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Presidential  Documents 


Presidential  Determination  No.  92-4  of  October  24,  1991 

Employment  of  Soviet  Nationals  at  U.S.  Diplomatic  and  Con- 
sular Missions  in  the  Soviet  Union 


Memorandum  for  the  Secretary  of  State 


^ 


By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  section  301  of  title  3  of  the  United  States  Code  and  section 
136  of  the  Foreign  Relations  Authorization  Act,  Fiscal  Years  1988  and  1987 
(Public  Law  99-93)  ("the  Act"),  I  hereby  determine  that  implementation  of 
section  136(a)  of  the  Act  poses  undue  practical  and  administrative  difficulties. 
Consistent  with  this  determination,  you  are  authorized  to  employ  Soviet 
nationals  in  nonsensitive  areas  of  the  New  Embassy  Compound  in  Moscow 
under  strict  monitoring  by  cleared  Americans.  Further,  I  delegate  to  you  the 
responsibility  vested  in  me  by  section  136(b)  of  the  Act  to  report  to  the 
Congress  on  circumstances  relevant  to  this  determination.  Such  responsibility 
may  be  redelegated  within  the  Department  of  State. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congrrss 
and  to  publish  it  in  the  Federal  Register. 


^^ 


THE  WHITE  HOUSE. 
Washington,  October  24,  1991. 
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DEPARTMENT  OF  AGRICULTURE 

Fsderal  Crop  Insurance  Corporation 

7  CFR  Part  434 

(Doc.No.02S5s] 

Tobacco  (Dollar  Plan)  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  to  extend  Sunset  Review 
date. 

summary:  The  Federal  Crop  Insurance 
Corporation  (PCIC)  hereby  publishes 
this  notice  to  extend  the  sunset  review 
date  for  the  Tobacco  (Dollar  Plan)  Crop 
Insurance  Regulations  (7  CFR  part  435). 
The  intended  effect  of  this  notice  is  to 
reestablish  the  sunset  review  date  of 
these  regulations  following  a  review  in 
accordance  with  the  provisions  of 
Departmental  Regulation  1512-1  to 
determine  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (703)  235-1168. 

EFFECTIVE  DATE:  November  6, 1991. 

SUPPLEMENTARY  MFORMATION:  This 
action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  1;  1994. 

Authority:  Sees.  506. 516.  Pub.  L  75-430,  52 
Stat.  73,  77  as  amended  (7  U.S.C.  1506, 1516). 


Done  in  Washington.  DC^on  October  17, 
1991. 

James  ECason, 

Manager,  Federal  Crop  Insurance  Program. 
(PR  Doc.  91-28615  filed  11-5-fll;  8:45  am) 

■lUMO  COOC  S4W-0S-M 


7  CFR  Part  435 

[DocNa02e4sl 

Tobaopo  (Quota  Plan)  Crop  Insurance 
Regulations 

AQENCV:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  to  extend  Sunset  Review 
date. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  publishes 
this  notice  to  extend  the  sunset  review 
date  for  the  Tobacco  (Quota  Plan)  Crop 
Insurance  Regulations  (7  CFR  part  435). 
The  intended  effect  of  this  notice  is  to 
reestablish  the  sunset  review  date  of 
these  regulations  following  a  review  in 
accordance  with  the  provisions  of 
Departmental  Regulation  1512-1  to 
determine  the  need,  currency,  clarity, 
anct effectiveness  of  these  regulations 
under  those  procedures. 

EFFECnVE  DATE:  November  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (703)  235-1168. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  «s  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  1, 1994. 

(Sees.  508.  618.  Pub.  L  75-43a  52  Stat.  73.  77 
as  amended  (7  U.S.C  1506, 1516)). 

Done  in  Washington.  DC  on  October  17, 
1991. 

James  E.  Cason, 

Manager  Federal  Crop  Insurance  Program. 

[PR  Doc.  91-26616  Filed  11-5-91;  8:45  am] 

BIUJNO  COW  S4M-SS-M 


7  CFR  Part  447 

(Docket  No.  0282sl 

Popcorn  Crop  Insurance  Reguletions 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  to  extend  Sunset  Review - 
date. 

summary:  The  Federal  Crop  Insurance 

Corporation  (FCIC)  hereby  publishes 
this  notice  to  extend  the  sunset  review 
date  for  the  Popcorn  Crop  Insurance 
Regulations  (7  CFR  part  447).  The 
intended  effect  of  this  notice  is  to 
reestablish  the  sunset  review  date  of 
these  regulations  following  a  review  in 
accordance  with  the  provisions  of 
Departmental  Regulation  1512-1  to 
determine  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (703)  235-1168. 
EFFECTIVE  DATE:  November  6, 1991. 

SUPPLEMENTARY  MFORMATION:  This 
action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
June  1, 1996. 

(Sees.  506,  516,  Pub.  L  7S-«3a  52  Stat.  73,  77 
as  amended  (7  U.S.C  1506, 1516)). 

Done  in  Washington,  DC  on  October  17. 
1991. 

James  E.  Cason, 

Manager,  Federal  Crop  Insurance  Program. 
(FR  Doc.  91-28614Flled  11-5-91;  8:45  am| 
WLUNQ  CODE  S410-0S-M 


7  CFR  Part  451 
[Doeiiet  No.  0277*1 

Canning  and  Processing  Peacti  Crop 
Insurance  Regulatlona 

AQENCY:Vederal  Crop  Insurance 

Corporation,  USDA. 

action:  Notice  to  extend  Sunset  Review 

date. 
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summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  publishes 
this  notice  to-extend  the  sunset  review 
date  for  the  Canning  and  Processing 
Peach  Crop  Insurance  Regulations  (7 
CFR  part  451).  The  intended  feffect  of 
this  notice  is  to  reestablish  the  sunset 
review  date  of  these  regulations 
following  a  review  in  accordance  with 
the  provisions  of  Departmental 
Regulation  1512-1  to  determine  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (703)  235-1168. 
EFFECTIVE  DATE:  November  6, 1991. 
SUPPtEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
May  15. 1995. 

(Sees.  506,  516,  Pub.  L  75--*3a  52  Stat.  73.  77 
as  amended  (7  U.S.C.  1506, 1516]). 

Done  in  Washington.  DC.  on  October  17. 
1991. 

James  E.  Cason, 

Manager,  Federal  Crop  Insurance  Program. 
[FR  Doc.  91-26612  Filed  11-5-91;  8:45  am) 

BILUNC  COOE  3410-(M-M 


FEDERAL  ELECTION  COMMISSION 

[Notice  1991—18] 

^^HlCj^  Parts  100,102, 106, 110, 116, 
9Wri-&907,  9012,  &  9031-9039 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

agency:  FOfieral  Election  Commission. 
'  action:  Fin^L^ule:  Announcement  of 
Effective  Date. 

-^■UMMARY:  On  July  29. 1991  (56  FR 
35898).  the  Commission  published  the 
text  of  revised  regulations  governing 
publicly  financed  Presidential  primary 
and  general  election  candidates.  11  CFR 
106.2.  and  parts  9001-9007.  9012.  and 
9031-9039.  These  regulatibns  implement 
the  provisions  of  26  U.S.C.  Chapters  95 
and  96.  the  Presidential  Election 
Campaign  Fund  Act  and  the  Presidential 
Primary  Matching  Payment  Account 
Act.  The  Commission  also  published 
conforming  amendments  to  11  CFR 
100.8(b).  102.17. 110.1, 110.8  and  116.5 


The  Commission  announces  that  the 
final  rules  and  the  conforming 
amendments  are  effective  as  of 
November  6, 1991. 
EFFECTIVE  DATE:  November  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper.  Assistant  General 
Counsel,  999  E  Street.  NW..  Washington, 
DC  20463.  (202)  219-3690  or  toll  free 
(800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  Section 
438(d)  of  title  2,  United  States  Code,  and 
26  U.S.C.  9009(c)  and  9039(c)  require  that 
any  rules  or  regulations  prescribed  by 
the  Commission  to  implement  titles  2 
and  26  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  prior  to 
final  promulgation.  The  Commission's 
title  26  regulations  and  conforming 
amendments  to  the  title  2  regulations 
were  transmitted  to  Congress  on  July  19. 
1991.  Thirty  legislative  days  expired  in 
the  Senate  and  the  House  of 
Representatives  on  October  22. 1991. 
Announcement  of  Effective  Date:  11 
CFR  100.8(b)  102.17, 106.2, 110.1, 110.8. 
and  116.5.  and  11  CFR  parts  9001-9007. 
9012.  and  9031-9039.  as  published  at  56 
FR  35898.  are  effective  as  of  November 
6,1991. 

•    Dated:  November  1, 1991. 

John  Warren  McGarry, 

Chairman,  Federal  Election  Commission. 

(FR  Doc.  91-26756  Filed  11-5-91:  8:45  am) 

BHJJNO  COOC  triS-OI-M 

[Notice  1991-19] 

11  CFR  Parts  102  and  113 

Use  Of  Excess  Funds 

AQENCYK^deral  Election  Commission. 
ACTION:  Final  Rule:  Announcement  of 
Effective  Date. 

SUMMARY:  On  July  25, 1991  (56  FR 
34124).  the  Commission  published  the 
text  of  new  and  revised  rules  regarding 
the  dispbsition  of  excess  campaign  or 
donated  funds  by  Members  of  Congress. 
The  rules  amend  11  CFR  102.3, 113.1  and^ 
113.2,  to  implement  the  Ethics  Refoi 
Act  of  1989,  Pub.  L  101-194.  The 
Commission  announces  that  these  rules 
are  effective  as  of  November  6, 1991. 
EFFECTIVE  DATE:  November  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Susan  Propper.  Assistant  General 
Counsel,  999  E  Street.  NW.,  Washington. 
DC  20463,  (202)  219-369fr6f  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  Section 
438(d)  of  title  2.  United  States  Code, 
requires  that  any  rule  or  regulation 


prescribed  by  the  Commission  to 
implement  title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  thirty  legislative 
days  prior  to  final  promulgation.  The 
new  rules  at  11  CFR  102.3, 113.1  and 
ll3.2  were  transmitted  to  Congress  on 
July  19, 1991.  Thirty  legislative  days 
expired  in  the  Senate  on  October  7, 
1991.  and  in  the  House  of 
Representatives  on  October  16. 1991. 
Announcement  of  Effective  Date:  11 
CFR  102.3. 113.1  and  113.2,  as  published 
at  56  FR  34124.  are  effective  as  n' 
November  6. 1991. 

Dated:  hiovember  1, 1991. 
Iphn  Warren  McGarry. 
Chairman,  Federal  Election  Commission. 
|FR  Doc.  91-26757  Filed  11-5-01:  8:45  am) 

BtLUNQ  COOfe  triS-OI-M 


[Notice  1991-17] 

1 1  CFR  ParU  9034, 9036,  and  9037 

Matching  Fund  Submission  and 
Certification  Procedures  for 
Presidential  Primary  Candidates 

AGENCY:  Federal  Election  Commission. 
action:  Final  Rule:  Announcement  of 
Effective  Date. 

summary:  On  July  25. 1991  (56  FR 
34130),  the  Commission  published  the 
text  of  revised  regulations  setting  forth 
procedures  for  matching  fund 
submissions  by  Presidential  primary 
/can^dates.  11  CFR  9034.1.  9034.5,  9036.2, 
MK)3e:4,  9036.5,  9036.6.  9037.1  and  9037.2. 
These  regulations  implement  portions  of    ■ 
the  Presidential  Primary  Matching 
Payment  Account  Act.  284^S.C.  chapter       > 
96.  The  Commission  annouhess  that 
these  rules  are  effective  as  of  November 
6. 1991.  ' 

EFFECTIVE  DATE:  November  6. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW..  Washington. 
DC  20463,  (202)  219-3690  or  toll  free 
(800)  424-9530. 

PPLEMENTARY  INFORMATION:  Section 
(c)  of  title  26.  United  Stales  Code, 
requires  that  any  rules  or  regulations 

ibed  by  the  Commission  to 
implement  title  26  of  the  United  States 
Cod^  be  transmitted  to  the  Speaker  of 
^  the  House  of  Representatives  and  the 
^ftgAident  of  the  Senate  thirty  legislative 
days  prior  to  final  promulgation.  The 
revisions  to  11  CFR  parts  9034,  9036  and 
9037  were  transmitted  to  Congress  on 
July  19, 1991.  Thirty  legislative  days 
expired  in  the  Senate  and  the  House  of 
Representatives  on  October  22, 1991. 


Announcement  of  Effective  Date:  11 
CFR  9034.1.  9034.5.  9036.2.  9036.4,  9036.5. 
9036.6.  9037.1  and  9037.2,  as  published  at 
56  FR  34130  are  effective  as  of 
Novembers,  1991. 

Dated:  November  1, 1991. 
lohn  Warren  McGarry, 

Chairman.  Federal  Election  Commission. 
|FR  Doc.  91-26755  Filed  11-5-91;  8:45  am] 

BILUNO  COOC  (Tlt-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  61 

[Docket  No.  24695;  Amdt  No.  61-911 
R!N2120— AE11 

Amendment  of  the  Compliance  Date 
for  the  Annual  Flight  Review 
Requirements  for  Recreational  Pilots 
and  Non-Instrument-Rated  Private 
Pilots  with  Fewer  than  400  Hours  of 
Flight  Time;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule,  correction. 

SUMMARY:  This  action  corrects  an  error 
that  appeared  in  a  final  rule  published 
on  September  5, 1991,  (56  FR  43970) 
which  extends,  until  August  31, 1993,  the 
compliance  date  for  the  requirement  that 
recreational  pilots  and  non-instrument- 
rated  private  pilots  with  fewer  than  400 
hours  of  fiight  time  receive  an  annual 
fiight  review  consisting  of  a  minimum  of 
1  hour  each  of  flight  and  ground 
instruction.  The  effective  date  should  be 
corrected  to  reflect  the  date  of  issuance 
rather  than  the  date  of  publication.  The 
effective  date  for  this  rule  should  be 
August  30, 1991,  (the  date  of  issuance] 
instead  of  September  5, 1991,  (the  date 
of  publication). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  August  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Giista,  Regulations  Branch 
(AFS-650),  General  Aviation  and 
Commercial  Division,  800  Independence 
Ave.  SW..  Washington.  DC.  20591, 
telephone:  (202)  267-8150. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  compliance  date  for  the 
requirement  that  recreational  pilots  and 
non-instrument-rated  private  pilots  with 
fewer  than  400  hours  of  flight  time 
receive  an  annual  flight  review 
consisting  of  a  minimum  of  1  hour  each 
of  flight  and  ground  instruction  was  to 
be  August  31, 1991.  This  final  rule  was 


published  to  extend  that  compliance 
date  until  August  31, 1993.  This  final  rule 
was  issued  and  placed  on  display  at  the 
Office  of  the  Federal  Register  on  August 
30, 1991, 1  day  before  the  annual  flight 
review  requirement  was  to  go  into 
effect.  The  effective  date  must  be 
changed  from  September  5, 1991,  (the 
date  of  publication]  to  August  30. 1991 
(the  date  of  issuance)  to  reflect  that  the 
rule  issued  and  promulgated  before  the 
August  31. 1991.  compliance  date. 

Need  for  Immediate  Adoption 

Since  this  amendment  corrects  a 
publication  error  and  does  not 
substantively  amend  agency  regulations, 
this  action  is  relatively  minor. 
Accordingly,  I  find  that  notice  and 
public  comment  procedures  are 
unnecessary.  I  further  find  that  good 
cause  exists  for  making  the  amendment 
effective  in  less  than  30  days  to 
eliminate  any  unnecessary 
misinterpretation  of  the  compliance  date 
intended. 

Issued  in  Washington,  DC  on  October  4. 
1991. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations  and 
Enforcement,  Office  of  the  Chief  Counsel. 
(FR  Doc.  91-26598  Filed  11-5-91;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  26677;  Amdt.  No.  1464] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  The  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffip^fdquirements. 
These  changes  are  (designed  to  provide 
safe  and  efficient  uWoftK^,  navigable 
airspace  and  to  promote  safp  flight 
operations  under  instrument^ligkl  rules 
at  the  affected  airports.  y 

EFFECTIVE  DATES:  An  effective  dat^  for 
each  SIAP  is  specified  in  the         [ 
amendatory  provisions.  . 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 


AODRtSSIS:  Availability  of  matter  I 

incorporated  by  reference  in  the      '         I 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  .Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office-of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPlfMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropj^te  FAA  Form 
8260  and  the  National  F^ht  Data  Center 
(FDC)/Permanent  (P)  Notices  to  Airmen 
(NOT AM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  S  97.20 
of  the  Federal  Aviations  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publishers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
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unnecessary.  The  Provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
efTective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviations  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  speciHc 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SlAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compUance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 


National  Flight  Data  Center  (FDC) 
Notice  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  fmd  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  97 

Aviation  safety.  Approaches. 
Standard  instrument  Incorporation  by 

refepence. 

Issued  in  Washington.  DC  on  October  25, 
1991. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a). 
1421  and  1510:  49  U.S.C.  106(8)  (revised  Pub. 
L.  97-449,  January  12. 1963):  and  14  CFR  11.49 

(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97J23,  97.25. 97J27. 97.29. 97J1. 97.33. 
97.3S    [Amandad] 

By  amending:  S  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  S  97.25  LOG.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
S  97.27  NDB.  NDB/DME;  S  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  $  97,35 
COPTER  SIAPs.  identified  as  follows: 


NFDC  Transmittal  Letter 


A 


Elf  active 


Stat* 


Ctty 


Airport 


FOCNo. 


SIAP 


og/?7/9i 

OH. 

09/27/91 

OH. 

10/7/91 

PA. 

10/7/91 

PA. 

10/7/91 „ 

10/03/91 

PA. 

NJ. 

10/03/91 

NJ. 

10/08/91 >.... 

DC. 

10/09/91 

PA. 

10/10/91 

FL 

10/10/91 

Ml. 

10/10/91... 

Ml. 

10/10/91 

Ml. 

10/15/91 

KY. 

10/15/91 

PA. 

10/16/91 

AK. 

10/16/91 

AK. 

10/16/91 

PA. 

10/16/91 „... 

10/16/91 

PA. 
PA. 

10/16/91 

PA. 

10/17/91 

AK. 

10/17/91 

AK. 

10/17/91 

PA. 

10/17/91 

PA. 

10/16/91 

OH. 

10/22/91 

WA. 

10/24/91 

FL 

10/24/91 

FL 

10/24/91 

FL 

FlTKjIay 

Findtay 

Pittstxirgh „ 

Pittsburgh 

Pittatxirgh 

Pittsfown _ 

Readington 

Washington ;™.. 

Pittsburgh .^ 

Pensacola 

Kalamazoo 

Kalamazoo 

Kalamazoo 

Louisville , 

Erie 

Barrow „ 

Barrow „ 

Erie 

Erie 

Erie : ;....., 

Galeton , 

FairtMnks , 

King  Salmon 

Erie ; 

Philadelphia 

Portsmouth „. 

Olympia 

Sanlord 

Sanford 

Sanford 


Findlay.. 


Findlay , 

Allegherty  County „ _ 

Allegheny  County 

Allegheny  County .................. .. 

Sky  Manor : 

Solberg-Hunterdort 

Washington  Dulles  Intt 

Allegheny  County 

Pensacola  Regional 

Kalamazoo/Battie  Creek  International.. 

Kalamazoo/Battle  Creek  International.. 

Kalamazoo/Battie  Creek  International.. 


Standiford  FlekJ 

ErielntI 

Wiley  Post-Will  Rogers  Mem... 
Wiley  Post-Will  Rogers  Mem... 

ErielntI 

Erie  IntI 

Erie  IntI 

Cherry  Springs . 

Fairt>ank8  IntI a... 

King  Salmon 

ErielntI 

Northeast  Philadelphia 

Greater  Portsmouth  Regional.. 
Olympia 


Central  Fk>rida  Regional . 
Central  Florida  Regional . 
Central  Florida  Regional . 


FDC  1/4704 

FDC  1/4705 
FDC  1/4952 
FDC  1/4953 
FDC  1/4955 
FDC  1/4831 
FDC  1/4830 
FDC  1/4924 
FDC  1/4956 
FDC  1/4982 
FDC  1/4987 

FDC  1/4989 

FDC  1/4995 

FDC  1/5073 
FDC  1/5101 
FDC  1/5090 
FDC  1/5091 
FDC  1/5097 
FDC  1/5098 
FDC  1/5100 
FDC  1/5095 
FDC  1/5031 
FDC  1/5032 
FDC  1/5115 
FDC  1/5116 
FDC  1/5144 
FDC  1/6210 

FDC  1/5267 
FDC  1/5268 
FDC  1/5269 


VOfl  RWY  36  AMDT  4 

22. 
VOR  RWY  25  AMDT  3. 
ILS  RWY  10  AMDT  3. 
ND6  RWY  28  AMDT  ?9 
VOR  RWY  5  AMDT  9. 
VOR  RWY  7  AMDT  2  . 
VOR-A  AMDT  6 
ILS  RWY  12.  AMDT  5. 
ILS  RWY  28  AMDT  27. 
VOR  RWY  7  AMDT  2. 
ND6  RWY  35  AMDT  17  .  . 

22 
LOC  BC  RWY  17  AMDT  17 

01-22. 
VOR  RWY  35  AMDT  15  .  . 

22. 
ILS  RWY  29  AMDT  20. 
ILS  RWY  6  AMDT  15. 
VOR  RWY  24,  AMDT  3. 
VOR/DME  RWY  24  ORIG. 
ILS  RWY  24  AMDT  7. 
VOR/DME  RWY  24  AMDT  11. 
VOR  RWY  6  AMDT  15. 
VOR-A  AMDT  5. 
ILS  RWY  19R.  AMDT  20. 
LOC/DME  BC  RWY  29,  AMDT  1 
NDB  RWY  24  AMDT  17. 
ILS  RWY  24  AMDT  9. 
NDB  RWY  36  AMDT  2. 
VOR  RWY  17  AMDT  10 

91-21. 
RNAV  RWY  9  AMDT  9. 
NDB  RWY  9  AMDT  11. 
ILS  RWY  9  AMDT  1. 


rm  Cornets  NOTAM  IN  TL  91- 


1 


s? 

I 


.  .  This  Corrects  NOTAU  IN  TL  91-22. 
This  Comets  NOTAM  IN  P   91-22. 


This  Corrects  NOTAM  IN  TL  91- 
.  .  This  CorrselslNOTAM IN  TL 


This  Corrects  NOTAM  IN  TL  91- 


This  Supersedes  NOTAM  IN  TL 
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NFDC  Transmittal  Letter  Attachment 

Fairbanks 
Fairbanks  Intl 

ILS  RWY  19.  AMDT  20  .  .  . 

Effective:  10/17/91 

FDC  1/5031/FAl/Fl/P  Fairbanks  Intl. 

Fairbanks.  AK.  ILS  RWY  19R. 

AMDT  20.  .  .  Min  Alt  at  Fox  NDB 

3500.  This  is  ILS  RWY  19R  AMDT 

20A. 
King  Salmon 
King  Salmon 

LOC/DME  BC  RWY  29.  AMDT  1 .  .  . 

Effective:  10/17/91 

FDC  1/5032/AKN/n/P  King  Salmon. 
King  Salmon.  AK.  LOC/DME  BC 
RWY  29,  AMDT  1  .  .  .  Disregard 
Clideslope  Indications.  This  is 
LOC/DME  BC  RWY  29  AMDT  lA. 
Barrow 

Wiley  Post-Will  Rogers  Mem 

Alaska 

VOR  RWY  24.  AMDT  3  .  .  . 

Effective:  10/16/91 

FDC  1/5090/BRW/n/P  Wiley  Post- 
Will  Rogers  Mem.  Barrow.  AK.  VOR 
RWY  24.  AMDT  3  .  .  .  MSA  from 
BRW  VORTAC  1300.  This  is  VOR 
RWY  24  AMDT  3A. 
Barrow 

Wiley  Post-Will  Rogers  Mem 

Alaska 

VOR/DME  RWY  24  ORIG  .  .  . 

Effective:  10/16/91 

FDCl/5091/BRW/n/P  Wiley  Post- 
Will  Rogers  Mem.  Barrow,  AK. 
VOR/DME  RWY  24  Orig  .  .  .  MSA 
from  BRW  VORTAC  1300.  This  is 
VOR/DME  RWY  24  orig.  A. 
Washington 

Washington  Dulles  Intl 

District  of  Columbia 

ILS  RWY  12.  AMDT  5  .  .  . 

Effective:  10/08/91 

FDC  1/4924/IAD/FI/P  Washington 
Dulles  Intl.  Washington.  DC.  ILS 
RWY  12.  AMDT  5  .  .  .  Change  Min 
Ah  at  Knuck  Int  to  4500.  This 
becomes  ILS  RWY  12  AMDT  5 A. 
Pensacola 

Pensacoia  Regional 

Florida 

VOR  RWY  7  AMDT  2  .  .  . 

Effective:  10/10/91 

FDC  l/49a2/PNS/n/P  Pensacola 
Regional.  Pensacola.  FL  VOR  RWY 
7  AMDT  2 .  .  .  S-7  MDA  800  HAT 
704  ALL  CATS.  VIS  CAT  C  2,  Cat  D 
2'/*.  Circling  MDA  800  HAA  679,  all 
CATS  VIS  C  2.  CAT  D  2V4.  PROC 
turn  outbound  min  alt  2600. 
Terminal  route.  PENSI  to  NUN  VOR 
min  alt  2600.  Missed  APCH  .  .  . 
climb  to  2600  then  left  turn  direct 
NUN  VOR  and  hold.  Alt  mins  CAT 
D  800  2V«.  FAF  to  MAP  7.5  NM 


TDZE  96.  MSA  from  NUN  VOR  04O- 
280. 1800.  280-040  2900.  Change  all 
references  to  rwy  7-25  to  rwy  8-28. 
This  becomes  VOR  RWY  8  AMDT 
2A. 
Sanford 

Central  Florida  Regional 

Florida 

RNAV  RWY  9  AMDT  9  .  .  . 

Effective:  10/24/91 

FDC  1/5267/SFB/FI/P  Central  Florida 
Regional.  Sanford.  FL  RNAV  RWY 
9  AMDT  9  .  .  .  change  all  references 
to  rwy  9-27  to  rwy  9L-27R.  This 
becomes  RNAV  rwy  9L,  AMDT  9A. 
Sanford 

Central  Florida  Regional 

Florida 

NDB  RWY  9  AMDT  11 .  .  . 

Effective:  10/24/91 

FDC  1/5268/SFB/FI/P  Central  Florida 
Regional.  Sanford.  FL  NDB  RWY  9 
AMDT  11 .  .  ,  change  all  references 
to  RWY  9-27  to  RWY  9U27R.  This 
becomes  NDB  RWY  9L  AMDT  llA. 
Sanford 
"  Central  Florida  Regional 

Florida 

ILSRWY9AMDT1.  .  . 

Effective:  10/24/91 

FDC  l/5269/SFB/FI/P  Central  Florida 
I      Regional.  Sanford.  FL.  ILS  RWY  9 
I      AMDT  1 .  .  .  change  all  references 
!      to  RWY  »-27  to  RWY  9L-27R.  This 

becomes  ILS  RWY  9L  AMDT  lA. 
Louisville 

Standiford  Field 

Kentucky 

ILS  RWY  29  AMDT  20 .  .  . 

Effective:  10/15/91 

FDC  1/5073/SDF/Fl/P  Standiford 
Field.  Louisville.  KY.  ILS  RWY  29 
AMDT  20  .  .  .  missed  APCH  .  .  . 
climb  to  900.  then  climbing  left  turn 
to  2700  via  heading  230  and  IIU  R- 
279  to  DAMEN  INT  and  hold.  This 
is  ILS  RWY  29  AMDT  20A. 
Kalamazoo 

Kalamazoo/Battle  Creek  International 

Michigan 

NDB  RWY  35  AMDT  17  .  .  . 

Effective;  10/10/91 

This  Corrects  NOTAM  in  TL  91-22 

FDC  1/4987/AZO/Fl/P  Kalamazoo/ 
Battle  Creek  International 
Kalamazoo.  MI.  NDB  RWY  35 
AMDT  17.  .  .  S-35  MDA  1500/HAT 
632  ALL  CATS.  VIS  CAT  C  6000. 
CAT  D  1-%.  Circling  MDA  1500. 
HAA  626  all  CATS.  VIS  CAT  C 
1-%.  South  Bend  ALSTG  MINS  S- 
35  MDA  1720/HAT  852  all  CATS. 
VIS  CAT  B 1.  CAT  C  2.  CAT  D  2-Vi. 
Circling  MDA  1720/HAA  846  all 
CATS.  VIS  CAT  B  I-V4,  CAT  C 
2-Vt.  CAT  D  2-y*.  Delete  Note, 
"when  control  tower  closed  .  .  . 
thru  ...  use  south  bend  ALSTG." 
Add  note,  "when  control  tower 


closed,  except  for  operators  with 
approved  weather  reporting  service, 
use  south  bend  ALSTG."  This  is 
NDB  RWY  35  AMDT  17A. 
Kalamazoo 

Kalamazoo/Battle  Creek  International 

Michigan 

LOC  BC  RWY  17  AMDT  17  .  .  . 

Effective:  10/10/91 

This  corrects  NOTAM  in  TL  91-22. 

FDC  1/4989/ AZO/FI/P  Kalamazoo/ 
Battle  Creek  International, 
Kalamazoo.  ML  Loc  BC  RWY  17   " 
AMDT  17  .  .  .  PANCA  fix  MINS 
circling  MDA  1500/HAA  626  all 
CATS.  VIS  CAT  C  1-%.  Delete 
transition  .  .  .  OSEGO  INT  to 
UPJON  INT  (NOPT).  Delete  note, 
"air  carrier  landing  visibility  .  .  . 
thru  ...  3.  Straight-in  MINS  NA." 
Add  notes,  "when  control  tower 
closed,  except  for  operators  with 
approved  weather  reporting  service, 
use  south  bend  ALSTG.  Increase  all 
MDA's  220  feet  and  all  VIS  %  mile. 
Straight-in  mins  NA.  Loc  BC 
unusable  beyond  20  degrees  left 
side  of  centerline."  This  is  LOC  BC 
RWY  17  AMDT  17A. 

Kalamazoo 

Kalamazoo/Battle  Creek  International 

Michigan 

VOR  RWY  35  AMDT  15  .  .  . 

EffecUve:  10/10/91 

This  corrects  NOTAM  in  TL  91-22. 

FDC  1/4995/ AZO/FI/P  Kalamazoo/ 
Battle  Creek  International, 
Kalamazoo.  MI.  VOR  RWY  35 
AMDT  15  ,  .  .S-35  MDA  1480/ HAT 
592  all  CATS.  VIS  CAT  A/B  RVR 
4000,  CAT  C  RVR  5000,  CAT  D  RVR 
6000.  Circling  MDA  1500/HAA  626 
all  CATS;  VIS  CAT  01%.  South 
Bend  ALSTG  MINS  .  .  .    S-35 
MDA  leeO/HAT  792  all  CATS.  VIS 
CAT  A/B  1.  CAT  C  1%  CAT  D  2. 
Circling  MDA  1720/HAA  848  all 
CATS.  VIS  CAT  B 1  y«  CAT  C  2y2, 
CAT  D  2V*.  Delete  Note.  "CAT  D  S- 
35  visibihty  increased  .  .  .  thru  .  .  . 
use  southbend  altimeter  setting." 
Add  note,  "when  control  tower 
closed,  except  for  operators  with 
approved  weather  reporting  service, 
use  South  Bend  altimeter  setting. 
CAT  A/B  S-35  visibility  increased 
V4  mile  for  inoperative  MALSR." 
This  is  VOR  RWY  35  AMDT  15A. 

Readington 

Solberg-Hunterdon 

NJ. 

VOR-A  AMDT  6  .  .  . 

Effective:  10/03/91 

This  correcU  NOTAM  in  TL  91-22. 

FDC  1/4830/N51/  FI/P  Solberg- 
Hunterdon,  Readington,  NJ.  VOR-A 
AMDT  e  ...  add  note  'PROC  NA 
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at  night  except  by  prior 
arrangements  for  RW  lights."  This 
becomes  VCMUA  ANH)T  aA. 
Pittstown 
Sky  Manor 
NK 

VOR  RWY  7  AMDT  2  .  .  . 
Effective:  10/03/91 
This  corrects  NOTAM  in  TL  91-22. 
FDC  1/4831/N40/  H/P  Sky  Manor. 
Pittstown.  NJ.  VOR  RWY  7  AMDT 
2  .  .  .  delete  terminal  route  ABE 
VORTAC  to  EVnr  INT.  This 
becomes  VOR  RWY  7  AMDT  2A. 
Findlay 
Findlay 
Ohio 

VORRWY36AMDT4  .  .  . 
Effective:  09/27/91 
This  corrects  NOTAM  in  TL  91-22. 
FDC  1/4704/FDY/  FI/P  Findlay, 
Findlay.  OH.  VOR  RWY  36  AMDT 
4  .  .  .  alternate  minimums  NA. 
delete  note  "when  local 
altimeter  ,  .  .  thru  .  .  .  160  feet." 
Minimum  altitude  PEGGE  INT  1320. 
Delete  PEGGE  CMT  profile  note 
"1480  when  using  Toledo  express 
altimeter  setting."  Add  note 
>  "Request  rail/REIL  RWYS  7  &  36, 
and  MIRL  RWYS  7-25  and  18-36— 
CTAF."  This  is  VOR  RWY  38 
AMDT4A. 
Findlay 
Findlay 
Ohio 

VORRWY25AMDT3  .  .  . 
Effective:  09/27/91 
FDC  1/4705/FDY/  H/P  Findlay. 
Findlay.  OH.  VOR  RWY  25  AMDT 
3  .  .  .  alternate 
minimums  .  .  .  NA.  delete  note 
"when  local 

altimeter  .  .  .  thru  ...  160  feet." 
Add  note  "request  rail/REIL  RWYS 
7  ft  36,  and  MIRL  RWYS  7-25  and 
18-36— CTAF."  This  is  VOR  RWY 
25  AMDT  3A. 
Portsmouth 
Greater  Portsmouth  Regional 
Ohio 

NDB  RWY  36  AMDT  2  .  .  . 
Effective:  10/18/91 
FDC  1/5144/PMH/  FI/P  Greater 
Portsmouth  Regional.  Portsmouth. 
OH.  NDB  RWY  36  AMDT 
2  .  .  .  terminal  route  .  .  .  YRK 
VORTAC  to  P.MH  NDB— course  042 
degrees.  This  is  NDB  RWY  36 
AMDT2A. 
Pittsburgh 
Allegheny  County 
Pennsylvania 
ILS  RWY  10  AMDT  3  .  .  . 
Effective:  10/7/91 
FDC  1/4952/AGC/  H/P  Allegheny 
County,  Pittsburgh,  PA.  ILS  RWY  10 
AMDT  3  .  .  .  delete  note  "when 
control  tower  closed  1.  SSALR  RWY 


28  becomes  SSALS.  2.  Activate 
SSALS  RWY  28— CTAF."  This 
becomes  ILS  RWY  10  AMDT  3A. 
Pittsburgh 

Allegheny  County 

Pennsylvania 

NDB  RWY  28  Alkfi)T  22  .  .  . 

EffecUve:  10/7/91 

FDC  1/4953/AGC/  n/P  Allegheny 
County.  Pittsburgh.  PA.  NDB  RWY 
28  AMDT  22  .  .  .  delete  note 
"when  control  tower  closed  1. 
SSALR  becomes  SSALS.  2.  activate 
SSALS  RWY  28— CTAF.  3.  S-28  VIS 
CAT  C  ly*.  CAT  D  2. 4.  S-28  OM 
MINS  VIS  CAT  C  6000.  CAT  D  1  Vi. 
5.  INOP  components  table  does  not 
apply  to  CAT  C."  This  becomes 
NDB  RWY  28  AMDT  22A. 
Pittsburgh  / 

Allegheny  County 

Pennsylvania 

VORRWY5AMDT9  .  .  . 

Effective:  10/7/91 

FDC  1/4955/AGC/  FI/P  Allegheny 
County,  Pittsburgh.  PA.  VOR  RWY 
5  AMDT  9  .  .  .delete  note  "when 
control  tower  closed  1.  SSALR 
becomes  SSALS.  2.  Activate  SSALS 
RWY  28-CTAF."  This  becomes 
VOR  RWY  5  AMDT  9A. 
Pittsburgh 

Allegheny  County 

Pennsylvania 

ILS  RWY  28  AMDT  27  .  .  . 

Effective:  10/09/91 

FDC  1/4956/ AGC/  FI/P  Allegheny 
County.  Pittsburgh,  PA.  ILS  RWY  28 
AMDT  27  .  .  .delete  note  "when 
control  tower 

closed  .  .  .thru  .  .  .CAT  D  RVR 
6000."  This  becomes  ILS  RWY  28 
AVff)T27A. 
Galeton 

Cherry  Springs 

Pennsylvania 

VOR-A  AMDT  5  .  .  . 

Effective:  10/18/91 

FDC  1/5095/5G8/  FI/P  Cherry 
Springs,  Galeton,  PA.  VOR-A 
AMDT  5  .  .  .delete  note 
"caution  .  .  .  look-out  tower  and 
high  ridge  1.5  NM  SE  of  ARPT." 
Add  note  "PROC  NA  at  night 
except  by  prior  arrangement  for 
RWY  lights".  Delete  CAT  D  mins. 
This  becomes  VOR-A  AMDT  5A. 
Erie 

Erie  bitl 

Pennsylvania 

ILS  RWY  24  AMDT  7  .  .  . 

Effective:  10/16/91 

FDC  1/5097/ERI/  H/P  Erie  Intl  Erie. 
PA.  ILS  RWY  24  AMDT  7  .  .  .S- 
lLS-24  VIS  3/4  all  CATS.  S-LOC-24 
VIS  3/4  CATS  A/B/C.  Change  note 
"CAT  D  S-LOC  VIS  increased  to  1 
mile  for  INOP  MM."  To  "CAT  A/B/ 
C  S-LOC-24  VIS  increased  1/4  mile 


for  INOP  MALSR."  Delete  note 
"when  control  tower  dosed, 
activate  MALSR  RWY  24,  SSALS 
RWY  6-CTAF."  This  becomes  ILS 
RWY24AMDT7A. 
Erie 

Eriefaiti 

Pennsylvania 

VOR/I»4ERWY24AMDTll  .  .  . 

Effective:  t0/l»/91 

FDC  1/5098AERI/  R/P  Erie  IntL  Erie. 
PA.  VOR/DME  RWY  24  AMDT 
11  .  .  .S-24  VIS  3/4  CATS  A/B. 
Delete  note  "when  control 
tower  .  .  .  thru  .  .  .  RWY9— 
CTAF."  Add  note  "CAT  A/B  S-24 
VIS  increased  1/4  miles  for  INOP 
MALSR."  This  becomes  VOR/DME 
RWY  24  AMDT  llA. 
Erie 

Erie  Intl 

Pennsylvania 

V0RRWY6AMDT1S  .  .  . 

Effective:  10/18/91 

FDC  l/5iao/ERI/  n/P  Erie  Intl.  Erie. 
PA.  VOR  RWY  6  AMDT 
15  .  .  .  delete  note  "When  CTL 
TWR  closed  .  .  .  thru  .  .  .  table 
does  not  apply."  This  becomes  VOR 
RWY  6  AMDT  ISA. 
Erie 

Erie  Intl 

Pennsylvania 

ILSRWY6AMDT15  .  .. 

Effective:  10/15/91 

FDC  1/5101/ERI/  n/P  Erie  Intl.  Erie, 
PA.  ILS  RWY  6  AMDT 
15  .  .  .change  note  'INOP 
components  table  does  not  apply  to 
S-LOC  SAJOC  CAT  C  VIS 
increased  to  RVR  6000  and  CAT  D 
VIS  hicreased  to  1 V4  miles  for  INOP 
SSALR'  TO  'INOP  components  table 
does  not  apply  to  S-LOC  CAT  C 
VIS  increased  to  RVR  6000  and 
CAT  D  VIS  increased  to  1  Vi  miles 
for  INOP  MALSR.'  Delete  note 
'when  CTL  TWR  closed  1.  SSALR 
becomes  SSALS.  2.  Activate  SSALS 
RWY  6  and  MALSR  RWY  24-CTAF. 
3.  INOP  components  table  does  not 
apply.  4.  S-ILS  VIS  all  CATS 
increased  to  1  Mile.  5.  S-LOC  VIS 
CAT C increased  to  l^i  miles  and 
CAT  D  mcreased  to  1  \4  miles.'  This 
becomes  ILS  RWY  6  AMDT  ISA. 
Erie 
Erie  Intl 
Pennsylvania 

NDB  RWY  24  AMDT  17  .  .  . 
Effective:  10/17/91 
FDC  1/5115/ERI/  FI/P  Erie  Intl.  Erie. 
PA.  NDB  RWY  24  AMDT 
17  .  .  .delete  note  "when  CTL  TWR 
dosed,  activate  MALSR  RWY  24, 
SSALS  RWY  6— TAF'.  This 
becomes  AMDT  17A.a 
Philadelphia 
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Northeast  Philadelphia 

Pennsylvania 

ILS  RWY  24  AMDT  9  .  .  . 

Effective:  10/17/91 

FDC  1/5116/PNE/  Fl/P  Northeast 
Philadelphia.  Philadelphia.  PA.  ILS 
RWY  24  AMDT  9  .  .  .S-ILS-RWY 
24  VIS  %  ALL  CATS.  S-LOC  RWY 
24  VIS  3/4  CATS  A/B/C  For  INOP 
MALSR  S-LOC-24  VIS  1  CATS  A/ 
B/C.  This  becomes  ILS  RWY  24 
AMDT9A. 
Olympia 

Olympia 

Washington 

VOR  RWY  17  AMDT  10  .  .  . 

This  supersedes  NOT  AM  IN  TL  91-21 

FDC  1/5210/OLM/  H/P  Olympia, 
Olympia.  WA.  VOR  RWY  17  AMDT 
10  .  .  .S-17  MDA  860/HAT  658  all 
CATS  VIS  CATS  A  and  B  %  CAT 
C  1  'A.  CAT  DVA.  Circling  CATS  A 
and  B  MDA  660/HAA  654  VIS  1 
CAT  C  MDA  860/HAA  654  VIS  iy4. 
CAT  D  »1DA  960/HAA  754  VIS  ZVi. 
This  is  VOR  RWY  17  AMDT  lOA. 

[FR  Doc.  91-26601  Filed  11-5-91;  8:45  am) 
MUmO  CODE  MIO-IJ-M 


Federal  Higliway  Administration 

23  CFR  Part  140 
[FHWA  Docket  No.  90-1S] 
R;N  2125-AC64 

Reimbursement  for  Railroad  Work 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  amending  its 
regulation  on  reimbursement  for  railroad 
work  to  add  an  optional  method  of 
determining  eligibility  of  reimbursable 
self-insurance  cost.  The  Liability 
Insurance  Committee  of  the  Railroad 
Insurance  Management  Association 
suggested  the  regulation  be  changed  to 
include  as  an  alternative  a  reimbursable 
fixed  national  force  account  self- 
insurance  rate,  because  railroads  were 
experiencing  considerable  difficulty  in 
getting  self-insurance  rates  approved. 
This  change  should  ease  the 
administrative  burden  of  determining 
appropriate  self-insurance  rates  for 
v.'orker  compensation  insurance  and 
public  liabihty  and  property  damage 
insurance. 

EFFECTIVE  DATE:  November  6. 1991. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  Poston,  Office  of  Engineering. 
(202)  366-0450;  or  Mr.  Wilbert  Baccus, 
Office  of  Chief  Counsel.  (202)  366-0780. 
Federal  Highway  Administration,  400 
Seventh  Street.  SW..  Washington.  DC 


20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  ET.  Monday  through  Friday, 
except  legal  holidays. 
8UPPIXMENTARY  INFORMATION:  The 
FHWA's  current  regulation  dealing  with 
reimbursement  for  worker  compensation 
insurance  and  public  liability  and 
property  damage  insurance  for  railroad 
force  account  work  perform.ed  on 
Federal-aid  highway  projects  is 
contained  in  23  CFR  part  140,  subpart  I. 
Under  S  140.906(b).  the  costs  of  this 
insurance  are  eligible  for 
reimbursement.  If  a  railroad  is  a  self- 
insurer,  costs  are  to  be  experience  rates 
developed  from  actual  costs,  not  to 
exceed  the  rates  of  a  regular  insurance 
company. 

The  Liability  Insurance  Committee  of 
the  Railroad  Insurance  Management 
Association  claimed  that  railroads  were 
experiencing  considerable  difficulty  in 
getting  self-insurance  rates  approved.  It 
suggested  the  regulation  be  changed  to 
include  as  an  alternative  a  reimbursable 
fixed  national  force  account  self- 
insurance  rate  of  8  percent  of  direct 
labor  costs.  The  FHWA  agreed  to 
review  the  issue. 

The  FHWA's  current  regulation  that 
deals  with  the  maximum  dollar  amount 
of  coverage  for  railroad  protective 
liability  insurance  to  be  reimbursed 
from  Federal-aid  funds  is  contained  in 
23  CFR  part  646,  subpart  A.  Under 
S  646.111(a),  the  maximum  dollar 
amounts  of  coverage  to  be  reimbursed 
from  Federal  funds  with  respect  to 
bodily  injury,  death  and  property 
damage  is  limited  to  a  combined  amount 
of  $2  million  per  occurrence  with  an 
aggregate  of  $6  million  for  each  annual 
period  with  certain  exceptions  included 
in  23  CFR  646.111(b).  These  limits  have 
been  in  effect  since  1980. 

The  Liability  Insurance  Committee  of 
the  Railroad  Insurance  Management 
Association  requested  that  the 
reimbursable  limits  be  raised  to  $5 
million  per  occurrence  and  an  aggregate 
of  $10  million  per  annual  policy  period 
because  of  loss  exposure  increases  over 
the  last  10  years  and  the  potential  for 
catastrophic  loss  involving  a  train 
derailment  at  a  rail-highway  project  site. 
The  FHWA  agreed  to  review  this  issue. 

In  a  notice  of  proposed  rulemaking 
(WRM).  FHWA  Docket  90-15  (55  FR 
49902,  December  3, 1990),  the  FHWA 
proposed  to  amend  its  regulation  to 
include  as  an  alternative  a  reimbursable 
fixed  national  force  account  self- 
insurance  rate  of  8  percent  to  cover  both 
worker  compensation  insurance  and 
public  liability  and  property  damage 
insurance.  This  change  was  proposed  to 
ease  the  administrative  burden  of 
determining  appropriate  self-insurance 


rates.  The  FHWA  also  proposed  to 
amend  its  regulation  to  increase  the 
reimbursable  railroad  protective  liability 
insurance  coverage  limits  to  $5  million 
per  occurrence  and  an  aggregate  of  $10 
million  per  annual  period.  This  change 
was  proposed  to  update  the  railroad 
protective  liability  insurance  coverage 
limits. 

There  were  17  commenters  on  the 
NPRM.  Comments  were  received  from 
10  State  highway  agencies.  3  railroad 
companies,  one  transit  authority,  one 
insurance  company,  the  American  Short 
Line  Railroad  Association,  and  the 
Railroad  Insurance  Management 
Association's  Liability  Insurance 
Committee. 

Fourteen  con«nenters  addressed 
reimbursement  for  force  account  self- 
insurance.  Twelve  of  the  commenters 
favored  the  proposed  change.  The 
commenters  in  favor  of  the  proposed 
change  cited  as  their  reasons  the  fact 
that  railroads  have  had  difficulty 
establishing  self-insurance  rates 
because  they  have  not  had  adequate 
loss  experience  over  a  sufficient  period 
of  time  to  accurately  set  rates,  and  the 
proposed  change  would  allow  both 
railroad  and  State  auditors  to  avoid 
expensive  analysis  and  audit  time  and 
allow  below-market  rates  charged 
against  highway  projects,  which  would 
be  a  cost  savings  to  the  projects. 

Two  comments  did  not  favor  tHe 
proposed  change.  One  railroad  company 
endorsed  a  fixed  rate,  but  recommended 
it  be  set  at  10  percent  instead  of  8 
percent  with  an  escalation  provision 
added  to  automatically  adjust  the  rate 
each  year  to  refiect  the  increased  costs 
associated  with  increases  in  risk  and 
loss  exposure.  One  State  highway 
agency  recommended  no  change  in  the 
regulation,  because  it  thought  if  the 
railroads  were  given  an  optional  method 
of  determining  rates  they  would  use  the 
method  that  gives  them  the  best  net 
benefit. 

The  FHWA  has  decided  to  revise  its 
regulation  to  allow  the  alternative  of  a 
reimbursable  force  account  self- 
insurance  rate  of  8  percent  of  direct 
labor  costs  to  cover  both  worker 
compensation  insurance  and  public 
liability  and  property  damage  insurance. 
This  should  ease  the  administrative 
burden  of  determining  appropriate  self- 
insurance  rates. 

The  FHWA  believes  8  percent  would 
be  a  reasonable  and  adequate 
reimbursement  rate.  This  percentage 
also  represents  the  rate  supported  by 
the  majority  of  the  commenters.  If  a 
railroad  wishes  to  request  a  higher  rate, 
e.g.,  10  percent,  it  would  have  the  option 
under  the  rule  of  submitting  a  higher 
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rate  for  approval  While  the  FHWA  is 
amending  its  regulation  to  allow  the 
railroads  the  option  of  determining  the 
rate  that  is  most  beneficial  for  them,  the 
States  continue  to  retain  their  approval 
authority  over  reimbursable  rates  for 
railroads  operating  within  their 
jurisdiction. 

All  commenters  addressed  the 
reimbursable  limits  for  railroad 
protective  liability  insurance  (RPLi).  Six 
State  highway  agencies  and  one 
insurance  company  opposed  the 
proposed  changes.  Four  State  highway 
agencies  and  the  insurance  company 
thought  many  insurance  companies 
would  have  difficulty  insuring  the  higher 
limits.  The  insurance  company 
recommended  the  limits  be  raised  to  $3 
million  and  $9  million.  One  State 
highway  agency  recommended  the 
proposed  limits  be  reduced  to  allow 
coverage  by  a  single  insurance 
company.  Three  State  highway  agencies 
estimated  the  rate  of  increase  in 
premiums  that  would  occur  if  coverage 
was  increased  to  the  proposed  limits. 
These  agencies  estimate  the  rate  of 
increase  in  premiums  would  range  from 
two  to  five  times  the  cost  for  current 
coverage.  Three  State  highway  agencies 
and  the  insurance  company  thought  it 
would  be  difficult  for  smaller 
contractors  to  purchase  the  larger 
coverage,  which  would  keep  them  from 
bidding  on  projects.  One  State  highway 
agency  thought  the  limits  should  not  be 
raised  until  there  has  been  further  study 
of  the  need  for  a  higher  limit  and  the 
possible  negative  impact  of  increased 
premiums  on  smaller  contractors.  Two 
State  highway  agencies  thought  that  few 
claims'ltSti  been  paid  under  RPU,  and 
one  agency  recommended  that  an 
investigation  be  conducted  into  the  past 
performance  of  RPU,  including  its  cost 
its  application  and  the  benefits  derived 
from  it. 

Four  Slate  highway  agencies,  three 
railroad  companies,  a  transit  authority, 
the  American  Short  Line  Railroad 
Association  (ASLRA),  and  the  Railroad 
Insurance  Management  Association 
(RIMA).  Liability  Insurance  Committee 
favored  the  proposed  increases  in 
reimbursable  limits.  One  State  highway 
agency  thought  the  proposed  increases 
were  justified  in  light  of  the  large 
damage  amounts  being  awarded  in 
accidents.  One  railroad  and  the  ASLRA 
believe  the  proposed  increases  in  limits 
are  justified  based  on  the  increase  in 
loss  exposure  that  has  taken  place  over 
the  last  10  years.  One  railroad 
recommended  that  an  escalator 
provision  be  established  in  order  to 
allow  reimbursable  limits  to  keep  pace 
with  increases  in  loss  exposure.  Two 


railroads  stated  that  increased  claims 
costs  since  1980  justify  the  proposed 
increases.  The  RIMA  and  one  railroad 
believe  if  there  is  a  demand  for  higher 
limits,  insurance  companies  will  readily 
provide  them. 

Upon  further  review  the  FHWA  has 
decided  not  to  change  the  reimbursable 
limits  for  railroad  protective  liability 
insurance  at  this  time.  Commenters  have 
raised  questions  about  the  increased 
costs  and  the  availabiHty  of  the 
insurance  if  the  limits  are  raised. 
Another  issue  raised  by  commenters 
was  how  much  claim  experience  there 
has  been  against  RPU.  These  issues 
were  not  resolved  in  the  responses  to 
the  docket.  The  need  to  raise  the 
reimbursable  limits  to  $5  million/$10 
million  for  all  rail-highway  projects  has 
not  been  established  to  the  FHWA's 
satisfaction.  The  option  still  exists  under 
23  CFR  646.111(b)  for  Federal 
reimbursement  of  coverage  greater  than 
$2  million/SB  million  in  cases  involving 
real  and  demonstrable  danger  of 
appreciably  higher  risks. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
actjon  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaJi;ing  will 
be  minimal:  therefore,  a  full  regulatory 
evaluation  is  not  required.         V 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354,  5  U.S.C. 
605(b)).  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 

In  the  NPRM  published  December  3, 
1990  (55  FR  49902).  the  FHWA  made  a 
tentative  determination  that  the 
expected  impact  of  the  proposed 
revision  on  small  entities  would  be 
minimal  and  invited  commenters  to 
submit  any  relevant  data.  No  comments 
were  received  regarding  this  issue  and. 
after  further  consideration,  the  FHWA 
believes  that  this  revision  will  not 
appreciably  impact  small  entities. 

Based  on  this  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612.  and  it  has  been  determined  thai  ; 
this  action  does  not  have  sufficient        < 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  lo 
this  program. 

Papervrork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement  far 
purposes  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C  3501  el  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  ot 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number, 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  140 

Grant  programs — Transportation 
Highways  and  roads.  Insurance. 
Railroads. 

Issued  on:  Oclouer  28.  1991. 

T.D.  Larson, 

Administrator. 

In  consideration  of  the  foregoing,  pan 
140,  subpart  I  to  chapter  I  of  title  23        ^ 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 


PART  140— REIMBURSEMENT 

1.  The  authority  citation  for  part  140  is 
revised  to  read  as  follows  and  all  other 
authority  citations  which  appear 
throughout  part  140  are  removed: 

Authority:  23  U.S.C.  101(e).  109(e).  114(a). 
llS(b).  12a  121. 122  and  note.  130.  315:  4d  CFR 
1.4S(b|. 
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SUBPART  (-REIMBURSEMENT  FOR 
RAILROAD  WORK 

2.  Part  140  subpart  1  is  amended  by 
revisirs:  §  140.906(b)(2)  to  read  as 

§  140.906    Labor  costs. 

•  *  •  •  • 

(b)*    •    • 

(2)  Where  the  company  is  a  self- 
insurer  thtre  may  be  reimbursement: 

(i)  At  experience  rates  properly 
developed  from  actual  costs,  not  to 
exceed  the  rates  of  a  regular  insurance 
company  for  the  class  of  employment 
covered,  or 

(ii)  At  the  option  of  the  company,  a 
fixed  rate  of  8  percent  of  direct  labor 
costs  for  worker  compensation  and 
pubKc  liability  and  property  damage 
insurance  together. 

(FR  Doc.  91-26729  Filed  11-5-91;  8:45  amj 

MLUNO  COOE  4«10-22-« 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  O 
(Order  No.  1544-91] 

Delegation  of  Authority  ta  Assistant 
Attorney  General,  Civil  Division 

AGENCY:  Department  of  justice. 
action:  Final  Rule. 

summary:  This  order  will  amend  part  O 
of  title  28  of  the  Code  of  Federal 
Regulations  to  delegate  to  the  Assistant 
Attorney  General,  Civil  Division  the 
authority  assigned  to  the  Attorney 
General  by  section  6486  of  the  Anti-Drug 
Abuse  Act  of  1988,  Public  Law  No.  100- 
690  (hereinafter  the  Act).  21  U.S.C.  844a. 
Section  6486  authorizes  the  Attorney 
General  to  assess  civil  penalties  of  up  to 
SlO.OOO  for  the  possession  of  small 
amounts  of  certain  controlled 
substances. 

EFFECTIVE  DATE:  October  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  C.  Steams,  room  3639, 
Department  of  justice,  lOth  and 
Constitution  Avenue,  N^V.,  Washington, 
DC  20530.  Tel.  No.  (202)  514-3331.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Section 
6486  of  the  Anti-Drug  Abuse  Act  of  1988 
(Pub.  L  100-690),  21  U.S.C.  844a, 
establishes  a  civil  penalty  not  to  exceed 
$10,000  for  knowingly  possessing  certain 
designated  controlled  substances  in  "a 
personal  use  amount,"  as  defined  in 
regulations  promulgated  by  the  Attorney 
General.  The  Act  authorizes  the 
Attorney  General  tdjassess  such  a  civil 


penalty  in  an  administrative  proceeding 
that  includes  the  opportunity  for  a 
hearing  on  the  record.  In  the  event  the 
Attorney  General  issues  an  order 
assessing  a  civil  penalty  against  an 
individual,  the  Act  authorizes  the 
individual  to  bring  an  action  in  federal 
district  court.  In  such  an  action  the  law 
and  facts  relating  to  the  violation  and 
assessment  shall  be  determined  de 
novo.  The  Act  also  provides  for 
expungement  of  the  record  of  section 
6406  administrative  proceedings  if 
certain  conditions  are  met.  Final 
regulations  implementing  section  6488 
were  developed  by  the  Department  of 
Justice  and  were  published  in  the 
Federal  Register  on  January  11, 1991  (56 
FR  1086).  See  28  CFR  part  76.  Consistent 
with  and  supplemental  to  those 
regulations  this  order  delegates  to  the 
Assistant  Attorney  General.  Civil 
Division  certain  authority  and 
responsibilities  of  the  Attorney  General 
under  the  Aot  and  the  regulations. 
This  order  is  a  matter  of  internal 
departthent  management.  It  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  It  is  not  a  major  rule 
within  the  meaning  of  or  subject  to 
Executive  Order  No.  12291. 

List  of  Subjects  in  28  CFR  Part  O 

Authority  delegations  (Government 
agencies).  Government  Employees, 
Organization  and  functions 
(Government  agencies).  Whistleblowing. 

Therefore,  by  virtue  of  the  authority 
vested  in  me  by  law,  including  5  U.S.C. 
301,  21  U.S.C.  844a  and  28  U.S.C.  509, 
510,  subpart  I  of  part  O  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


Dated:  October  28. 1991. 
William  P.  Batr, 
Acting  Attorney  General 
(FR  Doc.  91-28492  Filed  11-5-91;  8:45  ami 
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PART  O— (AMENDED] 

1.  The  authority  citation  for  part  O 
continues  to  read  as  follows: 

Autiiority:  5  U.S.C.  301:  28  U.S.C  509-510: 
515-519. 

2.  Section  0.45  is  amended  by  adding 
paragraph  (1)  to  read  as  follows: 

§  0.45    General  functions. 
*        •        •        *        • 

(I)  Civil  penalties  for  drug 
possession — the  authority  and 
responsibilities  of  the  Attorney  General 
under  section  6486  of  the  Anti-Drug 
Abuse  Act  of  1988  (21  U.S.C.  844a)  and 
the  regulations  implementing  that  Act 
(28  CFR  part  76).  Such  authority  and 
responsibilities  may  be  redelegated  by 
the  Assistant  Attorney  General  to 
subordinate  division  officials  to  the 
extent  and  subject  to  limitations  deemed 
advisable. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  915 


Approval  of  Amendment  to  the  Iowa 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  approval 
of  a  proposed  program  amendment  to 
Iowa's  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Iowa 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initially 
submitted  to  OSM  on  February  9, 1988. 
with  revised  amendments  submitted  on 
June  9, 1988.  and  December  18, 1990,  and 
pertains  to:  General  requirements,  initial 
regulatory  program,  areas  unsuitable  for 
mining,  permits  for  operations  and 
exploration,  small  operator  assistance, 
bonding  and  insurance,  permanent 
program  performance  standards, 
inspection  and  enforcement,  blaster 
certification,  and  contested  cases  and 
public  hearings.  The  amendment  revises 
the  State  program  to  be  consistent  with 
the  corresponding  Federal  regulations, 
incorporates  the  additional  fiexibility 
afforded  by  the  revised  Federal 
regulations,  and  improves  operational 
efficiency. 

EFFECTIVE  DATE:  November  6. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jerry  R.  Ennis.  Telephone:  (816)  374- 
6405. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Iowa  program  effective  April  10. 
1981.  Information  pertinent  to  the 
general  background  and  revisions  to  the 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Iowa  program,  can  be 
found  in  the  January  21. 1981,  Federal 
Register  (46  FR  5885).  Subsequent 
actions  concerning  proposed 
amendments  are  codified  at  30  CFR 
915.15. 
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II.  Submission  of  Amendment 

In  accordance  with  the  provisions  of 
30  CFR  732.17.  on  August  1. 1986.  the 
Director  notified  Iowa  of  needed 
changes  to  its  approved  regulatory 
program  (Administrative  Record  No.  lA- 
280).  These  changes  included  all 
revisions  to  the  Federal  regulations  that 
had  been  adopted  since  the  effective 
approval  of  Iowa's  program  on  April  10. 
1981.  but  prior  to  July  1. 1983.  that  were 
determined  to  be  less  effective  than  the 
Federal  standard.  Additionally,  on  June 
9. 1987.  the  Director  notified  Iowa,  in 
accordance  with  the  provisions  of  30 
CFR  732.17,  of  needed  ghanges  resulting 
from  regulations  promulgated  by  OSM 
on  February  10. 1987.  (52  FR  4244).  These 
additional  changes  concerned  historic 
properties  during  the  permitting  of 
surface  coal  mining  operations 
(Administrative  Record  No.  IA-307). 

On  February  9. 1988,  (Administrative 
Record  No.  IA-305)  Iowa  submitted  to 
OSM  a  proposed  amendment  to  its 
approved  program.  OSM  published  a 
notice  in  the  March  31, 1988.  Federal 
Register  (53  FR  10397)  announcing 
receipt  of  the  amendment  and  inviting 
public  comment  on  its  adequacy 
(Administrative  Record  No.  IA-323).  The 
public  comment  period  ended  April  15. 
1988. 

On  June  9, 1988  (Administrative 
Record  No.  L\-319),  Iowa  submitted  a 
revised  proposed  amendment,  both  to 
comply  with  the  requirements  set  fordi 
in  the  above  notification  as  well  as  to 
incorporate  all  changes  to  the  Federal 
regulations  through  July  1, 1987.  That 
proposal  rescinds  regulations  at  section 
780.  chapter  4.  Surface  CoalMining  and 
Reclamation  Operations,  of  the  Iowa 
Administrative  Code  (lAC)  and  replaces 
them  with  section  27,  chapters  40 
through  49,  of  the  lAC.  Iowa  reorganized 
the  regulatory  authority  from  the 
Division  of  Mines  and  Minerals  within 
the  Department  of  Soil  Conservation  to 
the  Division  of  Soil  Conservation  (DSC) 
within  the  Department  of  Agriculture 
and  Land  Stewardship.  Consequently, 
the  regulations  have  been  recodified 
from  section  780,  chapter  4.  to  section 
27.  chapters  40  through  49.  The 
applicable  sections  of  the  Code  of 
Federal  Regulations  (CFR)  at  30  CFR 
part  700  through  955.  as  they  were  in 
effect  on  July  1, 1987.  are  proposed  to  be 
incorporated  into  the  Iowa  program. 
Iowa  has  also  incorporated  the  editorial 
notes  that  suspend  certain  provisions  of 
the  regulations  as  required  by  court 
decisions.  The  proposed  amendment 
thus  excludes  Federal  provisions 
suspended  as  of  July  1. 1987.  The 
regulations  that  Iowa  proposes  to  amend 
are:  Iowa  A  li-^inistrative  Code  (lAC) 


27-40.1.  Authority  and  scope;  27-40.2. 
Rules  or  subrules  severable;  27-40.3, 
General;  27-40.4,  Permanent  regulatory 
program;  27-40.5.  Restrictions  on 
financial  interests  of  State  employees; 
27-40.6.  Exemptions  for  coal  extraction 
incident  to  govemment-finapce 
highway  or  other  constructions;  2lC;-40.7 
Protection  of  employees;  27-40.11,  ijii^al 
regulatory  program;  27-40.12,  GeneralX 
performance  standards — initial  program 
27-40.13  Special  performance 
standards — initial  program;  27-40.21, 
Areas  designated  by  an  Act  of  Congress; 
27-40.22.  Criteria  for  designating  areas 
as  unsuitable  for  surface  coal  mining 
operations;  27-40.23.  State  procedures 
for  designating  areas  unsuitable  for 
surface  coal  mining  operations:  27-40.30. 
Requirements  for  coal  exploration;  27- 
40.31.  Requirements  for  permits  and 
permit  processing;  27-40.32.  Revision; 
renewal;  and  transfer,  assignment,  or 
sale  of  permit  rights;  27-40.33.  General 
content  requirements  for  permit 
applications;  27-40.34.  Permit 
application— minimum  requirements  for 
legal,  financial,  compliance,  and  related 
information;  27-40.35,  Surface  mining 
permit  applications — minimum 
requirements  for  information  on 
environmental  resources;  27-40.36, 
Surface  mining  permit  applications — 
minimum  requirements  for  reclamation 
and  operation  plan;  27-40.37, 
Underground  mining  permit 
applications — minimum  requirements 
for  information  on  environmental 
resources;  27-40.38,  Underground  mining 
permit  applications — minimum 
requirements  for  reclamation  and 
operation  plan;  27-40.39,  Requirements 
for  permits  for  special  categories  of 
mining;  27-40.41,  Permanent  regulatory 
program — small  operator  assistance 
program;  27-40.51,  Bond  and  insurance 
requirements  for  surface  coal  mining 
and  reclamation  operations  under 
regulatory  programs:  27-40,61, 
Permanent  program  performance 
standards— general  provisions;  27-40.62, 
Permanent  program  standards— coal 
exploration;  27-40.63.  Permanent 
program  standards — surface  mining 
activities;  27-40.64,  Permanent  program 
standards — underground  mining 
activities;  27-40.65.  Special  permanent 
program  standards — auger  mining:  27- 
40.66,  Special  permanent  program 
standards — operations  on  prime 
farmland;  27-40.67,  Special  permanent 
progi'am  standards — coal  preparation 
plants  not  located  within  the  permit  area 
of  a  mine;  27-40.68,  Special  permanent 
program  standards — in  situ  processing; 
27-40.71,  State  regulatory  authority — 
inspection  and  enforcement:  27-40.72. 
Inspections  and  monitoring;  27-40.73, 


Enforcement:  27-|p.74,  Civil  penalties; 
27-40.81.  Permanent  regulatory  program 
requirements— standards  for 
certification  of  blasters:  27-40.82. 
Certification  of  blasters;  27-40.91 
Procedural  rules:  Contested  cases  and 
public  hearings;  27-40.92.  Contested 
cases;  27-40.93,  Commencement  of 
proceeding;  27-40.94,  Appeals  of 
division  notices  and  orders:  27-40.95, 
Prehearing  motions:  27-40.96, "Issuance 
of  notices  of  hearings:  27-40.97,  Hearing 
procedures:  27-40.98,  Posthearing 
procedures:  and  27-40.99.  Decision  of 
the  administrative  law  judge.  OSM 
published  a  notice  in  the  July  20, 1988. 
Federal  Register  (53  FR  27362) 
announcing  receipt  of  the  proposed  June 
9, 1988.  amendment  and  invited  public 
comment  on  its  adequacy 
(Administrative  Record  No.  IA-332).  The 
public  (iomment  period  closed  on  August 
4. 1988. 

Follflyving  a  review  of  the  Iowa 
amendment.  OSM  notified  the  State  on 
September  23, 1988,  May  5, 1989,  and 
July  13. 1989.  of  concerns  it  had  with 
several  provisions  (Administrative 
Record  Nos.  IA-335,  339.  and  341, 
respectively).  In  a  letter  dated  May  27. 
1990  (Administrative  Record  No.  lA- 
342),  Iowa  responded  by  requesting  an 
informal  review  of  proposed  changes  it 
made  to  address  the  concerns  raised  by 
OSM.  During  its  review,  OSM  identified 
several  provisions  that  continued  to  be 
less  effective  than  the  Federal 
regulations  and  notified  Iowa  of  the 
concerns  in  two  letters  dated  July  19, 
1990  (Administrative  Record  No.  IA-351) 
and  August  22, 1990  (Administrative 
Record  Mo.  IA-355). 

On  December  18. 1990. 
(Administrative  Record  No.  IA-357) 
Iowa  resubmitted  a  proposed 
amendment  package  that  addressed  all 
past  issues  raised  by  OSM  including 
several  new  ones  that  were  identified  in 
a  30  CFR  part  732  letter  that  OSM  sent 
to  Iowa  on  June  22. 1990  (Administrative 
Record  No.  IA-353),  dealing  with 
subsidence  control.  OSM  published  a 
notice  in  the  January  4, 1991,  Federal 
Register  (56  FR  398)  announcing  receipt 
of  the  resubmitted  proposed  amendment 
and  invited  public  comment  on  its 
adequacy  (Administrative  Record  No. 
IA-359).  The  public  comment  period 
enoed  February  19, 1991. 

Ill,  Director's  Findings - 

1.  Provisions  Not  Discussed 

Iowa  has  chosen  to  use  State 
regulatory  language  that  is  substantially 
identical  to  counterpart  Federal 
language  throughput  its  program  exc«;pt 
for  those  few  areas  where  it  has 
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retained  provisions,  unique  to  the  Iowa 
program,  that  the  Director  previously 
approved  in  Iowa's  original  program 
suijmission.  Provisions  that  are  not 
discussed  contain  language  that  is 
substantially  identical  to  the 
corresponding  Federal  regulations,  are 
nonsubstantive  in  nature,  or  add 
specificity,  without  adversely  affecting 
other  aspects  of  the  program. 

The  Director,  therefore,  finds  that  the 
Iowa  program  amendment  meets  the 
requirements  of  SMCRA  and  30  CFR 
chapter  VII.  except  as  discussed  below. 
The  approved  State  regulations  are 
identified  in  the  Federal  regulations  at 

30  CFR  915.15 — Approval  of  regulatory 
program  amendments. 

2.  Iowa  Administrative  Code  (I AC)  27- 
40.3  General 

Iowa  proposes  to  amend  its  rules  at 
! AC  27-40.3  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  700  as  they  existed  on  July  1, 
1987.  One  of  the  Federal  regulations.  30 
CFR  700.11(d).  outlines  when  a 
regulatory  authority  may  terminate  its 
jurisdiction  under  the  regulatory 
program  over  the  reclaimed  site  of  a 
completed  surface  coal  mining  and 
reclamation  operation,  or  increment 
thereof. 

The  U.S.  District  Court  for  the  District 
of  Columbia  found  that  the  Federal 
regulations  at  30  CFR  700.11(d]  were 
contrary  to  sections  521  (a)(1)  and  (a)(2) 
of  SMCRA.  The  Court  interpreted  the 
language  of  section  521  (a)(1)  and  (a)(2) 
as  imposing  an  "on-going  duty  upon  the 
Secretary  to  correct  violations  of  the 
Act"  and  that  this  duty  appears  to  be 
"without  limitation."  Therefore,  the 
Court  remanded  30  CFR  700.11(d) 
[National  Wildlife  Federation  v.  Lujan, 

31  ERC  2034  (August  3a  1990))  to  the 
Secretary  to  be  revised  or  withdrawn. 

Based  upon  the  Court's  finding  that 
the  Federal  regulation  at  30  CFR 
700.11(d)  is  contrary  to  the  provisions  of 
SMCRA.  and  the  Court's  specific 
instruction  to  wnthdraw  or  revise  30  CFR 
700.11(d).  the  Director  finds  that  lAC  27- 
40.3  is  inconsistent  with  and  less 
stringent  than  Sections  521(a)(1)  and 
(a)(2)  of  SMCRA.  Therefore,  the  Director 
is  not  approving  lAC  27-403  concerning 
termination  of  jurisdiction. 

The  Director  will  in  the  future  and 
pursuant  to  30  CFR  732.17(d).  notify 
Iowa  of  the  regulatory  changes  needed 
for  the  above  rule. 

3.  lA  C  27-40. 4    Permanent  Regulatory 
Program 

Iowa  proposes  to  amend  its  rule  at 
lAC  27-40.4  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  Part  701.  definitions,  as  they 


existed  on  July  1. 1987.  Two  of  these 
Federal  defininons  have  been  affected 
by  subsequent  litigation  as  discussed 
below. 

(a)  Previously  fifined  Area 

The  definition  of  "previously  mined 
area"  was  remanded  in  National 
Wildlife  Federation  v.  Lujan.  21  ERC 
1193. 14  ELR  20617  (DJD.C  February  12. 
1990)  because  the  court  foimd  that  the 
definition  was  contrary  to  the  AcL  The 
court  remanded  the  definition  to  the 
Secretary  for  revision.  The  court  stated 
that  "While  the  Secretary's  definition 
cannot  be  compared  to  any  statutory 
language,  it  may  be  analyzed  for  its 
consequences  for  Congress'  goals  as 
stated  in  the  statute.  When  this  is  done, 
it  is  obvious  that  the  definition  is 
contrary  to  the  Act."  The  court  ruled 
that  the  current  definition  must  be 
rewritten  to  (1)  eliminate  the  possibility 
that  it  could  be  interpreted  to  allow  an 
operator  to  remine  an  area  that  had 
been  fully  and  satisfactorily  reclaimed 
and  then  reclaim  it  only  to  the  lesser 
standards  applicable  to  remining 
operations  and  (2)  include  effective  date 
of  SMCRA  as  the  time  from  which  "the 
temporal  concepts  of  "preexisting"  and 
"previous"  are  measured."  Therefore,  to 
be  consistent  with  the  court's  decision, 
any  definition  must  exclude  all 
highwalls  created  after  August  3. 1977. 
and  all  fully  reclaimed  sites.  The 
Director  is  not  approving  Iowa's 
incorporation  by  reference  of  OSM's 
definition  of  "previously  mined  area"  at 
LAC  27-40.4.  Iowa  is  required  to  amend 
its  regulation  by  providing  a  definition 
for  "previously  mined  area"  that 
excludes  all  highwalls  created  after 
August  3, 1977.  and  all  fully  reclaimed 
sites. 

(b)  Support  Facilities 

Iowa  incorporates  by  reference  the 
Federal  definition  of  "support  facilities" 
at  30  CFR  701.5  as  well  as  the  editorial 
note  located  at  the  end  of  30  CFR  701.5 
that  states  the  definition  of  "support 
facilities"  is  suspended.  The  suspension 
was  a  result  of  a  previous  district  court 
decision  in  In  re:  Permanent  Surface 
Mining  Reclamation  Litigation,  21  ERC 
1193. 14  ELR  20617  (DD.C.  1984).  This 
court  decision  was  subsequently 
appealed  and  reversed  in  National 
Wildlife  Federation,  et.  al.  v.  Model.  eL 
al,  839  F.2d  894  (D.D.C.  1988).  Therefore, 
the  definition  of  "support  facilities"  was 
upheld.  However,  OSM  has  since 
removed  the  definition  from  30  CFR 
701.5  because  it  determined  that 
"regulatory  authorities  are  capable  of 
identifying  off-site  facilities  that  should 
be  subject  to  the  provision  of  SMCRA 
without  having  a  definition  of  support 


facilities  in  the  Federal  regulations"  (53 
FR  47378.  November  22, 1988).  OSM 
believes  that  the  term  "resulting  from  or 
incident  to"  in  the  context  of  the  rest  of 
the  language  of  section  701(28)  of 
SMCRA  that  defines  "surface  coal 
mining  operations."  provides  adequate 
guidance  to  regulatory  authorities  in  the 
identification  of  facilities  that  support 
surface  coal  mining  operations. 
The  Director  fmds  that  Iowa's 
incorporation  of  the  Federal  regulation 
that  states  the  definition  of  "support 
facilities"  is  suspended  is  no  less 
effective  in  view  of  the  fact  that  OSM 
has  subsequently  removed  the  definition 
from  the  Federal  regulation.  The 
Director  is  approving  Iowa's  proposed 
incorporation  of  the  Federal  definition  of 
"support  facilities"  as  it  existed  in  the 
Federal  regulations  on  July  1. 1987.  for 
the  reasons  discussed  above. 

4.1AC  27-40.8    Exemptions  for  Coal 
Extraction  Incident  to  Government- 
Financed  Highway  or  Other 
Constructions 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.6  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  707  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  two  changes  to 
the  incorporated  Federal  regulations. 
The  two  changes  arc. 

[a]  Applicability 

At  lAC  27-40.6(1)  Iowa  proposes  to 
add  a  paragraph  (c)  to  the  Federal 
regulations  at  30  CFR  707.11  that 
requires  that  any  person  who  conducts 
or  intends  to  conduct  coal  extraction 
incident  to  government-financed 
highway  or  other  constructions  shall  file 
a  letter  of  intent  60  days  prior  to  surface 
disturbance.  The  Federal  regulations  do 
not  provide  for  a  letter  of  intent. 
However.  Iowa's  proposed  requirement 
will  aid  in  the  administration  of  this 
provision  and  does  not  make  the 
proposed  Iowa  requirements 
inconsistent  with  or  less  effective  than 
the  Federal  program  requirements.  Since 
Iowa  is.  responsible  for  the 
administration  of  this  provision,  the 
Director  fmds  that  the  State  can 
introduce  such  administrative  aid  to  its 
program.  Therefore,  the  Director  is 
approving  LAC  27-40.60(1  Mc). 

(b)  Information  to  be  Maintained  on  Site 

Iowa  proposes  to  amend  its  rule  at 
lAC  27-40.6(2)  that  sets  the  maximum 
amount  of  tonnage  to  be  removed  in 
order  for  an  operator  to  be  eligible  for 
exception  from  250  tons  in  the  Federal 
regulation  to  50  tons  in  Iowa's  proposed 
rule.  Since  Iowa's  proposed  50  Ion 
maximum  places  a  more  limiting  ceiling 
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than  the  250  tons  allowable  by  the 
Federal  regulations.  Iowa  places  a  more 
stringent  test  for  an  operator  to  meet  in 
incidental  coal  extractions.  The  Federal 
program  allows  a  State  to  place  more 
stringent  requirements  than  those  of  the 
Federal  program  section  505  of  SMCRA. 
Therefore,  the  Director  finds  that  lAC 
27-40.6(2)  is  not  inconsistent  with 
SMCRA  and  the  Federal  regulation  at  30 
CFR  707.12  and  is  approving  the 
proposed  changes. 


5.  IAC27-40.il 
'Program 


Initial  Regulatory 


Iowa  proposes  to  amend  its  rules  at 
^  JAC  27-40.11  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  710  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  make  two 
changes  to  the  incorporated  Federal 
regulations.  The  additional  proposed 
changes  are: 

(a)  Scope 

Iowa  incorporates  by  reference  30 
CFR  710.1(b)  which  introduces  the  initial 
regulatory  program  parts  715  through 
718.  720  through  723.  and  part  725. 
However.  Iowa  has  not  substituted  the 
appropriate  State  counterpart  rules 
citations  for  those  Federal  citations 
given  throughout  the  incorporated 
Federal  regulations.  Therefore,  the 
Director  finds  that  lAC  27-40.11  is  less 
effective  than  the  Federal  counterpart 
regulation  at  30  CFR  710.1(b)  and  is  not 
approving  it  to  the  extent  that  it 
references  Federal  regulations  rather 
than  the  appropriate  State  counterpart 
rules.  Iowa  is  required  to  amend  its  rule 
at  LAC  27-40.11  by  substituting  the 
appropriate  State  citations  for  the 
existing  Federal  citations. 

(b)  Iowa  proposes,  at  lAC  20-40.11(2). 
to  delete  from  incorporation  by 
reference  the  Federal  regulations  at  30 
CFR  710.3.  710.4(a).  710.10.  and  710.11  (b) 
and  (c)  that  provide  requirements  for  the 
Federal  authority,  responsibility, 
information  collection,  and  applicabihty 
on  Indian  and  Federal  lands.  Iowa  needs 
also  to  include  30  CFR  710.12.  that  deals 
with  special  exemptions  for  small 
operators,  to  this  list  of  deletions  since  it 
is  now  moot  because  applications  for  an 
exemption  had  to  be  submitted  to  OSM 
by  March  1. 1978.  In  addition.  30  CFR 
710.12  was  applicable  only  to 
exemptions  from  Federal  regulations. 
The  Director  finds  that  Iowa's  proposed 
rule  at  lAC  27-40.11(2)  is  no  less 
effective  than  the  Federal  regulation  and 
is  approving  it.  However,  the  Director  is 
requiring  that  Iowa  delete  from 
incorporation  by  reference  the  Federal 
regulation  at  30  CFR  710.12. 


6.  lAC 27-40. 12    General  Performance 
Standards — Initial  Program 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.12  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  715  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  make  two 
changes  to  the  incorporated  Federal 
regulations.  These  proposed  changes 
are: 

(a)  Map  Scale  ^ 

Throughout  Iowa's  proposed 
incorporation  of  Federal  regulations  It  is 
proposing  to  add  more  specificity  to  the 
Federal  regulations  by.  in  some  cases, 
requiring  larger  mapping  scales  and  in 
other  cases  requiring  mapping  scales 
when  none  were  specified.  For  the  sake 
of  brevity,  all  of  these  cases  will  be 
discussed  in  this  finding.  These  changes 
are:  At  lAC  27-40.12(1).  changing  Uie 
Federal  regulation  map  scale 
requirement  of  1:6000  to  1:2400;  at  lAC 
27-40.30(2),  changing  the  Federal 
regulation  from  "A  narrative  or  map 
describing  the  exploration  area"  to  "A 
precise  description  and  map  at  a  scale 
of  1:2400  or  larger  of  the  exploration 
area*  •  *":  at  LAC  27-40.33(2),  changing 
the  Federal  map  scale  requirement  of 
1:6000  to  1:2400;  at  LAC  27-40.35(3), 
chariging  the  Federal  regulation  from  "A 
map"  to  "A  map  or  an  aerial  photo  at  a 
scale  of  1:2400  or  larger";  at  lAC  27- 
40.35(4),  by  changing  the  Federal 
requirement  that  "The  application  shall 
include  cross  sections,  maps,  and  plans 
showing—"  to  "The  permit  application 
shall  include  cross  sections  at  a  scale  of 
1:2400  or  larger  and  plans  showing — "; 
at  LAC  27-40.37(2)  by  changing  the 
Federal  requirement  for  "A  map 
delineating  different  soils"  to  "A  map,  at 
the  scale  of  1:2400  or  larger,  delineating 
different  soils";  at  lAC  27-40.37(3)  by 
changing  the  Federal  requirement  that 
"The  permit  application  shall  include 
maps  showing"  to  "The  permit 
application  shall  include  maps  at  a  scale 
of  1:2400  or  larger  showing";  at  lAC  27- 
40.37(4)  by  changing  the  Federal 
requirement  that  'The  application  shall 
include  cross  sections,  maps,  and  plans 
showing—"  to  "The  application  shall 
include  cross  sections  at  a  vertical 
exaggeration  of  10:1,  maps  at  a  scale  of 
1:2400,  and  plans  showing—";  and  at 
lAC  27-40.38(4)  by  changing  the  Federal 
requirement  that  "Each  application  shall 
contain  maps  and  plans  as  follows"  to 
"Each  application  shall  contain  maps  at 
a  scale  of  1:2400  or  larger  and  plans  as 
follows."  These  proposed  changes  by 
Iowa  will  make  the  mine  maps  larger 
and  thus  potentially  allow  for  greater 
detail  and  clarity.  The  Director  finds 
that  LAC  27-40.12(1),  lAC  27-40.30(2), 


lAC  27-40.33(2),  lAC  27-40.35(3),  lAC 
27-40.35(4),  LAC  27-40.37(2),  LAC  27- 
40.37(3).  lAC  27-40.37(4),  and  lAC  27- 
40,38(4)  are  not  inconsistent  with  and 
are  no  less  effective  than  the  Federal 
regulations  at  30  CFR  715.11(c),  30  CFR 
772.11(b)(3),  30  CFR  777.14(a).  30  CFR 
779.22(a)(1),  30  CFR  779.25(a).  30  CFR 
783.21(a)(1).  30  CFR  783.24,  30  CFR 
783.25,  and  30  CFR  784.23  and  is 
approving  them. 

(b)  Protection  of  the  Hydrologic  System 

Iowa  proposes  to  amend  its  rule  at 
LAC  40.12(2)  by  replacing  the  Federal 
requirement  at  30  CFR  715.17(h)(3)  that 
ground  water  levels,  infiltration  rates, 
subsurface  flow  and  storage 
characteristics,  and  the  quality  of 
ground  water  shall  be  monitored  "in  a 
manner  approved  by  the  regulatory 
authority"  with  the  requirement  that 
ground  water  levels,  infiltration  rates, 
subsurface  flow  and  storage 
characteristics,  and  the  quality  of 
ground  water  shall  be  monitored 
"monthly,  and  reported  quarteriy  to  the 
regulatory  authority."  This  proposed 
change  by  Iowa  more  clearly  defines  the 
monitoring  and  reporting  rates  required. 
The  Director  finds  that  lAC  27-40.12(2) 
is  not  inconsistent  with  and  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  715.17(h)(3)  and  is  approving  it. 

7.  lA  C  27-40. 13    Special  Performance 
Standards — Initial  Program 

Iowa  proposes  to  amend  its  rules  at 
LAC  27-40.30  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  716  as  they  existed  on  July  1, 
1987.  Iowa  also  proposes  to  delete  the 
Federal  requirements  at  30  CFR  716.2, 
716.3,  716.4,  716.5,  716.6,  and  716.10  from 
the  incorporation  by  reference.  These 
Federal  regulations  provide  special 
performance  standards  for  steep  slope 
mining,  mountaintop  removal,  special 
bituminous  coal  mines,  anthracite  coal 
mines,  coal  mines  in  Alaska,  and 
information  collection.  Iowa  daka  not 
encounter  any  of  these  types  of  mining 
operations  in  its  program  and  therefore 
such  omission  is  not  inconsistent  with 
and  no  less  effective  than  the  deleted 
Federal  regulations  cited  above. 
However,  in  incorporating  30  CFR  7iai. 
several  references  to  these  deleted  rules 
are  included.  To  remedy  this 
inconsistency,  the  State  must  delete 
subparagraphs  (1)  through  (5)  from  its 
proposed  incorporation  of  30  CFR 
716.1(a).  The  Director  is  approving 
Iowa's  proposed  rules  at  LAC  27-40.30; 
however,  for  clarity,  the  State  is 
required  to  delete  subparagraphs  (IJ 
through  (5)  from  its  proposed 
incorporation  of  30  CFR  716.1(a). 
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B.  I  AC  27-4021    Areas  Designated  by 
an  Act  of  Congress 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.21  by  Incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  761  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  make  two 
changes  to  the  incorporated  Federal 
regulations.  These  proposed  changes 
are: 

(a)  Iowa  proposes  to  incorporate  by 
reference  the  Federal  regulations  at  30 
CFR  761.3  which  authorizes  the 
regulatory  authority  or  the  Secretary, 
under  section  S22(e)  of  SMCRA.  to 
prohibit  or  limit  surface  coal  mining 
operations  on  or  near  certain  lands.  To 
be  consistent  with  SMCRA.  which  does 
not  allow  delegation  of  certain  of  these 
responsibilities  to  the  States,  Iowa 
.'.eeds  to  specify  that  the  general  word 
substitutions  for  "Act"  and  "Secretary" 
at  lAC  27-4ai  do  not  apply  to  the 
•ncorporated  version  of  30  CFR  761.3. 
The  Director  finds  that  the  proposed  rule 
at  lAC  27-40.21  is  less  effective  than  the 
Federal  regulation  at  30  CFR  761.3  to  the 
extent  that  Iowa  has  improperly 
substituted  its  authority  for  that  of  the 
Secretary  of  the  Interior  and  is  not 
approving  it.  Iowa  is  required  to  amend 
its  rule  to  specify  that  the  general  word 
substitutions  of  lAC  27-40.1  do  not 
apply  to  the  incorporated  version  of  30 
CFR  781.3. 

(b)  lAC  27-40.21(5)  proposes  to  delete 
from  30  CFR  761.12(c)  the  phrase 
"section  522(e)(2)  of  the  Act"  from  the 
sentence  "Before  acting  on  the  permit 
appUcation,  the  Director  shall  ensure 
that  the  Secretary's  determination  has 
been  received  and  the  finding  required 
by  section  522(e)(2)  of  the  Act  have  been 
made."  and  insert  the  phrase  "Iowa 
Code  section  83.S."  This  Federal  rule  at 
30  CFR  761.12(c)  pertains  only  to  action* 
to  be  taken  under  section  522(e)(2)  of 
SMCRA  by  the  Director  of  OSM  and  the 
Secretaries  of  Agriculture  and  the 
Interior  when  processing  permit 
applications  for  Federal  lands  within  a 
national  forest  These  responsibilities 
cannot  be  delegated  to  the  States.  The 
Director  fmds  that  the  proposed  rule  at 
lAC  27-40.21(5)  is  less  effectivie  than  the 
Federal  regulation  at  30  CFR  761.12(c) 
and  is  not  approving  it.  Iowa  is  required 
to  amend  its  rule  by  either  eUminating 
the  proposed  incorporation  of  this 
Federal  regulation  or,  since  the  Iowa 
Code  contains  no  provisions  equivalent 
to  section  522(e)(2)  of  SMCRA.  deleting 
the  proposed  replacement  of  the  Federal 
regulation's  reference  to  section 
522(e)(2)  of  SMCRA. 


9.IAC  27-4a30    Requirements  for  Cool 
Exploration 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.30  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  772  as  they  existed  on  July  1, 
1987.  Iowa  also  proposes  to  make  three 
changes  to  the  incorporated  Federal 
regulations.  These  proposed  changes 
are: 

(a)  Notice  Requirements  for  Exploration 
Removing  250  Tons  of  Coal  or  Less 

Iowa  proposes  to  amend  its  rule  at 
lAC  27-40.30(1)  that  provides  for  written 
notice  of  intent  to  explore  requirement 
by  replacing  the  words  "250  tons"  with 
"50  tons."  The  Federal  regulations  at  30 
CFR  772.11  provide  that  any  exploration 
that  removes  less  than  250  tons  must 
provide  a  written  notice  of  intent.  Iowa's 
proposed  "50  tons"  maximum  would 
place  a  more  stringent  requirement  on 
anyone  intending  to  conduct  coal 
exploration  operations.  The  Federal 
regulations  at  30  CFR  730.11  allow  a 
State  to  provide  more  stringent 
regulations  than  is  required  by  the 
Federal  regulations,  therefore,  the 
Director  finds  that  lAC  27-40.30(1)  is  not 
inconsistent  with  and  no  less  effective 
L^an  the  Federal  regulaUon  at  30  CFR 
772.11  and  is  approving  it 

(b)  Notice  Requirements  for  Exploration 
Removing  250  tons  of  Coal  or  Less 

Iowa  proposes  to  amend  its  rule  at 
L\C  27-4a30{3)  by  adding  a  paragraph 
(6)  to  the  incorporated  Federal 
regulation  at  30  CFR  772.11(b)  that  reads 
"If  the  surface  is  owned  by  a  person 
other  than  the  person  who  intends  to 
explore,  a  description  of  the  basis  upon 
which  the  person  who  will  explore 
claims  the  right  to  enter  such  area  for 
the  purpose  of  conducting  exploration 
and  reclamation." 

The  Federal  program  only  requires 
this  information  from  persons  intending 
to  remove  more  than  250  tons  of  coal 
through  exploration  (30  CFR 
772.12(b)(13)).  Iowa  is  placing  a  more 
stringent  requirement  on  anyone 
intending  to  provide  notification  for 
exploration  removing  50  tons  or  less 
than  do  the  Federal  regulations.  The 
Federal  regulaUons  at  30  CFR  730.11 
allow  a  State  to  provide  more  stringent 
requirements  therefore,  the  Director 
finds  that  L\C  27-40.30(3)  is  not 
inconsistent  with  and  no  less  effective 
than  the  Federal  regulation  at  30  CFR    ■ 
772.11(b)  and  is  approving  it 

(c)  Permit  Requirements  for  Exploration 
Removing  More  Than  250  Tons  of  Coal 

Iowa  proposes  to  amend  its  rule  at 
L\C  27-40  J0{4J  by  adopting  by 


reference  the  Federal  regulation  at  30 
CFR  772.12  as  it  existed  on  July  1, 1987. 
This  Federal  regulation  requires  that 
persons  intending  to  conduct  coal 
exploration  outside  a  permit  area  during 
which  more  than  250  tons  of  coal  will  be 
removed  or  which  will  take  place  on 
land  designated  as  unsuitable  for 
surface  mining  shall,  before  conducting 
the  exploration,  submit  an  appUcation 
and  obtain  written  approval  from  the 
regulatory  authority  in  a  wmtten 
exploration  permit  Iowa  proposes  to 
modify  this  regulation  by  changing  the 
250  ton  limit  to  50  tons.  This  places  a 
more  stringent  requirement  on  anyone 
intending  to  obtain  a  permit  to  conduct 
coal  exploration  operations.  Federal 
regulations  at  30  CFR  730.11  allows  a 
State  to  provide  more  stringent 
requirements  therefore,  the  Director 
finds  that  lAC  27-40.30(4)  is  not 
inconsistent  with  and  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
772.12  and  is  approving  it 

10. 1  AC  27-40.31    Requirements  for 
Permits  and  Permit  Processing 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.31  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  773  as  they  existed  on  July  1, 
1987.  Iowa  also  proposes  to  amend  its 
proposed  rule  at  lAC  27-40.31(11)  by 
adding  a  paragraph  (h)  to  the 
incorporated  Federal  regulation  at  30 
CFR  773.17  requiring  that  each  permit 
"Shall  ensure  and  contain  specific 
conditions  requiring  that,  as  a  condition 
of  the  permit  the  permittee  shall  not, 
except  as  permitted  by  law,  willfully 
resist,  prevent,  impede,  or  interfere  with 
the  division  or  any  of  its  agents  In  the' 
performance  of  their  duties."  The  added 
provision  clarifies  the  rights  of  the 
permittee  and  the  division.  The  Director 
finds  that  lAC  27-40.31(11)  is  not 
inconsistent  with  and  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
773.17  and  is  approving  it 

11.  lAC  27-40.32  Revision:  Renewal; 
and  Transfer.  Assignment,  or  Sale  of 
Permit  Rights 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.32  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  774  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  make 
additional  changes  to  the  incorporated 
Federal  regulations.  These  changes  are: 

(a)  Permit  Revisions 

Iowa  proposes  to  amend  lAC  27- 
40.32(1)  by  deleting  the  paragraph  at  30 
CFR  774.13(b)  that  requires  the 
regulatory  authority  to  establish  (1)  a 
time  period  within  which  an  application 
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for  a  permit  revision  will  be  approved  or 
disapprtrved  and  (2)  guidelines 
establishing  the  scale  or  extent  of 
revisions  for  which  all  permit 
application  information  requirements 
and  procedures  of  30  CFR  part  774 
including  notice,  public  participation, 
and  notice  of  decision  requirements  of 
30  CFR  773.13  (public  participation  in 
permit  processing).  773.19(b)  (1)  and  (3), 
(notification  of  the  decision  to  the 
applicant,  each  person  who  files  a 
comment  or  obfection  to  the  application, 
each  party  to  an  informal  conference, 
and  the  local  OSM  office),  and  778.21, 
(proof  of  publication)  shall  apply.  In  its 
place.  Iowa  proposes  to  insert: 

(b)  Application  requirements  and 
procedures. 

(1)  The  remilatory  authority  will  approve  or 
disapprove  an  application  for  a  permit 
revision  within  90  days  following  the 
compietioD  of  the  adequacy  review. 

(2)  A  revision  to  a  permit  shall  be  obtained 

(a)  For  changes  in  the  surface  coal  mining 
or  reclamation  operations  described  in  the 
original  apphcation  and  approved  under  the 
original  permit  when  such  changes  constitute 
a  significant  departure  from  the  method  or 
conduct  of  mining  or  reclamation  operations 
contemplated  by  the  original  permit 
Significant  departures  would  include  any 
change  in  permit  area,  mining  method  or 
reclamatinn  procedure,  which  would,  in  the 
opinion  of  the  regulatory  authority, 
significantly  change  the  effect  the  mining 
operations  would  have  on  either  those 
pcrsAt*  impacted  by  the  permitted  operation  . 
or  on  the  en\'iranment: 

(b)  When  a  permit  is  reviewed  at  midterm, 
the  division  may.  by  order,  reqube 
reasonable  revision  or  modification  of  the 
permit  pravisions  to  ensure  compliance  with 
the  Act  and  these  rules.  Any  order  of  the 
division  requiring  revision  or  modification  of 
permits  shall  be  based  upon  written  findings 
and  shall  be  subiect  to  the  provisions  for 
administrative  and  judicial  review  of  part  9 
of  this  chapter,  or 

(c)  In  order  to  continue  operation  after  the 
cancellation  or  material  reduction  of  the 
liability  insurance  policy,  capability  of  self- 
insurance,  performance  bond,  or  other 
equivalent  guarantee  upon  which  the  original 
permit  was  issued;  or 

(d)  As  otherwise  required  under  the  Act  or 
these  rules. 

Iowa's  proposed  rule  docs  not 
adequately  insure  that  the  notice,  public 
participation,  and  notice  of  decision 
requirements  of  30  CFR  773.13,  773.19(b), 
and  778.21  apply  at  a  minimum  to  all 
significant  permit  revisions.  Specifically, 
the  Federal  program  requires,  at  30  CFR 
773.13.  that  an  applicant  for  a  permit 
significant  revision  of  a  permit,  or 
renewal  of  a  permit  shall  place  an 
advertisement  in  a  local  newspaper  of 
general  circulation  in  the  locality  of  the 
proposed  surface  mining  and 
reclamation  operation  at  least  once  a 
week  for  four  consecutive  weeks.  The 


advertisement  must  contain  the  name 
and  business  address  of  the  applicant  a 
precise  map  or  description  of  the 
proposed  permit  area,  and  the  name  and 
address  of  the  regulatory  authority.  Part 
9  of  the  Iowa  program  only  requires  that 
notice  to  the  public  be  published  in  a 
local  newspaper  14  days  prior  to  the 
hearing.  Included  in  the  notice  are  the 
purpose  of  the  hearing  and  the  place, 
date,  and  time  of  the  hearing.  The 
Federal  program  requires,  at  30  CFR 
773.19(b),  that  written  notification  be 
given  to  the  applicant  each  person  who 
files  comments  or  objections  to  the 
permit  application,  each  party  to  an 
informal  conference,  and  the  local 
governmental  officials.  The  Iowa 
program  does  not  currently  contain,  nor 
does  Iowa  propose,  a  counterpart 
provision.  The  Federal  program  requires, 
at  30  CFR  778.21,  that  a  copy  of  the 
newspaper  advertisement  for  the 
application  for  a  permit,  significant 
revision  of  a  permit  or  renewal  of  a 
permit  be  made  part  of  the  application. 
The  Iowa  program  does  not  currently 
contain,  nor  does  Iowa  propose,  a 
counterpart  provisioa  In  addition,  these 
Federal  regulations  apply  to  all 
revisions,  not  just  those  required  in 
response  to  a  midterm  review.  Iowa  also 
does  not  at  (b)(2)(b),  restate  that  the 
division  may.  at  any  time,  as  well  as  at 
midterm  review,  require  reasonable    " 
revisions  or  modifications.  The  proposed 
Iowa  rules  do  not  address  changes  to 
the  permit  that  would  not  be  significant 
departures  from  the  method  or  conduct 
of  mining  or  reclamation  operations.  The 
Director  interprets  this  to  mean  that  all 
changes  to  the  permit  would  be 
considered  permit  revisions.  The 
Director  finds  that  L\C  27-40.32(1)  is  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  774.13(b)  and  is  approving  it. 
However,  Iowa  is  required  to  further 
amend  its  rule  by  (1)  requiring  that  the 
Federal  regulations  at  30  CFR  773.13. 
773.19(b),  and  778.21  apply,  at  a 
minimum,  to  all  significant  permit 
revisions,  and  (2)  restating  at 
774.13(b)(2)(b)  that:  the  division  may,  at 
any  time,  as  well  as  at  midterm  review, 
require  reasonable  revisions  or 
modifications. 

(b)  Requests  to  Change  Permit  Boundary 

Iowa  proposws  to  amend  its  rule  at 
lAC  27-40.32(3)  by  removing  from 
incorporation  by  reference  the  Federal 
regulation  at  30  CFR  774.13(d)  that 
requires  that  any  extensions  to  the  area 
covered  by  the  permit,  except  incidental 
boundary  revisions,  shall  be  made  by 
application  for  a  new  permit  Iowa 
proposes  to  insert  similar  language: 
however  Iowa  defines  incidental 
boundary  revisions  as  not  to  exceed  20 


acres,  cumulative.  Specifically,  Iowa 
proposes  "A  total  of  20  acres  of 
incidental  boundary  changes  will  be 
allowed  over  the  life  of  a  permit  with 
individual  increments  being  subject  to 
approval  by  the  divisioa  Any  change 
that  exceeds  the  20-acre  maximum  must 
be  treated  as  a  new  permit  application." 
The  Federal  regulation  at  30  CFH 
774.13(d)  does  not  specify  what 
cumulative  size  area  is  regarded  as  an 
incidental  boundary  revision.  30  CFR 
774.13(b)(2)  and  section  511(a)(1)  of 
SMCRA  requires  the  regulatory 
authority  to  establi^  guidelines  for 
determining  the  scale  or  extent  of  a 
revision  request  for  which  all  permit 
application  information  requirements 
and  procedures  shall  apply.  Iowa  chose 
to  establish  20  acres  as  the  maximum 
allowable  cumulative  incidental 
boimdary  change.  The  Director  finds 
that  lAC  27-40.32(3)  is  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
774.13(d)  and  is  approving  it 

12  I  A  C  27-40.33    General  Content 
Requirements  for  Permit  Applications 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40J3  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  777,  excluding  30  CFR  777.17, 
as  they  existed  on  July  1, 1987.  The 
Federal  regulation  at  30  CFR  777.17 
requires  the  State  to  determine  a  fee  for 
the  actual  or  anticipated  cost  of 
reviewing,  administering,  and  enforcing 
the  permit.  Iowa  proposes  to  replace  30 
CFR  777.17  with: 

An  application  for  a  surface  coal  mining 
and  reclamation  permit  shall  be  submitted  to 
the  division  and  accompanied  by  the 
appropriate  fee.  All  checks  shall  be  made 
payable  to  the  treasurer  of  the  State  of  Iowa. 

(1)  New  permits  require  a  fee  of  $15  per 
acre  to  be  permitted  with  a  minimum  fee  of 

sioa 

(2)  Permit  revisions  within  present  permit 
boundaries  require  a  fee  of  S2  per  acre  for  the 
total  permit  area  with  a  minimum  of  $10. 
Permit  revisions  nvhich  include  additional 
area  require  the  revision  fee  plus  $5  per  acre 
for  the  additional  area,  with  a  minimum  of 
$40. 

(3)  Permit  renewals  require  a  fee  of  $100. 

(4)  Transfer,  assignment,  or  sale  by  the 
permit  holder  requires  a  fee  of  $S0. 

The  Federal  regulation  allows 
discretion  lo  a  State  with  regard  to  what 
fees  are  charged.  Iowa's  proposed  rule 
establishes  a  rate  schedule  for  the  fees 
requirement  at  30  CFR  777.17;  therefore, 
the  Director  finds  that  L^C  27-40.33(3)  is 
not  inconsistent  with  and  no  less 
effective  than  the  Federal  regulation  and 
is  approving  it. 
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13.  lAC  27-40.34    Permit  Application— 
Minimum  Requirements  for  Legal, 
Financial,  Compliance,  and  Related 
Information 

Iowa  proposes  to  amend  its  rule  at 
lAC  27^*0.34(1)  by  incorporating  by 
reference  the  Federal  regulation  at  30 
CFR  part  778  as  it  existed  on  July  1. 
1987.  Iowa  also  proposes  to  amend  lAC 
27-40.34(1)  by  adding  the  following 
requirements  not  contained  in  the 
Federal  regulations: 

778.23    Identification  of  other  licenses  and 
permits. 

Each  application  shall  contain  a  list  of  all 
other  licenses  and  permits  needed  by  the 
applicant  to  conduct  the  proposed  surface 
mining  activities.  This  Ust  shall  identify  each 
license  and  permit  by: 

1.  Type  of  permit  or  license; 

2.  Name  and  address  of  issuing  authority: 

3.  Identification  numbers  of  applications 
for  those  permits  or  hcenses  or.  if  issued,  the 
identification  numbers  of  the  permits  or 
licenses; 

4.  If  a  decision  has  been  made,  the  date  of 
approval  or  disapproval  by  each  issuing 
authority:  and 

5.  Date  of  expiration  of  permits. 

Iowa  is  placing  an  additional 
informational  requirement  on  the 
applicant  by  requiring  the  identification 
of  all  other  licenses  and  permits  needed 
to  conduct  surface  mining  activities.  The 
Director  finds  that  lAC  27^10.34(1)  will 
aid  in  Iowa's  administrative  application 
and  is  not  inconsistent  with  and  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  part  778  and  is  approving  the 
proposed  changes. 

14.  lAC  27-40.35    Surface  Mining 
Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.35  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  779  as  they  existed  on  July  1, 
1987.  Iowa  also  proposes  to  make 
additional  changes  to  the  incorporated 
Federal  regulations.  These  changes  are: 

(a)  Cross  Sections.  Maps,  and  Plans 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.35(5)  by  adding  to  30  CFR 
779.25(a)(1)  the  words  "and  a  survey 
coordinate  net."  The  Federal  regulation 
at  30  CFR  779.25(a)(1)  requires 
elevations  and  locations  of  test  borings 
and  core  samplings.  Iowa's  additional 
requirement  for  a  survey  coordinate  net 
places  a  more  specific  requirement  on 
the  environmental  resources  contents  of 
applications  for  surface  mining 
activities.  The  Director  finds  that  lAC 
27-40.35(5)  is  not  inconsistent  with  and 
no  less  effective  than  the  Federal 


regulation  at  30  CFR  779.25(a)(1)  and  is 
approving  it. 

(b)  Cross  Sections.  Maps,  and  Plans 

Iowa  proposes  to  amend  its  rules  at 
lAC  27^10.35(6)  by  adding  to  30  CFR 
779.25  a  paragraph  (c)  that  provides 
requirements  not  found  in  the  Federal 
regulations.  The  proposed  paragraph  (c) 
reads  as  follows: 

Drill  logs  must  contain  the  following: 

(1)  Must  have  survey  coordinates  (northing 
and  easting)  relating  them  to  the  map  grid  in 
the  permit  application. 

(2)  Must  show  surface  elevation. 

(3)  Must  be  detailed  enough  to  show  all 
changes  in  material  encountered  in  both 
consolidated  and  unconsolidated  overburden. 

This  places  a  more  specific 
requirement  on  the  environmental 
resources  contents  of  applications  for 
surface  mining  activities.  The  Director 
finds  that  lAC  27-40.35(6)  is  not 
inconsistent  with  and  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
779.25  and  is  approving  it. 

(c)  Cross  Sections.  Maps,  and  Plans 

Iowa  proposes  to  amend  its  rules  at 
LAC  27-40.35(8),  LAC  27-^.36(3),  lAC 
27-40.37(3).  lAC  27-40.37(6),  and  lAC  27- 
40.38(8)  by  deleting  from  the 
incorporated  Federal  regulation  at  30 
CFR  779.25(b),  30  CFR  783.24.  30  CFR 
783.25(b),  and  30  CFR  784.16(a)(i)  and 
(3)(i)  the  words  "or  in  any  State  which 
authorizes  land  surveyors  to  prepare 
and  certify  such  cross  sections,  maps, 
and  plans,  a  qualified  registered, 
professional,  land  surveyor."  Also,  the 
comma  between  "professional  engineer" 
will  be  replaced  with  the  word  "or."  The 
proposed  change  by  Iowa  allows  only 
professional  engineers  or  professional 
geologists  to  prepare  and  certify  cross 
sections,  maps,  and  plans.  The  option  to 
allow  land  surveyors  to  conduct  certain 
mapping  and  design  tasks  is 
discretionary  to  the  State  regulatory 
authorities.  Their  option  not  to  allow 
land  surveyors  to  perform  such  duties 
does  not  render  their  program  to  be  any 
less  effective  than  the  Federal  program 
requirements.  Therefore,  the  Director 
finds  that  lAC  27-40.35(8),  lAC  27- 
40.36(3),  lAC  27-40.37(3).  LAC  27- 
40.37(6).  and  lAC  27-40.38(8)  are  no  less 
effective  than  the  Federal  regulation 
requirements  at  30  CFR  779.25(b),  30 
CFR  780.25(a)(l)(i).  30  CFR  783.24.  30 
CFR  783.25(b).  and  30  CFR  784.16(a)(i) 
and  (3)(i)  and  is  app.-oving  them. 

15.  lA  C  27-40. 36    Surface  Mining 
Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.36  by  incorporating  by 


reference  the  Federal  regulations  at  30 
CFR  part  780  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  incorporate 
by  reference  the  Federal  regulations  at 
30  CFR  780.21(f)  and  784.14(e).  regarding 
PHC  determinations,  as  they  existed  on 
July  1. 1990.  30  CFR  780.21(f)  and 
784.14(e)  were  challenged  on  the 
grounds  that  they  were  wrongly  limited 
to  activities  occurring  during  the  "life  of 
the  permit"  as  opposed  to  the  "life  of  the 
mine."  Rather  than  ruling  on  the 
substance  of  this  argument,  the  U.S. 
District  Court  for  the  District  of 
Columbia  instead  remanded  the  rules  on 
procedural  grounds  (In  re:  Permanent 
Surface  Mining  Regulation  Litigation 
(PSMRL).  620  F.  Supp.  1519  (D.D.C. 
1985]).  As  a  result  of  the  court  decision, 
OSM  suspended  the  PHC  regulations  (51 
FR  41952  at  41957,  November  20, 1986). 
OSM  reexamined  the  Federal 
regulations  and  on  September  19, 1988. 
promulgated  Federal  regulations  at  30 
CFR  780.21(f)  and  784.14(e)  identical  to 
those  that  had  been  previously 
suspended  (53  FR  36394  at  36400). 

However,  in  the  preamble  to  the  new 
Federal  regulations.  OSM  clarified  how 
its  interpretation  to  limit  the  PHC 
determination  to  the  permit  and 
adjacent  areas  ("life  of  the  permit")  was 
appropriate.  OSM  interprets  the  PHC 
determination  to  apply  to  all  activities 
authorized  under  the  permit  for  the 
permit  and  adjacent  areas.  The  PHC 
determination  need  not  consider  those 
activities  that  may  occur  during  the  life 
of  the  mine  that  would  be  authorized 
under  future  permitting  activities.  A  new 
PHC  determination  would  be  required 
for  any  additional  surface  mining 
activity  that  could  impact  the  hydrologic 
regime  authorized  during  the  initial 
permit  term  or  in  future  permitting 
actions.  A  renewal  of  the  initial  permit 
with  no  changes  would  not  necessitate  a 
new  PHC  determination.  Therefore, 
OSM  considers  the  PHC  determination 
to  be  "spatial"  rather  than  "temporal"  in 
nature  (53  FR  36394  at  36396-36399. 
September  19, 1988).  A  "temporal'  PHC 
determination  would  apply  to  all  known 
mining  activities  associated  with  the 
initial  permit  area  and  those  which  may 
occur  during  the  life  of  the  mine 
(emphasis  added). 

Iowa's  rules  at  lAC  27-40.36  and  27- 
4038 are  identical  to  the  Federal 
regulations  at  30  CFR  780.21(f)  and 
784.14(e).  However.  Iowa  has  not 
submitted  a  policy  statement  specifying 
its  interpretation  of  the  PHC  regulations. 
The  Director  finds  that  lAC  27^0.36  and 
27-40.38  do  not  render  the  Iowa  program 
less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR  780.21(0 
and  784.14(e)  and  is  approving  them. 


I 
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The  Dire«tor  notified  Iowa  in  the 
November  29. 1969.  732  letter 
(Administrative  Record  No.  IA-347)  that 
OSM  had  largely  retained  the  language 
promulgated  on  September  28. 1983,  but 
had  revised  the  preamble  to  clarify  that 
this  language  means  that  the  PHC 
determination  must  address  all 
proposed  mining  activities  associated 
with  the  permit  area  for  which 
authorization  is  sought,  not  just  those 
expected  to  occur  during  the  term  of  the 
permit.  If  Iowa  interprets  its  proposed 
amendment  in  a  similar  fashion,  no 
further  revisions  will  be  necessarj'.  Iowa 
is  required  to  provide  its  interpretation 
as  instructed  in  the  November  29. 1989, 
732  letter. 

16. 1  AC  27-40.38    Underground  Mining 
Permit  Applications  Minimum 
Requirements  for  Reclamation  and 
Operation  Plan 

Iowa  proposes  to  amend  its  rules  at 
I  AC  27-40.38  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  Part  784  as  they  existed  on  July  1, 
1987.  Iowa  also  proposes  to  make 
changes  to  the  incorporated  Federal 
regulations.  These  proposed  changes 
are: 

(a)  Hydrologic  Information 

Iowa  proposes  to  change  its  rule  at 
lAC  27^10.38(1)  by  deleting  from  the 
incorporated  Federal  regulation  at  30 
CFR  784.14(d)  the  words  "information 
may  be  required"  and  inserting  the 
words  "Information  is  required."  This 
change  would  require  that,  even  if 
modeling  techniques,  interpolation,  or 
statistical  techniques  are  used,  actual 
surface-  and  ground-water  information 
must  be  included  for  each  permit 
application.  The  Federal  regulation 
allows  for  the  use  of  modeling 
techniques,  interpolation  or  statistical 
techniques  only.  Iowa's  proposed 
change  would  require  that  applications 
for  underground  mining  permits  meet 
stricter  requirements  for  providiitg 
hydrologic  information.  Federal 
regulations  at  30  CFR  730.11  allow 
States  to  place  more  stringent 
requirements  in  their  programs  than  is 
required  by  the  Federal  program.  The 
Director  therefore  finds  that  lAC  27- 
40.38(1)  is  not  inconsistent  with  and  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  784.14(d)  and  is  approving  it. 

(b)  Iowa  proposes  to  incorporate  at 
lAC  27-40.38(3)  the  Federal  regulations 
at  30  CFR  784.20(g)(2)  without  change.  In 
a  related  court  case.  National  Wildlife 
Federation  v.  Lujan,  733  F.  Supp.  419 
(February  12. 1990).  the  court  remanded 
30  CFR  817.121(c)(2)  to  the  Secretary 
with  instructions  to  revise  it  by  striking 
the  reference  to  State  law.  The  court 


held  that  the  Federal  regulations  may 
not  limit,  by  making  reference  to  State 
law,  the  duty  of  an  underground 
operator  to  correct  materia!  damage  to 
structures  caused  by  subsidence.  The 
court  did  not  address  30  CFR 
784.20(g)(2).  which  uses  language  similar 
to  30  CFR  817.121(c)(2)  in  requiring  that 
each  subsidence  control  plan  include  a 
description  of  the  measures  to  be  taken 
to  mitigate  or  remedy  any  subsidence- 
related  material  damage  to  structures 
and  facilities.  However,  since  the 
language  and  intended  use  of  this 
regulation  are  essentially  identical  to 
that  of  30  CFR  817.121(c)(2).  OSM 
believed  the  phrase  "to  the  extent 
required  under  State  law"  in  this  rule 
was  similarly  invalid.  However,  this 
court  ruling  was  recently  appealed  and 
overturned  in  National  Wildlife 
Federation  v.  Lujan,  Civil  Action  No.  87- 
01814,  CD.D.C.  March  22. 1991).  The 
Court  of  Appeals  ruled  that  the 
subsidence  regulation  is  based  on  a 
permissible  interpretation  of  SMCRA, 
and  that  the  Secretary  adequately 
explained  the  legal  and  pohcy  grounds 
for  modifying  the  initial  1979  regulations 
to  make  operators'  liability  for 
subsidence  damage  to  structures 
conditional  to  State  law.  Therefore,  the 
Director  finds  that  lAC  27-40.38(3)  is  no 
less  stringent  than  sections  102(b)  and 
516(b)(1)  i>f  SMCRA  and  is  approving  it. 

17.  lAC  27-40.39    Requirements  for 
Permits  for  Special  Categories  of  Mining 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.39  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  785  as  they  existed  on  July  1, 
1987.  These  Federal  regulations  are 
affected  by  recent  court  decisions  that 
are  discussed  below. 

(a)  The  Federal  regulation  at  30  CFR 
785.21  dealing  with  coal  preparation 
plants  not  located  within  the  permit  area 
of  a  specified  mine  was  remanded  as  a 
result  of  decisions  of  the  U.S.  District 
Court  for  the  District  of  Columbia  in 
National  Wildlife  Federation  v.  Lujan. 
31  ERC  2034  (August  30, 1990).  The 
District  Court  found  that  the  Federal 
regulation  at  30  CFR  765.21  was  contrary 
to  the  definition  of  "surface  coal  mining 
operatrbns"  at  section  701(28)  of 
SMCRA  that  requires  regulation  of  off- 
site  processing  and  preparation  plants, 
including  dry  handling  facilities  such  as 
crushing,  sizing,  and  screening  plants. 
The  court  remanded  the  regulation  to 
the  Secretary  of  the  Interior  to  clarify 
that  proximity  may  not  be  the  decisive 
factor  in  deciding  to  regulate  an  off-site 
processing  plant. 

Based  upon  (1)  the  court's  finding  that 
the  Federal  regulations  at  30  CFR  785.21 
is  contrary  to  SMCRA.  and  (2)  the 


court's  specific  instruction  to  clarify  30 
CFR  785.21,  the  Director  finds  that 
Iowa's  proposed  rule  at  LAC  27-40.39 
makes  its  program  less  stringent  than 
section  701(28)  of  SMCRA  and  is  not 
approving  it  to  the  extent  that  it 
incorporates  by  reference  the  remanded 
Federal  regulation  at  30  CFR  785.21. 
Iowa  is  required  to  amend  its  program 
by  complying  with  the  court's 
instructions  to  clarify  that  proximity 
may  not  be  the  decisive  factor  in 
deciding  to  regulate  an  off-site 
processing  plant. 

(b)  Iowa  proposes  at  lAC  20-40.39(4) 
to  delete  paragraphs  (d)  and  (e)  finm  30 
CFR  785.21.  which  establish 
jurisdictional  cutoff  dates,  and  insert  a 
new  paragraph  (d)  which  states  "Coal 
preparation  plants  were  required  to 
obtain  permanent  program  permits 
under  the  Iowa  Regulatory  Program 
after  April  10. 1981.  as  approved  by  the 
U.S.  Office  of  Surface  Mining."  This 
modification  to  Iowa's  incorporation  by 
reference  of  30  CFR  785.21  is  in  response 
to  the  U.S.  District  Court  for  the  District 
of  Columbia  remand  of  30  CFR  827.13 
that  estabhshed  July  6. 1964.  as  the 
cutoff  date  for  regulatioa  Although  the 
court  did  not  address  30  CFR  785.21  (d) 
and  (e).  which  contain  provisions 
related  to  the  jurisdictional  cutoff  dates 
of  30  CFR  827.12  and  827.13.  OSM 
believed  that  a  jurisdictional  cutoff  date 
other  than  the  effective  date  of  SMCRA 
was  similarly  invalid.  However,  this 
court  ruling  was  recently  appealed  and 
overturned  in  National  Wildlife 
Federation  v.  Lujan,  Civil  Action  No.  87- 
01814.  (D.D.C.  March  22, 1991).  The 
Court  of  Appeals  ruled  that  the 
Secretary  had  "reasonably  concluded 
that  regiJating  off-site  physical 
processing  plants  that  ceased  operations 
before  July  6. 1984.  would  not  further 
pubUc  policy  in  light  of  the  nature  both 
of  the  Surface  Mining  Act  and  its 
application  prior  to  the  District  Court 
decision."  The  Cotirt  of  Appeals  also 
found  that  the  Secretary  based  the 
subsidence  control  regulations  on  a 
reasonable  interpretation  of  the  statute 
and  that  the  Secretary  exercised 
reasonable  discretion  in  regulating  off- 
site  physical  processing  facilities  kom 
the  date  of  the  district  court  decision, 
instead  of  the  effective  date  of  the  Act. 
Because  Iowa  proposes  the  effective 
date  of  the  Iowa  permanent  regulatory 
program  as  the  date  from  which  point 
off-site  physical  processing  facilities 
would  be  regulated,  it  is  not  inconsistent 
with  the  court  decision.  Iowa  may,  in 
future  rulemaking,  replace  its  April  10. 
1981,  date  with  the  Federal  cut-off  date 
of  July  6, 1964.  In  addition,  as  proposed 
this  rule  appears  to  be  a  nonsubstantive 
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informal  note  to  OSM  rather  than  a  rule 
requiring  observance,  it  is  advised  that 
the  word  "were"  be  changed  to  "are." 
The  Director  finds  that  lAC  27-40.39(4) 
is  no  less  effective  than  the  Federal 
regulation  and  is  approving  it. 

18. 1  AC  27-40.51    Bond  and  Insurance 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations  Under 
Regulatory  Programs 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.51  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  800  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  make 
changes  to  the  incorporated  Federal 
regulations.  These  proposed  changes 
are: 

(a)  Requirement  to  File  a  Bond 

Iowa  proposes  to  incorporate  by 
reference  the  Federal  regulation  at  30 
CFR  800.11  as  well  as  the  editorial  note 
located  at  the  end  of  30  CFR  800.11.  This 
editorial  note  states  that  30  CFR    i 
aoo.n(b)  is  suspended  "insofar  as|it 
allows  the  bond  to  be  posted  for  less 
than  the  entire  area  within  the  permit 
area  upon  which  surface  coal  mining 
and  reclamation  operations  will  be 
conducted  during  the  initial  permit 
term."  This  suspension  was  a  result  of  a 
previous  district  court  decision  in  In  re: 
Permanent  Surface  Mining  Reclamation 
Litigation.  21  ERC  1724. 15  ELR  20481 
(D.D.C.  1984).  This  court  decision  was 
subsequently  appealed.  In  National 
Wildlife  Federation,  et.  ai  v.  Model,  et. 
al..  839  F.2d  694  (D.D.C.  1988).  the  court 
of  appeals  found  that  the  Secretary 
"reasonably  construed  section  509(c)  of 
the  Act.  and  responsibly  determined 
that  the  incremental  and  phased 
bonding  programs  he  authorized  fulfilled 
the  statutory  objective  *  *  *  ." 
Therefore.  30  CFR  800.11(b)  was  upheld 
and  the  district  court's  judgment  was 
reversed.  OSM  reinstated  this  regulation 
on  June  9. 1988  (53  FR  21764). 

The  option  to  allow  for  incremental 
bonding  is  discretionary  to  the  State 
regulatory  authorities.  Their  option  not 
to  allow  for  incremental  bonding  does 
not  render  their  program  to  be  any  less 
effective  than  the  Federal  program. 
Therefore,  the  Director  finds  that  lAC 
27-40.51  is  not  inconsistent  with  and  no 
•ess  effective  than  the  Federal  regulation 
and  is  approving  it. 

(b^  Requirement  to  Release  Performance 
Bonds 

Iowa  proposes  to  change  lAC  27- 
40  51(1]  by  adding  to  the  incorporated 
Federal  regulation  at  30  CFR  800.40(c)  a 
paragraph.  (4).  that  reads: 

(4)  The  maximum  liability  under 
j/erformance  bonds  applicable  to  a  permit 


which  may  be  released  at  any  time  prior  to 
the  release  of  all  acreage  from  the  permit 
ar«a  shall  be  calculated  by  multiplying  the 
ratio  between  the  acreage  on  which  a 
reclamation  phase  has  been  completed  and 
the  total  acreage  in  the  permit  area,  times  the 
total  liability  under  performance  bonds 
applicable  to  a  permit,  times  0.6  if  the 
reclamation  phase  I  has  been  completed,  or 
0.25  if  reclamation  phase  II  has  been 
completed. 

Acreage  may  be  released  from  the  permit 
area  only  after  reclamation  phase  III  has 
been  completed.  The  maximum  performance 
bond  liability  applicable  to  a  permit  which 
may  be  released  at  any  time  prior  to  the 
completion  of  reclamation  phase  III  on  the 
entire  permit  area  shall  be  calculated  by 
multiplying  the  ratio  between  the  acreage  on 
which  reclamation  phase  III  has  been 
completed  and  the  total  acreage  in  the  permit 
area,  times  the  total  liability  under 
performance  bonds  applicable  to  a  permit, 
times  0.15. 

Iowa's  incorporation  of  30  CFR 
800.40(c)(2)  insures  that  sufficient  bond 
will  be  retained  for  a  third  party  to 
complete  the  projected  remaining 
reclamation.  The  effect  of  adding 
paragraph  (4)  is  to  provide  a  cap  on  the 
amount  of  bond  available  for  release  at 
the  comptetion  of  Phase  II  and  III. 

The  Federal  regulation  at  30  CFR 
800.40(c)  states  that  the  regulatory 
authority  may  release  all  or  part  of  the 
bond  if  satisfied  that  all  the  reclamation 
or  a  phase  of  reclamation  has  been 
accomphshed  in  accordance  with  the 
schedules  for  reclamation  of  Phases  I.  II. 
and  III.  The  Federal  regulation  goes  on 
to  establish  what  reclamation  needs  to 
be  completed  before  each  phase  is 
considered  completed.  The  Federal 
regulation  at  30  CFR  800.40(c)(1)  states 
that  60  percent  of  the  bond  for  the 
applicable  area  may  be  released  at  the 
completion  of  Phase  1.  However,  no 
formulas  are  provided  at  30  CFR 
800.40(c)  (2)  or  (3)  for  determining  how 
much  bond  may  be  released  at  the 
completion  of  Phases  II  and  III.  The 
Federal  regulations  once  included 
formulas  for  determining  Phase  II  and  III 
bond  release  (44  FR  15385,  March  13. 
1979)  however  these  formulas  were 
removed  (48  FR  32352.  July  19. 1983) 
because  the  intent  of  section  519(c)(2)  of 
SMCRA  is  to  retain  that  amount  of  bond 
which  would  be  sufficient  for  a  third 
party  to  complete  the  projected 
remaining  reclamation. 

Iowa's  rule  at  lAC  27-40.51(1)  is  more 
stringent  than  the  Federal  regulation 
because  it  provides  a  cap  on  the  amount 
of  bond  available  for  release  at  the 
completion  of  Phase  II  and  HI.  That  is.  if. 
upon  completion  of  Phase  II.  the  third 
party  reclamation  costs  indicate  that  a 
dollar  amount  more  than  the  ratio 
between  the  acreage  on  which  a 
reclamation  phase  has  been  completed 


and  the  total  acreage  in  the  permit  area, 
times  the  total  liability  under 
performance  bonds  applicable  to  a 
permit,  times  .25  can  be  released.  Iowa 
is  allowed  to  release  only  the  amount  as 
calculated  by  using  the  Phase  II  formula. 
If  the  third  party  reclamation  cost 
estimate  indicates  that  more  money  than 
the  Phase  II  calculation  provides  is 
needed  to  complete  the  projected 
reclamation  than  what  would  remain 
after  the  amount  determined  by  the 
Phase  II  calculation  was  released,  then 
the  State  must  retain  enough  bond  to 
cover  third  party  reclamation  costs  and 
release  only  the  appropriate  percentage 
of  the  bond  (which  would  be  some 
percentage  less  than  that  determined  by 
using  the  Phase  II  formula).  This  same 
line  of  reasoning  applies  to  Phase  III 
bond  release  as  well.  Federal 
regulations  at  30  CFR  730.11  allow  states 
to  place  more  stringent  requireinents  in 
their  programs  than  is  required  by  the 
Federal  program.  The  Director, 
therefore,  finds  that  lAC  27^M).51(1)  is 
not  inconsistent  with  and  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  800.40(c)  and  is  approving  it. 

(c)  Bond  and  Insurance  Requirements 
for  Surface  Coal  Mining  and 
Reclamation  Operations  Under 
Regulatory  Programs 

Iowa  proposes,  at  lAC  27-40.51(5),  to 
delete  from  30  CFR  800.40(c)(2)  the 
words  "performed  pursuant  to  section 
507(b)(16)  of  the  Act  and  part  823  of  this 
chapter"  and  insert  the  words 
"information  included  in  the  permit 
application  and  obtained  from  the 
official  soil  survey  for  the  county  in 
which  the  permit  is  located."  The 
comparable  Federal  regulations  at  30 
CFR  800.40(c)(2)  require,  in  part,  that 
"No  part  of  the  bond  or  deposit  shall  be 
released  under  this  paragraph  so  long  as 
the  lands  to  which  the  release  would  be 
applicable  *  *  *  until  soil  productivity 
for  prime  farmland  has  returned  to  the 
equivalent  levels  of  yield  as  nonmined 
Jand  of  the  same  soil  type  iii  the 
surrounding  area  under  eqi/TVaient 
management  practices  as  determined 
from  the  soil  survey  performed  pursuant 
to  section  507(b)(16)  of  the  Act  and  part 
823  of  this  chapter."  Section  507(b)(16) 
of  the  Act  contains  the  requirement  to 
conduct  a  soil  survey  to  confirm  the 
exact  location  of  prime  farmland.  30 
CFR  part  823  contains  the  special 
permanent  program  performance 
standards  for  operations  on  prime 
farmland. 

In  the  preamble  to  the  final  rule  30 
CFR  800.40(c)(2)  (48  FR  32953,  July  19. 
1983).  a  commentor  was  concerned  that 
it  was  OSM's  intention  to  limit  proof  of 
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productivity  to  information  contained  in 
soil  surveys.  They  felt  that  30  CFR 
800.40(c)(2)  was  too  ambiguous  and 
allowed  the  reader  to  believe  that  soil 
productivity  can  only  be  determined 
through  a  soil  survey.  As  a  result,  the 
final  rule  was  revised  to  add  "and  30 
CFR  part  823."  This  reference  was 
specifically  added  to  include,  in  this 
rule,  the  requirements  for  determining 
productivity  levels  on  prime  farmlands. 
The  Director  finds  that,  although  Iowa 
has  provided  a  substitute  for  the  soil 
survey  requirement  of  section  507(b)(16) 
of  the  Act.  it  has  incorrectly  eliminated 
the  performance  standards  for 
restoration  of  soil  productivity  as  per 
the  requirements  of  30  CFR  part  823.  The 
Director,  therefore,  finds  that  lAC  27- 
40.51(5)  is  less  effective  than  the  Federal 
regulation  at  30  CFR  800.40(c)(2)  and  is 
not  approving  it  to  the  extent  that  it 
eliminates  the  performance  standards  of 
30  CFR  part  823.  Iowa  is  required  to 
amend  its  regulation  at  lAC  27-40.51(5) 
by  incorporating  the  phrase  "and  part 
823  of  this  chapter"  in  its  rule. 

19. 1  AC  27-40.61    Permanent  Program 
Performance  Standards — General 
Provisions 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.61  by  incorporating  by 
•      reference  the  Federal  regulations  at  30 
CFR  part  810  as  they  existed  on  July  1, 
1987.  The  language  at  30  CFR  810.4(b) 
and  (c)  require  that  "performance 
standards  and  design  requirements 
which  are  at  least  as  stringent  as  the 
standards  in  this  subchapter"  be 
implemented  and  complied  with.  The 

rtfse  of  the  phrase  "at  least  as  stringent 
as"  would  allow  use  of  performance 
standards  and  design  requirements 
other  than  those  in  the  approved 
program.  This  is  inconsistent  with 
section  503  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17,  that  require 
that  States  adhere  to  their  approved 
programs.  Therefore,  the  Director  finds 
that  lAC  27-40.61  is  less  stringent  than 
SMCRA  and  less  effective  than  the 
Federal  regulations  and  is  not  approving 
it  to  the  extent  that  it  incorporates  the 
phrase  "at  least  as  stringent  as."  Iowa  is 
required  to  amend  its  rule  to  require  that 
the  performance  standards  and  design 
requirements  of  its  approved  program  be 
followed.  It  is  also  suggested  that  Iowa 
(1)  replace  the  generic  phrases  "every 
State  program"  and  "applicable 
regulatory  program"  with  phrases 
'  specific  to  the  Iowa  program  and  (2) 
delete  the  reference  to  "parts  818 
through  828"  at  30  CFR  810.11  in  both 
instances  where  it  appears  and  replace 
it  with  "parts  819.  823,  827  and  828." 
There  is  no  part  818  and  Iowa  properly 
has  chosen  not  to  i  icorporate  parts  820, 


822,  824.  and  625  that  place  special 
permanent  program  performance 
standards  for  anthracite  mines  in 
Pennsylvania,  operations  in  alluvial 
valley  floors,  mountaintop  removal,  and 
bituminous  coal  mines  in  Wyoming. 

20.  lAC 27-40.63    Permanent  Program 
Performance  Standards — Surface 
Mining  Activities 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.63  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  816  as  they  existed  on  July  1, 
1987.  The  following  discussion  concerns 
changes  to  the  incorporated  Federal 
regulations  initiated  by  Iowa  and 
subsequent  court  cases  that  affect  the 
incorporated  regulations. 

(a)  Impoundments 

Iowa  incorporates  by  reference  the' 
Federal  regulations  at  30  CFR  816.49  and 
30  CFR  817.49  as  well  as  the  editorial 
notes  located  at  the  end  of  30  CFR  816.49 
and  30  CFR  817.49.  These  editorial  notes 
state  that  30  CFR  816.49(a)(9)  and  30 
CFR  817.49(a)(9)  are  suspended  insofar 
as  they  permit  the  retention  of  highwalls 
in  permanent  impoimdments.  These 
suspensions  were  a  result  of  a  previous 
district  court  decision  in  In  re: 
Permanent  Surface  Mining  Reclamation 
Litigation,  620  F.  Supp.  1519  (D.D.C. 
1985).  This  court  decision  was 
subsequently  appealed.  In  National 
Wildlife  Federation,  et  al.  v.  Model,  et. 
al.,  839  F.  2d  694  (D.D.C.  1988),  the  court 
of  appeals  found  "The  Act  *  *  *  on  its 
face,  does  not  support  the  district  court's 
interpretation.  Unlike  the  other  two 
AOC  variances,  the  water  impoundment 
grading  requirements  do  not  include  a 
highwall  elimination  requirement. 
Instead,  an  operator  wishing  to  createt 
permanent  water  impoundment  must 
show,  among  other  things,  that  'final 
grading  will  provide  safety  and  access 
for  proposed  water  users.'  SMCRA 
515(b)(8)(E)."  Therefore.  30  CFR 
816.49(a)(9)  and  30  CFR  817.49(a)(9) 
were  upheld  and  the  district  court's 
judgment  was  reversed.  OSM  has  since 
reinstated  these  regulations  (53  FR 
21764,  June  9, 1988). 

Iowa's  proposed  rules  at  lAC  27-40.63 
and  lAC  27-40.64  therefore  places  more 
stringent  requirements  than  the  Federal 
regulation  at  30  CFR  816.49  and  30  CFR 
817.49  because  at  the  time  of  Federal 
regulation  incorporation,  the  Federal 
regulations  did  not  allow  the  retention 
of  underwater  highwalls  in  permanent 
impoundments.  Therefore,  the  Director 
finds  that  L\C  27-40.63  and  LAC  27-40.64 
are  not  inconsistent  with  and  no  less 
effective  than  the  Federal  regulations 
and  is  approving  them. 


(b)  Coal  Mine  Waste:  General 
Requirements 

Iowa  incorporates  by  reference  the 
Federal  regulation  at  30  CFR  816.81  and 
30  CFR  617.81  as  well  as  the  editorial 
notes  located  at  the  end  of  30  CFR  816.81 
and  30  CFR  817.81.  These  editorial  notes 
state  that  30  CFR  816.81(c)(2)  and  30 
CFR  617.81(c)(2)  are  suspended  insofar 
as  they  allow  coal  waste  refuse  piles  to 
be  "constructed  or  modified  with 
compaction  which  does  not  attain  90 
percent  of  the  maximum  dry  density 
determined  in  accordance  with  the 
standard  Proctor  method."  These 
suspensions  were  a  result  of  a  previous 
district  court  decision  in  In  re: 
Permanent  Surface  Mining  Reclamation 
Litigation,  620  F.  Supp.  1519  (D.D.C.        | 
1985).  This  court  decision  was 
subsequently  appealed.  In  National 
Wildlife  Federation,  et  al.  v.  Model,  et.  j 
al.,  839  F.2d  694  (D.D.C.  1988).  the  cotirt 
of  appeals  stated  that  "*  *  •  the  district 
judge  incorrectly  read  section  515(f)  (of 
the  Act)  to  mandate  design  standards 
for  the  mine  waste  at  issue,  i.e.,  non- 
impoimding  coal  mine  waste  refuse 
piles.  We  find  that  the  Secretary  did  not 
contravene  section  515(f].  and  that  he 
adequately  explained  his  departures 
from  the  earlier  regulations."  Therefore. 
30  CFR  816.81(c)(2)  and  30  CFR 
817.81(c)(2)  were  upheld  and  the  district 
court's  judgment  was  reversed.  OSM 
has  since  reinstated  these  regulations 
(53  FR  21764.  June  9, 1988). 

Iowa's  rules  at  lAC  27-40.63  and  lAC 
27-40.64  do  not  provide  any  design 
criteria  for  the  construction  or 
modification  of  coal  waste  disposal 
faplities.  The  Director  finds  that  lAC 

-40.63  and  L\C  27-40.64  are  less 
effective  than  the  Federal  regulations 
and  is  not  approving  them  to  the  extent 
that  they  incorporate  by  reference  the 
editorial  notes  suspending  30  CFR 
8ie.81(c)(2)  and  30  CFR  817.81(c)(2). 
Iowa  is  required  to  amend  its  rules  to 
provide  design  criteria,  specifically, 
stability  requirements;  both  long-term 
and  under  all  conditions  of  construction. 

(c)  Coal  Mine  Waste:  Refuse  Piles 

Iowa  incorporates  by  reference  tne 
Federal  regulation  at  30  CFR  816.83  and 
30  CFR  817.83  as  well  as  the  editorial 
notes  located  at  the  end  of  30  CFR  816.83 
and  30  CFR  817.83.  These  editorialnotes 
state  that  30  CFR  816.83  and  30  CFR 
817.83  are  suspended  insofar  as  they 
"permit  the  construction  of  coal  refuse 
piles  using  lifts  of  greater  than  2  feet 
thickness."  These  suspensions  were  a 
result  of  a  previous  district  court 
decision  in  In  re:  Permanent  Surface 
Mining  Reclamation  Litigation.  620  F. 
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Supp.  1519  (DD.C  1985).  This  court 
decision  was  subsequently  appealed 
and  reversed  in  National  Wildlife 
Federation,  et  al.  v.  Model,  et  oL  839 
F.2d  094  (DD.C.  1988).  For  the  same 
reasonins  given  In  Finding  22b  above, 
the  court  of  appeals  reversed  the  district 
court's  decision.  OSM  has  since 
reinstated  these  regulations  (53  FR 
21764.  June  9. 1988). 

Iowa's  rules  at  lAC  27-40.63  and  lAC 
27-40.64  do  not  provide  any  design 
criteria  for  the  construction  or 
modification  of  coal  waste  disposal 
facilities.  The  Director  finds  that  lAC 
27-40.63  and  lAC  27-40.64  are  less 
effective  than  the  Federal  regulations 
and  is  not  approving  them  to  the  extent 
that  they  incorporate  the  editorial  notes 
that  suspend  30  CFR  816.83  and  30  CFR 
817.83  insofar  as  they  permit  "the 
construction  of  coal  refuse  piles  using 
lifts  of  greater  than  2  feet  thickness." 
Iowa  is  require#u)  amend  its  rules  to 
provide  design  criteria,  specifically,  for 
lift  thickness  and  long-term  stability. 

(d)  Contemporaneous  Reclamation 

Iowa  proposes  to  amend  its  regulation 
at  lAC  27-40.63(2)  by  changing  the 
Federal  regulation  al  30  CFR  816.100  that 
requires  that  all  land  disturbed  by 
surface  mining  activities  be  reclaim^  as 
contemporaneously  as  practicable  with 
mining  operations.  Specifically,  Iowa 
proposes  to  change  the  last  sentence  of 
the  Federal  regulaUon  at  30  CFR  818.100 
which  reads  "The  regulatory  authority 
may  establish  schedules  that  define 
contemporaneous  reclamation"  to 
"Contemporaneous  reclamation  shall 
not  exceed  180  days  following  coal 
removal  and  shall  noykfemote  than  four 
spoil  ridges  behjiid'ine  pit  being  worked, 
the  spoil  from  the  active  pit  being 
considered  the  first  ridge.  The  regulatory 
authority  may  grant  additional  time  for 
rough  backfilling  and  grading  if  the 
permit^  can  demonstrate,  through  a 
detailed  written  analysis  under  30  CFR 
780.18(b)(3).  that  additional  time  is 
necessary.  ■ 

OSM'a  contemporaneous  reclamation 
regulation  at  30  CFR  816.100  (48  FR 
24638.  June  1, 1983)  was  remanded  by 
the  U.S.  District  Court  for  the  District  of 
Colimibia  to  the  extent  that  it  did  not 
specify  both  time  and  distance  factors 
defining  contemporaneous  reclamation 
(In  re:  Permanent  Surface  Mining 
Regulation  Litigation.  21  ERC  1724. 15 
ELR  20481  (DD.C.  1984)).  The  Federal 
regulation  at  30  CFR  816.101(a)  (44  FR 
15321  at  15411.  March  13, 1979).  which 
had  been  in  effect  prior  to  OSM's 
promulgation  of  the  remanded 
regulation  at  30  CFR  816.100.  did  specify 
such  time  and  distance  factors. 


Iowa's  proposed  rule  al  lAC  27- 
40.63(2)  contains  language  substantively 
identical  to  the  March  13. 1979.  Federal 
regulation  at  30  CFR  818.101(a).  Thus, 
lAC  27-40.68(2)  is  consistent  with  the 
Court's  decision  in  that  it  does  specify 
objective  and  reasonable  time  and 
distance  factors  defining 
contemporaneous  reclamation.  The 
Director  is.  therefore,  approving  lAC  27- 
40.63(2). 

(e)  Backfilling  and  Grading:  Thin 
Overburden  and  Thick  Overburden. 

Iowa  proposes  to  incorporate  by 
reference  the  Federal  regulations  at  30 
CFR  816.104(a).  backfilling  and  grading: 
Thin  overburden,  and  30  CFR  816.105(a). 
backfilling  and  grading:  Thick 
overburden.  On  October  1, 1984,  the  U.S. 
District  Court  for  the  District  of 
Columbia  remanded  OSM's  backfilling 
and  grading  regulations  for  thin  and 
thick  overburden  surface  mine  at  30  CFR 
816.104(a)  and  816.105(a)  (48  FR  23356  al 
23369,  May  24. 1933)  because  they  did 
not  provide  objective  formulae  for 
defining  thin  and  thick  overburden  (In 
re:  Permanent  Surface  Mining 
Regulation  Litigation,  21  ERC  1724. 15 
ELR  20481  (DD.C.  1984)).  The  Federal 
regulations  at  30  CFR  816.104(a)  and 
816.105(a)  (44  FR  15312  at  15411.  March 
13, 1979)  that  had  been  in  effect  prior  to 
OSM's  promulgation  of  the  remanded 
regulations  at  30  CFR  816.1M(a)  and 
816.105(a)  did  specify  such  objective 
formulae. 

Although  OSM  never  actually 
suspended  the  remanded  regulations, 
OSM  may  not.  because  of  the  Court's 
remand,  use  the  May  24, 1983,  Federal 
regulation  in  evaluating  the  sufficiency 
of  Iowa's  program.  Accordingly,  OSM 
evaluated  the  proposed  rule  based  upon 
its  consistency  with  the  court's  decision 
and  section  515(b)  (3)  of  SMCRA. 

ThePirector  finds  that  lAC  27-40.63  is 
mconsistent  with  the  court's  decision 
and  less  stringent  than  Section  515(b)  (3) 
of  SMCRA.  The  Director,  therefore,  is 
not  approving  Iowa's  proposed  rule  to 
the  extent  that  it  incorporates  30  CFR 
816.104(a)  and  8ie.l05(a)  by  reference. 
Iowa  is  required  to  amend  its  rule  at 
lAC  27-40.63  by  providing  objective 
formulae  for  defining  thin  and  thick 
overburden. 

(f)  Cessation  of  Operations:  Temporary 

Iowa  proposes  to  amend  its  rule  at 
L\C  27-40.63(4)  by  adding  to  the 
incorporated  Federal  regulation  at  30 
CFR  8ie.l31(b)  a  paragraph  (c)  that 
reads: 

(c)  The  period  of  temporary  cessation  shall 
be  a  period  of  two  year*  after  which 
cessation  will  l)ecoin«  permanent  cessation 
and  subject  to  the  conditions  of  30  CFR 


816.132.  The  applicant  may  request  one  12- 
*  month  extension  of  the  two-year  time  period. 
Approval  of  the  extension  request  shall  be  at 
the  discretion  of  the  division  administrator. 

Iowa's  proposed  rule  establishes  the 
length  of  time  that  a  mine  may 
temporarily  cease  operations  before  it 
must  permanently  cease  operations.  The 
Federal  regulation  does  not  provide  such 
a  timeframe  thus  allowing  the  States  to 
use  their  discretion  to  set  a  reasonable 
limit.  The  Director  finds  that  lAC  27- 
40.63(4)  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR  816.131  and 
is  approving  it. 

21.  lAC  27-40.64    Permanent  Program 
Performance  Standards — Underground 
Mining  Activities. 

Iowa  proposes  to  amend  its  rules  at 
lAC  27-40.64  by  incorporating  by 
reference  the  Federal  reguIation»at  30 
CFR  part  817  as  they  existed  on  July  1. 
1987.  The  following  discussion  concerns 
changes  initiated  by  Iowa  and 
subsequent  court  cases  that  affect  the 
incorporated  regulations. 

(a)  Cessation  of  Operations:  Temporary 

Iowa  proposes  to  amend  its  rule  at 
lAC  27-40.64(1)  by  adding  a  paragraph 
(c)  to  the  Federal  regulation  at  30  CFR 
817.131. 

This  paragraph  reads: 

The  maximum  period  of  temporary 
cessation  shall  be  a  period  of  two  years  after 
which  cessation  will  become  permanent 
cessation  and  subject  to  the  conditions  of  30 
CFR  917.132. 

However.  Iowa  also  proposes  to 
amend  its  rule  at  LAC  27-40.64  (5)  by 
adding,  once  again,  a  paragraph  (c)  to 
the  same  Federal  regulation  at  30  CFR 
817.131.  This  paragraph  is  identical  to 
the  paragraph  (c)  added  at  lAC  27- 
40.64(1)  except  it  allows  the  applicant  to 
request  one  12-month  extension  to  the 
two-year  time  period.  The  surface 
regulation  for  temporary  cessation  at 
lAC  27^40.63(4)  (see  Finding  no.  l4b) 
also  allows  for  one  12-month  extension. 
The  Federal  regulation  does  not  discuss 
timetables  or  extensions.  The  Director 
finds  that,  while  these  two  amendments 
proposed  by  Iowa  do  not  conflict  with 
each  other  and  are  both  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
817.133,  Iowa  may  want  to  choose  one  of 
the  amendments  and  remove  the  other 
one  for  the  sake  of  clarity.  The  Director 
approves  these  amendments. 

(b)  Subsidence  ControL 

Iowa  proposes  to  amend  its  rule  at 
L\C  27-40.64(6)  by  removing  the  phrase 
'To  the  extent  required  under  applicable 
provisions  of  State  law."  from  the 
Federal  regulation  at  30  CFR  817.121(c) 
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(2).  OSM's  subsidence  control  regulation 
at  30  CFR  817.121(c)  (2)  was  remanded 
by  the  District  Court  for  the  District  of 
Columbia  in  National  Wildlife 
Federation  v.  Lu/an,  733  F.  Supp.  419 
(February  12, 1990).  The  court  held  that 
the  Federal  regulations  may  not  limit,  by 
making  reference  to  State  law,  the  duty 
of  an  underground  operator  to  correct 
material  damage  to  structures  caused  by 
subsidence.  Iowa  was  informed  of  this 
court  decision  in  a  732-letter 
(Administrative  Record  No.  IA-353)  sent 
on  June  22. 1990.  However,  this  court 
ruling  was  recently  appealed  and 
overturned  in  National  Wildlife 
Federation  v.  Lujan,  Civil  Action  No.  87- 
01814.  (D.D.C.  March  22. 1991).  The 
Court  of  Appeals  ruled  that  the 
subsidence  regulation  is  based  on  a 
permissible  interpretation  of  SMCRA. 
and  that  the  Secretary  adequately 
explained  the  legal  and  policy  grounds 
for  modifying  the  initial  1979  regulations 
to  make  operators'  liability  for 
subsidence  damage  to  structures 
conditional  to  State  law.  Therefore,  the 
732-letler  sent  to  Iowa  on  June  22. 1990. 
regarding  Ike  State  law  hmitalion  is  no 
longer  applic&ble  and  may  be 
disregarded.  Iowa  may  want  to  consider 
reinstating  the  State  law  limitation  at 
L\C  27-40.64  (6)  in  future  rulemaking. 
Iowa's  proposed  rule,  as  it  stands, 
places  a  more  stringent  requirement  on 
the  operator  to  correct  material  damage 
caused  by  subsidence  because  it  does 
not  limit  the  operator's  obligations  to 
those  required  by  Stale  law.  The  Federal 
regulation,  as  reinstated  by  the  court  of 
appeals  decision,  requires  an  operator  to 
correct  material  damage  only  to  the 
extent  required  by  applicable  Stale 
laws.  Therefore,  the  Director  finds  that 
lAC  27-40.64(6)  is  no  less  stringent  than 
30  CFR  817.121(0}  (2)  and  is  approving  it. 

22.  lAC  27-40.66    Special  Permanent 
Program  Performance  Standards — 
Operations  on  Prime  Farmland 

Iowa  proposes  to  amend  its  rule  at 
lAC  27-40.66  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  Part  823  as  they  existed  on  July  1. 
1987.  The  Federal  regulation  at  30  CFR 
823.11,  deals  with  applicability. 
Specifically,  the  regulation  provides 
three  exemptions  to  the  prime  farmland 
regulations  at  paragraphs  (a),  (b).  and 
(c).  These  exemptions  are  for  (a),  coal 
preparation  plants,  support  facilities, 
and  roads  of  surface  and  underground 
mines  that  are  actively  used  over 
extended  periods  of  time  and  where 
such  uses  affect  a  minimal  amount  of 
land,  (b).  disposal  areas  containing  coal 
mine  waste  resulting  from  underground 
mines  that  is  not  technologically  and 
economically  feasible  to  store  in 


underground  mines  or  on  non-prime 
farmland,  and  (c),  prime  farmland  that 
has  been  excluded  in  accordance  with 
785.17(a).  However,  the  U.S.  District 
Court  for  the  District  of  Columbia 
remanded  paragraph  (a)  this  Federal 
regulation  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation.  21  ERC 
1724. 15  ELR  20481  (D.D.C.  1984). 
because  the  Secretary  did  not  provide 
guidelines  for  what  constituted  an 
extended  period  of  time  or  a  minimal 
amount  of  land.  OSM  suspended 
paragraph  (a)  on  February  21. 1985  (50 
FR  7278).  in  response  to  the  court 
decision.  Because  of  the  suspension,  the 
Director  is  not  approving  Iowa's  rule  at 
lAC  27-40.66  to  the  extent  that  it 
incorporates  the  suspended  Federal 
regulation  at  30  CFR  823.11.  Iowa  is 
required  to  amend  its  rule  to  require  that 
prime  farmland  occupied  by  all  coal 
preparation  plants,  support  facilities, 
and  roads  that  are  a  part  of  the  surface 
mining  activities  must  meet  the 
applicable  prime  farmland  performance 
standards. 

23.  lAC  27-40.67    Permanent  Program 
Performance  Standards — Coal 
Preparation  Plants  not  Located  Within 
the  Permit  Area  of  a  Mine 

Iowa  proposes  to  amend  its  rule  at 
L\C  27-40.67  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  Part  827  as  they  existed  on  July  1, 
1987.  The  following  discussion  describes 
subsequent  court  cases  that  affect  the 
incorporation  by  reference  of  this 
Federal  regulation. 

(a)  Scope 

Iowa  proposes  to  incorporate  by 
reference  the  Federal  regulation  at  30 
CFR  827.1  dealing  with  coal  preparation 
plants  not  located  within  the  permit  area 
of  a  specified  mine.  This  regulation  was 
remanded  as  a  result  of  decisions  of  the 
U.S.  District  Court  for  the  District  of 
Columbia  in  National  Wildlife 
Federation  v.  Lu/an,  31  ERC  2034 
(August  30. 1990).  The  District  Court 
found  that  the  Federal  regulation  at  30 
CFR  827.1  was  contrary  to  the  definition 
of  "surface  coal  mining  operations"  at 
section  701(28)  of  SMCRA  that  requires 
regulation  of  o^-site  processing  and 
preparation  plants,  including  dry 
handling  facilities  such  as  crushing, 
sizing,  and  screening  plants.  The  court 
remanded  the  regulation  to  the 
Secretary  of  the  Interior  to  clarify  that 
proximity  may  not  be  the  decisive  factor 
in  deciding  to  regidate  an  oR-site 
processing  plant  (see  finding  no.  19a). 
The  Director  finds  that  L\C  27-40.67 
makes  Iowa's  program  less  stringent 
than  section  701(28)  of  SMCRA. 
Therefore,  the  Director  is  not  approving 


lAC  27-40.67  to  the  extent  that  it  | 

incorporates  by  reference  the  Federal 
regulation  at  30  CFR  827.1.  Iowa  is 
required  to  amend  its  program  to  clarify 
that  proximity  may  not  be  the  decisive 
factor  in  deciding  to  regulate  an  off-site 
processing  plant.  i 

(b)  Coal  Preparation  Plants:  Interim 
Performance  Standards 

Iowa  proposes  to  incorporate  by 
reference  the  Federal  regulation  at  30 
CFR  827.13  that  provides  the  interim 
performance  standards  applicable  to 
crushing  and  sizing  facilities  previously 
not  regulated  as  processing  plants.  This 
rule  established  July  6, 1984,  as  the 
cutoff  date  for  regulation.  The  U.S. 
District  Court  for  the  District  of  i 

Columbia  remanded  this  Federal  ' 

regulation  in  National  Wildlife 
Federation  v.  Lujan,  733  F.  Supp.  419 
(February  12. 1990)  because  it 
established  July  6. 1984.  the  dale  of  a 
previous  court  decision  on  off-site  coal 
preparation  plants,  as  the  date  that 
persons  operating  off-site  coal 
preparation  plants  would  be  subject  to 
SMCRA's  jurisdiction.  However,  this 
court  ruling  was  recently  appealed  and 
overturned  in  National  Wildlife 
Federation  v.  Lujan,  Civil  Action  No.  87- 
01814,  (D.D.C.  March  22, 1991).  The 
Court  of  Appeals  ruled  that  the  I 

Secretary  had  "reasonably  concluded 
that  regulating  off-site  physical 
processing  plants  that  ceased  operations 
before  July  6. 1984,  would  not  further 
public  policy  in  light  of  the  nature  both 
of  the  Surface  mining  Act  and  its 
application  prior  to  the  District  Court 
decision."  The  Court  oj^ppeals  also 
found  that  the  Secretary  based  the 
subsidence  control  regulations  on  a 
reasonable  interpretation  of  the  statute 
and  that  the  Secretary  exercised  ' 
reasonable  discretion  in  regulating  off> 
site  physical  processing  facilities  from 
the  date  of  the  district  court  decision, 
instead  of  the  effective  date  of  the  Act 

Additionally,  the  way  that  30  CFR 
827.13(a)  is  written,  Iowa  does  not  need 
to  incorporate  30  CFR  827.13(a)  (1) 
through  (3).  These  three  subsections  hst 
three  sets  of  performance  standards  to 
use  for  preparation  plants,  of  which  only 
one  would  apply  depending  upon  the 
State's  degree  of  primacy. 

The  Director  finds  thit  L\C  27-40.67  is 
no  less  effective  than  tiie^ederal 
regulation  at  30  CFR  827.13(a)  and  is 
approving  it.  Ho\vever,  Iowa  is  required 
to  amend  this  rule  by  deleting  the 
subchapters  that  do  not  apply. 
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24.  lAC  27-40.71    State  Regulatory 
Authority— Inspection  and  Enforcement 

Iowa  proposes  to  amend  its  role  at 
lAC  27-40.71  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  Part  840  as  they  existed  on  July  1, 
1987.  Iowa  also  proposes  to  amend  lAC 
27-40.71(4)  by  deleting  from  the 
incorporated  Federal  regulation  at  30 
CFR  840.11(g)  (3)  (ii)  the  words  "section 
518  (e)  and  (0.  521(a)  (4)  and  521(c)  of 
the  Act"  and  insert  the  words  "Iowa 
Code  secUons  83.15.  83.14.  and  83.14." 
Ther«  was  no  section  30  CFR  840.11(8) 
(3)  (ii)  in  the  1987  30  CFR.  That  section 
was  added  on  |une  3a  1988  (53  FR 
24882).  However,  the  Director  finds  that 
this  does  not  render  the  State  r\ile  less 
'  effective  than  the  Federal  regulation  and 
approves  it. 

25. 1  A  C  27-4a  72    Inspections  and 

Monitoring 

(a)  Request  for  Inspection 

Iowa  proposes  to  add  language  at  lAC 
27-40.72(1)  dealing  with  requests  for 
State  inspections.  This  proposed  rule  is 
substantively  the  same  as  the  Federal 
requirement  at  30  CFR  842.12  which 
allows  a  person  to  request  that  a 
Federal  inspection  be  conducted  if  that 
person  has  reason  to  beheve  that  a 
violation,  condition  or  practice  referred 
to  in  30  CFR  842.11(b)  (1)  (i)  exists.  The 
Director  finds  that  Iowa's  rule  at  lAC 
27-40.72(1)  is  no  less  effective  than  the 
Federal  regulations  and  is  approving  it. 

(b)  Review  of  Adequacy  and 
Completeness  of  Inspections. 

Iowa  proposes  to  add  language  at  lAC 
27-40.72(2).  This  proposed  rule  is 
substantively  the  same  as  the  Federal 
requirement  at  30  CFR  842.14  that  allows 
a  person  to  notify  the  Director  in  writing 
of  any  alleged  failure  on  the  part  of 
OSM  to  make  adequate  and  complete  or 
periodic  Federal  inspection.  The 
Director  must  then  determine  whether 
adequate  and  complete  or  periodic 
inspection  was  performed.  The  State 
.changes  the  word  "Director"  to 
'"administrator."  The  Director  finds  that 
Iowa's  rule  at  lAC  27-40.72(2)  is  no  less 
effective  than  the  Federal  regulations 
and  is  approving  it 

(c)  Review  of  Decision  not  to  Inspect  or 
Enforce 

Iowa  proposes  to  add  language  at  lAC 
27-40.72(3).  This  proposed  rule  is 
substantively  the  same  as  the  Federal 
requirement  at  30  CFR  842.15  that  allows 
a  person  to  ask  the  Director,  in  writing, 
to  review  informally  an  authorized 
representative's  decision  not  to  inspect 
cr  take  action  with  respect  to  any 
violation  alleged  by  that  person  in  a 


request  for  Federal  inspection  under  30 
CFR  842.12.  Iowa  included  changes  to 
this  role  to  make  it  pertain  to  Iowa  and 
not  OSM.  However,  paragraph  {3)b  of 
this  proposed  rule  states  that  the  person 
alleged  to  be  in  violation  shall  also  be 
given  a  copy  of  the  results  of  the  review 
except  that  the  name  of  the  person  who 
is  or  may  be  adversely  affected  shall  not 
be  disclosed  "unless  closure"  is  required 
under  Iowa  Code  section  22.7, 
subsection  18.  The  comparable  Federal 
regulation  at  30  CFR  842.15(b)  requires, 
in  part  that  the  person  alleged  to  be  in 
violation  shall  also  be  given  a  copy  of 
the  results  of  the  review,  except  that  the 
name  of  the  person  who  is  or  may  be 
adversely  affected  shall  not  be  disclosed 
"unless  confidentiality  has  been  waived 
or  disclosure"  is  required  under  the 
Freedom  of  information  Act  or  other 
Federal  law.  It  appears  that  Iowa  may 
have  accidentally  deleted  the  phrase 
"confidentiality  has  been  waived  or 
disclosure."  Iowa  does  not  have  any 
basis  for  denial  of  access  to  information 
for  the  permittee  if  confidentiality  is 
waived,  and  the  Freedom  of  Information 
Act  requires  "disclosure"  of  information, 
not  "closure." 

The  Director  finds  that  Iowa's  role  at 
lAC  27-40.72(3)  is  less  effective  than  the 
Federal  regulations  and  is  not  approving 
it.  Iowa  must  amend  its  role  by  requiring 
that  the  name  of  the  person  who  is  or 
may  be  adversely  affected  shall  not  be 
disclosed  unless  confidentiality  has 
been  waived  or  disclosure  if  required 
consistent  with  the  Federal  regulation  at 
30  CFR  842.15(b). 
26.  lAC 27-40.73    Enforcement 

Iowa  proposes  to  add  language  at  lAC 
27-40.73  dealing  with  enforcement.  The 
following  discussions  deal  with 
concerns  about  the  proposed  language. 


521(a)(5)  of  SMCRA.  This  appears  to  be 
Iowa  Code  section  83.14.  subsection  6. 
(b)  It  is  suggested  that  Iowa  correct 
the  spelling  of  "intervener"  to 
"intervenor"  at  lAC  27-40.73{4)b. 

(c)  Informal  Public  Hearing 

Iowa's  proposed  role  at  lAC  27- 
40.73(6)e  is  essentially  identical  to  the 
Federal  regulation  at  30  CFR  843.15(e) 
except  that  Iowa  proposes  to  replace  the 
Federal  role's  reference  to  section  554  of 
title  5  of  the  United  States  Code  (USC) 
with  "Iowa  Code  section  83.14." 
However,  the  referenced  section  of  the 
USC  establishes  procedural 
requirements  for  formal  adjudicatory 
hearings,  whereas  Iowa  Code  section 
83.14  does  not  The  Director  finds  that 
lAC  27-40.73(6)e  is  less  effective  than 
the  Federal  regulation  at  30  CFR 
843.15(e)  and  is  not  approving  it.  Iowa  is 
required  to  amend  its  rule  by  referencing 
the  State  statutes  or  rules  that  establish 
procedural  requirements  for  formal 
adjudicatory  hearings  instead  of  Iowa 
Code  section  83.14. 


(a)  Cessation  Orders 

At  lAC  27-40.73(2)c  Iowa  proposes  a 
role  similar  to  the  Federal  regulation  at 
30  CFR  843.11(c).  that  provides  that 
cessation  orders  shall  remain  in  effect 
until  they  expire  pursuant  to  section 
521(a)(5)  of  SMCRA,  except  that  the 
State  references  Iowa  Code  section 
83.12  rather  than  section  521(a)(5)  of 
SMCRA.  Section  521(a)(5)  of  SMCRA 
concerns  notices  of  violation  and 
cessation  orders  while  section  83.13  of 
the  Iowa  Code  contains  requirements  for 
inspections  and  monitoring,  these 
Federal  and  State  provisions  are  not 
comparable.  Therefore,  the  Director 
finds  that  the  proposed  role  at  lAC  27- 
40.73(2)c  is  less  effective  than  the 
Federal  regulation  at  30  CFR  843.11(c) 
and  is  not  approving  it  Iowa  is  required 
to  amend  its  role  by  referencing  the 
appropriate  counterpart  role  to  section 


(d)  Informal  Public  Hearing 

Iowa's  proposed  role  at  lAC  27- 
40.73(6)g  is  essentially  identical  to  the 
Federal  regulation  at  30  CFR  843.15(g) 
that  provides  that  the  granting  or  waiver 
of  an  informal  public  hearing  shall  not 
affect  the  right  of  any  person  to  formal 
review  under  sections  518(b).  521(a)(4), 
or  525  of  SMCRA  except  that  Iowa 
proposes  to  replace  the  Federal  role's 
references  to  SMCRA  with  a  reference 
to  Iowa  Code  83.1i.  While  Iowa  Code 
section  83.15  is  comparable  to  section 
51B{b)  and  portions  of  section  525  of 
SMCRA.  it  contains  no  provisions 
corresponding  to  section  521(a)(4)  and 
remaining  portions  of  section  525.  The 
Director  finds  that  lAC-27-40.73(6)(g)  is 
less  effective  than  the  Federal  regulation 
at  30  CFR  843.15(g)  and  is  not  approving 
it.  Iowa  is  required  to  amend  its  role  by 
referencing  the  appropriate  sections  of 
the  Iowa  Code  that  contain  provisions 
corresponding  to  section  521(a)(4)  and 
remaining  portions  of  section  525.  This 
appears  to  be  Iowa  Code  section  83.14. 

27. 1  A  C  27-4a  74    Civil  Penalties 

Iowa  proposes  to  amend  its  roles  at 
lAC  27-40.74  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  Part  845  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  make 
additional  changes  to  the  incorporated 
Federal  regulations.  These  proposed 
changes  are: 

(a)  Objective 

At  lAC  27-40.74(3).  Iowa  proposes  o 
incorporate  by  reference  the  Federal 
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regulation  30  CFR  845.15(b)(2)  that 
identifies  what  actions  must  be  taj^en  by 
the  regulatory  authority  after  a  violation 
in  a  daily  assessment  situation  remains 
unabated  for  more  than  30  days.  Iowa 
also  proposes  to  replace  the  specific 
citations  included  in  this  regidation, 
secUons  518(e).  518(f).  521(a)(4).  and 
521(c)  of  SMCRA.  with  a  general  citation 
to  Iowa  Code  sections  83.14  and  83.15. 
Sections  83.14  and  83.15  of  the  Iowa 
Code  corresponds  to  sections  518  and 
521  of  SMCRA  in  their  entirety.  The 
Director  finds  that  LAC  27-40.74(3)  is  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  845.15(b)(2)  and  is  approving 
it  However,  the  Director  suggests  that 
Iowa  provide  the  specific  citations 
within  Iowa  Code  sections  83.14  and 
83.15  that  correspond  to  the  specific 
Federal  citations  in  order  to  make  the 
intent  of  this  role  clear  to  the  user. 

(b)  Procedures  for  Contesting 
Assessments 

Iowa  proposes,  at  lAC  27-40.74(5).  to 
delete  from  incorporation  by  reference 
the  Federal  regulations  at  30  CFR  845.18 
thereby  removing  OSM's  provision  for 
assessment  conferences.  Therefore,  all 
contested  assessments  are  handled 
through  contested  case  hearings  unless 
there  is  an  informal  settlement.  lAC  27- 
40.74(5]  also  states  that  "Under  Iowa 
Code  section  17A.10  informal 
settlements  are  encouraged.  The 
attorney  general  may^  negotiate  a 
settlement  in  consultation  with  the 
division."  Iowa  Code-  section  17A.10 
states  that  "*  *  *  informal  settlements 
of  controversies  that  may  culminate  in 
contested  case  hearings  according  to  the 
provisions  of  this  chapter  are 
encouraged,  /^ndes  shall  prescribe  by 
role  specific  jwtfcedures  for  attempting 
such  informal  settleiffents  prior  to  the 
commencement'  of  contested  case 
proceedings."  Iowa  has  not  provided 
"role  specific  procedures"  for 
conducting  informal  settlements.  This 
concept  of  informal  settlement  appears 
to  be  similar  in  intent  to  OSM's 
assessment  conference  at  30  CFR  845.18 
where  very  specific  procedures  are 
provided,  including  provisions  for  public 
participation. 

Iowa  proposes  to  delete  from 
incorporation  by  reference  the  Federal 
regulations  at  30  CFR  845.19.  This 
Federal  rule  provides  that  a  person 
charged  with  a  violation  may  contest  the 
proposed  penalty  or  the  fact  of  the 
violation  by  submitting  a  petition  and  an 
amount  equal  to  the  proposed  penalty. 
These  funds  must  be  held  in  escrow 
pending  completion  of  the 
administrative  or  judicial  review 
process.  While  Iowa's  proposed  rules  do 
not  contain  a  similar  provision,  section 


83.15  of  the  Iowa  Code  includes  the 
escrow  prepayment  (or  posting  of  a 
bond)  requirement  for  a  judicial  review. 
However,  there  is  no  requirement  that  a 
bond  be  posted  or  an  escrow 
prepayment  be  made  for  any 
administrative  review. that  would 
include  a  "contested  case  hearing" 
request.  Under  the  Federal  roles,  a 
person  is  entitled  to  one  review  of  the 
proposed  penalty  (the  informal 
assessment  conference)  without 
prepayment  into  escrow.  For  Iowa,  that 
initial  review  opportimity  is  the  informal 
settlement.  Therefore,  Iowa  must  require 
prepayment  into  escrow  prior  to  the 
second  level  of  administrative  review  or 
the  commencement  of  a  "contested  case 
hearing." 

The  proposed  State  role  at  lAC  27- 
40.74(6)  provides  that: 

When  a  Notice  of  Assessment  is  informally 
settled  in  advance  of  the  contested  case 
hearing,  a  final/order  shall  be  issued  and  the 
civil  penalt^-anall  become  due  and  payable 
within  30  days  of  the  final  order.  In  all  other 
cases,  a  civil  penalty  shall  become  due  and 
payable  within  30  days  of  the  final 
administrative  or  judicial  decision  with 
respect  to  the  Notice  of  Assessment 

Iowa's  proposed  role  at  LAC  27- 
40.74(6]  is  inconsistent  with  Iowa  Code 
section  83.15,  subsection  4,  in  that  it 
would  allow  penalty  payment  to  be 
delayed  until  30  days  after  the  final 
judicial  decision  whereas  the  Code 
requires  prepayment  into  escrow  as  a 
condition  of  granting  the  judicial  review, 
in  addition,  the  proposed  roles  are 
inconsistent  with  Federal  requirements 
in  that  they  lack  escrow  account 
handling  provisions  corresponding  to 
those  set  forth  at  30  CFR  845.20. 

The  Director  finds  that  LAC  27-40.74 
(5)  and  (6)  are  less  effective  than  the 
Federal  regulations  at  30  CFR  845.ia 
845.19  and  845.20  and  is  not  approving 
them.  Iowa  is  required  to  amend  its  role 
to:  (1)  Provide  "rule  specific  procedures" 
for  conducting  informal  settlements 
consistent  with  30  CFR  845.18;  (2) 
require  that  the  proposed  penalty 
amount  be  put  in  escrow  prior  to  the 
commencement  of  the  "contested  case 
hearing"  review  process  and  (3) 
establish  escrow  account  handling 
provisions  corresponding  to  those  set 
forth  at  30  CFR  845.20. 

28.  lAC 27-40.81    Permanent 
Regulatory  Program  Requirements — 
Standards  for  Certification  of  Blasters 

Iowa  proposes  to  amend  its  roles  at 
LAC  27-40.81  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  part  850  as  they  existed  on  July  1. 
1987.  Iowa  also  proposes  to  amend  the 
incorporated  Federal  regulation  at  30 
CFR  650.15  by  adding  paragraph  (f)  that . 


would  allow  Iowa  to  issue  an  Iowa 
blaster  certificate  to;  (Ij-A  qualified 
applicant  who  holds  a  valid  blasters 
certification  granted  by  OSM.  (2)  a 
qualified  applicant  that  holds  a  valid 
state  blaster  certification  granted  by  a 
State  regulatory  authority  under  OSM 
approved  blaster  certification  and 
regulatory  program.  Paragraph  (f) 
requires  that  a  reciprocal  blasters 
certification  issued  in  Iowa  expires  on 
the  same  date  as  the  expiration  of  the 
original  State's  certification  and  that 
renewal  will  be  by  reexamination. 
Finally,  paragraph  (f)  states  that  blasters 
from  States  without  OSM  approved 
blaster  certification  may  bet;ome 
certified  in  Iowa  by  passing  the  Iowa 
certification  test.  "The  addition  of 
paragraph  (f)  provides  additional 
guidance  for  the  administration  of 
Iowa's  blaster  certification  program. 

The  Director  finds  that  lAC  27- 
40.81(1)  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR  850.15  and 
is  approving  it 

29. 1  A  C  27-40.82    Certification  of 
Blasters 

Iowa  proposes  to  amend  lAC  27-40.82 
by  incorporating  by  reference  the 
Federal  regulations  at  30  CFR  part  955 
^  as  they  existed  on  )uly  2, 1987.  These 
regulations  establish  roles  pursuant  to 
part  850  for  the  training,  examination, 
and  certification  of  blasters.  Iowa 
proposes  to  make  additional  changes  to 
these  incorporated  regulations  in  order 
to  tailor  them  to  Iowa's  program.  These 
changes  as  well  as  other  issues  are 
discusssd  below. 

(a)  Scope  and  Implementation 

Iowa  proposes  to  incorporate  30  CFR 
955.1  and  955.2  without  change.  Since 
these  sections  of  the  Federal  regulation 
define  the  scope  and  establish 
implementation  dates  for  blaster 
certification  progranra  in  Federal 
program  States  and  on  Indian  lands,  no 
State  counterparts  are  required. 
However,  if  these  Federal  regulations 
are  to  be  incorporated.  Iowa  must  make 
Ihem  applicable  with  its  program  by 
deleting  the  phrase  "in  States  with 
Federal  programs  and  on  Indian  lands'* 
from  both  sections,  the  phrase  "and 
reciprocity  to  a  holder  of  a  certificate 
issued  by  a  State  regulatory  authority" 
from  30  CFR  955.1,  and  the  reference  to 
"750.19"  from  30  CFR  955.2.  Also,  Iowa 
would  need  to  change  the 
implementation  dates  in  30  CFR  955.2  to 
correspond  with  the  effective  date  of  the 
State's  blaster  certification  program.  In 
addition,  at  the  incorporated  Federal 
regulation  at  30  CFR  955.17(c).  Iowa 
needs  to  modify  the  sentence  "if  the 
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certiHcate  was  granted  through 
reciprocity.  OSM  shall  notify  the  State 
regulatory  authority  of  its  action"  to 
require  that  Iowa  notify  OSM  or  the 
{appropriate  State  regulatory  authority  if 
it  revokes  a  certificate  issued  on  the 
basis  of  a  certiHcate  originally  granted 
by  OSM  or  another  State. 

The  Director  finds  that  the  proposed 
rule  at  lAC  27-40.82  is  less  effective 
than  the  Federal  counterpart  at  30  CFR 
part  953  and  is  not  approving  it  to  the 
extent  that  it  incorporates  the  phrases 
(1)  "in  States  with  Federal  programs  and 
on  Indian  lands:"  (2)  "and  reciprocity  to 
a  holder  of  a  certificate  issued  by  a 
State  regulatory  authority;"  (3)  the 
reference  to  "750.19"  and  (4)  the 
implementation  date  of  the  Federal 
blaster  certification  program.  Iowa  is 
required  to  amend  its  rule  by  making  the 
changes  necessary  to  reflect  the  Iowa 
program  and  not  the  Federal  program. 

(b]  Application 

Iowa  proposes  at  lAC  27-40.82(2)  to 
delete  30  CFR  955.13(a)  (1)  and  (2)  from 
incorporation  by  reference.  These 
sections  discuss  sending  the  application 
and  application  fee  to  OSM.  The 
Director  finds  that  the  deletion  in  lAC 
27-40.82(2)  provides  administrative 
clarity  to  Iowa's  program  and  does  not 
render  it  less  effective  than  the  Federal 
regulation  at  30  CFR  955.13  and  is 
approving  it. 

(c)  Definitions  and  Reciprocity 

Iowa  proposes  at  lAC  27-40.82(4)  to 
delete  at  30  CFR  955.5.  the  definition  of 
reciprocity,  and  at  30  CFR  955.16.  the 
Federal  regulations  regarding 
reciprocity,  from  incorporation  by 
reference.  Iowa  addresses  reciprocity  in 
its  proposed  rule  at  lAC  27-40.81  in 
substantively  the  same  manner  as  do 
the  Federal  regulations  at  30  CFR  955.16. 
However.  Iowa  has  not  provided  a 
definition  of  reciprocity  to  replace  the 
deleted  definition  at  30  CFR  955.5. 
Nevertheless.  Iowa  provides  a  similar 
function  definition  at  lAC  27-40.81(1  ){f) 
by  detailing  the  conditions  under  which 
a  blaster  certificate  can  be  reciprocally 
issued.  Therefore,  the  Director  finds  that 
lAC  27-40.82(4)  is  no  less  effective  than 
the  Federal  regulation  at  30  CFR  part  955 
and  is  approving  it. 

30.  lA  C  27-40.99    Decision  of  the 
Administrative  Law  Judge 

At  lAC  27-40.99(1  )d  and  27-40.99(2)a. 
Iowa  proposes  to  add  language 
regarding  an  appeal  of  the  decision  of 
the  administrative  law  judge  that 
corresponds  to  the  Federal  regulation  at 
30  CFR  845.19  and  43  CFR  4.1270.  At  lAC 
27-40. 99(l)d  Iowa  provides  that  appeals 
of  the  decisions  of  administrative  law 


judges  to  the  State  Soil  Conservation 
Committee  shall  be  made  pursuant  to 
and  conducted  according  to  the 
provisions  of  Iowa  Code  section  83.14. 
subsection  4.  However,  this  subsection 
pertains  only  to  appeals  of  agency 
orders  to  show  cause  why  a  permit 
should  not  be  suspended  or  revoked. 
The  Federal  regulations  at  30  CFR  845.19 
allow  a  person  to  appeal  the  penalty  or 
the  fact  of  the  violation  or.  if  a 
conference  has  been  held,  the 
reassessed  or  affirmed  penalty  to  the 
Office  of  Hearings  and  Appeals.  lAC  27- 
40.99(2)a  states  that  an  appeal  before 
the  committee  shall  be  conducted 
according  to  the  provisions  of  Iowa 
Code  sections  17A15(3)  and  83.14(4). 
These  sections  do  not  contain  provisions 
for  the  conduct  of  appeals  before  the 
Committee  such  as  found  at  43  CFR  part 
4.  Section  43  CFR  4.1270  pertains  to 
appeals  of  the  disposition  of  civil 
penalties  and  the  conduct  of  such 
appeals  at  43  CFR  4.1273-4.1276. 
Therefore  the  Director  finds  that  lAC 
27-40.99(l)d  and  27-40.99(2)a  are  less 
effective  than  the  Federal  counterpart 
regulations  at  30  CFR  845.19  and  43  CFR 
4.1270  and  is  not  approving  them.  Iowa 
is  required  to  aipend  its  program  by 
deleting  the  reference  to  Iowa  Code 
section  83.14,  subsection  4,  and  instead 
develop  or  refer  to  those  program 
provisions  that  establish  procedures  for 
appealing  the  decision  of  an 
administrative  law  judge  and  for  the 
conduct  of  appeals  before  the 
Committee  in  a  manner  similar  to  43 
CFR  part  4. 

rv.  Public  and  Agency  Comments 

1.  Public  Comments 

The  Director  solicited  public  comment 
on  the  proposed  amendment  and 
provided  opportunity  for  public  hearing 
(March  31. 198a  July  20. 1988.  and 
January  4, 1991.  publications  of  the 
Federal  Register  at  53  FR  10397,  53  FR 
27326.  and  56  FR  398,  respectively). 
Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held.  No  public 
comments  were  received. 

2.  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Iowa  program.  Comments 
were  also  solicited  from  various  State 
agencies.  The  following  comments  were 
received. 


Environmental  Protection  Agencv  (EPA) 
Concurrence 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(ii).  concurrence 
was  solicited  and  received 
(Administrative  Record  No.  IA-298.  315. 
329.  and  364)  from  the  EPA  Washington. 
DC.  office  that  the  amendment 
demonstrates  the  legal  authority, 
administrative  capability,  and  technical 
conformity  to  OSM  regulations 
necessary  to  maintain  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act.  as 
amended  (33  U.S.C.  1251  et  seq.). 
However.  EPA  qualified  its  concurrence 
in  its  comments  of  April  5, 1991. 
(Administrative  Record  No.  364)  to  the 
extent  that  Iowa's  rules  should  not  be 
interpreted  so  as  to  provide  full 
authorization  for  instream  treatment  of 
point  source  discharges. 

EPA  noted  certain  situations  related 
to  instream  treatment  which  could  result 
in  conditions  that  would  not  assure 
compliance  with  applicable  State  water 
quality  standards  as  required  by  the 
Clean  Water  Act.  By  instream 
treatment.  EPA  referred  to  two 
activities.  The  first  activity  is  one  in 
which  mine  wastes  are  discharged  into 
waters  of  the  United  States  for  the 
primary  purpose  of  waste  disposal  but 
with  the  effect  of  fill.  The  second 
activity  involves  instream  waste 
treatment  impoundifients.  These 
impoundments  are  built  in  waters  of  the 
United  States  for  the  purpose  of  creating 
a  waste  treatment  system.  Such 
impoundments  may  be  used  for  the 
chemical  treatment  of  mine  waste  water 
as  well  as  solids  settling. 

EPA's  definition  of  "waters  of  the 
United  States"  at  40  CFR  122.2  includes 
not  only  perennial,  but  also  intermittent 
and  ephemeral  streams.  EPA  noted  that 
the  creation  of  any  impoundments  or 
sediment  ponds  in  waters  of  the  United 
States  does  not  itself  remove  those 
waters  from  the  definition  of  "waters  of 
the  United  States"  under  the  Clean 
Water  Act.  The  Clean  Water  Act 
requires  that  all  discharges  of  pollutants 
from  point  sources  into  waters  of  the 
United  States  obtain  a  permit  as 
appropriate  under  either  section  402  or 
404  of  the  Clean  Water  Act. 

The  Director  acknowledges  that 
nothing  in  SMCRA  supersedes  the 
requirements  of  the  Clean  Water  Act. 
The  Director's  approval  of  Iowa's 
proposed  rules  should  not  be  construed 
to  authorize  any  actions  inconsistent 
with  the  Clean  Water  Act. 

Region  VII  of  the  EPA  also  reviewed 
the  amendment  and  concurred  with  its 
approval  as  meeting  the  requirements  of 
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Section  309  of  the  Clean  Air  Act 
(Administrative  Record  No.  IA-314,  322, 
and  330).  They  offered  several 
nonsubstantive  editorial  comments  to 
improve  the  clarity  and  accuracy  of  the 
amendment.  Their  suggestions  were 
communicated  to  the  Iowa  program. 

Other  Agency  Comments 

The  Mine  Safety  and  Health 
Administration  had  no  objections  to  the 
amendment  (Administration  Record  No. 
IA-293).  The  Soil  Conservation  Service 
reviewed  the  amendment  and 
recommended  its  approval 
(Administration  Record  No.  IA-297). 
"The  Fish  and  Wildlife  Service  had  no 
comments  on  the  proposed  amendment 
(IA-333). 

In  accordance  with  30  CFR 
732.17(h)(4),  comments  were  also 
solicited  from  the  State  Historic 
Preservation  Officer  and  the  Advisory 
Council  on  Historic  Preservation.  They 
supported  the  amendment 
(Administration  Record  No.  LA-300,  lA- 
316  and  IA-328). 

V.  Director's  Dedsion 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  Iowa  on 
February  9, 1988,  with  subsequent 
resubmittals  on  )une  9, 1988.  and 
December  19. 1990,  with  the  exception  of 
those  provisions  found  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 

As  discussed  in  findings  Nos.  2,  3a,  5a, 
6a  and  b,  17a,  18c,  19.  20b.  c.  and  e,  22, 
23a,  25c,  26a,  c,  and  d,  27b,  29a.  and  30 
the  Director  is  not  approving  lAC  27- 
40.3,  iMith  respect  to  termination  of 
jurisdiction;  lAC  27-40.4.  definition  of 
previously  mined  area;  lAC  27-40.11. 
initial  regulatory  authority — scope;  lAC 
27-40.21,  and  27-40.21(5).  areas 
designated  by  an  Act  of  Congress;  lAC 
27-40.39.  requirements  for  permits  for 
special  categories  of  mining,  coal 
preparation  plants  not  located  within 
the  permit  area  of  a  mine;  lAC  27- 
40.51(5),  bond  and  insurance 
requirements  for  surface  coal  mining 
and  reclamation  operations  under 
regulatory  programs — requirement  to 
release  performance  bonds:  lAC  27- 
40.61,  permanent  program  performance 
standards — general  provisions, 
responsibility;  LAC  27-40.63.  permanent 
program  performance  standards — 
surface  mining  activities,  coal  mine 
waste:  General  requirements  and 
backfilling  and  grading  for  thin  and 
thick  overburden  and  LAC  27-40.64, 
permanent  program  performance 
standards — underground  mining 
activities,  coal  mine  waste:  General 
requirements  and  refuse  piles;  lAC  27- 


40.66.  special  permanent  program 
performance  standards— operations  on 
prime  farmland,  applicability;  lAC  27- 

40.67.  permanent  program  performance 
standards— coal  preparation  plants  not 
located  within  the  permit  area  of  a  mine, 
scope  and  interim  performance 
standards:  LAC  27-40.72(3),  inspections 
and  monitoring — reviews  of  decision  not 
to  inspect  or  enforce;  lAC  27-40.73(2)c, 
27-40.73(6)e.  and  27-40.(6)g. 
enforcement:  LAC  27-40.74(6).  civil 
penalties;  LAC  27-40.82,  certification  of 
blasters,  scope  and  implementation;  and 
lAC  27-40.99(1  )d  and  27-20.99(2)a, 
decision  of  the  administrative  law  judge. 

As  discussed  in  findings  Nos.  5b.  7, 
11a,  and  23b  the  Director  is  approving 
these  proposed  rules.  However,  the 
Director  is  requiring  that  Iowa  submit 
further  regulatory  program  amendments 
regarding  lAC  27-40.11(2).  initial 
regulatory  program,  lAC  27-40.30. 
special  performance  standards — initial 
program,  lAC  27-40.31(1)  revision; 
renewal;  and  transfer,  assignment,  or 
sale  of  permit  rights — permit  revision 
and  LAC  27-40.67,  permanent  program 
performance  standards— coal 
preparation  plants  not  located  within 
the  permit  area  of  a  mine,  interim 
performance  standards. 

Except  as  noted  above,  the  Director  is 
approving  the  Iowa  rules  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR  part 
915  codifying  decisions  concerning  the 
Iowa  program  are  amended  to 
implement  this  decision.  The  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformance  with 
the  Federal  standards  without  undue 
delay.  Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Director's  Decision 

Section  503  of  SMCRA  establishes 
that  a  State  may  not  exercise 
jurisdiction  under  SMCRA  unless  the 
State  program  is  approved  by  the 
Secretary.  Similarly,  the  Secretary's 
regulations  at  30  CFR  732.17  require  that 
any  alteration  of  an  approved  State 
program  must  be  submitted  to  OSM  as  a 
program  amendment.  Thus,  any  changes 
to  the  program  are  not  enforceable  by 
the  State  until  approved  by  the  OSM. 
The  Federal  regulations  at  30  CFR 
732.17(g)  prohibit  any  unilateral  changes 
to  approved  State  programs.  In  the 
oversight  of  the  Iowa  program,  the 
Director  will  recognize  only  statutes, 
regulations,  and  other  materials 
approved  by  OSM,  together  with  any 
consistent  implementing  policies. 


directives,  and  other  materials  and  will 
require  the  enforcement  by  Iowa  of  only 
such  provisions. 

VII.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA, 
30  U.S.C.  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  luly  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4.  7. 
and  8  of  Executive  Order  12291  for 
action  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  action, 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
regulations  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C. 
3507.     "", 

List  of  Subjects  in  30  CFR  Part  SIS 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  October  25. 1991. 

Allen  D.  Klein, 

Acting  Assistant  Director  Western  Support 
Center 

For  the  reasons  set  out  In  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  « 15— IOWA 

1.  The  authority  citation  of  part  915 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

2.  Section  915.15  is  amended  by 
adding  paragraph  (i)  as  follows: 

915.1S    Approval  of  ragutstory  program 
amendments. 
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(i)  With  the  exceptions  of  lAC  27-40.3, 
regarding  termination  of  jurisdiction; 
lAC  27-40.4,  definition  of  previously 
mined  area:  LAC  27-40.11,  initial 
regulatory  authority — scope:  lAC  27- 
40.21  and  27-40.21(5),  areas  designated 
by  an  Act  of  Congress;  LAC  27-40.39. 
requirements  for  permits  for  special 
categories  of  mining,  coal  preparation 
plants  not  located  within  the  permit  area 
of  a  mine;  LAC  27-40.51(5),  bond  and 
insurance  requirements  for  surface  coal 
mining  and  reclamation  operations 
under  regulatory  programs:  lAC  27- 
40.61,  permanent  program  performance 
standards — general  provisions, 
responsibility;  LAC  27-40.63.  permanent 
program  performance  standards — 
surface  mining  activities,  coal  mine 
waste:  General  requirements  and 
backfilling  and  grading  for  thin  and 
thiclc  overburden  and  LAC  27-40.64. 
permanent  program  performance 
standards — underground  mining 
activities,  coal  mine  waste:  General 
requirements  and  refuse  piles:  lAC  27- 

40.66,  special  permanent  program 
performance  standards — operations  on 
prime  farmland,  applicability;  LAC  27- 

40.67,  permanent  program  performance 
standards — coal  preparation  plants  not 
located  within  the  permit  area  of  a  mine, 
scope  and  interim  performance 
standards;  LAC  27-40.72(3),  inspections 
and  monitoring — reviews  of  decision  not 
to  inspect  or  enforce:  lAC  27-40.73{2)c, 
27^0.73(6)6.  and  27-40.73(6)g. 
enforcement;  LAC  27-40.74(6).  civil 
penalties;  LAC  27-40.82.  certification  of 
blasters,  scope  and  implementation;  and 
LAC  27-»0.99(l)d  and  27-40.99{2)a. 
decision  of  the  administrative  law  judge, 
the  following  revisions  to  the  Iowa 
Administrative  Code  formally  submitted 
to  03M  on  December  26. 1990.  are 
approved  effective  November  6, 1991. 

lAC  27-40.lv  Authority  and  Scope 

lAC  27-40.2.  Rules  or  subrules  are  Severable 

lAC  27-40.3,  General  (excluding  the 

incorporation  by  reference  of  30  CFR 

700.11(d).  termination  of  jurisdiction) 
LAC  27-40.4,  Permanent  Regulatory  Program 

(excluding  the  definition  of  previously 

mined  area) 
lAC  27-40.5,  Restrictions  on  Financial 

Interests  of  State  Employees 
LAC  27-40.6.  Exemptions  for  Coal  Extraction 

Incident  to  Government-Financed  Highway 

or  Other  Constructions 
lAC  27-40.7,  Protection  of  Employees 
lAC  27-40.11.  Initial  Regulatory  Program 

(excluding  the  incorporation  by  reference 

of  30  CFR  710.1(b)) 
lAC  27-40.12,  General  Performance 

Standards — Initial  Program 
lAC  27-40.13.  Special  Performance 

Standards — Initial  Program 
LAC  27-40.21,  Areas  designated  by  an  Act  of 

Congress  (excluding  27-40.21(5)  and  the 

incorporation  of  30  CFR  761.3) 


lAC  27-40.22,  Criteria  for  Designating  Areas 
as  Unsuitable  for  Surface  Coal  Mining 
Operations 

lAC  27-40.23,  State  Processes  for  Designating 
Areas  Unsuitable  for  Surface  Coal  Mining 
Operations 

lAC  27-40.30,  Requirements  for  Coal 
Exploration 

lAC  27-40.31,  Requirements  for  Permits  and 
Permit  Processing 

lAC  27-40.32,  Revision.  Renewal,  and 
Transfer.  Assignment,  or  Sale  of  Permit 
Rights 

lAC  27-40.33,  General  Content  Requirements 
for  Permit  Applications 

lAC  27-40.34,  Permit  Application — Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information 

lAC  27-40.35.  Surface  Mining  Permit 
Applications — Minimum  Requirements  for 
Information  on  Environmental  Resources 

LAC  27-40.36,  Surface  Mining  Permit 
Applications — Minimum  Requirements  for 
Reclamation  and  Operation  Plan 

lAC  27-40.37,  Underground  Mining  Permit 
Applications — Minimum  Requirements  for 
Information  on  Environmental  Resources 

LAC  27-40  38.  Underground  Mining  Permit 
Applications — Minimum  Requirements  for 
Reclamation  and  Operation  Plan 

lAC  27-40.39,  Requirements  for  Permits  for 
Special  Categories  of  Mining  (excluding  the 
incorporation  by  reference  of  30  CFR 
785.21) 

I  AC  27-40.41.  Permanent  Regulatory 
Program — Small  Operator  Assistance 
Program 

LAC  27-40.51,  Bond  and  Insurance 
Requirements  for  Surface  Coal  Mining  and 
Reclamation  Operations  under  Regulatory 
Programs  (excluding  lAC  27-40.51(5)) 

lAC  27-40.61,  Permanent  Program 
Performance  Standards — General 
Provisions  (excluding  the  incorporation  by 
reference  of  30  CFR  810.4) 

lAC  27-40.62,  Permanent  Program 
Performance  Standards — Coal  Exploration 

lAC  27-40.63,  Permanent  Program 
Performance  Standards — Surface  Mining 
Activities  (excluding  the  incorporation  by 
reference  of  30  CFR  816.81,  816.83, 
B16.104(a).  and  ei6.105(a)) 

lAC  27-40.64,  Permanent  Program 
Performance  Standards — Underground 
Mining  Activities  (excluding  the 
incorporation  by  reference  of  30  CFR 
817.81(c)(2)  and  817.83) 

lAC  27-40.65,  Special  Permanent  Program 
Performance  Standards — Auger  Mining 

lAC  27-40.66,  Special  Permanent  Program 
Performance  Standards — Operations  on 
Prime  Farmland  (excluding  the 
incorporation  by  reference  of  30  CFR 
823.11) 

lAC  27-40.67,  Permanent  Program 
Performance  Standards— Coal  Preparation 
Plants  Not  Located  Within  the  Permit  Area 
of  a  Mine  (excluding  the  incorporation  by 
reference  of  30  CFR  827.1  and  827.13(a)  (1) 
through  (3)) 

lAC  27-40.68,  Special  Permanent  Program 
Performance  Standards — In  situ  Processing 

lAC  27-40.71,  State  Regulatory  Authority- 
Inspection  and  Enforcement 

lAC  27-40.72,  Inspections  and  Monitoring 
(excluding  lAC  27-40.72(3)) 


lAC  27-40.73,  Enforcement  (excluding  lAC 

27-40.73(2)c,  (6)e,  and  (6)g) 
lAC  27-40.74,  Civil  Penalties  (excluding  lAC 

27-40.74(6)) 
lAC  27-40.81,  Permanent  Regulatory  Program 

Requirements — Standards  for  Ceriification 

of  Blasters 
LAC  27-40.82,  Certification  of  Blasters 

(excluding  the  incorporation  by  reference 

30  CFR  955.1  and  .2 
lAC  27-40.91,  Procedural  Rules:  Contested 

Cases  and  Public  Hearings 
LAC  27-40.92,  Contested  Cases 
lAC  27-40.93,  Commencement  of  Proceeding 
lAC  27-40.94.  Appeals  of  Division  Notices 

and  Orders 
lAC  27-40.95.  Preheapng  Motions 
lAC  27-40.96.  Issuance  of  Notices  of  Hearing 
lAC  27-40.97.  Hearing  Procedures 
LAC  27-40.98,  Posthearing  Procedures 
lAC  27-40.99,  Decision  of  the  Hearing  Officer 

(excluding  L\C  27-40.99(l)d  and  (2)a) 

3.  Section  915.16  is  added  to  read  as 
follows: 

S  915.16    Required  program  amendments. 

(a)  By  January  6, 1992.  Iowa  must 
amend  its  program: 

(1)  At  27-40.4  by  providing  a 
definition  for  "previously  mined  area" 
that  excludes  all  highwalls  created  after 
August  3. 1977.  and  all  fully  reclaimed 
sites. 

(2)  At  LAC  27-40.11  by  substituting  the 
appropriate  State  citations  for  the 
existing  Federal  citations  and  at  LAC  27- 
40.11(2)  by  deleting  from  incorporation 
by  reference  the  Federal  regulation  at  30 
CFR  710.12. 

(3)  At  LAC  27^10.13  by  deleting  from 
incorporation  by  reference 
subparagraphs  (1)  through  (5)  from  the 
Federal  regulation  at  30  CFR  716.1(a). 

(4)  At  LAC  27-40.21  by  specifying  that 
the  general  word  substitutions  of  lAC 
27-40.1  do  not  apply  to  the  incorporated 
version  of  30  CFR  761.3  and  at  LAC  27-    . 
40.21(5)  by  either  eliminating  the 
proposed  incorporation  of  30  CFR 
761.12(c)  or  deleting  the  proposed 
replacement  of  the  Federal  regulation's 
reference  to  section  522(e)(2)  of  SMCRA. 

(5)  At  lAC  27-40.32(1)  by  requiring 
that  the  Federal  regulations  at  30  CFR 
773.13.  773.19(b)  (1)  and  (3).  and  778.21 
apply,  at  a  minimum,  to  all  significant 
permit  revisions  and  that  the  division 
may.  at  any  time,  as  well  as  at  midterm 
review,  require  reasonable  revisions  or 
modifications. 

(6)  At  lAC  27-40.39  to  clarify  that 
proximity  may  not  be  the  decisive  factor 
in  deciding  to  regulate  an  off-site 
processing  plant. 

(7)  At  LAC  27-40.51(5)  by 
incorporating  the  phrase  "and  part  823 
of  this  chapter"  in  its  rule. 

(8)  At  LAC  27-40.61  to  require  that  the 
performance  standards  and  design 
requirements  of  Iowa's  approved 
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program  be  followed.  It  is  also  suggested 
that  Iowa  delete  the  reference  to  "parts 
818  through  828"  at  30  CFR  810.11  in 
both  instances  where  it  appears  and 
replacing  it  with  "parts  819.  823,  827  and 
828."  There  is  no  part  818  and  Iowa 
properly  has  chosen  not  to  incorporate 
parts  820,  822.  824  and  825. 

(9)  At  lAC  27-40.63  and  LAC  27-40.64 
to  amend  its  rule  to  provide  design 
criteria,  specifically,  stability 
requirements:  both  long-term  and  under 
all  conditions  of  construction. 

(10)  At  LAC  27-40.63  and  lAC  27-40.64 
to  amend  its  rule  to  provide  design 
criteria,  specifically,  for  lift  thickness 
and  long-term  stability. 

(11)  At  lAC  27-40.63  by  providing 
objective  formulae  for  defining  thin  and 
thick  overburden. 

(12)  At  lAC  27-40.66  to  require  that 
prime  farmland  occupied  by  all  coal 
preparation  plants,  support  facilities  and 
roads  that  are  a  part  of  the  surface 
mining  activities  must  meet  the 
applicable  prime  farmland  performance 
standards. 

(13)  At  lAC  27-40.67  by  clarifying  that 
proximity  may  not  be  the  decisive  factor 
ineciding  to  regulate  an  offsite 
processing  plant. 

(14)  At  lAC  27-40.87  by  deleting  from 
incorporation  by  reference  subchapters 
30  CFR  827.13  (a)  (1)  through  (3)  that  do 
not  apply  to  Iowa's  program. 

(15)  At  lAC  27-40.72(3)  by  requiring 
that  the  name  of  the  person  who  is  or 
may  be  adversely  affected  shall  not  be 
disclosed  unless  confidentiality  has 
been  waived  or  disclosure  if  required 
consistent  with  the  Federal  regulation  at 
30  CFR  842.15(b). 

(16)  At  LAC  27-40.73(2)0  by 
referencing  the  appropriate  counterpart 
rule  to  section  521(a)(5)  of  SMCRA. 

(17)  At  lAC  27-40.73(6)6  by  ; 
referencing  the  State  statutes  or  rules 
that  establish  procedural  requirements 
for  formal  adjudicatory  hearings  instead 
of  Iowa  Code  section  83.14. 

(18)  At  lAC  27-40.73(6)(g)  by 
referencing  the  appropriate  sections  of 
the  Iowa  Code  that  contain  provisions 
corresponding  to  section  521(a)(4)  and 
remaining  portions  of  section  525  of 
SMCRA. 

(19)  At  lAC  27^0.74(6)  require  that 
the  proposed  penalty  amount  be  put  in 
escrow  pending  the  completion  of  the 
administrative  or  judicial  review 
process.  Iowa  must  also  establish 
escrow  account  handling  provisions 
corresponding  to  those  set  forth  at  30 
CFR  845.20. 

(20)  At  LAC  27-40.82  by  making  the 
changes  necessary  to  reflect  the  Iowa 
program  and  not  the  Federal  program. 

(21)  At  lAC  27-40.99(I)d  and  27- 
40.99(2)a  by  deleting  the  reference  to 


Iowa  Code  section  83.14.  subsection  4. 
and  instead  develop  or  refer  to  those 
program  provisions  that  establish 
procedures  for  appealing  the  decision  of 
an  administrative  law  judge  and  for  the 
conduct  of  appeals  before  the 
Committee  in  a  manner  similar  to  the 
Federal  regulations  at  43  CFR  part  4. 
[FR  Doc.  91-26387  Filed  11-5-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Intelligence  Agency 

32  CFR  Part  292a  and  319 

(OiA  Regulation  12-121 

Defense  Intelligence  Agency  Privacy 
Program 

agency:  Defense  Intelligence  Agency 
(DIA).  DOD. 

action:  Final  rule. 

summary:  The  Defense  Intelligence 
Agency  is  redesignating  32  CFR  part 
292a  as  part  319  and  revising  its 
exemption  rules  to  reflect  inaccuracies 
which  have  been  discovered  during  a 
review  process.  Also,  DIA  is  updating 
an  address  listed  in  the  CFR  where 
individuals  may  send  Privacy  Act 
requests.  These  changes  are  made 
subject  to  the  Privacy  Act  of  1974.  as 
amended.  (5  U.S.C.  552a). 

EFFECTIVE  DATE:  November  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Timko,  FOIA/PA  Office. 
ATTN:  RTS-1.  Defense  Intelligence 
Agency,  Washington,  DC  20340-3299. 
Telephone  (202)  373-8361  or  Autovon 
243-8361. 

SUPPLEMENTARY  INFORMATION:  Defense 
Intelligence  Agency  published  the  final 
Eule  on  December  8. 1986  (51  FR  44064). 

List  of  Subjects  in  32  CFR  Fart  319 

Privacy. 

PART  319— DEFENSE  INTELLIGENCE 
AGENCY  PRIVACY  PROGRAM 

For  the  reasons  set  forth  in  the 
preamble,  32  CFR  part  319  is  amended 
as  follows: 

1.  Authority  citation  for  32  CFR. part 
319  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  86  Stat  1896  (5 
U.S.C.  552a). 

2.  Newly  redesignated  S  319.5  is 
amended  in  paragraph  (b)  by  changing 
"5  292a.5"  to  "5  319.5".  paragraph  (d)  by 
changing  "8  292a.7"  to  "319.7",  and  by 
revising  paragraph  (e)  as  follows: 


§  319.5    Procedures  for  requests 
pertaining  to  individual  records  In  a  record 
system. 

•        •        •        *        • 

(e)  Individuals  should  mail  their 
written  request  to  the  Defense 
Intelligence  Agency.  DSP-lA. 
Washington.  DC  20340-3299  and 
indicate  clearly  on  the  outer  envelope 
"Privacy  Act  Request". 


§319.7    (Amended) 

3.  Newly  redesignated  §  319.7  is 
amended  by  changing  "§  292a.5"  to 
"5  319.5". 

4.  Newly  redesignated  S  319.8  is 
amended  by  revising  paragraph  (b)  as 
follows: 

§.319J    Request  for  correction  or 
smendment  to  record. 

*        •        •        •        • 

(b)  Such  requests  shall  be  in  writing 
and  may  be  mailed  to  DSP-lA  as 
indicated  in  S  319.5 


§319.10    [Antended] 

5.  Newly  redesignated  §  319.10(b)  is 
amended  by  changing  "S  292a.5"  to 
"319.5". 

6.  Newly  redesignated  §  319.11(d]  is 
amended  by  changing  "I  2g2a.5(e)"  to 
"5  319.5(e)". 

7.  Newly  redesignated  §  319.13  is 
revised  to  read  as  follows: 

S  319.13    Specific  exemptions. 

(a)  All  systems  of  records  maintained 
by  the  Director  Intelligence  Agency  shall 
be  exempt  from  the  requirements  of  5 
U.S.C.  552a(d)  pursuant  to  5  U.S.C. 
552a(k)(l)  to  die  extent  that  the  system 
contains  any  information  properly 
classified  under  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy.  This 
exemption,  which  may  be  applicable  to 
parts  of  all  systems  of  records,  is 
necessary  because  certriin  record 
systems  not  specifically  designated  for 
exemption  may  contain  isolated 
information  which  has  been  properly 
classified. 

(b)  The  Director,  Defensj  Intelligence 
Agency,  designated  the  systems  of 
records  listed  below  for  exemptions 
under  the  specified  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (Pub.  L. 
93-579): 

(c)  System  identification  and  name: 
LDIA  0271.  Investigations  and 
Complaints. 

(1)  Exemption:  Any  portion  of  this 
record  system  which  falls  within  the 
provisions  of  5  U.S.C.  5S2a(k)  (2)  and  ;5) 
may  be  exempt  from  the  following 
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subsection*  of  5  U.S.C.  552a:  (c)(3),  (d). 
(e)(1).  (e)(4)(G).  (e)(4)(H).  and  (e)(4)ll). 

(2)  Authority:  5  U.S.C.  552a(k)  (2)  and 
(.S). 

(3)  Reasons:  The  reasons  for  asserting 
these  exemptions  are  to  ensure  the 
integrity  of  the  Inspector  General 
process  within  the  Agency.  The 
execution  requires  that  information  be 
provided  in  a  free  and  open  manner 
without  fear  of  retribution  or 
harassment  in  order  to  facilitate  a  just, 
thorough  and  timely  resolution  of  the 
complaint  or  inquiry.  Disclosures  from 
this  system  can  enable  individuals  to 
conceal  their  wrongdoing  or  mislead  the 
course  of  the  investigation  by 
concealing,  destroying  or  fabricating 
evidence  or  documents.  Also, 
disclosures  can  subject  sources  and 
witnesses  to  harassment  or  intimidation 
which  may  cause  individuals  not  to  seek 
redress  for  wrongs  through  Inspector 
General  channels  for  fear  of  retribution 
or  harassment. 

(d)  System  identification  and  name: 
LDIA  0275.  DoD  Hotline  Referrals. 

(1)  Exemption:  Any  portion  of  this 
record  system  which  falls  within  the 
provisions  of  5  U.S.C.  552a(k)  (2)  and  (5) 
may  be  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3).  (d). 
(e)(1),  (e)(4)(G).  (e)(4)(H).  and  (e)(4)(n. 

(2)  Authority:  5  U.S.C.  552a(k)  (2)  and 
(5). 

(3)  Reason:  The  reasons  for  asserting 
these  exemptions  are  to  ensure  that 
informants  can  report  instances  of  fraud 
and  mismanagement  without  fear  of 
reprisal  or  unauthorized  disclosure  of 
their  identity.  The  execution  of  this 
function  requires  that  information  be 

'provided  in  a  free  and  open  manner 
without  fear  of  retribution  of  harassment 
in  order  to  facilitate  a  just,  thorough  and 
timely  resolution  of  the  case.  These 
records  are  privileged  Director,  DIA. 
documents  and  information  contained 
therein  is  not  routinely  released  or 
disclosed  to  anyone. 

(e)  System  identification  and  name: 
LDIA  0660.  Security  Files. 

(1)  Exemption:  Any  portion  of  this 
record  system  which  falls  within  the 
provisions  of  5  U.S.C.  552a(k)  (2)  and  (5) 
may  be  exempt  from  the  following 
subsections  of  5  U.S.C  552a:  (c)(3),  (d). 
(e)(1).  (e)(4)(G).  (e)(4)(H).  and  (e)(4)(I). 

(2)  Authority:  5  U.S.C  552a<k)  (2)  and 
(5). 

(3)  Reason:  The  reasons  for  asserting 
these  exemptions  are  to  ensure  the 
integrity  of  the  adjudication  process 
used  by  the  Agency  to  determine  the 
suitability,  eligibility  or  qualification  for 
Federal  service  with  the  Agency  and  to 
make  determinations  concerning  the 
questions  of  access  to  classified 
materials  and  activities.  The  proper 


execution  of  this  function  requires  that 
the  Agency  have  the  ability  to  obtain 
candid  and  necessary  information  in 
order  to  fully  develop  or  resolve 
pertinent  Information  developed  in  the 
process.  Potential  sources,  out  of  fear  or 
retaliation,  exposure  or  other  action, 
may  be  unwilling  to  provide  needed 
information  or  may  not  be  sufficiently 
frank  to  be  a  value  in  personnel 
screening,  thereby  seriously  interfering 
with  the  proper  conduct  and 
adjudication  of  such  matters. 

(f)  System  identification  and  name: 
LDIA  0800.  Operation  Record  System. 

(1)  Exemption:  Any  portion  of  this 
record  system  which  falls  within  the 
provisions  of  5  U.S.C.  552a(k)  (2)  and  (5) 
may  be  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3).  (d), 
(e)(1),  (e)(4)(G),  (e)(4)(H).  and  (e)(4)(I). 

(2)  Authority:  5  U.S.C.  552a(k)  (2)  and 
(5). 

(3)  Reason:  The  reasons  for  asserting 
these  exemptions  are  to  ensure  the 
integrity  of  ongoing  foreign  intelligence 
collection  and/or  training  activities 
conducted  by  the  Defense  Intelligence 
Agency  and  the  Department  of  Defense. 
The  execution  of  these  functions 
requires  that  information  in  response  to 
national  level  intelligence  requirements 
be  provided  in  a  free  and  open  manner 
without  fear  of  retribution  or 
unauthorized  disclosure.  Disclosures 
from  this  system  can  jeopardize 
sensitive  sources  and  methodology. 

Dated:  October  31. 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-26694  Filed  11-5-91;  8:45  am] 
WLUNO  COOe  M1IH>1 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  H«alth  Servica 
42  CFR  Part  62 
RIN  0905-AD58 

National  Health  S«Tvic*  Corp*  Special 
Repayment  Program 

AOEMCV:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Fmal  mle. 

summary:  The  National  Health  Service 
Corps  Special  Repayment  Program 
interim  rule,  published  in  the  Federal 
Register  on  April  3, 1969t  responded  to 
certain  requirements  of  the  "Public 
Health  Service  Amendments  of  1967," 
which  were  enacted  on  December  1, 
1987.  The  interim  rule  established 


requirements  for  a  new  Special 
Repayment  Program  for  persons  in 
default  of  National  Health  Service  Corps 
(NHSC)  Scholarship  obligations.  The 
statute  requires  that  the  Secretary 
establish  guidelines  regarding  monetary 
payments  under  the  Special  Repayment 
Program  and  issue  regulations  providing 
for  the  allowance  of  partial  credit  for 
service  performed  under  this  program. 

This  rule  corrects  an  error  in  the 
formula  used  in  the  interim  rule  (54  FR 
13458)  to  credit  Special  Repayment 
Program  participants  for  partial  service 
completed  under  the  NHSC  Scholarship 
Program.  The  formula  which  was 
published  in  the  interim  rule 
inadvertently  provided  Program 
participants  with  double  credit  for  prior 
approved  service.  This  change  more 
acciirately  reflects  the  intent  of  the 
program  and  is  needed  since  there  are  a 
number  of  defaulters  in  the  program. 

Section  62.73  of  the  interim  rule, 
which  establishes  the  procedures  for 
participation  in  the  Special  Repayment 
Program,  has  been  revised  to  be 
consistent  with  the  notice  that  was 
provided  directly  to  eligible  defaulters. 
This  section  now  specifies  what  the 
Secretary  considers  evidence  of  a 
scholar's  intent  to  enter  into  the  Special 
Repayment  Program.  A  signed  contract 
is  evidence  of  a  scholar's  intent  to  enter 
into  the  Program.  The  statute  also 
requires  the  Secretary  to  determine  if  an 
individual  will  not  be  relieved  of  his  or 
her  liability  to  the  U.S.  under  the  NHSC 
Scholarship  Program  through  the  Special 
Repayment  Program.  The  rule  has  been 
modified  to  conform  to  the  statute. 

EFFECTIVE  DATE:  These  amendments  will 
be  effective  November  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Rhode  Abrams.  Acting  Associate 
Bureau  Director  for  Policy,  BHCDA,  5800 
Fishers  Lane,  room  7-15,  Rockville, 
Maryland  20857,  or  (301)  443-2330. 

SUPPlfMENTARV  INFORMATION:  On  April 
3, 1989.  the  Secretary  published  an 
interim  rule,  tided  the  National  Health 
Service  Corps  Loan  Repayment 
Program;  three  Grants  for  State  Loan 
Repayment  Programs;  and  Special 
Repayment  Program,  with  request  for 
comments,  to  implement  certain 
requirements  of  the  "Public  Health 
Service  Amendments  of  1987,"  which 
were  enacted  on  December  1. 1987,  as 
Public  Law  100-177.  The  Department 
received  eighteen  comments  on  the  rule. 
One  comment  was  directed  to  the 
Special  Repayment  Program  (subpart  D 
of  the  interim  rule)  from  a  national 
membership  organization  and  was 
considered  in  the  development  of  this 
fmal  rule.  The  remaining  comments  on 
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the  other  sections  of  the  rule  (subparts  B 
and  C]  will  be  included  in  a  revised  rule 
which  will  reflect  the  National  Health 
Service  Corps  (NHSC)  Revitalization 
Amendments  of  1990.  Public  Law  101- 
597,  which  were  enacted  November  16, 
1990.  The  NHSC  Revitalization 
Amendments  do  not  affect  the  Special 
Repayment  Program.  The  Department 
will  publish  a  revised  rule  incorporating 
the  NHSC  Revitalization  Amendments 
early  in  1992. 

It  is  necessary  to  revise  and  finalize 
subpart  D  of  the  interim  rule  at  this  time 
because  this  section  contains  an 
incorrect  formula  for  determining  partial 
credit  for  Program  participants.  The 
interim  rule  of  April  3, 1989  provided  a 
time-limited  opportunity  for  persons 
who  were  in  default  or  otherwise  in 
breach  of  any  written  obligation  under 
the  present  NHSC  Scholarship  Program 
or  the  former  Public  Health  and  NHSC 
Scholarship  Training  Program  to  repay 
these  obligations  through  clinical 
service.  The  interim  rule  provided 
allowance  for  partial  credit  to  NHSC 
Scholarship  Program  recipients  who  had 
completed  a  portion  of  their  Special 
Repayment  Program  service.  "The 
formula  for  determining  the  partial 
credit  was  incorrectly  stated  in  the 
interim  rule  and  has  been  amended  so 
the  rule  can  be  implemented  properly. 

The  public  comment,  the  Department's 
response  to  the  comment,  and 
modifications  made  to  conform  the 
regulation  more  closely  to  the  statute 
are  discussed  below.  For  clarify,  the 
comment,  the  response,  and  discussion 
of  revisions  are  arranged  according  to 
the  section  number  and  title  of  the 
interim  rules  to  which  they  pertain. 

Subpart  D — Special  Repayment  Program 

Section  62.72    Definitions 

The  respondent  commented  that  "the 
practice  of  selecting  only  a  few 
specialties  to  be  eligible  for  the  Special 
Repayment  Program  each  year 
discriminates  against  participants  from 
all  other  specialties  and  disciplines." 
This  comment  is  based  on  a  faulty 
assumption  that  a  scholar's  specialty 
was  a  consideration  in  determining 
eligibility  for  the  Special  Repayment 
Program  (SRP).  The  definition  of 
"eligible  defaul'er"  does  not  contain  any 
provision  limiting  the  eligibility  of 
defaulters  to  scholars  of  a  certain 
discipline  or  specialty.  In  fact,  all 
scholars  who  met  the  requirements  of 
the  definition  were  eligible  to 
participate,  regardless  of  their  discipline 
or  specialty. 


Section  62.73    What  are  the  procedures 
for  participation  in  the  Special 
Repayment  Program?    * 

Two  paragraphs  have  been  revised  in 
this  section.  Paragraph  (b)  has  been 
amended  to  specify  what  the  Secretary 
considered  to  be  evidence  of  a  scholar's 
intent  to  enter  into  the  Special 
Repayment  Program  (i.e.,  a  signed 
Special  Repayment  Program  contract). 
With  this  amendment,  the  regulations 
now  coincide  with  the  directions  in  the 
notice  provided  directly  to  eligible 
defaulters.  Paragraph  (f)  has  been 
revised  to  conform  more  closely  with  the 
statutory  provision  which  requires  the 
Secretary  to  determine  if  an  individual 
will  not  be  relieved  of  his  or  her  liability 
1o  the  United  States  under  the  NHSC 
scholarship  programs  through  the 
Special  Repayment  Program.  See  section 
204(a)(4)  of  Public  Law  100-177. 

Section  62.74     Will  individuals  serving 
under  the  Special  Repayment  Program 
receive  credit  for  partial  service? 

Two  technical  corrections  have  been 
made  to  this  section.  First,  the  heading 
of  this  section  has  been  renumbered  as 
S  62.75.  Previously,  there  were  two 
sections  numbered  "62.74".  Second,  the 
definition  of  "t"  set  out  at  {  62.74(a)  has 
been  revised  to  conform  with  the  stated 
intent  in  the  preamble  to  the  interim 
rule — to  provide  NHSC  Scholarship 
Program  recipients  with  half  credit  for 
partial  service  under  an  SRP  agreement. 
The  formula  for  calculating  partial  credit 
in  the  interim  rule  had  inadvertently 
provided  the  Program  participant  with 
double  credit  for  prior  approved  service. 

Paperwork  Reduction  Act  of  1960 

This  final  rule  contains  no  information 
collection. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  rule  affects  only  private 
individuals.  Therefore,  the  Department 
of  Health  and  Human  Services  has 
determined  that  this  rulemaking  will  not 
significantly  impact  on  a  substantial 
number  of  small  entities  and  does  not 
require  preparation  of  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act,  Public  Law  96-354. 

The  Department  also  has  determined 
that  this  rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  Thus,  a 
regulatory  impact  analysis  is  not 
required  because  it  will  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  impose  a  major 
increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  State  or  local  government 
agencies;  or  geographic  regions;  or  (3) 


result  in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  42  CFR  Part  62 

Health  professions.  Loan  programs — 
health.  Grant  programs — health, 
scholarships  and  fellowships. 

Dated:  May  24. 1991. 
fames  O.  Mason, 
Assistant  Secretary  for  Health. 

Approved:  August  15. 1991. 
Louis  W.  Sullivan, 
Secretary. 

For  the  reasons  set  out  In  the 
preamble,  42  CFR  part  62,  subpart  D  is 
revised  as  set  forth  below. 

PART  62~NATIONAL  HtALTH 
SERVICE  CORPS  SCHOLARSHIP  AND 
LOAN  REPAYMENT  PROGRAMS 

Subpart  D— Special  Repayment  Program 

Sec. 

62.71  What  is  the  scope  and  purpose  of  the 
Special  Repayment  Program? 

62.72  Definitions 

62.73  What  are  the  procedures  for 
participation  in  the  Special  Repayment 
Program? 

62.74  How  much  credit  will  a  Program 
participant  receive  for  monetary 
repayments  made,  or  approved  service 
performed,  before  beginning  service 
under  the  Special  Repayment  Program?. 

62.75  Will  individuals  serving  under  the 
Special  Repayment  Program  receive 
credit  for  partial  service? 

62.76  How  will  amounts  of  money  due 
under  the  option  under  section  204(c)(1) 
of  Public  Law  100-177  be  required  to  be 
repaid. 

Subpart  D— Special  Repayment 
Program 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act  58  Stat.  690.  as  amended.  63  Stat. 
35  (42  use  216);  Sec.  204.  Pub.  L  100-177. 101 
Stat.  1000. 

§  62.71    What  la  the  scope  and  purpose  of 
ttie  Special  Repayment  Program? 

These  regulations  apply  to  the  Special 
Repayment  Program  authorized  under 
section  204  of  Public  Law  lOQ-177.  which 
provides  a  time-limited  opportunity  for 
persons  who  were,  on  November  1. 1987. 
in  breach  of  a  written  contract  under  the 
Public  Health  and  National  Health 
Service  Corps  Scholarship  Training 
Program  or  the  National  Health  Service 
Corps  Scholarship  Program  to  satisfy 
their  scholarship  obligations  through 
full-time  clinical  service.  These 
regulations  do  not  apply  to  any  PubHc 
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Health  and  National  Health  Service 
Corpft  SGhol6U*ship  Training  Program  or 
National  HeaJth  Service  Corps 
Scholarship  Program  obligation  which 
the  Secretary  has  determined  was 
completely  satisfied  through  service  or 
monetary  payment  prior  to  November  1. 
1987.  The  purpose  of  this  program  is  to 
supply  trained  hcaldi  professionals  for 
the  National  Health  Service  Corps, 
which  is  used  by  the  Secretary  to 
improve  the  delivery  of  health  services 
in  health  manpower  shortage  areas. 

§  62.72    Definition*. 

In  addition  to  the  definitions  in  {  62.2 
of  this  part  the  {ollowing  definitions  will 
apply  for  purposes  of  this  subpart: 

Eligible  defaulters  means  those 
individuals  who,  as  of  November  1, 1987, 
were: 

(1)  In  breach  of  a  written  contract 
entered  into  under  section  338A  of  the 
Act  and  liable  to  the  United  States 
under  section  33aE(b)  of  the  Act  and/or 
in  breach  of  a  written  contract  entered 
into  under  section  225  of  the  Act  (as  in 
effect  on  September  30, 1977)  and  liable 
to  the  United  States  under  section 
225(f)(1)  of  the  Act  (as  in  effect  on 
September  30, 1977);  and 

(2)  Not  already  serving  their 
obligations  en  Ciecember  1, 1987,  under  a 
judgment,  forbearance  agreement,  or 
ether  written  agreement  to  serve. 

HPOL  means  the  Health  Manpower 
Shortage  Area  Placement  Opportunity 
List  described  in  section  204(b)  of  Public 
Law  100-177. 

Match  means  that  the  Secretary  has 
received  dociunentation  of: 

(1)  An  offer  of  employment  from  a 
HPOL  or  SHPOLsite  which  specifies  at 
least  the  agreed  upon  salary  and  start 
date:  and 

(2)  The  Program  participant's 
acceptance  of  that  offer.  Provided, 
however,  that  if  the  program  participant 
would  be  self-employed,  a  match  means 
that  the  Secretary  has  approved  a 
program  participant's  private  practice 
option  application  under  section  338D(a) 
of  the  Act. 

Prior  approved  senice  means  service 
performed  prior  to  a  Program 
participant's  service  start  date  under  the 
Special  Repayment  Program: 

(1)  As  a  member  of  the  National 
Health  Service  Corps  pursuant  to  an 
assignment  by  the  Secretary  under 
section  333  of  the  Act; 

(2)  Under  a  written  private  practice 
•  ption  agreement  signed  by  the 
Secretary  ptirsuant  to  section  3380  of 
the  Act:  or 

(j),  In  corapliaace  with  section  338Qe) 
of  the  AcL 

Program  participant  means  an  eligible 
defaulter  whose  umtract  under  section 


204  of  Public  Law  100-177  has  been 
accepted  and  signed  by  the  Secretary. 

Scholarship  amount  means  the  sum  of 
any  amounts  paid  to,  or  on  the  behalf  of, 
a  scholarship  recipient  under  the  PH^ 
NHSC  Scholarship  Training  Program 
and/or  the  Scholarship  Program. 

SHPOL  means  the  Supplemental 
Health  Manpower  Shortage  Area 
Placement  Opportunity  List  described  in 
section  204(d)  of  Public  Law  100-177. 

Special  Repayment  Program  or 
Program  means  the  program  authorized 
by  section  204  of  Public  Law  100-177. 

Total  debt  means  the  debt  that  would 
be  owed  by  a  Program  participant  under 
section  225(f)tirof  the  Act,  aa  in  effect 
on  September  30, 1977,  and/or  section 
338E(b)  of  the  Act,  as  if  no  payments 
had  been  made  on  the  debt. 

§62.73    What  arc  tha  procsduTM  for 
participation  in  ItM  Special  Rapaymant 
Program? 

(a)  Notice  of  eligibility  for 
participation  in  the  program.  On  or 
before  February  29, 1988.  the  Secretary 
will,  subject  to  paragraph  (h)  of  this 
section,  send  written  notice  to  each 
eligible  defaulter  of  the  opportunity 
provided  under  this  Program.  The  notice 
will  be  sent  to  the  last  known  address  of 
each  eligible  defaulter  and  will  describe 
the  special  repayment  optiona  available 
under  the  Program. 

(b)  Selection  of  repayment  method. 
On  or  before  May  29, 198a  eligible 
defaulters  who  wish  to  participate  in 
this  Program  must  sign  and  submit  to  the 
Secretary  a  written  contract  to  provide 
service  in  accordance  with  either 
section  204(b)  or  section  204(c)  of  Public 
Law  100-177.  The  election  between 
section  204(b)  and  section  204(c)  of 
Public  Law  100-177  is  binding  on  the 
eligible  defaulters. 

(c)  Service  sites.  Program  participants 
will  receive  a  listing  of  approved  sites 
appropriate  to  the  service  option  they 
have  selected.  Program  participants 
electing  service  under  section  204(b)  of 
Public  Law  100-177  will  receive  a  HPOL. 
Program  participants  electing  service 
under  section  204(c)  of  Public  Law  100- 
177  will  receive  a  SHPOL  The  HPOL  or 
SHPOL  sent  to  the  Program  participant 
will  be  specific  to  the  Program 
participant's  profession  and  his  or  her 
specialty  training  which  is  most  needed 
by  the  National  Health  Service  Corps. 
The  Secretary  is  not  required  to  identify 
placements  for  Program  participants  in  a 
medical  specialty  for  which  the  National 
Health  service  Corps  has  no  need. 

(d)  Time  frames  for  matching  and 
commencing  service.  U  a  program 
participant  electing  to  serve  under 
section  204(b)  of  Public  Law  100-177 
chooses  to  serve  at  a  remaining  site  on 


the  1988  HPOL,  such  participant  must 
match  to  a  sita  and  must  begin  serving 
at  the  site  by  October  1. 1988.  If  a 
Program  participant  electing  to  serve 
under  section  204(b)  of  Public  Law  lOO- 
177  chooses  to  serve  at  a  site  on  the  1988 
HPOL,  such  participant  must  match  to  a 
HPOL  site  by  February  15. 1989,  and 
must  begin  service  at  the  site  by 
October  1, 1989.  If  a  Program  participant 
has  elected  to  serve  under  section  204(c) 
of  Public  Law  100-177,  such  participant 
must  match  to  a  SHPOL  site  by  May  15. 
1989,  and  must  begin  service  at  that  site 
by  October  1. 1989. 

(e)  Site  visits.  The  Program  participant 
is  responsible  for  the  costs  of  any  site 
visit(s)  and  any  other  contact  with  the 
site  to  obtain  employment  at  the  site. 

(f)  Effiect  of  failure  to  meet 
established  time  frames.  If  a  Program 
participant  does  not  match  to  a  site  or 
begin  service  at  that  site  within  the  time 
frames  described  in  paragraph  (d)  of  this 
section,  the  Secretary  will  determine 
that  such  individual  is  not  relieved  of  his 
or  her  liabihty  to  the  United  States 
under  the  PH/NHSC  Scholarship 
Training  Program  and/or  Scholarship 
Program  (including  accrued  interest 
and/or  damages). 

(g)  Service.  Service  must  be  performed 
in  accordance  with  subpart  II  of  part  D 
of  title  III  of  the  Act  Service  credit  will 
begin  after  a  Program  participant  has 
matched  to  a  HPOL  or  SHPOL  site  and 
has  commenced  service  at  that  site  in 
accordance  with  subpart  II  of  part  0  of 
title  in  of  the  Act 

(h)  Secretary's  exclusion  authority. 
The  Secretary  is  authorized,  at  any  time, 
to  deny  or  terminate  an  individual's 
participation  in  the  Program  for  reasons 
related  to  the  individual's  professional 
competence  or  conduct. 

S  62.74    How  mucfi  cradtt  wlH  a  Program 
participant  racatv*  tor  monatary 
rapaymants  made,  or  for  approved  tarvtc* 
portormad,  katar*  boginnina  Mfvtco  undar 
the  Spacial  Rapaymont  Program? 

(a)  Prior  approved  service  performed 
by  a  Program  participant  will  be. 
credited  to  the  Program  participant  for 
the  purpose  of  calculating  the  Program 
participant's  remaining  service 
obligation  under  this  Program.  Thus,  the 
Program  participant's  remaining  service 
obligation  w^ill  be  calculated  by 
subtracting  the  number  of  days  of  the 
Program  participant's  prior  approved 
service  from  the  number  of  days  of  the 
Program  participant's  original  service 
obligation  under  the  PH/NHSC 
Scholarship  Training  Program  and/or 
the  Scholarship  Program.  If  a  Program 
partieipant  haa  made  monetary 
payments,  his  or  her  remaining  service 
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obligation  wrill  be  reduced  by  converting 
the  monetary  payments  into  days  of 
service  credit  as  set  forth  in  paragraph 
(b)  or  (c)  of  this  section,  whichever  is 
applicable. 

(b)  Program  participants  who  elect  to 
serve  ptirsuant  to  section  204(b)  and 
section  204(cK2)  of  PubHc  Law  100-177. 
will  not  receive  a  refund  of  any  amounts 
previously  paid  but  will  receive  service 
credit  for  those  paynrents  as  follows: 

(1)  The  number  of  days  of  service 
credit  will  be  calculated  by  dividing  the 
total  amount  paid  by  the  Program 
participant  prior  to  the  Program 
participant's  service  start  date  by  the 
total  debt  as  of  the  service  start  date 
and  multiplying  the  result  of  that 
division  by  the  number  of  days  of  the 
participant's  remaining  service 
obligation  (as  determined  by  the  formula 
set  forth  in  the  second  sentence  of 
paragraph  (a)  of  this  section). 

(2)  If  the  Program  participant  defaults 
on  a  contract  under  this  Program,  prior 
monetary  payments  will  not  be  credited 
to  service  but  will  be  applied  to  the 
monetary  debt  owed  by  the  Program 
participant. 

(c)  Program  participants  who  elect  to 
serve  under  section  204(c)(1)  of  Public 
Law  100-177  must  pay  an  amount  equal 
to  the  scholarship  amount.  Any  amounts 
paid  by  the  Program  participant  prior  to 
or  after  entry  into  the  Program,  in 
accordance  with  9  62.76  of  this  subpart, 
will  be  used  to  reduce  the  Program 
participant's  financial  obligation      j 
incurred  under  section  204(c)(1)  of 
Public  Law  100-177.  In  some  cases,  the 
amounts  paid  before  or  after  entry  into 
the  Program  will  exceed  the  scholarship 
amount.  These  payments  in  excess  of 
the  scholarship  amount  will  be    • 
converted  into  days  of  service  credit 
under  the  formula  set  forth  in  paragraph 
(b)(1)  of  this  section.  If  a  Program 
participant  defaults  on  a  contract  under 
this  option,  the  monies  paid  in  excess  of 
the  scholarship  amount  will  not  be 
credited  to  service  but  will  be  credited 
toward  the  monetary  debt  owed  by  the 
Program  participant  under  section 
338E(b)  of  the  Act  or  section  225(r)(l)  of 
the  Act  as  in  effect  on  September  30, 
1977.  The  scholarship  amount  paid  upon 
entering  this  option  will  be  forfeited. 

S62.7S    WHt  Indlvtduato  aarving  undM- tlM 
Cpocial  Rapaymant  Program  racoiva  cradit 
for  partiai  aarvica? 

(a)  With  respect  to  obligations  under 
the  Scholarship  Program,  a  credit  will  be 
allowed  for  partial  service  onder  the 
Special  Repayment  Program  and  will 
result  in  a  reduction  of  the  Program 
participant's  Rnancial  obligation  in 
accordance  with  the  following  formula: 


A>30 


[t-(8  +  ¥,r)\ 


In  which: 

'A'  It  the  amount  the  United  States  is  entitled 
to  recover. 

"0'  is  the  suni  of  the  amounts  paid  to  or  on 
behalf  of  the  Program  participant  under 
the  Scholarthtp  Program  and  the  interest 
on  such  amoonti  which  would  be 
payable  if,  at  the  time  the  amounts  were 
paid,  they  were  loans  bearing  interect  at 
the  maximum  legal  prevailing  rate,  as 
determined  by  the  Treasurer  of  the 
United  Sutea; 

T  ii  the  sum  of  (1]  the  number  of  months  of 
l^rior  approved  service  plus  (2)  the 
number  of  months  of  the  Progiam 
participant's  period  of  obhgated  service 
under  the  Pro^m  including  any 
additional  months  of  service  incurred 
pursuant  to  section  204(cK2)  of  Public 
Law  100-177; 

'b'  is  the  number  of  months  of  prior  approved 
service  performed  by  the  Program 
participant  before  commencing  service 
under  this  Program:  and 

V  is  the  number  of  months  of  service 

performed  by  the  Program  participant  in 
compliance  with  this  Program. 

However,  where  a  judgment  has  been 
entered  against  a  Program  participant 
the  formula  will  be  revised  such  that: 

'30'  is  the  amount  of  the  judgment 

representing  the  Program  participant's 
Uability  under  the  Scholarship  Program, 
including  any  accrued  poet  judgment 
interest  and  excluding  any  monetary 
payments  on  the  judgment  which  may 
have  been  made  by  the  Program 
participant: 

't'  is  the  sum  of  (1)  the  number  of  months  of 
prior  approved  service  performed  by  the 
Program  participant  after  entry  of  the 
judgment  but  before  commencing  service 
under  this  Program  plua  (2)  the  number  of 
months  of  the  Program  partici|>ant's 
period  of  obligated  service  under  the 
Program  including  any  additional  months 
of  service  incurred  pursuant  to  section 
2M(c)(2)  Of  Public  Law  100-177;  and 

's'  is  the  number  of  months  of  prior  approved 
service  performed  tiy  the  Program 
participant  after  the  entry  of  the 
judgment  but  before  commencing  service 
iHtder  this  Program. 

(b)  With  respect  to  obligations  under 
the  PH/NHSC  Scholarship  Training 
Program,  if  a  Program  participant  fails  to 
complete  the  period  of  obligated  service 
under  the  Program  (including  any 
additional  months  of  service  incurred 
pursuant  to  section  204(c)(1)  of  Public 
Law  100-177),  no  credit  for  partial 
service  imder  this  Program  will  be 
allowed. 

(c)  Where  particrpants  have 
obligations  under  both  the  Scholarship 
Program  and  the  PH/NHSC  Scholarship 
Training  Program,  credit  for  service  will 


be  applied  against  the  scholarship 
obligations  in  the  order  in  which  they 
were  incurred.  i 

§  62.76    How  wW  amounts  of  menoy  duo 
undar  the  option  under  aactton  204(c)(1)  of 
Public  Law  100-177  b«  raquirad  to  bo 
repaid? 

Program  participants  who  elect  to 
serve  under  section  204(c)(1)  of  Public 
Law  100-177  will  be  required  to  pay  the 
full  scholarship  amount  at  least  60  days 
prior  to  the  service  start  dale  specified 
in  the  documentation  submitted  to  the 
Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  13 

[Qaa  Docket  66-218;  FCC  t1-2Ml 

Fee  Collection  Program  (Fees  U) 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Conunission  has 
generally  upheld  its  fee  collection 
program,  Establishment  of  a  Fee 
Collection  Program  to  Implement  the 
Provisions  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1989,  (Fees 
II),  55  FR  19148,  May  8, 1990.  5  FCC  Red 
3558  (1990),  which  it  adopted  to 
implement  the  provisions  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1980.  In  response 
to  the  issues  raised  by  petitioners 
concerning  the  fee  filing  procedures 
adopted  by  the  FCC  and  the 
applicability  of  specific  fees,  the 
Commission  has  made  some 
clarifications  and  modifications  to  its 
rules.  The  intended  effect  of  this  action 
is  to  address  any  concerns  raised  by 
petitioners  in  order  to  provide  service  to 
the  public  in  the  most  efficient, 
uncomplicated,  timely  and  courteous 
manner  possible. 

EFFtcnvi  DATS:  October  la  1961. 

FOR  FURTMCR  IWrOWMATlOW  CONTACT: 

MarUn  Blumenthal  (202)  254-6530  or 
Sharon  B.  Kelley.  Office  of  General 
Counsel,  Federal  Communications 
Commission  (202)  632-6090. 

SUPPLXMENTARY  NtFORMATtON:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  September  23. 1981  end 
released  October  10, 1991.  The  full  text 
of  this  Commission  Memorandum 
Opinion  and  Order  is  availab'    for 
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inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  full  textof  this 
item  may  also  be  purchased  from  the 
Commission's  copy  contractor. 

L  Implementation  of  Fees  II 

1.  As  indicated  in  Fees  II,  although  we 
originally  intended  to  seek  comment  on 
proposed  implementing  regulations,  the 
decision  to  proceed  directly  to  the 
adoption  of  implementing  rules,  without 
benefit  of  notice  and  comment 
rulemaking,  was  driven  by  two 
important  factors:  (1)  A  strongly  stated 
congressional  intention  that  the  new 
fees  be  implemented  within  150  days  of 
enactment  of  the  1989  Budget  Act:  and 
(2]  a  desire  to  achieve  a  smooth 
transition  to  the  new  fee  amounts  and 
procedures  by  giving  the  public 
sufficient  advance  notice  of  the 
changeover.  In  addition,  we  have  given 
full  and  careful  consideration  to  the 
petitions  for  reconsideration  to  assess 
whether  adjustments  should  be  made  to 
the  new  rules.  Hence,  we  believe  the 
public  has  been  afforded  a  complete  and 
fair  opportunity  to  comment  on  the  new 
procedures. 

II.  Fee  Filing  Procedures 

A.  The  Use  of  a  Lockbox  Bank 

2.  A  number  of  petitioners  take  issue 
with  the  use  of  a  lockbox  bank,  arguing 
that  the  Commission  could  and  should 
accept  and  process  all  fee  submissions 
itself.  The  Commission  explains  that  the 
Department  of  the  Treasury  lockbox 
bank  program  offers  a  means  to 
accomplish  fee  processing  without 
significant  delays  in  the  substantive 
processing  at  virtually  no  cost  to  the 
Commission.  Because  the  functions 
performed  by  the  Mellon  Bank  are  paid 
for  by  Department  of  the  Treasury,  not 
the  Commission,  the  lockbox  filing  also 
provides  the  most  cost-effective  cash 
management  techniques  for  the 
government  as  a  whole. 

B.  Alternative  Lockbox  Locations 

3.  Although  the  Commission  did  not 
abolish  the  use  of  a  lockbox  bank  for  fee 
processing,  or,  alternatively,  change 
lockbox  bank  locations  to  Philadelphia 
or  establish  a  lockbox  bank  in 
Washington,  we  note  that,  if  the 
Treasury  Department,  which  has 
primary  jurisdiction  over  the 
appropriate  criteria  for  lockbox  banks, 
were  to  enter  into  a  lockbox  agreement 
with  a  Washington  bank,  the 
Commission  will  revisit  this  issue  to 
consider  the  use  of  a  Washington 
facility  for  receipt  of  FCC  fees. 


C.  Other  Filing  Procedures 
Split  Filings 

4.  A  number  of  petitioners  propose 
that  applicants  be  given  the  option  of 
"split"  filings  by  sending  the  fee  check 
and  FCC  Form  155  to  the  lockbox  bank, 
while  the  underlying  application  or 
other  filing  is  submitted  directly  to  the 
FCC.  The  Commission  considered  this 
system  in  Fees  11,  including  the  use  of 
bar  coded  or  pre-numbered  fee  forms. 
Since  this  option  would  require  the 
matching  up  of  fee  payments  and 
underlying  filings,  it  would  use 
substantial  Commission  resources, 
delay  substantive  processing,  and  create 
a  potentially  significant  source  of  errors. 
Nevertheless,  because  of  continued 
interest  in  filing  in  Washington.  DC,  we 
are  looking  into  a  spht  filing  procedure 
that  would  minimize  the  Commission's 
resources  involved. 

Deposit  Account 

5.  A  petitioner  suggests  that  we  adopt 
a  deposit  account  procedure  similar  to 
those  used  by  the  Patent  &  Trademark 
Office  or  U.S.  Copyright  Office.  The 
Commission's  staff  and  the  Mellon  Bank 
will  be  exploring  the  feasibility  of  such  a 
system  in  the  future. 

Back-up  Filings 

6.  Petitioners  recommend  extending 
the  voluntary  back-up  filing  procedure 
set  out  in  Fees  U  to  all  fee  filings,  or  at 
least  to  all  "deadline"  filings.  Fees  II 
established  a  back-up  filing  procedure 
under  which  applicants  may  submit  an 
unofficial  copy  of  certain  time  critical 
applications,  together  with  evidence  of 
timely  shipments  to  Pittsburgh,  to  the 
Commission  in  Washington  to  be  date 
stamped  and  retained  by  the  Secretary's 
Office.  The  Commission  explains  that  to 
extend  the  back-up  procedure  to  all 
deadline  filings  would  so  substantially 
increase  the  burden  on  the 
Commission's  record  keeping  and 
storage  resources  that  it  could  not 
feasibly  adopt  this  proposal.  We  agree 
with  commenters  that  it  is  appropriate 
to  reduce  documentation  provided  with 
the  backup  filing  procedure,  and  amend 
the  Commission's  rules  accordingly. 

Date/Stamp  Receipts 

7.  A  petitioner  seeks  clarification  of 
the  date  stamp/receipt  procedures  by 
which  the  Bank  returns  a  copy  of  the 
filing  to  the  applicant.  While  there  may 
have  been  some  problems  with  this 
procedure  during  the  early  phases  of  the 
implementation  of  Fees  II.  we  issued  a 
June  21, 1990  Public  Notice  providing 
further  clarification  and  the  process  is 
now  operating  smoothly. 


Fee  Form  Correction  Policy 

8.  A  petitioner  recommends  adopting 
a  policy  of  permitting  applicants  one 
opportunity  to  correct  fee  form  errors 
and  permitting  corrected  fee  portions  of 
filings  to  be  accepted  nunc  pro  tunc. 
However,  as  the  Commission  explained 
in  Fees  II.  the  submission  of  an  error- 
free  Form  155  is  essential  to  the  efficient 
processing  of  fees.  It  would  tie  up 
substantial,  additional  Commission  and 
government  resources  to  implement 
Petitioner's  proposal  to  date  stamp  and 
return  such  filings  with  a  letter 
explaining  the  reason  for  return.  Thus, 
we  find  no  basis  for  permitting 
applicants  the  opportunity  to  correct  fee 
form  errors. 

Multiple.  Related  Applications 

9.  One  petitioner  asks  that  the  filing 
procedure  for  multiple,  related 
applications  be  clarified.  A  number  of 
petitioners  propose  that  a  single  check 
be  used  when  an  applicant  files  multiple 
applications  in  the  same  radio  service. 
The  Commission  concludes  that  the 
better  approach  would  be  to  require  a 
separate  check  for  each  application  so 
that  there  is  no  question  as  to  wh'''h  fee 
covers  which  application. 

Microfiche  Requirement  and  Form  155 

10.  A  petitioner  asks  that  the 
Commission  reconsider  the  need  to 
microfiche  FCC  Form  155  with  mobile 
services  filings.  Because  controversies 
may  arise  concerning  fees,  we  believe  it 
is  necessary  to  retain  the  fee  form  with 
the  application  form.  Exempting  Form 
155  from  the  microfiche  requirement 
would  defeat  the  very  purpose 
underlying  the  microfiche  requirement — 
the  reduction  of  storage  space 
requirements.  Accordingly,  FCC  Form 
155  will  continue  to  be  included  in  the 
five  page  count  minimum  until  such  time 
as  the  forms  are  revised  to  incorporate 
this  information  in  the  application  itself 
and  the  filing  of  a  separate  Form  155  is 
no  longer  necessary. 

III.  Applicability  of  Specific  Fees 
(Requests  for  Waivers,  Exemptions, 
and /or  Clarifications) 

A.  Part  69 

11.  The  Commission  also  agrees  with 
a  petitioner  that  Congress  did  not  intend 
the  accounting  and  audit  waiver  fee  to 
apply  to  requests  for  waiver  of  tariff 
rules  and  requirements  included  in  part 
69.  The  Commission  notes  that  the  costs 
of  such  waivers  will  generally  be 
included  in  the  fees  established  for  tariff 
filings  and  it  amends  the  Commission's 
rules  accordingly. 
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B.  Field  Audit/Attestation  Audit 

12.  The  Commission  concurs  with  a 
petitioner's  request  for  the  issuance  of 
guideUnes  to  clarify  what  constitutes  a 
field  audit  and  an  attestation  audit. 

C.  Low  Earth  Orbit  Satellite  Systems 

13.  VITA,  a  non-profit  entity  that 
provide*  developing  countries  with  a 
variety  of  information  and  technical 
resources,  argues  that,  because  of  their 
purpose  and  non-profit  status,  they  are 
analogous  to  entities  currently  exempted 
from  fees  under  47  U.S.C  158(d)(1). 
Because  VITA  does  not  fall  within,  nor 
is  it  analogous  to,  the  types  of  radio 
services  listed  in  the  statute  to  which 
fees  do  not  apply,  and  since  non-profit 
entitiewre  not  exempted,  the 
Commission  finds  no  basis  upon  which 
to  grant  an  exemption,  VITA  also 
questions  whether  fees  should  apply 
because  so  many  more  satellites  must 
be  put  up  for  the  type  of  satellite  system 
they  are  providing.  While  we  agree  that 
the  filling  fees  involved  are  significant, 
such  fees  represent  only  a  small  fraction 
of  the  cost  of  each  satellite,  and  the 
Commission  must  still  do  the  same 
amount  of  work  for  each  application. 
Accordingly,  we  find  no  basis  for 
exempting  LEO  satellite  systems  from 
filing  fees. 

D.  Certification  in  Annuat  Ownership 
Report 

14.  A  petitioner  argues  that  the 
Commission  should  not  require  a  fee 
from  a  broadcast  licensee  who,  in 
compliance  with  S  73.3615  of  the 

f  .ommission'i  rules,  annually  files  a 
simple  statement  indicating  "no  change" 
in  the  ownership  structure  of  the 
licensee.  In  describing  the  ownership 
report  fee.  the  legislative  history 
specifically  provides  that  the  fee  applies 
to  both  a  full  report  and  the  certification 
of  "no  change."  Thus,  the  Commission 
finds  no  basis  for  granting  such  an 
exemption  herein. 

E.  Noncommercial  International 
Broadcasters 

15.  Because  Congress  did  not  create 
an  exemption  for  noncommercial 
educational  international  broadcasters, 
the  Commission  believes  this  indicates 
an  intention  that  these  fees  apply  to  all 
broadcasters.  Thus,  the  Commission  will 
not  create  an  exemption  for  this  service. 

F.  Rulemaking  Petitions 

16.  A  petitioner  proposes  the  deletion 
of  any  fee  for  a  rulemaking  petition, 
labeling  it  "an  unconstitutional  tax  on 
the  ability  of  the  public  to  participate  in 
the  process  of  government."  However, 
the  Commission  notes  that  fees  are  not 
assessed  for  routine  rulemakings  of 


general  applicability,  nor  are  there  fees 
for  rulemakings  to  amend  the  FM  or  TV 
tables.  The  fee  appLes  only  to  petitions 
for  rulemaking  which,  if  granted,  would 
effectuate  the  upgrading  of  a  particular 
station  by  changing  its  community  of 
license  or  its  charuiel  (FM).  These 
rulemakings  are  the  first  step  in  an  effort 
to  upgrade  a  station,  and  the  fee  is  only 
payable  if  the  hcensee  is  successful  in 
achieving  the  upgrade. 

C.  Fee  Refunds 

Hearing  Fee  Refunds 

17.  A  petitioner  proposes  that  section 
1.1111(c)(2)  of  the  Commission's  rules  be 
amended  to  require  a  refund  of  a 
hearing  fee  in  a  comparative  broadcast 
proceeding  if  only  one  applicant  files  a 
Notice  of  Appearance  and  the  only 
outstanding  issue  precluding  a  grant  of 
the  application  is  an  air  hazard 
issue.Tlie  Commission's  decision  in  the 
Fees  I  Reconsideration  Order,  3  FCC 
Red  at  5990,  to  retain  hearing  fees 
whenever  the  sole  surviving  applicant 
had  to  satisfy  a  directive  specified  in  the 
designation  order,  is  no  longer 
warranted.  The  Commission,  amends  on 
its  own  motion,  section  1.1111  of  the 
Commission's  rules.  47  CFR  1.1111,  to 
provide  for  the  retention  of  the  fee  only 
where  a  decision  on  the  merits  is 
required  to  resolve  an  outstanding  issue. 

Ship  and  Aircraft  Stations 

18.  Petitioners  argue  that  applying  a 
waiver  fee  involving  ship  and  aircraft 
stations  on  a  per  unit  basis  is 
inconsistent  with  the  Budget  Act.  In 
amending  the  Schedule  of  Charges, 
Congress  explained  in  the  legislative 
history  that  "(rjequests  for  a  fleet 
license  will  be  charged  according  to  the 
number  of  stations  requested." 
Moreover,  petitioners  request  that 
routine  waivers  be  assessed  a  single  fee. 
regardless  of  the  number  of  stations  or 
rule  sections  involved,  is  also 
inconsistent  with  congressional  intent. 
The  legislative  history  explicitly 
provides  that  nonroutine  waivers 
"involve  more  than  one  rule  section  or 
station." 

Construction  Permits 

19.  The  Commission  agrees  with  a 
petitioner  that  applicants  for  a  vacant 
FM  allotment  in  the  mass  media 
services  under  the  "first-come,  first- 
served"  rule,  47  CFR  73.3573(0(3),  should 
be  entitled  to  a  fee  refund  where  such 
applicants  request  the  dismissal  of  their 
application  for  the  same  vacant  channel. 
The  Commission  concludes  that  a 
refund  is  warranted  in  these  situations, 
where,  at  the  time  an  application  is 
filed,  the  Commission's  data  base  docs 


not  iiulicate  that  there  is  pending  any 
previously  submitted  application  for  the 
same  vacant  allotment.  Accordingly,  the 
Commission  amends  i  1.1111  of  the 
Commission's  Rules.  47  CFR  1.1111.  to 
permit  fee  refunds  to  such  applicants 
filing  under  the  "first-come,  first-served" 
procedure  in  47  U.S.C  73.3573(f)(3).  The 
refund  request  must  be  filed  within 
fifteen  days  of  issuance  of  an  FCC 
Public  Notice  indicating  that  the  first 
such  previously  filed  pending 
application  was  received  bat  not  yet 
accepted  for  tender,  and  the  applicant 
requesting  the  refund  must  also  have 
requested  dismissal  of  its  application. 

H.  Sea  Scout  Program  Vessels 

20.  A  petitioner  requests  a  waiver  of 
the  ship  radio  inspection  fee  because  the 
boat  is  owned  and  operated  by  a  tax 
exempt  organization  for  the  benefit  of 
youth  members.  However,  Congress  did 
not  create  any  specific  exemption  for 
youth  organizations  or  all  not-for-profit 
organizations,  and  the  imposition  of  a 
$320  ship  inspection  fee  would  not 
appear  to  preclude  petitioner  from 
carrying  out  its  organization's  activities. 
Further,  Congress  directed  that  the 
waiver  provision  be  construed 
"narrowly."  and  grant  of  the  waiver 
would  render  it  virtually  impossible  for 
us  to  deny  waivers  to  a  multitude  of 
similar  groups  who  may  have  equally 
laudable  purposes.  In  these 
circumstances,  and  consistent  with  the 
clear  congressional  intent  that  we  grant 
waivers  only  in  a  very  narrow  class  of 
cases,  the  Commission  concludes  that 
grant  of  petitioner's  waiver  request 
would  not  promote  the  public  interest. 

/.  Modification  of  PPMRS  Licenses 

21.  The  Commission  endorses 
petitioners'  position  that  neither  the 
stal'jte  nor  its  legislative  history 
indicutes  an  intent  to  charge  a  fee  for 
prrvirusly  hcensed  Poinf-to-Point 
Microwave  facilities  that  are 
subsequently  modified,  where  the 
mod  fixation  does  not  involve  a  new 
frequency.  The  Commission  clarifies 
that  its  rules  do  not  contemplateia  fee  in 
sui  h  circumstances. 

Rcstrirted  Radiotelephone  Operator 

F'tTITliiS 

22.  A  number  of  petitioners  argue  that 
Congress  intended  to  exempt 
noncommercial  educational  (NCE) 
broadcast  stations  from  payment  of  a 
$35  fee  with  applications  for  Restricted 
Radiotelephone  Operator  Permits  (RPs) 
when  such  applications  are  filed  by 
persons  intending  to  work  at  NCE 
stations.  The  Commission  states  that 
although  the  RP  application  fee  is  to  be 
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paid  by  the  individual  applicant,  not  the 
station,  it  appears  that  the  imposition  of 
the  fee  will  ultimately  inure  to  the 
detriment  of  NCE  stations  that  rely 
heavily  on  volunteers  who  may  be 
unwilling  or  unable  to  pay  the  fee.  The 
Commission  agrees  that  an  exemption 
from  the  RP  application  fee  for  persons 
at  NCE  stations  would  be  consistent 
with  the  intent  of  Congress  in  exempting 
NCE  stations  from  fees.  Because  the  RP 
is  a  lifetime  permit  to  operate  certain 
radio  transmitting  equipment  in  addition 
to  transmitters  at  NCE  stations,  the 
Commission  feels  that  the  exemption 
will  have  to  be  tailored  to  prevent  fee 
exempt  applicants  from  using  the  permit 
for  other  purposes. 

rv.  Publication  of  Fee  Dedsions  and 
Public  Notices 

23.  The  Commission  has  made 
editorial  changes  to  the  rules  to  correct 
incorrect  references  to  FCC  numbers 
and  fee  amounts.  A  petitioner 
recommends  that  we  issue  notices  at 
least  once  a  week,  and  publish  the 
entire  text  of  all  determinations  in  the 
FCC  Record,  rather  than  just  list  what 
determinations  have  been  placed  in  the 
fee  docket.  The  Commission  has 
periodically  issued  Public  Notices 
clarifying  fee  procedures,  summarizing 
FCC  fee  decisions  of  significance  or 
addressing  other  issues  that  it  felt 
needed  to  be  addressed.  The 
Commission  has  also  held  a  number  of 
workshops  and  so-called  "brown  bag 
lunches"  on  a  variety  of  fee-related 
topics.  Fee  Filing  Guides  are  available 
through  the  Commission's  Office  of 
Public  Affairs  and  Field  Offices  and 
additional  information  may  be  obtained 
through  the  Fees  Hotline  at  (202)  632- 
FEES.  We  will  also  begin  publishing  the 
full  text  of  all  fee  decisions  in  the  FCC 
Record  within  60  days. 

24.  Authority  for  this  action  is 
contained  in  section  4(i)  and  6(f)  of  the 
Communications  Act  of  1934,  as 
amended,  4  U.S.C.  154(i)  and  158(f). 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure.  / 

47  CFR  Part  13 

Radio. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

47  CFR  parts  1  and  13  are  amended  as 
follows: 

1.  The  authority  citation  for  subpart  G, 
part  1  continues  to  read  as  follows: 

Authority:  Sec.  3001(a).  Pub.  L  101-239. 103 
Stat  2106.  47  U.S.C.  158. 


2.  Section  1.1111  is  amended  by 
redesignating  paragraph  (b)  as 
paragraph  (a)(6],  by  redesignating 
paragraphs  (c)  through  (c)(5)  as 
paragraphs  (b)  through  (b)(5),  by 
revising  newly  redesignated  paragraphs 
(b),  (b)(3)  and  (b)(4)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

91.1111  Return  or  rtfund  of  cliarge*. 

***** 

(b)  Applicants  in  the  Mass  Media 
Services  designated  for  comparative 
hearings  will  be  entitled  to  a  grant 
without  payment  of  the  hearing  fee  or  a 
refund  of  the  hearing  fee  paid  in  the 
following  circumstances. 

*        •        *        •        • 

(3)  When  only  one  applicant  Rles  a 
Notice  of  Appearance  and  pays  the 
hearing  fee.  that  single  remaining 
applicant  will  be  entitled  to  a  refund  of 
the  hearing  fee  upon  request  if  it  is 
immediately  grantable  or  if  all  issues 
speciHed  in  the  designation  order  and 
requiring  resolution  can  be  deleted.  See 
§  1.229  of  this  part. 

(4)  When  a  settlement  agreement  filed 
with  the  presiding  judge  by  the  Notice  of 
Appearance  deadline  (see  S  1-221  of  this 
part]  provides  for  the  dismissal  of  all  but 
one  of  the  applicants,- and  the  single 
remaining  applicant  is  immediately 
grantable,  no  hearing  fee  is  due. 
However,  if  the  appHcant  cannot  be 
granted  without  resolution  of  issues 
specified  in  the  designation  order,  it 
must  pay  the  hearing  fee.  That  payment 
will  be  refunded  upon  request  if  all 
outstanding  issues  can  be  deleted.  See 

S  1.229  of  this  part. 
***** 

(c)  Applicants  in  the  Mass  Media 
Services  for  first-come,  first-served 
construction  permits  will  be  entitled  to  a 
refund  of  the  fee,  if,  within  fifteen  days 
of  the  issuance  of  a  Public  Notice 
indicating  that  there  is  a  previously  filed 
pending  application  for  the  same  vacant 
channel,  such  apphcation  notifies  the 
Commission  that  they  no  longer  wish 
their  application  to  remain  on  file 
behind  the  first  applicant  and  any  other 
applicants  filed  before  his  or  her 
application,  and  the  applicant 
specifically  requests  a  refund  of  the  fee 
paid  and  (Usmissal  of  his  or  her 
applicant 

S  1.1102    (Am«ndMl] 

3.  Section  1.1102  is  amended  by 
removing  the  words  "FCC  155"  in 
paragraph  (3)(a). 

4.  Section  1.1112  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

91.1112  G«n«ral  •xmnption*  to  chargM. 


(g)  Applications  for  Restricted 
Radiotelephone  Operator  Permits  where 
the  applicant  intends  to  use  the  permit , 
solely  in  conjunction  with  duties 
performed  at  radio  facilities  qualifying 
for  fee  exemption  under  paragraphs  (c), 
(d).  or  (e)  of  this  section. 
***** 

2.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority;  Sees.  4.  303.  48  Stat.  1066. 1082 
as  amended;  47  U.S.C.  154.  303. 

1.  Section  13.5  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

913.S    Eligibility  for  IMW  HctnM.     ' 

*****  ] 

(d)  Any  eligible  individual  may  apply 
for  a  Restricted  Radiotelephone 
Operator  Permit  authorizing  only  the 
performance  of  the  permissible  duties  at 
noncommercial  educational  stations. 
Application  for  such  a  limited  use 
Restricted  Radiotelephone  Operator 
Permit  should  be  made  on  the 
appropriate  FCC  form  and  submitted 
directly  to  the  Commission's  Offices  in 
Gettysburg.  Pennsylvania.  Applications 
claiming  this  fee  exemption  under  47 
CFR  1.1112  of  this  chapter,  should  be 
accompanied  by  the  following 
certification,  signed  by  the  applicant; 
"The  Restricted  Radio  Telephone 
Operator  Permit  being  applied  for  wilt 
be  used  only  at  a  noncommercial 
educational  station."  The  holder  of  a 
Restricted  Radiotelephone  Operator 
Permit  limited  to  use  at  noncommercial 
educational  broadcast  stations  may 
request  the  termination  of  that  limitation 
by  filing  an  application  for  a  new  permit, 
together  with  the  payment  of  the  fee,  in 
the  manner  set  forth  in  S  1.1103  of  this 
chapter. 

(FR  Doc.  91-25893  Filed  11-6-91;  8:45  am] 

WLUNO  CODE  SrU-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  91-223;  RM-7758] 

Radio  Broadcasting  Services;  Rozel, 
KS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  254C1  for  Channel  254A  at 
Rozel,  Kansas,  and  modifies  the 
construction  permit  for  Station  KGZE  to 
specify  opration  on  the  hihger  class 
channel,  in  response  to  a  petition  filed 
by  Lee  E.  Scott.  See  56  FR  40590,  August 
15, 1991.  The  coordination  for  Channel 
254C1  at  Rozel  are  38-20-00  and  99-40- 
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00.  With  this  action,  this  proceeding  is 
terminated. 

EFF"CTIve  date:  December  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPtiMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-223, 
adopted  October  21, 1991,  and  released 
November  1, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  1714  21st 
Street.  NW.,  Washington,  DC  20036, 
(202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

$73,202    (AmcfldMi] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Charmel  254A  and  adding 
Channel  254C1  at  Rozel. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-26798  Filed  11-5-91;  8:45  am] 

B;LUNG  code  S713-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parte  216  and  247 
[Docket  No.  910777-11771 

Taking  and  Importing  of  Marine 
Mammals;  "Dolphin  Safe"  Tuna 
Labeling 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  postponement  of 
effectiveness  and  delay  in  compliance 
date  of  a  collection-of-information 
requirement. 

summary:  Notice  is  hereby  given  that 
the  requirement  for  NOAA  Form  370 
"Fisheries  Certificate  of  Origin"  to 
accompany  certain  fish  and  fish 
products  (originally  published 
September  19, 1991,  at  56  FR  47418]  is 


postponed  until  December  1, 1991,  for  all 
product  forms  of  tuna  and  other  fish 
subject  to  the  provisions  of  50  CFR 
216.24(e)(3)  and  50  CFR  247.4.  except  for 
those  canned  tuna  products  subject  to 
those  provisions  that  are  entered  into  a 
bonded  warehouse  prior  to  December  1, 

1991,  which  need  not  be  accompanied 
by  NOAA  Form  370  until  January  8, 

1992.  The  collcction-of-information 
requirements  to  be  made  effective 
November  1, 1991,  as  published  in  a 
notice  of  October  4, 1991  (56  FR  5027B), 
are  postponed  until  December  1, 1991, 
and  the  compliance  date  for  canned 
tuna  products  entered  into  a  bonded 
warehouse  prior  to  December  1, 1991.  is 
delayed  to  respond  to  concerns  of 
importers.  The  former  collection-of- 
information  requirements  contained  in 
50  CFR  216.24(e)(3)  will  remain  in  effect 
through  November  30, 1991. 

DATES:  The  effective  date  for  .^^ 
§§  216.24(e)(3)  and  247.4  announced  on 
October  4, 1991.  at  50  FR  50278  is 
postponed  until  December  1. 1991.  The 
provisions  of  S  216.24(e)(3)  as  published 
on  September  19, 1991,  at  56  FR  47418 
will  not  be  applicable  to  canned  tuna 
products  entered  into  a  bonded 
warehouse  prior  to  December  1, 1991, 
until  January  8, 1992. 

addresses:  Copies  of  NOAA  Form  370 
and  instruction  sheets  for  the  form  are 
available  by  contacting:  E.C.  Fullerton, 
Director,  Southwest  Region,  NMFS,  300 
South  Ferry  Street  room  2005.  Terminal 
Island,  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACr. 
E.C.  Fullerton,  Director,  Southwest 
Region,  (213)  514-6196;  FAX  (213)  514- 
6194. 

SUPPt.EMENTARY  INFORMATION:  On 

September  19, 1991,  NMFS  published  an 
i.'iterim  final  rule  (56  FR  47418)  to 
implement  the  Dolphin  Protection 
Consumer  Information  Act.  NOAA  Form 
370  "Fisheries  Certificate  of  Origin" 
required  by  those  regulations  will  allow 
NMFS  to  determine  the  origin  and 
method  of  harvest  of  yellowfin  tuna 
potentially  harvested  by  purse  seine  in 
the  eastern  tropical  Pacific  Ocean,  and 
of  several  species  of  fish,  including 
species  of  tuna,  potentially  harvested  by 
large-scale  driftnet.  IThe  form  will  also 
fdcihtate  enforcement  of  the  standards 
for  use  of  "dolphin  safe"  labels  on  tuna 
products.  Notice  was  given  on  October 
4, 1991.  (56  FR  50278)  that  NOAA  Form 
370,  as  described  in  50  CFR 
216.24(e)(3)(iii),  must  accompany  all 
shipments  of  the  products  listed  under 
50  CFR  216.24(e)(2)  beginning  November 
1, 1991,  as  required  by  50  CFR 
216.24(e)(3)  and  50  CFR  247.4. 

NMFS  originally  intended  to  give  45  to 
60  days  notice  for  requirement  of  NOAA 


Form  370.  However,  delays  in  approval 
and  publication  of  the  notice  allowed 
less  than  30  days  notice.  Several 
importers  and  import  brokers  have 
notified  NMFS  that  there  are  shipments 
already  in  transit  that  do  not  have  the 
required  certification,  but  that  are  not 
due  to  arrive  in  the  United  States  until 
sometime  after  November  1. 1991. 
Additionally,  several  importers  have 
large  stockpiles  of  caimed  tuna  product^ 
in  storage  for  entry  in  the  United  States 
that  do  not  have  the  required 
certification,  and  have  no  way  of 
obtaining  it. 

The  intention  of  this  requirement  is  to 
discourage  large-scale  driftnet  fishing 
and  to  enable  the  consumer  to  be 
confident  that  a  tuna  product  labeled 
"dolphin  safe"  is  truly  a  product 
containing  tuna  that  was  harvested  in  a 
manner  that  is  not  injurious  to  dolphin. 
It  was  not  the  intention  to  impose  these 
requirements  on  importers  and  deny 
entry  of  products  into  the  United  States 
before  the  importers  were  given 
adequate  notice  of  the  new  procedures. 

Therefore,  the  requirement  that 
NOAA  Form  370  must  accompany  all 
shipments  of  the  products  listed  under 
50  CFR  216.24(e)(2).  as  required  by  50 
CFR  216.24(e)(3)  and  50  CFR  247.4.  is 
postponed  until  December  1. 1991, 
except  that  compliance  with  these 
collection-of-information  requirements 
for  those  products  listed  under  50  CFR 
216.24(e)(2)(i)(B)  and  216.24(e)(2)(ii)(B) 
(canned  tuna]  that,  prior  to  December  1. 

1991,  were  entered  into  a  bonded 
warehouse  designated  by  the  Secretary 
of  the  Treasury  pursuant  to  19  U.S.C. 
1551  et  seq.,  is  delayed  until  January  8, 

1992.  The  former  requirement  at 

S  216.24(e)(3)  that  SF  370-1  "Yellowfin 
Tuna  Certificate  of  Origin"  must 
accompany  yellowfin  tuna  will  remain 
effective  through  November  30, 1991. 

Dated:  October  31. 1991. 
William  W.  Fox,  )r.. 
Assistant  Administrator  for  Fisheries. 
(FR  Doc.  91-28583  Filed  10-31-91;  4.01  pm| 
WUJNO  COOC  U10-22-M 


50  CFR  Parts  611  and  663 

(Docket  Na  90107S-0345] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  final  reassessment. 

summary:  NMFS  announces  the  final 
reassessment  of  domestic  processing 
needs,  which  indicates  that  the  quotas 
for  jack  mackerel  (north  of  39°  N. 
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latitude)  and  shortbelly  rockfish  should 
be  designated  entirely  for  domestic 
processing  in  1991.  Amounts  currently 
speciHed  for  joint  venture  processing, 
foreign  fishing,  and  the  reserve  are  made 
available  for  domestic  processing  in 
order  to  fully  utilize  the  1991  jack 
mackerel  and  shortbelly  rockfish 
resources  off  the  coasts  of  Washington. 
Oregon,  and  California,  and  to  provide 
preference  for  domestic  processors.  This 
action  is  intended  to  carry  out  the 
objectives  of  the  Pacific  Coast 
Croundfish  Fishery  Management  Plan 
(FMP). 

EFFECTIVE  DATE;  December  2. 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

William  L  Robinson  at  (206)  526-6140; 
or  Rodney  R.  Mclnnis  at  (213)  514-6199. 
SUPPLEMENTARY  INFORMATION:  At  the 
beginning  of  the  year,  annual 
specifications  are' announced  for 
domestic  annual  harvest  (DAH),  which 
consists  of  estimates  of  domestic  annual 
processing  (DAP)  and  joint  venture 
processing  (JVP).  If  DAH  is  less  than  the 
species  quota,  the  remainder  may  be 
designated  for  the  total  allowable  level 
of  foreign  fishing  (TALFF).  In  addition,  if 
DAP  is  less  than  the  species  quota,  a 
reserve  of  20  percent  of  the  quota  is  set 
aside  to  accommodate  unexpected 
expansion  of  domestic  processing  needs. 
The  regulations  at  section  II.I(c)  of  the 
appendix  to  50  CFR  part  663  provide  for 
the  inseason  reassessment  of  DAH,  with 
a  mechanism  to  make  adjustments  to 
apportionments  within  DAH  (to  DAP 
and/or  JVP)  or  to  TALFF.  and  to  release 
the  reserve.  Adjustments  are  made  in 
order  to  achieve  full  utilization  of  the 


resource  and  to  ensure  that  the 
preference  for  domestic  processing  is 
achieved. 

The  fuial  reassessment  announced  in 
this  notice  is  based  on  a  survey  of 
domestic  processing  needs  conducted  by 
the  Northwest  Regional  Director,  NMFS 
(Regional  Director),  in  June  1991. 
consultation  with  the  Pacific  Fishery 
Management  Council  at  its  July  an 
September  1991  meetings,  and  public 
testimony  at  those  meetings.  No 
comments  were  received  during  the 
public  comment  period  that  followed 
publication  of  the  preliminary 
reassessment  in  the  Federal  Register 
(October  3, 1991:  56  FR  50084).  The  final 
reassessment  is  the  same  as  proposed 
and  the  final  specifications  are  repeated 
below.  These  final  specifications  replace 
those  published  in  Table  2  at  56  FR  645. 
January  8. 1991,  for  jack  mackerel  and 
shortbelly  rockfish. 


II.  Shortbelly 
rockfish 

specifica- 
tion 

Change 

Final 
specifica- 
tion 

TALFF  ....„ 

0 

0 

0 

■ 

1  Jack 
Mackerel 

Initiai 

speolica- 

bon 

Change 

Fmal 
specifica- 
tion 

1991  Quota 

DAH 

DAP _ 

JVP 

Reserve 

TALFF 

46.500 
25.000 
0 
25.000 
9.300 
12.200 

0 
-t-21.500 
-t- 46.500 
-25.000 
-9,300 
-12,200 

46.500 

46.500 

48.500 

0 

0 

0 

H.  Shorttjelly 
rockfish 

Initial 

speofica- 

twn 

Change 

Final 

specifwa- 

tion 

1991  Quota 

DAH„ 

13,000 

10,400 

0 

10.400 

2.600 

0 

-^  2,600 

-t- 13,000 

10.400 

-2.600 

13,000 
13000 

nAP 

13000 

JVP __ 

Reserve 

0 
0 

Classification 

This  action  is  promulgated  under  the 
Pacific  Coast  Croundfish  FMP  and  its 
implementing  regulations  at  50  CFR 
611.70  and  part  663  and  section  ll.l(c)  of 
the  appendix  to  part  663. 

The  reassessment  of  the  needs  of  the 
domestic  industry  and  the 
reapportionment  of  jack  mackerel  and 
shortbelly  rockfish  to  DA"  are  based 
upon  the  most  recent  dat"  available. 
This  action  is  covered  by  the  regulatory 
fiexibility  analysis  and  environmental 
impact  statement  prepared  for  the 
authorizing  regulations.  The  action 
contains  no  additional  collection  of 
information  requirement  for  purposes  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Administrative 
practice  and  procedure.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  31. 1991. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  tind  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc  91-26712  Filed  10-31-91;  5:02  pmj 
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making  priof  to  th^  adoption  of  the  final 
rules. 
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departmen;!^  of  agriculture 

Federal  Crop  Insurance  Corporation 

7  CFR  Chapter  IV 
[Doc.  No.  0294s] 

Sales  Closing,  Cancellation, 
Termination  for  Indebtedness,  and 
Contract  Change  Dates 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking  with  request  for  comments. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  publishes 
this  notice  to  solicit  public  comment 
regarding  the  changing  of  the  Sales 
closing,  cancellation,  termination  and 
contract  change  dates  to  dates  earlier 
than  those  presently  established. 

The  Corporation  believes  it  has 
experienced  adverse  selection  by 
allowing  producers  to  apply  for 
insurance  under  adverse  weather 
conditions  and  to  cancel  coverage  when 
conditions  appear  more  optimal  for  crop 
production.  This  creates  an  unsound 
actuarial  structure  since  rates  are  based 
on  long  term  averages,  not  single  year 
adverse  situations. 

The  resulting  need  to  increase 
premium  rates  to  accomplish  actuarial 
soundness  penalizes  insureds  who 
regularly  carry  crop  insurance  as  part  of 
their  risk  management  program. 

The  adverse  conditions  are  weather 
related  and  the  adverse  selection  occurs 
because  the  sales  closing,  cancellation, 
and  termination  dates  give  a  producer 
an  opportunity  to  judge  the  degree  of 
risk  during  the  insurance  period. 

For  example,  there  may  be  no 
moisture  in  either  the  topsoil  or  subsoil 
on  the  current  sales  closing  date.  Some 
acreage  may  have  already  been  planted 
and  the  chance  of  loss  is  greater  than 
average.  Consequently,  new  sales  of 
crop  insurance  increase.  Conversely, 
there  may  be  a  high  rate  of 
cancellations,  or  producers  may  elect 
not  to  purchase  crop  insurance, 
whenever  soil  moisture  conditions  are 
more  conducive  to  producing  a  crop. 


The  Corporation  wishes  to  receive 
comments  concerning  the  impact  of 
changing  sales  closing,  cancellation  and 
termination  dates  for  all  crops  and 
counties  that  are  30  to  120  days  earlier 
than  the  currently  established  dates. 

The  Corporation  also  requests 
comments  concerning  the  need  for,  and 
impact  of,  permitting  sales  for  30  days 
after  the  revised  sales  closing  date,  but 
limiting  applications  during  this  period 
to  the  50%  coverage  level  and  high  price 
election. 

FCIC  plans  to  issue  a  proposed  rule 
regarding  these  date  changes  effective 
for  the  1993  crop  year. 

DATES:  Written  comments,  data,  and 
opinions  must  be  submitted  not  later 
than  December  6, 1991,  to  be  sure  of 
consideration. 

ADDRESSES:  Written  comments  should 
be  sent  to  Peter  F.  Cole,  Secretary, 
Federal  Crop  Insurance  Corporation, 
room  4096,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

Written  comments  received  pursuant 
to  this  notice  will  be  available  for  public 
inspection  and  copying  in  room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  (703)  235-1168. 

Done  in  Washington.  DC.  on  October  28. 
1991. 

lames  E.  Cason, 

Manager,  Federal  Crop  Insurance  Prdgram. 
[FR  Doc.  91-26618  Filed  11-5-91:  8:45  am) 

BILUNQ  CODE  3410-OMi 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Parte  21  and  25 

[Docket  No.  NM-64,  Notice  No.  SC-91-11- 
NM] 

Special  Conditions:  Modified 
McDonnell  Douglas  Model  DC-9-81 
(MD-81),  DC-9-82  (MO-82)  and  DC-9- 
83  (MD-83)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  McDonnell  Douglas 
Model  DC-9-fll  (MD-81).  DC-9-62  (MD- 
82)  and  DC-9-83  (MD-83)  series 
airplanes  modified  by  E-Systems.  Inc. 
for  design  of  Civil  Reserve  Air  Fleet 
Aeromedical  Evacuation  Ship  Set  kits. 
Removal  of  existing  passenger  seats  and 
installation  of  the  kits  will  result  in 
these  airplanes  being  equipped  with  an 
aeromedical  evacuation  interior  that  can 
accommodate  up  to  45  litter  patients  and 
their  attendants.  The  aeromedical 
evacuation  ship  set  kit  includes  an 
a^itional  oxygen  system,  utilizing 
liquid  oxygen  for  storage,  that  provides 
medical  oxygen  for  the  litter  patients. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  design  and  installation 
of  medical  oxygen  systems  utilizing 
liquid  oxygen  for  storage.  This  notice 
contains  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  ensure  that  the  design  and 
installation  of  the  medical  oxygen 
system  utilizing  liquid  oxygen  for 
storage  is  such  that  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  Part  25  of  the 
Federal  Aviation  Regulations  (FAR)  is 
provided. 

DATES:  Comments  must  be  received  on 
or  before  November  25, 1991. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7).  Docket  No.  NM- 
64,  1601  Lind  Avenue  SW.  Renton, 
Washington  98055-4056:  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-64.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.  Renton,  Washington  98055-4056; 
telephone  (206)  227-2148. 
SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  tu 
participate  in  the  making  of  these 
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proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
speciRed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
anion  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  pubhc  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  submitted  in  response 
to  this  notice  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-64."  The 
postcerd  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Backgro^md 

On  August  16. 1989.  E-Systems.  Inc. 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  McDonnell 
Douglas  DC-9-81  (MD-81).  DC-9-82 
(MI>-82)  and  DC-9-83  (MD-83)  series 
airplanes  by  removing  the  existing  seats 
and  installing  a  conversion  kit  that 
provides  an  interior  for  transportation  of 
sick  or  wounded  persons.  The 
conversion  kits  are  being  developed  to 
meet  the  needs  of  the  United  States 
Military  Airlift  Command  Civil  Reserve 
Air  Fleet  program  involving  quick 
conversion  of  U.S.  civil  air  carrier 
passenger  airplanes  for  transportation  of 
sick  and  wounded  personnel.  The 
conversion  kit  includes  a  patient 
transport  inlerior'system  (provisions  for 
up  to  45  litters),  aeromedical  operations 
system  (60  cycle  AC  electric  power 
supply  and  distribution  system  and  one 
nurse  station  including  seat  and  desk), 
and  a  medical  oxygen  system  (liquid 
oxygen  dewars/converters,  valves, 
evaporating  coils,  lines,  regulators, 
indicators,  fittings,  etc.)  utilizing  liquid 
oxygen  for  storage.  Approval  of  the 
performance  of  the  medical  oxygen 
system  (flow  rate,  percent  oxygen 
delivered,  delivery  temperature,  etc.]  is 
iiot  included  as  part  of  the  STC  approval 
except  that  the  system  performance 
shall  not  result  in  any  unsafe  condition 


as  related  to  the  airplane.  The  proposed 
modification  incorporates  a  novel  or 
unusual  design  feature,  in  the  form  of  a 
medical  oxygen  system,  utilizing  liquid 
oxygen  for  storage,  that  provides  oxygen 
for  up  to  45  litter  patients.  Existing 
applicable  regulations  in  the  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82)  and  DC-9-83  (MD-83) 
series  certification  basis  do  not  provide 
adequate  or  appropriate  safety 
standards  for  the  design  and  installation 
of  medical  oxygen  systems  that  utilize 
liquid  oxygen  for  storage. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.115. 
Subchapter  C,  of  the  FAR.  E-Systems. 
Inc.  must  show  that  the  modified  DC-9- 
81  (MD-81).  DC-9-82  (MD-82)  and  DC- 
»-63  (MD-&3)  airplanes  meet  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A6WE.  as  specified 
in  S  21.101  (a),  unless:  (1)  Otherwise 
specified  by  the  Administrator  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  SS  21.101  (a)  or  (b);  or  (3)  special 
conditions  are  prescribed  by  the 
Administrator. 

Under  the  provisions  of  §5  21.101(a) 
and  (b),  E-Systems.  Inc.  must  show  that 
the  Models  DC-9-81  (MD-81).  DC-9-82 
(MD-«2)  and  DC-*-83  (MD-83)  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  the  Type 
Certificate  Na  A6WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  In  addition,  the 
certification  basis  includes  certain 
special  conditions,  exemptions  and 
optional  requirements  that  are  not 
relevant  to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(part  25  requirements)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  DC-9-81  (MD- 
81),  DC-9-82  (MD-82)  and  DC-9-83 
(MI3-83)  series  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  S  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§  11.28  and  S  11.29(b).  and  become  part 


of  the  type  certification  basis  in 
accordance  with  S  21.101(b)(2). 

Discussion  • 

There  are  no  specific  regulations  that 
address  the  design  and  installation  of 
medical  oxygen  systems  that  utilize 
liquid  oxygen  for  storage.  Existing 
requirements  such  as  §§  25.1309. 
25.1441(b)  and  (c).  25.1451.  and  25.1453 
in  the  McDonnell  Douglas  Model  DC-9- 
81  (MD-81).  DC-9-82  (MD-82)  and  DC- 
9-83  (MD-83)  series  certification  basis 
applicable  to  this  STC  project  provide 
some  design  standards  appropriate  for 
medical  oxygen  system  installations. 
However,  additional  design  standards 
for  medical  oxygen  systems  utilizing 
liquid  oxygen  are  needed  to  supplement 
the  existing  applicable  requirements. 
The  quantity  of  medical  liquid  oxygen 
involved  in  this  installation  and  the 
potential  for  unsafe  conditions  that  may 
result  when  the  oxygen  content  of  an 
enclosed  area  becomes  loo  high  because 
of  system  leaks,  malfunction,  or  damage 
from  external  sources,  make  it 
necessary  to  assure  adequate  safety 
standards  are  applied  to  the  design  and 
installation  of  the  system  in  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82)  and  DC-9-83  (MD-83) 
series  airplanes. 

To  ensure  that  a  level  of  safety  is 
achieved  for  McDonnell  Douglas  Model 
DC-9-81  (MD-81),  DC-9-82  (MD-82) 
and  DC-9-83  (MD-83)  scries  airplanes, 
utilizing  liquid  oxygen  as  a  storage 
medium  for  a  medical  oxygen  system, 
equivalent  to  that  intended  by  the 
regulations  incorporated  by  reference, 
special  conditions  are  needed  which 
require  those  oxygen  systems  to  be 
designed  and  installed  to  preclude  or 
minimize  the  existence  of  unsafe 
conditions  that  can  result  from  system 
leaks,  malfunction,  installation,  or 
damage  from  external  sources. 

Application  by  E-Systems  for 
approval  of  medical  oxygen  systems 
utilizing  liquid  oxygen  as  a  storage 
medium  installed  in  transport  airplanes 
and  the  unsafe  conditions  that  can  exist 
when  the  oxygen  content  of  an  enclosed 
area  becomes  too  high  because  of 
system  leaks,  malfunction,  installation 
or  damage  from  external  sources  make 
development  and  application  of 
appropriate  additional  design  and 
installation  standards  necessary. 

As  the  intended  STC  date  for  the  first 
DC-9/MD-80  series  airplane  to  be 
equipped  with  these  medical  oxygen 
systems  is  imminent,  the  FAA  has 
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shortened  the  public  comment  period  to 
20  days  in  order  to  make  the  final 
special  conditions  effective  prior  to  the 
STC  date. 

Conclus/on:  This  action  aflects  only 
certain  novel  or  unusual  design  features 
on  one  model  series  of  airplanes.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
lo  the  FAA  for  approval  of  these 
features  on  the  airplane. 

These  special  conditions  provide 
necessary  additional  safety  standards 
for  design  and  installation  of  medical 
oxygen  systems  utilizing  liquid  oxygen 
as  a  storage  medium  in  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-a2  (MI>-e2)  and  DG-9-83  (MD-83) 
series  airplanes  called  into  service 
under  the  U.S.  Military  Airlift  Command 
Civil  Reserve  Air  Fleet  program  for  the 
purpose  of  transporting  sick  and 
wounded  military  personnel  within  the 
continental  United  States.  The  recent 
certification  of  an  identical  but  larger 
capacity  medical  oxygen  system 
utilizing  liquid  oxygen  provides  the 
military  an  intercontinental  capability  to 
transport  sick  and  wounded  military 
personnel.  The  utilization  of  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC-  ' 
9-82  (MD-82)  and  DC-9-e3  (MD-83) 
series  airplanes  will  enhance  and 
expedite  the  military  capability  to 
transport  the  sick  and  wounded  mihtary 
personnel  to  medical  facilities  best 
equipped  to  handle  the  particular  illness 
or  injury. 

List  of  SubjacU  in  14  CFR  Parts  21  and  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S-C.  1344. 1348(c).  1352. 
1354(a),  1355. 1421  through  1431, 1502, 
16Gl(bM2):  42  U.S.C  1857f-ia  4321  et  teq.: 
E.0. 11514;  49  L'.S.C  106(g). 


The  Proposed  Special  Conditioat 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the  following 
special  conditions  as  pflrt  of  the  type 
certification  basis  fur  Qvil  Reserve  Air  Fleet 
Aeromedical  E^actiafion  Ship  Set  kits  for 
modification  of  McDonnell  Douglas  Model 
DC-e~81  (MO-81),  DC-e-«2  (MD-82)  and  DC- 
9-83  (MD-eS)  series  airplanes. 

The  medical  oxygen  system  utilizing  liquid 
-•xygen  for  storage  must  be  designed  and 
installed  to  ensure  that  no  failure  of  the 
system,  including  a  leak  in  any  part  of  the 
medical  oxygen  system,  would  prevent 
continued  safe  flight  and  landing  of  the 
aircraft.  In  addition,  the  following  design 
criteria  apply  with  respect  to  these  special 
conditions. 

a.  The  liquid  oxygen  converter  and  other 
oxygen  equipment  shall  not  be  installed  in 


compartments  where  baggage,  cargo  or  loose 
equipment  is  stored. 

.   b.  The  liquid  oxygen  converter  shall  be 
located  in  the  aircraft  so  as  to  minimize 
damage  to  the  liquid  oxygen  converter  due  to 
an  uncontained  rotor  or  fan  blade  failure. 

c.  The  pressure  relief  valves  on  the  liquid 
oxygen  converters  shall  be  vented  overboard 
through  a  drain  at  the  bottom  of  the  aircraft. 
There  shall  be  no  hydrocarbon  filling  or  drain 
provisions  forward,  above  or  In  proximity  to 
the  vent  outlet. 

d.  The  system  installation  shall  include 
provisions  to  assure  complete  conversion  of 
the  liquid  oxygen  to  gaseous  oxygen. 

e.  Check  valves  shall  be  installed  in 
systems  where  multiple  converters  are 
manifolded  together  so  a  leak  in  one 
converter  will  nut  allow  leakage  of  oxygen 
from  any  other  converter. 

f.  Oxygen  lines  shall  consist  of  rigid  tubing 
or  flexible  hoaes.  The  rigid  tubing  shall  be  of 
aluminum  alloy  conforming  to  AMS  4071  or 
corrosion  resistant  annealed  steel  type  304: 
Flexible  hoses  shall  be  qualified  for  oxygen 
service  and.  where  applicable,  cryogenic 
service. 

g.  Flexible  hoses  shall  be  used  for  the 
aircraft  system  connections  to  shock  mounted 
converters  where  movement  relative  to  the 
aircraft  will  occur. 

h.  Condensation  from  system  components 
or  lines  shall  be  collected  by  drip  pans, 
shields  or  other  suitable  collection  means  and 
drained  overboard  through  a  drain  fitting 
separate  from  the  liquid  oxygen  vent  fitting 

i.  Oxygen  components  and  systems  shall 
meet  the  requirements  of  |  25.1438(b)  and  be 
installed  in  accordance  with  the 
recommended  practices  of  FAA  Advisory 
Circular  43.13-lA.  chapter  8,  section  3. 
paragraph  383;  chapter  10,  section  1, 
paragraph  393,  and  Advisory  Circular  43.13- 
2A.  chapter  6,  paragraph  86  through 
paragraph  89.  The  oxygen  system 
components  shall  be  electrically  bonded  to 
aircraft  structure. 

j.  A  means  shall  be  provided  to  indicate 
system  pr^sure  and  the  quantity  of  liquid 
oxygen  in  the  converters. 

Issued  in  Renton,  Washington,  on  October 
28. 1991. 

Daitell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 

Directorate.  Aircraft  Certification  Service, 

ANM-100. 

(FR  Doc  91-26604  Filed  ll-«-ei;  &45  am] 

BIUJNQ  CODE  MW-tS-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-AWA-31] 

Proposed  Alteration  of  the  Los 
Angeles  Tennlnal  Controt  Area;  CA 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

StiMMAftv:  This  notice  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM). 
Airspace  Docket  No.  87-AWA-31, 


which  was  published  in  the  Federal 
Register  on  August  10. 1987.  That  NPRM 
proposed  to  alter  the  Los  Angeles.  CA. 
Terminal  Control  Area  (TCA).  That 
action  proposed  to  raise  the  upper  limits 
of  the  TCA  to  12.500  feet  mean  sea  level 
(MSL)  and  extend  the  lateral  boundaries 
east  and  south  of  the  TCA  to  30  miles. 
Additionally,  that  action  proposed  to 
consolidate  several  subareas  of  the 
TCA.  The  NPRM  is  being  withdrawn 
pending  a  new  effort  by  the  FAA 
Western  Pacific  Region  to  consider  a 
general  revision  of  all  of  the  airspace 
designations  in  the  Los  Angeles  Basin. 
DATES:  The  NPRM,  Airspace  Docket  No. 
87-AWA-31,  which  was  published 
August  10. 1987  (52  FR  29612),  is 
withdrawn  November  6, 1991. 
FOn  FURTHER  INFORMATKM  CONTACT: 
Alton  D.  Scott,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  BOO 
Independence  Avenue.  SW., 
Washington.  DC  20591:  telephone:  (202) 
267-9252. 

The  Proposed  Rule 

On  August  la  1967.  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  alter  the  Los 
Angeles.  CA.  TCA.  That  action 
proposed  to  raise  the  upper  limits  of  the 
TCA  to  12.500  feet  MSL  and  extend  the 
lateral  boundaries  east  and  south  of  the 
TCA  to  30  miles.  Additionally,  that 
action  proposed  to  consolidate  several 
existing  subareas  of  the  TCA. 

The  Los  Angeles  Basin  airspace  is 
composed  of  1  TCA.  6  airport  radar 
service  areas.  25  control  tower  facilities, 
and  4  military  facilities.  The  amount  of 
regulatory  airspace  and  its  complexity 
dictate  a  need  to  modify  the  entire  Lois 
Angeles  Basin  airspace  lo  make  it  more 
compatible  with  the  increasing  amount 
of  general  aviation  and  air  carrier 
activity.  The  NPRM.  which  involved 
only  the  Los  Angeles  TCA.  is  being 
withdrawn  pending  a  new  effort  by  the 
FAA  Western  Pacific  Region  to  consider 
a  general  revision  of  the  airspace 
designations  in  the  L.08  Angeles  Basin. 
Future  rulemaiung,  which  will  provide 
full  opportunity  for  public  and  user 
comment,  is  planned  to  help  relieve 
congestion,  reduce  complexity,  reduce 
controller  workload,  and  make  the 
airspace  configuration  more  efficient  for 
both  instrument  flight  rule  and  visual 
flight  rule  users  in  this  region. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Terminal  control 
areas. 
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The  Withdrawal 

A  cordingly,  pursuant  to  the  authority 
delcj^ated  to  me,  the  Notice  of  Proposed 
Rulemaking,  Airspace  Docket  No.  87- 
AWA-31,  as  published  in  the  Federal 
Register  on  August  10, 1987,  (52  FR 
29612)  is  hereby  withdrawn. 

(Autborit):  49  U.S.C.  App.  1348(a),  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Rftvised  Pub.  L  97-449,  )anuary  12.  1983):  14 
CFR  11.69) 

Issued  in  Washington,  DC,  on  October  25. 
1991. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
tnforwction  Division. 
IFR  Doc.  91-26607  Filed  11-5-91:  8:45  am) 

WLUNO  COOC  M1»-1>-4I 


14  CFR  Part  75 

[Airspace  Docket  No.  89-ACE-12] 

Proposed  Alteration  of  Jet  Route  J- 
"33 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  This  notice  withdraws  the 
notice  of  proposed  rulemaking  (NPRM), 
Airspace  Docket  No.  89-ACE-12,  which 
was  published  in  the  Federal  Register  on 
July  17, 1989.  That  NPRM  proposed  to 
alter  the  description  of  Jet  Route  J-233 
by  extending  the  route  from  St.  Louis, 
MO,  to  Vulcan,  AL.  Due  to  the  distance 
between  navigational  aids,  the  jet  route 
extension  would  not  pass  flight  check  at 
any  altitude.  Therefore,  the  NPRM  is 
withdrawn.  The  jet  route  will  remain  as 
now  chartered. 

dates:  The  NPRM,  Airspace  Docket  No. 
89-ACE-12,  which  was  published  July 
17, 1989  (54  FR  29908),  is  withdrawn 
November  6,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

The  Proposed  Rule 

On  July  17, 1989,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  to  alter  the  description  of  Jet 
Route  1-233  from  St.  Louis,  MO,  to 
Vulcan.  AL  (.>4  FR  29908).  The  proposed 
action  would  provide  aircraft  with  a 
route  tu  dt  scer.d  without  encountering 
oppOGile  direction  trafnc. 


Conclusion 

FAA"8  Central  Region  Office,  which 
requested  the  realignment  of  )-233,  has 
been  notified  by  FAA's  Flight  Inspection 
Office  that  due  to  the  distance  between 
the  navigational  aids,  1-233  could  not 
pass  the  required  flight  inspection. 
Based  on  this  information,  with  NPRM 
to  Airspace  Docket  No.  89-ACE-12  is 
being  withdrawn. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 
The  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  notice  of  proposed 
rulemaking.  Airspace  Docket  No.  89- 
ACE-12,  as  published  in  the  Federal 
Register  on  July  17. 1989  (54  FR  29^8)  is 
hereby  withdrawn. 

Authority:  49  U.S.C.  App.  1348(a),  1354(a), 
1510;  Executive  Order  10854.  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  )anuary  12. 1983);  14 
CFR  11.69. 

Issued  in  Washington,  DC,  on  October  25, 
1991. 

loiry  W.  BaU, 

Manager.  Airspace-Rules  and  Acting 
Aeronautical  Information  Division. 
(FR  Doc.  91-26606  Filed  11-5-91;  8:45  am] 

B4LUNQ  COOC  M10-13-II 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

13  CFR  Parts  141  and  142 

Advance  Notice  of  Proposed  Customs 
Regulations  Amendments  Concerning 
Prefiling  of  Entry  Documentation 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  provides 
advance  notice  of  a  proposal  to  amend 
the  Customs  Regulations  that  would 
limit  the  privilege  of  prefiling  entry 
documentation  to  entry  filers  who  are 
either  participants  in  the  Automated 
Broker  Interface  or  who  file  entries 
manually  for  merchandise  which  is 
tzansportcd  on  carriers  that  are 
participants  in  the  Automated  Manifest 
System.  If  the  proposal  is  adopted, 
within  six  months  after  its  adoption, 
selectivity  results  wiU  be  released  prior 
to  carriers'  arriital  only  to  entry  filers 
whose  merchairaise  is  transported  on 
carriers  that  are  participants  in  the 
Automated  Manifest  System.  The 
purpose  of  these  proposals  will  be  to 
provide  incentive  for  carriers  to 
automate. 


DATES:  Comments  must  be  received  on 
or  before  January  6. 1991. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119.  U.S.  Customs  Service,  1301 
Constitution  Avenue.  NW.,  Washington. 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Cunningham.  Office  of  Inspection 
and  Control.  (202)  566-5354. 

SUPf>LEMENTARY  INFORMATION: 
Background  I 

Generally,  merchandise  for  which 
entry  is  required  shall  be  entered  by  the 
consignee  within  5  working  days  after 
the  entry  of  the  importing  vessel  or 
aircraft,  report  of  the  vehicle,  or  arrival 
at  the  port  of  destination  in  the  case  of 
merchandise  transported  in  bond.  After 
the  merchandise  is  entered.  Customs 
generally  determines,  after  examining 
the  entry  documentation,  whether  the 
merchandise  merits  examination  and 
whether  to  release  the  merchandise. 

Pursuant  to  S  142.2(b],  Customs 
Regulations  (19  CFR  142.2(b],  Customs 
has  permitted  entry  documentation  to  be 
submitted  before  the  merchandise 
arrives  within  the  limits  of  the  port 
where  entry  is  to  be  made.  In  these 
cases,  Customs  has  reviewed  the 
submitted  documentation  and 
determined  whether  the  merchandise  is 
releasable  even  before  the  merchandise  . 
arrives.  The  merchandise  is  actually 
released  at  the  time  it  arrives  within  the 
port  limits. 

With  the  onset  of  automation  at 
Customs — the  development  of  the 
Automated  Broker  Interface  (ABI),  the 
Automated  Manifest  System  (AMS),  and 
Cargo  Selectivity,  all  components  of 
Customs  Automated  Commercial 
System  (ACS) — it  is  easier  than  ever  to 
submit  entry  documentation  before  the 
merchandise  arrives  within  the  limits  of 
the  port  where  entry  is  to  be  made. 

ABI  refers  to  a  module  of  ACS  that 
allows  entry  filers  to  transmit  immediate 
delivery,  entry  and  entry  summary  data 
electronically  to  Customs  through  ACS 
and  to  receive  transmissions  from  ACS. 
AMS  refers  to  a  module  of  ACS  that 
allows  carriers  to  transmit  their 
manifest  information  electronically  to 
Customs  through  ACS  and  receive 
transmissions  from  ACS.  The  Cargo 
Selectivity  module  allows  Customs  to 
evaluate  and  assess  the  risk  cf  an 
immediate  delivery,  entry  or  entry 
summary  transaction  by  examining  the 
transmitted  data  for  ciertain  selectivity 
criteria  to  determine  whether  a  general 
examination  or  an  intensive 
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examination  of  the  merchandise  is 
necessary. 

Currently,  ABI  allows  the  electronic 
submission  of  entry  data  up  to  60  days 
prior  to  the  arrival  of  a  vessel  or  aircraft. 
Customs  is  then  able  to  process  the 
advance  data  through  the  Cargo 
Selectivity  module  prior  to  the  arrival  of 
the  carrier  and  determine  whether  the 
merchandise  requires  physical 
examination.  If  Customs  determines  that 
physical  examination  of  the 
merchandise  or  presentation  of  written 
documentation  is  not  necessary,  it  can 
transmit  a  meksaje  to  the  carrier 
through  AMS  that  the  merchandise  is 
provisionally  released.  While  Customs 
maintains  the  discretion  to  override  the 
provisional  release,  the  carrier  can 
generally  expect  that  when  the 
merchandise  which  receives  the 
provisional  release  arrives  at  its  port  of 
arrival,  the  merchandise  will  be 
released. 

There  are  advantages  to  prefiling 
entries.  The  carrier,  by  receiving  a 
provisional  release  by  Customs  is  able 
to  make  decisions  on  staging  the  cargo 
and  the  importer  can  arrange  for 
examination  or  release  and  further 
distribution  of  the  merchandise,  all 
before  the  merchandise  actually  arrives. 

Currently,  any  filer  can  prefile  entries 
arriving  on  any  carrier.  This  document 
gives  advance  notice  of  a  proposal  to 
amend  the  Customs  Regulations  that 
will  limit  prefiling  privileges  to  ABI 
filers  and  to  entries  filed  by  non-ABI 
filers  for  merchandise  that  is 
transported  on  carriers  that  are 
participants  in  AMS.  This  proposal 
would  involve  amendments  principally 
to  parts  141  and  142,  Customs 
Regulations.  This  document  also  gives 
advance  notice  that  if  the  proposal  is 
adopted,  within  six  months  of  its 
adoption,  selectivity  results  will  be 
released  prior  to  carriers'  arrival  only  to 
entry  filers  whose  merchandise  is 
transported  on  carriers  that  are 
participants  in  AMS.  This  would  mean, 
in  e^ect.  (hat  provisional  releases  will 
only  be  issued  by  Customs  for 
merchandise  transported  on  AMS 
carriers.  The  purpose  of  these  proposed 
actions  will  be  to  provide  incentive  for 
carriers  to  automate. 

Comments 

In  order  to  assist  Customs  in 
determining  whether  to  proceed  with 
these  proposals,  this  notice  invites 
written  comments.  Consideration  will  be 
given  to  any  comments  that  are  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552).  1 1.4.  Treasury  Department 


Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11)(b),  on  regular  business  days 
between  the  hours  of  9  ajn.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  room  2119.  U.S.  Customs 
Service  Headquarters,  1301  Constitution 
Avenue,  NW..  Washington.  DC. 
Carol  HaUett. 
Comtnissioner  of  Customs. 

Approved:  October  17, 198)l. 
Peter  K.  Nunex, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  91-26775  Filed  11-5-91;  8:45  am) 

BILUMQ  COOC  4a2e-«»-M 


Internal  Revenue  Servicf 
26  CFR  Part  1 
(FI-1»-85] 
RIN  1545-AQ03 


Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Coupons;  Hearing 
Cancelation  I 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public  hearing 
on  proposed  Income  Tax  Regulations 
that  apply  to  taxpayers  holding  stripped 
bonds  and  stripped  coupons  under 
section  1268  of  die  Internal  Revenue 
Code. 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  November  7. 
1991,  beginning  at  10  a.m.  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT 
Bob  Boyer  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
202-377-9231.  (not  a  toll-free  number), 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  providing  guidance  on  the 
treatment  of  original  issue  discount 
(OID)  that  arises  under  Code  section 
1286(a).  A  notice  appearing  in  the 
Federal  Register  for  Tuesday.  August  13. 
1991,  (56  FR  38399).  announced  that  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Thursday, 
November  7. 1991,  beginning  at  10  a.m. 
in  the  IRS  Commissioner's  Conference 
Room,  room  3313.  Internal  Revenue 
Building,  1111  Constitution  Avenue  NW., 
Washington.  DC 

The  public  hearing  so^edule  for 
Thursday.  November  7. 1901.  has  been 
cancelled. 


By  direction  of  the  Commissinner  of 
Internal  Revenue: 

Dale  D.  Goods. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 

(PR  Doc.  91-26678  Filed  10-31-91;  3K)1  pmj 

BIUJNO  COOC  4»9IK%-m 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117- 

(CGD1  91-1561 

Drawbridge  Operation  Regulations, 
Saugus  River,  MA 

AGENCr.  Coast  Guard,  DOT. 

ACTION:  Public  hearing  on  proposed 
regulation. 

SUMMARY:  In  light  of  comments  received 
on  a  proposed  regulation  which  was 
published  in  the  Federal  Register  (56  FR 
28733),  governing  the  Massachusetts  Bay 
Transit  Authority  (MBTA)/AMTRAK 
Bridge,  mile  2.1.  and  MDPW's  Belden 
Bly  (Foxhill)  Bridge,  mile  2.5,  both 
between  Lynn  and  Saugus, 
Massachusetts,  all  over  the  Saugus 
River,  the  Commander,  First  Coast 
Guard  District,  has  decided  to  hold  a 
public  hearing  to  gather  information  and 
data  necessary  to  attempt  to  resolve 
differences  between  various  factions 
who  support  or  oppose  the  proposed 
regulation. 

DATES:  Hearing  to  be  held  on 
Wednesday,  December  11. 1991, 
beginning  at  7  p.m. 

ADDRESSES:  (a)  The  hearing  will  be  held 
at  the  Belmonte  Middle  School,  Dow 
Street  at  Saugus,  Massachusetts,  (b) 
Written  comments  may  be  submitted  at 
the  hearing  or  mailed  to  Commander 
(obr).  First  Coast  Guard  District,  Bldg. 
135A,  Governors  Island,  NY  10004-5073 
or  to  the  John  Foster  Williams  Building, 
408  Atlantic  Ave..  Boston. 
Massachusetts.  Normal  office  hours  are 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  these  addresses. 

FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Heming.  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  change  to  the  regulations 
governing  the  Belden  Bly  Bridge  and  the 
MBTA/AMTRAK  Bridge  was  published 
in  the  Federal  Register  (56  FR  26733). 
and  was  distributed  as  Public  Notice  1- 
752  by  the  Commander,  First  Coast 


56610  Federal  Register  /  Vol.  56.  No.  215  /  Wednesday.  November  6.  1991  /  Proposed  Rules 


Guard  District,  on  July  3. 1991.  The 
Coast  Guard  is  conducting  a  Public 
Hearing  to  gather  information  and  data 
necessary  to  attempt  to  resolve 
differences  between  various  factions 
who  support  or  oppose  the  proposed 
regulation. 

The  hearing  will  be  informal.  A  Coast 
Guard  representative  will  preside  at  the 
hearing,  make  a  brief  opening  statement 
describing  the  proposed  regulation,  and 
announce  the  procedures  to  be  followed 
at  the  hearing.  Each  person  who  wishes 
to  make  an  oral  statement  should  notify 
the  Contact  Officer  listed  above.  Such 
notif.cation  should  include  the 
approximate  time  required  to  make  the 
presentation. 

A  transcript  will  be  made  of  the 
hearing  and  may  be  purchased  by  the 
public.  Interested  persons  who  are 
unable  to  attend  this  hearing  may  also 
participate  in  the  consideration  of  this 
proposed  regulation  by  submitting  their 
comments  in  writing.  Each  conmient 
should  state  reasons  for  support  or 
opposition,  suggest  any  proposed 
changes  to  the  regulation,  and  include 
the  name  and  address  of  the  person  or 
organization  submitting  the  comment. 

All  comments  received  will  be 
considered  before  final  action  is  taken 
on  the  proposed  regulation.  After  the 
time  set  for  the  submission  of  comments, 
the  Commander  First  Coast  Guard 
District  will  determine  a  fmal  course  of 
action.  If  significant  differences  still 
remain,  the  district  commander  will 
forward  the  record,  including  all  written 
comments  and  his  recommendations,  to 
the  Commandant.  United  States  Coast 
Guard,  for  final  action. 

Aulhority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

Da  ted:  October  22, 1991 . 
I  J).  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District 
[FR  Doc.  91-26753  Filed  11-5-91;  8:45  amj 
FltUNQ  COM  «t10-14-M 


33  CFB  Part  117 

[CGD2-91-07] 

Drawbridge  Operation  Regulations; 
Green  River,  KY 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  change  the  regulations  governing  the 
Paducah  and  Louisville  Railroad 
Drawbridge  on  the  Green  River,  Mile 
94.8,  at  Rockport,  Kentucky,  to  permit 
operation  of  the  bascule  span  from  a 
remote  location. 


DATES:  Comments  must  be  received  on 
or  before  December  23, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Second 
Coast  Guard  District,  1222  Spruce  Street, 
Room  2.107b,  St.  Louis,  Missouri  63103- 
2398.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address  during  office  hours. 
Normal  office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  Monday  though  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Second  Coast  Guard 
District.  314-539-3724. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD2-91-07]  and  the  specific  section  of 
the  proposal  to  which  their  comments 
pertain,  identify  the  bridges,  and  give 
reasons  for  each  comment.  Receipt  of 
comments  will  be  acknowledged  if  the 
comment  so  requests. 

The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the  end  of 
the  comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned 
but  one  may  be  held  if  sufficient  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Wanda 
G.  Renshaw.  Project  Officer,  and 
Lieutenant  Michael  A.  Suire,  Project 
Attorney. 

Discussion  of  Proposed  Regulations 

Under  the  existing  regulations,  when 
the  vertical  clearance  beneath  the 
closed  drawspan  is  less  than  34  feet,  the 
drawspan  must  be  raised  and 
maintained  in  the  open-to-navigation 
position.  In  this  position,  bridge  closures 
are  automatically  activated  by 
approaching  trains.  When  a  train 
approaches  the  open  bridge,  it  activates 
a  series  of  sound  and  visual  signals  that 
warn  approaching  vessels  that  the 
drawspan  will  close.  When  there  is  34 
feet  or  more  beneath  the  closed 
drawspan  the  drawspan  is  maintained 
in  the  closed-to-navigation  position.  In 
order  to  open  the  drawspan,  mariners 
must  provide  eight  hours  advance  notice 
to  the  railroad.  The  advance  notice  is 


required  to  enable  the  railroad  sufficient 
time  to  send  a  drawtender  to  the  bridge 
from  Central  City,  Kentucky. 

The  Paducah  and  Louisville  Railroad 
has  requested  Coast  Guard  approval  to 
install  equipment  at  the  bridge  and  in 
the  train  dispatcher's  office  that  would 
permit  operation  of  the  span  from  the 
rail  facility  in  Paducah,  Kentucky.  The 
drawspan  would  be  maintained  in  the 
closed  position  at  all  river  stages  and 
would  be  remotely  opened  upon  receipt 
of  a  request  from  an  approaching  vessel 
Direct  radio  contact  between  the  vessel 
and  the  train  dispatcher  would  be 
established  and  maintained  until  th'* 
vessel  had  cleared  the  bridge. 
Communications  would  be 
accomplished  with  a  full  frequency 
range  VHF  radio  in  the  dispatcher's 
office.  Communications  between  the 
vessel  and  the  dispatcher  would  be 
enhanced  with  a  directional  VHA 
antenna  installed  on  a  275-foot  tower  in 
the  Paducah  and  Louisville  rail  yard 
located  at  Central  City,  Kentucky.  The 
tower  and  antenna  are  about  seven 
miles  southwest  of  the  bridge,  and  the 
antenna  would  be  linked  to  the  radio  at 
Paducah  by  microwave.  The  radio 
would  be  continuously  monitored  by 
trained  dispatchers  on  duty  24  hours  a 
day. 

"The  drawspan  in  the  closed  position 
provides  41.3  feet  vertical  clearance  at 
pool  stage.  The  majority  of  vessels 
navigating  the  Green  River  are  able  to 
pass  under  the  closed  span  at  pool 
stage.  The  Railroad  has  calculated  that 
train  crossings  exceed  vessel  transits  by 
a  ratio  of  ten  to  one.  During  periods 
when  vertical  clearance  is  less  than  34 
feet  and  thfi  drawspan  is  maintained  in 
the  open  position,  the  span  is  opened 
and  closed  from  10  to  14  times  each  day 
for  train  crossings,  resulting  in  high 
energy  consumption  as  well  as 
increased  wear  and  tear  on  the  bridge 
structure  and  machinery.  Remote 
operation  of  the  bridge  will  eliminate 
delays  to  vessels  caused  by  late  arrival 
of  the  drawtender  as  well  as  eliminate 
the  need  for  vessels  that  are  delayed  by 
weather  or  mechanical  causes  to 
provide  an  additional  8  hour  notification 
for  a  bridge  opening.  The  proposal  is 
expected  to  improve  the  operation  of  the 
drawbridge  because  the  vessel  operator 
will  be  in  direct  communication  with  the 
person  that  will  open  the  bridge. 

Federalism  Assessment  and  j 

Certification 

This  action  is  being  analyzed  in 
accordance  with  the  principles  and 
criteria  outlined  in  Executive  Order 
12612,  and  it  is  expected  that  the 
proposed  action  does  not  have  sufficient 
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federalism  implications  to  warrant 
preparation  of  a  Federalism 
Assessment.  The  proposed  rulemaking 
will  simplify  operation  of  the  drawspan 
by  always  maintaining  the  span  in  the 
closed  to  navigation  position  and  only 
opening  the  span  when  requested  by 
radio  from  an  approaching  vessel.  The 
proposal  will  eliminate  the  requirement 
for  providing  advance  notification  to 
open  the  bridge  at  low  water  stages,  and 
enable  the  bridge  to  be  operated  like  a 
manned  drawspan  by  establishing 
constant  communication  between  the 
vessel  operator  and  the  person  who 
controls  the  bridge  opening. 

Environmental  Assessment  and 
Certification 

This  action  has  been  reviewed  by  the 
Coast  Guard.  This  action  qualifies  as  a 
Categorical  Exclusion  in  accordance 
with  paragraph  2.B.2.g.(5)  of  the  NEPA 
Implementing  Procedures,  COMDTINST 
M18475.1B.  A  copy  of  the  Categorical 
Exclusion  Certification  is  available  for 
review  on  the  docket. 

Economic  Assessment  and  Certification 

The  proposed  action  has  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  determined 
not  to  be  a  major  rule.  In  addition,  these 
regulations  are  considered  to  be 
nonsignificant  under  the  guidelines  of 
DOT  Order  2100.5  dated  May  22. 1980. 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  An  economic  evaluation 
has  not  been  conducted  and  is  deemed 
unnecessary  as  the  impact  of  these 
regulations  is  expected  to  be  minimal. 
The  proposed  regulation  will  allow  the 
span  to  always  be  maintained  in  the 
closed  to  navigation  position,  and  only 
be  opened  for  the  passage  of  vessels 
after  a  request  is  made  by  radio.  It  will 
eliminate  the  need  for  advance  notice  to 
open  the  bridge  at  low  water  stages,  and 
enable  the  bridge  to  be  operated  like  a 
manned  drawspan  by  establishing 
constant  communication  between  the 
vessel  operator  and  the  person  who 
controls  the  bridge  opening.  Pursuant  to 
5  U.S.C.  601,  etseq..  Regulatory 
Flexibility  Act,  it  is  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirement  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

list  of  SubjecU  in  33  CFR  Part  117 

Bridges 


Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  S  117.415  paragraph  (c)  is  revised 
to  read  as  follows: 

S117.41S    QreenRlvtr. 

***** 

(c)  The  bascule  span  of  the  Paducah 
and  Louisville  Railroad  Bridge,  Mile  94.8 
at  Rockport,  is  maintained  in  the  closed 
position  and  is  remotely  operated. 
Bridge  clearance  in  the  closed  position 
is  41.3  feet  at  pool  stage.  Vessels 
requiring  more  clearance  for  passage 
must  contact  the  remote  bridge  operator 
by  radiotelephone  to  request  opening. 
The  bridge  operator  will  confirm  by 
radiotelephone  whether  the  bridge  will 
be  opened  safely  and  promptly.  If  rail 
traffic  is  on  or  approaching  the  bridge, 
the  bridge  operator  will  advise  the 
vessel  that  the  bridge  cannot  be  opened, 
and  provide  an  approximate  time  when 
the  bridge  can  be  opened  safely. 
Continuous  radio  contact  between  the 
bridge  operator  and  the  vessel  shall  be 
maintained  until  the  vessel  has  transited 
and  cleared  the  bridge. 

Dated:  October  25, 1991. 
N.  T.  Saunders, 

Rear  Admiral  (Lower  Half),  U.S.  Coast  Guard 
Commander,  Second  Coast  Guard  District 
[FR  Doc.  91-26754  Filed  11-&-91;  8:45  am] 

BILUNQ  COOC  4t10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[PR  J>ocket  No.  91-295;  RM-7182.  FCC  91- 
315] 

Privat*  Und  Mobile  Radio  SarvlcM; 
Additional  Frequancies  In  tha  72-76 
MHt  Band  for  Low-Powar  Mobila  U— 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  notice  of  proposed  rule  making  that 
proposes  amending  S  90.257  of  the  Rules, 
47  CFR  90.257.  This  will  provide  20 
additional  frequencies  in  the  72-76  MHz 


band  for  low-power  mobile  use  in  the 
Manufacturers  Radio  Service. 

DATES:  Comments  must  be  submitted  on 
or  before  December  23, 1991,  and  reply 
comments  on  or  before  January  7, 1992. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

Eugene  Thomson,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  notice  of 
proposed  rule  making  (notice],  PR 
Docket  No.  91-295,  RM-7182.  adopted 
October  3, 1991,  and  released  October 
31. 1991.  The  full  text  of  the  notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch,  room  230, 1919  M  Street 
NW.,  Washington,  DC.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor- 
Downtown  Copy  Center,  1114  2l8l 
Street  NW..  Washington,  DC  20036. 
telephone  (202]  452-1422. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Section  2.106  of  the  Rules,  47  CFR 
2.106  assigns  the  frequency  75.0  MHz  for 
aeronautical  marker  beacon  use  and 
provides  that  until  December  31, 1989, 
internationally,  administrations  should 
refrain  from  assigning  frequencies  to 
stations  of  other  services  in  the  adjacent 
bands  of  74.6-74.8  MHz  and  75.2-75.4 
MHz  (guard  bands], 

2.  With  the  expiration  of  the 
constraint,  a  petition  for  rule  making 
was  filed  by  the  Manufacturers  Radio 
Frequency  Advisory  Committee 
(MRFAC)  requesting  that  the  74.6-74.8 
MHz  and  75.2-75.4  MHz  guard  bands  be 
chaimelized  to  create  additional 
frequencies  for  Part  90  low-power 
mobile  use. 

3.  This  Notice  proposes  a  channeling 
plan  that  contains  ten  20  kHz-wide 
channels  in  each  guard  band,  resulting 
in  a  total  of  20  additional  channels.  The 
additional  channels  would  be  subject  to 
the  1-watt  power  limitation  and  TV 
interference  requirements  outlined  in 

S  g0.257(b]  of  the  Rules.  While  the 
Notice  proposes  that  the  additional 
channels  be  designated  for  use  only  in 
the  Manufacturers  Radio  Service,  it 
requests  comments  on  shared  use  of 
these  frequencies. 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rule  making  proceeding 
because  there  will  not  be  a  significant 
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economic  impact  on  a  substantial 
number  of  small  business  entities  ■• 
deHned  by  section  601(3)  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Redoctioa  Act  Statement 

5.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 

S2.1M    Tatilt  Of  Frsqusncy  ABocaUons. 


not  increase  burden  hours  imposed  upon 
the  public. 

List  of  SubiecU  in  47  CFR  Ports  2  and  90 

Radio. 

Amendatory  Text 

It  is  proposed  to  amend  47  CFR  parts  2 
and  90  as  follows: 

PART2-{AMEflOE01 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 


Authority:  SecUons  4.  302. 303.  and  307.  of 
the  Communicationt  Act  of  1934.  n 
amended.  47  U.S.C.  154, 302. 303.  and  307. 
unless  otherwise  noted. 

2. 47  CFR  2.106  is  amended  by  adding 
entries  in  the  FCC  use  designators 
column  for  the  frequency  bands  74.5- 
74.8  and  75.2-75.4  as  listed  in  the  United 
States  table  column  to  read  as  follows: 


Inlefwttonii  tibts 

UiMwS  States  tM« 

FCC  ua«  designators 

•    •    • 

It) 

e      •      • 

0 

•      •      • 

P) 

•    •    • 
(4) 

•         •         • 

(5) 

•        •        • 

(6) 

•         •         • 

<7) 

•    •    • 

•      •      • 

•      •      • 

•          •          • 

•         •         • 

•    •     • 

•         •         • 

74.8-74.8 
FIXED. 

Moeii^. 

572USZ73 

74.8-74.8 
RXED. 
MOetLE. 
572  US273 

PRIVATE  LAND. 
MOBILE  (90). 

'         -        i 

•    •    • 

•         •         • 

•         •         • 

•         •         • 

75.2-75.4 
FKED. 
MOBILE. 
572US273 

75.2-75.4 
FIXFD. 
MOeiLE. 
572  US273 

PRIVATE  LAND. 
MOBILE  (90). 

I 

PART  90-(  AMENDED  1 

3.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  and  331, 48  Stat,  as 
amended.  1000, 1082.  47  US.C.  154.  303  and 
332.  unless  otherwise  noted. 

4.  In  47  CFR  90.79  the  frequency  table 
in  paragraph  (c)  is  amended  by  adding 
the  frequencies  74.61,  74.63,  74.65,  74.67, 
74.69,  74.71.  74.73.  74.75,  74.77.  74.79, 
75.21.  75.23,  75.25,  75.27.  75.29,  75.31. 
75.33.  75.35.  75.37.  and  75.39  MHz 
together  with  their  associated  class  of 
8tation(s)  and  limitations  to  reud  as 
follows: 


Manufactturers  Radio  Service 
Frequency  Table— Continued 


Fraquancy  or 
band 


OasB  o(  staikxys) 


Umita. 
tiorw 


74.75 do. 

74.77 do. 

74.79 dO- 

75 J1 do- 

75.23 do. 

75.25 do. 

75.27 do. 

75.28 do. 

75.31 do- 

75J3 do. 

75.35 do.. 

75.37 do. 

75.39 ,. „  do.. 


2 
2 
2 
•  2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


$90.79 


Redto  Servtoe. 


(c)  •  •  • 

Manufacturers  Radio  Service 
Frequency  Table 


5. 47  CFR  90.257  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b](l]  to  read  as  follows: 


990.257 
fre^uendoa  In  tfie 


and  use  of 
tMnd  72-79  MHz. 


band 


°'         Class  01  stationis)        ^**^ 


74.81. 
74.63- 
74.85.. 
74.87.. 
74.88- 


do. 
do. 


do. 


74. /I 

74.73..... 


do. 
do. 


(1)  Mobile  operations  on  frequencies 
in  the  72-76  MHz  band  (see  9  i  90.67(b). 
90.73(c],  90.79(0).  and  90.91(b))  is  subject 
to  the  condition  that  no  interference  is 
caused  to  the  reception  of  television 
stations  operating  on  channel  4  or  5. 


Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-26671  FUed  11-5-81: 8:45  am| 

BiLUNO  cooe  srii-ov^i  j 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healttt  Care  Financing  Administration 

42  CFR  Parte  400, 420,  and  421 

[BPO-102-P] 

RIN  0938-AFS9 

Medicare  Program;  Carrier  Jtirisdictlon 
for  Claims  for  Durable  Medical 
Equipment,  Prosttietics,  Orttiotics  and 
Supplies,  and  Ottier  Issues  Involving 
Suppliers 

AQENCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Proposed  rule. 

summary:  We  are  proposing  to  modify 
Medicare  regulations  to  provide  that 
claims  for  durable  medical  equipment, 
prosthetics,  orthotics  and  other  part  B 
supplies  be  processed  by  designated 
carriers.  The  designation  of  carriers  and 
the  jurisdictions  they  will  serve  wHI  be 
included  in  the  final  rulemaking  for  this 
proposed  rule.  We  also  propose  to 
establish  certain  minimum  standards  for 
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suppliers  for  purposes  of  submitting  the 
above  claims,  and  incorporate  in 
regulations  certain  supplier  disclosure 
requirements  imposed  under  section 
4164  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  as  part  of  a 
periodic  enrollment  process.  We  would 
expect  the  above  changes  to  lead  to 
more  efficient  and  economical 
administration  of  the  Medicare  program. 
dates:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  January  6, 1992. 
ADDRESSES:  Mail  written  comments  to 
the  following  address: 
Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  BPO-102-P.  P.O. 

Box  26676.  Baltimore,  Maryland  21207 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  308-G,  Hubert  H.  Humphrey 

Building,  2(X}  Independence  Ave.,  SW., 

Washington,  DC  20201.  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland  21207 

Due  to  staffing  and  resoiirce 
limitations,  we  cannot  accept  audio, 
visual  or  facsimile  (FAX)  copies  of 
comments. 

In  commenting,  please  refer  to  file 
code  BPO-102-P.  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document  in 
room  309-G  of  the  Department's  office 
at  200  Independence  Ave.,  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
reporting  requirements  discussed  under 
the  "Collection  of  Information 
Requirements"  of  this  preamble  should 
direct  them  to  the  Health  Care  Financing 
Administration  at  one  of  the  addresses 
cited  above,  and  to  the  Office  of 
Information  and  Regulatory  A^airs, 
Attention:  Allison  Herron  Eydt,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building  (room  3201), 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Lisanne  Bradley,  (301)  966-3359. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General 

The  Medicare  Supplementary  Medical 
Insurance  (SMI  or  Part  B]  program  is  a 
voluntary  program  that  pays  all  or  part 
of  the  cos's  for  physicians'  services. 


outpatient  hospital  services,  certain 
home  health  services,  services  furnished 
by  rural  health  clinics,  ambulatory 
surgical  centers,  and  comprehensive 
outpatient  rehabilitation  facilities,  and 
certain  other  medical  and  hospital 
health  services  not  covered  by  the 
Medicare  Hospital  Insurance  program 
(HI  or  Part  A).  The  Part  B  program  is 
available,  upon  payment  of  a  premium, 
to  individuals  who  are  entitled  to  Part  A 
and  to  others  who  are  residents  of  the 
United  States  who  have  attained  age  65 
and  are  citizens,  or  aliens  who  were 
lawfully  admitted  for  permanent 
residence  and  have  resided  in  the 
United  States  for  five  consecutive  years. 

B.  Use  of  Fiscal  Intermediaries  and 
Carriers 

Statutory  Basis — Under  sections 
1616(a)  and  1842(a)  of  the  Social 
Security  Act  (the  Act),  public  and 
private  organizations  and  agencies  may 
participate  in  the  administration  of  the 
Medicare  program  under  agreements  or 
contracts  entered  into  with  the 
Secretary.  These  Medicare  contractors 
are  known  as  fiscal  intermediaries 
(section  1816(a)  of  the  Act)  and  carriers 
(section  1842(a)  of  the  Act). 
Intermediaries  primarily  perform  Part  A 
•^bill  processing  and  benefit  payment 
functions,  and  carriers  perform  Part  B 
claims  processing  and  benefit  payment 
functions. 

Our  regulations  at  42  CFR  part  421, 
subpart  B — Intermediaries,  and  subpart 
C— Carriers,  set  forth  the  functions  to  be 
performed  by  intermediaries  and 
carriers. 

Section  1842(a]  of  the  Act  authorizes 
the  Secretary  to  enter  into  contracts 
with  carriers  for  the  payment  of  claims 
for  Medicare  covered  services  and 
items.  The  statute  does  not  place  any 
restriction  on  the  area  which  any  carrier 
must  serve.  Consequently,  we  have 
contracts  for  carriers  to  process  claims 
in  areas  that  are  regional.  State-wide,  or 
lesser  areas.  The  Committee  Report 
from  the  Committee  on  Finance  which 
accompanied  the  amendments  that 
established  the  Medicare  program 
exphcitly  stated  that — 

"It  is  your  committee's  intent  that  the 
Secretary  shall,  to  the  extent  possible,  enter 
into  contracts  with  a  suHicient  number  of 
carriers,  selected  on  a  regional  or  other 
geographical  basis  (emphasis  added),  to 
permit  comparative  analysis  of  their 
performance."  (H.R.  Rept.  No.  404,  89th  Cong., 
Ist  sesB.  54  (1965)] 

HCFA  may  restrict  the  types  of  claims 
each  of  these  carriers  must  process,  i.e., 
all  carriers  need  not  process  the  full 
range  of  claims.  In  addition,  section 
1834(a)(12)  of  the  Act  authorizes  the 
Secretary  to  designate,  by  regulation 


under  section  1842  of  the  Act,  one 
carrier  for  one  or  more  entire  regions  to 
process  all  claims  within  the  region  for 
covered  items.  In  section  1834(a)(13)  of 
the  Act,  a  covered  item  is  defined  as 
"durable  medical  equipment  (as  defined 
in  section  1861(n].  including  such 
equipment  described  in  section 
1861{m)(5)."  Section  1834(h)(3)  of  the  Act 
specifies  that  section  1834(a)(12)  will 
also  "apply  to  prosthetic  devices, 
orthotics,  and  prosthetics  in  the  same 
manner  as  such  provisions  apply  to 
covered  items  *  •  *." 

Claims  and  Bill  Processing— When 
bills  are  submitted  by  providers,  and 
claims  by  beneficiaries,  physicians,  and 
suppliers  of  services,  intermediaries  and 
carriers  are  responsible  for  (1) 
Determining  the  eligibility  status  of  a 
beneficiary:  (2)  determining  whether  the 
services  on  the  submitted  claims  or  bills 
are  covered  under  Medicare,  and  if  so, 
the  correct  payment  amounts;  and  (3) 
making  correct  payment  to  the 
beneficiary,  physician,  provider,  or 
supplier  of  services,  as  appropriate. 

Most  of  the  items  paid  for  under  Part 
B  are  "medical  and  other  health 
services."  These  include  such  items  as: 
home  dialysis  supplies  and  equipment; 
immunosuppressive  drugs;  surgical 
dressings;  splints,  casts,  and  other 
devices  used  for  reduction  of  fractures 
and  dislocations;  durable  medical 
equipment  (including  oxygen  and 
oxygen  delivery  systems);  parenteral 
.  and  enteral  nutrients,  equipment  and 
supplies;  and  other  prosthetic  devices 
(other  than  dental)  which  replace  all  or 
part  of  an  internal  body  organ  (including 
colostomy  bags  and  supplies  directly 
related  to  colostomy  care).  Medicare 
Part  B  also  pays  for  appropriate 
replacements  of  such  devices  as  leg, 
arm,  back,  and  neck  braces,  and 
artificial  legs,  arms  and  eyes,  including 
replacements,  if  required  because  of  a 
change  in  a  patient's  physical  condition. 

Allocation  of  Claims—Ordinarily, 
claims  for  the  items  listed  above  are 
submitted  to  the  carrier  responsible  for 
paying  claims  in  the  geographic  area 
where  the  sale  occurs,  i.e.,  "the  point  of 
sale."  (There  are  34  carriers  nationally 
which  process  claims  for  56  sites  and 
most  of  them  service  an  area  that 
coincides  with  the  States  in  which  they 
are  located.)  The  point  of  sale  is 
generally  the  store  where  the  item  is 
purchased,  but  in  a  small  percentage  of 
cases,  can  be  located  in  another  State, 
e.g.,  if  telemarketing  is  used.  In  addition, 
when  some  of  these  items  are  provided 
as  Part  B  items  by  Medicare  Part  A 
providers,  such  as  hospitals,  skilled 
nursing  facilities  and  home  health 
agencies  (HHAs),  the  bills  for  the  items 
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are  processed  and  paid  by  the 
intermediary. 

Medicare  Part  B  claims  are  allocated 
among  carriers  on  a  number  of  different 
bases,  e.g.,  claims  for  physicians  are 
allocated  to  the  carriers  within  whose 
areas  the  physicians'  offices  are  located, 
and  claims  for  laboratory  services  are 
allocated  to  carriers  within  whose  areas 
the  laboratory  services  occurred.  Claims 
for  medical  care  items,  such  as  durable 
medical  equipment,  prosthetics, 
orthotics,  etc..  are  currently  allocated  to 
the  carriers  within  whose  areas  the 
point  of  sale  of  the  item  occurs.  The  only 
items  allocated  under  di^erent  claims 
jurisdiction  theories  are  claims  for 
parenteral  and  enteral  nutrients, 
supplies  and  equipment,  which  are 
currendy  allocated  between  two 
specialty  carriers  on  the  basis  of  the 
location  of  the  home  ofTice  of  the 
supplier,  and  claims  for  electronic  bone 
growth  stimulators  which  are  allocated 
to  the  carrier  for  New  Jersey. 

For  consistency  of  administration, 
rl^ms  allocation  methods  must  be 
based  on  ascertainable  locations.  Since 
•^eneficiary  addresses  are  included  on 
» ach  claim  and  are  kept  en  file  by  the 
r  arriers  to  which  claims  have  been 
submitted  on  their  behalf  by  physicians 
and  supphers,  the  most  easily 
ascertained  location  is  that  of 
beneficiary  residence.  In  approximately 
90  percent  of  all  claims  for  medical  care 
items,  the  beneHciary  residence  and  the 
point  of  sale  methods  allocate  claims  to 
the  same  carriers. 

C.  Supplier  Standards 

Claims  for  durable  medical 
equipment,  prosthetics,  orthotics  and 
supplies  are  primarily  submitted  by 
supphers.  The  term  "supplier"  is  defined 
in  \  400.202  as  "a  physician  or  other 
practitioner,  or  an  entity  other  than  a 
provider,  that  furnishes  health  care 
services  under  Medicare"  (emphasis 
supplied). 

For  program  integrity  purposes, 
"supplier"  means  "an  individual, 
agency,  or  organization  from  which  a 
provider  purchases  goods  and  services 
used  in  carrying  out  its  responsibilities 
under  Medicare  (e.g..  a  commercial 
laundry,  a  manufacturer  of  hospital 
beds,  or  a  pharmaceutical  firm."  This 
defmition  is  located  in  S  420.201. 
Definitions.  Although  the  term 
"supplier"  is  the  same,  in  actuality  the 
entities  defmed  are  different,  as  Part  B 
suppliers  furnish  supplies  and  services 
to  Medicare  beneficiaries  directly  and 
the  supplier  identified  in  i  420.201 
furnishes  items  to  providers.  "Provider" 
is  defined  in  I  400.202  as  a  hospital,  a 
skilled  nursing  facility,  a  comprehensive 
outpatient  rehabilitation  facility,  a  home 


health  agency,  or  effective  November  1, 
1963  through  September  30, 1986,  a 
hospice  that  has  in  effec'i  an  agreement 
to  participate  in  Medicare,  or  a  clinic  a 
rehabilitation  agency,  or  a  public  health 
agency  that  has  a  similar  agreement  but 
only  to  furnish  outpatient  physical 
therapy  or  speech  pathology  services. 

Suppliers  provide  a  wide  variety  of 
services  and  items,  including  laboratory, 
radiological  and  ambulance  services, 
durable  medical  equipment  and  other 
medical  care  items.  There  is  no  further 
definition  of  "furnishes  health  care 
services"  so  that,  in  practice,  an  entity 
who  wishes  to  become  a  supplier  to 
Medicare  beneficiaries  does  so  merely 
by  submitting  bills  to  Medicare.  Most 
carriers  require  some  enrollment 
information  from  a  supplier  before  it 
receives  a  billing  number,  but  there  have 
been  no  standard  form  nor  national 
requirements  as  to  what  information 
would  be  collected. 

The  absence  of  specific  standards  for 
becoming  a  supplier  occasionally  leads 
to  situations  where  business  entities 
may  qualify  as  suppliers  without 
actually  functioning  in  the  role 
commonly  associated  with  suppliers. 
For  example,  several  companies  actually 
purchased  accounts  receivable  from 
equipment  or  supply  vendors  which 
were  Medicare  suppliers,  established  a 
business  office  in  the  jurisdiction  of  a 
carrier  with  either  a  higher  fee  schedule 
or  more  favorable  utilization 
parameters,  and  billed  that  carrier  an 
inflated  rate  for  Medicare  payments. 

D.  Beneficiary  Data  Used  to  Pay  Claims 
and  Bills 

Traditionally,  HCFA  has  maintained 
centralized  files  containing  certain 
eligibility  and  utilization  data  for  each 
Medicare  beneficiary.  All  intermediaries 
and  carriers  would  query  this  single 
cen   al  file  in  order  to  determine 
beneficiary  eligibility  status  and 
deductible  status  necessary  to  process 
claims. 

In  1987,  we  began  implementing  a  new 
system,  called  the  Common  Working 
File  (CWF],  that  regionalized  (i.e.. 
reversed  the  centralization  of)  the 
compilation  of  beneficiary  claims 
history  and  utilization  data.  CWF  is  a 
Medicare  Part  A/Part  B  benefit 
coordination  and  prepayment  claims 
validation  system  that  uses  a  local  data 
base  to  maintain  specific  information  on 
beneficiaries  in  a  partiadar  geographic 
area. 

The  geographic  areas  for  which  CWF 
data  bases  are  maintained  are  referred 
to  as  CWF  sectors.  There  are  currently 
nine  CWF  sectors  throughout  the  United 
States.  The  Northeast  sector  includes 
the  States  of  Coruiecticut.  Maine. 


Massachusetts.  New  York.  New 
Hampshire,  Rhode  Island  and  Vermont. 
The  Keystone  sector  includes 
Pennsylvania,  New  Jersey  and 
Delaware.  The  Mid-Atlantic  sector 
includes  the  District  of  Columbia, 
Indiana,  Ohio,  Maryland,  Virginia  and 
West  Virginia.  The  Southeast  sector 
includes  Kentucky,  Tennessee,  North 
Carolina.  South  Carolina.  Puerto  Rico, 
Virgin  Islands,  Mississippi  and 
Alabama.  The  South  sector  services 
claims  for  Florida,  Georgia  and  the 
Railroad  Retirement  Board.  The  Great 
Lakes  sector  includes  the  States  of 
Michigan,  Minnesota,  Illinois  and 
Wisconsin.  The  Southwest  sector 
includes  Colorado,  Arkansas,  Texas, 
Oklahoma,  Louisiana  and  New  Mexico. 
The  Great  Western  sector  includes  the 
States  of  Alaska,  Washington.  Oregon. 
Idaho,  Utah,  Montana.  Wyoming.  North 
Dakota,  South  Dakota.  Nebraska. 
Kansas.  Iowa  and  Missouri.  The  Pacific 
sector  includes  California.  Arizona, 
Nevada.  Hawaii,  Guam  and  the 
Northern  Mariana  Islands. 

CWF  serves  two  primary  purposes:  (1) 
To  make  Medicare  beneficiary 
entitlement  and  utilization  data 
available  to  Medicare  contractors;  and 
(2)  to  provide  intermediaries  and 
carriers  with  prepayment  approval  of 
Part  A  bills  and  Part  B  claims  of  all 
types. 

II.  Program  Experience 

As  noted  earlier,  a  claim  for  an  item 
normally  is  allocated  to  the  carrier 
within  whose  area  the  item  was 
purchased  or  rented,  i.e.,  based  on  the 
point  of  sale.  This  policy  has  been  in 
effect  since  1976.  It  was  formulated  so 
that  Medicare  payment  would  reflect  the 
prices  and  prescribing  patterns  in  the 
locality  where  the  item  would  be  used, 
assuming  that  most  beneficiaries  had 
the  item  prescribed  locally  and 
purchased  or  rented  such  items  from  a 
supplier  located  near  where  they 
resided.  The  policy  also  was  believed  to 
promote  competition  between  local  and 
chain  suppliers  operating  within  the 
same  community.  (The  "point  of  sale" 
policy  was  formulated  to  correct  a 
problem  that  arose  when  chain 
organizations,  primarily  in  business  to 
rent  equipment  items,  were  becoming 
popular.  These  chains  billed  one  carrier 
for  all  items  rented  by  the  company, 
regardless  of  the  sales  outlet  from  which 
beneficiaries  had  rented  the  items). 

For  some  years  this  policy  served 
HCFA  interests.  Gradually,  some 
suppliers  re&lized  that,  because  of 
variations  between  localities,  the 
amounts  paid  for  an  item  differed  from 
carrier  to  carrier.  They  also  noted  that 
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interpretation  of  coverage  rules, 
generally  accepted  local  medical 
practices  and  Individual  carrier 
utilization  screens  similarly  diHered.  For 
example,  an  item  for  which  a  supplier 
could,  without  additional 
documentation,  be  paid  without  limit  at 
one  carrier  might  be  approved  only  for  a 
limited  quantity,  or  only  upon 
submission  of  additional  medical 
justification,  at  another  carrier. 

As  a  result,  a  number  of  suppliers  now 
accept  orders  exclusively  on  toll  free 
telephone  numbers  located  within  the 
service  area  of  a  carrier  which  in  the 
past  has  allowed  higher  fee  schedule 
amounts,  taken  a  more  liberal 
interpretation  of  coverage  rules,  or  had 
less  stringent  utilization  screens  or 
medical  review  process.  For  example, 
one  company  that  marketed  seat  lift 
chairs  nationally  accepted  telephone 
orders  exclusively  in  one  State.  (See 
Department  of  Health  *  Human  Services 
Office  of  the  Inspector  General  report 
"Audit  of  Medicare  Part  D  Payments  for 
Seat  Lift  Chairs  to  Queen  City  Home 
Health  Care"  CIN:  A-05-87-00138). 
These  practices,  while  consistent  with 
our  point  of  sale  rule,  defeat  its  intent. 
We  believe  that  it  is  time  to  reconsider 
our  carrier  jurisdiction  policy  for 
durable  medical  equipment,  prosthetics, 
orthotics  and  supplies  (DMF.POS) 
claims. 

In  addition,  during  the  past  several 
years,  we  have  received  complaints 
about  perceived  incorrect  [Hiymcnts  by 
Medicare  for  DMEPOS  claims. 
Beneficiaries,  as  well  as  suppliers, 
perceive  as  inappropriate  the  differing 
fee  schedules,  interpretations  of 
coverage  rules,  utilization  screens  and 
medical  review  requirements. 

We  believe  that  one  reason  for  the 
inconsistency  among  carriers  is  that 
each  carrier  processes  only  a  relatively 
small  number  of  claims  for  a  given  item. 
DMEPOS  claims  amount  to  only  about  5 
percent  of  most  carriers'  workload.  Only 
a  few  large  carriers  have  the  claims 
volume  to  justify  establishing  special 
processing  units  or  undertaking  the 
extensive  training  needed  to  develop 
expertise  in  pricing  claims  and 
establishing  comprehensive  medical 
review  guidelines.  Most  carriers  find  it 
inefficient  to  devote  significant 
resources  to  the  relatively  few  claims 
they  process. 

Carriers  with  higher  reimbursement 
amounts  or  more  generous  utilization 
parameters  for  common  supply  items, 
such  as  catheters,  surgical  dressings, 
etc.,  have  told  us  that  some  suppliers 
which  submit  claims  to  them  are 
fragmenting  charges,  billing  for 
excessive  amounts  of  supplies,  and 
violating  carrier  jurisdiction  policies. 


When  carriers  identify  abusive  suppliers 
of  DMEPOS,  they  generally  place  the 
supplier's  claims  on  special  review.  At 
that  point,  the  more  questionable 
suppliers  tend  to  abandon  their 
corporate  identities  and  reconstitute 
themselves  as  new  suppliers.  As  a  new 
suppher.  the  entity  obtains  a  billing 
number  and.  often,  continues  the 
previous  fraudulent  or  abusive  activity. 
Such  unscrupulous  suppliers  should  be 
identified  before  there  has  been  a 
substantial  loss  to  the  program.  One 
way  we  could  link  the  old  and  new 
suppliers  would  be  to  collect  data  on  the 
identities  of  the  Individuals  in  control  of 
the  former  and  new  companies. 

As  stated  above,  there  are  currently 
no  standards  for  becoming  a  supplier. 
Companies  which  actually  were  only 
"third  party  billers"  purported  to  be 
suppliers.  These  billers  have  been 
among  the  most  flagrant  abusers  of 
"point  of  sale"  jurisdiction. 

When  a  problem  of  program  abuse 
was  suspected  (prior  to  enactment  of 
section  1124A  of  the  Act  on  November  5, 
1990),  it  often  was  very  difficult  for 
carriers  to  obtain  ownership  and  control 
data,  especially  if  a  questionable 
supplier  suspected  that  an  audit  or  an 
investigation  had  begun.  Also,  carriers 
suspecting  a  major  problem  have  not 
always  been  able  to  identify  early  new 
companies  as  potentially  abusive, 
because  they  lacked  the  information 
that  individuals  known  to  participate  in 
abusive  practices  were  influential  in  the 
new  company. 

Section  4164(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90) 
enacted  section  1124A  of  the  Act  (42 
U.S.C.  1320a-3a).  "Disclosure 
Requirements  for  Other  Providers  under 
Part  B  of  Medicare."  This  new  section 
provides  that  all  Part  B  entities  receiving 
payment  on  an  assignment-related 
basis,  except  for  those  which  are 
already  covered  by  the  existing 
provisions  of  section  1124A,  must 
disclose  the  identities  of  all  individuals 
with  a  5  percent  or  more  ownership  or 
control  interest  and  the  identities  of  all 
managing  employees.  Failure  to  provide 
the  information  will  result  in 
nonpayment  of  the  provider's  claims 
and  can  be  used  as  the  basis  for 
exclusion  from  the  Medicare  program. 
We  propose  that  the  information  be  due 
within  35  days  of  the  request  for  the 
information.  Also,  the  statute  mandates 
that  information  be  reported  within  180 
days  of  a  change  in  any  of  the  pertinent 
information  provided.  Section  1124A 
will  be  fully  effective  Jairuary  1, 1993. 

The  provision  is  designed  to  assist  the 
Health  Care  Financing  Administration 
and  the  Office  of  Inspector  General  in 
the  identification  of  key  persons  who 


are  involved  in  abusive  or  fraudulent 
actions.  It  also  will  be  of  great  utility  in 
understanding  the  relationship  of 
companies  which  appear  to  be 
cooperating  in  questionable  ventures. 

III.  Proposed  Regidations 

General — We  propose,  under  the 
provisions  of  sections  1834(a)(12)  and 
1834(h)(3)  of  the  Act,  to  designate 
regional  carriers  to  process  DMEPOS 
claims.  Section  1834(a)(12)  gives 
authority  for  this  plan  with  regard  to 
claims  for  durable  medical  equipment, 
and.  by  reference  in  section  1834(h)(3)  to 
prosthetic  devices,  prosthetics  and 
orthotics.  In  addition  to  these  items,  we 
are  also  proposing  under  the  authority  of 
sections  1102, 1842,  and  1874(8)  of  the  ' 
Act  to  include  within  the  jurisdiction  of 
these  new  carriers  all  claims  for 
parenteral  and  enteral  nutrients, 
supplies  and  equipment,  surgical 
dressings,  splints,  etc., 
immunosHppressive  drugs  and  dialysis 
supplies  and  equipment.  The  processing   , 
of  claims  for  all  these  items  is  quite 
similar,  involving  examination  of 
prescriptions,  certificates  of  medical 
necessity,  and  other  medical 
documentation.  Compared  to  processing 
of  claims  for  physician  or  laboratory 
ser\-ices,  the  processing  of  DMEPOS 
claims  are  time  consuming  and 
relatively  expensive. 

We  arc  proposing  to  designate  four 
carriers  as  DMEPOS  regional  carriers 
and  designate  their  boundaries  to 
coincide  with  the  boundaries  of  one  or 
more  CWF  sectors.  One  carrier  would 
process  claims  for  beneficiaries  in  the 
Northeast  and  Keystone  sectors;  another 
carrier  would  process  claims  for  the 
Mid-Atlantic  and  Great  Lakes  sectors:  i\ 
third  carrier  would  process  claims  for 
the  Southwest,  Southeast,  and  South 
sectors:  and  a  fourth  carrier  would 
process  claims  for  the  Great  Western 
and  Pacific  sectors.  This  proposed 
designation  would  result  in  four 
approximately  equal  workload  areas, 
using  current  data  on  claims  volumes 
and  beneficiary  distribution.  These 
carriers  would  process  electronically 
submitted  claims  in  one  standard 
national  electronic  media  format.  We 
would  expect  that  these  carriers  would 
have  exclusive  authority  over  all 
DMEPOS  claims  currenUy  paid  for  by 
Part  B  general  and  specialty  carriers, 
and  those  Part  B  claims  processed  by 
fiscal  intermediaries  (Fls).  Currently,  the 
items  processed  by  the  Hs  include  those 
provided  by  an  HHA.  including,horae 
health  services  under  Part  B,  intraocular 
lenses,  and  medical  supplies  excluded 
from  the  definition  of  covered  services 
in  secUon  1834(a)(13)  of  the  Act.  The 
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regional  carriers,  however,  would'not 
process  any  DMEPOS  claims  that  are 
specifically  constrained  by  statute  to  be 
paid  for  under  Part  A  by  an  Fl  or  which 
«re  bundled  into  a  Part  A  bill. 

To  ease  our  administration  of  claims 
processing  functions.  Part  B  claims  for 
DMEPOS  filed  by  a  Part  A  provider 
other  than  an  HHA  and  currently  paid 
by  FIs  might  be  moved  to  regional 
DMEPOS  carriers  at  a  time  later  than 
the  transition  of  claims  currently  paid 
by  Part  B  carriers. 

We  are  also  proposing  to  change  our 
"point  of  sale"  claims  jurisdiction  policy 
to  one  based  on  beneficiary  residence. 
This  would  mean  that  all  claims  fur 
beneficiaries  residing  within  the 
geographic  area  of  a  regional  carrier 
would  be  processed  by  that  regional 
carrier.  It  would  also  mean  that  claims 
would  be  paid  at  the  rates  and 
utihzation  parameters  applicable  for  a 
beneficiary's  State  of  residence. 

We  also  propose  to  establish  certain 
minimum  standards  which  DMEPOS 
suppliers  must  meet,  and  certify  that 
they  meet,  before  a  billing  number  could 
be  issued  to  them.  Failure  of  an 
approved  DMEPOS  supplier  to  continue 
to  meet  the  standards  would  be  reason 
for  revocation  of  a  billing  number  as  of 
date  the  standards  were  not  met. 
Carriers  will  be  responsible  for  the 
validation  of  complaints  that  suppliers 
are  not  meeting  standards.  We  are 
proposing  these  standards  because  of 
the  proliferation  of  companies  which 
contract  with  other  suppliers  to  perform 
their  marketing,  order  taking,  servicing, 
etc.  These  companies  perform  no 
supplier  functions,  per  se.  They  "buy" 
Medicare  claims  at  face  value  and  must 
inflate  the  amounts  they  bill  to  Medicare 
in  order  to  make  a  profit. 

A  supplier  must  also  supply 
information  as  to  the  identities  of 
persons  with  ownership  or  control 
interests  and  of  managing  employees. 
An  individual  who  has  been  previously 
sanctioned,  or  who  was  an  owner,  had  a 
controlling  interest,  or  was  a  managing 
employee  of  a  company  that  has  been 
sanctioned,  will  also  need  to  be 
identified.  We  would  require  the 
information  include  the  Unique 
Physician  Identification  Number  (UPIN) 
for  any  involved  physicians.  Failure  to 
provide  this  information  will  result  in 
the  non-enrollment  or  termination  of  a 
"Supplier.  Additional  updated 
information  will  be  requested  as  needed. 
Failure  to  provide  this  information  will 
also  result  in  supplier  termination. 

We  propose  to  make  a  number  of 
changes  to  our  rules  in  part  420  which 
concern  disclosure  of  information  to 
reflect  the  changes  made  by  section 
1124A  of  the  Act  and,  under  our  general 


rulemaking  authority  found  at  sections 
1102  and  1874(a)  of  the  Act.  to  ensure 
consistent  and  evident  program 
administration.  We  would  revise  the 
title  of  subpart  C  to,  Disclosure  of 
Ownership  and  Control  Information. 

First,  in  S  420.201.  Definitions,  we 
delete  the  definition  of  "supplier",  as  the 
definition  is  not  essential  to  the 
application  of  the  program  integrity 
rules  in  part  420  and  could  possibly  lead 
to  confusion. 

Second,  also  in  9  420.201.  we  modify 
the  definition  of  "disclosing  entity"  to 
include  a  Part  B  supplier,  as  defined  in 
proposed  §  400.202,  that  is  eligible  to 
receive  Medicare  payment  for  items  or 
services.  We  believe  this  definition 
comports  with  the  requirements  of  new 
section  1124A  of  the  Act.  as  added  by 
section  4164(b]  of  OBRA  90.  but  is  not 
reliant  on  that  authority. 

While  section  1124A  imposes 
disclosure  of  ownership  requirements 
only  on  entities  "*  *  *  receiving 
payment  on  an  assignment-related  basis 
*  *  *,"  we  intend  to  apply  those 
requirements  to  all  suppliers.  Such  a 
restriction  would  encourage  suppliers  to 
refuse  assignment.  We  believe  that  the 
general  authority  at  section  1833(e)  to 
collect  information  "necessary  to 
determine  amounts  due,"  and  the 
implied  authority  at  section  1128  to 
gather  information  necessary  to 
determine  whether  a  supplier  should  be 
excluded,  allow  the  extension  of  the 
requirement  for  disclosure  of  ownership 
to  all  suppliers.  We  believe  this  is  a 
reasonable  basis  for  subjecting  all 
suppliers  to  disclosure  requiremeifts  as  a 
means  of  forestalling  the  program 
abuses  identified  earlier. 

Section  1124A  is  effective  January  1. 
1993  for  all  suppliers  and  January  1, 1992 
for  suppliers  that  furnished  items  or 
services  for  which  payment  may  be 
made  under  Medicare  Part  B  prior  to 
November  6, 1990.  Thus  we  will  require 
disclosure  of  ownership  upon  the 
effective  date  of  these  final  regulations 
for  new  suppliers  and  for  all  current 
suppliers  in  1993.  Suppliers  will  be 
reinstated  when  they  meet  all  statutory 
and  regulatory  requirements.  We  plan  to 
collect  the  disclosure  of  ownership 
information  and  the  certification  of 
compliance  with  supplier  standards  as 
part  of  the  supplier  enrollment,  i.e.. 
when  billing  numbers  are  issued.  All 
suppliers  would  need  to  enroll  at  the 
regional  carriers  to  obtain  billing 
numbers  described  in  9  424.55.  Re- 
enrollment  would  be  required  every  2  to 
3  years.  Supplier  re-enrollment  would 
allow  us  to  update  our  information  files 
on  suppliers  and  to  purge  files  of  any 
inactive  suppliers.  Suppliers  which  fail 


to  comply  with  Medicare  requirements 
risk  not  being  re-enrolled. 

We  would  make  a  number  of  revisions 
to  S  420.204,  Principals  convicted  of  a 
program-related  crime  and  9  420.205, 
Disclosure  by  providers  of  business 
transaction  information.  In  these 
sections,  which  currently  discuss 
requirements  of  providers,  we  make 
revisions  to  apply  the  requirements  to 
Part  B  suppliers.  We  also  make  minor 
editorial  changes. 

In  9  420.206.  Disclosure  of  persons 
having  ownership,  financial,  or  control 
interest,  we  make  similar  revisions  to 
apply  the  requirements  to  suppliers.  We 
make  further  revisions,  under  authority 
of  sections  1102  and  1833  of  the  Act,  to 
enhance  the  efficient  and  effective 
administration  of  the  program. 
Consequently,  we  add  to  9  420.206(a)(1). 
the  requirement  that  any  Medicare 
enrolled  physician  provide  his  or  her 
Unique  Physician  Identification  Number 
(UPLN).  The  UPIN  is  used  in  numerous 
other  activities  related  to  identifying 
physicians  with  ownership  or  control  or 
otherwise  having  a  financial  interest  in 
an  entity  that  also  provides  health 
services  (See.  for  example,  section  1877 
of  the  Act  related  to  physician 
ownership  and  referral  prohibitions). 
We  expect  this  change  to  enhance  our 
ability  to  properly  identify  physicians 
with  ownership  or  control  interest.  In 
paragraph  (b)(3),  we  add  a  requirement 
that  suppliers  report  changes  in 
ownership  or  control  within  180  days. 
This  change  would  make  our  reporting 
requirements  consistent  with  those  of 
section  1124A  of  the  Act.  We  would 
apply  to  this  new  information,  for 
consistency,  the  current  requirement 
that  responses  to  requests  for  ownership 
information  be  made  within  35  days. 

To  implement  provisions  of  section 
1834(a)(12),  we  would  amend  our  current 
regulations  at  9  421.1.  Basis  and  scope, 
by  adding  the  statutory  basis  for  the 
new  provision.  We  would  modify 
99  421.200(j)  and  421.202(c)  to  include, 
under  the  sections  dealing  with  carrier 
functions  and  requirements  and 
conditions,  respectively,  specific 
mention  of  requirements  and  conditions 
applicable  to  regional  carriers  for 
DMEPOS  claims  under  new  9  421.210. 
We  would  add  a  new  9  421.210 
Designation  of  regional  carriers  to 
process  claims  for  durable  medical 
equipment,  prosthetics,  orthotics  and 
supplies.  We  would  specify  the  types  of 
criteria  which  would  be  used  for 
designating  these  carriers,  including 
experience  in  processing  DMEPOS 
claims  and  establishing  DMEPOS  local 
medical  policy  and  pricing,  as  well  as 
quality,  timeliness  and  cost  per  claim. 


I  I 

Fedwal  Register  /  Vol    56,  Na  215  /  Wednesday.  November  6.  1991  /  Proposed  Rulei 


56617 


More  detailed  standards  will  be 
contained  in  the  regional  carriers'  time- 
limited  contracts.  HCFA  will  consider 
renewal  of  these  contracts  if  contractual 
standards  are  met 

We  would  change  both  the  way  we 
allocate  claims  among  carriers  and  the 
number  of  carriers  which  would  process 
these  claims.  As  noted  earlier,  we 
anticipate  designating  4  regional 
DMEPOS  carriers  that  would  be  najned 
in  the  final  rule,  along  with  the 
designated  areas  in  which  they  would 
operate.  Each  area  must  contain  one  or 
more  CWF  sectors.  We  believe  that 
claims  for  beneficiaries  with  a  legal 
residence  within  these  sectors  (whose 
claims  records  are,  therefore,  stored  in 
the  host  sites  for  these  sectors)  can  be 
most  efficiently  processed  if  they  were 
assigned  to  the  regional  carrier  for  that 
sector.  We  would  expect  that  claim 
pricing  activities  at  these  carriers  will  be 
performed  following  current  guidelines, 
i.e..  each  State  will  be  a  locality.  A  claim 
will  be  paid  the  rate  applicable  for  the 
State  in  which  the  beneficiary  resides. 
We  also  expect  that  interpretation  of 
coverage  rules,  in  the  absence  of 
national  policy,  or  as  an  adjunct  to 
national  policy,  will  continue  to  occur  at 
each  carrier. 

In  order  to  enhance  consistent  claims 
processing  among  regional  carriers,  our 
contracts  with  the  regional  carriers  will 
provide  that  utilization  screens,  medical 
review  guidelines  and  medical  policy  for 
the  most  frequently  used  codes  will  be 
recommended  by  a  national  committee 
composed  of  carrier  medical  directors 
and  medical  review  staff.  With  HCFA's 
concurrence,  the  committee's 
recommendations  and  utilization 
guidelines  will  be  distributed  to  all 
regional  carriers.  Carrier  commitment  to 
adopt  national  recommendations  and 
utilization  guidelines  will  be  considered 
in  the  designation  of  the  regional 
carriers. 

Below,  we  explain  how  we 
determined  that  use  of  4  carriers  might 
be  the  best  way  to  achieve  efficient  and 
economical  program  administration.  We 
considered  a  number  of  options 
including:  (1)  Leaving  claims  where  they 
are  currently  processed  but  changing  the 
way  we  allocated  Usem  among  the 
carriers,  (2)  designating  regional  carriers 
based  on  HCFA  administrative  regions, 
ami  (3)  designating  one  regional  carrier 
pel  CWF  sector,  i.e..  designating  9  or  10 
carriers,  instead  of  the  proposed  4. 

Leaving  DMEPOS  claims  at  all 
carriers  was  rejected  because  of  the 
probiems  cited  under  current  program 
experience.  Using  HCFA's  10  regions  as 
a  basis  was  rejected  because  of  claims 
processing  disadvantages  resulting  from 
not  having  the  regions  coincide  with  the 


CWF  sectors.  We  believe  that  having 
beneficiary  claims  eligibility  and  claims 
payment  records  situated  in  CWF  host 
sites  with  direct  linkage  to  the  regional 
carriers  is  desirable.  Designating  more 
than  4  carriers  was  rejected  after 
evaluating  workload  data  because 
optimal  claims  processing  efficiency 
could  not  reasonably  be  expected  to  be 
achieved  with  the  number  of  claims 
which  each  carrier  would  process  if 
more  than  4  were  designated. 

Claims  for  parenteral  and  enteral 
nutrition  (PEN)  are  very  similar  to  those 
for  DMEPOS.  We  would  reallocate  these 
claims  currently  processed  by  two 
regional  carriers  to  the  4  regional 
carriers  for  DMEPOS.  This  action  is 
necessitated  because  the  number  of  PEN 
claims,  less  than  a  million  per  year,  is 
insufficient  to  achieve  the  desired 
economies  of  scale  in  claims  processing 
administrative  cost. 

At  some  point  after  the  initial 
allocation  of  DMEPOS  claims  to  the 
regional  carriers,  we  anticipate  that  we 
will  consider  transferring  to  them 
DMEPOS  claims  processed  by  fiscal 
intermediaries,  not  constrained  by 
statute  to  be  processed  by  them.  This 
would  require  contract  changes  for  all 
intermediaries. 

Since  unassigned  claims  are  now 
completed  by  the  suppliers,  the  interface 
between  carriers  and  beneficiaries  is 
normally  limited  to  inquiries  and 
appeals.  We  plan  and  educational 
initiative  for  beneficiaries  but  anticipate 
some  transitional  questions  from 
beneficiaries  which  would  impact  both 
the  old  and  the  new  carriers.  An 
important  part  of  this  initiative  would  be 
to  emphasize  that  beneficiaries  should 
report  unresolved  complaints  against 
suppliers  to  the  regional  carriers. 

Specific  regulations  changes — 
Because  claims  for  DMEPOS  are 
primarily  submitted  by  suppliers,  we 
would  revise  9  424.55.  which  concerns 
payment  to  suppliers.  We  would  change 
the  title  to  Payment  to  a  supplier  and 
issuance  of  certain  billing  numbers.  To 
establish  minimum  standards  for  receipt 
of  a  supplier  billing  number  for  purposes 
of  DMEPOS.  we  would  require  a 
supplier  to  meet,  and  certify  that  it 
meets,  the  following  standards:  It 
receives  and  fills  oniers  for  DMEPOS 
from  its  own  inventory  or  inventory  in 
other  companies  with  which  it  has 
contracted  to  fill  such  orders:  it  is 
responsible  for  delivering  Medicare 
covered  items  to  Medicare  beneficiaries 
or  arranging  for  their  delivery  to  an 
outlet  convenient  to  the  beneficiary:  it 
honors  any  warranties  and  answers  any 
questions  and  complaints  the 
beneficiaries  might  have;  and  it 
maintains  and  repairs  rental  items  and 


accepts  returns  of  substandard  or 
unsuitable  items  from  beneficiaries.' 
These  requirements  would  be  located  at 
9  424.5S(c)  and  (d).  Supphers  would  be 
required  to  maintain  a  complaint  file  on 
any  written  or  oral  complaints  received 
which  relate  to  supplier  standards.  The 
file  should  explain  the  date  and  nature 
of  the  compliant,  the  identity  of  the 
complainant  and  the  date  and  nature  of 
the  response  of  the  supplier.  Records 
should  be  kept  in  chronological  order.  It 
should  include  descriptions  of  all 
complaints  regarding  delivery  of 
Medicare  covered  items  to  Medicare 
beneficiaries;  maintenance  and  repair  of 
items  that  have  been  rented  to  Medicare 
beneficiaries;  honoring  of  warranties; 
and  acceptance  of  returns  of 
substandard  and  unsuitable  items  from 
beneficiaries.  The  supplier  shall 
determine  whether  or  not  an 
investigation  is  necessary,  and  when  no 
investigation  is  made,  the  supplier  shall 
maintain  a  record  that  includes  the 
reason  and  the  name  of  the  individual 
responsible  for  the  decision  not  to 
investigate. 

Copies  of  the  complaint  log.  or 
applicable  portions,  must  be  sent  to  the 
carriers  upon  request.  Carriers  will 
request  copies  when  investigating 
beneficiary  complaints  and  in  other 
situations  in  which  there  is  a  question  as 
to  whether  the  supplier  meets  the 
applicable  standards.  Failure  to 
maintain  such  a  log  or  to  provide  log 
information  to  a  carrier  in  a  timely 
fashion  will  be  considered  evidence  that 
supplier  standards  have  not  been  met. 
Comments  are  requested  on  the  cost- 
effectiveness  of  the  complaint  log  as 
compared  to  other  means  of 
investigating  beneficiary  complaints. 

We  also  make  minor  changes  to 
9  424.56,  Payment  to  a  beneficiary  and 
to  a  supplier,  to  assure  consistent 
reference  to  approved  suppliers  with  a 
billing  number,  where  required. 

IV.  Regidatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
notice  that  meets  one  of  the  E.O.  criteria 
for  a  "major  rule";  that  is,  would  be 
likely  to  result  in — 

An  annual  efTect  on  the  economy  ofSlOO 
million  or  more: 

A  major  increase  in  co8t»  or  prices  for 
consumers,  individual  industries.  Federal. 
State,  or  local  government  agencies,  or 
geographic  regions:  or  Significant  adverse 
effects  on  competition,  employraent. 
investment  productivity,  innovatian.  or  on  the 
ability  of  the  United  State*  based  enterpriaes 
to  compete  with  Focvtgn-btusd  cnterprisM  in 
domestic  or  export  markets. 
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In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  unless  the  Secretary 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  do  not  consider 
carriers  as  small  entities.  Therefore,  a 
RFA  will  not  be  required. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds.  Unless  claims  for 
DMEPOS  submitted  by  hospitals  are 
moved  to  regional  carriers,  there  will  be 
no  impact  on  hospitals.  At  this  time, 
there  are  no  definite  plans  to  move  these 
claims. 

Nevertheless,  in  the  spirit  of  E.O. 
12291  and  the  RFA.  we  are  voluntarily 
providing  the  following  information. 

We  anticipate  transitional  questions 
from  physicians  who  prescribe,  and 
hospital  discharge  planners  who  help 
patients  to  obtain.  DMEPOS. 
Educational  campaigns  would  be 
conducted  for  these  groups.  There  would 
also  be  an  aggressive  education 
campaign  directed  to  both  small  and 
large  suppliers,  both  about  the  changes 
in  the  program,  and  the  desirability  of 
submitting  bills  via  electronic  media 
claims  (EMC)  or  in  a  format  compatible 
for  optical  character  readers. 

We  also  anticipate  questions  from 
beneficiaries.  An  educational  campaign 
is  being  designed  to  describe  for  them 
the  change  to  regional  carriers  and  to 
emphasize  their  role  in  the  successful 
control  of  fraud  and  abuse  in  the 
DMEPOS  industry.  Since  suppliers  will 
no  longer  be  able  to  choose  the  carrier 
to  which  they  submit  their  bills,  some 
beneficiaries  whose  bills  had  been 
submitted  to  carriers  with  relatively 
high  payments  for  supplier  items  will  be 
subject  to  smaller  copayments.  In  some 
few  cases,  suppliers  may  no  longer 
accept  assignment,  which  may  result  in 
balance  billing.  There  will  also  be  a  few 
beneficiaries,  whose  claims  will  now  be 
priced  at  higher  rates,  for  whom  there 
will  be  larger  copayments.  In  addition, 
the  new  supplier  standards,  including 
recordkeeping  and  disclosure 
requirements,  may  discourage  some 
small  suppliers  from  participating  in  the 
Medicare  program,  thus,  limiting  access 


for  some  beneficiaries  living  in  small 
towns  or  rural  areas  to  catalog  sales. 

Most  small  suppliers  which  now  bill  a 
local  carrier  with  which  they  are 
familiar  would  have  to  bill  an  unfamiliar 
carrier.  Large  suppliers  which  now  have 
set  up  their  businesses  so  that  they  may 
bill  only  one  carrier,  may  have  to  bill  up 
to  four  carriers.  Large  suppliers  which 
bill  many  local  carriers  may  have  the 
number  of  carriers  which  they  bill 
reduced  from  as  many  as  over  40  to  four. 

All  suppliers  would  be  paid  the  same 
amounts  for  similar  products  used  by 
beneficiaries  residing  within  the  same 
States.  Their  claims  would  also  be 
subject  to  similar  local  medical  policies. 
HCFA  would  no  longer  be  giving  an 
unfair  competitive  advantage  to  larger 
suppliers  which,  under  the  current 
"point  of  sale"  system,  structure  their 
businesses  so  that  the  "point  of  sale"  is 
located  within  the  area  of  a  carrier  with 
favorable  interpretation  rules,  utilization 
screens,  local  medical  review  policy  or 
pricing  for  their  products. 

Most  suppliers  currently  filing 
electronic  media  claims  (EMC)  and 
suppliers  that  are  not  currently  using  the 
standard  EMC  format  to  bill  their  local 
carriers  would  have  to  adapt  their 
billing  formats  to  the  standard  HCFA 
format.  This  may  result  in  an  initial 
reduction  in  the  total  number  of  claims 
to  be  processed  by  EMC.  We  expect, 
however,  that,  with  aggressive  EMC 
marketing  and  the  reduced  number  of 
carriers,  more  suppliers  will  choose  to 
utilize  EMC.  Suppliers  using  the 
standardized  format  already  would  be 
able  to  bill  their  regional  carriers 
immediately  via  EMC. 

Since  all  suppliers  will  need  to  be  re- 
enrolled  at  the  new  carriers,  we  expect 
to  develop  a  standard  enrollment  form. 
Suppliers  would  be  required  to  submit, 
as  part  of  their  enrollment,  certification 
that  they  meet  supplier  standards  and 
information  on  those  individuals  with 
ownership  and  control  interests  or  who 
are  managing  employees,  and  further 
identify  any  that  have  had  any 
penalties,  assessments  or  exclusions 
against  them  or  against  other  suppliers 
with  which  they  have  been,  or  are. 
associated.  Re-enrollment  of  suppliers 
will  be  required  every  2  to  3  years. 

We  expect  all  but  4  carriers  to 
experience  a  decrease  of  about  5 
percent  of  their  current  claims  workload. 
We  expect  these  4  carriers  would  each 
gain  approximately  6  million  claims. 
Increased  start  up  costs  for  the  first  few 
years  are  expected.  However,  these 
costs  would  be  partly  offset  by  the 
reduced  cost  per  claim  resulting  from 
economies  of  scale. 

There  may  be  some  administrative 
savings,  both  for  the  carriers  losing 


DMEPOS  claims,  which  must  be 
handled  quite  differently  from  other 
claims,  and  for  the  regional  carriers 
which  wtll  be  handling  an  optimum 
number  of  claims  for  efficient 
processing.  There  would,  however,  be 
initial  one  time  transition  costs,  for  the 
first  1  to  2  years  after  implementation, 
as  well  as  initial  temporary  increases  in 
professional  and  beneficiary  relations 
costs.  While  there  would  be  some 
savings  from  increased  use  of  EMC, 
these  savings  would  primarily  be 
achieved  as  the  result  of  separate  EMC 
initiatives.  EMC  claims  for  DME  are 
currently  processed  at  half  the  cost  of 
hard  copy  claims.  Some  additional 
savings  may  be  possible  with  increased 
use  of  optical  character  readable  claims 
With  use  of  these  techniques  and 
suppliers  preparing  and  submitting 
unassigned  claims  for  beneficiaries  (as 
required  by  section  1848(g)(4)  of  the  Act. 
as  enacted  by  section  6102  of  Pub.  L. 
101-239).  we  expect  that  a  minimum 
number  of  claims  should  be  processed  in 
hard  copy  at  the  higher  price. 

V.  Collection  of  Information 
Requirements 

Sections  420.206  and  421.210  of  this 
proposed  rule  contain  information 
collection  requirements  that  are  subject 
to  the  Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  The 
information  collection  requirements 
concern  disclosure  of  ownership  and 
control  and  the  identities  of  managing 
employees.  The  respondents  who  will 
provide  the  information  will  be  the 
suppliers.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  be  160,000  hours.  We 
estimate  that  160,000  suppliers  will 
complete  the  information  which  is 
estimated  at  one  hour  per  supplier.  A 
notice  will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 

Section  424.55(g)  of  the  proposed  rule 
seeks  to  establish  an  additional 
information  collection  requirement  on 
suppliers,  the  maintenance  of  a 
beneficiary  complaint  log.  The 
information  to  be  collected  would 
include  the  date  and  nature  of  a 
beneficiary's  complaint  about  a 
supplier's  perceived  noncompliance 
with  supplier  standards,  the  identity  ol 
the  complainant  and  the  date  and  nature 
of  the  response  to  the  complaint.  If  a 
complaint  is  not  investigated  by  the 
supplier,  then  the  reason  for  the  lack  of 
investigation  should  be  noted  along  with 
the  identity  of  the  person  making  the 
decision  not  to  investigate.  We  estimate 
that  160,000  suppliers  will  each  receive       i 
an  average  of  15  complaints  per  year 
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and  that  each  complaint  will  take  about 
ten  minutes  to  write  into  the  complaint 
log.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  400,000  hours  per  year. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  us  and  the  OMB  at  the 
locations  indicated  in  the  "ADDRESSES" 
section  of  this  preamble. 

VI.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  unable  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the 
"COMMENT  PERIOD"  section  of  this 
preamble,  and  we  will  respond  to 
comments  in  the  preamble  to  the  final 
rule. 

List  of  Subjects 

42  CFR  Part  420 

Administrative  practice  and 
procedure,  Fraud,  Health  facilities, 
Health  professions,  Medicare. 

42  CFR  Part  421 

Administrative  practice  and 
procedure,  health  facilities,  health 
professions,  Medicare,  reporting  and 
recordkeeping  requirements. 

42  CFR  Part  424 

Emergency  medical  services,  Health 
facilities,  Health  professions.  Medicare. 

42  CFR  Chapter  IV  would  be  amended 
as  follows: 

A.  Part  420  is  amended  as  follows: 

PART  420— PROGRAM  INTEGRITY: 
MEDICARE 

1.  The  authority  citation  for  part  420  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102. 1124, 1124A.  1126, 
1833(e),  1866  and  1871  of  the  Social  Security 
Act  (42  U.S.C.  1302, 1320a-3, 1320a-3a,  1320a- 
5, 13951, 1395CC.  and  1395hh). 

2.  The  heading  of  Subpart  C  is  revised 
to  read  as  follows: 

Subpart  C— Disclosure  of  Ownership 
and  Control  Information 

3.  Section  420.200  is  revised  to  read  as 
follows: 

S  420.200    Purpose. 

This  subpart  implements  sections 
1124, 1124A.  1126. 1861,  and  1866  of  the 
Social  Security  Act.  It  sets  forth 
requirements  for  providers,  Part  B 
suppliers,  intermediaries,  and  carriers  to 
disclose  ownership  and  control 


information.  It  also  sets  forth 
requirements  for  disclosure  of 
information  about  a  provider's  or  Part  B 
supplier's  owners  and  controlling  or 
managing  employees  convicted  of 
criminal  offenses  against  Medicare, 
Medicaid,  or  the  Title  XX  social  services 
program. 

4,  In  §  420.201,  the  definition  of 
"Disclosing  entity"  is  revised  and  the 
definition  of  "Supplier"  is  removed  to 
read  as  follows: 

§420.201    Definitions. 

•  *        •        «        ♦ 

Disclosing  entity  means: 

(1)  A  provider  of  services,  an 
independent  clinical  laboratory,  a  renal 
disease  facility,  or  health  maintenance 
organization  (as  defined  in  section 
1301(a)  of  the  Public  Health  Service 
Act); 

(2)  A  carrier  or  other  agency  or 
organization  that  is  acting  for  one  or 
more  providers  of  services  for  purposes 
of  Part  A  and  Part  B  of  Medicare;  and 

(3)  A  Part  B  supplier,  as  defined  in 
S  400.202  of  this  chapter,  eligible  to 
receive  Medicare  payment  for  items  or 
services. 

*  •        •        •        • 

5.  Section  420.204  is  revised  to  read  as 
follows: 

$420,204    Principals  convicted  Of  a 
program-related  crime. 

(a)  Information  required.  Prior  to 
HCFA's  acceptance  of  a  provider 
agreement  or  supplier  enrollment,  or  re- 
enrollment,  or  at  any  time  upon  written 
request  by  HCFA.  the  provider  or  Part  B 
supplier  must  furnish  HCFA  with  the 
identity  of  any  person  who  has  an 
ownership  or  control  interest  in  the 
provider  or  Part  B  supplier,  or  who  is  an 
agent  or  managing  employee  of  the 
provider,  and  either  has  been  convicted 
of.  or  was  an  owner,  had  a  controlling 
interest  in,  or  was  a  managing  employee 
of  a  corporation  that  has  been  convicted 
of  a  criminal  offense,  subjected  to  any 
civil  monetary  penalty,  or  excluded  from 
the  programs  relating  to  involvement  in 
Medicare,  Medicaid,  Tide  V  of  the  Tide 
XX  social  services  program  since  the 
inception  of  those  programs. 

(b)  Refusal  to  enter  into  or  renew 
agreement  HCFA  may  refuse  to  enter 
into  or  renew  an  agreement  with  a 
provider  of  services  or  enroll,  or  re- 
enroll,  a  Pari  B  supplier  if  any  person 
who  has  an  ownership  or  control 
interest  in  the  provider  or  supplier,  or 
who  is  an  agent  or  managing  employee, 
has  been  convicted  of  a  criminal  offense 
or  subjected  to  any  civil  penalty  related 
to  the  involvement  of  that  person  in 
Medicare,  Medicaid.  Title  V  or  the  Title 
XX  social  services  programs.  In  making 


this  decision.  HCFA  will  consider  the 
facts  and  circumstances  of  the  specific 
case,  including  the  nature  and  severity 
of  the  crime  and  the  extent  to  which  it 
adversely  affected  beneficiaries  and  the 
programs  involved.  HCFA  will  also 
consider  whether  it  has  been  given 
reasonable  assurance  that  the  person 
will  not  commit  any  further  criminal  or 
civil  o^ense  against  the  programs. 

(c)  Notification  of  Inspector  General. 
HCFA  promptly  notifies  the  Inspector 
General  of  the  Department  of  the  receipt 
of  any  application  or  request  for 
participation,  certification,  re- 
certification,  or  enrollment,  or  re- 
enrollment,  that  identifies  any  person 
described  in  paragraph  (a)  of  this 
section  and  the  action  taken  on  that 
application  or  request. 

6.  The  heading  and  introductory 
language  in  §  420.205  are  revised  to  read 
as  follows:  *" 

§  420.205  Disclosure  by  providers  and 
Part  B  suppliers  of  business  transaction 
Information. 

A  provider  or  Part  B  supplier  must 
submit  to  HCFA,  within  35  days  after 
the  date  of  a  written  request,  full  and 
complete  information — 

***** 

.     7.  In  S  420.206,  paragraphs  (a) 
introductory  text.  {a)(l),  (a)(3),  (b)(2). 
(b)(3),  and  (c)  are  revised  to  read  as 
follows: 

§  420.206    Disclosure  of  persons  having 
ownership,  financial,  or  control  Interest. 

(a)  Information  that  must  be 
disclosed.  A  disclosing  entity  must 
submit  the  following  information  in  the 
manner  specified  in  paragraph  (b)  of  this 
section: 

(1)  The  name  and  address  of  each 
person  with  an  ownership  or  control 
interest  in  the  entity  or  in  any 
subcontractor  in  which  the  entity  has 
direct  or  indirect  ownership  interest 
totaling  5  percent  or  more.  Any 
Medicare  enrolled  physician  must 
provide  his  or  her  Unique  Physician 
Identification  Number. 

(2)  *  •  * 

(3)  The  name  of  any  other  disclosing 
entity  in  which  any  person  with  an 
ownership  or  control  interest,  or  who  is 
a  managing  employee  in  the  reporting 
disclosing  entity,  has  an  ownership  or 
control  interest  or  position  as  managing 
employee,  and  the  nature  of  the 
relationship  with  the  other  disclosing 
entity.  If  any  of  these  other  disclosing 
entities  have  been  convicted  of  a 
criminal  offense  or  received  a  civil 
monetary  or  other  administrative 
sanction  related  to  participation  in 
Medicare,  Medicaid,  Title  V  or  Tjtle  XX 
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social  services  programs,  that 
information  must  also  be  provided. 

•  •         *         •         * 

(b)  TJme  and  manner  of  disclosure.  (1) 

•  •  • 

(2)  Any  disclosing  entity  that  is  not 
subject  to  periodic  survey  and 
certification  must  supply  the  information 
specified  in  paragraph  (a)  of  this  section 
to  HCFA  before  entering  into  a  contract 
or  agreement  to  participate  in  Medicare 
or  before  enrolling,  or  reenrolling.  as  a 
Part  B  supplier. 

(3)  Updated  information  must  be 
furnished  to  HCFA  at  intervals  between 
mcertification.  or  re-enrollment,  or 
contract  renewals,  within  35  days  of  a 
written  request.  In  the  case  of  a  Part  B 
s'pplier.  the  supplier  must  report  also 
within  180  days,  on  its  own  initiative. 
any  changes  in  the  information  it 
previously  supplied. 

(c)  Consequences  of  failure  to 
disclose.  (1)  HCFA  will  not  approve  an 
agreement  or  contract  with,  or  make 
determination  of  eligibility  for.  or  enroll, 
or  re-enroll,  in  the  case  of  a  Part  B 
supplier,  any  disclosing  entity  that  fails 
to  comply  with  paragraph  (b)  of  this 
section. 

(2)  HCFA  will  terminate  any  existing 
agreement  or  contract  with,  or  withdraw 
a  determination  of  eligibility  for  or.  in 
the  case  of  a  Part  B  supplier,  terminate 
enrollment  of,  any  disclosing  entity  that 
fails  to  comply  with  paragraph  (b)  of 
this  section. 

B.  Part  421  is  amended  as  follows: 

PART  421— INTERMEDIARIES  AND 
CARRIERS 

1.  The  authority  citation  for  Part  421  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102.  IfflS.  1816. 1833. 
1834(a).  1834(h),  1842. 1881(u),  1871, 1874,  and 
1875  of  the  Social  Security  Act  (42  U.S.C. 
1302.  1395g.  1395h.  13951, 1395m(a).  1395m(h), 
1395U,  139Sx(u}.  t396hh,  1395kk,  and  139511), 
and  42  U.S.C  1395b-l. 

Subpart  A— Scope,  Definitions,  and 
General  Provisions 

2.  Section  421.1  is  revised  to  read  as 
follows: 

§421.1    Basis  and  Kope. 

(a)  This  part  is  based  on  sections 
1124A,  1815, 1816, 1834, 1842,  and  1874  of 
the  Social  Security  Act  and  42  U.S.C. 
1395b-l  (experimental  authority). 

•  •        •        •        • 

3.  Section  421.200(j)  is  revised  to  read 
as  follows: 

§421.200    Carrisr  (unctions. 

*  *        •        •        • 

[\]'Other  terms  and  conditions.  The 
carrier  must  comply  with  any  other 


terms  and  conditions  included  in  its 
contract,  including  any  imposed  under 
S  421.210  of  this  subpart  relating  to 
designated  regional  carriers. 

4.  In  j  421.202.  the  introductory  text  is 
republished  and  paragraph  (c)  is  revised 
to  read  as  follows: 

§  42 1 .202    Rsquirsmento  and  conditions. 

Before  entering  into  or  renewing  a 
carrier  contract,  HCFA  will  determine 
that  the  carrier — 
•        •        *        •        • 

(c)  Will  be  able  to  meet  any  other 
requirements  HCFA  considers  pertinent, 
including  processing  the  claims 
workload  if  designated  as  a  regional 
carrier  under  §  421.210  of  this  subpart. 

5.  New  S  421.210  is  added  to  read  as 
follows: 

§421.210    Designation  of  regional  carHsrs 
to  procasa  claims  for  durabia  madlcai 
aquipmant,  proattwttca,  orlttotica  and 
aupptlas. 

(a)  Basis.  This  section  is  based  on 
sections  1834(a]  and  1834(h]  of  the  Act 
which  authorize  the  Secretary  to 
designate  one  or  more  carriers  by 
specific  regions  to  process  claims  for 
durable  medical  equipment,  prosthetic 
devices,  prosthetics,  orthothics  and 
other  supplies  (DMEPOS). 

(b)  Types  of  claims.  Claims  for  the 
following  are  processed  by  the 
designated  carrier  for  its  designated 
region  and  not  by  other  carriers — 

(1)  Durable  medical  equipment,{and 
related  supplies)  as  defined  in  section 
1861  (n)  of  the  Act; 

(2)  Ptosthetic  devices  (and  related 
supplies)  as  described  in  section 
1861(s)(8),  including  parenteral  and 
enteral  nutrients,  supplies,  and 
equipment:  and 

(3)  Orthotics  and  prosthetics  (and 
related  supplies)  as  described  in  section 
1861(8)(9].  including  intraocular  lenses; 

(4)  Home  dialysis  supplies  and 
equipment  as  described  in  section 

1861(s)(2)(F); 

(5)  Surgical  dressings  and  other 
devices  as  described  in  section 
18ei(s)(5);  and 

(6)  Immunosuppressive  drugs  as 
described  in  section  1861(s)(2)(J). 

(c)  Region  designation.  The 
boundaries  of  regions  for  processing 
claims  coincide  with  the  boundaries  of  1 
or  more  Common  Working  File  sectors. 
(In  the  final  rule  the  designated  regions 
will  be  identified  here.) 

(d)  Criteria  for  designating  carriers. 
HCFA  designates  carriers  to  achieve  a 
greater  degree  of  effectiveness  and 
efficiency  in  the  administration  of  the 
Medicare  program  as  measured  by — 

(1)  Timeliness  of  claim  processing; 

(2)  Cost  per  claim; 


(3)  Claim  processing  quality: 

(4)  Experience  in  claim  processing: 
and 

(5)  Other  criteria  that  HCFA  believes 
to  be  pertinent. 

(e)  Carrier  designation.  (1)  Each 
carrier  designated  a  regional  carrier  is 
responsible,  using  the  payment  rates 
applicable  for  a  beneficiary's  State  of 
residence,  for  processing  claims  for 
items  listed  in  paragraph  (b)  of  this 
section  for  beneficiaries  whose  legal 
address  for  tax  purposes  is  within  the 
area  designated  in  paragraph  (c)  of  this 
section, 

(2)  (The  identities  of  the  regional 
carriers  will  be  specified  in  the  final 
rule). 

(f)  Collecting  information  of 
ownership.  Carriers  designated  as 
regional  claims  processors  must  obtain 
from  each  supplier  of  items  listed  in 
paragraph  (b)  of  this  section  information 
concerning  ownership  and  control  as 
required  by  section  1124A  of  the  act  and 
Part  420  of  this  chapter. 

C.  Part  424  is  amended  as  set  forth 
below: 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  216(j).  1102, 1814. 1815(c). 
1835, 1842(b),  1861, 18e6(d).  1870  (e)  and  (f), 
1871  and  1872  of  the  Social  Security  Act  (42 
U.S.C.416(j),  1302, 1395(f).  13»5g(c).  1395n. 
1395u(b).  1395X.  1395cc(d).  1395gg  (e)  and  (f). 
1395hh  and  1395i)). 

2.  In  section  424.55,  the  heading  and 
paragraph  (a)  are  revised,  and  new 
paragraphs  (c)  through  (g)  are  added  to 

read  as  follows: 

§  424.55    Payment  to  a  auppNer  and 
issuance  of  certain  billing  number. 

(a)  Medicare  pays  a  supplier  with  a 
billing  number  for  covered  services  if 
the  beneficiary  (or  the  person  authorized 
to  request  payment  on  the  beneficiary's 
behalf)  assigns  the  claim  to  the  supplier 
and  the  supplier  accepts  assignments. 
t        *        •        *        * 

(c)  Medicare  cannot  issue  a  billing 
number  to  a  supplier  that  submits  claims 
for  the  items  listed  in  9  421.210(b)  of  this 
subchapter  until  that  supplier  meets, 
and  certifies  that  it  meets,  the  following 
standards: 

(1)  Fills  those  orders  from  its  own 
inventory  or  inventory  in  other 
companies  with  which  it  has  contracted 
to  fill  such  orders,  in  response  to  those 
orders  which  it  receives; 

(2)  Is  responsible  for  delivery  of 
Medicare  covered  items  to  Medicare 
beneficiaries;  and 
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(3)  Honors  any  warranties,  answers 
any  questions  or  complaints  the 
beneficiaries  might  have,  maintains  and 
repairs  items  it  has  rented  to 
beneficiaries,  and  accepts  returns  of 
substandard  or  unsuitable  items  from 
beneficiaries. 

(d)  A  supplier  must  also  comply  with 
the  disclosure  provisions  found  in 

S  420.206  of  this  subchapter  before  a 
billing  number  can  be  issued. 

(e)  If  a  supplier  is  found  not  to  meet 
the  standards  in  paragraphs  (c)  and  (d) 
of  this  section,  its  billing  number  will  be 
revoked  as  of  the  date  the  standards  are 
not  met  or  information  is  not  supplied  in 
a  timely  fashion. 

(f)  Re-enrollment  will  be  required 
every  2  to  3  years. 

(g)  Suppliers  will  also  be  required  to 
maintain  complaint  logs  which  include 
the  nature  of  complaints  which  relate  to 
the  supplier  standards  in  paragraph  (c) 
of  this  section;  information  on 
maintenance  and  repair  of  rental  items: 
that  warranties  have  been  honored:  that 
substandard  and  unsuitable  items  have 
been  accepted  as  returns;  whether  an 
investigation  of  the  complaint  was 
conducted;  and  if  an  investigation  was 
not  conducted,  the  name  of  the  person 
making  the  decision  and  the  reason  for 
the  decision.  Failure  to  maintain  such  a 
log  or  to  provide  log  information  to  a 
carrier  in  a  timely  fashion  will  be 
considered  evidence  that  supplier 
standards  have  not  been  met, 

3.  In  S  424.56,  paragraph  (a)  is  revised 
to  read  as  follows: 

§424.56    Payment  to  a  beneficiary  and  to  a 

suppliar. 

(a)  Conditions  for  split  payment.  If  the 
beneficiary  assigns  the  claim  after 
paying  part  of  the  bill,  payment  may  be 
made  partly  to  the  beneficiary  and 
partly  to  a  supplier  with  a  billing 
number. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance  and  No.  93.774  Supplementary 
Medical  Insurance  Program) 

Dated:  July  25, 1991. 

Gail  R.  WUensky, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  September  30. 1991. 

Louis  W.  Sullivan, 

Secretary. 
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DEPARTMENT  OF  ENERGY 
48  CFR  Part  935 
Acquisition  Regulation 

agency:  Department  of  Energy  (DOE). 
action:  Proposed  rule. 


summary:  doe  proposes  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  change  certain 
internal  DOE  procedures  applicable  to 
its  Research  Opportunity 
Announcement  (ROA)  solicitation 
mechanism.  These  changes  are  aitped  at 
streamlining  various  aspects  of  the 
solicitation,  evaluation,  and  award 
processes  for  both  the  DOE  offices 
administering  an  ROA  process  and 
offerors  submitting  proposals  in 
response  to  an  ROA, 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
December  6, 1991. 

ADDRESSES:  Comments  should  be 
addressed  to:  Edward  Simpson,  Office 
of  Policy  (PR-121),  Office  of 
Procurement.  Assistance,  and  Program 
Management.  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Simpson.  Office  of  Policy  (PR- 
121),  Office  of  Procurement, 
Assistance  and  Program  Management, 
U.S.  Department  of  Energy. 
Washington.  DC  20585.  (202)  586-8246. 

Mary  Ann  Masterson.  Office  of  the 
Assistant  General  Counsel  for 
Procurement  and  Finance  (GC-34), 
U.S.  Department  of  Energy, 
Washington,  DC  20585,  (202)  586-1526. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12291. 

B.  Review  Under  the  Regulatory  Flexibility 
Act. 

C  Review  Under  the  Paperwork  Reduction 
Act. 

D.  Review  Under  the  National 
Environmental  Policy  Act  (NEPA). 

E.  Review  Under  Executive  Order  12612. 

III.  Public  Comments. 

I.  Background 

On  August  15, 1990,  DOE  published  a 
final  rule  in  the  Federal  Register  (55  FR 
33311)  which  amended  DEAR  by,  among 
other  things,  adding  a  new  subpart 
935.106  to  provide  specific  regulatory 
coverage  on  the  use  of  ROAs.  ROAs  are 
DOE's  designation  for  its  broad  agency 
announcement  solicitations.  That  final 
rule  supplemented  the  Federal 
Acquisition  Regulation  (FAR)  coverage 
of  broad  agency  announcements  and 
implemented  DOE's  policies  and 


procedures  regarding  the  solicitation, 
evaluation,  and  selection  of  basic  and 
applied  research  proposals  by  DOE 
using  the  ROA  solicitation  mechanism. 
This  proposed  rule,  when  final,  will 
amend  subpart  935.016  by  changing 
internal  DOE  procedures  concerning  the 
use  of  ROAs.  These  changes  are 
intended  to  improve  the  ROA  process  by 
clarifying  certain  existing  regulatory 
language,  and  by  providing  the  DOE 
program  office  using  the  ROA 
solicitation  greater  control  and 
flexibility  over  its  activities.  A  summary 
of  the  significant  proposed  changes  is 
provided  below. 

Item  I.  Subsection  935.016-4(d)  is 
being  eliminated  because  the 
requirements  that  evaluation  plans  are 
developed  prior  to  release  of  the 
solicitation  and  that  such  plans 
correspond  to  the  evaluation  criteria  are 
well-founded  in  Government  acquisition 
policies  and  existing  FAR  coverage. 
Item  II.  Subsection  935.016-4(g)  is 
being  amended  to  delete  the  reference  to 
the  Contracting  Officer.  The  coverage 
relating  to  the  synopsis  of  broad  agency 
announcements  at  FAR  35.016(c)  and  of 
general  synopsis  requirements  for 
solicitations  at  FAR  5.101  is  applicable. 

Item  III.  Subsection  935.016-5{a)  is 
being  changed  to'remove  the 
requirement  that  proposal  information 
be  segregated  into  three  discrete 
sections  of  the  proposal. 

Item  IV.  Subsection  935.016-5(b)  is 
being  changed  to  add  a  separate 
evaluation  element  for  business 
organization  to  which  the  offeror  must 
respond,  if  the  offeror  represents  an 
educational  or  other  nonprofit 
organization.  This  change  is  added  to 
simplify  the  proposal  information 
requirement  on  those  educational  and 
nonprofit  organizations.  The  change  is 
effected  through  the  addition  of  a  new 
paragraph  (6)  to  the  subsection.  For- 
profit  and  not-for-profit  organizations 
will  continue  to  provide  the  information 
required  by  subsection  935.016-5(b)(5). 

Item  V.  Subsection  935.016-S(c)  is 
being  changed  to  allow  for  the  initial 
submission  of  cost  information  from  an 
offeror  in  the  form  of  either  a  cost 
proposal  or  a  Standard  Form  (SF)  1411. 
This  change  recognizes  an  alternative  to 
the  submission  of  an  SF-1411  as  part  of 
the  initial  proposal.  The  regulatory 
requirement  for  submission  of  an  SF- 
1411  will  still  be  satisfied  at  the  time  the 
awarding  contracting  office  notifies  the 
offeror  of  its  selection  (see  935.016-9(c)). 
if  it  has  not  been  previously  provided. 
Item  VI.  Subsection  935.01&-6(a)  is 
being  revised  by  adding  language''to 
clarify  that  program  offices 
administering  the  ROA  process  may  use 
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the  resources  of  the  cognizant 
contracting  office  for  receiving 
proposals. 

Item  VIJ.  Subsection  935.016-6(c)  is 
being  changed  to  eliminate  the  reference 
to  FAR  15.412,  regarding  late  proposals, 
to  improve  the  clarity  and 
understanding  of  the  language. 

Item  VIII.  Subsection  935.016-7(a)  is 
being  revised  to  recognize  that  it  is 
sufficient  for  the  cognizant  program 
office  to  oversee  the  ROA 
administration  process  and  ensure  that 
the  duties  set  outmihe^ubsection  are 
performed  in  a  satisfactory  manner, 
consistent  with  tiie  regulation. 

Item  IX.  Subsection  935.016-7(d)(5)  is 
being  revised  to  clarify  that  both 
individual  reviewers  and  review  groups 
are  permitted  under  10  CFR  600.16(d). 
and  are  acceptable  for  purposes  of 
satisfying  the  requirements  for  scientific 
and/or  peer  reviewers  under  the  ROA 
process. 

Item  X.  Subsection  935.016-7(f)  is 
being  changed  to  delete  the  first 
sentence  of  the  subsection.  The 
requirement  of  FAR  35.016(d)  applies. 

Item  XI.  Subsection  935.018-7(1)  is 
being  revised  to  delete  paragraph  (3). 
That  an  offeror  must  be  able  to  submit  a 
proposal  that  is  responsive  to  the 
solicitation  is  already  required  by  the 
FAR. 

Item  XII.  Subsection  935.016-7(i)  is 
being  changed  to  require  that  only  the 
significant  findings  of  the  scientific  and 
peer  reviewers  be  included  in  the 
consolidated  written  report  concerning  a 
proposal. 

Item  XIII.  Subsection  935.016-8(c)(4)  is 
being  changed  to  recognize  that  the 
Contracting  Officer  may  authorize  the 
incurrence  of  pre-contract  costs  by  an 
offeror. 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Executive  order,  entitled 
"Federal  Regulation,"  requires  that 
regulations  be  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  prior  to 
their  promulgation.  Accordingly,  this 
rule  was  submitted  to  OMB  for  review 
in  accordance  with  Executive  Order 
12291.  OMB  has  completed  its  review  of 
the  rule  and  has  approved  its 
publication. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Public  Law  96-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
proposed  rulemaking.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501.e<»e9.). 

D.  Review  Under  the  National 
Environmental  Policy  Act  (NEPA) 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  NEPA 
of  1969  (42  U.S.C.  4321  et  seq.  (1976)),  or 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508). 
and  the  DOE  Guidelines  (40  CFR  part 
1021).  Therefore,  this  proposed  rule  does 
not  require  an  environmental  impact 
statement  or  environmental  assessment 
pursuant  to  NEPA. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  fpr  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  order  requires  preparation  cf 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

This  proposed  rule,  when  finalized, 
will  merely  change  existing  policies  and 
procedures  internal  to  DOE  governing 
the  use  of  DOE's  ROAs.  States  which 
contract  with  DOE  will  be  subject  to  this 
rule.  However,  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  e^ect  on  the  institutional  interests 
or  traditional  functions  of  the  States. 

HI.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  "AOORCSS ' 
section  of  this  notice.  All  written 
comments  received  by  December  6, 1991 
will  be  carefully  assessed  and  fully 
considered  prior  to  publication  of  the 
proposed  amendment  as  a  final  rule. 


DOE  has  concluded  that  this  proposed 
rule  does  not  involve  a  substantial  issue 
of  fact  or  law,  and  that  the  proposed 
rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95-91, 
the  DOE  Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  DOE  does  not  plan  to  hold  a  public 
hearing  on  this  proposed  rule. 

Ust  of  Subjects  in  48  CFR  Part  935 

Government  contracts.  Government 
procurement. 

For  the  reasons  set  out  in  the 
preamble,  part  935  of  title  48  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington.  DC  on  October  28. 
1991. 

B«rton  |.  Roth, 

Acting  Director.  Office  of  Procurement, 
Assistance  and  Program  Management. 

The  regulations  in  48  CFR  part  935  are 
proposed  to  be  amended  as  set  forth 
below: 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C  486(c). 

2.  Section  935.016-4  is  amended  by 
removing  the  existing  paragraph  (d)  in 
its  entirety;  by  redesignating  paragraphs 
(e)  through  (g)  as  paragraphs  (d)  through 
(f),  respectively;  and.  by  revising  the 
newly  redesignated  paragraph  (f)  to 
read  as  follows: 

§  935.016-4    tomianc*  of  Research 
Opportunity  Announcements. 
•        *        •        *        • 

(f)  The  full  text  of  the  ROA  will  be 
published  in  the  Federal  Register  and  its 
availability  announced  in  the  Commerce 
Business  Daily  in  accordance  with  FAR 
35.018(c).  Information  concerning  the 
availability  of  the  ROA  may  also  be 
published  in  scientific  technical,  or 
engineering  publications.  The  full  text  of 
any  amendments  to  the  ROA  shall  be 
published  in  the  Federal  Register  and 
concurrently  announced  in  the 
Commerce  Business  Daily. 

3.  Section  935.018-5  is  amended  by: 
revising  the  «econd  sentence  of  the 
introductory  paragraph;  removing  the 
words  "Section  1:,"  "Section  II:."  and 
"Section  III:"  from  paragraphs  (a) 
introductory  text,  (b)  introductory  text, 
and  (c)  introductory  text,  respectively; 
revising  paragraph  (a)(3);  revising 
paragraph  (b)(5);  adding  a  new 
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paragraph  (b)(e);  and.  revising 
paragraph  (c)(1)  to  read  as  follows: 

935.016-S    Content  of  proposal 
sulmiissions. 

*  *  *  Each  proposal  will  contain,  at  a 
minimum,  the  following  information: 

(8)  *    *    * 

(3)  The  date  of  submission  of  the 
proposal  and  the  offer  acceptance 
period,  if  so  conditioned; 

Mb)  *  *  * 

'  (5)  Where  the  o^eror  is  either  a  for- 
profit  or  a  not-for-profit  organization,  a 
description  of  the  structure  and  lines  of 
authority  (both  technical  and 
administrative)  of  the  offeror's 
organization  and  the  relation  thereto  to 
the  proposed  research  effort. 

(6)  Where  the  offeror  is  either  an 
educational  institution  or  other 
nonprofit  organization,  the  identification 
of  key  technical  and  business  personnel 
responsible  for  the  preparation  and 
approval  of  the  proposal  as  well  as  the 
proposed  research  effort. 

•  *        *        •        • 

■     (c)  •  •  • 

(1)  A  cost  proposal  or  a  fully  executed 
Standard  Form  (SF)  1411; 

•  *        •        *        * 

4.  Section  935.016-6  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a);  and,  by  revising 
paragraph  (c)  to  read  as  follows: 

935.016-6    Receipt  and  handling  of 
proposals  and  late  proposal  submissions. 

(a)  *  *  *  The  cognizant  DOE  program 
office,  in  any  event,  may  elect  to  have 
proposals  received  by  the  cognizant 
contracting  activity. 

***** 

(c)  Proposals  received  for  evaluation 
subsequent  to  the  close  of  the  proposal 
submission  period  will  not  be 
considered  under  the  ROA.  However,  a 
proposal  may  be  considered  under  a 
succeeding  ROA  provided  that  the 
proposal  falls  within  the  scope  of  such 
ROA,  and  that  the  offeror  affirms,  in 
writing,  that  it  desires  its  proposal 
evaluated  under  the  succeeding  ROA. 

5.  Section  935.016-7  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  and 
(a)(4);  by  revising  the  second  sentence  in 
the  undesignated  paragraph  following 
paragraph  (d)(5);  by  removing  the  first 
sentence  of  paragraph  (f);  by  removing 
the  word  "and"  at  the  end  of  paragraph 
(i)(2)  and  replacing  the  semicolon  with  a 
period;  by  removing  paragraph  (i)(3)  in 
its  entirety;  and  by  revising  the  first 
sentence  in  paragraph  (j)  to  read  as 
follows: 


93SJ)16-7    Evshiston  of  proposals, 
(a)  •  •  • 

(1)  Serve  as  the  primary  point  of 
contact  on  matters  concerning  the  ROA; 

(2)  Ensure  that  evaluations  are  based 
directly  on  the  evaluation  criteria  set 
forth  in  the  ROA; 


(4)  Oversee  or  perform  the  process  for 
selection  of  scientific  or  peer  reviewers 
and  the  evaluations  of  proposals; 

***** 

(d)  •  *  * 

(5)  *  •  *  In  instances  where  the 
cognizant  program  office  has 
established  a  procedure  for  the  review 
of  financial  assistance  applications 
using  a  published  merit  review  system 
(see  10  CFR  600.16(d)),  the  types  of 
reviewers  and  review  groups  allowed  by 
10  CFR  600.16(d)  may  be  used  for  the 
purposes  of  satisfying  the  requirements 
for  scientific  and/or  peer  review  under 
this  subpart,  subject  to  any  other 
requirements  stated  herein. 
***** 

(j)  For  each  proposal,  a  consolidated 
written  report  shall  be  prepared  and 
shall  include  the  significant  findings  of 
all  reviewers.  *  *  * 

6.  Section  935.01&-B  is  amended  by 
revising  paragraph  (c)(4]  to  read  as 
follows: 

935.016-8    Selection  of  proposals. 

***** 

(c)  •  •  • 

(4)  That  the  offeror  shall  not  begin 
performance  of  the  effort,  or  any  part 
thereof,  until  such  time  as  a  contract  has 
been  awarded,  or  unless  othenvise 
authorized  by  the  contracting  o^icer. 
Notices  to  unsuccessful  offerors  should 
provide  the  general  basis  for  elimination 
of  that  offeror's  proposal  from  further 
competition. 
***** 

[PR  Doc.  91-26532  Filed  ll-S-81:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  ParU  672  and  675 

Groundflsh  of  the  Gulf  of  Alaska  and 
the  Bering  Sea  and  Aleutian  Islands 
Area 

AOENCv:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce, 

action:  Notice  of  availability  df 
amendments  to  fishery  management 
plans  and  request  for  comments. 


summary:  NMFS  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  has  submitted  Amendment  25  to 
the  Fishery  Management  Plan  (FMP)  for 
Groundfish  for  the  Gulf  of  Alaska  and 
Amendment  20  to  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  for  review  by 
the  Secretary  of  Commerce  and  is 
requesting  comments  from  the  public. 
Copies  of  the  amendments  may  be 
obtained  from  the  address  below. 

DATES:  Comments  on  the  FMP 
amendments  should  be  submitted  on  or 
before  December  30, 1991. 

ADDRESSES:  Comments  on  the  FMP 
amendments  should  be  submitted  to 
Steven  Pennoyer,  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  |uneau,  AK 
99802. 

Copies  for  the  amendments  with  the 
Envfronmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analyses  are  available  from 
the  North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136.  Anchorage. 
AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dale  R.  Evans,  Chief,  Fishery 

Management  Division,  NMFS,  907-588- 

7228. 

SUPPt.EMENTARV  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act] 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval  or 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
reviewing  the  plan  or  amendment,  must 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment.  NMFS 
will  propose  regulations  that  would 
implement  Amendment  25  to  the  FMP 
for  Groundfish  of  the  Gulf  of  Alaska  and 
Amendment  20  to  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  These 
regulations  will  be  proposed  to 
implement  the  following  amendment 
measures:  (1)  Year-round  trawl  closures 
in  the  Gulf  of  Alaska  and  Bering  Sea 
and  Aleutian  Islands  within  10  nautical 
miles  of  key  Steller  sea  lion  rookeries; 
and  (2)  new  Gulf  of  Alaska  pollock 
management  districts,  and  a  limitation 
on  pollock  seasonal  harvest  allowances 
specified  for  these  districts.  Proposed 
regulations  to  implement  these 
amendments  are  scheduled  to  be 
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published  within  IS  days  of  the  receipt 
date  of  the  amendments. 
Authority:  16  U.S.C.  1801  el  seq. 

Dated:  November  1. 1991. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-26771  Filed  11-5-81:  8:45  ami 
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Notices 


FMUral  Regbtar  - 

Vol.  66.  No.  215 

Wednesday,  November  8,  1901 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  niles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
auttx>rity.  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  docuntents  appearir^g  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Offic*  of  ttw  Secretary 

Type*  and  QuantttiM  of  Agricultural 
Commoditiea  to  be  Made  Available  for 
Donation  Overseaa  under  Section 
416(b)  of  the  Agricultural  Act  of  1949 
In  Flacai  Year  1992. 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

summary:  This  notice  sets  forth  the 
determination  of  the  Secretary  of 
Agriculture  of  the  types  and  quantities 
of  agricultural  commodities  to  be  made 
available  for  donation  overseas  under 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Chambliss,  Director,  Program 
Analysis  Division,  Office  of  the  General 
Sales  Manager,  PAS,  USDA  (202)  720- 
3573. 

Determinadon 

The  kinds  and  quantities  of 
commodities  that  shall  be  made 
available  for  donation  under  section 
416(b)  of  the  Agricultural  Act  of  1949  are 
as  follows: 


Commodity 

Quantity 
(fnotnc 
toot) 

Com 

760,000 

Sorghum. 
Butter/Bui 
Nonfat  On 

Total 

255000 

Iter  ON 

60,000 

f  Milk 

75,000 

1,170,000 

Done  at  Washington 
October  1991. 

DC  this  31st  day  of 

Edward  Madigan, 

Secretary  of  Agriculture. 

[FR  Doc.  91-26758  Filed  11-5-M;  8:45  am] 
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Forest  Service 

National  ConMnission  on  Wildlife 
Disasters 

aoency:  Forest  Service,  USDA. 

ACTION:  Notice  of  rescheduled  meeting. 

summary:  The  first  meeting  for  the 
National  Commission  on  Wildlife 
Disasters  scheduled  for  November  4-8, 
1991  (56  FR  50553)  has  been  canceled. 
The  Hrst  meeting  for  this  Commission  is 
rescheduled  for  January  27-31, 1992.  The 
Commission  is  authorized  by  the 
Wildlife  Disaster  Recovery  Act  of  1989. 

DATES:  The  meeting  will  convene  at  1 
o'clock  on  Monday,  January  27, 1992, 
and  adjourn  by  noon  on  Friday,  January 
31. 1992. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Hotel,  1325  Wilson  Blvd., 
Arlington,  Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  W.  Pendelton,  Fire  and  Aviation 
Management  Staff,  Forest  Service,  (202) 
205-1511. 

SUPPtEMENTARY  INFORMATION:  The 
Wildlife  Disaster  Recovery  Act  of  1989 
established  a  Commission  to  study  the 
effects  of  disastrous  wildfires,  resulting 
from  natural  or  other  causes,  and  to 
make  recommendations  concerning  the 
steps  necessary  for  a  smooth  and  timely 
transition  from  the  loss  of  natural 
resources  due  to  such  fires.  The 
Commission  is  composed  of  25 
members,  13  appointed  by  the  Secretary 
of  Agriculture  and  12  appointed  by  the 
Secretary  of  the  Interior.  The  Act  directs 
the  Commission  to  submit  to  the 
Secretaries  of  Agriculture  and  the 
Interior  a  report  containing  its  findings 
and  recommendations. 
The  purpose  of  the  meeting  is  to: 

(1)  Elect  a  chairperson  from  among 
the  25  members; 

(2)  Evaluate  the  accrued  contributions 
for  the  Commission  from  interested 
persons,  groups,  and  entities  to 
determine  if  there  is  a  sufficient  amount 
to  support  the  work  of  the  Commission: 

(3)  Determine  the  process,  duties,  and 
course  of  action  needed  to  complete  the 
work  of  the  Commission; 

(4)  Appoint  and  fix  the  compensation 
of  a  Director  for  the  business  of  the 
Commission; 

(5)  Appoint  and  fix  the  compensation 
of  such  additional  personnel  as  the 
Commission  determines  necessary  to 


assist  it  to  carry  out  its  duties  and 
functions. 

(6)  Determine  and  appoint  work 
assignments  for  the  Commission 
members;  and 

(7)  Set  a  date  and  place  for  the  next 
meeting  of  the  Commission. 

Dated:  October  31, 1991. 
Jamas  R.  Moaalay, 

Assistant  Secretary,  Natural  Resouroet  and 
Environment 
[FR  Doc.  91-26766  Filed  ll-<5-ei:  &45  am] 

INJJNa  coot  S4ie-1MI 


COMMISSION  ON  CIVIL  RIGHTS 

Maryland  State  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland  State 
Advisory  Committee  to  the  Commission 
will  convene  at  2  p.m.  and  adjourn  at  5 
p.m.  on  Friday,  November  22, 1991, 
Omni  Hotel,  Douglass  Room,  101  West 
Fayette  Street,  Baltimore.  MD  21201.  The 
purpose  of  the  meeting  is  to  conduct 
program  planning  and  an  orientation  for 
new  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  I. 
Binkley,  Director,  Eastern  Regional 
Division  at  (202)  523-5264,  TDD  (202) 
376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  November  1. 
1991. 
Caiol-Lae  Hurley, 

Chief  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-26766  Filed  11-5-91;  6:45  am] 


Soutti  Carolina  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
Rules  and  Regulations  of  the  U.S. 
Commission  on  Civil  Rights,  that  a 
meeting  of  the  South  Carolina  Advisory 
Committee  to  the  Commission  will 
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convene  at  2  p.m.  on  Wednesday, 
December  4. 1991,  at  the  Marriott  Hotel. 
1200  Hampton  Street.  Columbia,  South 
Carolina,  and  adjourn  at  4  p.m. 

The  purposes  of  the  meeting  are:  to 
orientate  SAC;  to  discuss  the  follow-up 
plans  to  the  report  on  minority  political 
participation  in  the  State;  and  to  adopt 
program  plans  for  FY  1992. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Advisory  Committees,  should 
contact  South  Carolina  Chairperson 
Gilbert  Zimmerman  (803/525-7538),  or 
Southern  Regional  Division  Director 
Bobby  Doctor  at  (404/730-2476;  TDD 
404/730-2481).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Southern 
Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  Rules  and  Regulations  of 
the  Commission. 

Dated  at  Washington.  DC.  October  29. 
1991. 
C«rol-LM  Huriey, 

Chtef.  Regional  Progrows  Coordination  Unit 
(FR  Doc  91-26732  Filed  11-5-91:  8:45  am) 
aNxmocooc  cus-ot-ii 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Tit!e:  1992  Census  of  Transportation 
Truck  Inventory  and  Use  Survey. 

Form  Numbeiis):  TC-9501,  TC-9502. 

Agency  Approval  Number  None. 

Type  of  Request:  New  Collection. 

Burden:  112,130  hours. 

Number  of  Respondents:  151,000. 

A  vg  Hours  Per  Response:  45  minutes. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  the  1992  Census  of 
Transportation-Truck  Invenforj'  and 
Use  Survey  (TIUS)  as  part  of  the  1992 
Economic  Censuses.  The  sur\'ey  will  be 
mailed  to  a  sample  of  approximately 
151.000  owners  of  trucks  and  truck- 
tractors  registered  and  on  file  with 
motor  vehicle  departments  in  the  50 
States  and  the  District  of  Columbia.  The 
survey  will  measure  physical  and 
operational  characteristics  of  more  than 
50  million  trucks  in  the  United  States. 
Federal,  state,  and  local  transportation 
agencies  use  information  from  the  TIUS 


to  analyze  various  aspects  of  the 
Federal-aid  highway  program.  The 
Federal  Government  uses  TIUS 
information  as  part  of  the  framework  for 
the  gross  national  product  and  input- 
output  tables,  as  well  as  for  program 
analysis  and  evaluation.  TIUS 
information  is  used  by  the  private  sector 
for  market  studies,  product  evaluation, 
and  to  assess  the  effects  of  deregulation 
on  transportation  industries. 

Affected  Public:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit  institutions,  non-profit 
institutions,  and  small  business  or 
organizations. 

Frequency:  Every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  OfficerMaria  Gonzalez. 
395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  31. 1991. 

Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

|FR  Doc.  81-26777  Filed  11-5-01;  8:45  am| 

BIUHM  COM  3S10-07-F 

Bureau  of  Export  Administration 

Initiation  of  National  Security 
Investigation  of  Imports  of  Gears  and 
Gearing  Products 

agency:  Office  of  Industrial  Resource 
Administration.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  initiation  of  an 
investigation  under  section  232  of  the 
Trade  Expansion  Act  of  1962,  as 
amended  (19  U.S.C.  1862),  and  request 
for  comments. 

summary:  This  notice  is  to  advise  the 
public  that  an  investigation  is  being 
initiated  under  section  232  of  the  Trade 
Expansion  Act  of  1962.  as  amended  (19 
U.S.C.  1862).  to  determine  the  effects  on 
the  national  security  of  imporis  of  gears 
and  gearing  products.  Interested  parties 
are  invited  to  submit  written  comments, 
opinions,  data,  information,  or  advice 
relative  to  the  investigation  to  the 


Strategic  Analysis  Division.  Office  of 
Industrial  Resource  Administration,  U.S. 
Department  of  Commerce. 
EFFECTIVE  DATE:  Comments  must  be 
received  not  later  than  January  8, 1992. 
ADDRESSES:  Send  all  comments  to  Brad 
I.  Botwin,  Director.  Strategic  Analysis 
Division.  Office  of  Industrial  Resource 
Administration,  room  H-3878,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT. 
Edward  Levy,  section  232  Program 
Manager,  Strategic  Analysis  Division. 
Office  of  Industrial  Resource 
Administration,  room  H-387a  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230,  (202)  377-3795. 

SUPPLEMENTARY  INFORMATION:  In  an 

application  submitted  by  the  American 
Gear  Manufacturers  Association  on 
October  17, 1991,  the  Department  of 
Commerce  was  requested  to  initiate  an 
investigation  under  section  232  of  the 
Trade  Expansion  Act  of  1962,  as 
amended  (19  U.S.C  1862),  to  determine 
the  effects  on  the  national  security  of 
imports  of  gears  and  gearing  products. 

On  October  31, 1991  the  Department 
of  Commerce  formally  accepted  the 
application  and  initiated  an 
investigation.  The  findings  and 
recommendations  of  the  investigation 
are  to  be  reported  by  the  Secretary  of 
Commerce  to  the  President  no  later  than 
July  27, 1992  [i.e.,  within  270  days). 

The  items  to  be  investigated  are 
currently  described  by  Standard 
Industrial  Classification  (SIC)  Codes. 
They  include  Vehicular  Non-Automotive 
Gearing  SIC  Codes  3714,  3566,  and  3523: 
Industrial  Gearing,  SIC  Code  3566: 
Aerospace  Gearing.  SIC  Codes  3724, 
3728,  3764  and  3663;  and  Marine 
Gearing.  SIC  Codes  3566  and  3568. 

This  investigation  is  being  undertaken 
in  accordance  with  part  705  of  title  15  of 
the  Code  of  Federal  Regulations  (15  CFR 
part  705)  ("Regulations").  Interested 
parties  are  invited  to  submit  wiilten 
comments,  opinions,  data,  information, 
or  advice  relevant  to  this  investigation 
to  the  Office  of  Industrial  Resource 
Administration,  U.S.  Department  of 
Commerce,  not  later  than  January  8, 
1992. 

The  Department  is  particularly 
interested  in  comments  and  information 
directed  to  the  criteria  listed  in  (  705.4 
of  the  regulations  (15  CFR  705.4)  as  they 
affect  national  security,  including  the 
following: 

(a)  Quantity  of  and  circumstances 
related  to  the  importation  of  the  articles 
subject  to  the  investigation: 
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(b)  Domestic  production  and 
productive  capacity  needed  for  these 
articles  to  meet  anticipated  national 
security  requirements: 

(c)  Existing  and  potential  availability 
of  skilled  labor,  raw  materials, 
production  equipment,  and  facilities  to 
produce  these  items: 

(d)  Growth  requirements  of  domestic 
industries  (if  any)  to  meet  national 
security  requirements  and/or 
requirements  to  assure  such  growth: 

(e)  The  impact  of  foreign  competition 
on  the  economic  welfare  and  on  the 
capacity  of  the  domestic  industry  to 
meet  national  security  needs;  and 

(f)  The  impact  of  imports  on  domestic 
competition,  productivity,  and  the 
strength  of  the  domestic  industry  to 
meet  national  security  requirements. 

All  materials  should  be  submitted 
with  10  copies.  Public  information  will 
be  made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Material  that  is  national 
security  classified  information  or 
business  confidential  information  will 
be  exempted  from  public  disclosure  as 
provided  for  by  S  705.6  of  the 
regulations  (15  CFR  705.6).  Anyone 
submitting  business  confidential 
information  should  clearly  identify  the 
business  confidential  portion  of  the 
submission  and  also  provide  a  non- 
confidential submission  which  can  be 
placed  in  the  public  file. 
Communications  from  agencies  of  the 
United  States  Government  will  not  be 
made  available  for  public  inspection. 

The  public  record  concerning  this 
investigation  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  room  H-4525, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  records  in 
this  facility  may  be  inspected  and 
copied  in  accordance  with  the 
regulations  published  in  part  4  of  title  15 
of  the  Code  of  Federal  Regulations  (15 
CFR  4.1  et.  seq.).  Information  about  the 
inspection  and  copying  of  records  at  the 
facihty  may  be  obtained  from  Ms. 
Margaret  Cornejo,  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-5653. 

Dated:  October  31, 1991. 
Michael  P.  Galvin, 

Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  91-26706  Filed  11-5-91;  8:45  am) 

■Hxmo  COM  Mt»-OT-« 


For*ign>Tradt  Zones  Board 

(Docket  No.  62-91] 

Foraign-Trads  Zons  112— Colorado 
Springs,  CO;  Application  for  Subzone; 
Appla  Computer,  Fountain,  CO; 
Extension  of  Public  Commant  Period 

The  comment  period  for  the  above 
case,  requesting  authority  for  special- 
purpose  subzone  status  for  the 
electronic  data  processing  and 
communications  equipment 
manufacturing  plant  of  Apple  Computer, 
Inc.,  in  Fountain.  Colorado  (56  FR  48156, 
9/24/91),  is  extended  to  November  15. 
1991,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

.    Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary.  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  &  Pennsylvania  Avenue.  NW., 
Washington,  DC  20230. 

Dated:  October  31, 1991. 

|ohn  |.  Da  Ponte,  )r. 

Executive  Secretary. 

[FR  Doc.  91-26778  Filed  11-5-91: 8:45  am] 

MLUM  COM  U1»-OS-« 


(Order  Na  540) 

Approval  for  Expansion  of  Forsign- 
Trsds  Zona  64;  Jadisonvllls,  FL 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June'lS, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400).  the 
Foreign  Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order 

Whereas,  the  Jacksonville  Port 
Authority,  Grantee  of  Foreign-Trade 
Zone  No.  64,  has  applied  to  the  Board 
for  authority  to  expand  its  general- 
purpose  zone  in  Jacksonville,  Florida, 
within  the  Jacksonville  Customs  port  of 
entry: 

Whereas,  the  application  was 
accepted  for  filing  on  July  18, 1990.  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  July  30, 
1990  (Docket  29-90,  55  FR  30946); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  %vith  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Jacksonville  area;  and. 


Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  July  18. 1990.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  inlhis 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
Army  District  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington,  DC  this  29th  day  of 
October,  1991. 
Marjori*  A.  Chorlins. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates;  Foreign-Trade  Zones  Board, 
(FR  Doc.  91-26779  Filed  ll-«-»l:  6:45  am] 


(Order  NaS391 

Rssolution  and  Order  Approving  ttts 
Application  of  tha  South  Louisiana 
Port  Commission  for  a  Spsclai- 
Purposa  Subzona  st  tha  Shipbuilding 
Facility  of  North  American 
ShIptHiilding,  Inc^  In  LaFourche  Parish, 
LA;  Procaadings  of  tha  Foreign-Trad* 
Zonae  Board,  Waahington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
^  1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the  msller, 
herel>y  orders: 

After  consideration  of  the  application  of 
the  South  Louisiana  Port  Commissiun, 
grantee  of  Foreign-Trade  Zone  124,  filed  with 
the  Foreign-Trade  Zones  Board  (the  Board) 
on  August  21, 199a  requesting  special- 
purpose  subzone  status  at  North  American 
Shipbuilding.  Inc.'s.  facility  in  Lafourche 
Parish,  Louisiana,  adjacent  to  the  Gramercy 
Customs  port  of  entry,  the  Board,  finds  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest,  if  approval  is 
subject  to  certain  conditions,  approves  the 
application  subject  to  the  following 
conditions:  (1)  Any  steel  mill  products. 
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including  steel  plate,  angles,  shapes, 
channels,  rolled  steel  stock,  bars,  pipes  and 
tubes,  and  not  incorporated  into  merchandise 
otherwise  classtHed.  and  which  is  used  in 
manufacturing,  shall  be  subject  to  the 
Customs  duties  in  accordance  with 
applicable  law.  if  the  same  item  is  then  being 
produced  by  a  domestic  steel  mill;  and.  (2)  in 
addition  to  the  annual  report.  North 
American  Shipbuilding,  Inc..  shall  adv'iie  the 
Board's  Executive  Secretary  as  to  signiHcant 
new  contracts,  with  appropriate  information 
concerning  foreign  purchases  otherwise 
dutiable,  so  that  the  Board  may  consider 
whether  any  foreign  dutiable  items  are  being 
import^  for  manufacturing  in  the  subzone 
primarily  ^cause  of  subzone  status  and 
whether  the  Board  should  consider  requiring 
Customs  duties  to  be  paid  on  such  items. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  in  LaFourche 
Parish,  LA 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encoiirage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C.  Bla-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  South  Louisiana  Port 
Commission.  Grantee  of  Foreign-Trade 
Zone  No.  124.  has  made  application 
(filed  August  21, 1990,  FTZ  Docket  36-90, 
55  FR  35915,  09-04-90)  in  due  and  proper 
form  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  shipbuilding  facility  of  North 
American  Shipbuilding,  Inc.,  in 
Lafourche  Parish,  Louisiana; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  bu  in  the 
public  interest  if  approval  were  given 
subject  to  the  restrictions  in  the 
resolution  accompanying  this  section; 


Now,  therefore,  in  accordance  with 
the  application  filed  August  21, 1990,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
shipbuilding  facility  of  North  American 
Shipbuilding,  Inc.,  in  Lafourche  Parish, 
Louisiana,  designated  on  the  records  of 
the  Board  as  Foreign-Trade  Subzone 
124B,  at  the  location  mentioned  above 
and  more  particularly  described  on  the 
maps  and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitation: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  fi^e  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to  ' 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC,  this 
29th  day  of  October.  1991.  pursuant  to 
Order  of  the  Board. 
Marjorie  A.  ChofiiiM, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
of  Alternates;  Foreign-Trade  Zones  Board. 
[FR  Doc.  91-28780  Filed  11-6-91:  8:45  araj 
anjjMQ  cooc  stto^M-n 


{Docket  33-90] 

Foreign-Trade  Zone  45— Portland,  OR; 
Application  for  Subzone,  Continental 
Mills,  Pendleton,  OR;  Amendment  of 
Application 

The  application  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 


by  the  Port  of  Portland,  grantee  of  FTZ 
45,  requesting  special-purpose  subzone 
status  for  the  food  products  processing 
plant  of  Contnental  Mills.  Inc.  (Docket 
33-90,  FR  34040,  08-21-90),  located  in 
Pendelton,  Oregon,  has  been  amended 
to  include  ex-quota  foreign  sugar  among 
the  ingredients  used  to  produce  premix 
baking  mixes  for  export. 

Zone  procedures  would  allow  the 
company  to  purchase  world-price  sugar 
for  use  only  in  products  that  are 
exported.  They"  would  also  exempt  the 
company  from  Customs  duty  payments 
on  the  foreign  sugar  used  in  export 
production.  The  application  remains 
otherwise  unchanged. 

Comments  concerning  the  subzone 
proposal  are  invited  from  interested 
parties.  They  should  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below  and  postmarked  on  or 
before  December  9. 1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the  following 
locations: 

U.S.  Department  of  Commerce,  District 
Office,  1220  SW  Third  Avenue,  room 
618,  Portland.  Oregon  97204. 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  room 
3716,  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 

Dated:  October  29. 1991. 
Dennis  Pucdnelli. 
Acting  Executive  Secretary. 
[FR  Doa  91-26781  Filed  11-5-91: 8:45  am] 

BtUJNQ  cooc  3S10-0S-II 


[OrttorNaMI] 

Resolution  and  Order  Approving  ttie 
Application  of  ttie  Oallas/Fort  Worth 
International  Airport  Board  for  a 
Special-Purpose  Subzone  at  the 
Automobile  Manufacturing  Plant  of 
General  Motors  Corporation  In 
Arlington,  TX;  Proceedings  of  the 
Foreign-Trade  Zones  Board, 
Washington,  DC 

ResolutioD  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-Blu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the  matter, 
hereby  orders: 

After  consideration  of  the  application  of 
the  Dallas/Fort  Worth  International  Airoort 
Board,  grantee  of  Foreign-Trade  Zone  39. 
filed  with  the  Foreign-Trade  Zones  Board  (Iho 
Board)  on  October  22. 1990.  requesting 
special-purpose  subzone  status  for  the 
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automobile  manufacturing  plant  of  General 
Motors  Corporation  in  Arlington,  Texas, 
adjacent  to  the  Dallas/Fort  Worth  Customs 
port  of  entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  in  Arlington, 
Texas 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-«lu)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Dallas/Fort  Worth 
International  Airport  Board,  Grantee  of 
Foreign-Trade  Zone  No.  39,  has  made 
application  (filed  October  22, 1990,  FTZ 
Docket  41-90,  55  FR  46695, 11-06-90)  in 
due  and  proper  form  to  the  Board  for 
authority  to  establish  a  special-purpose 
subzone  at  the  automobile 
manufacturing  plant  of  General  Motors 
Corporation  in  Arlington,  Texas; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  in  accordance  with 
the  application  filed  October  22, 1990, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
automobile  manufacturing  plant  of 
General  Motors  Corporation  in 
Arlington,  Texas,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  39B,  at  the  location  mentioned 
above  and  more  particularly  described 
on  the  maps  and  drawings 
accompanying  the  apphcation,  said 
grant  of  authority  being  subject  to  the 


provisions  and  restrictions  of  the  Act 
and  the  regulations  issued  thereunder,  to 
the  same  extent  as  though  the  same 
were  fully  set  forth  herein,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  fi-ee  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  hable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  comphance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC  this 
29th  day  of  October,  1991.  pursuant  to 
Order  of  the  Board. 
Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 
[FR  Doc.  91-26782  Filed  ll-S-91:  8:45  am] 
aiLLma  cooc  seio-oe-M 


(Docket  No.  67-911 

Foreign-Trade  Zone  129— Beltlngham, 
WA;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Bellingham  of 
Whatcom  County,  grantee  of  FTZ  129, 
requesting  authority  to  expand  its  zone 
in  the  Whatcom  County,  Washington, 
area.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  October  25, 1991. 

FTZ  129,  approved  September  4, 1986 
(Board  Order  335.  51  FR  32238,  9/10/86). 
consists  of  three  general-purpose  zone 
sites  in  Whatcom  County,  Washington: 


Site  1  (140  acres)  within  the  Airport 
Industrial  Development  Area  at  the 
Bellingham  International  Airport 
including  the  Noranda  Industrial  Area, 
and  the  Port-owned  Airport  Industrial 
Park;  Site  2  (60  acres)  within  the 
Cordata  Industrial  Park  at  Guide 
Meridian  and  Bakerview  Roads;  and. 
Site  3  (30  acres)  a  temporary  site  within 
the  270-acre  Cherry  Point  Industrial  Paric 
located  at  Gulf  Park  Road,  Whatcom 
County,  some  11  miles  northwest  of 
Bellingham.  approved  as  a  boundary 
modification  for  a  period  ending  May  1. 
1993  (A-6^91). 

The  grantee  is  now  requesting 
authority  to  expand  the  zone  to  include 
the  entire  270-8cre  Cherry  Point 
Industrial  Parle  The  facility  is  a  new 
development  with  frontage  on  Puget 
Sound  at  the  Straits  of  Georgia,  and 
there  are  plans  to  develop  deepwater 
terminal  facilities.  It  is  owned  by  Cherry 
Point  Industrial  Park  Ltd.  and  will  be 
operated  by  Cherry  Point  Foreign-Trade 
Zone  Operators,  Inc.  The  proposal  also 
includes  a  request  to  restore  zone  status 
to  a  160-acre  parcel  within  the  Airport 
Development  area  (Site  1)  which  was 
deleted  in  the  boundary  modification  for 
the  Cherry  Point  Site.  No  manufactiiring 
requests  are  being  made  at  this  time. 
Such  approvals  would  be  requested 
from  the  Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Daniel  C. 
Holland.  District  Director,  U.S.  Customs 
Service,  Pacific  Region.  1000  Second 
Avenue,  suite  2200,  Seattle,  Washington 
98104-1049,  and.  Colonel  Milton  Hunter. 
District  Engineer,  U.S.  Army  Engineer 
District  Seattle,  P.O.  Box  3755,  Seattle. 
WA  98124-2255. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  23, 
1991. 

A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  following 
locations: 

U.S.  Customs  Service,  Pacific  Region, 
Cornwall  &  Magnolia  Streets,  room 
101,  Bellingham,  Washington  98225. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  &  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20230. 
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Dated:  October  29. 1991. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  91-26783  Filed  11-5-01:  a-4S  am] 
BaiMQCOoe  uio-oft.«i 

International  Trade  Administration 
[A-47S-0S9] 

Pressure  Sensitive  Plastic  Tape  From 
Italy;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  July  16. 1991  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  Hnding  on 
pressure  sensitive  plastic  tape  (PSPT) 
from  Italy.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  NAR. 
and  the  period  October  1, 1989  through 
September  30. 1990.  Based  on  our 
analysis  of  the  comments  received,  and 
correction  of  certain  clerical  errors,  we 
determine  the  dumping  margin  for  NAR  . 
to  be  1.24  percent. 
EFFECTIVE  DATE:  November  6. 1991. 

FOR  FUfTTHER  INFORMATION  CONTACT 

Todd  Peterson  or  Tom  Futtner.  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230: 
telephone:  (202)  377-4106. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  16. 1991.  the  Department  of 
Commerce  (the  Department]  published 
in  the  Federal  Register  (56  FR  32402)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
pressure  sensitive  plastic  tape  from  Italy 
(42  FR  56110.  October  21. 1977).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solelv 


according  to  the  appropriate  HTS  item 
number(8). 

Imports  covered  by  this  review  are 
shipments  of  PSPT  measuring  over  1% 
inches  in  width  and  not  exceeding  4  mils 
in  thickness.  During  this  review  period 
such  merchandise  was  classified  under 
items  790.5530.  790.5545.  and  790.5555  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  or  numbers 
3919.90.20  and  3919.90.50  of  the 
Harmonized  Tariff  Schedules  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  Italian  PSPT  to  the  United 
States  and  the  period  October  1. 1989 
through  September  30. 1990. 
Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  timely  comments  from  the 
petitioner,  Minnesota  Mining  and 
Manufacturing  Company  (3M). 

Comment  1:  The  petitioners  argue  that 
best  information  available  (BLA)  should 
be  used,  either  in  whole  or  in  part, 
because  NAR's  initial  questionnaire 
response  was  untimely  and  incomplete. 
Specifically,  NAR's  response  did  not 
include  its  most  recent  set  of  financial 
statements. 

Department's  Position:  It  is  the 
Department's  view  that  NAR's  initial 
response  and  supplemental  response 
were  both  timely  and,  except  as  noted  in 
our  response  to  comment  3,  complete. 
NAR  received  its  questionnaire  on 
January  3. 1991.  The  Department  in  turn 
received  NAR's  response  on  March  4, 
1991,  within  the  60-day  time  limit. 

NAR  did  not  include  its  most  recent 
financial  statements  in  its  March  4 
questionnaire  response  because  the 
accounting  period  for  1990  had  not  yet 
been  Hnalized.  In  response  to  the 
Department's  September  23, 1991 
supplemental  questionnaire,  however. 
NAR  submitted  its  certified  financial 
statement  applicable  to  the  period  of 
review. 

Comment  2:  The  petitioners  argue  that 
the  Department  should  reject  NAR's 
response  and  calculate  a  dumping 
margin  based  on  BIA  because  NAR 
failed  to  (1)  submit  the  certification 
required  by  19  CFR  353.31(i)  (1991);  (2) 
request  confidential  treatment  or 
identify  with  brackets  information  it 
considers  confidential;  and  (3)  list  the 
items  of  confidential  information  that 
have  been  deleted  from  the  APO  version 
of  the  response. 

Department's  Position:  Certification  is 
present  on  page  3  of  the  response  as 
required  by  19  CFR  353.31(i)  1991. 
Similarly,  the  first  page  of  the  response 
states,  "No  documents  contain 


confidential  information,"  which  would 
eliminate  the  need  for  brackets  or  an 
APO  version. 

Comment  3:  The  petitioners  argue  that 
the  Department  should  use  BIA  for 
difference  in  merchandise  (DIFMER) 
calculations  because  NAR  reported  only 
selected  material  and  labor  costs  for 
selected  tape  products. 

Department 's  Position:  The 
Department  agrees.  The  Department 
requested  additional  information  to 
clarify  the  material  and  labor  costs 
reported  in  the  original  response.  The 
Department  requested  that  NAR  provide 
a  breakdown  of  the  material  and  labor 
cost  elements.  Specifically,  the 
Department  requested  that  NAR  confirm 
that  costs  for  dyes.  tabs,  fabrication, 
variable  overhead  and  adhesives  were 
included  in  the  reported  costs.  In  its 
supplemental  response,  however,  NAR 
merely  referred  to  the  costs  reported  in 
the  original  questionnaire  response.  It 
did  not  confirm  that  all  the  applicable 
costs  were  included  in  the  reported 
DIFMER  data.  Therefore,  the 
Department  determined  that  there  was 
insufficient  valid  information  to 
calculate^a  DIFMER  adjustment.  As  BIA. 
the  Department  eliminated  those 
DIFMER  values  beneficial  to  NAR  as 
requested  by  petitioners  in  their 
comments  dated  August  15. 1991. 

Comment  4:  The  petitioners  argue  that 
BIA  should  be  used  for  NAR's  brokerage 
and  handling  expenses  because  NAR 
did  not  present  enough  evidence  to 
support  that  the  charges  were  the  same 
for  both  markets. 

Department's  Position:  We  disagree. 
The  Department  requested  additional 
information  to  determine  whether  NAR's 
brokerage  and  handling  expenses  were 
the  same  in  both  markets.  NAR  has 
demonstrated  that  the  brokerage  and 
handling  are  indeed  the  same  for  the 
two  markets  by  providing 
documentation  to  show  that  the  same 
six  workers  prepare,  handle  and  store 
the  tape  in  exactly  the  same  manner  and 
at  the  same  costs.  Thus,  these  expenses 
are  the  same  in  both  markets. 

Comment  5:  The  petitioners  argue  that 
the  Department  should  use  BIA  for 
NAR's  advertising  and  promotion 
expenses  as  they  presented  no  evidence 
to  support  its  claim  that  there  were  no 
advertising  costs  attributable  to  these 
products. 

Department's  Position:  The 
Department  requested  additional 
information  to  support  NAR's  statement 
that  there  are  no  advertising  costs 
attributable  to  these  products.  NAR  has 
shown  that  there  is  no  direct  advertising 
attributable  to  the  product  under 
investigation  in  either  market,  and  that 
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all  advertising  expenses  are  indirect  in 
nature.  Accordingly,  under  purchase 
price  transactions,  the  Department 
would  not  consider  these  indirect 
advertising  expenses  in  its  calculation. 

Comment  6:  The  petitioners  argue  that 
the  Department  should  use  BIA  for 
NAR's  credit  expenses  because  they 
neglected  to  include  currency 
commissions,  stamps  and  the  origin  of 
the  interest  rate  applied.  The  petitioners 
point  out  that  there  is  no  meaningful 
explanation  as  to  why  the  rates  vary 
from  the  computer  printout  to  the 
response. 

Department 's  Position:  The 
Department  requested  additional 
information  to  clarify  the  origins  of  the 
interest  rates  found  in  the  submission 
and  those  found  on  the  computer 
printout.  NAR  submitted  credit  expense 
data  that  accurately  reflects  their  credit 
expense.  NAR  fully  reported  cxirrency 
commissions,  stamps  and  explained  the 
origin  of  the  interest  rates  by  reconciling 
the  computer  printout  with  lihe  response. 

Final  Results  of  Review 

As  a  result  of  the  comments  received 
and  correction  of  certain  clerical  errors, 
we  have  revised  our  preliminary  results, 
and  the  margin  for  NAR  for  the  period 
October  1. 1989  through  September  30. 
1990  Is  1.24%. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  the 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  pressure  sensitive  plastic  tape  from 
Italy  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  NAR  will  be  1.24 
percent;  (2)  for  merchandise  exported  by 
manufacturers  or  exporter  not  covered 
in  this  review  but  covered  in  previous 
reviews  or  the  original  less-than-f air- 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final  results 
or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters 
who  are  not  covered  in  this  or  prior 
administrative  review^  and  who  are 
unrelated  to  the  review  firm  or  any 
previously  reviewed  firm,  will  be  1.24 


percent.  This  U  the  most  current  non- 
BIA  rate  for  any  firm  in  this  proceeding. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)  (1)  and  (c)  of  the  Tariff  Act  (19 
U.S.C  1675(a)(1)(c))  and  19  CFR  353.22. 

Dated:  October  30, 1991. 

Mar|o(ie  A.  Choriiiis, 

Acting  Assistant  Secretory  for  Import 
Administration. 

(FR  Doc  91-26784  Filed  ll-S-91:  8:45  am] 
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(A-570-«13] 

Postponement  of  Final  Antidumping 
Duty  Determination  and  Rescheduling 
of  Public  Hearing:  Refined  Antimony 
Trioxide  From  ttie  People's  Republic  of 
China 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECnVE  DATE:  November  6, 1991. 

FOR  FURTMER  INFORMATION  CONTACT 

Carole  Showers  or  Susan  Strumbel. 
Office  of  Countervailing  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  as  (202)  377-3217  or  377-1442. 
respectively. 

Postponement  of  Final  Determination' 

On  October  17, 1991.  China  National 
Nonferrous  Import  and  Export 
Corporation  and  China  National  Metals 
Import  and  Export  Corporation,  the 
respondents  in  this  proceeding, 
requested  that  the  Department  postpone 
the  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  the  preliminary 
determination,  in  accordance  with 
section  735(a)(2)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)).  The  respondents  account 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise  from  the 
People's  Republic  of  China  ("PRC")  to 
the  United  States.  Pursuant  to  19  CFR 
353.20(b),  if  exporters  who  account  for  a 
significant  proportion  of  exports  of  the 
merchandise  under  investigation  request 
an  extension  subsequent  to  an 
affirmative  preliminary  determination, 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request.  Accordingly,  we  are  postponing 
our  final  determination  as  to  whether 
sales  of  refined  antimony  trioxide  from 
the  PRC  have  been  made  at  less  than 
fair  value  until  not  later  than  February 
21, 1992. 


PubHc  Comment 

We  are  rescheduling  the  pubhc 
hearing  announced  in  the  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Refined  Antimony  Trioxide 
from  the  People's  Republic  of  China  56 
FR  50849,  (October  9, 1991)  to  February 
14. 1992,  at  10  a.m.  at  the  U.S. 
Department  of  Commerce,  room  1411. 
14th  Street  and  Constitution  Avenue. 
NW..  Washington,  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
prior  to  the  scheduled  time. 
Consequently,  in  accordance  with  19 
CFR  353.38,  case  briefs  or  other  written 
comments  in  at  least  ten  copies  must 
now  be  submitted  to  the  Assistant 
Secretary  no  later  than  February  5, 1992, 
and  rebuttal  briefs  no  later  than 
February  12. 1992.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs  in  accordance  with  19  CFR 
353.38(b). 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  and  19  CFR 
353.20(b)(2). 

Dated:  October  3a  1991. 

Maijorie  A.  Chariina, 

Acting  Assistant  Secretary  for  Import 
Adwinistration. 

[FR  Doc  91-26785  Filed  11-5-91:  8:45  am] 
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[C-351-604] 

Brass  Sheet  and  Strip  From  Brazil; 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  )uly  19, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  brass  sheet  and  strip  from  Brazil  (56 
FR  33252;  July  19. 1991).  We  have  now 
completed  that  review  and  determine 
that  the  rate  of  cash  deposit  of 
estimated  countervailing  duties  will 
remain  unchanged  at  zero  for  the  period 
January  1. 1990  through  December  31. 
1990. 

EFFECTIVE  DATE:  November  6. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Levy  or  Michael  Rollin. 
Officer  of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-2786. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  |uly  19, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  33252)  the 
prehminary  results  of  its  administrative 
review  of  the  countervaiUng  duty  order 
on  brass  sheet  and  strip  from  Brazil  (52 
698;  lanuary  8. 1987).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  brass  sheet  and  strip,  other 
than  leaded  brass  and  tin  brass  sheet 
and  strip.  This  merchandise  is  currently 
classifiable  under  item  numbers 
7409.21.00  and  7409.29.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
UTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
chemical  composition  of  the  products 
under  review  are  currently  defined  in 
the  Copper  Development  Association 
(C.D.A.)  200  series  or  the  United 
Numbering  Systems  (U.N.S.)  C20000 
series.  Products  whose  chemical 
compositions  are  defined  by  other 
C.D.A.  or  U.N.S.  series  are  not  covered 
by  this  review. 

The  physical  dimensions  of  the 
products  covered  by  the  order  are  brass 
sheet  and  strip  of  solid  rectangular  cross 
section  over  0.006  inches  (0.15 
millimeters)  through  0.188  inches  (4.8 
millimeters)  in  finished  thickness  or 
gauge,  regardless  of  width.  Coiled, 
wound  on  reels  (traverse  wound)  and 
cut-to-length  products  are  included.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31. 1990  and 
four  programs. 

In  its  questionnaire  response,  the 
Government  of  Brazil  reported  no 
shipments  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period.  We  subsequently  confirmed  with 
the  United  States  Customs  Service  that 
there  were  no  unliquidated  entries  of 
subject  merchandise  exported  from 
Brazil  during  the  review  period. 

Analysts  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  Copper  &  Brass 
Fabricators  Council  (the  Council),  an 
interested  party 

Comment  1:  The  Council  claims  that 
Brazil  did  export  subject  merchandise  to 
the  United  states  during  the  1990  period 
of  review.  The  Council  cites  Bureau  of 
the  Census  .statistics  to  support  its 


argument  The  Council  requests  that  the 
Department  confirm  that  there  were  no 
exports  of  subject  merchandise  before 
issuing  the  Department's  final  result  of 
the  1990  administrative  review  and 
instruction  to  the  Customs  Service. 

Department's  Position:  We  disagree 
with  the  Council's  claim  that  there  were 
exports  of  subject  merchandise  from 
Brazil,  during  the  1990  period  of  review. 
The  HTS  numbers  cited  by  the  Council 
are  basket  categories  that  include  not 
only  the  subject  merchandise  but  also 
brass  other  than  C.D.A.  200  and  copper 
plates. 

We  conducted  three  independent 
examinations  of  unliquidated  entries  of 
subject  merchandise  entered  through 
U.S.  Customs  during  the  review  period. 
Prior  to  issuing  the  preliminary  results 
on  July  19, 1991.  we  used  the  Bureau  of 
Census  statistics  to  determine  which 
ports  reported  entries  of  the  HTS 
numbers  which  include  the  subject 
merchandise.  These  ports  were 
contacted  and  reported  no  unliquidated 
entries  of  subject  merchandise  during 
the  review  period.  We  therefore,  issued 
our  preliminary  results  based  on  no 
shipments  of  subject  merchandise. 

Upon  receiving  the  above  comment 
from  the  Council  we  issued  two 
additional  inquiries  to  all  Customs  ports. 
From  these  inquiries,  one  shipment  of 
subject  merchandise  was  found  to  have 
been  exported  to  the  United  States  by  a 
Canadian  firm. 

The  Department  solicited  further 
information  about  this  shipment  from 
the  parties  connected  to  it.  The  Brazilian 
Government  and  the  manufacturer 
confirmed  that  there  were  no  shipments 
of  subject  merchandise  to  the  United 
States  during  the  review  period.  The 
Canadian  exporter  supplied  the 
Department  with  a  copy  of  the  purchase 
order  for  this  shipment  dated  September 
1, 1989.  Since  this  shipment  was 
purchased  and  exported  from  Brazil 
before  the  period  of  review,  the 
Department  determines  that  this 
shipment  is  outside  the  review  period. 
Therefore,  the  Department  will  instruct 
the  Customs  Service  to  liquidate  this 
shipment  at  the  1989  liquidation  rate  of 
3.14  percent  of  the  t.o.b.  invoice  price. 

Comment  2:  The  Council  believes  that 
the  countervailable  subsidy  programs 
remain,  and  requests  that  the 
Department  confirm  that  they  were  in 
fact  terminated  and  not  replaced  with 
other  countervailable  subsidy  programs. 

Department's  Position:  The 
Department  disagrees  with  the  Council. 
The  Department  has  substantial 
documentation,  including  verification 
reports  confirming  the  termination 
without  replacement  of  the 
countervailable  subsidy  programs  in  this 


review.  (See  e.g..  Final  Negative 
Countervailing  Duty  Determination: 
Silicon  Metal  From  Brazil  (56  FR  28988. 
June  12, 1991)  and  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Steel  Wheels  From  Brazil  (54  FR  15523. 
April  18. 1989)). 

Final  Results  of  Review 

After  considering  the  comments 
received,  we  recommended  that  the  rate 
of  cash  deposit  of  estimated 
countervailing  duties  remain  unchanged 
at  zero. 

Due  to  the  termination  of  all  programs 
under  review,  the  Department  will 
instruct  the  Customs  Service  to  waive 
the  collection  of  cash  deposit  of 
estimated  countervailing  duties  on  all 
shipments  of  the  subject  merchandise 
from  Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  fmal  result 
of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  October  31, 1991. 
Marjorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  91-26786  Filed  11-5-91:  8.45  amj 
BIUJNO  CODE  3S10-D»-M 


Applications  for  Dtity-Fr«e  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651:  80  Stat.  897;  15  CFR 
part  301),  we  Invited  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  dayb 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4204.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number  91-154.  Applicant- 
University  of  Washington,  Pulmonary 
Division,  room  12,  BB1253  Health 
Sciences  Building,  Seattle,  WA  98195. 
Instrument-  Lung  Function  Analyzer. 
Model  AMIS  2000.  Manufacturer 
Innovision,  Denmark.  Intended  use:  This 
instrument  will  be  used  in  a  research 
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program  which  involves  investigation  of 
interrelated  aspects  of  respiratory  gas 
exchange  of  trace  inert  indicator  gases 
with  differing  physical  properties.  The 
major  thrust  of  the  research  is  to 
identify  the  mechanism  responsible  for 
impaired  elimination  of  higher  molecular 
weight  gases  from  the.lung.  In  order  to 
accomplish  the  aims,  it  is  necessary  to 
measure  trace  concentrations  of  various 
inert  and  respiratory  gases  in  blood  and 
in  exhaled  gas.  Application  Received  by 
Commissioner  of  Customs:  October  16, 
1991. 

Docket  Number  91-155.  Applicant- 
Michigan  State  University,  Department 
of  Geological  Sciences.  206  Natural 
Science  Building,  East  Lansing,  MI 
48824-1115.  Instrument:  Gas 
Chromatograph  Interface,  Model 
Isochrom  I.  Manufacturer  Fisons 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  is  an  accessory  to 
an  existing  mass  spectrometer  which  is 
being  used  for  molecular  level  research, 
i.e.,  analysis  of  individual  compounds. 
The  research  will  involve  isotopic 
studies  of  specific  individual  organic 
molecules  isolated  from  fossils,  to 
determine  the  pathways  of  carbon 
cycling  through  analysis  of  specific 
carbon  molecules  within  particulates 
and  dissolved  organic  carbon  and  its 
individual  molecules  isolated  from 
aqueous  or  marine  environments.  In 
addition,  the  instrument  will  be  used  in 
various  geochemistry  courses  to 
demonstrate  techniques  associated  with 
isotopic  analysis  or  for  completion  of 
laboratory  exercises.  Application 
Received  by  Commissioner  of  Customs: 
October  17. 1991. 

Docket  Number  91-156.  Applicant- 
Columbia  University,  Biological 
Sciences,  500  Fairchild  Building,  New 
York.  NY  10027.  Instrument-  (2) 
Micromanipulators,  Models  WR-90-R 
and  WR-90-L  Manufacturer  Narishige 
Scientific  Instruments,  Japan.  Intended 
Use:  The  instruments  will  be  used  to 
microposition  microelectrodes  that  will 
be  inserted  into  neurons  of  the  brains  of 
leech  embryos  of  different  ages  in  order 
to  examine  the  kind  of  electrical  activity 
that  is  present.  Application  Received  by 
Commissioner  of  Customs:  October  18. 
199i. 

Docket  Number:  91-157.  Applicant: 
University  of  Virginia,  Department  of 
Environmental  Sciences.  Clark  Hall, 
Charlottesville,  VA  22903.  Instrument: 
GC  Interface,  Model  Isochrom  I. 
Manufacturer  VG  Instruments.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  stable 
isotopes  currently  derived  from 
oceanography  projects — particularly 
from  sedimentary  beds  in  the  North 


Atlantic.  There  are  also  planned 
projects  to  analyze  chemical  and 
isotopic  properties  of  Arctic  and  high 
latitude  Atlantic  Ocean  layers,  deep  sea 
communities  of  Louisiana  continental 
slope,  also  analyses  of  other  organic 
matter  preserved  within  the  geosphere. 
Application  Received  by  Commissioner 
of  Customs:  October  22, 1991. 

Docket  Number  91-159.  Applicant: 
Centers  for  Disease  Control,  CEHIC. 
4770  Buford  Highway,  Building  C-17, 
Cbamblee,  GA  30341.  Instrument  Mass 
Spectrometer.  Model  AutoSpec. 
Manufacturer  VG  Analytical  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  research  that 
focuses  on  analyzing  human  body 
burden  of  toxic  organic  compounds  and 
correlating  these  levels  with 
environmental  exposure.  Application 
Received  by  Commissioner  of  Customs: 
October  24, 1991. 
Frank  W.  Craet. 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc.  91-26787  Filed  11-5-91: 8:45  amJ 

MLLNM  CODE  3S10-OS-II 


National  Oceanic  and  Atmospheric 
Administration 

Sea  Grant  Review  Panel  Meeting 

AQENCV:  National  Oceanic  and 
Atmospheric  Administration,  (NOAA) 
Commerce. 

action:  Notice  of  open  meeting. 

SUMMARV:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 
provide  and  discuss  follow-up  reports  of 
business  transacted  at  the  last  Sea 
Grant  Review  Panel  Meeting  in  the 
areas  of  long-term  strategic  planning, 
new  technology,  law  and  policy, 
program  management,  coastal  business 
initiatives,  developing  new  business 
initiatives  with  the  Sea  Grant  Program 
for  enhancement  of  Department  of 
Commerce  goals,  and  new  business. 

DATES:  The  announced  meeting  is 
scheduled  during  two  days:  Tuesday, 
November  19, 1991  (8  a.m.-lO  a.m.  and 
1:30-5  p.m.),  and  Wednesday,  November 
20. 1991, 1-3  p.m. 

ADDRESSES:  Silver  Spring  Metro  Center 
1  Building,  1335  East- West  Highway, 
Conference  Room — Lobby  Level,  Silver 
Spring,  Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  Shephard,  National  Sea 
Grant  College  Program,  National 
Oceanic  &  Atmospheric  Administration. 


1335  East-West  Highway,  #5104,  Silver 
Spring,  Maryland  20910,  (301)  427-2431. 
SUPPt^MENTARV  INFORMATION:  The 
Panel,  which  consists  of  balanced 
representation  from  academia,  industry, 
state  government,  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act 
(Pubhc  Law  94-461,  33  U.S.C.  1128)  and 
advises  the  Secretary  of  Commerce. 
Under  Secretary,  NOAA.  and  the 
Director  of  the  National  Sea  Grant 
College  Program  with  respect  to 
operations  under  the  act,  and  such  other 
matters  as  the  Secretary  refers  to  the 
Panel  for  review  and  advice.  The 
agenda  for  the  meeting  is: 

Tuesday,  November  19. 1991—8  a.m.-JO 
a.m. 

Introduction  and  Welcome 
Memoriam  to  Dr.  Wayne  Burt 
Approval  of  Minutes 
Old  Subcommittee  Reports 

New  Technology 

Program  Management 

Coastal  Business 

State  Advisory  and  Private  Industry 

U.S.D.A.  National  Extension 
Committee 

Other  Agencies 

Administrative/Jurisdictional 

Law  and  Policy 

Long  Range  Planning 
New  Standing  Committee  Organization 
Report  on  San  Francisco  Sea  Grant 
Directors  Meeting 

Tuesday,  November  19,  1991—1:30-5 
p.m. 

National  Sea  Grant  Director's  Report 
Office  of  Management  and  Budget 

Review  Procedures 
NOAA  Strategic  Plan 
Deliverables  &  National 

Responsiveness 
Other  Issues 
Council  of  Sea  Grant  Director's  Keport 
Specific  National  Office  Issues 
International  Program 
The  California  Petition 
Involvement  in  Long  Range  Planning 

Development 
Sea  Grant  Planning  Tabk  Force 

Update 
Task  Force  on  Industry  Funding 
Issues  for  Secretary  and 

Administrator,  NOAA 
Other  Issues 
Reports 
Communications  and  Public  Relations 

Wednesday,  November  20, 1991—1-3 
p.m. 

Site  Review  Reports 
Committee  Reports 

Law  and  Policy 

New  Techn6logy 
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Economic  Development      . 

Management 

Long  Range  Planning 
SpeciHc  Actions  and  Motions 
Next  Meeting 
New  Business 

The  meeting  will  be  open  to  the 
public. 

Dated:  November  1. 1991. 
Nad  A.  Ostenso, 

Assistant  Administrator.  Oceanic  and 
A  tmospheric  Research. 
[FR  Doc  91-28885  Filed  11-5-01;  8:45  am] 

MLUMQCOOC  3910-U-M 


National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Fishery  Management 
Council;  PutHIc  Meeting 

agemcy:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Pelagic  Review 
Board  (Board)  will  hold  a  public  meeting 
on  November  7, 1991,  beginning  at  2  p.m. 
The  meeting  will  be  held  at  the  Hawaii 
Maritime  Center,  in  the  conference 
room,  Pier  7.  Honolulu.  HI. 

The  Board's  meeting  agenda  is  as 
follows:  (1)  Introduction  of  members;  (2) 
review  of  the  responsibilities  and 
operating  procedures  for  the  Board;  (3) 
discussion  of  permit  transfer  and 
replacement  rules:  (4]  preliminary 
discussion  of  area  closure  exemption 
criteria:  and  (5)  discussion  of  other 
business. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  suite  1405.  Honolulu. 
HI  96812;  telephone;  808-523-1368. 

Dated:  October  31. 1991. 
David  S.  Crastin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management  Sational 
Marine  Fisheries  Service. 
(FR  Doc.  91-26713  Filed  11-5-Sl;  8:45  am] 

BILUNO  CODE  1S10-^^4I 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Malaysia 

November  1. 1991. 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits.  

EFFtCnvi  OATtz  November  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPtEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  at  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  Categories  338/ 
339  and  638/639  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  49675.  published  on  November 
30, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin. 

Acting  Chairman,  Qommittee  for  the 
Implementation  of  Textile  Agreements. 

Committae  for  the  Implementation  of  Textile 

Agreements 

November  1, 1991. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  28, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  Rber 
textiles  and  textile  products  and  silk  blend 
and  other  vegetable  filler  apparel,  produced 
or  manufactured  in  Malaysia  and  exported 
during  the  twelve-month  period  which  t>egan 
on  January  1, 1991  and  extends  through 
December  31, 1991. 

Effective  on  November  1. 1991.  you  are 
directed  to  amend  further  the  directive  dated 
November  30, 1990,  to  increase  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
l>etween  the  Governments  of  the  United 
States  and  Malaysia: 


Category 

AdiuMed  Iwetve^nonlh  Imil  • 

338/339 

638.'639 

863.024  dozen. 
384,966  dozen. 

•  Dm  Nmtts  have  not  been  adiusted  to  accounl  tor 
any  imports  exported  after  December  3t.  199a 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553|a)(l). 

Sincerely. 


Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  91-26776  Filed  11-6-91;  8:45  amj 
MLLMOCOOE  3S14-0II-P 


DEPARTMENT  OF  DEFENSE 

Strategic  Defense  Initiative 
Organization;  Notice  of  Intent  (NOI)  To 
Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement  (EIS), 
for  the  Proposed  Action  To  Conduct 
Research  and  Development  Activities 
Which  Would  Give  the  United  States 
the  Capability  To  Produce  and  Deploy 
an  Integrated,  Comprehensive  Theater 
Missile  Defense  (TMD) 

AGENCIES:  Department  of  Defense — 
Strategic  Defense  Initiative 
Organization  (SDIO),  United  States 
Army  (USA),  United  States  Air  Force 
(USAF).  and  United  States  Navy  (USN]. 
summary:  The  TMD  program  is  being 
developed  by  the  Department  of  Defense 
(DOD) — SDIO  through  a  joint  Army.  Air 
Force,  and  Navy  effort.  Theater  missile 
defense  is  the  ability  of  the  United 
States  to  defend  its  Armed  Forces 
deployed  abroad,  and  its  friends  and 
allies,  against  hostile  missile  attack  in 
any  theater  of  operations.  Theater 
missiles  defined  as  a  ballistic  missile 
(e.g.,  Scud),  cruise  missile,  or  air-to- 
surface  guided  missile  armed  with 
conventional,  chemical,  biological,  or 
nuclear  warheads.  The  purpose  of  the 
TMD  program  is  to:  Deter/prevent  the 
launch  of  theater  missiles  against  United 
States  forces  and  allies,  protect  United 
States  forces  and  allies  from  theater 
missiles  launched  against  them,  reduce 
the  probability  of  and  minimize  the 
effects  of  damage  caused  by  a  theater 
missile  attack,  and  manage  a 
coordinated  response  to  a  theater 
missile  attack  and  integrate  it  with  other 
combat  operations.  The  integrated, 
comprehensive  TMD  would  have  three 
components:  (1)  Active  Defense  to 
destroy  enemy  missiles  in  flight;  (2) 
Counterforce  to  destroy  an  enemy's 
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ability  to  launch  missiles;  and  (3) 
Passive  Defense  to  evade  detection  and' 
otherwise  enhance  survival  from  missile 
attack.  The  specific  mix  of  these 
components  is  still  to  be  determined. 
Supporting  each  of  these  components 
individually,  and  providing  a  means  of 
managing  and  integrating  the  overall 
TMD  system,  would  be  a  netwoilc  of 
Command,  Control,  Communications, 
and  Intelligence  (C31)  elements. 

Activities  and  Related  Environmental 
Dociunentation 

Organizational  Appmach 

SDIO  is  the  proponent  and  the 
decision  maker  for  the  EIS.  The  EIS  is 
being  prepared  by  the  USA  as  Lead 
Agent.  The  SDIO,  USN,  and  USAF  are 
Cooperating  Agencies. 

Programmatic  EIS 

The  Programmatic  EIS  will  provide  a 
description  of  the  potential 
environmental  impacts  over  the  entire 
life-cycle  of  the  proposed  TMD  program 
and  alternatives.  As  such  it  will  address, 
to  the  extent  possible,  the  potential 
environmental  impacts  of  the  proposed 
development  and  testing,  production, 
basing,  and  eventual  decommissioning 
activities  supporting  all  three  TMD 
components  (i.e..  Active  Defense, 
Counterforce,  and  Passive  Defense). 
Possible  significant  environmental 
impacts  are  in  the  areas  of  air  quality, 
hazardous  waste,  and  health  and  safety. 
The  Programmatic  EIS  will  provide 
environmental  planning  guidance  for 
decision  makers  at  all  levels.  The 
Record  of  Decision  for  the  completed 
EIS  is  expected  to  be  available  not 
earlier  than  January  1993. 

Future  Documentation 

The  Programmatic  EIS  is  intended  to 
be  a  first  tier  document  and  to  serve  as 
a  foundation  from  which  future,  more 
detailed  environmental  documentation 
can  be  prepared.  As  the  program 
matures  and  the  possible  location  of  the 
individual  actions  that  are  necessary  to 
implement  the  proposed  action  and 
alternatives  are  known,  supplemental 
and/or  tiered  environmental 
documentation  will  be  prepared  to 
assess  the  site-specific  environmental 
impacts. 

Proposed  Action 

To  conduct  research  and  development 
activities  for  all  three  components  which 
would  give  the  United  States  the 
capability  to  produce  and  deploy  an 
integrated  theater  missile  defense. 
Beyond  a  near  term  decision  on  the 
Proposed  Action  is  the  potential  for 
subsequent  decisions  to  Implement 


those  activities  associated  with  the  life- 
cycle  development  of  the  integrated, 
comprehensive  TMD  progranu  The 
Programmatic  EIS  will  also  contain  an 
evaluation  of  four  alternatives  to  the 
proposed  action:  (1)  Improve  Active 
Defense  only.  (2)  Improve  Counterforce 
only,  (3)  Improve  Passive  Defense  only, 
and  (4)  No  Action. 

The  first  three  alternatives 
individually  would  provide  the  United 
States  with  the  capabiHty  to  produce 
and  deploy  a  more  limited  TMD  than  the 
fully  integrated  comprehensive  TMD 
under  the  Proposed  Action.  Although 
research  and  development  efforts  would 
be  focused  on  only  one  of  the  three  TMp 
components,  currently  existing  systems 
and  support  capabilities  for  the 
remaining  two  components  would  still 
be  maintained  and  available  for 
deployment  and  wartime  operations  as 
necessary.  For  example,  under  the  first 
alternative  (Improve  Active  Defense 
only),  research  and  development  would 
be  concentrated  to  iwprove  the 
capability  to  destroy  inflight  theater 
missiles.  Also  under  Alternative  1. 
existing  Counterforce  systems  and 
Passive  Defense  systems  would  be 
maintained,  but  not  improved  through 
further  research  and  development. 
Under  the  No  Action  alternative 
(Alternative  4),  no  research  and 
development  activities  would  be 
undertaken  which  would  result  in  new 
theater  anti-missile  weapons,  sensors 
and  C3I.  Normal  improvements  and 
maintenance  of  existing  systems  would 
occur. 

Scoping  Process 

The  scoping  process  is  intended  to 
determine  the  significant  issues  to  be 
analyzed  in  depth  in  the  environmental 
analysis,  and  to  eliminate  insignificant 
issues  or  those  issues  covered  by  prior 
environmental  documents.  Comments 
received  as  a  result  of  the  scoping 
process  will  be  used  to  assist  in 
identifying  potential  impacts  to  the 
quality  of  the  human  environment 
Separate  meetings  with  federal  agencies 
which  have  an  interest  in  this  program 
will  be  held  in  Washington,  DC. 
Individuals  or  organizations  may 
participate  in  the  scoping  process 
through  any  or  all  of  the  following 
means: 

(1)  Record  requests  for  background 
information  by  calling  the  following  toll 
free  number.  1-800-728-4TMD;  for  the 
hearing  impaired,  the  toll  free  number  is 
1-60&-827-4TMD  and  will  be  available 
29  October  to  13  December. 

(2)  Record  telephone  comments  by 
calling  the  following  toll  free  number  1- 
80O-72&-4TMD. 


(3)  Send  written  comments  .o  the 
address  below. 

(4)  Offer  verbal  comments  at  Scoping 
Meetings  at  the  Hsted  times  and 


locations: 

Scoping  Meetings 

OMe 

Time 

Location 

November  19. ._ 

1  pnL_ 

Savoy  SuHes  HoM.  2S0S 

Wttcooan  Ave., 
Washington.  DC 

Oecwnber  3 „ 

7  pm.... 

Harvey  Hotet-OMet 
Ainwrt  4545  W.  John 
Carpenter  Ffwy.,  kvtng, 
TX 

December  5- 

rpnt... 

IjOO  Angelee  Mrport 
Hiton  and  Towers, 
5711  W  C«itury 
Boulevard,  Lot 
Angelee.  CA. 

Submit  written  comments  and 
questions  about  the  Proposed  Action 
and  Programmatic  EIS  to:  Mr.  Randy 
Callien.  US  Army  Strategic  Defense 
Command,  attention:  CSSD-EN,  Post 
Office  Box  1500,  Hunlsville,  AL  35807- 
3801. 

Written  and  verbal  comments  will  be 
considered  in  preparing  the 
Programmatic  EIS. 

Comments  should  be  received  by 
December  13, 1991. 

Dated:  October  31, 1991. 
LM.  Bynirai. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  91-28896  Filed  ll-»-«l:  8:45  am) 
SHJJNS  coot  3S10-ei-ll 


Office  of  the  Secretary 

Contract  Administration  Statutes; 
Review  of  by  tt>e  DOD  Advisory  Panel 
on  Streamlining  and  Codifying 
Acquisition  Laws 

aqencv:  Office  of  the  Secretary.  DOD. 
action:  Notice  of  public  comment. 

summary:  The  DOD  Advisory  Panel  is 
initially  looking  at  acquisition  statutes 
by  categories.  One  of  the  categories  is 
the  impact  of  contract  administration 
laws  on  the  acquisition  process. 
Currently  the  Panel  is  reviewing  VS. 
Code  and  those  Public  Laws  relevant  to 
the  following  contract  administration 
issues: 

(1)  Administration  of  contract 
provisions  relating  to  price,  delivery, 
and  product  quality; 

(2)  Contract  payment  including 
progress  payments,  the  Prompt  Payment 
Act  and  deferred  payment: 

(3)  Cost  principles; 

(4)  Cost  Accounting  Standards; 
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(5)  Contract  audit  and  access  to 
records: 

(6)  Claims  and  disputes;  and 

(7)  Extraordinary  Contractual  Relief. 
The  Advisory  Panel  welcomes  inputs 

from  the  acquisition  community  and  the 
public  at  large.  The  most  useful 
infoimation  will  be  any  data  allowing 
the  Panel  to  analyze  the  practical  effects 
of  those  laws  applicable  to  defense 
procurement  from  both  industry  and 
government  perspectives.  Anyone  with 
such  information  on  the  Panel's  contract 
administration  areas  of  concentration  is 
encouraged  to  contract:  Ms.  Joanne 
Barreca,  Defense  Systems  Management 
College/CM-AL,  8580  Cinder  Bed  Road. 
Newington.  Virginia  22122,  (703)  355- 
2666. 

Dated:  Octol>er  31, 1991. 
Linda  M.  Bynum. 

Alternative  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  91-28697  Filed  11-5-91:  8:45  am] 

MUJNaCOOC  M10-41-II 


Contract  Formation  Statutes;  Review 
of  by  tt>e  DOO  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition 
Laws 

AQENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  public  comment. 

summary:  The  DoD  Advisory  Panel  is 
initially  looking  at  acquisition  statutes 
by  categories.  One  of  the  categories  is 
the  impact  of  contract  formation  laws  on 
the  acquisition  process.  Currently,  the 
Panel  is  reviewing  U.S.  Code  and  those 
Public  Laws  relevant  to  the  following 
contract  formation  issues: 

(1)  The  Truth  in  Negotiations  Act; 

(2)  The  Competition  in  Contracting 
Act: 

(3)  Bid  Protests: 

(4]  Contract  formation  issues 
involving: 

(a)  Major  Defense  Acquisition 
Programs. 

(b)  Acquisition  of  Commercial  and 
Nondevelopmental  Items. 

(c)  Acquisition  of  Automated  Data 
Processing  Equipment;  and 

(5)  Research  and  Development  in 
Major  Acquisition  Programs. 

The  Advisory  Panel  welcomes  inputs 
from  the  acquisition  community  and  the 
public  at  large.  The  most  useful 
information  will  be  any  data  allowing 
the  Panel  to  analyze  the  practical  ejects 
of  those  laws  applicable  to  defense 
procurement  from  both  industry  and 
government  perspectives.  Anyone  with 
such  information  on  the  Panel's  contract 
formation  area  of  concentration  is 
encouraged  to  contact:  Mr.  John  ]. 
Pavlick,  Jr.,  Venable,  Baetjer,  Howard  & 


Civiletti,  suite  1000, 1201  New  York 

Avenue,  NW.,  Washington,  DC  20005, 

(202)  962-4800. 

Linda  M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

October  31, 1991. 

|FR  Doc.  91-26698  Filed  11-5-91:  8:45  am] 

SNJJNQ  COOC  M1«-01-«i 


Intellectual  Property  Statutes;  Review 
of  by  the  DOO  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition 
Laws 

AQENCY:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice  of  public  comment. 

summary:  The  DoD  Advisory  Panel  is 
initially  looking  at  acquisition  statutes 
by  categories.  One  of  the  categories  is 
the  impact  of  intellectual  property  laws 
on  the  acquisition  process.  Currently, 
the  Panel  is  reviewing  U.S.  Code  and 
those  Public  Laws  relevant  to  the 
following  intellectual  property  issues: 

(1)  Government  and  contractor 
sharing  of  rights  in  patents,  copyrights, 
and  technical  data  pertaining  to  federal 
contracts; 

(2)  Government  acquisition  of  data, 
software,  and  items  covered  by  patents, 
copyrights,  and  trade  secrets; 

(3)  Facilitation  of  transfer  of 
technology  from  the  government  to  the 
private  sector 

(4)  Government  disclosure  of 
proprietary  information  to  the  public; 
and 

(5)  Redress  by  owners  for  government 
use  of  patents,  copyrights,  or  trade 
secrets. 

The  Advisory  Panel  welcomes  inputs 
from  the  acquisition  community  and  the 
public  at  large.  The  most  useful 
information  will  be  any  data  allowing 
the  Panel  to  analyze  the  practical  effects 
of  those  laws  applicable  to  defense 
procurement  from  both  industry  and 
government  perspectives.  Anyone  with 
such  information  on  the  Panel's 
intellectual  property  area  of 
concentration  is  encouraged  to  contact: 
Ms.  Susan  Alesi,  New  Executive  OfTice 
Building,  room  9001.  725  17th  Street. 
NW.,  Washington.  DC  20503.  (202)  395- 
3300. 

Dated:  October  31. 1991. 
Linda  M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  91-26099  Filed  11-5-91:  8:45  am] 

■ILUNa  COOC  M1«-01-« 


Other  Acquisition  Statutes;  Review  of 
by  the  DOO  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition 
Laws 

agency:  Office  of  the  Secretary.  DOD. 
action:  Notice  for  Public  Comment, 

summary:  The  DOD  Advisory  Panel  is 
initially  looking  at  acquisition  statutes 
by  categories.  One  of  the  categories  is 
the  impact  of  other  acquisition  laws  on 
the  acquisition  process.  Currently,  the 
Panel  is  reviewing  U.S.  Code  and  those 
Public  Laws  relevant  to  the  following 
other  acquisition  issues:         < 

(1)  Programmatic  issues;     | 

(2)  Testing  and  evaluation; 

(3)  Service  specific  procurepient; 

(4)  Generic  Research  and 
development;  and 

(5)  Miscellaneous. 
The  Advisory  Panel  welcomes  inputs 

from  the  acquisition  conununity  and  the 
public  at  large.  The  most  useful 
information  will  be  any  data  allowing 
the  Panel  to  analyze  the  practical  effects 
of  those  laws  applicable  to  defense 
procurement  from  both  industry  and 
government  perspectives.  Anyone  with 
such  information  on  the  Panel's  other 
acquisition  area  of  concentration  is 
encouraged  to  contact:  Mr.  Donald  M. 
Remy,  Office  of  the  General  Counsel. 
Pentagon,  room  2E725.  Washington.  DC 
203ia  (703)  697-5155. 

Dated:  October  31. 1991. 
Linda  M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  91-28700  Filed  11-5-91;  8:45  am) 

MLUNQCOOC  M104t-M 


Socio-Economic  Statutes;  Review  of 
by  the  DOO  Advisory  Panel  on 
Streamlining  arxl  Codifying  Acquisition 
Laws  I 

agency:  Office  of  the  Secretary,  DOD. 
action:  Notice  for  public  comment. 

summary:  The  DoD  Advisory  Panel  is 
initially  looking  at  acquisition  statutes 
by  categories.  One  of  the  categories  is 
the  impact  of  socio-economic  laws  on 
the  acquisition  process.  Currently,  the 
Panel  is  reviewing  U.S.  Code  and  those 
Public  Laws  relevant  to  the  following 
socio-economic  issues: 

(1)  Equal  employment,  and  labor 
standards; 

(2)  Set-asides  and  preferences  in 
contract  and  subcontract  award: 

(3)  Restrictions  on  product  sources; 

(4)  Environmental  requirements;  and 

(5)  Miscellaneous  socio-economic 
concerns. 
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The  Advisory  Panel  welcomes  inputs 
from  the  acquisition  community  and  the 
public  at  large.  The  most  useful 
information  will  be  any  data  allowing 
the  Panel  to  analyze  the  practical  effects 
of  tho86  laws  applicable  to  defense 
procurement  from  both  industry  and 
government  perspectives.  Anyone  with 
such  information  on  the  Panel's  socio- 
economic area  of  concentration  is 
encouraged  to  contact:  Mr.  Pete  A. 
Bryan.  OUSD(A)  CPC.  Pentagon,  room 
3C838,  Washington,  IX:  20301.  (703)  807- 
0895. 

Dated:  October  31, 1991. 
Linda  M.  Bynum. 

Alternative  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-26701  Filed  11-5-91:  8:45  am) 
nuwa  COOC  mio-oi-«  ^ 


Standards  of  Conduct  Statutes; 
Review  of  by  the  DOD  Advisory  Panel 
on  Streamlining  and  Codifying 
Acquisition  Laws 

agency:  Office  of  the  Secretary.  DOD. 
action:  Notice  for  public  comment 

summary:  The  DoD  Advisory  Panel  is 
initially  looking  at  acquisition  statutes 
by  categories.  One  of  the  categories  is 
the  impact  of  standards  of  conduct  laws 
on  the  acquisition  process.  Currently, 
the  Panel  is  reviewing  U.S.  Code  and 
those  Public  Laws  relevant  to  the 
following  standards  of  conduct  issues: 

(1)  Ethics; 

(2)  Standards  of  Conduct;  and 

(3)  Fraud. 

The  Advisory  Panel  welcomes  inputs 
from  the  acquisition  community  and  the 
public  at  large.  The  most  useful 
information  will  be  any  data  allowing 
the  Panel  to  analyze  the  practical  effects 
of  those  laws  applicable  to  defense 
procurement  from  both  industry  and 
government  perspectives.  Anyone  with 
such  information  on  the  Panel's 
standards  of  conduct  area  of 
concentration  is  encouraged  to  contact: 
Mr.  Robert  D.  Wallick,  Steptoe  and 
Johnson,  1330  Connecticut  Ave.,  NW.. 
Washington.  DC  20036,  (202)  429-8111. 

Dated:  October  31. 1991. 
Linda  M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  91-26702  Filed  11-5-91:  8:45  am] 

mXMO  COOC  M10-01-M 


Navy  Exchange  Advisory  Committee; 
Charter  Amendment 

action:  Amendment  of  charter  of  the 
Navy  Exchange  System  Advisory 
Committee. 

summary:  The  charter  of  the  Navy 
Exchange  System  Advisory  Committee 
has  been  amended,  effective  October  31. 
1991.  to  reflect  minor  changes  in  the  title 
and  scope  of  responsibilities  of  the 
Committee  devolving  from  the  exclusion 
of  commissaries.  Recently,  functions 
and  responsibilities  related  to 
commissary  management  were         ! 
consolidated  into  the  newly  established 
Defense  Commissary  Agency. 

For  further  information,  please  contact 
Ms.  Wanda  Rhea,  office  of  the  Under 
Secretary  of  the  Navy,  telephone:  703- 
697-5545. 

Dated:  October  31. 1991.  ' 

L.M.  Bynum,  I 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Qoc.  91-26695  Filed  11-5-91:  8:45  am) 

■NXMS  COM  MW-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting  j 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Hypersonic  Technologies  will  meet  from 
8  a.m.  to  5  p.m.  on  3-4  December  1991  at 
ANSER  Corporation.  1215  Jefferson 
Davis  Highway.  Arlington,  VA. 

The  purpose  of  this  meeting  is  to  work 
on  the  study  final  briefing.  The  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title 
5.  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patoy ).  Cooner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-28684  Filed  11-5-01:  8:45  am] 

MLUNQ  COOC  M10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

28  October  1991. 

The  USAF  Scientific  Advisory  Board 
Air  Combat  Cross-Matrix  Panel  will 
meet  on  12  December  1991  from  8  a.m.  to 
5  p.m.  at  Headquarters,  Tactical  Air 
Command  (TAC),  Langley  AFB.  Virginia. 

The  purpose  of  this  meeting  is  to 
exchange  information  among  SAB  Panel 
members  and  TAC  personnel  on 
technical  developments  and  tactical 
operations  issues.  This  meeting  will 


involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordi^y  will  be  closed  to  the  public 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-6404. 
Patsy ).  CouMf. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  91-26665  Filed  11-5-91:  8:45  am) 
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USAF  Scientific  Advisory  Board; 
Raeeuiiy 

28  October  1991. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Science  and 
Technology  (S4T)  Broad  Program 
Appraisal  (BPA)  will  meet  December  16- 
17. 1991.  from  8  a.m.  to  5  p.m.  at  ANSER 
Corporation.  1215  Jefferson  Davis 
Highway,  Arlington.  VA  2220Z 

The  ptupose  of  this  meeting  is  to 
review  the  technology  area  plans  for  the 
programs  in  the  Air  Force  SAT  base. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8404. 
Patty  |.  CouMf. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-28686  Filed  11-5-91:  8:45  am) 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Hypersonic  Technologies  will  meet  from 
8  a.m.  to  5  p.m.  on  18  December  1991  at 
ANSER  Corporation.  1215  Jefferson 
Davis  Highway,  Arlington.  VA,  and  on 
19  December  1991,  in  The  Pentagon. 
Washington.  DC. 

The  purpose  of  this  meeting  is  to 
finalize  and  present  the  study  final  - 
briefing.  The  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  |.  Cooaar. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-26687  Filed  11-5-91:  8:45  am] 
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Department  of  ttw  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Relocation  of  ttie  Loa 
Angelee  Diatrict  Corpa  of  Engineera, 
Loa  Angelea,  CA 

MiBter.  U.S.  Army  Corps  of  Engineers, 
-DoD. 
Acnow;  Notice  of  intent. 

SUMHAIIV: 

1.  Proposed  Action.  The  Los  Angeles 
District's  proposal  to  relocate  out  of  the 
downtown  Los  Angeles  area  is  based  on 
an  existing  high  turnover  rate  for  staff, 
and  persistent  difficulties  in  recruiting 
and  retaining  professional  staff  in  the 
downtown  Los  Angeles  area.  Both  of 
these  problems  are  associated  with 
salary  and  quality  of  life  issues  such  as 
length  of  commute,  lack  of  parking, 
availability  of  affordable  housing, 
quality  of  the  work  environment,  and 
personal  safety.  Program  disruptions 
associated  with  a  high  turnover  rate 
(16.1  percent  for  FY89)  have  been 
magniHed  by  the  fact  that  some 
positions  remain  vacant  for  long  periods 
(up  to  one  year  or  more)  due  to  the 
difficulty  in  recruiting  qualified 
personnel  willing  to  accept  employment 
at  the  current  office  location. 

2.  Alternatives.  A  full  range  of 
alternatives  to  the  proposed  action  will 
be  addressed  and  evaluated,  including 
the  No  Action  Alternative.  The 
development  of  alternatives  will 
consider  project  feasibility,  the  ability  to 
meet  required  program  requirements 
and  the  mitigation  of  environmental 
impacts.  Quality  of  life  factors  will  also 
be  addressed  (i.e.,  commute  length, 
proximity  to  home,  parking  availability, 
affordable  housing,  personal  safety  at 
work  and  home,  public  transportation 
and  freeway  access). 

3.  Scoping  Process.  Potential  impacts 
associated  with  the  proposed  action  and 
alternatives  will  be  fully  evaluated. 
Resource  categories  that  will  be 
analyzed  are:  Socioeconomics,  earth 
resourcer^,  air  quality,  biological 
resources,  noise,  land  use, 
transportation,  public  services  and 
utilities,  and  cultural  resources.  The 
Corps  public  involvement  program  will 
include  a  scoping  meeting.  The  scoping 
meeting  is  scheduled  for  November  1991. 

A  public  meeting  will  be  held  and  a 
mailing  list  will  also  be  established  so 
that  pertinent  data  may  be  distributed  to 
interested  agencies,  interest  groups  and 
individuals. 

ADDRESSES:  Questions  about  the 
proposed  action  and  Draft 
Environmental  Impact  Statement  can  be 
answered  by  Mr.  Ed  Louie, 


Environmental  Support  Section.  U.S. 
Army  Corps  of  Engineers,  P.O.  Box  2711, 
Los  Angeles,  California  90053-2325, 
telephone  (213)  894-0239. 

Dated:  October  29, 1991. 
CliariM  S.  Thomas, 
Colonel.  Corps  of  Engineers,  District 
Engineer. 
(FR  Doc.  91-26707  Filed  11-5-91;  8:45  am  J 

MJJNe  COME  I710-KF-M 

DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requeata 

AOENCV:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  OfTice  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  6, 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Offlce  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  j 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the  i 

address  specified  above.  Copies  of  the     > 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  October  31. 1991. 
M«ry  P.  Ugg«tt. 

Acting  Director,  Office  of  In  formation 
Resources  Management. 

Office  of  Elementary  and  SeGondary 
Education 

Type  of  Review:  Revision. 

Titie:  State  Annual  Performancp 
Report  for  Dwight  D.  Eisenhower 
Mathematics  and  Science  Educatio 
Act. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  Federal  agencies  or 
employees. 

Reporting  Burden — Responses:  104. 

Burden  Hours:  3,120.  ; 

Recordkeeping  Burden —      ^  j 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  State  agencies  for  higher 
education  and  State  educational 
agencies  that  have  participated  in 
programs  under  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Education  Act  are  required  to  submit 
this  report.  The  Department  uses  the 
information  to  assess  the 
accomplishments  of  project  goals  and 
objectives,  and  to  aid  in  effective 
program  management. 

Office  of  Elementary  and  Secondary 
Education  . 

Type  o/flev/ew;  Revision.  I 

Title:  Performance  Report  for  High 
School  Equivalency  Program  (HEP)  and 
College  Assistance  Migrant  Program 
(CAMP). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  non-profit  institutions. 

Reporting  Burden — Responses:  30. 

Burden  Hours:  60. 

Recordkeeping  Burden — 
Recordkeepers:  30. 

Burden  Hours:  90. 

Abstract:  The  HEP  and  CAMP 
grantees  that  have  participated  in  the 
College  Assistance  Migrant  Program  are 
to  submit  these  reports  to  the 
Department.  The  Department  uses  the 
information  to  assess  the 
accomplishments  of  project  goals  and 
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objectives,  and  to  aid  in  effective 
program  management. 

[FR  Doc.  91-26765  Filed  11-5-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER91-S97-000,  et  al.l 

Union  Electric  Company,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

October  30, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Union  Electric  Co. 

[Docket  No.  ER91-597-000J 

Take  notice  that  on  October  4, 1991, 
Union  Electric  Company  (Union) 
tendered  for  filing  a  Notice  of 
Termination  of  the  Wholesale  Electric 
Service  Agreement  between  Union  and 
Arkansas  Power  and  Light  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE., Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Comment  date:  November  13, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Fitchburg  Gas  and  Electric  Light  Co. 

[Docket  No.  EC92-2-0OOJ 

Take  notice  that  on  October  24, 1991, 
Fitchburg  Gas  and  Electric  Light 
Company  ("Fitchburg")  filed  an 
application  for  approval  under  section 
203  of  the  Federal  Power  Act  of  the 
merger  of  Fitchburg  with  UMC  Electric 
Company,  Inc.,  which  has  been 
organized  solely  for  the  purposes  of  the 
merger,  and  for  the  exchange  of  stock 
between  Fitchburg  and  UNITIL 
Corporation,  all  for  the  purpose  of 
allowing  Fitchburg  to  become  a 
subsidiary  of  UNITIL  Corporation. 


Fitchburg  states  that  it  has  submitted 
the  information  required  by  part  33  of 
the  Commission's  regulations  in  support 
of  the  application. 

Comment  date:  November  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Power  and  Light  Co. 

[Docket  No.  ERS»-670-000] 

Take  notice  that  on  October  23. 1991, 
Iowa  Power  Inc.  (Iowa  Power)  tendered 
for  filing  a  request  that  the  Commission 
resume  its  review  of  an  Interchange 
Agreement  between  Iowa  Power  and  the 
City  of  Ames,  Iowa,  dated  February  14, 
1989. 

Iowa  Power  states  that  it  had  by  letter 
dated  November  13, 1989,  requested  that 
the  Commission  defer  action  on  this 
proceeding  pending  resolution  of  similar 
issues  in  ER89-391-000.  With  the 
conclusion  of  that  proceeding  Iowa 
Power  is  now  dropping  its  prior  request 
to  defer  further  review. 

Iowa  Power  renews  its  request  for  an 
effective  date  of  February  14r  1989,  and 
therefore  requests  a  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER91-151-000] 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  on  October  25, 1991,  tendered 
for  niing  additional  cost  support  for  the 
contracts  previously  submitted  in  this 
docket. 

Central  Vermont  requests  the 
Commission  to  waive  its  notice  of  filing 
requirements  to  permit  the  contracts  to 
become  effective  in  accordance  with 
their  terms. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  Central  Maine  Power  Company 

[Docket  No.  ER92-60-OOOJ 

Take  notice  that  on  October  25, 1991, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  the  following 
agreement  in  the  above  referenced 
docket: 

Amendment,  dated  October  24. 1991,  to 
Support  Services  Agreement,  dated  March  28, 
1988,  between  CMP  and  Maine  Yankee 
Atomic  Power  Company  (the  "Amendment"). 

Pursuant  to  the  Amendment,  Article 
IV  of  the  Support  Services  Agreement  is 
amended  to  provide  for  an  automatic 
renewal  of  the  term  of  the  contract  in 
order  to  lessen  contract  administration 
burdens.  CMP  has  requested  that  the 


Commission  disclaim  jurisdiction  over 
this  Amendment  or,  in  the  alternative, 
accept  the  Amendment  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act. 

If  the  Commission  asserts  jurisdiction 
over  the  Amendment,  CMP  requests  that 
the  Commission  waive  its  notice  and 
filing  requirements  so  as  to  permit  the 
Amendment  to  become  effective  as  of 
March  28, 1988. 

CMP  has  served  a  copy  of  the  filing  on 
the  affected  customer  and  on  the  Maine 
Public  Utilities  Commission. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Southern  Utilities  Company 

[Docket  No.  ER91-559-00DJ 

Take  notice  that  Iowa  Southern 
Utilities  Company  (ISU)  on  October  25, 
1991,  tendered  for  filing  an  amendment 
to  its  July  29, 1991  filing  in  this  docket. 
The  amendment  provides  additional 
information  relating  to  and  justification 
for  the  rate  charged  in  the  Transmission 
Agreement  between  ISU  and  the  City  of 
Pella,  Iowa  (Pella). 

Copies  of  the  filing  were  served  upon 
Pella  and  upon  the  Iowa  State  Utilities 
Board. 

Comment  Date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Company 
[Docket  No.  ER92-130-000] 

Take  notice  that  on  October  24, 1991, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter  of 
Commitment  providing  for  the  sale  by 
Tampa  Electric  to  the  Reedy  Creek 
Improvement  District  (RCID)  of  10 
megawatts  of  capacity  and  energy  from 
Tampa  Electric's  Big  Bend  Station  coal- 
fired  generating  resources.  The  Letter  of 
Commitment  is  submitted  as  a 
supplement  to  Service  Schedule  D  under 
Tampa  Electric's  contract  for 
interchange  service  with  RCID. 

Tampa  Electric  proposes  an  effective 
date  of  January  1, 1992,  for  the  Letter  of 
Commitment. 

Copies  of  the  filing  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER92-132-000] 

Take  notice  that  on  October  28, 1991. 
Pacific  Gas  and  Electric  Company 
(PC&E)  tendered  for  filing  Amendment 
#4  to  the  Comprehensive  Agreement 
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Between  State  of  California  Department 
of  Water  Resources  And  Pacific  Gas 
And  Electric  Company. 

Amendment  #4  establishes  a 
Remedial  Action  System  (RAS),  which 
allows  PG&E  to  automatically  interrupt 
service  at  various  California  Department 
of  Water  Resources  (DWR)  pumping 
plants  and  hydroelectric  generators. 
Amendment  <*4  also  provides  a 
mechanism  for  keeping  DWR  whole  in 
the  event  operation  of  the  RAS  exceeds 
agreed-to  limits.  There  are  no  rates  for 
services  discussed  in  this  filing. 

Copies  of  this  filing  have  been  served 
on  DWR  and  the  California  Public 
Utilities  Commission. 

Comment  date:  November  13. 1991,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER91-131-000) 

Take  notice  that  on  October  25, 1991, 
Madison  Gas  and  Electric  Company 
(MCE)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  Agreement  between  it  and  Wisconsin 
Public  Service  Corporation  (WPSC). 
MGE  and  WPSC  request  waiver  of  the 
notice  requirements  to  permit  the 
Agreement  to  become  effective  October 
25. 1991. 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  WPSC  and  also  to 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  WasUngton  Water  Power  Ca 

(Docket  No.  ER92-129-0001 

Take  notice  that  on  October  25, 1991. 
The  Washington  Water  Power  Company 
{'WWF').  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  a  rate  revision 
for  the  Transmission  Agreement 
("Agreement")  between  the  Washington 
Water  Power  Company  and  PacifiCorp 
Electric  Operations  ("PacifiCorp").  rate 
schedule  FERC  Number  125.  WWP 
states  that  this  rate  schedule  is  related 
to  transmission  wheeling  service  for 
borderline  customer  loads  provided  only 
to  PacifiCorp. 

An  amendment  to  the  existing 
Agreement  changes  the  current  method 
used  to  calculate  the  borderline  rate 
(Compensation  Factor]  to  a  method 
based  on  PacifiCorp's  allocated  share  of 
WWP's  transmission  system  annual 
costs. 

A  copy  of  the  filing  was  served  upon 
PacifiCorp. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  PacifiCorp  Electric  Operatioiu 

(Docket  No.  ER92-134-000) 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp").  on  October 
28, 1991,  tendered  for  filing,  in 
accordance  with  18  CFR  35.13  of  the 
Commission's  Rules  and  Regulations. 
Tenth  Revised  Sheet  No.  7  superseding 
Ninth  Revised  Sheet  No.  7  (Index  of 
Purchasers)  under  PacifiCorp's  FERC 
Electric  Tariff,  Original  Volume  No.  7 
('Tariff')  and  Third  Revised  Sheet  No. 
25  superseding  Second  Revised  Sheet 
No.  25  (Index  of  Purchasers)  under  the 
Tariff. 

PacifiCorp's  filing  hereunder  is  to 
delete  the  City  of  Anaheim,  California 
("Anaheim")  from  the  Index  of 
Purchases  under  the  Service  Schedules 
Utah  1-B  and  Utah  1-C  of  the  Tariff. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effective  date  of  September 
30. 1991  be  assigned  to  deletion  of  the 
Service  Agreements  from  the  Tariff.  This 
date  is  consistent  with  notice  provisions 
under  the  Service  Agreements.  The 
waiver  will  have  no  effect  upon 
purchasers  under  other  rate  schedules. 

Copies  of  this  filing  were  supplied  to 
Anaheim  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Comment  date:  November  13, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Iowa  Power  Inc. 

[Docket  No.  ER92-8-000] 

Take  notice  that  on  October  28, 1991. 
Iowa  Power  Inc.  ("Iowa  Power") 
tendered  for  filing  an  Amendment  to  the 
Interchange  Agreement  between  Iowa 
Power  and  the  City  of  Pella  ( "Pella") 
filed  in  this  docket  on  October  1, 1991. 

Iowa  Power  states  that  the 
Amendment  to  the  Interchange 
Agreement  filing  provides  a  new  Service 
Schedule  K  which  includes  a  provision 
that  any  changes  to  the  rate  specified  in 
Service  Schedule  K  would  be  filed  with 
the  Commission. 

Iowa  Power  requests  an  effective  date 
of  May  1, 1991,  and  therefore  requests  a 
waiver  of  the  Commission's  notice 
request  requirements. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Iowa  Power  Inc. 

[Docket  No.  ER92-6-000] 

Take  notice  that  on  October  28. 1991. 
Iowa  Power  Inc.  (Iowa  Power)  tendered 
for  filing  an  amendment  to  the  original 
filing  for  this  docket  dated  October  1. 
1991. 


Iowa  Power  states  that  the  amended 
filing  provides  additional  information 
concerning  Iowa  Power's  transactions 
under  the  Interchange  Agreement 
between  Iowa  Power  and  the  City  of 
Pella.  Iowa  from  August  26. 1980  through 
April  30. 1991. 

Iowa  Power  requests  an  effective  date 
of  August  26. 1980,  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Vermont  Public  Service 
Corp. 

(Docket  No.  ER91-57a-000] 

Take  notice  that  on  October  7, 1991. 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  an 
amendment  to  its  August  5, 1991  filing  in 
this  docket. 

Comment  date:  November  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Louisiana  Electric  Co. 

(Docket  No.  ER90-39-0041 

Take  notice  that  on  September  9. 1991, 
Central  Louisiana  Electric  Company 
(CLECO)  tendered  for  filing  its 
compliance  filing  in  this  docket  pursuant 
to  the  Commission's  order  issued  July 
26. 1991. 

Comment  date:  November  13. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16,  Central  Jjouisiana  Electric  Co.,  Inc. 

(Docket  No.  ER90-39-003] 

Take  notice  that  on  October  25. 1991, 
Central  Louisiana  Electric  Company 
(CLECO)  tendered  for  filing  its  second 
supplement  to  its  refund  report  filed 
with  the  Commission  on  August  12. 1991. 

Comment  date:  November  13. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17,  Padfic  Gas  and  Electric  Co. 

[Docket  No.  ER92-133-000J 

Take  notice  that  on  October  28, 1991. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  rate  schedule 
changes  to  PG&E's  Rate  Schedule  FERC 
No.  97.  the  Agreement  of  Cotenancy  in 
the  Castle  Rock-Lakeville  230  kV 
Transmission  Line  among  PG&E,  the 
State  of  California  Department  of  Watei 
Resources  (DWR).  the  Northern 
Cahfomia  Power  Agency  (NCPA).  and 
the  City  of  Santa  Clara  (CSC),  dated 
lune  1. 1984.  The  initial  rate  schedule 
was  filed  in  FERC  Docket  No.  ER86-364- 
000  and  included  the  Cotenancy 
Agreement  with  all  but  DWR's 
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signature.  The  reasons  given  by  PG&E 
for  this  filing  are  to  establish  that  DWR 
is  now  a  signatory  to  the  Cotenancy 
Agreement  and  thereby  a  Contenant 
under  it.  to  provide  final  accounting  and 
construction  costs  under  the  Cotenancy 
Agreement,  to  revise  calculations  for 
both  annual  charges  for  the  operation 
and  maintenance  of  the  transmission 
line  and  associated  facilities,  for  the 
period  1984-1991,  pursuant  to  the  terms 
of  the  Cotenancy  Agreement,  and  to 
adjust  charges  for  certain  services 
rendered  by  PG&E  under  the 
Comprehensive  Agreement  between 
DWR  and  PG&E  in  order  to  reflect  the 
fact  of  DWR  becoming  a  Cotenant  after 
the  Transmission  Line  was  completed. 

Copies  of  this  filing  have  been  served 
upon  NCPA.  CSC.  DWR  and  the 
California  Public  Utilities  Commission. 

Comment  date:  November  13. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoteO-CasheU. 

Secretary. 

[FR  Doc.  91-26704  Filed  11-5-81;  8:45  am] 

BIUNO  COOC  6717-«1-« 


[Docket  No.  EL92-«-000] 

PSI  Energy.  Inc.  v.  Kentucky  Utilities 
Co.;  Filing 

October  30, 1991. 

Take  notice  that  on  October  16. 1991, 
PSI  Energy,  Inc.  (PSI)  tendered  for  filing 
a  complaint  against  Kentucky  Utilities 
Company  (KU).  PSI  seeks  an  order  from 
the  Commission  directing  compliance 
with  two  contracts  to  make  support 
payments  for  transmission  facilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  29, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  November  29, 
1991. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-26705  Filed  11-6-91;  8:45  am] 

BtLLIfM  CODE  S717-01-M 


Office  of  Fo^li  Energy 
(FE  Docket  No.  91-75-NGl 

Continental  Energy  Marketing  Ltd,; 
Application  for  Authorization  To 
Import  Natural  Gas 

aqency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  September  11, 1991,  by 
Continental  Energy  Marketing  Ltd. 
(Continental)  requesting  blanket 
authorization  to  import  up  to  75  Bcf  of 
Canadian  natural  gas  for  a  term  of  two 
years  beginning  on  date  of  first  delivery. 
Continental  intends  to  use  existing 
facilities  to  import  the  gas  and  to  file 
quarterly  reports  with  FE  giving  the 
details  of  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  December  6, 1991. 
address:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-9478. 


FOR  FURTHER  INFORMATION  CONTACT 

Larine  A.  Moore,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-056,  FE-53. 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-9478. 

Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  586-6667. 

8UPPIXMENTARY  INFORMATION: 

Continental  is  a  corporation  with  its 
principal  place  of  business  in  Calgary, 
Alberta.  Canada.  Continental  requests 
authority  to  import  natural  gas  from  a 
variety  of  Canadian  suppliers  for  sale  to 
various  U.S.  purchasers,  including  local 
distribution  companies,  pipelines, 
marketers  and  end-users.  Continental 
would  import  gas  for  its  own  account  as 
well  as  for  the  accounts  of  Canadian 
suppliers  and  U.S.  purchasers.  The 
specific  terms  of  each  import  and  sale 
would  be  responsive  to  competitive 
market  forces. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
asserts  that  the  proposed  imports  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
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the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trail- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
a'%  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Continental's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


Issued  in  Washington.  DC.,  October  28, 
1991. 
Anthony  |.  Como, 

Director.  Office  of  Coals' Electricity,  Office  of 
Fuels  Programs.  Fossil  Energy. 
|FR  Doc.  91-28790  Piled  11-5-91:  8:45  am) 
BHJJNaCOOC  •4S<HI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-30326;  FRL  3950-41 

Fenthion:  Deletion  of  Certain  Uses  and 
Directions  for  Use 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  Notice  announces  that 
Mobay  Chemical  Corporation,  the 
registrant  of  the  technical  active 
ingredient  Fenthion  (aO-Dimethyl  0-[3- 
methyl-4-(methylthio)phenylj 
phosphorothioate]  in  the  United  States, 
has  requested  to  amend  its  registrations 
of  Baytex*  Technical  for  Use  Only  in 
Manufacturing  (EPA  Reg.  No.  3125-197), 
and  Baytex*  Liquid  Insecticide  (EPA 
Reg.  No.  3125-148)  by  deleting  all  uses 
and  directions  for  use  on  the  following: 
alfalfa,  clover,  pasture  grasses,  rice, 
ornamental  plants,  all  indoor  uses,  and 
all  outdoor  uses  of  fenthion  (including 
Bird  Repellent  uses),  except  for  Ultra 
Low  Volume  (ULV)  and  thermal  fog 
applications  in  Florida  for  adult 
mosquito  control.  Notice  is  given  of  the 
intent  of  the  Environmental  Protection 
Agency  to  approve  the  proposed 
amendments  for  this  pesticide.  EPA  is  at 
this  time  soliciting  comments  on  the 
proposed  amendments. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  4, 1992. 
ADDRESSES:  Send  three  copies  of  your 
written  comments  identified  by  the 
docket  control  number  OPP-30326,  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Room  1128, 
CM  4»2, 1921  Jefferson  Davis  Highway, 
Arlington,  Virginia. 

roR  FURTHER  INFORMATION  CONTACT  By 

mail:  Richard  W.  King,  Special  Review 
and  Reregistration  Division  (H7508C), 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number 
Reregistration  Branch,  Crystal  Station  1, 
WF32F6,  2801  Jefferson  Davis  Highway, 
Arlington,  Virginia,  (703)  308-8052. 
SUPPLEMENTARY  INFORMATION:  Fenthion 


is  the  commonly  accepted  name  for  [0,0- 
Dimethyl  0-(3-methyl-4- 
(methylthio)phenylj  phosphorothioate). 
It  is  a  contact  and  systemic 
organophosphate  insecticide/acaricide 
that  was  initially  registered  as  a 
pesticide  under  FIFRA  in  1965  by  Mobay 
Chemical  Corporation.  Fenthion  is 
primarily  used  in  the  formulation  of 
insecticide  products  for  mosquito  and 
insect  control  on  swamps,  standing 
water,  recreational  areas,  alfalfa, 
pasture  grass,  forests,  bams,  poultry 
houses,  nonfood  areas  of  commercial 
buildings  and  restaurants,  and  homes; 
for  lice  control  on  cattle  (beef  and  non- 
lactating  dairy)  and  hogs;  for  control  of 
ants,  mites,  leafhoppers,  and  aphids  on 
ornamental  plants,  and  flowers;  for  bird 
control;  and  for  use  on  rice  to  control 
mosquitoes  (in  the  State  of  California 
only).  Fenthion  is  marketed  by  Mobay 
Chemical  Corporation  under  the  trade 
name  Baytex*.  Mobay  Chemical 
Corporation,  the  only  registrant  of 
technical  grade  fenthion,  has  requested 
to  amend  their  registrations  for  Baytex* 
products  by  deleting  all  uses  and 
directions  for  use  on  alfalfa,  clover, 
pasture  grasses,  rice,  ornamental  plants, 
all  indoor  uses,  and  all  outdoor  uses  of 
fenthion  (including  Bird  Repellent  uses), 
except  for  Ultra  Low  Volume  (ULV)  and 
thermal  fog  applications  in  Florida  for 
adult  mosquito  control.  EPA  intends  to 
approve  this  request.  Since  there  will  no 
longer  be  a  Baytex*  manufacturing  use 
product  available  from  which  to 
formulate  registered  end-use  fenthion 
products  on  the  crops  and  specific  use 
patterns  listed  in  this  Notice,  all  other 
registrants  of  product  containing 
fenthion  are  being  notified  by  certified 
mail  that  they  are  being  given  the 
opportunity  to  generate  data  in  support 
of  the  reregistration  of  fenthion  for  the 
crops  and  use  patterns  listed  in  this 
Notice.  In  addition,  all  end-use 
registrants  of  fenthion  are  being  notified 
by  certified  mail  that  their  generic  data 
exemption  must  be  revised. 

EPA  is  now  soliciting  comments  on 
the  proposed  amendments.  Interested 
persons  are  invited  to  submit  their 
written  comments  to  the  address  given 
above. 

Dated:  October  24. 1991. 
Allan  8.  Abramson. 
Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  91-26326  Filed  11-5-91;  8:45  am) 
MUJNO  COOe  SMO-M-F 
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(OPP-36178;  FRL-3845-S] 

PesticidM  and  Qround-Watar 
Strategy;  Avattabrnty  of  Documents 

aoency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Policy  Statement. 
SUMMARY:  This  notice  announces  the 
availability  of  EPA's  final  "Pesticides 
and  Ground-Water  Strategy"  (Strategy). 
The  Strategy  describes  the  Agency's 
goals,  policies,  management  programs, 
and  regulatory  approaches  for  protecting 
the  nation's  ground-water  resources 
from  risks  of  contamination  by 
pesticides.  The  general  goal  of  this 
Strategy  is  to  manage  the  use  of 
pesticides  to  prevent  unreasonable 
adverse  effects  to  human  health  and  the 
environment  and  to  protect  the 
environmental  integrity  of  the  nation's 
ground-water  resources.  In  determining 
appropriate  prevention  and  protection 
strategies,  EPA  will  consider  the  use. 


value  and  vulnerability  of  the  resource, 
as  well  as  social  and  economic  values. 
ADOWEtStt:  The  Strategy  may  be 
obtained  from  EPA's  Public  Information 
Center  at  the  foUowii^g  address:  U.  S. 
Environmental  Protection  Agency. 
Public  Information  Center  (PM-211B). 
401  M  St.,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 

Regional  contacts  listed  in  Table  1 
(below)  or.  by  maiL  Arden  Calvert 
Office  of  Pesticide  Programs  (H-7501C). 
U.  S.  Environmental  Protection  Agency. 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  1115,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  Virginia.  (703)  557- 
7102. 

SUPPICMCNTAIIY  INFORMATION:  In 

February  1988,  EPA  released  for  public 
comment  the  proposed  strategy  entitled, 
"Agricultural  Chemicals  in  Ground 
Water  Proposed  Pesticide  Strategy"  and 
distributed  the  document  widely  to 
Congressional  representatives. 

Table  1.— EPA  Regional  Contacts 


governors.  Federal  and  State  agency 
officials,  members  of  the  agricultural 
and  environmental  communities,  and 
many  other  interested  parties.  The  final 
Strategy  announced  here  today  reflects 
many  of  the  comments  received.  The 
Agency  has  summarized  and  responded 
to  the  public  comments  in  a  separate 
document  filed  in  the  Public  Docket  for 
the  Strategy  (OPP-00256).  The  Public 
Docket  is  available  for  inspection  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays  in  the 
Public  Information  Section,  Field 
Operations  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  A  copy  of  EPA's 
response  to  comments  is  available  by 
contacting  the  Public  Information 
SecUon  at  (703)  557-2805.  Interested 
persons  may  obtain  further  information 
about  the  Strategy  by  contacting  the 
EPA  regional  office  listed  below. 


Kyou  R««id«in 


Connecticut,  MasuchuMtts. 
Maine.  New  Hanipshire,  Rhode 
Island.  Vefmont 

New  Jersey,  New  York.  Puerto 
Rico.  Virgin  Wands 

Delawara.  Oistrid  o(  Columbia. 
Maryland.  Pennsylvania,  Virgin- 
la  West  Virginta. 

Alabama.  Fkirtda,  Georgia. 
Kentucky.  Miwialppt,  Hoit\ 
Carolina.  Soulti  Carolina. 

Illinoia,  Indiana,  Mictiigan,  Mm- 
neeota.  Ohio,  Wisconam. 

Arliansas.  Olahoma.  Louiai- 
ana.  Kern  Mexico.  Texas 

Iowa,  Kansas.  Missouri,  Ne- 
braska. 

Cokxado.  Montana,  North 
Dakota  South  Dakota,  Wyo- 
ming. Utah. 

Artzona.  California.  Hawaii. 
Nevada,  Amencan  Samoa, 
Guam. 

Alaska.  Waho.  Oregor^  Waah- 
Ingtoa 


Plaasa  cowtaci 


EPA  Region  1.  Office  ol  PubHc  Affairs.  John  F.  Kennedy  Federal  Building.  Room  2203  Boston.  MassacNMetts  02203.  Contact  Or 
Robert  Koethe  (61 7)  565-3932 

EPA  Region  2.  Pestkades  and  Toxic  Substances  B^anc^  2880  Woodbridge  Ave.,  BuiUing  209.  Edtaoa  New  Jersey  00837-3679, 
Contact  Fred  Kozak  (MS-105)  (908)  321-6769 

EPA  Regton  3,  Toxics  and  PestksUe  Branch,  841  Chestnut  Strsel.  PNIadelphta,  PennsyhisniB  19107.  Contact  OonM  J.  Lott  (3-AM^ 
32)  (215)  597-9670 

EPA  Regkxi  4,  PU*c  Affairs  Brandv  345  Courtland  Street.  NE.  Atlanta,  Georgia  30365,  Contact  Lla  Koroma  (404)  347-3222 

EPA  Regkxi  5.  Pestk^ides  and  Tone  S<4)etances  Branch.  230  Dearborn  SireM.  Chtoago.  Mnoit  60604.  Contact  Bruce  WBiinson 
(312)886-6002  ^^ 

EPA  Region  6,  Pestkades  and  Toxte  Texaa  StAistances  Branch,  445  Ross  Avenue.  Dallas.  Texas  75202.  Contact  John  L,«aon  (BT- 
PP)  (214)  655-7239 

EPA  Region  7.  Toxics  and  Peslkades  Bfsnch,  726  Minnesota  Avenue,  Kansas  Oiy,  Kansas  66101,  Contact  Kenneth  Bucholtz.  (913) 
551-7473 

EPA  Regton  8.  Toxk  SiAetances  Branch,  Sun*  500. 999  18tti  Sseat/DaoMr  Place,  Denver.  Cotorado  80202-2405.  Contact  Edwwd 
Steams  (8AT-TS)  (303)  293-1 741 

EPA  Regton  9,  Pesttotoes  and  Toxte  Substances  Branch.  75  Hawthorne  St  San  Francisca  C^Womla  94105,  Contact  Tom  Broi ' 
(415)744-1065 

EPA  Regton  10,  Pesttokles  and  Toxte  Substancea  Branch.  1200  SMh  Avwnie.  Seattia,  Washington  96101.  Contact:  Garrett  Wright 
(206)  553-1495 


Sunmury  of  the  Strategy 

EPA's  Pesticides  and  Ground- Water 
Strategy  describes  the  policies  and 
regulatory  approaches  the  Agency  will 
use  in  order  to  protect  the  Nation's 
ground-wafer  resources  from  risks  of 
contamination  by  pesticides.  The 
Strategy  focuses  on  the  protection  of  the 
resource  through  source  reduction  and 
controls,  rather  than  clean-up  of 


contaminated  water  in  the  ground  or  at 
the  point  of  use. 

Although  the  focus  of  this  strategy  is 
primarily  on  applying  the  regulatory 
authorities  available  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  to  specific  pesticides  of 
concern,  it  also  describes  a  significant 
new  role  for  States  in  managing  the  use 
of  pesticides  to  protect  ground  water 
from  pesticide  contamination.  Primary 


responsibility  for  developing  and 
implementing  comprehensive 
groundwater  protection  programs 
continues  to  be  and  should  be  vested 
with  the  States.  In  certain  cases,  when  it 
has  sufficient  evidence  that  a  particular 
use  of  a  pesticide  has  the  potential  for 
ground-water  contamination  to  the 
extent  it  may  cause  unreasonable 
adverse  effects,  EPA  may  (through  the 
use  of  existing  statutory  authority  and 
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regulations)  limit  legal  use  of  the 
product  to  those  States  with  an  . 
acceptable  State  Pesticide  Management 
Plan,  approved  by  EPA.  Absent  such  an 
approved  Plan,  the  pesticide  could  not 
be  legally  sold  or  used  in  the  State. 

In  practical  terms,  the  ob)ective  of  this 
strategy  is  prevention  of  ground-water 
contamination  by  regulating  the  normal 
use  of  certain  pesticides  (i.e.,  use 
according  to  the  EPA-  approved 
labeling)  in  order  to  reduce,  and  if 
necessary,  eliminate  releases  of 
pesticides  in  areas  vulnerable  to 
contamination.  Priority  for  protection 
will  be  on  currently  used  and 
reasonably  expected  drinking  water 
supplies  and  ground  water  that  is 
closely  hydrogeologically  connected  to 
surface  waters.  The  Agency  will  use 
Maximum  Contaminant  Levels  (MCLs) 
under  the  Safe  Drinking  Water  Act  as 
"reference  points"  for  water  resource 
protection  efforts  when  the  groundwater 
in  question  is  a  current  or  reasonably 
expected  source  of  drinking  water. 

EPA's  prevention  strategy  will  include 
the  following  policies: 

(1)  EPA  will  actively  encourage  the 
adoption  of  less  environmentally 
burdensome  practices  in  agriculture  and 
other  sectors  where  pesticides  are  used 
in  order  to  reduce  the  general  risk  of 
ground-water  contamination. 

(2)  EPA  will  determine  the  appropriate 
regulatory  approach  under  FIFRA  for 
individual  chemicals  that  may  threaten 
ground  water.  If  EPA  does  not  determine 
that  State  management  measures  would 
sufficiently  reduce  the  risks  to  human 
health  and  the  environment,  such  that 
an  unreasonable  risk  remains,  then  EPA 
would  resort  to  cancellation  of  the 
pesticide. 

(3)  If  EPA  finds  it  necessary,  legal  sale 
and  use  may  be  confined  to  states  with 
acceptable  State  Management  Plans 
approved  by  EPA. 

(4)  EPA  and  other  Federal  agencies,  in 
particular  the  U.S.  Department  of 
Agriculture  (USDA)  and  the  U.S. 
Geological  Survey,  will  provide  research 
and  te  h.'^ica!  assistance  in  the 
assessment  of  ground-water  problems, 
the  delii.eation  of  valuable/vulnerable 
ground  waters,  and  the  choice  of 
management  measures. 

(5)  Because  pesticide  users  remain 
responsible  for  directly  controlling  their 
use  of  pesticides  in  the  field,  clear 
instructions  must  be  provided.  Working 
with  the  States  and  USOA's  cooperative 
Extension  Service.  EPA  is  improving 
training  and  certification  programs  so 
that  more  users  are  aware  of  ground- 
water issues  and  measures  to  protect 
this  resource. 

(6)  EPA  believes  that  registrants 
should  make  a  greater  commitment  to 


"product  stewardship"  by  informing 
distributors  and  applicators  how  their 
products  should  be  managed  to  prevent 
degradation  of  ground  water,  by 
conducting  more  monitoring  studies,  and 
by  developing  safer  alternative 
pesticides. 

Dated:  October  29. 1991. 

Victor ).  Kimin, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

IFR  Doc  91-26649  Filed  11-5-91: 8:45  am) 
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(OPTS-S9920;  FRL  4002-91 

Certain  Clwmlcato;  Prentanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  one  such  PMN(s)  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 
Y  92-28,     November  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC, 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 


VM-SS 

Importer.  Confidential. 

Chemical.  (G)  Polyurethane,  N,N- 
dimethylamino  ethanol  salt. 

Use/Import  (G)  Paint.  Import  range: 
Confidential. 

Dated:  October  31. 1991. 
Steven  Newburg-Rinn, 
Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 

(FR  Doc.  91-26751  Filed  ll-5-«l:  a-45  am) 

MLUNaCOOX 


[OPT8-81778;  FRL  400^2] 

Certain  Chemicals:  Premanufactur* 
Notices 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  13  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  92-143,  92-144.  92-145,  92-146.  92- 
147,  92-148.  92-149,  92-150,     January  19. 
1992. 

P  92-151,     January  20, 1992. 

P  92-152.    January  21. 1992. 

P  92-153.  92-154,     January  22. 1992. 

P  92-155,    January  25, 1992. 

Written  comments  by: 

P  92-143.  92-144,  92-145,  92-146,  92- 
147.  92-148.  92-149,  92-150.    December 
20, 1991. 

P  92-151.     December  21, 1991.- 

P  92-152.    December  22, 1991. 

P  92-153, 92-154,    December  23. 1991 . 

P  92-155,    December  26, 1991. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51775)'  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (VS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St..  SW..  rm.  L-100.  Washington,  DC. 
20460.  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director, 
Environmental  Assistance  Division  fTS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  mi. 
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E-545.  401  M  St.,  SW..  Washington.  DC 
20460  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

p •a-149 

Importer.  Confidential. 

Chemical.  (G)  Blocked  diisocyanate. 

Use/Import.  (S)  Crosslinking  agent  for 
durable  water  repellant  articles.  Import 
range:  Confidential. 

Toxicity  Data.  Static  acute  toxicity: 
time  LC50  96h260  ppm  species  (killifish). 

P 93-144 

Manufacturer.  Confidential. 

Chemical.  (G)  Crosslinked  resorcinal 
resin. 

Use /Production.  (G)  Adhesion 
promoter.  Prod,  range:  Confidential. 

Pfta-i4s  ( 

Importer.  Confidential. 

Chemical.  (G)  Styrenated  acrylic 
copolymer. 

Use/Import.  (G)  Paint.  Import  range: 
confidential. 

p  9a-i4« 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  amine  salt  of  a 
sulfonated  aromatic  compounds. 

Use/Production.  (G)  Coating  additive. 
Prod,  range:  Confidential. 

PSa-147 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  amine  salt  of  a 
CiB  fatty  ester  of  amineral  acid. 

Use/Production.  (G)  Coating  additive. 
Prod,  range:  Confidential. 

p  «a-i4s 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  amine  salt  of  a 
C12-C15  fatty  ester  of  a  mineral  acid. 

Use /Production.  (G)  Coating  additive. 
Prod,  range:  Confidential. 

p •a-149 

Manufacturer.  Shin-Etsu  Silicone  of 
America. 

Chemical.  (G)  Organopolysiloxane 
metal  salt. 

Use/Production.  (S)  Catalyst  for 
silicone  rubber  companies.  Prod,  range: 
100-600  kg/yr. 

P 93-1  so 

Importer.  Confidential. 


Chemical  (G)  Acrylic  copolymer. 

Use/Import.  (S)  Paint  for  light  trucks 
and  automobiles.  Import  range: 
Confidential. 

P 93-1 SI 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  gelatin. 

Use/Production.  (G)  Contained  use  in 
article.  Prod,  range:  68.100-198,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P93-19a 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Isocyanate  terminated 
polyether  polyol. 

Use /Production.  (G)  Paper  board 
additive.  Prod,  range:  Confidential. 

P93-1B3 

Importer.  Confidential 

Chemical  (G)  Pyridinyl  azo 
substituted  benzole  acid  ester. 

Use/Import.  (S)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,200  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Mutagenicity:  positive. 
Static  acute  toxicity:  time  LC50  96h  > 
1,000  mg/1  species  (zebra  fish).  Skin 
irritation:  negligible  species  (rabbit). 

P93-1S4 

Manufacturer.  Minnesota  Mining  & 
Manufacture  (3M). 

Chemical.  (G)  Substituted 
polyethylene  oxide  polymer. 

Use /Production.  (S)  Photoinitiator. 
Prod,  range:  Confidential. 

P93-1SS 

Manufacturer.  U.S.  Polymers  Inc. 

Chemical.  (G)  Reaction  product  of- 
aliphatic  oils  and  acids,  pentaerythritol, 
ethylene  glycol,  glycerine, 
trimethylolpropane,  trimethylolethane, 
sorbitol,  ckl281  phenolic  phthalic 
anhydride,  maleic  anhydride,  fumart  c 
acid,  isophthalic  acid, 
hexahydrophathalic  anhydride 
trimellitic  anhydride,  styrene,  methyl 
methacrylate,  vinyl  toluene, 
polyethylenaterephthalate,  methyl 
glucoside  and  neopenty  glycol. 

Use/Production.  (S)  Resin  used  to 
make  industrial  enamel.  Prod,  range: 
20,000-100,000  kg/yr. 

Dated;  October  31. 1991. 
Steven  Newburg-Rinn, 
Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-26750  Filed  ll-5-©l;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  Concerning  Issuance  of  Powers 
of  Attorney 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Public  notice. 


summary:  In  order  to  facilitate  the 
discharge  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions  in  the  State  of 
Oklahoma,  the  Federal  Deposit 
Insurance  Corporation  ("FDIC") 
publishes  the  following  notice.  The 
publication  of  this  notice  is  intended  to 
comply  with  title  16.  section  20  of  the 
Oklahoma  Statutes  (16  O.S.  20)  which,  in 
part,  declares  Federal  agencies  that 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of  powers 
of  attorney,  to  be  exempt  from  the 
statutory  requirement  of  having  to 
record  such  powers  of  attorney  in  every 
county  of  Oklahoma  in  which  the 
agencies  wish  to  effect  the  conveyance 
or  release  of  interests  in  land. 

NOTICC:  Pursuant  to  section  11  of  the 
Federal  Deposit  Insurance  ("FDI")  Act 
(12  U.S.C.  1821).  as  amended  by  section 
212  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
("FIRREA"),  the  FDIC  is  empowered  to. 
act  as  conservator  or  receiver  of  any 
state  or  federally  chartered  depository 
institution  which  it  ensures. 
Furthermore,  under  section  llA  of  the 
FDI  Act  (12  U.S.C.  1821a),  as  enacted 
under  section  215  of  FIRREA.  the  FDIC 
is  also  appointed  to  manage  the  FSLIC 
Resolution  Fund. 

Upon  appointment  as  a  conservator  or 
receiver,  the  FDIC  by  operation  of  law 
becomes  successor  in  title  to  the  assets 
of  the  depository  institutions  on  behalf 
of  which  it  is  appointed.  As  Manager  of 
the  FSLIC  Resolution  Fund,  the  FDIC 
became  successor  in  title  to  both  the 
corporate  assets  formerly  owned  by  the 
now  defunct  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC").  as 
well  as  to  the  assets  of  the  depository 
institutions  for  which  the  FSLIC  was 
appointed  receiver  prior  to  January  1, 
1989.  In  addition,  pursuant  to  section 
13(e)  of  the  FDI  Act  (12  U.S.C.  1823(c)). 
the  FDIC  also  acquires  legal  title  in  its 
corporate  capacity  to  assets  acquired  in 
furtherance  of  providing  monetary 
assistance  to  prevent  the  closing  of 
insured  depository  institutions  or  to 
expedite  the  acquisition  by  assuming 
depository  institutions  of  assets  and 
liabilities  from  closed  depository 
institutions  of  which  the  FDIC  is 
receiver. 
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In  order  to  facilitate  the  conservation 
and  liquidation  of  assets  held  by  the 
FDIC  in  its  aforementioned  capacities, 
the  FDIC  has  provided  powers  of 
attorney  to  selected  employees  of  its 
Oklahoma  City  Consolidated  Office. 
These  employees  include:  Teresa  R. 
Koechel,  Deborah  N.  Diggers,  Tommy  K. 
Sears.  John  H.  Fisher  and  Gary  R.  Belair. 

Each  employee  to  whom  a  power  of 
attorney  has  been  issued  is  authorized 
and  empowered  to:  sign,  seal  and 
deliver  as  the  act  and  deed  of  the  FDIC 
any  instrument  in  writing,  and  to  do 
every  other  thing  necessary  and  proper 
for  the  collection  and  recovery  of  any 
and  all  monies  and  properties  of  every 
kind  and  nature  whatsoever  for  and  on 
behalf  of  the  FDIC  and  to  give  proper 
receipts  and  acquittances  therefor  in  the 
name  and  on  behalf  of  the  FDIC;  release, 
discharge  or  assign  any  and  all 
judgments,  mortgages  on  real  estate  or 
personal  property  (including  the  release 
and  discharge  of  the  same  record  in  the 
office  of  any  Prothonotary  or  Register  of 
Deeds  wherever  located  where 
payments  on  account  of  the  same 
redemption  or  otherwise  may  have  been 
made  by  the  debtor(8)),  and  to  endorse 
receipt  of  such  payments  upon  the 
records  in  any  appropriate  public  office; 
receipt,  collect  and  give  all  proper 
acquittances  for  any  other  sums  of 
money  owing  to  the  FDIC  for  any 
acquired  asset  which  the  attorney-in- 
fact  may  sell  or  dispose  of;  execute  any 
and  all  transfers  and  assignments  as 
may  be  necessary  to  assign  any 
securities  or  other  choses  in  action;  sign, 
seal,  acknowledge  and  deUver  any  and 
all  agreements  as  shall  be  deemed 
necessary  or  proper  by  the  attorney-in- 
fact  in  the  care  and  management  of 
acquired  assets;  sign,  seal,  acknowledge 
and  deliver  indemnity  agreements  and 
surety  bonds  in  the  name  of  and  on 
behalf  of  the  FDIC;  sign  receipts  for  the 
payment  of  all  rents  and  profits  due  or 
to  become  due  on  acquired  assets; 
execute,  acknowledge  and  deliver  deeds 
of  real  property  in  the  name  of  the  FDIC; 
extend,  postpone,  release  and  satisfy  or 
take  such  other  action  regarding  any 
mortgage  lien  held  in  the  name  of  the 
FDIC;  execute,  acknowledge  and  deliver 
in  the  name  of  the  FDIC  a  power  of 
attorney  wherever  necessary  or  required 
by  law  to  any  attorney  employed  by  the 
FDIC;  foreclose  any  mortgage  or  other 
lien  on  either  real  or  personal  property, 
wherever  located;  do  and  perform  every 
act  necessary  for  the  use,  liquidation  or 
collection  of  acquired  assets  held  in  the 
name  of  the  FDIC;  and  sign,  seal, 
acknowledge  and  deliver  any  and  all 
documents  as  may  be  necessary  to  settle 
any  action(s)  or  claim(s)  asserted 


against  the  FDIC,  either  m  its 
Receivership  or  Corporate  capacity,  or 
as  Manager  of  the  FSLIC  Resolution 
Fund. 

Dated:  October  31, 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary.  ' 

(FR  Doc.  91-26721  Filed  11-5-91;  8:45  am] 
BILUNQ  COOC  •714-01-11 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(t)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007540-057, 

Title:  United  States  Atlantic  and  Gulf/ 
Southeastern  Caribbean  Conference. 

Parties: 

Puerto  Rico  Maritime  Shipping 
Authority 

Sea-Land  Service,  Inc. 

Trailer  Marine  Transport  Corp. 

Kirk  Line,  Ltd. 

Bemuth  Lines 

Seaboard  Marine,  Ltd. 

Tecmarine  Line,  Inc. 

Synopsis:  The  proposed  amendment 
(1)  provides  for  a  limit  of  two,  rather 
than  one  container  yards  and  container 
freight  stations:  (2)  permits  a  member 
line  to  vote  in  ratemaking  sections  1 
through  4  whether  or  not  they  provide 
service,  and  to  vote  in  section  5  only  if 
the  Member  Line  serves  that  section. 
The  parties  are  also  restating  the 
Agreement 

Agreement  No.:  203-011038-^2. 

Title:  Southeastern  Caribbean 
Discussion  Agreement. 

Parties: 

United  States  Atlantic  and  Gulf/ 
Southeastern 

Caribbean  Conference 

West  Indies  Shipping  Corporation 


Synopsis:  The  amendment  adds  Blue 
Caribe  Line  as  an  independent  carrier 
party  to  the  agreement.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-011089-002. 

Title:  Port  of  Galveston/ Union  Equity 
Co-Operative  Exchange  Agreement, 

Parties: 

Port  of  Galveston 

Union  Equity  Co-Operative  Exchange 

Synopsis:  The  Agreement,  filed 
October  20, 1991,  decreases  the  lessor's 
share  amount,  from  fifty  percent  to 
thirty  six  percent,  of  the  dockage 
collected  for  any  calendar  month  during 
which  lessee  ships  outbound  at  least 
three  million  bushels  of  grain  from  the 
leased  premises. 

Agreement  No.:  224-200268-002. 

Title:  City  of  Los  Angeles/Stevedoring 
Services  of  America  Nonexclusive 
Terminal  Lease  Agreement. 

Parties: 

City  of  Los  Angeles  (LA) 

Stevedoring  Services  of  America 
(SSA) 

Synopsis:  The  amendment  authorizes 
LA  to  extend  the  use  of  a  certain  area  of 
terminal  property  to  SSA  on  a  month-to- 
month  basis,  subject  to  termination  by 
the  Executive  Director  of  SSA  on  30 
days  written  notice. 

Agreement  No.:  224-200588. 

Title:  Port  of  Oakland/Hanjin 
Shipping  Company  Terminal  Agreement 

Parties: 

City  of  Oakland  ("Port") 

Hanjin  Shipping  Company,  Ltd. 
("Hanjin") 

Synopsis:  The  proposed  agreement 
would  permit  Hanjin  nonexclusive  use 
of  "certain  assigned  premises"  at  the 
Port's  Seventh  Street  Marine  Container 
Terminal. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  31, 1991. 
loseph  C.  Polking, 
Secretary. 
(FR  Doc.  91-26682  Filed  11-6-91;  8:45  am) 

WUMQ  COOC  STM-OI-M 


FEDERAL  RESERVE  SYSTEM 

(Docket  R-0739] 

Federal  Reserve  Bank  Services 

AQCNCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Notice.  

summary:  The  Board  has  approved  a 
Private  Sector  Adjustment  Factor 
("PSAF")  for  1992  of  $79.9  million,  as 
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well  as  1992  fee  schedules  for  Federal 
Reserve  priced  services.  'These  actions 
were  taken  in  accordance  with  the 
requirements  of  the  Monetary  Control 
Act  of  1980,  which  requires  that  fees  for 
Federal  Reserve  priced  services  be 
established  on  the  basis  of  all  direct  and 
indirect  costs,  including  the  PSAF.  The 
Board  also  has  authorized  Reserve 
Banks  to  make  certain  minor  price  and 
service  level  changes  within  specified 
parameters  during  1992  without  prior 
Board  review. 

EFfECTiVE  DATE  The  PSAF.  the  fee 

schedules,  and  the  price  and  service 
level  change  categories  subject  to  the 
modified  approval  procedures  become 
effective  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  regarding  the  Private 
Sector  Adjustment  Factor  Gregory 
Evans,  Senior  Accounting  Analyst,  (202/ 
452-3945),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  for 
questions  regarding  fee  schedules: 
Kathleen  M.  Connor,  Senior  Financial 
Services  Analyst,  Check  Payments  (202/ 
452-3917),  Tina  Slater.  Senior  Financial 
Services  Analyst,  Electronic  Payments 
(202/452-2539),  Felicia  Cataldo, 
Financial  Services  Analyst,  Securities 
(202/452-2223)  or  )ames  Epps,  Senior 
Financial  Services  Analyst.  Cash  (202/ 
452-2222),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  for 
the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202/452- 
3544). 

Copies  of  the  1992  fee  schedules  for 
check  collection,  automated  clearing 
house,  funds  transfer  and  net  settlement, 
book-entry  securities,  definitive 
safekeeping,  noncash  collection,  special 
cash  services,  and  electronic 
connections  to  the  Federal  Reserve,  are 
available  from  the  Reserve  Banks 
SUPMXMENTARV  INFORMATION: 

Private  Sector  Adjustment  Factors 
(PSAF) 

The  Board  has  approved  a  1992 
Private  Sector  Adjustment  Factor 
(PSAF)  for  Federal  Reserve  Bank  priced 
services  of  $79.9  million.  This  amount 
represents  a  decrease  of  $5.9  million  or 
6.8  percent  under  the  PSAF  of  $85.8 
million  targeted  for  1991. 

The  Monetary  Control  Act  of  1980 
requires  that  fee  schedules  for  the 
Federal  Reserve's  priced  services 
include  an  allocation  of  imputed  costs 
for  "taxes  that  would  have  been  paid 
■  and  the  return  on  capital  that  woukl 
have  provided  had  the  services  bees 


furnished  by  a  private  business  firm." 
These  imputed  costs  are  based  on  data 
developed  in  part  from  a  model 
comprised  of  the  nation's  50  largest 
bank  holding  companies  (BHCs). 

Briefly  stated,  the  methodology,  which 
is  unchanged  from  last  year,  first  entails 
determining  the  value  of  Federal 
Reserve  assets  that  will  be  used  directly 
in  producing  priced  services  during  the 
coming  year,  including  the  net  effect  of 
assets  planned  to  be  acquired  or 
disposed  of  during  the  year.  Short-term 
assets  are  assumed  to  be  financed  by 
short-term  liabilities;  long-term  assets 
are  assumed  to  be  financed  by  a 
combination  of  long-term  debt  and 
equity. 

Imputed  capital  costs  are  determined 
by  applying  related  Interest  rates  and 
rates  of  return  on  equity  derived  from 
the  bank  holding  company  model  to  the 
assumed  debt  and  equity  values.  The 
rates  drawn  from  the  BHC  model  are 
based  on  consolidated  financial  data  for 
the  50  largest  BHCs  (in  terms  of  asset 
size)  in  each  of  the  last  five  years. 
Because  short-term  debt,  by  definition, 
matures  within  one  year,  only  data  for 
the  most  recent  year  are  used  for 
computing  the  short-term  debt  rate. 

Capital  costs,  together  with 
imputations  for  estimated  sales  taxes. 
FDIC  insurance  assessment  on  clearing 
balances  held  with  the  Federal  Reserve 
to  settle  transactions,  and  expenses  of 
the  Board  of  Governors  related  to  priced 
services,  comprise  the  PSAF. 

Details  regarding  the  derivation  of  the 
PSAF  are  as  follows: 

Asset  Base 

The  estimated  value  of  Federal 
Reserve  assets  to  be  used  in  providing 
priced  services  in  199^is  reflected  in 
Table  1.  Table  2  shows  that  the  value  of 
assets  assumed  to  be  financed  through 
debt  and  equity  are  projected  to  total 
$563.6  million.  As  shown  in  Table  3,  this 
represents  a  net  increase  of  $32.9  million 
or  6.2  percent  from  1991.  This  increase 
results  primarily  from  planned  1992 
capital  expenditures  for  Reserve  Bank 
building  projects  and  the  full  year  effect 
of  1991  bank  premises  capital 
expenditures. 

Cost  of  Capital.  Taxes  and  Other 
Imputed  Costs 

Table  3  shows  the  financing  and  tax 
rates  as  well  as  the  other  required  PSAF 
recoveries  proposed  for  1992  and 
compares  them  ivith  the  rates  nsed  for 
developmg  the  PSAF  for  1901.  The  large 


decrease  in  the  pre-tax  return  on  equity 
rate  from  14.5  percent  in  1991  to  10.7 
percent  for  1992  is  attributed  to  the 
weaker  1990  financial  performance  of 
the  BHCs  included  in  the  model  relative 
to  the  1985  BHC  performance  that  was 
included  in  the  1991  calculation. 

Capital  A  dequacy 

A  shown  m  table  4,  the  amount  of 
capital  imputed  for  the  proposed  1992 
PSAF  totals  30.9  percent  of  risk- 
weighted  assets,  well  above  the  8 
percent  capital  guideline  for  state 
member  banks  and  BHCs. 

1992  Fee  Schedules 

The  Monetary  Control  Act  requires 
that,  over  the  long  run,  fees  for  Federal 
Reserve  priced  services  be  established 
on  the  basis  of  all  direct  and  indirect 
costs  incurred  in  providing  the  priced 
services,  including  the  PSAF.  Total 
revenue  for  all  Federal  Reserve  services 
must,  in  the  aggregate,  recover  all  costs, 
including  the  PSAF.  The  Board's  pricing 
principles  state  that  fees  will  be  set  so 
that  revenues  match  costs  (including  the 
PSAF)  for  major  service  categories.  The 
Board  may  set  fees  for  a  service  line 
that  do  not  fully  recover  costs,  in  the 
interest  of  providing  an  adequate  level 
of  services  nabonwide. 

Last  year  the  Board  approved  fees 
that  were  set  to  recover  101.0  percent  of 
the  costs  of  providing  priced  services  in 
1991,  including  the  PSAF  and  the  cost  of 
float.  Through  the  first  eight  months  of 
1991,  the  System  recovered  102.0  percent 
of  total  costs.  The  Reserve  Bank 
estimate  that  total  1991  costs,  including 
the  PSAF,  will  be  $754.4  million.  Total 
revenue  is  estimated  to  be  $758.3 
million,  which  would  result  in  a  100.5 
percent  recovery  rate.' 

In  1992,  total  priced  services  costs, 
including  the  PSAF.  are  projected  to  be 
$781.3  million.  Total  revenue  is 
projected  to  be  $785.6  million,  which 
would  result  in  a  Mp.6  percent  recovery 
rate.  Since  1984,  ainhe  table  below 
shows,  the  System  experience  has 
moved  closer  to  a  targeted  100  percent 
recovery  of  costs. 


'  The  magnitude  of  the  revenue  and  eoet  data 
reflected  in  this  mamoranduni  drFfera  from  thai 
reported  rn  the  Board  f  Annual  Report.  In  thia 
memorandum,  income  on  cJearmg  balance*  and  tht 
cost  of  eamingi  credit*  are  included  on  a  oat  baaia 
while  they  are  reflected  in  grow  amouota  in  the 
Annual  Report.  In  additton.  the  credit  to  expenaes 
retulling  from  accounting  for  pentioni  in 
accordance  with  FASB  87  It  not  reflected  in  pnc* 
•etting  for  Individual  aervicaa  and  ia  not  included  la 
this  memorandum. 
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1984. 
1985. 
1999. 


19B7. 
1989. 


1988 

1990 

1991  est.. 

1992  proj.. 


Total  Priced  Financial  Services 


(SmiWons) 


Total  cost 


519.1 
571.2 
599.3 
627.3 
674.7 
730.3 
735.3 
754.4 
761.3 


Total 
revenue 


5598 
603.8 
627.7 
649.7 
667.7 
718.7 
748.5 
758.3 
7856 


Recovery 

rate 
(percerrt) 


107.8 
105.7 
104.7 
103.5 
99.0 
98.4 
101.5 
100.5 
100.6 


Variation 
from  100 
(percent) 


7.8 
6.7 
47 
35 
10 
16 
15 
0.5 
0.6 


The  total  costs  in  the  table  do  not 
include  special  projects,  which  are 
projected  to  total  $4.5  million  in  1992 
and  which  are  not  considered  when 
establishing  priced  service  fees. 
Inclusion  of  special  project  costs  would 
reduce  the  estimated  1991  and  projected 
1992  recovery  rates  to  100.3  percent  and 
100.0  percent,  respectively. 

Following  is  a  discussion  of  estimated 
1991  and  projected  1992  financial 
performance,  and  1992  fees  for  the 
individual  priced  services. 

Check  Collection 

Estimated  1991  and  projected  1992 
cost  recovery  performance  for  the 
commercial  check  service  is  shown  in 
the  table  below. 


(S  million) 

Recovery 
rate 

Total  cost 

Total 
revenue 

1991 

1992. 

572.7 
588.2 

578.2 
592.7 

101.0% 
100.8% 

Inclusion  of  special  project  costs  would 
reduce  the  1991  and  1992  recovery  rates 
to  100.6  percent  and  100.2  percent, 
respectively.  Special  project  costs  in 
1991  relate  to  research  and  development 
of  the  application  of  image  technology  to 
the  check  service.  Special  project  costs 
in  1992  relate  to  automation 
consolidation  *  and  the  check  image 
project. 

Overall.  1992  check  collection  costs, 
including  PSAF,  are  expected  to 
increased  2.8  percent,  while  1992  volume 
is  expected  to  be  flat,  with  a  projected 
increase  of  0.1  percent  from  1991. 
Forward  check  collection  processed 
volume  is  projected  to  increase  0.2  ' 
percent  in  1992,  compared  to  an 
estimated  0.5  percent  decrease  in  1991. 


*  The  Federal  Reserve  Bankf  are  consolldaling 
their  general  purpose,  mainframe-based  data 
processing  at  three  sites.  The  proposed  special 
project  for  automation  consolidation  will  capture 
the  transitional  expenses  associated  with  the 
automation  consolidation  sites. 


Accordingly,  the  Board  anticipates  that 
unit  costs  will  begin  to  increase  in  the 
future. 

Fifty-four  percent  of  the  1992  fees  for 
the  check  collection  service  (excluding 
ITS  fees,  which  are  discussed  below) 
are  the  same  as  those  currently  in  effect. 
The  1992  fees  result  in  a  3.0  percent 
weighted  average  increase  in  forward 
and  return  check  collection  fees;  the 
increase  in  forward  collection  fees  is  1.3 
percent,  while  the  increase  in  return 
items  fees  is  13.6  percent.  Systemwide. 
768  processed  forward  collection  fees 
would  remain  unchanged,  350  fees 
would  increase,  and  132  fees  would 
decrease. 

The  forward  collection  per  item  fees 
include  tiered  pricing  for  selected  check 
deposit  products  in  twenty  Federal 
Reserve  offices.  Under  a  tiered  pricing 
structure,  different  fees  are  assessed 
depending  on  whether  a  check  is 
presented  to  a  high-cost  or  low-cost 
endpoint  in  a  given  check  collection 
zone.  The  Board  approved  tiered  pricing 
as  a  permanent  fee  structure  in  the 
Minneapolis  and  Kansas  City  offices  in 
1986.  In  January  1991,  seven  additional 
offices  implemented  tiered  pricing.  In 
May  1991,  the  Board  adopted 
modifications  to  the  criteria  for  offering 
a  tiered  pricing  structure  in  the  Federal 
Reserve's  check  collection  service  (56 
FR  22168,  May  14. 1991).  The  revised 
criteria  are  as  follows: 

(1)  Tiered  pricing  may  be  applied  to 
deposits  in  any  collection  zone, 
provided  clear  cost  differences  exist 
between  groups  of  checks  within  that 
collection  zone; 

(2)  Tiered  prices  may  be  used  only 
where  they  have  the  potential  to  provide 
net  savings  for  a  substantial  number  of 
depositing  institutions  or  a  substantial 
amount  of  deposited  volume; 

(3)  A  blended  per  item  fee  will  be 
offered  as  an  alternative  to  tiered  prices 
for  each  deposit  category;  and 

(4)  Federal  Reserve  Banks  may  offer 
more  than  two  tiers  within  a  collection 


zone,  provided  clear  cost  differences 
exist  to  justify  them. 

The  revised  criteria  will  enable 
Federal  Reserve  Banks  to  set  fees  that 
more  precisely  reflect  their  costs  to 
collect  checks  drawn  on  paying  banks 
within  a  given  check  collection  zone. 
These  costs  are  generally  based  on  the 
location  of,  and  volume  of  checks 
presented  to.  each  endpoint. 

An  additional  eleven  offices  will 
implement  tiered  pricing  in  1992.  All 
twenty  offices  implementing  1992  tiered 
fees  meet  the  Board's  criteria  of  offering 
a  tiered  pricing  structure.  Beginning  in 
1992.  there  Reserve  Bank  offices  will 
automatically  assess  tiered  fees  unless 
the  blended  fee  is  requested  by  the 
depositor.  A  tiered  pricing  structure  will 
be  applicable  to  approximately  30 
percent  of  total  Federal  Reserve  check 
volume  in  1992. 

The  weighted  average  increase  in 
returned  check  fees  is  13.7  percent, 
excluding  fine  sort,  compared  to  an 
increase  in  1991  fees  of  8.9  percent.  Of 
the  848  returned  check  fees,  excluding 
fine  sort,  270  would  remain  unchanged. 
553  would  increase,  and  25  would 
decrease.  Return  item  volume  is 
projected  to  decrease  0.7  percent,  with 
the  proportion  of  total  returns  that  are 
qualified,  rather  than  deposited  as  raw 
returns,  increasing  slightly  from^n 
estimated  90.7  percent  in  1991  to  914 
percent  in  1992. 

A  weighted  average  fine  sort  fee 
increase  of  2.5  percent  for  both  forward 
collection  and  return  items  was  also 
approved.  Of  the  fine  sort  fees,  353 
would  remain  unchanged,  94  would 
increase,  and  24  would  decrease.  Fine 
sort  volume  is  projected  to  decrease  0.2 
percent  in  1992,  compared  to  an  increase 
of  1.1  percent  in  1991. 

A  new  payor  bank  services  fee 
structure  will  be  fully  implemented  in  all 
twelve  Reserve  Bank  offices  in  1992.  The 
fee  structure,  approved  in  June  1990.  will 
result  in  a  uniform  approach  to  pricing 
of  payor  bank  services,  including 
extended  MICR  capture  and  truncation 
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services.*  Seven  Reserve  Banks 
implemented  the  new  structure  in  1991. 
The  Boston,  New  York,  Philadelphia, 
Chicago,  and  San  Francisco  Reserve 
Banks  will  implement  the  new  structure 
in  1992. 

With  regard  to  the  Interdistrict 
Transportation  System  (ITS),  15  percent 
of  the  4.512  prices  would  not  change 
from  those  currently  in  effect.  33  percent 
would  increase,  and  52  percent  would 
decrease.  The  weighted  average  ITS 
weekday  fee  will  increase  15.9  percent, 
compared  to  7.7  percent  decrease  in 
weekend  fees.  ITS  fees  are  charged 
explicitly  to  consolidated  shippers  and 
are  imbedded  in  the  mixed  or  Other  Fed 
per-item  check  collection  fees  charged 
by  Federal  Reserve  Bank  offices.  ITS 
volume  is  projected  to  increase 
approximately  2.5  percent  in  1992. 

The  Board  has  approved  modifying  52 
check  collection  deadlines  for  1992. 
Most  deadline  changes  will  extend  the 
cunent  deadlines  by  times  ranging  fr.om 
15  minutes  to  1  hour. 

A  utomated  Clearing  House  (A  CH) 

Estimated  1991  and  projected  1992 
cost  recovery  performance  for  the 
commercial  ACH  service  is  shown  in  the 
following  table. 


(S  mllllofw) 

Total  cost 

Total 
revenoe 

Recovery 
rate 

1991 

1992 

58.9 
64.7 

68.8 

64.8 

99.9% 
100.1% 

Total  1992  costs  do  not  include  the 
automation  consolidation  special 
project,  which  would  reduce  the  Reserve 
Banks'  1992  projected  recovery  rate  to 
99.4  percent. 

The  Reserve  Banks  expect  commercial 
ACH  volume  to  increase  17.6  percent  in 
1992.  which  is  lower  than  the  estimated 
19.7  percent  growth  rate  for  1991.  A 
slower  growth  rate  has  been  the  general 
trend  over  the  years,  as  the  ACH  volume 
base  has  grown.  ACH  unit  costs  have 
steadily  declined  over  the  past  few 
years,  resulting  primarily  from  scale 
economies  and  increased  automated 


'  Under  the  extended  MICR  capture  service, 
presentment  Is  made  to  the  paying  bank  by 
electronic  delivery  of  the  MICR-line  data.  The 
physical  checks  are  retained  by  the  Federal  Reserve 
Bank  office  for  several  days  prior  to  delivery  to  the 
paying  bank  so  the  Federal  Reserve  can  return 
those  checks  that  have  not  been  paid,  following 
instructions  received  from  the  paying  t>ank.  Under 
the  truncation  service,  presentment  to  the  paying 
bank  is  also  made  by  electronic  delivery  of  the 
MICR-line  data,  and  the  Federal  Reserve  provides 
return  services.  Unlike  the  extended  MICR  capture 
service,  the  physical  checks  are  not  delivered  to  the 
paying  bank,  other  than  on  an  exception  basis 
under  the  Federal  Reserve's  retrieval  ten  ice. 


processing,  as  depository  institutions 
convert  to  an  electronic  environment. 

The  majority  of  the  1992  ACH  price 
changes  involves  nonautomated  fees. 
Although  nonelectronic  input  and  output 
fees  have  increased  in  recent  years  to 
better  reflect  the  cost  of  providing  these 
ACH  services,  current  tape  and  paper 
fees  still  do  not  fully  recover  the  costs 
incurred.  In  conjunction  with  the  all- 
electronic  ACH  initiative  adopted  in 
June  1991,  the  Board  approved  a  change 
to  the  ACH  price  structure  for 
nonautomated  input  and  output,  in 
which  the  tape  input,  nonelectronic 
delivery,  and  messenger  pickup  fees 
would  be  replaced  by  tape  input  and 
output  and  paper  output  fees.  For  1992, 
the  Board  has  approved  a  $15.00  fee  for 
tape  input  and  output,  and  an  $8.00  fee 
for  paper  output  (compared  to  $4.50  or 
$5.25  for  output  or  $6.00  for  input  in 
1991).  These  fees  are  within  the 
estimated  price  ranges  included  in  the 
Board's  action  on  the  all-electronic  ACH 
proposal.  The  Board  also  has  approved 
an  increase  in  the  diskette  output  fee  to 
$15.00,  since  the  costs  to  provide  this 
form  of  output  are  similar  to  those  for 
tape  output.  The  Board  approved 
elimination  of  the  $0.75  differential 
between  messenger  pickup  and  courier 
delivery  of  output,  which  penalizes 
customers  that  are  not  located  near 
Reserve  Bank  offices  and  thus  carmot 
easily  use  messenger  pickup. 

The  Board  has  approved  an  increase 
in  the  off-line  telephone-originated 
return  and  telephone  advice  fees 
(currently  $6.00  and  $4.00.  respectively) 
to  $7.00,  and  an  increase  from  $4.00  to 
$5.00  in  the  fee  for  commercial  returns 
and  notifications  of  change  converted  by 
the  Federal  Reserve  from  paper  to 
electronic  form.  These  fees  more  fully 
reflect  the  actual  costs  of  providing 
these  nonelectronic  services.  - 

Finally,  the  Board  has  approved 
establishment  of  a  standard  national  fee 
of  $1.50  for  return  items  and 
notifications  of  change  that  are 
submitted  through  a  Reserve  Bank's 
voice  response  system.  This  service  is 
presently  offered  by  several  Reserve 
Banks,  and  the  fee  currently  varies  by 
Reserve  Bank.  All  Reserve  Banks  will 
implement  voice  response  systems  by 
year-end  1992. 

There  are  no  changes  to  the  basic 
ACH  transaction  fees.  However,  since 
analysis  has  shown  that  the  additional    '' 
cost  to  provide  most  night  cycle 
payment  services  is  negligible,  the  Board 
has  approved  elimination  of  the  night 
cycle  credit  surcharge  and  the  non-value 
debit  surcharge  of  $0.01.  The  Board  also 
approved  a  reduction  in  the  night  cycle 
value  debit  surcharge  from  $0.02  to 


$0.01.  In  addition  to  better  reflecting  the 
costs  and  risks  of  night  cycle  processing, 
the  Board  believes  that  these  fee 
changes  will  encourage  the  use  of  the 
night  cycle  for  certain  ACH  payments. 

Funds  Transfer  and  Net  Settlement 

Estimated  1991  and  projected  1992 
cost  recovery  performance  for  the  funds 
transfer  and  net  settlement  service  is 
shown  in  the  following  table. 


IfflMona 

Recovery  rale 

Total  cost 

Total 
revenue 

1991 
1992 

81.1 
88.8 

79.6 
S7.2 

98.2% 
100.4% 

The  costs  in  the  table  do  not  include  the 
automation  consolidation  special 
project,  which  would  reduce  the  Reserve 
Banks'  1992  projected  recovery  rate  to 
995  percent.  Total  funds  transfer  costs, 
including  the  PSAF,  are  projected  to 
increase  7.0  percent  in  1992.  Funds 
transfer  volume  is  estimated  to  increase 
4.5  percent  in  1991  and  a  4.6  percent 
increase  is  projected  in  1992.  The  Board 
believes  the  1992  forecast  is  optimistic 
in  light  of  banking  industry 
consolidations,  which  may  limit  the 
future  growth  of  funds  transfers.  The 
unit  cost  of  funds  transfer  has  declined 
over  the  past  years  due  to  scale 
economies  from  automated  processing. 
In  1992.  however,  projected  costs 
associated  with  relocating  the  New  York 
and  Dallas  Federal  Reserve  Banks' 
computer  data  centers,  as  well  as 
initiatives  to  improve  contingency 
backup  and  reliability,  will  increase  unit 
costs  approximately  4  percent.  To 
recover  the  projected  costs  for  the  funds 
transfer  service  in  the  upcoming  year, 
the  Board  has  approved  an  increase  in 
the  basic  transfer  fee  from  $.50  to  $.53  in 
1962. 

In  addition,  the  Board  has  approved 
an  increase  in  various  fees  associated 
with  handling  transfers  for  oH^-line 
institutions.  The  off-line  origination 
surcharge,  telephone  surcharge,  and  net 
settlement  telephone  advice  surcharge 
(currently  $6.00,  $4.00.  and  $4.00. 
respectively)  will  be  set  at  $7.00  to 
better  reflect  the  expense  of  continuing  . 
to  provide  these  labor-intensive 
services.  The  fee  increases  also  reflect 
the  cost  of  the  more  stringent  security 
procedures  recently  implemented  in 
response  to  Article  4A  of  the  Uniform 
Commercial  Code. 

Book-Entry  Securities 

Estimated  1991  and  projected  1992 
cost  recovery  performance  for  the  book- 
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enti^  securities  service  *  is  shown  in  the 
following  table. 


(Smlkons) 

Recovery 
rale 

Total  cost 

ToM 

revenue 

1991 -. 

1992 

118 
12.2 

116 
123 

1000% 
101  1% 

The  costs  do  not  include  the  automation 
consolidation  special  project,  which 
would  reduce  the  Reserve  Banks'  1992 
projected  recovery  rate  to  99.9  percent. 
Book-entry  securities  on-line  origination 
volume  is  estimated  to  increase  9.1 
percent  in  1991  and  is  projected  to 
increase  6.4  percent  in  1992.  Costs  are 
projected  to  increase  approximately  5 
percent  in  1992;  this  increase  is 
primarily  attributable  to  costs  for 
development  of  a  new  book-entry 
system,  data  communication  costs,  and 
accounting-related  overhead  costs, 
offset  by  a  decrease  in  automation  costs. 

The  Board  has  approved  a  fee 
increase  from  $7.00  to  S8.50  for  off-line 
transfers  originated  or  received,  and  for 
off-line  reversals  received,  that  will 
more  accurately  reflect  the  cost  of 
processing  off-line  securities  transfers. 
The  increase  also  is  consistent  with 
Treasury's  plans  to  increase  off-line  fees 
for  the  transfer  of  Treasury  securities. 
The  increased  fees  also  may  serve  as  an 
incentive  to  large  volume  off-line 
customers  to  convert  to  on-line  access 
methods.  All  other  book-entry  fees  will 
remain  unchanged  from  their  1991 
levels. 

Electronic  Connections 

Fees  are  charged  for  electronic 
connections  to  the  Reserve  Banks  for 
Federal  Reserve  priced  services.  Cost 
and  revenue  associated  vyith  electronic 
access  are  allocated  to  the  various 
priced  services  based  on  usage. 

The  1992  electronic  access  fees  are 
unchanged  from  1991,  except  for  the 
"gateway"  access  fee.  Gateway  is  a 
service  by  which  depository  institutions 
with  operations  in  multiple  Federal 
Reserve  districts  funnel  their  data 
communications  traffic  through  one 
physical  access  point,  or  gateway,  to 
access  a  single  service  in  multiple 
Federal  Reserve  districts.  A  $100 
monthly  surcharge  per  participating 
district  was  established  for  gateway 
access  in  1991.  The  Board  has  approved 
a  modification  of  the  surcharge  for 
gateway  access  to  more  closely  recover 


the  associated  costs.  The  Board  has 
approved  a  "stair-step"  pricing  policy,  in 
which  the  gateway  surcharge  increases 
by  $25.00  increments,  depending  on 
progressive  volume  thresholds.  Under 
this  pricing  policy,  a  $25.00  per  district 
surcharge  will  apply  for  every  100.000 
ACH  or  check  items,  or  20,000  funds 
transfers,  or  any  combination  thereof, 
transmitted  per  month  via  the  gateway 
connection.  Each  increment  of  these 
volume  thresholds  will  result  in 
additional  monthly  surcharge  of  $25.00 
per  district. 

Definitive  Safekeeping  and  Noncash 
Collection 

Estimated  1991  and  projected  1992 
cost  recovery  performance  for  the 
definitive  safekeeping  and  noncash 
collection  service  is  shown  in  the 
following  table. 


(S  millions) 

Recovery 
rate 

Total  cost 

Total 
revecHje 

1991 

1992 

15.4 

14.3 

15.0 
13.2 

97.6% 
92.3% 

*  These  financial  data  relate  only  to  book-entry 
transfers  of  Covemment  agency  secunties.  which 
are  priced  by  the  Federal  Reserve.  The  U.S. 
Treasury  establishes  fees  for  book  .entry  transfers  of 
Treasury  securities. 


There  are  no  1992  special  project  costs 
related  to  the  definitive  safekeeping  and 
noncash  collection  service.  Definitive 
safekeeping  and  noncash  collections 
costs  are  estimated  to  decrease  by  3.6 
percent  in  1991  and  are  projected  to 
decrease  by  7.2  percent  in  1992  as  the 
Reserve  Banks  continue  to  address 
volume  declines  by  reducing  costs 
through  consolidation  of  noncash 
collection  processing  sites.  Definitive 
safekeeping  volume  is  estimated  to 
decrease  30  percent  in  1991  and  is 
projected  to  decrease  22.4  percent  in 
1992.  Noncash  collection  volume  is 
estimated  to  decrease  by  14  percent  in 
1991  and  is  projected  to  decrease  by  13.6 
percent  in  1992.  Unit  costs  for  this 
service  have  been  increasing  steadily 
over  the  past  several  years.  Excluding 
one-time  costs  for  a  new  automated 
system  in  the  Atlanta  Reserve  Bank,  the 
System  recovery  rate  for  the  combined 
service  is  projected  to  be  93.2  percent. 
For  definitive  safekeeping,  the  Board 
has  approved  1992  fee  increases  for  nine 
districts.  The  approved  1992  fees  range 
from  $18.00  to  $40.00  for  deposit  and 
withdrawal  transactions,  including  fee 
increases  of  $2.00  to  $8.00.  The  1992  fees 
for  receipts  or  issues  maintained  range 
from  $1.70  to  $7.20,  including  fee 
increases  of  $.20  to  $1.40.  For  purchases 
and  sales,  the  fees  are  $23.00  to  $40.00, 
including  fee  increases  of  $2.00  to  $5.00. 
Lastly,  the  reregistration  fees  are  $11.00 
to  $40.00,  including  fee  increases  of  $2.00 
to  $8.00. 


For  noncash  collection,  the  Board  has 
approved  fee  increases  for  nine  districts 
in  1992.  For  the  collection  of  local 
coupons,  the  approved  fees  are  $2.00  to 
$5.00.  including  increases  of  $.15  to  $.55. 
For  the  collection  of  interdistrict 
coupons,  the  fees  are  $4.00  to  $6.75. 
including  increases  of  $.30  to  $1.00.  The 
Board  has  approved  add-on  fees  to  the 
nonmixed  deposit  product  for 
interdistrict  coupons  ranging  from  $3.25 
to  $6.60,  including  increases  of  $.50  to 
$1.10.  For  return  item  processing  and 
collection  of  matured  or  called  bonds, 
the  fees  are  $20.00  to  $40.00.  including 
fee  increases  of  $2.00  to  $6.00.  The  Board 
has  approved  a  reduction  in  the 
Cleveland  Reserve  Bank's  fee  for  local 
coupons  submitted  by  out-of-region 
customers  from  $4.50  to  $4.25. 

Definitive  securities  volumes  have 
been  declining  since  the  mid-1980s 
because  there  are  virtually  no  new         i 
issues  of  bearer  securities  and  there  is 
continued  immobilization  of  outstanding 
definitive  securities.  Effective  January  2. 
1991,  the  Minneapolis  Reserve  Bank 
began  to  consolidate  its  noncash 
collection  functions  at  the  Federal 
Reserve  Bank  of  Cleveland  and  its 
Twelfth  District  noncash  connection 
functions  •  at  the  Federal  Reserve  Bank 
of  Atlanta  (Jacksonville  Branch).  In  July 
1991,  the  Board  approved  further 
consolidation  of  the  noncash  collection 
function  at  the  Federal  Reserve  Banks  of 
Cleveland  and  Atlanta  (Jacksonville 
Branch),  beginning  in  the  fourth  quarter 
of  1991.  Effective  October  1, 1991,  Tenth 
District  noncash  collection  volume  has 
been  processed  at  the  Federal  Reserve 
Bank  of  Cleveland.* 

The  Reserve  Baivks  have  found  it 
increasingly  difficult  to  match  costs  and 
revenue  in  the  noncash  collection 
service  in  light  of  declining  volumes  and 
high  fixed  costs.  The  consolidation  of 
the  noncash  collection  service  will 
reduce  overall  costs  and  enable  Reserve 
Banks  to  offer  this  service  nationwide 
and  to  recover  costs  for  the  foreseeable 
future.  Under  consolidation,  depository 
institutions  experience  little  change  to 
the  service  received  because 
consolidation  sites  generally  charge  the 
same  or  lower  prices  and  offer  the  same 
or  improved  availability.  In  the  near 
future,  the  Board  anticipates  that  it  will 
request  public  comment  on  a  proposed 
plan  for  management  of  the  definitive 
safekeeping  service  in  future  years  in 


•  Twelfth  District  noncash  collection  volumes 
were  consolidated  at  the  Federal  Reserve  Bank  of 
Minneapolis  in  1964. 

*  Tenth  District  volume  from  the  state  of  New 
Mexico  is  processed  at  the  Federal  Reserve  Hank  of 
Atlanta  (Jacksonville  Branch). 
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light  of  the  changing  marketplace  and 
the  cost  structure  for  safekeeping  of 
physical  securities. 

Cash 

Special  cash  services  that  are  priced 
by  the  Federal  Reserve  Banks  include 
cash  transportation,  coin  wrapping, 
nonstandard  packaging  of  currency 
orders  and  deposits,  and  nonstandard 
frequency  of  access  to  cash  services. 
Estimated  1991  and  projected  1992  cost- 
recovery  performance  of  the  special 
cash  priced  services  is  shown  in  the 
table  below. 

(SmiOions] 


^991. 
1992. 


Total 
cost  (S) 


14.7 
15.1 


Total 

revenue 

($) 


15.1 
15.4 


Recovery 
rate  (%) 


103 
102 


The  1992  prices  for  special  cash 
services  are  unchanged  from  their  1991 
levels. 

Price  and  Service  Level  Changes 

The  Board  has  approved  a 
modification  of  the  approval  procedures 
for  price  and  service  level  changes 
under  which  the  Board  will  authorize 
the  Reserve  Banks  to  make,  without 
prior  Board  review,  certain  minor  price 
and  service  level  changes  that  are 
within  specified  parameters  established 
by  the  Board.  These  categories  of  price 
and  service  level  changes  are  currently 
approved  under  delegated  authority 
from  the  Board  to  the  Director  of  the 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems.  This  modification 
of  the  approval  procedures  will  lower 
administrative  burdens  and  costs  and 
will  permit  the  Reserve  Banks  to  fine 
tune  services  to  meet  customer  needs  in 
a  more  timely  manner.  The  approved 
preauthorized  categories  of  1992  price 
and  several  level  changes  are  as 
follows: 

(1)  Addition  or  deletion  of  an 
institution  from  an  existing  forward 
collection  group  sort  program,  provided 
that  the  addition  or  deletion  does  not 


result  in  an  item  pass  ratio  that  is 
supported  by  a  different  floor  cost; 

(2)  Deletion  of  a  forward  collection 
group  sort  where  the  volume  of  deposits 
is  very  low  and  the  service  is  not  vYable; 

(3)  Addition  of  a  new  group  sort  at  the 
existing  fee  if  the  new  group  sort  has  a 
comparable  item-pass  ratio  and  deposit 
deadline  to  current  group  sorts: 

(4)  Improvement  of  a  forward 
collection  or  return  deposit  deadline  by 
one  hour  or  less;  and 

(5)  Addition  or  deletion  of  an 
institution  from  a  check  collection  price 
tier. 

Competitive  Impact  Analysis 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payments  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement  "The 
Federal  Reserve  in  the  Payments 
System"  (55  FR  11648,  March  29, 1990). 
In  this  analysis,  the  Board  assesses 
whether  the  proposed  change  would 
have  a  direct  and  materials  adverse 
effect  on  the  ability  of  other  service 
providers  to  compete  effectively  with 
the  Federal  Reserve  in  providing  similar 
services  due  to  differing  legal  powers  or 
constraints  or  due  to  a  dominant  market 
position  of  the  Federal  Reserve  deriving 
from  such  legal  differences.  AH 
operational  or  legal  changes  having  a 
substantial  effect  on  payments  system 
participants  are  subject  to  a  competitive 
impact  analysis.  The  Board  believes  that 
the  proposed  changes  would  not  have  a 
substantial  effect  on  payments  system 
participants  and  would  not  have  a  direct 
and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  31. 1991. 
William  W.  Wiles, 

Secretory  of  the  Board. 


Tmi£  1— Comparison  Of  Pro  Forma 
Balance  Sheets  for  Federal  Re- 
serve Priced  Services 

(millions  ol  dollars— average  tor  year] 

1992  1991 


Short-term  assets: 
Imputed  reserve  retiulre- 

ment  on  cleanng  bal- 

•nc«« $372.0         $244.1 

Investment  in  marketabte 

•ecorrties 2.728.0         1.790.4 

Receivables' 32.7  32.6 

Materials  and  suppHes' 5.6  6.2 

Prepaid  expenses' 11.2  13.7 

Items  m  process  ol  oot- 

lection 2.668.1        3.637.5 

Total  short-term  assets...    $6.017.6      $5.726.7 

Long- term  assets: 

Pwwses" 341.0  305J 

FumituraandeoulpnMnI'...  139.2  146.8 

Leasehold   Improwmntt 

and  long-term  prepay- 

(tents' _...  33.9  23.9 

Capital  leases _ 0.1  0.3 

Total  long-term  assets  514.2  476.3 

Total  assets -„.    $6.531  J      $6.aiB.O 

Short-term  liabilities: 
Clearing     balances     and 

balances    arising    from 

early   credit   ol   MKot- 

lected  items 3,511.4        2.466.7 

Deferred  credit  items_ 2,456.7        3.205.3 

Short-term  debt  • 49.5  54.7 

Total   short-term  liabit- 
ities $6.017.6      $5.726.7 

Lortg-term  liabilities: 
Obligations  under  capital 

teases 0.1  0.3 

Long-term  debt » 170.4  154JI 

Total    long-term    kabii- 
ities 170.5  155.1 

Total  liabilities „....     $6,188.1       $5,681.8 

Equity* 3437 321L2 

Total  liabilities  and  equity $6,531.8      $6,203.0 


'  Financed  Ifirough  PSAF;  other  assets  are  sell- 
liriancing. 

*  Includes  allocations  of  Board  ol  Goverrxx's' 
assets  to  pm  ed  services  ol  $0.3  milbon  (or  1992 
and  SO. 5  million  lor  1991. 

'  Imputed  hgures;  represent  the  source  ol  Imane- 
ino  lor  certain  priced  services  assets. 

Note:  Details  may  not  add  to  totals  due  to  round- 
ing. 


A  Assets  to  be  Financed* 

Short-term 

Long-term* 

B.  Weighted  Average  Cost 
1.  Capital  Structure* 

Short-term  Debt 

Long-term  Debt 

Eqully 


Table  2— Derivation  of  the  1992  PSAF 
(million  ol  dollars] 


8.8% 

30.2% 
61.0% 


J563.6 
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Table  2— Derivation  Of  the  1992  PSAF— Continued 
(mWion  o(  dollars] 


Fnancing  Rates/Costs* 

Short-term  Debt 

Loog-term  OeW 

Pre-tax  Equity* 


.  Elements  of  Capital  Costs 

Short-tefm  0«M 

t-oofl-term 

Equity 


.  Other  Required  PSAF  Recoveries 

Sales  Taxes - 

Federal  Deposit  Insurance  Assasstnent . 
Board  ol  Governors  Expenses — 


D.  Total  PSAF  Recovenes 


As  a  percent  of  capital 

As  a  percent  of  expenses  '.. 


7.9% 

9.2% 

10.7% 

$  49  5 

170.4 
343.7 


$  10.2 

11.4 

1.9 


X  7.9% 
X  9.2% 
X  10.7% 


$    39 

.     15.7 
-■    36.8 


t  56.4 


S  23  5 


$  79.9 


14.2% 
13.2% 


'  Priced  service  asset  t>ase  «  tMsed  on  the  direct  determmatioo  of  assets  method. 

"  Consists  of  tota!  long-term  assets  less  capital  leases,  whtcri  are  self  financing 

»  An  short-term  assets  are  assumed  to  be  fr.anced  by  s.'vxt-term  debt  Of  the  total  tong-term  assets.  33  percent  are  assumed  to  be  financed  by  long-term  debt 
and  67  percent  by  equity. 

♦  The  pre-tax  rate  of  return  on  equity  is  based  on  the  average  after-tax  rate  o«  return  on  equity,  adjusted  by  the  effective  tax  rate  to  yield  the  pre-tax  rale  of  return 
on  equity  for  each  bank  holding  company  for  each  year.  These  data  are  then  averaged  over  five  years  to  y»eld  the  pre-tax  return  on  equity  for  use  m  the  PSAF. 

'  S/sIemwKle  1992  budgeted  pnced  service  expenses  less  sNpptng  are  S605.4  million. 


Table  3— Changes  between  1992  and 
1991  PSAF  Components 


1992 

1991 

A   Assets  to  ba  Fmancad 
(mtfliona  of  dollars) 

Short-term _ 

Long-term  _ _ 

$49.5 

514.1 

$54.7 
476.0 

Total „ _ 

B  Cost  of  Capital 

Short-term  Debt  Rafe._ 

Lor>g-term  Debt  Rate 

$563.6 

79% 

9.2% 

10.7% 

$530.7 

8.6% 

9.4% 

Pre-tax  Return  on  Equity 

Weighted    Average    Long- 
term _ 

14.5% 

Table  3— Changes  between  1992  and 
1991  PSAF  Components— Continued 


Cost  of  Capital _ 

C.  Tax  Rate 

0.  Capital  Strvicture 

Short-term  Debt ._. 

Long-term  Debt 

Equity 

E.  Other  Requirad  PSAF  Re- 
coveries (milhons  of  dol- 
lars). 
Sales  Taxes 


1992 


10.2% 
29.4% 

8.8% 
302% 
61.0% 


J    $10.2 


1991 


12.9% 

30.5% 

10.3% 
29.2% 
60.5% 


$8.7 


Table  3— Changes  between  1992  and 
1991  PSAF  Components— Contintjed 


Federal  Deposit  Insurance 
Assessment ...... 

Board  of  Governors  Ex- 
penses  _ - 

.  Total  PSAF 

Required  Recovery 

As  Percent  of  Capital -.. 

As  Percent  of  Expenaes 


1992 


11.4 

1.9 

$79.9 
14.2% 
13.2% 


1991 


B.2 
2.0 

$856 

16.2% 
14.7% 


Table  4 — Computation  of  Capital  Adequacy  for  Federal  Reserve  Priced  Services 

[mWions  of  dottars] 


Asaots 


Risk 


Weighted 
assets 


Imputed  reserve  requirement  on  clearing  balances 

Investment  m  mar1(etat)le  securities 

Receivables _ „ 

Materials  and  supplies 

Prepaid  expenses.. 


Items  in  process  of  collaction . 
Premises... 

Furniture  and  equipment _.. 

Leases  &  long-term  prepayments.. 

Total 

Imputed  Equrty  for  1992 

Capital  to  Risk-Weighted  Assets.. 


$372.0 

2.728.0 

32.7 

5.6 

11.2 

2.868.1 

341.0 

139.2 

34.0 


$6,531.8 
$343.7 
30.9% 


00 
0.0 
0.2 
1.0 
1.0 
0.2 
1.0 
1.0 
1.0 


$0.0 

0.0 

6.5 

5.6 

11.2 

573.6 

341.0 

139.2 

34.0 


$1,111.1 


|FR  Doc.  91-26714  Filed  11-5-91:  8:45  am) 

WLUNQ  COOC  (SlO-ai-^i 


First  National  Corporation;  Notice  of 
Application  to  Engage  de  novo  In 
Permlssitite  Nont>anking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 


of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(l])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  ■ 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  22S.25  of 


Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  27, 
1991. 
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A.  Federal  Reserve  Bank  of  Rkhmood 

(Lloyd  W.  Bostian,  Jr..  Senior  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  National  Corporation, 
Strasburg,  Virginia;  to  engage  de  novo  in 
investing  in  community  development 
projects  for  construction  and/or 
rehabilitating  residential  housing  units 
to  provide  housing  for  low  income  and/ 
or  physically  handicapped  persons 
pursuant  to  %  225.25(b)(6)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Frederick  County.  Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  31, 1991. 
lennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-26717  Filed  11-6-91;  8:45  am) 
BiLLma  cooe  mo-oi-r 


Leachville  State  Bancshares,  Inc^  et 
a!.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Contpanies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  9 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  27, 1991. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Leachville  State  Bancshares,  Inc., 
Leachville,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  Caraway 
Bancshares.  Inc..  Caraway,  Arkansas, 
and  thereby  indirecUy  acquire  Caraway 
Bank,  Caraway,  Aricansas. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Miimeapolis.  Minnesota  55480: 

1.  Elkton  Holding  Company,  Elkton, 
South  Dakota;  to  become  a  bank  holding 
company  by  acquiring  97  percent  of  the 
voting  shares  of  Com  Exciiange  Bank. 
Elkton.  South  Dakota. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  Octol>er  31. 1901. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  91-28718  Filed  11-5-91;  8:45  am) 

BIUNM  COOC  6210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS. 
action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Woricplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice  listing 
all  currently  certiRed  laboratories  will 


be  published  during  the  first  week  of 
each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT 

Denise  L  Goss,  Program  Assistant,  Drug 
Testing  Section,  Division  of  Applied 
Research,  National  Institute  on  Drug 
Abuse,  room  9-A-53.  5600  Fishers  Lane, 
Rockville.  Maryland  20857;  tel.: 
(301)443-6014. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the 
Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  onsite  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimimi  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth  in 
the  Guidelines: 

AccuTox  Analytical  Laboratory,  427 
Fifth  Avenue.  NW.,  Attalla.  AL  359S4- 
0770,  205-538-0012 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Road,  Suite  21, 
Nashville,  TN  37211,  615-331-5300 

Alpha  Medical  Laboratory,  Inc.,  405 
Alderson  Street  Schofield.  WI  54476. 
800-627-8200 

American  Medical  Laboratories.  Inc. 
11091  Main  Street,  P.O.  Box  188, 
Fairfax.  VA  22030,  703-691-9100 

Associated  Pathologists  Laboratories, 
Inc..  4230  South  Bumham  Avenue, 
Suite  250,  Us  Vegas.  NV  89119-5412, 
702-733-7886 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
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Way.  Salt  Lake  City  IT  84108.  801- 

583-2787 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive,  Brown  Deer,  WI 

53223,  414-355-4444/800-877-7016 
Bellin  Hospital-Toxicology  Laboratory, 

2789  Allied  Street.  Green  Bay.  WI 

54304.  41+-496-2487 
Bioran  Medical  Laboratory.  415 

Massachusetts  Avenue.  Cambridge. 

MA  02139,  617-547-8900 
Cedars  Medical  Center,  Departmentof 

Pathology.  1400  Northwest  12th 

Avenue.  Miami.  FL  33136.  305-325- 

5810 
Center  for  Human  Toxicology.  417 

Wakara  Way-Room  290,  University 

Research  Park.  Salt  Lake  City,  UT 

84108,  801-581-5117 
Columbia  Biomedical  Laboratory,  Inc., 

4700  Forest  Drive,  Suite  200. 

Columbia.  SC  29206.  800-848-4245/ 

803-782-2700 
Clinical  Pathology  Facility.  Inc..  711 

Bingham  Street.  Pittsburgh.  PA  15203. 

412-488-7500 
Clinical  Reference  Lab.  11850  West  85th 

Street.  Lenexa.  KS  66214.  800-445- 

6917 
CompuChem  Laboratories,  Inc.,  3308 

Chapel  Hill/Nelson  Hwy.,  P.O.  Box 

12652,  Research  Triangle  Park.  NC 

27709.  919-549-826/800-833-3984 
Damon  Clinical  Laboratories.  140  East 

Ryan  Road.  Oak  Creek.  WI  53154. 

800-365-3840  (name  changed:  formerly 

Chem-Bio  Corporation;  CBC  Clinilab) 
Damon  Clinical  Laboratories,  8300 

Esters  Blvd..  Suite  900.  Irving.  TX 

75063,  214-929-0535 
Doctors  &  Physicians  Laboratory,  801 

East  Dixie  Avenue,  Leesburg,  FL 

32748,  904-787-9006 
Drug  Labs  of  Texas.  15201 1 10  East. 

Suite  125.  Channelview.  TX  77530. 

713-457-3784 
DrugScan.  Inc.,  P.O.  Box  2969, 1119 

Mearns  Road,  Warminster.  PA  18974. 

215-674-9310 
Eagle  Forensic  Laboratory,  Inc.,  950 

North  Federal  Highway,  Suite  308, 

Pompano  Beach,  FL  33062,  305-946- 

4324 
Eastern  Laboratories,  Ltd..  95  Seaview 

Boulevard.  Port  Washington,  NY 

11050.  516-625-9800 
ElSohly  Laboratories,  Inc.,  1215V2 

Jackson  Ave.,  Oxford.  MS  38655.  601- 

235-2609 
General  Medical  Laboratories.  36  South 

Brooks  Street.  Madison.  WI  53715. 

608-267-6267 
Laboratory  of  Pathology  of  Seattle.  Inc., 

1229  Madison  St.,  Suite  500, 

Nordstrom  Medical  Tower.  Seattle, 

WA  98104,  206-386-2672 
Laboratory  Specialists,  Inc..  113  ]arrell 

Drive.  Belle  Chasse,  LA  70037.  504- 

392-7961 


Mayo  Medical  Laboratories,  200  SW. 

First  Street.  Rochester.  MN  55905.  800- 

533-1 71 0 / 507-284-3831 
Med-Chek  Laboratories.  Inc..  4900  Perry 

Highway.  Pittsburgh.  PA  15229,  412- 

931-7200 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Boulevard. 

Memphis,  TN  38175,  901-795-1515 
MedTox  Bio-Analytical,  a  Division  of 

MedTox  Laboratories,  Inc.,  9176 

Independence  Avenue,  Chatsworth, 

CA  91311.  818-718-0115/800-331-8670 

(outside  CA)/800-464-7081  (CA  only) 

(name  changed:  formerly  Laboratory 

Specialists.  Inc..  Abused  Drug 

Laboratories) 
MedTox  Bio-Analytical,  a  Division  of 

MedTox  Laboratories,  Inc..  2356  North 

Lincoln  Avenue,  Chicago,  IL  60614. 

312-880-6900 
MedTox  Laboratories.  Inc..  402  W. 

County  Road  D,  St.  Paul,  MN  55112. 

612-636-7466/800-832-3244 
Mental  Health  Complex  Laboratories. 

9455  Watertown  Plank  Road. 

Milwaukee.  WI  53226.  414-257-7439 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  NE.  Glen  Oak 

Avenue,  Peoria,  IL  61636,  800-752- 

1835/309-671-5199 
MetPath,  Inc..  1355  Mittel  Boulevard. 

Wood  Dale.  IL  60191,  708-595-3888 
MetPath,. Inc..  One  Malcolm  Avenue. 

Teterboro.  NJ  07608.  201-393-5000 
MetWest-BPL  Toxicology  Laboratory. 

18700  Oxnard  Street.  Tarzana.  CA 

91356.  800^92-0800/818-343-8191 
National  Center  for  Forensic  Science. 

1901  Sulphur  Spring  Road.  Baltimore, 

MD  21227,  301-247-9100  (name 

changed:  formerly  Maryland  Medical 

Laboratory,  Inc.) 
National  Drug  Assessment  Corporation. 

5419  South  Western.  Oklahoma  City. 

OK  73109,  800-749-3784  (name 

changed;  formerly  Med  Arts  Lab) 
National  Health  Laboratories 

Incorporated,  13900  Park  Center  Road, 

Hemdon,  VA  22071,  703-742-3100/ 

800-572-3734  (inside  VA)/800-336- 

0391(outside  VA) 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory,  Substance 

Abuse  Division,  1400  Donelson  Pike. 

Suite  A-15.  Nashville.  TN  37217,  615- 

360-3992/800-800-4522 
National  Health  Laboratories 

Incorporated,  2540  Empire  Drive, 

Winston-Salem,  NC  27103-6710.  919- 

760-4620/800-334-8627  (outside  NC)/ 

800-642-0894  (NC  only) 
National  Psychopharmacology 

Laboratory.  Inc..  9320  Park  W. 

Boulevard.  Knoxville.  TN  37923.  800- 

251-9492 
National  Toxicology  Laboratories.  Inc.. 

1100  California  Avenue.  Bakersfield. 

CA  93304.  805-322-4250 


Nichols  Institute  Substance  Abuse 

Testing  (NISAT).  8985  Balboa  Avenue, 

San  Diego,  CA  92123,  80O-M6-4728/ 

619-694-5050;  (name  changed: 

formerly  Nichols  Institute) 
Northwest  Toxicology.  Inc..  1141  E.  3900 

South,  Salt  Lake  City.  UT  84124,  800- 

322-3361 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  11th  Avenue,  Eugene,  OR 

97440-0972,  503-687-2134 
Parke  DeWatt  Laboratories.  Division  of 

Comprehensive  Medical  Systems.  Inc., 

1810  Frontage  Rd..  Norfhbrook,  IL 

60062,  708-4804680 
Pathlab,  Inc.,  16  Concord.  El  Paso.  TX 

79906,  800-999-7284 
Pathology  Associates  Medical 

Laboratories,  East  11604  Indiana, 

Spokane,  WA  99206.  509-926-2400 
PDLA,  Inc..  100  Corporate  Court.  So, 

Plainfield,  NJ  07080,  201-769-8500 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Drive,  Menlo  Park.  CA  94025, 

415-328-6200/800-446-5177 
Poisonlab,  Inc..  7272  Clairemont  Mesa 

Road.  San  Diego.  CA  92111,  619-279- 

2600 
Precision  Analytical  Laboratories.  Inc.. 

13300  Blanco  Road.  Suite  *150.  San 

Antonio.  TX  78216.  512-493-3211 
Regional  Toxicology  Services,  15305 

N.E.  40th  Street,  Redmond,  WA  98052. 

206-882-3400 
Roche  Biomedical  Laboratories.  1801 

First  Avenue  South.  Birmingham.  AL 

35233.  205-581-3537 
Roche  Biomedical  Laboratories.  1957 

Lakeside  Parkway.  Suite  542,  Tucker. 

GA  30084.  404-939-4811 
Roche  Biomedical  Laboratories.  Inc., 

1912  Alexander  Drive.  P.O.  Box  13973. 

Research  Triangle  Park,  NC  27709, 

919-361-7770 
Roche  Biomedical  Laboratories,  Inc.,  69 

First  Avenue,  Raritan.  NJ  08809.  800- 

437^986 
Roche  Biomedical  Laboratories,  6370 

Wilcox  Road,  Dublin,  OH  43017,  614- 

889-1061 
Roche  Biomedical  Laboratories,  Inc., 

1120  Stateline  Road.  Southaven.  MS 

38671.  601-342-1286 
S.E.D.  Medical  Laboratories.  500  Walter 

NE  Suite  500.  Albuquerque.  NM  87102. 

505-848-8800 
Sierra  Nevada  Laboratories.  Inc..  888 

Willow  Street.  Reno.  NV  69502.  800- 

648-5472 
SmithKline  Beecham  Clinical 

Laboratories.  7600  Tyrone  Avenue. 

Van  Nuys.  CA  91045.  818-376-2520 
SmithKline  Beecham  Clinical 

Laboratories.  3175  Presideixtial  Drive. 

Atlanta.  GA  30340.  4p4=^34-9205; 

(name  changed:  forfherly  SmithKline 

Bio-Science  Laboraftories) 
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SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Parkway. 

Schaumburg.  IL  60173.  708-885-2010. 

(name  changed:  formerly  International 

Toxicology  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  11636  Administration 

Drive.  St,  Louis,  MO  63146.  314-567- 

3905 
SmithKline  Beecham  Clinical 

Laboratories.  400  Egypt  Road. 

Norristown,  PA  19403.  800-523-5447; 

(name  changed:  formerly  SmithKline 

Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  8000  Sovereign  Row. 

Dallas.  TX  75247.  214-636-1301;  (name 

changed:  formerly  SmithKline  Bio- 
;  Science  Laboratories) 
South  Bend  Medical  Foundation.  Inc., 
j  530  North  Lafayette  Boulevard.  South 
I  Bend.  IN  46G01.  219-234-4176 
Siouthgate  Medical  Laboratory,  Inc.. 

21100  Southgate  Park  Boulevard.  2nd 

Floor,  Maple  Heights.  OH  44137.  800- 

338-0166  outside  OH/800-362-8913 

inside  OH 
Sll.  Anthony  Hospital  (Toxicology 
I  Laboratory).  P.O.  Box  205, 1000  North 
[Lee  Street.  Oklahoma  City.  OK  73102. 
! 405-272-7052 
St.  Louis  University  Forensic  Toxicology 

Laboratory.  1205  Carr  Lane.  St.  Louis. 

I  MO  63104.  314-577-0028 
Toxicology  &  Drag  Monitoring 

Laboratory.  University  of  Missouri 

I  Hospital  &  Clinics.  301  Business  Loop 

1 70  West.  Suite  208.  Columbia.  MO 

65203.  314-882-1273 
Toxicology  Testing  Service.  Inc..  5428 

N.W.  79th  Avenue.  Miami,  FL  .13188. 

305-593-2260 
Charles  R.  Schuster. 

Director,  National  Institute  on  Drug  Abuse. 
[PR  Doc.  91-26857  Filed  11-5-91:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  91N-0444] 

Animal  Drug  Export;  IVOMEC*^'  Premix 
(Ivermectin)  for  Swine 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Merck  Sharp  &  Dohme  Research 
Laboratories  has  filed  an  application 
requesting  approval  for  export  of  the 
animal  drug  IVOMEC*  Premix 
(ivermectin)  for  Swine  to  the 
Netherlands  to  be  repackaged  and  re- 
exported to  the  United  Kingdom  for  sale 
in  Ireland. 

AOORCSSES:  Relevant  information  on 
this  application  may  be  directed  to  the 


Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Drive,  Rockville. 
MD  20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  food  animal 
drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person  below. 
ron  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-295- 
8646. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  th^t  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
ap'plication.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Merck  Sharp  &  Dohme  Research 
Laboratories,  Division  of  Merck  &  Co., 
Inc..  Rahway.  NJ  07065,  has  filed  an 
application  requesting  approval  for 
export  of  the  animal  drug  IVOMEC* 
Premix  (ivermectin)  for  Swine  to  the 
Netherlands  to  be  repackaged  and  re- 
exported to  the  United  Kingdom  for  sale 
in  Ireland.  The  product  is  intended  for 
use  in  swine,  fued  for  the  treatment  and 
control  of  swine  parasites.  The 
application  was  received  and  filed  in  the 
Center  for  Veterinary  Medicine  on 
October  10, 1991,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  am.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  November  18, 
1991,  and  to  provide  an  additional  copy 


of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.44). 

Dated:  October  30, 1991. 
Roberi  C.  Livingston, 

Director.  Office  of  IMew  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
ira  Doc  91-2ti798  Filed  11-5-91;  8:45  am) 
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|Docl(«tNo.91N-0443] 

Animal  Drug  Export;  IVOMEC®  Premii 
(ivermectin)  for  Swine 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcirg 
that  Merck  Sharp  ft  Dohme  Research 
Laboratories  has  filed  an  application 
requesting  approval  for  export  of  the 
animal  drug  IVOMEC*  Premix 
(ivermectin)  for  Swine  to  the 
Netherlands  to  be  repackaged  and  re- 
exported to  the  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
1-23. 12420  Parklawn  Drive.  Rockville. 
MD  20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  food  animal 
drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20846,  301-295- 
8646. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application. within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 


y 
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have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Merck  Sharp  &  Dohme  Reseach 
Laboratories.  Division  of  Merck  &  Co.. 
Inc.,  Rahway,  NJ  07065,  has  filed  an 
application  requesting  approval  for 
export  of  the  animal  drug  IVOMEC* 
Premix  (ivermectin)  to  the  Netherlands 
to  be  repackaged  and  re-exported  to  the 
United  Kingdom.  The  product  is 
intended  for  use  in  swine  feed  for  the 
treatment  and  control  of  swine 
parasites.  The  application  was  received 
and  filed  in  the  Center  for  Veterinary 
Medicine  on  October  10, 1991.  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  documents.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  November  18, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  3821)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.44). 

Dated:  October  30. 1991. 
Roliert  C.  Livingston. 
Director.  Off  ice  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-26799  Filed  11-5-91;  8:45  am] 
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(Docket  No.  91F-O390] 

Ciba-Gelgy  Corp.;  Filing  of  Food 
Additive  Petition 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

Acnow:  Notice. __^____^ 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 


petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  C7-C9  branched  alkyl  3.5- 
di-tert-butyl-4-hydroxyhydrocinnamate 
as  an  antioxidant  in  lubricants  that  have 
incidental  food  contact. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4290)  has  been  filed  by  Ciba-Geigy 
Corp..  Seven  Skyline  Dr..  Hawthorne. 
NY  10532-2188.  The  petition  proposes  to 
amend  S  178.3570  Lubricants  with 
incidental  food  contact  (21  CFR 
17a3570)  to  provide  for  the  safe  use  of 
C7-C»-branched  alkyl  3,5-di-/ert-butyl-4- 
hydroxyhydrocinnamate  as  an 
antioxidant  for  use  in  lubricants  that 
have  incidental  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  24. 1991. 
Douglas  L.  Aicfaer, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  91-28800  Filed  11-5-01;  8:45  am) 
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(Docket  No.  91F-0392] 

Ptioenix  Medical  Tectinology,  Inc^ 
FiUng  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


supplementary  information:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (Sec.  409(b)(5)  (21  U.S.C.  348(b)(5)n. 
notice  is  given  that  a  petition  (FAP 
1B4273)  has  been  filed  by  Phoenix 
Medical  Technology,  Inc..  P.O.  Box  346. 
Andrews,  SC  29510.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
2.4.4'-trichloro-2-hydroxydiphenyl  ether 
as  an  antimicrobial  agent  in  the 
manufacture  of  polyvinyl  chloride 
gloves  for  food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  24, 1991. 
Douglas  L.  Archer. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  91-26801  Filed  11-6-81;  8:45  am] 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Phoenix  Medical  Technology,  Inc.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2.4.4'- 
trichloro-2-hydroxydiphenyl  ether  as  an 
antimicrobial  agent  in  the  manufacture 
of  polyvinyl  chloride  gloves  for  food- 
contact  use. 

FOR  further  information  CONTACT 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  202-472-5690. 


(Docket  No.  »1F-«3a91 

Quantum  Chemical  Corp.;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Quantum  Chemical  Corp.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  an  alternate  method  of 
determining  the  maximum  extractable 
fraction  of  the  polyolefins  in  n-hexane. 
FOR  FURTHER  INFORMATION  CONTACT 
Daniel  N.  Harrison.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1B4291)  has  been  filed  by  Quantum 
Chemical  Corp.,  USI  Division.  8805 
North  Tabler  Rd..  Morris.  IL  60450.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  S  177.1520  Olefin 
polymers  (21  CFR  177.1520)  to  provide 
for  an  alternate  method  of  determining 
the  maximum  extractable  fraction  of  the 
polyolefins  in  n-hexane. 
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The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  24. 1991. 
Douglas  L  Archer, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  91-26802  Filed  11-5-91;  8:45  am) 
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Healtti  Resources  and  Services 
Administration 

Filing  Of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources-and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

HRSA  AIDS  Advisory  Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building.  Second  Street  and 
Independence  Avenue  SE.,  Washington. 
DC,  or  weekdays  between  9:00  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library.  HHS  North  Building,  room  G- 
619.  330  Independence  Avenue  SW.. 
Washington,  DC,  telephone  (202)  619- 
0791.  Copies  may  be  obtained  from:  Dr. 
Samuel  C.  Matheny.  M.D..  M.P.H., 
Executive  Secretary,  HRSA  AIDS 
Advisory  Committee,  Room  14A-21, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  Telephone 
(.301)  443-4588. 

Dale;  November  1, 1991. 
lackia  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  91-2g803  Filed  11-5-91;  8:45  am) 
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National  Institutes  of  Health 

National  Institute  of  Diabatas  and 
Digestive  and  Kidney  DIaeasas; 
Meeting,  National  Diabetes  Advisory 
Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  National  Diabetes 


Advisory  Board's  meeting  date  which 
will  be  December  9-10, 1991.  The  Board 
will  meet  at  the  Crystal  City  Marriott  in 
Arlington,  Virginia.  On  December  9.  the 
Board  will  sponsor  a  workshop  on 
Obesity  and  Diabetes  from 
approximately  8:30  a.m.  to  4:30  p.m.  On 
December  10,  the  Board  will  meet  to 
discuss  the  1992  Annual  Report  and 
future  activities  of  the  Board  from  8  a.m. 
until  approximately  3:30  p.m.  Although 
the  entire  meeting  will  be  open  to  the 
public,  attendance  will  be  limited  to 
space  available. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 
Advisory  Board,  1801  Rockville  Pike, 
Suite  500.  Rockville,  Maryland  20852. 
(301)  496-6045.  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated:  November  1. 1991. 
Raymond  Bahor, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-26791  Filed  11-5-91;  8:45  am) 
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National  Institute  of  General  Medical 
Sciences;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Minority  Biomedical 
Research  Support  Review 
Subcommittee,  National  Institute  of 
General  Medical  Sciences,  November 
14-15. 1991,  Building  31 C,  Conference  9. 
National  Institutes  of  Health  which  was 
published  in  the  Federal  Register  on 
October  21,  (56  FR  52554). 

This  committee  was  to  have  convened 
for  8:30  a.m.  on  November  14  and  15,  but 
has  been  changed  to  8:30  a.m.  on 
December  9  and  10. 

The  committee  was  scheduled  to  meet 
in  Building  3lC,  Conference  Room  9, 
National  Institutes  of  Health,  but  will 
now  meet  at  the  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Maryland. 

Dated:  November  1, 1991.    . 
Raymond  Bahor, 

Acting  Committee  Management  Officer.  NIH. 
|FR  Doc.  91-26792  Filed  11-5-91;  8:45  am] 
anxmo  cooc  4i4o-ei-M 


National  Institute  of  General  Medical 
Sclancas;  Amandad  Notice  of  Masting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee,  National  Institute  of  General 
Medical  Sciences,  which  was  published 


in  the  Federal  Register  on  October  21, 
(56  FR  52554). 

This  dommittee  was  scheduled  to 
meet  at  the  Hyatt  Regency  Hotel.  One 
Bethesda  Metro  Center,  Belhesda, 
Maryland,  but  will  not  meet  in  Building 
31C  Conference  Room  9,  National 
Institutes  of  Health,  Bethesda, 
Maryland. 

Dated:  November  1. 1991. 
Raymond  Bahor, 

Actmg  Committee  Management  Officer,  NIH. 
[FR  Doc  91-26793  Filed  11-5-«l;  8:45  am) 

eiLUNa  cooc  4t40-01-M 


National  InatHuta  of  General  Medical 
Sclancas;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Minority  Access  to 
Research  Careers  Review 
Subcommittee.  National  Institute  of 
General  Medical  Sciences,  which  was 
published  in  the  Federal  Register  on 
October  21.  (56  FR  52554). 

This  Committee  was  scheduled  to 
meet  at  the  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  Maryland,  but  will 
now  meet  at  the  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chase, 
Maryland. 

Dated:  November  1. 1991. 
Raymond  Babor, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  gi-:e?94  Filed  11-5-91;  8:45  am) 

BILUNO  cooc  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Public  and  Indian  Houaing 

[Docket  No.  N-91-3237;  FR-3013-N-03) 

Funding  Awards  Under  the  Moderate 
Rehabilitation  Program  for  Single 
Room  Occupancy  Dwellings  for 
Homeless  Individuals 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

ACTION:  Announcement  of  funding 

awards. 

summary:  Under  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  this 
announcement  notifies  the  public  of 
funding  decisions  made  by  the 
Department  in  a  competition  for  rent 
assistance  funds  for  Single  Room 
Occupancy  (SRO)  Dwellings  for 
Homeless  Individuals.  This 
announcement  contains  the  names  of 
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the  award  winners  and  the  amounts  of 
the  awards. 

FOR  RmTMCn  IwrOWMATKHi  COMTACT 

Madeline  Hastings.  Moderate 
Rehabihtation  Division,  room  3201. 
Department  of  Housing  and  Urban 
Development.  470  East  L'Enfant  Plaza, 
SW..  Washington,  DC  20024,  telephone 
{'>02)  755-4969.  Hearing-or-speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-4594.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  mFOfUNATION:  The 
purpose  of  the  section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  (SRO)  Dwellings  for 
homeless  individuals  is  to  provide  rental 
assistance  to  homeless  individuals  in 
rehabilitated  SRO  housing.  The 
assistance  is  in  the  form  of  rental 
assistance  under  the  section  8  Housing 


Assistance  Payments  Program.  These 
payments  equal  the  rent  for  the  unit, 
including  utilities,  minus  the  portion  of 
the  rent  payable  by  the  tenant  under  the 
U.S.  Housing  Act  of  1937.  HUD  will 
make  the  assistance  available  for  10 
years. 

Under  the  program  HUD  enters  into 
annual  contributions  contracts  (ACCs) 
with  public  housing  agencies  (PHAs)  in 
connection  with  the  moderate 
rehabilitation  of  residential  properties  in 
which  some  or  all  of  the  dwelling  units 
may  not  contain  either  food  preparation 
or  sanitary  facilities.  Each  of  these 
single  room  occupancy  (SRO)  units  is 
intended  for  occupancy  by  an  eligible 
homeless  individual. 

This  program  is  authorized  by  section 
441  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C 
11401).  amended  by  the  Stewart  B. 


McKinney  Homeless  Assistance  Act  of 
1988  (Pub.  L  100-628,  approved 
November  7. 1988).  On  November  7. 
1989.  the  Department  published  a  fmal 
rule  at  54  FR  46628,  which  sett  forth  at 
24  CFR  part  882,  subpart  H.  the 
regulations  for  this  program.  The 
funding  awards  herein  announced  ar« 
being  made  pursuant  to  a  Notice  of 
Funding  Availability  (NOFA)  for  fiscal 
year  1991  published  in  the  Faderal 
Register  on  May  23, 1991.  (56  FR  23738). 

A  total  of  approximately  $104 
million — 10.4  million  a  year  for  10 
years — is  being  awarded  to  34  public 
housing  authorities  through  out  the 
country.  The  funds  will  support  48 
projects  containing  2,206  single  room 
occupancy  units  of  housing  for  homeless 
individuals: 

The  list  of  funded  projects  is  as 
follows: 


Location 


No.  of 
units 


Budgat 

auttxxity  (S) 


Mountain  Hotne,  AR 

Tucson.  AZ - 

Loa  Angatas.  CA 

San  Ffmciaco.  CA 

Denver.  CX) 

^4ew  Haven,  CT 

Wastwigton,  DC  (2  proiects).. 

Ctocago.  IL _. 

BaltKixxe.  MO 

Boston,  MA  (7  proiects) 

CamtxKlge,  MA 

(itoucester.  MA 

Lwwenca.  MA __—_—_ 

Lynn.  MA 

No.-?>ampton.  MA 

Worcester,  MA 

Reno.  NV 

Peterson.  NJ 

Trentoa  NJ 

Lewwboro.  NY 

New  YorK  NY  (3  protects) ..... 

Otean.  NY ..._ _„ 

Ro<*e9tar.  NY 

Schenectady.  NY. 

Dayton,  OH 

Uma.  OH 

Philadelphia,  PA _. 

Pawtucket  Rl - 

Providence.  Rl  (2  proiects)- 

SpanantMjrg,  SC 

Dallas.  TX 

El  Paso.  TX 

Fori  Worth.  TX 

Houston.  TX 

Ogd«>.  UT 

Saattle.  WA. 

Spokane,  WA 

Casper.  WY 

Totals 


16 

8 
95 
10 
88 

80 

106 

«8 

76 

167 

10 

22 

75 

32 

11 

47 

80 

100 

100 

8 

147 

•22 

38 

8 

96 

66 

80 

30 

95 

14 

61 

39 

32 

64 

86 

39 

76 

16 

2.206 


424,320 

339,640 
5,494.800 

680.000 
3,157,440 
4,348,800 
5,851,200 
3,144,240 
3,137,280 
10.961,880 

656,400 
1^72.480 
4,086,000 
2.100,480 

529,320 
2.154,480 
4,742,400 
6,384.000 
5,400,000 

451.200 
6,932,520 

675,840 
1,577,760 

309,120 
2.960,640 
2.043,380 
3,523,200 
1.270,800 
4,377.600 

403.200 
2.430,240 
1,164,040 
1,125,120 
2,073.600 
2,672,880 
1,750,320 
2,635,680 

725,760 
103,998,240 


Dated:  October  30, 1991. 
Michael  B.  fanis. 

General  Deputy  Assistant  Secretary  for 

Public  and  Indian  Housing. 

jFR  Doc.  in-28735  Filed  11-5-91;  8:45  am) 

■aUJNOCOOC  43tO-n-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

White  House  Conference  on  Indian 
Education  Advisory  Conwnittee 

aocncy:  Office  of  Secretary.  Interior. 


action:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
proposed  schedule  of  the  forthcoming 
meeting  of  the  White  House  Conference 
on  Indian  Education  Advisory 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
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Federal  Advidory  Committee  Act.  The 
White  House  Conference  on  Indian 
Education  Advisory  Committee  is 
established  by  Public  Law  100-297.  Part 
E.  The  Committee  is  established  to 
assist  and  advise  the  Tasli  Force  in  the 
planning  and  conducting  the  conference, 

DATt,  THM  AND  PLACE:  November  21, 
1991  at  9  a.m.  to  5  p.m.  and  November 
22, 1991.  at  9  a.m.  to  5  p.m.  at  the 
Albuquerque  Hilton  Hotel,  1901 
University  Boulevard  NE.,  Albuquerque, 
New  Mexico  87102. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Dr.  Benjamin  Atencio.  Deputy  Director. 
White  House  Conference  on  Indian 
Education,  U.S.  Department  of  the 
Interior.  1849  C  St..  NW..  MS  7026-MIB. 
Washington,  DC  20240;  telephone  202- 
206-7167;  fax  203-4868, 

AGENDA:  The  Advisory  Committee  for 
the  White  House  Conference  on  Indian 
Education  will  discuss  and  advise  the 
Task  Force  on  aspects  of  the  Conference 
and  actions  which  are  necessary  for  the 
conduct  of  the  Conference.  Summary 
minutes  of  the  meeting  will  be  made 
available  upon  request.  The  meeting  of 
the  Advisory  Committee  will  be  open 
the  public. 

Items  to  be  discussed:  Pre-Conference 
activities  and  State  Reports;  Indian 
Nations-at-Risk  Report  status; 
Subcommittee  activities;  Conference 
structure,  agenda,  and  content;  and  the 
Working  Document  of  the  State  Reports; 
and  other  related  items. 

Dated:  November  1. 1991. 
Mark  Stephenson. 

Assistant  to  the  Secretary  and  Director  of 

Communication. 

[FR  Doc.  91-26715  Filed  11-5-81;  8:45  amj 

BILUNQ  coot  4310-W(-M  | 

Bureau  of  Land  Management 

(ID-942-02-4730-12]  ' 

Idaho:  Filing  of  Plata  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  will  be  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  December  10, 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines,  and  the 
1893  meander  line  of  the  right  bank  of; 
the  Kootenai  River,  an  informative 
traverse  of  the  1991  right  bank  of  the 
Kootenai  River,  and  the  survey  of  an 
island  in  the  Kootenai  River,  T.  62  N.. 
R.l  E.,  Boise  Meridian.  Idaho,  Group  No. 
787,  was  accepted.  October  21, 1991. 


This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  and/or  protests 
concerning  the  technical  aspects  of  the 
survey  of  the  above  described  land  must 
be  sent  to  the  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  Bureau  of 
Land  Management  3380  American 
Terrance,  Boise,  Idaho  83706. 

Dated:  October  24. 1991. 
Gary  T.  Oviatt. 

Acting  Chief  Cadastral  Surveyor  for  Idafta 
(FR  Doc.  91-26679  Filed  11-5-91:  8:45  am] 
BIUJNO  COOC  4310-OO-M 

National  Park  Service 

Intent  To  Prepare  a  General 
Management  Plan  and  Environmental 
Statement  for  Petroglyph  National 
Monument;  New  Mexico 

agency:  National  Park  Service.  Interior. 
action:  Notice  of  Intent  to  prepare  a 
General  Management  Plan  and 
Environmental  Impact  Statement  for 
Petroglyph  National  Monument.  New 
Mexico. 

summary:  The  National  Park  Service,  hi 
cooperation  with  the  City  of 
Albuquerque  and  the  State  of  New 
Mexico,  will  prepare  a  General 
Management  Plan  (GMP)  and  an 
Environmental  Impact  Statement  (EIS) 
for  Petroglyph  National  Monument, 
Bernalillo  County,  New  Mexico,  in 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  and  Public  Law  101-313.  Congress 
authorized  the  establishment  of 
Petroglyph  National  Monument  along 
Albuquerque's  West  Mesa  when  it 
enacted  Public  Law  101-313  on  June  27, 
1990.  The  monument's  7,161  acres 
contains  more  than  15,000  documented 
prehistoric  and  historic  petroglyphs  and 
more  than  65  archeological  sites.  This  is 
the  first  National  Park  System  unit 
specifically  established  for  the 
protection  and  interpretation  of  rock  art 

The  GMP/EIS  will  be  prepared  by  an 
interagency  and  interdisciplinary 
planning  team  composed  of 
representatives  from  the  National  Park 
Service,  the  State  of  New  Mexico  and 
the  City  of  Albuquerque. 

The  GMP  will  establish  the  overall 
direction  for  the  monument  indicating 
broad  goals  and  objectives  for  managing 
the  area  over  the  next  10  to  15  years.  It 
will  address  resource  protection,  visitor 
and  interpretation  programs,  public 
access,  facility  needs,  research 
opportunities,  and  boundary 
adjustments,  among  other  topics.  The 


GMP/EIS  will  examine  a  range  of 
alternatives  for  managing  the  monument 
and  assess  the  environmental  impacts  of 
the  altemativet. 

To  assist  the  planning  team  in 
preparing  the  GMP/EIS,  interested  and 
affected  government  agencies, 
businesses,  groups,  and  individuals  are 
encouraged  to  participate  throughout  the 
planning  process.  The  planning  team 
will  work  closely  with  the  Petroglyph 
National  Monument  Advisory 
Commission,  American  Indian  tribes, 
heirs  of  the  Atrisco  Land  Grant  service 
organizations,  businesses,  public 
interest  groups,  neighborhood 
associations,  and  local  news  media  to 
keep  the  public  informed  throughout  the 
planning  process. 

A  newsletter  will  be  issued  in 
November  1991,  that  will  describe  the 
planning  process  and  schedule.  The 
newsletter  will  also  include  a  discussion 
of  die  city/state/federal  partnership  that 
will  prepare  the  plan  and  manage  the 
monument  and  the  purpose,  significant 
resources,  and  possible  desired  futures 
or  goals  for  the  monument.  A  prepaid 
resource  form  will  be  included  in  the 
newsletter  for  die  general  public  to 
express  their  views  on  the  vision  and 
long-term  goals  for  the  monument  and  to 
identify  issues  to  be  addressed  in  the 
GMP/EIS. 

There  will  be  two  public  open  houses 
to  discuss  the  planning  process  and 
solicit  input  on  issues  to  be  addressed 
by  the  GMP/EIS.  The  open  houses  will 
be  on  November  20  and  21. 1991.  at  die 
Harrison  Middle  School  and  the 
Madonna  Retreat  Center,  respectively, 
from  4  p.m.  to  8  p.m.  each  afternoon  and 
evening. 

As  part  of  the  scoping  process,  the 
public  is  encouraged  to  send  writtea 
comments  and  suggestions  concerning 
preparation  of  the  GMP/EIS.  by  January 
6, 1992.  to:  Mr.  Lawrence  BeaL  Chief  of 
Planning,  Petroglyph  National 
Monument  P.O.  Box  1293,  Albuquerque, 
New  Mexico  67103. 

FOn  FURTHER  INFORMATION: 

Contact  Mr.  Lawrence  Beal  at  the  above 
address  or  call  (505)  768-3316. 

Dated  October  28. 1091. 
|ohnE.Cook, 
Regional  Director.  Southwest  Region. 

(FR  Doc  91-28763  Filed  11-5-91;  8:45  ami 
SHJJMO  coot  4S40-/MI 
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INTERNATIOflAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  Intemational  Food  and 
Agricultural  Development  and 
Economic  Cooperation;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  One  Hundred  and 
Eighth  Meeting  of  the  Board  for 
Intemational  Food  and  Agricultural 
Development  and  Economic 
Cooperation  (BIFADEC)  on  December  5. 
1991,  from  1:30  p.m.  to  5  p.m.,  and  on 
December  6. 1991,  from  8:30  a.m.  to  12 
noon. 

The  purposes  of  the  meeting  are:  (1) 
To  consider  Board  action  on  the  report 
and  recommendations  of  the  BIFADEC 
Task  Force  on  the  University  Center 
Program;  (2)  to  consider  specific 
recommendations  on  the  proposed  sub- 
committee structure  for  the  expanded 
mandate  of  BIFADEC;  (3)  to  consider 
plans  for  the  next  phase  of  the 
University  Development  Linkage 
Programs;  and  (4]  to  discuss  cooperation 
between  the  universities  and  private 
enterprise  in  developing  countries. 

Both  sessions  will  be  held  in  Main 
State  Department  Building  in  room  1105. 
Any  interested  person  may  attend  and 
may  present  oral  statements  in 
accordance  with  procedures  established 
by  the  Board  and  to  the  extent  time 
available  for  the  meeting  permits. 

All  persons,  visitors  and  employees, 
are  required  to  wear  proper 
identification  at  all  times  while  in  the 
Department  of  State  building.  Please  let 
the  BIFADEC  Staff  know  (at  tel.  no.  202- 
663-2775)  that  you  expect  to  attend  the 
meeting  and  on  which  days.  Provide 
your  full  name,  name  of  employing 
company  or  organization,  address  and 
telephone  number  not  later  than 
November  26, 1991.  A  BIFADEC  Staff 
Member  will  meet  you  at  the 
Department  of  State  Diplomatic 
Entrance  at  C  and  22d  Streets  with  your 
Visitor's  Pass. 

C.  Stuart  Callison,  Deputy  Executive 
Director,  Agency  Center  for  University 
Cooperation  in  Development,  Bureau  for 
Research  and  Development,  Agency  for 
Intemational  Development  will  be  the 
A.I.D.  Advisory  Committee 
Representative  at  this  Meeting.  Those 
desiring  further  information  may  write 
to  Dr.  Callison.  in  care  of  the  Agency  for 
Intemational  Development,  room  600, 
SA  2,  Washington,  DC  20523,  or 
telephone  him  on  (202)  663-2585. 


Dated:  October  31, 1991. 
Ralph  H.  Smuckl«r, 
Executive  Director,  Agency  Center  for 
University  Cooperation  in  Development. 

|FR  Doc.  91-26703  Filed  11-5-91;  8:45  am) 

•UXINO  CODE  (IM-OI-ll 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMtigation  Na  731-TA-518  (FtnaOl 

Aapherfcal  Ophthalmoscopy  Lenses 
From  Japan 

agency:  United  States  Intemational 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 


r:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
518  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  hand-held 
aspherical  indirect  ophthalmoscopy 
lenses,  provided  for  in  subheading 
gOiasO.OO  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  conceming  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3102). 
Office  of  Investigations,  U.S. 
Intemational  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-205-2000. 
SUPPt^MENTARY  INFORMATION: 

Background.  This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  aspherical  ophthalmoscopy 
lenses  from  Japan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
act  (19  U.S.C  1673b).  The  investigation 


was  requested  in  a  petition  Hied  on 
April  30, 1991.  by  Volk  Optical,  Inc., 
Mentor,  OH. 

Participation  in  the  investigation  and 
public  service  list.  Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list.  Pursuant  to  section 
207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
final  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided  that 
the  application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report.  The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
January  13, 1992,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
S  207.21  of  the  Commission's  rules. 

Hearing.  The  Commission  will  hold  a 
hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
January  28. 1992,  at  the  U.S. 
Intemational  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  January  21, 1992.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  January  24, 
1992,  at  the  U.S.  Intemational  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
SS  201.6(b)(2),  201.13(f],  and  207.23(b)  of 
the  Commission's  rules. 

Written  submissions.  Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
9  207.22  of  the  Commission's  rules;  the 


/ 
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deadline  for  filing  is  January  23, 1992. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  \  207.23(b)  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  S  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  5. 
1992;  witness  testimony  must  be  filed  no 
later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
February  5, 1992.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules:  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  SS  201.6,  207.3,  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  SS  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  Rling  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authonty  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Comniission's  rules. 

Issued:  November  1, 1991. 

By  order  of  the  Commission. 
Edward  G.  CarrolL 
Acting  Secretary. 
[FR  Doc.  91-26788  Filed  11-5-91:  8:45  am] 

BIUJNOCOOC  702IH»-M 


IlnvMUgation  No.  701-TA-312 
(Preliminary)! 

Softwood  Lumber  from  Canada 

AQENCY:  International  Trade 
Commission. 

ACTION:  Institution  and  scheduling  of  a 

preliminary  countervailing  duty 
investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-  TA-312  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C 
1271b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  thi-eatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 


imports  from  Canada  of  softwood 
lumber.  *  provided  for  in  subheadings 
4407.10.00,  4409.10.10,  4409.10.20.  and 
4409.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Canada.  The 
Commission  must  complete  preliminary 
countervailing  duty  investigations  in  45 
days,  or  in  this  case  by  December  16. 
1991. 

For  further  information  conceming  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Jim  McClure  (203-205-3191),  Office  of 
Investigations,  U.S.  Intemational  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
8UPPI.EMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  notification  from  the 
Department  of  Commerce,  on  October 
31. 1991,  that  it  is  self-initiating  a 
countervailing  duty  investigation  on  the 
subject  products. 

Participation  in  the  investigation  and 
public  service  list 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
SS  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 


'  For  purpoies  of  thii  Investigation,  "softwood 
lumber"  means  coniferous  wood  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or  not  planed, 
sanded  or  finger-iointed,  of  a  thickness  exceeding  B 
mm,  provided  for  in  subheading  4407.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS)  of  the  United 
States;  and  coniferous  wood  siding,  flooring  and 
other  goods  (except  coniferous  wood  moldings  and 
wood  dowel  rods:  but  including  strips  and  friezes 
for  parquet  flooring,  not  assembled)  conUnuously 
shaped  (tongued.  grooved,  rabbeted,  chamfered.  V- 
jointed.  l>eaded,  molded,  rounded  or  the  like)  along 
any  of  its  edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed,  provided  for  In  HTS 
subbeadinss  44W.10.1Q,  4408.ia20  snd  4400.10:801 


all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  ao 
administrative  protective  order  (APO) 
and  BPI  service  list 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  November  21, 1991.  at  the 
U.S.  Intemational  Trade  Commission 
Building,  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jim  McClure 
(202-205-3191)  not  later  than  November 
18, 1991,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing  duties  in  this 
investigation  and  parties  in  opposition 
to  the  imposition  of  such  dilties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference,  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions 

As  provided  in  SS  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
November  27, 1991,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
SS  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  SS  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
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rertificate  of  service  must  be  timely 
nied.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VU.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  October  31, 1991. 

By  order  of  the  Commission. 
Edward  Canoll, 
Acting  Secretary. 
(FR  Doc.  91-26760  Filed  11-5-91;  8:45  am] 

BtLUNO  COOC  7O2O-02-II 


(Investigations  Nos.  701-TA-305  and  731- 
TA-478  and  480  through  482  (Final)) 

Ste«l  Wire  Rope  From  India,  the 
People's  Republic  of  China,  Taiwan, 
and  Thailand 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b))  (the 
Act),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  imports  from  India  of  steel  wire 
rope.*  provided  for  in  subheading 
7312.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  subsidized  by  the 
Government  of  India.  The  Commission 
also  unani.mously  determines,  pursuant 
to  section  735(b)  of  the  Act  (19  U.S.C. 
1673d(b)),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  India,  the 
People's  Republic  of  China,  Taiwan,  and 
Thailand  of  steel  wire  rope,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
Slates  at  less  than  fair  value  (LTFV). 

Background 

Following  a  preliminary  determination 
by  the  Department  of  Commerce  that 


*  The  record  i(  detmed  in  sec.  207.2(h)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 

»  The  imported  sleel  wire  rope  covered  by  Iheae 
Invettigationi  consists  of  rope*,  cables  and  cordage, 
of  iron  or  steel,  othter  than  stranded  wire,  not  fitled 
with  fittings  or  made  into  articles,  and  not  made  of 
ilainles*  steel  or  brass  plated  wire.  Such  steel  wire 
rope  was  previously  provided  for  in  item  642.18  of 
the  former  Tariff  Schedules  of  the  United  States 
(TSUS). 


imports  of  steel  wire  rope  from  India  are 
being  subsidized  by  the  Government  of 
India  within  the  meaning  of  section 
703(b)  of  the  Act  (19  U.S.C.  1671b(b)). 
the  Commission  instituted  its  final 
countervailing  duty  investigation 
effective  February  4, 1991.  The 
Commission  also  instituted  final 
antidumping  investigations  effective 
April  18, 1991,  following  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  steel  wire 
rope  from  India,  the  People's  Republic  of 
China,  Taiwan,  and  Thailand  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b]).  Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  1, 
1991  (56  FR  20024).  The  hearing  was  held 
in  Washington,  DC,  on  |uly  9, 1991,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  October 
25, 1991.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2442 
(October  1991),  entitled  "Steel  Wire 
Rope  from  India,  the  People's  Republic 
of  China,  Taiwan,  and  Thailand: 
Determinations  of  the  Commission  in 
Investigations  Nos.  701-TA-305  and 
731-TA-478  and  480  through  482  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigations." 

Issued:  October  25, 1991. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-26761  Filed  11-5-91;  8  45  am] 

eiUJNQ  COOC  703C-03-M 


INTERSTATE  COMMERCE 
COMMISSION 

I  Ex  Part*  No.  290  (Sub-No.  4)! 

Railroad  Cost  Recovery  Procedures- 
Productivity  Adjustment 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  adoption  of  a  1989 

productivity  value  and  use  of  a 

geometric  average. 

SUMMARY:  The  Commission  is  adopting 
a  1989  value  for  productivity  change  and 
incorporating  that  value,  along  with 
previously  calculated  data,  into  a  1982- 


1989  (eight-year)  averaging  period.  The 
1969  productivity  value  is  l.OGO.  Annual 
productivity  growth  for  the  eight-year 
(1982-1989)  period  calculated  using  a 
geometric  average  is  1.044  or  4.4  percent. 
Addition  of  1989  data  will  lengthen  the 
averaging  period  and  provide  a  more 
stable  base  for  productivity 
measurement.  Use  of  a  geometric 
average  will  add  precision  to  the 
calculation  of  the  productivity  trend. 
The  productivity  adjustment  is  user!  to 
adjust  the  quarterly  Rail  Cost 
Adjustment  Factor  for  productivity 
improvements. 

EFFECTIVE  DATE:  December  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

William  T.  Bono  (202)  275-7354,  Robert 
C.  Hasek  (202)  275-0938  (TDD  for 
hearing  impaired  (202)  275-1721). 

SUPPUEMENTARY  INFORMATION*. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423,  or  telephone 
(202)  289-4357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  Services  at  (202)  275-1721. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Authority:  49  U.S.C.  10321, 10707a.  5  U.S.C. 
553. 

Decided:  October  24, 1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  |r.. 
Secretary. 
|FR  Doc.  91-26530  Filed  11-5-91:  8:45  am] 

BlUJNa  COOC  7036-01-M 


[Finance  Djcktt  No.  31917] 

Durham  Transport,  Inc.— Acquisition 
and  Operation  Exemption — Center 
Realty,  Federal  Storage  Warehouses, 
and  Garden  State  Buildings,  LP. 

Durham  Transport,  Inc.  (Durham),  a 
non- carrier,  has  filed  a  notice  of 
exemption  to  acquire,  through  an 
easement  agreement,  and  operate 
approximately  12  miles  of  rail  line 
within  the  Raritan  Center  Industrial 
Park,  at  Edison,  Middlesex  County,  N). 
The  line  is  owned  by  Center  Realty, 
Federal  Storage  Warehouses,  and 
Garden  State  Buildings,  LP.,  all  non- 
carriers.  Durham  will  become  a  class  III 
rail  carrier  and  intends  to  interchange 
traffic  with  Conrail,  which  had  been 
providing  service  on  the  line. 
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Consummation  is  expected  to  occur  on 
or  about  November  15, 1991.' 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  G.  David 
Crane,  9  Market  Place,  Village  of  Logaii 
Square,  New  Hope,  PA  18938. 

Tl^s  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  October  31, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  |r.. 
Secretary. 
(FR  Doc.  91-26726  Filed  11-5-01;  8:45  am] 

BILUNO  CODE  703S-«1-M 


[Finance  Docket  No.  31957] 

Norfolk  and  Western  Railway 
Company— Corporate  Family 
Transaction  Exemption— Wat>ash 
Railroad  Company 

Norfolk  and  Western  Railway 
Company  (NW)  and  Wabash  Railroad 
Company  (Wabash)  have  filed  a  notice 
of  exemption  to  merge  Wabash  into 
NW,  with  NW  as  the  surviving 
corporation.  The  merger  is  expected  to 
be  consummated  on  or  soon  after 
November  12, 1991. 

NW,  a  Class  I  rail  carrier,  owns 
approximately  99.8  percent  of  the 
common  stock  and  66.2  percent  of  the 
preferred  stock  of  Wabash,  a  lessor  of 
rail  properties  that  leases  its  lines  of 
railroad  and  substantially  all  its 
property  to  NW.  NW  is  a  wholly  owned 
subsidiary  of  rail  carrier  Norfolk 
Southern  Railway  Company,  which,  in 
turn,  is  wholly  owned  by  noncarrier 
holding  company  Norfolk  Southern 
Corporation. 

Because  NW  and  Wabash  are 
members  of  the  same  corporate  family 
and  the  merger  will  not  result  in  adverse 
changes  in  service  levels,  significant    - 
operational  changes,  or  a  change  in 
competitive  balance  with  carriers 
operating  outside  the  corporate  family, 


,     '  The  parties  indicate  that  the  easement 
agreement  was  "completed"  on  September  15, 1989. 
and  that  "operation  of  *  *  *  the  line  '  *  '  will  be 
consummated  on  or  about  the  15th  day  of 
November  1991.  or  as  soon  thereafter  as  this  Notice 
of  Exemption  becomes  effective."  The  class 
exemption  that  the  parties  have  invoked  becomes 
effective  7  days  after  the  verified  notice  of  the 
transaction  is  filed.  49  CFR  1150.32|b).  A  veritied 
notice  of  exemption  in  this  proceeding  was  filed 
October  a  1991.  and  was  supplemented  by  a  filing 
on  October  30. 1991. 


the  transaction  qualifies  for  the  class 
exemption  at  49  CFR  1180.2(d)(3). 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  under  49  U.S.C. 
10505(g)(2)  and  11347.  the  labor 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist., 
360  l.C.C.  60  (1979),  are  imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on ).  Gary  Lane, 
Norfolk  Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510- 
2191. 

Decided:  October  29. 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings, 
Sidney  L  Strickland,  |r.. 
Secretary. 
[FR  Doc.  91-06529  Filed  11-5-91;  8:45  am) 

BIUJNO  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  section  122(d)(2) 
of  CERCLA,  42  U.S.C.  106  and  107  notice 
is  hereby  given  that  on  October  2, 1991  a 
proposed  Consent  Decree  in  United 
States  V.  Hills  Materials  Company  Civil 
Action  No.  91-5112,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  South  Dakota.  The  Consent 
Decree  requires  defendant  to  pay 
$40,000.00  in  past  response  costs 
incurred  by  the  United  Stales  at  the 
"Whitewood  Custom  Treaters" 
Superfund  Site  in  Whitewood,  Lawrence 
County,  South  Dakota. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources   . 
Division,  U.S.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Hills  Materials 
Company.  DO)  Ref.  #90-ll-3-628A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  Building,  NW.. 
Washington.  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 


Section  Document  Center,  602 
Pennsylvania  Avenue  Building,  NW., 
Box  1097.  Washington,  DC  20004.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
)ohn  C.  Cruden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-26688  Filed  11-5-91;  8:45  am) 

aiLUNQ  COOC  441»41-ll 


Lodging  of  Two  Consent  Decrees 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  4, 1991.  two 
proposed  consent  decrees  in  United 
States  V.  Joseph  Simon  &  Sons,  et  al., 
Civil  Action  No.  C90-5373B.  were  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Washington  at 
Tacoma,  The  proposed  consent  decrees 
concern  a  complaint  filed  by  the  United 
States  under  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
42  U.S.C.  9606,  9607.  This  is  a  civil  action 
for  recovery  of  response  costs  that  have 
been  and  will  be  incurred  by  the  United 
States  in  response  to  releases  and 
threatened  releases  of  hazardous 
substances  from  the  facility,  known  as 
the  "Tacoma  Tar  Pits  Site"  located  in 
the  Commencement  Bay  Nearshore/ 
Tide  Flats  area  of  Tacoma.  Washington, 
between  the  Puyallup  River  and  the  City 
of  Tacoma  Waterway. 

The  first  consent  decree  provides  that 
Washington  Natural  Gas,  a  defendant, 
will  implement  the  remedial  action,  pay 
$450,000  in  penalties  for  violations  of  the 
Administrative  Order  issued  by  EPA  on 
September  30. 1988,  and  pay  any  Future 
Response  Costs  incurred  by  the  United 
States. 

EPA  has  issued  an  Explanation  of 
Significant  Differences  (ESD)  which  is 
available  for  inspection  at  the  Region  10 
Office  of  the  United  States 
Environmental  Protection  Agency.  Lynn 
M.  Williams.  Administrative  Records 
Coordinator,  Office  of  Regional  Counsel, 
1200  Sixth  Avenue,  Twlfth  Floor,  Seattle, 
WA  98101.  The  ESD  explains  Vhe 
differences  between  the  remedy 
selected  in  the  Record  of  Decision  and 
the  Statement  of  Work.  The  United 
States  will  not  move  for  entfy  of  the 
WNG  decree  until  the  ESD  is  finalized 
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and  after  the  State  of  Washington  and 
the  pablic  have  had  an  opportunity  to 
comment  on  (he  ESO.  The  United  States 
reserves  its  rights  to  withdraw  its 
consent  to  entry  of  the  decree  until  after 
fmai  action  is  taken  on  the  ESD. 

The  second  consent  decree  provides 
that  Union  PaciRc  Railroad  will  pay 
$200,000  and  that  Burlington  Northern 
Railroad  will  pay  $180,000  to  the 
Flazardous  Substances  Superfund  for 
costs  incurred  by  the  UniTed  States,  and 
that  each  will  provide  access  to  their 
properties  for  remedial  activities. 
The  Department  of  Justice  Mrill 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication,  comments 
relating  to  the  proposed  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611,  Ben  Franklin  Station. 
Washington.  DC  20044.  and  should  refer 
to  United  States  v.  Joseph  Simon  Sr  Sons, 
et  ai.  D.J.  Ref.  90-11-3-307. 

The  proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Washington  at  Tacoma.  1145 
Broadway  Plaza.  Tacoma,  WA.  98402;  at 
the  Region  10  Office  of  the  United  States 
Environmental  Protection  Agency,  Lynn 
M.  Williams.  Administrative  Records 
Coordinator,  Office  of  Regional  Counsel, 
1200  Sixth  Avenue.  Twelfth  Floor, 
Seattle,  WA  98101;  at  the  Environmental 
Enforcement  Section,  Environmental 
and  Natural  Resources  Division  of  the 
Department  of  Justice,  room  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530;  and  at  the 
Tacoma  Public  Library,  Main  Branch, 
1102  Tacoma  Avenue  South.  Tacoma. 
WA  98402.  Copies  of  the  consent 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  NW,  Box 
1097,  Washington.  DC  20004.  (202)  347- 
7829.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $18.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library 
for  the  Washington  Natural  Gas 
Consent  Decree.  Please  enclose  a  check 
in  the  amount  of  $7.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Qonsent  Decree  Library  for  the  Union 
Pacific  Railroad  and  Burlington 
Northern  Railroad  Consent  Decree. 

The  Administrative  Record  may  be 
examined  at  the  Region  10  Office  of  the 
United  States  Environmental  Protection 
Agency.  Lynn  M.  Williams, 
Administrative  Records  Coordinator, 
I ,        Office  of  Regional  Counsel.  1200  Sixth 
I  S>      Avenue,  Twelfth  Floor.  Seattle.  WA 

98101  and  at  the  Tacoma  Public  Library. 


Main  Branch,  1102  Tacoma  Avenue 

South.  Tacoma,  WA  98402. 

fobn  C  CrudMi. 

Chief,  Environmental  Enforcement 

[FR  Doc.  91-26889  Filed  ll-5-«l:  8:45  Bm] 

MJJNO  COM  4410-OV4I 

(AAG/A  Ontar  NOl  56^1] 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Antitrust  Division  is  establishing  a 
system  of  records  entitled  "Civil 
Investigative  Demand  (CID)  Tracking 
System,  JUSTICE/ ATR-014." 

5  U.S.C.  552a(e)(4)  and  (11)  provide 
that  the  public  be  given  a  30-day  period 
in  which  to  comment  on  the  routine  uses 
of  a  new  system.  The  Office  of 
Management  and  Budget  (OMB),  which 
has  oversight  responsibility  under  the 
Act,  requires  a  60-day  period  in  which  to 
review  the  proposed  system.  Therefore, 
please  submit  any  comments  by 
December  6, 1991.  The  public  OMB.  and 
the  Congress  are  invited  to  submit 
comments  to  Patricia  E.  Neely.  Staff 
Assistant.  System  Policy  Staff. 
Information  Resources  Management 
Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  1103,  Chester  Arthur 
Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  on 
this  system  to  OMB  and  the  Congress. 

The  system  description  is  printed 
below. 

Dated:  October  21, 1991. 

Harry  H.  Flickinger, 

Assistant  Attorney  General  for 
Administration. 

JUST1CE/ATR-014 

SYSTEM  NAME: 

Civil  Investigative  Demand  (CID) 
Tracking  System.  (JUSTICE/ ATR-014). 

SYSTEM  LOCATIOM: 

Information  Systems  Support  Group, 
Antitrust  Division.  Department  of 
Justice,  Judiciary  Center  Building,  555 
4th  Street,  NW..  Washington.  DC  20001. 

CATEOomcs  or  indiviouals  coveiied: 

Recipients  of  Antitrust  Division  (ATD) 
CID's  in  connection  with  certain  ATD 
civil  investigations. 

CATEOOMCS  or  mcONOS  M  TMK  SVSTIM: 

The  CID  number,  the  name  of  the  CID 
recipient,  the  name  of  the  company  that 
employs  the  CID  recipient,  the  date  of 
the  CID.  the  type  of  CID  (docimientary. 
interrogatory  or  oral),  the  Department  of 


Justice  file  number  for  the  investigation 
and/or  the  title  or  subject  of  the 
previous  investigation  for  which  the  CID 
was  issued,  and  a  reference  indicating 
whether  a  matter  was  litigated  as  a 
result  of  information  obtained  by  CIO. 

AUTNOWTV  FOH  MAINTENANCE  Of  TNS 
SYSTEM: 

The  system  is  maintained  pursuant  to 
28  U.S.C.  522.  44  U.S.C.  3101.  and  28  CFR 

0.40(a). 

MNWOSfi  OF  THE  SYSTEM: 

The  proposed  system  contains 
information  relating  to  the  issuance  of 
CID's  (CID's  require  the  production  of 
documents  and/or  answers  to  written 
interrogatories,  or  oral  testimony  in 
connection  with  certain  ATD  civil 
investigations.)  The  system  will  be  used 
by  ATD  to  determine  whether  a  party 
has  been  the  recipient  of  a  CID  during  a 
previous  investigation(s),  to  identify  the 
title  (or  nature)  of  that  tnvestigation(8), 
and  to  determine  whether  that 
individual  should  be  issued  a  CID  in  an 
ongoing  inve8tigation(8]. 

ROUTINE  USES  OF  RECOROS  MAMTAMEO  M 
THE  SYSTEM,  INCLUDtNO  CATEOORIES  OF 
USERS  AND  THE  FURFOSE  OF  SUCH  USES: 

Where  ATD  has  reason  to  believe  that 
information  from  this  system  of  records, 
e.g..  names  of  individuals  who  are 
potential  sources  of  information,  may 
assist  another  agency  (whether  Federal, 
State,  local  or  foreign)  in  the  conduct  of 
its  investigation(8),  the  information  may 
be  disclosed  to  such  agency  to  provide 
that  agency  with  or  to  assist  the  agency 
in  identifying  essential  investigative 
leads. 

Records  or  information  may  be 
disclosed  as  a  routine  use  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Department  is  authorized  to  appear 
when  any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Department  to  be  arguably  relevant  to 
the  litigation:  The  Department  or  any  of 
the  Department's  components  or  its 
subdivisions:  any  Department  employee 
in  his  or  her  official  capacity,  or  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  Department  determines 
that  the  Utigation  is  likely  to  affect  it  or 
any  of  the  Department's  components  or 
its  subdivisions. 

Records  or  information  permitted  to 
be  released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  unless  it  is  determined 
that  release  of  the  speciflc  information 
in  the  context  of  a  particular  case  woi  Id 
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constitute  an  unwarranted  invasion  of 
personal  privacy. 

Records  or  information  may  be 
disclosed  as  is  necessary  to  respond  to 
congressional  inquiries  on  behalf  of 
constituents. 

Records  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  (NARA)  and  to  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  title  44 
U.S.C.  2904  and  2906. 

foucies  and  practices  for  storino, 
retrievino,  accessing,  retaining,  and 
disfosinq  of  records  in  the  system* 

storaoe: 

llie  records  in  this  system  are  stored 
in  a  computer  database. 

retiuevasiuty: 

Records  are  retrieved  by  the  naipe  of 
the  individual  who  has  been  issued  a 
CID. 

SAFBOUAROS: 

The  information  stored  on  the 
computer  database  is  password- 
protected.  Passwords  and  user  ID's  are 
issued  to  authorized  ATD  employees 
only  on  a  need-to-know-basis. 

retention  ANO  disfosal: 

Proposed  plans  for  the  retention  and 
disposal  of  these  records  are  being 
reviewed  by  the  Department.  Upon 
submission  to  and  approval  by  the 
NARA.  this  system  notice  will  be 
revised  to  identify  the  appropriate 
General  Records  Schedule  that  will 
govern  the  disposition  of  these  records. 

SYSTEM  MANAQCR(S)  ANO  ADDRESS: 

The  system  manager  is  the  Chief, 
Information  Systems  Support  Group, 
Antitrust  Division.  Department  of 
Justice.  Judiciary  Center  Building,  room 
11852.  555  4th  Street,  NW.  Washington. 
DC  20001. 

NOTIFICATION  FROCEDURC 

Inquiries  should  be  addressed  to  the 
Freedom  of  Information  Act/Privacy  Act 
(FOIA/PA)  Officer.  Antitrust  Division. 
Department  of  Justice,  room  3234, 10th  & 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20530.  Clearly  mark  the  letter  and 
envelope  "FOIA/PA  Request." 

RECORD  ACCESS  FROCEDURES: 

Make  all  requests  for  access  in  writing 
and  clearly  mark  the  letter  and  envelope 
"FOIA/PA  Request."  Clearly  indicate 
the  name  of  the  requester,  name  of  the 
individual  for  which  information  is 
sought  and  provide  the  required 
verification  of  identity  (28  CFR  16.41(d)). 
Direct  all  requesU  to  the  FOIA/PA 
Officer  listed  above  and  provide  a 


return  address  for  transmitting  the 
information. 

CONTESTWta  RECORD  FROCEDURES: 

Direct  all  requests  to  contest  or 
amend  information  to  the  FOIA/PA 
Officer  listed  above.  State  clearly  btu^ 
concisely  the  information  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  Clearly  mark  the 
letter  and  envelope  "FOIA/PA 
Request" 

RECORD  SOURCE  CATEOORIES: 

Employers  of  CIO  recipients,  or  other 
investigative  sources,  who  may  provide 
*he  names  of  potential  CID  recipients; 
the  individuals  covered  by  the  system: 
and  records  generated  by  virtue  of  the 
issuance  of  CID's. 

SYSTEMS  EXEMFTED  FROM  CERTAIN 
FWOVISIOWB  OF  THE  ACT. 

None. 
(FR  Doc.  91-26690  Filed  11-6-01:  8:45  am] 

BIUJNO  CODE  441041-M 

Drug  Enforcemont  Administration 

Importation  of  ControUod  Subatancat; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(i)),  the 
Attorney  General  shall,  prior  to  issiilng 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  schedules  I  and  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  June  1, 1991,  Stanford  Seed 
Company,  340  South  Muddy  Creek 
Road,  Denver,  Pennsylvania  17517, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marijuana 
(7360)  a  basic  class  of  controlled 
substance  in  Schedule  I.  This 
application  is  exclusively  for  the 
importation  of  marijuana  seed  which 
will  be  rendered  non-viable  and  used  as 
bird  feed. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  flle  a  written  request  for 
a  hearing  on  such  application  in 


accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administrator,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  6. 1991. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a),  21  U.S.C.  823(a).  and  21  CFR 
1311.42  (a),  (b).  (c).  (d),  (e)  and  (f)  are 
satisfied. 

Dated:  October  30. 1991. 
Gene  R.  HaUUp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  91-26719  Filed  11-6-91:  8:45  amj 

MLUNQ  CODE  441»-0»-H 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  29. 1991.  Sanofi 
Winfhrop  LP..  DBA  Steriing  Organics. 
33  Riverside  Avenue,  Rensselaer,  New 
York  12144,  made  application  to  the 
Drug  Enforcement  Administration  (DEA) 
for  registration  as  a  bulk  manufacturer 
of  the  Schedule  II  controlled  substance 
meperidine  (9230). 

Any  other  such  applicant  and  any 
person  who  is  persently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20S37,  Attention:  DEA 
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Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  6. 1991. 

Dated  October  31. 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  91-26720  Filed  ll-5-»l:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

(Application  No.  D-S633.  et  aL] 

Proposed  Exemptions;  General 
Electric  Pension  Trust,  et  aL 

AOCNCY:  Pension  and  Welfare  BeneHts 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department] 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  othf^rwise  stated  in  the  Notice  of 
Proposed  Exemptions,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESS:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.     stated  in  each  Notice 
of  Proposed  Exemption.  The 


applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  room  N-5507,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persona 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representation  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

General  Electric  Pension  Trust  (the 
Trust)  Located  in  Fairfield,  Connecticut 

(Appiication  No.  D-6633| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply, 
effective  April  24, 199a  to  the  past  and 
proposed  lease  by  the  Trust  of  space  in 
a  commercial  o^ice  building  located  in 
San  Francisco,  California  (the  Building] 


to  the  Decimus  Corporation  (Decimus),  a 
party  in  interest  with  respect  to  the 
employee  benefit  plans  participating  in 
the  Trust:  provided  that  (1)  such  lease  is 
on  terms  no  less  favorable  to  the  Trust 
than  those  which  the  Trust  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party,  and  (2)  Decimus  does 
not  lease  more  than  twenty-five  percent 
of  the  leaseable  space  in  the  Building. 

Effective  Date  and  Temporary  Nature  of 
the  Exemption 

This  exemption,  if  granted  will  be 
effective  as  of  April  24, 1990  and  will 
expire  December  31,  2001. 

Summary  of  Facts  and  Representations 

1.  The  Trust  holds  assets  of  the 
General  Electric  Company  Pension  Plan 
(the  GE  Plan),  sponsored  by  General 
Electric  Company  (GE)  and  various  GE 
subsidiaries,  and  the  International 
General  Electric  Puerto  Rico,  Inc. 
Pension  Plan  (together,  the  Plans), 
sponsored  by  GE  Appliances  Caribbean, 
Inc.  Each  of  the  Plans  is  a  defined 
benefit  pension  plan.  As  of  September 
30. 1990.  the  Trust  held  total  assets  of 
approximately  $22.4  billion.  The  Plans 
include  approximately  400.000 
participants.  The  trustees  of  the  Trust 
are  five  individuals  (the  Trustees) 
appointed  by  GE's  Board  of  Directors. 
Each  of  the  Trustees  is  an  officer  of  GE. 
Decimus,  a  California  corporation 
wholly  owned  by  a  subsidiary  of  GE,  is 
engaged  in  the  leasing  of  IBM  main- 
frame computer  equipment  to  corporate 
clients.  As  a  result  of  the  Trust's 
foreclosure  on  and  acquisition  of  an 
office  building  (the  Building)  securing  a 
loan  to  a  now-bankrupt  limited 
partnership.  Decimus  became  a  lessee  of 
office  space  from  the  Trust  in  April  1990. 
The  Trustees  are  requesting  an 
exemption  to  permit  the  past  and 
proposed  lease  of  such  office  space  by 
the  Trust  to  Decimus  imder  the  terms 
and  conditions  described  herein. 

2.  On  November  9, 1984,  the  Trustees 
made  a  loan  of  $68  million  (the  Trust 
Loan]  from  the  Trust  to  the  353 
Sacramento  Street  Associates  (the 
Partnership),  an  Illinois  limited 
partnership  which  owned  the  Building, 
located  at  353  Sacramento  Street  in  San 
Francisco.  The  Trustees  represent  that 
the  Partnership  was  unrelated  to  the 
Trust,  the  Trustees  and  GE.  The  Building 
is  a  23-story  commercial  office  building 
which  was  constructed  in  1982  by  the 
Partnership  on  three  parcels  of  land  (the 
Land)  occupied  by  the  Partnership  as 
lessee  under  a  ground  lease  (the  Ground 
Lease)  which  commenced  March  17, 
1980.  The  Trust  Loan  had  a  term  of  43 
years,  was  evidenced  by  a  nonrecourse 
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promissory  note  and  provided  for 
interest  at  the  rate  of  fourteen  percent 
per  annum.  At  the  time  of  the  Trust  Loan 
its  principal  amount  constituted 
approximately  one  third  of  one  percent 
of  the  Trust's  assets.  The  Trust  Loan 
was  secured  by  a  deed  of  trust  and 
security  agreement  (together,  the  Trust 
Lien)  which  granted  to  the  Trust  a  lien 
and  security  interest  in  the  Building  and 
the  Partnership's  rights  under  the 
Ground  Lease  (together,  the  Property), 
including  the  Partnership's  option  to 
purchase  the  Land.  The  Trust  Loan  was 
further  secured  by  an  assignment  by  the 
Partnership  of  Building  rents  and  leases 
to  the  Trust  and  a  UCC-1  financing 
statement  establishing  an  additional 
Trust  lien  on  certain  personal  property 
associated  with  the  Building. 
3.  On  February  10. 1986  the 
Partnership  refinanced  the  Trust  Loan 
with  a  loan  of  $50  million  (the  Hancock 
Loan)  from  lohn'Hancock  Mutual  Life 
Insurance  Company  (Hancock).  The 
proceeds  of  the  Hancock  Loan  were 
used  to  reduce  the  outstanding  principal 
amount  of  the  Trust  Loan  to 
$19,231,335.63.  Commensurate  with  the 
Hancock  Loan,  the  Trust  and  the 
Partnership  executed  an  agreement  (the 
Modification)  which  modified  the  terms 
of  the  Trust  Loan,  reflecting  the  reduced 
principal  amount  and  subordinating  the 
Trust  Loan  to  the  Hancock  Loan.  The 
Trustees  represent  that  the  Modification 
was  advantageous  to  the  Trust  because 
it  enabled  the  Trust  to  retain  its  security 
interests  in  the  Property,  even  though 
subordinated,  while  considerably 
reducing  the  Trust's  risks  associated 
with  its  investment  in  the  Trust  Loan.' 
The  Modification  divided  the  remaining 
outstanding  balance  of  the  Trust  Loan 
into  three  parts,  each  evidenced  by  a 
different  promissory  note  (the  Restated 
Notes)  executed  on  February  13, 1986. 
with  the  following  maturity  dates  and 
interest  rates: 

Note  A,  due  March  1, 1991:  principal  of 

$6,732,333.12,  interest  at  ll.S  percent  per 

annum; 
Note  B.  due  March  1. 1996:  principal  of 

$3,587,670.02.  interest  at  13.62457  percent 

per  annum;  ' 

Note  C,  due  March  1, 1998:  principal  of 

$6,911,332.49,  interest  at  15  percent  per 

annum. 
The  modification  also  provided  that  a 
default  of  the  terms  of  the  Hancock 
Loan  would  constitute  a  default  with 
respect  to  the  Trust  Loan.  The  Trust  Lien 
was  amended  to  reflect  the  reduction  in 
the  Trust  Loan  amount  and  its 


■  In  Ihia  proposed  exemption  the  Department 
expresset  no  opinion  as  to  whether  the  Trust  Loan, 
the  Modirication  or  the  Trust's  acquisition  of  the 
Building  violated  any  provision  of  part  4  of  title  I  of 
the  All 


subordination  to  the  Hancock  Loan.  In 
the  first  half  of  1989,  the  Partnership 
defaulted  on  the  Hancock  Loan  and 
Hancock  initiated  foreclosure 
proceedings  on  the  Property.  The 
Partnership  responded  by  filing  a 
voluntary  bankruptcy  petition  on  June 
23, 1989,  the  effect  of  which  was  the 
creation  of  an  automatic  stay  of  any 
foreclosure  action  against  the 
Partnership's  assets,  including 
Hancock's  foreclosure  on  the  Property. 
The  Trustees  then  filed  with  bankruptcy 
court  a  motion  to  lift  the  automatic  stay 
against  foreclosure  proceedings  to 
enable  a  foreclosure  action  on  the 
Property  by  the  Trust,  since  the 
Partnership's  default  on  the  Hancock 
Loan  had  also  constituted  a  default  on 
the  Trust  Loan.  On  November  21. 1989, 
the  bankruptcy  court  granted  the 
Trustee's  motion  and  issued  an  order 
terminating  the  automatic  stay  against 
foreclosure  action  on  assets  of  the 
Partnership.  On  December  11, 1989  the 
Trustees  issued  to  the  Partnership  a 
notice  of  default  in  accordance  with  the 
terms  of  the  Modification  and  initiated 
non-judicial  foreclosure  proceedings. 
During  the  ensuing  120-day  notice  period 
required  by  state  law,  a  receiver  was 
appointed  by  the  State  of  California  to 
manage  the  Building  and  collect  rents, 
which  were  used  to  make  payments  on 
the  Hancock  Loan. 

On  April  24, 1990  at  the  public  auction 
for  sale  of  the  Property  resulting  from 
the  Trustees'  foreclosure  action,  the 
Trust  as  the  sole  bidder  acquired  the 
Property  subject  to  the  Hancock  Loan. 
The  Property  is  held  by  the  Trust 
through  a  wholly-owned  subsidiary,  the 
Sacramento  Street  Realty  Corporation 
(Sacramento  Realty).  Sacramento  Realty 
is  a  title-holding  company  whose  assets 
consist  solely  of  the  Property.  The 
Trustees  had  previously  obtained  an 
appraisal  of  the  Property  by  Cameghi- 
Bartovich  and  Partners,  Inc.  (the 
Appraiser),  an  independent  professional 
real  estate  appraisal  firm  in  San 
Francisco.  The  Appraiser  represents 
that  as  of  September  1. 1989,  the 
Property,  including  the  Partnership's 
rights  under  the  Ground  Lease,  had  a 
fair  market  value  of  $68  million.  The 
Trust  acquired  the  Property  under  a 
trustee's  deed,  subject  to  the 
outstanding  portion  of  the  Hancock 
Loan,  without  tendering  any  cash 
because  of  the  outstanding  unpaid  debt 
due  the  Trust  under  the  Trust  Loan. 

The  Trustees  represent  that  the 
Trust's  acquisition  of  the  Building  was 
necessitated  by  the  Partnership's  default 
on  the  Hancock  and  Trust  Loans  in 
order  to  protect  the  Trust's  interests  in 
the  Building  as  collateral.  The  Trustees 


represent  that  the  Building's  valu^ 
constitutes  less  than  three-hundredth*-  of 
one  percent  of  the  Trust's  assets.  Having 
acquired  the  Building,  the  Trustees 
represent  that  the  most  prudent  course 
of  action  was  to  provide  for  continued 
income  from  the  Building  lessees,  which 
included  Decimus,  and  to  appoint  an 
independent  fiduciary,  discussed  below, 
to  represent  the  Trust's  interests  under 
lease  arrangements  with  Decimus. 

4.  Decimus  commenced  leasing  space 
in  the  Building  from  the  Partnership 
under  a  written  lease  (the  Initial  Lease) 
executed  November  27, 1985  with  an 
initial  term  expiring  May  31, 1991.  Under 
the  Initial  Lease.  Decimus  leased  the 
14th  floor  of  the  Building,  constitutiiig 
11.557  square  feet  or  approximately  five 
percent  of  the  Building's  rentable  space. 
On  May  9, 1986  Decimus  and  the 
Partnership  executed  an  amendment  to 
the  Initial  Lease  which  added  867  square 
feet  of  space  located  on  the  Building's 
18th  floor,  raising  the  total  square 
footage  under  the  Initial  Lease  to  12,424 
at  a  minimum  monthly  base  rental  of 
$17,721. 

Decimus  commenced  a  one-year 
supplemental  lease  (the  Supplemental 
Lease)  of  2,403  square  feet  in  suite  620  of 
the  Building  on  April  20, 1987.  The 
Supplemental  Lease  was  extended  in 
June  1988  for  an  additional  year  and 
continued  on  a  month-to-month  basis 
after  July  1. 1989. 

Under  an  agreement  dated  November 
B,  1989  (the  Sublease).  Decimus 
commenced  subleasing  2,504  square  feet 
of  space  in  suite  840  of  the  Building  from 
R.G.  Dickinson  and  Company.  The 
Sublease  had  an  expiration  date  of 
January  24, 1991  and  its  terms  provided 
for  automatic  conversion  thereafter  to  a 
lease  directly  between  Decimus  and  the 
Building's  owner,  which  had  become 
Sacramento  Realty. 

5.  At  the  time  of  the  Trust's 
acquisition  of  the  building  on  April  24, 
1990.  Decimus  occupied  17.331  square     • 
feet  of  the  Building,  constituting 
approximately  seven  percent  of  the 
Building's  rentable  space,  and  paid 
minimum  monthly  base  rentals  of 
$26,074.33  under  the  Initial  Lease  as 
amended,  the  Supplemental  Lease  and 
the  Sublease.  Upon  the  Trust's 
acquisition  of  the  Building.  Decimus 
continued  these  leases  of  space  in  the 
Building  uninterrupted  under  the  same 
terms  and  conditions  negotiated 
between  Decimus  and  the  Partnership, 
In  October  1990,  as  a  result  of 
negotiations  in  which  the  Trust's 
interests  were  represented  by  an 
independent  fiduciary,  discussed  below, 
the  entire  15th  floor  of  the  Building,  a 
total  of  9,256  square  feet  of  office  space 
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plus  additional  storage  space,  was 
added  (the  Expansion  Lease)  to  the  total 
Building  space  leased  by  Decimus  under 
substantially  the  same  conditions  as 
those  of  the  Initial  Supplemental  Leases. 
Rentals  under  the  Expansion  Lease  were 
established  at  the  current  fair  market 
rental  value  of  the  leased  space  as 
determined  by  John  C.  Clifford.  MAI 
(Clifford),  a  professional  real  estate 
appraiser  with  Clifford  and  Tattersall, 
Inc.  of  San  Francisco. 

On  November  1, 1990  Decimus  and 
Sacramento  Realty  executed  a  new 
lease  document  (the  Consolidated 
Lease)  which  consolidated  the  separate 
lease  arrangements  and  added  11,556 
square  feet  on  the  Building's  15th  floor 
to  the  total  square  footage  leased  by 
Decimus.  Under  the  Consolidated  Lease, 
Decimus  occupied  28,887  square  feet, 
approximately  11.5  percent  of  the  total 
rentable  arra  in  the  building,  for  a  term 
expiring  June  15, 1991.  The  Consolidated 
Lease  gives  Decimus  an  option  to  extend 
its  term  on  a  month  to  month  basis  for 
up  to  six  months  after  expiration.  On 
April  15. 1991.  Decimus  exercised  its 
option  to  extend  the  term  of  the 
Consolidated  Lease  for  one  month 
through  July  15, 1991.  Decimus  has 
expressed  the  intention  to  exercise  its 
options  to  extend  the  Consolidated 
Lease  through  December  15, 1991, 

6.  The  interests  of  the  Trust  with 
respect  to  the  lease  arrangements 
between  Sacramento  Realty  and 
Decimus  are  represented  by  the 
Fiduciary,  David  Bohegian,  an 
independent  fiduciary  for  the  Trust.  The 
Fidiciary  is  a  principal  of  the  real  estate 
services  firm  of  Martorana — Bohegian 
Company  of  San  Francisco  and  he 
represents  that  he  is  independent  of  and 
unrelated  to  GE  and  its  affiliates, 
including  Decimus.  The  Fiduciary 
represents  that  he  has  never  had  any 
dealings  with  GE  or  its  affiliates  except 
as  fiduciary  on  beha'.f  of  the  Trust  with 
respect  to  lease  arrangements  involving 
Decimus.  The  Fiduciary  states  that  he 
has  substantial  experience  with  the 
types  of  transactions  involving  the 
Trust's  interests  in  lease  arrangements 
with  Decimus,  and  that  he  is 
knowledgeable  of  his  duties  and 
responsibilities  as  a  Fiduciary  under  the 
Act.  The  terms  of  the  Fiduciary's- 
appointment  include  the  responsibilities 
of  determining  whether  it  is  in  the  best 
interests  of  the  Trust  for  Sacramento 
Realty  to  continue  the  leasing  of  space 
in  the  Building  to  Decimus  and,  if  so, 
representing  the  Trust's  interests  in  the 
oversight  and  enforcement  of  Decimus' 
performance  of  all  lease  obligations  and 
the  approval  of  any  renewals  or 
extensions  of  such  lease  arrangements. 


The  Fiduciary  represents  that  he 
determined  that  immediate  continuation 
of  the  Decimus  lease  arrangements  upon 
the  Trust's  acquisition  of  the  Building 
was  in  the  best  interests  of  the  Trust 
because  they  were  arrangements 
negotiated  at  arm's  length  between 
unrelated  parties  pnor  to  the  Trust's 
acquisition  of  the  Building  and  because 
of  the  high  volume  of  vacancy  in  the 
Building  would  be  created  by  Decimus' 
removal.  The  Fiduciary  represented  the 
Trust  in  the  execution  of  the 
Consolidated  Lease  by  overseeing 
negotiations  and  approving  the  final 
terms  as  being  in  the  best  interests  of 
the  Trust.  Specifically,  the  Fiduciary 
represents  that.thc  terms  and  conditions 
of  the  Consolidated  Lease  are  consistent 
with  market  trends  in  San  Francisco  and 
that  all  rentals  under  the  Consolidated 
Lease  are  at  or  above  the  current  market 
rates  for  the  leased  spaces. 

7.  The  Fiduciary  will  continue  to 
represent  the  interests  of  the  Trust  with 
respect  to  any  continuation,  renewal  or 
extension  of  Decimus'  lease  of  space  in 
the  Building  past  December  15, 1991.  The 
Trustees  represent  that  at  the  time  of  the 
application  for  the  exemption  proposed 
herein,  Decimus  officials  had  not 
determined  whether  to  seek  continued 
lease  arrangements  in  the  Building  or  to 
locate  to  other  premises.  The  Trustees 
further  represent  that  any  such 
continued  lease  arrangements  will  be 
based  upon  the  Consolidated  Lease, 
with  principal  differences  limited  to 
rental  rates,  lease  term  and  square 
footage  adjustments.  Decimus  has 
agreed  that  it  will  not  lease  more  than  25 
percent  of  the  leasable  square  footage  in 
the  Building.  Any  continued  Decimus 
lease  arrangement  past  December  15, 
1991  will  require  the  express  approval  of 
the  Fiduciary.  As  a  condition  precedent 
of  any  continued  Decimus  lease  in  the 
Building,  the  Fiduciary  will  be  required 
to  determine  that  (1)  rental  rates  under 
the  continuation  lease  are  at  or  above 
the  fair  market  rental  values  of  the 
space  being  leased,  as  determined  by  an 
independent  professional  appraiser,  and 
(2)  the  other  terms  of  the  continuation 
lease  are  comparable  to  the  terms  of  a 
lease  negotiated  at  arm's  length 
between  unrelated  parties.  The  terms  of 
any  such  continuation  lease  must 
provide  for  rentals  to  be  adjusted  to  the 
fair  market  rental  value  every  three 
years,  in  the  event  such  lease  term 
exceeds  three  years.  The  term  of  any 
continuation  lease,  including  any 
extension  or  renewal  thereon,  may  not 
extend  beyond  December  31,  2001,  at 
which  time  the  exemption  proposed 
herein,  if  granted,  will  expire. 


8.  In  summary,  the  applicant 
represents  that  the  past  and  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  Decimus'  lease  of 
office  space  from  the  Trust  resulted  from 
the  Trust's  acquisition  of  the  Building, 
which  was  necessary  to  protect  the 
Trust's  interests  in  the  Building  after  the 
Partnership's  default  on  the  Trust  Loan: 
(2)  Decimus'  lease  of  space  in  the 
Building  commenced  as  an  arm's-length 
transaction  between  unrelated  parties 
prior  to  the  Trust's  acquisition  of  the 
Building  and  its  continuation  was 
determined  by  the  Trustees  and  the 
Fiduciary  to  be  in  the  best  interests  of 
the  Trust;  (3)  The  interests  of  the  Trust 
are  represented  by  the  Fiduciary,  who 
has  determined  that  the  Consolidated 
Lease  provides  for  rents  which  are  at  or 
above  fair  market  rental  values  of  the 
leased  space  and  whose  express 
approval  will  be  required  for  any 
continuation  of  the  lease  arrangements 
past  December  15, 1991;  (4)  Any 
continued  lease  after  December  15, 1991 
will  provide  for  rents  of  no  less  than  the 
fair  market  rental  value  of  the  leased 
space,  adjusted  every  three  years,  and 
will  extend  no  longer  than  December  31. 
2001;  and  (5)  Decimus  will  not  lease 
more  than  25  percent  of  the  leasable 
space  in  the  Building. 

FOR  FURTHER  INFORMA'HON  CONTACT 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Lauterbach,  Borschow  and  Company, 
P.C.  Defined  Benefit  Pension  Plan  and 
Trust  (the  Plan) 

Located  in  El  Paso,  TX 

[.Application  No.  13-8688) 

Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part  2570, 
subpart  B  (55  FR  32836,  32847.  August  10. 
1990).  If  the  exemption  is  granted,  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  shall 
not  apply  to  the  proposed  extension  of 
credit  by  the  Plan  to  L  and  B  Realty 
Company  (the  Joint  Venture),  a 
disqualified  person  with  respect  to  the 
Plan,  in  connection  with  the  Plan's 
acquisition  of  a  promissory  note  (the 
Note)  from  the  Resolution  Trust 
Corporation  (the  RTC),  provided  the 
terms  of  the  transaction  are  at  least  as 
favorable  to  the  Plan  as  those 
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obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party.' 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  Mr.  Lauterbach  as  its  sole 
participant.  Mr.  Lauterbach  also  serves 
as  the  Plan's  trustee  and  decisionmaker 
with  respect  to  Plan  investments.  As  of 
September  30, 1990,  the  Plan  had  net 
assets  of  $1,247,246. 

2.  The  Plan  is  sponsored  by 
Lauterbach,  Borschow  and  Company, 
P.C.  (the  Employer),  a  certified  public 
accounting  firm  maintaining  its  principal 
place  of  business  at  715  North  Oregon, 
El  Paso,  Texas  (the  I*roperty).  The 
Employer  is  a  Subchapter  S  corporation. 
Mr.  Lauterbach  is  the  chairman  of  the 
board  of  directors  of  the  Employer.  His 
son,  Mr.  Steven  Lauterbach,  is  the  vice 
president  of  the  Employer  and  a  member 
of  the  Employer's  board  of  directors.  Mr. 
David  Lindau  serves  as  the  secretary- 
treasurer  of  the  Employer  and  he  also 
participates  on  the  Employer's  board  of 
directors. 

3.  The  Employer  leases  the  Property, 
for  an  annual  rental  of  $110,000,  from  the 
Joint  Venture.  The  Joint  Venture,  which 
conducts  its  business  on  the  same 
premises  as  the  Employer,  is  a  real 
estate  partnership  that  was  formed  in 
1976  for  an  indefinite  duration.  It  is 
comprised  of  Mr.  Lauterbach,  who  has  a 
60  percent  ownership  interest;  Mr. 
Steven  Lauterbach,  who  has  a  15 
percent  ownership  interest;  and  Mr. 
Lindau  who  owns  a  25  percent  interest 
in  the  Joint  Venture. 

4.  At  present,  the  RTC,  a  Federal 
governmental  entity,  holds  a  promissory 
note  that  is  secured  by  a  first  deed  of 
trust  on  the  Property  which  has  been 
valued  at  $725,000  as  of  July  7, 1991  by 
Mr.  Frederick  H.  McKinstry,  CCIM,  MAI 
Candidate,  and  independent  appraiser 
from  El  Paso,  Texas.  The  Note,  dated 
February  25, 1977,  is  in  the  original 
principal  amount  of  $300,000  and 
matures  on  March  1,  2002.  The  Note  was 
entered  into  by  the  Joint  Venture,  as 
mortgagor,  and  an  unrelated  mortgagee. 
Mutual  Savings  Associatfon  of  El  Paso 
(Mutual),  located  in  El  Paso,  Texas.  The 
Note  carries  interest  at  the  rate  of  9'/4 
percent  per  annum.  It  is  payable  in 
monthly  installments  of  principal  and 
interest  of  $2,571  and  is  not  subject  to 
any  prepayment  penalties. 

5.  In  1982,  Merabank  (Merabank),  an 
unrelated  entity,  located  in  El  Paso, 
Texas,  acquired  all  of  the  assets  of 


*  Because  Mr.  Bernard  L,aulerbach  is  the  tole 
participant  in  the  Plan,  there  is  no  jurisdiction  under 
title  I  of  the  Act  pursuant  to  29  CFR  2510.»-3|b). 
However,  there  is  jurisdiction  under  title  U  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


Mutual,  including  the  Note.  On  January 

30. 1990,  the  RTC  acquired  all  of  the 
assets  of  Merabank,  also  inclusive  of  the 
Note.  As  of  September  1, 1991,  the  Note 
had  an  outstanding  principal  balance  of 
$177,687  and  it  represents  approximately 
14  percent  of  the  Plan's  assets. 
According  to  the  applicant,  the  Joint 
Venture  has  made  all  payments  due 
under  the  Note  in  a  timely  manner  and  it 
has  never  defaulted  or  been  delinquent 
in  making  such  payments. 

6.  The  Note  has  been  appraised  by  Mr. 
Nathan  E.  Christian,  President  of  First 
City.  Texas  (the  Bank)  of  El  Paso,  Texas. 
Mr.  Christian  represents  that  both  he 
and  the  Bank  are  independent  of  the 
parties  described  herein  and  have  no 
interest,  present  or  contingent,  in  the 
Property  or  in  the  Note.  Mr.  Christian 
also  represents  that  he  has  18  years 
experience  in  the  banking  industry  and 
six  years  as  president  of  the  Bank. 
During  this  time,  he  states  that  he  has 
been  directly  involved  in  the  evaluation 
and  granting  of  loans  similar  to  the  one 
evidenced  by  the  Note. 

In  an  appraisal  report  dated  August 

29. 1991,  as  supplemented  by  an 
addendum  of  September  10, 1991,  Mr. 
Christian  is  of  the  opinion  that  the  Note 
has  a  fair  market  value  that  is  at  least 
equal  to  its  remaining  outstanding 
principal  balance  of  $177,687  plus 
accrued  interest.  In  Mr.  Christian's  view, 
the  interest  rate  for  the  Note  of  9 'A 
percent  is  a  marketable  rate  for  a  loan 
of  this  size,  maturity  and  underlying 
collateral. 

In  valuing  the  Note,  Mr.  Christian 
states  that  he  has  considered  several 
market  indicators:  (a)  The  BVi  percent 
prime  interest  rate  in  effect  at  the  time 
of  his  valuation;  (b)  yields  of  7% 
percent  that  are  generated  by  U.S. 
Government  obligations  maturing  in 
2000;  and  (c)  the  9  percent  market 
interest  rate  for  either  a  15  year 
commercial  mortgage  or  a  residential 
mortgage  having  no  points.  In  addition, 
Mr.  Christian  explains  that  the  Note  is 
secured  by  a  first  mortgage  on  the 
Property  which  has  an  appraised  value 
of  $725,000  as  determined  by  Mr. 
McKinstry  or  approximately  four  times 
the  amount  of  the  Note.  Mr.  Christian 
further  states  that  the  Property  is 
occupied  by  an  excellent  tenant  whose 
shareholders  are  financially  responsible 
and  prominent  professionals.  He  also 
notes  that  the  lease  between  the 
Employer  and  the  Joint  Venture  has  a 
term  that  coincides  with  the  term  of  the 
Note  and  is  guaranteed  by  the  principals 
of  the  Employer.  Given  these  factors, 
Mr.  Christian  believes  the  Note  could  be 
easily  refinanced  with  a  commercial 


financial  institution  for  its  current  value 
of  $177,687  plus  accrued  interest. 

7.  Ill  order  to  acquire  a  fully- 
collaleralized  and  secure  investment 
that  will  generate  a  higher  rate  of  return 
than  it  receives  on  its  other  investments, 
the  Plan  proposes  to  purchase  the  Note 
from  the  RTC  for  the  outstanding 
principal  balance  of  the  Note  plus 
accrued  interest  in  a  single,  lump  sum 
cash  payment.'  Because  the  Plan's 
acquisition  of  the  Note  will  result  in  a 
prohibited  extension  of  credit  by  the 
Plan  to  the  Joint  Venture  in  violation  of 
section  4975(c)(1)(B)  of  the  Code,  the 
applicant  requests  an  administrative 
exemption  from  the  Department.  The 
applicant  also  states  that  the  Plan  will 
not  be  required  to  pay  any  servicing  fees 
or  commissions  in  connection  with  the 
holding  and  administration  of  the  Note. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption  under 
section  4975(c)(2)  of  the  Code  because: 
(a)  The  Plan  will  pay  the  RTC  a  fixed 
price  for  the  Note  that  is  equal  to  its 
outstanding  principal  balance  plus 
accrued  interest;  (b)  the  Note  represents 
approximately  14  percent  of  the  Plan's 
assets;  (c)  the  Note  bears  interest  at  the 
rate  of  9V4  percent  per  annum  which  is 
above  the  rate  of  return  that  is  currently 
available  to  the  Plan  from  its  other 
investments  and  it  is  secured  by  the 
Property  which  has  an  independently 
appraised  value  that  is  substantially  in 
excess  of  the  outstanding  principal 
balance  of  the  Note:  (d)  the  Plan  will  not 
incur  any  servicing  fees  or  commissions 
with  respect  to  the  holding  and 
admini.stration  of  the  Note;  and  (e)  the 
only  person  who  will  be  affected  by  the 
proposed  extension  of  credit  transaction 
will  be  Mr.  Lauterbach,  who  desires  that 
such  transaction  is  consummated. 

Notice  to  Interested  Persons 

Because  Mr.  Lauterbach  is  the  only 
participant  in  the  Plan  who  will  be 
affected  by  the  proposed  transaction,  it 
has  been  determined  that  there  is  no 
need  to  distribute  the  notice  of 
pendency  to  interested  persons. 
Therefore,  comments  and  requests  for  a 
public  hearing  are  due  30  flays  from  the 
date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 


*  According  to  the  applicant,  the  purchase  price 
for  the  Note  is  fixed  by  the  RTC  and  is.  therefore, 
not  subject  to  any  negotiation. 
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CemiBt  Infermatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exen^tion  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
respoosibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  bene^ciaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  wiB  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  Ist  day  of 
Noveotber.  1961. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  91-26770  Filed  11-5-91;  8:45  %m\ 
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NATIONAL  SaENCE  FOUNDATION 

Advisory  Committee  (or  Chemical  and 
Thermal  Systems;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Chemical  and  Thermal  Systems. 

Date  and  time:  November  14-15, 1991. 
1  p.m.  to  5  p.m.  and  8:30  a.m.-5  p.m. 

Place:  Georgetown  Conference 
Center,  3800  Reservoir.  Road.  NW.. 
Washington.  DC. 

Type  of  Meeting:  Open. 

Contact  Person:  Henry  A.  McGee,  Jr., 
Director.  Division  of  Chemical  and 
Thermal  Systems,  room  1115.  National 
Science  Foundation.  (202)  357-9608. 

Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose:  To  provide  advice  and 
recommendation  to  the  Chemical  and 
Thermal  Systems  Division. 

Agenda:  Issues  to  be  discussed  are: 
— Technical  and  Educational  Matters 
— Management  and  Policy  Matters 

Reason  for  late  notice:  Difficulty  in 
reaching  an  acceptable  meeting  date 
and  location  for  advisory  committee 
members. 

Dated:  October  31, 1991. 
M.  Rebecca  Wiakler. 

Committee  Management  Officer. 

[FR  Doc  91-26708  Filed  11-5-01;  8:45  am) 

WLUNO  CODE  7$aS-«1-M 


Special  Emphasis  Panel  In  Cross- 
Disciplinary  Activities;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPf>L£MENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  Rnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (8)  of  5  U.S.C.  552(c). 
Government  in  the  Sunshine  Act. 

Name:  Special  Emphasis  Panel  In 
Cross-Disciplinary  Activities. 

Dates  &  Times:  November  21-22, 1991, 
8:30  a.m.-5  p.m. 

Location.-  St.  James  Hotel. 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 


Agenda:  Review  and  evaluate  CISE 
Institutional  Infrastructure  research 
proposals. 

Contact  Person:  Barbara  H.  Palmer. 
Administrative  Officer.  Office  of  Cross- 
Disciplinary  ActiAdties,  room  304. 
National  Science  Foundation. 
Washington.  DC  20550.  Telephone  (202J 
357-7349. 

Dated:  October  31. 1991. 
M.  Rebecca  WinUer. 

Committee  Management  Officer. 

[FR  Doc  91-26709  Filed  11-5-91;  8:45  an) 

MUNnCOM  7SfS-«V4t 


Divlsiofi  of  Ocean  Sciences 

Ocean  Science  Research  Panel; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting; 

Name:  Ocean  Science  Research  Panel, 

Date  and  Time:  November  22. 1991. 

Place:  National  Science  Foundation, 
1800  G  Street.  NW.  room  614, 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  E)r.  Joan  Mitchell 
Science  Associate,  Division  of  Ocean 
Sciences,  room  809,  National  Science 
Foundation,  Washington.  DC  20550. 
telephone  (202)  357-9639. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in 
oceanography. 

Agenda:  Closed — To  review  and 
evaluate  REU  Site  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
finandal  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S.C.  552b(c). 
Government  in  the  Sunshine  Act 

Dated:  October  31. 1991. 
M.  Rebecca  Wiakler. 

Committee  Management  Officer. 

[FR  Doc.  fll-ZOTip  Filed  11-5-91;  8:45  am) 

BtUJNQ  COOK  7sa6-oi-a 


Special  Emphasie  Panel  In  Physics; 
MeetinQ 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPetEMENTAIIY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
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evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  naturie,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U3.C 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Physics. 

Dotes  &  Times:  November  22. 1992 
8  a.m.-5:30  p.m.  daily. 

Location:  National  Science 
Foundation.  1800  G  Street,  NW.. 
Washington.  DC  20550,  room  341K. 

Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate 
research  experiences  for  undergraduat(>s 
proposals. 

Contact  Person:  Dr.  Rolf  M.  Sinclair. 
Program  Director,  Division  of  Physics, 
National  Science  Foundation,  room  341, 
Washington.  DC  20550.  Telephone  (202) 
357-7966. 

Duted:  Ocloljer  31, 19in 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  91-26711  Filed  11-5-91;  8:45  ttm| 

BILUNQ  CODE  7SSS-01.M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  drafts  of 
two  new  guides  planned  for  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  lit^enses. 

Draft  Regulatory  Guide  DG-8004, 
"Radiation  Protection  Programs  for 
Nuclear  Power  Plants,"  is  being 
developed  to  describe  the  major 
j  elements  of  a  nuclear  power  plant's 
'radiation  protection  program  that  is 
acceptable  to  the  NRC  staff  Draft 
Regulatory  Guide  DG-a006.  "Control  of 
Access  to  High  and  Very  High  Radiation 
Areas  in  Nuclear  Power  Plants,"  is  being 
developed  to  describe  methods 
acceptable  to  the  NRC  staff  of 
implementing  requirements  in  NRC's 


regulations  that  deal  with  high  radiation 
areas  and  preventing  unauthorized 
access  into  very  high  radiation  are.is. 
These  draft  guides  are  for  Division  8, 
"Occupational  Health."  of  the 
Regulatory  Guide  Series. 

These  draft  guides  are  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  regulatory  positions 
in  these  areas.  They  have  not  received 
complete  staff  review  and  do  not 
represent  an  official  NRC  staff  position. 

I\iblic  comments  are  being  solicited 
on  the  guides,  including  any 
implementation  schedule.  Comments 
should  be  accompanied  by  supporting 
data.  Written  comments  may  be 
submitted  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Serxices, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  Comments  will  be 
most  helpful  if  received  by  January  3, 
1992. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  hst  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  205.55. 
attention:  Distribution  and  Mail  Services 
Section.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(Authority:  5  U.S.C  552(a}) 

Dated  at  Rockville,  Maryland,  this  25ib  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Mania. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 

|FR  Doc.  91-26737  Filed  11-5-91;  8:45  am) 
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Clarification  of  Size  Standards 

aoency:  Nuclear  Regulatory 

Commission. 

ACTION:  Size  standards;  clarification. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  clarifying  the  size 
standards  that  apply  to  whether  an  NRC 
licensee  would  qualify  as  a  "small 
entity"  under  the  Regulatory  Flexibility 
Act.  This  clarification  is  believed 
necessary  because  of  numerous 
inquiries  regarding  the  application  of 
these  standards  to  the  payment  of 
annual  fees  required  by  10  CFR  part  171 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  H.  Crimslcy,  Dirt'cfor,  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055.'». 
telephone  (301)  492-7211. 

SUI>PLEMENTARV  INFORMATION:  On 

December  9, 1985  (50  FR  50241),  the  NRC 
adopted  size  standards  it  would  use  to 
determine  whether  an  NRC  licensee 
would  be  considered  a  small  entity  for 
the  purpose  of  implementing 
requirements  of  the  Regulatory 
Flexibility  Act.  On  July  10, 1991  (56  Ht 
31472).  the  NRC  published  a  final  rule 
amending  10  CFR  parts  170  and  171  as 
required  by  Public  Law  101-508,  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  1991  and  the 
four  succeeding  years  through  license 
fees.  In  order  to  reduce  the  impact  of  the 
increase  in  fees  imposed  on  small 
entities,  the  NRC  imposed  a  maximum 
annual  fee  of  $1800  for  each  category  for 
those  licensees  who  qualify  as  small 
entities  under  its  size  standards. 

The  NRC  has  received  over  4.000 
telephone  calls  and  300  letters 
concerning  the  application  of  its  fee  rule. 
Many  of  these  inquiries  concern  size 
standards  used  to  qualify  a  licensee  as 
one  of  the  small  entities  defined  by  the 
Regulatory  Flexibility  Act.  e.g.,  small 
business,  small  organization,  and  small 
governmental  jurisdiction. 

In  the  notice  that  proposed  NRCs  size 
standards  (50  FR  20913;  May  21, 19a5), 
the  NRC  initially  proposed  Si  million  or 
less  in  receipts  as  the  standard  to 
qualify  as  a  small  business  and  a  small 
organization.  A  detailed  discussion  of 
this  proposed  standard  as  applied  to 
small  businesses  was  provided  in  this 
notice.  The  notice  specifically  invited 
comment  on  a  receipts  standard  for 
small,  not-for-profit  organizations. 

In  the  notice  announcing  the  aduptinn 
of  NRC's  size  standards  (50  FR  50241: 
December  9, 1985).  the  NRC  indicated 
that  the  Small  Business  Administration 
(SBA)  had  formally  adopted  $3.5  million 
or  less  as  the  standard  for  qualifying  as 
a  small  business.  The  NRC  stated  that  it 
was  adopting  this  standard,  rather  than 
the  NRC  proposed  standard,  for  all 
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licensees  (other  than  those  which  were 
small  governmental  jurisdictions)  except 
for  private  practice  physicians  and 
educational  institutions.  Because  survey 
data  compiled  by  the  NRC  supported  the 
use  of  the  standard  of  $1  million  or  less 
for  private  practice  physicians,  that 
standard  was  adopted  for  them.  In 
response  to  comments  regarding 
educational  institutions,  the  NRC  noted 
that  an  educational  institution  supported 
by  a  qualifying  small  governmental 
jurisdiction  would  qualify  as  a  small 
entity.  To  accommodate  concerns  of 
other  educational  institutions,  the  NRC 
defined  an  educational  institution  as  a 
small  entity  if  it  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less.  Because  the  NRC  received  no 
public  comment  regarding  a  receipts 
standard  for  small  not-for-profit 
organizations,  the  SEA  standard  of  S3.5 
million  or  less  was  adopted  as  its 
standard. 

In  the  notice  that  proposed  NTlC's  size 
standards,  the  NRC  indicated  that  it  was 
possible  to  apply  the  size  standard  for  a 
small  governmental  jurisdiction 
included  in  the  Regulatory  Flexibility 
Act.  The  NRC  did  not  invite  or  receive 
public  comment  on  this  standard. 
Therefore,  the  standard  adopted  by  the 
NRC  was  the  standard  set  forth  in  the 
Regulatory  Flexibility  Act. 

However,  this  standard  was  not 
included  in  the  December  9. 1985.  notice 
that  described  the  size  standards 
adopted  by  the  NRC.  The  NRC  is 
restating  the  ^ize  standards  to  include 
the  Regulatory  Flexibility  Act's 
definition  of  small  governmental 
jurisdiction.  To  further  improve  clarity, 
the  NRC  is  changing  the  presentation  of 
the  size  standards  to  conform  to  the 
listing  of  defmitions  of  small  entities  in 
the  Regulatory  Flexibility  Act. 

Thus,  size  standards  used  by  the  NRC 
to  qualify  a  licensee  as  a  small  entity 
are  as  follows; 

1.  A  small  business  is  a  business  with 
annual  receipts  of  $3.5  million  or  less 
except  private  practice  physicians  for 
which  the  standard  is  annual  receipts  of 
$1  million  or  less. 

2.  A  small  organization  is  a  not-for- 
proHt  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3.5  million  or 
less. 

3  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50.000. 

4.  A  small  educational  institution  is 
one  that  is  (1)  supported  by  a  qualifying 
small  governmental  jurisdiction,  or  (2) 
one  the  i  is  not  state  or  publicly 


supported  and  has  500  employees  or 
less. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  October.  1991. 

For  the  Nuclear  Regulatory  Commission. 
JamM  M.  Taylor. 

Executive  Director  for  Operations. 
[FR  Doc.  91-26736  Filed  11-5-91;  8:45  am] 
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(Docket  No.  50-324] 

Carolina  Power  &  Light  Co^ 
(Brunswick  Steam  Electric  Plant  Unit 
2);  Exemption 

I. 

Carolina  Power  &  Light  Company 
(CP&L  the  licensee)  is  the  holder  of 
Operating  License  No.  DPR-62.  which 
authorizes  operation  of  Brunswick 
Steam  Electric  Plant  (BSEP),  Unit  2.  The 
operating  license  provides,  among  other 
things,  that  »hp  BSEP.  Unit  2  is  subject  to 
all  rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site  in 
Brunswick  County.  North  Carolina. 

U. 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o). 
is  that  the  primary  containment  shall 
meet  the  leakage  test  requirements  set 
forth  in  10  CFR  part  50.  appendix  J. 
paragraph  III.C.l.  Type  C  tests  require: 

Type  C  tests  shall  be  performed  by  local 
pressurization.  The  pressure  shall  t>e  applied 
in  the  same  direction  as  that  when  the  value 
[sic]  would  be  required  to  perform  its  safely 
function.  .  .  . 

By  letter  dated  luly  29. 1991.  the 
licensee  requested  a  one-time  exemption 
from  appendix  ]  to  10  CFR  part  50  to 
allow  "Type  C  (local  leak  rate)  testing  of 
two  containment  isolation  valves  in  the 
reverse-direction  for  one-time  only.  As 
stated  above,  paragraph  III.C.l  of 
appendix  I  requires  that  for  Type  C 
testing  the  test  pressure  must  generally 
be  applied  to  the  valve  from  the  same 
side  or  applied  from  the  inside- 
containment  side.  However,  the 
regulation  allows  an  exception  if  it  can 
be  determined  that  testing  with  the 
pressure  applied  in  the  reverse-direction 
provides  equivalent  or  more 
conservative  results.  For  BSEP,  Unit  2, 
the  NRC  staff  stated  in  a  Safety 
Evaluation  dated  January  28, 1991.  that 
16  of  51  containment  isolation  valves 
reviewed  did  not  satisfy  the  equivalent- 
or-more-conservative  requirement  that 
allows  reverse-direction  testing.  The 
licensee  is  taking  steps  to  enable  future 


Type  C  tests  for  14  of  these  valves  to  be 
conducted  by  pressurization  in  the 
forward-direction  as  required  by 
appendix  ].  The  testing  of  the  remaining 
two  valves  will  also  be  corrected,  but 
not  until  after  the  next  required  test  for 
the  valves.  Therefore,  the  licensee  has 
requested  that  these  two  valves  be 
exempted  from  the  forward-testing 
requirement  for  their  next  Type  C  test 
(reload  9  outage.  September  through 
November  1991).  The  licensee  will  test 
them  in  the  forward-direction  for  the 
following  Type  C  test  (reload  10  outage, 
scheduled  to  begin  in  March  1993). 

ni. 

The  two  subject  valves  are  B32-V22, 
Recirculation  Pump  A  Seal  Injection 
Valve,  and  B32-V30,  Recirculation  Pump 
B  Seal  Injection  Valve.  The  licensee  has 
initiated  modifications  to  install  test 
connections  that  will  allow  forward- 
direction  testing  of  these  values. 
However,  due  to  insufficient  time 
available  to  perform  the  engineering 
necessary  to  complete  the  installation  of 
these  modifications  prior  to  the  reload  9 
outage  (September  through  November 
1991)  installation  of  these  test 
connections  will  be  completed  during 
the  reload  10  outage  scheduled  to  begin 
in  March  1993.  Since  appendix  ]  requires 
Type  C  testing  at  every  refueling  outage 
(although  in  no  case  at  intervals  greater 
than  two  years),  the  requested 
exemption  will  allow  only  one 
additional  reverse-direction  test  of  the 
valves,  during  the  upcoming  reload  9 
refueling  outage.  The  NRC  staff  has 
performed  an  evaluation  of  the 
exemption  request,  and  has  determined 
that  CP&L  has  provided  adequate 
justification  for  the  requested 
exemption. 

IV.  j 

Pursuant  to  10  CFR  50.12(ff)(2)(v).  the 
Commission  will  not  consider  granting 
the  exemption  unless  the  licensee  has 
made  good  faith  efforts  to  comply  with 
the  regulation.  The  NRC  staff  believes 
that  CP&L  has  taken  prudent  steps  to 
improve  the  containment  integrity  and  if 
it  would  not  have  required  extending  the 
refueling  outage  would  have  complied 
with  appendix  J.  I 

Based  on  our  evaluation,  the  NRC 
staff  has  concluded  that  CP&L  has  made 
a  good  faith  effort  to  comply  with  the 
requirements  of  appendix  J  and  that 
special  circumstances  as  described  in  10 
CFR  50.12(a)(7|(v)  exist. 

Therefore,  ti  e  Commission  has 
determined  that  the  requested  one-time 
exemption  from  the  appendix  J  forward- 
direction  testing  requirements  for  valve: 
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B32-V22  and  B33-V30  should  be 
granted. 

V.  i 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
5ai2(a).  that  (1)  this  Exemption  is 
authorized  by  law,  will  not  endanger  life 
or  property  or  the  common  defense  and 
security,  and  (2)  is  otherwise  in  the 
public  interest  Therefore,  the 
Commission  hereby  approves  the 
following  exemption  request. 

A  one-time  exemption  is  granted  from 
the  requirements  of  paragraph  III.C.l 
that  requires  a  local  leak  rate  test  for 
containment  isolation  valves  B32-V22 
and  B33-V30  be  conducted  in  the 
forward  direction.  For  good  cause  ' 

shown,  this  Exemption  will  allow  one 
additional  reverse-direction  test  for 
these  valves,  during  the  reload  9 
refueling  outage,  scheduled  to  begin  in 
September  1991. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment,  (56  FR  54910). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Stavan  A.  Vuga, 

Director,  Division  of  Reactor  ProjecU—l/Il, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  91-26738  Filed  ll-S-91:  8:45  am) 
nuMQ  cooc  7sa*-st-H 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Discount  Rates  To  Bs  Ussd  In 
Evaluating  Deferred  Costs  and 
Benefits 

October  29. 1991. 

AOENCV:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

action:  Notice  of  proposed  revision  and 

expansion  of  OMB  Circular  A-94. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  revise  Circular  A-94 
during  1992  and  is  considering 
expanding  it  to  provide  broader 
guidance  on  benefit/cost  analysis. 
Among  the  subjects  to  be  considered 
are:  (a)  What  kinds  of  benefit/cost 
analysis  should  be  required  for  different 
types  and  sizes  of  Federal  programs  and 
proposals;  (b)  what  discount  rates 
should  be  used  in  evaluating  deferred 
costs  and  benefits;  for  example,  should 
rates  be  based  on  Federal  Ixirrowing 


costs  or  some  other  concept,  and  should 
they  be  allowed  to  vary  over  time;  (c) 
what  standards  should  be  used  for 
valuing  and  projecting  intangible 
benefits  and  costs;  (d)  how  should 
distributional  effects  be  treated;  (e)  how 
should  uncertainty  be  treated;  and  (f) 
other  issues  on  the  definition  and 
measurement  of  costs  and  benefits. 
DATES:  Persons  who  wish  to  comment 
on  the  proposed  revision  of  Circular  A- 
94  should  submit  their  comments  no 
later  than  February  28, 1992. 
ADDRESSES:  Comments  should  be 
addressed  to:  Robert  B,  Anderson, 
Office  of  Economic  Policy,  Office  of 
Management  and  Budget,  room  9002, 
New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Robert  B.  Anderson.  Office  of  Economic 
Policy,  telephone  (202)  395-3381  or 
Randolph  M.  Lyon.  Office  of  Economic 
Policy,  telephone  (202)  395-5800.  Copies 
of  the  unrevised  circular  are  available  at 
the  address  above. 
SUPM^MENTARY  INFORMA-nON:  The 

revised  circular  will  be  drafted  next 

spring.  Upon  completion,  notice  of  its 

availability  for  comment  will  be  placed 

in  the  Federal  Register. 

Datrell  A.  Johnson, 

Assistant  Director  for  Administration. 

[FR  Doc.  91-26680  Filed  11-S-91;  8:45  am] 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Alpine  VUiage, 
Apache  County,  AZ 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Alpine  Village 
located  In  Alpine,  Apache  County. 
Arizona,  is  affected  by  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  speciffed  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  February  4, 
1992. 

ADDRESSES;  Copies  of  detailed    . 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Joanne  Burroughs. 
Resolution  Trust  Corporation.  Central 
Western  Consolidated  Office.  2910 
North  44th  Street,  Phoenix,  AZ  850ia 
(602)  381-346a  Fax  (602)  954-0549. 
8UPPt.EM£MTARY  INFORMATION:  The 

property  is  primarily  undeveloped  and  is 


located  to  the  west  of  Route  666.  in 
Alpine.  Apache  County.  Arizona.  The 
north,  west,  and  southern  boundaries  of 
the  property  border  the  Apache- 
Sitgraves  National  Forest  with  the  San 
Francisco  River  flowing  through  the 
northeastern  comer  of  the  property.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  Public 
Law  101-591  (12  U.S.C.  1441a-3). 
Characteristics  of  the  property 
include:  The  property  is  approximately 
380  acres.  About  154  acres  of  the 
property  have  been  subdivided  intd  lota 
some  of  which  are  partially  developed. 
The  property  is  located  in  the  lower 
northeast  slopes  of  South  Mountain  and 
Alpine  Peak  in  the  San  Francisco  River 
Valley.  The  terrain  is  a  combination  of 
open  meadow,  generally  hilly  terrain 
with  a  mbcture  of  steep  slopes  and 
heavily  forested  areas,  consisting  of 
ponderosa  pine,  jack  pine,  oak,  and 
aspen. 

Property  size:  Approximately  380 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
February  4, 1992  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)).  V 

Written  notices  of  Serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  February 
4, 1992  to  )oanne  Burroushs  at  the  above 
ADDRESSES  and  in  the 'following  form: 

Notica  of  Serioua  Intaratt 

RE:  Alpine  Village 

Federal  Register  Publication  D«tK . 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Nolir« 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990.  PJ.  101-591, 
Section  10(b)(2),  (12  U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g..  price  and 
method  of  nnancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  ornatural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  October  31. 1991. 
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Resolution  Trust  Corporation. 

WiDiam  |.  Tricarico, 

Assistant  Executive  Secretary. 

|FR  Doc.  91-28772  Filed  11-5-81:  8:45  am] 

SaUJNO  COM  (714-01-11 


Coastal  Barrier  Improvement  Act; 
Property  Avallal)illty;  Oak  Valley,  El 
Paso  County,  CO 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Oak  Valley 
located  in  El  Paso  County.  Colorado,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  February  4. 
1992. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Rory  Johnson, 
Resolution  Trust  Corporation, 
Minneapolis  Consolidated  Office.  3400 
Yankee  Drive.  3rd  Floor.  Eagan,  MN 
55122.  (612)  883-4572.  Fax  (612)  683- 
4580. 

SUPPlfMENTARV  INFORMATION:  The 
property  consists  of  six  undeveloped 
parcels  on  the  suburban  fringe  of 
northwest  Colorado  Springs,  El  Paso 
County,  Colorado.  It  is  located  at  the 
intersection  of  Centennial  Boulevard 
and  Allegheny  Drive  at  the  base  of  the 
Pikes  Peak  Mountains.  The  property  is 
accessible  from  Interstate  25  at  the 
Woodman  Interchange  and  abuts  the 
Pike  National  Forest.  The  property  is 
covered  property  within  the  meaning  of 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law 
101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  is  approximately 
122.31  acres  in  size  and  consists  of  six 
parcels  in  an  area  of  predominately 
rolling  terrain.  The  property  is 
undeveloped  and  has  outdoor 
recreational  value. 

Property  size:  Approximately  121.31 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
February  4, 1992  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  aie: 

1.  Agencies  or  entities  of  the  Federal 
government: 


2.  Agencies  or  entities  of  State  or  local 
government:  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  February 
4. 1992  to  Rory  Johnson  at  the  above 
ADDRESSES  and  in  the  following  form: 

Notice  of  Serious  Intereet 

RE:  Oak  Valley 

Federal  Register  Publication  Date: 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990.  P.L  101-591, 
Section  10(b)(2).  (12  U.S.C.  1141a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g..  price  and 
method  of  nnancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
hisiorical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  October  31, 1991. 
Resolution  Trust  Corporation. 
William ).  Tricarico, 
Assilant  Executive  Secretary. 
(FR  Doc  91-26773  Filed  11-5-91:  8:45  am] 
WUJNQ  COOC  •714-01-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Swan's  Nest, 
Summit  County,  CO 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

summary:  Notice  is  hereby  giveirthat 
the  property  known  as  Swan's  Nest  in 
Summit  County,  Colorado,  is  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1900,  as  specified  . 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  February  4. 
1992. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Steven  Reid, 
Resolution  Trust  Corporation.  Metroplex 
Consolidated  Office,  3500  Maple 
Avenue.  Reverchon  Plaza,  Suite  210, 
Dallas,  TX  75219-3935,  (214)  443-4738, 
Fax  (214)  443-'482S. 
SUPPLEMENTARY  INFORMATION:  The 
property  is  undeveloped  and  is  located 
on  the  east  and  west  sides  of  Colorado 
State  Highway  9  approximately  one-half 


mile  north  of  Tiger  Road,  Summit 
County,  Colorado.  The  property  is 
environmentally  sensitive,  primarily 
because  it  is  bisected  by  the  Swan  and 
Blue  Rivers.  The  property  includes  some 
wetlands  and  is  adjacent  to  the 
Arapahoe  National  Forest.  The  property 
is  covered  property  within  the  meaning 
of  section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law 
101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  is  approximately 
139  acres  of  undeveloped  land,  including 
some  wetlands,  and  is  bisected  by  both 
the  Swan  River  and  the  Blue  River.  The 
topography  of  the  property  is  relatively 
level  when  compared  to  the  surrounding 
mountainous  terrain  and  the  site  is 
primarily  located  on  the  valley  floor. 

Property  size:  Approximately  139 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before  - 
February  4. 1992  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  February 
4, 1992  to  Steven  Reid  at  the  above 
ADDRESSES  and  in  the  following  form: 

Notice  of  Serious  Interest 

RE:  Swan's  Nest 

Federal  Register  Publication  Date: 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  P.L  101-591. 
Section  10(b)(2).  (12  U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  Hnancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  October  31. 1991. 
Resolution  Trust  Corporation. 
WiUiam  |.  Tricarico. 
Assistant  Executive  Secretary. 
(FR  Doc.  91-28774  Filed  11-5-91;  8:45  am) 
MLUNO  COOC  (rit-OI-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer;  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings. 
Information  and  Consumer  Services,  450 
Fifth  Street.  NW..  Washington,  DC 
20549. 


Extension 


FMaNo. 

Rule/Form 

270-214...! 

270-40 

4-R,  S-R,  6-R  and 
7-H. 
Fonn  AOV-W  Rule 

270-42 

203-2. 
Rule  204-3. 

270-21 7 

Rule  20e(4>-2. 



Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission 
("Committee")  has  submitted  for  OMB 
approval  extension  of  the  following: 
Rule  0-2  (17  CFR  275.0-2)  and  Forms  4- 
R  (17  CFR  279.4).  5-R  (17  CFR  279,5),  6-R 
(17  CFR  279.6)  and  7-R  (17  CFR  279.7); 
Form  ADV-W  (17  CFR  279.2)  and  Rule 
203-2  (17  CFR  275.203-2):  Rule  204-3  (17 
ere  275.204-3);  and  Rule  206(4)-2  (17 
CFR  275.206(4)-2).  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 

Rule  0-2  requires  certain  nonresident 
persons  to  furnish  to  the  Commission  a 
written  irrevocable  consent  and  power 
of  attorney  that  designates  the 
Commission  as  an  agent  for  service  of 
process,  and  that  stipulates  and  agrees 
that  any  civil  suit  or  action  against  such 
person  may  be  commenced  by  service  of 
process  on  the  Commission.  Regulations 
279.4.  279.5,  279.8.  and  279.7  (17  CFR 
279.4),  279.5.  279.6  and  279,7)  designate 
Forms  4-R,  5-R,  6-R  and  7-R.  as  the 
irrevocable  appointments  of  agent  for 
service  of  process,  pleadings  and  other 
papers  to  be  filed  by  an  individual 
nonresident  investment  adviser,  a 
corporation  nonresident  investment 
adviser  or  an  unincorporated 
nonresident  investment  adviser,  a 
partnership  nonresident  investment 
adviser,  or  a  nonresident  general  partner 
of  an  investment  adviser  or  a 
nonresident  "managing  agent"  of  an 
unincorporated  investment  adviser, 
respectively,  which  is  registered  or 


applying  for  registration  with  the 
Commission  as  an  investment  adviser. 
There  are  approximately  3  registrants 
subject  to  rule  0-2,  for  a  total  of  3 
burden  hours. 

Rule  203-2  governs  withdrawal  from 
registration  under  the  Advisers  Act  and 
Form  ADV-W  is  the  form  for 
withdrawing  registration  under  the 
Advisers  Act.  Approximately  2,200 
registrants  file  Form  ADV-W  annually, 
for  a  total  of  2,200  burden  hoars. 

Rule  204-3  requires  certain  written 
disclosure  statements.  There  are 
p.pproximately  18.600  Investment 
bdvisers  subject  to  rule  204-3,  for  a  total 
of  158.100  burden  hours. 

Rule  206(4)-2  governs  the  custody  or 
possession  of  funds  or  securities  by 
registered  investment  advisers.  There 
arc  approximately  650  registrants 
subject  to  rule  206[4)-2,  for  a  total  of 
81,250  burden  hours. 

The  estimates  of  burden  hours  set 
forth  above  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act,  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  total  burden  hours  for 
compliance  with  Commission  rules  and 
forms  to  Kenneth  A.  Fognsh,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549,  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Projects  3235-0240,  3235-0313, 
3235-0047,  3235-0241).  room  3208.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Dated:  October  21. 1991. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  91-26740  Filed  11-5-81:  8:45  am] 
WLUNO  COOC  seio-ei-M 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  onicer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From;  Securities  and 
Exchange  Commission,  Office  of  Filings, 
Information  and  Consumer  Services,  450 
Fifth  Street,  NW.,  Washington.  DC 
20549. 


Adoption  and  Rescission 

File  No.  270-381— Rule  489  and  Form  F- 

N 

File  No.  270-303— Rule  6c-e  and  Form 
N-6C9 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  et  aeq.].  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  for  OMB 
approval  the  adoption  of  Rule  489  and 
Form  F-N  under  the  Securities  Act  of 
1933  (the  "1933  Act ')  and  the  rescission 
of  Rule  6c-9  and  Form  N-6C9  under  the 
Investment  Company  Act  of  1940  (the 
"1940  Act").  Rule  60-0  permits  a  foreign 
bank  or  the  bank's  finance  subsidiary  to 
offer  or  sell  its  debt  securities  or  non- 
voting preferred  stock  in  the  United 
States  without  registering  as  an 
investment  company  under  the  1940  Act. 
Form  N-«C9  is  filed  by  foreign  entities 
seeking  to  rely  on  Rule  6c-0  .  New  Rule 
3a-e  under  the  1940  Act  would  except 
foreign  banks,  foreign  insurance 
companies  and  certain  related  entities 
from  the  definition  of  "investment 
company"  in  the  1940  Act,  thereby 
r^^ndering  Rule  to-9  unnecessary. 
However,  Rule  489  would  require  that 
entities  making  a  public  offering  of 
securities  in  reliance  on  Rule  3a-e  file 
Form  F-N  which,  like  Form  N-«C9, 
appoints  a  United  States  agent  for 
service  of  process. 

Each  of  the  estimated  fifty 
respondents  on  Form  F-N  would  incur 
on  average  estimated  one  burden  hour  ' 
to  comply  with  the  requirement  to  file 
t!ic  form.  Each  of  the  estimated  one 
hundred  annual  respondents  on  Form 
N-6C9  (as  was  proposed  to  be  amended) 
v.'ould  have  incurred  an  average 
estimated  one  burden  hour  to  comply 
V  ith  the  requirement  to  file  the  form, 
which  will  not  be  incurred  upon  the 
rescission  of  Form  N-eC9. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549.  and  Gary 
Waxman.  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208. 
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New  Executive  Office  Building. 
Washingtoa  DC  20503. 

October  24. 1991. 
MacpMl  R  McFariMuL 

Deputy  Secretary. 

(FR  Doc.  91-aB7«l  Filed  11-5-81;  a45  am] 


inelMM  No.  34-29MS:  Fit*  No.  SR-CSE- 
91-03] 

Self-negutatory  Orgarrizations;  Notice 
o*  FJHog  of  Amendmefrt  and  Order 
Granting  Partial  Acceierated  Approval 
of  Proposed  Rule  Change  t>y  ttie 
Ctndnnati  Stoctt  Exchange  Relating  to 
Preferandng  of  Ptit>lic  Agency  Maricet 
and  MartetaMe  Umit  Orders  t>y 
Designated  Dealers 

October  30. 1991. 

I.  Introductioa  and  Background 

On  October  25. 1991.  the  Gncinnati 
Stock  Exchange.  Inc.  {"CSE")  filed  an 
amendment  to  Pile  No.  SR-CSE-01-03 
with  the  Securities  and  Exchange 
Commission  ^Commission")  pursuant 
to  Section  19(b)tl)  of  the  Securities 
Exchange  Act  of  1934  ("Act").  15  U.S.C. 
78s(b)(l).  and  Rule  19b-4  thereunder.' 
The  purpose  of  the  amendment  is  to 
increase  from  60  to  125  the  numt>er  of 
stocks  that  a  Designated  Dealer  can 
preference  to  itself.'  This  release 
requests  comment  on  the  amendment 
and  grants  partial  accelerated  approval 
of  File  Na  SR-CSE-91-03.' 

The  CSE  originally  submitted  File  No. 
SR-CSE-91-03  on  |uly  15. 1991.  and  an 
amendment  thereto  on  (uly  9. 1991.*  In 
the  proposal,  as  amended  by  the  first 
amendioent.*  the  CSE  requested 
accelerated  approval  of  a  six-month 
exteosioo  of  paragraphs  (u),  (1)  and  (m) 
of  Exchange  Rule  11.9.  which  modify  the 
Exchange's  time  priority  rules,  to 
establish  a  six-month  pilot  prefereocing 


'  See  letter  from  David  Colker.  Executive  Vice 
President  CSE.  to  Brandon  Becker.  Deputy  Director. 
Divisioa  of  Marke<  Refutation,  dated  October  ZS. 
1991  ("October  Letter").  See  alio  letter  bom  David 
Colker.  Executive  Vice  PreaidenC  CSE.  to  Brandon 
Becker.  Deputy  Director.  Divitlon  of  Market 
Regulation,  dated  October  25. 1991. 

*  The  original  rule  Gbag  reqitetted  autiKnity  to 
remove  entirely  tbe  liinit  an  the  number  of  aloeka 
that  a  Designated  Dealer  could  preference  to  itself. 

*  In  the  amendment  tbe  CSE  stated  that  it  has  at 
least  one  atember  firm  that  wo«id  Hke  to  increase 
the  number  of  stocks  that  It  can  preference.  See 
October  letter. 

*  See  Securities  Exchange  Act  Release  No.  29&24 
(August  S.  1901).  SO  fH  38iaa 

*  See  letter  from  Kevin  S  Fogarty.  Vice  President. 
Market  Regulatioa.  CSE.  to  Christme  Sakadi. 
Branch  Chtef.  Naltonal  Market  System  Branch. 
Divisioo  of  Market  Regulatioa  dated  July  2a  1991 
Cluly  Letter-). 


rule.*  In  addition,  the  CSE  requested 
approval  for  an  amendment  to  Rule  11.9 
to  remove  the  limit  on  the  number  of 
issues  a  Designated  Dealer  can 
preference  during  the  pilot  period. 

The  preferencing  rule  modifies  the 
Exchange's  time  priority  rules  to  permit 
a  market  maker  to  act  as  Dealer  of  the 
Day  and  have  priority  over  same-priced 
market  maker  or  professional  agency 
interest  entered  prior  in  time  to  his  bid 
or  offer  when  the  market  maktjr  is 
interacting  with  public  agency  market 
and  marketable  limit  orders  that  he  or 
she  represents  as  agent.  The  CSE 
intended  the  original  proposal  to 
provide  market  maker*  with  the  ability 
to  retain  and  execute  their  internal  order 
flow  at  the  best  bid  or  offer,  provided 
the  public  Umit  orders  on  the  book  have 
been  executed  at  that  price.  The  tioie 
priority  rule  was  designed  to  create 
incentives  for  a  market  maker/dealer  to 
direct  his  or  her  own  retain  order  flow  to 
the  Exchange,  permitting  the  market 
maker /dealer  to  preference  itself  over 
other  profetslonals  with  respect  to  order 
flow  that  the  market  maker/dealer  la 
directing  to  the  Exchange. 

On  Aiigust  5. 1991.  the  Commission 
published  a  release  requesting  comment 
on  the  proposal,  as  amended  and 
granting  partial  accelerated  approval  to 
extend  the  pilot  period  At  that  time,  the 
Commission  reserved  the  issue  of 
removing  the  cap  on  the  number  of 
issues  a  designated  Dealer  can 
preference.  The  Commission  received  no 
comments  on  the  proposal. 

n.  Desciiptioii  of  the  Proposal  and 
Exdiange  Rationale 

On  October  25. 1991.  the  CSE 
submitted  the  second  amendment  to  the 
filing,  which  is  the  subject  ol  this 
release.  In  response  to  concerns 
expressed  by  the  Commission  on  the 
CSE's  request  to  remove  the  limit  on  the 
number  of  issues  a  Designated  Dealer 
can  preference  dtiring  the  pilot  period 
the  CSE  amended  the  filing  to  request 
that  the  Commission  approve  an 
increase  in  the  limit  from  60  issues  to 
125  issues,  rather  than  approve  the 
removal  of  the  limit  entirely.* 


*  See  Securltlet  Exchange  Act  Kelease  No.  28866 
(Febniary  7. 1991).  S*  Ft  S«M.  in  wkkM  the 
Commission  originally  approved  the  rules  for  a  six- 
mooth  pilot  program. 

^  Origlnany.  as  a  condition  of  Commission 
approval  of  the  preferencing  rule,  the  CSE  agreed  to 
propose  the  rule  on  a  six-month  pilot  l>aals  and 
amend  the  pro|xisat  to  address  ConunissuMi 
concerns  regarding:  (1)  Short-sale  arbitrage 
programs:  t21  payment  for  order  flow:  (3)  the  number 
of  iseues  tlut  a  Designated  Dealer  oouM  preference 
during  the  period  of  the  pilot:  and  (4)  leaglh  of 
service  as  a  Designated  Dealer.  To  prevent  the  uae 
of  preferencing  to  facilitate  program  trading,  the 


As  a  condition  of  increasing  the  60 
issue  limit  on  the  number  of  issues  a 
Designated  Dealer  can  preference,  the 
CSE  has  a^eed  to  provide  tbe 
Commission  with  the  following 
information  during  the  extension  of  the 
pilot  to  aid  the  Commission  in 
evaluating  the  effect  of  lifting  the  sixty- 
issue  cap:  (1)  A  list  Indicating  how  many 
Designated  Dealers  are  preferencing  in 
more  than  sixty  issues:  (2)  a  list 
identifying,  in  each  such  case,  the  issues 
being  preference:  and  (3)  reports 
indicating  the  volume  preferenced  in 
each  issue.  Further,  the  CSE  has  stated 
that,  if  the  Commission  requests  it,  it 
would  provide  available  information 
relating  to  specific  intervals  of  time.* 
Finally,  the  CSE  stated  that  the  dealer 
preferencing  program  will  not  be  used 
for  index  arbitrage  purposes  until 
permitted  by  the  Commission.* 

The  CSE  stated  that  increasing  the 
limit  would  permit  the  CSE  to  conduct  a 
more  extensive  pilot  and  thtis  generate 
data  to  determine  the  real  value  and 
impact  of  preferencing  on  the  markets. 
In  addition,  the  CSE  believes  that 
increasing  the  limit  will  provide  dealers 
with  flexibility  they  need  to  experiment 
with  different  issue  mixes  and  improve 
the  Exchange's  ability  to  attract  market 
makers  to  the  National  Securities 
Trading  System. 

IIL  D'iKinaioa 

The  Commission  finds  that  the 
proposal  to  increase  the  limit  on  the 
number  of  issues  a  Designated  Dealer 
can  preference  to  125  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange. 
Specifically,  the  proposal  is  consistent 
with  section  6(b)(5)  because  it  is 
designed  to  promote  |ust  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling. 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposal  addresses  tbe  CSE's 
legitimate  desire  to  attract  additional 
business  to  the  exchange. 


CSE  agreed  to  limit  to  80  (ha  number  of  issues  tttat  a 
designated  Dealer  cooM  preference. 

■  See  |uly  Letlw. 

*  See  October  Lettw.  In  addition,  the  CSE  stated 
that  an  Interpretation  to  Rule  11.0  that  speciried  the 
conditions  under  which  preferencing  Oealgnaled 
Dealers  could  effect  index  arbitrage  through  the 
system  is  nM  and  voMl  8m  iattar  from  Kevin  8. 
Pogarty.  Vic*  PrMldesC  Maricet  Raritation.  CSB.  to 
Christine  A.  Sakack.  Braodi  Chiet  SEC  dated 
October  29. 1991. 
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The  Commission  finds  good  cause  for 
approving  the  amendment  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing.  The 
Commission  believes  that  accelerated 
approval  will  provide  the  CSE  the 
ability  to  determine  the  effect  of  the 
increased  limit  on  market  makers' 
willingness  to  participate  in  the  program 
before  the  CSE  has  to  make  the 
determination  as  to  whether  to  seek 
permanent  approval  of  the  amendments 
to  Rule  11.9. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  original 
and  amended  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the  principle 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  be  submitted  by 
November  27, 1991. 

V.  Conclusion 

Based  on  the  foregoing,  the 
Commission  has  concluded  that 
approval  of  the  amendment,  which 
increases  the  maximum  number  of 
stocks  that  a  Designated  Dealer  can 
preference,  is  consistent  with  the 
requirements  of  the  Act  and  that  it  is 
appropriate  to  approve  the  proposal. 

It  Is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
amendment  to  increase  the  maximum 
number  of  stocks  a  Designated  Dealer 
can  preference  to  125  be,  and  hereby  is, 
approved  until  February  7, 1992. 

For  the  Coininission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authory.  17  CFR  200.30-3(a)(12). 

Margarai  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  91-26744  Filed  lO-S-Ol;  8:45  am] 

■tLUNQ  coot  SOIO-IMI 


(Releaae  No.  34-29886;  Rlt  No.  8R-MSTC- 
81-08] 

October  30, 1991 

Self-Regulatory  Organizattone; 
Midwest  Securities  Trust  Company, 
Notica  of  Rling  and  Immediate 
Ef factlvenesa  of  a  Proposed  Rule 
Change  Relating  to  Advances  of 
Dividends.  Interest  and  Other 
Paymants  or  Distributions 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b),  notice  is  hereby  given 
that  on  October  24, 1991,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Term*  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
Article  III,  Rule  1.  Section  3  and  Article 
rV,  Rule  1,  Section  3  of  MSTC's  Rules. 
Capitalized  terms  used  herein  have  the 
same  meanings  ascribed  to  them  in 
MSTC's  Rules.  The  proposed  rule 
change  clarifies  MSTC's  rights  with 
respect  to  dividends,  interest,  and  other 
distributions  in  respect  of  securities  that 
MSTC  has  advanced  to  its  Participants 
prior  to  receipt  by  MSTC  of  such 
payments  from  issuers  or  paying  agents. 

n.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC's  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  Item  IV  below.  MSTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  amendment  to  Article  III,  Rule  1, 
section  3  clarifies  that  if  an  issuer  or 
paying  agent  fails  to  make  a  cash 
distribution  or  payment  in  respect  of 
securities  and  MSTC  has  credited 


Participants  accounts  to  refieci  4uch 
payments.  MSTC  has  the  right  either  to 
(a)  require  the  Participants  immediately 
to  pay  MSTC  cash  in  the  amount  to 
credited  by  MSTC  or  (b)  reverse  such 
credits  and  reflect  the  reversal  in  the 
computation  of  the  cash  settlement 
balance  due  to  or  from  MSTC  in 
accordance  with  Article  III.  Rule  1. 
section  1  of  MSTC's  Rules. 

The  amendment  to  Article  IV.  Rule  1 
section  3  clarifies  that  Participants  are 
deemed  immediately  to  have  granted  to 
MSTC  all  their  rights  in  and  to  the 
payments  or  distributions  credited,  but 
not  then  received,  by  MSTC  as 
described  in  the  preceding  paragraph. 
The  amendment  also  makes  clear  that 
all  rights  to  such  payments  or 
distributions  revert  to  the  Participants  in 
the  event  MSTC  elects  to  reverse  the 
credits  for  such  payments  or 
distributions  as  described  in  the 
preceding  paragraph. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act  in 
that  it  provides  greater  certainty  in  the 
application  of  MSTC's  existing  Rules. 

B.  Self-Regulatory  Organization's  ' 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  any 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  change 
because  the  proposed  rule  change 
merely  clarifies  existing  rights  of  MSTC 
and  its  Participants. 

C.  Self-Regulatory  Organization's  . 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  with  respect  to  the 
proposed  rule  change  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  "Qming  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  paragraph  (e)  of  Rule 
19b-4  thereunder  because  the  proposed 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 
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rV.  SoiiciUtioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20S49.  Copies  of  the 
submission,  all  subsequent  amendments, 
ail  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth.  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  MSTC.  All 
submissions  should  refer  to  File  No.  SR- 
MSTC-91-05  number  and  should  be 
submitted  by  November  27, 1991. 

For  the  Commission,  by  the  Division  of 
-Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFH  Doc.  91-28745  Filed  11-^-91:  8:45  am) 

RUJNO  COOC  StlA-SI-ll 


(Release  No.  34-29881;  FN*  No.  SR-NASO- 

91-551 

Self -Regulatory  Organizations;  Notice 
of  FiNng  and  Imnnedlate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Small  Order  Execution 
System  Tier  Size  Classification 

October  29, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  24, 1991,  the 
National  Association  of  Securities 
Dealers,  Ira  ("NASD"  or  "Association") 
nied  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  L  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
"a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or  enforcement 
of  an  existing  rule"  under  section 
19(b)(3)(A)(i)  of  the  Act.  which  renders 
the  rule  effective  upon  the  Commission's 
receipt  of  this  Filing.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
interpretation  of  an  existing  rule, 
pertaining  to  the  Association's  periodic 
reclassification  of  securities  in  the 
appropriate  Small  Order  Execution 
System  ("SOES")  maximum  order  size 
tiers,  as  described  more  fully  below. 

II.  Self-Re]pilatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutor)'  Basis  for,  the  Proposed  Rule 
change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Purpose  of  the  rule  change  is  to 
notify  the  Commission  of  the 
reclassification  of  some  487  National 
Market  System  (~NMS")  securities 
within  the  maximum  SOES  order  size 
tier  levels.  The  Association  reviews  the 
tier  levels  applicable  to  each  security 
periodically  (approximately  every  six 
months)  to  determine  if  the  trading 
characteristics  of  the  issue  have 
changed  so  as  to  warrant  a  SOES  tier 
level  move.  Such  a  review  was 
conducted  as  of  }une  30, 1991,  using 
second  quarter,  1991  trading  data  and 
the  following  established  criteria: 

A  1,000-share  maximum  order  size  for 
NASDAQ/NMS  securities  with  an 
average  daily  nonblock  volume  of  3,000 
shares  or  more  a  day,  a  bid  price  less 
than  or  equal  to  $100,  and  three  or  more 
market  makers: 

A  500-share  maximum  order  size  for 
NASDAQ/NMS  securities  with  an 
average  daily  nonblock  volume  of  1.000 
shares  or  more  a  day.  a  bid  price  less 
than  or  equal  to  $150,  and  two  or  more 
market  makers; 

A  200-share  maximum  order  size  for 
NASDAQ/NMS  securities  with  an 
average  daily  nonblock  volume  of  less 
than  1,000  shares  a  day,  a  bid  price  less 
or  equal  to  $250,  and  fewer  than  two 
market  makers. 


The  487  NASDAQ/NMS  securities 
that  have  been  reclassified  as  of 
October  31, 1991,  are  set  out  in  NASD 
Notice  to  Members  91-64,  attached  as 
Exhibit  2  to  the  instant  filing.  As  a  result 
of  the  rule  cha.ige,  the  number  of 
NASDAQ/NMS  securities  in  the  1,000 
share  tier  will  go  from  1,790  to  1,824:  in 
the  500  share  tier,  from  501  securities  to 
472;  and  in  the  200  share  tier,  from  322 
securities  to  317. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rulemaking  initiatives  of  the  NASD  be 
designed  to  "foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market" 
The  NASD  believes  that  the 
reassessment  of  securities  with  SOES 
tier  levels  will  further  these  ends  by 
providing  an  efficient  mechanism  to 
facilitate  small  order  executions  in  the 
NASDAQ  market 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changs  and  Timing  for 
Conunission  Action 

The  foregoi.ng  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(AKi)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  constitutes  a  stated 
practice  with  respect  to  the 
administration  of  an  existing  rule  of  the 
NASD. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.  the 
Commisison  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the- 
purposes  of  the  Act. 
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rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  (insert  date  21  days 
from  the  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Buthority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  91-28748  Filed  11-5-91:  8:4.'5  am) 

BnjJNQ  COOC  W10-01-M 


IRel.  No.  34-29887;  File  No.  SR-MYSE-91- 

361 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  Electronic  "T+ 1" 
Overnight  Comparison  of  Exchange 
Options  Transactions 

October  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  October  10, 1991,  the  New 
York  Stock  Exchange,  Inc.  ("Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  change  consists  of 
amendments  to  Exchange  Rules  760  and 
765,  the  rescission  of  present  Rules  761 


and  764,  and  the  adoption  of  new  Rules 
761  and  764.  The  purpose  of  the  proposal 
is  to  provide  for  electronic  "T+1" 
overnight  comparison  of  Exchange 
option  transactions  on  and  after  March 
31. 1992. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Changes 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  statutory 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change,  llie  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self  Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

(1)  Purpose 

In  September  of  1968.  the  Exchange 
began  to  implement  its  'T+1"  • 
Overnight  Comparison  System  (*T+1" 
OCS)  by  adopting,  in  principle.  Rule  130. 
This  rule  now  requires  that  "regular 
way"  transactions  in  listed  stocks, 
rights,  and  warrants  (but  not  listed 
bonds)  must  be  compared  or  closed  out 
within  one  business  day  from  the  trade 
date.* 

Because  the  implementation  of  the 
"T-t-1"  OCS  involved  a  complete 
overhaul  of  the  Exchange's  uncompared 
trade  resolution  process,  requiring  the 
replacement  of  what  was  essentially  a 
labor-intensive  manual  process  with  a 
largely  electronic  process,  it  was 
implemented  over  a  17-month  period. 
The  conversion  process  was  completed 
on  August  6, 1990.  Since  that  time,  the 
Exchange  has  received  a  number  of 
informal  requests  to  expand  the  use  of 
the  "T-H"  OCS  to  the  comparison  of 
options  transactions. 

In  considering  these  requests,  the 
Exchange  is  aware  that  since  options 
transactions  are  presently  compared  on 
"T-t-1",  there  will  be  no  reduction  in 
exposure  to  risk  due  to  market 
fluctuations  as  was  the  case  in  stocks. 
However,  changing  what  is  now  a 
largely  manual  process  to  what  will  be  a 
largely  automated  process  will  greatly 


'  The  term  *T+1"  ■•  uied  lierein  refers  to  the 
number  of  elapsed  business  days  after  the  day  of 
the  trade. 

»  For  a  description  of  the  ■T+ 1 "  OCS.  sue 
Securities  Exchange  Act  Release  No.  28827  (March 
14.  isaa).  54  PR  11470  (File  No.  SR-NYSF>-«8-a6|. 


improve  operations,  reduce  errors  and 
enhance  efficiency.  Moreover,  the 
introduction  of  options  into  the  'T-f  1" 
OCS  will  provide  the  Exchange  with  a 
test  environment  for  a  pilot  program  for 
intraday  or  "Floor  Derived 
Comparison."  The  proposed  rule  change 
should  not  however,  be  construed  to 
give  the  Exchange  authority  to  mandate 
Floor  Derived  Comparison  for  options 
transoctions  now.  Should  experience 
with  the  pilot  programs  prove  that  this 
type  of  comparison  is  feasible,  the 
Exch.inge  will  submit  another  request 
for  appropriate  rule  changes  at  that 
time.  If  the  proposed  rule  change  is 
approved,  the  Exchange  plans  to 
implement  'T+1"  OCS  for  options  on  a 
gradual  basis  as  it  did  in  stocks. 

(i)  Rule  780 — General  Comparison        '^ 
and  Clearance  Rule.  This  is  a  general 
comparison  and  clearance  rule  that 
requires  all  options  transactions  to  be 
submitted  to  the  E.\change  for 
comparison  and  to  The  Options  Clearing 
Corporation  for  clearance.  It  also 
contains  requirements  for  the 
comparison  of  Exchange  omnibus 
transactions.  The  amendments  require 
that  on  and  afier  March  31, 1992,  all 
options  transactions  must  be  compared 
or  closed  out  by  *T+1."  The 
amendments  also  permit  the  Exchange 
to  establish  and  change  the  time  or 
times  that  data  is  submitted  to  it  for 
comparison,  which  may  include  a  time 
or  times  during  the  trading  session. 
Other  provisions  of  present  Rule  760 
have  been  repositioned  to  Rule  761,  and 
some  provisions  of  Rule  761  have  been 
repositioned  to  Rule  760  for  consistency 
and  clarity. 

(ii)  Rule  761 — Responsibility  of 
Clearing  Members  for  Exchange 
Options  Transactions.  This  is  a  general 
comparison  rule  that  requires  all 
clearing  members  to  be  responsible  for 
the  clearance  of  their  own  options 
transactions  and  the  transactions  of 
other  members  and  member 
organizations  for  which  they  accept 
responsibility.  Certain  provisions  of  this 
rule  have  been  repositioned  to  Rule  760 
and  certain  provisions  of  Rule  760  have 
been  repositioned  to  this  rule  for 
consistency  and  clarity. 

{ii\)  Ruh  764 — Verification  of 
Contract  Lists  and  Reconciliation  of 
Uncompared  Trades.  This  rule  contains 
the  requirement?  for  manual  verification 
of  data  appearing  on  contract  lists  and 
for  the  resolution  of  uncompared  trades 
on  the  evening  of  "T'  and  on  the 
following  morning  of  "T+1".  This  rule 
has  been  rescinded  and  replaced  with  a 
new  Rule  764  that  related  to  electronic 
comparison  processing. 
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(iv)  Rule  765 — Unreconciled  Trade 
fleports.JFWmile  provides  that,  after 
the  reconciliation  of  uncompared  trades 
process  has  been  completed  on  "T+l". 
the  Exchange  will  produce  a  report 
delineating  any  remaining  uncompared 
transactions  and  any  new  uncompared 
transactions  that  have  been  submitted. 
If  any  of  these  uncompared  trades  can 
be  resolved  on  "T+l",  they  may  be 
admitted  to  comparison  on  "T+2".  If  not 
so  resolved,  they  must  be  closed  out  on 
"T  +  l".  To  be  consistent  with 
mandatory  "T+l"  comparison,  the 
provision  permitting  submission  to 
comparison  on  'T+2"  has  been  deleted. 

This  additional  function  of  the  'T+l" 
OCS  will  not  diminish  its  capability  to 
accommodate  ordinary  message  traffic 
as  well  as  peak  traffic.  Additionally,  the 
changes  that  have  been  made  in  the 
"T+l"  OCSs  security  measures  are 
satisfactory  to  prevent  internal  and 
external  violations. 

(2)  Statutory  Basis  for  the  Proposed  Rule 
Changes 

Expansion  of  the  'T+l"  OCS  to 
include  options  transactions  will 
improve  the  efficiency,  timeliness,  and 
accuracy  of  the  options  comparison 
process.  The  changes  will  also  provide  a 
pilot  program  for  developing  a  Floor 
Derived  (intraday)  Comparison  process 
for  options.  Such  an  intraday 
comparison  process  will  help  protect 
investors  and  the  public  interest 
pursuant  to  section  6(b](5]  of  the  Act  in 
that  it  will  help  prevent  fraudulent  and 
manipulative  acts  and  practices,  will 
promote  just  and  equitable  principles  of 
trade,  and  will  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities. 
The  proposed  rule  change  also  meets  the 
requirements  of  section  17A(a)(l)(A) 
because  it  will  enhance  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

(BJ  Self-Regulatory  Organization 's 
Statement  vn  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  changes  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  changes. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Exchange  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Those  wishing  to  make  a  written 
submission  should  file  six  copies  of  the 
submission  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  - 
subsequent  amendments,  written 
statements  with  respect  to  the  proposed 
rule  changes  that  are  filed  with  the 
Commission,  and  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-36  and  should  be  submitted  by 
November  27, 1991. 

For  (he  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  91-28747  Filed  11-5-91:  8:45  ain| 
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(Release  No.  34-29888;  File  No  SR-OCC- 
91-7) 

Self-Regulatory  Organization;  The 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Ctiange 
Relating  to  Establishing  a  Cross- 
Margin  Program  with  the  Board  of 
Trade  Clearing  Corporation 

October  31. 1991. 

On  April  11, 1991,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 


the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
rule  change  (File  No.  SR-OCC-91-7) 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  '  to 
establish  procedures  for  cross-margining 
certain  options  issued  and  cleared  by 
OCC  with  certain  futures  and  futures 
options  cleared  by  the  Board  of  Trade 
Clearing  Corporation  ("BOTCC")."  On 
May  6, 1991,  the  Commission  published 
notice  in  the  Federal  Register  to  solicit 
comments.'  None  were  received.  OCC 
amended  the  proposal  on  August  27, 
1991.*  This  Order  approves  OCC's 
proposed  rule  change,  as  amended, 
permitting  proprietary  cross-margining 
of  specific  futures  and  options  contracts. 

I.  Description 

OCC's  proposal  would  allow  cross- 
margining  of  positions  in  eligible 
products  that  qualify  as  "proprietary" 
positions  under  the  rules  of  the  CFTC 
and  as  "non-customer"  positions  under 
the  Act.  This  proposal  is  modelled  after 
an  earlier  proprietary  cross-margining 
system  established  with  the  Chicago 
Mercantile  Exchange  ("CME").*  Because 
that  release  describes  most  of  the 
complex  legal,  regulatory,  and 
operational  issues  relating  to  the  current 
proposal,  this  Order  will  only  describe 
the  proprietary  cross-margining  system 
briefly  and  will  identify  any  differences 
between  the  OCC-CME  and  the 
proposed  OCC-BOTCC  systems.* 


'15  U.S.C.  788(b)(1)- 

*  Eligible  option*  currently  include  put  and  call 
optioni  on  SAP  Indexes,  the  Mujor  Market  Index, 
the  New  York  Stock  Exchange  Index,  the  Financial 
News  Composite  Index,  and  the  Institutional  Index. 
Eligible  futures  currently  include  futures  on  the 
Major  Market  index.  Any  change  to  this  list  would 
require  submission  of  a  proposed  rule  change  in 
accordance  with  Section  19(b)(1)  of  the  Act. 

*  Securities  Exchange  Act  Release  No.  29142 
(April  30. 1991).  Se  FR  28034. 

*  OCC's  original  proposal  would  permit  cross- 
margining  of  both  proprietary  and  non-proprietary 
accounts.  However,  as  of  the  date  of  this  Order, 
neither  BOTCC's  Board  of  Directors  nor  the 
Commodity  Futures  Trading  Commission  ("CFTC') 
has  approved  non-proprietary  cross-margining. 
Amendment  No.  1  to  OCC's  rule  filing  proposes  that 
the  Commission  approve  proprietary  cross- 
margining  as  described  in  BOTCC's  proposal  but 
not  consider  non-proprietary  cross-margining  until  ii 
is  approved  by  BOTCC's  Board  of  Directors  and  the 
CFTC 

Amendment  No.  1  also  added  options  on  the 
futures  on  the  Major  Market  Index  to  the  list  of 
contracts  eligible  for  cross-margining. 

*  Securities  Exchange  Act  Release  No  27296 
(September  28. 1989).  54  FR  41195  (Order  approving 
proprietary  cross-margining  program). 

*  The  primary  differences  t>etween  the  OCC-CME 
and  the  OCC-BOTC  systems  are  that  under  the 
OCC-CME  system.  CME  has  to  advise  OCC  if  any 
of  its  Clearing  Members  are  put  on  a  "high-risk  list' 
kept  by  CME.  In  contrast.  OCCs  agreement  with 
BOTCC  provides  that  each  must  inform  the  other  in 

Continued 
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To  implement  the  proposal.  OCC  and 
BOTCC  have  entered  into  a  Cross- 
Margining  Agreement  ("Agreement"). 
Under  the  Agreement,  the  firms  eligible 
for  cross-margining  include:  (1)  a 
clearing  member  of  both  OCC  and 
BOTCC  ("Joint  Clearing  Member")  and 
(2)  two  affiliated  firms  ("Affiliated 
Clearing  Members"),  one  of  which  is  an 
OCC  clearing  member  and  one  of  which 
is  a  BOTCC  clearing  member.  In  order  to 
participate  in  cross-margining,  eligible 
OCC-BOTCC  clearing  members  must 
elect  to  do  so  and  must  establish  cross- 
margining  accounts  ("x-m  accounts")  at 
each  clearing  organization.  Each  Joint 
Clearing  Member  and  each  pair  of 
Affiliated  Clearing  Members  must 
designate  either  OCC  or  BOTCC  as  its 
Designated  Clearing  Organization 
( "DCO ").  The  DCO  will  calculate  margin 
requirements  for  x-m  accounts  on  a 
daily  basis  in  consultation  with  the 
other  clearing  organization.  OCC  and 
BOTCC  will  use  similar  procedures  to 
determine  the  tentative  margin 
requirements.  OCC  will  use  its  Non- 
Equify  Options  ("NEO")  margin  system 
to  calculate  the  premium  and  additional 
margin  requirement  for  x-m  accounts 
positions  with  all  of  the  x-m  account 
positions  grouped  by  series,  class,  and 
product  groups.^  BOTCC  will  use  the 
Standard  Portfolio  Analysis  of  Risk 
("SPAN")^ system  to  calculate  margin 
requirements."  OCC  and  BOTCC  also 


the  event  that  either  clearing  organization  receives 
information  which  causes  it  concerns  over  a 
Clearing  Memt>er's  financial  or  operational 
capabilities.  In  addition,  there  are  specific 
requirements  of  conridentiality  and  inftmnation 
sharing  between  OCC  and  BOTCC  in  the  proposed 
system  not  specirically  mentioned  in  the  OCC-CME 
cross-margining  agreement  Finally,  there  are  small 
differences  In  the  non-proprietary  cross-margin 
account  and  securilj'  agreements  ("security 
agreements")  governing  OCC-CME  cross-margining 
and  the  security  agreements  governing  OCC- 
BOTCC  cross-margining.  These  differences  result 
fiom  clarification  of  the  subordination  arrangements 
between  OCC  and  EOTCC  with  respect  to  non- 
proprietary accounts. 

^  For  a  detailed  description  of  how  OCC 
computes  \'EO  margin,  aee  Securities  Exchange  Act 
Release  No.  27Z90.  supra  note  5.  For  a  detailed 
explanation  of  how  OCC  calculates  the  cost  of 
liquidating  I.Se  porifolio  of  positions  in  each  class 
group  using  theorrtical  value  at  a  range  of 
underlying  asset  prices,  see,  Securities  Exchange 
Act  Release  No.  23167  (April  22. 1996).  51  FR  nn27. 

■  BOTCC  uses  the  SP.AN  system  to  measure  the 
risks  associated  with  portfolios  of  members' 
positions.  The  SPA.N  system  uses  a  scenario 
approach  to  calculate  a  worst  case  loss  for  each 
portfolio.  It  does  this  by  constructing  an  array  of 
gains  and  losses  across  various  price  and  volatility 
changes  from  each  futurt!  and  option  contract.  The 
array  gains  and  losses  are  then  multiplied  by  the  net 
position  for  each  contract  and  summed  across  each 
scenario  in  the  array.  The  worst  loss  scenario 
resulting  from  these  measurements  is  then  used  as 
the  scanning  risk  for  the  portfolio.  Telephone 
conversation  between  Mr.  Sanjay  Soni.  Director  of 
Risk  Analysis  and  Chief  Economist,  BOTCC  and 


will  collect  from  clearing  members  with 
x-m  accounts  "super-margin  "  if  the 
positions  in  the  x-m  account 
predominantly  include  only  futures  or 
options  positions  rather  than 
interraarket  hedge  positions.*  Settlement 
will  occur  on  a  daily  basis  through  a 
joint  OCC-BOTCC  settlement 
account.'" 

OCC  and  BOTCC  have  agreed  to 
provide  each  other  with  information 
ronceming  their  members  participating 
in  cross-margining.  The  Agreement 
mirrors  the  agreement  between  OCC 
and  CME.  except  that  the  Agreement 
requires  each  organization  to  notify  the 
other  upon  receipt  of  information 
causing  either  organization  significant 
concern  about  the  financial  or 
operational  capabilities  of  a  clearing 
member.  In  contrast,  the  OCC  agreement 
with  CME  requires  CME  to  notify  OCC  if 
one  of  CME's  Clearing  Members  is  on 
the  CME's  "high  risk  Hst."  ' ' 

In  the  event  of  a  Clearing  Member 
default.  OCC  and  BOTCC  will  work 
together  to  resolve  the  situation  and,  as 
d!.scussed  below,  have  established 
procedures  in  the  Agreement  to  provide 
a  framework  for  taking  the  appropriate 
actions.**  The  primary  protection 


lack  Drogin,  Attorney  Adviser.  Division  of  Market 
Regulation.  Commission  (October  30. 1901). 

*  TIte  super  margin  requirement  is  tMsedon  the 
amount  of  a  member's  additioi\aL  or  risk,  margin 
requirement.  If  tlie  additional,  or  risk,  margin 
requirement  exceeds  certain  levels,  then  ■  super 
margin  requirement  amount  would  be  calculatad  by 
multiplying  the  incremental  factor  for  the  risk 
margin  requirement  by  the  risk  margin  requirement. 
OCC  originally  developed  the  super  margin 
requirement  to  discourage  clearing  members  from 
maintaining  positions  in  their  x-m  accounts  that 
would  generate  large  margin  requirements  [i.e., 
maintaining  large  unhedged  positions).  As  the 
amount  of  such  positions  increases  above  a 
threshold  level,  the  super  margin  requirement 
increases.  OCC  and  BOTCC  will  retain  authority  to 
make  Intraday  margin  calls  for  additional  margin 
whnn  necessary. 

"  For  a  detailed  account  of  how  settlement  will 
occur,  see  Securities  Exchange  Act  Release  No. 
27296,  supra  note  5. 

"  For  a  detailed  account  of  the  information 
sharing  and  notification  obligations  of  the  clearing 
organizations,  see  Securities  Exchange  Act  Release 
No.  27296.  supra  note  5.  As  noted  above,  the  OCC- 
CME  information  sharing  arrangement  parallels  the 
OCC-CME  information  sharing  arrangement  as 
proposed  in  the  amended  OCC-CME  cross- 
marginir.g  agreement  (File  No.  SR-OCC-80-01 ). 

■  *  In  the  event  of  a  default  by  a  Joint  Clearing 
Member  or  a  pair  of  Affiliated  Clearing  Members ' 
which  participates  in  multiple  cross-margining 
arrangements  with  OCC  (such  as  OCC-CME  cross- 
margining  and  OCC-BOTCC  cross-margimng).  the 
liquidation  of  the  OCC-CME  x-m  accotmts  and 
OCC-BOTCC  x-m  accounts  would  be  conducted 
separately,  and  tlie  proceeds  or  the  shortfall  would 
be  allocated  in  accordance  with  the  applicable 
agreement.  For  example,  if  after  liquidating  the 
Clearing  Member's  x-m  accounts,  thefe  is  no 
surplus.  OCC  would  share  in  the  loss  with  the 
appropriate  cross-margining  partner  on  on  equal 
basis  (in  BOTCC's  case,  as  contained  in  Section  8(e) 
of  the  Agreement).  OCC's  looses  from  tmth  x-m 


against  losses  arising  from  a  default  in 
an  x-m  account  is  OCC's  and  BOTCCs 
first  priority  lien  and  security  interest  in 
all  positions  in  the  x-m  accounts,  all 
funds  and  securities  deposited  to  satisfy 
margin  requirements,  and  all  proceeds 
resulting  from  the  litigation  of  these 
accounts,  as  security  for  the  obligations 
of  the  Joint  Clearing  Member  or  pair  of 
Affiliated  Clearing  Members.  OCC  may 
suspend  an  OCC  membpr  who  defaults 
on  a  cross-margining  settlement 
obligation  or  margin  payment  obligation. 
After  OCC  or  BOTCC  suspends  the 
member  (and  notifies  the  member  of  its 
suspension),  the  clearing  organization 
initiating  the  suspension  will  notify  the 
other  clearing  organization  of  the 
suspension.  Both  OCC  and  BOTCC  will 
liquidate  the  contracts  in  the  suspended 
member's  x-m  account  (unless  both 
clearing  organizations  agree  to  delay 
liquidation  of  some  or  aU  of  those 
contracts).  OCC  and  BOTCC  will 
coordinate  the  liquidation  of  the 
contracts  so  that  both  legs  of  any  spread 
or  hedged  position  can  be  closed  out 
simultaneously  to  the  extent  possible. 
Both  OCC  and  BOTCC  will  use  the 
^proceeds  from  the  liquidation  of  the 
contracts  to  pay  for  liquidation 
expenses,  and  the  remaining  funds  will 
be  deposited  in  a  cross-marginiiig 
liquidating  account.  The  two  clearing 
organizations  also  will  convert  to  cash 
the  deposits  in  the  suspended  member's 
margin  account  and  deposit  the  funds  in 
the  liquidating  account.'* 

Section  9  of  the  Agreement,  regarding 
confidentiality  and  information  sharing, 
is  substantially  similar  to  the  cross- 
margining  agreement  between  OCC  and 


accounts  would  be  a  charge  against  OCCs  clearing 
fund  in  accordance  with  OCC  rules  to  the  extent 
necessary  to  satisfy  those  losses.  Similarly,  tf  there 
was  a  surplus  in  any  of  the  relevant  x-m  accounts, 
OCC  would  share  that  surplus  with  the  cron- 
margining  partner  as  agreed  to  in  its  agreement  with 
that  clearing  organization  (in  BOTCCs  case,  under 
Section  6(d)  of  the  Agreement).  Thus.  OCC  would 
l>e  entitled  to  apply  50%  of  the  surplus  In  the  x-n 
account  to  a  deflcit  In  the  Clearing  Memt>er's  other 
OCC  accounts  (including  the  OCC-BOTCC  x-m 
acr^iunt).  and  if  no  deficits  occurred  si  CME  (or 
BOTCci  OCC  may  be  entitled  to  offset  deficits  in 
olher  OCC  accounts  by  as  much  as  100%  of  the 
surplus  in  the  OCC-CME  (or  OCC-BOTCC)  x-m 
account.  letter  from  lames  C  Yong.  Deputy  Of>er^ 
Counsel.  OCC  to  {onathan  Kallman.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission  (October  28. 1991). 

Positions  in  the  OCC-BOTCC  x-m  accounts  will 
not  be  commingled  with  positioiu  in  the  OCC-CME 
x-m  accounts  except  that  the  proceeds  of  the 
liquidation  of  the  OCC-BOTCC  and  the  0CC-O.(E 
x-m  accounts  may  be  offset  as  provided  in  the 
respective  agreements  as  described  above. 

"  For  a  detailed  description  of  the  actions  to  be 
taken  and  the  method  of  account  proceeds 
distribution  upon  a  Clearing  Member  default  see 
Securities  Exchange  Act  Release  No.  27296,  suprc 
note  S. 
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CME.'*  Hdwever.  unlike  the  OCC-CME 
agreement,  the  Agreement  requires  both 
OCC  and  BOTCC  to  promptly  notify  the 
other  in  the  event  a  formal  request  is 
presented  to  them  for  confidential 
information  related  to  the  transactions 
contemplated  by  the  Agreement.  In 
addition,  each  clearing  organization  is 
obligated  to  cooperate  with  the  other  in 
the  event  the  other  determines  to  seek  a 
protective  order  against  disclosing  such 
confidential  information. 

II.  Discussion 

The  Con\mission  believes  that  the 
proposal  is  consistent  with  Section  17A 
of  the  Act.  The  Commission  believes 
that  the  proposal  is  designed  to  assure 
the  safeguarding  of  funds  and  securities 
in  OCC's  possession  or  for  which  it  is 
responsible  and  will  promote  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions.*' 

The  Commission  believes  that  the 
OCC-BOTCC  cross-margining  system 
will  increase  the  safety  and  reliability  of 
clearance  and  settlement  systems.  For 
many  years,  commodity  clearing 
organizations  have  reduced  clearing 
member  margin  requirements  on  the 
basis  of  options  positions  at  OCC  even 
though  those  clearing  organizations  had 
no  rights  in  the  options  positions  [i.e., 
liens  or  perfected  security  interests)  and 
would  not  realize  any  benefit  from  the 
options  positions  in  the  event  of  a 
clearing  members  default.  In  many 
respects,  the  OCC-BOTCC  cross- 
margining  system  provides  greater 
safety  for  commodity  clearing 
organizations'  existing  margin  policies 
and  practices  because  it  will  provide 
BOTCC  with  perfected  security  interests 
in  Clearing  Member's  OCC  options  held 
in  x-m  accounts. 

As  discussed  in  the  Commission  order 
approving  OCC-CME  proprietary  cross- 
margining, '•  the  Commission  believes 
that  cross-margining  can  reduce  clearing 
member  cash-floor  requirements 
substantially  even  if  it  is  not  a  panacea 
for  a  liquidity  crisis  such  as  occurred 
during  October  1987. '  ^  As  also 


■*  See  Securities  Exchange  Act  Releate  No.  27296, 
supra  note  S.  for  a  more  detailed  account  of  the 
OCC-CME  croM-margining  agreement.  The 
confidentiality  requirement!  of  the  Agreement  do 
not  prohibit  either  clearing  organization  from 
providing  confidential  Infortnation  to  a  self- 
regulatory  organization  or  to  the  CFTC  SEC  or  any 
foreign  government  or  regulatory  authority, 
purauant  to  any  surveillance  agreement  or  similar 
aiTangement  to  which  such  clearing  organization  is 
■  party. 

'*  For  a  general  discussion  of  the  beneHts  of 
cross-margining,  see  Securities  Exchange  Ad 
Release  No.  27296.  supra  note  S. 

"Securities  Exchange  Act  Release  No.  27296 
(September  16.  1989).  M  FR  4119S. 

' '  For  a  detailed  account  of  the  liquidity 
difTiculties  faced  during  the  October  1987  market 


discussed  in  that  Order,  the  proposal 
enhances  the  security  of  the  clearing 
system  because  when  an  obligation  is 
hedged  by  a  position  based  on  the  same 
underlying  asset,  an  increase  in  the  cost 
of  liquidating  the  obligation  should  be 
offset  by  a  corresponding  increase  in  the 
value  of  the  hedge  position."  Cross- 
margining  also  has  the  potential  for 
reducing  clearing  system  exposure  in  the 
event  of  a  clearing  member  default." 

Commentators  question  whether  the 
historical  price  relationship  between 
futures  and  options  legs  of  an 
intermarket  hedge  will  remain  stable 
during  volatile  markets.  Even  in  normal 
market  conditions,  the  prices  of  products 
that  historically  have  moved  in  tandem 
may  diverge  for  a  variety  of  reasons. 
Such  divergence  can  result  in  the  long 
and  short  legs  of  a  cross-product  hedge 
being  liquidated  at  such  discrepant 
prices  that  a  loss  to  the  clearing 
organization  would  result.  As  discussed 
in  the  order  approving  OCC-CME 
proprietary  cross-margining,*** 
reviewing  correlation  coefficients  for 
product  group  components  periodically 
can  help  to  ensure  rice  correlations 
among  class  groups."  The  Commission 
believes  that  the  OCC's  proposed  cross- 
margining  system  recognizes  these  risks 
and  that  OCC  has  taken  steps  to 
address  these  risks.  Among  other  things, 
OCC  will  establish  haircuts  (i.e.,  deduct 
a  percentage  of  the  value]  for  class 
group  margin  credits  in  product  groups 
when  appropriate.  OCC  will  review  the 
haircuts  on  a  regular  basis  to  ensue  that 
the  correlations  are  adequate  and  will 
change  the  composition  of  the  product 
groups  if  the  correlations  diverge  too 
much. 

The  Commission  has  reviewed  the 
adequacy  of  OCC's  and  OTCC's 
projections  against  a  clearing  member 
default  and,  in  particular,  whether 
OCC's  and  BOTCC's  liens  will 


decline,  see  the  Presidential  Task  Force  on  Market 
Mechanisms.  Repori  at  p.66  (January  1968). 

■*  Securities  Exchange  Act  Release  No.  27296 
(September  28. 1989).  M  FR  41195. 

'*  Hinkes.  Timothy  F.,  Croas-Margining  and 
Futures-Style  Margining:  The  Facts.  Commodities 
Law  Letter,  volume  VIIL  No.  9  A  10  (Novemtwr- 
December  1988). 

*<>  Securities  Exchange  Act  Release  No.  27296 
(September  28. 1988).  54  FR  41195. 

"  For  example,  the  cross-margining  agreement 
t>elween  The  Intermarket  Clearing  Corporation 
("ICC")  and  OCC  require*  ICC  to  review  such 
correlation  coefficients.  Securities  Exchange  Act 
Release  Na  281S3  (October  3. 1988).  53  FR  16127. 
ICC's  Market  Surveillance  Group  monitors  the 
product  group  components  daily,  and  in  the  event 
price  correlations  begin  to  break  down.  ICC  will 
institute  a  formal  review  more  often  than  monthly. 
If  the  correlation  changes  significantly,  ICC  adjusts 
the  product  group  pert:entage  accordingly,  and  if  the 
coefficient  of  determination  falls  below  70%,  ICC 
changes  the  composition  of  the  product  gronp. 


withstand  judicial  scrutiny  in  the  event 
of  a  clearing  member  insolvency 
proceeding.  The  Commission  is  satisfied 
that  OCC  and  BOTCC  rules  require 
them  to  take  reasonable  precautions  to 
assure  that  both  clearing  organizations 
will  have  perfected  security  interests  in 
accounts,  margin  deposits,  and  other 
assets  in  their  possession  or  control. 
At  the  Commission's  request,  OCC 
has  considered  how  OCC  would  address 
liquidation  of  a  defaulting  Clearing 
Member's  positions  if  that  Clearing 
Member  participated  in  more  than  one 
cross-margining  program.  The 
Commission  is  satisfied  that  OCC  has 
done  the  necessary  contingency 
planning  to  prevent  confusion  in  the 
event  of  such  a  liquidation  when 
necessary." 

III.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-OCC-91-71), 
be  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  91-26748  Filed  11-5-91;  8:45  am) 
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[ReL  No.  IC-1S385;  812-76941 

Kemper  Investment  Portfolios,  et  al.; 
Notice  of  Application 

October  31, 1991 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPLICANTS:  Kemper  Investment 
Portfolios  (the  "Fund")  and  Kemper 
Financial  Services,  Inc.  ("KFS")  and  any 
other  open-end  registered  management 
investment  company,  existing  or 
established  in  the  future,  that  is  advised, 
managed,  or  distributed  by  KFS,  and 
that  has  substantially  the  same  sales 
structure  as  the  Fund  (together  with  the 
Fund,  the  "Funds"). 
RELEVANT  ACT  SECTIONS:  Exf  mption 
requested  under  section  6(c)  from  the 
provisions  of  section  18(f),  1  S(g)  and 
18(i)  of  the  Act. 


*'  See  supra  note  12. 
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SUMMARY  OF  APPUCATIOM  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  issue  two  classes  of  securities 
for  each  of  its  portfolios — Initial  Shares 
and  Premier  Shares.  Initial  Shares  will 
be  subject  to  a  contingent  deferred  sales 
load  and  a  rule  12b-l  distribution  fee. 
Premier  Shares  will  be  subject  to 
neither.  Both  classes  will  be  subject  to 
an  ongoing  administrative  services  fee. 
The  Initial  Shares  will  convert  into  the 
Premier  Shares  after  a  specified  period 
to  give  investors  the  benefit  of  reduced 
fees  and  higher  yield. 

FILING  DATES:  The  application  was  filed 
on  March  8, 1991,  amended  on  June  5, 
laOl  and  October  28. 1991.  and 
supplemented  with  a  letter  from  counsel 
dated  October  30, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  25. 1991,  and  should  be 
accompanied  by  proof  of  service  on 
epplicants,  in  the  form  of  an  affidavit  or, 
fur  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notiHcation  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington.  DC  20549. 
Applicants.  120  South  LaSalle  street, 
Chicago,  Illinois  60603. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  D.  Thomas,  Staff  Attorney,  at 
(202)  504-2263  or  Max  Berueffy,  Branch 
Chief,  at  (202)  272-3016  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMAIION:  The 

following  is  a  summary  of  the 
applies tion.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end, 
management  investment  company 
registered  under  the  Act.  The  Fund  is  a 
series  company,  offering  eight  different 
investment  portfolios  to  the  public  (the 
"Portfolios"). 

2.  KFS  serves  as  the  Fund's 
investment  adviser,  distributor,  and 
principle  underwriter.  KFS  is  a  wholly- 
owned  subsidiary  of  Kemper  Financial 
Companies,  Inc.,  that  in  turn  is  a 
subsidiary  of  Kemper  Corporation. 


3.  Pursuant  to  exemptive  relief  granted 
by  the  Commission,  shares  of  the  Fund 
are  offered  subject  to  a  contingent 
deferred  sales  load  ("CDSL"). 
Investment  Company  Act  Release  Nos. 
13676  (December  16, 1983]  (notice)  and 

1 3720  (January  13. 1984)  (order).  For 
shares  sold  after  February  1, 1991,  the 
CDSL  ranges  from  3%  for  the  first  year 
dawn  to  0%  after  six  years. 

4.  The  Fund  s  current  rule  12b-l 
distribution  fee  ("12b-l  fee")  is  1.25%  of 
the  average  daily  net  assets  of  the  Fund. 
The  Fund's  Board  of  Trustees  has 
approved,  effective  December  1, 1991,  a 
reduction  of  the  12b-l  fee  from  its 
current  level  to  .75%.  The  Board  has  also 
approved  the  implementation  of  an 
administrative  services  fee  at  the  annual 
rate  of  .25%  of  the  average  daily  net 
assets  of  the  Fund. 

5.  Applicants  propose  to  create  two 
classes  of  shares  of  each  Portfolio  of  the 
Funds — Initial  Shares  and  Premier 
Shares.  Initial  Shares  will  be  subject  to 
any  applicable  CDSL  as  well  as  a  12b-l 
fee.  Premier  Shares  will  not  be  subject 
to  either  charge.  Both  classes  will  be 
subject  to  the  ongoing  administrative 
services  fee, 

6.  Initial  Shares  will  include  all  shares 
outstanding  on  December  1, 1991  or  as 
soon  thereafter  as  possible  (the 
"Classification  Date").  Initial  Shares  of 
a  Portfolio  will  automatically  convert  to 
Premier  Shares  of  the  same  Portfolio  six 
years  after  issuance  of  the  Initial  Shares 
for  shares  issued  on  or  after  February  1, 
1991  and  seven  years  after  issuance  of 
the  Initial  Shares  for  shares  issued 
before  February  1, 1991.'  In  no  event 
will  conversion  occur  before  the 
Classification  Date.  The  purpose  of  this 
conversion  feature  is  to  relieve  holders 
of  the  Initial  Shares  from  the  12b-l  fee 
when  the  Shares  have  been  outstanding 
long  enough  for  KFS  to  have  been 
compensated  for  distribution  related 
expenses. 

7.  Each  share  of  a  Portfolio,  whether 
Initial  or  Premier,  will  represent  an 
identical  interest  in  that  Portfolio  except 
that  Initial  Shares  will  be  subject  to  the 
CDSL  and  pay  transfer  agency  fees 
related  to  the  CDSL  Holders  of  Initial 
Shares  will  also  pay  a  12b-l  fee,  bear  all 


■  B>  letter  dated  Octot>er  3a  1991,  counsel  for 
epplicants  explained  that  shareholder*  purchasing 
prior  to  February  1, 1901  hold  Initial  Shares  for  a 
lunger  period  of  time  l>efore  they  are  converted  to 
Premier  Shares  than  shareholders  purchasing  on  or 
after  February  1, 1991  tiecause  the  compensation 
paid  to  firms  sellitig  shares  of  the  Fund  was  reduced 
as  of  February  1. 1991.  Applicants  state  that  the 
principal  underwriter  could  therefore  afford  to 
reduce  the  time  period  during  which  shares  sold  on 
or  after  February  1, 1991  would  be  subject  to  a  12b- 
1  fee.  The  staff  notes  that  the  COSL  was  also 
reduced  from  a  maximum  of  6%  to  the  current  3% 
maximum  for  shares  sold  on  or  after  that  dale. 


expenses  of  shareholder  meetings  held 
solely  to  vote  on  matters  concerning  the 
12b-l  fee,  and  have  sole  voting  rights 
concerning  the  12b-l  fee.  As  a  result  of 
these  differences.  Initial  Shares  will 
have  a  higher  expense  ratio  and  receive 
lower  dividends  than  the  Premier 
Shares.  Both  classes  will  have  the  sam 
exchange,  reinvestment,  and  dividend 
reinvestment  privileges  within  their 
class. 

8.  Premier  shares  will  be  available  to 
the  general  public  only  through 
conversion  from  Initial  Shares.  Premier 
Shares,  however,  will  be  available 
directly  to  the  following:  officers, 
trustees,  directors,  employees  (including 
retirees)  and  sales  representatives  of  the 
Fund,  its  investment  adviser,  its 
principal  underwriter  or  certain 
affiliated  companies,  for  themselves  or 
their  spouses,  children  or  parents,  or  to 
any  trust,  pension,  profit  sharing  or 
other  benefit  plan  for  only  such  persons; 
registered  representatives  and 
employees  of  broker-dealers  having 
selling  group  agreements  with  KFS  and 
officers,  directors  and  employees  of 
service  agents  of  the  Fund,  for 
themselves  or  their  spouses  or 
dependent  children,  or  to  any  trust  or 
pension,  profit  sharing  or  other  benefit 
plan  for  only  such  persons:  selected 
employees  (including  their  spouses  and 
dependent  children)  of  banks  and  other 
financial  services  firms  that  provide 
administrative  services  related  to  order 
placement  and  payment  to  facilitate 
transactions  in  shares  of  the  Fund  for 
their  clients  pursuant  to  an  agreement 
with  KFS  or  one  of  its  affiliates, 
provided  such  employees  as  part  of  their 
usual  duties  provide  services  related  to 
transactions  in  Fund  shares;  in 
coimection  with  the  acquisition  of  the 
assets  of  or  merger  or  consolidation 
with  another  investment  company;  and 
to  shareholders  of  Premier  Shares  in 
connection  with  the  investment  or 
reinvestment  of  income  and  capital  gain 
dividends. 

9.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  with  respect  to  Initial 
Shares  will  be  treated  as  Initial  Shares, 
end  will  be  converted  into  Premier 
Shares  on  a  pro  rata  basis  with  the  other 
Initial  Shares.  Dividend  and  other 
distributions  may  only  be  reinvested  in 
the  same  class  of  shares  of  the  same  or 
another  Portfolio. 

10.  Shares  may  be  exchanged  for  the 
same  class  of  shares  of  another  Portfolio 
or,  to  the  extent  provided  in  a  Fund's 
current  prospectus,  for  a  similar  class  of 
shares  of  another  Fund  within  the  same 
group  of  investment  companies  as 
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deflned  by  rule  lla-3  under  the  1940 

11.  The  proceeds  from  the  redemption 
of  Initial  Shares  plus  the  amount  of  any 
CDSL  (that  fCFS  will  restore  to  the 
shareholder's  account)  may  be  used 
within  60  days  after  redemption  to 
purchase  Initial  Shares  of  any  Portfolio. 
The  original  purchase  date  of  the 
redeemed  shares  will  be  used  for  the 
computation  of  any  CDSL  on  the 
purchased  shares.  Proceeds  from 
redeemed  Premier  Shares  may  be 
reinvested  within  60  days  of  the 
redemption  in  Premier  Shares  of  any 
Portfolio. 

12.  The  conversion  of  Initial  Shares  to 
Premier  Shares  may  be  subject  to  the 
continuing  availability  of  an  opinion  of 
counsel,  ruling  by  the  Internal  Revenue 
Service,  or  other  assurance  acceptable 
to  the  Fund  to  the  effect  that  (a)  the 
assessment  of  the  12b-l  fee  as  to  Initial 
Shares  and  not  Premier  Shares  does  not 
result  in  the  Fund's  dividends 
constituting  "preferential  dividends" 
under  the  Internal  Revenue  Code,  and 
that  (b)  the  conversion  of  Initial  Shares 
to  Premier  Shares  does  not  constitute  a 
taxable  event  under  Federal  income  tax 
law. 

Applicants'  Legal  Analysis 

1.  SecUon  18{f)(l)  of  the  Act  generally 
prohibits  the  issuance  or  sale  of  any 
"senior  security"  within  the  meaning  of 
section  18(g)  of  the  Act.  Because  the 
Initial  Class  will  bear  certain  expenses 
to  which  the  Premier  Class  will  not  be 
subject,  the  dividends  for  each  class  will 
differ  by  approximately  the  amount  of 
the  incremental  ex[>en8es  borne  by  the 
Initial  Class.  Thus,  the  proposed 
issuance  and  sale  of  Initial  and  Premier 
Shares  may  result  in  the  creation  of  a 
class  of  shares  having  "priority  over 
[another]  class  as  to  *  *  *  payment  of 
dividends."  which  is  deemed  to  be  a 
"senior  security"  within  the  meaning  of 
section  18(g)  of  the  Act 

2.  Section  18(i)  of  the  Act  provides, 
with  certain  exceptions  not  relevant 
here,  that  every  share  of  stock  issued  by 
a  registered  management  company  shall 
have  equal  voting  rights  with  every 
other  outstanding  share  of  stock  of  the 
company.  Because  the  proposed  Initial 
Shares  %vill  enjoy  exclusive  voting  rights 
as  to  matters  concerning  the  12b-l  Plan 
for  Initial  shares,  the  issuance  of  those 
shares  might  violate  section  18(i). 

3.  Applicants  therefore  request  an 
exemptive  order  pursuant  to  section  6{c) 
of  the  Act  to  the  extent  that  the 
proposed  issuance  and  sale  of  Initial 
and  Premier  Shares  might  be  deemed 
either  (a)  to  result  in  a  "senior  security" 
within  the  meaning  of  section  18(g)  of 
the  Act  and  to  be  prohibited  by  section 


18(f)(1)  of  the  Act  or  (b)  to  violate  the 
equal  voting  provisions  of  section  18(i) 
of  the  Act 

4.  Applicants  argue  that  the  proposed 
dual-class  arrangement  does  not  involve 
any  of  the  concerns  underiying  section 
18  of  the  Act.  The  arrangement  does  not 
involve  borrowing,  will  not  affect  the 
Funds'  assets  or  reserves,  and  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Funds.  Furthermore,  the 
capital  structure  of  the  Funds  will  not  be 
so  complex  as  to  make  it  difficult  for 
investors  to  determine  the  value  of  the 
securities  of  the  Funds. 

5.  AppUcants  also  believe  the 
proposed  arrangement  will  not  unfairly 
discriminate  against  either  group  of 
shareholders.  The  money  received  from 
the  CDSL  and  the  proposed  12b-l  Plan 
will  be  the  only  compensation  to  KFS  for 
its  services  as  distributor  of  Initial 
Shares  and  for  the  expense  of 
distribution.*  Because  only  Initial 
Shareholders  will  be  responsible  for 
payments  under  the  12b-l  Plan,  it  is  fair 
for  them  to  enjoy  exclusive  voting  rights 
on  matters  relating  to  the  plan. 
Similariy,  it  is  appropriate  for  Initial 
Shareholders  to  bear  any  expenses 
relating  to  12b-l  Plan  meeting  expenses, 
as  well  as  incremental  transfer  agency 
expenses  resulting  from  imposition  of 
the  CDSL  on  redemption  of  Initial 
shares.  Because  of  the  conversion 
feature.  Initial  shareholders  will  be 
relieved  of  these  incremental  expenses 
and  the  12b-l  fees  after  their  shares 
have  been  outstanding  long  enough  for 
KFS  to  have  been  compensated  by  the 
12b-l  payments  for  its  distribution 
related  expenses. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  The  Initial  and  Premier  Shares  will 
represent  interests  in  the  same  portfolio 
of  investments  of  a  portfolio,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  Initial  and  Premier  Shares  of 
the  same  portfolio  will  relate  solely  to: 
(a)  Priorities  as  to  the  payment  of 
dividends,  and  such  priorities  wiH 
reflect  only  the  effect  of  the  12b-l 
distribution  fee.  any  incremental 
transfer  agency  expenses  attributable  to 
the  Initial  Shares,  shareholder  meeting 
and  proxy  expenses  with  respect  to  the 
12b-l  Plan  incurred  only  by  the  Initial 


■  By  le<tar  dated  October  30.  isn.  coiuimI  for 
applicant  explained  tiial  any  expenaet  Incurred  In 
connection  with  distribution  of  the  Premier  Share* 
will  be  paid  by  the  anderwriter  out  of  It*  legitimate 
profit*. 


Shares  of  a  portfolio,  and  any  other 
incremental  expenses  subsequently 
identiried  that  should  be  properly 
allocated  to  one  class,  provided  such 
allocation  has  been  approved  by  the 
Commission  pursuant  to  an  amended 
order  or  is  the  subject  of  a  favorable  no- 
action  letter  issued  by  the  staff:  (b) 
voting  rights  on  matters  that  pertain 
only  to  the  12b-l  Plan  that  shall  apply 
solely  to  Initial  Shares:  (c)  the  different 
exchange,  reinvestment  and  dividend 
reinvestment  privileges  as  will  be 
described  in  the  prospectuses  of  the 
Funds  and  be  consistent  with  any  order 
granted  pursuant  to  this  application:  (d) 
the  designation  of  each  class  of  shares 
of  a  portfolio:  and  (e)  the  fact  that  only 
the  Initial  Shares  will  have  the 
conversion  feature  to  Premier  Shares. 

2.  The  Trustees  of  the  Funds,  including 
a  majority  of  the  independent  Trustees, 
will  have  approved  the  dual  class 
structure.  The  minutes  of  the  meetings  of 
the  Trustees  of  the  Fund  regarding  the 
deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  dual  class  structure  will 
reflect  in  detail  the  reasons  for  the 
Trustees'  determination  that  the 
proposed  dual  class  structure  is  in  the 
best  interest  of  both  the  Fund  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  Trustees 
of  the  Fund,  pursuant  to  their  Tiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Portfolio 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
two  classes  of  shares.  The  Trustees, 
including  a  majority  of  the  independent 
Trustees,  shall  take  such  actions  as  are 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  KFS 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Trustees.  If  a  conflict  arises,  KFS  at  its 
own  cost  will  remedy  such  conflict  up  to 
and  including  establishing  a  new 
registered  management  investment 
company. 

4.  Any  12b-l  Plan  adopted  or 
amended  to  permit  the  assessment  of  a 
12b-l  fee  on  any  class  of  shares  that  has 
not  had  its  rule  12b-l  plan  approved  by 
the  public  shareholders  of  the  class  will 
be  submitted  to  the  public  shareholders 
of  such  class  for  approval  at  the  next 
meeting  of  shareholders  after  the  initial 
issuance  of  the  class  of  shares.  Such 
meeting  is  to  be  held  within  16  months 
of  the  date  that  the  registration 
statement  relating  to  such  class  First 
becomes  effective  or,  if  applicable,  the 
date  that  the  amendment  to  the 
registration  statement  necessary  to  offer 
such  class  first  becomes  elective. 
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5.  The  Trustees  of  the  Fund  will 
receive  quarterly  and  annual  statements 
concerning  distribution  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  of  shares  will 
be  used  to  justify  any  distribution  fees 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  of  a  particular  class 
will  not  be  presented  to  the  Trustees  to 
justify  any  fee  attributable  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based, 
v/ill  be  subject  to  the  review  and 
approval  of  the  independmt  Trustees  in 
the  exercise  of  their  fiduciary  duties. 

6.  Div'dnnds  paid  by  a  portfolio  with 
respect  :n  its  Initiil  and  Premier  Shares, 
to  the  extent  any  dividends  are  paid, 
will  be  calculated  in  the  same  manner, 
at  the  same  time,  on  the  same  day,  and 
will  be  in  the  same  amount,  except  that 
the  distribution  fee  paid  under  the  12b-l 
Plan  relating  to  Initial  Shares,  any 
incremental  transfer  agency  fees 
relating  to  Initial  Shares  and  any  12b-l 
Plan  Meeting  Expenses  will  be  borne 
exclusively  by  the  Initial  Shares. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  two 
classes  and  the  proper  allocation  of 
expenses  between  the  two  classes  has 
been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
applicants,  which  report  has  been 
provided  to  the  staff  of  the  Commission, 
that  such  methodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitution  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  a  part  of  the  periodic  reports  filed 
with  the  Commission  pursuant  to 
sections  30(a)  and  30(b)(1)  of  the  Act 
The  work  papers  of  the  Expert 
concerning  such  reports,  following 
request  by  the  Fund  (which  the  Fund 
agrees  to  provide)  will  be  available  for 
inspection  by  the  Commission  staff  upon 
the  written  request  to  the  Fund  of  an 
authorized  staff  member.  Authorized 
staff  members  would  be  limited  to  the 
Director  of  the  Division  of  Investment 
Management  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst  an  Assistant  Director  and  any 
Regional  Administrator  or  Assistant 


Regional  Administrator.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  Systems  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  Statement  of  Accounting 
Standards  No.  44  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  values  and 
dividends  and  distributions  of  the  two 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  the  two 
classes  of  shares:  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  Condition  7  above  and  will 
bo  concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  Condition 
7  above.  Applicants  agree  to  take ' 
immediate  corrective  measures  if  this 
representation  is  not  concurred  in  by  the 
Expert  or  appropriate  substitute  Expert. 

9.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Fund  as  to  the  dual  class 
structure  will  be  set  forth  in  guidelines 
that  will  be  furnished  to  the  Trustees. 

10.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  The  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  To  the  extent  any  advertisement 
or  sales  literature  describes  the 
expenses  or  performance  data 
applicable  to  Premier  Shares,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  Initial 
Shares.  If  applicants  provide 
information  for  publication,  in  any 
newspaper  or  similar  listing,  of  the  net 
asset  value  and  public  offering  price  of  a 
Fund's  Premier  Shares,  they  will  also 
present  the  same  information  for  Initial 
Shares. 

11.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply 
Commission  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 


payments  that  the  Fund  make  pursuant 
to  a  12b-l  Plan  in  reliance  on  the 
exemptive  order. 

12.  Initial  Shares  will  convert  into 
Premier  Shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge  to  the 
shareholder. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-26742  Filed  ll-5-«1;  8:45  am) 
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[FiteNa  22-21372] 

Application  am6  Opportunity  for 
Heariftg;  Public  Service  Electric  and 
GaaCa 

October  30, 1991. 

Notice  is  hereby  given  that  Public 
Service  Electric  and  Gas  Company 
("Company  ").  a  New  Jersey 
Corporation,  has  filed  an  application 
pursuant  to  section  304(c)(1)  of  the  Trust 
Indenture  Act  of  1939  ("Act")  for  the 
Securities  and  Exchange  Commission 
("Commission")  to  order  an  exemption 
from  the  provisions  of  section  316(a)(1) 
of  the  Act  for  certain  First  and 
Refunding  Mortgage  Bonds  ("Bonds") 
under  an  indenture  dated  as  of  August  1, 
1924.  as  amended  by  the  Supplemental 
Indenture  dated  as  of  March  1. 1942 
between  the  Company  and  Fidelity 
Union  Trust  Company  (now  First 
Fidelity  Bank,  National  Association, 
New  Jersey)  as  Trustee  ("Indenture"), 
which  will  be  supplemented  by  a 
separate  supplemental  indenture 
providing  for  each  series  of  Bonds  to  be 
dated  the  first  day  of  the  month  in  which 
each  such  series  of  Bonds  is  issued. 

Section  304(c)(1)  of  the  Act  provides 
in  part  that  the  Commission  shall 
exempt  from  one  or  more  provisions  of 
the  Act  any  security  issued  or  proposed 
to  be  issued  under  an  indenture  imder 
which  securities  (as  defined  in  that 
section)  are  outstanding  if  and  to  the 
extent  the  Commission  finds  that 
compliance  with  such  provisions, 
through  the  execution  of  a  supplemental 
indenture  or  otherwise  would  require  by 
reason  of  the  provisions  of  such 
indenture  or  of  any  other  indenture  or 
agreement  made  prior  to  enactment  of 
the  Act  or  the  provisions  of  any 
applicable  law,  the  consent  of  holders  of 
securities  outstanding  under  such 
indenture  or  agreement. 

The  Company  alleges:  (1)  One  or  more 
series  of  Bonds  are  proposed  to  be 
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issued  under  the  Indenture  pursuant  to  a 
registration  statement  under  the 
Securities  Act  of  1933  ("1933  Act").  The 
Bonds  will  be  registered  under  the  1933 
Act  and  the  Indenture,  as  supplemented, 
will  be  qualified  under  the  Act 

(2)  The  Indenture  provides  that  upon 
an  Event  of  Default  (as  defined  therein) 
holders  of  25  percent  of  the  outstanding 
Bonds  may  require  the  Trustee  to  (a) 
accelerate  the  maturity  of  the  Bonds, 
and  (b)  take  other  action  for  the 
protection  of  the  holders.  The  Indenture 
also  permits  10  percent  of  the  holders  of 
the  outstanding  Bonds  to  require  the 
Trustee  to  investigate  compliance  by  the 
Company  with  conditions  precedent  in 
connection  with  authentication  of  Bonds 
or  withdrawal  of  cash,  or  in  connection 
with  the  release  of  mortgaged  property. 
The  holders  of  Bonds  have  vested  rights 
in  these  provisions  under  the  Indenture, 
and  such  rights  cannot  be  abrogated  or 
changed  without  their  consent. 

(3)  Pursuant  to  Rule  4c-4  under  the 
Act.  the  Company  has  waived  a  hearing 
and  requested  that  the  Commission 
decide  this  application  without  a  formal 
hearing  on  the  basis  of  such  application 
and  other  information  and  documents  as 
the  Commission  shall  designate  as  part 
of  the  record. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
File  Number  22-21372. 450  Fifth  Street, 
NW.,  Washington.  District  of  Columbia 
20549. 

Notice  is  further  given  that  any 
interested  persons  may.  not  later  than 
November  25, 1991.  request  in  writing 
that  a  hearing  be  held  on  such  matter 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request  and  the  issues 
of  law  or  fact  raised  by  such  application 
which  he  desires  to  controvert,  or  he 
may  request  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  District  of  Columbia  20549. 
At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  unless  a  hearing  is 
ordered  by  the  Commission.  For  the 
Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Dcpjty  Secretary. 

|FR  Doc.  91-26743  Filed  11-&-91;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminlstraUon 

Advisory  Circular  Equipment, 
Systems,  and  Installations  In  Part  23 
Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  and 
request  for  comments. 

summary:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  a  proposed  AC  which  provides 
information  and  guidance  concerning 
installation  of  systems  that  must  be 
designed  to  minimize,  to  prevent,  or  to 
safeguard  against  hazards,  and 
installation  of  complex  systems  that 
perform  critical  functions. 
date:  Comments  must  be  received  on  or 
before  January  6. 1992. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviatfon 
Administration.  Small  Airplane 
Directorate.  Aircraft  Certification 
Service.  Standards  Office  (ACE-110). 
601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Ervin  Dvorak.  Aerospace  Engineer. 
Standards  Office  (ACE-110).  Small 
Airplane  Directorate.  Aircraft 
Certification  Service.  Federal  Aviation 
Administration.  601  East  12th  Street. 
Kansas  City.  Missouri  64106;  commercial 
telephone  (816)  42&-6941  or  FTS  867- 
6941. 

SUPin^MENTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  this 
proposed  AC  by  writing  to:  Federal 
Aviation  Administration.  Small  Airplane 
Directorate.  Aircraft  Certification 
Service.  Standards  Office  (ACE-110). 
601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

COMMENTS  INVITED:  Interested  parties 
are  invited  to  submit  comments  on  the 
proposed  AC.  Commenters  must  identify 
AC  23.1309-lX.  and  submit  comments  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  issuing 
the  final  AC.  The  proposed  AC  and 
comments  received  may  be  inspected  at 
the  Standards  Office  (ACE-110).  room 
1544.  Federal  Office  Building.  601  East 
12th  Street.  Kansas  City.  Missouri, 
between  the  hours  of  7:30  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 
BACKGROUND:  This  AC  will  revise  the 
existing  AC  23.1309-1  dated  September 
19. 1969.  to  address  amendments  23-24 
and  23-41  of  part  23.  With  the  adoption 


of  amendment  23-34.  {  23.1309  was 
expanded  to  include  certification  of 
commuter  category  airplanes.  This 
expansion  added  a  requirement  to 
ensure  tha^  applicable  systems  are 
designed  to  safeguard  against  hazards 
and  added  certification  requirements  for 
equipment  identified  as  essential  loads 
and  a^ected  power  sources. 

Amendment  23-41.  effective 
November  28. 1990.  retains  most  of  the 
requirements  introduced  by 
amendments  23-14  and  23-24.  but  added 
several  other  requirements  to  reflect 
advanced  technology  being  incorporated 
in  current  designs. 

Issued  in  Kansas  City,  Missouri,  October 
25, 1991. 
Barry  D.  Clements. 

Manager,  Small  Airplane  Directorate,^ 

A  ircraft  Certification  Service. 

IFR  Doc.  91-26727  Filed  ll-S-91;  8:45  am] 

BIUJNQ  CODE  4S10-13-H 


Deadline  for  Submission  of 
Preappllcatlon/ Application  for  Airport 
Grant  Funds  Under  the  Airport 
Improvement  Program  (AlP)  for  Fiscal 
Year  1992. 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces 
January  31. 1992.  as  the  deadline  for  the 
submission  of  preapplications  and 
applications  of  Airport  Grant  Funds 
Under  the  Airport  Improvement  Program 
(AlP)  for  Fiscal  Year  1992. 

FOR  FURTHER  INFORMATION  CONTACT:     . 

Mr.  Stanley  Lou,  Manager  Programming 
Branch.  Crants-in-Aid  Division.  Office 
of  Airport  Planning  and  Programming. 
APP-520.  on  (202)  267-8809. 

SUPPLEMENTARY  INFORMATION:  Section 
509(e)  of  the  Airport  and  Airway 
Improvement  Act  of  1982  (AAIA) 
provides  that  the  sponsor  of  each  airport 
to  which  entitlement  funds  are 
apportioned  shall  notify  the  Secretary, 
by  such  time  and  in  a  form  as  prescribed 
by  the  Secretary,  of  the  sponsor's  intent 
to  apply  for  passenger  and  cargo 
entitlement  funds.  Notification  of  the 
sponsor's  intent  to  apply  during  Fiscal 
Year  1992  for  any  of  its  entitlement 
funds,  including  those  unused  from  prior 
years,  shall  be  in  the  form  of  a  project 
preapplication  or  application  (SF424) 
submitted  to  the  FAA  field  office  no 
later  than  January  31. 1991.  FAA  field 
offices,  in  developing  their  regional 
programs,  may  request  sponsor's  input 
at  an  earlier  date. 
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The  FAA  also  recommends  that  all 
other  airports  or  planning  agencies 
expecting  to  apply  for  airport  grant 
funds  do  so  early  in  the  fiscal  year.  Such 
prospective  applicants  should  contact 
the  appropriate  FAA  field  office  for 
information  on  the  office's  deadline. 
These  o^ices  will  assist  in  the 
preparation  of  preapplications/ 
applications  and  provide  procedural 
information  as  needed. 

Prompt  submission  of  complete 
requests  by  the  deadline  date  will  allow 
earlier  funding  decisions  by  the  FAA 
regarding  the  availability  of 
discretionary  funds  for  program 
changes.  It  will  permit  completion  of 
procedural  requirements  necessary  for 
placing  projects  under  grant  and 
beginning  construction  in  a  timely 
manner  within  the  Hscal  year  1992 
construction  season.  Every  effort  should 
be  made  to  have  projects  under  grant  no 
later  than  August  15. 1992. 

Issued  in  Washington.  DC  October  31. 
1992. 

Stanley  Lou. 

Manager.  Crants-in-Aid  Division. 
(PR  Doc.  91-26728  Filed  11-5-91;  8:45  am) 

BtLUNQ  COOE  4S10-13-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

Date:  October  31. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  O^icer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  New. 

For  Number  PD  F  2471. 

Type  of  Review:  New  collection. 

Tit/e:  Certificate  to  Support 
Application  for  Relief  on  Account  of 
Lost,  Stolen  or  Destroyed  United  States 
Securities. 

Description:  The  form  is  executed  by 
individuals  to  support  an  application  for 
relief  on  account  of  lost,  stolen  or 
destroyed  United  States  Securities.  The 
person  executing  the  form  must  provide 


a  statement  that  furnishes  all  of  the 
facts,  to  the  best  of  their  knowledge, 
pertaining  to  the  lost,  stolen  or 
destroyed  securities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
200  hours. 

OMB  Number  1535-0068. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Governing  Book- 
Entry  Treasury  Bonds,  Notes  and  Bills. 

Description:  T\\e  information  is 
needed  to  establish  an  investor's 
Treasury  account;  to  dispose  of 
securities  upon  the  owner's  request;  and 
to  determine  entitlement  to  securities. 
The  informaiion  will  be  used  for  those 
purposes.  Respondents  will  be  primarily 
individuals,  although  there  may  be  some 
organizations  and  public  bodies. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit,  Non-profit 
institutions.  Small  businesses  or. 
organizations. 

Estimated  Number  of  Respondents: 
75,000. 

Estimated  Burden  Hours  Per 
Response:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8.775  hours. 

Clearance  Officer  Rita  DeNagy  (202) 
447-1315  Bureau  of  the  Public  Debt  room 
137.  BEP  Annex  300 13th  Street.  SW. 
.  Washington.  DC  20239-0001. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880  Office  of  Management 
and  Budget  room  3001.  New  Executive 
Office  Building  Washington.  DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(PR  Doc.  91-26722  RIed  11-5-91;  8:45  am) 

BIUJNQ  CODE  W10-40-« 


Public  Information  CoMecUon 
Requirennents  Submitted  to  OMB  for 
Review 

October  31. 1991. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  8ubmission(B)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 


regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  IRS  Form  8453-NR. 

Type  of  Review:  Resubmission. 

TiUe:  U.S.  Nonresident  Alien  Incom»» 
Tax  Declaration  for  Magnetic  Media 
Filing. 

Description:  This  form  will  be  used  to 
secure  taxpayer  signatures  and 
declarations  in  conjunction  with  the 
Magnetic  Media  Filing  program.  This 
form,  together  with  the  electronic 
transmission,  will  compromise  the 
taxpayer's  income  tax  return. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent- 

Recordkeeping 0 

learning  about  the  law  or  the 

form _ „ 8  minutes 

Preparing  the  form „ 29  minutes 

Copying,      assembling,      and 

Bending  the  form  to  IRS 20  minutes 


Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
4,850  hours. 

OMB  Number  1545-0098. 

Form  Number  IRS  Form  1045. 

Type  of  Review:  Resubmission. 

Title:  Application  for  Tentative 
Refund. 

Description:  Form  1045  is  used  by 
individuals,  estates,  and  trusts  to  apply 
for  a  quick  refund  of  taxes  due  to 
carryback  of  a  net  operating  loss, 
unused  general  business  credit,  or  claim 
of  right  adjustment  under  section 
1341(b).  The  information  obtained  is 
used  to  determine  the  validity  of  the 
application. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-proRt.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  65.220. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping 26  minutes 

Learning  at>out  the  law  or  the 

form 29  minutes 

Preparing  the  form. 6  hours,  5 

minutes 
Copying,      assembling,      and 

sending  the  form  to  IRS 56  minutes 
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Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeper  Burden:  517,847  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
{ ?02)  395-6880,  Office  of  Management 
f  id  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lou  K.  HoUaod, 

Departmental  Reports  Management  Officer 
(FR  Doc.  91-26723  Filed  11-5-91:  8:45  amj 
MLUIMS  COOC  4«30-«1-ll 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

Dated:  Octolier  31. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury-Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0081. 

Form  Number  ATF  F  5130.23. 

Type  of  Review:  Extension. 

Title:  Brewer's  Bond  Continuation 
Certificate. 

Description:  ATF  Form  5130.23  is 
executed  by  brewers  and  surety 
companies  to  indicate  that  an  existing 
bond  is  being  continued  by  the  surety 
company.  Brewers  may  use  this  form 
rather  than  execute  a  new  bond.  The 
certificate  identifies  the  brewer  and  the 
surety  company,  and  it  identifies  the 
bond(s)  which  are  being  continued. 

Respondents:  Business  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Responses:  60. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (every 
4  years). 

Estimated  Total  Reporting  Burden:  60 
hours. 

Clearance  Officer  Robert  N.  Hogarth. 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 


Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
l4MS  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  91-28724  Filed  11-5-91;  8:45  am] 
nujNa  COOC  mis-ii-m 

Office  of  Thrift  Supervision 

Atlantic  Rnanclal  Federal-West 
Virginia,  F.SJL;  Appointment  of 
Receiver 

Notice  if  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Atlantic  Financial  Federal-West 
Virginia,  F.S.A.,  Charleston,  West 
Virginia,  OTS  No.  3186,  on  October  18, 
1991. 

Dated:  October  30, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-26891  Filed  11-5-91:  8:45  amj 

BHJJNO  CODE  Srso-Ol-M 


[AC-49:  OTS  Na  3315] 

Liberty  Federal  Savings  Bank,  TN; 
Rnal  Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
October  25, 1991,  the  Office  of  the  Chief 
Counsel.  Office  of  the  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Liberty  Federal  Savings 
Bank,  Paris,  Tennessee,  for  permission 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  Deputy 
Regional  Director.  Office  of  Thrift 
Supervision,  525  Vine  Street,  7th  Floor, 
Cincinnati,  Ohio  45201-5364. 

Dated:  October  30, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-26692  Filed  11-5-91;  a-45  am] 
MxiNocooc  ano-oi-M 


UNITED  STATED  INFORMATION 
AGENCY 

Performance  Review  Board  Members 

agency:  United  States  Information 
•Agency. 

action:  Notice. 

summary:  This  Notice  is  issued  to  revise 
the  membership  of  the  United  States 
Information  Agency  (USLA)  Performance 
Review  Board. 

DATES:  November  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  lohnnie  Lindahl  (Co-Executive 
Secretary).  Deputy  Director.  Office  of 
Personnel.  Bureau  of  Broadcasting, 
U.S.  Information  Agency,  330 
Independence  Avenue,  SW., 
Washington,  DC  20547,  Tel:  (202)  619- 
3763,  or 

Ms.  Patricia  Noble  (Co-Executive   ' 
Secretary),  Chief,  Domestic  Personnel 
Division,  Office  of  Personnel.  U.S. 
Information  Agency.  301  4th  Street, 
SW.,  Washington,  DC  20547,  Tel:  (202) 
619-4617. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  Section  4314(c)(1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Public  Law  95454),  the 
following  list  supersedes  the  IJ.S. 
Information  Agency  Notice  (55  FR  233, 
December  4, 1990). 

Chairperson:  Associate  Director  for 
Management — Henry  E.  Hockeimer 
(Presidential  Appointee). 

Deputy  Chairperson:  Associate 
Director  for  Broadcasting — Chase  G. 
Untermeyer  (Presidential  Appointee). 

Career  SES  Members:  Joseph  B. 
Burns,  Staff  Director.  Office  of  the  Staff 
Director,  Bureau  of  Broadcasting. 

Bernard  C.  Dowling,  Director,  Office 
of  Security. 

William  A.  Eames,  Acting  Director, 
Office  of  Worldnet  Television  and  Film 
Service,  Bureau  of  Broadcasting. 

Robert  Kamosa,  Projects  Management 
Directorate.  Office  of  Engineering  and 
Technical  Operations,  Bureau  of 
Broadcasting. 

Richard  D.  Moore,  Senior  Advisor  for 
Management  Policy  Initiatives, 
Management. 

Michael  D.  Schneider,  Deputy 
Associate  Director,  Bureau  of  Programs. 

Alternate  Career  SES  Members: 
Janice  H.  Brambilla,  Director,  Office  of 
Personnel,  Bureau  of  Broadcasting. 

Daniel  S.  Campbell,  Director.  Office  of 
Technology. 

This  supersedes  the  previous  U.S. 
Information  Agency  Notice  (55  FR  233 
December  4. 1990). 
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Dated:  October  25. 1991. 
Henry  E.  Hockeimer. 

Associate  Director  for  Management,  U.S. 

Information  Agency. 

[FR  Docl.  91-26739  Filed  11-6-91:  8:45  am) 

BILUNQ  CODE  SnO-OI-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  215 

Wednesday.  November  6,  1991 


This  section  of  me  FEDERAL   REGISTER 
contains  notices  of  meebngs  published 
under  ttie  "Govemnrtent  in  the  Sunshine 
Act-  (Pub.   L  94-409)  5  U.SC.   552b(e){3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration; 
Amendment  to  Sunshine  Act  Meeting 
summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)). 
the  Farm  Credit  Administration  gave  - 
notice  on  October  31. 1991  (56  FR  56114) 
cf  the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  November  1. 1991.  This  notice  is  to 
amend  the  agenda  for  that  meeting  to 
add  an  item  to  the  closed  session. 
FOR  FURTHER  INFORMATION  CONTACT 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
683-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available],  and 
parts  of  the  meeting  were  closed  to  the 
-public.  The  agenda  for  November  1, 
1991,  is  amended  to  add  the  following 
item  to  the  closed  session: 

Closed  Session  ' 

•  GSE  Legislation. 

Dated:  November  1, 1991. 
Curtia  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  91-26924  Filed  11-4-91;  12:48  pmj 

MJJNQ  COOC  (TOS-OI-lt 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 


*  Sesiion  dosed  to  the  public— exempt  pursuant 
to  5  U.&C  f  562b  (c)(8)  and  (c)(9). 


at  4:43  p.m.  on  Sunday,  November  3, 
1991.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  a  certain  fmancial 
institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  William  Taylor,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(S), 
(c)(9)(A)(ii].  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  N,W..  Washington,  D.C. 

Dated:  November  4, 1991. 
Federal  Deposit  Insurance  Corporation. 
RobeH  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  91-26912  Filed  11-4-91;  12:21  prr.j 

BHXWm  CODE  •714-01-4I 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:08  a.m.  on  Monday.  November  4. 
1991.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  a  certain  fmancial 
institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice  Chairman 


Andrew  C,  Hove,  Jr..  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  T.  Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision)  and  Chairman 
William  Taylor,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W..  Washington,  D.C. 

Dated:  November  4. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-26979  Filed  11-4-91;  3:45  pm) 

BILUNO  COW  •714-0-M 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  10:00  a.m..  Thursday. 
November  14. 1991. 
PLACE:  Eighth  Floor.  1120  Vermont 
Avenue.  NW..  Washington.  DC.  20419. 
STATUS:  The  meeting  will  be  closed  to 
the  public  under  Exemptions  2  and  10  of 
the  Government  In  the  Sunshine  Act. 
MATTERS  TO  BE  CONSIDERED:  Internal 
personnel  rules  and  practices  and  the 
initiation,  conduct,  or  disposition  by  the      i 
Board  of  cases  before  it  for  adjudication. 
CONTACT  PERSON  FOR  ADDITIONAL 

information:  Robert  E.  Taylor.  Clerk  of 
the  Board.  (202)  653-7200. 

Dated:  November  4. 1991. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

FR  Doc.  91-26913  Filed  11-4-91;  12.22  pmj 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  sigr>ed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  922, 931,  and  932 

[No.  81-509] 

Eligibility  and  Financial  Disclosure 
Requirements  for  Directors  of  the 
Federal  Home  Loan  Banks;  and 
Responsibilities  and  Conduct  for  the 
Board  of  Directors  of  the  Federal 
Housing  Finance  Board 

Correction 

In  rule  document  91-25688  beginning 
on  page  55205  in  the  issue  of  Friday. 
October  25. 1991.  make  the  following 
correction: 

On  page  55210.  in  the  Ist  column,  in 
the  19th  line,  "represent"  should  read 
"represents". 

MLLINO  CODE  1SOM1-0 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Port  of  Oakland,  et 
aL 

Correction 

In  notice  document  Ui-^825 
appearing  on  page  55504  in  the  issue  of 
Monday.  October  28, 1991,  in  the  third 
column,  in  the  second  Agreement  No.: . 
"26-011200-001."  should  read  "206- 
0112004)01." 

MLum  cooe  isomi-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 

RIN  090S-AO21 

Review  of  the  Determination  of  a 
Tribe's  Resource  Deficiency  Level 

Correction  ■ 

In  proposed  rule  document  91-24189 
beginning  on  page  51189  in  the  issue  of 
Thursday,  October  10, 1991,  make  the 
following  corrections: 

1.  On  page  51190: 

a.  In  the  first  column,  in  the  tenth  line, 
"recourses"  should  read  "resources". 

b.  In  the  same  column,  in  the  first  full 
paragraph,  in  the  eighth  line,  "IHA" 
should  refid  "IHS". 

c.  In  the  same  column,  in  the  fourth 
full  paragraph,  in  the  second  line, 
"requests"  should  read  "request". 

{36.380    [Corrected] 

d.  In  the  third  column,  in  §  36.380(a), 
in  the  seventh  line,  "and"  should  read 
"the". 

MUJNO  COOE  1S0M1-O 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Interagency  Mountain  Qoat 
Management  Plan/Environmental 
Impact  Statement 

Correction 

In  notice  document  91-25558  beginning 
on  page  55138  in  the  issue  of  Thursday. 
October  24, 1991.  make  the  following 
correction: 

On  page  55138,  in  the  second  column, 
in  the  summary,  the  ninth  line  should 
read  "Olympic  National  Park  and  the 
Olympic  National  Forest.  Washington.". 

MLUNO  COOC  1S0»41-D 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-32S] 

Certain  Static  Random  Access 
Memories  and  Integrated  Circuit 
Devices  Containing  San>e,  Processes 
for  Making  Same,  Components 
Thereof,  and  Products  Containing 
Same;  Commission  Determination  Not 
To  Review  an  Initial  Determination 
Terminating  an  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

Correction 

In  notice  document  91-25005  beginning 
on  page  52058  in  the  issue  of  Thursday. 
October  17. 1991.  make  the  following 
correction: 

On  page  52059.  in  the  first  column, 
under  SUMMARY,  in  the  last  line, 
"agriculture"  should  read  "agreement". 

MLUNO  COOE  1t08-01-O 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1815  and  1852 

[NASA  FAR  Supplement  Directive  89-8] 

RIN  270O-AB10 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement 

Correction 

In  rule  document  91-22933  beginning 
on  page  48737  in  the  issue  of  Thursday, 
September  26, 1991,  make  the  following 
corrections: 

1801.104-370    [Corrected] 

1.  On  page  48738,  in  the  third  column, 
in  section  1801.104-370(e).  in  the  seventh 
line.  "DBP-4"  should  read  "DBD-4'. 

181SJ72    [Corrected] 

2.  On  page  48743,  in  section 
1815.872(c)(1),  in  the  2nd  column,  in  the 
12th  line,  the  ","  should  read  ";". 

3.  On  the  same  page,  in  section 
1815.872(c)(2),  in  the  third  column,  in  the 
first  line,  "covered"  should  read 
"covering". 

1852^19-76    [Corrected] 

4.  On  page  48748,  in  section  1852.219- 
7e(a),  in  the  first  column,  in  the  fourth 
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paragraph,  in  the  sixth  hne.  "business" 
should  read  "Business" 


MLUNQCOOe  tiO»4M> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RateaM  No.  34-29823;  File  No.  SR-AMEX- 
90-33,  AnwndnMnt  No.  2) 

Self-Reguiatory  Organizations;  Filing 
of  Amendment  No.  2  to  Proposed  Rule 
Change  by  the  American  Stock 
Exchange,  Inc.,  Relating  to 
Modification  of  the  Equity  Options 
Price  Maintenance  Requirement 

Correction 

In  notice  document  91-25350  beginning 
on  page  54593  in  the  issue  of  Tuesday, 


October  22. 1991.  the  Release  Number 
should  appear  as  set  forth  above. 

BHJJMO  COOe  IM»-01« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1212 

iNHTSA  Dochet  No.  91-17;  Notic*  1 1 
RtN  2127-AE10 

Drug  Offender's  Driver's  License 
Suspension 

Correction 

In  proposed  rule  document  91-23991 
beginning  on  page  50536  in  the  issue  of 


Monday.  October  7, 1991.  make  the 
following  corrections: 

1.  On  page  50538.  in  the  third  column, 
in  the  first  full  paragraph,  in  the  tenth 
line,  "on"  should  read  "one". 

2.  On  page  50539,  in  the  first  column: 
i.  In  the  fifth  through  seventh  lines 

remove  the  phrase  "preferable  to  require 
the  issuance  or  reinstatement  of  the 
individual's  driver's  license  be"  and  in 
the  13th  line,  "here"  should  read  "her". 

ii.  Under  5.  Certification,  in  the  fourth 
line,  "a"  should  read  "an"  and  in  the 
next  paragraph  in  the  first  line,  "the" 
should  read  "this". 

iii.  In  the  second  column,  in  the  IM  full 
paragraph,  in  the  14th  line,  "legislative" 
should  read  "legislature". 

WUJNO  COOC  1MMI1.0 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Air  Docket  No.  A-90-42;  FRL-3946-1 1 

RiN  2060- AC  56 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

AGENCY:  Environmental  Prdfection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rulemaking  sets  forth  the 

attainment  status,  including 
designations  and  classifications  for 
selected  areas  affected  bv  the  ozone. 


carbon  monoxide  (CO),  particulate 
matter  (PM),  and  lead  national  ambient 
air  quality  standards  (NAAQS).  The 
tables  following  this  rulemaking  set 
forth,  on  a  State-by-State,  pollutant-by- 
pollutant  basis  (as  appropriate),  the 
attainment  status  of  the  above- 
mentioned  NAAQS  as  submitted  by  the 
appropriate  States,  and  approved  or  aa 
designated  and  classified  by  the  EPA. 
Designations  and  classifications  revised 
as  a  result  of  technical  corrections  will 
be  rppublished. 

EFFECTIVE  DATE:  This  regulation  will 
become  effective  on  January  6, 1992. 
ADDRESSES:  Written  comments  on  this 
rulemaking  must  be  limited  to 
addressing  the  technical  correctness  of 


these  determinations  and  significant 
new  policy  issues  and  must  be  received 
on  or  before  December  6, 1991.  Such 
comments  should  be  sent  in  duplicate  to 
the  attention  of:  Air  Docket  No.  A-90-42. 
U.S.  FPA  (LE-131),  401  M  St..  S\V.. 
Washington,  DC  20460.  The  docket  is 
located  in  Rm.  M-1500.  First  Floor. 
Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC.  Materials  relevant  to 
this  rulemaking  may  be  inspected  at  this 
location  during  the  hours  from  8:30  a.m. 
to  12  noon  and  from  1:30  p.m.  to  3:30 
p.m..  Monday  through  Friday,  except  for 
legal  hoIid.iys.  In  addition,  the  public 
may  inspect  the  same  information  that  is 
maintained  in  the  docket  at  the 
following  locations. 


Reqiona}  Offices 


Sussn  Studken.  Que*.  State  A>  Programs  Branch.  EPA  RegK>«>  I,  J.F.K.  Federal 

Buiklmg.  Boston.  MA  02203-2PM  (617)  566-3245,  FTS  835-3245.. 
Witham  S  BaKar.  Oiief.  Air  Programs  Brar>ch.  EPA  Reqnn  II,  28  Federal  Plaza. 

New  Yorti.  NY  102-8.  (212)  264-2517,  FTS  264-2517.. 
Mafoa  Somh,  Otet,  Air  Programs  Brancfi.  EPA  Region  III,  841  Oi«strni1  Bulding. 

Ptiila<telp»iia.  PA  19107.  (215)  597-9075;  FTS  597-9075 
Tom  Hansen.  Acting  Ch<ef.  Air  Progranw  Branch.  EPA  Region  IV,  345  C^xirdand 

St,  NE  .  Atlanta,  GA  30365.  (404)  3472864,  FTS  257-2864  . 
Stepnen  H  Roinblatt.  Chief  Piegulaton  Oeve'ropmeni  Branch,  EPA  Region  V,  230 

South  Deartjom  St.  Chtcago.  IL  606C4.  (3l2)  353-2211.  FTS  353-221 1. 
Gary  Quiezian.  Chiet.  Atf  Tomcs  and  Rad«tion  Branch,  EPA  Region  V,  230  South 

Deartxxn  St .  Chogo.  IL  60604.  (312)  353-8559,  FTS  353-8559 
George  Czerniak,  Chief.  Air  Enforcempnt  Branch.  EPA  Regnn  V,  230  South 

IDeartwm  Si,  Chicago.  IL  60604.  (312)  3S3-2088,  FTS  353-2008 
Gerald  FontenoL  Chiet,  Air  Programs  Branch.  EPA  Region  VI,  1445  Ross  Ave., 

Dallas.  TX  75202-2733,  (214)  655-7204;  FTS  255-7204.. 
Gate  Wnght,  Chiol.  Air  Branch.  Pegwn  VII.  726  Itlmneeota  Ave ,  Kansas  Caty.  KS 

66101.  (913)  236-7020;  FTS  276-7020. 
Douglas  M.  SKie,  Chief,  A»  Programs  Branch.  EPA  Re^on  VIM.  SSO  18th  St, 

Denver  Place  ■  Suite  500,  Denver.  CO  80202-2405,  003)  293-1750;  FTS  330- 

1750. 
David  L  Calkms,  C>iief,  Air  Programs  Branch,  EPA  Region  01.  75  Hawthorne  St, 

San  Francwco,  GA  9410S.  (415)  744-1210,  FTS  484-1210.. 
George  Abel,  Ch«f.  Ar  S  Radiation  Branch.  EPA  Regwn  X.  1200  Sixth  Ave., 

Seattle.  WA  SSIOI,  (206)  S53-4166.  FTS  399-4166.. 


States 


Connecticut  Maine.  Massachusetts,  New  Hampshva,  Rhode  Wand,  and  Vermoril 

New  Jersey,  New  Yorli.  Putrte  Rico,  and  Virgin  Islands. 

Oelawaie.  Ustnct  of  Cofumbia,  Maryland.  Pervwylvania,  Virgvita.  and  West  Virgirt 

ia. 
Alabama.  Florida,  Goorgia.  Kanlucliy,  Mississippi.  I^qrth  Carolina.  Sctjth  Carolina. 

Illinois  and  indins. 

Mictugan  and  Wisconsin 

Olio  arid  Minnesota 

Ariiansas.  Louisiar\a,  New  Menco.  Oklahoma,  and  Texas. 

Iowa.  Kansas.  Mtssoun,  and  Nebraska 

Colorado,  Montana,  North  Dakota.  South  Dakota,  Utah,  and  Wyoming 

Arizona,  (Daiiiarnia.  Guam,  Hawan.  and  Nevada. 
Alaska,  Idaho.  Oregon,  and  Washington 


FOR  FURTHER  INFORMATION  COffTACT: 
Ozone/CO  Issues: 

Barry  Gilbert  or  Valerie  Broadwell. 
Ozone/CO  Programs  Branch, 
(919)  541-5238/33ia,  FTS  629-5238/ 
3310. 

Lead,  SO:  Issues: 

Laurie  Ostrand. 

SOi/Particulafe  Matter  Programs 
Branch. 

(919)  541-3277;  FTS  629-3277. 

Particulate  Matter  Is.sues: 

Larry  Wallace. 

SOi/ParticuIdte  Matter  Programs 
Branch, 

(919)  541  0906;  FTS  629-0906. 
Issues  of  a  general  nature: 

Hank  Young. 

Regional  Operations  Branch, 

(919)  541-5543:  FTS  629-5534. 

Air  Quality  Management  Division 
IMD-15).  Office  of  Air  Quality  Planning 
and  Standards.  U.S.  Environmental 


Protection  Agency.  Research  Triangle 
Park,  NC  27711. 
SUPPLEMENTARY  INFORMATION: 
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2.  Chronology  of  events. 
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A.  Ozone/CO. 

1.  Introduction. 

2.  Enactment. 

a.  Designations/boundaries/ 
classifications, 
i.  Designations, 
ii.  Boundaries. 


iii.  Classifications/other  treatments^ 

[a]  General. 

[b]  Years  of  data. 

[c]  Other  treatment. 
(7)  Submarginal. 
{2)  Transitional. 

(J)  Ozone  incomplete  data  areas. 

(4)  Ozone  "not  classified"  areas. 

(5)  Rural  transport  areas  (ozone). 

3.  Enactment  +  45  days:  C/MSA 
boundary  progress  begins — general 
requirements. 

4.  Enactment  +  90  days:  5  percent 
classification  adjustment.  — 

a.  General 

b.  EPA  criteria. 

c.  EPA  action. 

d.  Reclassifications  upward. 

5.  Enactment  -t-  120  days:  State 
submits  list  of  all  areas — general. 

6.  Enactment  +  180  days:  EPA  notifies 
States  of  intent  to  modify  suggested 
design;itions  for  certain  areas. 
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7.  Enactment  +  200  days:  States 
respond  to  EPA's  proposed 
modifications. 

8.  Enactment  -|-  240  days. 

a.  Ozone  and  CO  areas  designated 
nonattainment  at  date  of  enactment — 
classified  serious  and  higher. 

b.  Ozone  and  CO  areas  designated 
nonattainment  at  date  of  enactment — 
classified  marginal  or  moderate.  — 

i.  Designations, 
ii.  Boundaries, 
iii.  Classifications. 

c.  Other  treatment. 

d.  Areas  designated  entirely 
attainment/unclassifiable  at  enactment 
but  now  subject  to  redesignation  to 
nonattainment. 

i.  Serious  and  higher, 
ii.  Marginal/moderate, 
iii.  Other  treatmenL 

9.  Procedural  requirements. 

a.  Designations  and  boundaries. 

i.  Notice-and-comment  rulemaking, 
ii.  Judicial  review. 

b.  Classifications. 

L  Notice  and  comment, 
ii.  judicial  review. 

B.  PM-10. 

1.  Initial  PM-10  designations. 

2.  Additional  PM-10  designations. 

3.  Total  suspended  particulates  (TSP). 

C.  Sulfur  Dioxide  (SOz). 

1.  Initial  SOi  designations. 
Z.  Additional  SOx  designations. 

D.  Lead 

1.  Background. 

2.  Today's  action. 

3.  Additional  actions. 

4.  Miscellaneous. 

III.  Tables 

IV.  Other  Regulatory  Requirements 

A.  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

I.  Background 

A.  Purpose 

The  purpose  of  this  document  is  to 
announce  and  promulgate  designations, 
classifications,  and  boundaries  for  areas 
of  the  country  with  respect  to  the 
NAAQS  for  ozone,  CO,  particulate 
matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PM-10),  and  lead  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act  (CAA). 

B.  Preeanctment  Status  and  Clean  Air 
Act  Amendments  (CAAA)  of  1990 

The  nation's  first  Federal  efforts  at 
controlling  air  pollution  began  in  19^ 
with  passage  of  the  CAA.  Four 
amendments  followed  in  1967, 1970, 1977 
and  1990.  The  1967  Amendments 
directed  the  previous  Department  of 
Health,  Education  and  Welfare  to 
identify  regional  areas  with  common  air 


masses  throughout  the  nation  [Air 
Quality  Control  Regions  (AQCR's)j.  By 
1970,  57  AQCR'b  were  named.  Later  that 
year,  34  additional  areas  were 
announced. 

The  1970  Amendments  authorized  the 
Administrator  of  the  newly  created  EPA 
to  identify  additional  areas,  but  only  at 
the  States'  initiative.  As  of  January  1972, 
247  AQCR's  were  listed. 

Section  107(d)  of  the  1977 
Amendments  gave  the  EPA  the  authority 
to  designate  areas  nonattainment 
without  a  State's  request.  After  EPA's 
initial  designation  of  areas  as 
attainment/unclassifiable  or 
nonattainment  in  1978,  however, 
subsequent  designations  could  be  made 
only  at  a  State's  request.  In  that  same 
year,  EPA  published,  for  the  first  time,  a 
list  of  all  section  107(d)  nonattainment 
areas  in  40  CFR  part  61. 

C.  CAAA  and  Subsequent  EPA  Actions 

This  section  summarizes  the  relevant 
provisions  of  the  CAAA  as  applicable  to 
ozone  and  CO  areas.  A  discussion  of  the 
provisions  applicable  to  PM-10,  SOt. 
and  lead  areas  is  found  in  sections  II.  B., 

C,  and  D.  of  this  document. 

The  CAAA  of  1990  authorized  EPA  to 
designate  areas  nonattainment  and  to 
classify  them  according  to  degree  of 
severity.  Classification,  in  turn,  triggers 
a  set  of  control  requirements  designed  to 
bring  areas  into  attainment  by  their 
specified  attainment  dates. 

Under  the  CAAA  of  1990. 
preenactment  ozone  and  CO 
nonattainment  areas  were  classified  on 
the  date  of  enactment  according  to  the 
severity  of  their  problem.  States  were 
required,  by  120  days  after  enactment,  to 
submit  lists  designating  all  areas  of  the 
State  as  attainment,  unclassifiable,  or 
nonattainment  for  ozone  and  CO.  The 
EPA  was  required  to  promulgate  these 
lists  by  240  days  after  enactment, 
making  revisions,  including  boundary 
modifications,  as  appropriate.  Ozone  or 
CO  areas  classified  serious  or  higher  are 
subject  to  a  separate  process  for 
determining  boundaries  which  places  a 
strong  presumption  in  favor  of 
expanding  boundaries  to  the 
Metropolitan  Statistical  Area  (MSA)  (or 
Consolidated  Metropolitan  Statistical 
Area  (C/MSA)J. 

D.  Chronology  of  EPA  and  State  Actions 

1.  CAAA  of  1990.  The  CAAA  of  1990 
reaffirm  the  major  role  of  the  States  in 
developing  and  implementing  State 
implementation  plans  (SIP's)  to  attain 
the  NAAQS.  On  November  15, 1990,  the 
day  the  CAAA  were  signed  into  law, 
EPA  Administrator  William  K.  Reilly 
sent  a  letter  to  State  Governors  alerting 
them  to  the  significance  of  the 


legislation  and  summarizing  the 
Amendments. 

One  month  later,  William  G, 
Rosenberg.  Assistant  Administrator  for 
Air  and  Radiation,  followed  up  the 
November  15, 1990  letter  with  a  second 
letter  to  State  Governors.  This  letter 
notified  Governors  of  those  initial  State 
actions  or  submittals  required  of  States, 
particularly  those  actions  needed  within 
a  very  short  time  period. 

In  January  1991.  a  third  letter  to  States 
went  out  from  each  Regional 
Administrator  providing  more  detailed 
information  on  determining 
designations,  classifications,  and 
boundaries;  notification  of  SIP 
deficiencies:  and  information  about 
other  early  State  actions.  Attached  to 
the  letter  was  a  list  of  current  and 
planned  guidance  materials  that  would 
be  provided  by  EPA  to  support  State 
activities. 

2.  Chronology  of  events.  The  first 
official  actions  the  States  took  came  45 
days  after  enactment  of  the  CAAA 
(December  30. 1990)  Preenactment 
ozone  and/or  CO  nonattainment  areas 
classified  under  section  107(d)(4)(A)(iv) 
as  serious,  severe,  or  extreme  would 
take  as  their  nonattainment  area 
boundaries  the  boundary  of  their 
respective  C/MSA  unless  the  State 
notified  the  Administrator,  no  later  than 
45  days  after  enactment,  of  its  intent  to 
study  the  boundaries  further  (the  45-day 
letter). 

In  addition,  under  sections  181(a)(4) 
and  186(a)(3),  EPA  was  authorized  to 
reclassify  an  area  upward  or  downward 
(a  "bump  down")  if  the  design  value  of 
an  area  placed  it  within  5  percent  of  the 
next  classification.  The  EPA  requested 
that  States  seeking  a  bump  down  make 
the  request  within  45  days  of  enactment. 
(Section  181(b)(3)  provides  that  EPA 
shall  automatically  grant  the  request  of 
any  State  to  reclassify  an  ozone 
nonattainment  area  to  a  higher 
classification.) 

The  next  major  event  occurred  90 
days  after  enactment,  Februarj'  13, 1991, 
when  the  EPA  responded  to  States' 
bump  down  requests. 

On  March  15, 1991  (120  days  after 
enactment).  States  were  required  to 
submit  to  EPA  a  list  of  all  their  ozone 
and  CO  nonattainment  areas,  including 
boundary  recommendations.  States 
were  urged  to  submit  at  the  same  time 
SOx,  PM-10.  and  lead  nonattainment 
areas,  including  boundary 
recommendations.  States  were 
encouraged  to  provide  at  this  time  the 
additional  boundary  studies  and 
recommendations  for  the  serious, 
severe,  and  extreme  ozone  and  CO 
areas  covered  by  the  45-day  letters.  By 
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May  14, 1991  (180  days  after  enactment), 
EPA  Regional  Administrators  notified 
States  of  any  potential  modifications  to 
the  States'  recommendations.  States 
were  encouraged  in  the  180-day  letter  to 
respond  to  EPA's  proposal  within  20 
days  (by  June  3, 1991,  which  is  200  days 
after  enactment)  for  ozone  and  CO 
areas,  and  within  60  or  120  days, 
depending  on  the  type  of  modification, 
for  lead.  Many  States  did  so. 

With  respect  to  ozone  and  CO. 
today's  action  is  final  except  for  the 
following  counties  for  ozone:  Orange 
and  Putnam  (New  York,  New  Jersey- 
Long  Island  CMSA);  Muskegon 
(Muskegon,  MI);  Washington 
(Parkersburg-Marietta.  OH)  and  Pasco 
(Tampa.  FL);  and  the  following  counties 
for  CO:  Hancock,  Brooke,  and  Jefferson 
(Steubenville);  and  Utah  (Provo,  UT). 

With  respect  to  lead,  PM-10,  and  SOj, 
refer  to  th"  appropriate  section  below 
for  a  description  of  the  specific  action 
being  taken. 

3.  Presentation  of  technical 
information.  Copies  of  all  of  the  above 
mentioned  correspondence  and  other 
correspondence  between  the  States, 
interested  parties,  and  EPA  regarding 
this  process  are  available  for  review  in 
the  Air  Docket  No  A-90-42  maintained  in 
Rm.  M-1500,  401  M  St.,  SW.. 
Washington.  DC  20460  (first  floor  of  the 
EPA  Washington  DC.  Waterside  Mall 
Office).  Identical  information  is  also 
available  for  review  at  the  EPA  Regional 
Offices  listed  above  in  Lhe  addresses 
section  of  this  rulemaking  package. 

Detailed  discussions  concerning  the 
basis  for  EPA's  actions  and  decisions 
are  excluded  from  this  rulemaking  and 
are  included  in  a  Technical  Support 
Document  (TSD).  The  TSD  is  also 
available  in  the  Air  Docket  and 
respective  Regional  Offices.  Where 
appropriate  in  this  rule,  the  reader  is 
directed  to  the  TSD  for  additional 
information. 

11.  Sununary  of  Today's  Action 

A.  Ozone /CO 

1.  Introduction.  This  section  will 
describe  EPA's  interpretation  of  the 
designations/classifications/boundaries 
requirements  applicable  to  ozone/CO 
areas;  and  it  will  describe  EPA's  actions 
in  promulgating  or  announcing  these 
decisions. 

This  section  is  organized 
chronologically.  The  reader  is  invited  to 
refer  to  the  chronology  of  CAAA 
requirements  and  EPA/State 
administrative  actions  described  above. 
The  most  important  submissions  by  the 
States,  and  preliminary  and  final  EPA 
actions,  are  summarized  in  tables 
included  as  part  of  this  rule. 


2.  Enactment — a.  Designations/ 
boundahes/cfassifications — i. 
Designations.  As  described  in  thia 
section,  at  the  date  of  enactment,,all 
areas  of  the  country  were  designated 
with  respect  to  ozone  and  CO  by 
operation  of  law  in  accordance  with  the 
preenactment  designations.  For  areas 
that  were  designated  nonatfainment 
before  enactment.  EPA  interprets  the 
CAAA  to  maintain  the  preenactment 
designation  for  the  area  and  to  begin  a 
process  for  determining  the  boundaries 
for  the  ar^a. 

Section  107(d)(1)(C)  provides  that 
each  ozone  and  CO  area  designated 
nonattainment,  attainment,  or 
unclassifiable  immediately  before  the 
date  of  enactment  of  the  CAAA  "is 
designated,  by  operation  of  law,"  as  a 
nonattainment,  attainment,  or 
unclassifiable  area,  respectively.  - 

Section  107(d)(2)(A)  requires  EPA  to 
publish  a  Federal  Register  notice  with 
respect  to  this  designation,  but  does  not 
specify  a  time  for  doing  so.  Accordingly, 
this  rulemaking  serves  the  purpose  of 
fulfilling  this  requirement  to  promulgate 
the  date-of-enactment  designations, 
coupled  with  the  requirements  discussed 
below,  to  promulgate  the  classifications 
and  boundaries  for  these  areas. 

ii.  Boundaries.  As  noted  above, 
section  107(d)(1)(C)  requires  that  each 
area  designated  preenactment  of  the 
CAAA  be  designated  again,  by 
operation  of  law.  in  the  same  fashion. 
Because  the  specific  boundaries  of  the 
areas  are  to  be  determined 
subsequently,  as  described  below,  EPA 
interprets  the  section  107(d)(1)(C) 
requirement  as  generally  specifying  that 
the  appropriate  areas  be  designated,  but 
not  necessarily  as  solidifying  their  pre- 
enactment boundaries.  For  example,  as 
of  the  date  of  enactment,  the  Tampa. 
Florida,  area  became  designated 
nonattainment.  but  the  specific 
boundaries  of  that  area  were  to  be 
determined  subsequently. 

Nevertheless,  for  certain  purposes, 
each  area  designated  by  operation  of 
law  under  section  107(d)(1)(C)  retained 
its  preenactment  boundaries  at  the  date 
of  enactment.  For  example,  locations 
within  a  metropolitan  area  that  were 
designated  nonattainment  at  enactment 
remained  subject  to  the  nonattainment 
new  source  review  (NSR)  requirements 
of  the  NSR  programs  EPA  had 
previously  approved  for  the 
nonattainment  areas  (under  Part  D  of 
Title  I  of  the  Clean  Air  Act  prior  to  the 
CAAA).  The  preenactment  boundaries 
are  identified  in  the  version  at  40  CFR 
part  81.  Subpart  C-Section  107 
Attainment  Status  Designations  (part  81 
tables),  preceding  the  enactment  of  the 
CAAA. 


iii.  Classifications/other  treatments — 
(a)  General.  -As  described  in  this 
section,  all  areas  (with  certain 
exceptions)  designated  nonattainment 
by  operation  of  law  as  of  the  date  of 
enactment  were  classified  as  of  the  date 
of  enactment  in  accordance  with  air 
quality. 
Section  181(a)(1)  provides: 
Each  area  designated  nonattainment  for 
ozone  pursuant  to  section  107td)  shall  be 
classified  at  the  time  of  such  designation 
under  table  1,  by  operation  of  law,  as  a 
Marginal  Area,  a  Moderate  Area,  a  Serious 
Area,  a  Severe  Area,  or  an  Extreme  Area 
based  on  the  design  value  for  the  area. 

Section  186(a)(1)  includes  an  identical 
provision  for  CO  areas  (except  that  the 
classifications  are  limited  to  moderate 
or  serious). 

Based  on  these  provisions,  EPA  has 
taken  the  position  that  classifications 
for  areas  designated  nonattainment 
prior  to  enactment  occurred  at  the  same 
time  that  those  areas  were  designated 
by  operation  of  law  as  nonattainment 
under  section  107(d)(l)(C)(i),  which  was 
the  date  of  enactment.  As  discussed 
below,  EPA  has  taken  the  position  that, 
for  metropolitan  areas  that  included  at 
least  some  locations  designated 
nonattainment  at  enactment,  such 
classification  is  not  delayed  until  the 
time  of  the  designations  required  to  be 
promulgated  240  days  after  enactment 
under  section  107(d)(4)(A)(ii}. 

For  ozone,  classification  is  to  be 
based  on  the  following  table  of  design 
values  (section  181(a)(1),  table  1): 


Area  classification 


Marginal 

Modarata _. 

Serious 

Sevaf»-15 

Sevare-17 

Extrama ... 


Design  vaKia  (parts  par 
million) 


0.121  up  to  (Ixjt  not 

including)  0.138 
0.138  up  to  (but  not 

including)  0.160 
0.160  up  to  (but  not 

Including)  0.180 
0.180  up  to  (but  not 

including)  0.190 
0.190  up  to  (but  not 

including)  0.280 
0.280  and  abova 


Severe-15  and  -17  areas  (EPA's 
nomenclature)  face  the  same 
requirements  but  differ  in  their 
attainment  dates  (15  years  for  severe-15; 
17  years  for  8evere-17).  Severe-17 
applies  to  areas  with  a  design  value  of 
.190  to  .280  for  ozone  years  1986-198a 
For  CO.  classification  is  to  be  based 
on  the  following  table  of  design  values 
(section  186(a)(1).  table  3): 


Araa  dassificalion 

Dasign  vahja  (ppm) 

Moderata-1 

9.1-12.7 

Modarala-2 

12.8-1S.4 
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niBa  ciaitwicaaon 

Oaaign  vahia  (ppm) 

Sarious-.            

16  5  and  itbova 

EPA  is  distinguishing  moderate-1  from 
moderate-2  (EPA's  nomenclature) 
because  of  the  significant  additional 
regulatory  requirements  for  those  areas 
with  a  design  value  above  12.7  ppm. 

For  both  ozone  and  CO,  the  design 
value  is  to  be  calculated  according  to 
"the  interpretation  methodology  issued 
by  the  Administrator  most  recently 
before  the  dale  of  the  enactment"  of  die 
CAAA.  This  methodology  is  contained 
for  the  most  part  in  a  memorandum  from 
William  Laxton,  Director,  Technical 
Support  Division,  die  Office  of  Air 
Quality  Planning  and  Standards,  dated 
June  18, 1990  ("Laxton  Memorandum"). 
This  memorandum  is  contained  in  the 
TSD,  item  #1. 

Section  181(a)(3)  requires  the 
publication  in  the  Federal  Renter  of 
ozone  classificationa  at  the  time  of  the 
publication  of  the  notice  under  section 
107(d)(4)  (concerning  designations). 
Secdon  188(a)(2)  includes  a  comparable 
requirement  for  CO.  This  rulemaking 
fulfills  those  requirements.  - 

A  listing  of  the  classifications  as  they 
stood  at  the  date  of  enactment  can  be 
found  in  the  pre-CAAA  40  CFR  part  81 
tables  mentioned  previously. 

[b]  Years  of  data.  The  primary  years 
the  EPA  used  for  purposes  of 
designaUons  and  classifications 
pursuant  to  this  notice  were  1987-1989 
(3-year  period)  for  ozone  and  1988-1989 
(2-year  period)  for  CO. 

In  some  cases,  the  EPA  used  complete 
1986-1990  (ozone)  or  1989-1990  (CO)  data 
if  they  were  quality  assured  and 
publicly  available  in  the  AIRS 
[Aerometric  InformaUon  Retrieval 
System  (EPA's  NaUonal  Air  Quality 
Database)]  by  February  13. 1991.  and  the 
State  requested  the  EPA  to  use  it. 

For  areas  designated  attainment  prior 
to  enactment  the  EPA  relied  on  1990 
data  (if  quality  assured  and  in  AIRS  by 
February  13, 1991)  to  continue  an 
attainment  designation  in  cases  where 
an  area  violated  the  standard  during  the 
primary  ozone  or  CO  years,  but  then 
revealed  attainment  once  again  using 
1990  data.  » 

There  are  several  reasons  why  the 
EPA  began  with  the  data  years  1987- 
1989  for  ozone  and  1988-1989  for  CO. 
The  CAA  required  the  Administrator  to 
make  a  determination  for  5  percent 
classification  downshifts  no  later  than 
90  days  after  enactment  (February  13. 
1991).  No  later  than  180  days  after 
enactment  (May  15. 1991),  the  EPA  was 
required  to  notify  States  of  its  intent  to 
designate  areas.  Although  some  areas 


had  1990  data  available  as  early  as 
February  13. 1991  and  EPA  considered 
it,  most  areas  did  not  Thus,  in  order  to 
meet  the  deadlines  set  forth  in  the  Act 
the  EPA  was  compelled  for  timing 
purposes  to  use  1987-1989  for  ozone  and 
1988-1989  for  CO  as  primary  data  years 
in  determining  designations  and 
classifications  pursuant  to  this  notice. 

(c)  Other  treatment.  Some 
nonattainment  areas  were  not  classified 
in  accordance  with  the  classification 
tables  under  section  181(a)(1)  or 
186(a)(1)  because  of  specific  statutory 
provisions  or  because  their  air  quality 
values  did  not  accord  with  the 
classification  tables.  —  , 

(1)  Submarginal.  The  EPA  has 
determined  to  treat  certain  ozone 
nonattainment  areas  as  "submarginal." 
This  category  includes  areas  that 
violated  die  ozone  standard  during  1987- 
1989  and  that  had  a  design  value  during 
the  relevant  period  of  less  than  .121 
ppm.  The  submarginal  category  can 
occur  when  there  is  not  a  complete  set 
of  data  so  that  the  expected  exceedance 
rate  is  higher  than  the  NAAQS 
exceedance  rate  of  1.0  per  year  even 
though  the  estimated  design  value  is  less 
than  the  level  of  the  standard.  More 
discussion  of  EPA's  data  requirements  is 
contained  in  the  TSD.  item  #2. 

The  SIP  submittal  requirements  of 
section  182  (concerning  ozone)  do  not 
apply  to  these  areas.  A  detaUed 
discussion  of  these  requirements  will 
appear  in  the  Tide  I  General  Preamble 
in  a  Federal  Register  scheduled  for 
January  1992  publication. 

[2]  Transitional  Section  185A  I 

provides  that  an  area  designated        I 
nonattainment  by  operation  of  law 
under  section  107(d)(l)(C)(i)  (by  virtue  of 
its  designation  as  nonattainment  prior  to 
enactment  of  the  CAAA).  which  "has 
not  violated  the  (NAAQS]"  for  ozone 
during  the  1987-1989  period  is  to  be 
treated  as  a  transitional  area.  Section 
185A  further  requires  EPA  to  determine, 
by  June  30. 1992.  based  on  the 
transitional  area's  "design  value  as  of 
the  attainment  date"  whether  the  area 
attained  die  NAAQS  by  December  31. 
1991. 

The  EPA  interprets  this  provision  to 
require  EPA  to  use  its  standard  methods 
for  determining  attainment  or 
nonattainment  to  ascertain  whether  an 
area  is  a  transitional  area  and  to 
determine  whether  the  area  attained  the 
NAAQS  by  December  31, 1991.  There 
must  be  sufficient  data  (75  percent 
completeness  for  each  year)  to 
determine  that  the  area  has  not  violated 
the  standard.  A  brief  discussion  of  these 
procedures  is  included  in  the  TSD,  item 
#3. 


[3]  Ozone  incomplete  data  areas. 
Certain  ozone  areas  designated 
nonattainment  prior  to  enactment  do  not 
have  sufficient  air  quality  monitoring 
data  to  determine  whether  they  are  or 
are  not  violating  the  NAAQS.  Under 
these  circumstances,  the  EPA  does  not 
believe  sufficient  data  (75  percent 
completeness  for  each  year)  exist  to 
warrant  a  classification  for  the  area. 
The  EPA  terms  these  areas  "Incomplete 
Data  Areas." 

As  a  result,  the  SIP  submittal 
requirements  of  section  182  (concerning 
ozone)  do  not  apply  to  these  areas.  A 
detailed  discussion  of  these 
requirements  will  appear  in  the  Title  I 
General  Preamble  in  a  Federal  Register 
scheduled  for  January  1992  publication. 

[4]  CO  "not  classified"  areas.  Certain 
CO  areas  are  designated  nonattainment 
by  operation  of  law  as  of  the  date  of 
enactment  by  virtue  of  their 
preenactment  designation  of 
nonattainment  These  areas  did  not 
experience  a  violation  of  die  1988-1989 
NAAQS.  Where  there  was  inadequate 
monitoring  or  insufficient  data,  EPA 
looked  at  historical  trends  to  determine 
whether  the  area  would  have  violated 
the  NAAQS  in  1988-1989.  Where  EPA 
concluded  there  would  have  been  a 
violation,  the  area  was  classified 
appropriately.  Where  EPA  believed 
there  would  not  h^e  been  a  violation, 
the  area  was  "not  classified." 

As  a  restdt  the  SIP  submittal 
requirements  of  section  187  (concerning 
CO)  do  not  apply  to  these  areas.  A 
detailed  discussion  of  these 
requirements  wUI  appear  in  the  Title  I 
General  Preamble  in  a  Federal  Renter 
scheduled  for  January  1992  publication. 

(5)  Rural  transport  areas  (ozone). 
Section  182(h)  sets  out  general  criteria 
for  determining  whether  an  area 
qualifies  as  a  rural  transport  area.  The 
statute  defines  it  as  an  area  which  is 
designated  nonattainment  and  neither 
includes  nor  is  adjacent  to  any  part  of  a 
C/MSA.  In  such  cases,  the 
Administrator  in  his  discretion  may 
treat  the  area  as  a  rural  transport  area 
based  on  a  finding  that  the  emissions 
within  the  area  do  not  make  a 
significant  contribution  to  the  ozone 
concentrations  measured  in  the  area  or 
in  other  areas. 

For  specific  criteria  in  determining 
when  an  area  is  a  rural  transport  area, 
refer  to  the  procedures  contained  in 
technical  document  #  EPA  450/4-91-015, 
"Criteria  for  Assessing  the  Role  of 
Transported  Ozone/Precursors  in  Ozone 
Nonattainment  Areas." 

This  section  also  provides  that  a  rural 
transport  area,  regardless  of  its 
classification,  is  treated  as  meeting  the 
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applicable  requirements  of  section  182 
(generally  relating  to  submissions 
required  for  ozone  areas  classified  from 
marginal  to  extreme)  if  the  area  meets 
the  submission  requirements  of  a 
marginal  area. 

The  thrust  of  this  provision  is  to  allow 
a  rural  transport  area,  the  design  value 
cf  which  would  otherwise  indicate  a 
classification  for  the  area  of  moderate  or 
higher,  to  be  treated  as  a  marginal  area. 

3.  Enactment  +  45  days:  C/MSA 
boundary  process  begins — general 
requirements.  Section  107(d)(4)(A)(iv) 
provides  that  areas  designated 
nonattainment  at  the  date  of  enactment, 
end  classified  as  serious  or  higher, 
would,  by  operation  of  law  45  days  after 
the  classification,  take  as  their 
boundaries  the  MSA  or  C/MSA,  unless 
the  State  submitted  a  letter  before  that 
date  indicating  that  it  wished  to  study 
the  boundary  question  further.  Because 
areas  designated  nonattainment  by 
operation  of  law  at  the  date  of 
enactment  were  also  classified  at  that 
time,  as  described  above,  this  45-day 
period  began  from  the  date  of  enactment 
and  ended  on  December  30, 1990. 

Areas  for  which  no  45-day  letter  was 
submitted  took  as  their  boundary  the 
larger  of  their  preenactment  boundaries 
or  the  C/MSA.  These  areas  are 
identified  in  section  8a(l}  of  this 
document. 

Areas  for  which  a  45-day  letter  was 
submitted  are  ideritified  in  the  TSD,  item 
*4,  and  copies  of  the  letters  are  in 
Docket  A-90-42.  For  these  areas,  the 
State  was  given  the  opportunity  to 
submit  to  EPA  a  study  describing  why 
parts  of  the  C/MSA  should  not  be 
included  in  the  nonattainment  area.  In 
letters  from  EPA  to  the  relevant  State  air 
agency  directors,  EPA  urged  that  the 
States  submit  their  analyses  by  March 
15, 1991,  and  requested  that  the  study  be 
completed  by.  at  the  latest,  August  13, 
1991.  If  EPA  concurs  in  the  finding, 
based  on  the  State  study,  by  14  months 
after  classification  (January  15, 1992). 
the  boundaries  will  be  reduced 
pccordingiy.  If  EPA  does  not  concur  by 
that  date,  the  boundaries  will  become 
the  C/MSA  by  operation  of  law. 

4.  Enactment  +  90  days:  5 percent 
classification  adjustment— a.  General. 
Under  sections  131(a)(4)  and  186(a)(3). 
an  ozone  or  CO  nonattainment  area  may 
be  reclassified  to  the  next  higher  or 
lower  classification  if  its  design  value 
places  it  within  5  percent  of  the  next 
classiRcation.  For  ozone,  section 
181(a)(4)  provides  that  such 
reclasitification  must  occur  no  later  than 
90  days  after  the  initial  classification, 
which  is  (1)  90  days  after  the  date  of 
enactment  (by  February  13, 1991)  for 
a.-eas  designated  nonattainment  by 


operation  of  law  under  section 
107(d)(1)(C)  (by  virtue  of  their 
designation  as  nonattainment 
preenactment);  or  (2)  90  days  after  the 
effective  date  of  this  rule  for  areas 
designated  nonattainment  for  ozone  for 
the  first  time  pursuant  to  this  rule  (by 
virtue  of  their  designation  as  attainment 
preenactment).  For  CO,  section  186(a)(3) 
provides  that  such  reclassification  must 
occur  no  later  than  90  days  after 
enactment.  The  provisions  grant  the 
Administrator  broad  discretion  in 
making,  or  determining  not  to  make,  the 
reclassification. 

b.  EPA  criteria.  Section  181(a)(4) 
provides  general  guidelines  in 
determining  whether  an  area  qualifies 
f  ir  a  classification  adjustment: 

In  making  such  adjustment,  the 
Administrator  may  consider  the  number  of 
exceedances  of  the  national  primary  ambient 
sir  quality  standard  for  ozone  in  the  area,  the 
level  of  pollution  transport  between  the  area 
aid  other  affected  areas,  including  both 
intrastate  and  interstate  transport,  and  the 
mix  of  sources  and  air  pollutants  in  the  area. 

The  EPA  has  developed  more  speciRc 
criteria  (discussed  below)  to  evaluate 
whether  it  is  appropriate  to  reclassify  a 
particular  area.  These  criteria  are 
primarily  applicable  to  downshifts.  The 
EPA  approved  downshifts  when  the 
erea  met  the  first  requirement  (a  request 
by  the  State  to  EPA)  and  at  least  some 
of  the  other  criteria  (emissions, 
reductions,  trends,  etc.)  and  did  not 
violate  any  of  the  criteria. 

Request  by  State:  EPA  did  not 
exercise  its  authority  to  downclass  (or 
upclass)  areas  on  EPA's  own  initiative. 
Rather,  EPA  requested  that  the  State 
submit  a  request  for  a  downshift. 

Discontinuity.  A  5-percent  downshift 
must  not  result  in  an  illogical  or 
excessive  discontinuity  relative  to 
surrounding  areas.  In  particular,  in  light 
of  the  area-wide  nature  of  ozone 
formation,  a  downshift  should  not  create 
a  "donut  hole"  where  an  area  of  one 
classification  is  surrounded  by  areas  of 
higher  classification. 

Attainment.  Evidence  should  be 
available  that  the  proposed  area  would 
be  able  to  attain  by  the  earlier  date 
specified  by  the  lower  classification. 

Emissions  reduction:  Evidence  should 
be  available  that  the  area  would  be  very 
likely  to  achieve  the  appropriate  total 
percent  emission  reduction  necessary  in 
order  to  attain  in  the  shorter  time 
period. 

Trends:  Near-  and  long-term  trends  in 
emissions  and  air  quality  should  support 
a  downshift.  Historical  air  quality  data 
should  indicate  substantial  air  quality 
improvement.  Growth  projections  and 
emission  trends  should  support  a 
downshift.  Vehicle  miles  traveled  (VMT) 


and  other-indicators  of  emissions  should 
not  be  increasing  at  higher  than  normal 
rates. 

Years  of  data:  For  ozone,  the  1987- 
1989  period  is  central  to  determining 
classification.  Years  of  data  after  1989 
may  be  employed  to  corroborate  the 
validity  of  a  downshift.  However,  later 
years  of  data  should  not  be  the  sole 
foundation  for  downshifts. 

Only  one  downshift  is  allowed, 
meaning,  if  downclassed.  an  area  cannot 
present  data  from  other  years  as 
justification  for  a  second  downclass. 

Under  no  circumstances  can  the  use 
of  1990  air  quality  data  be  used  to 
redesignate  an  area  from  nonattainment 
to  attainment.  For  redesignation  to 
attainment,  the  area  must  meet  all  of  the 
roquirements  of  section  107(d)(3) 
(including  a  maintenance  plan). 

c.  EPA  action.  Areas  requesting  a 
downshift  per  section  181(a)(4)  and 
EPA's  response  to  those  requests  are 
contained  in  the  TSD.  ilem  #5. 

d.  Reclassifications  upward.  Section 
181(b)(3)  provides  that  EPA  shall 
automatically  grant  the  request  of  any 
State  to  reclassify  an  ozone 
nonattainment  area  to  a  higher 
classification.  This  requirement  requires 
EPA  to  "publish  a  notice  in  the  Federal 
Register  of  any  such  request  and  of  any 
action  by  the  Administrator  in  granting 
such  request." 

On  December  27. 1990.  EPA  received  a 
request  from  the  State  of  Maine  to 
reclassify  Lincoln  County  upward  from 
marginal  to  moderate.  By  this  notice, 
EPA  is  granting  that  request. 

On  December  28, 1990,  EPA  received  a 
request  from  the  State  of  California  to 
reclassify  Ventura  County  from  serious 
to  severe.  Ventura  County  is  part  of  the 
Los  Angeles  C/MSA.  which  is  classified 
as  extreme,  and  California  has 
requested  (pursuant  to  the  45-day/l4- 
month  process  described  above)  that 
Ventura  County  be  treated  as  a  separate 
nonattainment  area.  California's  request 
to  reclassify  Ventura  County  to  severe  is 
based  on  an  assumption  that  Ventura 
County  would  be  treated  as  a  separate 
nonattainment  area.  As  discussed 
below,  EPA  is.  by  this  notice,  approving 
California's  request  to  treat  Ventura 
County  as  a  separate  area  classified  as 
severe. 

Section  182(b)(3)  does  not  by  its  terms 
place  time  limits  on  the  opportunity  of  a 
State  to  request  a  voluntary 
reclassification  upward.  Accordingly, 
States  may  continue  to  submit  such 
requests.  However,  such  reclassification 
will  not  delay  the  SIP/submittal  dates 
otherwise  applicable  under  subpart  2  of 
"1  itie  I  of  the  CAAA. 
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5.  Enactment  +  120  days:  State 
submits  list  of  all  areas— general. 
Section  107(d)(4)(A)(i)  requires  States  to 
submit  a  list  designating,  redesignating, 
or  affirming  the  designation  of  all  areas 
of  the  State  as  nonattainment, 
attainment,  or  unclassifiable  for  ozone 
and  CO  by  120  days  after  enactment. 

Virtually  all  the  States  met  this 
requirement  on  a  timely  basis.  Copies  of 
the  States'  120-day  letters  are  included 
in  Air  Docket  A-90-42. 

For  areas  designated  nonattainment 
at  the  date  of  enactment  of  the  CAAA, 
and  classified  as  marginal  or  moderate, 
this  list  must  include  the  boundaries  of 
the  areas. 

For  areas  designated  nonattainment 
at  the  date  of  enactment  of  the  CAAA, 
and  classified  serious  or  above,  and  for 
which  the  Governor  submitted  a  45-day 
letter,  EPA  encouraged  the  Slates  to 
submit  their  supporting  analyses  as  soon 
as  possible,  and  EPA  stated  that  if 
possible,  EPA  would  make  a 
determination  by  this  notice  instead  of 
by  January  15, 1992  (the  statutorily 
prescribed  deadline).  Several  States  did 
submit  their  boundary  analyses 
sufficiently  early  to  allow  EPA  to  take 
action  in  this  document.  The  actions 
EPA  is  taking  on  the  boundaries  for 
these  States  are  discussed  later  in  this 
document  and  in  more  detail  in  the  TSD. 

For  areas  designated  attainment  or 
unclassifiable  at  the  date  of  enactment. 
States  were  required  to  redesignate 
these  areas  to  nonattainment  if  their 
current  air  quality  revealed 
nonattainment.  "These  areas  are 
identified  in  Part  III.  The  applicability  to 
these  areas  of  the  opportunity  for  the  5 
percent  reclassification  and,  in  the  case 
of  areas  classified  serious  or  higher,  the 
C/MSA  boundaries  procedure,  is 
described  below.  Although  for  these 
areas  this  procedure  for  reclassification 
and  boundary  determinations  may  take 
place  after  the  classification,  which  is 
occurring  by  this  notice,  EPA  requested 
in  letters  sent  to  the  States  in  January 
that  any  affected  States  submit  with 
their  120-day  (March  15)  submittals  any 
analyses  supporting  a  reclassification  or 
boundary  revision,  and  EPA  would 
consider  taking  final  action  on  these 
issues  with  today's  notice. 

6.  Enactment  +  180  days:  EPA 
notifies  States  of  intent  to  modify 
suggested  designations  for  certain 
areas.  Section  107(d)(4)(A)(ii)  and 
(l)(B)(ii)  provides  that  EPA  may  modify 
the  designations,  classifications,  and 
boundaries  submitted  by  the  State  at  120 
days,  but  that  if  EPA  intends  to  do  so,  it 
must  notify  the  State  of  EPA's  proposed 
modifications  at  least  60  days  prior  to 
EPA  promulgation. 


By  letters  dated  on  or  about  May  14. 
1991  (at  least  60  days  before  the 
promulgations  and  announcements  set 
forth  in  this  document),  EPA  proposed 
modifications  to  various  State 
submissions.  These  modifications  are 
summarized  later  in  this  document  and/ 
or  in  more  detail  in  the  TSD. 

7.  Enactment  +  200  days:  States 
respond  to  EPA 's  proposed 
modifications.  Consistent  with  section 
107(d)(4)(A)(ii)  and  (l)(B)(ii),  EPA 
provided  the  affected  States  with  an 
opportunity  to  demonstrate  why  any  of 
EPA's  proposed  modifications  were 
inappropriate.  The  EPA  requested  that 
the  affected  States  submit  such 
demonstrations  by  June  3, 1991,  so  that 
EPA  could  meet  the  statutory  deadline 
for  promulgafion  of  final  designations, 
classifications,  and  boundaries.  The 
States'  responses  are  included  in  Air 
Docket  A-90-42. 

8.  Enactment  +  240  days.  This  section 
describes  the  actions  EPA  is  taking  with 
this  notice. 

Under  section  107(d)(4)(B){ii).  EPA  is 
required  to  promulgate  the  new, 
affirmed,  and  reaffirmed  designations, 
including  boundaries,  for  areas 
designated  nonattainment.  attainment. 
or  unclassifiable  with  respect  to  ozone 
and  CO.  The  EPA  is  taking  that  action 
with  this  notice.  This  section  discusses 
those  actions  in  several  separate  parts: 

(1)  Areas  designated  nonattainment  at 
date  of  enactment— classified  serious 
and  higher. 

(2)  Areas  designated  nonattainment  at 
date  of  enactment — ozone  areas 
classified  marginal  or  moderate  and  CO 
areas  classified  moderate. 

(3)  Other  areas  designated 
nonattainment  at  the  date  of 
enactment — treated  separately  from  the 
classified  areas. 

(4)  Areas  designated  entirely 
attainment/unclassifiable  at  enactment, 
but  now  redesignated  to  nonattainment. 

(5)  Areas  designated  attainment/ 
unclassifiable  at  enactment  and  that 
now  retain  that  designation. 

a.  Ozone  and  CO  areas  designated 
nonattainment  at  date  of  enactment- 
classified  serious  and  higher.  With 
respect  to  areas  designated 
nonattainment  for  ozone  or  CO  at 
enactment  and  classified  serious  or 
higher,  and  for  which  the  Governor  did 
not  submit  a  45-day  letter,  the  area  took 
as  its  boundaries.  45  days  after 
enactment,  the  larger  of  their 
preenactment  boiuidaries  or  the  C/MSA 
boundary.  Today's  notice  affirms  those 
boundaries.  Any  areas  not  included  in 
the  boundaries  of  these  nonattainment 
areas  pre-enactment,  but  now  included 
within  the  nonattainment  boundaries  by 
virtue  of  the  expansion  of  the 


nonattainment  area  to  include  the  C/ 
MSA.  are  generally  treated  as  having 
been  designated  and  classified  on  the 
date  of  enactment,  as  described  below. 

With  respect  to  areas  designated 
nonattainment  for  ozone  or  CO  at 
enactment,  classified  serious  or  higher, 
for  which  the  Governor  submitted  a  45- 
day  letter  (thereby  beginning  the  C/ 
MSA  boundary-determination  process) 
and  has  submitted  the  relevant 
boundary  data,  this  notice  promulgates 
these  boundaries. 

(1)  EPA  Actioas: 

Following  are  the  serious  and  higher 
classified  areas  for  which  the  entire  C/ 
MSA  was  already  designated  at 
enactment  by  operation  of  law  (because 
the  preenactment  boundaries  of  the 
nonattainment  area  included  the  C/ 
MSA),  or  the  remaining  attainment 
areas  were  added  by  the  State.  (See  Air 
Docket  No.  A-  90^2  for  official 
designation  correspondence  between 
the  States  and  EPA  on  each  area.)  In 
addition,  for  two  areas,  the  Washington. 
DC,  MSA  and  Philadelphia  CMSA,  the 
entire  C/MSA  is  designated  due  to 
absence  of  a  45-day  letter  from  the  State 
requesting  more  time  to  evaluate 
boundaries  (Stafford  Co.,  VA,  became 
part  of  the  Washington.  DC, 
nonattainment  area  and  Cecil  Co..  MD. 
became  part  of  the  Philadelphia 
nonattainment  area). 

San  Diego,  CA 

San  Joaquin  Valley,  CA 

Philadelphia,  PA-NJ-MD-DE 

Washington,  DC-MD-VA 

Baton  Rouge,  LA 

Boston,  MA 

Greater  Connecticut  (New  London 
portion) 

New  York  City  (New  Jersey  portion) 

Springfield,  MA 

Beaumont,  TX 

El  Paso,  TX 

Houston,  TX 

Milwaukee,  WI 

Sheboygan,  WI 
The  San  Joaquin  Valley,  CA,  area 
includes  the  MSAs  of  Bakersfield, 
Fresno.  Visalia-Tulare-Porterville. 
Modesto.  Merced,  and  Stockton,  and  the 
counties  of  Kings  and  Madera.  The 
Greater  Connecticut  nonattainment  area 
consists  of  the  Harfford-New  Britain- 
Middletown  CMSA,  the  Waterbury,  CT. 
MSA.  the  New  London-Norwich,  CT-RI. 
MSA,  and  the  New  Haven-Meriden.  CT. 
MSA.  including  some  of  the  previous 
planning  areas  in  the  State. 

By  this  notice  EPA  is  promulgating  the 
boundaries  of  the  following  seven  areas 
as  smaller  than  the  C/MSA.  For  these 
areas,  the  portions  of  the  C/MSA  not 
included  in  the  nonattainment  area 
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become  either  (1]  separate 
noaattainnient  areas  with  a  lower 
classification,  or  (2)  adjoined  to  another, 
contiguous  nonattainmeni  area  with  the 
same  or  lower  ciassification.  The  States 
and  EPA  are  in  agreement  with  respect 
to  these  actions.  Under  section 
107(dH4MA)(v).  EPA  may  promulgate 
boundaries  smaller  than  the  C/MSA  if  it 
concurs  with  a  State  finding  that  sources 
in  the  excluded  portion  "do  not 
contribute  •i(piiAcantly"  to  the  violation 
of  the  NAAQS.  This  provision  identifies 
several  factors  that  may  be  considered. 

In  general,  EPA  supports  its  decision 
to  concur  with  the  State's  finding  with 
respect  to  these  areas  on  the  basis  of  a 
facts-and-circumstances  test  that 
focused  QO  whether  soorces  in  the  area 
at  issue  contributed  significantly  to 
NAAQS  violations  in  the  C/MSA.  The 
EPA  did  not  develop  bright-line  criteria, 
bat  instead,  examined  such  factors  as 
the  amount  of  emissions  from  within  the 
area  at  issue  and  its  percentage 
contribMtion  to  the  C/MSA  (or 
surrogates  for  emissions  data,  such  as 
population]  and  if  available,  the  results 
of  modeling  studies. 

Baltimore.  MD — Kent  and  Queen 
Annes  Counties  become  a  separate 
marginal  nonattainment  area. 

Los  Angeles.  CA — Ventura  County 
beoofoes  a  separate  severe-lS  area. 
Southeast  desert  modified  (AQMA) 
becomes  a  separate  8evere-17  area. 

Portsmouth.  NH-ME— The  Maine 
portions  of  Portsmouth  become  part  of 
the  Portland,  Maine,  nonattainment 
area. 

Chicago.  IL— Kenosha  County 
becomes  part  of  the  Milwaukee-Racine 
nonattainment  area. 

New  London- Norwich  MSA  (Rhode 
Island  portion) — Westerly  and 
Hopkington  become  part  of  the 
Providence  nonattainment  area. 

New  York  City  (Connecticut 
portion) — Ansonia  City,  Beacon  Falls 
Town,  Derby  City,  Milford  City,  Oxford 
Town.  Seymour  Town  and  Shelton  City 
become  part  of  the  Greater  Connecticut 
nonattainmeni  area. 

Boston.  MA— All  Massachusetts 
towns  which  were  previously  part  of  the 
Providence  CMSA  become  part  of  the 
Boston  nonattainment  area. 

In  addition.  EPA  believes  that  it  may 
concur  in  reassi^iment  of  a  portion  of 
the  C/MSA  to  another  nonattainment 
area  when  that  reassignment  results  in 
the  same,  or  essentially  the  same, 
classification — under  the  de  minimis 
authority  of  Alabama  Power  Co.  v. 
Costle,  636  F.2d  323.  380-61.  404-05  (DC 
Cir.  1980).  This  case  held  that  EPA  may 
exempt  de  minimis  situations  from  a 


statutory  requirement  when  the  burden 
of  regulation  tvould  yield  little  or  no 
value.  In  these  cases.  EPA  believes  that 
applying  the  "contributes  significantly" 
test  to  these  areas  would  yield  no  gain 
in  air  quality  since  control  requirements 
remain  the  same  despite  the 
reassignment  and  thus  neither  area's 
prospects  for  reaching  attainment  and 
maintenance  is  jeopardized.  Applying  de 
minimis  authority  to  these  cases 
remains  consistent  with  the  underlying 
purpose  of  the  nonattainment 
provisions,  which  is  to  assure 
attainment  and  maintenance  of  the 
NAAQS.  (See  the  TSD,  item  <t6,  for 
technical  documentation  supporting 
these  determinations.) 

In  addition,  by  this  notice  EPA  is 
promulgating  the  boundaries  of  the 
following  five  areas  as  smaller  than  the 
C/MSA.  For  these  areas,  the  removed 
portions  of  the  C/MSAs  remained 
attainment.  (See  the  TSD.  item  #7.  for 
technical  documentation  supporting 
these  determinations.)  Following  is  a 
listing  of  the  C/MSAs  and  the  counties 
which  remain  attainment.  Tlie  States 
and  EPA  are  In  agreement  with  respect 
to  these  actions. 

Ozooe 

Atlanta.  GA — Butts.  Barrow,  Newton. 
Spaulding  and  Walton  Counties  remain 
attainment. 

Los  Angeles.  CA — The  southeast 
desert  portion  (eastern  Riverside  County 
and  northern  and  eastern  San 
Bernardino  County)  of  the  LA  CMSA 
remains  attainment. 

Sacramento.  CA— The  Lake  Tahoe  Air 
Basin  portions  of  El  Dorado  and  Placer 
Counties  remam  attainment. 

Chicago.  IL— Portions  of  Kendall  and 
Grundy  Counties  remain  attainment. 

CO 

Los  Angeles.  CA— All  of  Ventura 
County  and  the  southeast  desert 
portions  of  Los  Angeles,  Riverside,  and 
San  Bernardino  Counties  remain 
attainment. 

For  the  following  serious  areas.  States 
requested  in  a  letter  (45-day  letter)  more 
time  to  evaluate  their  boundaries  per 
section  107(dK4)(AKiv).  The 
Administrator  has  not  jret  made  a 
finding  on  these  two  areas. 

Muskegon,  MI. 

New  York  City  (Orange  and  Putnam 
Counties.  NY). 

In  a  May  14, 1991  letter  to  these 
States.  EPA  requested  that  all 
documentation  pertaining  to  any 
proposed  boundary  changes  be 
submitted  as  soon  as  possible,  but  no 
later  thdn  August  12, 1991. 

New  York  State  followed  with  a  letter 
on  June  4. 1991,  requesting  more  time  to 


evaluate  the  boundaries  of  Orange  and 
Putnam  Counties  and  informed  EPA  th»l 
the  appropriate  documentation  would  h«> 
submitted  no  later  than  the  August  12. 
1991  deadline. 

The  State  of  Michigan  confirmed  its 
intent  to  continue  studying  its  Muskegon 
boundary  issue  in  a  June  18. 1991  letter 
to  EPA. 

On  January  15. 1992.  nonattainment 
boundaries  will  become  the  entire  C/ 
MSA  for  both  the  New  York  and 
Michigan  areas  discussed  above  unless 
the  Administrator  has  concurred  with 
the  Governors'  finding  that  a  smaller 
boundary  is  more  appropriate.  The  EPA 
is  awaiting  the  State's  studies.  The  final 
determinations  will  be  promulgated  in  a 
separate  Federal  Register  notice. 

b.  Ozone  and  CO  areas  designated 
nonattainment  at  date  of  enactment — 
classified  marginal  or  moderate — I. 
Designations.  For  areas  designated 
nonattainment  for  ozone  or  CO  by 
operation  of  law  under  section 
107(d)(1)(C)  at  the  date  of  enactment. 
EPA,  with  today's  action,  reaffirms  that 
designation.  Section  107(d)(4)(A)(iii) 
precludes  redesignating  an  area  to 
attainment  under  this  240-day  process. 

ii.  Boundaries.  At  a  minimum,  the 
nonattainment  boundaries  should 
include  those  areas  designated 
nonattainment  prior  to  enactment.  For 
purposes  of  determining  sources  subject 
to  new  source  review,  this  preenactment 
boundary  applies.  Where  it  may  be 
appropriate  to  expand  the 
nonattainment  boundary  beyond  the 
existing  boundary.  States  should  treat 
these  additional  areas  as  subject  to  the 
appropriate  other  CAA  requirements.  - 

Section  107(d}(4](A)(i)-<ii)  authorizes 
EPA  to  promulgate  a  designation  of 
"nonattainment"  for  an  area.  Section 
107(d)(l)(A)(i)  defines  a  nonattainment" 
area  as — 

any  area  that  does  not  meet  (or  that 
contributes  to  ambient  air  quality  in  a  nearby 
area  that  does  not  meet)  the  (NAAQS). 

This  provision  bases  the 
determination  of  whether  an  area  is 
nonattainment  on  air  quality 
considerations — if  the  air  quality  of  an 
area  violates  the  NAAQS.  or  if  sources 
in  that  area  contribute  to  NAAQS 
violations  in  a  nearby  area,  the  area 
must  be  designated  nonattainment 
However,  the  provision  does  not  by  its 
terms  specify  criteria  for  determining  the 
extent  to  which  source  contributions 
mandate  designation  as  nonattainment 
Accordingly,  the  statute  grants  E3>A 
discretion  in  making  this  determination. 
Section  107(d)(1)(A)  and  (BXi)  and  (ii) 
and  107(d)(4)(A)(i)  and  (ii)  requires  the 
State  to  submit  a  list  of  all  areas  in  the 
State,  with  its  designations,  and 
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authorizes  EPA  to  make  "such 
modifications  as  the  Administrator 
deems  necessary  to  the  designations  of 
the  areas  (or  portions  thereof)  *  *  * 
(including  to  the  boundaries  of  such 
areas  or  portions  thereof)." 

These  statutory  provisions  provide 
guidance  for  the  determination  of 
whether  an  area  is  to  be  designated 
nonattainment.  They  do  not.  however, 
provide  explicit  criteria  for  determining 
the  specific  boundaries  of  the 
nonattainment  area.  They  do  not 
specifically  address  the  issue  of  whether 
a  geographic  area  designated 
nonattainment  must  be  one 
nonattainment  area,  or  whether  the 
State  or  EPA  may  divide  that  area  into 
two  or  more  nonattainment  areas. 
Accordingly,  the  statute  grants  EPA 
discretion  in  making  this  determination. 

The  EPA  will  grant  a  strong 
presumption  in  favor  of  the  designations 
and  boundaries  put  forth  by  the  States. 
The  EPA  believes  that  this  is  an 
acceptable  approach  since  by  definition, 
the  nonattainment  areas  classified  as 
marginal  and  moderate  have  less  severe 
ozone  or  CO  problems  and  are  likely  to 
reach  attainment  through  Federal 
measures  which  generally  apply 
independent  of  boundaries. 

Accordingly,  EPA  has  determined  in 
most  cases  to  accept  the  State-pro^ered 
designations  and  boundaries.  In  general, 
EPA  is  not  discussing  in  this  document 
or  in  the  TSD,  designations,  boundaries, 
and/or  classifications  issues  where  EPA 
is  in  agreement  with  the  State's  request. 
However,  where  EPA  is  disagreeing 
with  a  State's  proposed  action,  a 
detailed  discussion  of  the  issue, 
including  EPA's  reasons,  follows. 

The  EPA.  in  several  instances,  is  still 
studying  whether  to  expand  ozone 
nonattainment  areas  within  a  C/MSA  to 
include  additional  counties  in  that  C/ 
MSA  when  those  counties  may  be  of 
such  great  population  or  such  a  large 
percentage  of  the  C/MSA's  population 
that  sources  in  those  counties  may  be 
contributing  to  the  nonattainment    ' 
problem  in  the  C/MSA.  These  counties 
are:  Pasco  County,  in  the  Tampa, 
Florida,  MSA;  Washington  County  in  the 
Parkersburg-Marietta.  Ohio,  MSA.  For 
these  areas,  as  noted  in  the 
accompanying  tables  of  this  document 
the  listed  designation  does  not  reflect 
EPA  action  under  section  107(d)(4)(A). 
At  the  date  of  enactment  of  the  CAAA, 
these  two  counties  were  designated 
attaiimient  by  operation  of  law.  under 
section  107(d)(1)(C).  The  State  and  EPA 
are  reviewing  whether  to  confirm  or 
reverse  their  present  designation  under 
the  process  set  out  under  section^ 
107(d)(4)(A)  and  will  publish  a  separate 
notice  to  that  effect 


In  a  number  of  instances  occurring 
across  the  nation,  counties  that  may 
generally  be  considered  to  be  rural  due 
to  relatively  small  populations  and  a 
relatively  low  degree  of  urbanization 
have  contained  a  monitor  that  has 
recorded  an  ozone  NAAQS  violation.  In 
some  of  these  instances,  the  States,  in 
the  120-day  submissions  of  the  lists  of 
areas,  elected  not  to  designate  these 
areas  as  nonattainment.  In  these  cases, 
EPA  informed  the  State  in  EPA's  180- 
day  letter  that  such  counties  (or 
subcounties]  must  be  designated  as 
nonattainment  on  the  grounds  that 
section  107(d)(l)(A)(i)  defines  a 
nonattainment  area  as,  among  other 
things,  "any  area  that  does  not  meet. . . 
the  [NAAQS]." 

Some  States  did  not  wish  to  designate 
the  entire  county.  In  these  cases,  EPA 
generally  agreed  to  designate  only  a 
portion  of  the  county  nonattainment.  To 
determine  the  boundaries  of  these 
nonattainment  areas,  or  the  extent  to 
which  neighboring  nonattainment  areas 
should  be  expanded  to  include  all  or 
part  of  these  counties,  EPA  has 
determined  to  apply  the  following 
criteria. 

Presumptively,  the  nonattainment 
area  should  include  the  entire  county.  If 
the  county  does  not  adjoin  any 
nonattainment  area,  the  presumption  in 
favor  of  an  entire  county  is  stronger.  The 
boundaries  may  be  reduced  to  less  than 
an  entire  county  if  it  is  possible  to 
delineate  the  boundaries  of  the  area 
involving  the  NAAQS  violation,  and  if  it 
can  be  shown  that  certain  other  areas 
within  the  county  likely  do  not 
contribute  to  the  NAAQS  violation. 

In  particular,  if  a  county  adjoins  a 
nonattainment  area,  the  presumption  in 
favor  of  designating  the  entire  county 
nonattainment  may  be  rebutted,  and 
EPA  will  designate  boundaries  narrower 
than  the  entire  county,  in  accordance 
with  the  following  criteria. 

The  portion  of  the  county  designated 
nonattainment  must  be  contiguous  with 
the  adjoining  nonattainment  area, 
include  the  area  surrounding  the 
monitor,  and  include  all  adjoining  areas 
with  populations  of  sufficient  density 
such  that  these  areas  are  likely  to 
contribute  to  the  NAAQS  violation. 
Further  explanation  of  these  criteria  and 
of  their  application  to  individual  cases  is 
included  in  the  TSD,  item  #8. 

Based  on  these  criteria,  EPA  is  today 
promulgating  the  following 
nonattainment  areas: 

Ozone 

North  Carolina 

On  May  13, 1991,  EPA  Region  IV 
wrote  to  Governor  Martin  (180-day 


letter)  recommending  that  a  portion  of 
Davie  County  (Greensboro  MSA)  and 
Granville  County  (Raleigh-Durham 
MSA)  be  designated  nonattainment  for 
ozone  based  on  available  monitoring 
data. 

Based  on  population  and  emission 
data  provided  by  the  State  of  North 
Carolina,  EPA  believes  that  emissions 
originating  in  the  counties  of  Davie  and 
Granville  do  not  merit  inclusion  of  each 
entire  county  as  nonattainment. 
However,  since  these  counties  have 
monitored  violations  of  the  NAAQS,  at 
least  a  portion  of  the  county  must  be 
designated  nonattainment.  The  EPA  is 
therefore  designating  areas  smaller  than 
the  counties  as  nonattainment  for  Davie 
and  Granville  Counties.  The  boundaries 
chosen  for  each  of  the  areas  include  the 
monitor  and  an  area  that  includes  the 
more  urbanized  portions  of  the  county 
that  is  contiguous  with  the  rest  of  the 
nonattainment  area  (the  Greensboro- 
High  Point-Winston-Salcm  MSA  for 
Davie  County;  and  the  Raleigh-Durham 
MSA  for  Granville  County).  The 
rationale  for  this  action  is  that  this 
boundary  includes  the  area  in  which  the 
air  quality  is  nonattainment  and  in 
which  sources  likely  to  contribute  to  the 
nonattainment  problem  are  located. 

South  Carolina 

The  Cowpens  monitor  in  the 
northwest  comer  of  Cherokee  County 
(non-MSA)  measured  violations  of  the 
NAAQS  during  the  1987-1989  period  and 
therefore  must  be  designated 
nonattainment.  Since  there  is 
uncertainty  at  this  time  as  to  the  origin 
of  the  source  of  the  emissions  causing 
the  violations  in  Cherokee  County,  and 
EPA  believes  that  there  is  no  basis  for 
designating  the  nonattainment  area  as 
less  than  a  county,  the  entire  county  is 
being  designated  nonattainment. 
(Cherokee  County  is  contiguous  to  the 
Charlotte  MSA  to  the  northeast  and  the 
Greenville-Spartanburg  MSA  to  the 
southwest.) 

Kentucky 

The  EPA  is  today  designating  portions 
of  the  following  five  counties  in  the 
Commonwealth  of  Kentucky  for  the 
same  reasons  as  the  North  Carolina 
counties  discussed  above:  Livingston 
County  (Paducah,  non-MSA):  Greenup 
County  (Huntington-Ashland  MSA): 
Oldham  County  (Louisville  MSA):  Bullitt 
County  (Louisville  MSA):  and  Hancock 
County  (Owensboro  MSA). 

Since  there  is  uncertainty  at  this  time 
as  to  the  origin  of  the  source  of  the 
emissions  causing  the  violations  in  a 
sixth  county — ^Edmonson  County 
(Bowling  Green  non-MSA) — the  entire 
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county  is  designated  nondttainment  and 
classified  as  a  rural  transport  area.  (Sep 
the  TSD,  item  Jf9,  for  documentation 
supporting  a  rural  transport 
classification.) 

Virginia 

Virginia  proposed  that  Charles  City 
County  (Richmond  MSA]  and  the  City  of 
Suffolk  (Norfolk  MSA)  remain 
attainment.  By  today's  notice,  EPA  is 
designating  both  of  these  counties  as 
nonattainroent  because  of  monitored 
violations  within  them. 

CQ 

New  Jersey 

The  State  of  New  Jersey  stated  in  a 
letter  dated  June  28, 1991.  that,  while  it 
is  willing  to  accept  EPA's  nonattainment 
boundaries  for  CO,  it  requests  that  these 
nonattainment  areas  be  classified  as 
"low  moderate"  (12.7  ppm  and  below). 

The  EPA  believes  that  the 
nonattainment  area  is  comprised  of  the 
contiguous  jurisdictions  of  New  York 
City,  Nassau  and  Westchester  Counties 
in  New  York,  and  Bergen,  Hudson. 
Essex  and  Union  Counties  and  the  cities 
uf  Passaic;  Clifton  and  Paterson  in  New 
Jersey.  The  highest  CO  concentrations 
measured  within  this  area  are  in 
Manhattan,  in  the  center  of  the 
metropolitan  area.  The  measured 
concentration  places  the  area  in  the 
"high  moderate"  category.  Since 
vehicles  commute  throu^out  the  entire 
area  and  a  certain  proportion  have 
Manhattan  as  their  destination,  these 
vehicles  have  the  potential  to  contribute 
to  the  maximum  measured  levels. 

The  New  Jersey  counties  in  the  area 
rank  among  the  State  leaders  in  such 
categories  as  vehicle  miles  traveled  and 
population  density  per  square  mile. 
These  Nrw  Jersey  counties  are  not 
distingaishable  from  the  New  York 
counties  surrounding  Manhattan. 
Therefore,  based  on  this  rationale  and 
the  measured  concentrations  in 
Manhattan  (13  5  ppm),  the  northern  New 
Jersey  portion  of  the  New  York-New 
jersey-Long  Island  CMSA 
nonattainment  area  retains  the  same 
classification  (high  moderate)  as  the 
CMSiV  which  includes  northern  New 
Jersey. 

Tennessee 

On  March  12. 1991,  Governor 
McWherter  and  Commissioner  L4jna 
submitted  the  recommendation  that  (he 
City  of  Memphis  be  designated  as  a 
moderate  nonattainment  area  for  CO. 
The  City  of  Memphis  was  designated 
nonattainment  for  CO  prior  to 
enactment  of  thft  CAAA. 


On  May  13. 1991.  in  a  letter  to 
Governor  McWherter,  EPA 
recommended  that  the  CO 
nonattainroent  area  be  expanded  from 
the  City  of  Memphis  to  all  of  Shelby 
County.  This  designation  is  based  on 
contribution  to  the  mobile  source  CO 
emissions  in  the  portion  of  Shelby 
County  outside  of  the  Qty  of  Memphtii, 
and  on  the  practical  problems  of 
attempting  to  administer  a  partial- 
county  rather  than  countywide 
automobile  inspection  and  maintenance 
(VM)  program. 

The  mobile  source  contribution  from 
vehicles  in  the  portion  of  Shelby  County 
outside  of  the  City  of  Memphis  is  132 
tpns  per  day,  or  28  percent  of  the  total 
CO  emissions  from  mobile  sources  in 
Shelby  County.  Currently,  the  I/M 
program  is  required  only  for  the  City  of 
Memphis.  Since  automobile  registration 
is  done  on  a  countywide  basis  without 
regard  to  whether  or  not  the  vehicle  is 
located  within  the  City  of  Memphis,  it  is 
difficult  if  not  impossible  to  verify 
whether  the  appropriate  vehicles  are 
actually  subject  to  the  I/M  program.  The 
expansion  of  the  nonattainment  area  to 
the  entire  county  will  give  the  State  a 
basis  for  expanding  coverage  of  the  I/M 
program. 

On  May  31, 1991,  Commissioner  Ltuia 
wrote  a  letter  to  EPA  Regional 
Administrator  Greer  Tidwell  disagreeing 
with  the  Region's  proposed  boundaries 
for  the  ozone  nonattainment  areas  in 
Tennessee.  In  that  letter,  there  was  no 
comment  on  EPA's  proposal  to  expand 
the  Memphis  CO  nonattainment  area. 

Utah 

The  EPA  is  still  studying  whether  to 
expand  (he  Provo  CO  nonattainment 
area.  As  noted  in  the  accompanjMng 
tables  of  this  document,  the  listed 
designation  does  not  reflect  EPA  action 
under  section  107(d)(4)(A).  At  the  date 
of  enactment  of  the  CAAA.  that  portion 
of  Utah  County  outside  the  city  limits  of 
Provo  was  designated  attainment  by 
operation  of  law  under  section 
107(d)(lMC).  The  State  of  Utah  and  EPA 
are  reviewing  whether  to  confirm  or 
reverse  their  present  designation  under 
the  process  set  out  under  section 
107(d)(4)(A)  and  will  publish  a  separate 
notice  to  that  effect. 

iii.  Ciassifications.  Areas  designs  (ed 
nonattainment  by  operation  of  law  at 
the  date  of  enactment  were  classified  at 
(hat  time,  arid  by  today's  notice,  EPA  is 
announcing  the  classifications  as 
required  under  sections  107(d)(4)(A)(ii), 
107(d)(2),  181(a)(3),  and  186(a)(2).  Areas 
designated  nonattainment  at  the  date  of 
enactment  are  not  being  classified  anew 
by  today's  notice:  rather,  that 
classification  occurred  at  the  date  of 


enactment,  and  FJ*A  today  is  merely 
announcing  and  codifying  in  the  CFK  (he 
classifications  that  occurred  for  these 
areas  at  enactment.  - 

The  EPA  bases  this  approach 
primarily  on  the  provisions  of  section 
iei(a)(l)  and  section  186(a)(1).  each  of 
which  provides  (in  relevant  part,  using 
identical  terms):  "Each  area  designated 
nonattainment . . .  pursuant  to  section 
107(d)  shall  be  classified  at  the  time  of 
such  designation."  Section 
107(d)(lMC)(i)  provides  that  each  ozone 
and  CO  preenactment  nonattainment 
area  is  "designated,  by  operation  of  law, 
as  a  nonat(ainment  area."  This 
designation  occurred  at  the  date  of 
enactment.  - 

The  fact  that  classification  occurred  al 
(he  date  of  enactment  means  that  the 
clock  began  ticking  on  the  date  of 
enactment  for  certain  events  triggered 
by  the  classification,  specifically,  the 
90-day  opportunity  for  5  percent 
reclassification,  and  the  45-day  period 
for  States  to  submit  requests  to  study 
the  boundaries  of  areas  classified 
serious  and  higher.  For  CO 
nonattainment  areas,  section  186(aJ(3) 
provides  that  the  S  percent 
reclassification  must  occur  "within  90 
days  after  the  date  of  the  enactment," 
thereby  confirming  that  classification  for 
CO  under  section  186(a)(l}  occurred  on 
the  date  of  enactment.  Because  the 
relevant  provisions  of  section  181(a)(1) 
for  ozone  are  identical  to  the  section 
186(a)(1)  CO  provisions,  section 
180(a](3]  implies  that  classificadon  for 
ozone  also  occurred  on  the  date  of 
enactment,  at  least  for  areas  containing 
locations  designated  nonattaiiunent  al 
enactment.  The  House  Committee 
Report  confirms  this  view  by  stating  thai 
the  5  percent  reclassification  adjustment 
for  ozone  may  occur  "(wjithin  90  days  of 
enactment "  |H.R.  Na  101-49a  101st 
Cong..  2d  Sess.  231-32  (1990)J.  - 

Areas  classified  at  the  date  of 
enactment  are  not  reclassified  again  by 
virtue  of  the  fact  that  today's  notice 
reaffirms  (he  designation  of  those  areas 
and  includes  certain  nearby  locations 
within  (he  boundaries  of  (hose  areas. 
The  EPA  (akes  (he  position  (ha(  because 
(hey  are  not  again  classified,  (hey  are 
no(  again  given  the  opportunity  to  make 
a  5  percent  reclassification,  or,  in  (he 
case  of  areas  classified  serious  or 
higher,  (o  ini(ia(e  new  efforts  (o  adjust 
(he  boundaries  (o  smaller  (han  (he  C/ 
MSA.  In(erpreting  (he  CAA  (o  allow 
such  opportunities  would  be 
inconsistent  with  congressional  intent  to 
expedi(e  (he  preliminary  questions  of 
designations,  classifications,  and 
boundaries  in  order  to  assure  that  the 
heart  of  the  program — the  pollution 
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controls  themselves — are  in  place  as 
quickly  as  possible  (see  H.R.  No.  101- 
490. 101st  Cong.,  2d  Scss.,  232  (1990) 
(stating  that  a  period  of  only  90  days  is 
provided  for  the  5  percent 
reclassification  "to  assure  that  State  and 
EPA  resources  are  devoted  to  efforts  to 
attain  the  standard,  and  no(  to  changes 
in  the  classification  of  areas")J. 

Although  in  some  cases  the 
boundaries  for  an  area  remained 
undetermined  until  today's  notice  (i.e., 
areas  containing  at  least  some  portion 
which  was  attainment  at  enactment),  all 
areas  ultimately  determined  to  be  within 
those  boundaries  and  promulgated  in 
this  document  are  considered  to  be  part 
of  the  nonattainment  area  designated 
and  classified  at  the  date  of  enactment. 
As  a  result,  with  respect  to  any 
neighboring  area  that  is  ultimately 
included  in  the  nonattainment  area,  no 
new  classification  has  occurred  with 
today's  notice,  and  there  is  no 
opportunity  for  a  5  percent 
reclassification  or  a  45-d8y  C/MSA 
process. 

The  following  are  specific  actions 
EPA  is  taking  with  respect  to 
classifications. 

Arizona 

In  a  May  15. 1091  letter.  Governor 
Symington  of  the  State  of  Arizona 
recommended  an  ozone  classification  of 
transitional  for  Maricopa  County 
(Phoenix  area)  pending  verification  of 
ozone  data  for  calendar  year  1990  and 
additional  studies  to  be  conducted 
during  1991  to  determine  the  appropriate 
design  value.  Additional  quality-assured 
monitoring  data  for  1990  from  two 
monitoring  sites  in  Maricopa  Coun(y 
(Papago  Park  and  Vehicle  Emissions 
Lab)  made  available  since  receipt  of  the 
Governor's  original  recommendation 
indicate  that  a  classification  of 
moderate  is  more  appropriate  for  (he 
Phoenix  area.  Based  on  (his  addi(ional. 
quality-assured  data,  EPA  is  classifying 
Phoenix  as  a  moderate  area  for  ozone. 

Ohio 

On  March  15. 1991.  the  S(a(e  of  Ohio 
recommended  that  Mahoning  and 
Trumbull  Counties  be  redesignated  from 
nonattainment  to  attainment.  The  EPA 
previously  disapproved  a  redesignation 
request  for  this  area  on  July  10, 1990  (see 
55  FR  28199).  Mahoning  and  Trumbull 
Counties  will  remain  nonattainment 
because  section  107(a](4)(A)(iii)  does 
not  permit  redesignations  to  attainment 
as  part  of  this  general  review  of 
designations  and  classifications. 

Mahoning  and  Trumbull  Counties  are 
being  classified  as  a  marginal  ozone 
nonattainment  area  along  with  Mercer 
County,  Pennsylvania.  There  are  two 


ozone  monitors  located  in  this  area.  One 
is  located  in  Youngstown  (Mahoning 
Ck)unty,  Ohio).  This  monitor  is  locaied  in 
(he  urban  area  of  Youngstown  and  may 
not  represent  the  worst-case  ozone 
concentration  in  the  area.  This  is  due  to 
the  suppression  of  ozone  forma(ion  by 
NOx  in  (he  urban  area.  The  moni(or  in 
Youngstown  has  not  recorded  a 
violation  of  the  ozone  NAAQS  based  on 
1987  through  1989  monitoring  data.  Hie 
second  monitor  is  located  downwind  in 
P'arrell,  Pennsylvania  (Mercer  County, 
Pennsylvania).  This  monitor  has 
recorded  a  violation  of  the  ozone 
NAAQS  based  on  1987  through  1989  air 
quality  da(a  (2.1  average  expected 
exceedances  per  year).  A  violation  of 
the  NAAQS  occurs  when  the  average 
expected  exceedances  per  year  is 
greater  than  1.0.  The  monitoring  site  in 
Farrell,  Pennsylvania,  is  approximately 
1  to  2  miles  to  (he  east  of  Trumbull 
County,  Ohio.  The  EPA  has  determined 
(ha(  (he  moni(oring  site  in  Farrell. 
Pennsylvania,  may  have  been  adversely 
impacted  by  emissions  from  Mahoning 
and  Trumbull  Counties  (see  55  FR  28199. 
July  10, 1990).  This  is  based  on  the 
prevailing  warm  weather  (ozone 
conductive)  winds  in  the  upper  midwest. 
Since  the  winds  typically  blow  from  the 
quadrant  bounded  by  the  directions 
south  and  west,  the  Farrell  site  is 
ejected  to  be  downwind  on  these  days. 
Based  on  this  information  Mahoning  and 
Trumbull  Counties,  Ohio,  are  being 
classified,  along  with  Mercer  County. 
Pennsylvania,  as  a  marginal  ozone 
nonattainment  area  with  a  design  value 
of  ,134  ppm. 

Pennsylvania 

In  a  March  18. 1991  letter. 
Pennsylvania  proposed  that  Lawrence 
County  be  designated  "cannot  be 
classified  or  better  than  primary 
s(andard8"  for  ozone.  To  support  its 
recommendation,  the  State  pointed  out 
that  ozone  NAAQS  attainment  has  been 
monitored  at  a  location  in  that  county. 
Per  section  107(d)(l)(C)(i),  an  area 
designated  nonattainment  preenactment 
of  the  CAAA  of  1990  must  be 
nona((ainment  postenactment. 

In  the  same  letter.  Pennsylvania 
proposed  that  Allegheny  County  be 
designated  "cannot  be  classified  or 
better  than  primary  standards"  for 
carbon  monoxide.  The  State  bases  its 
recommendation  on  the  fact  that  the 
county  is  monitoring  attainment.  Again, 
as  Allegheny  County  was  designated 
nonattainment  prior  to  passage  of  the 
CAAA,  (he  area  remains  nonattainment 
by  operation  of  law  until  a  carbon 
monoxide  NAAQS  maintenance  plan  is 
developed  and  approved  by  EPA.  In  the 
tables  section  of  the  107  classification/ 


designation  notice  EPA  recognizes  the 
fact  that  Allegheny  County  is  not 
violating  the  NAAQS.  i.e..  that  it  is 
monitoring  attainment. 

c.  Other  treatment.  With  today's 
notice,  EPA  is  also  promulgating  the 
affirmed  or  reaffirmed  designations  (and 
new,  affirmed,  or  reaffirmed  boundaries) 
of  nonattainment  areas  to  be  treated  as 
transitional  (ozone),  submarginal 
(ozone),  incomplete  data  (ozone),  nol 
classified  (CO),  and  rural  transport 
areas  (ozone):  and  codifying  its 
conclusion  that  those  areas  should  be 
accorded  that  treatment.  These  areas 
are  listed  in  the  TSD,  item  #10. 

d.  Areas  designated  entirely 
ottainment/unclassifiable  at  enactment 
but  now  subject  to  redesignation  to 
nonattainment —  i.  Serious  and  higher 

Ohio  and  West  Virginia 

As  noted  in  the  accompanying  tables 
of  this  document,  the  listed  designation 
for  the  Steubenville,  OH-WV 
nonattainment  area  does  not  reflect  EPA 
action  under  section  107(d)(4)(A).  At  the 
date  of  enactment  of  (he  C^AA,  the 
three  counties  which  make  up  the 
Steubenville  MSA — Jefferson  County, 
Ohio;  Brooke  County,  West  Virginia; 
and  Hancock  County,  West  Virginia — 
were  designated  at(ainmen(,  by 
operation  of  law,  under  section 
107(d)(1)(C).  The  States  and  EP.^  are 
reviewing  whether  to  confirm  or  reverse 
this  present  designation  under  the 
process  set  out  under  section 
107(d)(4)(A).  The  EPA  will  publish  a 
separate  notice  to  that  effect. 

11.  Marginal/moderate.  With  today's 
notice,  EPA  is  promulgating  the 
designations,  classifications,  and 
boundaries  for  three  areas.  Smyth 
County.  Virginia;  Essex  County.  New 
York;  and  Jefferson  County,  New  York. 
These  areas  were  designated  entirely 
attainment  as  of  the  date  of  enactment; 
however,  current  air  quality  necessitates 
a  designation  of  nonattainment  under 
section  107(d](4)(A)(i)-(ii).  For  new 
ozone  nonattainmen(  areas,  because 
(hey  are  classified  as  of  (he  effec(ive 
da(e  of  today's  notice,  any 
reclassification  based  on  (he  5  percent 
provision  of  section  181(a)(3)  must  occur 
within  90  days  of  that  effective  date. 
The  criteria  for  making  the  5  percent- 
rcclassification  will  be  the  same  as 
discussed  above.  Smyth  and  Essex 
Counties  are  rural  transport  areas. 
Therefore,  a  5  percent  downshift  is  not 
applicable  to  either  area. 

On  March  21, 1991.  the  Governor  of 
New  York  requested  a  5  percent 
downshift  for  Jefferson  County  since  its 
design  value  of  .143  ppm  fell  within  5 
percent  of  the  marginal  classification. 
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Today's  notice  approves  this  request 
and  reclassines  Jefferson  County  as  a 
marginal  nonattainment  area  per  section 
181(a)(4). 

Essex  County.  New  York 

New  York  State  requested  in  its 
March  21. 1991  letter  that  Essex  County 
(non-MSA)  be  designated  attainment. 
The  State  based  this  request  on  the  fact 
that  the  monitoring  station  on  which  the 
designation  is  based  is  part  of  an 
atmospheric  research  station  on  the  top 
of  Whiteface  Mountain,  and  on  the 
belief  that  the  measurements  taken  at 
this  station  do  not  reflect  general  air 
quality  in  the  region.  New  York  State 
further  commented  in  a  June  4, 1991 
letter  that  the  exceedances  all  occurred 
at  night  when  the  public  could  not  be 
exposed.  New  York  noted  that  the  time 
of  the  exceedances  indicate  that  long- 
range  transport  of  ozone  is  the  cause  of 
the  violations. 

It  is  EPA's  position  that  the  violations 
of  the  ozone  NAAQS  recorded  on 
Whiteface  Mountain  are  based  on  valid 
measurements  and  the  State  does  not 
dispute  this.  However,  the  fact  that  the 
ozone  violations  do  not  originate  in 
Essex  County  is  not  sufficient  basis  for 
designating  the  area  attainment. 

Furthermore,  the  area  where  the 
violations  are  observed  is  accessible  to 
the  public.  The  Whiteface  Mountain 
area  is  part  of  the  Lake  Placid 
recreational  area,  Adirondack  Park,  a 
year-round  resort  location.  Since  the 
State's  June  4, 1991  letter,  additional 
exceedances  of  the  ozone  standard, 
including  some  day-time  readings,  have 
been  recorded  at  this  location. 

The  EPA  does  agree  that  long  range 
transport  appears  to  be  a  substantial 
contributor  to  the  NAAQS  violations  on 
Whiteface  Mountain.  Given  violations 
have  occurred  only  at  a  higher  elevation 
while  attainment  is  measured  at  the 
base  of  Whiteface  Mountain,  EPA  has 
determined  that  a  smaller  boundary,  as 
deHned  by  those  areas  on  Whiteface    - 
Mountain  above  an  elevation  of  4,500 
feet,  is  more  appropriate  and  a 
classification  of  rural  transport 
accurately  characterizes  Whiteface 
Mountain  (as  proposed  in  an  October  4, 
1991  letter  from  New  York  State  to  EPA). 

The  EPA  accepts  this  boundary  to 
defme  the  nonattainment  area  on 
Whiteface  Mountain,  allowing  the  rest 
of  Essex  County  to  remain  attainment. 
The  EPA  believes  this  boundary 
adequately  includes  the  monitor,  located 
at  an  elevation  of  4.867  feet,  and  a 
reasonable  surrounding  area. 

By  selecting  4,500  feet  as  the 
boundary  marking  the  nonattainment 
area  of  Whiteface  Mountain,  EPA  also 
believes  that  the  air  quality  in  the 


Adirondack  Park  area,  an  area 
frequented  by  the  public,  will  benefit  by 
designating  this  portion  of  Essex  County 
as  nonattainment. 

The  EPA  also  agrees  with  the  State 
that  a  rural  transport  status  more 
accurately  reflects  the  ozone 
nonattainment  problem  in  Essex  County 
at  Whiteface  Mountain.  Documentation 
supporting  a  classification  of  rural 
transport  is  contained  in  the  TSD,  item 
#11. 

Smyth  County,  Virginia 

In  a  March  15, 1991  letter  to  EPA. 
Governor  Wilder  of  the  Commonwealth 
of  Virginia  proposed  that  Smyth  County 
(non-MSA)  remain  attainment  for  ozone. 

On  May  14, 1991,  the  EPA  opposed 
this  request  and  notified  the  Governor  of 
Virginia  that,  while  acknowledging 
strong  evidence  of  long-range  ozone 
transport,  at  least  a  portion  of  Smyth 
County  must  be  designated 
nonattainment. 

In  a  June  3, 1991  letter  to  EPA  Region 
III,  the  State  of  Virginia  recommended 
designating  the  area  in  Smyth  County 
above  4,500  feet  as  nonattainment  and 
continued  to  request  a  classification  of 
rural  transport. 

The  EPA  recognizes  the  monitored 
violations  by  designating  the  area  in 
Smyth  County  above  4,500  feet  elevation 
as  nonattainment,  as  recommended  by 
the  State  of  Virginia  in  their  June  3, 1991 
letter  to  EPA.  The  EPA  accepts  this 
elevation  as  a  boundary  to  define  the 
nonattainment  area  as  EPA  beheves  it 
adequately  includes  the  monitor,  located 
at  5.520  feet,  and  a  reasonable  area 
surrounding  it. 

Selecting  4,500  feet  as  the  boundary 
marking  the  nonattainment  area  of 
Smyth  County  also  ensures  that  the 
Appalachian  Trail,  an  area  frequented 
by  the  public,  is  included  in  the 
nonattainment  area. 

The  EPA  agrees  with  the  State  that  a 
rural  transport  status  more  accurately 
reflects  the  ozone  nonattainment 
problem  in  Smyth  County. 
Documentation  supporting  Smyth 
County  as  a  rural  transport  area  is 
contained  in  the  TSD,  item  #12. 

iii.  Other  treatmenL  The  City  of 
Oshkosh,  attainment  for  CO  prior  to 
enactment,  is  hereby  designated 
unclassifiable  for  CO.  (See  the  TSD, 
item  #13,  for  documentation  supporting 
this  designation.) 

9.  Procedural  requirements.  As 
described  above,  today's  notice 
promulgates  designations, 
classifications,  and  boundaries  for 
ozone  and  CO  areas.  This  section 
describes  the  procedural  requirements 
concerning  notice-  and-comment  and 


judicial  review  applicable  to  these 
actions.  - 

a.  Designations  and  boundarie$ —  i. 
Notice-and-comment  rulemaking. 
Today's  notice  announces  and 
promulgates  the  designations  that 
occurred  under  section  107(d)(1)(C) 
(designations  by  operation  of  law  at  the 
date  of  enactment  of  the  CAAA)  and  the 
designations  (including  boundary 
determinations)  under  section  107(d)(4) 
(designations  submitted  by  the  States 
and  promulgated  by  EPA).  The  EPA 
takes  this  action  in  accordance  with 
section  107(d)(2)(A),  which  requires 
publication  in  the  Federal  Register  of  a 
notice  announcing  or  promulgating 
designations  under,  among  other  things, 
section  107(d)(1)  and  (4).  Beyond  that, 
however,  section  107(d)(2)(B)  provides: 

Promulgation  or  announcement  of  a 
designation  under  paragraph  (1).  (4)  or  (5) 
shall  not  be  subject  to  the  provisions  of 
sections  553  through  557  of  title  5  of  the 
United  States  Code  (relating  to  notice  and 
comment),  except  nothing  herein  shall  be 
construed  as  precluding  such  public  notice 
and  comment  whenever  possible. 

By  its  terms,  this  provision  exempts 
the  designations  announced  and 
promulgated  by  this  notice  from  the 
notice-and-comment  procedures  under 
the  Administrative  Procedures  Act. 
Through  various  publicly  available 
letters  to  the  States,  EPA  described  its 
preliminary  views  at  various  points  in 
time  as  to  the  designation  and 
classification  of  areas,  and  interested 
persons  had  the  opportunity  to  give  their 
views  on  the  subject  to  EPA.  In  addition, 
the  tight  timetables  Congress  set  out  in 
section  107(d)(4)(A)(i)-{ii)  made  it 
di^icult  to  engage  in  notice-and- 
comment  rulemaking.  Therefore,  as 
permitted  under  section  107(d)(2)(B). 
EPA  is  today  taking  final  action  without 
notice-and-comment  rulemaking.  In 
addition,  section  307(h),  added  by  the 
CAAA  provides: 

It  is  the  intent  of  Congress  that,  consistent 
with  the  policy  of  the  Administrative 
Procedures  Act.  the  Administrator  in 
promulgating  any  regulation  under  this  Act, 
including  a  regulation  subject  to  a  deadline, 
shall  ensure  a  reasonable  period  for  public 
participation  of  at  least  30  days,  except  as 
otherwise  expressly  proved  in  section  107(d), 
172(a),  IBl(a)  and  (b),  and  18e(a)  and  (b). 

The  EPA  is  interested,  however,  in  the 
public's  views  on  whether  EPA  has 
made  significant  errors  which  could 
have  been  avoided  had  notice-and- 
comment  rulemaking  been  possible. 
Accordingly,  EPA  will  allow  30  days 
from  the  date  of  this  document  for  public 
comment  on  any  such  errors,  and,  if 
such  errors  are  brought  to  EPA's 
attention,  EPA  will  correct  any  technical 
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errors  made.  In  addition,  if  anyone 
raises  significant  new  policy  issues,  EPA 
will  pursue  notice-end-comment 
rulemaking  to  resolve  such  issues.  This 
notice  will  take  effect  60  days  from  the 
date  of  publication,  except  to  the  extent 
if  any.  that  EPA  determines  corrections 
are  necessary  in  light  of  errors 
elucidated  by  timely  public  comment.  — 

ii.  Judicial  review.  The  CAAA  provide 
no  additional  limits  on  judicial  review  of 
the  designations,  including  boundaries. 
Accordingly,  if  a  party  follows  the 
appropriate  administrative  procedures 
under  CAAA,  section  307.  the  party  is 
not  barred  from  challenging  EPA's 
action  in  this  regard  through  litigation.  > 

b.  Classifications —  i.  Notice  and 
comment.  Sections  181(a)(3)  and 
186(a)(2)  provide  that  at  the  time  EPA 
publishes  the  notice  designating  ozone 
and  CO  nonattainment  areas: 

The  Administrator  shall  publish  a  notice 
announcing  the  classification  of  [such  ozone 
or  CO]  nonattainment  area.  The  provisions  of 
section  172(a)(1)(B)  (relating  to  lack  of  notice 
and  comment  and  judicial  review]  shall  apply 
to  such  classification.  , 

Section  172(a)(1),  which  is  found  in 
subpart  1  of  part  D,  deals  primarily  with 
classifications  that  EPA  may  make  upon 
promulgating  a  new  or  revised  NAAQS 
and  designating  areas  in  accordance 
with  that  new  or  revised  NAAQS. 
Section  172(a)(1)(A)  authorizes  EPA  to 
make  classifications;  section 
172(a)(1)(B),  which  is  referenced  by 
sections  181(a)(3)  and  secUon  18e(a)(2). 
provides,  in  relevant  part:  - 

The  Administrator  shall  pubUsh  •  notice  in 
the  Fedatal  Reglstar  announcing  each 
classification  under  subparagraph  (A),  except 
the  Administrator  shall  provide  an 
opportunity  of  at  least  30  days  for  written 
comment.  Such  classification  shall  not  be 
Fubject  to  the  provisions  of  sections  553 
through  557  of  title  S  of  the  United  States 
Code  (concerning  notice  and  comment)  and 
shall  not  be  subject  to  judicial  review  until 
[specified  times). 

The  EPA  interprets  the  reference  in 
sections  181(a)(3)  and  186(a)(2)  to  "(tjhe 
provisions  of  section  172(a)(1)(B) 
(relating  to  lack  of  notice  and  comment 
and  judicial  review)"  to  refer  to  the 
second  sentence  in  section  172(a)(1)(B), 
not  the  first  sentence.  As  a  resiilt,  the 
provisions  of  the  first  sentence  requiring 
a  30-day  conunent  period  do  not  apply 
to  the  classifications  under  section 
181(a)(3)  or  secUon  188(a)(2).  which  are 
the  subject  of  diis  document.  The  EPA 
interprets  the  parenthetical  phrase  in 
sections  181(a)(3)  and  186(a)(2)  to  limit 
the  applicable  provisions  of  section 
172(a)(1)(B)  to  diose  that  eliminate  the 
notice-and-comment  requirement,  which 
are  found  in  the  second  sentence.  This 
reading  is  consistent  with  the  fact  that 


the  first  sentence  in  section  172(a)(1)(B) 
sets  out  the  requirement  for  publishing  a 
notice  announcing  a  classification,  a 
requirement  that  is  separately 
incorporated  in  sections  181(a)(3)  and 
186(a)(2).  This  duplication  suggests  that 
the  first  sentence  of  section  172(a)(1)(B) 
does  not  apply. 

Similarly,  EPA  takes  the  position  that 
notice-and-comment  rulemaking  is  not 
required  for  any  decisions  by  EPA  under 
section  181(a)(4)  or  section  186(a)(3)  to 
make,  or  not  to  make,  reclassifications 
on  the  grounds  that  the  air  quality  of  an 
ozone  or  CO  nonattainment  area  is 
within  5  percent  of  the  cut-off  for  a 
different  classification.  Sections 
181(a)(4)  and  166(a)(3)  provide  that  EPA 
is  to  make  these  decisions  "by  the 
procedure  required  under  paragraph 
(section  181(a))(3)"  for  ozone,  or  "by  the 
procedure  required  under  paragraph 
[secUon  186(a)(2)j"  for  CO.  As  just 
discussed,  those  procedures  eliminate 
the  requirement  for  notice-and-comment 
rulemaking.  — 

ii.  Judicial  review.  As  noted  above, 
sections  181(a)(3)  and  188(a)(2)  provide 
that  the  provisions  concerning  judicial 
review  found  in  section  172(a)(1)(B) 
apply.  Those  provisions  state  that 
judicial  review  may  occur  only  aften 

(T]he  Administrator  takes  final  actioB 
under  subsection  (k)  or  (I)  of  section  110 
(concerning  action  on  plan  submissions)  or 
section  179  (concerning  sanctions)  with 
respect  to  any  plan  submissions  required  by 
virtue  of  such  classification. 

Accordingly,  judicial  review  on  the 
classification  decisions  [(including  the 
decisions  to  make,  or  not  to  make, 
reclassifications  under  the  5  percent 
adjustment  provisions  of  section 
181(a)(4)  and  section  18e(a)(3)J  may  be 
had  only  at  those  times. 

B.PM-10 

1.  Initial  PM-10  designations. 
Previously,  EPA  published  a  Federal 
Register  notice  announcing  the 
designations  and  classifications  for  PM- 
10  occurring  by  operation  of  law  upon 
enactment  of  the  CAAA  (see  56  FR 
11101,  March  15, 1991).  In  addition,  EPA 
has  published  a  follow-up  notice 
correcting  the  boundaries  and 
designations  of  some  areas  in  light  of 
comments  addressing  the  March  1991 
notice  (see  56  FR  37654.  August  8. 1991). 
Both  of  these  notices  provide  a  detailed 
discussion  of  the  history  and  current 
status  of  PM-10  areas  nationwide.  An 
abbreviated  discussion  is  provided  here. 

Generally.  EPA  adopted  a  PM-10  SIP 
development  policy  "grouping"  all  areas 
of  the  country  into  three  categories 
based  on  their  probability  of  violating 
the  standards  when  EPA  revised  the 
indicator  for  particulate  matter  to  PM-10 


(see  generally  52  FR  24634.  July  1. 1987) 
(revising  particulate  matter  indicator 
from  total  suspended  particulates  to 
PM-10).  The  EPA  announced  the  initial 
groupings  for  PM-10  in  a  Federal 
Register  notice  published  on  August  7. 
1987  (52  FR  29383).  The  EPA  modified 
the  groupings  and  boundaries  in  two 
subsequent  Federal  Register  notices 
published  on  March  2a  1989  (54  FR 
12620)  and  October  31. 1990  (55  FR 
45799). 

The  CAAA  provided  designations  for 
PM-10  for  the  first  time,  using  EPA's 
grouping  scheme  as  a  starting  point. 
Specifically,  the  amended  law  provides 
that  each  former  Group  I  area  identified 
in  52  FR  29383  (August  7. 1987],  except  to 
the  extent  modified  before  enactment  of 
the  CAAA  (November  15, 1990),  was 
designated  nonattainment  for  PM-10 
[see  107(d)(4)(B)(i)  of  the  amended  Act). 
The  Federal  Reg^ter  notice  published 
on  October  31, 1990  (55  FR-4579g) 
clarified  or  "modified "  EPA's 
identification  of  the  Group  I  areas  listed 
in  the  August  1987  notice.  Thus,  as  a 
general  matter,  the  former  Group  1  areas 
listed  in  the  October  1990  notice  became 
nonattaiiunent  for  PM-10  by  operation 
of  law  upon  enactment  of  the  CAAA 
[the  October  31, 1990  notice  reflects  the 
revisions  announced  in  the  notice 
published  on  March  28, 1989  (54  FR 
12620)].  Any  other  area  (i.e..  Group  II  or 
III)  violating  Uie  PM-10  NAAQS  (as 
determined  by  40  CFR  part  50,  Appendix 
K)  prior  to  January  1, 1989,  also  was 
designated  nonattainment  for  PM-10  by 
operation  of  law  upon  enactment  of  the 
CAAA  [see  section  l07(d)(4)(B)(ii)  of  the 
amended  Act).  All  other  areas  were 
designated  unclassifiable  for  PM-10  by 
operation  of  law  upon  enactment  of  the 
CAAA  (see  section  107(d](4](B](iii)  of 
the  CAAA).  Finally,  all  of  those  areas 
designated  nonattainment  for  PM-10 
were  classified  as  moderate  by 
operation  of  law  at  the  time  of  the 
designation  [see  section  186(a)  of  the 
CAAAJ.  The  EPA  will  be  reclassifying 
some  of  these  initial  PM-10 
nonattainment  areas  from  moderate  to 
serious  if  EPA  determines  they  cannot 
practicably  attain  the  PM-10  air  quality 
standards  by  December  31, 1994  [see 
section  I88(b)(l)]. 

In  the  Federal  Register  notices 
published  on  March  15, 1991  (56  FR 
11101)  and  August  8, 1991  (56  FR  37654) 
the  EPA  applied  sections  107(d)(4)(B) 
and  186(a),  and  other  operative  legal 
provisions,  and  announced  the 
designations  and  classifications  for  PM- 
10.  In  today's  notice,  EPA  formally 
codifies  the  designations  and 
classifications  for  PM-10  s'^^-^unced  in 
these  prior  two  notices,  Fi.'      -  in  a 
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letter  dated  October  2. 1991.  Governor 
Stephens  of  the  State  of  Montana 
informed  EPA  that  the  August  8. 1991 
corrections  notice  contained  an  editorial 
error  in  the  boundary  for  Libby, 
Montana.  The  EPA  has  reviewed  the 
Governor's  letter  and  the  boundary  for 
Libby.  The  EPA  concurs  with  the 
Governor's  comment  and  has  corrected 
the  boundary  for  Libby.  Thus,  the 
codification  of  the  initial  designations 
and  classifications  for  PM-10  are  as  set 
forth  in  the  table  below.  Note  that 
today's  codification  of  the  initial 
designations  for  PM-10  [under  section 
107{d)(4)(B)l  in  40  CFR  part  81 
represents  final  agency  action  for  the 
purpose  of  section  307(b)  of  the  CAA. 

2.  Additional  PM-10  designations.  As 
discussed  above,  all  areas  of  the  country 
were  designated  either  nonattainment  or 
unclassifiable  for  PM-10  by  operation  of 
law  upon  enactment  of  the  CAAA 
pursuant  to  section  107(d)(4)lB).  Section 
107(d)(3)  of  the  CAAA  authorizes  the 
Administrator  to  redesignate  as 
nonattainment  those  areas  initiallY 
designated  as  unclassifiable  for  PM-IO 
(see  section  107(d)(3)(A),  (B),  and  (C)]. 
The  EPA  has  initiated  the  redesignation 
process  for  some  aitas.  Specifically,  in 
]anuary  and  February  of  1991.  EPA 
Regional  Administrators  provided 
letters  to  the  Nation's  Governors 
initiating  the  process  of  redesignating 
additional  areas  as  nonattainment  for 
PM-10.  as  called  for  in  section 
107(d)(3)(A)  of  the  CAAA.  In  addition,  in 
a  Federal  Register  notice  published  on 
April  22. 1991  (56  FR  16274),  the  EPA 
identified  those  PM-10  areas  for  which 
EPA  had  notified  the  Governors  of 
affected  States  that  an  area's  PM-10 
designation  should  be  revised  to 
nonattainment.  (The  need  to  revise  the 
designation  for  the  section  in  LaSalle 
County.  Illinois,  that  EPA  had  identified 
in  the  April  22, 1991  notice  has  been 
rendered  moot.  In  the  correction  notice 
for  the  initial  nonattainment  areas 
published  in  the  Federal  Register  of 
August  &  1991  (56  FR  37654).  EPA 
indicated  that  this  section  was 
designated  nonattainment  and  included 
as  part  of  the  initial  Oglesby,  Illinois. 
PM-10  nonattainment  area.) 

In  a  separate  Federal  Register  notice, 
EPA  will  propose  redesignations  for 
these  areas  in  light  of  comments 
received  from  the  affected  States.  A 
more  detailed  discussion  about  the 
section  107(d)(3]  redesignation  process 
and  the  actions  being  proposed  will  be 
described  in  that  notice.  (Note  that  the 
section  107(d)(3)  redesignation  process 
is  different  fixjm  the  section  107(d)(4)(B) 
designations  occurring  by  operation  of 
law  upon  enactment  of  the  CAAA  in 


that  thesection  107(d)(3)  redesignations 
are  not  exempt  from  the  notice-and- 
comment  rulemaking  procedures  of  the 
Administrative  Procedures  Act  (section 
107(d)(2)(B)  of  the  CAAA).) 

As  mentioned.  EPA  Regional 
Administrators  have  corresponded  with 
some  of  the  Nation's  Governors, 
initiating  the  process  to  redesignate 
additional  areas  of  the  country  as 
nonattainment  for  PM-10.  In  some  of  the 
responses  to  these  letters.  States 
requested  that  EPA  expand  the 
boundaries  of  former  Group  I  areas  and 
make  the  expansion  area  part  of  an 
initial  nonattainment  area.  In  the 
situations  where  EPA  believed  there 
was  no  legal  basis  to  make  such  an 
adjustment.  EPA  has  indicated  that  it 
would  treat  the  State's  request  as  an 
unsolicited  request  to  redesignate  the 
additional  area  as  nonattainment  within 
the  meaning  of  section  107(d)(3)(D)  of 
the  CAAA  (56  FR  37654.  August  8. 1991). 
Accordingly,  in  a  separate  Federal 
Register  notice.  EPA  will  determine 
whether  such  submittals  are  complete 
and.  if  so.  will  propose  to  approve  or 
deny  the  State's  redesignations  request 
(see  section  107(d)(3)(D)  of  the  CAAA). 

3.  Total  suspended  particulates  (TSP). 
Section  107(d)(4)(B)  of  the  CAAA 
provides  that  the  designations  for 
particulate  matter  measured  in  terms  of 
TSP  existing  immediately  prior  to 
enactment  of  the  CAAA  (November  15. 
1990)  remain  in  effect.  The  TSP 
designations  are  to  remain  in  effect  until 
the  Administrator  determines  that  the 
designations  are  no  longer  necessary  for 
implementing  the  maximum  allowable 
increases  in  concentrations  of 
particulate  matter,  measured  in  terms  of 
TSP.  pursuant  to  section  163(b)  [section 
107(d)(4)(B)|. 

Thus,  by  this  notice.  EPA  announces 
that  the  TSP  designations  existing 
before  enactment  of  the  CAAA  shall 
remain  in  effect  for  now.  Further.  EPA 
notes  that  it  will  review  the  need  for 
these  designations  and  provide  notice  at 
such  time  EPA  determines  these 
designations  are  no  longer  necessary  for 

the  purpose  of  implementing  the 

increments  in  section  163(b), 

C.  Sulfur  Dioxide  (SCk) 

1.  Initial  SCh  designations.  Section 
107(d)(1)(C)  of  the  CAAA  generally 
provides  that  those  SOi  designations 
existing  before  enactment  of  the  CAAA 
were  affirmed  at  enactment  by 
operation  of  law.  Thus,  the  designation 
of  an  SOi  area  existing  just  prior  to 
enactment  of  the  CAAA  (November  15. 
1990)  become  the  designation  of  the  area 
upon  enactment  and  at  this  time.  To 
avoid  unnecessary  duplication.  EPA  will 
not  reprint  the  codification  table  for  SOj 


in  today's  notice.  For  the  status  of  SOi 
areas,  readers  should  refer  to  the 
codification  tables  currently  set  forth  in 
40  CFR  part  81  (July  1. 1991)  and  to  any 
subsequent  modifications  to  these  S0» 
tables  that  have  been  published  in  the 
Federal  Register, 

2.  Additional  SOt  designationB.  As 
with  the  additional  PM-10 
nonattainment  areas.  EPA  has  initiated 
the  redesignation  of  some  SO»  areas 
pursuant  to  section  107(d)(3)  of  the 
CAAA  (section  107(d)(3)(A).  (B).  and 
(O).  In  January  and  February  of  1991. 
EPA  Regional  Administrators  provided 
letters  to  the  Nation's  Governors  1 

initiating  the  process  of  redesignating 
additional  areas  as  nonattainment  for 
S0»,  as  called  for  in  section  107(d)(3)(A) 
of  the  CAAA.  In  addition,  in  a  Federal 
Register  notice  published  on  April  22. 
1991  (56  FR  16274).  EPA  identified  those 
SOi  areas  for  which  EPA  had  notified 
the  Governors  of  affected  States  that  an 
area's  SOi  designation  should  be 
revised  to  nonattainment. 

In  a  separate  Federal  Register,  EPA 
will  propose  designations  for  these 
areas  in  light  of  comments  received  from 
the  affected  States.  A  more  detailed 
discussion  about  the  section  107(d)(3) 
redesignation  process  and  the  actions 
being  proposed  for  particular  areas  will 
be  described  in  that  notice. 


D.  Lead 

1.  Background.  In  1978,  when  EPA 
promulgated  the  lead  NAAQS.  the 
Agency  believed  that  implementation 
and  maintenance  of  the  lead  NAAQS 
should  be  in  accordance  with  the  SIP 
requirements  set  forth  in  section  110  of 
the  CAA  and  not  Part  D.  Therefore.  EPA 
did  not  designate  areas  for  lead.  The 
Agency  believed  that  section  107  and 
the  Part  D  requirements  were  intended 
by  Congress  to  apply  only  to  NAAQS 
which  were  set  prior  to  1977.  The  CAA. 
as  recently  amended  in  1990.  cleariy 
authorizes  EPA  to  designate  areas  for 
the  lead  standard  in  effect  at  the  date  of 
enactment  of  the  CAAA.  Once  an  area 
is  designated  nonattainment  for  the  lead 
standard  in  effect  at  the  date  of 
enactment,  the  SIP  requirements  for  the 
area  are  as  set  forth  in  sections  191  and 
192  of  the  CAAA. 

Section  107(d)(5)  of  the  CAAA 
authorizes  EPA  to  require  States  to 
designate  areas  (or  portions  thereof)  as 
nonattainment.  attainment  or 
unclassifiable  with  respect  to  the  lead 
NAAQS  in  effect  as  of  the  date  of 
enactment  of  the  CAAA.  As  provided  in 
section  107(d)(5).  these  lead  areas  are  to 
be  designated  pursuant  to  the 
procedures  outlined  in  section 
107(d)(1)(A)  and  (B)  of  the  amended 
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CAAA  except  that  certain  timeframes  In 
subparagraph  (B)  have  been  modified  by 
section  107(d)(5). 

Section  107(d)(1)(A)  of  the  amended 
CAAA  permits  EPA  to  require  the 
Governors  of  affected  States  to  submit 
their  recommended  designations  for  the 
areas  EPA  seeks  designated  in  a 
timeframe  that  EPA  deems  reasonable. 
This  timeframe,  however,  can  be  no 
sooner  than  120  days,  nor  later  than  1 
year,  after  the  date  EPA  notifies  the 
State  of  the  requirement  to  submit  such 
designations.  Section  107(d)(1)(B)  of  the 
CAAA  requires  EPA  to  promulgate  these 
designations  no  later  than  1  year  after 
notifying  the  State  of  the  requirement  to 
designate  areas  for  lead.  The  EPA  may 
make  any  modifications  deemed 
necessary  to  the  suggested  designations 
submitted  by  the  State  [see  generally 
section  107(d)(1)(B)  of  the  CAAA], 
However,  no  later  than  120  days  before 
promulgating  a  modified  area.  EPA  must 
notify  the  affected  State  and  provide  an 
opportunity  for  the  State  to  demonstrate 
why  any  proposed  modification  is 
inappropriate.  If  the  Governor  of  an 
affected  State  fails  to  submit  the 
required  lead  designations,  in  whole  or 
in  part,  EPA  is  required  to  promulgate 
the  designation  that  is  deemed 
appropriate  for  any  area  (or  portion 
thereof]  not  designated  by  the  State. 

In  January  and  February  1991.  EPA 
notified  the  Governors  of  affected  States 
that  they  should  proceed  to  designate  as 
nonattainment  those  areas  that  had 
recorded  violations  of  the  lead  NAAQSl 
In  addition,  EPA  has  requested  the 
Governors  to  designate  as  unclassifiable 
those  areas  that  contain  stationary  lead 
sources  which  EPA  believes  to  be 
capable  of  violating  the  lead  NAAQS, 
but  for  which  existing  air  quality  data 
are  insufficient  at  this  time  to  designate 
as  attainment  or  nonattainment  [section 
107(d)(l)(A)(iii)].  For  administrative 
efficiency  reasons,  in  the  January  and 
February  letters,  EPA  requested  the 
States  to  submit  the  designations  by 
March  15. 1991  [the  date  the  lists  of 
designations  for  all  ozone  and  CO  areas 
were  due  from  the  Governor  of  each 
State  pursuant  to  section  107(d)(4)(A)  of 
the  CAAA],  In  any  event.  EPA  indicated 
to  the  States  that  they  had  to  submit 
their  designations  not  later  than  120 
days  from  the  date  EPA  notified  them  of 
the  requirement  to  submit  such 
designations.  In  a  Federal  Register 


notice  published  on  April  22. 1991  (56  FR 
16274).  EPA  identified  those  areas  for 
which  EPA  had  requested  designations 
fir  lead. 

The  designation  requests  submitted 
1  y  the  Governors  have  created  several 
different  situations  which  require  that 
F.PA  act  or.  the  designations  in  several 
factions.  The  EPA  has  temed  the  EPA- 
requested  designations  submitted  by 
Governors  as  "solicited  designations" 
<.nd  the  designations  submitted  by 
Governors  on  his/her  own  initiative  as 
"unsolicited  designations."  The  different 
situctions  and  when  EPA  intends  to 
formally  act  on  the  designations  are  as 
fi>llow8: 

(1)  Solicited  designation  requests 
submitted  within  a  timeframe  sufficient 
enough  for  EPA  to  review  and  process, 
and  which  EPA  does  not  intend  to 
modify,  are  addressed  in  this  document. 

(2)  Solicited  designation  requests 
which  EPA  intends  to  modify  will  be 
iiddressed  at  a  later  date.  (As  mentioned 
earlier,  EPA  must  notify  the  affected 
State  120  days  prior  to  the  promulgation 
of  a  modified  area  and  provide  an 
opportunity  for  the  State  to  demonstrate 
why  any  proposed  modification  is 
inappropriate.  The  EPA  notified  affected 
States  in  May  1991.) 

(3)  Unsolicited  designation  requests 
which  EPA  may  or  may  not  modify  will 
be  addressed  at  a  later  date.  (Although 
the  affected  Governors  have  been 
notified  within  the  required  timeframes 
that  EPA  intends  to  modify  the 
designation  submittal,  EPA  has  decided 
that  in  order  to  provide  adequate  time 
for  the  affected  Governors  to  respond 
and  for  EPA  to  review  any  response,  it 
would  be  more  appropriate  to  address 
the  unsolicited  designation  requests  in  a 
separate  notice.) 

2.  Today's  action.  In  today's  notice. 
EPA  is  acting  on  those  State  submittals 
which  were  received  by  EPA  in  a 
timeframe  sufficient  enough  to  review 
and  process,  and  which  EPA  does  not 
intend  to  modify.  The  EPA  is  publishing 
these  designations  as  called  for  in 
section  107(d)(2)(A)  of  the  CAAA,  The 
States  affected  by  this  notice  include: 
Alabama,  Florida.  Georgia,  Indiana, 
Louisiana.  Minnesota,  Missouri. 
Montana,  Nebraska.  New  York,  Ohio. 
Tennessee,  and  Texas,  The  States  of 
Montana.  New  York,  and  Texas 
submitted  both  solicited  and  unsolicited 
designation  requests.  In  this  notice.  EPA 


is  acting  only  on  the  solicited  portion  of 
the  submittals  for  which  EPA  has 
determined  modifications  are  not 
necessary.  The  unsolicited  portion  of  the 
submittal  will  be  addressed  in  a 
separate  notice. 

A  brief  description  of  the 
nonattainment  and  unclassifiable  lead 
ereas  is  provided  below.  The  legally 
binding  description  of  the  nonattainment 
and  unclassifiable  area  lead  boundaries 
for  each  affected  State  is  provided  in  the 
rulemaking  tables  at  the  end  of  this 
document, 

A  lead  nonattainment  area  consists  of 
that  area  which  does  not  meet  (or  that 
contributes  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  lead 
NAAQS  [see  section  107(d)(l)(A)(i)|.  A 
lead  unclassifiable  area  consists  of  any 
area  that  cannot  be  classified  on  the 
basis  of  available  information  as 
meeting  or  not  meeting  the  lead  NAAQS 
(see  section  107(d)(l)(A)(iii)j.  Generally. 
FPA  has  recommended  that  the  lead 
nonattainment  and  unclassifiable 
boundaries  be  defined  by  the  county 
perimetM'  for  the  county  in  which  the 
ambient  lead  monitor(8)  recording  the 
violation  of  the  lead  NAAQS  and/or  the 
lead  source  is  located.  In  some 
situations,  however,  a  boundary  other 
than  the  county  perimeter  may  be 
appropriate.  States  may  seek  to 
alternatively  define  the  lead 
nonattainment  or  unclassifiable 
boundary  by  using  one.  or  a 
combination,  of  the  following 
techniques:  (1)  Qualitative  analysis  (2) 
spatial  interpolation  of  air  monitoring 
data,  or  (3)  air  quality  simulation  by 
dispersion  modeling.  The  techniques  are 
described  in  more  detail  in  "Procedures 
for  Estimating  Probability  of 
Nonattainment  of  a  PM-10  NAAQS 
Using  Total  Suspended  Particulate  or 
PM-10  Data. "  EPA^50/4-86-017, 
December  1986,  If  a  State  seeks  to 
alternatively  define  a  lead 
nonattainment  area.  EPA  recommends 
that  it  submit  a  reasoned  and 
documented  justification  for  the 
boundary  identified. 

Finally,  the  air'quality  monitoring  aata 
and  other  technical  information 
supporting  today's  action  are  available 
from  the  respective  EPA  Regional  Office 
which  serves  the  State  where  the 
affected  area  is  located.  The  addresses 
of  the  Regional  Offices  are  listed  in  the 
addresses  section  of  this  document. 


Stat* 


Bri«(  Deacrtption  of  LMd  ATMS 


OMignation 


Florida. 
Goorgia 


part  of  J«ffer«on  County 

part  of  Hillsborough  County..... 
Mutcogea  County 


nonattainmant 
nonattainment 
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State 


Montana 

Nebraska 

NewYofk.... 

Ohio 

Tennessee.. 


Texas.. 


Indiana 

Louisiana.. 
Minnesota 
Missouri.... 


Brief  Description  o(  Lead  Areas 


part  of  Manon  County 

part  of  Marion  County — — _ 

East  Baton  Rouge  Parish „ 

part  of  Dakota  County „„ 

part  of  tron  County  ((wo  separate  areas).. 

part  of  Jefferson  County 

Dent  County _ — 

Ho«  County ~ 

pert  o<  Lewis  and  Ctaik  County 

part  of  Douglas  County 

Onondaga  County 

part  of  Cuyahoga  County 

part  of  Shefby  County...- _ 

part  of  WHiiainson  County..- — 

part  of  Fayette  County 

part  o*  Collin  County — _.. 

part  of  Bexar  County 


Oesignalion 


unclassifiable 

nonatlamment 

undassifiabte 

nonattainmont 

nonattalnment 

rx>nattainnient 

unciassiflabte 

urxiassrtiable 

nor^ttainment 

nonattainment 

unclassifiable 

undassiriable 

rxxiattainment 

rtorwttainment 

unclass:fiable 

nonattammerrt 

unciassiflabte 


As  noted,  this  action  is  being  taken 
pursuant  to  section  107(d)(5)  of  the 
CAAA.  As  with  the  section  107(d)(4) 
designations  for  ozone  and  CO  areas, 
the  designations  under  section  107(d)(5) 
are  exempt  from  the  Administrative 
Procedures  Act  requirements  for  notice- 
and-comment  rulemaking  (5  U.S.C. 
sections  553-557)  [see  section 
107(d)(2)(B)  of  the  CAAA).  Nevertheless, 
as  with  the  ozone  and  CO  designations 
in  today's  notice,  EPA  will  entertain  any 
comments  on  these  actions  that  are 
received  by  December  6, 1991,  for  the 
purpose  of  correcting  technical  errors. 
The  EPA's  promulgation  of  these 
designations  [for  purposes  of  section 
107(d)(2)(A)]  will  become  effective  on 
January  6, 1992.  This  is  intended  to 
provide  EPA  with  time  to  make  any 
technical  corrections  that  are 
appropriate  in  light  of  the  comments. 

3.  Additional  actions.  The  EPA 
intends  to  modify  some  of  the  suggested 
designations  submitted  by  States  in 
response  to  EPA's  request  to  designate 
areas  for  lead.  As  called  for  in  section 
107(d)(l)(B)(ii).  EPA  has  notified  the 
affected  States  that  EPA  believes 
modification  is  necessary  and  is 
providing  them  with  an  opportunity  to 
demonstrate  why  EPA's  proposed 
modification  is  inappropriate.  The  EPA 
will  address  the  modified  designations 
to  the  solicited  submittals  in  a  separate 
Federal  Register  notice,  to  be  published 
in  the  near  future. 

Additionally,  EPA  has  received 
unsolicited  lead  designation  requests 
from  some  States.  At  this  lime,  EPA 
intends  to  modify  most  of  these  requests 
and.  accordingly,  has  notified  the 
affected  States  and  is  providing  them 


with  an  opportunity  to  demonstrate  why 
EPA's  proposed  modification  is 
inappropriate.  The  EPA  also  will 
address  these  unsolicited  designations 
in  a  separate  Federal  Register  notice,  to 
be  published  in  the  near  future. 

4.  Miscellaneous.  The  EPA  will 
continue  to  assess  ambient  monitoring 
data  as  they  are  received.  Areas  that 
record  violations  of  the  lead  NAAQS 
will  be  reviewed.  If  EPA  determines  that 
a  nonattainment  designation  for  an  area 
is  appropriate,  EPA  will  so  inform  the 
Governor  of  the  affected  State  and 
require  the  Governor  to  submit  a 
designation  request  (section  107(d)(5)  of 
the  CAAA  and  cross  reference  to 
section  107(d)(l)l. 

Additionally,  section  107(d)(1)(A)  of 
the  CAAA  authorizes  Governors  to 
submit,  at  any  time  the  Governor  deems 
appropriate,  a  list  of  areas  designated  as 
nonattainment,  attaiiunent,  or 
unclassifiable  for  lead.  Section 
107(d)(l)(B)(iii)  of  the  CAAA  requires 
that  EPA  must  then  act  on  these 
designation  requests  in  accordance  with 
the  procedures  in  section  107(d)(3). 

III.  Tables 

The  tables  codified  in  today's  action 
are  significantly  different  from  the 
tables  now  included  in  40  CFR  part  81. 
The  current  40  CFR  part  81  designation 
listings  (revised  as  of  )uly  1, 1990) 
include  by  State  and  NAAQS  pollutant, 
a  brief  description  of  areas  within  the 
State  and  their  respective  designation. 
The  EPA  has  modified  this  format  in 
order  to  better  describe  the  areas  and 
their  attainment  status  and  to  account 
for  the  pollutant  classifications  required 
by  the  CAAA.  Today's  action  includes 
completely  new  tables  for  ozone  and 


CO.  The  SOj.  NO»,  and  TSP  tables  are 
not  modified  by  today's  action  but  will 
in  the  future  be  revised,  as  appropriate, 
to  this  new  format.  Lead  tables  include 
the  areas  currently  designated  as 
nonattainment  and  unclassifiable.  The 
PM-10  tables  identify  those  areas 
currently  designated  as  nonattainment 
for  PM-10.  As  provided  in  section 
107(d)(4)(B)  of  the  CAAA.  all  of  those 
areas  in  a  State  not  designated 
nonattainment  for  PM-10  were 
designated  unclassifiable  for  PM-10. 
The  tables  do  not  specify  the  PM-10 
unclassifiable  areas  but  by  implication 
all  those  areas  not  currently  designated 
nonattainment  for  PM-10  are  designated 
unclassifiable. 

rV.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  E.0. 12291,  EPA  is  required  to 
judge  whether  an  action  is  "major"  and 
therefore  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  The  Agency 
has  determined  that  the  attainment, 
nonattainment.  and  classified  area 
designations  and  classifications  made 
final  today  would  result  in  none  of  the 
significant  adverse  economic  effects  set 
forth  in  section  1(b)  of  the  E.O.  as 
grounds  for  a  finding  that  an  action  is 
"major."  The  Agency  has,  therefore, 
concluded  that  this  action  is  not  a 
"major"  action  under  E.0. 12291.  This 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  this  E.O. 

A  copy  of  the  draft  rule  as  submitted 
to  the  OMB,  any  documents 
accompanying  the  draft,  any  written 
comments  received  from  other  agencies 
(including  OMB).  and  any  written 
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responses  to  these  comments  have  been 
included  in  the  Docket. 

B.  Regulatory  Flexibility  Act 

Whenever  an  agency  is  required  by 
law  to  publish  a  general  notice  of 
proposed  rulemaking,  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601-612) 
generally  requires  that  the  agency 
prepare  a  Regulatory  Flexibility 
Analysis  describing  the  impact  of  the 
proposed  rule  on  small  entities.  Because 
this  rule  is  not  required  to  be  published 
first  as  a  notice  of  proposed  rulemaking 
under  section  553  (the  Administrative 
Procedures  Act)  or  any  other  law,  it  is 
not  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  October  2a  1991. 

William  K.  Reilly, 
Administrator. 

Therefore,  40  CFR  part  81  is  amended 
as  follows: 

1.  The  authority  citation  for  part  81  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7407,  7501-7515,  7601. 

2.  Section  81.300  is  revised  to  read  as 
follows: 

SS1.300    Scop*. 

(a)  Attainment  status  designations  as 
approved  or  designated  by  the 
Environmental  Protection  Agency  (EPA) 
pursuant  to  section  107  of  the  Act  are 
listed  in  this  subpart.  Area  designations 
are  subject  to  revision  whenever 
sufficient  data  becomes  available  to 
warrant  a  redesignation.  Both  the  State 
and  EPA  can  initiate  changes  to  these 
designations,  but  any  State 
redesignation  must  be  submitted  to  EPA 
for  concurrence.  The  EPA  has  replaced 
the  national  ambient  air  quality 


standards  for  particulate  matter 
measured  as  total  suspended  particulate 
(TSP)  with  standards  measured  as 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  Accordingly, 
area  designations  for  PM-10  are 
included  in  the  lists  in  subpart  C  of  this 
part.  However,  the  TSP  area 
designations  will  also  remain  in  effect 
until  the  Administrator  determines  that 
the  designations  are  no  longer  necessary 
for  implementing  the  maximum 
allowable  increases  in  concentrations  of 
particulate  matter  pursuant  to  section 
183(b)  of  the  Act.  as  explained  in 
paragraph  (b)  of  this  section. 

(b)  Designated  areas  which  are  listed 
below  as  attainment  ("Better  than 
national  standards")  or  unclassifiable 
("Cannot  be  classified")  for  total 
suspended  particulate  (TSP).  sulfur 
dioxide  (SO3],  and  nitrogen  dioxide 
(NOi),  represent  potential  baseline 
areas  or  portions  of  baseline  areas 
which  are  used  in  determining 
compliance  with  maximum  allowable 
increases  (increments)  in  concentrations 
of  the  respective  pollutants  for  the 
prevention  of  significant  deterioration  of 
air  quality  (PSD).  With  respect  to  areas 
identified  as  "Rest  of  State"  it  should  be 
assumed  that  such  reference  comprises 
a  single  area  designation  for  PSD 
baseline  area  purposes.  However,  for 
PM-10.  the  use  of  the  term  "Rest  of 
State"  is  an  interim  measure  to 
designate  as  unclassifiable  all  locations 
not  originally  designated  nonattainment 
for  PM-10  in  accordance  with  section 
107(d)(4)(B)  of  the  Act. 

(c)  For  PM-10  areas  designated 
nonattainment.  pursuant  to  section 
107(d)(4)(b)  by  operation  of  law  upon 
enactment  of  the  1990  Amendments  to 
the  Act.  the  boundaries  are  more  fully 
described  as  follows: 

(1)  For  cities  and  towns,  the  boundary 
of  the  nonattainment  area  is  defined  by 


the  municipal  boundary  limits  as  of 
November  15, 1990,  the  date  the  1990 
Amendments  were  signed  into  law, 
except  for  areas  which  were  formerly 
categorized  as  "Group  I  areas",  in  which 
case  the  nonattainment  area  is  defined 
by  the  municipal  boundary  limits  as  of 
October  31, 1990. 

(2)  Similarly,  for  planning  areas,  air 
quality  maintenance  areas,  air  basins, 
and  urban  growth  boundaries  the 
nonattainment  area  is  defined  by  the 
entire  planning  area,  air  quality 
maintenance  area,  air  basin,  or  urban 
growth  boundary  as  of  November  15, 
1990,  except  for  areas  which  were 
formerly  "Group  I",  in  which  case  the 
boundary  is  defined  by  the  entire 
planning  area,  air  quality  maintenance 
area,  air  basin,  or  urban  growth 
boundary  as  of  October  31, 1990.  The 
foregoing  is  true  except  to  the  extent  the 
planning  area,  air  quality  maintenance 
area,  air  basin,  or  urban  growth 
boimdary  is  further  defined,  e.g.,  by 
township,  range  and/or  section.  Such 
geographical  descriptors  remain  a  fixed 
part  of  the  nonattainment  boundaries 
irrespective  of  whether  they  are 
included  in  the  planning  area,  air  quality 
maintenance  area,  air  basin,  or  urban 
growth  boundary. 

(3)  The  boundaries  of  PM-10  areas 
subsequently  redesignated  pursuant  to 
section  107(d)(3)  of  the  Act  will  be 
defined  by  the  city,  town,  planning  area, 
air  quality  maintenance  area,  air  basin, 
or  urban  growth  boundary  in  effect  the 
date  the  designation  is  promulgated. 

3.  Section  81.301  is  amended  by 
revising  the  tables  for  "Alabama — Oi" 
and  "Alabama — CO",  and  by  adding  a 
new  table  titled  "Alabama — Lead"  to  be 
inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Alabama — SOi"  to  read  as  follows: 

S  81.301    Alabama. 


Alabanna— Carbon  Mormxide 


Designated  Area 

Designation 

Claseification 

Date' 

Type 

Dale' 

Type 

Siate«»lde - 

tJndassifiable/Attainfnent 

Autauga  County 

BaMwin  County 

Barbour  County 

Bibb  County 

Blount  County 

Bullock  County 

Butler  County 

i 

Calhoun  County 

Chanibers  County 

Cherokee  County 

1 

Chilton  County 

' 

, 

Choctaw  County 

Ctarite  County 

. 
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Alabama— Cartjon  Monoxide 


Designation 

CIsssificstion 

Oesig'iated  Area 

Date' 

Type 

Date> 

Type 

Oay  County 

Qebume  County 

Coffee  County 

. 

Coft>er1  County 

Conecuh  County 

Coosa  Cow^ty 

1 

Covington  County 

Crenshaw  County 

Hman  County 

Date  County 

Dallas  County 

De  Kalb  County 

Elmore  County 

EscamtM  County 

Etowah  County 

Fayette  County 

FrarkNn  County 

Geneva  Cotxtly 

Greene  County 

■     - 

Hale  County 

Henry  County 

' 

Houston  County 

Jackson  County 

Jefferson  County 

Lamar  County 

' 

Lauderdale  County 

1 

Lawrence  County 

Lee  County 

Limestone  County 

Lowndes  County 

Macon  County 

- 

Madeon  County 

■ 

Marengo  County 

Marion  County 

Marshal  County 

MoMeCouniy 

Mo-roe  County 

Montgomery  County 

Morgan  County 

Perry  County 

Pickens  County 

P*e  County 

Randolpti  County 

RussetlCounty 

Shelby  County 

St.  Clair  County 

Suo«er  County 

• 

Talladega  County 

Tallapoosa  County 

T'jscaloosa  County 

. 

Walker  County 

Washington  County 

Wilcox  County 

Winston  County 

This  date  is  Novemt>er  IS,  1990,  unless  otherwise  noted. 


Alabama— Lead 


Designation 

Classification 

Designated  Area 

Date 

Type 

Date 

Type 

Jefferson  County  (part) 
Area  including  the  west  1/2  of  Section  22  -  Township  17S  - 
Range  IE.  the  SE  quadrant  of  Section  21  -  To«»nship  17S 
-  Range  IE.  and  ttie  southeast  1/4  of  the  NE  quadrant  of 
Section  21  •  Township  17S  -  Range  IE. 

Rest  of  State  Not  Designated 

1/6/92 

(tonattainment 

"    ■ 
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Alabama — Ozone 


Designated  Area 

Designation 

Classitication 

Data' 

Type 

Date' 

Type 

*                         '     ■     -                     -■ 

Jefferson  County .. 

Nonattainment 

Marginal 

Shelby  County  .„ _ .„   

No  nattat'".  ment 

Marginal 

1 

Best  of  State , 

Unclassitiable/ Attainment 

Autauga  County 

> 

BakJwin  County 

Bartxxjr  County 

Bibb  County 

Blount  County 

. 

Bulloch  County 

Butler  County 

Calhoun  County 

% 

Chambers  County 

Chilton  County 

Choctaw  County 

Clarke  County 

Clay  County 

Clobume  County 

Coffee  County 

Colbert  County 

Conecuh  County 

Coosa  County 

•> 

Covington  County 

Crenshaw  County 

Cullman  County 

Dale  County 

Dallas  County 

' 

Da  Kalb  County 

. 

Elmore  County 

Escambia  County 

Etowah  County 

Fayette  County 

Franklin  County 

Geneva  County 

Greene  County 

Hale  County 

Henry  County 

Houston  County 

Jackson  County 

Lamar  County 

■ 

Lauderdale  Count) 

Lawrance  County 

Lee  County 

Limestooe  County 

. « 

Lowndes  County 

Macon  Cour^ 

Madison  County 

Marengo  County 

Marion  County 

Marshall  County 

Mobile  County 

Monroe  County 

Montgomery  County 

Morgan  County 

Perry  County 

Picker»s  County 

Pike  County 

' 

Randolph  County 

Russell  County                                    1 

St  Clair  County                                   j 

Sumier  County 

Talladega  County 

Tallapoosa  County 

Tuscakwsa  County 

Walker  County 

Washington  County 

Wilcox  County 

Winston  County 

This  date  is  November  15,  1990,  unless  othenwise  ncted. 


4.  Section  81.302  is  amended  by 
revising  the  tables  for  "Alaska — O,"  and 


"Alaska — CO",  and  by  adding  a  new 
table  titled  "Alaska— PM-10"  to  be 
inserted  in  alphabetical  order 


immediately  following  the  tabular  entry 
for  "Alaska — SOi"  to  read  as  follows: 
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AlMka— Cartxxi  Monoxide 


Alaska— Carbon  Monoxide 


Designated  Area 


AnctMrage  Area 

Anchorage  Election  Distnct  (part) 

Ancfiorage  nonattainment  area  txxjndary 

The  Anchorage  Nonattainment  Area  is  contained  within 

Itie  boundary  descnbed  as  foilows: 
Beginning  at  a  point  on  the  centertaie  of  the  tMaw  Seward 
Highway  five  hundred  (500)  leet  o(  the  centerline  o( 
O'Malley  Road:  thence.  Westerly  along  a  line  five  hun- 
dred (500)  south  of  and  parallel  to  the  centerline  of 
O'lUaltey  Road  and  its  westerly  extension  tfiersof  to  a 
point  on  the  mean  high  tide  line  of  the  Tumagam  Arm; 
therx^.  (Northeasterly  along  tf>e  mean  high  tide  line  to  a 
point  live  hundred  (500)  feet  west  of  tfie  southerly 
extension  of  the  centerline  of  Sand  Lake  Road:  thence. 
Norttierly  atong  a  kne  five  hundred  (500)  feet  west  of 
and  parallel  to  the  southerly  extension  of  the  centerline 
of  Sand  Lake  Road  to  a  point  on  the  souttierty  boundary 
of  tfie  International  Airport  property:  tf>erx»,  Westerly 
akmg  said  property  kne  of  tfie  international  Airport  to  an 
ar>gte  pomt  m  said  property  kne:  thence.  Easterly,  akjng 
said  property  kr>e  and  its  easterly  extension  tt>ereof  to  a 
point  live  hundred  (500)  feel  west  of  ttie  southerly 
extension  o(  ttie  centerline  of  Wisconsin  Street;  tfience. 
Northerly  along  said  kne  to  a  point  on  the  mean  high 
Ude  kne  of  the  Kniit  Arm;  thence.  Northeasterly  akxig 
the  mean  high  tide  kne  to  a  point  on  a  kne  parallel  arxl 
live  hundred  (500)  feet  north  of  the  centerline  of  Thomp- 
ton  Street  and  the  westerly  extension  tfiereof;  thence, 
Easterly  along  said  kne  to  a  pomt  five  hundred  (55)  feet 
east  of  Boniface  Parkway:  therx:e.  Southerly  along  a  kne 
live  hundred  (500)  feet  east  of  and  parallel  to  ttie 
oenterkne  of  Boniface  Parkway  to  a  point  five  hundred 
(500)  feet  north  of  the  Glenn  Highway:  thence,  Easterly 
and  northeasterly  akxig  a  kne  live  hundred  (500)  feet 
north  of  and  parallel  to  the  centerline  of  the  Glenn 
Highway  to  a  point  five  hundred  (500)  feet  east  of  the 
northerly  extension  of  the  centerkne  of  Mutdoon  Road: 
thence.  Southerly  along  a  kne  five  hundred  (500)  leet 
east  of  and  parallel  to  the  centerline  of  Muldoon  Road 
arxj  continuing  souttnvesteny  on  a  kne  ol  curvature  five 
hundred  (500)  feet  souttieasterty  of  the  centerline  of 
curvature  where  Mukjoon  Road  t)ecomes  Tudor  Road  to 
a  point  five  hundred  (500)  south  of  the  centerkne  of 
Tudor  Road:  tt>ence.  Westerly  atong  a  kne  five  hundred 
(500)  feet  south  of  the  centerkne  of  Tudor  Road  to  a 
point  five  hundred  (500)  feet  east  of  the  centerkne  to 
Lake  Otis  Parkway:  thence.  Westerly  ak>ng  a  kne  five 
hundred  (500)  feet  south  of  the  centerline  of  O'MaHey 
Road,  andmg  at  the  centerkne  of  the  f^ew  Seward 
Highway,  wtkch  Is  the  point  of  the  beginning. 
FairtMnks  Area 

Fairbanks  Election  Ostnct  (part) 

Fairbanks  nonattainment  area  boundary: 

1.  Township  1  South,  Range  1  West  Sectxxw  2  ttirough 
23.  the  portion  of  Section  1  west  of  the  Fort  Wainwhght 
military  reservation  boundary  and  tf>e  pordorfs  of  Section 
24  north  of  ttw  Okj  Richardson  Highway  arxf  west  of  the 
miktary  reservation  boundary  also.  Township  1  South, 
Range  2  West  Sections  13  and  24,  ttie  portion  of 
Section  12  souttiwest  of  Chena  Pump  Road  and  the 
portions  of  Sections  7,  8.  and  18  and  the  portion  of 
Section  19  north  of  the  Rx:hardson  Highway.  (Fairbanks 
and  Ft  Wainwhght) 

2.  Townshc  2  South.  Range  2  East  the  portkms  of 
Sections  9  and  10  southwest  of  the  Richardson  Higfv 
way  (North  Pole) 

AQCfl  008  Cook  Inlet  Intrastate  (Remainder  oO _. 

Kenai  Penninsula  Electkxi  Ostnct 

Matanuska-Susitna  Electkxi  Ostnct 

Seward  Electxxi  Distnct 
AQCR  009  Northern  Alaska  Intrastate  (Remainder  of) 

Barrow  Election  Distnct 


Designation 


Data' 


Type 


Nonattainment 


Nonattainment 


Undassifiable/Attainment 


Unclassifiat3le/ Attainment 


Classification 


Date' 


Type 


Moderate  >  I2.7ppm 


Moderate  i  1^7ppm 


Designated  Area 


Fairbanks  N.  Star  Borough 
Area  other  than  portion  of  Fairbanks  urt)an  area  designat- 
ed Nonattainment 

Kobuk  Electton  District 

ftome  Election  District 

North  Slope  Election  District 

Nortfiwest  Arctk:  Borough 

Southeast  Fairtianks  Election  District 

Upper  Yukon  Election  Ostrict 

Yukon-Koyukuk  Election  District 
AQCR  010  South  Central  Alaska  Intrastate  (Remainder  oQ - 

Aleutian  Islands  Election  District 

Aleutians  East  Borough  I        . 

Aleutians  West  Census 

Anchorage  Election  District 
Area  other  than  portion  of  ArKhorage  urbsin  area  designat- 
ed Nonattainment 

Bethel  Election  District 

Bristol  Bay  Borough  Election  District 

Bristol  Bay  Election  Ostrict 

Cordova-Mccarthy  Election  District 

Ollingham  Election  Ostrict 

Kodiak  Island  Election  District 

Kuskokwim  Electk>n  Ostrict 

Lake  And  Peninsula  Brg 

VakJez-Cordova  Election  Ostrict 

Wade  Hampton  Election  District 
AQCR  1 1  Southeastern  Alaska  Intrastate 

Angoon  Election  Ostrict 

Haines  Electkxi  District 

Juneau  Electkxi  Ostrict 

Ketchikan  Election  Ostrict 

Outer  Kethcikan  Election  District 

Prince  Of  Wales  Election  District 

Sitka  Election  Ostnct 

Skagway-Yakutat  Electkin  District 

Wrangell-Petersburg  Election  District 


Designation 


Typ« 


Undassifiable/ Attainment 


Undasciliabie/ Attainment 


»  This  date  i«  November  15. 1990,  unless  otherwise  noted. 


T»P« 


Alaska— Ozone 


Desigruited  Area 


AOCR  08  Cook  Inlet  Intrastate 

Anchorage  Election  Ostrict 

Kenai  Penninsula  Election  District 

Matanuska-Susitna  Electkjn  District 

Seward  Electon  Ostrict 
AQCR  09  Northern  Alaska  Intrastate 

Banow  Electwn  Ostrict 

Fairbanks  Election  Ostrict 

Kotxjk  Election  District 

Nome  Electkjn  Ostrict 

North  Slope  Election  Ostrict 

Northwest  Arctk:  Borough 

Southeast  Fairbanks  Election  District 

Upper  Yukon  Election  Ostrict 

Yukon-Koyukuk  Electton  Ostrict 
AOCR  10  South  Central  Alaska  Intrastate.. 

Aleutian  Islands  Election  Ostrict 

Aleutians  East  Borough 

Aleutians  West  Census 

Bethel  Electkxi  District 

Bristol  Bay  Borough  Electkxi  District 

Bristol  Bay  Electkxi  District 

Cordova-Mccarthy  Electkxi  District 

Ollingham  Election  Ostrict 

Kodiak  Island  Election  District 

Kuskokwim  Bection  Ostrict 

Valdez-Cordova  Electksn  Ostrict 

Wade  Hampton  Election  Ostnct 


Designation 


Data' 


Type 


Undassifiable/Attainmeni 


Unclassifiable/Attainment 


Qatsification 


DM* 


Typs 


Unclassifiable/Attainment 


56714  Federal  Register/Vol.  56.  No.  ZlS/Wednesday.  November  6.  199l/Rule8  and  Regulations 

Aiasfca— Ozone 


OMtgnatkyt 

\Mmmnc9C0on 

Designatad  Area 

Data' 

Type 

CMe' 

Type 

AOCn  11  SoumeMtem  Alaska  Intrastate „ 

Angooo  EtectKXi  Distnct 
Havies  Election  Distnct 
Jurteeu  Election  Distnct 
Ketchikan  Election  District 
Outer  Ket^cll^an  Election  District 
Pnnce  CM  Wales  Election  District 
Sitka  Election  District 
Skagway-Yarutat  Election  District 
WrangeU-Petersburg  Electkxi  District 

Undasatfiabtoy  Attainment 

■  This  date  is  f^ovember  IS,  1990,  unless  otherwise  notadr 


Alaska— PM-10  Initial  Nonattainment  Areas 

Oesigiiatkxi 

Classification 

Designated  Area 

Date 

Type 

Dale 

Type 

Anchorage 
Community  of  Eagle  River _ _ ~ 

11/15/90 
11/15/90 

Kkxiattainment 
^kx1attainmenl 

11/15/90 
11/15/90 

Moderate 

Juneau 

City  o«  Juoeaa _ „ 

Mendenhail  Vaaey  area 

Moderate 

5.  Section  81.303  is  amended  by 
revising  the  tables  for  "Arizona — 0»" 
and  "Arizona — CO",  and  by  adding  a 


new  table  titled  "Arizona — PM-10"  to 
be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Arizona — SOi"  to  read  as  follows: 


981J03    ArtzoTML 


Arizona— Carbon  Monoxide 


Designated  Area 

Designation 

Classification 

Date' 

Type 

Oate> 

Type 

Phoenix  Area 
Mancopa  County  (p«rt) _ _ „. 

Nonattainment 

Moderate  2  12.7ppm 

Phoenn  nonattainment  area  boundary: 

«W  atstem  line  o(  Range  7  East  Gila  and  Salt  River 
DMilinB  and  Menden.  arxl  the  souttiem  line  at  Towrv 
ship  2  SoottT.  said  point  «  the  southeastern  comer  of 
the  Mancopa  Association  of  Governments  Urban  Plan- 
ning Area,  wrtiich  is  trie  pomt  of  hegKvung: 
Z  thence,  proceed  northerly  akxig  the  eastern  ine  of 
rianga  7  East  »»hich  a  the  common  boundary  between 
Maricopa  and  Pmal  Counties,  as  descntind  in  Anzona 
Revised  Sutute  Section  11-109.  to  a  po«nt  where  the 
eastern  line  of  Range  7  East  intersects  tfie  nbrthem  line 
of  Townsho  1  North,  said  po»nt  «  also  the  Intersection 
of  the  Mancopa  County  Une  and  the  Tonto  Naborwil 
rorest  Boundary,  as  established  by  Executive  Oder  869 
dated  July  1.  1906.  as  amended  and  shown  on  the  U.S. 
Forest  Service  1 969  Planimetnc  Maps; 

3.  thence,  westerly  akxig  the  northern  line  of  Township  1 
l*xth  to  approximately  the  southwest  comer  of  the 
southeast  quarter  of  Section  35.  Townshv  2  Ho(V^ 
Range  7  East  said  point  being  the  boundary  of  the 
Tonto  National  Forest  and  Usery  Mountain  Semi-  Re- 
gional Park; 

4.  thence,    northerty    along    the   Tonto    National    Forest 
Boundary.  whK:h  is  generally  the  western  krw  of  the  east 
half  of  Sections  26  and  35  of  Township  2  North.  Range 
•  East  to  a  pomt  which  is  where  the  quarter  section  Ime 
iTYtersects  with  the  northern  line  of  Section  26.  Township 
2  North.  Range  7  East  said  pomt  also  bemg  the  north- 
««ast  comer  of  the  Usery  Mountain  Sem»-Regional  Park; 

- 
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Designated  Area 


5.  thence,  westerly  along  the  Tonto  National  Forest 
Boundary,  which  Is  generally  the  south  Pne  of  Secaons 
19,  20,  21  and  22  and  the  southern  line  of  the  we:^;  hall 
of  Section  23,  Township  2  North.  Range  7  East  to  a 
point  which  is  the  southwest  comer  of  Section  19. 
Township  2  North,  Range  7  East; 

6.  thence,  northerty  along  the  Tonto  National  Forest 
Boundary  to  a  point  where  the  Tonto  National  Forest 
BoufKlary  intefsects  with  the  eastern  boundary  c»  tt>a 
Salt  River  Indian  Reservation,  generally  described  cs  tt>e 
center  Hne  of  the  Salt  River  Channel; 

7.  therxie,  norttieasterly  and  northerly  akxig  the  common 
boundary  of  the  Tonto  National  Forest  and  the  Salt 
River  Indian  Reservation  to  a  point  which  is  the  north- 
east comer  of  the  Salt  River  Indian  Reservation,  and  the 
southeast  comer  of  the  Fort  McDowell  Indian  Retenra- 
tion.  as  shown  on  the  plat  dated  July  22,  1902.  and 
recorded  with  the  U.S.  Government  on  June  15,  1902; 

8.  thence,  northeasterly  along  tt>e  common  bourxlary  be- 
tween the  Tonto  National  Forest  and  the  Fort  McDowell 
Indian  Reservation  to  a  point  iwhich  is  tt>e  northeast 
comer  of  the  Fort  McOoweH  Indian  Reservation; 

9.  ttience.  southwesterly  along  tf>e  northern  boundary  of 
the  Fort  McDonveil  Indian  Reservation,  which  line  is  a 
common  boundary  with  the  Tonto  National  Forest  to  a 
pomt  where  the  boundary  Intersects  with  the  eastern  line 
of  Section  12,  Township  4  North,  Range  6  East; 

10.  thence,  northerly  ak>ng  the  eastern  Hne  of  Range  6 
East  to  a  point  wtiere  the  eastern  Nne  of  Range  6  East 
intersects  with  the  southern  line  o(  Township  5  North, 
said  kne  «  the  boundary  between  the  Tonto  Na'ional 
Forest  and  the  east  boundary  of  the  McDowoU  Mountain 
Regional  Park; 

11.  thence,  westerty  along  the  southern  Nne  of  Township  5 
North  to  a  point  wtiere  the  southern  line  intersect:,  with 
the  eastern  kne  of  Range  5  East  which  line  is  the 
boundary  of  Tonto  National  Forest  and  tt>e  north  bound- 
ary of  McDowell  Mountain  Regional  Park; 

12.  thence,  northerty  along  the  eastern  Nne  of  Range  5 
East  to  a  point  wtiere  the  eastern  line  of  Range  5  East 
Intersects  with  the  northern  line  of  Township  5  North, 
whkjh  Kne  is  the  boundary  of  the  Tonto  National  Forest 

13.  thence,  westerty  akxig  the  northern  line  of  Townsnip  5 
North  to  a  point  where  the  northern  Hne  of  Township  5 
North  intersects  with  the  easterty  Hne  of  Range  4  East 
sakJ  Hne  is  the  boundary  of  the  Tonto  National  Forest; 

14.  thence,  northerly  along  ttie  eastem  Kne  of  Range  4 
East  to  a  point  where  the  eastem  Kne  of  Range  4  East 
Intersects  with  the  northern  Hne  of  Township  6  North, 
which  Hne  is  the  boundary  of  the  Tonto  National  Forest 

15.  thence,  westerty  along  tt>e  norttiem  Hne  of  Townthip  6 
North  to  a  point  of  intersection  with  ttie  Maricopa- 
Yavapai  County  Hne,  which  is  generaHy  described  in 
Arizona  Revised  Statute  Section  11-109  as  the  center 
Hne  of  the  Aqua  Fria  River  (Also  the  north  end  of  Lake 
Pleasant); 

16.  thence,  southwesterly  and  aoutherty  along  the  Marico- 
pa- Yavapai  County  line  to  a  point  which  is  described  by 
Arizona  Revised  Statute  Section  11-109  as  being  on  tt>e 
center  Hne  o(  the  Aqua  Fria  River,  two  miles  southerly 
and  below  the  mouth  of  Humbug  Creek; 

17.tt>ence,  souttierty  along  the  center  Hne  of  the  Aqua  Fria 
River  to  the  intersection  of  the  center  Hne  of  tt>e  Aqua 
Fria  River  and  the  center  Hne  of  Beardsley  Canal,  said 
point  is  generally  in  the  northeast  quarter  of  Sectton  17, 
Township  5  North,  Range  1  East  as  shown  on  the  U.S. 
Geological  Survey's  Baldy  Mountain,  Arizona  Quadrangle 
Map,  7.5  Minute  series  aopographic),  dated  1964; 

18.  thence,  southwesterly  and  southerty  ak>ng  the  center 
Hne  of  Beardsley  Canal  to  a  point  which  is  the  confer 
Hne  of  the  Beardsley  Canal  where  it  Intersects  with  the 
center  Kne  of  Indian  School  Road; 

19.  thence,  westerty  ak>ng  the  center  Hne  of  West  Indian 
School  Road  to  a  pomt  where  the  center  Nne  of  Wast 
Indian  School  Road  intersecU  with  the  center  Hne  of 
North  Jackrabbit  TraU; 


Arizorta— Carbon  Monoxxle 


Designation 


Date' 


Type 


Onslficatkyi 


Type 
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Arizona— Carten  Moooxide 


Oesignatec)  Area 


20  merx».  southerly  along  the  center  line  d  .Uriffahhit 
Trail  apfxoximateiy  nme  and  tttree-quarter  miies  to  a 
pomt  w^ere  the  center  line  of  Jackrabtxt  Trail  intersects 
with  the  Gila  Rrver.  said  potnt  is  ger>erally  on  tt>e  north- 
sooth  quarter  section  lir>e  of  Section  8.  Township  1 
South.  Range  2  West; 

21  thence,  northeasterly  and  easterly  up  the  Gita  Rnrer  to 
a  pomt  where  tt>e  Gila  River  intersects  ninth  tf>e  nortfiem 
extension  of  ttie  western  t>oundary  of  Estrela  Mountain 
RegKXial  Park,  which  poinl  is  generally  the  quarter 
comer  of  Itie  norttwm  Nne  of  Section  31.  Township  1 
f*y1h.  Range  1  West 

22.  ttience.  southerly  along  ttie  extension  of  the  western 
boundary  and  along  ttie  western  boundary  of  Estrella 
Mountain  RegKXWl  Park  to  a  point  where  the  southern 
extension  of  the  western  boundary  of  Estreta  Mountain 
Regwr^al  Park  intersects  with  tfie  southern  line  of  Town- 
ship 1  South; 

23.  ttience.  easterty  along  the  southern  line  of  Towr^ip  1 
South  to  a  point  where  the  south  line  of  Townslup  1 
South  intersects  with  the  western  hne  of  Range  1  East. 
wtuch  hne  is  generally  ttie  southern  tioundary  of  Estrella 
Mountain  Regional  Park. 

24.  thence,  southerly  along  ttie  iwestem  line  of  Range  1 
East  to  the  southwest  comer  of  Section  18,  Township  2 
South.  Rar>ge  1  East  said  line  is  ttie  western  boundary 
of  the  Gila  Rrver  Indian  Reservation; 

25.  ttience.  easterty  along  tt>e  souttiem  boundary  of  the 
Gita  River  Indian  reservation,  which  is  the  southern  line 
of  Sections  13,  14,  15.  16.  17  and  18.  Township  2 
South,  Range  1  East  to  ttie  boundary  between  Marico- 
pa and  Pinal  Counties  as  described  m  Arizona  Revised 
Sututes  Section  11-109  and  11-113.  wfuch  is  tt>e  east- 
em  line  of  Range  1  East 

26  thence,  norttierly  along  ttie  eastern  boundary  of  Range 
1  East  which  is  ttie  common  boundary  between  Marico- 
pa and  Pmal  Counties,  to  a  point  wtiere  ttie  eastern  hne 
of  Range  1  East  intersects  ttie  Gila  River 

27.  ttience.  southerly  up  tfie  Gila  River  to  a  point  where 
die  Gila  River  intersects  with  ttie  southern  line  of  Town- 
shq)  2  South;  and 

28.  ttience.  easterty  along  tfie  southern  tine  of  Townstiip  2 
South  to  ttie  pomt  of  beginning  wrhich  is  a  point  wtiere 
tfie  souttiem  line  of  Township  2  South  intersects  with 
ttie  eastern  Ime  of  Range  7  East.  ;, 

Tuscon  Area 

Piina  County  (part) 

Townstiip  and  Ranges  as  follows:  T1 1-128,  R12-14E;  T13- 
15S.  R11-16E;  and  T16S.  R12-t6E  Gila  and  Salt  River 
Basetoie  and  Meridian  excluding  portions  of  the  Saguaro 
National  Monument  and  ttie  Coronado  National  Forest) 

Rest  of  State 

Apache  County 
Cochise  County 
Coconino  County 
Gila  County 
Graham  County 
Greenlee  County 
La  Paz  County 
Uancopa  County  (part) 

Area  outside  Ptioemx  Area        * 
Motiave  County 
Navaio  Courty 
Pima  County  (part) 

Area  outside  Tuscon  Area 
Pinal  County 
Santa  Cruz  County 
Yavapai  County 
Yuma  County 


Designation 


Type 


Classification 


Arizona— Ozone 


Date' 


Nonattainment 


Unclassifiable  /  Attainment 


Type 


Designated  Area 


Not  Classified 


This  date  s  Novemtier  15.  1990.  unless  ottierwise  noted. 


Ptioenix  Area 

Maricopa  County  (part) 

The  Urt>an  Planning  Area  of  the  Maricopa  Association  of 
Governments  is  bounded  as  follows: 

1.  Commenang  at  a  point  wtiich  Is  at  ttie  intersect'on  o< 
the  eastern  hne  of  Range  7  East  Gila  and  Salt  River 
Baseline  and  Meridian,  and  ttie  souttiem  ime  of  Town- 
stiip 2  South,  said  point  is  ttie  souttieastem  comer  of 
the  Mancopa  Association  of  Governments  Urtian  Plan- 
ning Area,  wtiich  is  ttie  pomt  of  beginning; 

2.  ttience,  proceed  norttierty  along  tfie  eastern  line  of 
Rdnge  7  East,  which  Is  ttie  common  boundary  between 
Mancope  and  Pinal  Counties,  as  descritied  in  Arizona 
Revised  Statute  Section  11-109.  to  a  point  wtwre  the 
eastern  line  of  Range  7  East  intersects  ttie  norttiern  tine 
of  Township  1  North,  said  point  is  also  ttie  intersection 
of  ttie  Maricopa  County  Line  and  tfie  Tonto  National 
Forest  Boundary,  as  establistied  by  Executive  Order  869 
dated  July  1 ,  1 908.  as  amended  and  shown  on  the  U.S. 
Forest  Service  1969  Ptanimetric  Maps; 

3.  thence,  westerly  along  ttie  norttiem  Hne  of  Township  1 
North  to  approximately  the  southwest  corner  of  the 
souttieast  quarter  of  Section  35.  Township  2  North. 
Range  7  East,  said  point  being  the  boundary  of  the 
Tonto  National  Forest  and  Usery  Mountain  Setrti-  Re- 
gional Pafit; 

4.  thanoe.  northerly  along  the  Tonto  National  Forest 
Boundary,  which  is  generally  the  western  line  of  the  east 
half  of  Sections  26  and  35  of  Township  2  North,  Range 
7  East  to  a  pomt  wtuch  is  wtiere  tfie  quarter  section  line 
intersects  with  ttie  norttiem  line  of  Section  26,  Township 
2  North,  Range  7  East  said  point  also  being  the  norttv 
east  comer  of  ttie  Usery  Mountain  Semi-Regional  Park; 

5.  thence,  westerly  along  the  Tonto  National  Forest 
Boundary,  which  Is  generally  the  south  hne  of  S<>ctk>ns 
19,  20,  21  and  22  and  the  souttiem  Une  of  the  iwest  half 
of  Section  23,  Township  2  North,  Range  7  East,  to  a 
point  wtiich  Is  ttie  southwest  comer  of  Section  19, 
Township  2  North,  Range  7  East; 

6.  thence,  norttierty  ak>ng  the  Tonto  Itetional  Forest 
Boundary  to  a  point  where  ttie  Tonto  National  Forest 
Boundary  intersects  with  the  eastern  boundary  of  the 
Salt  River  Indian  Reservatkxi.  generally  descritied  as  the 
center  line  of  ttie  Salt  River  Channel; 

7.  ttience,  norttieasterty  and  norttierty  along  the  common 
boundary  of  ttie  Tonto  National  Forest  and  the  Salt 
River  Indian  Reservation  to  a  point  which  Is  the  norttv 
east  comer  of  ttie  Salt  Rrver  Indian  Reservation,  and  the 
southeast  corner  of  ttie  Fort  McDowell  Indian  Reserva- 
tion, as  shown  on  the  plat  dated  Juty  22,  190?,  and 
recorded  with  the  US.  Government  on  June  15.  1902; 

8.  thence,  norttieasterty  along  ttie  common  txxmdary  be- 
tween the  Tonto  Natkxial  Forest  and  the  Fort  McDowell 
Indian  Reservatkyi  to  a  point  wtiich  is  the  ncittieast 
comer  of  ttie  Fort  McDowell  Indian  Reservatkxi; 

9.  ttience,  souttiwesterty  ak>ng  ttie  norttiem  boundary  of 
ttie  Fort  McOoweH  Indian  Reservatkxt  which  lira  Is  a 
common  boundary  with  ttie  Tonto  National  Forest,  to  a 
point  wtiere  (tie  boundary  intersects  with  ttie  eastern  line 
of  Section  12,  Township  4  North,  Range  6  East 

10.  thence,  norttierty  along  the  eastern  hne  of  Range  6 
East  to  a  pomt  wtiere  ttie  eastern  hne  of  Range  6  East 
Intersects  with  ttie  souttiem  hne  of  Township  5  North, 
said  Hne  is  ttie  tioundary  between  ttie  Tonto  Natkxial 
Forest  and  ttie  east  boundary  of  ttie  McDowell  Mountain 
Regional  Park; 

11.  thence,  westerty  atong  the  southern  Hne  of  Towrship  5 
North  to  a  point  where  the  southem  Hne  Intersects  with 
ttie  eastern  line  of  Range  5  East  which  Hne  is  ttie 
bourxtory  of  Tonto  Natx>nal  Forest  and  ttie  north  bound- 
ary of  McDowell  Mountain  Regional  Park; 

12.  thence,  northerly  atong  ttie  eastom  hne  of  R<-<nge  5 
East  to  a  point  where  ttie  eastern  hne  of  Range  5  East 
Intersects  with  the  northern  Hne  of  Township  5  North, 
wtiich  Hne  is  ttie  boundary  of  tfie  Tonto  National  Forest 


Designation 


Data> 


Type 


Nonattainment 


Ciasaiftoation 


Dale' 


Typ« 


Moderate 
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Designated  Area 


Designation 


13.  thence,  westerty  along  the  northern  line  o«  Township  5 
North  to  a  point  iwhefa  ttie  northern  line  of  Townstiip  5 
North  intersects  with  the  easterly  line  of  Range  4  East 
said  Bne  «  the  boundary  of  ttw  Tonto  National  Forest 

14.  thence,  northerly  along  the  eastern  line  of  Range  4 
East  to  a  point  wtiere  ttie  eastern  line  of  Range  4  East 
intersects  with  tt>e  norttiern  line  of  Township  6  North, 
which  line  is  the  boundary  of  the  Tonto  National  Forest 

15.  thence,  \wester1y  along  tt>e  northern  line  o<  Township  6 
North  to  a  point  of  intersection  with  ttie  Maricopa- 
Yavapai  County  line,  which  Is  generally  described  in 
Arizona  Revised  Statute  Section  11-109  as  the  center 
line  o<  the  Aqua  Fria  River  (Also  the  north  end  of  Lake 
Pleasant): 

16.  thence,  southwesterly  and  southerly  along  ttie  Marico- 
pa- Yavapai  County  line  to  a  point  which  is  described  by 
Anzona  Revised  Statute  Section  1 1  -1 09  as  being  on  the 
center  line  of  ttie  Aqua  Fna  River,  two  maes  southerly 
and  below  ttie  nxxith  of  Humbug  Creek; 

17.ttience.  souttierly  along  ttie  center  line  of  the  Aqua  Fria 
River  to  ttie  intersection  of  ttie  center  line  of  ttie  Aqua 
Fria  River  and  ttie  center  line  of  Beardsley  Canal,  saki 
point  IS  generally  in  ttie  northeast  quarter  of  Sectk>n  17, 
Townsh^j  5  North,  Range  1  East,  as  shown  on  ttie  U.S. 
Geological  Survey's  Bakty  Mountain.  Arizona  CXiadrangle 
Map,  7.5  Minute  series  (Topographic),  dated  1964; 

18  ttience,  souttiwesterly  and  souttierty  along  ttie  center 
ine  of  Beardsiey  Canal  to  a  point  whk:h  is  ttie  center 
Nne  of  ttie  Beardsley  Canal  wtiere  it  Intersects  with  the 
center  kne  of  Indian  School  Road: 

19.  ttience.  westerly  along  the  center  line  of  West  Indian 
Sctiool  Road  to  a  point  wtiere  ttie  center  line  of  West 
Indian  Sctiool  Road  intersects  with  ttie  center  line  of 
North  Jackrat)brt  TraH: 

20.  ttience.  souttierty  along  ttie  center  line  of  Jackrabbit 
Trail  approximately  nine  and  three-quarter  miles  to  a 
point  where  ttie  center  line  of  Jackrabbit  Trail  intersects 
with  ttie  Giia  River,  sakj  point  is  generally  on  ttie  norttv 
south  quarter  section  line  of  Sectk>n  8,  Township  1 
South,  Range  2  West 

21.  thence,  norttieasterty  and  easterly  up  ttie  Gila  River  to 
a  point  wtiere  ttie  Gila  River  intersects  with  ttie  norttiem 
extension  of  ttie  western  txxindary  of  Estrella  Mountain 
Regional  Park,  wtvch  point  is  generalty  the  quarter 
comer  of  ttie  northern  line  of  Section  31,  Township  1 
North.  Range  1  West 

22.  thence,  souttierty  along  the  extension  ot  the  western 
boundary  and  along  the  western  txHindary  of  Estrella 
Mountain  Regional  Park  to  a  point  where  the  souttiem 
extension  of  the  western  bourvdary  of  Estrella  Mountain 
Regional  Park  intersects  with  the  southern  line  of  Town- 
ship 1  South; 

23.  ttience.  easterly  along  ttie  southern  line  of  Township  1 
South  to  a  point  wtiere  the  south  line  of  Township  1 
South  intersects  with  the  western  line  of  Range  1  East 
wtiich  lire  is  generally  ttie  sojttiem  boundary  of  Estrella 
Mountain  Regional  Park; 

24.  ttience,  souttierty  aiong  ttie  westem  line  of  Range  1 
East  to  ttie  souttiwest  corner  of  Section  18.  Townstup  2 
Soutti.  Range  1  East  said  line  is  ttie  westem  boundary 
of  ttie  Gila  River  Indian  Reservation; 

25.  thence,  easterly  along  the  souttiem  boundary  of  ttie 
Gila  River  Indian  reservation,  which  Is  ttie  southern  line 
of  Sections  13,  14,  15,  16,  17  and  18.  Township  2 
South.  Range  1  East  to  ttie  txxmdary  tietween  Marico- 
pa and  PInaJ  Counties  as  described  in  Anzona  Revised 
Statutes  Section  11-109  and  11-113.  which  is  the  east- 
em  line  of  Range  1  East 

26.  ttience,  norttierly  along  ttie  eastern  boundary  of  Range 
1  East  wtiich  is  ttie  common  boundary  between  Marico- 
pa arx)  Pinal  Counties,  to  a  pont  wtiere  ttie  eastern  line 
of  Range  1  East  intersects  the  Gila  River, 

27.  ttience,  souttierty  up  ttie  Gila  River  to  a  point  where 
the  Gila  River  intersects  with  the  southern  line  of  Town- 
ship 2  South;  and 


Daia> 


Type 


Claasifieatkjn 


Dale' 


Type 
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Arizona— Ozone 


Designation 

Oassification 

Designated  Area 

.  Dale' 

Type 

Date' 

Type 

28.  thence,  easterly  along  the  southern  Hne  o«  Township  2 

South  to  ttie  point  of  beginning  which  is  a  point  wtiere 

ttie  southern  line  of  Township  2  South  intersects  with 

the  eastern  line  of  Range  7  East 

Tucson  Area 

Pima  County  (part) 

Tuscon  area 

Undassifiable/ Attainment 
UndassMiable/Anainmenl 

• 

Rest  of  State  

Apache  County 

Cochise  County 

Coconino  County 

Gila  County 

Graham  County 

Greenlee  County 

La  Paz  County 

Maricopa  County  (part) 

area  outside  of  Phoenix 

Mohave  County 

Navajo  County 

Pima  County  (part) 

Remainder  of  county 

Pinal  County 

Santa  Cruz  County 

Yavapai  County 

Yuma  County 

This  date  is  November  15.  1990,  unless  othemnse  noted. 


Arizona— PM- 10  Initial  Nonattainment  Areas 

Designation 

Ctasaification 

Designated  Area 

Date 

Type 

Date 

Type 

Cochise  County 

Paul  Spur/Douglas  planning  a^ea 

11/15/90 

Nonattainment 

11/15/90 

Moderata 

Township  23  south.  Range  25  east  (T23S.  R25E). 

T23S,  R26E 

T23S,  R27e 

1            T23S.  R28E                                                             ( 

T24S.  R25E 

T24S.  R26E 

T24S,  R27E 

T24S.  R2eE 

< 

Santa  Cruz  County 

Nogales  planning  area 

11/15/90 

Nonattainmeni 

11/15/90 

Moderate 

The  portions  of  ttie  following  Townships  which  are  within 

the  State  of  Arizona  and  lie  east  of  1 1  r  tongitude: 

T23S.  R13E 

T23S.  R14E 

T24S.  R13E 

' 

T24S,  RUE 

Pima  County 

Rillito  planning  area 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

Townships; 

T1  IS.  R9E 

T11S.  R10E 

T11S,  R11E 

' 

T11S,  R12E 

T12S.  R8E 

T12S.  R9E 

T12S,  R10E 

T12S.  R11E 

T12S.  R12E 

Ajo  planning  area 

11/15/90 

Nonattainment 

11/15/90 

Moderata 

Township  T12S,  R6W.  and  the  folkswing  sections  of  Town- 

ship T12S,  R5W: 

a  Sections  6-8 

bSectwns  17-20.  and 

c  Sectioos  29-32 

Maricopa  and  Pinal  Counties 

Ptioenix  Diannina  area                                    

11/15/90 

ftonattainment 

n/15/90 

Moderata 

The  rectangle  determined  t)y,  and  including. 

- 

T6N.  R3W 
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Designated  A.'ea         \ 

Designation 

Classification 

Data 

Type 

Data 

Type 

T6N.  R7E 

T2S,  R3W 

T2S.  n7E 

TIN.  R8E 

Yuma  County 

Yuma  planning  area _ 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

T7S-R21W.  R22W; 

T8S-R21W.  R22W.  R23W.  R24W: 

T9S-R21W.  R22W.  R23W,  R24W.  R25W: 

T10S-R21W.  R22W.  R23W.  R24W,  R25W 

Pinal  and  Gita  Counties 

' 

Haydan/Vtiami  planning  area _ 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

JoHmtms:  T4S.  R16E  T5S,  R16E  T6S.  R16E  pkjs  the 

portion  of  Township  T3S.  R16E  that  does  not  lie  on  the 

San  Carlos  Indian  Reservation,  and  the  rectangle  formed 

by.  and  including.  TownsNps 

TIN,  R13E 

TIN.  R15E 

T6S.  R13E 

T6S.  Rise 

,    . 

6.  Section  81.304  is  amended  by 
revising  the  tables  for  "Arkansas — 0»" 
and  "Arkansas — CO"  to  be  inserted  in 


alphabetical  order  immediately 
following  the  tabular  entry  for 
"Arkansas — SOi"  to  read  as  follows: 


S  81.304    Arkansas. 


Arkansas— Cartxxi  Monoxide 


Designated  Area 


AQCR  016  Central  Arltansas  Intrastate 

Chicot  County 

Clark  County 

Cleveland  County 

ComMy  County 

Dallas  County 

Desha  County 

Drew  County 

Faulkner  County 

Garland  County 

Grant  County 

Hot  Spring  County 

Jefferson  County 

Lincoln  County 

Lonoke  County 

Peny  County 

Pope  Cour^ 

Pulaski  County 

Saline  County 

Yen  County 
AQCR  017  Metropolitan  Fort  SiTiith  Irterstate 

Benton  County 

Crawford  County 

Sebastian  County 

Washington  County 
AQCB  018  Metropolitan  Memphis  Interstate 

Oittenden  County 
AQCR  019  Monroe  (LousianaKEI  Dorado  Intersute. 

Ashley  County 

Bradley  County 

Calhoun  County 

NavadaCounty 

Ouachita  County 

Union  County 
AQCR  020  Northeast  Arkansas  Intrastate 

Arkansas  County 

Clay  County 


Designation 


Date' 


Type 


.Oassificatwn 


Undassiflable/ Attainment 


Undasaifiable/Attainment 


Unclassifiable/  Attainment 
Undaaalfiable/Attainmanl 


Unclassifiable/ Attainment 


Dale' 


Type 
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Designated  Area 

Designation 

Classification 

Date> 

Type 

Date' 

Type 

Craighead  County 

Cross  County 

■• 

Greene  County 

lndependerx»  County 

Jackson  County 

Lawrertce  County 

Lee  County 

Mississippi  County 

* 

Monroe  County 

Phillips  County 

Poinsett  County 

« 

Praine  County 

Randolph  County 

Sharp  County 

St  Francis  County 

White  County 

Woodniff  County 

AQCR  021  Northwest  Arkansas  Intrastate 

Unclassifiable  /  Attainment 

* 

Baxter  County 
Boone  County 

Carroll  County 

Clebume  County 

Franklin  County 

Fulton  County 

Izard  County 

Johnson  County 

Logan  County 

Mad.son  County 

Manon  County 

Montgomery  County 

Newton  County 

Pike  County 

Polk  County 

* 

Scott  County                                     ^ 

Searcy  County 

Stone  County 

Van  Buren  County 

AQCR  022  Shreveport-Texarkana-Tyler  Interstate 

Undassifiabkj/Attainment 

Columbia  County 
Hempstead  County 

Howard  County 

. 

Lafayette  County 

Uttte  River  County 

Miller  County 

Sevier  County 

'  This  date  Is  November  15.  1990,  unless  otherwise  noted 


Arkansas— Ozorte 


Designated  Area 


AQCR  016  Central  Arkansas  Intrastate  (part) 

Pulaski  County _ 

AQCR  016  Central  Arkansas  Intrastate  (Remainder  of) . 

Chicot  County 

Clark  County 

Cleveland  County 

Conway  County 

DallaaCounty 

Desha  County 

Drew  County 

Faulkner  County 

Garland  County 

Grant  County 

Hot  Spring  County 

Jefferson  County 

Lincoln  County 

Lonoke  County 

Perry  County 
■    Pope  County 

Saline  County 


Designation 


Date' 


Type 


Unclasslfiable/Attainment 
Unclassifiable/Attainnwnt 


Classification 


Date' 


Type 
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Omignated  Area 


Daatgnation 


OMa> 


Type 


Ctassificatton 


Date' 


Type 


Ye«  County 
AQCR  017  Metropolitan  FoU  Smith  Interstate 

Benton  County 

Crawford  County 

Set>astian  County 

Wastungion  County 
AOCR  016  Metropolitan  Memphis  Interstate 

CrttterxJen  County 
AOCR  019  Monroe-El  Dorado  Interstate 

Ashiey  County 

Bradley  County 

Calhoun  County 

Nevada  County 

OuactMta  County 

Union  County 
AQCR  020  Northeast  Ariunsas  Intrastate 

Aitiansas  County 

Clay  County 

Craighead  County 

Cross  Coc'nty 

Greene  County 

Indepenoence  County 

Jackson  County 

LawrerK;e  County 

Lee  County 

Mississippi  Courrty 

Mcnroe  County 

Phillips  County 

Poinsett  County 

Prame  County 

Randolph  County 

Sharp  County 

St  Francis  County 

White  County 

Woodruff  County 
AQCR  021  Northwest  Arkansas  intrastate 

Baxter  County 

Boone  County 

Carroll  County 

Cleburne  Coiinty 

Franklin  County 

Fulton  County 

Izard  County 

Johnson  CcKjnty 

Logan  County 

Madison  County 

Manon  County 

Montgomery  County 

Newton  County 

Pike  County 

Polk  County 

Scott  County 

Searcy  County 

Stone  County 

Van  Buren  County 
AQCR  022  Shreweport-Texarkana-Tytef  Interstate 

Columtiia  County 

Hempstead  County 

Howard  County 

Lafayette  County 

Little  River  County 

Miller  County 

Sevier  County 


UndassifiaMe/Attainment 

Unclassiliable/Anainment 
Unclassifiable/ Attainment 


Undassifiable/Attainment 


Unclassifiatile/Attainment 


Undassifiable/Attainnient 


This  date  Is  November  15. 1990,  unlets  otherwise  noted. 


7.  Section  81.305  is  amended  by 
revising  the  tables  for  "California- 
Ozone"  and  "California — CO",  and  by 


adding  a  new  table  titled  "California— 
PM-10"  to  be  inserted  in  alphabetical 
order  immediately  following  the  tabular 


entry  for  "California — SOt"  to  read  as 
follows: 

(81.305    Cattfomia. 
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CalHomia— Carbon  Monoxide 


Designated  Area 


[erty  direction  to  the 
ownship   15   North, 

south  akjng  tt>e  west 
15  North,  Range  16 


Bakarsfiek)  Area 
Kem  County  (part) 

Bakersfieid  Metropolitan  Area  (Urbanized  part) „... 

CNco  Area 
Butte  County  (part) 

Chkx)  Urbanized  Area  (Census  Bureau  urtianized  part) 

Fresno  Area 
Fresno  County  (part) 

Fresno  Uft)anized  Aim „ 

Lake  Tahoe  North  Shore  Area 

Placer  County  (part) 

That  portion  of  Placer  County  within  the  drainage  area 
naturally  tributary  to  Lake  Tahoe  including  said  Lake, 
pkjs  that  area  In  the  vwinity  of  the  head  of  the  Truckee 
River  described  as  foltows:  commencing  at  the  point 
common  to  ttte  aforementioned  drainage  area  cresUine 
and  the  line  common  to  Townships  15  North  and  16 
North,  Mount  Oiabk)  Base  and  Mendian  (M.O.B.&M.), 
arxj  folk>wing  that  lir>e  In  a 
rtorttiwest  comer  of 
Range  16  East.  MO B &M 
line  of  Sections  3  and  10,  Ti 

East  M  D  B  &M.,  to  the  Intersectton  with  the  tak)  draiiv 
age  area  crestlme,  ttience  folk>wing  tl>e  said  drainage 
area  bourxjary  in  a  (outt>easterty.  then  northeasterly 
direction  to  and  ak>ng  the  Uke  Tahoe  Dam,  thence 
loltowing  tt>e  said  drainage  area  crestline  m  a  nortfieast- 
erly,  then  northwesterly  direction  to  the  pomt  of  begirt- 
ning. 
Lake  Tahoe  South  Shore  Area 

El  Oorado  County  (part) 

That  portion  of  El  Dorado  county  wHhin  the  drtfnage  vea 
naturally  tributary  to  Lake  Tahoe  inckKling  sakl  Lake,  as 
described  under  40  CFR  81 .275.. 

Los  Angeles-South  Coast  A»  Basin  Area 

Los  Angeles  County  (part)  -  that  portion  01  Lot  Angelet 
County  which  Net  south  and  west  of  a  line  datcribed  as 
toik>ws: 

1.  Beginning  at  the  Los  Angeles  -  San  Bernardino  County 
boundary  and  tunning  west  akjng  the  Township  Una 
common  to  Township  3  North  and  To¥»nship  2  North, 
San  Bernardino  Base  and  Mendian: 

2.  then  north  ak>ng  the  range  line  common  to  Range  8 
West  and  Range  9  West 

3.  then  west  along  the  Township  line  common  to  Township 
4  North  and  Township  3  North: 

4.  then  north  along  the  range  Hne  common  to  Range  12 
West  and  Range  13  West  to  the  southeast  comar  of 
Sectton  12.  Township  S  North  and  Range  13  West 

5.  then  west  along  the  south  boundaries  of  Sections  12. 
11.  10,  0,  8,  and  7,  Township  S  North  and  Range  13 
West  to  the  boundary  of  the  Angeles  National  Foraat 
which  ia  colllnear  with  the  range  hne  comftton  to  Range 
13  West  and  Range  14  West 

6.  then  north  and  west  ak>ng  the  Angeles  Natkxtal  Foraat 
boundary  to  the  point  of  intersectton  with  the  Township 
Nne  oomiDon  to  Township  7  North  and  Township  6  North 
(point  Is  at  the  northwest  comer  of  Section  4  in  Town- 
ship 6  North  and  Range  14  West): 

7.  then  west  atong  the  Township  Hne  common  to  Township 
7  North  and  Townahip  6  North; 

8.  than  north  alor>g  the  range  line  common  to  Range  IS 
West  and  Range  16  West  to  the  southeast  comar  of 
Section  13.  Township  7  North  and  Range  16  Weat 

9.  then  along  the  south  boundaries  of  Sections  13.  14,  IS. 
16.  17.  and  18,  Township  7  North  and  Range  16  Woat; 

10.  then  north  ak>ng  ttte  range  line  common  to  Raige  16 
West  and  Range  17  West  to  the  north  boundary  o(  the 
Angeles  Natkjnal  Foreat  (coUinear  with  the  Townsnip  line 
common  to  Township  8  North  and  Township  7  North); 

11.  then  west  along  the  Angeles  Nattonal  Foreat  boundvy 
to  the  pomt  o(  mteraectton  with  the  south  bourtdary  ol 
the  RarKho  La  Uabre  Land  Qrant 

12.  than  west  and  north  along  this  land  grant  boundary  to 
the  Loa  Angeles  Kem  County  bourtdary. 

Orange  County „... ,„.„. _„„^,..,..„«>. 


Data' 


Typ« 


Nonattainment 

Nortattainmant 

Nonattainment 
Nonattainment 


OiaaHication 


Nonattainment 


Nonattainment 


Nonattainment 


T»p» 


NolClassifiad 

Moderate  S  I2.7ppm 

Moderate  >  I2.7ppm 
Not  Ctasaifiad 


Modarats  i  I2.7pp(n 


Saftoua 


Senuus 
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DosiQnatod  Aros 


DMignation 


Datf 


Typ« 


CtmMtritiflft 


Oai*> 


Typ« 


Rjv«rside  County  (pan)  -  Itiat  portion  ot  Riverstd*  County 
which  kes  to  the  w«st  of  •  Ine  described  as  ioUowt: 

1.  Beginning  at  tt>e  Riverside  •  San  Oego  County  boundary 
and  running  rtonh  aior>g  the  range  line  common  to 
Range  4  East  and  Range  3  East,  San  Bernardino  Base 
and  Meridian; 

2.  Uien  east  along  ttie  Township  line  common  to  Township 
8  South  and  TownaNp  7  South; 

3.  then  north  along  the  range  Nne  common  to  Range  S 
East  and  Range  4  East 

4.  then  west  atong  ttie  ToMwwhip  Ine  common  to  Township 
6  South  and  Township  7  South  to  the  southwest  comer 
of  Sectnn  34,  toamahip  6  South,  Range  4  East 

5.  then  north  along  the  west  boundanes  of  Sections  34, 
27.  22,  15.  10,  and  3,  Township  6  South.  Range  4  East 

6.  then  west  along  the  Towrwhip  ine  common  to  Township 
5  South  arx)  Township  6  Soum; 

7.  tfien  north  along  the  range  Kne  corrwnon  to  Range  4 
East  and  Range  3  East 

8.  then  west  along  the  south  boundaries  of  Sections  13. 
14.  IS.  16,  17.  and  18.  Townsh«)  5  South,  Range  3 
East 

9.  then  north  atong  tt>e  range  Nne  common  to  Range  2 
East  arx>  Range  3  East 

10.  then  west  along  ttie  Township  lir>e  common  to  Towrv 
ship  4  South  and  Township  3  South  to  ttw  intersection 
of  ttie  southwest  boundary  of  partiai  Section  31,  Towrv 
ship  3  South.  Range  1  West 

'  1.  then  northwest  along  that  line  to  the  intersection  with 
the  range  line  common  to  Range  2  West  and  Range  1 
West 

12.  then  north  to  the  Riverside-San  Bernardino  County 
Ine. 
San  Bernardino  County  (part)  -  that  portion  of  San  Bamar- 

dirx)  County  which  lies  south  and  west  of  a  Kne  deacntMd 


1.  Beginning  at  the  San  Bernardino  -  Riverside  County 
boundary  and  running  north  along  the  range  Nne 
common  to  Range  3  East  and  Range  2  East  San 
Bernardino  Base  and  Mertdwn; 

2.  then  west  along  the  Township  Krw  common  to  Township 
3  North  and  Townsh^)  2  North  to  the  San  Bernardino  - 
Los  Angeles  County  boundary;  and  that  portion  of  San 
Bemardmo  County  whKh  lea  aouth  and  west  of  a  line 
dascittMd  as  follows: 

3.  latitude  35  degrees,  10  minutes  north  and  longitude  1 15 
degrees,  45  mmutea  wesj. 

Modesto  Area 
StantsJaus  County  (part) 
Modesto  Urttanized  Area  (Census  Bureau  Urbanized  Area).. 
Sacramento  Area 
Census  Bureau  Urtianized  Areaa 

Placer  County  (part) _. _ 

Sacramento  County  (part) 

Yoto  County  (part) .'. ;. 

San  Diego  Area 

San  Diego  County  (part) _ 

Western  part  of  San  Diego  County  -  that  portion  of  San 
Diego  County  which  lies  west  of  a  line  described  as 
foHows: 

1.  Beginning  at  the  United  Statea  -  Mexico  border  and 
running  north  along  ttie  range  Ine  common  to  range  7 
East  and  Range  6  East  San  Bernardino  Base  and 
Meridian,  to  the  southeast  comer  of  Township  16  Souttt 
Range  6  East; 

2.  Ihen  west  along  the  Towrwhip  Ine  common  to  Township 
16  South  and  Townsh<)  17  South  to  the  southwest 
comer  of  Township  16  South.  Range  6  East 

3.  tfien  north  along  ttie  range  line  common  to  Range  6 
East  and  Range  5  East  to  the  southeast  comer  aH 
Township  14  South.  Range  5  East 

4.  then  west  along  the  Townsho  Ine  common  to  Township 
14  South  and  Township  15  South  to  the  point  o(  Inter- 
section with  the  east  boundary  o<  Cuyamaca  Park; 


Nonattalnment 


Nonattainmeftt 


Nonattalnment 
Nonattainment 
Nonattainment 

Nonattainment 


Serious 


Serious 


Moderate  i  t2.7ppm 


Moderate  2  I2.7ppm 
Moderate  S  12.7ppm 
Moderate  j  12.7ppm 

Moderate  i  12  7ppm 
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raWnmia    CMtmn  Mormdda 


Oaalgnatad  ATM 


Owtgnatlon 


Typ« 


Typ« 


5.  then  north  along  the  east  boundary  of  Cuyamaca  Parti 
to  the  point  of  intersection  with  tt>a  range  line  common 
to  Range  5  East  and  Range  4  East 

6.th«n  north  along  this  range  Una  to  tha  poM  of  Intareao- 
tion  with  the  south  boundary  of  San  Fatipe  (.and  Grant; 

7.  then  east  and  north  along  the  land  graint  boundary  to 
the  aastammott  comer; 

8.  than  continuing  waat  and  north  along  the  land  grant 
boundary  to  the  point  of  Intaraaction  with  the  range  Nna 
common  to  Range  S  East  and  Range  4  Eaat 

g.  then  north  atong  thia  range  Nna  to  the  point  of  Intaraac- 
tion with  the  Townahip  Nna  common  to  Townahip  10 
South  and  Township  9  South; 

10.  than  waat  along  thia  Township  Una  to  the  point  ol 
Intarsaction  with  the  range  Nna  common  to  Range  4 
East  and  Range  3  East 

11.  than  north  along  thia  range  Nna  to  the  San  Diego  - 
RIvaraide  C^nty  boundary,  (taken  from  the  description 
of  the  San  Diego  Intraatata  Air  QuaHty  Control  Ragton  aa 
daacribad  under  40  CFR  81.164.  aa  It  axlatad  prior  to 
January  16. 1981.) 

San  Frandaoo-OaKland-San  Joaa  Area 
Urt>anlzad  Areaa 

Alameda  County  (part) — ~ 

Contra  Costa  County  (part)....,........ — 

Marin  County  (part) „ -... — - 

Napa  County  (part) ...> «..~~ ~. 

San  Francisco  County „....„»> -,~ 

San  Mateo  County  (part) «~~,. — 

Santa  Clara  County  (part) . 

Solano  County  (part) „...,. m........... 

Sonoma  County  (part) -. 

Stockton  Area 
San  Joaquin  County  (part)  , 

Stockton  Urbanized  Area — ......»»-.. ~.... 

Qraat  Baain  Valley  Air  Basin 

Alpine  County 
Inyo  County 
Mono  County 
Lake  County  Air  Basin 

Lake  County ~ - ~ ..~~ 

Mountain  Countiee  Air  BaaIn 

Amador  County — .....«>......-. 

Calaveras  County — . 

El  Dorado  County  (part) 

excluding  Lake  Tahoe  South  Shore 

Maripoaa  County _. — . _.....,...» 

Nevada  County 

Placer  County  (part) 

excluding  Lake  Tahoa  Air  Baain  portion  and  MMA  portion , 

A(3MA  portion  (of  Plaoar  County)  ,„..„.„.. >..... _ 

Plumas  cisunty . 

Siena  County .............. ~«. 

Tuolumne  County 


l^orth  Central  Coaat  Air.  Basin 

Monterey  County _ 

San  Benito  County _.. „ 

Santa  Cruz  County 

North  Coast  Air  Basin _.. 

Del  htorte  County 

HumboWt  County 

Mendoano  County  !' 

Sonoma  Co<inty  (part) 
Ramairxler  of  County 

Trtrity  County 
Northeaat  Plateau  Air  Beam 

LaaaenCounty 

Modoc  County 

Siakiyou  Coutity 
Sacramento  Valley  Air  Basin  (portton) 

Butte  County  (part) 
Area  other  than  Chkio  Urbanized  Area  (Canaua  Bureau 
urbanizad  part). 

Colusa  County 

Glenn  County 

Sacramento  County  (part) 


NofwWalnmant 
Nonatiammeni 
Nonattalnmant 


Nonattainment 
Nonattalnment 
Nonattaininent 
Nonattainment 
Nonattainment 


UndaaaMabla/Attalnment 


UndaaaifiMbla/Attainment 

Undaaaiflable/Attainmant 
Undaaaifiable/ Attainment 

Undaaaiflable/Attainmant 
Undaaaiflable/Attainmant 
Undaaaiflable/Attainmant 

UndaaaUlable/Attainment 
Undaaalflable/ Attainment 
Undaaaifiable/ Attainment 
Undasaifiabla/ Attainment 
Undasslfiabla/ Attainment 

Undaaalflabla/Attainmant 
UndaaaMabte/Attainmenl 
Undaaalflable/ Attainment 
Undaaaifiable/ Attainment 


Undaaaifiabla/ Attainment 


UndaaaMable/Attalnmant 

Undaaaiflable/Attainmant 
UndaaaMabla/Attainmant 


Moderates 
Modarato  i 
Moderator 
Moderates 
Moderate  S 
Modarato  S 
kilodarato  S 
Modarato  S 
Modarato  S 


i2.7ppm 
I2.7ppm 
I2.7ppm 
I2.7pp«n 
I2.7ppm 
12.7pp<t« 
I2.7ppm 
I2.7ppm 
I2.7ppm 


Moderate  S  I8.7ppfn 
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DeaigviatiUfi  ' 

Oasaificirtlon 

OMigncted  Area 

Drt»> 

T»P» 

Date! 

Typ« 

Area  ott>er  than  Census  Bureau  urbanized  areas 

Unclassifiable/ Attainment 
Unclassifiable/Attainmflnl 

ShasU  County - _ — 

Solano  County  (part) 

Unclassifiable/Attainment 

Sutter  County —            

Unclassif  iable  /Attainment 

Tehama  County 

Unclassifiable/ Attainment 

Yoto  County  (pari) 

Area  outside  Ceraus  Bureau  urbanized  areas    _ „.. 

Unclassifiable/ Attainment 

Yuba  County - _ 

Unclassifiable/Attainment 

San  Dego  Air  Basm  (Remainder  of) 

San  Diego  County  (part) 

East  San  Oiego  county „ _. 

Unciastifiable/Anainmam   ' 

San  Frandsco  Bay  Area  Air  Ba«in...„ - — „. 

Undassifiable/  Anamment 

Area  other  than  urbanized  Areas 

Atemeca  County  (part) 

• 

Contra  Costa  County  (part) 

Marin  County  (pan) 

Napa  County  (part) 

San  Mateo  County  (part) 

Santa  Clara  County  (part) 

SoJano  County  (part) 

Sorwma  County  (part) 

San  Joaquin  Valley  Air  Basm 

Fresno  County  (part) 

Outside  Fresno  Urbanized  A»ea_ _ 

Unclas&ifiable/ Attainment 

Kem  County  (part) 

Area  other  than  Bakersiieid  Meuopolitan  Aroa  (Urbanized 

Unclassifiable/Attainment 

part). 

KifV)f  County     ., ,     ,     , 

Unclasstiiable/ Attainment 

M^iltnry  County 

Morr^nr^  COfmty 

1  lrw-ki«ufiahl0/ Attainmonl 

San  Joaquin  County  (part) 

Outside  Stockton  urtanaed  area  „ _ 

Unclassifiable/Attainment 

Stanislaus  County  (part) 

Outside  Modesto  Urtnnizsd  Area  (Census  Bureau  Urban- 

Undassiteble/Attainment 

ized  Area). 

Tuta'e  County „ 

Unclassifiable/Attainment 

South  Central  Coast  Av  Basin 

Channel  Islands 

Unclassif  able/Attainment 

55an  i  u«  Dhispo  Cnurty                                           ,       , 

Unclassifiable/Attalrvnent 

Santa  Raihara  Cntxtj 

Undassrflable/  Anamment 

Vemura  County ..._ ._.       . 

Unclassifiable/Attainment 

Southeast  Desert  Air  Basin 

Imperial  Courrty _ _   „.    

UndassWeble/Attainmavt 

Kem  County  (part) 

excluding  San  Joaquin  Valley  portion ._ _ 

Undassifiable/ Attainment 

Los  Angeles  County 

exdudirg  Los  Angeles  -  South  Coast  Air  Basin  portion 

Undassiftabie/Atiainmom 

Riverside  County  (part) 

AQMA  portion  (excluding  Los  Angeles  -  South  Coast  Air 

Unctessiflable/Attainmafil 

Basin). 

Non-AOMA  portion  (excluding  Los  Angeles  -  South  Coast 

Unclassifiable/Attainmeni 

Air  Basin). 

San  Bernardino  Co<part) 

AQMA  portion  (excluding  Los  Angeles  •  South  Coast  Air 

Unclassifiable/Attainment 

Basin). 

Non-AOMA  portion  (excluding  Los  Angeles  -  South  Ckjest 

UndassJfiaWe/Attainment 

'  * 

Air  Basm). 

■  This  date  is  Movember  f5. 1990.  unless  othenwise  noted. 


California — Ozone 

■ 

Designated  Area 

Designation 

Classification 

Data' 

Type 

Dale' 

Typ« 

Chico  Area 
Butte  County . 

Nonattainment 

Mwnltainmertt 
NonattainmefH 

Trwwinontf 

Transitional 
Extreme 

Imperial  County  Area 

Imperial  County _ _.   ..    

Los  Angeles-South  Coast  Air  Basin  Araa 
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CaWomia-Ozona 


Designatad  Area 


-- 


Los  Angeles  County  (part)  -  that  portion  of  Los  Angeles 
County  wt>ich  lies  south  and  nvest  of  a  line  de8crit>ed  as 
follows: 

t.  Beginning  at  ttw  Lot  Angeles  -  San  Bernardino  County 
boundary  and  running  west  along  the  Township  Una 
common  to  Township  3  North  and  Township  2  North. 
San  Bernardino  Base  and  Meridian; 

2.  then  north  along  ttie  range  line  common  to  Range  8 
West  and  Range  9  West; 

3.  ttwn  west  along  the  Township  line  common  to  Township 

4  North  and  Township  3  North: 

4.  then  north  along  tt>e  range  line  comrtion  lo  Range  12 
West  and  Range  13  West  to  the  southeast  comer  of 
Section  12.  Township  5  North  and  Range  13  West 

5.  Ittan  west  along  the  south  boundanes  of  Sections  12. 
11.  10.  0.  8,  and  7.  Township  5  North  and  Range  13 
Wast  to  the  boundary  of  the  Angeles  National  Forest 
wtiich  is  collinear  with  ttw  range  line  common  to  Range 
13  West  and  Range  14  West; 

6.  then  north  and  west  along  the  Angeles  National  Forest 
boundary  to  the  point  of  intersection  with  the  Townsfiip 
line  common  to  Township  7  North  and  Township  6  North 
(point  is  at  ttie  nortfiwest  corner  of  Section  4  in  Town- 
ship 6  North  and  Range  14  West); 

7.  then  west' along  the  Township  line  common  to  Township 

7  North  and  Township  6  North; 

8.  then  north  alorig  the  range  Hne  common  to  Range  15 
West  and  Range  16  West  to  the  southeast  comer  of 
Section  13.  Township  7  North  and  Range  16  West; 

S.  then  along  the  south  boundaries  of  Sections  13,  14.  15. 
16.  17.  and  18.  Township  7  North  and  Range  16  West; 

10.  ttien  north  along  ttie  rarige  line  comrTK>n  to  Range  16 
West  and  Range  1 7  West  to  the  north  boundary  of  the 
Angeles  National  Forest  (collinear  with  the  Township  line 
comnton  to  Township  6  North  and  TownsNp  7  North); 

1 1 .  ttien  west  along  the  Angeles  National  Forest  boundary 
to  the  point  ol  intersection  with  tfie  south  boundary  of 
tt«e  Rancho  La  Lietire  Land  Grant; 

12.  then  west  and  north  along  this  land  grant  boundary  to 
the  Lot  Angel«t-Kem  County  boundary. 

Orange  County 

Riverside  County  (part)  •  that  portion  of  Riverside  County 

which  lies  to  the  west  of  a  line  described  as  follows: 

1  Beginning  at  the  Riverside  -  San  Oiego  County  boundary 

and  nmning  north  along  the  range  line  common  to 

Range  4  East  and  Range  3  East,  San  Bernardino  Base 

and  Meridian; 

2.  then  east  along  the  Township  lino  common  lo  Township 

8  South  and  Township  7  South; 

3.  then  north  along  Ilia  range  line  common  to  Range  S 
East  and  Range  4  East; 

4.  then  west  along  ttie  Tovmship  line  common  to  Township 
6  South  and  Township  7  South  to  the  southwest  comer 
of  Section  34,  Township  6  South,  Range  4  East 

5.  then  north  along  the  west  boundaries  of  Sections  34, 
27.  22.  IS,  10,  and  3,  Township  6  South.  Range  4  East 

6.  then  west  along  tf>e  Township  lir>e  common  to  Township 

5  South  and  Township  6  South; 

7.  then  north  along  ttie  range  line  common  to  Range  4 
East  and  Range  3  East; 

8.  then  west  along  the  south  boundaries  of  Sections  13, 
14,  15,  16,  17,  and  18,  Township  5  South,  Range  3 
East; 

9  then  north  along  tfie  range  line  common  to  Range  2 
East  and  Range  3  East; 

10.  then  west  along  the  Township  line  common  lo  Town- 
ship 4  South  and  Township  3  South  to  ttie  intersection 
of  the  southwest  boundary  of  partial  Section  31,  Town- 
ship 3  South,  Range  1  West; 

11.  then  northwest  along  ttiat  line  to  ttie  Intersection  with 
the  range  Une  common  to  Range  2  West  and  Range  1 
West 

12.  then  north  ti-  the  Riverside-San  Bernardino  County 
Nna 


Designation 


Typ« 


Qataification 


Data' 


Nonattainment 
Nonattainment 


Typt 


Extreme 
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Designated  Area 


OeeignatkMi 


Date' 


Type 


Qassilication 


Date> 


Type 


San  BemarcSno  County  (part)  -  tturt  portion  o(  San  Bernar- 
dino County  ovtvctt  lies  south  and  west  of  a  line  described 


t.  Beginnng  at  the  San  Bernardino  -  Riverside  County 
boundary  and  runrwig  north  along  the  range  Nne 
common  to  Range  3  East  and  Range  2  East.  San 
Bernardino  Base  arx)  Mendmrv 
2.  then  west  along  tfw  Township  line  common  to  Township 
3  North  and  TownsNp  2  North  to  the  San  BemardirK)  - 
Los  Angeles  County  boundary; 
Mortterey  Bay  Area 

Monterey  Cour»ty ™! : 

San  Benito  County 

Santa  Cruz  Count/ ; 

Sacramento  Metro  Area 


El  Dorado  County  (part): 

.  AN  portions  o(  the  county  except  that  portion  o4  El  Dorado 
County  withm  Ihe  drainage  area  naturally  tributary  lo 
L^iB  Tahoe  irxAxlkig  said  Lake. 

Placer  County  (part); 
Al  portions  ol  the  county  except  that  portnn  aH  Plaser 
County  wtthm  ttie  drainage  area  naturalty  trtxjtary  to 
Lake  Tahoe  ndudlng  said  Lake,  plus  tt\at  area  m  the 
vicinity  o<  the  head  ol  ttie  Truckee  River  descrit-3d  as 
toNows;  commeror^  at  ttie  pomt  common  to  the  atore- 
mentior>ed  drainage  area  crestlme  and  ttie  Nne  common 
to  Townships  15  North  and  16  North.  Mount  Diablo 
Base  and  Mendan  (M.D B&M).  and  (ollowvig  that  line 
in  a  westerly  drection  to  the  northwest  comer  ol  S-.-ction 
3,  Towiah*)  15  North.  Range  16  East  M.D.B.4M.. 
thence  south  akxig  the  west  Ime  o<  Sectiorw  3  and  10, 
Township  IS  North.  Range  16  East,  M  D  B  &M.,  to  ttta 
Intersectkxi  with  ttie  said  dramage  area  aestkne,  thence 
toltowmg  the  said  drainage  area  boundary  in  a  south- 
easterly, tt>en  northeasterly  direction  to  and  akx^g  ttie 
Lake  Tahoe  I3am.  ttience  following  the  said  drainage 
area  crestfirw  m  a  northeesterty.  then  northwesterly 
direction  to  ttie  point  ol  begNWirtg. 

Sacramento  County 

Solano  County  (part)  That  portion  o<  Solano  County  which 
lies  north  and  east  of  a  Kne  descnbed  as  follows: 
Descriptkxi  of  boundary  m  Soiano  county  between  S«l 
Franosco  and  Sacramento:  Begwwwig  at  the  mtersactkxi 
ol  the  westerly  boundary  of  Solano  County  and  the  1/4 
section  line  running  east  and  west  ttvough  tfie  certer  ol 
Section  34;  T.  6  N..  R.  2  W.  M  DB.&M..  thence  east 
atong  said  1/4  section  line  to  the  east  boundary  ol 
Section  36,  T.  6  N..  R.  2  W..  thence  sooth  1/2  iWe  and 
east  2  0  mries,  more  or  less,  akxig  the  west  and  south 
boundary  ol  Los  Putos  Rancho  to  the  northwest  comer 
ol  Section  4.  T.  5  N..  R.  1  W..  thence  eest  aksng  a  Nne 
common  to  T.  5  N.  and  T.  6  N.  to  the  northeast  romer 
ol  Section  3,  T.  5  N..  R.  1  E..  thence  south  along 
section  Nnes  to  the  southeast  comer  of  Section  10.  T,  3 
N..  R.  1  E .  ttierx^  east  along  section  lir>es  to  the  south 
1/4  comer  of  Section  8.  T.  3  N^  R.  2  E-  thence  east  to 
the  boundary  between  Solano  and  Sacramento  Courv 
ties. 

Sutter  County  (part  -  southern  portion)  South  of  a  Ine 
connecting  the  northern  border  of  Yolo  Ca  to  the  SW  tip 
ol  Yuba  Co.  and  continung  aksng  the  southern  Yuba 
County  border  to  Placer  County 

Yolo  County _ 

San  Diego  Area 

San  Diego  County 

San  Francisco-Bay  Area 

Alameda  County ^ _ 

Contra  Costa  County 

Mann  County ..._ „..™._____.„___ 

Napa  County 


San  Francisco  County.. 

San  Mateo  County 

Santa  Clara  County. 


Solano  County  (part):  That  portton  of  Solano  County  which 
lies  south  and  west  of  a  line  daecnbed  as  follows: 


Nonattairwnent 


Extreme 


Nonattainment 
Nonattainment 
Nonattainmont 
l4onattainment 


hkxiattainmeni 


Moderate 
Moderate 
Moderate 
Serkxis 


Serious 


Nonattainment 
Nonattainment 


Serious 

Serious 


Nonattainment 


Nonattainmeni 

Nonattainment 

Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
f^oTMttalnment 
Nonattainment 
f^onattainment 
Nonattainment 


Serious 


Serious 

Severe-15 

Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
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Designated  Area 


Descriptkxi  of  boundary  In  Solano  county  between  San 
Francisco  and  Sacramento  Beginning  at  tt>e  intersection 
Of  the  westerly  txxindary  of  Solano  County  and  ttie  1/4 
section  Nne  nirmir>g  east  and  west  through  the  center  of 
Sectk>n  34;  T,  6  N..  R.  2  W..  M.D.B.&M..  thence  east 
along  sakl  1/4  section  line  to  the  east  boundary  of 
Section  36,  T.  6  N..  R.  2  W.,  thence  south  1/2  mHe  and 
east  2.0  miles,  more  or  less,  atong  the  west  and  south 
boundary  of  Los  Putos  Rancho  to  the  norttiwest  corner 
of  Sectton  4.  T,  S  N.,  R.  1  W.,  thence  east  along  a  line 
common  to  T.  5  N.  and  T.  6  N.  to  the  northeast  corr>er 
of  Sectkjn  3,  T.  5  N.,  R.  1  E..  thence  south  along 
section  lines  to  the  southeast  comer  ol  Section  10.  T.  3 
N.,  R.  1  E.,  tfience  oast  akxig  sectkin  lines  to  the  south 
1/4  comer  of  Section  8.  T.  3  N.,  R.  2  E.,  thence  east  to 
the  boundary  between  Solano  and  Sacramento  Coun- 
ties. 

Sonoma  County  (part): 

That  portion  of  Sorxxna  County  which  lies  south  and  east 
of  a  line  descntied  as  follows:  Beginning  at  the  souttv 
easterly  comer  of  ttie  Rancho  Estero  Americano,  being 
on  ttie  bourxlary  hne  between  Mann  and  Sonoma  Coun- 
ties, California;  ttience  running  northerly  along  ttie  eas- 
tedy  boundary  Nne  of  said  Rancho  Estero  Americano  to 
the  northeasterly  comer  thereof,  being  an  angle  comer 
in  the  westedy  boundary  line  of  Rancho  Canada  de 
Jonive,  thence  running  along  said  txMjrxlary  of  Ranctx) 
Canada  de  Jonive  westerly,  northerly  and  easterly  to  its 
intersectkxi  with  the  easterly  Nne  of  Graton  Road; 
ttience  running  ak>ng  the  easterly  and  souttierty  Kne  of 
Graton  Road.  nortt>erly  and  easterly  to  its  intersection 
with  the  easterly  Nne  ol  Sullivan  Road;  ttience  running 
norttiedy  along  saki  easterly  Nne  of  Sullivan  Road  to  ttie 
southerly  Une  of  Green  Valley  Road;  ttience  running 
easterly  along  ttie  said  southerly  line  of  Green  Valley 
Road  and  easterly  along  the  souttierty  Ine  of  State 
Highway  116.  to  the  westerly  and  northerly  line  of  Vine 
Hill  Road;  thence  running  along  the  wosterty  and  north- 
erly kne  of  Vine  Hill  Road,  northerly  and  easterly  to  its 
intersection  with  the  westerly  Nne  of  Laguna  Road; 
tttence  running  norttierty  akxig  ttie  westerly  line  of 
Laguna  Road  and  ttie  northerly  projection  thereof  to  the 
norttierty  Nne  of  Trenton  Road;  ttience  njnning  westerly 
along  the  norttierty  Nne  of  said  Trenton  Road  to  the 
easterly  Nne  of  Trenton-HealdstKirg  Road;  thence  run- 
ning northerly  along  sakl  easterly  line  of  Trenton-HeaWs- 
tiurg  Road  to  ttie  easterly  Une  of  Eastsxje  Road;  ttience 
njrming  northerly  ak>ng  sakj  easterly  Nne  of  Eastskle 
Road  to  its  intersection  with  the  southiarly  Nne  of  Rancho 
Sotoyome;  thence  running  easterly  ak>ng  saxi  southerly 
line  of  Rancho  Sotoyome  to  Its  intersecbon  with  the 
Township  Nne  common  to  Townships  8  and  9  North,  Mt 
Diablo  Base  and  MerWian;  thence  running  easterly  atong 
saxj  Township  Nne  to  Its  intersection  with  the  boundary 
Nne  between  Sonoma  and  Napa  Counties,  State  of 
California. 
San  Joaquin  Valley  Area 

Fresno  County .... 

Kern  County _ 

Kings  County 


Designation 


Data' 


Madera  County ~.. ~ 

Merced  County. - 

San  Joaquin  County - - 

Stanislaus  County „ — .. 

Tulare  County 

Santa  Barbara  -  Santa  Maria  -  Lompoc  Area 

Santa  Barbara  County _ 

Southeast  Desert  Modified  AOMA  Area 

Los  Angeles  County  (part)  -  that  portkxi  of  Los  Angeles 
Oxinty  which  Nes  north  and  east  of  a  Nne  described  as 
folkiws: 

1.  Beginning  at  the  Los  Angeles  -  San  Bernardino  County 
boundary  and  running  west  aking  ttie  Township  Nne 
common  to  Townstiip  3  North  and  Township  2  North, 
San  Bernardino  Base  and  Mendian; 


Type 


Nonattainment 


Ciaasirication 


Data' 


Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 

rtonattainment 
Nonattainment 


Type 


Moderate 


Serious 
Serious 

Serious 
Serious 

Serious 
Serious 
Serious 

Serious 

Moderate 
Sevare-17 
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Oesignaled  ATM 


2.  Ih«n  twlh  along  the  range  Ine  common  to  Rarge  8 
West  and  Range  9  West 

3.  t^en  west  akxig  the  Township  line  common  to  TownsMp 
4  North  and  Townsh^)  3  North; 

4.  then  north  along  the  range  line  common  to  Rano*  12 
West  and  Range  13  West  lo  the  southeast  comer  o( 
Section  12,  Townsh^)  5  North  and  Range  13  West 

5.  then  west  along  the  south  txxjndanes  o<  Sections  12. 
11,  10,  9.  8,  and  7,  Townsh^)  5  North  and  Rangs  13 
West  to  the  boundary  o(  the  Angeles  National  Forest 
wtvch  is  coilinear  with  the  range  Ine  common  to  Range 
13  West  and  Range  14  West 

6.  then  rxxth  and  west  along  the  Angeles  National  Forest 
boundary  to  ttie  point  c/t  intersection  with  the  Townsh^ 
line  common  to  Townstup  7  North  and  Towrwhip  6  North 
(powTt  is  at  the  northwest  comer  o«  Section  4  In  Town- 
8h9  6  North  and  Range  14  West): 

7.  then  west  along  tfw  Township  line  common  to  Township 

7  North  and  Townsh^i  6  North; 

a.  then  north  along  the  range  line  common  to  Ranje  15 
West  and  Range  16  West  to  the  southeast  comer  o( 
Section  13,  Township  7  North  and  Range  16  West 

9.  then  along  the  south  boundanes  o<  Sections  13.  1 4.  15. 
16.  17,  and  18,  Township  7  North  and  Range  16  West 

10.  then  north  along  ttie  range  lir>e  common  to  Range  16 
West  and  Range  17  West  to  the  north  boundary  of  the 
Angeles  National  Forest  (coltmear  with  the  Township  line 
common  to  Townsh^)  8  North  and  Township  7  North); 

11.  then  west  along  the  Angeles  National  Forest  boundary 
to  the  pomt  of  intersection  with  ttie  south  boundary  ot 
the  Rancho  \^  bet>re  Land  Grant 

12.  then  west  and  north  along  ttiis  land  grant  boundary  to 
the  Los  Angeles-Kem  County  boundary. 

Riverside  County  (part)  •  that  portion  o«  Riverside  County 

which  lies  to  the  east  of  a  line  described  as  follows: 

1  Beginning  at  the  Riverside  -  San  Diego  County  boundary 

and  njnmng  north  along  the  range  line  common  to 

Range  4  East  arxj  Range  3  East  San  Bernardino  Base 

and  Meridian; 

2.  then  east  along  the  Township  ine  common  to  Tov/nship 

8  South  and  Township  7  South; 

3.  then  north  along  the  range  line  common  to  Range  5 
East  and  Range  4  East 

4.  then  west  along  the  Township  line  common  to  Township 
6  South  and  Township  7  South  to  the  southwest  comer 
of  Section  34.  Township  6  South,  Range  4  East 

5.  then  north  along  the  west  boundanes  of  Sectio'is  34, 
27,  22.  15,  10.  and  3,  Township  6  South.  Range  4  East 

6.  then  west  along  the  Township  ine  common  to  Township 
5  South  and  Township  6  South; 

7.  Ihen  north  along  the  range  line  common  to  Range  4 
East  and  Range  3  East 

a.  then  west  along  ttw  south  boundanes  of  Sections  13, 
14,  15.  16,  17,  and  18,  Township  5  South,  Range  3 
East 

9.  then  north  along  tfie  range  ine  common  to  Range  2 
East  and  Range  3  East 

10.  then  west  along  the  Township  ine  common  to  Town- 
ship 4  South  and  Township  3  South  to  the  intersection 
of  the  southwest  boundary  of  partial  Section  31.  Town- 
sNp  3  South.  Range  1  West 

11.  then  northwest  along  that  ine  to  the  intersection  with 
the  range  ine  common  to  Range  2  West  and  Range  1 
West 

12.  then  north  to  the  Riverside-San  Bernardino  County 
ine.  and  that  portion  of  Riverside  County  which  ies  to 
the  west  of  a  ine  descnbed  as  follows: 

13.  beginning  at  ttie  nortfieast  comer  of  Section  4,  Town- 
ship 2  South,  Range  5  East  a  point  on  tt>e  txMjndary 
line  common  to  Riverside  and  San  Bernardino  Counties; 

14.  then  southerly  along  section  ines  to  the  centcrlina  o( 
the  Colorado  River  Aqueduct 

15.  then  southeasterly  along  ttie  fienterline  of  said  Colora- 
do River  Aqueduct  to  the  southerly  ine  of  Section  36, 
Township  3  South,  Range  7  East 


CaMomia — Ozone 


Deaigrwtton 


Type 


Oassification 


[M*> 


Nonattainment 


Type 


Sever»>17 
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CalHomia— Ozone 


Designated  Area 


16.  then  easterly  along  the  Township  line  to  the  northeast 
comer  of  Section  6,  Township  4  South,  Range  9  East 

17.  then  southerly  along  the  easterly  line  of  Section  6  to 
the  southeast  comer  thereof; 

ia.  then  easterly  along  section  ines  to  the  northeast 
comer  of  Section  10,  Township  4  South,  Range  9  East 

19.  then  southerly  along  section  ines  to  the  southeast 
comer  of  Section  15,  Towrnhip  4  South,  Range  9  East 

20.  then  easterly  along  the  section  lines  to  the  northeast 
comer  of  Section  21,  Township  4  South,  Range  10  East; 

21.  then  southerly  along  ttie  easterly  ine  of  Section  21  to 
the  southeast  comer  ttiereoi; 

22.  then  easterly  along  the  northerly  ine  of  Section  27  to 
the  norttieast  comer  tfiereot 

23.  ttien  souttierly  along  section  lines  to  the  souttieast 
comer  of  Section  34,  Township  4  South.  Range  10  East 

24.  then  easterly  akx^  the  Township  kne  to  tfie  northeast 
comer  of  Section  2,  Township  5  South.  Range  10  East 

25.  then  soutfierty  along  ttie  easterly  line  of  Section  2,  to 
tt>e  southeast  comer  thereof, 

26.  then  easterly  along  ttie  northerly  line  of  Section  12  to 
the  northeast  comer  thereof. 

27.  ttien  southerly  along  the  range  Mna  to  the  aouthwatt 
comer  of  Section  18.  Township  5  South,  Range  1 1  East 

28.  then  easterly  along  section  ines  to  ttie  northeast 
comer  of  Section  24,  Township  5  South,  Range  1 1  East 
29.  ttien  souttierly  along  the  range  ine  to  ttie  souttieast 
comer  of  Section  36,  Township  8  South,  Range  1 1  East 
a  point  on  ttie  boundary  ine  common  to  Riveraide  and 
San  Diego  Counties. 

San  Bemadino  County  (part)  -  ttiat  portioh  of  San  Bernardino 
County  which  ies  north  and  east  of  a  Hne  described  ■• 
follows: 

1.  Beginning  at  the  San  Bernardino  -  Riverside  County 
boundary  and  running  north  along  the  range  line 
common  to  Range  3  East  and  Range  2  East  San 
Bernardino  Base  and  Meridian: 

2.  then  west  along  the  Township  Hne  common  to  Township 
3  North  and  Township  2  North  to  ttie  San  Bernardino  - 
Los  Angeles  Oxinty  boundary;  and  ttiat  portion  of  San 
Bernardino  County  which  ies  south  and  west  of  a  line 
descritjed  as  follows: 

3.  latitude  35  degrees,  10  minutes  north  and  longitude  115 
degrees,  45  minutes  west 

Ventura  County  Area 

Ventura  County _... 

Yuba  City  Area 

Sutter  County  (part  -  norttiem  portion) 

l4orth  of  a  line  connecting  the  northem  border  of  Yoto 
County  to  the  SW  tip  of  Vuba  County  and  continuing 
along  the  southern  Yuba  County  border  to  Placer  County 

Yuba  County „ 

Great  Basin  Valleys  Air  Basin _ „ „ 

AlpmeCounty 

Inyo  County 

Mono  County 
Lake  County  Air  Basin . _~ 

Lake  County 
Lake  Tahoe  Air  Baain „ „ 

El  Dorado  County  (part) 
Lake  Tahoe  Area:  As  dascrlMd  under  40  CFR  81.275. 

Placer  County  (p«t) 
Lake  Tahoe  Araa:  As  deacribed  under  40  CFR  81.275. 
Mountain  Counties  Air  Basin  (Remainder  oO 

Amador  County — 

Calaveras  County.....»».».»...~_._...._~..~.».-..~.~«»~».»..~— ~~ 

Mariposa  County 

Nevada  County . 

Phjmas  County »— 

Sierra  County ~~ -. 

Tuokjmne  County .>.-.. 

ftorth  Coast  Air  Basin... 

Dal  Nona  County 

Humboldt  County 

Mendocino  Couiity 

Sonoma  County  (part) 


Oaaignation 


Type 


Classification 


Dala> 


Nonattainment 


Nonattainment 
Nonattainmenl 


Nonattainment 
Undassifiable/ Attainment 


Undassifiable/ Attainment 
Undassifiable/ AttammaM 


Undassifiable/ Attainment 
Undasaifiable/ Attainment 
Undaaalfiable/Attainment 
UndassWabla/Attainmenl 
Undaaalfiabia/ Attainment 
Undaaaifiabia/Attainmani 
Undassifiable/ Attainmeni 
Undassifiable/ Attainment 


Type 


S«v«ra-17 


S«rer»-1S 
Transitional 

Transitional 
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Catffomia— Ozena 

Designation 

OassiRcaflon 

Designated  Area 

Oaia> 

Typa 

Dala> 

Type 

Reniainder  of  County 

Trinity  County 

Nonhaast  Plateau  Air  Basin 

Unclaseifiable/ Attainment 

Lassen  County 

Modoc  County 

Sskiyou  County 

Sacramento  VaHey  Air  Basin  (Remainder  oO 

Coiusa  County 

UrKlassifiatile/Attainmenf 

Glenn  County . — 

Unclassifiat)ie/  Attainment 

Shflsta  Cfflintv             , _ _ _ 

Undasaifiable/Atlainment 

Tenama  County 

Unclassifiable/AttainmefM 

Soutti  Central  Coast  Air  Basin  (Remaindar  ot) 

Channel  Islands - 

Unclassifiable/ Attainment 

San  Luis  Obispo  County 

UndassifiaUe/Attainment 

Southeast  Desert  HOH-AOMA 

Riverside  County  (pari) 

Remainder  of  county _ 

Unclassifiable/ Attamnwfit 

San  Bemadino  County  (part) 

nnmajmliii  nf  mtintv                                          

Unclassifiable/ Attainment 

■  This  date  is  htovember  15.  1990,  unless  othemvise  noted. 


California — PM-10  Initial  Norwttainment 


Designated  Area 


Designation 


Data 


Type 


-fro* 


Inyo  County 
Owens  Valay  planning  area_ 


Hydrotogic  Unit  #16090103 
San  Bernardino.  Inyo,  and  Kam  Counties 

Searles  Valley  planning  ana 

Hydroiogic  Umt  #18090205 
Morw  County 

Mammoth  Lake  planning  area _ _ 

Includes  tne  foUowmg  sections: 

a.  Sections  1-12.  17.  and  18  o(  Township  T4S.  R28E; 

b.  Sections  25-36  of  Townsh*  T3S.  R28E; 

c.  Sections  25-36  of  Townsh^i  T3S,  R27E; 

d.  Sections  1-18  of  Townsh^)  T4S.  R27E;  and 

e.  Sections  25  and  36  of  Township  T3S,  R26E 
Fresno.  Kem,  Kings,  Tulare.  San  Jlsaquin.  Stanstaus,  Madera 

Counties 

San  Joaquin  Valley  planning  area. _ _ 

Riverside,  Los  Angela  Orange,  and  San  Bernardino  Counties 

South  Coast  A*  Basin 

Riverside  County 

Coachella  Valley  planning 
Impenal  County 

Imperial  Valley  planning 


11/15/90 


11/15/90 


11/15/90 


11/15/90 
11/15/W 
11/15/90 
11/15/90 


Nonattainment 


^4onattalnme^t 


Nonattainment 


Monattalnment 
Nonattamrient 
^4onattainment 
Nonaftairvnent 


11/t5/90 
t1/15/90 
11/15/90 


MDderatv 
Moderate 


tt/t5/90 
11/15/90 
t1/15/90 
11/15/90 


Mo(fera^9 
Moderate 
Moderate 


8.  Section  81.306  is  amended  by 
revising  the  tables  for  "Colorado — Oi" 
and  "Colorado— CO",  and  by  adding  a 


new  table  titled  "Colorado— PM-10"  to 
be  inserted  in  alphabetical  order 
immediately  foUowing  the  tabular  entry 
for  "Colorado— SOi"  to  read  as  follows: 


SS1.306    Cotorado. 


Colorado— GartMn  Monoxide 

Deaignation 

Classification 

Designated  Area 

Ota' 

Type 

Data' 

Type 

Colorado  Springs /Vrea 
Urban  Transportation  Plannirig  Study  Area  as  defined  tti 
1969. 

Moderated  12-7ppn» 

MofMdiiinf  TMK  It 
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Colorado— Cartxxt  Monoxide 


Designated  Area 


Baglnnino  near  the  Town  of  Palmar  Lake,  at  the  Northwest 
comer  of  the  Study  Area  at  a  point  on  the  El  Paso/ 
Douglas  County  line,  also  on  the  Pike  National  Forest 
bourxjary.  then: 
east  along  the  County  Nne  to  Elbert  Road;  south  on  Elbatt 
Road  to  Judge  Orr  Road:  east  on  Judge  Orr  Road  to 
EINcott  Highway;  south  on  Ellicott  Highway  to  Squirrel 
Creek  Road;  west  on  Squirrel  Creek  Road  to  Williams 
Creek;  south  along  Williams  Creek  to  ttie  confluence  of 
Williams  and  Fountain  Creeks;  south  along  Fountain 
Creek  to  the  El  Paso/Douglas  County  Nne;  west  on  the 
County  Nne  to  1-25:  north  on  1-25  to  Exit  132;  west  on 
McGrath  to  35th;  south  on  35th  to  Specker  northwest 
on  Specker  to  Titus  Blvd.;  west  on  Titus  Blvd.  to  SH- 
115; 
south  on  SH-115  to  Rock  Creek;  northwest  akx>g  Rock 
Creek  to  the  Pike  National  Forest  boundary;  north  along 
the  Forest  boundary  to  Old  Stage  Road;  southwest  on 
OW  Stage  Road  to  Gold  Camp  Road:  north  on  GoM 
Camp  Road  to  High  Drive;  north  on  High  Drive  to  Lower 
GoW  Camp  Road;  north  on  Lower  Gold  Camp  Road  to 
the   Pike   National   Forest   boundary;   west   akxig   the 
Forest  boundary,  followir>g  the  boundary  north,  then  east 
to  US-24;  northwest  on  US-24  to  the  Pikes  Peak  ToH 
Road;  west  on  the  ToH  Road  to  the  El  Paso/Tellar 
County  kne; 
north  along  ttte  County  line  to  Crystola  Creek;  west  on 
Crystola  Creek  to  County  Road  282,  north  on  Road  282 
to  US-24;  northeast  on  US-24  to  Trout  Creek  Road; 
northwest  on  Trout  Creek  Road  to  Trout  Creek;  north 
akxig  Trout  Creek  to  the  confkience  of  Trout  and  Mule 
Creeks;  north  ak)ng  Mule  Creek  to  Long  Guteh;  east 
ak>ng  Long  Gulch  to  White  Gulch;  east  along  White 
Gulch  to  Rampart  Range  Road;  southeast  on  Rampart 
Range  Road  to  the  Pike  National  Forest  Boundary;  north 
atong  tt>e  Forest  boundary  to  the  El   Paso/Douglas 
County  Kne.  to  the  pomt  of  origia 
El  Paso  County  (part) 
Teller  County  (part) 
Denver-Boukler  /^raa 
The  boundaries   for  the   Denver   nonattainment   area   tor 
cartx>n  monoxide  (CO)  are  described  as  follows:  Start  at 
Cotorado   Highway   52  where  it  intersects  the  eastern 
boundary  of  Boulder  County;  Follow  Highway  52  west  until 
it    ir.torsects    Cotorado    Highway    119;    Follow    northern 
boundary  of  Boutoer  city  Nmits  west  to  the  6000-  ft 
elevation  line;   Follow  the  6000-tt.  elevation  line  south 
through  Boukler  and  Jefferson  Counties  to  US  6  in  Jeffer- 
son Ck>unty;  Foltow  US  6  west  to  the  Jefferson  County- 
Clear  Creek  County  Hne;   FolkJw  the  Jefferson  County 
western  boundary  south  for  approximately  16.25  miles; 
Follow  a  line  east  for  approximately  3.75  miles  to  South 
Turkey  Creek;  Follow  South  Turkey  Creek  northeast  for 
approximately  3.5  miles;  Follow  a  Nne  southeast  for  ap- 
proximately 2  0  miles  to  the  iunctton  of  South  Deer  Creek 
Road  and  South  Deer  Creek  Canyon  Road;  Follow  South 
Deer  Creek  Canyon  Road  northeast  for  approximately^. 75 
miles;  Folk>w  a  line  southeast  for  approximately  five  miles 
to  the  northernmost  boundary  of  Pike  National   Forest 
where  It  intersects  ttie  Jefferson  County-CJouglas  County 
Nne;  Foltow  the  Pike  Nattonal  Forest  boundary  southeast 
through  Douglas  County  to  ttie  Douglas  County-El  Paso 
County  Nne;  Follow  the  southern  boundary  on  Douglas 
County  east  to  the  Elbert  County  Une.  Foltow  the  eastern 
boundary  of  Douglas  County  north  to  the  /Krapaho  County 
kne;  Follow  the  southern  boundary  of  Arapahoe  County 
east   to   Kiowa   Creek;   Foltow   Kiowa   Creek   northeast 
through  Arapahoe  and  Adams  counties  to  the  Adams 
County-WeW  County  Nne;  Follow  the  northern  boundary  of 
Adams  County  west  to  the  Boutoer  County  line;  Foltow  the 
eastern  boundary  of  BouWer  County  north  to  Highway  52. 

Adams  County  (part) 

Arapahoe  County  (part) „ 

Boutoer  County  (part) „ . . . 

Denver  County . , 

Douglas  County  (part) 


Dasignatton 


Dalai 


Typs 


Oaaatacation 


Type 


Nonattainment 
NortattainmanI 
NonattainmanI 
Nonattainment 
Nonattainmant 


Moderate  >  12  7ppm 
Moderate  >  I2.7ppm 
Moderate  >  12  7ppm 
Moderate  >  I2  7ppm 
>  I2.7ppm 


56734         Fedaal  Rejistet/VoL  5fi.  No.  215/ Wednesday.  November  6.  1991 /Rules  and  Regulations 


Cotorado—Cartxm  Monoxide 


Deaignafiorv 

naiiMi  iilii 

Designated  Ai^a                       v 

Dale' 

Typa 

Datfr>     I                        Typa 

JAftanon  fVntntv  fnarti                                  .  . ..«.    ™ 

NonattainmenI 

Medatati  >  12.7pvm 

Fort  CoWna  Area 

Larimer  County  (part) - 

Nonattainment 

Moderate  ^  12.7ppm 

Fort  Coflins  Urtian  Growth  Area  Boundary  aa  adopted  by 

1 

tfie  City  o«  Fort  Cofline  and  the  Lanmer  Coiaity  Commw- 

" 

tioners  and  in  etiect  as  of  July  30.199t 

Greeley  Area 

1 

WekJ  County  (owt) 

NonattainmenI 

Noi  daaaWii 

UTt>an  boundaries  as  defined  in  the  North  Fnxit  Range 

. 

Regwnai  Transporta'joo  Plan,  May.  1990 

■ 

Longmont  Area 

Hwy  52  West  from  the  Boukter/Weld  County  line  to  95th 

Siroet/ Hoover  Road,  then  north  on  95th  Street/Hoover 

Road  lo  the  mteraecton  of  Plateau  Road  and  SH  119. 

■* 

then  west  on  Plateau  Road  to  the  mtersectwn  o4  Hygiene 

Road,  then  due  north  to  the  Bouktef/ Larmier  County  Rne. 

then  due  east  to  the  miersecton  of  the  BouMer/ Larimer/ 

Weld  C«unty  ines.  then  south  along  the  Boutder/Wefd 

County  line  to  Hwy  52.  pliM  the  portion  of  the  City  o( 

Longmont  east  of  the  Boukjer/Weld  County  line  in  WekJ 
County 

B<x*1flf  County  (part)              _ 

1/6/92 

■Nonattainment 

i/fX 

Modenala  i  12.7ppMi 

WeW  County  (Dart) 

1/6/92 

Nonattainment 

/«/92 

Moderator  tZTppm 

SUte  AOCn  1 — 

Unciassifiable/Attainmeni 

Logan  County 

Morgan  Ckxmty 

PtiHips  County 

Sedgwick  (bounty 

Was-jngton  Oxjrity 

Yurr.a  County 

State  AQCR  2  (Remainder  oO 

Larbrer  County  loart)  _ _ 

Unclassiriable/Attainmer4 

Area  outside  Fort  OoKrs  Urban  Growth  Area  Boundary 

Weld  County  (part) 

Pf^maifyVv  c?f  county 

Undasslflabte/ Attainment 

State  AOC  3  (RflmaifvJef  of)  _ 

Undassifiabte/Attamment 

Adams  County  (part) 

Remainder  of  County 

Arapahoe  County  (par!) 

Remainder  of  County 

Bouidar  County  (part) 

Remainder  of  County 

Clear  Cfeeh  County 

Douglas  County  (part) 

Remainder  of  County 

GJpin  County 

Jefferson  County  (pari) 

* 

Ramamdar  of  County 

State  AQCR  4  (Remainder  of) _... 

Undassitiabla/Attalnmeni 

El  Paso  County  (part) 

Area  other  than  Urban  Transportaton  Planning  Study  Area 

' 

as  defmed  In  1989 

Park  County 

Tellor  Courty  (part) 

Remainder  of  County 

State  AQCR's  5-13     _ _ 

Undassifiabte/Altammenl 

Alamosa  Courtty 

- 

Archuleta  County 

' 

Baca  County 

Bent  County 

Chaffee  County 

Cheyenne  County 

Conejos  County 

Costilla  County 

Crowley  County 

Custer  County 

Delta  County 

Dolorea  County 

Eagle  County 

Elbert  County 

Fremont  County 

Garlield  County 

GrandCounty 

Gunf>ison  County 

Hinsdale  County 

Huerfarx)  County 
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Cdoriria-Caitan  Monaxida 

Desigrtatad  Area 

Designation 

OaasHlrstiiin 

I 

QMS' 

Typa. 

Oaia> 

Typa 

Jackson  County 

Kiowa  County 

Kit  Carson  County 

La  Plata  County 

Lake  County 

Las  Animas  County 

Lincoln  County 

Mesa  County 

Mineral  County 

, 

Moffat  County 

Montezuma  County 

Montrose  County 

> 

Otero  County 

Ouray  County 

Pitkin  County 

Prowers  County 

Pueblo  County 

Rto  Blanco  County 

Rio  Grande  County 

Routt  County 

Saguache  County 

San  Juan  County 

San  Miguel  County 

Summit  County 

>  This  data  is  Novambar  IS,  1980.  uniess  othafwisa  noted. 


Colorado— Ozona 

Designation 

Oassitication. 

Designated  Area 

0ata> 

Type 

Data' 

Typa 

Denver-  BouMer  Area 

Adams  County  (part) 

1 

( 

West  of  Kiowa  Creek. _ 

Nonattainment 

I 

TtmMian^ 

Arapahoe  County  (part) 

West  of  Kiowa  Creek 

Nonattainment 

Transitional 

BouWer  County  (part) _ 

Nonattainment 

Transitional 

axckjding  Rocky  Mta  Natkmal  Park 

Denver  County , 

Nonattainment 

Transltkinal 

Douglas  County...^ .     „...._....._     „.....__ 

TranaHional 

Jefferson  County.. _               .    

.Nonattainment 

jTransMliaH 

fitaiMAnrRni 

1 

Undassifiabla/AttMMnent^ 

1 

Logan  County 

Morgan  County      « 

Phillips  County 

, 

Sedgwick  County 

( 

1 

• 

Washington  County 

Yuma  County 

« 

1 

' 

State  AOCR  02 „_ 

Undassifiable/Attainmeni 

} 

Larimer  County 

1 

1 

Weld  County 

1 

State  AQCR  03  (Remainder  of) 

Unclassitiabla/Attainmanti 

1 

Adanna  County  (part) 

East  of  Kiowa  Creak 

Arapahoe  County  (part) 

i 

• 

Eaat  of  Kiowa  Creak 

BouWer  County  (part) 

1 

» 

Rocliy  Mta  National  Park  Only. 

Clear  Creek  County 

i         ■ 

Gilpin  County 

State  AOCR  11         _> 

r 

GarfieM  County 

1 

Mesa  County 

MofialCounty 

\ 

Rio  Blanco  Coumy* 

} 

Real  of  State _... 

1 

lUnclaMifiahla^AtmBmant; 

AlBwoea  county 

1 

, 

ArchuMa  County 

i 

t 

BacaCouniy 

i 

BanlCounly 

. 

ChaNaaCounty 

Cheyerw^e  County 
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Colorado— Ozon« 


Oesignatod  Ai«a 

Designation                                                        Oassification 

I                                                          I 

Date' 

Typa 

DM> 

Typ« 

Conejos  County 

Costilla  County 

Crowley  County 

Custer  County 

Delia  County 

Dotores  County 

Eagle  County 

El  Paso  County 

EHMrt  County 

' 

FrefDoot  County 

Grand  County 

GurvKson  County 

Hinsdale  County 

• 

Huertano  County 

Jac*son  County 

Kiowa  County 

Kit  Carson  County 

La  Plata  County 

. 

Lake  County 

Las  Arwnas  County 

Lincoln  County 

Mineral  County 

Montezuma  County 

Montrose  County 

OlaroCounty 

(Xny  County 

Park  County 

Pitkin  County 

Prowers  County 

PueOlo  County 

Rio  Grande  County 

Routt  County 

Saguache  County 

San  Juan  County 

San  Miguel  County 

SumnM  County 

Teller  County 

TNs  data  <•  Hamrtm  15, 1990.  unieaa  olhannae  noted. 


Colorado— PM- 10  Initial  Nonattainment  Areas 


Oasignatad  Area 


Arcttuleta  County 

Pagoaa  Springs _...„._,...„_. 

Adams.  Doover.  and  Bouidar  Couriiiaa 

Denver  Metropolitan  area 

All  ol  Denver.  Jeflarson.  and  Oouig^  Couriiiaa.  Bouidar 
County  (excluding  the  Rocky  Mountain  National  Park) 
and  the  Colorado  auto  motsde  mspedion  and  reajust- 
ment  program  portions  o«  Adams  and  Arapahoe  Cour>- 
ties 
San  Mtgual  County 

TaMurida 

Prowwrs  County 


Pitkin  County 

Aapen.. 


Framont  County 
Canon  Oly 


Designation 


Data 


11/15/90 
11/15/90 


11/15/90 
11/15/90 
11/15/90 
11/15/90 


Typa 


Nonattainment 
Nonattainnieni 


Nonattairxnent 
Nonattainment 
Nonattainment 
Nonattainment 


Oassification 


11/15/90 
11/15/90 


11/15/90 
11/15/90 
11/15/90 
11/15/90 


Typa 


Moderate 
Moderate 


Moderate 
Moderate 
Moderate 
Moderate 


9.  Section  81.307  is  amended  by 
revising  the  tables  for  "Connecticut— 
O."  and  "Connecticut— CO",  and  by 


adding  a  new  table  titled 
"Connecticut — PM-10"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for 
"Connecticut — SOi"  to  read  as  follows: 

S«1J07    Connecticut 
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OssiMtatf  ^Wtt^ 


■NewBritian 

Hartford  County  (part), 

Bristol   Oty,   Burlington   Toum,.  Avon  Town.  Blootnfieid 

Town,  Canton  Town,  E  Granby  Town.  E.  Hartford  Town, 

E.  Windsor  Town,  Enfield  Town.  Farmington  Town,  Giaa- 

tonbury  Towa  Oranb»ToiwwHsftfdio>li».Mancnaater 

Town,  Mart)orough  Town,  Nawtngton  Town,  Rocky  HiH 

Town,  Slmatxjry  Town.  S.  Windsor  Town,  SufDaW  Town; 

W.  Hartford  Town.  WethersfMd  Town,  Windsor  TtaMi 

Windsor  Locks  Town.  BarNn  Town,  New  Britain  cHy. 

Plakivitla  Town  and  Southington  Town 

Uichiiakl  County  (part) 

Ptymoutfi  Town 

Middlesax  County  (part) „ 

CromweS    Town,    Durtwm    Town.    E.    Hampton    Town, 


land  Town.. ft.  Haddaas. Town 

ToUand-County  (part). _ 

Andover  Totm,   Bolton  Town.  EWn|lon  Tbwn,.  Hebron 
Town,  Somars  Town.  Tolland.  Town  and  Vamon  Town 
lavan  •  Maridan  •  WatartMjry  Area 
Fairfield  County  (part) 

SheftonClty _ _ „ 

UtetitWd  Couity  (part) 


Bathla»»em  Town,  Thomaaton  Town.  Walailown,  Woodbury 
Town 

N«w  Haven  County 

Naw  York  ■  N.  New  Jaraey  •  Long  Wand  Araa 
FairlieW  County  (part).. 


AH  citiaa  andltownatiipa  ancaK  Shaltcn  cMy, 
LMchfiakl  Countyr(BWt), 

AOCfl  (Ml  EastamCor>necticut  Intraatatr 

MIMlMex  County  (part) 

AH  portions  except  cities  and  towna  in  )lartfonl  Araa 
New  London  County 
Tolland  County  (part) 

All  portiona  except  cities  and  towns  In  Hartford  Area 
Windham  County 

AQCR  044  Northwestern  Conneolioutilntrastais 

Hartford  County  (part) 
Hartland  Township 
LitcMMd  County  (part) 
AN  porttons.aMai»>ottau  _ 
Havan.  and  Naw  Yorti  Araaa 


Tjpa 


Norwttamment 


Nortattalnmenl 


Typs 


*M0dMl9'3  12.7^|VII 


Nortattainment 
Nonattainmartt 

INanattainmeni 
UndassifiaWe/Amainmem 


This  data  is  November  15, 1990.  unlaas  otfiarwtaa  notadf 


Sl2.7ppm 
S  I2.7ppm 


MOdarata  i  I2.7ppm 


'NotKJiaaaMad' 

\  ! 

Not  Classified 
Moderate  >  i2.7ppm 
Modaralt  >  I2.7ppm 


CoTMwcticut— Ozone 


Araa 


Greater  Connecticut  Area 

FarfieW  County  (part) „ ; 

ShaNonOty  i 

Hartford  CouMy> ] 

UtchfieM  County.  (iHMt) 

aN  cities  and  townships  except  Bridgewatar  Town.  Naw 
MilfordTown 

Middlesex  County _ „ 

Naw  Haven  County 

Naw  London  County 

Tolland  County 

Windham  County,. j_. 

New  YoA  •  N..Naw>JSrsay^  LoDuMtiniAm^ 
FalrfleW  County^ipart) _ , 

LitchfieW  County  (part) ; 

Bndgewatar  Town.  Naw  MHford  Town 

■  This  date  is  November  15. 1SB0>  unless  otharwisa  noted. 


0M»* 


Tjpr 


Nonstlsinmsnt ' 


Nonittainment 


Nonattsinm^nt 


CTftBiifltition 


Typs 


Sarfous 


Serious 

Serious 
Sanous 


Sarloua 


17 


Sevara-17 
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Ckxwwclicui— l>M-10  tnitiai  Nonattainnwnt  Atmm 

OMignation 

Ctnsilication 

OMignatwl  Atm 

Oat* 

Typ« 

(Ma 

Typa 

Ofy  0«  N«"  M«w«n 

11/15/90 

NonatUunmanl 

11/15/90 

Nonattainmwil 

10.  Section  S1.308  is  amended  by 
revising  the  tables  for  "Delaware — 
Ozone  (O,)"  and  "Delaware— CO"  to  be 


inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Delaware — SOt"  to  read  as  follows: 


Delaware— Cartoon  Monoxide 


SS1.308    Delawar*. 


Oeaignated  Araa 


Dasigrwtion 


Date' 


Typa 


Classification 


Typa 


Kant  County 

ttaw  Castle  County.. 
Sussex  County 


Undassiliable/ARainment 
Urx:lassifiat>(e  /  Attainment 
Unclassifiat>'e/  Attainment 


■  Jh»  data  is  Nowambar  IS.  1990.  unless  ottfenwise  noted. 

Delaware— Ozone 

Designated  Araa 

Oesignalnn 

Classification 

Data' 

Typa 

Dala> 

Type 

Ptiiladelphrt-WilmingtoivTrenton  Araa 

Kant  Cmmty 

New  Castte  County                                         ,   , 
Sussex  County  Araa 

Sussex  County 

1/6/92 

Nonatlainment 
Nonattamment 

Nonattainment 

1/6/92 

Severe-IS 
Severe-15 

Marginal 

*  TtMs  date  is  HoMivtom  15, 1990.  unlass  ottwrwise  noted. 

*     * Columbia— CO"  to  be  inserted  in                  §81.309    District  of  Coiumltia. 

11.  Section  81.309  is  amended  by               alphabetical  order  immediately                     ....... 

revising  the  tables  for  "District  of                  following  the  tabular  entry  for  "District 
Columbia — Ozone  (0»)"  and  "District  of      of  Columbia— SOa"  to  read  as  follows: 

District  o«  Cohimtjia— Carbon  Monoxide 

Designated  Area 

Designation 

Classification 

Date> 

Typa 

Oala> 

Type 

WastWigton  Area 
Washington 
Entire  Araa 

Nonattainment 

Moderate  ^  12.7ppm 

Thn  data  la  Nwramtoar  IS.  1990.  unlasa  ottienwisa  noted. 


District  of  Columbia— Ozone 


Designated  Araa 


WasMngton  Area 
WasNngton 
Entire  Area.... 


Designation 


Date' 


Type 


Nonattainment 


Classification 


Type 


Serious 
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TtM  date  is  Novemtier  15.  1990.  unless  ott>erwi8e  rwted. 


12.  Section  81.310  is  amended  by 
revising  the  tables  for  "Florida — 0»"  and 
"Florida— CO",  and  by  adding  a  new 


table  titled  "Florida— Lead"  to  be 
inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Florida — SOi"  to  read  as  follows: 


SS1.310    Florida. 


Florida— Carbon  Monoxide 


Desigrwtted  Area 


Designation 


Date> 


Type 


Classification 


Date* 


Typ« 


Statawride 

AlactHia  County 
Baker  County 
Bay  County     . 
Bradford  County 
Brevard  County 
Broward  County 
CaltKMn  County 
Charlotte  County 
Citrus  Courtly 
Clay  County 
Collier  County 
Columbia  County 
Dade  County 
Da  Soto  County 
Dixie  County 
Duval  County 
Escambia  County 
Flagler  County 
Franklin  County 
Gadsden  County 
Gilctinst  County 
Glades  County 
Gulf  County 
Hamilton  County 
Hardea  County 
Hendry  County 
Hernando  County 
Highlands  County 
Hillsborough  County 
Hohnes  County 
Indian  River  County 
Jackson  County 
Jefferson  County 
Lafayette  County 
Lake  County 
Lee  County 
Leon  County 
Levy  County 
Liberty  County 
Madison  County 
Manatee  County 
Marton  County 
Martin  County 
Monroe  County 
Nassau  County 
Okakx>sa  County 
Okeechobee  County 
Orange  County 
Osceola  County 
Pahn  Beach  County 
PascoCounty 
PinaNas  County 
Polk  County 
Putnam  County 
Santa  Roaa  County 
Saraaota  County 
Saminola  Coun^ 
SL  Johns  County 
St  Lucie  County 
Sumter  County 
Suwannee  County 
Taylor  County 
Union  County 
Volusia  County 
Wakulla  County 
Walton  County 


Unclassifiatjie/ Attainment 


\ 
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FkXKte — C«rtx>n  Monoxide 


OMignaMd  Area 


Washington  County 


OMtgnalion 


TlfP* 


Classification 


Typs 


This  dale  is  November  15.  1990.  unless  ottienmse  noted. 


Flonda— Lead 


Designatign 

Qassifcation 

Designated  Anaa 

Oaia 

Type 

Dale 

Typ« 

Hillsborough  County  (part) „ ~ 

The  area  encompassed  within  a  radKjs  ol  (5)  kilometers 

centered  at  UTM  coordinates:  364  0  East.  3093.S  Nort^ 

zone  17  fm  city  o«  Tampa) 
Rest  o(  State  Not  Designated              a 

1/6/92 

Unciassifiabie 

Florida— Ozone 


Designated  Area 


Designation 


Type 


Classtfication 


Data' 


Typ« 


Jacksonvilte  Area 

Duval  County _ _. 

Miamt-Fort  Lauderdate-W.  Pahn  Beach 

Broward  County _. 

Dade  County „ „ 

Palm  Beach  County _., 

Tampa-St.  Petersburg^Ciearwater  Araa 

Hillsbofough  County 

Pinellas  County  _ 

Rest  ot  State _ „. 

Alachua  County 

Baker  County 

Bay  County 

Bradford  County 

Brevard  County 

Calhoun  County 

Chartotte  County 

Citrus  County 

Clay  County 

Collier  County 

Columbia  County 

De  Soto  County 

Dixie  County 

Escambia  County 

Flagler  County 

Franklin  County 

Gadsden  CourMy 

GMchnst  Courrty 

Glades  County 

Gulf  County 

Hamilton  County 

Hardee  County 

Hendry  County 

HemarKlo  Coijnty 

Highlands  County 

Holrries  County 

Indian  River  County 

Jackson  County 

Jefferson  County 

t^fiiyette  County 

Lake  County 

Lee  County 

Leon  County 

Levy  County 

Li»>erty  County 

Ua&^on  County 

Manatee  County 

Manon  County 

Marm  County 


Nonattainroent 

Nonattainment 
ftonattainment 
Nonattainment 

Nonattainment 
Nonattainraent 
Unciassifiabie/ Attainment 


Transitional 

Moderate 
Moderate 
Moderate 

Marginal 
Marginal 
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Florida— Ozone 


Designated  Area 

Oasignation 

f 

Ctasaification 

Data* 

Ty»e 

Oala> 

Type 

Monroe  County 

Nassau  County 

Okakxtsa  County 

Okeechobee  County 

Orange  County 

Osceola  County 

Pasco  County' 

Polk  County 

Putnam  County 

Santa  Rosa  County 

Sarasota  County 

Seminole  County 

St  Johns  County 

^ 

St  Lucie  County 

Sumter  County 

Suwannee  County 

Taytor  County 

Union  County 

Volusia  County 

Wakulla  County 

Walton  County 

I 

Washington  County 

'  This  date  is  November  15.  1990.  unless  otfienwise  noted. 

■  The  listed  designation  does  not  reflect  EPA  action  under  section  107(d)(4)(A).  At  the  date  of  enactment  of  the  Clean  Air  Acl  Amendments.  Pasco  County, 
Florida,  was  designated  Unclassifiable/attainment.  by  operation  of  law,  under  sechon  107(d)(1)(C)  of  the  Oean  Air  Act.  However,  the  State  and  EPA  are  reviewing 
whether  to  confirm  or  reverse  that  designation  under  the  process  sel  out  under  section   107(d)(4)(A)  and  will  pU>lish  a  separate  notica  to  that  effect 


13.  Section  81.311  is  amended  by 
revising  the  tables  for  "Georgia — Ozone 
(O,)"  and  "Georgia— CO",  and  by 


adding  a  new  table  titled  "Georgia — 
Lead"  to  be  inserted  in  alphabetical 
order  immediately  following  the  tabular 


entry  for  "Georgia — SOi"  to  read  as 
follows: 

S  11.311    Gaorgia. 


Georgia— Carbon  Monoxide 


Designated  Area 


Designation 


Data' 


Typ« 


Classificatioo 


Typt 


Statewide 

Appling  County 
Atkinson  County 
Bacon  County 
Baker  County 
Baldwin  County 
Banks  County 
Barrow  C^ounty 
Bartow  County 
Ben  Hill  County 
Berrien  County 
Bibb  County 
Bleckley  County 
Brantley  County 
Brooks  County 
Bryan  County 
Bulloch  County 
Burke  County 
Butts  County 
Calhoun  County 
Camden  County 
Candler  County 
Carroll  County 
Catoosa  County 
Charlton  County 
Chatham  County 
Chattahoocttae  County 
Oiattooga  County 
Cherokee  CkMjnty 
Clarke  County 
Clay  County 
Clayton  County 


Unciassifiabie/  Attainment 


5f742         Ffldesal  leyatac/VoL  56.  No.  21S/ Wednesday.  November  6.  1Wl/Rule»  and  Regulatioiw 


Oflorym — Csfton  Munojudo 


Designated  Area 


CSnch  County 
Cobb  County 
ConmCounty 
Colquitt  County 
Cotumbia  County 
Cook  County 
Coweta  County 
Crawford  County 
Cnsp  County 
Dade  County 
OwMon  County 
De  Kalb  County 
Decatur  County 
Dodge  County 
Dooiy  County 
Dougherty  County 
Oougta*  County 
Early  County 
Ecfiois  County 
Effingham  County 
Elbert  County 
Emanuei  County 
Evan*  Coun^ 
Fannm  County 
Fayette  County 
Floyd  County 
Forsyth  County 
Franklm  Courtty 
Futtoo  County 
Gilmer  County 
Glascock  County 
Glynn  County 
Gordon  County 
Grady  County 
Greene  Courity 
Gwinrtett  Courity 
Habersham  County 
HaM  County 
Hartcock  County 
Haralson  County 
Hams  County 
Hwt  County 
Heard  County 
Henry  County 
Houston  County 
Irwin  County 
Jachaon  County 
Jasper  County 
JeH  Oavw  County 
JeMeraon  County 
Jenkins  County 
Johnson  County 
Jones  County 
Lamar  County 
Lanier  County 
laurens  County 
I  ee  County 
Liberty  County 
lifxroln  County 
long  County 
Lowndes  County 
Lumpkin  County 
Macon  Courrty 
Madison  Courity 
Manon  County 
McDuttie  County 
Mcintosh  County 
Menwettter  County 
Miller  County 
MtcheH  County 
Monroe  County 
Montgomery  Count> 
Morgan  County 
Murray  Courrty 
Muscogee  Courrty 
Newton  County 


Type 


Type 
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Georgia— CaitMn  Monoddo 


Desigrwivd  Area 


Oronee  County 
Oglethorpe  County 
Paulding  County 
Peach  County 
Pickens  County 
Pierce  County 
Pike  County 
Polk  County 
Pulaski  County 
Putnam  County 
Quitman  County 
Rabun  County 
Randolph  County 
Ricfimond  County 
Rockdale  County 
Schley  County 
Screven  County 
Seminole  County 
Spalding  County 
Stephens  County 
Stewart  County 
Sumter  County 
Talbot  County 
Taliaferro  County 
Tattnall  County . 
Taylor  County 
Telfair  County 
Terrell  County 
Thomas  County 
Titt  County 
Toombe  County 
Towns  County 
Treutlen  County 
Troup  Courrty 
Turner  County 
Twiggs  County 
Union  County 
Upson  County 
Walker  County 
Walton  County 
Ware  County 
Warren  County 
Washington  Count> 
Wayne  County 
Wet>ster  Courity 
Wheeler  County 
White  County 
WhitfieM  County 
Wilcox  County 
WUkes  County 
WHkmson  County 
Worth  County 


Designation 


DM»* 


T»t 


Type 


■  This  date  is  November  15, 1990.  unless  otherMisa  noted. 


Georgia— Lead 

Designated  Area 

nsilgaetlon 

^1*  ■■IflnaMnn 

DMe 

Type 

DMs 

Type 

Muscogee  County „ 

1/6/92 

NCN  wttsifWTMnl 

Rest  o<  State  Not  Designated 
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Georgia— Ozon* 


Oesignatsd  ATM 


Atlanta  ATM 

CtMrokee  County. 

Clayton  County , 

Cobb  County „... 

Co«»eta  County 

De  Kalb  County  ..„. 

Douglas  County 

Fay«ne  County 

Fofsyfli  County 

Fufton  County. 

Gvnnnen  County 

Henry  County 

Pauking  County 

Rockdale  County. 

Rest  of  State 

Appling  County 

Atkinson  County 

Bacon  County 

Baker  County 

BaMwm  County 

Banks  County 

Barrow  County 

Bartow  County 

Ben  Hill  County 

Bemen  County 

Bibb  County 

Bleckley  County 

Brantley  County 

BrtX)ks  County 

Bryan  County 

Bulioc^  County 

Burke  County 

Butts  County 

Cattwun  County 

Canxlen  County 

Candler  County 

Carroll  County 

Catoosa  County 

CJiartton  County 

Chatham  County 

Chattahoochee  County 

Chattooga  County 

Ctarke  County 

Clay  County 

Qinch  County 

Coffee  County 

Cokyjitl  County 

Columbia  County 

Cook  County 

Crawford  County 

Crisp  County 

Dade  County 

Oawson  County 

Decatur  County 

Dodge  County 

Dooly  County 

Dougherty  County 

Early  County 

Echols  County 

EffinghaiTi  County 

Elbert  County 

Emanuel  County 

Evans  County 

Fannin  County 

Floyd  County 

Franklin  County 

Gtkner  County 

Glascock  County 

Glynn  County 

Gordon  County 

Grady  County 

Greene  Courity 

Habersham  County 

Halt  County 

Hancock  County 

Haralson  County 


DesigiMtion 


Dale' 


Type 


Nonattainment 
Nonattainment 
Nonattainment 
hk>rwttainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
ftonattainment 
Nonattainment 
Nortattainment 
Nonattainment 
ftonattainment 
Unclassifiable/Attainment 


Classification 


Typa 


Serious 
Serious 
Serious 
Serious 
Serious 
Serious 
Sarious 
Serious 
Serious 
Senous 
Serious 
Serioua 
Sarioua 
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Georgia— Ozone 


0-^^     ; 

nmijiiiiiii 

QmmhMoi^ 

am' 

X)»» 

OMa> 

Type 

Nwrfa  County 

1 

1 

HailCounly 

i 

HeerdCourrty 

i: 

Houston  County 

1 1 
1 

hwlnCounly 

1 

- 

Jackson  County 

'  i 

Jasper  Courtty 

1 

Jeff  Davis  County 

I 

Jefferson  County 

Jenkins  County 

Johnson  Ceuoty 

1 

i                                      . 

JonesCounty 

■ 

t 

: 

LamarCounty 

1 

* 

Laniar  County 

\ 

Laurens  County 

,  I 

Lee  County 

• 

UbertyCounty 

i 

Linooln  County 

1 

LongCounty                                                                    * 

i 

Loiwndes  County 

Lumpkin  County 

1 

MaconCounly 

.- 

Madison  County 

Marion  County 

MCcX^Ww  Xj^trn)^ 

■ 

Mdntosh  Count)^ 

' 

Meriwether  County 

■ 

MiHerCounty 

, 

Mitche*  County 

Monroe  County 

1 

Montgomery  County 

Morgan  Courity 

• 

MuriayCounty 

Muscogee  County 

NewtonCounty 

■ 

Oglethorpe  County 

1 

■ 

PeachCounty 

Pk:fcens  Comity 

PiarceCounty 

PkeCounly 

PqHiCoimI^ 

, 

1 

PuiaaW  Cotjniy 

Potnwfi  C/Ounty 

1                        ' 

QuitmanCoui% 

RabunCounty 

Randolph  County 

i 

ScMeyCounly 

Screven  County 

Seminole  County 

SpeMIng  County 

Slaphena  County 

Stewart  County 

SumlsrCounty 

TaRMt  County                                            ■ 

Taliaferro  County 

Tattnall  County 

Taylor  County 

Telfair  County 

1 

TeneN  County 

i 

ThomMCounty 

THI  County 

Toombs  County 

' 

Towns  County 

"' 

Treutlen  County 

TroupCourtty 

. 

Turner  County 

; 

1 

Twiggs  County 

Union  Coyoly 

- 

> 

UpsonCounty 

WaMr  County 

Walton  County 

t                    :               ,           ; 

1 

Ware  County 

t 

Warren  County 

* 

Washington  County 

• 

1 

' 
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G«orgw— Ozone 


Designation 

Classification 

Onignated  ATM 

Daia> 

T»P« 

Oale> 

Type 

Wayn*  County 
Webstar  Coivity 
WtwotarCounty 
WMa  County 
WNtfiaW  County 
Wilcox  County 
Wilkes  County 
Wilkinson  Coimty 
Worth  County 

■ 

• 

* 

'  Tt«s  data  is  November  15,  1990,  unless  otherwise  noted. 


••**•*•                                         in  alphabetical  order  immediately 

14.  Section  81.312  is  amended  by               following  the  tabular  entry  for 
revising  the  tables  for  "Hawaii — Ozone        "Hawaii — SO«"  to  read  as  follows: 
(O3)"  and  "Hawaii — CO"  to  be  inserted 

Hawaii— CartKin  Monoxide 

§S1.312    Hawaii 

Designated  Area 

Designation 

Classification 

Date* 

Type 

Daie> 

Type 

Slatewida 

Hawaii  County 
HonokJki  County 
Kalawao 
KauaiCounty 
Maui  County 

Unclassifiable/ Attainment 

Hawaii — Ozone 


Designated  Area 

Designation 

Classification 

Date' 

Type 

Date' 

Type 

StatewKJe 

Unclassifiable/ Attainment 

Hawaa  County 
Hooohihj  County  ' 
Kalawao 
Kauai  County 
MaoiCoufrty 

• 

This  dale  is  November  15.  1990.  unless  otherwoe  noted. 


15.  Section  81.313  is  amended  by 
revising  the  tables  for  "Idaho — 0»"  and 
"Idaho — CO",  and  by  adding  a  new 


table  titled  "Idaho— PM-10"  to  be 
inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Idaho — SOi"  to  read  as  follows: 


§61.313    Idaho. 


Idafio— Cartxxt  Monoxide 


Designated  Area 

Designation 

Classification 

Data' 

Type 

Date* 

Type 

Boise  •  Nofihem  Ada  County  Are* 
Ada  County  (part) „ 

Not  Classified 

Federal  Register/Vol.  56  No.  ZlS/Wednesday.  November  6.  199l/Rule8  and  Regulations         56747 


Idaho— Carbon  Monoxide 


Designated  Area 


The  Boise-Ada  County  Nonattainment  Area  is  described  as 
follows:  Beginning  at  a  point  in  the  center  of  the  channel 
of  ttie  Boise  River  wtiich  the  section  line  between 
sections  fifteen  (15)  and  sixteen  (16).  Townst^p  ttvee  (3) 
north,  range  four  (4)  east,  crosses  said  fiver,  tfience, 
down  tfie  center  of  the  channel  of  trie  Boise  River  to  a 
point  opposite  ttie  mouth  of  More's  Creek.  Ttience.  in  a 
straight  line  north  forty-four  (44)  degrees  and  thirty -eigfrt 
(38)  minutes  west  until  ttie  sakf  hne  intersects  ttie  north 
line  of  Township  five  (5)  north  (12  Ter.  Ses.67);  thence 
west  to  the  northwest  comer  of  Township  five  (5)  north, 
range  one  (1)  west  thence,  souther!-/  to  the  northwest 
comer  of  township  three  (3)  north,  range  one  (1)  west; 
tfience  east  to  the  norttiwest  corner  of  Section  four  (4). 
Township  three  (3)  north,  range  one  (1)  west;  therK:a, 
south  to  the  southeast  comer  of  section  thirty-two  (32), 
Townstiip  two  (2)  north,  range  one  (1)  west;  tfience, 
west  to  the  northwest  corner  of  Township  one  (1)  north, 
range  one  (1)  west:  tfience,  souttierty  to  the  southwest 
corner  of  Township  one  (1)  north,  range  one  (1)  west 
tt>ence  east  to  tfie  southwest  corner  of  section  tfiirty- 
three  (33),  Township  one  (1)  north,  range  four  (4)  east 
thence,  in  a  northerty  direction  akjng  the  north  and 
south  centertine  of  townships  one.  (1)  hwo  (2),  and  tfiree 
(3)  north,  range  four  (4)  east.  Boise  Meridian,  to  a  point 
in  tfie  center  of  the  channel  of  ttie  Boise  River  wtiere 
tfie  section  Hne  between  sections  fifteen  (15)  and  six- 
teen (16).  Township  three  (3)  north,  range  four  (4)  east, 
Boise  Meridian,  crosses  said  Boise  River,  Ihe  point  of 
beginning. 
AQCR  61  Eastem  Idaho  Intrastate 

Bannock  County 

Bear  Lake  County 

Bingham  County 

Bonneville  County 

Butte  County 

Cahbou  County 

Clark  County 

Franklin  County 

-Frenwnt  County 

Jefferson  County 

Madison  County 

Oneida  County 

Power  County 

Teton  County 
AQCR  62  Eastem  Washington  N  Idaho  Interstate 

Benewah  County 

Kootenai  County 

Latah  County 

Nez  Perce  County  .       ■ 

Shoshone  County 
AQCR  63  Idaho  Intrastate 

Adams  County 

Blaine  County 

Boise  County 

Bonner  County 

Boundary  County  ' 

Camas  County 

Cassia  County 

Clearwater  County 

Custer  County 

Elmore  County 

Gem  County 

Gooding  County 

Waho  County 

Jerome  County 

Lemfii  County 

Lewis  County 

Lincoln  County 

Minidoka  County 

Owyfiee  County 

Payette  County 

Twin  Falls  County 

Valley  County 

Wasliington  County 
AQCR  64  Metropolitan  Boise  Intrastate  (Retnainder  of) 


Designation 


Data' 


Typa 


h 


Unclassifiabie/Attainment 


Unclassifiable/ Attainment 


Unclassifiabie/Attainment 


QaaaHication 


Oala' 


Typa 


Undassifiable/Attainmem 
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NSbHo — Csfbon  MonoKXto 


Oa«gnation 

Clasaification 

Designated  Aiea 

0M>> 

Typ* 

Oate> 

Typa 

Ada  County  (part) 
Canyon  County 

' 

■  7?iia  dale  is  Nv»mrttm  IS,  1990.  unless  ott^enwise  noted 


ldatx>— Ozone 


Oeaidnated  Area 


ACX^^  61  Eastern  Idaho  Intrastate - 

Bannock  County 

Bear  t.ake  County 

Bingham  County 

Bonneville  County 

Butte  County 

Canbou  County 

Clark  County 

Franklin  Co«Jnty 

Fremont  County 

Jefferson  County 

Madison  County 

Oneida  County 

Power  County 

Teton  County 
AQCR  62  E  Washington^  Idaho  Interstate . 

Benewah  County 

Kootenai  County 

Latah  County 

Nez  Perce  County 

Shoshone  County 
AQCR  63  Idaho  Intrastate 

Adams  County 

Blaine  County 

Boise  County    ' 

Bonner  Courity 

BourxJary  County 

Camas  County 

Cassia  County 

Cleanwater  County 

Custer  County 

Elrtx)re  County 

Gem  County 

Gooding  County    - 

IdahoCounty 

JeromeCounty 

Lemhi  County 

Lewis  County 

Lincoln  Comity 

Minidoka  County 

Owytiee  County 

Payette  County 

Twm  Falls  County 

Valley  County 

Wasiimglon  County 
AQCf^  64  Metropolitan  Boise  Interstate.. 

Ada  County 

Canyon  County 


Designation 


Typa 


Unclass<1iat>te/  Attainment 


Undasslfiable/  Attainment 


Urx;lassifiable/ Attainment 


Unclassifiable/Attainment 


ClassiAcation 


Dale' 


Typa 


'  This  date  is  November  15.  1990.  unless  otherwiae  noted. 


Idaho— PM-10  Initial  Nonattainment  Areas 


Designated  Area 

Designation 

Clainification 

Dm 

Typa 

Dm 

Typ« 

AdaCoiinty 
Boise „ „ 

11/15/90 

Nonattainment 

11/15/90 

• 
Moderate 
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Idaho— PM-10  Initial  Nonattainment  Areas 

Designated  Area 

Designation                                                       Classification 

OMa 

Type                       1     Data     I                       Type 

Norttwm  Boundary  -  Beginning  at  a  point  in  the  center  of 

. 

the  channel  of  the  Boise  River,  where  the  line  between 

sectwns  15  and  16  in  Township  3  north  (T3N),  range  4 

east  (R4E),  crosses  said  Boise  River  thence,  west  down 

the  center  of  the  channel  of  the  Boise  River  to  a  point 

opposite  the   mouth   of  Mores  Creek;   thence.   In  a 

straight  Nne  north  44  degrees  and  38  minutes  west  until 

the  said  line  intersects  the  north  Nne  of  T5N  (12  Ter. 

Ses.  67);  thence  west  to  the  northwest  comer  T5N, 

« 

R1W  Western  Boundary  -  TherKe,  south  to  the  north- 

west comer  of  T3N,  RIW;  thence  east  to  the  northiwest 

comer  of  section  4  of  T3N,  RIW;  thence  south  to  the 

southeast  comer  of  section  32  of  T2N,  RIW;  thence. 

west  to  the  northwest  comer  of  TIN,  RIW;  thence, 

south  to  the  southwest  comer  of  section  32  of  T2N, 

RIW;  thence,  west  to  the  northwest  comer  of  TIN, 

RIW;  thence  south  to  the  southwest  comer  of  TIN, 

RIW  Southern  Boundary  -  Thence,  east  to  the  south- 

west comer  of  section  33  of  TIN,  R4E  Easfem  Bounda- 

ry -  Thence,  north  akmg  ttie  north  and  south  center  Nne 

. 

of  Townships  T1N.  R4E.  T2N,  R4E,  and  T3N.  R4E. 

Boise  Meridian  to  the  beginning  point  in  ttte  center  of 

the  channel  of  the  Boise  River 

Shoshone  County 

City  of  Pinehurst 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

Bannock  and  Power  Counties 

Pocatello  Area 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

State  Lands: 

T.  53,  R.  34E  Sections  25-36: 

T.  5S,  R.  35E  Section  31: 

T.  6S,  R.  34E  Sections  1-36; 

> 

T.  6S.  R.  35E  Sections  5-36; 

T.  6S.  R.  36E  Sections  7,  8,  15-22,  and  27-35; 

T.  7S,  R.  34E  Sections  1-4,  10-14,  and  24; 

T.  yS,  R.  35E  Sections  1-30,  and  32-36; 

T.  7S,  R.  36E  Sections  2-11,  14-23,  and  26-35; 

T.  8S,  R.  35E  Sectkjns  1-4; 

T.  8S,  R  36E  Sections  3-6 

Fori  Hall  Indian  Reservation: 

T.  53.  R.  34E  Sections  15-23:             ^ 

T.  5S,  R.  33E  Sections  13-36; 

,• 

T.  6S.  R.  33E  Sections  1-36; 

'- 

T.  7S.  R.  33E  Sections  4,  5.  6; 

\ 

T.  7S,  R.  34E  Sections  8 

Bonner  County 

The  Sandpoint  Area 

11/15/90 

Nonattainmem 

11/15/90    Moderate 

Sections  1-3.  9-12.  15,  16,  21,  22.  27,  28  of  range  2  west 

and  Townsh*)  57  north;  and  the  western  3/4  of  Sections 

14,  23,  and  26  of  the  same  Township  and  range  coordi- 

nates. 

16.  Section  81.314  is  amended  by 
revising  the  tables  for  "Illinois — Ozone 
(O3)"  and  "Illinois — CO",  and  by  adding 


a  new  table  titled  "Illinois — PM-10"  to 
be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Illinois — SO»"  to  read  as  follows: 


{01.314    lllinots. 


1 

Illinois— Cart>on  Monoxide 

Designated  Area 

Designation 

Classification 

Dale' 

Type 

Date' 

Typs 

Adams  County 

cceccccc 

iisiii 1 1 

<<<<<<<< 

- 

Alexander  County 

Bond  County „.... 

Boor«e  Courtty 

Brown  County 

Bureau  County 

Calhoun  County 

Carroll  County 

„ 
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Wnolft— Cwtefi  Monoxide 


OMignatod  ArM 


OMigoaiion 


Typ. 


CtMsMcalion 


Obi>> 


Typ« 


Cass  County 

Champaign  Counly_ 

Chnsttn  County 

Omk  County _„ 

Oay  County 

Cinton  County 

Co»es  County 

Cook  County 

Crawford  County 

Cmnbatland  County.. 

Da  Kat)  County „ 

Oa  Witt  County 

Douglas  County 

Du  Paga  County 

Edgar  County 

Ediwards  Co«jnty 

Effingham  County...- 

Fay«tte  County 

Ford  County 

FranWin  County 

FuNon  County 

Gallatin  County , 

Greene  County 

Grundy  County 

HamiNon  County. 

Hancock  County 

Hardin  County 

Henderson  County 

Henry  County 

IroquOM  County 

Jackson  County _. 

Jasper  County 

Jetferson  County 

Jersey  County „„ 

Jo  Davtess  County 

Johnson  County 

Kana  County 

Kankakee  County 

Kendall  County 

Knox  County 1 

Lake  Cour^ty 

U  Sana  County 

Lawrence  County 

Lee  County 

Lunngston  County 

Logan  County 

Macon  County 

Macouptn  County 

Madnon  County 

Manon  County 

Marshall  County 

Mason  County 

Massac  County 

McDorxjugh  County.. 

McHenry  County 

McLean  County 

Mer»ard  Courtty 

Mercer  County...—" 

Monroe  County ^ 

Montgomery  County. 

Morgan  County 

Moultne  County.. 

Ogle  County 

Peona  County 

Perry  County 

Plan  County 

Pike  County 

Pope  County 

Pulaski  County 

Putnam  County 

Randolph  County 

Richland  County 

Rock  island  County. 

St  Clair  County 

Saline  County 

Sangamon  County  .. 


Undaaaiftabte/ Attainment 
UndassMaUe/ Attainment 
Undaasffiable/ Attainment 
Undassifiable/ Attainment 

Undassif  table  /  A  nairxnent 
Unclassifiat>le  /  Attainment 
i/Attair«nant 


UnctMtWable/Attainment 
UndMtHiat>»e  /  A  ttamment 
Undaaaifiable/ Attainment 
Undasaifiable/Attainment 
UndasaMaWa/Attammant 

i/All 

i/Atl 
Afl 

/Alt 

Undasaifiable/Attainment 
Undasaifiatile/ Attainment 
Unciassifiat)le/ Attainment 
Unciaa8ifiat)le/ Attainment 
UnclMiWiaWe/  Atiainment 
UnclHiWable/ Attainment 
Unclass»fiat)ie/Attainmeot 
Unclasaifiabie/  Attainment 
Undassifiatile  /  Attainment 
Unclassifiat>ie/ Attainment 
Undassifiable/Anainment 
Undassifiabto/Attainment 
UndaasKiable/Attainmant 
Undassifiafaie/Attainmant 
Undassifiable/  Attainment 
UrxSassifiatjle  /  A  ttainmem 
Unciassrfiable  /  Attainment 
Undassifiatiie  /  A  ttainment 
UndHaifiatile  /  Attainment 
UndMaMable/Attainment 
Undaaaifiable/ Attainment 
UrxHaasifiabte/Attairwnent 
Undaaaifiable/Attainment 
UnelHiWible  /  Anainment 
UnelaaaWitile/ Attainment 
UnctmMaMa/Attainment 
UndaaaMable/Attainment 
Unclaasifiable/Attainment 
Undasaffiabte/ Attainment 
Attammem 

i/Attamment 
UnclMiHiable/ Attainment 
UndMaifiable/Attainmont 
UriclMlW^jli/Attalnment 
UndMaMabto/Attamment 
UndaMMabie/Anainment 
UndHaifiabie/ Attammant 
Undaaarflabia/ Attainment 
Unclaasifwbla/ Attammant 
Undassifia  We  /  A  ttairwnent 
Unc<ass;fiat>le/ Attainment 
Unclassrf  taC)l«  /  A  ttainment 
Undassifiable/ Attainment 
Undassifiable  /  Attainment 
UndaaaMable/Attainment 
Undassifiable/ Attammant 
Undassifiable/ Attainment 

I    Im  t-itm  m  m  ^  afca  i  ■    J  A  *■  ■      ■    ^  ■  Ma 

ijnciMBwwDW  t  AnawwTwni 
Undasaifiable/Attainment 
Uftdaasiftabie/ Attainment 
Undasaifiable/Attainment 
Undassifiable  /  A  ttainment 
Undassifiable  /  A  ttainment 
Undassifiable/ Anainment 
UndasaifVabie  /  Attainment 
UnciasslflatM/  Attainment 
Undassfflabie/ Attainment 
Undaaarflable/ Attammant 
UndaaaMlabla/Anamment 
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HHnoia—Cartx>n  Monoxide 


Designated  Arac 


Schuyler  County 

Scott  County 

Shelby  County 

Stark  County 

Stephenson  County.. 

Tazewell  County 

Union  County 

Vermilion  County 

Wabash  County 

Warren  County 

Washington  County.. 

Wayne  County „_ 

White  County.. 


Whiteside  County ^„ 

Win  County 

Williamson  County.... 
Wmnebago  Coun^... 
Woodford  County 


Oaaignatlon 


Typ» 


Unclassifiable/ Attainment 
Undaasiflabte/Attainment 
UfldaaaMable/ Attainment 
UndaaaMable/Attainment 
UndaaaMable/Attainment 
UndaaaMable/Attainment 
UndMaMabte/Attainment 
UndaaaMat>le/Attainment 
Undasaifiable/Attainment 
Undaaaifiable/Attainment 
Undaaaifiable/ Attainntent 
UndaaaMable/Attainmem 
Unclatsifiabia  /  Attainment 
Undaaaifiable/Attainment 
Undassifiabia/ Attainment 
Undaaaifiabla/Attainment 
Uhdaasifiabla/ Attainment 
Undaaalflabla/ Attainment 


This  date  is  Movember  15.  1990.  unless  otherwise  noted. 


Data' 


Typ« 


Minola— Ozone 


Designated  Area 


Chicago  Gary-Lake  County  Area 

Cook  County 

Do  Page  County , 

Grundy  County  (part) 

Aux  Sable  Township „.. 

Gooselaka  Townahip 

Kane  County 

Kendall  County  (pwt) 

Oswego  Townahip 

Lake  County „ ™.«....... 

McHenry  County 

Win  County.. 


Jersey  County  Area 

Jersey  County 

St.  Louis  Area 

Madison  County.... 

Monroe  County 

St  aair  County 

Adams  County 

Alexander  County ..... 

Bond  CouTfty 

Boone  County 

Brown  County 

Bureau  County 

Calhoun  County 

Carroll  County 

Caas  County 

Champaign  County... 

Christian  County 

Clark  County 

Clay  County 

Clinton  County , 

Coles  County.. 


Crawford  County 

CumtMdand  County.. 

Da  Kalb  County 

Da  Witt  County 

Douglas  County 

Edgar  County .. 

Edwaida  CounNy 

Effingham  County 

Fayatta  County 

Ford  County 

Franklin  County 

Fulton  Courfty _..„. 

Gallatin  County 

Qreane  CcimN 


Oaaignaten 


i/o/az 


Typ« 


Nonattainmani 
Nonattainmani 

Nonattainment 
Nonattainrrtant 


Nonattalnmem 


Nonattainmant 
NofWtainment 

Ntittattalnmant 


Nonattainment 
UndaaaHiaMa/ Attainment 
UndaaailiaUa/ Attainment 
Undassifiable/ Attammant 
Undaaaifiabla/Attainment 
Undassifiable/Attainmenl 
Undassifiabla/Attamment 
Uhclasslfiable/Attamment 
Undasslflabla/Attainment 
Undasaifiable/Attainment 
Undasaifiable/Attainment 
UndaaaMable/Attainmant 
1/ Attainment 
i/Attairtment 
/Attainment 
/Attammant 
/Attainment 
AttairHhent 
i/Attairxnent 
UnaiaaaMaMa/ Attainment 
UnolaaaMab  la/ Attainment 
Undaaaifiabla/Attainmant 
Undaaalflabla/ Attammant 
UndaaaMabla/ Attammant 
Undaaalflabla/ Attammant 
Undaaalflabla/ Attainment 
UndaaaMable/Attainmant 
Undasaifiable/Attainment 
Undaaaifiable/ Attammant 
Undassifiable/  Attainment 


Date' 


Typ» 


i/e/»s 


S«var*-17 
Savara-17 

Savara-17 
S«vara-17 
Savera-17 

Savera-17 
S«y«ra-17 
Sevara-t7 
S«var»-ir 


Moderate 
Moderate 
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HNnois — Ozone 


Designated  Area 


Grundy  County  (part) 

All  towns^llps  except  Aux  Sable  and  Gooselake.. 

Hamilton  County 

HarxiocK  County 

Hardin  County 

Herxlerson  County 

Henry  County 

Iroquois  County 

Jackson  County 

Jasper  County 

Jetferson  County „ 

Jo  Daviess  County 

Johnson  County 

Kankakee  County 

Kendall  County  (part) 

All  townships  except  Oswego '. 

Knox  County '...... 

La  Salle  County ,. 

LawrerxM  County „ _. 

Lee  County i...™ 

Livingston  County _......._....„..„.._ 

Logan  County 

Macon  County ™™. „. 

Macoupin  County 

Manon  County .„. ..... 

Marshall  County 

Mason  County „ 

Massac  County 

McDonougfi  County.. 

McLean  County 

Mef«rd  County 

Mercer  County 

Momgomery  County ., 

Morgan  County , 

Moultne  County....™.., 

Ogle  County 

Peona  County _„ 

Perry  County „ 

Piatt  Courrty „ 

Pike  County 

Pope  County 

Pulaski  County 

Putnam  Courrty 

Randolph  County 

Richlarxl  County 

Rock  Island  County.., 

Saiine  County 

Sanganwn  County 

Schuyler  County 

Scott  County „..., 

Shelby  County 

Stark  County 

Stephenson  County.., 

Tazewell  County 

Union  Ckxjnty 

Vermilion  County 

Watwsh  County 

Warren  County 

Washington  County ... 

Wayne  County 

White  County 

Whiteside  County 

Williamson  County.... 
Winnebago  County ... 
Woodford  County , 


Designation 


Thia  date  is  November  15,  1990,  unless  otherwise  noted. 


Typ« 


Unclassifiat>le  /Attainment 
Unclassifiable/  Attainment 
Unclassifiable/AttainmenI 
Unclassiiiable/  Atiainmenl 
Unclassifiab>e/ Attainment 
Unclassifiable/ Attainment 
UrTclassit;able/  Attainment 
Unclassifiat>le/ Attainment 
Unclassifiable/  Attainment 
Unclassifiable/  Attainment 
Unclassifiable/ Attainment 
UrKlassifiable/ Attainment 
Unclassrfiable/ Attainment 

Unclassifiable/Attainment 
Unclassifiable/  Attainment 
Unclassifiable/ Attainment 
Unclassifiable  /  Attainment 
Unclassifiat)le/  Attair>ment 
Unclassifiable/AttainmenI 
Unclassifiable/ Attainment 
UndaaaiMWe/ Attainment 
UndnsMable/ Attainment 
Unclassifiable/AttainmenI 
Unclassifiable/AttainmenI 
Unclassifiable/  Attainment 
Ur)classifiable/ Attainment 
Unclassifiable/ AttainmefTl 
Unclassifiable/AttainmenI 
Unclassifiable/AttainmenI 
Unclassifiable/AttainmenI 
Unclassifiat>le/Attainmenl 
Unclassifiable/AttainmenI 
Undaasifiable/Attainmenl 
Undasaif'iable  /  Attainment 
Unclassifiable/AttainmenI 
Unclassifiable/AttainmenI 
Unclassifiabie/Attainment 
Unclassifiable/AttainmenI 
Unclassifiat>le/ Atlainmenl 
UfKlassifiable/ Attainment 
Unciassifiatile/AnainmenI 
Unclassifiable/AttainmenI 
Unclassifiable  /  A  ttainmem 
Unclassifiable/AttainmenI 
Unclassifiable/  Attainment 
Unclassifia  ble  /  Attainment 
Unclassifiable/ Attainment 
Unclassifiable/  Attainment 
Unclassifiable/  Attammem 
Unclassifiabie/Attainment 
Unclassifiabie/Attainment 
UrKlassifiable/ Attainment 
Unclassifiabie/Attainment 
Unclassifiabie/Attainment 
Undassifiabte/ Attainment 
Unclassifiable/  Attainment 
UndassWable/ Attainment 
Undasaifiabte/ Attainment 
Unclassifiable/ Attainment 
Unclassifiabie/Attainment 
Undaeaifiable/ Attainment 
Und«saifi8i)le/ Attainment 
Unciaasifiabte/ Attammem 


Oascificatkin 


DM' 


Typ« 
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iHinole    PW  10  MIM  Homumnmm*  AreM 


Deftgn■te(^Arw 

Dealonailon 

ClasaWratkin 

DMa 

TV^ 

DM 

Typa 

Cook  County 

a.  Lyons  Towrwhip _ 

11/t8/9« 

11/16/90 

Moasrals 

b  The  area  bounded  on  the  north  by  79th  Street,  on  the 

11/19/90 

11/15/90 

Modaraia 

west  by  Interatate  57  between  SMey  Boulevwd  and  Inter- 

state 94  and  by  Interstate  94  beMveen  InteraUte  57  and 

79th  Street,  on  the  south  by  Sibley  Boulevard,  and  on  the 

east  by  the  IHinols/ Indiana  State  line.. 

1 

USalle  County 

Oglesby  Including  the  «olloi«ring  Townships,  ranges,  and  seo- 

11/1S/B0 

.Nanattalnment 

11/15/90 

Mod0rat9 

ttons:. 

T32N.  R1E,  SI; 

T32N.  R2E,  86; 

' 

T33N,  R1E,  S24; 

T33N,  R1E,  S25: 

T33N,  R2E.  S30; 

T33N,  R2E.  331;  and 

' 

T33N,  RIE.  S3e 

■■ 

Madison  County 

Qranite  CKv  Townahio  and  Nameoki  Townstiio 

ir/19/90 

■  1W16/90 

ModWM* 

17.  Section  81.315  is  amended  by 
revising  the  tables  for  "Indiana — 0«" 
and  "Indiana — CO",  and  by  adding  new 


tables  tided  "Indiana— Lead ' 
and"Indlana — PM-IO"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for 
"Indiana— SOt"  to  read  as  follows: 

I  (1.319    Indiana. 


• 

Indiana   Cartwt  Monoxide 

' 

09<|llHIUII 

aaiiilHiMiii 

Oesigiiated  Araa 

(Ma< 

Type 

0«a> 

T»pa 

East  Chicago  Area 

, 

Uke  County  (part) ;..„ 

NoPtttWnnfwit 

NotOasaifiad 

Pan  of  City  of  East  Chicago  (area  bounded  by  Columbus 

. 

Drive  on  the  north,  the  Indiana  Harbor  Canal  on  the 

1 

iMst  149th  St.  H  extended,  on  the  south,  and  Euclid 

1 

• 

Ave,  on  the  east). 

Indianapolis  Area 

1 

Marlon  County  (part) 

Part  of  Oty  of  Indianapolis  (area  bounded  by  11th  St,  on 

Nonattainment 

Not  Classified 

the  norlK  Capitol  on  the  west,  Georgia  St  on  the  soutK 

• 

and  Delaware  on  the  east).. 

Lake  County  (part) 

, 

The  Remainder  of  East  Ct^icago  and  Lake  County 

OndaiaMabia/ Attalnmefii 

Marion  County  (part) 

The  RemaifKler  of  Indlanaoolis  and'Marion  County 

Adams  County 

UnolMaMabia/ Attammem 

Allen  County „ 

Bartholomew  County » .... 

: 

XjnfMtK&m&tmf  ^nmHJtnmn 

Benton  Countv     .„ 

BlackfonJ  County „ 

UnulMiWIiOli/Atfinmfrt 

Boofte  County » 

UnOMMtMBw 'Attainment 

. 

Brown  County „.... 

Carroll  County - „ _....... ., 

UnetaaaMMiie/ Attammem 

Cass  County »_.« 

UflQMBPWDW/ AnWnrTlvni 

Clark  County ....... ....... ...................  j 

UnelaasWifals/Attammem 

Clay  County «, 

lindasaWaMe/ Attammem 
UndasaWsbls/Attammem 
UnclassWable/Attamwem 
UndasaWable/ Attammem 

Ointon  County „.......- 

Crawford  CourMy .__......,..........................,....., 

Daviess  County »...„... — . 

De  Kalb  County . 

' 

Dearborn  County. — _ _._. ................ ..... 

' 

UndMaHlable/Attammem 

Decatur  County _ . ... . .... 

UndaaHiaBie/Attammem 

Delaware  Coonty..........„....„...„ 

' 

, 

, 

Dubois  County „ 

Elkhart  County 

Unclassifiable/ Attainntem 

Fayette  County * 

Ftoyd  County 

Undasaiflabla/Attammem 

. 

Fountain  County « 

1  ' * Let— t^i-  1*  t  ttaliiiitMUl 

FrankWn  County 

UndassHiable/Attammem 
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IncSana— Caitoon  Monoxide 


Oesigruited  Area 


Designation 


D«e> 


Typ« 


Classification 


Date' 


Type 


Fulton  County 

G4>son  County 

Grant  County 

Greene  County 

Hamilton  C^ounty ...., 

Hancock  County 

Hamson  County 

Hendricks  County.... 

Henry  County 

Howard  County 

Huntington  County.. 

Jackson  County 

Jasper  County _. 

Jay  County 

Jefferson  County 

Jennings  County 

Johnson  County. 

Knox  County 

Kosciusko  County... 
La  Porte  County. 

Lagrange  County _ 

Lawrerx^e  County 

Madison  Courrty 

Marshall  County 

Martin  County 

Miami  County 

Monroe  County 

Montgomery  County. 

Morgan  County 

Newton  County 

Noble  County 

Otno  County , 

Orange  County 

Owen  County 

Parke  County 

Perry  County 

Pike  County 

Porter  County.. 
Posey  County. 


Pulaski  County.. 

Putnam  County 

Randolph  County. 

Ripley  County 

Rush  County . 

Scott  County 

Shelby  County.. 


Spencer  County _.. 

St  Joseph  County 

Starke  County _ 

Steuben  County „. 

SuMvan  County 

Switzerland  County  „- 
Tippecanoe  County... 

T^>ton  County 

Ur»on  County 

Vanderburgh  County.. 
VeiiiHlliuii  County ....« 

Vigo  County „ 

Wabesh  County 

Warren  County _ 

Warrick  County „„ 

Washington  County™ 

Wayne  County 

Wells  County „ 

White  County 

Whitley  County 


UrKlassifiable/Attainment 
Unclassifiat>le/ Attainment 
Urx:lassiflable/ Attainment 
Unclassifiable/  Attainment 
Undassifiable/Attainment 
Urx:lassifiable  /Attain  n')ent 
Unclassifiable/Attainment 
UnclassiflatJle/Attainment 
Unclassifiable/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Unclassifiable/Attainment 
Undassifiable/Attainment 
Unclassifiatile/ Attainment 
Unclassifiat>le/ Attainment 
Unclassifiable  /Attainment 
Unclassifiable/Attainment 
Unclassrfiable/ Attainment 
Unclassifiable/Attainment 
Undassifiable  /Attainment 
Unclassifiabte/Attainment 
Uncla8Sifiat>le/Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Undassifiable  /  Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Undassifiat}le  /  Attainment 
Unclassifiable/Attainment 
Undassifiable/Attainment 
Unclassifiatile/Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Unclassifiable/ Attainment 
Unclassifiat>le/ Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Unclassifiable/  Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
-  Unclassifiable/Attainment 
Unclassifiable/  Attainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Unclassifiat>le/Attainment 
Undassifiable/  Attainment 
Unclassifiable/Attainment 
Undassifiable  /  Attainment 
Unclassifiat>le/  Attainment 
Undassifiable/Anainment 
Unclassifiable/ Attainmerit 
Unclassifiable/Ar.ainment 
Unclassifiable/Attainment 
Unclassifiable/Attainment 
Unclassifiable  /  Attainment 
Unclasaifiable  /  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/ Attainmerrt 
Undassifiable/ Attainment^ 
Undassifiable/Attainment' 
Undassifiable/  Attainment 
Undassifiable/  Attainment 
Undassifiable/Attainment 


>  This  dale  is  November  15. 1990,  unless  otherwise  noted. 
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Oeatgnated  Afaa 

PaalQnatlon 

Oaaaihcation 

Data 

Typa 

Oala 

Typa 

Marion  County  (pwt) 

1/6/92 
1/6/92 

nonvTWN  HI  pvi  n 

Undasslftabia 

Pan  ol  Frankin  Township:  Thotnpaon  Road  on  the  south; 
Emerson  Avenue  on  the  iireat:  Fiv*  Polnis  Road  on  the 

Manon  County  (part) 

Part  o(  Wayne  Township:  Rockville  Rd   on  the  North.  Qiils 
School  Road  on  the  East,  Washington  Sueet  on  the 
South,  and  Bridgeport  Road  on  the  Waat 
Rest  ol  State  Not  Oeaignatad 

Indiana— Ozone 


Daaignatlon 

Ctaaaiflcation 

k^wyiieiOTj  mve 

Data' 

Typa 

DMai 

Type 

Chicago-Gary^j 

Lake  County .. 

Porter  County 
Evansviile  Area 

Vandertxirgh  ( 
Indianapolis  Arei 

Manon  County 
Louisville  Area 

Clartt  County.. 

Floyd  County. 
South  Bend-Elkr 

Elkhart  County 

St.  Joseph  Co 
Allen  County 

ke  Courtly  Area 

^nty 

1 

1/6/92 

Nonattainment 
Norwttainment 

NonattairwTient 

Nonattainment 
Nonattainmant 

Nonattairtmant 

Nonattainment 

Undassifiabte/Attammanl 

Unclasaifiable/  AtUmment 

Undaaaifiabte/Attammani 

Undaaaifiable/Attainmant 

Unclassifiable/Attainment 

Undassifiable/Anainment 

UndasaMabte/Attainmant 

Undassifiable/AtUinment 

Unclassifiable/Attainment 

Unclassifiable/Attainment 

Unclassifiable/Attainment 

Unclassifiabte/Attainment 

Undassifiabte/Attainmant 

Undassifiable/Attainmant 

Undassifiable/Attainment 

Undassifiable/Atta'nment 

Undassifiabte/Atta^nmenl 

Undassifiable/Atta'nment 

Undasaifiable/Attamment 

Undassifiable/Attainment 

Undassifiabte/Attainmant 

Undassifiable/Attainment 

Undassifiable/Attainment 

Unclassifiabte/Attainment 

Unclassifiabte/Attainment 

Undassifiabte/Attainment 

Undassifiable/Attainmani 

Undassifiabte/Attainment 

Undassifiable/Attainmartt 

Undassifiable/Attainment 

Undassifiable/Attainment 

Undassiflable/ Attainment 

Undassifiabta/Attainment 

Undassifiabte/Attainmant 

Undassifiabte/Attainmant 

Undassifiabte/Attainment 

Undassifiabte/Attainment 

Undassifiable/Attainment 

Undassifiable/Attainment 

Unclassifiable/Attainment 

Undassifiable/Attainmant 

Undassifiabte/Attainment 

1/6/92 

8avara-17 
8avara-17 

Mwginal 

fc*r>fa»f— 1» 

wmjQmWM 

Marginal 
Marginal 

„ 

lartAraa 



unty .................. 

Adams  County... 
Bartholomew  Co 
Benton  County .. 
Blackford  Count] 
Boone  County ... 
Brown  County.... 
Carroll  County ... 

unty 

1 .. 

Cass  County ™..™„ „.™    „„_....... .„..„„,..„._ 

Clay  County ™._™     „„„.    .    __......... „.„ 

Clinton  County.... - 

Crawford  County 
Daviess  County. 
De  Kalb  County. 
Dearborn  County 
Decatur  County. 
Delaware  Count) 
Dutwis  County... 
Fayette  County.. 



f. „...    _.„„.„„ 

. 

f..., „....„_„    .„.„_    „ 

Fountain  County ™ „ _.....„........ „. 

Franklin  County.. .. _.,.. 

Fulton  County. ...H.-......~.      ...„.._«»_..»......................,.....„..„,........ 

Gibson  County ..: 

Grant  County _ 

Greene  County.. 
Hamilton  Courity 
Hancock  County 
Hamson  County 
Hendncks  Count 
Henry  County .... 
Howard  County . 
Huntington  Cour 
Jackson  County 
Jasper  County... 

y „    „....._._.._.„.....„„...„.....„...„.„. 

I 

ity 

Jay  County 

Jefferson  County 
Jertnings  County 
Johnson  County 

Knox  County 

Kosdusko  CounI 
La  Porte  County 
Lagrange  County 
Lawrence  Counr 
Madison  County 

r — .'. 

f „ 

tf ................    .......„» 

1  Unclassifiable/Attainment 

- 

y 

81758 
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MvthaN  County .-«» 

Martin  County 

Mann  County 

Monro*  County 

Momgonwry  County. 

Morgan  County 

Nawton  County 

Ohio  County 

Oranga  County 

Oaan  County 

Parlta  County 

Pany  County 

P*a  County 

Poaay  County 

Putnam  County 

Ran(kiipl»  County  „ 

Ripley  County 

Rush  County 

Scott  County 

She«)y  County 

So«ncer  County 

Stania  County 

Stautwn  County 

SuKvan  Courrty 

Siaitzanand  County ; 

Tvoacanoa  County __..... 

Tvlon  Cour% '. '. 

Union  County 

Vamiilion  County . . ,, 

Vigo  County 

Wabaah  County ■. 

Wartan  County 

Wanic*  County 

Waatvngton  County    

Wayna  County '. 

Wens  County 

Whrta  County , 

WNttey  County _ 

•  This  data  is  Novambar  15, 1990,  unless  otheninse  noted 


Type 


'Altainntent 
Undassitiabta/AttainmaiM 
Undaaaidabta/Attainmaa* 
i/Afl 


Undassifiabla/Attainniaa* 
Unciaasifiaft)la/ Attammafll 
Undaaaitiabla/ Attammant 
Unclasaffiabie/ Attainment 
Unciaasifiabte/Attainmant 
Unciassffiable/ Attainment 
Undassiflable/Attainmant 
Undassifiabta/ Attainment 
UndassitiatiieVAttainment 
tMdassitMita/ Attainment 
t)nciassiflat)le /Attainment 
IMdassrfiabte/ Anainment 
Unciassiflable/ Attainment 
Undassifiabta/ Attainment 
Undassifiable/ Attainment 
Unciassifiable/Attainmant 
i/Attainmant 
i/ Attainment 
Undassifiable/ Attainmant 


Undassifiable/ Attainment 
UndaasMabie/ Attainment 
Undassifiable/ Attainment 
/Attainment 
/Attainment 
Unclasstfiable/  Attainment 
UndMaMMe/Attammanl 
/Attainment 
/Attainment 
UwclaaaMntjIe/Attainment 
i  MwclaaaWitile/Anainment 
UwrtaaaMible/Attalnmx 
/Attainment 
Attainment 
i/ Attainment 


om* 


Type 


Indiana    Wl4  10  MM  Honattainment  Aiaaft 


Designated  A»a« 


Oaaignation 


Type 


Typ» 


r 


LakeCounty 

Otiea  ot  East  Chicago,  Hammond.  Whiting.  wtdGwy 

Vermilion  County 

Part  c4  Oimon  To«>nship.  Including  sections  IS,  16,  21.  221 
27.  28.  33  wid  34. 


t1/t5/W 


: 


Nunaltaiitment 


tl/IS/M 
tt/18/90 


MDdaratc 


18.  Section  81.316  is  amended  by 
revising  the  tables  for  "Iowa — Ozone 
(Oj)"  and  "Iowa— CO"  to  be  inserted  in 


alphabetical  order  immediately 
followiaf  the  tabular  tstry  for  "Iow« 
SOj'*  to  rea<)  ae  foAows: 


ff  1.319    Iowa. 


Monoxide 


Designated  Area 

Oaaignation 

ruiginalwi 

Oa»» 

Typa 

Data' 

^»P» 

Statewida „ 

Undassifiable/ Attainment 

Adair  County 
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Iowa— Carbon  Monoxide 


Designated  Area 


Adams  County 
Allamakee  County 
Appanoose  County 
Audubon  County 
Benton  County 
Black  Hawk  County 
Boone  County 
Bremer  County 
Buchanan  County 
Buena  Vista  County 
Butler  County 
Calhoun  County 
Can-oil  County 
Cass  County 
Cedar  County 
Cerro  Gordo  County 
Cherokee  County 
Chickasaw  County 
Clarke  County 
Clay  County 
Clayton  County 
Clinton  County 
Crawford  County 
Dallas  County 
Davis  County 
Decatur  County 
Delaware  County 
Des  Motnes  County 
Dickinson  County 
Dubuque  County 
Emmet  County 
Fayette  Coun^ 
Ftoyd  County 
Franklin  Coimty 
Fremont  County 
Greene  County 
Grundy  County 
Guthrie  County 
Hamilton  County 
Hancock  County 
Hardin  County 
Harrison  County 
Henry  County 
Howard  County 
Humboldt  County 
Ida  County 
Iowa  County 
Jackson  County 
Jasper  County 
Jefferson  County 
Johnson  County 
Jones  County 
Keokuk  County 
Kossuth  County 
Lee  County 
Linn  County 
Louisa  County 
Lucas  County 
Lyon  County 
Madison  County 
Mahaska  County 
Marion  County 
Marshall  County 
Mill!.  County 
Mitchell  County 
Monona  County 
Monroe  County 
Montgomery  County 
Muscatine  County 
O'Brien  County 
Osceola  County 
Page  County 
Palo  Alto  County 
Plymouth  County 
Pocahontas  County 
Polk  County 


Designation 


Typa 


Dalai 


Type 
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Daaignation 

daaaWication 

IMi> 

Typ« 

Date' 

Typ« 

PoiiKesNek  Counly 

Ringgold  County 

SacCounly 

ScottCounty               " 

Shettjy  County 

Sioux  County 

Story  County 

Tama  County 

Taytof  County 

Union  County 

Van  Buren  County 

Wapello  County 

. 

Wan-en  County 

Washington  County 

Wayne  County 

Weteter  County 

Winnebago  County 

Wmnestuak  County 

Woodbury  County 

Worth  County 

Wright  County 

'  This  date  ia  November  15,  1990,  unless  otheniwaa  noted. 


kM»— Ozone 


Designation 

Classification 

Designated  Area 

Data' 

Type 

Date' 

Type 

Statewide _ _. 

Unciassifiable/Attainment 

Adar  County 

Adams  County 

. 

Allamakee  County 

Appanoose  County 

Audubon  Coumy 

Berrton  County 

Black  Hawk  Count> 

Boone  County 

Bremer  County 

Buchanan  County 

Buena  Vista  Courrty 

Butler  County 

Calhoun  County 

CarroU  County 

CassCounty 

Cedar  County 

Cerro  Gordo  County 

' 

Cherokee  County 

Chickasaw  County 

Oarke  County 

Ctay  County 

Clayton  County 

Clinton  County 

Crawtord  County 

Oanas  County 

Oavw  County 

Decatur  County 

Delaware  County 

Des  Moinee  Cour^ 

Dirkinaon  County 

Oibuque  Courrty 

Emmal  County 

Fayette  County 

FVjydCounty 

Franklin  Courrty 

Fremort  County 

GreeneCounty 

, 

Grundy  County 

Guthrie  County 

Hamillon  County 

Hancock  County 

Hardin  County 

• 
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Designated  Area 


Harrison  County 
Henry  County 
Howard  County 
HumboUt  County 
Ida  County 
Iowa  County 
Jackson  County 
Jasper  County 
Jefferson  County 
Johnson  County 
Jonet  County 
Keokuk  Courity 
Kossuth  County 
Lee  County 
Linn  County 
Louisa  County 
Lucas  County 
Lyon  County 
Madison  County 
Mahaska  County 
Manon  County 
Marshall  County 
Mills  County  i 

Mitchell  Coimty     | 
Monona  County 
MorKoe  County     ' 
Montgomery  County 
Muscatine  County 
OBrien  County 
Osceola  County 
Page  County 
Palo  Atto  County 
Plymouth  County 
Pocahontas  County 
Polk  County 
Pottawattamie  County 
Poweshiek  County 
Ringgokl  County 
Sac  County 
ScottCounty 
Shelby  County 
Sioux  County 
Story  County 
Tama  County 
Taylor  County 
Union  County 
Van  Buren  County 
Wapello  County 
Warren  County 
Washington  County 
Wayne  County 
Webster  Couiity 
Winnebago  County 
Winneshiek  County 
Woodbury  County 
Worth  County 
Wright  County 


Designation 


tw 


'  This  date  is  November  15,  1990.  unless  othenMise  noted. 


Oaaaificaton 


Date' 


Type 


19.  Section  61.317  is  amended  by 
revising  the  tables  for  "Kansa*— O," 
and  "Kansas — CO"  to  be  inserted  in 


alphabetical  order  immediately 
following  the  tabular  entry  for 
"Kansa»— SOi"  to  read  as  follows: 


§•1.317    Kansas. 


56760         Federal  Register/Vol.  56.  No.  ZlS/Wednesday.  November  6.  1991 /Rules  and  Regulations 


Kansaa— Cartxm  Monoxide 


Designated  Area 


AJtan  County 

Anderson  County.... 

Atctiison  County 

Barber  County 

Barton  County 

8ourt>on  County 

Brown  County 

Butler  County 

Chaae  County.. 


Chautauqua  County.. 

Cherokee  County 

Cheyenne  CourMy 

Qaili  County 

Oay  County 

Ooud  County 

Co«ey  County 

Comanche  County.... 
Co««toy  County .. 
Crawford  County. 

Decatur  County 

Dickiraon  County.... 

Doniphan  County 

Douglas  County 

Edwards  County 

Ek  County „ 

EHis  County 

EHsworth  County 

Rnney  County 

Ford  County „ 

Frankfin  County 

Gaary  County 

Gova  County 

Graham  County 

Grant  County „. 

Gray  County 

Greeley  County 

Greenwood  County.. 

Hanwlton  County 

Harper  County 

Harvey  County 

Haskell  County 

Hodgeman  County... 

Jackson  County 

Jefferson  County 

Jewell  County 

Johnson  County 

Kearny  County 

Kingman  County 

Kiowa  County 

Labette  County 

Lane  County. 


Leavenworth  County. 

Lincoln  County 

Linn  County 

Logan  County _„. 

Lyon  County „....™, 

Marion  County.. 


Marshall  County 

McPherson  County.. 

Meade  County 

Miami  County , 

Mitcfwtt  County. 
Montgorrwry  Counly„ 

Moms  County 

Morton  County 

Nemaha  County „. 

Neosho  County 

Ness  County 

Norton  County  .„ 

Osage  County 

Osborne  County.. 
Ottawa  County ... 
Pawrwe  County.. 
PhiMps  County.. 


Designation 


Dale' 


Pottawatomie  County.. 
Pratt  County 


Type 


Undassifiable/Atlainment 
Unctassiliatile/  Attainment 
Undassifiable/ Attainment 
Unclassifiat)ie/  Attainment 
Unclassifiabie/ Attainment 
Undassjfiabie/  Attainment 
Unclassifiatsie/ Attainment 
Undassif  la  t)ie  /  A  ttainment 
Urx:iassifiable/ Attainment 
Unclassifuit>le/ Attainment 
Unclassifiat><e/  Attainment 
Ur>class<fiab<e/ Attainment 
Unclass(fiat>ie  /  Attainment 
UrK^lassif  iabl«  /  Attainment 
Undassifiable/ Attainment 
Undassifiabie/ Attainment 
Undassifiable/  Attainment 
Undassif  iat)<e/ Attainment 
Undassifiable/  Attainment 
Undassifiable/ Anainmertt 
Undassifiable/ Attainment 
Ufx:lassifiable/  Attainment 
Undassif  >at>l«/  Attainment 
Undassifistile/Attainment 
Undassifiable/ Attainment 
Ur)classifiaC)le  /  Attainment 
Undassifiable/Attainment 
Urx:iassifiable/Attainnnent 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiabie  /  Attainment 
Urtdassif  table/ Attainment 
Undassifiable/ Attainmerft 
Undassifiable/ Attainmerrt 
Urwiassifiabie  /  Attainment 
Undassifiable/  Attainment 
Undassifiable  /  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable  /  Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable  /  Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Unda8Sifiat>le/  Attainment 
Undassifiabie/  Attainment 
UfK^lassifiable/ Attainment 
UfKlassifiable/ Attainment 
Unclassifiat)le/ Attainment 
Undassifiable/  Attainment 
Undaaaitiable/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undasaifiable/Anainment 
Undassifiable/Attainmeni 
Undasaifiable/Anainment 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
UfKlassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainmeni 
Undassifiable/Attainment 
Undassifiable/Attainment 


Classification 


Date' 


Type 
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Kansas   Caftoow  Monoxide 


Designated  Area 


Rawlins  County 

Reno  County "...    ., "    ]"~ 

Republic  County , __^_ 

Rice  County „...„. ^ 

Riley  County ZIZZZZZ „"~ 

Rooks  County 2. ]'""" 

Rush  County Z._Z ZZ 

Russell  County . -„. 

Saline  County \ ~„.Z 

Scott  County ; "~~""  , ,"'"'" 

Sedgwick  County 

Seward  County \ 

Shawnee  County Z'.Z. 

Sheridan  County .>^ " .™™Z 

Sherman  County ™S. „,„_„„.™Z 

Smith  County , ZZ. 

Stafford  County "~"""., .."'"""" 

Stanton  County „„„ 

Stevens  County 

Sumner  County _.__„._.._ _._,....„..._.. __. „..., 

Thomas  County „ 

Trego  County ZZ.ZZ 

Watjaunsee  County ZZZZZ 

Wallace  County "ZZ 

Washington  CourMy 

Wichita  County " 

WMson  County " ZZ...Z. 

Woodson  County ZZZZZZZ. 

Wyandotte  County ZZZZZ 

'  This  date  is  November  15,  1990.  unless  otherwise  noted. 


Designation 


Type 


UnrlaaaHHble/ Attainment 
UnclaaaiHable/ Attainment 
Uwc  leaalflable/  Attainment 
Unclaasiflable/  Attainment 
Ondeeeiflable/Anainmem 
Undaaaifiable/ARainment 
Onclaasinable/ Attainment 
lindassifiable/Attainmenl 
tJndaasifiable/Attainmeni 
Undassifiable/  Attainment 
Undassifiable/ AttairHr>ent 
Unclaaaifiat)le/ Attainment 
Utdassifiable/ Attainment 
Undassifiable/Attainment 
UndassiWaae/Attainment 
UfKlassifiable/ Attainment 
Undassifiable/Attainmeni 
Undassifiable/Attainment 
Unclessifiat)l6  /  Attaifvnefit 
/Attainment 
/Attainment 
Ondasalflable/Attainmem 
Undassifiable/Attainment 
UndessHlable/Attainment 
Undassifiable/Attainment 
Uwclasaiflable/ Attainment 
UndessHlable/ Attainment 
Undassifiable/Attainment 
Unelaesitiable/Attainmeni 


Kansas— Ozorte 


Designated  Area 


Kansas  City  Area 

Johnson  County 

Wyandotte  County. 

Allen  County 

Anderson  County 

Atchison  County 

Barber  County 

Barton  County „. 

Bourtjon  County 

Brown  County 

Butler  County „. 

Chase  County.. 


Designation 


Dale' 


Chautauqua  County.. 

Cherokee  County 

Cfieyerwie  Courtly 

Clark  County 

Clay  County 

Cloud  County 

Coffey  County 

Comanche  County.... 

Cowley  County _ 

Crawford  County 

Decatur  Courfty „ 

Dickinson  County 

Doniphan  County 

Douglas  County 

Edwards  Coun^ 

Elk  County . 


EINs  County 

Ellsworth  County- 

Finney  County 

Ford  County 

Franklin  County.... 

Geary  County 

Gove  County 

Graham  County   . 


Type 


Nerwttainment 


Undassifiable/Attainment 
Undassifiable/ Attainnneni 
Undaaaitiable  /  Attainment 
UnelasaWabte/Attainmem 
Undassifiable/ Attainment 
Unclasilfiable/ Attainment 
Undaaaifiable/ Attainment 
UndaasHlable/ Attainment 
Undasaillable/  Attainment 
UndasaHlable/AtUinmenl 
Undaaaifiable/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainmeni 
Undassifiable/ Attainment 
UnclassiKat>le  /  Attainment 
Undassiriable/ Attainment 
Undassifiable  /  Attamnoent 
tindasaifiable  /  Attainment 
UndasslNable/ Attainment 
Undaaaifiable/  Attainment 
/Attainment 
/Attainment 
/Attainment 
/Attainment 
/Attairwnent 
/Attainment 
Undasaifiable/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable  /  Attainment 
UMdanHMHe/Attttnmenl 
Uoclassifiable/ Attainment 
Undassifiable/ Attalrtment 


Clasaitcalion 


(Me< 


Type 


Data' 


Type 


SutHTtarginsI 
Sub-ntvymd 
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KarwM— Ozon« 


Designated  Area 


Designation 


Type 


Classification 


Dale' 


Typ« 


Grant  County..- 

Gray  County  ....„ 

Greeley  County 

Greenwood  County- 
Hamilton  County 

Harper  County.. 

Harvey  County 

Haskell  County 

Hodgeman  County.. 
Jackson  County. 
Jefferson  County.. 

Jewell  County 

Kearny  County 

Kingman  County .. 

Kiowa  County 

Labene  County 

Larte  County .. 
Leavenwortfi  County . 

Lmcdn  County 

Linn  County 

Logan  County 

Lyon  County  ....„ 

Manon  County 

Marshall  County 

McPfierson  County 

Meade  County.. 

Mtam  County 

Mitchell  County 

Montgomery  County.. 

Moms  Comity 

Morton  County 

Nemaha  County 

Neosho  County 

Ness  County „. 

Norton  County 

Osage  County. 
Oshome  County.. 
Ottawa  County . 

Pawnee  County 

Ptvltips  County 

Pottawatomie  County.. 

Pratt  County 

Rawlins  County 

Rerto  County 

Republic  County 

Rice  County _., 

Riley  County 

Rooks  County.... 

Rush  County 

Russell  County.. 
Saline  County.... 
Scott  County.. 
Sedgwick  County. 

Seward  County 

Shawnee  County.. 
Sheridan  County ... 
Sherman  County., 

Smith  County 

Stafford  County.. 
Stanton  County.. 
Stevens  County.. 
Swimer  County .. 
Thomas  Couftty.. 
Trego  County.. 


Wabaunsee  CourMy.. 

Wallace  County , 

Washington  County .. 

Wichita  County 

WHson  County 

Woodson  County . 


Undaasifiable/ Attainment 
UndMSifiable/ Attainment 
Unclassifiable/  Attainment 
Unclassifial>te/ Attainment 
UrKlassifiatlie/ Attainment 
Ufx;lassitiable/ Attainment 
UrK:ia3siftaC>ie/ Attainment 
Unclassitiable/ Attainment 
Urx:lassitiabl6  /  Attainment 
Unclassifiable  /  Attainment 
Unclassi'iable/  Attainment 
Unclassifiable  /  Attainment 
UfK:lassjfiat>le/ Attainment 
Unclassifiable/  Attainment 
UfKlassifiatiie  /  Attainment 
Unclassjfiabie/Attainment 
Unclassifiable/ Attainment 
Uf«classifiabie/ Attainment 
UfKlassifiable/Attainment 
Unclassifiat>le/ Attainment 
Unctassitiabie/ Attainment 
UfKlassifiatile/  Attainment 
UfKiassifiabie/Attainmenl 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
Uftdassifiabie/ Attainment 
UrKlassitiable/ Attainment 
Urfdassif  table  /  Attainment 
Unclassifiable  /Attainment 
Ur»classitiable/ Attainment 
UnciassifiaC><e  /  Attainment 
UfKlassifiable/ Attainment 
Unclassifiable/ Attainment 
Urvrlassif  lable  /  Attainment 
Ur>classifiat>le  /  Attainment 
Unclassifiable/  Attainment 
Unclassifiable/  Attainment 
Unciassriiabie/ Attainment 
Unclassifiable  /  Attainment 
Urtdassifiable/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/  Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/  Attainment 
Unclassifiable/  Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/  A  ttamment 
Unclassifiable/ Attainment 
Undassifiatile/ Attainment 
Undassifialjle/ Attainment 
Unclassifiable/ Attainment 
Undassifiable  /  Attainment 
Unclassifiable/ Attainment 
Undasaifiabl*/ Attainment 
Unclassifiable/ Attainment 
Urwiassifiabie/  Attainment 
Unclassifiable  /  Attainment 
Unclassifiable  /  Attainment 
Unclassifiable  /  Attamnwnt 
Unclassifiable/ Attainment 
Urtdassifiable  /  Attainment 
Unclassifiable/  Attainment 
Undaaaifiable/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attamment 
Unclassifiable/ Attainment 
Unclassifiable/  Attainment 
Unclassifiable/  Attainmenl 


This  data  is  Novembar  15. 1990.  unless  othacMiae  noted. 


20.  Section  81.318  is  amended  by 
revising  the  tables  for  "Kentucky — Oj" 


and  "Kentucky — CO"  to  be  inserted  in 
alphabetical  order  immediately 
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fpUowing  the  tabular  entry  for 
"Kentucky— SOt"  to  read  8"  follows: 


§81.318    Kwitueky. 


Kentucky— Carbon  Monoxide 


Dasignatad  ATM 


Adair  County _ 

Allen  County 

Anderson  County.. 

Ballard  County _ 

Barren  County _ 

Bath  County 

Bell  County.. 


Boone  County 

Bourbon  County 

Boyd  County 

Boyle  County 

Bracken  County  ...... 

Breathitt  County 

Breckinridge  County.. 

Bullitt  County „ 

Butler  County 

CakJwell  County 

Calloway  County 

Campbell  County  .„„, 

Carlisle  County... . 

Carroll  County 

Carter  County „. 

Casey  County 

Christian  County 

Clark  County 

Clay  County 

Clinton  County 

Crittenden  County 

Cumberland  County... 
Daviess  County 


Edmonson  County 

Elliott  County 

Estill  County 

Fayette  County 

Fleming  Coun^ 

Floyd  County 

Franklin  County 

Fulton  County 

Gallatin  County 

Garrard  County 

Grant  County 

Graves  County 

Grayson  County ._..... 

Green  County ™„. 

Greenup  County 

Hancock  County . 
Hardin  County  ..... 
Harlan  County. 


Pfaignation 


Data* 


Harrison  County 

Han  County 

Henderson  County 

Henry  County 

Hickman  County..... .._.„.. 

Hopkins  County -_._...... 

Jackson  County 

Jefferson  County 

Jessamine  County 

Johnson  County .... 

Kenton  County 

Knott  County 

Knox  County 

Larue  County „..„ 

Laurel  County „..„ _. 

Lawrence  County  „„ ..__. 

Lee  County 

Leslie  County „.... 

Letctier  County _ 

Lewis  County....:^ ...... 

Lincoln  County 

Livingston  County 

Logan  County „.. 

Lyon  County 


Typ* 


Undaaaifiable/ Attainmanl 
Undasaifiabla/AtUinmant 
Unclasaifiabla/Attainmani 
Undaaaifiable/ Attainmanl 
Unclasaifiabla/Attainmani 
Undaaaifiable/ Attainment 
Unclasaiftable  /  Attainment 
Unclassifiable  /  A  ttainmant 
Unclassifiable/Attainmant 
Undaaaifiable/ Attainment 
Undaasifiable/ Anainmant 
Unclassifiable/Attainmant 
Unclassifiabie/Attainmanl 
Unclassifiable  /  Attainment 
Unclassifiable/ Attainment 
Undaaaifiable/ Attainmenl 
Undaasifiable/ Atuinmem 
Undaaaifiable/  Attainment 
Undaasifiable/ Attainmenl 
Undaasifiable/ Atumment 
Unclassifiat>le/  Attainment 
Unclassifiaole/  Attainment 
Undaasifiable/ Attainment 
Undassifiabte/ Attainment 
Undaasifiable/ Attainment 
Undaasifiable/ Attainment 
Unclassifiable/  Attainment 
Unclaaaifiable/AtUinment 
Undassifiable/Attainment 
Undaaalfiable/Anainment 
Undassifiabla  /  Attamment 
Undassifiabla/AttairwTierTt 
Undassifiable/Attainment 
Undaaaifiable  /  Attainment 
Undasaifiable/Attainmant 
Undassifiable/Attainment 
Undaaaifiable/Aitainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Unclassifiable/Anainment 
Undassifiable/Attainment 
Unclassifiable/  Attainment 
Unclassifiabla/AtUinment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undaaaifiable/ Attainment 
Unclassifiable/ AtUinment 
Undaaaifiable/ Attamment 
Unclaaaifiable/Attainment 
Unclassifiable/ Atumment 
Unclassifiable/ Attainment 
Undassifiable/Attainment 
Undaasifiable/  Attainment 
Undassifiable/Attainment 
Unclaaaifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undaasifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undaasifiable  /  A  ttainmem 
Undaaaifiable/  Attainment 
Undaasifiable/  Attainment 
Unclaaaifiable/Attainment 
Undaaaifiable/ Attamment 
Unclaaaifiable/Attamment 
Unclassifiat>le/ Attainment 
Unclassifiable/ Attainment 
Unclasaifiable/ Attainment 
Ui^classi  liable/ Attainment 


Qaaalflcalion 


Type 
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Kanluoky— CtttoN  Monoxida 


DMignated  ATM 


Madtoon  County 

MggoWw-  C«yMy, 

M«non  County ..__.. 

Mvstmr  County 

Martin  County 

Maaon  County ». 

McCracken  County  .„ 

McCreary  County 

McLaan  County 

Maada  County 

I  County 

r  County 

Matcalte  Coutity 

Monroa  County 

Montgomery  County. 

Morgan  County 

MuNanbarg  County.. 

Nalaon  County 

Mctwlas  County...... 

Oto  County 

Otdtiam  County 

Onan  County 

Otwley  County 

Pendleton  County  „ 

Pany  County 

P*e  County 

Powai  County _ 

Pulaaki  County 

Bot>art8on  County... 
Rocfccastte  County . 

Ro«wan  County 

Ruaaa*  County 

Scott  County „ 

She«)y  Coutity 

Simpson  County. 

Spencer  County. 

Taylor  County 

Todd  County __ 

Tngg  Cour«ty 

TrinMa  County 

Union  County 


Warren  Couiity _ 

WaaNngton  County. 

Wayne  County 

Webstar  County 

W»«ley  County 

Wo«e  County 

Woodford  County...^. 


Ttiis  date  la  Nowember  15.  I99a  unlesa  ottwwiaa  noted. 


Daaignated  Area 


CiTKtnnati-Hamatton  Area 
Boone  County. 


Campbell  County.... 
Kenton  County . 


EdrTX)nson  County  Aim 
Edmooaon  County 

Huntir>gton-A8Mand  Area 

Boyd  County 

Greenup  County  (part) .. 


T«(pa 


I  UftdaasMabla/Attainment 

Undaasiflable/  Attainment 

UndassWable/ Attainment 

Unciaasifiable/ Attainment 

/Anainment: 

/Attamment. 

lUMlaMhable/ Attainment. 

UwalaiiUlabte/ Attainment. 

UwelaiilHable/Atiainment 

WwlaaaKI  able/ Attainment 

Utialaaaitiable/ Attainment 

Unciaaaiflabie/  Attainment 

Unclaaaifiable/  Attammenf 

Undaaaifiable/AttainmerTt 

Undasaifiable/  Attainment 

Undasaliiabie/ Attainment 

Klndasaifiable/ Attainment 

Unclaastfiable/  Attainment 

lUnciassifiable/ Attainment 

Undaaaitabie/ Attainment 

Unciaaaitable/Attainment 

UndMaiflable/ Attainment 

UndaaaiSable/ Attainment 

Undaaaifiable/  Attainment 

Uwrtaaaiflatile/ Attainment 

/Attammant 

/Attainment 

/Attainmar«t 

/Attamrnant 

tUwolaaaWBble/Attainmem. 

mrwiaaaiaable/Attainmawl. 

/Attainment. 

tUMtMaWable/ Attainment' 

le/Attair>ment- 

JUwnlaauilluble/ Attainment 

■■UwalaaailiaMe/Attainmanf 

!-Wwiaa«ifiBb)e/ Attainment- 

UfiDtassiliabie/AttainR>art 

^tfnclaaartteble/Attainmenr 

ittxJMeinable/ Attainment- 

UnctaasWable/ Attainment 

UnctaaaMable/ Attainment 

Utidassitlable/Attainment 

Unciaaaiflabie/ Attainment 

Undaaaiiiable/Attalnmafit 

UndaaaieaWe/Attainmafit' 

UnclaaaHiaHa/Attainrnawt 

UnotaaailaMa/ Attainment 


CteSfltffeA^WI 


OWgnation 


V«/M. 


Typa 


NonattairMnent 
Itanattainment 


Nanattainment 


Typ« 


ClMtNtestion  • 


DM*- 


1/61/92 


Tm- 


Modarata 
Modarala 
Modarata 

Rurai.Tranapo(t.(MaigiNa<) 

Modarata' 
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Kentucky— Ozone 


Designated  Area 


The  area  boundary  is  as  follows:  Beginning  at  a  point 
wt>ere  the  Onio  River  meets  Itie  Greenup-Boyd  County 
Line;  proceeding  souttiwesi  along  the  Greenup-Boyd 
County  Line  to  the  junction  ol  the  East  Fork  of  the  Little 
Sandy  River  and  the  Greenup-Boyd  County  Line:  pro- 
ceeding north  and  west  ak>ng  the  East  Fork  ol  the  Little 
Sandy  River  to  tt>e  confluence  of  the  Little  Sandy  River, 
proceeding  north  along  the  Little  Sandy  River  to  tfia 
confluence  ol  the  Ohio  River,  proceeding  east  along  the 
Ohio  Rrver  to  the  t>eginning. 
Lexington-Fayette  Area 

Fayette  County 

Scott  County - ~ • 

LouisvHIe  Area 

Bullitt  County  (part) 

The  area  boundary  is  as  follows:  Beginning  at  the  intersec- 
tion of  Ky  1020  and  the  Jefferaon-BulUtt  County  Line 
proceeding  to  the  east  along  the  county  Hne  to  the 
intersection  of  county  road  567  and  the  Jefferson-Bullitt 
County  Une;  proceeding  south  on  county  road  567  to 
the  junction  with  Ky  1116  (also  Known  as  Zoneton 
Road):  procaeding  to  the  aoulh  on  Ky  1116  to  the 
junction  with  Hebron  Lane:  procaeding  to  the  aouth  on 
Hebron  Lane  to  Cedar  Creek;  proceeding  south  on 
Cedar  Creak  to  the  confluence  of  Fk>yds  Fork  turning 
aoutttaast  atong  a  creek  that  meeu  Ky  44  at  Stallings 
Cenwtary:  proceeding  west  atong  Ky  44  to  the  eastern 
most  point  in  the  ShepherdavNIe  city  limits:  proceeding 
aouth  along  the  StiepherdsvHIe  6H)  limits  to  the  Salt 
River  and  wast  to  a  powt  across  the  nver  from  f^ooney 
lane:  proceeding  aouth  atong  Mooney  Lane  to  the 
junction  of  Ky  480;  proceeding  west  on  Ky  480  to  the 
junction  with  Ky  2237;  procaeding  aouth  on  Ky  2237  to 
Iha  junction  with  Ky  61  and  procaadbig  north  on  Ky  61 
to  the  junctton  with  Ky  1494;  proceeding  aouth  on  Ky 
1494  to  the  junction  with  the  perintetar  of  the  Fort  Knox 
Military  Reaarvation:  proceeding  north  atong  the  miiiury 
laaarvation  penmeter  to  Caatleman  Branch  Road;  pro- 
caeding north  on  Castleman  Branch  Road  to  Ky  44; 
procaeding  a  vary  ahort  diatance  waat  on  Ky  44  to  a 
junction  with  Ky  1020;  proceeding  north  on  Ky  1020  to 
the  t)egirw)irig. 

Jefferaon  County 

Oldham  County  (part) 


Deaignation 


Oata> 


1/6/92 
1/6/92 


Typa 


ftenattainment 
Nonattainment 

Nonattainmant 


Ctassificalion 


Data' 


1/6/92 
1/6/92 


Type 


Nonattainment 
Nonattainment 


Marginal 
litarginal 


Modan 


ala 


Modarala 
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MMucfcy— QiOM 


DOSIQ^fltttQ  AfOtt 


OMignation 


Tww 


OMtMcation 


Typ« 


The  area  bourtdary  ia  as  foitowa:  Beginning  at  the  iniersec- 
lion  of  ttie  OWham-Jefferson  County  Line  wrtfi  the  south- 
bound lane  o<  Intestate  71  proceeding  to  the  nortfteaat 
along  the  soutfitxxind  lane  o4  Interstate  71  to  the  inter- 
section o(  Ky  329  and  the  southbound  lane  of  Interstate 
71:  proceeding  to  the  northwest  on  Ky  329  to  the 
Intersection  of  Zanng  Road  an  Ky  329:  proceeding  to 
tiie  east-northeast  on  Zanng  Road  to  the  junction  of 
Cedar  Pomt  Road  and  Zanng  Road;  proceeding  to  the 
nortf>-northeast  on  Cedar  Pomt  Road  to  die  junction  of 
Ky  393  and  Cedar  Pomt  Road:  proceeding  to  the  south- 
sou1t>east  on  Ky  393  to  the  |u««ction  of  county  road  746 
(the  road  on  the  north  side  of  Reformatory  Lalie  and  ttm 
Reformatory);  proceedlhg  to  ttie  east-northeast  on 
county  road  746  to  the  lurxMn  with  Dawkins  Lane  (alao 
known  as  Saddlers  Mill  Road)  and  county  road  740; 
proceeding  to  toAow  an  alectnc  power  line  aast-norltt- 
aast  across  from  tt>e  lunction  of  county  road  746  and 
Oawkins  Lane  to  tt>e  east-northeast  across  Ky  53  on  to 
the  La  Grange  Water  Fiftration  Plant  proceeding  on  io 
the  east-southeast  along  ttie  power  line  ttien  south 
across  Fort  Picliens  Road  to  a  power  substation  on  Ky 
146.  proceeding  along  the  power  Itoe  south  across  Ky 
146  and  trie  Seaboard  System  Railroad  track  to  adjoin 
the  incorporated  city  limits  of  La  Grange;  then  proceed- 
ing east  then  south  along  the  La  Grange  aty  limits  to  a 
point  abutting  the  north  stde  of  Ky  712;  proceeding  east- 
aoultwast  on  Ky  712  to  the  luncton  of  lUassie  ScfK>ol 
Road  and  Ky  712;  proceedmg  to  the  souttvsouthwest 
and  ti>en  norttvnorthwest  on  Massie  Scfx>oi  Road  to  ttie 
junction  of  Ky  53  and  Massie  School  Road;  proceeding 
on  Ky  53  (o  the  nortfi-northwest  to  the  junction  of 
Moody  Lane  and  Ky  53;  proceeding  on  Moody  Lane  to 
the  souttvsoutwest  unU  mooting  the  oily  limits  of  La 
Qrangr.  then  briefly  proceedmg  north  following  the  La 
Grange  city  limits  to  the  intersection  of  the  northbound 
lane  of  Intaratate  71  and  the  La  Grange  city  Nmrta; 
proceeding  southweat  on  the  northbound  lane  of  Inter- 
state 71  until  intersecting  with  the  l^orth  Fork  of  Currya 
Fork;  proceeding  south-southwest  beyond  the  eonflu- 
ance  of  Currys  Font  to  tf>e  south- southwest  beyond  the 
confluence  of  Floyda  Fork  continuing  on  to  the  Oidham- 
Jefferson  County  Line;  proceeding  northweat  along  the 
OldhanvJeffefson  County  line  to  the  beginning. 
Owensboro  Area 

Daviess  County „ 

Hancock  County  (part) „ 

TTie  area  boixidary  la  aa  foflowa;  Be^nnng  at  the  Intersac- 
lion  of  US  60  and  the  Hancock-Oaviess  County  Una; 
proceeding  east  akxig  US.  60  to  the  intersection  of 
Yeitow  Creek  and  US.  60;  proceedmg  north  and  weal 
akjng  Yeitow  Creek  to  the  confluence  of  the  Ohio  River 
proceeding  west  along  the  Otno  River  to  the  confluer»ca 
of  Blackford  Creek;  proceeding  south  and  aaat  alorig 
\  Blackford  Creek  to  the  beginnmg. 
PaducahAraa 

LMngalon  County  (part)... 


1/6/92 
1/6/92 


Nonattainment 
Nonettainniant 


1/6/92 
1/6/92 


Margtnai 


1/6/92 


Nonattainment 


1/6/92    Marginal 
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KantHdqr— Onm 


Daaignatad  Area 


The  area  boundary  is  as  follows:  Beginning  at  the  point 
wtiere  the  Marsfiall.  McCracken.  and  Livingston  County 
Lines  meet;  proceeding  due  north  to  the  Ohto  River; 
proceeding  east  atong  the  Ohio  River  and  that  part  of 
ttie  Lnnngston  County  bne  to  ttie  northern  most  point  of 
Cumberland  Island  and  then  south  to  the  point  of  conflu- 
ence of  ttie  Cumtjerland  Rrver:  proceeding  east  on  ttie 
Cumberland  River  to  tfie  intersection  of  U.S.  SO  and  the 
Cumberland  River;  proceeding  north  on  U.S.  60  to  the 
junction  of  Joe  Grimmel  Road  and  US  60;  proceeding 
to  the  end  of  Joe  Gnmmet  Road  and  extendng  a  Una 
from  that  point  to  the  junction  of  U.S.  70  and  Heater 
Store  Road;  proceeding  south  along  Heater  Store  Road 
to  the  intersection  of  Ky  1889  and  Heater  Store  Road; 
proceeding  south  on  Han/ey  Road  to  the  |unct»n  of  Ky 
453  and  Harvey  Road;  proceeding  west  on  Ky  453  to 
the  junction  of  Haddox  Road  and  Ky  453;  proceeding 
aouth  atong  Haddox  Road  to  the  Tennesaee  River  (at 
Haddox  Ferry);  proceeding  west  on  the  Tennessee  River 
to  tfie  beginning. 
MarahaN  County ...» - 

Adair  County _. _ 

Allen  County „ _„ — ........... — ..„»...........—.....-.— ~... 

Anderson  County „..„_«.........».»... — ...... — ................. 

Ballard  County 

Barren  County _._ . ~. — •. 

Bath  County . '■ -.- 

Bell  County. 


Designation 


Bourbon  County 

Boyle  County 

Bracken  County 

Breattiitt  County — 

Breckinridge  County .-.». 

BuHitt  County  (part) 

Remainder  of  county... 

Butler  County 

CakJweH  County 

Calloway  County 

Carlisle  County 

Carroll  County 

Carter  County .«.._.... 

Caaey  County 

Chriatian  County 

Clark  County 

Day  County. 


Clinton  County „.... 

Crittenden  County 

Cumbertand  County... 

Elliott  County 

Estill  County 

Fleming  County 

Floyd  County 

Franklin  County „. 

Fulton  County 

Galiatm  County.. 


Garrard  County „.._.......... 

Grant  County . 

Graves  County ....... 

Grayson  County _........ 

Green  County....- ~ 

Greenup  County  (part) 

Remainder  of  county 

Hancock  County  (part) 

Remainder  of  county 

Hardin  County _ .___.. 

Harlan  County _ 

Harrison  County 

Hart  County 

Henderson  County 

Henry  County _.......«....».. 

Hickman  County — ..;—. 

Hopkina  County 

Jackaon  County 

Jassamina  Coiinty 

Johnaon  County 

Knott  County 


Typa 


1/6/92 


/Attainment 
/Attainment 
/Attainment 
UiidanWitH/Attainment 
UnctMaMaWa/ Attainment 
UndaaaMtabla/Attainment 
UndMaMtaMa/Attainment 
UwclaaiWabI  i  /Attainment 


UndMaMaMa/Atlainmant 
UnctaaaHlabta/ Attainment 
Unclasaifiabla/Attainmanl 


i/ Attainment 
i/ Attainment 
Attainment 
/Attainmani 
/Attainmant 
UnrtaaaWaMa  f  Attainment 
UndnsiMbta/ Attainmant 
Ui  lUaaafHaWa/ Attainmant 


Ui  icIaaaWabfa/ Attainment 
/Attainment 
/Attainment 
UixlaaalBaWe/Attainment 
UntlaasHlabte/ Attainment 
Undasaifiabta/Attainment 
Unciasaiflabte/ Attainment 
UnciasslfiaUa/ Attainmant 
UndassifiaUe/Attainment 
Undassifiabte/Attalnment 
Undassifiabte  /  Attainment 
Uncfassmabte/  Attainment 
Undassifiabte/ Attainmant 
Undasaiflabia/AttainrTtent 
Undassifiabia/ Attainment 
UtKtasaitiabia/Attainment 
Undaasiflabie/Attainmant 

Unciaaaifiable/ Attainmant 

Unclaaaifiable/Attainment 
UnctaaaWabla/Attainraani 
OndaaaWaWa/Aaainwart 
Undaaaifiabla/Atiainraant 
UndassifiaWa/Attainmant 
Unclaaaifiabla/Attainfnant 
Undaaaifiabla/ Attainmant 
Undaaaifiable/Attainment 
Undaaaitiabla/Attainment 
Undaaaifiabta/ Attainment 
Unclaaaifiabla/Attainfnant 
Undaaaifiabte/Attainmenl 
1  Undasaifiable/ Attainmant 


aaaaWcatlon 


Typa 


1/6/92 


5o768 
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Kantucky— Ozona 


Designated  Area 


OMignation 


Dal*' 


Typa 


Clasaification 


Data' 


Type 


Knox  County 

Larue  County 

Laurel  County „ 

Lawrence  County 

Lee  County 

Leslie  County.. 

Leictier  County ^ 

Lewis  County 

Lincoln  County _.... 

Livingston  County  (part) 
Rernamder  of  county... 

Logan  County _____.„ 

Lyon  County 

Madison  County _.„ 

Magoffin  County 

Manon  County 

Martin  County 

Mason  County 

McCfacl<en  County 

McCreary  County 

McLean  County 

Meade  County.. 
Menifee  County.... 

Mercer  County 

Metcalfe  County.. 

Monroe  Courity 

Montgomery  County.. 
Morgan  County.. 


MuMenberg  County 

Nelson  County. 
Nictx>las  County.. 
OtMO  County. 


Otdttam  County  (part) 
Remainder  oH  county- 

Owen  County 

Owsley  Courity 

Pendleton  County 

Perry  County 

Pike  County . 


Powell  County 

Pulaski  County 

Robertson  County 

Rockcastle  County  ~. 

Rowan  County 

Russell  County 

Snelby  County 

Simpson  County 

Spencer  County 

Taylor  County 

Todd  County 

Tngg  County 

Tnmble  Co«jnty 

Union  County 

Warren  County 

Washington  County.. 
Wayne  County. ...__ 

Webster  County 

Wtwiey  County.... 

Wolfe  County 

Woodford  County 


Unctassifiabte/Attainment 

UrKlassif  table/ Attainment 
Unciasaifiable/ Attainment 
UncliMilMale/Anainment 
Uncfassifiable/Attainment 
Uriclassif  lable  /  Attainment 
Unclassifiat5le/ Attainment 
Unclassifiable/ Attainment 
Unciassifiable/ Attainment 

Unclassifiable/ Attainment 
Unclassifiable  /  Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
Unclassifiat>le/ Attainment 
Undaaaifiabte/ Attainment 
Unclwaitable/ Attainment 
Unclassifiable/ Attainment 
Unciassifiat>le/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Atiainn>ent 
Unclassifiatile/ Attainment 
Unclassifial}le/Attainmer>t 
Unclassifiable/ Attainment 
UrKlassifiatjIe/ Attainment 
Unclassifiable/  Attainment 
Unclassifiat>le  /  Attainment 
Uncl«8Sifiat>le/  Attainment 
Unclassifiat>le  /  Attainment 
Ur«daasifiable/ Attainment 
Unclassifiabto/  Attainment 
Unclassifiat>le/Attainmenl 

Unclassifiat>le/Attainment 
Urx:lassrtiat>le/ Attainment 
Unclassifiatile  /  Attainment 
Unciassifiat>la/ Attainment 
UrKlassifiable/ Attainment 
UrK:iassifiat>le  /  Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
UrKlassifiable/ Attainment 
UrKlassif  iable  /  Attainment 
Unclassifiable/ Attainment 
UrxHassifiat>le  /  Attainment 
Unclasaifiat>le/ Attainment 
Unclassifiat>le  /  A  ttainment 
Unclassifiable/  Attainment 
Undassif  iat>le/  Attainment 
Unclassifiable/ Attainment 
Unclassifiable  /  Attainment 
Unclassifiable/  Attainment 
Unclassifiat>le/ Attainment 
Uncla8aifiat>le/ Attainment 
Unclassifiable/Attamment 
Urtdassifiable  /  Attainment 
Urtdassifiabla  /  A  ttainment 
Urtdassifiable  /  Attainment 
Unclasaifiabte/ Attainment 
Undasaifiabie/ Attainment 


■  Tha  date  is  November  ts.  1990.  untess  ottierwise  noted. 


21.  Section  81.319  is  amended  by 
revising  the  tables  for  "Louisiana — 
Ozone  (O,)"  and  "Louisiana— CO",  and 


by  adding  a  new  table  titled 
"Louisiana — Lead"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for 
"Louisiana — SOt"  to  read  as  follows: 

§«l^lt   Louisiana. 
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I  oiitslana   rton  Womjilils 


Doelgnatod  Atm 


AQCR  019  Monro*^!  Dorado  IntaralMa 

CaMweN  Pwtih 

Catahouia  Pariah 

ConcoRM  Parisli 

East  CarroH  Parish 

Franklin  Pariah 

La  Salle  Pariah 

Madison  Parish 

Morehouse  Parish 

OuacMtaPwiah 

Rtehland  Parish 

Tensas  Parish 

Union  Parish 

West  Canon  Parish 
AOCR  022  Shrevaport-TexaritanA-Tylar  Interstate . 

BierrviHe  Parish 

Bossier  Parish 

Caddo  Parish 

Claibome  Parish 

De  Soto  Parish 

Jackson  Pariah 

Lincoln  Parish 

Natchitoches  Parish 

Red  River  Parish 

Sabir>e  Parish 

Webster  Parish 

Winn  Pariah 
AQCR  106  Southern  Loutsiana-Southaaat  Texas.... 

Acadia  Parish 

ADenParish 

Ascension  Parish 

Assumption  Pansh 

AvoyeNes  Parish 

Beauregard  Parish 

Calcasieu  Parish 

Cameron  Parish 

East  Baton  Rouge  Paritia 

East  Felwiana  Pariah 

Evangefine  Parish 

GranlParish 


Data* 


ItMrvWa  Pariah 
Jefferson  Oavia  Parish 
Jefferson  Parish 
Lafayette  Pariah 
Lafourche  Parish 
LMngslon  Parish 
Orleans  Pariah 
PlaQuaminai  Pariah 
Pointa  CoupM  Pariah 
Rapides  Parish 
SL  Bernard  Parish 
Si  Charies  Parish 
St  Helena  Parish 
SL  James  Pansh 
St.  John  The  Baptist  Parish 
St  Landry  Parish 
SL  Martin  Parish 
SL  Mary  Parish 
St  Tammany  Parish 
Tangipahoa  Parish 
Terrebonne  Pariah 
Vannilion  Parish 
Vomon  Parish 


Wast  Baton  Rouge  Parish 


Typa 


iAttainmant 


t/Attalnmant 


T»a 


'  TNS  data  ia  Novambar  16. 1900.  unlaas  o<haiy><aa  noted. 
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Louisiana— Laad 


Oaalgnatad  Araa 

Designation 

Classification 

CMa 

Type 

Oat* 

Typ« 

East  Baton  Rnign  Pfinah          

Rest  of  State  Not  Oesignalad 

1/6/92 

Undassifiabte 

Louisiana— Ozone 


Designated  Area 


Baton  Rouge  Area 
Ascension  Parish. 


East  Baton  Rouge  Parish . 
tbennlle  Pansh 


Uvingslon  Parish.. 
Pomle  Coupee  Pansh.. 


West  Baton  Rouge  Parish. 
Baairegard  Parish  Area 

Beauregard  Parish 

Grant  Pansh  Area 

Gfant  Pansh 

Lafayette  Araa 

Latayens  Pansh 

Latourcne  Parish  Aim 

Latourctie  Parish 

Laiia  Oiafies  Area 


New  Orleans  Area 

Jefferson  Pansh 

Orleans  Pansh 

SI  Bernard  Panah  .- 
St  Charles  Pansh 

Si  James  Pansh  Area 
St  James  Pansh 

St  Dilary  Pansh  Area 
St  Mary  Pansh 


AOCR  019  Monroa-El  Dorado  Intarstsle 

CaidweN  Pariah 

Catahoula  Pw«h 

Concordia  Parish 

East  Carrot  Pwish 

Franklm  Parah 

La  Salle  Pansh 

Madison  Pansh 

Morenouse  Pansh 

OuachtU  Psnsh 

RicNand  PMish 

Tensas  Pansh 

UnKm  Parish 

West  Carro*  Parish 
AQCfl  022  Shreveport.:?eyafiiana-Ty(er  Inters. . 

BienvHIe  Pansh 

Bossier  Pansh 

CaddoPwish 

Oaibome  Panah 

Oe  Soto  Parish 

Jaciison  Parish 

Lincoln  Pansh 

Natchitocfiea  Panah 

Red  River  Parish 

Sabine  Pariah 

Webster  Pansh 

Wmn  Pansh 
AOCR  106  S  Louisiana-S  E.  Texaa  kflarstale 

St  John  The  Baptnt  Pansh „ 

AOCR  106  S  Lousiana-S E.  Texas  Interstate.. 

Acadia  Pansh 

Allen  Pansh 

Assumption  Pansh 

AvoyeHes  Pariah 

Cameron  Pansh 

East  Feiioana  Parish  '  "  ' 

Evangelwie  Pansh 

Ibena  Pansh  * 


Designation 


Type 


Nonattainment 
Nonattainment 
Nonattairtment 
Nonattainment 
Nonattainment 
Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 

Noruittainment 

Nonattainment 

Nonattainment 
Nonattainment 
Nonattammenl 
Nonattairwneni 

Nonattainment 

Nonattainment 
Unclassifiable/AttainmenI 


Oaaaification 


Data' 


Undassifiabie/Aitainment 


Unclassi1iat>le/Attainment 
Unclassiliai>le/Attainment 


Type 


Sarioua 

Serioua 
Sarioua 
Sarioua 
Serious 

Sartoua 

Incomplele  Data 
liKomplete  Data 
Transitional 
Incomplete  Data 
Marginal 
Transitional 


Incomplete  Data 
Incomplele  Oso 


I-  ■■ 
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Louisiana— Ozone 


Designation 

Oaaaificaiion 

Oate> 

Typ« 

Data> 

Type 

•efferson  Davis  Parish 

Plaquemines  Parish 
Raises  Parish 
St.  Helena  Parish 

St.  Landry  Parish 
St  Martin  Pariah 

Tangipahoa  Parish 
Terrebonne  Parish 

Vermilion  Pansh 

Vernon  Parish 

Washington  Parish 
West  Feliciana  Parish 

■  This  data  Is  November  15, 1990.  unless  otherwise  noted. 


22.  Section  81.320  is  amended  by 
revising  the  tables  for  "Maine — Ozone 
(O,)"  and  "Maine— CO",  and  by  adding 


a  new  table  titled  "Maine — PM-10"  to 
be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Maine — SOi"  to  read  as  follows: 


Stl-320    Malfw. 


Maine— Carbon  Morwxide 


Designated  Area             .^ 

OMiQnstioo 

Oaaaification 

Data' 

Type 

Data' 

Type 

Statewide 

Unclassiftabie/AttainiDanI 

• 

Aroostook  County 

Cumberland  County 

Franklin  County 

Hancock  County 

Kennebec  County 

Knox  County 

Lif>coln  County 

Oxford  County 

Penobscot  County 

Piscataquis  County 

Sagadahoc  County 

Somerset  County 

WaMo  County 

Washington  County 

Yorti  County 

. 

>  This  date  is  November  15.  1990.  untess  otherwise  noted. 


Meirw'  Ozorte 


Designated  Area 

Designation 

Ctaaaiflcatton 

Data' 

Type 

Data' 

Type 

Franklin  County  Area 
Franklin  County  (part) 

Nonattainmant 

■ 

In  the  County  of  Franklin:  Avon  Town,  Cartftaga  Town, 

ahip.  Industry  Town.  Jay  Town,  New  Sharron  Town,  New 
Vineyard  Town.  Peritina  Place  Township.  PhiHips  Town, 
Salem  Township,  Strong  Town,  Temple  Town,  Township 
.    No.  e,  Washington  Place  Township.  Weld  Town,  Wilton 
Towrt 

Hancock  County  and  Wakto  County  Area 

■  Hancock  County 

ti«»rsln  ■! 

Marginal 
Mwginal  * 

Moderate  - 

WaMo  County ., 

Knox  County  and  Lincoln  Courtty  Area 
Krx)»  County «„_„    ..„....,..™.. ......................... ......„.., 

Lincoln  County , , .; , 

Lewiston  -  Auburn  Area 

Mooarala 
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Maine— Ozone 

DMignatad  Ai«a 

Designation 

Ctaaaification 

Dual 

Typa 

0«a> 

T»P« 

Androscoggm  County _ _ _ _ 

Nonattamfnant 

Moderate 

Kennebec  County _ 

Nonattamment 

Moderate 

Oxford  County  Area 

Oxtool  County  (part) 

Incomplete  Data 

In  the  County  o<  Oxforxl.  Albany  Townsho.  Andovar  To«»n. 

Andover   North   Surplus,   Andover  West  Surplus.   Bal- 

chelders  Grant.   Bethel  Town.   Buckfield  Town.   Byron 

Town,  Canton  Town.  DntfieW  Town.  Giiead  Town.  Graf- 

Ion  Township.  Greenwood  Town.  Hanover  Town.  Hwt- 

lord  Town.  Hebron  Town.  LoveM  Town.  Mason  Towo- 

ttm.    Mexico    Town.    Milton    Townsh*.    Newry    Town, 

Nonxay  Towa  Oxford  Town.  Paris  Town.  Peru  Towa 

Riley  Townsh<».  Roxbury  Town.  Rumford  Towa  Stone- 

ham  Town.  Stow  Town.  Sumrier  Town.  Sweden  Town, 

Waterford  Town.  Woodstock  Town;  and  Brownfield.  Deo- 

mark.  Fryeburg.  Hiram  and  Porter 

Portland  Area 

Cumberland  County _. _    .. 

SaQarlahor  County 

i|^^^^  J 

MDoerate 
Moderate 

Yort<  County _.. 

Somerset  County  Area 

Somerset  County  (part) __ 

Nonattamment 

Irxwnplete  Data 

That  portwn  o«  Somerset  County  which  lies  south  and  east] 

of  a  kne  descnbed  as  folkjws:  Be9inrung  at  the  potnt 

where  the  Somerset-Franklin  County  boundary  is  inter- 

sected by  a  kne  comfrxjn  to  the  northern  boundanes  01 

^4ew  Portland  TowrwNp  and  omning  northeast  atong  the 

' 

northern  boundanes  ot  New  Portland.  Embden.  Solon, 

and  Athens  Townships  to  the  nisrsection  of  saKJ  kne 

with  the  Somarset-PiscataquM  Cowily  boundary,  which 

«  alao  coiTimon   lo  the  northeast  comer   of  Athena 

Township) 

AQCn  108  Aroostook  krtrastate 

Undassifiable/ Attainment 

Aroostook  County  (pwt) 

see  40  CFR  81  179 

AQCH  109  Down  East  Intrastate _ _ 

Undassifiable/Attainment 

Penobscot  County  (part),  as  descnbed  under  40  CFR  81.181. 1 

Pwcataquw  County  (part) 

tea  40  CFR  81  181 

ACXn  1 1 1  Northwest  Mame  Intrastate  (Remainder  oO 

Undassifiable/ Attainment 

see  40  CFR  81  182 

Aroostook  County 

Franklm  County  (part) 

Oxiord  County  (p«t) 

PenotMcot  County  (part) 

Piscataquis  County  (part) 

Somerset  County  {pttX) 

'  Th*  die  ia  Niwwi<jei  t5, 1«»0.  unless  ottierwiM  noted. 


Maine — PM-10  Initial  Nonattamment  Areas 


Oaaagnaled  Area 

uiavsiiiuaiiuii 

Oala 

Type 

Dal* 

Type 

Aroostook  County 
City  of  Presque  Isle 

11/15/90 

Nonattamment 

11/15/90 

Moderate 

23.  Section  81.321  is  amended  by 
revising  the  tables  for  "Maryland- 
Ozone  (Oj)"  and  "Maryland— CO"  to  be 


inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Maryland— SOi"  to  read  as  follows: 


981.3>1    Maryland. 
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Maryland— Cart>on  Monoxide 


Designated  Area 


Baltimore  Area 

Baltimore  City  (part) 
Regional  Planning  District  No.  118  (generally  correspond- 
ing to  the  Central  Business  District). 
Washington  Area 

Montgomery  County  (part) 
Election  D«.tricts  4.  /.  13 

Prince  George's  County  (part) 

Election  Districts  2.  6, 12.  16.  17.  18 _ 

AOCR  047  National  Capital  Interstate  (Remainder  oO — 

Montgomery  County  (part) 
Remainder  of  county 

Princa  George's  County  (part) 
Ramaindar  ol  County 
AOO^  112  Central  Maryland  IntrasUte 

Frederick  County 
AOCR  113  Cumbertand-Keysar  IntersUte 

Allegany  County 

Garrett  County 

Washington  County 
AOCR  114  Eastern  Shore  Interstate 

Carolina  County 

Cadi  County 

Dorchester  County 

Kent  County 

Queen  Anne's  County 

Somerset  County 

Talbot  County 

Wicomico  County 

Worcester  CourAf 
AOCR  115  Metro.  Baltimore  Intrastate  (Remainder  oO-.; 

Anne  Arundel  County 

Baltimore  City  (part)  | 

Remainder  of  (^ 

Baltimore  County 

Carroll  County 

Harford  County 

Howard  County 
AOCR  lie  Southern  Maryland  Intrastate 

Calvert  County 

Charles  County 

St  Mary's  County 


Designation 


Date' 


Typa 


Nonattainment 


Nonattainment 


Nonattainmertl 
Undassjfiable/Attainmenl 


Uftdassifiable/Attainmenl 
Undassifiable/Attainment 

Undassifiable/ Attainment 


ClassiDcatkxt 


0ata> 


Typ« 


Moderate  S  I2.7ppm 

Moderate  i  12.7ppm 
Modarala  i  l2.7Dom 


Undassifiable/Attainment 


Undassifiable/Attainment 


This  data  is  November  15, 1990,  unless  othenma  noted. 


Maryland— Ozona 


Desigrwted  Area 


Baltimore  Area 
Anne  Arundel  County., 
Baltimore 

City  of  Baltimore 

Baltirnore  County 

CanoN  County 

Harford  County 

Howard  County . 


Kent  County  and  Queen  Anne's  County  Area 

Kent  County 

Queen  Anrw's  County 

Ptiiladelphia-WilmingtorvTrenton  Area 

CecH  County 

Washington,  DC  Area 

Calvert  County 

Charles  County 

Frederick  County 

Montgomery  County „ 

Prirxse  George's  County 

AOCR  113  Cumbertand-Keyser  Interstate 

Allegany  County 

Garrett  County 

Washington  County  : 


Designation 


1/6/92 
1/6/92 


Typa 


Nonattainment 

NonattairHnem 
Nonattainment 
Nonattainmant 
Nonattainment 
Nonattainment 

Nonattainment 
NoTMttainment 

Norattainment 

Nonattainrrient 
Nonattainment 
Npnattainmant 
Nonattainment 
Nonattainment 
Undassifiable/Attainment 


Ctasaltication 


Data' 


1/6/92 
1/6/92 


Typa 


Sevara-15 

Sevara-15 
Savara-15 
Savara-iS 
Savar»-15 
Savere-15 

Margirwl 
Marginal 

Savara-15 

Serious 

Sarioua 
Serious 

Serious 
Sarioua 
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Marytand— Ozooa 


Designation 

Classification 

Owignated  Area 

Dal>> 

Type 

Oate> 

Type 

ACXJR  114  Eastern  SNxe  Irrterstate  (Remainder  ol) — 

Caroline  County 

Dorchester  County 

Somerset  County 

Talljot  County 

Wicomico  County 

Worcester  County 
A/V^  11 A  '^rwrttwyn  Mwriflfvt  Intrastate  (Remainder  oO 

Uiicmssiiiauie/  «ii«iiniw»n 
Undassifiatte/Attainment 

St  Mary's  County 

Tins  date  is  November  15,  1990.  unless  otttenvise  noted. 


24.  Section  81.322  is  amended  by 
revising  the  tables  for  "Massachusetts — 
Ozone  (Oj)"  and  "Massachusetts — CO" 


to  be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Massachusetts — SO«"  to  read  as 
follows: 


S81J22    MassachuMttB. 


Miiniii'tmnnri — Cartmn  Monoxide 


Designated  Area 


Boston  Area 
Middlesex  County  (part) 
Cities  o^  Camtxidge.  Everett.  Matden.  Medford.  and  Sonv 
ervtlle. 
Norfolk  County  (part) 

Quincy  City 

Suffolk  County  (part) 

Cities  at.  Boston,  Chelsea,  and  Revere 

LoMvetl  Area 
Middlesex  County  (part) 

Lo«»ellCity — 

SpnngfieM  Area 
Hampden  County  (part) 

Springfiek)  Oly _ 

Walttiam  Area 
MKMiesax  County  (part) 

.Waltham  City ~ - 

Worcester  Area 
Worcester  County  (part) 

City  o»  Worcester 

AQCfl  042  Hartford-New  Haven-SpringfieW _ „~ 

■  ^ihwWt  v^DW^y 

Hampden  County  (part) 
Cities  of:  Ctrnxpee.  Holyoke.  and  Wesrfwtd  Townships  of: 
Agawam,  Blandford,  Bnmfiekl.  Ct>eeMr.  East  Longmead- 
ow.  Gramnlle.  Hampden.  Holtand.  Longmeadow,  Ludk>w, 
Monson,  PUootgomery.  Palmer.  Russell.  Souttiwick.  Tol- 
land. Wales.  West  Spnngiiakl.  and  Wilbraham 
Hampstwe  County  (part) 
City  of  Norttitwmpton  TownaTi^w  ot   Amherst,   Betoher- 
town,  CtiesterfieM,  CwmMngtoa  Easthampton.  Goshen. 
Granby,     Hadley.     HatlieU,     Huntmgton,     Middlefiekl. 
Pelham,  Soutt^amploo.  South  Hadley.  Ware,  Westham^ 
ton,  Williamsburg,  and  Worttwigton 

AQCR  117  Berkshire  Intrastate 

Berkshire  County 

AQCR  IIS  Central  Massachusetts  hUrMtata 

MKkSesex  County  (part) 

Towrtships  of:  Astiby.  Shirtey.  and  Townsend 
Worcester  County  (pwt) 


Designation 


Type 


Nonattainment 

Nonattalnment 
Nonattainment 

Nonattainment 

Nonattainiaent 

Nonattainment 


Nonattainment 
Unciassifiable/ Attainment 


Classificatkxi 


Date' 


Type 


Unciassifiable/ Attainment 
Urtdasaifiable/ Attain  merit 


Moderate  £  12  7ppm 

Moderate  S  127ppm 
Moderate  i  12.7ppm 

Not  Classified 

Not  Classified 

Not  Classified 

Not  Classified 
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Massachusetts— Cartxjn  Monoxide 


Oaaslficatton 

Designated  Area 

Data' 

Typa 

Data' 

Typa 

Cities  of:  Laon*wter.  Fitchbura  and  Gardner.  Townships 

of:  Ashbumham.  Athol,  Auburn,  Barre,  Berlin,  Black- 

stone,  Boytston,  Brookfiekt,  Chartton,  Qinton,  Douglas, 

• 

Dudley,   East   Brookfiled.  Grafton,   Hardwich.   Hanrard, 

Lunenburg,  Mendon,  MttMy.  MilMlle,  New  Braintree. 

Northborough,  Northbhdge,  North  Brookfiekt  Oakham, 

" 

Oxford,  Paxton.  Petersham,  PhiBlpston.  Princeton,  Royal- 

ston,  Rutland.  Shewsbury,  Soufhbndge,  Spencer.  Ster- 

: 

ling.  Sutton,  Templeton,  Upton.  Uxbndge.  Warren,  Web- 

ster,  Westborough.   West  Boylston,   West   Brookfiekl. 

* 

Westminster,  and  Winchandoo 

AQCR  119  Meuopolitan  Boston  Inkaatate _ 

UndaaaifiaHe/ Attainment 

Essex  County  (part) 

Cities  of:  Beverly,  Gkxicestar,  Lymt,  Peabody.  and  Salem. 

Townships  of:  Danvers,  Essex,  Ipswitch.  LynnfieW.  Man- 

chester.   Marblehead.    MMdIstown,    Nahant.   Rockport. 

,  ■ 

Saugus,  Swampscott,  TopataM,  and  Wenhanrt 

Cities  of:   Marltxxough,   Melrose,   Newton,   and  Wobum 

' 

Townships  of:  Acton,  Arlington,  Ashland,  Bedford.  Bel- 

Jft 

mont,  Boxtxxough,   Burlington,  Concord,  Framingham. 

HolKston,  Hopldiiton,  Hudsorv  Lextngtoa  Uncoln,  May- 

nard.  Natiok.  Nortd  RMdbig.  Readng.  Shetbom,  Stone- 

ham,  Stow,  Sudbury,  Wakeftokl  Watertown.  Wayland, 

Wilmington,  and  Wmchestar 

Nortolk  County  (part) 

Towfiships  of:  Avon,  Braintree,  BrookMne.  Canton.  Cohat- 

set.  Dedham,  Dover.  Holbrook,  MedfiekJ,  Millis,  Milton. 

Needham,     Nortolk,     Norwood,     Randolph,     Sharoa 

Stoughton.  Walpoie,  Weilesley,  Westwood,  and  Wey- 

mouth 

Plymouth  Courtly  (part) 

City  of  Brockton:  Townships  of.  Abington,  Bhdgewater. 

Ouxbury,  East  Bridgewater,  Hanover,  Hansorv  Hingham, 

' 

andHufl. 

AQCR  120  Metropolitan  Providence  Interstate _..    

tJndasslfiabia/ Attainment 

Barnstable  County  (part) 

Townships  of:   Barnstable,   Bouma,   Brewster,  Chatham, 

Dennis.  Eastfiam,  FalfTxxjth,  Harwich,  Mashpee,  Orleans, 

Provmcetown,  Sandwicti,  Tnjro.  Wellfleel,  and  Yarmouth. 

Bristol  County  (part) 

Cities  of:  Attlefooro,  Fall  River,  New  Bedford,  and  Taunton; 

Townships  of:  Acushnet,  Berkley,  Dartmouth,  Dighton. 

Fairhaven,    Freetown,    Mansfiekt    North    Attleborough, 

sea,  and  Westport 

Dukes  County  (part) 

Townships  of:  Chilmarti.  Edgartown,  Gay  Head,  GosnoM. 

Oak  Bkiffs.  Tisbury,  and  West  Tisbury 

Norfolk  County  (part) 

Townships    of:    Bellingham,    Foxtwrough,    Franklin,    and 

Wrenton 

Plymouth  County  (part) 

Townships  of:  Canrer  Halifax,  Kingston,  Lakeville.  Marion, 

.  ' 

Mattapoisett.  Middleborough,  Plymouth,  Plympton,  Roch- 

ester, and  Warham 

Worcester  County  (part) 

MiHord  Township 

AQCR  121  Merrimack  Vatley-S  New  Hampshire 

Unciassifiable/ Attainment 

Essex  County  (part) 

Townships  of:  Andover,  Amesbury.  Boxford,  Georgetowtt, 

Newbury,  Newburyport,  North  Andover,  Rowley,  Salis- 

bury, and  West  Newbury 

Middlesex  County  (part) 

Townships  of.  Ayer.  Billerica,  Carliale,  Chelmsford,  Dracut 

Dunstable,    Groton.    Littleton,    Pepperell,    Tewksbury, 

I 

Tyngsborougft.  and  Westford 

>  This  date  is  November  15,  1990,  tMiless  othennise  noted. 


.  r 
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Massachusett*— Ozon* 


Oasignated  Area 


Dasignation 


Typa 


Classification 


Typa 


Boston-Lawrenoa-Worcestsr  (E  Mass)  Araa 

Bafnstat)4«  County ._ 

Bnstoi  County „..„_. 

CXikes  County.. 

EsMx  County . 

Middlesex  County . 
Nan tucttet  County. 

Norfolk  County . 

Ptymootti  County .„ 
Suftotk  County.. 


Worcester  County  ..„ 
SpnngfieW  (W.  Mass)  Araa 

Berkshire  County ^ 

Franktin  County .... 
Hampden  County. 
Hampstwa  County. 


Nonattatnment 
Norutttamment 

Nonatlainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 

Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 


Serious 

Serious 
Sarioua 
Serioua 
Sarioua 
Sarioua 
Sarioua 
Sarioua 
SartouB 
Sartous 

Serioua 
Sarioua 
Sartoua' 
Sarioua 


Ttiis  data  ia  NovamtMr  15.  1990.  uniasa  otharwisa  noted 


25.  Section  81.323  is  amended  by 
revising  the  tables  for  "Michigan — 
Ozone  (O,)"  and  "Michigan— CO",  and 


by  adding  a  new  table  titled 
"Michigan — PM-10"  to  be  inserted  In 
alphabetical  order  immediately 


following  the  tabular  entry  for 
"Michigan — SO«"  to  read  as  follows: 

SS1.323    MIcMgaa 


Mictiigan— Cait>on  MonoxkJa 


Oeaignatad  Araa 


Detroit  Araa 

Areas  included  wittwi  Iha  Monning  (counter  -  clockwise): 
Uka  St  Clair  to  14  Mile  Road  to  KaMy  Road.  N  to  15  Mile 
Road  to  Hayes  Road,  S  to  14  Mile  Road  to  Oawson  City 
boundary,  tolkMMng  N.  Ctawson  City  twundary  to  N.  Royal 
Oak  City  boundary  to  13  Mile  Road  to  Evergreen  Road  to 
aoutham  Baverty  Hiss  City  boundary  to  souttiem  Bingham 
Farma  Crty  boundary  to  soutfiem  Franklin  City  boundary  to 
Inksiar  Road,  south  to  Pannsytvania  Road  extending  east 
to  the  Detroit  River 

Macomb  County  (part) 

Oakland  County  (pwt) 

Wayne  County  (part) 

AOCR  082  ElktMrt-Benton  Harbor  Interstate 

Bemen  County 

Cass  County 

Van  Bursn  County 
AOCR  122  Central  Michigan  Intrastate  u 

Allegan  County 

Arenac  County 

BayCourrty 

ClareCoonty 

Genesee  County 

Gladwin  County 

Gratiol  County 

Huron  County 

Ionia  County 

Kmco  County 

Isabella  County 

Kent  County 

Lake  County 

Lapeer  County 

Mason  County 

Mecosta  County 

Midland  County 

Montcalm  County 

Muskegon  County 
.  Newaygo  County 

OcaanaCounly 

OgemawCounty 

Osceola  County 


Designation 


Data' 


Typa 


Nonattainment 
Nor^attainment 
Nonattainment 
Undassifiabla/Attainmant 


Unctassi1iat>le/Attainment 


Classification 


Typa 


Not  Classified 
Not  Classified 
Not  Classified 
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Michijin    Cubon  Monoxide 


Oeaignatad  Area 

niHinlluri 

^** «*■  — ^1 

0M8> 

Typa 

Oaia* 

Typa 

Ottawa  Countf 

RoaooQwiton  County 

1 

. 

Saginaw  County 

Sanilac  Couttty 

Shiawaasaa  County 

Tuacola  County 

Undassifiabte/Attainmenl 

Macomb  County  (part) 

Ramaindar  of  County 

OaMwtd  County  <part| 

Ramaindar  6(  County 

SLCWr  County 

Wayna  County  (part) 

,    Ramiyndar  of  County 

AOCR  124  Metropolitan  Toledo  mtarstata ._     J 

Undassifiabla/Attainmant 

Monroe  County 

AOCR  125  South  Central  MicNgM  Mrastale ~ 

t  ^M^^^rii^*^  /  AttsinfnonI 

. 

Barry  County 

Branch  County 

~ 

CatKxm  County 

• 

Clinton  County 

Eaton  County 

HMadale  County 

InghamCounty 

Jackaon  County 

Kalamazoo  County 

1 

Lar«awaa  County 

1 

Livingston  County 

St  Joaaph  County 

, 

Washtenaw  County 

AOCR  126  Upper  Mwhigan  Intrastata 

Undaasifiabla/Attainmanl 

Aloona  County 

AlgarCounty 

, 

Alpena  County 

. 

AntrimCounly 

Baraga  County 

BanziaCounty 

Charlevoix  County 

Chaix>ygan  County 

Chippewa  County 

Crawford  County 

DeNaCounty                                                  ■* 

Dicfclnson  County 

Emmet  County 

Gogebic  County 

m 

Grand  Traverse  County 

-       ■ 

Houghton  County 

Iron  County 

Kalkaska  County 

Keweerww  County 

■ 

Laalanau  County 

Luce  County 

Mackinac  Courrty 

Manistee  County 

Marquette  County 

1 

Missaukee  County 

Montitxjrency  Coun^f 

Ontonagon  County 

• 

Oscoda  Courtty 

OtsagoCounty 

■ 

Prasqua  Isle  County 

Schoolcraft  County 

■ 

Waxford  County 

<^  This  Mm  is  November  15. 199Qt»  unless  othsmvise  noted. 
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Mictitgan— Ozon* 


Designated  Area 


AHegan  County  Area 

Atte^n  County _. 

Barry  County  Area 

Barry  County 

Battle  Creek  AMt 

Cattxxm  County 

Benton  Hartxx  Area 

Bemen  Cotinty  „ 

Brancti  County  Area 

Brarxrfi  County 

Cass  County  Area 

Cass  County 

Detroit-Ann  Art>or  Area 

Uvmgston  County 

Macomb  County 

Monroe  County 

Oakland  County 

Si  Oaif  County _ 

Washtenaw  County. 

Wayne  County 

Flint  Area 

Genesee  County.. 
Grand  Rapids  Area 

Kent  County 

Ottawa  County . 
Grabot  County  Area 

Gratiol  County „ 

Hillsdale  County  Area 

Hillsdale  County _ 

Huron  County  Area 

Huron  County 

Ionia  County  Area 

hxna  County 

Jackson  Area 

Jackson  County . 
Kalamazoo  Area 

Kalamazoo  County.. 
Unstfig-East  Lanaing  Aim 

Clinton  County 

Eaton  County 

Ingtiam  County  _ 
Lapeer  County  Area 

Lapeer  County.- _. 

Lenawee  County  Area 

Lenawee  County 

Montcalm  Area 

Montcalm  County 

Muskegon  Area 

Muskegon  County 

Sagmaw-Bay  City.Midtand  AfM 

Bay  County 

Midland  County 

Sagmaw  County 

Samlac  County  Area 

Samtac  County . „ 

SNawassee  Cotinty  Araa 

StMwassee  County „ 

St  Joseph  County  Area 

St  Joseph  County 

Tuscola  County  Area 

Tuacoia  County 

Van  Buren  County  Area 

Van  Buren  County „  

AQCR  122  Central  Michigan  Inlraatate  (Remainder  oO . 

Arenac  County 

OareCounty 

Gtadwm  County 

Iosco  County 

Isabella  County 

Lake  County 

Mason  County 

Mecosta  County 

Newaygo  County 

Oceana  County 

Ogamaw  Cour>ty 

Osceoia  County 


Designation 


Dale' 


Type 


Nonattainment 

Nonattainment 

^4onattainmem 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 

Nonattalnnoent 

Nonattainment 
Nonattainment 

Nortattainment 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 
NorMttamment 
Nonattairwnent 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 
Nonattainment 
Nonattairtmant 

Nonattainment 

Noffattamment 

Nonattaimnent 

Nonattainment 

Nonattainment 
Unclassifisble/ Attainment 


Clasaification 


Type 


Incompleie  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 

Trartsitiorul 

Moderate 
Moderate 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Tranaitlonal 
Transitional 
Transitkxial 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Serious* 

Incomplete  Data 
Incomplete  Data 
Incomplete  Data 

Incomplele  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 
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Michigan— Ozone 


Designated  Area 


Roecommon  County 
AQCR  126  Upper  Michigan  Intrastate  (part) 

Marquette  County 

AOC»  126  Upper  Michigan  Intrastate  (Remainder  of). 

Alcona  County 

AlgerCouniy 

Alpena  County 

Antrim  County 

Baraga  County 

Benzie  County 

Charlevoix  County 

Cheboygan  County 

Chippewa  County 

Crawford  County 

Delta  County 

Dickinson  County 

Emmet  County 

Goget)ic  County 

Grand  Traverse  County 

Houghton  County 

Iron  County 

Kalkaska  County 

Keweenaw  County 

Leeiaitau  Clounty 

Luce  County 

Mackinac  County 

Manistee  County 

Menominee  County 

Missaukee  County 

Morttmorency  County 

Ontonagon  County 

Oscoda  County 

OtsegoCounty 

Presque  Isle  County 

Schoolcraft  County 

Wexford  County 


Designation 


D«e> 


Type 


Unclassifiable/  Attainrtianl 
Undassifiable/Attainment 


Ctassificatkin 


D«e> 


Type 


■  This  dale  is  November  IS,  1990.  unless  otherwise  noted. 

*  The  stata  requested  time  to  study  the  boundaries  under  section  107(d)(4)(A)(iv).  The  boundaries  Of  the  Muskegon  Area 
evakiatkxi  of  that  study  by  EPA.  Any  change  in  the  boundary  may  result  in  a  change  in  the  dassrfication  tor  part  of  the  county. 


wiH  t>e  detsrwined  based  upon 


Michigaiv-PM-10  Initial  Nonattainment  Areas 


Designation 

Ctasslfk:ation 

Designated  Area 

Date 

Type 

QMS 

Type 

Wayne  County 
The  area  bounded  by  Mtehigan  Avenue  from  Its  intersection 
with  1-75  west  to  1-94.  1-94  southwest  to  Greenfiek)  Road. 
QreenfieM  Road  south  to  Schaeter  Road.  Schaefer  Road 
south  and  east  to  Jefferson  Avenue,  Jefferson  Avenue 
south  (Biddle  Avenue  through  the  city  of  Wyandotte)  to 
Sibley  Avenue.  Sibley  Avenue  west  to  Fort  Street,  Fort 
Street  south  to  King  Road,  King  Road  east  to  Jefferson 
Avenue,  Jefferson  Avenue  south  to  Helen  Road.  Helen 
Road  east  extended  to  Trenton  Channel,  Trenton  Channel 
north  to  the  Detroit  River,  the  Detroit  River  north  to  the 
Ambassador  Bridge.  Ambassador  Bridge  to  1-75.  1-75  to 
Michigan  Avenue. 

11/15/90 

Nortattainrttent 

11/15/90 

- 

26.  Section  81.324  is  amended  by 
revising  the  tables  for  "Minnesota — O*" 
and  "Minnesota— CO",  and  by  adding 


new  tables  titled  "Minnesota— Lead" 
and  "Minnesota— PM-10"  to  be  inserted 
in  alphabetical  order  immediately  - 


following  the  tabular  entry  for 
"Minnesota— SOi"  to  read  as  follows: 

1 11.324    MtfNMMta. 
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MinnMOte— Cwt)On  Monoxidv 


Dasignaliort 

QaaaMiiMition 

Designated  Area 

DMa' 

Typa 

QMS' 

Typs 

DututhArea 

St  Lou«  County  (part) 

Crty  o<  CXjiuth _ 

1/6/K 

1'6/92 

MOOV^Sttt  S  i2.7ppfft 

Minneapc*»-St  Paul  Area 

Anoka  County — ™ „ 

Nonattainment 

Moderate  ji  12  7ppm 

Carver  County  (part) 

Nonattainment 

Moderate  S  I27ppm 

Wacon«a,  Watertown.  Young  Amenca.  Chaaka  Townahip. 

LaketoiHn    Totwnsfiip.    Waconia    Township.    Watertown 

Township.  Young  America  Township. 

Dakota  County  (part) 

Apple   Valley.    Bumsville.    Eagan.    Fafnungton,    Hastings, 

Nortattainment 

Moderate  S  12.7ppm 

dota  Heights.  Rosernount.  South  St.  Paul.  Sunfish  Lake, 

West  St  Paul. 

' 

Hennepin  County ..._ 

Nonattainment 

Moderate  i,  I2.7ppm 

Ramsey  County _ 

Nortattainment 

Moderate  j  I2.7ppm 

Scort  County  (part) 

Bene  Plame.  Elko.  New  Market  New  Prague.  Prior  Lake, 

Nonattainment 

Moderate  S  I2.7ppm 

Savage.   Shakopee.   Credit   River   Township.   Jackson 

Township.  LouisviNe  Township.  New  Market  Township, 

Spring  Lake  Township. 

Washington  Co-jnty  (part) 

All  cities  and  townships  except  Denrnark  Township 

Nortattainment 

Moderate  i,  I2.7ppm 

Wnght  County  (part) 

Moderate  ;S  I2.7ppm 

AibertviHe.     Annandale.     Buffalo.     Oearwater.     Cokato. 

Michael.    South   Haven.   Waverly.    Oayton   (Wrtgtit   Co. 

part),  Buffak)  Township.  Chatham  Tomrnship.  Oeanvatar 

. 

Township.  Cokato  Township.  Connna  Township.  Frar*- 

tort  Township.  Maple  Lake  Township,  Frankhn  Township. 

MarytvMe    Township,    Montlcelk>    Township,    Ostego 

Township,  Rockford  Township.  Silver  Creek  To«vnship. 

Southside  Township 

ACXR  131  Minneapolis-St  Paul  Intrastate  (Rernamder  of) 

Undassifiable/  Attainment 

Carver  County  (part) 

Remainder  of  County 

Dakota  County  (part) 

Remainder  of  County 

Scott  County  (part) 

Remainder  of  County 

WasNngton  County  (part) 

Denmark  Township 

RasI  nf  .<;ia>a                                                  

UndAftsifiabte/ AttAlnmdnt 

Aitkin  Courtty 

4r>  *^v*»^P^P*i'^a^r'^r'  rvvv^H'  ■■  '  <^>  '1 

Becker  Couiity 

Beltrami  County 

Benton  County 

Big  Stone  County 

Blue  Earth  County 

Brown  County 

Carlton  County 

Cass  County 

Chippewa  County 

Chisago  C/Ounty 

Clay  County 

Clearwater  County 

Cook  County 

Cottonwood  County 

Crow  Wing  County 

Dodge  County 

Douglas  County 

Fanbault  County 

Fillmore  County 

Freeborn  Courrty 

Goodhue  County 

Grant  County 

Houston  County 

Hubbard  County 

, 

Isanti  County 

• 

Itasca  County 

Jackson  County 

• 

Kanabec  County 

Kandiyohi  County 

Kittson  County 

Kooctikrhing  County 
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Minnesota— Cartjon  Monoxide 

Dasignatad  Area 

Designation 

CtasaMteatton 

Oala> 

Typ« 

0ala> 

Typo 

Lac  qui  Parte  County 

lake  County 

Lake  ol  the  Woods  County 

• 

Le  Sueur  County 

Lincoln  County 

Lyon  County 

Mahnomen  County 

Marsha*  County 

Martin  County 

McLaod  County 

Meeker  County 

MMIe  Lacs  County 

Morrison  County 

Movrer  County 

Murray  County 

Nicowt  County 

NoblasCounty 

Norman  County 

Olmsted  County 

Otter  TaN  County 

Pine  County 

Pipestone  County 

Polk  County 

V 

Pope  County 

Red  Lake  County 

Redwood  County 

Refiville  County 

Rice  County 

Rock  County 

Roseau  County 

' 

, 

Sherburne  County 

Sibley  County 

Steams  County 

» 

Steele  County 

Stevens  County 

St  Louis  County  (pari) 

Remainder  ol  County 

Swift  County 

Todd  County 

Traverse  County 

Wabasha  County 

Wadena  County 

Waseca  County 

WatotMvan  County 

Wilkin  County 

Winona  County 

Wright  County  (part) 

Remainder  ol  County 

Yellow  Medtoine  County 

'  This  data  la  Novambar  15. 1990.  unlaw  othenvisa  noted. 


Minnesota— Lead 

^^      1                                                                           B      i             • 

Designated  Area 

Designation 

i^SMtncsDon 

Data 

Typ« 

Data 

Typo 

Dakota  County  (part) 

1/6/92 

Nonattainment 

Lone  Oak  Road  (County  Road  26)  to  the  north.  County  Road 
63  to  the  east  Westcott  Road  to  the  south,  and  Lexington 
Avenue  (County  Road  43)  to  the  west 
Rest  of  State  Not  Designated 
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Minn— oto  ■  Ozone 


MlnriMoti    Ozone 


OMignated  Area 


Carlton  County 

Lake  County 

Otmsted  County „™..._ 

Shettxime  County 

St  Louis  County _ 

AOCR  131  MinnMpoli*-St  Paul  miraalate. 
Anoka  County 

Carver  County 
Dakota  County 

Hennepin  County 

Ramsey  County 

Scott  County 

Washington  County 
Rest  o«  State _ „ „ 

Aitkin  County 

Becker  County 

Bettraml  County 

Benton  County 

Big  Stone  County 

Blue  Earth  County 

Brown  County 

Cass  County 

Chippewa  County 

Chisago  County 

Clay  County 

Oearwater  County 

Cook  County 

Cottonwood  County 

Crow  Wing  County 

Dodge  County 

Douglas  County 

Fanbault  County 

Fillnxxe  County 

Freeborn  County 

GoodtHje  County 

Grant  County 

Houston  County 

Hut)bard  County  • 

Isant  County 

Itasca  County 

Jackson  County 

Kanabec  County 

Kandiyohi  County 

Kittson  County 

Koochiching  County 

Lac  qui  Parte  County 

Lake  of  ttw  Woods  County 

La  Sueur  County 

Lincoln  County 

Lyon  County 

Mahnomen  County 

Marshall  County 

Marbn  County 

McLeod  County 

Meeker  County 

Mille  Lacs  County 

Morrison  County 

Mower  County 

Murray  County 

Nicollel  County 

Nobles  County 

Norman  County 

Otter  Tan  Coutity 

Pennington  County 

PinaCounty 

Pipastorta  County 

Polk  County 

Pope  County 

Red  Lake  County 

Redwood  County 

Renville  County 

Rice  County 

Rock  County 

Roseau  County 

Sibley  County 

Steams  County 


; 


Designation 


Typa 


Unclassifiable 
Unclassifiable 
Unclassifiable 
Undassifiable 
Undasaifiabie 
Unclassifiable 


/Attainment 
/Attainment 
/Attainment 
/Attainment 
/Attainment 
/Attainment 


Unclassifiable/ Attainmerrt 


CtatsHicatkxi 


Data' 


Typ« 


Designated  Area 

nealgneUon 

-n.-r.rpi 

tm»* 

Type 

OMe> 

T*pe 

Steele  County 

Stevens  County 

Swm  County 

Todd  County 

Traverse  County 

Wabaatia  County 

Wadena  County 

Waseca  County 

Watonwan  County 

Wilkin  County 

Winona  County 

Wright  County 

• 

' 

Yellow  Medtoine  County 

Minnesota— PM- 10  Initial  Nonattalnment  Areas 


Designated  Area 

Daalgmtion 

uaaanicaDon 

Date 

Type 

Date 

Type 

Ramsey  County 

The  area  bounded  by  the  Mississippi  River  from  Lafayette  to 

11/15/90 

Nonattalnment 

11/15/90 

Moderate 

Routs  494,  Route  494  east  to  Route  61,  Route  61  north  to 

1-94,  1-94  west  to  Lafayette,  and  Utayette  south  to  the 

Mississippi  River. 

Olmsted  County 

The  area  bounded  on  the  south  by  y.S.  Highway  14;  on  the 

11/15/90 

Nonattainment 

11/15/90 

ModCfftt^ 

west  by  U.S.  Highway  52;  on  the  north  by  14th  Street  N.W. 

between  U.S.  Highway  52  and  U  a  Route  63  (Broadway 

Avenue).  U.S.  Route  63  north  to  Northern  Heights  Drive, 

" 

N.E.,  and  Northern  HeighU  Drive  N.E.  extended  east  to 

the  1990  City  of  Rochester  limits;  and  on  the  east  by  the 

1990  City  of  Rochester  Nmlts.. 

/ 

27.  Section  81.325  is  amended  by 
revising  the  tables  for  "Mississippi — 
Ozone  (O,)"  and  "Mississippi— CO"  to 


be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Mississippi— SOt"  to  read  as 
follows: 


Mississippi— Carbon  Monoxide 


9«1-329    Mississippi. 


Designated  Area 


StatewMe 

Adams  County 
Alcorn  County 
Amite  County 
Attala  County     I 
Benton  Couiity 
Boltwar  County 
Calhoun  County 
Carroll  County 
Chlckaaaw  County 
Choctaw  County 
Claibome  County 
Clarke  County 
Clay  County 
Coahoma  County 
Copiah  County 

De  Solo  County 
Forreet  County 
Franklin  County 
George  County 


Date* 


Type 


Undasslflable/Attainmenl 


Ctesalficallon 


Type 
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Mississippi— Carbon  Monoxide 

Designation 

Classification 

Designated  Area 

Oata> 

Type 

Daia> 

Typa 

Greene  County 

Grenada  County 

Hancock  County 

Harrison  County 

Hinds  County 

Hoinies  County 

Humphreys  County 

,     - 

Issaquena  County 

Itawamba  County 

Jackson  County 

Jasper  County 

Jefferson  County 

Jefferson  Davis  County 

JonasCounty 

Kemper  County 

* 

Lafayette  County 

Lamar  County 

- 

Lauderdale  County 

Lawrarwe  County 

Laika  County 

Lae  County 

Leflore  County 

LiTKOln  County 

LowHides  County 

Madten  County 

Marion  County 

Mtfslian  County 

Monroe  County 

Montgomery  County 

Neshoba  County 

Newton  County 

Noxubee  Courity 

Oktibbefw  County 

Panola  County 

Pearl  River  County 

Perry  County 

Pike  Cotmty 

Pontotoc  County 

Prentiss  County 

Quitman  County 

Rankin  County 

Scon  County 

Sharkey  County 

Simpson  County 

Smith  County 

Stone  County 

Sunflower  County 

Tallahatchie  County 

Tale  County 

T<)pah  County 

Tishomingo  Co«jnty 

. 

Tunica  County 

Union  County 

Walthall  County 

Warren  County 

Washington  County 

Wayne  County 

Webster  Courity 

Wilkinson  County 

Winston  County 

Yalobusha  County 

Yazoo  County 

■  This  dale  is  November  15,  1990,  unless  otherwise  noted. 


Mississippi— Ozotw 


Desigrtated  Area 

Designation 

Classification 

Data' 

Type 

Data' 

Type 

Statewide „„ 

Unclassifiable/ Attainment 

AdamsCounty 
AlcomCounty 
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Minlnippl    Oiona 


Daalgnated  ATM 


Amite  County 
Attala  County 
Benton  Courity 
Bolivar  County 
Callioun  Courity 
Carrolt  Coonty 
Chickasaw  County 
Choctaw  County 
Cta>>ome  County 
Claitw  Coonly 
Clay  County 
Coahoma  County 
Copiah  County 
Covington  County 
De  Soto  County 
Forrest  County 
Franklin  County 
George  County 
Greene  County 
Granada  County 
Hancock  County 
Harriaon  County 
Hinds  County 
Holmes  County 
Humphreys  County 
Issaquena  County 
Itawamba  County 
Jackson  County 
Jasper  County 
Jefferson  County 
Jefferson  Davis  County 
Jones  County 
Kemper  County 
Lafayette  Courity 
Lamar  County 
Lauderdale  County 
Lawrence  County 
Laake  County 
LaeCounty 
Leflore  County 
Lincoln  County 
Lowndes  County 
Madison  County 
Manon  County 
Marshall  County 
Monroe  County 
Montgomery  County 
Neshoba  County 
Newton  County 
Noxubee  County 
Oktibbeha  County 
Panola  County 
Pearl  River  County 
Perry  County 
Pike  County 
Pontotoc  County 
Prentiss  County 
Quitman  County 
Rankin  County 
Scott  County 
Sharkey  Coijnty 
Simpson  County 
Smith  County 
Stone  County 
Sunflower  County 
Tallahatchie  County 
Tate  County 
Tvpah  County 
Tishomingo  County 
Tunica  County 
Union  County 
Walthall  County 
Warren  County 
Washington  County 
Wayne  County 
WetMter  County 


Type 


Clasaiticatkw 


DMa> 


Type 
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Mississippt— Ozon« 


Oesignatad  ATM 

Dasionation 

Ctassificalion 

Oala> 

Type 

Date' 

Typ« 

WUkinsoo  County 
Winston  County 
Yalotoosha  Cwmty 
Yazoo  County 

» 

■  TNs  data  ia  Nowacnber  15.  T990,  unless  ottienoise  noted. 


28.  Section  81.326  is  amended  by 
revising  the  tables  for  "Missouri— Ozone 
(Oj)"  and  "Missouri — CO",  and  by 


adding  a  new  table  titled  "Missouri — 
Lead"  to  be  inserted  in  alphabetical 
order  immediately  following  the  tabular 


entry  for  "Missouri — SO»"  to  read  as 
follows: 

{•1.326    Missouri. 


Missouri— Cartwn  Monoxide 


Designated  Area 


Date' 


Type 


Classification 


Date' 


Type 


St  Louis  Area 

St  Louts  City _ 

St  Lous  County  (part) 
The  area  anconipassed  t>y  the  1-270  and  tt>e  Mississippi 
River. 
AOCR  137  (Northern  Missouri  Intrastate 

Pike  County „ „ 

Ralls  County 

AOCR  137  Norttiem  Missouri  Intrastate  (Remainder  oO — 

Adav  County  , 

Andrew  CoiKity 

Atctxson  County 

Audrain  County 

Boorw  County 

Caldwell  County 

Callaway  County 

Carroll  County 

Chariton  County 

Oarti  County 

Oirrton  County 

CotaCounty 

Cooper  County 

Daviess  County 

OeKalb  County 

Gentry  County 

Grundy  County 

Harrison  County 

Holt  County 

Howard  County 

Knox  County 

Lewis  County 

Lincoln  County 

Linn  County 

Uvmgston  County 

Macon  County 

Manon  County 

Mercer  County 

Moniteau  County 

Monroe  County 

Montgomery  County     • 

Nodaway  County 

Osage  County 

Putnam  County 

Randolph  County 
'   Saline  County 

Schuyler  County 

Scotland  County 

SheA>yCounty 

Sullivan  County 

Warren  Courfty 

Worth  County 
Rest  of  State 

Barry  County 


Nonattainment 
Nonattainntent 


Unciassifiable/ Attainment 
Undasaifiable/ Attainment 
UndaaaMiable/ Attainment 


NotOassified 
NotOassified 


Undassiftable/Attainmenl 
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Missouri— Carbon  Monoxide 


Oesignatad  Area 


Barton  County 
Bates  County 
Benton  Courity 
Bollinger  County 
Buchanan  County 
Butler  County 
Camden  County 
Cape  Girardeau  County 
Carter  County 
Cass  County 
Cedar  County 
Christian  County 
Clay  County 
Crawford  County 
Dade  County 
Dallas  County 
Dent  County 
Douglas  County     ' 
Dunklin  County 
Franklin  County 
Gasconade  Coiurtly 
Greene  County 
Herwy  County 
Hickory  County 
Howell  County 
Iron  County 
Jackson  County 
Jasper  County 
Jefferson  County 
Johnson  County 
Ladade  County 
Lafayette  Courity 
Lawrerx»  County 
fMadison  County 
Maries  County 
McDonakj  County 
Miller  County 
Mississippi  County 
Morgan  County 
^4ew  Madnd  County 
Newton  County 
Oregon  County 
Ozark  County 
Pemiscot  County 
Perry  County 
Pettis  County 
Ptielps  County 
Ptatte  County 
Polk  County 
Pulaski  Cotjnty 
Ray  County 
ReynokJs  County 
Ripley  County 
Scott  County 
Shanrx)n  County 
St  Charles  County 
St  Qair  County 
St  Francois  County 
St.  Louis  County  (part) 
Remainder  of  County 
Ste.  Genevieve  County 
Stoddard  County 
Stone  County 
Taney  County 
Texas  County 
Venxxi  County 
Washington  County 
Wayne  County 
Webster  County 
Wnghl  County 


Designation 


Date' 


Type 


Claaaification 


Type 


'  This  dite  is  November  15. 1990.  unleas  othenwise  noted. 
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T1»» 


CtoaHlcallon 


Typ« 


Iron  County  (part) 

Wltnin  tXRiOMINW  Of  Umn  lOwnSTVp 

Iron  County  (part) . 


WHtin  boundahM  o(  Ubarty  «id  Arcadia  T( 

Jefferson  County  (part) 


Wittvn  city  imts  Of  Harculanaum 

Dent  County 

Holt  County.. 


1/8/82 

1/6/92 

1/6/92 

1/6/92 
1/6/92 


Nonattainrnoat 
Nonattainmowt 
Nonattainmoat 


Undassifiabta 


Rest  of  State  Not  Oesignaled 


Mtosouri— Ozone 


Designation 

Classification 

Designated  Area 

Dale' 

Type 

Oala> 

Typa 

Kansas  City  Area 

Cl«iy  C^Xin'y    ,,     , 

Nonattainmetrt 

Sub-marginal 

Jackson  County 

Nonattainmerrt 

Sub-marginal 

Platte  C^ountv 

Sub-margirwl 

St  Louis  Area 

Franklin  County     _ 

Nonattainmerrt 

Moderate 

JttHnn/yi  Cci/nty    ,, , 

NonattainmenI 

Moderate 

St  Charles  County.™ „ -       

Nonattamrnenl 

Moderate 

Si  to'>s 

Nonattainmenl 
Nonattammen 

Moderate 
Moderate 

St  Louis  Courtty ._    

AQCR  094  Metro  Kansas  Qly  IntersUte  (Remainder  of) „. 

Unclassifiat)le/ Attainment 

Buchanan  County 

Cass  County 

Ray  Courrty 

AQCR  137  N.  Missouri  Inlrastate  (pwt) 

Pik«r.nijnty                                      

Und8SSifial)le/Attainmerrt 

Reus  County 

Undassifiable/ Attainment 

AQCR  137  N.  Missouri  Intrastate  (Remafeidar  oO- 

Unclassifiable/Attainmerrt 

Adair  County 

Andrew  County 

Atchison  County 

Audrain  County 

Boone  County 

Caidwel  County 

■ 

Callaway  County 

Carroll  County 

■ 

Charlton  County 

QwltCounty 

Clinton  County 

Cole  County 

Cooper  Courrty 

. 

Daviess  Courrty 

DeKalb  County 

• 

Getrtiy  Courrty 

Grundy  County 

Harrison  County 

Holt  County 

HowardCounty 

Knox  County 

Lewis  Courrty 

Lincain  Courrty 

Linn  County 

Livingston  County 

Macon  Courrty 

MarionCounty 

Mercer  County 

... 

Moniteau  County 

c 

Monroe  County 

Montgorttery  Courrty 

Nodaway  County 

osageCounty 

Putnam  County 

Randolph  County 

SalineCounty                                       >            .      - 

■ 

. 

Sctiuytsr  CoiMy 

Scotland  County 

She«>y  County 
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L 

Missouri— Ozona 

Designated  Area 

Designation 

CtMsifiotion 

Data' 

Type 

Daia> 

Type 

Sullivan  County 

Warren  County 

Worth  County 

Rest  of  State u. 

Undassifiable/ Attainment 

BarryCounty 

BartonCounty 

Bates  County 

' 

Benton  County 

Bollinger  County 

Butler  County 

Camden  County  - 

Cape  Girardeau  County 

Carter  Courrty 

CedarCounty 

Chnstian  County 

Crawford  County 

DadeCounty 

Dallas  County 

Dent  Courrty 

Douglas  County 

Dunklin  County 

Gasconade  County 

Greene  County 

Henry  County 

Hickory  County 

Howell  County 

Iron  County                                          i 

Jasper  County 

Johnson  County 

Laclede  County 

Latayetta  Courrty 

Lawrerxse  Courrty 

Madison  County 

Maries  County 

. 

McDonaW  County                                -          .         1             ' 

Miller  County 

Mississippi  County 

Morgan  County 

New  Madrid  County 

Newton  County 

Oregon  County 

Ozark  County 

Pemiscot  County 

Perry  County 

Pettis  County 

Phelps  County                                    i 

T 

Polk  County                                          ! 

• 

Pulaski  County 

ReynoWs  County 

Ripley  County 

Scon  County 

Shannon  Courrty 

SL  Qair  County 

SL  Francois  County 

Stoddard  County 

Stone  Courrty 

' 

Taney  County 

Texas  County 

Vernon  County 

Washington  County 

' 

Wayne  County 

Webster  County 

Wright  County 

■  This  data  is  Novambar  15, 1990,  unless  othenwise  noted. 


29.  Section  81.32/  is  amended  by 
revising  the  tables  for  "Montana — 
Ozone  (O,)"  and  "Montana— CO",  and 


by  adding  new  tables  titled  "Montana- 
Lead"  and  "Montana — PM-10"  to  be 
inserted  in  alphabetical  order 


immediately  following  the  tabular  entry 
for  "Montana — SOi"  to  read  as  follows: 

iSI.327    Montana. 
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Montana— CvtiOi^  MooQKido 


Oaaignatail  Am* 


BHIings  Area 

YelloofStone  County  (part) - _ 

The  Mkmimg  areas  of  YeNowstona  Co.  (Range  arxl  Totwn- 
•tiip)  flections:  R25E  TIN  -  Sectnns  24  tfirough  27  and 
34  ttvough  36:  R2SE  T1S  -  Sections  1.  2.  and  12;  R26E 
TIN  -  Sections  19  ttvough  22  and  27  through  34:  R26E 
T1S  -  Sections  2  through  11  and  IS  through  18. 
Great  Falls  Area 

Cascade  County  (part) _ _ 

Great  Falls  designated  area:  North  boundary  •  tth  Avenue 
South  or  tts  straight  Krw  extension:  East  txjundary  -  54th 
Street  South  or  its  straight  line  extension.  South  t>ounda- 
ry  -  11th  Avenue  South  or  Its  straight  line  extension; 
West  boundary  •  2nd  Street  South  or  its  straight  line 
extension 
Mssouta  Area 

I  County  (part) _ _._ 

and  vicinity  including  the  following  (Range  and 
Township)  sections:  R19W  TUN  -  sections:  29  and  32; 
R19W  T13N  ■  sections:  2.  5.  7.  8,  11.  14  tirough  24. 
and  26  through  34;  R19W  T12N  -  sections:  4  through  7; 
R20W  T13N  •  sections:  23  ihKMgh  26.  35  «id  36 

Beaverfiead  County _ 

Big  Horn  County  (part) 

exclixtng  Crow,  Northern  Cheyenne  Indian  Reservations 

Blaine  C^xmty  (part) _ _ 

exdudng  Fort  BeOuiap  Indian  Reservation 
Brow^aater  County. 

Carbon  County 

Carter  County 

Cascade  County  (part) 

Remainder  of  Caacade  Caunly„ 
Chouteau  County  (part).. 
excktdng  Rocky  Boy  Indian  Reaervation 

Custer  County _ 

Daniels  Courrty  (part) 

exdudng  Fort  Peck  Indton  Reservation 

Dawson  County „„._.„..., 

Deer  Lodge  County 

Fallon  County ... 

Fergus  County. 


Flathead  County  (part) 

exdudng  Flattwad  Indian  Resevation 
Galtatin  County  _ 
Gartield  County. 
Glaoer  County  (parQ.. 


exc-iidng  Biacfcfeet  Indwn  Reservatnn 

GoWen  Valley  County 

Granite  County 

H*  County  (p«t) 


exckjding  Rocky  Boy  Indtan  Reaervation 

Jefferson  County 

Judilh  Basin  County 

Lake  County  (part) _ 


exckxSng  Flathead  Indtan  Reservation 

Lewis  and  CJark  County 

LAerty  Oxmty 

Lincoln  County . 

Madison  County.. 
McCone  County. 
Meagher  County. 
Mnerai  County.. 


Missoula  County  (part) 
Remainder  of  Missoula  County.. 

Musselshell  C^ounty 

Park  County. _ 

Petroleum  County 

PhiWpa  County  (^rt). 


excfciding  Fort  Belkrwp  tndtan  I 
Pondara  County  taart) _. 

exckxtng  Blackfeet  Indnn  Reaamalion 

Powder  Rrver  County 

Powell  County 

Prame  County ; 

Ravalk  County 

Richland  County 


Designation 


Type 


Nonattainmeni 


NoTMttainment 


Nonattainment 


Llnclassifiat>la/ Attainment 
UrKlassifiable/ Attainment 

Unclassifiable/ Attainment 

Unclassifiable/ Attainment 
Unctassifiat)ia/ Attainment 
Unclassifiabia/ Attainment 

Unclassif  iable/  Attainment 
Undassifiatile/  Attainment 

Undassifiabla/ Attainment 
Unclassifiabia/ Attainmem 

Undassifiable/  Attainment 
Unclassifiai}la/AttainmefTt 
Undassifiable/ Attainment 
Undassifiable/  Attainment 
Unclassifiatila/ Attainment 

Urx^lassifiable/ Attainment 
Undassifiable/ Attainment 
UrKlassifiable/  Attainment 

Undassifiable/  Attainment 
Undassifiable/  Attainment 
UrxHassifiable/ Attainment 

Undassifiable/ Attainment 
Unclassifiable/  Attainment 
Urxdassifiatile/ Attainment 

Unclassifiat>le/ Attainment 
Undassifiable/  Attainment 
UrK:lassifiat)le/  Attainment 
Undassifiable/ Attainment 
Uncla8sifiat>le/  Attainment 
Undassifiable/  Attainment 
Unclassifiable/  Attainment 

Undassifiabte/ Attainment 
Unciassifiat>le/Attainment 
Undassifiable/ Attainment 
Undassifiable/  Attainment 
Undassifiat>le/  Attainment 

IMdassillaMa/ Attainment 

Undassifiable/ Attainment 
Urx^lassifiable/ Attainment 
UfKtessifiable/ Attainment 
Undassifiable/ Attainment 
Undasaifiable/ Attainment 


Ciassificatkin 


Data' 


Type 


Not  Classified 


Not  Classified 


Moderate  £  12.7ppm 
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Montana— CartionMonoidde 


Designated  Area 


Roosevelt  County  (part) _ 

exduding  Fort  Peck  Indian  Reservation 
Rosetxjd  County  (part).... 

excluding  Northern  Oeyenrte  Indian  Reservation 
Sanders  County  (part) 

exduding  Flathead  Indian  Reservation 

Sheridan  County  (part) 

exduding  Fort  Peck  Indian  Reservation 

Silver  Bow  County 

Stillwater  County ; 

Sweet  Grass  Courtty 

Teton  County 

Toole  County 

Treasure  Ooonty . 


Valley  County  (part) _ „. 

exduding  Fort  Peck  Indian  Reservation 

Wheatland  Courtly 

WitMux  County.. 


Yellowstone  County  (part) 

Remainder  of  YelkMvstone  County.. 
Yellowstone  National  Park  ...„.„„.„„ 


Blackfeet  Indian  Reservation 

Glacier  Ckxinty  (part) 

area  inside  Blackfeet  Reservatkx) 
Pondera  County  (part) 

area  inside  Blackfeet  Reservation 

Crow  Indian  Reservatkm „ 

BigtKim  County  (part) 

area  inside  Crow  Reservatkin 
Yelk>wstone  (part) 

area  Inside  Crow  Reservation 

Flattiead  Indian  Reservation _ _ 

Flathead  County  (part) 

area  inside  Flathead  Reservation 
Lake  County  (part) 

area  inside  Flathead  Reservation 
Missoula  County  (part) 

area  inside  Flathead  Reservatk>n 
Sanders  County  (part) 

area  inside  Flathead  Resenration  , 

Fort  Belknap  Indian  Reservation _ 

Blaine  County  (part) 

area  inside  Fort  Belknap  Reservation 
Phillips  County  (part) 

area  Inside  Fort  Belknap  Reservation 

Fort  Peck  Indian  Reservation _ 

Daniels  County  (part) 

area  inside  Fort  Peck  Reservatran 
Roosevelt  County  (part) 

area  inside  Fort  Peck  Reservation 
Shdfidan  County  (part) 

ar^  inside  Fort  Peck  Reservation 
Valley  County  (part) 

arM  inskle  Fort  Peck  Reservatkxi 

Nortt>erii  Cheyenne  Indian  Reservation 

Bighorn  County  (part) 

area  Inside  Northern  Cheyenne  Reservation 
Rosetxid  County  (part) 

area  inside  Northern  (>ieyenne  Reservation 

Rocky  Boy  Indian  Reservation _ 

Chouteau  County  (part) 

area  inskle  Rocky  Boy  Reservatkxi 
Hill  County  (part) 

area  inside  Rocky  Boy  Reservation 


fyp* 


Undassifiat>le/ Attainment 
Ur)cla8sifiat>le/ Attainment 


Undassifiable/ Attainmeni 
Undassifiable/ Attainment 

Unclassifiable/Attalrvnent 
Undassifiable/ Attainment 
Undassifiable/ Attainment 
Undassifiable/Anainment 
Unclassifiable/ Attainment 
Ur^dassrfiable  /  Attainment 
Undassifiable/Attainment 

U(K:lassifiable/ Attainment 
Unclassifiable  /  Attainment 

Undassifiable/Attainment 
UnctassHiable/ Attainment 
Undassifiable/ Attainmem 


Undassifiable/Attainment 


iMdaasifiable/ Attainmem 


Claiiification 


Data' 


Type 


Undassifiable/Attainmem 


Undassifiable/Attainmanl 


Undassifiable/Attainmem 


Unotasaifiable/ Attainmem 


■  This  data  is  November  IS,  1990,  unless  othanwiM  noted. 
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Montana— LMd 


Designation 

Classification 

Designated  Area 

DM* 

Type 

Data 

Type 

Lewis  A  Clark  County  (pari) 

1/6/92 

Nonattainment 

Northern    twondary    -    hornootal    umversal    transverse 
mefcatur(UTM)  5,162.000  mN;  eastern  boundary  -  verti- 
cal UTM  432.500  mE:  soottwn  boundary  •  honzootal 
UTM  5.158.000  mN;  western  boundary  -  vertical  UTM 
427,000  me 
Rest  o(  State  Hoi  Designated 

_ 

Montana— Ozone 


Designated  Area 


Daaigrtation 


Doavertiead  County — ~.— 

Big  Horn  County  (part) „ — 

•Mdudhig  Crow.  f4orthem  Otayanna  Indian  Raaarvaliona 
Btaina  County  (part) 

excluding  Fort  Belknap  Indian  Raaanrabon 

Broadwater  County — 

CartMjn  County.. 
Carter  County. 
Cascade  County 


Chouteau  County  (part). — 

excluding  Rocky  Boy  KKfan  neaarvaBow 

Custer  County 

Daraets  County  (part) ~ 

axciuding  Fort  Peck  Indian  Reaarvation 

Dawson  County 

Deer  Lodge  County. 

Fallon  County.- 

Fergus  County.. 


FMhaad  County  (part) 

aachMing  Flattiead  Indian  naaavation 

Gallalln  County 

Qartield  County 

Glabar  Cour«y  (part) „ 

awkidb«g  Biackiaet  irvSan  Reaarvation 

GoUan  Valley  County 

Granite  County ... 
HM  County  (part) 

exciudmq  Rocky  Boy  Indian  Raaanralion 

Jefferson  County _ „ 

Judith  Basm  County 

Lake  County  (part) 

axckxlmg  Flatfiead  Indwn  naaawration 

Lawn  and  Clark  County 

Liberty  County 
Lincoln  County 
Madison  County 
McCone  County . 
Meagher  County 
Mirteral  County 


I  County  (part) _.. 

axckMtng  Flathead  irxSan  Raaanralion 
Muaaatahat  County . 
Park  County.. 

Petroleurfl  County ;; 

PtuHips  County  (part) 

exckiding  Fort  Belknap  Indwn  Reaarvation 
PoMera  County  (part) 

exckiding  Blackfeet  Indian  Reservation 

Powder  Rtver  County 

Powell  County 

Praifia  County.. 

RavaW  County 

Richiarxl  County.. 

Roosevefl  County  (part) 

exckjdmg  Fort  Peck  Indian  Reservation 
Rosebud  County  (part) 

exckxtng  h4orthem  Cheyenne  Indian  ReservatkX).. 
Sarxlers  County  (part) 


Type 


Unclassifiable/  Attainment 
Unctasaifiable/ Attainment 
UfK^lassifiable/AttainmerTt 


Urwiassifiable/ Attainment 
Unclaaaifiabie/ Attainment 
Undaasifiable/Attainfnent 
Undasaifiable/ Attainment 
Undassifiable/ Attainment 

UrtdassifiaMe/  Attainment 
Urtdassifiable/ Attainment 

Unclassifiable/ Attainment 
Undaasifiabie/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 

Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 

Unclassifiable/ Attainment 
Undassifiable/ Attainment 
Unclassifiable/  Attamntent 

Undassifiable/  Attainment 
Undassifiable/ Attainment 
Unclassifiat)le  /  Attainment 

Urx^lassifiable/  Attainment 
Unclassifiable  /  A  ttairvnent 
Unclassifiable/ Attainment 
Urtclassifiable/Attainment 
Undassifiable/ Attainment 
Unclassifiable  /  Anainment 
Urx^lassifiable/ Attainment 
Undassifiable/Attainment 

Undassifiable/ Anainment 
Undassifiable/Attainment 
Urx^lassifiatJle/ Attainment 
Urxslassifiable/Attainment 


Undassifiable/  Attainment 
UfKtassifiable/ Attainment 
Ufx:lassitiable/ Attainment 
Unclassifiat)le/AttainmerTt 
Undassifiable/Attainment 
Undassifiable/Attainment 
Ur)classifiable/ Attainment 


UrKlassifiable/Attainment 
Undassifiable/Attainment 


Classification 


Data' 


Type 


\ 
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Montana— Ozena 


Designated  Area 

Designation 

Qaaaiflcation 

J>«a> 

Type 

Dala> 

Type 

exduding  Flathead  Indian  Reservation 

Sheridan  County  (part) 

exduding  Fort  Peck  Indian  Reservation 

Uf>clas8ifiable/Attainrnent 

Silver  Bow  County 

Undassifiable/Attainment 

Stillwater  County 

Undassifiable/Attainment 

Sweet  Grass  County 

Urtdasaifiable/ Attainment 

Teton  County „..„ „„ „_ ;...„  _.„     „„  .„. 

Toole  County „. „..__.„.......„.......„„_.._„„„ .._.. 

Undaftsifiabta/AttAinmAnt 

Treasure  County „._„...„.„_.._ „......„. . 

Undassifiable  /  Attainment 

Valley  County  (part) „ „ „ 

Undassifiable/Attainment 

exduding  Fort  Peck  Indian  Reservation 

Wheatland  County _ 

Undassifiable/Attainment 

Wibaux  County 

Undassifiable/Attainment 

Yeltowstone  County  (part) „ _ 

1  inr-la«aifiaMa  /  Attainment 

exduding  Crow  Indian  Resarvatkx) 

Yellowslone  Natl  Park „ 

Undassifiable/Attainment 

BladcfAAl  Indian  RA«Aru^tioo    ,       " 

Undasstfiable/Attainment 

Glacier  County  (part) 

area  inside  Blackfeet  Reservation 

'. 

Pondera  County  (part) 

area  inside  Blackfeet  Reservation 

Crow  Indian  Reservatkx) _ „ „ 

Undassifiable/Attainment 

Bighorn  County  (part) 

,    ,. 

area  inside  Crow  Reservatton 

Yellowstone  (p«D 

area  Inside  Oow  Reservatwn    ^ 

Flathead  Indian  Reservatton _ 

Undassifiable/Attainment 

Flathead  County  (part) 

area  inside  Flathead  Reservatnn 

Lake  County  (part) 

area  inside  Flathead  Reservation 

Missoula  County  (part) 

area  inside  Flathead  Reservation 

Sanders  County  (part) 

area  inside  Flathead  Reservation 

Fort  Belknap  Indian  Reservatkxi 

Undassifiable/Atlainment 

Blaine  County  (part) 

area  inside  Fort  Belknap  Reservation 

Phillips  County  (part) 

area  inside  Fort  Belknap  Reservation 

- 

Fort  Peck  Indian  Reservatwn _ _ „ 

Daniels  County  (part) 

■    , 

area  inside  Fort  Peck  Resen/ation 

Roosevelt  County  (part) 

area  insWe  Fort  Peck  Reservation 

r 

Sheridan  County  (part) 

1 

' 

area  inside  Fort  Peck  Reservation 

Valley  County  (part) 

area  Inside  Fort  Peck  Reservation 

1  * ' u;-*-t-  <*M.^! » 

Bighorn  Cooryty  {pan) 

area  inside  Northern  Cheyenne  Reservation 

Rosetjud  County  (part) 

1 

area  inside  Northern  Cheyer«ne  Reservation 

Rocky  Boy  Indian  Reservatxxt 

kkw^latftif iahto  /  A  ttfiinmflnt 

Chouteau  County  (part) 

area  inside  Rocky  Boy  Reservation 

Hill  County  (part) 

area  Inside  Rocky  Boy  Reservatton 

This  date  is  Noventber  15. 1990,  unless  otherwise  noted. 
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Montana— PM-10  Initial  Nonattainment  Areas 


Designation 

Classification  ■ 

Oavgnatad  Araa 

DMa 

Typ« 

Data 

Type 

Flathaad  County 

Tha  araa  boundad  by  Inas  from  Univarsal  Transmercator 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

(UTM)     coordmata     TOOOOOmE.     5347000mN.     aast     to 

TMOOOmE.  5347000niN.  aoutt  lo  704000»nE.  5341000mN. 

wmt  to   703000»ne.   5341000mN.   aooth  to  703000mE. 

5340000fnN.  wast  to  702000mE.  5340000fnN.  south  to 

- 

702000m€,  5339000cnN.  aast  10  703000mE,  5339000(nN, 

aoult)   to   703000mE.    5338000mN.   aaat   to   704000mE. 

533«000mN.  south  to  704000mE,  5336000mN,  wmt  to 

TOaOOOmE.  5336000mN.  south  to  70200OnE.  5335000fnN. 

wast   to    700000>nE.   S335000mN.   north   to    700000mE. 

5340000mN.  west  to  695000fnE.  5340000mN.  north  to 

695000n)E.  534S000mN.  aast  to  700000mE.  S345000mN. 

north  to  700000mE.  S347000«nN. 

Columtoia  FaHs  and  vicinity ~ 

11/15/90 

11/15/90 

Moderate 

Township  T30N.  R20W-Sacttona  7.  6.  9.  16.  17.  and  IS 

Lirwotn  County 

Libby  and  widnily 

11/15/90 

Nonattairanent 

11/15/90 

Moderate 

TOON.  R31W-  Sections  2.  3.  4.  5.  9.  10.  11.  14.  15.  23. 

26,  35,  and  west  1/2  ol  Section  24.  weal  1/2  o(  Section 

25.  and  west  1/2  of  36;  plua  T31N,  R3lW-Sections  26. 

27.  29.  32.  33.  34.  35  wid  ttia  east  1/2  o(  Section  30 

. 

Lake  County 

Ror«n,  Poison . , 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

Mtssoula  County 

MJBHoula  and  wicinitw  inckjiJinQ  Iha  loWowinQ  sectiCNm  

11/15/90 

Nonattainment 

11/15/90 

Moderate 

T13N.  R19W-  2.  e,  11,  14.  15.  16.  17,  19,  20,  21,  22,  23. 

24.  27.  28.  29.  30.  31.  32.  33.  vid  34:  T12N,  R19W- 

Sections  4,  5.  6.  7;  T13N.  R20W-Sectiona  23.  24.  25. 

• 

26,  35,  and  36. 

Rosebud  County 

Lama  Dear 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

Silvar  Bow  County 

Bulta 

11/15/90 

Nonattainment 

11/15/90 

Moderate 

The  Northwest  comer  of  aaction  2.  T.3N.,  R.8W..  thenca 

Easterty  lo  Northeast  comer  Section  5,  T.3N.  R.7W.; 

thence  Southerty  lo  Northwest  comer  Section  9,  T.3N.. 

" 

R.7W;  thence  Eastefiy  to  Northeast  comer  Section  10, 

T.3N.  R.7W.:  thence  Southerty  to  Southeast  comer  Sec- 

. 

tion  22.  T.2N.,  R.7W.;  thenca  Westerly  to  Southwest 

comer  Section  19.  T.2N..  R.7W.:  thence  Northerly  lo 

- 

Northwest   comer   Section   19,   T.2N..   R.7W.:   thenca 

Westerly  to  Southwest  comer  Section  14.  T.2N..  R.SW.; 

thenca  Northerfy  to  Southwest  comer  Section  35.  T.3N.. 

R  8W  ;  thence  Westerly  to  Southwest  comer  Section  34, 

T.3N.,  R.8W  .  ihence  Northerty  to  Northwest  comer  Sec- 

tion 27.  T.3N..  R.8W.;  thence  Westerly  to  Souttiwest 

comer  Section  20.  T3N.,  R.8W.  ihence  Northerly  .to 

Northwest  comer  Section  17,  T3N.,  R.8W :  Ihence  Eas- 

terly to  Northwest  comer  Section   14,  T.3N.,  R.eW.; 

30.  Section  81.328  is  amended  by 
revising  the  tables  for  "Nebraska — Oi" 
and  "Nebraska — CO",  and  by  adding  a 


new  table  titled  "Nebraska — Lead"  to 
be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Nebraska — SOi"  to  read  as  follows: 


§81.328    Nvbraaka. 


Nebraska— Carbon  Mortoxide 


Designated  Area 

Daaignation 

Classification 

Data* 

Type 

-Data' 

Typ« 

Statewide „. 

Adams  County 
Antelope  County 
Arthur  Cotinty 
Banner  County 
BlameCounty 
Boone  County 

UnclassifiaWe/Attainment 

. 
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Nebraska-Carbon  Monoxide 

Designated  Araa 

Designation 

CtttSffication 

Date' 

Typa 

Oata> 

Type 

Box  Butte  County 

Boyd  County 

Brown  County 

Buffalo  County 

Burt  County 

Butler  County 

Cass  County 

Cedar  County 

Chase  County 

Cherry  County 

Cheyenne  County              i 

Day  County 

, 

. 

Colfax  County 

Cuming  County 

* 

Custer  County 

Dakota  County 

Dawes  County 

Dawson  County                 { 

Deuel  County 

Dixon  County 

Dodge  County 

- 

Douglas  County 

Dundy  County 

, 

••■■■■■ 

FHIrrxxe  County 

Franklin  County 

Frontier  County 

Furnas  County 

Gage  County 

Garden  County 

GarfieW  County 

Gosper  County 

Grant  County 

Greeley  County 

Hall  County 

Hamilton  County 

Hadan  County 

Hayes  County 

Hrtchcock  County 

* 

Holt  County 

Hooker  County 

Howard  County 

Jefferson  County 

Johrwon  County 

■ 

Kearney  County 

, 

Keith  County 

Keya  Paha  County 

Klmtball  County 

Knox  County 

LarKaster  County 

- 

Uncoln  County 

Logan  County 

Loup  County 

Madison  County 

McPherson  County 

Merrick  County 

Morrill  County 

Nance  County 

Nemaha  County 

Nuckolls  County 

Otoe  County 

Pawnee  County 

Ped<lns  County 

Phelps  County 

Pierce  County 

Platte  County 

Polk  County 

. 

Red  Wiltow  County 

'  " 

Richardson  County                                 ' 

Rock  County 

Saline  County 

-      ..    , 

SarpyCounty 

-•    • 

Saunders  County 

Scotts  Bhjfl  County 

Seward  County 

Shendan  County 

• 

Sherman  Count" 

1 
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HabnMkm  C«rt>oo  MoocBad* 


OntgpandAraa    f 

Designation 

f^^Mimkitfim^fm, 

4 

1 

/ 

OMa> 

Tittm. 

Data> 

'                       Typa 

Sioux  County 

r  ' ' 

Stanton  County 

Thayw  County 

Thomas  County 

. 

Thurston  County 

Valley  County 

Wastwigton  County 

Wayn«  County 

Webster  County 

Whaetar  County 

York  County 

TNs  date  is  rioveinber  15.  1990.  unless  otttenwise  noted 


Nebraska-Lead  1 

Designated  Area 

Desigrwtion 

Classiticatnn 

Date 

Type 

Date 

Type 

Douglas  County  (part) 
Portion  o«  city  o«  Omaha  bounded  byf  Fourth  Streirt  on  the 
south,  Fleventh  Street  on  the  west.  Avenue  H  and  the 
Nebrasita  ■  Iowa  border  on  the  nertti.  and  th«  Missouri 
River  on  the  east 

Rest  o(  State  Not  Designated 

1/6/92 

-     -    ■ 

.^ 

Nebraska— Ozone 

Designated  Area 

DesigruNion 

QaasMcation 

OMa> 

Type 

0«e> 

Type 

Statewide _. 

Unclasaifiable/AltaincnanI 

AdamaCounly 

■ 

AntekjQe  County 

Arthur  County 

BannarCounty 

Blaine  County 

BoorwCounty 

Box  Butte  County 

BoydCounty 

Brown  County 

Buffalo  County 

Bun  County 

Butler  County 

.. 

CaasCounty 

- 

Cedar  County 

Chase  County 

Cherry  County 

Cheyenne  County 

Clay  County 

Collax  County 

Cuming  County 

CusterCounty 

Dakota  County 

Dawes  County 

DawsonCounty      ' 

Deuel  Courtty 

Dixon  County 

DodgeCounty 

Douglas  County 

tXjndy  County 

Fi«mora  County 

Frankfin  County 

' 

Frontier  Courtty 

Furnas  County 

Gaga  County 

Garden  County 

* 

GarlieWCounty 

- 

Gosper  Courtfy 

1 
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Nebraska— Ozone 


Designated  Area 

Designation 

Ctassificalion 

1 

Date' 

Type 

Data' 

Type 

Grant  County 

Greeley  County 

Hall  County 

Hamilton  County 

Harlan  County 

Hayes  County 

Hitchcock  County 

Holl  County 

Hooker  County 

.    . 

Howard  County 

Jefferson  County 

Johnson  County 

Kearney  County 

Keith  County 

, 

Keya  Paha  County 

Kimball  County 

Knox  County 

Lancaster  County 

Lincoln  County 

Logan  County 

Loup  County 

Madison  County 

McPherson  County 

Merrick  County 

Monill  County 

f 

Nance  County 

Nemaha  County 

Nuckolls  County 

Otoe  County 

Pawnee  County 

Perkins  County 

Phelps  County 

■ 

Pierce  County 

. 

Platte  County 

Polk  County 

Red  Willow  County 

Richardson  County 

Rock  County 

Saline  County 

Sarpy  County 

Saunders  County 

Scotts  Bkjff  County 

Seward  County 

Sheridan  County 

• 

Sherman  County 

Sioux  County           ; 

Stanton  County       i 

Thayer  County 

Thomas  County 

Thurston  County 

Valley  County 

Washington  County                              : 

Wayne  County 

Webster  County 

Wheeler  County       j 

York  County 

'  This  date  is  November  IS.  1990,  unless  othenMse  noted. 


31.  Section  61.329  is  amended  by 
revising  the  tables  for  "Nevada — 0»" 
and  "Nevada — CO",  and  by  adding  a 


new  table  titled  "Nevada— PM-10"  to  be 
inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Nevada — SOi"  to  read  as  follows: 


{•1.329    ItovadiL 


SasW  Fadtat  Rfistar/Vok  SB.  Wo.  215^W«dne3Jay.  ^tovenrt>e^  6>  1988 /RuUs  and  RegulaCiona 


Dwignation 

Classification 

Designated  Area 

OitB" 

Typa 

Date' 

Type 

Lake  Tahoe  ^4evacla  Area 

Hydrograpfwc  Area  90 

. 

Camon  Crtv  Coimtv  (Dart)           _ 

NonattainmerU 

Not  Classified 

Douglas  County  (part) 

NonattainrnenI 

Not  Classified 

Washoe  County  (part) _ . 

Nonattainmeni 

Not  Classified 

Las  Vegas  Area 

Oarli  County  (part) 

Las  Veoas  Valley  Hvdrooraohic  Area  212 _ 

Nonattainment 

Moderate  >  I2  7ppm 

Reno  Area 

Washoe  County  (pari) 

Truckee  Meadows  Hydrographic  area  87... 

Nonattainment 

Moderate  i  12  7ppm< 

Rest  ot  State                                         

Unclassifiable/Anainment 

Carson  Oly  County  (part) 

Area  outside  Hydrographic  Area  90 

Churchill  County 

Clark  County  (part) 

Area  outside  Las  Vegas  Valley  Hydrographic  Area  212 

Douglas  County  (part) 

Area  outside  Hydrographic  Area  90 

Elko  County 

EsmeraWa  County 

Eureka  County 

Humboldt  County 

Lander  County 

Ljr)coln  Courrty 

Lyon  County 

Mineral  County 

Nye  County 

Pershing  County 

Storey  County 

Washoe  County  (part) 

Remainder  ol  county 

While  Pine  County 

Nevada— Ozone 

Designation 

Classification 

Designated  Area 

Data' 

Type 

Dale' 

Type 

Reno  Area 

Washoe  County _ „.. 

1/6/92 

Nonattammentt 

1/6/92 

Marginal 

Rest  of  State 

Undassifiable/Attainment 

■ 

Carson  City 

Churchill  County 

Clark  County 

Douglas  County 

Elko  County 

Esmerakja  County 

Eureka  County 

HumboMt  County 

Lander  County 

Uncom  County 

• 

1 

1 

Lyon  Courrty 

Mineral  County 

Nye  County 

Pershing  County 

1 

1 

Storey  County 

1 

White  Pme  County 

1 

! 

• 

■  This  dale  ia  NovemtMr  15. 1990,  unteaa  oltwnMae  noted. 

Nevada— PM- 10  Initial  Nonattainment  Areas 

Designated  Area 

Daaignatton 

Classification 

DM 

Typa 

Data                            Type 

Waihoe  County 

Reno  planning  i  ta _. 

11/15/90  '  Nonattamment 

11 

n5/90    Moderate 
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Nevada— PM-10  Intiai  Nonaitamment  Areas 


Designation 

Classilication 

Oesignaied  Are* 

Mt 

T»» 

DM* 

Typ* 

Hydrographic  area  87 
Oark  County 

11/15/90 

Noiattaiomenl 

tWi5/«0 

Moderate 

Hydrog'aphic  Area  212 

32.  Section  81.330  is  amendi^d  by 
revising  the  tables  for  "New 
l^ampshire — Ozone  {0>)"  and  "New 


Hampshire — CO"  to  be  inserted  in 
alphabetical  order  fmnicdiately 
following  the  tabular  entry  for  "New 
Hampshire — SOi"  to  read  as  follows: 


i%XJUO    New HiunpsMr*. 
•     •••••• 


New  Hampshire— Cart»on  Mononide 

Oaiignation 

OMSJficaikn 

uesigr«Tea  wea 

Oats' 

Typ. 

tM«i 

Tip* 

Mandiester  Area 

Hillstxxougti  County  (part) 

City  ol  Manchester _... 

Hofiattamment 

Not  Cias&iiied 

Nashua  Area 

Hillsborouah  Courrty  (part) 

City  of  Nashua 

Nonattainment 

MolClassAed 

AQCR  107  Ar)d<oscoggin  Valley  Interstate 

Unclassifiable/Attainment 

Coos  County 

AQCR  121  Merrin^ack  Vallev-S  NH  lnt«'stata_ 

UndassiSatilc/AttairanerM 

Belknap  County 

Cheshire  County 

- 

Hillsborough  County  (part) 

Area  outside  of  Na8hi;a  and  Manchester 

Memmack  County 

Rockingham  County 

Strafford  County 

^ 

Sulttvan  County 

AQCR  149  Central  New  Hampshire  Intrastate -.        —    - 

UtKlassifiable/ Attammenl 

Carroll  County 

Grafton  County 

'  This  date  is  November  15, 1990.  unless  othanniise  noted. 


New  Hstfflpshire— Ozone 


Designated  Area 


Belknap  County  Area 

Belknap  County _ 

BostorvLawrence-Worcestsf  Area 

Hillsborough  County  (part)..... 

Pelham  Town.  Amherst  Town,  BrookNne  Town,  Hollts 
Town,  Hudson  Town.  LUcdfield  Town,  Memmack  Towrt, 
Milford  Town.  Mont  Vernon  Town.  NashL,a  City.  Wilton 
Town 

Rockingham  County  (part) _ _ 

Atkinson  Town,  Brentwood  Town,  Danville  Town,  Derry 
I  own,  E.  Kingston  Town,  Hempstead  Town,  Hampton 
Falls  Towrt,  Kensington  Town,  Kingston  Town.  Londorv 
derry  Town,  Newton  Town.  Plaistow  Town.  SaJem  Town, 
Sandown  Town,  Seabiook  Town,  South  Hampton  Town, 
Windham  Town 
Cheshire  County  Area 

Ctieshire  County 

Mancttester  Area 
Hiltstxyough  Coi  nty  (pat) 


Nonattainmeni 
Nonattainment 


Nonattainment 


Nonattairunent 
Nonattainmeni 


TH» 


Incomplote  Data 

Sanoua 

Seiloua 


Incomplete  Data 
•Marginal 
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N«w  Hampshire— Ozon* 


Designated  Area 

Oaaignation 

Classification 

CM*> 

Typa 

Data'     ,                       Type 

Ar«rim  Town,  Bedford  Town,  Beoronfltoo  Tomwi,  Deerinq 
Town,  Franeestown  Town,  Goffstown  Town,  Greenfield 
Town,  GreenviUe  Town.  Hancock   Town,   Hillsborough 
Town,    Lyndeboroogh   Town.    Manchester   crty,    Mason 
Town,  New  Boston  Town,  New  Ipswich  Town,  Petersbor- 
oogh  Town,  Sharon  Town.  Tempie  town.  Weare  Town. 
Windsor  Town 
Merrimach  County „ 

Nonattainment 
Nonattainment 

Nor>atlainmant 

NonatUinment 

Nonattainment 

Unciassifiable/ Attainment 

Undassifiable/Attainment 
Unclassifiabie/ Attainment 

Marginal 
Marginal 

Swioua 

Swioua 

lncomT)lete  Data 

Rodungham  County  (pvt) 

Auburn   Town,   Candia  Town.   Chester   Town,   DaerfiaM 
Towri.  Eppmg  Town.  Frernont  Town,  Northwood  Town. 
Nottingham  Town.  Raymorxl  Town 
Portsmouth-Oover-Rochester  Area 

Rociiiogham  Coonr/  (part) 

Exeter   Town,   Greenland   Town,    Hampton   Town.   New 
Castle  Town.  NewfieUs  Town.  Newington  Town,  New- 
market Towrv  North  Hampton  Town,  Portsmouth  city. 
Rye  Town,  Stratham  Town 
Straflord  County 

Suifcran  County  Area 

Sullivan  County „ 

AQCR  107  Anckoacoggm  Valley  IntersUle 

Coos  County „ 

AQCR  149  Central  New  Hwnpshire  Interstate 
Carroll  County _ 

■    : 
1 

Grafton  County „ _ 

\ . 

■  This  date  is  November  15,  1990.  unless  otherwise  noted 


33.  Section  81.331  is  amended  by 
i^vising  the  tables  for  "New  Jersey — 
Ozone  (O,)"  and  "New  jersey— CO"  to 


be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "New  Jersey — SOi  to  read  as 
follows: 


New  Jersey— Cart)on  Monoxide 


S  81.331    New  Jereey. 


Designated  Area 


Atlantic  City  Area 
Atlantic  County  (part) 

The  City  o«  Atlantic  City 

Burlington  Area 
Burlington  County  (pwt) 

City  of  Burlington 

Freehold  Area 
Monmouth  County  (part) 

Borough  of  Freehold „ _ 

Momstown  Area 
Moms  County  (part) 

City  of  Momstown 

New  Vorfc-N.  New  Jersey-Long  Wwid  Aim 

Bergen  County 

Essex  County 

Hudson  County 

Passaic  County  (part) 

City  of  CWton 

City  of  Patterson. 
City  of  Passaic_ 

Unton  County 

Penns  Grove  Area 


Salem  Cxxity  (part) 
Borough  of  Penns  Grove,  Those  portions  withm  100  yards 
of  the  intersections  of  U.&   Route   130  and  County 
Roads  675  A  607. 
Perth  Amboy  Area 
Middtosex  County  (part) 

City  of  Perth  Amboy 

PhHadeiphia-Camden  County  Area 
Camden  County ^ 


Designation 


Data' 


Typa 


Nonattainment 


Nonattainment 


Nonaltainmeni 


Norwttainment 

Nonattainment 
Nonattainment 
Nonattainment 

Nonattainment 
Nonattainmani 


Nonattainment 

Nonattainment 
Norwttairwnent 


Classification 


Typa 


Not  Classified 


Not  Classified 


Not  Classified 


Not  Classified 

Moderate  >  12  7ppm 
Moderate  >  12.7ppm 
Moderate  >  I2.7ppm 

Moderate  >  12.7ppm 
Moderate  >  12.7ppm 
Moderate  >  I2.7ppm 
Modarata  >  I2.7ppm 


Not  Classified 

I  Not  Classified   ' 

I  Moderate  i  l2./ppm 
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New  JsfGey— Carbor>  Monox*!^ 

Desigrated  Area 

Designation 

D«a> 

Type 

Ortt> 

Typ. 

Somerville  Area 

Somerset  County  (part) 

Borough  of  SomerviBe _ _ 

Nonattainment 

Not  Classified 

Toms  River  Area 

Ocean  Count)  (part) 

City  nl  TofM  UMir                     ,  ,; 

Nonanainmem 

Not  Oassified 

Trenton  Area 

Mercer  Cocr.ty  (part) 

City  of  Trenton  ...„ _ 

nonfliUNnvtonT 

Not  Classified 

AQCR  043  NJ  NY  Connaclictit  Marstate  (Remainder  of) 

UnetaMffiabte/Atta^nmewt 

Middlesex  County  (part) 

area  outsxJe  of  Perth  Amboy 

Monmouth  County  (part) 

area  outside  Freehold 

Morns  Cour.ry  (part) 

area  outs-de  of  Monistown 

Passaic  County  (part) 

area  outside  Cliftorv  Patterson,  and  Passa>c 

Somerset  County  (part) 

area  outside  of  Somervuie 

AQCR  045  Metro.  Philadelphia  Interstate  (Remaindef  of) 

Unciatsifiabta/AttainrTwnt 

Burlington  County  (part) 

Area  outside  Burlington 

Gloucester  Cour.ty 

Mercer  County  (part)                  1 

Area  outside  Trenton 

Salem  County  (part) 

Area  outside  Penns  Grove  Ataa 

AQCR  150  New  Jersey  Intrastate _ _  

Atlantic  County  (part) 

Area  outsiie  Atlantic  Crty 

Cape  May  County 

Cumberland  County 

' 

Ocean  County  (part) 

Area  outside  Toms  River 

, 

AQCR  161  NE  PA  -  Upper  Delaware  Valley 

UrKiasslfiable/ Attain  Tent 

Hunterdon  County 

Sussex  County 

Warren  County 

■  This  date  is  November  15. 1990,  unless  otherwise  noted. 


New  Jamey— Oione 

Designated  Area 

Dostonafk>n 

CtessfficaMen 

DM' 

Typ« 

DM** 

fm 

Wanen  County _ 

Nonaftainmeni 

Nonattaintnent 
Nonattainment 

Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
'  Nonattainment 
Nonattainment 
NofW(tvtrw#nt 

Nonattainment 
Nonattainntent 
Nonattainment 

■  ■ — -t  _ ^ 

NonanwTMni 

Nonattainment 

Ma^maf 
MoctaratB 

SeveM-17 
Smar«-17 
8Mar*-17 
S«w*-t7 
8«wra-17 
Sav«f*-17 
Severe-17 
Sm«re-t7 
S«v«*-T7 
Sevw*-t7 
Severe-17 
Severa-17 

Severe-15 
SeMi»-15 
Savere-is 
S— are  15 
S«w«-1S 
S«vera-15 

Atlantic  City  Area 

Atlantic  County _ 

Otpe  May  County _ _ _ „, 

New  Vork-N.  New  Jersey-Long  Island  Area 

Bergen  C^ounty _.. 

Essex  County .. .. 

Hudson  County 

Hunterdon  County _............._.._„ ._.........„.„. 

Middlesex  County 

Monmouth  County „. ._  ...  „ 

Morris  County _ „..._...._ 

Ocean  County „ ...      .._ „ . ...„._„......„.„ 

Passaic  Courvly „„...._     .j.„_.„.....„_.     ...„„..„_. .. 

Somerset  County ......«.__.„ ...„.._„ _„... 

Sussex  County ;..... ; „ 

Union  County _ 

PhHadelphia-Wiimington-Tranton  Area 
Burlington  County „ „ „ 

rumrton  rminty      

Cumljertflntl  County, ..._.__., ,    .    . 

Gloucester  County „ ^ 

Merrw  Cftunly        ...         

Nonattainment 
Nonaftainmonf 

■^     — ^M 

This  date  is  November  15, 1990,  unless  othenwisa  noted. 
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34.  Section  81.332  is  amended  by 
revising  the  tables  for  "New  Mexico — 
Ozone  (O,)"  and  "New  Mexico— CO". 


and  by  adding  a  new  table  titled  "New 
Mexico— PM-10"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for  "New 
Mexico — SOi"  to  read  as  follows: 

S«1^2    Nmrltoxice. 


New  Mexico— Caibon  Monoxide 


Designation 

uasintcanon 

Designatea  Area 

QMS' 

Typ« 

Data' 

Typa 

Albuquerque  Arae 

Bernalillo  Coonly „ _ — 

Nonsttjunfnsot 

Moderate  S  12.7ppm 

AQCn  012  New  Mexico-Souttiem  Border  Intrastate...- 

Unclassifiable/Attainment 

Grant  County 

Hidalgo  County 

Luna  County 

AQCn  014  Four  Corner*  IntefState 

San  Juan  County  (part) 

* 

UndassHiable/ Attainment 

ACX>^  014  Four  Comen  Interstate  (Remainder  o() 

Undassifiable/ Attainment 

McKinley  County  (pwt),  a*  descnbed  under  40  CFR  SI. 121. 

Rio  Amba  CounN  (part),  as  described  under  40  CFR  81.121. 

San  Juan  County  (part) 

• 

Remainder  o«  county 

Sandoval  County,  as  described  under  40  CFR  81.121. 

Valencia  County,  as  described  under  40  CFR  81.121. 

AQCR  152  Albuquerque-Mid  Rio  Grande  Intrastate 

Unclassifiat>le/ Attainment 

Sandoval  County  (part),  a*  descnbed  under  40  CFR  81  83. 

Valencia  County  (part),  as  descnbed  under  40  CFR  81.83. 

AQCR  153  B  Pa8o4^  Cruces-Alamogordo 

Unclassifiable/Attainment 

Dona  Ana  County 

UrK»ln  County 

Otero  County 

Sierra  County 

AQCR  154  ^4ortheastem  Plains  Intrastate _. 

Unclassifiable/Attainment 

Colfax  County 

Guadalupe  County 

Harding  County 

Mora  County 

San  Miguel  County 

Torrance  County 

Union  County 

AQCR  155  Pecos-Permtan  Basin  Intrastate 

Unclassifiable/Attainment 

Chaves  County 

Curry  County 

De  Baca  County 

Eddy  County 

Lea  County 

QuayCounty 

Roosevelt  County 

ACX»  156  S  W  Mountains-Augustme  Plains _.. 

Undassifiable/Attainment 

Catron  County 

Cibola  County 

McKinley  County  (part),  as  described  under  40  CFR  81.241. 

Socono  County 

Valencia  County  (part),  as  described  under  40  CFR  81.241. 

ACX>1  157  Upper  Rio  Grande  Valley  Intrastate  (Remainder  oO-. 

Undassifiable/Attainment 

Los  Alamos  County 

• 

Rw  Amba  (part) 

see  40  CFR  81.239 

Santa  Fe  County  (part) 

Remainder  o«  county 

[ 

Taos  County 

AQCR  157  Upper  Rio  Grande  Valley  Intrastate 

Santa  Fe  County  (part) 

Narrow  corridor  in  Santa  Fe 

Undassifiable/Attainmenl 

This  date  is  November  15.  1990.  unless  otherwise  noted. 


New  Mexico— Ozone 

Designated  Area 

Designation 

Classification 

Data' 

Type 

0«e> 

Typa 

AQCR  012  New  Mexico-Souttiem  Border  Intrastate  ...„ 

Grant  County 

Unclassifiable/Attainment 
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New  Mexico— Ozone 


Designated  Area 

DaaignaUon 

Ctasaificstton 

D«te> 

Type 

(>«•• 

•tViw 

Hidalgo  County 

Lurta  County 

AOCR  014  Four  Comeri  Interstate 

Undassifiable/ Ana;nment 

see  40  CFR  81.121 

McKintey  County  (part) 

Rio  Arnba  County  (part) 

San  Juan  County 

1 

Sandoval  County  (part) 

Valencia  County  (part) 

A'X^R  152  Alt>uquerque-Mid  Rio  Grande  Intrastate 

Unclassifiable/  Attainment 

Bamallllo  CkHjnty  (part) 

AQCR  152  Albuquerque-Mid  Rio  Grande 

Unclassifiabie/Atiainment 

Sandoval  (Dounty  (part) 

see  40  CFR  81.83 

Valencia  County 

see  40  CFR  81.83 

AQCR  153  El  Paso-Las  Cnjces-Alamogo 
Dor>a  Ana  County 

irdo 

Unclassifiable/ Attainment 

Lincoln  C^ounty 

Otero  County 

Sierra  County                                                        i 

AQCR  154  Norttieasfem  Rams  Intrastate 

Unclasstfiablo/ Attainment 

Colfax  County 

Guadalupe  County 

Harding  County 

Mora  County 

San  Miguel  County 

Torrance  County 

Union  County    , 

AOCR  155  Pecos-Permian  Basin  Inlrastafe 

Uncldssifiabie/ Attainment 

Chaves  County 

Curry  County 

De  Baca  County 

Eddy  County 

Lea  County 

Quay  County 

Rooaevelt  County 

• 

AQCR  156  SW  Mountoins-Augustine  Plains 

Unclassifiat>le/  Attainnient 

Catron  County 

Cibola  County 

McKinley  County  (part) 

see  40  CFR  81.241 

Socorro  County 

) 

Valencia  County  (part) 

/ 

see  40  CFR  81.241 

A(XR  157  Upper  Rio  Grande  VaMey  Intrastate 

Unclassifiable/Attainment 

Los  Alamo*  County 

Rio  Arriba  County  (part) 

see  40  CFR  81.239 

Santa  Fe  County 

Taos  County 

>  This  date  is  November  15, 1990.  unless  othenwise  noted. 


New  Mexico— PM-10  Initial  Nonattamment  Areas 

Designated  Area 

Designation 

QassWortlon 

Data 

Type 

Date 

Typs 

Dona  Ana  County 
The  area  bounded  by  Anthony  Quadrangle,  Anthony.  New 
Mexico  -  Texas. 

SE/4  La  Mesa  15'  Quadrangle.  N3200  -  W10630/7.5, 
Township  26S,  Range  3E.  Sections  35  and  36  as  limited 
by  the  New  Mexico  •  Texas  State  line  on  the  south 

11/15/90 

* 

Nonatlainment 

11/15/90 

Moderate 

35.  Section  81.333  is  amended  by 
revising  the  tables  for  "New  York — 
Uzune"  and  "New  York — CO",  and  by 


adding  a  new  table  titled  "New  York —        entry  for 
Lead"  to  be  inserted  in  alphabetical  follows: 

order  immediately  following  the  tabular 


New  York— SOi  •  to  read  as 
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981.333    New  York. 


New  Yo>i(— Cartxxi  Monoxid* 


Designation 

CtassiAcabon 

DesiQnated  Area 

I 

Dale* 

Typ* 

Date'     r                        Typ* 

New  VcHlt-N.  New  Jersey-iong  Island  Area 

B'ww  Owirty    , ...„ 

Nonattamment 

ModmM>  «^7ppm 

•<i«^C<wn1y     ..._ ...- 

Noruttairwnent 

ModMla  >  12.7ppm 

Na^au  County         „    „_ _.. 

Norwttaifwnent 

Moderate  >  12.7ppm 

New  V<x*  County._ 

Nonattainment 

Moderate  >  IZ.Tppm 
Mod0flt6  >  t2.7pp(ti 
Moderate  >  tz.rppm 

RictvTwnd  County  —        —    „.       „..-. — 

Nonattainmerrt 

Wes;c^estef  County  ..„    _. 

Nonattaimnent 

Moderate  >  I2.7ppm 

Syracuse  Area 

0»x)ncJaga  County _ _... 

*»  —  -.^-'i  II  1 

nonsRWwneni 

Moderate  2  127ppm 

AOCfl  043  NJ-NY.CT  Merstata  AQCfl  (Remainder  oO 

MtdaMMable/Attainment 

Rockland  County 

SoHo*  County 

. 

AQCR  158  Central  New  Yorti  Intrastate  (remaider  of) 

U(x:Jassifiable/Attainment 

Cayuga  County 

Cortland  County 

Hertomer  County 

Jefferson  County 

Lewis  County 

Madison  County 

Oneioa  County 

Oswego  County 

AOCa  159  Chanv'ainVaHey  Interstate _ 

Unciassifiable  /  Attainmem 

Clinton  County 

Essex  County 

Franklin  County 

Harwltoo  County 

SL  Uwrenoe  County 

Warren  CoMnty 

Washington  County 

• 

AQCR  160  Genooaoo  Finger  Lakes  Intrastate 

Urx:lasstf^able  /  Attainment 

Genesee  County 

Ijvingston  County 

Monroe  County 

Ontano  County 

Orleans  County 

Serteca  County 

Wayne  County 

Wyo«n<ng  County 

Yates  County 

AQCR  161  Hudson  Valley  Intrastate.. _... 

Unclassi«iat>le  /  Attainment 

Albany  County 

Cotutntxa  County 

Dutcf^ess  County 

Fulton  County 

Greene  County 

Montgotnery  County 

Orange  County 

Putram  County 

Rensselaer  County 

Saratoga  County 

Schenectady  County 

Schohane  County 

Ulster  County 

AQCR  162  Nia^ra  Frontier  Intrastate „ „. 

tincl»>si1ial>le/ Attainment 

Ene  County 

Niagara  County 

ACX?^  163  Southern  Tier  East  mtrastaJe „_       

Unclassifiat>le/ Attainment 

Broome  County 

Chenango  County 

Delaware  County 

OtsegoCounty 

Sullivan  County 

Toga  County 

AOCR  164  Southern  Tier  West  Intrastate ._  

Undasaifiable/Attainment 

Allegany  County 

Cattaraugus  County 

Chemung  County 

Schuyler  County 

Steut)en  County 
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New  York— Cart>on  Monoxide 


Designated  Area 

Designation 

Classtficalion 

D8le> 

TyP« 

Dele' 

Type 

Tompkins  County 

This  data  it  Novemt>er  15. 1990.  unless  otherwise  noted. 


New  York— Lead 


Designated  Area 

Designation 

Ctaaailicetion 

Date 

Type 

DaM 

Type 

Onondaga  County 

1/e/92 

Unciassifiable 

Rest  of  State  Not  Designated 

New  York— Ozone 


Designated  Area 


Dnignation 


Date' 


Type 


datsMcation 


Date' 


Type 


Albany-Schenectady-Troy  Area 

Albany  County 

Greene  County 

Montgomery  County ... „.;., 

Rensselaer  County ......... 

Saratoga  County 

Schenectady  County . 


Butfato-Niagara  Falls  Area 

Erie  County : 

Niagara  County 

Essex  County  Area 

Essex  County  (part) .» 

The  portion  of  Whiteface  Mountain  above  4500  feet  in 
elevation  in  Essex  County 
Jefferson  County  Area 

Jefferson  County 

New  York-Northern  New  Jersey-Long  Island  Area 

Bronx  County 

Kings  County  ..„ ,„ „ 

Nassau  County ; 

New  York  County ^ _. 

Orange  County _ 

Putnam  County .'... 

Queens  County . 

Rfchmond  County ; 

Rockland  County 

Suffolk  County „ „ 

Westchester  County 

Poughkeepsie  Area 

Dutchess  County 

AQCR  158  Central  New  York  Intrastate  (Remainder  of) 

Cayuga  County 

Cortland  County 

Herkimer  County 

Lewis  County 

Madison  County 

Oneida  County 

Ortondaga  County 

Oswego  County 
AQCR  159  Chamijalain  Valley  Interstate  (Remainder  oO 

Clinton  County 

Franklin  Courity 

Hamilton  County 

St.  Lawrence  County 

Warren  County 

Washington  County 
AQCR  160  Genessee-Finger  Lakes  intrastate , 

Genesee  County 

Livir\gston  County 

Monroe  County 

Ontario  County 

Orleans  Coun^ 


1/6/92 
1/8/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 

1/6/92 
1/6/92 

1/6/92 


1/6/92 


1/6/82 


Nonattainrrtent 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 

Nonattainment 
Nonattainment 

Nonattainment 


Nonattainment 

Nonattainment 

Nonattainment 

NoTfattainment 

Nonattainment 

Nonattainment* 

Noriattainment* 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 
Unclassifiat>le/Atlainmeni 


1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 

1/6/92 
1/6/92 

1/6/92 


1/6/92 


1/6/92 


Unclas8ifiat)le/ Attainment 


Unclassifiat>le/ Attainment 


Marginal 
Marginal 
Marginal 
Marginal 
Marginal 
Marginal 

Marginal 
Marginal 

Rural  Transport  (Marginal) 


Marginal 

Severe-17 

Severe-17 

Severe-17 

Severe-17 

(Pending  Study') 

(Pending  Study') 

Severe-17 

Severe-17 

Severe-17 

Severe-17 

Severe-17 


Maiginal 
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N«w  Vork-Ozone 


Oesignaied  Area 

Designation 

ClassHicalion 

OMa> 

Typa 

Oaia> 

Typ« 

SenecaCounty 
Wayne  Courty 
Wyoming  County 
Yates  County 
AOCn  161  Hudson  Valley  Intrastate  (Rerrainder  of) ~ 

. 

Undassifiable/ Attainment 
Undassifiable/Attainment 

Undassifiable/Attainment 

Columbia  County 
Fulton  County 
ScNshane  County 
Ulster  County 
AQCn  163  Souttiem  Ttef  East  Intrastate _ 

Broome  County 
Ctienango  County 
Deiawaie  County 
Otsego  C/Otjnty 
Suttvan  County 
Tioga  County 

AOCn  164  Southern  Tier  West  Intrastate _. 

Allegany  County 
Cattaraugus  County 
Ctiautauqua  County 
Chemung  County 
Schuyler  County 
Steuben  County 
Tomplons  County 

*  Th«  data  is  November  IS.  1990.  unless  otherwise  noted. 

•  The  state  requested  tima  to  study  the  boundaries  and  classification  under  section  107(d)(4)(A)fiv),  The  txHindanes  and  classification  of  Oraige  and  Putnam 
Counties  •*  t>e  determined  t>ased  upon  evaluation  of  that  study  by  EPA 


36.  Section  81.334  is  amended  by 
revising  the  tables  for  "North  Carolina — 
Ozone  (O,)"  and  "North  Carolina— CO  " 


to  be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "North  Carolina — SOi"  to  read  as 
follows: 


§81.334    North  CaroHna. 


North  Carolina — Cart>on  Monoxide 


Designated  Area 

Designation 

CassiGcation 

Date' 

Type 

Date' 

Typa 

Charlotte  Area 

MecXIenburg  County _ „ 

Nonattainment 

tint  r^<<ufiMt 

Raleigh-Ourt^am  Area 

Durham  County ...._ „_ 

1/6/92 

Nonattairmenl 

1 

/6/92 

Moderate  i  I2.7ppm 

Wake  County _    „ 

1 /6/92 

I 

/6/92 

Moderates  I2  7ppm 

Wmstoo-Salem  Area 

Forsyth  County , 

1/6/92 

Nonanamment 

1 

/6/92 

Moderate  2  '2  7ppm 

Rest  of  State _ 

Unciassifiable/Attainmeni 

Alamance  County 

Alenander  County 

Alleghany  County 

Anson  County 

Ashe  County 

Avery  County 

Beaufort  County 

BertieCounty 

Bladen  County 

BrunsKKick  County 

Buncombe  County 

Burtte  County 

Cabamjs  County 

CalCwen  County 

Camden  County 

Carteret  County 

Caswell  County 

Cata«»ba  County 

Chatham  County 

Cnerohee  County 

1 

Chowan  County 

day  County 

• 

Oeveland  County 

ColumtKJS  County 
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North  Carofipa— Cartwn  Monoxide 


Craven  County 

CuiTibertan<i  County 

Currituck  County 

Dare  County 

Davkfeon  County 

Davie  County 

Duplin  County 

Edgecomtie  County 
i    Franklin  County 

Gaston  County 

Gates  County 

Graham  County 

Granville  County 

Greene  County 

Guilford  County 

Halifax  County 
■    Harnett  County 

Haywood  County 

Henderson  County 

Hertford  County 

Hoke  County 

Hyde  County 

Iredell  County 

Jsckson  County 

Johnston  County 

Jones  County 

Lee  County 

Lenoir  County 

Lincoln  County 

Macon  County 

Madison  County 

Martin  County 

McDowell  County 

Mitchell  County 

Montgomery  County 

Moore  County 

Nash  County 

New  Hanover  County  ■ 

NorthamptoTi  County 

Onslow  County 

Orange  County 

Pamlico  County 

Pasquotank  County 

Pender  County 

Perquimans  County 

Person  County 

Pitt  County 

Polk  County 

Randolph  County 

Richmond  County 

Robeson  County 

Rockingham  Count) 

Rowan  County 

Ruttierford  County    ' 

Sampson  County 

Scotland  County 

Stanly  County 

Stoki)s  County 

Surry  County 

Swain  County 

Transylvania  County 

Tyrrell  County 

Union  County 

Vance  County 

Warren  County 

Washington  County 

Watauga  County 

Wayne  County 

Wilkes  County 

Wilson  County 

Yadkin  County 

Yancey  County 


This  date  is  November  15,  1990,  unless  otherwise  noted 


Designation 


T|P« 


Ottt' 


Typ« 


56808 
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North  Carolina— Ozone 

Designated  Area 

Designation 

Classification 

Data> 

Typa                                 0 

lata' 

Tyoa 

Charione-Gastonta  Area 

Gastoo  County 

^4onattainment 

Moderate 

MBTklflfihiirg  Cnmly                                                       ,,,, 

Nonattamment 

Moderate 

Greensixxo-WmtorvSalam-High  PoM  Area 

Davidson  County „ , 

1/6/92 

Nonattainment 

/6/92 

Moderate 

Davie  Coonty  (part) 

1/6/92 

Nonattainment 

/6/92 

Moderate 

The  area  bounded  by  the  Yadkin  River,  Dutclvnans  Creek, 

Nortti  Carolina  Higtrway  801.  Fultoo  Creek,  and  back  to 

ttw  Yadkin  River 

Forsytti  County _ „ 

1/6/92 

Nortattainment 

/6/92 

Moderate 

GuiHord  County _ „ 

1/6/92 

Nonattainment 

/6/92 

Moderate 

RaJeigtvOurtiam  Area 

www^^^^^fw  ^a*^* 

Durham  County _ „ 

1/6/92 

Nonattainment 

/6/92 

Moderate 

Granvdle  County  (part) _ _ 

1/6/92 

Nonattainment                                            1 

/6/92 

Moderate 

Dutctiville  Township 

Wake  County _ 

1/6/92 

Nonattainment                                         1 

/6/92 

Moderate 

Rest  o<  State 

Unclassifiable/Attainment 

AJamance  County 

Alexander  County 

• 

Alleghany  County 

Anson  County 

AsheCo«jnty 

Avery  C/Ounty 

Beaufort  County 

Bertie  County 

Bladen  County 

Brunswick  County 

uncornbe  County 

Burke  County 

- 

Cabamjs  County 

- 

CakJwed  County 

Cainden  County  - 

Carteret  County 

CaswreK  County 

CatawtM  County 

Chattuim  Cotmty 

Cherokee  County 

ChowanCounty 

Clay  County 

Cleveland  County 

Cokjmbus  County 

Craven  County 

Cumberland  Cotjnty 

Currituck  County 

Dare  County 

Oavie  County  (part) 

Remainder  ot  county 

Dupkn  County 

^ 

Edgecombe  County 

Franklin  County 

Gates  Co«inty 

Graham  C^inty 

Granville  County  (part) 

Remainder  ot  munty 

Greene  County 

HalHax  County 

Harnett  County 

Haywood  County 

Henderson  County 

rlerttord  County 

Hoke  County 

Hyde  County 

Iredell  County 

Jackson  County 

Johnston  County 

JonesCounty 

Lee  County 

LenoirCounty 

Lincoln  County 

MaconCounty 

Madison  County 

MartnCouTTty 

McOowea  Cotinty 

Mitchell  County 

Montgomery  County 

Moore  County 
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No>«>  Carolina— Ozone 


Designation 

OassWcatnn 

Designated  Area 

OMB' 

T»pa 

Oaia> 

Type 

Nash  Coonty 

New  Hanover  County 

Northampton  County 

Onslow  County                       | 

Orange  County                      , 

Pamlico  County                     ' 

Pasquotank  County 

, 

Pender  Coonty 

Perquimans  County 

* 

Person  County 

1 

Pitt  County 

1 

Polk  County 

y 

0 

Randolph  County 

/ 

Richmond  Coonty                  1 

Robeson  County 

Rockingham  County 

Rowan  County 

Rotherto'd  County 

Sampson  County 

Scotland  County 

Stanfy  Cour.ty 

Stokes  Counry 

Surry  County 

Swam  County 

Transylvan.a  County 

Tyrrell  Couniy 

Union  County 

Vance  County 

Warren  County 

Washington  County 

Watauga  County 

Wayne  County 

Wilkes  County 

- 

Wilson  County 

Yadkin  Coonty 

' 

Yancey  County 

■  This  date  is  November  15,  1990.  unless  othenxlse  noted. 


37.  Section  81.335  is  amended  by 
revising  the  tables  for  "North  Dakota — 
Ozone  |0,)"  and  "North  Dakota— CO" 


to  be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "North  Dakota— SO«"  to  read  as 
follows: 


Sai.335    North  Dakota. 


North  Dakota— Caitxxt  Monoxide 


Designated  Area 


AOCR  130  Metropolitan  Fargo-Moorhead  Intrastate 

Cass  County _ — 

Rest  of  State....- _ 

Adams  County 

Barnes  County 

Benson  County 

BH<lngs  County  .  . 

Bottineau  County 

Bowman  County 

Burke  County 

Burleigh  County 

Cavalier  County 

Dickey  County 

Divide  Coonty 

Dunn  County 

Eddy  County 

Emmons  County    . 

Foster  County 

Golden  Valley  County 

Grand  Forks  County 

Grant  County 


Designation 


Data' 


Type 


Unclassifiable/Attainment 
Unciassifiable  /  Attainment 


^tm  ■■Mil   -  *' 

aaasnicanao 


Type 
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Horth  Dakota— Cartxxi  Monoxide 


Deaignaled  Area 

Designation 

^^1  *  ^  ■■  iti  n  ■  ai  fi  ^ 

^^■ssiTicauon 

Dato> 

Type 

Date> 

Typ« 

GnggsCounty 

Heltingef  County 

Kidder  County 

1^  Moure  County 

Logan  County 

McHenry  County 

Mclntosfi  County 

McKenzie  County 

McLean  County 

Mercer  County 

MortonCounty 

. 

Mountrail  County 

Nelson  Courrty 

OhverCounty 

Perribtna  County 

Pierce  County 

Ramsey  County 

Ransom  County 

Renville  County 

Richland  County 

Rolette  County 

Sargent  County 

St>endan  County 

Sioux  Courrty 

SlopeCounty 

Starti  County 

Steele  County 

Stutsman  County 

Towner  Courrty 

Traill  County 

Walsh  County 

Ward  County 

Wells  County 

Wifliams  County 

1 

North  Dakota— Ozone 

DesigrMtion 

Classification 

j                                 Designated  Area 

' 

Oate> 

Type 

0>l*> 

Type 

MortonCounty 

Mounuail  County 

IMelson  County 

Oliver  County 

1 

Pembina  County 

Pierce  County 

Ramsey  County 

Ransom  County 

Renville  County 

Richland  County 

Rolette  County 

' 

Sargent  County 

• 

Sheridan  County 

Sioux  County 

SlopeCounty 

Stark  County 

Steele  County 

■ 

Stutsman  County 

Towner  County 

Traill  County 

Walsh  County 

Ward  Coonty 

Wells  County 

Williams  County 

This  date  is  November  IS.  1990,  unless  othenwise  noted 


38.  Section  81.336  is  amended  by 
r  revising  the  tables  for  "Ohio — Ozone 
(3,)"  and  "Ohio— CO",  and  by  adding 


new  tables  titled  "Ohio — Lead"  and 
"Ohio — PM-10"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for  "Ohio — 
SOi"  to  read  as  follows: 

§01.336    OMa 


■  This  date  is  November  15, 1990.  unless  otherwise  noted. 


Ohio— Cartxx)  Monoxide 


North  Dakota— Ozone 


Designated  Area 

Desigratkxt 

ClasaHicatk>n 

Date> 

Typ. 

Dale' 

Type 

AOCH  130  Metropolitan  Fwgo-Moorhead  Interstate 

Cass  County „    

Undassifiabte/Attainmertt 

Rest  o«  State,  AOCR  172  ,      „ 

UndAssifiablA/ Attainment 

Adams  County 

Barnes  County 

Benson  County 

Bdlings  County 

Bottineau  County 

Bowman  Coonty 

Burke  County 

Burleigh  County 

Cavalier  County 

Dickey  Courtly 

DivkJe  County 

Dunn  County 

Eddy  County 

Emmons  County 

Foster  County 

Golden  VaHey  County 

Grand  Forks  Courtty 

Grant  County 

, 

GnggsCounty 

Hettinger  County 

Kidder  County 

La  Moure  County 

Logan  County 

McHenry  County 

Mcintosh  County 

McKenzie  County 

J 

McLeanCounty 

MercerCounty 

Designated  Area 


Cleveland  Area 

Cuyahoga  County . 
Cincinnat) 

Hamilton  County ... 
Columbus 

Franklin  County 

Adams  County 

Allen  County 

Ashland  County 

Ashtabula  County 

'Attiens  County 

Auglaize  County 

Belmont  County 

Brown  County 

Butler  County 

Carroll  County 

Champaign  County ... 

Clark  County 

Clermont  County 

Clinton  County 

Columbiana  County .. 
Coshocton  County.... 

Crawford  County 

Darke  County 

Defiance  County 

Delaware  County 

Erie  County 

Fairfiekl  County 

Kayette  County 

Fulton  County 

Gallia  County , 

Geauga  County 

Greene  County 


Designation 


Date' 


Type 


Nonattainment 

Unclassifiable/Aftainment 

Unclassif  table/  Attainment 
Unclassifiable/Attainnrtent 
Undassifiable/ Attainment 
Unclassifiable  /  Attainment 
Undassifiable/  Attainment 
Unclassifiable/  Attainment 
Unclassifiable/ Attainment 
Unclassifiable/ Attainment 
Undassifiabie/  Attainment 
Undassifiable/ ARainment 
Undassifiatxe/ Attainment 
Unclassifiable/ Attainment 
Undassifiable/  A  ttamment 
Undassifiable/  Attainment 
Undassifiable/ Attainment 
Undassifiable/ Attainment 
Undassifiable/ Attainment 
Undassifiable/Atuinment 
Unclassifiable/Attainment 
Undassifiat)le/  Attainment 
Undassitiable/Anainment 
Undassifiat)le/ Attainment 
Unclassifiable/Attainment 
Undassifiable/ Attainment 
Unclassifiable/Attainment 
Undassifiaijle/  Attainment 
Undassifiable/ Attainment 
Unclassifiable/Attainment 


ClassHicatton 


Type 


Moderate  £  I2.7ppm 


(    1 
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Ohio— C«tion  Monoxide 


Designated  Araa 


Deeignation 


Type 


Osssificdlion 


0«e* 


Type 


Guernsey  County.. 
Hancock  County.. 
Hardn  County. 
Harrison  County.. 
Henry  County  — 
HigNand  County . 
Hocking  County... 
Hotnws  County  „. 
Huron  County — 
Jackson  County .. 
Jefferson  County*. 
Knox  County... 
Lake  County... 


Lawrence  County.. 

LxAmg  County 

Logan  County 

Lorain  County 

Lucas  CoutMy 

luiadison  County.. 
Ma^on«^g  County.. 
Manoo  County ._ 
Medina  County.. 
Meigs  County. 


Meroar  4^eumy_ 
MianM  County ._ 

Monroe  County _ 

Montgomery  County. 

Morgan  Cawi% 

Morrow  County 

Miislungum  County.- 

Hab>e  County 

Ottawa  County. 
Paulding  County - 

Perry  County 

Pickaway  County.. 

f>ike  County 

Portage  County— 
Pratile  Coui|y_ 


Putnam  County 

Ross  County 

Sandusky  County.. 

Sc«to  County 

Seneca  Cour^y 

Shelby  County 

Startt  County 

Sunvntt  County- 


JmmUM  County 

Tuacarawaa  County. 

Union  County 

Van  Wert  County 

Vinton  County.. 


Warren  County 

Washington  Coun^. 

Wayne  County 

WiNiains  County 

Wood  County 

Wyandot  County 


Undassifiable  /Attainment 
Unctassifiable  /  Attainment 
Utx:las9i>iat>ie/Attainment 
Onclassrfiable  /  Attainment 
Unclasa<6able/  Attainment 
UndmWible/ Attainment 
Unetassifiatite  /  Attainment 
Uf«:lassifiable/ Attainment 
Unclassifiable/Attainmertt 
Undassifiable/Attainment 
Unciassifiable/ Attainment 
Unctassrfiabie  /  Attainment 
Unci  asstfiat)ie  /  Attainment 
Undassifiable  /  Attainment 
Unciassifiatrfe/ Attainment 
Undasalfiable/Attainment 
Unclassifiat)te/Attainment 
Unciassifiatjie/Attainment 
Unclassifiat>te  'Attainment 
UrK:<assrt  iat)le  /Attainment 
Undassifiable/Attainment 
Unclmifiable  /  Attainment 
UncliMltiible/AttainmBnt 
I  irylassifiahle  ^  AttaJrwnent 
Undassifiabla  /  Attainmeol 
iJnclHaiflabie/Attalnment 
Undnaifiabie/Atiainment 
UndkssifWMa/Aliainment 
Undassifiabla/Anainment 
tJndaaslfiabte/ Attainment 
tJndMaMiabte/Atteinment 
UndMaUiable/Attamment 
UndaaaHiable/Attainment 
Undassifiable  /  Attainment 
Undassifiable  /  Attainment 
Undassifiable  /  Attalnmer>l 
OndnaMabte/ Attainment 
Undasaifiable/  Attairvnent 
Uedassifiabte  /  Attainment 
Undeseifiatjie/ Attainment 
Undass<fiable/AaainrT«nt 
t^ndassHiabte  /  Attalrwnem 
UndassMable/AttainmBnt 
.  Unciassi(iable/Attainn«nt 
Undassifiable/Attainment 
Ondaaa^able/Attamment 
Undassifiabie/ Attainment 
iiaciaaaifiable/ Attainment 
Undaaaifiabte/Attainmenl 
!  ilaolMaHiable/ Attainment 
nctaaffiable  'Attainment 
\  UnctMiifiable/Attainment 
I  llBTlMaltiable/ Attainment 
,  UnelaasHiabte/ Attainment 
llnclMiftabie/Attainment 
Undaaairiatote/ Attainment 
UndnaViable/Attatnmenl 


■  Thia  data  is  Noventier  IS.  1990,  unteaa  otherwise  noteC 

■  The  lisled  desigtwrtion  does  not  reflect  EPA  action  undar  aaokon  ISTidMMA).  Ai  ttie  date  of  enactment  of  the  Oaan  Air  Act  Amendments.  JeHe^son  County, 
OhKt:  Brooke  County.  West  Vvgmia;  and  Hancock  County.  Weat  VJnawia.  New  «eaignated  Undassifiabie/attainmenL  by  operation  of  law.  under  section  4«7<d)<4^  of 
the  Clean  Air  Act  However,  these  States  and  EPA  are  reviewing  4i«ether  «e  ooniirm  or  reverse  that  designation  under  the  process  set  out  under  aecbon  U>7JdM4HA) 
and  wik  publish  a  separate  notice  to  thai  effect 


j 

OhA-^l^eMl 

■    •                            1 
OesignMed  Area                                    i 

1 

Oeiignation 

Ma 

Type 

Oaie 

]«(» 

Cuyahoga  County  (part) 
Subcounty  area  in  the  vicinity  of  Master  Metals ! 

1/6/92 

llrvdassffiBhla 

■ 
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Ohio— Lead 


Designatnn 

Claasification 

Oesignatad  Area 

DM 

Type 

Dal* 

Type 

On  the  west  by  Interstate  71.  on  the  north  by  the  Conrail 
tracks,  on  the  east  by  Interstate  77,  and  on  the  south  by 
a  Hne  running  from  the  intersection  of  Interstate  71  and 
Clark  Avenue  to  the  Intersection  of  Interstate  77  and 
Pershing  Avenue 
Rest  of  State  Not  Designated 

' 

Ohto— Ozone 


Designated  Area 


Canton  Area 

Stark  County 

Cincinnati-Hamilton  Area 

Butler  County 

Clermont  County 

Hamilton  County 

Wanen  County ., 


Cleveland- Akron-Loraln  Area 

Ashtabula  County 

Cuyahoga  County 

Geauga  County ....„..„._.....„.., 

Lake  County 

Lorain  County 

Medina  County 

Portage  County 

Summit  County 

Clinton  County  Area 

Clinton  County 

Columbiana  County  Area 

Columbiana  County 

Cdumtxjs  Area 

Delaware  County 

Franklin  County „_.._.„. 

Licking  County 

Dayton-Spnngfield  Araa 

Clark  County 

Greene  County ™...... 

Miami  County 

Montgomery  County 

Preble  County  Area 

Preble  County 

Steubenville  Area 

Jefferson  County 

Toledo  Area 

Lucas  County 

Wood  County 

Youngstown-warrervSharon  Aim 

Mahoning  Courtty „..„.„„. 

TrumtxjII  County _„..«... 

Adams  County _.. 

Allen  County 

Ashland  County , 

Athens  County .. 

Auglaize  County 

Selmont  County . _, 

Brown  County ™.., 

Carroll  County 

Clfampaign  County « «.„... 

Coshocton  County 

Crawford  County ............ 

Darke  County .-.,............._„ ., 

Defiance  County , 

Erie  County 

FakfieM  County 

Fayette  County 

Fulton  County .. 

Gallia  County 

Guernsey  County 

Hancock  County 

Hardin  County 


Designation 


Dtte> 


i/e/az 

1/6/02 
1/6/92 


Type 


Nonattainment 

^k>nattalnment 
hkmattalnment 
^4orMttainment 
ftonattainment 

Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 

Nonattainmertt 

Nonattainment 

Nonattainment 
Norwttainment 
Nonattainment 

Nonattainment 
Nortattainment 
Nonattainn>ent 
Nonattainment 

Nonattainment 

NonattainTient 

f4onattainmant 
Nonattainment 

Nonattainment 
Nonattainment 
Undassifiatile/ Attainment 
Undassifiable/ Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiabls/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiabte/Attammenl 
Undassifiable/Attainment 
Unclaaaifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable/  Attainment 
Unclassif  iat>ie  /  Attainment 
Undassifiable/ Attainment 
Undassifiable/Attainment 
Unclassifiable/Attainment 


ClasaifK^tkjn 


Dala> 


Type 


1/6/92 
1/6/92 
1/6/92 


Marginal 

Moderate 
Moderate 
Moderate 
Moderate 

Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 

Tranaitkxwl 

Incomplete  Data 

Marginai 
Marginal 
Margir\al 

Moderate 
Moderate 
Moderate 
Moderate 

Transitional 

Transitional 

Moderate 
Moderate 

Marginal 
Marginal 
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Ohio— Oion# 


Designated  Area 


OMignation 


tMa> 


T»« 


Cimificaiioo 


Oat*' 


Typ« 


Haniwn  County.. 

Hanry  County 

HigNand  County . 
Hocking  County... 
Holmea  County ... 

Huron  County. 

3al1^lO^>  Oooi^. 

Knox  County 

Lawrence  County.. 
Logan  County..-.. 
Madison  County.. 
ManooCouoly 


Undasaifittole/Attainniant 
i/Attainfflani 
i/Attajnmant 
i/ Attainment 
i/ Attainment 

UndasaiMMe/Attamment 


Meigs  County. 

ivrm^^  v^nnfy...— ..... 

Monroe  County 

Morgan  County 

Morrow  County _ 

Muskingum  County. 
NoWe  County. 
Ottawa  County . 
Pauktng  County- 

Perry  County — 

Pickaway  County... 

Pike  County _.... 

Putnam  Courtty 

RicMand  County... 

Ross  County 

Sandusky  County.. 
Scioto  County.. 


i/Attainmer»t 
i/ Attainment 

Undasaifiabte/ Attainment 

i/ Attainment 

Attainment 

i/Atlamment 

i/Attammant 

Undassifiable/Anainmanl 


Seneca  County 

Sheby  County 

Tuacarawas  County... 

Union  County 

Van  Wert  County 

Vinton  County 

Washington  County* 

Wayne  County _ 

Wilkams  County 

Wyandot  County 


Undaaaifiable/  Attainment 
UndasaitiBNe/ Attainment 
Undassltiabie/  Attainmart 
Unciass«tMe/ Attainment 
/Attainment 
/Attainmertt 
tJraaaaaffiafcte/Attainment 
•UnCfaaHlable/ Attainment 
Unclassifi«t>le/ Attainment 
Undassinable/ Attainment 
Undassi&dble  /  A  ttainment 
UnclassiMble  /  A  ttainment 
Undaaslftatote/ Attainment 
UrxaassBiatole/ Attainment 
Undassffiatoie/ Attainment 
UnclaaaWable/AttainmarH 
UntSaaalfiabie/ Attainment 
UnriMalfllJle/  Attainment 
\)nctas»ffiat)ie  /  Attainment 

Orx:tasstfiable  /  A  ttainmenl 
Undassrfi^ile/ Attainment 
Urxtasslfiable/ Attainment 


■  This  dale  Is  Novemt>ar  15.  1990.  unless  ottierwiae  noted. 

•  The  isted  designation  does  not  reflect  EPA  action  under  section  107(d)(4)<A).  At  tie  date  o«  enactment  of  the  Clean  Air  Act  Amendmems,  Waslhmgron  County. 
OhM.  was  designateo  Unctassitiabto/attairwnent  by  operation  of  law.  under  sectton  t07(dMl)(C)  of  the  Oean  Air  Act  However,  the  State  a^  EPA  are  reviewing 
whether  lo  confirm  or  rm^rm  that  desKjnation  urxler  the  process  aei  fMt  under  section   107(dM4KA)  and  will  pui>lish  a  separaM  notica  lo  that  ettect. 


Ohio— PM-M  InWal  4tonallainment  Araas 


Destgriated  Afea 


Designation 


Data 


Type 


Oasslficatiow 


Tvpe 


Cuy^ioga  County . 
Je«erson  County . 


The  area  txxmded  t>y  Market  Stieet  (State  Route  43)  Iroin 
Vw  West  Virgna/Ooo  tx>rder  west  to  Sonset  Blvd.  (US. 
Route  22).  Sunset  Blvd.  west  to  the  Steubenv?Ne  Town- 
ship/Cress Creek  Townsh^i  bourxJafy.  the  Townsh*) 
boundary  south  to  lt«e  SteubeaviUe  Corporation  Nnmt  ttm 
corporation  txxindary  east  to  State  Route  7,  State  Roula 
7  South  to  the  SteuOenviile  Township/Wells  Township 
boundary,  the  Township  boiridary  east  to  ttw  West 
Virginia/Ohio  border,  and  t^orth  on  the  border  to  Market 
Street 


11/1S/S0 
11/15/80 


Nonattainment 

Nonattainment 


11/15/90 
1in5/90 


Moderate 

Moderate 


39.  Section  81.337  is  amended  by- 
revising  the  tables  for  "Oklahoma — 
Ozone  (O,)"  and  "Oklahoma — CO"  to 


be  inserted  in  al^abetical  order 
immediately  foli«wing  the  tabular  entry 
for  "Oklahoma — SOi"  to  read  as 
follows: 


§81.337    Oklahoma. 
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OUahoma— Carton  MonoRida 


Designatad  AfBa 


AOCR  017  Metropolitan  Fori  Smith  Interstate 

Adair  County 
Cherokee  County 
Le  Rore  County 
Sequoyah  County 
AOCR  022  Shrevapon-Texarkana-Tyler  Interstate . 

McCurtain  County 
AOCR  184  Central  Oklahoma  Intrastate 

Canadian  County 

Cleveland  Coun^ 

Grady  County 

Kingfisher  County 

Lincohi  (Dounty 

LoganCounty 

McClain  County 

Oklahoma  County 

Poltawalonaie  County 
AOCR  185  North  CenMI  OUahoma  Intrastate 

G«r«eM  County 

Grant  County 

Kay  County 

Noble  County 

Payrie  County 
AOCR  186  Northeastern  Oklahoma  Intrastate 

Craig  County 

Creek  County 

Delaware  Coiunty 

Mayes  County 

Muskogee  County 

Nowata  County 

Okmulgee  County 

OsageCounty 

Ottawa  County 

Pawnee  County 

Rogers  County 

Tulsa  County 

Wagoner  Ccwnty 

Washington  County 
AOCR  187  Northwestern  Oklahoma  Intrastate 

Alfalfa  County 

Beaver  County 

Blaine  County 

Cimarron  County 

Custer  County 

Dewey  County 

Ellis  County 

Harper  County 
Maior  County 

Roger  Mills  County 
Texas  County 
Woods  County 
Woodward  County 

•  AOCR  188  Southeastern  Oklahoma  Intrastate 

Atoka  County 
Bryan  County 
Carter  Coun^ 
Choctaw  County 
Coal  County 
Garvin  County 
Haskell  County 
Hughes  County 
Johnston  County 
t-atimer  County 
l.ove  County 
Marshall  County 
Mcintosh  County 
Murray  County 
Okfuskee  County 
Pittsburg  County 
Pontotoc  County 
Pushmataha  County 
Seminole  County 

AOCR  189  Southwestern  Oklahoma  intrastate 

Beckham  County 
Caddo  County 
Comanche  County 


Daaignatnn 


Tj|» 


Undassifiable/Attainment 

Undassifiabte/Attainrrtent 
Undassifiabto  /  Attain  ment 


Claaaificatnn 


Data' 


Unciassifiable/ Attainment 


Undassifiabto/Attainmeni 


Typa 


Unclassifiabia/ Attainment 


Unciassifiabla/ Attainment 


Undassifiable/Att^ment 
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OklahofTW-Cartxxi  Monoxid* 

Designation 

Oasaiftcation 

Designated  Area 

OMa' 

Typ« 

Oaia> 

Typ« 

Conon  County 
Greer  County 
Harmon  County 
Jackson  County 
Jaffarson  Courtty 
KkNM  County 
Staprtens  County 
r*inan  County 
Washita  County 

- 

■  This  date  is  November  15.  1990,  unless  othenwise  noted. 


Oklahoma— Ozone 


Dasignalad  Area 

Designation 

Date' 

Typ« 

Date' 

Type 

AQCR  017  Metropoiitan  Fort  Smith  IntarsUta _..... 

Undassifiable/Attainment 

Adair  County 

Cherokee  County 

La  Flore  County 

Sequoyah  County 

• 

AQCR  022  Shreveport-Texarkana-Tyler  Intrastate 

Unclasaiftable/  Attainment 

McCjrtam  Courty 

AOCR  184  Central  Okiahoina  InUastate  (part) 

Oaveland  County 

Unciassifiable/ Attainment 

: 

Oklahama  County 

Undaaaifiable/AttainmerTt 

AQCR  1S4  Central  Oklahoma  Intrastate  (Remainder  oO 

Undassifiable/Anainment 

Canadian  County 

Grady  County 

Kingfisher  County 

Lincoln  County 

Logan  County 

McClam  County 

Pottawatomie  County 

• 

AOCR  185  r4orth  Central  Oklahoma  Intrastate 

Undsssrficiblo/  Attainment 

GarfieW  County 

Grant  County 

Kay  County 

h4ot)ie  County 

Payne  County 

AQCR  186  rtortheastem  Oklahoma  Intrastate.- 

Undassifiable/Attainment 

Craig  County 

Creek  County 

Delaware  County 

Mayes  County 

' 

Muskogee  County 

Nowata  County 

OsagaCounty 

Ottawa  County 

■ 

Pawnee  County 

Rogers  Courrty 

Tulsa  County 

Wagoner  County 

Washington  County 

AQCR  187  Northwestern  Oklahoma  mirastala ™ 

Undassifiable/Attainment 

Alfalfa  County 

Beaver  County 

Blaine  County 

Cimanon  County 

Custer  County 

Dewey  County 

Ellis  County 

' 

Harper  County 

Major  County 

Roger  Mdls  County 

Tana  County 

Woods  County 

Woodward  County 

AQCR  188  Southeastern  Oklahoma  Intrastate „.... 

Undassifiatjie/  Attainment 

Aloka  County 

Bryan  County 
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Okiahoina— Ozone 


Designation 

Oasaiicaition 

' 

Date' 

Type 

OMe* 

Type 

Carter  County 

. 

Choctaw  County 

' 

Coal  County 

Gannn  County 

\ 

1 

Haskell  County 

\ 

Hughes  County 

V 

Johnston  County 

Latimer  County 

., 

Love  County 

Marshall  County 

Mcintosh  County 

Murray  County 

Okfuskee  County 

Pittsburg  County 

Pontotoc  County 

Pushmataha  County 

Seminole  County                                  ' 

AQCR  189  Southwestern  Oklahoma  Intrastate „.: 

Undassifiable/Attainmenl 

Beckham  County 

Caddo  County 

Comanche  County 

Cotton  County 

Greer  County 

> 

Harmon  County 

i 

Jackson  County 

Jefferson  County 

Kiowa  County 

■ 

Stephens  County 

Tillman  County 

Washita  County 

'  Tills  date  is  Novemt>er  IS.  1990.  unless  otherwise  noted. 


40.  Section  81.338  is  amended  by 
revising  the  tables  for  "Oregon — Oi" 
and  "Oregon — CO",  and  by  adding  a 


new  table  titled  "Oregon— PM-10"  to  be 
inserted  in  alphabetical  order 
immediately  folioMriag  the  tabular  entry 
for  "Oregon — SOj"  to  read  as  follows: 


§81.33«    Oregon. 


Oregon— Cart)on  Monoxide 

Designated  Area 

Designation 

OassificaMoM 

Oate< 

Type 

Date' 

T»pa 

Eugene  -  SpnngfieW  Area 
Lane  County  ONVt) „ _ 

Nonattainment 

Not  Classified 
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Oregoo— CartMH  Monoxide 


Oregon— Carbon  Monoxide 


Designated  Area 


The  Eugene-Springfield  Nonattainment  Area  is  described 
as:  The  area  withm  ttie  bounds  beginning  at  the  North-- 
west  comer  ol  T17S,  R4W;  extending  South  to  the 
Southwest  comer  ol  Section  6.  T17S,  R4W;  ttience  East 
to  tfie  Northwest  comer  ol  Section  8.  T17S.  R4W; 
ther>ce  South  to  tfie  Southwest  comer  o«  Section  32, 
T17S.  R4W:  tfience  East  to  the  Northeast  correr  ol 
Section  4.  Ties,  R4W:  thence  South  to  the  Southwest 
comer  o«  section  3,  T18S,  R4W;  thence  East  to  the 
Northwest  comer  o«  Section  12.  T18S,  R4W;  thence 
South  to  the  Southwest  comer  o<  Section  13,  T18S. 
R4W:  ther>ce  East  to  the  Norttieast  comer  of  Soction 
24,  Ties,  R4W;  thence  South  to  the  Southeast  comer 
o(  Section  24.  T16S.  R4W:  thence  East  to  the  Northeast 
comer  o«  Section  21,  TieS,  R3W;  thence  North  to  the 
Northeast  comer  o«  Section  21,  T18S.  R3W;  thence 
East  to  the  Northeast  comer  ol  Section  22.  TIBS  R3W: 
thence  South  to  the  Soutfiwest  comer  of  Section  23, 
T18S,  R3W:  thence  East  to  the  Southeast  comer  of 
Section  24,  Ties,  R3W;  thence  North  to  the  Southeast 
comer  of  Section  1,  TieS,  R3W;  thence  East  to  the 
Southeast  comer  of  Section  2,  T18S.  R2W;  thence 
North  to  the  Northeast  comer  of  Section  26,  T17S, 
R2W;  tfierxie  West  to  tt>e  Southwest  comer  of  Section 
20,  T17S,  R2W;  thence  North  to  the  Northwest  corner  of 
Section  20,T17S.  R2W;  thence  West  to  the  Southwest 
comer  of  Section  13,  T17S,  R3W;  thence  North  lo  the 
Northwest  comer  of  Section  13,  T17S,  R3W;  thence 
West  to  tt>e  Southwest  comer  of  Section  11,  T17S, 
R3W;  ttierx:e  f*xth  to  ttie  Northwest  comer  of  Section 
11,  T17S,  R3W:  thence  West  to  the  Southwest  comer  of 
Section  6,  T17S,  R3W;  thence  North  to  the  Northwest 
comer  of  Section  31,  T16S,  R3W;  ttwnce  West  to  the 
Northwest  comer  of  Section  34,  T16S,  R4W;  thence 
South  to  the  Southwest  comer  of  Section  34,  T16S, 
R4W;  thence  West  to  ttie  point  of  beginning. 
Grants  Pass  Area 

Josephine  County  (part) 

Central  Business  District 
K!amath  Falls  Area 

Klamath  Couniy  (par!) '. 

Urtjan  Growth  Boundary 
Medford  Area 

Jackson  County  (part) _ 

Medford-Ashiand  Urt^n  Growth  Boundary 
Portland-Vancouver  Area 
Portland  Metro  Service  Ostnct  Boundary 

Clackamas  County  (part) 

Multnomah  County  (part) 

Washington  County  (part) 

Salem  Area 
Oty  of  Salem 

Marion  County  (part) _ 

Polk  County  (part) „.... 

AQCR  190  Remainder  of  Central  Oregon  Intrastate 

Crook  County 
Deschutes  County 
Hooo  River  County 
Jefferson  County 
Klamath  County  (part) 

area  outside  Urt>an  Growth  BourKlary 
Lake  County 
Sfierman  County 
Wasco  Cuunty 

AQCR  191  Eastern  Oregon  Intrastate 

Baker  County 
Giltiam  County 
Grant  County 
Harney  County 
Malheur  County 
Morrow  County 
Umatilla  County 
Union  County 
Wallowa  County 
Wheeler  County 
AQCR  192  Northwest  Oregon  Intrastate 


Designation 


Dale' 


Type 


1/6.'92 


Nonattainment 


Nonattainment 


Nonattainment 


Nonattainment 
Nonattainment 
Nonattairuneni 


Nonattainment 
Nonattainment 
UfKlassifiable/Attainment 


UrKlassifiabIa/ Attainment 


Unclassifiable/  Attainment 


Classificatioo 


OtHm* 


1/6/92 


Type 


Moderate  ;i  i2./'ppm 


Moderate  2  I2.7ppm 


Moderate  ^  12.7ppm 


Moderate  ^  12.7ppm 
(Moderate  S  I2.7ppm. 
Moderate  i  I2.7ppm 


Not  Classified 
Not  Classified 


Designated  Area 


Clatsop  County 
Lincoln  County 
Tillanxiok  County 

AQCR  193  Remainder  of  Portland  Interstate _. 

Benton  County 
Clackamas  County  (part) 

area  outside  Portland  Metro  Service  District  Boundary 
Columbia  County 
Lane  County  (part) 

area  outside  of  Air  Quality  Maintenance  araa 
Lirm  County 
•    Marion  County  (part) 

area  outside  Vw  city  of  Salem  i 

Multnomah  County  (part) 

area  outside  Portand  Metro  Service  District  Boundary 
Polk  County  (part) 

area  outside  of  Salem  i 

Washington  County  (part)  ' 

area  outside  Portland  Metro  Service  District  Boundary 
Yamhill  County 

AQCR  194  Remainder  of  Southwest  Oregon „ 

Coos  County 
Curry  County 
'  Douglas  County 
Jackson  County  (part) 

area  outside  Medtord-Ashland  Urt>an  growth  boundary 
Josephine  County  (part) 

area  outside  of  Central  Business  District         I 


Designation 


Date> 


Type 


Undassifiable/Attairwnent 


Unclassifiable/ Attainment 


'  This  date  is  November  15, 1990,  unless  otherwise  noted. 


ClassHication 


Oate> 


Typ* 


Oregon— Ozor«e 


Designated  Area 


Portland-Vancouver  AQMA  Area 
Air  Quality  Maintenance  Area 

Clackamas  County  (part) , 

MultTxxnah  County  (part) 

Washington  County  (part) 

Salem  Area 
City  of  Salem 

Marion  County  (part) 

Polk  County  (part). 


Designaton 


Date' 


AQCR  190  Central  Oregon  Intrastate  (Remainder  ot) 

Crook  County 

Deschutes  County 

Hood  River  County 

Jefferson  County 

Klamath  County 

Lake  County 

Stiemnan  County 

Wasco  County 
AQCR  191  Eastern  Oregon  Intrastate 

Baker  County 

Gilliam  County 

Grant  County 

Harney  County 

Malheur  County  { 

Morrow  County 

Umatilla  County  ' 

Unton  County 

Waltowa  Coiinty 

Wheeler  County 
AQCR  192  Northwest  Oregon  IntrasUte , 

Clatsop  County 

Lirtcoln  County 

Tillamook  County 
AQCR  193  Portland  Interstate  (part) 

Lane  County  (part) 
Eugene  SpringfieM  Air  Quality  Maintenance  Area 
AQCR  193  Portland  Interstate  (Remairvler  oO 


Type 


Nonattainment 
Nonattainntent 
Nonattairtment 


Nonattainment 
Nonattairvnent 

Unclassifiable/Attainment 


Unclassifiable/ Attainment 


Clinificition 


Date> 


Type 


Unclassifiable/Attainment 


Unclassifiable/ Attainment 


Unclassifiable/Attainment 


Marginal 
Marginal 
Marginal 


Incomplete  Data 
Incomplete  Data 


5(i820  Federal  Register/Voi   56,  No.  215/Wednesday,  November  6.  lOOl/Rules  and  Regulations 


Oregon— Ozone 


Designation 

Classification 

Designated  Are* 

Dale' 

Type 

CMe> 

Type 

Benton  County 
Clackamas  County  (part) 

Remainder  o<  county 
Columbta  County 
Lane  County  (part) 

Remainder  of  county 
Linn  County 
Marion  County  (part) 

area  outside  tt>e  city  ot  Salem 
Muftnomah  County  (part) 

Remainder  of  county 
Polk  County  (part) 

area  outside  the  city  o(  Salem 
Wast>ington  County  (part) 

Renairder  of  coorty 
VarnfuH  County 
AQCR  194  Southwest  Oegon  Intrastate  (part) 
Jackson  County  (part) 

M©d<ord-AsMand  A»  Quality  Mairtterancs  Ar««..„ 

AQCR  194  Souttiwest  Oegon  Intrastate  fflemainder  oO 

OxM  County 
Curry  County 
Douglas  Cotinty 
Jackson  County  (part) 

Remainder  o<  county 
Josephine  County 

Unclassifiable/Attainmerrt 
UnclassifiaWe/ Attainment 

*" 

- 

TNs  date  is  November  15. 1990,  urtless  othenotse  noted. 


Oregor*— PM-10  Initial  Nonattainmerrt  Areas 


Designated  Area 


Designation 


Otfe 


Type 


Classification 


Date 


Type 


Jackson  County 
Medtord-Ashiand   air   quality   rriaintenar>ce   area   OrKhjding 
White  City).  . 

Josephine  County 

Grants  Pass _ „ 

The  area  wtthm  the  urtjan  gro«»th  boundary 
Lane  County 

Eugene/ Springfield 

The  area  «nthin  tf>e  mban  growt^  boundary 
Klamath  County 

Klamath  Falls 

The  area  within  th»  urban  growtti  boundary 
Union  County 

LaGrande _ 

The  area  within  the  urban  growth  boundary 


1/15/90 


1/15/90 


1/15/90 


1/15/90 


1/15/90 


Nonattainment 


ftortattammeni 


Nonattainment 


Nonattainme'it 


Nonattainment 


11/15/90 
11/15/90 
11/15/90 
11/15/90 
11/15/90 


Moderate 
Moderate 
Moderate 
Moderate 
Moderate 


41.  Section  81.339  is  amended  by 
revising  the  tables  for  "Pennsylvania — 
Ozone  (Oj)"  and  "Pennsylvania — CO". 


and  by  adding  a  new  table  titled 
"Pennsylvania — PM-10"  to  be  inserted 
in  alphabetical  order  immediately 


following  the  tabular  entry  for 
"Pennsylvania — SO»"  to  read  as  follows: 

S  81.339    Pennsylvania. 


Pennsylvania— Carbon  Morwnde 


Designsted  Area 


Philadelphia-Camden  County  Area 
Phrtdelphia  C^nty  (part) 
Oty  o«  Philadelphia-  -high  traffic  areas  within  ttw  Central 
Business  Dtsfrcl  and  certain  ott>er  high  traffic  density 
areas. 


Destgnation 


Type 


Nonattainment 


Classification 


Type 


Moderate  £  I2.7ppm 
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■   "  ,1 

Pennsylvania— Carbon  Monoxide 

Designated  Area 

Deaigrtatkxi 

ClasaHication 

OMa> 

Type 

Dale' 

Type 

Pittsburgh  Area 

Allegheny  County  (part) 

high  traffic  density  areas  within  the  Central  Business  Die- 

Not  Classified 

tnct  and  certain  other  high  traffic  density  veaa. 

Rest  of  State 

Unclassifiable/ Attainment 

Adams  County 

Allegheny  County  (part) 

Remainder  of  Allegheny  County 

Armstrong  County 

Beaver  County 

. 

Bedford  County 

Berks  County 

Blair  County 

Bradford  County 

Bucks  County 

Butler  County 

Cambria  County 

Cameron  County 

CarbonCounty 

Centre  County 

Chester  County 

Clarion  County 

CtearfiekJ  County 

Clinton  County 

Columbia  County 

Crawford  County 

Cumberland  County 

Dauphin  County 

Delaware  County 

Elk  County 

Erie  County 

Fayette  County 

Forest  County 

Franklin  County 

Fulton  County 

Greene  County 

Huntingdon  County 

Indiana  County 

• 

Jefferson  County 

Juniata  County 

. 

Lackawanna  County 

Lancaster  County 

Lawrence  County 

'. 

Lebanon  County 

, 

Lehigh  C<ounty 

Luzeme  Countv 

Lycoming  County 

McKean  Oxjnty 

Mercer  County 

Mifflin  County 

Monroe  County 

'          / 

Montgomery  County 

Montour  County 

Northampton  County 

Northumt)erland  County 

Perry  County 

Philadelphia  County  (part) 

Remainder  of  Philadelphia  coun^ 

Pike  County 

» 

Potter  County 

Schuylkill  County 

Snyder  County 

Somerset  County 

SuUivan  County 

Susquehanna  County 

Tioga  County                                                      j 

Union  County                                                         1 

Venango  County 

Warren  County 

Washington  County 

Wayne  County                                                    , 

Westrrxxeland  County 

Wyoming  County                                                 j 

' 

York  County                                                           ' 

■  TNs  date  is  November  15, 1990.  unless  othwwlse  noted. 
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Pinrwy«v»ii«— Ozone 


P6*visytv8niB — Ozon6 


DMignatadAfM 


Aaento«»n-BetM«nem-Easlon  Area 

Cartjon  County 

LaNgh  County 

Nctt^amptoH  Cotjnty 

AKoona  Area 

Blav  Counly _ _. 

Oawtord  Counly  Araa 

Crawford  County 

ErtaAraa 

Erie  Cocrty 

Franl>lin  County  Area 

Franklin  County 

Gfoona  Couftty  Area 

Graena  Counly 

Haniaburg-LetMnorvCarltsie  Araa 

Cuinbenand  County 

DaupNn  County  

Lebanon  County... _.._ 

Perry  County 

Jolmslown  Area 

CaiT^ina  County „ 

Somerset  Counly 

Juniata  County  Area 

Juniata  County _ 

tancaalar  Area 

Lancaster  County 

Lawrence  County  Area 

Latwence  County.. 


^4orttlu^1beriand  County  Area 
Northumbertand  County „ ...._. 

Pt«iade<pnia-Witmingio(vTren(on  Area 

BtKha  County _. 

Cfiestar  County _ 

OeiatMara  Counly 

Montgomery  County 

Ptnladelphia  County 

P*e  County  Area 
Pike  County. 


PittsburgivBeaver  Valley  Area 

Allegheny  County 

Amistron^  County , 

Beaver  County 

Butter  County 

Fayette  County 

Washington  Counly 

Westmoreland  County , 

needing  Area 
Berks  County 

Schuylkill  County  Area 
Schuylkill  Courtly 

Scranton-Wiikes-Sarre  Area 

CohjmtM  County 

Lacka«»anna  County 

Liaeme  County 

Monroe  County 

Wyoming  County 

Snyder  County  Area 
Snyder  County 

Susquehanna  County  Area 
Susquehanrva  County 

Warren  County  Area 
Warren  County 

Wayne  County  Area 
Wayne  County 

York  Area 

Adams  County 

York  County  . 


Youngstown-Warren-Shvon  Area 

Mercer  County _ 

AQCR  151  NE  Pennsylvania  Inlrastala  (Remainder  oQ 

Bradford  County 

SuMivan  County 

Tnga  County. 


AOCR  178  NW  Pennsylvania  Intarstala  (Remaniar  of) 

Cameron  County , 

Clanon  County 


Ootignatian 


1/6/92 


1/6/82 
1/6/92 


Type 


No'Taftain»r©nt 
Nonatlaviment 
Nonattairmeni 

Nonattammem 

Nonattainmem 

Ncnanainmenf 

^tonaltalnm«(^l 

Nonattainmem 

NonattainmenI 
NonattainmenI 
Nonattammer^ 
^k>natt8l^ur<enl 

Nonatlainrrent 
^4onat1alnment 

NonattainmenI 

NonattainmenI 

NonattainmenI 

NonattainmenI 

NonattainmenI 
Nonattainmem 
Nonattainmem 
Nonattainmem 
Nonattainmem 

Nonattainmem 

Nonattainmem 
t^onattainmem 
Nonarainment 
Nonattainmem 
Nor^attainment 
NonattainmenI 
Nonattainmem 

NonattainmenI 

Nonattainmem 

Nonattainment 
Nonattainmem 
Nor^atlammenl 
Nonattainmem 
Nonattainmem 

Nonattainmem 

NonattainmenI 

Nonattainmem 

Nonattainmem 

Nonattainmem 
Nonattainmem 

Nonattainmem 

Unc'assif'atjte.'  A'.ta.nmem 
Unclas&fiabie/Attainmem 
Unclassiftab*e/  Attainmem 

Undassifiable/Atiainmem 
UrKlassif;able.'Attainmem 


1/6.-92 


1/6/92 
1/6/92 


Margmal 
Margnal 
Margmal 

Marginal 

Incomplete  Data 

Marginal 

lrH»mpiete  Data 

Incomplete  Data 

Marginal 
Marginal 
Marginal 
Margina) 

Marginal 
MargKial 

Incomplete  Data 

Marginal 

Incomplete  Data 

Incomplete  Data 

Severa-iS 
Sevare-15 
Severe-15 
Severe-15 
Severe-15 

Incomplete  Data 

Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 
Moderate 

Moderate 

Incomplete  Data 

Marginal 
Marginal 
Marginal 
Marginal 
Marginal 

Incomptete  Data 

Incomplete  Data 

Incomplete  Data 

Incomplete  Data 

Marginal' 
Marginal 

Marginal 


Designated  Area 


Ctearfiekl  County „. 

Elk  County 

Forest  County 

Jefferson  County.. 

McKean  County. 

Potter  County „ 

Venango  County ... 
AOCR    195   Central 

Bedford  County 

Centre  County _. 

CUrton  County 

Fulton  County. 


Pennsylvania  Intrastate  flemainder  ot) 


Huntingdon  County.. 

Lycoming  County 

Mifflin  County 

Montour  County 

Unton  County.. 


AQCR  197  SW  Pennsylvania  Intrastate  (Reitiainder  of) 
Indiana  County 


Designation 


Typa 


Undassifiable/ Attammem 
UndassifialJte/ Attainment 
Unclassifiable/Attainmem 
Undassifiable/Attainmem 
Undassiflable^Allainmem 

Undassiflable/Attainnnem 

Undassifiable/  Attainment 
Undassifiabie  /  A  ttammem 
Undassifiable/ Attainmem 
Ufwiassifiabie/Attainntem 
Undassifiable  /  Attainmem 
Undassifiable/  Attainraent 
Undassifiable/ Attalnivem 
Undassifiable/ AttainrMm 
Undassifiable/ Attainment 

Undassiflable/AttainrMm 


Qatiificalion 


■  This  date  is  November  15. 1990.  unless  otherwise  noted. 


Type 


Pennsylvania— PM-10  Initial  Nonattainment  Areas 


Designated  Area                  | 

Designation 

nn^fli  Bllmi 

Data 

Type 

Date 

Type 

Allegheny  County 
Tlw  area  induding  Uberty,  Lincoln.  Port  Vue.  and  Glassport 
Boroug.'is  and  the  Oty  of  Clairton 

11/15/90 

11/15/90 

Moderate 

42.  Section  81.340  is  amended  by 
revising  the  tables  for  "Rhode  Island— 
Oj"  and  "Rhode  Island— CO"  to  be 


inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Rhode  Island— SO,"  to  read  as 
follows: 


Rhode  Island— Carbon  Monoxide 


S  81.340    Rhode  Island. 


Designated  Area                   < 

Designation 

Classlficalion 

Date> 

Type 

Date' 

Typa 

SUtewide _ 

Bristol  County 

Kern  County 

Newport  County                                                   1 

Providence  County                                               ■ 

Washington  County 

This  date  is  November  15. 19^0.  unless  otherwise  noted. 


Rhode  Island— Ozone 


Desigruted  Area 


Providence  (all  o(  Rl)  Area 

Bristol  Counly _ „ 

Kem  County ', 

Newport  County 1 , 

Providence  County _ '. 

Washington  County 

*  This  date  is  November  15.  1990,  unless  otherwise  noted. 


Designation 


Date* 


Type 


NonattairHnent 
Nonattairwient 
Nonattaininem 
Nonattainanem 
Nortattainmem 


ClaasificaMon 


Typa 


Serious 
Sehous 
Serious 
Serious 
Serxxis 
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43.  Section  81.341  is  amended  by 
revising  the  tables  for  "South  Carolina — 
Ozone  (O,)"  and  "South  Carolina— CO '• 


to  be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "South  Carolina — SO»"  to  read  as 
fijllows: 


S  Sl^l    South  Carolina. 


'1 

South  Carolina— Cartxjn  Monoxide 

Designation 

Classification 

Designated  Area 

Date> 

Type 

Date' 

Type 

Statewide               

Undassifiable/ Attainment 

Abbevitte  County 

Aiken  County 

, 

AJIendate  County 

Anderson  County 

* 

Bamberg  County 

BawwoH  County 

Beeufort  County 

* 

Berltetey  County 

Caltxxjn  County 

Charleston  County 

Cherokee  County 

Chester  County 

Chesieffi^id  County 

Oarendon  County 

Colleton  County 

Darlington  County 

Dillon  County 

Dorchester  County 

' 

EdgefieW  County 

Farlield  County 

Florence  County 

Georgetown  Courrty 

Greerrville  County 

. 

Greenwood  County 

Hampton  County 

Horry  County 

JasperCounty 

Kershaw  County 

Larx^aster  County 

Lauren*  County 

(jaeCounty 

Lexington  County 

ManonCounty 

Maflt»ro  County 

McCorniK*  County 

Newt)erTy  County 

Oconee  County 

Oranget)urg  County 

Pickens  County 

Richland  County 

SaludaCounty 

Spartantxjrg  County 

SumterCounty 

Union  County 

Willtamstjurg  County 

York  County 

• 

■  This  data  is  November  15. 1990.  unless  othemriae  noted. 

* 

South  Carolina— Ozone 

Designated  Area 

Designation 

Classiricatlon 

Data' 

Type                               D 

ate> 

Type 

Cherokee  County  Area 
Ct>erokee  County „.. 

1/6/92 

Nonattainment                                         1 

/6/92 

Marginal 

Rest  0*  State 

# 

Unclassitiable/ Attainment 

Abbeville  County 
AikanCounty 
Allendale  County 
Anderson  County 
Bamberg  County 
BamweM  County 
Beautort  County 
Berkeley  County 
"Calhoun  County 
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South  Carotna-OMna 


Designation 

Caassificalion 

Oaeignatad  Area 

Oats' 

T«|» 

Data' 

Type 

Charleston  County 

Chester  County 

^ 

Chesterfield  County 

Clarerxton  County 

Colleton  County 

Darlington  County 

. 

D!!!on  County 

Dorchester  County 

EdgefieM  County 

Fairfield  County 

Florence  County 

. 

. 

Georgetown  County 

Greenville  County 

Greenwood  County 

Hampton  County 

Horry  County 

Jasper  County 

Kershaw  County 

Lancaster  County 

Laurens  County 

Lee  County 

Lexir^gton  County 

Marion  County 

MarllMro  Courtly 

McCormick  County 

Newberry  County 

Oconee  County 

• 

Orangeburg  County 

Pickana  County 

Richland  County 

SaludaCounty 

Spartanburg  County 

SumterCounty 

Union  County 

Williamsburg  County 

York  County 

<  This  date  is  November  IS.  1990.  unless  otherwise  noted. 

• 

to  be 

nserte 

d  in  alphabetical  order              §»1J42    South  Dakota. 

44.  Section  81.342  is  amended  by 
revising  the  tables  for  "South  Dakota — 
Ozone  (O,)"  and  "South  Dakota— CO" 


immediately  following  the  tabular  entry 
for  "South  Dakota— SOi"  to  read  as 
follows: 


South  Dakota— Cartxm  Monoxide 


Designation 

Classification 

Designated  Area 

Date' 

'                        Type 

:    Dale' 

Type 

StatewkJB 

Aurora  Courtly 

■ 

BeadleCounty 

Bennett  Coun^ 

: 

! 

Bon  Homme  County 

1 

1 

Brookings  County 

Brown  County 

t 

BruleCounty 

BuHak)  County 

Butte  County 

CampbeH  County 

Charles  Mix  County 

CtarkCounty 

Clay  County 

Codington  County 

Corson  County 

CusterCounty 

Davison  County 

( 

Day  County 

OeuelCounty 

Dewey  County 

56826 


Federal  Regiater/Vol  56.  No.  215/ Wednesday,  November  6,  1991 /Rules  and  Reguldtions 


South  Oakotft— Cartjon  Monoxide 


Designation 

Clasaification 

Designated  Area 

Data' 

Type 

Date' 

Typa 

Dougias  County 

Ednmnds  Coonty 

Fall  Rivar  County 

Faulh  County 

Grant  County 

Qragory  County 

Haakon  County 

Hamlin  County 

Hand  County 

Hanaon  County 

HaningCounty 

Hughes  County 

Hutchinson  County 

Hyde  County 

Jackson  County 

Jerauld  County 

Jonaa  County 

Kingsbury  County 

Lake  County 

Laiarence  County 

, 

Uncdn  County 

Lyman  County 

^ 

Marshall  County 

McCook  County 

McPtierson  County 

Meade  County 

Mellene  County 

Minar  County 

Minnehaha  County 

Moody  County 

Pennington  County 

Perkiris  County 

Potter  County 

Roberts  County 

Sanborn  County 

Shannon  County 

SpinhCounty 

'  Stanley  County 

Sully  County 

Tobd  County 

Tnpp  County 

Turner  County 

UniooCounty 

WaKvorth  County 

Yankton  County 

rwbach  Cotjnty 

■  This  data  is  November  IS,  1990.  unless  othenwisa  noted. 


South  Dakota— Ozone 


Designation 

Classification 

Designated  Area 

Data> 

Type 

Oate< 

Typa 

Statewide _   „ 

• 

Unclassifiabie/  Attainment 

AuroraCounty 
BaadtoCounty 
Bennett  County 
Bon  HommeCounty 
Br  ookmgs  County 
Broiwn  County 
BruleCounty 
Buttak)  County 
Butte  County 
Campbell  County 
Charles  Mn  County 
dark  County 
Clay  County 
Codington  County 
Corson  Coi.inty 
Custer  County 
Davison  County 
Day  County 
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South  Dakota— Ozone 


Designated  Area 

Designation 

OaaaiBcrtion 

Data' 

Typa 

Data> 

Typa 

Deuel  County 

Dewey  County 

Douglas  County 

Edmunds  County 

Fall  River  County 

( 

Faulk  County 

Grant  County 

Gregory  County 

Haakon  County 

HamlinCounty 

Hand  County 

Hanson  County 

Harding  County 

Hughes  County 

Hutchinson  County 

Hyde  County 

Jackson  County 

JerauW  County 

Jones  County 

Kir«gsbury  County 

Lake  County 

! 

Lawrence  County 

Lincoln  County 

Lyman  Courrty 

Marshall  County 

McCook  County 

McPherson  County 

, 

Meade  County 

Melletta  County 

Miner  County 

Mir>netwha  County 

MoodyCounty 

Pennington  County 

Perkins  County 

Potter  County 

Rot>erts  County 

Sanborn  County 

Shannon  County 

SpinkCounty 

Stanley  County 

Sully  County 

Todd  County 

• 

, 

Tripp  County 

Turner  County 

I 

Union  County 

1     ■ 

Walworth  County 

Yankton  County 

Ziebach  County 

This  date  is  November  15. 1990.  unless  otherwise  noted. 


45.  Section  81.343  is  amended  by 
revising  the  tables  for  'Tennessee — 
Ozone  (0»)"  and  'Tennessee — CO",  and 


by  adding  a  new  table  titled 
"Tennessee — Lead"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for 
'Tennessee — SOi"  to  read  as  follows: 

S  11.343    TwwtMaM. 


Tennessee— CaitMn  Monoxida 


Designated  Area 

Designation 

OaatMcatton 

Dala> 

Type 

OMa> 

Typa 

Memphis  Area 

Shelby  County — 

Rest  of  State _ 

Nonattainment 
Undasslfiable/Attainment 

Moderate  2  1^7ppm 

Anderson  County 
Bedford  County 
Benton  County 
Bledsoe  County 
Blount  County 
Bradley  County 

Federal  Registcr/Vol.  56.  No.  ZlS/Wednesday.  November  ft>  199l/Rote»  «nd  Regutationa 


TeMwaaaa—Oten  Monoxide 


^fSKji'iate^t  Area 


Cair^ibaa  County 
Camion  County 
CafToH  County 
Carter  County 
Cheat^wm  County 
Chester  County 
Claibome  County 
Clay  Cour^ 
CocKe  County 
Coffee  County 
Crocfietl  County 
Cumberland  County 
Davidson  Cocif^ 
De  Katb  County 
Decatur  County 
DicKaon  County 
Dyar  County 
Fayette  County 
Fentress  County 
Frankkn  County 
Gtaon  County 
Gilaa  County 
Grainger  County 
Greene  County 
Grundy  County 
Hamblen  County 
Hamiiton  County- 
Hancock  County 
•  Hardeman  County 
Hardin  County 
Hawkins  County 
Haywood  County 
Henderson  County 
Henry  County 
Hickman  County 
Houston  County 
HuwH)»aya  County 
Jackam  County 
Jefferson  County 
Jo^n8on  County 
Knox  County 
Lake  County 
LaudnrdalB  County 
Lawrence  County 
Lewis  County 
Lincotn  County 
Loudon  County 
Macon  County 
Madison  County 
Marion  County 
Marshaa  County     - 
Maury  County 
McMtnn  County 

Meigs  County 
Monroe  County 
Montgomery  Courtty 
Moore  County 
Morgan  County 
Obion  County 
Overton  County 
Perry  County 
Ptckett  County 
Polk  County 
Putnam  County 
Rtiea  County 
Roana  County 
Robartaon  County 
Rutharlord  CeuNty 
Scott  County 
Sequatchie  County 
Savier  County 
Smrtti  County 
Stewart  County 
Sulkvan  County 
Sumner  County 


Designation 


fW 


CtasaUication 


Data' 


Typa 


Federal  Register/Vol.  56.  No.  ZlS/Wednesday.  November  6,  1991 /Rules  and  Regulations 


56829 


Tannaaaea— Caft>on  Monoxkla 


Dasignatad  Are* 

Designation 

Ciaasification 

DMa> 

Typa 

Data' 

Typa 

Tipton  County 
Trousdale  County 
Unicot  County 
Union  County 
Van  Buren  County 
Warren  County 
Washington  County 
Wayne  County 
Weakley  County 
White  County 
Williannson  County 
Wilson  County 

This  data  is  November  15, 1990,  unleaa  otharwita  noted. 


Tannassee— Lead 

Designated  Area 

.  Designation 

OaiBUleaMon 

Data 

Typa 

Data 

Typa 

Shelby  County  (part) 
Area  encompassed  by  a  circle  with  a  3/4  mile  radius  with 
center   being   the   intersection   ol   Castax   and   Malkxy 
Avenue.  Memphis,  TN.. 
Williamson  County  (part) 
Area  encompassed  by  a  circle  centered  on  Universal  Trans- 
verse Mercator  coordinate  530  38  E.  3961.60  N  (Zone  16) 
with  a  radius  of  1.5  kilometers. 
Fayette  County  (part) 
Area  encompassed  by  a  circle  centered  on  Universal  Trant- 
verse  Mercator  coordinate  267  59  E,  3881  30N  (Zona  16) 
with  a  radius  of  1 .0  kikimeters 
Rest  of  State  Not  Designated 

1/6/92 
1/6/92 
1/6/92 

Nooattainmant 
Undassifiable 

Tannassee— Ozone 

Designated  Area 

Designation 

aasaWcatlon 

Data' 

Typa 

Dala< 

Typa 

Knoxville  Area 

Knox  County 

1/6/92 

1/8/92 

Marginal 

Memphis  Area 

Shelby  County.™ „ 

NonattainmanI 

Marginal 

Nashville  Area 

Davidson  County 

Nonattainment 

Moderate 

Rutherford  County „ 

Nonattainmant 

Moderate 

Sumnar  County _........................._............._...™.,........„...„. 

fct»^  —  *■*  —  !■  ^  ■  ■■ 

lulodarata 

Williamaon  County .'. 

Nonattairwnant 

Moderate 

Wilson  Codhly __ 

Nonattainmant 

Moderate 

Rest  of  State .. ... 

Undasaifiabl*/ Attainment 

Anderson  County 

Bedford  County 

Benton  County 

Bledsoe  County 

Blount  County 

Bradley  County 

Campbell  County 

Cannon  County 

Carroll  County 

Carter  County 

Cheatham  County 

Chaster  County 

Ctaiboma  County 

Ctay  County 

Cocke  County 

Coffee  County 

Crockett  County 

' 

Cumberland  County 

Da  Kalb  County 

Federat  Register/Vol.  56,  No.  215/Wedncsday.  NtTvember  b.  199l/Ru>es  and  Regglationa 


■ 

Tennessee — Ozone 

. 

DaHgnaaan                          ] 

n>nMftttnn 

DMignated  Awa 

_.                    .  ..  _ 

OMi' 

"»^ 

DMa' 

TWW 

Decatur  County 

Dichsofi  County 

Dyof  County 

Fayette  County 

Fentress  County 

Frankhn  County 

* 

Gibson  County 

Giles  County 

Gf»nge(  County 

Greene  County 

Gnjndy  County 

Hamtoten  County 

>fcn«mjii  Coorty 

Hancock  County 

Hardeman  County 

Hardin  County 

Havrtuns  County 

Haywood  County 

HamyCounty 

Mckman  County 

Houston  County 

HumpDrays  County 

Jackson  County 

■• 

Johnson  County 

Lake  County 

Lauderdale  County 

Lawrence  County 

1 

Lewts  County 

, 

Uncoln  County 

1 

Loudon  County 

Macon  County 

Madaon  County 

« 

Manon  County 

Marshall  County 

Maury  County 

McMinn  County 

McNavy  County 

MaigsCourrty 

Monroe  County 

Montgomery  Oaurrty 

Moore  County 

Morgan  Courity 

Ot>ion  County 

OweMen  County 

Perry  County 

Picken  County 

Pdk  County 

■ 

1 

Putnam  County 

Rhea  County 

Roane  Courtty 

Rot)ertson  County 

Scon  County 

Sequatchie  County 

Sevier  County 

Smith  Coijnty 

Stewart  County 

e 

SuKivan  County 

Ttrton  County 

Trousdale  County 

Unicoi  County 

Unon  County 

■ 

Van  Buren  County 

Warren  County 

Washington  Cotmty 

Wayne  County 

_ 

Weakley  County 

1 

White  Cotmty 

* 

TTiis  date  is  November  15.  1990.  unless  otharwise  noted 


46.  Section  81.344  is  amended  by 
revising  the  tables  for  "Tex^»-— Ozone 


(Oi)"  and  "Texas — CO",  and  by  adding 
new  tables  tilled  "Texas — Lead"  and 
'Texas — PM-10"  to  be  inserted  in 


alphabetical  order  immediately 
following  the  tabular  entry  lor  "Texas — 
SOi"  to  read  as  follows: 
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$•1,344    Tvxas. 


Tanas— CartKXt  Monoxida 


Designated  Area 


M 


Daalgtwtiort 


Date' 


TVP« 


Data' 


Typ« 


El  Paio 

El  Paso  County  (part) 

Portion  ol  the  City  Urrits  of  El  Paso:  That  portion  of  tha 
City  of  El  Paso  bounded  on  tha  north  by  Highway  10 
from  Porfirio  Diaz  Street  to  Raynolds  Street.  Raynolds 
Street  from  Highway  10  to  the  Southern  Pacific  Railroad 
lines,  the  Southern  Pacific  Railroad  lines  from  Raynolds 
Street  to  HIgl-way  62,  Higfiway  62  from  the  Souttiem 
PacKic  Railroad  irnes  to  Highway  20  and  Highwpy  20 
from  Highway  62  to  Polo  Inn  Road:  bounded  on  the  east 
by  Polo  Inn  Road  from  Highway  20  to  tha  Texas  Mexico 
border,  bounded  from  the  south  by  the  Texas-Mexico 
border  from  Polo  Inn  Road  to  Porfirio  Diaz  Street;  and 
bounded  on  tha  west  by  Porfiho  Diaz  Street  fiom  the 
Tevas-Mexico  border  to  Higtiway  10. 
ACX:R  022  Shreveport-Texarkana- Tyler  Interstate _ 

Anderson  County 

Bowie  County 

Camp  County 

Cass  County 

O-.crokoe  County 

Delta  County 

Franklin  County 

Gregg  Count/ 

Hanison  County 

Hendorkon  County 

Hopkins  Counly 

Lamar  County 

Marion  Counly 

Morris  County 

Panola  County 

Rains  County 

Red  River  County 

Rusk  County 

Smith  County 

Titus  County 

Upshur  County 

Van  Zandt  County 

Wood  County 
AQCR  106  Ssuthem  LouisianaS.E.  Texas  Interstate 

Angelina  County 

Hardin  County 

Houston  County 

Jasper  County 

Jefferson  County 

Nacogdoches  Courtty 

Nowtop  County 

Orango  County 

Polk  County 

Sabine  C-cunty 

San  Augustine  County 

San  Jacinto  County 

Shelby  County 

Trinity  County 

Tyler  County 

Walker  County 
AQCR  153  El  Paso-LC-AI  Interstate  (Remainder  of) 

Brewster  County 

Culberson  County 

El  Paso  County  (part) 
Remainder  of  courity 

Hudspeth  County 

Jeff  Davis  Oxjnty 

PresKjio  County 
AQCR  210  Abiiene-Wichita  »-aHs  Intr»;t3le.„ _-. 

Archer  County 

Baylor  County 

Brown  County 

Callahan  County 

Ch'tdress  Coun^ 

Clay  County 

Coke  County 


Nonattainmenl 


IModerata  2  12  7ppm 


Unclassifiabte/Attainmonl 


Unclassifiabie/Attainment 


Unclasalfiabia/ Attainment 


l>nclatsiflabla/Anaif)mani 
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Taxas— Carbon  Monoxida 


Taraa— Cartwn  MonooMa 


Oaaignatad  Araa 


COIeinan  County 

Conctw  County 

Comanctw  County 

CotOe  County 

Eastland  County 

Fisher  County 

Foard  County 

Hardeman  County 

Haskell  County 

Jack  County 

Jones  Courity 

Kent  County 

Knox  County 

McCuHocti  County 

Menard  County 

Mitcnell  County 

Montague  County 

Noian  County 

Runnels  Courttf 

Scuny  County 

Stwckaiford  County 

Stephana  County 
-    Storwwall  County 

Taytor  County 

Throckmorton  County 

Wictirta  County 

Wilbarger  County 

Young  County 
AOCn  21 1  Amanlk>-Uibbocfc  Intrastate.. 

Armstrong  County 

Bailey  County 

Briscoe  Courity 

Carson  County 

Castro  County 

Coctiran  County 

CiliWiimwcwth  County 

Crosby  County 

OaHam  County 

Deaf  Smitti  County 

Ockens  County 

Donley  County 

Floyd  County 

Garza  County 

Gray  County 

Hale  County 

Hall  County 

Hansford  County 

Hartley  County 

Hernphdl  County 

Hockley  County 

Hutchinson  County 

King  County 

Lamb  County 

Lipscomb  County 

'Lubbock  County 

Lynn  County 

Moore  County 

Motley  County 

Ochiltree  County 

Odham  County 

Parmer  County 

Potter  County 

Randall  County 

Roberts  County 

Sherman  County 

Swnher  County 

Terry  County 

Wheeler  County 

Yoakum  County 
AOCR  212  Austm-Waco  Intrastate.. 

Bastrop  County 

BeMCounty 

Blanco  County 

Bosque  County 

Brazos  County 

Burleson  County 


Designation 


Oala> 


Type 


Unclassifiable/Attainment 


Undassifiable/ Attainment 


Ctaaaification 


Oata> 


Typa 


Bumat  County 

Caldwen  Courity 

Coryell  County 

Falls  County 

Fayette  County 

Fraastona  County 

Qrimes  County 

Hamilton  County 

Hays  County 

Mat  County 

Lampasas  County 

Lee  County 

Leon  County 

Umestorw  County 

Llano  County 

Madison  County 

McLennan  County 

Milam  County 

Mills  County 

Rot>ertson  County 

San  Saba  County 

Travis  County 

Washington  County 

Williamson  County 
AOCR  213  Brownsville  Laredo  Intrastata 

Cameron  County 

Hidalgo  County 

Jim  Hogg  County 

Starr  County 

Webb  County     ' 

Willacy  County       ' 

Zapata  County 
AOCR  214  Corpua  Chrlstl-Victoria  Intraatata _.. 

Aransas  County 

BeeCounty 

Brooks  County  I 

Calhoun  County 

Da  Witt  County 

Duval  County 

Goliad  County 

Jackson  County' 

Jim  Wells  County 

Kenedy  County 

Klet>erg  Couftty 

Lavaca  County 

Live  Oak  County 

McMullen  County 

Nueces  County 

Refugio  County 

San  Patncio  County 

Victoria  County 
AOCR  215  Metropolitan  Dallas-Fort  Worth  Intrastata. 

Collin  County 

Cooke  County 

Dallas  County 

Denton  Courity 

Ellis  County 

Erath  County 

Fannin  County 

Grayson  County 

Hood  County 

Hunt  County 

Johnson  County 

Kaufman  County 

Navarro  County 

Palo  Pinto  Coiinty 

Parker  County 

Rockwall  County 

Somervell  County 

Tarrant  County 

Wise  County 
AOCR  216  Metropolitan  Houston-Galvaston  Intrastata . 

Austin  County 

Brazoria  County 

Chambers  County 

Cokyado  County 


Daaignation 


fW 


Unclassifiabla/Attalnmoni 


Undasaiflabla/Attalnment 


Typa 


Undasatflabla/Attainwant 


UndaaaHlabla/Attalnmenl 
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Texa»— Cwtwo  Monoxid* 


Designated  Area 


Fort  Bend  County 

Gatveston  County 

Hams  County 

Liberty  County 

Matagorda  County 

Montgomery  County 

WaMer  County 

Wt>arton  County 
AQCR  217  Metropolitan  San  Antonio  Intrastate 

Atascosa  County 

Bandera  County 

Bexar  Courtty 

Comal  County 

Dimmit  County 

Edwards  County 

Frio  County 

GMospio  County 

Goraales  County 

Guadalupe  Coutity 

Kamas  County 

Kendall  County 

Kerr  County 

Kanble  County 

Kinnay  County 

USaHeCounty 

Maaon  County 

Maverick  County 

Medina  County 

Real  County 

Uvaide  County 

Val  Verde  County 

Wilson  County 

Zavala  County 
AOCR  218  MidlandOdessa-San  Angeto  Intrasute. 

Andrews  County 

Borden  County 

Crane  County 

Crockett  County 

Dawson  County 

Ector  County 

Gaines  County 

Glasscock  County 

Howard  County 

Inon  County 

Loving  County 

Martin  County 

MUtand  Courity 

Pecoa  County 

Reagan  County 

neovas  County 

SctHeic her  County 

Sterling  County 

Sutton  County 

Terrell  County 

Tom  Green  County 

Upton  County 

Ward  County 

Winkler  County 


Daaignation 


Typa 


Unclassifiat>le/Attainment 


Unclassif  lable/  Attainment 


Ctaasification 


Type 


'  This  dale  ia  Novwtiber  15. 1990.  unless  ottwrwise  noted. 


Texas— Lead 


Designated  Area 


Collin  County  (part) _ 

EastsMle: 
Starting  at  tt«e  intersection  of  south  Fifth  St  and  the 
line  approximately  lOOO"  south  o»  the  GNB  property 
gomg  north  to  the  intersection  o>  south  Fifth  Si 
EubanksSl; 
NkxthsKle: 


Designation 


1/6/92 


Type 


Nonattainment 


Classification 


Type 


Texas— Lead 

Designated  Area 

Designation 

OaaaMcatton 

Data 

Typ« 

D«a 

Typ«. 

Proceeding  west  on  Eubanks  to  tha  Burlington  Ri:lroad 
tracks; 
Westside: 
Along  Burllr'gton  Railroad  tracks  to  the  fence  Una  approxi- 
mately 1000'  south  of  the  GNB  pmpnrty  Knr, 
Soutfwide: 
Fence  line  approximately  1000'  aouth  of  the  GNB  property 
Nne. 

Bexar  County  (part) „ 

Northsidr 
Starting  at  intersectkxi  of  Loop  1604  and  Nelson  Gardens 
Road  and  along  the  Nelson  Gardens  Road  to  Covel 
Road; 
Eastside: 
Along  Covel  Road  to  PearsatI  Rnad  and  along  Ptarsail 
Road  to  Nelson  Road; 
Southside: 

Along  Nelson  Road  to  where  It  inlersects  with  Loop  1604; 
Westside: 
Along  Loop  1604  where  it  intersects  with  Nelson  Gardens 
Road. 
Rest  of  State  Not  Designated 

1/6/92 

Unclassifiabia 

i 

4 

'  This  data  is  November  15, 1990.  unless  othenMsa  noted. 


Texas— Ozone 


Designated  Area 


Beaumont-Port  Arthur  Area 
Hardin  County 

Jefferson  County 

Orange  County 
Dallas-Fort  Worth  Area 

Collin  County 

Dallas  County 

Denton  County 

Tarrant  County 
El  Paso  Area 

El  Paso  County 
HoustorvGalveston-Brazoria  Area 

Brazoria  County 

Chambers  County 

Fort  Bend  County 

Galveston  County 

Harris  County 

Liberty  County 

Montgomery  County 

Waller  County 
Victoria  Area 

Victoria  County 
AQCR  C22  Shrevoport-Texarkana-Tyter  Interstate . 

Anderson  County 

Bowie  County 

Camp  County 

Cass  County 

Cherokee  County 

Delta  County 

Franklin  usunty 

Gregg  County 

Harrison  County 

Henderson  County 

Hopkins  County 

LamarCounty 

Marion  County 

Morria  CoJLinty 

Panola  County 

RainaCovniy 

Red  River  County 

Ruak  County 

Smith  Coonty 

THusCountv 


Designation 


Oata> 


Type 


Nonattainment 
Nonattainment 
Nonattainment 

Nonattainment 
Nonattainmenl 
Nonattainment 
Nonattainment 

Nonattainment 

Nonattalnmefit 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainmerit 
NonattainnMnt 
Nonattainineni 
Nonattainment 

Nonattainment 
Undassifiable/ Attainment 


miiBiwCOTon 


Type 


Serious 
Serious 
Serious 

Ittoderaia 
Moooraiw 
Moderate 


Serious 

Severe-17 
Severe-17 
Sevare-17 
Severe-17 
Severe-17 

S«vere-17 
Severe-17 

Incomplete  Data 
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Texas— Ozone 

_    .          .  -                                                                        De»gn«lioo 

Claasification 

DniQnstod  Aibs                                                    j 

Date' 

T>pa 

Date' 

Type 

UpihurCounty 

Van  Zand!  Cmmty 

• 

Wood  County 

MUX  106  S  Lousiana-SE  Texas  Interstate  (Refnamder  of) 

Unclii5Sif.at>le/Attainment 

Angalna  County 

Houston  County 

Jasper  County 

Nacogdoctws  County 

PofcCoiinty 

Satxne  County 

San  Augusnne  County 

San  Jacinto  County 

She«jv  County 

Trinity  County 

Tyler  County 

Walker  County 

AQCR  153  EIPaao-LasOuces-Alamogordo  Interstate 

Undassifiable/ Attainment 

Brevrster  County 

Culberson  County 

Hudspetti  CxxMity 

Jeft  Davis  County 

PreskSo  County 

* 

ACX;h  210  AMena-WicrNta  Frtto  Intrastate 

Undassifiable/ Attainment 

Archer  County 

BaytorCouity 

- 

BraianCounty 

CaMian  County 

•• 

CMdran  County 

OayCowity 

CokeCowity 

Cotaman  Coumy 

Comanche  County 

Concho  County 

CoMe  County 

Eastland  County 

RaherCo<«Tty 

Foard  County 

Hardeman  County 

. 

Haskell  r^mty 

Jack  County 

Jones  Courity 

KanlCointy 

Knox  County 

, 

McCmoch  County 

Menard  CM«ity 

Michal  County 

Montagua  County 

Notai  County 

Runnels  County 

Scurry  County 

Shackeltort  County 

Stephens  County 

Stonewall  County 

Taylor  County 

Throckmorton  County 

• 

WichrtaCounty 

jAMbargar  County 

, 

Young  County 

ACX»  21 1  Amarilk>U«x)ck  Intrastata _ „_ 

Undassifiable/ Attainmeni 

Armstrong  County 

Bailey  County 

Bnscoe  Courity 

Carson  Courity 

Castro  County 

Cochran  County 

CuNsigBwuiUi  County 

Crostiy  County 

Datam  County 

De«l  Smith  County 

Dickeiis  County 

Donley  County 

FloydCounty 

GarzaCouiity 

Gray  County 

,     HaleCounty 
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Texas— Ozone 


Designated  Area 

— — _ 

Designatkxi 

Classification 

Date> 

Type 

Data' 

Type 

Hall  County 

Hansford  County 

' 

Hartley  County 

1 

Hemphill  Comity 

Hockley  County 

Hutchifison  County 

King  County 

Lamb  County 

Lipscomb  County 

Lubixxk  County 

Lynn  County 

Moore  County 

Moti'jy  Cooniy 

Ochiltree  County 

Oldha.T)  County 

Parmer  County 

' 

Potter  County 

Randall  County 

Roberts  County 

Stierman  County 

Swisher  County 

Terry  County 

Wheeler  County 

Yoakum  County 

AQCR  212  Austin-Waco  Intrastate 

Unclassifiable/Attainment 

Bastrop  County 

Ball  County 

Blanco  County 

Bosque  County 

Brazos  County 

Burleson  County 

' 

Burnet  County 

Caldwell  County 

Coryell  County 

Falls  County 

1 

Fayette  Cotjnty 

\ 

Freestone  County 

Grimes  County 

Hamilton  County 

Hays  County 

Hill  County 

Lampasas  County 

Lee  County 

Leon  County 

Limestone  County 

Uano  County 

Maclison  County 

. 

McLennan  County 

Milam  County 

Mills  County 

Robertson  County 

San  Saba  County 

Travis  County 

Washington  County 

Williamson  County 

AOCR  213  Brownsville-Laredo  Intrastate 

Unclassifiable/  Attainment 

Cameron  County 

Hidalgo  County 

Jim  Hogg  County 

Starr  County 

. 

Webb  County 

Willacy  County 

Zapata  County 

AOa^  214  Corpus  Chrisfi-Victoria  Intrastate  (Remainder  of) 

Unclassifiable/Attainment 

Aransas  County 

Bee  County 

Brooks  County 

Calhoun  County 

De  Witt  County 

• 

Duval  County 

Goliad  County 

, 

Jackson  County 

Jim  Wells  County 

Kenedy  County 

Kletjerg  County 

Lavaca  County 
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Texas— Orooe 

Oesigrulion 

Classification 

Designated  Area 

• 

(Me> 

Typ« 

Date* 

Type 

DM  Oak  County 

McMulen  County 

Refcigio  County 

SanPatnoo  County 

AQCn  214  Cofpus  Chfist^Victo^a  InUastate  (part) 

Nueces  Courity ^ 

Unciassifiatjie/Attainmertt 

AOCn  215  Metro  Da«as-forl  Worth  Intrastate  (Remainder  of) .... 

Unclassifiatile/  Attainment 

Cooke  County 

Etfis  County 

' 

Eratn  County 

Fannin  Courity 

Grayson  County 

Hood  County 

Hunt  County 

Johnson  County 

Kaufman  County 

Navarro  County 

Palo  Pmto  County 

Parser  County 

RodwaN  County 

, 

Somarvaa  County 

Wise  County 

AQCR  216  Metro  Houston-Galveston  Intrastate  (Remainder  of).. 

Unciasstfiabie/Attainment 

Austin  County 

Colorado  County 

Wctagofda  County 

Wharton  County 

AQCR  217  Metro  San  Antonio  Intrastate  (part) 

Unclassifiatile/ Attainment 

Beiar  County 

AQCR  217  Metro  San  Antonio  Intrastate  (Remainder  ol) 

Undassifiatile/Attainnienf 

A!2scosa  Co<jnty 

Bandca  County 

Comal  County 

Ommrt  County 

Edv<ards  County 

Frio  County 

Giltespie  County 

Gonzales  County 

Guadaljpe  County 

Kames  County 

Kendall  County 

Kerr  County 

Kimble  County 

Kinney  Co«jnty 

* 

La  Salle  C/Ounty 

Mason  County 

Maverick  County 

Medina  County 

Real  County 

Uvalde  County 

Val  Ve'de  County 

Wilson  County 

Zavala  County 

, 

AQCR  218  Midland-OdessaSanAngelo  Intrastate  (part) 

LMdassifiable/ Attainment 

Ector  County 

AOCR  218  MidlandOdessa-SanAngelo  Intrastate  (Remainder 

Unclassifiable/Attainment 

of). 

Arxlrews  County 

Borden  Crnnty 

Crane  County 

Crockett  County 

Dawson  County 

Gatf>es  County 

Glasscock  Cojnty 

Howard  County 

kion  County 

, 

Loving  County 

Martin  County 

Midland  County 

Pecos  County 

Reagan  County 

' 

Reeves  County 

Schleicher  County 

Sterling  County 

Sutton  County 

Terrei'  County 
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Texas— Ozone 


Designation 

Classification 

Des:S'^-^  Area 

Dale' 

Type 

Date' 

Type 

Tom  Green  County 
Upton  County                         i 
Ward  County                        > 
Winkler  Coun^y 

• 

This  date  Is  November  15,  1990,  unless  otherwise  noted. 


Texas— PM-10  Initial  NorMttainmeni  Areas 


Designation 

Classification 

Designated  Area 

Date 

Type 

Date 

Type 

Lubbock  County 
That  portion  ol  the  City  of  Lubbodi  erKlcsed  by  Loop  289 
highway. 
El  Paso  County 
■  City  of  El  Paso _ 

11/15/90 
11/15/90 

Ur^classifiaMe 
Norattaininont 

11/15/90 

Moderate 

•  new  table  tilled  "Utah— PM-10"  fo  be 

47.  Section  81.345  is  amended  by  inserted  in  alphabetical  order 

revising  the  tables  for  "Utah — Ozone  immediately  following  the  tabular  entry 

(Oj)"  and  "Utah — CO",  and  by  adding  a  for  "Utah — SOj"  to  read  as  follows: 


§81.345    Utah. 


Utah— Cartoon  Monoxide 

Designation 

Classilication 

Designated  Area 

Date' 

Type 

Date' 

Type 

Ogden  Area 

Weber  County  (part) 

City  of  Ogden  

Nonattainmenl 

Moderate  i  12.7ppm 

Provo  Area 

- 

Utah  County  (part) 

City  of  Provo _ 

Nonattainment 

Moderate  >  12.7ppm 

Salt  Uke  City  Aiea 

Salt  Lake  County  (part) 

Salt  Lake  City _ 

Nonattainmeiit 

Not  Classified 

Rest  of  State _ „ 

Unclassifiable/Attainment 

Beaver  County 

Box  EkJer  County 

Cactie  County 

Carbon  County 

Dasgett  County 

Davis  County 

(Xchesne  County 

Emery  County 

/ 

Garfield  County 

/ 

Grand  County 

Iron  County 

, 

JuebCounty 

/ 

Kane  County 

J 

Millard  County 

Morgan  County 

( 

Piuta  County 

Rich  County 

Salt  Igya  County  (part) 

- 

Remainder  of  Salt  Lake  County 

1 

San  .luan  County 

\ 

Sanpete  County 

Sevier  Ccurrty 

Summit  County 

Tooele  County 

Uintah  County 

Utah  County  (part) 

. 

1 

Rerttaindor  of  Utah  ccunty» 

Wasatch  County 
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Utah— C«rt)on  Monoxide 


Oasignatkin 

CmiWIcrton 

Oesignatad  Area 

Oaie> 

Type 

DMa> 

Typ. 

Wayne  County 
Weber  County  (part) 
Remainder  of  Weber  county 

'  This  date  is  ^4ovember  15.  1990.  unless  othennnse  noted. 

*  The  ksted  designation  does  not  reftect  EPA  action  urxJer  section  107(dX4XA)  At  the  date  of  enactment  of  ttie  Oean  Air  Act  Amendments,  only  ttie  City  of 
Prove  (Prevo  City  Nmite).  was  desigruted  nonattainment.  by  operation  of  law,  under  section  l07(dKl)(C)  of  the  Clean  Air  Act  and  the  rest  of  Utah  County  remained 
Undataifiable/anainment  However,  the  State  and  EPA  are  reviewing  iwhether  to  confirm  or  reverse  that  designation  under  the  process  set  out  under  section 
107(d)(4)<A)  and  wdl  publish  a  separate  notice  to  ttwit  eftect. 


Utah— Ozone 


Designated  Area 

Designation 

Classification 

DMa> 

Typ« 

Data' 

Typ« 

Salt  Lake  City  Area 

Davis  County „ .., 

Nonattainment 

Moderata 

Salt  I  ake  County 

Nonattainment 

Moderate 

Rest  of  State „„ 

Unclassifiable/Attainment 

Beaver  County 

Box  Elder  County 

Cache  County 

Carbon  County 

- 

Daggett  County 

Ducnesne  County 

Emery  County 

Garlield  County 

Grand  County 

Iron  County 

Juab  County 

Kaf>e  County 

" 

Mrflard  County 

Morgan  County 

Piute  County 

Rich  County 

San  Juan  County 

• 

Sanpete  County 

Sevier  County 

Summit  County 

Tooele  County 

Uintah  County 

Utah  County 

Wasatch  County 

WasNngton  County 

Wayne  County 

Weber  County 

This  date  is  November  15,  1990.  unlass  otherwise  noted. 


Utah— PM-10  Initial  Nonattainment  Areaa 

• 

Designated  Area 

Designation 

aaasWcatton 

om 

Type 

DMa 

Typ« 

Salt  LakaCoi^Yly          

11/15/90 
11/15/90 

Nonattainment 
Nonattainment 

11/15/90 
11/15/90 

Moderate 
Moderalt 

Utah  County                

4&  Section  81.346  is  amended  by 
revising  the  tables  for  "Vermont — O," 
and  "Vermont— CO"  to  be  inserted  in 


alphabetical  order  immediately 
following  the  tabular  entry  for 
"Vermont — SOi"  to  read  as  follows: 


9 11.346    Vermont 


J 
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Vwnonl— Cvtxm  Monoxide 


Designated  Area 

Designation 

Ctasffication 

Dm* 

Typ« 

DM> 

Typ« 

Statewide _..._ _..._ 

Unclassifiable/Attainment 

Addison  County 

Bennington  County 

Caledonia  County 

Chittenden  County 

, 

Essex  County 

Frankhn  County 

Grand  Isle  County 

Lamoille  County 

Orange  County 

Orleans  County 

Rutland  County 

Washington  County 

Windham  County 

Windsor  County 

■  TNa  data  is  November  15. 1990.  unlesa  otherwise  noted. 


• 

Vermorrt— Ozone 

Designated  Area 

Designation 

Classification 

Date' 

Typ« 

0«ia> 

Tyt). 

AQCR  159  Champiain  Calley  Interstate  (part) 

' 

Addison  County _ 

UndasaifiaMa/Attainment 

Chltteoden  County _. __.„j 

Undaaaifiabto/Attainmenl 

AQCR  159  Champiain  Calley  Interstate  (Remaindar  oO - 

Unclaasifiabte/AttainmeiM 

Franklin  County 

Grand  Isle  County 

Rutland  County 

AQCR  221  Vermont  Intrastate  (part)....- 

Undasalfialila/Attalnmartf 

Windsor  Ckxinty 

• 

UnclastHiabta/AttainmerK 

Benningion  County 

Caledonia  County 

Essex  County 

Lamoille  County 

Orange  County 

Orleans  County 

Washington  County 

, 

Windham  County 

- 

■  This  data  is  November  15. 1990.  unlesa  otherwise  noted. 


49.  Section  81.347  is  amended  by  ' 
revising  the  tables  for  "Virginia— Oa" 
and  "Virginia— CO '  lo  be  inserted  in 


alphabetical  order  immediately 
following  the  tabular  entry  for 
"Virginia — SOi"  to  read  as  follows: 


{•1.347    Virginia. 


Virginia-Carbon  Monoxida 


Designated  Are* 

Designation 

Classification 

DMa> 

Typ« 

DMe> 

Typ» 

Washington,  Area 

Alexandria _ _ 

Arlington  C^ounty _... „ 

Nonattainment 
Nonattainment 

Unclassifiable/Attainment 
Unclassifiable/Attainmeni 

Moderata  S  I2.7ppm 
Moderata  S  l2.7opm 

AOCR  047  National  C^Mal  Interstat*  (part) 

Fairfax  County  (part) 

Area  of  high  traffic  danatty _ 

AQCR  047  National  Capital  Interstate  (Remainder  oQ 

Fairfax 

Faiflax  County  (part) 
Remainder  of  county 

Falls  Church 

Loudoun  County 

ManMsaa 
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VIrgMft— CartMn  Monoxida 


DesignatM]  ATM 

^  —  ■  —  ^^-»-» 

Dawgnaiion 

daaaMcatton 

OMa> 

Typa 

Oala> 

Typa 

ktanassMPwfc 

Prtnoa  WiMam  County 

AOCP  207  EMiam  TsnrwMee-SW  Vir^nia  Intarstat* 

Undaaaifiable/Attairwnent 

Btand  County 

Bnsiot 

Buchanan  County 

CarroMCounty 

Oickenaon  County 

Gaiax 

Grayson  County 

LaaCounty 

Norton 

RussaM  County 

Scott  County 

Smyth  County 

TazawaH  Cotjnty 

Washington  County 

Wise  County 

Wythe  County 

UrKtessifiabla/AttainmanI 

Ametia  County 

Amherst  County 

, 

Appomattox  County 

Bedfortl 

Bedford  County 

BnmaiNtck  County 

Buckingham  County 

CampMI  County 

' 

Chailotta  County 

Cumberland  County 

OanviHa 

FranMin  County 

HaWax  County 

* 

HanryCounly 

Lunenburg  County 

Martinsville 

MacMenburg  County 

Nottoway  Courrty 

- 

Patnck  County 

Pnnce  Ed»»ard  County 

South  Boaton 

AQCH  223  Hampton  Road*  (part) 

Hwnpton  „. . .  „  1, „„  ^„„„., ...^ .»,.„....M..... 

1  InrlSMlfishlm'Atmrwnent 

Undeaaifiahle/Attatawi^ni 

AQCR  223  Hampton  Roadt  (Remainttor  of) 1 

Undaaslfiabla/ Attainment 

Chesapeake 

FrwMin 

Wa  Of  Wight  County 

Jamas  City  County 

Nanaamond  County 

Newport  News 

Poquoeon 

Portsmouth 

Southampton  County 

Suffolk 

. 

Virgmia  Beach 

WiOiamsburg 

York  County 

AQCR  224  Northeastern  Virginia  Intrastate 

1  km  ■[■■■Kla^l»   /  A  ^  I  1        I           -» 

Accomack  County 

Albemarie  County 

Carolina  County 

ChartottaavMa 

Culpeper  County 

Essex  County 

Fauquier  County 

Fluvanna  County 

Qioucaatar  County 

QreeneCounty                                                                 y^ 

"^"^N. 

King  And  Queen  County                                              ^ 

N 

King  George  County                                                 j^ 

King  WiHiam  County                                           -/ 

Lancaster  County                                      / 

1 
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Virginia— Cartxjn  Monoxide 


Oasignatad  Area 

Deaignatton 

^1^—  ■111  II  a^ 

LinvTiciDon 

Data' 

Typa 

t>ata> 

Typa 

Louisa  County 

Madison  County 

Mathews  County 

Middlesex  County 

NelsonCounty 

Northampton  C/Ounty 

1 

1 

OrangaCounty 

Rappahar nock  County 

Richmond  County 

Spotay^rania  County 

. 

Stafford  County 

Waatmoraland  County 

AQCR  225  Siata  Capital  intrastaia  (pwt) 

City  of  Richmond 

AOCR  225  State  Capital  Intrastate  (Remaindar  of) 

^^■•W*W^^KIi^n«i  ••  r^^lHH  HlfWIIV 

Charlet  City  County 

^^"  »^»^^i^p^^'  'VBar'^  '  n»»^Bir  ?f  i  r^FV  ■% 

ChasterfieW  County 

Colonial  Heighta 

Oirtwd  Ha  County 

Empona 

QoocMond  County 

Graensville  County 

Haix>wef  County 

HanrKo  County 

Hopewen 

New  Kent  County 

Patarstjurg 

Powhatan  County 

Prince  George  County 

Suny  County 

Sussex  County 

AOCR  226  Valley  of  Virginia  Intraatata .„ 

UndMsHiabla/AttainPwit 

Alleghany  County 

Augusta  County 

Bath  County 

Botetourt  County 

Buena  Vnta 

Clarke  County 

aifton  Forge 

Covlr>gton 

Craig  County 

Ftoyd  County 

Fredenck  County 

Giles  County 

. 

Highland  County 

Lexington 

Montgomery  County 

' 

Page  County 

Pulaski  County 

Radford 

Roanoke 

. 

RoafX)ka  County 

Rockbrtdga  County 

Salem 

J 

Shenandoah  County 

Staunton 

' 

Warran  County 

Waynaaboro 

F  . 

WInchaatar 

'  Thia  data  la  Novambar  15, 1990,  unlaae  olhatwiaa  nolad. 


VIrgMa-Oxena 

Daaignatad  Araa 

Peelgnatton 

OaaaMcaVon 

(Ma> 

Typa 

Dala> 

Typa 

Norfoft-VlrgMa  BaacM4awpo(1  Nawa  Araa 
CtwMp#flk# 
Hainpton _ 

1/6/92 
1/S/92 

i^orWHanwiieni 

1/6/92 
1/6/92 

tJMJifilrLMl 

WTMnw 

yir0rm—O2On9 

Designation 

Claasification 

Designatod  Afea 

IM>> 

Typa 

Oats' 

Typa 

1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 

Nonattainment 
Nonattainment 
Nonartainment 
htonattainment 
Nooatta;nment 
Nonattainment 
Nonanainment 
Nonattainment 
Nonattainment 

1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 
1/6/92 

Marginal 
Marginal 
Marginal 
Marginal 
Marginal 
Marginal 
Marginal 
Marginal 
Marginal 

eirffrJk                                ,, „ „.„„.....,... 

Richmond-Petersburg  Area 

Nonanainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonaltainntent 
Nonaltwnment 
Nonattainment 

Moderate 
Moderate 
Moderate 
Modyif 
Moderate 
Moderate 
Moderate 

t-fAnnm  P/umtv                      -■in _.__.«»».»»..«>■ 

Smyth  County  Area 

1/6/92 

Nonattainn»ent 

1/6/92 

Rural  Transport  (Marginal) 

btv^yin  (.XHiniy  (pani . — — - —  

The  portion  of  White  Top  Mountain  above  the  4,500  tool 

elevation  in  Smyth  County. 

WaaNngionAraa 

AknMw^te                         % 

Nonattainment 
NonattainiT»ent 
l^tonattainment 
Nonattainment 
Nonattainnnent 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Urctassliabie/ Attainment 

Serious 
Serious 
Serious 
Serious 
Sattous 
Serious 
Serious 
Serious 
Serious 
Serious 

^ 

Favfnv  Pmmtv                      ■• i 

Steftord  County - - 

AQCfl  207  SW  VA  -  TennessM  Interstate  (Remaindef  of) 

Bland  County 

Bristol 

Buchanan  County 

* 

Carroll  County 

1 

Dickensoo  County 

Galax 

Grayson  County 

Lee  County 

Norton 

Russe«  County 

* 

Scott  County 

Smyth  County  (part) 

Remainder  o<  county 

Tazewell  County 

Washmgton  County 

Wise  County 

Wythe  County 
AQCR  222  Ceniral  Virginia  intrastate „ 

Undassifiable/ Attainment 

Amelia  County 

Amherst  County 

Appomattox  County 

Bedford 

Bedford  County 

Bninswicfc  County 

Buckingham  County 

Campbell  County 

Charlotta  County 

Cumberland  County 

1 

DMMfta 

FraiMn  Courrty 

HaMfax  County 

Henry  County 

Lunenburg  County 

Lyrxdiburg 

Martinsville 

MecUantxjrg  County 

Nottoway  County 

\        PaSick  County 

Pittsyfvaria  County 

Prince  Edward  County 

South  Boston 

Undassifiable/Attainment 

Frankhn 

• 
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Virginia— Ozone 


Designated  Area 

Designation 

Classification 

DMa> 

Typa 

Oats' 

Typa 

Isle  Of  Wight  County 

Nansemond  County 

Southampton  (>>unty 

AOCR  224  NE  Virginia  Intrastate  (Remainder  of) 

Unclasaifiable  /  Attainment 

Accomacit  County 

Alt>emane  County 

Caroline  County 

Charlottesville 

Culpeper  County 

' 

Essex  County 

Fauquier  County 

FKivanna  County 

Fredenckstjrg 

Gloucester  County 

Greene  County 

King  And  Queen  County 

King  George  County 

King  William  County 

Lancaster  County 

Louisa  County 

Madison  County 

Mathews  County 

Middlesex  County 

Nelson  County 

Norttiampton  l^junty 

' 

Northur^berland  County 

Orange  County 

Rappahannock  County 

Richmond  County 

Spotsylvania  County 

Westmoreland  County 

AOCR  225  State  Capitel  Intrastate  (Remainder  of) 

Unclassifiat>le/ Attainment 

Dinwiddie  County 

Emporia 

Goochland  County 

Greensville  County 

New  Kent  County 

Petersburg 

Powhatan  County 

Prince  George  County 

Surry  County 

, 

Sussex  County 

AOCR  226  Valley  of  Virginia  Intrastate 

Undassifiable/Attainment 

Alleghany  County 

Augusta  County 

• 

Bath  County 

Botetourt  Ckninty 

Buena  Vista 

Clarke  Oiunty 

CHtton  Forge 

Covington 

Craig  County 

Floyd  CouTity 

Frederick  County 

r 

Giles  County 

^ 

• 

Harrisonburg 

Highland  County 

Lexington 

Montgomery  County 

■ 

Page  County 

Pulaski  County 

Radford 

■ 

Roanoka 

Roanoke  County 

Rockbridge  County 

Rockingham  County 

Salem 

Shenandoah  County 

Staunton 

Warren  County 

Waynesboro 

. 

wmcnesier 

■  This  data  is  November  IS,  1990,  unless  otherwisa  noted. 
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50.  Section  81.348  is  amended  by 
revising  the  tables  for  "Washington — 
O,"  and  "Washington — CO",  and  by 


adding  a  new  table  titled 
"Washington — PM-10"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for 
"Washington— SOi"  to  read  as  follows: 

§81.348    Wattilngton. 


Washington — Carton  Monoxicte 


Designated  Area 


Portland-Vancouver  Area 

Ctarlt  Courtty  (part)  /U  Cjalfty  Maintenance  Area 
Seattle-Tacoma  Area 
Seattle-Tacoma  Urt)an  Area  (as  deTmed  by  ttie  Washington 
Department  of  Traraportatjon  urt>an  area  maps): 

King  Cou.ity  (part) „ - 

Pierce  County  (part) - 

SnolxxTMsh  County  (part) 

Spokane  Area 

Spokane  County  (part) 

Spokane  urban  vea  (as  defined  by  the  Washington  D»- 
ptftmenl  o(  Tran$portatx>n  urban  area  maps) 
Yakima  Area 

Yakima  County  (part) 

Portion  ol  the  Central  Business  Distnct  Street  Intersec- 
tions: S  16th  Ave  /  W  Mead  Ave  S  16th  Ave  / 
Hathaway  Ave  E  "I"  St  /  N  1st  St  N  ist  St  /  E  "G"  St  E 
"G"  St  /  N  eth  St  N  8th  St  /  Pitcher  St  Pitcher  St  /  1-82 
tnterehange  Nob  HiM  Blvd  Interchange  Nob  Hill  Btvd 
kiterchange  Rudkin  Road  Interchange  S  1st  St  /  Old 
Town  Rd  /  Mam  St  W  Washuigton  /  S  1st  St  E  Mead 
Ave  /  S  1st  St  S  16th  Ave  /  W  Mead  Ave 

AOCR  062  E.  Washington-N.  Waho  Interstate  (Remainder  of) 

Adams  County 
/Ksotin  County 
Cobjmbia  County 
GartiekJ  County 
GrantCoirty 
Lincotn  County 
Spokane  County  (part) 

area  outside  Spokane  urban  area 
Whitman  County 

AOCR  193  Portland  Interstate  (Remainder  of) 

Cla>l(  County  (part) 

area  outside  of  Var>couver  AQMA 
Cowlitz  County 
Lewis  County 
Skamania  County 
Wahkiakum  County 

AOCR  227  Northern  Was.'iington  Intrastate 

Chelan  County 
Douglas  County 
Ferry  County 
Okanogan  County 
Pend  Oreille  County 
Stevens  County 

AOCR  228  Ofympia-NorttTwest  Washington  Intrastate 

Clallam  County 
Grays  Harbor  County 
Island  County 
Jefferson  County 
thiason  County 
Pacific  County 
San  Juan  County 
SkagitCounty 
Thurston  County 
Wtwtcom  County 

AOCR  229  Puget  Sound  Irtrastate  (Remainder  of) 

King  County  (part) 

area  outside  the  Seattle-Tacoma  Viban  Area 
Kitsap  County 
Pierce  County  (part) 

area  outside  t)ie  Seattle-Tacoma  Urban  Area 
Snohomsh  County  (part) 
area  outside  the  Seattle-Tacoma  Urban  Area 

AOCR  230  S  Central  Washington  Intrastate  (Remainder  oO 

Bento*!  County 
Ftantdm  County 
Kittitas  County 


Designation 


Type 


Nonattainment 


ftonattamment 
Nonattainment 
Nonattainment 

Nonattainment 


Nonattainment 


Qawificalion 


Date' 


Unclassifiable/Attainmenl 


Unclassifiabie  /  Attainment 


UrKlassifiabie  /  A  ttainnnent 


Unclassifiable/Attainment 


LMdassif'iable/Attainment 


Undassifiabto/ Attainment 


T»P« 


Moderate  2  12.7ppm 


Moderate  >  12.7ppm 
Moderate  >  12.7ppm 
Moderate  >  12.7ppm 

Moderate  >  12.7ppm 


Not  Classified 
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Washington— Carbon  Monoxide 


Designated  Area 

Designation 

Qaaaitication 

Oaie> 

Typ. 

Dale' 

Type 

Klickitat  County 
Walla  WaHa  County 
Yakima  County  {pasV) 
portion  outside  the  Central  Business  District 

- 

'  Tilis  date  is  ftovember  15.  1990.  unless  otherwise  noted. 


Washington— Ozone 

Designated  Area 

Designation 

ClassificalK)n 

Date' 

Type 

Oato' 

Type 

Portland  -  Vancouver  AQMA  Area 

Clark  County  (part) 

Air  Ouality  Maintenance  Area 

Norwttainmeni 

Margnal 

Seattle  -  Tacoma  Area 

King  County 

1/6/92 
1/6/92 
1/6/92 

Nonattainment 

1/6/92 
1/6/92 
1/6/92 

MarolfMl 

Pierce  County .j 

Mwgmi^ 

Srx>homish  County 

HmginM 

AOCR  062  E  Washington-N  Idaho  Interstate  (part) 

Spokane  County 

Urtdassifiable  /  Attainment 

AOCR  062  E  Washington-N  Idaho  Inte.-state  (Remainder  of) 

UncUssiftable/Attainment 

Adams  County 

Asotin  &>unty 

Cokimbia  County 

GartiekJ  County 

Grant  County 

Lincoln  County 

Whitman  County 

AOCt^  193  Portland  Interstate  (Remainder  of) 

Unclassifiable/Attainmenl 

Qark  County  (part) 

Remainder  of  county 

CowltzCounty 

Lewis  County 

Skamania  County 

Wahkiakum  County 

AOCR  227  Northern  Washington  Intrastate 

Undassifiable/ Attainment 

Chelan  County 

Douglas  County 

Ferry  County 

Okanogan  County 

Pend  Oreille  County 

Stevens  County 

AOCR  228  Otympic.-Northwest  Washington  Intrastate ^ 

Unclassifiat>ie/Attainmeni 

Clallam  County                                                                          ' 

Grays  Hartxx  County 

IslandCounly 

Jefferson  County 

Mason  County 

Pacific  County 

San  Juan  County 

SkagitCounty 

TtHjrston  County 

Wtiatcom  County 

AOCR  229  Puget  Sound  Intrastate  (Remainder  of) 

Unctassifiabte/ Attainment 

Kitsap  County 

., 

AOCR  230  South  Central  Washington  Intrastate 

lindassifiable/ Attainment 

Benton  County 

FranWn  County 

Kittitas  County 

KlickiUt  County 

Walla  Walla  County 

Yakima  County 

■ 

TNs  date  ia  Novemt>ar  15.  1990.  unless  otherwisa  noted. 
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Washington— PM- 10  Initiat  Nonattainment  Areas 


Designated  Area 


King  County 
Ttie  portion  o(  tti©  City  of  Seattle  bcu-xted  on  the  east  bi  I- 
S/East  Duwamish  Greenbert.  on  the  sooth  by  104th  Street, 
on  the  west  by  tt>e  West  Duwamish  Greenbett  niprth  to 
Faimxxit  Avenue.  S  W.,  north  on  Fairmont  to  Elliott  Bay, 
and  Deartxyn  Street  from  Efliott  Bay  to  1-5. 
The  City  of  Kert  and  a  portion  of  the  Green  River  valley 
bounded  on  east  and  west  by  the  100-foot  contour,  on  the 
north  by  Sooth  212th  St'eet,  and  on  the  sooth  by  Highway 
516. 

Pierce  County 
Tacoma  metropolitan  area  Ixjundad  on  ttie  north  by  Marine 
Vitiw  Dnve  "Tom  Commencement  Bay  east  to  the  lOO-foot 
contoor,  southeast  along  ttie  1  DC-loot  cor^tour  to  64th 
Avenue  East,  sooth  along  64th  Avenue  East  extended  to  I- 
5,  1-5  west  to  the  lOO-toot  contour  near  Pacific  Avenue, 
and  north  along  the  IOC-toot  contour  to  Commencement 
Bay. 

Spokane  Ccjrty 
Ttie  area  bounded  on  ttie  south  by  a  Nne  from  Universal 
Transmercator  (UTM)  coordinate  4a9000mE.  5271D00mN 
west  to  4^3C00mE.  5271000mN,  ttieoce  north  along  a  line 
to  coordinate  4ie0COmE,  528800CmN.  thence  east  to 
4630CCmE.  52880CCmN.  thence  north  to  4630C0mE, 
529200CmN.  thence  east  to  481000mE,  5292000mN, 
thence  south  to  48iOOCmE.  5288000mN,  thence  east  to 
489000mE,  5288000mN,  thence  south  to  the  beginning 
coordinate  489000mE,  5271000mN. 

Yakima  County 
The  area  bounded  on  the  south  by  a  Nne  from  UTM  coordi- 
nate 694000mW,  51570COmN.  west  to  6810COmW, 
SI5700CmN,  ttierce  north  along  a  line  to  coordinate 
66100CmN.  5172000mN.  thence  east  to  6940X)mW, 
S172<XX)mN,  therxM  south  to  ttie  beginning  coordinate 
694000mW.  51570C0mN.. 

TNirston  County 
Cities  of  0^■mp^a,  Tumwatar,  and  Lacey 

Walla  Walla  County 
Walijla 


Designation 


Date 


11/15/90 


11/15/90 


11/15/90 


11/15/90 


11/15/90 


11/15/90 
11/15/90 


Type 


Nonattainment 


Nonattainment 


Nonattainment 


Nonattainment 


Nonattainment 


Clasaification 


Data 


11/15/90 


11/15/90 


11/15/90 


11/15/90 


Typ« 


Moderate 


Moderate 


Moderate 


Moderate 


11/15/90 


Nonattainment 

Nonattainment 


11/15/90 
11/15/90 


Moderate 


Moderate 
Moderate 


51.  Section  81.349  is  amended  by 
revising  the  tables  for  "West  Virginia- 
Ozone  (O,)"  and  "West  Virginia— CO" 


and  by  adding  a  new  table  titled  "West 
Virginia — PM-10"  to  be  inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for  "West 
Virginia — SO,"  to  read  as  follows: 

§81.349    Wtst  Virginia. 


West  Virginia— Cartxm  Monoxide 


Designated  Area 


Statewide 

Barbour  Courly 
Berkeley  County 
Boone  County 
Braxton  County 
Brooke  County' 
CatMH  County 
Calhoun  County 
Clay  County 
Doddndge  County 
Fayetle  Coonty 
Gihner  Coonty 
Grant  County 
Greenbrier  Coonty 
Hampshire  Coonty 
Hancock  Coonty' 
Haidy  Coonty 
Hamson  County 
Jackson  Coonty 


Designation 


Date' 


Typ« 


Unclassifiatjie/  Attainment 


Classification 


Data' 


Type 
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West  Virginia— Cwbon  MonoxkJe 

Designated  Area 

Designation 

#^ 1^  —  »-•  — 

.MMimciDOn 

Oale> 

Type 

Data' 

Type 

Jefferaon  County 

Kanannha  County 

LewlsCounty 

Lincoln  Coonty 

Logan  County 

Marion  Coonty 

Marshall  County 

Mason  County 

McDowell  Coonty 

Mercer  Coonty 

1 

Mineral  County 

1  •  - 

Mingo  County 

Monongalia  County    • 

Monroe  County 

Morgan  County 

■ 

Ntehotas  County 

Ohio  County 

Pendtoton  Coonty 

Pleasants  County 

Pocahontas  County 

1 

Preston  Coonty 

Putnam  County 

Raleigh  County 

1 

Randolph  County 

Ritcfiie  County 

' 

Roane  County 

. 

1                                        ; 

Taylor  County 

Tucker  County 

' 

Tyler  County 

1 

Upshur  Coonty 

Wayne  County 

Webster  County 

Wetzel  County 

WWCounty 

i 

Wood  County 

■  TNa  date  la  Novembar  15, 1990.  unless  otherwiaa  noted. 


West  Virginia— Ozone 


Designated  Area 


Designation 


Date' 


Type 


T»pa 


Charleston  Area 

Kanawha  County 

Putnam  County 

Greenbrier  Area 

Greenbrier  County 

Huntington-Ashlano  Area 

Cabell  County 

Wayne  County 

Parttersburg-Manetta  Area 

Wood  County 

Rest  of  State _.. 

Baibour  County 

Berkeley  County 

Boone  County 

Braxton  County 

Brooke  County 

Calhoun  County 

Clay  County 

Doddridge  County 

Fayette  County 

Gilmer  County 

Grant  County 

Hampshire  County 

Hancock  County 

Hardy  County 

Hanlson  County 

Jackson  County 

Jefferson  County 


1/6/B2 
1/6/92 

1/6/92 


1/6/92 


Nonattainment 
Nonattainment 

Nonattainment 

Nonattainment 
^'      ... 
rKXtatiamnient 

Nonattainment 
Undasaifiable/ Attainment 


1/6/92 
1/6/92 

1/6/92 


1/6/92 


Moderate 

Marginal 

DAodorate 


Moderate 
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West  Virgnna— Orooe 

♦ 

Designation                              | 

Oasaification 

Designated  Area 

DM«> 

Type 

Dale> 

Type 

Le*«8  County 

Lincoln  County 

Logan  County 

' 

Manon  County 

Marshall  County 

Mason  County 

McDowwl  County 

Mercer  County 

Mineral  County 

Mingo  County 

• 

Monongalia  County 

Monroe  County 

Morgan  County 

Nichola*  County 

Oho  County 

, 

Pendleton  County 

Pleasants  CoufTty 

Pocahontas  County 

Preston  County 

-• 

Raleigh  County 

Randolph  CDunty 

Ritchie  County 

Roane  County 

. 

Taylor  County 

Tucker  County 

Tylar  County 

Upshur  County 

Wetister  County 

Wetzel  County 

WirtCounty 

Wyormrg  County 

West  Virginia— PM- 10  Initial  Nonatlainnient  Areas 


Designated  Area 


Brooke 

FoHansbee  area  bounded  on  the  north  t>y  the  Marlcal  Street 
Bridge,  on  the  east  by  West  Virginia  Route  t2.  on  th« 
south  by  tt)e  extension  o(  the  souttiem  boundary  o(  Steu- 
benville  Towmship  in  Jefferson  County,  Ohio,  and  on  the 
Mrest  by  the  Ohw/West  Virgna  border 


Desigrwtion 


1-1/15/90 


Type 


Nonattainntent 


Oassiflcation 


11/15/90 


Type 


Moderate 


52.  Section  61.350  is  amended  by 
revising  the  tables  for  "Wisconsin — 
Ozone  (Oi)"  and  "Wisconsin — CO"  to 


be  inserted  in  alphabetical  order 
immediately  following  the  tabular  entry 
for  "Wisconsin — SO»"  to  read  as 
follows: 


§81.350    Wisconsin. 


Wisconsin— Cartwn  Morwxide 


Designation 

Oasailication 

Designated  Area 

DM> 

Type 

Dale' 

Type 

Oshkosh  Area 
Winnebago  County  (part) 
City  ofOshkoah „ 

*r1^|m<|  County 

1/6/92 

Unclassifiable 
Undassifiabie/Attainmenl 
Undaaaifiabie/ Attainment 
Unclassifiable/ AttainmenI 
Unclassifiable/ Attainrnent 
Undassifiable/Attainment 
Undassifiable/ Attainment 

1/6/ 

92 

A^MHryi  County  : _ 

Barron  County  ....„J^ ; 

n^yfial^f  Co^jnfy        

8-own  County 

Buffalo  County _ j 
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Wisconsin— Cartxx)  Monoxide 


Designated  Area 


Burnett  County 

Cahjmet  County .... 
Chippewa  County.. 

CJark  County „.. 

Columbia  County... 
Crawford  Courtly... 

Dane  County 

Dodge  County 

Door  County 

Douglas  County 

Dunn  County. 


Eau  Claire  County 

Florence  County _.. 

Fond  du  Lac  County... 

Forest  County 

Grartt  County....™ 

Green  County 

Green  Lake  County .... 

Iowa  County 

Iron  County. 


Jackson  County 

Jefferson  County 

Jur>e8u  County 

Kenosha  Courity 

Kewaunee  County .... 

La  Crosse  County 

Lafayette  County 

Langlade  County 

Lincoln  County 

Manitowoc  County.... 
Marathon  County ...... 

Marinette  County 

Marquette  Courtty 

Menomir>ee  County.. 
Milwaukee  County  .„ 

Monroe  County 

Oconto  County 

Oneida  County 

Outagamie  County.... 

Ozaukee  County „ 

Pepin  County 

Pierce  County 

Polk  County 

Portage  County 

Price  County 

Racine  County 

Richland  County 

Rock  County 

Rusk  County.. 


St  Croix  County 

Sauk  County „ 

Sawyer  County 

Shawano  County 

Sheboygan  County 

Taylor  County _.... 

Trempealeau  Courrty.. 
Vemon  County. 
Vilas  County. 
Walworth  County .. 
Washburn  County. 
Wast>ington  County. 
Waukesha  County.. 
Waupaca  County ... 
Waushara  County . 


Winnebago  Courtly  (part) 

Remainder  of  county 

Wood  County  ..„ 


Designation 


Type 


Undassifiable/Attainment 
Undassifiable/ Attainnfent 
Unclassifiable/ Attainmerrt 
Undassifiable/Attainment 
Undassifiable/Attainment 
Ur>dassifiable/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/ Attairwnent 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/ Attainmeni 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiat>le/ Attainment 
Undassifiable/ Attainment 
Undassifiable/Attainment 
Undassifiat>le  /  Attainment 
Unclassifiat}le/ Attairwnent 
Undassifiable/Attainment 
Undasslfiat>le/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/  Attainment 
Undassifiable/ Attainnrterrt 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiai>le/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
UrK:lassifiable/  Attainment 
Undassifiable/Attairvnent 
Undassifiable/  Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable  /  Attainment 
Undassifiable/Attainment 
Urxslassifiable/ Attainment 
Undassifiable/Attainment 
Ur)classifiat>le/ Attainment 
Undassifiable/Attainment 
Urwiassifiable/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainmenl 
Undassifiable  /  Attainment 
Unclassifiable  /  Attainmertt 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/ Attainment 
UndassMiable/ Attainment 

Undassifiatile/ Attainmerrt 
Undassifiable/Attainment 


i 


Clft^ftMcftlifwi 


Type 


■  rm  {Ma  to  Novwnbar  IS,  1990.  unless  otherwise  noted. 
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Oesignaled  Are« 


Doot  County  Area 

Door  County 

Kewaunee  County  Area 

1<ewaunee  County 

Manitowoc  County  Area... 

Manitowoc  County 

Milwaukee- Racine  Area 

KefKnha  County 

MWwaukee  County 

Ozaukee  County ._- «» 

Racina  County 

WatMnQton  CourYty ...... 

WaukasTia  County 

Sheboygan  Area 

Shetxjygan  County  — 
Walworth  Area 

Walworth  County 

Adanw  County 

Ashland  County 

Barron  County — ._« 

Bayfiek]  County 

Brown  County 

BuHak)  County 

Bivnett  County 

Calumet  County 

Chippewa  County 

Ctaili  County 

CohjnilM  County 

Crawtord  County 

Dana  County ._ 

Dodga  County 

Douglas  County 

Dunn  County 

Eau  Claire  County 

Fkxence  County . 

Fond  du  Lac  County 

Forest  County 

Grant  County 

Green  County 

Green  Lake  County 

towa  County 

Iron  County 

Jackson  County 

Jefferson  Courrty.._ 

Juneau  County 

La  Crosse  County.. 
Lafayette  County.  ._ 
La.ngiade  County- 

Lincoln  County 

Marathon  County .. 
Marinette  County .. 
Marquette  County.. 
Merx)«TW>ee  Courity. 

Monroe  County 

Oconto  County 

Oneida  County 

Outagamie  County  .„ 

Pepin  Courrty 

Pierce  County.. 

Pok  County 

Portage  County 

Ppce  County „ 

Richland  County.. 
Rock  County.„ 
Rusk  County... 
St.  Croo  County  ...„ 

Sauk  County 

Sawyer  County 

Shawano  County 

Taylor  County 

Trawpialaau  County.. 

Vamon  County 

Vilas  County 

Washburn  County 

Waupaca  County  ....... 

Waushara  County 


Designation 


1/6/92 


1/6/82 


1/6/92 


1/6/92 


Typa 


Nonattairwnent 

Nonaltainment 

NcnattainmerTt 

Nor\attainr'>ent 
Nortattamment 


Nonaltainment 

Norwttalnment 
Nonattainnient 

Nonattainment 

NorwttainmenI 
Undaasifiable/Attainmer^ 
Unclassifiafc  le '  A  rtamment 
UndassifieMe/ A-.iiinfnent 
Undassifiable '  Attainmenl 
Undassifiabie/ Attainment 
Undassif  table  /  Attainment 
Undassifiable/ Atlainmenl 
Undasaiftable/Anainment 
Undassifiable/ Attainment 
Undassifiable/  Attainment 
Undassifiable/ Attainment 
Unclasaifiet>le/ Attainment 
Undassifiable/ Attainment 
Undaasiliable/AnainmerTt 
Undasaifiable/Anainment 
UfK^lassifiable/  Attainment 
Undassiflable/Attainment 
Undassitiabia/ Attainment 
Undassifiable/ Attainmenl 
Undassifiable  /  ARammenl 
Undassifiable/ Artainment 
Undaaaifiable/Attainfneni 
Undassifiable/ Attainment 
Undassifiat  la  /  A  ttainrriefTl 
UtK^lassifiable/ Attainment 
Undassifiable/  Attamrrienl 
UrK:lassifiable/ Attain  merit 
Urx:ia8sifiable/  Attainment 
UrKlassifiable/AnainmenI 
Undassifiable  /  Attainment 
UrKlassifiable  /  Attainment 
Undassifiable/ Attainment 
Undassiflable/Attainment 
Unclaiaifiable/Attainment 
Undassiflable/Attainment 
UncKaaltiable/Attaininent 
Undaaaifiable/Attainmant 
UncHaaifiiMs/ Attainment 
UndaaaWabla/Attainmant 
ijndasslftal>le  /  Attairiment 
Undassifiable/ Attainment 
Undassifiable/Attainment 
UndawWbla/Attainment 
UndasaMable/ Attainment 
Undassifiable/Attainment 
Undassifiable  /  Attainment 
Undassiflable/Attainment 
Undecslfiable/ Attainment 
i/ Attainment 
/Attainment 
Undassifiatsle/  Attainment 
Urwiaasifiable/ Attainment 
UnclMaifinble  /  Attainment 
Uwclasaifiabte/ Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Undassifiable/Attainment 
Unclassiiiable  /  A  nainment 
Undassifiable/Attainment 


Classilicatlon 


Dale' 


1/6/92 
1/6/92 
1/6/92 


1/6/92 


Typa 


Rural  Trai  sport 

Moderate 

Moderate 

Severe-17 
S«ver»-17 
Severe-17 
Severa-17 
Severe-17 
Severe-17 

Serious 
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Wisconsin— Ozone 

Designated  Area 

Designation 

OassKication 

Date' 

Type 

Date' 

Type 

Undassifiable/Attainment 
Undassifiable/Attainment 

Wood  County 

>  This  data  Is  November  15. 1990.  unless  otherwisa  noted. 

53.  Section  81.351  is  amended  by 
revising  the  tables  for  "Wyoming- 
Ozone  (O,)"  and  "Wyoming— CO",  and 


by  adding  a  new  table  titled 
"Wyoming— PM-10"  to  be  Inserted  in 
alphabetical  order  immediately 


following  the  tabular  entry  for 
"Wyoming — SO»"  to  read  as  follows: 

S  81.351    Wyomina. 


Wyoming— Carbon  l^tonoxide 


Designated  Area 

Desigrwtion 

Classificalion 

Date' 

Type 

OMa> 

Typ« 

Statewlda „ „ 

Undassifiable/Attainment 

Albany  County 

Big  Horn  County 

. 

Campbell  County 

Carbon  County 

Cortverse  County 

■ 

Crook  County 

Fremont  County 

. 

Goshen  County 

Hot  Springs  County 

Johnson  County 

Laramie  County 

Lirvx)ln  County 

Natrorwi  County 

Nntxara  County 

Park  County 

Platte  County 

Sheridan  County 

Sublette  County 

f 

Sweetwater  County 

Teton  County 

Uinta  County 

Washakie  County 

Weston  County 

>  This  date  is  November  15. 1990.  unless  otherwise  noted. 


Wyoming— done 


Designated  Area 

Designatk>n 

Ctassitication 

Date' 

Type 

Date' 

Type 

StatewUe _ _ 

Undassifiable/Attainment 

AlbanyCounty 

BigHomCounty 

Campbell  County 

Caft)on  County 

Converse  County 

Crook  County 

Fremont  County 

Goshen  County 

Hot  Springs  County 

Johnson  County 

Laramie  County 

Lincoln  County 

Natrona  County 

Niobrara  County 

Park  County 

Plane  County 

Shendan  County 

Sublette  County 
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Wyoming— Ozone 


Designation 

Oasaiticalion 

Designated  Area 

DMe> 

fn» 

Date' 

Typ« 

Swwtwater  County 
Tetofi  County 
Uinta  County 
Washakie  County 
Wes'on  County 

0 

■  Ttiis  date  is  November  15,  1990.  ur.less  othenviee  noted. 


Wyoming — PM-10  Initial  Norattain-nent  Areas 


DeaigratKxi 

Cl88sH!cation 

Designated  Area 

Date 

^tp• 

Data 

Type 

Sherdan  County 
City  of  Sh.etKlan _ 

11/15/90 

Nonattainrnent 

11/15/90 

Moderate 

•        •        « 


54.  Secticn  81.352  is  amended  by 
revising  the  tables  for  "American 
Samoa — Ozone  (Oj)"  arsd  "American 


Samoa — CO"  to  be  inserted  in 
alphabetical  order  immediately 
following  the  tabular  entry  for 


"American  Samoa — SOt"  to  read  as 
follows: 

S  81.352    American  Samoa. 


American  Samoa — Carton  Mcnoxide 


Designafon 

Classification 

Designated  Area 

Date' 

Type 

Data' 

Type 

Statewide _ 

Unclassifiable/Attainmer* 

■  This  date  is  November  15,  1990,  unless  othennse  noted. 


American  SaiDoa—Ozcfm 


Designation 

Classification 

D«signated  Area 

Data' 

Type 

C>ale> 

Type 

Statewide _. . 

UndassJf.able/ARainmetM 

TNs  date  is  Noventier  IS,  1990.  unless  otherwise  noted. 


*     •••♦••  alphabetical  order  immediately  881.353    Guam. 

55.  Section  81.353  is  amended  by  following  the  tabular  entry  for  "Guam —       ..... 

revising  the  tables  for  "Guam — Ozone  SO»"  to  read  as  follows: 
(Oj)"  and  "Guam — CO"  to  be  inserted  in 


Guam— Cartwn  Monoxide 

- 

Designated  Area 

Designation 

Classification 

Date' 

Type 

Date' 

Type 

Statewide 

Unclassi(iat>la/Attainmenl 

This  data  is  November  IS.  1990.  unless  otherwise  noted. 
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Guam^Ozone 


Designated  Area 

Designation 

Ctassificaiion 

OMe> 

Typ* 

Data' 

Type 

Statewide 

Undassifiable/Attainment 

This  date  is  November  15.  1990.  unless  otherwise  noted. 


50.  Section  81.354  is  amended  by 
revising  the  tables  for  "Northern 
Mariana  Islands — Ozone  (O,)"  and 


"Northern  Mariana  Islands — CO"to  be 
inserted  immediately  following  the 
tabular  entry  for  "Northern  Mariana 
Islands — SOt"  to  read  as  follows: 


§S1.3S4    Northern  Mariana  tsiands. 


Northern  Manana  Islands— Cartion  Monox.de 


This  date  is  November  15.  1990.  unless  otherwise  noted. 


Designated  Area 

Designation 

Ctassrficakon 

Date' 

Type 

Date' 

Type 

Whole  State _.._ 

Unciassifiable/Attainment 

Northern  Manana  Islands— Ozone 

Designated  Area 

Designation 

Classification 

Data' 

Type 

Date' 

Type 

Whole  State _ _ 

Undassifiable/Attainment 

■  This  date  is  November  15.  1990.  unless  otherwise  noted. 


57.  Section  61.355  is  amended  by 
revising  the  tables  for  "Puerto  Rico- 
Ozone  (O,)"  and  "Puerto  Rico— CO". 


and  by  adding  a  new  table  titled  "Puerto  following  the  tabular  entry  for  "Puerto 

Rico — ^PM-10"  to  be  inserted  in  Rico^SOi"  to  read  as  follows: 

alphabetical  order  immediately  ,  ..  .__    _    _.   _, 

^  SB1.3SS    Puerto  Rico. 


Puerto  Rico— Cartwn  Monoxide 


Designated  Area 

Designation 

1 

ClassificatKin 

Date' 

Type 

Date' 

Type 

Statewide 

Undassifiable/Attainment 

!;AdjuntasMunicipio 

::AguadaMuniciplo 

AguadiDa  Munidpio 

Aquas  Buerws  Monidpio 

, 

Aibonrto  Municipio 

Anasco  Munldpio 

Arecibo  Munidpio 

Arroyo  Munidpio 

Sarceioneta  Munidpio 

Barranquitas  Munic 

Bayamon  County 

Caba  Ro^  Munidpio 

Caguas  Munidpio 

, 

Camuy  Munidpio 

Canovanaa  Munidpio 

Carolina  Munidpio 

Catano  County 

Cayey  Munidpio 

Gate  Munidpio 

Ciales  Munidpio 

Cidra  Munidpio 

Coama  Munidpio 
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Puerto  Rico— Cartxjn  Monoxide 


Designation 

Ciasaification 

Designated  Area 

Date' 

Typ« 

D«t*> 

Typ. 

Corozal  Munidpio 

Culebra  Muricipio 

Dorado  Mumapio 

Faiardo  Mumapio 

Florida  Munidpio 

Guanica  Municipio 

Guayama  Municipio 

Quayamlia  Munopto 

Guaynatxj  County 

GuratX)  MumcipiO 

Hatillo  Vun-cipio 

• 

HorTTMoijeros  Mumcipio 

Humacao  Municipio 

laabela  Municip« 

Jayuya  Muntcipio 

^ 

Juana  Diaz  MunK>pN> 

Juncos  Muniopro 

Laias  Muricipw 

Lares  Mumcipio 

Las  Manas  Mumcipio 

■ 

Las  Piedras  Mumctpio 

Lniza  Municipio 

Luqullo  Mumcipio 

Manati  Mumcipio 

Maricao  Mumcipio 

Maunabo  Muniopio 

Mayaguez  Mumcipio 

Moca  Municipio 

Morovis  Mumcipio 

Naguatxj  Mumcipw 

Naraniito  Mumcipio 

Orocovis  Mumcipio 

Patillas  MimopK) 

Penueias  Muntcipto 

Ponce  Mumcipw 

Quebradiiias  Mumcipio 

RirKXX>  Municipio 

Rio  Grande  Mumcipio 

Sabana  Grande  Mumcipio 

Salinas  Mumcipio 

San  German  Mumcipio 

San  Juan  Municipio 

San  Lorenzo  Mumcipio 

1 

San  Sebastian  Mumcipio 

Santa  Isabel  MunicipK) 

To«  AKa  Mumcipio 

Tm  Baia  County 

Tiupa  Alto  Mumcipio 

Utuado  Mumcipio 

Vega  Alta  MuniripK) 

Vaga  Ba^a  Mumctpio 

■ 

VtoquM  Mumctpio 

ViHalba  Mumctpio 

Yabucoa  Mumcipio 

Yauco  Muniopio 

'  This  date  «  November  15.  1990.  unless  othennriae  noted. 

0 

Pue 

noRico— Oione 

Designation 

Classification 

Designated  Area 

Date' 

Type 

Data' 

Typa 

Statewide „ „    

Undassrfiable/ Attainment 

Adiuntas  MunKipio 
Aguada  Mumcoo 
AgiwdUla  Mumcipio     . 
Agues  Buenas  Municipio 
Aibonito  MumcipKj 
Anasco  Muniopio 
Aracibo  Muniopio 
Arroyo  Mumcipio 
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Puerto  Rioo— Ozone 


Designation 

^^ i*: *i 

UMSlHCaaOn 

Designated  Area 

OMa> 

Typa 

Date' 

Typa 

Barceloneta  Municipio 

' 

- 

Barranquitas  Munic. 

Bayamon  County 

Caba  Roto  Munidpio 

Caguas  Municipio 

. 

Canovanas  Munidpic 

Carolina  Munidpio 

Catano  County 

Cayey  Munidpio 

CelbaMunMpto 

dales  Munidpio 

Odra  Munidpio 

Coama  Munidpio 

Comada  Munidpio 

Corozal  Munidpio 

• 

Culebra  Munieipto 

Dorado  MarMpin 

Fi#rdo  Munldpto 

Florida  Munidpio 

Guanica  Municipio 

Guayama  Munidpio 

GuayaniHa  Municipio 

GuayrMbo  County 

Gurabo  Munidpio 

Hatillo  Municipio 

Hormiguaroa  Municipio 

Humacao  Munidpio                                                               j 

Isabela  Munidpio 

Juana  Diaz  Munidpio 

Juncoa  Municipio 

LajasMunMpio 

Lares  Munidpio 

Las  Marias  Municipio 

Las  Piedras  Municipio 

Loiza  Munidpio 

- 

LuquiUo  Municipio 

Manati  Munidpio 

. 

Maricao  Municipio 

Maunabo  Munidpio 

Mayaguez  Municipio 

_ 

Moca  Munidpio 

Morovis  Municipio 

' 

Naguabo  Munidpio 

Nwaniito  Munidpio 

Orocovis  Municipio 

Patillas  Minicipio 

Panuelas  Munidpio 

Ponce  Municipio 

Rincon  Munidpio 

Rio  Grande  Munidpio 

Sabana  Grande  Munidpio    - 

Salinas  Munidpio 

San  German  Municipio 

San  Juan  Municipio 

San  Lorenzo  Municipio 

San  Sebastian  Municipio 

Santa  Isabel  Munidpio 

Toa  Alta  Munidpio 

Toa  Baja  County 

TrujiUa  Alto  Munidpio 

Utuado  Municipio 

Vega  Alta  Munidpio 

Vega  Baia  Municipio 

Viaquas  Munidpio 

ViHatoa  Munidpio 

Yabucoa  Municipio 

Yauco  Munidpio 

>  TNa  data  la  November  15. 1900.  unless  otharvrise  noted. 
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Puano  Rico— PM-10  Initial  Nonattainraeni  Areas 

Designated  Area 

Designation 

Oassitication 

OMa 

Type 

Data 

Typ« 

Guaynabo  County „ 

11/15/90 

11/15/90 

Moderate 

58.  Section  81.356  is  amended  by 
revising  the  tables  for  "Virgin  Islands 
O,"  and  "Virgin  Islands— CO"  to  be 


inserted  in  alphabetical  order  ^^   §  91.356    Virgin  IsUincto. 

immediately  following  the  tabular  entry       ••••••• 

for  "Virgin  Islands — SOs"  to  read  as 
follows: 


Virgin  tsiands— Carbon  Monoxide 


Designated  Area 

Designation 

Ciaasification 

Date' 

Typ« 

Dala> 

Typ« 

Statewide _ , 

Undassifiable/ Attainment 

St  Croix 
St  John 
St  Thomas 

'  This  date  ia  November  15. 1990.  unless  othenwise  noted 

Virgin  Islands— Ozone 

Designated  Area 

Designation 

dasalflcallon 

Date' 

Type 

Date' 

Typ« 

Statewide 

St  Croix 
St  John 
St  Thomas 

UnclassifiaMn/Attainment 

■  This  date  ia  November  15. 1990,  unless  otherwise  noted. 


[FR  Doc.  91-26067  Filed  11-5-81;  8:45  am] 

BIUJNO  COOC  M«0-SO-f 


Wednesday 
November  6,  1991 


Part  in 


Department  of  Labor 

Employment  and  Training  Administration; 
Wage  and  Hour  Division 


20  CFR  Part  655 

29  CFR  Part  508 

Attestations  by  Employers  for  Off- 
Campus  Work  Authorization  for  Students 
(F-1  Nonimmigrants);  Interim  Rnai  Rule 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Admintetration 

20  CFR  Part  655 
RIN  120S-AA88 

Wage  and  Hour  Division 

29  CFR  Part  508 
RIN  121S-AA 

Attestations  by  Employers  for  Off- 
Campus  Worit  Authorization  for 
Students  (F-1  Nonimmigrants) 

AGENCIES:  Employment  and  Training 

Administration,  Labor;  and  Wage  and 

Hour  Division,  Labor. 

ACTION:  Interim  final  rule;  request  for 

comments. 

summary:  The  Employment  and 
Training  Administration  (ETA)  and  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL 
or  Department]  are  promulgating 
regulations  governing  the  filing  and 
enforcement  of  attestations  by 
employers  seeking  to  use  aliens 
admitted  as  students  on  F-1  visas  (F-1 
students)  in  off-campus  work.  Under  the 
Immigration  and  Nationahty  Act  (INA), 
as  amended  by  the  Immigration  Act  of 
1990  (Act),  employers  are  required  to 
submit  these  attestations  to  DOL  and 
the  educational  institution  in  order  for 
such  students,  if  otherwise  qualified,  to 
receive  work  authorization  from  the 
Attorney  General.  The  attestation 
process  will  be  administered  by  ETA, 
while  complaints  and  investigations 
regarding  violations  of  the  attestation 
provisions  and  procedures  will  be 
handled  by  ESA, 
DATES:  Effective  Date:  October  1. 1991. 

Comments:  Written  comments  on  the 
Interim  final  rule  are  invited  from 
interested  parties.  Comments  shall  be 
received  on  or  before  December  6, 1991. 
ADDRESSES:  Send  comments  to  Roberts 
T.  Jones,  Assistant  Secretary, 
Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Attention: 
Immigration  Task  Force,  Room  N-4470. 
FOR  FURTHER  INFORMATION  CONTACT: 
On  20  CFR  part  655,  subpart  J,  and  29 
CFR  part  508,  subpart  J,  contact  Mr. 
David  O.  Williams,  Immigration  Task 
Force.  Telephone:  202-535-0174  (this  is 
not  a  toll-free  number). 

On  20  CFR  part  655.  subpart  K.  and  29 
CFR  part  508,  subpart  K.  contact  Mr. 
Solomon  Sugarman.  Chief,  Farm  Labor 
Programs,  Wage  and  Hour  Division. 


Employment  Standards  Administration, 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  202-523-7605  (this 
is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  interim 
final  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  aeq.) 
and  have  been  assigned  OMB  Control 
No.  1205-0315. 

The  Employment  and  Training 
Administration  (ETA)  estimates  that 
employers  will  file  approximately  40,000 
attestations  on  behalf  of  approximately 
125.000  F-1  students  each  year.  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1*2  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing 
information/data  sources,  gathering 
information,  and  completing  and 
reviewing  the  attestation. 

Written  comments  on  the  collection  of 
information  requirements  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  and 
Training  Administration,  Washington, 
DC  20503. 

n.  Background 

On  November  29, 1990,  the 
Immigration  Act  of  1990  (Act),  Public 
Law  101-649, 104  Stat.  4978,  was 
enacted  into  law.  The  law  amends  the 
Immigration  and  Nationality  Act  (INA)  8 
U.S.C  1101  et  seq.,  and  assigns 
responsibility  to  the  Department  of 
Labor  (DOL  or  the  Department)  for  the 
implementation  of  several  provisions  of 
the  Act  relating  to  the  entry  of 
immigrants  and  nonimmigrants  under 
employment-based  categories.  One  of 
the  provisions  of  the  Act  the  Department 
is  charged  with  implementing  is  section 
221,  which  supplements  sections 
101{a)(15](F)  and  214  of  the  INA.  Section 
221  of  the  Act  creates  a  three-year 
program  which  allows  F-1  students  to 
work  o^-campus  if:  (1)  The  alien  has 
completed  one  year  of  study  and  is 
maintaining  good  academic  standing  at 
the  institution;  (2)  the  alien  will  not  be 
employed  off-campus  for  more  than 
twenty  hours  per  week  during  the 
academic  term  but  may  be  employed 
full-time  during  vacation  periods  and 
between  terms;  and  (3)  the  employer 
provides  an  attestation  to  the 
Department  and  to  the  educational 
institution.  The  employer  must  attest 


that  it  has  recruited  for  the  position  for 
at  least  sixty  days  and  will  pay  the 
higher  of  the  actual  wage  at  the  worksite 
or  the  prevailing  wage  for  the 
occupation  in  the  area  of  employment. 
When  the  Department  determines  that 
an  employer  has  made  an  attestation 
that  is  materially  false  or  has  failed  to 
pay  wages  in  accordance  with  the 
attestation,  after  notice  and  opportunity 
for  a  hearing,  the  employer  shall  be 
disqualified  from  employing  an  F-1 
student  under  the  Section  221  program, 
which  expires  on  September  30, 1994.  8 
U.S.C.  1184  note. 

in.  The  Process  of  Developing 
Regulations 

In  order  to  provide  all  interested 
parties  an  opportunity  to  comment  and 
give  their  views  on  the  meaning  of  the 
Act  and  their  recommendations  on  its 
implementation,  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  was 
published  in  the  Federal  Register  on 
March  20. 1991.  55  FR  11705.  The  notice 
provided  a  detailed  description  of  those 
provisions  of  the  Act  which  give 
responsibilities  to  the  Department  of 
Labor  and  raised  a  number  of  issues 
about  which  the  Department  sought 
comment.  The  Department  also 
welcomed  comments  on  any  other 
issues. 

Comments  and  recommendations 
were  received  from  a  variety  of  persons 
and  organizations.  These  comments 
have  been  carefully  reviewed  and  were 
fully  considered  in  developing  these 
regulations.  The  Department  continues 
to  seek  comments  and  recommendations 
from  all  interested  parties  with  the 
publication  of  these  interim  final 
regulations. 

IV.  Attestation  Process  and 
Requirements 

The  overall  intent  of  Congress  in 
promulgating  the  Section  221  provision 
was  to  provide  an  attestation 
mechanism  to  safeguard  the  job 
opportunities  and  wages  of  U.S. 
workers,  while  also  enabling  F-1 
students  to  obtain  off-campus  work 
authorization.  The  regulations 
implement  the  Congressional  intent  by 
establishing  an  attestation  process 
which  requires  the  employer  to  make 
promises  about  (attest  to)  the 
recruitment  of  workers  and  the  payment 
of  wages.  The  regulations  specify  that 
the  employer  must  be  able  to 
demonstrate  the  veracity  of  its 
attestation  statements  with  appropriate 
documentation.  While  the  regulations  do 
not  require  any  specific  records  to  be 
kept,  they  identify  the  specific 
documentation,  which,  if  kept  by  the 
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employer  and  if  accurate,  would  satisfy 
the  employer's  burden  of  proof.  The 
employer  retains  the  right  to  meet  its 
bunlen  of  proof  in  proving  its  attestation 
through  other  sufficient  means. 

A.  Where  and  When  to  File 

The  Department  considered  various 
approaches  to  the  manner  of  filing  the 
employer's  attestation  in  support  of  its 
employment  of  F-1  students.  The 
Department  believes  that  a  reasonable 
interpretation  of  section  221(a)(2).  which 
requires  the  employer  to  provide  both 
the  educational  Institution  and  DOL 
with  the  attestation,  is  that  Congress 
intended  to  permit  simultaneous  filing  of 
the  attestation  with  DOL  and  the 
educational  institution.  The  Department 
recognizes  that  student  work 
authorization  needs  to  be  acted  upon 
promptly  and  that  the  attestation 
process  should  be  as  streamlined  as 
possible.  Therefore,  the  regulations 
permit,  but  do  not  require,  an  employer 
to  simultaneously  file  the  attestation 
with  DOL  and  the  Designated  School 
Official  (DSO)  at  the  educational 
Institution.  If  an  employer  chooses  to  file 
an  attestation  simultaneously,  the  terms 
of  the  attestation /re  enforceable, 
whether  or  not  DDL  has  received  the 
attestation,  since  the  employer  shall 
warrant  on  the  form  to  the  DSO  that  the 
document  was  filed  with  DOL  In  the 
alternative,  the  employer  may  prefer  to 
receive  the  accepted  attestation  back 
from  DOL  before  it  is  filed  with  the 
DSO. 

DOL  contemplates  that,  under 
Immigration  and  Naturalization  Service 
(INS)  regulations,  the  DSO  may  grant 
work  authorization  to  F-1  students  (if 
other  statutory  conditions  are  met)  upon 
receipt  of  the  employer's  attestation 
warranting  that  It  has  been  filed  with 
DOL  whether  It  has  been  accepted  by 
DOL  or  not.  The  DOL  regulations  require 
that  an  employer's  attestation 
supporting  its  employment  of  F-1 
students  under  section  221  be  filed  with 
the  Department  no  later  than  60  days 
after  the  employer's  60-day  recruitment 
period  has  ended.  The  employer  may  file 
an  attestation  for  a  single  position  or  for 
multiple  positions  in  the  same 
occupation  or  In  multiple  occupations, 
provided  that  all  positions  are  located 
within  the  same  geographic  area  of 
intended  employment.  The  employer's 
attestation  must  list  the  posltion(s)  and 
slate  the  specific  rate(s)  of  pay 
applicable  to  each  position.  The 
employer's  attestation  must  also  Identify 
the  Dictionary  of  Occupational  Titles 
(DOT)  Two-Dlglt  Occupational  Division, 
as  well  as  the  employer's  own  job  title, 
for  each  occupation  listed  on  the 
attestation.  A  list  of  the  two-digit 


divisions  Is  Included  at  Appendix  B  of 
this  subpart.  The  Department  will  not 
use  the  two-digit  occupational  division 
for  prevailing  wage  purposes,  but  rather, 
for  keeping  track  of  and  reporting  the 
occupations  in  which  F-1  students  are 
employed.  Employers  are  cautioned 
that.  In  fact,  occupational  divisions  at 
the  two-digit  level  are  too  broad  to  meet 
the  requirements  to  determine  the 
prevailing  wage. 

B.  Attestation  Elements 


1.  Recruitment 


The  Act  requires  employers  to  attest 
that  they  recruited  for  a  period  of  60 
days  for  the  position(s)  In  which  they 
intend  to  employ  F-1  students;  however, 
the  statute  does  not  specify  a 
recruitment  source  or  the  precise  nature 
of  the  recruitment  efforts  required  of 
employers.  The  Department  received  a 
number  of  comments  to  the  ANPRM  on 
this  subject,  suggesting  the  kinds  of 
recruitment  efforts  employers  should  be 
required  to  undertake.  These 
suggestions  Included  a  State 
Employment  Service  agency  (SESA)  Job 
order  and/or  weekly  newspaper 
advertisement  and  a  job  posting  at  the 
student  placement  office  and/or  at  the 
worksite. 

The  Department  believes  that 
recruitment  efforts  in  support  of  the 
employment  of  F-1  students  must 
recognize  that  off-campus  employment 
job  opportunities  for  these  students  will 
be  primarily  short-term  and  part-time  In 
nature.  At  U»e  sair-  "  ne.  the 
recruitment  effortb  must  be  designed  to 
provide  adequate  protection  for  U.S. 
workers.  The  Department  Is,  therefore, 
requiring  that  a  dual  recruitment  source 
be  used  to  ensure  that:  (1)  U.S.  workers 
who  may  be  Interested  In  these 
positions  have  an  opportunity  to  apply 
for  them;  and  (2)  the  employer's 
recruitment  efforts  reflect  current  labor 
market  conditions.  For  this  purpose  the 
Department  is  requiring  that  in  order  to 
recruit  qualified  workers,  employers 
shall  place  a  job  order  with  the  SESA 
and  post  the  job  vacancy  at  the  place  of 
employment.  Also,  since  many  U.S. 
workers  seeking  part-time  employment 
opportunities  may  be  students,  the 
Department  encourages  employers  to 
send  a  copy  of  the  prospective 
employer's  vacancy  announcement  to 
the  school  placement  office  during  the 
employer's  60-day  recruitment  effort. 
Employers  must  file  the  attestation  with 
DOL  no  later  than  60  days  Immediately 
following  the  last  day  of  recruitment. 
Employers  may  hire  F-1  students  as 
needed,  for  a  period  of  90  days  following 
the  last  day  of  recruitment,  provided  an 


attestation  has  been  filed  with  DOL  and 
the  DSO. 

The  regulations  also  establish  a  new 
mechanism  for  assuring  that  employers 
continue  to  recruit  before  hiring  F-1 
student(s)  throughout  the  three-year 
validity  period  of  the  attestation. 
Employers  have  the  option  of  choosing 
the  recruitment  approach  best  suited  to 
their  anticipated  need  for  workers  and 
potential  use  of  F-1  students.  Employers 
may  either.  (1)  Maintain  an  "open  Job 
order"  for  the  position(8)  with  the  SESA 
for  the  validity  period  of  the  attestation 
and  hire  F-1  students  at  any  time  during 
this  period;  or.  (2)  conduct  a  new  60-day 
recruitment  effort  for  any  opening(s)  In 
any  posltion(s)  covered  by  the 
attestation  and  then  hire  F-1  students 
during  the  90-day  period  following  the 
last  day  of  each  such  separate 
recruitment  effort  • 

The  ANPRM  asked  for  comments  on 
whether  DOL  should  require  employers 
to  submit  to  DOL  Information 
documenting  their  recruitment  efforts  as 
part  of  the  attestation.  Approximately 
half  of  the  commenters  stated  that  such 
information  should  neither  be  required 
nor  evaluated  by  DOL  because  it  is  not 
specifically  contained  in  the  Act.  The 
remaining  commenters  stated  that 
employers  should  be  required  to  attest 
that  the  recruitment  was  unsuccessful 
and/or  that  DOL  should  evaluate  the 
results  of  the  employers'  recruitment 
efforts.  After  considering  these 
comments,  the  Department  has 
concluded  that  Congress,  by  requiring 
employers  to  recruit  for  60  days, 
intended  that  unsuccessful  recruitment 
of  U.S.  workers  be  a  precondition  to  the 
employment  of  F-1  students,  and  that, 
therefore  employers  must  be  able  to 
substantiate  their  good  faith  attempts  to 
comply  with  this  intent  with  appropriate 
documentation,  in  the  event  that  an 
investigation  Is  commenced.  The 
Department  is  thus  requiring  that 
employers  attest  that  they  have  been    ^ 
unsuccessful  In  recruiting  U.S.  workers 
for  the  jobs  Into  which  F-1  students  are 
hired.  Employers  have  the  burden  of 
proof  as  to  their  compliance  with  this 
recruitment  requirement.  While  the 
regulations  do  not  mandate  that 
particular  documentation  be  maintained 
by  employers  for  this  purpose,  appendix 
A  of  subpart  J  identifies  the 
documentation  that  the  Department 
would  consider  to  be  sufficient  for  this 
purpose,  provided,  of  course,  that  this 
Information  is  found  to  be  truthful, 
accurate,  and  substantiates  compliance 
upon  investigation. 
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2.  Wages 

The  Department  considered  several 
approaches  to  implementing  the 
prevailing  wage  provision  of  the  Act 
which  requires  that  employers  attest 
they  are  paying  the  higher  of  the  actual 
wage  for  the  occupation  at  the  worksite 
or  the  local  prevailing  wage  for  the 
occupation.  These  possible  approaches 
included  a  prevailing  wage 
determination  by  DOL  when  the 
attestation  is  filed.  Several  commenters 
to  the  ANPRM  favored  this  approach 
and  stated  that  the  prevailLig  wage 
provisions  of  the  Act  should  be 
implemented  in  the  same  manner  the 
Department  currently  implements  the 
permanent  labor  certification 
regulations  at  20  CFR  656.40.  Other 
commenters  asserted  deficiencies  in  the 
20  CFR  656.40  methodology  and 
suggested  that  employers  themselves 
will  most  likely  know  the  prevailing 
wage.  Thus,  they  suggested  that  absent 
a  published  prevailing  wage 
determination  by  DOL,  employers 
should  be  able  to  establish  the 
prevailing  wage  by  making  a  good  faith 
inquiry  among  competitors.  One  of  these 
commenters  suggested  that  employers 
should  be  required  to  do  nothing  more 
than  attest  that  the  prevailing  wage  will 
be  paid  and  that  challenges  to  this 
attestation  should  be  handled  on  a  case- 
by-case  basis. 

The  regulations  strike  an  appropriate 
balance  between  wage  protections  for 
U.S.  workers  and  a  streamlined 
attestation  procedure  which  does  not 
unduly  burden  the  student  work 
authorization  process.  The  regulations 
require  that,  in  the  absence  of  a 
collective  bargaining  agreement  or  a 
wage  determination  issued  under  the 
Davis-Bacon  Act  or  the  Service  Contract 
Act,  the  prevailing  wage  shall  be 
determined  through  either  (1)  A 
prevailing  wage  survey  published  by  an 
independent  authoritative  source,  as 
deHned  in  the  regulatior.s  [e.g..  a 
professional,  business,  trade, 
educational,  or  governmental 
organization  or  association):  or  (2)  a 
prevailing  wage  determination  issued  by 
the  SESA  for  the  occupation  within  the 
area  of  employment.  The  employer  has 
the  burden  of  proof  in  establishing 
compliance  with  this  statutory 
requirement  While  the  regulations  do 
not  mandate  that  any  speciP.c 
documentation  be  maintained  by  all 
employers  for  this  purpose.  Appendix  A 
of  Subpart  J  of  the  regulations  identifies 
the  documentation  that  the  Department 
would  consider  to  be  sufficient  for  this 
purpose,  provided,  of  course,  that  this 
information  is  found  to  be  truthful. 


accurate,  and  substantiates  compliance 
upon  investigation. 

If  the  employer  obtains  a  prevailing 
wage  determination  from  the  SESA,  the 
Department  of  Labor  will  accept  that 
prevailing  wage  determination  as 
correct  and  will  not  contest  its  validity 
where  the  employer  produces  a  copy  of 
the  SESA  prevailing  wage 
determination.  Where  the  Wage  and 
Hour  Division  determines  that  a 
complaint  involves  only  an  allegation 
that  a  prevailing  wage  determination 
obtained  from  a  SESA  is  inaccurate,  the 
Wage  and  Hour  Division  will  not  charge 
a  violation  therefor.  Where  the  employer 
arranges  for  the  conduct  of  a  prevailing 
wage  survey,  absent  fraud  and 
misrepresentation,  the  procedure  must 
comply  with  the  criteria  regarding  the 
independent  authoritative  source,  and 
the  sur\  ey  must  apply  sound  survey 
methodology  (20  CFR  656.40  and 
Technical  Assistance  Guide  No.  656)  to 
current  wage  data.  Where  the 
employer's  prevailing  wage 
determination  is  based  on  a  wage 
survey  from  an  independent 
authoritative  source,  the  employer  will 
be  found  in  compliance — provided  that 
the  criteria  for  independent 
authoritative  source  surveys  are  met 
and  that  the  survey  has  been  applied 
correctly  to  the  occupation  and 
geographic  area  — unless  the 
Administrator  has  significant  evidence 
which  reasonably  shows  a  substantial 
variance  between  the  employer's 
attested  wage  and  the  prevailing  wage 
for  the  occupation  in  the  geographic 
area. 

The  Department  believes  that  the  Act 
requires  that  workers  covered  by  the 
provision  must  be  paid  the  current 
prevailing  wage  for  the  entire  attestation 
period.  Consequently,  the  regulations 
require  that  an  attesting  employer 
update  the  prevailing  wage 
determination  annually  from  the  date  of 
filing,  and  that  the  F-1  students  and 
similarly  employed  workers  receive  the 
greater  of  the  actual  or  the  updated 
prevailing  wage  for  the  occupation  for 
the  entire  period  of  the  attestation.  As 
with  the  initial  prevailing  wage 
determination,  the  employer  has  an 
option  as  to  the  methodology  of 
determination  and  has  the  burden  of 
proof  as  to  the  validity  of  the  updated 
prevailing  wage.  The  employer  also  has 
the  burden  of  proving  actual  payment  of 
the  required  wages,  which  may  be 
demonstrated  through  payroll  records 
maintained  in  compliance  with  existing 
regulations  under  the  Fair  Labor 
Standards  Act. 


3.  Documentation 


The  .Art  contemplates  that  the  burden 
of  pro  >  1.1)2  the  validity  of  the  attestation 
is  on  Ihe  employer.  The  regulations, 
theref  re.  require  employers  to  meet 
their  hurden  of  proof  on  their 
recniitiT'pnt  and  wage  attestations  with 
appropriate  substantiating 
documentation.  A  majority  of 
commenters  to  the  ANPRM  suggested 
that  this  documentation  should  not  have 
to  be  submitted  to  EKDL  or  the 
educational  institution.  The  Department 
agrees  that  documentation  shall  not  be 
submitted  with  the  attestation,  and  the 
regulations  require  that  the  employer  be 
able  to  produce  documentation  to 
support  the  attestation  elements.  This 
documentation  must  be  made  available 
to  DOL  upon  request  to  determine 
whether  the  employer  has  made  an. 
attestation  that  is  materially  false  or  has 
failed  to  pay  wages  in  accordance  with 
the  attestation. 

4.  Validity  Period 

The  Department  agrees  with  the  viewa 
of  most  commenters  that  the  validity 
period  of  the  attestation  should  be 
reasonable  and  that  there  should  be  a 
fixed  period  of  time  within  which  the 
employer  may  employ  as  many  F-1 
students  pursuant  to  an  attestation  as 
needed.  The  Department  believes  that  a 
reasonable  validity  period  is  consistent 
with  the  streamlined  approach  to  F-1 
student  attestations  intended  by 
Congress.  The  regulations,  therefore, 
provide  that  an  attestation  will  be  valid 
for  the  duration  of  the  F-1  student  work 
authorization  provision,  i.e.,  beginning 
on  the  date  it  is  accepted  for  filing  by 
DOL  and  lasting  until  September  30. 
1994.  During  the  validity  period, 
employers  may  recruit  for  60  days  and 
hire  F-1  students  within  the  90-day 
period  immediately  following  the  last 
day  of  each  recruitment  effort,  from  as 
many  educational  institutions  in  the 
area  of  intended  employment  as  needed 
to  fill  vacant  positions.  If,  after  the  90- 
day  hiring  period,  additional  F-1 
students  are  needed,  employers  must 
recruit  for  another  60-day  period  before 
hiring  additional  F-1  students. 
Employers  who  file  "open  job  orders" 
with  the  SESA.  as  part  of  their 
recruitment  effort,  may  hire  F-1  students 
at  any  time  throughout  the  validity 
period  of  the  attestation. 

In  order  to  employ  F-1  students  in  any 
position(s)  not  named  in  the  attestation 
or  to  employ  F-1  students  in  a  different 
geographical  area  of  intended 
employment,  the  employer  must  conduct 
a  new  recruitment  effort,  file  a  new 
attestation  with  the  Department,  and 
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provide  a  copy  of  the  new  attestation  to 
each  educational  institution  at  which  it 
proposes  to  hire  F-1  students.  Once  any 
attestation  has  been  accepted  for  filing, 
the  employer  must  comply  with  all  of  its 
terms  for  the  duration  of  the  validity 
period  of  the  attestation. 

V.  DOL  Review  of  Attestatioos 

The  Act  states  that  the  attestation  is 
to  be  filed  with  the  Department  and  the 
educational  institution.  Although  the  Act 
is  silent  with  regard  to  the  type  of 
review  Congress  intended  the 
Department  to  make  of  F-1  student 
attestations,  this  dual  filing  requirement 
suggests  that  Congress  intended  that 
DOL  act  promp'ly  on  attestations  filed 
by  employers,  'the  Act  also  assigns  to 
the  Department  the  responsibility  for 
determining  whether  an  employer  has 
provided  an  attestation  that  is 
materially  false  or  has  failed  to  pay 
wages  in  accordance  with  the 
attestation.  In  such  cases,  the 
regulations  spell  out  notice,  hearing,  and 
disqualification  provisions. 

In  determining  the  Department's 
general  approach  to  its  review  of 
attestations,  the  Department  considered 
various  options  ranging  from  the  simple 
filing  of  all  attestations  with  no  review, 
as  suggested  by  several  conunenters  to 
the  ANPRM,  to  a  thorough  review  of 
each  attestation  element.  The 
regulations  specify  that  the  Department 
will  review  an  attestation  to  ensure  that 
it  is  complete  and  signed  by  the 
attesting  employer,  and  to  determine 
whether  the  Wage  and  Hour  Division 
(Administrator)  has  previously 
disqualified  the  attesting  employer  from 
employing  F-1  students.  The 
Department  believes  that  this  simplified 
review  process  will  provide  an  for  the 
expedited  filing  of  attestations  that  are 
enforceable.  Therefore,  in  the 
regulations,  all  F-1  student  attestations 
are  deemed  to  be  accepted  for  filing  as 
of  the  date  received  by  DOL.  Incomplete 
attestations  will  be  returned  to  the 
employer  and  must  be  corrected  and 
resubmitted  within  15  days.  Any 
attestation  submitted  by  an  employer 
previously  disqualified  from  employing 
F-1  students  will  be  rejected  on 
submission. 

\1.  Public  Access  to  Attestations 

The  Act  does  not  contain  a  provision 
for  public  examination  of  employer 
attestations  once  they  are  submitted  to 
DOL.  Many  commenters  stated  that 
DOL  should  not  provide  public  access  to 
the  attestations  absent  a  legislative 
requirement  to  do  so.  However,  some 
type  of  public  disclosure  or  reasonable 
access  by  the  public  to  F-1  student 
attestations  is  necessary  to  give  full 


meaning  to  the  notice,  hearing,  and 
disqualification  provisions  of  the  new 
Act  and  to  provide  a  measure  of 
consistency  with  the  requirements  of  the 
other  attestation-like  programs  [i.e.,  H- 
IB  Specialty  Occupations  and  D- 
Crewmembers).  Therefore,  as  the 
regulations  provide,  the  Department  will 
compile  and  maintain  a  list  of  any 
employers  who  filed  attestations.  The 
list  will  state  the  occupation, 
geographical  area,  and  wage  rate.  The 
list  will  be  available  for  public 
inspection  at  the  DOL  office  at  which 
the  attestation  was  filed.  The  public 
may  review  the  list  and  obtain  a  copy  of 
the  attestation  upon  request.  While  this 
approach  is  more  moderate  than  the 
legislatively  mandated  provisioiu  for 
the  other  attestation-like  programs 
administered  by  DOL,  the  Department 
believes  it  is  sufficient  to  enable  the 
public  to  challenge  an  employer's 
attestation  when  the  facts  warrant  it. 
See  e.g.,  8  U.S.C.  1182(m)(2)(A)(vl). 
(m)(2)(E)(i).  (n)(l)(D),  and  1288 
(c)(l)(B)(ii)  and  (c)(4)(A). 

VU.  Investigations  and  Dispositions 

A.  Investigation  and  Hearing 

Section  221(a)  of  the  Act  requires  that 
the  Secretary  make  determinations 
about  whether  an  employer  provided  an 
attestation  which  is  materially  false  or 
has  failed  to  pay  wages  in  accordance 
with  the  attestation.  The  Secretary  is  not 
authorized  to  make  determinations  as  to 
the  validity  of  an  F-1  student's  work 
authorization.  Thus,  the  INS— not 
DOL — is  responsible  for  appropriate 
action  with  respect  to  the  validity  or 
continuing  validity  of  an  F-1  student's 
work  authorization  based  on  academic 
standing  and  work  schedule  [e.g., 
working  more  than  20  hours  per  week 
during  the  academic  term). 

Tne  regulations  emphasize  that  it  is 
the  employer's  obligation  to  establish 
that  it  has  complied  with  all  attestation 
elements.  The  regulations  also  require 
that  the  employer  cooperate  in  any 
investigation  which  is  undertaken  by  the 
Wage  and  Hour  Administrator,  and 
specify  that  the  employer  is  prohibited 
from  taking  retaliatory  action  against 
persons  who  file  complaints,  assist  in 
the  investigation,  or  participate  in 
administrative  proceedings.  Under  the 
regulations,  any  aggrieved  person  may 
file  a  complaint  regarding  an  attesting 
employer  with  respect  to  an  attestation. 

"The  Act  requires  that  the  Secretary 
provide  an  opportunity  for  a  hearing, 
and  the  regulations  establish  an 
administrative  law  judge  (ALJ) 
procedure,  under  which  an  employer 
charged  by  the  Wage  and  Hour 
Administrator  with  a  violation  may 


request  an  evidentiary  hearing.  The 
regulations  do  not  afford  the  opportunity 
for  a  hearing  to  an  aggrieved  party 
where  the  Administrator  has  not  found 
reasonable  cause  to  conduct  an 
investigation  or  where,  on  investigation, 
the  Administrator  has  found  no 
violation(8)  to  have  occurred.  Interested 
parties  may  request  authorization  to 
participate  in  the  hearing  as  interveners 
or  amici  curiae,  at  the  discretion  of  the 
AL).  Because  of  the  problems  of  proof  to 
be  anticipated  in  a  proceeding  involving 
wage  determinations  and  key  witnesses 
who  may  well  be  outside  the  U.S.  and 
unavailable  to  testify  at  the  hearing,  the 
regulations  specify  that  the  hearing  will 
not  be  subject  to  the  ALJ  rules  of 
evidence.  Although  not  required  by  the 
Act,  the  regulations  provide  an 
opportunity  for  discretionary  review  by 
the  Secretary  following  a  decision  of  an 
AL).  Either  the  employer  or  the 
Administrator  may  request  review,  and 
any  interested  parties  who  participated 
in  the  ALJ  proceeding  may  also 
participate  in  the  Secretarial  review 
proceeding.  Both  the  AL)  hearing  and 
the  Secretarial  review  procedures  are 
subject  to  somewhat  stringent 
deadlines,  in  light  of  the  Department's 
conclusion  that  the  three-year  F-1 
program  cannot  be  effectively 
administered  and  its  operation  cannot 
be  realistically  evaluated  if  the  review 
procedures  are  extended. 

B.  Penalties 

An  employer  of  an  F-1  student  has  a 
statutory  obligation  to  pay  the  wage  rate 
that  is  the  higher  of  either  the  prevailing 
wage  for  the  occupation  in  the  area 
where  the  employee  is  employed,  or  the 
wage  rate  at  the  establishment  for  that 
same  occupation;  this  wage  rate  must  be 
paid  to  both  the  F-1  student(s]  and  the 
U.S.  worker(8]  employed  in  the  seme 
occupation  at  the  establishment.  The 
Act  provides  that  as  a  sanction  for 
failing  to  pay  the  required  wage,  the 
employer  will  be  disqualified  from  the 
F-1  program.  The  Act  imposes  the  same 
sanction  if  the  Department  determines 
that  the  employer  provided  an 
attestation  that  is  materially  false. 

The  regulations  implement  these 
provisions  by  specifying  that  notice  of 
the  Administrator's  finding  of 
violation(s)  by,  and  disqualification  of 
an  employer,  will  be  sent  to  the 
employer,  the  Attorney  General  (INS), 
and  ETA  upon  completion  of  an  ALJ 
procedure  that  sustains  a  finding  of 
violation(s),  or  upon  issuance  of  the 
Administrator's  determination  where  no 
hearing  is  timely  requested  by  an 
employer  found  in  violation. 
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Upon  receipt  of  the  Administrator's 
notice,  ETA  will  invalidate  the 
employer's  atte8tation(s)  and  not  accept 
additional  attestation(s]  from  the 
disqualified  employer  the  disqualiHed 
employer  will  also  be  identified  in  the 
periodic  list  of  disqualified  employers  to 
be  published  by  ETA  in  the  Federal 
Register,  so  that  DSOs  can  readily 
determine  whether  work  authorization 
should  be  invalidated  and  may  not 
thereafter  be  issued  for  employment  by 
a  particular  disqualified  employer. 

Upon  receipt  of  the  Administrator's 
notice,  the  INS  will  take  appropriate 
steps  under  its  regulations  to  secure 
cancellation  of  any  F-1  student's 
authorization  for  employment  by  such 
employer  and  prevent  any  further 
issuance  of  work  authorization  to  F-1 
students  for  the  employer.  To  the  extent 
known  from  the  investigation,  the 
Administrator  will  specify  in  the  notice 
to  the  INS  the  names  of  the  schools 
which  have  issued  work  authorization 
for  any  F-1  students  who  have  been 
employed  by  the  disqualified  employer; 
INS  will  inform  the  DSOs  of  those 
schools  that  they  are  to  revoke  F-1  work 
authorization  and  not  issue  future  F-1 
work  authorization(s]  for  that  employer. 
In  addition,  the  Administrator  may 
provide  a  copy  of  the  notice  to  the  INS 
to  any  school  known  by  the 
Administrator  to  have  authorized  any  F- 
1  student's  employment  by  a 
disqualified  employer. 

Receipt  by  the  DSO  of  any  such 
communication  from  the  Administrator, 
absent  any  specific  notice  from  the  INS. 
shall  be  a  sufficient  basis  for  the  DSO  of 
such  school  to  revoke  any  F-1  work 
authorization  for  the  disqualified 
employer  and  to  refuse  to  issue  any 
future  F-1  work  authorization  for  that 
employer.  A  disqualified  employer's 
continued  or  new  employment  of  any  F- 
1  student  shall  constitute  a  violation  of 
the  INA's  employer  sanctions 
provisions,  irrespective  of  whether  the 
F-1  student's  work  authorization  has 
been  formally  revoked  or  erroneously 
issued  by  the  DSO  or  INS. 

The  Department  considered  whether  it 
should  also  require  the  payment  of  back 
wages  where  it  is  found  that  the 
employer  has  failed  to  pay  the  F-1 
student(s)  and  similarly  employed 
workers  the  wages  required  by  the  Act 
to  give  the  protection  to  F-1  students 
and  U.S.  workers  that  the  Congress 
intended.  Further,  in  some 
circumstances,  back  pay  may  be 
remedial,  such  as  where  payment  is  in 
accord  with  the  employer's  attestation 
but  it  is  found  that  the  prevailing  wage 
attested  to  varies  substantially  from  the 
prevailing  wage  for  the  occupation  in 


the  area  of  intended  employment.  The 
Department  considered  whether  a  back 
wage  remedy — in  effect  "making  whole" 
the  F-1  8tudent(s]  and/or  U.S.  worker(8) 
inappropriately  paid — might,  in  such 
circumstances,  serve  to  resolve  a  finding 
of  failure  to  pay  wages.  However,  the 
only  sanction  expressly  stated  in  section 
221  is  disqualification  of  the  employer 
from  the  F-1  program.  Therefore,  the 
Department  has  not  included  a  back 
wage  remedy  for  F-1  wage  violation{s). 
The  penalty  to  an  employer  for  any 
violation  under  this  section  of  the  Act  is 
permanent  disqualification  from  the  F-1 
program.  An  employer's  attestation 
which  is  found  to  be  incorrect  (e.g..  the 
attested  prevailing  wage  substantially 
varies  from  the  actual  prevailing  wage 
for  the  occupation  in  the  area  of 
intended  employment)  may  constitute  a 
violation  (as  "misrepresentation")  and 
result  in  the  employer's  disqualification 
from  the  program.  The  Department  notes 
that  to  knowingly  furnish  any  false 
information  in  the  preparation  of  the 
attestation  form  is  a  felony,  punishable 
by  $10,000  fine  or  five  years  in  the 
penitentiary,  or  both. 

Regulatory  Impact  and  Administrative 
Procedure 

E.O.  12291 

The  rule  does  not  have  the  financial  or 
other  impact  to  make  it  a  major  rule  and, 
therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291,  3 
CFR.  1981  Comp.,  Page  127.  5  U.S.C.  601 
note. 

Regulatory  Flexibility  Act 

This  rule  was  not  preceded  by  a 
notice  of  proposed  rulemaking  and,  thus, 
is  not  covered  by  the  Regulatory 
Flexibility  Act.  Nevertheless,  the 
Department  of  Labor  has  notified  the 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b).  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Interested  parties  are  requested  to 
submit,  as  part  of  their  comments  on  this 
rule,  information  on  the  potential 
economic  impact  of  the  rule. 

Immediate  Effective  Date 

The  interim  final  rule  is  being 
published,  effective  October  1, 1991, 
without  a  prior  notice  of  proposed 
rulemaking.  The  Immigration  Act  of  1990 
provides  that  the  off-campus  work 
program  for  nonimmigrant  alien 
students  begins  on  that  date.  Absent 
immediate  standards  for  this  program 


nonimmigrant  students  and  their  U.S. 
co-workers  would  lack  the  protections 
necessary  under  this  program;  and 
employers  would  not  be  fully  aware  of 
their  responsibilities.  For  those  reasons, 
the  Department  of  Labor  for  good  cause 
finds  that  a  notice  of  proposed 
rulemaking  is  impracticable  and 
contrary  to  the  public  interest.  5  U.S.C. 
553(b)(B).  For  the  same  reasons,  the 
Department  of  Labor  has  found  good 
cause  to  exist  to  make  the  interim  final 
rule  effective  on  the  statutory  effective 
date  of  October  1, 1991.  5  U.S.C. 
553(d)(3).  Nevertheless,  the  Department 
invites  interested  members  of  the  public 
to  comment  on  the  interim  final  rule,  for 
the  period  set  forth  in  the  "DATES" 
section  above.  : 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  not  yet  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

List  of  Subjects  i 

20  CFR  Part  655  \ 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Crewmembers,  Employment, 
Enforcement,  Forest  and  forest  products, 
Guam,  Health  professions,  Immigration. 
Labor,  Longshore  work.  Migrant  labor, 
Nurse,  Penalties,  Registered  nurse. 
Reporting  and  recordkeeping 
requirements,  Specialty  occupation, 
Students,  Wages. 

29  CFR  Part  508 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Enforcement,  Immigration.  Labor,      ' 
Penalties,  Reporting  and  recordkeeping 
requirements.  Specialty  occupation. 
Students,  Wages. 

Text  of  the  Interim  Final  Joint  Rule 

The  text  of  the  interim  final  joint  rule 
as  adopted  by  ETA  and  the  Wage  and 
Hour  Division,  ESA,  in  this  document 
appears  below:  | 

Subpart  J— Attestationt  by  Employers 
Using  F-1  Students  m  Off -Campus  Work 


Sec. 


_.900    Purpose,  procedure  and 
applicability  of  subparts  ]  and  K  of  this 
part. 

-.910    Overview  of  process. 

_.920    Derinitions. 

_.930    Addresses  of  Department  of  I.abor 
regional  offices. 

_.940    Employer  attestations. 

_.950    Public  access. 
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Appendix  A  to  Subpart  Jr.  Documentelten  in 
Support  of  Attostatioas  Made  liy  Employors 

Subpart  K— Enforcement  of  tite  Attestation 
Process  for  Attestatione  Filed  by 
Employ  ars  Iftliiilng  F-1  Students  m  Off- 
campus  WortL 

Sec. 

1000    Enforcement  authority  of 

Administrator,  Wage  and  l-Iour  Division. 
.1006    Complaints  and  investigative 

procedures. 

1010    Remedies. 

. 1015    Written  notice  and  service  of 

Administrator's  detennination. 

1020    Request  for  hearing. 

1025    Rules  of  practice  for 

administrative  law  judge  proceedings. 

1030    Service  and  computation  of  time. 

., ,1035    Administrative  law  judge 

proceedings. 
,1040    Decision  and  order  of 


administrative  law  judge. 
—1045    Secretary's  review  of 

administrative  law  judge's  decision. 
_1050    Administrative  record. 
-.1055    Notice  to  the  Employment  and 

Training  Administration  (ETA)  and  the 

Attorney  General  (AG). 
_1060    Non-applicability  of  the  Equal 


Access  to  Justice  Act 

Sul>part  J— Attastetiona  by  Empioyera 
Using  F-1  StudenU  in  Off-Campus  Work 

% .900    Purpose,  procedure  and 

■ppHcatiiHty  of  subparts  J  and  K  of  lliia 
part 

(a)  Purpose.  The  Immigration  Act  of 
1990  (Act)  at  section  221  creates  a  three- 
year  work  authorization  program 
beginning  October  1. 1991.  for  aliens 
admitted  as  F-1  students  described  in 
subparagraph  (F)  of  section  101  (a)(15] 
of  the  Immigration  and  Nationality  Act. 
8  U.S.C.  1101(a)(15)(F).  The  Act  specifies 
that  the  Attorney  General  shall  grant  an 
alien  audiorization  to  be  employed  in  a 
position  unrelated  to  the  ahen's  field  of 
study  (i.e.,  a  position  not  involving 
curricular  or  post-graduate  practical 
training]  and  off-campus  if: 

(1)  Ine  alien  has  completed  one  year 
of  school  as  an  F-1  student  and  is 
maintaining  good  academic  standing  at 
the  educational  institution; 

(2)  The  employer  provides  the 
educational  institution  and  the 
Secretary  of  Labor  with  an  attestation 
regarding  recruitment  and  rate  of  pay 
specified  in  paragraph  (b)  of  this 
section;  and 

(3)  The  alien  will  not  be  employed 
more  than  20  hours  each  week  during 
the  academic  term  (but  may  be 
employed  on  a  full-time  basis  during 
vacation  periods  and  between  academic 
terms). 

Subpart )  of  this  part  sets  forth  the 
procedure  for  filing  attestations  with  the 
Department  of  Labor  (the  Department  or 
DOL)  for  employers  who  seek  to  use  F-1 
students  for  off-campus  work.  Subpart  K 


of  this  part  sets  forth  complaint 
investigation,  and  disqualification 
provisions  with  respect  to  such 
attestations. 

(b)  Procedure.  (1)  An  employer  must 
comply  with  the  following  procedure  in 
order  to  hire  F-1  students  for  off -campus 
employment: 

(i)  Recruit  for  60  days  before  filing  an 
attestation; 

(ii)  File  the  attestation  with  the  DOL 
and  the  E>esignated  School  Official 
(DSO)  of  the  educational  institution 
before  hiring  any  F-1  student(8); 

(iii)  Hire  F-1  student(s)  during  the  90- 
day  period  following  the  last  day  of  the 
recruitment  period;  and 

(iv)  Initiate  a  new  60-day  recruitment 
effort  in  order  to  hire  any  F-1  student(8), 
under  the  valid  attestation,  after  the  90- 
day  hiring  period.  (A  job  order  placed 
with  the  SESA  as  part  of  the  employer's 
initial  recruitment  which  remains 
"open"  with  the  SESA  shall  satisfy  the 
requirement  regarding  a  new  60-day 
recruitment  effort.) 

(2)  The  employer's  attestation  shall 
state  that  the  employer 

(i)  Has  recruited  unsuccessfully  for  at 
least  60  days  for  the  position  and  will 
recruit  for  80  days  for  each  position  in 
which  an  F-1  student  is  hired  under  that 
attestation  imtil  September  30. 1994;  and 

(ii)  Will  provide  for  payment  to  the 
alien  and  to  other  similarly  situated 
workers  at  a  rate  not  less  than  the 
actual  wage  for  the  occupation  at  the 
place  of  employment,  or  if  greater,  the 
prevailing  wage  for  the  occupation  in 
the  area  of  intended  employment. 

(3)  The  employer  shall  file  the 
attestation  with  the  Designated  School 
Official  (DSO)  of  each  educational 
institution  from  which  it  seeks  to  hire  F- 
1  students.  In  fulfilling  this  requirement, 
the  employer  may  file  the  attestation 
initially: 

(i)  With  the  appropriate  Regional 
Office  of  ETA  only;  or 

(ii)  Simultaneously  with  the  DSO  and 
the  appropriate  Regional  Office  of  ETA. 
In  either  instance,  under  paragraph 
(b)(3)  of  this  section,  ETA  will  return  to 
the  employer  a  copy  of  the  attestation 
with  ETA's  acceptance  indicated 
thereon.  The  employer  must  then  send  a 
copy  of  each  accepted  attestation  to  the 
DSO.  Where  the  employer  has  chosen  to 
file  the  attestation  simultaneously  with 
DOL  and  the  DSO,  as  described  in 
paragraph  (b)(3)(ii)  of  this  section,  the 
employer  shall  provide  a  copy  of  the 
accepted  attestation  to  the  DSO  within 
15  days  after  receiving  the  accepted 
attestation  from  DOL  The  employer 
shall  also  retain  the  accepted  attestation 
and  produce  it  in  the  event  the 
Department  conducts  an  investigation  to 
determine  if  the  employer  has  made  an 


attestation  that  is  materially  false  or  hao 
failed  to  pay  wages  in  accordance  with 
the  attestation.  In  no  case  may  an 
employer  hire  an  F-1  student  for  off- 
campus  employment  without  first  fiUng 
an  attestation  with  DOL  and  the  DSO. 
The  employer  may  not  file  the 
attestation  with  the  DSO  before  it  is 
filed  with  DOL  or  in  the  absence  of  filing 
the  attestation  writh  DOL  The  DSO  may 
treat  an  attestation  as  accepted  for  filing 
by  DOL  for  the  purpose  of  authorizing 
F-1  student  employment  upon  its  receipt 
by  the  school. 

(4)  The  employer  may  file  an 
attestation  for  one  or  more  openings  in 
the  same  occupation,  or  one  or  more 
positions  in  more  than  one  occupation, 
provided  that  all  occupations  are  listed 
on  the  attestation  and  all  positions  are 
located  within  the  same  geographic  area 
of  intended  employment. 

(5)  The  attestation  shall  be  deemed 
"accepted  for  filing"  on  the  date  it  is 
received  by  DOL  Where  the  attestation 
is  not  completed  as  set  forth  at 

§ 940(f)(1)  of  this  part  it  shall  be 

returned  to  the  employer  which  will 
have  15  days  to  correct  the  deficiency  or 
it  wrill  be  rejected.  If  the  attestation  is 
rejected.  DOL  will  notify  INS. 
Attestations  deemed  unacceptable 

under  8 940(f)(2)  of  this  part  may 

not  be  resubmitted. 

(c)  Applicability.  Subparts )  and  K  of 
this  part  apply  to  all  employers  who 
seek  to  employ  F-1  students  in  off- 
campus  work  in  positions  unrelated  to 
their  field(s)  of  study. 

(d)  Final  date.  FTA  will  not  accept 
attestations  under  this  program  after 
September  30. 1994. 

S J10    Overview  of  process. 

This  section  provides  a  context  for  the 
attestation  process  to  facilitate 
understanding  by  employers  that  seek  to 
employ  F-1  students  in  off-campus 
work. 

(a)  Department  of  Labor's 
responsibilities.  The  Department  of 
Labor  (DOL)  administers  the  attestation 
process.  Within  DOL  the  Employment 
and  Training  Administration  (ETA)  shall 
have  responsibility  for  accepting  and 
filing  employer  attestations  on  behalf  of 
F-1  students;  the  Employment  Standards 
Administration  (ESA)  shall  be 
responsible  for  conducting  any 
investigations  concerning  such 
attestations. 

(b)  Employer  attestation 
responsibilities.  Prior  to  hiring  any  F-1 
student(s)  for  off-campus  employment 
an  employer  must  submit  an  attestation 
on  Form  ETA-9034.  as  described  in 

I .940  of  th»b  part  to  the 

Employment  and  Training 
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Administration  (ETA)  of  DOL  at  the 

address  set  forth  at  § 930  of  this 

part. 

(1)  The  attesting  employer  shall  flle 
the  attestation  with  the  Designated 
School  Official  (DSO)  of  each 
educational  institution  from  which  it 
seeks  to  hire  F-1  students,  if  the 
employer  is  filing  the  attestation  with 
the  DSO  simultaneously  to  filing  it  with 
DOL  or  prior  to  DOL's  accepting  it.  the 
employer  must  provide  the  DSO  with  a 
copy  of  the  accepted  attestation  within 
IS  days  after  receiving  the  attestation 
from  DOL 

(2)(i)  Each  attestation  shall  be  valid 
for  three  years,  or  until  September  30. 
1994,  whichever  is  sooner.  Throughout 
the  validity  period  of  the  attestation,  the 
employer  may  hire  F-1  students  as 
needed,  during  the  90-day  period 
immediately  following  each  60-day 
recruitment  period,  for  the  positions 
specified  on  Form  ETA-9034.  at  the 
required  wage  rate,  from  any 
educational  institution  in  the  geographic 
area  of  intended  employment.  In  order 
to  employ  F-1  students  in  any 
occupation(s)  different  from  the 
occupation(s)  specified  in  the 
attestation,  the  employer  shall  file  a  new 
attestation  with  ETA. 

(ii)  The  employer  shall  have  the 
burden  of  proving  the  truthfulness  and 
accuracy  of  each  attestation  element  in 
the  event  that  such  attestation  element 
is  challenged  in  an  investigation. 

(iii)  Substantiating  documentation  in 
support  of  each  attestation  element  must 
be  maintained  by  the  employer  and 
shall  be  made  available  to  DOL  for 
inspection  and  copying  upon  request.  If 
the  employer  maintains  the  specific 
documentation  recommended  in 
appendix  A  of  this  subpart,  and  the 
documentation  is  found  to  be  truthful, 
accurate,  and  substantiates  compliance. 
it  shall  meet  the  burden  of  proof.  If  the 
employer  chooses  to  support  its 
attestation  in  a  manner  other  than  in 
accordance  with  appendix  A  of  this 
subpart,  the  employer's  documentation 
must  be  of  equal  probative  value  to  that 
shown  in  appendix  A  of  this  subpart  in 
the  event  of  an  investigation. 

(c)  Designated  School  Official  (DSO) 
responsibilities.  The  Department  notes 
that  the  basic  responsibilities  of  the 
DSO  are  outlined  in  INS  regulations  at  8 
CFR  214.2(f). 

(1)  DOL  understands  INS  regulations 
to  mean  that  the  DSO  at  the  educational 
institution  is  expected  to  assure  that 
prior  to  authorizing  the  off-campus 
employment  of  any  F-1  student(s): 

(i)  It  has  received  an  attestation  from 
the  prospective  employer 

(ii)  The  prospective  employer  has  not 
been  disqualified  from  participation  in 


the  F-1  student  work  authorization 
program  (Employers  disqualified  from 
participation  in  the  program  are  listed  in 

the  Federal  Register.  See  { 950(b)  of 

this  part);  and 

(iii)  The  F-1  8tudent(8)  has  completed 
one  year  of  study  and  is  maintaining 
good  academic  standing  at  the 
institution. 

(2)  It  is  also  understood  that  the  DSO 
will  not  authorize  F-1  8tudent(s)  to  work 
in  excess  of  20  hours  per  week  during 
the  academic  term,  and  that  the  DSO 
shall  notify  ETA  when  the  employer  of 
F-1  student(s)  has  not  provided  the 
educational  institution  with  an  accepted 
copy  of  the  attestation  within  90  days  of 
its  receipt  of  the  attestation  from  the 
employer. 

(d)  Complaints.  (1)  Complaints 
alleging  that  an  attestation  is  materially 
false  or  that  wages  were  not  paid  in 
accordance  with  the  attestation  may  be 
filed  by  any  aggrieved  party  with  the 
Wage  and  Hour  Division 
(Administrator),  of  the  Employment 
Standards  Administration.  DOL 
according  to  the  procedures  set  forth  in 
subpart  K  of  this  part. 

(i)  Examples  of  violations  that  may  be 
alleged  in  a  complaint  include: 

(A)  The  employer  failed  to  pay  an  F-1 
student  the  prevailing  wage  for  the 
occupation  in  the  area  of  intended 
employment; 

(B)  The  employer  failed  to  pay  the 
actual  wage  for  the  position(s)  at  the 
employer's  place  of  business;  or 

(C)  The  employer's  recruitment  efforts 
demonstrated  that  qualified  U.S. 
workers  were  available  for  the 
position(s)  filled  by  F-1  students. 

(ii)  The  Administrator  shall  review  the 
allegations  contained  in  the  complaint  to 
determine  if  there  are  reasonable 
grounds  to  conduct  an  investigation.  If. 
after  investigation,  the  Administrator 
finds  a  violation,  the  Administrator  shall 
disqualify  the  employer  (after  notice  and 
opportunity  for  a  hearing)  from 
employing  F-1  students  and  shall  so 
notify  INS, 

(2)  Complaints  alleging  that  an  F-1 
student  is  not  maintaining  the  required 
academic  standing  or  is  working  in 
excess  of  the  authorized  number  of 
hours  of  employment  per  week  shall  be 
filed  with  the  INS. 

(e)  Termination  of  program.  The  pilot 
F-1  student  visa  program  of  section  221 
of  the  Immigration  Act  of  1990  expires 
on  September  30, 1994.  and  the 
Department  of  Labor  will  not  accept  any 
further  employer  attestations  after  that 
date.  8  U.S.C.  1184  note.  However, 
complaints  and  appeals  arising  out  of 
actions  occurring  prior  to  September  30. 
1994.  will  continue  to  be  received, 
investigated,  and  processed  under  the 


standards  and  procedures  of  subparts  ) 
and  K  of  this  part.  Therefore,  subparts 
and  K  of  tliia  part  remain  in  e^ect 
through  the  completion  of  such 
enforcement. 

I         •90    Definitions. 


For  the  purposes  of  subparts  I  and  K 
of  this  part: 

Accepted  for  filing  means  that  an 
attestation  submitted  by  the  employer  or 
his  designated  agent  or  representative 
has  been  received  and  filed  by  the 
Employment  and  Training 
Administration  of  the  Department  of 
Labor. 

Act  means  the  Immigration  Act  of 
1990.  as  amended. 

Actual  wage  means  the  wage  rate 
paid  by  the  attesting  employer  to  all 
similarly  situated  employees  in  the 
occupation  at  the  worksite  at  the  time  of 
employment 

Administrative  Law  Judge  means  an 
official  appointed  pursuant  to  5  U.S.C. 
3105. 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division.  Employment  Standards 
Administration,  Department  of  Labor,  or 
such  authorized  representatives  as  may 
be  designated  to  perform  any  of  the      . 
functions  of  the  Administrator  under    j 
subparts  )  and  K  of  this  part. 

Area  of  intended  employment  means 
the  geographic  area  within  normal  i 
commuting  distance  of  the  place  ' 

(address)  of  intended  employment.  If  the 
place  of  intended  employment  is  within 
a  Metropolitan  Statistical  Area  (MSA), 
any  place  within  the  MSA  is  deemed  to 
be  within  normal  commuting  distance  of 
the  place  of  intended  employment.        ] 

Attestation  means  a  properly  I 

completed  Form  ETA-9034.  ! 

Attesting  employer  means  any 
employer  who  has  filed  an  attestation  i 
required  by  section  221  of  the  Act.        [ 

Attorney  General  means  the  chief 
official  of  the  U.S.  Department  of  Justice 
or  the  Attorney  General's  designee. 

Chief  Administrative  Law /ud};e 
means  the  chief  official  of  the  Office  of 
the  Administrative  Law  Judges  of  the 
Department  of  Labor  or  the  Chief 
Administrative  Law  Judge's  designee. 

Date  of  filing  means  the  date  an 
attestation  is  received  by  ETA  as 
indicated  by  the  date  stamped  on  the 
attestation. 

Department  and  DOL  mean  the 
United  States  Department  of  Labor. 

Designated  School  Official  (DSO) 
means  the  official  of  the  educational 
institution  who  has  authority  to 
authorize  off-campus  employment  of  F-1 
students  pursuant  to  Immigration  and 
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Naturalization  Service  regulations  at  8 
CFR  parts  214  and  274a. 

Educational  institution  means  the 
educational  institution  at  which  an  alien 
admitted  to  the  United  States  as  an  F-1 
student  is  enrolled  in  a  full  course  of 
study. 

Employer  means  a  person,  firm, 
corporation,  or  other  association  or 
organization,  which  suffers  or  permits  a 
person  to  work;  and 

(1)  Which  has  a  location  within  the 
United  Slates  to  which  U.S.  workers 
may  be  referred  for  employment  and 
which  proposes  to  employ  workers  at  a 
place  within  the  United  States;  and 

(2)  Which  has  an  employer-employee 
relationship  with  respect  to  employees 
under  subparts  J  and  K  of  this  part,  as 
indicated  by  the  fact  that  it  may  hire, 
fire,  supervise  or  otherwise  control  the 
work  of  any  such  employee. 

Employment  and  Training 
Administration  (ETA)  means  the  agency 
within  the  Department  which  includes 
the  United  States  Employment  Service 
(USES). 

Employment  Standards 
Administration  (ESA)  means  the  agency 
within  the  Department  which  includes 
the  Wage  and  Hour  Division. 

F-1  nonimmigrant  student  (F-1 
student)  means  an  alien  who  has  an  F-1 
visa.  See  8  U.S.C.  1101(A)(T5)(F){i).  INS 
grants  such  a  visa  to  an  alien  who  has  a 
residence  in  a  foreign  country  which  he/ 
she  has  no  intention  of  abandoning,  who 
is  a  bona  fide  student  qualified  to 
pursue  a  full  course  of  study  and  who 
entered  the  United  States  temporarily 
and  solely  for  the  purpose  of  pursuing 
such  a  course  of  study  at  an  established 
institution  of  learning  or  other 
recognized  place  of  study  in  the  United 
States,  particularly  designated  by  him/ 
her  and  approved  by  the  Attorney 
General  after  consultation  with  the 
Department  of  Education  of  the  United 
States.  For  purposes  of  subparts  J  and  K. 
the  term  "F-1  student"  shall  refer  to  F-1 
student(s)  who  will  be  employed  in  off- 
campus  employment  unrelated  to  their 
field[s)  of  study. 

Immigration  and  Naturalization 
Service  (INS)  means  the  component  of 
the  Department  of  Justice  which 
administers  the  Department  of  Justice's 
principal  functions  under  the  Act. 

INA  means  the  Immigration  and 
Nationality  Act  as  amended.  8  U.S.C. 
1101  etseq. 

Independent  authoritative  source 
means  a  professional,  business,  trade, 
educational  or  governmental 
association,  organization,  or  other 
similar  entity,  not  owned  or  controlled 
by  the  employer,  which  has  a  recognized 
expertise  in  the  occupational  field. 


Independent  authoritative  source 
survey  means  a  survey  of  wages 
conducted  by  an  independent 
authoritative  source  and  published  in  a 
book,  newspaper,  periodical,  looseleaf 
service,  newsletter,  or  other  similar 
medium,  within  the  24-month  period 
immediately  preceding  the  filing  of  the 
employer's  attestation  and  each 
succeeding  annual  prevailing  wage 
update.  Such  survey  shall: 

(1)  Refiect  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment 

(2)  Be  based  upon  recently  collected 
data — e.g..  within  the  24-month  period 
immediately  preceding  the  date  of 
publication  of  the  survey;  and 

(3)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
authoritative  source  for  the  occupation 
in  the  area  of  intended  employment. 

Position  means  a  single  job  opening  in 
an  occupation  for  which  the  attesting 
employer  has  recruited  and  either 
proposes  to  fill  or  has  filled  with  an  F-1 
student 

Regional  Certifying  Officer  means  the 
official  in  the  Employment  and  Training 
Administration  in  a  Department  of 
Labor  regional  office  (or  his/her 
designee)  who  is  authorized  to  act  on 
labor  certifications  and  employment 
attestations  on  behalf  of  the  Secretary  of 
Labor. 

Required  wage  rate  means  the  rate  of 
pay  which  is  the  higher  of: 

(1)  The  actual  establishment  wage 
rate  for  the  occupation  in  which  the  F-1 
student  is  to  be  (or  is)  employed;  or 

(2)  The  prevailing  wage  rate  (adjusted 
on  an  annual  basis)  for  the  occupation 
in  which  the  F-1  student  is  to  be  (or  is) 
employed  in  the  geographic  area  of 
intended  employment. 

Secretary  means  the  Secretary  of 
Labor  or  the  Secretary's  designee. 

United  States  is  defined  at  6  U.S.C. 
1101(a)(38). 

United  States  (U.S.)  worker  means 
any  U.S.  citizen  or  alien  who  is  legally 
permitted  to  work  indefinitely  within  the 
United  States. 

§ 930    Addresses  of  D«partm«nt  of 

Labor  regional  offices. 

Region  I  (Connecticut,  Maine. 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont):  One  Congress 
Street  10th  Floor,  Boston,  Massachusetts 
02114-2021.  Telephone:  617-565-4446. 

Region  II  (New  York.  New  Jersey. 
Puerto  Rico,  and  the  Virgin  Islands):  201 
Varick  Street  room  755.  New  York,  New 
York  10014.  Telephone:  212-680-2185. 

Region  III  (Delaware,  District  of 
Columbia.  Maryland.  Pennsylvania. 
Virginia,  and  West  Virginia):  Post  Office 


Box  8796.  Philadelphia,  Pennsylvania 
19101.  Telephone:  215-596-6363. 

Region  IV  (Alabama,  Florida.  Georgia. 
Kentucky,  Mississippi.  North  Carolina, 
South  Carolina,  and  Tennessee):  1371 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30309.  Telephone:  404-347-3938. 

Region  V  (Illinois.  Indiana.  Michigan. 
Minnesota,  Ohio,  and  Wisconsin):  230 
South  Dearborn  Street  room  605, 
Chicago.  Illinois  60604.  Telephone:  312- 
353-1550. 

Region  VI  (Arkansas,  Louisiana.  New 
Mexico,  Oklahoma,  and  Texas):  525 
Griffin  Street,  room  314.  Dallas.  Texas 
75202.  Telephone:  214-767-4989. 

Region  VII  (Iowa,  Kansas,  Missouri, 
and  Nebraska)  911  Walnut  Street. 
Kansas  City.  Missouri  64106.  Telephone: 
816-426-3796. 

Region  VIII  (Colorado,  Montana, 
North  Dakota.  South  Dakota.  Utah,  and 
Wyoming)  1961  Stout  Street.  16fh  Floor. 
Denver,  Colorado  80294.  Telephone: 
303-844-4613. 

Region  IX  (Arizona.  California,  Guam. 
Hawaii,  and  Nevada)  71  Stevenson 
Street  room  830,  San  Francisco, 
California  94119.  Telephone:  415-744- 
6647. 

Region  X  (Alaska,  Idaho,  Oregon,  and 
Washington)  1111  Third  Avenue,  room 
900.  Seattle,  Washington  98101. 
Telephone:  206-553-5297. 

The  telephone  numbers  set  forth  in 
this  section  are  not  toll-free. 

§ .940    Employer  attestations. 

(a)  Who  may  submit  attestations?  An 
employer  (or  the  employer's  designated 
agent  or  representative]  seeking  to 
employ  F-1  student(s)  for  off-campus 
work  shall  submit  an  attestation  on 
Form  ETA-9034.  The  attestation  shall  be 
signed  by  the  employer  (or  the 
employer's  designated  agent  or 
representative).  For  this  purpose,  the 
employer's  authorized  agent  or 
representative  shall  mean  an  official  of 
the  employer  who  has  the  legal 
authority  to  commit  the  employer  to  the 
terms  and  conditions  of  F-1  student 
attestations. 

(b)  Where  and  when  should 
attestations  be  submitted?  (1) 
Attestations  shall  be  submitted,  by  U.S. 
mail,  private  carrier,  or  facsimile 
transmission,  to  the  appropriate  ETA 

Regiorial  office,  as  defined  in  S 920 

of  this  part  not  later  than  60  days  after 
the  employer's  recruitment  period  (see 
paragraph  (d)  of  this  section)  has  ended 
and  shall  be  accepted  for  filing, 
returned,  or  rejected  by  ETA  in 
accordance  with  paragraph  (f)  of  this 
section. 

(2)  Attestations  shall  also  be 
submitted  to  the  Designated  School 
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OfHcial  (DSO]  at  each  educational 
institution  from  which  the  employer 
xeeks  to  hire  any  F-1  student(B). 
Attestations  may  be  filed 
simultaneously  with  ETA  and  the  DSO, 
or  the  employer  may  file  the  approved 
attestation  with  the  DSO.  However,  in 
no  case  shall  the  employer  file  the 
attestation  with  the  DSO  before  Tiling 
the  attestation  with  ETA  or  in  the 
absence  of  filing  the  attestation  with 
ETA. 

(3)  If  the  attestation  is  submitted 
simultaneously  with  ETA  and  the  DSO. 
and  ETA  does  not  receive  its  copy  of  the 
attestation,  the  Administrator,  for 
purposes  of  enforcement  proceedings 
under  subpart  K  of  this  part,  shall 
consider  that  the  attestation  was 
accepted  for  filing  by  ETA  as  of  the  date 
the  attestation  is  received  by  the  DSO. 

(c)  What  should  be  submitted?  (1) 
Form  ETA-9034.  One  completed  and 
dated  original  Form  ETA-9034  (or  a 
facsimile),  containing  the  attestation 
elements  referenced  in  paragraphs  (d) 
and  (e)  of  this  section,  and  the  original 
signature  (or  a  facsimile  of  the  original 
signature)  of  the  employer  (or  the 
employer's  authorized  agent  or 
representative)  and  one  copy  of  Form 
ETA-«)34  shall  be  submitted  to  ETA. 
Each  attestation  form  shall  identify  the 
position(s)  for  which  the  attestation  is 
provided,  state  the  occupational  division 
in  which  the  position  is  located,  by 
Dictionary  of  Occupational  Titles  (DOT) 
Two-Digit  Occupational  Divisions  code, 
and  shall  state  the  rate(s)  of  pay  for  the 
positionfs).  The  DOT  Two-Digit 
Occupational  Division  code  is  required 
for  DOL  recordkeeping  and  reporting 
purposes  only  and  should  not  be  used 
by  the  employer  to  determine  the 
prevailing  wage,  as  it  is  too  general  for 
this  purpose.  [Copies  of  Form  ETA-9034 
are  available  at  the  addresses  listed  in 

§ 930  of  this  part).  When  an 

employer  has  filed  an  attestation  by 
facsimile  transmission,  the  employer 
shall  retain  in  its  files  the  original  of  the 
attestation  which  contains  the 
employer's  original  signature. 

(2)  'The  employer  may  file  an 
attestation  for  a  single  position  or  for 
multiple  positions  in  the  same 
occupation,  or  in  multiple  occupations, 
provided  that  all  positions  are  located 
within  the  same  geographic  area  of 
intended  employment. 

(3)  If  the  employer  files  the  attestation 
simultaneously  with  ETA  and  the  DSO, 
or  files  the  attestation  first  with  ETA 
and  subsequently  files  with  the  DSO 

.  before  an  accepted  copy  is  returned 
from  ETA  to  the  employer,  the  employer 
shall,  within  fifteen  days  of  receipt  of 
ETA's  notification  of  acceptance  of  the 
attestation  for  filing,  provide  an  exact 


copy  of  the  accepted  attestation  to  life 
DSO  at  each  educational  institution 
from  which  the  employer  seeks  to 
employ  an  F-1  student  The  DSO  shall 
notify  ETA  if  the  educational  institution 
has  not  been  provided  with  a  copy  of 
the  attestation  indicating  that  it  was 
accepted  for  filing 'by  ETA  within  90 
days  from  the  date  that  the  attestation 
was  filed  with  the  DSO. 

(4)  Attestation  Elements.  The 
attestation  elements  referenced  in 

S .940  (d)  and  (e)  of  this  section  are 

mandated  by  Section  221(a)(2)  of  the  Act 
(8  U.S.C  1184  note).  Section  221(a)(2)  of 
the  Act  provides  that  one  of  the 
conditions  for  the  Attorney  General  to 
grant  F-1  students  work  authorization, 
as  described  in  INA  Section 
101(a)(15)(F),  to  be  employed  off-campus 
in  positions  unrelated  to  their  field  of 
study,  is  that  the  employer  provides  the 
educational  institution  and  the 
Secretary  with  an  attestation  that  the 
employer 

(i)  Has  recruited  for  at  least  60  days 
for  the  position;  and 

(ii)  Will  pay  the  F-1  student  and  all 
other  similarly  situated  workers  at  a 
rate  not  less  than  the  "required  wage 
rate"  (see  S .920  of  this  part). 

(d)  The  first  attestation  element:  60- 
day  recruitment.  An  employer  seeking 
to  employ  an  F-1  student  shall  attest  on 
Form  ETA-9034  that  it  has  recruited  for 
at  least  60  days  for  the  position(s)  and 
that  a  sufficient  number  of  U.S.  workers 
were  not  able,  qualified,  and  available 
for  the  position{8). 

(1)  Establishing  the  60-day 
recruitment  requirement,  (i)  The  first 
attestation  element  is  demonstrated  if 
the  employer  attests  that: 

(A)  It  has  recruited  unsuccessfully  for 
U.S.  workers  for  at  least  60  days  for  the 
position  prior  to  filing  the  attestation; 
and 

(B)  It  will  conduct  at  least  60  days  of 
unsuccessful  recruitment  for  U.S. 
workers  for  each  position  in  which,  and 
at  each  time  at  which  (until  September 
30, 1994),  an  F-1  student  is  subsequently 
employed. 

(ii)  "To  satisfy  paragraph  (d)(l)(i)(A)  of 
this  section,  the  employer  shall  recruit 
for  the  position  for  60  consecutive  days 
by  posting  the  job  vacancy  (or  help 
wanted)  notice  at  the  worksite  and  by 
placing  a  )ob  order  with  the  State 
Employment  Service  agency  (SESA) 
local  office  which  services  the  worksite. 

(iii)To  satisfy  paragraph  (d)(l)(i)(B)  of 
this  section,  the  employer  shall  either 

(A)  Recruit  for  each  position  vacancy 
in  the  manner  required  by  paragraph 
(d)(l)(ii)  of  this  section:  or 

(B)  File  an  "open  job  order"  with  the 
SESA  local  office  which  services  the 
worksite.  The  employer  shall  accept 


referrals  from  the  SESA  local  office  on 
the  "open  job  order". 

(2)  Documenting  the  first  attestation 
element  In  the  event  of  an  investigation, 
the  employer  shall  have  the  burden  of 
proving  that  it  has  complied  with  the 
elements  described  in  paragraph  (d)(1) 
of  this  section  and  attested  to  on  ETA 
Form  9034.  Documentation  that  is 
truthful,  accurate  and  substantiates 
compliance  as  identified  in  Appendix  A 
to  this  subpart  shall  be  sufficient  to  meet 
the  employer's  burden  of  proof.  The 
employer  retains  the  right  to  meet  its 
burden  of  proof  in  proving  its  attestation 
through  other  su^icient  means. 

(i)  Documentation  shall  not  be 
submitted  to  ETA  or  to  the  DSO  with  the 
attestation,  but  employers  must  be  able 
to  produce  sufficient  documentary 
evidence  to  substantiate  the  attestation 
in  the  event  of  an  investigation.  Such 
documentation  shall  be  made  available 

to  DOL  as  described  in  S9 900(b)(3) 

and 1000(c)  of  this  part. 

(ii)  Because  complaints  may  be  filed 
and  enforcement  proceedings  may  be 
conducted  during  a  considerable  period 
after  the  recruitment  the  employer 
should  be  able  to  produce  such 
substantiating  documentary  evidence 
for  a  period  of  no  less  than  18  months 
after  the  close  of  the  recruitment  period 
or,  in  the  event  of  an  investigation,  for 
the  period  of  the  enforcement 
proceeding  under  subpart  K  of  this  part. 

(e)  The  second  attestation  element- 
wages.  An  employer  seeking  to  employ 
F-1  students  shall  state  on  Form  ETA- 
9034  that  it  will  pay  the  F-1  8tudent(s) 
and  other  similarly  employed  worker(s) 
the  "required  wage  rate"  as  defined  in 

S 920  of  this  part  For  purposes  of 

this  paragraph  "similarly  employed" 
shall  mean  employees  of  the  employer 
working  in  the  same  positions  under  like 
conditions,  such  as  the  same  shift  on  the 
same  days  of  the  week.  Neither  the 
actual  wage  rate  nor  a  prevailing  wage 
determination  for  attestation  purposes 
made  pursuant  to  this  section  shall 
permit  an  employer  to  pay  a  wage  lower 
than  that  required  under  any  other 
Federal,  State,  or  local  law. 

(1)  Establishing  the  wage  requirement 
The  second  attestation  element  shall  be 
satisfied  when  the  employer  signs  Form 
ETA-9034,  attesting  that  for  the  vaUdity 
period  of  the  attestation  the  "required 
wage  rate"  will  be  paid  to  the  F-1 
student(s)  and  other  similarly  situated 
workers;  that  is,  that  the  wage  will  be  no 
less  than  the  actual  wage  rate  paid  to 
workers  similarly  employed  at  the 
worksite,  or  the  prevailing  wage 
(adjusted  on  an  annual  basis)  for  the 
occupation  in  the  area  of  intended 
employment,  whichever  is  higher.  The 
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employer's  obligation  to  pay  the 
"required  wage  rate"  for  the  position(s) 
named  in  the  attestation  shall  continue 
throughout  the  validity  period  of  the 
attestation;  the  employer's 
determination  of  the  prevailing  wage 
shall  be  updated  annually,  beginning 
with  the  date  of  the  attestation.  The 
prevailing  wage  rate  for  a  position(s) 
named  in  the  attestation,  unless  the 
subject  of  a  Davis-Bacon  Act  or 
McNamara-O'Hara  Service  Contract  Act 
wage  determination  described  in 
paragraph  (b)(4)(i)  of  appendix  A  of  this 
subpart  or  a  union  contract  as  described 
in  paragraph  (b)(4)(ii)  of  appendix  A  of 
this  subpart,  shall  be:  the  average  rate  of 
wages  paid  to  workers  similarly 
employed  in  the  area  of  intended         I 
employment.  Since  it  is  not  always 
feasible  to  determine  such  an  average 
rate  of  wages  with  exact  precision,  the 
wage  set  forth  in  this  application  shall  be 
considered  as  meeting  the  prevailing 
wage  standard  if  it  is  within  5  percent  of 
the  average  rate  of  wages.  For  purposes 
of  this  section,  "similarly  employed" 
means  having  substantially  comparable 
jobs  in  the  occupational  category  in  the 
area  of  intended  employment,  except 
that  if  no  such  workers  are  employed  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intenided 
employment  "similarly  employed"  shall 
mean: 

(i)  Having  jobs  requiring  a 
substantially  similar  level  of  skills 
within  the  area  of  intended  employment; 
or 

(ii)  If  there  are  no  substantially 
comparable  jobs  in  the  area  of  intended 
employment  having  substantially 
comparable  jobs  with  employers  outside 
of  the  area  of  intended  employment. 

(2)  Documentation  of  the  second 
attestation  element  In  the  event  of  a 
complaint  and  investigation,  the 
employer  shall  have  the  burden  of 
proving  the  vahdity  of  and  compliance 
with  the  attestation  element  referenced 
in  paragraph  (e)(1)  of  this  section  and 
attested  to  on  ETA  Form  9034. 
Documentation  that  the  Department 
finds  to  be  truthful,  accurate  and 
substantiates  compliance  as  identified 
in  appendix  A  of  this  subpart  should  be 
sufficient  to  meet  the  employer's  burden 
of  proof.  The  employer  retains  the  right 
to  meet  its  burden  of  proof  in  proving  its 
attestation  through  other  sufficient 
means. 

(i)  Documentation  shall  not  be 
submitted  to  ETA  or  to  the  DSO  with  the 
attestation,  but  the  employer  must 
substantiate  its  attestation  with 
appropriate  documentation  in  the  event 
of  an  investigation.  Such  documentation 
shall  be  made  available  to  DOL  as 


described  in  SS 900(b)(3)  and 

1000(c)  of  this  part, 

(ii)  Because  complaints  may  be  filed 
and  enforcement  proceedings  may  be 
conducted  during  a  considerable  period 
after  the  determination  the  employer 
should  be  able  to  produce 
documentation  substantiating  its 
attestation  for  a  period  of  no  less  than 
18  months  after  the  determination  or 
update,  or  in  the  event  of  an 
investigation,  for  the  period  of  the 
enforcement  proceedings  under  subpart 
K  of  this  part. 

(f)  Actions  on  attestations  submitted 
for  filing.  Upon  receipt  of  an  attestation 
pursuant  to  this  subpart,  the  Regional 
Certifying  Officer  shall  determine 
whether  the  attestation  is  properly 
completed  and  whether  there  is  cause  to 
return  the  attestation  to  the  employer  as 
unacceptable, 

(1)  Acceptable  Attestations,  (i)  Where 
all  items  on  Form  ETA-9034  have  been 
completed  and  the  attestation  contains 
the  signature  of  the  employer  or  its 
authorized  representative,  the  Regional 
Certifying  Officer,  except  as  provided  in 
paragraph  (f)(2)(ii)  of  this  section,  shall 
accept  the  attestation  for  filing.  The 
Regional  Certifying  Officer  shall  return  a 
copy  of  the  accepted  attestation  to  the 
employer  or  the  employer's  designated 
agent  or  representative,  with  ETA's 
acceptance  indicated  thereon>  An 
attestation  which  is  properly  filled  out  in 
accordance  with  this  section  shall  be 
deemed  accepted  for  filing  as  of  the  date 
it  is  received  by  ETA  as  indicated  by  the 
date  stamped  thereon. 

(ii)  The  employer  shall  file  a  copy  of 
the  accepted  attestation  with  the  DSO  at 
the  educational  institution  pursuant  to 
S 940(c)(3)  of  this  part. 

(2)  Unacceptable  Attestations.  ETA 
shall  not  accept  an  attestation  for  filing 
and  shall  return  such  attestation  as 
unaccepted  to  the  employer  or  the 
employer's  designated  agent  or 
representative,  when  any  one  of  the 
following  conditions  exists: 

(i)  Form  ETA-9034  is  not  properly 
completed.  Examples  of  Form  ETA-0034 
which  is  not  properly  completed  include: 
instances  where  the  employer  has  failed 
to  complete  all  of  the  necessary  items; 
or  where  the  employer  has  failed  to 
identify  the  position(s)  or  state  the 
rate(s)  of  pay;  or  where  the  attestation 
does  not  contain  the  original  signature 
(or  facsimile  of  the  signature  when  the 
attestation  is  submitted  by  facsimile 
transmission)  of  the  employer  or  its 
authorized  representative. 

(ii)  The  Administrator.  Wage  and 
Hour  Division,  after  notice  and 
opportunity  for  a  hearing  pursuant  to 
subpart  K  of  this  part,  has  notified  ETA 


in  writing  that  the  employer  has  been 
disqualified  from  employing  F-1 
students  under  Section  221  of  the 
Immigration  Act. 

(3)  If  the  attestation  is  not  accepted 
for  filing  pursuant  to  paragraph  (n(2)(i) 
of  this  section,  ETA  shall  return  it  to  the 
employer  or  the  employer's  agent  or 
representative  with  written  and  dated 
notification  of  the  reason(s)  that  the 
attestation  is  unacceptable.  If  the 
employer  does  not  complete  and  return 
the  attestation  within  15  days  of  the 
date  of  such  notification  (as  stated  in 
paragraph  (f)(4)  of  this  section),  ETA 
shall  invalidate  the  attestation  and  shall 
notify  the  Attorney  General  of  such 
invalidation.  The  Attorney  General  may 
then  use  such  notification  in  its 
enforcement  responsibilities.  Employers 
shall  not  employ  F-1  students  without  a 
valid  attestation. 

(4)  Resubmission.  When  the 
attestation  is  determined  to  be 
unacceptable  and  is  returned  to  the 
employer  for  completion  pursuant  to 
paragraph  (f)(2)(i)  of  this  section,  the 
empl<5yer  may  resubmit  the  attestation. 
The  employer  shall  resubmit  the 
attestation  within  15  days  of  the  date  of 
nonacceptance  to  avoid  the  invalidation 
of  its  attestation  and  ETA's  notice  to  the 
Attorney  General.  Upon  resubmission,  if 
the  attestation  is  determined  to  be 
acceptable  pursuant  to  paragraph  (f)(1) 
of  this  section,  the  Regional  Certifying 
Officer  shall  accept  the  attestation  for 
filing  as  of  the  original  date  of  receipt  by 
ETA.  and  shall  return  a  copy  of  the 
attestation  to  the  employer  with  ETA's 
acceptance  indicated  thereon. 

(g)  Challenges  to  Attestations.  (1)  ETA 
will  not  consider,  prior  to  the 
acceptance  or  return  of  the  attestation, 
information  contesting  an  attestation 
received  by  ETA.  Such  information  shall 
not  be  made  part  of  ETA's 
administrative  record  on  the  attestation, 
but  shall  be  referred  to  the 
Administrator  to  be  processed  as  a 
complaint  pursuant  to  subpart  K  of  this 
part.  and.  if  such  attestation  is  accepted 
for  filing  by  ETA,  the  complaint  shall  be 
handled  by  ESA  under  subpart  K  of  this 
part. 

(2)  DOL  is  not  the  guarantor  of  the 
accuracy,  truthfulness  or  adequacy  of  an 
attestation  accepted  for  filing  pursuant 
to  this  subpart 

(h)  Effective  date  and  validity  affiled 
attestations.  (1)  A  properly  completed 
attestation  accepted  pursuant  to 
paragraph  (f)(1)  of  this  section  shall  be 
deemed  accepted  for  filing  as  of  the  date 
it  is  received  and  date  stamped  by  the 
Regional  Certifying  Officer  and  shall  be 
valid  for  the  duration  of  the  F-1  student 
work  authorization  program  which 
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expires  on  September  30, 1994.  unless 
withdrawn  pursuant  to  paragrapb  (i)  of 
this  section  or  invalidated  pursuant  to 
paragraph  (j)  of  this  section  or  subpart  K 
of  this  part 

(2)  During  the  validity  period  of  an 
attestation  which  has  been  accepted  for 
fihng  as  described  in  paragraph  (f)(1)  of 
this  section,  the  attesting  employer  may 
hire,  during  the  OO-day  period  following 
the  last  day  of  its  60-day  recruitment 
period,  or  at  any  time  if  the  employer 
has  placed  an  "open  job  order"  with  the 
SESA  as  pari  of  their  recruitment  effort 
F-1  students  as  needed  from  aa  many 
educational  institutions  as  it  deems 
necessary  to  fill  the  positions  described 
in  the  attestation,  at  the  location(s] 
specified  in  the  attestation,  and  at  the 
"required  wage  rate."  The  employer 
shall  provide  a  copy  of  the  accepted 
attestation  to  the  DSO  at  each 
educational  institution  from  which  it 
hires  any  F-1  8tudent(s). 

(3)  The  DSO  may  grant  work 
authorization  for  an  F-1  student  to  be 
employed  by  a  particular  attesting 
employer  for  the  duration  of  the  F-1 
student's  course  of  study  or  until 
September  30, 1994.  whichever  period  is 
shorter,  provided  the  F-1  student 
continues  to  be  employed  by  the 
attesting  employer  and  is  o^erwise 
eligible  for  F-1  student  work 
authorization  as  determined  by  the 
Attorney  General. 

(i)  Withdrawal  of  accepted 
attestations.  (1)  An  employer  who  has 
submitted  an  attestation  which  has  been 
accepted  for  filing  may  withdraw  such 
attestation  at  any  time  before  the 
expiration  of  the  validity  period  of  the 
attestation,  unless  the  Administrator  has 
found  reasonable  cause  to  commence  an 
investigation  of  the  attestation  under 
subpart  K  of  this  part.  Requests  for  such 
withdrawals  shall  be  in  writing  and 
shall  be  directed  to  the  Regional 
Certifying  Officer  with  whom  the 
attestation  was  filed. 

(2)  Upon  the  Regional  Certifying 
Officer's  receipt  of  an  employer's 
written  request  to  withdraw  an 
attestation,  it  shall  he  the  employer's 
responsibility  to  promptly  notify  the 
DSO  at  each  school  where  F-1  students 
it  employs  are  enrolled. 

(3)  Withdrawal  of  an  attestation  shall 
not  affect  an  employer's  hability  with 
respect  to  any  failure  to  meet  the 
conditions  attested  to  which  took  place 
before  the  withdrawal,  or  for  material 
misrepresentations  in  an  attestation. 
However,  if  an  employer  has  not  yet 
employed  any  F-1  student(8)  pursuant  to 
the  attestation,  the  Administrator  shall 
not  fmd  reasonable  cause  to  investigate 
unless  it  is  alleged,  and  there  is 
reasonable  cause  to  believe,  that  the 


employer  has  made  material 
misrepresentations  in  the  attestation, 
(j)  Invalidation  affiled  attestation. 
Invalidation  of  an  attestation  may  result 
from  enforcement  action(s)  by  the 
Administrator.  Wage  and  Hour  Division. 
under  subpart  K  of  this  part  [i.e., 
inve8tigation(8)  conducted  by  the 
Administrator  regarding  the  employer's 
material  misrepresentation  of  an 
attestation  element  or  failure  to  pay 
wages  in  accordance  with  attestation). 
Invahdation  of  an  attestation  may  also 
result  where  ETA  determines  that  the 
attestation  is  unacceptable  and  the 
employer  fails  to  resubmit  the 
attestation  to  ETA  within  15  days. 

(1)  Result  of  Wage  and  Hour  Division 
action.  Upon  a  determination  of  a 
violation  under  subpart  K  of  this  part, 
the  Administrator  shall  notify  ETA  and 
shall  notify  the  Attorney  General  of  the 
violation  and  of  the  Administrator's 
notice  to  ETA. 

(2)  Result  of  ETA  action.  If.  after 
accepting  an  attestation  for  filing,  ETA 
finds  that  it  is  unacceptable  because  it 
falls  within  one  of  the  categories  set 
forth  at  paragraph  (f)(2)(i)  of  this 
section.  ETA  shall  return  the  attestation 
to  the  employer  for  correction  and 
resubmission  within  15  days.  If  the 
employer  falls  to  resubmit  the 
attestation  within  15  days  of  the  date  of 
the  notification,  ETA  shall  invalidate  the 
attestation.  ETA  shall  notify  the 
Attorney  General  of  such  invalidation. 
Where  the  attestation  has  been 
invalidated.  ETA  shall  return  a  copy  of 
the  attestation  form  to  the  employer,  or 
the  employer's  agent  or  representative, 
and  shall  notify  the  employer  in  writing 
of  the  reason(s)  that  the  attestation  is 
invalidated.  When  an  attestation  is 
invalidated  pursuant  to  paragraph 
(f}(2){ii)  of  this  section.  ETA  shall 
invalidate  all  attestations  filed  by  the 
employer.  Such  action  shall  be  the  final 
decision  of  the  Secretary  of  Labor  and  is 
not  subject  to  appeal. 

(k)  Employers  subject  to 
disqualification.  No  attestation  shall  be 
accepted  for  fihng  from  an  employer 
which  has  been  found  to  be  disqualified 
from  participation  in  the  F-1  student 
work  authorization  program  as 
determined  in  a  final  agency  action 
following  an  investigation  by  the 
Administrator  pursuant  to  subpart  K  of 
this  part.  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  1205-0315) 

9 .950    Public  access. 


(a)  Public  examination  at  ETA.  ETA 
shall  compile  and  maintain  a  list  of 
employers  who  filed  attestations 
specifying  the  occupation(s), 
geographical  location,  and  wage  rate(8) 


attested  to.  The  list  shall  be  available 
for  public  inspection  at  the  ETA  office  at 
which  the  attestation  was  filed  and  such 
list  shall  be  updated  monthly. 

(b)  Notice  to  Public  ETA  shall  publish 
semiannually  a  list  in  the  Federal 
Register  of  employers  which  have  been 
disqualified  from  participating  in  the  F-1 
student  work  authorization  program 
pursuant  to  i .940(k)  of  this  part. 

Appendix  A  to  Subpart  J:  Documentation  In 
Support  of  Attestatlona  Made  by  Employers 

This  appendix  sets  forth  the 
documentation  that  the  Department  of 
Labor  considers  to  be  sufficient  to 
satisfy  the  employer's  burden  of  proof 
regarding  substantiate  attestations 
made  on  Form  ETA-9034,  pursuant  to 
subpart  )  of  this  part  provided  the 
documentation  is  found  to  be  truthful, 
accurate,  and  substantiates  compliance. 
The  employer  retains  the  right  to  meet 
its  burden  of  proof  in  proving  its 
attestations  through  other  sufficient 
means.  The  employer's  failure  to 
substantiate  its  attestation  in  the  event 
of  an  investigation  shall  be  found  to  be  a 
violation. 

(a)  Documenting  the  first  attestation 
element.  The  employer  shall  have  the 
burden  of  proving  that  it  has  complied 
with  the  recruitment  requirements 
described  in  regulations  at 

S 940(d)(1)  of  this  part  and  attested 

to  on  ETA  Form-9034.  The  employer's 
failure  to  satisfy  the  burden  of  proof 
through  the  production  of  adequate 
documentation  shall  be  found  to  be  a 
violation. 

(1)  Documentation  shall  not  be 
submitted  to  ETA  or  to  the  DSO  with  the 
attestation,  but  shall  be  made  available 

to  DOL  as  described  in  (S ^900(b){3) 

and 1000(c)  of  this  part.  To  be 

effective  in  satisfying  the  burden  of 
proof,  the  documentation  should  be 
contemporaneous  with  the  recruitment, 
not  created  after  the  fact  and 
particularly  not  after  the  commencement 
of  an  investigation  under  subpart  K  of 
this  part, 

(2)  Because  complaints  may  be  filed 
and  enforcement  proceedings  may  be 
conducted  during  a  considerable  period 
after  the  recruitment  the  employer 
should  maintain  the  documentation  for  a 
period  of  no  less  than  18  months  after 
the  close  of  the  recruitment  period  or.  in 
the  event  of  an  investigation,  for  the 
period  of  the  enforcement  proceeding 
imder  subpart  K  of  this  part. 

(3)  The  employer  should  be  able  to 
produce  the  following  documentation: 

(i)  Evidence  that  a  job  order  for  the 
position  was  on  file  with  the  SESA  local 
office  within  the  area  of  intended 
employment  for  at  least  60  consecutive 
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days.  Such  evidence  of  a  job  order 
should  include  the  employer's 
contemporaneous  written  statement 
setting  forth  the  name  and  address  of 
the  SESA  office  with  which  the  job 
order  was  placed:  the  name  of  the  SESA 
employee  with  whom  the  job  order  was 
placed;  the  date  on  which  the  order  was 
placed;  and  the  dates  on  which  the  job 
order  was  on  file  with  the  SESA  office. 

(ii]  Evidence  that  a  vacancy  notice 
announcing  the  position  was  posted  for 
60  consecutive  days  at  the  worksite. 
Evidence  should  include  a  copy  of  the 
notice  that  was  posted  at  the  worksite, 
the  dates  when  the  notice  was  posted 
and  a  description  of  the  specific  location 
at  the  worksite  at  which  the  notice  was 
posted. 

(iii)  Evidence  that  a  job  order  for  the 
position  was  continuously  on  file  and 
"open"  with  the  SESA  local  office 
within  the  area  of  intended  employment 
throughout  the  validity  period  of  the 
attestation.  Such  evidence  should 
include  the  employer's 
contemporaneous  written  statement 
setting  forth  the  name  and  address  of 
the  SESA  office  with  which  the  job 
order  was  placed;  the  name  of  the  SESA 
employee  with  whom  the  job  order  was 
placed;  the  date  on  which  the  order  was 
placed;  and  the  dates  on  which  the  job 
order  was  on  file  with  the  SESA  office. 

(iv)  Evidence  that  the  employer  was 
unsuccessful  in  recruiting  a  sufficient 
number  of  U.S.  workers  who  are  able, 
qualified,  and  available  for  the 
position(s)  through  the  SESA  job  order 
and  the  worksite  posting  notice.  Such 
evidence  should  include  a 
contemporaneous  written  summary  of 
the  results  of  recruitment  for  each 
position  for  which  an  attestation  was 
filed  by  the  employer.  Such  summary 
should  include: 

(A)  The  number  of  job  openings  in 
each  occupation  included  in  the 
occupation; 

(B)  The  number  of  U.S.  workers  and 
F-1  students  that  applied  for  each 
position; 

(C)  The  number  of  U.S.  workers  that 
were  hired; 

(D)  The  number  of  F-1  students  that 
were  hired; 

(E)  The  number  of  U.S.  workers  that 
were  not  hired;  and 

(F)  The  lawful  job-related  reason(8] 
for  which  each  U.S.  worker  was  not 
hired.  An  example  of  a  job-related 
reason  for  which  a  U.S.  worker  can  be 
rejected  for  a  job  opportunity  is  that  the 
U.S.  worker  does  not  have  the  training 
and  experience  required  for  the  position. 

(4)  Investigations.  In  the  event  that  an 
investigation  is  conducted  pursuant  to 
regulations  at  subpart  K  of  this  part, 
concerning  whether  the  employer  failed 


to  satisfy  its  recruitment  requirement,  in 
that  it  failed  to  conduct  recruitment  or  to 
hire  qualified  U.S.  worker(s)  for  a 
position  for  which  an  F-1  8tudent(s)  was 
hired,  the  Administrator  shall  determine 
whether  the  employer  has  produced 
documentation  su^icient  to  prove  the 
employer's  compliance  with  the 
attestation  requirements. 

(i)  Where  the  focus  of  the 
investigation  is  upon  whether 
recruitment  was  conducted,  the 
employer  shall  have  satisfied  its  burden 
of  proof  if  the  documentation  described 
in  paragraphs  (a](3]<(i),  (ii),  and  (iii)  of 
this  appendix  is  produced,  provided  the 
documentation  is  found  to  be  truthful, 
accurate  and  substantiates  compliance. 

(ii)  Where  the  focus  of  the 
investigation  is  upon  whether  the 
employer's  recruitment  of  U.S.  workers 
was  unsuccessful  because  the  employer 
declined  to  hire  U.S.  worker(s)'without 
lawful  reason(s)  for  such  action,  the 
employer  shall  have  satisfied  the  burden 
of  proof  if  the  documentation  described 
in  paragraph  (a)(3)(iv)  of  this  appendix 
is  produced,  provided  that  the 
Administrator  has  no  significant 
evidence  which  reasonably  shows  that 
the  employer's  recruitment  or  hiring  was 
deficient.  In  determining  whether  the 
employer  has  demonstrated  that  U.S. 
workers  were  rejected  for  lawful  job- 
related  reasons,  the  Administrator  may 
contact  ETA  which  shall  provide  the 
Administrator  with  advice  as  to  whether 
U.S.  workers  were  properly  rejected. 

(b)  Documentation  of  the  second 
attestation  element.  The  employer  shall 
have  the  burden  of  proving  the  validity 
of  and  compliance  with  the  attestation 

element  referenced  in  S 940(e)  of 

this  part  and  attested  to  on  Form  ETA- 
9034. 

(1)  The  employer  shall  be  prepared  to 
produce  documentation  sufficient  to 
satisfy  this  requirement  Documentation 
shall  not  be  submitted  to  ETA  or  to  the 
DSO  with  the  attestation,  but  shall  be 
made  available  to  DOL  as  described  in 

S§ 900(b)(3)  and  fi 1000(c)  of 

this  part  The  documentation  specified 
in  paragraphs  (b)  (4)  and  (5)  of  this 
appendix  will  be  sufficient  to  satisfy  the 
employer's  burden  of  proof,  provided  the 
documentation  is  found  to  be  truthful, 
accurate  and  substantiates  compliance 
upon  investigation.  The  employer's 
failure  to  satisfy  the  burden  of  proof 
through  the  production  of  adequate 
documentation  shall  be  found  to  be  a 
violation. 

(2)  To  be  effective  in  satisfying  the 
employer's  burden  of  proof  regarding  the 
detennination  of  the  prevailing  wage, 
the  employer's  documentation  should  be 
contemporaneous  with  the 
determination  or  the  annual  update  of 


the  prevailing  wage,  not  created  after 
the  fact  and  particularly  not  after  the 
commencement  of  an  investigation 
under  subpart  K  of  this  part    , 

(3)  Because  complaints  may  be  filed 
and  enforcement  proceedings  may  be 
conducted  during  a  considerable  period 
after  the  determination  or  the  armual 
update,  the  employer  should  be 
prepared  to  produce  documentation  for 
a  period  of  no  less  than  18  months  after 
the  detennination  or  update,  or  in  the 
event  of  an  investigation,  for  the  period 
of  the  enforcement  proceedings  under 
subpart  K  of  this  part 

(4)  Documentation  described  in 
paragraphs  (b)  (1)  through  (3)  of  this 
appendix  should  consist  of  the 
following: 

(i)  If  the  position  is  in  an  occupation 
which  is  the  subject  of  a  wage 
determination  in  the  area  under  the 
provisions  of  the  Davis-Bacon  Act  40 
U.S.C.  276a  et  seq..  (see  29  CFR  part  1) 
or  the  McNamara-O'Hara  Service 
Contract  Act,  41  U.S.C  351  etseq..  (see 
29  CFR  part  4),  an  excerpt  from  the  wage 
determination  showing  the  wage  rate  for 
the  occupation  in  the  area  of  intended 
employment  or 

(ii)  If  the  position  is  covered  by  a 
union  contract  which  was  negotiated  at 
arms-length  between  a  union  and  the 
employer,  an  excerpt  from  the  union 
contract  showing  the  wage  rate(8)  for 
the  occupation(s)  set  forth  in  the  union 
contract 

(iii)  If  position  is  not  covered  by  the 
provisions  of  paragraphs  (b)(4)  (i)  or  (ii) 
of  this  appendix,  the  employers's 
documentation  shall  consist  of: 

(A)  A  prevailing  wage  finding  from 
the  SESA  for  the  occupation  within  the 
area  of  employment  or 

(B)  A  prevailing  wage  survey  for  the 
occupation  in  the  area  of  intended 
employment  published  by  an 
independent  authoritative  source  as 

defined  in  ( .920  of  this  part.  For 

purposes  of  this  paragraph  (b)(4)(iii)(B) 
"prevailing  wage  survey"  means  a 
survey  of  wages  published  in  a  book, 
newspaper,  periodical,  looseleaf  service, 
newsletter,  or  other  similar  medium, 
within  the  24-month  period  immediately 
preceding  the  filing  of  the  employer's 
attestation  and  each  succeeding  annual 
prevailing  wage  update.  Such  survey 
shall: 

[1]  Reflect  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment 

[2)  Be  based  upon  recently  collected 
data,  e.g.,  within  the  24-month  period 
immediately  preceding  the  date  of 
publication  of  the  survey;  and 

(J)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
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authoritative  source  for  the  occupation 
in  the  area  of  intended  employment. 

(5)  The  employer  should  be  prepared 
to  produce  documentation  to  prove  the 
payment  of  the  required  wage,  including 
payroll  records,  commencing  on  the  date 
on  which  the  employer  first  employs  the 
F-1  student,  showing  the  wages  paid  to 
employees  in  the  occupation(s]  named 
in  the  attestation  at  the  worksite.  Such 
payroll  records  maintained  in 
accordance  with  regulations  under  the 
Fair  Labor  Standards  Act  (see  29  CFR 
part  516]  would  include  for  each 
employee  in  the  occupation: 

(i)  The  rate(s]  of  pay.  including  shift 
differentials,  if  any: 

(ii)  The  employee's  earnings  per  pay 
period: 

(iii)  The  number  of  hours  worked  per 
week  by  the  employee:  and 

(iv)  The  amount  of  and  reasons  for 
any  and  all  deductions  made  from  the 
employee's  wages. 

(6)  Investigations.  In  the  event  that  an 
-investigation  is  conducted  pursuant  to 

subpart  K  of  this  part,  concerning 
whether  the  employer  made  a  material 
misrepresentation  regarding  the 
required  wage  or  failed  to  pay  the 
required  wage,  the  Administrator  shall 
determine  whether  the  employer  has 
produced  docimientation  sufficient  to 
satisfy  the  burden  of  proof. 

(i)  The  employer's  documentation  of 
the  prevailing  wage  determination  shall 
be  found  to  be  sufficient  where  the 
determination  is  pursuant  to  the  Davis- 
Bacon  Act  or  Service  Contract  Act  wage 
determination  or  a  SESA  determination. 

(ii)  Where  the  employer's  prevailing 
wage  determination  is  based  on  a 
survey  by  an  independent  authoritative 
source,  the  Administrator  shall  consider 
the  employer's  documentation  to  be 
sufficient,  provided  that  it  satisfies  the 
standards  for  independent  authoritative 
source  surveys  and  is  properly  applied, 
and  provided  further  that  the 
Administrator  has  no  significant 
evidence  which  reasonably  shows  that 
the  prevailing  wage  finding  obtained  by 
the  employer  from  an  independent 
authoritative  source  varies  substantially 
from  the  wage  prevailing  for  the 
occupation  in  the  area  of  intended 
employment.  In  the  event  such 
significant  evidence  shows  a  substantial 
variance,  the  Administrator  may  contact 
ETA.  which  shall  provide  the 
Administrator  with  a  prevailing  wage 
determination,  which  the  Administrator 
shall  use  as  the  basis  for  the 
determination  as  to  violations.  ETA  may 
consult  with  the  appropriate  SESA  to 
ascertain  the  prevailing  wage  applicable 
to  the  occupation  under  investigation. 
(Approved  by  *he  Office  of  Management 


and  Budget  under  Control  No.  1205- 
0315) 

Subpart  K— Enforcement  of  the 
Attestation  Process  for  Attestations 
Filed  by  Employers  Utilizing  F-1 
Students  in  Off-Campus  Wortt 

; .1000    Enforctment  autlK>rity  of 

Administrator,  Wage  and  Hour  Division. 

(a)  The  Administrator  shall  perform 
all  the  Secretary's  investigative  and 
enforcement  functions  under  section  221 
of  the  Act  and  subparts  J  and  K  of  this 
part. 

(b)  The  Administrator  shall  conduct 
such  investigations  as  may  be 
appropriate  and.  in  cormection 
therewith,  enter  and  inspect  such  places 
and  such  records  (and  make 
transcriptions  or  copies  thereof), 
question  such  persons  and  gather  such 
information  as  deemed  necessary  to 
determine  compliance  with  section 
221(a]  of  the  Act  and  subparts  ]  and  K  of 
this  part. 

(c)  An  employer  being  investigated 
pursuant  to  this  subpart  shall  have  the 
burden  of  proof  as  to  compliance  with 
section  221(a)  of  the  Act  and  the  validity 
of  its  attestation,  and  in  this  regard  shaU 
make  available  to  the  Administrator 
such  records,  information,  persons,  and 
places  as  the  Administrator  deems 
appropriate  to  copy,  transcribe, 
question,  or  inspect.  No  employer 
subject  to  the  provisions  of  section  221 
of  the  Act  and  subparts  J  and  K  of  this 
part  shall  interfere  with  any  official  of 
the  Department  of  Labor  performing  an 
investigation,  inspection  or  law 
enforcement  function  pursuant  to 
section  221  of  the  Act  or  subpart  ]  or  K 
of  this  part.  Any  such  interference  shall 
be  a  violation  of  the  attestation  and 
subparts  J  and  K  of  this  part,  and  the 
Administrator  may  take  such  further 
actions  as  the  Administrator  deems 
appropriate. 

Note:  Federal  criminal  statutes  prohibit 
certain  Interference  with  a  Federal  officer  in 
the  performance  of  official  duties.  18  U.S.C. 
Ill  and  18  U.S.C.  1114. 

(d)  An  employer  subject  to  subparts  J 
and  K  of  this  part  shall  at  all  times 
cooperate  in  administrative  and 
enforcement  proceedings.  No  employer 
shall  intimidate,  threaten,  restrain, 
coerce,  blacklist,  discharge,  or  in  any 
manner  discriminate  against  any  person 
because  such  person  has: 

(1)  Filed  a  complaint  or  appeal  under 
or  related  to  section  221  of  the  Act  or 
subparts  I  or  K  of  this  part; 

(2)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to 
section  221  of  the  Act  or  subpart )  or  K 
of  this  part: 


(3)  Exercised  or  asserted  on  behalf  of 
himself  or  herself  or  others  any  right  or 
protection  afforded  by  section  221  of  the 
Act  or  subpart  J  or  K  of  this  part. 

(4)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  an  attorney 
on  matters  related  to  section  221  of  the 
Act  or  to  subpart  J  or  K  of  this  part  or 
any  other  DOL  regulation  promulgated 
pursuant  to  section  221  of  the  Act.  In  the 
event  of  any  intimidation  or  restraint  as 
described  in  this  section,  the  conduct 
shall  be  a  violation  of  the  attestation 
and  these  regulations,  and  the 
Administrator  may  take  such  further 
actions  as  the  Administrator  considers 
appropriate. 

(e)  The  Administrator  shall,  to  the 
extent  possible  under  existing  law, 
protect  the  confidentiality  of  any  person, 
including  any  complainant,  who 
provides  information  to  the  Department 
in  confidence  during  the  course  of  an 
investigation  or  otherwise  under  subpart 
I  or  K  of  this  part. 

S .1005    Complaints  and  Invtstigativa 


procedures. 

(a)  The  Administrator,  throi^h  an 
investigation,  shall  determine  whether 
an  employer  of  F-1  students  has: 

(1)  Provided  an  attestation  which  is 
materially  false 

Note:  Federal  criminal  statutes  provide 
penalties  of  up  to  $10,000  and/or 
imprisonment  of  up  to  5  years  for  knowing 
and  willful  submission  of  false  statements  to 
the  Federal  Government.  18  U.S.C.  1001:  see 
also  18  U.S.C.  1546. 

(2)  Failed  to  pay  the  appropriate  wage 

rate  as  required  under  S 940(e)  of 

this  part;  or 

(3)  Failed  to  comply  with  the 
provisions  of  subpart  J  or  K  of  this  part. 

(b)  Any  aggrieved  person  or 
organization  may  file  a  complaint 
alleging  a  violation  of  the  provisions  of 
subpart  J  or  K  of  this  part.  No  particular 
form  is  required,  except  that  the 
complaint  shall  be  written  or.  if  oral, 
shall  be  reduced  to  writing  by  the  Wage 
and  Hour  Division  official  who  receives 
the  complaint.  The  complaint  shall  set 
forth  sufficient  facts  for  the 
Administrator  to  determine  whether 
there  is  reasonable  cause  to  believe  that 
a  particular  part  or  parts  of  the 
attestation  or  regulations  may  have 
been  violated.  The  complaint  may  be 
submitted  to  any  local  Wage  and  Hour 
Division  office,  the  addresses  of  which 
can  be  found  in  local  telephone 
directories.  The  office  or  person 
receiving  such  a  complaint  shall  refer  it 
to  the  office  of  the  Wage  and  Hour 
Division  administering  the  area  in  which 
the  reported  violation  is  alleged  to  have 
occurred. 
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(c)  The  Administrator  shall  determine 
whether  there  is  reasonable  cause  to 
believe  that  a  complaint  warrants 
investigation.  If  it  is  determined  that  a 
complaint  fails  to  present  reasonable 
cause,  the  Administrator  shall  so  notify 
the  complainant,  who  may  submit  a  new 
complaint  with  such  additional 
information  as  may  be  available.  If  the 
Administrator  determines  that 
reasonable  cause  exists,  an 
investigation  will  be  conducted. 

(d)  In  the  event  that  the 
Administrator,  after  an  investigation, 
determines  that  the  employer  has 
committed  any  violatian(s)  described  in 
paragraph  (a)  of  this  section,  the 
Administrator  shall  issue  a  written 
determination  to  the  employer  in 

accordance  with  9 .1015  of  this  part 

and  an  opportunity  for  a  hearing  shall 
be  afforded  in  accordance  with  the 

procedures  specified  in  § 1020  of 

this  part 


8 


.1010 


Where  the  Administrator,  after  notice 
and  opportunity  for  a  hearing, 
determines  that  an  employer  has 
committed  a  violation  identified  in 

S .1005(a)  of  this  part  the  employer 

shall  be  disqualified  from  employing  F-1 
6tudent(8]  under  section  221  of  the  Act. 
The  Administrator  shall  so  notify  the 
Attorney  General  and  ETA  pursuant  to 

S .1055  of  this  part  Upon  receipt 

of  the  Administrator's  notice,  the 
Attorney  General  and  ETA  shall  take 

the  action  specified  in  S 1055  of  this 

part  i.e..  cancel  any  existing 
attestation(8)  or  work  authorizations, 
and  shall  not  accept  future  attestation(s] 
or  grant  new  work  euithorization(s]  with 
respect  to  that  employer. 

9 -lOIS    WrHten  notice  and  servlee 


of  Administrator's  determination. 

(a)  The  Administrator's  written 
determination,  issued  pursuant  to 

99 1005  and 1010  of  this  part, 

shall  be  served  on  the  employer  by 
personal  service  or  by  certified  mail  at 
the  address  of  the  employer  or  the 
employer's  agent  shown  on  the 
attestation.  Where  service  by  certified 
mail  is  not  accepted  by  the  employer, 
the  Administrator  may  exercise 
discretion  to  serve'  the  determination  by 
regular  mail. 

(b)  The  Administrator's  written 
determination,  issued  pursuant  to 

9  9 1005  and 1010  of  this  part, 

shall: 

(1)  Set  forth  the  Administrator's 
determination  of  the  violation(s)  and  the 
Administrator's  reason  or  reasons 
therefor. 


(2)  Inform  the  employer  that  it  may 
request  a  hearing  pursuant  to 

9 1020  of  this  part 

(3)  Inform  the  employer  that  in  the 
absence  of  a  timely  request  for  a 
hearing,  received  by  the  Chief 
Administrative  Law  Judge  within  15 
calendar  days  of  the  date  of  the 
determination,  the  determination  of  the 
Administrator  shall  become  fmal  and 
not  appealable. 

(4)  Set  forth  the  procedure  for 
requesting  a  hearing,  and  give  the 
addresses  of  the  Chief  Administrative 
Law  Judge  (with  whom  the  request  must 
be  filed)  and  the  representative  of  the 
Solicitor  of  Labor  (who  must  be  served 
with  a  copy  of  the  request). 

(5)  Inform  the  employer  that  if  no 
timely  request  for  a  hearing  is  filed 

pursuant  to  9 '1020  of  this  part  the 

employer  shall  be  disquahfied  from 
employing  F-1  students,  effective  upon 
the  expiration  of  the  period  for  filing  a 
request  for  a  hearing.  In  such  event  the 
Administrator  shall,  pursuant  to 

9 1055  of  this  part,  notify  ETA  and 

the  Attorney  General  of  the  occurrence 
of  a  violation  by  the  employer,  and  that 
the  employer  has  been  disqualified  from 
employing  F-1  students. 

9 .1020    Request  for  hearing. 

(a)  An  employer  desiring  to  request  an 
administrative  hearing  on  a 
determination  issued  pursuant  to 

9 .1015  of  this  part  shall  make  such 

request  in  writing  to  the  Chief 
Administrative  Law  Judge  at  the  address 
stated  in  the  notice  of  determination. 
Copies  of  the  request  shall  be  served 
upon  the  Wage  and  Hour  Division 
official  who  issued  the  notice  of 
determination  and  upon  the 
representative  of  the  Solicitor  of  Labor 
identified  in  the  notice  of  determination. 

(b)  No  particular  form  is  prescribed 
for  any  request  for  hearing  permitted  by 
this  section.  However,  any  such  request 
shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written; 

(3)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  giving  rise 
to  such  request; 

(4)  State  the  specific  reason  or 
reasons  why  the  employer  believes  such 
determination  is  in  erron 

(5)  Be  signed  by  the  employer  making 
&e  request  or  by  an  authorized 
representative  of  the  employer  and 

(6)  Inclilde  the  address  at  which  the 
employer  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(c)  The  request  for  such  hearing  must 
be  received  by  the  Chief  Administrative 
Law  Judge,  at  the  address  stated  in  the 
Administrator's  notice  of  determination, 


no  later  than  15  calendar  days  after  the 
date  of  the  determination. 

(d)  The  request  may  be  filed  in  person, 
by  facsimile  transmission,  by  certified  or 
regular  mail,  or  by  courier  service.  For 
the  requesting  party's  protection,  if  the 
request  is  by  mail,  it  should  be  by 
certified  mail.  If  the  request  is  by 
facsimile  transmission,  the  original  of 
the  request,  signed  by  the  employer  or 
authorized  representative,  shall  be  filed 
within  ten  days  thereafter. 

(e)  A  copy  of  the  request  for  a  hearing 
shall  be  sent  by  the  requestor  to  the 
Administrator  at  the  address  shown  on  ' 
the  Administrator's  notice  of 
determination. 

8 102S    Rules  of  practice  for 

admlnlstratWe  law  Judge  proceedings. 

(a)  Except  as  specifically  provided  in    . 
this  subpart  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart  the  "Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges"  established  by  the  Secretary  at 
29  CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 

(b)  As  provided  in  the  Administrative 
Procedure  Act,  5  U.S.C.  556,  any  oral  or 
documentary  evidence  may  be  received 
in  proceedings  under  this  part.  The 
Federal  Rules  of  Evidence  and  subpart  B 
of  the  Rules  of  Practice  and  Procedure 
for  Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges  (29 
CFR  part  la  subpart  B)  shall  not  apply, 
but  principles  designed  to  ensure 
production  of  relevant  and  probative 
evidence  shall  guide  the  admission  of 
evidence.  The  administrative  law  judge 
may  exclude  evidence  which  is 
immaterial,  irrelevant  or  unduly 
repetitive. 

9 .1030    Service  and  computation  of 

time. 

(a)  Under  this  subpart,  a  party  may 
serve  any  pleading  or  document  by 
regular  mail  Service  on  a  party  is 
complete  upon  mailing  to  the  last  known 
address.  No  additional  time  for  filing  or 
response  is  authorized  where  service  is 
by  mail.  In  the  interest  of  expeditious 
proceedings,  the  administrative  law 
judge  may  direct  the  parties  to  serve 
pleadings  or  documents  by  a  method 
other  than  regular  mail. 

(b)  Two  (2)  copies  of  all  pleadings  and 
other  documents  in  any  administrative 
law  judge  proceeding  shall  be  served  on 
the  attorneys  for  the  Administrator.  One 
copy  shall  be  served  on  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  Office  of  the  Solicitor.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-2718,  Washington, 
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DC  20210.  and  one  copy  on  the  attorney 
representing  the  Administrator  in  the 
proceeding. 

(c)  Time  under  this  subpart  shall  be 
computed  beginning  with  the  day 
following  the  action  and  includes  the 
last  day  of  the  period  unless  it  is  a 
Saturday,  Sunday,  or  federally-observed 
holiday,  in  which  case  the  time  period 
includes  the  next  business  day. 


5 


.1035    AdmMstnrtivs  law  |udg« 


procsffdtnQS. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 

accordance  with  S -1020  of  this  part. 

the  Chief  Administrative  Law  Judge 
shall  promptly  appoint  an 
administrative  law  judge  to  hear  the 
case. 

(b)  The  date  of  the  hearing  shall  be 
not  more  than  60  calendar  days  from  the 
date  of  the  Chief  Administrative  Law 
Judge's  receipt  of  the  request  for 
hearing. 

(c)  The  administrative  law  judge  may 
prescribe  a  schedule  by  which  the 
parties  are  permitted  to  file  a  prehearing 
brief  or  other  written  statement  of  fact 
or  law.  Any  such  brief  or  statement  shall 
be  served  upon  each  other  party  in 

accordance  with  { .1030  of  this  part. 

Posthearing  briefs  shall  not  be  permitted 
except  at  the  request  of  the 
administrative  law  judge.  When 
permitted,  any  such  brief  shall  be 
limited  to  the  issue  or  issues  specified 
by  the  administrative  law  judge,  shall  be 
due  within  the  time  prescribed  by  the 
administrative  law  judge,  and  shall  be 

served  in  accordance  with  S .1030  of 

this  part. 

(dj  Amicus  curiae  participation  or 
intervention  by  interested  parties  may 
be  permitted  by  the  administrative  law 
judge  in  his/her  discretion  pursuant  to 
29  CFR  18.10.  If  such  participation  is 
granted,  the  amicus  curiae  and/or 
intervenor  shall  serve  all  documents  and 
be  served  by  the  parties  in  accordance 

with  S .1030  of  this  part  In  no  event, 

however,  shall  such  participation  be 
permitted  to  delay  the  proceedings 
beyond  the  deadline  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 


9 


.1040    DMWon  and  ordw  Of 


admlnistrativ*  law  ludg*. 

(a)  Within  90  calendar  days  after 
receipt  of  the  transcript  of  the  hearing, 
the  administrative  law  judge  shall  issue 
a  decision. 

(b)  The  decision  of  the  administrative 
law  judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefore,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm. 


deny,  reverse,  or  modify,  in  whole  or  in 
part,  the  determination  of  the 
Administrator  the  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(c)  The  administrative  law  judge,  in 

accordance  with  § .940  (d)  and  (e)  of 

this  part,  shall  impose  upon  the 
employer  the  burden  of  proving  the 
validity  of  and  compliance  with  the 
attestation. 

(d)  If  the  administrative  law  judge 
finds  that  the  employer  has  failed  to  pay 
the  required  wage  rate  or  has  provided 
an  attestation  which  is  materially  false, 
the  judge  shall  order  that  the  employer 
be  disqualified  from  employing  F-1 
students. 

(e)  In  the  event  that  the 
Administrator's  determination(8)  of 
wage  violation(s)  is  based  upon  a  wage 
determination  obtained  by  the 
Administrator  from  ETA  during  the 
investigation  (paragraph  (b)(6)  of 
Appendix  A  of  subpart  J  of  this  part), 
the  administrative  law  judge  shall  not 
determine  the  prevailing  wage  rate  de 
novo,  but  shall,  based  on  the  evidence 
(including  the  ETA  administrative 
record],  either  accept  the  wage 
determination  or  vacate  the  wage 
determination.  If  the  wage 
determination  is  vacated,  the 
administrative  law  judge  shall  remand 
the  case  to  the  Administrator,  who  may 
then  refer  the  matter  to  ETA  and,  upon 
the  issuance  of  a  new  wage 
determination  by  ETA.  resubmit  the 
case  to  the  administrative  law  judge. 
Under  no  circumstances  shall  source 
data  obtained  in  confidence  by  ETA,  or 
the  names  of  estabhshments  contacted 
by  ETA,  be  submitted  into  evidence  or 
otherwise  disclosed. 

(f)  The  administrative  law  judge  shall 
not  render  determinations  as  to  the 
legality  of  a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(g)  The  decision  shall  be  served  on  all 
parties  in  person  or  by  certified  or 
regular  mail. 

.  1 045    Secretary's  r« view  of 


administratlva  law  (udga'a  dadslon. 

(a)  Any  party  desiring  review  of  the 
decision  and  order  of  an  administrative 
law  judge  shall  petition  the  Secretary  to 
review  the  decision  and  order.  To  be 
elective,  such  petition  must  be  received 
by  the  Secretary  within  30  calendar 
days  of  the  date  of  the  decision  and 
order.  Copies  of  the  petition  shall  be 
served  on  all  parties  and  the 
administrative  law  judge. 

(b)  No  particular  form  is  prescribed 
for  any  petition  for  the  Secretary's 
review  permitted  by  this  subpart. 
However,  any  such  petition  shall: 


(1)  Be  dated: 

(2)  Be  typewritten  or  legibly  written: 

(3)  Specify  the  issue  or  issues  stated 
in  the  administrative  law  judge  decision 
and  order  giving  rise  to  such  petition: 

(4)  State  the  specific  reason  or 
reasons  why  the  party  petitioning  for 
review  believes  such  decision  and  order 
are  in  error: 

(5)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  party: 

(6)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto;  and 

(7)  Attach  copies  of  the  administrative 
law  judge's  decision  and  order,  and  any 
other  record  documents  which  would 
assist  the  Secretary  in  determining 
whether  review  is  warranted. 

(c)  Whenever  the  Secretary 
determines  to  review  the  decision  and 
order  of  an  administrative  law  judge,  a 
notice  of  the  Secretary's  determination 
shall  be  served  upon  the  administrative 
law  judge  and  all  parties  within  30 
calendar  days  after  the  Secretary's 
receipt  of  the  petition  for  review. 

(d)  Upon  receipt  of  the  Secretary's 
notice,  the  Office  of  Administrative  Law 
Judges  shall  within  15  calendar  days 
forward  the  complete  hearing  record  to 
the  Secretary. 

(e)  The  Secretary's  notice  may         ' 
specify: 

(1)  The  issue  or  issues  to  be  reviewed: 

(2)  The  form  in  which  submissions 
shall  be  made  by  the  parties  (e.g., 
briefs): 

(3)  "The  time  within  which  such 
submissions  shall  be  made. 

(f)  All  documents  submitted  to  the 
Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  Washington,  DC  20210,  Attention: 
Executive  Director,  Office  of 
Administrative  Appeals,  room  S-4309J 
An  original  and  two  copies  of  all 
documents  shall  be  filed.  Documents  are 
not  deemed  filed  with  the  Secretary 
until  actually  received  by  the  Secretary. 
All  documents,  including  documents 
filed  by  mail,  must  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(g)  Copies  of  all  documents  filed  with 
the  Secretary  shall  be  served  upon  all 
other  parties  involved  in  the  proceeding. 
Service  upon  the  Administrator  shall  be 

in  accordance  with  § 1030(b)  of  this 

part. 

(h)  The  Secretary's  final  decision  shall 
be  issued  within  180  calendar  days  from 
the  date  of  the  notice  of  intent  to  review. 
The  Secretary's  decision  shall  be  served 
upon  all  parties  and  the  administrative 
law  judge. 
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(i)  Upon  issuance  of  the  Secretary's 
decision,  the  Secretary  shall  transmit 
the  entire  record  to  the  Chief 
Administrative  Law  Judge  for  custody 
pursuant  to  § 1050  of  this  part. 


§. 


.1050    Administrativs  racord. 


The  official  record  of  every  completed 
administrative  hearing  procedure 
provided  by  subpart  K  of  this  part  shall 
be  maintained  and  filed  under  the 
custody  and  control  of  the  Chief 
Administrative  Law  Judge.  Upon  receipt 
of  a  complaint  seeking  review  of  the 
final  agency  action  in  a  United  States 
District  Court,  the  Chief  Administrative 
Law  Judge  shall  certify  the  official 
record  and  shall  transmit  such  record  to 
the  clerk  of  the  court. 

§ 10S5    Notice  to  the  Employment  and 

Training  Administration  (ETA)  and  tite 
Attorney  General  (AG). 

(a)  The  Administrator  shall  notify  the 
Attorney  General  and  ETA  of  the  final 
determination  of  a  violation  by  an 
employer,  and  of  the  disqualification  of 
the  employer  from  employing  F-1 
students,  upon  the  earliest  of  the 
following  events: 

(1)  When  the  Administrator  issues  a 
written  determination  that  the  employer 
has  committed  a  violation,  and  no 
timely  request  for  hearing  is  made  by 

the  employer  pursuant  to  S 1020  of 

this  part:  or 

(2)  When,  after  a  hearing  on  a  timely 

request  pursuant  to  S 1020  of  this 

part,  the  administrative  law  judge  issues 
a  decision  and  order  finding  a  violation 
by  the  employer:  or 

(3)  When,  although  the  administrative 
law  judge  found  that  there  was  no 
violation  by  the  employer,  the  Secretary, 
upon  subsequent  review  upon  a  timely 

request  pursuant  to  § 1045  of  this 

part,  issues  a  decision  finding  that  a 
violation  was  committed  by  the 
employer. 

(b)  The  Attorney  General,  upon 
receipt  of  notification  from  the 
Administrator  pursuant  to  paragraph  (a) 
of  this  section,  shall  take  appropriate 
action  to  cancel  work  authorization  to 
F-1  students  for  employment  with  that 
employer,  and  to  prevent  issuance  of 
new  work  authorization  with  respect  to 
that  employer. 

(1)  The  Administrator's  notice  to  the 
Attorney  General  shall,  to  the  extent 
known  from  the  investigation,  specify 
the  school(s)  which  issued  work 
authorization  for  the  F-1  students  who 
were  employed  by  the  employer.  The 
Attorney  General  shall  inform  the 
appropriate  authority  at  each  of  the 
specified  school(s)  that  any  work 
authorization(s)  issued  for  F-1 
student(;)  to  be  employed  by  that 


employer  shall  immediately  be  revoked, 
and  that  no  new  work  authorization 
shall  be  issued  for  employment  of  F-1 
student(s)  by  that  employer.  The 
Attorney  General  shall,  in  addition,  take 
any  other  appropriate  action  to 
effectuate  the  disqualification  of  that 
employer  through  revocation  of  work 
authorization(8)  at  any  other  school(s) 
that  may  authorize  employment  with  the 
disqualified  employer. 

(2)  A  copy  of  the  Administrator's 
notice  to  the  Attorney  General  may  also 
be  sent  by  the  Administrator  to  each 
school  identified  in  the  notice  as  a 
school  from  which  F-1  students  have 
been  employed  by  the  disqualified 
employer.  Such  copy  of  the 
Administrator's  notice,  upon  receipt  by 
the  school,  shall  constitute  sufficient 
notice  for  the  DSO  to  revoke  work 
authorization(s)  and  to  refuse  to  issue 
new  work  authorization(s)  for 
employment  of  F-1  students  by  that 
employer.  Any  school  which  issued  or 
may  issue  work  authorization(s)  for 
employment  of  any  F-1  student (s)  by  the 
employer,  but  which  was  not  known  by 
the  Administrator  to  have  done  so,  or 
notified  by  copy  of  the  Administrator's 
decision,  shall  comply  with  any 
instructions  from  the  Attorney  General 
regarding  revocation  and  nonissuance  of 
work  authorization  for  employment  of 
any  F-1  8tudent(8)  by  the  employer.  In 
addition,  any  school  (whether  or  not  it 
received  a  copy  of  the  Administrator's 
notice  to  the  Attorney  General  regarding 
the  employer)  shall  revoke  F-1  work 
authorization(s)  and  refuse  to  issue  new 
F-1  work  authorization(s)  for  any 
employer  which  is  identified  as  a 
disqualified  employer  on  the  list 
published  periodically  in  the  Federal 
Register  by  ETA. 

(3)  Continued  or  new  employment  of 
any  F-1  student  by  the  employer  shall 
constitute  a  violation  of  the  INA's 
employer  sanctions  provisions, 
irrespective  of  whether  the  F-1  student's 
work  authorization  has  been  formally 
revoked  by  the  DSO  or  INS. 

(c)  ETA,  upon  receipt  of  the 
Administrator's  notice  pu.'suant  to 
paragraph  (a)  of  this  section,  shall 
cancel  any  F-1  attestation  filed  by  the 
employer  under  subpart  J  of  this  part, 
shall  not  accept  for  filing  any  attestation 
submitted  by  the  employer,  and  shall  so 
notify  the  employer. 

§ .  1060    Non-applicablllty  of  the  Equal 

Access  to  Justice  Act 

A  proceeding  under  subpart  K  of  this 
part  is  not  subject  to  the  Equal  Access 
to  Justice  Act,  as  amended,  5  U.S.C.  504. 
In  such  a  proceeding,  the  administrative 
law  judge  shall  have  no  authority  to 
award  attorney  fees  and/or  other 


litigation  expenses  pursuant  to  the 
provisions  of  the  Equal  Access  to  Justice 
Act. 

Adoption  of  the  Interim  Final  Rule 

The  agency-specific  adoption  of  the 
joint  rule,  which  appears  at  the  end  of 
the  common  preamble,  appears  below: 

TITLE  20— EMPLOYEES'  BENEHTS 

CHAPTER  V— EMPLOYMENT  AND 
TRAINING  ADMINISTRATION. 
DEPARTMENT  OF  LABOR 

Accordingly,  part  655  of  Chapter  V  of 
Title  20,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  655— TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  655  is 
revised  to  read  as  follows: 

Authority:  Section  655.0  issued  under  B 
U.S.C.  1101(a){15)(H)  (i)  and  (ii).  1182  (m)  and 
(n).  1184. 1188,  and  1288(c);  29  U.S.C.  49  et 
seq.;  sec.  3(c)(1),  Pub.  L  101-238. 103  Stat. 
2099.  2103  (8  U.S.C.  1182  note):  sec.  221(a), 
Pub.  L  101-649. 104  Stat.  4978,  5027  (8  U.S.C. 
1184  note):  and  0  CFR  214.2(h)(4)(i). 

Section  665.00  issued  under  8  IJ.S.C. 
1101(a)(15)(H)(ii).  1184.  and  1188:  29  U.S.C.  49 
et  aeq.:  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C 
1101(a)(l5)(H)(ii)(b)  and  1184:  29  U.S.C.  49  el 
seq.:  and  8  CFR  214.2(h](4)(i). 

Subpart  B  issued  under  8  U.S.C 
1101[a)(15}(H](ii)(a),  1184.  and  1188:  and  29 
U.S.C.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(a).  1182(m),  and  1184:  29 
U.S.C.  49  et  seq.;  and  sec  3(c)(1).  Pub.  L.  101- 
23a  103  Stat.  2090.  2103  (8  U.S.C.  1182  note). 

Subparts  F  and  G  issued  under  8  U.S.C 
1184  and  1288(c):  and  29  U.S.C.  49  et  seq. 

Subparts  H  and  I  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(b).  1182(n).  and  1184;  and  29 
U.S.C.  49  et  seq. 

Subparts  )  and  K  issued  under  29  U.S.C.  49 
et  seq.:  and  sec.  221(a).  Pub.  L  101-649. 104 
Stat.  4978,  5027  (8  U.S.C  1184  note). 

2.  Section  655.0  is  amended  by  adding 
a  new  paragraph  (e),  to  read  as  follows: 

§  655.0    Scope  and  purpose  of  part  ' 

•  •  •  *  * 

(e)  Subparts  /  and  K  of  this  part 
Subparts  J  and  K  of  this  part  set  forth 
the  process  by  which  employers  can  file 
attestations  with  the  Department  of 
Labor  for  the  purpose  of  employing 
nonimmigrant  alien  students  on  F-visas 
in  off-campus  employment  and 
enforcement  provisions  relating  thereto. 

§655.000    (Redesignated] 

3.  Section  655.000  of  part  655  is 
redesignated  as  {  655.4  of  subpart  A  of 
part  655:  and  newly  designated  \  G55.4  is 
revised  to  read  as  follows: 
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§655.4    TamtaryetQiMin. 

Subpart  A  of  this  part  does  not  apply 
to  temporary  employment  in  the 
Territory  of  Guam,  and  the  Department 
of  Labor  does  not  certify  to  the 
Immigration  and  Naturalization  Service 
(INS]  the  temporary  employment  of 
nonimmigrant  aliens  under  H-2B  visas 
in  the  Territory  of  Guam.  Pursuant  to 
INS  regulations,  that  function  is 
performed  by  the  Governor  of  Guam,  or 
the  Governor's  designated 
representative  within  the  Territorial 
Government. 

4.  A  new  {  655.215  is  added  to  subpart 
C  to  read  as  follows: 

§655.215    Tarritory  Of  Guam. 

Subpart  C  of  this  part  does  not  apply 
to  temporary  employment  in  the 
Territory  of  Guam,  and  the  Department 
of  Labor  does  not  certify  to  the 
Immigration  and  Naturalization  Service 
(INS)  the  temporary  employment  of 
nonimmigrant  aliens  under  H-2B  visas 
in  the  Territory  of  Guam.  Pursuant  to 
INS  regulations,  that  function  is 
performed  by  the  Governor  of  Guam,  or 
the  Governor's  designated 
representative  within  the  Territorial 
Government 

5.  Part  655  is  amended  by  adding  new 
subparts  ]  and  K  as  set  forth  at  the  end 
of  the  common  f>reamble. 

Subpart .)— Attattadon*  by  Emptoyars 

UainQ  F>1  Studanfa  In  Off^ampus  Work 

Sec 

655.900    Purpose,  procedure  and 

appKcatrihty  of  subparts )  and  K  of  this 

part 
655.910    Overview  of  process. 
655.920    Definitions. 
655.930    Addresses  of  Department  of  Labor 

regional  offices. 
655.940    Employer  attestations. 
655.950    Public  access. 
Appandtx  A  to  Subpart  J— Oocumantation 
In  Support  of  Attestations  Made  by 
Emptoyars 

Subpart  K— Enf  orcamant  of  ttia  Attaatatton 

Eniployara  UIMikig  F~1  Studanta  In  Of^ 
campus  Work. 

Sec. 

655.1000    Enforcement  authority  of 

Administrator.  Wage  and  Hour  Division. 
655.1005    Compiainls  and  investigative 

proceduies. 


S«c 

6SS.10H)    Remedies. 

655.1015    Written  notice  and  service  of 

Administrator's  determination. 
655.1020    Request  for  hearing. 
655.1025    Rules  of  practice  for  administrative 

taw  judge  proceedings: 
655.1030    Service  and  computation  of  time. 
655.1035    Administrative  law  judge 

proceedings. 
655.1040    Decision  and  order  of 

administrative  law  judge. 
655.1045    Secretary's  review  of 

■dministrative  law  judge's  decision. 
655.1060    Administrative  record. 
655.1055    Notice  to  the  Employment  and 

Training  Administration  (ETA)  and  the 

Attorney  General  (AG). 
655.1060    Non-applicability  of  the  Equal 

Access  to  justice  Act 
Signed  at  Washington.  DC,  this  2Sth  day  of 
Oct.  1991. 
Roberts  T.  Joaas, 

Assistant  Secretary  for  Employment  and 
Training. 

Can  M.  DtHuuiguas. 

Assistant  Secretary  for  Employment 
Standards. 
Lynn  Martin. 
Secretary  of  Labor. 

TITLE  29— LABOR 

CHAPTER  V— WAGE  AND  HOUR  DIVISION, 
DEPARTMENT  OF  LABOR 

Accordingly,  title  29,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  part  508  to  read  as  set  forth  below 
and  subparts  ]  and  K  are  added  to  new 
part  508  as  set  forth  at  the  end  of  the 
common  preamble. 

PART  50«— ATTESTATK>NS  FILED  BY 
EMPLOYEftS  UTH.IZINQ  F-1 
STUDENTS  FOR  OFF-CAMPUS  WORK 

Subparts  A,  B.  C.  D,  E,  F.  Q,  H,  and  I 
[ReservMll 


Suttpaft  J— Altaatationa  by  Employara 
Using  F-1  Studanta  m  OM-Campua  Work 

508.900    Purpose,  procedure  and 

applicability  of  subparts  J  and  K  of  this 
part. 

508.910    Overview  of  process. 

508.920    Definitions. 


Sec 

508.930    Addresses  of  Department  of  Lalx^r 

regional  offices 
S06.M0    Employer  attestations. 
508.950    Public  access. 

Appendix  A  ta  Sabpart  J— Oocumantation 
m  Support  of  Attaatatlons  Made  by 
Employara 


Subpart  K— Enforcament  of  th« 
Attestation  Process  for  Attestations 
FHed  by  Employers  UtiNzing  F-1 
Students  In  Off-campus  Work. 

508.1000    Enforcement  authority  of 

Administrator.  Wage  and  Hour  Divisioi^. 
508.1005    Complaints  and  investigative 

procedures. 
508.1010    Remedies. 
508.1015    Written  notice  and  service  of 

Administrator's  determinatioa. 
5O&102O    Request  for  hearing. 
508.1025    Rules  of  practice  for  administratiye 

law  judge  proceedings. 
506.1030    Service  and  computation  of  time. 
508.1035    Administrative  law  judge 

proceedings. 
508.1040    Decision  and  order  of 

administrative  law  judge. 
508.1045    Secretary's  review  of 

administrative  law  judge's  decision. 
508.1050    Administrative  record. 
508.1055    Notice  to  the  Employment  and 

Training  Administration  (ETA)  and  the 

Attorney  General  (AC). 
508.1060    Non-applicability  of  the  Equal 

Access  to  Justice  Act 

Autherity:  29  VS.C.  49  et  seq.;  and  sec. 
221(a).  Pub.  L  101-649. 104  Stat.  497a  5027  (8 
U.&C  1184  note). 

Signed  at  Washington.  E>C.  this  28th  day  ol 
October  1991. 
Roberts  T.  )oDes. 

Assistant  Secretary  for  Employment  and 
Training. 

Cari  M.  Dominguez, 
Assistant  Secretary  of  Employment 
Standards. 
Ljrnn  Martin. 
Secretary  of  Labor. 

Nota:  Attachment  (Not  to  be  Codified  with 
the  CFR):  Fonn  ETA-9034.  Printed  below  is  a 
copy  of  Form  ETA-9034. 

aauNa  code  «$io-io-m,  «sio-27-m 
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Attestation  by  Etnployers  For 
Off-Canipus  work  Authorization 
for  F-1  Students 


U.S.  Department  of  Labor 

Employment  and  Trsinir>g  Adminittrstion 
U.S.  Employmsn  Ssrvios 


^ 


PART  A:    OFFER  OF  EMPtOYMENT 


1.  Employer  (Full  Legal  Name  o(  Employer) 


2.  Address  (No.,  Stresi,  City,  Stats  and  ZIP  Code) 


3.  Teleptwns  Number  (Arss  Cods  and  Number) 


0MB  Approval  ^4o.  1205^1* 
Expiration  Pats:  04/30/92 


4.  Federal  Employer  1.0.  Number 


5.  Occupsiional  Information  (ComirxM  on  reverse  side  If  necsssary) 

b.  TvwDlBit  c.  futeofPay 
Occupational 
Division 
$ 


a.  Titles  or  Jobs  to  be 
Filled  by  F-1  Students 


d.  Locstlon(s)  Where  Allen(s) 
Will  worti  (see  instrvfctions) 


S 
$ 

s 


PART  B:    EMPLOYER  ATTESTATIONS 


.P«. 

-PW. 
-per 


Recruitment  Attestation. 


a.    Recruitment  for  the  position($)  idontined  in  this  sttestation  was  conducted  for  60  days,  and  a  sufficisni  number  of  US  workart  wera  km 


able,  qualified  and  available  for  the  positlon(s): 

(i)        A  job  order  for  the  po$rtion(s)  was  on  file  tor  60  consecutive  days  ending 


I 


with  the 


"^  '      Data  State  Employment  Service  Name   ' 

(II)        A  vacancy  anr»uncement($)  for  ttie  positlon(s)  was  posted   at  the  place  of  employment  for  60  consecutive  days. 

b.  Recruitment  for  the  posltion(s)  identiHed  in  this  attestation  will  b«  conducted  for  each  F-l  student  hired  mors  than  90  days  after  the  end  o( 
the  recruitment  period  referenced  in  Item  6  s.  F-1  students  will  be  hired  only  when  recruitment  did  not  result  in  a  sufTicient  number  of  U  S 
workers  who  were  able,  qualified  and  available.  >""ow  oi  u.a. 

.   (1)         A  job  order  will  be  on  file  with  the  tocal  ofnce  of  the  State  employn^ent  service  indicated  above  until  September  ».  1994;  or 

(I!)  A  Job  order  will  be  on  file  with  the  tocsl  office  of  the  State  enxjloyment  sarvica  indicated  above  for  60  consecutive  days  endino  no 
ttxxe  than  90  days  before  the  data  of  hirs  injj  a  vacancy  announcement(s)  will  be  posted  at  the  place  of  emoloymeni  tor  6C 
consecutive  days  ending  no  more  than  90  dsys  before  the  date  of  hire. 

7.       Wage  Aoestation.  ' 

F-l  Sluderits  and  other  similarfy  situated  workers  will  be  paid  the  actual  wage  tor  the  occupation  at  the  place  of  smploymem  or  the  orevailina 

wage  level  for  the  occupatioo  in  the  area  of  employment,  whichever  Is  greater.     i«H«»»«"n» 

PARTC:    EMPt.OYER  DECLARATIOH  

This  sttestation  will  be  submitted  to  the  educational  Institution  either  simultaneous  to  or  after  filing  with  the  Oepanmeni  of  Labor  (CXX)  K  no 
case  will  this  anestation  be  filed  with  an  educattonal  Instltuion  prtor  to  or  without  filing  with  OOL 

Pursuant  to  28  USC  1 746. 1  declare  under  penalty  of  perjury  the  Information  provided  on  this  form  Is  tnje  and  correct  m  addition  I  declare  t\» 
I  will  comply  with  DOL  regulations  governing  this  program  and  In  particular,  that  I  will  make  this  anesutton.  supponing  docurnematton.  and 
<«hef  records,  ntos^and  documents  svailable  to  officials  of  OOL,  upon  such  ofHcisl  request,  during  any  investlgatton  uTder  this  anestation  or 


Name  and  Title  of  the  Hiring  OfTicial 


Signature  of  the  Hiring  Official 


Dale 


FOR  t;s  GOVERNMENT  USE  ONLY:    By  virtue  of  my  signature  betow.  I  acknowledge  that  this  attastaUon  is  accepted  for  filing  on 
and  will  be  valid  to  September  M,  1994  unless  the  emptoyer  withdraws  It  or  Is  disqualified  from  en^toying  F-l  students  by  DOL 


"5i5- 


Signature  of  Authorized  DOC  Offidal 


ETA  Case  No. 


Data 


The  Department  of  Labor  Is  not  the  guarantor  of  tt>e  accuracy,  truthfulness  or  adequacy  of  en  anesutton  accepted  for  filing. 

Poblic  reporting  burden  tor  this  collection  of  information  is  estimateJ  to  average  60  minutes  per  rasponse.  inctuding  the  time  tor  reviewtno 
mtructioos.  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and^oft*!leilng  and  reKJg  mi  ^JStoTS 
informal^.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  ol  iMs  collactton  of  Worrittoo.  Including  suggisttons  tor  wduceS 
.Ji  ^^?;«  the  Office  of  information  Management,  Depertmem  of  Labor.  Room  NIMI.  200  Constltutton  Avenue.  N.W.,  Washingion,  O.C.  202ta 
snd  to  the  OITIce  of  Management  and  Budget.  Papefv»ork  Reduction  Project  (120S-0315)  Washington.  DC  20803. 
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INST»'VXTIOHS  fOU  COMPLCTINQ  FO»>M  tTA-»034 

ATTESTATtON  BY  CUPLOVE.RS  FOR  OFF-CAMPUS  WOiM 

AUTNOAIZATION  FOft  Ft  STUOCNTS 

IMPORTANT:  READ  CARCFUUY  SEFORE  COMPLETING  THE  FORM  I 

Prin  togibly  In  Ink  or  u(«  a  typt»»r)i«f.  Sign  antf  (taM  or*  lofm  In  ortglnti  ilgrwAxt.  CiUllon*  b«iow  to  •i09ol«lion*  arc  cHaliont  lo 
id«ntlcal  pfovitlon*  «  20  CFR  659,  Subpani  J  and  K,  and  29  Cf  R  Part  506,  Subpant  J  and  K. 

Employari  tMkIng  lo  hlf»  F-1  tkidamt  lof  ofT-campo*  amptoymani  mu«  tubmii  tha  complelad  and  dttad  original  Fo(m  tTA-9034  (or  a 
tacjimtia)  and  ona  copy  o*  iha  co«npieied  original  Form  FrA-9034  to  iha  Regional  Cani(ying  Otr.caf  m  iha  Oepartmam  of  Labor  (CXX), 
Empkjymani  and  Training  Adminlwiiion  (ETA)  Ragionat  0»rioa  having  juri»diction  ovar  Iha  Siaia  m  wNch  Iha  potttion  It  locatad  any 

lima  afiar  tha  latt  data  ot  racruiimaMl.  b\A  no  mora  than  60  day*  aftar  rha  laat  day  of  racA<iima««.  Saa    I J30  tor  001  Ragional 

Offica  addrawaa. 

Employara  moat  alio  aubmli  an  anastailon  lo  iha  aducational  in»titution(i)  at  which  iha  F-1  »tudani(»)  lo  ba  amptoyad  is  anrollad  in  a  tun 
coorta  of  uudy.  Tha  atiestarioo  may  ba  acbmitiad  •imoUaneooily  lo  OOL.  and  tha  aducai-onal  inaiituiion;  or  H  may  ba  «ubmittad  Hrat  to 
IXX  and  tubtaqMntly  to  tha  aducaiional  intiitutton.  ba'ora  an  accaptad  copy  la  ratu^nad  from  OOt  »  tha  aniployar.  k)  no  caaa  tfw» 
tha  anatiaiion  ba  aiAmiitad  to  tha  aducatiooal  inatitution  prlo*  to  or  withoul  aobmitting  to  OOL.  Saa  I WO  tor  davilad  axplanailor*. 

To  knowingfy  fwnlah  any  falsa  information  In  tha  praparation  of  iNi  torm.  or  to  aid.  abai  or  eoun»al  anoihar  lo  do  so  It  a  lalony 
puiishabia  by  $10,000  nna  or  flva  yaart  in  tha  panltamiary.  or  both  (18  US.C.  1001).  Oihar  paf>a««t  apply  at  wall  lo  fraud  and  misuta 
of  thit  immigration  doctjmant  (16  U  S  C.  1546)  and  to  parjury  with  raspad  10  thit  form  (18  U.S.C.  1546  and  1621). 


PART  A:       OFFER  OF  EMPLOYMENT 

(tarn  1.  Emptovar.  Enter  tha  lult  legal  nama  of  Iha  businata, 
firm,  or  orgar\lzaiiorv  or.  If  art  individual,  aniar  nam* 
used  for  legal  purposes  on  documama. 

Ham  2.        Addrasf.    Selfaipianatory. 

Items.        Tetephpna  Number.    Self  explanatory. 

item  4.         Federal    Employee    ID.    Number.  Enter    ih* 

ampioyar't  Federal  e^^ioyer  identification  number 
aatignad  by  iha  mwrnal  Revenue  Servic*. 

Item  5(a).  Titles  of  Jobt  to  be  Fitted  bv  F-i  S'jdentj.  Enter  tha 
common  name(t)  or  payroll  litla(s)  of  tha  job(s) 
being  of'ered. 

Item  8(b).  Two  dJQit  occupational  division.  Entar  iha  Iwo  digM 
coda  which  most  ctotaly  dascribet  tha  job(s)  i»  b* 


Itam  S(c).  Rata  of  Pav.  Enter  tha  salary  lo  ba  paid  m  tarma  of 
Iha  amount  par  hour,  wrnak,  yaar,  ate. 

Itam  8(d).  Locattoofsl  Where  Atienfsl  win  WorX,  Enter  iha  full 
address  of  the  site  or  tocattort  where  iha  work  wiN 
actually  ba  performed.  If  different  from  the  addraaa 
in  Nam  2. 

PART  »:    EMPLOYER  ATTESTATIONS 

Item  •.  RacrOUKaot  aiiestaitoa  Empioyars  muat  anatt  thai 
may  have  recmitad  tor  iha  posMen  for  60  days,  vid  tM  • 
ai^iclani  number  of  U.S.  workers  ware  not  abto.  quaMled  and 
avallabla.  To  satisfy  this  re<]ulre<T«ni  empfoyert  mutt  1.  placa  a 
iob  order  for  60  consecutive  days  with  tha  focal  office  of  the  State 
employment  service  In  the  area  of  intended  en^pkjymant.  ^nfl  j. 
post  a  vacancy  announcement  at  tha  place  of  business. 

Employers  must  also  anest  that  lor  an  F-1  studem(s)  hired  mora 
than  90  days  after  tf>e  and  of  the  60  day  racruMment  ratorancad 
above,  lubtequent  recruitment  wiB  ba  cortducied  prfor  lo  Mring 
each  ttudem(s).  To  tansfy  thit  anesiation  emptoyeri  must  either; 
1.  piece  an  open  j«5b  order  for  the  po$iiion<t)  with  the  local  office 
pf  the  Siaiemem  employment  tenrica  in  the  Intended  area  of 
anvfoymeni  unUI  September  30, 1994;  or,  2.  place  a  job  order 


with  tha  focal  office  of  the  State  ampfoymani  service  in  the  area 
of  Intended  empkjyment  for  60  consecutive  days,  ar>d  post  m 
annoorKameni  of  the  job  vacancy  for  60  consecutive  days,  at 
itie  empfoyer's  place  of  business.  The  60-day  job  order  and 
the  60-day  posting  of  tha  job  vacancy  shall  not  end  mora  than 
90  days  before  the  dale  of  hire. 

Itam  7.  Wa^e_  atieitatioo.  Employers  must  aresi  that  they 
will  pay  Iha  F-1  studeni(s)  and  any  other  smviarly  situated 
worker(s)  the  actual  wage  for  the  occupation  at  the  place  of 
employment  or  the  prevailing  wage  for  tfa  occupation  in  tl« 
•mended  area  ot  empioyrT>ent,  whichever  it  higher.  Tta 
empfoyar  shafl  update  ihe  pravailir>g  wage  for  the  occupadon 
named  in  the  anesiaion  on  an  annual  basis  ar>d  shall  continue 
paying  tha  actual  wage  or  tha  prevailing  wage  lor  tha  entire 
vafidfty  period  of  the  anasiaiioA. 


Tt»a  pravailing  wage  rate  for  poattions  named  in  t^e  atiesiaffon. 
unleu  twbieo  to  the  Davis-Bacon  Act  or  the  iMkNama/a-0>lra 
Senrica  Contract  Act.  is  tha  average  rata  of  wages  paid  lo 
workart  timila/ly  amptoyad  In  the  vaa  of  intended 
emptoymani  at  determined  by  a  pravairmg  wage  survey 
published  by  an  independam  authorltatfva  aourca  or  a 
prevailing  wage  finding  from  Iha  Siaia  Envtoyment  Service  h 
the  Intended  area  of  employment. 

Emptoyera  should  ba  prepared  lo  produce  documentary 
evidence  In  support  of  the  empk>yer  anestatfont  for  at  least  18 
montha  from  tha  ctosing  data  of  the  recruitment  period  to  which 
the  docunDonution  ia  applicable,  and  rrMka  it  avaliabto  la 
officials  of  OOL  upon  such  officiala'  raqueai  See  Appendix  A  to 
subpart  J  for  ^idanca  on  tha  docunrtamaiion  to  support  mea* 
aitestationa. 

PART  C:    EMPLOYER  DECLARATION 

By  signing  thit  form,  the  hiring  official  is  anotling  to:  tf« 
accuracy  of  the  information  on  tha  form,  and  ^avir^  complied 
with  tha  conditions  of  PaSLBl^K^PLQ^EW  AnESTMlQNl- 
Falsa  ttaten^enta  are  subject  to  Federal  crimir«i  penalties,  aa 
sTafed  above.  If  the  Secretary  of  Labor  determir^es  th«i  tn 
employer  has  provided  an  anesiation  that  Is  materially  falsa  or 
has  failed  w  pay  wages  m  accordance  with  the  anettatiorv 
after  notice  and  an  opportunity  for  a  having,  tha  err>pioyar 
Shalt  ba  disqualified  from  amptoying  an  F-i  ttudani. 


Ihe  oepanmeni  of  Labor  will  accept  ihia  attatution  upon  receipt  torn  tU  ernployar.  TT<a  empfoyar  may  aubmR  8  to  tto  aducationai 
^ITT-  r"^.y'^"^.°lP'P«^''^  °<  tabor  accptanca,  for  offnca-Wwork  J^uZ^rTZi^  A  S?2^ 
T^^T  T  I^^^^Jl  Oepertmant-a  aceapt»Ka.  or  notiTlcatton  of  nonacceptanca  wW  be  return*,  to  S^Zjoyar^iNn^J 

L  tt^.?«^«^!2!!2;  IS^^^^l^  *^  ^  •ecaptad  aoeetoiton  to  iha  aducaiforal  mawmton  thaR  raauft  in  nottficatfon 
tothau.S.Atto««ajrOanariilN«il»aitvtey«doe»noih*irai»aW«itot«looonmewH»i«iaDapartma«o»Labor. 
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TWO-DIGIT  OCCUPAl  lONAL  DIVISIONS 

PROFESSIONAL.  TECHNICAL.  AND  MANAGERIAL  OCCUPATIONS 

00/01  OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING  AND 
SURVEYING 

02  OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL  SCIENCES 

03  COMPUTER-RELATED  OCCUPATIONS 

04  OCCUPATIONS  IN  LIFE  SCJENCES 

05  OCCUPATIONS  IN  SOCIAL  SCIENCES 

07  OCCUPATIONS  IN  MEDICINE  AND  HEALTH 

09  OCCUPATIONS  IN  EDUCATION 

10  OCCUPATIONS  IN  MUSEUM.  LIBRARY.  AND  ARCHIVAL  SCIENCES 

11  OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

12  OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 

13  OCCUPATIONS  IN  WRITING 

14  OCCUPATIONS  IN  ART 

15  OCCUPATIONS  IN  ENTERTAINMENT  AND  RECREATION 

16  OCCUPATIONS  ADMINISTRATIVE  SPECIALIZATIONS 

18  MANAGERS  AND  OFFICULS 

19  MISCELLANEOUS  PROFESSIONAL.  TECHNICAL.  AND  MANAGERIAL  OCCUPATIONS 

CLERICAL  AND  SALES  OCCUPATIONS 

20  STENOGRAPHY.  TYPING.  FILING  AND  RELATED  OCCUPATIONS 

21  COMPUTING  AND  ACCOUNT-RECORDING  OCCUPATIONS 

22  PRODUCTION  AND  STOCK  aERKS  AND  RELATED  OCCUPATIONS 

23  INFORMATION  AND  MESSAGE  DISTRIBUTION  OCCUPATIONS 

24  MISCELLANEOUS  CLERICAL  OCCUPATIONS 

25  SALES  OCCUPATIONS.  SERVICES 

26  SALES  OCCUPATIONS.  CONSUMABLE  COMMODITIES 

27  SALES  OCCUPATIONS.  OTHER  COMMODITIES 

29  MISCELLANEOUS  SALES  OCCUPATIONS 

SERVICE  OCCUPATIONS 

30  DOMESTIC  SERVICE  OCCUPATIONS 

31  FOOD  AND  BEVERAGE  PREPARATION  AND  SERVICE  OCCUPATIONS 

32  LODGING  AND  RELATED  SERVICE  OCCUPATIONS 

33  BARBERING.  COSMETOLOGY.  AND  RELATED  SERVICE  OCCUPATIONS 

34  AMUSEMENT  AND  RECREATION  SERVICE  OCCUPATIONS 

35  MISCELLANEOUS  PERSONAL  SERVICE  OCCUPATIONS 

36  APPAREL  AND  FURNISHINGS  SERVICE  OCCUPATIONS 

37  PROTECTIVE  SERVICE  OCCUPATIONS 

38  BUILDING  AND  RELATED  SERVICE  OCCUPATIONS 

AGRICULTURAL.  FISHERY.  FORESTRY,  AND  RELATED  OCCUPATIONS 

40  PLANT  FARMING  OCCUPATIONS 

41  ANIMAL  FARMING  OCCUPATIONS 

42  MISCELLANEOUS  AGRICULTURAL  AND  RELATED  OCCUPATIONS 

44  FISHERY  AND  RELATED  OCCUPATIONS 

45  FORESTRY  OCCUPATIONS 

46  HUNTING.  TRAPPING  AND  RELATED  OCCUPATIONS 

PROCESSING  OCCUPATIONS 

50  OCCUPATIONS  IN  PROCESSING  OF  METAL 

5 1  ORE  REFINING  AND  FOUNDRY  OCCUPATIONS 

52  OCCUPATIONS  IN  PROCESSING  OF  FOOD.  TOBACCO.  AND  RELATED  PRODUCTS 
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53  OCCUPATIONS  IN  PROCESSING  OF  PAPER  AND  RELATED  MATtRIALS 

54  OCCUPATIONS  IN  PROCESSING  OF  PETROLEUM.  COAL,  NATURAL  AND  MANUFACTURED  GAS 
AND  RELATED  PRODUCTS 

55  OCCUPATIONS  IN  PROCESSING  OF  RUBBER.  PAINT  AND  RELATED  PRODUCTS 

56  OCCUPATIONS  IN  PROCESSING  OF  WOOD  AND  WOOD  PRODUCTS 

57  OCCUPATIONS  IN  PROCESSING  OF  STONE.  CLAY.  GLASS  AND  RELATED  PRODUCTS 

58  OCCUPATIONS  IN  PROCESSING  OF  LEATHER.  TEXTILES  AND  RELATED  PRODUCTS 

59  OTHER  PROCESSING  OCCUPATIONS 

MACHINE  TRADES  OCCUPATIONS 

60  METAL  MACHINING  OCCUPATIONS 

61  OTHER  METALWORKING  OCCUPATIONS 
62/63        MECHANICS  AND  MACHINERY  REPAIRERS 

64  PAPERWORKING  OCCUPATIONS 

65  PRINTING  OCCUPATIONS 

66  WOOD  MACHINING  OCCUPATIONS 

67  OCCUPATIONS  IN  MACHINING  STONE.  CLAY.  GLASS.  AND  RELATED  MAT  ERIALS 

68  TEXTILE  OCCUPATIONS 

69  OTHER  MACHINE  TRADES  OCCUPATIONS 


BENCHWORK  OCCUPATIONS 

70  OCCUPATIONS  IN  FABRICATION.  ASSEMBLY,  AND  REPAIR  OF  METAL  PRODUCTS 

71  OCCUPATIONS  IN  FABRICATION  AND  REPAIR  OF  SCIENTIFIC.  MEDICAL.  PHOTOGRAPHIC.  OPTiC*". 
HOROLOGICAL.  AND  RELATED  PRODUCTS 

72  OCCUPATIONS  IN  ASSEMBLY  AND  REPAIR  OF  ELECTRICAL  EQUIPMENT 

73  OCCUPATIONS  IN  FABRICATION  AND  REPAIR  OF  PRODUCTS  MADE  FROM  ASSORTED  MATERIALS 

74  PAINTING.  DECORATING.  AND  RELATED  OCCUPATIONS 

75  OCCUPATIONS  IN  FABRICATION  AND  REPAIR  OF  PLASTICS.  SYNTHETICS.  RUBBER,  AND  RELATED 
PRODUCTS 

76  OCCUPATIONS  IN  FABRICATION  AND  REPAIR  OF  WOOD  PRODUCTS 

77  OCCUPATIONS  IN  FABRICATION  AND  REPAIR  OF  SAND.  STONE.  CLAY.  AND  GLASS  PRODUCTS 

78  OCCUPATIONS  IN  FABRICATION  AND  REPAIR  OF  TEXTILE,  LEATHER.  AND  RELATED  PRODUCTS 

79  OTHER  BENCHWORK  OCCUPATIONS 

STRUCTURAL  WORK  OCCUPATIONS 

80  OTHER  OCCUPATIONS  IN  METAL  FABRICATING 

81  WELDERS,  CUTTERS  AND  RELATED  OCCUPATIONS 

82  ELECTRICAL  ASSEMBLING.  INSTALLING.  AND  REPAIRING  OCCUPATIONS 

84  PAINTING.  PLASTERING.  WATERPROOFING.  CEMENTING.  AND  RELATED  OCCUPATIONS 

85  EXCAVATING.  GRADING.  PAVING.  AND  RELATED  OCCUPATIONS 

86  OTHER  CONSTRUCTK)N  OCCUPATIONS 

89  OTHER  STRUCTURAL  WORK  OCCUPATIONS 

MISCELLANEOUS  OCCUPATIONS 

90  MOTOR  FREIGHT  0CCUPATK5NS 

91  OTHER  TRANSPORTATION  OCCUPATIONS 

92  PACKAGING  AND  MATERIALS  HANDLING  OCCUPATIONS 

93  OCCUPATIONS  IN  EXTRACTION  OF  MINERALS 

95  OCCUPATIONS  IN  PRODUCTK)N  AND  DISTRIBUTION  OF  UTILITIES 

96  OTHER  AMUSEMENT.  RECREATION.  MOTION  PICTURE.  RADIO  AND  TELEVISION  OCCUPATIONS 

97  OCCUPATIONS  IN  GRAPHIC  ART  WORK 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  5-Year  Review  of  Listed 
Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  review. 

SUMMARY:  The  Service  announces  a 
review  of  all  endangered  and  threatened 
species  listed  before  January  1, 1991, 
under  the  Endangered  Species  Act  (Act) 
of  1973,  as  amended.  The  Act  requires 
such  a  review  at  least  once  every  5 
years.  The  purpose  of  the  review  is  to 
ensure  that  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants 
accurately  reflect  the  most  current 
status  information  for  each  listed 
species.  The  Service  requests  comments 
and  any  scientific  or  commercial 
information  on  these  species.  If  the 
present  status  classification  is  not 
consistent  with  the  best  scientific  and 
commercial  information  available  at  the 
conclusion  of  this  review,  the  Service 
will  propose  changes  to  the  list 
accordingly. 

DATES:  In  order  to  be  considered  in  this 
review,  comments  must  be  received  no 
later  than  May  4, 1992.  The  Service  will 
continue  to  accept  information  about 
any  listed  species  at  any  time. 
ADDRESSES:  U.S.  Fish  and  Wildlife 
Service  Regional  Offices  with  lead 
responsibility  for  species  in  the  tables  at 
the  end  of  this  notice  are  identified  in 
SUPPt£MENTARY  INFORMATION. 
Comments  should  be  submitted  to  the 
appropriate  Region. 

Comments  and  materials  sent  in 
response  to  this  notice  of  review  will  be 
available  for  public  inspection  at  the 
appropriate  office  (see  "Addresses  of 
Regional  Offices"  in  SUPPLEMENTARY 
INFORMATION  and  the  tables  of  species 
at  the  end  of  the  notice)  by  appointment 
during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Larry  Shannon,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Mail  Stop  452-ARLSQ, 
Washington.  DC  20240  (703/358-2171. 
FTS  921-2171). 

SUPPLEMENTARY  INFORMATION: 

Addresses  of  Regional  Offices 

The  following  Regional  Offices  have 
lead  responsibilities  for  species  in  the 
tables  at  the  end  of  this  notice: 

Region  1. — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  Washington, 
Commonwealth  of  the  Northern  Mariana 


Islands,  and  Pacific  Territories  of  the 
United  States. 

Regional  Director  (FWE-SE),  U.S.  Fish 
and  Wildlife  Service,  Eastside  Federal 
Complex,  911  NE.  11th  Avenue, 
Portland,  Oregon  97232-4181  (503/231- 
6150  or  FTS  429-6150). 

Region  2. — Arizona,  New  Mexico. 
Oklahoma,  and  Texas. 

Regional  Director  (FWE-SE),  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103  (505/ 
766-2914  or  FTS  474-2914). 

Region  3. — Illinois,  Indiana,  Iowa. 
Michigan.  Minnesota,  Missouri,  Ohio, 
and  Wisconsin. 

Regional  Director  (FWE/SE),  U.S.  Fish 
and  Wildlife  Service,  Federal  Building. 
Fort  Snelling.  Twin  Cities,  Minnesota 
55111  (612/725-3276  or  FTS  725-3276). 

Region  4. — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina.  Tennessee.  Puerto  Rico,  and 
the  U.S.  Virgin  Islands. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  The  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  SW.,  Atlanta,  Georgia  30303 
(404/331-3580  or  FTS  841-3580). 

Region  5 — Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island.  Vermont.  Virginia,  and  West 
Virginia. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  One  Gateway 
Center,  suite  700,  Newton  Corner, 
Massachusetts  02158  (617/965-5100,  ext. 
318,  317.  or  318  or  FTS  829-9316). 

Region  6. — Colorado.  Kansas. 
Montana.  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  25486. 
Denver  Federal  Center.  Denver. 
Colorado  80225  (303/236-7398  or  FTS 
776-7398). 

Region  7. — Alaska. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  1011  East  Tudor 
Street,  Anchorage,  Alaska  99501  (907/ 
788-3505  or  FTS  907/786-3505). 

Region  8.  All  foreign  species  (i.e.. 
historic  range  totally  outside  U.S. 
jurisdiction)  in  Table  3  below;  comments 
on  foreign  populations  of  species  in 
Tables  1  or  2  should  be  directed  to  the 
Region  indicated  in  column  1  of  the 
appropriate  table. 

Regional  Director  (ARD/Research). 
U.S.  Fish  and  Wildlife  Service,  Mail 
Stop  725-ARLSQ,  Washington,  DC 
20240. 

Background 

The  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  are 


found  in  50  CFR  17.11  (wildlife)  and 
17.12  (plants).  The  most  recent 
codification  of  such  lists  was  in  the 
Code  of  Federal  Regulations  of  October 
1, 1990  (the  lists  were  reprinted  July  15, 
1991.  in  a  document  available  free  of 
charge  from  the  Publication  Unit.  U.S. 
Fish  and  Wildlife  Service.  130-ARLSQ, 
Washington,  DC  20240).  The  recovery 
status  of  each  U.S.  listed  species  has 
been  detailed  in  a  recent  Report  to 
Congress  (U.S.  Fish  and  Wildlife  Service 
1991).  The  previous  5-year  review  notice 
was  published  July  7. 1987  (52  FR  25523). 

The  procedural  rules  for  listing, 
reclassifying,  or  removing  species  from 
the  lists  are  codified  at  50  CFR  part  424. 
The  Endangered  Species  Act  of  1973  (18 
U.S.C.  1531  et  seq.],  as  amended,  and  50 
CFR  424.21  require  the  Secretary  to 
conduct  a  review  of  each  listed  species 
at  least  once  every  5  years.  The  present 
review  will  be  completed  during  Fiscal 
Year  1992,  and  will  consider  all  species 
initially  listed  prior  to  January  1, 1991, 
as  detailed  in  the  tables  below.  Some 
578  U.S.  and  514  foreign  species 
(including  populations  with  separate 
classifications]  are  included  in  this 
review.  Species  listings  subsequently 
affected  by  rules  reclassifying  all  or 
significant  parts  of  their  populations  are 
considered  for  this  review  according  to 
their  dates  of  initial  listing. 

Tables  1-3  below  are  lists  of  the 
species  under  consideration  in  this 
review.  Table  1  contains  a  group  of 
species  being  reviewed  somewhat  more 
intensively  because  they  are  already 
prospective  candidates  for 
reclassification,  either  because  they  may 
be  extinct  or  because  they  are 
responding  well  to  recovery  efforts  and 
have  met  a  large  fraction  of  the  recovery 
goals  that  have  been  established  for 
them  in  recovery  planning.  Table  2 
contains  the  remainder  of  U.S.  listed 
species,  and  Table  3  separately  groups 
the  foreign  species  listed  as  endangered 
or  threatened  by  the  United  States. 

The  Office  of  Scientific  Authority  will 
review  all  comments  submitted  to      ' 
Region  8  regarding  species  in  Table  3. 
The  Office  of  Scientific  Authority  would 
also  appreciate  receiving  copies  of 
comments  on  foreign  populations  of  the 
saltwater  crocodile,  Crocodylus  porosus, 
a  species  that  occurs  in  U.S.  Pacific 
Island  territories  but  for  which  most 
regulatory  activity  involves  foreign 
populations. 

Comments  regarding  the  U.S.  listed 
species  in  Tables  1  and  2  should  be 
forwarded  to  the  appropriate  Fish  and 
Wildlife  Service  Regional  Office  given  in 
column  1  of  those  two  tables  as  listed 
above  under  "Addresses  of  Regional 
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Offices"  in  SUPPLEMENTARY 
INFORMATION. 

Definitiona 

The  following  definitions  are  provided 
to  assist  those  persons  who  contemplate 
submitting  information  regarding  the 
status  of  the  species  given  in  the  tables 
below: 

1.  Critical  Habitat  means  (i)  the 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time  it 
is  listed  in  accordance  with  the  Act  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II) 
which  may  require  special  management 
considerations  or  protection,  and  (ii) 
specifip  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time  it 
is  listed,  upon  a  determination  that  such 
areas  are  essential  for  the  conservation 
of  the  species. 

2.  Endangered  means  any  species  that 
is  in  danger  of  extinction  throughout  all 
or  a  significant  portion  of  its  range. 

3.  Species  includes  any  species  or 
subspecies  of  fish  or  wildlife  or  plant, 
and  any  distinct  population  segment  of 
any  species  or  subspecies  of  a 
vertebrate,  which  is  capable  of 
interbreeding  when  mature. 

4.  Threatened  means  any  species  that 
is  likely  to  become  an  endangered 
species  within  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
its  range. 

A  species  is  determined  to  be 
endangered  or  threatened  because  of 
any  of  the  following  factors  in  50  CFR 
424.11(c)): 

(a)  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range: 

(b)  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes; 

(c)  Disease  or  predation; 

(d)  The  inadequacy  of  existing 
regulatory  mechanisms;  or 

(e)  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

These  same  five  factors  must  be 
considered  before  removing  a  species 
from  the  lists.  Under  50  CFR  424.11(d) 
the  data  to  support  such  removal  must 
be  the  best  scientific  and  commercial 
information  available  to  the  Service  to 
substantiate  that  the  species  is  neither 
endangered  nor  threatened  for  one  or 
more  of  the  following  reasons: 


1.  Extinction.  Unless  all  individuals  of 
the  listed  species  have  been  previously 
identified  and  located  and  are  later 
found  to  be  extirpated  from  their 
previous  range,  a  sufficient  period  of 
time  must  be  allowed  before  delisting  to 
indicate  clearly  that  the  species  is  in 
fact  extinct. 

2.  Recovery  of  the  species.  The 
principal  goal  of  the  Service  is  to  return 
listed  species  to  a  point  at  which 
protection  under  the  Act  is  no  longer 
required.  A  species  may  be  delisted  on 
the  basis  of  recovery  only  if  the  best 
scientific  and  commercial  information 
available  indicate  that  it  is  not  longer 
endangered  or  threatened. 

3.  Original  data  for  classification  in 
error.  Subsequent  investigation  may 
show  that  the  best  scientific  or 
commercial  information  available  when 
a  species  was  listed,  or  the 
interpretation  of  such  data,  was 
erroneous. 

Effects  of  the  Review 

If  substantial  new  information  is 
available  to  the  Service  or  is  presented 
by  any  party  for  one  or  more  species  in 
the  tables  below,  the  Service  may 
propose  new  rules  that  could  do  any  of 
the  following: 

(a)  Reclassify  a  species  fronA 
endangered  to  threatened. 

(b)  Reclassify  a  species  from 
threatened  to  endangered,  or 

(c)  Remove  a  species  from  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants. 

Distinct  geographic  populations  of 
vertebrate  species,  as  well  as 
subspecies  of  all  listed  species,  may  be 
proposed  for  separate  reclassification  or 
for  removal  from  the  lists.  If  substantial 
information  is  not  available  after 
completing  this  5-year  review  of  a 
particular  species  to  suggest  a  status 
change  for  that  species,  then  the  next 
formal  status  review  for  that  species 
will  be  announced  no  later  than  5  years 
hence.  The  Service  continuously  reviews 
the  status  of  listed  species,  however, 
and  tries  to  initiate  reclassification  or 
delisting  whenever  substantial  new 
information  indicates  that  such  action  is 
appropriate. 

Public  Comments  Solicited 

The  Service  requests  comments 
concerning  the  status  of  any  of  the 
species  in  the  tables  below.  Comments 


from  any  foreign  government  or  agency, 
the  public  other  Federal,  State,  and 
local  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  are  hereby 
solicited.  The  proposed  and  final  listing 
rules  for  each  species  described  the  data 
that  formed  the  basis  for  the  original 
classification.  The  recovery  status  of 
each  U.S.  listed  species  has  been 
recently  reviewed  (U.S.  Fish  and 
Wildlife  Service  1991).  The  Ser\'ice 
primarily  seeks  any  new  or  additional 
information  that  indicates  a  need  for  a 
change  in  status.  If  significant  new 
information  is  available  warranting  a 
change  in  a  species'  classification  under 
the  Act,  the  Service  may  propose  a  rule 
to  modify  its  status. 

Comments  and  data  are  requested 
regarding  past  and  present  numbers  and 
distribution  of  the  involved  species, 
subspecies,  or  distinct  vertebrate 
populations;  particularly  factors 
threatening  the  species;  and.  if 
appropriate,  the  features  and 
importance  of  any  critical  habitat. 
Preferably,  this  information  should  be 
supported  by  documentation,  such  as 
maps,  a  list  of  bibliographic  references, 
or  copies  of  any  pertinent  publications, 
reports  or  letters  by  knowledgeable 
sources. 

References  Cited 

U.S.  Fish  and  Wildlife  Service.  1991.  Report 
to  Congress:  Endangered  and  Threatened 
Species  Recovery  Program — 1990.  U.S. 
Department  of  the  Interior.  Fish  and  Wildlife 
Service,  Washington,  DC  vii-t-406  pp. 
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The  primary  author  of  this  notice  is 
Dr.  George  E.  Drewry,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Mail  Stop  452-ARLSQ. 
Washington.  DC  20240  (703/358-2171). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  October  25, 1991. 

Richard  N.  Smith, 

Acting  Director.  Fiah  and  Wildlife  Service. 

I> 
I 


56884  Federal  Register  /  Vol.  56.  No.  215  /  Wednesday.  November  6.  1991  /  Proposed  Rules 


Table  1.  U.S.  Species  Under  Special  Review  for  Possible  Reclassification  or  Oeustinq 


Status 
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Scianlific  nairw 


Likely  Current  Range 
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Falcoa  American  peregrine  (Western).. 
Falcoa  Arctic  peregrin*. „ 


Palican.  bronvn  (CaWomia).. 

Hawrtc.  HawMian  (k>) 

Woodpecker.  ivory-Mlad  — 

Turtle,  hr^ged  sawttack 

Toed,  Houston 


Faico  perBghnua  armtum.. 
fafeo  pmeghnut  »natum.. 


Fako  pereshnua  tnatum... 
Faico  paraghnut  lundhua.. 


Daner.  slackwater.. 
Killrtish,  Pahfutnp .. 


Gemtxjsia.  San  Marcos . 

Pocketbook,  fat 

Pearly  mussel,  pink  mucket . 

Cactua.  SMr  pincushton 

Cactus,  Sneed  ptncusliion.. 

Qnquatoil.  Robtais' 

Coyote-thistle,  Loch  Lomonc 
Four-o'clock,  MacFarlane's.. 
Gtotoe-tjerry.  Tumamoc . 

Malk>w,  Peter's  Mountain 

Pogofwa.  small  whofled 

Rattleweed,  hairy 


Pelecanus  ocddenialis  calUomicua. 

BLteo  soHtanut „ 

Campeptiikjs  phndpaUt  (nindpaKa.. 
Graptamys  ocutfera. 

Buto  houstonansa 

Ethoostoma  boschungi .... 
Empetnchthys  latos  latos 

Gambusm  georgai 

Polamilus  ( ~  Prcptara)  oapax 

LampaHis  ortictjlala _ 

Padkxadua  »Aw7 

Coiyphantha  maadii  \ 

Polanma  robbmsiana 

Eiyngkjm  cocstancai 

Mnbilis  mactarlanei. 

Tumamoca  macdougalil.~^ 

liamna  com _ 

laotna  madeolotdaa .. 

BapHsia  anctmifera.. 


OR.  WA. 
NC,  VA. 
E-  CA,  10,  NV.  A2.  UT.  MT,  CO,  WY,  NM.  TX.  OK 

NO,  SO,  NE,  lA.  KS,  LA.  MS,  AR,  MO.  TN,  KY.  OH. 

lU  IN,  PA,  WV.  VA,  FU  GA,  NC.  SC.  MD,  OE.  NO. 

NY.  Rl,  CT,  MA,  NH.  VT,  ME.  AL  T-  WA.  OR,  MN. 

WL  ML 
AK. 
lA,  LA  MS.  AR.  MO,  TN,  KY.  OH,  IL  IN.  PA  WV.  vA. 

FL.  GA,  NC,  SC,  MD,  DC.  NJ.  NY.  CT.  Rl,  MA.  VT. 

NH.  ME.  AL.  MN.  Wl.  Ml.  DC,  PR.  VI. 
CA.  ID.  NV.  A2.  UT.  CO,  WY.  MT.  NM.  TX.  OK.  NO. 

SO,  NE.  KS.  WA  OR. 
AK.  WA  OR,  ID,  CA.  NV.  MT,  WY.  UT,  CO,  AZ.  NM, 

TX.  OK.  NE.  SO.  ND.  MN,  Wl,  lA,  Ml,  m  M.  OH, 

MO,  KY,  TK  Aa  LA.  AL.  MS,  FU  GA.  SC.  NC,  VA, 

WV,  MO,  DE,  NJ,  PA,  NY.  CT.  Rl.  MA.  VT.  NH.  Mf. 

KS,  DC,  PR.  VI,  entire  hemisphere. 
CA,OR.  WA. 
HI. 

Thought  to  be  extirpated  Irom  the  tend  SHoept  In  CutML 
LA.  MS. 
TX 

AL.TN. 
NV. 
TX. 

AR.  lA,  IL  IN,  KY.  MO. 
AU  IN.  IL,  KY.  MO,  OH.  TN.  VA.  WV. 
AZ.  UT 
TX.  NM. 
NH,  VT 
CA. 

10.  OR. 

AZ.  Mexico  (Sonora). 
VA. 
CT,  DC,  OE.  GA.  IL.  MA.  MO,  ME.  Ml.  MO.  NC.  Nd. 

NJ.  NY.  PA.  RL  SC,  TN.  VA.  VT,  Canada  (ON). 
GA. 


'  Sea  "Adikesaes  ct  Regional  Olfioes"  in  SUPPLEMENTARY  INFORMATION  lor  explanation  of  thie  column. 

Table  2.  U.S.  Usteo  Speqes  To  Be  Reviewed  * 
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4 

E 

1 „.... 

E 

6 

E 

1 

2 

E 

E- 

E 

E(CH). 

E(CH). 

E 

E(CH). 

E 

E(CH). 

E 


Common  nam* 


VERTEBRATES 


MAMMALS 
Bat  gray. 


Bat  HaieaiMi  hoary.. 
Bat  Indwf^a 


Bat  iitUa  Mwiana  fruit 

Bat  Mariana  fruit 

Bat  Mexican  kxig-noaed„ 

Bat  Ozark  big-eared 

Bat.  Sant>oni's  kxig-nosed 
Bat  Virginia  big-aared 
Bear,  grizzly  or  brown 

Caribou,  woodtand 

Cougar,  eastern 

Deer,  key 

Dugong --■■■-■ 

Ferret  tilack-footed .. 

Fox.  San  Joaqum  kit 
Jaguarundl. 

Jaguaairtdi 

Manatee.  West  Indian  (Fkirida) ... 

Mouse.  Alabama  beach 

Mouaa.  Anattiwa  Island  beach... 
Mouse,  Choctawahatchee  beach 

Mouse.  Key  Largo  cotton 

Mouse.  Perdido  Kay  beach „ 

Mouse,  Salt  marsh  harvest „ 


Scientific  name 


Likely  Current  Range 


Myotis  gfisascans 

Laaknia  cmanus  aamotua.. 
Afyotia  aodata 


Ptaropua  tokudaa 

Ptanpua  mahannua  mmtannua 

Laptonyctaris  nivalis 

Placolus  ivtmsencHi  ingens _.. 

Leptonyctens  sanoom  ( =yartiatxianaa).. 

Placotua  townaanctli  virginianua .- 

Uraus  arctoa  (  =  Ua  horrtMa) 

Rangifgr  tarandus  canbou 

Fala  concoky  cx^oguar 

Odocoitaua  vrgmanua  davtum 

Dugong  dugon. 

MitHftihi  nighpaa ............... 


Vulpes  macrons  muOca 

fe*s  yagouaroundi  cacomitt.. 

Fats  yagouaroundi  to/taca 

TrichiactHja  manatua 


Paromyscus  pokxwtua  ammobalaa .. 

Parornysciis  polionotus  phasma 

Pamaiyacua  poUonotus  aiiophfya 

Paromyacua  gossyptnus  allapatioola.. 
Pammysoja  potonotus  thssyHapaia... 
Raithmdontomys  ravn/antris 


IL.  TN.  KY.  MO.  AR,  OK,  FL.  GA.  VA.  KS.  Al. 


IN. 

HI. 

Wt,  Ml.  OH,  IL,  IN.  MO.  lA,  KS,  OK.  AR.  AL.  MS,  FL. 
GA.  SC.  NC  VA.  KY.  TN.  WV.  MO.  PA.  NY.  NJ.  VT. 
NY. 

QU. 

GU. 

NM.  TX,  MexKo.  Central  America. 

MO.  OK.  AR. 

AZ,  NM,  Mexkx).  Central  America 

KY.  WV,  VA  NC. 

WA  ID.  MT.  WY  (Extirpated  from  Regions  2  and  ^. 

ID.  WA.  Canada-SE.  Britiah  Cohnbia.  i 

Presumed  axtir>ct  in  wikl 

FL  ' 

PW  (Palau),  East  Africa  to  southern  Japan. 

CO.  MT.  NO,  SO.  UT.  WY  (Presumed  to  be  extirpated 
in  other  States  of  range  and  Canada). 

CA. 

TX,  MexKO. 

AZ.  Mexico. 

NC.  SC,  GA,  FU  MS,  LA,  TX,  PR,  VI,  Mexico.  Caribbe- 
an. 

AU 

FU 

FU 

FU 

AUFU 

CA. 
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Table  2.  U.S.  Listed  Species  To  Be  Reviewed  '—Continued 


Lead 
Region' 


Status 


Common  nam* 


Scientific  name 


Likely  Current  Range 


4.. 
2.. 
1. 
4.. 
6.. 
2.. 
4.. 
1.. 
1.. 
1.. 
1.. 
1.. 
4.. 
5.. 

2.. 
5.. 
1.. 
2.. 
3.. 

4. 

4.. 


1.. 

1.. 
1.. 
1.. 
4. 
2. 
1. 
4. 
1.. 
1„ 
4.. 
2. 

1.. 
1.. 
1.. 

1;. 
1.. 

7.. 

1.. 
1. 

2. 
1.. 
1. 
7.. 

1. 
1.. 
4.. 
1.. 
4.. 
1.. 
1. 
1.. 
1.. 
1.. 
1.. 
4.. 
1.. 
1.. 
1.. 
1.. 
1.. 
4.. 
1.. 
2. 
1.. 
4.. 
5.. 


T 

E 

T. 

E 

T 

E 

E 

E(CH)... 

E 

E(CH)... 

E 

E 

E 

E 

E(CH).. 

E 

E(CH)... 

E 

E.T(CH) 

E 

E 


E 

E 

E 

E 

E(CH). 

E 

E 

T 

E(CH). 

E 

E(CH). 
E  (CH). 


E 

E 

E 

E 

E 

E 

E 

E 

T 

E 

E(CH). 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

T 

E  (CH). 

E 

E 

E 

E 

E 

T. 


Mouse,  southeastern  beach.. 

Ocelot 

Otter,  southern  sea 

Panther,  Florida '. 

Pralne  dog,  Utah 

Pn)nghom,  Sonoran, 

Rabbit,  Lower  Keys 

Rat  Fresno  kangaroo 

Rat  giant  kangaroo - 

Rat.  Morro  Bay  kangaroo 

Rat  Stephens'  kangaroo 

Rat  Tipton  kangaroo ~... 

Squirrel.  Carolina  northern  flying.. 
Squirrel,  Delmarva  Peninsula  fox.. 

Squirral.  Mount  (araham  red 

Squirrel,  Virgin*  northern  flying... 

Vole.  Amargosa 

Vole,  Hualapai  Mexican 

Wolf.  gray. 


Wolf.  tad. 


Woodrat  Key  Largo 

BIRDS 

Akepa.  Hawaii  (horwycreeper)„ 

Akepa,  Maui  (honeycreeper) 

'AkiakM,  Kauai  (honeycreeper).. 
'Akiapolaau  (honeycreeper)  ....„ 
Blackbird,  yellow-shouklered..- 

Bobwhite,  nwsked  (quail) 

Broadbill.  Guam 

Caracara,  Audubon's  (Florida)  crested.. 

Corxlor,  California 

Coot  Hawaiian  (=alae  keo  kao) 

Crane,  Mississippi  sandhill 

Crane,  whooping 


Creeper.  Hawaiian 

Creeper,  Mokikai  (Kakawahie). 

Creeper.  Oahu  (alauwahio) 

Crow.  Hawaiian  (alala) 

Crow.  Marianq 

Curlew,  Eskimo 


Duck,  Hawaiian  (Kotoa) 

Duck,  Laysan 

Fateon,  northern  aplomado »....„....„.. 

Finch,  Laysan  (honeycreeper)  ....... ... 

Finch,  Nihoa  (honeycreeper) 

Goose,  Aleutian  Canada 

Goose,  Hawaiian  (nene) 

Honeycreeper,  crested  ('akohekohe) 

Jay.  Ftorida  scrub 

Kingfisher,  Guam  Micronesian 

Kite,  Everglade  snail 

Mallard,  Manana 

Megapode,  Micronesian  (La  Parouse's). 

Millerbird.  NIhoa  (old  worid  waitiler) 

Monarch,  TInian 

Moortien  (gallinule),  Hawaiian  common . 
Moorhen  (gallinule),  Mariana  common ... 

Nightjar  (whip-poor-will),  Puerto  Rico 

Nukupu'u  (honeycreeper) 

'O'o,  Kauai  (=  O'o  'Aa) 

•O'u  (honeycreeper) „. 

Owl,  northern  spotted 

PalMa  (honeycreeper) _ , 

Parrot  Puerto  Rican 

Parrott>ill.  Maui  (honeycreeper).., 

Pelican.  tKown  (Eastern) 

Petrel.  Hawaiian  dark-rumped 

Pigeon,  Puerto  Rican  plain 

Ptover,  piping  (Atlantic) 


Pammysojs  potonotua  nhfaivantria 

FaHs  pardalis 

Enhydra  k/tiis  narais 

FaHs  cofKolOf  coryi 

Cynomys  parvtdens 

AnOocapra  amencana  aonoriansia 

Sytvilagus  palustns  hafnari 

Dipodofrtys  nitratoides  exHia 

apodomys  ingans 

Dipodomys  haarmanni  monoanaia 

Dpodomys  staphansi  (ind.  D.  cascus).. 

iMpodomys  nitratotdes  nitraloidas 

Glaucxxnys  sabnnus  cokjralut 

Sckjrus  ngar  aneraus 

Tamiasdunjs  hudsonicua  grahamansis  .. 

Glaucomys  sabnnus  fuscus 

Microtus  califomcus  sarpanaia 

kUcrotus  maxicanus  huapaiansia 

Canis  lupus 


Canian^ua. 


Naototna  lloridana  smalH.. 


Lamps  cocdnauscoccinaus.. 
Loxops  coconaus  ochracaus.. 

Hamgnathus  procerus 

Hamignathus  munroi 

AgalaHjs  xanthomus 

Colmus  virginianus  ridgwayi..... 

Myiagra  Iraydnati 

Pofyborus  plancus  audubonS.. 

Gymnogyps  califomianua 

Fulica  americana  alai „.... 

Gfus  canadertsis  puHa 

Grus  americana 


Oraomystis.  mana 

Oraomystis  Hammaa 

Paroreomyza  maculata . 
Corvus  hawaiiansis.. 

Comjs  kubaiyi 

Numankis  boraalis... 


Anas  wyvilHana 

Anas  laysanansis 

Faico  femoraiis  saptantriontHa 

Jalespyza  cantans 

Talespyza  ultima 

Branta  canadensis  leucoparaia 

Nasochen  sandvicensis 

Palmena  dolei 

Aphekxoma  coerulescena  coarulaacana.. 

Halcyon  armamomina  annamomina 

Rostrhamus  sodabilts  phmbeua 

Anas  oustsleti 

Megapodms  laperouaa 

Acrocephalus  farnlians  kuigi 

Monarcha  takatsukasae 

Gallinula  chloropus  sandvicansia 

Gallinula  chkxopus  guami 

Caprmulgus  noctrtherus -.™™™ — -~...^ 

Hemignathus  luadus .». ~ 

Moho  braccatus 

PsiWrostra  psittacea 

Strix  ocddentalis  caurina 

Loxioides  (.=  PsiWrostra)  baHleui. 

AmaTona  vittata 

Pseudonestor  xanthophrys 

Palecanos  ocddentalis  carolinensis 

Ptarodroma  phaeopygia  sandwicbensis  .... 

Cotumba  inomata  welmorai 

Charadhus  melodus -. 


FL 

AZ.  TX.  Mexico.  Central  &  South  America. 

CA,  Mexico. 

FU 

UT. 

AZ.  Mexico. 

FU 

CA. 

CA. 

CA. 

CA. 

CA. 

NC.TN. 

(Delmarva  Peninsula)  MD,  VA.  DE  (except  Sussex 
Co.). 

AZ. 

VA,WV.  ^ 

CA. 

AZ. 

T-MN  E=I0,  ML  MT.  WA,  Wt.  WY  (Extirpated  In 
.  Ragiorts  2.  4,  5,  probably  Mexico) 

Presumed  extinct  in  wiW  except  experimental  popula- 
tion in  NC. 

FU 


i 


HL 

M. 
HI. 
HL 
PR. 

AZ,  Mexico. 
GU,  Western  PacHic. 
FU 
CA. 
HL 
MS. 

MT.  NO.  SO.  NE.  KS.  TX,  ID.  NM.  OK.  UT.  WY.  03. 
Canada. 


HI. 

HI. 

HI. 

HI, 

GU.  MP  (Rota). 

AK,  KS,  NE.  OK.  SO.  TX.  Canada.  Central  ft  South 

America. 
HI. 
HI. 

TX,  Mexk»,  Guatemala. 
HI. 
HI. 

AK.  CA,  OR.  WA.  Japan,  Mexico. 
HI. 

GU.  Western  Pacific. 

FL 

MP  (Salpan),  Western  Pacifk;. 

PW  (Palau).  MP,  Western  Pacific. 

HI. 

MP  (Tinian).  Western  Pacific. 

HI. 

GU.  MP  (TInian.  Saipan),  Western  Pacific. 

PR. 

HI. 

HI. 

HI. 

CA,  OR,  WA  Canada  (BC). 

HI. 

pa  i 

HI. 

TX. 

HI. 

PR. 

NY, 


MS,  LA  PR,  VI.  Central  and  South  America 


FU  GA,  SC.  NC.  VA.  MD.  DE.  NJ.  CT.  Rl.  MA. 


ME.  Can.,  W.  Indies. 
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Table  2.  U.S.  Listed  Species  To  Be  Reviewed  <— Continued 


Statua 


CoTTMnon  naine 


Sciantifc  nam* 


Likely  Current  Rang* 


E.T.. 


Plover,  piping  (Interior).. 


1... 
2... 
1... 
1... 
1... 
2.- 
1... 
1... 
4... 


1 

3 


1... 
1... 
1... 
1... 
2._ 
1... 
1... 


4.„. 
4.„ 
4.„ 
4.... 
4_ 
1.... 
4..„ 
4.... 
1... 
1.... 
1.... 
4.... 
2..„ 
4.... 
4.... 
4._ 
2.... 
4..„ 
1... 
1... 


E 

E 

E 

E „ 

E 

E. 

T 

E 

E  (CH). 

E(CH) 


E... 
T.... 
E... 
E_ 
E.„ 

E.„ 
E... 


E.T.. 


E 

E 

E -.. 

T(CH). 

E 

E 

E 


E(CH) 
T(CH). 

E 

E 

E(CH). 

E 

E(CH) 
TiCH), 


Po'ouli  (Ixyieycreeper).. 
Prame-chtckan.  Attwater's._ 
Rail,  CaMoma  dapper.. 

Rail,  Guam 

RaH,  ligtit-footed  dapper.. 
Rail,  Yuma  dapper 


Shearwater,  ^4ewe<^s  TowmerKTs Puffinus  aunculans  neweUi 


Shrike.  San  Clefnente  toggortwiacl.. 
Sparrow,  Cape  Sable  seaaNte 


Sparrow,  dusky  seaside.. 


Spanow,  Flonda  grasstiopper.._ 

SfMrrow,  San  Oemente  aage 

Stilt,  Hawaiian  (=Aao) 

Stork,  wood 

Swiftlet  Manana  gray  ('Vanihoro).. 

Tern,  California  least 

Tern,  least  (intenor  population) 


Tern,  roseate.. 


Thrush,  large  Kauai _. 

Ttirush,  Molokai  (oloma'o) 

Thrush,  small  Kauai(Puaiohi)„ 

Towtiee.  Inyo  brown 

Vireo.  blad«apped 

Vreo.  least  Bell's 


Warbler  (willow),  nightingale  reed . 
Warbler  (wood).  Bachman's...- 


Wart)ler  (wood).  goUen-cheekad . 

Wart>ler  (wood),  KIrtland's 

White-eye.  bndied 

Woodpecker,  red-cockaded 


T(CH). 

T 

E(CH). 
T(CH). 

T 

T 

T 

T.. 


REPTILES 

Arx>le.  Culebra  islarxJ  gant 

Boa,  Mona 

Boa,  Puerto  Rican _. 

Boa.  Virgin  Islands  tree _... 

Crocodile,  American , 

Crocodile,  saltwater 

Gecko.  Monito 

Iguana.  Mooa  ground 

Lizard,  blunt-nosed  leopard 

Lizard.  Coachella  Valley  (hnge-toad 

Lizard,  Island  night _ 

Lizard,  St  Crora  ground 

Rattlesnake.  iMew  Mexican  hdge-rtosed.. 

Skink,  blue-tailed  mole 

Skink,  sand 

Snake.  Atlantic  salt  marsh 

Snake.  Concho  water.. 


T Snake,  eastern  indigo. 


E. 
T(CH). 


T. 

E 

T 

E.T. 


E(CH). 

E 


Snake.  San  Francisco  garter . 
Tortoise,  desert 


Tortoise.  gopt>er 

Turtle.  Alabama  red-bellied. 

Turtle,  flattened  musk 

Turtle,  green  sea 


Turtle,  hawksbM  sea  (=carey).. 

Turtle.  Kemp's  (Attain)  ridley  t 


Chtndnus  uf^kx^js . 


Metamprosops  ptmaosonm 

Tympanochus  cupido  tttwatari.. 

RalHjs  longtrostns  otMOMU* 

RaUus  owstont _. 

Ratios  longtrostns  levipos „ 

Raffus  longirostns  yumanensit... 


Lanius  ludovtaanos  meamai^ 

Ammodnmus  ^=Awfnospi^a')  maritimM 


Ammodrmmus    i-Amospiza)    marfUmus 
nigrBsc«fts. 

Ammodramus  savannarum  flondanta 

Amptrnpaa  beHi  domenteae „ 

Hknafi$opus  /wnantopca  knuOsani 

kfyctena  amencana 

Aemdramua  vanKomnaiB  bartschi 


Slama  anUlanjm  bromil.. 
Sterna  antillanim „ 


Sterna  dougalh  doogalK . 


Myadestes  myadestmua 

Myadattaa  lanaiens»  nMha.. 

Mjfadaataa  pa/intai  — 

fiptk)  fuscus  aramopfiHua 

Vireo  atncapHlut 

Vino  bampuaHua 

Acmcaphaba  lusanm 

VerrrUvofa  bactimanii 


Dendroica  chryaoparia 

Dendroica  kirtlandU 

Zosterops  consptcillatus  conspicHlatus.. 
Picotdes  boreaha...- 


Anolis  rooseveiti 

Bpicrales  monensia  monensis 

Epkratss  inomatus 

Epicrates  monensis  ( =inoinalua)  granH.... 

Crocodylus  acutus 

Cmcodylus  porosus 

Sphaerooactylus  micropahacua 

Cychxa  steinegeh „ 

Gambelia  (Crotaphytus)  siius...^ 

Uma  momata _ 

Xantusia  (Kiauberma)  mersiana 

Ameeva  polops „ 

Crotalus  wtltardi  obscunjs 

Eumeces  egrggius  hwkJS - ™ 

Neoseps  reynoldsi 

Nerodia  fasctata  taaniata 

Nerodia  harter  pauamaculala 

Drynmchon  corais  coupeh 

Thamnophis  srtalis  tetrataenia 

Copherus  ( =  Scaptochetys,  ^Xarobatas) 
agassai. 

Gopherua  polyphemua _ 

Pseudemys  alabamenaia _ 

Stemotttefus  depressus 

Cfielonia  mydas „ 


Eretmocftelys  imbncam- 


Leptdocheiys  kampi.. 


E  =  Gt.Lks.:IU  IN.  Ml.  MN.  OH.  PA.  Wl.  NV, 
Canada(Ont).  T=  lU  IN.  Ml.  MN.  OH.  Wl.  MT.  NO. 
SO.  CO.  NE.  KS.  OK.  TX.  lA.  MO.  KY.  LA.  MS.  Al^ 
FL,  Can..  Max.. 

HI. 

TX 

CA. 

GU. 

CA. 

A2.  CA. 

HI. 

CA. 

FL 

Presumed  extincL 

FL 

CA. 

HI. 

AL  FL  GA,  SC 

GU.  MP  (Rota,  Tmian,  Saipan,  Agiguan),  Western  P^ 

cilic. 
CA.  MexKO. 
AR.  CO,  lA,  IL  IN,  KS,  KY,  LA,  MS,  MO,  MT.  NE,  NK|. 

NO,  OK.  SO.  TN.  TX,  (Miss.  R.  &  tnb.  N). 
E=  ME,  MA.  Rl,  CT,  NY,  Canada-NS,  QU,  T=  FL  PR. 

VI,   Bermuda.  Western  Hemisphere  and  adjaceril 

oceans  and  seas  where  not  ksted  as  endangered. 
HI. 
HI. 
HI. 
CA. 

KS.  OK,  TX,  Mexico. 
CA,  Mexico. 
MP  (Saipan,  Alamagan).  FSM  (Caroline  Is),  Western 

Paatk:. 
Presumed  near  extinction-fK>  known  kx^lrties  ol.regu' 

lar  occurence  in  sirx:e  early  1970's  (Cuba). 
TX.  Mexico,  Guatemala.  Honduras.  NKaragua. 
Ml,  Wl,  Canada,  West  Indies. 
GU,  Western  Pacific. 
TX,  OK.  LA.  MS,  AR.  FL  GA.  SC,  NC.  VA.  KY.  TN,  AL 


PR-Culebra  Is.. 

PR. 

PR. 

British  VI  (presumed  extirpated  in  US  Virgin  Is.). 

FL,  Mexico.  West  Indies.  Central  &  South  America 

PW.  Western  Pacific. 

PR. 

PR. 

CA. 

CA. 

CA. 

VI. 

NM.  Mexico. 

FL. 

"-  I 

FL  I 

TX. 

AL  FL  GA,  MS,  SC. 

CA. 

T=AZ  (north  of  Colorado  R),  CA,  NV.  UT. 

AL  (west  of  Tombigbee  and   Mobile  R.),   MS.  LA 

AL 

AL 

T=  AL  AS,  .  GA,  GU,  HI,  LA,  MP,  MS,  NC,  PR,  PW 

SC,  TX,  VA,  VI,  circumgk)bal  in  tropical  and  temper. 

ate  waters  E=   FL  (breeding  pop),  CA.  OR,  WA, 

Mexico-Pacific  Coast  breeding  pop.. 
AL  AS,  CT.  DE,  FL  GA.  GU.  HI,  LA,  MA,  MP.  MO 

MS.  NC.  NJ,  NY.  PR.  PW,  RL  SC,  TX,  VA.  VI 

tropical  seas. 
AL  FL  GA,  LA.  MS,  NC.  SC,  TX.  VA  Mexico-Atlantic 

Coast,  tropical  and  temperate  waters  in  AUaniic 

Basin. 
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Tabled.  ^.S.<LiSTCD  Species  To  Be  Reviewed  ^-OoniiniMd 


Lead 
Regnn' 


Stttua 


Common  name 


Scientific  name 


Ukely  Current  Ranga 


2.... 


2.. 
2.. 
5.. 
3.. 
4.. 
4.. 
4.. 
2.. 
2.. 
2.. 
4.. 
5.. 
6.. 
3.. 
4.. 
4.. 
2.. 
1.. 
2.. 
2.. 
1.. 
2.. 
1.. 
1.. 
4.. 
2.. 


E(CH) 
T.......... 

E.T 

E(CH) 

T(CH) 

T 

E 

T 

T(CH) 

E 

E 

E 

T 

E 

T(CH) 
E(CH) 

T 

E 

E(CH) 

T 

E 

T. 

E 

E(CH) 

E 

T(CH) 
T(CH) 
T(CH) 

E 

E(CH) 

E 

E(CH) 

T 

E 

T(CH) 

T 

E 

E 

E 

E(CH) 

T 

E 

E(CH) 
T(CH) 
E(CH) 
T(CH) 

E 

T 

E 

E 

E 

E 

E(CH) 

E 

T 

E 

E(CH) 
T(CH) 

T 

E(CH) 

E 

E(CH) 

E 

E(CH) 

E 

E 

T. 

T(CH) 


Turtle,  leatherbock  sea. 


Turtle,  k>ggert)ead  i 


Turtle,  olive  (Pacific)  hdley  i 


Turtle,  Plymouth  red-bellled . 


Oanttocf)aly8' 


Caretta  caretta.. 


AMPHIBIANS 

Coqui,  goWen 

Salamander.  Cheat  MounMn 

Salamander,  desert  slender ..._.__ 

Salamander.  Bed  Hills ___....... 

Salamander,  San  Marcos _ 

Salamander.  Santa  Cruz  long-toed 

Salamander,  Shenandoah 

Salamander,  Texas  t)lind __«.„ 

Toad,  Puerto  Rican  crested 

Toad,  Wyoming.™ 

FISHES 

Catfish,  Yaqui 

Cavefish.  Alabama 

Cavefish,  Ozark ... 

Chub,  bonytail 

Chub,  Borax  Lake 

Chub,  Chihuahua 

Chub,  humpback „___..„ 

Chub,  Hutton  tui 

Chub,  Mohave  tui 

Chub,  Owens  tui _.__ 

CtKib,  Pahranagat  rouhdtaH 

Chub,  slender 

Chub,  Sonora :...__ 

Otub,  spotfin __. 

Chub,  Virgin  River ; ,. 

Chub,  Yaqui 

CuHii 

Daoe,  Ash  Meadowa  spackM 

Dace,  blackside 

Dace,  Clover  Valley  speckled 

Dace,  desert 

Oaoe,  Foskett  speckled — 

Dace,  Independence  Valley  speckled.. 

Dace,  KerKlall  Warm  Springs 

Dace,  Moapa 

Darter,  amber „ 

Darter,  bayou _ 

Darter,  bouMer  (=Ek  River) 

Darter,  fountain . ^ ,., 

Darter,  leopard .-_._: 

Darter,  Maryland . >_ 

Darter,  Niangua _.-__. 

Darter,  Okaloosa 

Darter,  sr>ail.. 
Darter,  watercress. 
GamtXiSia.  Big  Bend ..~ 
Gambusia.  Clear  Creek„ 

Gambusia.  Pecos 

Logperch,  Conaaauga.-. 


Logperch.  Roanoke.. 

Madtom,  Neosho 

Madtom.  Scioto __... 

Madtom,  Snnoky ™ __..„„ 

Madtom,  yelkMwfin 

Minnow,  k)ach 

Pupfish,  Ash  Meadows  Amargoia.. 

Pupfish,  C^marx;he  Springs 

Pupfish,  desert. 
Pupfish,  Devil's  Hole.. 


Pupfish,  Leon  Springa 

Pupfish.  Owens.. 

Pupfish,  Wami  Springs. ~ 

Sculpin,  pygmy 

Shiner,  beautiful 


Lapkiochefya 


Paaudafnya     iChfyaantj^^    •wbhvaotns 
bangsi. 


Elat0)erodactyktt 

Pietttodoo  naltingi. 

Batrachoseps  andu* 

Phaeognathus  hubhchU _. 

Eurycea  nana _.... 

Ambystoma  macrodacl^um 

Plethodonahanandoah 

Typhtomotge  lathbuni 

Paltoph/yne  tamur 

Bufo  hamiophrya  bajttari...... 


Ictalunis  prioai ~.. 

Spaoplatyrhkius  poutaoot... 

Antbfyopsis  rosaa 

Gila  elegana 

Gila  bofaxobka 

Gila  nigrescans 

Gila  cypha - 

GHa  bKoleraap. 

Gila  bkMler  mohmmnaia 

GHa  bkxjkx  snydari. 

Gila  robuata.iotdani 

Hybopsis  cahni. 

Gila  ditaenia 

Cyponeila  ( =Hybopaia)  monactm. 

GHa  robuala  aamimtda 

Gila  purpurea 

Chasmistas  cuius 

RtHmchthys  oaeukm  nmm^anaia...- 

Ptwxinus  cumberiandansis 

RhintcfJtttys  oscukjs  okgoponm  .—.. 

Eremichthys  aeroa .™. 

Rhinichttiys  oacutue  aap. 

Rhinichthys  oecakM  lathoponm — 
RhinKhttiys  oacuk 
Moapaconacaa... 
Parana  anteseOa.. 


Ett>eostoma  ntbrum..... 

Etneostoma  wapHi 

Eiheostoma  fonbcola  ~ 
Parana  panthehna ..-., 
Etheoalorm  aatara . 
Ethaoatonmniaaguaa.. 
Ettieostotna  < 
Parana  i 
Etheostorrta  nuchala .. 
Gambusia  gaigai.. 
Gambuam  hatatoeMr.. 

Gambusia  nobSis 

Parana  jeokirtsi .... 

Percina  rex _ 

Noturust 


NoturuatimuUmal... 

Nolurus  baHayi 

Noturus  tlavfHrmia^ 

Tiarpga  cobitt - 

Cyprmodon  navadartaia  mionaeiaa... 

Ofprmodoo  alaffana _.„.-...-.. 

Cypiinedan  maculatiua..- 
Cyprinodon  diabolis... 
Cyprinodenbo^itnua... 
Cypmadon  radieaua.. 
Cyprinodon  navadanaia  t 
Coitus  pygmaaut— 
CypdnaHa  formoaa. 


ALAaCA.CT.aE.RL  QA.  QU.  HI.  IKMK  MO.  MP, 
MS,  NC,  fU.  NY.  OR,  PR,  ^>W,  Rl.  SC  TX,  VA.  VI. 
WA,  iropnai.  wmperaia,  auDpowr  wMara. 

AL  AS,  CT,  DE.  FL  GA.  QU.  HL  lA.  MA.  MO.  MP. 
MS.  NC,  NJ,  T4Y,  PR.  PW.  Rl,  SC.  TX.  VA.  VI,  GU. 
tropical  and  tempeiate  seas. 

T=  AS,  GU,  HI,  MP.  T»H.  PacMc  Ocean,  axcapl 
breading  pope  on  Pacttc  Coast  of  M«xeo.  E-CA, 
OR,  IMA.  Mexico  (Pacific  Coast  braadng  pop.  only). 


PR. 

WV. 

CA. 

AL 

TX 

CA 

VA. 

TX 

PR.BVL 

WY. 


AZ.  Mexico. 

AL 

MO.OK.Aa 

AZ,  CA.  CO.  NV.  UT. 

OR 

NM,  MexIcoOiihuahua 

A2.a3.  UT. . 

OR. 

OA. 

CA 

NV. 

TN.  VA 

NC.  TN.  VA 

A2.  WV.  UT. 

AZ,  Mexwo. 

NV. 

NV. 

KY.  TN.  1 

NV.  ; 

NV. 

OR.  ! 

NV. 

WY. 

NV. 

ALQA. 

M& 

AL'TN. 

:TX 

AaOK 

MO. 

MO. 

FL 

ALGATN. 

AL 

TX 

TX 

NM.  TX. 

QA.TN. 

VA 

KS  MO.  OK. 

OH. 

TW. 

TN,  VA 

AZ..t<M.I 

NV. 

TX        ^^ 

AZ.  ^CA, 'Maaiao. 

NV. 

TX 

CA. 

NV. 

AL 

AZ.  NM.  Mttdco. 
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Lead 
RegKxi' 


Status 


ConKTX)n  name 


4.. 
2.. 
4.. 
2.. 
1.. 
2.. 
1.. 
1.. 
1.. 
1.. 
6.. 
1  . 
6.. 
6.. 
1.. 
1.. 
1.. 
1.., 
2.. 
2... 
2.. 
6... 
1... 
1... 
1... 
6... 


E(CH). 
T(CH). 
T(CH). 

T. 

T(CH). 
T(CH).. 
E(CH). 
E(CH).. 
T(CH).. 
E(CH).. 

E 

E 

E 

E(CH).. 

E 

E(CH).. 

E 

T(CH).. 

E 

T 

E 

T 

T 

T(CH).. 

T. 

E 


T.... 

T 

T 

3 

E 

T 

E 

T 

T 

E 

E.„ 

T.. 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E. 

E 

E. 

E.„ 

E 

E 

'■ 

E 

E 

E.. 

E  . 

E 

E 

E 

E 

E 

E 

E 

E...„ 

E.. 

E 

Shinef.  Cape  Fear..! , 

SNnef,  Pecos  btuntnose „ 

SitversKJe.  Waccamaw _ 

Spikedace 

Spinedace.  Big  Spring 

Spinedaca,  Uttle  Colorado 

Spinedace,  White  River „ 

Sphngfish.  Hiko  Whrte  River 

Springfish.  Railroad  Valley 

Spnngfis^,  While  River 

Squawfish.  Colorado 

Stickleback,  unarmored  threespin*.. 

Sturgeon,  palhd 

Sucker,  June _ 

Sucker,  Lost  River 

Sucker,  Modoc _ 

Sucker,  shortnose „ 

Sucker,  Warner 

ToprmrHiow,  Yaqui „ 

Trout  Apache _ 

Trout  Gila 

Trout  greenback  cutthroat..-. 

Trout.  Lahontan  cuttttroat 

Trout.  Little  Kem  golden 

Trout  Paiute  cutthroat 

Woundfin 


Scientific  name 


INVERTEBRATES 

SNAILS 

Shagreen,  Magazine  Mountain 

Snail,  Chiltenango  ovate  amber 

Snail,  ftat-spired  three-toothed  land... 

Snail.  Iowa  Pleistocene 

Srwil,  l^oorxlay 

Snails,  Oahu  tree  (19  spp.) 

Snail,  painted  snake  coiled  forest 

Snail,  Stock  Island 

Snail,  Virginia  Innged  mountain 

CLAMS 

FansheH 

Fatmucket  Arkansas 

Heelsplitter.  Inflated „ 

Mussel,  Cuftus' 

Mussel,  dwarf  wedge 

Mussel.  Judge  Tart's'. 

Mussel,  Marshall's 

Mussel,  penitent ^ 

Mussel,  nng  pink 

Peartshell,  Louisiana 

Pearly  mussel,  Alabama  lamp 

Pearly  mussel,  Appalacham  monkeyface 

Pearly  mussel,  birdwing 

Pearly  mussel,  cracking 

Pearty  mussel,  Cumberland  bean 

Pearly  mussel,  Cumberland  monkeyface 
Pearly  mussel,  Curtis' 

Pearly  mussel,  dromedary 

Pearty  mussel,  green-bloasom 

Pearty  mussel,  Higgins'  eye 

Pearty  mussel,  little-wing 

Pearty  mussel,  orange-footed 

Pearty  mussel,  pale  lilliput 

Pearty  mussel,  purple  cat's  paw 

Pearfy  mussel,  tubercled-blossom 

Pearty  mussel,  turgid-blossum 

Pearty  mussel,  whrte  cat's  paw , 

Pearty  mussel,  whrte  wartyback 

Pearty  mussel,  yellow-blossom 

Pigtoe,  fine-rayed 

Pigtoe,  rough 


Nolropis  mekistochotas 

Notropis  simus  pecosensts 

Mendia  extensa 

Meda  fulgida 

LepKtomeda  moUispinis  pnlenaiB 

Lapidomeda  vittala 

Lapidomoda  albivallis 

Cranchthys  baileyi  grandis 

Crenchthys  nevadae 

Cranchthys  baileyi  baHeyi 

Ptychocheilus  lucius 

Gaslerosteus  aculaatus  mSiamsoni.. 

Scaphirhynchus  albus 

Chasmstes  liorxjs 

De/Ostes  luxatus 

Catostomus  mcrops 

Chasmstas  brevirostris 

Catoslomus  wamerensis 

PoecHiopsa  ocadentalis 

Oncorhynchus  apache 

Oncorhynchus  gilae 

Oncorhynchus  clarki  storrUas 

Ortcorhynchus  clarki  henshawi _ 

OrKorhynchus  aguabonla  whitei. 

Ortcorhynchos  clarki  se/enms 

Plagoplanjs  argenbssinxjs 


Mesodon  magazinensis 

Sucdnea  cMtartartgoansis 

Triodopsis  plalysayotdes 

Ctect/s  macchntocki 

Mesodon  clarki  nantahala 

Achatmella  spp. 

Anguspira  pKta 

OrthalKus  rases  (not  irKl.  nesodryas).. 
Potygynscus  virginmnus 


Cyprogenia  sfegaria  ( =irrorata) 

Lampsilis  powelli 

Potamlus  inflatus 

Pleurobema  curium 

Alasmidonta  heterodon 

Pleuroberrta  taitianum 

Pleurobema  marshalli. 

Epioblasma  ( =Dys/K)mia)  penita 

Obovaha  retusa 

Marganti/era  hembeli. ..... 

Lampsilis  virescens 

Ouadrula  sparsa 

Conradilla  caelata 

Hematena  {=Lastena)  lata 

Villosa  l=Micromya)  trabaks 

Ouadrula  intermedia 

Epioblasma      (=Dysnomia)      florantir)a 

curftsr. 

Dromus  dramas 

Epioblasma   i=Oysnomia)   lonjiosa  gu- 

bemaculum. 

Lampsilis  htggirtsi _ 

Pegias  fabula 

Pfa»to()taus  cooperianus 

Tomltanm  (^CaruncuUnal  cyUndreUus 

Epioblasma      (.=Oysnomia)      oblkjuata 

(.=  sulcata)  o.. 
Epioblasma  (=Oysnomia)  torulosa  toru- 

lose. 

Eptobiasma  (  =  Dysnomia)  turgiduia 

Epioblasma  <.=Dysnomia)  sulcata  deli- 

cata. 

Plethobasus  cicatncosus 

Epioblasma  (  =Dysnomm)  ftorantma  Hor- 

enHna. 

Fuscortia  cuneoHus. 

Pleurobema  plenum 


Likely  Current  Range 


NO. 

NM. 

NO 

AZ, 

NV. 

AZ. 

NV. 

NV. 

NV. 

NV. 

AZ 

CA. 

AR. 

UT 

CA, 

CA. 

CA. 

OR. 

AZ. 

AZ. 

NM. 

CO. 

CA, 

CA 

CA 

AZ, 


NM,  Mexico. 


(except  Salt  &   Verde   R.).   CA,  CO.   UT.  W\. 

lA.  tU  KS.  KY.  LA.  MO,  MS,  MT.  NO.  NE.  SD.  Th 

OR. 

OR. 

NM. 

AZ. 

NV,  OR.  UT. 

NV.  UT  (except  Gila  R.  drainage  of  AZ.  NM], 


AR. 

NY. 

WV. 

lA.  IL 

NO. 

HI. 

TN, 

FL. 

VA. 


AL 

AR. 

AL, 

AL, 

MA. 

AL, 

AL 

AL. 

AL, 

LA. 

AU 

TN, 

TN, 

AL. 

KY. 

AL 

MO 


IL.  IN.  KY.  OH.  PA,  TN,  VA,  WV. 

LA,  MS. 
MS. 

MD,  NC,  NH.  NY,  VA,  VT.  Canada  (NB). 
MS 
MS. 
MS. 
KY,  PA,  TN.  WV. 

TN. 

VA. 

VA. 

KY.  TN.  VA. 

TN,  VA. 

TN.  VA. 


KY.  TN,  VA. 
TN,  VA. 

IL,  lA.  MN,  MO,  NE.  Wl. 
AL.  KY,  NC,  TN,.VA. 
AL,  IL,  KY,  TN. 
AUTN. 
AL,  KY,  TN. 

IL,  KY,  TN,  WV,  IN. 

AL,  TN. 
IN,  OH. 

AL,  IN,  IL,  KY,  TN. 
AL,  TN. 

AL.  TN,  VA. 
KY,  TN,  VA. 
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Region' 


4 

1 

4 

4 


5.. 
1.. 
2.. 
5.. 
5.. 
2.. 
1.. 
1.. 
1.. 

1.. 
1.. 
1.. 
1.. 
1.. 

1_ 
4.. 


4.... 
1.... 
4.... 
6... 
6.... 
4.... 
4... 
1.... 
6.... 
1.... 
1.... 
4.... 
6.... 
4.... 
3.... 
2.... 


Staha 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T. 

E 

E ._ 

E 

E(CH) 
T 

E 

T(CH) 

E 

T 

T 

E 

t(CH) 

T 

E 

E 

E 

E 

T(CH) 
E(CH) 

E 

E 

E 

T 

T(CH) 
T. 

E 

E 

E.. 

E 

E 

T 

E 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T 

T. 

E 

E 


Common  naiDe 


Pigtoe,  shiny 

Pockettxx>k,  speckled.. 


Riffle  shell,  tan.. 

Shell,  stirrup „ 

Spinymussel,  James  Riv«r  (— ¥lrgMa). 

Spinymussel,  Tar  River „ 

CRUSTACEANS 

Amphipod,  Hay's  spring 

Oayfish,  Cave 

Crayfish,  Nashville 

Crayfish,  Shasta  (■=  placid) 

Isopod,  Madison  Cave.. 
IsofXid.  Socorro. 


Shrimp,  Alatiama  cave 

Shrimp,  California  freshwater 

Shnmp.  Kentucky  Cave 

Shrimp,     Squirrel    Oiimney    (=:Florida) 

cave. 
INSECTS 

Beetle,  Amer.  burying  (^  giant  carrion) 

Beetle,  delta  green  ground- - 

Beetle.  Kretschmarr  Cave  mold 

Beetle,  northeastern  beach  tiger 

Beetle,  Puritan  tiger „ 

Beetle,  Tooth  Cave  ground 

Beetle,  valley  etderberry  tongtiom 

Butterfly,  bay  checkerspot 

Butterfly.  El  Segundo  blue _ 


Butterfly,  Lar>ge's  nrietalmark . 

Butterfly,  totis  blue 

Butterfly,  mission  blue 

Butterfly,  Oregon  silverspot.... 
Butterfly,  Pakss  Verde  blue 


Butterfly,  San  Bruno  elfm 

Butterfly,  Schaus  swalk>wtail.. 

Butterfly,  Smith's  blue 


Moth,  Kern  primrose  sphinx. 

Naucorid,  Ash  Meadows 

Skipper.  Pawnee  montane .... 


ARACHNIDS 

Harvestman,  Bee  Creek  Cave . 
Pseudoscorpion,  Tooth  Cave... 
Spider.  Tooth  Cave „ 


PLANTS 

'Akoko,  Ewa  Plains 


Agave,  Anzorw 

Amphianthus,  Irttle 

Arrowhead,  buncf>ed... 
Aster,  decun-ent  false.. 
Aster,  Fk>rida  goMen... 


Aster.  Ruth's  gdden . 


Averts,  spreading „. 

Barberry,  Truckee ™..... 

Bariaco 

Bear-poppy,  dwarf 

Beardtongue,  Penland 

Beauty,  Harper^.. 


Bellf lower,  BrooksvIHe 

Bidens,  cuneate 

Birch,  Virginia  round-leaf 

Bird's  t)oak,'pahiiate-br  acted.. 

Bird's-t)eak,  salt  marsh 

Bitiercress.  small-anthered...... 

Bladderpod,  Dudley  Bluffs 

Bladderpod,  lyrate 

Bladderpod,  Missouri....- _ 

Bladderpod.  white 


Scientific  name 


Faaatnaia  adgwium.. 
LMmpailis  sffacken  ..„„ 
Epioblasma  walkari.^. 
Ouadrula  stapaa. 


Cfhpiio  {■=Cafythyrta)  jfti^niiiiuam.. 


Stygobromua  tmyi 

Cambarua 
Orconectes  ahoupi 
Paalastaam  hxtia . 

Antrolana  Ura 

Thermosphaeeoma       ('•Exoaphaeroma) 

thermophilus. 

Palaemonias  aljtmrrma . 

SyrKans  paalKa 

Palaemonias  gantari 

Palaemorteles  cummmgi^ 


Nicrophorus  americana$ ..„...-.. 

Etaphnjs  virldls 

Texamaurops  reddelli __._ 

Oanot'la  doesahs  dorsata 

Ocindeia  puiltana _ 

fftiadme  persephona 

Desmocerus  CBHfomk:ta  dhnofphtm 

Euphydryas  editha  bayensis _ 

Euphitotes   (.^Shijirmaeoides)   battoides 

adym. 

Apodemla  mormo  langei _ 

Lycaetdes  argyrognomon  lotia 

tcarxm  Kanoides  misskyienais - 

Speyena  zerene  hippolyta 

GlaiKopsyche  lygdamus  pakjsventesen- 

sis. 

Caltophrys  mossa  bayensis ....- 

Heracides    iPtftOio)   aristodemue   poo- 

ceanus. 
Euphilotes    ( - Shf/imiaeoides)    anoptes 

smithi. 

Euproserpinus  euterpe _..„..„_.._..... .... 

Ambrysus  ama/gosus 

Hespeha  leonarttus  (=pawnee)  montana. 


Texella  reddaHi. -. 

Wcrocnaagris  laxarta.. 
Lapioneta  rnyopica 


Chamaesyce  (.~Evf)hort)ia)  skottsbergi 
var.HsBtwtoarM. 

Agave  maonica  ..„ ~ 

AmphlatJityua  pusiflus .« »..,»..«............ 

Sagittal  ia  fasdcutata «...«.».. 

Boltoma  decurrans 


Cttrysapsis  Hohdarta  (.=Helerotheca  Hor*- 

dana). 
Pityopsts  ruttw  (.^Heterotheca  r.  Chry- 

90psis  r ). 

Qeum  radmtum _ _ 

Bertierts  sonrmi  ( ^Mahonia  x.)_.. 

Tnchltia  triacafftha .......-..»..».».-»-. 

A/vtomecon  humKa ___.._ 

'Parystamon  peoiti7idli.........-«H...M«.M.» 

•Harparocallisllava 

Campanula  roMMito#....— w.«*..».»*<-«»*>*....^ 

'Bidens  ciineata »- ,...^..-. 

Batutauber 

Cortfj^tanthus  patmatus 

'OoitfytanifHJs  maiitimua  tip.  tnartUitHja ..«.. 

'Cafdamlne  tnicfanttiara ~— — -«. 

'tBKiuaralta  oangeata.. 

Laaquaratta  fyrata  ^ 

'LnQuarMi  iWantHa _». 

'Lnquarena  pallida 


Ukely  Currant  Ranga 


AUTN,  VA. 

AR. 

«Y,  TN.  VA. 

•AL.*IS. 

VA.-WV. 

NC. 

DC. 
AR 
TN. 
CA. 
VA. 
NM. 

AL 
CA. 
KY. 


AR.  KY.  MA.  NE  OK,  Rl:  Canada  (ON) 

CA. 

TX. 

CT.  MA.  MO,  NJ,  NY,  PA,  Rl,  VA. 

CT,HIIA.1liro.  NH,VT. 

TX.  f 

■CA.  i! 

■CA.  1 

CA. 

CA. 

CA. 

CA. 

CA.OR.  WA 

CA. 

■CA.  I' 

FL 

CA. 

CA. 
NV. 
00. 


TX 
TX. 
TX. 


Ml. 

AZ. 

ALGA.SC 
•NC,  SC. 
lUMO. 
FL 

TN. 

NC,TN. 

CA. 
TR. 
MT. 

CO. 

n_ 

TL 

•n. 

VA. 

CA 

CA.  Mejdco,(Baia  CaSfomia). 

NC. 

CO. 

AL 

WD. 

TX 
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LMd 


2..... 

2 

2 

2 

2 


4... 
1... 
1.. 
1.. 
7.., 
4... 
4... 
1... 

2-.. 
2.. 

1... 
4.., 
5... 

4... 
4.., 

3.. 


Status 


T... 
T.... 
E... 
E... 
E... 
T.... 
E... 
E... 
E... 
T... 
E... 
E... 
E... 
E... 


Common  name 


Blazmgstar,  Ash  Meadoiws 

Blazingstar,  Heltef's 

Blazingstar.  scoib 

Blue-star.  Kearney's 

Bluet,  Roan  Mountain 

Bonamia.  Flooda 

Boxwood,  Vahl's 

Broom.  San  Clemente  Islarxl 

Buckwtieat,  steamtjoat 

Bush-clovef.  praihe 

Bush-mallow,  San  Clemente  Island . 

Buttercup,  autumn 

Button.  Mohr's  Bartiara 

Cactus,  Arizona  hedgehog 


Cactus.  Bakersfield _ 

Cactus.  t>lack  lace . 

Cactus.  Brady  pmcushion 

Cactus,  bunched  cory 

Cactus,  Chtsos  Mtn.  hedgehog.. 
Cactjs,  Cochise  pincushion 


Cactus.  Key  tree 

Cactus.  Knowtton 

Cactus,  Kuenzler  hedgetfog^. 

Cactus,  lee  ptncushion 

Cactus,  Lloyd's  hedgehog..... 

Cactus.  Lloyd's  Manposa 

Cactus,  Mesa  Verde 


Cactus,  Nellie  cory  

Cactus,  Nichol's  Turin's  head.; 

Cactus,  Peebles  Navajo 


Cactus,  San  Rafael 

Cactus,  spinetess  hedgehog. 
Cactus,  Tobusch  fishhook 


Cactus.  Unita  Basin  hookless.. 


Cactus,  Wright  fishhook.. 


Cassia  mirabilis  ( =  Sci.  name) . 
Centaury,  spnng-lovtng 


Chaff-flower,  round-leaved 

Checkor-mallow.  pedate 

Chumtio,  higa 

Ctiff-rose,  Anrorw 

Clover,  running  txjffak) 

Cooeftower.  Tennessee  purple 

Cress,  toad-flax ^ 

Cycladenia,  Jones 

Cypress,  Santa  Cruz 

Daisy,  lakeside 

Daisy,  Maguire 

Daphnopsis     helierana     {no     common 
name) 

Dawn-Hower.  Texas  praihe 

Dogweed,  ashy 


Oropwort,  Canby's 

Erubia , 

Eventng-pnmrose,  Antioch  Dunes 

Evenmg-phmrose.  Eureka  VaHey 

Eventng-pnmrose.  San  Benito 

Fern,  Aleutian  shield 

Fern,  American  hart's-tongue , 

Fern,  Elfin  tree ..... 

FkJdIeneck,  Large-flowered 

Fleat)ane,  Rt«ome 

Frankenia.  Johnston's 

Garder>ia,  Hawaiian  (na'u) 

Geocarpon  mmtnxjm  (no  common  name). 

Gerardta.  sandplatn 

Goetzea.  beautiful  (matabuey) 

GoWenrod,  Blue  Ridge 

GoWonrod,  Houghton's , 


Scientific  name 


Menaeiia  leucophyOa 

Liatns  helleri 

Liatns  ohiingerae 

Amsona  koameyana 

Hedyotis  purpurea  var.  monlana -«.» 

Bonamia  grarKtffon ........ . 

Buxus  vahU 

Lotus  cfenOrotdaus  ssp.  traskiae 

Ertogonum  ovalHobum  var.  tti/liamstae 

L»sp»<te2a  leptostachya..... 

UMacolhamnus  derrtentinu* 

Ramjncukis  aaHormis  var.  aestivalis 

Marshallia  mohri 

Echinocereus  thgloctiidiatus  var.  arizorih 

cus. 

Opunta  treleasei 

Echinocereus  reictienbachU  var.  atbertH 

Pediocactus  Ixactyi 

Coryphantha  ramiUosa 

Echirxxereus  chisoansis  var.  chisoensis... 
Coryphantha   robbtnsorum    {=Cochiseia 

r.Escobana  r. 

Cereus  robiPii 

Pediocactus  knowHona. 

Echinocereus  fendlerivu.  kueralari 

Coryphantha  sneedH  var.  /tear. 

Ectunocereus  lloydii 

Neolloydia  manposensis 

Sderocactus  mesae- 

verdaei  -  Pediocactus  m. ). 

Coryptianttia  minima 

Echinocactus  hohzonthalonius  var.  nicho- 

m. 

Pediocactus  peetlesianus   var.   peeble- 

sianus. 

Pediocactus  despainii. 

Echinocereus  tnglochidiatus  var.  inermis ... 
Anastrocactus  tobuscht  (=  Echinocactus 

t,  Mamrmlana  t ). 
Sderocactus  glaucus  i  =  Echinocactus  g.. 

S.  whipplei). 
Scterocactus    whghtiae    {=  Pediocactus 

w.). 

Cassia  mirabilis .,... 

Centaurium  nairxsphHum  i=C.  n 

mophilum). 
Actiyranthes  splendens  var.  rotundata 

Sidalcaa  pedata 

Harnsia  (  =  Cereus)  portohcenais 

Purshia  sutxntegra  ( =  Cowania  a. ) 

Jrtfolium  stolorvferum 

Ectunacea  tenrwsseensis 

Glaucocarpum  sutfrutescena 

Cycladenia  humlis  var.  jonesH 

Cupressus  atxamsiana 

Hymenoxys  acaulis  var  glatjra 

Engeron  maguirei  var.  magwrei 

Daphnopsis  helierana 


var.  na- 


Hymenoxys  texana 

ThymophyUa     tephroteuca     (.=:Dyssodia 
tephroleuca). 

Oxypolis  canbyi 

Solanum  dryrnophHum 

Oenothera  deltoides  ssp.  howettt 

Oenottiera  avita  ssp.  aurekenata 

Camissonia  bemtensis 

PofysHchum  aleutKum 

/Tl>Mlb  acoiopendrium  var.  americana 

Q«Mm  dryopteradea 

Amsinckia  grandifkxa 

Engeron  rhaomatus „,. 

Frankenta  johnstonii 

GardervB  tmgharrm 

Geocarpon  mininium 

Agaknis  acuta „ 

Goetzea  alegans. 
Solidago  spithamaaa. 
SoMago  houghtonii... 


Likely  Current  Range 


05/20. 

NO. 

FL. 

AZ. 

NC.  TN. 

FL 

PR. 

CA.-       j 

NV. 

lA,  lU  MN.  W1. 

CA. 

UT. 

ALGA. 

AZ. 

CA. 

TX. 

AZ 

TX,  Mexico  (CoahuMa). 

TX 

AZ.  Mexkn  (Sonora). 

FL 

NM.  CO. 

NM. 

NM. 

TX. 

TX.  Mexico  (Coahuila), 

CO,  NM. 

TX. 
AZ. 

AZ. 


UT. 
CO. 
TX. 

CO, 

UT. 

PR 
CA, 


UT. 

UT. 

NV. 


UT. 

IL  Canada  (ON). 


HI. 

CA. 

PR. 

AZ. 

AR.  IL  IN.  KS.  KY.  MO.  OH.  WV. 

TN. 

UT. 

AZ,  I 

CA. 

OH.  I 

UT. 

PR. 

TX. 
TX. 

DE,  GA,  MD,  NC.  SC. 

PR. 

CA. 

CA. 

CA. 

AK. 

AL.  Ml.  NY.  TN,  Canada. 

PR. 

CA. 

NM. 

TX,  Mexico  (fJuevo  Leon). 

HI. 

AR.  MO. 

CT,  MA,  MD.  NY.  Rl. 

PR. 

NC  TN 

Ml.'canada  (ON). 
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Table  2.  U.S.  Listed  Species  To  Be  Reviewed  ^—Continued 


Region  ■ 


Status 


4...„ 

4 „ 

4 „ 

E..._ 

T. 

T 

1 Ie 

1 

E 

1 

E 

2. 

T. 

1 

1 

T. 

E 

4 

E 

4 : 

4 

tZZT" 

4 

E 

4 

E 

4 _ 

1 

E 

3 

T 

1 

T.„ „ 

1 

E 

1 

E. 

1 

E 

1 

E 

1 

E 

2 

E...„ 

E 

1 

1 

E 

4 

E 

4 

E... . 

3 

E 

1 

E 

1 

E 

3 

T 

1 

E 

4 

E 

5 

E 

4 

E 

1 

E.... 

4 

T 

1 

E 

4 

E 

1 

E 

1 

T 

6 

T 

5 

E 

2 

E 

6 

E 

2 

E 

4 

E 

3 

T 

6 

T. 

4 

E 

4 

E 

E 

4 

4 

E 

3 

E 

3 

T. 

4 

E 

1 

E 

1 

E 

4 

T 

1 

E 

2 

T 

3 

T „... 

T 

3 

4 

E 

4 

E.. 

1 

E 

4 

E 

4 

E 

4 

E 

4 

E 

2 

T 

2 

E 

Common  nttiw 


GoWenrod,  Short's 

GoWenrod,  wtMe-hairwl 

Gooaebeny.  MiccosukM  (FlorWig 

Gouania  hiUabrandIi  (no  common  name).. 

Grass,  Eureka  Dune 

Grass.  Solano 

Groundsel.  San  Frandsco  Peaks 

Gumplart.  Ash  Meadows 

Haplostachya,  narrow-tMved 


HarperaNa 

Heartleaf.  dwarf-fhMverwl 

Heather,  mountain  goMan 

Higuero  de  Sierra 

Holly,  Cook's 

Hypencum,  htghlarxls  scrub 

Indian  paintbrush.  San  Ciamanta  Island.. 

Iris,  dwarf  lake...„ 

Ivesia.  Ash  Meadow* 

Jeweiflower,  Califomia 

Kauai  hau  kuahtwi „ 

Ko'otoa'uta 

Koki'o   (-hau-hale-ula   or    Hawaii   lr« 
cotton). 

Kokio,  Cooke's 

Ladies'-tressoi,  Navaaola 

Lagu.  Hyan 

Larkspur,  San  Ctenwnta  Island 

Lead-plant.  Crenutata 

Leather  flower,  Alat>ama 

Lily,  Minnesota  trout 

Lipochaeta  venosa  (no  comnton  name).. 

bveforever,  Santa  Bart>ara  Island 

Locoweed,  Faaaett's 

Lomatium.  Bradshaw'a „ 

Loosestnfe,  rough-teawad ™ 

Loosewort.  Fucbiah 

Lupine,  scrub „..„ 

Maltow,  Kern 

Manaca.  palma  da.. 


Manzanita.  Presido  (= Raven's). 

Meadovmje,  Cooley's 

Mesa-mtnt.  San  Diego 

Milk-vetch.  Aah  meadowa 

Milk-vetch,  heliotrope 


Mllk-velch,  Jesup's 

Milk-vetch,  Mar>coa ..... 
Milk-vetch.  Ostartiout. 
Milk-vetch,  Sentry 


Milkpea.  Small'a 

Milkweed,  Mead'a 

Milkweed,  Welah's 

Mint.  Garrett's  (-scnib,  in  part).. 


Ii4int,  Lakala's 

Mint  k>ngapurrad.. 
Mint  scrub 


Monkey-fWwer.  IMichigan.... 
Monkshood,  northern  wiid.. 

Mustard.  Caitar'a 

Mustard,  siefWer-petiied.... 

Naupaka.  dwarf \ 

Negra.  cot>ana .......... 

Niterwort,  Amargoa*. .. 

Oak,  Hinckley.. 


OrchW,  eastern  prairia  fringad . 


Orchid,  western  prairia  fringed. 

Palo  de  Nigua 

Palo  de  Ramon „ 

Panicgrass,  Carter's 
Pawpaw,  beautiful 


Pawpaw,  four-petal 

Pawpaw,  Rugel'a 

PeWs  del  diabto 

Pennyroyal.  McKittrick.. 
Pennyroyal.  Todaan's... 


Scientific  name 


Sotdago  shorta 

Solidago  aibopHoaa  ...^ 

Ribas  echmelkjm 

GousAia  hUlebrandt 

Swallema  alexandrae.. 


.  KY. 
KY. 

FLSa 
HI. 
CA. 


Tuctona  mucronata  ( =Orcultia  m.) CA. 


Senecio  franciscanus 

Ghndelia  traxinopratenaia 

Haplostachys  haplostachya  var. 

Mia. 
Ptmmnium  nodosum  ( =P.  HuwalUa) 

HexastyHs  naniflora „ 

Hudsorva  montana „. 

Crescentia  porloficensia 

Ilex  cookii _„ 

Hypericum  cumuHoola ™...™.. 

Castille/a  gnsea _.....„..._„ 

Iris  lacustris __...„„. 

Ivesia  kingH  var. 


artgusH- 


Caulanthus  calilorncvs.^^.. 

HibiscadelptHjs  distana.^.. 

Abutilon  mertiieaii _.. 

Kokia  drynahoidet 


Kokia  cookai. 

Spiranlhes  parksi 

Sertanthes  nelsonH ... 

Delphinium  kinkiertaa 

Amorpha  crenulata 

Clematis  soaalis 

Erythronium  propuHana ... 

Lipochaeta  ver>osa 

Dudleya  traskiae 

Oxytropis  campestha  var. 

Lomatium  bradstiawH 

Lysimachia  asperulaefoHa 

Pediculahs  furbishiaa „ „ 

Lupinus  ahdorum „ 

Efamatehe  kemertsis :.„ 

Calyptrortoma  rivaHs 

Arctostaphylos  pungens  ssp.  ravanH 

Thaltctrum  cooleyi. 

Pogogyrm  abramsH 

Astragalus  phoenix 

Astragahis  monUi  (=A  tmnocharis  var. 

montii). 

Astragalus  robbinsH  var.  JasLpi 

Astragalus  humillimus 

Astragalus  osterhouta 

Astragalus    cremnophyla*   var.    cremrto- 

phylax. 

Galactia  smalMi 

Asclepias  meadH 

Asclepias  welshii. 

Dicerandra  chhstrrtanH  llommty  ^Irules- 

cans). 

Dicerandra  immaculata 

Dicerandra  comutissima 

Dicerandra  Irutescens 

Mimulus  glabratus  var.  michigananaia 

Acomtum  noveboracertsa 

Wareacartari 

Thelypodium  slanopaMim 

Scaevola  coriacaa ~ ~ 

Stahlia  rrtonoaperma 

NitrophUa  mohavertaia.... 

Ouercus  hmckleyi 

Platan thera  leucophaea 


Platantttera  praedara „. 

Comutia  obovata 

Banara  vanderbHtH _ 

Pamcum  launei  var.  cartari. _ 

Daahngothamnus  pulchatui 

Asitmta  lelramara „.. 

Daehngothamnua  rugaHi ~ 

ArisUda  poftohcaftaia 

Hedeoma  apiculatum 

Hadaoma  lodaerm. „ 


Ukaty  Current  Range 


AZ. 

c^Nv. 

HI. 

AL  GA,  MO.  NC.  SC.  WV. 

NC.  SC. 

NC 

PR. 

PR. 

FL 

CA. 

Ml,  Wl.  Canada  (ON). 

NV. 

CA. 

HI. 

HI. 

HI. 

HI. 

05/06. 

Guam.  Rota. 

CA. 

FL 

AL 

MN. 

HI. 

CA. 

Wl. 

OR. 

NC.  SC 

ME.  Canada  (New  Brunswick). 

FL 

CA. 

PR. 

CA. 

NC.  FL 

CA. 

NV. 

UT. 

NH.  VT. 
CO.  NM. 
CO. 
AZ. 

FL 

•L  IN.  lA.  KS.  MO.  Wl. 

AZ,  UT. 

FL 

FL 

FL 

FL 

Ml.  ] 

lA.  NY,  OH,  Wl. 

FL  I 

CA. 

HI. 

PR.  i 

CA. 

TX 

AR,  lA.  IL  IN,  ME,  Ml,  MO.  NE.  NJ.  NY.  OH.  OK.  PA. 

VA.  Wl,  Canada. 
lA.  MN,  MO,  NE,  ND,  OK.  KS.  SD.  Canada 
PR. 
PR. 
HL 
FL 
FL 
FL 
PR. 
TKNM. 
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Table  2.  U.S.  Listed  Speqes  To  Be  Reviewed  ^—Continued 


Lead 
FtagKXi' 


Common  nam* 


Penstemon,  blowout 

Peperomia.  Wheetor'i.. 

Phacelia,  clay _ 

Phaeelia,  Nort^  Part .... 

Pw*.  swamp 

Pinkroot  gentian 

Pita>a.  Davis'  green 


Scientific  name 


Pitchcf-ptant,  AlatMuna 
Pitcher  plant,  green 
Pitcher  plant,  mountain 

Ptum,  scrub 

Potygala.  tiny _ 

Pondberrv 


Poppy.  S3cra.'nenio  pncUy- 

Popcy-rrvaliOw.  Texas 

Potato-bean.  Price's .".„_ 

Ppckly-apcio.  fragrant 

Pnckiy-ash.  SI  Thomaa 

PrtPTose.  Maguire „ 

Ouiflwort.  b<ad«  sporad. 

Quilfwort  mat-lorming 

Rfwdodendron.  Chapman 

Ridge-^TSss  ( --  oepper-cress), 
Bock-cress.  McDonald's. 
Rock-cross,  shale  barreo. 

Rosa.  p«k)  de _ __ 

Rush-oea.  slender 
Sand-vert>ena.  large-frurted- 
Sarxiaiwood.  Lanai  or  'Hiahi .. 
Sandwort  C^jmoerland . 

Scfite<1ea.  Oamond  Head 

Sodge.  Nav8|o 

Silversword.  Ar.irahina  Mauna  Kaa„ 


Bameby.. 


5... 

4... 

4... 
1... 
4™ 
1„. 
3... 
2_ 
1... 
4... 
6... 
4_. 
4... 
4... 
«_ 
1... 


1.... 
1.... 
4.... 
4.... 
4.... 
4.... 
6... 
2.._ 
«.... 
1.™ 
4.... 

1.... 
1™ 

4.™ 


T...._ 

E 

E 

T. 

T. 

T 

E..- 

E 

T. 

E 

E 

E 

T 

E 


SkUk:^,  large-flowered- 

Snakarooi 

Snowbelis.  Texas 


Penstemon  haydtrm 

Paperomm  mtimteri.. 
Ptmctim  argtiacmt -. 
Phacaka  toimoauta... 
Hakmas  txjttata 


Spigaka  gamanoktM 

£ctmoc«rmM  vwidflorua  var.  cll»<af„ 
Satneenm  rubra  ssp  aiabamenHt.... 

Saff9C0na  ot&oph^ ...»»..... 

Smracama  rubra  ssp.  joneit 

Annua  gomcutata.. 

Mjfgala  smain 

Unttan  me^ssHofia 

Atgamone  ploiacantha  sap.  pinnaliaaclM.. 

Catktoa  acabriiacula „ 

Apioa  priceana 


Likely  Current  Range 


Caiwus  ahophorvs  var.  kagrarm.. 

Zanlhoxfkjm  tnomastanum 

PhmMai 


not$a$  taffothMniaffs 

Rhododandron  cttapmart . 
LapUunt  bainabyanum.^^. 
AnUa  nodofwtdtuna „.. 


ttndutyton. 
HoffnntnnaaffQn  farwlta.. 


SamHum  Imfdnttlanum  ^v.  lanaienaa.. 


Cknnr  apaeutcola 

Argymxiphium  aandwicense  ssp. 


Sptneflower.  s)nndar-hom«d . 


Spiraea  Virgvva.. 
Spurge.  dsltoK).... 


Sporge,  Garber's 

Stenogyne,  narrow-taavad.. 

Sumac,  Michaux's. 

Sunray.  Ash  Meadows 

Thistle,  Pitcher's . 


Thntie.  Sacramento  MounlaiM.. 
Thommmt,  San  Mateo . 

Torreya,  Florida 

Townaandtak  Last  Ctwnc*.. 

Tree,  pygmy  fringe 

Trillium,  persistent 

TrillRim.  relict 

Twmpod,  Oudtoy  BMIs. 
Uhiuhi 


Vetch.  Hawaiian 

Wallflower.  Contra  Coala. 

Warea,  wide-leaf 

Water-plantam,  Krai's 

Water-willow.  Cooley's 

Whitlow-wort,  papery 

VMkMjuckwtieat.  day-loving . 

wad-buckwheat,  gypaun 

WikJ-nce,  Texaa 

WwluBuce.M<hew. 


Woolly-slar,  Hoover's.. 
WooUy-star.  Santa  Ana  Rivar. 
Wody-threads.  San  Joaqun. 
ZiTiphus,  flonda 


sand^ii- 


Scutatana  montana. 

Eryngkjrn  cvnaifotum 

Stynu  texana 

Dodecahema  laptooataa  i~Carm)a$egia 

n. 

Spnaa  vwginiana 

Chamaatjfoa    Oalioidaa    i 

( 'Euphoibm  d.  spp.  d ) 
Chaamaayoa  ( =: Etjphoitm)  gaitari 


Slarx>gyna  angustrlolm  var  anguatUoHa 

Mhua  mcttauta 

EncaHopsia  tmdtcauHa  var.  ccmigaita 

Grsiurn  pachari 

Orstum  vmmcaum „ 

Acanthomimha  obovala  ssp.  dUdont..... 

rovTvyv  miofoaa . — 

Toa/naandia  aphca 


CmuiimUfua  p)\)niaeua . 

TrMum  pofsistofv 

Tn/tum  raliQuum 

fhfmaria  obcordata 

raaat^iia    kavatanaa 

Woif  mamiaai. , 

Eiyaimum  capOalum  var.  anguatalum. 


l-i4emnaumn 


SagUaria»aourx0oMa.. 

JOatem  coo/ayi _ 

Parorycbm  chartacaa .. 
Eftogonum  peknofitwiurt . 
EnogomMn  gypaophOun.. 


Zaama  texana 

Stephanomarm  rrtalbamnaia 

Potygonet^a  baaramia 

Brmstrum  hoovad. „ 

Enaatrvm  danadolum  sap.  aartctonjm. 


Ztdphua  catata . 


NE. 
PR. 
UT. 
CO. 

DE.  GA.  MO,  NC.  NJ.  NY.  SC.  VA. 

FL. 

TX. 

AL. 

AL,GA.TR 

NC*  SC. 

FU 

FL 

AL.  AR.  FL.  GA.  LA.  MO.  MS.  NC. 

NM. 

TX 

AL.  IL,  KY.  MS.  TH 

FL. 

PR.VL 

UT. 

GA,Sa 

GA. 

FL 

UT. 

CA. 

VA.  WV. 

PR. 

TX 

TX 

HI. 

KY.TN. 

HL 

AZ. 

HI.       I 

QA.TN. 
FL 
TX 
CA. 

GA.  KY.  Na  PA.  TN.  VA.  WV. 
FL 

FL 

HI. 

NaSCGA. 

NV. 

IL  IN.  Ml,  Wt.  Canada  (OrO- 

NM. 
CA. 
FLGA. 

in-. 

FL 

QA.SC. 

ALGA,Sa 

CO. 

HI. 

HI. 

CA. 

FL 

ALGA. 

FL 

FL 

CO. 

NM. 

TX 

OR. 

FL 

CA. 

CA. 

CA. 

PL 


SC. 


1^.  '***«»«  o*  Regwnal  Offices "  »i  SUPPLEMENTARY  INFORMATX3N  tor  explanation  a(  this  colwiw 
•Table  2  does  not  include  species  listed  m  Tsbl*  1. 
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Table  3.  Foreign  Species  To  Be  Reviev^^ed 


Status 


E., 
E.. 
E., 
E., 
E. 
E., 
E. 
E.. 
E. 
E.. 
E. 
E. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 

E:. 

E.. 

E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 

E.. 

E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 


Common  name 


Anoa.  Lowland. 


Anoa,  mountain 

Antakspe,  giant  sat>le ...... 

ArgaH 

Armadillo,  giant ..... 

Armadillo,  pink  fairy 

Ass.  African  nyild 

Ass,  Asian  wild  (^kulan.  onager) 

Avahi „ 

Aye-Aye 

Babirusa 

Bandicoot,  baaed 

Bandicoot,  desert 

Bandicoot,  lesser  rabbit 

Bandicoot,  pig-looted 

Bandkxx)t,  rabbit 

Banteng 

Bat,  Bulmer's  fruit  (flying  fox) 

Bat,  bumblet>ee 

Bat,  Rodrigues  fruit  (flyir«g  fox) 

Bat.  Singapore  roundleaf  horseshoe 

Bear.  Baluchistan 

Bear,  brown ™™, 

Bear,  brown „... „.._._. 

Bear,  grizzly  or  brown -. 


Bison,  wood 

Bobcat  (Mexk:o) 

Bontebok  (antelope).. 

Camel,  Bactrian 

Cat  Andean 

Cat.  black-tooted 

Cat  flat-headed 

Cat,  Iriomote 

Cat  leopard 

Cat  marbled 


Cat  Pakistan  sand 

Cat  Temminck's  (^golden  cat).. 

Cat  tiger 

Chamois,  Apennirta 

Cheetah _„ 

Chimpanzee,  pygmy 

Chinchilla 

Civet,  Malatjar  large-spotted  .....„, 

Deer.  Bactrian 

Deer,  Barbary „ 

Deer,  Bawean „., 

Deer  Cedros  Island  mula 

Deer,  Corsican  red „, 

Deer.  Eld's  Ixow-antlered „ 

Deer,  Formosan  sika ,. 

Deer,  hog.. 

Deer,  marsh __...., 

Deer,  McNeill's 

Deer,  musk  (all  species) 


Deer.  North  China  sika ... 

Deer,  pampas .-. 

Deer.  Persian  falkMv 

Deer,  Philippine 

Deer.  Ryukyu  sika 

Deer.  Shansi  sika 

Deer.  Sooth  China  sika..- 

Deer,  swamp  ( =  t>arasingha) ... 

Deer,  Visayan 

Deer,  Yarkand 

Dhole  (= Asiatic  wild  dog) 

Dibbler 

Dog,  Afric<ui  wtW „ 

Drill 

Duiker,  Jentink's 

Eland.  Western  giant 

Elephant  Asian : 

Fox.  northern  swift 

Fox,  Simien 

Gazelle,  Arabian 


Scientific  name 


VERTEBRATES 

MAMMALS 

Bubalus  depressicomis  (.=B.  anoa  depressh 
comis). 

Bubalus  Quariesi  ( =fi.  anoa  tjuarlesi) 

Hppotragus  ruger  variant 

Ovis  ammon  hodgsoni 

Pnodontes  maximus  ( =giganteus) 

Chlamypixxus  truncatus „ 

EgtAX  asjnus  ( =africaftus) 

£quus  herrtiorms : 

Avahi  ( =  Licttanotus)  lamger  ( =  anHre  genus).. 

Daubentonia  madagascanensis 

Babyrouaa  babyrussa 

Perameles  boogairtvHIe „ 

Perametes  eremiana _ 

Macrctis  feucura 

Chaeropus  ecaudalus 

Macrotis  lagobs 

Bos  javantcus  ( =bantang) „.„......™ 

Aproleles  bulmeraa „.„™._„_.™ 

Craseonycteris  thonglongyai „..« 

Pteropus  rodrtcensis _...._.„„„.„ 

Hipposideros  ndleyi _.™......™„_..... 

Ursus  ttvbetanus  gedmsianua....^^^^. 

Ursus  arctos  pruinosus ™. 

Ursus  arctos  arctos „ 

Unjs  arctos  {-U  a  nalsonS) 

Castor  fiber  biruldi ™ 

Bison  t)ison  attiabascae „........_ 

Felis  rufus  escuinapae „.„..„__. 

DamaHscus  dorcas  dorcas 

Camelus  bactrianua  ( =  fervs) „ „ 

Fehs  jacobita 

Felis  nighpes „._ 

Felis  planiceps 

Felis  (Mayailurus)  inomotensia^ »„.„...... 

Felis  bengalensis  i)e.Tga/ensw.....„....™...™..„...... 

Felis  marmorata „......„™__.™...._..._.... 

Felis  margarita  adieffaK. 

Felis  lemmincki _..„„_. „ 

Felis  tignnus „...„ „. 

Rupicapra  rupicapra  omata 

Acinonyx  jubatus _ 

Pan  paniscua 

Ovnchilla  brevicaudata  boHviana 

Viverra  megaspila  cvettina 

Cervus  elaptHJs  bactrianus 

Cenrus  ttlaptTos  barbarus 

Axis  (.-Cervus)  porcinus  kuhK 

Odocoileus  hemionus  cedrosensia 

Cemis  eiaphus  corsicanus - 

Cervus  eldi 

Cenrus  mppon  taiouanus 

Axis  <.=  Cervus)  pordnus  annamiticus 

Blastocerus  dichotomis 

Cervus  eiaphus  macneilH „ 

Uoschus  spp... „ 


Cervus  nippon  mandanna 

Ozotoceros  bezoartfcus 

Darrm  dama  mesopotamica 

Axis  (=  Cervus)  porcinus  calamianensts.. 

Cervus  nippon  keramae 

Cervus  nippon  grassianus 

Cervus  nppon  kopschi 

Cervus  duvauceH 

Cervus  alfredi 

Cervus  eiaphus  yarkandensis 

Cuon  alpinus 

Antectvnus  apicaUs , 

Lycaon  pictus , 

Papio  leucophaeus 

Cephalophus  /entinki 

Taurotragus  derbianua  darbianua ... 

Elephas  maximus ........ 

Vulpes  vetox  hebes ~... 

Canis  iSimenia)  simensia 

Gaiella  gazata 


Rarfge 


Indonesia  ' 

i' 
Indonesia 
Angola 

China  (Vbt/L.  Himalayas) 
Venezuela  and  Guyana  to  Argentina 
Argentina 

Somalia,  Sudan,  Ethiooia 
Southwestern  and  Central  Asia 
Malagasy  Republic  ( =  Madagascar) 
Malagasy  Republic  (  =  Madagascar) 


AuctraKa 

Australia 

Australia 

Auafralia 

Australia 

Soutfieast  Asia 

Papua  New  Guinea 

Thailand 

Indian  Ocean:  Rodrigues  Island 

Malaysia 

Iran,  Pakistan 

China  (Tibet) 

taiy 


Mongolia 

Canada 

Central  Mexico  x. 

South  Africa 

Mongolia,  Chma 

Chile,  Peru,  Bolivia.  Argentnia 

Soutftem  Africa 

Malaysia,  Indonesia 

Japan  (inomote  island,  Ryukyu  Islands) 

India,  Southeast  Asia 

Nepal,  Soutt>east  Asia,  Indortesia 

Pakistan 

Nepal,  China,  Southeast  Asia.  Indonesia  (Sumatra) 

Costa  Rica  to  northern  Argentirta 

Italy 

Africa  to  India 

Zaire 

Bolivia 


U.S.S.R.,  Afghanistan 
Morocco,  Tunisia  Algeria 


Mexkx)  (Cedros  Island) 
Corsica,  Sardinia 
India  to  Southeast  Asia 
Taiwan 

Thailand,  Indochina 

Argentina.  Unjguay.  Paraguay,  Bolivia,  Brazil 
Cfiina  (Sinkiang,  Tibet) 

Central  and   East  Alghanistan,  Asia,   Bhutan.   Burma, 
China  (Tibet  Yunnan),  India,  Nepal,  Pakistan,  Sikkim 
Cfiina  (Shantung  and  Chihli  Provinces) 
Brazil,  Argentina,  Uruguay.  Bolivia,  Paraguay 
Iraq.  Iran 

Philippines  (Calamian  Islands) 
Japan  (Ryukyu  Islands) 
Ctima  (Shansi  Province) 
Soutt>em  China 
India,  Nepal 
Philippines 
China  (Snkiang) 

U.S.S.R.,  Korea,  China,  India,  Southeast  Asia 
Australia 

Sub-Saharan  Africa 
Equatonal  West  Atnca 
Sierra  Leone.  Liberia  Ivory  Coast 
Senegal  to  Ivory  Coast 
South-central  and  Southeast  Asia 
Canada  (Technicaily  not  listed  in  the  U.S.) 
Ethiopia 
Arabian  Peninsula  Palestine,  Sinai 
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Slalut 


CoNHnon  nam* 


SdantHic  name 


Ranga 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E.- 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E. 

E. 

£..,„._ 

E 

E 

E 

E 

E- 

E........ 

E.. 

E 

E 

E 

E 

E 

E 

E.;. 

E 

E 

E 

E 

E  _..... 

E 

E 

E. 

E 

E 

E 

E... 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Gazelle.  Owh't  (=Oibatag).. 

Gazelle,  Cuviar't 

Gazelle,  Mhorr 


'Dorcaa). 


Gazelle.  Moroccan  (> 

Gazelle,  Pelze4n's.. 

Gaze4le.  Rio  da  Oro  Dama.. 

Gazelle,  sand. 

Gazaaa,  Saudi  Arabian . 

Gazaia,  alandaf-homod  (^Rhim)., 

atbon  Family  (9  tpp.) . 

Goat  wild  ( ^  Chrttan  mafWw) . 

Goral... 

Gonna.. 

Hare,  hispid 

Hartebeest  Swayna's- 

Hartebeest  Tora. 

Hog,  pygmy. 
Horse,  Przewatski's .. 
Huemol.  North  Andean.. 
Huemui.  South  Andaan.. 
Hutia.  Cabrera's.. 

HuOa.  dwarf _... 

Hulia.  larga  aarad..... 

Hulia.  Wfla  awlh 

Hyena.  Bartiary 

Hyena,  brown 

Ibex,  Pyrenean 

Ibex.  Walia 

hnpaia.  blacfc-faced.. 


Jaguanjndl 

Jaguanjndl 

Kangaroo,  Tasmanian  forastar.. 

Koiiprey „-... 

Langur,  capped... 

Langur,  Douc 

Langur,  entellua.. 


Langur.  Francois' 

Langiv.  golden 

Langur,  Pagi  Island.. 
Lamurs 


Leopard,  clouded 

Leopard,  snow 

Linsaog,  spotted 

Lion,  Asiatic 

Lyr>x,  Spanish 

Macaque,  horvtalied  ... 
Manatee,  Amazonian . 

Mandhll _. 

Mangabey,  Tana  River „ 

Mangabey,  white-coUared.... 

Margay __. 

Ma•1^^or.  Kabal 

MarVhor,  straight-homed 

Marmoset,  buff-headed 

Marmoset  butty  tuftad-ear.. 

Marmoset  cotton-tcp 

Marmoset  Goekji's.. 

Marmot  Variccuver  Island , 

Marsupial,  eastern  jerboa „. 

Marsupial-mouse,  la'ge  desert 

Marsupial-mouse,  long-tailed 

Marten,  Formosan  yeilo*-tfiroated 

Monkey  (^langur),  Yunnan  snub-rv)aad... 
Monkey  (==  langur),  Tcrkjn  snub^woed-.- 
Monkey  (= langur),  Sichuan  snub-rx>sed- 
Monkay  (  =  langur),  Guizhou  snub-noaed- 
Montiffy,  black  colobus 

Monkey,  Diana 

Monxey,  howlar 

Monkey,  LhoeaTs _. 

Monkey,  Preusa'  red  colobua.. 
Monkey,  proboecis 


Ammodofcas  darttm .. 
uanaAi  ciA^tff 


GaraHa  abrcas  matfa»sytt .. 

Gszeila  dorcsa  ptbelni. 

Gazetia  dama  kaanoi ..~ 


Gazaita  subgutturosa  rrmrtcm 

Gazalla  Oorcaa  saudtya „: __„ 

Gazeis  taptocaroa 

Hyiobataa  appXirckJifng  Nomascua) ~... 

Capra  aegagrva  (  =  falconen)  c/tiftanenaia . 

Netnorfwadua  goral „ ...»,..».,.„....... 

GofUta  gofffla 

Caproiagua  fuapklua »» 

Aicalaphua  tuaattphua  aamynaf.. 
AicotaptHja  buaattphua  IDni.M...». 
Sua  aa/vamjs  . 

Equus  przmralsJdf 

Hippocamelua  antisenaia.. 
Hppocametus  btsjtcua.. 
Capromya  angelcabrarai.. 

Capromya  nana _. 

Caprorrys  aurftua 

Oiprornys  sanfeHpanaia... 
HjftaPB  hyaana  bartfan  .. 
ffyaana  bfvnnaa . 


Capra  pyranaica  pyranaica.. 

Capra  waSa _ _ 

Aepycaros  melampus  pstersi- 

Indh  indn  ( =  antra  ganusi 

Panthara  onca 

FeUs  yagouaroundf  fosaala . 

FeUa  yagouarountf  panamanaia '. 

Macropua  giganteus  tasmanianaia. 
Boa  sauvaH.. 

Presbytia  pSeata 

Pygatftrix  nemaaua.. 
Presbylis  entatua .... 


PraabyHs  francoiai.. 
Prasbytis  geai.. 


Nasalis  (Simias)  conookjr. 

Lemurtdaa  (ind.  Chelrogaleidae, 

Lap8amundae):all  members  ol  genera 
Lamur.  Phanar,  Hapalemur,  LepHamur,  Ul- 
crocebus,  AOocabus.  Cheirog^aus.  Varada 

Neofelis  naUitosa 

Panthers  urtda __™______™_. 

PnoTfOdCft  parrScolor .... 

Panttiera  leo  pcrsica.. 

Palis  ( =Lyru)  parOina.. 

Maeaca  silerKa.. 

Trichechus  irKingtis 

Pepio  sptmx 

Cercocebus  galeritua 

Carcocobus  torquatua 

Felia  wiadii 


Capra  falccnari  megtcar>a 

Capra  fakonari  jorOoni. 

Callithnx  Kjviceps 

CaMithfix  JaccfKJs  aurrta.. 

Saguinus  oadipua 

CaiUmicoi 


Marrnota  vancouvarenaia . 

Anlacbinorny3  lanigar. 

Sminthopa»  paaitwnopbila 

Snimhotiala  lor^gicaudatM ........^ 

Uartaa  nmhgula  chryaospHa 

Rhinopithacua  i^Pygatfirix)  bieH. 

RNnopHhacua  ( =Pygathnx)  amncuhm 

Rttinopilhacus  ( =Pygattvix)  mxaMane - 

RhinopHhecus  ( =Pygathnx)  brakohi 

Coiobus  satanas ._.«™ «.... 


Cercopilhacua  t 

Alouaaa  paUata  ( =  nUosa).. 

Carcopithecvs  ihoesti 

Colobua  badHjs  preusal 

NaaaHa  lan>atua 


Somalia,  Ethiopia 

Morocco.  Algeria.  Tunisia 

Morocco 

Morocco,  Algeria,  Turvsia 

Somalia 

Wastam  Sahara 

Jonten,  Arabian  Peninsula 

Israel,  Iraq,  Jordan,  Syria.  Arabian  Peninsula 

Sudan,  Egypt  Algeria.  Libya 

China.  India.  Southeast  Asia 

Chiltan  Range  of  west-central  Pakistan 

East  Asia 

Central  and  Western  Africa 

iTKlia.  Nepal.  Bhutan 

EtfiKDpia,  Somalia 

Ethiopia.  Sudan,  Egypt 

Indto.  Nepal.  Bhutan,  Skkim 

Mongolia,  Chir^ 

Ecuador.  Peru,  Chile,  Bolivia.  Argentina 

Chile,  Argentina 

Cuba 

Cuta 

Cuba 

Cuba 

Morocco,  Algeria,  Tunisia 

Southern  Africa 

Spain 

Etftiopta 

Namibia.  Angola 

Malagasy  Republic  ( =  Madagascar) 

Mexico  soutfiward 

Mexico,  Nicaragua 

Nk:aragua.  Costa  Rk:a,  Panama 

AusL'alia  (Tasmania) 

Vietnam.  Laos,  Cambodia,  Thailarxi 

India.  Burrruu  Bangladesh 

Cambodia.  Laos.  Vietniam 

China    (Tibet),    India.    Pakistan.    Kaahmir,    Sri    Lan^a, 

Sikkim,  Bangladesh 
Chirui  (Kwangsi),  Indochina 
India  (Assam),  Bhutan 
Irxlonesia 
Malagasy  Republic  (Madagascar) 


Soiitfieast  and  south-central  Asia,  Taiwan 

Central  Asia 

Nepal,  Assam,  Vietnam,  Cambodia,  Laos,  Burma 

Turkey  to  India 

Spain,  Portug.ll 

India 

South  Amenca  (Amazon  River  Basin) 

Equatorial  West  Africa 

Kenya 

Senegal  to  Ghana;  Nigeria  to  Gabon 

Mexico  southward 

Afghanistan.  Pakistan 

Afghanistan,  Pakistan 

Brazil 

Brazn 

Costa  Rica  to  (xjkxnbia 

Brazil.  Colombia.  Ecuador,  Peru,  Bolivia 

Canada  (Vancouver  Island) 

Australia 

Australia 

Australia 

Taiwan 

China 

VwtNam 

Ctvna 

China 

Equatorial  Guinea,  People's  Republic  of  Congo,  Cam^ 

roon,  Gabon 
Coastal  West  Africa 
Mexico  to  South  America 
Upper  Eastern  Congo  Basin,  Cameroon 
Cameroon 
Borneo 
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Status 


E — 

E 

E..._ 

E 

E 

E 

E 

E 

E 

E 

E 

e 

E 


Comnon  name 


Monkey,  led-backad  squirrel 

Monkey,  red-bellied 

Monkey,  red-eared  nosa-s;;ollBd . 

Monkey,  spider 

Monkey,  spKler 

Mbnkey.  Tana  Rrwer  red  i 
Monkey,  woolly  spider . 
Monkey,  yeilow-tailed  woolly.. 


SoentWc  name 


Monkey.  Zanzibar  red  colobua 

Mouse,  Australian  native 

Mouse,  Australian  nadva _. 

Mouse,  Fieid's „ 

Mouse.  Gould's 

E I  Mousd,  N-w.  Holland 

E Moise.  Shark  Bey 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Mo',3e,  Shortndge's 

Mouse,  smoky 

Mouse,  western ... 

Muntjac,  Fea's 

Native-cat  eaatem 

Numbat 

Oranguttn 

Oryx,  Arabian 

Otter,  Cameroon  clawleas... 

Otter,  g,ant 

Otter.  long-tailed.......,.....M.... 

Otter,  marine 

Otter,  soutnem  river 

Parxi,%  giant . 


E Pangolin  (  =  scaly  anteater) 

E Planigale,  kttte 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E _ 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Planigale.  southern 

Porcupine,  trwvspinned . 

Possum.  Leadbeater's 

Possum,  mountain  pygmy . 

Possum,  scaly-tailed 

Prairie  dog.  Mexican 

Pronghom.  paninaular 

Pudu  (deer) _ 

Puma,  Costa  Rtoan „. 

Q^fflhka 

Rabbit,  Ryukyu 

Rabbit  voteano . 

Rat,  false  water 

Rat,  stKk-nest 


Rat-kangaroo,  brush- 
Rat-kangaroo.  Gaimard's. 
Rat-kangaroo.  Lesuer's ... 

Rat-kangaroo,  plain 

Rat-kangaroo,  OueanalM 

Rhinoceros,  black 

Rhinoceros,  great  Indian . 
Rhinoceros.  Javan 


Rhinoceros,  rKXthem  wtiite'.... 

Rhinoceros.  Sumatran 

Saiga,  Mongolian  (Antelope).. 

Saki.  southern  beared 

Saki.  wfiite-rxised 

Seledang  ( =  Gaur) 

Serow,  Sumatran .......... 

Serval,  Barbary 

Shape . 

Shou 


Siamang  (gibbon). 

SIfakas 

Sk>th,  Brazilian  three-toed.. 
Solerxxlon,  Cuban.. 

SolerKXJon,  Haitian 

Stag.  Barbery 

Slag,  Kashmir 

Suni,  Zanziha* 

Tahr,  Arabian 

Tamaraw „ 


Saimin  otntacti _ 

Carcopithacus  arythrogaater 

I  Ceicopithacua.  arythroOs 

'■'f>'3s  gtHiffroyl  panamanaia „. 

'  Atalaa  gfolroyi  frontataa ....... 

Colobus  mfofnitratua  ( =AaalU»>  nlomiOutus... 

Brachyta'^s  arachncidaa 

LagoUvm  fie^icauda _ 

Colobua  tar* „ 

Notomys  acjuilb , 

Zyzetnya  i  '^Nofonyai  peduncutaiua 

Paeudomya  Hakt 

Paauiomya  goukti. 

Paamtomya  novaahoHarftaa . 

PaauOomys  praaconia. 

Paauoorpys  shortndgal....,.,.^.., 

Paaudcmys  fumaua ».* 

Paaudomya  ocddantaMa „ 

Mantiacus  faaa »».».....„.. 

Dasyunis  vivarrinua.. 


MyrwGcobms  fasdatus .. 

POngo  pygmaeus 

Oryx  iBucoryx 

Aonyx  (Paraonyx)  congva  microdon .. 

PlBTooura  Ixasillensis , 

Lutra  longicaudis  (ind.  platansis) 

iMlra  fdma .,_™ 

Lutra  provocax.. 


AHuropoda  malanolauca «__ 

Manis  tammindd 

Planigala  ingrami  aubbUaaima 

alma). 
Ranigale  lanuirostrrs.. 


<=/>. 


Cfiaetomys  subspirKisua... 


Gymnotalideua  taaObaafafi- 
BarramyS  parvus.. 
Wyukia  squamicaudata.. 
Cynomys  mexicanua . 


Anblocapra  americana  panirtaulaiia . 

Pudu  pudu 

Pets  concolor  costaricanaia 

Setona  brachyurus.. 


Pentalagus  turnessi 

Romerolagus  diazi 

Xeromys  myokJas... 

Leporillas  condilor 

Battangia  partidllata.. 
Battongia  gaimardi . 

Ballortgia  lesueur. 

Calopiymnus  campesbia . 

Battopgn  tropica 

VKaroa  btcorraa 

Rhinoceros  urwcomia 

RimnxMnxi  sortdaicua-.... 


Ceratotttcrrum  simum  cotton! 

Ocerorftinus  ( -Dtdermocaros)  aumalranaia.. 

Saiga  tatar}ca  mcngof:ca ___._ 

Ctiiropo'es  satanas  satanaa. _.___.-___ 

Cbiropotes  albinasua 

Bos  gjurus 

Capncornis  sumatraensia ... , 


Tamarin.  goMan-naapaA. 


b Tamahn,pted. 


FeUs  serval  cortstanbna... 

Ovfs  vignei  vignei 

Cervua  eiaphus  wallichi... 
Symphalangus  syndactylua .. 
Propittiocus  spp.  (an  spades).. 

Bradypjs  torquatua _ 

Solendcn  i.Atopogalai  i 

SoleiTodon  paradoxua 

Cervus  eteptius  barbarus.. 


Cervus  alephus  har)glu... 
Neotragus  ( Nesotragus"* 

Hemitragus  jayakari 

Bubalus  mindorartaia 

Loonlopithacua  {^Laonbdauai. 

dea). 
Saguinus  bicolof 


CeataRica.  Panama 

Western  Nigena 

Nigeria,  Cameroorv  Fernando  Po 

Coata  Rtca,  Parwna 

Coate  Rica,  Mw.afaflu^    ] 

Kenya 

BfaZn 

Andes  ot  nortfiem  Parvi 


Australia 

Australia 

Australia 

Australia 

Australia 

Australia 

Australia 

Australia 

Australia. 

Northern  Thailand.  Burma 

Australia 

Aussaiia 

Borneo,  Sumatra 

Arabian  Peninsula 

Cameroon,  Nigeria 

SoiTth  America 

South  America 

Peru  south  to  Straits  of  Magellan 

Chile.  Argentina 

People's  Republic  of  Cttina 

Africa 

Australia 

Australia 

Brazfl 

Australia 

Australia 

Australia 

Mexico 

Mexico  (Baia  Califomia) 

Southern  South  America 

Nicaragua,  Panama,  Coata  Ric« 

Australia 

Japan  (Ryukyu  IslarxJs) 


Australia 
Australia 
Australia 

Sub-Saharan  Africa 
India,  Nepal 

lndor>esia.  Indochma,  Burma,  Thailand.  SMwm  Bangla- 
desh. Malaysia 
Zaire,  Sudan.  Uganda.  Central  Atncan  Republic 
Bangladesh  to  Vietnam  to  lodoneata  (Qorneo) 
Mofigoba 
Brazil 
Brazil 

Bangladesh,  Southeast  Asia..  India 
East  Asia.  Sumatra 
Algeria 
Kashmir 
T*>et  Bhutan 
Malaysia.  Indonesia 
Malagasy  Roput>iic  (=Madagaacar) 
Brazil 

Domink^an  Republic  HaU 

Tunisia.  Algeria 

Kashmr 

Zanzibar  (and  nearby  islandal 

Oman 

PhUipplnea 

Braal 

Northern  Brail- 
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Table  3.  Foreign  Species  To  Be  Reviewed  '—Continued 


Status 


Conwnon  nsfrw 


Scientific  name 


Range 


Tap*.  Asian. 


Tapir.  Braztlian., 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Tapir.  Central  Amencan 

Tapir.  nxHjntain 

Tiger 

Tiger.  Tasmanian  (=Thytacine).. 

Uakah  (all  species) 

Unal. 

Vicurui 

Waltatjy.  banded  hare ~.. 

Wallaby.  t)nrx]ied  naii-tailed . 
Wallaby,  crescent  nail-tailed .. 
Wallaby.  Parma 


E 

E 

E.T.. 

E.T.. 


Wallaby,  western  hare . 

Wallaby,  yellow-footed  rock 

Wolf,  maned . „ 

Wombat      hairy-nosed      (= Barnard's 
QueensI). 

Yak,  wild 

Zebra,  moortaio 

Ctwnpanzee 


and 


Leopard.. 


T. 
T. 
T. 
T. 
T. 
T.. 
T.. 
T.. 
T. 
T.. 
T. 
T.. 

T. 
T. 
T. 
T. 
T. 


Baboon,  gelada. 

Elephant.  Atncan 

Kangaroo,  eastern  gray.. 


Kar>garoo.  red 

Kangaroo,  western  gray.. 

Langur.  k>ng-tailed 

Langur.  purpie-faced.. 


Langor,  Tonkin  snub-nosed- 
Lechwe,  red.. 
Lohs,  lesser  stow.. 
Macaque.  Fornwsan  rock... 

Macaque.  Japanese..- 

Macaque,  stump-iailed.. 

Macaque.  Toque „„ 

Manatee,  West  African 


Monkey.  Mack  howler.. 
Tamann,  wtiite-footed. 

Tarsaer.  Ptnlippine 

Zebra.  Grevy's . 


Zebra.  Harlmann's  mountain . 


E Albatross,  short-tailed.. 

E Booby.  Abbon'f . 

E Bnstlebird.  western.. 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Bristletxrd.  western  rufous.. 
Bulbul.  Mauntus  olfvaceous- 
Bullfinch.  Sao  Miguel  (finch). 
Bushwren,  New  Zealand . 

Bustard,  great  ktfan 

Cahow  ( =B«nniila  PvtreO . 
Condor.  Andaan.. 
Cotinga.  banded . 
Cotinga^  wtvte-winged— 

Crane.  t>lack-necked 

Crane.  Cuba  sandhill 

Crane,  hooded 

Crane. 


Crane.  Siberian  white " 

Crane,  wtnte-naped _ 

Cuckoo-shnke,  Mauritius . 
Cuckoo-shnke.  Reunion... 

Curassow.  razor-billed. 

Curassow.  red-t>itled..- 


Curassow,  Tnnidad  wfnte-headed..- 

Oove.  ctoven-teathered __ 

Dove.  Grenada  gray-fronted 

Duck,  pwk-headed 

E .'  Duck,  white^iinnged  wood.. 


-l 


E I  Eagle.  Greenland  while-tailed... 

E i  Eagle,  harpy.. 


Tapnis  indicvs.. 


Tapinis  terrestris.. 


Tapinis  bardi 

Tapirus  pinchaque 

Panthera  bghs 

Thylaanus  cynocephakjs 

Cacaiao  spp  {all  spades) 

CVts  musimon  (=onentalis)  ophion. 

Vicugna  vicugna 

Lagostrophus  lasciatus 

Onychogalea  fraenata 

Onychogalea  lunata _ 

Macropus  parrna 

Lagofcfiestes  fursutus 

Petrogale  xanthopus 

Chrysocyon  brachyurus 

LasKXttinus  krettbi 


Bos  grunniens 

Equus  zebra  zebra .. 
Pan  troglodytes 


Panthera  pardus  .. 


Theropittiecus  gelada 

Loxodonta  athcana 

Macropus  giganteus  (all  ssp.  except  lasman- 
iensts) 

Macropus  (Megaleia)  rutus 

Macropus  fuliginosus 

Presbytis  polenziani „ 

Presbytts  senex 

Presbytis  (Rhmopitttecus')  avunculus 

Kobus  leche .' 

NyclKebus  pygmaeus 

Macaca  cyclopis t 

Macaca  fuscata _™»_ „ _ 

Macaca  arctades 

Macaca  smica 

Tnchechus  senegalensis 


Akxjatta  pigra ™ 

Saguinus  leucopus 

TarsHJs  synchta „. 

Equus  greyyi ;. 

Equus  zebra  hartmannae „ 

BIRDS 

Diomedea  albatrus 

Sulaabbotti 

Dasyomis  bracftyptervs  longirostiis .. 

Dasyomts  broadbenb  Httorahs 

Hypstpetes  bortjorncus  olvaceus 

Pynhula  pyrrttula  muhna ™™__— _ 

Xenicus  longipss. 

Chonotis  mgnceps _ 

Pterodroma  cahow 

Vultur  gryphus _.. 

Cotmga  maculata 

Xphoierm  alropurpurm 

Gfus  nigncollis. 
Grus  monacha . 
Gnm  mofmcha  .. 
Grus  iapormaia.. 


Grus  leucogeranua.. 

Grus  Mpw 

CoQuus  i=Coracina)  typicus.... 
Coquus  ( =Coracina)  newtoni.. 

Mitu  (  -  Crax)  rntu  rriti 

Crax  bkj/nertbacfm 

Pfpia  pip0a  pipit 


LeptotUa  ruiaxilla  welisi 

Phodonessa  caryophyllacea _. 

Camna  scutulata 

haliaeetus  altxcilla  groerUandicus .. 
Hatpia  harpyja „ 


Burma,  Laos.  Cambodia,  Vietnam.  Malaysia,  Indonesia. 

Thailand 
CokxntM  and  Venezuela  south  to  Paraguay  and  Argenti' 

na 
Southern  Mexkx>  to  Cotomtiia  and  Ecuador 
CokMnbta,  Ecuador  and  possibly  Peru  and  Venezueta 
Temperate  and  Tropical  Asia 
Australia 

Peru,  Brazil,  Ecuador,  Colombia.  Venezuela 
Cyprus 

South  America  (Andes) 
Australia 
Australia 
Australia 
Australia 
Australia 
Australia 

Argentina,  Bolivia.  Brazil,  Paraguay,  Uruguay 
Australia 

China  (Tibet),  lnd« 

South  Afnca 

E=in  wiW  in  West  and  Central  Africa,  T=in  captlvtti 

outside  natural  range 
E=  Afhca,  Asia  (except  where  T)  T=  Africa  in  wild 

south  of,  and  iricluding,  Gabon,  Congo,  Zaire,  Uganda, 

Kenya 
Ethiopia  I 

Africa 
Australia 

Australia 

Australia 

Indonesia 

Sri  Lanka  (=Cylon) 

Vietnam 

Soutt>em  Africa 

Indochina 

Taiwan 

Japan  (Shikoku.  Kyushu  and  Honshu  Islands) 

Irxiia  (Assam)  to  southern  China 

Sri  Lanka  (=Ceyk)n) 

West  Coast  of  Afnca  from  Senegal  River  to  Cuanza 

River 
Mexico.  Guatemala,  Belize 
Cokimbia 
Philippines 

Kenya,  Ettnopia,  Somalia 
Narriibia.  Angola 

Northern  Pacific  Ocean,  Japan,  U.S.S.R. 

irxlian  Ocean:  Christmas  Island 

Australia 

Australia 

lr>dian  Ocean:  Mauritius 

Eastern  AUantk;  Ocean:  Azores 

f4ew  Zealarxj 

hyjia.  Pakistan 

North  Atlantic  Ocean:  Bermuda 

Coiomt>ia  to  Chile  and  Argentina 

Brazil 

Brazil 

China  (Tibet) 

West  Indies:  Cuba 

Japan,  USSR. 

Chma.  Japan.  Korea,  U.S.S.R. 

U.S.S.R.  (Siberia)  to  India,  including  Iran  and  China 

Mongolia 

Indian  Ocean:  Mauritkjs 

Indian  Ocean:  Reunion 

Brazil  (Eastern) 

Brazil 

West  Irvjies:  Tnnktad 

Soutt>west  Pacific  Ocean:  New  Caledortia 

West  Indies:  Granada 

Indw 

India,  Malaysia.  Indonesia.  Thailand 

Graentafxl  arxl  adiacent  Atlantic  Islands 

Mexico  south  to  Argentina 
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Tabl^  3.  FORBGN  Species  To  Be  Reviewed  '— Contiimwl 


Statu* 


Conmon  name 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

e. 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

5 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E.: 


Eagis.  Pt«ilippine  (= monkey-eating). 

Eagle,  Spanish  imperial 

Egret  Chinese 

Fakxxi,  Eurasian  peregrine . 

Flycatcher.  Euler's 

Flycatcher.  SeycheMaa  | 

Flycatcher,  Tahiti 

Fody,  Seychelles  (weavar-linch).. 

Fngafet)ird.  Andrew's _... 

Goshawk,  Christmas  Island.. 
Crackle,  slender-billed . 
Grasswren,  Eyrsan  (flycatctter)  .„ 
Grebe,  Atitlan.. 

Greenshank,  Nordmann's 

Guan,  homed.. 

Guan,  white-winged 

Gull.  Audouin's 

Gull,  relet 

iHawk,  Anjouan  Island  sparrow 

Hawk,  Galapagos 

Hermit,  hook-tnllad  (humrrwgbird).. 

Honeyeatar,  hclmeted „. 

Momt>ill.  helmetud „.. 

It>is,  Japanese  crested — 

Ibis,  Northern  baM- 
Kagu.. 

Kakapo  (-owl-parroQ 

Kestrel,  Mauritius 

Kestrel,  Seychelles 

Kite,  Cijt>a  hook-Nled 

Kite,  Grenada  hook-billed... 
Kokako  (wattletjird) . 

Macaw,  glaucous 

Macaw,  indigo.. 


Macaw,  little  t>lue..- 

Magpie-robin.  Seychelles  (thcuah). 

Maikoha.  red-laced  (cuckoo) 

Megapode.  Maleo 

Ostnch.  Arabian 

Ostrich,  West  African 
Owl,  Anjouan  scops .. 

Owl,  giant  scops 

Owrt,  Madagascar  red 
Owl,  Seychelles 


Owlet  Morden's  (^Sokoka)..- 

Parakeet  Forbes' 

Parakeet,  golden 

Parakeet  golden-sfiouldered  (= hooded).... 

Parakeet  Mauritius _ _. 

Parakeet  Norfolk  Island 

Parakeet,  ochre-marked . 

Parakeet  orange-bellied 

Parakeet  paradise  (= beautiful) 

Parakeet  scarlal<fie«led  t'Spiendid).. 

Parakeet,  turquoise 

Parrot  Australian „ 

Parrot  Bahaman  or  Cuban. 
Parrot,  ground. 

Parrot  imperial 

Parrot  red-browed.. 
Parrot  red-capped.. 
Parrot  red-necked.. 
Parrot  red-spectadad.. 

Parrot  red-taiM 

Pan-ot  St  Vincent 

Pan-ot  St.  Lucia 

Parroi  thick-l 


Parrot  virMceous-breastad  - 
Penguin.  Galapagos., 
v-tailed. 


Pheasant  BIyth's  traoopan..„_ 

Pheasant  brown  eared 

Phpasant  Cabot's  tragopan 

Pfteasant  cneer ._. 

Pheasant  Chinese  monal  ...«.„ 

Pheasant  Edward's _ 

Pheasant,  Elliot's „„ 

Pheasant  imperial.. 


Pithecophaga  jeUeryL 

AquBa  hetaca  adaJberH. 

Egretta  eulophctes 

Faico  peregnnus  peragrima .. 
Empidonax  aiMen  Johns 
Terpstptxyie  corvina.. 
Pcmarea  rugra.. 

Fnudia  sechellarum _^ 

Fregata  andrawsi 

A^cipiter  fasaatus  natata 

Ouisicalus  ( =Cassidix)  paJustta.. 

Amytomis  goydert. 

PotttjfivbM  gigtt- — ~ — 


Tiinga  guttUer.. 

OrBophssis  dertiianus ™ 

Pefelope  afbiponnis 

Lanjs  a'jdoumi 

Larus  relictus 

Acapiter  francesi  pusillus .. 

Buteo  galapagoensis... 

Glaucis  ( =Ramohodon)  dohmi^ 

Mebphaga  cassidix 

Fthmopiax  vigH — 

Nipponia  mppon . 

Ceronticus  eiemita.. 

Phynochetos  jubatus 

Stngops  habroptilus 

FaIco  punctatus .. 

Faico  araea „ 

Chondtohierax  uncinatus  wUsoni.. 
Ctcndrohierax  uncinatus  mmia.... 

Cailjeas  ar>eraa 

Anodorhynchus  glaucua 

Anodorhynchus  lean . 

Cvanopsitta  apixii „ 

Copsyc.'vjs  sechellanjm 

Ptiaoncophaeus  pyfTlioc»pbak»~~ 

Macrocephalon  maleo 

Struttw  cameiijs  synacut. 

Stwttuo  camelus  spatzi. _. 

Otus  nitilus  capnodes 

Olus  gumeyi 
Tyto  soumagnai 
Otus  insularis  .— 
Otus  ireneae 


Cyanoramphus  auricepa  fofbaai 

Aratinga  guarouba 

Pseptiotus  chrysopterygiua  ...„ 

PsittacuUa  echo ._.... 

Cyanoramphus  newaiaalandlaa  eoeUl.. 

Pyrrhura  cnjentala 

Neophema  chrysogastar __.„.. 

Psephotus  pulchauimus „,.„„«,._. 

Naophema  splertdida. ...... ............... 

Nacphama  pulcheUa - __._„_ 

Gaopsittacus  ocadentaKa. „_.__.._.. 

Amiuona  leucocephaJa ... ~. 

Pe^oponjs  wafticm 

Amazona  imperialis — ~. 

Amazona  rtiodocoiy0» ._..«-...-... 

Pionopsittapilaaia.. 


Amazona  arausiaca ~ . 

Amazona  prbiiei  prelrai. .......... 

Amazona  braziliensis 

Amazona  guifdingH. . 

Amazona  versicolor 

Ptiynchopsitta  pachyrhyncha.. 

Amazona  lanacea 

Sphentscus  msrxicukia  ~.~~.~. 

Syrmaticus  humaie 

Tragopan  blythi... 

Crosaoptilon  manlctHJhajm..... 

Tragopan  cabcH __.____. 

Catieus  mallichi „ 

Lophophorus  Ihuysi.. 

Lophura  edmardsl -.»— 

Syrmaticus  aUioli~ 


Phttppinas 

Spain.  Morocco.  Algeria 

China.  Ksiea 

Europe.  Eurasia  south  to  Africa  and  Mideast 

West  Indies:  Gre.iada 

Indian  Ocean:  Seychelles 

Soufi  Pacific  Ocean:  TahM 

Indian  Ocean.  SeychaHas 

East  Indian  Ocean 

Indian  Oceaa  Ctui&unas  laiaoil 

Maxica 

Australia 

Guatenrala 

U.&S.R.,  Japan  south  to  Mslaya,  Bomao 

Guatemala,  Mexico 

Peru 

Mediterranean  Sea 

India,  Chma 

Indian  Ocean:  Comoro  Islanda 

Ecuador  (Galapagos  Isltwdi) 

Brazil 

Australia 

Thailand.  Malaysia 

ChiruL  Japsn,  USSR..  Korea 

Soutt>ern   Europe,   southwestern  Asia,  northern  Africa 

South  Pacific  Ocean:  New  Caledonia 

New  Zealand 

Indian  Ocean:  Mauritius 

lnd»n  Ocean:  Seychelles  Wands 

West  Indies.  Cuba 

West  Indies.  Grenai^ 

New  Zealand 

Paraguay,  Uruguay,  Braiil 

Brazil 

Brazi 

Indian  Ocean:  Seychelles  laiaf>ds 

Sri  Lanka  (= Ceylon) 

lndor>esia  (Celabas) 

Jordan,  Saudi  Arabia 

Spanish  Sahara 

Indian  Ocean:  Comoro  Island 

Philippine*:  Marinduque  and  Mindanao  Wand 

Madagascar 

Indian  Ocean:  Sevchellaa  I* 

Kenya 

New  Zealand 

Brazil 

Amtrali* 

Indian  Ocaan:  Mauritiu* 

Auetralia  (Norfolk  l*land) 

Brazil 

Australia 

Amtraha 

AuMFaNa 


Wart  Indies:  Cuba,  Bahamaa,  Caymana 

Auatraka 

Waal  Indiaa:  Dominica 

BraaH 

BraM 

Weat  India*:  Dominica 

Brazil,  ArgentirM 

BrazM 

West  lnd«s:  St.  Vmccnt 

Wast  India*;  St  Lucta 


Pheasant,  Mikado _.. 


Lophura  impermUs . 
Syrmaticus  mikado .. 


Brazil 

Ecuador  (Gaiap«gos  Islands) 

Burma,  Ct>ina 

Burma.  China,  India 

China 

China 

India,  Nepal,  Pakistan 

China  . 

Vietnam 

China 

Vietnam 
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Status 


Codoion  nttnt 


Sdontific  nama 


Ranga 


E 
E. 
E. 
E. 

E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E.. 
E. 
E.. 
E.. 
E.. 
E.. 
E... 
E. 
E.. 
E... 
E.. 
E.. 
E... 
E... 


E., 

E. 

E. 

E. 

E 

E., 

E. 

E 

E. 

E 

E., 

E., 

E., 

E 

E.. 

E., 

E.. 

E.. 

E.. 

E 

E., 

E.. 

E 

E., 

E. 

E.. 

E.. 

E.. 

E.. 

E.. 

E.. 


Ptwasant  Palawan  paacock.„ 
Plwasant.  Sdater's  monai . 
Phaasant  Swmhoa's.. 
Pfiaasant.  w«stem  tragopan.. 
Pheasant  white  »»"xi .. 
Pigeoa  Azores  woud.. 
Pigeon.  Chatham  island. 


Pigeoo.  Mindoro  zone-tailed. 


Piptng-guan,  black-fronted 

Pitta.  Kochs 

Plover.  New  Zealand  atora. 
Ouail.  Mernam's  Montezuma 
Ouetzel.  resplendent 
Rail.  Aukiand  Island 
Rail.  Lord  H9we  wood 

Rhea.  Darwin's _... 

Robm.  Chatham  Isiand 
Robin,  scartet-breastad  (flycatchar) 
Rocktowl.  grey-necked 
Rockfowl,  wt>ite-necked 


Roller,  long-tailed  ground.... 

Scrub-toird,  noisy.. 

Shama.  Cebu  black  (thrush) . 

Siskin,  red.. 

Starlmg.  Por^ape  mountain . 

Starting.  Rott^schild's  (myna) . 

St"A.  oriental  wfvte 

Teal.  Campbell  Isiand  Ifightteaa.. 

Thrasher,  white-breasted 

ThniSh.  New  Zealand  (wattMiird). 
Tinamou.  solitary. 


Trembler.  Martnqua  (ttvaahar). 
Wanderer,  piam  (colwad-hawipoda) .. 

Waitiier  (willow).  Saychalai 

Wartitar  (willow).  Rodngues... 
Wartilar  (wood).  Samper's.. 
Waftoler  (wood),  BartMdos  ye«ow . 
Whiptxrd.  western.. 
WNte-eye.  Norfolk  island . 
White-eye,  Ponape  great.. 
White-eye.  Seychelles 


Woodpecker,  imperial .... 

Woodpecker.  Tnstam's 

Wren,  Guadeloupe  house.- 
Wren.  St  Luoa  house 


Alligator,  Chinese ; 

Boa,  Jamaican 

Boa.  Round  Island.. 

Boa.  Round  lslai«l.. 

Caiman.  Apapora  Rivar.. 

Caiman,  black . 

Caiman,  broad-snoutad... 

Caiman,  Yacara . 

ChucfcwaHa.  San  Esteban  Island  . 

Crocodte.  Atncan  slender-snouted.. 

Crocodile,  African  <Nvarf . 

Crocodile,  Ceylon  mugger  .„ 

Crocodile.  Congo  (Kvarf  _ 

Crocodile.  Cuban . 

Crocodile.  Morelars. 

Crocodile,  mugger.. 

Crocodile.  Onnooo... 

Crocodile.  Ptiitppine 

Crocodile.  Siamese . 

Gavial  (=ghanaO 

Gecko,  day 


Gecko.  Round  Island  day.. 
Iguana,  Anegada  ground.. 
Iguana,  Bamngton  land  ... 

Iguana.  Fiji  crested 

Iguana.  Fi|i  t>arxjed 

Iguana.  Grand  Cayman  ground... 

Iguana.  Jamaican „.. 

Iguana.  Watkng  Isiand  ground  ..„ 

Lizard.  Hierro  gianl „ 

Momlor.  Bengal „ 


Pofyp/ectron  amphanum „ 

Lophofihonjs  sclateri. „ _. „. 

LoptKjn  swirhoi _ 

Tmgofmn  meianocephalus 

Crossoptikxi  crossoptrion _ 

Cotumtft  pa/umtiug  azohca 

Hamiptmga  novteaetlandme  chathamensis.. 

Oucula  mindorensis _«_„. 

Pipit  jtcuOnga .» 

Pitta  kochi 

Thinomis  novaeseelandiaa. 

Q/Honyx  montezumae  mamami 

Pharomactvus  mocmno 

Ra/lus  pecbxalis  muelleh „.. 

Tncholimnss  sytvestns „ „_.„„... 

Pterocnerna  pennata 

Pelroica  traversi _ 

Patroica  multKokx  mutticolor. 

Picathaiies  oraas „ 

Picalharles  gymnocephalua 

MMMyms  chimaera _ 

Atrichoms  damosus „ 

Copsychus  nger  ceboensis 

CarDlu0As  (  =  Spinas)  cucuOata 

Apkxns  peUeln 

Leucopsar  rottiscttitdi .. 

Cioonia  aconm  boyaana .". 

Anaa  aucklarxUca  neaoUs 

Ramphoandus  bracfiyuna 

Tumagra  capens/s 

Tmamus  sddanus 

Qnciocermta  ruficautUi  guttunHs 

PadKxiomous  torquatus 

Bebroms  sechellensis „ 

Babfoms  rotiencanus ™ 

Laucopaza  sempeh 

Dandroica  petechia  pelectiia 

Psoptxxies  mgrogulans 

Zosterops  altx)gulans 

Rukia  longirostra  (  =  sanfonfi „ 

Zoatarops  modesta 

Campephilus  mpefiahs 

Dryocopus  /avensis  hchardsi 

Trogkxiyles  aedon  guade/oupansis 

Troglodytes  aedon  meso/eucua „ 

REPTILES 

Alligator  sinensis 

Epicrates  subflavus 

Caaaraa  dussomeri 

Botyaha  muttocannata 

Caiman  crocodHus  apaporienais 

klalanosuchos  niger 

Caiman  latirostns ___..__. 


Caiman  crocodHus  yacara 
Sauromalus  vanus 
Orocodyius  caiaptvactus 
OsteolaerTHJs  tetraspis  tetraspis... 

Crocody)us  palustns  kimbula _. 

Osteo/aemus  tetraspis  osbomi 

Crocodytus  rtiombifer 

Crocodylus  moreletii 

Crocodylus  palustris  palustns 

Crocodylus  intermedms 

Crocodylus  novaeguineae  trmdoransia 

Crocodylus  sismensis 

Gavialis  gangeticus 

Phelsuma  edwardnewtoni. 

Pttetsuma  guenttieh 

Cyckjra  pinguis 

Conolopttus  pallidus 

Bracttylopl)us  vitiens» 

Bradiylophus  lasciatus 

Cjfdura  nubHa  lewisi .» „ 

CyduracoHai 

Cydura  rHeyi  rHeyi 

GaOotia  simortyt  simonyi 
Varanus  bengalensa 


PMIIpines 

Burrna,  China,  India 

Taiwan 

India.  Pakistan 

China  (Tibet).  India 

East  Atlantic  Ocean:  Azores 

New  Zealand 

Argentina 

Ptiliooines 

New  Zealand 

Mexico  (Vera  Cruz) 

Mexico  to  Panama 

New  Zealand 

Australia  (Lord  Howe  Island) 

Argentina.  Bolivia.  Peru,  Uruguay 

New  Zealand 

Australia  (Norfolk  Island) 

Cameroon,  Gabon 

Africa:  Togo  to  Sierra  Leone 

Malagasy  Reputilic  ( =  Madagascar) 

Australia 

PttiNppines 

South  America 

Caroline  Is.  (Western  Pacific) 

Indonesia  (Bali) 

China.  Japan.  Korea  USSR. 

New  Zealand  -  CampbeH  Island 

West  Indies:  St.  Lucia,  Martinique 

New  Zealand 

Brazil,  Paraguay.  Argentina 

West  Indies:  Martinique 

Australia 

kKJian  Ocean:  Seychelles  Island 

Mauritius  (Rodrigues  Islands) 

West  Indws:  St  Lucia 

West  Indies:  Barbados 

Australia 

kHlian  Ocean:  Norfolk  Islands 

Caroline  Is.  (Western  Pacific) 

Indian  CX:ean:  Seychelles 

Mexico 

Korea 

Wast  Indies:  Guadeloupe 

West  Indies:  St.  I 


China 


IfMlian  Ocean:  Mauritius 
Indnn  Ocean:  Mauntius 
ColomtM 
Amazon  basiq   <: 

Brazri.  Argentina.  Paraguay,  Uruguay 
Bolivia,  Argentina,  Peru,  Brazil 
Mexico 

Western  and  central  Africa 
WestAfnca 
SriLanka 

Congo  River  drainage 
Cuba 

Mexico,  Belize,  Guatemala 
India,  Pakistan,  Iran,  Bangladesh 
South  America:  Orirxx»  River  Basin 
Ptvliopine  Islands 
Souttieast  Asia.  Malay  Peninsula 
Pakistan,  Burma.  Bangladesh,  India,  Nepai 
Indian  Oce^:  Mauntius 
Indian  Ocean:  Mauntius 

West  Indies:   Bntish  Virgin  Islands  (Anegada  Islands) 
Ecuador  (Galapagos  Islands) 
Pacifk::  Fiji 
Pacific:  Fiji,  Tonga 
West  Indies:  Cayman  Islands 
West  Indies  Jamaica 
West  Indies:  Bahamas 
Spam  (Canary  Islands) 

Iran,    Iraq.    India,    Sri    Lanka.    Malaysia,    Afghanistan, 
Burma,  Vietnam,  Ttiailarxl 
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Status 


Common  name 


OclanUfic  twiM 


Ranga 


E... 

E... 

E... 
E... 
E... 
E... 
E... 
E... 
E..., 
E... 
E... 
E... 
E.... 
E... 
E... 
E... 
E... 
E  .. 
E... 

E... 
E... 
E... 
E... 
E... 
E... 

E... 
E.T 
T... 
T... 
T... 
T... 
T... 
T... 
T... 
T... 
T... 
T... 
T... 
T... 
T... 

E... 
E... 
E... 
E... 
E... 
E... 

E... 
E... 

E... 
E... 
E... 
E... 
E... 
E... 
E... 
E... 
E... 
E... 


Monitor,  desert 

Monitor,  Komodo  Island . 


Monitor,  yeltow 

Python,  Indian 

Tartaruga ........ 

Terrapin,  river  (=Tunlong) 

Tomistoma 

Tortoise,  angulated 

Tortoise,  Bolson 

Tortoise,  Galapagos 

Tortoise,  radiated „ 

Tracaja 

Tuatara 

Turtle,  aquatic  box 

Turtle,  black  sottshell 

Turtio,  Burmese  peacock 

Turtle,  Central  American  river 

Turtle,  CXiatro  Cienegas  softshell.. 
Turtle,  geometric 


Turtle,  Indian  softshell 

Turtle,  Indian  sawt>ack 

Turtle,  peacock  softshell 

Turtle,  short-necked  or  western  swamp.. 

Turtle,  spotted  pond 

Turtle,  three-keeled  Asian 


Viper.  Lar  Valley 

Crocodile,  Nile 

Gecko,  Serpent  Island 

Iguana,  Acklins  ground 

Iguana,  Allen's  Cay 

Iguana,  And'os  Island  ground., 
iguana.  Cayman  Brae  ground .. 

iguana,  Cuban  ground 

Iguana,  Exuma  Island 

Iguana.  Mayaguana 

Iguana,  Turks  and  Caicos 

Iguana,  White  Cay  ground 

Lizard,  itMza  wall 

Rattlesnake.  Aruba  Island 

SkInk,  Round  Island 


Frog,  Israel  painted 

Frog,  Panamanian  goMan 

Frog,  Stephen  Island 

Salamander.  Chinese  giant.... 
Salamander,  Japanese  giant . 
Toad,  Afhcan  viviparous 


Toad,  Cameroon 

Toad,  Monte  Verde . 


Ala  Balik  (trout) 

Ayumodoki  (loach) 

Blirxlcat,  Mexican  (catfish) ...... 

Bonytongue,  Asian 

Catfish  (no  common  name) 

Catfish,  giant 

Cicek  (minnow)  ............................. 

Nekogigi  (catfish) 

Tango.  Miyako  (Tokyo  Ijitterting) . 
Temoleh,  Ikan  (mirmow) 


Varanus  grisaus 

Varanus  komodoansis . 


Varanus  flayascena...„ 

Pyttmn  molunis  mohma....^ 

Podocnemis  expansa .> _ 

Batagur  baska : 

Tomistoma  scttlegaMi 

Ceochelone  yniptKxa 

Goptierus  flayomarginatua 

Geocheione  eiepttantopua 

Geochtiione  ( =  Testudo)  radiata 

Podocnemis  unifilis , 

Sphenodon  puTKtalus . .r. ,. 

Terrapane  coatniHa 

Tnonyx  ngricans 

Morenia  ocellata 

DanrmlatTtys  mawg 

Trionyx  atar 

Psammobatas     gaomaliicus     ( =  Geocba/one 

geometnca). 

T.'ionyx  gangeticus 

Kachuga  tocta  tocia 

Triorryx  hurum 

Pseudamydura  umbfina 

Gaodemys  (=Damonia)  ttamUlonii 

MelanocMya  (  =  Gaoamyda.  A/icarw)  tricahn- 

ata.  . 

Vipara  latna. „ 

Crocodytus  nHoticua 

Cyrtodaciylus  serpansirtsula 

Cydura  nieyi  nuctialis 

Cyckjra  cychlura  inomala 

Cydura  cychlura  cychlura 

Cydura  nubila  caymanartsis 

Cydura  nubila  nubila 

Cydura  cychlura  figginsi _ 

Cydura  canrtaia  t>artsctti 

Cydura  cannata  cannata 

Cydura  nIeyi  chstata ;. 

Podards  pityusensis ~. - 

CrotakJS  uncokx 

Laioiopisma  telfairi. 


AMPHIBIANS 

Discogk)ssua  nignvantar 

Alalopus  vahus  relaki „.„ 

Laiopelma  hamltoni 

Andrias  davidianus  davidianua 

Andriaa  davidianus  laponicua 

Nactoptvyrx)idea  spp.  (.anOra  genua) . . 


Bufo  auparcUiahs  ■ 
Bufo  periglenaa... 


FISHES 

Salmo  platycaphaha , 

Hymenoptiysa  ( =Bolia)  curia.. 

Pnetella  phraatophUa 

Sclaropages  fomosus 

Pangasius  samtwongsai. 

Pangaaianodon  gigas 

AcanthonMus  handlirschi. 

CoraobagnM  ichikawai 

Tanakia  tanago 

Probvtua  futtiarti 


North  Africa  to  l^ear  East  Caspian  Saa  through  USSR. 

to  Pakistan,  Northwest  India 
Indonesia  (Komodo,  Rmtja,  Padar.  and  western  Flores 

Island)   - 
West  Pakistan  ttirough  India  to  Bangladesh 
3(1  Lanka  and  India 

South  America:  Orinoco  and  Amazon  River  basins 
Malaysia,  Bangladesh,  Burma,  India.  Indonesia 
Malaysia.  Indonesia 
Malagasy  Republic  ( =  Madagascar) 
Mexico 

Ecuador  (Galapagos  Islands) 
Malagasy  Republic  ( =  Madagascar) 
South  America  Orinoco  and  Amazon  River  basins 
New  Zealand 
Mexico 
Bangladesh 
Burma 

Mexico,  Belize,  Guatemala 
Mexico 
South  Afhca 

Pakistan,  India 

India 

India,  Bangladesh 

Australia 

North  India.  Pakistan 

Central  India 

Iran 

T' Zimbabwe.  E  =  Entire,  except  Zimbabwe 

Indian  Ocean:  Mauritius 

West  indies  Bahamas 

West  indies  Bahamas 

West  indies:  Bahamas 

West  indies:  Cayman  islands 

Cuba  (exci  pop.  introduced  into  Puerto  Rico) 

West  Indies  Bahamas 

West  indies  Bahamas 

West  Indies:  Turks  and  Caicos  Islands 

West  Inditts:  Bahamas 

Spain  (Baleanc  islands) 

Anjba  island  (Nethertand  Antilles) 

Indian  Ocean:  Mauritws 


Panama 
New  Zealand 
Western  CNna 
Japan 

Tanzania.  Guinea.  Ivory  Coast  Cameroon,  Liberia.  Ethio- 
pia 
Equatorial  Africa 
CoetaRica 


Turkey 


Mexico 

Thailand,  Indonesia.  Malaysia 

Thailand 

Thailand 

Turtiey 

Japan 

Japan 

Thailand,  Cambodia.  Vietnam,  Malaysia.  Laos 


SnaM,  Menus  Island  tree.. 


INVERTEBRATES 

SNAILS 

PtfMJStyla  puk:harrima 

CLAMS 


Pacific  Ocean:  Admiralty  Island  (Menus  Island) 


Pearly  mussel,  NkMin's.. 
Pearly  mussel,  Tampico.. 


Butterfly,  Queen  Alexandra's  birdwing.. 


Magalonaiaa  niddinaana . 
Cyrtonaiaa  tampicoanaia.. 

INSECTS 

Tmidaai' 


Omlthoptara) 


Papua  New  Guinee 
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Status 

Coivmon  nflfiw 

ScMnHfic  fiww 

Rang* 

T 

Fr.  Guatemalan  (    pirnbta) 

PLANTS 

Mmpha  eoaimicenaia — 

FitzroyB  cupf9$90id98 ». 

Mexico  Guatemala  Hooduraa,  El  Salvador 

E 

Coeta  Rica 

T_ 

Lmc/h.  Chitaw)  (aiM  {=tttnm)-. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  th«  Assistant  Secretary  for 
Community  Planning  and 
Deveiopment 

24  CFR  Part  570 

(Docfc«t  Na  R-91-1519;  FR  29S»-F-<U1 

RIN  2506-AB21 

Amendments  to  the  Section  108  Loan 
Guarantee  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Final  rule. 

SUMMARY:  Section  106  of  the  Housing 
and  Community  Development  Act  of 
1974  authorizes  a  program  of  community 
development  loan  guarantee  assistance. 
The  regulations  governing  this  program 
are  codified  at  24  CFR  part  570.  subpart 
M.  This  final  rule  amends  these 
regulations  to  implement  certain 
changes  made  to  the  Section  108  Loan 
Guarantee  Program  by  section  910  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (Pub.  L  101-615.  approved 
November  28. 1990)  (the  1990  Act).  The 
specific  revisions  made  to  these 
regulations  by  this  final  rule  are 
discussed  in  the  Supplementary 
Information  portion  of  this  document. 
EFFECnve  DATE  December  6. 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Paul  D.  Webster.  Director.  Financial 
Management  Division,  Office  of 
Community  Planning  and  Development, 
Room  7178,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  2D4ia  telephone 
(202)  708-1871.  A  telecommunications 
device  number  (TDD)  is  available  for 
the  hearing-impaired  at  (202)  708-9300. 
(These  are  not  toll-free  telephone 
numbers.) 

SUI>PLEMCNTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3S04(h)  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.G  3501- 
3520).  and  assigned  OMB  control 
number  2506-0123. 

II.  Background 

Section  108  of  the  Housing  and 
Community  Development  Act  of  1974 
authorizes  a  program  of  community 
development  loan  guarantee  assistance 
(Section  108  or  Section  108  Program). 
Under  the  Section  108  Program,  the 


Department  provides  metropolitan  cities 
and  urban  counties  that  receive 
entitlement  grants  (entitlement  public 
entities)  with  front-end  financing  for 
large-scale  community  and  economic 
development  projects  that  cannot  be 
financed  from  annual  grants.  Projects 
eligible  for  this  financing  include  the 
acquisition  of  real  property,  the 
rehabilitation  of  publicly  owned  real 
property,  the  rehabilitation  of  housing, 
and  related  relocation,  clearance  and 
site  improvements.  As  with  all 
Community  Development  Block  Grant 
(CDBG)  program  activities,  the  projects 
financed  under  the  Section  108  Program 
must  either  principally  benefit  low-  and 
moderate-income  persons,  aid  in  the 
elimination  or  prevention  of  slums  and 
blight,  or  meet  other  community 
development  needs  having  a  particular 
urgency. 

The  regulations  governing  this 
program  are  codified  at  24  CFR  part  570. 
subpart  M.  On  May  9. 1991  (56  FR 
21560),  the  Department  published  a  rule 
that  proposed  to  amend  these 
regulations  to  implement  certain 
changes  made  to  the  Section  108 
Program  by  section  910  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L  101-625,  approved 
November  28. 1990)  (the  1990  Act). 

The  1990  Act  made  several  significant 
changes  to  the  Section  108  Program, 
which  included  the  following.  The  1990 
Act  made  nonentitlement  public  entities 
eligible  fur  loan  guarantee  assistance; 
authorized  the  use  of  guaranteed  loan 
funds  for  the  financing  of  the 
construction  of  housing  by  nonprofit 
organizations  for  homeownership  under 
the  Housing  Development  Grants 
Program  or  the  Nehemiah  Housing 
Opportunities  Grant  Program;  and  also 
made  significant  changes  in  the 
limitations  on  the  amount  of  loan 
guarantee  assistance  that  can  be  made 
available  to  a  public  entity. 
Additionally,  the  1990  Act  also  provides 
for  special  priority  for  projects  located 
in  areas  designated  as  enterprise  zones 
by  the  Federal  Government  or  by  any 
State.  However,  since  assistance  under 
Section  108  is  not  based  on  competition. 
Jh  is  unnecessary  to  give  priority  to  such 
'~projects  unless  funds  are  unavailable  in 
the  amount  requested. 

In  addition  to  implementing  the 
changes  made  to  the  Section  108 
Program  by  the  1990  Act,  the  May  9, 
1991  rule  proposed  to  implement  the 
requirements  of  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Reform  Act),  as  these  requirements 
apply  to  the  Section  108  Program. 
Section  102  is  designed  to  ensure  greater 
accountability  and  integrity  in  the 


provision  of  certain  types  of  assistance 
administered  by  the  Department.  The 
May  9, 1991  rule  also  proposed  to  make 
a  number  of  organizational,  editorial 
and  clarifying  changes  to  the  Section  108 
regulations. 

The  changes  made  to  the  Section  108 
Program  by  the  1990  Act,  the  applicable 
requirements  of  the  Reform  Act,  and  the 
specific  revisions  proposed  to  be  made 
to  the  Section  108  regulations  are 
discussed  in  detail  in  the  preamble  to 
the  May  9. 1991  rule.  {See  56  FR  21560- 
21563.) 

DL  Discussion  of  Public  Comments 

The  Department  invited  public 
comment  on  the  May  9. 1991  proposed 
rule.  During  the  comment  period,  which 
expired  June  10, 1991,  the  Department 
received  five  comments.  The 
conunenters  included  four  city  public 
entities  involved  in  city,  urban  and 
metropolitan  development,  and  one 
trade  association  of  housing  and 
redevelopment  officials.  Following 
careful  consideration  of  the  issues 
raised  by  the  commenters,  the 
Department  has  decided  to  adopt  the 
May  9. 1991  rule  with  certain  changes,  in 
response  to  issues  raised  by  the 
commenters.  These  changes  are 
described  below  in  the  discussion  of 
public  comments. 

The  following  presents  a  discussion  of 
the  specific  issues  raised  by  the 
commenters,  and  the  Department's 
response  to  each  issue. 

1.  CJarij  tcation  of  Use  of  Section  108 
Funds  for  Construction  of  Public 
Facilities.  (§ 570.703(k)) 

Section  570.703  describes  the 
activities  that  are  eligible  for  funding 
under  the  Section  108  Program. 
Paragraph  (k)  of  this  section  includes  the 
following  activities  as  eligible  for 
funding:  "Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  (except 
for  buildings  for  the  general  conduct  of 
government),  site  improvements,  and 
utilities  for  an  economic  development 
purpose." 

Comment 

One  commenter  stated  that  it 
requested  use  of  Section  108  funds  for 
construction  of  a  unit  for  the  treatment 
of  elderly  victims  of  Alzheimer's 
disease,  and  was  advised  by  the 
Department  that  the  proposed 
construction  was  not  eligible  for  funding 
under  the  Section  108  Program,  because 
paragraph  (k)  does  not  authorize  the 
construction  of  public  facilities,  except 
when  the  project  is  for  economic 
development.  The  commenter  stated 
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that  it  interpreted  {  570.703(k)  to  be 
comparable  to  §  570.201(c).  which 
exempts  certain  public  facilities, 
including  hospital,  nursing  homes,  and 
other  special  need  facilities,  from  the 
prohibition  of  new  construction  of 
housing,  set  forth  in  \  570.207(b)(3).  The 
commenter  requested  that  the 
Department  clarify  when  Section  108 
funds  may  be  used  for  new  construction. 

Response 

Section  108(a)  permits  the 
construction  of  public  facilities  only  for 
economic  development.  (Pubhc  facilities 
generally  eligible  for  Community 
Development  Block  Grant  funding  are 
not  so  limited.)  The  Department  agrees 
that  S  570.703  requires  clarification 
regarding  the  use  of  guaranteed  loan 
funds  to  carry  out  economic 
development  activities.  Accordingly, 
this  section  has  been  revised  for  greater 
clarity. 

2.  Description  of  Security  Requirements 
for  Loan  Guarantee. 
(§570.704(a)(l)(i)(C)) 

Section  570.704  describes  the 
application  requirements  for  Section  108 
loan  guarantee  assistance.  Paragraph 
(a)(l)(i)(C]  of  this  section  requires 
applicants  to  provide  a  description  of 
the  security  requirements  for  the  loan 
guarantee,  including  the  pledge  of  grants 
required  under  §  570.705(b)(2)  and  other 
security  the  public  entity  or  State 
proposes  to  offer  HUD. 

Comment 

One  commenter  stated  that  this 
requirement  seems  premature  since 
security  requirements  for  the  proposed 
loan  will  be  determined  by  the 
Department  at  its  discretion  after  it 
receives  the  application  pursuant  to 
S  570.705(b).  (section  570^5  sets  forth 
the  loan  requirements,  and  paragraph 
(b)  of  this  section  sets  forth  the  security 
requirements.)  The  commenter  stated 
that  the  public  entity  submitting  the 
application  will  not  know  what  forms  of 
security  the  Department  deems 
appropriate  since  this  is  based  on  the 
terms  of  the  loan  requested. 

Response 

The  Department  agrees  that 
discussion  of  additional  security  in  the 
proposed  apphcation  would  be 
premature.  "The  requirement  that  the 
proposed  application  include  a 
description  of  other  security  the  public 
entity  or  State  proposes  to  offer  has 
been  deleted. 


3.  Clarification  of  Application 
Publication  Requirements. 
(§S70.704(a)(l)(iii)) 

Section  570.704(a)(l)(iii]  requires  an 
applicant  to  publish  communitywide  its 
proposed  application  so  as  to  afford 
affected  citizens  an  opportunity  to 
examine  the  application's  contents  and 
to  provide  comments  on  the  proposed 
application. 

Comment 

One  commenter  stated  that  it  was  not 
clear  what  the  Department  meant  by 
"publish."  The  commenter  inquired 
whether  the  apphcation  needs  to  be 
published  in  a  newspaper  of  general 
circulation,  or  if  copies  of  the 
application  may  be  made  available  for 
public  comment  at  local  libraries  or 
ether  convenient  locations. 

Response  | 

Publication  is  a  statutory  requirement. 
Making  copies  available  at  local 
libraries  or  other  locations  would  not 
satisfy  that  statutory  requirement.  The 
r»;quirement  to  "publish"  refers  to 
publication  in  a  newspaper  of  general 
circulation,  or  in  a  State  or  local 
periodical  that  is  similar  to  the  Federal 
Register. 

Comment 

Two  commenters  (both  of  which  are 
entitlement  public  entities)  stated  that 
applications  for  section  108  loan 
guarantee  assistance  are  very  lengthy, 
and  that  if  the  entire  application  must  be 
published,  it  will  be  very  costly.  One  of 
the  commenters  stated  that  even 
publication  of  a  detailed  summary  could 
be  costly.  The  commenter  stated  that  the 
well-publicized  public  hearing,  as 
provided  in  §  570.704,  allows  more  than 
ample  opportunity  for  public  input. 

Response 

As  explained  above,  publication  is  a 
statutory  requirement.  However,  where 
the  application  is  to  be  submitted  with 
an  entitlement  public  entity's 
submission  for  its  entitlement  grant,  a 
separate  publication  of  the  proposed 
application  is  not  required.  In  such  cases 
the  proposed  loan  guarantee  assistance 
is  to  be  included  in  the  proposed  and 
final  statements  required  pursuant  to 
S  570.301.  The  final  rule  clarifies  this  in 
S  570.704(a)(lKv), 

4.  Requirement  of  Other  Security  for 
Loan  With  Repayment  Periods  of  Ten 
Years  or  More.  (§  570.705(b)(3)) 

Section  57a705  sets  forth  loan 
requirements.  Paragraph  (b)  of  this 
section  describes  the  loan  security 
requirements.  Paragraph  (bH3)  requires 
the  applicant  to  furnish,  at  the  diacretion 


of  HUD,  such  other  security  as  may  be 
deemed  appropriate  by  HUD  in  making 
such  guarantees.  This  paragraph  also 
provides  that  other  security  shall  be 
required  for  all  loans  with  repayment 
periods  of  ten  years  or  longer,  and  that 
such  other  security  shall  be  specified  in 
the  contract  entered  into  pursuant  to 
S  5-0.7C5(b)(l).  Paragraph  (b)(3)  includes 
examples  of  other  security  HUD  may 
require. 

Comment 

One  commenter  stated  that 
S  570.705(b)(3)  was  not  consistent  with 
"either  the  letter  or  the  spirit  of  the 
law."  The  commenter  stated  that  section 
901(c)  of  the  1990  Act  provides  for 
repayment  periods  up  to  20  years  and 
makes  no  reference  to  "other  security." 
but  does  provide  for  a  determination  by 
HUD  that  a  proposed  repayment  period 
(up  to  20  years)  "constitutes  an 
unacceptable  financial  risk."  The 
commenter  stated  that  although  it 
recognized  the  Department's  desire  to 
establish  a  uniform  method  of  managing 
potential  risk,  particularly,  in 
anticipation  of  increase  program 
activity,  it  is  inadvisable  to  create  such 
an  "arbitrary  standard"  without  any 
legislative  basis.  The  commenter  stated 
that  by  providing  the  Department  with 
the  opportimity  to  decline  the  loan 
guarantee  based  on  the  financial  risk 
that  may  be  created  by  an  extended 
repayment  period,  the  intent  of  the 
legislation  is  to  allow  HUD  to  examine 
the  risk  on  a  case-by-case  basis.  The 
commenter  recommended  that  the  rule 
be  revised  to  reflect  that  intent 

Response 

SecUon  108(d)(1)(C)  of  the  statute. 
unchanged  by  the  1990  Act  permits  the 
Department  to  require  the  borrower  to 
"furnish,  at  the  discretion  of  the 
Secretary,  such  other  security  as  may  be 
deemed  appropriate  by  the  Secretary  in 
making  such  guarantees  *  *  *  " 
Although  the  Department  agrees  that  the 
financial  risk  associated  with  a  loan 
guarantee  must  be  evaluated  on  a  casc- 
by-case  basis,  at  some  point  on  the 
continuum  of  maturities  a  loan  secured 
primarily  by  the  pledge  of  grants 
pursuant  to  |  57a705(b)(2)  constitutes 
an  unacceptable  risk.  Before  the  1990 
Act  the  Department  normally  required 
any  program  income  generated  by  the 
activity  or  activities  carried  out  with  th* 
guaranteed  loan  funds  to  be  pledged  as 
security  for  repayment  of  the  guaranteed 
loan.  If  the  loan  repayment  period 
extended  beyond  six  years,  the 
Department  typically  required  the  public 
entity  or  designated  public  agency,  or 
both,  to  furnish  other  security  (i.e.. 
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security  in  addition  to  the  pledge  of 
grants  and  program  income).  Other 
security  was  typically  required  in  such 
cases  because  the  loan  repayment 
period  extended  significantly  beyond 
the  budgetary  planning  horizon  for  the 
grants  pledged  as  security.  The  factors 
considered  in  evaluating  the  flnancial 
risk  will  not  change  materially  as  a 
consequence  of  the  1990  Act.  The  risk 
associated  with  reliance  on  the  pledge 
of  grants  increases  with  the  loan 
repayment  period  because  of  the 
difficulty  of  predicting  the  funding  levels 
for  the  pledged  grants.  The  Department 
does  not  envision  iiny  circumstances 
under  which  the  pledge  of  grants  alone 
would  be  deemed  sufficient  security  for 
loans  with  repayment  periods  of  ten 
years  or  longer.  Since  other  security  is 
always  envisioned  to  be  a  requirement 
for  such  loans,  this  requirement  should 
be  reflected  in  the  regulations. 

Comment 

The  same  commenter  also  requested 
that  the  Department  provide  a 
description  in  the  final  rule  of  situations 
that  may  constitute  an  "unacceptable 
financial  risk." 

Response 

In  most  cases,  a  determination  that  a 
loan  guarantee  constitutes  an 
unacceptable  financial  risk  will  be 
based  on  a  subjective  evaluation  of 
several  factors.  (Factors  that  will  be 
considered  in  assessing  financial  risk 
are  already  specified  in  the  regulations 
at  S  570.710(c){3)(i).)  The  evaluation  may 
also  require  consideration  of  the  nature 
of  the  activity  to  be  carried  out  with  the 
guaranteed  loans  funds  (e.g..  a  housing 
rehabilitation  activity  or  an  economic 
development  activity).  In  view  of  the 
subjectivity  involved  and  the  variety  of 
activities  that  can  be  undertaken  with 
guaranteed  loan  funds,  the  Department 
does  not  believe  that  describing 
situations  that  constitute  unacceptable 
financial  risks  would  be  feasible  except 
in  such  extreme  cases  as  to  be 
meaningless. 

Comment 

The  same  conunenter  also  stated  that 
the  p-oposed  rule  was  not  clear  with 
respect  to  whether  the  Department 
would  specify  the  form  of  security  in 
each  case.  The  conunenter  stated  that: 
"Clearly,  in  cases  where  additional 
security  is  deemed  to  be  required,  the 
form  must  be  at  the  discretion  of  and 
acceptable  to  the  jurisdiction." 

Response 

The  Department  agrees  with  the 
commenter's  observation  that  additional 
security  must  be  acceptable  to  the 


public  entity  and  its  designated  public 
agency,  if  any.  The  nature  and  form  of 
additional  security  are  matters  that  will 
be  determined  through  negotiation 
among  the  parties  involved  (including 
the  State  or  public  entity,  where 
appropriate)  and  specified  in  the 
contract  required  under  $  570.705(b)(1). 
The  loan  guarantee  cannot  be  provided 
unless  the  public  entity  agrees  to  the 
additional  security  requirements.  No 
change  is  required  to  ensure  that 
additional  security  requirements  are 
acceptable  to  the  public  entity. 

5.  Clarification  of  Reform  Act 
Requirements.  (§ 570.704(f)) 

The  May  9. 1991  Section  108  Program 
ruled  proposed  to  implement  the 
applicable  requirements  of  the  Reform 
Act.  However,  the  preamble  to  the  rule 
noted  that  S§  12.30  and  12.50  of  the 
Reform  Act  regulations  (24  CFR  part  12), 
which  impose  disclosure  requirements 
on  applicants,  were  not  yet  effective. 
The  preamble  stated  that  when  these 
provisions  of  the  Reform  Act  regulations 
become  effective,  the  Department  would 
amend  the  Section  108  rule  to  conform 
to  the  coverage  contained  in  24  CFR  part 
12. 

Comment 

One  commenter  stated  that 
notwithstanding  the  preamble's 
statement  that  the  Reform  Act's 
applicant  disclosure  requirements  were 
not  yet  effective,  %  570.704(f)  of  the 
proposed  rule  indicated  that  these 
disclosure  requirements  currently  were 
applicable  to  applicants.  The  commenter 
stated  that  the  Reform  Act  final  rule, 
published  in  the  Federal  Register  on 
March  14, 1991  (56  FR  11032).  indicated 
that  the  rule's  applicant  disclosure 
requirements  (contained  in  subpart  C  of 
24  CFR  part  12)  were  effective  as  of 
April  15. 1991. 

Response 

The  Reform  Act  requirements 
implemented  in  24  CFR  part  12  imposed 
on  HUD  were  made  elective  as  of  April 
15, 1991.  The  Reform  Act  disclosure 
requirements  imposed  on  applicants 
seeking  assistance  under  programs 
administered  by  HUD  are  not  yet 
effective.  The  Department  will  provide 
further  guidance  on  these  requirements 
by  a  separately  published  notice.  (See  56 
FR  11032.)  The  applicant  disclosure 
requirements  will  be  made  effective  as 
provided  by  such  notice.  Section 
570.704(f)  was  inadvertently  included  in 
the  proposed  rule.  It  has  been  removed 
from  this  final  rule.  Section  570.704  will 
be  amended  to  include  the  disclosure 
requirements  provided  by  paragraph  (f) 
at  such  time  as  the  Reform  Act 


regulations  governing  these 
requirements  become  effective. 

Comment 

The  same  commenter  asked  whether 
the  applicant  disclosure  requirements, 
when  made  effective,  would  apply  to 
applicants  who  have  applied  for  Section 
108  loan  guarantee  assistance,  or  who 
were  approved  for  Section  108 
assistance,  on  or  before  the  effective 
date  of  the  regulations. 

Response 

Section  12.32(c)(1)  of  the  Reform  Act 
unal  rule  (56  FR  11047)  requires 
applicants  to  update  disclosures  during 
the  period  in  which  an  application  for 
assistance  is  pending,  or  during  the 
period  in  which  the  assistance  is  being 
provided.  In  the  preamble  to  the 
proposed  rule,  the  Department  listed  the 
stages  at  which  updates  should  be  made 
as  follows:  "The  Department  believes 
that  updates  should  cover  three  areas: 
Information  that  should  have  been 
reported  at  the  application  stage,  but 
was  not;  information  that  would  have 
been  subject  to  disclosure,  but  that 
initially  arose  after  the  application 
stage;  and  changes  in  previously 
disclosed  information  that  represents  a 
change  in  previously  reported 
information  and  is  important  to  carrying 
out  the  disclosure  requirements  of 
section  102(c)."  [See  55  FR  25041.) 
Section  12.32(c)(2)  of  the  Reform  Act 
final  rule  clarifies  the  period  of  time 
covered  by  the  terms — application 
pending,  and  assistance  being  provided. 

ft  Section  108  Final  Rule  Should 
Incorporate  the  Provisions  of  Section 
910(f)  of  the  1990  Act 

Section  910(f)  of  the  1990  Act,  entitled 
"Debt  Payment  Assistance,"  provides 
that  the  Secretary  may,  "to  the  extent 
approved  in  appropriations  Acts,  assist 
the  issuer  of  a  note  or  other  obligation 
guaranteed  under  this  section  in  the 
payment  of  all  or  a  portion  of  the 
principal  and  interest  amount  due  under 
the  note  or  other  obligation,  if  the 
Secretary  determines  that  the  issuer  is 
unable  to  pay  the  amount  because  of 
circumstances  of  extreme  hardship 
beyond  the  control  of  the  issuer." 

Comment 

One  commenter  stated  that  the  May  9, 
1991  proposed  rule  did  not  incorporate 
section  910(f)  of  the  1990  Act,  and 
requested  that  the  final  rule  incorporate 
this  provision. 

Response 

The  Department  does  not  intend  to 
seek  an  appropriation  to  implement 
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section  910(f)  of  the  1990  Act.  In  the 
absence  of  an  appropriation, 
incorporation  of  this  provision  may  well 
lead  to  unrealistic  expectations  that  the 
Departinent  can  provide  relief  if  a  loan 
cannot  be  repaid  from  the  intended 
sources.  Both  the  Department  and  the 
public  entity  will  be  better  served  if 
loans  are  underwritten  on  the  basis  of 
repayment  without  reliance  on  further 
assistance  under  section  910(f]. 

7.  Activity  Descriptions  in  Proposed 
Application  and  Final  Application. 
(§  570.704(a)) 

In  addition  to  changes  made  as  a 
result  of  comments  received  on  the  May 
9, 1991  proposed  rule.  §  570.704(a)(1)  has 
been  changed  pursuant  to  comments 
received  on  a  proposed  rule  amending 
24  CFR  part  570,  published  in  the 
Federal  Register  on  March  28, 1990  (55 
FR  11556).  Changes  to  55  570.704(a)(1)  (i) 
and  (iv)  will  provide  for  more  uniformity 
with  respect  to  the  description  of  each 
activity  in  the  proposed  application  and 
the  description  of  that  activity  in  the 
final  application. 

8.  Submission  of  Request  for  Release  of 
Funds  and  Related  Certification. 

(§  570.704(d)) 

Section  570.704(d)  has  been  modified 
to  make  it  clear  that  all  public  entities, 
including  nonentitlement  public  entities, 
shall  submit  the  request  for  release  of 
funds  (RROF)  and  related  certification 
with  respect  to  each  project  assisted 
with  guaranteed  loan  funds  to  the 
appropriate  HUD  Field  Office.  Although 
States  are  statutorily  authorized  to 
assume  environmental  responsibilities 
with  respect  to  grants  made  under 
subpart  I  (including  the  approval  of  the 
RROF  and  related  certification),  no 
statutory  authority  exists  for  States  to 
assume  these  responsibilities  with 
respect  to  loans  guaranteed  under 
subpart  M.  Since  guaranteed  loan  funds 
are  administered  by  States  in 
accordance  with  essentially  the  same 
requirements  that  apply  to  grants  under 
subpart  I.  the  change  to  {  570.704(d)  is 
necessary  to  avoid  confusion  regarding 
environmental  responsibilities. 

9.  Certification  by  the  State  Assisting  a 
Nonentitlement  Public  Entity. 

(§  570.704(b)) 

An  application  submitted  by  a 
nonentitlement  public  entity  must 
include  certain  certifications  (described 
in  5  570.704(b)(9])  by  the  State  assisting 
the  public  entity  in  submission  of  its 
application.  Section  570.704(b)(9)(iii)  has 
been  revised  to  require  that  at  least  70 
percent  of  the  aggregate  use  of  CDBG 
funds  received  by  the  State,  guaranteed 
loan  funds,  and  program  income  during 


the  one.  two.  or  three  consecutive  years 
specified  by  the  State  for  its  CDBG 
program  will  b«  for  activities  that 
benefit  low  and  moderate  income 
persons.  This  percentage  was  omitted  in 
the  May  9. 1991  Section  108  Program 
rule. 

10.  Displacement,  Relocation, 
Acquisition  and  Replacement  of 
Housing.  (§  570.704(e)) 

Section  570.704(e)  has  been  changed 
to  make  it  clear  that  requirements 
imposed  under  5§  570.496a  end  570.606 
with  respect  to  replacement  of  housing 
pertain  to  replacement  of  low/moderate- 
income  housing. 

Other  Matters 

En  vironmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  at  24  CFR  part  50. 
which  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  initial  Finding  of  No 
Significant  Impact  remains  applicable  to 
this  final  rule,  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysiaof  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
implements  certain  changes  made  to  the 
Section  108  Program  by  the  Cranston- 
Gonzalez  National  Affordable  Housing 


Act  of  1990.  One  of  the  changes  made  to 
the  program  by  this  Act  is  to  make 
nonentitlement  pubhc  entities  eligible 
for  Section  108  Loan  Guarantee 
Assistance.  Thus,  the  rule  increases  the 
number  of  pubhc  entities  eligible  for 
assistance  under  this  program.  While 
this  may  have  a  beneficial  impact  on  an 
increased  number  of  small  entities  (unit^ 
of  general  local  government),  the 
number  of  entities  that  may  be  affected 
by  this  rule  is  not  considered  to  be 
substantial,  nor  is  the  economic  impact 
considered  to  be  significant. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1459  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  21. 1991  (56  FR 
53380,  53418)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  0(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substeintial 
direct  effects  on  the  States  or  their 
political  subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government. 
Specifically,  this  rule  proposes  to 
implement  statutory  requirements 
affecting  eligible  applicants,  eligible 
activities,  allocation  of  loan  guarantee 
assistance,  and  loan  terms  imder  the 
Section  108  Program.  These 
requirements  do  not  impinge  upon  the 
relationship  between  the  Federal 
government  and  State  and  local 
governments.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  Order. 

List  of  Subjects  in  24  CFR  Fart  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Conununity  development  block  grants; 
Grant  programs — housing  and 
community  development;  Grant 
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programs — education,  Guam.  Lead 
poisoning.  Loan  programs — housing  and 
community  development:  Low  and 
moderate  income  housing;  Northern 
Mariana  Islands,  Pacific  Islands  Trust 
Territory,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Virgin 
Islands,  Student  aid. 

Accordingly,  24  CFR  part  570,  subpart 
M.  is  amended  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
part  570  is  revised  to  read  as  follows: 

Authority:  Title  L  Housing  and  Community 
Development  Act  of  1974.  as  amended  (42 
U.S.C.  5300-5320):  Sec.  102.  Department  of 
Housing  and  Urban  Development  Reform  Act 
of  1989  (Pub.  L  101-235.  approved  December 
IS.  1989):  sec  7(d].  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

2.  24  CFR  part  570.  subpart  M. 
consisting  of  SS  570.700  to  570.710.  is 
revised  to  read  in  its  entirety  as  follows: 

Subpart  M— Loan  Guarant»«a 


Sec 

570.700 

Purpose, 

570.701 

Definitions. 

570.702 

Eligible  applicants. 

57a703 

Eligible  activities. 

570.704 

Application  requirements. 

570.705 

Loan  requirements. 

570.706 

Federal  guarantee. 

570.707 

Applicability  of  rules  and 

regulations. 

570.708 

Sanctions. 

570.709 

Allocation  of  loan  guarantee 

assistance. 

570.710 

State  responsibilities. 

Subpart  M— Loan  Guarantees 

§570.700    PurpoM. 

This  subpart  contains  requirements 
governing  the  guarantee  under  section 
108  of  the  Act  of  notes  or  other 
obligations  issued  by  public  entities  or 
by  public  agencies  designated  by  public 
entities. 

§  570.701    Definitions. 

Designated  public  agency  means  a 
public  agency  designated  by  a  public 
entity  to  receive  a  loan  guarantee  under 
this  subpart. 

Entitlement  public  entity  means  a 
metropolitan  city  or  an  urban  county 
receiving  a  grant  under  subpart  D  of  this 
part. 

Guaranteed  loan  funds  means  the 
proceeds  from  the  issuance  of  notes  or 
other  obligations  that  are  guaranteed 
under  this  subpart. 

Nonentitlement  public  entity  means  a 
unit  of  general  local  government  in  a 
nonentitlement  area. 


Public  entity  means  any  unit  of 
general  local  government,  including 
units  of  general  local  government  in  a 
nonentitlement  ar^ 

S  570.702    Eltglbt*  applicants. 

The  following  public  entities  may 
apply  for  loan  guarantee  assistance 
under  this  subpart. 

(a)  Entitlement  public  entities. 

(b)  Nonentitlement  public  entities  that 
are  assisted  in  the  submission  of 
applications  by  States  that  administer 
the  CDBG  program  (under  subpart  I  of 
this  part).  Such  assistance  shall  consist, 
at  a  minimum,  of  the  certifications 
required  under  §  570.704(b)(9)  (and 
actions  pursuant  thereto). 

§  570.703    Ellgibl*  activltiM. 

Guaranteed  loan  funds  may  be  used 
for  the  following  activities,  provided 
such  activities  meet  the  requirements  of 
§  570.200.  However,  guaranteed  loan 
funds  may  not  be  used  to  reimburse  the 
CDBG  program  account  or  line  of  credit 
for  costs  incurred  by  the  public  entity  or 
designated  public  agency  and  paid  with 
CDBG  grant  funds  or  program  income. 

(a)  Acquisition  of  improved  or 
unimproved  real  property  in  fee  or  by 
long-term  lease,  including  acquisition  for 
economic  development  purposes. 

(b)  Rehabilitation  of  real  property 
owned  or  acquired  by  the  public  entity 
or  its  designated  public  agency. 

(c)  Payment  of  interest  on  obligations 
guaranteed  under  this  subpart. 

(d)  Relocation  payments  and  other 
relocation  assistance  for  individuals, 
families,  businesses.  nonproHt 
organizations,  and  farm  operations  who 
must  relocate  permanently  or 
temporarily  as  a  result  of  an  activity 
financed  with  guaranteed  loan  funds, 
where  the  assistance  is — 

(1)  Required  under  the  provisions  of 
S  S  570.496a  (b)  or  (c)  or  570.606  (b)  or 
(c):  or 

(2)  Determined  by  the  public  entity  to 
be  appropriate  under  the  provisions  of 
§§  570.496a(d)  or  570.606(d). 

(e)  Clearance,  demolition  and 
removal,  including  movement  of 
structures  to  other  sites,  of  buildings  and 
improvements  on  real  property  acquired 
or  rehabilitated  pursuant  to  paragraphs 
(a)  and  (b)  of  this  section. 

(f)  Site  preparation,  including 
construction,  reconstruction,  or 
installation  of  public  improvements, 
utilities,  or  facilities  (other  than 
buildings)  related  to  the  redevelopment 
or  use  of  the  real  property  acquired  or 
rehabilitated  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section. 

(g)  Payment  of  issuance,  underwriting, 
servicing,  and  other  costs  associated 
with  private  sector  Hnancing  of  notes  or 


other  obligations  guaranteed  under  this 
subpart. 

(h)  Housing  rehabilitation  eligible 
under  $  570.202. 

(i)  The  following  economic 
development  activities: 

(1)  Activities  eligible  under  §  570.203: 

(2)  Community  economic  development 
projects  eligible  under  §  570.204;  , 

(3)  Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  (except 
for  buildings  for  the  general  conduct  of 
government),  site  improvements,  and 
utilities,  for  an  economic  development 
purpose. 

(j)  Construction  of  housing  by 
nonproHt  organizations  for 
homeownership  under  section  17(d)  of 
the  United  States  Housing  Act  of  1937 
(Housing  Development  Grants  Programs 
24  CFR  part  850)  or  title  VI  of  the 
Housing  and  Community  Development 
Act  of  1987  (Nehemiah  Housing 
Opportunity  Grants  Program,  24  CFR 
part  280). 

(k)  A  debt  service  reserve  to  be  used 
in  accordance  with  requirements 
specified  in  the  contract  entered  into 
pursuant  to  S  570.705(b)(1). 

9  570.704    Application  rsquiramsnts. 

(a)  Presubmission  and  citizen 
participation  requirements.  (1)  Before 
submission  of  an  application  for  loan 
guarantee  assistance  to  HUD.  the  public 
entity  must: 

(i)  Develop  a  proposed  application 
that  includes  the  following  items:  (A) 
The  community  development  objectives 
the  public  entity  proposes  to  pursue  with 
the  guaranteed  loan  funds. 

(B)  The  activities  the  public  entity 
proposes  to  carry  out  with  the 
guaranteed  loan  funds.  Each  activity 
must  be  described  in  sufficient  detail, 
including  the  specific  provision  of 

9  570.703  under  which  it  is  eligible  ana 
the  national  objective  to  be  met,  amount 
of  guaranteed  loan  funds  expected  to  be 
used,  and  location,  to  allow  citizens  to 
determine  the  degree  to  which  they  will 
be  affected.  The  proposed  application 
must  indicate  which  activities  are 
expected  to  generate  program  income. 
The  application  must  also  describe 
where  citizens  may.  obtain  additional 
information  about  proposed  activities. 

(C)  A  description  of  the  pledge  of 
grants  required  under  9  570.705(b)(2).  In 
the  case  of  applications  by 
nonentitlement  public  entities,  the 
description  shall  note  that  the  pledge  of 
grants  will  be  made  by  the  State. 

(ii)  Fulfill  the  applicable  requirements 
in  its  citizen  participation  plan  ) 

developed  in  accordance  with 
9  570.704(a)(2). 
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(iii)  Publish  community-wide  its 
proposed  application  so  as  to  afford 
affected  citizens  an  opportunity  to 
examine  the  application's  contents  and 
to  provide  comments  on  .the  proposed 
application. 

(iv)  Prepare  its  final  application.  Once 
the  public  entity  has  held  the  public 
hearing  and  published  the  proposed 
application  as  required  by  paragraphs 
(a)(l]  (ii)  and  (iii)  of  this  section, 
respectively,  the  public  entity  must 
consider  any  such  comments  and  views 
received  and  if  the  public  entity  deems 
appropriate,  modify  the  proposed 
application.  Upon  completion,  the  public 
entity  must  make  the  final  application 
available  to  the  public.  The  final 
application  must  describe  each  activity 
in  sufficient  detail  to  permit  a  clear 
understanding  of  the  nature  of  each 
activity,  as  well  as  identify  the  specific 
provision  of  9  570.703  under  which  it  is 
eligible,  the  national  objective  to  be  met, 
and  the  amount  of  guaranteed  loan 
funds  to  be  used.  The  final  application 
must  also  indicate  which  activities  are 
expected  to  generate  program  income. 

(v)  If  an  application  for  loan  guarantee 
assistance  is  to  be  submitted  by  an 
entitlement  public  entity  simultaneously 
with  the  public  entity's  submission  for 
its  entitlement  grant,  the  public  entity 
shall  include  and  identify  in  its 
proposed  and  final  statements  of 
community  development  objectives  and 
projected  use  of  funds  prepared  for  its 
annual  grant  pursuant  to  9  570.301  the 
activities  to  be  undertaken  with  the 
guaranteed  loan  funds,  the  national 
objective  to  be  met  by  each  of  these 
activities,  the  amount  of  any  program 
income  expected  to  be  received  during 
the  program  year,  and  the  amount  of 
guaranteed  loan  funds  to  be  used;  the 
public  entity  shall  also  include  in  these 
statements  a  description  of  the  pledge  of 
grants  required  under  9  570.705(b)(2).  In 
such  cases  the  proposed  and  flnal 
application  requirements  of  paragraphs 
(a)(1)  (i).  (iii).  and  (iv)  of  this  section  will 
be  deemed  to  have  been  met. 

(2)  Citizen  participation  plan.  The 
public  entity  must  develop  and  follow  a 
detailed  citizen  participation  plan  and 
make  the  plan  public.  The  plan  must  be 
completed  and  available  before  the 
application  is  submitted  to  HUD.  The 
plan  may  be  the  plan  required  for  the 
CDBG  program,  modified  to  include 
guaranteed  loan  funds.  The  public  entity 
is  not  required  to  hold  a  separate  public 
hearing  for  its  CDBG  program  and  for 
ttie  guaranteed  loan  funds  to  obtain 
citizens'  views  on  community 
development  and  housing  needs.  The 
pidn  must  set  forth  the  public  entity's 
policies  and  procedures  for: 


(i)  Giving  citizens  timely  notice  of 
local  meetings  and  reasonable  and 
timely  access  to  local  meetings, 
information,  and  records  relating  to  the 
public  entity's  proposed  and  actual  use 
of  guaranteed  loan  funds,  including,  but 
not  limited  to: 

(A)  The  amount  of  guaranteed  loan 
funds  expected  to  be  made  available  for 
the  coming  year,  including  program 
income  anticipated  to  be  generated  by 
the  activities  carried  out  with 
guaranteed  loan  fimds; 

(B)  The  range  of  activities  that  may  be 
undertaken  with  guaranteed  loan  funds; 

(C)  The  estimated  amount  of 
guaranteed  loan  funds  (including 
program  income  derived  therefrom) 
proposed  to  be  used  for  activities  that 
will  benefit  low  and  moderate  income 
persons; 

(D)  The  proposed  activities  likely  to 
result  in  displacement  and  the  public 
entity's  plans,  consistent  with  the 
policies  developed  under  9  570,606  or 

9  570.496a  for  minimizing  displacement 
of  persons  as  a  result  of  its  proposed 
activities. 

(ii)  Providing  technical  assistance  to 
groups  representative  of  persons  of  low 
and  moderate  income  that  request 
assistance  in  developing  proposals.  The 
level  and  type  of  assistance  to  be 
provided  is  at  the  discretion  of  the 
public  entity.  Such  assistance  need  not 
include  the  provision  of  funds  to  such 
groups. 

(iii)  Holding  a  minimum  of  two  public 
hearings,  each  at  a  different  stage  of  the 
public  entity's  program,  for  the  purpose 
of  obtaining  the  views  of  citizens  and 
formulating  or  responding  to  proposals 
and  questions.  Together  the  hearings 
must  address  community  development 
and  housing  needs,  development  of 
proposed  activities  and  review  of 
program  performance.  At  least  one  of 
these  hearings  must  be  held  before 
submission  of  the  application  to  obtain 
the  views  of  citizens  on  community 
development  and  housing  needs. 
Reasonable  notice  of  the  hearing  must 
be  provided  and  the  hearing  must  be 
held  at  times  and  locations  convenient 
to  potential  or  actual  beneficiaries,  with 
accommodation  for  the  handicapped. 
The  public  entity  must  specify  ih  its  plan 
how  it  will  meet  the  requirement  for  a 
hearing  at  times  and  locations 
convenient  to  potential  or  actual 
beneficiaries. 

(vi)  Meeting  the  needs  of  non-English 
speaking  residents  in  the  case  of  public 
hearings  where  a  significant  number  of 
non-English  speaking  residents  can 
reasonably  be  expected  to  participate. 

(v)  Providing  affected  citizens  with 
reasonable  advance  notice  of,  and 


opportunity  to  comment  on,  proposed 
activities  not  previously  included  in  an 
application  and  activities  which  are 
proposed  to  be  deleted  or  substantially 
changed  in  terms  of  purpose,  scope, 
location,  or  beneficiaries.  The  criteria 
the  public  entity  will  use  to  determine 
what  constitutes  a  substantial  change 
for  this  purpose  must  be  described  in  the 
citizen  participation  plan. 

(vi)  Responding  citizens  complaints 
and  grievances,  including  the 
procedures  that  citizens  must  follow 
v>'hen  submitting  complaints  and 
grievances.  The  public  entity's  policies 
and  procedures  must  provide  for  timely 
written  answers  to  written  complaints 
and  grievances  within  15  working  days 
where  practicable  of  the  receipt  of  the 
complaint. 

(vii)  Encouraging  citizen  participation, 
particularly  by  low  and  moderate  i 

income  persons  who  reside  in  slum  or 
blighted  areas,  and  other  areas  in  which    ' 
guaranteed  loan  funds  are  proposed  to 
be  used. 

(b)  Submission  requirements.  An 
application  for  loan  guarantee 
assistance  may  be  submitted  at  any 
time.  The  application  (or  final 
statement)  shall  be  submitted  to  the 
appropriate  HUD  field  office  and  shall 
be  accompanied  by  the  following: 

(1)  A  description  of  how  each  of  the 
activities  to  be  carried  out  with  the 
guaranteed  loan  funds  meets  one  of  the 
criteria  in  9  570.208. 

(2)  A  schedule  for  repayment  of  the 
loan  which  identifies  the  sources  of 
repayment. 

(3)  For  entitlement  public  entities 
only,  a  certification  providing  assurance 
that  the  public  entity  possesses  the  legal 
authority  to  make  the  pledge  of  grants 
required  under  9  570.705(b)(2). 

(4)  A  certification  providing  assurance 
that  the  public  entity  has  made  efforts  to 
obtain  financing  for  activities  described 
in  the  application  without  the  use  of  the 
loan  guarantee,  the  public  entity  will 
maintain  documentation  of  such  efforts 
for  the  term  of  the  loan  guarantee,  and 
the  public  entity  cannot  complete  such 
Hnancing  consistent  with  the  timely 
execution  of  the  program  plans  without 
such  guarantee. 

(5)  The  dnig-free  workplace 
certification  required  under  24  CFR  part 
24  (appendix  C). 

(6)  "The  certification  regarding 
debarment  and  suspension  required 
under  24  CFR  part  24  (appendix  A). 

(7)  The  anti-lobbying  statement 
required  under  24  CFR  part  87 
(Appendix  A). 

(8)  Certifications  by  the  public  entity 
that: 
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(i)  It  possesses  the  legal  authority  to 
submit  the  application  for  assistance 
under  this  subpart  and  to  use  the 
guaranteed  loan  funds  in  accordance 
with  the  requirements  of  this  subpart. 

(ii)  Its  governing  body  has  duly 
adopted  or  passed  as  an  ofTicial  act  a 
resolution,  motion  or  similar  action 
authorizing  the  person  identifled  as  the 
oHicial  representative  of  the  public 
entity  to  submit  the  application  and 
amendments  thereto  and  all 
understandings  and  assurances 
contained  therein,  and  directing  and 
authorizing  the  person  identified  as  the 
official  representative  of  the  public 
entity  to  act  in  connection  with  the 
application  to  provide  such  additional 
information  as  may  be  required. 

(iii)  Before  submission  of  its 
application  to  HUD.  the  public  entity 
has: 

(A)  Furnished  citizens  with 
information  required  by 

§  570.704(a)(2Ki): 

(B)  Held  at  least  one  public  hearing  to 
obtain  the  views  of  citizens  on 
community  development  and  housing 
needs;  and 

(C)  Prepared  its  appbcation  in 
accordance  with  |  S7a704(a)(l)(iv)  and 
made  the  application  available  to  the 
public. 

(iv)  It  is  following  a  detailed  citizen 
participation  plan  which  meets  the 
requirements  described  in 
S  57a7(M(a](2). 

(v)  The  public  entity  will  affirmatively 
further  fair  housing,  and  the  guaranteed 
loan  funds  will  be  administered  in 
compliance  with: 

(A)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (Pub.  L.  88-352.  42  U.S.C.  2000d  et 
seq.]:  and 

(B)  The  Fair  Housing  Act  (42  U.S.C. 
3601-20). 

(vi)  (For  entitlement  public  entities 
only)  In  the  aggregate,  at  least  70 
percent  of  all  CDBG  funds,  as  defined  at 
§  570.3(e).  to  be  expended  during  the 
one.  two,  or  three  consecutive  years 
specified  by  the  public  entity  for  its 
CDBG  program  will  be  for  activities 
which  benefit  low  and  moderate  income 
persons,  as  described  in  criteria  at 
S  570.208(a). 

(vii)  It  will  comply  with  the 
requirements  governing  displacement, 
relocation,  real  property  acquisition,  and 
the  replacement  of  low  and  moderate 
income  housing  described  in  §  570.496a 
or  §  570.606. 

(viii)  It  will  comply  with  the 
requirements  of  $  57i(J.200(cM2)  with 
regard  to  the  use  of  special  assessments 
to  recover  the  capital  costs  of  activities 
assisted  with  guaranteed  loan  funds. 

(ix)  (Where  applicable,  the  public 
entity  may  also  include  the  following 


additional  certification.)  It  lacks 
sufficient  resources  from  funds  provided 
under  this  subpart  or  program  income  to 
allow  it  to  comply  with  the  provisions  of 
S  57a200(c)(2].  and  it  must  therefore 
assess  properties  owned  and  occupied 
by  moderate  income  persons,  to  recover 
the  guaranteed  loan  funded  portion  of 
the  capital  cost  without  paying  such 
assessments  in  their  behalf  from 
guaranteed  loan  funds. 

(x)  It  will  comply  with  the  other 
provisions  of  the  Act  and  with  other 
applicable  laws. 

(9)  in  the  case  of  an  application 
submitted  by  a  nonentitlement  public 
entity,  certifications  by  the  State  that: 

(i)  It  agrees  to  make  the  pledge  of 
grants  required  under  9  570.705(bK2]. 

(ii)  It  possessed  the  legal  authority  to 
make  such  pledge. 

(iii)  At  least  70  percent  of  the 
aggregate  use  of  CDBG  grant  funds 
received  by  the  State,  guaranteed  loan 
funds,  and  program  income  during  the 
one,  two.  or  three  consecutive  years 
specified  by  the  State  for  its  CDBG 
program  will  be  for  activities  that 
benefit  low  and  moderate  income 
persons. 

(iv)  It  agrees  to  assume  the 
responsibilities  described  in  §  570.710. 

(c)  HUD  review  and  approval  of 
applications.  (1)  HUD  will  normally 
accept  the  certifications  submitted  with 
the  application.  HUD  may.  however, 
consider  relevant  information  which 
challenges  the  certifications  and  require 
additional  information  or  assurances 
from  the  public  entity  or  State  as 
warranted  by  such  information. 

(2)  The  field  offices  shall  review  the 
application  for  compliance  with 
requirements  specified  in  this  subpart 
and  forward  the  application  together 
with  its  recommendation  for  approval  or 
disapproval  of  the  requested  loan 
guarantee  to  HUD  Headquarters. 

(3)  HUD  may  disapprove  an 
application,  or  may  approve  loan 
guarantee  assistance  for  an  amount  less 
than  requested,  for  any  of  the  following 
reasons: 

(i)  HUD  determines  that  the  guarantee 
constitutes  an  unacceptable  financial 
risk.  Factors  that  will  be  considered  in 
assessing  financial  risk  shall  include, 
but  not  be  limited  to,  the  following: 

(A)  The  length  of  the  proposed 
repayment  period: 

(B)  The  ratio  of  expected  annual  debt 
service  requirements  to  expected  annual 
grant  aroonnt; 

(C)  The  likelihood  that  the  public 
entity  or  State  will  continue  to  receive 
grant  assistance  under  this  part  during 
the  proposed  repayment  period:  and 


(D)  The  public  entity's  ability  to 
furnish  adequate  security  pursuant  to 
§  570.705(b). 

(ii)  The  requested  loan  amount 
exceeds  any  of  the  limitations  specific:! 
under  9  570.705(a). 

(iii)  Funds  are  not  available  in  the 
amount  requested. 

(iv)  The  performance  of  the  pohiic 
entity  or  State  under  this  part  is 
unacceptable. 

(v)  Activities  to  be  undertaken  with 
the  guaranteed  loan  funds  are  not 
eligible  under  9  570.703. 

(vi)  Activities  to  be  undertaken  with 
the  guaranteed  loan  funds  do  not  meet 
the  criteria  in  9  570.208  for  compliance 
with  one  of  the  national  objectives  of 
the  Act. 

(4)  HUD  will  notify  the  public  entity  in 
writing  that  the  loan  guarantee  request 
has  either  been  approved,  reduced  or 
disapproved.  If  the  request  is  reduced  or 
disapproved,  the  public  entity  shall  be 
informed  of  the  specific  reasons  for 
reduction  or  disapproval.  If  the  request 
is  approved.  HUD  shall  issue  an  offer  of 
commitment  to  guarantee  obligations  of 
the  public  entity  or  the  designated 
public  agency  subject  to  such  conditions 
as  HUD  may  prescribe,  including  the 
conditions  for  release  of  funds  described 
in  paragraph  (d)  of  this  section. 

(5)  Amendments.  If  the  public  entity 
wishes  to  carry  out  an  activity  not 
previously  described  in  its  application 
or  to  substantially  change  the  purpose, 
scope,  location,  or  beneficiaries  of  an 
activity,  the  anrtendment  must  be 
approved  by  HUD.  Amendments  by 
nonentitlement  public  entities  must  also 
be  approved  by  the  State.  The  public 
entity  shall  follow  the  citizen 
participation  requirements  for 
amendments  in  9  570.7D4(a)(2). 

(d)  Environmental  review.  The  public 
entity  shall  comply  with  HUD 
environmental  review  procedures  (24 
CFR  part  58)  for  the  releases  of  funds  for 
each  project  carried  out  with  loan 
guarantee  as8istarK:e.  These  procedures 
set  forth  the  regulations,  policies, 
responsibilities  and  procedures 
governing  the  carrying  out  of 
environmental  review  responsibilities  of 
public  entities.  All  public  entities, 
including  nonentitlement  public  entities, 
shall  submit  the  request  for  release  of 
funds  and  related  certification  for  each 
project  to  be  assisted  with  guaranteed 
loan  funds  to  the  appropriate  HUD  Field 
Office.  I 

(e)  Displacement,  relocation.  ' 
acquisition,  and  replacement  of  housing. 
The  public  entity  (or  the  designated 
public  agency)  shall  comply  with  the 
displacement,  relocation,  acquisition 
and  replacement  of  low/moderate- 


I  .  .  - 
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income  housing  requirements  in 
99  570.496a  or  570.606  in  connection 
with  any  activity  financed  in  whole  or  in 
part  with  guaranteed  loan  funds, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0123) 

S  570.705    Loan  requirements. 

(a)  Limitation  on  commitments.  (1)  If 
loan  guarantee  commitments  have  been 
issued  in  any  fiscal  year  in  an  aggregate 
amount  equal  to  50  percent  of  the 
amount  approved  in  an  appropriation 
act  for  that  fiscal  year.  HUD  may  limit 
the  amount  of  commitments  any  one 
public  entity  may  receive  during  such 
fiscal  year  as  follows  (except  that  HUD 
will  not  decrease  commitments  already 
issued): 

(i)  The  amount  any  one  entitlement 
public  entity  may  receive  may  be  limited 
to  $35,000,000. 

(ii)  The  amount  any  one 
nonentitlement  public  entity  may 
receive  may  be  limited  to  $7,000,000. 

(iii)  The  amount  any  one  public  entity 
may  receive  may  be  Hmited  to  such 
amount  as  is  necessary  to  allow  HUD  to 
give  priority  to  applications  containing 
activities  to  be  carried  out  in  areas 
designated  as  enterprise  zones  by  the 
Federal  Government  or  by  any  State. 

(2)  In  addition  to  the  limitations 
specified  in  paragraph  (a)(1)  of  this 
section,  the  following  limitations  shall 
apply, 

(i)  Entitlement  public  entities.  No 
commitment  to  guarantee  shall  be  made 
if  the  total  outstanding  notes  or 
obligations  guaranteed  under  this 
subpart  (excluding  any  amount  defeased 
under  the  contract  entered  into  under 
9  570.705(b)(1))  on  behalf  of  the  public 
entity  and  its  designated  public  agency 
would  thereby  exceed  an  amount  equal 
to  five  times  the  amount  of  the  most 
recent  grant  made  pursuant  to  9  570,304 
to  the  public  entity, 

(ii)  Nonentitlement  public  entities.  No 
commitment  to  guarantee  shall  be  made 
if  the  total  outstanding  notes  or 
obligations  guaranteed  under  this 
subpart  (excluding  any  amount  defeased 
under  the  contract  entered  into  under 
9  570,705(b)(l))  on  behalf  of  the  public 
entity  and  other  public  entities  assisted 
by  a  State  would  thereby  exceed  an 
amount  equal  to  five  times  the  amount 
of  the  most  recent  grant  received  by 
such  State  under  subpart  I  of  this  part. 

(b)  Security  requirements.  To  assure 
the  repayment  of  notes  or  other 
obligations  and  charges  incurred  under 
this  subpart  and  as  a  condition  for 
receiving  loan  guarantee  assistance,  the 
public  entity  (and  State  or  designated 
public  agency,  where  appropriate]  shall: 

(1)  Enter  into  a  contract  with  HUD,  in 
a  form  acceptable  to  HUD,  for 


repayment  of  notes  or  other  obligations 
guaranteed  hereunder 

(2)  Pledge  all  grants  made  or  for  which 
the  public  entity  or  State  may  become 
eligible  under  this  part;  and 

(3)  Furnish,  at  the  discretion  of  HUD. 
such  other  security  as  may  be  deemed 
appropriate  by  HUD  in  making  such 
guarantees.  Other  security  shall  be 
required  for  all  loans  with  repayment 
periods  of  ten  years  or  longer.  Such 
other  security  shall  be  specified  in  the 
contract  entered  into  pursuant  to 

9  570.705(b)(1).  Examples  of  other 
security  HUD  may  require  are: 

(i)  program  income  as  defined  in 
9  570,500(a]; 

(ii)  liens  on  real  and  personal 
property; 

(iii)  debt  service  reserves;  and 

(iv)  increments  in  local  tax  receipts 
generated  by  activities  carried  out  with 
the  guaranteed  loan  funds. 

(c)  Use  of  grants  for  loan  repayment. 
Notwithstanding  any  other  provision  of 
this  part: 

(1)  Community  Development  Block 
Grants  allocated  pursuant  to  Section  106 
of  the  Act  (including  program  income 
derived  therefrom)  maybe  used  for 

(i)  Paying  principal  and  interest  due 
(including  such  servicing,  underwriting, 
or  other  costs  as  may  be  authorized  by 
HUD)  on  the  notes  or  other  obligations 
guaranteed  pursuant  to  this  subpart; 

(ii)  Defeasing  notes  or  other 
obligations  guaranteed  pursuant  to  this 
subpart;  and 

(iii)  Establishing  debt  service  reserves 
as  additional  security  pursuant  to 
paragraph  (b)(3)  of  this  section, 

(2)  HUD  may  apply  grants  pledged 
pursuant  to  paragraph  (b)(2]  of  this 
section  to  any  amounts  due  under  the 
notes  or  other  obligations  guaranteed 
pursuant  to  this  subpart,  the  payment  of 
costs  of  issuance  of  notes  or  other 
obligations  guaranteed  pursuant  to  this 
subpart,  or  to  the  purchase  or 
defeasance  of  such  notes  or  other 
obligations,  in  accordance  with  the 
terms  of  the  contract  required  by 
paragraph  (b)(1)  of  this  section. 

(d)  Debt  obligations.  Notes  or  other 
obligations  guaranteed  under  this 
subpart  shall  be  in  the  form  and 
denominations  prescribed  by  HUD.  Such 
notes  or  other  obligations  may  be  issued 
and  sold  only  under  such  terms  and 
conditions  as  may  be  prescribed  by 
HUD, 

(e)  Taxable  obligations.  Interest 
earned  on  obligations  guaranteed  under 
this  subpart  shall  be  subject  to  Federal 
taxation  as  provided  in  section  108(j)  of 
the  Act.  All  public  entities  or  designated 
public  agencies  issuing  guaranteed 
obligations  must  bear  the  full  cost  of 
interest. 


(f)  Loan  repayment  period.  The 
repayment  period  for  a  loan  guaranteed 
under  this  subpart  shall  not  exceed 
twenty  years. 

(g)  Issuance,  underwriting,  servicing, 
and  other  costs.  Each  public  entity  or  its 
designated  public  agency  issuing 
guaranteed  obligations  must  pay  the 
issuance,  underwriting,  servicing,  and 
other  costs  associated  with  the  privat" 
sector  financing  of  the  guaranteed 
obligations.  Such  costs  are  payable  nut 
of  the  guaranteed  loan  funds. 

9  570.706    Federal  guaranta*. 

The  full  faith  and  credit  of  the  United 
States  is  pledged  to  the  payment  of  all 
guarantees  made  under  this  subpart. 
Any  such  guarantee  made  by  HUD  shall 
be  conclusive  evidence  of  the  eligibility 
of  the  obligations  for  such  guarantee 
with  respect  to  principal  and  interest, 
and  the  validity  of  such  guarantee  so 
made  shall  be  incontestable  in  the 
hands  of  a  iiolder  of  the  guaranteed 
obligations. 

9  570.707    AppllcabHIty  Of  rulM  and 
regulations. 

(a)  Entitlement  public  entities.  The 
provisions  of  subparts  A,  C,  J,  K  and  O 
of  this  part  applicable  to  entitlement 
grants  shall  apply  equally  to  guaranteed 
loan  funds  and  other  CDI3G  funds, 
except  to  the  extent  they  are  specifically 
modified  or  augmented  by  the 
provisions  of  this  subpart. 

(b)  Nonentitlement  public  entities. 
The  provisions  of  subpart  I  and  the 
requirement  the  State  imposes  on  units 
of  general  local  government  receiving 
Community  Development  Block  Grants 
or  program  income  shall  apply  equally 
to  guaranteed  loan  funds  and 
Community  Development  Block  Grants 
(including  program  income  derived 
therefrom)  administered  by  the  State 
under  the  CDBG  program,  except  to  the 
extent  they  are  specifically  modified  or 
augmented  by  the  provisions  of  this 
subpart. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  2506-0123) 

9  570.708    Sanctlens. 

(a)  Entitlement  public  entities.  The 
performance  review  procedures 
described  in  subpart  O  of  this  part  apply 
to  entitlement  public  entities  receiving 
guaranteed  loan  funds.  Performance 
deficiencies  in  the  use  of  guaranteed 
loan  funds  (or  program  income  derived 
therefrom]  or  violations  of  the  contract 
entered  into  pursuant  to  9  570.705(b)(1) 
may  result  to  the  imposition  of  a 
sanction  authorized  pursuant  to 
9  570.900(b)(7)  against  the  pledged 
entitlement  grants.  In  addition,  upon  a 
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finding  by  HUD  that  the  public  entity 
has  failed  to  comply  substantially  with 
any  provision  of  ^e  Act  with  respect  to 
either  the  pledged  entitlement  grants  or 
the  guaranteed  loan  funds  or  program 
income.  HUD  may  take  action  against 
the  pledged  grants  as  provided  in 
i  570.913  and/or  may  take  action  as 
provided  in  the  contract. 

(b)  Nonenlitlement  public  entities. 
Performance  deRcienciet  in  the  use  of 
guaranteed  loan  funds  (or  program 
income  derived  there&om)  or  violations 
of  the  contract  entered  into  pursuant  to 
S  570.705(b)(1)  may  result  in  an  action 
authorized  pursuant  to  |S  570.499  or 
570.499a.  In  addition,  upon  a  finding  by 
HUD  that  the  public  entity  has  failed  to 
comply  substantially  with  any  provision 
of  the  Act  widi  respect  to  the  pledged 
CDBC  nonentitlement  funds,  the 
guaranteed  loan  funds,  or  program 
income.  HUD  may  take  action  against 
the  pledjied  funds  as  provided  in 


S  570.499a  and/or  may  take  action  as 
proNided  in  the  contract. 

§  S70.709    AMocatton  ol  loan  guarantaa 
■sstotanc*. 

Of  the  amount  approved  is  any 
appropriation  act  for  guarantee  under 
this  subpart  in  any  fiscal  year.  70 
percent  shall  be  allocated  for 
entitlement  public  entities  and  30 
percent  shall  be  allocated  for 
nonentitlement  public  entities.  HUD 
may  waive  these  percentage 
requirements  in  any  fiscal  year  to  the 
extent  that  there  is  an  absence  of 
qualified  public  entities  or  proposed 
activities  from  entitlement  or 
nonentitlement  public  entities. 

$570,710    State  rMpon«it>llltiM. 

The  State  is  responsible  for  choosing 
public  entities  that  it  will  assist  under 
this  subpart.  States  are  free  to  devel(^ 
procedures  and  requirements  for 
determining  which  activities  will  be 


assisted,  subject  to  the  requirements  of 
this  subpart.  Upon  approval  by  HUD  of 
an  application  from  a  nonentitlement 
public  entity,  the  State  will  be 
responsible  for  ensuring  that  the  public 
entity  complies  with  all  applicable 
requirements  governing  the  use  of  the 
guaranteed  loan  funds.  The  State  shall 
administer  guaranteed  loan  funds  in  the 
same  manner  as  it  administers 
Community  Development  Block  Grant 
funds  distributed  to  units  of  general 
local  government.  Notwithstanding  the 
State's  responsibilities  described  above, 
HUD  will  also  have  responsibility  for 
ensuring  compliance  with  requirements 
affecting  the  security  interests  of  HUD 
with  respect  to  the  guaranteed  loan. 

Dated:  October  28. 1991. 
Anna  KoodraUa. 

Assistant  Secretary  for  Community  Planning 
and  Development. 
[FR  Doc.  91-28752  Filed  ll-&-ei:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Pari  690 
Pell  Grant  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Fell  Grant  Program  regulations  to  clarify 
them,  to  make  minor  technical  changes, 
and  to  implement  statutory  changes 
made  to  the  Higher  Education  Act  of 
1965,  as  amended  (HEA)  by  the  Higher 
Education  Amendments  of  1986.  and  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments,  with  the 
exception  of  SS  690.77  and  690.83. 
Sections  690.77  and  690.83  will  become 
effective  after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  OfHce  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person.  A  document  announcing 
the  effective  date  will  be  published  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Joyce  R.  Coates,  Program  Specialist.  Pell 
Grant  Branch,  Division  of  Policy  and 
Program  Development,  U.S.  Department 
of  Education,  400  Maryland  Avenue. 
SW.  (room  4318.  ROB-3).  Washington. 
DC  20202.  (202)  708-7888.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  {in  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  On 

September  12. 1990,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  34  CFR  part  690 
in  the  Federal  Register  (55  FR  37610- 
37613).  Part  690  contains  the  regulations 
governing  the  Pell  Grant  Program.  The 
changes  to  the  Pell  Grant  regulations 
implement  statutory  changes,  make 
technical  corrections,  and  clarify  the 
current  regulations.  The  NPRM  included 
a  discussion  of  the  major  issues 
surrounding  the  proposed  changes.  The 
following  list  summarizes  those  changes 
and  identiHes  the  pages  of  the  preamble 
to  the  NPRM  on  which  discussion  of 
those  issues  may  be  found: 

Change  in  terminology  used  on  the 
Student  Aid  Report  (SAR)  from  Student 


Aid  Index  to  Pell  Grant  Index  (page 
37610): 

Revision  to  the  definition  of  Valid 
Student  Aid  Report  (page  37610): 

Change  in  terminology  from  Pell  Grant 
Electronic  Data  Exchange  to  Electronic 
Data  Exchange  (page  37610); 

Modification  of  the  definition  of 
"payment  period"  (page  37610); 

Clarification  of  the  requirement  that 
an  institution  may  make  a  second 
payment  only  after  the  student  has 
completed  the  credit  hours  for  which  the 
student  has  been  paid  (page  37610); 

Revision  to  clarify  that  an  institution 
may  pay  funds  in  one  lump  sum  for  prior 
payment  periods  within  the  award  year 
(page  37610); 

Clarification  of  conditions  for  first 
disbursement  without  a  valid  SAR 
(pages  37610-37611); 

Clarification  of  circumstances  under 
which  an  institution  may  credit  a 
student's  account  for  tuition  and  fees, 
room  and  board  (page  37611); 

Amendment  to  provide  that  a  student 
is  ineligible  for  a  Pell  Grant  if  the 
student  received  an  overpayment  at  any 
institution  (page  37611); 

Change  in  terminology  from  Payment 
Document  to  Payment  Voucher  (page 
37611); 

Change  in  the  deadline  date  for  the 
final  submission  of  Payment  Vouchers 
to  September  30  following  the  end  of  an 
award  year  (page  37611); 

Requirement  that  an  institution  submit 
certain  Payment  Vouchers  during  the 
institutions's  next  required  reporting 
period  (page  37611);  and 

Amendment  to  assess  a  fine  per 
violation  if  an  institution  fails  to  meet 
reporting  requirements  for  the 
submission  of  Payment  Vouchers  and 
other  reports  (page  37611). 

These  final  regulations  contain  one 
major  change  from  the  NPRM.  The 
deadline  for  the  submission  of  Payment 
Vouchers  for  a  given  award  year  is 
revised  from  September  30  to  October  31 
following  that  award  year.  A  more 
detailed  discussion  of  this  change  is 
found  in  the  Analysis  of  Commejits  and 
Changes. 

These  regulations  also  contain 
changes  in  SS  690.2.  690.3.  690.63.  690.64. 
690.75.  690.76.  690.77.  690.78.  690.79. 
690.83.  and  690.84  that  are  technical, 
implement  statutory  changes,  or  clarify 
existing  policies  and  procedures. 

Analysis  of  Conunents  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  225  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  any  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 


Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
that  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Section  690.2    General  Definitions 

Comments:  Most  commenters 
supported  the  proposed  changes  to  the 
general  definitions  found  in  this  section. 
Seven  commenters  supported  the 
signature  requirement  for  the  Electronic 
Data  Exchange  that  institutions  need 
only  obtain  a  signature  by  one  of  the 
applicant's  parents  if  the  applicant  is  a 
dependent  student.  Two  commenters 
opposed  this  change  because  they 
believed  requiring  even  one  parental 
signature  on  the  Electronic  Student  Aid 
Report  (ESAR)  is  a  deterrent  to 
electronic  processing;  these  commenters 
recommended  that  the  requirement  for 
signatures  be  eliminated.  Seven 
commenters  supported  the  name  change 
from  Pell  Grant  Electronic  Data 
Exchange  to  Electronic  Data  Exchange. 
Two  commenters  opposed  the  name 
change  because  of  concern  that  too 
many  changes  have  been  made  recently. 

Discussion:  The  Secretary  revised  the 
definition  of  a  Valid  Student  Aid  Report 
to  further  reduce  the  administrative 
burden  on  institutions  and  students.  The 
Secretary  changed  the  name  Pell  Grant 
Electronic  Data  Exchange  to  Electronic 
Data  Exchange  to  reflect  the  expanded 
use  of  the  electronic  exchange  system 
for  all  programs  administered  under 
Title  IV  of  the  Higher  Education  Act  of 
1965.  as  amended. 

Changes:  A  change  has  been  made. 
The  definition  of  a  Valid  SAR  provides 
that,  for  the  purpose  of  the  ESAR,  a 
parent's  or  spouse's  signature  is 
required  only  when  the  student  is 
correcting  the  ESAR.  If  no  corrections 
are  necessary,  only  the  student's 
signature  is  required.  If  all  information 
on  the  ESAR  is  accurate,  no  parent's  or 
spouse's  signature  is  needed  if  the 
student  is  a  dependent  student;  if  the 
student  is  an  independent  student,  no 
spouse's  signature  is  needed.  However, 
the  student's  signature  is  always 
required. 

Section  690.75    Determination  of 
Eligibility  for  Payment 

Comments:  Several  commenters 
expressed  concern  with  the  proposed 
requirement  to.  withhold  payments  to 
students  until  the  student  has  completed 
the  required  credit  hours  for  which  he  or 
she  has  been  paid,  if  the  student  is 
enrolled  in  an  eligible  program  that  is 
measured  in  credit  hours  and  that  does 
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not  have  academic  terms.  The 
commenters  asserted  that  this  proposal 
defeats  the  intent  of  the  law  recognizing 
the  eligibility  of  less-than-haif-time 
students.  Moreover,  these  commenters 
claimed  that  this  provision  will  deny 
payment  to  the  neediest  students  for 
direct  educational  costs  imtil  long  after 
the  expenses  are  incurred.  They  also 
indicated  that  this  proposal  would 
create  undue  hardship  for  these 
students.  A  few  commenters 
recommended  that  this  provisions  be 
deleted.  Two  conunenters  strongly 
opposed  the  provision  that  permits  Pell 
Grant  awards  to  less-than-half-time 
students.  They  asserted  that  awards  to 
less  than  half-time  students  will  be 
administratively  burdensome  and  lead 
to  an  increase  in  program  abuse.  Two 
commenters  supported  the  less-than- 
half-time  eligibility  provision  for  a  PeU 
Grant:  they  indicated  that  less  than  half- 
time  eligibility  will  encourage  greater 
college  attendance. 

Discussion:  The  Secretary  would  like 
to  clarify  the  provisions  requiring  an 
institution  to  withhold  payments  to  a 
student  until  the  student  has  completed 
the  required  credit  hours  for  which  he  or 
she  has  been  paid,  if  the  student  is 
enrolled  in  an  eligible  program  that  is 
measured  in  credit  hours  and  that  does 
not  have  academic  terms.  Under  the 
Department's  current  policy  (which  has 
been  a  longstanding  financial  aid 
practice],  a  student  is  not  eligible  for  a 
second  payment  until  the  student  has 
completed  the  required  clock  hours  for 
which  he  or  she  has  been  paid.  In  other 
words,  the  hours  for  which  a  first 
disbursement  was  made  must  be 
completed  before  a  second 
disbursement  may  be  made.  Under  the 
proposed  provision  of  S  690.75.  the 
Secretary  is  including  the  completion  of 
credit  hours  under  this  policy  for  those 
programs  that  do  not  have  academic 
terms. 

The  NPRM  included  provisions  for  the 
eligibility  of  certain  less-than-half-time 
students  for  award  years  1989-90  and 
1991-92.  The  policy  changes  discussed 
above  regarding  credit  hours  were 
construed  by  the  commenters  to  be 
changes  that  are  connected  in  some  way 
with  less-than-half-time  eligibility;  they 
are  separate  and  unrelated.  "Die 
provision  regarding  credit  hours  does 
not  defeat  the  intent  of  the  statute 
regarding  the  eligibility  of  less-than-half- 
time  students.  It  simply  requires  a  less- 
thao-half-tinie  student,  with  all  other 
students,  to  complete  the  requisite 
number  of  credit  hours  before  the 
student  is  eligible  for  a  second  payment. 

These  regulations  do  not  include 
provisions  for  the  eligibility  of  less-than- 


half-time  students  for  the  following 
reasons.  First,  the  Departments  of  Labor, 
Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act  of  1990  provides 
eligibility  for  less-than-half-time 
students  for  award  year  1989-90.  A 
student  wbo.  for  award  year  198^-90, 
was  enrolled  as  an  undergraduate 
student  on  a  less-than-half-time  basis, 
had  a  PQ  less  than  or  equal  to  zero, 
received  a  Pell  Grant  for  a  period  of 
enrollment  before  January  1, 1990,  and 
was  otherwise  eligible,  was  eligible  to 
receive  a  Pell  Grant  for  less-than-half- 
time  attendance.  These  statutory 
conditions  are  not  provided  in  these 
regulations,  given  that  the  award  year 
has  been  completed.  Secondly,  since  the 
publication  of  the  NPRM.  the  eligibility 
of  less-than-half-time  students  was 
rescinded  for  award  year  1991-92  by  the 
Departments  of  Labor.  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act  of 
1991. 

Changes:  The  less-than-half-time 
eligibility  provisions  were  deleted. 

Section  690. 76    Frequency  of  Payment 

Comments:  Seven  commenters 
concurred  with  the  proposal  that  an 
institution  may  pay  funds  in  one  lump 
sum  for  all  the  prior  payment  periods  for 
which  the  student  was  an  eligible 
student  within  that  award  year,  based 
on  the  coursework  completed  by  the 
student.  All  commenters  believed  it 
would  greatly  decrease  the 
administrative  workload. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  this  provision  will 
reduce  administrative  burden. 

Changes:  None. 

Section  690. 77  Initial  Disbursement  trf 
a  Pell  Grant  in  an  Award  Year  Without 
a  Valid  SAR     - 

Comments:  One  commenter  iiidicated 
an  appreciation  for  the  clarification 
regarding  the  initial  disbursement  of  a 
Pell  Grant  without  a  valid  SAR.  One 
commenter  opposed  this  change  because 
the  commenter  believed  that  the  change 
would  only  assist  highly  computerized 
institutions  which  inherently  have  fewer 
problems  delivering  aid  to  students 
promptly  than  do  institutions  that  are 
not  computerized. 

Discussion:  The  Secretary  proposed 
this  clarification  to  reflect  changes  to 
the  new  student  aid  delivery  system  for 
the  1990-91  award  year.  While  the 
Secretary  encourages  the  use  of 
electronic  systems  to  provide  prompt 
delivery  of  aid  to  students,  and  while 
there  is  a  greater  burden  placed  on 
institutions  that  do  not  choose  to  be 
computerised,  an  institution  does  not 


have  to  be  computerized  in  order  to 
make  an  initial  disbursement  without  a 
valid  SAR.  However,  the  Secretary 
believes  that  this  clarification  is 
necessary  to  ensure  that  an  institution 
uses  the  PGI  produced  by  the  Secretary 
for  awarding  and  disbursing  Pell  Grant 
funds. 
Changes:  None. 

Section  690. 78    Method  of 
Disbursement — by  Check  or  Credit  to  a 
Student's  Account 

Comments:  A  few  commenters 
objected  to  the  requirement  that 
prohibits  an  institution  from  including 
any  charges  other  than  tuition  and  fees, 
room,  and  board  in  determining  which 
outstanding  charges  may  be  {>aid  by  a 
credit  to  a  student's  account,  if  a  stiident 
has  not  picked  up  his  or  her  chedc 
within  IS  days  after  the  student's 
enrollment.  "These  commenters  indicated 
that  under  current  regulations  any 
amount  owed  by  the  student  to  the 
institution  for  educational  costs  should 
be  allo%ved  to  be  paid  by  a  credit  to  the 
student's  account. 

Discussion:  T^ie  Secretary  included 
this  provision  in  the  NPRM  to  clarify 
that  the  statutory  requirement  regarding 
the  crediting  of  a  student's  account  also 
applies  in  the  case  where  the  student 
did  not  pick  up  his  or  her  check  within 
15  days  after  the  end  of  the  student's 
enrollment.  Section  411(e)  of  the  HEA 
expressly  provides  that  any 
disbursement  to  be  made  by  crediting  a 
student's  account  is  generally  limited  to 
tuition  and  fees,  room  and  board.  Under 
Section  690.78(a)(2)  of  the  current 
regulations,  unless  the  student  has 
agreed  otherwise,  an  institution  may 
only  credit  tuition  and  fees,  room  and 
board  to  a  student's  account.  The 
Secretary  would  also  like  to  emphasize 
that  if  an  institution  has,  without  a 
student's  agreement,  credited  an 
account  for  expenses  other  than  tuition 
and  fees,  room  and  board,  the  institution 
has  not  been  following  the  statutory  and 
regulatory  requirements  and  may  be 
subject  to  a  fine  and  corrective  actions. 

Changes:  None. 

Section  WO.  79    Recovery  of 
Overpayments 

Comments:  Two  commenters  agreed 
with  the  proposed  change  to  the 
regulations  regarding  a  student's 
ineligibility  for  Title  IV  aid  due  to  an 
overpayment  One  commenter  opposed 
this  change  because  of  its  effect  on 
transfer  students.  He  indicated  that,  in 
the  case  of  a  student  who  transfers  from 
institution  A  to  institution.  B.  institution 
B  may  find  itself  in  an  overpayment 
situation  because  of  a  decision  to 
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disburse  a  Pell  Grant  before  the  receipt 
of  a  transcript,  which,  when  it  arrives, 
indicates  a  previous  overpayment. 
Another  commenter  recommended  that 
a  tracking  system  be  established  by  the 
Department  to  prevent  the  student  from 
receiving  any  future  Student  Aid 
Reports,  and  to  monitor  any  repayments 
made  by  the  student.  The  commenter 
also  suggested  that  institutions  have  an 
approved  form  for  referring 
overpayments. 

Discussion:  The  Secretary  does  not 
have  discretion  with  respect  to  making 
this  change  because  this  provision  is 
required  by  statute.  However,  the 
Secretary  appreciates  all  other 
comments  regarding  overpayments  and 
will  consider  them  in  the  development 
of  future  legislative  proposals  and  any 
implementing  regulations  or  delivery 
system  changes  resulting  from  those 
legislative  revisions. 

Changes:  None. 

Section  690.83    Submission  of  Reports 

Comments:  Most  commenters  opposed 
both  changing  the  final  deadline  date  for 
the  submission  of  all  SAR  Payment 
Vouchers  (or  the  equivalent  as  deHned 
by  the  Secretary)  for  a  given  award  year 
from  December  31  to  September  30 
following  the  end  of  that  award  year 
and  the  imposition  of  fines  for  not 
submitting  SAR  Payment  Vouchers 
within  the  reporting  period  following  the 
change  or  transaction  at  issue.  The 
commenters  objected  to  this  change  in 
the  final  reporting  deadline  from 
December  31  to  September  30  because 
September  is  generally  regarded  as  the 
busiest  month  of  a  new  school  yean 
they  asserted  that  this  proposed 
deadline  date  will  impose  unnecessary 
burdens  on  institutions  at  a  time  when 
institutions  are  least  able  to  cope  with 
those  increased  burdens.  The 
commenters  also  indicated  that  students 
cannot  be  served  on  a  timely  basis  with 
an  unworkable  and  unrealistic  deadline 
date  of  September  30.  A  student-by- 
student  reconciliation  of  accounts  and 
the  submission  of  Pell  Grant  reports 
cannot  be  accommodated  during  the  Fall 
term  enrollment  period  without 
significantly  impairing  the  delivery  of 
funds.  Moreover,  at  some  institutions 
with  a  second  summer  term  starting  as 
late  as  July  and  ending  in  mid-to-Iate 
August,  a  September  30  reporting  date 
does  not  allow  adequate  time  to 
reconcile  prior  year  records.  Several 
commenters  indicated  that  the  proposed 
deadline  date  change  will  impose 
hardship  on  institutions  that  have  little 
or  no  computerized  support  services. 
One  commenter  believed  the  September 
30  deadline  was  not  an  unreasonable 
deadline  because  the  campus-based 


Fiscal  Operations  Report  and 
Application  to  Participate  (FISAP) 
requires  the  reporting  of  Pell  Grant 
expenditures  for  the  most  recent  year 
and  the  FISAP  deadline  is  usually  before 
October  1.  A  number  of  commenters 
suggested  an  October  31  deadline  as  a 
more  favorable  and  workable  deadline 
that  would  alleviate  the  burden  imposed 
by  the  September  30  deadline.  Several 
commenters  suggested  that  November 
30th  is  a  more  manageable  deadline 
date. 

A  large  number  of  commenters 
objected  to  the  requirement  that  an 
institution  submit  a  Payment  Voucher 
during  the  institution's  next  required 
reporting  period  for  each  student  whose 
Pell  Grant  award  has  changed  as  a 
result  of  changes  in  enrollment  status,  a 
change  in  the  cost  of  attendance  or  a 
change  in  the  student's  eligibility.  The 
commenters  claimed  that  this  reporting 
requirement  will  impose  an 
administrative  burden  on  institutions. 
Many  commenters  asserted  that  this 
proposed  requirement  will  be 
particularly  difficult  for  institutions  that 
do  not  have  the  computerization 
capabilities  necessary  to  provide 
adjustments  to  awards,  particularly  for 
thosr  cases  in  which  there  is  a  short 
time  frame  in  which  to  submit  the 
changes.  For  example,  this  could  occur  if 
a  student  makes  a  change  in  enrollment 
status  but  the  financial  aid  office  does 
not  receive  notice  of  that  change  until 
after  a  report  has  been  filed  for  that 
rpporting  period.  Some  commenters 
approved  of  this  requirement  because, 
while  some  institutions  continually 
carry  excessive  authorization  levels, 
students  at  other  institutions  are 
deprived  because  of  artificially  low 
authorization  levels.  Three  commenters 
supported  the  requirement  for  the 
submission  of  Payment  Vouchers  during 
the  next  required  reporting  period 
because  they  felt  that  this  change  will 
ensure  that  the  Pell  Grant  allocations 
are  accurate  and  reflect  actual  and 
anticipated  spending. 

Many  commenters  strongly  opposed 
the  imposition  of  fines  on  institutions 
that  fail  to  comply  with  the  requirement 
to  file  reports  during  each  required 
reporting  period  and  that  fail  to  submit 
Payment  Vouchers  (or  the  equivalent  as 
defined  by  the  Secretary)  during  the 
next  required  reporting  period.  A  few 
commenters  wanted  more  information  to 
be  provided  in  terms  of  how  fines  will 
be  assessed,  the  amount  of  fines,  and 
any  appeal  procedures.  A  commenter 
objected  that  consequences  of  failing  to 
submit  required  reports,  or  filing 
inaccurate  or  untimely  reports,  were  not 
made  sufficiently  clear,  and  that 


institutions  must  be  informed  of  the 
penalties  for  such  noncompliance,  and 
the  grounds  and  methods  used  to 
increase  or  decrease  the  amount  of  Pell 
Grant  funds  authorized  and  available 
for  payment  to  the  institution.  Several 
commenters  strongly  opposed  this 
change  because  there  appears  to  be  no 
mechanism  for  appeals.  Other 
commenters  indicated  that  the 
imposition  of  fines  based  on  the  timing 
of  the  reporting  of  adjustments  is 
illogical  because  the  behavior  of 
students  is  not  within  the  institution's 
control.  Most  commenters  recommended 
that  the  proposal  to  fine  institutions  be 
eliminated. 

Discussion:  In  response  to  the 
commenters'  concern  that  the  September 
30  deadline  for  the  submission  of  all 
Payment  Vouchers  is  unreasonable  and 
burdensome,  the  Secretary  has  reviewed 
the  comments  and  determined  that  the 
need  to  better  control  the  cash  flow 
process  in  the  Pell  Grant  Program  makes 
a  September  30  deadline  date  necessary. 

The  Secretary  recognizes  that  possible 
additional  administrative  burden  may 
be  incurred  by  institutions.  However, 
the  increasing  need  to  manage  carefully 
funds  appropriated  for  Pell  Grants  for 
each  year,  and  the  consequences  for 
students  and  for  the  public  of 
inadequate  reporting  on  the  control  and 
availability  of  Pell  Grant  funds, 
demonstrates  the  need  for  more  regular 
reporting.  Pursuant  to  20  U.S.C.  §  1070a, 
the  Department  has  the  obligation  to 
manage  the  provision  of  appropriated 
funds  in  such  a  way  as  to  determine 
whether  the  funds  already  appropriated 
for  a  particular  year  will  suffice  for  all 
Pell  grants  to  be  made  for  an  award 
year.  That  process  relies  on  timely 
receipt  of  information  from  institutions 
on  their  Pell  Grant  transactions,  and  the 
principal  method  for  transmitting  that 
information  is  the  reporting  mechanism 
described  in  S  690.83. 

The  revisions  to  the  regulations  made 
here  are  designed  to  codify  the 
Secretary's  consistent  interpretation  of 
the  meaning  of  S  690.83,  and  to  improve 
compliance  with  the  requirement  in 
S  690.83  that  institutions  timely  report 
grant  transactions.  Tardiness  by 
institutions  in  reporting  their  Pell  Grant 
awards  and  adjustments  to  those 
awards  can  cause  serious  distortions  in 
the  measurement  of  the  need  for  funds 
in  the  program.  Failure  to  submit  an 
initial  SAR  Payment  Voucher  for  an 
award  in  a  timely  manner  can  cause  an 
underestimate  of  funding  needs,  and 
under-allocation  of  funds;  on  the  other 
hand,  tardiness  in  reporting  adjustments 
causes  distortions  in  the  assessment  of 
the  sufficiency  of  existing 
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appropriations.  Unneeded  funds 
provisionally  committed  by  the 
Department  of  finance  grants  for  one 
institution  should  be  promptly  made 
available  to  meet  the  actual  needs  of 
students  at  other  institutions;  tardiness 
by  institutions  in  releasing  their 
reservation  of  unneeded  funds  distorts 
the  need  for  supplemental 
appropriations.  Delays  by  institutions  in 
releasing  reserved  but  unneeded  funds 
similarly  complicate  the  Federal  budget 
process  by  distorting  the  need  to  use 
out-year  appropriated  funds,  when 
legally  available,  to  meet  current  year 
grant  funding  needs. 

The  Secretary  strongly  believes  that 
the  benefits  to  the  Federal  Government 
and  institutions  resulting  from  this 
change  far  outweigh  any  administrative 
burden;  institutions  will  benefit  from 
reallocation  of  funds.  The  proposal  to 
require  an  institution  to  submit  its 
Payment  Vouchers  during  the  next 
required  reporting  period  for  those 
students  whose  Pell  Grant  awards  or 
payments  have  changed  as  a  result  of 
changes  in  enrollment  status, 
transferring,  dropping  out  or  the  loss  of 
eligibility  for  future  payment  will  better 
control  the  Pell  Grant  cash  flow  process. 
The  Secretary  considered  that  a  large 
number  of  institutions  do  not  submit 
Payment  Vouchers  in  a  timely  fashion 
and  believes  it  is  essential  to  ensure  that 
institutions'  Pell  Grant  allocations  are 
both  adequate  and  accurate  to  serve 
students'  needs.  The  Secretary  believes 
that  this  change  would  alleviate  much  of 
the  cash  flow  problem  of  managing 
expenditures  for  the  Department. 

The  comment  regarding  the  need  to 
inform  institutions  regarding  the 
consequences  of  not  meeting  the  various 
reporting  deadlines  suggests,  first,  the 
need  to  clarify  the  consequence  of 
failing  to  meet  the  annual  SAR  Payment 
Voucher  deadline  date  established  in 
§  690.83(a)  at  issue  here.  Although  the 
eligible  student  who  submits  a  vahd 
SAR  to  the  institution  by  the  deadline 
established  under  S  690.61(b)  for  the 
award  year  in  question  and  who  meets 
verification  requirements  has  an 
unqualified  right  pursuant  to  5  690.61  to 
receive  a  Pell  Grant  disbursement  from 
the  institution,  the  right  of  the  institution 
itself  to  payment  from  the  Department  is 
governed  by  S  690.83(a).  which  requires 
the  institution  to  submit  for  each  Pell 
Grant  recipient  the  SAR  Payment 
Voucher  needed  to  establish  the  amount 
of  the  individual's  award.  The 
Department  promulgated  5  690.83(a), 
like  S  690.61  for  the  student  applicant,  as 
part  of  its  establishment  of  the  payment 
procedures  for  Pell  Grant  awards,  in 
order  to  require  an  institution  seeking 


payment  for  an  award  to  a  Pell  Grant 
applicant,  or  seeking  credit  for  Federal 
advances  disbursed  to  a  student 
recipient  to  submit  all  supporting  SAR 
records  by  the  annual  deadline  date. 
The  Department  promulgated  §  690.83(a) 
in  1985  to  induce  institutions  to  present 
their  documentation  for  claims  for 
funding  with  reasonable  diligence 
within  or  shortly  after  the  close  of  the 
award  year  for  which  the  funds  were 
appropriated,  or  have  those  claims 
barred. 

The  Department  has  likewise 
recognized,  since  implementation  of  this 
deadline  regulation  in  1985,  that  at  times 
institutions  have  not  succeeded  in 
reporting  adjustments  to  awards  that 
were  at  least  initially  reported;  this 
resulted  in  less  serious  distortions  of  the 
funding  needs  and  availability.  The 
Department  has  regarded,  and  continues 
to  regard,  timely  initial  SAR  Payment 
Voucher  submission  as  an  essential  first 
step  in  responsible  compliance  with  the 
Department's  reporting  needs,  but  has 
not  construed  the  annual  deadline 
requirement  in  a  way  that  would  bar 
even  minor  adjustments  where 
necessary  to  correct  the  amount  needed 
for  previously-reported  awards. 
Imposition  of  that  deadline  in  a  strict 
manner  would  bar  any  adjustment  and, 
therefore,  any  additional  payments  for 
an  institution  that  did  not  submit  by  that 
deadline,  the  documents  needed  to 
correct  a  previous  report.  The 
Department  has,  therefore,  in  annual 
notices  establishing  the  deadline, 
interpreted  the  regulation  to  allow 
certain  exceptions  that  are  consistent 
with  the  intent  of  §  690.83  to  secure 
accuracy  as  well  as  timeliness  in  award 
justification  for  those  student  grant 
accounts  previously  established  by 
timely  submission  of  a  SAR  record. 
These  notices  recognized  certain 
specific  circumstances  in  which  post- 
deadline  adjustments  are  allowed  in 
order  to  correct  individual  student  grant 
account  records  that  were  timely 
established  by  a  satisfactory  SAR 
record  submission,  and  described 
procedures  for  such  corrections.  In  these 
cases  in  which  the  Department  allows 
an  adjustment  to  a  student  recipient's 
account  the  institution  may  qualify  for 
additional  funds,  or  for  credit  in  the 
adjusted  amount  against  Federal 
advances  already  received. 

To  clarify  and  codify  the  Department's 
interpretation  of  $  690.83,  therefore,  the 
interpretation  included  in  the  several 
annual  deadline  notices  is  now  included 
in  S  690.83  as  revised  in  this  final 
regulation. 

There  is  no  change  to  the  proposal  to 
impose  fines  on  institutions  that  fail  to 


comply  with  the  requirement  to  report 
during  each  required  reporting  period, 
and  that  fail  to  submit  Payment 
Vouchers  (or  the  equivalent  as  defined 
by  the  Secretary)  during  the  next 
required  reporting  period.  In  response  to 
the  request  for  more  information 
concerning  how  fines  will  be  assessed 
and  the  amount  of  fines,  the  Secretary  is 
exploring  various  options  to  ensure  that 
fines  are  tailored  to  the  nature  of 
violation.  The  Secretary  believes  that  34 
CFR  668.84  provides  an  adequate  appeal 
process  for  institutions  that  wish  to 
contest  fines. 
Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sub)«cU  in  34  CFR  Part  680 

Administrative  practice  and 
procedure.  Education,  Education  of 
disadvantaged.  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements,  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number.  84.063  Pell  Grant  Program) 

Dated:  November  1. 1991. 
Lamar  Alexander. 

Secretary  of  Education. 

The  Secretary  amends  part  690  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  690— PELL  GRANT  PROGRAM 

1.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1070a  through  1070a-e 
unless  otherwise  noted. 

2.  Section  690.2  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c)  respectively,  and 
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by  adding  a  new  paragraph  (a)  to  read 
as  follows: 

fi  690.2    General  deflnitions. 

(a)  Definitions  of  the  following  terms 
used  in  this  part  are  found  in  subpart  A 
of  the  regulations  for  Institutional 
Eligibihty  under  the  Higher  Education 
Act  of  1965,  as  amended,  34  CFR  part 
600: 

Accredited 

Clock  hour 

Educational  program 

Eligible  institution 

One-year  training  program 

Program  of  study  by  correspondence 

Proprietary  institution  of  higher 

education 
Postsecondary  vocational  institution 
Recognized  equivalent  of  high  school 

diploma 
Secretary 
Six-month  training  program 


S  690.2    [Amendedl 

3.  In  S  690.2,  redesignated  paragraph 

(b)  is  amended  by  removing  the 
definitions  for  the  terms  Clock  hour. 
One-year  training  program.  Proprietary 
institution  of  higher  education. 
Postsecondary  vocational  institution. 
Recognized  equivalent  of  a  high  school 
diploma.  Secretary,  and  Six-month 
training  program. 

9690.2    [Amended] 

4.  In  S  690.2,  redesignated  paragraph 

(c)  is  amended  by  removing  the  term 
"Pell  Grant  Electronic  Data  Exchange", 
and  adding  in  its  place  the  term 
"Electronic  Data  Exchange";  by 
removing  the  term  "Student  Aid  Index", 
and  adding  in  its  place  the  term  "Pell 
Grant  Index",  by  redesignating 
paragraphs  (a)  and  (b)  as  paragraphs  (1) 
and  (2)  respectively,  in  the  definition  of 
"Valid  Student  Aid  Report"  and  revising 
redesignated  paragraph  (2),  and  by 
revising  the  definition  of  "institution  of 
higher  education"  to  read  as  follows: 

S  €90.2    General  definitions. 

•  •         .         .         , 

(c)  •  *  * 

Institution  of  higher  education 
(Institution).  An  institution  of  higher 
education,  or  a  proprietary  institution  of 
higher  education,  or  a  postsecondary 
vocational  institution  as  defined  in  34 
CFR  part  600. 

*  •        •        •        • 

Valid  Student  Aid  Report:  '  '  ' 

(2)  For  the  Electronic  Data  Exchange, 

that  is  signed  by  the  applicant  and,  if 

corrections  are  made — 
(i)  Is  signed  by  the  applicant's  spouse; 

and 


(ii)  If  the  applicant  is  dependent,  is 
signed  by  one  of  his  or  her  parents. 

§690.3    [Amendml] 

5.  In  8  690.3,  paragraphs  (a),  (a](l), 
(a)(2)  and  (b)  are  amended  by  removing 
the  words  "an  institution",  and  adding 
in  their  place,  the  words  "an  eligible 
program." 

§690.7    [Amended] 

6.  In  S  690.7  paragraph  (a)(l)(i)  is 
amended  by  removing  the  term  "34  CFR 
part  668,  subpart  A"  and  adding  in  its 
place,  the  term  "34  CFR  part  600". 

§69ai3    (Amended] 

7.  Section  690.13  is  amended  by 
removing  the  words  "student  aid  index" 
and  adding  in  their  place  the  words 
"Pell  Grant  Index". 

§690.61    [Amendedl 

8.  In  S  690.61,  paragraph  (b)(2)  is 
amended  by  removing  "5  680.60"  and 
adding  in  its  place  "§  668.60". 

§690.63    [Amended] 

9.  In  §  690.63.  paragraphs  (a)  and  (c) 
and  amended  by  removing  the  words 
"At  an  institution",  and  adding  in  their 
place  the  words  "in  an  eligible 
program";  paragraphs  (a)(3)(i)  and 
(a}(3)(ii)  are  amended  by  removing  the 
words  "of  an  institution",  and  adding  in 
their  place  the  words  "in  an  eligible 
program". 

10.  Section  690.64  is  amended  by 
revising  paragraph  (c)(1)  and  the 
introductory  text  of  paragraph  (c)(2)  to 
read  as  follows: 

§  690.64    Calculation  of  a  Pell  Grant  for  a 
payment  period  wrtiich  occur*  m  two  award 
year*. 

***** 

(c)(1)  If  an  eligible  program  uses 
academic  terms  and  offers  a  series  of 
mini-sessions  which  occurs  in  two 
award  years,  the  combined  sessions 
must  be  treated  as  one  term.  A  student 
may  not  receive  more  than  one  term's 
award  for  completing  any  combination 
of  these  mini-sessions. 

(2)  For  each  mini-session,  an 
institution  that  uses  academic  terms  in 
an  eligible  program  shall  determine  the 
student's  enrollment  status  for  the  entire 
term.  That  enrollment  status  shall  be 
based  upon — 
***** 

11.  Section  690.75  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§690.75    Oetermtoiatlon  of  eNgibWty  f or 

payment 

•        *        *        •        • 

(3)(i)  Has  completed  the  required 
clock  hours  for  which  he  or  she  has  been 


paid  a  Pell  Grant,  if  the  student  is 
enrolled  in  an  eligible  program  that  is 
measured  in  clock  hours;  or 

(ii)  Has  completed  the  required  credit 
hours  for  which  he  or  she  has  been  paid 
a  Pell  Grant,  if  the  student  is  enrolled  in 
an  eligible  program  that  is  measured  in 
credit  hours  and  that  does  not  have 
academic  terms. 
***** 

12.  Section  690.76  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§  690.76    Frequency  of  payment 

***** 

(b)  The  institution  may  pay  funds  in 
one  lump  sum  for  all  the  prior  payment 
periods  for  which  the  student  was  an 
eligible  student  within  the  award  year. 
The  student's  enrollment  status  must  be 
determined  according  to  work  already 
completed. 
***** 

13.  Section  690.77  is  amended  by 
removing  the  terra  "SAI"  each  time  it 
appears,  and  adding,  in  its  place,  the 
term  "PGI",  and  by  revising  paragraph 
(a)(3)  and  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§69a77    InKiai  disbursement  of  a  Pell 
Grant  In  an  award  year  wttiwut  a  valid  SAR. 

(a)  •  *  * 

(3)  (i)  Receives  a  PGI  from  the 
Secretary;  or 

(ii)  Receives  the  PGI  produced  by  the 
Secretary  from  an  organization  that  has 
a  contract  to  transmit  application  data 
to  the  Secretary. 

(b)  If  an  institution  receives  a 
student's  application  information  and 
his  or  her  PGI  from  the  Secretary,  or  his 
or  her  PGI  produced  by  the  Secretary 
from  an  organization  that  has  a  contract 
to  transmit  application  data  to  the 
Secretary,  but  the  institution  has 
documentation  that  indicates  that  the 
application  information  is  inaccurate, 
the  institution  may  make  one 
disbursement  within  an  award  year  of  a 
student's  Pell  Grant  before  receiving  the 
student's  valid  SAR  if  the  institution — 
***** 

14.  Section  690.78  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§690.78    Method  Of  disbursement— l>y 
check  or  credit  to  a  student's  account 

***** 

(d)  *  •  • 

(3)  If  the  student  has  not  picked  up  his 
or  her  payment  at  the  end  of  the  15-day 
period,  the  institution  may  credit  the 
student's  account  only  for  any 
outstanding  charges  for  tuition  and  fees 
and  room  and  board  for  the  award  year 
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incurred  by  the  student  while  he  or  she 
was  eligible. 
***** 

15.  Section  690.79  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  690.79    Recovery  of  overpayment*. 

***** 

(c)  If  an  institution  refers  a  student 
who  received  an  overpayment  for  which 
it  is  not  liable  to  the  Secretary  for 
recovery,  the  student  remains  ineligible 
for  further  title  IV,  HEA  program 
assistance  for  attendance  at  any 
institution  until  the  student  repays  the 
overpayment  or  the  Secretary 
determines  the  overpayment  has  been 
resolved. 
*        •        •        •        • 

16.  Section  690.83  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraph  (b)  as  paragraph  (b)(2),  and 
by  adding  new  paragraphs  (b)(1),  (c). 
and  (d),  and  by  revising  the  authority 
citation,  to  read  as  follows: 

§  690.83    Submtoslon  of  reports. 

(a)(1)  An  institution  may  receive 
either  a  payment  from  the  Secretary  for 
an  award  to  a  Pell  Grant  recipient,  or  a 
corresponding  reduction  in  the  amount 
of  Federal  funds  received  in  advance  for 
which  it  is  accountable,  if — 

(i)  The  institution  submits  to  the 
Secretary  all  SAR  Payment  Vouchers  (or 
the  equivalent  as  defined  by  the 
Secretary)  for  that  award  in  the  manner 
and  form  prescribed  in  paragraph  (a)(2) 
of  this  section  by  September  30 
following  the  end  of  the  award  year  in 
which  the  grant  is  made,  and 

(ii)  The  Secretary  accepts  those  SAR 
Payment  Vouchers. 


(2)  The  Secretary  accepts  SAR 
Payment  Vouchers  that  are  submitted  in 
accordance  with  procedures  established 
through  publication  in  the  Federal 
Register,  and  that  contain  information 
the  Secretary  considers  to  be  accurate  in 
light  of  other  available  information 
including  that  previously  provided  by 
the  student  and  the  institution. 

(3)  An  institution  that  does  not  comply 
with  the  requirements  of  this  paragraph 
may  receive  a  payment  or  reduction  in 
accountability  only  as  provided  in 
paragraph  (c)  of  this  section. 

(b)(1)  An  institution  shall  report  to  the 
Secretary  any  change  in  enrollment 
status,  cost  of  attendance,  or  other  event 
or  condition  that  causes  a  change  in  the 
amount  of  a  Pell  Grant  for  which  a 
student  qualifies,  by  submitting  to  the 
Secretary  an  SAR  Payment  Voucher  (or 
the  equivalent  as  defined  by  the 
Secretary)  that  discloses  the  basis  and 
result  of  the  change  in  award  for  each 
student.  Through  publication  in  the 
Federal  Register,  the  Secretary  divides 
the  award  year  into  periods  and 
establishes  the  deadlines  by  which  the 
institution  shall  report  changes 
occurring  during  each  period.  The 
institution  shall  submit  the  SAR 
Payment  Voucher  reporting  a  change  to 
the  Secretary  by  the  end  of  that 
reporting  period  that  next  follows  the 
reporting  period  in  which  the  change 
occurred. 
***** 

(c)(1)  An  institution  that  has  timely 
submitted  an  SAR  Payment  Voucher  for 
a  student  in  accordance  with  paragraph 
(a)  of  this  section  but  does  not  timely 
submit  to  the  Secretary,  or  have 
accepted  by  the  Secretary,  an  SAR 
Payment  Voucher  necessary  to 


document  the  full  amount  of  the  award 
to  which  the  student  is  entitled,  may 
receive  a  payment  or  reduction  in 
accountability  in  the  full  amount  of  that 
award,  if — 

(i)  A  program  review  or  an  audit 
report  produced  in  accordance  with  the 
standards  prescribed  in  34  CFR  668.23ic) 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  the  student  was  eligible 
to  receive  an  amount  greater  than  that 
reported  on  the  SAR  Payment  Voucher 
timely  submitted  to,  and  accepted  by  the 
Secretary;  and 

(ii)  The  institution  seeks  an 
adjustment  to  reflect  an  over  payment 
for  that  award  that  is  at  least  SlOO. 

(2)  An  institution  that  has  timely       i 
submitted  and  had  accepted  an  SAR 
Payment  Voucher  for  a  student  in 
accordance  with  this  section  shall  report 
a  reduction  in  the  amount  of  a  Pell  Grant 
award  that  the  student  received  when  it 
determines  that  an  overpayment  has 
occurred,  unless  that  overpayment  is 
one  for  which  the  institution  is  not  liable 
under  S  690.79(a). 

(3)  The  Secretary  pays  or  recognizes  a 
reduction  in  accountability  under  this 
paragraph  after  deducting  the  amount  of 
any  overpayments  for  which  the 
institution  is  liable  under  S  690.79(a). 

(d)  In  accordance  with  34  CFR  668.84 
the  Secretary  may  impose  a  fine  on  the 
institution  if  the  institution  fails  to 
comply  with  the  requirements  specified 
in  paragraphs  (a),  (b)  or  (c)  of  this  | 
section. 

(Authority:  20  U.S.C.  1070a.  1094. 1226a-l) 

§690.84    [Removed] 
17.  Section  690.84  is  removed. 

(FR  Doc.  91-26764  Filed  11-5-91:  8:45  am] 
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branches.  It  also  includes  information  on  quasi- 
official  agencies  and  intematioiul  organizations 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Fedora!  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
develupmeni  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
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documents. 
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specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  November  25,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC. 
202-523-5240. 

North  on  11th  Street  from 
Metro  Center  to  southwest 


RESERVATIONS: 
DIRECTIONS: 


comer  of  11th  and  L  Streets 
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Agtncy  for  International  Developnwnt 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
56960 

Agricultural  Research  Servtca 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Plato  Industries,  Inc.,  56970 

Agriculture  Departmant 

See  also  Agricultural  Research  Service;  Animal  and  Plant 
Health  Inspection  Service;  Cooperative  State  Research 
Service;  Forest  Service;  Soil  Conservation  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

56969 
Senior  Executive  Review  Boards: 
Performance  Review  Boards;  membership,  66969 

Animal  and  Plant  Haalth  Inspection  Sarvlcs 

NOTICES 

Eggs  for  production  of  animal  biological  products; 

veterinary  biologies  memorandum,  66070 
Veterinary  biological  products;  production  and 

establishment  licenses,  56071 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bonneville  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Canby  area  service  project,  CA,  56993 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
District  of  Columbia.  56973 
New  Jersey,  56973 
Tennessee,  56973 
Wisconsin,  56973 

Commerce  Department 

See  Export  Administration  Bureau;  International  Trade 
Administration;  Minority  Business  Development 
Agency;  National  Institute  of  Standards  and 
Technology;  National  Oceanic  and  Atmospheric 
Administration;  Technology  Administration 

Committee  for  th«  Implementation  of  Textile  Agraemants 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Guatemala,  56986 


Cooperattve  State  Research  Servica 

NOTICES 
Meetings: 
Committee  of  Nine,  50972 

Defense  Department 

See  also  Engineers  Corps;  Navy  Department 

RULES 

Freedom  of  Information  Act;  implementation: 
Defense  Contract  Audit  Agency,  56932 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Subcontract  pricing,  57182 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

56988 
Environmental  statements;  availability,  eta: 

Pentagon  Reservation  master  plan,  56088 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review.  56987 
Meetings: 

Science  Board  task  forces,  56068 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 

Education  of  individuals  with  disabilities;  training 
personnel  grants,  57198 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Individuals  with  disabilities  education  program — 
Training  personnel,  57205 
Privacy  Act: 

Systems  of  records,  56991 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Nice  Specialty  Bearings,  57022 
Proctor  &  Gamble  Manufacturing  Co.,  57022,  57023 
(2  documents) 
Committees;  establishment,  renewal,  termination,  etc.: 
Job  Training  Partnership  Act  Native  American  Programs 
Advisory  Committee,  57023 
Federal-State  unemployment  compensation  program: 
Federal  Unemployment  Tax  Act — 
Certirications  relating  to  credits,  57023 

Energy  Department 

See  also  Bonneville  Power  Administration;  Federal  Energy 

Regulatory  Commission;  Hearings  and  Appeals  Office, 

Energy  Department 

PROPOSED  RULES 

Financial  assistance: 
Miscellaneous  amendments,  56944 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Diked  Historic  Bayland,  CA  56989 
Russian  River,  CA,  66090 
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Environmental  Protection  Agency 

PROPOSED  RULES 
Toxic  substances: 

Testing  requirements — 
Clycidoi  and  its  derivatives.  57144 
NOTICCS 
Meetings: 

Acid  Rain  Advisory  Committee,  57004 
Water  pollution;  discharge  of  pollutants  (NPDES): 

Louisiana,  notification  requirements  revisions.  57004 

Executive  Office  of  the  President 

See  Presidential  Documents;  Science  and  Technology  Policy 
Office 

Export  Administration  Bureau 

NOTICES 

Meetings: 
Automated  Manufacturing  Equipment  Technical  Advisory 

Committee,  56973 
Electronic  Instrumentation  Technical  Advisory 

Committee.  56974 
Teleconununications  Equipment  Technical  Advisory 

Committee.  56974 

Federal  Aviation  Administration 

RULES  > 

Airworthiness  directives: 

General  Electric  Co..  56929 
Control  zones  and  transition  areas.  56631 
PROPOSEO  RULES 
Control  zones,  56951 
Transition  areas,  56952 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
New  personal  communications  services;  frequency 

allocations  and  other  policy  issues;  policy  statement, 
56937 
Radio  broadcasting: 
FM  broadcast  stations — 
Short-spaced  station  assignments:  directional  antennas 
use.  56938 
Radio  stations:  table  of  assignments: 
California,  56938 
Louisiana.  56939 
Tennessee,  56939 
(2  documents) 
PROPOSED  RULES 
Radio  services,  special: 
V>IF  marine  public  correspondence  channels;  facsimile 
and  data  emissions  in  156-162  MHz  band,  56955 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
E.F.  Oxnan*.  Inc..  56994 
Natural  gas  certificate  filings: 

Tennessee  Gas  Pipeline  Co.  et  al.,  56994 
Applications,  hearings,  determinations,  etc.: 
Alabama-Tennessee  Natural  Gas  Co.,  56995 
CNG  Transmission  Corp.,  56996 

(2  documents) 
Columbia  Gas  Transmission  Corp.,  56996 

(2  documents) 
Columbia  Gulf  Transmission  Co.,  56997 


El  Paso  Natural  Gas  Co.,  56997,  56998 

(2  documents] 
Equitrans,  Inc.,  56998 

Great  Lakes  Gas  Transmission  Limited  Partnership.  %998. 
56999 

(3  documents) 
KN  Enen?y,  Inc..  56999 
Mid  Louisiana  Gas  Co..  56999 
North  Penn  Gas  Co.,  57000 
Panhandle  Eastern  Pipe  Line  Co..  57000 

(2  documents) 
Trunkline  Gas  Co.,  57001 

(2  documents) 
Valero  Interstate  Transmission  Co..  57001 
Williams  Natural  Gas  Co.,  57002 
Wyoming  Interstate  Co.,  Ltd..  57002 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Directors;  eligibility  financial  disclosure,  and  conflict  of 
interest  requirements 
Reporting  and  recordkeeping  requirements.  56929 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  57005 
Federal  Reserve  System 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y)  and  men^bership  of  State  banking 
institutions  (Regulation  H): 

Capital  adequacy  guidelines,  56949 
NOTICES 

Meetings;  Sunshine  Act,  57033 
Applications,  hearings,  determinations,  etc.: 

Chase  Manhattan  Corp.,  57005 

Community  Bankers,  Inc.,  57006 

Cravens,  James  W.,  et  al..  57006 

First  National  Bancorp.  57006 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Nestle  Food  Co.,  57006 
Pinkerton  Tobacco  Co.,  57009 
St.  Ives  Laboratories.  Inc.,  57011 

Financial  {Management  Service 

See  Fiscal  Service 

l-tscal  Service 

RULES 

Delivery  of  checks  and  warrants,  addresses  outside  the 
United  States,  its  territories  and  possessions,  56931 

Fish  and  WlldHfe  Service 

RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Injurious  fish,  mollusks,  and  crustaceans;  prohibition — 
Zebra  mussel,  56942 

Forest  Service 

NOTICES 
Meetings: 
Grand  Island  Advisory  Commission,  56972 
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General  Services  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Defense  Department  et  al.;  utilization  and  disposal  of  real 
and  personal  property  worth  less  than  $1,000,  56935 

PROPOSED  RULES 

Acquisition  regulations: 

Pilot  test  under  multiple  award  schedules  program,  56956 
Federal  Acquisition  Regulation  (FAR): 

Subcontract  pricing,  57182 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 

57013 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  56987 

Health  and  Human  Services  Department 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  57014 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  57002 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

57014 
Grants  and  cooperative  agreements;  availability,  etc.: 
Public  housing  mixed  income  new  communities  strategies 
(MINCS)  demonstration  program,  57184 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Amah  Band  of  Ohlone/Coastanoan  Indians,  57196 
Chickamauga  Cherokee  Indian  Nation  of  Arkansas  and 
Missouri,  57230 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 

Land  Management  Bureau 
NOTICES 
Meetings: 
Indian  Affairs  Bureau  Reorganization  Joint  Tribal/BIA/ 
DOI  Advisory  Task  Force,  57015 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 

Brass  sheet  and  strip  from — 
Italy,  56974 

Cold-rolled  stainless  steel  sheet  from  Germany,  56976 

Electrolytic  manganese  dioxide  from  Japan.  56977 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  56982 
Countervailing  duties: 

Deformed  steel  concrete  reinforcing  bar  (rebar)  from  Peru, 
56983 

Extruded  rubber  thread  from  Malaysia,  56983 


Interstate  Commerce  Commission 

NOTICES 

Agreemeots  under  sections  5a  and  5b;  applications  for 
approval,  etc.:  ' 

Rocky  Mountain  Motor  Tariff  Bureau.  57019 
Railroad  services  abandonment: 

Providence  &  Worcester  Railroad  Co.,  57020 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Velsicol  Chemical  Corp.  et  al^  57020 

Labor  Department 

See  also  Employment  and  Training  Administration: 
Occupational  Safety  and  Health  Administration 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board:  membership,  57021 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Colorado,  56936 

Idaho,  56936 
NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

North  Dakota,  57015 
Oil  and  gas  leases: 

Wyoming.  57015 
(2  documents) 
Opening  of  public  lands: 

Idaho,  57016 

New  Mexico,  57018 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  57017 

New  Mexico,  57013 
Withdrawal  and  resei-vation  of  lands: 

Colorado,  57018 

New  Mexico,  57dl8,  57019 
(2  documents) 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Arizona.  56983 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Subcontract  pricing,  57182 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  56987 
Meetings: 
Space  Science  and  Applications  Advisory  Committee, 
57024 

National  Commission  on  Severely  Distressed  Put>lic 
Housing 

NOTICES 

Meetings,  57025 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Charter  revocations,  involuntary  liquidations,  and 
creditor  claims  adjudication;  procedures,  56921 
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NOTICES 

Meetings:  Sunshine  Act.  57033 
(2  documents) 

National  Foundation  on  the  Arts  and  the  HumanMM 
Nonccs 
Meetings: 
Arts  National  Council.  57025 

National  Highway  Traffic  Safety  Adntinistration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Center  high-mounted  stop  lamp  with  cargo  he6  lamp. 
56040 
PROPOSED  RULES 
Insurance  cost  information  regulation,  56963 

National  Institute  of  Standard*  and  Technology 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc: 
Precision  measurement  program.  56984 

National  Oceanic  and  Atnx>spheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish;  correction,  56943 
NOTICES 

Endangered  and  threatened  species: 
Sacramento  River  winter-run  chinook  salmon.  56966 

National  Science  Foundation 

NOTICES 
Meetings: 

Cross-Disciplinary  Activities  Special  Emphasis  Panel, 
5702S 

Mathematical  Sciences  Special  Emphasis  Panel.  57025 

Navy  Department 

NOTICES 

Patent  licenses:  non-exclusive,  exclusive,  or  partially 
exclusive: 
Daffin.  Richard  A.,  56091 
US.  Alcohol  Testing  of  America.  Inc.,  56991 

NudMf  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 
Houston  Lighting  ft  Power  Co.  et  al..  57025 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 
Safety  and  health  standards: 
Methylene  chloride:  occupational  exposure.  57038 

Oversight  Board 

NOTICES 

Meetings:  regional  advisory  councils: 
Region  1,  57028 

Postal  Rate  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Proceedings  improvement;  suggestions  from  public 
Institute  of  Public  Administration  report  on  ratemaking 
process,  56955 
NOTICES 

Post  office  closings:  petitions  for  appeal: 
Sample.  KY.  57027 


Postal  Service 

RULES 

Freedom  of  Information  Act:  implementation: 
Confidential  business  information:  predisclosure 
notification  procedures.  56033 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Hospice  Month.  National.  1991  and  1992  (Proc.  6369). 
56919 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
57027 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Registration  and  fee  assessment  program.  56962 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
President's  Council  of  Advisors  on  Science  and 
Technology,  57026 

Securities  and  Exctiange  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

57027 
Self-regulatory  organizations:  proposed  rule  changes: 

National  Association  of  Securities  Dealers.  Inc..  57028 

Pacific  Stock  Exchange.  Inc..  57028 
Applications,  hearings,  determinations,  etc.: 

T.  Rowe  Price  Institutional  Trust,  57029 

Severely  Distressed  Pul>lic  Housing,  National  Commission 
See  National  Commission  on  Severely  Distressed  Public 
Housing 

Soil  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.:  -'' 

Black  Creek  Watershed.  NQ  56972  r- 

State  Department 

NOTICES 

Foreign  assistance  determinations: 
Suriname.  57030 

Grants  and  cooperative  agreements:  availability,  eft- 
Man  and  biosphere  program.  57031 

International  Narcotics  Control  Act  determinations: 
Bolivia  et  al..  57030 

Technology  Administration 

PROPOSED  RULES 

Firearms,  toy.  look-alike  and  imitation:  marking 
requirements.  56953 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
57031 
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Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration;  National  Highway 
Traffic  Safety  Administration;  Research  and  Special 
Programs  Administration 

Treasury  Department 

See  also  Fiscal  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Center  for  State  and  Local  Law  Enforcement 
Training  Advisory  Committee.  57032 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration,  57036 

Part  III 

Environmental  Protection  Agency.  57144 

Part  IV 

Department  of  Defense,  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration, 
57182 

PartV 

Department  of  Housing  and  Urban  Development,  57184 

Part  VI 

Department  of  the  Interior.  Bureau  of  Indian  Affairs.  57196 

Part  VII 

Department  of  Education.  57198 

Part  VIII 

Department  of  the  Interior.  Bureau  of  Indian  Affairs,  57230 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  6369  of  November  5,  1991 
National  Hospice  Month,  1991  and  1992 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Dedicated  to  serving  terminally  ill  persons  and  their  families,  hospi.ce  pro- 
grams have  become  an  important  part  of  our  Nation's  health  care  system.  This 
month,  we  gratefully  salute  the  many  outstanding  professionals  and  volun 
teefs  who  provide  hospice  care. 

By  offering  a  positive  and  supportive  environment,  as  well  as  high  quality 
medical  care,  hospice  programs  enable  terminally  ill  persons  to  live  peacefully 
and  comfortably  in  their  fmal  days.  In  so  doing,  these  facilities  and  services 
not  only  reaffirm  the  inherent  dignity  and  worth  of  every  individual  but  also 
demonstrate  reverence  for  human  life  in  all  its  stages.  Relying  on  the  com- 
bined knowledge,  skills,  and  compassion  of  a  full  team  of  professionals  and 
volunteers — including  physicians,  nurses,  counselors,  therapists,  and  members 
of  the  clergy — hospice  programs  also  help  patients'  families  to  cope  with  thfiir 
bereavement. 

As  hospice  personnel  well  know,  caring  for  terminally  ill  persons  can  be 
physically  and  emotionally  exhausting.  Fortunately,  the  establishment  of  a 
permanent  Medicare  hospice  benefit  and  an  optional  Medicaid  hospice  benefit 
has  made  it  possible  for  more  Americans  to  obtain  needed  medical  and 
support  services.  In  addition,  concerned  individuals  and  agencies  in  both  the 
public  and  private  sectors  have  maintiiined  strong  working  relationships  in  tho 
interest  of  hospice  care  benefits. 

In  recognition  of  the  importance  of  hospice  programs  and  in  honor  of  the  many 
dedicated  professionals  and  volunteers  who  care  for  terminally  ill  persons,  Ihn 
Congress,  by  Public  Law  102-121,  has  designated  November  1991  and  Novem- 
ber 1992  as  "National  Hospice  Month"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  these  months. 

NOW.  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  1991  and  November  1992  as  National 
Hospice  Month.  I  encourage  all  Americans,  as  well  as  government  officials 
and  health  care  providers,  to  observe  these  months  with  appropriate  programs 
and  activities. 

IN  WITNESS  WHEREOF.  1  have  hereunto  set  my  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  709 

Involuntary  Liquidation  of  Federal 
Credit  Uniona  and  Adjudication  of 
Creditor  Claims  Involving  Federally 
Insured  Credit  Unions  In  Liquidation 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  The  NCUA  is  issuing  a  new 
part  709  to  its  Rules  and  Regulations. 
This  rule  sets  forth  procedures 
applicable  to  revocations  of  charter  and 
involuntary  liquidations  of  Federal 
credit  unions  pursuant  to  12  U.S.C 
1787(A)(1)(A).  (B).  It  also  sets  forth 
procedures  applicable  to  involuntary 
iiquidatiotis  and  adjudication  of  creditor 
claims  against  all  federally  insured 
credit  unions.  The  Board  believes  this 
regulation  will  provide  guidance  to  its 
employees  conducting  liquidations  and 
to  claimants  seeking  to  assert  a  claim 
against  a  credit  union  in  liquidation. 
EFFECTIVE  DATE:  November  7. 1991. 
ADDRESSES:  National  Credit  Union 
Administration.  1776  G  Street.  NW.. 
Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  I'anno.  Trial  Attorney,  O^ice  of 
General  Counsel,  NCUA,  at  the  above 
address,  or  telephone:  (202)  682-9830. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  NCUA  has  statutory  authority  to 
liquidate  insolvent  Federal  credit  unions 
pursuant  to  12  J.S.C.  1787(a)(1)(A). 
Upon  appointment  by  the  appropriate 
state  authorities,  NCUA  also  acts  as 
liquidating  agent  for  insolvent,  state- 
chartered  federally  insured  credit 
unions.  12  U.S.C  1787(j).  As  liquidating 
agent  of  federally  insured  credit  unions, 
the  NCUA  has  broad  powers  to  act  in 


place  of  former  officials  of  the 
institution  and  do  all  things  necessary  to 
wind  up  the  affairs  of  the  institution. 
These  powers  help  assure  that  credit 
union  members  receive  prompt  access  to 
their  funds  and  also  assure  that  NCUA 
is  able  to  fulfill  its  obligation  to 
minimize  the  cost  of  a  liquidation  to  the 
National  Credit  Union  Share  Insurance 
Fund,  thereby  protecting  the  Fund's 
assets. 

Both  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act 
(FIRREA)  (1989)  and  the  Crime  Control 
Act  (1990)  provide  exphcit  language 
concerning  NCUA's  duties  and 
responsibilities  as  liquidating  agent. 
FIRREA  also  provides  a  framework  for 
adjudication  of  creditor  claims  and 
requires  NCUA  to  provide  for 
alternative  dispute  resolution  of  claims. 

Congress  recognized  that  this  detailed 
statutory  scheme  would  likely  require 
implementing  regulations  and 
specificaUy  authorized  the  Board  to 
regulate  in  this  area.  See  12  U.S.C. 
1787(b)(1),  (4). 

This  regulation  addresses  the  powers 
and  duties  of  NCUA  as  liquidating  agent 
and  establishes  creditor  claims 
adjudication  and  alternative  dispute 
resolution  procedures.  It  does  not  apply 
to  insurance  claims  arising  cut  of  the 
hquidation  of  a  federally  insured  credit 
union.  Insurance  claims  are  decided 
pursuant  to  part  745  of  NCUA's  Rules 
and  Regulations.  (See  12  CFR  part  745. 
subpart  B.)  The  Board  believes  this 
regulation  will  provide  guidance  to  its 
employees  conducting  liquidations  and 
to  claimants  seeking  to  assert  a  claim 
against  a  credit  union  in  liquidation. 

B.  Comments 

The  NCUA  Board  issued  a  proposed 
rule  on  May  29, 1991.  with  a  60-day 
comment  period  (56  FR  24147,  5/29/91). 
Eight  public  comment  letters  were 
received.  Three  were  from  state  credit 
union  leagties,  two  were  from  national 
credit  union  trade  associations,  two 
were  from  law  firms  which  represent 
credit  unions  and  one  was  from  a 
federal  credit  union.  All  of  the 
commenters.  except  one  state  credit 
union  league,  agreed  in  general  with  the 
proposed  rule. 

C  Discussioa 

Section  709.0  sets  forth  the  scope  of 
part  709.  and  $  709.1  contains  definitions 
used  in  this  Part.  This  regulation 


addresses  Ae  powers,  duties  and 
responsibilities  of  the  NCUA  Board  and 
follows  the  authority  granted  to  the 
Board  as  liquidating  agent  pursuant  to 
Federal  law.  See  12  U.S.C.  1787. 

Two  commenters  noted  that  the 
regulation  does  not  indicate  how  NCUA 
may  become  liquidating  agent  for  a 
state-chartered  federally  insured  credit 
union.  The  NCUA  Board  does  not  have 
the  authority  to  appoint  itself  liquidating 
agent  for  a  state-chartered  federally 
insured  credit  union.  The  Board  must  be 
appointed  by  the  appropriate  state 
regulatory  authority.  See  12  U.S.C. 
1787(a)(1)(B),  (1).  Once  appointed,  the 
Board  then  possesses  all  the  rights, 
powers,  and  privileges  granted  by  state 
law  to  a  liquidating  agent  of  a  state- 
chartered  credit  union.  One  commenter 
noted  that  the  regulation  establishes  a 
payout  priority  in  an  attempt  to  preempt 
state  law  when  the  Board  acts  as 
liquidating  agont  for  slate-chartered 
credit  unions.  State  law  will  be  followed 
to  the  extent  that  it  does  not  conflict  or 
interfere  with  the  Board's  statutory 
authority.  Whether  a  particular  state's 
statute  providing  for  a  payout  priority 
different  from  that  established  in  this 
regulation  is  preempted  will  depend 
upon  the  substantive  effect  of  that 
statute.  Generally,  the  Board  believes 
this  is  a  non-issue  because  the  major 
claimant  against  a  credit  union's  assets 
is  the  NCUSIF  based  on  its  insurance 
payout  and,  in  reality,  it  will  receive  its 
funds  after  all  other  claimants. 

Section  709.2  provides  that  the  Board, 
by  operation  of  law,  becomes  successor 
in  interest  to  al!  rights,  powers,  and 
privileges  of  the  credit  union  and  its 
members,  officials  and  shareholders. 
Once  the  Board  is  appointed  liquidating 
agent,  members,  officials  and 
shareholders  no  longer  have  any  right  to 
act  on  behalf  of  the  credit  union.  The 
Board,  as  liquidating  agent,  has  the  right 
to  possession  of  all  assets  and  property 
of  every  description  of  the  credit  union. 

One  commenter  objected  to  the  use  of 
the  term  shareholder  stating  that 
members  are  the  owners  of  the  credit 
union.  While  it  is  correct  that  only 
members  are  owners  of  a  credit  union, 
the  Board  notes  that  the  language  in  this 
section  tracks  the  language  of  12  U.S.C. 
1787(b)(2){B)(i)  which  specifically  refers 
to  shareholders.  However,  12  U.S.C. 
1787(b)(2)(A)(i)  refers  to 
"accounfholders"  and  12  U.S.C. 
1787(b)(2)(C)  refers  to  "stockholder' 
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Therefore,  the  Board  has  added  a  new 
definition  "shareholder"  as  an  all 
inclusive  term  meaning  any  party  that  is 
the  owner  of  a  share,  share  certificate, 
or  share  draft  account,  or  their 
equivalent  under  state  law,  including 
members  and  nonmembeVs.  See  S  709.1 
of  this  part.  Accordingly,  depending 
upon  the  context  of  the  provision,  the 
Board  has  either  deleted  the  term 
"members"  or  replaced  it  with  the  term 
"shareholders". 

Section  709.3  sets  forth  the  manner  in 
which  officials  of  a  Federal  credit  union 
placed  into  liquidation  by  the  NCUA 
Board  may  challenge  that  action.  The 
board  of  directors  of  the  credit  union  in 
liquidation  may  meet  for  the  sole 
purpose  of  considering  and  authorizing 
an  action  in  the  name  of  the  credit  union 
to  challenge  the  liquidation.  Such  an 
action  must  be  brought  in  the  United 
States  District  Court  for  the  district 
where  the  credit  union  is  located  or  the 
United  States  District  Court  for  the 
District  of  Columbia.  The  action  must  be 
commenced  not  later  than  10  days  after 
the  date  on  which  the  NCUA  Board 
closes  the  credit  union  for  liquidation. 
One  commenter  noted  that  the  right  to 
challenge  an  involuntary  liquidation  by 
the  NCUA  should  be  vested  in  the 
shareholders.  The  board  of  a  credit 
union  is  elected  by  the  membership.  The 
NCUA  Board  considers  it  appropriate  to 
provide  that  the  credit  union's  board,  as 
elected  representatives  of  the 
membership,  should  vote  to  authorize  a 
challenge  of  NCUA's  action  by  the 
credit  union. 

Section  709.3  also  provides  that  "No 
credit  union  funds  are  available  to  pay 
the  legal  expenses  of  a  challenge." 
Seven  letters  objected  to  this  language. 
Each  commenter  argued  that  this 
prohibition  effectively  deprives  the 
credit  union's  shareholders  of  due 
process. 

The  Board,  when  acting  as  liquidating 
agent,  has  a  fiduciary  obligation  to 
conserve  the  assets  of  the  credit  union 
to  assure  that  creditors  and 
shareholders  receive  as  much  money  as 
possible  upon  completion  of  the 
liquidation.  This  obligation  is  at  odds 
with  advancement  of  funds  to  challenge 
the  very  action  the  Board  has 
undertaken.  Advancement  of  funds 
encourages  frivolous  challenges  that 
only  further  dissipate  credit  union 
assets.  Moreover,  there  is  no  statutory 
requirement  in  the  Federal  Credit  Union 
Act  requiring  that  legal  fees  be  made 
available  to  challenge  an  involuntary 
liquidation.  Congress  chose  to  address 
legal  fees  only  in  connection  with 
actions  pursuant  to  section  206  of  the 
^ede-al  Credit  Union  Act.  See  12  U.S.C. 


1786(p].  The  language  in  that  section 
provides  a  court,  upon  application,  with 
discretion  to  award  fees.  Significantly. 
12  U.S.C.  1787  of  the  Federal  Credit 
Union  Act  is  silent  on  the  question  of 
legal  fees  for  a  challenge.  Given  this 
silence,  the  Board  believes  it  would  be 
inappropriate,  as  liquidating  agent,  to 
advance  funds  of  the  credit  union  to 
challenge  its  action. 

The  right  to  access  the  courts  to 
challenge  an  action  and  the  right  to  have 
the  challenge  paid  for  are 
distinguishable.  This  regulation  does  not 
establish  an  absolute  bar  to  payment  of 
legal  fees  or  eliminate  a  credit  union's 
access  to  the  courts.  A  credit  union  may 
still  challenge  NCUA's  action  by 
retaining  counsel  on  a  contingent  fee 
basis.  This  was  recently  recognized  in 
Federal  Sav.  BLoan  Ins.  v.  Angell. 
Holmes  Br  Lea  Sr  Van  Voorhis  &  Skaggs. 
836  F.2d  395  (9th  Cir.  1988]  modified  842 
F.2d  239  {9fh  Cir.  1988)  cert,  denied  488 
U.S.  848  (1988).  In  that  case,  the  court 
concluded  that  a  savings  association 
seeking  to  challenge  an  involuntary 
receivership  was  not  without  a  remedy, 
absent  advancement  of  legal  fees,  in 
that  it  could  challenge  by  hiring  counsel 
on  a  contingent  basis.  Obviously,  if  the 
NCUA's  action  is  enjoined  by  the 
district  court  and  the  credit  union  is 
returned  to  the  membership,  fees  would 
be  available  from  the  assets  of  the  credit 
union. 

Also  in  connection  with  {  709.3.  two 
commenters  urged  the  NCUA  Board  to 
provide  for  a  pre-seizure  hearing  or 
conservatorship  prior  to  placing  a 
Federal  credit  union  into  involuntary 
liquidation.  It  is  well  established  that 
pre-hearing  seizures  are  constitutionally 
permissible  provided  post-seizure 
review  is  granted.  See  Fahey  v. 
MaLonee.  332  U.S.  245  (1947).  In 
addition,  the  legislative  history  and 
statutory  scheme  contemplate  quick 
action  to  minimize  loss  to  the  Insurance 
Fund  and  avoid  any  loss  of  confidence 
in  the  Nation's  financial  system. 
Accordingly,  the  NCUA  Board  does  not 
believe  a  pre-seizure  hearing  or 
conservatorship  is  warranted.  It  should 
be  noted  that  in  cases  where  insolvency 
is  not  a  basis  for  involuntary  liquidation 
and,  thus,  expeditious  action  may  not  be 
necessary,  administrative  action  is 
pursued  under  part  747.  subpart  E. 

Section  709.4  sets  forth  the  powers 
and  duties  of  the  liquidating  agent 
Subsection  (a)  requires  the  liquidating 
agent  to  promptly  inventory  the  credit 
union's  assets.  Subsection  (b)  requires 
the  liquidating  agent  to  promptly  publish 
a  notice  to  creditors  to  present  their 
claims  by  a  specified  date,  not  less  than 
90  days  after  initial  publication.  A 


similar  notice  must  be  mailed  to  all 
creditors  listed  on  the  credit  union's 
books.  The  liquidating  agent  is  required 
to  republish  the  notice  one  and  two 
months  after  the  initial  publication. 
These  subsequent  publications  do  not 
extend  the  date  by  which  creditors  must 
file  their  claims  with  the  liquidating 
agent. 

Subsection  709.4(c)  states  the 
liquidating  agent's  broad  discretionary 
authority  to  collect  all  obligations  due 
the  credit  union  and  do  all  other  things, 
consistent  with  Federal  law.  desirable 
or  expedient  to  wind  up  the  affairs  of 
the  credit  union.  This  includes  inter  alia 
the  liquidating  agent's  authority  to 
dispose  of  assets  of  the  credit  union  and 
repudiate  contracts.  In  this  regard. 
§  709.4(c)  has  been  clarified  by  adding 
"disaffirmance  or  repudiation"  to  »he 
clause  in  paragraph  (6).  The  statutory 
basis  for  this  broad  authority  is  12 
U.S.C.  1787(b)(2).  Although  subsection 
(c)  sets  forth  many  of  those  things  a 
liquidating  agent  will  be  required  to  do 
in  connection  with  winding  up  the 
affairs  of  a  credit  union,  it  is  not 
intended  to  be  all-inclusive.  When 
liquidating  state-chartered  federally 
insured  credit  unions,  in  addition  to  the 
powers  provided  under  Federal  law,  the 
liquidating  agent  has  all  the  powers  and 
privileges  granted  a  liquidating  agent 
pursuant  to  state  law.  See  12  U.S.C. 
1787(1). 

Two  commenters  suggested  that  the 
regulation  expressly  require  that  the 
hquidating  agent  file  documents  or 
record  liens  as  necessary  to  perfect  any 
interest  acquired  in  property.  The  NCUA 
Board  believes  that  the  liquidating  agent 
has  this  responsibility  pursuant  to 
§  709.4(c)(5). 

Subsection  709.4(d)  sets  forth  the 
liquidating  agent's  authority  to  expend 
funds  from  the  liquidated  estate  for 
liquidation  expenses.  This  authority  is 
consistent  with  statutory  authority 
contained  in  12  U.S.C.  1787(b)(2).  An 
illustrative  list  of  the  types  of  assets 
commonly  present  in  a  liquidation  is 
included  in  this  section. 

Section  709.5  sets  forth  the  provisions 
relating  to  priority  of  payouts  from  the 
liquidation  estate.  Under  subsection  (a), 
secured  creditors  will  receive  their 
security  to  the  extent  of  their  claim.  The 
value  of  any  security  will  be  established 
to  the  satisfaction  of  the  liquidating 
agent. 

One  commenter  requested 
clarification  regarding  who  has  the 
burden  of  demonstrating  the  value  of 
any  security.  The  burden  is  on  the 
creditor.  Although  it  is  impossible  to 
identify  how  that  value  would  be 
established  in  every  case,  the 
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expectation  is  that  it  would  be  done  in  a 
commercially  reasonable  manner.  This 
will  be  determined  by  the  type  of 
security  that  is  involved. 

The  second  sentence  of  S  709.5(a)  has 
been  clarified.  To  the  extent  a  claim  of  a 
secured  creditor  exceeds  the  value  of 
the  security,  it  is  treated  as  an 
unsecured  claim  of  a  general  creditor 
under  subsection  (b),  the  schedule  of 
payout  priorities.  In  this  regard,  the 
parenthetical  phrase  in  )  709.5(b)(5)  has 
also  been  clarified.  This  priority 
schedule  is  the  same  as  that  currently 
used  in  liquidations.  Subsection  (c) 
provides  that  the  determination  of 
priorities  shall  be  based  on  the 
circumstances  that  exist  on  the  date  of 
the  liquidation  and  subsection  (d) 
provides  that  claims  arising  from 
repudiation  or  disaffirmance  of  any 
contract,  including  a  lease,  shall  be 
considered  claims  by  a  general  creditor 
for  purposes  of  payout  priority.  The 
general  policy  that  all  claims  in  each 
category  of  payout  priority  should  be 
paid  in  full  before  claims  from  a  lower 
priority  are  paid  is  set  out  in  subsection 
(e).  The  liquidating  agent  can,  however, 
pay  claims  of  a  lower  priority  when  he 
determines  that  adequate  funds  exist  or 
will  be  recovered  to  pay  all  claims  of  a 
higher  category  in  full  and  such  action  is 
reasonably  necessary  to  conduct  the 
liquidation. 

One  commenter  noted  that  the 
language  of  the  proposed  regulation 
appears  to  give  uninsured  shareholders 
and  the  National  Credit  Union 
Administration  Share  Insurance  Fund 
priority  in  receiving  any  surplus  after  all 
creditors,  claimants  and  administrative 
expenses  are  paid.  This  was  not  the 
Board's  intent.  The  National  Credit 
Union  Share  Insurance  Fund,  or  any 
other  insurer  of  shares,  are  entitled  to 
priority  under  paragraph  (b)(6)  of  this 
Section  only  to  the  extent  of  their 
payment  of  share  insurance.  Language 
has  been  added  indicating  that  if  a 
surplus  remains  after  making 
distribution  in  full  on  all  allowed  claims 
in  everj'  category,  class  or  priority 
described  in  paragraphs  (b)(1)  through 
(b)(7)  of  this  section,  the  surplus  is  to  be 
distributed  to  the  credit  union's 
shareholders  on  a  pro  rata  basis.  This  is 
consistent  with  12  U.S.C.  1787(b)(ll)(B). 
Il  should  be  noted,  however,  that  such  a 
surplus  would  be  extremely  rare. 

Clarification  has  also  been  made  to 
S  709.5(b)(6).  It  now  reads  as  follows: 
"(6)  shareholders  to  the  extent  of  their 
respective  uninsured  shares  and  the 
National  Credit  Union  Share  Insurance 
Fund  to  the  extent  of  its  payment  of 
share  insurance." 

Section  709.6  covers  initial 
determinations  of  creditor  claims. 


Subsection  (a)  requires  anyone  who 
asserts  a  claim  to  do  so  in  writing  and  to 
comply  with  the  requirements  specified 
in  the  notice  to  creditors.  The  claim 
must  be  submitted  within  the  time 
provided  for  in  the  notice  to  creditors. 
Failure  to  file  a  timely  claim  shall  be 
considered  a  waiver  of  the  claim  and 
shall  constitute  a  bar  to  any  rights  or 
remedies  with  respect  to  the  claim.  All 
claimants,  including  those  involved  in 
litigation  against  the  credit  union  at  the 
time  of  liquidation,  must  file  a  clafin 
within  the  period  provided  for  in  the 
notice.  The  filing  of  a  claim  and  the 
exhaustion  of  administrative  remedies  is 
a  prerequisite  necessary  to  establish 
subject  matter  jurisdiction  in  the  District 
Court  over  any  action  brought  or 
continued  against  a  credit  union  in 
liquidation.  Circle  Industries,  v.  City 
Federal  Sav.  Bank,  749  F.Supp.  447 
(E.D.N.Y.  1990).  afTd.  931  F.2d  7  (2nd  Cir. 
1991). 

One  commenter  points  out  that  12 
U.S.C.  1787(b)(5)(c)(ii]  provides  a  limited 
exception  to  the  bar  against  filing  a  late 
claim.  That  Section  provides  that  the 
liquidating  agent  has  the  discretion  to 
consider  an  untimely  claim  provided  the 
following  two  criteria  are  present:  (1) 
The  claimant  did  not  receive  notice  of 
the  appointment  of  the  liquidating  agent 
in  time  to  file  a  claim  before  the  date 
provided  for  in  the  Notice;  and  (2)  the 
claim  is  filed  in  time  to  permit  payment 
of  the  claim.  This  exception  has  been 
incorporated  into  the  final  regulation. 

Under  subsection  709.6(b),  the 
liquidating  agent  has  the  discretion  to 
request  supplemental  evidence  in 
connection  with  a  claim  and  may  set 
reasonable  limitations  on  the  size  and 
scope  of  supplemental  evidence.  The 
liquidating  agent  is  required  to  compile  a 
written  record  of  a  claim  which  he 
determines  to  be  sufficient  to  provide  a 
reasonable  basis  for  a  decision  on  the 
claim.  Subsection  (c)  requires  the 
liquidating  agent  to  render  a 
determination  on  a  claim  and  notify  the 
claimant  within  180  days  from,  the  date 
the  claim  is  filed;  failure  to  render  a 
determination  within  that  time  may  be 
treated  as  a  denial  of  the  claim.  The 
liquidating  agent  and  the  claimant  may 
extend  this  period  by  written  agreement. 
The  last  sentence  of  Subsection  (c)  has 
been  clarified  to  make  it  consistent  with 
the  first  sentence  of  that  Subsection  and 
the  statute  by  adding  "and  notify  the 
claimant"  after  the  word  "claim". 

Two  commenters  objected  to  treating 
f'lilure  to  respond  as  a  denial  noting  that 
silence  from  the  liquidating  agent  should 
not  be  considered  adequate  notice  of  a 
denial.  It  is  the  expectation  of  the  NCUA 
Board  that,  when  acting  as  liquidating 
agent,  it  will  render  a  determination  on 


a  claim  within  the  prescribed  or  agreed 
time  period.  This  language  is  provided  to 
protect  the  claimant  from 
procrastination  by  the  liquidating  agent. 
Consistent  with  the  statute,  it  provides 
that  the  claimant  may  treat  a  failure  by 
the  liquidating  agent  to  respond  within 
the  required  or  agreed  to  period  as  a 
denial  and  pursue  other  available 
remedies  to  satisfy  the  claim.  A 
clarification  to  the  last  sentence  in  this 
section  has  also  been  made.  That 
sentence  now  states  "Failure  by  the 
liquidating  agent  to  determine  a  claim 
within  the  180-day  period  or,  if  the 
period  is  extended,  within  the  extended 
period,  shall  be  deemed  a  denial  of  the 
claim." 

Subsections  (d)  and  (e)  require  the 
liquidating  agent,  whenever  a  claim  is 
disallowed  in  whole  or  in  part,  to 
provide  a  written  explanation  of  the 
reasons  for  the  action  to  the  claimant. 
The  claimant  must  also  be  informed  of 
his  appeal  rights.  Notice  of  a 
determination  regarding  a  claim  is 
su^icient  if  mailed  \o  the  claimant's 
most  recent  address  appearing  on  the 
credit  union's  books,  in  the  claim,  or  in 
the  documents  filed  with  the  claim.  If 
the  liquidating  agent  disallows  all  or 
part  of  a  claim,  subsection  (f)  requires 
him  to  file  with  the  Board,  or  its 
designated  agent,  a  report  of  his 
determination.  This  report  must  contain 
the  notice  to  the  claimant  and  the 
fuidings  by  the  liquidating  agent  on  all 
relevant  issues. 

\^tion  709.7  sets  forth  the  procedures 
fdf  appealing  the  liquidating  agent's 
determination.  The  claimant  must 
choose  one  of  three  options  within  60 
days  of  the  date  of  mailing  of  the  initial 
determination  by  the  liquidating  agent. 
The  three  options  are:  (1)  File  an 
administrative  appeal  (as  discussed  in 
subsequent  sections);  (2)  file  a  lawsuit 
against  the  liquidated  credit  union  in  the 
United  States  District  Court  having 
jurisdiction  over  the  place  where  the 
credit  union's  principal  place  of 
business  is  located  or  in  the  United 
States  District  Court  for  the  District  of 
Columbia;  or  (3)  continue  a  lawsuit 
commenced  before  the  appointment  of 
the  liquidating  agent.  If  the  claimant 
fails  to  exercise  one  of  these  options 
within  the  60-day  period,  the  liquidating 
agent's  determination  will  be  final  and 
the  claimant  will  have  no  further  rights 
with  respect  to  the  claim. 

Section  709.8  governs  administrative 
appeals.  Subsection  (a)  is  a  general 
section  addressing  administrative 
appeals  of  the  initial  determination  by 
the  liquidating  agent.  Any  request  for  an 
administrative  appeal  must  be  in 
writing,  addressed  to  the  Board,  and 
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specify  the  type  of  appeal  claimant 
desires.  At  this  time,  there  are  Tive  types 
of  administrative  appeal  which  may  be 
re^4uested.  Discussed  in  subsequent 
sections,  tiiey  are:  (1)  Hearing  on  the 
record;  (2)  appeal  to  the  Board:  (3) 
mediation:  (4)  nonbinding  arbitration: 
and  (5^  neutral  fact  finding.  The 
determinatioB  of  whether  to  agree  to  a 
request  for  an  administrative  appeal 
rests  sdety  with  the  Board.  The  60-day 
period  for  filing  or  continuing  a  lawsuit 
provided  for  in  J  709.7  is  tolled  from  the 
date  of  a  request  for  administrative 
appeal  to  the  date  of  the  Board's 
decision  regarding  tiie  request. 

Subeectioa  (b)  provides  that  a  hearing 
on  the  record  will  be  conducted  in 
accordance  with  subpart  A.  part  747  of 
NCUA's  Rules  and  Regulations.  The 
burden  of  proof  rests  with  the  claimant. 
Judicial  review  of  a  Hnal  decision, 
following  a.  hearing  on  the  record,  must 
be  filed  within  30  days.  Subsection  (c) 
addresses  alternative  dispute  resolution. 
Paragraph  (I)  sets  forth  the  procediires 
applicable  to  a  claimant  who  requests 
and  receives  authorization  to  appeal  the 
initial  determination  directly  to  the 
Board.  This  is  a  written  appeal:  there  is 
no  right  of  personal  appearance  before 
the  Board  in  connection  with  such  an 
appeal.  The  appeal  must  identify  the 
facts  on  which  the  request  for  review  is 
based  and  identify  the  portion  of  the 
initial  determination  to  which  the 
claimant  objects  and  the  reasons  for  the 
objection.  AJny  atteged  error  in  the  initial 
determination  should  be  identified.  Any 
evidefice  relied  vpon  by  the  claimant 
which  was  not  provided  to  the 
liquidating  agent  must  be  made 
available  to  the  Board. 

The  Board  will  issue  a  decision  on  the 
claimant's  appeal  within  180  days  of  its 
receipt  of  the  appeal.  Failure  to  do  so 
may  be  treated  as  a  denial  of  the  appeal. 
The  Board's  decision  will  be  in  writing 
arui  wilt  constitute  final  agency  action 
on  the  daim.  Any  request  for  judicial 
review  of  the  Board's  decision  must  be 
filed  within  60  daj-s  of  the  date  of  the 
Board's  decision  or  be  forever  barred, 
judicial  review  shall  be  in  accordance 
with  chapter  7.  title  5  of  the  US.  Code  in 
the  Court  of  Appeals  for  the  District  of 
Columbia  or  the  court  of  appeals  for  the 
judicial  circuit  where  the  credit  union's 
principal  place  of  busmess  is  located. 

Paragraph  (2)  of  subsection  700.8(c> 
provides  die  Board  with  the  discretion 
to  authoi  ize  mediation,  nonbinding 
arbitration  or  neutral  fact  finding  as 
means  of  alternative  dispute  resolution. 

Four  commenters  focused  on  language 
in  the  proposed  regulation  which 
provides  that  these  procedures  may  be 
available  only  at  the  discretion  of  the 
Board  as  being  inconsistent  with  the 


statute.  The  NCUA  Board  wishes  to 
emphasize  that  its  intent  is  not  to 
discourage  the  use  of  alternative  dispute 
resolution  procedures.  Nevertheless.  12 
U.SC.  1787(b)(7KA) provides  that  these 
procedures  will  be  available  only  if  the 
Board  agrees  to  them.  Thus,  the  Board 
has  discretion  in  this  area. 

Two  commenters  noted  the  summary 
treatment  given  this  area  and  a  third 
complained  of  a  lack  of  incentive  for 
creditors  to  choose  this  alternative.  As 
noted,  the  Board  does  not  wish  to 
discourage  use  of  these  procedures.  If 
these  procedures  are  frequently 
requested  by  claimants,  the  Board  will 
consider  expanding  available  option)  in 
this  area. 

Section  709.9  discusses  procedures  for 
requesting  expedited  determination  of  a 
creditor  claim  m  heu  of  seeking  a 
determinatioa  pursuant  to  the  normal 
procedure  in  9  TWA. 

As  provided  in  subsection  (a),  the 
claimant  has  the  burden  of 
demonstrating  a  need  for  expedited 
relief.  Qairaant  must  show:  (1)  Presence 
of  a  valid  and  enforceable  or  perfected 
security  interest  in  the  assets  of  the 
credit  union:  and  (2)  that  irreparable 
injury  will  occur  if  the  normal  claims 
procedure  is  followed.  Under  subsection 
(b),  any  request  for  expedited  relief,  in 
order  to  be  considered,  must  be  in 
writing  and  must  be  received  t^  the 
Secretary  of  the  NCUA  Board  within  30 
days  of  the  date  of  the  liquidating 
agent'*  mailing  of  the  notice  to  the 
creditor.  A  copy  of  the  request  must  be 
simultaneously  served  on  the  liquidating 
agent  for  the  credit  union.  There  is  no 
right  of  personal  appearance  before  the 
Board  in  connection  with  such  a  request. 

Subsection  700.9(c)  provides  that  a 
request  for  expedited  rehef  must  include 
the  following:  (1)  A  clear  statement  of 
the  facts  and  issues  on  which  the 
request  is  based:  (2)  a  descripticm  of  the 
nature  of  any  security  interest  in  the 
assets  of  the  credit  union:  (3)  a 
statement  of  the  irreparable  harm  hkely 
to  occur  if  expedited  relief  is  not 
granted:  (4)  an  assessment  of  the 
likelihood  of  success  on  the  merits:  (5j 
citations  to  applicable  legal  authority 
suppor'Jng  the  request  of  the  merits  of 
the  claim  itself:  and  (6)  a  statement 
certifying  that  a  copy  of  the  request  has 
been  mailed  or  band  delivered  to  the 
liquidating  agent  on  or  before  the  date  it 
was  filed  with  the  Board.  Under 
subsectiaa  (d)  the  party  requesting 
expedited  review  has  the  burden  of 
demonstrating  entitlement  to  it 

Subsection  709.9(e)  provides  that  the 
Board  may  request  supplemental 
information  to  assist  it  in  its  decision 
regarding  a  request  for  expedited 
review.  The  Board  may  specify  a  date 


certain  for  the  production  of  the 
supplemental  Information.  A  failure  (o 
provide  supplemental  information  may. 
at  the  discretion  of  the  Board,  constitute 
grounds  for  denial  of  the  relief 
requested. 

As  stated  in  subsection  709.9(f).  the 
Board  must  render  a  decision  within  90 
days  of  the  date  the  request  for 
expedited  relief  was  filed.  If  expedited 
review  is  granted,  the  Board's  decision 
will  allow  or  disallow  the  claim,  in 
whole  or  in  part.  If  the  claim  is 
disallowed  in  whole  or  in  part,  the 
decision  will  state  the  reasons  for  the 
disallowance  and  the  procedure  for 
judicial  review.  If  expedited  review  is 
not  granted,  the  claim  is  decided 
pursuant  to  the  normal  claims  process 
set  forth  in  {  7t)9.8.  A  Board  decision  to 
deny  expedited  review  is  final. 

Subsections  (g)  and  (h)  apply  in  two 
situations:  (1)  Where  the  Board  grants 
expedited  review  and  disallows  all  or 
part  of  the  ctaina;  and  (2)  the  Board  fails 
to  render  any  decision  on  the  request  for 
expedited  review  within  90  days  of  the 
date  on  which  the  request  was  filed.  In 
either  case,  the  claimant  may  seek 
judicial  determination  of  its  rights,  with 
respect  to  its  security  interest,  by  filing  a 
suit  or  continuing  a  suit  which  was  filed 
before  the  appointment  of  the 
liquidating  agent  Any  suit  must  be  filed 
or  renewed  %vithin  30  days  after  the 
claimant's  right  to  sue  becomes  effective 
under  one  or  two  above.  Failure  to  file 
suit  within  this  period  shall  be  deemed 
final  disallowance  of  the  claim. 
Claimant  shall  have  no  further  rights  or 
remedies  with  respect  to  the  claim. 

D.  Conectiona  I 

A  typographical  error  was  made  in 
i  709.5(b)(6}  when  the  word  "unsecured" 
was  used  instead  of  the  word 
"uninsured".  This  has  been  corrected. 

The  term  "permanent  capital  base 
instruments  of  corporate  credit  unions" 
in  S  709.5(b)(7)  has  been  corrected  to 
read  "membership  capital  share 
deposits  of  corporate  credit  unions"  for 
consistency  with  NCUA's  proposed  part 
70* — Corporate  Credit  Unions. 

Regulatory  Requirements 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  this  proposed  rule,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets.)  It 
would  not  impose  an  additional  burden 
on  credit  unions.  Accordingly,  the  Board 
has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 
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Paperwork  Reduction  Act 

The  Board  has  determined  that  the 
requirements  of  the  Paperwork 
Reduction  Act  do  not  apply. 

Executive  Order  12812 

The  NCUA  Board,  pursuant  to 
Executive  Order  12612,  has  determined 
that  this  rule  will  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

List  of  Subjects  in  12  CFR  Part  709 

Claims.  Credit  tmions.  Liquidation. 

By  the  National  Credit  Union 
Administration  Board  on  October  17, 1991. 
Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  act  forth  in  the  preamble,  s 
new  part  709  ii  added  to  title  12,  chapter  VU 
of  the  Code  of  Federal  Regulations  to  read  as 
follows:  ,  I 

PART  709— INVOLUNTARY 
LIQUIDATION  OF  FEDERAL  CREDIT 
UNIONS  AND  ADJUDICAIXMI  OF 
CREDITOR  CLAIMS  INVOLVING 
FEDERALLY  INSURED  CREDIT 
UNIONS  IN  UOUIDAT10N 

709.0  Scope. 

700.1  Definitions. 

700.2  NCUA  Board  as  liquidating  agent 
700J  Challenge  to  revocation  of  charier  and 

involuntary  liquidation. 

709.4  Powers  and  duties  of  liquidating 
agent. 

709.5  Payout  priorities  in  involuntary 
liquidation. 

709.0    Initial  determination  of  creditor  claims 
by  the  liquidating  agent. 

709.7  Procedures  for  appeal  of  initial 
determination. 

709.8  Administrative  appeal  of  the  initial 
determination. 

709.9  Expedited  determination  of  creditor 
claims. 

Authority:  12  U.S.C.  1766:  Pub.  L  101-73, 
103  Stat  163.  530  (1989)  (12  U.S.C  1787  et 
seq.). 

S  709.0    Scope  ' 

The  rules  and  procedures  set  forth  in 
this  part  apply  to  charter  revocations  of 
Federal  credit  unions  pursuant  to  12 
U.S.C.  1787(a)(1)  (A),  (B)  and  the 
involuntary  liquidation  and  adjudication 
of  creditor  claims  in  all  cases  involving 
federally  insured  credit  unions.  Section 

709.3  applies  only  to  Federal  credit 
unions.  Remaining  sections  of  this  Part 
are  applicable  to  all  federally  insured 
credit  unions.  This  Part  does  not  apply 
to  share  insurance  claims  arising  out  of 
the  liquidation  of  a  federally  insured 
credit  union.  Insurance  claims  are 


decided  pursuant  to  part  745  of  this 
chapter. 

S  708.1    Oeflnttiens. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  General  Counsel  means  the 
General  Counsel  of  the  National  Credit 
Union  Administration  or  any  attorney 
assigned  to  the  General  Counsel's  staff. 

(b)  Liquidating  Agent  means  the 
NCUA  Board  or  per8on(8)  appointed  by 
it  with  delegated  authority  to  carry  out 
the  liquidation  of  the  credit  union. 

(c)  Insolvent  means  insolvency  as  that 
term  is  defined  in  S  700.1  (j)  of  this 
chapter. 

(d)  Claim  means  a  creditor's  claim 
against  the  credit  union  in  liquidation. 
This  term  does  not  include  insurance 
claims  arisiiig  out  of  the  liquidation  of  a 
federally  insured  credit  union.  Insurance 
claims  are  decided  pursuant  to  part  745 
of  this  chapter. 

(e)  Shareholder  means  members, 
nonmembers,  accountholders  or  any 
other  party  or  entity  that  is  the  owner  of 
a  share,  sliare  certificate  or  share  draft 
account  or  the  equivalent  of  such 
accounts  under  state  law. 

$709.2    NCUA  Board  as  liquidating  agent 

(a)  The  Board,  as  liquidating  agent  by 
operation  of  law  and  without  any 
conveyance  or  other  instrument,  act  or 
deed,  shall  succeed  to  all  the  rights, 
titles,  powers,  and  privileges  of  the 
credit  union,  and  of  its  shareholders, 
officers,  and  directors,  with  respect  to 
the  credit  union  and  its  assets,  and  such 
shareholders,  officers,  or  directors,  shall 
not  thereafter  have  or  exercise  any  such 
rights,  powers,  or  privileges  or  act  in 
connection  with  any  assets  or  property 
of  any  nature  of  the  credit  union. 

(b)  The  Board,  as  liquidating  agent 
shall  take  possession  of  and  title  to 
books,  records,  and  assets  of  every 
description  of  such  credit  union  to  which 
such  credit  union  has  rights  of 
possession  and  title  to  all  offices  and 
other  facilities  of  such  credit  union. 

§  709.3    Cttallenga  to  revocation  of  elwrter 
and  Involuntary  ilquMatlon. 

If  a  Federal  credit  union  is  determined 
to  be  insolvent  and  placed  into 
liquidation  pursuant  to  12  U.S.C.  1787, 
the  Federal  credit  union  may,  not  later 
than  10  days  after  the  date  on  which  the 
Board  closes  the  credit  union  for 
liquidation,  apply  to  the  United  States 
District  Cotirt  for  the  Judicial  district  in 
which  the  principal  office  of  the  credit 
union  is  located  or  the  United  States 
District  Court  for  the  District  of 
Columbia  for  an  brder  requiring  the 
Board  to  show  cause  why  it  should  not 
be  prohibited  from  continuing  such 


liquidation.  Notwithstanding  other 
provisions  of  this  part,  the  board  of 
directors  of  the  credit  union  may  meet 
following  the  placing  of  the  institution 
into  liquidation  for  the  sole  purpose  of 
considering  and  authorizing  the  filing  of 
this  action  in  the  name  of  the  credit         y 
union.  No  such  action  in  the  name  of  the/ 
credit  union  may  be  instituted  without  / 
the  authorization  of  the  board  of 
directors  of  the  institution  pursuant  to  a 
valid  board  of  directors  resolution.  No 
credit  union  funds  shall  be  available  to 
pay  expenses  incurred  in  bringing  a 
legal  action  to  challenge  the  Board's 
liquidation  action. 

§709.4    Powers  and  duties  of  liquidating 


(a)  Inventory  of  assets.  As  soon  as 
practicable  after  taking  possession,  the  ' 
liquidating  agent  shall  inventory  the 
assets  of  such  credit  union  as  of  the  date 
of  taking  possession,  showing  the  value 
as  carried  on  the  books  of  the  credit 
union,  and  the  security  therefor,  if  any,  a 
brief  description  of  the  assets  and  any 
security,  and  a  record  of  the  credit 
union's  creditor  and  accounts  liabilities, 

(b)  Notice  to  creditors.  The  liquidating 
agent  shall  promptly  publish  a  notice  to 
the  credit  union's  creditors  to  present 
their  claims,  together  with  proof,  to  the 
liquidating  agent  by  a  date  specified  in 
the  notice.  This  date  shall  be  not  less 
than  90  days  after  the  publication  of  the 
notice.  The  liquidating  agent  shall 
republish  such  notice  approximately  one 
and  two  months,  respectively,  after  the 
initial  publication.  At  the  time  of  initial 
publication,  the  Uquidating  agent  shall 
mail  a  notice  similar  to  the  published 
notice  to  any  creditor  shown  on  the 
credit  union's  books  at  the  last  address 
appearing  therein.  If  the  liquidating 
agent  discovers  the  name  of  a  creditor 
whose  name  does  not  appear  on  the 
credit  union's  books,  a  notice  similar  to 
the  published  notice  shall  be  mailed  to 
such  creditor  within  30  days  after  the 
discovery  of  the  name  and  address. 

(c)  General.  The  liquidating  agent 
shall  collect  all  obligations  and  money 
due  such  credit  union  and  may.  to  the 
extent  consistent  with  its  appointment 
do  all  things  desirable  or  expedient  in 
its  discretion  to  wind  up  the  affairs  of 
the  credit  union  including,  but  not 
limited  to,  the  following: 

(1)  Exercise  all  rights  and  powers  of 
the  credit  union  including,  but  not 
limited  to.  any  rights  and  powers  under 
any  mortgage,  deed  of  trust  chose  in 
action,  option,  collateral  note,  contract 
judgment  or  decree,  or  instrument  of  any 
nature; 

(2)  Institute,  prosecute,  maintain, 
defend,  intervene,  anc  otherwise 
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participate  in  any  and  ail  actions,  suits, 
or  other  legal  proceedings  by  and 
against  the  liquidating  agent  or  the 
credit  union  or  in  which  the  liquidating 
agent,  the  credit  union,  or  its  creditors  or 
shareholders,  or  any  of  them,  shall  have 
an  interest,  and  in  every  way  to 
represent  the  credit  unioa  its 
shareholders  and  creditors,  subject  to 
the  direction  of  General  Counsel 

(3)  Employ  on  a  salary  or  fee  basis 
such  persons  as  in  the  judgment  of  the 
liquidating  agent  are  necessary  or 
desirable  to  carry  out  its  responsibilities 
and  functions,  including,  but  not  limited 
to.  appraisers  and  Certified  Public 
Accountants,  and  pay  the  costs  out  of 
the  assets  of  the  liquidated  credit  uiiion: 

(4)  Employ  or  retain  any  attorney  or 
attorneys  designated  by.  or  acceptable 
to.  the  General  Counsel  in  connection 
with  htigation  or  for  legal  advice  and 
assistance,  for  the  Uquidation  generally 
or  in  particular  instances,  and  pay 
compensation  and  retainers  of  such 
attorney  Or  attorneys,  together  with  all 
expenses,  including,  but  not  limited  to. 
the  costs  and  expenses  of  any  litigation, 
as  approved  by  the  General  Counsel,  out 
of  the  assets  of  the  liquidated  credit 
union: 

(5J  Execute,  acknowledge,  and  deliver 
any  and  all  deeds,  contracts,  leases, 
assignments,  bills  of  sale,  releases, 
extensions,  satisfactions,  and  other 
instruments  necessary  or  proper  for  any 
parposes.  inchiding.  but  not  limited  to, 
the  effectuation,  termination,  or  transfer 
of  real,  persona!  or  mixed  property,  or 
that  shall  be  necessary  or  proi)er  to 
liquidate  the  credit  union,  and  any  deed 
or  other  instrument  executed  pursuant 
to  the  authority  hereby  given  shall  be  as 
valid  and  effective  for  all  purposes  as  if 
the  same  had  been  executed  as  the  act 
and  deed  of  the  credit  union: 

(6)  With  concurrence  of  General 
Counsel,  disaffnm  or  repudiate  any 
contract  or  lease  to  which  the  credit 
union  is  a  party,  the  performance  of 
which  the  liquidating  agent,  in  his  sole 
discretion,  determines  to  be 
burdensome,  and  which  disaffirmance 
or  repudiation  in  the  liquidating  agent's 
sole  discretion  will  promote  the  orderly 
administration  of  the  credit  union's 
affairs; 

(7)  Deposit,  withdraw,  or  transfer 
funds,  and  otherwise  exercise  complete 
control  over  all  investment  or  depository 
accounts  maintained  by  or  for  the  credit 
union  at  financial  dispository  or  similar 
institutions; 

(8)  Do  such  things,  and  have  such 
ri^ts.  powers,  privileges,  immunities, 
and  duties,  whether  or  not  otherwise 
granted  in  this  part  709.  as  shall  be 
authorized,  directed,  conferred,  or 
imposed  ht)m  time  to  time  by  the  Board. 


or  as  sbaU  be  conferred  by  the  Federal 
Credit  Union  Act 

(9)  Exercise  such  other  authority  as  is 
conferred  by  the  Federal  Credit  Union 
Act;  and 

(10)  Where  acting  as  liquidating  agent 
for  a  state-chartered  federally  insured 
credit  union,  exercise  all  the  rights, 
powers,  and  privileges  granted  by  state 
law  to  such  a  liquidating  agent. 

(d)  Expenditure  of  funds  of  the 
liquidation.  The  liquidating  agent  shall 
have  power  to: 

(1)  Pay  all  costs  and  expenses  of  the 
liquidation  as  determined  by  the 
liquidating  agent; 

(2)  Pay  off  and  discharge  taxes  and 
liens; 

(3)  Pay  out  and  expend  such  sums  as 
are  deemed  necessary  or  advisable  for 
or  in  connection  with  the  preservation, 
maintenance,  conservation,  protection, 
remodeling,  repair,  rehabilitation,  or 
improvement  of  any  asset  or  property  of 
any  nature  of  the  credit  union  or  the 
liquidating  agent: 

(4)  Pay  off  and  discharge  any 
assessments,  liens,  cLims.  or  charges  of 
any  kind  against  any  asset  or  property 
of  any  natiue  on  which  the  credit  union 
or  the  liquidating  agent  has  a  lien  by 
way  of  mortgage,  deed  of  trust,  pledge, 
or  otherwise,  or  in  which  the  credit 
union  or  liquidating  agent  has  any 
interest: 

(5)  Settle,  compromise,  or  obtain  the 
release  of.  for  cash  or  other 
consideration,  claims  and  demands 
against  the  credit  union  or  the 
liquidating  agent;  and 

(6)  Indemnify  Its  employees  and 
agents  from  the  assets  of  the  credit 
union  against  liabilities  incurred  in  the 
good  faith  performance  of  their  duties. 

(e)  Assets,  claims,  and  contracts.  The 
liquidating  agent  shall  have  power  to: 

(1)  Sell  for  cash  or  on  terms, 
exchange,  assign,  or  otherwise  dispose 
of.  in  whole  or  in  part,  any  or  all  of  the 
assets  and  property  of  the  credit  union. 
real,  personal  and  mixed,  tangible  and 
intangible,  of  any  nature,  including  any 
mortgage,  deed  of  trust,  chose  in  action, 
bond.  note,  contract,  judgment,  or 
decree,  share  or  certificate  of  share  of 
stock  or  debt  owing  to  the  credit  union 
or  the  liquidating  agent:  and 

(2)  Surrender,  abandon,  and  release 
any  chose  in  action,  or  other  assets  or 
property  of  any  nature,  whether  the 
subject  of  pending  litigation  or  not.  and 
settle,  compromise,  modify,  or  release, 
for  cash  or  other  consideration,  claims 
and  demands  in  favor  of  the  credit  union 
or  the  hquidating  agent. 


9  709.S    Payout  prtoritiM  In  Involuntary 
llquidatloa 

(a)  Claimants  whose  claims  are 
secured  shall  receive  their  security.  To 
the  extent  their  respective  claims 
exceed  the  value  of  the  security  for 
those  claims,  as  determined  to  the 
satisfaction  of  the  liquidating  agent,  they 
shall  each  have  an  unsecured  claim 
against  the  credit  union  having  priority 
as  provided  in  paragraph  (b)  of  this 
section. 

(b)  Unsecured  claims  against  the 
liquidation  estate  that  are  proved  to  the 
satisfaction  of  the  liquidating  agent  shall 
have  priority  in  the  following  order: 

(1)  Administrative  costs  and  expenses 
of  liquidation; 

(2)  Claims  for  wages  and  salaries, 
including  vacation,  severance,  and  sick 
leave  pay: 

(3)  Taxes  legally  due  and  owing  to  the 
United  States  or  any  state  or 
subdivision  thereof: 

(4)  Debts  due  and  owing  the  United 
States,  including  the  National  Credit 
Union  Administration: 

(5)  General  creditors,  and  secured 
creditors  (to  the  extent  that  their 
respective  claims  exceed  the  value  of 
the  security  for  those  claims); 

(6)  Shareholders  to  the  extent  of  their 
respective  uninsured  shares  and  the 
National  Credit  Union  Share  Insurance 
Fund  to  the  extent  of  its  payment  of 
share  insurance:  and 

(7)  In  a  case  involving  liquidation  of  a 
corporate  credit  union,  membership 
capital  share  deposits  of  corporate 
credit  unions. 

(c)  Priorities  are  to  be  based  on  the 
circumstances  that  exist  on  the  date  of 
liquidation. 

(d)  If  the  repudiation  or  disaffirmance 
of  any  contract  or  lease  gives  rise  to  a 
claim  for  damages,  such  claim  shall  be 
considered  a  general  creditor  claim 
under  paragraph  (b)(5)  of  this  section 
and  not  a  cost  or  expense  of  liquidation 
under  paragraph  (b)(1)  of  this  section. 

(e)  All  unsecured  claims  of  any 
category  or  class  or  priority  described  in 
paragraphs  (b)(1)  through  (b)(7)  of  this 
section  shall  be  paid  in  full,  or 
provisions  made  for  such  payment, 
before  any  claims  of  lesser  priority  are 
paid.  If  there  are  insufficient  funds  to 
pay  all  claims  of  a  category  or  class, 
payment  shall  be  made  pro  rata. 
Notwithstanding  anything  to  the 
contrary  herein,  the  liquidating  agent 
may,  at  any  time,  and  from  time  to  time, 
prior  to  the  payment  in  full  of  all  claims 
of  a  category  or  class  with  higher 
priority,  make  such  distributions  to 
claimants  in  priority  categories 
described  in  paragraphs  (b)(1).  (bM2), 
(b)(31.  (b)(4),  and  (b)(5}  of  this  section  dS 
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the  liquidating  agent  believes  are  ' 

reasonably  necessary  to  conduct  the 
liquidation,  provided  that  the  Hquidating 
agent  determines  that  adequate  funds 
exist  or  will  be  recovered  during  the 
liquidation  to  pay  in  full  all  claims  of 
any  higher  priority.  If  a  surplus  remains 
after  making  distribution  in  full  on  all 
allowed  claims  described  in  paragraphs 
(b)(1)  through  (b)(7)  of  this  section,  such 
surplus  shall  be  distributed  pro  rata  to 
the  credit  union's  shareholders. 

§709.6    fciitial  determination  of  creditor 
claim*  by  0W  IquMattng  agent 

(a)(1)  Any  party  wishing  to  submit  a 
claim  against  the  liquidated  credit  union 
must  submit  a  written  proof  of  claim  in 
accordance  with  the  requirements  set 
forth  in  the  notice  to  creditors.  A  failure 
to  submit  a  written  claim  within  the  time 
provided  in  the  notice  to  creditors  shall 
be  deemed  a  waiver  of  said  claim  and 
claimant  shall  have  no  further  rights  or 
remedies  with  respect  to  such  claim. 

(2)  Notwithstanding  paragraph  (aKl) 
of  this  section,  the  liquidating  agent 
may,  at  liis  discretion,  consider  an 
untimely  claim  provide  the  following 
two  criteria  are  present 

(i)  The  claimant  did  not  receive  notice 
of  the  appointment  of  the  liquidating 
agent  in  time  to  file  a  claim  before  the 
date  provided  for  in  the  notice:  and 

(ii)  The  claim  is  filed  in  time  to  permit 
payment  of  the  claim. 

(b)  The  liquidating  agent  may  require 
submission  of  supplemental  evidence  by 
the  claimant  and  by  interested  parties  in 
the  event  of  a  dispute  concerning  a 
claim  against  any  asset  of  the  liquidated 
credit  union.  In  requiring  the  submission 
of  supplemental  evidence,  the 
liquidating  agent  may  set  such 
limitations  of  time,  scope,  and  size  as 
the  liquidating  agent  deems  reasonable 
in  the  circumstances,  and  may  refuse  to 
include  in  the  record  submissions  or 
portions  of  submissions  not  in 
compliance  with  such  Umitations  or 
requirements.  The  liquidating  agent 
shall  compile  such  written  record  of  a 
claim  or  dispute  as.  in  its  discretion,  is 
deemed  sufficient  to  provide  a 
reasonable  basis  for  allowing  or 
disallowing  a  claim  or  resolving  a 
dispute.  This  written  record  shall  be 
considered  the  administrative  record. 

(c)  The  liquidating  agent  shall 
determine  whether  to  allow  or  disallow 
a  claim  and  shall  notify  the  claimant 
within  180  days  from  the  date  a  claim 
against  a  credit  union  is  filed  pursuant 
to  paragraph  (aHl)  of  the  section.  This 
180-day  period  may  be  extended  by 
written  agreement  t>etween  the  claimant 
and  the  liquidating  agent  Failure  by  the 
liquidating  agent  to  determine  a  claim 
and  notify  the  claimant  within  the  180- 


day  period  or.  if  the  period  is  extended, 
within  the  extended  period,  shall  be 
deemed  a  denial  of  the  claim. 

(d)  If  a  claim  or  any  portion  thereof  is 
disallowed,  the  notice  to  the  claimant 
shall  contain  a  statement  of  the  reasons 
for  the  disallowance  and  an  explanation 
of  appeal  rights  pursuant  to  i  709.7  of 
this  part 

(e)  Notice  of  any  determination  with 
respect  to  a  claim  shall  be  sufficient  if 
mailed  to  the  most  recent  address  of  the 
claimant  which  appears: 

(1)  On  the  credit  union's  books: 

(2)  In  the  claim  filed  by  the  claimant: 
or 

(3)  In  tiw  documents  submitted  in  the 
proof  of  claim. 

(f)  In  the  event  the  liquidating  agent 
disallows  all  or  part  of  a  claim,  the 
liquidating  agent  shall  file  with  the 
Board,  or  its  designated  agent,  a  report 
of  its  determination.  This  report  shall 
become  part  of  the  record  and  shall 
include  the  notice  to  the  claimant  and 
findings  on  all  issues  raised  and  decided 
by  the  liquidating  agent. 

§709.7    ProoeduTM  tor  appeal  of  Initial 

determination. 

In  order  to  appeal  all  or  part  of  an 
initial  decision  whidi  disallows  a  claim, 
in  whole  or  in  part  a  claimant  must, 
within  80  days  of  the  maihng  of  the 
initial  determination,  file  an 
administrative  appeal  pursuant  to 
§  709.8  of  this  part  or  file  suit  against 
the  hquidated  credit  union  in  the  United 
States  District  Court  for  the  District  of 
Columbia  or  in  the  United  States  district 
court  having  iurisdiction  over  the  place 
where  the  credit  union's  principal  place 
of  business  is  located,  or  continue  an 
action  commenced  before  the 
appointment  of  the  liquidating  agent.  If 
the  claimant  does  not  appeal  or  file  or 
continue  a  suit  any  disaUowance  shall 
be  final  and  the  claimant  shall  have  no 
further  rights  or  remedies  with  respect 
to  such  claim. 

§709J    Adminlstnrtive  appeal  of  the  InWal 
determination. 

(a)  General.  A  claimant  requesting  an 
administrative  appeal  may  request 
review  pursuant  to  any  of  the 
procedures  listed  in  paragraphs  (b)  or  (c) 
of  this  section.  Any  appeal  of  the  initial 
determination  must  be  in  writing  and 
must  specify  whet  type  of  appeal  the 
claimant  requests.  The  determination  of 
whether  to  agree  to  a  request  for 
administrative  appeal  shall  rest  solely 
with  the  Board,  which  shall  notify  the 
claimant  of  its  decision  in  writing.  The 
60  day  period  for  filing  a  lawsuit  in 
United  States  district  court,  provided  fbr 
in  4  709.7  of  this  part  shall  be  toHed 
from  the  date  of  claimant's  request  for 


an  administrative  appeal  to  the  date  of  . 
the  Board's  decision  regarding  that 
request 

(b)  Heariag  on  the  record.  Except  as 
provided  herein,  any  hearing  requested 
pursuant  to  this  section  shall  be 
conducted  in  accordance  with  the 
provisions  of  subpart  A.  part  747,  of  this 
chapter.  The  Board  shall  render  a  final 
decision  with  respect  to  such  claim  after 
consideration  of  the  hearing  record  and 
recommended  decision.  The  Board's 
determination  shall  be  subject  to 
judicial  review  under  chapter  7  of  title  5, 
United  States  Code.  Any  claimant 
seeking  judicial  review  of  the  Board's 
final  decision  under  this  paragraph  must 
file  a  petition  in  the  court  of  appeals  for 
the  circuit  in  which  the  principal  office    . 
of  the  credit  union  is  located,  or  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  within  30      i 
days  of  the  date  of  the  Board's  final 
decision.  If  a  daimant  does  not  file  a 
petition  before  the  end  of  the  30-day 
period,  the  Board's  decision  shall  be 
final,  and  the  claimant  shall  have  no 
further  ri^ts  or  remedies  with  respect 

to  such  claim. 

(1)  Burden  of  proof  In  any  hearing  on 
the  record,  the  burden  of  proof  to 
establish  entitlement  to  any 
modification  of  the  initial  determination 
shall  rest  solely  upon  the  claimant 

(2)  Order  of  procedure.  In  any  hearing 
on  the  record,  at  the  time  for  opening 
argiunents.  counsel  for  the  claimant 
shall  argue  first,  and  at  the  time  for 
dosing  arguments,  counsel  for  the 
claimant  shall  argue  last 

(c)  AHemative  dispute  resolution. 
Paragraphs  (c)  (1)  and  (2)  of  this  section 
list  alternatives  for  dispute  resolution 
which  may  be  available  at  the  discretion 
of  the  Board.  From  time  to  time,  the 
NCUA  Board  may  authorize  additional 
alternative  dispute  resolution  processes. 

(1)  Appeal  to  the  BoatxL  Pursuant  to 
this  paragraph  (cKl).  the  daimant  ♦"ay 
file  an  appeal  with  the  NCUA  Board 
within  the  time  provided  for  in  (  709.7. 
The  appeal  must  be  in  writing  and  filed 
with  the  Secretary  of  die  Board. 
National  Credit  Union  Administration, 
1776  G  Street  NW..  Washington.  DC 
20456.  There  shall  be  no  personal 
appearance  before  the  Board  in 
connection  with  an  appeal  under  this 
paragraph  [c){X\. 

(i)  Content  of  appeal.  Any  appeal 
must  include: 

(A|  A  statement  of  the  facts  on  which 
the  appeal  is  based: 

(B)  A  statement  ef  the  tusis  for  the 
initial  determination  to  which  the 
claimant  ob|ects  and  the  alleged  error  in 
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such  determination,  including  citations 
to  applicable  statutes  and  regulations: 

(C)  Any  other  evidence  relied  upon  by 
the  claimant  which  was  not  previously 
provided  to  the  liquidating  agent. 

(ii)  Procedures  for  review  of  the 
appeal.  (A)  Within  60  days  of  the  date  of 
the  Board's  receipt  of  an  appeal, 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  Board  may  request  in 
writing  that  the  claimant  submit 
supplemental  evidence  in  support  of  its 
appeal.  If  additional  evidence  is 
requested,  the  claimant  shall  have  45 
days  from  the  date  of  issuance  of  such 
request  to  provide  such  additional 
information.  Failure  by  the  claimant  to 
provide  such  additional  information 
may,  as  determined  solely  by  the  Board, 
result  in  denial  of  the  claimant's  appeal. 

(B)  Within  60  days  from  the  date  of 
the  Board's  receipt  of  an  appeal, 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  claimant  may  amend  or 
supplement  the  appeal  in  writing.  In  the 
event  the  claimant  does  amend  or 
supplement  the  appeal,  the  provisions  of 
paragraph  (c)(l)(ii)(A)  of  this  section, 
with  respect  to  requests  for  additional 
information  and  responses  to  such 
requests,  shall  apply  with  equal  force  to 
any  such  amendment  or  supplement  to 
an  appeal. 

(iii)  Determination  on  appeal.  (A) 
Within  180  days  from  the  date  of  receipt 
of  an  appeal  by  the  Board,  the  Board 
shall  issue  a  decision  allowing  or 
disallowing  claimant's  appeal. 

(B)  The  decision  by  the  Board  on 
appeal  shall  be  provided  to  the  claimant 
in  writing,  stating  the  reasons  for  the 
decision,  and  shall  constitute  a  fmal 
agency  decision  regarding  the  claimant's 
claim. 

(C)  Failure  by  the  Board  to  issue  a 
decision  on  appeal  of  the  claimant's 
claim  within  the  180-day  period 
provided  for  under  paragraph 
(c)(l)(iii)(A)  of  this  section  shall  be 
deemed  to  be  a  denial  of  such  appeal  for 
the  purposes  of  paragraph  (c)(l)(iv)  of 
this  section. 

(iv)  Judicial  review.  (A)  For  the 
purposes  of  seeking  judicial  review  of 
actions  taken  pursuant  to  paragraph 
(c)(1)  of  this  section,  only  a 
determination  on  appeal  issued  by  the 
NCUA  Board  pursuant  to  this  Section 
shall  constitute  a  final  determination 
regarding  a  claim. 

(B)  A  final  determination  by  the  Board 
IS  reviewable  in  accordance  with  the 
provisions  of  chapter  7.  title  5,  United 
States  Code,  by  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
or  the  court  of  appeals  for  the  Federal 
judicial  circuit  where  the   redit  union's 
principal  place  of  business  is  located. 
Any  request  for  judicial  review  under 


this  subparagraph  must  be  filed  within 
60  days  of  the  date  of  the  Board's  final 
decision.  If  any  claimant  fails  to  file 
before  the  end  of  the  60-day  period,  the 
Board's  decision  shall  be  final,  and  the 
claimant  shall  have  no  further  rights  or 
remedies  with  respect  to  such  claim. 

(2)  The  following  additional 
procedures  for  dispute  resolution  may 
be  made  available  at  the  sole  discretion 
of  the  Board:  mediation;  nonbinding 
arbitration;  and  neutral  fact  finding. 

S  709.9    Exp«dtt«d  d«t«nnlnatlon  of 
crtdltor  dalms. 

(a)  General.  The  provisions  of  this 
section  establish  procedures  under 
which  claimants  may  request  expedited 
relief  in  lieu  of  the  procedures  set  forth 
in  S  709.6  of  this  part.  A  claimant  shall 
be  entitled  to  expedited  determination 
of  a  claim  only  upon  a  showing  that 
there  exists  a  legally  valid  and 
enforceable  or  perfected  security 
interest  in  assets  of  the  liquidated  credit 
union  and  that  irreparable  injury  will 
occur  if  the  routine  claims  procedure  is 
followed. 

(b)  Filing  of  request  for  expedited 
relief.  All  requests  for  expedited  relief 
must  be  filed  within  30  days  from  the 
date  of  mailing,  by  the  liquidating  agent, 
of  the  notice  to  the  creditor  concerned. 
The  request  shall  be  deemed  to  be  filed 
when  received  by  the  Secretary  of  the 
Board,  National  Credit  Union 
Administration.  1776  G  Street  NW., 
Washington,  DC  20456.  A  copy  of  the 
request  must  be  simultaneously  served 
upon  the  liquidating  agent  for  the  credit 
union  concerned.  There  shall  be  no  right 
of  personal  appearance  before  the  Board 
in  connection  with  any  claim  submitted 
under  this  paragraph. 

(c)  Content  of  request  for  expedited 
relief.  Any  Request  for  Expedited  Relief 
must  contain  the  following: 

(1)  A  clear  and  concise  statement  of 
the  facts  and  issues  on  which  the 
request  is  based; 

(2)  A  clear  and  concise  statement 
describing  the  nature  of  any  security 
interests  in  any  assets  of  the  credit 
union; 

(3)  A  clear  and  concise  statement  of 
the  probable,  imminent  and  irreparable 
harm  likely  to  occur  if  expedited  relief  is 
not  granted; 

(4)  An  assessment  of  the  likelihood  of 
success  on  the  merits  of  the  underlying 
claim,  including  statutory  citations  and 
relevant  documentation  supporting  the 
merits  of  the  claim: 

(5)  Any  other  relevant  documentation 
that  supports  the  request; 

(6)  Citations  to  applicable  statutes, 
regulations,  or  other  legal  authority;  and 

(7)  A  signed  statement  certifying  that 
a  copy  of  the  request  has  been  mailed  or 


hand  delivered  to  the  liquidating  agent 
on  or  before  the  day  that  the  request 
was  filed  with  the  Board. 

(d)  Burden  of  proof.  The  burden  of 
proving  entitlement  to  expedited  relief 
rests  at  all  times  with  the  requester. 

(e)  Additional  information.  The  Board 
may  order  the  filing  of  additional 
information  and  or  documentation  in 
order  to  make  its  determination.  Such 
filing  shall  be  on  a  date  certain,  and 
failure  to  provide  the  additional 
documentation  or  information  may 
constitute  the  sole  grounds  for  denial  of 
the  request. 

(f)  Decision.  Before  the  end  of  the  90- 
day  period  beginning  on  the  date  a 
request  if  filed,  the  Board  shall  render 
its  decision  and  provide  it  to  the      | 
requester.  The  Board  will  determine 
whether  to  grant  expedited  review  and 
allow  or  disallow  the  claim  or  whether 
such  claim  should  be  resolved  pursuant 
to  the  claims  process  described  in 

S  709.6  of  this  part. 

(1)  Expedited  review  denied.  A 
decision  by  the  Board  that  expedited 
review  is  not  appropriate  shall  be  final 
and  the  claim  shall  be  decided  pursuant 
to  the  claims  adjudication  process  set 
forth  in  S  709.6  of  this  part 

[2]  Expedited  review  granted.  \f   I 
expedited  review  is  granted,  the  Board 
shall  decide  the  claim.  If  the  claim  is 
disallowed,  in  whole  or  part,  the 
decision  shall  contain  a  statement  of 
each  reason  for  the  disallowance  and 
the  procedure  for  obtaining  judicial 
review. 

(g)  Period  for  filing  or  renewing  suit. 
Any  claimant  who  files  a  request  for 
expedited  relief  shall  be  permitted  to  file 
a  suit  or  to  continue  a  suit  filed  before 
the  appointment  of  the  liquidating  agent, 
seeking  a  determination  of  the 
claimant's  rights  with  respect  to  its 
security  interest  after  the  earlier  of: 

(1)  The  end  of  the  90-day  period 
beginning  on  the  date  of  the  filing  of  a 
request  for  expedited  relief;  or 

(2)  The  date  the  Board  denies  all  or 
part  of  the  claim. 

(h)  Statute  of  limitations.  If  an  action 
described  in  paragraph  (g)  of  this 
section  is  not  filed,  or  the  motion  to 
renew  a  previously  filed  suit  is  not 
made,  before  the  end  of  the  30-day 
period  beginning  on  the  date  on  which 
such  action  or  motion  may  be  filed  in 
accordance  with  paragraph  (g)  of  this 
section,  the  claim  shall  be  deemed  to  be 
disallowed  as  of  the  end  of  such  period 
(other  than  any  portion  of  such  claim 
that  was  allowed  by  the  Board).  Such 
disallowance  shall  be  final  and  the 
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claimant  shall  have  no  fiu-ther  rights  or 
remedies  Mrith  respect  to  such  claim. 

[FR  Doc  91-28071  Filed  11-6-m:  8:45  am| 

WLLMG  CODE  7S35-ei-M 

FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  932 
(No.  91-5591 

Eligibility  and  Financial  Disclosure 
Requirements  for  Directors  of  the 
Federal  Home  Loan  Banks 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule:  information 

collectioB  approval. 

summary:  The  Federal  Housing  Finance 
Board  pFinance  Board**)  is  amending  its 
final  rate  on  eligibility,  financial 
disdosure  and  confiict  of  interest 


requirements  for  directors  of  the  Federal 
Home  Loan  Banks  (THLBanks").  which 
was  published  at  56  FR  S520S  (October 
25. 1991).  to  indude  the  assigned  Office 
of  Management  and  Budget  rOMB") 
control  number  in  the  regulatory  text. 

EFFECTIVE  DATE:  November  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Sharon  B.  Like.  Attorney/Advisor. 
Office  of  the  General  Counsel.  (202)  408- 
2930,  Federal  Housing  Finance  Board 
1777  F  Street  NW„  Washington.  DC 
20006. 

SUPPLEMENTARY  MiFORMATION:  On 
October  25. 1991.  the  Finaiu:e  Board 
published  a  final  rule  under  12  CFR  part 
932  on  eligibility,  finandal  disclosure 
and  confiict  of  interest  requirements  for 
directors  of  the  FWBanks  (56  FR  55205). 
ON4B  has  approved  the  information 
collection  requirements  contained  in 
{§  932.18(f)  (1)  through  (3)  and  (g)(1). 
932.21(g)  (1)  through  (3).  and  932.23  of 


the  final  nrie  pursuant  to  the  Paperworic 
Reduction  Act  of  1980.  44  U.S.C.  chapter 
35.  and  has  assigned  these  collections 
OMB  control  number  3069-0002. 
expiration  date  October  31, 1994. 

Under  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act  agency  regulations  containing 
information  collection  requirements  that 
are  published  in  the  Federal  Register 
also  must  publish  the  OMB  control 
number  as  part  of  the  regulatory  text  or 
as  a  technical  amendment.  5  CFR 
1320.7(e)(2).  This  document  of  the 
Fmance  Board  amends  the  applicable 
sections  of  the  Finance  Board's  final 
director  eligibility  rule  to  indude  the 
assigned  OMB  control  number  in  the 
regulatory  text 

In  accordance  with  5  CFR  1320.21  of 
OMB's  regulations,  the  following  table 
discloses  the  estimated  annual  reporting 
burden  for  each  collection  of 
information  in  the  final  rule: 


Estimated  Annual  Reporting  Burijen 


Description  ol  mtormation  collection 


Avg.  Naof 
respondents 


Avg.  Ha.  of 
response* 
per 


Total  evg. 
responses 


Wtdavg.* 


Total  wU. 
avg.  hours 


1.  A-1  Appoimrve  Director  Candidates— Personal  Certification  and 
Disclosure  Foiin  — — 

2.  A-2  AppoinUne  Oirectofe    f>er»or<al  Certification  and  Oisdosuta 

3  E-l  Elective  Oirector  Nominooii "  f^ereonal  Certification  and 
Oisdoaure  Form _ _ 

4.  E-2  Elective  Directors— Personal  Certification  and  Disclosure 
Fonn „___ 


lao 

1 

120 

•so 

100 

49 

t 

40 

•0 

46 

MO 

1 

100 

*40 

120 

60 

1 

00 

00 

00 

Total*... 


I 


400 


•SO 


•300 


•  Aaawnet  an  mwtqt  til  60  minutes  lo  complete  an  sections  oi  0w  Form.  'Vnd."  =  vMighted. 

•i(72  finaists  K  SO  minules)  +  (48  candidates  not  selected  <  30  mmttea)/)  f  120  total  appoimiwe  director  candidates  -  48  mmutes  (rounded  to  50  mnmeej 
*tt60finalsts  k  60  4nnutos|  ^  (120  nominees  not  elected  k  30  iwinute*))  /  160  total  elective  director  nominees  =  40mnuies. 

•  nOMndod  froni  46  ir^nutee. 

•  TN»  number  was  estimated  originally  at  394  hours  «n  e>e  Finance  Board's  Papenwortc  ReductJon  Act  Analysis  tn  its  proposed  rules  (56  Ffl  37303  (Aug  «.  1091;»^ 
However,  further  anatyaia  of  ihe  reporting  t)urden  indicated  ttwt  Sw  «nitiai  Analy«B  had  overestimaied  Ihe  total  Ixirden  to  respondents.  The  revned  esumate  of  328 
twura  «•»  lubioquanSy  autimMed  to  OMB  tor  clearance  urvter  the  Papenmdi  Reduction  Act 


I  respondents. 


Any  comments  on  this  information 
collection  should  be  sent  to  the  Office  of 
Information  and  Regulatory  A^airs, 
OKiB.  AttentHHi:  Gary  Waxman.  room 
3201.  New  Executive  Office  Building. 
Washington.  DC  20503;  with  copies  to 
the  Executive  Secretary,  Federal 
Housing  Finance  Board.  1777  F  Street, 
NW..  Washington.  DC  20006. 

List  of  Subfecto  in  12  CFR  Part  932 

Conflict  of  interests.  Federal  home 
loan  banks.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  title  12,  chapter  IX. 
subchapter  B  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  932-OflQANIZATION  OF  THE 
BANKS 

1.  *rhe  authority  citation  for  part  932 
continues  to  read  as  follows: 

Authority:  Sees.  2A.  2BL  as  added  by  sec. 
702. 103  Stat.  413. 414  (12  U.S.C.  1422a.  1422b): 
secB.  6-7.  47  Stat  727, 730.  aa  amended  by 
sees.  707.  710(b)(4).  103  Stal.  417.  416  (12 
U.S.C  1428-1427);  sec.  S.  48  Stat.  132,  as 
amended  (12  U.S.C.  1464):  sec.  207. 62  Stat. 
602.  as  added  t>y  aec.  la.  76  Stat.  1123.  as 
amended  (18  U.S.C.  207):  sec.  002. 02  Stat 
2115.  as  amended  (42  U.S.C  8101.  el  seq.). 

§§  932.18, 932.21. 932^    [Amended] 

2.  Sections  932.18.  932.21  and  932.23 
are  amended  by  adding  the 
parenthetical  "(Approved  by  the  Office 
of  Management  and  Budget  under 
contrtrf  number  3068-00021"  at  the  end  of 
each  section. 


Dated:  October  31. 1901. 

By  the  Federal  Housing  Finance  Board. 

).  Stephea  Britt 

Executive  Director. 

|FR  Doc  91-26825  Filed  11-6-01:  8:45  am) 

BiUMO  COK  sns^Mi 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-ANE-30;  Amendment  39- 
8002:  AD91-23-1SI 

Airworthiness  CMrectivas;  General 
Electric  Company  (GE)  CF6-50  Series 
and  CF6-MA  Series  Turtyofan  En^ne^ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


56930      Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Rules  and  Regulations 


ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  GE  CF6-50  series  and 
CF6-aOA  series  turbofan  engines,  which 
requires  removal  from  service  of  certain 
stage  1  fan  disks  which  may  have 
metallurgical  defects.  This  amendment 
is  prompted  by  reports  of  the  existence 
of  a  metallurgical  defect  in  a  CF6-80A 
stage  1  fan  disk  which  adversely  affects 
the  service  life  of  the  disk.  This 
condition,  if  not  corrected,  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  aircraft. 
DATES:  Effective  November  22, 1991. 

Comments  must  be  received  no  later 
than  December  9, 1991. 

ADDRESSES:  Send  comments  in 
duplicate  to  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
91-ANE-38, 12  New  England  Executive 
Park.  Burlington,  Massachusetts  01803- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  M.  Grant.  Engine  Certification 
Office.  ANE-140,  Engine  and  F>ropeIler 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region.  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803-5299; 
telephone  (617)  273-7096. 

SUPPLEMENTARY  INFORMATION:  A 

subsurface  ultrasonic  inspection  of  a 
stage  1  fan  disk  in  a  CF6-80A  turbofan 
engine  revealed  a  low  density  Type  1 
hard  alpha  inclusion.  The  inclusion  was 
located  in  the  tapered  transition  area 
between  the  disk  web  and  rim.  Other 
disks  produced  from  the  same  heat  lot  of 
material  have  a  high  probability  of 
metallurgical  defects  which  could 
propagate  to  failure  prior  to  the  fan  disk 
reaching  its  life  limit.  This  condition,  if 
not  corrected,  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  requires  the 
removal  from  service  of  all  affected 
stage  1  fan  disks. 

Since  a  situation  exists  that  may 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft,  there  is  a 
need  to  minimize  the  exposure  of 
revenue  service  aircraft  to  operation 
with  metallurgically  defective  stage  1 
fan  disks.  Based  on  this  condition,  a 


situation  exists  that  requires  the 
immediate  adoption  of  this  regulation. 
Therefore,  it  is  found  that  notice  and 
public  procedure  here  on  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency, 
and  thus  was  not  preceded  by  notice 
and  public  procedure,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-ANE-3a  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299.  All  communications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 
the  AD  may  be  changed  in  light  of  the 
comments  received.  The  regulations 
adopted  herein  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  and  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  t354(a),  1421  and  14:3; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-M9. 
)anuar>  12. 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness  l 
directive  (AD): 

91-23-13    General  Electric  Company: 

Amendment  No.  39-6082.  Docket  No.  91- 
ANE-38. 

Applicability:  General  Electric  Company 
(GE)  CF6-50  series  and  CFft-flOA  series 
turbofan  engines,  installed  on.  but  not  limited 
to.  .Airbus  A300  and  A310.  Boeing  747  and 
767,  and  McDonnell  Douglas  DClO-15  and 
DClO-30  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  an  uncontained  engine  failure 
and  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  remove  from  service  stage  1  fan 
disks  identified  by  the  following  part  number 
|P/N)  and  serial  number  (S/N): 


EngirwMocM 

PartNufntwr 

Serial  Nufnt>er 

CF6-50 

9253M66P02 

MPON29t9 

92S3M66P02 

MPON29rO 

1 

9253M66P02 

MPON292t 

S253M66P02 

MPON2922 

CFfr-aOA 

9319M28P03 
1327M57P02 

MPON4290 

MPON4291 

9319M28P02 

MPON4292 

9319M28P03 

MPON7740 

9319M28P03 

MPON7742 

9319M28P03 

MPON8452 

9319M28P03 

MPON8453 

Prior  to  returning  affected  engines  to 
service  replace  with  a  serviceable  part. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropriate),  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager,  Engine  Ceriification  Office. 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803-5299. 

This  amendment  (3»-8082.  AD  91-23-13) 
becomes  effective  November  22, 1991. 
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Issued  in  Burlington,  Massachusetts,  on 
October  22, 1991. 
lack  A  Sain. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  91-26867  Filed  11-6-01:  8:45  am] 
MUNM  COW  4»H>-1»i4l 


14  CFR  Part  71 

(Alrapace  Docket  No.  91-AEA-01] 

Alteration  of  Transition  Area  and 
Establishment  of  Control  Zone; 
Manassas,  VA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  notice  modifies  the 
Chantilly,  VA.  700  foot  Transition  Area 
and  establishes  a  Control  Zone  at  the 
Manassas  Municipal/Harry  P.  Davis 
Airport  Manassas.  VA.  This  action  is 
deemed  necessary  due  to  a  review  of  air 
traffic  control  procedures  in  the  area 
and  the  establishment  of  an  FAA- 
operated  Air  Traffic  Control  Tower 
(ATCT)  at  the  airport  This  notice 
incorporates  minor  corrections  and 
changes  to  the  mileages  and  bearings 
previously  published  in  the  Federal 
Register  (56  FR  6591). 
EFFECTIVE  DATE:  0901  U.T.C.  January  9, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  L  Brewington,  Airspace 
Specialist  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  4. 1991.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Chantilly.  VA.  700 
foot  Transition  Area  and  estabhsh  a 
Control  Zone  at  Manassas.  VA  (56  FR 
6591).  The  proposed  action  would 
increase  the  amount  of  controlled 
airspace  in  the  area  to  segregate  aircraft 
operating  under  instrument  procedures 
from  other  aircraft  operating  under 
visual  weather  conditions  in  controlled 
airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
cumments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.171 
and  17.181  of  part  71  of  the  Federal 


Aviation  Regulations  were  republished 
in  FAA  Handbook  7400.6G,  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  a 
portion  of  the  Chantilly,  VA,  700  foot 
Transition  Area  and  establishes  a 
Control  Zone  at  Manassas,  VA,  due  to  a 
review  of  air  traffic  control  procedures 
in  the  area  and  the  establishment  of  an 
FAA-operated  ATCT  at  the  Manassas 
Municipal /Harry  P.  Davis  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

^iist  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  Control  zones, 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

i    PART  71— DESIGNATION  OF  FEDERAL 
I    AIRWAYS,  AREA  LOW  ROUTES, 

CONTROLLED  AIRSPACE.  AND 

REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a],  13S4(a). 
1510:  Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

{71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Mananas,  VA  (New] 

Manassas  Municipal/Harry  P.  Davis 
Airport  Manassas,  VA  (lat.38'43irN..  long. 
77*30'57"W.), 

Within  a  4.7-niile  radius  of  the  center  of  the 
Manassas  Municipal/Harry  P.  Davis  Airport 
Manassas,  VA  and  within  2.9  miles  either 
side  of  a  025*(T)  035'(M)  bearing  extending 
from  the  airport  to  8.6  miles  northeast  of  the 
airport  This  Control  Zone  is  effective  during 


the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  efferfive 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

S71.1S1    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

ChantiUy,  VA  (Amended) 

Replace  the  following: 

"within  a  6.S-mile  radius  of  the  center,  lat 
38'43'17"N.,  long.  77'30'5r'W..  of  Manassas 
Municipal  Airport  (Harry  P.  Davis  Field), 
Manassas,  VA.  within  2.5  miles  each  side  of  a 
330'  bearing  from  a  point  at  lat.  38*4336  "N., 
long.  77*31'17"W.,  extending  from  said  point 
to  9.5  miles  northwest" 

to  read  as  follows: 

"within  a  7.6-mile  radius  of  the  center  of 
the  Manassas  Municipal/Harry  P.  Davis 
Airport  (lat.  38*43'17'N.,  long.  77*30'5r'W.), 
Manassas,  VA  and  within  2.9  miles  either 
side  of  ■  025*(T]  035'(M)  bearing  extending 
from  the  airport  to  6.6  miles  northeast  of  the 
airport  and  within  2.3  miles  either  side  of  a 
326'(T)  336*(M]  bearing  from  a  point  located 
at  lat.  38*43'36"N.,  long.  TTSl'ar'W, 
extending  from  said  point  to  9.3  miles 
northwest:  excluding  that  portion  which 
coincides  with  Restricted  Area  R-e60aA." 

Issued  in  Jamaica,  New  York,  on  October 
21, 1991. 

Gary  W.  Tucker, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  91-28888  Filed  11-6-91:  8:45  am) 

■OJJNO  CODE  4t1»-1»-« 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  211 

Delhrery  of  Checks  and  Warrants  to 
Addreeees  Outside  the  United  States, 
Its  Territories  and  Possessions 

AOENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTKHC  Final  rule;  amendment 

summary:  This  final  rule  amends  the 
regulations  governing  the  delivery  of 
checks  outside  the  United  States  by 
removing  the  reference  to  the  former 
German  Democratic  Republic  and  the 
Soviet  Sector  of  Berlin.  The  German 
Democratic  Republic,  the  Soviet  Sector 
of  Berlin  and  the  Federal  Republic  of 
Germany  were  officially  unified  on 
October  3, 1990,  There  is  reasonable 
assurance  that  payees  living  in  the 
unified  Germany  will  receive  checlcs  or 
warrants  drawn  against  funds  of  the 
United  States,  its  agencies  or 
instrumentalities  thereof,  and  %viU  be 
able  to  negotiate  the  same  for  full  value. 

EFFECTn^  DATK  November  7. 1991. 
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FOM  niftTHER  MrOMMATKM  CONTACT: 

Anthony  R.  Torrice,  Director.  Product 
Integrity  Divisioa  Financial 
Management  Service,  Department  of  the 
Treasury.  Washington.  DC  20227.  |202) 
874-6810. 

SUPPLEMENTARY  INFORMATION:  The 
German  Democratic  Republic,  the  Soviet 
Sector  of  Berlin  and  the  Federal 
Republic  of  Germany  were  officially 
unified  on  October  3, 1990.  There  is 
reasonable  assurance  that  payees  liviitg 
in  the  unified  Germany  will  receive 
checks  or  warrants  drawn  against  funds 
of  the  United  States,  its  agencies  or 
instrumentalities  thereof,  and  will  be 
able  to  negotiate  the  same  for  full  value. 
For  this  reason.  31  CFR  211.1(a) 
concerning  withholding  delivery  of 
checks  and  warrants  is  being  amended 
to  delete  the  references  to  the  German 
Democratic  Republic  and  the  Soviet 
Sector  of  Berlin.  (See  also  56  FR  45894 
(September  9. 1991),  amendments  to  the 
Treasury  Transaction  Control  and 
Foreign  Funds  Control  Regulations,  to 
delete  references  to  the  former  German 
Democratic  Republic  and  East  Berlin.) 

Because  this  rule  removes  a 
restriction  on  the  delivery  of  checks  and 
warrants  to  a  foreign  country,  the 
Department  of  the  Treasury  has 
determined  that  notice  of  proposed 
rulemaking,  public  procedure  and  a 
delayed  effective  date  would  be 
contrary  to  the  public  interest  pursuant 
to  5  U.S.C.  553{b)(B)  and  5  U.S.C. 
553(d)(1).  This  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act.  5  U.S.C  601 
et  seq.,  because  no  notice  of  proposed 
rulemaking  is  required  under  5  U.S.C. 
553  or  any  other  law. 

The  Department  of  the  Treasury  has 
determined  that  this  is  not  a  major 
regiilation  as  defined  by  Executive 
Order  12291.  Accordingly,  regulatory 
impact  analysis  is  not  required. 

List  of  Subject  in  31  CFR  Part  211 

Foreign  banking.  Foreign  claims. 

For  the  reasons  set  out  in  the 
preamble.  31  CFR  part  211  is  amended 
as  set  forth  below. 

PART  21 1— OEUVERY  OF  CHECKS 
AND  WARRANTS  TO  ADDRESSES 
OUTSIDE  THE  UNITED  STATES,  ITS      . 
TERRITORIES  AND  POSSESSIONS 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 
Authority:  31  US.C.  321  and  5  U.S.C  301. 


in  their  place  the  words  "and  the 

Socialist  Republic  of  Vietnam". 

RusmU  D.  Morris, 

Commissioner. 

|FR  Doc.  91-28566  Filed  11-6-91: 645  am| 


9211.1    (AnMndvd) 

2.  Section  211.1(a)  is  amended  by 
removing  the  words  "the  Socialist 
Republic  of  Vietnam,  the  German 
Democratic  Republic  and  the  Soviet 
Sector  or  Berlin,  Germany**  and  adding 


DEPARTMENT  OF  DEFENSE 
Offic*  of  the  Secretary 
32  CFR  Part  290 
IDCAA  5410.81 

Defense  Contract  Audit  Agency 
(DCAA);  Freedom  of  Information  Act 
Program 

aoency:  Office  of  the  Secretary,  DoD. 
ACTION:  Amendment  of  flnal  rule. 

summary:  The  Defense  Contract  Audit 
Agency  amends  its  fmal  rule  which 
implements  the  Freedom  of  Information 
Act  of  1974,  as  amended  (5  U.S.C.  552). 
The  change  incorporates  speciflc 
guidance  on  processing  requests  for 
audit  working  papers.  It  also  defines 
audit  working  papers  and  offers 
information  relative  to  the  structure  and 
development  of  the  audit  working  paper 
nies. 

DATES:  This  change  will  be  effective 
January  8.  T992.  Comments  must  be 
received  by  December  9, 1991. 
ADDRESSES:  Forward  comments  to: 
Headquarters,  Defense  Contract  Audit 
Agency,  ATTN:  CMR.  Cameron  Station. 
Alexandria.  Virginia  22304-6178. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Dave  Henshall,  (703)  274-440a 
SUPPLEMENTARY  INFORMATION:  The 
Agency's  final  rule  was  published  in  the 
Federd  Register  on  Tuesday,  October  1. 
1991  (56  FR  49665).  This  change  provides 
deHnitive  guidance  on  processing 
requests  for  audit  working  papers. 
Section  290.7  is  amended  by 
redesignating  paragraph  (d)  and  adding 
a  new  paragraph  (c).  This  amendment 
also  adds  a  new  appendix  D  to  this  part. 

List  of  Subjects  in  32  CFR  Fart  290 

Freedom  of  information. 

PART  290-(  AMENDED] 

Accordingly  32  CFR  part  290  Is 
amended  as  follows: 

1.  The  authority  citation  for  part  290 
continues  to  read  as  follows: 

Autliority:  5  U.S.C  552. 

2.  Section  29a7  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d)  and  adding  a  new 
paragraph  (c)  as  follows: 


S  290.7    Procedures.  | 

•  *         *        •         •  i 

(c)  Requests  for  Audit  Working 
Papers.  Audit  working  papers,  as 
described  in  appendix  D.  may  be  sought 
occasionally  in  conjunction  with  an 
audit  report  or  as  an  independent 
demand.  Normally,  the  release  of  such 
records  is  entirely  dependent  on  the 
relcasability  of  the  related  audit  report. 
(Note:  The  procedures  for  determining 
the  relcasability  of  audit  reports  is 
provided  in  general  in  the 
aforementioned  paragraph  and  in  more 
detail  in  DCAAP  5410.14).  Since  the 
content  of  audit  working  paper  files  can 
be  quite  diverse  and  often  voluminous. 
FOIA  Coordinators  should  work  closely 
with  the  requester  to  ensure  that  the 
records  produced  are  narrowly  defined 
and  entirely  responsive  to  the 
requester's  needs. 

•  •        •        *        • 

Appendix  D  to  Part  290— Audit 
Working  Papers,  is  added  as  follows: 

Appendix  D  to  Part  290— Audit  Woricing 
Papers 

{a)  Definition 

(1)  Audit  working  papers  contatn 
information  from  accounting  and  statistical 
records,  personal  obBervations.  the  results  of 
interviews  and  inquiries,  and  other  available 
sources.  Audit  working  papers  may  also 
include  contract  briefs,  copies  of 
correspondence,  excerpts  from  corporuip 
minutes,  organization  charts,  copies  of 
written  policies  and  procedures,  and  other 
substantiating  documentation.  The  extent 
and  arrangement  of  working  paper  Hies  will 
depend  to  a  large  measure  on  the  nature  of 
the  audit  assignment. 

(2)  Working  papers  are  generally  classified 
in  two  categories:  the  permanent  file  and  the 
current  file. 

(i)  Permanent  file. 

(A)  The  permanent  file  on  each  contractor 
is  a  central  repository  of  information 
gathered  during  the  course  of  an  audit  which 
has  continuing  value  and  use  to  subsequent 
audits  expected  to  be  performed  at  the  same 
contractor.  Permanent  files  are  useful  in 
preparing  the  audit  program  and  in 
determining  the  appropriate  scope  of 
subsequent  audits.  They  also  provide  ready 
means  for  auditors  to  t>ecome  familiar  with 
the  contractor's  operations  and  ahy  existing 
audit  problems  or  contractor  system 
weaknesses.  While  summary  information  on 
the  contractor's  organization,  financial 
structure  and  policies  may  sometimes  be 
included  in  permanent  files  for  smaller 
contractors,  such  information  on  large 
contractors  with  continuing  audit  activity  is 
generally  maintained  in  the  field  audit  office 
at  the  central  reference  library. 

(B)  Items  which  would  logically  be 
included  in  the  permanent  file  as  having 
continuing  value  in  future  audit  assignments 
include: 

(7)  Internal  control  questionnaire. 
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[2]  Internal  control  review  update  control 
log. 

[3]  Vulnerability  assessment 

[4]  MAARs  control  log. 

(5)  Disclosure  statement  and  revisions  in 
accordance  with  CAS  rules  and  regulations, 
and 

{6)  CAS  compliance  control  schedules  and 
a  noncompliance  summary  schedule. 

(ii)  Current  File.  The  current  file  usually 
consists  of  working  papers  which  have 
limited  use  on  future  assignments.  DCAA 
Forms  7640-19  a,  b.  and  c  are  the 
Agencywide  Working  Paper  Indexes  and 
provide  a  concise  summary  of  items  generally 
found  in  audit  working  papers. 

(b)  Explanation. 

(1)  The  preparation  of  working  papers 
assists  the  auditor  in  accomplishing  the 
objectives  of  an  audit  assignment.  Working 
papers  serve  as  the  basis  for  the  conclusions 
in  the  audit  report:  provide  a  record  of  the 
work  done  for  use  as  substantiating  data  in 
negotiations,  appeals,  and  litigation:  provide 
guidance  for  subsequent  examinations:  and 
serve  as  a  basis  for  the  review  and 
evaluation  of  the  work  performed. 

(2)  Audit  working  papers  are  generally 
prepared  at  the  time  audit  work  is  performed 
and  are  maintained  on  a  current  basis. 
Working  papers  normally  reflect  the  progress 
of  the  audit  and  are  designed  to  ensure 
continuity  of  the  audit  e^ort. 

(3)  Working  papers  should  be  relevant  to 
the  audit  assignment  and  not  include 
extraneous  pages.  Superseded  working 
papers  should  be  clearly  marked  as  such  and 
retained  as  part  of  the  working  paper 
package. 

(4)  The  nature  of  audit  working  papers 
requires  that  proper  control  and  adequate 
safeguards  be  maintained  at  all  times. 
Working  papers  frequently  reflect 
Information  considered  confidential  by  the 
contractor  and  are  marked  "For  Official  Use 
Only"  or  are  classified  for  government 
security  purposes. 

Dated:  November  4, 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  91-26907  Filed  11-6-41:  8:45  am] 

WUJNO  COM  SS1»41-« 


POSTAL  SERVICE 

39  CFR  Psrt  265 

Amendment  of  Relesse  of  Information 
Regulations— Predlsclosure 
Notification  Procedures 

AOENCV:  Postal  Service. 
action:  Final  rule. 

SUMMART.  The  rule  as  adopted  adds  a 
new  section  to  the  Postal  Service's 
regulations  that  implement  the  Freedom 
of  Information  Act  to  prescribe  the 
procedures  to  be  followed  in  notifying 
submitters  of  business  information  that 
this  information  has  been  requested 
under  the  FOIA..  The  rule  closely  follows 


the  guidelines  of  Executive  Order  12600. 

52  FR  237B1  (1987). 

KFncnVE  DATt:  March  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Charles  D.  Hawley,  Assistant  General 

Counsel,  (202)  268-2971. 

SUPPLEMENTARY  INFORMATION:  The  rule 

is  substantially  the  same  as  the 
proposed  rule  published  on  May  17, 
1989.  for  comment.  It  calls  for 
interaction  between  the  Postal  Service 
and  those  persons  who  submit  sensitive 
business  information  to  ensure  the 
appropriate  protection  of  that 
information  when  it  is  sought  under  the 
Freedom  of  Information  Act.  The 
process  will  be  initiated  by  the 
submitter  who  identifles  any 
informaiton  to  which  he  wishes  the 
notification  procedure  to  apply. 
S  265.8(e).  The  Postal  Service  then  will 
notify  the  submitter  if  those  records 
become  the  subject  of  a  FOIA  request. 
S  2e5.6(b)-(c). 

The  submitter  will  have  an 
opportunity  to  object  to  disclosure  of  the 
information  in  response  to  that  request 
i  265.8(f).  The  Postal  Service  will 
consider  any  objection  and  determine 
whether  to  comply  with  the  FOIA 
request,  If  It  determines  to  comply,  it 
will  notify  the  submitter  before  the 
disclosure  date,  S  265.8(h)(3).  If,  on  the 
other  hand,  the  Postal  Service 
determines  that  the  information  is 
exempt,  it  will  notify  the  requester, 
S  265.8(g),  and  if  the  requester  brings 
suit,  the  submitter  will  be  notified. 
I  265.8(i).  under  certain  circumstances, 
set  forth  in  i  265.8(d).  notification  to  the 
submitter  will  not  need  to  be  given. 

The  effective  date  of  the  rule  is  being 
deferred  for  90  days  from  the  date  of 
publication  of  this  notice  to  give 
submitters  of  business  information 
su^cient  time  to  implement  the 
designation  procedures  prescribed  in 
9  265.8(e). 

Analysis  of  Comments  Received 

Six  written  comments  were  received. 
Three  subsections  of  the  proposed  rule 
have  been  changed  in  response  to  these 
comments.  A  few  minor  modifications  of 
an  editorial  nature  have  also  been  made. 

As  proposed,  the  introductory 
paragraph.  |  265.8(a).  stated,  inter  alia: 

This  section  does  not  affect  the  Postal 
Service's  right,  authority,  or  obligation  to 
disclose  information  in  any  other  context,  nor 
is  it  intended  to  create  any  right  or  t>eneflt, 
substantive  or  procedural,  enforceable  at  law 
by  a  party  against  the  Postal  Service,  its 
officers,  or  any  person. 

One  commenter  expressed  concern  that 
this  sentence  might  be  misconstrued  to 
suggest  that  submitters  have  no  legal 
rights  with  respect  to  disclosure  of 


information  they  have  submitted  and 
proposed  that  its  language  be  clarified 
to  prevent  such  a  misconstruction.  It  is 
not  our  intention  that  the  rule  be 
interpreted  as  a^ecting  rign.s  otherwise 
provided  by  law.  To  clear  up  any 
ambiguity  on  this  point,  we  have  added 
to  the  paragraph  the  following  sentence: 
Existing  rights  of  submitters  are  also 
una^ected. 

As  proposed  I  2e5.8(d)(5)  would  have 
provided  that  notification  to  the 
submitter  need  not  be  given  when  the 
submitter's  designation  of  business 
information  "appears  obviously 
frivolous,"  A  commenter  objected  in 
substance  to  this  provision  on  the 
ground  that  the  standard  is  too  vague 
and  is  likely  to  lead  to  inconsistent, 
erroneous,  and  arbitrary  application. 
While  this  provision  appears  in 
Executive  Order  12600,  we  think  that  the 
objection  has  merit  and  we  have  deleted 
the  provision  from  the  flnal  rule. 

Five  of  the  commenters  represent 
postal  customers  that  mail  in  bulk  at 
second-  and  third-class  rates.  These 
commenters  have  speciflcally  addressed 
the  applicability  of  these  procedures, 
and  in  particular  of  the  designation 
requirement,  to  the  statement  of  mailing 
[e^..  PS  Form  3602)  that  is  generally 
required  to  be  submitted  to  the  post 
o^ice  at  the  time  a  customer's  bulk 
mailing  is  presented. 

As  proposed,  t  265.8(e)  required  that 
the  submitters  of  business  information 
"designate,  by  appropriate  markings 
*  *  *  those  portions  of  their 
submissions  which  they  deem  to  be 
protected  from  disclosure."  One 
commenter  suggested  that  all  mailing 
statements  be  considered  as  though  the 
submitter  had  been  notifled  and  had 
objected,  so  that  designation  by 
individual  submitters  would  be 
unnecessary.  Another  suggested  that  a 
submitter  be  permitted  to  flie  a  single 
designation  covering  all  similar 
submissions,  in  lieu  of  a  separate 
designation  with  each  submission.  Three 
others  urged  that  the  Postal  Service 
adopt  a  categorical  approach  in  its 
disclosure  determinations:  two  of  these 
commenters  argued  that  all  mailing 
statements  should  be  treated  as 
presumptively  exempt  from  mandatory 
disclosure,  and  the  other  argued 
conversely  that  all  mailing  statements 
should  be  made  available  to  the  public. 
Under  either  categorical  approach,  the 
designation,  notice,  and  objection 
procedures  would  be  made  unnecessary 
for  mailing  statements. 

In  our  experience,  not  all  mailers  do  in 
fact  object  to  disclosure  of  the 
statements  filed  for  their  own  mailings. 
This  is  supported  by  the  last  comment 
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noted  above  that  favors  categorical 
disclosure  of  all  mailing  statements.  The 
comment  was  filed  on  behalf  of  two 
associations,  each  of  which  represents 
both  second-  and  third-class  mailers. 
Nor  do  all  mailing  statements  contain 
either  the  same  kind  of  tnfoimation.  or 
information  having  the  same  degree  of 
commercial  sensitivity.  There  is  simply 
too  much  variety  in  the  types  of  postal 
customers  who  mail  in  bulk,  the  typ«>s  of 
material  mailed,  and  the  types  of 
information  contained  in  mailing 
statements  for  there  to  be  a  legitimate 
presumption  that  all  such  statements  are 
either  exempt  or  not  exempt  from 
mandatoiy  disclosure.  A  categorical 
approach  does  not  take  sufficiently  into 
account  the  variety  of  bulk  mailers  who 
file  mailing  statements  in  substantially 
the  same  format.  We  find  it  more 
appropriate  to  determine  the 
disclosability  of  mailing  statements  on  a 
case-by-Ca»e  basis,  giving  each 
submitter  the  opportunity  to  state  its 
views  when  a  request  is  made. 

In  addition,  while  we  think  that  it  is 
reasonable  to  expect  the  submitter  to 
inform  the  Postal  Service  affirmatively 
that  he  or  she  individually  wishes  to 
have  the  opportunity  to  obiect  to 
disclosure,  we  do  agree  with  the 
comment  that  it  should  not  be  necessary 
to  provide  the  same  notice  repetitiously 
on  information  that  is  substantially  the 
same.  Accordingly,  we  are  modifying  the 
designation  procedures  in  §  285.8(e)  by 
adding  a  new  paragraph  (3)  to  provide  a 
simplified  process  for  recurrent 
submissions. 

Finally,  one  commenter  objected  to 
the  provision  in  proposed  t  265.8(b)(1) 
for  notification  by  posting  or  publishing 
to  numerous  submitter  of  the  same  type 
of  information,  when  the  Postal  Service 
considers  their  numbers  too  great  for 
individual  notification.  The  commenter 
is  concerned  that  submitters  would  not 
actually  learn  of  a  request  if  posting  or 
publishing  is  used. 

The  commenter  suggested  that  actual 
notice  imposes  a  relatively  slight  burden 
on  the  Postal  Service  In  view  of  the 
requirement  that  the  submitter  designate 
a  contact  person  for  these  purposes.  We 
are  inclined  to  agree;  moreover,  our 
experience  has  suggested  little  need  for 
this  kind  of  notification.  We  have 
deleted  the  provision  from  the  final  rule. 

List  of  SubjecU  in  39  CFR  Put  265 

Release  of  Information.  Postal  Service. 

For  the  reasons  set  out  in  this 
document,  part  265  of  title  39,  CFR.  is 
amended  as  follows: 


PART  26S— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  39  U.S.C  401:  S  U.S.C  552. 

2.  Section*  2654)  through  285.10  are 
redesignated  as  (S  265J>  through  285.11, 
and  a  new  |  285.8  is  added  to  read  as 
follows: 

1 265.8    Bu«ln«M  Inlennation;  proc«dur«« 
for  prcdfseioaur*  noUflcatton  to  sufomm«ra. 

(a)  In  general.  This  section  provides  a 
procedure  by  which  persons  submitting 
business  information  to  the  Postal 
Service  can  request  that  the  information 
not  be  disclosed  pursuant  to  a  request 
under  the  Freedom  of  Information  Act. 
This  section  does  not  affect  the  Postal 
Service's  right,  authority,  or  obligation 
to  disclose  information  in  any  other 
context,  nor  is  it  intended  to  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  Postal  Service,  its 
ofTicers.  or  any  person.  Existing  rights  of 
submitters  are  also  unaffected.  For 
purposes  of  this  section,  the  following 
deOnitions  apply: 

(1)  Business  information  means 
commercial  or  financial  information 
provided  directly  or  indirectly  to  the 
Postal  Service  by  a  submitter  that 
arguably  is  protected  from  disclosure 
under  Exemption  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4), 
which  is  restated  in  \  265.6(b)(2). 

(2)  Submitter  means  any  person  or 
entity  who  provides  business 
information,  directly  or  indirectly,  to  the 
Postal  Service.  The  term  includes,  but  is 
not  limited  to,  corporations,  state 
governments,  and  foreign  governments. 

(b)  Notice  to  submitters.  (1)  The 
custodian  shall,  to  the  extent  permitted 
by  law,  provide  a  submitter  with  prompt 
written  notice  of  a  Freedom  of 
Information  Act  request  for  the 
submitter's  business  information 
whenever  required  under  paragraph  (c) 
of  this  section,  except  as  provided  in 
paragraph  (d)  of  this  section,  in  order  to 
afford  the  submitter  an  opportunity  to 
object  to  disclosure  pursuant  to 
paragraph  (f)  of  this  section.  Such 
written  notice  shall  either  describe  the 
exact  nature  of  the  business  information 
requested  or  provide  copies  of  the 
records  or  portions  of  records  containing 
the  business  information.  In  the  case  of 
an  administrative  appeal,  the  General 
Counsel  shall  be  responsible  for 
providing  such  notification  as  may  be 
appropriate  under  this  section. 

(2)  When  notice  is  given  to  a 
submitter  under  paragraph  (b)(1)  of  this 
section,  the  requester  also  shall  be 


notified  that  notice  and  an  opportunity 
to  object  are  being  provided  to  the 
submitter  pursuant  to  this  section. 

(c)  When  notice  is  required.  Notice 
shall  be  given  to  a  submitter  whenever. 

(1)  The  submitter  has  in  good  faith 
designated  the  information  as 
information  deemed  protected  from 
disclosure  under  Exemption  4.  in 
accordance  with  the  pr(x:edure 
described  in  paragraph  (e)  of  this 
section;  or 

(2)  In  the  opinion  of  the  custodian,  or 
of  the  General  Counsel  in  the  case  of  an 
administrative  appeal,  it  is  likely  that 
disclosure  of  the  information  would 
result  in  competitive  harm  to  the 
submitter. 

(d)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraph 
(b)  of  this  section  shall  not  apply  if: 

(1)  The  Postal  Service  determines 
without  reference  to  the  submitter  thai 
the  information  will  not  be  disclosed; 

(2)  The  information  Ia«vfully  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  the  Freedom 
of  Information  Act.  5  U.S.C  552);  or 

(4)  Disclosure  of  the  particular  kind  of 
information  is  required  by  a  Postal 
Service  regulation,  except  that  in  such 
case,  advance  written  notice  of  a 
decision  to  disclose  shall  be  provided  to 
the  submitter  if  the  submitter  had 
provided  written  justification  for 
protection  of  the  information  under 
Exemption  4  at  the  time  of  submission  or 
a  reasonable  time  thereafter. 

(e)  Procedure  for  designating  business 
information  at  the  time  of  its 
submission.  (1)  Submitters  of  business 
information  shall  use  good-faith  efforts 
to  designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  those 
portions  of  their  submissions  which  they 
deem  to  be  protected  from  disclosure 
under  Exemption  4.  Each  record,  or 
portion  thereof,  to  be  so  designated, 
shall  be  clearly  marked  with  a  suitable 
legend  such  as  Privileged  Business 
Information — Do  Not  Release.  When  the 
designated  records  contain  some 
information  for  which  an  exemption  is 
not  claimed,  the  submitter  shall  clearly 
indicate  the  portions  for  which 
protection  is  sought. 

(2)  At  the  time  a  designation  is  made 
pursuant  to  paragraph  (e)(1)  of  this 
section,  the  submitter  shall  furnish  the 
Postal  Service  with  the  name,  title, 
address  and  telephone  number  of  the 
person  or  persons  to  be  contacted  for 
the  purpose  of  the  notification  described 
in  paragraph  (b)  of  this  section. 
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(3)  Submitters  who  provide  to  a  postal 
facility  business  information  on  a 
recurring  basis  and  in  substantially 
identical  form  may  use  the  following 
simplified  process:  The  first  submission 
will  provide  in  full  the  information 
required  in  paragraphs  (e)(1)  and  (2)  of 
this  section:  shall  identify  the  type  of 
information,  e.g.,  PS  Form  3602.  to  which 
it  is  intended  to  apply:  and  shall  state 
that  it  is  intended  to  serve  as  a 
designation  for  all  of  the  information  of 
this  type  that  is  submitted  to  the 
particular  facility.  Thereafter  when 
providing  this  type  of  information,  the 
submitter  need  only  mark  a  submission 
with  a  reference  to  the  designation,  e.^.. 
Privileged;  see  letter  of  4-1-91.  By 
written  agreement  with  the  head  of  the 
facility,  even  this  marking  may  be 
dispensed  with  if  it  is  not  necessary  to 
alert  postal  employees  at  that  facility  of 
the  claim  of  exemption. 

(4)  A  designation  made  pursuant  to 
paragraph  (e)  of  this  section  shall  be 
deemed  to  have  expired  ten  years  after 
the  date  the  records  were  submitted 
unless  the  submitter  requests,  and 
provides  reasonable  justification  for,  a 
designation  period  of  greater  duration. 

(5)  The  Postal  Service  will  not 
determine  the  validity  of  any  request  for 
confidential  treatment  until  a  request  for 
disclosure  of  the  information  is  received. 

(f)  Opportunity  to  object  to  disclosure. 
Through  the  notice  described  in 
paragraph  (b)  of  this  section,  the 
submitter  shall  be  afforded  a  reasonable 
period  of  time  within  which  to  provide 
the  Postal  Service  with  a  detailed 
written  statement  of  any  objection  to 
disclosure.  Such  statement  shall  specify 
all  grounds  for  withholding  any  of  the 
information  under  any  exemption  of  the 
Freedom  of  Information  Act  and,  in  the 
case  of  Exemption  4,  shall  demonstrate 
why  the  information  is  contended  to  be 
a  trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential  Whenever  possible,  the 
submitter's  claim  of  confidentiality 
should  be  supported  by  a  statement  or 
certification  by  an  officer  or  authorized 
representative  of  the  submitter  that  the 
information  in  question  is  in  fact 
confidential,  has  not  been  disclosed  to 
the  public  by  the  submitter,  and  is  not 
routinely  available  to  the  public  ftom 
other  sources.  Information  provided  by  a 
submitter  pursuant  to  this  paragraph 
may  itself  be  subject  to  disclosure  under 
the  FOIA. 

(g)  Determination  that  confidential 
treatment  is  warranted.  If  the  custodian 
determines  that  confidential  treatment  is 
warranted  for  any  part  of  the  requested 
records,  he  shall  inform  the  requester  in 
writing  in  accordance  with  the 
procedures  set  out  in  {  265.7(d)  of  this 


chapter,  and  shall  advise  the  requester 
of  the  right  to  appeal.  A  copy  of  the 
letter  of  denial  shall  also  be  provided  to 
the  submitter  of  the  records  in  any  case 
in  which  the  submitter  had  been  notified 
of  the  request  pursuant  to  paragraph  (c) 
of  this  section. 

(h)  Notice  of  intent  to  disclose.  The 
custodian,  in  the  case  of  an  initial 
request  or  the  General  Counsel,  in  the 
case  of  an  appeal,  shall  consider 
carefully  a  submitter's  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  disclose 
business  information.  In  the  event  of  a 
decision  to  disclose  business 
information  over  the  objection  of  the 
submitter,  the  submitter  shall  be 
furnished  a  written  notice  which  shall 
include: 

(1)  A  description  of  the  business 
information  to  be  disclosed: 

(2)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objections  were  not  sustained;  and 

(3)  The  specific  date  upon  which 
disclosure  will  occur.  Such  notice  of 
intent  to  disclose  shall  be  forwarded  to 
the  submitter  a  reasonable  number  of 
days  prior  to  the  specified  disclosure 
date  and  the  requester  shall  be  notified 
likewise. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  business  information,  the 
General  Counsel  shall  promptly  notify 
the  submitter. 
SUnley  F.  Mires. 

Assistant  General  Counsel  Legislative 
Division. 
(FR  Do&  91-28734  Filed  11-6-91:  B:45am] 
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GENERAL  SERVICES 
ADMINISTRA'nON 

41  CFR  Part  101-47 
(FPMR  Amandmant  H-162] 

Utilization  and  DIaposal  of  Real 
Property 

agency:  Federal  Property  Resources 

Service.  General  Services 

Administration. 

ACTTOW:  Final  rule. 

SUMMAHV:  This  rule  amends  the  Federal 
Property  Management  Regulations  by 
revising  the  delegations  of  authority 
granted  to  the  Department  of  Defense, 
the  Department  of  the  Interior,  and  the 
[)epartment  of  Apiculture  for  the 
utilization  and  disposal  of  real  property 
and  related  personal  property  having  a 
total  estimated  fair  market  value  of  less 
than  $1,000.  An  increase  from  $1,000  to 
$15,000  in  the  estimated  fair  market 


value  threshold  is  intended  to  promote 
the  efficiency  of  the  disposal  process, 
expedite  the  transfer  of  property,  and 
reduce  the  manpower  and  cost  of 
disposals. 

DATES:  This  regulation  is  effective 
November  7. 1991. 

FOR  FURTHCa  INFORMATION  CONTACT: 
Marjorie  L  Lomax.  Director.  Policy  and 
Planning  Division.  Office  of  Real  Estate 
Policy  and  Sales  (202-501-0052). 

SURPLEMINTARV  MFONMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  Executive 
Order  12291  of  February  17, 1981. 
because  it  Is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others:  or 
significant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for.  and  consequences  of.  this 
rule:  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

Ust  of  Subjects  In  41  CFR  Part  in-«7 

Surplus  Government  property. 
Government  property  management. 

PART  101-47-VnLlZATK>N  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  The  authority  citation  for  part  101- 
47  continues  to  read  as  follows: 

Authority:  Sec  206(c|.  63  Stat.  390:  (40 
U.S.C.  486(c)). 

Subpart  I01-47.S-Oetegetlona 

2.  Section  101^7.801  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

1 101-47  J01    Palapatlon  to  Dapartmant  ot 


(a)  Authority  is  delegated  to  the 
Secretary  of  Chefense  to  determine  that 
excess  real  property  and  related 
personal  property  under  the  control  of 
the  Department  of  Defense  having  a 
total  estimated  fair  market  value, 
including  all  the  component  units  of  the 
property,  of  less  than  $15,000  as 
determined  by  the  Department  of 
Defense,  is  not  required  for  the  needs 
and  responsibilities  of  Federal  agencies: 
and  thereafter  to  dispose  of  said 
property  by  means  deemed 
advantageous  to  the  United  States. 
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3.  Section  101-4/  602  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9101-47.602    D«l«9ition  to  ttw 
Department  of  Agricuttur*. 

(a)  Authority  is  delegated  to  the 
Secretary  of  Agriculture  to  determine 
that  excess  real  property  and  related 
personal  property  under  the  control  of 
the  Department  of  Agriculture  having  a 
total  estimated  fair  market  value, 
including  all  the  component  units  of  the 
property,  of  less  than  $15,000  as 
determined  by  the  Department  of 
Agriculture,  is  not  required  for  the  needs 
and  responsibilities  of  Federal  agencies; 
and  thereafter  to  dispose  of  said 
property  by  means  deemed 
advantageous  to  the  United  States. 

4.  Section  101-47.603  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§101-47.603    D*t«gation  to  the 
Department  of  ttie  Interior. 

***** 

(b)  Authority  is  delegated  to  the 
Secretary  of  the  Interior  to  determine 
that  excess  real  property  and  related 
personal  property  under  his  control 
having  a  total  estimated  fair  market 
value,  including  all  components  of  the 
property,  of  less  than  $13,000  as 
determined  by  the  Secretary,  is  not 
required  for  the  needs  and 
responsibilities  of  Federal  agencies:  and 
thereafter  to  dispose  of  the  property  by 
means  most  advantageous  to  the  United 
States. 
***** 

5.  Section  101-47.604  is  amended  by 
revising  the  heading  and  paragraphs  (a] 
and  (g)  to  read  as  follows: 

§101-47.604    Delegation  to  the 
Department  of  the  Interior,  tfie  Department 
of  Health  and  Human  Services,  and  the 
Department  of  Education. 

(a)  The  Secretary  of  the  Interior,  the 
Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of 
Education,  are  delegated  authority  to 
transfer  and  to  retransfer  to  each  other, 
upon  request,  any  of  the  property  of 
either  agency  which  is  being  used  and 
will  continue  to  be  used  in  the 
administration  of  any  functions  relating 
to  the  Indians.  The  term  "property,"  as 
used  in  this  S  101-47.604,  includes  real 
property  and  such  personal  property  as 
the  Secretary  making  the  transfer  or 
retransfer  determines  to  be  related 
personal  property. 
•        *        •        •        • 

(g)  The  Secretary  of  the  Interior,  the 
Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of 


Education,  are  authorized  to  redelegate 
any  of  the  authority  contained  in  this 
S  101-47.604  to  any  officers  or 
employees  of  their  respective 
departments. 

nated:  September  27. 1991. 
Richard  G.  Auatin, 
A  dministrator  of  General  Services. 
|FR  Doc.  91-26814  Filed  ll-«-01:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6903 
IIO-943-4214-10;  IDI-15701A] 

Partial  Revocation  of  Secretarial  Order 
Dated  September  29, 1922;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  a 
Secretarial  order  insofar  as  it  ejects 
7.74  acres  of  National  Forest  System 
lands  withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  50  in  the  Nez  Perce  National  Forest. 
The  lands  are  within  a  wilderness  area 
which  precludes  power  development. 
This  action  will  open  the  lands  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  lands. 
The  lands  will  remain  closed  to  mining 
and  mineral  leasing  by  an  overlapping 
wilderness  area  withdrawal. 
EFFECTIVE  DATE:  December  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-384-3166. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated 
September  29, 1922,  which  established 
Powersite  Classification  No.  50,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Boise  Meridian 

T.  28  No.,  R.  10  E, 

Sees.  21  and  28,  tracts  37  and  38. 

The  areas  described  aggregate  7.74  acres  in 
Idaho  County. 

2.  The  lands  will  remain  closed  to  the 
mining  and  mineral  leasing  laws  by  the 
provisions  of  the  Frank  Church  River  of 
No  Return  Wilderness  Area. 

3.  At  9  a.m.  on  December  9, 1991,  the 
lands  described  in  paragraph  1  above 
shall  be  opened  to  such  forms  of 


disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  October  25, 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-26803  Filed  ll-«-91:  8:45  am) 
MUMQ  coot  uie-ss-« 


43  CFR  Public  Land  Order  6904 
lCO-930-4214-10;  COC-012M72] 

WHhdrawal  of  National  Forest  System 
Land  for  Protection  of  a  Forest 
Service  OtMervation  Site;  Colorado 

aoency:  Bureau  of  Land  Management, 
Interior. 

ACTKMn:  Public  Land  Order. 

summary:  This  order  withdraws  20 
acres  of  National  Forest  System  land 
from  mining  for  20  years  to  protect 
facilities  at  an  observation  point.  The 
land  remains  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  November  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  existing 
facilities  at  the  North  Clear  Creek  Falls 
Observation  Site: 

New  Mexico  Principal  Meridian 

Rio  Grande  National  Forest 

T.  42  N.,  R.  3  W.. 

Sec.36,EV^SEV4SWV^. 

The  area  described  contains  20  acres  of 
land  in  Hinsdale  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  the  mineral 
or  vegetative  resources  other  than  under 
the  mining  laws. 


Federal  Register  /  Vol.  56.  No.  2^6  /  Thursday.  November  7.  1991  /  Kules  and  Regulations      56937 


3.  The  witlidrawal  will  expire  20  years 
from  the  effective  date  of  this  order 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
section  204(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1714(f)  (1988).  the  Secretary  determines 
that  the  withdrawal  shall  be  extended. 

Dated:  October  25. 1991. 
DeveOTileeL 

Assistant  Secretary  of  the  Interior 

(FR  Doa  91-26692  Filed  11-6-01;  8:45  am) 

■uumo  coot  «3ie^je-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  CtMpter  I 

(GEN  Docket  No.  90-314;  FCC  91-33S] 

New  Personal  Communicatloiw 
Services 

aoency:  Federal  Communications 

Commission. 

ACnOM:  Policy  Statement  and  Order. 


:  This  Policy  Statement 
addresses  frequency  allocations  and 
other  policy  issue*  related  to  new 
personal  communications  services 
(PCS),  orders  that  an  En  Banc  hearing 
on  PCS  issues  be  scheduled,  and 
announces  tiiat  the  Commission  will 
empanel  a  PCS  technical  advisory 
committee.  This  action  provides     • 
preliminary  guidance  for  the 
development  of  PCS.  The  intended  effect 
is  to  further  regulatory  consideration  of 
PCS  issues  that  will  facilitate  industry 
develc^Nnent  of  PCS. 
EFFECnvt  OATE:  December  9. 1991. 
for  further  INFORMA'nON  CONTACT: 
Tom  Mooring,  Spectrum  Engineering 
Division.  Office  of  Engineering  and 
Technology.  (202)  653-6114. 
SUmJEMCMTARV  MFORSIATtON:  Adopted 
October  24, 1991:  released  October  25. 
1991. 

Text  of  the  Policy  Statement  and  Order 

The  Commission  issues  this  Policy 
Statement  to  provide  preliminary 
guidance  for  tfie  development  of 
personal  communications  services  (PCS) 
in  the  United  States  and  to  solicit 
additional  views  addressing  a  wide 
range  of  issues  affecting  future 
development  of  PCS.  This  Policy 
Statement  will  serve  as  the  basis  for  an 
En  Banc  hearing  that  we  believe  will 
better  inform  the  Commission  about  this 
important  communications  development. 

The  concept  of  PCS  has  grown  in 
scope  and  complexity  since  the  ideas  of 
second  generation  cordless  telephone 
service  (C^-2)  and  personal 


communications  networks  (PCNs)  were 
introduced  about  two  years  ago.  A  class 
of  mobile  and/or  portable  technologies 
and  services  is  developing  under  the 
name  of  PCS  that  promises  both 
advanced  generations  of  current  mobile/ 
portable  services  and  new  services. 
Comments  filed  in  response  to  the 
Notice  of  Inquiry  in  this  proceeding 
indicate  broad  interest  from  new  entities 
such  as  cable  TV  providers,  microwave 
common  carriers,  and  private  radio 
entities,  in  addition  to  the  local 
exchange  carriers  and  cellular  radio 
telephone  providers. '  Equipment 
manufacturers  also  have  shown  strong 
interest  in  unregulated,  wireless  office 
concepts.  Computer  manufacturers  who 
envision  PCS  providing  networking 
capabilities  for  future  personal 
computers  also  have  entered  the  Held. 
While  it  seems  certain  that  these  new 
underlying  technologies  will  offer  an 
array  of  advanced  voice  and  data 
services,  such  as  improved  wireless 
links  for  computers  and  medical 
equipment.  PCS  will  provide  the  more 
fundamental  capability  of 
communicating  directly  to  individuals 
rather  than  locations. 

The  Commission  intends  to  broadly 
defme  personal  communications 
services  and  make  available  an 
adequate  amount  of  spectrum  to  foster 
the  development  of  innovative  and 
competitive  markets  for  these  services.* 
The  spectrum  allocation  should 
facilitate  local,  regional,  national  and 
international  uses.  Additionally,  the 
spectrum  should  be  allocated  in  phases 
in  order  not  to  find  early  developments 
precluding  later  ones.  The  first  phase 
should  occur  in  1992. 

Important  equipment,  cost  and 
international  considerations  suggest  that 
a  portion  of  the  spectrum  to  be  allocated 
should  come  from  1.8  to  2JZ  GHz.  We 
recognize  that  serious  issues  may  exist 
for  the  incumbents  in  this  band  and  we 
intend  to  reallocate  the  spectrum  needed 
for  PCS  with  minimum  disruption  to 
existhtg  users.  Explorations  of  spectrum 
availability  in  that  band  should  proceed 
to  a  successful  conclusion  and  should 
answer  the  questions  dealing  with 
sharing  and  the  cost  of  substituting 
services.  We  also  observe  that  in 
preparing  for  the  1902  Worid 
Administrative  Radio  Conference 
(WARC).  the  Commission  proposed  to 
maintain  the  primary  mobile  service 
allocations  in  the  1.8  to  2.2  GHz  band. 


This  would  provide  the  United  States 
with  the  flexibility  to  implement  PCS 
based  on  domestic  needs.  We  intend  to 
consider  the  results  of  the  WARC  in 
developing  our  domestic  PCS 
allocations. 

Additionally,  PCS  developments  will 
be  encouraged  in  less  congested  banks. 
We  will  monitor  closely  current 
experiments  in  those  bands  and  license 
quickly  future  experiments  aimed  at 
utilizing  unused  frequencies  for  this 
family  of  services. 

We  will  encourage  significant 
flexibility  in  the  development  of 
technologies  and  services.  Anticipating, 
however,  difficult  Issues  dealing  with 
transmission  systems,  interference 
avoidance,  inter  and  intra  industry 
protocols,  roaming  and  other  technical 
issues,  we  will  empanel  an  advisory 
committee  to  help  resolve  those  issues. 
If  necessary,  the  advisory  committee 
will  make  recommendations  to  the 
Commission  for  establishing  rules  when 
issues  cannot  t>e  privately  resolved. 

Mobile  services  traditionally  have 
been  provided  pursuant  to  both  common 
carrier  and  private  regulatory  schemes. 
Each  has  its  advantages  and 
disadvantages.  We  lack  sufficient 
information  now  to  determine  whether 
common  carriage,  private  carriage,  or 
some  combination  of  both  concepts  will 
be  optimal  for  PCS.  The  regulatory 
scheme  we  eventually  decide  upon  will 
depend  in  part  upon  public  interest 
factors  such  as  our  desire  to  promote  the 
rapid  development  of  this  service  and 
our  interest  in  promoting  competition  in 
PCS  and  in  telecommunications 
generally.* 

Commission  policy  towards  PCS  will 
be  guided  by  these  general  conclusions. 
But  we  do  not  have  sufficient 
information  before  us  to  propose 
tentative  conclusions  on  how  all  the 
issues  should  be  resolved.  We  seek 
additional  information  on  issues  such  as 
how  licenses  should  be  assigned  and 
policies  affecting  participation  in  PCS  by 
new  entrants.  e.g.,  parties  not  currently 
engaged  in  the  provision  of 
telecommunications  services,  including 
the  application  of  pioneer's  preference 
and  possible  financial  qualifications 
issues.  The  En  Banc  hearing  will  be 


•  See  Notice  of  Inqi^ry  ^  C£N  Docket  No.  90-314. 
5  FCC  Red  3SS6  (tSSO). 

■  Contiiteni  with  tiii*  broad  definition,  we  will 
coniider  the  date  FC8  propoeed  by  Apple 
Computer.  Inc.  (RM-TBIB)  ■•  pert  of  the  family. of 
PCS  (ervicea  to  be  addreaaed  in  thia  proceeding. 


*  The  Commiaatoa  ia  in  dte  proceaa  of  formiai  a 
Small  Buiineaa  Adviaory  Commiltee.  One  of  dH 
function!  of  the  Small  Buaineai  Adviaory 
Committee  wiH  be  to  review  FCC  dockets  in  new. 
emerging  technologiet/tervjcei  and  lo  aiaeaa  the 
policy  implicalioni  of  auch  development!  on  small 
buslnessea.  induding  the  impact  on  rural  buaineaaee 
and  minority  and  female  entrepreneurs,  (nclyded  in 
thia  Committee's  work  will  be  an  asaessmeni  of  the 
potential  impact  of  PCS  allocation  and  licenaing 
decisions  on  the  participation  of  small  businesses 
end  new  entrants. 
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structured  to  address  these  and  other 
questions  relating  to  four  general  areas: 

(1)  Definition  of  personal 
communications  services,  for  example, 
the  types  of  service  anticipated  and 
demand  for  each  service  type: 

(2)  Spectrum  requirements,  such  as 
the  amount  of  spectrum  required  for 
PCS.  the  timing  of  spectrum  allocation, 
the  desirable  spectrum  for  various 
members  of  the  PCS  family  of  services, 
bandwidth  requirements,  the 
accommodation  of  current  licensees, 
and  the  ability  to  share  spectrum; 

(3)  Technologies  for  personal 
communications  services,  such  as  the 
relative  advantages  of  competing 
technologies  for  different  applications, 
the  degree  of  technical  flexibility  that 
should  be  granted  PCS  licensees,  the 
results  of  PCS  experiments  or  trials,  the 
role  of  unregulated  low  power  devices, 
and  the  need  for  mandated  Commission 
standards:  and 

(4)  Regulatory  issues,  such  as  the 
method  of  assigning  licenses,  the 
appropriate  geographic  scope  of 
Ucenses,  the  feasibility  of  a  voluntary 
negotiated  approach  to  relocating 
existing  users,  the  merits  of  exclusive  as 
compared  to  non-exclusive  assignments, 
privacy  implications  of  personal  radio- 
based  communications  services,  the 
terms  and  conditions  of  interconnection 
to  the  public  switched  network,  the  need 
for  a  new  numbering  plan,  the  need  to 
accommodate  roaming  subscribers, 
licensee  eligibility,  regulatory 
jurisdiction,  and  appropriate  regulatory 
treatment  of  PCS. 

Ordering  Clause 

Accordingly,  it  is  ordered  that,  the 
Commission  shall  hold,  on  December  5, 
1991,  an  En  Banc  hearing. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

fFR  Doc.  91-28955  Filed  11-6-91:  8:45  am| 

BiujNQ  cooe  trii-oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  87-121] 

FM  Broadcast  Services;  Short-spaced 
Station  Assignments  With  Reduced 
Facilities  and/or  Directional  Antenna 
Systems 

agency:  Federal  Communications 
Commission. 

action:  Final  rule:  notice  of  effective 
date. 


summary:  This  is  a  notice  of  the 
retroactive  effective  date  of  new  rules 
adopted  by  the  Commission  in  the 
Report  and  Order  (Report)  of  this 
proceeding  (54  FR  9800,  March  8, 1989). 
That  Report  adopted  provisions  to  allow 
routine  short-spaced  FM  broadcast 
station  assignments.  Pending  approval 
of  the  Office  of  Management  and  Budget 
(OMB)  for  new  information  collection 
requirements,  the  Report  stated  that  the 
Commission  would  issue  a  Public 
Notice,  to  be  published  in  the  Federal 
Register,  announcing  the  effective  date 
of  the  rules.  Subsequent  to  receiving 
OMB's  approval,  the  Commission  issued 
a  Public  Notice  on  June  26. 1989,  Mimeo 
No.  3384.  announcing  that  the  adopted 
riles  were  effective  as  of  the  date  of 
that  Public  Notice.  Inadvertently, 
however,  the  Public  Notice  was  not 
published  in  the  Federal  Register. 
Therefore,  the  publication  of  this 
summary  announces  the  effective  date 
retroactively. 

EFFECTIVC  date:  June  26, 1989 
(retroactive). 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Gorden.  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
9860. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Public 
Notice  of  June  26, 1989.  Mimeo  No.  3384. 
The  complete  text  of  this  Public  Notice 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street,  NW..  room  246, 
Washington.  DC  20554. 

Synopsis  of  Public  Notice 

1.  The  Report  adopted  rule  changes 
which  required  the  collection  of 
additional  information  in  FCC  Forms  301 
and  340.  Implementation  of  these  rule 
changes  was  conditioned  upon  OMB 
approval  of  modiflcations  to  FCC  Forms 
301  and  340  reflecting  the  new 
information  collection  requirements. 
Effective  June  26, 1989.  OMB  approved 
the  necessary  changes  to  FCC  Forms  301 
and  340.  Thus,  the  rule  changes  adopted 
in  MM  Docket  No.  87-121  are  effective 
as  of  that  date. 

2.  Accordingly,  the  rule  amendments 
to  47  CFR  part  73  are  retroactively 
effective  on  June  26. 1989.  This  action  is 
taken  pursuant  to  authority  contained  in 
sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154  and  303. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
|FR  Doc.  91-26795  Filed  ll-«-fll;  8:45  am| 

B4LLIMO  COOC  (riZ-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  91-176;  RM-7738] 

Radio  Broadcasting  Services;  Fortune 
and  Rohnervlll«,  CA 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  263A  from  Rohnerville  to 
Fortima,  California,  and  modifies  the 
permit  of  North  Star  Communications 
for  Station  KQEX(FM)  to  specify 
operation  on  Channel  262C2,  as 
requested,  pursuant  to  the  provisions  of 
section  1.420(i)  of  the  Commission's 
Rules.  Rohnerville  has  been  annexed  by 
Fortuna  and  no  longer  exists  as  a 
separate  community.  The  allotment  of 
Channel  262C2  to  Fortuna  will  provide 
that  community  with  its  first  local,  wide 
area  coverage  FM  transmission  service. 
See  56  FR  29615.  June  28, 1991. 
Coordinates  used  for  Channel  262C2  at 
Fortuna  are  those  for  the  presently 
authorized  site  for  Station  KQEX(FM)  at 
40-30-03  and  124-17-10.  With  this 
action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE  December  23. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-176, 
adopted  October  22, 1991.  and  released 
November  4, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 
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PART  73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73,202   (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Channel  263A.  Rohnerville, 
and  adding  Channel  262C2,  Fortuna. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Medial  Bureau. 
[FR  Doc.  91-26959  Filed  11-6-91;  8:45  am) 
MUMO  COOC  arii-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  01-211;  RM-7S48] 

Radio  Broadcasting  Services;  Tallulah, 
LA 

AQENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Sharing,  Inc.,  licensee  of 
Station  KBYO-FM,  Channel  285A. 
Tallulah,  Louisiana,  substitutes  Channel 
283C3  for  Channel  285A  at  Tallulah,  and 
modifies  Station  KBYO-FM's  license  to 
specify  operation  on  the  higher  powered 
channel.  See  56  FR  33413.  July  22, 1991. 
Channel  283C3  can  be  allotted  to 
Tallulah  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  transmitter  site  specified  in 
Station  KBYO-FMs  license.  The 
coordinates  for  Channel  283C3  at 
Tallulah  are  North  Latitude  32-24-10 
and  West  Longitude  91-04-00.  With  this 
action,  this  proceeding  is  terminated. 

effective  date:  December  23. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-211, 
adopted  October  24. 1991,  and  released 
November  4. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street,  NW..  Washington.  DC 
20036. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

S  73.202    (Amended! 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  removing  Channel  285A  and  adding 
Channel  283C3  at  Tallulah. 

Federal  Communications  Commission. 
Michael  C  Ruger. 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau, 
(FR  Doc.  91-28960  Filed  11-6-91:  8:45  am| 

MLLMO  COOC  (712-01^1 


47  CFR  Part  73 

[MM  Docket  No.  M>-587;  RM-7479] 

Radio  Broadcasting  Services; 
Tusculum,  TN 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Tusculum  Regional 
Broadcasting  Company,  allots  Channel 
276A  to  Tusculum.  Tennessee.  See  55  FR 
49923.  December  3. 1990.  Channel  27eA 
can  be  allotted  to  Tusculum.  Tennessee, 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
8.0  kilometers  (5.0  miles)  east  to  avoid  a 
short-spacing  to  Station  WIMZ-FM. 
Channel  278C,  Knoxville,  Tennessee. 
The  coordinates  for  the  allotment  of 
Channel  27eA  at  Tusculum  are  North 
Latitude  36-10-58  and  West  Longitude 
82-40-14.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  Date:  December  23. 
1991. 

The  window  period  for  filing 
applications  will  open  on  December  24. 
1991,  and  close  on  January  23, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-587. 
adopted  October  24. 1991.  and  released 
November  4. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
-this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street,  NW.,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Channel  276A. 
Tusculunu^ 

Federal  CocMnunicalions  Commission. 
Michael  C  lluger. 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-28861  Filed  11-6-91: 8:45  am| 

■NJJNO  COOC  SriKOI-M 


47  CFR  Part  73 

[MM  Docket  No.  91-107;  RM-7640] 

Radio  Broadcasting  Services; 
Huntingdon  and  Atwood,  TN 

AQENCY:  Federal  Communications 

Commission. 

action;  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Big  Tenn  Communications 
Company,  Inc.,  reallots  Channel  229A 
from  Huntingdon  to  Atwood,  Tennessee. 
See  56  FR  18558,  April  23. 1991.  Channel 
229A  can  be  allotted  to  Atwood  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  site  restriction  of  4.8 
kilometers  (3.0  miles)  south  to 
accommodate  Big  Tenn's  desired 
transmitter  site.  The  coordinates  for  the 
allotment  of  Channel  229A  to  Atwood, 
Tennessee,  are  North  Latitude  35-56-00 
and  West  Longitude  88-40-00.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  December  23. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Pamela  blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-107, 
adopted  October  24, 1991,  and  released 
November  4, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  "The  complete  text  of 
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this  decision  may  also  be  purchased 
^m  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authoriiy:  47  U.S.C.  154,  303. 

$73,202    [AnMnded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Channel  229A  at 
Huntingdon  and  adding  Channel  229A. 
Afwood. 

Federal  Communications  Commission. 
Michael  C  Rugcr, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  91-28958  Filed  11-^-91:  8:45  am) 
anxMQ  cooe  trii-oi-ii 


DEPARTMENT  OF  TRANSPORTATION 

National  Higdway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docfc*t  No.  91-2;  Notic*  12] 
RIN  2127-AE16 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Mooting  of  petition  for 
reconsideration;  Tinal  rule. 


SUMMARY:  This  notice  moots  a  petition 
by  Ford  Motor  Company  for 
reconsideration  of  the  effective  dates  of 
the  final  rule  first  permitting,  then 
requiring  center  high-mounted  stop 
lamps  (CHMSLs)  on  vehicles  other  than 
passenger  cars  (light  trucks).  Ford  had 
requested  that  the  effective  dates  for 
both  permissive  and  mandatory 
installation  of  CHMSLs  be  delayed  until 
the  effective  date  for  the  amendment 
permitting  the  combination  of  light  truck 
CHMSLs  with  cargo  lamps,  if  that  date 
were  later.  The  petition  is  mooted 
because  the  agency,  in  this  notice,  is 
am»;nding  Federal  Motor  Vehicle  Safety 
Standard  No.  106,  as  proposed,  to  allow 
the  physical  combination  (but  not  the 
optical  combination)  of  cargo  lamps 
with  light  truck  CHMSLa  with  an 
effective  date  that  coincides  with  the 


effective  date  for  permissive  instailat'on 
of  light  truck  CHMSLj. 
DATES:  The  effective  dale  of  the  final 
rule  is  December  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine.  Office  of 
Rulemaking,  NHTSA  (202-366-5280). 
SUPPt^MENTARV  INFORMATION:  On  April 
19, 1991.  NHTSA  published  a  final  rule 
requiri.ng  the  installation  of  center  high- 
mounted  stop  lamps  (CHMSL's)  on 
multipurpose  passenger  vehicles,  trucks, 
and  buses  with  an  overall  width  of  less 
than  80  inches,  and  whose  GAWR  is 
10.000  pounds  or  less  (referred  to,  for 
convenience,  as  "light  truck  CHMSLs") 
(56  FR  16015).  The  final  rule  requires 
mandatory  installation  of  light  truck 
CHMSL's  vehicles  manufactured  on  and 
after  September  1. 1993.  with  optional 
installation  of  conforming  lamps 
permitted  as  of  September  1, 1992. 
Simultaneously,  NHTSA  published  a 
supplemental  notice  of  proposed 
rulemaking  to  allow  cargo-bed  lamps  to 
be  physically  combined,  but  not 
optically  combined,  with  light  truck 
CHMSLs  (56  FR  16052).  The  proposed 
effective  date  of  this  amendment  was 
September  1, 1992. 

Petition  for  Reconsideration 

.   Ford  Motor  Company  filed  the  only 
petition  for  reconsideration  of  the  light 
truck  CHMSL  final  rule.  It  requested 
that  the  optional  and  mandatory 
effective  dates  (September  1, 1992,  and 
September  1, 1993,  respectively)  be 
stated  in  alternative  terms,  namely 
September  1. 1992  or  1993,  or  the  actual 
effective  date  of  the  rule  permitting  the 
combination  of  light  triick  CHMSLs  and 
cargo-bed  lamps. 

The  reason  for  Ford's  request  is  its 
intention  to  offer  the  combination  lamps 
in  several  of  its  products  lines, 
beginning  with  the  1992  model  year.  It 
was  concerned  that  the  proposed 
effective  date  of  September  1, 1992 
might  be  delayed.  However,  this  notice 
responds  to  Ford's  concern  by  adopting 
an  effective  date  that  is  30  days  after 
publication  of  the  notice  in  the  Federal 
Register,  thereby  mooting  the  petition 
for  reconsideration. 

Combining  the  Light  Truck  CHMSL 
With  a  Cargo  Lamp 

The  supplemental  NPRM  was  issued 
in  response  to  requests  by  Chrysler, 
Ford,  and  General  Motors  that  the 
CHMSL  be  permitted  to  be  combined 
with  the  cargo-bed  lamp  typically  found 
on  the  rear  of  the  cab  of  pickup  trucks. 
They  reasoned  that  despite  the  specific 
prohibition  in  S5.4  against  the  combining 
of  a  CHMSL  with  any  other  lamp,  the 
combination  of  a  CHMSL  with  a  cargo- 


bed  lamp  would  have  absolutely  no 
negative  safety  effect  because  of  the 
nature  and  use  of  the  two  lamps.  The 
cargo-bed  lamp  is  a  white  colored  lamp 
actuated  by  the  user  for  illuminating  thp 
cargo  area  of  the  truck  body  bed.  It  is 
typically  electrically  connected  to  the 
interior  dome  lamp.  Thus,  the  likelihood 
of  driving  with  the  cargo-bed  lamp 
illuminated  is  low.  Commenters  also 
said  that  the  two  lamps  v/ould  not  likely 
be  optically  combined,  since  they  are 
two  different  colors,  but  they  could  be  in 
a  common  housing,  possibly  with  a 
cargo  lamp  flanking  each  side  of  the 
CHMSL  for  symmetrical  appearance. 
General  Motors  specifically  suggested  a 
prohibition  of  optical  combination, 
however. 

The  agency  saw  no  reason  to  prohibit 
the  physical  combination  of  a  CHMSL 
and  a  cargo  lamp.  However,  it  was 
concerned  about  the  possible  effect  on 
safety  of  an  optical  combination,  and 
did  not  propose  to  allow  it. 

Although  the  rule  permits  the  use  of  a 
physically  combined  CHMSL  and  cargo 
lamp,  manufacturers  must  ensure  that 
the  combined  lamp  does  not  operate  in 
such  a  way  as  to  impair  the 
effectiveness  of  the  CHMSL.  a  lamp 
required  by  Standard  No.  106. 

Conunents  on  the  Supplemental 
Proposal 

Ford,  General  Motors  (GM),  Chrysler 
Corporation,  and  Truck-Lite  filed 
comments  on  the  supplemental 
proposal,  and  were  unanimous  in  their 
support  of  it.  The  questions  and 
concerns  raised  were  minor,  and  are 
discussed  below. 

A.  Definition  of  Cargo-Bed  Lamp 

NHTSA  proposed  that  a  cargo-bed 
lamp  be  defined  as  "a  lamp  that  is 
mounted  on  the  rear  of  the  cab  of  a 
truck  or  multipurpose  passenger  vehicle 
with  an  open  cargo  bed  and  that  is  used 
to  illuminate  the  cargo  bed." 

Ford  commented  that  the  proposed 
definition  limited  the  application  of  the 
lamp  to  vehicles  that  have  open  cargo 
beds.  It  noted  that  the  lamps  can  also 
serve  as  a  utility  lamp  on  closed 
vehicles  such  as  vans  and  utility  trucks 
to  illuminate  the  area  to  the  rear  of  the 
vehicle  where  cargo  would  be  loaded 
and  unloaded.  Ford  suggested  that  the 
lamp  be  called  simply  a  "cargo  lamp", 
and  defined  as  a  supplemental  lamp  that 
provides  "illumination  to  the  rear  of  the 
vehicle  or  the  vehicle  cab  to  unload 
cargo  or  equipment  in  an  environment  of 
insufficient  light." 

NHTSA  concurs  in  principle  with  this 
comment.  It  has  no  wish  to  restrict  the 
definition  so  as  to  exclude  lamps  that 
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aid  in  unloading  cargo  from  vehicles 
other  than  those  with  open  beds. 
Accordingly,  NHTSA  has  decided  to 
rename  the  lamp  a  "cargo  lamp",  and  to 
define  it  as  a  "lamp  that  is  mounted  on 
the  exterior  of  a  multipurpose  passenger 
vehicle,  truck,  or  bus  for  the  purpose  of 
providing  illumination  to  load  and 
unload  cargo." 

B.  Permitting  Optically  Combined  Cargo 
Lamps  and  Light  Truck  CHMSLs 

In  its  comments,  Ford  requested  that 
NHTSA  consider  allowing  optically 
combined  cargo  lamps  and  light  truck 
CHMSLs  in  future  rulemaking  stating 
that  this  would  offer  efficiencies  in  cost, 
manufacturing,  and  design.  The  agency 
is  agreeable  to  considering  this  issue  in 
a  future  rulemaking,  and  invites 
interested  persons  to  provide 
information  and  views  on  the 
performance  of  such  lamp  combinations. 

C.  Whether  a  Separate  Lens  Must  Be 
Used  for  Each  Lamp  Function 

GM  commented  that  the  definition 
NHTSA  proposed  for  "optically 
combined"  could  be  interpreted  as 
requiring  separate  lenses  for  cargo  lamp 
and  CHMSL  functions.  It  anticipates 
that  a  combination  lamp  would  have  a 
dual  molded,  two-color,  one-piece  lens. 
Because  NHTSA's  proposed  definition 
included  the  words  "where  the  optically 
functional  lens  area  of  the  lamp  is 
wholly  or  partially  common  to  two  or 
more  lamp  functions"  (emphasis 
supplied),  GM  fears  that,  in  the  case  of  a 
one-piece  two-color  lens,  the  "optically 
functional  lens  area"  of  such  a  lens 
could  be  interpreted  as  all  Inclusive  of 
the  optics  on  both  the  red  and  crystal 
part  of  the  one  piece  lens,  and  hence 
forbidden  as  an  "optical  combination." 

NHTSA  notes  that  the  definition  of 
"optically  combined"  that  was  adopted 
on  June  7, 1991  (the  definiUon  in  SAE 
|387),  pursuant  to  another  rulemaking, 
contains  much  the  same  language  as 
was  quoted  above.  The  newly  adopted 
definition  includes  the  phrase  "where  its 
optically  functional  lens  area  is  wholly 
or  partially  conunon  to  two  or  more 
lamp  functions."  Thus,  the  recent 
amendment  has  not  addressed  GM's 
concern. 

NHTSA  does  not  consider  a 
combination  CHMSL/cargo  lamp  which 
uses  a  dual-molded,  two-color,  one- 
piece  lens  to  be  "optically  combined", 
provided  that  the  light  80urce(s]  for  each 
mdependent  lighting  function  (CHMSL 
or  cargo]  contribute  hght  solely  for  that 
function.  Such  an  arrangement  results  in 
separate  optically  functional  lens  areas 
for  each  independent  lighting  function, 
and  therefore  is  excluded  from  the 
definition  of  "optically  combined"  in 


SAE  J387.  Therefore,  GM's  concern  that 
a  two-color  lens  would  not  be  permitted 
is  unfounded. ' 

D.  Allowance  of  CHMSLs  Prior  to 
Optional  Compliance  Date 

The  remark  appeared  under 
"Proposed  effective  date"  in  the 
supplemental  proposal  that  "CHMSLs 
may  not  be  installed  on  light  trucks 
before"  the  optional  effective  date  of 
September  1. 1992.  Truck-Lite 
commented  that  it  was  its  understanding 
that  such  lamps  could  be  installed 
before  the  optional  effective  date  as 
long  as  they  did  not  impair  the 
effectiveness  of  the  lighting  equipment 
required  by  Standard  No.  108.  Ford  filed 
a  similar  comment.  Both  cited  relevant 
agency  interpretations. 

Both  Truck-Lite  and  Ford  are  correct. 
A  CHMSL  may  be  installed  on  a  vehicle 
manufactured  before  September  1, 1992, 
even  if  it  does  not  meet  light  truck 
CHMSL  requirements,  as  long  as  it  does 
not  impair  the  effectiveness  of  the 
required  lighting  equipment  (S5.1.3  of 
Standard  No.  106,  allowing 
supplemental  lamps,  subject  to  the 
prohibition  against  impairment).  If  a 
manufacturer  of  trucks  or  multipurpose 
passenger  vehicles  chooses  to  install  a 
light  truck  CHMSL  on  a  vehicle 
manufactured  between  September  1, 
1992.  and  September  1, 1993  (or,  as 
required,  installs  it  on  a  vehicle 
manufactured  on  and  after  September  1, 
1993),  he  must  comply  with  all  the 
requirements  for  light  truck  CHMSLs. 

Effective  Date 

The  effective  date  of  the  amendment 
allowing  the  combining  of  a  CHMSL 
with  a  cargo  bed  lamp  is  30  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  agency  wishes  to 
encourage  introduction  of  light  truck 
CHMSLs  at  the  earliest  practicable  time. 
There  are  indications  that 
manufacturers  want  to  combine  cargo 
lamps  with  CHMSLs,  and  an  early 
effective  date  for  the  amendment 
adopted  by  this  notice  will  allow  them 
to  do  so.  Accordingly,  it  is  hereby  found 
for  good  cause  shown  that  an  effective 
date  earlier  than  one  year  after  issuance 
of  the  final  rule  is  in  the  public  interest. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  major  within 
the  meaning  of  Executive  Order  12291 
"Federal  Regulation,"  or  significant 
under  Department  of  Transportation 


regulatory  policies  and  procedures.  The 
rule  is  permissive  in  nature.  NHTSA 
does  not  know  the  extent  to  which 
manufacturers  will  take  advantage  of 
the  amendment.  Manufacturers  which 
do  80  may  realize  cost  savings  of  no 
more  than  several  dollars  per  vehicle. 
Thus,  the  effects  of  the  amendments  are 
so  minimal  that  preparation  of  a  full 
regulatory  evaluation  is  not  necessary. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  effect  upon  a  substantial 
number  of  small  entities.  Lamp 
manufacturers  and  manufacturers  of 
vehicles  with  cargo  lamps  are  generally 
not  small  business  within  the  meaning 
of  the  Regulatory  Flexibility  Act. 
Further,  small  organizations  and 
governmental  jurisdictions  will  not  be 
significantly  affected  as  the  price  of  new 
vehicles,  if  equipped  with  a  combination 
lamp,  should  not  be  more  than 
minimally  impacted.  Accordingly,  no 
Regulatory  Flexibility  Analysis  has  been 
prepared. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for 
purposes  of  the  National  Environmental 
Pohcy  Act  The  rule  will  not  have  a 
significant  effect  upon  the  environment, 
as  there  should  be  a  slight  decrease  in 
materials  required  by  the  manufacture 
of  a  combination  lamp  rather  than  two 
separate  lamps,  if  a  manufacturer 
wishes  to  avail  itself  of  the  option  of 
combining  a  cargo  lamp  with  a  center 
highmounted  stop  lamp. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism."  It  has  been 
determined  that  the  rule  does  not  have 
su^icient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  SubjecU  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART  571-{AMENDED1 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  1392. 1401. 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50. 

2.  In  5  5n.l0a  S4  Definitions,  of 
Standard  No.  108,  a  definition  of  "cargo 
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lamp"  is  added  in  alphabetical  order, 
apd  S5.4  it  revised,  to  read: 

{571.108    Standard  Na  1M;  Lamp*, 

rafladtv*  d«v(c««,  and  associated 

spulpfTwnt. 

«        •        •        •        • 

S4.  Definitions. 

•  •        *        •        • 

Cargo  lamp  is  a  lamp  that  is  mountud 
on  a  multipurpose  passenger  vehicle, 
truck,  or  bus  for  the  purpose  of 
providing  illumination  to  load  or  unload 
cargo. 

•  •        •        •        • 

S5.4    Equipment  combinations.  Two 
or  more  lamps,  reflective  devices,  or 
items  of  associated  equipment  may  be 
combined  if  the  requirements  for  each 
lamp,  reflective  device,  and  item  of 
associated  equipment  are  met,  with  the 
following  exceptions: 

(a)  No  high-mounted  stop  lamp  shall 
be  combined  with  any  other  lamp  or 
reflective  device,  other  than  with  a 
cargo  lamp. 

(b)  No  high-mounted  stop  lamp  shall 
be  combined  optically,  as  deHned  by 
SAE  Information  Report  ]387 
Terminology — Motor  Vehicle  Lighting 
NOV  87,  with  any  cargo  lamp. 

(c)  No  clearance  lamp  shall  be 
combined  optically,  as  defined  by  SAE 
Information  Report  J387  Terminology — 
Motor  Vehicle  Lighting  NOV  87,  with 
any  taillomp. 

Issued  on:  November  1, 1991. 
ferry  Ralph  Cmry. 
Administrator. 
[FR  Doc  91-28855  Filed  11-e-«l:  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
U.S.  Fish  and  WHdttfe  Service 
50  CFR  Part  16 
RIN  loie-ABsa 

Importation  or  Shipment  of  Injurloua 
Wildlife:  Zetira  Mussel 

AOENCV:  Fish  and  WUdlife  Service, 
Interior. 

ACTKNC  Final  rule. 

SUMMAMV:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  amends  50  CFR  16.13 
by  adding  the  zebra  mussel  [Dreissena 
polymorpha),  a  small  bivalve  mollusk 
native  to  Europe,  to  the  list  of  injurious 
fish,  moUusks,  and  crustaceans.  By  this 
action,  the  Service  prohibits  importation 
into,  acquisition,  or  transportation  of 
live  zebra  mussels,  veiigers  or  viable 
eggs  thereof  between  the  continental 
Ur**ed  States,  the  District  of  Columbia, 


Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States. 
EFFECTIVE  DATE:  December  9. 1991. 
ADDHESSES:  Chief,  Division  of  Fish  and  ' 
Wildlife  Management  Assistance,  U.S. 
Fish  and  Wildlife  Service.  Mail  Stop 
820-ARLSQ.  1849  C  Street,  NW.. 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATIOM  CONTACT. 
Dr.  James  C.  Geiger,  Chief,  Division  of 
Fish  and  Wildlife  Management 
Assistance,  telephone  (703)  358-1718. 
SUPFLEMENTARV  MFOmiATtON:  The 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (Pub. 
L  101-646. 104  Stat.  4761)  was  passed  by 
Congress  on  October  27, 1990.  and 
signed  by  President  Bush.  Section  1208 
of  that  law  contains  a  provision  that 
amends  the  Lacey  Act  (18  U.S.C  42)  by 
adding  the  zebra  mussel  [Dreissena 
polymorpha)  to  the  list  of  injurious 
animals  contained  therein.  This  requires 
addition  of  the  zebra  mussel  to 
implementing  regulations  in  50  CFR 
18.13. 

Descriptioii  of  the  Final  Rule 

The  regulations  contained  in  50  CFR 
part  16  implement  the  Lacey  Act  (18 
U.S.C.  42)  as  amended.  Under  the  terms 
of  that  law,  the  importation  of  certain 
named  wildlife  is  prohibited,  with 
exceptions.  Additionally,  the  Secretary 
of  the  Interior  is  authorized  to  prescribe 
by  regulations  other  nonindigenous  wild 
animals,  or  viable  eggs  thereof,  which 
are  deemed  to  be  injurious  or  potentially 
injurious  to  the  health  and  welfare  of 
human  beings,  to  the  interests  of 
agriculture,  forestry,  and  horticulture,  or 
the  welfare  and  survival  of  wildlife  or 
wildlife  resources  of  the  United  States. 
The  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
added  the  zebra  mussel  to  the  statutory 
list.  The  Service  accordingly  amends  50 
CFR  16.13  to  reflect  the  present  list  of 
prohibited  wildlife.  By  adding  the  zebra 
mussel  [Dreissena  polymorpha]  to  the 
list  of  injurious  Hsh,  molhisks,  and 
crustaceans  in  18  U.S.C.  42  and  now  in 
50  CFR  16.13,  their  acquisition, 
importation  into,  or  transportation 
between  the  continental  United  States, 
the  District  of  Columbia,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States  by  any  means  whatsoever  is 
prohibited  except  by  permit  for 
zoological,  educational,  medical,  or 
scientific  purposes,  or  by  Federal 
agencies  without  a  permit  solely  for 
their  own  use  upon  filing  a  written 
declaration  with  the  District  Director  of 
Customs  at  the  port  of  entry.  In  addition, 
no  live  zebra  mussel,  viable  eggs,  or 


progeny  thereof  acquired  under  permit 
may  be  sold,  donated,  traded,  loaned,  or 
transferred  to  any  other  person  unless 
such  person  has  a  permit  issued  by  the 
Director  of  the  Ser>ice.  The  interstate 
transportation  of  any  live  zebra  mussels, 
veiigers  or  viable  eggs  thereof  that 
currently  may  be  held  in  the  United 
States  for  any  purpose  not  otherwise 
permitted,  would  be  prohibited. 

Required  Detenninatioiis 

This  rulemaking  amends  the  list  of 
prohibited  species  in  50  CFR  16.13  to 
accurately  reflect  the  addition  made  by 
section  1208  of  Pub.  L  101-646,  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990, 
which  amends  the  U.S.  Code  (18  U.S.C. 
42)  by  adding  the  zebra  mussel  to  its  list 
of  injurious  animals.  In  order  to  update 
the  Code  of  Federal  Regulations  to 
conform  with  Public  Law  101-646,  it  is 
necessary  to  add  this  species  to  the 
implementing  regulations  (50  CFR  16.13). 
The  Service  accordingly  fmds  that 
notice  and  public  procedure  are 
impracticable,  uimecessary.  and 
contrary  to  the  public  interest  This 
rulemaking  involves  no  discretionary  or 
policy  decisionmaking  on  the  part  of  the 
Service,  but  merely  amends  its 
regulation  to  reflect  a  change  in  statute. 
As  such,  neither  a  Determination  of 
Effects  nor  an  Environmental 
Assessment  were  required  or  prepared 
in  conjunction  with  this  rulemaking. 

Informatioa  Collactioii  Requirements 

This  final  rule  contains  no  information 
collection  requirements  for  which  Office 
of  Management  and  Budget  approval  is 
required  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  50  CFR  Part  16 

Fish,  Imports,  Reporting  and 
recordJieeping  requirements. 
Transportation.  Wildlife. 

Accordingly.  50  CFR  part  16  is 
amended  as  described  below: 

PART  16— INJURIOUS  WILOUFE 

1.  The  authority  citation  for  pari  16  is 
revised  to  read  as  follows: 

Authority:  18  U.S.C  42  and  16  U.S.C 
42<a)(l). 

2.  Section  16.13(aKl)  is  revised  to  read 
as  follows: 

$16.13    Importation  Of  Ive  or  dead  fWi, 
moHuska,  and  cruataceane,  or  their 
progeny  or  eggs. 

(a)(1)  The  importation,  transportation, 
or  acquisition  is  prohibited  of  any: 

(i)  Live  fish  or  viable  eggs  of  the 
family  Clariidae: 
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(ii)  Live  crustaceans  or  viable  eggs  of 
mitten  crabs,  genus  Eriochein  and 

(iii)  Live  mollusks,  veiigers  or  viable 
eggs  of  zebra  mussels,  genus  Dreissena: 
Provided  That  the  Director  may  issue 
permits  authorizing  the  importation, 
transportation,  and  possession  of  such 
live  fish,  crustaceans,  mollusks  or  viable 
eggs  or  progeny  thereof  under  the  terms 
and  conditions  set  forth  in  S  16.22. 

Dated:  March  9, 1991. 
Richard  N.  Smith, 
Deputy  Director. 
[FR  Doc.  91-26733  Filed  11-6.«1;  8:45  am] 

BILUNQ  COOC  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  672 
[Docket  No.  9001164-1042] 

Groundfish  of  the  GuH  of  Alaaka 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Establishment  of  directed 
fishing  allowances;  notices  of  closure  to 


directed  Hshing;  change  or  reporting  and 
recordkeeping  requirements:  correction. 

SUMMARY:  This  action  corrects  a  notice 
that  established  directed  fishing 
allowances  and  closed  directed  fisheries 
for  pollock  in  the  Western  and  Central 
pollock  subareas  of  the  Gulf  of  Alaska 
and  changed  reporting  and 
recordkeeping  requirements.  This 
correction  is  necessary  to  inform  the 
public  of  an  alteration  to  the  closure 
dates  for  pollock  in  the  Western  Pollock 
Subarea  (WSA)  and  in  the  Central 
Pollock  Subarea  (CSA). 

The  original  closure  predictions  were 
based  on  processor  surveys  and 
telephone  contacts  with  the  industry 
prior  to  openings  on  October  21, 1991. 
Since  that  time,  a  significant  shift  of 
harvest  effort  from  one  subarea  to 
another  occurred,  causing  the  need  to 
change  these  closure  dates  from  12 
noon,  Alaska  local  time  (A.l.t.),  October 
26, 1991.  in  the  WSA,  and  4  p.m.,  A.l.t.. 
October  24. 1991,  in  the  CSA,  to  12  noon. 
A.l.t..  October  25, 1991.  for  both 
subareas. 

EFFECTIVE  DATE:  October  24, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharett,  Fisheries 


Management  Division,  NMFS.  907-586- 

7228. 

SUPPLEMENTARY  INFORMATION:  In  rule 
document  91-95563  beginning  on  page 
55096  in  the  issue  of  Thursday,  October 
24, 1991,  make  the  following  corrections: 

1.  On  page  55096.  first  column,  under 
EFFECTIVE  DATES,  the  second  sentence 
should  read:  "Notice  of  closure  for  (1) 
the  Western  Pollock  Subarea  (WSA).  12 
noon,  A.l.t.,  October  25, 1991:  and  (2)  the 
Central  Pollock  Subarea  (CSA),  12  noon, 
A.l.t.,  October  25, 1991,  both  through  the 
remainder  of  the  fishing  year." 

2.  On  page  55096.  under 
ESTABUSHMENT  OF  DIRECTED 
nSHlNG  ALLOWANCES  AND 
CLOSURES  TO  DIRECTED  FISHING,  in 
the  third  column,  eleventh  line,  change 
"October  26, 1991",  to  read  "October  25, 
1991",  and  on  the  tivelfth  line,  change 
"October  24, 1991",  to  read  "October  25, 
1991." 

Dated:  November  1. 1991. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Mamtgement,  National 
Marine  Fisheries  Servii  e. 
(FR  Doc.  91-26853  Filed  11-6-91-  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rutes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  rule 
making   pnor  to  the  adoption  of   the  final 
rules. 


DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 
10  CFR  Part  600 

Financial  Assistance  Rules; 
Miscellaneous  Changes 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  proposes  a  number  of 
revisions  to  subparts  A  and  B  of  the 
Financial  Assistance  Rules.  10  CFR  part 
600,  some  of  which  reflect  desired  policy 
changes,  some  of  which  are  updates  to 
the  Rules,  and  some  of  which  correct 
errors  in  the  Rules. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by 
December  9, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to:  )anies  }.  Cavanagh, 
Director.  Business  and  Financial  Policy 
Division  (PR-122),  Office  of 
Procurement,  Assistance  and  Program 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  F.  Sharp,  Business  and 

Financial  Policy  Division.  (PR-122). 

U.S.  Department  of  Energy.  1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-8192. 
Linda  Johnson,  Office  of  the  Assistant 

General  Counsel  Procurement  and 

Finance  (GC-34).  U.S.  Department  of 

Energy,  Washington,  DC  20585,  (202) 

586-1900. 
SUPPtfMENTARY  INFORMATION: 

Tabic  of  Contents 

I.  Inlroduction 

II.  Proposed  Changes  to  10  CFR  part  800. 

III.  Review  Under  Executive  Order  12612. 

IV.  Review  under  Executive  Order  12291. 

V.  Review  under  the  Regulatory  Flexibility 

Act. 

VI.  Review  under  the  Paperwork  Reduction 

Act. 

VII.  Review  under  the  National 
Envirbninentat  Policy  Act. 


VIII.  Public  Comments, 
I.  Introduction 

The  DOE  is  today  proposing  to  amend 
its  Financial  Assistant  Rules  (Rules)  to 
implement  desired  policy  changes, 
update  the  Rules  and  correct  errors 
contained  therein.  The  changes  will  (1) 
state  the  need  to  comply  with  DOE 
regulations  regarding  the  use  of  human 
subjects  in  research;  (2)  expand  the 
criteria  justifying  a  non-competitive 
fmancial  assistance  award  to  include  a 
statutory  mandate  to  make  an  award  to 
a  speciHc  recipient;  (3)  include 
provisions  to  comply  with  Executive 
Order  12699,  Seismic  Safety  of  Federal 
and  Federally  assisted  or  Regulated 
New  Building  Construction;  (4)  revise 
the  criteria  for  selection  of  unsolicited 
applications  to  state  that  the 
determination  that  a  competitive 
solicitation  would  be  inappropriate  must 
be  made  in  light  of  other  solicitations 
the  DOE  may  already  have  issued  or  be 
planning  to  issue;  (5)  elaborate  on  the 
nature  of  the  information  needed  in  the 
Federal  Register  notice  to  explain  why 
an  award  is  being  made  in  response  to 
an  unsolicited  proposal;  (6)  change  the 
title  of  S  600.16;  (7)  modify  the  merit 
review  requirements  to  allow  a  decision 
not  to  merit  review  a  renewal  award  to 
be  made  closer  in  time  to  the  beginning 
date  of  the  renewal  with  appropriate 
approval:  (8)  change  the  words 
"evaluator"  and  "evaluation"  in 
§  600.16(i)  to  "reviewer"  and  "review"  to 
conform  to  the  terminology  used  in  that 
section;  (9)  codify  previously  published 
class  deviations  for  the  Small  Business 
Innovation  Research  (SBIR)  program 
and  make  conforming  changes 
elsewhere  in  the  Rules;  (10)  eliminate 
the  payment  provisions  regarding  the 
letter  of  credit  system;  (11)  clarify  the 
requirement  regarding  single  bid  or  sole 
source  procurements  under  research 
awards;  (12)  correct  the  reference  in 
§  600.119(d)  from  600.118  to  600.33;  (13) 
change  the  reference  in  §  600.120(c)  from 
Attachment  F  of  0MB  Circular  A-110  to 
OMB  Circular  A-133;  (14)  delete 
references  to  the  Intergovernmental 
Cooperation  Act  of  1968  in  §§  600.113 
and  600.421  and  the  Indian  Self- 
Determination  Act  in  §  600.421;  (15) 
update  an  address  included  in  §  600.14; 
and  (16)  correct  typographical  errors  in 
5§  600.103,  600.113,  600.420,  600.424.  and 
600.436. 

Language  is  being  added  to  §  600.2  to 
highlight  the  requirement  that  research 


recipients  using  human  subjects  must 
comply  with  10  CFR  part  745. 

The  inclusion  of  an  additional  ground 
for  justifying  the  award  of  financial 
assistance  on  a  noncompetitive  basis 
recognizes  that  at  times  there  is  a 
statutory  requirement  to  award  funds  to 
a  specific  recipient. 

The  provision  concerning  the  use  of 
seismic  design  and  construction 
standards  whenever  Federal  grants, 
loans  or  contracts  are  used  for  all  or 
part  of  the  construction  costs  is  included 
to  comply  with  Executive  Order  12699  of 
January  5, 1990.  Seismic  Safety  of 
Federal  and  Federally  Assisted  or 
Regulated  New  Building  Construction. 

The  criteria  for  selection  of  an 
unsolicited  application  is  changed  to 
provide  that  a  determination  that  a 
project  would  be  inappropriate  for  a 
competitive  solicitation  is  not  by  itself  a 
sufficient  ground  to  award  it.  Recent, 
current,  or  planned  solicitations  must 
also  be  considered  in  deciding  whether 
to  award  an  unsolicited  proposal. 

The  requirement  to  publish  in  the 
Federal  Register  an  explanation  for 
making  an  award  in  response  to  an 
unsolicited  proposal  is  being  eleborated 
to  stipulate  that  the  explanation  must 
also  address  the  selection  criteria  for 
unsolicited  proposals. 

The  title  of  §  600.16  is  being  changed 
to  "Objective  Merit  Review"  because 
the  entire  merit  review  process  is  the 
subject  of  the  section,  not  just  the 
affiliation  of  reviewers  as  the  present 
title  states. 

The  provisions  regarding  the  merit 
review  of  applications  currently  provide 
that  a  determination  not  to  conduct  a 
merit  review  of  a  project  at  renewal 
must  be  made  no  later  than  one  year 
prior  to  the  renewal  date.  The  change 
proposed  here  would  permit  a  waiver  of 
the  one  year  requirement  so  long  as  the 
project  officer's  supervisor  and  the 
responsible  official  concur  in  that 
determination  and  a  review  for  technical 
merit  is  included  as  part  of  the 
determination.  It  also  clarifies  the  point 
that  awards  which  do  not  go  through  the 
merit  review  process  are  subject  to  the 
requirements  established  for  award  of 
noncompetitive  financial  assistance. 

The  words  "evaluator"  and 
"evaluation"  in  §  600.16(i)  are  being 
changed  to  "reviewer"  and  "review." 
The  former  terms  have  been  in  the  Rules 
for  a  number  of  years  and  were 
inadvertently  retained  when  this  section 
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was  revised  in  October,  1988  to  add  the 
provisions  (which  use  the  terms 
"reviewer"  and  "review")  concerning 
objective  merit  review. 

Six  class  deviations  affecting  the 
Rules  dealing  with  the  Small  Business 
Innovation  Research  (SBIR)  program 
were  published  in  the  Federal  Register 
on  May  22, 1990  (55  FR  21008)  and  are 
herein  codified.  These  deviations  (1) 
simplify  record-keeping  requirements  for 
Phase  I  SBIR  recipients;  (2)  permit,  at  the 
discretion  of  the  Contracting  Officer, 
lump  sum  payments  to  be  made  to  Phase 
I  recipients;  (3)  permit  Miase  II  SBIR 
recipients  to  have  budget  periods  of  up , 
to  24  months;  (4)  require  awarding 
agency  approval  for  time  extensions  of 
project  periods;  (5)  require  awarding 
agency  approval  of  any  procurement 
expected  to  exceed  $25,000  which  is 
being  awarded  on  a  sole  source  basis  or 
for  which  only  one  bid  was  received;  (6) 
permit  a  fee  or  profit  to  be  paid  to  SBIR 
recipients.  Conforming  changes  are 
being  made  in  other  sections  as  well. 
Questions  have  arisen  about  whether 
the  DOE  rulemaking  dated  October  13, 
1989  (54  FR  41943),  regarding  the 
elimination  of  many  prior  approval 
requirements,  was  intended  to  apply  to 
the  prior  approval  provisions  in 
9  600.119  which  deal  with  procurements 
under  research  awards.  That  rulemaking 
was  intended  to  apply  to  procurements 
under  research  awards,  except  for  SBIR 
awards,  and  changes  have  been  made  to 
S  600.119  to  clarify  that  point. 

A  typographical  error  is  being 
corrected  in  $  e00.103(f)(l). 

A  typographical  error  is  being 
corrected  in  $  600.113(e). 

References  to  the  Intergovernmental 
Cooperation  Act  of  1968  (ICA)  in 
S§  600.113  and  600.421  and  the  Indian 
Self-Determination  Act  in  S  600.421  have 
been  deleted.  The  ICA  has  been 
amended  by  the  Cash  Management 
Improvement  Act  of  1990  (CMIA),  which 
in  particular  has  affected  the 
requirements  regarding  state  interest 
payments.  The  specific  impact  of  the 
CMIA  will  not  be  clear,  however,  until 
the  Treasury  Department  completes  its 
implementing  regulations.  In  light  of  the 
changing  nature  of  the  legal 
requirements  in  this  area,  the 
Department  is  concerned  that  any 
attempt  to  list  and  explicate  the  relevant 
statutes  could  create  more  confusion 
than  it  resolves  and  would  necessitate 
frequent  revision  of  this  regulation. 
Therefore,  all  references  to  specific 
statutes  have  been  eliminated. 

As  a  result  of  the  phase-out  of  the 
Treasury  Financial  Communication 
System  Letter-of-Credit,  and  the 
resultant  need  for  the  DOE  to  convert  to 
another  payment  system,  references  to 


letter-of-credit  as  a  payment  mechanism 
in  S  600.112  are  being  removed.  The 
section  on  payments  is  also  being 
restructured  to  more  closely  resemble 
the  payment  section  in  subpart  E. 

As  a  result  of  the  promulgation  of 
OMB  Circular  A-133  ("Audits  of 
Institutions  of  Higher  Learning  and 
Other  Non-Profit  Institutions")  on  March 
10, 1990,  the  reference  in  the  Financial 
Assistance  Rules  to  OMB  Circular  A- 
110,  Attachment  F,  which  deals  with  the 
same  topic,  is  being  replaced  with  a 
reference  to  Circular  A-133. 

An  address  is  being  changed  in 
S  600.14(c). 

A  correction  of  a  citation  is  being 
made  in  S  600.1ig(d)(2). 

A  typographical  error  is  being 
corrected  in  §  600.420(a). 

A  typographical  error  is  being 
corrected  in  S  600.424(b)(7)(ii]. 

A  typographical  error  is  being 
corrected  in  S  600.436(g)(2)(i). 

II.  Proposed  Changes  to  10  CFR  Fart  600 

A  new  paragraph  (c)  is  being  added  to 
S  600.2  to  note  the  requirement  that 
research  involving  human  subjects  must 
comply  with  10  CFR  part  745. 

A  new  paragraph  (G)  is  being  added 
to  S  600.7(b)(2)(i)  to  recognize  as  a 
grounds  for  issuing  a  financial 
assistance  award  on  a  noncompetitive 
basis  a  statutory  requirement  to  issue  an 
award  to  a  particular  recipient.  To  use 
this  justification,  the  recipient  must  be 
specifically  designated  in  the  statute. 
The  current  paragraph  (G)  has  been 
redesignated  (H). 

A  new  paragraph  (c)  is  being  added  to 
§  600.12  to  require  that  appropriate 
seismic  design  and  construction 
standards  be  met  if  DOE  funds  are  used 
in  any  building  construction. 

Section  600.14(c)  is  changed  to  update 
the  address  for  receipt  of  a  guide  for 
preparing  unsolicited  applications/ 
proposals. 

Section  600.14(e)(l)(ii)  is  changed  to 
provide  that  the  determination  of 
whether  it  would  be  appropriate  to 
initiate  a  competitive  solicitation  prior 
to  making  an  award  of  an  unsolicited 
proposal  is  one  factor  to  be  considered 
along  with  whether  an  application 
would  be  eligible  for  award  under  a 
recent,  current,  or  planned  solicitation. 

Section  600.14(f)  is  being  revised  to 
require  that  the  explanation  for  making 
an  award  in  response  to  an  unsolicited 
application  address  the  selection  criteria 
in  I  600.14(e)(1). 

The  title  to  S  600.16  is  being  changed 
from  "Reviewer  affihations"  to 
"Objective  merit  review". 

Section  600.16(a)(3)(ii]  is  being  revised 
to  permit  a  waiver  to  the  requirement 
that  a  determination  not  to  merit  review 


a  renewal  be  made  at  least  one  year 
prior  to  the  renewal  date.  In  such  a  case 
there  must  be  a  written  justification, 
approved  by  the  project  officer's 
supervisor  and  the  responsible  official, 
explaining  the  reasons  that  a  merit 
review  is  not  being  done.  Further,  the 
justification  must  contain  a  review  of 
the  technical  merit  of  the  project  The 
section  is  also  being  revised  to  clarify 
the  point  that  if  a  renewal  is  not  merit 
reviewed,  it  is  to  be  treated  as  a 
noncompetitive  award. 

Section  600.16(i)  is  being  changed  to 
substitute  "reviewer"  and  "review"  for 
"evaluator"  and  "evaluation"  to 
conform  to  the  terminology  in  the  rest  of 
S  600.16. 

Section  600.31(d)(l]  is  changed  to 
exclude  SBIR  awards  from  the 
provisions  for  automatic  carryover 
applicable  to  all  other  research  awards. 

Section  600.31(f)  is  revised  to  exclude 
SBIR  awards  from  the  requirement  that 
a  single  budget  period  not  exceed  12 
months. 

Section  600.103(b)(6)  is  amended  to 
exclude  SBIR  awards  from  the  blanket 
waiver  of  prior  approvals  applicable  to 
all  other  research  awards. 

In  S  600.103(f)(1),  "application"  is 
being  changed  to  "applicant". 

Section  600.103(h)  is  amended  to 
provide  for  the  payment  of  a  fee  or  profit 
to  SBIR  recipients. 

Section  600.109(a)  is  amended  to 
include  a  reference  to  an  SBIR  exception 
to  some  of  the  financial  management 
requirements  contained  in  S  600.125. 

Sections  600.112  (a),  (b).  (c),  (d),  and 
(e)  are  revised  to  eliminate  the 
provisions  concerning  letter  of  credit. 
The  amended  language  continues  to  give 
primary  status  to  advance  payments  to 
financial  assistance  recipients  in 
conformance  with  the  OMB  Circulars. 
As  a  result  of  the  new  language,  current 
Sections  are  redesignated  as  follows: 
§  600.112(e)  is  redesignated  600.112(f); 
S  600.112(f)  is  redesignated  600.112(g); 
600.112(g)  is  redesignated  600.112(h)  and 
600.112(h)  is  redesignated  600.112(i). 

In  !  600.113(b).  the  reference  to  the 
Intergovernmental  Cooperation  Act  of 
1968  is  deleted. 

In  S  600.113(e)(1).  "ther"  is  being 
changed  to  "other". 

Section  600.119(c)(1)  is  revised  to 
specifically  state  that  single  bid  or  sole 
source  procurements  under  research 
financial  assistance  do  not  have  to  be 
approved  by  the  awarding  agency,  with 
the  exception  of  SBIR  recipients,  which 
are  covered  by  S  600.125(d)(2). 

Section  600.119(d)(2)  is  changed  to 
correct  the  reference  concerning  patents, 
inventions  and  copyrights.  The  proper 
citation  is  9  600.33,  not  600.118. 
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Section  600.120  is  amended  by 
replacing  the  reference  to  Attachment  F 
of  OMB  Circular  A-110  with  a  reference 
to  OMB  Circular  A-133. 

Section  600.125  is  added  to  codify  the 
six  previously  published  class 
deviations  to  the  Rules  applicable  to  the 
Small  Business  Innovation  Research 
Program.  Cross  references  to  this  section 
have  been  included  in  §§  600.31(d)(1), 
600.31(f),  600.103(b)(6),  600.103(h)  and 
600.109(a). 

In  §  600.420(a),  "expand"  is  being 
changed  to  "expend". 

In  §  600.421  (i).  the  references  to  the 
Intergovernmental  Cooperation  Act  and 
the  Indian  Self-Determination  Act  are 
deleted. 

In  §  600.424(b)(7)()i).  "costs"  in  the 
second  sentence  is  being  changed  to 
"cost". 

In  §  600.436{g)(2)(i).  "seciton"  is  being 
changed  to  "section". 

III.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  poUcy  action. 

Today's  proposed  rule,  when 
finalized,  will  revise  certain  policy  and 
procedural  requirements.  However,  the 
DOE  has  determined  that  none  of  the 
revisions  will  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  functions  of  States. 

IV.  Review  Under  Executive  Order 
12291 

Today's  proposal  was  reviewed  under 
Executive  Order  12291.  The  DOE  has 
concluded  that  the  rule  is  not  a  "major 
rule"  because  its  promulgation  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  In  accordance  with 
requirements  of  the  Executive  Order, 
this  rulemaking  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB) 


V.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  regulations  were 
reviewed  under  the  Regulatory 
Flexibility  Act  of  1980,  Public  Law  96- 
354,  94  Stat.  1164,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities;  i.e.. 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions. 
The  DOE  has  concluded  that  the 
proposed  rule  would  only  affect  small 
entities  as  they  apply  for  and  receive 
financial  assistance  and  does  not  create 
additional  economic  impact  on  small 
entities.  The  DOE  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  proposed 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501,  et  seq..  or  OMBs 
implementing  regulations  at  5  CFR  part 
1320. 

VII.  Review  Under  the  National 
Environmental  PoUcy  Act 

The  DOE  has  concluded  that 
promulgation  of  these  ryles  clearly 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.  (1976)),  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508), 
and  the  DOE  guidelines  (10  CFR  part 
1021)  and,  therefore,  does  not  require  an 
environmental  impact  statement 
pursuant  to  NEPA. 

VIII.  Public  Comments 

Interested  persons  are  invited 'to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  Three  copies  of 
written  comments  should  be  submitted 
to  the  address  indicated  in  the 
ADDRESSES  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  room  lE-190,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by 


December  9, 1991  will  be  fully 
considered  prior  to  publication  of  a  final 
rule  resulting  from  this  proposal.  Any 
information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only.  The 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rile  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91.  the  DOE 
Organization  Act,  and  the 
Administrative  Procedures  Act  (5  U.S.C. 
553],  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

List  of  Subjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure.  Cooperative  agreements/ 
energy.  Copyrights;  Educational 
institutions;  Energy;  Grants/energy; 
Hospitals;  Indian  'Tribal  governments: 
Individuals;  Inventions  and  patents; 
Non-profit  organizations;  Reporting 
requirements;  and  Small  businesses. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  proposes 
to  amend  chapter  II  of  title  10  of  the 
Code  of  Federal  Regulations  by 
amending  part  600  as  set  forth  below. 

Issued  in  Washington,  DC  October  31. 1991. 
Silas  B.  Fisher. 

Director.  Office  of  Procurement,  Assistance, 
and  Program  Management. 

For  the  reasons  set  out  in  the 
preamble,  part  600  of  chapter  II,  title  10    . 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  600— FINANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  Sees.  644  and  646,  Pub.  L.  95-91. 
91  Stat.  599  (42  U.S.C.  7254  and  7256);  Pub.  L. 
97-258,  96  Stat.  100^-1005  (31  U.S.C.  6301- 
6308).  unless  otherwise  noted. 

§600.2    lAiiMndedl 

2.  In  §  600.2,  paragraphs  (c).  (d).  (e) 
and  (f)  are  redesignated  as  (d).  (e),  (f^ 
and  (g)  respectively,  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

*        *        •        •        • 

(c)  A  financial  assistance  recipient 
performing  research,  development,  or 
related  activities  involving  the  use  of 
human  subjects  shall  comply  with  DOE 


\ 
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regulations  in  10  CFR  part  745 
"Protection  of  Human  Subjects"  and  any 
additional  provisions  which  may  be 
included  in  the  Special  Terms  and 
Conditions  of  the  award. 


S  600.7    [AmMuted] 

3.  S  600.7(b)(2)(i)(G)  is  redesignated  as 
(H)  and  a  new  (G)  is  added  to  read  as 
follows: 
•        *        •        •        • 

(b)  •  •  * 
(2)  *  •  * 

(G)  A  specific  recipient  has  been 
statutorily  designated. 


§60ai2    [Ammcted) 

4.  Section  600.12(c)  is  added  as 
follows: 

•  •        •        •        * 

(c)  Provision  shall  be  made  to  design 
and  construct  all  buildings,  in  which 
DOE  funds  are  used,  to  meet 
appropriate  seismic  design  and 
construction  standards.  Seismic  codes 
and  standards  meeting  or  exceeding  the 
provisions  of  the  Uniform  Building  Code 
(1988  or  as  revised),  shall  be  deemed 
appropriate. 

5.  Section  600.14  is  amended  by 
revising  paragraphs  (c)  and  (e)(l)(ii)  and 
by  adding  a  sentence  to  the  end  of     , 
paragraph  (f)  as  follows: 

S  600.14    Unsolicited  applications. 

***** 

(c)  Preparation  and  submission  of 
application.  A  guide  for  preparing 
unsolicited  applications/proposals  is 
available  from  the  Field/Headquarters 
Support  Division  (PR-132).  Office  of 
Procurement.  Assistance  and  Program 
Management.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 

•  *        •        •        • 

(e)  •  •  • 
(1)  *  •  * 

(ii)  The  proposed  project  represents  a 
unique  or  innovative  idea,  method,  or 
approach  which  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  plarmed  solicitation,  and  if, 
as  determined  by  DOE.  a  competitive 
solicitation  would  be  inappropriate. 
***** 

(f)  *  *  *  Such  an  explanation  must 
address  the  selection  criteria  contained 
in  S  600.14(e)(1)  (i)  and  (ii). 

•  •        •        •        * 

6.  Section  600.16  is  amended  by 
revising  the  heading  and  paragraph 
(a)(3)(ii)  as  set  forth  below.  In  addition, 
paragraph  (i)  is  amended  by  changing 
"evaluators"  to  "reviewers",  "evaluator" 


to  "reviewer",  and  "evaluation"  to 
"review". 


S6oai6 

(a)*  ' 
(3)*  • 


Ot>i«ctlv«  merit  r«vi«w. 


(ii)  For  projects  in  which  multiple 
renewals  are  probable,  an  objective 
merit  review  need  not  necessarily  be 
done  at  each  renewal,  but  instead  at 
appropriate  points  during  the  course  of 
the  project.  A  determination  that  a 
project  need  not  be  reviewed  at  each 
renewal  shall  be  made  at  the  time  the 
initial  award  is  issued,  or.  in  the  event 
that  unforeseen  circumstances  arise 
which  preclude  a  merit  review  at  a 
previously  scheduled  point  during  the 
course  of  a  project,  the  merit  review  of  a 
renewal  application  may  be  waived 
prior  to  the  renewal  of  the  project.  The 
criteria  on  which  the  determination  that 
a  project  need  not  be  reviewed  at  each 
renewal  is  based,  shall  be  included  in 
the  system  of  objective  merit  review  to 
be  established  by  the  responsible 
official  in  accordance  with  paragraphs 
(a)(1)  and  (2)  of  this  section.  For  a 
waiver  to  be  issued,  the  project  officer 
shall  prepare,  with  the  concurrence  of 
his  or  her  immediate  supervisor,  a 
written  determination  for  the  approval 
of  the  responsible  official  that  a  merit 
review  is  not  appropriate  at  the 
particular  point  in  time,  setting  forth  the 
circumstances  that  preclude  the  merit 
review.  The  determination  shall  contain 
an  evaluation  of  the  technical  merit  of 
the  project  being  proposed  for  additional 
support.  This  determination  shall  also 
set  forth  the  facts  which  would  support 
the  justification  required  by  10  CFR 
600.7(b)(2)(i).  Finally,  the  determination 
shall  indicate  the  reports  required  under 
the  award  and  shall  be  placed  in  the 
official  file  by  the  Contracting  Officer. 


$600.31    [AiMiMtedl 

7.  Section  600.31(d)(1)  is  revised, 
paragraph  (f)(3)  is  amended  by  replacing 
the  period  at  the  end  with  ";or",  and  a 
new  paragraph  (f)(4)  is  added,  to  read  as 
follows: 
***** 

(d)  Extensions.  (1)  Recipients  of 
research  awards,  except  recipients  of 
SBIR  awards  (See  S  e00.125(d)),  may 
extend  the  expiration  date  of  the  final 
budget  period  of  the  project  (thereby 
extending  the  project  period)  if 
additional  time  beyond  the  established 
expiration  date  is  needed  to  assure 
adequate  completion  of  the  original 
scope  of  work  within  the  funds  already 
made  available.  A  single  extension, 
which  shall  not  exceed  twelve  (12) 


months,  may  be  made  for  this  purpose, 
and  must  be  made  prior  to  the  originally 
estabUshed  expiration  date.  The 
recipient  must  notify  the  cognizant  DOE 
Contracting  Ofi^icer  in  the  awarding 
office  in  writing  within  ten  (10)  days  of 
making  the  extension. 
***** 

(f)(3)*  *  *;or' 

(4)  The  award  is  a  Phase  U  SBIR 
award  (see  {  600.125(c)). 

S  600.103    [Amandad] 

8.  In  S  600.103,  paragraphs  (b)(6)  and 
(h)  are  revised  to  read  as  follows,  and  in 
paragraph  (f)(1),  "application"  is 
changed  to  "applicanL"    '; 

•        *        *        •        •     f 

(b)  •  •  • 

(6)  Before  a  recipient  may  make 
changes  in  the  following  areas  on 
research  financial  assistance  awards, 
the  written  approval  of  the  cognizant 
Contracting  Officer  at  the  DOE  is 
required:  (i)  Changes  in  objectives  or 
scope,  (ii)  temporary  replacement  or 
change  of  principal  investigator  or 
change  of  key  personnel,  and  (iii) 
change  of  the  institution  to  which  the 
award  is  to  be  made.  All  other  Federal 
prior  approval  requirements,  including 
those  in  OMB  Circulars  A-21  and  A-110, 
are  waived  for  research,  except  as 
provided  in  {  60ai25  for  SBIR  awards. 
The  recipient  may  maintain  such 
internal  prior  approval  systems  as  it 
considers  necessary. 
***** 

(h)  Fee  or  profit.  No  increment  above 
cost  may  be  paid  to  a  grantee  or 
subgrantee  under  a  DOE  grant  or 
subgrant.  except  for  SBIR  recipients  as 
provided  in  fi  600.125(d)(3).  A  fee  or 
profit  may  be  paid  to  a  contractor 
providing  goods  or  services  under  a 
contact  with  a  grantee  or  subgrantee. 


{600.109    [Ammdad] 

9.  Section  600.109(a)  is  revised  to  read 
as  follows* 

(a)  General.  Except  as  provided  in 
paragraph  (c)  of  this  section  and 
S  600.125  of  this  subpart,  grantees  and 
subgrantees  shall  have  financial 
management  systems  which  meet  the 
minimum  standards  set  forth  in 
paragraph  (b)  of  this  section. 
***** 

$600,112    (Amandad] 

10.  SecUon  600.112(a),  (b).  (c),  and  (d). 
are  revised,  paragraphs  (e)  through  (h) 
are  redesignated  as  paragraphs  (0 
through  (i)  and  a  new  paragraph  (e)  is 
added.  The  revised  and  added 
paragraphs  are  set  forth  below. 


56948  Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Proposed  Rules 


§600.112    Payment 

(a)  Scope.  This  section  prescribes  the 
basic  standard  and  the  methods  under 
which  the  DOE  will  make  payments  to 
grantees,  and  grantees  will  make 
payments  to  subgrantees  and 
contractors. 

(b)  Basic  standard.  Methods  and 
procedures  for  payment  shall  minimize 
the  time  elapsing  between  the  transfer 
of  funds  and  disbursement  by  the 
grantee  or  subgranfee,  in  accordance 
with  Treasury  regulations  at  31  CFR  part 
205. 

(c)  Advances.  Grantees  and 
subgrantees  shall  be  paid  in  advance, 
provided  that  their  financial 
management  systems  meet  the 
standards  for  fund  control  and 
accountability  specified  in  §  600.109(b). 
including  procedures  or  planned 
procedures  that  will  minimize  the  time 
elapsing  between  the  transfer  of  the 
funds  from  the  U.S.  Treasury  and  their 
disbursement  by  the  grantee  or 
subgrantee,  except  as  provided  in 
600.125(b)(5). 

(d)  Reimbursement.  Reimbursement 
shall  be  the  preferred  method  when  the 
requirements  in  paragraph  (c)  of  this 
section  are  not  met.  The  DOE  may  also 
use  the  reimbursement  method  if  the 
major  portion  of  the  project  or  activity 
will  be  financed  by  private  financing  or 
Federal  loans,  with  the  DOE  grant 
representing  25  percent  or  less  of  the 
total  cost. 

(e)  Conversion  from  advance  payment 
method.  The  DOE  may  convert  a  grantee 
from  advance  payment  to 
reimbursement  whenever  the  grantee  no 
longer  meets  the  criteria  for  advance 
payment  specified  in  paragraph  (c)  of 
this  section.  Any  such  conversion  may 
be  accomplished  only  after  the  DOE  has 
advised  the  grantee  in  writing  of  the 
reasons  for  the  proposed  action  and  has 
provided  a  period  of  at  least  30  days 
within  which  the  grantee  may  take 
corrective  action  or  provide  satisfactory 
assurances  of  its  intention  to  take  such 
action. 


§600.113    [Amendml] 

11.  Section  600.113(b)  is  revised  to 
read  as  follows,  and  in  paragraph  (e)(1) 
"ther"  is  corrected  to  read  "other". 

*        •        •        *        • 

(b)  Income  resulting  from  advances  of 
DOE  funds.  Unless  there  are  statutory 
provisions  to  the  contrary,  a  grantee 
shall  remit  to  DOE  any  interest  or  other 
investment  income  earned  on  advances 
of  DOE  funds. 


§600.119    [Amwidedl 

12.  In  S  600.119,  paragraphs  {c)(l)  and 
(d)(2)  are  revised  to  read  as  follows: 

*  •        *        •        • 

(c)  Prior  approval  requirements.  (1)  A 
grantee  or  subgrantee  must  receive  prior 
written  approval  from  the  awarding 
party  before  entering  into  any  sole 
source  contract  or  a  contract  where  only 
one  bid  or  proposal  is  received  when  the 
value  of  the  contract  is  expected  to 
exceed  $5,000  in  the  aggregate,  and  the 
grantee  or  subgrantee  is  not  a  State 
government,  local  government,  Indian 
tribal  government,  SBIR  award  recipient 
(see  §  600.125(d)(2)],  or  research  award 
recipient. 

*  *        •        •        * 

(d)  *  *  • 

(2)  A  clause  requiring  the  contractor 
to  comply  with  applicable  DOE 
requirements  concerning  patents, 
inventions  and  copyrights  (see  §  600.33). 


§600.120    [Amcfxtedl 

13.  In  \  600.120,  the  introductory  text 
to  paragraph  (c)(1)  is  revised  as  follows: 

«        •        •        *        * 

(c)  Nonprofit  organizations.  (1)  Except 
for  public  hospitals  and  public  colleges 
and  universities  that  are  included  in  an 
audit  conducted  pursuant  to  Subpart  D 
of  this  Part,  all  grantees  and  subgrantees 
that  are  institutions  of  higher  education, 
hospitals  or  other  nonprofit 
organizations  shall  comply  with  the 
requirements  of  OMB  Circular  A-133. 
and  shall: 
***** 

14.  Section  600.125  is  added  as 
follows: 

§  600. 1 25    Special  Provisions  for  Small 
Business  Innovation  Research  Grants 

(a)  General.  This  section  contains 
provisions  applicable  to  the  Small 
Business  Innovation  Research  (SBIR) 
Program.  This  codifies  six  class 
deviations  pertaining  to  the  SBIR 
program  which  were  published  in  the 
Federal  Register  on  May  22. 1990  (55  FR 
21008). 

(b)  Provisions  Applicable  to  Phase  I 
SBIR  Awards.  Phase  I  SBIR  awards  may 
be  made  on  a  fixed  obligation  basis, 
subject  to  the  following  requirements: 

(1)  While  proposed  costs  must  be 
analyzed  in  detail  to  ensure  consistency 
with  applicable  cost  principles,  incurred 
costs  are  not  subject  to  regulation  by  the 
standards  of  cost  allowability; 

(2)  Although  detailed  budgets  are 
submitted  by  a  recipient  and  reviewed 
by  the  DOE  for  purposes  of  establishing 
the  amount  to  be  awarded,  budget 
categories  are  not  stipulated  in  making 
an  award; 


(3)  Prior  approval  from  the  DOE  for 
rebudgeting  among  categories  by  the 
recipient  is  not  required.  Prior  approval 
from  the  DOE  is  required  for  situation 
involving  sole  source  or  single  bid 
procurements  as  provided  in 

§  600.125(d)(2).  Prior  approval  from  the 
DOE  is  also  required  for  any  variation 
from  the  requirement  that  no  more  than 
one-third  of  Phase  I  work  can  be  done 
by  sub-contractors  or  consortium 
partners  (See  Paragraph  6.c.  of  Small 
Business  Innovation  Research  Policy 
Directive,  53  FR  23829.  June  24. 1988); 

(4)  Pre-award  expenditure  approval  is 
not  required; 

(5)  Payments  are  to  be  made  in  the 
same  manner  as  other  financial 
assistance  (see  §  600.112).  except  that, 
when  determined  appropriate  by  the 
cognizant  program  official  and 
contracting  officer,  a  lump  sum  payment 
may  be  made.  If  a  lump  sum  payment  is 
made,  the  award  must  be  conditioned  to 
require  the  recipient  to  return  to  the 
DOE  amounts  remaining  unexpended  at 
the  end  of  the  project  if  those  amounts 
exceed  $500; 

(6)  Recipients  will  certify  in  writing  to 
the  Contracting  Officer  at  the  end  of  the 
project  that  the  activity  was  completed 
or  the  level  of  effort  was  expended. 
Should  the  activity  or  effort  not  be 
carried  out,  the  recipient  would  be 
expected  to  make  appropriate 
reimbursements; 

(7)  Requirements  for  periodic  reports 
may  be  established  for  each  award  so 
long  as  they  are  consistent  with 

§  600.115; 

(8)  Changes  in  principal  investigator 
or  project  leader,  scope  of  effort,  or 
institution,  require  the  prior  approval  bf 
the  DOE. 

(c)  Provision  Applicable  to  Phase  II 
SBIR  Awards.  Phase  II  SBIR  awards 
may  be  made  for  a  single  budget  period 
24  months. 

(d)  Provisions  Applicable  to  Phase  I 
and  Phase  II  SBIR  A  wards. 

(1)  The  prior  approval  of  the  cognizant 
DOE  Contracting  Officer  is  required 
before  the  final  budget  period  of  the 
project  period  may  be  extended  without 
additional  funds. 

(2)  A  grantee  or  subgrantee  must 
receive  the  prior  written  approval  of  the 
awarding  party  before  entering  into  any 
sole  source  contract  or  a  contract  where 
only  one  bid  or  proposal  is  received 
when  the  value  of  the  contract  is 
expected  to  exceed  $25,000  in  the 
aggregate. 

(3)  A  fee  or  profit  rray  be  paid  to  SBIR 
recipients. 


Federal  Register  /  Vol,  56.  No.  216  /  Thursday.  November  7.  1991  /  Proposed  Rules  56949 


§60a420    (Amended] 

15.  In  the  first  sentence  of  S  600.420(a), 
"expand"  is  corrected  to  read  "expend". 

16.  Section  600.421(i)  is  revised  to  read 
as  follows: 

§60.421    [Amended] 
***** 

(i)  Interest  earned  on  advances. 
Unless  there  are  statutory  provisions  the 
contrary,  grantees  and  subgrantees  shall 
promptly,  but  at  least  quarterly,  remit  to 
the  Federal  agency  interest  earned  on 
advances.  The  grantee  or  subgrantee 
may  keep  interest  amounts  up  to  $100 
per  year  for  administrative  expenses. 

§600.424    [Amended] 

17.  In  the  second  sentence  of 

S  600.424(b)(7)(ii)  "costs"  is  corrected  to 
read  "cost". 

§600.436    [Amended] 

18.  In  §  600.436(g)(2)(i).  "seciton"  is 
corrected  to  read  "section". 

(FR  Doc.  91-28789  Filed  11-6-91: 8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 

(Docket  No.  R-0740] 

[Regulation  H,  Regulation  Y;  Capital; 
Capital  Adequacy  Guidelines 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  Proposed  Revisions  to 
Capital  Adequacy  Guidelines. 

summary:  The  Board  is  proposing  to 
remove  the  limit  on  the  amount  of 
noncumulative  perpetual  preferred  stock 
bank  holding  companies  may  include  in 
Tier  1  capital.  Cumulative  perpetual 
preferred  stock  would  continue  to  be 
included  in  Tier  1  capital  for  bank 
holding  companies,  up  to  a  limit  of  25 
percent  of  Tier  1  capital. 
DATES:  Comments  on  the  proposed 
revisions  to  the  Federal  Reserve  Board's 
risk-based  capital  guidelines  and 
leverage  capital  guidelines  should  be 
submitted  on  or  before  November  22, 
1991. 

ADDRESSES:  Comments,  which  should 
refer  to  docket  No.  R-0740.  may  be 
mailed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenues,  NW.. 
Washington,  DC  20551;  or  delivered  to 
room  B-2223,  Eccles  Building,  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Comments  may  be  inspected  in  room  B- 
1122  between  9  a.m.  and  5  p.m. 
weekdays,  except  as  provided  in 
S  2612.8  of  the  Board's  Rules  Regarding 


Availability  of  Information.  12  CFR 
261.8, 

FOR  FURTHER  INFORMATKM  CONTACT: 

Roger  T.  Cole,  Assistant  Director  (202/ 
452-2618),  Rhoger  H  Pugh,  Manager  (202/ 
,  728-5883),  Norah  M.  Barger,  Supervisory 
Financial  Analyst  (202/452-2402),  Robert 
E.  Motyka.  Senior  Financial  Analyst 
(202/452-3621).  Division  of  Banking 
Supervision  and  Regulation;  and 
Michael  J.  O'Rourke,  Senior  Attorney 
(202/452-3288),  Legal  Division.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  international  bank  capital 
standards  (Basle  Accord)'  allow  banks 
to  include  noncumulative  perpetual 
preferred  stock  place  in  Tier  1  capital 
and  place  no  formal  limit  on  the  amount 
of  such  instruments  that  may  be 
included  in  Tier  1.*  The  Basle 
framework,  which  by  its  terms  applies 
only  to  internationally  active  banks, 
was  adopted  by  the  Federal  Reserve  for 
state  nonmember  banks.  In  addition,  the 
Board  chose  to  apply  a  risk-based 
capital  framework  similar  to  the  Basle 
Accord  to  U.S.  bank  holding  companies 
generally  on  a  consolidated  basis.' 
Under  the  Federal  Reserve's  bank 
holding  company  capital  guidelines, 
holding  companies  are  allowed  to 
include  both  noncumulative  and 
cumulative  perpetual  preferred  stock  in 
Tier  1  capital,  but  the  total  of  all 
perpetual  preferred  stock  includable  in 
Tier  1  capital  is  limited  to  25  percent  of 
Tier  1.*  Amounts  of  such  stock  in  excess 


■The  Basle  Accord  is  a  risk-based  capital 
framework  that  was  proposed  by  the  Basle 
Committee  oti  Banking  Regulations  and  Supervisury 
Practices  and  endorsed  by  the  central  bank 
governors  of  the  Croup  of  Ten  (C-10)  countries  in 
July  1988.  The  Committee  is  comprised  of 
representatives  of  the  central  banks  and 
supervisory  authorities  from  the  G-10  countries 
(Belgium.  Canada.  France,  Germany,  Italy.  Japan. 
Netherlands.  Sweden.  Switzerland,  the  United 
Kingdom,  and  the  United  States)  and  Luxembourg. 

Noncumulative  perpetual  preferred  stock  is 
perpetual  preferred  stock  whose  dividends,  if 
missed,  do  not  accrue  and  will  never  be  paid. 
Cumulative  perpetual  preferred  stock  is  preferred 
stock  whose  dividends,  if  missed  because  of 
insufficient  earnings  or  any  other  reason, 
accumulate  until  all  arrearages  are  paid  out. 
Cumulative  preferred  dividends  have  preference 
over  common  dividends,  which  cannot  be  paid  out 
as  long  as  any  cumulative  preferred  dividends 
remain  unpaid. 

'For  bank  holding  companies  with  consolidated 
assets  of  less  than  S150  million  in  assets,  the  risk- 
bated  capital  guidelines  generally  are  applied  on  a 
bank-only  basis, 

*Under  the  risk-based  capital  guidelines,  certain 
types  of  perpetual  preferred  stock  do  not  qualify  for 


of  the  limitation  may  be  included  in  Tier 
2  capital.  The  limit  on  preferred  stock  in 
consistent  with  the  Board's  long- 
standing view  that  common  equity 
should  remain  the  dominant  form  of  a 
banking  organization's  capital  structure 

A  principal  reason  for  the  Board's 
decision  to  limit  the  amount  of  perpetual 
preferred  stock  in  bank  holding  Tier  1 
capital  is  the  fact  that  cumulative 
preferred,  the  type  of  perpetual 
preferred  most  prevalent  in  U.S. 
financial  markets,  normally  involves 
preset  dividends  that  cannot  be 
cancelled,  but  only  deferred.  An 
institution  that  passes  dividends  on 
cumulative  preferred  stock  must  pay  off 
any  accumulated  arrearages  before  it 
can  resume  payment  of  its  common 
stock  dividends.  Thus,  undue  reliance 
on  cumulative  perpetual  preferred  stock 
and  the  related  possibility  of  large 
dividend  arrearages  could  complicate  an 
organization's  ability  to  raise  new 
common  equity  in  times  of  financial 
difficulty.  On  the  other  hand,  dividends 
on  noncumulative  preferred,  like 
dividends  on  common  stock,  may  be  - 
cancelled.  Thus,  with  respect  to 
dividends,  noncumulative  preferred 
stock  has  characteristics  that  are 
consistent  with  common  stock,  the 
principal  component  of  Tier  1  capital. 

Conditions  in  the  banking  industry 
underscore  the  desirability  of  affording 
banking  organizations  greater  fiexibility 
in  raising  capital.  This  can  assist 
organizations  in  strengthening  their 
capital  positions  and  expanding  their 
ability  to  extend  credit  to  sound 
borrowers.  In  view  of  these 
considerations,  the  Board  is  proposing  to 
lift  the  limit  on  the  amount  of 
noncumulative  preferred  stock  that  bank 
holding  companies  may  include  in  Tier  1 
capital.  This  proposal  is  consistent  with 
other  steps  initiated  by  the  Federal  bank 
regulatory  agencies,  in  conjunction  with 
the  Treasury  Department,  to  address 
concerns  relating  to  the  availability  of 
credit  to  sound  borrowers. 

H.  Proposal 

The  Board  is  proposing  to  lemove  the 
limit  on  the  amount  of  noncumulative 
perpetual  preferred  stock  a  bank  holding 
company  may  include  in  its  Tier  1 
capital.  Cumulative  perpetual  preferred 
stock  would  continue  to  be  included  in 
Tier  1  capital  for  bank  holding 
companies,  up  to  a  limit  of  25  percent  of 
Tier  1  capital. 


inclusion  in  Tier  1  capital.  For  example,  perpetual 
preferred  stock  in  which  the  dividend  is  reset 
periodically  based,  in  whole  or  in  part,  upon  the 
banking  organitalion's  credit  standing  is  excluded 
from  Tier  1  capital,  but  may  be  Included  in  Tier  2 
capital. 
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By  removing  the  limit  for 
noncumulative  perpetual  preferred 
stock,  this  proposal  will  achieve  parity 
with  regard  to  the  treatment  of 
noncumulative  perpetual  preferred  stock 
between  the  U.S.  risk-based  capital 
guidelines  for  bank  holding  companies 
and  the  Basle  framework  for  banks. 
Thus,  the  proposal  will  place  U.S.  bank 
holding  companies  on  a  more  equal 
footing  with  foreign  banks  subject  to  the 
Basle  Accord  with  regard  to  their  ability 
to  augment  Tier  1  capital  through  the 
issuance  of  noncumulative  perpetual 
preferred  stock.  The  additional 
flexibility  provided  by  this  step  may 
assist  bank  holding  companies  to 
strengthen  their  capital  positions  and 
expand  their  lending  capacity. 

Although  the  Board  is  proposing  to  lift 
the  limit  on  noncumulative  perpetual 
preferred  stock,  it  continues  to  believe 
that  bank  holding  companies  should 
avoid  overreliance  on  preferred  stock 
within  Tier  1  capital.  In  proposing  this 
step,  the  Board  notes  that  the  capital 
structure  of  a  bank  holding  company  is 
subject  to  quarterly  review  (through  the 
analysis  of  Hnancial  reports  filed  with 
the  Federal  Reserve),  and  the 
composition  of  an  organization's  capital 
base  and  its  capital  plans  are  subject  to 
in-depth  assessment  during  annual 
inspections  and  as  part  of  the  Federal 
Reserve's  consideration  of  applications! 
The  language  of  the  Federal  Reserve's 
risk-based  capital  guidelines  makes 
clear  the  Board's  longstanding  belief 
that  banking  organizations  should  avoid 
overreliance  on  nonvoting  equity 
instruments,  including  preferred  stock. 
in  Tier  1  capital.  Capital  structures  that 
are  inconsistent  with  this  principle  may 
result  in  supervisory  or  enforcement 
actions,  including  possible  denial  of 
applications  filed  with  the  Federal 
Reserve.  In  addition,  rating  agencies 
take  the  amount  of  common  equity  and 
preferred  stock  an  organization  has.  as 
well  as  the  overall  composition  of  the 
organization's  core  capital,  into  account 
in  determining  the  organization's 
financial  ratings.  Thus,  there  arc  a 
number  of  mechanisms  in  place  to 
monitor  banking  organizations'  use  of 
preferred  stock  and  to  discourage  undue 
reliance  on  such  instruments. 

III.  Rrsulalory  Flexibility  Act  Analysis 

The  Federal  Reserve  Board  does  not 
believe  adoption  of  this  proposal  would 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banking 
organizations],  in  accord  with  the  spirit 
and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.SC.  601  et  seq.].  In 
addition,  because  the  risk-based  and 
leverage  capital  guidelines  generally  do 


not  apply  to  bank  holding  companies 
with  consolidated  assets  of  less  than 
$150  million,  this  proposal  will  not  affect 
such  companies. 

List  of  Subjects 

12  CFR  Part  208 

Accounting.  Agricultural  loan  losses. 
Applications.  Appraisals.  Banks. 
Banking.  Branches.  Capital  adequacy. 
Confidential  business  information. 
Currency.  Dividend  payments.  Federal 
Reserve  System,  Flood  insurance. 
Publication  of  reports  of  condition. 
Reporting  and  recordkeeping 
requirements,  Securities,  State  member 
banks. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Appraisals,  Banks.  Banking. 
Capital  adequacy.  Federal  Reserve 
System,  Holding  companies.  Reporting 
and  recordkeeping  requirements. 
Securities.  State  member  banks. 

For  the  reasons  set  forth  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  5(b)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.SC.  1844(b)). 
and  section  910  of  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3909).  the  Board  is  amending  12 
CFR  parts  208  and  225  to  read  as 
follows: 

PART  208— IMEMOERSHiP  OF  STATE 
BANKING  INSTITimONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  part  2B8 
continues  to  read  as  follows: 

Authority:  Sections  a  n{a).  11(c).  19,  21.  25. 
and  25(a)  of  Ihe  Federal  Reserve  Act.  as 
amended  (12  U.S.C.  321-338.  248(a).  248(c). 
461.  481-488.  601.  and  611.  respectively): 
sections  4  and  13(j)  of  the  Federal  Deposit 
Insurance  Act.  as  amended  (12  U.S.C.  1814 
and  lB23{j).  respectively);  section  7(a)  of  the 
International  Banking  Act  of  1978  (12  U.S.C 
3105):  sections  907-910  of  the  International 
Lending  Supervision  Act  of  1983  (12  U.S.C 
3906-3909):  sections  2. 12(b).  12(g).  12(i). 
15B(c)  (5).  17, 17A.  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78b.  78/(b). 
78/(g).  7a/(i).  78o-4{c)  (5).  78q,  78q-l.  and  78w. 
respectively);  section  5155  of  the  Revised 
Statutes  (12  U.S.C.  36)  as  amended  by  the 
McFadden  Act  of  1927:  and  sections  1101- 
1122  of  the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  of  1989  (12 
U.S.C.  3310  and  3331-3351). 

Appendix  A— [Amended] 

2.  In  Appendix  A.  the  footnote 
designator  in  the  text  is  removed  and 
footnote  6  is  removed  and  reserved. 


PART  225— BANK  HOLDING 
COIMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  US  C.  1817(j)  (13).  1818. 1831i. 
1843(c)  (8).  1844(b).  3106.  3106.  3907,  3909. 
3310.  and  3331-3351. 

Appendix  A— (Amended] 

2.  Appendix  A  is  amended  by  revising 
paragraphs  (ii)  and  (iii)  and  adding 
paragraph  (iv)  in  II.A.l..  and  by  revising 
the  last  three  sentences  in  the  third 
paragraph  and  the  entire  fourth 
paragraph  in  II.A.l.b..  to  read  as  follows: 

•        •        •        •        • 

IL  •  •  ' 
A.*** 

1.  *  *  • 

(i)  •  •  • 

(ii)  qualifying  noncumulative 
perpetual  preferred  stock  (including 
related  surplus). 

(iii)  qualifying  cumulative  perpetual 
preferred  stock  (including  related 
surplus),  subject  to  certain  limitations 
described  below. 

(iv)  minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries. 


b. 

However,  the  aggregate  amount  of 
cumulative  perpetual  preferred  stock 
that  may  be  included  in  a  holding 
company's  tier  1  is  limited  to  one-third 
of  the  sum  of  core  capital  elements, 
excluding  the  cumulative  perpetual 
preferred  stock  (that  is.  items  i.  ii.  and  iv 
above).  Stated  differently,  the  aggregate 
amount  may  not  exceed  25  percent  of 
the  sum  of  all  core  capital  elements, 
including  cumulative  perpetual  preferred 
stock  (that  is,  items,  i.  ii,  iii.  and  iv 
above).  Any  cumulative  perpetual 
preferred  stock  outstanding  in  excess  of 
this  limit  may  be  included  in  tier  2 
capital  without  any  sublimits  within  that 
tier  (see  discussion  below). 

While  the  guidelines  allow  for  the 
inclusion  of  noncumulative  perpetual 
preferred  stock  and  limited  amounts  of 
cumulative  perpetual  preferred  stock  in 
tier  1,  it  is  desirable  from  a  supervisory 
standpoint  that  voting  common  equity 
remain  the  dominant  form  of  tier  1 
capital.  Thus,  bank  holding  companies 
should  avoid  overreliance  on  preferred 
stock  or  nonvoting  equity  elements 
within  tier 
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Appendix  D— {Amended] 

3.  Appendix  D  is  amended  by  revising 
the  first  two  sentences  in  footnote  3  to 
read  as  follows: 

***** 

u.  ••* 

'At  Ihe  end  of  1992,  Tier  1  capital  for  bank 
holding-companies  includes  common  equity, 
minority  interest  in  the  equity  accounts  of 
consolidated  subsidiaries,  qualifying 
noncumulative  perpetual  preferred  stock,  and 
qualifying  cumulative  perpetual  preferred 
stock.  (Cumulative  perpetual  preferred  stock 
is  limited  to  25  percent  of  Tier  1  capital.)  *  *  * 


Ekiard  of  Governors  of  the  Federal  Reserve 
System.  October  31. 1991. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  91-28716  Filed  11-6-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  91-AEA-21] 

Proposed  Alteration  of  Control  Zone; 
Rome,  NY 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FAA  is  proposing  to 
modify  the  Rome,  NY,  Control  Zone. 
This  proposed  modification  is  in 
response  to  a  request  from  the  U.S. 
Department  of  the  Air  Force.  The 
intended  effect  of  this  proposed  action  is 
to  ensure  segregation  of  aircraft 
operating  under  instrument  procedures 
to  and  from  Criffiss  Air  Force  base 
(AFB).  Rome.  NY.  from  other  aircraft 
operating  under  visual  weather 
conditions  in  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  December  2, 1991. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to: 
George  Dodelin,  Manager.  System 

Management  Branch.  AEA-530, 

Docket  No.  91-AEA-21.  F.A.A. 

Eastern  Region,  Federal  Building 

#111,  John  F.  Kennedy  Int'l  Airport, 

Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


in  the  System  Management  Branch, 

AEA-530,  F.A.A.  Eastern  Region, 

Federal  Building  #111,  John  F.  Kennedy 

International  Airport,  Jamaica,  NY 

11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  L.  Brewington,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AEA-21".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  peson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No, 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  71.171  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Rome,  NY,  Control 
Zone,  as  per  a  request  from  the  U.S. 
Department  of  the  Air  Force.  This  action 
would  provide  greater  segregation  of 
aircraft  operating  under  instrument 
procedures  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348(a),  1354(a), 
1510:  Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

§71.171    (Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Rome,  NY  (Reviawi] 

Griffiss  AFR  Rome,  NY  (lat.  43-13M"Nm 
long.  75'26"W.) 

Within  ■  5-mile  radius  of  Griffiss  AFB, 
Rome,  NY  and  within  2  miles  each  side  of  a 
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314"tr)  327*  (M)  bearing  extending  from  lh« 
5-mile  radius  to  9  miles  northwest  of  the 
airport  and  within  2  miles  each  side  of  a  134° 
(T)  147*  (M)  bearing  extending  from  the  5- 
mile  radius  to  9  miles  southeast  of  the  airport 

Gary  W.  Tucker, 

Manager.  Air  Traffic  Division. 

|FR  Doc.  91-26889  Filed  11-6-91:  B-4S  am) 
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14CFRPaft71 

(Airspace  Docket  No.  91-ASO-221 

Proposed  Establishment  of  Transition 
Area,  Btairsville,  GA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTtON:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  the  Blairsville.  GA.  Transition 
Area.  A  standard  instrument  approach 
procedure  (SIAP)  has  been  developed  to 
serve  the  Blairsville  Aiiport.  This 
proposed  action  would  lower  the  base  of 
controlled  airspace  from  1200  feet  to  700 
feet  above  the  surface  in  vicinity  of  the 
airport.  The  additional  controlled 
airspace  of  the  transition  area  would 
provide  protection  of  instrument  flight 
rules  (IFR)  aeronautical  operations.  If 
approved,  the  operating  status  of  the 
Blairsville  Airport  will  be  changed  from 
visual  flight  rules  (VFR)  operations  only 
to  include  IFR  operations  concurrent 
with  publication  of  the  SIAP. 
DATES:  Comments  must  be  received  on 
or  before;  December  30, 1991. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:. 
Federal  Aviation  Administration, 

Docket  No.  91-ASO-22.  Manager. 

System  Management  Branch.  ASO- 

530.  P.O.  Box  20636,  Atlanta.  Georgia 

30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652. 
3400  Norman  Berry  Drive.  East  Point. 
Georgia  30344:  telephone  (404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental,  and  energy  aspects  of 
the  proposal. 

Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-ASO-22."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  e.xaminatiun  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  65Z  3400  Norman  Berry 
Drive.  East  Point.  Georgia  30344.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division,  P.O.  Box  2063a 
Atlanta.  Georgia  30320.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71]  to  estabhsh  the  Blairsville,  GA. 
Transition  Area.  A  standard  instrument 
approach  procedure  has  been  developed 
to  serve  the  Blairsville  Airport.  This 
action  would  lower  the  base  of 
controlled  airspace  from  1200  feet  to  700 
feet  above  the  surface  in  vicinity  of  the 
airport  The  additional  controlled 
airspace  of  the  transition  area  would 
provide  protection  of  IFR  aeronautical 
operations.  If  approved,  the  operatmg 
status  of  the  airport  will  change  from 
VFR  operations  only  to  include  IFR 


operations  concurrent  with  publication 
of  the  SIAP.  Section  71.181  of  part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.6G  dated 
September  4. 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  no^a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  Proposed  Amendmeat 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  13S4(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Public  l.aw  97-449,  Januacy  12, 
1983);  14  CFR  11.69. 

971.181    [AiiMnded] 
Blairsville.  GA  |New| 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  2.5-mile 
radius  of  Blairsville  Airport  (lat.  34*51*18"N. 
long.  83°59  49"W);  within  2.5  miles  each  side 
of  the  323*  bearing  from  the  airport  to  a  point 
of  lO.S  miles  northwest  of  the  airport 

Issued  in  East  Point  Georgia,  on  October 
29,1991. 

Don  Cass. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  91-28870  Filed  11-6-91:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Technology  Administration 

15  CFR  Part  1150 
[Docket  No.  910931-1291] 
RIN0<92-AA11 

Marking  of  Toy,  Look-Alike  and 
Imitation  Firearms 

AOENCY:  Technology  Administration, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking; 

request  for  comments, 

summary:  The  Under  Secretary  for 
Technology,  United  States  Department 
of  Commerce,  requests  comments  on 
proposed  changes  to  regulations  found 
at  15  CFR  part  1150  pertaining  to 
marking  requirements  for  toy,  look-alike 
and  imitation  firearms.  Part  1150  was 
promulgated  in  May  of  1989,  and 
implements  section  4  of  the  Federal 
Energy  Management  Improvement  Act 
of  1988  ("Act")  (Pub.  L 100-615)  which 
prohibits  the  manufacturing,  entering 
into  commerce,  shipping,  transporting, 
or  receipt  of  any  toy,  imitation  or  look- 
alike  firearm  ("device")  unless  such 
device  contains,  or  has  affixed  to  it,  a 
marking  approved  by  the  Secretary  of 
Commerce.  The  proposed  revision  sets 
out  additional  permissible  markings, 
and  further  defines  those  devices 
covered  by  the  regulation. 
DATES:  Comments  on  the  proposed 
revisions  must  be  received  no  later  than 
January  6, 1992. 

ADDRESSES:  United  States  Department 
of  Commerce,  room  4410,  Washington, 
DC  20230, 

FOR  FURTHER  INFORMATION  CONTACT: 
James  V,  Lacy.  Chief  Counsel  for 
Technology,  telephone  number  (202) 
377-1984,  FAX  (202)  377-0253. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(a)  of  the  Federal  Energy 
Management  Improvement  Act  of  1988 
provides  that  "it  shall  be  unlawftd  for 
any  person  to  manufacture,  enter  into 
commerce,  ship,  transport,  or  receive 
any  toy,  look-alike,  or  imitation  firearm 
unless  such  firearm  contains,  or  has 
affixed  to  it  a  marking  approved  by  the 
Secretary  of  Commerce  *  *  *,"  (15 
U.S.C.  50Ql(a)).  Section  4(b)(1)  of  the  Act 
establishes  as  an  initial  acceptable 
marking  a  permanently  affixed,  blaze 
orange  plug  inserted  in  the  barrel  of  the 
toy,  look-alike,  or  imitation  firearm, 
recesaed  no  more  than  6  millimeters 
from  the  muzzle  end  of  the  barrel,  and 
made  an  integral  part  of  the  device.  (15 
U.S.C.  5001(b)(1)).  Section  4(b)(2) 


authorizes  the  Secretary  to  approve  an 
alternative  marking  for  any  toy,  look- 
alike,  or  imitation  firearm  not  capable  of 
being  marked  with  the  requisite  blaze 
orange  plug,  and  to  waive  the  marking 
requirements  for  any  toy,  look-alike,  or 
imitation  firearm  that  will  only  be  used 
in  the  theatrical,  movie  or  television 
industries.  (15  U.S.C.  5001(b)(2)).  Section 
4(b)(3)  authorizes  the  Secretary  to  adjust 
or  change  the  marking  system 
established  pursuant  to  sections  4(b]  (1) 
and  (2),  after  consultation  with 
interested  persons.  (15  U.S.C. 
£001(b)(3)). 

The  regulation  found  at  15  CFR  part 
1150  maintained  the  blaze  orange  plug 
marking  established  by  section  4(b)(1)  of 
the  Act  and  established  as  an 
alternative  marking  system  for  water 
guns,  air-soft  gims,  light  emitting  guns  or 
other  ejecting  toy,  look-alike  or  imitation 
firearms  which,  as  such,  cannot  be 
marked  with  a  plug  in  the  muzzle  end  of 
the  barrel  because  it  would  restrict  the 
opening  necessary  to  discharge  such 
things  as  water,  nonmetallic  projectiles, 
and  light  a  blaze  orange  marking 
permanently  affixed  to  the  exterior 
surface  of  the  barrel  and  covering  the 
circumference  of  the  barrel  and 
extending  from  the  muzzle  end  for  a 
depth  of  at  least  6  millimeters.  The 
regulation  also  established  three  other 
methods  of  marking  for  use  in  the 
alternative  irrespective  of  whether  the 
device  could  be  marked  with  the  blaze 
orange  plug  or  blaze  orange  muzzle 
marking.  The  three  alternatives  were  to 
mark  the  device  at  manufacture  by;  (1) 
Constructing  it  entirely  of  transparent  or 
translucent  materials  which  permit 
unmistakable  observation  of  the 
device's  complete  contents;  (2) 
permanently  coloring  the  entire  exterior 
surface  of  the  device  bright  red,  bright 
orange,  bright  yellow,  bright  green,  or 
bright  blue,  either  singly  or  as  the 
predominant  color  in  combination  with 
other  colors  in  any  pattern;  or  (3) 
permanently  coloring  the  entire  exterior 
surface  of  the  device  predominantly  in 
white  in  combination  with  one  or  more 
of  the  colors  bright  red,  bright  orange, 
bright  yellow,  bright  green,  or  bright 
blue  in  any  pattern.  TTiese  alternatives 
were  selected  because  they  represent 
standard  industry  practice  for  most  toy, 
look-alike  and  imitation  firearms  and,  in 
the  opinion  of  those  consulted,  are 
su^icient  to  identify  the  device  as  a  toy, 
look-alike,  or  imitation  firearm  rather 
than  as  a  real  firearm. 

Description  and  Explanation  of 
Proposed  Changes 

Seven  changes  to  part  1150  are  being 
proposed  in  tUs  notice: 


First  9  1150.1  is  proposed  to  be 
amended  by  restating  the  appUcabilily 
of  the  regulation  to  be  to  devices  which 
have  the  "appearance,  shape,  and/or 
configuration  of  a  firearm";  as  originally 
promulgated,  the  regulation  applied  to 
devices  having  the  "general  appearance, 
shape,  and/or  configuration  of  a 
firearm."  This  change  is  proposed  to 
remove  ambiguity  from  the  regulation. 
The  word  "toy"  which  appears  in  line 
tcn(lO)  of  this  section  is  deleted  so  as  to 
conform  with  15  U.S.C.  5001. 

Second,  "collector  replica"  has  been 
defined  in  order  to  distinguish  between 
replicas  which  are  intended  to  be 
collectable  reproductions  and  imitation 
firearms  modelled  after  antique  firearms 
but  not  intended  to  be  used  as  a 
collector  replica.  The  distinction  is  made 
because  collector  replicas  are 
specifically  exempt  under  the  regulation 
whereas  toy,  look-alike  or  imitation 
firearms  which  are  not  intended  to  be 
used  as  collector  replicas  must  meet  the 
requirements  of  the  regulation. 

Third,  an  exception  has  been  made  in 
9  1150.1  to  clarify  that  part  1150  does  not 
apply  to  "decorative,  ornamental,  and 
miniature  objects  having  the 
appearance,  shape  and/or  configuration 
of  a  firearm,  including  those  intended  to 
be  displayed  on  a  desk  or  worn  on 
bracelets,  necklaces,  key  chains,  and  so 
on,  provided  that  the  miniatures 
measure  no  more  than  thirty-eight  (38) 
millimeters  in  height  by  seventy  (70) 
millimeters  in  length."  This  change  is 
proposed  to  remove  certain  imitation 
firearms  from  the  coverage  of  the  rule 
because  they  are  so  small  in  size  that 
they  could  not  be  mistaken  for  real 
firearms.  These  particular  dimensions 
have  been  selected  because  the 
Technology  Administration  has  not 
identified  any  firearms  of  lesser  size 
that  are  capable  of  functioning  as  a  real 
gun.  Metric  units  are  used  to  conform 
with  the  Metric  Conversion  Act 

Fourth,  changes  to  9  1150.3  (a)  and  (b) 
allow  the  approved  marking  to  be  either 
"blaze  orange"  (Federal  Standard  595a, 
February,  1987,  color  number  12199, 
issued  by  the  General  Services 
Administration)  or  an  orange  color 
brighter  than  that  specified  by  the 
Federal  Standard  color  number.  This 
change  is  proposed  to  prevent 
enforcement  actions  involving  goods 
that  have  bright  orange  markings  in 
keeping  with  the  intent  of  the  regulation, 
but  do  not  meet  the  exact  standard  for 
"blaze  orange." 

Fifth,  a  change  to  9  1150.3(b)  removes 
the  requirement  that  the  imitation  gun 
have  an  opening  used  to  discharge 
water,  nonmetallic  projectiles,  or  light  to 
get  approval  for  a  collar-type  marking 
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(§  1150.3(b)).  With  the  proposed  change, 
whether  or  not  the  gun  emits  light, 
water,  etc..  the  collar-type  marking  will 
be  available. 

Sixth,  several  alternative  markings 
are  proposed  to  be  added  to  the  list  of 
approved  alternative  markings, 
including  coloration  of  the  entire 
exterior  surface  in  white,  bright  pink  or 
bright  purple.  These  additional  colors 
are  deemed  bright  enough  that  their 
inclusion  in  the  approved  markings  list 
is  appropriate.  The  alternative  markings 
provision  is  also  clarified  to  include 
colorations  of  the  entire  surface  singly 
or  in  combinations  of  the  approved 
colors.  Section  1150.3  (e)  is  therefore 
deleted  in  order  to  eliminate 
redundancy. 

Finally,  the  provisions  found  in 
§  1150.4  waiving  part  1150  for  any  toy. 
look-alike  or  imitation  firearm  that  will 
be  used  only  in  the  theatrical,  movie  or 
television  industries  are  proposed  to  be 
amended  by  creating  an  administrative 
mechanism  for  the  processing  of  waiver 
requests.  The  proposed  change  requires 
that  requests  for  waivers  be  made,  in 
writing,  to  the  Chief  Counsel  for 
Technology.  United  States  Department 
of  Commerce,  and  that  the  request  must 
include  a  sworn  afHdavit  which  states 
with  specificity  the  factual 
circumstances,  and  that  the  toy,  look- 
alike  or  imitation  firearm  will  be  used 
only  in  the  theatrical,  movie  or 
television  industry.  It  is  anticipated  that 
such  a  statement  would  include  the 
place  of  manufacture,  and  a  discussion 
of  the  specific  use  and  disposition  of  the 
items.  As  originally  promulgated,  part 
1150  contained  a  self-enforcing  waiver 
provision.  This  approach,  however,  has 
proven  impractical  since,  absent  a 
written  waiver,  imports  of  noncompliant 
toy.  look-alike  and  imitation  firearms 
are  routinely  prevented  at  the  port  of 
entry  by  the  U.S.  Customs  Service.  The 
proposed  formal  process  would 
overcome  this  problem. 

Request  for  Comments 

The  Under  Secreta.'^y  for  Technology. 
United  States  Department  of  Commerce, 
requests  comments  on  proposed  changes 
to  regulations  found  at  13  CFR  part  1150 
pertaining  to  marking  requirements  for 
toy.  look-alike  and  imitation  firearms. 

Persons  interested  in  commenting  on 
the  proposed  regulations  should  submit 
their  comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  Department  of  Commerce  Central 
Reference  and  Records  Inspection 
Facility,  room  6020.  Herbert  C.  Hoover 


Building.  14th  and  Constitution  Ave., 
NW..  Washington,  DC  20230. 

Additional  Information 

Executive  Order  12291 

The  Under  Secretary  for  Technology 
has  determined  that  this  rule  is  not  a 
major  rule  within  the  meaning  of  section 
1(b)  of  Executive  Order  12291  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or, 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required  under 
Executive  Order  12291. 

Executive  Order  12612 

This  rule  docs  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Executive  Order  12372 

This  rule  does  not  involve  Federal 
financial  assistance,  direct  Federal 
development,  or  the  payment  of  any 
matching  funds  from  a  state  or  local 
government.  Accordingly,  the 
requirements  pf  Executive  Order  12372 
are  not  applicable  to  this  ru!e. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  if 
this  proposed  rule  is  adopted,  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  alternative  markings 
conform  to  existing  industry  practices 
for  most  toy,  look-alike,  and  imitation 
firearms,  thus  reducing  the  rule's  impact 
to  only  where  such  practices  are  not 
followed.  As  a  result,  a  Regulatory 
Flexibility  Analysis  is  not  required  to  be 
prepared  under  the  Regulatory 
Flexibihty  Act. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affect 
the  quahty  of  the  human  environment. 
Therefore,  an  environmental  assessment 


or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environmental  Policy  Act  of 
1969. 

List  of  Subjects  in  15  CFR  Part  1150 

Business  and  industry'.  Commerce. 
Exports,  Freight.  Hobbies.  Imports. 
Incorporation  by  reference.  Labeling. 
Shipping,  Toys,  Transportation. 

Robert  M.  White. 

Undersecretary  for  Technology. 

For  reasons  set  forth  in  the  preamble, 
title  15.  part  1150  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  1150— MARKING  OF  TOY, 
LOOK-ALIKE  AND  IMITATION 
FIREARMS 

1.  The  authority  citation  for  part  1150 
continues  to  read  as  follows: 

Authority:  Section  4  of  the  Federal  Energy 
Management  Improvement  Act  of  1988. 15 
U.S.C.  5001. 

2.  Section  1150.1  is  revised  to  read  as 
follows: 

§1150.1    Applicability. 

This  part  applies  to  toy,  look-alike 
and  imitation  firearms  ("devices") 
having  the  appearance,  shape,  and/or 
configuration  of  a  firearm  and  produced 
or  manufactured  and  entered  into 
commerce  on  or  after  May  5. 1989. 
including  devices  modelled  on  real 
firearms  manufactured,  designed;  and 
produced  since  1398.  This  part  does  not 
apply  to:  ' 

(a)  Non-firing  collector  replica  antique 
firearms,  which  look  authentic  and  may 
be  a  scale  model  but  are  not  intended  as 
toys  modelled  on  real  firearms  designed, 
manufactured,  and  produced  prior  to 
1898; 

(b)  Traditional  B-D,  paint-ball,  or 
pellet-firing  air  guns  that  expel  a 
projectile  through  ihe  force  of 
compressed  air.  compressed  gas  or 
mechanical  spring  action,  or  any 
combination  thereof,  as  described  in 
American  Socisty  for  Testing  and 
Materials  standard  F  539-C5.  Standard 
Consumer  Safety  SpeciHcalion  for  Non- 
Powder  Guns.  June  28. 1983.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  American  Society  for 
Testing  and  Materials.  1916  Race  Street. 
Philadelphia.  Pa.  19103.  Copies  may  be 
inspected  at  the  office  of  the  Associate 
Director  for  Industry  and  Standards, 
National  Institute  for  Standards  and 
Technology.  Gaithersburg,  Maryland,  or 
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at  the  Office  of  the  Federal  Register, 
1100  L  Street,  NW..  room  8401. 
Washington,  DC;  and 

(c)  Decorative,  ornamental,  and 
miniature  objects  having  the 
appearance,  shape  and/or  configuration 
of  a  firearm,  including  those  Intended  to 
be  displayed  on  a  desk  or  worn  on 
bracelets,  necklaces,  key  chains,  and  so 
on.  provided  that  the  miniatures 
measure  no  more  than  thirty-eight  (38) 
millimeters  in  height  by  seventy  (70) 
millimeters  in  length. 

3.  Section  1150.3  is  amended  by 
removing  paragraph  (e)  and  by  revising 
paragraphs  (a),  (b).  (d)  to  read  as 
follows: 

§  1 1 50.3    Approved  markings. 

The  following  markings  are  approved 
by  the  Secretary  of  Commerce: 

(a)  A  blaze  orange  (Federal  Standard 
595a,  February.  1987.  color  number 
12199.  issued  by  the  General  Services 
Administration)  or  orange  color  brighter 
than  that  specified  by  the  federal 
standard  color  number,  solid  plug 
permanently  affixed  to  the  muzzle  end 
of  the  barrel  as  an  integral  part  of  the 
entire  device  and  recessed  no  more  than 
6  millimeters  from  the  muzzle  end  of  the 
barrel.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  Federal  Standard  595a  may  be 
obtained  from  the  Office  of  Engineering 
and  Technical  Management,  Chemical 
Technology  Division,  Paints  Branch, 
General  Services  Administration, 
Washington  DC  30406.  Copies  may  be 
inspected  at  the  oHice  of  the  Associate 
Director  for  Industry  and  Standards. 
National  Institute  for  Standards  and 
Technology,  Gaithersburg,  Maryland,  or 
at  the  Office  of  the  Federal  Register, 
1100  L  Street.  NW.,  room  8401, 
Washington  DC.  I 

(b)  A  blaze  orange  (Federal  Standard 
595a.  February.  1987.  color  number 
12199,  issued  by  the  General  Services 
Administration)  or  orange  color  brighter 
than  that  specified  by  the  Federal 
standard  color  number,  marking 
permanently  affixed  to  the  exterior 
surface  of  the  barrel,  covering  the 
circumference  of  the  barrel  from  the 
muzzle  end  for  a  depth  of  at  least  6 
millimeters.  This  incorporation  by 
reference  was  approved  by  the  Director 
for  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  Federal  Standard  595a  may  be 
obtained  from  the  Office  of  Engineering 
and  Technical  Management,  Chemical 
Technology  Division.  Paints  Branch. 
General  Services  Administration, 
Washington  DC  30406.  Copies  may  be 
inspected  at  the  office  of  the  Associate 


Director  for  Industry  and  Standards, 
National  Institute  for  Standards  and 
Technology,  Gaithersburg.  Maryland,  or 
at  the  Office  of  the  Federal  Register, 
1100  L  Street,  NW.,  room  8401, 
Washington  DC. 

(€)••• 

(d)  Coloration  of  the  entire  exterior 
surface  of  the  device  in  white,  bright 
red.  bright  orange,  bright  yellow,  bright 
green,  bright  blue,  bright  pink,  or  bright 
purple,  either  singly  or  in  combinations 
of  these  colors  in  any  pattern. 

4.  Section  1150.4  is  revised  to  read  as 
follows: 

91150.4    Wahrer. 

The  prohibitions  set  forth  in  S  1150.2 
of  this  part  may  be  waived  for  any  toy, 
look-alike  or  imitation  firearm  that  will 
be  used  only  in  the  theatrical,  movie  or 
television  industries.  A  request  for  such 
a  waiver  should  be  made,  in  writing,  to 
the  Chief  Counsel  for  Technology. 
United  States  Department  of  Commerce, 
Washington,  DC  20230.  The  request 
must  include  a  sworn  affidavit  which 
states  with  specificity  the  factual 
circumstances,  and  that  the  toy.  look- 
alike  or  imitation  firearm  will  be  used 
only  in  the  theatrical,  movie  or 
television  industry.  A  sample  of  the  item 
must  be  included  with  the  request. 

(PR  Doc.  91-26948  Filed  11-6-91;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  NaRM91-1] 

Rule*  of  Practice  and  Procedura 

agency:  Postal  Rate  Commission. 
ACTION:  Proposed  rulemaking;  addition 
to  rulemaking  record. 

summary:  The  Commission  has  solicited 
suggestions  for  improvements  in  its  rules 
of  practice.  56  FR  28850  (June  25. 1991). 
The  Commission  is  adding  a  recently 
issued  Institute  of  Public  Administration 
report  on  the  ratemaking  process  to  the 
rulemaking  record.  It  is  also  (i)  inviting 
public  comment  on  the  report;  (ii) 
making  copies  available  for  review;  and 
(iii)  allowing  supplementation  of 
previous  filings. 

DATES:  The  Commission  anticipates  no 
change  in  the  previously  established 
December  30, 1991  deadline  for 
comments. 

addresses:  Comments  and 
correspondence  should  be  sent  to 
Charles  L.  Clapp,  Secretary  of  the 
Commission,  suite  300, 1333  H  Street 


NW.,  Washington,  DC  20268-0001 

(telephone:  (202)  789-6840). 

FOR  FURTHER  INFORMATION  CONTACT 

David  F.  Stover.  General  Counsel,  at  the 

above  address  (telephone:  (202)  7ft&- 

6820). 

SUPPI^MENTARV  INFORMATION:  The 

Commission  is  in  receipt  of  the  October 
1991  Report  to  the  Board  of  the 
Governors  of  the  Postal  Service 
submitted  by  the  Ii  stitute  of  Public 
Administration  (IPA)  on  'The  I 

Ratemaking  Process  and  the  Postal  i 

Service."  This  report,  which  was 
prepared  by  IPA  under  contract  to  the 
Postal  Service,  contains  discussion, 
findings,  and  recommendations  about 
the  ratemaking  process. 

The  Commission  has  determined  that 
the  topics  addressed  in  the  IPA  Report 
make  it  an  appropriate  addition  to  the 
rulemaking  record.  Copies  of  the  report 
will  be  available  for  review  in  the 
Commission's  docket  room.  The 
Commission  invites  interested  parties  to 
comment  on  the  bearing  of  the  report's 
findings  and  recommendations  on 
matters  under  consideration  in  this 
proceeding.  The  Commission  anticipates 
no  change  in  the  December  30. 1991 
deadline,  but  notes  that  parties  who 
have  submitted  comments  may 
supplement  them,  as  of  right,  in  light  of 
this  addition  to  the  record. 

Issued  by  Ihe  Commission  on  November  1, 
1991. 

CliariM  L  Clapp, 
Secretary. 

(FR  Doc.  91-26925  Filed  11-6-01: 8:45  am| 
BiLUNQ  cooc  ni«-rw-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  SO 

(PR  Docket  No.  91-293;  FCC  91-314] 

Amendment  of  Part  80  of  the 
Commission's  Rules  to  Permit  the  Use 
of  Facsimile  and  Data  Emissions  on 
Marine  Public  Correspondence 
Channels  In  the  156-162  MHz  Band 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  Notice  of  I^oposed  Rule 
Making  (Notice)  proposes  to  permit  the 
use  of  facsimile  and  data 
communications  nationwide  on  all 
marine  156-162  MHz  band  (marine  VHF) 
public  correspondence  channels  for 
communications  between  public  coast 
stations  and  ship  stations.  This  notice 
responds  to  a  request  by  WJG  Maritel 
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Corporation  (WJG)  to  permit  such  use. 
The  effect  of  the  proposed  action  is  to 
provide  VHF  public  coast  stations  and 
the  commercial  and  noncommercial 
vessels  they  serve  with  a  wider  range  of 
communications  options  such  as 
facsimile,  teleprinter,  and  data 
communications  and  to  promote  more 
efficient  use  of  the  frequency  spectrum. 
DATES:  Comments  are  due  on  or  before 
December  16. 1991;  and  reply  comments 
on  or  before  January  2. 1992. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Joy  Alford.  Aviation  &  Marine  Branch, 
Private  Radio  Bureau,  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted  October 
2, 1991,  and  released  October  23, 1991. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington.  DC 
20554.  The  Complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422. 
1114  21st  Street,  NW..  Washington.  DC 
20036. 

'  Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Since  1986,  an  integrated  system  of 
public  coast  stations  operating  on  the 
marine  VHF  public  correspondence 
channels  in  the  Great  Lakes  region  has 
been  permitted  to  provide  facsimile  and 
data  communication  services  to  ship 
stations.  Individual  public  coast  stations 
operating  on  the  same  channels  in  other 
parts  of  the  United  States  have  been 
limited  to  voice  only  operations.  This 
proposed  action  will  permit  the 
additional  use  of  facsimile  and  data 
communications  on  public 
correspondence  channels  in  the 
frequency  band  15&-162  MHz  (marine 
VHF)  by  all  public  coast  stations.  The 
Bureau  recommends  adoption  of  the 
Notice  of  Proposed  Rule  Making  which 
proposes  to  expand  the  range  of 
communications  services  that  marine 
VHF  public  coast  stations  may  offer  to 
include  facsimile  and  data 
communications. 

Procedural  Matters 

Ex  Parte  Rules — Non-Restricted 
Proceeding 

2.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 


period,  provided  they  ere  discussrd  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Comment  Dates 

3.  Pursuant  to  applicable  procedures 
set  forth  in  5  5  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  December  16, 
1991  and  reply  comments  on  or  before 
January  2. 1992.  To  file  formally  in  this 
proceeding,  you  must  file  an  original  and 
five  copies  of  all  comments,  reply 
comments,  and  supporting  documents.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  end  reply 
com.ments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  of  the  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington,  DC  20554. 

Regulatory  Flexibility  Act 

4.  The  Commission  hereby  certifies 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1990  (Pub. 
L  96-354),  that  these  rules,  if 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Although  these  proposed 
changes  allow  the  maritime  community 
greater  flexibility  in  the  provision  of 
additional  forms  of  communications, 
e.g.,  facsimile  and  data,  and  may  result 
in  increased  expenditures  for 
equipment,  such  additional  expenditures 
would  be  optional  and  would  not 
constitute  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 

Paperwork  Reduction 

5.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  or  record 
keeping,  labeling,  disclosure,  or  record 
retention  requirements:  and  will  not 
increase  or  decrease  the  burden  hours 
imposed  on  the  public. 

6.  Authority  for  issuance  of  the  Notice 
of  Proposed  Rule  Making  is  contained  in 
section  4(i)  and  303(r)  cf  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r). 

7.  A  copy  of  the  Notice  of  Proposed 
Rule  Making  will  be  served  on  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


List  of  Subjects  in  47  CFR  Part  80 

Maritime  stations,  Coast  stations, 
Communications  equipment.  Facsimile, 
VHF  public  correspondence  channels. 

Federal  Commun'calionB  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  91-26957  Filed  11-6-91;  8:45  am| 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  515  and  538 

[GSAR  Notice  S-330) 

General  Services  Administration 
Acquisition  Regulation;  Pilot  Test 
Under  Multiple  Award  Schedules 
Program 

AGENCY:  Office  of  Acquisition  Policy, 
Geneial  Services  Administration  (GSA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  regulation  that 
would  temporarily  amend  the  General 
Services  Administr.Ttion  Acquisition 
Regulation  (GSAR)  to  provide  for  test  of 
a  revised  Discount  Schedule  and 
Marketing  Data  (DSMD)  formal  in  up  to 
five  solicitations  under  the  Multiple 
Award  Schedule  Program  and  to  provide 
for  the  use  of  a  questionnaire  evaluating 
the  revised  DSMD  to  be  completed  by 
offerors  under  the  test. 
DATES:  Comments  are  due  in  writing  on 
or  before  December  9,  1991. 
ADDRESSES:  Comments  should  be 
addressed  to  Bruce  McConnell.  GSA 
Desk  Officer,  room  3235,  NEOB, 
Washington,  DC  20503  and  Marjorie 
Ashby,  Office  of  GSA  Acquisition 
Policy,  18th  and  F  Streets,  NW,  room 
4026,"Washington  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Les  Davison,  Office  of  GSA  Acquisition 
Policy  (202)  501-4768. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  its  Multiple  Award  Schedule 
(MAS)  program,  GSA  collects 
information  as  prescribed  in  the  MAS 
Policy  Statement  of  October  1, 1982  (47. 
FR  50242.  November  5. 1982).  The  Policy 
Statement  requires  an  offeror,  when 
responding  to  a  MAS  solicitation,  to 
provide  Discount  Schedule  and 
Marketing  Data  (DSMD)  in  a  specific 
format.  The  DSMD  generally  requires 
disclosure  of  certain  pricing  information 
on  a  sampling  of  items  which  have  an 
established  catalog  price,  and  on  al 
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items  that  do  not  have  an  established 
catalog  price. 

Information  required  to  be  submitted 
on  the  DSMD  includes:  sales  to 
Government  and  non-Government 
customers,  the  highest  discounts  for 
various  commercial  customers,  and 
information  on  an  offeror's  marketing 
practices.  The  DSMD  is  used  to 
determine  whether  to  grant  an 
exemption  from  the  statutory 
requirement  to  submit  cost  or  pricing 
data  based  on  catalog  price,  to  establish 
the  Government's  negotiation 
objectives,  and  to  determine  price 
reasonableness.  Prospective  contractors 
that  submit  offers  which  do  not  qualify 
for  the  statutory  exemption  from 
submission  of  cost  or  pricing  data  will 
be  requested  to  submit  cost  and  pricing 
data  in  accordance  with  subpart  15.8  of 
the  Federal  Acquisition  Regulation 
(FAR). 

As  a  part  of  the  MAS  Improvement 
Project,  GSA  has  drafted  a  restatement 
of  its  price  negotiation  objectives  and 
revised  the  DSMD.  The  Government's 
negotiation  objective  will  be  to  obtain 
discounts  from  an  offeror's  established 
catalog  price  which  are  equal  to  or 
greater  than  the  best  discounts  which 
the  offeror  extends  to  any  customer.  The 
contracting  officer  may  not  award  a 
contract  for  a  discount  which  is  less 
than  the  best  discount  the  offeror 
extends  to  any  customer  (other  than 
Federal  Agencies)  purchasing  under 
circumstances  comparable  to  the 
Government  unless  he/she  makes  a 
written  determination  that:  (1)  The 
prices  offered  to  the  Government  are 
fair  and  reasonable,  even  though 
comparable  discounts  were  not 
negotiated,  and  (2)  award  of  a  contract 
is  in  the  best  interest  of  the  Government. 

To  determine  whether  a  customer's 
procurement  circumstances  are 
comparable  to  those  of  the  Government, 
the  contracting  officer  will  consider  the 
terms  and  conditions  of  the  offeror's 
written  and/or  oral  agreements  with 
customers,  other  than  GSA,  if  the  ^ 
agreements  are  for  the  delivery,  over  a 
period  of  time,  of  items  whose  estimated 
quantity  or  value  approximates  that  of 
the  potential  contract  under  the  GSA 
solicitation.  In  analyzing  such 
agreements,  the  contracting  officer  will 
consider  whether  any  ancillary  services 
(e.g.  training,  maintenance,  etc.)  which 
the  offeror  must  perform  for  the  non- 
GSA  customer  are  similar  to  those  it 
must  perform  under  the  MAS  contract, 
and  whether  the  terms  and  conditions  of 
the  non-GSA  customer  agreement  are 
significantly  different  from  those  of  the 
MAS  contract. 

Unless  the  requirement  is  waived, 
contracting  officers  will  request  cost  or 


pricing  data  in  accordance  with  FAR 
subpart  15.8  and  the  terms  of  the 
solicitation,  from  offerors  which  do  not 
qualify  for  the  statutory  exemption  from 
submission  of  cost  or  pricing  data. 
Contracting  officers  will  evaluate  all 
cost  and/ or  pricing  data  received  and 
negotiate  a  fair  and  reasonable  price 
based  on  that  evaluation  and  her/his 
price  analysis. 

Before  awarding  any  MAS  contract, 
contracting  officers  must  determine  that 
prices  are  fair  and  reasonable  in 
accordance  with  FAR  subparts  15.8  and 
15.9.  GSA's  objectives  in  revising  the 
DSMD  were  to  ensure  that  (1)  MAS 
offers  submitted  are  accurate  and 
complete  and  (2)  the  minimum  amount 
of  data  necessary  to  provide  GSA 
contracting  officers  sufficient 
information  to  fully  evaluate  MAS  o^ers 
is  requested.  In  developing  the  revised 
DSMD.  GSA  focused  on  clarifying  and 
simplifying  the  data  submission 
requirements,  and  on  decreasing  the 
amount  of  data  required  to  be  submitted 
by  offerors. 

GSA  has  communicated  with  several 
vendor  organizations  whose  members 
are  MAS  contractors,  invited  their 
comments  and  criticisms,  and  fully 
considered  their  views.  After 
considerable  review  and  discussion  of 
GSA's  negotiation  objectives  and 
information  collection  requirements,  a 
revised  DSMD  format  has  been 
developed.  GSA  believes  the  revised 
DSMD  will  decrease  the  amount  of  data 
required  to  be  submitted  by  MAS 
offerors,  while  providing  GSA 
contracting  officers  with  adequate 
information  to  evaluate  offers  and 
negotiate  fair  and  reasonable  prices. 
GSA  believes  that  a  limited  test  usage  of 
the  revised  negotiation  objectives  and 
DSMD  would  be  prudent.  Such  a  test 
would  uncover  unforeseen  objectives 
and  DSMD  would  be  prudent.  Such  a 
test  would  uncover  unforeseen  problems 
arising  from  the  revisions,  provide  for  an 
evaluation  as  to  whether  offers  received 
are  accurate  and  complete  and  whether 
offerors'  data  disclosure  requirements 
are  actually  lessened.  The  test  would 
involve  no  more  that  five  MAS 
solicitations,  which  are  not  expected  to 
produce  more  than  300  offers.  In 
addition  to  incorporating  the  revised 
DSMD  into  the  solicitations,  the  test 
would  include  a  questionnaire  to  be 
completed  by  offerors.  The  responses  to 
the  questionnaire  will  be  used  to 
evaluate  the  impact  and  efficacy  of  the 
revised  DSMD. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandimi 
dated  December  14, 1984  exempted 


certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  proposed  rule. 

C  Regulatory  Flexibility  Act 

An  Initial  Regulatory  Flexibility 
Analysis  has  not  been  prepared  because 
the  proposed  rule  does  not  appear  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
a  waiver  of  the  requirement  for  both  an 
initial  and  final  Regulatory  Flexibility 
Analysis  is  believed  to  be  appropriate. 
Comments  from  small  entities 
concerning  the  proposed  rule  will  be 
considered  in  accordance  with  5  U.S.C 
610,  however. 

D.  Papenvork  Reduction  Act 

The  DSMD  and  the  questionnaire  are 
information  collections  as  defined  in  the 
Paperwork  Reduction  Act  and  have 
been  submitted  to  the  OMB  for  approval 
under  the  Paperwork  Reduction  Act 
Comments  on  the  information  collection 
requirements  may  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention;  Desk  Officer 
for  GSA.  Washington,  DC  20503.  The 
title  of  the  information  collection  is 
"Pilot  test  of  revised  DSMD  format  used 
in  MAS  program."  The  DSMD  require 
disclosure  of  certain  pricing  information 
on  a  sampling  of  items  which  have  an 
established  catalog  price,  and  on  all 
items  that  do  not  have  an  established 
catalog  price.  Information  required  to  be 
submitted  on  the  DSMD  includes:  sales 
to  Government  and  non-Govemment 
customers,  the  highest  discounts  for 
various  commercial  customers,  and 
information  on  an  offeror's  marketing 
practices.  Under  the  MAS  program, 
offerors  responding  to  a  MAS 
solicitation  are  requested  to  provide 
DSMD  in  a  specific  format.  The  DSMD 
is  used  to  determine  whether  to  grant  an 
exemption  for  cost  or  pricing  data  based 
on  catalog  price,  to  establish  the 
Government's  negotiation  objectives, 
and  to  determine  price  reasonableness. 
GSA  believes  that  a  limited  test  usage  of 
the  revised  DSMD  would  be  prudent. 
Such  a  test  would  uncover  unforeseen 
problems  arising  from  use  of  the  revised 
DSMD,  provide  for  an  evaluation  as  to 
whether  offers  received  are  accurate 
and  complete  and  whether  offerors'  data 
disclosure  requirements  are  actually 
lessened.  The  test  would  involve  no 
more  than  five  MAS  sohcitations.  which 
are  not  expected  to  produce  more  than 
300  offers.  In  addition  to  incorporating 
the  revised  DSMD  into  the  solicitations, 
the  test  would  include  a  questionnaire  to 
be  completed  by  offerors.  The  responses 
to  the  questionnaire  will  be  used  to 
evaluate  the  impact  and  efficacy  of  the 
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revised  DSMD.  The  estimated  annual 
burden  for  the  DSMD  is  3,900  hours. 
This  is  based  on  an  estimated  average 
burden  per  response  of  13  hours,  a 
frequency  of  one  response  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  300.  The  estimated 
annual  burden  for  the  questionnaire  is 
600  hours.  This  is  based  on  an  estimated 
average  burden  per  response  of  2  hours, 
a  frequency  of  one  response  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  300. 

List  of  Subjects  in  48  CFR  Parts  515  and 
538 

Government  procurement. 
Accordingly,  it  is  proposed  to  amend 
48  CFR  parts  515  and  538  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  515  and  538  continues  to  read  as 
follows: 

Authority:  40  use.  486(c). 

2.  48  CFR  parts  515  and  538  would  be 
amended  by  the  following  Acquisition 
Circular: 

General  Sen'ice*  Administration  Acquisition 
Regulation  Acquisition  Circular  (AC-91-    ) 

To:  All  GSA  contracting  activities. 

SUBJECT:  Pilot  test  of  revised  Discount 
Schedule  and  Marketing  Data  (DSMD) 
format  used  in  Multiple  Award  Schedule 
(MAS)  Program 

1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  chapter  5,  (APS  2800.12A]  to  provide 
for  pilot  testing  of  a  revised  Discount 
Schedule  and  Marketing  Data  (DSMD)  format 
in  up  to  five  solicitations  under  the  Multiple 
Award  Schedule  Program  and  to  provide  for 
the  use  of  a  questionnaire  evaluating  the 
revised  DSMD  to  be  completed  by  offerors 
under  the  test. 

2.  Background. 

a.  Under  the  MAS  program.  GSA  collects 
information  as  prescribed  in  the  Multiple 
Award  Schedule  Policy  Statement  of  October 
1.1982  (47  PR  50242.  November  5. 1982).  The 
policy  statement  requires  an  offeror,  when 
responding  to  a  MAS  solicitation,  to  provide 
DMSD  in  a  specific  formal.  The  DSMD 
require  disclosure  of  certain  pricing 
information  on  a  sampling  of  items  which 
have  an  established  catalog  price,  and  on  all 
items  that  do  not  have  an  established  catalog 
price.  The  DSMD  is  used  by  the  contracting 
officer  to  determine  whether  to  grant  an 
exemption  for  cost  or  pricing  data  based  on 
catalog  price,  to  establish  the  Government's 
negotiation  objective,  and  to  determine  price 
reasonableness. 

b.  As  a  part  of  the  MAS  Improvement 
Project.  GSA  has  drafted  a  restatement  of  its 
price  negotiation  objectives  and  revised  the 
DSMD.  The  government's  negotiation 
objective  will  be  to  obtain  discounts  from  an 
offeror's  established  catalog  or  market  price 
which  are  equal  to  or  greater  than  the  best 
discount  which  the  offeror  extends  to  any 
customer.  The  contracting  officer  may  not 
dward  a  contract  for  a  discount  which  is  less 


than  the  best  discount  the  offeror  extends  to 
any  non-federal  customer  purchasing  under 
circumstances  comparable  to  the 
Government  unless  he/she  makes  a  written 
determination  that:  (1)  The  prices  offered  to 
the  Government  are  fair  and  reasonable, 
even  though  comparable  discounts  were  not 
negotiated,  and  (2)  award  of  a  contract  is  in 
the  best  interest  of  the  Government. 

c.  To  determine  whether  a  customer's 
procurement  circumstances  are  comparable 

.  to  those  of  the  Government,  the  contracting 
officer  will  consider  the  terms  and  conditions 
of  the  offeror's  written  and/or  oral 
agreements  with  customers,  other  than  GSA, 
which  agreements  are  for  the  delivery,  over  a 
period  of  time,  of  items  whose  estimated 
quantity/value  approximates  that  of  the 
potential  contract  under  the  GSA  solicitation. 
In  analyzing  the  agreements,  the  contracting 
officer  will  consider  whether  the  ancillary 
services  (e.g.  training,  maintenance,  etc.) 
which  the  offeror  must  perform  for  the  non- 
GSA  customer  are  similar  to  those  it  must 
perform  under  the  MAS  contract,  and 
whether  the  terms  and  conditions  of  the  non- 
GSA  customer  agreement  are  significantly 
different  from  those  of  the  MAS  contract. 

d.  Unless  the  requirement  is  waived, 
contracting  officers  willrequest  cost  or 
pricing  data  in  accordance  with  FAR  Subpart 
15.8  and  the  terms  of  the  solicitation,  from 
offerors  which  do  not  qualify  for  the  statutory 
exemption  from  submission  of  cost  or  pricing 
data.  Contracting  officers  will  evaluate  all 
cost  and/or  pricing  data  received  and 
negotiate  a  fair  and  reasonable  price  based 
on  that  evaluation  and  her/his  price  analysis. 

e.  Before  awarding  any  MAS  contract,  the 
contracting  officer  must  determine  that  prices 
are  fair  and  reasonable  in  accordance  with 
FAR  Subparts  15.8  and  15.9. 

f.  The  objective  in  revising  the  DSMD  was 
to  ensure  MAS  offers  received  are  accurate 
and  complete  and  that  offerors  are  required 
to  submit  the  minimum  amount  of  data 
necessary  to  provide  contracting  officers 
sufficient  information  to  fully  evaluate  MAS 
offers.  In  Developing  the  revised  DSMD.  GSA 
focused  on  clarifying  and  simplifying  the  data 
submission  requirements,  and  on  decreasing 
the  amount  of  data  required  from  offerors. 
Before  deciding  whether  to  adopt  the  revised 
DSMD  for  use  under  the  MAS  program.  GSA 
is  conducting  a  pilot  test  which  involves 
actually  using  the  revised  DSMD  in  up  to  five 
solicitations  to  be  designated  by  the  MAS 
Program  Coordinator. 

3.  Effective  date.  (To  he  established  after 
consideration  of  public  comments.) 

4.  Expiration  date.  (To  be  established  after 
consideration  of  public  comments.  The 
expiration  date  will  be  one  year  after  the 
effective  date.) 

5.  Reference  to  regulation.  48  CFR 
chapter  5. 

6.  Explanation  of  changes. 

a.  Section  515.804-3  is  amended  to 
add  paragraph  (c)  to  read  as  follows: 

515.804-3    Exemption  from  or  waiver  of 
submission  of  certified  cost  or  pricing 
data 


(c)  The  Discount  Schedule  and 
Marketing  Data  (DSMD)  format  at 


GSAR  515.804-70  shall  be  used  in  lieu  of 
the  Standard  Form  1412,  Claim  for 
Exemption  from  Submission  of  Certified 
Cost  or  Pricing  Data,  in  Multiple  Award 
Schedule  solicitations  identified  by  the 
GSA  MAS  Program  Coordinator  for 
inclusion  in  the  pilot  test  of  the  revised 
DSMD.  Each  solicitation  will  require 
DSMDs  be  completed  for  each  special 
item  number  in  the  solicitation  and  be 
submitted  as  a  part  of  the  offeror's 
proposal. 

b.  Section  515.804-70  is  added  to  read 
as  follows: 

515.804-70    Format  for  Discount 
Schedule  and  Marketing  Data  (DSMD) 

(a)  As  prescribed  in  GSAR  515.804- 
3(c),  the  contracting  officer  shall  insert 
the  following  format  for  collecting  the 
Discount  Schedule  and  Marketing  Data 
and  the  Guide  for  Submission  of 
Discount  Schedule  and  Marketing  Data 
at  Table  515-70  below,  in  MAS 
solicitations  identified  by  the  GSA  MAS 
Program  Coordinator  for  inclusion  in  the 
pilot  test  of  the  revised  DSMD  format: 

DISCOUNT  SCHEDULE  AND  MARKETING 
DATA  FORMAT 

Instructions  necessary  to  complete  the 
Discount  Schedule  and  Marketing  Data 
format  are  contained  in  Table  515-70  Guide 
For  Submission  of  Discount  Schedule  and  , 
Marketing  Data  (DSMD)  of  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  and  included  in  this 
solicitation  for  your  convenience. 

The  Government  will  treat  all  information 
which  the  offeror  submits  on  the  DSMD  as 
proprietary. 

The  Government  may  reject  your  offer  if 
you  fail  to  disclose  accurate,  complete  and 
current  data  in  the  DSMD.  If  the  Government 
discovers  subsequent  to  contract  award  that 
information  in  the  DSMD  was  not  accurate, 
complete  or  current,  the  Government  may 
seek  refunds  and  other  relief  pursuant  to  the 
defective  pricing  provisions  of  the  contract. 

Contents 

Part  A.  Offer  to  the  Government 
Part  A.  Sections  I  and  II,  ask  for  specific 
information  about  the  terms  of  your  offer 
to  the  Government. 

Part  B.  Discount  and  Marketing  Practices 
Part  B.  Sections  I  and  II,  ask  for 
information  about  the  offeror's  discount 
and  marketing  practices  to  all  customer 
(other  than  Federal  agencies)  acquiring 
the  same  products  or  services  offered 
under  this  solicitation. 

Part  C.  Sales  Information 
Part  C,  Sections  I  through  III,  ask  for 
information  about  the  offeror's  sales 
volume  to  Government  and  non- 
Govemment  customers,  respectively. 

Part  D.  Certification 
Part  D  requires  the  offeror  to  certify  to  the 
accuracy,  currency  and  completeness  of 
information  submitted  in  Parts  A-C. 

Name  of  Offeror 

SIN^ — 
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Part  A — Offer  to  the  Government 
Section  I 

1.  Is  the  Government  offered  concessions  in 
this  offer  which  are  not  granted  to  other 

customers?  Yes' No (If  "Yes", 

provide  details  below). 

a-.  Extended  warranty?  Yes No 

(See  GSAR  clause  552.246-17).  Attach  a  copy 
of  your  standard  commercial  warranty  or 
specify  where  it  is  found  in  your  catalog  or 
price  list  included  with  this  offer. 

b.  Return/Exchange  goods  policy?  Yes 

No 

c.  Enhanced  or  additional  services? 
Yes No 

d.  Any  other  concession?  Yes No 

Provide  details  about  concessions  offered 

above. 


2.  Respond  if  the  Offeror  is  a  dealer  or 
Distiibutor  Will  the  offeror,  if  awarded  a 
contract  pursuant  to  this  solicitation: 

a.  Operate  a  warehouse  in  which  items 
covered  by  this  solicitation  are  stocked? 
Yes—  No 

b.  Process  purchase  orders?  Yes 

No 

c.  Provide  training?  Yes No 

d.  Provide  installation?  Yes No 

3.  Respond  if  the  offeror  will  use 
participating  dealers  to  perform  any  aspect 
of  a  contract  awarded  pursuant  to  this 
solicitation.  Will  the  participating  dealers 
perform  any  function  listed  below? 

a.  Operate  a  warehouse  in  which  items 

covered  by  the  contract  are  stocked?  Yes 

No 

b.  Process  purchase  orders?  Yes 

No 

c.  Provide  training?  Yes No 

d.  Provide  installation?  Yes No 

e.  Other?  (Please  specify)  Yes No 


4.  Do  you  offer  any  items  identical  to  those 
contained  in  this  offer  to  GSA  under  any 

other  schedule  contract?  Yes No .  (If 

"Yes"  identify  the  item,  contract,  and 
schedule  if  applicable.) 


5.  What  are  the  total  estimated  sales  under 
a  GSA  contract.under  this  Schedule  (if  one  is 
awarded)  for  all  models/types  or  catalog 
numbers  offered  under  this  SIN?  $ 

Section  U        j      I 

(All  discounts  which  you  offer  the 
Government  must  be  based  on  delivery  FOB 
[contracting  officer  fill  in  blank.]. 

1.  Identify  the  price  list  from  which 
discounts  are  offered.  Specify  the  type  or  title 
and  date  of  the  price  list;  attach  a  copy  of  the 
price  list. 


2.  What  is  (are)  the  discount8(8)  offered  to 
the  Government  under  this  solicitation? 


3.  Are  any  of  the  following  other  discounts 

offered?  Yes No .  If  "Yes",'  enter  the 

amount  in  the  appropriate  blanks.  These 
discounts  will  be  taken  by  the  Government, 
in  addition  to  the  discounts  offered  in 
response  to  Question  2. 

a.  Prompt  payment  discount  (See  FAR 
clause  52.232-25) 


b.  Quantity /Dollar  volume  discoimts? 


(i)  Can  models/products  be  combined 
within  this  SIN  in  order  to  earn  these 

discounts?  Yes No If  "Yes",  provide 

details: 


(ii)  Can  SIN's  be  combined  in  order  to  earn 

the  quantity  discounts?  Yes No .  (If 

"Yes",  provide  details). 


c.  Blanket  purchase  agreements  discounts? 


d.  Purchase  option  credits? 


e.  Other  discounts? 


Part  B — Discount  and  Marketing  Practices 

Part  B  seeks  information  about  the  offeror's 
discount  and  marketing  practices  to 
customers  (other  than  Federal  agencies) 
acquiring  the  same  items  offered  under  this 
solicitation.  All  offerors  must  complete 
Sections  I  and  II. 

Section  I 

1.  Are  the  discounts  which  you  offer  the 
Government  equal  to  or  better  than  your  best 
discount  to  any  customer,  regardless  of 
quantity?  Yes No 

a.  If  "yes"  provide  information  on  your  best 
discount  and  the  customer  receiving  that 
discount  in  the  chart  below.  (Disregard 
question  1.  below) 

b.  In  "no,"  continue  on  to  question  2, 
below. 

2.  In  the  discounts  you  offer  the 
Government  are  not  equal  to  or  better  than 
your  best  discount  to  any  customer.  Hst  in  the 
chart  below  all  discounts  at  which  you  have 
sold  to  any  customer  or  category  of  customer, 
which  equal  or  exceed  the  discounts  offered 
to  the  Government. 

a.  Column  1 — Indicate  all  discounts  at 
which  you  have  sold  to  any  customer  (or 
category  of  customer),  regardless  of  quantity, 
which  equal  or  exceed  the  discounts  offered 
to  the  Government  herein. 

b.  Column  2 — Identify  each  customer  that 
receives  the  discount.  (Use  a  separate  line  for 
each  customer  or  category  of  customer). 


c.  Column  3 — Insert  the  quantity  or  sales 
volume  which  the  identified  customer  must 
purchase /order  to  earn  the  discount. 

d.  Column  4 — Indicate  the  FOB  delivery 
term  for  each  identified  customer.  (See  FAR 
Subpart  47.3  for  an  explanation  of  FOB 
dehvery  terms). 

3.  Discount  chart 


Cotumn  1 
discount 

CokimnZ 
customer 

Column3 
quantrty/ 
volume 

Column  4 
FOBtemi 





^„„„.,„ 

4.  Identify  the  price  lists  which  are  the 
basis  for  the  discounts  given  to  the  customers 
identified  in  this  chart.  Specify  the  type  or 
title  and  date  of  each  price  list. 


5.  If  the  discounts  extended  to  the 
Government  in  this  offer  are  less  than  the 
discounts  shown  above,  explain  the  reasons 
for  any  differences. 


Note:  The  contracting  officer  may  require 
submission  of  copies  of  some  or  all  of  the 
contracts/agreements  with  the  customers 
identified  above. 

Section  II— Additional  Discounts  and 
Concessions 

1.  DO  YOU  OFFER  ANY  CUSTOMER 
IDENTIFIED  IN  PART  B.  SECTION  I.  A 
DISCOUNT  WHICH  WOULD  FURTHER 
REDUCE  THEIR  PRICE.  AND  WHICH  HAS 
NOT  PREVIOUSLY  BEFJ^  DISCLOSED? 

Yes No (If  "Yes,"  please  disclose  the 

type  and  amount  of  these  discounts  in  the 
space  below  and  provide  details). 


2.  DO  YOU  GRANT  ANY  CUSTOMER 
IDENTIFIED  IN  PART  B,  Section  I.  ANY 
CONCESSIONS  WHICH  ARE  NOT  HEREIN 
OFFERED  TO  THE  GOVERNMENT? 

Yes No (If  "Yes,"  indicate  the  type  ot 

concessions  below  and  provide  details). 

a.  Extended  warranty?  Yes No 

b.  Return/Exchange  goods  policy? 
Yes No 

c.  Bonus  Goods?  Yes No 

d.  Enhanced  or  additional  services? 
Yes No 

e.  Any  other  concessions?  Yes No 

Part  C — Sales  Information 

The  contracting  officer  will  use  the 
information  in  this  PART  C  to  determine 
whether  the  items  offered  qualify  for  an 
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exemption  from  the  requirement  to  lubmit 
cost  or  pricing  data.  Items  which  have  an 
"established  catalog  price,"  as  defined  by 
FAR  1S.B04-3  (c)  and  (f).  will  be  exempted 
from  the  requirement  to  submit  cost  or  pricing 
data.  Items  which  meet  the  FAR  defmition 
are  regarded  as  commercial  items. 
Sales  information  is  given  for  the 

period through inclusive  (Insert 

dates). 

Section  I — Sales  Information  (Total  Sin/ 

1  TOTAL  SALES  TO  THE  U.S. 
GOVERNMENT  FOR  ALL  MODELS/TYPES 
OR  CATALOG  NUMBERS  OFFERED  UNDER 
THIS  SIN  WERE  $ 

2.  TOTAL  S.ALES  TO  ALL  ENTITIES 
(INCLUDING  THE  GOVERNMENT)  WITH 
WHOM  YOU  DID  BUSINESS  FOR  ALL 
MODELS/TYPES  OR  CATALOG  NUMBERS 
OFFERED  UNDER  THIS  SIN  WERE:  S 

3.  LINE  1  IS PERCENT  [%]  OR  UNE  2. 

4.  UST  BELOW  ALL  MODELS/TYPES  OR 
CATALOG  NUMBERS  OFFERED  UNDER 
THIS  SIN  WHICH  DO  NOT  HAVE  AN 
"ESTABUSHED  CATALOG  PRICE"  AS 
DEFINED  BY  FAR  15.804-3  (c)  and  (f).  and 


which  do  have  total  sales  to  the  U.S. 
Government  of  $25,000  or  more: 


5.  LIST  BELOW  THE  (contracting  officer 
fiU  in  the  blank)  MODELS/TYPES  OR 
CATALOG  NUMBERS  OFFERED  UNDER 
THIS  SIN  WITH  THE  LARGEST  DOLLAR 
VOLUME  SALES  TO  THE  U.S. 
GOVERNMENT.  Do  not  include  any  models 
listed  in  response  to  question  4.  above. 


6.  COMPLETE  THE  CHART  BELOW  FOR 
EACH  MODEL  USTED  IN  QUESTION  5: 

Column  O — Model  type  or  Catalog 

Number 
Column  A — Total  Sales  to  the  U.S. 

Government 
Column  B — Total  Sales  to  non- 

Covemment  customers  at  catalog 


price  (minus  any  published 

discounts) 
Column  C — ^Total  Sales  to  non- 

Covemment  customers  at  other 

than  catalog  price 
Column  D— Total  Sales  (D  =  A  +  B+C) 
Column  E — Percentage  of  sales  to  non- 

Govemment  customers  at  other 

than  catalog  price  (minus  any 

published  discounts). 


E  = 


(B+q 


Column  F — Percentage  of  total  sales  to 
the  U.S.  Government, 


A 

F  -- 

D 


Sales  Information  (COMMERaAL  Items) 

Cotumn  0  model  » 

Cotumn  A 

U.S.  govt 

uJm 

Column  B 
noo-gov't 

sales 
(catalog) 

CdumnC 

nofvaowl 

sales  (oltier 

than 

catalog) 

CohjmnO 
total  sales 

CotumnE 

%other 

than  catalog 

sales 

Column  F 

%gov1 

sales 

(1)                                                                                         ..  .           

—...«.„,.„ 

.....M«.K»....»...... 

(P)                                                                 

P) 

(') 

(5) ..: „  „ 

(B) 

(7) ,      ,                     





^ -. — — 

w 

m                

(tO)     _     ..     .    „      

7.  Current  MAS  contractors — Total  Sales 
under  your  current  CSA  contract  for  this 
schedule  for  all  models/types  or  catalog 
nuiTtl>er8  offered  under  this  SIN  were  S 

Part  D— Certiflcatioa 

The  offeror  certifies  that,  to  the  best  of  its 
knowledge  and  belief: 

(1)  All  of  the  data  (including  sales  data 
submitted  with  this  offer)  are  accurate, 
complete,  and  current  representations  of 
actual  transactions,  either  (mark  one): 

as  of  the  dale  of  submission  of  the 

offer 
as  of  the  date  when  negotiations  are 

concluded. 

(2)  Substantial  quantities  of  all  items 
offered  have  been  sold  to  the  general  public 

(3)  Except  for  models  identified  in  Part  C 
Paragraph  4,  the  price(8)  quoted  in  this  offer 
Is  (are)  based  on  "established  catalog  prices" 
(as  defined  in  FAR  15-a04-3(c)|  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public 

NAME  AND  TITLE  OF  PERSON 
AUTHORIZED  TO  SIGN  ON  BEI^IALF  OF 
THE  OFFEROR.  (Type  or  Print). 

NAME:  

TITLE:    


SIGNATURE: 
OFFEROR: 


DATE  OF  EXECUTION:    

(End  of  format) 

(b)  Contract  pricing  proposals  for 
MAS  solicitations  submitted  on  DSMD 
format  in  paragraph  (a)  above  must  be 
prepared  in  accordance  with  the 
instructions  in  Table  515-70. 

Table  515-70    Guide  for  Submission  of 
Discount  Schedule  and  Marketing  Data 

This  Guide  contains  instructions  and 
information  needed  to  complete  and  submit 
the  Discount  Schedule  and  Marketing  Data 
(DSMD)  portion  of  multiple  award  schedule 
(MAS)  solicitations. 

L  Explanations 

Terms  included  in  this  section  have  the 
meanings  set  forth  below  when  used  in  the 
DSMD.  The  explanations  are  in  addition  to 
any  definitions  and  or  guidance  contained  in 
the  Federal  Acquisition  Regulation  (FAR)  or 
General  Services  Administration  Acquisition 
Regulation  (GSAR). 

1.  CUSTOMER.  A  "customer"  is  any  entity, 
except  the  Federal  Government,  which 
acquires  goods  or  service*  from  the  offeror. 


The  term  customer  includes  but  is  not  limited 
to,  original  equipment  manufacturers,  value 
added  resellers,  state  and  local  governments, 
distributors,  educational  institutions,  dealers, 
and  national  accounts.  In  any  instance  where 
the  offeror  is  asked  to  disclose  information 
for  a  "customer",  you  may  disclose 
information  by  category  of  customer,  if  the 
offeror's  discount  policies  are  the  same  for  all 
customers  in  the  category.  Disclosure  of  a 
range  of  discounts  fur  customer  categories  is 
acceptable. 

2.  CONCESSION.  A  "concession"  is  a 
benefit,  enhancement  or  privilege  (other  than 
a  discount)  which  either  reduces  the  overall 
cost  of  a  customer's  acquisition  or 
encourages  a  customer  to  consummate  a 
purchase.  Concessions  include,  but  are  not 
limited  to.  free  training,  free  installation,  and 
bonus  goods. 

3.  DISCOUNT.  A  "discount"  is  a  reduction 
to  catalog  or  market  prices  (published  or 
unpublished)  applicable  to  any  customer. 
Discounts  include,  but  are  not  limited  to, 
rebates,  quantity  discounts,  purchase  option 
credits,  trade-in-allowances,  and  any  other 
terms  or  conditions  which  reduce  the  amount 
of  money  •  customer  ultimately  pays  for 
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goods  or  services  ordered  or  received.  Best 
Discounts — If  your  best  price  is  a 
combination  of  discounts,  identify  each  type 
of  discount  used.  (For  example,  1  to  99 — 20% 
regular  discount:  100-1-  -25%  quantity 
discount;  2%  aggregate  discount  on  sale* 
exceeding  $50,000). 

4.  EDUCATIONAL  INSTITUTION.  An 
"educational  institution"  is  an  elementary, 
junior  high,  or  degree  granting  school  which 
maintains  a  regular  faculty,  an  established 
curriculum  and  an  organized  body  of 
students.  Offerors  shall  disclose  discounts 
given  to  educational  institutions  when 
required  by  PART  C.  Discounts  to 
educational  institutions  will  not  serve  as  a 
negotiation  objecUve  unless  the  offeror  has 
no  other  significant  category  of  customer.  The 
Government  will,  however,  negotiate  for  such 
discounts  for  use  by  comparable  Federal 
educational  institutions.  Examples  of  Federal 
educational  institutions  include:  the  service 
academies.  Department  of  Defense 
dependent  schools.  Bureau  of  Indian  Affairs 
Schools. 

5.  ITEM.  An  "item"  is  a  product  or  service 
which  is  separately  priced  and  offered  to  a 
customer  for  sale,  lease  or  rental. 

6.  U.S.  GOVERNMENT  SALES.  U.S. 
Government  sales  include  all  Government 
sales,  regardless  of  whe'her  the  orders  were 
placed  against  a  GSA  Schedule  contract. 

U.  General  Instructions 

1.  The  DSMD  is  composed  of  four  Parts,  A 
through  D.  which  solicit  information  about 
the  offeror's  discount  and  marketing  practices 
and  its  offer  to  the  Government. 

2.  Complete  Parts  A  through  C  for  each 
Special  Item  Number  (SIN)  included  in  your 
offer.  Respond  to  each  question.  You  may 
make  a  single  submission  of  each  Part, 
covering  more  than  one  SIN,  if  the 
information  disclosed  is  the  same  for  all 
products  under  each  SIN.  Complete  Pari  0 
once  for  the  entire  offer.' 

3.  The  Government  will  use  information 
which  the  offeror  discloses  to  establish 
negotiation  goals,  d*itermine  if  the  prices 
offered  are  reasonable,  and  determine 
whether  the  items  offered  qualify  for  an 
exemption  from  the  FAR  requirement  to 
submit  cost  or  pricing  data. 

4.  If  an  offeror  does  not  disclose  accurate, 
complete  and  current  data,  the  Government 
may  reject  the  offer  or.  if  a  contract  has  been 
awarded,  seek  refunds  and  other  relief 
pursuant  to  the  defective  pricing  clause  in  the 
M.AS  solicitation. 

5.  The  Government  will  treat  all 
information  which  the  offeror  submits  on  the 
DSMD  as  proprietary.  The  information  will 
be  withheld  from  disclosure  in  accordance 
with  section  27  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amended  (41 
U.S.C.  423)  and  the  Freedom  of  Information 
Act.  The  identity  of  items  actually  awarded 
and  contract  prices,  however,  are  public 
information  which  will  be  disclosed  by  the 
Government. 

6.  Offerors  may  reproduce  the  DSMD  as 
necessary.  If  any  section  of  the  DSMD  does 
not  provide  adequate  space  for  a  complete 
answer,  the  offeror  may  continue  its  response 
by  attaching  pages. 

7.  Contracting  officers  may  request 
documentation  in  addition  to  that  specified 


on  the  DSMD's  if  such  documentation  is 
necessary  to  determine  that  discounts,  terms 
and  conditions,  offered  the  Government  are 
fair  and  reasonable. 

III,  Instructions  for  Completing  Part  A 
Section  I  asks  for  general  information 

al>out  the  offer.  Section  U  asks  for 
information  concerning  discounts  which  you 
offer  the  Government. 

1.  If  you  do  not  offer  a  discount  speciHed  in 
PART  A,  enter  zero. 

2.  You  may  offer  discounts  and  concessions 
which  vary  by  model  or  product  line.  If  you 
offer  varying  discounts,  you  must  either  (i) 
annotate  the  price  list  to  show  discounts 
applicable  to  each  model  or  product  line,  or 
(ii)  complete  a  supplemental  sheet  in  the 
format  shown  at  the  end  of  this  Guide. 

IV.  Instructions  for  Completing  Part  B 

1.  If  the  offeror's  discount  practices  vary  by 
model  or  product  line,  give  discount 
infonnation  by  model  or  product  line. 

2.  Disclose  discounts  and  discounting 
practices  which  are  in  effect  up  to  the  close 
of  negotiations. 

3.  Disclose  discounts  to  current  customers 
without  regard  to  the  terms  and  conditions  of 
the  agreements  under  which  the  discounts 
are  offered,  and  without  regard  to  whether 
such  agreements  are  written  or  verbal. 

4.  If  the  prices  offered  any  customer  are  not 
(i)  a  discount  from  the  price  list  which  is  the 
basis  for  your  offer  to  GSA,  or  (ii)  a  discount 
from  a  price  list,  you  should  convert  the  low 
price  into  a  discount  from  the  price  list  which 
is  the  proposed  basis  for  your  agreement  with 
GSA. 

V,  Instructions  for  Completing  Part  C 

1.  Complete  a  separate  PART  C  for  each 
Special  Item  Number  (SIN)  for  which  you 
submit  an  offer. 

2.  Complete  the  chart  entitled  "Sales 
Information  (Commercial)"  for  each  model 
listed  in  response  to  question  5. 

3.  Applicable  to  questions  1  through  0. 
Submit  ail  requested  sales  information  for  a 
consecutive  12  month  period.  The  offeror  may 
choose  any  12  month  period  for  which  it  has 
reliable  sales  information,  provided  that  the 
period  may  not  begin  prior  to  the  l>eginning  of 
your  most  recently  completed  fiscal  or  tax 
year. 

VI.  Instructions  for  Completing  Part  D 
Offerors  must  certify,  at  the  time  their 

initial  proposals  are  submitted  that  sales, 
discount  and  marketing  data  incioded  with 
those  proposals  is  current  as  of  the  date  the 
proposal  is  submitted.  At  the  conclusion  of 
negotiations,  offerors  must  certify  that  any 
additional  information  provided  to  the 
Government  during  the  negotiation  process  is 
accurate,  complete  and  current. 

SUPPLEMENTAL  SHEET 

(Ref.  Guide  III,  2,  ii) 


Column  1  Mode 
# 


Column  2 

Discount  from 

priceiist 


Column  3  Price 
list  and  date 


c.  Section  538.203-70  is  added  to  read  as 
follows: 

538.203-70  Submission  of  discount 
schedule  and  marketing  data. 

The  contracting  officer  shall  insert  the 
Discount  Schedule  and  Marketing  Data 
(DSMD)  format  at  GSAR  515.804-70  in 
multiple  award  schedule  (MAS) 
solicitations  identified  by  the  GSA  MAS 
Program  Coordinator  for  inclusion  in  the 
test  of  the  revised  DSMD  format. 

7.  Questionnaire.  The  Questionnaire 
for  the  Revised  DSMD  Test  Evaluation 
is  illustrated  as  an  attachment  to  this 
Circular.  Offerors  responding  to  MAS 
solicitations  under  the  test  program  will 
be  asked  to  complete  the  questionnaire 
and  return  it  after  MAS  contracts 
resulting  from  the  solicitations  are 
awarded. 

Dated:  October  30, 1991. 
Richard  H.  Hopf  UI, 

Associate  Administrator  for  Acquisition 
Policy 

(Note:  This  attachment  will  not  appear  in 
the  Code  of  Federal  Regulations) 

Attachment  to  AC-Sl-Questionnaire  for 
Revised  DSMD  Test  Evaluation 

Schedule    — 

Product 


Solicitation  Number 

Contractor  Name  (Optional) 

Small  Business • 

Large  Business ^— — 

Number  of  Items  offered  by  your  firm    

Number  of  SIN's  offered  by  your  firm- 

1.  Is  this  the  first  lime  you  have  submitted 
an  offer  on  a  GSA  Multiple  Award  Schedule 
Program? Yes No 

If  "no"  how  many  times  (approx)  have 
you  submitted  Discount  Schedule  & 
Marketing  Data  (DSMD)  to  GSA  prior  to 
this  solicitation? 

2.  Did  your  offer  on  this  solicitation  result 

in  the  award  of  a.contract  to  your  firm? 

Yes No 

If  "no"  why  not? 


3  Do  you  expect  to  submit  offers  on  future 
GSA  Multiple  Award  Schedule  solicitations. 

for  this  Schedule  or  any  other? Yes 

No 

If  "no"  please  explain. — 


4.  Based  on  my  experience  preparing  the 
offer  for  this  solicitation  and  negotiating  the 
terms  of  the  offer.  I  found  the  revised  DSMD 
to  be: 


Yet  No 


(END  OF  GUIDE) 


Clear 

Confusing.:... 

Concise 

Too  lengthy. 
Too  brtet 
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Ym 


No 


Otd 


NaOM. 


Logiol.. 


Too  inflenble.. 
Appropnate. 


Please  explain  in  detail.  (Attach  additional 
sheets  as  necessary.) 


5.  The  new  "Guide  for  Submission  of 
Discount  Schedule  and  Marketing  Data"  was 
included  with  the  revised  DSMD.  I  found  the 
Guide  to  be: 


Ym 


No 


Vary  helpM. 

Helpful. 

Noihelplul. 

Clear.. 

Concis«.~ 

Confusirtg.. 


Please  explain.- 


6.  These  questions  compare  the  revised 
DSMD  and  the  old  DSMD.  If  you  have  not 
previously  submitted  "old"  DSMD.  indicate 
"N/A." 
Which  one: 


Re^^aod 


Otd 


NaDiff. 


(a)  Had 

more 
easriy 


standable 
instruc- 
tions. 


(b) 


R»- 
quired 
more 
tune  to 
gather 
and 

submit . 
neces- 
sary 


(c) 


(tutna 


infor- 
mation 
totje 
submit- 
ted—. 

(1)i««f 
your 
onglnal 
oitar. 

(2)durinc 
Itw 

evalua- 
tion/ 
negoti- 
ation 
proc- 
ess. 


W 


Result- 
ed in 
your 


priced 


offer  to 
GSA. 


(e) 


Reeult- 
edm 
me 
quick- 
est 

negoti- 
ation 
agree- 


7.  The  revised  DSMD  are  intended  to  solicit 
sufficient  information  to  allow  the 
Contracting  Officer  to  evaluate  and  negotiate 
fair  and  reasonable  prices  for  GSA.  Are  the 
data  submission  requirements  of  the  revised 

DSMD  consistent  with  that  purpose? Yes 

No    Don't  know 

If  "no,"  do  the  revised  DSMD  require 

submission  of: a)  too  much  data: b) 

too  little  data 

What  should  be  changed? 


B.  Were  you  requested  to  submit  additional 
information,  after  the  initial  submission  of 

Sour  offer? Yes    No 
'  "yes."  what  type  of  additional  information 
was  requested?    


9.  a)  Did  you  offer  the  Government  your 

best  discount  in  your  initial  offer? Yes 

No 

b)  If  you  were  awarded  a  contract  does  the 
Government  receive  equal  to  or  better  than 
your  best  discount? Yes    No 

10.  Please  highlight,  from  your  experience, 
the  strengths  and  weaknesses  of  the  revised 
DSMD? 

(Please  be  as  specific  as  possible.) 


11.  Which  do  you  prefer? Old  DSMD 

Revised  DSMD    No  preference 

Please  explain. 


12.  Do  you  recommend  using  the  revised 
DSMD  in  other  GSA  multiple  award  schedule 
solicitations? Yes    No    No 


opinion 
Please  explain. - 


13.  Do  you  think  the  revised  DSMD 

represent  an  improvement? Yes    

No    No  opinion 

Please  explain.- 


14.  Please  provide  any  other  comments  on 
the  revised  DSMD  you  would  like  to  share? 


IS.  Please  estimate  the  total  number  of 
hours  expended  (for  all  persons)  to  compleli 
the  DSMD  portion  of  this  oner  for  a  single 
Special  Item  Number  (SIN) hours 

18.  If  your  firm  had  previously  submitted  tki 
offer  to  GSA  using  the  old  DSMD:  Which 

DSMD  required  more  effort? Old    

Revised 

Approximately  how  much  more? houn 

per  SIN 

Please  indicate  specific  areas  that  required 

significantly  more  or  less  time. 


[FR  Doc.  91-28725  Filed  11-6-91;  8:*5  am| 

BIUJNQ  COOC  StX^SI-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Spedal  Programs 
Administration 

49  CFR  Parts  107  and  171 

(Docket  No.  HM-208.  Notice  No.  •1-4] 

BIN  2137-AB43 

Hazardous  Materials  Transportation 
Registration  and  Fee  Assessment 
Program;  Additional  Hearing  Date 

AOCNCV:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Proposed  rule;  announcement  of 
an  additional  hearing. 

summary:  On  October  10. 1991,  a  Notice 
of  Proposed  Rulemaking  was  published 
in  the  Federal  Register  [56  FR  51294] 
proposing  to  establish  a  national 
registration  and  fee  assessment  program 
for  certain  shippers  and  carriers  of 
hazardous  materials  and  certain 
hazardous  materials  package 
manufacturers.  Interested  persons  were 
invited  to  submit  comments  on  the 
proposal  and  public  hearings  were 
announced  for  October  21, 1991.  in 
Burlingame,  California  and  October  31. 
1991.  in  Des  Plaines.  Illinois.  Because  of 
considerable  interest  in  the  proposed 
registration  and  fee  assessment 
program,  RSPA  is  scheduling  an 
additional  hearing  to  be  held  in 
Washington.  DC  on  November  26.  1991 
from  9:30  a.m.  to  5  p.m. 

DATES:  The  date  of  the  hearing  is 
November  26, 1991.  from  9:30  a.m.  to  5 
p.m.  The  hearing  may  close  earlier  than 
5  p.m.  upon  presentation  of  oral 
comments  from  all  persons  desiring  to 
comment. 

AOORESSES:  The  hearing  will  be  held  u 
room  2230  of  the  Nassif  Building,  U.S. 
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Department  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT 
Beth  Romo.  Office  of  Hazardous 
Materials  Standards.  (202)  36ft-4488, 
Hazardous  Materials  Safety.  Research 
and  Special  Programs  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590-0001. 

SUPPLEMENTARY  INFORMATION:  Any 
person  wishing  to  present  an  oral 
statement  at  the  public  hearing  should 
notify  the  Office  of  Hazardous  Materials 
Standards,  by  telephone  or  in  writing,  at 
least  two  days  in  advance  of  the  hearing 
date.  Each  request  must  identify  the 
speaker  organization  represented,  if 
any;  daytime  telephone  number  and  the 
anticipated  length  of  the  presentation. 
not  to  exceed  ten  minutes.  Written  text 
of  oral  statements  should  be  presented 
to  the  hearing  officer  prior  to  the  oral 
presentation. 

Issued  in  Washington,  DC  on  November  1, 
1991.  und?r  the  authority  delegated  in  49  CFR 
part  1. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

(FR  Doc.  91-26856  Filed  11-&-91;  8:45  am) 

BOJJNQ  COOC  4S10-40-II 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  582 

(Docket  No.  74-40;  Notice  3] 

BIN  2127-AE18 

Insurance  Cost  Infomtatlon  Regulation 

AOENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  part  582,  Insurance  Cost 
Information  Regulation,  to  require 
automobile  dealers  to  make  available 
insurance  collision  loss  experience 
information  compiled  by  the  Highway 
Loss  Data  Institute  (HLDI)  to 
prospective  purchasers  of  passenger 
vehicles.  The  amendment  would 
implement  section  2i>re)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  This  notice  also  sets  forth  a  sample 
form  for  presentation  of  the  HLDI 
information.  These  proposed 
amendments  would  assist  prospective 
purchasers  in  comparing  differences  in 
collision  loss  experience  for  different 
passenger  vehicles  that  could  affect  auto 
insurance  costs. 

DATES:  Comments  on  this  proposal  must 
be  received  by  NHTSA  no  later  than 


December  23. 1991.  If  adopted  in  a  final 
rule,  these  amendments  would  take 
effect  30  days  after  publication  of  the 
final  rule  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  74-40;  Notice  3.  and  be 
submitted  to:  Docket  Section,  room  5109. 
NHTSA,  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  (202)  366-5267. 
The  docket  section  is  open  from  9:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACn 

Mr.  Nelson  G.  Gordy.  Office  of  Market 

Incentives,  NHTSA,  400  Seventh  Street 

SW.,  Washington,  DC  20590  (202-366- 

4797). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  201(e)  of  title  II  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  ("Act").  15  U.S.C.  1941(e).  states: 

The  Secretary  (of  Transportation),  not  later 
than  February  1. 1975.  shall  by  rule  establish 
procedures  requiring  automobile  dealers  to 
distribute  to  prospective  purchasers 
information  developed  by  the  Secretary  and 
provided  to  the  dealer  which  compares 
differences  in  insurance  costs  for  different 
makes  and  models  of  passenger  motor 
vehicles  based  upon  differences  in  damage 
susceptibility  and  crashworthiness. 

On  January  31. 1975.  NHTSA  issued  49 
CFR  part  562.  Insurance  Cost 
Information  Regulation  (40  FR  4918). 
Part  582  requires  that  automobile 
dealers  "make  available  to  prospective 
purchasers  information  reflecting 
differences  in  insurance  costs  for 
different  makes  and  models  of 
passenger  motor  vehicles  based  upon 
differences  in  damage  susceptibility  and 
crashworthiness."  However,  the 
regulation  left  to  a  subsequent 
rulemaking  proceeding  the  specification 
of  the  particular  information  to  be  made 
available  and  the  form  in  which  it  is  to 
appear.  This  proposal  marks  the 
beginning  of  that  proceeding.  It  would 
complement  the  1975  final  rule  and 
complete  the  implementation  of  part  582. 

Agency  Studies 

From  June  1974  through  {anuary  1976. 
NHTSA  conducted  studies  on  damage 
susceptibility  and  crashworthiness 
characteristics  of  passenger  vehicles. 
Among  other  things,  the  studies  sought 
to  determine  the  effect  that  these  factors 
have  upon  insurance  premiums.  The 
agency  concluded  that: 

(C)urrent  rates  are  not  influenced  to  any 
great  degree  by  vehicle  damage  susceptibility 
or  safety  characteristics.  Although  it  is 
economically  logical  that  a  degree  of  cost 
savings  (premium  reduction)  could  be  applied 
to  those  vehicles  having  superior 
characteristics,  the  current  premium  structure 
would  minimize  the  effect  of  those  vehicle 


characteristics  since  it  li  primarily  influenced 
by  driver  and  geographicul  factors,  in 
addition  to  the  price  of  the  care  (Ref.  Report 
DOT  HS-aOl  844). 

The  premium  structure  remains 
essentially  unchanged  in  today's 
insurance  market,  except  that  some 
insurance  companies  have  added  , 

discounts  for  vehicles  equipped  with 
either  automatic  restraints,  anti-lock 
braking  systems  or  both. 

Consumer  Information  Programs 

Following  the  insurance  premium 
studies,  the  agency  embarked  on  two 
consumer  information  programs  to  ftdfill 
other  requirements  of  section  201  of  the 
Act.  These  requirements  include: 

(a)  *  *  *  (A)  comprehensive  study  and 
investigation  of  the  methods  for  determining 
the  following  characteristics  of  passenger 
motor  vehicles:  (1)  The  damage  susceptibility 
of  such  vehicles.  (2)  The  degree  of 
crashworthiness  of  such  vehicles  *  *  *. 

(c)  After  the  study  has  been  completed  the 
Secretary  is  authorized  and  directed  to 
devise  specific  ways  in  which  *  *  * 
information  *  *  *  can  be  communicated  to 
consumers  so  as  to  be  of  benefit  in  their 
passenger  motor  vehicle  purchasing 
decisions. 

The  agency  initiated  two  programs  to 
communicate  appropriate  information  to 
consumers.  The  first  was  a  bumper 
rating  program  to  determine  the  relative 
damage  susceptibility  of  vehicle  bumper 
systems  in  low-speed  front  and  rear 
collisions  (47  FR  21819;  May  20. 1982). 
The  second  was  a  high-speed  frontal 
crash  test  program  to  evaluate  the 
relative  protection  from  personal  injury 
which  the  vehicle  provides  to  its 
occupants  (i.e..  crashworthiness).  These 
two  programs  also  had  the  potential  to 
generate  information  regarding  factors 
that  might  infiuence  insurance  premiums 
and  thus  to  indicate  the  extent  to  which 
differences  in  insurance  costs  may  be 
based  on  differences  in  damage 
susceptibility  and  crashworthiness 
between  different  makes  and  models  of 
automobiles. 

The  bumper  rating  program  was 
terminated  because  a  correlation 
between  low-speed  bumper  impact  tests 
and  real-world  accident  experience  was 
not  achievable.  In  1985.  the  agency 
concluded  that  data  sources  for  low 
speed  accident  incidence  and  repair  coi 
did  not  exist,  and  that  such  data  could 
not  be  developed. 

In  contrast,  the  high  speed  frontal 
crash  program  was  a  success.  Using 
data  from  that  program,  the  agency 
established  the  New  Car  Assessment 
Program  (NCAP).  NCAP  provides 
comparative  crashworthiness  data  to 
guide  consumers  in  making  their  vehicle 
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purchasing  decisions  and  in  encouraging 
manufacturers  to  improve  the  safety 
characteristics  of  their  passenger 
vehicles. 

However,  these  comparative 
crashworthiness  data  have  not  been 
used  extensively  by  the  insurance 
companies  to  adjust  their  premiums  for 
at  least  two  reasons.  First,  while  NCAP 
data  are  for  restrained  lest  dummies, 
many  occupants  involved  in  injury- 
producing  crashes  have  traditionally  not 
used  the  vehicle's  restraint  systems. 
Second,  the  portion  of  insurance 
premiums  related  to  vehicle 
crashworthiness  (i.e.,  medical  and 
personal  injury  coverage)  usually 
constitutes  only  about  10  percent  of  the 
total  insurance  premium  costs. 
Therefore,  any  adjustments  to  insurance 
premiums  based  on  the  NCAP  data 
would  have  minimal  effects  on  the  total 
amount  paid  by  vehicle  owners  for 
premiums. 

As  a  general  rule,  medical  and 
personal  injury  premiums  are  not 
affected  by  a  vehicles  safety  features, 
except  for  discounts  which  many 
insurance  companies  are  not  offering  for 
vehicles  with  airbags  and/or  anti-lock 
brake  systems.  For  example,  one 
insurance  company  offers  a  20  percent 
discount  on  medical  and  personal  injury 
premiums  for  a  vehicle  equipped  with  a 
driver-side-only  airbag  and  a  30  percent 
discount  for  a  vehicle  equipped  with 
both  driver-side  and  passenger-side  air 
bags.  The  annual  discounts  in  this  case 
would  amount  to  $22.00  for  a  driver-side 
airbag  and  $34.00  for  a  full  front  airbag 
system.  This  reduction  is  small 
compared  to  a  typical  total  premium  of 
$900.00  per  year. 

Bumper  Standard 

In  addition  to  these  programs,  NHTSA 
issued  a  bumper  standard  as  required 
by  title  I  of  the  Act.  Section  102  of  the 
Act  specifies: 

mhe  Secretary  by  rule  (1)  shall  promulgate 
bumper  standards  applicable  to  all  passenger 
motor  vehicles  manufactured  or  imported  into 
theUniledS'ates  *  *  *.  Any  standard  *  *  * 
shall  seek  to  obtain  the  maximum  feasible 
reduction  of  costs  to  the  public  and  to  the 
consumer. 

On  March  4, 1976,  NHTSA  issued  a  final 
rule  which  required  that  bumpers  on 
pas  enger  cars  sustain  no  damage 
(except  to  facebars  and  facebar 
fasteners]  in  impacts  into  a  fixed  barrier 
at  speeds  up  to  5  mph  (41  FR  9346).  On 
May  20, 1982,  after  extensive  analysis  of 
the  costs  and  benefits  of  5  mph  bumpers, 
the  standard  was  amended  to  require  2.5 
mph  bumpers  instead  of  5  mph  bumpers 
(47  FR  21820).  On  petition  for  review, 
this  amendment  was  affirmed  by  the 
United  States  Court  of  Appeals  for  the 


District  of  Columbia  Circuit.  Center  for 
Auto  Safety  v.  Peck.  751  F.  2d  1336  (DC 
Cir.  1985). 

CU  Petition  and  Lawsuit 

On  April  7, 1986,  Consumers  Union  of 
United  States  (CU)  petitioned  NHTSA  to 
restore  the  5  mph  bumper  standard  or,  in 
the  alternative,  to  require  automobile 
dealers  to  disclose  information  relating 
to  the  performance  of  passenger  cars  in 
5  mph  collisions.  This  information  would 
have  consisted  of  a  numerical  ranking 
for  each  passenger  car  model,  estimates 
of  the  repair  cost  for  damage  in  the  5 
mph  tests,  and  insurance  renewal 
premium  surcharges  related  to  these 
repair  costs.  In  addition,  CU  stated  that 
if  the  agency  denied  those  requests,  it 
should  take  action  to  require  automobile 
dealers  to  distribute  information  about 
repair  costs  and  the  insurance  renewal 
surcharges  related  to  those  repair  costs. 

The  agency  denied  CU's  petition  in  a 
notice  published  on  June  15, 1990  (55  FR 
24264).  NHTSA  based  its  denial  of  the 
first  request  primarily  on  the  results  of 
its  extensive  1987  study  of  the  benefits 
and  costs  to  consumers  of  an  amended 
bumper  standard.  The  study  indicated 
that  the  reduced  protection  of  2.5  mph 
bumpers,  compared  to  the  level  of 
protection  provided  by  5  mph  bumpers, 
would  lead  to  more  vehicle  damage  in 
low-speed  crashes.  However,  the  agency 
found  that  this  increase  would  be  more 
than  offset  by  consumer  savings  in  the 
original  and  the  replacement  costs  of  the 
2.5  mph  bumpers  and  in  fuel  savings  due 
to  those  bumpers'  lighter  weight. 

NHTSA  also  denied  CU's  alternative 
requests.  The  agency  could  not  find 
consistent  positive  correlation  between 
damage  induced  in  laboratory  bumper 
tests  and  insurance  accident  repair 
costs.  The  agency  also  noted  that 
insurance  premium  rates  did  not  appear 
to  be  influenced  significantly  by  vehicle 
damage  susceptibility.  In  particular, 
data  available  to  the  agency  indicated 
that  specific  components  that  might 
affect  such  susceptibility,  such  as 
bumpers,  did  not  significantly  affect  the 
premium  costs  of  auto  insurance. 

Accordingly,  the  agency  stated  that 
requiring  new  car  dealers  to  make 
available  the  information  specified  in 
the  petitioner's  alternative  requests 
would  not  provide  prospective 
purchasers  of  passenger  vehicles  with 
useful  information. 

In  September  1990,  CU  filed  suit 
against  the  Secretary  of  the  Department 
of  Transportation  and  the  Administrator 
of  NHTSA  to  compel  the  agency  to 
"develop  and  ensure  disclosure  of 
comparative  insurance  cost 
information"  in  accordance  with  section 
201(e).  Consumers  Union  v.  Skinner,  No. 


90-2369  (D.D.C..  filed  September  26. 
1990). 

Proposed  Insurance  Cost  Information 
Program 

In  response  to  the  lawsuit,  agency 
o^icials  met  with  representatives  of  CU 
and  the  Insurance  Institute  for  Highway 
Safety  (IIHS)  and  further  scrutinized 
insurance  data  in  an  e^ort  to  determine 
if  there  is  a  correlation  between 
insurance  premiums  and  vehicle  I 

crashworthiness  and/or  damage  ' 

susceptibility.  Based  on  this  review,  the 
agency  continues  to  believe  that  there  is 
no  direct  relationship  between 
crashworthiness  and  insurance 
premiums  and  that  vehicle  damage 
susceptibility  has  a  relatively  minor 
impact  on  insurance  premium  rates. 
Nevertheless,  the  agency  has  tentatively 
determined  that  the  collision  insurance 
portion  of  automobile  insurance 
premiums  is  related  to  some  degree  to  a 
vehicle's  real-world  collision  loss 
experience.  Following  an  inquiry  into      > 
methods  used  by  insurance  companies 
to  set  premiums  for  collision  coverage, 
NHTSA  has  tentatively  concluded  that 
collision  loss  experience  data  collected 
and  reported  by  the  Highway  Loss  Data 
Institute  (HLDI)  is  the  best  available 
indicator  of  the  effect  of  damage 
susceptibility  on  insurance  costs. 

HLDI  gathers,  processes,  and  provides 
the  public  with  data  on  human  and 
economic  losses  resulting  from 
automobile  crashes.  HLDI  publishes 
statistical  information  regarding  the 
number  and  extent  of  collision  or 
vehicle  damage  losses  associated  with 
most  passenger  motor  vehicles,  based 
on  a  detailed  annual  statistical  report, 
HLDI  R  8»-2. 

HLDI's  statistics  are  based  on 
insurance  claim  and  coverage  data 
furnished  by  Aetna  Life  and  Casualty 
Co.,  Allstate  insurance  Co.,  Fireman's 
Fund  Insurance  Co.,  Government 
Employees  Insurance  Company 
(GEICO),  Kemper  Corp.,  Liberty  Mutual 
Insurance  Co..  Nationwide  Mutual 
Insurance  Co..  The  Prudential  Insurance 
Co..  Safeco  Corp.,  Sentry  Insurance 
Mutual  Company,  State  Farm  Mutual 
Automobile  insurance  Co.,  The 
Travelers  Corp.,  and  United  Services 
Automobile  Association  (USAA).  These 
data,  representing  the  combined 
experience  of  those  insurance 
companies  that  write  approximately  45 
percent  of  all  automobile  insurance 
policies,  is  large  enough  to  provide 
detailed  and  statistically  significant 
information  about  mo5t  passenger  motor 
vehicles.  This  information,  updated  on 
an  annual  basis,  is  published  by  HLDI  in 
September  of  each  year  in  a  pennphlet 
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entitled  "Injury  and  Collision  Loss 
Experience  by  Make  and  Model."  It 
reflects  the  collision  loss  experience  of 
vehicle  makes  and  models  and  from  two 
earlier  model  years  (i.e.,  the  September 
1990  HLDI  pamphlet  includes  collision 
information  from  1968  and  1989  model 
year  vehicles.) 

Three  kinds  of  statistics  concerning 
collision  losses  are  reported  by  HLDI. 
The  first,  "claim  frequency,"  provides  a 
count  of  insurance  claims  in  relation  to 
the  number  of  vehicles  insured.  The 
second,  "claim  cost,"  indicates  the 
average  loss  payment  per  claim.  The 
third  statistic,  "average  loss  payment 
per  insured  vehicle  year,"  combines  the 
first  two  statistics  to  indicate  the 
average  loss  payment  per  vehicle  per 
year.  The  average  loss  payment  per 
insured  vehicle  year  is  reported  in 
relative  terms,  with  100  representing  the 
average  for  all  vehicles.  Thus,  a  vehicle 
with  a  rating  of  122  has  had  a  collision 
loss  experience  that  is  22  percent  higher 
(worse)  than  average  while  a  vehicle 
with  a  rating  of  96  has  had  a  collision 
loss  experience  that  is  four  percent 
lower  (better)  than  average. 

In  general,  HLDI  has  found  that 
passenger  vehicles  with  the  best 
collision  loss  experience  are  large 
models,  while  those  with  the  worst 
experience  are  small  cars. 
Notwithstanding  this  general  finding, 
differences  among  cars  of  the  same  size 
and  body  style  may  be  considerable.  For 
example,  in  the  1990  pamphlet,  among 
midsize,  four-door  models,  one  model 
had  a  relative  loss  payment  per  insured 
vehicle  year  of  51,  much  better  than  the 
average.  On  the  other  hand,  the  worst 
model  in  the  same  group  had  a  relative 
loss  payment  rating  of  123. 

Usually,  the  patterns  reflected  in  this 
data  tend  to  be  relatively  stable  from 
one  model  year  to  another.  However,  if 
manufacturers  change  the  design  of  their 
vehicles,  collision  loss  results  could 
change.  In  such  cases,  the  results  for  the 
earlier  models  will  not  accurately 
predict  the  loss  experience  (or  the 
insurance  premium)  of  the  new  or 
redesigned  models.  The  agency  notes 
that  HLDI  would  determine  when  there 
has  been  such  a  design  change  and  that 
organization's  paniphlet  dues  not 
include  models  with  dramatic  changes. 
In  addition,  some  models  are  not 
included  in  the  HLDI  report  because 
there  are  insufficient  data  to  compute 
collision  loss  results  that  are 
statistically  meaningful. 

Most  insurance  companies  use  the 
information  collected  by  HLDI  to  adjust 
their  premiums  for  collision  coverage. 
Typically,  each  make  and  model  is 
assigned  a  base  rate  according  to  the 
manufacturer's  suggested  retail  price  or, 


for  older  cars,  their  appraised  value.  The 
companies  then  adjust  this  base  rate 
upward  if  the  loss  experience  of  the 
particular  model  is  worse  than  average, 
or  downward  if  it  is  better  than  average. 
For  example,  if  a  particular  model  has  a 
relative  average  loss  payment  of  115  (15 
percent  worse  than  average  for  all  cars), 
its  base  rate  for  collision  coverage  may 
be  adjusted  upward  by  approximately 
15  percent.  Adjustments  for  new  models 
that  do  not  have  a  collision  loss  history 
may  be  based  on  the  experience  of 
similar  models  from  previous  years. 
Generally,  new  models  with  no 
comparable  prior  year  models  are  rated 
initially  according  to  their  price,  with 
adjustments  made  in  future  years,  as 
relevant  claims  data  become  available. 

There  are  several  important 
limitations  on  the  Ability  of  the  HLDI 
data  to  reflect  differences  in  insurance 
costs  due  to  damage  susceptibility.  The 
information  is  only  applicable  to  the 
collision  portion  of  the  insurance 
premium  and  not  to  the  total  premium. 
Although  collision  coverage  generally  is 
not  mandatory  and  its  cost  varies  with 
the  deductible  amount,  the  average  for 
those  who  opt  for  some  collision 
coverage  represents  about  40  to  50 
percent  of  total  premium  cost. 

In  addition,  most  of  the  factors 
associated  with  determining  the  cost  of 
automobile  insurance,  except  for  the 
vehicle's  value,  are  not  directly  related 
to  the  vehicle  itself.  The  primary  factors 
in  determining  insurance  rates  are  driver 
characteristics  (e.g.,  age,  gender,  marital 
status,  driving  record)  and  the 
geographic  area  in  which  the  vehicle  is 
driven.  Other  non-vehicle  factors  that 
affect  insurance  cost  include  amount  of 
vehicle  usage  and  number  of  vehicles 
owned.  1  addition,  different  insurance 
companies  may  have  significantly 
different  premiums  for  a  given  insured 
driver  and  vehicle,  based  on  the 
companies'  overhead  and  other  factors. 
Thus,  consumers  will  have  to  contact 
their  insurance  companies  directly  to 
ascertain  the  actual  premiums  that  will 
be  charged  for  particular  vehicles. 

As  this  discussion  demonstrates, 
while  the  HLDI  collision  claims  data  do' 
not  directly  provide  information  on 
differences  in  actual  insurance  costs 
among  vehicles  based  on  their  damage 
susceptibility,  collision  loss  experience 
is  one  of  several  factors  in  the 
determination  of  insurance  premiums  for 
collision  coverage.  Thus,  the  data 
appear  to  be  the  best  available 
reflection  of  "differences  in  insurance 
costs  based  upon  differences  in  damage 
susceptibility"  that  Congress  directed 
NHTSA  to  require  dealers  to  provide  to 
consumers  in  section  201(e)  of  the  Act. 


Accordingly.  NHTSA  has  tentatively 
decided  to  require  that  automobile 
dealers  make  the  HLDI  collision  claims 
data,  reflecting  the  relative  "average 
loss  payment  per  insured  vehicle  year," 
available  to  prospective  purchasers  of 
passenger  motor  vehicles.  While  part 
582  currently  applies  to  new  and  used 
automobile  dealers,  the  agency  has 
tentatively  decided  to  hmit  its 
application  to  new  dealers.  Such  a 
limitation  would  appear  to  be  consistent 
with  the  HLDI  data  which  concerns  the 
collision  loss  experience  of  automobiles 
from  the  preceding  three  model  years.  In 
addition,  only  new  automobile  dealers 
are  required  to  distribute  the 
Environmental  f^otection  Agency's  fuel 
economy  booklet  under  40  CFR  600.401- 
77  (subpart  E).  The  definition  for 
"automobile  dealer"  in  (  582.3(b)  would 
be  modified  to  reflect  this  change.  The 
agency  welcomes  comments  al^out 
whether  used  automobile  dealers  should 
also  be  required  to  distribute  the 
information. 

The  agency  is  proposing  to  require 
dealers  to  present  the  information  as  set 
forth  below.  The  form  would  include 
introductory  text  and  tables  of  data.  The 
text  would  explain  the  HLDI  data  and 
the  limitations  on  its  use.  It  would  also 
advise  consumers  that  information  on 
vehicle  crashworthiness  in  frontal 
collisions  is  available  from  NHTSA 
through  the  NCAP  program. 

Although  the  text  would  remain  the 
same,  the  accompanying  data  would 
change  each  year.  NHTSA  intends  to 
publish  the  updated  data  each  fall  in  the 
Federal  Register  as  they  are  reported  by 
HLDI.  Dealers  would  be  required  to 
make  the  data  available  to  prospective 
purchasers  within  30  days  of  publication 
in  the  Federal  Register.  Under  this 
alternative,  the  agency  anticipates  that 
vehicle  manufacturers  or  trade 
associations  representing  dealer 
interests  could  make  these  booklets 
available  to  the  dealers.  An  alternative 
method  of  distribution  could  be 
patterned  after  the  system  used  with 
EPA's  fuel  economy  booklets  in  which 
the  government  publishes  the  booklets 
and  then  sends  copies  to  each  dealer.  A 
third  method  would  be  for  the 
government  to  supply  a  sample  booklet 
but  have  the  dealer  responsible  for 
making  copies  of  that  booklet.  The 
agency  welcomes  comments  about  the 
most  effective  way  to  distribute  this 
information. 

As  indicated  on  the  sample,  for  ease 
of  use  by  consumers,  the  agency 
proposes  to  group  vehicles  by  type  and 
size  and  to  list  vehicle  makes  and 
models  falling  within  a  particular  group 
in  alphabetical  order.  However,  w  ■ 
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would  appreciate  comments  on  whether 
alternative  methods  of  ordering  vehicles 
would  be  more  effective. 

HLDI  also  provides  data  on  personal 
injury  loss  experience  by  make  and 
model  of  passenger  vehicle.  However. 
since  Personal  Injury  Protection  (PIP) 
coverage  represents  a  very  small  portion 
of  the  total  premium  (typically  ten 
percent  or  less],  and  is  generally  the 
same  for  all  makes  and  models  covered 
by  an  insurer  (aside  from  possible 
discounts  for  vehicle  safety  features  and 
possible  surcharges  for  "high 
performance"  vehicles],  this  Information 
does  not  significantly  a^ect  insurance 
rates.  Therefore,  the  agency  has  not 
proposed  to  require  dealers  to  make  this 
information  available  to  prospective 
purchases  pursuant  to  part  582.  The 
agency  welcomes  comments  about 
whether  HLDI  information  about  PIP 
claims  experience  should  be  distributed. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  agency  has  analyzed  the 
economic  and  other  effects  of  this 
proposal  and  tentatively  determined 
that  they  are  neither  "major"  within  the 
meaning  of  Executive  Order  12291  nor 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  agency  has 
tentatively  determined  that  the 
economic  effects  of  the  proposed 
amendments  are  minimal  so  that  a  full 
regulatory  evaluation  is  not  required. 
The  agency  estimates  that  the  proposed 
insurance  cost  information  regulation 
would  cost  new  vehicle  dealers  a  total 
of  less  than  $500,000  per  year.  This 
estimate  is  based  on  the  following 
considerations:  The  HLDI  four-page 
color  pamphlet,  which  contains  more 
information  than  would  be  required  in 
the  proposal,  cost  between  S0.03  and 
$0  04  per  copy  to  produce  (for  a  volume 
of  3  million  copies);  and  approximately 
10  million  new  cars  are  sold  each  year. 
Accordingly,  a  "worst-csse"  materials 
cost  would  be  $300,000  to  $400,000. 
However,  since  the  form  may  be  less 
expensive  and  this  information  will 
probably  not  be  requested  by  all 
customers,  the  materials  costs  should  be 
less  than  the  above  estimate.  Shipping 
costs  to  obtain  the  pamphlets,  assuming 
$2.50  per  dealership,  would  total  $60,000 
for  24.000  new  automobile  dealerships. 
Storage  costs  would  be  insignificant  and 
administrative  costs  would  be 
incidental.  Commenters  are  specifically 
asked  to  provide  information  about  the 
cost  impacts  of  the  proposed  regulation. 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  proposed  action  on 
small  entities.  There  are  about  24,000 
new  automobile  dealers,  many  of  which 
would  be  considered  small  entities,  that 
would  be  affected  by  this  proposed 
regulation.  However.  NHTSA  believes 
that  this  proposed  regulation  would  not 
have  a  significant  economic  effect  on 
these  dealers.  The  potential  cost 
increments  associated  with  this 
proposed  action  should  have  negligible 
effects  on  the  purchase  price  of  new 
passenger  cars,  if  any.  Thus,  small 
organizations  and  small  governmental 
jurisdictions  that  purchase  passenger 
cars  should  not  be  significantly  affected. 
Based  upon  this  evaluation,  I  ceriify  that 
the  proposed  amendments  would  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysts  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  tentatively 
determined  that  the  proposed  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

The  agency  has  also  analyzed  this 
proposed  rule  for  the  purpose  of  the 
National  Environmental  Policy  Act.  and 
tentatively  determined  that  it  would  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Procedures  for  Filing  Comments 

It  is  requested  but  not  required  that  10 
copies  be  submitted.  All  comments  must 
not  exceed  15  pages  in  length.  (49  CFR 
533.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  IS-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiahty  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

List  of  Subjects  in  49  CFR  Part  582 

Insurance.  Motor  vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
582  as  follows: 

PART  582— {AMENDED] 

1.  The  authority  citation  for  part  582 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1941(e):  delegation  of 
authority  at  49  CFR  1.51. 

2.  In  S  582.3,  paragraphs  (b)(3)  and  (4) 
would  be  removed  and  paragraph  (b)(1) 
would  be  revised  to  read  as  follows: 

S  582.3    Definitions. 

***** 

(b)  •  *  * 

(1)  Automobile  dealer  means  any 
person  who  engages  in  the  retail  sale  of 
new  automobiles  as  a  trade  or  business. 

3.  Section  582.4  would  be  revised  to 
read  as  follows: 

S  S82.4    Requirements. 

(a)  Each  automobile  dealer  shall 
provide  the  information  specified  in 

S  582.5  for  examination  by  prospective 
purchasers  at  each  location  where  he  or 
she  offers  vehicles  for  sale. 

(b)  The  information  shall  be  provided 
without  charge  and  in  sufficient  quantity 
to  have  it  available  for  retention  by 
prospective  purchasers,  within  30  days 
after  its  publication  Federal  Register. 

4.  Section  582.5  would  be  revised  to 
read  as  follows: 
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§  5S2.5    Information  form. 

The  information  provided  pursuant  to 
§  582.4  shall  be  presented  in  writing  in 
the  English  language  and  in  not  less  than 
10  point  type  in  the  format  set  forth  in 
the  sample  form  below.  It  shall  include 
the  explanatory  text  and  complete  data 
on  all  vehicles  published  annually  in  the 
Federal  Register  by  the  National 
Highway  Traffic  Safety  Administration. 

Sample  Form — Comparison  of  the  Collision 
Loss  Experience  of  Passenger  Motor  Vehicles. 

In  order  to  provide  information  to 
prospective  purchasers  that  compares 
differences  in  insurance  costs  for  different 
makes  and  models  of  passenger  motor 
vehicles  based  on  differences  in  damage 
susceptibility,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  has  prepared 
the  following  table.  The  information  in  the 
table  was  taken  from  the  data  compiled  and 
reported  by  the  Highway  Loss  Data  Institute 
(HLDI)  in  its  "Injury  and  Collision  Loss 
Experience,"  September  1990,  pamphlet.  It 
reflects  the  collision  loss  experience  of 
passenger  vehicles  sold  in  the  United  States 
in  terms  of  the  average  loss  payment  per 
insured  vehicle  year  for  1986  and  1989  model 
year  vehicles.  The  vehicles'  collision  loss 
experience  is  shown  in  relative  terms,  with 
100  representing  the  average  for  all  passenger 
vehicles.  Thus,  a  vehicle  with  a  rating  of  122 
has  had  a  collision  loss  experience  that  is  22 
percent  higher  (worse)  than  average  while  a 
vehicle  with  a  rating  of  96  has  had  a  collision 
loss  experience  that  is  four  percent  lower 
(better)  than  average.  New  models,  and 
models  without  enough  claim  experience,  are 
not  included  in  the  table. 

Some  insurance  companies  use  this 
information  to  adjust  rates  for  the  collision 
portion  of  their  auto  insurance  premiums, 
which  on  average  make  up  approximately  40 
to  50  percent  of  the  total  insurance  premium. 
However,  most  companies  do  not  adjust  their 
premiums  for  liability  coverage,  personal 
injury  protection,  or  medical  payments 
coverage  on  the  basis  of  vehicle  factors, 
except  that  some  companies  offer  discounts 
for  vehicles  equipped  with  air  bags, 
automatic  belts,  or  antilock  brake  systems, 
and  rates  are  sometimes  higher  for  "high 
performance"  cars. 

Consumers  should  be  aware  that  most  of 
the  factors  associated  with  determining 
automobile  insurance  premiums,  except  for 
the  vehicle's  value,  are  not  directly  related  to 
the  vehicle  itself.  The  primary  factors  in 
determining  insurance  costs  are  driver 
characteristics  (e.g.,  age,  gender,  marital 
status,  driving  record)  and  the  geographic 
area  in  which  the  vehicle  is  driven.  Other 
non-vehicle  factors  which  affect  premiums 
include  the  amount  and  type  of  vehicle  usage 
and  the  number  of  vehicles  owned.  In 
addition,  different  insurance  companies  may 
charge  significantly  different  premiums  in  the 
same  geographic  area  for  a  given  insured 
driver  and  vehicle.  Therefore,  consumers 
should  contact  their  insurance  companies 
directly  to  determine  the  actual  premium  that 
will  charge  for  insuring  a  particular  vehicle. 

While  the  crashworthiness  of  vehicles  is 
generally  not  reflected  in  insurance 


premiums,  test  data  relating  to  vehicle 
crashworthiness  are  available  from  NHTSA's 
New  Car  Assessment  Program  (NCAP). 
NCAP  test  results  demonstrate  relative 
frontal  crash  protection  in  new  vehicles. 
Information  on  vehicles  that  have  been  tested 
by  NHTSA  can  be  obtained  by  calling  the 
agency's  toll-free  Auto  Safely  Hotline  at  (800) 
424-9393. 


TABLE 


Station  Wagons  and  Passenger 
Vans 

Large: 

Buick  Electra 

Chevrolet  Astro  Van 

Chevrolet  Caprice 

Dodge  Caravan „....i 

Dodge  Grand  Caravan 

Ford  Extended  Aerostar 

Ford  Aerostar 

Ford  Crown  Victoria 

CMC  Safari  Van 

Plymouth  Grand  Voyager 

Plymouth  Voyager 

Pontiac  Safari  Wagon 

Mazda  Wagon 

Mercury  Grand  Marquis ».. 

Oldsmobile  Custom  Cruiser 

Midsize: 

Buick  Century 

Chevrolet  Cavalier 

Chevrolet  Celebrity 

Dodge  Colt  Vista  4WD 

Dodge  Colt  Vista 

Ford  Taurus 

Mercury  Sable 

Oldsmobile  Cutlass  Ciera 

Plymouth  Colt  Vista 

Pontiac  6000 

Toyota  Camry 

Volvo  240 

Small: 

Ford  Escort 

Honda  Civic 

Honda  Civic  4 WD 

Mazda  323 

Mitsubishi  Wagon 

Nissan  Sentra 

Subaru  DL/GL 

Toyota  Corolla 

Toyota  Van 

Volkswagen  Fox 


Four-Door  Modek 

Large: 

Duick  Electra 

Buick  LeSabre 

Chevrolet  Caprice 

Ford  Crown  Victoria 

Mercury  Grand  Marquis 

Oldsmobile  88 

Oldsmobile  98 

Pontiac  Bonneville 

Midsize: 

Buick  Century 

Buick  Skyhawk .„ 

Buick  Skylark 

Chrysler  LeBaron  (hatchback] . 

Chrysler  New  Yorker 

Chevrolet  Cavalier 

Chevrolet  Celebrity . 


Collision 
Loss 


082 
O.'JO 
059 
051 
051 
053 
061 
071 
053 
050 
055 
052 
087 
062 
058 

065 
081 
071 
063 
099 
069 
077 
075 
094 
083 
067 
086 

082 
062 
071 
081 
111 
094 
076 
088 
081 
097 


072 
069 
056 
064 
071 
075 
080 
074 


092 
087 
072 
078 
086 
070 


TABLE— Continued 

Collision 
Loss 

Chevrolet  Corsica 089 

Dodge  Aries 072 

Dodge  Dynasty 055 

Dodge  Lancer , 091 

Dodge  Spirit ". 051 

Eagle  Premier 071 

Ford  Taurus 081 

Ford  Tempo 078 

Ford  Tempo  4WD 076 

Honda  Accord' 101 

Mazda  626 100 

Mazda  929 105 

Mercury  Sable „... 064 

Mercury  Topaz 079 

Mitsubishi  Galant 115 

Mitsubishi  Sigma 103 

Nissan  Stanza 099 

Nissan  Maxima — .  122 

Oldsmobile  Calais 090 

Oldsmobile  Cutlass  Ciera 074 

Plymouth  Acclaim 052 

Plymouth  Reliant 076 

Pontiac  Grand  Am 085 

Pontiac  Sunbird » 093 

Pontiac  6000 085 

Toyota  Camry 078 

Toyota  Cressida 123 

Volvo  240 083 

Small: 

Acura  Integra 122 

Chevrolet  Spectrum 114 

Chevrolet  Sprint 107 

Dodge  Shadow -.  090 

Dodge  Omni 089 

Ford  Escort — ....  103 

Honda  Civic _.. 102 

Hyundai  Excel .....  112 

Isuzu  I-Mark ~...  103 

Mazda  323 _...  103 

Mercury  Tracer — ........ 108 

Nissan  Sentra „ —  122 

Plymouth  Horizon 080 

Plymouth  Sundance 096 

Saab  900 154 

Pontiac  LeMans ........ ..... 127 

Subaru  DL/Gl ™.  117 

Subaru  GL  4 WD 084 

Toyota  Corolla 096 

Toyota  Tercel 098 

Volkswagen  Fox .... 126 

Volkswagen  Golf »>.... — 101 

Vokswagen  )etta 131 

Two-Door  Models 

Large: 

Buick  LeSabre 115 

Ford  Thunderbird -..  072 

Mercury  Cougar ......  093 

Oldsmobile  98 099 

Midsize: 

Buick  Regal 088 

Buick  Skyhawk 101 

Buick  Somerset/Skylaric 091 

Chevrolet  Beretta 121 

Chevrolet  Cavalier .....  112 

Chrysler  LeBaron 116 

Dodge  Aries „...-. ..  075 

Ford  Tempo 091 

Honda  Accord 116 

Honda  Prelude 119 

Merkur  XR4Ti ................. — ............  117 


56968  Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Proposed  Rules 


TABLE— Continued 


TABLE— Continued 


TABLE— Continued 


Oldsmobile  Calais 

Oldsmobile  Cutlass  Ciera 

Oldsmobile  Cutlass  Supreme 

Plymouth  Reliant 

Pontiac  Crand  Am .._ 

Pontiac  Grand  Prix 

Pontiac  Sunbird 

Small: 

Acura  Integra „„.„... 

Chevrolet  Spectrum 

Chevrolet  Sprint 

Dodge  Daytona , 

Dodge  Colt , 

Dodge  Shadow , 

Ford  Escort 

Ford  Festiva 

Ford  Probe 

Honda  Civic ;. 

Hyundai  Excel ....: „. 

Isuzu  I-Mark 

Mazda  MX-8 „.., 

Mazda  323 „ 

Mercury  Tracer 

Mitsubishi  Staricn 

Nissan  Pulsar „ 

Nissan  Sentra „ 

Nissan  24CSX 

Plymouth  Conquest 

Plymouth  Sundance 

Pontiac  LeMans 

Saab  900  Turbo.  S _.. 

Subaru  DL/GL_ _.. 

Subaru  GL  4WD „ 

Subaru  Justy 

Subaru  XT  Coupe _ 

Toyota  Celica 

Toyota  Corolla „ 

Toyota  Tercel 

Volkswagen  Fox 

Volkswagen  Golf 

Volkswagen  GTI *, 

Yugo _. 


Collision 
Loss 

105 
094 
004 
077 
009 
007 
117 

138 
121 
114 
142 
118 
117 
129 
102 
134 
099 
112 
129 
141 
092 
114 
341 
144 
133 
169 
344 
112 
143 
182 
111 
113 
097 
154 
144 
139 
102 
116 
102 
109 
099 


Sports  ft  Specialty  Models 

Large: 

BMW  735i 

Cadillac  Brougham 

Cadillac  DeVille  2D 

Cadillac  Fleelwood/DeVille  4D.. 

Lincoln  Town  Car 

Mercedes  SEL/SDL  Series 

Mercedes  260E/300D/E 

Midsize: 

Acura  Legend  4D 

Austin  Rov  Sterling  825/827... 

BMW  325i  Conv „. 

BMW  300  Series  2D 

BMW  300  Series  4D 

Buick  Riviera _, 

Cadillac  Eldorado 

Cadillac  Seville 

Chevrolet  Camaro 

Chevrolet  Cavalier  Conv., 
Chrysler  LeBaron  Conv  „., 

Ford  Mustang , 

Ford  Mustang  Conv ........... 

Lincoln  Continental „., 

Lincoln  Mark  VII „„.. 

Mercedes  190D/E „., 

Oldsmobile  Toronado 

Pontiac  Firebird 

Saab  9000 

Toyota  Supra 

Volvo  740/760  SW 

Volvo  740/760  4D „..., 

Small: 

Chevrolet  Corvette 

Chevrolet  Corvette  Conv.. 

Honda  Civic  CRX 

Mercedes  560SL  Conv 

Nissan  300ZX 

Nissan  300ZX2+2 

Porsche  944  Coupe 

Toyota  Celica  Conv......™. 

Toyota  MR2 


Collision 
Loss 


186 
083 

104 
083 
083 
149 
161 

102 
118 
177 
192 
249 
103 
103 
098 
153 

lie 

117 
166 
142 
071 
127 
150 
112 
158 
152 
182 
089 
110 

155 
122 
156 
154 

142 
155 
270 
142 
141 


Volkswagen  Cabriolet 


Collision 
Loss 

129 


Most  car  models  are  listed,  but  some 
are  not  reported  because  there  are 
relatively  few  of  them  on  U.S.  roads 
and,  hence,  insufficient  data  to  compute 
collision  loss  results. 

Consumers  are  advised  that 
differences  in  insurance  premiums  for 
collision  coverage  only  partially  reflect 
damage  susceptibility  of  cars,  and 
premiums  also  are  dependent  on  other 
factors,  mainly  vehicle  cost  or  appraised 
value,  driver  characteristics  and/or 
geographic  location  in  which  the  vehicle 
is  driven. 

Premiums  for  other  insurance 
coverage  (such  as  liability,  personal 
injury,  and  comprehensive)  do  not 
reflect  differences  in  vehicle  damage 
susceptibility  or  crashworthiness. 
Consumers  are  also  advised  that 
information  presented  is  based  on  the 
historical  performance  of  the  models 
listed,  new  models  are  not  represented, 
comparisons  may  not  accurately  reflect 
the  performance  of  models  that  have 
been  modified  substantially,  and  that  -    . 
different  insurance  companies  are  likely 
to  have  different  premiums  for  the  same 
vehicle. 

Issued  on  November  1, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-26854  Filed  11-4-91.11:54  am) 
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Ttils  section  of  X\\e  FEDERAL  REGISTER 
contains  docunients  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer,  Fred  D.  Allen. 
(703)  875-1573,  FA/AS/ISS,  room  1209B, 
SA-14,  Washington,  DC  20523-1413. 

Date  Submitted:  October  24, 1991. 

Submitting  Agency.  Agency  for 
International  Development. 

OMB  Number.  0412-0012. 

Form  Number.  A.I.D.  282. 

Type  of  Submission:  Renewal. 

Title:  Supplier's  Certificate  and 
Agreement  with  the  Agency  for 
International  Development — Invoice  and 
Contract  Abstract. 

Purpose:  A.I.D.  finances  goods  and 
related  services  under  its  Commodity 
Import  Programs  (CIPs)  which  are 
contracted  for  by  public  and  private 
entities  in  the  countries  receiving  the 
A.I.D.  assistance.  Since  A.I.D.  is  not  a 
party  to  these  contracts,  A.I.D.  needs 
some  means  to  collect  information 
directly  from  the  suppliers  of  the  goods 
and  related  services  and  enable  A.I.D.  to 
take  appropriate  action  against  them  in 
the  event  they  do  not  comply  with  the 
applicable  regulations.  A.I.D.  does  this 
by  securing  from  the  suppliers,  as  a 
condition  for  the  disbursement  of  funds, 
a  certificate  and  agreement  with  A.I.D. 
which  contains  appropriate 
representations  by  the  supplier. 


Annual  Reporting  Burden 

Respondents:  760;  Annual  Responses: 
6;  Average  Hours  per  Response:  .50; 
Burden  Hours:  2,250. 

Reviewer  Lin  Liu  (202)  395-7340, 
Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  28. 1991. 
Elizabeth  Baltimore, 
Information  Support  Services  Division. 
[FR  Doc.  91-26889  Filed  11-6-91:  8:45  iamj 

8ILUNQ  CODE  611»-01-« 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  1. 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

New  Collection  (Emergency) 

•  Food  and  Nutrition  Service. 

Evaluation  of  Maryland's  Expanded 
Electronic  Benefit  Transfer  Program. 

One  time  survey. 

State  or  local  governments;  Federal 
agencies  or  employees;  26,694  responses; 
3,317  hours. 

Margaret  Andrews  (703)  756-3115. 


Reinstatement 

•  Farmers  Home  Administration. 
7  CFR  1951-R,  Rural  Development 

Loan  Fund  Servicing  FmHA  1951-4. 

On  occasion;  quarterly;  semi-annually; 
annually. 

State  or  local  governments; 
businesses  or  other  for-profits;  non- 
profit institutions;  small  businesses  or 
organizations;  904  responses;  4,708 
hours. 

Jack  Holslon  (202)  720-9736, 

•  Farmers  Home  Administration. 

7  CFR  1951-N,  Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Financial 
Assistance  was  Received — Multiple 
Family  Housing. 

On  occasion. 

Individuals  or  households;  State  or 
local  governments;  farms;  businesses  or 
other  for-profit;  non-profit  institutions; 
small  businesses  or  organizations;  700 
responses;  800  hours. 

Jack  Holston  (202)  720-9736. 
Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  91-26852  Filed  11-6-91;  8:45  am) 
BILUNO  CODE  3410-01-M 


Office  of  the  Secretary 

Members  of  Performance  Review 
Boards 

AQENCV:  U.S.  Department  of  Agriculture. 
action:  Notice. 

summary:  This  document  cancels  the 
list  of  Performance  Review  Board 
members  published  November  6, 1990. 
55  FR  46692  and  gives  notice  of  new 
Performance  Review  Board  members. 
EFFECTIVE  DATE:  Upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ellen  Dix,  Chief.  Compensation, 
Employment  and  Performance 
Management  Staff.  Office  of  Personnel, 
U.S.  Department  of  Agriculture,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC  20250,  (202)  720-2830. 

The  membership  of  the  U.S. 
Department  of  Agriculture's 
Performance  Review  Boards  For  Fiscal 
Year  1991  include: 

Stephen  N.  Abrams 
La  Verne  G.  Ausman 
Franklin  E  Bailey 
Catherine  A.  Bertini 
Angelena  V.  Bracht 
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George  A.  Braley 
Sally  I.  Buikema 
Gary  C.  Byrne 
John  B.  Campbell 
Ann  E.  Carey 
Mary  E.  Carter 
lames  E.  Cason 
Charles  E.  Caudill 
Stephen  Censky 
David  T.  Chen 
Cynthia  Z.  Clark 
Keith  I.  Collins 
Kathleen  H.  Connelly 
Richard  T.  Crowder 
Stephen  B.  Dewhurst 
lames  R.  Donald 
John  C.  Foltz 
James  R.  Franks 
James  Frazier.  |r. 
John  E.  Frydenlund 
Bruce  L  Gardner 
William  E.  Gardner,  Jr. 
Charles  R.  Gillum 
|ohn  Golden 
Earl  C.  Hadlock 
Daniel  D.  Haley 
lames  V.  Hansen 
Paula  F.  Hayes 
Glenn  |.  Hertzler,  |r. 
Michael  Hill 
Charles  R.  Hilty 
Wilson  S.  Home 
Jacqulyn  Howard 
William  J.  Hudnall.  Jr. 
Jo  Ann  C.  Jenkins 
Allan  S.  Johnson 
Myron  D.  Johnsrud 
John  P.  Jordon 
James  Michael  Kelly 
John  E.  Lee,  Jr. 
Diane  R.  Liesman 
Linda  P.  Massaro 
Terry  L  Medley 
Robert  B.  Melland 
James  R.  Moseley 
Harry  C.  Mussman 
William  E.  O'Conner 
Daniel  Peyser 
Marvin  Pierce 
Ronald  Plowman 
Ronald  |.  Prucha 
Allan  C.  Raul 

Katherine  H.  Reichelderfer 
William  |.  Richards 
Sue  Ann  Ritchko 
F.  Dale  Robertson 
Roger  D.  Runningen 
Jeffrey  Rush,  Jr. 
Judith  A.  Segal 
Carol  M.  Seymour 
Robert  E.  Sherman 
Larry  B.  Slagle 
-Dallas  R.  Smith 
Jo  Ann  R.  Smith 
Leon  Snead 
Scott  Steele 
John  A.  Stevenson 
Daniel  A.  Sumner 
Alejandro  B.  Thienmann 
Derek  Vander  Schaaf 
Roland  R.  Vautour 
Ann  M.  Veneman 
Lawrence  Wachs 
Jetie  B.  Wilds,  Jr. 
Edward  M.  Wilson 
L,arry  Wilson,  Jr. 


Alternates 

Duane  C.  Acker 
John  H.  Amesen 
Gerald  A.  Bange 
Fred  S.  Barrett.  Jr, 
Donald  M.  Bay 
Louis  G.  Bennett 
Keith  D.  Bjerke 
Elizabeth  I.  Board 
Galen  S.  Bridge 
Cameron  D.  Bruemmer 
John  H.  Beuter 
Kenneth  L  Deavers 
F.  Paul  Dickerson 
Rachel  Dobscha-Scioscia 
Robert  Franco 
David  R.  Galliart 
Phyllis  R.  Gault 
Mitchell  R,  Geasler 
Clare  I.  Harris 
Joseph  H.  Howard 
Lonnie  J.  King 
Edward  B.  Knipling 
B.  Glen  Lee 
Joseph  J.  Leo 
George  M.  Leonard 
Michael  Liu 
Philip  L  Mackie 
Gary  K.  Madson 
Charles  R.  Miller 
John  A.  Miranowski 
Betty  Jo  Nelsen 
Floy  E.  Payton 
David  Rector 
Virgil  M.  Rosendale 
Charles  Rumburg 
Randall  E.  Torgerson 
Jane  A.  Wittmeyer 

Dated:  November  5, 1991. 
Edward  Madigan, 
Secretary. 
[FR  Doc.  91-27040  Filed  11-5-91;  3:29  pmj 

BiLlJNQ  COOC  3410-M-ll 


Agricultural  Research  Service 
intent  to  Grant  an  Exclusive  License 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  a  partially  exclusive  licensff'to 
Plato  Industries,  Inc.,  Houston,  Texas, 
on  U.S.  Patent  Application  Serial  No. 
07/473,757,  "A  Plastic  Bait  Composition 
for  Attracting  and  Killing  Crops  Pests," 
filed  February  2, 1990,  and  on  U.S, 
Patent  Application  Serial  No.  07/592.946, 
"Insect  Control  Using  Insect  Attracticide 
Compositions,"  filed  October  4. 1990. 
Notices  of  Availability  were  given  on 
September  20, 1990,  and  January  31, 
1991,  respectively. 

DATES:  Comments  must  be  received  by 
January  6, 1991. 

ADDRESSES:  Send  comments  to:  USDA- 
ARS — Office  of  Cooperative 


Interactions,  Beltsville  Agricultural 
Research  Center,  Baltimore  Boulevard, 
Building  005,  room  403,  BARC-W, 
Beltsville,  Maryland  20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone:  301/344-2788.  (FTS)  344-2786. 

SUPPLEMENTARY  INFORMATION:  The 

USDA-ARS  intends  to  grant  to  Plato 
Industries,  Inc.,  a  partially  exclusive 
license  to  practice  the  aforementioned 
inventions.  Patent  rights  to  these 
inventions  are  assigned  to  the  United 
States  of  America,  9s  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  these 
inventions  as  Plato  Industries,  Inc.,  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
inventions  to  the  U.S.  public. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7a.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  ARS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
William  H.  Tailenl. 
Assistant  Administrator. 
JFR  Doc.  91-26915  Filed  11-6-91;  8:45  amj 

BILUNO  CODE  3410-03-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  91-146] 

Availability  of  Proposed  Revision  of 
Veterinary  Biologies  Memorandum  Nou 
800.65  Concerning  Eggs  for 
Production  of  Animal  Biological 
Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 


SUMMARY:  This  document  provides 
notice  that  a  proposed  revision  of 
Veterinary  Biologies  Memorandum  No. 
800.65,  Eggs  for  Production  of  Animal 
Biological  Products,  issued  January  24, 
1985,  is  available  for  comment.  The 
proposed  memorandum  differs  from  the 
original  memorandum  in  that  it  would 
provide  for  a  single  standard  for 
embryonated  chicken  eggs  for  use  with 
both  live  and  killed  biological  products. 
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DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  6. 1991. 

ADDRESSES:  Copies  of  the  proposed 
revision  of  Veterinary  Biologies 
Memorandum  No.  800.65  are  available 
upon  request  by  writing  to  the  person 
listed  under  "FOR  further  information 
CONTACT".  To  ensure  that  your  written 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
146.  Comments  received  may  be 
inspected  at  room  1141,  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Federal  Building,  room  838,  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  (301)  435- 
8245. 

SUPPLEMENTARY  INFORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  (APHIS)  administers  and 
enforces  the  Virus-Serum-Toxin  Act  (the 
Act),  as  amended  (21  U.S.C.  151-159). 
The  regulations  issued  pursuant  to  the 
Act  are  intended  to  ensure  that 
veterinary  biological  products  meet 
standards  of  purity,  safety,  potency,  and 
efficacy,  Tlie  regulations  under  9  CFR 
113.50  provide,  among  other  things,  that 
the  ingredients  used  in  a  licensed 
biological  product  should  meet  accepted 
standards  of  purity  and  quality.  APHIS 
has  proposed  a  revision  of  Veterinary 
Biologies  Memorandum  No.  800.65 
which  contains  guidehnes  for  producers 
of  veterinary  biologies  regarding  eggs 
which  are  used  for  the  production  of 
veterinary  biologies.  The  revised 
memorandum  is  intended  to  supersede 
Memorandum  800.65,  issued  January  24, 
1985,  to  ensure  that  only  the  highest 
quality  of  eggs  are  used  in  the 
preparation  of  vaccines.  The  revised 
memorandum  recommends  a  single 
standard  for  embryonated  chicken  eggs 
used  for  the  production  of  both  live  and 
killed  biological  products.  Such  eggs 
would  be  derived  from  a  rigorously 
tested,  specifie-pathogen-free  (SPF) 
flock  as  described  in  the  proposed 
memorandum.  The  agency  has 
determined  that  the  1985  memorandum 
should  be  revised  for  the  following  two 
reasons. 


1.  Memorandum  No.  800.65  was  issued 
in  response  to  an  emergency  shortage  of 
eggs  from  SPF  flocks  for  vaccine 
production  and  recommended  a  lower 
quality  standard  for  eggs  used  in  the 
production  of  killed  biological  products. 
Prior  to  1985,  only  one  class  of  eggs 
were  used  for  the  production  of  both  live 
and  killed  vaccines.  Since  the 
emergency  situation  no  longer  exists,  the 
provision  for  a  different  quality  of  egg 
for  production  of  killed  vaccine  is  no 
longer  necessary  or  desirable. 

2.  The  1985  memorandum  did  not 
include  guidelines  concerning  either 
testing  of  the  final  killed  product,  or  the 
validation  of  the  inactivation  procedure, 
despite  an  increased  risk  of 
contamination  of  the  killed  product  by 
extraneous  agents  potentially  derived 
from  the  lower  quality  egg.  In  the 
proposed  revision  of  the  memorandum, 
the  return  to  the  use  of  a  higher  quality 
egg  for  both  live  and  killed  products 
obviates  the  need  for  such  testing 
requirements,  while  still  ensuring  a  pure 
final  product. 

Other  changes  in  the  proposed 
revision  of  the  memorandum  include, 
but  are  not  limited,  to  the  following: 

1.  The  memorandum  has  been  revised 
to  include  testing  for  avian  adenoviruses 
(group  1.  serotype  1-12;  group  II;  EDS  76 
virus),  chicken  anemia  virus,  infectious 
bronchitis  virus  (Arkansas  and  JMK 
strains),  Marek's  disease,  and 
reticuloendotheliosis  virus.  The 
proposed  memorandum  reflects  more 
accurately  current  field  disease 
situations. 

2.  The  proposed  memorandum 
recommends  that  flocks  be  serologically 
monitored  for  infectious  disease  on 
either  a  weekly  or  monthly  basis,  with  a 
minimum  of  60  birds  sampled'per  week. 
The  weekly  testing  permits  more  rapid 
detection  of  disqualifying  diseases  with 
the  result  that  fewer  eggs  need  to  be 
discarded  by  both  the  egg  and  vaccine 
producer  in  the  event  of  a  disease 
outbreak  in  the  flock  producing  the  eggs. 

3.  The  proposed  memorandum 
recommends  50  rather  than  100%  initial 
flock  testing  for  most  horizontally 
transmitted  diseases.  The  effect  would 
be  a  reduction  in  labor,  materials,  and 
expense  required  for  initial  flock  testing 
without  affecting  the  efficiency  of 
disease  monitoring. 

4.  The  proposed  memorandum 
describes  actions  that  should  be  taken 
by  a  production  facility  in  order  to 
ensure  final  vaccine  purity  in  the  event 
of  a  disease  outbreak  in  the  source 
flock. 

Authority:  21  U.S.C.  151-159:  7  CFR  2.17, 
2.51  and  371.2[d}. 


Done  in  Washington,  DC,  this  3l8t  day  of 
October  1991. 
Robert  Melland, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  91-26805  Filed  11-6-91:  B:4S  am) 

MLUNG  COOC  341»-94-M 


IDockot  No.  91-1511 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses,  and  U.S.  Veterinary 
Biological  Product  Permits,  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  This  notice  is  to  advise  the 
public  of  veterinary  biological  product 
and  establishment  licenses  and 
veterinary  biological  product  permits 
that  were  issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
months  of  August  and  September  1991. 
These  actions  have  been  taken  in 
accordance  with  the  regulations  issued 
pursuant  to  the  Virus-Serum-Toxin  Act. 
The  purpose  of  this  notice  is  to  notify 
interested  persons  of  the  availability  of 
a  list  of  these  actions  and  advise 
interested  persons  that  they  may  request 
to  be  placed  on  a  mailing  list  to  receive 
the  listing. 

FOR  FURTHER  INFORMATION  CONTACT 
Joan  Montgomery,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
APHIS,  USDA,  room  838,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-4873. 
For  copies  of  the  list  or  to  be  placed  on 
the  mailing  list,  write  to  Ms. 
Montgomery  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
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applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104. 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and  unrevoked 
U.S.  Veterinary  Biological  Product 
Permit.  The  regulations  set  forth  the 
procedures  for  applying  for  a  permit,  the 
criteria  for  determining  whether  a 
permit  shall  be  issued,  and  the  form  of 
the  permit. 

The  regulations  in  9  CFR  parts  102  and 
105  also  contain  provisions  concerning 
the  suspension,  revocation,  and 
termination  of  U.S.  Veterinary  Biological 
Product  Licenses,  U.S.  Veterinary 
Biologies  Establishment  and  U.S. 
Veterinary  Biological  Product  Permits. 

Each  month  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended, revoked, or 
terminated.  This  notice  announces  the 
availability  of  the  lists  for  August  and 
September  1991.  The  list  is  also  mailed 
on  a  regular  basis  to  interested  persons. 
To  be  placed  on  the  mailing  list  you  may 
call  or  write  the  person  designed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC.  this  Slst  day  of 
October. 

Robert  Melknd. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  91-26806  Filed  11-6-91;  8:45  am) 

BIUJNQ  COK  M10-a4-H 


Cooperative  State  Research  Service 
Commtttee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  8, 
1972,  (Pub.  L  92-463,  P"  Stat.  770-776], 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Date:  December  5-6. 1991. 

Time:  &-30  a.ra.-5  p.m. 

Place:  Administration  Bldg,  Louisiana  State 
University.  Baton  Rouge,  Louisiana. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  Agricultural 
Experiment  Statioaa. 


Contact  Person  for  Agenda  and  More 
Information:  Dr.  Edward  M.  Wilson, 
Executive  Secretary,  U.S.  Department  of 
Agriculture.  Cooperative  State  Research 
Service,  room  328,  Aerospace  Building, 
Washingtoa  DC  2025a  Telephone:  202-401- 
6040. 

Done  at  Washington,  DC  this  24th  day  of 
October.  1991. 

lohn  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 

Service. 

(FR  Doc.  91-26916  Filed  11-6-91;  6:45  am] 

•lUJNO  CODE  3410-22-M 


Forest  Service 

Grand  island  Advisory  Commission; 
Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Grand  Island  Advisory 
Commission  meeting. 

summary:  The  Grand  Island  Advisory 
Commission  will  meet  on  November  24 
at  1  at  the  Mimising  Ranger  District 
Office  in  Munising,  Michigan.  An 
agenda  for  the  two  day  meeting  will 
consist  of  Update  on  East  Channel 
Lighthouse  past  and  future,  Michigan 
State  Update  on  surveys  being  done, 
update  form  Core  Team  on  suggested 
changes  in  alternatives  and  further 
discussion  on  a  new  alternative. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  further  information  CONTACT 

Direct  questions  about  this  meeting  to 
Art  Easterbrook,  Staff  Officer,  Hiawatha 
National  Forest.  2727  N.  Lincohi  Road. 
Escanaba,  MI  49629.  (906]  786-4062. 

Dated:  November  1. 1991. 
Arthur  L  Easterbrook, 
Acting  Forest  Supervisor. 
[FR  Doc.  91-26863  Filed  11-&-91;  8:45  am] 
BlUJNa  CODE  S410-11-II 


Soil  Conservation  Service 

Black  Creek  Watershed  Johnston  and 
Wake  Counties,  NO 

AGENCIES:  North  Carolina  Department  of 
Environment.  Health,  and  Natural 
Resources  and  the  United  States 
Department  of  Agriculture,  Soil 
Conservation  Service. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650):  the  Division  of  Soil  and  Water 


Conservation,  North  Carolina 
Department  of  Environment,  Health,  and 
Natural  Resources  and  the  Soil 
Conservation  Service,  United  States 
Department  of  Agriculture,  give  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Black 
Creek  Watershed,  Johnston  and  Wake 
Counties,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  W.  Sides,  Director,  Division  of 
Soil  and  Water  Conservation.  North 
Carolina  Department  of  Environment, 
Health  and  Natural  Resources.  P.O.  Box 
27687.  Raleigh,  North  Carolina  27611. 
telephone  (919)  733-2302  or  Bobbye  J. 
Jones,  State  Conservationist.  Soil 
Conservation  Service,  4405  Bland  Road, 
suite  205.  Raleigh,  North  Carolina  27609, 
telephone  (919)  790-2888. 

SUPPIXMENTARY  INFORMATION:  The 

Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
adverse  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings,  Bobbye ).  Jones,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  financial 
assistance  to  apply  land  treatment 
measures  on  9.000  acres  of  cropland  and 
install  14  animal  waste  management 
systems. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  request  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
David  W.  Sides. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  Stale 
and  local  officials.) 

Dated:  October  28, 1991. 
Bobbye ).  looes. 
State  Conservationist. 
[FR  Doc.  91-26680  Filed  ll-»-«l:  8:45  am] 
muwo  cooe  s4io-i«-«i 
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CIVIL  RK3HTS  COMMISSION 

Agenda  and  Public  Meeting  of  ttie 
District  of  Columt>ia  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  District  of 
Columbia  State  Advisory  Committee  to 
the  Commission  will  convene  at  12:30 
p.m.  and  adjourn  at  3  p.m.  on 
Wednesday.  December  11. 1991.  U.S. 
Commission  on  Civil  Rights.  Conference 
Room  512, 1121  Vermont  Avenue.  NW.. 
Washington,  DC  20425.  The  purpose  of 
the  meeting  is  to  conduct  program 
planning  activity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  L 
Binkley,  Director,  Eastern  Regional 
Division  at  (202)  523-5264,  TDD  (202) 
376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  1. 
1991. 

Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-28881  Filed  11-4-01;  8:45  am) 
BILUNO  COOC  SSSS-OI-M 


Agenda  and  Public  Meeting  of  the  New 
Jersey  State  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Jersey  State 
Advisory  Committee  to  the  Commission 
will  convene  at  2  p.m.  and  adjourn  at  5 
p.m.  on  Monday,  December  9. 1991. 
Quality  Inn.  Conference  Center — Board 
Room,  Route  1,  South,  North  Brunswick. 
NJ  06902.  The  purpose  of  the  meeting  is 
to  conduct  program  planning  and  review 
a  draft  report  on  law  enforcement 
practices  in  New  Jersey. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  L 
Binkley.  Director,  Eastern  Regional 
Division  at  (202)  523-5264,  TDD  (202) 
376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washlngtoa  DC  November  1. 
1991. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit 
(FR  Doc.  91-26882  Filed  11-6-01;  8:45  am] 
BtLUNO  COOC  uss-ei-n 


Agenda  and  Notice  of  Public  Meeting 
of  the  Tennessee  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Tennessee 
Advisory  Committee  to  the  Commission 
will  convene  at  2  p.m.  and  adjourn  at  4 
p.m.  on  Tuesday,  December  10. 1991,  at 
the  Doubletree  Hotel.  2  Sovran  Plaza 
(4th  Ave.  at  Union  Street),  Nashville. 
Tennessee  37239.  The  purpose  of  the 
meeting  is:  (1)  To  orientate  the  SAC:  (2) 
to  discuss  the  status  of  the  Commission: 
(3)  hear  a  report  on  civil  rights  progress 
and/or  problems  in  the  Slate;  (4)  to 
discuss  plans  for  a  project  for  Fiscal 
Year  1992. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee  should  contact 
Tennessee  Committee  Chairperson  Gail 
Neuman  (615/459-1414)  or  Bobby  D. 
Doctor,  Regional  Director,  Southern 
Regional  Office  of  the  U.S.  Commission 
on  Civil  Rights  at  (404/730-2476.  TDD 
404/730-2481).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Southern 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuzant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
CaroULee  Hurley. 

Chief  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-26810  Filed  11-6-91:  8:45  am) 

MLUNQ  COOC  tSSS-OI-H 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wisconsin  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commission 
will  be  held  from  1  p.m.  until  5  p.m.  on 
Wednesday.  December  4. 1991,  at  the 
Marc  Plaza  Hotel.  509  West  Wisconsin 
Avenue.  Milwaukee.  Wisconsin.  The 
purpose  of  this  meeting  is  for  the 
Committee  to  receive  briefings  on 


equality  of  policy  protection  and  high 
the  rate  of  dropouts  among  minority 
college  students. 

Persons  desiring  additional 
information  should  contact  James  L 
Baughman,  Committee  Chairperson  at 
(608)  262-3690  or  Constance  M.  Davis. 
Regional  Director  of  the  Midwestern 
Regional  Office,  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  October  31, 
1991. 

Carol  Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit 
(FR  Doc.  91-26811  Hied  ll-«-ei;  B.4S  am) 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Automated  Manufacturing  Equipment 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
December  5, 1991,  9  a.m.  to  3  p.m.,  in  the 
Herbert  C.  Hoover  Building,  room  1617F, 
14th  Street  &  Pennsylvania  Avenue. 
NW..  Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C..  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  the  public 
meetings  found  in  section  10(a)(1)  and 
(a)(3).  of  the  Federal  Advisory 
Committee  Act  The  remaining  series  of 
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meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC  20230.  For 
further  information,  contact  Lee  Ann 
Carpenter  on  (202)  377-2583. 

Dat*cl:  November  1, 1991. 
Betty  A.  Ferrell, 

Director,  Technical  Advisory  Committee 
Staff. 
|FR  Doc.  91-26945  Filed  11-6-91;  8:45  am) 

BtLUNQ  COOe  SS10-OT-M 


Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  December  3, 
1991.  9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617F,  14th  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  electronics  and 
related  equipment  and  technology. 

Agenda: 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  COCOM  Core  List 
export  controls. 

4.  Discussion  of  nuclear 
nonproliferation  and  missile  tech 
controls. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  p.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  opon  to  the  public  and  a  limited 
number  cf  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter.  TAC  Staff/BXA/ 
Rm.  1621,  U.S.  Department  of 
Commerce,  14th  &  Pennsylvania  Ave., 
NW..  Washington,  DC  20230. 


The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C,  552b(c){l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  November  11, 1991. 
B«tty  Anne  Ferrell, 

Director.  Technical  Advisory  Committee 
Staff. 
|FR  Doc.  91-26946  Filed  11-6-91;  8:45  am] 

BILUNQ  COOC  3S10-0T-M 


Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  December  4, 
1991.  9:30  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617F,  14th  & 
Permsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to 
telecommunications  and  related 
equipment  and  technology. 

Agenda: 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Approval  of  minutes. 

3.  Election  of  Chairman. 

4.  Presentation  of  papers  or  comments 
by  the  public. 

5.  Report  on  status  of  U.S. 
implementation  of  Core  List. 

6.  Discussion  of  industry  reaction  to 
Core  List  and  recommendations  for 
future  changes. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 


The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff,  OTPA/BXA,  room  1621,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990,  pursuant 
to  section  10(d]  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C,  552b(c](l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(l]  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public.  A  copy  of  the  Notice 
of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  For  furiher 
information  or  copies  of  the  minutes, 
contact  Lee  Ann  Carpenter  on  (202)  377- 
2583. 

Dated:  November  1, 1991. 
Betty  Anne  Fen«U, 
Director.  Technical  Advisory  Committee  Unit 
(FR  Doc.  91-26947  Filed  11-6-91;  8:45  amj 

BILLING  COOC  3510-OT-M 


International  Trade  Administration 

(A-47S-6011 

Certain  Brass  Sheet  and  Strip  From 
Italy;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
reviews. 
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summary:  In  response  to  requests  by 
petitioner  and  respondent,  the 
Department  of  Commerce  is  conducting 
two  administrative  reviews  of  the 
antidumping  duty  order  on  certain  brass 
sheet  and  strip  from  Italy.  The  reviews 
cover  shipments  of  this  merchandise  to 
the  United  States  from  one  exporter 
during  the  periods  of  August  22. 1986 
through  February  29, 1988,  and  March  1, 

1989  through  February  28, 1990.  As  a 
result  of  these  reviews,  we  preliminarily 
determine  that  dumping  margins  exist 
Interested  parties  are  invited  to 
comment  on  the  preliminary  results  of 
these  administrative  reviews. 
EFFECTtVC  date:  November  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Rice  or  Richard  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave..  NW.,  Washington,  DC  20230; 
telephone  (202)  377-5793. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

On  March  6, 1987,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  in  brass  sheet 
and  strip  from  Italy  (52  FR  6997).  On 
March  8, 1988.  we  published  in  the 
Federal  Register  a  Notice  of  Opportunity 
to  Request  an  Administrative  Review  of 
this  order  for  the  period  from  August  22. 
1986  through  February  29, 1988  (53  FR 
7383).  On  March  31. 1988,  we  received  a 
request  for  an  administrative  review  for 
this  period  from  petitioners,  American 
Brass,  Bridgeport  Brass  Corporation. 
Hussey  Copper  Ltd.,  the  Miller 
Company,  North  Coast  Brass  &  Copper 
Co.,  Olin  Corporation-Brass  Group, 
Revere  Copper  Products,  Inc., 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union-Allied  Industrial  Workers  of 
America  (AFL-CIO),  Mechanics 
Educational  Society  of  America  (Local 
56),  and  the  United  Steelworkers  of 
America  (AFL-CIO/CLC).  We  initiated 
tills  review  on  April  27, 1988  (53  FR 
15083). 

On  March  28, 1990,  the  Department 
published  in  the  Federal  Register  a 
Notice  of  Opportunity  to  Request  an 
Administrative  Review  for  the  period 
from  March  1, 1989  through  February  28. 

1990  (55  FR  11417).  The  Department 
received  a  request  for  an  administrative 
review  covering  this  period  from  the 
respondent,  Europe  Metalli  LMI  S.p.A. 
(LMI).  We  initiated  this  review  on  April 
27. 1990  (55  FR  17792).  The  Department 
is  now  conducting  these  two 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 


1930,  as  amended  (the  Act).  Each  review 
covers  one  producer/exporter  (LMI)  of 
brass  sheet  and  strip  from  Italy  to  the 
United  States. 

Scope  of  the  Review 

The  products  covered  by  these 
reviews  are  shipments  of  brass  sheet 
and  strip,  other  than  leaded  brass  and 
tin  brass  sheet  and  strip,  from  Italy.  The 
chemical  composition  of  the  products 
under  investigation  is  currently  defined 
in  the  Copper  Development  Association 
(C.D.A.)  200  series  or  the  Unified 
Numbering  System  (U.N.S.)  C2000  series. 
Products  whose  chemical  composition 
are  defined  by  other  C.D.A.  or  U.N.S. 
series  are  not  covered  by  these  reviews. 
The  physical  dimensions  of  the  products 
covered  bylhese  reviews  are  brass 
sheet  and  strip  of  solid  rectangular  cross 
section,  over  0.006  inch  (0.15  millimeter] 
but  not  over  0.188  inch  (4.8  millimeters) 
in  finished  thickness  or  gauge, 
regardless  of  width,  whether  coiled, 
wound  on  reels  (traverse  wound),  or  cut- 
to-length.  Until  January  1. 1989,  this 
merchandise  was  classifiable  under  item 
numbers  612.3960,  612.3982,  and  612.3986 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  Since  that 
date,  brass  sheet  and  strip  have  been 
classifiable  under  Harmonized  Tariff 
System  (HTS)  item  numbers 
7409.21.00.50,  7409.21.00.75.  7409.21.00.90, 
7409.29.00.50.  7409.29.00.75,  and 
7409.29.00.90.  HTS  and  TSUSA  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  wriften 
product  description  remains  dispositive. 

Preliminary  Results  of  the  Reviews 

In  both  reviews  Petitioners  alleged 
that  LMI's  home  market  sales  were 
made  at  less  than  the  cost  of  production 
('COP').  We  determined  that  both 
allegations  were  sufficient  and  initiated 
below  cost  investigations.  We  requested 
that  LMI  provide  monthly  average 
material  costs  for  copper  and  zinc 
because  the  costs  of  these  raw  materials 
fluctuated  significantly  during  both 
periods  of  review.  LMI  failed  to  provide 
monthly  average  material  costs.  As  a 
result,  we  were  unable  to  determine  if 
LMI  had  sufficient  sales  at  or  above  its 
COP  in  the  home  market  to  provide  a 
basis  for  establishing  foreign  market 
value  ("FMV").  Therefore,  the 
Department  established  FMV  on  the 
basis  on  constructed  value  ("CV"),  using 
the  best  information  available,  in 
accordance  with  section  776(c)  of  the 
Act. 

For  CV,  we  calculated  monthly 
average  costs  for  brass  based  upon  the 
prices  of  copper  and  zinc  published  by 
the  London  metal  Exchange  ("LME")  on 
the  first,  fifteenth,  and  last  day  of  each 


month  (or  nearest  trading  day).  We  used 
this  method  for  calculating  material  cost 
because  LMI  failed  to  adequately  report 
its  actual  material  acquisition  costs.  In 
addition,  Petitioner  used  monthly  LME 
prices  of  copper  and  zinc  to  construct 
estimated  material  cost  in  its  below  cost 
sales  allegation.  This  average  monthly 
material  cost  was  then  adjusted  to 
account  for  the  various  alloys  of  brass 
sold  in  the  United  States  (ranging  from 
60  percent  copper  and  40  percent  zinc  to 
85  percent  copper  and  15  percent  zinc). 
We  also  adjusted  CV  to  reflect  a  loss  (or 
yield)  rate  incurred  during  the 
manufacturing  process,  and  added  a  raw 
material  transportation  charge,  which  is 
not  included  in  the  daily  LME  price 
quotations.  We  accepted  LMI's 
fabrication  costs  as  reported  in  the  COP 
questionnaire  response.  We  used  LMI's 
reported  general  and  administrative 
expenses,  which  were  greater  than  the 
statutory  minimum  ten  percent  of  the 
sum  of  the  material  and  fabrication 
costs.  Finally,  we  added  the  statutory 
minimum  of  eight  percent  for  profit  and 
adjusted  for  LMI's  reported  U.S.  packing 
costs  and  credit  expense. 

We  based  United  States  price  on 
purchase  price  where  sales  were  made 
directly  to  unrelated  parties,  and 
through  commissionnaires,  in 
accordance  with  section  772(b)  of  the 
Act.  We  used  purchase  price  as  defined 
in  section  772  of  the  Act,  because  brass 
sheet  and  strip  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States,  and 
because  exporter's  sales  price  ("ESP") 
metliodology  was  not  indicated  by  other 
circumstances.  We  calculated  purchase 
price  on  the  basis  of  packed  c&f.,  ci.f., 
or  f.o.b.,  delivered  prices.  We  made 
deductions  from  purchase  price  (where 
appropriate)  for  brokerage  and  handling, 
ocean  freight,  marine  insurance,  Italian 
import  duty,  and  inland  freight 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist 


Produoer/ 
Exporter 

Pwiodolre«ww 

Percert 
margin 

LMI 

LMI 

08/22/86-02/29/88 
03/01/89-02/28/90 

2107 
21.01 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date  of 
pubUcation  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  preliminary 
notice  or  the  flrst  workday  thereafter. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
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submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  the  case  briefs 
and  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  these 
administrative  reviews,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  the  reviews  for  all 
shipments  of  the  subject  merchandise 
from  Italy  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(l)'of  the  Act;  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  that  established  in  the  final 
results  of  the  1989-90  review;  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  by  this  review 
but  covered  in  the  final  determination  of 
sales  at  less  at  less  than  fair  value,  the 
cash  deposit  rate  will  continue  to  be  at 
the  rate  published  in  that  final 
determination:  (2)  if  the  exporter  is  not  a 
firm  covered  in  this  review  or  the 
original  investigation,  but  the 
manufacturer  is  so  covered,  the  cash 
deposit  rate  will  be  that  established  for 
the  manufacturer  of  the  merchandise  in 
the  final  results  of  the  1989-90  review  or 
in  the  original  investigation  of  sales  at 
less  than  fair  value;  (3)  the  cash  deposit 
rate  for  all  other  exporters/producers 
shall  be  5.44  percent.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)}  and  S  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
353.22). 

Dated:  October  31, 1991. 
MarioTM  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-26054  Filed  ll-ft-91:  8:45  am] 

■LUNQ  COOC  JS10-CW-M 


(A-42S-013] 

Cold-Rolled  Stainless  Steel  Sheet 
From  Gemuiny;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  Determination 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Preliminary  results  of 
antidumping  duty  administrative  review 
determination. 

summary:  The  Department  of 
Commerce  has  prepared  these 
preliminary  results  of  the  antidumping 
duty  administrative  review 
determination  of  cold-rolled  stainless 
steel  sheet  from  Germany  pursuant  to  a 
remand  order  from  the  U.S.  Court  of 
International  Trade  in  Krupp  Stahl, 
A.C.,  etal.  V.  United  States  (Slip  Op.  91- 
31,  April  9. 1991). 

EFFECTIVE  DATE:  November  7. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Johnson  or  Wendy  Frankel,  Office 
of  Agreements  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3793. 

SUPPlfMENTARY  INFORMATION: 
Background 

In  August  1983,  the  Department 
initiated  a  section  751  review  of  Krupp's 
entries. 

Subsequently,  on  August  13, 1985,  the 
Department  published  regulations  which 
provided  that  in  the  absence  of  a 
request  for  review,  antidumping  duties 
would  be  assessed  at  the  rate  equal  to 
the  estimated  duties  deposited  at  the 
time  of  entry.  See  50  f'R  32556.  On 
August  30, 1985,  the  Department  notified 
the  interested  parties  that  they  must 
request  a  review  of  Krupp's  entries  or 
they  would  be  liquidated  automatically 
at  the  27  percent  rate  determined  for  the 
preliminary  determination.  Krupp 
requested  the  continuation  of  the  review 
on  October  18. 1985,  but  withdrew  the 
request  on  July  26, 1986.  On  October  9, 
1936,  the  Department  discontinued  the 
review  with  regard  to  Krupp  and 
directed  Customs  to  liquidate  Krupp's 
entries  at  the  rate  in  effect  at  the  time  of 
entry.  Krupp  subsequently  challenged 
the  Department's  actions  to  hquidate 
Krupp's  entries  at  that  rate. 

The  U.S.  Court  of  International  Trade 
ruled  in  Krupp  Stahl  that  the 
Department  illegally  applied  its 
automatic  assessment  regulation  to 
Krupp's  December  1982  through  June 
1983  entries  because  the  original  less 
than  fair  value  investigation  was 


initiated  prior  to  the  October  30, 1984, 
amendment  to  the  Tariff  Act  and  prior 
to  the  October  22, 1986,  amendment  to 
the  effective  date  provision  of  the  1984 
Act.  Because  the  1984  and  1986 
amendments  are  not  retroactive,  the 
court  held  that  Krupp  was  entitled  to  an 
automatic  review  of  its  entries. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  cold-rolled  stainless  steel 
sheet  whether  or  not  corrugated  or 
crimped  and  whether  or  not  pickled;  not 
cut,  not  pressed  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal,  and  under  0.1875  inch  in 
thickness  and  over  12  inches  in  width. 
Until  January  1, 1989,  this  merchandise 
was  classifiable  under  item  number 
607.9020  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 

Since  that  date,  this  merchandise  is 
classifiable  under  the  Harmonized  Tariff 
Schedules  (HTS)  item  numbers 
7219.32.00,  7219.33.00,  7219.34.00, 
7219.35.00.  7219.90.00,  7200.20.10,  and 
7220.90.00.  As  was  the  case  with  the 
TSUSA  numbers,  the  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  product 
description  remains  dispositive. 

This  review  covers  one  manufacturer, 
(Krupp  Stahl,  A.G.)  of  cold-rolled 
stainless  steel  sheet  from  the  Federal 
Republic  of  Germany  for  the  review 
period  December  17, 1982  to  May  8, 1983. 

Preliminary  Results  of  the  Review 

On  July  31, 1991,  we  sent  Krupp  a 
questionnaire  requesting  information 
concerning  its  sales  for  the  period 
December  17. 1982  through  June  23, 1983. 
On  August  10. 1991,  Krupp  requested  an 
extension  to  respond  to  the 
Department's  questionnaire.  Krupp  did 
not  respond.  Instead,  it  advised  the 
Department  on  September  12, 1991,  that 
in  1989  it  had  destroyed  the  records  for 
the  period  of  the  review.  The  company 
noted  that  in  1983  it  had  responded  to  an 
earlier  questionnaire  covering  this 
period.  After  sending  a  deficiency  letter 
regarding  this  response,  we  did  not  act 
further  on  the  responses  because  on  July 
26, 1986,  Krupp  withdrew  its  request  for 
review. 

We  have  reviewed  the  record  and 
have  only  been  able  to  locate  the  public 
version  of  the  written  portion  of  the 
questionnaire  response  and  the  July  20, 
1984,  response  to  our  July  9, 1984, 
deficiency  letter.  This  is  insufficient 
information  for  purposes  of  conducting 
an  administrative  review.  In  any  event 
and  more  importantly,  since  Krupp  has 


Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7,  1991  /  Notices 56977 


destroyed  the  records  for  this  period  of 
review,  there  would  be  no  way  for  the 
Department  to  verify  the  accuracy  or  the 
completeness  of  the  information  in  those 
responses.  Because  Krupp  has  failed  to 
respond  to  the  Department's  July  31, 
1991,  questionnaire  and  because  Krupp 
has  destroyed  the  records  needed  to 
verify  the  adequacy  of  the  information 
contained  in  the  earlier  response,  the 
Department  has  used  the  best 
information  otherwise  available  (BIA) 
for  this  review.  As  WA  for  this 
company,  the  Department  used  the 
simple  average  of  the  rates  provided  in 
the  petition  which  is  27  percent.  This 
also  was  the  rate  assigned  to  Krupp  for 
the  preliminary  determination  (47  FR 
56529). 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
the  publication  of  this  notice.  Any 
interested  parties  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice  or  the  first  workday  thereafter. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  the  case  briefs 
and  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issued  raised  in 
any  such  written  comments  or  at  a 
hearing. 

On  August  11, 1986,  the  Department 
published  in  the  Federal  Register  (51  FR 
28738]  a  notice  of  a  revocation  of  the 
order,  effective  March  1, 1986.  This 
administrative  review  covering  the 
period  December  17, 1982  to  May  31, 
1983.  does  not  affect  the  revocation  of 
the  antidumping  duty  order.  Therefore, 
we  will  instruct  the  Customs  Service  to 
continue  to  liquidate  all  entries  of  this 
merchandise  exported  on  or  after  March 
i.  1986,  without  regard  to  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1) 
§  353.22  of  the  Department  regulations 
(19  CFR  353.22(c)(5)). 

Dated:  October  31, 1991. 
Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-26950  Filed  11-6-01;  8:45  am] 

WU.MQ  COOC  3S10-0»-M 


(A-588-806] 

Electrolytic  Manganese  Dioxide  From 
Japan;  Preliminary  Scope  Ruling 

AGENCY:  International  Trade 
Administration/Import  Administration: 
Department  of  Commerce. 
ACnON:  Preliminary  scope  ruling. 

SUMMARY:  On  July  7, 1989.  the 
Department  of  Commerce  (the 
Department)  received  a  request  from 
Sumitomo  Corporation  of  America 
(SCOA)  to  clarify  the  scope  of  the 
outstanding  antidumping  duty  order  on 
electrolytic  manganese  dioxide  (EMD) 
from  Japan  by  ruling  that  high-grade 
chemical  manganese  dioxide  (CMD-U) 
is  outside  the  scope  of  the  order. 

By  letter  of  July  17. 1989,  the 
Department  initiated  a  scope  inquiry 
and  invited  interested  parties  to 
comment  on  SCOA's  request.  Having 
reviewed  the  comments  received,  we 
preliminarily  determine  that  the 
merchandise  in  question  is  a  later- 
developed  product  within  the  scope  of 
the  order.  We  invite  interested  parties  to 
comment  on  this  preliminary 
determination  within  30  days  of  its 
publication.  In  accordance  with  section 
781(e)  of  the  Tariff  Act  of  1930,  as 
emended,  we  have  notified  the 
International  Trade  Commission  (ITC) 
of  our  proposed  inclusion. 
EFFECTIVE  DATE:  November  7. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Skinner  or  Carlo  Cavagna, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-4851. 

SUPPLEMENTARY  INFORMATION: 

Background . 

On  May  31. 1908.  Kerr-McGeo 
Chemical  Corporation  (KMCC)  and 
Chemetals,  Inc.  (Chemetals),  filed  a 
petition  alleging  that  imports  of 
electrolytic  manganese  dioxide  (EMD) 
from  Japan  were  being,  or  were  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  Pursuant  to  their  petition,  the 
Department  initiated  its  investigation  on 
June  27, 1988.  Initiation  of  Antidumping 
Duty  Investigation:  Electrolytic 
Manganese  Dioxide  From  Japan,  53  FR 
24116  (June  27, 1988).  The  final  results  of 
this  investigation  were  published  on 
March  2, 19C9.  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Electrolytic  Manganese  Dioxide  From 
Japan,  54  FR  8778  (March  2, 1989).  The 
Department  issued  the  antidumping  duty 
order  on  April  17, 1989.  Antidumping 
Duty  Order:  Electrolytic  Manganese 
Dioxide  From  Japan,  54  FR  15244  (April 
17. 1989). 


On  July  7. 1989,  SCOA  requested  a 
ruling  that  CMD-U,  which  is 
manufactured  by  Chuo  Denki  Kogyo  Co., 
Ltd.  (Chuo  Denki).  is  outside  the  scope 
of  the  antidumping  duty  order  issued  on 
EMD  from  Japan.  Specifically,  SCOA 
argued  that  only  EMD  is  subject  to  the 
order  and  that  EMD  and  CMD  are  not 
like  products. 

On  July  17. 1989,  we  invited  interested 
parties  to  comment  on  SCOA's  request. 
We  received  comments  from  Petitioners, 
KMCC  and  Chemetals,  arguing  that 
CMD-U  is  a  later-developed  product 
that,  based  on  an  analysis  of  the  criteria 
specified  in  19  U.S.C.  1677j(d).  is  within 
the  scope  of  the  order.  We  received 
rebuttal  comments  from  SCOA  and 
Chuo  Denki  arguing  that  CMD-U  is  not  a 
later-developed  product  and  that  all 
grades  of  CMD  should  be  determined  to 
be  outside  the  scope  of  the  antidumping 
order  on  EMD  because  CMD  was 
excluded  from  the  original  investigation. 
By  letter  of  June  5, 1990.  Petitioners 
suggested  that  the  later-developed 
product  issue  must  be  decided  before 
ruling  on  SCOA's  exclusion  request. 

By  letter  of  October  22, 1990.  the 
Department  notified  interested  parties 
that  "(a)ll  comments  in  connection  with 
this  scope  inquiry  must  be  filed  with  the 
Department  no  later  than  November  2, 
1990." 

We  received  comments  from  KMCC 
and  Chemetals  and  SCOA  and  Chuo 
Denki  on  or  before  November  2, 1990. 
Parties  also  continued  to  submit 
comments  after  the  deadline  date.  Any 
comments  received  after  November  2, 
1990,  were  not  considered  to  be  filed  in 
a  timely  manner,  and,  therefore,  were 
not  relied  upon  by  the  Department. 

Criteria 

For  purposes  of  determining  whether 
the  merchandise  in  question  is  within 
the  scope  of  the  antidumping  duty  order 
on  electrolytic  manganese  dioxide  from 
Japan,  we  referred  to  section  353.29  of 
the  Department's  regulations  on 
antidumping  scope  determinations.  19 
CFR  353.29  (1990). 

On  matters  concerning  the  scope  of  an 
antidumping  duty  order  we  first  look  to 
whether  the  descriptions  of  the  product 
contained  in  the  petition,  the  initial 
investigation,  and  the  Department's  and 
International  Trade  Commission's  (ITC) 
determinations  are  dispositive.  In  this 
case,  KMCC  and  Chemetals  allege  that 
CMD-U  is  a  later-developed  product. 
Section  353.29(h)  of  the  regulations 
governs  later-developed  product  scope 
determinations.  Section  353.29(h] 
provides: 

(1)  In  general.  For  purposes  of  determining 
whether  a  product  developed  after  an 
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antidumping  investigation  is  initiated 
(hereafter  in  this  paragraph  referred  to  at  the 
"later-developed  merchandise")  is  within  the 
scope  of  an  order,  the  Secretary  will  consider 
whether 

(i)  The  later-developed  product  has  the 
same  general  physical  characteristics  as  the 
merchandise  with  respect  to  which  the  order 
was  originally  issued  (hereafter  in  this 
paragraph  referred  to  as  the  "earlier 
merchandise"); 

(ii)  The  expectations  of  the  ultimate 
purchasers  of  the  later-developed  product  are 
the  same  as  for  the  earlier  merchandise: 

(iii)  The  ultimate  use  of  the  earlier 
merchandise  and  the  later-developed  product 
are  the  same; 

(iv)  The  later-developed  product  is  sold 
through  the  same  channels  of  trade  as  the 
earlier  merchandise;  and 

(v)  The  later-developed  product  is 
advertised  and  displayed  in  a  manner  similar 
to  the  earlier  merchandise. 

With  respect  to  lafer-developed 
products  which  incorporate  a  signiHcant 
technological  advance  or  significant 
alteration  of  an  earlier  pix>duct. 
5  353.29(d)(7)(iii}  directs  the  Department 
to  notify  the  ITC  in  writing  of  any 
proposed  inclusion  within  the  scope  of 
the  order  and  to  consider  any  advice 
thereby  provided  by  the  ITC  prior  to 
issuing  a  final  ruling.  See  also,  section 
781(d)  of  the  Tariff  Act  of  1930.  as 
amended.  19  U.S.C  1677j(d)  (the  Act). 

Furthermore,  S  353.29(h)(2)  states  that 
the  Department  may  not  exclude  later- 
developed  products  from  an  order 
merely  because  the  products: 

~    (i)  Are  classified  under  a  tariff 
classification  other  than  that  identified  in  the 
petition  or  the  Secretary's  prior  notices 
during  the  proceeding;  or 

(ii)  Permit  the  purchaser  to  perform 
additional  functions,  unless  such  additional 
functions  constitute  the  primary  use  of  the 
products  and  the  cost  of  the  additional 
functions  constitute  more  than  a  significant 
portion  of  the  total  cost  of  production  of  the 
products. 

19  U.S.C  1677j(d)(2)  and  19  CFR 
353.29(h)(2). 

In  the  instant  case,  the  Department 
determined  that  CMD-U  is 
appropriately  considered  a  later- 
developed  product  wvthin  the  meaning 
of  19  U.S.C.  1677j(d).  Therefore,  the 
Department  applied  the  criteria  in 
S  353.29(h)  in  making  its  determination 
whether  CNfD-U  is  included  within  the 
scope  of  the  antidumping  duty  order  on 
EMD  from  Japan. 

Documents  from  the  underlying 
proceeding  deemed  relevant  by  the 
Department  to  the  scope  of  the 
outstanding  order  were  made  a  part  of 
the  record  in  the  instant  scope  review. 
In  completing  its  analysis,  the 
Department  considered  any  written 
arguments  that  interested  parties 


submitted  within  the  specified  time 
limits.  Documents  that  were  not 
presented  to  the  Department  or  placed 
by  it  on  the  record  do  not  constitute  part 
of  the  administrative  record  attendant  to 
this  scope  proceeding. 

Arguments 

Petitioners 

KMCC  alleged  that  the  CMD-U 
produced  by  Chuo  Denki  is  a  later- 
developed  product  (within  the  meaning 
of  section  781(d)  of  the  Act)  and  should 
be  included  within  the  scope  of  the 
antidumping  duty  order  on  EMD  from 
Japan.  Submissions  of  September  28. 

1989.  February  15. 1990,  the  February  21. 

1990.  Petitioners  suggested  that  the 
appropriate  first  step  is  to  notify  the  ITC 
that  we  propose  to  include  CMD-U 
within  the  scope  of  the  order,  thereby 
providing  the  ITC  an  opportimity  to 
comment  on  whether  the  proposed 
inclusion  of  the  later-developed  CMD-U 
from  Japan  raises  important  injury 
issues.  Submission  of  June  5, 1990. 

Petitioners  suggested  that  "for  the 
purpose  of  applying  19  U.S.C.  section 
1677J.  'later-developed'  means  later 
commercial  development,  which  is  the 
only  sense  of  later-development  that  is 
consistent  with  the  tests  specified  by  the 
statute"  and  that  SCOA's  "own 
submission  shows  that  CMD-U  did  not 
reach  commercial  development  until 
sometime  after  the  May  31. 198(8)  filing 
of  the  petition  and  initiation  of  the 
antidumping  investigation  with  respect 
to  EMD  from  Japan."  Submission  of  June 
5, 1990  at  9.  Petitioners  rebutted  SCOA 
and  Chuo  Denki's  argument  that 
because  CMD-U  was  patented  before 
the  investigation,  it  should  not  be 
considered  later-developed.  Petitioners 
stated  that  using  "the  date  that  a 
process  is  patented  as  the  date  a 
product  of  that  process  is  'developed'  is 
not  workable.  Submission  of  November 
2, 1990  at  5.  In  support.  Petitioners 
argued: 

Many  such  products  are  never 
commercialized,  that  is.  they  never  are 
successfully  developed  as  products  in  trade. 
Many  products  that  are  ultimately  developed 
never  reach  the  market  (and  the  attention  of 
competitors)  until  long  after  the  date  of  the 
patent  application.  It  would  be  unreasonable 
to  require  petitioners  to  take  account  in  their 
petitions  of  products  they  have  never  seen  in 
the  market  and  whose  characteristics  and 
competitive  effect  are  unknown. 

Id.  at  5.  In  short.  Petitioners  argued 
that  "(a)  product  is  not  'developed'  until 
(the)  process  of  trial  and  error, 
experimentation  and  testing  of  the 
result,  has  been  completed."  Id.  at  7. 

In  support  of  its  position  that  CMD-U 
was  still  being  developed  at  the  time  of 
the  investigation.  Petitioners  cited  an 


undated  news  release  which  reported 
that  Chuo  Denki  would  not  commence 
production  of  CMD-U  until  October 
1990,  and  that  feasibility  studies  were 
still  being  conducted  at  a  pilot  plant  in 
1988.  Additionally,  citing  a  March  7,      | 
1988,  news  release  from  Nikkei  Sangyo ' 
Shimbun,  Petitioners  stated  that  the  first 
sample  shipment  of  CMD-U  from  Chuo 
Denki  to  Toshiba  Battery  only  occurred 
sometime  after  March  7. 1988.  Noting     I 
that  the  antidumping  petition  with  ' 

respect  to  EMD  from  Japan  was  filed  on 
May  31, 1988  and  that  the  Department 
initiated  its  less-than-fair-value  sales 
investigation  on  June  27, 1988, 
Petitioners  argued  that  "because  the 
development  of  CMD-U  did  not  occur 
until  after  the  initiation  of  the  EMD 
proceeding,  Chuo  Denki's  CMD-U  is 
'later-developed  merchandise.' " 
Submission  of  February  15, 1990  at  3. 

In  response  to  SCOA  and  Chuo 
Denki's  April  16, 1990  submission, 
Petitioners  argued  that  "(n)o  statement 
in  the  petition  or  the  USITC  staff  report 
or  any  determination  of  the  ITA  or 
USITC  precludes  a  finding  that  CMD-U 
is  later-developed  merchandise  covered 
by  the  antidumping  duty  order." 
Submission  of  June  5, 1990  at  5.  They 
stated  that  the  distinction  drawn  (in  the 
petition]  between  EMD  and  CMD  was 
"based  on  the  properties  of  merchandise 
known  and  commercially  available  at 
the  time  of  the  filing."  Id.  at  5. 
Furthermore,  the  CMD  excluded  from 
the  petition  was  "distinctly  different 
from  EMD  in  physical  and  performance 
characteristics  and  was  not  used  then  or 
now  in  primary  consumer  batteries  in 
the  United  States,  nor  was  it  then  or  is  it 
now  being  marketed  to  producers  of 
such  batteries."  Id.  at  5  and  6. 
Petitioners  added  that  "{u)nlike  the 
Belgian  CMD  (referred  to  in  the 
petition).  CMD-U  is  not  only  physically 
extremely  similar  to  EMD  in  crystalline 
structure,  surface  area,  absorption  and 
density,  purity,  and  discharge 
performance,  but  it  also  is  being 
marketed  in  the  U.S.  exclusively  to  the 
U.S.  manufacturers  of  primary  consumer 
batteries."  Id.  at  6. 

Petitioners  argued  that  the  "USITC 
staff  report's  observation  that  CMD  was 
not  within  the  scope  of  the 
investigations  merely  reflected  its 
understanding  of  the  investigation's 
scope  as  received  from  the  Commerce 
Department  *  *  *.  There  is  no 
indication  in  the  staff  report  that  the 
Commission  or  the  staff  applied  a  'like 
product'  analysis  to  the  reported 
potential  product."  Id.  at  7. 

Petitioners  asserted  that  the 
"distinction  (in  the  petition  between 
EMD  and  CMD]  was  not  based  on 
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methods  of  manufacture  and  did  not  and 
could  not  refer  to  manganese  dioxide 
products  not  then  commercially 
available.  The  evidence  before  the  ITA 
does  not  support  a  claim  that  CMD-U  is 
the  same  product  as  the  CMD  to  which 
the  petition  referred,  even  though  it  may 
be  manufactured  by  chemical 
precipitation."  Id.  at  8.  In  their 
November  2, 1990  submission. 
Petitioners  repeated  the  argument  that 
the  CMD  excluded  from  the  petition  and 
determination  was  "a  different  product 
with  different  physical  characteristics 
and  uses  than  either  EMD  or,  now, 
CMD-U."  November  2, 1990,  appendix  1 
("Affidavit  of  Richard  F.  Wohletz")  at  3. 

In  any  case.  Petitioners  argued  that 
because  CMD-U  is  later-developed,  the 
Deoartment  should  not  apply  the 
standards  in  19  CFR  353.29(i)  which 
instruct  the  Department  to  look  first  to 
"the  descriptions  of  the  merchandise 
contained  in  the  petition,  the  initial 
investigation,  and  the  determinations  of 
the  Secretary  and  the  Commission." 
Were  the  Department  to  apply  the 
standards  in  section  (i),  it  would  be 
"contrary  to  the  regulations"  and  would 
"limit  investigation  of  what  CMD-U  in 
fact  is  and  how  it  will  compete." 
Submission  of  November  2, 1990,  at  3. 
Rather,  Petitioners  stated  that,  in 
accordance  with  its  regulations,  the 
Department  must  apply  the  standards  in 
19  CFR  353.29(h),  governing  later- 
developed  product  determinations. 

Petitioners  argued  that  Chuo  Denki's 
CMD-U  meets  the  five  part  test  outlined 
in  19  CFR  353.29(h)  (see  also  19  U.S.C. 
1677j(d))  that  the  Department  must  use 
for  the  purpose  of  determining  whether 
later-developed  merchandise  is  within 
the  scope  of  an  outstanding  order. 
Submission  of  February  15, 1990  and 
February  21. 1990.  Petitioners  concluded 
that  CMD-U  is  a  later-developed 
product  within  the  meaning  of  the  Act, 
and  that  comparison  of  CMD-U  and 
EMD  using  the  five  factors  specified  in 
section  781(d)(1)  of  the  Act  indicates 
that  CMD-U  is  to  be  covered  by  the 
EMD  order.  Id.  at  10. 

Respondents 

By  letter  of  April  16, 1990.  SCOA  and 
Chuo  Denki  opposed  the  request  of 
KMCC  and  Chemetals  for  the  initiation 
of  an  anticircumvention  investigation 
and  requested  a  ruling  that  CMD 
(including  all  grades  of  CMD)  is  outside 
the  scope  of  the  antidumping  duty  order 
against  electrolytic  manganese  dioxide 
(EMD)  from  Japan.  SCOA  and  Chuo 
Denki  argued  that  "on  the  basis  of  the 
EMD  antidumping  order  alone,  without 
further  inquiry,  the  Department  should 
issue  a  ruling  that  CMD  is  outside  the 
scope  of  the  order."  Submission  of  April 


16, 1990  at  2.  SCOA  and  Chuo  Denki 
continued  by  saying  that  "(bjecause  all 
CMD  is  outside  the  scope  of  the  order,  it 
is  unnecessary  for  the  Department  to 
even  address  Petitioners'  later- 
developed  merchandise  arguments." 

Submission  of  April  16, 1990  at  7. 
SCOA  and  Chuo  Denki  stated  that  if  the 
Department  pursues  its  analysis,  it 
becomes  even  more  clear  that  CMD-U  is 
outside  the  scope  of  the  order. 
Specifically,  they  argued  that  because 
CMD-U  is  a  grade  of  CMD— not  EMD. 
that  "even  if  CMD-U  were  developed 
after  initiation  of  the  investigation, 
which  it  was  not  the  later-developed 
merchandise  provision  would  be 
inapplicable."  Id.  at  8. 

In  support  of  their  allegation  that 
"Petitioners  are  attempting  to  include 
within  the  antidumping  duty  order  CMD 
that  they  specifically  requested  the 
Department  and  (the  ITC)  to  exclude," 
SCOA  and  Chuo  Denki  cited  the  petition 
for  the  imposition  of  antidumping  duties 
in  the  matter  of  electrolytic  manganese 
dioxide  (EMD)  from  Japan.  Ireland  and 
Greece.  In  the  petition.  "Petitioners 
explicitly  stated  that  CMD  and  EMD 
were  not  like  products."  Submission  of 
April  16, 1990  at  3.  SCOA  and  Chuo 
Denki  also  cited  the  March  6, 1989  pre- 
hearing brief  of  Chemetals  and  KMCC, 
in  which  the  petitioners  argued  in  front 
of  the  ITC  that  "NMD  (natural 
manganese  dioxide]  and  CMD  are  not 
like  products  and  are  not  within  the 
scope  of  these  investigations."  Id.  at  5. 

To  support  their  claim  that  CMD-U 
was  not  included  in  the  antidumping 
duty  order  on  EMD,  SCOA  and  Chuo 
Denki  argued  that  all  significant 
technological  developments  in  CMD-U 
occurred  before  the  investigation  was 
initiated  on  June  27, 1986:  | 

When  significant  technological  advances 
occurred  (in  CMD).  Chuo  Denki  applied  for  a 
new  patent.  The  first  patent  dates  back  to 
April  16. 1984  *  *  *  Chuo  Denki  applied  for 
the  last  of  nine  patents  on  June  25. 1986,  two 
whole  years  before  the  Department  initiated 
the  antidumping  investigation  of  EMD  from 
Japan. 

Submission  of  August  13, 1990  at  4. 
See  also  Submission  of  April  16,  at  . 
appendix  5. 

To  show  that  CMD-U  was  developed 
by  the  time  of  the  petition,  SCOA  and 
Chuo  Denki  also  cited  many  articles 
publicizing  the  development  of  CMD-U. 
most  of  which  were  published  before 
June  1988.  Submission  of  April  16. 1990 
at  12-15.  Moreover,  SCOA  and  Chuo 
Denki  contended  that  Petitioners 
misrepresented  what  is  meant  by  "later- 
development": 

In  the  face  of  *  *  *  overwhelming  evidence 
that  CMD-U  is  not  "later-developed 


merchandise,"  Petitioners  assert  that  "latcr- 
develooed"  means  "later  commercial 

development. The  inclusion  of  the  word 

"commercial"  is  an  attempt  by  Petitioners  to 
read  words  into  the  statute.  Nowhere  in  the 
statute  regulations  or  legislative  history  is 
there  a  reference  to  "commercial  production." 

Submission  of  August  13, 1990  at  5. 

The  time  lag  between  the 
development  of  CMD-U,  which  occurred 
prior  to  June  1988.  and  the 
commercialization  ot  CMD-U,  they 
argued,  was  caused  by  the  fact  that  the 
testing  of  a  newly  developed  product 
usually  takes  several  years.  Submission 
of  October  4. 1990  at  2.  Thus,  "it  would 
make  no  sense  for  the  Department  of 
equate  development  with 
commercialization"  [id.  at  2),  because 
"development  necessarily  precedes 
commercialization."  Submission  of 
August  13, 1990  at  5. 

SCOA  and  Chuo  Denki  argued  that 
bocaupe  CMD-U  already  existed  at  the 
time  of  the  petition  and  because  the 
antidumping  duty  order  nevertheless 
specifically  covered  only  EMD,  it  would 
be  improper  to  consider  CMD-U  a  later- 
developed  product  and  to  include  it 
retroactively  within  the  scope  of  the 
order.  They  suggested  that  "Petitioners 
now  try  to  argue  that  the  antidumping 
duty  order  should  include  one  particular 
grade  of  CMD  (known  as  CMD-U  or 
CMD-2)  and  exclude  other  grades  of 
CMD."  Submission  of  April  16, 1990  at  5. 
Citing  USITC  Pub.  No.  2177  at  A-4,  they 
stated  that  "Hjhe  ITC  specifically 
considered  whether  CMD-U 
manufactured  by  Chuo  Denki  was  a  like 
product  and  found  that  it  was  not."  Id. 
at  6.  SCOA  and  Chuo  Denki  therefore 
argued  that  "(slince  CMD  is  outside  the 
scope  of  the  order  and  CMD-U  is  a 
grade  of  CMD,  CMD-U  falls  outside  the 
scope  of  the  order."  Id.  at  7. 

Analysis 

In  determining  whether  CMD-U  is 
appropriately  considered  a  later- 
developed  product  under  19  U.S.C. 
1677j[d),  we  evaluated  the  arguments 
raised  by  interested  parties  in  light  of 
the  language  of  the  statute,  regulations, 
and  the  applicable  lepislative  history. 
We  conclude  that  if  CMD-U  was 
developed  after  the  initial  investigation, 
the  Department  must  analyze  CMD-U 
based  on  the  criteria  contained  in 
§  353.29(h)  of  the  Department's 
regulations,  which  governs  later- 
developed  product  scope 
determinations.  A  product  developed 
after  the  petition  and  investigation 
cannot  have  been  specifically  excluded 
form  the  scope  of  the  original 
investigation.  Accordingly,  if  CMD-U  is 
later-developed,  the  descriptions  of  the 
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merchandise  contained  in  the  petition, 
the  initial  investigation,  and  the 
determinations  of  the  Secretary  and  the 
Commission  cannot  be  dispositive. 
However,  if  a  product  is  developed 
before  an  antidumping  case  is  initiated, 
the  later-developed  product  provision  is 
clearly  inapplicable.  See  19  U.S.C. 
1677j(d){l);  and  H.R.  Conf.  Rep.  No.  576. 
100th  Cong.,  2d  Sess.  (1988),  reprinted  in 
134  Cong.  Rec.  H2031,  H2035  (daily  ed. 
April  20. 1988)  ("The  Senate  amendment 
is  designed  to  'address  the  application 
of  outstanding  antidumping  and 
countervailing  duty  orders  to 
merchandise  that  is  essentially  the  same 
as  merchandise  subject  to  an  order  but 
was  developed  after  the  original 
investigation  was  initialed'  ".  Therefore, 
in  order  to  analyze  CMD-U  under  the 
proper  section  of  the  regulations,  the 
Department  must  first  determine  when 
CME>-U  was  developed. 

Because  Petitioners  allege  that  CMD- 
U  is  a  later-developed  product  not 
specifically  considered  in  the 
investigation,  we  first  examined  the 
petition  and  the  determinations  of  the 
Department  and  the  ITC  to  see  if  they 
provide  an  indication  whether  CMD-U 
was  developed  at  the  time. 

Petition: 

The  product  covered  by  this  petition  is 
electrolytic  manganese  dioxide  (EMD),  an 
intermediate  product  used  in  the  production 
of  dry  cell  batteries.  EMO  is  manganese 
dioxide  (MnOi)  that  has  been  refined  in  the 
electrolysis  process  *  *  *  The  end-users  of 
EMD  are  battery  companies. 

(Emphasis  added).  Petition  at  13  and  14 
(May  31. 1988). 

Two  products  related  to.  but  different  from, 
EMD  are  natural  manganese  dioxide  (NMD) 
and  chemical  manganese  dioxide  (CMO). 
NMD  is  naturally  occurring,  battery-active 
manganese  dioxide.  CMD  is  chemically 
precipitated,  battery-active  manganese 
dioxide.  Neither  NMD  nor  CMD  is  used  to 
any  significant  extent  in  the  manufacture  of 
primary  consumer  batteries  in  the  United 
States  and  neither  is  produced  in  the  United 
States. 

(Emphasis  added).  Id.  at  14  and  15. 

CMD  was  developed  in  the  mid-lSSO's  by 
the  Manganese  Chemical  Corporation.  With 
the  exception  of  certain  very  limited  and 
unique  applications  where  EMD  has  not 
found  acceptance  *  *  *  CMD  is  not  used  in 
battery  production  in  the  United  States  '  '  ' 
The  properties  of  CMD  differ  from  EMD  in 
four  major  respects:  Surface  area,  electrolytic 
absorption,  density  and  morphology.  The 
surface  area  of  most  CMD  is  nearly  twice 
that  of  EMD.  which  causes  its  electrolytic 
abso'-ption  to  be  considerably  higher.  The 
higher  porosity  is  also  linked  to  the  lower 
apparent  density  of  CMD  particles  as 
compared  with  EMD.  CMD  particles  also 
typically  are  more  rounded  in  appearance 
than  EMD  particles.  As  a  result.  CMD 
generally  exhibits  lower  discharge  rates  than 
EMD. 


(Emphasis  added).  Id.  at  footnote  6. 

Scope  of  the  Investigation: 

The  product  covered  by  this  investigation 
is  electrolytic  manganese  dioxide  from  )apan 

*  *  *  EMD  is  manganese  dioxide  (MNOi) 
that  has  been  reRned  in  an  electrolysis 
process.  The  subject  merchandise  is  an 
intermediate  product  used  in  the  production 
of  dry  cell  batteries. 

(Emphasis  added).  Final 
Determination  of  Sales  of  Less  Than 
Fair  Value:  Electrolytic  Manganese 
Dioxide  From  Japan,  54  FR  8778  (March 
2. 1989).  See  also.  53  FR  24116,  June  27, 
1988  (Initiation  of  Antidumping  Duty 
Investigation),  53  FR  45796,  November 
14, 1988  (Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value),  and  54 
FR  15244,  April  17, 1989  (Antidumping 
Duty  Order). 

ITC: 

In  addition  to  EMD,  there  are  two  other 
types  of  manganese  dioxide,  both  of  which 
are  also  used  in  dry-cell  batteries:  natural 
manganese  dioxide  (NMD)  and  chemical 
manganese  dioxide  (CMD)  *  *  *  CMD  is 
chemically  precipitated,  battery-active 
manganese  dioxide.  It  is  generally  produced 

•  *  '.  The  properties  of  CMD  differ  from 
EMD  in  three  major  respects:  Surface  area, 
electrolytic  absorption,  and  density.  As  a 
result.  CMD  generally  exhibits  lower 
discharge  rates  than  does  EMD.  Chuo  Denki 
Kogyo  Co.,  a  Sumitomo-group  company  in 
japan,  has  indicated  that  it  hopes  to 
commercialize  by  about  1990  a  chemical 
manganese  dioxide  'comparable  with,  or 
superior  to,  electrolytic  type  in  quahty.'  *  *  * 
.*  *  *.  CMD  is  not  within  the  scope  of  these 
investigations. 

(Footnote  omitted,  emphasis  added). 
USITC  Pub.  No.  2177  at  A-3.  A-4  (April 
1989). 

The  petition  and  the  determinations  of 
the  Department  and  the  ITC  excluded 
CMD  from  the  scope  of  the 
investigations.  However,  our  review  of 
the  language  of  the  petition  and 
determinations  also  shows  that  CMD-U, 
the  high  grade  CMD  with  EMD-like 
properties,  was  not  specifically 
considered.  Based  on  an  undated  news 
release.  Petitioners  stated  that  the 
original  manufacturing  methods  used  by 
Chuo  Denki  (in  1986)  produced  a  CMD 
that  was  suitable  for  certain  battery 
applications  (those  involving  heavy  load 
discharge,  such  as  radio-cassette 
recorders  and  flashlights),  but  not  for 
others  (those  involving  light  lead 
discharge,  such  as  radios  and  watches). 
Submission  of  February  21, 1990  at  2. 
Citing  the  Petition  (at  15),  SCOA  and 
Chuo  Denki  noted  that  CMD  was  not 
used  "to  any  significant  extent  in  the 
manufacture  of  primary  consumer 
batteries."  Submission  of  April  16. 1990 
at  appendix  1.  The  language  cited  above 
suggests  that  CMD  was  not  included 


mainly  because,  at  the  time,  it  was  not 
used  in  the  production  of  consumer 
batteries  as  a  result  of  differences  in 
physical  characteristics  between  the 
EMD  and  CMD  available  when  the 
petition  was  filed.  The  investigation 
specifically  referenced  only  EMD 
because  only  EMD  was  suitable  for  the 
production  of  consumer  batteries. 

CMD-U  is  a  type  of  chemically 
precipitated  manganese  dioxide  that  can 
indeed  be  used  in  the  production  of 
consumer  batteries.  SCOA  and  Chuo 

Denki  concede  this  point: EMD 

and  CMD-U  have  the  same  ultimate  use 
*  *  *"  Submission  of  April  16, 1990, 
appendix  1  at  4.  As  a  result,  we  disagree 
with  SCOA  and  Chuo  Denki's  assertion 
that  because  CMD  was  excluded  from 
the  original  investigation,  all  grades  of 
CMD  must  forever  be  excluded.  The 
Department  and  the  ITC  did  not 
consider  and  were  not  asked  to  consider 
CMD-U  in  their  investigations. 
Moreover,  the  determinations  of  the 
Department  and  the  ITC  do  not 
conclusively  establish  whether  CMD-U 
was  developed  at  the  time  of  the  initial 
investigation.  Although  SCOA  and  Chuo 
Denki  argue  that  the  ITC  specifically 
considered  the  issue  of  whether  or  not 
CMD-U  manufactured  by  Chuo  Denki 
was  a  product  like  EMD  and  found  that 
it  was  not,  we  do  not  think  that  this  is  a 
correct  characterization  of  the  ITC 
report.  All  the  ITC  report  states  is  that 
development  of  CMD-U  was  still  in 
progress  at  the  time  of  the  investigation. 
Specifically,  the  only  mention  the  ITC 
report  makes  of  CMD-U  is  that:  "Chuo 
Denki  Kogyo  Co..  a  Sumitomo-group 
company  in  Japan,  has  indicated  that  it 
hopes  to  conimercialize  by  about  1990  a 
chemical  manganese  dioxide 
'comparable  with,  or  superior  to, 
electrolytic  type  in  quality."  "  USITC 
Pub.  No.  2177  at  A-3.  A-4  (April  1989). 

The  evidence  on  the  record  in  this 
proceeding  supports  the  conclusion  that 
CMD-U  was  in  development  at  the  time 
of  the  original  investigation  and  was  not 
fully  tested  or  readied  for  commercial 
production.  According  to  the  Chemical 
Industry  Daily  Report  (July  27. 1989). 
Chuo  Denki  did  not  announce 
development  of  CMD-U  until  July  1989: 
"Chuo  Denki  Kogyo  announced  on  the 
26th  that  they  have  developed  a  new 
type  of  CMD  (Registered  Name:  CMD- 
U]  with  performances  in  batteries  same 
as  EMO,  and  that  they  plan  to  construct 
a  plant  to  start  a  mass  production." 
SCOA  and  Chuo  Denki  submission  of 
April  16. 1990  at  appendix  8.  Clearly,  a 
product  whose  development  was  not 
announced  until  1989  could  not  have 
been  developed  at  the  time  of  the  initial 
investigation,  in  mid-1988,  A  Bureau  of 
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Mines  report  also  indicated  that  work 
on  production  equipment  was  only  just 
beginning  in  mid-1989  and  that  CMD-U 
would  not  appear  on  the  market  for  the 
first  time  until  1990: 

in  japan.  Chuo  Denki  Kogyo  Company 
announced  that  it  was  investing  about  $19 
million  for  construction  of  a  new  plant  for 
production  of  high-grade  chemical  manganese 
dioxide  (CMD-U)  *  *  *.  Annual  capacity  for 
11.000  tons  of  manganese  chemicals  is 
projected  to  be  operational  by  April  1990  and 
for  6,600  tons  of  CMD-U  by  October  1990. 
The  CMD-U  is  expected  to  compete  with 
electrolytic  manganese  dioxide  in  battery 
Applications. 

"Manganese  in  July  1989."  U.S.  Bureau 
of  Mines,  Mineral  Industry  Surveys 
(Sept.  11. 1989):  reproduced  in  KMCC 
submission  of  September  28, 1989  at 
Appendix  B. 

We  agree  with  Petitioners  that 
development  usually  requires  a  long 
process  of  "Trial  and  error.  - 
experimentation  and  testing."  KMCC 
Submission  of  November  2, 1990  at  5. 
Although  SCOA  and  Chuo  Denki  show 
that  CMD-U  was  patented  before  the 
investigation,  a  patent  does  not 
necessarily  indicate  that  a  product  is 
"developed"  for  purposes  of  19  U.S.C. 
1677(d)(1).  In  this  case,  feasibility 
studies  of  CMD-U  were  still  being 
conducted  in  1988.  KMCC  and 
Chemetals  submission  of  February  15  at 
appendix  1.  SCOA  and  Chuo  Denki  also 
argue  that  the  sample  shipments  of 
CMD-U  in  1988  indicate  that  CMD-U 
was  developed.  However,  we  agree  with 
Petitioners  that  giving  samples  of  a  new 
product  to  battery  producers,  in  order  to 
allow  them  to  test  the  samples  and 
provide  feedback,  is  part  of  the 
development  process.  The  evaluation 
test  results  of  the  CMD-U  samples  were 
not  expected  to  be  available  to  Chuo 
Denki  until  August  1988  at  the  earliest, 
according  to  a  March  7. 1988  news 
release  from  Nikkei  Sangyo  Shimbun: 

Chuo  Denki  Kogyo  is  about  to  make  a 
sample  shipment  of  [CMD-Uj  to  Toshiba 
Battery  *  *  *.  Trial  manufacturing  facilities 
*  *  *  has  been  completed  and  substantiating 
test  setup  is  now  ready  *  '  *.  Evaluation  test 
results  are  to  be  compiled  by  around  August 
this  year  *  *  '.The  plan  is  to  compile  by 
around  the  end  of  August  this  year,  the 
results  of  the  samples  that  had  been  shipped 
to  the  battery  makers. 

KMCC  and  Chemetals  submission  of 
February  15  at  appendix  2. 

Therefore,  we  find  that  the  issuance  of 
patents  and  product  samples  is  not 
sufficient  to  show  that  a  product  is 
"developed"  for  purposes  of  19  U.S.C. 
1677(d)(1). 

Based  on  the  foregoing,  we  determine 
that  CMD-U  was  developed  after  the 
initiation  of  the  original  investigation. 


Therefore,  we  have  applied  the  criteria 
set  forth  in  §  353.29(h)  of  the 
Department's  regulations  governing 
later-developed  product  determinations 
to  determine  whether  CMD-U  is  within 
the  scope  of  the  order. 

(1)  Physical  Characteristics 

SCOA  and  Chuo  Denki  did  not  rebut 
Petitioners'  assessment  of  the 
similarities  between  the  physical 
characteristics  of  CMD-U  and  EMD. 
They  simply  argued  that  CMD  (including 
CMD-U)  is  produced  through  a  chemical 
reaction  process  whereas  EMD  is 
produced  through  an  electrolysis 
process.  SCOA  and  Chuo  Denki 
submission  of  April  16. 1990  at  appendix 
1.  Petitioners  asserted  that  CMD-U  is 
essentially  the  same  as  EMD  with 
respect  to  its  crystalline  structure,  which 
is  a  fundamental  characteristic  of  the 
product  contributing  to  its  superior 
performance,  marketability,  and 
suitability  for  use  in  primary  consumer 
batteries.  In  addition  to  having  the  same 
chemical  and  crystalline  structure,  both 
are  sold  in  the  same  form,  a  dry.  black 
powder,  and  the  particle  size  and  shape 
of  the  two  products  are  very  similar. 
Like  EMD.  CMD-U  is  available  in  both 
an  alkaline  and  a  zinc  chloride  grade. 
KMCC  and  Chemetals  submission  of 
February  15  and  21. 1990. 

While  the  production  process  is  a 
factor  to  be  considered,  it  is  not 
necessarily  dispositive  of  a  product's 
physical  characteristics,  nor  is  it 
determinative  of  whether  a  product  is 
considered  within  the  scope  of  an  order. 
For  example,  in  Erasable  Programmable 
Read  Only  Memories  (EPROMs)  from 
Japan;  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  51  FR  39680 
(October  30, 1986).  the  Department 
found  that,  with  respect  to  EPROMs 
produced  using  different  process 
technologies  (Complementary  and  N- 
Channel  Metal  Oxide  Semiconductor 
processes),  "while  there  are  differences 
in  speed,  complexity  and  the  cost  of  the 
two  devices,  they  are  fundamentally 
similar  in  their  design  and  purpose  such 
as  to  make  them  substantially 
interchangeable  and  within  the  same 
class  or  kind  of  merchandise."  Id.  at 
39G85.  CMD-U  and  EMD  arc  analogous 
to  EPROMs  in  this  respect.  Therefore, 
even  though  somewhat  different 
production  processes  may  be  employed, 
EMD  and  CMD-U  are  similar  in  their 
general  physical  characteristics. 

(2)  Expectations  of  the  Ultimate 
Purchasers 

Petitioners  alleged  that  Chuo  Denki 
has  deliberately  set  about  to  create  the 
same  customer  expectations  for  CMD-U 
as  exist  for  EMD.  In  support  of  this 


allegation,  Petitioners  cited  comments 
appearing  in  a  press  release 
("performance  is  equal  to  that  of 
electrolytic  manganese  dioxide"),  a 
news  release  ("the  product  will  be  used 
in  dry  batteries"),  a  Bureau  of  Mines 
report  ("CMD-U  is  expected  to  compete 
with  electrolytic  manganese  dioxide  in 
battery  applications'),  and  a  CMD-U 
product  brochure  "designed  to 
demonstrate  the  similarities  between 
EMD  and  CMD-U"  and  providing 
"technical  details  concerning  the 
optimal  construction  of  a  dry  cell 
battery  using  CMD-U."  Petitioners 
argued  that  this  illustrates  Chuo  Denki's 
intention  to  convince  battery 
manufacturers  that  CMD-U  is 
interchangeable  with  EMD,  i.e.,  that 
customers  can  expect  the  same 
performance  from  CMD-U  as  EMD  in 
their  batteries.  KMCC  and  Chemetals 
submission  of  February  15  and  21, 1990 
at  6  and  7. 

SCOA  and  Chuo  Denki  did  not  rebut 
Petitioners'  allegations.  Instead,  they 
asserted  that  grades  of  CMD  other  than 
CMD-U  are  not  used  to  any  significant 
extent  in  the  manufacture  of  primary 
consumer  batteries.  SCOA  and  Chuo 
Denki  submission  of  April  16, 1991  at 
appendix  1.  This  argument,  however,  is 
not  relevant  in  this  scope  inquiry  given 
that  the  subject  is  CMD-U.  not  CMD. 
Further,  SCOA  and  Chuo  Denki  assert 
that  the  expectations  of  ultimate  users 
of  EMD  and  CMD-U  differ  because 
users  probably  will  expect  to  pay  less 
for  CMD-U  than  for  EMD  since  CMD-U 
is  cheaper  to  produce.  SCOA  and  Chuo 
Denki  submission  of  April  16. 1990  at 
appendix  1.  However,  the  performance 
of  CMD-U  in  batteries  is  similar  or  the 
same  as  EMD,  and  there  is  no  evidence 
in  the  record  establishing  any  significant 
price  difference.  Therefore,  we  find  that 
the  expectations  of  the  ultimate 
purchasers  of  CMD-U  and  EMD  are  the 
same. 

(3)  Ultimate  Use  of  the  Product 

Petitioners  alleged  that  CMD-U  is 
designed  primarily  for  use  in  dry  cell 
batteries,  which  is  the  primary  end  use 
of  EMD.  In  support.  Petitioners  cited 
Chuo  Denki's  February  13, 1986  patent 
application,  which  referred  to  the  need 
to  solve  problems  (with  conventional 
chemical  production  processes  for  CMD) 
to  obtain  low-cost,  high-quality 
batteries.  Additionally,  Petitioners 
alleged  that,  in  its  March  7, 1988  new 
release,  Chuo  Denki  made  it  clear  that 
"its  CMD-U  was  being  developed  for 
use  in  manufacturing  dry  batteries,"  and 
that  "the  market  for  CMD-U  is  to  be 
developed  at  the  expense  of  EMD 
through  price  competition."  Petitioners 
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also  alleged  that  the  "technical  data  in 
Chuo  Denki's  CKfD-U  product  brochure 
demonstrates  that  CMD-U  is  designed 
for  use  in  dry  cell  batteries."  Id.  at  8. 

SCOA  and  Chuo  Denki  acknowledged 
that  "EMD  and  CMD-U  have  the  same 
ultimate  use"  (SCOA  and  Chuo  Denki 
submission  of  April  16. 1990,  Appendix 
1).  which  is  the  manufacture  of  primary 
consumer  batteries.  We  agree  with  the 
parties  on  this  point  and  conclude  that 
the  ultimate  use  of  CMD-U  is  the  same 
as  that  for  EMD:  to  produce  consumer 
batteries. 

(4)  Channels  of  Trade 

Petitioners  argued  that  EMD  and 
CMD-U  move  in  the  same  channels  of 
trade  because  both  are  marketed  by 
large  Japanese  trading  companies 
located  in  the  United  States.  KMCC  and 
Chemetals  submission  of  February  15 
and  21. 1990  at  9.  SCOA  and  Chuo  Denki 
argued  that  EMD  and  CMD-U  move  in 
different  channels  of  trade  because 
CMD  moves  exclusively  through  import 
channels  while  EMD  moves  through 
domestic  channels.  SCOA  and  Chuo 
Denki  submission  of  April  16, 1990  at 
appendix  1. 

We  find  neither  of  these  arguments 
persuasive.  Rather,  we  relied  upon  the 
unrebutted  allegations  of  petitioners. 
Specifically,  petitioners  alleged  that 
SCOA  and  Chuo  Denki  are  using  the 
same  sales  approach  for  CKfD-U  that 
U.S.  producers  and  other  U.S.  importers 
have  used  for  EMD — sales  directly  to 
end  users  (U.S.  battery  manufacturers) 
through  sales  representatives.  KMCC 
and  Chemetals  submission  of  February 
15  and  21. 1990  at  9.  We  also  note  that 
the  petition  identified  Sumitomo 
Corporation  of  America  (one  of  the 
requesters  in  this  proceeding)  as  having 
been  "(t]he  United  States  importer  of 

EMD  manufactured  by  JMC 

Petition  at  12,  footnote  4,  May  31. 1988. 
Therefore,  we  find  that  EMD  and  CMD- 
U  move  in  the  same  channels  of  trade. 

(5)  Advertisement  and  Display 

Petitioners  stated  the  EMD  is 
marketed  through  direct  contacts 
instead  of  advertising,  and  that  it 
believes  that  "Sumitomo  is  using  the 
same  sales  approach  {for  CMD-U]  that 
U.S.  producers  and  foreign  producers  of 
EMD  use."  KMCC  and  Chemetals 
submission  of  November  2, 1990  at  10. 
Specifically.  KMCC  stated  that  "[tjhe 
later  developed  product  is  hkely  to  be 
advertised  as  EMD  is  advertised, 
through  brochures,  technical  leaflets, 
and  presentation  materials  given  to  the 
battery  companies  at  sales/ technical 
meetings."  KMCC  submission  of 
September  28, 1989  at  7.  Petitioners 
added  that  "Sumitomo  has  not  disclosed 


the  details  of  its  current  marketing 
program  in  the  United  States."  KMCC 
and  Chemetals  submission  of  November 
2, 1990  at  10.  However,  Petitioners  also 
argued  that  Chuo  Denki  has  attempted 
to  create  the  same  customer 
expectations  for  CMD-U  as  exist  for 
EMD  (see  above),  an  allegation  which 
suggests  that  similarities  in  advertising 
exist. 

Requesters  did  not  address  the  fifth 
criterion  governing  late-developed 
product  scope  determinations. 
Therefore,  we  accept  Petitioners' 
unrebutted  arguments  and  determine 
that  EMD  and  CMD-U  are  advertised 
and  displayed  in  a  similar  manner. 

Conclusion 

CMD-U  was  not  specifically  included 
or  excluded  from  the  scope  of  the  order 
because  development  of  CMD-U  was 
not  yet  complete  at  the  time  of  the 
petition  and  investigation.  Therefore, 
CMD-U  is  a  "later-developed  product." 
Because  of  the  similarities  between  the 
physical  characteristics,  the 
expectations  of  the  ultimate  purchasers, 
the  ultimate  uses,  the  channels  of  trade, 
and  the  methods  of  advertisement  and 
display.  CMD-U  is  the  same  class  or 
kind  of  merchandise  as  EMD.  and. 
therefore,  subject  to  the  antidumping 
duty  order  on  EMD  from  Japan.  We 
invite  interested  parties  to  comment  on 
this  preliminary  determination  within  30 
days  of  publication  of  this  preliminary 
determination.  See  19  CFR  353.29(d)(3). 

ITC  Notification 

CMD-U  was  created  through 
advances  in  a  manufacturing  process 
that  enabled  a  chemical  form  of 
manganese  dioxide  to  be  used  in  dry 
cell  batteries.  At  the  time  of  the  original 
investigation,  the  existing  technology 
did  not  yield  a  product  suitable  for  such 
use.  Therefore,  we  determine  that  CMD- 
U  incorporates  a  significant 
technological  advancement  or 
significant  alteration  of  an  earlier 
product.  Accordingly,  because  we 
preliminarily  determine  that  a  certain 
later-developed  product  which 
incorporates  a  significant  technological 
advance  or  significant  alteration  is 
within  the  same  class  or  kind  of 
merchandise  as  EMD,  we  have  notified 
the  ITC  in  accordance  with  section 
781(e)of  the  Act. 

The  preliminary  scope  ruling  is  in 
accordance  with  section  781(d)  of  the 
Tariff  Act.  19  U.S.C.  1677j(d). 

Dated:  October  29.1991. 
|oseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc  91-26951  Filed  11-6-91;  &45am| 
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Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKQROUNO:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  9  353.22  or  S  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 
OPPORTUNrrY  TO  REQUEST  A  REVIEW: 
Not  later  than  November  30, 1991, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
November  for  the  following  periods: 


Antidumping  duly 


Argentina:  Bart>ed  WIr*  and 
Barbtest  Fencing  Wire 
(A-357-405) 

Argentina:  Ste«l  Wire  Rod 
(A-357-007) 

Japan:  Bicycle  Speedom- 
eters (A-588-038) 

Japan:  bght  Scattering  Irv 
stnjments  (A-58a-813) 

Japan:  Titanium  Sponge  (A- 
588-020) 

The  Federal  Republic  o< 
Germarry:  Orydeaning 
Machinery  (A-428-037) 

The  RepubMc  o(  Singapore: 
Rectanguiv  Pipe*  and 
Tubes  (A-559-502) 

Suspenswn  Agreerrtenta: 

Japan:  Certain  SmaU 
Motors  (A-588-090) 

Singapore:  Certain  Refriger- 
ation Compressors  (C- 
559-001) 

Countervailing  Duty  Pro- 
cee<1ing9: 

Argentina:  Certain  Textiles 
and  Textile  Products  (C- 
357-048) 

Argentina:  Oil  Country  Tu- 
bular Goods  (C-3S7-403) . 

Peru:  Deformed  Steel  Con- 
crete Reinforcing  Bar  (C- 
333-502) 


Period 


11/01/90-10/31/91 
11/01/90-10/31/91 
11/01/90-10/31/91 
07/10/90-10/31/91 
11/01/90-10/31/91 

11/01/90-10/31/91 

11/01/90-10/31/91 

11/01/90-10/31/91 

04/01/90-03/31/91 

01/01/90-12/31/90 
01/01/90-12/31/90. 

01/01/90-12/31/90 


In  accordance  with  §  353.22(a)  of  the 
Commerce  regulations,  an  interested 
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party  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review  of  specified  individual  producers 
or  resellers  covered  by  an  order,  if  the 
requesting  person  states  why  the  person 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers.  If  the 
interested  pariy  intends  for  the 
Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  resellers)  and  which  countries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration..InteroatioiiaI 
Trade  Administration,  room  B-099.  U.& 
Department  of  Commerce,  Washington, 
DC  20230.  Further,  in  accordance  with 
section  353.31  of  the  Commerce 
Regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  NoVfember  30. 1991. 

If  the  Department  does  not  receive  by 
November  30, 1991  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  October  31, 1991. 
loseph  A.  Spetfini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  91-28949  Filed  11-6-91;  «:<5  am) 
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Deformed  Steel  Concrete  Reinforcing 
Bar  (Rebar)  From  Peru;  Intent  To 
Revoke  Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


action:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMART.  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  countervailing  duty 
order  on  rebar  from  Peru.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
not  later  than  November  30, 1991. 

EFFECTIVE  DATE  November  7. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Beth  Chalecki  or  Maria  MacKay.  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  NHFORMATION: 

Background 

On  November  27, 1985.  the 
Department  of  Commerce  ("the 
Department")  published  a  countervailing 
duty  order  on  rebar  from  Peru  (50  FR 
48819).  The  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  of  the  countervailing  duty  order 
on  rebar  from  Peru  for  more  than  four 
consecutive  annual  anniversary  months. 

In  accordance  «vith  19  CFR 
355.25(d)(iii).  the  Secretary  of  Commerce 
will  conclude  that  an  order  is  no  longer 
of  interest  to  interested  parties  and  will 
revoke  the  order  if  no  interested  party 
objects  to  revocation  or  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  anniversary  month. 
Accordingly,  as  required  by 
S  35S.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  revoke  by 
November  30, 1991,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  October  31. 1991. 

loseph  A.  Spetrini, 

Deputy  Assistant  Secretory  for  Compliance. 

|FR  Doc.  91-26953  Filed  11-6-91:  8:45  am| 
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Postponement  of  Preliminary 
Countervailing  Duty  Determination: 
Extrutled  Ruti()er  Tttread  From 
Malaysia 

AOENCV:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  November  7, 19!»1. 

FOR  FUfrr>«ER  INFORMATION  CONTACT 

Vince  Kane  or  Gary  Bettger,  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230.  at 
(202)  377-2815  or  377-2239,  respectively. 

Postponement 

On  October  25, 1991.  the  North 
American  Rubber  Thread  Company, 
petitioner  in  this  investigation, 
requested  that  the  Department  postpone 
the  preliminary  determination  in 
accordance  with  section  703(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  Accordingly,  wfe  are  postponing 
the  date  of  the  preliminary 
determination  until  not  later  than 
December  13. 1991. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act  and  19  CFR 
355.15(d). 

Dated:  November  4, 19B1. 
Marjorie  Choriins, 

A  cting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-20952  Piled  11-6-91:  8:45  am| 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Tucson,  AZ 

AOENCV:  Minority  Business 
Development  Agency,  Commerce. 

ACTKNC  Notice. 

SUMMARY:  In  accordance  with  Executive 

Order  11625.  the  Minority  Business 
Development  Agency  (MBOA)  is 
soliciting  competitive  applications  und«>r 
its  Minority  Business  Development 
Center  (MBDC)  Program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  Si 65.000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-Federal  (cost  sharing) 
contributions.  Cost-Sharing 
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contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
rontributions  or  combinations  thereof. 
The  period  of  performance  will  be  from 
April  1. 1992  to  March  31. 1993.  The 
M6DC  will  operate  in  the  Tucson. 
Arizona  Geographic  Service  Area. 

The  award  number  for  this  MBDC  will 
be  09-10-92006-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations.  State 
and  local  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms:  offer  a 
full  range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specincally. 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  esimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50.00  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 


total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

in  accordance  with  0MB  Circular  A- 
129,  "Managing  Federal  Credit 
Programs."  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing  • 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inacciu'ate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18. 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-690.  title  V.  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 


"Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  apphcable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSING  DATE:  The  closing  date  for 
submitting  an  application  is  December 
19, 1991.  Applications  must  be 
postmarked  on  or  before  December  19. 
1991. 

Proposals  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce.  401  West  Peachtree  Street 
NW..  suite  1930.  Atlanta,  Georgia  30308- 
3516,  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  O^ice,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
California  94105.  November  27. 1991  at 
10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  from  the 
San  Francisco  Regional  Office. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 

November  1.  IQSl. 
Xavier  Mena, 
Regional  Director. 
San  Francisco  Regional  Office. 
[FR  Doc.  91-26864  Filed  ll-«-91:  8:45  am] 
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ACTION:  Announcing  Continuation  of  the 
NIST  Precision  Measurement  Grants 
Program. 

Catalog  of  Federal  Domestic  Aasittance 
Name  and  Number  Measurement  and 
Engineering  Research  and  Services;  11.608. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
National  Institute  of  Standards  and 
Technology  (NIST)  is  continuing  a 
program  of  research  grants,  formally 
titled  Precision  Measurement  Grants,  to 
scientists  in  U.S.  academic  institutions 
for  significant,  primarily  experimental 
research,  in  the  field  of  precision 
measurement  and  fundamental 
constants.  Applications  are  now  being 
accepted  for  two  new  NIST  Precision 
Measurement  Grants  to  be  awarded 
beginning  October  1. 1992  (fiscal  year 
1993).  Each  grant  is  in  the  range  of 
$30,000-540,000  per  year,  renewable  at 
NISTs  option  for  up  to  two  additional 
years. 

CL08INO  DATE  FOR  APPLICATIONS: 
February  1, 1992.  is  the  deadline  for 
applying  for  the  FY  93  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barry  N.  Taylor,  Chairman,  NIST 
Precision  Measurement  Grants 
Committee,  Bldg.  221.  rm.  Biea  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899.  (301)  975-4220. 
SUPPI^MENTARY  INFORMATION:  As 
authorized  by  section  2  of  the  Act  of 
March  3. 1901  as  amended  (15  U.S.C. 
272).  the  National  Institute  of  Standards 
and  Technology  (NIST)  conducts 
directly,  and  through  grants  and 
rontracts,  a  basic  and  applied  research 
["Ogram  in  the  general  area  of  precision 
measurement  and  the  determination  of 
fundamental  constants  of  nature.  As 
part  of  this  research  program,  NIST  has 
since  1970  awarded  Precision 
Measurement  Grants  to  scientists  In  U.S. 
academic  institutions  for  significant, 
primarily  experimental  research  in  the 
field  of  precision  measurement  and 
fundamental  constants. 

NIST  is  now  accepting  applications 
for  two  new  grants  In  the  range  of 
$30.000-$40,000  per  year  to  be  awarded 
for  the  Period  October  1, 1992.  through 
September  30. 1993  (fiscal  year  1993^ 
Each  grant  may  be  renewed  for  up  to 
two  additional  years;  however,  future  or 
continued  funding  will  be  at  the 
discretion  of  NIST  based  on  such  factors 
as  satisfactory  performance  and  the 
availabihty  of  funds. 

NIST  sponsors  these  grants  to 
encourage  basic,  measurement-related 
research  in  U.S.  colleges  and 
universities  and  to  foster  contacts 
between  NIST  scientists  and  those 
researchers  in  the  U.S.  academic 


community  who  are  actively  engaged  in 
such  work.  The  Precision  Measurement 
Grants  are  also  intended  to  make  it 
possible  for  workers  in  U.S.  academic 
institutions  to  pursue  new  measurement 
ideas  for  which  other  sources  of  support 
may  be  difficult  to  find.  The  Precision 
Measurement  Grants  Program  does  not 
involve  the  payment  of  any  matching 
funds  from  a  state  or  local  government 
and  does  directly  affect  any  state  or 
local  govem-ment.  Accordingly,  NIST 
has  determined  that  Executive  Order 
12372  is  not  applicable  to  the  Precision 
Measurement  Grants  Program.  This 
notice  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

Research  Topics/Who  May  Apply 

There  is  considerable  latitude  in  the 
kind  of  research  projects  which  will  be 
considered  for  support  under  the 
Precision  Measurement  Grants  Program. 
The  key  requirement  is  that  they 
generally  support  NIST  work  in  the  field 
of  basic  measurement  science,  for 
example: 

Experimental  and  theoretical  studies 
of  fundamental  physical  phenomena  to 
test  the  basic  laws  of  physics  or  which 
may  lead  to  improved  or  new 
fundamental  measurement  methods  and 
standards. 

The  determination  of  important 
fundamental  physical  constants. 

The  development  of  new  standards 
for  physical  measurement  of  the  highest 
possible  precision  and  accuracy. 

In  general,  proposals  for  experimental 
research  will  be  given  preference  over 
proposals  for  theoretical  research 
because  of  the  greater  expense  of 
experimental  work.  Proposals  from 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encouraged  in  view  of  the  comparative 
di^iculty  aspiring  researchers  have  in 
obtaining  funds. 

Typical  projects  which  have  been 
funded  through  the  NIST  Precision 
Measurement  Grants  Program  includes: 
"Measurement  of  fundamental  constants 

using  three-level  resonances  in 

hydrogen,"  Carl  E.  Wieman, 

University  of  Michigan. 
"Quantum  limited  measurement  of  a 

harmonic  oscillator,"  William  C. 

Oelfke,  University  of  Central  Florida. 
"Fine-Structure  constant  determination 

using  precision  Stark  spectroscopy." 

Michael  G.  Littman,  Princeton 

University. 
"Eotvos  experiment-cryogenic  version," 

D.F.  Barlett,  University  of  Colorado. 


"A  lest  of  local  Lorentz  invariance  using 

polarized  *'  Ne  nuclei,"  T.E.  Chupp, 

Harvard  University. 
"A  new  method  to  search  for  an  electric 

dipole  moment  of  the  electron,"  LR. 

Hunter,  Amherst  College. 
"High  precision  timing  of  millisecond 

pulsars."  D.R.  Stinebring.  Princeton 

University. 
"Precision  optical  spectroscopy  of 

posltronium."  S.  Chu,  Stanford 

University. 

Eligibility.  Universities,  colleges, 
professional  institutes  and  associations, 
nonprofit  organizations,  and  state  and 
local  governments. 

Procedures 

To  simplify  the  proposal  writing  and 
evaluation  process,  the  following 
selection  procedure  will  be  used: 

Candidates  are  requested  to  submit  a 
preapplication  proposal  to  NIST  by 
February  1, 1992  using  Standard  Form 
424  (Rev.  4-88)  with  a  description  of 
their  proposed  work  of  no  more  than 
five  double  spaced  pages.  Standard 
Form  424A  (4-88)  and  424B  (4-88)  are 
also  required. 

Three  copies  should  be  sent  to  Dr.  i 
Barry  N.  Taylor  at  the  address  shown  j 
above. 

On  the  basis  of  this  material,  four  to 
eight  semi-finalist  candidates  will  he 
selected  by  the  NIST  Precision 
Measurement  Grants  Committee  and  the 
Outside  Advisory  Committee  to  submit 
more  detailed  proposals.  The  same 
committees  will  evaluate  the  detailed 
proposals,  and  on  the  basis  of  their 
evaluation,  the  two  grantees  for  fiscal 
year  1993  will  be  selected.  The  semi- 
finalists  will  be  notified  of  their  status 
by  March  20, 1992,  and  will  be  requested 
to  submit  their  full  propo.sals  to  NIST  by 
May  4, 1992.  The  successful  grantees 
will  be  notified  of  their  selection  by 
August  15, 1992. 

"The  criteria  to  be  used  in  evaluating 
the  preapplication  proposals  and  full 
proposals  include: 

1.  Importance  of  the  proposed 
research  to  science— does  it  have  the 
potential  of  answering  some  currently 
pressing  question  or  of  opening  up  a 
whole  new  area  of  activity? 

2.  The  relationship  of  the  proposed 
research  to  measurement  science — is 
there  a  possibility  that  it  will  lead  to  a 
new  or  improved  fundamental 
measurement  method,  basic 
measurement  unit,  or  physical  standard? 
(Or  to  a  better  understanding  of 
important,  but  already  existing, 
measurement  methods,  measurement 
units,  or  physical  standards?) 

3.  The  feasibility  of  the  research — is  it 
likely  that  significant  progress  can  be 


56986 


Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Notices 


made  in  a  three  year  time  period  with 
the  funds  and  personnel  available? 

4.  The  past  accomplishments  of  the 
applicant — is  the  quality  of  the  research 
previously  carried  out  by  the 
prospective  grantee  such  that  there  is  a 
high  probability  that  the  proposed 
research  will  be  successfully  carried 
out? 

Each  of  these  factors  are  given  equal 
weight  in  the  selection  process. 

Technical  Questions  concerning  the 
NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  above 
address  or  call  Dr.  Taylor  on  (301)  975- 
4220. 

Paperwork  Reduction  Act 

The  standard  forms  424,  424A  and 
424B  referenced  in  this  notice  are 
subject  to  the  Paperwork  Reduction  Act 
and  are  cleared  under  Office  of 
Management  and  Budget  (0MB)  control 
numbers  0438-0043,  0346-0044  and  034ft- 
0040. 

Additional  Requirem^ts 

All  applicants  must  submit  a 
certificate  ensuring  that  employees  of 
the  applicant  are  prohibited  from 
engaging  in  the  unlawful  manufacturing, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  at  the 
work  site,  as  required  by  the  regulations 
implementing  the  Drug-Free  Workplace 
of  198a  15  CFR  part  26.  subpart  F. 

Applicants  are  subject  to  the 
Covemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment.  Any  recipients/ 
applicants  who  have  an  outstanding 
indebtedness  to  the  Department  of 
Commerce  will  not  receive  a  new  award 
until  the  debt  is  paid  or  arrangements 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 

Applicants  should  be  aware  that  all 
awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Anancial  assistance 
awards. 

Administrative  Information 

Contact:  Grants  Office.  Office  of 
Acquisition  and  Assistance  Division. 


Building  30l/rm.  B143.  National  Institute 
of  Standards  and  Technology, 
Caithersburg.  MD  20699.  (301)  975-6328. 

Dated:  October  30. 1991. 
|ohn  W.  Lyons, 
Director. 

|FR  Doc.  91-26851  Filed  11-6-91:  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Species, 
Sacramento  River  Winter-Run  Chinook 
Salmon 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  receipt  of  petition. 

summary:  NMFS  has  received  a  petition 
from  the  American  Fisheries  Society 
(California-Nevada  Chapter)  to 
reclassify  the  Sacramento  River  winter- 
run  Chinook  salmon  as  endangered 
rather  than  threatened.  NMFS  has 
determined  that  the  petition  contains 
substantial  information  indicating  that 
the  petitioned  action  may  be  warranted, 
and  will  review  the  status  of  the  species 
to  determine  if  it  should  be  reclassified 
under  provisions  of  the  Endangered 
Species  Act.  To  ensure  that  the  review 
is  comprehensive,  NMFS  is  soliciting 
information  and  data  concerning  the 
status  of  this  species. 

DATES:  Information  should  be  received 
by  December  9. 1991. 

ADDRESSES:  E.  Charies  Fullerton. 
Director.  Southwest  Region.  NMFS.  300 
S.  Ferry  Street.  Terminal  Island.  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  E.  Lecky.  NMFS.  Southwest 
Region.  (213)  514-6664  or  Margaret 
Lorenz.  NMFS.  Office  of  Protected 
Resources  (301)  427-2322. 
SUPPLEMENTARY  INFORMATION: 

Background 

After  a  review  of  the  status  of  the 
Sacramento  River  winter-run  chinook 
salmon.  NMFS  determined  that  it  should 
be  added  to  the  list  of  Threatened  and 
Endangered  Species  as  threatened.  The 
species  was  added  to  the  list  on  an 
emergency  basis  in  August  1989  and 
listed  finally  November  30. 1990  (55  FR 
46515). 

On  June  5. 1991,  NMFS  received  a 
petition  from  the  California-Nevada 
Chapter  of  the  American  Fisheries 
Society  requesting  NMFS  to  reclassify 
this  species  from  threatened  to 


endangered.  The  request  was  based  on 
preliminary  data  that  only  88  to  200 
adults  had  returned  to  the  Sacramento 
River  to  spawn  in  1991. 

Based  on  final  estimates  from  the 
California  Department  of  Fish  and  Game 
(CDFG).  which  placed  the  number  of 
returning  adult  salmon  at  about  200, 
NMFS  believes  the  petition  contains 
substantial  information  indicating  that 
reclassification  may  be  warranted. 
Therefore.  NMFS  will  conduct  a  new 
status  review  to  determine  if 
reclassification  is  warranted. 

Counts  since  1966  by  CDFG  at  Red 
Bluff  Diversion  Dam  show  a  persistent 
decline  in  run  size  from  a  3-year  average 
of  about  84.000  fish  from  1967  through 
1969  to  2,000  from  1982  through  1984.  In 

1989,  550  adult  fish  returned,  and  in 

1990.  441  returned. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  data.  NMFS  is  soliciting 
information  concerning  the  status  of  the 
winter-run  chinook  salmon  from  any 
interested  person.  We  request  that  data, 
information,  and  comments  be 
accompanied  by  (1)  supporting 
documentation  such  as  maps, 
bibliographic  reference,  or  reprints  of 
pertinent  publications  and  (2)  the 
persons's  name,  address,  and  any 
association,  institution,  or  business  that 
the  person  represents. 

Dated:  October  31. 1991 
WUliam  W.  Fox.  fr.. 

Assistant  Administrator  for  Fisheries. 

|FR  Doc.  91-26820  Filed  11-6-91:  8:45  am] 
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COMIMITTEE  FOR  THE 
IIMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in 
Guatemala 

Novemt)er  1, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit  and  guaranteed  access  level  for  the 
new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Nicoie  Bivens  Collinson,  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  56&-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPIXMENTARY  INFORMATION! 

Authorit)-:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultura!  Act  of  1956.  as  amended  (7 
ll.S.C.  1854). 

The  Memorandum  of  Understanding 
(MOU)  dated  November  9, 1989  between 
the  Governments  of  the  United  States 
and  Guatemala  establishes  an  import 
limit  and  guaranteed  access  level  (GAL) 
for  cotton  textile  products  in  Categories 
347/348  for  the  period  beginning  on 
January  1, 1992  and  extending  through 
December  31. 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208. 
published  on  June  11. 1986;  52  FR  26057, 
published  on  July  10. 1987;  54  FR  50425. 
published  on  December  6, 1989;  and  55 
FR  3079.  published  on  January  30. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Ronald  I.  Levin,  I 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittoe  for  the  Implementation  of  Textile 
Agreements 

November  1. 1991. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

.       20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1991; 
pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  November  9. 
1989  between  the  Governments  of  the  United 


Stales  and  Cuatemcia;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972.  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1. 
1992.  entry  into  the  United  Slates  for 
consumption  and  withdrawal  from 
warehou&e  for  consumption  of  cotton  textile 
products  in  Categories  347/348,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1. 1992  and  extending  through 
Deceiiber  31. 1992,  in  excess  of  904.498 
dozen. 

Imports  charged  to  this  category  limit  for 
the  period  January  1, 1991  through  December 
31. 1991  shall  l>e  charged  against  that  level  of 
rest'aint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  dated  .November  9, 
1989  between  the  Governments  of  the  United 
States  and  Guatemala. 

Additionally,  pursuant  to  the  November  9. 

1989  MOU  and  the  terms  of  the  Special 
Access  Program,  as  set  forth  in  51  FR  21208 
(June  11. 1986],  52  FR  26057  (July  10. 1987)  and 
54  FR  50425  (December  6. 1989).  effective  on 
January  1. 1992.  a  guaranteed  access  level  of 
1.000,000  dozen  is  being  established  for 
properly  ceriiHed  textile  products  assembled 
in  Guatemala  from  fabric  formed  and  cut  in 
the  United  States  in  Categories  347/348 
which  are  re-exporied  to  the  United  States 
from  Guatemala  during  the  period  January  1, 
1992  through  December  31. 1992. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied  by 
8  valid  and  correct  certification  and  Export 
Declaration  In  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  January  24, 

1990  shall  l>e  denied  entry  unless  the 
Government  of  Guatemala  authorizes  the 
entry  and  any  charges  to  the  appropriate 
speciHc  limit.  Any  shipment  which  is 
declared  for  entry  imder  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^airs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 


Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  91-26944  Filed  11-6-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I  FAR  Case  91-531 

0MB  Clearance  Request  for  Increase 
in  Cost  or  Pricing  Data  Threshold 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice;  request  for  revision  to 
OMB  Control  No.  9000-O013. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision  lo  reduce  the  burden  of  a 
currently  approved  information 
collection  concerning  Increase  in  Cost  or 
Pricing  Data  Threshold. 

DATES: Comments  should  be  submitted 
to  OMB  on  or  before  December  9, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer.  OMB.  room 
3235.  NEOB.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Jeremy  Olson,  Office  of  Federal 
Acquisition  Policy,  (202)  501-3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Truth  In  Negotiations  Act 
requires  the  Government  to  obtain 
certified  cost  or  pricing  data  under 
certain  circumstances.  The  statutory 
threshold  for  submittal  of  certified  cost 
or  pricing  data  has  been  increased  from 
$100,000  to  $500,000  for  the  Department 
of  Defense,  the  NaMonal  Aeronautics 
and  Space  Administration  and  the  Coast 
Guard.  Accordingly,  the  FAR  policies 
are  being  changed  to  match  the 
statutory  requirements. 

B.  Annual  Reporting  Burden 
The  aimual  reporting  burden  is 

estimated  as  follows:  Respondents, 
14,781;  responses  per  respondent,  7;  total 
annual  responses,  103,467;  hours  per 
response,  4;  and  total  response  burden 
hours,  413,868. 
Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  the 
proposed  or  interim  rule  and  the 
justification  for  the  OMB  request  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  room  4041. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
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9000-0013,  Increase  in  Cost  of  Pricing 
Data  Threshold  (FAR  case  91-53). 

Dated:  October  25. 1991. 
Beverly  Faysoo. 
FAR  Secretariat 
(FR  Doc.  91-26888  Filed  11-6-91:  8:45  ami 

nUJNOCOOC  M30-34-II 

DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  SutKnItted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
folloxving  proposal  for  collection  of 
information  under  Lhe  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

TitJe,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Carrier  Selection  and  Performance.  DLA 
Form  1773.  OMB  Number  0704-0291. 

Type  of  Request  Reinstatement. 

A  verage  Burden  Hours/Minutes  Per 
Response:  .33  hours. 

Response  Per  Respondent:  1.25 
(Average). 

Number  of  Respondents:  2000. 

Annual  Burden  Hours:  825. 

Annual  Responses:  2500. 

Needs  and  Uses:  The  Defense 
Logistics  Agency  (DLA),  Office  of  the 
Secretary  of  Defense  will  use  the  form  to 
provide  information  to  DOD  contractors 
regarding  the  selection  of  carriers  to 
transport  DOD  purchased  material. 
Contractors  will  use  the  information  to 
contract  primary  or  alternate  carriers 
and  to  report  performance  or  service 
deficiencies  by  carriers  to  DLA  regional 
area  offices.  DLA  reports  carrier 
performance  to  the  Military  Traffic 
Management  Command  as  part  of  their 
Carrier  Performance  Program. 

Affected  Public:  Businesses  or  other 
for-profit  and  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  VA  22202-^302. 


Dated:  November  1. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  91-26818  Filed  11-6-91:  8:45  am) 
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Office  of  the  Secretary 

Finding  of  No  Significant  Impact 
(FONSI)  Pentagon  Reservation  IMaster 
Plan 

AQCMCV:  Real  Estate  and  Facilities. 
WHS.  DOD. 
action:  Notice. 

summary:  The  Pentagon  Reservation 
Master  Plan  has  a  development  plan 
that  consists  of  four  major  elements: 

1.  Construction  of  a  replacement 
Heating  and  Refrigeration  Plant. 

2.  Construction  of  a  600,000  gross 
square  foot  below  grade  Logistics 
Support  Extension  at  the  Mall  Terrace 

3.  Site  Development. 

4.  Renovation  of  the  Pentagon. 

An  environmental  assessment  of  the 
Pentagon  Reservation  Master  Plan  has 
been  prepared  in  accordance  with  the 
National  Environmental  Pohcy  Act  and 
Council  on  Environmental  Quality 
Regulations. 

The  Environmental  Assessment 
shows  that  the  proposed  development 
will  not  have  any  significant  adverse 
impacts  on  the  human  environment. 
Specifically,  the  impacts  of  a 
replacement  Heating  and  Refrigeration 
Plant  on  air  quality  and  the  impacts  of 
renovation  and  modifications  to  the 
Pentagon,  which  is  listed  on  the 
National  Register  of  Historic  Places,  will 
not  pose  any  significant  adverse  effects. 

Four  alternatives  were  considered  for 
the  Heating  and  Refrigeration  Plant: 

1.  Repair  existing  coid-buming  facility 
and  equipment 

2.  Repair  existing  faciUties  and 
replace  existing  coal-burning  equipment 
with  new  coal-buming  equipment. 

3.  Construct  a  new  oU-and-gas  burning 
facility  on  the  existing  sites. 

4.  Construct  a  new  oil-and-gas  burning 
facility  elsewhere  on  the  Reservation. 

Replacement  of  the  Heating  and 
Refrigeration  Plant  on  the  present  site 
was  determined  to  be  the  most 
satisfactory  solution,  because  of  the 
existing  support  infrastructure  and  the 
availability  of  cooling  water  from  the 
Pentagon  Lagoon.  Early  coordination 
with  the  Virginia  Department  of  Air 
Pollution  Control  has  been  conducted. 
Air  quality  modeling  indicates  that  the 
new  Heating  and  Refrigeration  Plant 
would  not  exceed  National  Ambient  Air 
Quality  Standards.  A  permit  will  be 


secured  with  the  Virginia  Department  of 
Air  Pollution  Control  to  specify  the 
design  and  condition  of  operating  the 
'  plant,  and  to  ensure  compliance  with 
Federal  and  State  regulations. 

The  implementation  of  avoidance 
measures  or  data  recovery  plans  (for 
significant  archaeological  sites)  and 
implementation  of  the  Secretary  of  the 
Interior's  Standards  and  Guidelines  (for 
all  historic  building  renovation)  will 
result  in  no  significant  impacts  to 
cultural  resources.  Early  coordination 
with  the  Virginia  State  Historic 
Preservation  Officer  has  been 
conducted.  The  Environmental 
Assessment  has  been  independently 
evaluated  by  the  Department  of  Defense 
and  determined  to  adequately  and 
accurately  discuss  the  environmental 
issues  and  impacts  of  the  proposed 
development  plaiu  It  provides  sufficient 
evidence  and  analysis  for  determining 
that  an  environmental  impact  statement 
is  not  required. 

Mr.  D.  Cooke.  Director  of 
Administration  and  Management, 
therefore  concludes  that  development  of 
the  Pentagon  Reservation  Master  Plan 
will  create  no  significant  direct  or 
indirect  adverse  impacts  on  the  human 
environment. 

DATES:  Information  and  public  comment 
related  to  this  Environmental 
Assessment  must  be  forwarded  no  later 
than  December  9, 1991.  i 

FOR  FURTHER  MFORMATION  CONTACT 

Mr.  Paul  Christolini.  Deputy  Director, 
OSD/WHS/Real  Estate  and  Facilities, 
room  3C345.  Pentagoa  Washington.  DC 
20301-1155.  (703)  897-7241. 

Dated:  November  1. 1991. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

(FR  Doc.  91-26819  Filed  11-6-91:  8:45  am| 

BAXiNa  CODE  M10-01-II 


Defense  Science  Board  Task  Force  on 
Anti-SutMnarine  Warfare;  Meeting 

ACTION:  Cancellation  of  portion  of 

meeting. 

summary:  The  second  day  of  the 
meeting  of  the  Defense  Science  Board 
Task  Force  on  Anti-Submarine  Warfare 
scheduled  for  November  13-14. 1991.  as 
published  in  the  Federal  Register  (voL 
56,  no.  207.  page  55289.  Friday.  October 
25. 1991.  FR  Doc  91-25685)  is  cancelled. 
In  all  other  respects  the  original  notice 
remains  unchanged. 
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Dated:  November  4. 1991. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  91-26909  Filed  11-6-61:  8:45  am] 
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Department  of  ttie  Army 

Draft  Environmental  Impact  Statement 
for  the  Deposition  of  Dredged 
Materials  Over  1,830  Acres  of  Diked 
Historic  Bayland  (Seasonal  March) 
Resulting  in  the  Restoration/Creation 
of  Full  Tidal  March  in  Solano  County, 
CA 

AQENCY:  San  Francisco  District,  Corps  of 
Engineers,  Department  of  the  Army. 
action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement. 

summary:  The  Levine-Fricke 
Restoration  Corporation  have  applied 
for  a  Department  of  the  Army  (DA) 
permit  for  authorization  to  discharge 
dredged  and  fill  material,  and  to  work  in 
navigable  waters  of  the  United  States  in 
association  with  the  deposition  of 
approximately  25  million  cubic  yards  or 
dredged  materials  over  1830  acres  of 
diked  historic  bayland  (seasonal  marsh) 
in  Solano  County,  California.  It  is 
proposed  that  the  activity  would  result 
in  the  restoration/creation  of  full  tidal 
marsh.  The  permit  application  process, 
scoping  process,  and  preparation  of  the 
Draft  EIS  will  be  conducted  by  the 
Regulatory  Branch  of  the  San  Francisco 
District. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  scoping  process 
and  the  preparation  of  the  draft  EIS  may 
be  directed  to  Dr.  Susan  Ryan  at  the 
Corps  of  Engineers  (Telephone  (415)  744- 
3322.  ext.  224).  Questions  regarding  the 
processing  of  the  permit  application  may 
be  directed  to  Mr.  Robert  Smith  at  the 
Corps  of  Engineers  (Telephone  (415)  744- 
3037,  ext.  237). 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action. 

The  Corps  of  Engineers  (Corps)  has 
received  an  application  for  a 
Department  of  the  Army  permit  from  the 
Levine-Fricke  Restoration  Corporation 
to  deposit  approximately  25  million 
cubic  yards  of  dredged  materials  over 
1830  acres  of  diked  historic  bayland 
(seasonal  marsh)  in  Solano  County, 
California.  It  is  proposed  that  the 
activity  would  result  in  the  restoration/ 
creation  of  full  tidal  marsh.  The 
applicants  expect  a  reasonable  return 
on  their  investment  as  a  result  of  project 
implementation.  The  proposed  project 
site  is  located  at  the  eastern  perimeter 


of  the  Suisun  Marsh  near  the  confluence 
of  the  Sacramento  and  San  Joaquin 
rivers,  Solano  County,  California. 
Current  land  uses  include  agricultural 
activities  over  much  of  the  site  (cattle 
a.id  sheep  grazing),  recreational 
activities  in  the  northern  portion  of  the 
site  (pheasant  hunting)  and  adjacent  to 
the  Montezuma  Gates  (fishing),  and  a 
dredged  sand  and  oyster  shell  industrial 
processing  facihty.  The  permit 
application  will  be  processed  by  the 
Regulatory  Branch  of  the  San  Francisco 
District,  Corps  of  Engineers,  pursuant  to 
the  provisions  of  section  10  of  the  Rivers 
and  Harbors  Act  of  1899  (33  U.S.C.  403) 
and  section  404  of  the  Clean  Water  Act. 
(33  U.S.C.  1344). 

The  purpose  of  the  proposed  project  is 
to  deposit  approximately  25  million 
cubic  yards  of  dredged  materials  over 
1830  acres  of  diked  historic  bayland 
(seasonal  marsh),  resulting  in  the 
restoration/creation  of  full  tidal  marsh. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  the 
Corps  has  determined  that  the  proposed 
action  may  have  a  significant  impact  on 
the  quality  of  the  human  environment 
and  therefore  requires  the  preparation  of 
an  Environmental  Impact  Statement 
(EIS).  A  combined  EIS/EIR 
(Environmental  Impact  Report)  will  be 
prepared  with  the  Corps  as  the  Federal 
lead  agency  and  the  County  of  Solano  as 
the  lead  agency  for  the  EIR. 

2.  Alternatives 

The  project  alternatives  under 
consideration  are: 

a.  Proposed  project  The  proposed 
project  would  allow  for  construction  of 
sediment  offloading  facilities,  sediment 
transfer  pipelines,  holding  ponds, 
effluent  discharge  pipe,  upland  staging 
and  storage  areas,  office,  laboratory, 
interior  levees,  and  levee  breach 
structures.  Project  activities  would  also 
involve  the  offloading  and  transfer  of 
sediments  to  fill  locations  by  pipeline, 
followed  by  sediment  dewatering. 
Wetlands  restoration/creation  activities 
would  include  channel  construction, 
topographic  contouring,  and  flooding. 
Temporary  and  permanent  monitoring 
equipment  would  also  be  installed  as  a 
result  of  project  implementation. 

b.  No  action  plan.  Under  this  plan, 
which  is  equivalent  to  permit  denial  by 
the  Corps,  no  action  could  be  taken  by 
the  Levine-Fricke  Restoration 
Corporation  to  deposit  approximately  25 
million  cubic  yards  of  dredged  materials 
over  1830  acres  of  diked  historic 
bayland  (seasonal  marsh).  In  addition, 
there  would  be  no  restoration/creation 
of  full  tidal  marsh. 


c.  Alternative  Site(s)  for  Wetland 
Restoration 

d.  Ocean  Disposal  for  Dredged 
Sediments 

e.  Alternative  Sites  for  Dredged 
Material  Disposal 

f.  Other  project  proposals  that  are 
identified  as  feasible  during  the  public 
scoping  process. 

3.  Scoping  Process. 

Pursuant  to  the  National 
Environmental  Policy  Act.  as  amended, 
agency  planning  for  federal  or  federally 
permitted  projects  must  include  a 
"scoping"  process.  Scoping  primarily 
involves  determining  the  scope  of  issues 
to  be  addressed,  and  identifying  the 
significant  issues  for  in-depth  analysis 
in  the  draft  EIS.  The  scoping  process 
includes  public  participation  to  integrate 
information  regarding  public  needs  and 
concerns  into  the  environmental 
document. 

The  Corps  and  the  County  will  hold  a 
public  scoping  meeting  on  November  20. 
1991  at  7  pm  at  the  Board  of  Supervisors 
Chambers,  2nd  floor,  Old  Courthouse. 
580  Texas  Street.  Fairfield,  CA  94533.  A 
formal  presentation  will  precede  the 
request  for  public  comment. 
Representatives  from  the  Corps  of 
Engineers  and  the  County  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regarding 
issues  of  concern  that  should  be 
addressed  in  the  environmental 
document 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  scoping 
meeting.  To  be  most  helpful,  the  scoping 
comments  should  clearly  describe 
specific  environmental  issues  or  topics 
which  the  commentator  believes  the 
document  should  address.  Written 
statements  should  be  mailed  no  later 
than  December  4, 1991  to  the  District 
Engineer,  U.S.  Army  Corps  of  Engineers. 
San  Francisco  District,  211  Main  Street, 
San  Francisco.  California  94105. 

o.  Significant  issues.  The  following 
issues  have  been  identified  as 
potentially  significant  and  will  be 
evaluated  in  the  draft  EIS: 

(1)  Wetlands. 

(2)  Water  quality. 

(3)  Water  supply. 

(4)  Endangered  species. 

(5)  Geologic  conditions. 

(6)  Air  quality. 

(7)  Agricultural  activity. 

(8)  Wildlife  habitat 

(9)  Noise  conditions. 

(10)  Traffic  and  transportation. 

(11)  Cultural  resources. 

(12)  Recreational  opportunities. 
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b.  Environmental  requirements. 
Environmental  review  and  other 
consultation  requirements  applicable  to 
the  proposed  action  include: 

(1)  National  Environmental  Policy  Act. 
as  amended. 

(2)  Clean  Water  Act.  as  amended. 

(3)  Clean  Air  Act.  as  amended. 

(4)  National  Historic  Preservation  Act. 
as  amended. 

(5)  Fish  and  Wildlife  Coordination 
Act 

(6)  Endangered  Species  Act  as 
amended;  and 

(7)  California  Environmental  Quality 
Act 

4.  Availability  of  EIS.  The  Draft  EIS 
will  be  available  for  public  review  in 
October  1992. 


John  O.  Baoch.  U. 

Department  of  the  Army.  Liaison  Officer  with 

the  Federaf  Regiater. 

IFR  Doc.  91-28813  Filed  11-&-91;  fc45  am| 
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Notic«  Of  bitenl  To  Pref»ar«  a  Draft 
Environmantal  Impact  Statamerrt  for 
th«  Propo—d  Aggregate  Mining  and 
Redamation  of  Six  Sites  on  ttie 
Russian  River  In  Sonoma  County,  CA 

AGZNCV:  San  Francisco  District  Corps  of 
Engineers.  Department  of  the  Army. 
action:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement. 

SUMiMARv:  Syar  Industries  have  applied 
for  Department  of  the  Army  (DA)  permit 
to  discharge  dredged  and  fill  material 
and  work  in  the  navigable  waters  of  the 
United  States  in  association  with  the 
proposed  aggregate  mining  and 
reclamation  of  six  sites  in  the  Russian 
River  in  Sonoma  County,  California.  The 
permit  application  process,  scoping 
process,  and  preparation  of  the  Draft 
EIS  will  be  the  responsibility  of  the 
Regulatory  Branch  of  the' San  Francisco 
District 

FOa  RWTMCa  iNFOmMATION  CONTACT 
Questions  regarding  the  scoping 
process,  preparation  of  the  Draft  EIS. 
and  processing  of  the  permit  application 
may  be  directed  to  |ennifer  Vick  at  the 
Corps  of  Engineers  (Telephone  415-744- 
3322,  ext  225). 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  Corps  of  Engineers  has  received 
tin  application  for  a  Department  of  the 
Army  permit  from  Syar  Industries  to 
mine  aggregate  resources  and  reclaim 
the  mined  sites  at  six  locations  on  the 
Kussian  River  in  Sonomia  County, 
California.  The  project  proponent 
maintains  vested  nghts  to  extract 
aggregate  at  five  of  the  six  locations. 


This  Draft  EIS  will  address  the  impacts 
of  the  reclamation  proposals  for  the  Hve 
vested  sites  as  well  as  the  mining  and 
reclamation  of  the  new  site.  This  new 
site  is  located  within  the  City  of 
Healdsburg.  The  permit  will  be 
processed  by  the  Regulatory  Branch  of 
the  San  Francisco  District  Corps  of 
Engineers  pursuant  to  the  provisions  of 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899  (33  U.S.C  403)  and  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1344). 

The  purpose  of  the  proposed  project  is 
to  reclaim  five  vested  aggregate  mining 
site*  on  or  adjacent  to  the  Russian  River 
as  well  as  mine  and  reclaim  a  new. 
sixth,  site  in  the  City  of  Healdsburg.  The 
aggregate  from  the  new  site  would  be 
used  to  meet  demand  identified  in 
Sonoma  County.  The  project  proponent 
states  that  the  reclamation  of  the  sites 
would  enhance  fisheries  habitat 
increase  erosion  protection,  and 
improve  reparian  habitat  on  the  Russian 
River. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1960.  as 
amended  (42  U.S.C.  4321  etseq.).  the 
Corps  has  determined  that  the  proposed 
action  may  have  a  significant  impact  on 
the  quality  of  the  human  environment 
and  therefore  requires  the  preparation  of 
an  Environmental  Impact  Statement  A 
combined  Environmental  Impact 
Report/Environmental  Impact  Statement 
(EIR/EIS)  with  the  Corps  as  the  Federal 
lead  agency  for  the  EIS  and  California 
State  Mining  and  Geology  Board,  the 
City  of  Healdsburg,  and  the  County  of 
Sonomia  as  the  CEQA  lead  agencies  for 
the  EIR. 

2.  Alternatives 

The  project  alternatives  under 
consideration  are: 

a.  Proposed  project:  The  proposed 
plan  would  allow  for  the  removal  of 
approximately  3.6  million  tons  of 
aggregate  currently  exploitable  under 
the  proponent's  vested  rights.  In 
addition,  225.000  tons  of  aggregate 
would  be  removed  from  the  new  site. 
These  sites  include  five  instream 
locations  covering  a  total  of  98  acres 
and  one  60-acre  terrace  location.  All 
instream  locations  would  be  mined  by 
skimming  and  channel  excavation.  The 
terrace  would  be  mined  by  excavation. 
Instream  reclamation  would  include 
revegetation  of  disturbed  riparian 
habitat  regrading  of  access  roads, 
channel  diversion/realignment  and  the 
construction  of  spur  dikes.  The  terrace 
location  would  be  reclaimed  by  the 
diversion  of  high  flows  from  the  Russian 
River  through  the  pit  and  by  refilling 
with  fine  sediments  recovered  during 
aggregate  processing. 


b.  No  action  alternative:  This 
alternative  would  entail  no  reclamation 
of  the  five  vested  sites.  Also,  no  mining 
at  the  proposed  new  site  in  the  City  of 
Healdsburg  would  occur. 

c.  No  development  alternative:  This 
alternative  would  include  no  mining  or 
reclamation  at  any  of  the  six  sites  to  be 
discussed  in  the  EIR/EIS. 

d.  Gravel  Bar  Skimming  Alternative 

e.  Streamway  or  Terrace  Skimming 
Alternative 

3.  Scoping  Process 

Pursuant  to  the  National 
Environmental  Policy  Act  as  amended, 
agency  planning  for  federal  or  federally 
permitted  projects  must  include  a 
scoping  process.  Scoping  primarily 
involves  determining  the  scope  of  issues 
to  be  addressed  and  identifying 
significant  issues  for  in-depth  analysis 
in  the  draft  EIS.  The  scoping  process 
includes  public  participation  to  integrate 
information  regarding  public  needs  and 
concerns  into  the  environmental 
document. 

The  Corps  of  Engineers,  the  California 
State  Mining  and  Geology  Board,  and 
the  City  of  Healdsburg  will  hold  a  public 
scoping  meeting  on  December  17, 1991  at 
7  pm  at  the  Senior  Center,  134  Matheson 
Street.  Healdsburg,  California  95448. 
Representatives  from  the  Corps  of 
Engineers,  the  California  State  Mining 
and  Geology  Board,  the  City  of 
Healdsburg.  and  EIP  Associates  (the 
consultant  preparing  the  EIR/EIS  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regardmg 
issues  of  concern  that  should  be     • 
addressed  in  the  environmental 
document. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of.  oral  comments  at  the  scoping 
meeting.  These  conunents  should 
specifically  describe  environmental 
issues  or  topics  which  the  commentator 
believes  the  document  should  address. 
Written  statements  should  be  mailed  no 
later  than  December  31, 1991  to  the 
District  Engineer.  U.S.  Army  Corps  of 
Engineers.  San  Francisco  District  211 
Main  Street.  San  Francisco.  California. 
94105  ATTN:  Jennifer  Vick. 

a.  Significant  issues 

The  following  issues  have  been 
identified  as  potentially  significant  and 
will  be  evaluated  in  the  Draft  EIR/EIS 
However,  the  scope  of  analysis  is  not 
limited  to  these  issues. 

(1)  Geologic  conditions 

(2)  Water  quality/supply 

(3|  Erosion/sedimentation  rates 
(4)  Air  quality 
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(5)  Habitat  for  fish,  other  aquatic 
organisms,  and  wildlife 

(6)  Pool  and  riffle  areas  (special 
aquatic  site) 

(7)  Endangered  species 

(8)  Cultural  resources 

(b)  Environmental  requirements 
Environmental  review  and  other 

consultation  requirements  applicable  to 

the  proposed  action  include: 

(1)  National  Environmental  Policy  Act 
as  amended 

(2)  Clean  Water  Act.  as  amended 

(3)  Clean  Air  Act.  as  amended 

(4)  National  Histories  Preservation 
Act,  as  amended 

(5)  Fish  and  Wildlife  Coordination  Act 

(6)  Endangered  Species  Act  as 
amended 

(7)  California  Surface  Mining  and 
Reclamation  Act 

(8)  California  Environmental  Quality 
Act 

4.  Availability  of  the  EIS 

The  time  of  completion  of  the  draft 
EIS  is  estimated  to  be  June  1992. 
Stanley  G.  Phsmambuoq, 
LTCfP).  EN.  Commanding. 
|FR  Doc.  91-26812  Filed  11-6-81;  8:45  am| 

SaUNQ  COOC  S710-f»-M 

Department  of  the  Navy   < 

Government-owned  Inventions;  Intent 
to  Grant  Exclusive  Patent  License 

agency:  Department  of  the  Navy.  DOD. 

ACTION:  Intent  to  grant  exclusive  patent 
license;  Richard  A.  Duffm. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Richard  A.  Duffin  a  revocable, 
nonassignable,  exclusive  license  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent  No. 
4.789,547  "Fuel  Efficient  Propulsor  for 
Outboard  Motor8"issued  January  17, 
1989. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP),  800  North 
Quincy  Street  Arlington,  Virginia  22217- 
5000. 

rvR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  |.  Erickson,  Staff  Patent  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  800  North  Quincy 
Street.  Arlington,  Virginia  22217-5000. 
elephone  (703)  e9&4001. 


Dated:  October  30. 1991. 
Wayne  T.  Baudno, 

Lieutenant,  JAGC  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer 

jFR  Doc.  91-26884  Filed  11-6-91  8:45  am) 

StLUNQ  COOC  3«10-AE-f 

Government-owned  Inventions;  Intent 
to  Grant  Exclusive  Patent  License 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Intent  to  grant  exclusive  patent 
license;  U.S.  Alcohol  Testing  of 
America.  Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  nonassignable, 
exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  Govemment-owrned  invention 
described  in  U.  S.  Patent  Application 
Serial  No.  07/486.024,  "Flow 
Immunosensor  Method  and  Appartus" 
filed  February  23, 1990.  Anyone  wishing 
to  object  to  the  grant  of  this  license  has 
60  days  from  the  date  of  this  notice  to 
file  written  objections  along  with 
supporting  evidence,  if  any.  Written 
objections  are  to  be  filed  with  the  Office 
of  the  Chief  of  Naval  Research  (Code 
OOCCIP).  800  North  Quincy  Street 
Arlington,  Virginia  22217-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  J.  Erickson,  Staff  Patent  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  800  North  Quincy 
Street  Arlington,  Virginia  22217-5000. 
telephone  (703)  696-4001. 

Dated:  October  3a  1991. 
Wayne  T.  Baudno, 

Lieutenant.  JAGC  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer 

[FR  Doc  91-26885  Filed  11-6-41  8:45  am) 

ULUNO  CODE  M10-AE-P 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  a  new  system  of 

records. 

summary:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Department  of  Education  publishes  this 
notice  of  a  new  system  of  records 
known  as  the  Jacob  K.  Javits  Fellows 
System  under  the  authority  of  title  IX. 
part  C  of  the  Higher  Education  Art  as 
amended  (20  U.S.C.  1134h-1134k).  This 
notice  includes  proposed  routine  uses 
for  the  information  contained  in  the 
system  of  records.  The  system  will  be 
used  to  select  recipients  for  financial 
assistance,  to  pursue  graduate  study  in 
the  arts,  humanities  and  social  sciences. 
The  Department  seeks  comments  on  the 
proposed  routine  uses  for  this  system. 


DATES:  Comments  on  proposed  routine 
uses  for  this  system  of  records  must  be 
submitted  by  December  9. 1991.  The 
Department  filed  a  report  of  the  new 
system  of  records  with  the  Committee 
on  Governmental  Affairs  of  the  Senate, 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  and  the  Administrator 
of  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB)  on 
November  4, 1991.  This  system  of 
records  will  become  effective  after  the 
60-day  period  for  OMB  review  of  the 
system  expires  on  January  3, 1992, 
unless  OMB  gives  specific  notice  within 
the  60  days  that  the  system  is  not 
approved  for  implementation  or  requests 
additional  time  for  its  review.  The 
Department  will  publish  any  changes  to 
the  routine  uses  that  are  required  as  a 
result  of  the  comments. 

ADDRESSES:  Comments  on  the  proposed 
routine  uses  should  be  addressed  to  the 
Privacy  Act  Officer,  Information 
Management  and  Compliance  Division. 
Office  of  Information  Resources 
Management  U.S.  Department  of 
Education,  400  Marjiand  Avenue,  SW.. 
Room  5624,  GS.^  Regional  Office 
Building  3.  Washington.  DC  20202-4651. 
All  comments  submitted  in  response  to 
this  notice  «vill  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  5624,  GSA 
Regional  Office  Building  3.  7th  and  D 
Streets.  SW..  between  the  hours  of  8:30 
a.m.  and  4  p.m..  Monday  through  Friday 
of  each  week  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Diana  Hayman,  Program  Manager.  Jacob 
K.  Javits  Fellows  Program.  Office  of 
Higher  Education  Programs.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  3022,  GSA  Regional 
Office  Building  3.  Washington.  DC 
20202-5251.  Telephone;  (202)  706-9415. 

SUPPLEMENTARY  INFORMATION:  The 
Privacy  Act  of  1974  (see  5  U.S.C.  552a(e) 
(4))  requires  the  Department  to  publish 
in  the  Federal  Register  this  notice  of  the 
a  new  system  of  records.  The 
Department's  regulations  implementing 
the  Privacy  Act  of  1974  are  contained  in 
the  Code  of  Federal  Regulations  (CFR) 
at  34  CFR  part  5b. 

The  O^ice  of  Higher  Education 
Programs  of  the  Office  of  Postsecondary 
Education  is  responsible  for 
administering  the  Jacob  K.  Javits 
Fellows  Program.  The  Program  provides 
financial  assistance  to  students  of 
superior  ability  to  pursue  graduate 
studies  in  the  arts,  humanities,  and 
social  sciences. 
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Each  y«Gr«pplicants  are  invited  to 
compete  fof ^financial  assistance.  The 
applicantiare  evaluated  by  panels  of 
distinguished  scholars  in  the  arts, 
humanities,  and  the  social  sciences 
selected  by  the  Fellowship  Board  of  the 
Jacob  K.  Javits  Fellows  Program.  The 
evaluations  of  the  applicants  are  stored 
in  a  filing  cabinet  and  also  processed  in 
a  personal  computer  system.  The 
computer  system  is  used  to  rank  the 
applicants  for  further  consideration  by 
the  Fellowship  Board. 

The  Fellowship  Board  is  appointed  by 
the  Secretary  of  Education  and  is 
composed  of  individuals  representative 
of  both  public  and  private  higher 
education.  The  principal  function  of  the 
Fellowship  Board  is  to  establish  general 
policies  for  the  Program  and  oversee  its 
operation.  In  addition,  the  Fellowship 
Board  annually  selects  the  percentage  of 
fellowships  to  be  awarded  in  each  field, 
sets  criteria  for  selection,  appoints 
applicant  selection  panels,  and  prepares 
and  submits  reports  on  the  program  to 
Congress. 

The  system  of  records  described  in 
this  notice  consists  of  information  about 
the  applicants,  including  the  scores 
awarded  in  the  competition.  The 
personal  data  on  individuals  is 
maintained  only  to  that  extent  that  such 
information  is  considered  necessary  to 
meet  the  purposes  of  the  program.  A 
year  after  the  competition  the 
unsuccessful  applicants'  records  are 
destroyed.  The  applications  and 
computerized  data  of  the  successful 
applicants  are  destroyed  five  years  after 
fmal  payment  to  the  fellow,  or  after 
completion  of  audit-related  activities  or 
litigation,  whichever  is  later. 

Because  of  the  nature  of  the 
requirements  established  and 
procedures  used  for  storing,  retrieving, 
and  disclosing  records,  and  the 
safeguards  put  into  place  against 
unauthorized  access,  it  is  highly  unlikely 
that  the  privacy  of  any  individual  could 
be  violated  with  respect  to  information 
maintained  on  such  individual  in  this 
system  of  records. 

Dated:  November  4. 1991. 
Michael  |.  Fatnll. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

The  Acting  Assistant  Secretary  for 
Postsecondary  Education  publishes 
notice  of  a  new  system  of  records  to 
read  as  follows: 

1S-40-0037. 

SYSTEM  NAME: 

Jacob  K.  Javits  Fellows  System. 

secumrv  CLAtsmcATiON: 
None. 


SYSTEM  LOCATION: 

U.S.  Department  of  Education,  Officer 
of  Higher  Education  Programs,  7th  and  D 
Streets,  SW.,  Washington,  DC  20202- 
5153. 

CATS OOHIES  or  INOIVIOUALS  COVERED  SV  THE 
SYSTEM: 

Individuals  who  apply  for  fellowships 
under  the  Jacob  K.  Javits  Fellows 
Program. 

CATEOOfltES  OF  RECOMOS  IN  THE  SYSTEM: 

Name,  social  security  number,  or  nine 
digit  identification  number,  date  of  birth, 
address,  scholastic  accomplishments, 
rating  scores,  reference  letters,  waivers 
to  letters  of  reference. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  IX.  part  C  of  the  Higher 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  1134h-1134K).  The  program 
regulations  are  found  in  34  CFR  part  650. 

PURPOSE(S): 

This  system  of  records  is  maintained 
for  the  general  purpose  of  administering 
the  Jacob  K.  Javits  Fellows  Program, 
including  selection  of  fellows,  tracking 
their  progress,  and  ensuring  compliance 
with  program  requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Department  of  Education  (ED] 
may  disclose  information  contained  in  a 
record  in  this  system  of  records  without 
the  consent  of  the  individual  consistent 
with  the  following  routine  uses  but  only 
for  a  purpose  which  is  compatible  with 
the  purpose  for  which  the  record  was 
collected: 

(a)  Evaluating  the  applicants.  Records 
are  disclosed  to  the  Fellowship  Board 
and  selection  panel  members  in  order  to 
select  fellows. 

(b)  Congressional  member  disclosure. 
ED  may  disclose  personally  identifiable 
information  from  this  system  of  records 
to  a  congressional  office  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

(c)  Litigation  disclosure.  (1) 
Disclosure  to  the  Department  of  Justice. 
If  ED  determines  that  disclosure  of 
certain  records  to  the  Department  of 
Justice  is  relevant  and  necessary  to 
htigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.  ED  may  disclose  those  records 
as  a  routine  use  to  the  Department  of 
Justice.  Such  a  disclosure  may  be  made 
in  the  event  that  one  of  the  parties  listed 
below  is  involved  in  the  litigation,  or  has 
an  interest  in  such  litigation: 


(i)  ED.  or  any  component  of  the 
Department;  or 

(ii)  Any  employee  of  ED  in  his  or  her 
official  capacity,  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent  the 
employee:  or 

(iv)  The  United  States  where  ED 
determines  that  the  litigation  is  likely  to 
affect  the  Department  or  any  of  its 
components. 

(2)  Disclosure  to  a  Court,  Adjudicative 
Body  or  Potential  Witnesses.  If  ED 
determines  that  the  disclosure  of  certain 
records  to  a  court  or  adjudicative  body 
before  which  ED  is  authorized  to 
appear,  an  individual  or  entity 
designated  by  ED  or  otherwise 
empowered  to  resolve  disputes,  counsel 
or  representative  or  to  potential 
witnesses  is  relevant  and  necessary  to 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.  ED  may  disclose  those  records 
as  a  routine  use  to  the  court, 
adjudicative  body,  individual  or  entity, 
counsel  or  representative,  or  potential 
witnesses.  Such  disclosure  may  be  made 
in  the  event  that  one  of  the  parties  listed 
below  is  involved  in  the  litigation,  or  has 
an  interest  in  the  litigation: 

(i)  ED  or  any  component  of  the 
Department:  or 

(ii)  Any  employee  of  ED  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  ED  has 
agreed  to  represent  the  employee;  or 

(iv)  The  United  States  where  ED 
determines  that  the  litigation  is  likely  to 
affect  the  Department  or  any  of  its 
components. 

(d)  FOIA  advice  disclosure.  In  the 
event  ED  deems  it  desirable  or 
necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

(e)  Research  disclosure.  When  the 
appropriate  official  of  ED  determines 
that  an  individual  or  an  organization  is 
qualified  to  carry  out  specific  research, 
that  official  may  disclose  information 
from  this  system  of  records  to  that 
researcher  solely  for  the  purpose  of 
carrying  out  that  research.  The 
researcher  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  research. 

(f)  Contract  disclosure.  When  ED 
contracts  with  a  private  firm  for  the 
purpose  of  computer  data  entry, 
collating,  analyzing,  aggregating  or 
otherwise  refining  records  in  this 
system,  relevant  records  will  be 
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disclosed  to  the  contractor.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

OteCLOSURE  TO  CONSUMER  REPORfTINO 
AQENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552(a)(b}(12):  ED  may  disclose  to  a 
consumer  reporting  agency  information 
regarding  any  Federal  claim  which  is 
determined  to  be  valid  and  overdue  as 
follows:  (1)  The  name,  address,  taxpayer 
identification  number  and  other 
information  necessary  to  establish  the 
identity  of  the  individual  responsible  for 
the  claim;  (2)  the  amount,  status,  and 
history  of  the  claim;  and  (3)  the  prograqi 
under  which  the  claim  arose.  ED  may 
disclose  the  information  specified  in  this 
paragraph  under  5  U.S.C.  552(a)(b)(12) 
after  competing  the  procedures 
contained  in  subsection  31  U.SC. 
3711(f).  A  consumer  reporting  agency  to 
which  these  disclosures  may  be  made  is 
defined  at  31  U.S.C.  3701(b)(3). 

POUaSS  AND  PNACnCCS  FON  STORtNO, 
RETRIEVINQ,  ACCBSSWO,  NCTAMNNO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Records  are  maintained  on  access- 
controlled  personal  computers,  and  on 
file  folders  and  on  removable  personal 
computer  diskettes  which  are  stored  in 
file  cabinets. 

RsntievAeiuTY: 

Records  are  indexed  and  retrieved  by 
name  of  individual  and  social  security 
number,  or,  for  individuals  who  do  not 
provide  a  social  security  number,  other 
nine  digit  identification  number. 

SAFEOUARDS: 

The  computer  data  on  personal 
computers  is  protected  with  access- 
control  software.  The  personal 
computers  are  kept  in  office  space  that 
is  locked  during  non-working  hours.  The 
file  folders  and  removable  personal 
computer  diskettes  are  kept  locked  in 
file  cabinets  located  in  office  space  that 
is  locked  after  hours.  Users  of  the,  ' 
system  are  briefed  on  the  need  to 
safeguard  the  data  and  operating 
programs. 

RETENTION  AND  DISPOSAL: 

Records  on  successful  applicants  are 
destroyed  five  years  after  final  payment, 
cr  after  completion  audit-related 
activities  or  litigation,  whichever  is 

later. 

SYSTEM  MANAQKR  AND  ADDRESS: 

Program  Manager.  Jacob  K.  Javits 
Fellows  Program,  Office  of  Higher 
Education  Programs.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW^ 


room  3022,  GSA  Regional  Office 
Building  3.  Washington,  DC  20202-^5251. 

NOTIFICATION  PROCEDURE: 

If  an  individual  wishes  to  determine 
whether  a  record  exists  for  him  or  her  in 
this  system  of  records,  the  individual 
should  provide  the  system  manager  his 
or  her  name  date  of  birth,  social  security 
number  or  nine  digit  identification 
number.  Requests  for  notification  about 
whether  this  system  contains 
information  about  an  individual  must 
meet  the  requirements  of  the  Education 
Department's  Privacy  Act  regulations.  34 
CFR  5b.5 

RECORD  ACCESS  PROCEDURE: 

If  an  individual  wishes  to  gain  access 
to  record  in  this  system  of  records,  he  or 
she  should  contact  the  system  manager 
and  provide  information  as  described  in 
the  notification  procedure.  Requests  for 
access  to  a  record  should  reasonably 
specify  the  particular  record  content 
being  sought.  Requests  for  access  to  a 
record  in  this  system  of  records  must 
meet  the  requirements  of  the  Education 
Department's  Privacy  Act  regulations,  34 
CFR  5b.5. 

CONtVSTWM  RECORD  PROCEDUnt: 

Individuals  desiring  to  contest 
information  contained  in  a  record  in  this 
system  of  records  should  contact  the 
system  manager.  Requests  for 
amendment  of  records  may  be  made 
either  in  writing  or  in  person,  and  should 
specify:  (1)  The  system  of  records  from 
which  the  record  is  to  be  retrieved;  (2) 
the  particular  record  he  requestor  is 
seeking  to  amend;  (3)  whether  a 
deletion,  an  addition,  or  a  substitution  is 
being  sought;  and  (4)  the  reason(s)  for 
the  requested  change(s).  Requestors 
should  include  in  their  requests  any 
appropriate  documentation  supporting 
the  requested  change(s].  For  a  complete 
statement  of  the  procedures  required  for 
contesting  a  record,  see  the  Education 
Department's  Privacy  Act  regulations,  34 
CFR  5b.7. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  system 
will  be  obtained  principally  from 
individual  applicants,  references,  and 
schools  attended  by  the  applicant 

SYSTEMS  EXEMTTED  FROM  CERTAM 
PROVISIONS  OF  THE  ACT: 

None. 
[PR  Doc.  91-26041  Filed  ll-«-«l:  0:45  amj 


DEPARTMEHT  OF  ENERGY 

Bonneville  Power  Administration 

Canby  Area  Service  Project,  Modoc 
County,  CA  Floodpiain  and  Wetland 
Involvement 

aoency:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Floodpiain  and 
Wetland  Involvement.  Modoc  County. 
California. 

summary:  BPA  proposes  to  construct  a 
6-  to  10-mile.  230-kV  transmission  line 
between  its  Malin-Wamer  230-kV 
transmission  line  and  the  Surprise 
Valley  Electrification  Corporation's        ' 
Canby  Substation  In  Modoc  County. 
California.  BPA  will  construct  a  new 
substation  adjacent  to  the  existing 
substation.  Three  alternative  routes 
identified  for  the  transmission  line  cross 
vernal  and  riparian  wetlands,  and 
floodplains  of  two  intermittent  streams. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Taves— EFBG,  Bonneville  Power 
Administration.  P.O.  Box  3621,  Portland, 
Oregon  97208. 

tUPPlfMCNTARY  INFORMATION:  Three 

alternative  routes  are  under 
consideration  for  the  location  of  the 
transmission  line.  The  routes  leave  the 
Canby  Substation  vicinity  on  the  west 
side  of  the  town  of  Canby  and  move  in  a 
north,  northwesterly,  or  northeasterly 
direction  until  they  intersect  the  Malin- 
Wamer  transmission  line.  All  of  the 
routes  cross  tlie  100-year  floodpiain  of 
an  unnamed  tributary  to  the  Pit  River 
flowing  out  of  Howard's  Gulch,  and  two 
of  the  routes  cross  the  100-year 
floodpiain  of  Blacks  Canyon  Creek. 
Vernal  and  riparian  wetlands  located  in 
sections  4, 10. 11, 12, 13, 15. 23, 24,  and 
25  of  Township  42  North.  Range  0  East; 
section  25  of  Township  43  North.  Range 
0  East;  and  sections  17,  29,  and  30  of 
Township  42  North,  Range  10  East  are 
crossed  by  the  alternative  routes.  The 
floodplain(s)  and  wetlands  will  be 
spanned  by  the  transmission  line 
wherever  possible,  and  at  most  eight 
wood  pole  H-&ame  structures  would  be 
placed  in  a  floodpiain,  and  none  in  a 
wetland.  In  accordance  with  DOB 
regulations  for  compliance  with 
floodplain/wetland  environmental 
review  requirements  (10  CFR  part  1022), 
BPA  will  prepare  a  floodplain/wetland 
assessment  to  be  incorporated  in  the 
environmental  assessment  of  this 
proposed  action.  Maps  and  further 
information  are  available  from  BPA  at 
the  address  shown  above. 
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Issued  in  Portland.  Oregon,  on  October  25. 
1991. 

lack  Robertioa, 

Acting  Administrator.  Bonneville  Power 
A  dministration. 

|FR  Doc  91-26831  Filed  11-6-91:  8:45  am] 
■UJNQ  COM  M«0-01-M 


Federal  Energy  Regulatory    . 
Commission 

( Docket  Na  OF86-MS-003) 

E.F.  Oxnard,  inc^  Application  for 
Commission  Recertification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

October  31. 1991. 

On  October  23. 1991.  EF.  OxnarA  Inc. 
(Applicant]  of  1230  Columbia  Street, 
Suite  500,  San  Diego.  California  92101. 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commissions 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  in  Oxnard.  California, 
and  includes  a  combustion  turbine 
generator  and  a  supplementary  fired 
heat  recovery  boiler.  Thermal  energy 
recovered  from  the  facility  will  be  sold 
to  Boskovich  Farms.  Inc.  for  use  in  its 
absorption  refrigeration  systems  to 
provide  cooling  service  for  food  storage, 
precooling  of  vegetables,  and 
manufacture  of  ice  for  vegetable 
shipment. 

The  original  certification  was  issued 
on  October  22. 1987  (41  FERC  \  62.073 
(1987)]  and  recertification  was  issued  on 
April  5. 1989  (47  FERC  |  62.011  (1989)]. 
The  instant  recertification  is  requested 
due  to  Applicant's  sale-leaseback 
arrangement  of  the  facility  with  AT&T 
Credit  Corporation. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  O.  Cashell, 

Secretary. 

(PR  Doc  91-26827  Filed  11-6-41: 8:45^am] 

MUJNO  COM  STIT-OI-M 

[Docket  Nos.  CP«2-1 32-000,  et  aL] 

Tennessee  Qas  Pipeline  Co^  et  al^ 
Natural  Qas  Certificate  FUlngs 

October  31. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP92-132-000| 

Take  notice  that  on  October  28. 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP92- 
132-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a  firm 
transportation  service  for  Pittsburgh 
Coming  Corporation  (Pittsburgh 
Coming),  an  end  user,  under  the  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  Tennessee  also 
requests  a  waiver  of  the  first-come,  first- 
served  provisions  of  its  open-access 
tariff  in  order  to  accord  Pittsburgh 
Coming  the  same  queue  priority  for 
purposes  of  scheduling  and  curtailment, 
all  as  more  fully  set  forth  in  the  request 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  July  31. 
1989,  as  amended,  it  would  transport  up 
to  1.000  Dth  per  day  for  Pittsburgh 
Coming.  Tennessee  indicates  that  it 
would  transport  1,000  Dth  on  an  average 
day  and  365.000  Dth  annually. 
Tennessee  further  indicates  that  the 
natural  gas  would  be  transported  from  a 
receipt  point  located  in  the  state  of 
Mississippi  and  would  be  delivered  in 
the  state  of  Pennsylvania. 

Comment  date:  December  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Equitrans,  Inc. 

(Docket  No.  CP92-133-000J 

Take  notice  that  on  October  29. 1991. 
Equitrans.  Inc.  (Equitrans).  3500  Park 
Lane.  Pittsburgh,  Permsylvania  15275, 
filed  in  Docket  No.  CP92-133-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Eastern 
American  Energy  Corporation  under  the 


blanket  certificate  issued  in  Docket  No. 
CP86-553-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Equitrans  states  that,  pursuant  to  an 
agreement  dated  September  9. 1988.  as 
amended,  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  to  1,316  MMBtu 
per  day  equivalent  of  natural  gae. 
Equitrans  states  that  it  would  transport 
1.316  MMBtu  on  an  average  day  and 
100.000  MMBtu  annually.  Equitrans 
further  states  that  the  gas  would  be 
transported  from  West  Virginia,  and 
would  be  redelivered  in  Pennsylvania 
and  West  Virginia. 

Equitrans  advises  that  service  under 
S  2&4.223(a)  commenced  September  1, 
1991,  as  reported  in  Docket  No.  ST92- 
226-000. 

Comment  date:  December  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Midwestern  Gas  Transmission  Co. 

(Docket  No.  CP92-128-000) 

Take  notice  that  on  October  28. 1991, 
Midwestem  Gas  Transmission 
Company  (Midwestem),  P.O.  Box  2511. 
Houston.  Texas  77252,  filed  in  Docket 
No.  CP92-128-000  a  request  pursuant  to 
SS  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  add  three  delivery 
points  for  a  firm  sales  service  presently 
provided  by  Midwestem  to  Northem 
Indiana  Public  Service  Company 
(NIPSCO)  under  the  certificate  issued  in 
Docket  No.  CP82-414-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  with 
the  Commission  and  open  to  pubHc 
inspection. 

Midwestem  states  that  it  is  presently 
serving  NIPSCO  at  one  delivery  point 
under  Midwestem's  CD-I  rate  schedule 
and  the  terms  of  a  gas  service  contract 
between  Midwestem  and  NIPSCO  dated 
August  31, 1981.  Midwestem  indicates 
that  the  service  contract  provides  for  the 
sale  and  delivery  by  Midwestem  and 
purchase  and  receipt  by  NIPSCO  of 
255,000  Mcf  of  natural  gas  per  day.  The 
application  states  that  NIPSCO  has 
requested  and  Midwestem  has  agreed  to 
establish  three  existing  interconnections 
in  Vermillion  and  Will  Counties.  Illinois 
and  Spencer  County,  Indiana  as 
additional  delivery  points  under  the 
August  31, 1981  gas  service  contract. 

Midwestem  states  that  because  the 
metering  facilities  at  two  of  the  delivery 
points  proposed  to  be  added  are  owned 
and  operated  by  the  interconnecting 
pipeline,  and  because  of  differentials  in 
the  day-to-day  operating  pressures  of 
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these  pipelines  and  the  operating 
pressure  of  Midwestem's  pipeline 
system.  Midwestem  cannot  make  a  firm 
commitment  to  deliver  gas  for  the 
arrcount  of  NIPSCO  under  the  CD-I  rate 
schedule  on  any  particular  day. 
Midwestem  further  states  that  its 
obligation  to  deliver  gas  at  each  of  the 
three  proposed  delivery  points  must, 
therefore,  be  restricted  to  a  best  efforts 
basis. 

Comment  date:  December  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Mississippi  River  Transmission  Corp. 
and  Natural  Gas  Pipeline  Co.  of  America 

(Docket  No.  CP92-1 19-000) 

Take  notice  that  on  October  23, 1991, 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road, 
St.  Louis.  Missouri  63124,  and  Natural 
Grs  Pipeline  Company  of  America 
(Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP92-119-000  a  joint  application 
pijrsuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  partially,  an  exchange  service, 
and  a  sales  and  transportation  service, 
all  effective  April  1, 1991,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

MRT  states  that  in  Docket  No.  CP75- 
2:Q  it  was  authorized  to  deliver  up  to 
200,000  Mcf  per  day  of  natural  gas  to 
Natural  from  MRTs  interest  in  the  Mills 
Ranch  Field  in  Wheeler  County,  Texas 
pjrsuant  to  Rate  Schedule  X-13.  Natural 
slates  that  in  Docket  No.  CP75-224  it 
was  authorized  to  receive  up  to  200,000 
Mcf  per  day  of  natural  gas  from  MRT  in 
Wheeler  County,  Texas  and  to  redeliver 
tu  MRT  at  existing  points  of 
interconnection  with  MRT  located  in 
Clinton  County,  Illinois,  Randolph 
County,  Arkansas  and  Harrison  County, 
Texas,  89  percent  of  the  volumes 
delivered  by  MRT  to  Natural  during  the 
six  months  commencing  April  1  each 
year  and  43  percent  of  the  volumes 
delivered  by  MRT  to  Natural  during  the 
six  months  commencing  October  1  each 
year,  provided  that  on  an  annual  basis 
Natural  redelivers  to  MRT  66  percent  of 
the  total  volumes  delivered  to  Natural 
from  MRT,  pursuant  to  Natural's  Rate 
Schedule  X-57.  MRT  and  Natural  state 
that  they  have  agreed  to  reduce  the 
maximum  daily  quantity  from  200.000 
Kfcf  to  15,000  Mcf  and  request 
permission  and  approval  for  such 
abandonment  to  be  effective  April  1, 
1991. 

In  addition,  MRT  states  that  in  Docket 
No.  CP77-106  it  was  authorized  to  sell 
and  delivei  natural  gas  produced  in  the 


Little  Washita  area  in  Grady  County, 
Oklahoma,  to  Natural  at  an 
interconnection  between  MRT  and 
Natural  also  located  in  Grady  County, 
Oklahoma,  pursuant  to  MRTs  Rate 
Schedule  X-16.  Natural  also  states  that 
in  Docket  No.  CP77-131  it  was 
authorized  to  transport  up  to  15.000  Mcf 
p^r  day  of  natural  gas  from  Grady 
County.  Oklahoma,  and  to  redeliver  75 
pjrcent  of  such  volumes  to  MRT  at  an 
existing  interconnection  with  MRT  in 
Clinton  County,  Illinois  or  at  MRTs 
option  at  an  existing  interconnection 
with  MRT  in  Randolph  County, 
A.'kansas.  It  is  stated  that  the  remaining 
25  percent  of  such  volumes  are  sold  to 
Natural.  MRT  and  Natural  state  that 
they  have  agreed  to  abandon  the  sale  of 
natural  gas  under  Rate  Schedule  X-78 
and  the  transportation  of  natural  gas 
under  Rate  Schedules  X-16. 
respectively,  and  request  permission 
and  approval  for  such  abandonment  to 
be  effective  on  April  1, 1991. 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice.  j 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N'E.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirement  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Cas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  afier  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  mle  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursyant  to 
S  157.205  of  the  Regulations  unlSer  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  a  CasheU. 
Secretary. 

(PR  Doc.  91-26828  Filed  ll-«-ei:  8:45  am) 
siujNa  COM  srir-OMi 


(Docket  Na  RP89-251-01S1 

Alabama-Tennessee  Natural  Qas  Co.; 
Notica  of  Proposed  Cftanges  In  FERC 
Gas  Tariff 

November  1. 1991. 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  ("Alabama- 
Tennessee")  on  October  30, 1991 
tendered  for  filing  various  revisions  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  in  order  to  conform  its 
tariff  with  the  Commission's  October  24. 
1991  Letter  Order  issued  in  this 
proceeding. 

Alabama-Tennessee  states  that  these 
tariff  sheets  are  being  tendered  in  ordei 
to  modify  the  unauthorized  delivery 
penalty  provision  set  forth  in  section 
3.7(c)  of  the  General  Terms  and 
Conditions  of  Alabama-Tennessee's 
FERC  Gas  Tariff  and  to  modify  its 
substitution  charge  to  avoid  the 
possibility  of  a  double  recovery  of  fixed 
costs. 

Alabama-Tennessee  states  that  copies 
of  the  filing  were  served  upon  all  its 
affected  customers  and  interested  public 
bodies,  and  upon  all  persons  on  the 
Commission's  official  service  list 
established  in  the  captioned  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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825  North  Capitoi  Street.  NE.. 
Washington.  DC  20428.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  AU  such  protests  should  be  Tiled 
on  or  before  November  8. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaslMU. 
Secretory. 

|FR  Doc  91-26829  Filed  11-6-91:  8:45  am) 
mujma  coot  trrr-9%-m 

(Docket  Na  RP89-21 1-020] 

CNG  Transmisston  Corp.;  CompHance 
Filing 

November  1, 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("'CNG").  on  October  29. 
1991.  filed  a  letter  with  the  Commission 
in  this  proceeding  which  asked  the 
Commission  to  Hnd  that  the  Stipulation 
and  Agreement  filed  in  Docket  No. 
RP90-143  on  October  29. 1991. 
constitutes  full  compliance  with  the 
October  18. 1991.  OPPR  letter  order  in 
this  proceeding. 

CNG  states  that  copies  of  the  filing 
were  served  upon  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  8, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secretary. 
(FR  Doc  91-28830  RIed  11-6-91;  8:45  am] 

WLUNG  COOC  •717-Ot-M 


(Dockst  Nos.  TA91-1-22-0C4.  TM92-1-22- 
003,  RP9 1-222-003  (not  consolidated)] 

CNG  Transmission  Corp.;  Proposed 
Ctuinges  in  FERC  Gas  Tariff 

November  1. 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG  ").  on  October  29. 
1991.  pursuant  to  section  4  of  the 


Natural  Gas  Act  and  Part  154  of  the 
Commission's  regulations,  filed  tariff 
sheets  to  supplement  its  tariff  filing  of 
October  23, 1991.  in  the  referenced 
dockets  by  filing  six  (6)  copies  of  the 
revised  tariff  sheets  described  in 
appendix  A  to  the  filing. 

Additionally.  CNG  seeks  to  withdraw 
the  tariff  sheets  filed  on  October  23. 
1991. 

CNG  states  that  (he  purpose  of  this 
niing  is  to  correct  an  inadvertent 
transpositional  error  that  appeared  on 
the  tariff  sheets  filed  on  October  23, 
1991. 

CNG  states  that  it  has  provided  copies 
of  its  filing  to  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitoi  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  8. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbeU. 
Secretary. 
(FR  Doc  91-26831  Filed  11-6-91:  8:45  am] 

BltUNG  COOC  t/U-ai-H 

(Docket  Na  TQ92-1-21-001] 

Columbia  Gas  Transmission  Corp,^ 
Proposed  Changes  in  FERC  Gas  Tariff 

October  31. 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  October  25. 1991.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  to  be  effective  November  1, 1991. 

Substitute  Fourth  Revised  Eleventh  Revised 

Sheet  No.  28 
Substitute  Third  Revised  Sheet  No.  2&1 
Substitute  Fourth  Revised  Eleventh  Revised 

Sheet  No.  28A 
Substitute  Third  Revised  Sheet  No.  26A.1 
Sut>8titute  Fourth  Revised  Eleventh  Revised 

Sheet  No.  28B 
Substitute  Second  Revised  Sheet  Na  28B.1 
Substitute  Fourth  Revised  Tenth  Revised 

Sheet  No.  26C 
Substitute  Fourth  Revised  First  Revised  Sheet 

No.280 
Substitute  Twelfth  Revised  Sheet  No.  163 

Columbia  states  that  the  sales  rates 
set  forth  on  Substitute  Third  Revised 
Sheet  No.  26.1  reflect  an  overall 
decrease  of  33.72<  per  Dth  in  the 


commodity  rate,  and  a  $.006  increase  in 
the  demand  rate  (10.07(  per  Dth 
commodity  increase  over  the  October  1. 
1991  filed  rate  and  no  change  in  the 
Demand).  In  addition,  the  transportation 
rates  set  forth  on  Substitute  Fourth 
Revised  Tenth  Revised  Sheet  No.  26C 
reflect  a  decrease  in  the  Fuel  Charge 
component  of  .83  cents  per  Dth. 

Columbia  states  that  the  purpose  of 
the  subject  tariff  sheets  is  to  amend  the 
Purchased  Gas  Cost  Adjustment  filed  on 
October  1, 1991  and  maintain  the  same 
effective  date  of  November  1, 1991. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia 
jurisdictional  customers  and  interested 
state  conunissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  l*ractice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  7. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc  91-26832  Filed  11-6-91:  8:45  am] 

SIUJNQ  COOC  •717-eirM 


(Docket  No.  RP89-2S0-007] 

Columbia  Gas  Transmission  Corp.; 
Report  of  Refunds 

October  31. 1991. 

Take  notice  that  on  September  24. 
1991.  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas)  tendered 
for  filing  its  refund  report.  Columbia  Gas 
states  that  on  May  24. 1991  it  made  lump 
sum  refunds  to  its  jurisdictional  sales 
and  transportation  customers  for  the 
period  April  1. 1990  through  October  31. 
1990  in  the  amount  of  $3a915,828.00 
($28,660,593.80  principal  and 
$2,255,234.20  interest)  in  the  above 
referenced  docket. 

Columbia  Gas  states  that  the  refunds 
were  made  in  accordance  with  the  terms 
of  the  September  21. 1990  Offer  of 
Settlement  fded  in  the  above  referenced 
docket  and  approved  by  the 
Commission  on  February  7, 1991. 

Columbia  Gas  states  that  copies  of  the 
refund  report  and  details  of  each 
customer's  refund  calculations  were 
served  upon  all  Columbia  Gas's 
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customers  and  upon  all  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  7, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-26833  Filed  11-6-91:  8:45  am] 

BtLUNO  CODE  S717-01-M 


[Docket  No.  RP89-249-005] 

Columbia  Gulf  Transmission  Co.; 
Report  of  Refunds 

October  31, 1991. 

Take  notice  that  on  September  27, 
1991,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  its  refund  report.  Columbia  Gulf 
states  that  on  May  24, 1991  it  made  lump 
sum  refunds  to  its  jurisdictional 
transportation  customers  for  the  period 
April  1. 1990  through  October  31. 1990  in 
the  amount  of  $7,388,259.76 
($6,854,616.98  principal  and  $533,642.78 
interest)  in  the  above  referenced  docket. 

Columbia  Gulf  states  that  the  refunds 
were  made  in  accordance  with  the  terms 
of  the  September  21, 1990  Offer  of 
Settlement  filed  in  the  above  referenced 
docket  and  approved  by  the 
Commission  on  February  7, 1991. 

Columbia  states  that  copies  of  the 
refund  report  and  details  of  each 
customer's  refimd  calculations  were 
served  upon  all  Columbia's  customers 
and  upon  all  interested  state  regulator^' 
agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
335,211.  All  such  protests  should  be  filed 
on  or  before  November  7. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tuken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  o^  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Srcrelary. 

|FR  Doc.  91-26834  Filed  11-6-91;  8:45  am) 

WLUNO  COOC  triz-oi-M 

( Docket  Na  RP88-44-021  ] 

El  Paso  Natural  Gas  Co.;  Payment  of 
Refunds 

November  1. 1991. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  October  30, 
1991,  tendered  for  filing  in  compliance 
with  the  provisions  of  the  Stipulation 
and  Agreement  in  Settlement  of  Rate 
and  Related  Proceedings  ("Stipulation 
and  Agreement")  approved  by  the 
Federal  Energy  Regulatory  Commission 
(■■Commission")  by  orders  issued  March 
20. 1991,  and  August  14, 1991,  its  Report 
of  Refunds  for  transportation  and  sales 
services  for  the  period  July,  1988, 
through  August,  1991.  El  Paso  states  that 
bocause  of  the  structure  of  the 
Stipulation  and  Agreement,  refund 
checks  or  wire  transfers  were 
appropriate  and  thus  distributed  only  to 
its  interstate  pipeline  system 
transportation  customers  entitled 
thereto.    , 

El  Paso  states  that  the  Report  of 
Refunds  reflects  the  transportation  and 
sales  refunds,  calculated  and  distributed 
in  accordance  with  sections  4.2, 4.3  and 
4.4  of  article  IV  and  section  6,8(b)  of 
article  VI  of  the  Stipulation  and 
Agreement  inclusive  of  interest 
calculated  in  accordance  with 
§  154.67(c)(2)(iii)  of  the  Commission's 
Regulations,  through  October  14, 1991. 
The  transportation  and  sales  refund 
calculations  were  based  on  the  refund 
rates  as  specified  in  El  Paso's 
Stipulation  and  Agreement  designated 
as  Period  1  Rates  for  the  period  July, 
1388  through  August,  1990  and  Period  2A 
Rates,  for  the  period  September.  1990 
through  August,  1991. 

El  Paso  states  that  it  distributed  on 
October  15, 1991,  to  its  transportation 
customers  entitled  thereto  refunds 
aggregating  $277,972,330.24  inclusive  of 
interest  calculated  through  October  14, 
1391;  however,  El  Paso  states  that  the       , 
actual  transportation  refund  amount 
totals  $288,546,225.99  and  that  a  credit  in  ' 
the  amount  of  $10,573,895.75  was  applied 
to  the  actual  transportation  refund 
amount. 

El  PasQ  states  that  the  sales  refund 
amount  totalled  $78,157,653.96,  inclusive 
of  interest  calculated  in  accordance-with 
said  S  154.67(c)(2)(iii)  through  October 
14, 1991.  El  Paso  states  that  pursuant  to 
paragraph  6.8  of  article  VI  of  the 


Stipulation  and  Agreement,  the  sales 
refund  amount  of  $78,157,653.96  was 
applied  to  the  balance  of  Account  1Q1. 
E!  Paso  also  states  that  pursuant  to 
section  10.2  of  article  X  of  the 
Stipulation  and  Agreement,  it  applied 
the  otherwise  applicable  lawful  rate  to 
volumes  originally  priced  at  the  NGPA 
section  104  replacement  contract  rate  to 
its  company-owned  production  from  and 
after  October  1, 1983.  El  Paso  states  that 
such  recalculation  resulted  in  a 
$128,647.94  refund  due  El  Paso's 
customers  and  such  amount  was  also 
applied  to  reduce  the  balance  of 
Account  191. 

El  Paso  states  that  pursuant  to  section 
6  8(b)  of  article  VI  of  the  Stipulation  and 
Agreement  the  remaining  balance  of 
Account  191.  in  the  amount  of 
$10,648,618.02  was  allocated  among 
individual  sales  customers  to  be  direct 
billed  as  provided  in  section  6.9.  The 
Account  191  amounts  allocated  to 
certain  sales  customers  were  further 
reduced  to  those  sales  customers  who 
are  also  transportation  customers  of  El 
Paso  by  crediting  the  allocated  amounts 
against  the  transportation  refund 
amounts  due  that  customer. 

El  Paso  states  that  pursuant  to  section 
7.3  of  article  VII  of  the  Stipulation  and 
Agreement,  it  calculated  the  "true-up" 
for  take-or-pay  buyout  and  buydown 
costs.  The  true-up  calculation  was 
computed  on  actual  throughput 
surcharge  collections  (where  less  than 
the  maximum  settled  tariff  rate  was 
charged,  the  discount  from  such  rate 
was  applied  to  the  throughput  surcharge 
component  of  such  total  rate)  as 
compared  to  the  straightline 
amortization  for  the  period  December, 
1988  through  August.  1991.  Such 
calculation  resulted  in  an 
undercollection  in  the  amount  of 
$3,494,138.19. 

El  Paso  states  that  copies  of  the  report 
were  served  on  all  parties  of  record  in 
Docket  No.  RP88-44-000,  et  al.  and 
otherwise  upon  all  interstate  pipeline 
system  transportation  and  sales 
customers  of  El  Paso  who  received  a 
refund  distribution  and  all  interested 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  8, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Copies  of  this  filing  are  on  Tiie  with  the 

Commission  and  are  available  for  public 

inspection. 

Loi*  D.  CaahsU. 

Secretary. 

|FR  [)oc  91-28835  Filed  11-6-91: 8:45  am] 

StUJNO  COM  •717-ei-M 

(Oocfcst  Ne.  RP92-1«-«001 

El  Paso  Natural  Gas  Co.  Tariff  Filing 

October  31. 1991. 

Take  notice  that  on  October  28. 1991. 
El  Paso  Natural  Gas  Company  ("El 
Paso"),  filed,  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory  Commission 
( "Commission")  Regulations  Under  the 
Natural  Gas  Act  and  section  22.6 
contained  in  the  General  Terms  and 
Conditions  of  its  Second  Revised 
Volume  No.  1  Tariff.  Third  Revised 
Sheet  No.  lOOB  reflecting  the 
conHdential  nature  of  the  Gas  Inventory 
Charge  and  Gas  Cost  Ceiling  Charge 
rates  to  be  effective  November  1. 1991. 

E!  Paso  states  that  on  August  30. 1991. 
at  Docket  No.  RP88-44-019.  El  Paso 
tendered  certain  tariff  sheets,  to  be 
effective  September  1, 1991.  in 
compliance  with  the  "Stipulation  and 
Agreement  in  Settlement  of  Rate  and 
Related  Proceedings"  filed  August  31. 

1990.  as  amended  October  5, 1990.  at 
Docket  Na  RP88-44-000.  et  al.  El  Paso 
states  that  included  in  the  tariff  sheets 
comprising  the  fding  were  certain  tariff 
sheets  establishing  a  new  section  22 
contained  in  the  General  Terms  and 
Conditions  of  El  Paso's  Volume  No.  1 
Tariff  which  sets  forth  provisions  for  a 
Gas  Inventory  Charge  mechanism. 
Section  22.8,  Fihng  with  Commission. 
states  that  "Seller  shall  file  with  the 
Commission  at  least  seventy-two  (72) 
hours  before  the  effective  date.  •  *  • 
the  Gas  Inventory'  Charge  rates  and  the 
Gas  Cost  Ceiling  Charge  rates  and  the 
period(s)  during  which  such  rates  will  t>e 
in  effect"  El  Paso  states  that  it  intends 
to  implement  a  GIG  Sales  Service 
Agreement  with  Southwest  Gas 
Corporation  to  be  effective  November  1. 

1991.  Accordingly,  El  Paso  states  that  it 
is  tendering  for  filing  and  acceptance 
Third  Revised  Sheet  No.  lOOB  to  be 
effective  November  1. 1991  and  is 
requesting  confidential  treatment  of  the 
Gas  Inventory  Charge  and  Gas  Cost 
Ceiling  Charge  rates  until  December  1. 
1991. 

El  Paso  respectfully  requests  that,  for 
the  same  reasons  set  forth  in  the 
Commission's  order  on  rehearing  in 
Natural  Gas  Pipeline  Company  of 
America.  Docket  Nos.  CP89-1281-010 
and  TA90-l-28-4)03.  issued  June  11, 
1991.  the  Commission  keep  such  rates  to 


be  effective  November  1. 1901 

confidential  until  December  1, 1991.  El 
Paso  proposes  to  file  with  the 
Commission  each  month  thereafter  the 
Gas  Inventory  Charge  rates  and  Gas 
Cost  Ceiling  Charge  rates  in  effect  for 
that  particular  month  and  will  request 
that  the  Commission  keep  the  rates 
confidential  until  the  end  of  the  month. 
El  Paso  states  that  at  the  end  of  the 
month  it  will  post  on  its  electronic 
bulletin  board  the  Gas  Inventory  Charge 
end  the  Gas  Cost  Ceiling  Charge  rates 
which  were  in  effect  for  that  particular 
month. 

El  Paso  states  that  it  is  submitting 
concurrently  therewith,  but  under 
separate  cover  letter,  a  schedule  setting 
forth  its  actual  Gas  Inventory  Charge 
and  Gas  Cost  Ceiling  Charge  rates  for 
the  month  of  November,  1991  requesting 
that,  pursuant  to  SS  385.1112  and  38ail2 
of  the  Rules  of  Practice  and  Procedure, 
such  information  be  treated  as 
confidential  and  privileged. 

El  Paso  respectfully  requests  that  the 
Commission  accept  the  tendered  tariff 
sheet  for  filing  and  permit  it  to  become 
effective  on  November  1. 1991. 

El  Paso  states  that  copies  of  the  filing 
were  serv'ed  upon  all  interstate  pipeline 
system  sales  customers  of  EI  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  7, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  C«sheU. 
Secretary. 

(FR  Doc.  91-28836  Filed  11-6-91:  8  45  amj 
BltUMQ  CODE  STU-OI-M 


(Docket  Nos.  TQ92-2-24-000  and  TQ92-2- 
24-0011 

Equltrans,  Inc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

N'ovemtter  1. 1901. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  October  3a  1991, 
tendered  for  filing  the  following  tariff 


sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  to  become  effective 
December  1, 1981: 

Thirty-First  Revised  Sheet  No.  10 
Twenty-Second  Revised  Sheet  No.  34 

As  alternate  tariff  sheets.  Equitrans 
submits  the  following: 

Alternate  Thirty-First  Revised  Sheet  No.  10 
Alternate  Twenty-Second  Revised  Sheet  No. 
34 

Equitrans  states  that  the  primary  tariff 
sheets  are  being  filed  in  accordance 
with  S9  154.306  and  154-304(c)  of  the 
Commission's  Regulations  and  section 
19  of  Equitrans'  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

Equitrans  states  that  the  alternate 
tariff  sheets  are  being  filed  to  implement 
the  pending  certification  before  the 
Commission  in  Docket  No.  CP92-109- 
000.  to  provide  firm  sales  service  of  up 
to  50,000  dekatherm  (Dth)  per  day  of 
natural  gas  to  Texas  Eastern 
Transmission  Corporation  during  the 
winter  season  of  November  through 
March. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  8, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lots  D.  Cashell 
Secretary. 

(FR  Do&  91-26837  Filed  11-6-91:  8:45  am| 
BtlXINO  COM  srir-tMi 


(Docket  No.  RP91-1 10-0041 

Great  Lakes  Gas  Transmission  Limited 
Partnerstiip:  Proposed  Cttanges  In 
FERC  Gas  Tariff 

November  1. 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
( "Great  Lakes ")  on  October  30, 1991 
tendered  for  filing  revised  sheets  to  its 
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FERC  Gas  Tariff  to  be  effective  April  1, 
1991. 

Great  Lakes  states  that  these  tariff 
sheets  were  filed  to  amend  a  previously 
filed,  and  accepted,  tariff  filing  to  reflect 
'he  appropriate  rates  and  tariff  sheet 
pagination  since  the  filing  of  Great 
Lakes'  RP90-20  settlement  rates  on 
October  23. 1991.  to  be  effective  May  1. 
1990. 

Great  Lakes  states  that  copies  of  the 
filing  were  served  on  all  of  Great  Lakes' 
customers  and  the  Public  Service 
Commissions  of  Minnesota.  Michigan 
and  Wisconsin. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Ener^  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20428.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  AH  such  protests  should  be  filed 
on  or  before  November  8. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretory. 

(FR  Doc.  91-26838  Filed  11-6-91:  8:45  am| 
siUMQ  cooE  srir-SMi 

(Docket  No.  RP91-144-0011 

Great  Lakes  Gat  Transmission  Limited 
Partnerstdp;  Proposed  Changes  in 
FERC  Gas  Tariff 

November  1. 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("Great  Lakes")  on  October  30, 1991 
tendered  for  filing  revised  sheets  to  its 
FERC  Gas  Tariff  to  be  effective  June  1. 
1991. 

Great  Lakes  states  that  these  tariff 
sheets  were  filed  to  amend  a  previously 
filed,  and  accepted,  tariff  filing  to  reflect 
the  appropriate  rates  and  tariff  sheet 
pagination  since  the  filing  of  Great 
Lakes'  RP90-20  settlement  rates  on 
October  23, 1991,  to  be  effective  May  1. 
1990. 

Great  Lakes  states  that  copies  of  the 
filing  were  served  on  all  of  Great  Lakes' 
customers  and  the  Public  Service 
Commissions  of  Minnesota,  Michigan 
and  Wisconsin. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 


of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  8. 1991.  Protests 
tvill  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CmML 

Secretary.  | 

(FR  Doc.  91-26830  Filed  11-6-91:  8:45  am| 

BILUNO  COM  SnT-SMI 


(Docket  No.  RP91-148-0011 

Great  Lakes  Gas  Transmission  Limited 
Partnership:  Proposed  Changes  In  Gas 
Tariff 

Noveml)er  1, 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
( "Great  Lakes")  on  October  30, 1991 
tendered  for  filing  revised  sheets  to  its 
FERC  Gas  Tariff  to  be  effective  June  1, 
1991. 

Great  Lakes  states  that  these  tariff 
sheets  were  filed  to  amend  a  previously 
filed,  and  accepted,  tariff  filing  to  reflect 
the  approximate  rates  and  tariff  sheet 
pagination  since  the  filing  of  Great 
Lakes'  RP90-20  settlement  rates  on 
October  23. 1991.  to  be  effective  May  1. 
1990. 

Great  Lakes  states  that  copies  of  the 
filing  were  served  on  all  of  Great  Lakes' 
customers  and  the  Public  Service 
Commissions  of  Minnesota.  Michigan 
and  Wisconsin. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
625  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  Al|  such  protests  should  be  filed 
on  or  before  November  8, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.CmhelL 

Secretory. 

(FR  Doc.  91-28840  Filed  11-6-91:  8:45  am| 
•iLiJNO  cooc  sriT-ei-ii 


(Docket  No.  TAt3-t<59-<K>1 1 

K  N  Energy,  Inc;  Proposed  Cttanges  in 
FERCGaaTariH 

Noveml>er  1. 1991. 

Take  notice  that  K  N  Energy.  Inc. 
("K  N")  on  October  29. 1991  requested 
permission  to  withdraw  from  its  annual 
PGA  the  report  entitled  '"Order  451 
Negotiations  "  (Schedule  Dl,  Text  IDlO) 
and  requested  a  waiver  with  regard  to 
segregating  billing  adjustments  by  debit 
and  credit  prior  to  calculation  o' 
carrying  charges. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  HE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  8. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell 
Secretary. 

(FR  Doc.  91-28541  Filed  11-6-91:  8:45  am) 
BNJJNG  cooc  STn-SI-ll 


(Docket  Na  TA91-2-15-002] 

Mid  Louisiana  Gas  Co.;  Compliance 
Filing 

October  31. 1991. 

Take  notice  that  Mid  Louisiana  Gas 
Company  ("Mid  Louisiana")  on  October 
28, 1991.  tendered  for  filing  as  part  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  the  Tariff  Sheets  and 
proposed  effective  dates  as  set  forth 
below: 


Si4ter9eding 

Proposed 
effect  date 

Sob.  EiBhty- 

Eighty-TNrd 

Sept  1.  1991. 

Fourth 

Revised 

Revised 

Sheet  No  3a. 

Sr>ee(  No.  3a. 

Sub.  EigMy- 

Sub-Eiflhty- 

Sept  1.  1991. 

Rfth  Revised 

Fourth 

Sheet  No.  3a. 

Revised 
Sheet  No  3a. 

Sub.  EigMy- 

Sub.egM^ 

Oct.  1. 1991. 

Sixth  Revised 

Fifth  Revised 

Sheet  Na  3a. 

Sheet  Na  3a. 

Sub.  BgMy- 

Sub.Bgn^ 

Nov  1.  1991 

Sevenlh 

SudhRMiiaed 

Re«WMl 

Sheet  No.  3a. 

Sheet  No  3a. 

37000 
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Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Tariff  Sheets  is  to 
reflect  a  revision  in  its  unrecovered 
purchased  gas  cost  surcharge  in 
comphance  with  the  Commission's  order 
issued  on  September  27, 1991. 

Mid  Louisiana  states  that  copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practine  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  7, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CaahcU. 
Secretary. 

[FR  Doc.  91-26842  Filed  11-8-91:  8:45  amj 
anxmc  code  <7i7-«i-m 


(Docket  No.  TQ92- 1-27-000] 

Nortti  Penn  Gas  Co;  Proposed 
Changes  in  FERC  Gas  Tariff 

Novemtwr  1, 1991. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  October  30. 
1991,  tendered  for  filing  Ninth  Revised 
Sheet  No.  3A  to  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1. 

North  Penn  states  that  the  revised 
tariff  sheet  is  being  filed  pursuant  to 
section  14  of  the  General  Terms  and 
Conditions  of  North  Penn's  FERC  Gas 
Tariff  to  reflect  changes  in  the  cost  of 
gas  for  the  period  December  1, 1991 
through  February  29. 1992  and  is 
proposed  to  be  effective  December  1, 
1991.  The  proposed  change  reflects  a 
decrease  in  the  average  cost  of  gas  for 
the  G-1  Rate  Schedule  of  $1.41086  per 
Mcf. 

While  North  Penn  believes  that  no 
other  waivers  are  necessary  in  order  to 
permit  this  filing  to  become  effective 
December  1, 1991.  as  proposed.  North 
Penn  respectfully  requests  waiver  of  any 
of  the  Commission's  Rules  and 
Regulations  as  may  be  required  to 
permit  this  filing  to  become  effective 
December  1, 1991. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  sta* 


commissions  shown  on  the  attached 
service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  12, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caahell, 
Secretary. 
|FR  Doc.  91-26843  Filed  ll-«-91:  8:45  am] 

BILUNO  COOe  a717-01-ll 


[Docket  No.  TQ92-1-2&-0001 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  1. 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
October  31. 1991.  tendered  for  filing  the 
following  revised  tariff  sheets  listed  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.l: 

2nd  /  Eighty-Eighth  /  Sheet  No.  3-A 
2nd  /  Second  Revised  Sheet  No.  3-A.l 
2nd  /  Sixty-Fifth  Revised  No.  3-B 
2nd  /  Twelfth  Revised  Sheet  No.  3-B.l 

The  proposed  effective  date  of  these 
tariff  sheets  is  December  1. 1991. 

Panhandle  states  that  these  tariff 
sheets  filed  herewith  reflect  a 
commodity  rate  increase  of  27.84<  in  the 
projected  purchased  gas  cost  component 
computed  in  accordance  with  section 
18.2  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff.  The 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  changes  to 
Panhandle's  Dl  and  D2  demand  rates: 
(1)  An  increase  of  S0.22  for  Dl  and  (2)  no 
change  for  D2  in  accordance  with 
section  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(pipeline  suppliers'  demand  costs). 

Panhandle  further  states  the  above 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  §  154.308  (Quarterly 
PGA  Filing)  of  the  Commission's 
Regulations  and  pursuant  to  sections 
18.1  and  18.4  (Purchased  Gas  Demand 
Rate  Adjustments  by  Pipeline  Suppliers) 
of  Panhandle's  FERC  Gas  Tariff. 
Original  Volume  No.  1  to  reflect  the 


changes  in  Panhandle's  jurisdictional 
sales  rates  effective  December  1. 1991. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  such 
'motions  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  12. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Loia  D.  Caahell. 
Secretary. 
|FR  Doc.  91-26844  Filed  11-6-91;  8:45  am) 

BHJJNO  COOE  a717-01-ll 


[Docket  Nos.  RP91-S3-006] 

Panhandle  Eastern  Pipe  Line  Co.; 
'  Proposed  Changes  in  FERC  Gas  Tariff 

November  1, 1991.. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
October  29. 1991,  tendered  for  filing  the 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1  and 
Original  Volume  No.  2.  as  reflected  on 
appendix  A  attached  to  the  filing. 

The  subject  tariff  sheets  bear  a 
proposed  effective  date  on  November  1. 
1991. 

On  July  10. 1991  Panhandle  submitted 
an  Offer  of  Settlement  in  connection 
with  the  above-referenced  proceedings. 
The  Commission  issued  an  order  on 
August  Z,  1991  which  approved  the 
Stipulation  and  Agreement  dated  July 
10, 1991.  An  order  granting  Requests  for 
Clarification  and  Denying  Request  for 
Rehearing  was  issued  September  25. 
1991. 

Pursuant  to  article  II.  section  2  of  the 
Settlement,  Panhandle  submitted  a 
report  (including  supporting 
workpapers)  which  shows:  (a)  The 
determination  of  repayment  amounts 
calculated  in  accordance  with  article  II. 
section  3  and  (b)  the  determination  of 
amounts  which  shall  be  paid  to 
Panhandle  calculated  in  accordance 
with  Article  II,  section  4.  The  revised 


I    I 
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tariff  sheets  included  in  appendix  A 
herein  reflect  the  actual  amounts  due 
from  customers  governed  by  article  II  of 
the  Settlement  and  the  Volumetric 
Surcharge  pursuant  to  article  IL  section 
8. 

On  June  28. 1991  in  Docket  No.  RP91- 
165  the  Commission  approved  revised 
tariff  sheets  which  permitted  panhandle 
to  implement  a  system  of  electronic 
funds  transfer  for  payments  by  its  sales 
and  transportation  customers. 
Accordingly,  Panhandle  has  updated 
Tariff  Sheet  No.  43-14.4  to  reflect 
payments  by  electronic  funds  transfer. 

Panhandle  states  that  the  revised 
tariff  sheets  also  refiect  Panhandle's  (1| 
Quarterly  PGA  filing  effective 
September  1. 1991  in  Docket  No.  TQ91- 
4-2ft-000  and  TM91-10-28-000.  and  (2) 
Annual  Charge  Adjustment  (ACA)  filed 
in  Docket  No.  TM91-1-28-000  and  made 
effective  October  1. 1991. 

Panhandle  states  that  copies  of  the 
filing  has  been  sent  to  all  affected  sales 
and  transportation  customers,  affected 
state  commissions  and  all  parties  on  the 
service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  aile  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  8. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoUD.CaaheU.  { 

Secretary. 

(FR  Doc.  91-28845  Filed  11-6-91;  8:45  am) 
eauMQ  CODE  ariT-oi-M 

[Docket  No.  TQ92-1-30-000] 

Trunidlne  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

November  1. 1991. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  October  31. 
1991  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

Eighty -Eighth  Revised  Sheet  No.  ^A 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  December  1, 1991. 

Trunkline  states  that  the  instant  filing 
reflects  a  commodity  rate  decrease  of 


(11.76«)  per  Dt.  In  projected  purchased 
gas  cost  component. 

Trunkline  states  that  the  tariff  sheet  is 
being  filed  in  accordance  with  §  154.308 
(quarteriy  PGA  filing)  of  the 
Commission's  Regulations  and  pursuant 
to  section  18  (Purchase  Gas  Adjustment 
Clause)  of  the  General  Terms  and 
Conditions  in  Trunkline's  FERC  Gas 
Tariff.  Original  Volume  No.  1.  Trunkline 
states  that  copies  of  this  filing  have  been 
served  on  all  jurisdictional  sales 
customers  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington. 
DC  20426,  in  accordance  with  §  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Cashell. 
Secretar}'. 

(FR  Doc.  91-26846  Filed  11-6-91;  8:45  am) 
BIUJNG  COOE  6717-01-M 

(Docket  Na  RP91-54-0071 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

November  1. 1991. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  October  29. 
1991.  tendered  for  filing  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  Nos.  1  and  2  as  reflected  in 
appendix  A  attached  to  the  filing. 

The  subject  tariff  sheets  bear  a 
proposed  effective  date  of  November  1. 
1991. 

Trunkline  states  that  on  July  10. 1991 
Trunkline  submitted  an  Offer  of 
Settlement  in  connection  with  the 
above-referenced  proceeding.  The 
Commission  issued  an  order  on  August 
2. 1991  which  approved  the  July  10. 1991. 
Stipulation  and  Agreement  (Settlement). 
Pursuant  to  article  IV  of  Trunkline's 
Settlement,  the  effectiveness  of 
Trunkline's  Settlement  was  dependent 
on  Commission  approval  of  Panhandle 


Eastern  Pipe  Line  Company's  Stipulation 
and  Agreement  dated  July  10. 1991  in 
Docket  No.  RP91-52-000  and  Docket  No. 
RP91-5J-000  (and  related  proceedings). 
That  Stipulation  and  Agreement,  and 
Trunkline's  Settlement  as  well,  became 
effective  October  25. 1991. 

Trunkline  further  states  that  pursuant 
to  article  (L  section  2  of  the  Settlement. 
Trunkline  is  submitting  a  detailed  report 
(including  supporting  workpapers) 
showing  the  determination  of  amounts 
which  shall  be  paid  to  Trunkline 
calculated  in  accordance  with  article  U. 
section  4.  and  the  determination  of 
repayment  amounts  calculated  in 
accordance  with  article  U.  section  3.  The 
revised  tariff  sheets  included  in 
appendix  A  also  reflect  the  actual 
amounts  due  from  customers  as 
governed  by  article  II.  section  4  and  the 
volumetric  surcharge  pursuant  to  article 
II,  section  B  of  the  Settlement. 

The  revised  tariff  sheets  also  reflect 
Trunkline's  Flex  PGA  filed  in  docket  No. 
TF92-1-3O-000  to  be  effective  November 
1. 1991. 

Trunkline  stales  that  copies  of  the 
filing  has  been  sent  to  all  affected  sales 
and  transportation  customers,  affected 
state  commissions  and  all  parties  on  the 
service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
625  North  Capitol  Street  NE.. 
Washington.  DC  20428,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  6. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wjll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lots  D.  Cashell. 

Secretary. 

[VR  Doc.  91-26847  Filed  11-6-91;  8:45  am) 
BtLUNQ  COOE  cru-ei-n 


(Docket  No.  TO92-1-56-0001 

Valero  Interstate  Transmission  Co.; 
Proposed  Ctwngos  In  FERC  Gas  Tariff 

November  1, 1991. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco").  on 
October  31. 1991  tendered  for  filing  the 
following  tariff  sheet  as  required  by 
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Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  such  provisions: 

FERC  Cos  Tariff.  First  Revised  Volume  No.  2 
1st  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A.  The  change  in  rates  to 
Rate  Schedule  S-3  includes  an  increase 
in  purchased  gas  cost  of  $0.8700  per 
MMBtu. 

The  proposed  effective  date  of  the 
above  filing  is  December  1, 1991.  Vltco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  December  1, 
1991. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-2684a  Filed  ll-fl-K;  8:45  am] 

BILLING  COOe  6717-01-11 


(OocXet  No.  RP92-21-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  4, 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  November  1, 
1991,  tendered  for  filing  the  following 
'Eriff  sheets  to  be  included  in  its  FERC 
Gds  Tariff,  First  Revised  Volume  No.  1: 

Third  Revised  Sheet  Kos.  116  and  117 
•■^ei-ond  Revised  Sheet  Nos.  120  and  121 
Kir  St  Revised  Sheet  Nos.  127  through  129,  205. 
a>7,  212  through  221,  232,  233  and  248 

WNG  states  that  the  purpose  of  this 
lling  is  to  resolve  certain  tariff  issues 
vviiich  had  been  raised  by  parties  and 
bad  been  set  for  hearing  in  Docket  No. 
ilP89-183.  et  al.  The  specific  tariff 
changes  are  described  in  the  Statement 
if  the  Nature.  Reasons  and  Basis  for 
rropoaed  Tariff  Changes.  WNG  requests 


an  effective  date  of  December  1, 1991  for 
all  tendered  tariff  sheets. 

WNG  states  that  copies  of  its  filing 
were  served  by  overnight  express  mail 
to  the  active  parties  in  Docket  No.  RP89- 
183,  et  al.,  and  by  regular  mail  to  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  8. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-26908  Filed  11-6-91: 8:45  am] 

BILLJNa  COOE  •717-01-« 

[Docket  No.  RP91-177-003] 

Wyoming  Interstate  Co.,  Ltd^- 
Compliance  HIIng 

October  31. 1991. 

Take  notice  that  on  October  10. 1991 
Wyoming  Interstate  Company.  Ltd. 
(WIG)  pursuant  to  the  Commission's 
order  issued  September  26. 1991. 
submits  open  season  procedures  and 
tariff  provisions  setting  forth  the  form 
for  transportation  service  requests  for 
interruptible  transportation  service. 
WIG  states  that  the  procedures  will 
apply  to  requests  for  interruptible 
service  under  both  subpart  B  of  part  284 
of  18  CFR  (section  311  transportation] 
and  subpart  G.  WIG  states  that  although 
WIC  has  not  yet  accepted  the  open 
access  blanket  certificate  granted  by  the 
Commission  in  Docket  No.  RP9O-706, 
this  open  season,  which  will  commence 
immediately  and  continue  through 
October  24. 1991.  will  be  used  to 
establish  the  priority  of  service  dates 
that  will  apply  to  subpart  G  interruptible 
transportation  service  when  it  is 
initiated. 

WIC  also  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2  the  foUov/ing  tariff  sheets  with  the 
effective  date  of  July  1, 1991: 

Original  Sheet  No.  25 
Original  Sheet  No.  28 


Original  Sheet  No.  27 

WIC  states  that  it  has  provided  a  copy 
of  the  filing  to  each  party  on  the 
Commission's  official  service  lists  in 
Docket  Nos.  RP91-177  and  CP90-706. 
and  to  all  shippers  that  are  receiving  or 
who  have  requested  interruptible 
transportation  on  WIC. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  7, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc  91-26849  Filed  11-6-91: 8:45  am] 

WUJNO  COOC  •717-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  August  26,  Through  August 
30,1991 

During  the  week  of  August  26  through 
August  30, 1991,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  fist  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Peter  Almquist.  06/29/91,  HFA-0303 

Peter  Almquist  filed  an  Appeal  from  a 
denial  by  the  Director  of  the  Office  of 
Intelligence  Analysis  and  Support  of  a 
request  for  information  that  he  filed 
under  the  Freedom  of  Information  Act 
(FOLA).  In  his  Appeal,  Mr.  Almquist 
challenged  the  DOE's  refusal  to 
acknowledge  the  existence  of 
documents  responsive  to  his  request, 
and  requested  copies  of  the  unclassified 
portions  of  the  documents.  The  DOE 
determined  that  it  would  now  confirm 
that  it  does  possess  responsive 
documents.  Nevertheless,  it  further 
determined  that  these  documents 
continue  to  be  properly  classified  in 
their  entirety  and  are  therefore  exempt 
from  mandatory  disclosure  pursuant  to 
Exemption  1  of  the  FOIA.  Accordingly, 
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the  appeal  was  granted  in  part  and 
denied  in  part. 

Robert  D.  Carrell.  08/27/91.  LFA-0140 

Robert  D.  Carrell  filed  an  Appeal  from 
a  determination  issued  by  the  Richland 
Operations  Office  concerning  a  request 
for  information  which  he  submitted 
under  the  Privacy  Act  (PA).  Carrell 
sought  his  vendor  access  records  from 
Westinghouse  Hanford  Company 
(WHC),  the  prime  contractor  at 
Richland.  Richland  withheld  Carrell's 
vendor  access  investigation  records  on 
the  basis  that  these  records  were  not 
subject  to  the  PA.  The  DOE  determined 
that  the  records  were  not  created 
pursuant  to  WHC's  contract  with  the 
DOE  and.  therefore,  were  not  subject  to 
the  PA.  Accordingly,  the  appeal  was 
denied. 

Remedial  Order 

Powerine  Oil  Company.  08/30/91,  HRO- 
0085 
Powerine  Oil  Company  (Powerine) 
filed  a  Statement  of  Objections  to  a 
Proposed  Remedial  Order  (PRO)  issued 
to  it  on  July  22, 1982  by  the  Economic 
Regulatory  Administration  (ERA).  The 
PRO  alleged  that  Powerine,  a  refiner, 
violated  10  CFR  212.83  by  charging 
prices  in  excess  of  maximum  allowable 
levels  during  the  period  August  20, 1973 
through  September  30. 1979,  in  its  sales 
of  motor  gasoline  and  No.  2  oils.  The 
ERA  had  originally  requested  that 
Powerine  be  ordered  to  refund 
$12,225,606,  plus  interest.  However,  the 
ERA  subsequently  amended  the  PRO. 
and  alleged  a  smaller  amount  of 
overcharges.  In  considering  the  case,  the 
DOE  examined  many  complex 
arguments  about  the  proper 
interpretation  of  the  former  refiner  price 
regulations,  and  their  application  to 
Powerine's  specific  business  operations. 
The  DOE  found  that  Powerine  had  failed 
to  meet  its  burden  of  coming  forward 
with  evidence  to  contravene  the  prima 
facie  regulatory  violations  specified  in 
the  PRO.  Accordingly,  a  Final  Remedial 
Order  was  issued  which  directed 
Powerine  to  remit  overcharges  totalling 
$7,956,  934,  plus  interest  to  the  United 
States  Treasury. 

Refund  Applications 

Day  &  Zimmermann.  Inc..  08/29/91. 
RF272-77408 
The  DOE  issued  a  Decision  and  Order 
denying  a  refund  from  the  crude  oil 
overcharge  funds  to  Day  & 
Zimmermaim.  Inc.  (Day),  a  private 
contractor  for  the  Department  of  the 
Army  (Army).  Through  a  cost-plus 
contract  with  the  Army  during  the 
refund  period.  Day  was  reimbursed  for 
all  petroleum  purchases  it  made  in  the 


operation  of  an  Army  ammunition  plant. 
Despite  Day's  offer  to  credit  any  refund 
granted  back  to  the  Army,  the  DOE 
determined  that  Day  was  not  the  proper 
recipient  of  a  refund. 

Gulf  Oil  Corporation/Dunkirk  Aviation 
Sales  &  Service.  08/30/91  RR300-45 
The  DOE  Issued  a  Decision  and  Order 
concerning  the  Motion  for 
Reconsideration  filed  by  Dunkirk 
Aviation  Sales  &  Service  (Dunkirk)  in 
the  Gulf  proceeding.  In  its  Motion, 
Dunkirk  sought  a  refund  based  on 
gallons  for  which  it  did  not  receive  a 
refvmd  in  its  original  Application.  In 
claiming  these  additional  gallons, 
Dunkirk  cited  a  customer  listing  which 
demonstrated  that  Dunkirk  purchased 
more  refined  petroleum  product  than  it 
had  estimated  in  its  original 
Application.  Dunkirk  explained  why  the 
customer  listing  was  more  accurate  than 
its  estimate,  and  certified  that  the  Gulf 
figure  was  reasonable.  The  DOE  granted 
Dunkiri(  a  refund  of  $54. 

Sauvage  Gas  Company,  Inc/Joel 
Wilkinson,  Assignee  ofH.C.  Oil 
Company.  08/26/91.  RR308-8 
The  DOE  issued  a  Decision  and  Order 
granting  in  part  and  denying  in  part  a 
Motion  for  Reconsideration  submitted 
by  Joel  Wilkinson,  Assignee  of  H.C.  Oil 
Company  (H.C.  Oil)  in  the  Sauvage  Gas 
Company,  Inc.  (Sauvage]  special  refund 
proceeding.  In  two  prior  Decisions,  the 
DOE  found  that  H.C.  Oil  was  a  spot   ' 
purchaser  of  Sauvage  petroleum 
products  and,  therfore,  was  not  entitled 
to  a  refund.  In  the  present  Motion  for 
Reconsideration.  H.C.  Oil  stated  that  its 
purchases  should  be  evaluated  only 
with  respect  to  the  portion  of  the  refund 
period  in  which  it  was  in  business.  The 
DOE  agreed  with  H.C.  Oil.  On  the  basis 
of  the  DOE'S  evaluation  of  H.C.  Oil's 
purchases  during  the  shortened  period, 
it  determined  that  H.C.  Oil  was  a  spot 
purchaser  of  propane,  but  a  regular 
purchaser  of  butane  and  natural 
gasoline.  The  propane  portion  of  H.C. 
Oil's  Motion  was  denied,  and  the  butane 
and  natural  gasoline  portions  were 
granted.  The  total  volume  of  Sauvage 
petroleum  products  approved  in  this 
Decision  was  2.169.807  gallons,  and  the 
total  refund  granted  was  $6,218  ($4,040 
in  principal  and  $2,178  in  interest). 

Stan's  Union  Service  Mid-Valley 

Petroleum  Corp..  08/29/91  RF272- 
26539.  RF272-28038 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Subpart  V  crude  oil  special 
refund  proceeding.  Each  applicant  was  a 
reseller  or  retailer  of  petroleum  products 
during  the  period  August  19. 1973 
through  January  27, 1981.  Because 


neither  Applicant  demonstrated  that  it 
was  injured  due  to  the  crude  oil 
overcharges,  the  DOE  determined  that 
each  was  ineligible  for  a  crude  oil 
refund  and  denied  the  Applications. 

Texaco  Inc/Maitland  Texaco.  08/29/91 
RF321-1668,  RF321-9041 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  by  the  owners  of  a  retail 
outlet  that  was  a  direct  purchaser  of 
Texaco  refined  products.  One 
application,  filed  by  Robert  Devenport, 
was  denied  on  the  grounds  that  the 
applicant  had  failed  to  establish  that  he 
operated  the  station  at  any  time  during 
the  refund  period.  The  other  application, 
filed  by  Clifford  Chin,  the  owner  of  the 
outlet  during  part  of  the  refund  period. 
was  approved.  Mr.  Chin  did  not  seek  a 
refund  greater  than  the  $10,000  small 
claims  threshold  established  in  the 
Texaco  proceeding;  accordingly  he  was 
not  required  to  demonstrate  injury.  The 
total  refund  amount  granted  in  this 
Decision  is  $3,095  representing  $2,453  in 
principal  and  $624  in  interest. 

Refund  AppUcatioDS 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Alma  Scteol  Dwtnd  ar 

al. 
Atlantic  RichfiM  Co./ 

Joseph  Schroadar  •< 

al. 
Attantk:  RictitiaW  Co./ 

WWMnka  CM  Co.. 

Inc.«ra/. 

County  ot  Mooroa 

Ocfcarson.  Inc _ 

E.O.a..  Inc  /Oepartmant 

0*  Water  and  Po««r. 
E.D.G..  Inc./Rocky 

Horn*  Dairy.  Inc. 

Frad  L  Morgan - 

Gaorge  L  Wumtg _... 

Gult  O*  Corp  /Oiastany 

Oil  Co. 
GuH  ON  Corp./Hld»-A- 

Way-Laka«f  J/. 
QuH  Oil  Corp./HughM 

Main  Straet  Quit  •«  a/. 
Gulf  Oil  Corp./Janny  0« 

Co.  «ra/. 
Gulf  ON  Corp./Rydar 

Energy  Dittr1t>utk>n. 
GuH  OH  Corp./Tumaga 

Grocery  «f«/. 
Haatingt /krea  School 

Syitmalal. 
Kerfchoven-Murdock- 

Sunbarg  School 

Dictrict  «f  a/. 

LH.  Boaaiar,  Inc 

LH.  Boaaiar.  Inc 


RF272-78807 
RF304-3800 


B/30/91 
B/28/91 


RF304-6236        B/30/91 


RF272-e5307 
RF272-6a560 
RF311-13 

RF311-1 

RC272-135 
RC272-134 
RF300-17479 

RF300-16300 

RF300-1ie21 

RF300-11B2e 

RF300-17436 

RF300-iea05 

RF272-8ie21 

RF272-78713 


B/26/S1 
B/30/91 
B/2fl/91 

B/X/91 

B/27/91 
B/29/91 
B/29/91 

B/28/91 

B/29/91 

B/29/B1 

B/29/91 

B/28/91 

B/28/91 

B/29/91 


RF272-7206S  e/30/91 
RO272-720eS  I 
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Li*y  InduaMI  Cotfngi, 

RF272-«30ei 

B/27/OT 

Inc. 

UUy  Industrial  Coatings. 

RD272-63021 

Inc. 

UGM  Transport  Con>.-  -. 

RF272- 78729 

S/27/91 

Mwp^y  CM  Corp./Uoyd 

fV3<»-1350 

B/30/91 

H  Crais  CW  Co..  Inc. 

RF27a-«1611 

8/27/91 

Sc^ool  Oistnctaraf. 

Shea  Oa  Co/Grant  ft 

RF315-6242 

S/28/S1 

Stdnay  Shalafal'. 

Taaoro  Pairolauin 

RF326-2C0 

8/26/91 

Corp./H.a  SM4ey 

Ccostniciion  Cotp.  af 
1. 
Taxaco  Inc/Bamardo's 

RF321-815 

8/27/91 

Jmacoataf 

Taxaco  inc./LatMS 

RF321-07OO 

8/29/91 

Construction  Ca  a/a/. 

Texaco  Inc/Undtoy  Oi 

RF321-6583 

8/a/91 

Co.0t^. 

Texaco  Inc./ Stave's  Star 

RF321-7109 

8/27/91 

Taxaco  ef  a/. 

Texaco  Inc./Sunaet 

RF321-M02 

8/26/91 

Blvd.T«acoar«l 

Texaco  Inc/Vestai's 

RF32 1-8423 

8/28/91 

Texaco  at  si. 

This*  n.ve»  Fans  I.S.O. 

RC272-136 

8/29/91 

iS64 

DISMISSALS 

The  foUowiiig  submissions  were 
dismissed: 


Name 


A.G.  Van  Metre 

Alumax,  Inc 

Baca  County 

Bond  County  C  U  School  Ostnci 

02. 
Bratz  Oil  Corp 


City  ol  VWwtwrg 

Ctay  Gossar  Texaco.. 


ClovertendARCO.. 
O&R  Martlet.. 


Davis  Fuels,  \nc _ 

Oepartment  o«  VA  Medical  Canter.. 

Departrrient  of  Water _ 

Foster  County,  NO 

Freeway  Service  Center,  lnc„ 

Intotech  Managemertt,  Inc 

Keler's  Aiantic 

Lyons  Texaco _ 

McCoHums  Travel  Plaza 

Metro  Tructi  Plaza 

Pennington  Transtar  ft  Storage 

Pitts  and  Braderv  Inc 

Poplar  Whrte  Truck,  mc 

Prarie  ViNage  Skelly  Service..... 

Pnnce    Georges    C<5unty    Public 
Schools. 

Rogers  Tauco  #2 

Sooth  Texaco  Station 

Soutfiv»est  School  Corp.- _ 

SuiTiner.€c>dyv*e-Milier  School 

Sunny  Distributors _ 

Superior  Texaoo _ 

Total  Transportation,  Inc _ _. 

Toi»nship  at  East  Norriton.  PA 

Transcon  Lines __._ 


CcaaNa 


RF272-69577. 
RF272-75316. 
HF272-58111. 
RF272-79303. 

nF321-6319. 

RF321-9702. 

nF321-123. 

RF304-968& 

RF309-1185. 

RF321-9561. 

RF272-88724 

RF336-23 

RF272-fl5a63. 

RF304- 10746. 

RF272-61042. 

RF3O4-12064. 

RF321-8505. 

RF321-3200. 

RF321-3199. 

RF272-59579. 

RF304-10677. 

RF304-t2t)52. 

RF321-3198. 

RF272-7977q,,^^ 

RF321-13e8. 

RF321-9501. 

RF272-ei521. 

RF272-795S3 

RF304-6007. 

RF321-1314. 

RF272-75149. 

RF272-83548. 

RF304-12358. 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OfTice  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 


hours  of  1  pjD.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated-  October  31. 1991. 
Ceotge  B.  Brazoay. 
Office  of  Hearings  and  Appeals. 
Director, 

|FR  Doc.  91-26932  Piled  11-6-91: 8:45  am] 
MiMQCOOE  i«ea  w  n 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-402t-3] 

Acid  Rain  Advisory  Committee  "Opt- 
In"  Sut)Committee;  Open  Ueeting 

SUttMARV:  In  August  of  1990.  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 
Rain  Advisory  Committee  (AR.^C) 
which  would  provide  advice  to  the 
Agency  on  issues  related  to  the 
development  and  implementation  of  the 
requirements  of  the  acid  deposition 
control  title  of  the  Clean  Air  Act 
Amendments  of  1990. 

At  its  July  15-16  meeting.  ARAC 
established  an  "Op-In"  Subcommittee  to 
provide  advice  on  issues  related  to  the 
development  of  regulations  under  title 
IV.  section  410  of  the  Clean  Air  Act 
Amendments  of  1990.  This  section 
allows  sources  which  are  not  affected 
units  under  title  IV  to  participate  in  the 
allowance  market  by  electing  to  become 
affected  sources.  These  sources  include 
certain  utility  units,  industrial  units,  and 
process  sources  which  generate  sulfur 
dioxide  emissions  from  non-fossil  fuel- 
fired  combustion  devices.  Sources 
"opting  in"  to  the  allowance  system  will 
be  allocated  allowances  by  EPA  and, 
like  utilities,  will  be  able  to  bank  or 
trade  allowances  if  they  make 
reductions. 

OPEN  MEETma  DATES  AND  AODfTIONAL 
INFORMATION:  Notice  is  hereby  given 
that  the  ARAC  "Opt-In"  Subcommittee 
will  hold  its  second  open  meeting  on 
November  19  and  20  from  9  a.m.  to  5 
p.m.  at  the  Sheraton  Hotel,  Crystal  City, 
1800  Jefferson  Davis  Highway. 
Arlington,  VA  (703-486-1111),  The 
meeting  will  include  discussions  of 
baseline  data  requirements,  allowance 
allocation  issues  including  alternative 
baselines  and  applicable  emission  rates, 
and  permitting  and  "reduced  utilization" 
for  opt-ins. 

INSPECTION  OF  COMMriTEE  DOCUMENTS: 

All  documents  for  this  meeting  including 
a  more  detailed  meeting  agenda  will  be 
publicly  available  in  limited  numbers  at 


the  meeting.  Thereafter,  these 
documents  will  be  available  in  EPA  Air 
Docket  Number  A-90-39  in  room  1500  of 
EPA  headquarters.  401  M  Street  SW. 
Washington,  DC.  Hours  of  inspection 
are  9:30  a.m.  to  12  noon  and  1:30  to  3:30 
p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  "Opt-In"  Subcommittee 
and  its  activities,  contact  the  Acid  Rain 
Program  Hotline  at  617-641-5377. 

Dated:  November  1. 1991. 
Eila«n  B.  CUtnsen. 

Director,  Office  of  A  tmospheric  and  Indoor 
Air  Programs,  Off  ice  of  Air  and  Radiation. 
JFR  Doc.  91-29939  Filed  11-6-91;  8:45  am) 
BtLLMa  CODE  (sao-sfr^i 


(FRL-4027-81 

Approval  and  Promulgation  of  general 
Pennit  Revisions  for  the  State  of 
Louisiana 

agency:  U.  S.  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  general  permit 

modification. 

SUMMARY:  This  notice  revises 
notification  requirements  for  Louisiana 
Statewide  General  Permits  LAG55100O 
and  LAG558000.  These  permits 
authorize  discharges  to  waters  of  the 
United  States  from  publicly  and 
privately  owned  domestic  wastewater 
treatment  facilities  in  the  State  of 
Louisiana.  See  56  FR  11428  (March  18. 
1991);  56  FR  11435  (March  18, 1991). 
When  EPA  issued  those  genera!  permits 
it  inadvertently  required  facilities  to 
submit  multiple  application  forms. 
Accordingly  it  is  amending  the  permits 
to  clarify  submission  of  only  the  Notice 
of  Intent. 

DATES:  This  action  becomes  effective 
January  6, 1992  unless  adverse  or  critical 
comments  are  received  by  December  9, 
1991. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Wren 
Stenger,  Chief.  Municipal  Permits 
Section  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  relevant 
documents  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations:  US  EPA 
Region  6.  Municipal  Permits  Section 
(6W-PM).  11th  Floor,  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733.  or  Department 
of  Environmental  Quality.  Water 
Pollution  Control  Division,  P.O.  Bon 
82215,  Baton  Rouge.  Louisiana  70681- 
2215.  For  further  information  contact: 
Mr.  Tom  Hill,  Mtmicipal  Permits  Section 
(6W-PM).  Water  Division.  US  EPA 
Region  6, 1445  Ross  Avenue.  Dallas, 
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Texas  75202-2733  or  phone  (214)  655- 
7175  or  FTS  255-7175. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  these  permit  revisions  as 
noncontroversial  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  60  days  from  the  date  of  this 
Federal  Register  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  establish  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  60  days  from 
the  date  of  publication. 

Final  Action 

The  existing  wording  at  part  II.A.2  of 
the  referenced  permits  is  hereby  deleted. 
The  deleted  language  reads:  "2.  Any 
discharger  desiring  coverage  under  this 
General  Permit  shall  submit  a  (1)  Notice 
of  Intent  (2)  an  EPA  Form  3510-1 
General  Information,  (3)  and  EPA  Form 
3510-2E  Application  for  Facilities  Which 
Do  Not  Discharge  Process  Wastewater 
(Privately  Ovimed).  or  Standard  Form  A, 
Municipal  (EPA  Form  7550-22)  for 
Publicly  Owned  Treatment  Works. 
Dischargers  requesting  coverage  will  be 
notified  in  writing  of  authorization  to 
discharge  under  conditions  of  this 
permit." 

Part  II.A.2  of  the  permit  should  read 
and  is  hereby  changed  to  read: 
"Dischargers  desiring  coverage  under 
this  General  Permit  shall  submit  a  notice 
of  intent  that  includes  the  following 
information. 

1.  Name  of  responsible  individual  and 
phone  number. 

2.  Name,  description  and  location  of 
facihty. 

3.  Type  of  facility. 

4.  Design  flow  of  facility  and  receiving 
water. 

5.  Any  permit  numbers  assigned  to 
this  facility. 

6.  Mailing  address. 

7.  Ownership  status,  i.e..  Federal. 
State,  private  or  POTW. 

8.  Whether  facility  is  located  on 
Indian  Lands. 

9.  Brief  description  of  business  and 
the  relevant  SIC  codes.  Dischargers 
requesting  coverage  will  be  notified  in 
writing  of  the  authorization  to  discharge 
under  conditions  of  this  permit" 

Nothing  in  this  section  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revisions  to  any  pennit 
action.  Each  request  for  revisions  to  a 


permit  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Dated:  October  25. 1991. 
Kenton  Kirkpatrick. 

Acting  Director.  Water  Management  Division 

(ew-P). 

(FR  Doc  91-28860  FUed  11-6-01:  6:45  am) 

MLLWO  coot  MM-W-H 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Port  Everglades 
Auttiority,  et  sL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  \  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200076-001. 

Title:  Port  Everglades  Authority/ 
SeaEscape  Terminal  Agreement. 

Parties:  Port  Everglades  Authority; 
SeaEscape  Limited. 

Synopsis:  The  Agreement  would 
increase  the  maximum  private  vehicle 
parking  fee  the  port  is  permitted  to 
charge  "Scandinavian  Sun"  passengers 
from  $5.00  to  $6.00  per  day. 

Dated:  November  1. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  PoUdng, 

Secretary. 

(FR  Doa  91-26871  Filed  11-6-91;  8:45  am) 
BtuJNO  cooc  srso-OMi 


FEDERAL  RESERVE  SYSTEM 

The  Chase  Manhattan  Corporation; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 


22S.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225,21(a))  to  acquire  or 
•  control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  22. 
1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  The  Chase  Manhattan  Corporation. 
New  York.  New  York;  to  acquire, 
through  its  subsidiary,  Chase  Home 
Mortgage  Corporation.  Tampa.  Florida, 
certain  mortgage  servicing  rights  from 
Florida  Federal  Savings  Bank,  St. 
Petersburg.  Florida,  pursuant  to  S 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  1, 1991. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-26872  Filed  11-6-91;  8:45  amj 
BiujNO  coot  mo-ei-F 


57006 


Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Notices 


Community  Bankers,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
PerroissMe  Nonbanliing  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  {  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  9  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  I  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  pennis8'*"le  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  ccncentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  29, 
1991. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  Community  Bankers,  Inc., 
Granbury,  Texas:  to  engage  de  novo  in 
making  loans  and  other  extensions  of 
credit  pursuant  to  S  225.25(b)(1)  of  the 
Boards  Regulation  Y.  These  activities 
will  be  conducted  in  North  CenL'al 
Texas. 


Board  of  Governors  of  the  Federdl  Reserve 
Syslem,  November  1, 1991. 
landfigr  |.  fohawM, 
Associate  Secretary  of  the  Board. 
jFR  Doc.  91-26^73  Filed  11-6-91;  8:45  am) 
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James  W.  Cravens,  et  al.;  Change  in 
Bani(  Control  Notices;  Acquisitions  of 
Shares  of  Bsnits  or  Banic  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
'  of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  29. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  James  W.  Cravens,  James  P. 
Cravens,  and  Mark  C.  Fishen  to  acquire 
an  additional  23.66  percent  of  the  voting 
shares  of  Ocheyedan  Bancorporation. 
Ocheyedan,  Iowa,  for  a  total  of  100 
percent,  and  thereby  indirectly  acquire 
Ocheyedan  Savings  Bank,  Ocheyedan, 
Iowa. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Ben  Lovell  Cundiff,  Nashville, 
Tennessee;  to  retain  25.53  percent,  and 
to  acquire  an  additional  12.05  percent, 
as  well  as  an  option  to  purchase  with  a 
proxy  for  the  right  to  vote  an  additional 
15  percent  of  the  voting  shares  of  Trigg 
Bancorp,  Inc.,  Cadiz,  Kentucky,  for  a 
total  of  52.58  percent,  and  thereby 
indirectly  acquire  Trigg  County  Fanners 
Bank,  Cadiz,  Kentucky. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  November  1. 1991. 
fennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
jFR  Doc.  91-26874  Filed  11-6-91:  8:45  am] 
■RXiNa  cooc  stio-vt-r 


Hrst  National  Bancorp;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  5  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  lo 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal  . 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  ofHces  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
November  29. 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  National  Bancorp,  Gainesville. 
Georgia;  to  merge  with  First  National 
Bancshares  of  Paulding  County,  Inc. 
Dallas,  Georgia,  and  thereby  indirectly 
acquire  First  National  Bank  of  Paulding 
County,  Dallas,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
Syslem.  November  1. 1991. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-26875  Filed  11-6-91:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
[File  No.  912-3160] 

Nestle  Food  Co.;  Proposed  Consent 
Agreement  Vinth  Analysis  To  AM 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMAftv:  in  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
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agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  California-based 
marketer  of  Carnation  Coffee-mate 
Liquid  from  misrepresenting  the  amount 
of  total  fat.  saturated  fat,  or  cholesterol 
in  Coffee-mate  Liquid  or  any  other  milk 
product  or  non-dairy  substitute,  relative 
to  the  serving  size  depicted  in  its 
advertisements  or  promotional 
materials. 

DATES:  Conunents  must  be  received  on 
or  before  January  6, 1992. 
AOORESSCS:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St  and  Pa.  Ave..  NW.. 
Washington,  DC  205aa 
FOR  RmTHEn  MF0RMAT10N  CONTACT: 

C.  Lee  Peeler.  FTC/&-4002.  V\/ashington. 
DC  2058a  (202j  326-3090. 
SUPPiCMENTARV  INFORMATiON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721. 15  U.S.C 
46  and  %  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  follovdng  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  wriU 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  tvith 
§  4.9(b)(6J(ii)  of  the  Commission's  rules 
of  pracUce  (16  CFR  4.9(b)(6)(ii)). 

Nestle  Food  Company,  a  Corporation: 
Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  into 
certain  acts  and  practices  of  Nestle 
Food  Company,  formerly  known  as 
Carnation  Company,  a  Delaware 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondent  and 
it  now  appearing  that  proposed 
respondent  and  Nestle  Beverage 
Company  (hereinafter  collectively 
referred  to  as  "the  companies"),  both  of 
ivhich  are  wholly  owned  subsidiaries  of 
Nestle  Holdings.  Inc..  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  or  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Nestle  Food  Company  and  Nestle 
Beverage  Company,  by  their  duly 
authorized  officers,  and  their  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that 

1,  The  companies  are  corporations 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Delaware,  with  the  o^ices  of 


Nestle  Food  Company  and  its  principal 
place  of  business  located  at  800  North 
Brand  Boulevard.  Glendale.  California 
91203.  and  the  offices  of  Nestle  Beverage 
Company  and  its  principal  place  of 
business  located  at  345  Spear  Street 
San  Francisco,  California  94105. 

2.  The  companies  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  The  companies  waive:  (a)  Any 
procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  finding  of  fact  and 
conclusion  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Conunission.  it  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  the  companies, 
in  which  event  it  will  take  such  issue 
and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  companies  that  the 
law  has  been  violated  as  alleged  in  the 
attached  draft  complaint  or  that  the 
facts  as  alleged  in  die  attached  draft 
complaint  other  than  the  jurisdictional 
facts,  are  true. 

6.  The  Agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequenUy 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  the 
companies:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  here  attached 
and  its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding:  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  as  other  orders  and  may  be 
altered,  modified  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 


Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  signed  order  to  the  companies' 
addresses,  as  stated  in  this  Agreement 
shall  constitute  service.  The  complaint 
may  be  used  in  constructing  the  terms  of 
the  order,  and  no  agreement 
understanding,  representations,  or 
interpretation  not  contained  in  the  order 
or  this  A^eement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  The  companies  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  ttiey 
have  fully  complied  with  the  order.  'The 
companies  further  understand  that  they 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the  term 
"milk  product"  shall  mean  any  product 
for  which  a  federal  standard  of  identity 
has  been  established  under  21  CFR  part 
131  as  currently  in  effect  as  of  the  date 
of  this  Order. 

For  purposes  of  this  Order,  the  term 
"non-dairy  substitute"  shall  mean  any 
product  which  is  commonly  used  as  a 
substitute  for  a  milk  product  which,  for 
purposes  of  this  Order,  shall  include  but 
not  be  limited  to  any  non-dairy  creamer. 

I 

//  is  ordered  that  Nestle  Food 
Company,  formerly  known  as  Carnation 
Company,  and  NesUe  Beverage 
Company  (collectively  "the 
companies"),  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives  and  employees.  direcUy 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  offering  for  sale, 
sale  or  distribution  of  any  food,  in  or 
affecting  commerce  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  Grom: 

A.  Misrepresenting  in  any  manner. 
direcUy  or  by  implication,  through 
numerical  or  descriptive  terms  or  any 
other  means,  the  absolute  or 
comparative  amount  of  total  fat 
saturated  fat  or  cholesterol  in  any  milk 
product  or  any  non-dairy  substitute:  and 

B.  Misrepresenting  in  any  manner. 
directly  or  by  impUcation.  through 
numerical  or  descriptive  ternu  or  any 
other  means,  the  existence  or  amount  of 
total  fat  saturated  fat  or  cholesterol  in 
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any  milk  product  or  non-dairy  substitute 
relative  to  the  serving  size  or  amount 
customarily  consumed  for  any  particular 
use  being  advertised  or  promoted. 

Provided,  however.  That  nothing  in 
provisions  A  and  B  above  shall  prohibit' 
any  representation  as  to  the  amount  of 
total  fat,  saturated  fat  or  cholesterol  in 
any  milk  product  or  non-dairy  substitute 
if  such  representation  is  speciHcally 
permitted  in  labeling,  for  the  serving  size 
advertised  or  promoted  for  such 
product,  by  regulations  promulgated  by 
the  U.S.  Food  and  Drug  Administration 
pursuant  to  the  Federal  Food.  Drug  and 
Cosmetic  Act. 

n 

Tnis  Order  shall  not  apply  to  an 
unaffiliated  purchaser  of  the  assets  of 
the  dairy  currently  owned  by  Nestle 
Food  Company  and  located  in  Phoenix. 
Arizona,  provided  that  the  sale  of  such 
dairy's  assets  are  conducted  in  a 
manner  consistent  in  all  material 
respects  with  the  description  and  terms 
of  that  sale  as  set  forth  in  the  attached 
letter,  dated  October  16. 1991.  from 
Nestle  food  Company  to  Federal  Trade 
Commission  staff,  and  provided  further 
that  Nestle  Food  Company  shall  remain 
responsible  under  the  terms  of  this 
Order  for  any  representation  made,  as 
covered  by  Part  I  of  this  Order,  for  any 
milk  product  or  non-dairy  substitute 
marketed  under  a  trademark  of  Nestie 
Food  Company. 

lU 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of 
dissemination  of  the  representation,  the 
companies,  or  their  successors  and 
assigns,  shall  maintain  and,  upon 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  copies  of: 

A.  All  materials  that  were  relied  upon 
by  the  companies  in  disseminating  any 
representation  covered  by  this  Orden 
and 

B.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
any  representation  that  is  covered  by 
this  Order. 

IV 

//  is  further  ordered  that  the 
companies  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  companies,  such 
as  dissolution,  assignment  or  sale, 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  companies  which  may 


affect  compliance  obligations  arising  out 
of  this  Order. 


It  is  further  ordered  that  the 
companies  shall,  within  thirty  (30)  days 
after  service  upon  them  of  this  Order, 
distribute  a  copy  of  this  Order  to  each  of 
their  operating  divisions,  to  each  of  their 
managerial  employees,  and  to  each  of 
their  officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation  or 
placement  of  advertising  or  other 
material  covered  by  this  Order. 

VI 

It  is  further  ordered  that  the 
companies  shall,  within  sixty  (60)  days 
after  service  of  this  Order  and  at  such 
other  times  as  the  Commission  may 
require,  file  vyith  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  Order. 

Attachment  A 

October  16. 1991 

Michelle  Rusk,  Esq.. 

Anne  Maher,  Esq. 

Federal  Trade  Commission.  Washington, 

D.C.  20680 
Dear  Ms.  Rush  and  Ms.  Maher 

I  am  representing  Nestle  Food  Company  in 
the  sale  of  the  assets  of  its  Phoenix  dairy 
operation.  The  following  is  some  information 
about  the  proposed  sale  of  the  dairy  which 
we  believe  is  relevant  to  excluding  it  from  the 
proposed  Order. 

First,  and  perhaps  most  importantly.  Nestle 
Food  Company  is  only  selling  assets  of  the 
dairy  located  in  Phoenix.  Arizona  to  an 
una^iliated  entity.  Those  assets  are  valued  at 
less  the  1%  of  the  total  value  of  the  Nestle 
Food  Company. 

Secondly,  to  assist  in  promoting  a  smooth 
transition  of  the  sale  of  the  assets  by  the 
Nestle  Food  Company  to  the  unaffiliated 
entity.  Nestle  Food  Company  will  be 
licensing  the  new  owner  to  use  certain  of  its 
trademarks  for  a  limited  period  of  time. 
Under  the  terms  of  the  trademark  license, 
Nestle  will  have  the  ability  to  reasonably 
control  the  latieling  and  advertising  of 
products  that  display  a  Nestle  trademark. 

Thirdly,  the  dairy  operation  is  a  regional 
stand-alone  business.  It  manufactures  milk. 
sour  cream,  cottage  cheese  and  the  like.  The 
dairy  does  not  manufacture  any  of  the 
products  promoted  in  the  alleged  violative 
advertising. 

Fourthly,  while  a  minority  of  the 
shareholders  of  the  proposed  purchaser 
include  a  present  and  a  former  Carnation 
employee,  none  of  the  shareholders  had  any 
responsibility  or  involvement  in  the  alleged 
violative  advertising. 

Lastly,  we  wish  to  stress  that  the  sale  of 
the  assets  of  the  dairy  is  purely  the  result  of  a 
business  decision  by  Nestle  Food  Company 
to  discontinue  its  involvement  with  this  type 
of  business  operation,  and  is  not  motivated  in 
any  way  by  an  attempt  to  circumvent  the 
Order. 


Yours  very  truly, 
Mark  Evans 

Analysts  of  Proposed  Consent  Order  To 
Aid  PubUc  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Nestle  Food 
Company  ("NFC"),  formerly  known  as 
Carnation  Company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  claims  made  by 
NFC  in  its  advertising  for  Carnation 
Coffee-mate  Liquid  ("CML"),  a  liquid 
non-dairy  creamer. 

The  Commission's  complaint  in  this 
matter  charges  NFC  with  engaging  in 
deceptive  and  unfair  practices  in 
connection  with  the  advertising  of  CML. 
According  to  the  complaint,  NFC's 
advertisements  for  CML  represented 
that  CML  is  a  low-fat  product  when 
consumed  in  an  amount  normal  for  use 
on  cereal,  on  fruit  or  in  cooking — uses 
that  were  promoted  in  CML  advertising. 
This  representation  is  alleged  to  be  false 
and  misleading.  At  the  serving  size 
commonly  consumed  for  these  uses, 
CML  exceeds  accepted  standards  for  a 
low-fat  food. 

The  complaint  also  alleges  that  NFC's 
advertisements  for  CML  represented 
that  CML  is  lower  in  fat  than  other 
foods,  such  as  whole  milk  or  low-fat 
(2%)  milk,  for  which  it  might  be  used  as 
a  substitute  on  cereal,  on  fruit  or  in 
cooking.  This  representation  is  also 
alleged  to  be  false  and  misleading.  CML 
has  nearly  twice  the  amount  of  fat  per 
serving  as  whole  milk  and  nearly  four 
times  the  amount  of  fat  per  servmg  as 
low-fat  (2%)  milk. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  both  NFC  and 
Nestle  Beverage  Company  ("NBC),  the 
company  currently  responsible  for 
marketing  of  CML,  from  engaging  in 
similar  deceptive  and  unfair  acts  and 
practices  in  the  future.  Both  NFC  and 
NBC  are  wholly  owned  subsidiaries  of 
Nestle  Holdings.  Inc. 

Part  I  of  the  order  prohibits  NFC  and 
N'BC  from  misrepresenting  the  absolute 
or  comparative  amount  of  total  fat. 
saturated  fat  or  cholesterol  in  CML  or  in 
any  other  milk  product  or  non-dairy 
substitute.  A  milk  product  is  defined  as 
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any  product  for  which  a  standard  of 
identity  has  been  established  by  the 
Food  and  Drug  Administration  under  21 
Cdt  part  131.  A  non-dairy  substitute  is 
defined,  for  purposes  of  the  order,  as  a 
product  which  is  commonly  used  as  a 
substitute  for  a  milk  product.  Part  I  also 
prohibits  NFC  and  NBC  specifically 
from  misrepresenting  the  amount  of  total 
fat,  saturated  fat  or  cholesterol  in  CML 
or  any  other  milk  product  or  non-dairy 
substitute,  relative  to  the  serving  size 
being  advertised.  Finally.  Part  I  provides 
that  the  order  shall  not  prohibit 
representations  as  to  the  amount  of  total 
fat.  saturated  fat  or  cholesterol  in  a  milk 
product  or  non-dairy  substitute, 
provided  such  representation  complies 
with  regulations  of  the  Food  and  Drug 
Administration  for  the  serving  size  being 
depicted  in  the  advertising. 

Part  n  of  the  order  exempts  from 
coverage  the  unaffiliated  purchaser  of 
the  assets  of  a  dairy  located  in  Phoenix. 
Arizona  and  currently  owned  by  NFC. 
provided  the  sale  is  conducted  in  a 
manner  consistent  with  representations 
of  NFC.  A  letter  detailing  these 
representations  is  attached  to  the  order. 
Under  this  provision,  NFC  will  continue 
to  be  responsible  for  representations 
made  for  any  product  marketed  under  a 
trademark  of  NFC. 

Part  III  requires  NFC  and  NBC  to 
maintain  copies  of  all  materials  relating 
to  advertisements  covered  by  the  order 
and  all  documents  relating  to 
substantiation  of  advertising  claims 
covered  by  the  order. 

Part  IV  requires  NFC  and  NBC  to 
notify  the  Commission  of  any  changes  in 
corporate  structure  that  might  affect 
compliance  with  the  order. 

Part  V  requires  NFC  and  NBC  to 
distribute  copies  of  the  order  to  certain 
company  officials  and  employees  and 
certain  other  representatives  and  agents 
of  the  two  companies. 

Part  VI  requires  NFC  and  NBC  to  file 
with  the  Commission  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  Is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  their  terms  In  any  way. 

DooaM  S.  Claik. 

Secretary. 

|FR  Doc.  91-26927  Filed  n-6-«l:  8:45  am] 
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(Fll*  No.  902-30061 

Pinkerton  ToImcco  Co.;  PropoMd 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices,  unfair 
methods  of  competition,  and  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986.  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Virginia-based  company  from 
advertising  any  smokeless  tobacco 
product  on  any  broadcast  medium, 
including  television,  in  connection  with 
the  broadcast  of  any  Pinkerton- 
sponsored  event,  and  would  require  the 
respondent  to  distribute  a  copy  of  the 
order  to  each  operating  division, 
manager,  officer,  agent,  or  employee 
engaged  in  advertising  or  sponsorship 
activities,  the  production  of  sponsored 
events,  or  other  sales  materials. 

DATES:  Comments  must  be  received  on 
or  before  January  6, 199Z 
AODRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave..  NW. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Wilkenfeld.  FTC/4002. 
Washington.  DC  20580.  (202)  326-3150. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6{f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  {  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b){6)(ii)). 

The  Pinkerton  Tobacco  Company,  a 
Corporation;  Agreement  Containing 
Consent  Order  To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
Pinkerton  Tobacco  Company 
("Pinkerton"),  a  corporation,  hereinafter 
referred  to  as  proposed  respondent  or 
respondent,  and  it  now  appearing  that 


proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  certain 
acts  and  practices  being  investigated. 
It  is  hereby  agreed  by  and  between 
the  Pinkerton  Tobacco  Company,  by  its 
duly  authorized  officer  an  its  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Pinkerton  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  law  of  the 
State  of  Delaware.  Pinkerton's  office 
and  principal  place  of  business  is 
located  at  6630  W.  Broad  Street.  Post 
Office  Box  1158,  Richmond.  VA  23230. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft  - 
complaint  here  attached. 

4.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law, 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  {  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent  (a)  issue  its 
complaint  and  order  to  cease  and  desist 
in  disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
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thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  fmal  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  the  purposes  of  this  Order,  the 
following  definitions  apply: 

1.  The  term  "event"  means  any  type  of 
gathering  for  public  entertainment  with 
or  without  an  audience,  including,  but 
not  limited  to,  any  athletic  or  sporting 
activity  (such  as  tractor  pulls  and 
monster  truck  events,  racing,  rodeo, 
wrestling,  or  fishing)  or  musical,  artistic, 
or  nightclub  activity. 

2.  The  term  "broadcast"  refers  to 
appearances  on  any  medium  of 
electronic  communications  subject  to 
the  jurisdiction  of  the  Federal 
Communications  Commission. 

3.  The  term  "smokeless  tobacco 
product"  measures  smokeless  tobacco 
as  defined  in  section  9(1)  of  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986, 15  U.S.C. 
4408(1). 

Parti 

//  is  ordered  that  respondent  the 
Pinkerton  Tobacco  Company,  a 
corporation,  and  its  successors  and 
assigns,  and  its  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  a  broadcast  of  any  event  which  it 
sponsors,  do  forthwith  cease  and  desist 
from  advertising  any  smokeless  tobacco 
product  on  any  medium  of  electronic 


communications  subject  to  the 
jurisdiction  of  the  Federal 
Communications  Commission; 

Provided  however,  that  in  connection 
with  a  broadcast  of  a  sponsored  event, 
nothing  in  this  Order  shall  prohibit: 

A.  The  use  of  a  brand  name  of  a 
smokeless  tobacco  product  as  the  name 
of  the  sponsored  event  provided  that  the 
logo,  selling  message,  color,  or  design 
feature  of  the  product  or  its  packaging  is 
not  used,  however: 

1.  The  brand  name  as  qualified  above 
may  be  used  as  part  of  a  program 
identifier  at  the  beginning  or  end  of  a 
program  or  before  or  after  a  commercial 
break; 

2.  The  brand  name  as  qualified  above 
may  be  used  within  advertising  by  the 
broadcaster  for  the  program  so  long  as 
the  advertising  is  not  directly  or 
indirectly  placed  or  made  by 
respondent; 

B.  Any  incidental  or  de  minimis 
broadcast  of  a  brand  name,  logo,  selling 
message,  or  event  name  so  long  as  the 
brand  name,  logo,  selling  message  or 
event  name  does  not  appear 

1.  On  signage  in  an  area  on  which 
cameras  routinely  focus  during  an  event 
[e.g.,  the  starting  and  finishing  line  in  a 
truck  or  tractor  pull): 

2.  On  signage  on  competing  vehicles 
or  other  event  equipment  upon  which 
cameras  routinely  focus  [e.g.,  the 
weighted  sled  pulled  during  a  truck  or 
tractor  event);  or 

3.  On  clothing  of  event  officials, 
commentators,  competitors,  or 
participants,  if  provided  to  them  directly 
or  indirectly  by  respondent. 

Provided  further  that  this  Order  shall 
not  cover 

C.  The  first  broadcast  of  an  event 
which  had  never  before  been  broadcast, 
if  respondent  could  not  have  reasonably 
foreseen  the  broadcast  of  this  type  of 
event;  or 

D.  Any  films  or  video  tapes  of  any 
event  in  existence  at  the  time  the  parties 
enter  this  agreement  over  which 
respondent  has  no  control,  provided 
however,  that  respondent  shall  send  a 
copy  of  this  Order  to  each  and  every 
entity  that  it  knows  possesses  such  a 
film  or  tape. 

Part  II 

//  is  further  ordered  ihai  within  thirty 
(30)  days  after  service  of  this  Order, 
respondent,  its  successors  and  assigns, 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions,  to  each 
of  its  managerial  employees,  and  to  each 
of  its  officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation  or 
placement  of  advertising,  sponsorship 
activities,  production  of  sponsored 
events,  or  other  sales  material  covered 


by  this  Order  and  shall  secure  from  each 
such  person  a  signed  statement 
acknowledging  receipt  of  this  Order. 

Part  III 

//  is  further  ordered  that  respondent, 
its  successors  and  assigns,  for  three  (3) 
years  after  the  date  of  entry  of  this 
Order,  shall  maintain  and  upon  request 
make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  business  records,  including,  but  not 
limited  to,  sponsorship  agreements, 
trademark  license  agreements,  and  films 
or  video  tapes  of  sponsored  events 
covered  by  part  I  of  this  Order. 

Partrv 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  successor 
corporations,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

PartV 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall,  within 
sixty  (60)  days  after  service  upon  it  of 
this  Order  and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the 
requirements  of  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  public 
comment,  to  a  proposed  consent  order 
from  the  Pinkerton  Tobacco  Company 
("Pinkerton"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  conunents  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  certain 
Pinkerton  advertising  activities  in 
connection  with  sponsored  events  that 
have  appeared  on  television.  The 
Commission's  complaint  charges  that 
Pinkerton  has  advertised  its  smokeless 
tobacco  products  on  television  in 
connection  with  company-sponsored 
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events  and  that  such  advertising 
violates  the  broadcast  advertising  ban 
contained  within  the  Comprehensive 
Smokeless  Tobacco  Health  and 
Education  Act  of  1986  ("the  Smokeless 
Tobacco  Act").  In  particular,  the 
complaint  charges  that  Pinkerton  has 
sponsored  certain  events,  including  the 
"Red  Man  Pulling  Series,"  a  series  of 
truck  and  tractor  events.  The  complaint 
further  alleges  that  Pinkerton  allowed 
these  events  to  be  taped  for  television 
broadcast  and  that  the  events  have 
appeared  on  television.  In  addition,  the 
complaint  charges  that  Pinkerton  paid 
for  the  display  of  its  smokeless  tobacco 
product  brand  names,  logos,  and  selling 
messages  in  connection  with  such 
events.  According  to  the  complaint, 
these  brand  names,  logos,  and  selling 
messages  have  appeared  in  the 
following  places: 

The  pulling  sleds,  which  competing 
vehicles  pull,  contain  flags  and  other 
signage  bearing  smokeless  tobacco 
brand  names.  logos,  and  selling 
messages,  including  the  name  "Red 
Man,"  the  Red  Man  Indian  head  logo, 
and  the  selling  messages,  "Chewing 
Tobacco"  or  "America's  Best  Chew." 
Such  sleds  appear  prominently 
throughout  the  broadcasts. 

Banners,  line  markers,  and  other 
signage,  bearing  the  Red  Man  name  and 
logo,  appear  during  the  broadcasts. 

Event  workers,  competitors,  and  other 
participants  sometimes  appear  on 
screen  wearing  hats  and  uniforms 
containing  the  Red  Man  brand  name, 
logo,  or  selling  messages. 

Television  program  identifiers,  which 
appear  at  the  beginning  or  the  end  or 
before  or  after  commercial  breaks, 
include  the  Red  Man  Indian  head  logo. 

The  complaint  further  charges  that 
such  activities  constitute  "advertising" 
on  television  in  violation  of  the 
broadcast  advertising  ban  contained 
within  the  Smokeless  Tobacco  Act. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  respondent  from 
engaging  in  similar  activities  in  the 
future.  In  particular,  part  I  prohibits 
Pinkerton  from  advertising  any 
smokeless  tobacco  product  on  any 
broadcast  medium,  including  television, 
in  connection  with  the  broadcast  of  any 
Pinkerton-sponsored  event.  Part  I 
provides  limited  exceptions  to  the 
foregoing  prohibition.  Specifically,  the 
order  does  not  prohibit  Pinkerton  from 
using  a  brand  name  as  the  name  of  an 
event,  so  long  as  no  logo,  selling 
message,  color,  or  design  feature  of  a 
product  or  its  packaging  is  used  (this 
restricted  use  of  the  brand  name  is 
referred  to  hereinafter  as  "the  qualified 
brand  name").  In  addition,  the  qualified 


brand  name  may  otherwise  be  used  only 
as  a  television  program  identifier  [e.g., 
"The  Red  Man  Series")  appearing  at  the 
beginning  and  end  and  before  and  after 
commercial  breaks,  and  in 
advertisements  for  upcoming  programs 
[e.g.,  "our  fall  line-up  will  include  'The 
Red  Man  Series")  placed  by  the 
broadcaster. 

In  addition.  Part  I  sets  forth  that 
incidental  or  de  minimis  appearances  of 
a  brand  name,  logo,  selling  message,  or 
qualified  brand  name  [see  above)  would 
not  be  prohibited.  The  order  provides, 
however,  that  certaia  appearances 
would  not  be  deemed  de  minimis.  For 
example,  the  order  specifically  provides 
that  signage  containing  a  brand  name, 
logo,  selling  message,  or  qualified  brand 
name  that  appears  in  areas  where 
cameras  routinely  focus,  such  as  a 
starting  or  finishing  line,  would  not  be 
incidental  or  de  minimis.  Similar  signage 
on  competing  vehicles  or  equipment  or 
brand  names,  logos,  selling  messages,  or 
qualified  brand  names  appearing  on 
clothing  of  event  participants  also  would 
not  be  deemed  de  minimis. 

Finally,  part  I  provides  that  Pinkerton 
would  not  be  liable  under  the  order  for 
the  first  broadcast  of  an  event  that 
never  before  has  been  broadcast  or  for 
any  tapes  or  films  in  existence  at  the 
date  of  the  agreement  over  which 
Pinkerton  has  no  control:  however, 
Pinkerton  is  required  to  notify  any 
person  or  entity  that  it  knows  possesses 
such  tapes  or  films  that  this  order  has 
been  issued. 

Part  II  requires  respondent  to 
distribute  a  copy  of  the  order  to  each 
operating  division,  each  managerial 
employee,  and  each  officer,  agent, 
representative,  or  employee  engaged  in 
advertising  or  sponsorship  activities,  the 
production  of  sponsored  events,  or  other 
sales  materials.  Each  such  person  must 
sign  a  statement  acknowledging  receipt 
of  the  order. 

Part  in  requires  respondent  to 
maintain  all  business  records,  including 
sponsorship  agreements,  trademark 
license  agreements,  and  films  or  video 
tapes  of  sponsored  events  for  three 
years. 

Part  IV  of  the  order  requires 
respondent  to  notify  the  Commission 
prior  to  any  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  order. 

Part  V  of  the  order  requires 
respondent  to  file  compliance  reports 
with  the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  Intended  to 
constitute  an  official  interpretation  of 


the  agreement  and  proposed  order,  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Cluk. 

Secretary. 

|FR  Doc.  91-26928  Filed  11-6-91:  8:45  am] 
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St  Ivee  Laboratoriee,  Inc^  Proposed 
Consent  Agreement  WItti  Analyeie  To 
Aid  Public  Comment 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California 
company  from  representing  that  its  skin 
cream  or  any  other  non-prescription  skin 
cream  is,  contains,  or  has  the  same 
wrinkle-removing  effect  as  the 
prescription  drug  tretinoin  or  from 
representing  that  its  cosmetic  products 
are,  contain,  or  have  the  same  effect  as 
another  manufacturers'  prescription 
drug.  Respondent  would  also  be 
prohibited  from  representing  that  its 
skin  product  is  new  or  that  it  helps 
reduce  the  visible  signs  of  aging.  In 
addition,  respondent  would  be  required 
to  pay  $100,000  to  be  deposited  into  the 
United  States  Treasury. 
DATtt:  Comments  must  be  received  on 
or  before  January  6, 1992. 
AODMESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
POR  FUirrHtR  mroRMATtON  CONTACT: 
Pamela  Wood,  Boston  Regional  Office. 
Federal  Trade  Commission,  10 
Causeway  St.,  room  1184,  Boston,  Mass. 
02222-1073.  (617)  565-7240. 
•UPPUMINTAIIV  iNPOmiATlON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C 
46  and  {  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  In  accordance  with 
1 4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 
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St.  Ives  Laboratories,  Inc.  ■  Cotporation; 
Agre«inent  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  St.  Ives 
Laboratories,  Inc.,  and  its  now 
appearing  that  St.  Ives  Laboratories, 
Inc.,  hereinafter  sometimes  referred  to 
as  respondent,  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated: 

//  is  hereby  agreed  by  and  between 
St.  Ives  Laboratories.  Inc.,  and  its 
counsel  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Sl  Ives  Laboratories,  Inc.. 
hereinafter  referred  to  as  the 
corporation,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware  with  its  principal  oi^ice  and 
place  of  business  at  8944  Mason 
Avenue.  Chatsworth.  California  91311. 

2.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  here  attached. 

3.  Respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  the  Hndings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement: 

d.  AJl  rights  under  the  Equal  Access  to 
Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (oO)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  respondent, 
in  which  event  it  will  take  such  action 
as  it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the  draft 
of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 


to  the  provisions  of  §  2.34  of  the 
Commissions's  rules,  the  Commission 
may,  without  further  notice  to 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  respondent's 
address  as  stated  in  this  agreement  shall 
constitute  service.  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Respondent  has  read  the  proposed 
complaint  and  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  fully  complied  with  the 
order.  Respondent  further  understands 
that  it  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


I 

It  is  onJerd  that  respondent  St.  Ives 
Laboratories.  Inc.,  a  corporation,  its 
Successors  and  assigns,  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  labeling, 
packaging,  advertising,  promoting, 
offering  for  sale,  selling  or  distributing  of 
•ST.  IVES  A*  ReUnyl  Palmitate 
Treatment  Cream"  (hereinafter  referred 
to  as  "St.  IVES  A*")  or  any  other  non- 
prescription skin  cream  in  or  affecting 
commerce  as  "commerce"  is  defined  in 
section  4  of  the  Federal  Trade 
Commission  Act,  15  U&.C  44,  do 
forthwith  cease  and  desist  from 
representing  in  any  manner,  contrary  to 
fact,  directly  or  by  implication,  that  such 
product  is,  contains,  or  has  the  same 
wrinkle-removing  effect  as  the 
prescription  drug  tretinoin  (currently 
known  as  "Retin-A").  As  used  in  this 
paragraph,  the  term  "representing"  shall 


not  apply  to  the  act,  without  more,  of 
manufacturing  products  for  third  parties. 

II 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employee,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  packaging, 
advertising,  promoting,  offering  for  sale, 
selling  or  distributing  of  ST.  IVES  A*  or 
any  successor  product,  do  forthwith 
cease  and  desist  from  creating  a  direct 
visual  association  between  the  terms 
"RETINYL"  or  "RETINOL"  or  "A"  in 
such  a  way  that  the  term  "RETINYL"  or 
"RETINOL"  Immediately  precedes  the 
term  "A",  through  the  use  of  any  design 
features  (including  without  limitation 
spacing,  letter  size,  color  or 
capitalization). 

Ill 

//  is  further  ordered  that  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  packaging, 
advertising,  promoting,  offering  for  sale, 
selling  or  distributing  of  ST.  IVES  A*  or 
any  successor  product  where  the  words 
"RETINYL"  or  "RETINOL"  are 
prominently  featured  on  the  package,  in 
or  affecting  commerce  as  "commerce"  is 
defined  in  section  4  of  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  claiming  or  representing, 
directly  or  by  implication,  that  such 
product  is  "new,"  that  it  is  a 
"breakthrough"  or  "advance"  in  skin 
care,  or  that  it  "helps  reduce  the  visible 
signs  of  aging." 

IV 

//  is  further  ordered  that  respondent, 
its  successors  and  assigns,  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  manufacturing, 
labeling,  packaging,  advertising, 
promoting,  offering  for  sale,  selling,  or 
distributing  of  any  product  which  is 
solely  a  cosmetic  in  or  affecting 
commerce,  as  "cosmetic"  and 
"commerce"  are  defined  in  sections  4 
and  15  of  the  Federal  Trade  Commission 
Act.  15  U.S.C.  44  and  55,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication,  contrary  to 
fact,  that  its  cosmetic  product  is, 
contains,  or  has  the  same  effect  as 
another  manufacturer's  prescription 
drug.  As  used  in  this  paragraph,  the  term 
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"representing"  shall  not  apply  to  the  act, 
without  more,  of  manufacturing  products 
for  third  parties. 


//  is  further  ordered  that  respondent, 
it   successors  and  assigns,  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  do 
forthwith  cease  and  desist  from 
distributing  or  selling  any  package  of 
ST.  IVES  A*  that  displays  the  labeling 
or  packaging  shown  in  Exhibit  A.' 

VI 

It  is  further  ordered  that  respondent 
and  its  successors  and  assigns  shall 
deliver  to  the  Federal  Trade 
Commission  a  certified  check  for  One 
Hundred  Thousand  Dollars  ($100,000) 
payable  to  the  'Treasurer  of  the  United 
States"  within  ten  calendar  days  of 
written  notice  of  this  order.  This  amount 
shall  be  deposited  into  the  United  States 
Treasury.  No  portion  of  the  payment  as 
herein  provided  shall  be  deemed  a 
payment  of  any  fine,  penalty  or  punitive 
assessment. 

VII 

It  is  further  ordered  that  respondent 
and  its  successors  and  assigns  shall 
distribute  a  copy  of  this  order  to  all 
present  and  future  officers,  to  each  of  its 
operating  divisions,  and  to  each  and 
every  employee  involved  in  managerial 
or  marketing  activities  in  connection 
with  the  sale  of  cosmetics  in  any 
business  organization  owned,  directed 
or  controlled,  directly  or  indirectly,  by 
respondent  for  a  period  of  five  (5)  years 
from  the  date  of  entry  of  this  order. 

VIII 

It  is  further  ordered  that  for  a  period 
of  five  (5)  years  from  the  date  of  entry  of 
this  order,  respondent  and  its  successors 
and  assigns  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
order. 

DC 

It  is  further  ordered  that  respondent 
and  its  successors  and  assigns  shall, 
within  sixty  (80)  days  after  service  of 
this  order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 


■  Copiei  are  available  from  the  Commiision. 
Public  Reference  Branch.  H-lsa  Bth  S  Pa.  Ave, 
NW..  Wathington.  DC  20S8a 


the  manner  and  form  in  which  it  has 
complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  St.  Ives  Laboratories.  Inc.,  a 
corporation  (the  "respondent").  Under 
this  agreement,  the  respondent  will 
cease  and  desist  from  making  certain 
representations  about  certain  of  its 
products,  and  will  make  a  payment  of 
$100,000.00  to  the  United  States 
Treasury. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  advertisements 
for  an  over-the-counter  facial  skin  cream 
currently  known  as  St.  Ives  A  Retinyl 
Palmitate  Cosmetic  Treatment  Cream 
("St.  Ives  A").  The  Complaint 
accompanying  the  proposed  consent 
order  alleges  that,  in  connection  with 
promoting  this  cream,  the  respondent 
engaged  in  deceptive  acts  and  practices 
in  violation  of  section  5  of  the  Federal 
Trade  Commission  Act  and  that  the 
respondent  disseminated  deceptive 
advertisements  in  violation  of  section  12 
of  the  Federal  Trade  Commission  Act. 
According  to  the  Complaint,  the 
respondent  represented,  directly  or  by 
implication,  that  its  skin  cream  was  the 
same  as.  contained,  or  had  the  same 
wrinkle-removing  effect  as  ,  the 
prescription  drug  tretinoin  (currently 
being  marketed  under  the  trade  name 
"Retin-A"). 

The  consent  order  contains  provisions 
designed  to  prevent  the  respondents 
from  engaging  in  similar  allegedly  illegal 
acts  and  practices  in  the  future. 

Specifically,  part  I  of  the  order 
prohibits  the  respondents  from 
representing  that  St.  Ives  A  is,  contains, 
or  has  the  same  wrinkle-removing  effect 
as  the  prescription  drug  tretinoin. 
Part  II  of  the  order  prohibits  the 
respondent,  in  connection  with  the 
marketing  of  St.  Ives  A  or  any  successor 
product,  from  creating  a  direct  visual 
association,  through  the  use  of  any 
design  features,  between  the  terms. 
"RETINYL"  or  "RETINOL"  and  "A"  in 
such  a  way  either  of  the  first  two  terms 
immediately  precedes  the  term  "A." 


Part  III  of  the  order  prohibits  the 
respondent  from  representing  that  St. 
Ives  A  or  any  successor  product  is 
"new,"  that  it  is  a  "breakthrough"  or 
"advance"  in  skin  care,  or  that  it  "helps 
reduce  the  visible  signs  of  aging." 

Part  IV  of  the  order  prohibits  the 
respondent  from  representing,  contrary 
to  fact,  that  any  of  its  products  which  is  ' 
solely  a  cosmetic  is.  contains,  or  has  the 
same  effect  as  another  manufacturer's 
prescription  drug. 

Part  V  of  the  order  prohibits  the 
respondent  from  marketing  St.  Ives  A  in 
the  packaging  shown  in  Exhibit  A  to  the 
Order,  which  depicts  the  two  different 
styles  of  packaging  used  by  St.  Ives 
between  April  and  December,  1968. 

Part  VI  of  the  order  provides  that  the 
respondent  shall  deliver  a  certified 
check  for  $100,000.00  to  the  Federal 
Trade  Commission,  payable  to  the 
"Treasurer  of  the  United  States."  The 
funds  shall  be  deposited  in  the  United 
States  Treasury. 

Part  VII  of  the  order  requires  the 
respondent  to  distribute  a  copy  of  the 
order  to  its  officers  and  employees 
involved  in  managerial  or  marketing 
activities  in  connection  with  the  sale  of 
cosmetics. 

Part  VIII  of  the  order  requires  the 
respondent,  for  a  period  of  five  years 
from  the  date  of  the  order,  to  notify  the 
Federal  Trade  Commission  of  any 
changes  in  the  corporation  which  may 
affect  compliance  obligations. 

Part  IX  of  the  order  requires  the 
respondent  to  file  a  report  with  the 
Commission  within  sixty  days  after 
service  of  the  order  detailing  the  manner 
and  form  in  which  it  has  complied  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  CUrk, 
Secretary. 
|FR  Doc.  91-28629  Filed  11-6-91;  8;45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  ActlvitiM  Undor 
Office  of  Managemont  and  Budgot 
Raviaw 

AOINCY:  Office  of  Acquisition  Policy 
(VM).  GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
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approve  a  new  information  collection. 
GSAR:  Revisions  are  intended  to 
simplify,  clarify,  and  reduce  data 
submission  requirements.  Approval  is 
sought  for  limited  test  usage  of  revised 
DSMD.  If  the  pilot  test  is  successful,  the 
revision  will  replace  3090-0235.  Multiple 
Awards  Schedules. 

addresses:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer,  room 
3235.  NEO.  Washington.  DC  20503.  and 
to  Mary  L  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  ft  F  Street 
NW..  Washington,  DC  20405. 

Annual  Reporting  Burden 

Respondents:  300;  Annual  Responses: 
1;  A  verage  Hours  per  Response:  1 5.00; 
Burden  Hours:  4,500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Les  Davison,  (202)  501-4768.  Copy  of 
Proposal:  May  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  7102.  GSA  Building,  18th 
&  F  St.  NW..  Washington,  DC  20405,  by 
telephoning  (202)  501-2691.  or  by  faxing 
your  request  to  (202)  501-2727. 

Dated:  October  31. 1991. 
Emily  C  Karam. 

Director,  Information  Management  Division. 
|FR  Doc.  91-26887  Filed  11-6-91;  8:45  am) 
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DEPAFTTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Office  of  the  Secretary 

Additions  to  Senior  Executive  Servic* 
Perfonnance  Review  Board 
H/lemiiership 

Title  5.  U.S.C  4314(c)(4).  of  the  Civil 
Service  Reform  Act  of  1978,  PubUc  Law 
95-484,  requires  that  the  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Register. 

On  September  27, 1991,  the 
Department  of  Health  and  Human 
Services'  PRB  membership  was 
published  in  the  Federal  Register.  The 


following  members  are  hereby  added  to 
that  membership: 
ChaHes  R.  Cillum. 
Bryan  B.  Mitchell. 

Date:  October  31, 1991. 
Thomas  S.  McFa*. 
Assistant  Secretary  for  Personnel 
Administration, 

|FR  Doc.  91-26817  Filed  11-6-^;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

I  Docket  Na  N-91>33411 

Submission  of  Proposed  Information 
Collection  to  OMB 

aoency:  OfTice  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

addresses:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jeimifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

8UPPIXMCNTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 


The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
inforniHtion  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
inforiiiation;  (3)  the  description  of  the 
need  fur  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Autliority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d) 

Dated:  October  28, 1991. 
John  T.  Murphy, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

NoUce  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Mortgagee's  Certification 
and  Application/Monthly  Summary  of 
Assistance  Payments  due  under  section 
235(b).  235(j),  or  235(i)  or  of  interest 
Reduction  Payments  due  under  section 
230. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  needed  because  all 
assistance  payments  disbursed  under 
this  program  must  be  monitored  by 
HUD.  The  form.  Monthly  Summary  of 
Assistance  Payments  (HUD-300),  is 
submitted  by  the  mortgagees  with  the 
form.  Mortgagee's  Certification  and 
Application  or  Interest  Reduction 
Payments  (HUD-93102). 

Form  Number  HUD-93102  and  HUD- 
300. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


. 

Numbero*         ^ 
respondents 

Frequency  ol 
response           '^ 

Hours  per 
response 

Burden  hours 

Foftn  Hiin-Mio;  

992 

18 
13.74* 

.25 

1 

4,329 

FonnMLID-anO           

13,224 
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Total  Estimated  Burden  Hours:  17,553. 

Status:  Reinstatement 

Contact:  Florence  B.  Brooks.  HUD. 
(202)  708-1719.  Jennifer  Maine.  OMB, 
(202  395-6880. 

Dated:  October  28. 1901. 

[FR  Doc.  91-26858  Filed  ll-«-91:  8:45  am) 

WLUNQ  COOC  4210-0141 


DEPARTMENT  OF  THE  INTERIOR 

Joint  Tribal/BIA/DOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization,  Public  Meeting 

aoency:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  (Task  Force). 

DATES:  November  19,  20.  and  21, 1991;  9 
a.m.  to  5:30  p.m.  daily;  the  Hyatt 
Islandia.  1441  Quivira  Road,  San  Diego, 
California.  The  meeting  of  the  Task 
Force  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Veronica  L.  Murdock,  Designated 
Federal  Officer,  Office  of  the  Assistant 
Secretary— Indian  Affairs,  MS  4140, 1849 
C  Street  NW..  Washington,  DC.  2G240. 
Telephone  number  (202)  208-4173. 

SUPPLEMENTARY  INFORMATION:  The  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reogranization  will  discuss  the  Agency 
and  Area  Office  organizational 
structures  proposed  by  tribal  leaders 
from  each  Area  and  will  begin  an 
analysis  of  the  Central  Office  structure, 
functions,  responsibilities,  and 
authorities  that  need  to  be  changed 
based  on  the  Agency  and  Area  Office 
proposals.  The  Budget  Process, 
Delegations  of  Authority,  Central  Office 
Structure.  Report  Writing,  and 
Ecomomic  Development  Work  Groups 
will  continue  work  to  present  the  results 
of  their  analyses  as  recommendations 
for  Task  Force  action.  Time  for 
comments  from  the  public  on  Task  Force 
issues  will  be  available  during  the 
meeting. 

Dated:  November  1, 1991. 
Eddie  F.  Brown. 

Assistant  Secretary— Indian  Affairs. 
|FR  Doc.  91-26822  Filed  11-6-91:  8:45  am] 

MUNM  coot  411»4>-«l 


Bureau  of  Land  Management 
(MT-M1-09-4120-11:  NOM  M2M] 

Coal  Leases  Exploration  Uoensea, 
North  Dakota 

aoency:  Bureau  of  Land  Management 
Montana  State  Office,  Interior. 

action:  Notice  of  invitation  coal 
exploration  license  application  NDM 
60299. 

Members  of  the  public  are  hereby 
invited  to  participate  with  The  Coteau 
Properties  Company  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  AJnerica  in  the 
following  described  lands  located  in 
Mercer  County,  North  Dakota: 

T.  145  N..  R.  86  W.,  5th  PAt 
Sec.  6:  Lots  3,4.5,  SEV4^fWV4 
Sec.  8:  NWV«NWV«.  SEy4NW%, 
SEV«SWV4,  NEV4SEy«.  SM.SEV4 

oGCt   III!  bTnl 

T.  145  N..  R.  88  W.,  5th  P.M. 

Sec.  4:  Lot  4.  SWy4r«fWy4.  SWV4 

Sec.  22:  All 
1.591.70  acres — Mercer  County. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director.  Bureau 
of  Land  Management  P.O.  Box  36800, 
Billings,  Montana  59107;  and  The  Coteau 
Properties  Company,  P.O.  Box  1089, 
Beulah.  North  Dakota  58523.  Such 
written  notice  must  refer  to  serial 
number  NDM  80299  and  be  received  no 
later  than  30  calendar  days  after 
publication  of  this  notice  in  the  Federal 
Register  or  10  calendar  days  after  the 
last  publication  of  this  notice  in  the 
Beulah  Beacon  newspaper,  whichever  is 
later.  This  notice  will  be  published  once 
a  week  for  2  consecutive  weeks. 

The  proposed  exploration  program  is 
fully  described  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management  Copies  of  the  exploration 
plan  as  submitted  by  The  Coteau 
Properties  Company  is  available  for 
public  inspection  at  the  Bureau  of  Land 
Management  Montana  State  Office, 
Granite  Tower  Building.  222  North  32nd 
Street  Billings,  Montana  during  regular 
business  hours  (9  a.m.  to  4  p.m.)  Monday 
through  Friday. 

Dated:  October  29, 1991. 
Frmnds  R.  cawiry,  Jr.. 

Associate  State  Director. 

|FR  Doc.  91-28894  Filed  11-6-91;  8:45  am] 

MLUNO  COM  43104M-M 


[WV-920-41-«700;  WYW10ttS41 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Public 
Law  97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a]  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW108854  for  lands  in 
Sweetwater  County.  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31(d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  186).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW108854  effective  May  1. 1991. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ],  Lewis, 

Supervisory  Land  Law  Examiner. 
(FR  Doc.  91-26895  Filed  11-6-91:  8.45  am] 

MLUNa  COOe  4310-21-M 


(Wy-92O-41-S700;  «rrwioM62] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Public 
Uw  97-451,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b):i). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW108862  for  lands  in 
Sweetwater  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  end  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  use.  186).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW108862  effective  May  1, 1991, 
subject  to  the  original  terms  and 
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conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Pamela  ].  Lewis. 

Supenisory  Land  Law  Examiner. 

|FR  Doc.  91-26896  Filed  11-6-91;  8:45  am) 

WLLINQ  CODE  4310-23-11 


(ID-943-4212-16: 101-7309] 

Order  Providing  for  Opening  of  Public 
Land;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Opening  order. 


summary:  This  order  revokes  the 
suitable  classification  for  the  lands  in  a 
relinquished  allowed  desert  entry  and 
opens  them  to  the  land,  mining  and 
mineral  leasing  laws. 
EFFECTIVE  DATE:  December  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM.  Idaho  State 
Office.  3380  Americana  Terrace.  Boise, 
Idaho  83706.  208-384-3166. 

1.  The  suitable  classification  for 
desert  land  entry  on  the  following 
described  land  is  hereby  revoked. 

Boise  Meridian.  Idaho 
T.  9  S..  R.  21  E. 

sec.  24.  SEV4SEV4: 
sec.  25,  NEy4NEV4. 
T.  9  S..  R.  22  E.. 
sec.  19.  lot  4  and  SEy4SWV4: 
sec.  30.  lot  1  and  NEV4NWV4. 

The  area  described  contains  246.36  acres  in 
Minidoka  County. 

2.  At  9  a.m.  on  December  9. 1991,  the 
lands  described  in  paragraph  one  will 
be  opened  to  the  operation  of  the  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
December  9. 1991,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  December  9, 1991,  the 
lands  described  in  paragraph  one  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws  and  to 
applications  and  offers  under  the 
mineral  leasing  laws.  Appropriation  of 
any  of  the  lands  described  in  this  order 
under  t!ie  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38. 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 


location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  October  29. 1991. 
Delmar  D.  Vail. 
State  Director. 

(FR  Doc.  91-26897  Filed  11-6-91:  6:45  am| 

BtLUNQ  COOE  4310-OO-M 

[G-010-G1-012O-4212-13;  NMNM  32341) 

Order  Providing  for  Opening  of  Public 
Land;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


summary:  This  order  opens  certain  land 
received  in  an  exchange  with  the 
Navajo  Tribe  of  Indians  to  the  public 
land  laws,  but  not  the  mining  and 
mineral  leasing  laws  because  the 
mineral  estate  was  not  reconveyed  to 
the  United  States.  The  remaining  land 
received  in  the  exchange  is  withdrawn 
by  Public  Law  100-225  dated  December 
31, 1987.  and  shall  be  managed  in 
accordance  with  all  laws,  rules,  and 
regulations  applicable  to  that  law. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rio  Puerco  Resource  Area  Manager,  435 
Montano  NE.  Albuquerque.  New  Mexico 
87107. 

SUPPLEMENTARY  INFORMATION:  In  an 

exchange  made  pursuant  to  the  Act  of 
October  6, 1982  (96  Stat.  1225),  the  Act  of 
January  12, 1983  (43  U.S.C.  2201  et  seq.]. 
and  section  206  of  the  Act  of  October  21. 
1976,  the  land  described  under  items  1 
and  2  was  reconveyed  to  the  United 
States. 

1.  The  following  described  reconveyed 
land  will  be  opened  to  the  public  land 
laws,  but  not  to  the  mining  and  mineral 
leasing  laws: 

New  Mexico  Principal  Meridian 
T.  6  N..  R.  3  W.. 
sec.  1.  lots  1  to  4,  inclusive.  SV&NV^.  and 

sec.  3.  lots  1  to  4.  inclusive.  SV4NW,  SVj; 
sec.  5.  lots  1  to  4.  inclusive,  SV^NVa.  and 

SVi: 
sec.  7,  lots  1  to  4,  inclusive,  EV4,  and  E'/4 

WVr. 
sec.  9,  WV4 
sec.  19,  lots  1  to  4.  inclusive,  EMj.  and  EVi 

WMi. 
T.  7  N..  R.  3  W.. 
sec.  35,  lots  1  to  4.  inclusive.  SViNVi,  and 

SVi. 


T.  6  N..  R.  4  W.. 
sec.  1.  lots  1  to  4,  inclusive.  S'ANVi.  and 

sec.  3,  lots  1  to  4.  inclusive.  S'.'&NV^,  and 

S'/i: 
sec.  5,  lots  1  to  4.  inclusive,  S^NV^,  and 

SM.: 
sec.  7,  lots  1  to  4,  inclusive.  S'/^NE'/i,  SEVi 

NW'/4.  EVaSWy4,  and  SE'/4; 
sees.  9, 11. 13. 15.  and  17; 
sec.  19.  lots  1  to  4,  inclusive.  EMj.  and  E'/i 

WV4; 
sees.  21,  23.  25.  27  and  29; 
sec.  31.  lots  1  to  4,  inclusive.  E'/2.  and  E"^ 

sees.  33  and  35. 
T.  6  N.,  R.  5  W.. 
sec.  1.  lots  1  to  4,  inclusive.  SViN'/i.  and 

SVi: 
sec.  3,  lots  1  to  4,  inclusive.  SVjNH.  and 

SMz; 
sec.  5.  lots  1  to  4,  inclusive,  S'/aNli,  and 

SV4: 
sec.  7.  lots  1  to  4,  inclusive.  EV^.  and  EVk 

WV4: 
sees.  9, 13,  and  17; 
sec.  19,  lots  1  to  4,  inclusive.  E!^.  and  EV4 

W'/j; 
sees.  23,  25.  and  29; 
sec.  31.  lots  1  to  4.  inclusive.  EVi.  and  EVi 

WMi. 
T.  7  N..  R.  5  W., 
sec.  1.  lots  1  to  4.  inclusive.  S  V^N  'z^.  and 

SV4; 
sec.  3,  lots  1  to  4,  inclusive,  SS^NMi.  and 

SVi; 
sec.  5,  lots  1  to  4,  inclusive,  SVaN'-^,  and 

S'/i; 
sec.  7,  lots  1  to  4.  inclusive,  EVt.  and  EVi 

sees.  9, 11. 13, 15,  and  17; 

sec.  19,  lots  1  to  4,  inclusive,  EVi.  and  EV^ 

WMi; 
sees.  21,  23,  25,  27.  and  29; 
sec.  31.  lots  1  to  4,  inclusive.  E'/^.  and  EV^ 

WMj; 
sees.  33  and  35. 

The  area  described  contains  34.661.48 
acres. 

2.  The  following  described  reconveyed 
land  is  withdrawn  by  Public  Law  100- 
225  dated  December  31, 1987.  which 
established  El  Malpais  National 
Monument  and  National  Conservation 
Area  (NCAl,  shall  be  incorporated  into 
El  Malpais  National  Monument  and 
NCA,  and  managed  in  accordance  with 
all  laws,  rules,  and  regulations 
applicable  under  Public  Law  100-225. 

New  Mexico  Principal  Meridian 
T.  7  N..  R.  11  W.. 
sec.  1.  lots  1  to  4.  inclusive.  S'/^NV^.  and 

SVa; 
sec.  3.  lots  3  and  4.  Sl^NWV4,  and  SWV*. 
see.  5.  lots  1  to  4,  inclusive.  SVfeNVz,  and 

S'/i; 
sec.  7,  lots  1  to  4,  inclusive.  EV<t.  and 

ES^WVi: 
sees.  9, 11. 13. 15,  and  17; 
sec.  19,  lots  1  to  4,  inclusive,  EV^  and 

E'AWVi; 
sees.  21.  23,  25,  27,  and  29: 
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sec.  31.  lois  1  to  4.  inchuiivc.  EMi,  and 

E'4WV»: 
sees.  33  and  35. 
T.  8  N..  R.  11  W.. 
sees.  11, 13,  and  15: 
sec.  19.  lots  1  to  4.  inclusive.  EV^.  and 

EV^WVi; 
sec.  21.  NEM  and  SVi: 
sees.  23.  25.  27.  and  29: 
sec.  31,  lots  1  to  4.  inclusive.  EM.  and 

EV^WV^: 
sees.  33  and  35. 
T.  6  N..  R.  12  W.. 
sec.  1,  lots  1  and  2.  SHNEVSi.  and  SEK; 
sec.  3.  lots  1  to  4,  inclusive,  SV^N'/^.  and 

SW: 
sec.  5,  lots  1  to  4.  inclusive.  SV^NV^.  and 

SV^: 
sea  7,  lots  1  to  4.  inclusive.  E14.  and 

EWWVi; 
sees.  9  and  11; 
sec.  13.  WV4; 
sees.  15  and  17; 
sec.  19,  lots  1  to  4,  inclasivc  EV^,  and 

EV^W'/i: 
sees.  21,  23. 25. 27.  and  29: 
sec.  31.  lots  1  to  4.  inclusive.  EMi,  and 

EViWVt: 
sec.  33. 
T.  7  N.,  R.  12  W, 
sec  1,  lot*  1  to  4.  inclttsive.  SV^NV^.  and 

SVi; 
sec.  3.  lots  1  to  4.  inclusive.  SVsNV^.  and 

sec.  5,  lots  1  to  4.  inclusive.  SV^NV^,  and 

S%; 
sec.  7,  lots  1  to  4.  inclusive.  EVi,  and 

EVtWVt: 
sees.  9. 11. 15.  and  17: 
sec.  19.  lots  2.  3.  and  4.  EV%.  EViNW'A.  and 

E'/4SWV4: 
sec.  21.  NV4: 
sec.  23.  NV^: 
sees.  25  and  27; 
sec.  31.  lots  1  to  4.  inclusive.  E^^.  and 

EV^WV^ 
sees.  33  and  35. 
T.  8  N..  R.  12  W.. 
sec.  1.  lots  1  to  4.  inclusive.  SV^NH.  and 

S'/2; 
sec  3.  lots  1  to  4.  inclusive.  SViNVi.  and 

SVi: 
sees.  11  and  13: 
sec.  15.  tiVt: 
sees.  23  and  25: 
sec  27,  SVi; 
sec  29,  SV4; 
sec.  31,  lots  1  to  4.  inclusive.  E'/i.  and 

EVaW*^: 
sees.  33  and  35. 

The  area  described  contains  45,082.67 
Hcres. 

At  9  a.m.  on  December  9. 1991.  only 
the  land  listed  under  No.  1  will  be  open 
to  the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  l«w.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
December  9, 1991,  shaU  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 


Dated:  October  2Z.  lan. 
Lany  I.  Woodoid. 
State  Director. 
|FR  Doc.  91-28898  Filed  11-6-91;  8:45  am] 

MJJMaCOOC  4«tO-F»-M 

[AZ-02(M»-4212-13;  AZA-2S35S1 

Realty  Action  Exduinge  of  Public  Land 
in  Pima,  Pinal,  and  Santa  Cruz 
Counties,  AZ 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action, 

exchange. 

summary:  The  Bureau  of  Land 
Management  proposes  to  exchange 
public  land  in  order  to  achieve  more 
efficient  management  of  the  public  land 
through  consolidation  of  ownership  and 
the  acquisition  of  unique  natural 
resource  lands.  All  of  the  following 
described  federal  lands  have  been 
determined  suitable  for  disposal  via 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C  1716: 

Gila  and  Salt  iUver  Bate  and  Meridiaa  Pima 
and  Pinal  Comiies,  Aiiaeoa 

T.  11  S..  R.  8  E.. 
Sec.  2a  SV^NV^N^SVUMV^NVi.  SV^NMiSH 

NHNH.  SWSViNMNV^.  SVM\k.  SW. 
Sec.  2a.  all: 
Sec  32.  lots  1.  2.  4,  5.  e,  SEV;iSW%.  SW% 

SEy4: 
Sec.  33.  lots  1-4  ind..  NE^i  less  patented 

M.S..  SEy4  less  patented  M.S.: 
Sec.  34.  lot  1.  NVt.  NViSWy4,  SE^SWV«. 

SE%. 
T.  12  S.,  R.  8  E.. 
Sec  3.  lots  9  and  18: 
Sec.  4,  five  fractions  of  unpatented  mining 

claims  in  the  SV^SVi: 
Sec.  5,  loU  3,  4,  5.  6.  7.  kiU  2.  la  12.  and  13 

less  patented  mining  claims  within  these 

lots,  SWNWW.  SWMi,  WV^SEV^,  NE% 

SEy4  less  patented  mining  claims: 
Sec  la  lot  2: 

Sec  14.  unpatented  Eloise  mineral  survey: 
See.  15.  unpatented  EUoise  mineral  survey. 
T.  12  S..  R.  9  E„ 
Sec  17  alb 

Sec.  20!  N^NEy4.  NEy4NWV4. 
T.  16  S..  R.  12  E.. 
Sec.  35,  SV^SWV4  less  patented  mining 

claim,  NWyiSEVi  less  patented  mining 

claim. 
T.  17  S,  R.  12  E., 
Sec  2.  M.S.  1649  A  372a  M.S.  2237  ft  2294. 

MS.  2295.  MS.  3734,  M.S.  4295; 
Sec  11.  MS.  4295.  part  of  NV^ 
T.  3  S.  R.  13  EL, 

Sec  24,  lot  la  SEV4NEV4,  NEy4SEV4: 
T.  3  S.,  R.  14  E.. 
Sec.  19.  lots  2. 3. 4.  E%SWy4: 
Sec2g.  W%.  SViSE%: 
Sec  aa  NV^NEVi.  SEMNEV4,  NEV^NW^. 
T.  14  S^  R.  18  E.. 
Sec  7.  NViSEViSEy4NE%.  SWViNEW.  WVi 

SEV4NEM.  EV&EViSW%.  EViW^E^ 


SW^  SWy4SW%SEViSWW.  WViSE^. , 
WVW^iSEW.  I 

Comprising  approximately  5287  acres. 

In  exchange  for  the  above  described 
public  lands,  the  United  States  will 
acquire  all  or  part  of  the  following 
parcels  of  private  land  located  in 
southern  and  southcentral  Arizona  from 
ASARCO.  Incorporated,  and  Empirita 
Limited  Partnership  or  their  nominees: 

T.  14  S..  R.  16  E..  G*SRM. 

Sec  a  SEV^SEM. 
T.  17  S..  R.  17  E„ 

Sec2aEViNWy4. 
T.  17  S.,  R.  18  E.. 

Sec  la  All; 

Sec  17,  the  east  1560  feet  of  said  tection: 

Sec  20,  NEy4NW%.  SWViSWy4: 

Sec  2a  part  of  W^4: 

Sec2aiVWWNW%. 
T.  18  S.,  R.  18  E., 

Sec.aSEy4SWV4: 

Sec  11.  NEV4,  NViSE^.  EV%SEV4NWVi,  EVi 
NEy4SWV4. 
T.  12  S.,  R.  9  E.. 

Sec  32.  M.S.  3885. 
T.  19  S..  R.  18  E^ 

Sec.g.SEV<iNES4: 

Sec  10.  SWWNVV^.  SW%: 

Secl5.  WHSWy4: 

Sec  21,  EV4EV4; 

Sec22.NWV<i.NMSWV4: 

Sec.  23.  NWyiNE^NE^,  S^NEV^NEM, 
NWy4NEy4.  SEy4NEy4: 

Sec  27.  SV4NV4NW%.  SHNWy4,  SW%: 

Sec  2a  EVi. 
T  18  S    R  16  E. 

Sec  24.  loU  1  to  4.  ind..  WVWV^  NW%. 
T.  20  S..  R.  17  E., 

Sec  13.  EV^WM.  SE%: 

Sec  24.  NEV^NEy4.  WHNE^.  E%NE^ 
NWV4. 
T.  20  S.,  R.  16  E^ 

Sec.  a  WWSWMNEV^.  SE%NE^,  SEW. 

Sec  la  SWSWVi. 

The  subject  parcels  to  be  acquired 
from  Asarco  and  Empirita  Limited 
Partnership  contain  critical  habitat  for 
the  following  threatened  or  endangered 
or  candidate  species  of  plants  and 
animals: 
Lesser  long-nosed  bat  [Leptonycten's 

curasoae  verbabuenae] 
Nichol's  turks  head  cactus 

[Echinocactus  horizonthonius  var. 

nicholii'] 
Gila  topminnow  [Poeciliopsis 

occidentalis  occidentalis) 
Mexican  garter  snake  [Tha/nnophis 

eques) 
Lowland  leopard  frogs  [Rana 

yavapioensis] 
Needle-spined  pineapple  cactus 

[Echinomastus  erectrocentrus  var. 

erectrocentrus)* 
*= Potential  Habitat  (unconfirmed) 

The  exchange  proposal  involves  all  of 
the  exchange  proponent's  interest  in  the 
surface  and  subsurface  of  the  private 
lands  and  the  surface  and  subsurface 
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estate  of  the  public  lands.  The  exchange 
is  consistent  with  the  Bureau's  land  use 
planning  objectives. 

Lands  being  conveyed  from  the  United 
States  will  be  subject  to  certain 
reservations,  terms  and  conditions 
including,  but  not  limited  to  right-of- 
ways,  grazing  leases,  and  permits  and 
all  valid  existing  rights. 

The  lands  to  be  acquired  by  the 
United  States  from  Asarco  and  Empirita 
Limited  Partnership  shall  be  subject  to 
certain  easements.  leases,  permits  and 
other  encumbrances  detailed  in  the 
subject  title  reports. 

Upon  completion  of  the  official 
appraisal,  acreage  adjustments  will  be 
made  to  equalize  the  values  of  the 
offered  and  selected  lands. 

The  lands  identified  in  section  7, 
Township  14  South.  Range  16  East,  were 
reconveyed  to  the  United  States  by  the 
City  of  Tucson  on  October  4, 1989.  The 
land  has  been  determined  suitable  for 
private  exchange  under  section  206  of 
the  Federal  Land  Policy  and 
Management  Act. 

In  accordance  with  the  regidations  of 
43  CFR  2201.1.  publication  of  this  Notice 
will  segregate  the  affected  public  land 
from  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights,  except  exchange 
to  section  206  of  the  Federal  land  Pohcy 
and  Management  Act  of  1976. 

The  segregation  of  the  above- 
described  land  shall  terminate  upon 
issuance  of  a  document  conveying  title 
to  such  lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation;  or  the 
expiration  of  two  years  from  the  date  of 
the  initial  publication  of  this  Notice 
(August  1. 1991).  whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix.  Arizona  85027.  Objections  will 
be  reviewed  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
reality  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  October  31. 1991. 
Henri  R.  Bisaon. 

District  Manager. 

|FR  Doc.  91-26850  Filed  11-6-91;  8:45  am] 

MLUMQ  COOC  4310-33-H 


[CO-930-4214-10;  COC-1269) 

Proposed  Modification  of  WIttidrawal 
and  Opportunity  for  Public  Meeting; 
Colorado 

October  31. 1991. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  modify  the  oil 
shale  withdrawals  on  560  acres  of  public 
lands  to  allow  for  disposal  of  the 
surface.  This  modification  will  have  no 
e^ect  on  the  restrictions  imposed  by  the 
existing  withdrawals  other  than  to  allow 
for  disposal  of  the  surface  by  land 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716.  The  lands 
continue  to  be  open  to  oil  and  gas 
leasing  subject  to  the  restrictions 
imposed  by  these  withdrawals. 
FOR  FURTHER  INFORMATION  CON^CT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lake  wood.  Colorado  80215-7076.  303- 
239-3706. 

SUPPLEMENTARY  INFORMATION:  On 
October  29, 1991,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
management  to  file  an  application  to 
modify  existing  withdrawals  to  allow  for 
disposal  of  the  surface  estate  of  the 
following  described  lands: 

Sixth  Principal  Meridian 

T.  4  S.,  R.  94  W.. 
Sec.  28.  SWy4NWy4,  SViSWy*.  and 

swy4SEv«. 

Sec.  34.  E'/iNEV*  and  NEy4SEV«. 
Sec.  35,  NEy4r4Wy4.  WV4WVi,  and 

NE'ASEV*. 
Sec.X.NWV*SW/*. 

The  areas  described  aggregate  560 
acres  in  Garfield  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  modification  may 
present  their  views  in  writing  to  the 
Colorado  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  modification.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purposes  of  being  heard  on  the 
proposed  action  must  submit  a  written 
request  to  the  Colorado  State  Director 
within  90  days  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  time  and  place 
will  be  published  in  the  Federal  Register 


at  least  30  days  before  the  scheduled 
date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 
Robert  S.  Schmidt, 
Chief.  Branch  of  Realty  Programs. 
(PR  Doc.  91-26866  Filed  11-6-91: 8:45  am] 

BIUJNO  CODE  4)10-JB-M 


(NM-030-02-4210-13] 

Exchange  of  Public  Land;  Socorro, 
Catron,  and  Sierra  Counties,  NM; 
Correction 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  correction. 

SUMMARY:  The  following  corrections  are 
made  to  the  Federal  Register,  Vol.  56, 
No.  180  (published  Tuesday.  September 
17. 1991).  pages  47100  through  47103. 

1.  On  page  47101.  third  column,  under 
Group  32,  change  "Proponent:  Charles 
Headen"  to  "Proponents:  Charles  and 
Jessie  Headen,  Herbert  and  Alice 
Gushing." 

2.  On  page  47102,  first  column,  line  8. 
change  "15.406.86  acres"  to  "20.318.16 
acres." 

3.  On  page  47102.  third  column,  under 
.  Group  3.  Une  4.  change  "NM  NM  82775" 

to  "NM  NM  82575." 

ADDRESSES:  Bureau  of  Land 
Management,  Socorro  Resource  Area. 
198  Neel  Ave.  NW,  Socorro,  New 
Mexico  87801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Hertz.  Socorro  Resource  Area  Office 
at  (505)  835-0412. 

Dated:  October  28, 1991. 
Richard  T.  WatU. 

Acting  District  Manager 

[FR  Doc.  91-26899  Filed  11-6-91;  8:45  am) 

BtLLMQ  COOC  4310-f*-M 


[NM-940-4214-10;  NMNM  86724] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposed  to  withdraw  40 
acres  of  public  land  in  Sandoval  County, 
to  protect  the  paleontological  resources 
of  the  Juana  Lopez  Research  Natural 
Area  (RNA).  The  notice  closes  the  land 
for  up  to  2  years  from  surface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing. 
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DATES:  Comments  and  requests  tor  a 
public  meeting  must  be  received  by 
February  5. 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director.  BLM,  P.O.  Box 
1449,  Santa  Fe,  New  Mexico  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT. 
Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  505-988-6071. 
SUPPLEMENTARY  INFORMATION:  On 
October  22, 1991,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Meridian 
T.  19  N..  R.  1  W., 

sec.  14.  EV4SEy4SWy4  and  WV<iSWy4SEy4. 
The  area  described  contains  40  acres  in 
Sandoval  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
paleontological  resources  of  the  Juana 
Lopez  RNA. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
New  Mexico  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the~  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forih  in  43  CFR  part  2300. 
'  For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature, 
but  only  with  the  approval  of  an 


authonzed  officer  of  the  Bureau  of  Land 
Management  during  the  segregative 
period. 

Dated:  October  31. 1991. 
Monte  G.  lordan. 
Associate  State  Director. 
|FR  Doc.  91-26900  Filed  11-6-91;  8:45  am) 
atixma  cooc  Mio-n-n 

[NM-940-4214-10;  NMNM  86979] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
7.320  acres  of  public  land  in  Sandoval 
County,  to  protect  the  paleontological, 
geological,  recreational,  cultural, 
watershed,  and  scenic  values  of  the 
Ojito  Area  of  Critical  Environmental 
Concern  (ACEC).  This  notice  closes  the 
land  for  up  to  2  years  from  surface  entry 
and  mining.  The  land  will  remain  open 
to  mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
February  5, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  BLM,  P.O.  Box 
1449.  Santa  Fe,  New  Mexico  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  F.  Hougland.  BLM,  New 
Mexico  State  Office,  505-988-6071. 

SUPPLEMENTARY  INFORMATION:  On 

October  15, 1991,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  pubHc 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Meridian 

T.  15  N.,  R.  IE.. 

sec.  17.  E^/tEVt.  NWy4NEy4.  and  W'/^: 

sec.  18,  EWandSWy4: 

sec.  19; 

sec.  20.  EV^I^V4,  WV^,  and  SEy4: 

sec.  21; 

sec.  28,  NVii; 

sees.  29,  30,  and  31; 

sec.  32,  SWy4NEy4,  SEy4SWy4.  and 
WV^SEV4. 
T.  15  N.,  R.  1  W., 

sees.  13,  24.  and  25; 

sec.  36,  S W  y4NE  y4 ,  SE  y4  NW  y4, 
NEy4SWy4,  and  NWy4SEy4. 
The  areas  described  aggregate  7,320  acres  in 
Sandoval  County,  New  Mexico. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 


paleontological.  geological,  recreational, 
cultural,  watershed,  and  scenic  values  of 
the  Ojito  ACEC. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections,  in  connection 
with  the  proposed  withdrawal,  may 
present  their  views  in  writing  to  the 
New  Mexico  Stale  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubhc  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  and  discretionary  land  use 
authorizations  of  a  temporary  nature, 
but  only  with  the  approval  of  an 
authorized  officer  of  the  Bureau  of  Land 
Management. 

Dated:  October  22. 1991. 
Larry  L  Woodard, 
State  Director 
(FR  Doc.  91-26901  Filed  11-6-91;  8:45  am|    '   - 
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INTERSTATE  COMMERCE 
COMMISSION 

(No.  40396'] 

DOJ  Petition— Rocky  Mountain 
Carriers 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  filing  of  petition. 

SUMMARY:  On  December  19, 1989,  the 
U.S.  Department  of  Justice  (DOJ)  filed  a 


'  Formerly  docketed  at  Section  Sa  Application 
No.  60. 
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petition  with  the  Commisston  seeking 
revocation  of  the  antitrust  immunity  of 
Rocky  Mountain  Motor  Tariff  Bureau 
(RMB)  to  discuss  and  agree  on  general 
rate  increases  (CRIs).  On  February  20. 
1990,  the  Commission  voted  to  hold 
consideration  of  the  petition  in 
abeyance  pending  completion  of  the 
investigation  and  report  in  Ex  Parte  No. 
MC-196.  Investigation  of  Motor  Carrier 
Collective  Ratemaking  and  Related 
Practices  and  Procedures.  The  report  in 
Ex  Parte  No.  MC-196  was  served  on 
May  31. 1991.  Investigation  of  Motor 
Car.  Collective  Practices.  7  LC.C.2d  388 
(1991)  (Investigation)  Our  report  in 
Investigation  examined  and  analyzed 
the  issue  of  coincident  pricing  by  rate 
bureau  members  the  forms  the  basis  for 
DOJ's  petition.  We  concluded  that  the 
practice  had  not  been  shown  to  be 
unlawful,  because  no  party  presented 
evidence  demonstrating  that  carriers 
have  engaged  in  improper  discussions 
before  or  after  any  rate  bureau 
meetings,  or  otherwise  colluded 
unlawfully.  7  I.C.C.Zd  at  459.  We  also 
found,  as  a  general  matter,  that  the 
practice  has  not  been  shown  to  be 
contrary  to  the  national  transportation 
policy,  because  it  has  not  been  shown 
improperly  to  inflate  rate  levels,  7 
I.C.C.Zd  at  463.  The  DO]  petition,  as 
filed,  alleges  parallel  action,  but  does 
not  establish  unlawful  collusion.  It  also 
alleges,  but  does  not  demonstrate, 
inflated  rate  levels.  Consequently,  we 
decided  in  Investigation  to  permit  DO] 
to  file  evidence  and  arguments  to 
address  the  issues  raised  by  its  petition 
in  light  of  the  findings  in  our  report 
Accordingly,  we  invite  DO)  to  file 
evidence  addressing  these  issues.  If  DO) 
does  not  file  comments,  the  proceeding 
will  be  discontinued  due  to  a  lack  of  a 
sufficient  record.  Upon  submission  by 
DO)  of  additional  arguments  and 
evidence,  other  interested  persons  will 
be  permitted  to  file. 
DATES:  D0]'8  evidence  is  due  by 
lanuary  6, 1992.  Replies  are  due  by 
February  5, 1992. 

ADDRESSES:  Send  comments  (an  original 
and  15  copies)  referring  to  Docket  No. 
40396  to:  Interstate  Commerce 
Commission.  Office  of  the  Secretary. 
Case  Control  Branch.  Washington.  DC 
20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  (202)  275-7601. 
(TDD  for  hearing  impaired:  (202)  275- 

1721). 

SU^rLEMCNTARY  INFORMATION: 
Additional  infbrmation  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215.  Interstate 


Commerce  Commission.  Washington. 
DC  20423.  telephone  (202)  275-7428. 
Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 
275-1721.Q02 
It  is  Ordered: 

1.  DO)'s  evidence  and  argument  must 
be  filed  by  (anuary  6, 1992. 

2.  If  DO)  does  not  timely  file 
comments,  the  proceeding  will  be 
discontinued,  without  any  further 
Commission  action. 

3.  Upon  submission  by  DOJ  of 
evidence,  reply  comments  are  due  by 
February  5, 1992. 

Decided:  September  25. 1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland  Jr., 
Secretary. 
(FR  Doc  91-26861  Filed  11-6-91:  8:46  am| 
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[Docket  No.  AB-2S4  (Stib-Na  3)] 

Providence  and  Worcester  RaHroad— 
Abandonment— Pontlac  Secondary 
Line  in  Providence  and  Kent  Counties, 
Ri;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Providence  and  Worcester  Railroad 
Company  (P&W)  to  abandon  3.91  miles 
of  railroad  extending  from  Branch 
Milepost  1.21  to  the  end  of  the  track  at 
Branch  Milepost  5.12,  known  as  the 
Pontiac  secondary  line,  in  Providence 
and  Kent  Counties.  RI. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  by 
November  22, 1991,  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  off^ered  financial  assistance 
(through  subsidy  or  purchase),  to  enable 
the  rail  service  to  be  continued:  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  November  18, 
1991.  The  following  notation  shall  be 
typed  in  bold  face  on  the  lower  left-hand 
corner  of  the  envelope  containing  the 
offer:  "Rail  Section,  AB-OFA".  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  assistance 
for  continued  rail  service  are  contained 
in  49  U.S.C  10805  and  49  CFR  1152.27. 

Decided:  October  31. 1991. 


By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  ]t^ 
Secretary. 
(PR  Doc  91-26862  Filed  11-6-91:  &4S  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Resporvse,  Compensation,  and  Liability 
Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  28. 1991.  a 
proposed  Partial  Consent  Decree  in 
United  States  v.  Velsicol  Chemical 
Corp.  and  the  City  of  Memphis,  Civil    ' 
Action  No.  91-2815-FB  was  lodged  v^th 
the  United  States  District  Court  for  the 
Western  District  of  Tennessee.  This  is 
an  action  brought  pursuant  to  section 
106  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("CERCLA").  42  U.S.C.  9606. 
Pursuant  to  the  proposed  decree,  the 
settling  defendants  will  finance  and 
perform  the  Remedial  Design  anrf 
Remedial  Action  ("RD/RA")  at  the 
North  Hollywood  Dump  Superfund  Site 
("Site"),  and  reimburse  the  United 
States  for  future  oversight  costs, 
operation  and  maintenance  costs,  and 
future  response  activities. 

The  Site  was  a  municipal  and 
industrial  landfill  from  the  mid-1930's  to 
the  mid-1960's.  It  encompasses 
approximately  70  acres  of  land  that  runs 
along  Hollywood  Street  in  Memphis, 
Tennessee.  Two  potentially  responsible 
parties,  Velsicol  Chemical  Corporation 
and  the  City  of  Memphis,  have  agreed  to 
assume  the  responsibility  for  the  RD/ 
RA. 

The  remedy  selected  for  this  Site 
addresses  contamination  in  soils, 
shallow  groundwater,  and  surface  water 
impoundments  at  the  Site.  Pursuant  to 
the  proposed  Decree,  Velsicol  and  the 
City  will  cover  the  wastes  with  a  low 
permeability  cover  on-site.  The  cover  is 
designed  to  prevent  any  further 
migration  of  hazardous  substances  to 
the  groundwater.  Implementation  and 
treatment  are  expected  to  take  five  (5)  to 
ten  (10)  years.  The  settlement  covers 
100%  of  costs  associated  with  the 
implementation  of  the  RD/RA,  including 
operation  and  maintenance  of  the  Site 
and  EPA's  oversight  costs. 
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The  Department  of  )ustice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  justice,  P.O. 
Box  7611,  Washington,  DC  20530. 
Comments  should  refer  to  United  States 
V.  Velsicol  Chemical  Corp.  and  the  City 
of  Memphis.  D.O.J.  Ref  90-11-2-629. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Western  District  of 
Tennessee.  1026  Federal  Office  Bldg.. 
167  N.  Main  Street.  Memphis.  Tennessee 
38103,  and  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Ave.  Building,  NW.. 
Washington.  DC  20004,  (202-347-2072). 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center.  P.O.  Box  1097, 
Washington.  DC  20004.  In  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $73.50  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Treasurer  of  the  United  States". 
Barry  M.  Hartmon. 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-26902  Filed  11-6-91:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Senior  Executive  Service  Performance 
Review  Board  Membership 

agency:  President's  Council  on  Integrity 
and  Efficiency  (PCIE). 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
current  membership  of  the  PCIE 
Performance  Review  Board. 
EFFECTIVE  DATE:  October  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Individual  Offices  of  Inspector  General. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  title  5.  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  This  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Members  of  the  President's  Council  on 
Integrity  and  Efficiency  Performance 
Review  Board  are: 


Memt>ers 


Title 


AgcfKy  tor  International  Dtvalopnwnt 

CortMtt  M.  Flannary Assistant  Inspector  General 

for  Security 

Gene  Richardson Assistant  Inspector  General 

tor  Investigations. 
Department  of  Agriculture 

Charlet  R.  Gillum Deputy  Inspector  General. 

James  R.  Ebbm Assistant  Inspector  General 

lor  Audit, 

Craig  L.  Beauchamp Assistant  Inspector  General 

lor  Investigations. 

Paula  F.  Hayes _....  Assistant  inspector  Ger>eral 

lor  Policy  Development 
and  Resources  Manage- 
ment. 

Richard  Long Deputy  Assistant  Inspector 

Ger>eral  lor  Audit 

Everett  Mosley Deputy  Assistant  Inspector 

General  for  Audit. 

Jeffrey  Rush _ Deputy  Assistant  Inspector 

General  lor  Investiga- 
tions. 

Department  of  Cofwnerce 

Michael  Zimmerman Deputy  Inspector  Ger>eral. 

J.  Steven  Sadler Dei>uty  Assistant  Inspector 

Gerwral  lor  Regional 
Audits. 

Charles  M.  Hall Assistant  Inspector  General 

for  Inspections  arfd  Re- 
source Marwgement. 

DeparlnMnt  of  Defenee 

Derek  J.  Varxler  Deputy  Inspector  Ger>eral. 

Schaaf. 

NicholM  T.  Luttch Assistant  Inspector  General 

for  Administration  and  In- 
formation Management 

Jack  L.  Montgomery Deputy  Assistant  Inspector 

Ger>eral  for  Administra- 
tion and  Information 
Management  OAIG.  AIM. 

David  A.  Brinkman Assistant  Inspector  General 

for  Analysis  and  FoNow- 
up. 

Robert  J.  beberman Assistant  Inspector  General 

for  Auditing. 

Edward  R.  Jones Deputy  Assisunt  Inspector 

General  for  Auditing. 
OAIG,  AUO. 

Nancy  L  Butler Orector.  Financial  Manage- 
ment Directorate,  OAIG, 
AUDIT. 

DonaM  E.  Reed Direclor,  Acquisition  Man- 
agement Directorate, 
OAIG,  AUD. 

David  K.  Stoensma Director,  Contract  Manage- 
ment Directorate,  OAIG, 
AUD. 

William  F.  Thomas Director,     Readiness    and 

Operational  Support  Di- 
rectorate, OAIG.  AUD. 

Mwhael  R.  Hill AsstsUnt  Inspector  General 

for  Audit  Policy  and 
Oversight. 

Donakl  E.  Davis Deputy  Assistant  Inspector 

General  for  Audit  Poiicy 
and  Oversight  OAIG, 
APO. 

Michael  B.  Assistant  Inspector  General 

Sueesmann.  for   Departmental    Inquir- 

ies. 

Katharine  A.  Brmin Assiatant  Inspector  General 

for  Inspections. 

Stephen  A.  Whntocfc Director.  Inspections  Direc- 
torate, OAIG.  INS. 

DonaU  Mancuso Assistant  Inspector  Ger>eral 

for  lnvestigatior>s. 

WMIiam  Q.  Dupree Deputy  Assistant  Inspector 

Ger>eral  for  Invaatiga- 
tiona,  OAIG,  INV. 


Memt)ers 


Title 


Department  of  Energy 

Gordon  W  Harvey  .  Assistant  Inspector  General 
for  Audits 

Michael  W  Conley Assistant  Inspector  General 

lor  Inspections 

Paul  M.  Misso Assistant  Inspector  General 

lor  Investigations. 

M.  Ttwmas  Abruzzo Deputy  Assistant  Inspector 

General  lor  Investiga- 
tions. 

Gregory  H,  Fnedman Deputy  Assistant  Inspector 

General  lor  Audit  lor  Op- 
erations. 

Stanley  R.  Sulak Deputy  Assistant  Inspector 

General  for  Audit  Policy. 
Plans  and  Programs. 

Department  of  Health  and  Human  Servlcea 

Joseph  E.  Vengrin Assistant  Inspector  General 

for  Audit  Policy  and 
Oversight 

Rot>ert  A.  Swnon  , Assistant  Inspector  General 

I  for     Criminal     Investiga- 

I  tons. 

Department  of  Houaing  and  Urban  Development 

John  J.  Connors Deputy  Inspector  Ger>eral. 

John  H.  Grear Assistant  Inspector  General 

for  Audit. 
Patrick  J.  Nerl Assistant  Inspector  General 

lor  Investigations. 

Department  of  ttie  Interior 

Joyce  N.  Fieischman Deputy  Inspector  General. 

Thomas  T.  Sheehan Assistant  Inspector  General 

for  Investigations. 
Harold  Bkwm Assistant  Inspector  General 

for  Audits. 
Manrin  E.  Pierce Deputy  Assistant  Inspector 

General  tor  Audits 

Department  of  Labor 

Charles  C.  Masten Deputy  Inspector  Gerwal. 

GeraM  W.  Peterson Assistant  Inspector  General 

lor  Audit. 

Sylvia  T.  Horowitz Counsel   to   ttte   Inspector 

Gerferal. 

Joseph  Fisch „ Deputy  Assistant  Inspector 

General  lor  Audit. 

Irving  A.  Basaett Assistant  Inspector  General 

for  Investigatiorw. 

Gustave  Schick Assistant  Inspector  General 

for  Labor  Rad(eteenr>g 

E.J.  German Assistant  Inspector  General 

for  Resource  Manage- 
ment and  Legislative  As- 
sessment 

Department  of  State 

John  C.  Payne Assistant  Inspector  General 

for  Audit. 
MKton  M.  MacOonekJ ....  Deputy  Assistant  Inspector 

General  tor  Audit 
Kathleen  J.  Charles Assistant  Inspector  General 

for  Policy,  Planrvng  and 

Management 
Beverly  C.  Lovelady Deputy  Assistant  Inspector 

Ger>eral      for      Secunty 

Oversight 
John  Duncan Counsel   to   the   Inspector 

General 
Robert  S.  Teriesen Assistant  Inspector  General 

for  Investigations. 
James  K.  Blut>augh Deputy  Assistant  Inspector 

General   lor   Inspectiorfs. 

Department  of  Tranaportation 

Raymortd  J.  DeCarli Assistant  Inapector  Qerterai 

for  Auditing. 
SetMStianR.  lorigo Deputy  Assistant  Inspector 

General     lor     Investiga- 
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Members 


Titie 


John  W.  Lainhwt  IV AMWtanI  Inspector  Ger>eral 

tor  Po4icy,  Planning  and 
Resources. 

LawrerKe  H.  Weinirob...  Deputy  Assistant  Inspector 
General  for  Auditing. 

OepartiiMnt  of  the  TrMSury 

Robert  P.  Ceaca Dsputy  Inspector  General. 

Jay  Wemstam _....  Aeiiatant  kiapector  General 

tar  Audit. 

Gary  L  WTMtington Assistant  Inspector  General 

tor  Poicy.  Ptanrwig  arxj 
Resources. 

Charles  D  Fowler  III Assistant  Inspector  Ger>eral 

(or  Investigationa. 

John  U.  Balalioa ~ Assistant  Inspector  General 

(or  Oversigt>t  and  Quality 
Aaawanca. 

Defvm  S.  Schindel Deputy  Assistant  Inspector 

Gerteral  tor  Audit  Oper- 
ations. 

Karia  Cocran „  Deputy  Assistant  Inspector 

General  fOr  Audit  Pro- 
gram. 

Department  of  Vetorana  Affairs 

William  T  Merriman Deputy  Inspector  General. 

MRchaet  J.  Costelto Assistant  Inspector  General 

(or  Investlgattons. 

Alastair  M.  Corviell Assistant  Inspector  General 

for  Health  Care  Inspec- 
tions. 

Michael  G.  3ulfc>an Aiiislsnt  Irapactor  General 

(or  Auditing. 

John  M.  Clarfcson Deputy  Assistant  Inspector 

General  for  investiga- 
tions. 

Michael  Slachta.  Jr Deputy  Assistant  Inspector 

General  (or  Auditing. 

Jack  H.  KrotI ~  Assistant  Inspector  General 

(or  Policy.  Planning  arxl 
Resources. 

EnvvowiWfiiH  FiolocUoit  Afoitcy 

James  O.  Rauch Deputy  Assistant  Inspector 

General  for  Audtt. 

Fedofal  Emofponcy  Management  Agency 

WiMiam  R.  Partridge Deputy  Inspector  General 

Gonoral  Sorvtcoa  AdrnktialfaUofi 

Edward  F.  Itefferon Deputy  Inspector  General. 

Joel  a  GaUay Counsel   to   the   Inspector 

General. 
James  E  Heriderson Assistant  Inspector  General 

tor  Investigations. 
WiMiam  E  Whyte,  Jr Assistant  Inspector  General 

(or  Auditing. 
Lawrence  J.  Dempsey...  Assistant  Inspector  General 

(or  Quality  Management 

National  AeronauUca  and  Space  Admlntotratlon 

WHkam  D  Hagar Assistant  inspector  General 

lor  Invesbgatxxts. 

Rictwd  J.  PeMetier Assistant  Inspector  General 

(or  Auditing 

Otfteo  of  Peraonnel  Managamont 

Harvey  D.  Thorp..- Assistant  Inspector  General 

for  Audits. 

Rawoao  Retirement  Board 

William  J.  Doyle  III Inspector  General. 

Charles  R.  Sekarak Assistant  inspector  General 

(or  Inveetigattons. 

Sma»  PHilniii  Admhilatfatton 

Stephen  N.  Matcia Asaistani  Inspector  General 

lor  Invosigations. 

Daniel  B.  Peyser  _ Counsel   to   the   Inspector 

General. 

Peter  L  McOintock Assistant  Inspector  General 

for  Auditing 


Members 


Tite 


-  *  fia     i  *     -  .*  *  -  .    ■  - 

unMao  waioo  inrormODon  Agencf 

J.  Rwhard  Barman Assistant  Inapector  Ger>aral 


tor  Audit 


Dated:  October  31. 1991. 
Julian  W.  De  La  Rosa. 

Inspector  General,  Department  of  Labor,  and 
Chair,  PCIE  Internal  Operations  Committee. 

[FR  Doc.  91-2<»33  Filed  11-6-91;  8:45  am] 
rnxwa  cooc  mio-h-h 


Employment  and  Training 
Administration 

[TA-W-2«4»71) 

Nice  Specialty  Bearings,  Kulpsville.  PA; 
Negative  Determination  RegardifH) 
Appiication  for  Reconsideration 

By  an  application  dated  September  17, 
1991.  after  being  granted  a  filing 
extension,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  will  soon 
be  published  in  the  Federal  Register. 

Pursuartt  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
com  lained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  company  claims  that  the 
Department's  survey  considered  only 
the  first  half  of  1991  compared  to  the 
same  half  in  1990.  Its  also  claimed  that 
none  of  the  domestic  bidders  could 
manufacture  the  quality  bearings 
needed;  consequently,  its  major 
customer  went  overseas. 

Investigation  findings  show  that  the 
decreased  employment  criterion  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  of  1974  was  not  met  for  the 
period  1989  to  1990.  Also,  the  |;>etition 
specifically  stated  it  was  for  worker 
separations  occurring  in  1991.  The  lost 
bid  survey  shows  that  the  date  of  the 
award  la  January  1, 1991. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 


met.  This  test  is  generally  demonstrated 
through  a  stirvey  of  the  workers'  firm's 
customers.  The  Department's  lost  bid 
survey  for  Nice  Specialty  Bearings' 
major  customer  showed  that  it  was  not 
the  lowest  domestic  bidder  for  the  ball 
bearing  project  in  the  period  relevant  to 
the  petition. 

Other  findings  show  that  Nice 
Specialty  Bearings  identified  capacity 
and  certain  other  problems  in  supplying 
ball  bearings  to  its  major  customer.  As  a 
temporary  measure  the  major  customer 
went  to  another  domestic  firm  for  ball 
bearings.  However,  this  subsequent  firm 
did  not  qualify  as  a  long  term  viable 
source.  Nice's  major  customer  than 
conducted  a  market  test  to  resource  its 
ball  bearing  business  and  Nice  Specialty 
Bearings  was  not  the  lowest  domestic 
bidder. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washingtoa  DC  this  2gth  day  of 
October  1991. 
Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  & 
Actuarial  Services.  Unemployment  Insurance 
Service. 

(FR  Doc.  91-26834  Filed  ll-e-«l;  8:45  am] 
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[TA-W-26.370] 

Proctor  and  Gamble  Manufacturing 
Co^  Avenel,  NJ;  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  23. 1991  in 
response  to  a  worker  petition  which  was 
filed  on  September  23. 1991  on  behalf  of 
workers  at  The  Proctor  and  Gamble 
Manufacturing  Company.  Avenel.  New 
Jersey. 

A  negative  determinatio  n  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  July  23. 1991  (TA-W-25.882). 
No  new  information  is  evident  which 
would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  a1  Waatitaston.  DC  Diis  2Mli  <tay  of 
October  1901. 

MwviD  M.  Fooka. 

Director.  Office  of  Trade  AdJMtment 
Assiataace. 

(FR  Doc.  91-28835  Filed  ll-6-«l:«.^  ibi] 
MUMS  COOC  «sie-s»4i 

ITA-W-26,371] 

The  Proctor  and  Gamtafle 
Manufacturing  Co.;  Staten  ttland,  NY; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  23. 1991  in 
response  to  a  worker  petition  which  was 
filed  on  September  23, 1991  on  behalf  of 
workers  at  The  Proctor  and  Gamble 
Manufacturing  Company,  Staten  Island. 
New  York. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-25.883).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  29th  day  of 
October  1991. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Ad/ustmml 

Assistance. 

[FR  Doc.  91-26936  Filed  11-6-61;  8:45  am] 
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Job  Training  PartnervMp  Act:  Native 
American  Programs'  Advisory 
Committee;  Appointment  of  Members 

AQENCV:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  appointment  of 
members. 

summary:  Notice  is  hereby  given  that 
appoinl.ments  have  been  made  to  fill 
twenty-one  (21)  vacancies  on  the  Job 
Training  Partnership  Act  Native 
American  Programs'  Advisory 
Committee. 

The  membership  of  the  Committee 
and  categories  represented  are  as 
follows: 

Representing  |TPA  Section  401  Grantees 

Mr.  Terry  Polchies**,  Executive  Director. 

Central  Maine  Indian  Associatioa  Inc., 

Bangor,  Maine. 
Ms.  Joan  H.  Cofield**,  fTPA  Director, 

Powhatan-Renape  Nation,  Rancocas.  New 

Jersey. 
Mr.  John  R.  Hassan*,  JTPA  Director,  Council 

of  Three  Rivers.  American  Indian  Center, 

Inc.,  Pittstnirgh.  Pennsylvania. 
Mr.  Eddie  L  TulHs*.  Chairman.  Poarch  Band 

of  Creek  Indians,  Atmore,  Alabama. 
Mr.  Dean  Brasgalla**.  JTPA  Director,  Leech 

Lake  Reservation,  Cass  Laka.  Minnesota. 


Mr.  Robert  E.  Lewh**,  Governor,  Pueblo  of 

Zuni,  Zuni.  New  Mexico. 
Mr.  Frank  LaMere*.  Executive  Director. 

Nebraska  Indian  litter-Tribal  Development 

Corporation.  Wioaebago.  Nebraska. 
Mr.  Wilbur  R«d  Tomahawk".  JTPA  Director. 

Standing  Rock  Stoux  Tribe.  Fort  Yates. 

North  Dakota. 
Ma.  Joy  J.  Hanlejr*.  Executive  Director, 

Affiliation  of  Arizona  Indian  Centers,  Inc.. 

Phoenix.  Arizona. 
Ms.  Lois  E.  Lemery**.  Program  Manager, 

Colville  Confederated  Tribes,  Nespelem. 

Washington. 
Ms.  Donna  L  Sqotf.  Director  of 

Employment  A  Training,  Tanana  Chiefs 

Conference,  Inc..  Faii^anlcs,  Alaska. 
Ms.  Winona  Whitman*.  Employment  ft 

Training  Prograai  Administrator.  Alu  Like. 

Inc..  Honolulu.  HawaiL 

Representing 
National  OrganizatioDS 

Mr.  Norman  C.  DeWeaver*.  Washington.  DJC 
Representative.  Indian  and  Native 
American  Employment,  and  Training 
Coalition,  WaakiJngton,  DC 

Ms.  LeeAnn  Tall  Bear**,  Executive  Director, 
National  American  Indian  Council, 
Washington,  DC 

Representatives  From  Other  DiadpUoss 

Mr.  Dale  Wing*,  Assistant  Project  Director, 

American  Association  of  Retired  (>eople. 

Washington,  DC. 
Dr.  Rose-Alma  McDonald-Jacobi*.  Native 

American  Consultant  Hc^aasburg,  New 

Yoi*. 
Mr.  Clarence  W.  Skye**,  Executive  Director. 

United  Sioux  Tribes  of  South  Dakota. 

Pierre,  South  Dakota. 
Mr.  Gaiashkibos",  Chairman,  Lac  Courte 

Oreilles,  Tribal  Governing  Board, 

Hayward,  Wisconsin. 
Mr.  Donald  Denetdeal*,  Acting  Dean.  Navajo 

Community  College.  Ganado,  Arizona. 
Mr.  Stuart  Tonemah*.  President,  Center  Five 

Evaluation  Center.  Norman,  Oklahoma. 
Mr.  Robert  Martin*',  President  Haskell 

Indian  College,  Lavtrrence,  ICansas. 

*  These  members  have  been  appointed  for 
a  term  which  will  end  on  Seplcn.bcr  24, 1992. 

**  These  members  have  been  nppointed  for 
a  term  which  will  end  on  September  24, 1963. 

The  JTPA  Native  American  Programs' 
Advisory  Committee  was  established 
under  section  4m{h)(l)  of  title  IV  of 
JTPA  to  advise  the  Assistant  Secretary 
for  Employment  and  Training  on  rules, 
regulations  and  performance  standards 
specifically  and  vAeiy  for  Native 
American  programs  authorized  under 
that  section. 

DATES:  llieae  appointments  were  nude 
and  were  effective  on  October  17, 1991. 
Ten  of  these  appointments  will  expire 
on  September  24, 1992  and  the  remaining 
eleven  will  expire  oo  September  24, 
1993. 


4641,  200  Constitution  Avenue.  NW., 
Washington.  DC  20211);  Telephone:  |202) 
535-0500  (this  is  not  a  toll-free  number). 

Signed  at  Washington,  DC  Slst  day  of 
October.  1991. 

RolMrt  T.  foaes.  j 

Assistant  Secretary  of  Labor. 

(FR  Doc  91-26837  Filed  ll-6-«l:  &45  amj 


FOR  AOOmONAL  MPORMATKM  OONTACT 
Paul  A.  Mayrand,  Director.  Office  of 
Special  Tatigeted  IVograms.  Emptoyment 
and  IVaining  Administration,  room  N- 


Federat-State  Unemployfnent 
Compensation  Program:  Certificationa 
Under  ttte  Federal  Unemployment  Tax 
Act  for  1991 

On  October  31, 1991,  the  Secretary  of 
Labor  signed  the  annual  certifications 
under  the  Federal  Unemployment  Tax 
Act.  26  US.C  3301  et  seq.,  thereby 
enabling  employers  who  nuke 
contributions  to  State  unemployment 
funds  to  obtain  certain  credits  for  their 
liability  for  the  Federal  unemployment 
tax.  By  letter  of  the  same  date  the 
certifications  were  transmitted  to  the 
Secretary  of  the  Treasury.  The  letter  and 
the  certifications  are  printed  below. 

Dated:  October  31, 1991. 
Roberts  T.  Jonea, 

Assistant  Secretary  of  Labor. 
October  31, 1961. 

The  Honorable  Nicholas  F.  Brady, 
Secretary  of  the  Treasury,  Washington,  D.C 
30220. 

Dear  SecreUry  Bredy.  Transmitted 
herewith  are  an  original  and  one  copy  of  the 
certifications  of  the  States  and  their 
unemployment  compensation  laws  For  the  12- 
month  period  endir^g  on  October  31, 1991. 
One  is  required  with  respect  to  normal 
Federal  unemployment  tax  credit  by  section 
3304  of  the  Internal  Revenue  Code  of  ISSB, 
and  the  other  is  required  with  respect  to 
additional  tax  credit  by  sactioa  3303  of  tiit> 
Code. 

The  certification  pursuant  to  section  3304 
lists  all  53  jurisdictions,  except  New  Jersey. 
As  was  the  case  for  the  last  two  years.  New 
Jersey  ii  omitted  from  both  certifications 
beoauae  of  issues  arising  under  the 
requirements  of  sectioa  3304(a]  of  the  Internal 
Revenue  Code  of  1986.  An  agreement  has 
been  reached  with  the  State  of  New  \eney, 
and,  as  the  State  folftils  its  obligations  under 
this  agreement  I  will  forward  to  you  the 
certifications  with  respect  to  New  Jersey  as 
appropriate.  The  certification  pursuant  to 
section  3303  also  omits  Puerto  Rico  because 
the  unemplo>-ment  compensation  law  of  this 
jurisdiction  permitted  no  reduced  rates  of 
contributions  for  1601.  We  note  that  Puerto 
Rico  plans  on  assigning  rates  based  on 
experience  beginning  on  January  1. 1992. 

Sincerely, 
Lynn  Martin 
Enclosures 
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CertiRcation  of  States  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section  3304  of 
the  Internal  Revenue  Code  of  1986 

In  accordance  with  the  provisions  of 
section  3304(c)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(c)),  I  hereby 
certify  the  following  named  States  to  the 
Secretary  of  the  Treasury  for  the  12- 
month  period  ending  on  October  31. 
1991.  in  regard  to  the  unemploj'ment 
compensation  laws  of  those  States 
which  heretofore  have  been  approved 
under  the  Federal  Unemployment  Tax 
Act. 


Alalia  ma 

Montana 

Alaska 

Nebraska 

Arizona 

Nevada 

Arkansas 

New  Hampshire 

California 

New  Mexico 

Colorado 

New  York 

Connecticut 

North  Carolina 

Delaware 

North  Dakota 

District  of  Columbia 

Ohio 

Florida 

Oklahoma 

Georgia 

Oregon 

Hawaii 

Pennsylvania 

Idaho 

Puerto  Rico 

Illinois 

Rhode  Island 

Indiana 

South  Carolina 

loWta 

South  Dakota 

Kansas 

Tennessee 

Kentucky 

Texas 

Louisiana 

Utah 

Maine 

Vermont 

Maryland 

Virginia 

Massachusetts 

Virgin  Islands 

Michigan 

Washington 

Minnesota 

West  Virginia 

Mississippi 

Wisconsin 

Missouri 

Wyoming 

This  certification  is  for  the  maximum 
normal  credit  allowable  under  section 
3302(a)  of  the  Code. 

Signed  at  Washington.  DC.  on  October  31. 
1991. 

Lynn  Martin, 

Secretary  of  Labor. 

Certification  of  State  Unemployment 
Compensation  Laws  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section 
3303(b)(1)  of  the  Internal  Revenue  Code 
of  1986 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  section  3303(b)  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
3303(b)(1)).  I  hereby  certify  the 
unemployment  compensation  laws  of 
the  following  named  States,  which 
heretofore  have  been  certified  pursuant 
to  paragraph  (3)  of  section  3303(b)  of  the 
Code,  to  the  Secretary  of  the  Treasury 
for  the  12-month  period  ending  on 
October  31. 1991: 


Louisiana 

Oklahoma 

Maine 

Oregon 

Mar>'land 

Pennsylvania 

Massachusetts 

Rhode  Island 

Michigan 

South  Carolina 

Minnesota 

South  Dakota 

Mississippi 

Tennessee 

Missouri 

Texas 

Montana 

Utah 

Nebraska 

Vermont 

Nevada 

Virginia 

New  Hampshire 

Virgin  Islands 

New  Mexico 

Washington 

New  York 

West  Virginia 

North  Carolina 

Wisconsin 

North  Dakota 

Wyoming 

Ohio 

Alabama 

Florida 

Alaska 

Georgia 

Arizona 

Hawaii 

Arkansas 

Idaho 

California 

Illinois 

Colorado 

Indiana 

Connecticut 

Iowa 

Delaware 

Kansas 

District  of  Columbia 

Kentucky 

This  certification  is  for  the  maximum 
additional  credit  allowable  under 
section  3302(b)  of  the  Code. 

Signed  at  Washington.  DC.  on  October  31. 
1991. 

Lynn  Martin. 
Secretary  of  Labor. 
[FR  Doc.  91-26938  Filed  11-6-91;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  91-100] 

NASA  Advisory  Council  (NAG),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Solar  System 
Exploration  Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
and  Applications  Advisory  Committee. 
Solar  System  Exploration 
Subcommittee. 

DATES:  November  14. 1991.  8:30  a.m.  to 
5:30  p.m.;  and  November  15. 1991,  8:30 
a.m.  to  12:30  p.m. 

ADDRESSES:  California  Institute  of 
Technology,  room  102.  Building  100,  770 
S.  Wilson.  Pasadena.  CA  91101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Wesley  Huntress.  Code  SL.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202/453-1588). 
SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long-range  plans  for,  work  in  progress 
on.  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Solar  System  Exploration 
Subcommittee  (SSES)  provides  advice  to 


the  Solar  System  Exploration  Division 
concerning  long-range  planning  in  solar 
system  exploration.  The  SSES  will  meet 
to  discuss  the  OSSA  program.  Fiscal 
Year  1992  budget,  strategic  planning, 
and  activities  of  the  SSAAC  and 
working  groups.  The  Subcommittee  in 
chaired  by  Dr.  Jonathan  Lunine  and  is 
composed  of  25  members.  The  meeting 
will  be  closed  to  the  public  from  8:30 
a.m.  to  9  a.m.  on  November  15, 1991,  for 
a  discussion  of  the  qualifications  of 
additional  candidates  for  membership. 
Such  a  discussion  would  invade  the 
privacy  of  the  candidates  and  other 
individuals  involved.  Since  this 
discussion  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(6),  it 
has  been  determined  that  the  meeting 
will  be  closed  to  the  public  for  this 
period  of  time.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  50  people  including 
members  of  the  Subcommittee).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Type  of  Meeting 

Open^^xcept  for  the  closed  session 
noted  in  the  agenda  below. 

Agenda 

Thursday.  November  14 

8:30  a.m. — Opening  Remarks. 

8:45  a.m. — Status  of  the  OSSA  Program  and 

Fiscal  year  1992  Budget. 
9:45  a.m. — Briering  on  International  Space 

Year. 
10:15  a.m. — Review  of  Action  Items  from  the 

Woods  Hole  and  November  SSAAC 

Meetings. 

1  p.m. — Report  from  Lunar  Exploration 

Science  Working  Croup. 

2  p.m. — Report  from  Mars  Science  Working 

Group. 

3:15  p.m. — Discovery  Presentations  and 
Discussion:  Jet  Propulsion  Laboratory 
and  Applied  Physics  Laboratory. 

4:45  p.m. — Rover  Robotics  Demonstration. 

5:30  p.m. — Adjourn. 

Friday.  November  15 

8:30  a.m. — Closed  Session. 

9  a.m. — Strategic  Planning  Discussion. 

10  a.m. — Instrument  Development: 

University/NASA/Indust.'y. 

11  a.m. — Research  and  Analysis  Study. 
Noon — Subcommittee  Discussion. 
12:30  p.m. — Adjourn. 

■   Dated:  October  31, 1991. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  91-28914  Filed  11-6-91;  8:45  am 
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NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 

Housma 

Meetings/Public  Hearlnos 
Announoement 

AGENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 
ACTION:  Notice  of  public  hearings. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  9Z-46S.  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
n*eeting  of  the  Commission. 
DATES:  Wednesday,  November  20, 1991. 
8:30  a.m.  until  11:30  a.m.,  Thursday, 
November  21. 1991. 9  a  jn.  until  5  p.m. 
addresses:  United  States  CapitoL 
Reception  Room  EFlOO,  Independence 
Avenue  &  1st  Street  Washington,  DC. 
FOR  FURTHER  MFORMATtON  CONTACT 
Carmelite  Pratt,  Administrative  Officer. 
The  National  Commission  on  Severely 
Distressed  Public  Housing.  1100  L  Street, 
NW^  #7121,  Washington.  DC  20005  (202) 
275-6933. 

TYPE  OF  MECTlNa:  Open. 
Ciwlito  R.  Pratt. 

Administrative  Officer. 

(FR  Doc.  91-36918  FJled  11-6-91: 8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANTTI^ 

Meeting  of  tie  Nafiorarf  Coundt  on  (he 
Arts 

Pursuant  to  section  10(aX2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
Noven>ber  23, 1991.  from  9  a.m.-5:30  p.m. 
in  the  Alexandria  Room.  Crystal 
Gateway  Marriott,  1700  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basit.  The 
topics  will  include  the  role  of  the 
Council  and  other  policy  issues. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
OfRce  of  Sipedai  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 


Washington,  DC  mSOR.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  informatian  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  OfTicer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  November  4. 1991. 
Yvonne  M.  SahiBe, 

Director.  Council  aad  Panel  Operatknts, 
National  Endowment  for  the  Arts. 
(FR  Doc.  91-28917  Filed  11-6-01;  8:45  amj 
anjLmo  coot  7sn-ei-« 


NATIONAL  SCIENCE  FOUNDATION 

SpecM  Emphasis  Panel  In  Cross- 
Disciplinary  Acthrttiss 

summary:  In  accordance  with  Ae 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
followii\g  Bieetiqg. 

SUPPtEMEKTMIV  agpaMATiow.  The 

purpose  of  the  meeting  is  to  review  and 
evaiaate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  indading  technical 
information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C 
552b(c}.  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Cross-Disciplinary  Activities. 

Dates  6r  Times:  December  5-6. 1991 
8:30  am-5  pm. 

Location:  National  Science 
Foundation  1800  G  Street.  NW. 
Washington,  DC  20SS0  room  1243. 

Type  of  meeting:  Closed. 

Agenda:  Review  and  evaluate  CISE 
Instrumentation  proposals. 

Contact  person:  Barbara  Pdlmer.  room 
438.  National  Science  Foundation. 
Washington.  DC  20550.  Telephone  (202) 
357-7349. 

Dated  Novenber  4. 1991. 
M.  RelMcca  Winkler, 
Committee  Maaageeaenl  Officer. 
(FR  Doc.  91-26019  Filed  11-«-91  8:45  cml 
aUXINO  COOC  7SM-«t-ll 


Meeting  of  the  Special  Emphasis  Panel 
in  Mathematical  Sciences 

The  National  Science  Foundation 
announces  die  following  meeting: 


Name:  Special  Emphasis  la 
Mathematical  Sciences. 

Date  and  time:  December  6, 1991  (8:30 
a  jn.  to  10  p.m.)  and  Decemt>er  7, 1991 
(8:30  a.m.  to  noon) 

Place:  American  Mathematical 
Society,  201  Charies  Street,  Providence, 
RI 02904. 

Type  (^meeting:  Closed. 

Contact  Person:  Dr.  Deborah  F. 
Lockhart,  Office  of  Special  Projects. 
Division  of  Mathematical  Sdencea, 
National  Science  Foundation,  room  339. 
1800  G  Street  NW.,  Washington.  DC 
20550.  (202)  357-3453. 

Purpose  of  Meeting:  To  evaluate 
applications  and  provide 
recoBunendatioos  on  those  applications 
as  part  of  the  selection  process  for  the 
NSF  Mathematical  Sciences 
Postdoctoral  Research  Fellowship 
program. 

Agenda-  Discussion  and  evaluation  of 
and  recommendations  for  applications 
for  Mathenatical  Sciences  Postdoctoral 
Research  Fellowslups. 

Reason  for  Chsing:  The  applications 
being  reviewed  iDciode  tnforaMtion  of  a 
coaTidential  nature,  including  tecfaoical 
information  aad  personal  information 
concerning  individuals  associated  with 
the  applications.  These  matters  are 
within  exemptions  4  and  6  of  the 
Government  in  the  Sunshine  Act 

Dated:  Novemfoer  4. 1S01. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[Fit  Doc  81-28920  Filed  ll-fr«t  6:4t  amj 
BILUNOCOOf  TfM-OI-M 


NUCLEAR  REOULATORY 
COMMISSION 

(Docket  Nos.  50-496  and  S0-4SS1 

HoMdon  UgMIng  «  Power  Co.;  CHy 
PubMc  Service  Board  of  San  Antonio; 
Central  Powm  and  Ught  Co.;  Cfty  of 
Austin,  TX;  EnvlronraenMI  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  schedular  requirements  of  10 
CFR  5a54(t)  to  Houston  Lighting  ft 
Power  Company,  et  al  (the  Hcensee).  for 
operation  of  the  South  Texas  Pro}ecl 
Units  1  axtd  2.  located  in  MatagcH^ 
County.  Texas. 

Environmental  Assessment 

Ideatifkxjtion  of  Proposed  Action 

TTie  proposed  action  would  grant  an 
exemption  from  the  requirement  of  10 
CFR  50.54It)  to  review  its  emergency 
preparedness  program  at  least  every  12 
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months  by  persons  who  have  no  direct 
responsibility  for  implementation  ofthe 
emergency  preparedness  program.  By 
letter  dated  ]uly  19. 1991.  as 
supplemental  on  September  20, 1991.  the 
licensee  requested  an  exemption  from  10 
CFR  50.54(t)  which  would  defer  the 
completion  of  the  emergency 
preparedness  program  audit  for  three 
months  beyond  the  current  schedule  of 
September  1991. 

The  Need  for  the  Proposed  Action 

Section  50.54(t)  of  title  10  of  the  Code 
of  Federal  Regulations  requires  the 
licensee  to  review  its  emergency 
preparedness  program  at  least  every  12 
months  by  person  who  have  no  direct 
responsibility  for  implementation  of  the 
emergency  preparedness  program.  A 
major  enhancement  of  the  South  Texas 
Project.  Units  1  and  2.  emergency 
preparedness  program  was  implemented 
in  August  1991,  and  annual  retraining  of 
the  emergency  response  organization 
was  delayed  to  August  1, 1991.  to  allow 
inclusion  of  the  enhanced  emergency 
preparedness  program.  The  exemption 
to  December  1991  will  allow  for  an 
evaluation  of  the  enhanced  emergency 
preparedness  program  after  four  months 
of  implementation. 

Enviromental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  licensee's  required  date  for 
reviewing  its  emergency  preparedness 
program.  Thus,  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  other^vise 
affect  facility  radiological  effluents,  or 
any  significant  occupational  exposures. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  plant  non- 
radiological  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  either  will 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  alternative  to  the 
exemption  would  be  to  require  an 
earlier  date  for  the  independent  review 
of  the  emergency  preparedness  program. 
Such  an  action  would  not  enhance  the 
protection  of  the  environment.  The 
exemption  to  December  1991  will  allow 


for  an  evaluation  of  the  enhanced 
emergency  preparedness  program  after 
four  months  of  implementation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  South  Texas  Project.  Units  1  and  2. 
dated  August  1986. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
July  19. 1991.  and  September  20, 1991. 
The  letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20555  and  at  the  Wharton  County  Junior 
College.  J.M.  Hodges  Learning  Center, 
911  Boling  Highway.  Wharton.  Texas 
77488. 

Dated  at  Rockvilie,  Maryland,  this  3l8t  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
G«or^  F.  Dick, 

Acting  Director.  Pro/ect  Directorate  lV-2. 
Division  of  Reactor  Projects — III/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  91-26911  Filed  11-6-^:  8:45  am 

BtUJNQ  COOC  7SWM>1-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 

The  President's  Council  of  Advisors 
on  Science  and  Technology  will  meet  on 
November  14-15. 1991.  The  meeting  will 
begin  at  9  a.m.  in  the  Conference  Room. 
Council  on  Environmental  Quality.  722 
lackson  Place.  NW..  Washington.  DC. 
The  meeting  will  conclude  at 
approximately  12  noon  on  Friday. 

The  purpose  of  the  Council  is  to 
advise  the  President  on  matters 
involving  science  and  technology. 

Proposed  Agenda 

1.  Briefrng  of  the  Council  on  the 
current  activities  of  the  Office  of 


Science  and  Technology-Policy  and  of 
the  private  sector. 

2.  Briefrng  of  the  Council  on  current 
federal  activities  and  policies  in  science 
and  technology. 

3.  Discussion  of  progress  of  working 
group  panels. 

Portions  of  the  November  14-15 
sessions  will  be  closed  to  the  public. 

The  briefrng  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  materials  that  are 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  522b(c)(l). 
(2).  and  {9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  discussion 
of  information  of  a  personal  nature. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b(C)(6). 

Because  of  the  security  requirements, 
persons  wishing  to  attend  the  open 
portion  of  the  meeting  should  contact 
Ms.  Ann  Bamett  (202)  395-4692.  prior  to 
3  p.m.  on  November  13. 1991.  Ms. 
Bamett  is  available  to  provide  specific 
information  regarding  time,  place,  and 
agenda. 

Dated:  October  28. 1991. 
Mb.  Damar  W.  Hawkins, 

Executive  Assistant.  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  91-26809  Filed  11-6-91;  8:45  am| 

BILUNQ  COOC  3170-01-M 


OVERSIGHT  BOARD 

Region  I  Advisory  Board  Meeting; 
Changi^  of  Meeting  Time 

AQENCY:  Oversight  Board. 
ACTION:  Change  of  meeting  time. 

summary:  This  is  to  announce  a  time 
change  for  the  Region  I  Advisory  Board 
meeting  scheduled  for  Tuesday. 
November  13, 1991,  at  12:30  pm,  Tampa, 
Fla.,  as  originally  published  in  the 
Federal  Register,  October  28, 1991.  56  FR 
55515.  The  new  time  is  listed  below. 

DATES:  Tuesday.  November  13. 1991.  9 
a.m.  to  12  noon.  Region  I  Advisory 
Board. 
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ADDRESSES:  Tampa  Bay  Performing  Arts 
Center.  Banquet  Hall,  Second  Level. 
1010  North  W.C.  Maclnnes  Place. 
Tampa.  Florida. 

FOR  FURTHER  INFORMATIOM  CONTACT 

Jill  Nevius,  Committee  Management 
Officer.  1777  F  Street,  NW..  Washington, 
DC  20232.  (202)  786-9672. 
Dated:  November  5. 1991. 
Jill  Nevius, 

Committee  Management  Officer. 
(FR  Doc.  91-26995  Filed  11-6-91;  11:05  am) 

WUJNO  CODE  2222-01-M 


POSTAL  RATE  COMMISSION 

lOocket  No.  A92-1;  Order  No.  907) 

Sample,  Kentucky  40163  (Ed  Kidwell, 
Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued  November  4. 1991. 

Docket  Number  A92-1. 

Name  of  Affected  Post  Office:  Sample, 
Kentucky  40163. 

Name(s)  of  Petitioner(s):  Ed  Kidwell. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
October  31, 1991. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  employees  [39  U.S.C. 
404(b)(2)(B)l. 

3.  Economic  savings  [39  U.S.C. 
404(b)(2)(D)l. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)],  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders:  (A)  The 
record  in  this  appeal  shall  be  filed  on  or 
before  November  15, 1991. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 


By  the  Commission. 
Charles  L  Clapp, 

Secretary. 

Appendix 

October  31. 1991— Filing  of  Petition. 
November  4, 1991 — Notice  and  Order  of 

Filing  of  Appeal. 
November  25, 1991 — L.ast  day  for  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)]. 
December  5, 1991 — Petitioner's  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115  (a)  and  [b]). 
December  30, 1991 — Postal  Service 

Answering  Brief  [see  39  CFR  3001.11S(c)]. 
January  14, 1992 — Petitioner's  Reply  Brief 

should  petitioner  choose  to  file  one  [see 

39  CFR  3001.115(d]]. 
January  21, 1992 — Deadline  for  motions  by 

any  party  requesting  oral  argument.  'The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to 

the  written  filing  [see  39  CFR  3001.116]. 
February  28, 1992 — Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C. 

404{b](5)l. 

(FR  Doc.  91-26926  Filed  11-6-91:  8:45  amj 
BILUfM  CODE  771»-FW-H 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35J,  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(8) 

(1)  Collection  title:  Statements  of 
Claimed  Railroad  Service  and  Earnings. 

(2)  Form(s)  submitted:  UI-9.  UI-23, 
ID-4F,  ID-4U,  ID-4X.  ID-4Y,  ID-20-1, 
ID-20-2,  ID-20-4,  ID-20-5.  ID-20-7. 

(3)  OMB  Number:  3220-0025. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  5,725. 

(9)  Total  annual  responses:  5.725. 

(10)  Average  time  per  response:  .10096 
hours. 

(11)  Total  annual  reporting  hours:  578. 

(12)  Collection  description:  When  the 
railroad  service  and/ or  compensation 


on  the  RRB's  records  is  insufficient  to 
qualify  a  claimant  for  unemployment  or 
sickness  benefits,  the  statements  obtain 
information  needed  to  reconcile  the 
compensation  and/or  service  on  record 
with  that  claimed  by  the  employee. 

ADDITIONAL  INFORMATION  OR 

COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dennis  Eagan.  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Raiht>ad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316).  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dennis  Eagan, 

Clearance  Officer. 

[FR  Doc.  91-28903  Filed  11-6-91:  8:45  am] 

BILUNQ  CODE  7W»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washingtbn.  DC 
20549. 

Revisions 

File  No.  270-2,  Regulation  S-K 
File  No.  270-287,  Form  S-4 
File  No.  270-288,  Form  F-4 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  revision  of 
the  following:  Forms  S-4  and  F-4,  as 
well  as  Regulation  S-K.  The  forms  and 
regulation  provide  a  basis  for  the 
Commission  to  fulfill  its  statutory 
responsibility  to  ensure  that  issuers  of 
publicly  traded  securities  provide 
investors  and  the  marketplace  with 
adequate  information.  Form  S-4  affects 
approximately  502  filers  for  a  total  of 
740.450  burden  hours;  Form  F-4  affects 
approximately  2  filers  for  a  total  of  2,810 
burden  hours;  and  Regulations  S-K  is 
assigned  1  burden  hour  for 
administrative  convenience.  The 
estimated  burden  hours  are  made  solely 
for  purposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  even  a 


57028 Federal  Reygter  /  Vol.  56,  No.  216  /  Thursday.  November  7.  1991  /  Notices 


representative  survey  or  study  of  the 
costs  of  the  Commission's  rules  and 
forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington.  DC  20549  and  Gary 
Waxman,  Qearance  Officer.  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Project  3235-0071.  0324.  and 
0325).  New  Executive  Office  Building, 
room  3228,  Washington.  DC  20503. 

Dated  October  31. 1991. 
Maigarvl  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  91-28821  Filed  11-6-91:  8:45  am] 
MLUNQ  COOC  tOIO-OI-M 


[RetMM*  No.  34-29893;  F««  No.  SR-NASO- 
90-53] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Partial 
Approval  of  Propoeed  Rule  Change 
Relating  to  Sanctions  for  Violatton  of 
the  NASD  Rules 

November  1, 1991. 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
submitted  to  the  Securities  and 
Exchange  Commission  {"SEC"  or 
"Commission")  on  October  16, 1990  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ■  to  amend 
Article  V,  sections  1  and  3  of  the  NASD 
Rules  of  Fair  Practice.* 

Notice  of  the  proposed  rule  change,  as 
amended  by  Amendment  No.  1,» 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
28657,  November  29, 1990)  and  by 
publication  in  the  Federal  Register  (55 
FR  50432,  December  6, 1990).  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 


'  IS  U.&C  7a«(bHl)  (1988). 

•The  proposed  role  chan^  Rled  on  October  1ft. 
1900  by  the  NASD  and  publitbed  ia  the  Fcdwal 
Raftatac.  onginalty  reqneated  that  Artide  IIL  tection 
HH  Article  IV.  ■ectwos  3  and  4  of  the  NASD  By- 
Law*,  and  Article  IV.  lectiofi  5  of  the  NASD  Ralet 
of  Fair  Practice  alto  be  amended.  Theae  provision! 
are  being  reviewed  bot  in  the  interim  the  NASD  hai 
requested  thai  ibe  Conunisaioo  approve  the 
prapoaed  amendments  to  .Article  V.  aectiooa  1  and 
3. 

*  Amendment  Na  1  to  the  proposal  filed  with  the 
Commt3«ton  on  November  12. 1S80.  let*  forth  the 
reaults  of  the  member  VQte  on  SR-NASD-80-63. 


approves,  in  part,  the  proposed  rule 
change.  Specifically,  this  order  approves 
the  proposed  amendments  to  Article  V, 
sections  1  and  3  of  the  NASD  Rules  of 
Fair  Practice. 

The  proposed  amendment  to  Article 
V,  section  1  of  the  Rules  of  Fair  Practice 
would  generally  change  the  term 
"penalty"  to  "sanction"  and  authorize 
the  National  Business  Conduct 
Committee  ("NBCC")  to  impose 
sanctions  for  violations  of  NASD  rules. 
The  proposed  amendment  to  section  3  of 
the  Rules  of  Fair  Practice  would 
authorize  the  NBCC  to  impose  costs  of 
disciplinary  proceedings  on 
respondents. 

The  NASD  is  proposing  these 
amendments  to  conform  these  rules  to 
changes  made  to  the  Code  of  Procedure 
in  SR-NASD-90-35,*  which 
implemented  a  recommendation  of  the 
Special  Committee  on  NASD  Structure 
and  Governance.  Basically,  SR-NASD- 
90-35  provides  that  decisions  of  the 
NBCC  are  the  final  decisions  of  the 
NASD  in  disciplinary  cases  and  do  not 
require  action  by  the  full  Board  of 
Governors  to  become  effective. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder.  Specifically,  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(7)  of  the 
Act  which  requires,  among  other  things, 
that  the  rules  of  the  NASD  provide  that 
its  members  and  persons  associated 
with  its  members  shall  be  appropriately 
disciplined  for  violations  of  any 
provision  of  this  title,  the  rules  or 
regulations  thereunder,  or  the  rules  of 
the  Association,  by  expulsion, 
suspension,  limitations  of  activities. 
functions,  and  operations,  fmes,  censure, 
being  suspended  or  barred  from  being 
associated  with  a  member,  or  any  other 
fitting  sanction. 

//  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  amendments  to  Article  V, 
sections  1  and  3  contained  in  SR- 
NASD-90-S3.  be,  and  hereby  are 
approved. 

For  the  CommiMion.  by  the  Division  of 
Marl(et  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200J&-3(aNl2). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  91-28622  Filed  ll-e-9t  6:45  am| 
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(ReiMM  No.  94-29992;  FN*  No.  SR-PSE- 

91-291 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc^  Order  Granting 
Approval  to  Proposed  Rule  Ctiange 
Relating  to  the  Pacific  Stock 
Exchange's  Aniendments  to  its  Listing 
Fees  Schedule 

October  29. 1991. 

On  August  2a  1991.  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  '  and  rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 
adopt  and  increase  listing,  maintenance 
and  application  processing  fees.' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29679 
(September  12, 1991),  56  FR  47507 
(September  19. 1991).  No  comments 
were  received  on  the  proposal. 

Currently,  the  Exchange's  listing  fees 
include  an  original  listing  fee  of  $7,500 
for  primary  issues  (i.e..  common  stock) 
and  $2,500  each  for  additional  classes  of 
common  stock  and  secondary  issues 
[i.e.,  preferred  stock,  warrants,  bonds, 
and  rights).*  To  list  additional  shares  of 
common  stock  or  warrants,  the  fee  is 
$.0025  per  share;  however,  the  Exchange 
imposes,  per  application,  a  minimum 
charge  of  $500  and  a  maximum  of  $7..<>00 
as  well  as  an  annual  maximum  of 
$15,000.  To  substitute  an  original  listing, 
there  is  a  fixed  fee  of  $2,500  per 
application.'  Lastly,  the  PSE  currently 
charges  an  annual  maintenance  fee  of 
$1,000  for  the  first  issue  and  $250  for 
each  additional  issue,  with  a  maximum 
charge  of  $3,000,  which  are  payable  the 
January  of  each  year  following  listing. 

The  Exchange  proposes  to  increase 
two  of  these  listing  ff  es.  The  fee  for  an 
original  listing  of  common  stock  would 
be  raised  to  $10,000.  *  The  PSE  states 


*  See  Securities  Exchange  Act  Release  No.  2S554 
(October  18. 18»):  SS  FK  4282S  (October  24.  mo). 


■lSi:.S.C.  78B(b)(l)(1988). 

*  17  CFK  2«).19t>-t  (19B1). 

*  A  comptete  list  of  the  PSFs  fees  applicable  to 
the  listing  process  ia  contained  in  the  Listing  Fees 
Schedule  and  is  available  at  the  Exchange's  Listings 
Marketing  Department 

*  The  $2,500  fee  applies  to  secondary  issues 
regardless  of  whether  the  common  stock  is  listed  on 
the  PSE.  For  example,  an  original  listing  of  warrants 
on  ABC  atock  will  cost  S2.S0a  whether  or  not  ABC 
common  stock  is  listed  on  the  PSE. 

*  Substitution  may  be  required  as  a  result  oi 
reincorporation,  change  of  state  of  incorporation,  a 
reverae  stock  aplit  and  odier  such  evanta. 

*  The  PSE  does  not  propose  to  change  the  S2.sa) 
fee  for  secondary  isaues  [i.e..  preferred  tlock. 
warrants,  twnds  and  rights). 
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that  this  fee  would  be  comparable  to 
that  of  the  Midwest  Stock  Exchange 
("MSE")  and  substantially  lower  than 
those  charged  by  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange  ("Amex")  and  the  National 
Association  of  Securities  Dealers,  Inc. 
NASDAQ/National  Market  System 
("NMS").  Additionally,  the  PSE 
proposes  to  raise  the  annual 
maintenance  fee  for  additional  issues 
from  $250  to  $500  as  well  as  the  annual 
maximum  charge  for  maintenance  fees 
from  $3,000  to  $5,000.^  The  PSE  states 
that  these  increases  are  competitive 
with  the  fees  charged  by  the  MSE,  the 
Philadelphia  Stock  Exchange  ("Phlx") 
and  the  Boston  Stock  Exchange  ("BSE"). 
Both  the  original  listing  fee  for  common 
stock  as  well  as  the  annual  maintenance 
fee  for  additional  issues  have  not  been 
amended  since  \9&7.'  In  this  regard,  the 
PSE  seeks  to  adjust  these  fees  to  more 
accurately  reflect  the  costs  of  the  listing 
and  monitoring  processes. 

In  addition,  the  Exchange  is  proposing 
to  adopt  two  new  fees.  First,  a  listed 
company  will  incur  a  fee  of  $250  for  any 
change  in  its  name  or  in  the  par  value  of 
its  listed  shares,  which  is  made  without 
a  corresponding  change  in  the  amount  of 
outstanding  stock.  This  proposed  fee  is 
intended  to  recoup  the  Exchange's  costs 
in  processing  these  changes.  The  PSE 
asserts  that  this  fee  is  the  same  as  that 
charged  by  the  BSE,  and  is  nominally 
higher  than  that  imposed  by  the  Phlx. 

Second,  the  Exchange  proposes  to 
adopt  a  non-refundable  processing  fee 
of  $250  for  each  original  listing 
application  for  common  stock.  The 
Exchange  states  that  the  amount  of  this 
fee  will  be  credited  towards  the 
applicant  issuer's  total  listing  entry  fee  if 
the  application  is  approved.  For 
example,  an  applicant  who  succeeds  in 
attaining  listing  approval  would  only  be 
required  to  pay  the  original  listing  fee 
minus  the  proposed  processing  fee 
already  paid.  If  an  application  is 
withdrawn  or  disapproved,  the 
applicant  would  have  the  opportunity  to 
reapply  within  one  year  without  paying 
another  processing  fee.  The  Exchange 
proposes  to  retain  the  discretion  to 
waive  all  or  any  part  of  the  proposed 
processing  fee. 

Presently,  the  PSE's  Listing  Agreement 
with  issuing  corporations  provides  that 
25%  of  the  original  listing  fee  shall  be 
retained  by  the  Exchange  in  the  event 


the  listing  apphcation  is  not  approved.* 
If  the  application  is  resubmitted  within 
one  year,  this  service  charge  would  be 
credited  toward  the  listing  fee.  The  PSE 
indicates  that,  historically,  the  listing  fee 
has  not  been  paid  imtil  the  issuer's 
application  was  approved. 
Consequently,  in  cases  where  an 
application  has  been  disapproved 
(approximately  50%  of  the  time),  the 
issuer  frequently  lias  not  paid  any  fee. 
Because  no  fee  was  collected,  the  PSE 
was  not  able  to  retain  25%  of  the  fee, 
and  no  service  charge  revenue  was 
derived. 

The  PSE  states  that  the  costs  of 
processing  these  applications  are 
significant,  given  the  number  of 
applications  (approximately  50  per  year) 
and  the  complexity  of  the  issues  that 
may  require  resolution.  "Die  PSE 
believes  a  processing  fee  will  provide  all 
applicant  issuers  with  an  economic 
incentive  to  determine  that  their 
company  meets  the  minimum  listings 
qualifications  and  is  worthy  of 
consideration  prior  to  applying  for 
inclusion  on  the  Exchange.  The  PSE 
believes  that  changes  to  the  application 
processing  fee  structure  are  necessary 
and  appropriate  to  cover  the  costs 
associated  with  processing  these 
applications.  The  PSE  asserts  that  $250 
is  comparable  to  the  amount  charged  by 
the  Amex  and  substantially  less  than 
imposed  by  NASDAQ. 

While  the  overall  effect  of  all  of  the 
above  proposed  changes  is  to  increase 
listing  fees,  the  PSE  believes  that  such 
changes  are  necessary  to  offset  rising 
costs  associated  with  maintaining  listing 
services  and  related  overhead  expenses. 
The  PSE  states  that  the  rate  changes  will 
be  competitive  with  those  currently 
charged  by  other  exchanges. 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6.*° 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
section  6(b)(4)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
assure  the  equitable  allocation  of 
reasonable  fees,  dues  and  other  charges 


'  The  PSE  does  not  propose  to  change  the  $1,000 
annual  maintenance  fee  for  a  flrst  issue  (usually 
common  stock)  listed  on  the  Exchange. 

*  See  Securities  Exchange  Act  Release  No.  24123 
(February  20. 1987).  52  FR  6641  (March  4. 1967) 
(notice  of  filing  and  immediate  effectiveness  of  File 
No.  SR-PSE-a6-29). 


*  With  respect  to  an  original  listing  application 
for  common  stock,  the  Exchange  is  proposing  to 
replace  this  25%  retention  provision  with  the 
proposed  processing  fee.  The  PSE  notes  that  25%  of 
the  listing  fee  for  subsequent  listings  of  additional 
shares,  substitutions  of  an  original  listing  and 
secondary  issue  listings  will  still  be  retained.  See 
letter  from  David  P.  Semak,  Vice  President.  PSE.  to 
Mary  N.  Revell,  Branch  Chief.  Division  of  Market 
Regulation.  SEC.  dated  October  28, 1901. 

>o  IS  U.S.C.  78f  (1968). 


among  members,  issuers,  and  other 
persons  using  the  Exchange's 
facilities.'*  The  Commission  believes 
that  the  propdsed  increases  in  listing 
fees  are  equitable  because  the  increases 
should  not  result  in  an  excessive 
allocation  of  PSE  fees  on  its  issuers  as 
opposed  to  members  and  other  persons 
using  its  facilities.  The  Commission 
further  finds  that  the  fees  reasonable 
because  the  Exchange  is  proposing  the 
increases  as  well  as  the  new  fees  in 
order  to  offset  rising  costs  in  these 
areas. 

The  Exchange  has  stated  that  the 
proposed  increases  are  competitive  with 
and  similar  to  fees  charged  by  other 
exchanges.  The  Commission  believes 
that  improving  the  overall 
competitiveness  of  the  Exchange  vis-a- 
vis the  other  exchanges  is  consistent 
with  the  requirement  in  section  6(b)(5) 
that  the  rules  of  an  exchange  should  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.'*  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  to  approve  the  proposed 
rule  change. 

It  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PSE-91-29)  is 
approved. 

For  (he  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-2(3824  Filed  11-6-01:  8:45  am| 
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[Rai.  No.  IC-18389;  911-4522] 

T.  Rowe  Price  Institutional  Trust; 
Application  for  Deregistration 

November  1. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  T.  Rowe  Price  Institutional 
Trust. 

Relevant  Act  Section:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FlUNO  DATE:  The  application  on  Form 
N-8F  was  filed  on  May  31, 1991  and 
amended  on  October  7, 1991. 


■  ■  IS  U.S.C.  78f(b)(4)  (1988). 
'•l5U.S.C.78f(b){5)(198e). 
»  15  U.S.C  78s(b)(2)(1968). 
■«  17  CFR  20O.3O-3(a)(12)  (IMl). 


57030 


Federal  Ragiatef  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1801  /  Notices 


HEAJIINQ  OR  NOTinCATIOM  Of  HEAMNO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  5ie  SEC  by  5:30  p jn.  on 
November  28. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant,  100  East  Pratt  Street. 
Baltimore.  Maryland  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Staff  Attorney,  at 
(202)  504-2284,  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPtEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

AppUcant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  Jime  19. 1988, 
applicant  filed  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-lA  under  the 
Securities  Act  of  1933.  The  registration 
statement  was  declared  effective  on 
August  11, 1986,  and  applicant's  initial 
public  offering  commenced  that  same 
day. 

2.  As  of  the  close  of  business  on 
December  11, 1990.  the  net  asset  value  of 
applicant  was  $5,826,612.34.  On 
December  12. 1990,  all  public  security 
holders  received  distributions  in  cash 
equal  to  the  net  asset  value  of  their 
shares  of  beneficial  interest.  Such 
distributions  amounted  to  $5,722,613.09. 
The  remaining  security  holder,  T.  Rowe 
Price  Associates.  Inc..  applicant's 
investment  manager,  redeemed  its 
shares  for  their  net  asset  value  on 
December  13. 1990  and  absorbed 
applicant's  unamortized  organizational 
expenses  of  $714. 

3.  On  November  6. 1990.  the 
possibility  that  applicant  would  be 
dissolved  was  discussed  with  the'board 
of  trustees.  The  distributions  of  cash  on 


December  12-13. 1990  were  made 
pursuant  to  that  discussion.  On  January 
15, 1981,  applicant's  board  of  trustees 
unanimously  approved  the  liquidation 
and  dissolution  of  appUcanL 

4.  All  portfolio  securities  were 
disposed  of  either  through  maturity  of 
the  security  or  by  exercising  the  demand 
feature  of  the  security.  In  all  cases,  the 
price  received  was  equal  to  the  par 
value  of  the  security  and  no  brokerage 
commissions  were  generated  by  the 
disposition. 

5.  Applicant  is  responsible  for  all 
expenses,'  fees,  and  other  charges 
relating  to  the  liquidation.  As  of  the  date 
of  the  amended  application,  the  only 
such  expenses  have  been  legal  expenses 
totalling  approximately  $1,250. 

6.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in.  or  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  a^airs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  91-26923  Filed  11-6-91;  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Put>lic  Notic*  1519] 

Determination  Under  Section  513  of 
tt>e  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriation  Act,  1991 

Pursuant  to  the  authority  vested  in  me 
by  section  513  of  the  Foreign 
Operations.  Expwrt  Financing,  and 
Related  Programs  Appropriations  Act, 
1991  (Pub.  L  101-513),  Public  Law  102- 
109.  and  section  1-201  (a)(28)  of 
Executive  Order  12163. 1  hereby 
determine  that  subsequent  to  the 
termination  of  assistance  for  Suriname, 
a  democratically  elected  government 
has  taken  office. 

This  determination  shall  be  reported 
to  the  Congress  and  published  in  the 
Federal  Register. 

Dated:  October  28. 1991. 
James  A.  Baker  III, 
Secretary  of  State. 
[FR  Doc  91-26004  Filed  11-6-91:  8:45  am] 
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[Pufatlc  Notice  ISIS] 

Detennination  Jnder  Section  4<a)  of 
the  International  Narcottct  Control  Act 
of  1990 

Pursuant  to  the  authority  vested  in  me 
by  section  4(a)  of  the  International 
Narcotics  Control  Act  of  1990  and 
Presidential  Determination  No.  91-20, 
dated  January  25. 1991. 1  hereby 
determine  the  following: 

(1)  Bolivia.  Colombia  and  Ecuador  are 
implementing  programs  to  reduce  the 
flow  of  cociane  to  the  United  States  in 
accordance  with  a  bilateral  or 
multilateral  agreement,  to  which  the 
United  States  is  a  party,  that  contains 
specific,  quantitative  and  qualitative 
performance  criteria  with  respect  to 
those  programs; 

(2)  "Hie  armed  forces  and  law 
enforcement  agencies  of  Bolivia, 
Colombia  and  Ecuador  are  not  engaged 
in  a  consistent  pattern  of  gross 
violations  of  internationally  recognized 
human  rights,  and  the  governments  of 
those  countries  have  made  significant 
progress  in  protecting  internationally 
recognized  human  rights,  particularly 
in — 

(A)  Ensuring  that  torture,  cruel, 
inhuman,  or  degrading  treatment  or 
punishment  incommunicado  detention 
or  detention  without  charges  and  trail, 
disappearances,  and  other  flagrant 
denials  of  the  right  to  Ufe,  liberty  or 
security  of  the  person  are  not  practiced; 
and 

(B)  Permitting  an  unimpeded 
investigation  of  alleged  violations  of 
internationally  recognized  human  rights, 
including  providing  access  to  places  of 
detention,  by  appropriate  international 
organizations  (including 
nongovernmental  organizations  such  as 
the  International  Committee  of  the  Red 
Cross)  or  groups  acting  under  the 
authority  of  the  United  Nations  or  the 
Organization  of  American  States;  and 

(3)  The  Governments  of  Bolivia. 
Colombia  and  Ecuador  have  effective 
control  over  pohce  and  military 
operations  related  to  countemarcotics 
and  counterinsurgency  activities. 
lamea  A.  Bcker,  in. 

Secretary  of  State. 

[FR  Doc.  91  26816  Filed  ll-*-«l  8:-15  am] 
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IPuMic  Notiot  1517] 

U.S.  MAB:  Request  for  Proposals  for 
Environment  Education  Pro)ects 

The  United  States  Man  and  the 
Biosphere  (U.S.  MAB  Program  hereby 
announces  its  request  for  proposals  to 
continue  its  assistance  to  the  U.S.  Peace 
Corps  in  the  development  of  a 
worldwide  environmental  project 
initiative  as  described  below, 

U.S.  MAB  will  accept  proposals  of  a 
maximum  length  of  5  pages  which 
outline  how  the  objectives  described 
below  could  be  accomplished.  A 
curriculum  vitae  (c.v.)  of  a  maximum 
length  of  four  pages  for  each  principal 
which  clearly  demonstrates  a  history  of 
competency  in  the  implementation  of 
such  tasks  must  accompany  the 
proposal.  Proposals  may  not  request 
more  than  the  sum  of  forty-nine 
thousand  two  hundred  dollars  ($49,200) 
to  implement  this  initiative.  All 
proposals  must  specify  that  all  tasks 
ivill  be  completed  within  a  maximum 
twelve  month  time  frame.  Payments  will 
be  made  on  a  quarterly  basis  in  equal 
installments. 

All  proposals  and  accompanying 
documents  must  be  received  by  the  U.S. 
MAB  Secretariat  no  later  than  the  close 
of  business  (COB)  November  18. 1991. 
Proposals  and  cv.s.  will  be  evaluated  on 
the  basis  of  criteria  noted  in  the 
following  section  and  on  the  past 
performance  competence  of  the 
proposed  principal(s). 

Selection  will  be  made  during  the  last 
week  of  November.  The  candidate 
principal(s)  must  be  prepared  to 
implement  their  proposal  on  or  about 
December  2, 1991,  if  selected. 

Proposals  should  be  sent  to:  U.S.  MAB 
Secretariat,  room  608,  SA-37.  OES/ 
ECC/MAB.  U.S.  Department  of  State. 
Washington.  DC  20522-3706. 

Objecdve  II  (Peace  Corps  Worldwide 
Environmental  Education  Projects 
Initiative 

Assist  in  development  of  a  Peace 
Corps  worldwide  environmental 
projects  initiative  through  a  funding 
mechanism  for  providing  technical 
assistance,  including  but  not  limited  to: 

•  Further  develop  the  ongoing 
collaboration  with  the  Environment 
Sector  in  the  design  of  Environmental 
Education  projects  and  project 
components.  As  part  of  this  e^ort. 
develop  and  coordinate  in-service 
training  workshops  in  Education  and  the 
Environment  for  mathematics  and 
science  volunteers  and  their 


counterparts  in  countries  which  are 
requesting  this  assistance. 

•  Take  primary  responsibility  for 
providing  technical  support  to  Peace 
Corps  math  and  science  projects, 
including,  but  not  limited  to,  the 
following  activities: 

— ^Manage  the  ongoing  collaboration 
between  the  Education  Sector  and 
Teachers  College  of  Columbia 
University  (TCCU),  and  provide 
technical  assistance  to  enable  TCCU 
to  deUver  high  quality  workshops  for 
math  and  science  volimteers  and  their 
counterparts. 

— Undertake  approximately  for 
consultancies  to  respond  to  requests 
from  Peace  Corps  posts  for  technical 
assistance  in  project  development, 
training  development,  or  project 
evaluation. 

— Develop  and  manage  other  intitiatives 
in  math/science,  including,  but  not 
Umited  to,  collaboration  vn\h  other 
governmental  and  private  agencies 
o^ering  assistance  to  Peace  Corps  in 
project  development  and  training. 

— Review/select  materials  to  be 
distributed  through  Peace  Corps' 
Information  Collection  and  Exchange 
(ICE). 

— Initiate  and  manage  the  development 
of  training  manuals  and  materials. 

•  Support  the  agency  in  the 
implementation  of  PA'TS  (Programming 
and  Training  System),  includiilg  project 
design,  monitoring,  and  evaluation 
assistance.  In  addition,  collaborate  with 
incumbent  Sector  Specialists  in  the 
following  tasks: 

— Participate  in  project  plan  reviews  for 

Education  projects; 
— Undertake  annual  reviews  of  country 

programs  and  technical  assistance 

requests;  and 
— Coordinate  consultancies  to  respond 

to  programming  and  training  requests 

for  the  field,  including  developing  and 

managing  budgets  and  hiring  and 

managing  consultants. 

•  Work  with  other  Education  Sector 
specialists  in  regular  sector  activities, 
including,  but  not  limited  to: 

— Initiating  and  maintaining 
collaborative  relationships  with 
private  organizations  and  other 
government  agencies; 

— Preparing  documentation  of  sector 
activities; 

— Sharing  administrative  tasks  of  the 
sector  including  managing  budgets 
and  coordinating  activities;  and 

— Collaboration  with  other  sectors  in 
OTAPS  (Office  of  Training  and 
Program  Support):  for  example, 
incorporating  attention  to  WID 
(Women  in  Development)  and  youth 
issues  into  Education  sector  projects/ 


activities  and  with  other  offices  in  the 
Peace  Corps. 

In  addition  to  U.S.  MAB  evaluation 
critiera,  the  following  criteria  should 
also  be  applied  to  proposals: 

•  Demonstrated  ability  of  the 
proposer  to  design  and  deliver  training 
for  environmental  education. 

•  Demonstrated  ability  of  the 
proposer  to  manage  budgets  and 
personnel. 

•  Demonstrated  ability  of  the 
proposer  to  conduct  needs  assessments 
and  develop  project  designs. 

•  Fluency  in  French  or  Spanish 
perferred. 

For  further  information  please  contact: 
Roger  E.  Soles,  Executive  Director.  U.S. 
MAB,  (703)  235-2946. 

Dated:  October  28, 1991. 
Roger  E.  Solet, 

Executive  Director,  U.S.  Man  and  the 
Biosphere  Program.  Office  of  Global  Change. 
[FR  Doc.  91-26815  Filed  ll-(V-ei:  8:45  am] 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  as 
Amended  by  Public  Law  99-591; 
Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB) 

aqency:  Tennessee  Valley  Authority. 
ACTION:  Information  collection  under 
review  by  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the    ; 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  as  amended  by 
Public  Law  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  made  within  30  days  directly 
to  the  Agency  Clearance  Officer  and 
also  to  the  Desk  Officer  for  the 
Tennessee  Valley  Authority,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  Telephone:  (202) 
395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
1101  Market  Street  (EB  4B), 
Chattanooga,  Tn  37402-2801;  (615)  751- 
2523. 

Type  of  Request:  Regular  submission. 
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Title  of  Information  Collection: 
Residential  Energy  Services  Program. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  12000. 

Estimated  Total  Annual  Burden 
Hours:  3600. 

Estimated  A  verage  Burden  Hours  Per 
Response:  .3. 

Need  For  and  Use  of  Information:  This 
information  is  used  by  distributors  of 
TVA  power  to  assist  in  identifying  and 
financing  energy  improvements  for  their 
electrical  energy  customers. 

DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center;  Rechartering  of  tt>e  Advisory 
Committee  to  ttie  National  Center  for 
State  and  Local  Law  Enforcement 
Training 

AGENCr.  Federal  Law  Enforcement 
Training  Center,  Department  of  the 
Treasury. 

action:  Notice  of  determination  of 
necessity  for  renewal  of  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training. 

summary:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training. 

The  Federal  Law  Enforcement 
Training  Center  (FLETC).  Department  of 
the  Treasury,  pursuant  to  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972,  Public  Law  92-463.  as  amended. 


and  with  approval  of  the  Secretary  of 
the  Treasury,  announces  the  renewal  of 
the  Charter  of  the  Advisory  Committee 
to  the  National  Center  for  State  and 
Local  Law  Enforcement  Training.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretary. 
General  Services  Administration. 

Purpose 

The  primary  purpose  of  the  committee 
is  to  provide  a  forum  for  discussion  and 
interchange  between  a  broad  cross- 
section  of  representatives  for  the  law 
enforcement  community  and  related 
training  institutions  on  training  issues 
and  needs.  Considering  that  there  are 
over  40,000  individual  police 
departments  throughout  the  country,  the 
advice  emanating  from  this  exchange  is 
very  important  to  the  Director  of  the 
Federal  Law  Enforcement  Training 
Center  and  the  Director  of  the  National 
Center  for  State  and  Local  Law 
Enforcement  Training  (National  Center). 
The  committee's  advice  is  critical  to 
ensuring  that  programs  developed  and 
offered  by  the  National  Center  are 
meeting  the  unique  and  specialized 
needs  of  the  State  and  local  law 
enforcement  community  and  enhancing 
the  networking  between  Federal.  State 
and  local  agencies.  This  networking  is 
essential  to  an  efficient  and  effective 
overall  system. 

Although  FLETC  representatives 
participate  in  the  training  committee 
activities  of  the  major  police 
membership  associations,  no  forum 
exists  which  provides  the  broad 
representation  required  to  meet  the 
needs  of  the  National  Center.  The 
uniqueness  of  the  program  requires  an 
appropriately  selected  and  specifically 
dedicated  group. 

The  committee  advises  the  Director  of 
FLETC  and  the  Director  of  the  National 
Center  for  State  and  Local  Law 


Enforcement  Training  on  policy 
formulation,  training  needs,  curriculum 
and  course  content,  student  admission 
and  evaluation.  There  is  no  question 
that  the  committee's  input  has  been  very 
instrumental  in  the  successes  enjoyed  to 
this  point.  Resources  have  been 
committed  only  to  those  programs  which 
meet  unique  needs  of  the  State  and  local 
law  enforcement  community.  All 
programs  are  well  attended,  and 
critiques  and  evaluations  are  quite 
positive.  In  addition.  State  and  local 
agencies  have  actively  participated  in 
the  development  and  delivery  of  the 
programs  by  providing  personnel  as 
subject  matter  experts,  course 
developers  and  instructors.  The 
programs  offered  have  been  developed 
only  after  a  thorough  screening  process 
to  ensurfe  that  the  hmited  resources 
available  are  being  committed  most 
productively. 

The  committee  does  not  duplicate 
functions  being  performed  within 
Treasury  or  elsewhere  in  the  Federal 
government. 

Termination  Date:  The  services  of  the 
committee  are  expected  to  be  needed  for 
an  indeHnite  period  of  time.  No 
termination  date  has  been  established 
which  is  less  than  two  years  from  the 
date  the  charter  is  Hied. 

Accordingly,  I  hereby  determine, 
pursuant  to  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  as  amended,  that  continuation  of 
the  Advisory  Committee  to  the  National 
Center  for  Local  Law  Enforcement 
Training  for  a  two-year  period,  is  in  the 
public  interest. 

Dated:  November  1, 1991. 
David  M.  Nummy. 

Acting  Assistant  Secretary  (Management). 
[FR  Doc.  91-26910  Filed  11-6-91;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  that  the  previously 
announced  closed  meeting  (Federal 
Register.  Vol.  56.  No.  211.  Thursday. 
October  31, 1991.  page  56115)  scheduled 
for  9:30  a.m.  on  Tuesday,  November  5. 
1991.  include  the  following  additional 
item,  which  is  closed  to  public 
observation: 

Administrative  Action  under  Section  206  of 
the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8],  (9)(A)(ii),  and 
{9)(B). 

The  Board  voted  unanimously  to  add 
this  item  to  the  closed  agenda. 
The  previously  announced  item  was: 

1.  Agency  OfTice  Space.  Closed  pursuant  to 
exemptions  (2),  (4).  and  (9J(B]. 

FOR  MORE  INFORMATION  CONTACT.  Becky 
Baker,  Secretary  of  the  Board. 
Telephone  (202)  682-9600. 
Ruby  Baker. 

Secretary  of  the  Board. 

(FR  Doc.  91-27044  Filed  ll-5-«l:  3:37  pm] 

eajJNQCOOt  788S-01-II 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  9:30  a.m..  Wednesday, 

November  13, 1991. 


place:  Filene  Board  Room.  7th  Floor, 
1776  G  Street.  N.W.,  Washington,  D.C. 
20456. 

STATUS:  Open. 
BOARD  BRiERNQS: 

1.  Economic  Commentary. 

2.  Central  Liquidity  Facility  Report  and 
Review  of  CLF  Lending. 

3.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Proposed  Rule:  Part  704,  NCUA's  Rules 
end  Regulations.  Corporate  Credit  Union. 

3.  Fiscal  Year  1992  Operating  Fee 
Assessment. 

4.  Agency  Office  Space. 

recess:  10:45  a.m. 

TIME  AND  date:  11:00  a.m..  Wednesday. 

November  13, 1991. 

place:  Filene  Board  Room.  7th  Floor, 

1776  G  St..  N.W..  Washington.  D.C. 

20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Sections 
116  and  208  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (B),  (9)(A)(ii) 
and  (9)(B). 

3.  Administrative  Actions  under  Section 
206  of  the  FCU  Act.  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

4.  Administrative  Action  under  Sections 
206  and  208  of  the  FCU  Act.  Closed  pursuant 
to  exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

5.  Administrative  Action  under  Section  207 
of  the  FCU  Act.  Closed  pursuant  to 
exemptions  (4).  (6),  and  (8). 

6.  Personnel  Policies.  Closed  pursuant  to 
exemptions  (2)  and  (6). 


FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600.  NATIONAL 

CREDIT  UNION  ADMINISTRA^nON 

7535-01 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  91-27045  Filed  11-5-01:  3:37  pm| 

wixiNa  COM  rsM-ei-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  ll.-OO  a.m..  Tuesday. 

November  12. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  ^th  and  21st  Streets 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at,approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  4. 1991. 
Jeanifer  |.  |ohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-26988  Filed  11-5-81: 4:47  pm| 
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Department  of  Labor 

Occupational  Safety  and  Health 
Administration  i 


29  CFR  Parts  1910,  1915  and  1926 

Occupational  Exposure  to  Methylene 
Chloride;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administratton 

29  CFR  Parts  1910, 1915  and  1926 
(Doc«i«t  Na  H-71] 
RiN  121S-AAM 

Occupational  Exposure  to  Methylene 
Chloride 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA). 
Department  of  Labor. 

AcnoM:  Proposed  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  amend  its  existing 
regulation  for  employee  exposure  to 
methylene  chloride  (MC,  also  known  as 
methylene  dichloride,  dichloromethane 
or  DCM).  The  Assistant  Secretary  has 
determined,  based  on  animal  and  human 
data,  that  the  current  permissible 
exposure  limits  (PELs)  do  not 
adequately  protect  employee  health. 
OSHA  proposes  to  reduce  the  existing  8- 
hour  time-weighted  average  (TWA) 
exposure  from  500  parts  MC  per  million 
parts  of  air  (500  ppm)  to  25  parts  per 
million.  The  Assistant  Secretary  also 
proposes  to  delete  the  existing  ceiling 
limit  concentration  of  1,000  ppm  and 
proposes  to  reduce  the  existing  short- 
term  (5  minutes  in  any  2  hours  as  a 
maximum  peak  concentration)  exposure 
limit  (STEL)  from  2,000  ppm  to  125  ppm. 
measured  as  a  IS-minute  TWA.  In 
addition,  the  Agency  proposes  to  set  an 
"action  level"  of  12.5  ppm,  measured  as 
an  8-hour  TWA,  in  order  to  minimize  the 
comphance  burden  for  employers  whose 
employees  have  consistently  very  low 
exposure  to  MC.  The  proposal  also 
contains  provisions  for  exposure 
control,  personal  protective  equipment, 
employee  exposure  monitoring,  training, 
medical  surveillance,  hazard 
communication,  regulated  areas, 
emergency  procedures  and 
recordkeeping. 

Two  of  the  considerations  which  may 
affect  OSHA's  final  PELs  for  MC  are  the 
impact  of  pharmacokinetic  data  on 
OSHA's  current  risk  estimates  and  the 
impact  of  Title  III  of  the  Clean  Air  Act 
Amendments  of  1990  on  the  MC  industry 
profile.  OSHA  is  soliciting  information 
on  pharmacokinetics  (Issue  6)  and  on 
the  potential  impacts  of  the  Clean  Air 
Act  Amendments  (Issue  9).  Based  on  its 
review  of  the  data  in  the  record, 
including  the  information  received  in 
response  to  the  above  cited  issues. 
OSHA  may  promulgate  PELs  which 
di^er  from  those  proposed.  The  final 


PELs  may  vary  from  those  proposed  by 
as  much  as  a  factor  of  five.  Examples  of 
federal  agencies  which  have  uaed 
pharmacokinetic  data  to  reduce  risk 
estimates  from  those  originally 
calculated  are  the  EPA,  which 
decreased  that  Agency's  risk  estimates 
by  a  factor  of  8.8,  and  the  Consumer 
Product  Safety  Commission,  which 
found  that  the  pharmacokinetic  data 
would  support  lowering  the  risk 
estimates  by  a  factor  of  2.2  compared  to 
their  original  risk  estimates. 

This  proposed  standard  applies  to  all 
employment  in  general  industry, 
shipyards,  longshoring  and  construction. 
DATES:  Comments  concerning  the 
proposed  standard  must  be  postmariced 
on  or  before  April  6, 1992. 
ADDRESSES:  Comments  are  to  be 
submitted  in  quadruplicate  to:  The 
Docket  Office,  Docket  No.  H-71.  room 
N-2634.  United  States  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210,  telephone  No. 
(202)  523-7894. 

Comments  limited  to  10  pages  or  less 
in  length  also  may  be  transmitted  by 
facsimile  to  (202)  523-5046  or  8-523-^5046 
(for  FTS),  provided  that  the  original  and 
3  copies  of  the  comment  are  sent  to  the 
Docket  Officer  thereafter. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  F.  Foster.  OSHA  Office  of 
Public  Affairs.  United  States 
Department  of  Labor,  room  N-3641,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210,  telephone  (202)  523-8151. 
StiPPLEMENTARY  INFORMATION: 

Infonnation  Collection  Requirements: 

5  CFR  part  1320  sets  forth  procedures 
for  agencies  to  follow  in  obtaining  OMB 
clearance  for  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C  3501  et 
seq.  This  proposed  MC  standard 
requires  the  employer  to  allow  OSHA 
access  to  records.  In  accordance  with 
the  provisions  of  the  Paperwork 
Reduction  Act  and  the  regulations 
issued  pursuant  thereto,  OSHA  certifies 
that  it  has  submitted  the  information 
collection  requirements  for  this  proposal 
to  OMB  for  review  under  section  3504(h] 
of  that  Act. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response.  Send 
any  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Management. 
Department  of  Labor,  room  N-1301,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budge 
Washington.  DC  20503. 

L  General 

The  preamble  to  the  proposed 
standard  on  occupational  exposuro  to 
Methylene  Chloride  (MC)  discusses 
events  leading  to  the  proposal,  phvsical 
and  chemical  properties  of  MC, 
manufacture  and  use  of  MC,  hea''h 
effects  of  exposure,  degree  and 
significance  of  the  risk  presented  an 
analysis  of  the  technological  and 
economic  feasibility,  regulatory  impact 
and  regulatory  flexibility  analysi'*,  and 
the  rationale  behind  the  specific 
provisions  set  forth  in  the  proposi  d 
standard.  The  discussion  follows  his 
outline: 

L  General 

0.  Pertinent  Legal  Authority 

m.  Events  Leading  to  the  Proposed  Stant'ard 

IV.  Request  for  infonnation 

V.  Chemical  Identification,  Production 

Technologies  and  Industrial  Uses 

A.  Chemical  Identification 

B.  Production  Technologies  and  Industrial 
Uses 

1.  MC  Production 

2.  Polyurethane  Foam  Blowing 

3.  Aerosols 

4.  Polycarbonate  Resin 

5.  Pharmaceuticals 

6.  Manufacturing  of  Paint  and  Paint 
Removers  /  Strippers 

7.  Paint  Stripping 

8.  Degreasing  and  Metal  Cleaning 

0.  Cellulose  Triacetate  Fiber  and  Cellulose 
Triacetate  Photographic  Film  Production 

10.  Electronics 

11.  Miscellaneous  Usages  (Food  extraction. 
Ink  use.  Pesticide  Manufacturing,  Solvent 
Recovery  and  Other  uses] 

VL  Technological  Feasibility  Assessment  of 
Engineering  Controls  to  Reduce 
Employees'  Exposures 

A.  MC  Production 

B.  Polyurethane  Foam  Blowing 

C.  Aerosols 

D.  Polycarbonate  Resin 

E.  Pharmaceuticals 

F.  Manufacturing  of  Paint  and  Paint 
Removers/Strippers 

G.  Paint  Stripping 

H.  Degreasing  and  Metal  Cleaning 

1.  Cellulose  Triacetate  Fil>er  and  Film  Base 
Production 

).  Electronics 

K.  Miscellaneous  Usages  (Food  extraction. 
Pesticide  formulation.  Solvent  recovery, 
and  Ink  manufacture) 
VIl.  Health  Effects  | 

A.  Introduction 
E  Disposition  and  metabolism  of  MC 

1.  Absorption  and  distribution  of  MC 

2.  Metabolism  of  MC 
C  Carcinogenicity 

1.  Animal  studies 

a.  Mouse  studies 

b.  Rat  studies 

c.  Hamster  studies 

d.  Summary  of  animal  studies 

2.  Epidemiologic  studies 


Federal  Register  /  Vol.  56.  No.  216  /  Thursday,  November  7,  1991  /  Proposed  Rules  57037 


a.  Studies  of  fiber  production  workers 

b.  Studies  of  film  production  workers 

c.  Summary  of  epidemiological  studies 
3.  Mutagenicity  studies 

a.  Bacterial  studies.  i 

b.  Yeast  and  Drosophila  studies 

c.  Studies  in  mammalian  cells 

d.  Summary  of  mutagenicity  studies 

D.  Other  toxic  responses 

1.  CNS  toxicity 

a.  Animal  studies 

b.  Human  studies 

c.  Summary  of  CNS  toxicity  studies 

2.  Cardiac  toxicity 

a.  Animal  studies 

b.  Human  studies 

c.  Summary  of  cardiac  toxicity 

3.  Hepatic  toxicity 

a.  Animal  studies 

b.  Human  studies 

c.  Summary  of  human  hepatotoxicity 

4.  Reproductive  toxicity 

a.  Animal  studies 

b.  Human  studies 

c.  Summary  of  reproductive  ejects 

E.  Conclusion 

VIII.  Preliminary  Quantitative  Risk 
Assessment 

A.  Introduction 

B.  Choice  of  data  base 

C.  Selection  of  the  most  appropriate  studies 

D.  Selection  of  data  sets 

E.  Statistical  methods  and  predictions 

1.  Choice  of  model 

2.  Species  to  species  extrapolation 

3.  Prediction  of  risk 

F.  Other  models 

C.  Other  risk  assessments 
H.  Pharmacokinetics 
I.  Conclusions 

IX.  Significance  of  Risk 

X.  Summary  of  Preliminary  Regulatory 

Impact  and  Regulatory  Flexibility 
Analysis  . 

A.  Methodology  | 

B.  Industry  Profile 

C.  Technological  Feasibility 

D.  Substitution 

E.  Total  Costs  of  Regulation 

F.  Benefits  Analysis 

G.  Economic  Impacts 

H.  Regulatory  Flexibihty  Analysis 
I.  Environmental  Impacts 

XI.  Environmental  Impact 

XII.  Summary  and  Explanation  of  the 
Proposed  Standard 

A.  Scope  and  Application 

B.  Definitions 

C.  Permissible  Exposure  Limits 

D.  Exposure  Monitoring 

E.  Regulated  Areas 

F.  Methods  of  Compliance 

G.  Respiratory  Protection,  and  Other 
Protective  Clothing  and  Equipment 

H.  Emergency  Situations 

I.  Medical  Surveillance 

j.  Communication  of  MC  Hazards  to 

Employees 
K.  Recordkeeping 
L  Observation  of  Monitoring 
M.  Dates 
N.  Appendices 

XIII.  Public  Participation 

XIV.  State  Plan  Requirements 

XV.  Authority  and  Signature 

XVI.  Proposed  Standard  and  Appendices 


Appendix  A:  Substance  Safety  Data  Sheet 

and  Technical  Guidelines  for  Methylene 

Chloride 
Appendix  B:  Medical  Surveillance  for 

Methylene  Chloride 
Appendix  C:  Qualitative  and  Quantitative  Fit 

Testing  Procedures  for  Respirators 

n.  Pertinent  Legal  Authority 

This  proposed  standard  and  issuance 
of  a  final  standard  is  authorized  by 
sections  6(b),  8(c),  and  8(g)(2)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act),  29  U.S.C.  655(b),  657(c) 
and  657(g)(2).  Section  6(b)(5)  governs  the 
issuance  of  occupational  safety  and 
health  standards  dealing  with  toxic 
materials  or  harmful  physical  agents.  It 
states: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  and  other 
infonnation  as  may  be  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  field,  the 
feasibility  of  the  standards,  and  experience 
gained  under  this  and  other  health  and  safety 
laws.  Whenever  practicable,  the  standard 
promulgated  shall  be  expressed  in  terms  of 
objective  criteria  and  of  the  performance 
desired. 

Section  3(8)  defines  an  occupational 
safety  and  health  standard  as  "a 
standard  which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment." 
The  Supreme  Coiu-t  has  held  under  the 
Act  that  the  Secretary,  before  issuing 
any  new  standard,  must  determine  that 
it  is  reasonably  necessary  and 
appropriate  to  remedy  a  significant  risk 
of  material  health  impairment.  Industrial 
Union  Department  v.  American 
Petroleum  Institute.  488  U.S.  607  (1980). 
The  Court  stated  that  "*  *  *  before  he 
can  promulgate  any  permanent  health  or 
safety  standard,  the  Secretary  is 
required  to  make  a  threshold  finding 
that  a  place  of  employment  is  unsafe — 
in  the  sense  that  significant  risks  are 
present  and  can  be  eliminated  or 
lessened  by  a  change  in  practices"  (488 
U.S.  at  642).  The  Court  also  stated  "that 
the  Act  does  limit  the  Secretary's  power 
to  require  the  elimination  of  significant 
risks"  (488  U.S.  at  644.  n.  49). 


The  Court  indicated  however,  that  the 
significant  risk  determination  is  "not  a 
mathematical  straitjacket."  The  Court 
stated  that  "OSHA  is  not  required  to 
support  its  finding  that  a  significant  risk 
exists  with  anything  approaching 
scientific  certainty."  "The  Court  ruled 
that  "a  reviewing  court  [is]  to  give 
OSHA  some  leeway  where  its  findings 
must  be  made  on  the  frontiers  of 
scientific  knowledge,"  (and  that]  "the 
Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection"  (488  U.S.  at 
655.  656).  The  Court  also  stated  that 
"while  the  Agency  must  support  its 
finding  that  a  certain  level  of  risk  exists 
with  substantial  evidence,  we  recognize 
that  its  determination  that  a  particular 
level  of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations".  (488 
U.S.  at  655,  656  n.  62). 

After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  a 
risk  can  be  reduced  or  eliminated  by  the 
proposed  standard,  it  must  set  a 
standard  "which  most  adequately 
assures,  to  the  extent  feasible  on  the 
basis  of  the  best  available  evidence, 
that  no  employees  will  suffer  material 
impairment  of  health  *  *  '"section 
6(b)(5)  of  the  Act.  The  Supreme  Court 
has  interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  possible  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  to  the  constraints  of 
technological  and  economic  feasibility. 
American  Textile  Manufacturers 
Institute.  Inc.  v.  Donovan,  452  U.S.  490 
(1981).  The  Court  held  that  "cost-benefit 
analysis  is  not  required  by  the  statute 
because  feasibility  analysis  is"  (452  U.S. 
at  509).  The  Court  stated  that  the 
Agency  could  use  cost-effectiveness 
analysis  and  choose  the  least  costly  of 
two  equally  effective  standards  (452 
U.S.,  531,  n.  32). 

Section  8(c)(3)  gives  the  Secretary 
authority  to  require  employers  to 
"maintain  accurate  records  of  employee 
exposures  to  potentially  toxic  materials 
or  harmful  physical  agents  which  are 
required  to  be  monitored  or  measured 
under  section  6."  Section  8(g)(2)  gives 
the  Secretary  authority  to  "prescribe 
such  rules  and  regulations  as  he  may 
deem  necessary  to  carry  out  their 
responsibilities  under  this  Act." 

In  addition,  the  Secretary's 
responsibilities  under  the  Act  are 
amplified  by  its  enumerated  purposes 
which  include: 

Encouraging  employers  and 
employees  in  their  efforts  to  reduce  the 
number  of  occupational  safety  and 
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health  hazards  at  their  places  of 
employment  and  stimulating  employers 
and  employees  to  institute  new 
programs  and  to  perfect  existing 
programs  for  providing  safe  and 
healthful  working  conditions  [29  VJS.C. 
651(b)(1)]: 

Authorizing  the  Secretary  of  Labor  to 
set  mandatory  occupational  safety  and 
health  standards  applicable  to  business 
affecting  interstate  commerce,  and  by 
creating  an  Occupational  Safety  and 
Health  Review  Commission  for  carrying 
out  adjudicatory  functions  under  the 
Act:  [29  U.S.C.  651tb){3)I: 

Building  upon  advances  already  made 
through  employer  and  employee 
initiative  for  providing  safe  and 
healthful  woiiiing  conditions  (29  U.S.C. 
651(b)(4)!: 

Providing  for  the  development  and 
promulgation  of  occupational  safety  and 
health  standards  (29  U.S.C.  651(b)(9)| 
and  providing  for  appropriate  reporting 
procedures  which  will  help  achieve  the 
objectives  of  this  Act  and  accurately 
describe  the  nature  of  the  occupational 
safety  and  health  problem  [29  U.S.C. 
651(b)(12)]. 

Exploring  ways  to  discover  latent 
diseases,  establishing  causal 
connections  between  diseases  and  work 
in  environmental  conditions  [29  U.S.C. 
651(b)(6)I: 

Encouraging  joint  labor-management 
efforts  to  reduce  injuries  and  diseases 
arising  out  of  employment  [29  U.S.C. 
651(b){13)l;  and 

Developing  innovative  methods, 
techniques,  and  approaches  for  dealing 
with  occupational  safety  and  health 
problems  [19  U.S.C  651(b)(5)l. 

Because  the  MC  standanJ  is 
reasonably  related  to  these  statutory 
goals,  and  the  Agency's  judgment  is  that 
the  evidence  satisHes  the  statutory 
requirements,  and  because  the  proposed 
standard  is  feasible  and  substantially 
reduces  a  significant  risk  of  cancer  and 
other  adverse  health  effects,  the 
Secretary  preliminarily  finds  that  the 
proposed  standard  is  necessary  and 
appropriate  to  carry  out  her 
responsibilities  under  the  Act. 

in.  Events  Leading  to  the  Proposed 
Standard 

The  present  OSHA  standard  for  MC 
requires  employers  to  assure  that 
employee  exposure  does  not  exceed  500 
ppm  as  an  8-hour  TWA,  1000  ppm  as  a 
ceiling  concentration,  and  2000  ppm  as  a 
maximum  peak  for  a  period  not  to 
exceed  5  minutes  in  any  2  hours  (29  CFR 
1910.1000.  Table  Z-2).  This  standard 
was  adopted  by  OSHA  in  1971  pursuant 
to  section  6(a)  of  the  OSH  Act.  29  U.S.C. 
C55,  from  an  existing  Walsh-Healey 
Federal  Standard.  "Hje  source  of  this 


Walsh-Healey  Standard  (Ex.  7-1)  was 
the  American  National  Standards 
Institute  (ANSI)  standard  for  acceptable 
concentrations  of  MC  (ANSI — Z37.23- 
1969),  which  were  intended  to  protect 
workers  from  injury  to  the  neurological 
system  including  loss  of  awareness  and 
functional  deficits  linked  to  anesthetic 
and  irritating  properties  of  MC  which 
had  been  observed  from  excessive, 
acute  or  large  chronic  exposures  to  MC 
in  humans  and  experimental  animals. 

In  1946,  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  recommended  a  Threshold 
Limit  Value  (TLV)  of  500  ppm  for  MC 
(Ex.  2).  In  1975,  the  ACGIH  lowered  the 
recommended  TLV  to  100  ppm  (Ex.  7- 
11). 

In  March  1976,  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  published  "Criteria  for  a 
recommended  standard  for  Methylene 
Chloride"  (Ex.  2),  which  recommended  a 
reduction  of  the  occupational  exposures 
to  MC  to  75  ppm  as  an  8-hour  TWA,  and 
a  lower  peak  exposure  not  to  exceed  500 
ppm.  Further  exposure  reduction  based 
on  the  ambient  level  of  carbon 
monoxide  was  also  recommended. 

In  1984,  the  International  Labor 
Office-Geneva  (Ex.  7-50)  listed  MC 
standards  for  Romania,  Poland  and  the 
USSR  as  145, 14.5.  and  14.5  ppm  (500,  50 
and  50  mg/m  '),  respectively. 

In  February  1985,  the  National 
Toxicology  Program  (NTP)  reported  the 
final  results  of  animal  studies  indicating 
tliat  MC  is  a  potential  cancer  causing 
agant  (Ex.7-008).  Subsequently,  the 
Environmental  Protection  Agency  (EPA), 
upon  receipt  of  the  NTP  studies, 
initiated  a  risk  assessment  evaluation  to 
determine  whether  or  not  MC  presents 
an  unreasonable  risk  to  human  health  or 
environment  and  to  determine  if 
regulatory  actions  are  needed  to 
eliminate  or  reduce  exposures. 

On  May  14, 1985.  EPA  announced  its 
determination  that  MC  was  a  probable 
human  carcinogen.  EPA  classified  MC 
as  Group  B2,  in  accordance  with  its 
interim  guidelines  for  cancer  risk  (49  FR 
46294).  and  hence  announced  the 
initiation  of  a  180-day  priority  review 
(50  FR  20126)  under  section  4(f)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
In  meeting  its  mandate  under  section 
4(f)  of  TSCA  to  initiate  a  regulatory 
action,  on  October  17, 1985,  EPA 
pubhshed  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  (50  FR 
42037)  for  the  purpose  of  collecting  the 
necessary  information  required  for 
initiating  a  rulemaking.  In  this  notice, 
EPA  established  December  16, 1985.  as 
its  deadline  for  receiving  comments. 

On  April  11, 1985,  the  U.S.  Consumer 
Product  Safety  Commission  (CPSC) 


released  its  risk  assessment  findings  for 
MC  and  began  to  consider  a  regulatory 
action  to  ban  MC  containing  products 
and  to  develop  a  voluntary  hazard 
communication  program  for  consumers. 

On  December  18. 1985.  the  U.S.  Food 
and  Drug  Administration  (FDA) 
published  a  proposal  to  ban  the  use  of 
MC  as  an  ingredient  in  aerosol  cosmetic 
products  (50  FR  51551).  This  proposal 
was  based  on  a  risk  assessment  that 
used  the  NTP  animal  data. 

On  July  19. 1985,  Owen  Bieber. 
President  of  International  Union.  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America  (UAW), 
petitioned  OSHA  to  act  expeditiously  on 
reducing  workers'  exposure  to  MC. 
Specifically.  Mr.  Bieber  requested  that: 
(1)  OSHA  publish  a  hazard  alert;  (2) 
OSHA  issue  an  emergency  temporary 
standard  (ETS):  and  (3)  OSHA  begin 
work  on  a  new  permanent  standard  for 
controlling  MC  exposure.  Subsequently, 
the  following  unions  joined  UAW  in 
petitioning  OSHA  to  act  on  revising  the 
current  standard: 

A.  International  Union.  Allied 
Industrial  Workers  of  America; 

B.  Class.  Pottery,  Plastics  and  Allied 
Workers  International  Union: 

C.  United  Furniture  Workers  of 
America: 

D.  The  Newspaper  Guild: 

E.  Communication  Workers  of 
America;  and 

F.  United  Steelworkers  of  America. 
In  March  1986,  in  preliminary 

response  to  the  UAW  petition,  OSHA 
issued  a  "Guideline  for  Controlling 
Exposure  to  Methylene  Chloride."  This 
document  was  intended  to  provide 
information  to  employers  and  workers 
on  risks  and  methods  of  controlling 
exposure  (Ex.  6-11). 

In  April  1986.  NIOSH  published  a 
Current  Intelligence  Bulletin  #46  on  MC 
reflecting  the  findings  of  the  NTP  study 
(Ex.  8-26).  In  it.  NIOSH  concluded  that 
MC  should  be  regarded  as  a  potential 
occupational  carcinogen  and  that 
exposure  should  be  controlled  to  the 
lowest  feasible  level. 

In  May  29. 1986.  the  BNA 
Occupational  Safety  and  Health 
Reporter  published  the  announced 
intention  of  ACGIH  to  lower  the  TLV  for 
Methylene  Chloride  (MC)  from  100  ppm 
to  50  ppm  and  to  classify  MC  as  an  A2 
carcinogen  (an  industrial  substance 
suspect  of  carcinogenic  potential  for 
man)  (Ex.  8-27). 

On  August  20. 1986.  the  CPSC  issued  a 
proposed  rule  [51  FR  29778]  "that  would 
declare  household  products  containing 
other  than  contaminant  levels  of  MC  to 
be  hazardous  substances."  The  CPSC 
noted  the  proposal  was  prompted  by 
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evidenoe  that  inhalation  of  MC  vapor 
increased  the  incidence  of  various 
malignant  and  benign  tumors  in  rati  and 
mice.  Accordingly,  the  commission 
proposed  to  require  that  hoosriiold 
products  which  can  expose  consumers 
to  MC  vapor  be  treated  as  hazardous 
substances  and  be  labeled  as  provided 
by  section  2  (p)(l)  of  the  Federal 
Hazardous  Substances  Act  (FHSA)  (15 
U.S.C.  1261  (pMl))-  The  FHSA  requires 
the  use  of  labels  which  (1)  indicate  that 
exposure  to  a  product  may  present  a 
cancer  risk;  (2)  explain  the  factors  (such 
as  level  and  duration  of  exposure)  that 
control  the  degree  of  risk:  and  (3) 
explain  the  precautions  to  be  taken. 

On  November  17. 1986,  OSHA  notified 
the  UAW  that  OSHA  denied  the  request 
for  an  Emergency  Temporary  Standard, 
but  agreed  that  work  on  a  permanent 
standard  should  commence  (Ex.  3A), 

On  November  24, 1986,  OSHA 
announced,  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  [51  FR 
42257],  that  it  was  considering  revising 
the  present  occupational  health 
standard  for  MQ  The  Agency  based  this 
action  on  animal  studies  which 
indicated  the  present  standard  may  not 
provide  adequate  protection  against 
potential  cancer  risks  and  other  adverse 
health  effects.  The  ANPR  summarized 
OSHA's  information  regarding  the 
production  and  use  of  MC.  occupational 
exposure  to  MC,  and  the  potential 
adverse  health  effects  associated  with 
MC  exposure.  In  addition,  the  notice 
invited  interested  parties  to  submit 
comments,  recommendations,  data,  and 
information  on  a  variety  of  issues 
related  to  the  regulation  of  MC.  OSHA 
received  43  comments  in  response  to  the 
ANPR.  Tliose  comments  are  discussed 
in  the  appropriate  sections  of  the 
proposal,  below. 

On  December  5, 1988.  the  FDA 
reopened  the  comment  period  for  30 
days  on  the  above-cited  proposal  to  ban 
the  use  of  MC  in  cosmetic  products  [51 
FR  43935].  The  reopening  enabled 
interested  parties  to  submit  comments 
on  studies  received  after  the  close  of  the 
initial  comment  period  regarding  MC 
comparative  pharmacokinetics, 
metabolism,  and  genotoxicity. 

On  September  14. 1987.  the  CPSC 
issued  a  statement  of  interpretation  and 
enforcement  policy,  in  lieu  of  continuing 
with  rulemaking,  which  expressed  the 
Commission's  determination  that 
consumer  products  containing  MC  and 
capable  of  exposing  consumers  to 
significant  amounts  of  MC  may  pose 
cancer  risk  to  humans  and,  therefore, 
are  subject  to  the  above-deacribed 
hazardotts  aobatance  labeling 
requirements.  Tbe  CPSC  explicitly 
retained  dw  option  of  resuming  tbe 


rulemaking  if  voluntary  compliance  with 
and  enforcement  of  the  Commission's 
interpretation  did  not  adequately  induce 
firms  to  label  their  products 
appropriately. 

While  pursuing  this  course  of  action. 
OSHA  has  also  been  participating  in  an 
interagency  committee  to  define 
regulatory  needs  for  chlorinated 
solvents  in  general.  This  effort  is  being 
led  by  EPA.  and  it  includes 
representatives  from  OSHA.  FDA.  and 
CPSC.  Its  focus  is  on  manufacturing,  use. 
and  disposal  of  the  highest  volume 
chlorinated  solvents,  which  may  be  used 
as  substitutes  for  MC  iiicluding. 
perchloroetfiylene,  trichloroethylene. 
carbon  tetrachloride,  methyl  chloroform, 
and  CFC-113.  All  of  these  chemicals  are 
considered  to  be  toxic  to  humans  or 
hazardous  to  the  environment.  Three  of 
them  have  positive  evidence  of 
carcinogenicity.  The  interagency 
committee  was  created:  (1)  To  avoid 
duplication  and  inconsistency  among 
the  several  government  agencies 
regulating  chlorinated  solvents:  (2)  to 
account  for  potential  interchangeability 
among  these  solvents;  and  (3)  to  avoid 
transfer  of  risks  from  one  medium — air. 
water,  waste— or  one  population — 
workers,  consumers,  general  public — to 
another  as  a  result  of  piecemeal  and 
uncoordinated  regulation.  All 
information  derived  from  the 
interagency  committee  will  be  shared 
and  incorporated  into  OSHA's  docket 
onMC. 

In  1988.  ACGIH  officially  lowered  the 
TLV  for  MC  to  SO  ppm  as  an  ft-hour 
TWA. 

On  ]une  29, 1989,  the  FDA  issued  a 
final  rule  that  banned  the  use  of  MC  in 
cosmetic  products  (54  FR  Z732B].  Tbe 
Agency  based  its  final  rule  on  scientific 
studies  that  showed  inhalation  of  MC 
caused  cancer  in  laboratory  animals. 
The  FDA  concluded,  accordingly,  "that 
continued  use  of  MC  in  cosmetic 
products  may  pose  a  significant  risk  to 
human  healtti .  .  ."  The  Agency 
considered  conunents  and  information 
regarding  the  application  of  a 
physiologically-based  pharmacokinetic 
model  to  the  prediction  of  human  cancer 
risk.  The  FDA  determined  that  the  risk 
assessment  developed  using  animal 
studies  should  not  be  changed  to  reflect 
the  "pharmacokinetic  and  metabolic 
data  and  hypothesized  GST  metabolic 
mechanism  of  carcinogenicity." 

On  August  6, 1990,  the  Consimier 
Product  Safety  Commission  (CPSQ 
issued  a  General  Order  (55  FR  32282) 
that  required  manufacturers,  importers, 
packagers  and  private  labelers  of 
consumer  products  oontalning  1%  at 
more  of  MC  to  report  to  the  OPSC 
information  on  tlw  labeling  and 


marketing  of  those  products.  The  CPSC 
indicated  that  the  information  obtained 
would  aid  the  Commission  in  evaluating 
the  CPSCs  policy  concerning  the 
labeling  of  MC-containing  products  as 
hazardous  substances,  pursuant  to  the 
Federal  Hazardous  Substances  Act. 

IV.  Request  for  Informalion  and 
Commeats 

OSHA  requests  public  comment  on 
the  information  and  proposed  regulatory 
text  presented  in  this  NPRM  and  on 
other  relevant  issues.  That  input  will 
assist  the  Agency  in  evaluating  the 
proposed  rule  and  in  ensuring  that  the 
final  rule  sets  appropriate  requirements 
for  protection  of  employees  exposed  to 
MC.  OSHA  requests  that  parties  who 
suggest  changes  in  proposed  regulatory    | 
provisions  include  supporting 
information  with  their  comments.  OSHA 
also  requests  that  interested  parties  who 
have  MC-related  health  data  not 
discussed  in  this  notice  submit  that 
information  to  the  Agency. 

Comment  is  requested  on  the 
following  issoet: 

1.  Do  the  proposed  provisions  provide 
adequate  protection  for  worker^-against 
all  known  hazards  associated  with 
exposure  to  MCT 

2.  Please  provide  information 
regarding  the  inclusion  of  provisions  for 
medical  examinations,  respirators, 
personal  protective  clothing  and 
equipment,  work  practices,  emergencies, 
regulated  areas,  maintenance  of  records, 
employee  information  and  training,  and 
labels  and  signs.  What  form  should  such 
provisions  take  in  the  final  standard?  To 
what  extent  are  these  provisions 
currently  being  employed  by  industry 
and  what  are  ^eir  costs? 

3.  Does  OSHA's  proposed  25  ppm 
standard  for  MC  substantially  eliminate 
significant  risk  and  is  it  feasible  and 
appropriate?  Should  a  different 
exposure  limit  be  set,  and  if  so,  what  is 
the  supporting  evidence? 

4.  In  order  to  further  protect  against 
adverse  effects  trom  worker  exposure  to 
MC,  OSHA  has  proposed  a  15-minote 
short  term  exposure  limit  (STEL)  of  125 
ppm.  Please  provide  information  and 
supporting  data  regarding  the  adequacy 
of  the  proposed  STEL  Should  OSHA 
promulgate  a  different  STEL?  If  sa  what 
evidence  is  available  to  support  a 
different  STEL? 

5.  Should  OSHA  set  an  action  level  for 
occupational  exposure  to  MCT  Is  the 
proposed  12.5  ppm  level  appropriate? 
Should  a  different  action  level  be  set?  If 
so,  what  evidence  snpports  the 
suggested  change?  What  provisions 
aiwuld  be  triggered  by  the  action  lew!? 
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6.  In  its  current  quantitative  risk 
assessment,  OSHA  relied  primarily  on 
the  NTP  mouse  bioassay  to  estimate  the 
cancer  risk  to  humans  exposed  to  MC. 
OSHA  determined  that  the  NTP  study 
provided  the  best  available  data  for  MC 
risk  assessment,  demonstrating  a 
statistically  significant  carcinogenic 
dose  response  relationship.  Continuing 
research  on  the  metabolism  of  MC  has 
elucidated  some  of  the  pharmacokinetic 
differences  between  rodents  and 
humans.  These  data  suggested  that  risks 
extrapolated  from  test  animals  to 
humans  based  on  applied  dose  methods, 
such  as  those  used  by  OSHA  in  this 
proposal,  may  have  overestimated  the 
human  cancer  risks. 

The  use  of  pharmacokinetic  data  in 
risk  assessments  requires  that 
assumptions  be  made  concerning  the 
mechanism  of  carcinogenic  action  of 
MC.  Furthermore,  the  incorporation  of 
estimated  values  for  a  number  of 
parameters  in  pharmacokinetic  models 
may  increase  the  uncertainties  of  the 
risk  assessment  results.  These 
uncertainties  and  assumptions  will  be 
evaluated  in  light  of  new  data  collected 
during  the  rulemaking  process. 

The  information  acquired  through  the 
rulemaking  will  aid  OSHA  in  resolving 
the  uncertainties,  and  in  determining  if 
species  differences  should  be 
incorporated  into  a  pharmacokinetic 
model  for  estimating  cancer  risk  to 
humans  exposed  to  MC. 

OSHA  has  serious  concerns  about  the 
best  utilization  of  the  pharmacokinetic 
models  in  cancer  risk  assessments  for 
MC.  OSHA  solicits  comments  and 
information  on  the  following  aspects  of 
this  issue: 

(a)  How  can  pharmacokinetics  be  best 
applied  to  the  risk  assessment  of  MC 
and  what  are  the  current  limitations  of 
this  approach  in  the  quantitation  of 
health  risks?  What  weight  should  OSHA 
give  to  pharmacokinetic  data  in  its  risk 
assessments  and  why? 

(b)  Given  that  five  separate  risk 
assessments  have  utilized  the 
pharmacokinetic  models  for  MC  in  five 
different  ways  (resulting  in  from  0  to  170 
fold  reduction  in  the  fmal  risk  when 
compared  with  assessments  not  utilizing 
pharmacokinetic  data],  how  can  OSHA 
best  utilize  the  existing  pharmacokinetic 
data  and  still  be  certain  of  protecting 
worker  health? 

(c)  Which  parameters  in  the 
pharmacokinetic  models  are  most 
sensitive  to  errors  in  measurement  or 
estimation?  Can  an  increased  database 
reduce  the  uncertainties  in  these 
parameters? 

(d)  How  much  confidence  can  be 
placed  in  the  human  in  vitro  MC 
metabolism  data,  especially  that  for  lung 


tissue?  How  will  human  variability  in 
these  parameters  affect  the 
extrapolation  of  risk  from  rodent 
species? 

(e)  Are  there  any  studies  in  progress 
which  (Attempt  to  verify  the  predictive 
ability  of  the  model  in  vivo.  (i.e..  by 
giving  doses  in  a  lifetime  bioassay 
which  will  produce  cancer  in  a  species 
other  than  the  B6C3Fi  mouse  and  the 
F344  and  Sprague-Dawley  rats)? 

(f)  OSHA  recognizes  the  large  areas  of 
uncertainty  which  exist  in  applied  dose 
risk  assessment  procedures.  If 
pharmacokinetic  modeling  reduces  these 
uncertainties,  can  the  reduction  in 
uncertainty  be  quantified?  Are 
additional  uncertainties  introduced  into 
the  risk  assessment  process  by  the  use 
of  pharmacokinetic  models? 

(g)  By  using  the  pharmacokinetic 
models  in  the  risk  assessment  process, 
one  is  making  an  assumption  about  the 
carcinogenic  mechanism  of  action  of 
methylene  chloride.  Are  there  any  new 
studies  on  the  carcinogenic  mechanism 
of  action  of  MC  which  would  support  or 
refute  this  assumption? 

(h)  If  the  carcinogenic  process  is,  in 
fact,  not  the  result  of  the  metabolite(s) 
from  the  GST  pathway  alone,  but  is  due 
to  a  combination  of  metabolites  or  a 
combination  of  the  parent  compound 
plus  the  metabolites,  how  would  the 
pharmacokinetic  model  and  the 
subsequent  risk  assessments  be 
affected?  Can  these  effects  be 
quantified? 

(i]  One  of  the  assumptions  made  in 
the  pharmacokinetic  model  is  that  the 
target  tissues  for  MC  are  liver  and  lung. 
Can  this  model  predict  cancer 
incidences  at  other  sites?  If  not.  is  there 
a  way  to  factor  in  consideration  of 
possible  MC-induced  human  cancers  at 
other  sites  than  liver  and  lung? 

(j)  OSHA  solicits  information 
supporting  or  refuting  interspecies 
allometric  scaling  based  on  body  weight 
or  body  surface  area. 

7.  OSHA  has  noted  in  the  Health 
Effects  Section,  below,  that  carbon 
monoxide  is  formed  as  a  metabolite  of 
MC  in  humans  and  that  exposure  to 
both  MC  and  carbon  monoxide  may  be 
more  harmful  than  exposure  to  either 
substance  alone.  How  should  the 
standard  deal  with  the  effects  of 
simultaneous  occupational  exposures  to 
carbon  monoxide  and  MC?  Should  the 
permissible  exposure  limit  for  MC  be 
lower  when  exogenous  carbon 
monoxide  is  present,  as  NIOSH  has 
suggested?  How  should  an  air 
monitoring  strategy  deal  with  such 
exposures  when  combined? 

B.  Please  submit  any  additional  or 
updated  epidemiological  studies  or 
updated  information  on  exposures  for 


the  employee  populations  in  the  studies 
OSHA  has  included  in  this  proposal. 
Such  information  would  be  useful  to  the 
Agency  in  assessing  the  risk  of 
occupational  exposure  to  MC. 

9.  Title  III  of  the  Clean  Air  Act 
Amendments  of  1990  (Pub.  L.  101-549, 
104  Stat.  2399)  established  a  list  of 
hazardous  air  pollutants  (including  MC) 
and  required  EPA  to  set  emissions 
standards  which  "require  the  maximum 
degree  of  reduction  in  emissions  of  the 
hazardous  air  pollutants  subject  to  this* 
section  (including  a  prohibition  on  such 
emissions,  where  achievable)  that  the 
Administrator,  taking  into  consideration 
the  cost  of  achieving  such  emission 
reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable  for  new  or  existing  sources 

*  *  *."  EPA  has  not  yet  determined  how 
it  will  regulate  MC  emissions.  Further, 
EPA  has  not  developed  any  information 
on  the  extent  and  magnitude  of  MC  use, 
including  projection  of  any  change  in  the 
current  industry  profile.  Therefore,  at 
this  time,  it  is  expected  that  EPA  may 
take  action  which  could  impact  the 
magnitude  and  the  extent  of  MC  use, 
including  possible  change  in  the 
industry  profile  (both  number  of  firms 
and  number  of  workers). 

OSHA  believes  that,  if  engineering 
devices  for  the  control  of  ambient 
emissions  become  more  readily 
affordable  and  efficient,  there  will  be  a 
possibility  of  increasing  MC  usage 
because  of  its  established  performance 
qualities  and  desirable  safety 
characteristics  (low  flammability).  On 
the  other  hand,  if  compliance  with  the 
requirements  of  the  Clean  Air  Act 
makes  it  less  desirable  for  industry  to 
continue  the  use  of  MC,  some  industries 
may  abandon,  either  totally  or  partially, 
the  use  of  MC.  OSHA  is  interested  in 
obtaining  information  or  comments  on 
the  predicted  impact  of  the  Clean  Air 
Act  Amendments  on  the  production,  use 
and  industry  profile  for  MC.  OSHA  will 
use  this  information  to  determine  how 
the  Clean  Air  Act  Amendments  may 
change  the  overall  population  risk  for 
MC  exposure.  OSHA  will  take  into 
consideration  any  comments  received 
regarding  these  impacts  of  the  Clean  Air 
Act  Amendments  in  its  preparation  of 
the  final  RIA  for  MC. 

10.  What,  if  any,  changes  made  to 
improve  productivity  or  product  quality 
in  the  way  MC  is  produced  or  used, 
have  also  resulted  in  changes 
(reductions  or  increases)  in  worker 
exposures  to  MC? 

11.  In  the  printing  industry,  MC  has 
been  identified  as  a  constituent  of  ink 
and  the  solvent  used  to  clean  the 
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printing  plates  (blanket  wash).  Current 
information  indicates  that  MC  use  in  ink 
formulation  is  being  phased  out  through 
substitution.  Because  of  the  availability 
of  a  substitute  for  MC  in  ink 
formulation,  OSHA  has  determined  that 
it  would  be  reasonable  to  project  a 
similar  decline  or  even  elimination  of 
MC  use  in  blanket  wash.  OSHA  is 
requesting  public  comments  to  verify  the 
extept  and  magnitude  of  the  current  and 
future  use  of  MC  in  blanket  wash,  if  any. 

12.  Information  gathered  in  response 
to  the  EPA  call-in  announcement 
indicates  that  MC  usage  in  pesticides 
and  in  pesticide  manufacture  has 
already  been,  or  is  being,  phased  out. 
OSHA  is  soliciting  information  on  the 
extent  and  meignitude  of  MC  usage  in 
pesticide  manufacturing,  if  any. 

13.  What  are  the  appropriate 
compliance  strategies  utilizing 
engineering  controls,  work  practices, 
and  respirators  for  reducing  exposures 
to  MC  in  particular  workplace 
situations?  Please  state  the  extent  to 
which  the  following  control  methods  are 
protective  and  feasible  for  particular 
industries  and  employee  activities: 

a.  Engineering  controls  such  as 
ventilation,  collection,  isolation, 
containment,  substitution  of  product  or 
process,  and  modification  of  process  or 
equipment:  and 

b.  Work  practices,  housekeeping  and 
administrative  controls. 

What  is  the  lowest  feasible  exposure 
level  that  can  be  achieved  for  particular 
application  groups  by  engineering 
controls  and  work  practices  alone?  Are 
there  any  unique  conditions  in  certain 
work  settings  where  MC  is  produced  or 
used  where  feasible  engineering  controls 
are  not  available? 

14.  Please  provide  information  on 
engineering  and  work  practice  controls 
that  would  lower  workers  exposure  to  or 
below  the  proposed  25  ppm  8-hour 
TWA.  Please  include  the  cost  and  time 
necessary  for  their  implementation. 

15.  OSHA's  proposed  rule  for  Methods 
of  Compliance  (54  PR  29991)  does  not 
require  employers  to  institute  all 
feasible  engineering  controls  when  only 
a  negligible  reduction  in  exposure  is 
thereby  achieved.  Instead  of  using 
"negligible  reduction"  as  the  cut-off- 
point,  should  OSHA  quantify  the 
boundaries  of  exposure  reduction  and 
subsequent  attainment  level?  If 
quantifiable  boundaries  of  exposure 
reduction  are  included,  how  should  they 
weigh  consideration  of  health  concerns 
(e.g.,  carcinogenesis)  and  safety  hazards 
(e.g.,  phosgene  production]? 

16.  Based  oa  the  description  of 
production  and  process  technology 
(Section  V,  bebw),  OSHA  believes  that 
the  engineering  feasibility 


determinations  for  the  industrial 
facilities  surveyed  by  OSHA  are 
representative  of  the  pertinent 
industries.  Further,  the  rulemaking 
record  indicates  that  it  is  technologically 
feasible  to  comply  with  the  proposed 
PELs  using  engineering  controls.  OSHA 
is  requesting  public  comment  on  these 
determinations.  Are  there  particular 
circumstances  where  respirator  use 
would  be  necessary  to  comply  with  the 
proposed  PELs?  Please  explain  any  such 
circumstances  and  the  frequency  with 
which  they  would  be  expected  to  arise. 

17.  OSHA  requests  information 
regarding  the  number  of  workers 
exposed  to  MC,  their  current  exposure 
levels,  the  methods  of  monitoring  used 
to  measure  these  exposures,  the 
duration  and  frequency  of  exposure,  the 
duties  being  performed,  and  the 
Standard  Industrial  Classification  (SIC) 
Codes  for  industries  and  processes  that 
utilize  MC. 

18.  Are  there  specific  activities  which 
are  generally  known  to  cause  exposure 
in  excess  of  the  proposed  VELs?  Should 
the  standard  include  specific  provisions 
prohibiting  some  or  all  such  activities? 
Should  the  standard  include  provisions 
specifying  controls  that  are  known  or 
proven  to  be  effective  in  reducing 
workers'  exposure? 

19.  As  noted  in  Issue  11,  there  are 
some  industries  which  have  substituted 
away  from  use  of  MC.  OSHA  is  seeking 
additional  information  on  the  feasibility 
of  chemical  substitutes  for  MC  in 
industrial  processes.  What  are  the 
feasible  chemical  substitutes  for  MC 
and  what  are  their  Umitations,  if  any? 
What  are  the  differences  in  cost  if  these 
substitutes  are  used  (including  any 
necessary  changes  in  equipment  design, 
changes  in  product  quality,  or  other 
costs  incurred  by  substitution]?  What 
are  the  impacts  of  substitution  for  MC 
with  regard  to  safety  (i.e.,  flammability, 
explosivity)  and  health  (i.e., 
carcinogenicity,  CNS  effects)  effects? 

20.  Has  OSHA  accurately  estimated 
all  costs  associated  with  achieving 
compliance  with  the  proposed  new  rule? 
Is  compliance  economically  feasible  for 
the  affected  industries?  How  would  the 
time  allowed  to  Implement  engineering 
controls  and  work  practices  affect  these 
costs? 

21.  Is  it  appropriate  to  adjust  the  cost 
of  compliance  through  giving  credit  for 
the  sale  of  old  equipment,  savings  on 
maintenance  costs  and  time  for  repairs 
and  decreased  loss  of  product  or 
shutdown  time,  when  engir>eering 
controls  are  implemented? 

22.  In  order  to  perform  an  economic 
feasibility  analysis  of  the  MC  proposal, 
the  Agency  has  developed  a  financial 
and  economic  profile  of  each  industry 


producing  and  using  MC  products. 
OSHA  solicits  information  covering  the 
last  five  (5)  years  to  aid  in  the 
preparation  of  the  economic  feasibility 
analysis. 

23.  How  does  the  proposed  standard 
affect  industry's  economic  position, 
particularly  with  regard  to  foreign 
import  competition  in  the  domestic  U.S. 
Market,  and  the  price  of  U.S.  goods  for 
export? 

24.  The  MC  record  Includes  copies  of 
the  Prehminary  Regulatory  Impact 
Analysis  and  a  report  from  OSHA's 
contractor,  CONSAD,  entitled 
"Economic  Analysis  of  OSHA's 
Proposed  Standards  for  Methylene 
Chloride".  October  24. 1990  (Ex.  15a). 
Comments  are  requested  on  these 
analyses  of  the  feasibility  and  the  cost- 
effectiveness  of  the  proposed  standard 
and  alternatives. 

25.  The  Agency  has  prepared  a  draft 
Preliminary  Regulatory  Flexibility 
Analysis  analyzing  the  impacts  of  the 
proposed  standard  on  the  small 
businesses  which  OSHA  believes  may 
be  affected  and  has  adapted  die 
proposed  standard  to  take  into  account 
the  circumstances  of  small  business 
where  appropriate.  Additional 
information  is  requested  regarding: 

a.  What  kinds  of  small  businesses 
produce  or  use  MC  and  how  many  of 
them  would  be  affected  by  regulating 
exposures  to  MC? 

b.  Do  any  Federal  rules  duplicate, 
overlap  or  conflict  with  OSHA 
regulations  concerning  exposure  to  MC? 

c.  Will  difficulties  be  encountered  by 
small  entities  when  attempting  to 
comply  with  requirements  of  the 
proposed  standard?  Can  any  of  the 
requirements  be  altered  or  simplified  for 
the  benefit  of  small  entities  while  still 
achieving  comparable  protection  for  the 
health  of  employees  of  small  entities? 

d.  What  timetable  would  allow  small 
entities  sufficient  time  to  comply? 

26.  OSHA  has  determined  that 
employees  in  the  shipyard  industry  are 
exposed  to  MC  at  levels  which 
potentially  exceed  the  proposed  PELs. 

a.  Do  the  proposed  requirements 
appropriately  cover  MC-related  hazards 
to  which  shipyard  employees  are 
exposed? 

b.  Are  there  any  MC  exposure 
situations  which  are  unique  to  shipyard 
employees? 

c.  What  efforts  have  been  made  to 
control  or  prevent  shipyard  employee 
exposure  to  MC? 

d.  To  what  extent  have  employers 
controlled  or  protected  employees  from 
MC  exposure  such  as  through  the  use  of 
engineering  and  work  practice  controls 
or  respirators,  respectlvelyT 
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e.  What  has  the  implementation  of 
any  such  measures  cost?  What  has  been 
the  experience  with  those  measures,  in 
terms  of  effectiveness  and  reliability? 

f.  To  what  extent  can  shipyards 
reduce  or  eliminate  the  use  of  MC, 
through  the  use  of  mechanical  methods 
of  paint  stripping  or  through  substitution 
(see  Issues  11  and  19)? 

g.  At  its  August  12, 1991  meeting,  the 
SESAC  discussed  whether  or  not  OSHA 
should  allow  employers  whose 
employees  use  MC  on  fewer  than  30 
Hays  a  year  to  comply  with  the  draft 
proposed  PELs  by  any  mix  of 
engineering,  work  practices  and 
respiratory  protection.  Some  SESAC 
members  noted  that  this  threshold 
would  allow  small  shipyards  reasonable 
flexibility  in  determining  how  to  comply 
with  the  PELs.  OSHA  solicits  comments, 
supported  by  cost  and  benefit  data,  on 
the  appropriateness  of  setting  such  a 
threshold  for  the  shipyard  industry  or 
for  other  industries. 

If  OSHA  were  to  set  a  threshold,  at 
what  point  should  it  be  set?  Can  a 
threshold  be  set  that  provides  useful 
regulatory  relief  without  unacceptably 
compromising  employee  protection?  Are 
there  sectors  of  the  shipyard  industry,  or 
of  other  industries,  for  which  the 
threshold  approach  would  be 
particularly  suitable? 

27.  OSHA  has  determined  that  many 
employees  performing  construction 
work  have  exposure  to  MC  at  levels 
which  potentially  exceed  the  exposure 
limits  set  by  the  proposed  rule. 

a.  Do  the  proposed  requirements 
appropriately  cover  MC-related  hazards 
to  which  construction  workers  are 
exposed?  Are  there  situations  unique  to 
the  construction  industry  which  indicate 
that  any  of  the  proposed  provisions 
would  be  inappropriate  for  the 
construction  industry?  Are  there 
additional  provisions  that  should  be 
included  in  the  rule  in  order  to  provide 
adequate  protection  for  construction 
employees? 

b.  Are  there  any  MC  exposure 
situations  which  are  unique  to  the 
construction  industry?  What  exposure 
levels  have  been  experienced  by 
construction  workers? 

c.  What  e^orts  have  been  made  to 
control  or  prevent  construction  worker 
exposure  to  MC? 

d.  To  what  extent  have  employers 
controlled  or  protected  employees  from 
MC  exposure,  such  as  through  the  use  of 
engineering  and  work  practice  controls 
or  respirators,  respectively? 

e.  What  has  the  implementation  of 
any  such  measures  cost?  What  has  been 
the  experience  with  those  measures,  in 
terms  of  e^ectiveness  and  reliability? 


f.  To  what  extent  can  construction 
firms  reduce  or  eliminate  the  use  of  MC 
in  paint  stripping  through  use  of 
mechanical  methods  or  substitution  [see 
Issues  11  and  19)? 

28.  OSHA  has  determined  that 
employees  in  agriculture  may  be 
exposed  to  MC  at  levels  which 
potentially  exceed  the  proposed  PELs. 

a.  What  processes  or  products  in 
agriculture  result  in  employee  exposure 
to  MC?  What  levels  of  exposures  have 
been  measured?  What  are  the  frequency 
and  duration  of  such  exposures? 

b.  Do  the  proposed  requirements 
appropriately  cover  MC-related  hazards 
to  which  agricultural  employees  are 
exposed? 

c.  Are  there  any  MC  exposure 
situations  which  are  unique  to 
agricultural  employees? 

d.  What  efforts  have  been  made  to 
control  or  prevent  agricultural 
employees  exposure  to  MC? 

e.  To  what  extent  have  employers 
controlled  or  protected  employees  from 
MC  exposure  such  as  through  the  use  of 
engineering  and  work  practice  controls 
or  respirators,  respectively? 

f.  What  has  the  implementation  of  any 
such  measures  cost?  What  has  been  the 
experience  with  those  measures,  in 
terms  of  effectiveness  and  reliability? 

29.  OSHA  has  provided  for  changes  in 
the  frequency  of  monitoring  based  on 
changes  in  the  workplace  or  a 
demonstrated  reduction  in  the  exposure 
levels  from  above  the  PEL  or  STEL  to 
below  the  PEL  and  STEL.  The  Agency  is 
also  considering  adding  a  provision  to 
the  final  rule  which  would  explicitly 
increase  the  required  frequency  of 
monitoring  from  6  months  to  3  months, 
whenever  a  periodic  monitoring  sample 
was  above  the  PEL  or  STEL  The 
frequency  could  again  be  reduced  to  6 
months  upon  collection  of  two  samples 
at  least  7  days  apart  which  were  below 
the  PEL  and  STEL  Would  this  type  of 
provision  be  necessary  to  give  adequate 
guidance  to  employers  as  to  when  it  is 
appropriate  to  increase  monitoring 
frequency? 

30.  In  the  proposed  regulatory  text,  the 
respirator  selection  table  (Table  1) 
indicates  the  respirators  that  OSHA  is 
proposing  to  allow  in  various  ambient 
concentrations  of  MC.  Filter-type 
respirators  would  not  be  allowed  except 
in  emergency  escape  situations.  Does 
the  respirator  selection  table  in  the 
proposed  rule  appropriately  regulate  the 
choice  of  respirators?  What,  if  any, 
types  of  respirators  should  be  prohibited 
from  use  by  employees  exposed  to  MC? 
What  would  be  the  basis  for  any  such 
suggested  ban? 

As  noted  in  the  Summary  and 
Explanation.  NIOSH  intends  to  further 


study  the  breakthrough  characteristics 
of  MC  in  organic  vapor  cartridges  and 
canisters  in  order  to  better  assess  the 
effectiveness  of  filter  respirators  for 
protecting  employees  from  MC 
exposure.  Is  additional  information 
available  on  the  breakthrough  times  of 
organic  vapor  cartridges  under  various 
conditions?  Have  other  sorbents  been 
tested  for  their  potential  usefulness  in 
MC  filter  respirators?  Are  there  any 
circumstances  under  which  filter 
respirators  would  provide  adequate 
protection  for  employees  exposed  to 
MC?  If  so,  please  provide  supporting 
data. 

31.  Should  OSHA  adopt  the 
respiratory  protection  provisions 
contained  in  the  proposed  Methods  of 
Compliance  standard  (54  FR  23991) 
instead  of  the  provisions  in  the  MC 
proposal?  If  so,  are  there  any 
modifications  that  would  need  to  be 
made  in  the  provisions  of  that  proposed 
standard  in  order  to  provide  appropriate 
protection  against  exposures  to  MC? 

32.  Are  there  conditions,  in  addition  to 
those  proposed,  under  which  respirator 
use  should  be  permitted?  OSHA  has 
proposed  to  require  Ht  testing  for  each 
employee  who  would  wear  a  negative 
pressure  respirator.  Can  employees  who 
wear  negative  pressure  respirators  be 
adequately  protected  without 
quantitative  Rt  testing?  Do  other  fit 
testing  protocols  exist  which  would 
adequately  assess  respirator  fit,  in 
addition  to  the  fit  tests  described  in 
appendix  C7 

33.  OSHA  has  proposed  to  require 
that  each  employee  who  must  wear  a 
respirator,  but  does  not  meet  the  10-day 
minimum  exposure  requirement  for 
inclusion  in  medical  surveillance,  be 
offered  at  least  a  cardiopulmonary 
examination  to  assess  the  employee's 
ability  to  wear  a  respirator.  Is  this 
appropriate?  Should  eligibility  for  the 
cardiopulmonary  system  evaluation  be 
based  on  a  certain  minimum  exposure 
period?  If  so,  what  should  that  exposure 
period  be? 

34.  Are  the  medical  tests  specified  in 
this  proposed  rule  appropriate  for 
facilitating  early  detection  of  the 
adverse  health  effects  resulting  from  MC 
exposure?  If  not.  please  identify  those 
tests  regarded  to  be  inappropriate  and 
give  the  specific  reasons.  Are  there 
other  tests  which  should  be  required 
because  they  would  be  useful  for 
diagnosing  MC-related  toxicity?  For 
example,  should  OSHA  require  chest  X- 
rays,  urine  analysis  or  liver  function 
tests,  notwithstanding  indications  that 
those  tests  are  performed  as  "general" 
medical  surveillance  measures,  rather 
than  as  means  to  detect  MC  effects? 
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Please  include  medical  evidence  to 
support  your  position. 

35.  Does  the  coverage  of  employees 
under  medical  surveillance  include  all 
employees  whose  exposures  warrant 
coverage?  If  not,  how  should  the 
coverage  be  expanded?  If  the  present 
requirements  for  inclusion  are  retained, 
how  much  of  the  total  MC-exposed 
workforce  will  be  eligible  to  participate? 

36.  What  additional  provisions  for 
medical  surveillance  should  be  included 
in  the  standard?  What  kind  of  clinical 
tests  should  be  offered  to  employees 
exposed  in  emergency  situations? 

37.  OSHA  did  not  include  a  provision 
for  Medical  Removal  Protection  (MRP) 
in  the  proposed  MC  standard.  Would 
MRP  be  beneficial  for  employees 
exposed  to  MC,  due  to  the  risk  of 
material  impairment  to  health?  Do  the 
health  risks  justify  the  inclusion  of  MRP 
provisions  in  the  final  rule?  If  OSHA 
decides  to  set  MRP  requirements  for 
MC-exposed  workers,  what  should  these 
provisions  be?  Please  provide 
information  and  data  supporting  your 
views, 

38.  OSHA  is  aware  that  many 
employees  may  be  splashed  with  MC  in 
the  course  of  their  occupational 
exposure.  Therefore,  the  Agency  is 
considering  whether  the  proposed  rule 
for  MC  should  include  requirements  for 
quick-drench  showers  and  eye-wash 
facilities  to  protect  employees  from  the 
potentially  serious  health  effects  of  MC 
splashes.  Quick  drench  showers  that 
could  drench  an  employee  with  piped-in 
water  applied  with  force,  and  eye-wash 
facilities  that  could  flush  the  eyes 
repeatedly  with  a  great  amount  of 
water,  are  already  required  in  the  OSHA 
health  standard  for  formaldehyde  (29 
CFR  igi0.l048(j)).  In  addition,  the  health 
standards  for  l,2-dibromo-3- 
chloropropane  (29  CFR  1910.1044(1)), 
acrylonitrile  (29  CFR  1910.1045(m))  and 
ethylene  oxide  (29  CFR  19l0.l047 
(appendix  A))  provide  for  wash  and 
shower  facilities  to  protect  employees' 
eyes  and  skin  from  hazards. 

OSHA  seeks  to  determine  if  the  eye 
and  skin  hazards  of  MC  exposure 
necessitate  promulgation  of 
requirements  for  hygiene  facilities  to 
supplement  those  imposed  through 
existing  S  1910.141.  In  addition,  the 
Agency  seeks  to  determine  if 
compliance  with  the  hygiene  facility 
requirements  set  out  in  one  or  another  of 
the  standards  cited  above  would 
adequately  protect  employees. 
Accordingly,  OSHA  solicits  comments 
regarding  the  following  questions: 

(a)  What  concentration  of  MC  causes 
serious  eye  or  skin  effects?  What  are 
those  effects?  To  what  extent  do  they 
impair  employee  health  and  safety? 


(b)  Are  there  circumstances  in  which 
employees  would  contact  liquid  MC  at 
concentrations  that  would  cause  serious 
eye  or  skin  effects?  What  are  those 
circumstances?  Are  there  any  additives 
commonly  used  in  MC  formulations 
which  would  add  or  detract  from  the 
skin  and  eye  health  effects?  What  are 
the  effects  of  these  additives? 

(c)  To  what  extent  would  compliance 
with  existing  or  proposed  requirements 
for  personal  protective  equipment 
obviate  a  requirement  for  hygiene 
facilities? 

(d)  To  what  extent  are  MC-exposed 
employees  already  provided  with 
hygiene  facilities,  such  as  quick-drench 
showers  and  eye-wash  stations  which 
would  protect  them  from  serious  eye 
and  skin  effects?  Do  those  systems 
provide  adequate  protection?  How  could 
that  protection  be  improved?  Which 
industries  are  most  likely  to  have 
hygiene  facilities  in  place?  Which  are 
least  likely? 

(e)  What  quick-drench  shower  or  eye- 
wash systems  are  available  for 
installation?  What  do  they  cost?  To 
what  extent  do  their  features  differ? 
How  long  from  the  time  an  order  is 
placed  does  it  take  to  get  systems 
installed?  How  many  employees  are 
expected  to  share  a  single  shower  or 
eyewash  facility?  How  close  are  those 
facilities  to  employee  work  stations? 
How  close  should  they  be? 

(f)  Are  there  industries  where  it  would 
not  be  feasible  to  install  quick-drench 
showers  or  eye-wash  stations?  Should 
OSHA  limit  the  application  of  such  a 
requirement  to  those  employers  who 
have  a  set  minimum  number  of 
employees  (such  as  10)?  Also,  how 
necessary  or  feasible  would  such  a 
requirement  be  for  employees  exposed 
to  MC  in  the  construction  industiy? 

OSHA  also  requests  information  on 
any  experience  with  eye  or  skin 
exposure,  including  the  number  of 
incidents,  the  severity  of  incidents,  the 
number  of  lost  work  days  resulting  from 
those  incidents,  any  measures  taken  to 
reduce  eye  and  skin  hazards  and  any 
measures  taken  to  treat  employees  after 
eye  or  skin  contact  with  MC. 

39.  As  discussed  in  the  Health  Effects 
Section,  OSHA  is  concerned  that  MC 
can  be  absorbed  through  the  skin.  What 
additional  dermal  absorption  studies  for 
MC  are  available?  What  is  the  extent  of 
potential  adverse  health  effects  resulting 
either  from  dermal  exposure  alone  or 
from  a  combined  exposure  by  inhalation 
and  dermal  routes? 

40.  What  types  of  personal  protective 
equipment,  such  as  protective  clothing 
or  barrier  creams  have  been  effective  for 
protecting  employees  from  exposure  to 
MC  in  terms  of  decreased  permeation 


rates.  What  are  the  costs  and 
availability  of  such  products? 

41.  In  order  to  underscore  the 
importance  of  keeping  hands  and  mouth 
free  of  contamination  with  MC,  OSHA  is 
considering  adding  a  provision  in  the 
final  rule  to  prohibit  the  following 
activities  in  regulated  areas,  eating, 
drinking,  smoking,  gum  or  tobacco 
chewing  and  applying  cosmetics.  Are 
these  prohibitions  reasonable  and 
appropriate?  Should  any  additional 
activities  be  prohibited  in  regulated 
areas? 

42.  What  measurement  and  analytical 
methods  are  available  for  use  in 
determining  compliance  with  the  MC 
proposed  PEL  of  25  ppm  or  the  12.5  ppm 
action  level?  Can  these  methods 
determine  compliance  with  the  proposed 
STEL  of  125  ppm?  How  accurate  are 
these  methods?  Are  there  any  specific 
conditions  for  sample  collection  and 
preservation  that  should  be  included  in 
the  final  standard  so  that  reliable  results 
can  be  obtained?  In  the  proposed  rule, 
requirements  are  set  for  the  accuracy  of 
analytical  methods  used  in  exposure 
monitoring.  Are  these  requirements 
reasonable?  Should  OSHA  consider 
more  or  less  stringent  requirements  for 
these  methods? 

43.  OSHA  has  evidence  indicating 
inconsistency  between  data  collected 
using  sampling  badges  and  those 
collected  by  adsorption  on  charcoal 
collection  devices.  OSHA  solicits 
information  on  the  conditions  under 
which  these  sampling  devices  should  or 
should  not  be  used  for  measuring 
workplace  exposures. 

44.  Should  work  places  relying  on 
objective  data  to  document  the  fact  that 
employees  are  not  exposed  at  or  above 
the  action  level  be  required  to  install 
alarm  devices  sensitive  to 
concentrations  at  or  below  the  action 
level?  Are  passive  diffusion  devices 
reliable  enough  to  detect  short-term  low 
level  exposure  of  employees  to  MC?  Can 
they  detect  levels  as  low  as  12.5  ppm? 

45.  Please  provide  any  information 
available  on  potentially  significant 
(negative  or  positive]  environmental 
effects  that  may  occur  as  a  result  of  the 
proposal  if  implemented. 

46.  Substitution  of  other  chemicals  or 
processes  for  methylene  chloride  in 
certain  industrial  segments  may  impact 
the  composition  of  waste  streams 
generated  by  these  facilities  (impacting 
water  quality  and  hazardous  waste 
operations).  OSHA  is  interested  in 
obtaining  information  on  how  the 
chemical  composition  and  volumes  of 
these  waste  streams  would  change  as 
the  result  of  substitution  for  MC  and 
whether  the  volume  of  waste  requiring 
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special  treatment  or  disposal  as 
hazardous  waste  would  change  as  the 
result  of  substitution? 

47.  The  National  Environmental  Policy 
Act  (NEPA]  of  1969  (42  U.S.C  4321  et 
seq.)  requires  that  each  Federal  agency 
consider  the  environmental  impact  of 
major  actions  significantly  affecting  the 
quality  of  the  human  environment  Any 
person  having  information,  data  or 
comments  pertaining  to  possible 
environmental  impacts  is  invited  to 
submit  them  with  accompan>ing 
documentation  to  OSHA's  docket  Such 
impacts  might  include: 

a.  Any  positive  or  negative 
environmental  ejects  that  could  result 
should  a  revised  standard  be  adopted; 

b.  BeneHcial  or  adverse  outcomes 
between  the  human  environment  and 
productivity; 

c  Any  irreversible  commitments  of 
natural  resources  which  could  be 
involved  should  a  standard  be 
implemented;  and 

d.  Estimates  of  the  degree  of  reduction 
of  MC  and  any  other  chlorinated 
hydrocarbons  in  the  environment  by  the 
proposed  OSHA  standard  and 
alternatives. 

In  particular,  consideration  should  be 
given  to  the  potential  direct  or  indirect 
impacts  of  any  action.  MC  substitute,  or 
alternative  actions  on  water,  soil  and  air 
pollution,  energy  usage,  solid  waste 
disposal,  or  land  use.  Since  there  are 
reports  of  soil,  air  and  water 
contamination  by  MC,  what 
confounding  effects  does  the  continuous 
release  of  MC  (e.g.,  at  rates  of  9  million 
pounds  per  year  or  more)  have  on  the  in- 
plant  and  New  York  State  control 
populations  in  the  Rochester,  N.Y.  plant 
epidemiological  studies  submitted  to  the 
record? 

4a.  What  other  issues  raised  in  the 
"Request  for  Information  and 
Comments"  for  MC  regulation  (see 
Federal  Register  51  (No.  228),  pp.  42264 
to  42266)  should  be  further  discussed 
prior  to  promulgation  of  a  revised  MC 
standard? 

V.  Chemical  Identifkation,  Productkn 
Technoto^es,  and  industrial  Uses 

A.  ChemicaHdentification 

Methylene  chloride  (MC)  also  called 
dichloromethane  (DCM)  [chemical 
abstracts  Service  Registry  Number  75- 
09-2)  is  a  halogenated  aliphatic 
hydrocarbon  with  a  chemical  formula  of 
CHiClj.  a  molecular  weight  of  84JI.  a 
boiling  point  of  39.8  "C  (104  'F)  at  760 
mm  Hg.  a  specific  gravity  of  1^  a  vapor 
density  of  2.9  and  a  vapor  pressure  of 
350  mm  Hg  at  20  °C  (68 '?]. 
Concentration  of  MC  in  saturated  air  at 
25  'C  reaches  55a00O  ppm.  MC  has  low 


water  solubility  (1.3  gm  per  100  gtn  of 
water  at  20  *C),  an  extensive  oil  and  fat 
solubility,  and  a  low  flanunability 
potential  It  is  used  as  a  Oame 
suppressant  in  solvent  mixtures  (lower 
explosive  limit  of  12%  and  upper 
explosive  timit  of  19%).  It  is  a  colorless 
volatile  hquid  with  a  chloroform-like 
odor  and  its  odor  threshold  varies 
between  100  to  300  ppm.  Contact  with 
strong  oxidizers,  caustics  and  active 
metal  powder  may  cause  explosions  and 
Tires.  Decomposition  products  durii^ 
combustion  or  fire  include  phosgene, 
hydrogen  chloride  and  carbon 
monoxide. 

B.  Productioa  Technologies  and 
Industrial  Uses 

1.  MC  Production 

MC  is  manufactured  domestically  in 
six  plants  ov^med  by  four  companies. 
These  companies  are:  Occidental 
Chemical  in  Belle,  WV;  Dow  Chemical 
U.S.A.  in  Freeport  TX.  and  in 
Plaquemine,  LA:  LCP  Plastics,  Inc.  in 
Moundsville,  WV;  and  Vulcan  Materials 
Company  in  Geismar,  LA  and  Wichita. 
KS.  The  approximate  annual  capacity  of 
these  six  plants  is  105,  ISO.  190,  80,  80, 
and  l30  millions  of  pounds,  respectively. 
The  total  annual  capacity  of  the  plants 
averages  735  million  pounds  a  year  (Ex. 
15b).  The  actual  production  of  MC. 
however,  was  estimated  to  be 
approximately  520  million  pounds 
(234,000  metric  tons)  in  1967.  down  from 
an  estimated  607  million  pounds  (275.000 
metric  tons)  in  1964  (Ex.  7-220).  The 
breaiidown  of  the  volumes  of  MC 
handled  in  1968  for  each  industrial 
application  group  is  shown  in  Table  1 
(Ex.  15). 

MC  is  produced  commercially  in  the 
United  States  by  two  processes,  (1) 
thermal  chlorination  of  methane:  and  (2) 
hydrochlorination  of  methanol  to 
produce  methyl  chloride  followed  by 
chlorination  of  the  methyl  chloride,  hi 
the  first  process,  thermal  chlorination  of 
methane,  methane  and  chlorine  are  fed 
to  a  reactor  at  moderate  pressure  and 
high  temperature  (340-370  'C). 


Table  1.— E^stimateo  MC  HANotEO— 
Continued 


lABtE  1.— ESTIMATED  MC  HANDLED 

Appfication  group 

EstimaladMC 

(miSKMel 
poundi) 

ProducSoo „. „ 

(467) 

54 

250 

Distribution/ FnrmiiliiHnn 

'■well      .   .. 

106 

7 

Ph«fm«c«ufcal8 

28 
28 

Paint  Sinppino .   .-             ....    

156 

Si 

AppficaSon  group 

EsSMWlao  MC 

h  1  ,  iM 1   a 

nanoMV 

(mMona  o^ 
pounda) 

Ptgfiaawn 

41 

Cettuioa*  ThaoaMs  aid  Rm  Baaa 

Prrw^iClion    

11 

FUvfronic*      _ 

40 

Mi*ceaan«ous  Usage  (Foo<1  extrac- 
«on,   Pesttoda  fomuialion,  and 

38 

■Snlwiii  nmmmrf              

37 

•497 

r^Kong  OM  ^Kmnum^  ^BanwvaQ  w  otmaavup. 
lion  aquals  467  niaion  pounda  manilaclimd.  tvim» 
7  miltion  pounda  axpo«lad.  plua  37  miNion  pounda 
racovarad  Irerauaad  lolvant 

All  four  chlorinated  methanes  (methyl 
chloride,  methylene  chloride,  chloroform 
and  carbon  tetrachloride)  are  produced 
by  a  chain  reaction,  with  hydrogen 
chloride  as  a  byproduct.  The  products  of 
the  reaction  (including  unreacted 
methane,  HCl  and  Cb)  are  separated  by 
fractionation,  scrubbing  and  drying 
operations.  The  relative  yields  of  the 
different  chlorinated  methanes  can  be 
varied  by  recycHng  and  control  of  the 
methane/chlorine  feed  ratio  to  optimize 
the  yield  of  the  desired  products.  MC 
may  undergo  secondary  chlorination  at 
ambient  temperature  during  which 
chloroform  and  carbon  tetrachloride  are 
produced.  Only  one  plant  (Dow  at 
Freeport,  TX)  is  believed  to  produce  MC 
by  chlorination  of  methane.  In  the 
thermal  chlorination  process,  for  every 
mole  of  Cl2i  introduced,  a  mole  of  HCl 
as  a  by-product  is  produced.  Therefore, 
unless  HCl  is  consumed  locally  in  the 
production  facility,  its  disposal  may 
have  environmental  and  economic 
impacts. 

In  the  second  and  more  widely  used 
process,  hydrogen  chloride  and 
methanol  are  reacted  catalytically  to 
produce  methyl  chloride.  Methyl 
chloride  is  then  reacted  with  chlorine  in 
a  process  similar  to  that  described 
above  to  produce  MC  MC  is  separated 
from  the  other  products  of  the  reaction 
and  purified  by  fractionation,  scrubbing 
and  drying  operations.  Stabilizers  are 
usually  added  to  prevent  breakdown 
and  inhibitors  may  be  added  to  prevent 
corrosion. 

MC  production,  by  either  method,  is 
accomplished  in  an  enclosed  system  and 
bypasses  are  considered  to  be  an 
integral  part  of  the  continuous 
production  process.  As  discussed  in  the 
control  section,  this  continuous 
production  process  contributes 
significantly  to  the  elimination  or 
substantial  reduction  of  worker 
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exposure  to  MC  vapors.  After 
production,  MC  is  stored  in  outdoor 
tanks  and  is  shipped  in  bulk  quantity  by 
rail  car.  tank  truck,  barge  or  in  55-gallon 
drums. 

MC  is  the  predominant  solvent  used 
for  paint  removal,  metal  degreasing,  and 
in  pharmaceutical  and  aerosol  products. 
It  is  also  used  as  a  blowing  agent  in  the 
production  of  polyurethane  foams,  in  the 
cleaning  of  printed  circuit  boards,  in  the 
extrusion  of  triacetate  fibers,  and  in  a 
wide  variety  of  other  important 
industrial  processes.  The  following  are 
descriptions  of  these  uses  of  MC. 

2.  Polyurethane  Foam  Blowing 

There  are  currently  an  estimated  180 
foam  blowing  establishments  consuming 
54  million  pounds  of  MC  with  an 
estimated  1169  exposed  workers.  MC  is 
used  as  a  blowing  agent  and  as  a 
solvent  for  cleaning  equipment  in  the 
production  of  polyurethane  foam  (PU). 
OSHA  has  no  information  on  the 
quantity  of  MC  used  in  foam  blowing 
which  is  subsequently  released  into  the 
air.  However,  the  Agency  has  assumed 
that  all  of  the  MC  consumed  by  these 
facilities  is  released  into  the  air  (Ex.  15). 

In  general,  commercial  PU  products 
are  complex  plastics  formed  by  the 
reaction  of  liquid  isocyanate 
components  with  liquid  polyol  resin 
components.  These  components  may 
also  contain  cell  blowing  agents, 
combustion  retarding  agents  and 
catalysts.  The  finished  products  are 
polyurethanes  or  isocyanate  plastics.  PU 
products  can  be  classified  as  rigid 
polyurethane  foams,  flexible 
polyurethane  foams,  and  polyurethane 
elastoplastics. 

The  bulk  of  rigid  polyurethane  foam  is 
made  from  polyether  polyols, 
combustion-retarding  agents,  polymeric 
isocyanates,  and  low  boiling  halocarbon 
blowing  agents.  MC  is  not  incorporated 
into  the  production  mix.  but  is  used  only 
for  filling  and  cleaning  the  mixing  head. 

Flexible  foams  are  prepared  from 
polyether  polyols  and  TDI  (toluene 
diisocyanate)  and  polymeric 
isocyanates.  Carbon  dioxide  gas  is  the 
usual  blowing  agent.  For  very  soft  low- 
density  flexible  foams,  a  small  quantity 
of  chlorofluorocarbon  or  chlorocarbon 
blowing  agent  may  be  added. 

PU  elastoplastics  are  made  from 
either  polyester  or  polyether  polyols  and 
diisocyanates.  PU  elastoplastics  are 
available  as  pourable  or  injectable 
(Reaction  Injection  Molding]  liquid 
systems,  preformed  pelletized  solids, 
and  sheetstock.  These  elastoplastics 
may  contain  combustion-retarding 
agents  (Ex.  7-135). 

a.  Use  of  rigid  foaw.  PU  rigid  foam  is 
used  in  the  refrigeration  industry,  in 


construction  and  in  plumbing  as 
insulation  material,  for  roofing  and 
piping,  and  in  refrigerated  and  air- 
conditioned  containers  and 
transportation  tanks.  Because  of  low 
thermal  conductivity  and  good 
mechanical  properties,  rigid  PU  foam 
has  several  advantages  over  other 
insulation  materials.  These  advantages 
include  simplified  production,  reduced 
material  usage,  low  weight,  good 
weatherability  and  low  water 
absorption.  Another  advantage  is  its 
ability  to  be  sprayed  to  produce  foam 
layers  of  any  thickness  on  vertical  or 
horizontal  surfaces. 

Rigid  PU  foam  used  as  core  material 
has  important  functions  in  the 
conventional  assembly  of  various 
structures  (e.g.  bathrooms).  The 
automotive  industry  uses  foam  for 
headliners  and  cavity  foaming  for 
interior  liners  of  vehicles.  Since  1970. 
rigid  PU  foam  has  been  used  in 
shipbuilding  to  make  older  barges 
unsinkable.  The  leaking  barges  are  filled 
with  rigid  foam  between  the  outer  and 
inner  walls  at  dry  dock  and  thus  made 
water  tight.  Certain  types  of  PU  foam 
have  been  introduced  in  speciahzed 
horticulture  and  in  seeding  nurseries. 
They  are  suited  for  vegetative 
reproduction  (cuttings)  in  landscaping 
arrangements  and  as  floral  foam.  Rigid 
PU  is  also  used  in  surfboards  and 
sailboats,  weather  protected  VHF 
antennas  and  self-supporting  cupolas  of 
rigid  PU  foam  ("radomes").  PU  foam  has 
good  permeability  to  electromagnetic 
waves,  good  weather  resistance  and 
high  strength  to  weight  in  high  winds. 

b.  Use  of  flexible  foam.  PU  flexible 
foam  is  useful  for  mattress  and 
upholstery  construction  because  of  its 
properties  of  low  weight,  high  air 
permeability,  good  heat  and  humidity 
transfer,  durability,  comfort  and 
physiological  compatibility.  PU  flexible 
foam  has  good  "cushioning  properties". 
That  is.  the  ability  to  decrease  shock- 
acceleration  in  relation  to  the  surface 
load,  make  it  particularly  suitable  for 
packaging  sensitive  goods.  PU  flexible 
foams  are  also  used  to  optimize  room 
acoustics  over  a  wide  frequency  range 
because  of  their  good  sound  absorption 
properties.  Flexible  foams  are 
permeable  to  x-rays,  and  so  are  used  for 
the  support  of  body  parts  during  x-ray 
examinations.  Elastic  bandages  and 
bindings  are  further  examples  of  uses  of 
flexible  PU  foam  for  medical 
applications.  PU  flexible  foam  also  has 
applications  in  sports  and  leisure 
activities,  for  example,  as  cushioning  in 
gym,  judo  and  wrestling  mats,  and  as 
impact  protection  for  high  jumping  and 
pole  vaulting.  Popular  toys  such  as  balls 


and  frisbees  are  also  made  from  flexible 
PU  foam. 

c.  Use  of  PU  elastomers.  The  third 
major  category  of  PU  products  is  PU 
elastoplastics.  The  largest  single 
application  of  high  quality  cast  PU 
elastoplastics  is  the  production  of 
conveyor  and  roller  systems.  Because  of 
high  resistance  to  wear  and  tear,  PU 
elastoplastics  have  a  long  life 
expectancy  in  rough  conditions  (i.e.  in 
metal  processing  factories).  Milling  rolls 
made  from  PU  elastomers  are  used  in 
both  the  steel  and  paper  industries 
where  a  high  pressure  load  bearing 
capacity  and/or  high  wear  resistance 
are  required.  Naphthalene  diisocyanate 
(NPI)/polyester-based  cellular  PU 
elastomers  have  peculiar  and  desirable 
dampening  properties.  Another  large 
volume  application  for  PU  elastomers  is 
in  the  construction  of  sports  fields.  PU 
elastomer  systems  are  resistant  to 
hydrolysis  and  rotting  in  all  types  of 
climates.  PU  elastomers  are  also  used 
for  pipe  seals  in  underground 
construction,  including  formwork  mats 
for  relief  concrete  and  wire  and  cable 
coatings  in  the  electrical  industry.  Also, 
PU  split  leather  has  replaced  leather  in 
the  shoe  industry,  because  PU  split 
leather  has  better  abrasion  resistance 
and  less  moisture  uptake.  In  addition, 
torsion  resistant  ski  boots  and  sports 
shoe  soles  are  produced  from 
polyelastomers. 

d.  Production  technology.  The 
following  describes  the  production 
technology  of  polyurethane  foam  with 
the  "one  shot"  process.  This  process  is 
carried  out  without  the  use  of  solvent 
and  is  generally  very  fast,  specifically  in 
the  presence  of  catalysts.  Foam 
materials  are  prepared  by 
simultaneously  mixing  the  co-reactants 
directly  with  additives  (blowing  agents 
(e.g.,  MC).  catalysts,  foam  stabilizers 
and  flame  retardanfs).  The  variability 
and  the  sequence  of  production 
processes  and  the  type  of  equipment 
needed  for  each  process  affect  worker 
exposure  to  MC. 

Polyurethane  foam  ingredients,  polyol 
and  isocyanate,  are  delivered  in  drums 
containing  approximately  250  liters. 
Two  tanks  per  ingredient  are  installed. 
One  tank  contains  materials  which  have 
to  be  conditioned  before  they  are  ready 
for  processing.  The  other  tank  feeds  (he 
processing  machine.  The  chemicals  can 
be  pumped  from  one  tank  to  the  other. 
The  processor  may  alter  the  formulation 
by  adding  auxiliary  agents  such  as 
blowing  agents,  catalysts,  and  pigment 
pastes  to  the  main  components.  If  direct 
metering  is  used,  the  additives  are 
blended  in  line  on  the  suction  side  of  the 
pump  with  the  use  of  premix  chambers. 


57646 Federal  Register  /  Vol.  58.  No.  216  /  Thureday.  November  7.  1991  /  Proposed  Rules 


The  foniMiiation  of  the  materials  i« 
accomplished  apart  from  the  metering 
equipment  if  machines  with 
recirculation  are  used.  At  the  blending 
stations,  additives  and  auxiliary 
materials  are  metered  with  pumps  and 
blended  together  by  means  of  stirrers  or 
static  mixers.  The  mixture  is  then 
transferred  to  the  machine  tanks. 
Blending  stations  t^echarge  the  machine 
tank  by  pumping  the  materials  against 
the  tank  pressure  on  demand  from  level 
switches,  thereby  achieving  continuous 
production. 

One  of  the  most  important  processing 
parameters  is  temperatare.  Controlling 
the  temperature  is  referred  to  as 
"conditioning"  the  materials  in  the 
tanks.  Any  change  in  temperature 
causes  a  change  in  viscosity,  which  in 
turn,  influences  the  metering  pumps. 
Adjusting  viscosity  and  its  associated 
temperament  can  be  accomplished  by 
changing  the  pressure  in  the  machine 
tanks. 

Metering  pumps  are  necessary  for 
processing  flowable  ingredients  into 
reaction  mixtures.  Feed  pumps  are  used 
to  ensure  proper  and  constant  feeding  of 
the  metering  pumps. 

Different  metering  devices  are  needed, 
depending  on  whether  high  or  low 
pressure  machines  are  used,  or  whether 
the  process  is  batch  or  continuous. 

Since  mixing  is  very  important  for 
polyurethane  processing,  the  mixhead  is 
commonly  referred  to  as  the  heart  of  the 
machine.  Within  the  mixhead  is  the 
mixing  chamber,  in  which  the 
components  are  brought  together  to  form 
the  reaction  mix.  The  conditions  for 
mixing  must  be  constant  d^jring  the 
process. 

The  reaction  mix  can  be  poured  into 
open  or  closed  molds.  Pouring  into  open 
molds  or  onto  a  substrate  can  be  done  at 
one  spot  or  along  a  pattern.  Pouring  into 
a  closed  mold  is  done  through  fill  holes 
or  gates.  The  diverter  cone  is  one  of  the 
oldest  devices  for  smoothing.  The 
stream  of  the  reaction  mix  coming  from 
the  mixing  chamber  is  diverted  to  the 
wall  of  the  outlet  tube. 

Although  MC  does  not  enter  into  the 
chemical  reaction  of  PU  production,  MC 
is  used  as  a  blowing  agent  in  the 
production  of  flexible  PU  and  is  used  as 
a  flushing  media  of  the  mixing  head  in 
the  production  of  rigid  foam.  The 
cleaning  of  the  mixing  chamber  and  all 
the  elements  of  the  mixers  with  agitators 
is  usually  done  by  purging  solvents.  The 
small  volumes  of  the  impingement 
mixers  allow  purging  with  air.  For 
example,  in  the  process  of  mixing  some 
of  the  reaction  mixture  is  left  behind  in 
the  mixing  chamber  after  each  pour.  MC 
is  used  to  flush  the  residual  foam  mix  if 


the  duration  between  shots  is  longer 
than  the  cream  time  of  the  material. 

The  preferred  agents  for  rigid 
polyurethane  integral  skin  foams  are 
low  boiling  halogen  alkanes.  Integral 
skin  foams  are  formed  from  PU  foam 
molding  in  such  a  way  that  parts 
consisting  of  ■  cellular  core  and  a  solid 
skin  result.  The  skin  is  formed  as  an 
integral  part  and  from  the  same  material 
as  the  core  foam.  Although  the  standard 
blowing  agent  monofluoro- 
trichloromethane  (Rll).  provides  a 
satisfactory  skin,  40%  of  this  blowing 
agent  can  be  replaced  by  MC  to  further 
improve  the  skin  formation  (Ex.  7-136). 

e.  Substitutes  for  MC  in  foam  blowing. 
The  substances  that  can  be  substituted 
for  MC  in  foam  blowing  operations  pose 
serious  environmental  problems. 
Chlorofluorocarbon  (Freon  CFC  113),  is 
currently  used  as  an  auxihary  blowing 
agent  in  some  foam  manufacturing 
facilities.  The  emissions  of  this  chemical 
are  considered  to  be  a  leading  cause  of 
the  depletion  of  the  earth's  ozone  layer. 
Freon  is  also  more  expensive  than  MC 
and  requires  storage  in  potentially 
dangerous  pressurized  vessels. 

To  date  no  chemicals  or  chemical 
formulations  have  been  developed  that 
clean  foam  equipment  as  effectively  and 
safely  as  MC.  Although  other 
chlorinated  solvents  may  be  effective, 
they  are  more  acutely  toxic  and  more 
flammable  than  MC.  Dimethyl 
fsrmamide  has  been  found  effective  for 
use  as  a  dip  tank  solution  in  which  the 
foam  trough  is  soaked  overnight. 
However,  it  is  not  practical  for  use 
where  there  is  potential  employee 
exposure  due  to  its  high  toxicity  (OSHA 
TWA  is  10  ppm)  (Ex.  10-4). 

Trichlorofluorcmethane  (Fll). 
dichlorodifiuoromethane  (Fl2)  and  1.1,2- 
trichloro-  1,2,2-trifluoroethane  can  also 
be  substituted  as  blowing  agents  for 
MC.  1.1,2-Trichloro-  1,2.2-trinuoroethane 
can  be  used  instead  of  MC  to  produce 
rigid  foam  skin.  Furthermore,  1,1.1-tri- 
chloroethane  may  function  satisfactorily 
as  a  substitute  when  flushing  the 
residual  foam  from  the  mixing  chamber 
after  the  pour.  However,  none  of  these 
have  been  documented  to  effectively 
replace  MC  (Ex.  7-136)  in  large 
production  facilities. 

A  new  foam  pouring  technology  has 
resulted  in  the  development  of  foam 
formulations  that  do  not  require  an 
auxiliary  blowing  agent,  yet  achieve  the 
desired  physical  properties  of  the  foam. 
This  newly-patented  technology  has  not 
yet  reached  commercial  production,  and 
therefore,  manufacturers  currently  rely 
on  the  pouring  methods  described  above 
(Ex.  10-4). 


3.  Aerosols 

There  are  an  estimated  217  aerosol 
packing  establishments  consuming  106 
million  pounds  of  MC  with  an  estimated 
2,182  exposed  workers.  MC  is  used  as  a 
solvent,  co-solvent,  and  vapor  pressure 
suppressant  in  aerosol  manufacture.  MC 
aerosol  use  areas  and  subcategories  are 
listed  in  Table  2.  All  of  the  MC  used  in 
the  categories  listed  is  released  into  the 
air  during  consumer  use.  Emissions 
during  aerosol  packing  can  result  from: 
evaporation  during  product-solvent 
mixing  operations;  during  aerosol  can 
charging  and  MC  transfer  operations; 
volatilization  of  suspended  droplets;  and 
spills.  The  exact  amount  of  MC  released 
into  the  air  from  aerosol  packing  is  not 
known  (Ex.  15). 

An  aerosol  is  composed  of  the 
hardware  (can,  dip  tube,  valve  spring, 
and  button]  and  the  contents 
(propellent,  an  active  ingredient,  and  a 
solvent).  A  propellent  is  deHned  by  the 
Department  of  Transportation  as  "a 
material  which  can  expel  the  contents  of 
an  aerosol  container  at  room 
temperature".  The  typical  propellent  is  a 
liquified  gas  with  a  vapor  pressure 
greater  than  atmospheric  pressure  (14.7 
psia)  that  forces  the  contents  of  the  can 
out  when  the  valve  is  activated  at  room 
temperature  (Ex.  7-133).  MC  cannot 
function  alone  as  a  propellent  because 
of  its  low  vapor  pressure  relative  to 
other  propellants  (e.g.  at  room 
temperature,  25  *C:  MC,  350  mm  Hg: 
dichlorotetrafluoroethane.  1444  mm  Hg) 
(Ex.  7-133). 

Table  2— Aerosol  Use  Areas  and 
Subcategories 


Use  areas 


Pesbcides .. 

Paints  and 

Finishes. 


Automotive  and 

Industrial 

Products. 
Household 

Products. 


Otiief  Pnoducts 


Subcategories 


Poggets;  Direcl  Sprays;  Residual 
Irtsacticides. 

Spray  Paints;  Wood  Siains;  Var- 
nishes; Finishes;  Primers;  Paint 
Removers/Strippgrs;  Rust  re- 
rnovers. 

Brake  Cleaners;  Cartxjretor  and 
Ctxjke  Deaners;  Engine  Clearv 

.  ers. 

Silicones;  Spray  U.->dercoatlngs: 
Moid  Release  Agents;  other 
auKxnotive  and  (xlustnal  prod- 
ucts. 

Artificial  Snow;  Glass  Frostir>g; 
Electronic  cleaners;  Water  Re- 
pellents, Paper.  Carpet.  Rutiber 
Adhesives. 


An  active  ingredient  is  a  material 
essential  for  the  sp>ecific  application  for 
which  the  aerosol  was  formulated  ,e.g.. 
cleaning  agent,  insecticide,  etc.).  The 
active  ingredients,  solvents,  and 
propellants  are  combined  so  that  an 
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effective,  attractive,  and  acceptable 
product  is  obtained  (Ex.  7-133). 

A  solvent  such  as  MC  brings  the 
active  ingredient  into  solution  with  the 
propellants.  Most  propellants  have  poor 
solvent  characteristics;  in  many  cases, 
active  ingredients  are  not  soLble  in 
propellants.  In  order  to  obtain  a 
homogeneous  mixture,  it  is  necessary  to 
add  a  liquid  with  the  necessarj'  solvent 
properties.  It  is  sometimes  desirable  to 
have  another  liquid  present  which  is  not 
miscible  with  the  propellent  (e.g.  water 
and  propylene  glycol).  In  these  cases,  a 
co-solvent  such  as  MC  or  ethyl  alcohol 
is  added  to  obtain  a  homogeneous 
mixture.  Another  function  of  a  solvent 
such  as  MC  is  to  help  produce  a  spray 
with  a  particle  size  that  is  most  effective 
for  a  particular  application.  Solvents 
prevent  the  propellants  from 
evaporating  completely  in  air  shortly 
after  discharge  from  the  can.  Therefore, 
a  solvent  also  assists  in  atomization  and 
allows  for  a  higher  delivery  rate  (Ex.  7- 
133).  MC  is  used  as  a  solvent  because  of 
its  high  vapor  pressure  (350  mm  Hg) 
when  compared  with  other  economically 
viable  solvents,  its  high  boiling  point 
(39.8  *C),  its  compatibility  with  many 
types  of  formulations,  and  because  it 
depresses  the  vapor  pressure  of  high 
pressure  propellants.  As  a  result,  the 
flammability  of  the  mixture  is  reduced 
and  the  dispersion  of  the  aerosol  spray 
is  enhanced  (Ex.  15  B). 

Depending  on  the  volume  of  aerosol 
p.-oduction,  MC  is  shipped  in  tank  cars, 
or  in  fifty-five  (55)  gallon  drums.  K!C  is 
either  transferred  directly  from  the 
shipping  containers  to  the  packaging 
line  (to  avoid  loss  of  solvent  due  to 
volatilization),  or  it  is  transferred  to 
storage  tanks  for  mixing  with  other  i 

products  (i.e.  active  ingredients  and 
solvents).  The  aerosol  can  is  charged 
with  the  active  ingredients  and  solvent 
(either  individually  or  premixed),  and 
then  filled  with  the  propellant  in  an 
explosion  proof  room  (Ex.  4-112).  The 
valve  and  valve  stem  are  added  and  the 
can  is  crimped  shut.  Cans  are  then 
placed  in  a  hot  water  bath  to  test  the 
integrity  of  the  can  at  a  specific 
temperature  (temperature  based  en  the 
percentage  of  MC  and  other  components 
in  the  can).  The  cans  are  weighed  to 
meet  minimum  requirements,  checked 
for  leaks,  labeled,  capped  and  packaged 
for  shipment.  Many  companies  contract 
out  aerosol  packing  due  to  high  plant 
costs.  Some  companies  fill  other 
companies'  products  as  well  as  their 
own.  while  others  only  fill  aerosols  for 
other  companies.  Most  production  lines 
can  be  modified  to  accommodate 
different  products.  These  modifications, 
however,  can  reduce  the  efficiency  of  a 


plant  (Ex.  15).  Due  to  the  various 
interrelated  functions  served  by 
chlorinated  solvents  in  aerosols  or  other 
packaging  (e.g.  paint  formulation),  there 
are  no  direct  one-for-one  substitutes. 
Modification  of  a  formulation  may 
require  changes  in  the  design  of  the 
container.  There  are  many  potential 
substitutes  for  MC  in  aerosols. 
Substitutes  with  diversified  uses  include 
1.1,1-trichloroethane,  tetrachloroethane, 
niineral  spirits  and  water  soluble 
formulas.  Substitutes  with  limited  uses 
include  1,1,2-trichloro- 1,2.2- 
trifluoroelhane. 

OSHA  notes  that  some  packagers 
have  discontinued  the  use  of  MC 
because  of  health  concerns  or  the 
development  of  solvents  or  co-solvents 
with  equivalent  or  better  properties  than 
MC  (Ex.  15). 

4.  Polycarbonate  Resin 

OSHA  has  identified  four 
polycarbonate  resin  m£inufacturers  with 
en  estimated  67  workers,  producing  a 
total  of  710  million  pounds  of 
polycarbonate  annually.  MC  is  used  as  a 
solvent  in  the  polycarbonate  resin 
production.  OSHA  estimates  that  a  total 
of  7  million  pounds  of  MC  are  released 
to  the  air  by  polycarbonate  resin 
manufacturers.  'These  plants  include  the 
General  Electric  plant  at  Mt.  Vernon, 
Indiana,  the  Bayer  U.S.A.  (Mobay 
Corporation)  at  Baytown,  Texas,  the 
Dow  Chemical  plant  at  Freeport  Texas 
and  the  Mobay  plant  at  New 
Martinsville,  West  Virginia  (Ex.  7-9, 
7-141, 10-27). 

Polycarbonate  resin  is  an  important 
engineering  resin  because  of  its  unique 
properties  (e.g.  optical  clarity  and 
shatter  proof  properties). 
Polycarbonates  are  a  special  class  of 
polyesters  derived  from  the  reaction  of 
carbonic  acid  derivatives  with  aromatic, 
aliphatic,  cr  mixed  diols.  They  may  be 
produced  by  the  Schotten-Baumann 
reaction  of  phosgene  with  a  diol  in  the 
presence  of  an  appropriate  hydrogen 
chloride  acceptor  (e.g.  bisphenol-A  with 
phosgene  in  the  presence  of  an  excess  of 
pyridine),  or  by  a  melt 
transesterification  reaction  between  the 
diol  and  a  carbonate  ester.  That  is,  the 
phosgene  first  reacts  with  phenol  to 
produce  diphenyl  carbonate,  which  in 
turn  reacts  with  bisphenol-A  to  yield 
phenol  in  a  molten  solvent-free  polymer. 
Transesterification  is  reported  to  be  the 
least  expensive  route.  That  process  was 
phased  out.  however,  because  there 
were  many  polycarbonate  products 
which  could  not  be  produced  using 
transesterification  (Ex.  7-138). 

Many  medical  devices  are  produced 
from  polycarbonate  (e.g..  blood 
oxygenators  used  to  purify  blood  and 


intravenous  harnesses).  No  good 
substitute  is  available  for  these 
applications.  Polycarbonate  can  be 
sterilized  both  by  autoclave  and  by 
gamma  radiation. 

Some  other  key  applications  for 
polycarbonate  resin  are  in  computers 
and  business  equipment,  aircraft,  small 
and  large  appliances,  telephones,  safety 
and  sports  helmets  and  optical  discs. 
Polycarbonate  sheets  are  used 
extensively  in  signs,  windows  and 
window  protection,  walkways,  and 
roofing  structures.  Polycarbonate  sheet 
is  also  used  in  greenhouses,  solar  and 
construction  glazing,  and  skylights. 
Polycarbonates  have  also  been  used  for 
energy  recovery,  both  in  the  commercial 
and  residential  building  industry  (e.g.,  in 
active  and  passive  solar  energy 
collection  applications).  In  the 
automobile  industry,  polycarbonates  are 
used  for  weight  reduction  which  impacts 
vehicle  fuel  economy.  Safety  equipment 
manufacturers  have  used 
polycarbonates  for  hardhats  and  safety 
glasses.  Other  items  made  from 
polycarbonates  include  the  canopy  for 
jet  fighters,  some  missile  parts  and 
"bullet  resistant  glass"  (Ex.  10-27). 

Generally,  the  interfacial  process  is 
used  in  the  production  of  polycarbonate 
resins.  That  is.  during  polymerization,  a 
jacketed  vessel  equipped  with  an 
agitator  is  charged  with  the  reactants 
and  MC  solvent.  Phosgene  gas  is 
bubbled  through  the  reactor  contents. 
The  reaction  requires  approximately  1-3 
hours  and  is  carried  out  at  temperatures 
below  40*C  (104'F).  Pyridine  &nd  MC  are 
recycled  during  the  process  (Ex.  8-11). 

"The  polymerized-liquified  reactor 
contents  are  then  pumped  to  wash  tanks 
for  removal  of  residual  pyridine  using 
hydrochloric  acid  and  v;ater.  MC  is 
removed  by  steam  stripping.  The 
polycarbonate  polymer  is  precipitated 
from  the  polymer-MC  stream  with  an 
organic  compound,  such  as  an  aliphatic 
hydrocarbon,  and  is  separated  by 
filtration.  The  filtered  polymer  is 
transferred  to  a  dryer,  while  the  solvent 
is  recovered  in  a  distillation  column  (Ex. 
8-11). 

Both  General  Electric  and  Bayer  now 
use  the  interfacial  process  described 
above.  In  this  process  the  bisphenol-A  is 
dissolved  as  a  disodium  salt  in  aqueous 
caustic  and  reacted  with  phosgene 
bubbled  into  a  methylene  chloride  layer. 
Reaction  occurs  at  the  solution's 
interface  with  the  polymer  "growing" 
into  the  methylene  chloride  layer.  The 
polymer  chain  length  is  controlled  by 
addition  into  the  reaction  mixture  of  a 
monohydroxyphenolic  compound.  The 
methylene  chloride  layer  is  then 
separated,  and  the  polymer  is  isolated 
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by  removal  of  solvent.  At  this  stage,  the 
various  producers  use  a  number  of 
different  processes,  including 
dcvolatilization  extrusion,  granulation, 
and  spray  drying. 

In  devolatilization  extrusion,  a  higher 
boiling  solvent  may  be  substituted  for 
MC.  concentrated,  and  run  through  a 
vacuum  vented  extruder  to  form  pellets. 

The  granulation  process  introduces 
the  methylene  chloride  solution  into  hot 
water.  The  solvent  boils  off  and  the 
friable  polycarbonate  resin  is  deposited. 
After  drying,  amorphous  polycarbonate 
pellets  are  formed  by  extrusion  of  the 
granules. 

Spray  drying  vaporizes  the  MC 
solvent  with  the  concurrent  precipitation 
of  powdered  polycarbonate  resin.  The 
powder  is  then  extruded  into  pellets  or 
other  articles  (Ex.  7-142).  Most  of  the 
commercial  polymer  is  produced  and 
characterized  in  solution.  Some  is 
converted  to  film,  whereas  solutions  are 
used  to  apply  coatings  to  polycarbonate 
parts. 

GE-PBG  is  the  largest  U.S. 
manufacturer  of  polycarbonate  resin.  At 
the  GE  bisphenol-A  manufacturing 
plant.  MC  is  a  recrystallization  solvent 
for  bisphenol-A.  Recrystallized 
bisphenol-A  is  dried  and  fed  to  the 
polycarbonate  resin  production  process. 
MC  is  captured  and  recycled  back  for 
reuse,  employing  state-of-the-art 
engineering  controls.  Primary  recovery 
means  include  low  temperature 
condensation  and  carbon  adsorption 
with  regeneration.  The  overall  MC 
recovery  rate  in  this  operation  is  99.5%. 
GE  is  currently  planning  to  change  the 
bisphenol-A  (BPA)  production  process 
to  make  the  process  a  solventless  one, 
by  using  a  melting  process  to  produce 
BPA  instead  of  the  MC  recrystallization 
process  (Ex.  7-216,  7-230). 

At  the  GE  Polycarbonate  Resin  Plant, 
MC  is  also  used  as  a  process  solvent  to 
carry  polycarbonate  polymer  through 
the  reaction  and  purification  process. 
The  polycarbonate  resin  is  then  isolated 
and  the  MC  is  recovered  through  a 
distillation  process  and  recycled. 
Numerous  process  vents  are  combined 
and  routed  to  vent  absorbers.  The 
overall  MC  recovery  rate  in  this 
operation  is  99.8%. 

At  the  GE  Polycarbonate-Polysiloxane 
Resin  Plant  (LR  Resin),  which  is  small 
compared  to  the  Polycarbonate  Resin 
Plant,  MC  is  also  used  as  a  process 
solvent  in  the  operation.  At  this 
operation,  the  overall  MC  recovery  rate 
is  approximately  93%. 

As  indicated  above,  the  use  of  MC  is  a ' 
critical  element  in  maintaining  the 
product  quality  and  safety 
specifications.  Also,  other  solvents  may 
crystallize,  craze,  crack,  or  mar  the 


surface  of  objects  made  from 
polycarbonates. 

Pyridine,  cresylic  acid  solvents,  and  p- 
dioxane  are  the  nonhalogenated 
solvents  which  can  be  used  as 
substitutes  for  MC.  Hydrocarbons  and 
aliphatic  alcohols,  esters,  and  ketones 
do  not  dissolve  polycarbonates,  and 
thus  cannot  be  used  as  substitutes  for 
MC  in  this  application.  Chlorobenzene, 
which  may  be  used  in  the  processing  of 
polycarbonates,  is  an  adequate  high 
temperature  solvent,  but  the  polymer 
may  crystallize  and  set  to  a  hard  gel 
state  on  cooling.  Acetone  promotes 
rapid  crystallization  of  the  normally 
amorphous  polymer,  and  causes 
catastrophic  failure  of  stressed 
polycarbonate  parts.  Aliphatic  and 
aromatic  hydrocarbons  promote  crazing 
of  stressed  molded  samples  (Ex.  7-138, 
7-139,  7-140). 

5.  Pharmaceuticals 

An  estimated  28  million  pounds  of  MC 
are  used  in  78  pharmaceutical 
production  facilities,  exposing  an 
estimated  1,007  workers.  Most  of  the  MC 
is  used  in  pill  coatings.  MC  is  also  used 
in  the  manufacturing  of  antibiotics, 
vitamins,  contraceptives,  and  drugs  used 
in  the  control  of  hypertension  and 
diabetes  (Ex.  10-8).  It  is  estimated  that 
43%  of  the  MC  is  released  into  the  air 
during  the  production  process  and  that 
57%  is  recovered  and  processed  for 
reuse  (Ex.  7-9). 

The  pharmaceutical  industry  utilizes 
MC  as  an  extraction  solvent  in  the 
purification  of  pharmaceutical  products 
and  in  pill  coatings.  Pharmaceuticals 
that  are  purified  using  MC  as  an 
extraction  solvent  include  reserpine, 
cephalothin,  cephaloride,  cephaprin. 
tolbutamide,  and  estrone.  Those 
purification  operations  separate 
pharmaceutical  products  from  by- 
products by  solvent  extraction  either  in 
a  reactor  or  in  a  vertical  column.  MC  is 
used  because  of  its  superior  solvency 
and  high  volatility. 

In  the  pharmaceutical  industry  MC  is 
used  in  four  successive  stages  of 
pharmaceutical  production:  Chemical 
reaction,  product  separation, 
purification,  and  drying. 

In  the  chemical  reaction  stage,  raw 
material  solids  and  solvents  other  than 
MC,  are  mixed  in  a  reactor  vessel  in 
which  the  chemical  reaction  is  carried 
out,  sometimes  under  elevated 
temperature  and  pressure.  The  stainless 
steel  or  glass-lined  carbon  steel  reactor 
vessel  is  either  an  open  tank  or  an 
enclosed  vessel  and  is  equipped  with  an 
agitator.  Peripheral  equipment  such  as 
condensers,  a  refrigeration  unit,  or  a 
vacuum  system  can  be  added  to  allow 
the  reaction  to  take  place  at  very  high  or 


low  temperatures  and/or  pressures. 
Some  reactors  are  equipped  with  a 
condenser  for  recirculation  of  the 
solvent. 

After  completion  of  the  chemical 
reaction,  the  pharmaceutical  products 
are  separated  during  the  product 
separation  stage,  the  effluent  is  pumped 
from  the  reactor  to  a  holding  tank  where 
the  reaction  products  are  washed  to 
remove  unreacted  raw  materials  and  by- 
products. The  washed  reaction  products 
are  then  piped  to  various  separation 
process  tanks.  Product  separation  often 
utilizes  an  extraction  process  in  which  a 
solvent  preferentially  dissolves  one  of 
the  reaction  products. 

Distillation,  crystallization  and 
filtration  are  among  the  purification 
techniques  used  after  product 
separation  or  extraction.  Following 
product  separation  the  crude  extracted 
product  is  purified  by  crystallization  of 
the  desired  compound  from  a 
supersaturated  solution.  A  filter  press  is 
usually  used  to  separate  the  concentrate 
from  the  solvent.  The  purified  product 
and  remaining  solvent  are  then 
separated  in  a  centrifuge.  The  cake  maj 
be  further  washed  by  water  or  another 
solvent  to  remove  impurities  before 
drying. 

After  the  completion  of  purification 
processes,  products  are  moved  to 
dryers,  such  as  tray,  rotary  o^fluidized 
bed  dryers  which  use  hot  air  circulation 
or  are  operated  under  a  vacuum  to 
remove  the  remaining  solvents  or  water 
from  the  centrifuged  or  finished  product. 

MC  is  released  during  storage, 
reaction,  separation,  purification,  and 
drying  processes.  Storage  emissions 
result  from  displacement  of  air 
containing  the  solvent  during  tank 
charging.  Reactor  emissions  result  from 
displacement  of  air  containing  MC 
during  reactor  charging,  solvent 
evaporation  during  the  reaction  cycle, 
venting  of  uncondensed  MC  from  the 
overhead  condenser  during  refiuxing, 
purging  of  vaporized  MC  following  a 
solvent  wash,  and  opening  of  reactor^ 
during  the  reaction  cycle  to  take  quality 
control  samples.  Distillation  condensers 
can  emit  MC  as  uncondensed  solvent, 
During  crystallization,  emissions  can 
result  from  the  venting  of  vaporized 
solvent  if  the  crystallization  is  being 
done  by  solvent  evaporation.  If 
crystallization  is  accomplished  by 
cooling  of  the  solution,  there  is  little 
emission.  Dryers  are  potential  large 
emission  sources,  emission  rates  vary 
during  drying  cycles,  and  with  the  type 
of  dryer  being  used.  Emissions  from  air 
dryers  are  normally  greater  than  those 
from  vacuum  dryers  mainly  because  air 
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dryers  emissions  are  more  dilute  and 
difficult  to  control. 

Among  the  possible  substitutes 
considered  (or  tested)  by  some 
manufacturers  were  methanol  and 
ethanol.  However,  these  substances 
were  rejected  as  substitutes,  due  to 
flammability  and  health  concerns. 
Petroleum  distillates  are  being  used 
instead  of  MC  by  some  facilities. 

6.  Manufacturing  of  Paint  and  Paint 
Removers/Slrippers 

a.  Paint  and  coatings  formulation. 
There  are  an  estimated  390  paint 
formulation  establishments  with  an 
estimated  1,808  exposed  v.'orkers 
consuming  28  million  pounds  of  MC.  MC 
is  used  as  a  co-solvent  in  the 
formulation  of  paints  and  surface 
coatings,  and  as  a  co-solvent  in  aerosol 
.spray  paints.  All  MC  in  paints  and 
surface  coatings  is  released  into  the  air 
(Ex.  15). 

Paints  and  surface  coatings  can  be 
classified  into  one  of  three  categories 
based  on  their  intended  use.  These 
categories  are  architectural  coatings, 
product  finishes  for  original  equipment 
manufacturing,  and  special  purpose 
coatings.  Paint  and  surface  coatings  are 
formulated  using  binders,  (a  film- 
forming  synthetic  polymer  or  resin),  a 
dispersion  medium  (i.e.,  a  volatile 
solvent)  and.  in  most  cases,  pigments 
and  additives.  Binders  comprise  the 
non-volatile  portion  of  a  coating's  liquid 
component.  They  bind  or  cement  a  paint 
or  coating  to  a  surface.  Synthetic  resins, 
natural  resins,  and  drying  oils  are  the 
three  types  of  binders  used  in  paints  and 
coatings.  Synthetic  resins  represent  over 
90  percent  of  binder  usage.  Solvents, 
such  as  MC,  are  used  to  dissolve  the 
binders  so  the  paint  or  coating  has  a 
consistency  suitable  for  application. 
Pigments  are  finely  powdered  insoluble 
solids  dispersed  in  a  liquid  medium. 
These  solids  can  significantly  affect  the 
properties  of  a  coating  system.  Pigments 
may  also  be  used  for  corrosion 
inhibition,  reinforcement,  and  filler,  as 
well  as  for  color  and  opacity.  Additives 
are  used  in  paint  formulation  in 
relatively  small  quantities  to  facilitate 
manufacturing,  and  to  improve  package 
stability,  application  ease,  and  final 
appearance  or  performance.  These 
additives  rarely  exceed  1  or  2  percent  of 
the  total  formulation.  They  can  be 
classified  by  function  as  paint  driers, 
anti-skinning  agents,  mildew  inhibitors. 
Theological  modifiers,  and  latex  paint 
additives.  When  paints  or  coatings  are 
applied  to  a  substrate,  the  dispersion 
medium  evaporates  under  ambient  or 
forced  dry  conditions  and  the  remaining 
film-forming  components  coalesce  to 
produce  an  adherent  film.  A  wide 


variety  of  solvents  are  used  by  paint 
formulators  to  achieve  cost-performance 
objectives  including: 

Aliphatic  hydrocarbons  (e.g.,  hexane, 
heptane); 

Aromatic  hydrocarbons  (e.g.,  acetone, 
methyl  ethyl  ketone); 

Alcohols  (e.g.,  methanol,  isopropanol); 

Ketones  (e.g.,  acetone,  methyl  ethyl 
ketone); 

Esters  (e.g.,  ethyl  acetate,  n-butyl 
acetate); 

Ethers  (e.g.,  dioxanc); 

Chlorinated  hydrocarbons  (e.g.,  MC, 
1,1.1-trichloroethane);  and  water. 

Of  the  chlorinated  hydrocarbons.  MC 
and  1,1,1-trichloroethane  are  the 
preferred  chlorinated  solvents  because 
of  their  low  flammability,  fast 
evaporation  rates,  and  high  range  of 
solvency  (Ex.  15) . 

b.  Paint  remover  formulation.  There 
are  an  estimated  293  paint  remover 
formulation  estabUshinents  with  an 
estimated  760  exposed  workers, 
consuming  155  millions  of  pounds  of 
MC  Organic  paint  stripping 
formulations  are  generally  designed  for 
optimum  cost  performance  by  careful 
consideration  of  the  characteristic 
property  of  the  organic  paint  film  to  be 
stripped,  the  sensitivity  of  the  substrate 
that  comes  into  contact  with  the 
stripping  formulation,  and  the  workplace 
and  disposal  environment  in  which  the 
stripping  is  performed.  There  are  four 
major  end  use  applications  areas  for 
paint  strippers.  These  are  architectural, 
original  equipment  manufacturing  and 
after  market  goods,  government  and 
military  goods,  and  consumers.  OSHA 
notes  that  the  critical  considerations  in 
the  selection  of  paint  strippers  are 
different  for  each  of  these  application 
areas.  A  typical  paint  stripping 
formulation  employs  (Ex.  15): 

A  primary  solvent  For  fast 
penetration  and  swelling  of  paint  film 
(e.g.,  methylene  chloride); 

A  co-solvent-  To  increase  penetration 
and  solvency  e^ectiveness  (e.g.. 
methanol,  ethanol); 

An  activator:  To  attack  film-substrate 
bond  strengths  (e.g..  alkyl-arene- 
sulfonates,  sodium  lauryl  sulfate); 

A  thickener:  To  provide  thixotropy 
(i.e.,  the  property  of  a  liquid  or  gel  that  is 
characterized  by  the  loss  of  viscosity 
under  stress,  and  regaining  of  viscous 
state  when  stress  is  removed)  if  needed; 
(e.g.,  hydroxypropylmethylcellulose); 

An  evaporation  retardant-  To  prevent 
evaporation  before  penetration  (e.g., 
paraffin  wax  (mp  46-57  "(C)  at  1-3  wt 
percent); 

A  corrosion  inhibitor  To  protect  the 
metal  substrate  from  chemical  attack 
(e.g.,  sodium  benzoate). 


Other  additives  may  also  be  included, 
depending  on  the  chemical  nature  of  the 
film,  the  substrate,  and  stripping  process 
cost  performance  requirements  (Ex.  15). 

MC  is  currently  the  primary  solvent  in 
the  formulation  of  organic  paint 
stripping  agents.  MC  has  the  ability  to 
penetrate,  blister,  and  lift  paint  coatings. 
Organic  paint  stripping  agents  typically 
act  by  penetrating  the  cur^  paint  film 
matrix,  expanding  interstitial  strictures 
to  produce  swelling  of  the  film, 
dissolving  uncured  synthetic  polymers 
and  nonvolatile  formulation  additives, 
creating  physical  stress  on  physical  and 
chemical  bonds  at  the  film-substrate 
interface,  lifting  cured  film  from 
substrate,  and  entering  between  the 
lifted  film  and  substrates  to  prevent  re- 
bonding  to  the  substrate  (Ex.  15). 

MC  is  shipped  in  tank  trucks  to  paint 
stripper  formulation  sites  across  the 
nation.  Formulated  MC  paint  strippers 
are  stored  in  drums  or  packaged  in 
various  size  containers.  Those  drums 
and  other  containers  are  then  shipped  to 
industrial  end  points  or  to  retail  markets 
for  consumer  use  (Ex.  15). 

7.  Paint  Stripping 

MC  has  the  unique  ability  to 
penetrate,  blister,  and  lift  paint  coatings, 
therefore,  it  is  the  preferred  paint . 
remover  (stripper).  MC  paint  strippers 
are  used  in  aircraft  maintenance  firms 
(large  &  small),  furniture  refinishing 
firms,  and  industrial  firms. 

An  estimated  75  large  aircraft 
stripping  firms  with  an  estimated  1,671 
exposed  workers  consume  10  million 
pounds  of  MC.  There  are  also  225  small 
aircraft  stripping  firms  with 
approximately  799  exposed  workers, 
which  consume  3  million  pounds  of  MC. 
The  furniture  stripping  industry  is 
estimated  to  have  4,000  establishments, 
with  approximately  5,720  exposed 
workers  consuming  14  million  pounds  of 
MC.  In  addition,  there  are  an  estimated 
1,930  industrial  firms  with 
approximately  6,942  exposed  workers, 
which  consume  25  million  pounds  of  MC 
(Ex.  15). 

Most  paint  stripping  operations 
purchase  their  stripper  ready  to  use. 
However,  some  furniture  refinishing 
operations  make  their  own  formulas. 
They  purchase  crude  MC  and  mix  it 
with  other  ingredients  such  as  toluene, 
methyl  ethyl  ketone,  and  methanol. 
Although  these  formulations  vary,  the 
most  effective  ones  contain  between  70- 
90  percent  MC  (Ex.  7-132). 

In  aircraft  maintenance  (large  and 
small),  MC-based  paint  removers  are 
often  used  to  strip  old  paint  from 
airplanes  prior  to  repainting.  The 
stripper  is  usually  sprayed  onto  the 
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painted  surface  as  a  fine  mist  and 
allowed  to  blister  the  paint.  The  paint  is 
then  manually  scraped  off  using 
nonmetallic  scrapers  and  shoveled  into 
drums.  The  application  of  stripper  to 
hard  to  reach  areas  is  generally 
accomplished  manually  using  a  brush  or 
scraping  tool  which  has  been  dipped 
into  an  open  container  of  stripper. 
Finally,  the  airplane  is  washed  with 
water  or  solvent  rinse  and  brushed 
down  to  remove  the  remaining  stripper 
and  old  paint  (Ex.  15). 

In  commercial  furniture  reHnishing 
operations,  paint  is  stripped  by  either 
dipping  the  piece  in  an  open  tank 
containing  the  stripper  (dip  tank), 
spraying  or  brushing  recycled  stripper 
on  the  surface  of  the  furniture  in  a  large 
open  tank  (flow  over  system),  combining 
use  of  a  dip  tank  and  a  flow  over 
system,  or  by  manually  applying  MC 
with  a  brush.  Stripping  methods  have 
not  been  standardized  in  this  industry 
due  to  the  diversity  in  size,  construction, 
fmish  of  items  to  be  stripped,  and  the 
types  of  work  areas  and  stripping 
solutions  used.  Typically,  when  a  dip 
tank  is  used,  a  piece  of  furniture  is 
manually  placed  in  the  dip  tank  and  left 
until  paint  blisters.  If  a  piece  is  not 
completely  submerged  it  may  be 
manually  rotated  to  allow  complete 
coverage.  The  piece  is  then  removed  to 
another  area  to  be  manually  scraped. 
This  process  is  repeated  until  the 
surface  is  clean  of  paint.  Hard  to  reach 
areas  are  hand  brushed  with  MC 
stripper.  The  furniture  is  then  washed 
down  with  water  and  allowed  to  air  dry. 

When  the  flow  over  system  is  used, 
the  furniture  is  placed  in  a  large  open 
tank  which  connects  to  a  small  reservoir 
of  stripping  solution.  The  solution  is 
then  pumped  through  a  brush  onto  the 
surface  of  the  furniture  and  allowed  to 
blister  the  paint.  The  portion  of  the 
solution  that  does  not  adhere  to  the 
furniture  is  recycled  through  the  system 
and  back  into  the  reservoir.  Then,  the 
blistered  paint  is  scraped  off.  The 
furniture  is  then  washed  down  and 
allowed  to  dry.  Paint  chips  and  paint 
sludge  are  manually  collected  in  drums 
or  trash  cans  and  disposed  of  as  normal 
refuse.  The  spent  stripping  solution  is 
either  recycled,  disposed  of  as 
hazardous  waste,  stored  on  site  or  left  to 
evaporate.  Because  of  economic 
considerations,  MC  is  not  usually 
recovered  from  spent  solution  (Ex.  7- 
132). 

Industrial  use  includes  removal  of 
paint  from  paint  conveyor  hooks  and 
trolleys,  reworking  of  defective  paint 
and  coatings,  and  cleaning  of  paint 
booths.  This  is  done  by  dipping  and 
spraying  of  parts,  removal  of  blistered 


paint,  and  washing  down  to  remove 
excess  solvents  (Ex.  15). 

Some  alternatives  to  MC  used  in  the 
furniture  refinishing  industries  include 
petroleum  distillates,  acetone,  mineral 
spirits,  alkali,  and  water  soluble 
formulas  (Ex.  15). 

An  alternative  to  MC  paint  stripping 
that  is  being  tested  in  the  stripping  of 
aircraft  is  plastic  media  blasting.  This 
process  blasts  small  plastic  beads, 
usually  30  to  40  mesh  in  size,  with  rough 
edges  onto  the  painted  surface.  This 
process  is  less  labor  intensive, 
(generally  ten  times  faster  than  the  MC 
stripping  process),  and  generates  less 
waste  for  disposal,  so  it  has  some  cost 
advantages  over  MC  paint  stripping. 
While  bead  blasting  may  save  time, 
special  efforts  are  necessary  to  protect 
certain  components  of  an  aircraft  such 
as  plastic  windows,  surfaces  that  are 
protected  with  soft  cadmium  coatings, 
and  radomes  that  are  painted  with  rain- 
erosion  coatings.  The  biggest 
disadvantage  is  that  beads  abrade  the 
aircraft  metal  surface,  potentially 
causing  damage  and  reducing  the  life  of 
the  plane.  Chemical  strippers  can, 
however,  corrode  aircraft  surfaces,  and 
deteriorate  concrete  floors  as  well. 
Plastic  media  blasting  can  also  rdise 
enormous  metallic  and  paint  dust  clouds 
if  proper  blasting  and  control  equipment 
are  not  used  and  correct  procedures  are 
not  followed.  Some  other  potential 
problems  with  abrasive  blastirig  which 
limits  their  use  are  (1)  personnel 
resistance  to  change:  (2)  trapped  media 
in  aircraft;  (3)  physical  handling  of  blast 
nozzle,  workstand.  etc.:  (4)  seam  seal  on 
dynamic  components  (Ex.  8-22). 

8.  Degreasing  and  Metal  Cleaning 

OSHA  estimates  that  there  are  90,293 
exposed  workers  in  22,652 
establishments  using  23.664  cold 
degreasers  consuming  31  million  pounds 
of  MC;  approximately  271  exposed 
workers  in  124  establishments  using  129 
open  top  degreasers  consuming  7  million 
pounds  of  MC:  and  approximately  177 
exposed  workers  in  107  establishments 
using  111  conveyorized  vapor 
degreasers  consuming  3  million  pounds 
of  MC.  Out  of  the  41  million  pounds  of 
MC  used  in  degreasing.  it  is  estimated 
that  37  million  pounds  are  reclaimed 
(recovered)  in  40  reclamation  plants 
throughout  the  US.  (Ex.  15). 

MC  is  used  as  a  degreasing  solvent  to 
remove  drawing  compounds,  cutting 
fluids,  coolants,  and  lubricants  from 
metal  parts.  It  can  be  used  in  cold 
cleaning,  open  top  vapor  degreasing.  or 
conveyorized  vapor  degreasing.  It  is 
difficult  to  characterize  the 
estabhshments  that  use  MC  for  metal 
cleaning  or  degreasing  because  of 


widespread  and  nonspeciflc  use 
patterns.  MC  is  generally  chosen  when  | 
other  organic  solvents  fail  to  provide  the 
desired  characteristics  such  as  non- 
flammabihty,  non-reactivity  with  metals. 
the  ability  to  dissolve  a  broad  range  of 
greases  and  industrial  chemicals,  high 
solvency  for  most  industrial 
contaminants,  and  a  rapid  rate  of 
evaporation  (Ex.  4-41).  The  three 
methods  of  metal  degreasing  are 
described,  as  follows. 

(i)  Cold  degreasing. — Most  cold 
degreasers  are  open  top  stainless  steel 
tanks.  The  cleaning  operations  used  in 
cold  degreasing  include  spraying, 
flushing,  brushing  and  immersion  in  the 
solvent.  Typicallyr  dirty  parts  are 
sprayed  with  MC  and  then  soaked  in  the 
degreasing  tank.  When  cleaning  is 
completed,  the  parts  are  usually 
suspended  over  the  tank  to  drain  or  are 
placed  on  a  rack  outside  the  tank  with 
the  solvent  drippings  directed  back  into 
the  tank  or  otherwise  collected  for 
subsequent  reclamation.  Some 
degreasers  are  aquipped  with  agitators 
that  operate  while  the  parts  are 
immersed  in  the  solvent.  This  enhances 
the  cleaning  efflciency  of  the  solvent 
(Ex.  15). 

MC  is  also  applied  with  a  rag  to 
provide  a  soft  abrasive  cleaning  action. 
This  activity  is  categorized  as  "cold 
cleaning"  (Ex.  15). 

(ii)  Vapor  degreasing. — Open  top 
vapor  degreasers  operate  by  condensing 
hot  solvent  yapor  on  colder  metal  parts. 
The  typical  open  top  vapor  degreaser 
consists  of  two  sections:  a  lower  section 
with  a  reservoir  containing  liquid 
solvent  and  a  heat  source  which  boils 
the  solvent  to  create  a  vapor,  and  an 
upper  section  containing  only  the  vapor 
and  emission  control  systems.  Metal 
parts  soiled  with  grease,  oil.  metal 
particles,  etc.,  are  lowered,  usually  in  a 
basket,  into  the  solvent  vapor  zone  of 
the  tank  with  the  aid  of  a  manually- 
operated  or  automatic  crane.  The  hot 
vapor  condenses  on  the  cooler  metal 
parts  and  the  condensate  dissolves  the 
soil,  carrying  it  along  as  it  drains  back 
into  the  boiling  liquid  reservoir  below. 
When  the  metal  parts  reach  the  vapor 
temperature,  the  condensation  stops.  ; 
The  vapor  degreasing  process  takes 
advantage  of  the  fact  that  the  solvent 
boils  at  a  much  lower  temperature  than 
the  oil  and  grease.  If  the  temperature  of 
the  liquid  reservoir  is  maintained  at  the 
boiling  point  of  the  solvent,  only  pure 
solvent  vapor  is  found  in  the  vapor  zone 
of  the  degreaser.  As  water  can  interfere 
with  the  degreasing  activity,  degreasers 
are  also  equipped  with  a  water  drain  off 
valve.  The  cleaning  efflciency  of  this 
process  can  be  increased  by  spraying 
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immersed  parts  with  solvent  or  by 
dipping  them  into  the  hot  MC  liquid. 

(Hi)  Conveyorized  degreasing.— These 
are  operated  .with  either  cold  or 
vaporized  solvents.  Parts  are  placed  on 
a  conveyor  which  carries  them  Into  the 
liquid  solvent  or  through  the  vapor  zone 
and  out  the  other  end  for  drying  and  or 
subsequent  handling.  Conveyorized 
degreasers  are  generally  continuously 
loaded  and  are  almost  always  hooded  or 
enclosed. 

Use  of  the  vapor  degreasing  process 
has  increased  in  recent  years  due  to 
improved  equipment  design.  However, 
MC  cannot  be  used  in  vapor  degreasing 
of  parts  soiled  with  grease  or  oil  that 
has  a  high  paraffinic  content  because  a 
high  rate  of  solvent  flushing  is  required 
in  such  circumstances.  Furthermore.  MC 
cannot  be  used  on  thin  parts  because 
they  heat  too  quickly  and  good 
condensation  cannot  be  achieved  (Ex.  4- 
041). 

Degreasing  equipment  must  be 
cleaned  periodically  to  maintain  its 
efficiency.  High  exposure  to  MC  is 
possible  when  tanks  are  being  cleaned 
because  the  worker  often  simply 
empties  the  tank  of  solvent,  rinses  it 
with  water  from  a  high  pressure  hose 
and  then  climbs  inside  the  tank  to  scrub 
it  with  brushes  (Ex.  7-132). 

Many  solvents  are  being  used  besides 
MC  for  degreasing.  Examples  are  1,1,1- 
trichloroe thane,  mineral  spirits,  and 
perchloroethylene.  In  addition,  a  wide 
variety  of  petroleum  distillate  products 
such  as  gasoline,  kerosene,  and 
turpentine  are  used  (Ex.  15).  The 
feasibility  of  using  these  substitutes 
depends  on  the  characteristics  of  the 
parts  to  be  cleaned  and  the  level  of 
cleaning  desired.  Since  the  same  tanks 
or  equipment  are  used  for  multiple 
tasks,  emptying  the  tanks  containing  the 
substitute  whenever  a  higher  level  of 
cleaning  is  required,  may  render  the  use 
of  substitutes  impractical  in  some 
facilities. 

9.  Cellulose  Triacetate  Fiber  and 
Cellulose  Triacetate  Photographic  Film 
Production 

a.  Cellulose  triacetate.  MC  is  used  by 
one  company,  Celaiiese  Corp..  at 
Cumberland,  Md.,  as  a  solvent  for 
spinning  cellulose  triacetate  flbers.  It  is 
estimated  that  all  of  the  approximately 
4.5  million  pounds  of  MC  used  at  this 
facility  are  released  to  the  air  (Ex.  7-9). 

The  flrst  cellulose  flber  manufactured 
was  cellulose  triacetate  (CTA). 
However,  CTA  was  not  soluble  in 
solvents  that  were  then  available  and 
safe  to  use.  Because  of  this.  CTA  was 
never  produced  on  a  large  scale  in  the 
early  days  of  rayon  and  the  process  did 


not  reach  the  commercial  production 
scale  for  many  years. 

In  later  years,  this  situation  changed. 
The  manufacture  of  cellulose  triacetate 
now  proceeds  on  a  large  scale:  Tricel 
(British  Celanese  Ltd.)  is  made  in  Great 
Britain.  Amel  is  made  by  the  Celanese 
Corporation  of  America.  Trilan  is 
produced  by  Canadian  Celanese  Ltd. 
The  two  main  reasons  for  the 
development  of  these  fibers  are: 

(i)  The  availability  of  solvents  such  as 
formic  acid,  glacial  acetic  acid,  dioxan 
and  cresol  that  are  easy  to  use.  safer 
than  chloroform  to  handle,  inexpensive 
and  available  in  large  quantities.  MC, 
which  is  also  an  excellent  and 
inexpensive  solvent  for  the  production 
of  secondary  acetate,  has  been  used  for 
triacetate  production  since  1930. 

(ii)  The  development  of  the  synthetic 
fibers  such  as  Nylon,  Orion  and 
Terylene  has  demonstrated  that  there 
are  many  applications  for  hydrophobic 
fibers  for  which  the  hydrophilic  viscose 
and  (secondary)  cellulose  acetate 
rayons  and  natural  fibers  are  not 
satisfactory  substitutes. 

The  raw  material  for  the  manufacture 
of  cellulose  triacetate,  is  either  purifled 
cotton  linters  or  specially  pure  grades  of 
wcod  pulp.  In  either  case,  the  cellulose 
is  pretreated  with  acetic  acid 
(acetylation).  There  are  two  methods  of 
acetylation  used  in  the  treatment  of 
cellulose  triacetate.  In  the  flrst  method, 
the  activated  cellulose  is  esterifled  with 
acetic  anhydride  and  acetic  acid,  using 
sulfuric  acid,  as  a  catalyst.  When 
acetylation  is  complete,  all  of  the 
cellulose  flber  will  have  passed  into 
solution.  The  cellulose  triacetate  is  then 
precipitated  into  water,  washed  and 
dried  in  percentage  of  spinning.  The  dry- 
spun  cellulose  triacetate  flber  is  passed 
over  a  wick  containing  an  anti-static 
agent  and  is  collected  on  cap-spinning 
bobbins  if  it  is  in  the  continuous 
fliament  form.  If  required  for  staple,  a 
number  of  ends  are  collected  into  a  tow 
as  they  leave  the  spinneret,  no  twist  is 
inserted,  and  the  tow  is  crimped  and  cut 
to  the  desired  length. 

MC  is  a  good  solvent  for  dry  spinning 
the  flber.  Ordinary  secondary  flber  can 
be  processed  using  acetone  as  a  solvent, 
since  acetone  (80%  acetone/20%  water) 
dissolves  ordinary  secondary  flber 
whereas  MC  only  swells  this  flber. 
Conversely,  MC  (80%  MC/20%  water) 
dissolves  cellulose  triacetate  but  only 
swells  secondary  acetate.  This  property 
also  makes  MC  useful  for  distinguishing 
secondary  acetate  from  triacetate  flbers. 

Some  of  the  advantages  of  CTA  flbers 
are  described  here.  Cellulose  triacetate 
is  resistant  to  boiling  water.  In  addition, 
it  can  be  heat-set  like  synthetic  fabrics 
so  that  it  will  hold  pleats  that  have  been 


deliberately  inserted  even  if 
subsequently  washed  (without  shrinking 
like  Nylon  and  Terylene)  and  so  that  it 
will  resist  subsequent  creasing.  Also,  the 
chemical  resistance  of  triacetate  is 
generally  superior  to  that  of  secondary 
acetate,  and  it  has  biological  resistance 
(defenses  against  bacterial,  fungal  and 
insect  attack).  It  is  a  bright  flber  and  can 
be  subdued  by  the  incorporation  of 
titanium  dioxide.  In  addition,  it  has  very 
high  electrical  resistance,  which  is  only 
exceeded  among  textile  materials  by 
Terylene,  Polyoleflns.  Teflon  and  glass. 

Nearly  all  of  the  cellulose  triacetate  is 
used  for  ladies'  apparel.  Much  of  it  is 
used  to  make  100  percent  continuous- 
fllament  open  fabric.  High  bulk  Tricel  is 
used  in  knitwear. 

The  solvents  which  can  substitute  for 
MC  in  the  manufacture  of  cellulose 
triacetate  are:  Chloroform,  formic  acid, 
glacial  acetic  acid,  dioxan  (slowly)  and 
cresol  (slowly).  Triacetate  is  swollen  by 
acetone  (also  partly  dissolved],  ethylene 
dichloride  and  trichloroethylene. 

In  the  second  method  of  acetylation 
that  involves  the  use  of  a  non-solvent 
process,  the  activated  cellulose  is 
esterifled  with  acetic  anhydride  in  the 
presence  of  a  non-solvent  such  as 
benzene,  which  preferably  has  a  slight 
swelling  action  on  the  esterifled 
cellulose.  An  acid  catalyst  such  as 
sulfuric  acid,  toluene  sulfonic  acid,  or 
perchloric  acid  is  used.  The  acid 
catalyst  is  then  removed  from  the  flber 
using  a  heated  non-solvent  medium  with 
acetic  acid.  The  purifled  solid  cellulose 
triacetate  is  then  dried. 

Also,  the  wet  spinning  process  can  be 
used  instead  of  the  dry  spinning  process 
to  produce  cellulose  triacetate.  In  this 
process,  which  does  not  involve  the  use 
of  MC,  cellulose  triacetate  is  dissolved 
in  glacial  acetic  acid  and  extruded  into 
either  water  or  dilute  acetic  acid.  Amel 
60  was  wet-spun,  and  it  was 
considerably  stronger  than  ordinary  dry- 
spun  Amel.  But  it  has  been 
discontinued,  and  probably  all  of 
today's  triacetate  flber  is  dry-spun  (Ex. 
7-137). 

b.  Flexible  photographic  film  base 
manufacturing.  MC  is  used  in  the  flim 
industry  for  casting  of  cellulose 
triacetate  fllm  base  and  light  sensitive 
emulsions  as  well  as  for  fllm  splicing. 
Typical  cellulose  casting  products  using 
MC  are  Alms  for  still  cameras,  motion 
pictures,  micrographic,  and  graphic  arts. 

The  principal  application  of  MC  in 
this  industry  is  as  a  process  solvent  in 
the  casting  of  cellulose  triacetate,  which 
is  used  as  the  base  for  photographic  fllm 
(Ex.  15).  The  manufacture  of  cellulose 
triacetate  fllm  starts  with  the  pouring  of 
a  fllm  substance  on  a  metal  drum  or  a 
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continuous  metal  belt  After 
evaporation,  a  film  having  a  thickneM  of 
.02  to  J»3  mm  forms.  The  f  Im  is  then 
passed  through  a  water  sealer  by  means 
of  a  heated  cylinder  onto  a  chromium 
roller  where  it  is  dried.  For  safety 
reasons,  the  drum  and  metal  belt  are  in 
a  hermetically  sealed  channel  separated 
from  the  water  sealed  environment  and 
closed  off  by  a  moderately  high  nitrogen 
pressure.  The  cellulose  triacetate  is  ia 
solution  in  an  organic  solvent,  of  which 
65%  is  MC  Other  components  ci  the 
solvent  are  methanol,  dibutylphthalate, 
and  triphenylphosphate  (Ex.  7-26). 

Exposures  can  occur  during  the 
evaporation  of  the  MC  into  the  air 
during  manufacturing,  set  up  of 
materials,  disruption  in  apparatus,  and 
when  pouring  the  film  onto  the  metal 
drums  (Ex.  7-26). 

In  film  splicing.  MC  is  used  as  a 
solvent  in  the  glue  used  to  splice  pieces 
of  film  together.  The  MC  dissolves  the 
plastic  interfaces  of  the  pieces  and  then 
evaporates,  leaving  the  pieces  "welded" 
together.  This  process  is  either  done 
manually  or  by  machine  (Ex.  15). 

10.  Electronics 

There  are  an  estimated  1.059 
electronics  establishments  consuming  40 
million  pounds  of  MC  with  an  estimated 
4.720  exposed  workers.  MC  is  used  in 
the  electronics  mdustry  primarily  as  a 
photoresist  stripper.  Resist  strippers  are 
used  in  the  prodaction  of  integrated 
circuits  and  printed  circuit  boards.  MC 
is  also  used  in  this  sector  as  a  vapor 
degreaser  to  remove  the  flux  from  the 
printed  circuit  boards  after  soldering 
(Ex.  6-28).  Based  on  available 
documentation.  OSHA  believes  that  all 
of  the  VfC  used  by  the  electronic 
production  facilities  is  released  into  the 
air.  rather  than  recovered. 

MC  is  also  used  in  the  manufacture  of 
semi-conductors  to  degrease 
semidconductor  wafers,  before,  during 
and  after  fabrication  of  the  integrated 
circuits  on  them.  In  addition,  MC  is  used 
in  the  diffusion  process  to  introduce 
dopant  impurities  which  modify  the 
electrical  properties  of  a  semiconductor 
(Ex.  15). 

Printed  circuit  boards  are  plastic 
sheets  en  which  conductive  paths  are 
formed  in  a  specific  pattern  for  the 
purpose  of  interconnecting  electronic 
components  such  as  semiconductor 
devices,  resistors,  and  capacitors. 
Printed  circuit  boards  can  be  one-sided, 
double-sided,  or  multi-layer.  In  general, 
laminated  printed  circuit  boards  are 
processed  into  electronic  circuits  by  the 
following  steps: 

(i)  Application  of  a  polymer-based 
photosensitive  resist  over  the  entire 
board  surface: 


(ii)  Masking  of  the  resist  with  the 
appropriate  circuit  design; 

(iti)  Photoexposure  of  the  resist 

(iv)  Development  and  removal  of 
either  exposed  or  unexposed  soluble 
photoresist  depending  on  whether  the 
resist  is  positive  or  negative, 
respectively; 

(vj  Etching  to  remove  the  exposed 
copper,  and 

(vi)  Stripping  (removal)  of  the 
remaining  resist  (Ex.  4-41). 

Potential  solvent  substitutes  for  MC 
for  this  application  include:  1.1,1- 
trichloroe thane,  chlorofluorocarbons 
(CFCs).  acetone,  alkali  (caustic]  and 
Yzio  Dip.  However,  some  firms  reject 
these  substitutes  because  of  a  lack  of 
effectiveness  and  reactivity  of  metal 
with  the  solvents.  The  chemicals  OSHA 
found  ntost  often  mentioned  as  having 
been  considered  (or  tested)  and  rejected 
as  substitutes  were  1,1,1-thchloroethane, 
acetone  and  alkali  (caustic),  except  for 
its  use  in  flux  removal  (Ex.  15). 

OSHA  notes  that  aqueous  cleaning  is 
an  alternative  to  the  use  of  MC  (vapor 
degreasing)  for  the  removal  of  flux  from 
printed  circuit  boards.  This  method 
involves  the  use  of  water  under  pressure 
to  clean  boards,  provided  that  the  (lux 
used  (before  the  soldering  of  boards)  is 
water  soluble.  Sometimes  a  detergent  is 
added  to  the  water  when  the  wet 
soldering  process  is  used.  Aqueous 
cleaning  has  proven  to  be  an  effective 
method  for  the  removal  of  flux  from 
printed  circuit  boards  (Ex.  7-134). 

The  best  alternatives  for  many 
electronics  uses  are  blends  that 
substitute  CFCs  for  methylene  chloride. 
Because  of  the  issue  of  ozone  protection 
in  the  stratosphere,  international 
treaties  have  been  signed  to  limit  the 
production  of  CFCs.  OSHA  has 
assumed,  therefore,  that  no  CFC 
substitution  will  take  place  due  to  this 
proposed  regulation. 

11.  Miscellaneous  Uses 

a.  Food  extraction.  MC  is  used  to 
extract  desirable  constituents  and 
mixtures  of  constituents  from  solid  food 
raw  materials,  intermediate  products 
and  by-products  (Ex.  4-32).  The  three 
major  applications  of  MC  that  have 
been  identified  in  food  processing  are 
the  decaf fei nation  of  coffee,  the 
extraction  of  hops,  and  the 
manufacturing  of  oleoresin.  OSHA 
estimates  that  these  operations  consume 
over  10  million  pounds  of  MC  each  year. 

The  two  companies  previously  known 
to  use  MC  for  decaf feination  were 
General  Foods  and  Tetley.  General 
Foods  has  indicated  that  they  have 
phased  out  the  use  of  MC.  Tetley.  in  turn 
indicates  that  MC  decaffeination 
accounts  for  only  a  small  portion  of  the 


estimated  consumption.  For  all  practical 
purposes,  MC  is  no  longer  used  in 
decaffeination  by  either  of  the  | 

companies  (Ex.  15). 

Only  one  manufacture,  Hopstract  Inc. 
uses  MC  to  extract  hops.  It  is  estimated 
that  less  than  40.000  pounds  are  used  for 
this  purpose.  Also,  it  is  estimated  that 
approximately  30.000  pounds  of  MC  are 
being  used  in  the  manufacture  of 
oleoresin  spices  {Ex.  15). 

MC  is  also  used  to  extract  gossypol 
from  cottonseed  products,  nitrite  from 
various  crops,  lecithin,  phosphatide, 
cephalin  and  digalactosyl  diglycerides 
from  potatoes,  die  aroma-containing 
fractions  from  cocoa  and  antioxidants 
from  glucose-ammonia  browning 
reaction  products  (Ex.  4-32). 

Heterogeneous  solid-liquid  extraction 
was  used  in  some  decaffeination 
processes.  In  most  cases,  an  occluded 
aqueous  solution  is  produced  by 
steaming  green  coffee  beans.  This 
solution  contains  both  dissolved  non- 
caffeine  coffee  solids  and  caffeine,  and 
becomes  progressively  leaner  in  caffeine 
as  extraction  proceeds.  MC  or 
supercritical  CO*  are  used  as  solvents  in 
the  external  solution,  the  extract.  The 
extract  becomes  progressively  richer  in 
caffeine  as  the  extraction  proceeds,  but, 
if  things  are  arranged  properly,  it  should 
contain  scarcely  any  non-caffeine 
solutes. 

The  solids  involved  in  most  food 
extraction  processes  consist  of  a  matrix 
of  insoluble  solids,  the  "marc"  and 
occluded  solution.  It  may  also  contain 
undissolved  solute  and  a  nonextractible 
secondary  phase  (e.g.  coffee  oil  in 
water-soaked  coffee  grounds).  This 
secondary  phase  can  be  treated  as  part 
of  the  marc.  In  decaffeination,  the  coffee 
oil  which  is  naturally  present  in  green 
coffee  beans  significantly  affects  the 
amount  of  the  solvent  absorbed  by  the 
beans. 

The  overall  extraction  process  can  be 
controlled  and  the  absorption  of  solvent 
by  green  coffee  beans  can  be  minimized 
by  using  a  combination  of  solid-liquid 
and  liquid-liquid  extraction.  A  green- 
coffee  solution  which  contains  almost 
no  caffeine,  is  used  to  extract  caffeine 
from  green  coffee  beans  in  a  diffusion 
battery.  The  caffeine  is  then  extracted 
from  the  green-coffee  solution  by  using  a 
solvent  such  as  MC.  Steam  is  then  used 
to  thoroughly  strip  MC  from  the  green 
coffee  solution.  Tlie  solution  of  caffeine 
in  MC  is  treated  so  as  to  recover 
caffeine  and  caffeine  free  MC.  which  is 
reused  in  the  extraction  process.  The 
green  coffee  beans  are  then  washed  to 
remove  extract  which  clings,  steamed  to 
remove  any  MC  which  has  been 
indirectly  absorbed,  dried  and  roasted. 
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The  produced  roasted  co^ee  contains  no 
more  than  3%  and  usually  less  than  1.5% 
caffeine.  Steaming,  drying  and  roasting 
are  also  necessary  when  heterogeneous 
solid-liquid  extraction  is  used,  but 
steaming  must  be  carried  out  for  a  much 
longer  period  (Ex.  4-32). 

Benzene  was  used  in  the  early  1900'8 
to  extract  caffeine  from  coffee  and  still 
is  used  in  certain  hop  extraction 
sequences.  Supercritical,  dense  COi  gas 
is  now  used  commercially  to  extract 
caffeine  from  coffee  and  to  extract  bitter 
flavoring  agents  (humulones  and 
isohumulones)  from  hops.  Solutions  of 
COi  in  acetone  have  also  been  used  in 
coffee  extraction  and  solutions  of  COi  in 
acetone  and  butane  have  been  used  for 
extracting  hops  (Ex.  4-32). 

b.  Ink  use.  MC  is  used  in  the 
formulation  of  ink  and  ink  solvents.  It  is 
estimated  that  there  are  37  ink  solvent 
manufacturers,  with  approximately  143 
exposed  employees,  which  consume  9 
million  pounds  of  MC,  and  10,482  ink 
solvent  users,  printing  and  newspaper 
firms,  with  approximately  34,868 
exposed  employees  which  use  9  million 
pounds  of  MC.  Printing  and  newspaper 
firms  use  an  ink  solvent  formulation 
called  "blanket  wash"  to  clean  printing 
plates  and  equipment. 

Many  different  ink  and  solvent 
formulas  are  necessary  for  printing, 
because  the  paper  and  other  materials 
used  in  printing  have  different  textures. 
Printing  inks  are  compounded  from 
pigments  or  solid  ingredients  which 
supply  the  body  and  colon  the  fluid 
ingredient  or  vehicle  which  carries, 
distributes,  and  binds  the  pigments  to 
the  surface;  and  various  waxes  and 
other  compounds. 

Finished  inks  are  packed  in  metal 
cans,  in  metal  or  plastic  pails  or  in  metal 
or  fiber  drums,  and  occasionally,  in  tote 
bins.  High  volumes  of  fluid  ink  (e.g. 
news,  flexo  or  gravure)  are  usually 
delivered  in  tank  cars. 

The  main  processes,  cited  by  ink  and 
ink  solvent  formulators,  where 
exposures  occur,  were  the  actual 
formulation  of  the  products  and  the 
filling  of  cans  and  drums. 

Petroleum  distillates,  Agatane, 
mineral  spirits,  and  the  use  of  water 
soluble  formulas  have  been  considered 
as  potential  substitutes  for  MC  (Ex.  4- 
32). 

c.  Pesticide  manufacturing.  In  the 
formulation  of  pesticide  products,  MC  is 
sometimes  used  as  a  solvent  in  order  to 
produce  liquid  products  from  granular 
active  ingredients.  There  are  an 
estimated  60  manufacturers  with  120 
exposed  employees  who  use  10  million 
pounds  of  MC. 

Products  which  have  been  substituted 
for  MC  include  petroleum  distillates 


(most  often  used),  aqueous  formulas, 
perchloroethylene,  carbon  tetrachloride, 
mineral  spirits,  and  Agatane. 
Substitution  is  unlikely  in  most  of  the 
industry  because  the  processes  are 
engineered  for  a  particular  chemical  and 
replacing  the  current  solvent  would 
require  significant  modifications  to 
equipment  designs  and  operational 
functions. 

d.  Solvent  recovery.  Reclamation  is 
the  process  of  restoring  a  waste  solvent 
to  a  condition  that  permits  its  reuse. 
There  are  an  estimated  40  recovery 
facilities  employing  approximately  161 
workers,  which  collect  an  estimated  37 
million  pounds  from  degreasing  and 
pharmaceutical  firms.  The  MC  that  is 
us4>d  in  paint  removers  is  not  usually 
recoverable  (Ex.  10-8).  OSHA  notes  that 
MC  may  be  recovered  in  other 
industries  as  in  electronics.  OSHA 
believes,  however,  that  such  additional 
recovery  operations  handle  little  MC. 

Solvents  are  stored  both  before  and 
after  reclamation  in  containers  ranging 
in  sizes  from  55  gallon  drums  to  2000 
gallon  tanks.  Once  waste  solvent  is 
received  it  can  either  be  piped  or  loaded 
manually  into  recovery  process 
equipment. 

There  are  three  major  steps  in  solvent 
recovery:  Initial  treatment,  distillation, 
and  purification.  The  initial  treatment 
consists  of  vapor  recovery  and/or 
mechanical  recovery.  The  former 
includes  condensation,  adsorption,  and 
absorption  while  the  latter  includes 
decanting,  filtering,  draining,  settling, 
and  centrifuging.  The  solvent  recovered 
from  the  initial  treatment  is  passed 
through  the  distillation  process  to 
remove  dissolved  impurities.  The  final 
purification  process  removes  water  by 
decanting  (mechanically  separating 
water  and  solvent  layers),  or  by  salting 
(passing  the  solvent  through  a  calcium 
chloride  bed  where  the  water  is 
removed  by  adsorpfion).  Special 
additives  are  added  to  the  solvent 
during  the  purification  process  in  order 
to  renew  the  solvent.  Any  waste 
materials  left  after  the  solvent  has  been 
reclaimed  are  disposed  of  by  either 
incineration,  land  filling,  or  by  deep  well 
injection.  Points  of  possible  emissions 
include  storage  areas,  tank  vents, 
containers,  and  incinerator  stacks  (Ex. 
15).  The  MC  recovery  industry  is 
expected  to  continue  as  long  as  waste 
that  contains  recoverable  MC  is 
available. 

e.  Other  uses.  OSHA  is  aware  that 
MC  is  used  in  the  construction  and 
shipyard  industries.  OSHA's  contractor, 
CONSAD  Research  Corporation,  has 
collected  preliminary  use  and  exposure 
information  concerning  these  industries. 
Discussion  of  this  data  can  be  found  in 


the  "Summary  of  Preliminary  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis",  below.  MC  is  also  used  in 
cleaning  petroleum  or  asphalt  barges 
end  in  the  textile  industry  as  a  dye 
carrier  solvent.  Another  use  of  MC  is  as 
a  solvent,  primarily  for  cleaning  up  tools 
and  resin  spills,  in  the  manufacturing  of 
fiberglass  products  such  as  boats,  tub 
enclosures,  and  automotive  parts  (Ex. 
15). 

VI.  Technological  Feasibility 
Assessment  of  Engineering  Controls  To 
Reduce  Employees'  Exposures 

The  technological  feasibility  of 
engineering  controls  for  the  reduction  of 
workers'  exposure  depends  mainly  on 
the  physical  and  chemical 
characteristics  of  the  toxic  substance  to 
be  controlled,  and  its  associated 
production  or  process  technologies. 

In  the  assessment  of  the  technological 
feasibility  of  engineering  controls, 
OSHA  used  available  published 
information  as  well  as  information 
gained  from  OSHA's  site  visits. 
Methylene  Chloride,  CHaCls.  MC,  the 
substance  to  be  controlled,  is  a  colorless 
liquid  with  a  chloroform-like  odor.  The 
MC  odor  threshold  varies  from  25  to  300 
ppm.  MC  has  a  boiling  point  of  39.8  *C 
(104  *F)  and  a  high  vapor  pressure  at 
work  room  temperatures.  At  20  *C  (68 
'¥)  and  25  'C  [77  *F)  the  vapor  pressures 
are  350  and  440  mm  Hg,  respectively. 
MC  is  corrosive  to  some  surfaces.  The 
physical  contact  of  MC  with  strong 
oxidizers,  caustics  and  active  metal 
powder  may  cause  explosions  and  fires. 
Decomposition  products  during 
combustion  or  fire  include  toxic  by- 
products such  as  phosgene,  hydrogen 
chloride  and  carbon  monoxide  (partial 
oxidation). 

This  document  includes  a  separate 
section  for  each  industrial  sector 
involved  in  the  production  or  the  use  of 
MC.  Each  section  addresses  the 
technological  feasibility  of  achieving  the 
proposed  PELs. 

As  indicated  before,  in  determining 
the  technological  feasibility  of 
engineering  controls,  the  combined 
physical  and  chemical  characteristics  ot 
MC  are  considered.  Based  on  the  record 
developed  to  date,  OSHA  has 
tentatively  concluded  that  the 
engineering  and  work  practice  controls 
needed  to  achieve  a  25  ppm  PEL  and  a 
125  ppm  STEL  are  technologically 
feasible. 

The  assessment  of  the  feasibility  of 
engineering  controls  reUed  primarily  on 
CONSAD's  (OSHA's  contractor) 
evaluation  and  analysis,  where  it  was 
demonstrated  that  the  use  of  local 
exhaust  ventilatiou  (LEV)  and  other 
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Bunilar  cootroi*  are  capable  of  achieving 
the  PEL*  in  most  e»tablishinento.  In 
addition.  OSHA't  indepeodest 
evaluatioa  of  tlie  data  coUected  during 
several  site  visits  to  the  various  MC 
facilities,  has  proven  to  be  consistent 
with  CON'SAO's  conclusion,  and  has 
supported  its  technological  feasibility 
determioatiofi  for  achieving  the  PELs. 
CONSAD's  conclusion  and  OSt^A's 
independent  findings  of  the 
technological  feasibility  collectively 
indicated  that  the  measures  available  to 
abate  employee  exposure  mchide:  ttre 
use  of  local  ventflation  systems  (to 
remove  the  MC  vapors  emitted  from 
localized  or  point  sovirces);  the  use  of 
general  dilution  ventilation  (to  reduce 
MC  concentrations  resulting  from 
diffused  or  fugitive  sources];  the  use  of 
magnetic  pumps  and  floating  gauges  (to 
eliminate  or  significantly  reduce  the 
leakage  inua  process  lines);  the  use  of 
submerged  lances  equipped  with  double 
concentric  jackets  (to  remove  MC 
vapors  during  drum  niling):  the  use  of  in- 
line quality  control  sampling  techniques, 
connected  directly  to  analytical 
equipment  (to  eliminate  manual 
sampling  and  its  associated  workers' 
exposure]:  and  the  use  of  chilling  coils 
(to  reduce  the  MC  temperature  and  its 
associated  rate  of  vapor  release). 

The  majority  of  the  above  control 
devices  are  currendy  available  in 
virtually  leak-proof  construction /design 
(e.g.  magnetic  pumps]  or  corrosion 
resistant  design  (stainless  steel  chilling 
coils  using  water/glycol  cooling  media). 
These  improved  designs  render  control 
equipment  to  require  little  or  no 
maintenance  during  their  normal  useful 
lives  and  under  normal  operating 
conditions.  OSHA  further  determined 
that  proper  design  and  implementation 
of  control  systems,  including 
consideration  of  the  temperature  of  MC 
size  and  capacity  of  process  equipment, 
and  volume  of  MC  projected  to  become 
airborne  (released),  are  critical  to  the 
successful  operation/function  of 
controls  and  reduction  of  workers' 
exposure. 

Other  measures  that  can  be 
successfully  implemented  to  lower 
exposure  levels  include  providing, 
enclosures  equipped  with  actiyated 
charcoal  beds  or  similar  air  cleaning 
media  for  operators  of  mobile 
equipment  installing  &esh  air  supply 
islands  for  fixed  workers'  stations, 
supplying  down-draft  ventilation, 
whenever  workers  can  be  stationed  on 
exhausted  grated  platforms  (e.g.  workers 
in  pamt  stripping  whose  duties  require 
very  limited  mobility),  and  improving 
the  efficiency  of  vapor  recovery  systems 
by  increasing  the  capacity  of  the  heat 


exchanger  to  lo%ver  the  temperature  of 
the  cooling  media. 

OSHA  believes  that  some  of  the 
above  described  control  systems  may 
have  broader  application  and  could 
result  in  higher  operating  efficiency  than 
LEV  systems,  insofar  as  employers  can 
impleiaeBt  control  systems  ftat  stvpass 
LEV  systems  in  effectiveness,  the 
Agency  anticipates  that  the  need  to 
comply  with  ancillary  provisions,  such 
as  those  covering  regulated  areas  and 
medical  surveillance,  could  be 
eliminated  or  significantly  reduced. 
Therefore,  OSHA  requests  public 
comments  on  this  issue.  The  final 
standard  will  reflect  the  information 
received  in  response  to  ^is  request. 

OSHA  assessed  the  technological 
feasibility  of  the  engineering  and  work 
practice  controls  that  are  needed  to 
comply  with  the  proposed  PELs,  witfiout 
regard  to  extensive  use  of  respiratory 
protective  equipment.  OSHA 
contemplated  the  tise  of  respirators, 
only  where  the  implementation  of  all 
feasible  engineering  and  work  practice 
controls  would  not  enable  employers  to 
cotnply  with  the  proposed  PELs.  The 
technological  feasibility  and  utility  of 
each  of  the  control  technologies  is 
discussed  in  detail  below  for  each  of  the 
industrial  segments  expected  to  be 
impacted  by  the  proposed  standard. 

A.  MC  Production 

Methylene  chloride  is  produced  in  an 
enclosed  system  usiitg  continuous 
processes,  as  described  in  section  fV. 
Production  equipment  (tanks, 
condensation  towers,  drying  towers, 
pumps,  valves,  conduits  and  piping,  etc.) 
is  opened  only  for  maintenance  and 
very  seldom  for  sampling  quality  control 
specimens. 

Most  components  of  production 
eqaipmetrt.  including  storage  tanks  and 
loading  facilities,  are  located  outdoors. 
Therefore,  leaks  from  gaskets,  pipe 
couplings,  pumps,  valves,  in-line 
sampling  ports,  eta  are  diluted  and 
dispersed  into  the  atmosphere. 
Consequently,  exposure  of  workers  to 
MC  is  minimized  (Ex  7-C09). 

In  addition,  because  of  the  automation 
of  this  production  process,  workers 
spend  very  little  time  in  the  field  (in  the 
vicinity  of  production  equipment]  and 
the  majority  of  their  time  is  spent  in  the 
control  roonv  where  no  exposure  to  MC 
exists. 

Sources  of  workers'  exposure  in  the 
production  facilities  of  MC  are  limited  to 
leaks  from  process  equipment  [pipei, 
valves,  tanks,  towers,  and  pumps), 
disassembling  process  equipment  and 
disconnecting  Lines  for  maintenance 
Work,  venting  vapors  from  relief  valves. 


loading  railroad  tanks,  truck  tanks  and 
drum  filling. 

The  feasible  controls  which  would 
ehminste  and/or  minimize  workers' 
exposures  firom  these  leak  sources  are 
discussed  below. 

1.  Engineering  Controls 

a.  Use  of  dual  system  to  facilitate 
purging  MC  before  digassembling/ 
disconnecting  equipment  for 
maintenance.  Because  the  production  of 
MC  employs  a  continuous  and  enclosed 
process,  dual  production  components 
such  ss  flow  control  valves  and  pumps 
are  designed  as  an  integral  part  of  the 
production  process.  The  use  of  dual 
production  components  is  the  key  to 
continuous  production  processes,  where 
bypasses  to  redirect  the  flow  are  used 
while  maintenance  is  performed  on 
specific  components.  The  redirection  of 
the  flow  is  usuaHy  automated  and  very 
seldom  reqtiires  physical  contacts  to  ^ 
equipment  by  process  operators.  That  is, 
when  a  signal  from  the  process 
computer  indicating  equipment 
malfunction  is  received,  ttie  pump  is 
automatically  blodced  off,  and  another 
pump  is  activated  to  replace  the 
malhinctioning  one.  This  is  done  by 
automated  valves  which  employ  an  air 
actuator  and  shut  automatically  when 
given  s  signal  from  the  computer.  The 
employment  of  dnal  production 
equipment,  is  both  a  basic  necessity  for 
continuous  production  and  contributes 
significantly  to  the  reduction  of  workers' 
exposure.  The  reduction  of  workers' 
exposure  is  accomplished  through  the 
purging  of  production  lines  before 
disconnecting  any  equipment.  This 
procedure  will  eliminate  the  release  of 
any  confined  MC.  The  purged  effluent  is 
usually  vented  to  flares  for 
instantaneous  burning. 

Reduction  of  workers'  exposure  also 
depends  on  workers'  training,  and  their 
ability  to  perform  the  purging  process 
properly.  This  may  entail  testing  the 
lines  prior  to  disconnecting  them,  and 
disassembling  the  production 
components  to  be  repaired. 

b.  ScheduJed preventive  maintenance 
and  continuous  monitoring.  Scheduled 
preventive  maintenance  and  prompt 
repairs  have  been  proven  to  be  feasible 
controls  that  limit  the  extent  of  workers' 
exposure.  Restricting  access  to  areas 
where  leaks  are  likely  to  occur  also 
limits  workers'  exposure.  Regular 
inspection  of  equipment  and  transfer 
lines  where  leaks  may  occur  is  an 
additional  step  that  can  contribute  to 
the  reduction  of  workers'  exposure. 

Finally,  continuous  monitoring  with 
an  alarm  system  connected  to  the 
central  contro'  room  would  contribute  to 
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the  reduction  of  workers'  exposure  by 
alerting  workers  to  the  occurrences  of 
leeks. 

c.  In-line  quality  control  sampling. 
Sampling  for  quality  control  is  another 
source  of  workers'  exposures,  if  it  is 
performed  manually.  Unlike  manual 
quality  control  sampling,  the  in-line 
monitoring  or  sampHng  technique 
virtually  eliminates  workers'  exposure 
to  MC.  In-line  sampling  equipment 
connected  to  analytical  equipment  such 
es  gas  chromatographs.  are  currently 
available  and  are  being  used  at  various 
production  facilities.  Further,  the  in-line 
sampling  technique  not  only  reduces 
exposure  to  sampling  technicians,  but 
also  significantly  reduces  exposures  to 
laboratory  workers. 

d.  Equipment  modifications  for  drum 
filling.  Drum  filling  presents  a  more 
serious  source  of  workers'  exposure 
than  that  encountered  during  bulk 
loading  (barges  and  tank  truck  loading). 
However,  modifications  can  be  made  to 
the  filling  equipment,  in  order  to  reduce 
workers'  exposure  to  MC.  These 
modifications  may  include  designing  an 
exhaust  jacket  which  surrounds  the 
filling  lance,  in  the  form  of  two 
concentric  pipes.  The  inner  tube  is  used 
for  filling  the  drum,  while  the  outer  tube 
functions  as  an  exhaust  conduit  for  the 
MC  vapors.  Further,  refinement  of  the 
drum  niling  system  can  be  achieved  by 
constructing  a  drip  pan  to  receive  the 
drippings  from  the  filling  lance.  The 
capacity  of  the  exhaust  system  can  be 
designed  to  control  the  vapors  which 
escape  fit>m  the  filling  lance,  as  well  as 
those  emitted  from  the  drip  pan.  The 
exhaust  jacket  of  the  filling  lance  can  be 
constructed  from  collapsible  material 
(bellows  type)  resistant  to  MC  (Ex.  7- 
209). 

e.  Equipment  modifications  for  bulk 
loading.  Slip-tube  gauges  are  used  to 
indicate  the  fluid  level  in  tanks  during 
bulk  loading.  Reduction  of  workers' 
exposure  during  the  bulk  loading 
process  can  be  achieved  through  the  use 
of  magnetic  gauges,  in  Ueu  of  slip-tube 
gauges.  The  use  of  slip-tube  gauges  is 
undesirable.  When  slip-tube  gauges  are 
employed  within  a  system,  the  operators 
are  unnecessarily  exposed  to  MC.  Slip- 
tube  gauges  release  a  plume  of  the  MC 
vapor  into  the  air,  when  the  liquid  MC 
level  reaches  a  predetermined  point. 

Magnetic  gauges  operate  without  the 
release  of  vapor  into  the  air.  Magnetic 
gauges  function  by  transmitting  the  flow 
of  motion  by  means  of  a  magnetic 
coupling.  A  magnetic  bond  float  gauge 
consists  of  a  hollow  magnet-carrying 
float  which  rides  along  a  vertical  non- 
magnetic guide  tube,  ilie  follower 
magnet  which  is  suspended  by  tape 
drives  is  an  indicating  dial  similar  to 


that  on  a  conventional  tape  float  gauge. 
The  float  and  guide  tube,  which  come  in 
contact  with  the  measured  fluid,  are 
available  in  a  variety  of  materials  for 
resistance  to  corrosion,  and  to 
withstand  high  pressures  or  vacuum. 
Weighted  floats  for  liquid-liquid 
interfaces  are  available.  Magnetic 
coupling  is  frequently  employed  in  level- 
sensing  electrical  switches.  The 
integrated  controls  which  would  limit 
workers'  exposures  could  be  achieved 
when  magnetic  pumps  are  coupled  with 
magnetic  gauges  (Ex.  7-221). 

/,  Equipment  modifications  for  pumps. 
As  indicated  before,  one  of  the  major 
sources  of  workers'  exposure  is  leaks 
from  pumps  (seals  and  glands).  Since 
methylene  chloride  production  is  a 
continuous  process,  the  use  of  dual  ' 
equipment  constitutes  an  integral 
parameter  in  the  design  and  operational 
criteria. 

Available  information  gathered  during 
the  field  visit  indicates  that  simple 
pumps  allow  escape  of  MC  around  the 
rotating  drive  shaft.  Simple  pumps 
employ  seals  consisting  of  compressed 
packing  in  a  box  around  the  shaft  in  the 
opening  to  the  pump  or  tank.  When  the 
pumped  fluid  is  free  of  particulates,  as  it 
is  in  the  case  of  MC.  mechanical  seals 
can  be  used.  Mechanicalseals  consist  of 
two  precisely  machined  annular  metal 
faces  which  are  mounted  perpendicular 
to  the  shaft.  One  face  rotates  with  the 
shaft,  while  die  other  is  stationary. 
Pressure  from  the  fluid  in  the  pump  in 
conjunction  with  the  spring  pressure, 
press  the  metal  faces  together,  resulting 
in  a  good  seal.  These  mechanical  seals 
are  known  to  be  of  better  performance 
(less  leaking]  than  pumps  with  packing. 
Mechanical  seal  pumps  with  dual  or 
tandem  seals  are  better  than  those  with 
single  mechanical  seals. 

Therefore,  reduction  of  workers' 
exposure  can  feasibly  be  achieved 
through  replacing  simple  pumps 
(employing  packing)  with  tandem 
mechanical  seals.  Mechanical  seal 
pumps  are  currently  employed  within 
the  chemical  processing  industries.  Due 
to  the  corrosiveness  of  MC  to  seals,  the 
pumps  normally  require  frequent 
maintenance.  Excessive  workers' 
exposure  is  usually  associated  with  the 
frequent  maintenance  required  for 
replacing  seals  of  pumps  (Ex.  7-202). 

The  performance  of  the  magnetic 
drive  pomp  is  based  on  the  complete 
isolation  of  the  pumped  liquid  from  the 
rotating  shaft  In  the  design  of  the 
magnetic  drive  pump,  the  lack  of  seals 
and  the  complete  separation  between 
the  motor  shJaft  and  the  pump  casing 
guarantee  the  total  absence  of  leaks  of 
the  pumped  fluid.  That  is.  the  magnetic 
drive  pump  consists  of  a  wet  end  and  a 


dry  end.  The  wet  end  includes  the  pump 
casing,  impeller,  shaft  and  the  magnetic 
drive  coupling  which  is  supported  with  a 
bearing. 

The  magnetic  driven  coupling  is  the 
inner  carrier  which  is  sealed  to  the  wet 
end.  This  sealing  is  a  ctmtainment  cell 
which  is  bolted  to  a  housing  with  a 
gasket.  The  containment  cell  is  made  of 
a  material  with  good  electrical 
characteristics  which  is  compatible  with 
almost  any  solvent.  Over  the  top  of  the 
containment  cell  is  another  housing,  a 
secondary  container.  This  secondary 
container,  opens  to  the  atmosphere  for 
safety,  through  a  shaft  which  is 
connected  to  the  motor  and  is  also 
sealed.  The  dry  end  consists  of  a 
t)earing  frame  that  supports  a  driver 
magnet  carrier,  which  turns  around  in 
the  containment  cell.  This  is  called  the 
outer  drive. 

The  magnetic  drive  pump  operates 
with  a  conventional  motor.  The 
magnetic  coupling  converts  the  motor  to 
the  outer  drive.  The  outer  drive  also 
consists  of  a  shaft  and  standball 
bearings.  This  drive  (dry  end),  which 
consists  of  outer  magnets,  excites  the 
inner  drive  (wet  end),  and  this 
mechanism  provides  the  spin  required 
for  the  pump  to  operate  (Ex.  7-215). 

The  maintenance  of  magnetic  drive 
pumps  is  simpler  than  that  of  seal 
pumps,  hence  making  workers'  exposure 
less  frequent  and  of  a  smaller 
magnitude.  Another  advantage  of  the 
magnetic  pump  is  its  limited  number  of 
parts  which  renders  its  assembly  and 
disassembly  simple  for  repairs,  and  a 
short  duration  of  task  performance 
which  affects  the  extent  of  workers' 
exposure.  In  summary,  the  unlikelihood 
of  leakage,  the  low  maintenance 
frequency  and  short  duration  of  repair 
tasks,  render  the  use  of  magnetic  drive 
pumps  ideal  for  the  control  of  workers' 
exposure. 

Finally,  although  it  is  not  a  major 
source  of  workers'  exposure,  leakage 
from  corroded  tanks  and  pipes,  can 
feasibly  be  controlled.  Corrosion 
protection  can  be  achieved  by  using 
protective  coatings  and  cathodic 
protection  or  corrosion  resistant 
materials  for  construction.  All  of  these 
approaches  are  technologically  feasible, 
available  and  proven  to  be  effective  for 
achieving  the  intended  goal. 

2.  Conclusion 

Workers'  exposure  to  MC  has  been 
controlled  to  below  25  ppm  in  most 
operations  in  MC  production  facilities 
through  the  use  of  the  above  indicated 
feasible  means.  However,  informs  tiot 
received  by  OSHA  indicated  that  the 
'.lighest  exposure  levels  in  the  MC 
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production  sector  are  obtained  from  the 
dium  filling  process.  One  facility  visited 
by  OSHA  previously  maintained  50%  of 
the  exposure  levels  below  50  ppm  for 
this  process.  However,  after 
modifications  to  the  drum  filling 
equipment,  exposure  levels  were 
lowered  to  below  25  ppm.  Finally, 
additional  modifications  to  the  MC 
production  process  such  as  the 
replacement  of  seal  pumps  with 
magnetic  drive  pumps  would  further 
reduce  workers"  exposure  levels  (Ex.  7- 
209). 

B.  Polyurethane  Foam  Blowing 

There  are  two  production  stages 
during  which  MC  is  released  into  the 
work  environment,  both  of  which  are 
sources  of  workers'  exposure.  The  first 
stage  of  production,  during  which 
workers  are  exposed  to  MC,  is  pouring. 
As  described  in  section  IV,  all 
ingredients  (including  MC  and  the 
various  additives]  are  metered  and  fed 
into  the  mixing  head  through  a  closed 
system.  The  mix  is  then  released  into  a 
trough  which  overflows  onto  a  conveyor 
which  is  housed  in  a  partially  enclosed 
and  ventilated  tunnel.  Foam  production 
involves  an  exothermic  reaction,  and  the 
water  content  in  the  mix  affects  the 
reaction  temperature  proportionally 
(more  water  results  in  higher  heat 
output).  If  the  heat  output  of  the 
exothermic  reaction  is  not  properly 
controlled,  a  potential  for  a  fire  hazard 
in  the  pouring  timnel  may  become 
imminent  (Ex.  7-207). 

The  second  stage  of  production, 
during  which  workers  are  exposed  to 
MC,  is  cooling/curing.  In  addition  to 
MC's  unique  characteristics.as  a 
blowing  agent,  it  is  used  as  a  cooling 
agent  for  dissipating  the  heat  output  that 
results  from  the  exothermic  reaction. 
The  foam  temperature,  with  the  aid  of 
the  cooling  effects  of  MC,  can  reach  300- 
330  °F.  The  percentage  of  MC  in  the  mix 
that  accomplishes  both  functions 
(blowing  and  cooling)  ranges  from  10- 
15%  by  weight  for  super  soft  foam  and 
2-3%  for  the  firm  foam.  The  control  of 
workers'  exposure  in  this  industrial 
segment  is  discussed  below. 

1.  Engineering  Modifications 

a.  Pouring  area.  Diunng  the  first  stage 
of  production  (pouring),  approximately 
50%  of  MC  is  released  into  the  pouring 
tunnel.  This  amount  of  MC  is  exhausted 
through  a  mechanical  ventilation  system 
which  consists  of  three  blowers  located 
in  the  ceiling  of  the  pouring  tunnel  (Ex. 
7-217). 

The  design  and  configuration  of  tne 
exhaust  system  are  of  a  simple  type. 
Based  on  the  information  gathered 
during  the   ite  visit.  OSHA  has 


determined  that  if  the  de.-sign  parameters 
of  the  exhaust  system  are  calculated 
and  integrated  properly,  the  MC 
concentration  could  feasibly  be 
controlled  to  or  below  a  25  ppm 
exposure  level  (Ex.  7-217). 

To  verify  and  demonstrate  the 
technological  feasibility  of  controlling 
workers'  exposure  to  MC  vapors  emitted 
in  the  tunnel  during  pouring,  the 
following  simple  calculations  are 
performed: 

Annuel  Consumption  of  MC  (pounds/year/ 

facility)  (Bas«d  on  750.000  pounds/8 

facilities)  =  93.750 
Hourly  Consumption  (Based  on  252  workdays 

per  year  and  4  hour  work  shifts  per 

day)  =  93  pounds/hour 
50%  Loss  Rate  during  Pouring  in  the 

funnel  =  46.5  pounds/hour  OR  (0.775 

pound/minute) 

The  volume  of  air  required  to  dilute 
the  MC  in  the  tunnel  so  that  the 
concentration  does  not  exceed  the  25 
ppm  level  (assuming  least  efficient/ 
dilution  system) 

(0.775  Ib/min  X  456  g/lb  X  24.5  L/mo!e  X 10  • 
ppm)/(84.9g/molex28.37L/ft  'x25 
ppm)  =  143,789  CFM 

Based  on  the  prevailing  exposure  levels, 
and  since  the  specific  operation  visited 
had  an  exhaust  system  design  capacity 
of  44,000  CFM,  the  system  can  be 
regarded  as  properly  rated  and  designed 
to  achieve  approximately  81  ppm.  Since 
existing  available  exposure  data 
indicates  that  workers'  exposure  is 
centered  around  75-90  ppm,  it  would  be 
reasonable  to  regard  the  existing  system 
as  properly  functioning  according  to  its 
design  criteria.  However,  if  the  system 
was  designed  to  achieve  the  25  ppm 
level,  then  it  can  be  regarded  as 
imderrated  by  69%  of  the  appropriate 
capacity  (assuming  that  the  system  is 
still  functioning  at  its  design  capacity). 

Several  exposure  levels  collected  over 
a  number  of  years  were  provided  by  the 
firm  which  was  visited  by  OSHA.  Some 
of  these  exposure  levels  are  difficult  to 
assess  for  the  unknown  conditions 
under  which  the  samples  were  collected. 
However,  other  exposure  data  provided 
are  associated  with  a  reasonable 
amount  of  information,  which  was 
considered  during  this  technological 
feasibility  assessment.  These  are  listed 
as: 

1.  Breathing  zone  sample  yielded  an 
estimated  8  hour  TWA  exposure — (9/ 
24/85  plant  1) — Range  from  40-70  ppm. 

2.  Employee  breathing  zone  sample 
collected  before,  during  and  after 
pouring.  8  hour  TWAs  were  estimated, 
based  on  sample  results  and  estimates 
of  pre-pour.  pour  and  post-pour — (4/14/ 
87  plant  1)— Range  from  9-28  ppm. 


3.  Employee  breathing  zone  sample 
collected  before,  during  and  after 
pouring.  Most  employee  eight  hour  TWA 
was  estimated  to  be  less  than  50  ppm. 
Utility  man  and  cut-off  saw— (3/16/88 
plant) — Range  from  50-75  ppm. 

4.  Employee  breathing  zone  sample — 
(5/18/87  plant  5) — Range  from  4-38  ppm. 

5.  Employee  breathing  zone  sample 
yields  an  estimated  8  hour  TWA 
exposure  of  less  than  100  ppm — (8/7/86 
plant  6). 

Average  Range  of  the  Above 
Representative  Samples:  26-62  ppm  (Ex. 
7-207). 

In  this  assessment,  20%  was  added  to 
the  above  calculated  range  of  exposures, 
80  that  the  calculated  levels  resulting 
from  the  proposed  modifications  would 
be  regarded  as  reasonable  projections. 

Since  the  tunnel  has  two  open  sides, 
each  with  approximately  12x6  ft  (a 
total  of  144  ft  *),  that  allow  make  up  air 
to  exhaust  the  MC  vapor,  the  face 
velocity  at  each  open  side  of  the  tunnel 
should  be  approximately  1000  ft/minute, 
if  the  system  is  handling  the  143,789 
CFM.  For  the  existing  system  which 
handles  44,000  CFM,  the  face  velocity 
should  be  about  305  FPM. 

It  should  be  noted  that  the  above 
calculation,  demonstrates  the 
technological  feasibility  of  achieving  the 
desired  25  ppm  concentration  of  MC. 
This  calculation  was  based  on  dilution 
ventilation  which  is  the  least  efficient 
ventilation  system.  With  the  existing 
capacity  of  the  system  (44.000  CFM).  the 
25  ppm  level  can  be  achieved  through 
minor  modifications  of  the  exhaust 
system  inlets.  Such  modifications  may 
include  lowering  the  ceiling  and/or 
changing  the  configuration  and  the 
location  of  the  exhaust  inlets  (e.g.  using 
a  slot  exhaust  at  the  inner  perimeter  of 
the  tunnel). 

Another  feasible  control  measure  that 
would  contribute  to  increasing  the 
efficiency  of  the  tunnel's  exhaust  system 
is  the  implementation  of  appropriate 
work  practices.  Because  the  temperature 
inside  the  tunnel  is  higher  than  that  of 
the  outside,  and  because  the  MC  vapor 
density  is  almost  3  times  that  of  the  air, 
it  is  imperative  that  all  access  openings 
along  the  side  of  the  timnel  are  kept 
closed  when  they  are  not  in  use.  lliis 
type  of  work  practice  would  reduce  or 
eliminate  the  dispersion  and  escape  of 
the  MC  vapors  outside  the  tunnel 
confinement,  as  well  as  maintain  the 
drawing  e^iciency  of  the  makeup  air 
through  the  two  openings  (entrance  and 
exit)  of  the  tunnel.  This  work  practice 
would  also  contribute  to  the  reduction  of 
exposures  of  workers  who  are  stationed 
outside  the  tunnel. 
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During  the  site  visit,  it  was  observed 
that  the  operation  of  the  cutoff  saw 
released  excessive  MC  vapor  as  a  result 
of  rupturiog  of  the  closed  cells.  A 
feasible  control  measure  needed  to 
reduce  the  exposure  to  the  saw  operator 
is  to  provide  a  slot  exhaust  system 
mounted  on  the  guide  tracks  of  the  saw. 
This  slot  exhaust  system  would  be 
connected  to  the  exhaust  conduit  with  a 
fiexible  hose  to  allow  for  the  movement 
of  the  saw. 

Another  feasible  alternative  control 
measure  far  the  cutoff  saw  operator  and 
for  the  "paper  pull"  operator  is  to 
provide  fresh  air  islands  with  a  higher 
velocity  and  pressure  than  the 
remainder  of  the  tuiuiel.  Unless  the  air 
velocity  of  the  fresh  air  island  at  the 
workers'  breathing  zone  exceeds  the  MC 
contaminated  air  velocity  inside  the 
tunnel,  the  fresh  air  islands  will  be 
ineffective. 

The  control  of  MC  inside  the  tunnel 
should  be  regarded  as  the  principal 
approach  for  controlling  workers' 
exposure  in  the  remainder  of  the  work 
stations  (outside  the  tunnel).  This 
assessment  is  based  on  the  fact  that  50% 
of  the  consumed  MC  is  emitted  in  the 
tiumel  within  a  2-3  minute  duration; 
while  the  other  50%  of  the  consumed  MC 
is  emitted  during  2-3  hours  (rate  of 
release  of  less  than  l/lOOth  of  that  in  the 
tunnel). 

b.  Caring  and  cooling  stage.  After  the 
foam  (bun)  moves  outside  the  tunnel,  a 
vacuum  test  is  performed  to  determine 
the  adequacy  of  the  porosity  needed  to 
meet  the  customers'  desired 
specification.  The  operator  of  the 
vacuum  equipment  is  exposed  to  MC  at 
a  lower  concentration  than  those 
operators  who  are  required  to  perform 
their  duties  inside  the  tunnel. 

Since  ^  heat  generation  inside  the 
bun  (exothennic  reaction)  continues  for 
almost  2-3  hours,  cooling  the  bun  (heat 
dissipation)  is  accomplished  through  a 
single  layer  stacking  of  the  btms.  Heat 
dissipation  is  accomplished  through  air 
movements  between  and  surrounding 
the  single  layer  buns.  It  was  observed 
that  no  mechanical  ventilation  was 
provided  in  the  building  that  was  used 
for  cooling  the  buns.  Also,  the  building 
relied  only  on  natural  drafts  from  an 
opening  approximately  80  ft  wide  which 
allows  accessibility  to  the  forklrft.  To 
control  wortcers'  exposure,  the  building 
should  be  provided  with  a  mechanical 
dilution  ventilation  system  having  the 
same  capacity  as  the  tuimel's  exhaust 
system.  The  following  refiect  the  basis 
for  the  above  system  rating.  The  50%  of 
the  MC  consumed  which  is  released 
during  the  curing  and  cooling  stage 
(average  2.0  hours)  is  equivalent  to  3.1 
pounds  per  bun,  or  11.8  grams  per  bun 


per  minute.  Assuming  a  homogeneous 
rate  of  release  during  the  entire  120 
minutes  cooling/curing  time,  the 
maximum  rate  of  MC  release  during  the 
time  approaching  the  middle  of  the 
pouring  duration  (30  buns  released  fitnn 
the  timnel)  is  353  grains  per  minute.  The 
volume  of  air  per  minute  (air  flowrate) 
required  to  dilute  the  353  gm  of  MC  to 
achieve  the  desired  25  ppm  is: 

(353  g/minutex  24.5  L/moiexlO  *ppm)/  (84.9 
g/mole  X  25  ppm  X  28.37  L/ft  »)  =  143,789 
CFM 

The  locations  of  the  exhaust  fans 
needed  to  exhaust  the  building  should 
be  distributed  in  a  pattern  compatible 
with  the  layout  of  the  single  layer  bun, 
so  that  no  stagnant  air  pockets  would  be 
created. 

Since  the  two  principal  workers  in  the 
cooling/curing  building  are  the  crane 
and  forklift  operators,  an  alternative  to 
providing  a  mechanical  dilution 
ventilation  for  the  entire  cooling/curing 
building  would  be  to  equip  the  forklift 
and  the  crane  with  a  ventilated 
enclosure  provided  with  air  cleaning 
devices.  This  alternative  may  be 
regarded  as  the  preferred  feasible 
control  measure.  This  type  of  an 
enclosure  is  available  arid  proven  to  be 
effective  for  a  multitude  of  other 
contaminants.  Without  accurate  and 
representative  exposure  data  for  the 
crane  and  foriilift  operators,  a  judgment 
cannot  be  made  as  to  whether  the 
building  mechanical  ventilation  or 
equipment  (forklift  and  crane) 
enclosures  would  be  the  preferred 
control  method.  However,  either  of  these 
approaches  is  a  technologically  feasible 
control  measure. 

2.  Substitution 

MC  is  used  in  the  production  of 
flexible  foam  as  an  auxiliary  blowing 
agent  for  the  control  of  the  foam's 
density,  MC  and  Preon  are  comparable 
auxiliary  blowing  agents.  From  the 
production  technology  point  of  view, 
both  MC  and  Freon  would  result  in  a 
faster  foam  rise,  and  hence  produce  a 
lighter  or  lower  density  foam.  Currently, 
because  of  the  ozone  depletion 
phenomena,  althou^  Freon  and  MC  are 
technologically  comparable,  MC  is 
regarded  as  the  environmentally 
preferred  auxiliary  blowing  agent. 

During  OSHA's  meeting  with  officials 
from  the  visited  foam  producer,  it  was 
indicated  that  the  State  of  California  is 
contemplating  the  adoption  of  Rule  1175 
which  compels  the  foam  producer  to 
totally  eliminate  the  use  of  both 
auxiliary  blowing  agents  (MC  and 
Freon)  by  the  year  1994.  Further,  this 
rule  would  require  reduction  of  40%  of 
the  MC  emission  by  the  end  of  1990, 


As  a  part.t>f  the  plan  to  comply  with 
Rule  1175  (if  it  becomes  effective),  the 
technological  feasibility  of  chemical 
substitutes  is  currently  being 
investigated  by  foam  producers.  One  of 
the  chemicals  being  considered  for 
substitution  is  Aerolite  AG  (methyl 
chloroform)  produced  by  DOW 
Chemical.  Information  on  current  foam 
production  technology  indicates  that 
methyl  chloroform  can  be  regarded  as  a 
partial  substitute  or  partial  replacement 
for  MC.  Research  ie  currently  in 
progress  to  achieve  the  goal  of  total 
substitution. 

Among  other  substitutes  (partial)  are 
Ortegal  (produced  by  Goldshmidt 
Chemical),  Geolite  (produced  by  Union 
Carbide)  and  formic  acid.  Information 
gathered  during  the  field  visit  indicates 
that  Ortegal  is  regarded  as  a  softening 
agent  which  results  in  reducing  the 
volume  of  MC  required  to  achieve  the 
desired  density.  Geolite  is  only  at  the 
laboratory  stage,  and  no  information  is 
currently  available  on  its  feasibility  as  a 
partial  or  total  substitute. 

The  use  of  xylene  in  combination  with 
an  inert  gas  is  regarded  as  another 
feasible  substitute  for  MC.  However, 
there  are  concerns  for  the  technological 
limitations  related  to  the  release  of 
unreacted  TDI  when  the  foam  is  crushed 
to  open  the  closed  cells.  This  crushing 
process  is  required  for  the  production  of 
more  resilient  foam  {Ex.  7-207). 
Although  no  total  substitute  for  MC  is 
currently  available,  partial  substitutes 
will  reduce  both  the  MC  volume  and  its 
associated  exposure  levels 
proportionally. 

3.  Conclusion 

■  Workers'  exposure  in  the  foam 
production  facilities  could  be  controlled 
through  the  use  of  available  and  feasible 
control  systems.  Although  it  is 
technologically  feasible  to  provide 
dilution  ventilation  for  the  protection  of 
the  workers  in  the  pouring  timnel. 
providing  fresh  air  islands  for  each  of 
the  three  timnel  workers  (mixing  head 
operator,  cutoff  saw  and  paper  pull 
operator]  may  be  regarded  as  the 
preferred  control  method. 

Similarly,  instead  of  mechanically 
exhausting/ventilating  the  cooling/ 
curing  building,  providing  a  ventilated 
enclosure  equipped  with  air  clearing 
devices  may  be  regarded  as  the 
preferred  choice  for  the  control  of  the 
crane  and  forklift  operators'  exposures. 

Both  approaches  are  technologically 
feasible,  however,  no  decision  can  be 
made  with  regard  to  the  preferred 
control  method  for  a  particular  facility 
without  reliable,  elaborate  and 
representative  expos  ire  data.  Since 
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partial  substitution  is  feasible,  it  is 
reasonable  to  project  that  both  the 
volume  of  MC  consumed  and  its 
associated  exposure  levels  will  be 
reduced  proportionally. 

C  Aerosoh 

Methylene  chloride  is  used  as  a 
solvent,  co-solvent  and  vapor  pressure 
suppressant  in  the  aerosol  manufacture. 
The  advantages  of  using  MC  are 
included  in  the  production  technology 
section  (IV).  As  mentioned  previously, 
the  feasibility  of  engineering  controls  for 
the  reduction  of  workers'  exposure 
depends  mainly  on  the  physical  and 
chemical  characteristics  of  the 
substance  and  its  associated  production 
or  process  technologies. 

In  the  manufacture  of  aerosols  there  is 
only  one  major  source  of  MC  vapor 
emission  which  contributes  significantly 
to  workers'  exposure  to  MC  in  this 
industrial  sector.  MC  vapor  is  released 
when  charging  aerosol  cans  with  liquid 
MC,  using  a  metered  injection  pump. 
The  injection  tip  is  lowered  into  the  can 
and  the  metered  MC  volume  is  then 
added  to  the  paint  mix  in  the  can.  The 
extent  and  magnitude  of  workers' 
exposure  to  MC  during  the  can  charging 
is  a  function  of  the  area  of  the  can's 
charging  hole,  the  temperature  of  liquid 
MC,  the  lime  required  to  charge  the  can, 
and  the  capacity  and  efficiency  of  the 
exhaust  system.  Since  the  parameters 
influencing  the  extent  and  magnitude  of 
workers'  exposure  are  difficult  to 
modify,  with  the  exception  of  the  MC 
temperature  and  the  exhaust  system's 
capacity,  the  assessment  of 
technological  feasibility  will  be  focused 
on  these  two  elements. 

1.  Engineering  Modifications 

a.  Chilling  MC.  For  all  practical 
purposes  for  this  particular  operation, 
MC  concentration  (workers'  exposure  to 
MC)  is  dependent  on  its  vapor  pressure 
(VP)  which  varies  with  temperature.  At 
room  temperature  (20  °C/68  T)  the  VP 
of  MC  is  355  mm  Hg.  With  a  slight  rise  in 
MC  temperature  (e.g.  5  °C),  the  vapor 
pressure  increases  to  450  mm  Hg. 
Therefore,  it  is  reasonable  to  predict 
that  workers'  exposure  can  increase  by 
27%  as  a  result  of  increasing  the  MC 
temperature  5  °C  (from  20  'C  to  25  "C). 

Since  the  freezing  point  of  MC  is 
-142  T  (-97  °C).  controlling  workers' 
exposure,  through  lowering  the  vapor 
pressure  (cooling  or  chilling  the  liquid 
MC)  before  charging  the  can,  extends 
over  an  100  °F  temperature  range.  An 
incremental  or  slight  decrease  in  the 
temperature  of  MC  will  result  in  a 
proportional  decrease  in  workers' 
exposure  to  MC  vapors. 


The  vapor  pressures  associated  with 
lower  temperatures  clearly  demonstrate 
the  extent  of  reduction  in  workers' 
exposure  (provided  that  all  other 
variables  remain  unchanged).  For 
example,  at  77,  68,  20,  -8  and  -28  T. 
the  vapor  pressure  is  450,  355, 100,  40 
and  20  mm  Hg,  respectively.  It  is  clear 
that  a  moderate  chilling  effect  (lowering 
the  MC  temperature  from  room 
temperature  of  77  'F  to  20  'F)  will  result 
in  lowering  its  vapor  pressure  by  75%  (to 
less  than  25%  of  its  VP  value  at  the  room 
temperature).  That  is,  it  is  reasonable  to 
project  that  a  reduction  of  workers' 
exposure  equivalent  to  75%  will  be 
achieved  as  a  result  of  passing  the  liquid 
MC  through  a  chilling  coil  designed  to 
attain  20  °F  before  charging  the  can. 

The  chilling  coil  can  be  incorporated 
within  a  heat  exchanger,  where  both  the 
coil  and  the  exchanger  are  made  of  a 
non  corrosive  material  (i.e.  stainless 
steel).  In  such  a  process,  the  MC  will 
flow  through  the  coil  and  be  chilled 
within  the  heat  exchanger,  where  the 
"reservoir"  of  the  heat  exchanger  is  a 
separate  unit,  namely  a  chiller.  The 
chiller  can  be  made  out  of  aluminum 
since  it  only  contains  a  glycol-water 
chilling  solution  which  will  be  pumped 
into  the  heat  exchanger  to  allow  chilling 
of  the  MC  vapors  that  flow  through  the 
stainless  steel  coil.  This  process  of 
chilling  the  MC  vapors  is  technologically 
feasible. 

Certain  chillers  are  designed  to  meet  a 
wide  range  of  capacities  on  an  instant 
demand  from  zero  to  100%  capacity. 
This  flexibility  can  be  accomplished  by 
a  means  of  incorporating  a  dual  pump 
arrangement  and  storage  reservoir 
which  is  standard  on  a  variety  of 
chillers.  At  maximum  demand,  (100% 
capacity)  the  chiller  fluid  flows  from  the 
storage  reservoir,  to  the  system  pump,  to 
the  load  and  back  through  the 
recirculating  pump,  then  through  the 
chiller  evaporator  and  into  the  reservoir. 
On  a  zero  load,  the  fluid  bypasses  the 
cooling  load  system,  short  circuits 
through  the  bypass  check  valve  which 
opens  on  a  change  in  pressure 
differential,  and  then  flows  through  the 
recirculating  pump,  the  chiller 
evaporator  and  into  the  storage 
reservoir. 

Evidence  in  the  record,  Exhibits  (7- 
204  and  7-214),  indicated  that  chilling 
systems  for  lowering  liquid  MC 
temperature  are  technologically  feasible 
-and  available.  A  chilling  coil  having  the 
capacity  of  lowering  the  MC 
temperature  from  77  to  20  °F,  at  a  rate  of 
220  g/s,  (approximately  30.000  BTU/hr)  » 
will  result  in  lowering  the  MC  vapor 
pressure  and  its  associated  exposure 
levels,  by  more  than  75%. 


Since  field  gathered  information 
indicates  that  the  majority  of  current 
exposure  levels  range  from  11  to  67  ppm 
(with  the  exception  of  non-detectables 
and  outliers  '),  with  the  use  of  a  chilling 
coil  to  lower  the  MC  temperature  to  20 
*F,  workers'  exposure  levels  can  be 
expected  to  decrease  proportionally  by 
75%  (exposure  levels  will  range  from 
about  3  to  17  ppm).  This  reduction  in 
current  exposure  levels  is  based  solely 
on  lowering  the  temperature  from 
approximately  80  'F  to  20  'F.  That  is, 
further  reduction  in  MC  temperature, 
coupled  with  improvement  in  the 
capacity  and  configuration  of  the 
exhaust  system,  will  result  in  much 
lower  exposure  levels. 

b.  Exhaust  system  modification.  In 
addition  to  the  chilling  approach, 
workers'  exposure  can  also  feasibly  be 
controlled  through  minor  modifications 
or  improvement  in  the  capacity  of  the 
current  exhaust  system. 

Information  gathered  during  the  field 
visit  indicated  that  currently,  each  of  the 
three  injection  pumps  of  the  three 
operating  charging  conveyors,  is 
provided  with  an  exhaust  system 
consisting  of  a  slot  hood  with  an  area  of 
approximately  Z"  high  x  6"  wide  (0.083 
sq  ft).  Since  the  current  exposure  levels, 
as  indicated  before,  range  from  11  to  67 
ppm,  simple  extrapolation  indicates  that 
increasing  the  volume  of  air  currently 
exhausted  will  result  in  a  proportionate 
reduction  of  the  prevailing  workers' 
exposure  levels.  In  other  words,  if  the 
volume  of  air  is  increased  to  3.5  times 
that  of  the  current  exhaust  volume,  the 
current  exposure  level  is  expected  to 
decrease  proportionally,  to  below  25 
ppm. 

Since  the  area  of  each  slot  is  only 
0.083  sq  ft  (total  of  less  than  0.25  sq  ft  for 
the  3  slot  hoods),  the  required  amount  of 
exhaust  air  cannot  be  regarded  as 
significant.  Based  on  field  experience 
and  professional  judgement,  the  face  or 
slot  velocity  was  not  even  close  to  50 
fpm,  when  the  exposure  level  ranged 
kom  11  to  67  ppm.  Therefore,  achieving 
a  predetermined  exposure  level  can  be 
proportionally  extrapolated.  Using  the 
upper  range  of  the  exposure  level  of  67 
ppm,  increasing  the  exhaust  volume  of 
air  by  3  times,  will  reduce  workers' 
exposure  to  below  25  ppm.  The  volume 
of  air  required  to  achieve  the  above 
intended  reduction  can  be  quantified  to 
equal  3X0.25  sq  ft  X 100  fpm =75.0  CFM, 
a  minimal  increase  in  air  flow. 

Further  modifications  can  be  made  to 
the  configuration  of  the  slot  exhaust 
system,  such  as  but  not  limited  to, 
enlarging  the  dimensions  of  the  slot  so 
that  a  larger  area  (surrounding  the  can 
being  charged  with  MC)  can  be 
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exhausted.  This  modification  would 
increase  both  the  volume  and  velocity  of 
the  exhaust  air.  It  is  noteworthy  to 
mention  that  direct  drive  exhaust  fans 
are  more  efficient  because  they  are  not 
subject  to  belt  slippage. 

c.  Enclosing  the  conveyor.  All  of  the 
components  used  for  charging  and  filling 
the  aerosol  cans  are  assembled  on  a 
conveyor  (approximately  15  ft  long  and 
2  ft  wide),  liie  height  of  the  equipment 
used  for  valve  assembling,  crimping  and 
injection  pumps  (for  the  paint  or  MC)  is 
approximately  3  feet  A  simple 
enclosure  for  the  conveyor  can  be 
installed  and  exhausted  through  a 
downdraft  plenum  to  be  located  before 
the  explosion-proof  room.  This  is  a 
feasible  means  for  lowering  workers' 
exposure  to  MC. 

The  volume  of  air  required  to  exhaust 
the  conveyor  enclosure  is  4500  CFM 
(assuming  homogenous  MC 
concentration  in  the  conveyor  enclosure 
(15x2x3  ft),  and  having  50  air  changes 
per  minute).  Since  workers'  easy 
accessibility  to  the  injection  equipment 
is  highly  desirable,  the  enclosure  can  be 
made  of  overlapping  flexible  plastic 
strips.  The  same  overlapping  flexible 
plastic  strips  can  be  used  at  both  the 
entrance  and  exit  sides  of  the  conveyor 
provided  that  an  allowance  or  an 
opening  for  the  can  movement  is 
incorporated.  It  is  needless  to  indicate 
that  this  simple  control  approach  will 
not  only  provide  for  workers'  protection 
against  excessive  MC  exposure,  but  will 
also  provide  protection  against 
exposures  to  other  volatile  substances 
contained  in  the  paint  formulation. 
Additionally,  the  flexible  plastic  strips 
will  result  in  reducing  workers'  exposure 
to  noise  generated  by  the  conveyor, 
injection  pump  and  other  assembly 
equipment. 

2.  Substitution 

Another  feasible  method  of 
controlling  workers'  exposure  to  MC  is 
substitution.  A  non-MC  combination 
(methyl  chloroform,  acetone,  a 
hydrocarbon  propellent  and  pigment 
solvent)  is  currently  available  and  in 
use.  However,  research  is  still  in 
progress  to  achieve  more  technologically 
efficient  non-MC  substitutes. 

3.  Conclusion 

The  above  assessment  demonstrates 
the  availability  and  feasibility  of 
engineering  controls  that  would  limit 
workers*  exposure  to  MC  vapors  during 
the  aerosol  manufacturing  process. 

D.  Polycarbonate  Resin 

MC  is  used  as  a  process  solvent  in  the 
production  of  polycarbonate  resin.  It  is  a 
true  process  solvent  and  it  does  not 


enter  into  the  reaction.  Out  of  a  1,700 
person  woricforce,  only  60  workers  are 
exposed  to  MC. 

Polycarbonate  resin  is  produced  in  an 
enclosed  system  using  a  continuous 
process  as  described  in  the  process 
description  section.  Most  components  of 
the  production  equipment  are  located 
outdoors.  Therefore,  leaks  from  gaskets, 
pipe  couplings,  pumps,  valves,  sampling 
ports,  etc.  are  diluted  and  dispersed  into 
the  atmosphere.  Consequently,  exposure 
of  workers  to  MC  is  minimized,  as 
documented  in  the  record.  Exhibit  7-203. 
The  mean  concentration  levels  of  MC  in 
1988  and  1989  (16.0  and  18.3  ppm, 
respectively)  are  the  result  of 
implementing  several  feasible  control 
measures  such  as,  column  dryer 
technology,  upgrading  the  solvent 
recovery  system,  installing  MC  rupture 
disk  alarms,  substituting  standard  seals 
with  Teflon  seals,  upgrading  the 
ventilation  system  of  analytical 
facilities,  installing  magnetic  relief 
valves,  and  upgrading  the  automated 
instrumentation  to  allow  o^-site  (control 
room)  observation  of  the  Lexan 
production. 

Because  of  the  automation  of  this 
production  system,  workers  spend  very 
little  time  in  the  field  (in  the  vicinity  of 
production  equipment)  and  the  majority 
of  their  time  is  spent  in  the  control  room 
where  no  exposure  to  MC  exists. 

As  indicated  before,  sources  of 
workers'  exposure  to  MC  in  the 
production  facilities  of  polycarbonate 
resin  are  limited  to  leaks  from 
processing  equipment,  piping,  valves, 
tanks,  towers,  and  pumps.  However,  the 
two  main  sources  of  occupational 
exposure  to  MC  are  quality  control 
sampling  and  scheduled/unscheduled 
maintenance,  which  includes  the 
changing  of  filters  (Ex.  7-203). 

In  the  production  of  polycarbonate 
resin,  most  quality  control  sampling  is 
done  by  opening  valves  and  draining  the 
viscous  solution  to  flush  the  line  before 
samples  are  taken.  There  are 
approximately  fifty  discrete  points  of 
sampling.  Quality  control  sampling  is 
performed  manually  because  available 
automated  or  in-line  sampling  devices 
have  only  the  capability  of  monitoring 
chemical  characteristics  and  not 
physical  properties.  Polycarbonate 
quality  control  samples  must  undergo 
physical  property  testing  such  as  optical 
density. 

Currently  sampling  ports  are  equipped 
with  open  top  buckets  to  capture  the 
flushing  solution  that  must  be  drained 
before  the  quality  control  specimens  are 
sampled.  This  method  permits  the 
operator  to  observe  and  monitor  the 
flushing  of  the  sampling  lines.  The 
buckets  are  also  used  to  capture  any 


dripping  or  leaks  from  valves  after 
sampling  is  completed. 

The  second  source  of  worker  exposure 
is  during  filter  change,  which  is  regarded 
as  routine  or  scheduled  maintenance. 

1.  Engineering  Controls 

a.  Quality  control.  Reduction  of 
workers'  exposure  can  be  achieved  by 
installing  in-line  sampling  equipment  at 
the  various  locations  of  the  production 
facilities.  This  method  of  control  will 
limit  the  number  of  times  that  sampling 
is  done  in  one  day.  Information  gathered 
during  the  field  visit  indicates  that  the 
number  of  manual  sampling  times  per 
shift  will  be  reduced  from  25  to  only  1 
time  which  is  necessary  for  testing  the 
optical  properties  of  the  polycarbonate 
resin. 

Reduction  of  workers'  exposure 
during  the  manual  sampling,  which  is 
required  for  testing  the  optical 
properties,  can  be  achieved  by  providing 
a  cover  for  buckets  equipped  with  a 
receiving  funnel  having  an  elbow  in  the 
stem.  After  sampling,  a  small  aliquot  of 
water  can  be  used  to  provide  vapor 
blockage  at  the  elbow.  If  water  is  added 
to  the  bucket  and  is  used  to  flush  the 
funnel  and  fill  in  the  elbow,  MC  vapors 
will  be  confined,  and  workers'  exposure 
would  be  extensively  reduced.  This  type 
of  modification  is  simple,  can  be 
designed  and  built  on  site,  and  requires 
no  mechanical  ventilation. 

b.  Waste  transport.  Workers' 
exposure  during  waste  transport  is  the 
result  of  flushing  fluid  in  buckets  used 
for  manual  sampling.  This  exposure  can 
feasibly  be  reduced  through  the  use  of 
portable  and  enclosed  waste  tanks. 
These  portable  and  enclosed  waste 
tanks  could  be  mounted  on  dollies,  and 
equipped  with  funnels  having  an  elbow 
trap  in  the  stem,  similar  to  the  one 
described  above.  These  portable  waste 
tanks  could  also  be  provided  with  a  port 
to  pump  the  contents  to  the  formulation 
tank  through  a  closed  system,  in  lieu  of 
the  current  open  dumping  practice. 

2.  Maintenance 

a.  Unscheduled  maintenance.  Several 
pieces  of  equipment  are  available  to 
significantly  reduce  the  frequency  of 
performing  unscheduled  maintenance 
tasks,  and  consequently,  reduce 
workers'  exposure.  These  include 
scalless  pumps  and  magnetic  valves 
which  can  be  employed  within  the 
polycarbonate  resin  operation.  These 
pumps  and  valves  do  not  require 
frequent  maintenance,  and  consequently 
limit  workers'  exposure  to  MC. 
Reduction  in  maintenance  frequency 
will  not  only  contribute  to  the  reduction 
of  workers'  exposure  to  MC  but  will 
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also  reduce  exposures  to  other 
chemicals  associated  with  the 
production  of  polycarbonates. 

A  sealless  pump  that  can  be  employed 
is  the  magnetic  drive  pump.  OSMA 
realizes  some  of  the  limitations  on  the 
use  of  the  magnetic  drive  pumps. 
Polycarbonate  resin  production  involves 
pumping  high  volumes  (e.g.  150  gpm}  of 
viscous  fluid  and  at  high  pressures  (e.g. 
450  psi).  Current  technology  indicates 
that  no  magnetic  drive  pump  is  available 
that  has  a  capacity  to  move  a  viscous 
solution  with  a  pressure  of  400  psi  and  a 
flowrate  of  150  gpm.  However,  the 
magnetic  drive  pumps  can  be  used  for 
several  operations  involving  lower 
pressures  and/or  flow  rates  than  those 
indicated  above. 

Scheduled  preventive  maintenance 
and  prompt  repairs,  restricting  access  to 
areas  where  leaks  are  likely  to  occur 
and  regular  inspection  of  equipment 
where  leaks  may  occur  are  additional 
feasible  steps  that  can  contribute  to  the 
reduction  of  workers'  exposures. 

b.  Filter  replacement  (scheduled 
maintenance).  Another  source  of 
workers'  exposure  to  MC  occurs  during 
the  replacement  of  vacuum  filters.  The 
current  practice  is  to  purge  the  vacuum 
filters  before  they  are  replaced  in  order 
to  remove  any  MC  and  thereby  limit 
workers'  exposure.  Although  the  purging 
technique  is  effective,  additional 
reduction  of  workers'  exposure  can  be 
achieved  through  designing  a  portable 
canister  that  can  confine  the  spent  filter 
components.  The  current  practice  of 
leaving  the  spent  filters  exposed  during 
the  installation  of  the  new  filters  can  not 
be  regarded  as  an  acceptable  practice. 
This  canister,  since  it  does  not 
incorporate  any  sophisticated 
engineering  design  or  mechanical 
ventilation,  is  a  technologically  feasible 
control  technology. 

3.  Conclusion 

Although  available  information 
mdicates  that  workers'  exposure  is  far 
below  the  proposed  25  ppm  limit,  further 
reduction  could  be  achieved  through  the 
implementation  of  available  and 
technologically  feasible  control 
measures.  Workers'  e^^cposure  during 
quality  control  sampling  could  be 
reduced  through  the  design  and  use  of 
covered  waste  containers  provided  with 
a  water  filled  elbow  as  a  vapor  trap.  The 
same  principles  could  be  used  for 
designing  waste  transport  containers 
along  with  a  facility  to  pump  the  waste 
directly  to  process  tanks,  instead  of  the 
direct  dumping  practice.  During 
scheduled  filter  replacement,  the  use  of 
a  closed  canister  to  confine  the  vapor 
being  emitted  from  the  spent  filter  would 
contribute  to  the  reduction  of  workers' 


exposure.  Since  prevailing  exposure 
levels  are  currently  below  the  25  ppm 
proposed  limit,  no  modification  of 
engineering  controls  would  be  necessary 
for  the  promulgation  of  the  25  ppm  limit. 
Data  gathered  during  the  field  visit 
indicated  that  exposure  levels  achieved 
within  the  last  3  years  ranged  from  16.0 
to  4.5  ppm.  with  4.5  ppm  being  the 
prevailing  level  during  1990.  OSHA  is 
confident  of  this  assessment  since 
exposure  data  were  measured  by  two 
independent  methods.* 

Finally,  although  substitute  solvents, 
such  as  ethylene  dichloride.  are 
available  for  the  production  of 
polycarbonate  resin,  they  are  not 
desirable  because  of  their  flammability 
characteristics.  Therefore,  it  is  not 
necessary  to  assess  the  feasibility  of 
substitutes  at  this  time  (Ex.  7-203). 

Based  on  this  assessment  OSHA 
determined  that  there  would  be  no 
additional  engmeering  controls  or 
modifications  needed  for  the  purpose  of 
complying  with  the  proposed  standard, 
since  current  exposure  levels  are  below 
25  ppm. 

E.  Pharmaceuticals 

The  use  of  MC  in  the  pharmaceutical 
industry  started  in  the  1970*8  at  which 
time  it  was  used  as  a  substitute  for 
isopropyl  alcohol  and  carbon 
tetrachloride.  MC  was  the  choice 
solvent  In  pill  coating  because  of  its 
good  solvency  properties,  fast  rate  of 
drying  (evaporation)  and  safe  handling. 
Because  of  the  recent  health  concerns  of 
MC,  the  pharmaceutical  industry  has 
already  developed  an  aqueous  coating 
formula.  However,  MC  is  expected  to  be 
used  in  pill  coating  for  several  years 
until  all  of  the  necessary  data  required 
for  obtaining  the  approval  of  the  Federal 
Regulatory  Agency  (i.e.  FDA)  are 
secured  (Ex.  7-229). 

In  pill  coating,  there  are  five 
production  stages  during  which  MC  is 
released  into  the  air,  thus  contributing  to 
workers'  exposure.  The  first  stage  is  the 
coating  media  formulation  which 
consists  of  two  successive  steps,  mixing 
the  ingredients  and  preparing  the 
homogenizer.  Workers'  exposure  during 
the  first  step  is  caused  by  the  addition  of 
MC,  into  an  1000  gallon  mixing  tank 
which  contains  the  various  ingredients 
of  the  coating  formula.  The  mixing  tank 
is  provided  with  a  feeding  port 
approximately  2  feet  in  diameter.  A  half 
circle  portable  exhaust  slot  (2  inches  X 
18  inches)  equipped  with  a  flexible  hose 
connected  to  the  main  exhaust  blower  is 
used  to  control  the  MC  emission  during 
the  feeding  of  the  coating  ingredients 
into  the  mixing  tank. 

Workers'  exposure  during  the  second 
step  is  caused  by  the  stirring  of  MC 


during  the  preparation  of  the 
homogenizer  formula.  The  ingredients  of 
the  homogenizer  formula  (titanium 
dioxide  and  talc  powder)  are  slowly  and 
manually  added  to  a  pan  containing  MC. 
The  mix  in  the  pan  is  mechanically 
stirred.  The  addition  of  the  homogenizer 
components  and  the  stirring  process 
takes  place  in  an  open  face  hood  (5 
sided  hood)  equipped  with  a  4  inch 
exhaust  takeoff.  The  exhaust  port  is 
located  at  the  back  of  the  hood.  The  two 
1000  gallon  mixing  tanks  and  the 
homogenizer  hood  are  interconnected 
and  exhausted  by  one  blower. 

This  exhaust  blower  operates  at  80O- 
2,500  CFM  depending  on  the  number  of 
tanks  being  used  during  one  time.  That 
is,  if  one  mixing  tank  is  used,  the 
exhaust  volume  would  be  rated  at  2.500 
CFM.  On  the  other  hand,  if  both  mixing 
tanks  and  the  homogenizer  hood  are 
operated  simultaneously,  the  exhaust 
volume  at  each  of  these  three  pieces  of 
equipment  would  be  rated  at 
approximately  800  CFM. 

Normally,  the  above  two  steps  are 
performed  successively.  However, 
exposure  data  are  compiled  together 
without  indication  as  to  whether  one  or 
more  of  the  three  pieces  were  In 
simultaneous  operation.  Therefore, 
differentiation  between  the  independent 
contribution  of  each  source  could  not  be 
made.  The  combined  exposure  levels 
during  the  performance  of  these  two 
steps  were  ranging  from  4  ppm  to  124 
ppm,  with  an  arithmetic  mean  of  54  ppm. 
It  is  worth  mentioning  that  the  exposure 
levels  prevailing  before  the  installation 
of  the  above  described  exhaust  system 
ranged  from  7  to  218  ppm,  with  an 
arithmetic  mean  of  67  ppm  (Ex.  7-228). 

The  second  stage  of  the  pill  coating 
operations  consists  of  the  gravity  filling 
of  the  40  gallon  drum  with  the  already 
mixed  and  homogenized  coating 
formula,  which  is  contained  in  the  1.000 
gallon  mixing  tank.  The  current  drum 
filling  technique  relies  on  the  operator's 
attention  in  watching  the  movement  of 
the  float's  stem.  Without  concerted 
efforts  on  the  operator's  part,  overfilling 
the  drum  is  apt  to  occur,  unnecessarily 
exposing  the  operator  and  other 
workers,  who  are  stationed  in  the 
vicinity  of  the  drum  filling  station,  to  MC 
vapors. 

The  third  stage  of  the  pill  coating 
operation  consists  of  two  successive 
steps.  During  the  first  step,  the  filled 
drum  is  stirred  to  ensure  complete 
homogenize tion  of  the  coating  media. 
Currently,  the  stirring  is  performed 
without  using  exposure  control 
measures.  This  practice  requires  the 
unsealing  of  the  drum  by  removing  the 
tape  and  the  drum  cover,  and 
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substituting  the  cover  with  another 
cover.  The  latter  cover  is  provided  with 
a  notch  to  permit  the  insprtion  of  the 
mixer. 

The  second  step  consists  of  pumping 
the  coating  media  to  a  5  gallon  bucket. 
Following  the  completion  of  the  stirring 
process,  the  coating  media  is  pumped  to 
a  5  gallon  bucket  which  has  a  loose  lid. 
This  bucket,  also,  is  not  provided  with 
any  ventilation  or  control  system.  The 
combined  emission  from  both  steps  (i.e. 
stirring  the  drum  contents  and  filling  the 
bucket)  results  in  exposure  levels 
ranging  from  1.7  to  2.4  ppm,  with  an 
arithmetic  mean  of  2  ppm. 

The  fourth  stage  is  the  actual  spraying 
of  the  coating  media  inside  the  coating 
pan.  This  stage  is  regarded  as  a  closed 
system  and  has  insignificant 
contribution  to  workers'  exposure. 

The  fifth  stage  consists  of  flushing  and 
purging  the  transfer  lines  and  the 
pneumatic  pumps  with  MC.  This  stage  is 
regarded  as  the  most  significant  source 
of  workers'  exposure.  During  the 
performance  of  this  stage,  workers  are 
exposed  to  138  ppm  of  MC. 

1.  Engineering  Controls 

a.  Mixing  process — i.  Addition  of 
main  ingredients.  As  indicated  above, 
exposure  levels  before  the 
implementation  of  the  current  local 
exhaust  system  were  ranging  from  7  to 
218  ppm  with  an  arithmetic  mean  of  67 
ppm.  After  the  implementation  of  the 
current  exhaust  system,  the  range  of 
prevailing  exposure  levels  were  lowered 
to  about  V^  the  old  levels  (4-124  ppm) 
with  an  arithmetic  mean  of  54  ppm.  The 
current  exhaust  system  is  equipped  with 
one  blower  which  is  interconnected  to 
the  three  pieces  of  equipment  (i.e.  2 
mixing  tanks  and  the  homogenizer 
hood),  having  an  exhaust  capacity 
ranging  from  800-2,500  CFM.  Reduction 
of  the  prevailing  exposure  levels  can  be 
accomplished  by  three  various  means 
(Ex.  7-228). 

The  first  option  is  to  implement  strict 
and  appropriate  work  practices 
prohibiting  the  operation  of  the  three 
pieces  of  equipment  simultaneously. 
This  will  result  in  dedicating  the  total 
system  capacity  (2,500  CFM)  to  the  one 
piece  of  equipment,  hence  the  prevailing 
exposure  level  would  be  expected  to  be 
reduced  to  Va  of  its  current  value  (i.e.  Va 
of  54  ppm  or  17  ppm). 

The  second  option  is  recommended  in 
case  the  production  protocols  call  for 
the  necessary  operation  of  the  3  pieces 
of  equipment  simultaneously.  In  this 
case,  each  of  the  two  mixing  tanks  and 
the  homogenization  hood  would  need  to 
be  exhausted  separately,  by 
independent  blowers.  Therefore,  two 
additional  blowers  of  the  same  capacity 


(i.e.  2500  CFM)  would  need  to  be  added. 
This  modification  would  result  in  having 
an  independent  blower  for  each  of  the 
two  mixing  tanks  and  the 
homogenization  hood.  Therefore,  the 
prevailing  exposure  levels  are  expected 
to  be  lowered  to  Vs  of  their  current 
values  if  these  equipment  are  operated 
simultaneously. 

The  third  option  is  to  modify  the 
chiller's  cooling  capacity  of  the  water 
jacket  that  surrounds  the  mixing  tank. 
Currently,  the  chiller  has  a  capacity  of 
lowering  the  temperature  of  the  water  in 
the  cooling  jacket  to  40  °F.  If  the  cooling 
water  temperature  is  lowered  to  20  *F. 
the  vapor  pressure  (VP)  of  MC  will 
decrease  by  59%  (from  220  mm  Hg  to  89 
mm  Hg).  This  will  result  in  an 
approximate  proportional  decrease  of 
the  MC  concentration  (i.e.  from  54  to  22 
ppm). 

//.  Addition  of  homogenization 
ingredients.  In  addition  to  the  above 
indicated  approaches  of  providing  an 
independent  exhaust  blower  to  the 
homogenization  hood,  and/or  avoiding 
its  simultaneous  operation  along  with 
the  mixing  tanks,  further  reduction  of 
MC  vapors  released  during  the 
homogenization  process  can  be 
achieved  through  simple  and  minor 
modification  to  the  current  five  sided 
open  hood.  This  modification  may 
include  providing  the  front  side  of  the 
hood  with  a  curtain  made  of  flexible 
strips,  (disposable  material),  or  can  be 
made  of  a  sliding  glass  (sterilizable 
material)  door  to  provide  the  needed 
accessibility  to  the  homogenization  pan. 
The  above  modification  will  increase 
the  face  velocity  of  the  hood  and  reduce 
its  exposed  surface  area,  and  therefore, 
increase  the  exhaust  efficiency  of  the 
homogenization  hood. 

b.  Drum  filling.  Modifications  to  the 
current  technique  of  gravity  filling  of  the 
drums  can  be  achieved  using  modem 
filling  devices  equipped  with  automatic 
shutoff  valves.  In  addition,  the  current 
drum  fining  technique  uses  a  notched 
drum  lid  which  acts  as  an  open  source 
of  MC  vapor  release  from  the  drum 
during  the  filling  stage.  Examples  of 
these  modem  filling  devices  are 
described  in  detail  in  the  section  on 
"MC  Production".  If  a  modem  filling 
device  is  used,  the  current  need  for  the 
tape  sealing  of  the  drum  lid  will  be 
eliminated.  OSHA  realizes  that  minor 
modifications  to  the  filling  port  of  the 
drum  lid  will  be  needed.  These 
modifications  will  be  needed  to 
accommodate  the  insertion  of  the 
mixer's  blades  that  are  required  for  the 
stirring  of  the  drum  contents  (before 
transferring  the  coating  media  to  the 
coating  pans).  These  modifications  will 
not  only  reduce  or  eliminate  the 


potential  for  overfilUng  the  drum,  but 
will  also  eliminate  the  need  for  the 
operator  to  stand  at  a  close  proximity  to 
the  drum  being  filled. 

OSHA  realizes  that  even  with  the        i 
deficiencies  described  above,  the  I 

exposure  levels  were  ranging  from  13-14 
ppm.  If  these  levels  are  representative  of 
workers'  exposure  during  all  times,  none 
of  the  above  technologically  feasible 
control  approaches  would  need  to  be 
implemented.  However,  the  above 
feasibility  determination  is  intended  as 
a  broad  approach  for  reducing 
prevailing  exposure  levels  to  the 
maximum  technologically  feasible 
extent. 

c.  Stirring  and  transferring  coating 
media.  As  indicated  above,  in  the 
coating  department  there  are  two 
potential  sources  of  exposure.  The  first 
source  is  the  result  of  stirring  the  drum 
contents  to  ensure  the  complete 
homogenization  of  its  contents.  The 
second  source  is  the  result  of  pumping  a 
predetermined  aliquot  of  the  coating 
media  from  the  drum  to  the  five  gallon 
bucket.  Current  exposure  levels 
resulting  from  the  combined  two  sources 
do  not  represent  potential  concerns 
because  they  are  ranging  from  1.7  to  2.4 
ppm  with  an  arithmetic  mean  of  2  ppm. 
However,  the  techniques  employed 
during  these  two  steps  result  in 
unnecessary  exposures,  although  they 
appear  to  be  of  insignificant  magnitude. 

d.  Spraying  the  coating  media.  The 
potential  source  of  workers'  exposure 
during  this  stage  is  the  result  of  spraying 
the  coating  media  inside  the  coating 
pan.  The  total  consumption  is  104 
pounds  of  the  coating  media,  which 
contains  67.7%  MC,  per  hour,  or  70.4  lbs 
MC  per  hour.  This  amount  is  consumed/ 
sprayed  in  five  pill  coating  pans, 
yielding  31  liters  of  MC  vapor/min  per 
pan.  The  exhaust  system  of  each  pill 
coating  pan  is  rated  at  1,150  CFM  and 
operates  at  4"  HjO  negative  pressure, 
yielding  a  concentration  of 
approximately  950  ppm  in  the  exhaust 
effluent.*  This  negative  pressure  is 
judged  to  be  of  a  magnitude  which  is 
sufficient  to  prevent  leakage  from  the 
pan  into  the  work  environment. 
Therefore,  it  is  not  reasonable  to 
recommend  increasing  the  air  volume  of 
the  current  exhaust  system. 

In  summary,  exposure  levels 
measured  in  the  vicinity  of  the  coating 
pans  are  expected  to  be  generated 
primarily  during  the  flushing  of  the 
transfer  lines  and  the  associated 
pneumatic  pumps,  and  secondarily 
during  the  mixing  of  the  coating  formula 
while  in  the  drum  (before  transfer  to  the 
5  gallon  container).  An  additional  and 
insignificant  contributing  exposure 
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source  is  generated  during  the  in)ection 
cycle  from  the  loosely  covered  5  gallon 
containers.  Since  the  coating  pan  is 
equipped  with  an  exhaust  system  having 
a  rating  of  1.100  CFM  input  and  1.150 
CFM  output  and  operating  at  4"  HiO 
negative  pressure,  OSHA  believes  that 
these  operating  conditions  would  not 
result  in  any  appreciable  contribution  to 
workers'  exposure.  Therefore,  no 
engineering  modifications  are 
recommended  [Ex.  7-228). 

e.  Flushing  transfer  lines  and 
pneumatic  pumps.  The  most  significant 
source  contributing  to  workers' 
exposure  is  the  flushing  of  both  the 
transfer  lines  and  the  pneumatic  pumps. 
Exposure  levels  measured  were  138 
ppm.  Currently,  flushing  the  transfer 
lines  and  the  pumps  takes  place  in  the 
coating  room  with  no  exhaust  system 
provided  to  confine  the  vapors  of  MC 
Therefore,  providing  an  enclosure  to 
house  the  flushing  system  and  the 
containers  holding  the  flushing  solvent 
(MC)  would  be  the  appropriate  and 
techjiologically  feasible  control.  The 
enclosure  could  be  of  a  simple  design 
such  as  a  S-sided  hood  provided  with  a 
blower  having  a  capacity  of  500  CFM. 
The  blower  can  be  connected  with  a 
flexible  or  rigid  duct  to  the  downstream 
side  of  the  existing  coating  pan  blower. 

The  500  CFM  blower  rating  would 
maintain  a  minimum  face  velocity  of  80 
fpm  in  a  hood  having  approximately  a 
2  X  3  ft  face  opening.  This  size  of  the 
hood's  face  would  be  sufficient  to 
accommodate  the  equipment  to  be 
flushed  as  well  as  housing  the  40  gallon 
drum,  although  exposures  bom  this 
latter  source  as  discussed  above,  were 
determined  to  be  of  an  insignificant 
magnitude. 

Further,  the  80  ^m  face  velocity,  is 
sufficient  to  exhaust  the  vapors  emitted 
during  the  flushing  cycle  and  expected 
to  yield  exposure  levels  below  25  ppm. 
OSHA  realizes  that  makeup  air  passes 
through  HEPA  filters,  and  engineering 
discretion  should  be  exercised  to 
maintain  the  exhausted  air  volume  to  a 
minimum.  However,  since  the  flushing 
cycle  takes  place  very  infrequently  and 
for  a  very  short  duration  of 
approximately  19  minutes/shift,  OSHA 
does  not  expect  that  the  exhaust  blower 
will  be  operating  for  any  extended 
duration  beyond  the  necessary  time. 
That  is,  the  500  CFM  blower  will  be 
operated  for  approximately  15-30 
minutes  per  shift  totaling  a  maximum  of 
15,000  ft  *  per  shift  Consequently  the 
current  volume  of  makeup  air,  that  is 
being  provided  through  the  HEPA  filter, 
needs  to  be  supplemented  by  15000  ft  " 
per  shift. 


2.  Conclusion 

Achieving  exposure  levels  of  25  ppm 
or  below  has  been  demonstrated  to  be 
technologically  feasible  in  this  industrial 
segment.  There  are  two  operations  that 
need  to  be  modified  by  the  above 
described  feasible  engineering  and  work 
practice  controls.  The  first  operation  is 
the  mixing  of  ingredients  (i.e.  adding  the 
formula  ingredients  in  the  main  mixing 
tank  and  adding  the  homogenization 
ingredients  in  the  pan).  Achieving  25 
ppm  for  these  combined  operations 
could  be  accomplished  by  two  feasible 
options. 

The  first  option  is  to  implement  strict 
work  practice  procedures  to  prohibit 
simultaneous  operation  of  mixing 
equipment.  That  is,  dedicating  the 
available  exhaust  volume  of  2,500  CFM 
to  one  piece  of  equipment  at  any  one 
time.  To  achieve  this  objective,  the 
system  should  be  provided  with  gates  to 
redirect  the  exhaust  flow  to  the  desired 
piece  of  equipment. 

The  second  option  is  to  provide  two 
additional  blowers  to  ensure  that  each 
piece  of  equipment  (two  mixing  tanks 
and  homogenization  hood]  will  have  its 
own  independent  exhaust  blower  in 
case  that  production  protocols  require 
simultaneous  operation  of  more  than 
one  piece  of  equipment. 

The  second  operation  requiring 
engineering  modification  is  the  fiushing 
of  the  transfer  lines  and  the  pneumatic 
pumps.  Exposure  control  was 
determined  to  be  technologically 
feasible  through  providing  an  enclosure 
equipped  with  an  exhaust  blower  rated 
at  500  CFM. 

F.  Manufacturing  of  Paint  and  Paint 
Removers/Strippers 

The  main  solvents  currently  used  in 
paint  formulations  consist  of  mineral 
spirits  (petroleum  naphtha  products). 
Mineral  spirits  are  not  used  for  the 
purpose  of  removing  paint  or  as  paint/ 
varnish  removers  due  to  their  inability 
to  penetrate  the  cured  layer  of  paint 
efficiently.  That  is.  once  a  coat  of  paint 
is  applied,  it  reacts  with  oxygen  and 
forms  a  cross-linking  mechanism.  The 
paint  then  becomes  a  much  tougher 
polymer,  and  so  the  same  solvent  used 
to  formulate  the  paint  (e.g.  mineral 
spirits),  can  not  be  used  lo  remove  the 
paint  (Ex.  7-219). 

Currently,  MC  is  not  used  as  a  solvent 
in  the  manufacturing  of  paint  because  of 
its  undesirable  hfting  properties.  That  is, 
if  MC  is  used  in  the  formulation  of  paint 
and  fresh  paint  is  applied  over  an  old 
coating,  the  MC  in  Uie  fresh  paint  would 
lift  up  or  "remove"  the  old  coating.  This 
is  due  to  the  immense  solvent  potency  of 
MC.  The  resulting  coat  of  paint  would 


be  undesirable  in  terms  of  texture  and 
static  appearance.  Therefore,  MC  is 
currently  being  used  more  frequently  as 
a  paint/varnish  remover  (Ex.  7-219). 

MC  is  used  as  a  solvent  in  the  varnish 
remover  formulation  and  paint  remover 
(stripper)  formulation  because  it  has  the 
ability  to  separate  the  substrate  from  the 
coating  system.  The  paint  and  varnish 
remover  formulations  are  similar  in 
terms  of  MC  content  since  both  consist 
of  approximately  70%  MC  in  their 
formulations.  Methyl  chloroform.  CFC 
and  any  combination  of  dibasic  esters 
are  regarded  as  substitutes  for  MC.  but 
none  possess  the  desirable  penetration 
characteristics  of  MC  (Ex.  7-219). 

Two  production  methods,  the  single 
batch  manual  mix  and  the  multiple 
ingredient  mix.  are  used  to  prepare  paint 
varnish  removers  and  paint  stripping 
formulas.  The  following  is  a  description 
of  the  controls  that  are  currently  used 
for  each  production  method.  The  first 
method  (i.e..  single  batch  manual  mix)  is 
used  for  the  manufacture  of  paint 
varnish  removers.  The  second  method 
(i.e.,  multiple  ingredient  mix)  is  used  for 
the  manufacture  of  paint  stripping 
formulas.  This  second  method  involves 
the  pumping  of  multiple  ingredients 
through  a  piping  system  designed  to 
eliminate  the  manual  handling  of  the 
ingredients.  Ingredients  are  stored  in 
tanks  located  outdoors  and  are 
equipped  with  mixing  platforms  and 
steam  cleaning  lines  (Ex.  7-219.  7-218). 

1.  Engineering  Controls 

a.  Single  batch  mix  method.  As 
indicated  previously,  the  production 
method  for  varnish  removers  is  a  single 
batch  mix  process,  in  which  the 
components  or  the  ingredients  are 
normally  added  manually  to  the  mixing 
tank  with  the  exception  of  MC  which  is- 
pumped  and  metered  directly  into  the 
tank. 

The  mixing  tank  is  usually  located  in 
a  partially  open  area  (3  sided  canopy). 
The  tank  is  provided  with  a  2  X  2  ft 
opening  with  a  hinged  cover.  The 
workers'  exposure  duration  is  limited  tu 
the  time  required  to  manually  add  the 
ingredients  into  the  tank  (e.g..  cellosic 
thickener).  However,  since  no  worker  is 
required  to  be  stationed  at  a  close 
proximity  to  the  mixing  tank, 
appropriate  work  practices  are 
determined  to  be  of  critical  importance. 
Leaving  the  tank  opening  uncovered 
during  the  mixing  process  creates  an 
unnecessary  source  of  exposure.  It  was 
indicated,  during  the  OSHA  site  visit, 
that  exposures  at  this  location  as 
measured  by  a  3M  organic  vapor 
monitor  revealed  80  ppm  (TWA)  when  a 
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70%  MC  formulation  was  being 
processed. 

Workers'  exposure  in  this  paint 
varnish  remover  formulation  facility  is 
limited  to  two  sources.  The  first  source 
is  generated  during  the  manual  addition 
of  ingredients  into  the  mixing  tank.  The 
second  source  is  generated  during 
packaging  (filling  the  cans)  on  the 
conveyor. 

In  order  to  reduce  workers'  exposure 
from  the  first  source  (mixing  tank),  local 
exhaust  in  the  form  of  a  two  sided  slot 
hood  needs  to  be  installed  to  trap  thcf 
MC  emission  from  the  feed  opening  of 
the  mixing  tank.  An  alternative  to  this  is 
to  provide  a  ventilation  system  in  the 
form  of  a  fresh  air  island,  at  the  platform 
on  which  the  tank  operator  stands.  This 
system  would  reduce  workers'  exposure 
when  the  tank  is  opened  for  adding 
ingredients  or  performing  other  tasks.  In 
either  case,  strict  adherence  to  good 
work  practices  should  be  maintained. 

Good  work  practices  may  include,  but 
are  not  limited  to,  keeping  the  tank 
cover  closed  during  mixing,  and 
instructing  the  operators  not  to  lean  over 
the  tank  when  ingredients  are  being 
added  (Ex.7-219). 

A  double  sided  slot  hood  is  a 
technologically  feasible  method  for 
controlhng  workers'  exposure  at  the 
platform  of  the  mixing  tank.  The  current 
reliance  on  wind  effects  (dilution  or 
dispersion  of  MC  emission)  as  a  control 
practice  can  not  be  regarded  as  an 
acceptable  method  for  limiting  workers' 
exposure.  The  feasibility  of  controlling 
workers'  exposure  through  providing 
mechanical  ventilation  (e.g.,  a  double 
sided  slot  exhaust  hood]  can  be 
demonstrated  through  calculating  the 
volume  of  exhaust  air  required  to 
achieve  the  desired  reduction  in 
workers'  exposure. 

Q  =  3.7  X  4  ft  (length  of  slot)  x  100  FPM  (V) 
X  1  ft  (centerline  for  2  ft  tank  opening)  or 
1,500  CFM  total 

Workers'  exposure  at  the  can  filling 
conveyor  can  be  controlled  by  installing 
an  enclosure  in  the  form  of  a  canopy 
made  of  flexible  plastic  strips  so  that 
workers  maintain  their  accessibility  to 
the  can's  filling  equipment.  Since  the 
filling  of  the  can  takes  place  on  an  open 
conveyor  which  is  approximately  15  ft 
long  by  2  ft  wide,  and  the  height  of  the 
filling  pump  is  less  than  3  ft  high,  and 
since  the  MC  vapor  is  approximately 
three  times  heavier  than  air.  a  simple 
enclosure  for  the  conveyor  can  be 
installed  and  exhausted  through  a 
dovimdraft  plenum.  This  is  a 
technologically  feasible  means  for 
lowering  workers'  exposure  to  MC  at 
this  location. 


The  volume  of  air  required  to  exhaust 
the  conveyor  enclosure  (assuming 
homogenous  MC  concentration  along 
the  total  length  of  the  conveyor]  can  be 
approximate)  byQ  =  15f^x2ftx3fl 
X  50  air  dianges  per  minute  »  4.500 
CFM,  As  indicated  before,  to 
accommodate  workers'  easy 
accessibility  to  the  filling  pump,  the 
enclosure  can  be  made  of  overlapping 
flexible  plastic  strips.  These  strips  can 
be  used  at  both  the  entrance  and  the 
exit  sides  of  the  conveyor  provided  that 
an  allowance  or  an  opening  for  the  can 
movement  is  incorporated.  This  flexible 
and  simple  enclosure  will  not  only 
provide  for  worker  protection  against 
excessive  MC  exposure,  but  will  also 
provide  protection  against  exposure  to 
other  volatile  substances  contained  in 
the  paint  remover  formulation. 
Additionally,  the  flexible  plastic  strips 
will  result  in  reducing  workers'  exposure 
to  noise  generated  by  the  conveyor, 
filling  pimip  and  can  sealing  equipment. 

b.  Multiple  ingredients  mix  method. 
As  indicated  previously  this  second 
method  is  used  to  manufacture  paint 
stripping  formulas.  In  this  method,  the 
mixed  formula  is  prepared  by 
simultaneous  pumping  of  the  various 
ingredients.  After  mixing  is  completed, 
the  tnixed  formula  is  pumped  into  an 
open  tank  which  is  located  indoors.  The 
filling  tank,  which  was  observed  by 
OSHA  during  this  site  visit,  is  currently 
not  provided  with  any  controls  or  a 
cover.  One  of  the  reasons  indicated  for 
not  covering  the  tank  is  the  need  for  the 
operator  to  continue  monitoring  the 
level  of  the  fluid  (paint  stripping  media] 
to  ensure  a  continuous  supply  to  the 
filling  lances  (Ex.7-218). 

Reduction  in  workers'  exposure, 
resulting  from  MC  vapor  escaping  from 
the  open  tank,  can  be  achieved  by 
providing  the  tank  with  a  valve  and  a 
flotation  device.  These  devices  are  to  be 
connected  in  a  series  with  the  main 
pump.  Whenever  the  fluid  drops  below  a 
certain  level,  the  valve  will  open,  and 
replenish  the  consumed  fluid.  These 
simple  devices  will  eliminate  the  need 
for  the  operator  to  physically  monitor 
the  fluid  level  in  the  tank.  Consequently, 
there  will  be  no  need  to  maintain  the 
tank  uncovered. 

Further  reduction  of  workers' 
exposure,  especially  during  the  hot 
weather,  can  be  achieved  by  providing 
the  tank  with  a  heat  exchanger  and  a 
chilling  coil.  OSHA  realizes  that  the 
tank  temperature  cannot  be  lowered 
extensively,  since  lowering  the 
temperature  will  result  in  increasing  the 
fluid  viscosity.  This  may  render  the  fluid 
to  be  too  viscous  to  be  pumped. 
However,  in  the  summer  months  where 
the  temperature  can  exceed  100  *F, 


chilling  the  tank  to  66  *F  will  result  in 
significant  reduction  of  MC  evaporation 
rate.  Reduction  of  the  temperature  from 
100  'F  to  68  'F  will  be  associated  with 
reduction  of  MC  vapor  pressure  from 
approximately  690  mm  Hg  to  350  mm 
Hg.  Consequently,  this  wiU  result  in  the 
proportional  reduction  of  workers' 
exposure  (i.e..  approximately  50%) 
without  affecting  the  ability  to  pump  the 
fluid. 

2.  Conclusion 

The  above  assessment  for  both 
production  methods  reflects  the 
availability  and  technological  feasibility 
of  engineering  controls  that  would  limit 
workers'  exposure  to  MC  vapors  during 
both  steps  (i.e.,  mixing  and  canning). 

G.  Paint  Stripping 

Three  methods  are  used  in  the 
furniture  stripping  industry,  the  flow-on 
system,  the  hand  application,  and  dip     i  . 
tank  method.  ' 

Each  method  has  unique 
characteristics,  and  therefore,  workers' 
exposure  and  their  associated  controls 
vary  significantly,  | 

1.  Engineering  controls 

a.  Flow-on  system.  The  standard  size 
of  the  MC  tank  for  the  flow-on  operation 

is  10'  X  4',  with  a  slight  decline  to  allow 
strif^ing  fluids  to  be  channeled  through 
a  drainage  trough  back  into  a  storage 
container  for  reuse.  Usually,  ventilation 
is  achieved  through  a  local  exhaust 
system  provided  with  four  slots,  one 
located  at  each  side  of  the  tank  (Ex.  7- 
231). 

Stripping  fluid  (72%  MC)  contains 
paraffin  wax  added  as  a  retardant  to 
lower  the  evaporation  rate  of  MC  (Ex.  7- 
231).  As  observed  by  OSHA  during  the 
site  visit,  workers'  exposures  occur 
during  the  performance  of  the  following 
successive  tasks. 

During  the  first  task,  stripping  fluid  is 
pumped  from  a  55  gallon  drum  to  a  four 
gallon  holding  can,  by  placing  the 
applicator  brush  into  the  drum  and 
pumping  the  fluid  into  the  can.  The  fluid 
is  then  pumped  from  the  four  gallon  can 
to  a  brush  applicator.  After  applying  the 
fluid  with  the  brush  applicator,  a  few 
seconds  are  allotted  for  solvent 
penetration  and  blistering  of  the  paint. 

During  the  second  task,  the  operator 
uses  a  putty  knife  to  scrape  the  paint  or 
varnish  from  the  furniture.  Some 
stubborn  paint  may  require  the  use  of 
additional  coats  of  stripping  fluid  and/or 
the  use  of  a  wire  brush  or  steel  wool  to 
expose  the  wood  grain. 

During  the  third  task,  the  operator 
uses  a  squeegee  to  push  the  excess 
stripper  and  the  waste  that  was 
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removed,  down  through  the  drainage 
port  in  the  tank  and  into  the  trough, 
where  it  is  collected  back  into  the  four 
gallon  can  for  recirculation.  Through  thf 
recirculation,  the  stripping  fluid  is 
continually  used,  until  it  reaches  a 
heavy  consistency  that  renders  its 
usefulness  for  the  removal  of  paint  or 
varnishes  obsolete.  The  consumed 
stripping  fluid  is  stored  in  unsealed 
containers  provided  with  a  large  hole 
cut  out  of  the  top  to  allow  the  stripping 
fluid  to  drain  into  it.  The  stripping  fluid 
that  was  previously  used  for  varnishes 
is  reused  to  strip  painted  furniture.  At 
any  one  time  there  may  be  as  many  as 
three  or  four  such  containers  being 
stored  under  the  stripping  tank  at  a 
close  proximity  to  the  worker  (Ex.  7- 
231). 

At  one  of  the  facilities  visited  by 
OSHA.  a  10'  X  4'  table  was  provided 
with  an  exhaust  system  with  a  capacity 
of  1,500  CFM.  According  to  established 
and  published  engineering  design 
criteria,  this  exhaust  system  handles 
approximately  V^  to  V4  of  the 
appropriate  capacity  (if  the  125  CFM/ft  • 
is  used  as  recommended  in  the  design 
criteria).  This  design  criteria  yields  67 
fpm  capture  velocity,  which  is  verj'  close 
to  the  minimum  velocity  required  for 
operations  releasing  vapors  with 
practically  no  velocity.  OSHA's 
assessment  is  based  on  published  data 
indicating  that  50  fpm  is  the  minimal 
capture  velocity  for  vapors  in  lateral 
hoods  in  undisturbed  locations.  It  would 
be  reasonable  to  consider  the  movement 
of  the  operator  at  the  table  as  a  source 
of  a  slight  draft,  for  which  an  additional 
10-25  fpm  increase  in  the  capture 
velocity  would  be  desired.  Therefore, 
60-75  ^m  capture  velocity  is  needed  for 
this  type  of  system.  Clearly,  the  system 
currently  in  use  in  this  facility  is 
underrated,  and  needs  to  be  upgraded 
by  increasing  its  capacity  from  1,500 
CFM  to  5,000  CFM,  an  increase  of  3.500 
CFM. 

The  above  described  engineering 
modifications  would  increase  the 
capacity  by  3.33  times  the  current 
volume.  Therefore,  it  is  reasonable  to 
predict  that  the  modified  system  will 
reduce  prevailing  exposure  levels  by  the 
same  factor.  That  is,  technologically 
feasible  controls  would  result  in 
reducing  MC  concentration  from  the 
current  prevailing  exposure  level  of  70 
ppm  to  21  ppm.  This  reduction  in 
workers'  exposure  is  the  product  of 
implementing  simple  engineering 
modifications  required  to  upgrade  the 
system  so  that  the  minimum  design 
criteria  can  be  met. 

Further  reduction  could  be  achieved 
through  implementing  other 


modifications  as  well  as  employing 
appropriate  work  practices  as  discussed 
below.  For  example,  the  open  face  cans 
contribute  significantly  to  workers' 
exposure.  Cans  could  be  designed  in  a 
manner,  such  that,  they  are  connected  to 
the  table,  so  that  the  vapors  that  come 
oiT  are  directed  up  into  the  trough  where 
the  exhaust  slot  will  capture  them. 
Further,  cans  should  be  capped  off  while 
they  are  not  in  use.  An  alternative 
exposure  control  method  would  be  to 
provide  a  turntable  to  be  mounted  inside 
the  stripping  tank,  where  furniture 
pieces  can  be  placed  on  the  turntable 
and  rotated.  The  turntable  inside  the 
stripping  tank  will  allow  operators  to 
maintain  their  position  at  a  fixed 
location.  This  approach  will  facilitate 
providing  a  fresh  air  supply  at  the 
workers'  fixed  location.  Providing  an 
exhausted  grated  floor  upon  which 
workers  can  be  stationed,  when 
performing  their  tasks,  would  further 
contribute  to  achieving  the  desired 
reduction  in  workers'  exposure. 

b.  Hand  stripping.  Although  the 
majority  of  the  work  is  performed  using 
the  flow-on  system,  hand  stripping  may 
become  necessary  for  specific  pieces  of 
furniture  having  complex  details  that 
render  the  earlier  method  ine^ective.  In 
the  hand  stripping,  the  stripping  fluid  is 
applied  with  a  brush  and  allowed  to 
penetrate  for  a  while.  The  loosened 
paint  coat  is  scraped  off  using  a  wire 
brush  or  putty  knife.  The  waste  material 
removed,  including  the  stripper,  is  then 
placed  into  another  can  to  be  disposed 
of  later.  The  stripping  fluid  is  only 
applied  to  small  areas  at  a  time.  While 
the  stripping  fluid  is  penetrating  one 
area,  the  operator  begins  coating  a 
second  area.  Once  this  second  area  is 
coated,  the  first  area  is  then  scraped. 
Care  is  taken  not  to  be  leaning  over  the 
area  of  first  coverage  while  covering  the 
second  area. 

This  operation  takes  place  in  the  same 
room  as  the  flow-on  system,  and 
occasionally  just  outside  of  the  room.  At 
the  site  visited  by  OSHA.  there  was  no 
ventilation  available  for  this  operation. 
A  typical  operation  will  take  anywhere 
from  45  minutes  to  an  hour.  Hand 
stripping  consumes  approximately  33.3 
gallons/year  (Ex.  7-231).  Assuming  a 
homogeneous  daily  consumption,  the 
maximum  evaporative  loss  of  MC  is 
0.017  gallon/hour.  This  is  equivalent  to 
18.9  liters/hour  *  of  MC  vapors.  This 
volume  of  MC  vapors  generated  in  a  24 
X  30  X  9  ft  work  room  •  will  result  in 
approximately  20  ppm.  if  5  air  changes 
per  hour  are  provided.  This 
technological  feasibility  determination 
is  based  on  using  dilution  ventilation 
which  is  known  to  be  the  least  effective 


control  system.  This  dilution  ventilation 
system  would  require  only  one  fan 
having  a  capacity  of  550  CFM. 

c.  Dip  tanks.  The  dip  tank  system  is 
commonly  used  for  stripping  old  paint 
from  metal  parts.  Although  MC  is  the 
dominant  paint  stripping  media 
currently  in  use.  there  are  several 
substitutes  available,  all  of  which  have 
the  same  effectiveness  as  MC.  Examples 
of  these  substitutes  are  methanol, 
acetone,  and  toluene.  Even  with  the 
effectiveness  and  low  volatility  of  these 
substitutes,  their  use  is  not  common  and 
is  undesirable  because  of  their  high 
flammability  rate.  Most  dipping  tanks 
are  not  provided  with  proper  ventilation 
systems.  Control  of  workers'  exposure  is 
limited  only  to  providing  hinged  covers 
for  the  tank  to  confine  the  vapors  during 
blistering  of  the  paint. 

Exposure  data  indicating  the  extent 
and  magnitude  of  the  problem  are  not 
extensive.  However,  available 
information  indicates  that  a  typical 
dipping  tank  having  dimensions  of  10  x 
4  X  4  ft.  is  located  in  a  30  X  40  X  15  ft 
room  (500  m  ').  Depending  on  the  type  of 
objects  being  stripped  and  the 
"stubbornness"  of  the  paint  layers 
desired  to  be  removed,  an  average  of  5 
gallons  is  lost  through  evaporation  daily 
(per  8  hour  shift).  This  volume  of  MC 
loss  indicates  that  the  use  of  dilution 
ventilation  would  not  be  a 
technologically  feasible  means  of 
control  for  workers'  exposure.  The 
infeasibility  of  dilution  ventilation  is  due 
to  the  need  for  an  extremely  high 
volume  of  air.  The  682  liters/hour  of  MC 
vapors  released  in  a  500  m  '  room  with 
15  air  changes  will  result  in  a  final 
concentration  of  90.9  ppm.  In  order  to 
achieve  a  level  of  25  ppm, 
approximately  60  air  changes  per  hour 
will  be  required.  Therefore,  it  is  evident 
from  the  above  calculation,  that  local 
exhaust  ventilation  should  be  regarded 
as  the  preferred  control  method.  Further, 
the  efficiency  of  the  local  exhaust 
method  could  be  substantially  increased 
by  implementing  minor  modifications 
such  as  electrical  switches.  Electrical 
switches  can  be  used  to  activate  the 
exhaust  system  whenever  the  tank 
covers  are  removed.  The  design  of  this 
system  is  more  efficient  since  operators 
are  not  stationed  in  the  vicinity  of  the 
dipping  tank  all  of  the  time.  Also,  during 
the  blistering  duration,  the  hinged 
covers  are  kept  closed,  hence  there  is  no 
need  to  operate  the  exhaust  system. 

2.  Conclusion 

Engineering  modifications  to  current 
control  systems  are  technologically 
feasible  for  all  of  the  three  types  of  paint 
stripping  operations.  The  technological 
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feasibility  of  implementing  engineering 
controls  to  reduce  workers'  exposure 
from  the  current  standard  to  the 
proposed  level  of  25  ppm  is  further 
demonstrated  by  increasing  the  capacity 
of  an  existing  exhaust  system,  and 
implementing  modifications  to  work 
practices  and  equipment  layout.  These 
modifications  in  engineering  and  work 
practice  controls,  and  equipment  layout 
resulted  in  lowering  workers'  exposure 
to  MC  from  340-1726  ppm  (average  812 
ppm)  to  22-35  ppm  (8  hr.  TWA  averages 
18  ppm).  At  one  furniture  stripping 
facility,  the  feasibility  of  achieving  the 
proposed  25  ppm  through  engineering 
and  work  practice  controls  was  further 
emphasized  by  the  statement.  "*  *  * 
exposures  can  be  further  reduced  by 
improving  the  design  of  the  rinse  area 
and  by  limiting  the  workers'  access  to 
the  drum  containing  the  stripping 
solution  (Ex.  7-247). 

//.  Degreaaing  and  Metal  Cleaning 

Exposures  from  vapor  degreasing 
originate  from  vapors  rising  past 
condensation  coils  (most  likely  due  to 
underrated  capacities  of  condensation 
coils).  The  vapors  are  emitted  from  parts 
that  may  contain  liquid  MC  in,  or  on 
them,  upon  removal  from  the  degreasing 
tank  (trapped  condensed  vapors),  from 
spraying  liquid  MC  onto  parts  with  a 
spray  lance  (splattering),  from  leakage 
of  pipes  and  pumps  that  carry  the 
solvent,  during  cleaning  of  tanks,  and/or 
from  implementing  improper  techniques 
and  work  practices. 

Workers'  exposures  could  be 
controlled  through  the  implementation 
of  the  following  technologically  feasible 
engineering  and  work  practice  controls. 
Local  exhaust  is  the  primary  engineering 
control  for  reducing  exposures  to  MC 
vapors.  Depending  on  the  size  of  the 
tank  and  it's  associated  exposed  area  of 
the  liquid  MC,  either  of  two  types  of 
slotted  hoods  can  be  used.  The  first  is 
the  one  sided  slotted  hood  and  the 
second  is  a  multiple  sided  (including  full 
perimeter)  slotted  hood.  Either  of  these 
two  types  of  hoods  should  be  provided 
with  make  up  air  in  the  form  of  a 
sweeping  apron  or  push  pull  system,  so 
that  the  exhaust  efficiency  of  the  system 
can  be  maximized  and  maintained 
throughout  the  operational  duration. 
Design  criteria  for  these  types  of  control 
systems  are  readily  available,  and  their 
implementation  has  proven  to  be 
effective  for  the  reduction  of  workers' 
exposure  to  MC. 

1.  Engineering  Controls 

a.  Mechanical  ventilation.  The 
ventilation  system  observed  on  an  open 
top  vapor  degreaser.  at  the  facility 
visited  by  OSHA,  was  a  down  draft 


system  %vith  a  slotted  hood,  located 
around  the  perimeter  of  the  tank.  The 
degreasing  tank  has  dimensions  of  10'  X 
5'  X  12'  (length  X  width  x  depth)  and 
was  equipped  with  a  slotted  hood 
having  a  13.000  CFM  design  capacity 
(Ex.  7-233). 

Evaluating  the  current  capacity  of  the 
system  indicates  that  the  system  ia 
underrated  by  a  factor  of  2.85.*  The 
prevailing  exposure  level  of 
approximately  80  ppm  reveals  that 
engineering  modifications  to  the  system 
to  meet  the  proper  design  criteria  are 
expected  to  reduce  these  prevailing 
levels  proportionally  (i.e.  reduce 
exposure  levels  to  28  ppm).'  The 
appropriate  design  criteria  that  yields  a 
system  capacity  of  37.000  CFM  is  based 
on  the  assumption  that  all  system 
components  (e.g.  condensation  coils  and 
refrigerated  fi^e  board)  are  designed, 
rated,  and  functioning  properly. 

b.  Condensation  and  refrigerated 
freeboard  coils.  Condensation  coils  are 
the  most  important  component  on  a 
vapor  degreaser.  When  coils  are 
properly  functioning,  they  confine  MC 
vapors  below  the  freeboard  by 
condensing  hot  vapors  on  their  cool 
surfaces.  Further  reduction  in  emissions 
can  be  achieved  when  a  refrigerated  coil 
is  attached  at  the  freeboard  above  the 
condensation  coils.  These  devices  assist 
in  reducing  solvent  loss  and  workers' 
exposure,  and  are  not  meant  to  be  used 
alone  to  control  the  vapor  level,  but  in 
conjunction  with  condensation  coils  to 
help  reduce  the  vapor  release  into  the 
work  environment  (Ex.  7-234).  Using 
only  condensation  coils,  resulted  in 
exposures  ranging  from  179  to  219  ppm 
(Ex.  7-233). 

With  a  refrigerated  coil  attached  to 
the  freeboard,  the  MC  concentration 
was  lowered  by  55%.  yielding  exposure 
levels  ranging  from  80  to  100  ppm.  The 
cooling  water  temperature  of  this  system 
was  not  properiy  conditioned,  (i.e.  inlet 
and  outlet  water  temperatures  were  68*F 
and  lOO'F.  respectively).  Further 
reduction  in  exposure  levels  can  be 
achieved  through  lowering  the  cooling 
water  temperature  (Ex  7-233). 

One  of  the  major  problems 
responsible  for  the  excessive  workers' 
exposure  is  the  lack  of  the 
understanding  of  the  chemical  and 
physical  characteristics  of  MC.  When 
water  at  ambient  temperature  (68°F) 
enters  condensing  coils  and  then  exits  at 
100°F.  (nearly  the  boiling  temperature  of 
the  solvent),  the  condensation  efficiency 
of  the  coils  will  be  extremely  reduced, 
and  consequently  high  levels  of 
exposures  will  prevail.  Simple 
extrapolation,  considering  the  MC  vapor 
pressure  at  100*F.  indicates  that  by 


feeding  a  chilled  fluid  (e.g.  brine  or 
water  and  glycol  mix)  at  20*F  and 
exiting  at  60*F.  the  relative  vapor 
pressure  of  MC  would  decrease  by 
67%  *.  yielding  an  exposure  level  of 
approximately  26  ppm.  That  is. 
incorporation  of  this  technologically 
feasible  modification,  without  upgrading 
the  mechanical  exhaust  system 
previously  discussed,  will  result  in 
reducing  the  current  prevailing  exposure 
of  80  ppm  to  26  ppm.  When  combined 
engineering  modifications,  (i.e. 
upgrading  the  exhaust  system  capacity 
and  implementing  the  chilled  water 
system),  are  incorporated,  the  prevailing 
exposure  level  will  be  reduced  to 
approximately  9.1  ppm  ((80  X  0.325)/ 
2.85). 

The  above  indicated  feasible 
reduction  in  exposure  levels  (i.e.  through 
modifications  to  the  exhaust  system, 
incorporating  a  refrigerated  coil,  and 
using  a  chilled  solution  in  the 
condensation  coil),  can  only  be 
maintained  if  an  appropriate  preventive 
maintenance  program  and  work 
practices  are  properly  implemented, 

c.  Maintenance.  Preventive 
maintenance  is  critical  for  efficient 
operation  of  exhaust  systems.  The 
system  should  be  checked  regularly  for 
proper  operation  of  the  fan  (e.g.  belt 
tension,  direction  of  blade  rotation, 
unbalanced  blades  *  *  *  etc.).  Loose 
belts  on  drive  systems  can  cause 
extreme  reduction  in  fan  speed,  which 
consequently  results  in  decreasing  the 
volume  of  exhaust  air.  as  well  as  wear 
and  tear  on  both  the  fan  and  the  motor. 
Proper  functioning  of  fans  can  be 
checked  through  measuring  slot 
velocities  against  the  design  criteria. 
Further,  checking  and  repairing  leaks, 
collapsed  piping,  and  blockage  are  the 
main  components  of  good  maintenance 
practices  which  are  essential  for 
reduction  of  workers'  exposure. 

2,  Work  Practices 

If  automatic  nozzles  are  not  available 
and  manually  operated  spray  lances  are 
used,  spraying  should  be  performed 
below  the  vapor  level.  Spraying  above 
the  vapor  level  will  cause  turbulence 
and  will  result  in  excessive  exposure  in 
the  work  area.  If  the  pressure  on  spray 
nozzles  is  not  properly  adjusted  and 
maintained  to  provide  adequate  rinsing 
action,  splattering  and  consequently 
excessive  and  uimecessary  exposure 
will  result.  Overloading  baskets  in  open 
top  vapor  degreasers  should  be 
prohibited.  'TJfie  basket  which  enters  the 
tank  with  the  parts  should  be  carefully 
lowered,  so  that  the  basket  does  not  act 
like  a  piston  which  will  force  MC  vapors 
out.  Workers  should  be  trained  to 
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arrange  the  parts  appropriately,  so  that 
vapors  are  not  trapped  in  and  between 
parts.  If  this  is  not  possible  due  to  the 
shape  of  the  parts,  then  drain  holes, 
instead  of  the  tilting  practice,  should  be 
incorporated  in  the  design  of  the  parts  to 
allow  any  liquid  MC  to  drain  off  before 
the  removal  of  the  basket  from  the  tank. 
If  tilting  is  necessary,  it  should  be  done 
below  the  vapor  level.  The  speed  of 
raising  and  lowering  of  the  basket 
should  not  exceed  11  ft/min  (Ex.  7-234). 

3.  Alternative  and  Supplemental  Control 
Measures 

a.  Isolation.  Isolation  is  a 
technologically  feasible  approach  for  the 
control  of  workers'  exposure.  The  use  of 
a  monorail  degreaser  lends  itself  to  the 
desired  isolation  and  achieves 
significant  reduction  of  workers' 
exposure.  In  this  system,  parts  are 
carried  in  and  out  by  conveyor  hooks 
through  small  openings  in  the  wall  of  the 
building.  The  employees  load  and 
unload  parts  onto  the  hooks 
approximately  15  to  20  feet  away  from 
ihe  degreaser.  To  demonstrate  the 
effectiveness  of  this  isolation  approach, 
8  vapor  degreaser  that  uses  water  at 
ambient  temperature  in  the 
condensation  coils  (from  the  same 
source  as  the  open  top  batch  vapor 
degreaser  previously  discussed), 
coupled  with  a  refrigerated  coil  device 
results  in  workers'  exposure  in  the  range 
of  10  to  11  ppm.  That  is,  the  simple 
isolation  of  the  degreaser  resulted  in 
low  exposures  without  the  aid  of  any 
mechanical  ventilation  system.  Exhaust 
systems  are  necessary  to  provide 
workers  with  protection  during  periods 
of  time  spent  in  the  degreasing  room  for 
the  removal  of  parts  that  have  fallen  off 
the  hooks,  emergency  situations,  or 
during  the  cleaning  and  maintenance  of 
the  degreaser  (Ex.  7-233). 

b.  Vapor  confinement.  The  biggest 
problem  for  the  exhaust  system  is  the 
disturbance  of  air  from  in  and  around 
the  tank.  To  help  eliminate  poor  capture 
efficiency  due  to  disturbances  of  the  air 
ilow  pattern,  an  enclosure  could  be 
designed  for  the  open  top  vapor 
degreaser.  A  canopy  with  a  telescopic  or 
flexible  duct  can  be  attached  to  the 
cnain  hoist  that  lowers  the  basket  of 
parts  into  the  tank.  When  the  basket  is 
lowered  into  the  tank,  the  canopy  will 
he  lowered  simultaneously,  such  that, 
when  the  basket  is  in  the  tank  the 
canopy  will  cover  the  tank,  hence 
preventing  vapors  from  escaping  to  the 
workers'  breathing  zone.  The  canopy 
can  be  made  of  a  clear  material  allowing 
operators  to  observe  the  basket  in  the 
tank.  Clove  ports  can  be  attached  to  the 
canopy,  so  that  operators  will  be  able  to 
insert  their  hands  through  the  canopy 


into  MC-resistant  rubber  gloves,  to 
facilitate  rinsing  the  parts  with  the  spray 
lance.  The  canopy  will  not  only  reduce 
workers'  exposure  through  the 
confinement  of  MC  vapors  within  the 
tank,  but  will  also  reduce  exposure  of 
workers  who  are  stationed  in  the 
vicinity  of  the  tank.  It  should  be  noted 
that  suifncient  clearance  between  the 
canopy  and  the  tank  should  be 
maintained  to  allow  for  air  to  enter  the 
exhaust  system,  otherwise  excessive 
negative  pressure  will  develop  and 
render  the  exhaust  system  ineffective. 
This  canopy  will  also  keep  operators 
from  leaning  into  the  tank  unnecessarily 
and  exposing  themselves  unnecessarily 
to  excessive  MC  concentrations. 

4.  Substitution 

Aqueous  cleaning  as  a  substitute 
process  is  currently  available  and  in  use 
in  some  facilities.  However,  there  are 
some  limitations  on  the  degree  of  the 
parts'  cleanliness  which  affects  the 
acceptance  of  their  subsequent 
processing  (e.g.  painting,  soldering, 
welding).  Research  is  in  progress  to 
develop  a  detergent  that  will  sufficiently 
clean  parts  for  painting.  However, 
environmental  consideration  for  water 
purification  deserves  special  attention. 
Although  aqueous  cleaning  may  not  be 
suitable/proper  for  all  types  of 
degreasing,  it  is  technologically  feasible 
for  various  degreasing  operations,  such 
as  printed  circuit  boards  (Ex.  7-233). 

5.  Conclusion 

A  feasible  engineering  modification  of 
the  current  capacity  of  the  exhaust 
system  has  been  demonstrated  to  result 
in  extensive  exposure  reductions. 
Supplemental  engineering  controls  (i.e. 
using  a  refrigerated  coil  and  chilled 
solution)  have  been  demonstrated  to 
result  in  further  reduction  of  exposure 
levels.  The  combined  modifications 
would  yield  approximately  90% 
reduction  in  the  current  exposure  levels 
(from  80  ppm  to  9  ppm).  Further, 
appropriate  work  practice  controls  and 
implementation  of  preventive 
maintenance  should  be  incorporated  as 
an  integral  part  of  the  feasible  control 
measures,  so  that  the  system's 
effectiveness  can  be  maintained. 

/.  Cellulose  Triacetate  Fiber  and  Film 
Base  Production. 

1.  Cellulose  Triacetate  Fiber. 

The  technological  feasibility 
assessment  is  limited  to  controls 
applicable  to  the  manufacturing  of 
cellulose  triacetate  film  base.  Since  only 
one  manufacturer  of  triacetate  fibers 
currently  uses  MC.  OSHA  regards  this 
as  evidence  of  the  feasibility  of  MC 


substitution  in  this  industrial 
application.  Therefore,  no  engineering 
determination  is  needed  since  other 
producers  have  successfully  converted 
their  production  processes  to  be 
compatible  with  the  substitute. 

2.  Cellulose  Triacetate  Photographic 
Film  Base 

a.  Production  processes  and  exposure 
levels.  Methylene  Chloride  (MC)  is  used 
as  a  solvent  to  dissolve  cellulose  i 
triacetate  pellets  for  making  ' 

photographic  film  base.  MC  is  used 
because  of  its  low  flammability  as  well 
as  its  low  order  of  chemical  reactivity 
and  fast  evaporation  rate.  There  are  two 
main  processes  in  the  making  of  the 
cellulose  triacetate  film  base.  These 
processes  are  dope  preparation  and  roll 
coating  (Ex.  7-235). 

/.  Dope  preparation.  MC  is  used  to 
dissolve  the  cellulose  triacetate  pellets. 
The  solution  is  conditioned  with 
plasticizers  and  other  solvents  to 
produce  the  dope.  Impurities  in  the  dope 
are  removed  by  several  successive 
filtration  processes  (i.e.  continuous 
screen  filter,  continuous  wash  press, 
transfer  and  multipress  Hlters).  The 
dissolution  of  the  triacetate  pellets  and 
the  successive  filtration  processes  are 
carried  out  in  a  closed  system.  The 
filtered  dope  contains  60%  to  65%  MC  by 
weight  (Ex.  7-235). 

Workers'  exposure  during  dope 
production  occurs  during  preparation  of 
crude  dope  (dissolving  cellulose 
triacetate  pellets  in  MC),  dressing  filters 
(changing],  unscheduled/scheduled 
maintenance  and  leaks  from  pumps  and 
transfer  lines.  Exposure  levels  measured 
during  crude  (unflltered)  dope 
preparation  ranged  from  6  to  75  ppm 
(geometric  means)  with  38%  of  the 
samples  below  25  ppm  (Ex.  7-235). 

The  filtration  process  starts  by 
passing  the  freshly  prepared  crude  dope 
through  a  continuous  screen  filter.  The 
cleaning  of  the  screen  is  performed 
through  reverse  flow  or  back  flushing. 
The  flushing  solvent  which  carries  the 
coarse  contaminants  (that  are  being 
released  from  the  screen  during  the  back 
flushing  cycle),  is  pumped  to  the  solvent 
recovery  operation.  The  continuous 
screen  filter  is  a  permanent  and  sealed 
filter  and  therefore,  its  contribution  to 
workers'  exposure  is  very  limited  (Ex.  7- 
235). 

The  dope,  after  passing  through  the 
continuous  screen  filter,  to  remove  flber 
contaminants,  is  piped  to  the  continuous 
wash  press  Alter.  "The  wash  press  filter 
consists  of  a  cartridge  frame  holding  the 
filter  plates  on  which  the  filter  pads  are 
mounted.  The  total  wash  press  filter 
assembly  (cartridge  frame,  fUter 
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mounting  plates  and  filter  pads)  are 
housed  in  a  cylindrical  filter  shell  (Ex.  7- 
235). 

Workers'  exposures  to  MC  occur 
during  the  dressing  of  the  wash  press 
filter  (removing  the  old  filter  pads  from 
the  plates  and  replacing  them  with  new 
pads).  There  are  three  tasks  performed 
during  filter  dressing  which  result  in  MC 
vapor  release  and  contribute  to  workers' 
exposure.  Currently,  these  tasks  are 
performed  without  purging  the  filter 
housing,  hence  all  confined  MC  vapors 
are  released  to  the  work  environment. 
The  first  task  is  unbolting  and  removing 
the  cover  of  the  cylindrical  filter  shell/ 
housing.  The  second  task  is  lifting  out 
the  MC  saturated  filter  cartridge  from 
the  filter  shell  with  a  hoist,  and  allowing 
the  excess  MC  liquid  to  drip.  This  is  the 
most  serious  source  of  workers' 
exposure,  since  there  are  no  controls  in 
place  to  confine  the  MC  drippings  and 
their  associated  vapor  release.  The  third 
task  is  the  removal  of  the  old  filter  pads 
from  the  mounting  plates.  Workers' 
exposures  occur  as  the  result  of  MC 
evaporation  from  the  wet  pads.  Removal 
of  the  old  pads  must  be  performed  while 
the  pads  are  still  wet,  because  if  dried, 
the  pads  will  adhere  to  the  mounting 
plates  and  their  removal  will  be  difficult 
and  time  consuming.  The  combined 
exposure  level  that  prevails  as  a  result 
of  performing  the  continuous  wash  press 
filter  dressing  is  160  ppm  (geometric 
mean). 

The  Altered  dope  from  the  continuous 
wash  press  filter  undergoes  two 
additional  stages  of  purification, 
transfer  and  multipress  filtration. 
Although  there  are  some  variations  in 
the  size,  configuration,  methods  of 
disassembling,  assembling  and 
compressing  the  filter  pad  as  well  as  the 
purpose  of  the  filtration  process,  sources 
of  workers'  exposure  during  the 
performance  of  these  tasks  are  similar  to 
those  described  above  (i.e.  continuous 
wash  press  filter  dressing).  Exposures 
measured  during  changing  the  transfer 
filters  and  multipress  filters  were  200 
and  120  ppm  (geometric  mean  values), 
respectively  (Ex.  7-235). 

//.  Roll  coating.  Workers'  exposures  to 
MC  vapors  in  the  roll  coating  process 
occur  at  two  operations,  the  casting  of 
the  film  base  and  solvent  recovery 
operation. 

(A)  Casting  of  film  base.  In  the  film 
base  casting  operation,  the  filtered  dope 
is  piped  to  the  receiving  hopper  of  the 
coating  machine.  The  dope  is  then 
spread  across  a  rotating  polished  metal 
wheel.  As  the  coating  wheel  rotates,  MC 
and  other  solvents  are  evaporated  from 
the  dope  inside  the  casting  machine 
enclosure.  At  the  completion  of  one  turn, 
the  formed  fi  m  base  is  stripped  off  the 


wheel  and  conveyed  through  the  curing 
station  for  further  solvent  evaporation 
by  hot  recycled  air  with  a  temperature 
of  121-138  'C.  The  cured  film  base  is 
wound  onto  a  core  and  is  moved  to 
another  section  for  inspection, 
packaging  and  further  processing  to 
produce  photographic  products.  The  roll 
coating  process  is  housed  in  an 
enclosure  maintained  under  a  slightly 
positive  pressure  to  prevent 
contaminant  intrusion  into  the  machine 
housing  (Ex.  7-235). 

The  major  source  of  employee 
exposure  to  MC  vapors  in  the  roll 
coating  operation  is  the  evaporation  of 
MC  inside  the  coating  machine 
enclosure,  and  the  subsequent  MC  vapor 
release  when  access  doors  and  windows 
are  opened  during  routine  maintenance 
(scheduled/unscheduled  and  product 
rescue  activities).  The  maintenance 
activities  include  wheel  and  dope 
hopper  cleaning  and  trouble  shooting. 
The  rescue  activities  include  tie-on 
sheets  to  the  threading  strap,  trimming 
edge  and  performing  other 
miscellaneous  adjustments.  These 
activities  are  performed  through  access 
doors  and  windows.  Workers'  exposure 
occurs  as  a  result  of  MC  vapor  release 
from  the  machine  enclosure  which  is 
maintained  under  positive  pressure  (Ex. 
7-235). 

(B)  Solvent  recovery.  In  the  solvent 
recovery  operation,  vapors  of  MC  and 
other  solvents  are  recovered  (condensed 
and  purified)  for  reuse  in  the  dope 
preparation  (dissolving  cellulose 
triacetate  pellets).  The  evaporated 
solvents  are  ducted  from  the  film  casting 
machine  enclosure  to  the  heat 
exchanger  in  the  solvent  recovery 
section  by  two  air  handling  systems. 
These  are  housed  in  the  film  base 
casting  section.  The  condensed  solvents 
are  purified  by  distillation.  The  effluent 
containing  the  uncondensed  MC  (about 
3%  of  the  total  consumption)  is 
withdrawn  from  this  recovery  section, 
and  returned  to  the  film  base  casting 
machine  enclosure  for  the  purpose  of 
maintaining  the  desired  positive 
pressure  inside  the  film  casting 
enclosure  (Ex.  7-235). 

Employee  exposure  in  the  solvent 
recovery  section  is  caused  by  leaks  of 
the  effluent  containing  uncondensed 
MC.  The  combined  effects  of  MC  release 
in  both  the  casting  of  film  base  and  the 
solvent  recovery  result  in  exposures 
from  20-50  ppm  with  63%  of  the  samples 
being  below  25  ppm  (Ex.  7-235). 

b.  Engineering  controls.  Current 
control  strategies  for  reducing  workers' 
exposure  include  machine  and  enclosure 
retrofit,  upgrading  ventilation  systems  to 
direct  solvent  vapors  away  from  the 
workers'  breathing  zones  and  to  provide 


fresh  makeup  air.  providing  permanent 
or  portable  local  exhaust  systems  during 
the  performance  of  high  exposure  tasks 
(e.g.  filter  dressing  and  maintenance 
activities),  and  upgrading  solvent 
recovery  capacity  to  reduce  the  release 
of  uncondensed  MC  vapors.  Air- 
supplied  respirators  are  used  to  reduce 
peak  exposure  during  filter  dressing 
operations.  Since  current  engineering 
controls  do  not  sufficiently  reduce 
workers'  exposure  to  MC  vapors,  the 
dressing  of  the  transfer  filter  occurs  in  a 
nearby  enclosed  dressing  station.  This 
station  is  equipped  with  a  temperature 
controlled  air  supply  and  exhaust 
system,  which  directs  the  air  flow 
downward  and  away  from  workers' 
breathing  zones.  The  dressing  of 
multipress  filters  is  done  on  a  movable 
table  equipped  with  a  local  exhaust 
system.  Employees  are  required  to  use 
air-supplied  respirators  for  additional 
protection  while  handling  spent  filter 
pads.  At  the  completion  of  filter 
dressing,  spent  filter  pads  are  placed  in 
fiber  drums  for  incineration  (Ex.  7-235). 
Most  maintenance  activities  involve 
exposure  to  the  process  equipment, 
often  in  hard  to  reach  spaces,  where 
conventional  exhaust  systems  would  not 
fit.  A  portable  ventilation  unit  was 
designed  and  placed  in  service  in  the 
production  building.  Table  3 
summarized  the  engineering  controls 
and  protective  equipment  used  in 
dressing  operations  (Ex.  7-235). 

Table  3.— Engineering  Controls  a 
Protective  Equipment 


Draning 

Engineenng  cootrois  and 

opoTBtions 

protective  equpmant 

Continuous  and 

Portable   5,000   CFM   ventilation; 

Wash  Press 

operation     performed     outside: 

Filters. 

cartridge  respirator  available  but 

ttieir  use  «  nol  mandatory 

Transfef  FMlefs... 

5,000  CFM  down  draft  ventilation 

at  work  area;  av-supplied  respi- 

rator worn  at  worker  discretion 

Multipress 

6.000  CFM  down  draft  venuiation 

Filter*. 

at  work  ber>cti;  air-suppl«d  res- 

pirators are  available  tor  some 

tasks 

/.  Leaks  from  transfer  lines,  pumps 
and  air-MC  effluent  conduits.  Control  of 
workers'  exposures  that  result  from 
leaks  from  transfer  lines,  pumps  and  air- 
MC  effluent  conduits  can  feasibly  be 
achieved  through  several  means. 
Replacement  of  seal-pumps  with 
magnetic  drive  pumps  will  result  in 
substantial  reduction  of  repair 
frequency  and  most  likely  elimination  of 
leaks.  I.eaks  from  seams  (connected 
joints)  in  air-MC  effluent  conduits  can 
be  feasibly  eliminated,  or  at  least 
reduced  by  welding  the  joints  or  scaling 
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the  leak  sources  using  plastic-silicon 
caulking.  Further  reduction  in  exposure 
levels  due  to  leaks  can  be  feasibly 
achieved  throu^  early  leak  detection. 
Helium  leak  detection  devices  are 
available  and  can  be  used  to  determine 
the  amount  and  the  source  of  leakage. 

//.  Dope  production,  dressing  of 
filters— -{AJ  Use  of  Mobile  Confinement 
Canisters.  Currently,  the  filter  dressing 
is  performed  in  the  field  without 
appropriate  purging  of  the  filter 
canister/housing  before  its  opening. 
Decreasing  the  time  duririg  which  the 
top  of  the  niter  canister  remains  open 
will  also  result  in  substantial  reduction 
of  workers'  exposure.  In  order  to  reduce 
the  amount  of  MC  vapor  released  during 
filter  changing,  the  filter  canister  should 
be  purged  with  air  or  an  inert  gas.  The 
purged  effluent  should  be  directed  or 
ducted  to  the  MC  recovery  system. 
Providing  a  half  circle  exhaust  slot, 
connected  to  the  exhaust  blower  by  a 
means  of  a  flexible  hose,  will  enable  the 
worker  to  unbolt  the  filter  canister  top 
under  controlled  conditions.  Design 
criteria  for  determining  the  exhaust 
system  capacity  are  available,  and  have 
proven  to  be  effective  for  controlling 
emission  or  vapor  release  from  similar 
operations. 

The  oirrent  technique  of  lifting  the 
spent  filter  cartridge  and  allowing  it  to 
drip  in  the  work  area,  and  replacing  the 
filter  pads  at  the  site,  should  be 
discontinued.  Workers'  exposure 
resulting  from  performing  these  tasks 
can  be  controlled  through  confining  the 
MC  emission  in  a  portable  filter  canister 
that  can  be  mounted  on  casters  for  easy 
mobility.  Upon  lifting  the  spent  filter 
cartridge,  it  can  be  set  or  placed  inside 
the  portable  canisters,  and  the  canister 
top  can  immediately  be  positioned  to 
cover  or  confine  any  MC  vapors  that 
can  be  potentially  released  into  the 
work  environment.  During  the 
replacement  of  the  spent  filter  pads,  the 
use  of  a  preassembled  filter  cartridge,  to 
be  inserted  in  the  filter  shell  would 
eliminate  the  need  for  the  workers  to 
perform  their  duties  in  an  uncontrolled 
field  environment.  This  would  only 
require  the  purchase  of  a  spare  filter 
frame  and  filter  plates.  The  mounting  of 
the  fresh  filter  pads  on  the  spare  filter 
plates,  and  assembling  them  on  the  filter 
frame  can  be  safely  performed  in  "an 
office  like"  environment  with  no  need 
for  control  systems,  since  the  potential 
for  exposure  to  MC  is  non-existent. ' 

The  removal  of  the  spent  dry  filter 
pads  from  the  mounting  plates  can  be 
feasibly  achieved,  without  subjecting 
the  workers  to  unnecessary  exposure, 
through  one  of  two  means  (dry  and  wet 

ethod).  In  the  dry  method,  the  dry  filter 


pads  are  subjected  to  a  hot  air  stream  to 
soften  and  loosen  the  filter  pads  for  their 
easy  removal.  If  the  hot  air  stream 
method  is  proven  to  be  ineffective  to 
loosen  the  dry  spent  filter  pads,  the  wet 
method  can  be  used.  In  this  method.  MC 
or  preferably  other  safer  solvents  can  be 
used  to  wash  out  the  dry  dope  from  the 
spent  filter  pads.  The  addition  of  the 
solvent  can  be  performed  in  the  portable 
canister  which  already  houses  the  spent 
filter  cartridge.  Further,  the  portable 
canister  would  be  provided  with  feed 
and  discharge  ports,  so  that  the  wash- 
out solvent  can  be  pumped,  (under 
closed  system  conditions),  to  the 
distillation  operation  for  recovery.  In 
this  case,  a  waste  drum  equipped  with 
self-closing  covers,  would  be  needed  to 
confine  the  release  of  solvent  vapors 
from  the  spent  filter  pads  which  are 
removed  from  the  mounting  plates. 
Purging  the  mobile  canister  with  an  inert 
gas/air,  after  completing  the  pumping  of 
the  wash-out  solvent,  must  be  performed 
before  opening  the  canister  for  removing 
the  spent  filter  pads.  No  information  on 
the  possibility  of  using  a  disposable 
filter  cartridge  assembly  is  currently 
available. 

(B)  Modification  to  the  filter  dressing 
room.  Technologically  feasible 
modifications  to  the  design  of  the 
exhaust  and  makeup  air  systems  of  the 
filter  dressing  room  can  also  achieve  the 
desired  redaction  of  exposure  levels.  If 
the  dressing  room  is  provided  with  an 
exhaust  system  in  the  form  of  a  grated 
floor,  and  makeup  air  slots  are 


distributed  uniformly  and  in  a  manner    y'^i 

of  ai/,      (receiving  container]  equipped  with  an 


that  maintains  a  vertical  direction 
then  the  released  vapor  will  be 
exhausted  at  the  floor  level,  while  a 
continuous  fresh  air  flow  will  be 
available  at  the  workers'  breathing 
zone. 

The  current  available  exhaust  system 
of  5,300  CFM  is  sufficient  to  provide  166 
air  changes  per  hour  (dressing  room 
volume  12  X  20  X  8  ft).  However, 
because  of  the  inefficiency  of  the  fresh 
air  supply  distribution,  the  inability  to 
maintain  the  shortest  distance  to  the 
exhaust  slot,  and  the  ineffectiveness  of 
maintaining  high  velocity  make-up  air  to 
overcome  or  force  the  MC  vapors 
downward,  the  current  workers' 
exposure  levels  are  excessive,  and  need 
to  be  reduced  through  the 
implementation  of  the  above  indicated 
technologically  feasible  control 
approaches. 

Assuming  an  evaporation  loss  of  2 
gallons,  or  approximately  15  pounds  per 
hour,  when  filter  dressing  is  performed, 
and  assuming  that  the  available  5,300 
CFM  function  is  dilution  ventilation, 
(which  the  least  efficient  control 


system),  prevailing  exposure  levels 
would  be  approximately  288  ppm.*  It 
should  be  noted  that  this  concentration 
results  from  homogeneous  dilution 
which  is  unrealistic.  In  other  words, 
there  is  a  likelihood  that  the 
concentration  at  workers'  breathing 
zones  exceeds  the  calculated  288  ppm 
level. 

A  downdraft  exhaust  system  with  an 
overhead  high  velocity  of  fresh  makeup 
air  yields  a  minimum  efficiency  rate  of 
approximately  20  times  that  of  dilution 
ventilation.  Therefore,  the  current 
available  5,300  CFM  would  be  sufficient 
to  reduce  the  MC  concentration  to 
approximately  15  ppm  when  the  above 
modifications  are  implemented  properly. 
If  the  actual  evaporation  loss  of  MC 
exceeds  the  above  assumed  2  gallons  or 
15  pounds  per  hour,  then  the  exhaust 
system  should  be  proportionally  rated.   | 
For  example,  if  the  actual  evaporation 
loss  is  4  gallons  or  30  pounds  per  hour,   i 
the  exhaust  system  capacity  should  be  { 
rated  at  10,600  CFM.  i 

The  selection  of  any  of  the  above 
mentioned  technologically  feasible 
control  methods  depends  on  the 
frequency  and  duration  of  the  filter 
dressing,  the  size  and  configuration  of 
the  filter  cartridge,  and  the  type  of 
equipment  used  to  complete  the  filter 
dressing  task.  Further,  certain 
modifications  to  the  grated  exhaust  floor 
may  become  necessary.  If  this  design  is  , 
used  for  dressing  tasks,  and  the  ' 

possibility  of  releasing  liquid  MC  (that  is 
trjipped  between  the  plates)  exists,  a 
~fip  pan  placed  below  the  grated  floor 


elbow  trap  (smallest  diameter  possible) 
should  be  incorporated  in  the  system 
design.  The  elbow  trap  is  necessary  to 
limit  the  surface  area  from  which  liquid 
MC  may  be  lost  through  evaporation. 

//■/.  RoJI  coating — (AJ  Film  base 
casting.  Exposure  to  MC  in  the  film  base 
casting  operation  result  from  MC  vapor 
releases  during  the  opening  of  access 
windows  and  doors  of  the  casting 
machine,  for  the  purpose  of  performing 
repairs.  As  indicated  previously,  the 
casting  equipment  are  housed  in  an 
enclosure  that  is  maintained  under 
positive  pressure  to  prevent 
contaminant  intrusion.  Therefore,  when 
access  windows  and  doors  are  opened 
to  perform  maintenance  and  rescue 
tasks,  workers  are  exposed  to  excessive 
MC  levels. 

The  technological  feasibility 
assessment  of  engineering  controls  for 
this  operation  is  based  on  assuming  a 
worst  case  scenario.  Since  the  total 
consumption  of  MC  is  rated  at  200  X 
10  *  pounds  per  year  (Ex.  7-146),  and  the 
recovery  efficiency  is  currently  rated  at 
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97%,  it  would  be  reasonable  to  quantify 
the  MC  loss  to  about  6  X  10  •  pounds 
per  year. 

The  worst  case  scenario  assumes  that 
all  unrecovcred  MC,  (6,000,000  pounds 
per  year),  escapes  to  the  work 
environment  surrounding  the  film 
casting  equipment.  Under  this 
assumption,  the  exposure  level  in  the 
work  environment  that  surrounds  the 
film  casting  equipment  is  not  expected 
to  exceed  118  ppm.'"  Since  the 
prevailing  exposure  levels  range  from  20 
to  50  ppm,  an  average  of  35  ppm,  it 
would  be  reasonable  to  assume  that 
approximately  70%  of  the  6,000,000 
pounds  of  unrecovered  MC  is  lost  to  the 
outdoors  environment,  and  only  30%  of 
the  6.000,000  pounds  escapes  to  the 
work  environment. 

The  30%  of  unrecovered  MC  that 
escapes  to  the  work  environment  during 
the  performance  of  routine  maintenance 
and  through  gasket  leaks  around  access 
doors  and  windows,  can  be  quantified 
as  3.42  Ib/min"  This  amount  of  MC  loss 
yields  approximately  16.00  ft'  min"  of 
MC  vapor.  Therefore,  dilution 
ventilation  cannot  be  regarded  as  a 
realistic  engineering  approach  for 
achieving  the  desired  reduction  of 
workers'  exposure,  when  maintenance 
through  the  access  doors  is  performed. 
Three  viable  options  to  achieve  the 
needed  reduction  of  workers'  exposure 
are  described  below. 

The  first  option  is  to  erect  a  partition 
along  the  access  doors  and  windows  so 
that  air  locks  are  generated,  hence 
confining  MC  vapors  within  air  locks. 
Providing  air  locks  will  not  only 
facilitate  the  installation  of  an  efficient 
exhaust  system  for  the  access  doors  and 
windows,  but  will  also  reduce  the 
diffusion  and  escape  of  MC  vapors  to 
the  surrounding  work  environment. 
Currently,  workers  who  are  not  directly 
involved  in  performing  the  maintenance 
or  rescue  tasks  are  unnecessarily 
exposed  to  fugitive  MC  concentrations 
ranging  from  20  to  50  ppm.  A  portable 
local  exhaust  system  with  fresh  make-up 
air,  being  supplied  at  a  sufficient  high 
velocity  to  overcome  the  thermal  rise  of 
effluent  containing  MC  vapors,  will 
result  in  redirecting  the  MC  effluent 
vapor  downward,  and/or  away  from  the 
breathing  zone  of  the  operators.  Exhaust 
slots  are  to  be  incorporated  along  the 
perimeter  of  the  film  casting  enclosure 
inside  the  confinement  of  the  air  lock.  A 
properly  rated  portable  exhaust  blower, 
provided  with  a  filter  to  eliminate 
potential  contaminants  from 
entrainment  inside  the  casting 
enclosure,  is  expected  to  provide  the 
needed  protection  for  the  workforce 


without  resorting  to  the  use  of  air 
supplied  respirators. 

The  number  of  portable  exhaust 
systems  should  be  compatible  with  the 
maximum  number  of  access  doors/ 
windows  that  are  to  be  potentially 
opened  at  any  one  time.  That  is,  if  a 
maximum  of  5  access  windows/doors 
are  expected  to  be  the  maximum 
number  to  be  opened  for  performing  the 
required  maintenance  work,  a  maximum 
of  5  portable  exhaust  blowers  must  be 
available  at  the  work  site. 

The  second  option  is  to  design  a 
portable  enclosure  mounted  on  casters 
and  provided  with  an  independent  and 
recyclable  fresh  air  supply.  The 
recyclable  fresh  air  supply  requires 
equipping  the  enclosure  with  a  carbon 
adsorption  bed,  or  other  similar  media. 
This  will  remove  MC  from  the  exhaust 
e^uent  before  its  recirculation  as  a 
fresh  air  supply.  An  alternative  to 
providing  a  carbon  adsorption  bed  is  to 
provide  feed  ports  in  the  casting 
enclosure,  so  that  the  fresh  air  supply 
can  be  continuously  exhausted  from  the 
portable  enclosure  and  fed  into  the 
casting  enclosure.  The  portable 
enclosure  can  be  rolled  from  one 
location  to  another,  in  accordance  to  the 
work  demand.  The  advantage  of  this 
approach  is  to  overcome  any  space 
limitation  that  may  occur  if  a  partition  is 
set  up  to  create  an  air  lock. 

The  third  option  is  to  increase  the 
capacity  of  the  air  handling  units  that 
duct  the  air-MC  effluent  to  the  solvent 
recovery  system.  Increasing  the  capacity 
of  the  air  handling  units  will  result  in 
maintaining  the  casting  machine's 
enclosure  under  negative  pressure, 
hence  the  escape  of  MC  vapors  through 
the  access  doors/windows  will  be 
eliminated.  There  are  concerns 
regarding  potential  contamination  of  the 
environment  inside  the  casting 
enclosure.  If  the  enclosure  is  maintained 
under  negative  pressure,  a  portable 
enclosure  similar  to  that  described 
under  the  second  option  should  be 
designed.  If  this  enclosure  is  equipped 
with  a  filtered  make-up  air  supply,  then 
the  concerns  of  contamination  will  be 
eliminated.  One  of  the  advantages  of 
this  approach  (i.e.  maintaining  the 
casting  enclosure  ui^der  a  slight  negative 
pressure)  is  that  there  will  be  no  need 
for  any  additional  modifications  (e.g., 
the  need  to  retrofit  the  doors  and 
windows  with  new  latches  and  to 
replace  the  leaking  gaskets). 

(B)  Solvent  recovery.  Improving  the 
chilling  capacity  of  the  system  is 
expected  to  result  in  a  better  recovery 
rate  of  MC  and  hence  reduce  the  MC 
concentration  in  the  recycled  effluent. 
Further,  the  air-MC  effluent  leaking  from 


the  access  windows/door  would  contain 
a  lower  ctjncentration  of  MC.  This 
would  be  of  significant  importance  if  the 
enclosure  of  the  casting  operation  is 
maintained  under  positive  pressure. 

c.  Conclusion.  Reduction  of  workers' 
exposure  could  be  achieved  through  a 
variety  of  alternative  engineering 
controls.  Providing  a  spare  filter 
assembly  frame  and  a  mobile  filter 
canister  to  house  the  spent  filters  would 
contribute  significantly  to  the  reduction 
of  workers'  exposure  during  filter 
dressing.  Further,  modifying  the  floor  of 
the  current  filter  dressing  room  to 
accommodate  a  grated  exhaust  system, 
and  providing  high  velocity  overhead 
make-up  air  is  expected  to  significantly 
reduce  workers'  exposure.  Increasing 
the  capacity  of  the  chilling  system  in  the 
solvent  recovery  operation  would  result 
in  decreasing  the  MC  concentration  in 
the  return  air-MC  effluent.  Further,  air- 
MC  effluent  escaping  from  access 
windows  and  door  gaskets  would  be 
significantly  reduced  if  the  casting 
machine  housing  is  maintained  under 
slightly  negative  pressure. 

/.  Electronics 

In  assessing  the  use  of  MC  in  the 
electronics  industry,  OSHA  determined 
that  MC  application  in  this  sector  is 
closely  allied  to  that  in  cold  degreasing. 
Engineering  controls  previously 
described  in  degreasing  operations  are 
applicable  for  this  industrial  application. 
Therefore,  OSHA  determined  that  there 
is  no  need  for  repeating  the 
technological  feasibility  assessment 
described  in  the  degreasing  section. 

K.  Miscellaneous  Uses 

1.  Food  Extraction 

In  the  past,  as  indicated  in  Section  IV, 
MC  was  used  in  a  variety  of  food 
extraction  processes.  These  processes 
included  decaffeination  of  coffee, 
extraction  of  hops  and  manufacture  of 
oleoresins.  However,  information  from 
the  trade  association  (HSIA)  indicates 
that  MC  is  no  longer  being  used  for 
these  purposes.  Specifically,  the  largest 
use,  decaffeination  of  coffee  beans,  has 
been  voluntarily  discontinued. 
Therefore,  OSHA  determined  that  there 
was  no  need  to  conduct  an  engineering 
feasibility  assessment  for  this  industrial 
use.  OSHA  is  seeking  information  on 
any  current  uses  of  MC  in  food 
extraction. 

2.  Pesticide  Formulation 

Current  information  indicates  that  in 
response  to  an  EPA  mandatory  call-in- 
announcement,  no  pesticide  user/ 
formulator  has  reported  the  use  of  MC  in 
pesticides.  Accordingly,  OSHA  believes 


57070 


I 
Fudgtal  Register  /  Vol.  56,  No.  216  /  Thursday.  November  7.  1991  /  Proposed  Rules 


that  MC  usag«  in  pesticides  either  has 
already  been,  or  soon  will  be  phased 
out.  However,  there  is  an  indication  that 
MC  is  currently  used  during  the  process 
of  manufacturing  pesticides,  (e.g.  for 
ancillary  purposes  other  than 
formulations).  Therefore,  OSHA  solicits 
public  comment  on  the  extent,  if  any,  to 
which  MC  is  used  in  the  process  of 
manufacturing  pesticides. 

3.  Solvent  Recovery 

The  technological  feasibility  of 
achieving  the  new  proposed  PEL  has 
been  described  in  detail  in  the  section  of 
solvent  recovery  (cellulose  triacetate). 
OSHA  d«»terniined  that  similar 
enginerring  control  methods  are 
applicable  to  this  industrial  sector,  and 
therefore,  there  is  no  need  for  its 
repetition.  OSHA  acknowledges  that 
minor  modifications  may  be  required. 
However,  the  same  engineering  design 
criteria  would  be  employed. 

4.  Ink  Manufacture 

In  the  past,  as  indicated  in  section  IV, 
MC  was  used  in  ink  manufacture. 
However,  current  information  indicates 
that  due  to  health  concerns  regarding 
MC  usage,  ink  manufacturers  are  no 
longer  using  MC  in  their  formulations.  In 
this  regard.  OSHA  believes  that  ink 
manufacturers  have  already  substituted 
away  from  MC.  and  it  is  no  longer  being 
considered  as  a  critical  solvent  in  this 
industrial  segment. 

Since  the  solvency  properties  of  MC 
are  no  longer  regarded  as  essential  by 
ink  manufacturers,  OSHA  believes  that 
substitutes  are  also  available  for  MC 
use  in  blanket  wash  (cleaning  of  the 
printing  plates).  However,  there  is  an 
indication  that  MC  is  still  being  used  by 
some  printing  industry  for  blanket  wash. 
OSHA  is  requesting  comments  on  the 
extent  and  the  magnitude  of  current 
usage,  if  any,  in  blanket  wash. 

Footnotes 

'  200  g/s  X  60  s/min  >  80  rain/hr  y  0.29  cal/ 
g  C  X  33  J4  T*C/(251.998  cal/BTU) 

*  When  all  samples  are  considered  (i.e. 
p.on-detectable  and  outliers  included)  the 
current  average  concentration  of  23.56  ppm 
will  be  reduced  to  less  than  6  ppm  upon  the 
incorporation  of  chilling  coil  within  the 
engineering  controls. 

'•  One  method  is  the  measuring  of 
exposures  by  using  a  3M-3S00  organic  vapor 
monitor.  The  second  method  is  the  measuring 
of  exposures  using  the  current  NIOSH 
method  of  the  ISO  mg  charcoal  tube.  Samples 
collected  in  charcoal  tubes  are  more  reliable 
since  they  are  processed  and  analyzed  in  an 
on-site  laboratory.  This  method  produces 
reliable  data  since  there  is  no  need  for 
implementing  any  sampling  preservation 
procedure  l>efore  analysis  (Ex.  7-216). 


'  (70.4  Ib/hr  X  456  g/lb  x  24.45  L/mol  x  10* 
ppml/(84.5  g/mol  x  60  .Tiin/hr  x  28-37  L/ 
ft'xllSO  ft '/minx  5  pans). 

*  33.3  gdl/yrx.ao  MCxyr/250  daysxday/B 
hr  X 128  oz/gal  x  29.5  cc/oz  X 1  3g/cc  X  24.5  L/ 
mol X mol/es g  =  184  L/hr. 

*  Furniture  stripping  occurs  in  a  room  that 
is  24°x30'x9'.  isolated  from  the  general 
working  area  of  the  90'  X 108'  x  18'  building, 
but  sharing  a  common  air  space  due  to  the 
lack  of  a  roof.  The  concentration  of  MC 
(fugitive)  in  the  general  area  is  approximately 
10  ppm  (Ex.  7-231).  If  the  paint  stripping  room 
where  furniture  is  stripped  is  fully  partitioned 
by  providing  a  ceiling,  this  unnecessary 
workers'  exposure  in  the  general  surrounding 
area  would  be  eliminated. 

•Q(l)/Q(2)  =  (3.7x5ft.)x(200fpm)X{5x2 
ft.)/l  3.000  =  37,000/13.000=  2.85. 

^  80  ppm/2.85=28  ppm. 

•C  =  VP,(out)-VPi(in)/ 
VP,(out)-VP,(in)xC,. 

C  =  VP(60'F)-VP(20')/ 
VP{100'"F)  -  VP(68*F)  X  (80 
ppm]^0.325X80=28.4  ppm. 

*  15  lb/hrx4S6cc/lbx24.5  L/ 
M\Vxl0»Xl.3  g/cc/28.37  L/ft>x84  g/ 
NfWx 5.300  cu  ft/minx 60  min/hr=283  ppm. 

">  6.000.000  Ib/yrx456  g/lbx24.5  L/ 
mo.volxyr/305dxlO*ppm/24  hr/dx60min/ 
hrx45O,O0O  flVmx84.5  g/molx28J7  L/ 
ft '=118  ppm. 

• '  6,000.000  Ib/yrx 30^6/365  d/yrX24  hr/ 
dveo  min/hr=3.42  Ib/min. 

" '  3  42  Ib/min  X  456  g/lb  x  24.45  L/mol/84.5 
g/mol  X 28.37  L/ft»=16  ft'/min. 

VU.  Health  Effects 

A.  Introduction 

Until  the  rodent  studies  conducted  by 
the  National  Toxicology  Program  (NTP), 
the  Dow  Chemical  Company  and  the 
National  Coffee  Association  were 
completed,  little  was  known  about  the 
adverse  health  effects  potentially 
associated  with  chronic  exposure  to  MC. 
Health-based  standards 
recommendations  were  based  on 
prevention  of  irritation  and  injury  to  the 
neurological  system. 

The  rodent  bioassays  now  indicate 
that  MC  is  carcinogenic  to  rats  and 
mice.  Based  on  two  epidemiologic 
studies.  OSHA  preliminarily  concludes 
that  there  is  suggestive  evidence  of 
increased  cancer  risks  in  MC-related 
worker  populations.  The 
epidemiological  evidence  is  consistent 
with  findings  of  excess  cancer  in  the 
experimental  animal  studies.  OSHA 
concludes  from  these  data  that  MC  is  a 
suspect  or  probable  human  carcinogen. 
NIOSH  has  reached  a  similar  conclusion 
and  regards  MC  as  a  potential 
occupational  carcinogen.  The 
International  Agency  for  Research  on 
Cancer  (lARC)  has  classified  MC  as  an 
animal  carcinogen. 

Much  research  has  also  been 
conducted  on  the  metabolism  and 
toxicity  of  MC  in  recent  years.  Although 
the  current  exposure  limits  were  set  to 


prevent  neurological  damage,  recent 
research  findings  suggest  that  MC  can 
be  toxic  to  the  central  nervous  system 
(CNS)  at  concentrations  much  lower 
than  previously  suspected.  Research  on 
metabolism  of  MC  has  identified  CO  as 
a  human  metabolite  of  MC.  leading  to 
consideration  of  the  toxic  effects  of  CO 
on  the  heart  and  CNS.  In  addition, 
OSHA  will  evaluate  indications  that  MC 
and  CO  interact  synergistically  (Exs.  7- 
182.  7-175).  and  will  consider  if  it  is 
necessary  to  address  combined 
exposure  through  this  rulemaking. 

B.  Disposition  and  metabolism  ofMC 

1.  Absorption  and  Distribution  of  MC 

MC  vaporizes  readily  at  room 
temperature  and  is  well  absorbed 
through  the  lipid  barriers  of  cell 
membranes  in  the  lungs,  intestine  and 
placenta  in  rats  and  htimans  (Exs.  4-5. 
7-16).  MC  has  been  detected  in  the 
kidney  (Ex.  7-17),  liver  and  brain  (Ex.  7- 
18).  In  addition,  trace  amounts  of  MC 
have  also  been  found  in  body  fluids, 
such  as  human  milk  (Ex.  7-16)  and  the 
urine  of  dogs  and  humans  (Exs.  7-14,  7- 
15).  Exposure  to  MC  leads  to  wide 
distribution  of  this  compound  in  the 
body  and,  potentially,  depending  largely 
on  dose,  makes  MC  and  its  metabolites 
available  for  toxic  interaction  with 
tissues  throughout  the  body. 

Inhalation  is  the  most  significant  route 
of  entry  for  MC  in  occupational  settings. 
The  quantity  of  MC  taken  into  the  body 
depends  oniitepired  air  MC 
concentration,  pulmonary  ventilation 
rate,  duration  of  exposure  to  MC  rates 
of  MC  diffusion  into  blood  and  tissues 
and  solubility  of  MC  in  blood  and 
tissues.  The  concentration  of  MC  in 
alveolar  air  upon  initial  exposure 
increases  rapidly,  approaching  the 
concentration  of  MC  in  the  inspired  air 
until  the  concentration  of  MC  in  alveolar 
air  is  almost  equal  to  that  in  ambient  air. 
After  total  body  equilibrium  is  attained 
during  exposure,  uptake  is  balanced  by 
elimination  of  MC  (primarily  through  the 
lungs)  and  metabolism  (Exs.  7-15,  7- 
115). 

The  uptake  and  elimination  of  MC  has 
been  well  described  in  human  and 
animal  studies  (Exs.  7-156,  7-157,  7-174). 
The  solubiUty  of  MC  in  both  water  and 
lipid  suggests  that  it  distributes  with  the 
body  water  as  well  as  in  various  tissues. 
High  concentrations  of  MC  have  been 
localized  in  the  adipose  tissue  of 
animals  and  humans.  The  adipose  tissue 
MC  concentration  equilibrates  very 
slowly  to  ambient  exposure  levels.  MC 
is  released  very  slowly  from  adipose 
tissue,  providing  a  continuing  dose  of 
MC  for  metabolism  after  exposure  has 
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been  terminated  (Exs.  7-156.  7-158.  7- 
120). 

Dermal  absorption  of  MC  is  a 
relatively  slow  process.  In  1964.  Stewart 
et  al.  (Ex.  7-13)  measured  the  rate  of 
dermal  MC  absorption  in  volunteers 
who  immersed  a  thumb  into  liquid  MC. 
It  was  determined  that,  although  MC  is 
lipophilic,  the  rate  of  dermal  MC 
absorption  is  not  significant  when 
ccftnpared  to  absorption  of  MC  resulting 
from  inhalation  exposure.  In  order  to 
contribute  significantly  to  body  burden 
of  MC  by  the  dermal  route  of  exposure, 
it  would  be  necessary  to  immerse  the 
hands  and  forearms  in  liquid  MC  for  an 
extended  period  of  time.  Stewart  has 
also  reported  that  contact  with  liquid 
MC  is  accompanied  by  an  intense 
burning  sensation  after  a  few  minutes. 
The  pain  associated  with  direct  contact 
and  the  slow  rate  of  absorption  would 
tend  to  limit  systemic  exposure  via  this 
route 

The  investigation  by  Stewart  et  al. 
looked  at  the  effect  of  dermal  exposure 
to  pure  MC  solutions.  In  paint  strippers 
and  other  MC  formulations,  thickeners 
and  other  agents  are  generally  added  to 
the  MC  These  agents  may  influence  the 
rate  of  dermal  MC  absorption  and 
evaporation  of  MC  from  the  skin.  An 
example  of  this  is  a  paint  stripper  to 
which  paraffin  has  been  added  to  retard 
evaporation  of  MC  from  the  stripping 
surface.  The  paint  stripper  will  not 
quickly  evaporate  from  the  surface  of 
the  skin.  This  prolonged  skin  contact 
with  MC  may  cause  irritation  and  skin 
bums  and  increased  absorption  of  MC 
through  the  skin,  leading  to  increased 
toxicity  at  other  organ  sites. 


Absorption  of  MC  through  the  oral 
route  is  rapid  and  virtually  complete. 
However,  this  route  is  not  an  important 
source  of  occupatitmal  exposure  to  MC 
(Ex.  7-170). 

2.  Metabolism  of  MC 

It  has  been  established  by  Kubic  and 
Anders  (Ex  7-167)  and  Ahmed  and 
Anders  (Ex.  7-2S)  that  MC  is 
metabolized  by  rat  liver  enzymes  in 
vitro  by  two  distinct  pathways.  The  first 
pathway  is  the  mixed  function  oxidase 
system  (MFO)  associated  with  the 
microsomal  cell  fraction  and  the  second 
is  the  glutathione  dependent  pathway 
localized  primarily  in  the  cytoplasm. 
The  MFO  pathway  yields  CO  as  the 
final  end  product.  There  is  some 
evidence  that  significant  amoimts  of 
COi  may  also  be  produced  in  this 
pathway.  The  glutathione  dependent 
pathway  is  mediated  by  glutathione-S- 
transferase  (GST)  and  yields  CO:  as  the 
end  product  and  formaldehyde  as  a 
metabolic  intermediate.  Both  pathways 
have  the  potential  to  produce  reactive 
intermediates  during  metabohsm  which 
may  subsequently  interact  with  cellular 
constituents  such  as  DNA,  RNA. 
proteins  and  lipids.  The  liver  is  the  most 
active  site  of  MC  metabolism  by  both 
pathways  in  all  species  examined. 

Animal  data  indicates  that  the  MFO 
pathway  is  saturated  at  relatively  low 
levels  of  exposure  (less  than  500  ppm), 
while  the  GST  pathway  remains  linear 
throughout  the  exposure  levels 
examined  (Exs.  7-161,  7-171).  Saturation 
of  the  MFO  pathway  in  humans  has 
been  estimated  to  occur  at  a  level  which 
is  within  the  range  of  the  animal  data 
(estimates  range  from  200  to  1000  ppm 


MC)  (7-114,  7-115,  8-32).  The  GST 
pathway  is  not  thought  to  be  saturated 
for  any  species  at  any  of  the  doses 
examined. 

The  saturation  of  the  MFO  pathway 
has  been  used  as  evidence  that  the 
carcinogenic  metabolite  of  MC,  if  one 
exists,  is  generated  in  the  GST  route  of 
metabohsm  (Exs.  7-125,  8-32. 14b).  This 
conclusion  is  supported  by  the 
correlation  between  the  carcinogenic 
response  and  the  increasing  level  of 
GST  metabolite  produced  with 
increasing  dose  of  MC.  lliis  association 
occurs  at  MC  concentrations  above 
which  the  MFO  pathway  is  believed  to 
be  saturated. 

C.  Carcinogenicity 

1.  Animal  Studies 

The  evidence  for  the  carcinogenic 
potential  of  MC  is  primarily  based  upon 
chronic  studies  in  rodent  species.  Table 
4  contains  a  summary  of  the  maior 
bioassays  conducted  thus  far.  These 
bioassays  have  been  conducted  in  three 
rodent  species  (rat  mouse  and  hamster) 
using  two  routes  of  administration  (oral 
and  inhalation)  and  a  wide  range  of 
doses  (from  S  mg/kg/d,  oral  to  4000  ppm 
inhaled). 

a.  Mouse  studies.  Two  chronic  studies 
of  the  carcinogenicity  of  MC  in  the 
mouse  have  been  completed. 
Investigators  in  the  National  Toxicology 
Program  (NTP)  study  (Ex.  7-6)  exposed 
male  and  female  mice  to  inhalation 
concentrations  of  MC.  The  National 
Coffee  Association  (NCA)  sponsored 
study  (Ex.  7-179)  looked  at  die  response 
of  mice  which  received  MC  by  oral 
administration. 


Table  4.— Methyi-ene  Chloride  Lifetime  Bioassays 


Specie^Str^ 

Route  A  doeing  schedule 

Dosage  (No.  Animals) 

NTP  (1965) 

Inhalation  6  hr/day,  5  days/week 

Daily  in  water 

a  2000,  4000  ppm  (50  mice/eex/ 

0   (125M,    100F),   60   (200M,100F), 

125    (100M,    50F).    IBS    (100M. 

50F),  and  250  (125M.  50F)  mg/kg. 
0,  1000.  2000,  and  4000  ppm  (50 

rats/ sex/dose). 
0.  500,    1500,  and  3500  ppm  (95 

rats/sex/dose). 

0,  SO,  200,  and  500  ppm  (70  rats/ 

■ex/dote). 
0.  S.  SO,   125.  and  250  mg/kg/d 

(135/eex  at  0.  BS/eex/doee). 
0,   500.    1500,  and  3500  ppm  (90 

hamsters/Mx/doe^. 

Lung  A  liver  tumors  both  eexes.  both 
No  tumors. 

Serota  (NCA)  (1986) 

B6C3F,  mouse 

Fuctier  344  ral 

NTP  (1985) 

Inhalation  6  hr/day,  5  daye/week 

Inhalation  6  hr/day.  5  days/week 

Inhalation  6  hr/day.  5  days/week 

Daily  in  water _ 

inhalation  6  hr/day,  5  days/week 

Mammary  A  inteoumerttary  fibramM 
and  fibrosarcomas  m  tx>lh  eeMe. 

Mabgnam  salivary  gland  tumors  al 
3500  ppm.  doae-rMated  vxrease 
in  mammary  tumors. 

No  tumors. 

No  tumors. 
No  tumor*. 

Burek  (DOW)  (1960) ..... 

NitKtiM  (IX>W) 

(1982). 
S«rota  (NCA)  (1986) 

BureK  (DOW)  (1980) 

Sprague-Dawtay  rat 

Sprague-Oawl«y  rat 

Fwctw  344  ral.. 

Syilwi  Golden 
hamatar. 

F= Female. 

M>=Maie. 

NTP = National  Toxicotogy  Program 

NCA  >°  National  Cotiee  Association. 

DOW = DOW  Chemical  Company. 
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/.  The  NTP  study.  In  the  NTP  study 
(Ex.  7-8).  groups  of  50  male  and  50 
female  B6C3Fi  mice  were  exposed  to  0, 
2000  or  4000  ppm  MC,  6  hr/day,  5  days/ 
week  for  102  weeks.  All  animals  were 
necropsied  and  examined 
histopathologically. 

(A)  Lung  tumors.  In  treated  male  and 
female  mice,  the  incidences  of  alveolar 
or  bronchiolar  adenomas  were 
increased  as  compared  with  control. 
Both  sexes  of  mice  were  also  found  to 
have  a  dose-related  increased  incidence 
of  carcinomas  of  the  alveolar/ 
bronchiolar  regions.  In  addition,  there 
was  an  increased  number  of  lung  tumors 
per  tumor-bearing  animal  (multiplicity  of 
tumors)  with  increasing  dose  of  MC. 

(B)  Liver  tumors.  In  the  liver,  the  toxic 
effects  of  MC  were  expressed  as 
cytologic  degeneration  in  male  and 
female  mice  which  was  not  present  in 
the  controls.  An  increased  incidence  of 
hepatocellular  adenomas  and 
carcinomas  (combined]  was  observed  in 
male  mice.  The  incidence  of 
hepatocellular  carcinomas  in  male  mice 
was  statistically  significantly  increased 
at  4000  ppm.  Female  mice  also 
experienced  dose-related  increases  in 
the  incidences  of  hepatocellular 
adenomas  and  carcinomas.  As 
described  in  the  lung  tumor  data,  an 
increased  multiplicity  of  liver  tumors 
was  found  in  both  male  and  female 
mice. 

The  increases  in  tumor  incidences 
presented  here  were  observed  when  the 
treated  groups  were  compared  with 
concurrent  and  with  historical  control 
groups.  The  tumor  rates  for  male  mouse 
liver  tumors  and  rat  mammary  tumors 
(especially  in  females)  are  normally  high 
in  control  animals  of  these  species.  This 
sometimes  makes  it  lifTicult  to  discern  a 


true  dose  response  for  a  treatment  group 
when  concurrent  control  animals  are 
used  for  comparison.  When  comparing 
tumors  which  have  relatively  high  or 
variable  background  rates,  the  NTP  has 
determined  that  it  is  appropriate  to 
compare  the  tumor  incidence  of  a 
treated  group,  not  only  to  concurrent 
control  animals,  but  also  to  historical 
controls.  Historical  control  animals  are 
defined  as  those  animals  of  the  same 
species  and  strain  which  have  been 
used  in  previous  chronic  bioassays  in 
the  same  laboratory.  This  practice 
provides  a  larger  control  group  and 
increases  the  statistical  stability  of  the 
tumor  rates  with  variable  background 
incidences.  The  increases  in  tumor  rates 
observed  in  these  studies  were 
statistically  significant  when  compared 
to  historical  or  concurrent  control 
animals. 

The  dose-related  increase  in  the 
incidence  of  lung  and  liver  tumors  in 
mice,  and  the  increased  multiplicity  of 
these  tumors,  present  the  strongest 
evidence  for  the  carcinogenicity  of  MC. 
NTP  concluded  that  based  on  the 
evidence  from  these  lung  and  liver 
tumors,  that  there  was  clear  evidence  of 
the  carcinogenicity  of  MC  in  both  male 
and  female  mice. 

//.  The  NCA  study.  Serota  et  al.  (Ex.  7- 
179)  exposed  male  and  female  B6C3Fi 
mice  to  target  levels  of  0,  60, 125, 185  or 
250  mg  MC/kg  body  weight/day  in 
drinking  water  for  24  months.  Females 
developed  a  statistically  significantly 
increased  trend  toward  survival  in  the 
treatment  groups  as  compared  to 
controls.  No  treatment  related  effects 
were  noted  on  survival  rates  of  the 
males  in  any  exposure  group.  Both  male 
and  female  mice  were  found  to  have  an 
increased  fatty  liver  at  250  mg/kg/day. 


In  the  treated  male  mice,  there  was  a 
marginally  increased  incidence  of 
proliferative  hepatocellular  lesions. 
Incidences  are  presented  in  table  5. 
These  lesions  did  not  increase  among 
treated  females.  The  incidence  of 
hepatocellular  carcinoma  in  the  high 
dose  males  was  statistically 
significantly  increased  over  the  first 
control  group,  but  when  compared  with 
all  of  the  control  animals  (control  groups 
1  and  2),  the  difference  disappeared.  Thp 
authors  also  reported  that  the 
incidences  of  hepatocellular  carcinomas 
and  of  adenomas  or  carcinomas 
(combined)  were  within  the  range  of 
historical  controls.  This  study  did  not 
demonstrate  a  clear  relationship 
between  MC  exposure  and 
carcinogenesis. 

b.  Rat  studies.— i.  The  NTP  study. 
NTP  conducted  a  two-year  bioassay 
examining  the  effects  of  inhalation  of 
MC  at  0, 1000.  2000  and  4000  ppm  in 
F344  rats  (Ex.  7-8).  Body  weights  of  all 
exposure  groups  were  comparable.  The 
highest  dose  female  rats  experienced 
reduced  survival  after  100  weeks  jof 
exposure. 

(A)  Mammary  tumors.  Incidence  of 
mammary  fibroadenomas  alone  and 
combined  incidence  of  fibroadenomas 
and  adenomas  in  male  and  female  rats 
occurred  with  statistically  significant 
positive  trends  (see  table  6).  The 
incidence  in  the  high  dose  group  in  both 
sexes  was  statistically  significantly 
higher  than  controls  (concurrent  and 
historical).  When  subcutaneous 
fibromas  or  sarcomas  in  the  male  rat, 
which  were  believed  to  have  originated 
in  the  mammary  chain,  were  included  in 
comparisons,  differences  between 
control  and  exposed  animals  were  even 
greater. 


Tabl£  5.— Incidence  of  Tumors  in  Mice  Induced  by  Methylene  Chloride 


NTPmouMStudy 

Dose  (ppm) 

Alveolar/ 

Bronchiolar 

adenoma 

Alveolar/ 
BrorK:hiolar 
carcinoma 

Alveolar/ 
Bronchiolar 
adenoma  or 
carcinoma 

Male  Mice: 

0 „ „ 

3/50 
? 19/50 
•24/50 

2/50 
•10/50 
•28/50 

5/50 

2000 

•27/50 

4000 

•40/50 

Hepatocellular 

adenoma 

Hepatocellular 

carcinoma 

Hepatocellular 
adenoma  or 
carcinoma 

Male  Mice: 

0 _.. 

10/50 
14/49 
14/49 

13/50 

15/49 

•26/49 

22/50 

2000 

24/49 

4000 

•33/49 

FBdwal  Regtotei  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Proposed  Rules  57873 


Dose  (ppm) 

Atvaolar/ 

Brorx^nolar 

adenoma 

AtMeolv/ 
Bronchiolar 
caronoma 

Alveolar/ 
Bronchiolar 

Female  Mice: 

0 _..       _ „„ 

2/SO 
•23/48 
•28/48 

1/50 
•13/48 
•29/48 

3/90 
•SA/aa 

2000 ,„„,,., _ _ 

4000 ,      

•41/48 

HaptttoceHulsr 

adenoma 

carciTfoma 

Hipalocallulv 

adenoma  or 
carcwma 

Female  Mice: 

0 __ ; 

2/50 

6/48 

•22/48 

1/SO 
•11/SO 
•32/48 

S/SO 

2000 •„ _ 

'16/48 

4tXX) — ....      

•40/48 

Dose  (ppm) 

Alveolar /Broochoiar  or 
hepatoceiiular  aderx>ma  or 

ctrcinofna 

Mala 

rvfnw 

Combined  Tumors: 

0 _ _ 

2000 „._   .,...- .„ ; 

27/50 

34/49 

•4S/40 

5/SO 
*38/48 
•45/47 

4000 ,                    

Serota  mouse  study— NCA 

Dose  (mg/kg) 

Hepatocellular 

adenoma 

sJcinoma             adwioma  or 
carcinoma 

Male  Mice: 

0 .: 

10/125 

20/200 

14/100 

14/99 

15/125 

14/125 

33/200 

18/100 

17/99 

23/125 

24/125 

60 ^ „ , „ : 

51/200 

125 , 

30/100 

185 ....._ , ,    

31/99 

250 „ „ „ 

3S/125 

1.  For  inhalation  studies,  adjusted  dose  i«as  calctOated  as  d<rag/kg/day)»d  (ppm)x(1.2xmol.  wt/mol.  wt  o>  mr)  " breathing  ratexhrs.  of  axposura/24 y days 
o1  exposure/7 -^  txxty  wt 

2.  Incidence  expressed  as  numtjer  of  animals  with  response  per  nurai>er  of  animals  examined  for  the  response. 

•  Statistically  significant  using  Fischer's  Exact  Test  and  a  Bonferroni  con^dion,  at  ttie  .05/r  level,  wtiere  r  is  the  nurrtjer  of  lest  doses  For  data  sets  22-26  a 
ChisQuare  approximation  of  the  Fischer  Exact  Test  is  used  due  to  large  sample  size. 

Table  6.— Incidence  of  Tumors  in  Rats  and  Hamsters  Induced  by  Methylene  Chloride 


NTP  rat  study 


Dose  (ppm) 

fibcmdsnorns 

Mammary  or 
subcutaneous  adenoma, 
fibroadenoma  or  lityoma 

ktele  Rats: 

0 '. 

0/50 

0/50 

2/50 

•5/50 

1/50 

1/50 

4/50 

•9/50 

1000 . 

2000 „ ; „ 

.4000 

Dose  (ppm) 

Mammary  adenoma  or 
fliroadanoma 

Neoplastic  nodules  or 

hepaiocellutar 

carcirtoma 

Female  Rats: 

1000       ~~~~. 

„..__ „..,. _ 

5/50 

11/50 

13/50 

•23/50 

2/50 
1/50 
4/50 
5/SO 

2000 _ 

4000 

Buiak  rat  study— DOW 


Dose  (ppm) 

SaKvary  gland  sarcomas 

Mammary  tumors  per 

tumor-beanng  rat 

(multiplicity) 

Male  Rats: 

500....!ZZZ"Z 

......,.«. „,., M..M.M...».*..........>.. 

1/92 
0/95 
5/95 

7/92 
3/95 
7/95 

1.1 

1500...,  

1.6 
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Burek  rat  study— OOW 


OoM(ppm) 

Salivary  gland  sarcomaa 

MaiTMnary  tumors  per 

kimor-Oearirw  rat 

(multiplicity) 

3500 

•11/97 

14/97 

1  2 

OoM(pf)fn) 

Mammary  tumors  par 

tumor^bearirtg  rat 

(multipliaty) 

Female  Rats: 

0 

79/96 
61/95 
80/96 
83/97 

ai 

3.5 

500 ,     ,     ,                        

1500 .„. ,.,. ; 

3500                        

Nitschke  rat  study— OOW 


Oose(ppm) 

Mammary  adartoma, 
fibroadenoma  or  nbroma 

Mammary  tumors 

Mammary  tumors  per 

tumor-bearir>g  rat 

(multipliaty) 

Female  Rats: 

0 __    ; , ,,    

50 _ _ ... 

52/70 
58/70 
61/70 
55/70 

52/70 
58/70 
61/70 
55/70 

^o 

22 

200 

500                             ^. 

2.7 

Serota  rat  study— NCA 


Neoplastic  nodules  or 

hepatocellular 

carcinoma 

Historical  controllncidence 

Oose  (mg/kg) 

Neoplastk:  nodules 

Hepatocellular 
carcinomas 

Female  Rats: 

0.   

0/135 
1/85 
4/83 
1/85 
•8/110 

range^O-13% 
moan =6.3% 

•    5. ,. 

0-3% 

50 

125 

1.7% 

250 

Burek  hamster  study— OOW 


Oose  (ppm) 


Female  Hamsters 

0 

500 

1500 

3500 


Lymphosarcoma 


1/91 
6/92 
3/91 
8/91 


^    -J   For  mhatettoo  studios,  adjusted  dose  was  calculated  as  d(mg/kg/day)=d  (ppm)x(1.2xmol.  wt/mol.  wt  ol  air) x breathing  ratexhrs.  of  «xposure/24 x days 
Of  exposure/' -txxiy  wt  >  .  t-  j 

^  2.  Incidence  expressed  as  number  o(  animals  vwth  response  per  number  of  animals  examined  for  ttie  response. 
Statistically  significant,  using  Fiscbers  Exact  Test  and  a  Bonferroni  correction,  at  the  .05/r  level,  where  r  is  the  number  of  test  doses.  For  data  sets  22-26  a 
Chfsquare  approximation  of  the  Fischer  Exact  Test  is  used  due  to  large  sample  size 


(BJ  Liver  effects.  Liver  toxicity  was 
characterized  by  hemosiderosis, 
hepatocytomegaly.  cytoplasmic 
vacuolization  and  necrosis  in  exposed 
male  and  female  rats.  Neoplastic 
nodules  alone  and  combined  incidence 
of  neoplastic  nodules  and  hepatocellular 
carcinomas  in  female  rats  occurred  with 
significant  positive  trends  by  the  life 
table  test  (see  table  6).  Pair-wise 
comparisons  did  not  indicate  any 
statistically  significant  ejects  at  any 
one  dose.  Although  this  is  suggestive  of 
a  carcinogenic  response  in  the  female 
rat  liver.  NTP  did  not  use  this  response 
in  their  determination  of  the 
carcinogenicity  of  MC. 


NTP  based  its  determination  of  the 
carcinogenicity  of  MC  in  the  rat  on  the 
mammary  tumor  data  described  above. 
NTP  has  concluded  that  the  increased 
incidences  of  mammary  gland  timiors  in 
the  female  rats  provided  clear  evidence 
of  carcinogenicity  and  in  the  male  rats, 
some  evidence  of  carcinogenicity. 

//.  The  high  dose  DOW  study.  Burek  et 
al.  (Ex.  7-151)  exposed  male  and  female 
Sprague-Dawley  rats  to  inhalation 
concentrations  of  0,  5(X),  1500  and  3500 
ppm  MC,  6  hr/day.  5  days/week  for  2 
years.  Female  rats  exposed  to  3500  ppm 
had  statistically  significantly  reduced 
survival  during  the  final  6  months  of 
exposure. 


(AJ  Mammary  tumors.  The  number  of 
female  rats  with  mammary  tiunors  in 
this  study  did  not  increase  with  dose  of 
MC.  However,  the  number  of  tumors  per 
tumor-bearing  rat  increased  in  a  dose- 
related  manner.  Therefore,  there  was  a 
statistically  significant  increase  in  total 
mammary  tumors  in  the  female  rat  due 
to  MC  administration  (see  table  6).  This 
increase  in  total  mammary  tumors  was 
also  noted  in  the  male  rats  exposed  to 
MC,  although  the  increases  were  not  as 
pronounced  as  in  the  female  rats. 

(BJ  Salivary  gland  tumors.  At  3500 
ppm,  male  rats  also  exhibited  a 
statistically  significant  increase  in 
salivary  gland  sarcomas.  The  authors 
noted  a  high  incidence  of 
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sialodacryoadenitis  (a  viral  infection  of 
the  salivary  gland]  in  all  exposure 
groups  and  both  sexes  during  the  first 
two  months  of  the  study.  The  authors 
believed  that  the  salivary  gland 
sarcomas  were  related  to  the  presence 
of  the  virus,  or  perhaps  a  combination  of 
the  virus  and  MC  exposure,  since  the 
incidence  increased  in  a  dose-related 
manner  (see  table  6).  Female  rats  did 
not  show  an  increase  in  salivary  gland 
sarcomas  even  though  they  were  also 
infected  with  the  virus.  Because  of  the 
confounding  presence  of  the 
sialodacryoadenitis  virus,  and  the 
apparent  sensitivity  of  the  males  of  the 
species,  the  biological  significance  of  the 
salivary  gland  tumor  is  unclear.  OSHA 
feels  that  because  similar  increases  in 
these  sarcomas  were  not  observed  in 
other  rat  bioassays  (Exs.  7-8.  7-173.  7- 
180).  in  which  the  sialodacryoadenitis 
was  not  a  factor,  it  is  unclear  whether 
the  sarcoma  incidence  observed  in  the 
male  rats  should  be  used  to  quantify  the 
carcinogenic  response  of  the  rats  to  MC. 

Hi.  The  low  dose  DOW  study. 
Nitschke  et  al.  (Ex.  7-173)  exposed  male 
and  female  Sprague-Dawley  rats  to 
much  lower  concentrations  of  MC  than 
used  in  the  Burek  study.  In  the  Nitschke 
study,  rats  were  exposed  by  inhalation 
to  0.  50.  200  or  500  ppm  MC,  8  hr/day,  5 
days/ week  for  2  years.  The  mortality 
experience  for  the  exposed  animals  was 
equivalent  to  that  of  controls.  A 
statistically  significant  increase  in  liver 
toxicity,  characterized  by  cytoplasmic 
vacuolization  and  increases  in  the 
number  of  multinucleated  hepatocytes, 
was  observed  in  female  rats  at  500  ppm 
(see  table  6),  There  was  no  increase  in 
number  of  rats  with  tiunors,  but. 
consistent  with  the  Burek  study,  the 
number  of  mammary  gland  tumors  per 
tumor-bearing  rat  was  increased  in 
female  rats  exposed  to  500  ppm  MC.  No 
statistically  significant  differences  in 
tumor  numbers  or  distribution  were 
observed  in  male  rats.  Salivary  gland 
sarcomas  were  noted  in  only  two  rats, 
one  female  at  50  ppm  and  one  male  at 
500  ppm.  These  were  not  considered  to 
be  compound  related. 

iv.  The  NCA  study.  In  a  study 
sponsored  by  the  National  Coffee 
Association  (Ex.  7-180),  Serola  et  al. 
exposed  male  and  female  Fischer  F344 
rats  to  0.  5,  50, 125  and  250  mg  MC/kg 
body  weight/day  in  drinking  water  for  2 
years.  Animals  which  received  125  and 
250  mg/kg/day  had  lower  body  weights 
and  a  decreased  food  and  water  intake. 
Significant  dose-related  changes  were 
observed  in  the  livers  of  both  sexes 
were  observed  at  50. 125  and  250  mg/kg/ 
day.  These  changes  were  characterized 
by  increased  number  of  foci  or  areas  of 


cellular  alteration  and  increased  fatty 
liver.  Increased  incidences  of  neoplastic 
nodules  and  hepatocellular  carcinoma 
were  identified  in  females  receiving  50 
or  250  mg/kg/day  (see  table  6). 
However,  the  authors  felt  that  these 
apparent  increases  were  due  to  the 
unusually  low  incidences  of  neoplastic 
nodules  and  hepatocellular  carcinoma  in 
the  concurrent  control  animals.  When 
compared  to  historical  controls,  the 
differences  between  treated  and  control 
animals  disappeared.  The  NTP  has 
determined  that  it  is  appropriate  to 
compare  tumor  incidence  to  the 
historical  incidence  in  control  animals  in 
previous  chronic  bioassays  in  a 
particular  laboratory.  Even  though  there 
was  a  statistically  significant  dose- 
related  trend  observed  when  concurrent 
control  animals  were  used,  only  one 
occurrence  of  neoplastic  nodules  was 
found  at  125  mg/kg/day  and  the 
incidences  in  the  50  and  250  mg/kg/day 
groups  were  within  the  range  of 
historical  controls.  OSHA  believes  that 
the  data  presented  here  are  suggestive 
(but  not  conclusive)  of  a  carcinogenic 
effect  induced  by  MC. 

c.  Hamster  study.  In  conjunction  with 
the  study  on  the  chronic  effects  of  MC  in 
rats.  Burek  et  al.  (Ex.  7-151)  examined 
the  effects  of  MC  inhalation  in  hamsters. 
Syrian  golden  hamsters  received 
inhalation  concentrations  of  0.  50. 1500 
or  3500  ppm  MC  6  hr/day.  5  days/week 
for  2  years.  The  total  number  of  benign 
tumors  and  the  number  of 
lymphosarcomas  in  the  female  group  at 
35(X)  ppm  was  increased  when 
compared  to  control.  This  phenomenon 
is  believed  by  the  authors  to  be  related 
to  the  significantly  decreased  mortality 
among  the  high  dose  female  hamsters  as 
compared  with  controls.  Hamsters 
treated  with  MC  experienced  a  dose- 
related  decrease  in  the  incidence  and 
severity  of  amyloid  deposits  (thought  to 
be  a  normal  consequence  of  aging).  The 
biological  significance  of  this  effect  is 
unclear.  No  compound  related  toxicity 
or  tumor  was  identified  in  this  study. 

d.  Summary  of  animal  studies.  In 
summary,  NTP  found  dose-related 
increases  in  lung  and  liver  tumor 
incidences  and  multiplicity.  These  data 
were  used  to  support  the  conclusion  by 
NTP  that  the  lung  and  liver  tumor  data 
in  mice  indicate  clear  evidence  of 
carcinogenicity  of  MC.  OSHA  agrees 
with  this  conclusion.  The  mouse  study  of 
Serota  et  al.  (Ex.  7-179)  was  conducted 
at  exposure  levels  approximately  an 
order  of  magnitude  below  those  of  NTP 
(Ex.  7-8).  Because  of  the  low  doses 
employed,  it  is  not  surprising  that  Serota 
et  al.  could  not  detect  a  carcinogenic 
response  in  mice. 


The  rat  studies  described  here  (Ex*  7- 
8,  7-151,  7-173,  7-180)  showed  a  clear 
pattern  of  liver  toxicity  and  increased 
multiplicity  of  mammary  tumors  in 
female  and  male  rats  in  both  the  Burek 
study  (Ex.  7-151)  and  the  .NTP  study  (Ex. 
7-^).  The  increased  incidence  of  salivarj' 
gland  sarcomas  indicated  in  the  Burek 
study  were  not  repeated  in  other  studies 
and  are  of  questionable  value  in 
assessing  carcinogenic  response  to  MC 
because  of  the  involvement  of  the 
sialodacryoadenitis  virus.  OSHA  agrees 
with  the  determination  of  NTP  that  the 
rat  data  presented  above  indicate,  in  the 
female  rats,  clear  evidence  and.  in  the 
male  rats,  some  evidence  of 
carcinogenicity  of  MC. 

In  the  Burek  study  (Ex.  7-151). 
hamsters  showed  no  carcinogenic 
response  due  to  MC  exposure.  The 
highest  dose  used  in  a  chronic  bioassay 
to  determine  carcinogenicity  in  a  species 
should  represent  the  maximum  tolerated 
dose  for  that  species.  No  evidence  was 
presented  to  support  the  contention  that 
35(X)  ppm  MC  was  the  maximum 
tolerated  dose  for  hamsters.  In  fact,  the 
toxicity  data  seem  to  suggest  that  the 
hamsters  (especially  the  females)  do  not 
suffer  toxic  effects  3500  ppm  MC.  The 
maximiun  tolerated  dose  generally 
produces  signs  of  toxicity  during  a 
lifetime  bioiassay.  In  order  to  evaluate 
the  carcinogenic  potential  of  MC  in  the 
hamster  during  a  lifetime  bioassay,  it  is 
necessary  to  administer  the  compound 
at  the  maximum  tolerated  dose. 

There  has  been  some  discussion  of  the 
appropriateness  of  using  an  increase  in 
benign  tumors  (rat  mammary  tumors)  as 
an  indication  of  a  carcinogenic 
response.  OSHA  agrees  with  NTP's 
contention  that  the  increase  in  incidence 
or  multiplicity  of  these  benign  tumors 
indicates  clear  evidence  of 
carcinogenicity  in  the  female  rats.  When 
the  evidence  for  the  carcinogenicity  of 
MC  derived  from  rat  studies  is 
combined  with  the  data  from  the  NTP 
mouse  study,  OSHA  believes  that  the 
weight  of  evidence  supports  the 
conclusion  that  MC  is  an  animal 
carcinogen  and,  therefore,  a  suspect 
human  carcinogen. 

2.  Epidemiologic  Studies 

OSHA  has  reviewed  epidemiologic 
studies  of  three  industrial  processes  for 
which  MC  was  the  primary  chemical 
exposure.  Ott  et  al.  (Ex.  7-76)  and  Lanes 
et  al.  (Ex.  7-260)  examined  the 
relationship  between  MC  exposure  and 
mortality  among  workers  in  a  cellulose 
triacetate  (CTA)  fiber  production  plant. 
Friedlander  et  al.  (Ex.  4-27)  and  Heame 
et  al.  (Exs.  7-122.  7-163)  investigated  the 
mortality  experience  of  a  cohort  of 
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workers  exposed  to  MC  during  the 
production  of  photographic  film.  The 
National  Paint  and  Coatings  Association 
(NPCA)  sponsored  an  epidemiologic 
study  by  SFI  which  looked  at  employees 
exposed  to  MC  during  paint  and  varnish 
manufacturing  (Ex.  10-29b). 

a.  Studies  of  fiber  production  workers. 
Ott  el  al.  (Ex.  7-76)  studied  the  mortality 
of  1243  men  and  971  women  who 
worked  for  at  least  3  months  in  the 
preparation  and  extrusion  areas  in  one 
of  two  fiber  production  plants  at  any 
time  between  January  1. 1954  and 
January  1, 1977.  The  "exposed"  cohort 
consisted  of  1271  workers  (551  men  and 
720  women)  in  a  plant  in  Rock  Hill.  S.C. 
in  which  MC  was  the  primary-  chemical 
exposure.  Other  exposures  included 
methanol  (at  approximately  l/lO  of  the 
MC  concentration),  acetone  (100  to  1000 
ppm.  lower  concentrations  in  areas  with 
higher  MC  exposures),  and  oil  mists.  MC 
TVVAs  for  work  stations  in  this  plant 
ranged  from  140  ppm  MC  to  475  ppm 
MC.  These  exposure  concentrations 
were  measured  in  1977  and  1978  and 
assumed  by  the  authors  to  be 
representative  of  ambient 
concentrations  of  MC  throughout  the 
history  of  the  plant.  Vital  status  for  the 
exposed  cohort  could  not  be  confirmed 
for  226  (18%)  of  these  workers.  There 
were  54  deaths  recorded  for  the  exposed 
cohort  during  the  study  period. 

The  reference  plant,  located  in 
Narrows.  VA,  produced  acetate  fibers. 
No  methylene  chloride  was  used  in  this 
plant,  and  the  primary  phemical 
exposure  was  acetone.  Of  the  697  men 
and  251  women  in  this  reference  cohort, 
the  vital  status  could  be  confirmed  for 
all  but  112  (12%)  of  the  workers.  Twenty- 
seven  deaths  were  reported  from  this 
cohort 

Expected  death  rates  for  the  two 
plants  were  calculated  using  U.S. 
general  population  statistics,  and  the 
mortality  of  the  exposed  cohort 
compared  to  the  referent  cohort.  Among 
white  males,  statistically  significant 
differences  (p  less  than  0.05)  in  risk  were 
observed  for  all  causes  of  death  (risk 
ratio  (RR)  =  2,2).  for  diseases  of  the 
circulatory'  system  (RR  =  2.2).  and  for 
all  external  causes  of  death  (RR  =  2.5). 
The  risk  ratio  for  malignant  neoplasms 
in  white  males  in  exposed  versus  the 
referent  group  was  not  statistically 
significant  (RR  =  1.2).  Females  in  the 
exposed  group  showed  no  statistically 
significant  increases  in  mortality,  but 
the  RR  for  death  by  all  causes  was  1.3. 

Although  the  purpose  of  choosing  the 
two  plants  described  above  was  to 
eliminate  all  differences  in  the 
populations  except  MC  exposure,  further 
examination  of  the  data  by  the  authors 
led  them  to  conclude  that  the  differences 


in  mortality  experienced  between  the 
two  plants  were  due  primarily  to 
geographical  differences  (48%  rural 
population  in  the  Rock  Hill  (exposed) 
plant.  85%  rural  in  the  Narrows 
(referent)  plant).  The  authors  believed 
these  differences  in  geographical 
distribution  of  the  populations  of 
interest  contributed  to  differences  in 
death  rates  observed  in  this  study  and 
that  these  factors  accounted  for  a 
greater  proportion  of  the  differences  in 
death  rates  than  MC  exposure. 

Although  no  increases  in  mortality 
from  malignant  neoplasms  were 
observed  in  the  MC  exposed  cohort,  the 
authors  noted  that  this  study  had  Uttle 
power  to  detect  small  to  moderate 
increases  in  cancer  rates.  Also,  the 
latency  period  for  development  of 
cancer  in  this  study  was  relatively  short, 
so  that  further  follow-up  studies  would 
be  necessary  to  examine  any  causal 
relationship  between  MC  exposure  and 
the  development  of  cancer. 

Lanes  et  al.  (Ex.  7-260)  extended  the 
follow-up  period  for  this  cohort  nine 
additional  years,  through  September 
1986.  Therefore,  this  investigation 
increased  the  latency  period  during 
which  cancer  could  develop  and  be 
detected.  The  statistical  power  to  detect 
changes  in  chronic  disease  rates  was 
also  increased.  To  ensure  comparability 
with  the  original  study.  Lanes  et  aL 
calculated  the  death  rates  for  the 
exposed  cohort  through  1977.  The  close 
agreement  of  their  results  with  those  of 
Ott  et  al.  (Ex.  7-76)  verified  that  the 
methods  of  analysis  of  the  two  studies 
were  similar.  No  attempt  was  made  to 
extend  the  analysis  of  the  referent  group 
in  the  Narrows,  VA  plant.  Death  rate 
comparisons  were  based  on  U.S.  general 
population  statistics  and  death  rates  for 
York  County.  S.C  (in  which  95%  of  the 
MC  exposed  cohort  resided).  Cohort 
members  made  up  less  than  4%  of  the 
total  York  Coimty  population. 

When  comparing  disease  occurrence 
between  workers  and  the  general 
population,  the  "healthy  worker  effect" 
must  be  considered;  that  is.  workers, 
especially  those  in  demanding  or 
strenuous  jobs,  must  have  and  maintain 
a  degree  of  good  health  in  order  to 
perform  and  keep  their  jobs.  Considering 
that  the  overall  health  of  these  workers 
is  generally  better  than  the  overall 
health  of  the  general  population,  a 
significantly  elevated  SMR  for  a  worker 
population,  when  compared  to  the 
general  population,  is  that  much  more 
compelling.  Therefore.  OSHA  looks  with 
particular  interest  at  SMR  data  which 
show  a  significant  excess  of  deaths  in 
worker  populations  when  compared  to 
general  population  rates. 


The  total  number  of  deaths  increased 
from  54  in  1977  to  123  in  1986.  Expected 
mortality  was  121.4  (based  on  U.S. 
mortahty  rates.  SMR  =  1.01)  and  140.8 
(based  on  mortality  in  Yorit  County, 
SMR =0.87).  Total  deaths  from 
malignant  neoplasms  reached  28  (33 
expected.  U.S.  and  York  County 
comparisons).  Four  deaths  due  to  cancer 
of  the  liver  and  biliary  passages  were 
reported  in  the  MC-exposed  cohort.  This 
was  significantly  different  from  the 
expected  values  of  0.53  deaths  (based  on 
U.S.  statistics.  SMR  =  2.40)  and  0.86 
deaths  (based  on  York  County  data. 
SMR=2.32).  The  authors  noted  that  all 
deaths  occurred  in  workers  who  had 
been  employed  in  the  plant  for  more 
than  10  years  and  who  died  at  least  20 
years  after  they  were  hired.  No  deaths 
from  these  types  of  cancers  were 
ob8er>'ed  in  the  initial  study.  These 
results  suggested  that  the  latency  period 
for  these  cancers  may  have  been  longer 
than  the  observation  period  in  the  initial 
study,  and  that  cancers  associated  with 
MC  exposure  became  observable  during 
the  follow-up  study.  This  idea  was 
further  supported  in  that  in  this 
relatively  young  population,  only  9.68% 
of  the  cohort  had  died  by  the  time  of  the 
analysis  (4.25%  in  the  original  study),  so 
that  chronic  effects,  which  are  more 
likely  to  be  observed  in  later  life  may 
not  have  had  sufficient  time  to  develop. 
Further  follow-ups  of  the  mortality 
experience  of  this  cohort  are  necessary 
in  order  to  confirm  the  increases  in 
biliary/liver  cancer  described  above 
and  to  identify  any  other  chronic  health 
effects  due  to  MC  exposure,  especially 
neoplastic  diseases. 

The  increase  in  liver  and  biliary 
cancer  deaths  is  significant  particularly 
in  light  of  the  fact  that  the  hver  was 
identified  as  a  target  site  in  the  NTP 
rodent  oncogenicity  study.  Also,  three  of 
these  liver/biliary  cancers  were 
identified  in  individuals  with  apparently 
long  durations  of  exposure  and  in  all 
four  of  these  employees,  there  was  a 
long  period  between  first  hire  and  death 
from  cancer.  Although  it  must  be  taken 
into  consideration  that  only  a  small 
number  of  cases  of  cancer  have  been 
identified  in  this  study,  that  individual 
exposures  to  MC  in  this  plant  have  not 
been  well  characterized,  and  that  the 
effects  of  concurrent  exposures  to  other 
chemicals  (methanol  acetone,  oil  mists) 
have  not  been  evaluated,  OSHA 
believes  that  this  study  can  be  regarded 
as  preliminary  evidence  of  a  positive 
human  carcinogenic  response  to  MC 
exposure. 

OSHA  is  aware  that  additional 
epidemiological  data  are  being  collected 
from  a  MC-exposed  cohort  of  cellulose 
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acetate  fiber  workers.  The  plant  (closed 
since  1982)  is  located  in  Cumberiand, 
MD.  and  was  similar  in  operation  and 
exposures  to  the  Rock  Hill.  S.C.  plant.  It 
is  the  Agency's  understanding  that  the 
same  methodology  will  be  used  as 
employed  in  the  previous  study.  OSHA 
will  closely  follow  the  progress  of  this 
study  and  evaluate  any  results  which 
may  become  available  during  the 
rulemaking  process. 

b.  Studies  of  film  production  workers. 
Friedlander  et  al.  (Ex.  4-27)  and  Heame 
et  al.  (Exs.  7-122,  7-163)  have  studied 
the  mortality  experience  in  the  film 
coatings  operations  of  a  Kodak  film 
production  plant  in  Rochester,  NY.  The 
cohort  studied  consisted  of  1013  men 
employed  for  at  least  one  year  in  the  roll 
coating  division  at  any  time  between 
January  1964  and  December  1970.  Cohort 
members  were  followed  through  1988. 

The  comparison  groups  consisted  of 
the  male  population  of  New  York  state 
outside  of  New  York  City,  and  an 
industrial  control  group  of  40.000  men 
employed  at  Kodak  Park  in  Rochester, 
but  not  working  in  the  roll  coating 
division.  This  industrial  control  group 
was  useful  in  correcting  for  the  healthy 
worker  effect  discussed  previously.  This 
effect  can  mask  small  increases  in 
mortality  due  to  occupational  factors 
when  comparisons  are  made  to  general 
population  mortaHty. 

Exposure  characterizations  for  each 
job  site  were  made  through  extensive 
personal  and  ambient  air  sampling.  The 
mean  TWA  for  the  cohort  described  was 
26  ppm.  The  mean  tenure  in  the  roll 
coating  division  was  23.1  years. 
Employment  history  and  exposure 
profile  was  constructed  for  each 
employee.  The  latest  follow-up  study 
(Ex.  7-163)  accumulated  22,006  person- 
years  of  follow-up.  The  total  number  of 
deaths  was  238  (23.5%  of  the  cohort)  and 
determination  of  vital  status  was  greater 
than  99%. 

In  the  latest  update  (Ex.  7-163),  no 
statistically  significant  increases  in 
cause-specific  or  total  mortality  was 
associated  with  MC  exposure.  The 
cohort  was  analyzed  by  lifetime  MC 
exposure  (dose)  and  latency  (time  from 
first  exposure).  No  dose-related  or 
latency-related  trends  were  identified 
for  cause-specific  death  rates.  In  earlier 
updates  of  the  original  study  (Ex.  7-122), 
an  elevated  number  of  pancreatic 
cancers  were  reported  in  the  MC 
exposed  cohort.  The  excess  pancreatic 
cancers  did  not  meet  the  statistical 
criteria  for  significance  set  by  the 
authors  for  non-hypothesized  causes  of 
death.  Hypothesized  causes  of  death 
were  based  on  the  metabolism  of  MC  to 
CO  and  subsequent  cardiac  stress 
(ischeq^  heart  disease)  and  cancer 


target  sites  identified  in  the  NTP  rodent 
bioassay  (liver,  lung  and  breast).  Death 
rates  from  hypothesized  causes  were 
required  to  meet  a  one-tailed  p  less  than 
0.05  to  be  statistically  significant,  while 
non-hypothesized  causes  of  death  were 
required  to  meet  a  two-tailed  p  less  than 
0.01  to  be  significant.  The  purpose  of  this 
increased  stringency  for  non- 
hypothesized  causes  of  death  was  to 
reduce  the  probability  that  a  difference 
in  death  rates  would  be  determined  to 
be  significant  when  it  was  a  chance 
occurrence.  As  the  number  of  outcomes 
examined  (cause-specific  deaths)  is 
increased,  the  probability  that  a  death 
rate  will  be  elevated  or  depressed  by 
chance  alone,  increases.  The  suggestive 
increases  in  the  rates  of  pancreatic 
cancers  observed  in  the  earlier  studies 
has  become  less  statistically  significant 
with  time.  In  the  latest  update  the  SMR 
for  pancreatic  cancer  was  1.9  (8  cancers 
observed  versus  4.2  expected  (NYS  and 
Kodak  Park  comparators),  p=G.13).  No 
additional  pancreatic  cancers  have  been 
observed  since  the  previous  update  in 
1984  (3  expected).  This  lends  further 
credence  to  the  contention  that  the 
suggestive  elevation  in  pancreatic 
cancers  was  not  due  to  MC  exposure. 

The  overall  mortality  of  this  cohort 
was  statistically  significantly  less  than 
both  comparison  groups  (SMR =0.72 
based  on  NYS  statistics  and  SMR =0.80 
based  on  Kodak  Park  data).  The 
explanation  for  this  deficit  in  mortality 
among  MC  exposed  workers  has  not 
been  explained. 

c.  Study  of  workers  in  paint  and 
varnish  manufacturing.  The  NPCA 
submitted  an  epidemiological  study  by 
SRI  (Ex.  10-29b)  that  examined  16,243 
employees  who  worked  for  at  least  one 
year  in  the  manufacture  of  paint  or 
varnish.  MC  exposure  was  not  measured 
for  the  cohort  studies,  however,  the 
authors  stated  that  typical  exposure  to 
MC  was  below  ICO  ppm.  The  overall 
mortality  for  this  cohort  compared 
favorably  with  U.S.  general  population 
death  rates.  This  "healthy  worker 
effect"  is  described  above  in  the 
discussion  of  the  cellulose  acetate  fiber 
workers.  No  statistically  significant 
excess  cancers  were  identified  in  the 
exposed  cohort:  however,  marginally 
elevated  SMRs  were  identified  for 
cancer  of  the  skin,  lung,  colon/rectum 
and  liver.  The  authors  felt  that  these 
were  sufficiently  elevated  to  warrant 
further  study.  Because  of  the  multiple 
exposures  in  these  workers,  lack  of 
individual  exposure  data  and  lack  of 
statistically  significant  excesses  of 
specific  cancers,  there  is  no  evidence  of 
an  association  between  MC  exposure 
and  cancer  in  this  cohort. 


OSHA  believes  that  while  all  workers 
in  the  study  were  potentially  exposed  to 
MC.  the  subcohort  of  workers  who 
cleaned  tubs  and  tanks  had  the  greatest 
exposure.  This  subcohort  numbered  only 
238  of  the  16,243  total  workers.  Although 
there  are  limited  data  available  for  this 
subcohort  and  none  of  the  SMRs 
achieve  statistical  significance,  the 
Agency  notes  that  there  were  4 
malignant  neoplasms  of  the  pancreas 
(1.93  expected)  and  15  malignant 
neoplasms  of  digestive  organs  and 
peritoneum  (10.66  expected). 

In  summary,  there  is  no  evidence  of 
statistically  significant  excess  of 
cancers  in  the  study  of  workers  in  paint 
and  varnish  manufacture  and  no 
evidence  for  an  association  of  MC 
exposure  and  cancer  for  this  industry. 
This  study  does  point  out,  however,  the 
need  for  follow-up  investigations  of  this 
cohort,  including  documentation  of 
exposures  (to  all  chemical  agents)  and 
identification  of  confounding  factors. 

d.  Summary  of  epidemiological 
studies.  OSHA  preliminarily  believes 
that  the  Kodak  and  NPCA  studies 
indicate  no  increase  in  mortality 
associated  with  MC  exposure.  This 
result  is  not  inconsistent  with  the 
findings  of  Cohen  (Ex.  7-75)  because  of 
the  much  greater  MC  exposures  likely  to 
have  been  experienced  in  the  fiber 
production  workers  than  described  for 
the  film  production  workers  or  workers 
in  paint  and  varnish  manufacture.  The 
low  average  exposure  levels  in  the 
Friedlander  and  Hearne  and  NPCA 
studies  and  relatively  small  population 
with  higher  exposures  to  MC  limit  the 
power  of  these  studies  to  detect  small  to 
moderate  increases  in  cancer  rates. 

In  summary,  an  epidemiological  study 
of  fiber  production  workers  has  shown 
an  Increased  incidence  of  liver/biliary 
cancer  subsequent  to  relatively  high  MC 
exposures  (140-475  ppm  TWA).  A 
second  epidemiologic  study  of  workers 
in  a  film  production  plant  showed  no 
increase  in  any  cause  specific  death 
rates.  These  workers  were  exposed  to 
much  lower  MC  concentrations  (26  ppm 
TWA).  A  third  study  of  workers  in  paint 
and  varnish  manufacture  also  showed 
no  increase  in  any  cause  specific  death 
rates  associated  with  MC  exposure. 
OSHA  notes  that  individual  MC 
exposures  were  not  documented  and 
that  workers  in  this  study  were  likely 
exposed  to  other  chemical  agents. 
OSHA  preliminarily  concludes  that 
based  on  the  increased  incidence  of 
liver/biliary  cancers  in  the  fiber 
production  workers,  there  may  be  an 
increased  risk  of  cancer  in  these  workei 
populations  causally  related  to  MC 
exposure. 
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3.  Mutagenicity  Studies 

Mutagenicity  and  genotoxicity  studies 
are  useful  in  describing  the  possible 
carcinogenic  mechanism  of  action  of 
MC.  Evidence  for  the  interaction  of  MC 
or  MC  metabolites  with  D.N'A  (producir4g 
mutations  or  toxicity)  supports  a 
genotoxic  mechanism  for  the 
carcinogenic  action  of  MC.  rather  than  a 
non-genotoxic  action  (i.e..  by  acting  as  a 
promoter,  increasing  cell  turnover).  EPA 
has  reviewed  the  literature  concerning 
the  mutagenic  potential  of  MC  in  their 
Health  Assessment  Document  for 
Dichlorometh^ne  (Methylene  Chloride) 
(H/\Dj  (Ex.'4-5)  and  the  studies 
conducted  L-y  ECETOC  in  the  Technical 
Analysis  of  New  Methods  and  Data 
Regarding  Dichloromethane  Hazard 
Assessments  (Ex.  7-129).  OSR\  agrees 
with  EPA's  assessment  of  the  various 
studies,  the  results  of  which  are 
summarized  below. 

a.  Bacterial  studies.  Investigations  of 
the  induction  of  mutagenicity  by  MC 
were  performed  using  the  Salmonella 
typhimuriuw  histidine  reversion  assay. 
MC  tested  positive  for  mutagenesis  in 
all  of  the  studies  using  Salmonella 
TAIOO,  TA1535  or  TA98  with  and 
without  mammalian  metabolic 
activation  of  MC,  when  assays  were 
performed  in  sealed,  gas  tight  exposure 
chambers  (Ex.  4-5).  In  studies  which 
presented  sufficient  data  for  analysis, 
clear  dose  responses  were  apparent.  A 
10-fold  or  greater  increase  in  revertants 
was  observed  at  the  highest  doses 
compared  to  negative  controls.  Barber  et 
al.  (Ex.  7-190)  conducted  their  tests  in  a 
chemicaDy  inert,  closed  incubation 
system  and  analysed  concentrations  of 
MC  in  the  vapor  phase  and  the  aqueous 
phase  of  a  test  plate.  Based  on  this 
luantitative  determination  of  the  MC 
dose  (115  ^.mol/plate),  MC  was 
considered  to  be  a  weak  mutagen  for 
Salmonella  under  the  conditions  of  the 
test. 

The  relevance  of  the  mutageiricity 
data  derived  from  Salmonella  has  been 
questioned.  However,  bacterial 
metabolism  of  MC  is  very  similar  to  that 
of  mammalian  syFtema  (Salmonella 
metabolizes  MC  to  COj  and  CO. 
apparently  by  pathways  similar  to  those 
in  mammals).  Because  of  the  reactivity 
of  the  metabolic  intermediates  of  these 
pathways  (formaldehyde,  formyl 
chloride  and  S-chlororaethylglutathione), 
and  the  proximity  of  the  bacterial  DNA 
to  the  cytopdasmic  enzymes,  it  has  been 
suggested  (Ex.  10-18)  that  bacteria  may 
be  more  susceptible  to  mutagenicity 
than  Bjore  complex  organisms,  which 
would  be  protected  by  sequestration  of 
the  DNA  in  the  nucleus  of  the  cells.  The 
highly  reactive  metabolites  would  then 


be  more  hkely  to  react  with  other 
cellular  constituents  before  they  could 
cross  the  nuclear  membrane  to  interact 
with  DNA. 

b.  Yeast  and  Drosophila  studies.  In 
yeast,  two  studies  were  conducted,  one 
by  Simmon  (Ex.  7-241)  on  the  mitotic 
recombination  potential  of  yeast  after 
exposure  to  MC  and  one  by  Jongen  (Ex. 
7-191)  on  the  potential  for  gene 
conversion,  reverse  mutations  and 
mitotic  recombination  in  yeast.  The 
former  study  was  judged  by  the  authors 
to  show  no  mutagenic  potential  of  MC  in 
yeast.  The  latter  study  produced 
positive  evidence  of  the  mutagenicity  of 
MC.  The  EPA  felt  that  differences  in  the 
results  of  these  two  studies  were  most 
likely  due  to  different  yeast  strains  used, 
differences  in  exposure  limes  and 
differences  in  incubation  temperature.  It 
is  interesting  to  note  that  the  mutagenic 
potential  of  MC  correlated  with  the 
cytochrome  P450  metabolic  ability  of 
each  yeast  strain  (Ex.  4-5). 

In  1981.  Cocke  et  al.  (Ex.  7-193)  tested 
the  mutagenicity  of  MC  by  examining 
induction  of  sex-linked  recessive  lethal 
mutations  in  Drosophila.  MC  was 
administered  in  solutions  of  2%  DMSO 
and  5%  saccharose.  The  highest  dose 
was  thought  to  be  close  to  the  LDso.  A 
dose- related  incidence  of  lethal 
mutations  was  reported.  This  study 
demonstrated  that  MC  was  mutagenic  to 
sperm  in  Drosophila. 

c.  Studies  in  rrammalian  cells.  MC 
has  been  tested  for  mutagenicity  in 
several  manmialian  cell  culture  test 
systems.  In  1980,  Jongen  et  a  I.  (Ex.  7-49) 
incubated  CHO  and  V79  cells  with 
concentrations  of  MC  up  to  5%.  After 
exposure  to  MC.  cells  were  selected  for 
expression  of  the  HGPRT  gene  locus  (a 
forward  mutation).  MC  did  not  increase 
the  mutation  frequency  of  either  cell 
line.  EPA  suggested  that,  in  order  to 
evaluate  the  mutagenic  potential  of  MC 
in  this  system,  the  test  dose  should  be 
higher  than  that  used  in  the  study, 
because  minimal  cytotoxicity  was 
observ  ed  in  the  cells  at  all  of  the  doses 
given.  Cell  survival  was  decreased  only 
20%  by  the  highest  dose  of  MC 

Several  investigators  have  studied  the 
potential  for  MC  to  induce  chromosomal 
aberrations.  In  an  experiment  conducted 
by  Thilagar  and  Kumaroo  (Ex.  7-192), 
MC  induced  a  dose-related  increase  in 
chromosome  aberrations  in  CHO  cells. 
This  response  was  not  altered  by  the 
presence  of  an  exogenous  metabolic 
activation  system  (S-9  mix  firom 
Aroclor-induced  rat  livers). 

Burek  et  al.  (Ex.  7-151)  examined  the 
bone  marrow  of  rats  exposed  to 
concentrations  of  0.  500. 1500  or  3500 
ppm  MC  6  hr/day  5  days/week  for  8 


months.  No  increases  in  the  frequency  of 
abnormal  cells  or  in  the  frequency  of 
any  specific  aberration  were  reported  in 
treated  animals  compared  to  the 
controls.  However,  in  this  experimental 
protocol  it  is  necessary  for  the  active 
metabolite  of  MC  to  reach  bone  marrow 
and  interact  with  the  DNA.  There  is  no 
evidence  that  bone  marrow  is  a  target 
for  MC,  that  MC  is  metabolized  in  bone 
marrow,  or  that  metabolites  produced  in 
distant  sites  are  stable  enough  to  be 
transported  to  the  bone  marrow  to  exert 
a  toxic  effect.  Therefore,  it  is  predictable 
that  MC  would  not  exhibit  a  genotoxic 
effect  in  this  assay. 

Two  studies  of  the  ability  of  MC  to 
cause  micronuclei  in  polychromatic 
erythrocytes  (PCE)  (a  measure  of  the 
genotoxicity  of  a  compound)  were 
evaluated.  Cocke  et  al.  (Ex.  7-193) 
examined  the  effects  of  three  dose  levels 
of  MC  (3.50. 1700,  and  3400  mg/kg  in  2 
i.p.  injections  24  hours  apart).  An 
increase  in  PCEs  with  micronuclei  was 
observed  at  the  two  highest  doses,  but  a 
dose-response  relationship  was  nut 
demonstrated.  Also,  the  highest 
response  observed  was  not  greater  than 
two  times  the  control  values.  EPA 
considered  these  results  inconclusive, 
but  suggestive  of  a  positive  response.  In 
1986,  Sheldon  et  al.  (Ex.  8-30)  also 
evaluated  the  potential  for  MC  to  induce 
micronuclei  in  PCEs.  This  study  was 
determined  to  be  negative  for  MC.  These 
studies  required  MC-induced  toxicity  in 
the  bone  marrow  (the  site  of  erythrocyte 
formation),  which  has  not  been 
identified  as  a  target  tissue  for  MC 
toxicity.  The  mouse  micronucleus  assay 
may  not  be  a  sensitive  indicator  of  the 
genotoxic  potential  of  MC  because,  as 
indicated  above,  there  is  no  evidence 
that  bone  marrow  is  a  target  for  MC 
toxicity  and  the  concentration  of  MC 
metabolites  formed  in  other  organs  such 
as  lung  and  liver  which  do  reach  the 
bone  marrow,  may  not  be  in  sufficient 
quantities  to  elicit  a  positive  response  in 
this  assay. 

Three  studies  have  examined  the 
effects  of  MC  on  the  induction  of  sister 
chromatid  exchanges  in  the  DNA  of 
mammalian  cells  in  culture.  MC  was 
shown  to  induce  SCEs  in  V79  cells  by 
Jongen  et  al.  (Ex.  7-49).  This  induction  , 
was  dose-related  and  statistically 
significant  at  p  less  than  0.001.  In  a 
similar  study,  Thilagar  and  Kumaroo 
(Ex.  7-192)  judged  their  study  of  MC 
induction  of  SCEs  in  CHO  cells  to  be 
negative.-However.  slight  dose-related 
increases  in  SCEs  were  reported.  These 
increases  did  not  achieve  statistical 
significance,  but  were  suggestive  of  a 
positive  response.  "Hie  doses  used  in  this 
study  were  tower  than  in  the  study  by 
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Jongen  et  aL  In  a  study  by  McCarroU  et 
aL  (Ex.  7-237),  dose-related  increases  in 
the  SCEs  in  CHO  cells  were  reported  at 
higher  doses  (up  to  7%  atmosphere)  than 
used  in  the  Thilagar  and  Kumaroo 
experiments  (Ex.  7-192).  Based  on  the 
evidence  from  these  three  studies.  MC 
has  been  determined  to  cause  DNA 
damage  resulting  in  SCEs  in  cultured 
mammalian  cells. 

Several  studies  were  conducted  to 
determine  the  potential  for  MC  to  induce 
DNA  repair,  expressed  as  unscheduled 
DNA  synthesis  (UDS).  Jongen  et  al.  (Ex. 
7-49)  measured  UDS  and  inhibition  of 
DNA  synthesis  in  V7g  cells  and  primary 
human  Hbroblasts  in  vitro.  MC  had  no 
detectable  effect  on  UDS  in  either  cell 
line.  Inhibition  of  DNA  synthesis  was 
detected,  but  this  effect  was 
demonstrated  to  be  a  toxic  effect  of  MC 
on  the  metabolism  of  MC  and  not  a 
direct  action  of  MC  on  DNA  synthesis. 
In  1981,  Perocco  and  Prodi  (Ex.  7-189) 
also  fotmd  no  differences  in  in  vitro 
DNA  repair  rates  between  MC-treated 
and  control  human  lymphocytes. 

Trueman  et  al.  (Ex.  8-18)  examined 
the  effects  of  MC  on  UDS  in  vitro  and  in 
vivo.  In  the  in  vitro  study,  rat  and  mouse 
primary  hepatocytes  were  exposed  to 
500. 1000.  2000  or  4000  ppm  MC  for  2  or  6 
hours,  and  evaluated  for  UDS.  The 
authors  judged  this  study  to  be  negative 
because,  although  the  data  is  suggestive 
of  a  dose  response,  the  results  did  not 
achieve  statistical  significance.  The 
results  may  have  had  greater  statistical 
power  if  higher  doses  were  used.  The 
study  can  be  criticized  on  the  grounds  of 
dose  selection  because  appropriate 
doses  in  in  vitro  UDS  experiments  are 
generally  chosen  as  fractions  of  a  dose 
which  produces  profound  cytotoxic 
effects.  The  very  limited  cytotoxicity 
described  in  this  study  indicates  that  the 
doses  used  should  most  hkely  have  been 
much  higher.  This  study  had  little  power 
to  predict  MC  effects  on  UDS.  In  the  in 
vivo  UDS  experiments,  rats  and  mice 
were  exposed  for  2  or  6  hotirs  to  2000  or 
4000  ppm  MC.  Hepatocytes  were 
isolated  from  these  animals  and  the 
DNA  repair  rates  evaluated  by 
measuring  UDS.  The  results  of  this  study 
show  no  effect  of  MC  on  DNA  repair 
rates.  However,  the  appropriateness  of 
this  protocol  in  the  assessment  of  MC 
genotoxicity  has  been  called  into 
question  by  the  EPA  (Ex.  7-128).  EPA 
states  that  the  study  of  UDS  in  vivo  is 
only  justified  when  metaboUsm  of  a 
toxic  agent  is  thought  to  occur  outside 
the  liver  and  the  resulting  metabolites 
are  stable  enough  to  be  transported  to 
the  Uver  where  they  can  interact  «vith 
the  DNA  and  cause  genotoxic  damage. 
The  evidence  accumulated  concerning 


the  metaboUsm  of  MC.  on  the  other 
hand,  suggests  that  MC  is  metaboUzed 
in  the  hver  and  lung,  and  that  the  toxic 
metabolites  are  very  shori-lived  (too 
short-lived  to  be  transported  outside  the 
metabolizing  organ).  In  addition,  the 
doses  used  in  this  study,  as  in  the  in 
vitro  work,  were  too  low.  The  basis  for 
choosing  these  doses  was  the  NTP 
chronic  bioassay.  Doses  in  the  NTP 
study  were  designed  to  be  administered 
to  animals  6  hr/day  for  two  years.  Doses 
appropriate  in  a  chronic  study  are 
generally  too  tow  to  ehcit  detectable 
genetic  changes  in  a  short-term 
genotoxicity  assay. 

Lefevre  and  Ashby  (Ex.  8-31) 
examined  the  effects  of  MC  on  the 
induction  of  cell  replication  by 
measuring  the  induction  of  S-phase 
hepatocytes  by  exposure  to  MC  in  vivo. 
Mice  were  exposed  to  4000  ppm  MC  for 
2  hours.  This  exposttre  was  followed  by 
in  vivo  radiolabelling  of  DNA  and 
autoradiography  of  isolated 
hepatocjrtes.  In  two  of  three 
experimental  protocols  small  but 
statistically  significant  increases  in 
replicating  hepatocytes  were  observed. 
The  autbcHV  alluded  to  the  possibility 
that  the  carcinogenic  action  of  MC  is  the 
result  of  a  non-genotoxic  event  which 
increases  cell  turnover,  and  therefore, 
tumorigenicity.  However,  the  low  dose 
used  (4000  ppm  is  appropriate  for  a 
chronic  bioassay,  but  not  in  short  term 
studies)  and  the  small  effect  observed 
gave  this  study  Uttle  power  to 
discriminate  between  weakly  genotoxic 
and  non-genotoxic  activity. 

The  ability  of  a  compound  to  bind 
covalently  with  DNA  is  one  measure  of 
its  potential  for  genotoxicity.  Although  it 
is  not  necessary  for  a  compound  to  bind 
to  DNA  to  cause  mutation,  there  are 
many  examples  of  compounds  which  act 
in  this  maimer.  Green  et  al.  (Ex.  8-16d) 
described  experiments  which  test  the 
ability  of  MC  to  bind  covalently  with 
DNA  in  vivo.  Mice  were  exposed  to  4000 
ppm  'X:-labelled  MC  and  the  liver  DNA 
was  examined  for  alkylated  bases.  A 
confounding  factor  in  this  protocol  was 
that  MC  is  metabolized  to  one-carbon 
compounds  which  may  then  enter  the 
normal  metabolic  pathways  for  DNA. 
This  results  in  radioactivity  from 
labelled  MC  associated  with  all  of  the 
normal  DNA  bases  as  well  as  with  any 
alkylation  products.  This  problem  was 
assessed  by  a  second  protocol  in  which 
DNA  was  labelled  with  '*C-fonnate 
(which  labels  all  normal  DNA  bases 
except  cytosine)  and  then  the  animals 
were  exposed  to  4000  ppm  unlabelled 
MC  No  alkylated  bases  resulting  from 
MC  exposure  were  detected  in  this 
study. 


The  sensitivity  of  these  experiments 
was  questioned  because  of  the  low  dose 
of  MC  used  (one  dose  of  4000  ppm).  but 
also  because  of  the  apparent 
insensitivity  of  the  analytical  methods. 
In  these  experiments,  no  5- 
methylcytosine  was  detected.  This 
normally-occurring  base  is  labeled  at 
the  5-melhyl  position  by  '*C-formate 
and  comprises  approximately  3%  of  the 
normal  DNA  cytosines.  Using  the 
exposure  protocol  outlined  by  the 
authors,  alkylated  bases  would  be 
expected  to  occur  at  much  lower 
frequencies  than  5-methylcytosine  in  the 
DNA,  especially  if  MC  is  believed  to  be 
a  weak  alkylating  agent  If  a  normal 
minor  base  such  as  5-methylcyto8ine 
cannot  be  detected  by  the  methods  used, 
the  presence  of  any  alkylated  bases, 
especially  from  a  weakly  genotoxic 
agent,  could  not  possibly  be  detected. 
OSHA  disagrees  with  the  authors 
findings  that  this  study  presents 
evidence  of  the  lack  of  covalent  binding 
of  MC  to  DNA. 

d  Summary  of  mutagenicity  studies. 
In  summary.  OSHA  believes  that  the 
evidence  reported  above  indicates  that 
MC  is  mutagenic  in  bacterial  and  lower 
eukaryotic  systems,  and  hat  been 
shown  to  be  weakly  genotoxic  in  some 
mammalian  systems.  OSHA  disagrees 
with  the  conclusion  of  Broome  et  al.  (Ex. 
4-65)  that  "the  genetic  rationale  for  a 
carcinogen  risk  assessment  for  DCM 
(MC)  is  inappropriate."  Negative 
findings  in  several  of  the  studies 
described  here  have  been  explained  by 
inappropriate  dosing  or  inappropriate 
protocol.  The  documentation  of  positive 
responses  in  the  production  of  mutations 
in  bacteria,  yeast  and  Drosophila, 
chromosomal  aberrations  in  CHO  cells 
and  SCEs  in  CHO  and  V79  cells  and 
equivocal  responses  in  other  systems, 
indicate  the  potential  genotoxicity  of 
MC.  These  results  support  the  rationale 
for  development  of  a  cancer  risk 
assessment  based  on  the  genotoxic 
mechanism  of  action  of  MC 

D.  Other  Toxic  Responses 

1.  CNS  Toxicity 

a.  Animal  studies.  There  is  Kttle  data 
available  describing  behavioral  or 
neurological  effects  of  MC  in  animals 
other  than  the  induction  of  anesthesia  at 
high  doses  (greater  than  1000  ppm).  The 
data  base  describing  the  behavioral  and 
neurological  effects  in  humans  from 
experimental  and  occupational 
exposures  to  MC  is  fairly  large. 
Therefore,  the  value  of  additional 
behavioral  data  for  rodents  (measured 
as  increased  sleeping  time  or  decreased 
running  time)  in  assessing  human  risk 
from  exposure  to  MC  is  questionable. 
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Studies  of  biochemical  changes  in  the 
brains  of  rodents  exposed  to  MC,  on  the 
other  hand,  could  be  very  important  in 
determining  the  mechanism  of  action  of 
MC  neurotoxicity  and  the  reversibility 
of  chronic  ejects  of  MC  exposure. 

In  a  study  by  Savolainen  et  al.  (Ex.  7- 
178).  increased  levels  of  acid  proteinase 
in  rat  brains,  but  no  change  in  brain 
RNA  levels,  were  reported  at  3  and  4 
hours  on  the  fifth  day  of  exposure  to  500 
ppm  MC,  6  hours/day.  The  authors 
suggest  that  the  increase  in  acid 
proteinase  may  be  due  to  increased 
levels  of  CO  from  metabolism  of  MC. 
The  induction  of  a  measurable  change  in 
the  biochemistry  of  the  brain  after  a 
relatively  low  concentration  of  MC  (the 
current  PEL)  and  the  short  duration  of 
exposure  suggests  that  human  exposures 
to  these  levels  may  similarly  induce 
biochemical  CNS  changes.  More 
research  in  these  areas  is  necessary  to 
assess  the  biological  significance  of 
these  findings. 

In  a  study  of  long  term  exposure  to 
MC.  Rosengren  et  al.  (Ex.  7-56)  looked 
at  the  effects  of  MC  on  glial  cell  marker 
proteins  and  DNA  concentrations  in 
gerbil  brains.  Animals  were  exposed 
continuously  to  210,  350  or  700  ppm  MC. 
Because  of  high  mortality  in  the  2  higher 
doses,  no  data  was  collected  at  700  ppm 
and  exposure  was  terminated  after  10 
weeks  at  350  ppm.  Exposure  to  210  ppm 
was  continued  for  three  months. 
Exposure  to  MC  was  followed  by  four 
months  of  no  exposure  before  animals 
were  examined  for  irreversible  CNS 
effects.  The  authors  found  increased 
levels  of  glial  cell  marker  proteins  in  the 
frontal  cerebral  cortex  and  sensory 
motor  cortex  after  exposure  to  350  ppm 
MC.  These  findings  are  consistent  with 
glial  cell  hypertrophy  or  glial  cell 
proliferation.  Levels  of  DNA  were 
decreased  in  the  hippocampus  of  gerbils 
exposed  to  both  210  and  350  ppm  and  in 
the  cerebellar  hemispheres  after  350 
ppm  MC.  Decreased  DNA 
concentrations  indicate  decreased  cell 
density  resulting  from  cell  death  or 
inhibition  of  DNA  synthesis. 

The  neurotoxic  mechanism  of  action 
of  MC  in  gerbil  brains  is  not  understood. 
However,  since  the  metabolism  of  MC  to 
CO  was  determined  to  be  saturated  at 
both  210  and  350  ppm  (COHb  levels 
were  equivalent  at  both  exposure 
concentrations),  the  toxic  effect  of  MC 
was  attributed  to  either  the  parent 
compound  or  metabolism  by  a  second 
pathway  (e.g.  the  GST  pathway).  It 
would  be  interesting  to  examine  the 
effects  of  MC  on  these  parameters  using 
a  daily  exposure  protocol  instead  of 
continuous  exposure  to  determine  if  the 
irreversible  effects  observed  would  be 


diminished.  It  is  not  known  at  the 
present  time  whether  a  daily  "recovery 
period"  would  increase  the  reversibility 
of  these  effects  or  not.  Also,  replication 
of  these  effects  in  other  species  is 
important  in  order  to  establish  that  this 
effect  is  not  specific  to  the  gerbil  (in 
which  no  other  MC  toxicity  studies  have 
been  conducted). 

In  summary,  OSHA  believes  that  this 
evidence  is  highly  suggestive  of  the 
susceptibility  of  the  CNS  to  reversible 
and  irreversible  effects  due  to  MC 
exposure.  Biochemical  studies  of  this 
nature  are  critical  in  elucidating  the 
mechanism  of  action  of  MC  on  a 
biochemical  level,  and  extrapolation  of 
these  effects  to  human  exposures. 

b.  Human  studies.  The  CNS 
depressant  effects  of  MC  have  been  well 
described  in  the  literature  (Exs.  7-4,  7- 
153,  7-154.  7-160,  7-175,  7-182.  7-183,  7- 
184).  In  the  early  part  of  this  century, 
MC  was  used  as  an  inhalation 
anesthetic,  but  abandoned  because  of 
the  excitatory  responses  at  doses 
required  for  anesthesia  and  the  narrow 
margin  between  induction  of  anesthesia 
and  death. 

Accidental  human  overexposures  to 
MC  (Exs.  7-ia  7-19)  have  indicated  that 
acute,  high  exposures  (greater  than 
10,000  ppm)  can  result  in  narcosis  and 
death.  Inhalation  of  much  lower, 
concentrations  of  MC  are  associated 
^ith  less  severe  CNS  effects.  In  humans, 
CNS  effects  have  been  noted  after 
experimental  exposures  to  as  low  as  200 
ppm  (Ex.  7-175)  and  occupational 
exposures  to  as  low  as  175  ppm  (Ex.  7- 
153). 

/.  Experimental  studies.  Putz  (Ex.  7- 
175)  described  CNS  deactivation, 
decreased  eye/hand  coordination  and 
decreased  vigilance,  speed  and 
precision  during  exposure  to  200  ppm 
MC  for  4  hours.  Deficits  in  eye/hand 
coordination  and  dual  task  performance 
were  larger  than  those  produced  by 
exposure  to  70  ppm  CO  alone.  The 
COHb  resulting  from  these  two 
exposures  was  approximately  equal, 
leading  to  the  conclusion  that  the  CNS 
effects  produced  by  MC  were  the  result 
of  the  direct  toxicity  of  MC  in  addition 
to  the  toxicity  due  to  COHb. 

Stewart  (Ex.  7-4)  found  increased 
lightheadedness  and  changes  in  visual 
evoked  response  (a  measure  of  CNS 
activation)  after  the  first  hour  of  a  two 
hour  exposure  to  986  ppm  and  the  same 
types  of  changes  after  1  hour  exposure 
to  514  ppm  followed  by  approximately 
15  minutes  of  a  second  1  hour  exposure 
to  868  ppm.  In  1973.  after  exposure  to  a 
complex  schedule  of  doses  from  1  hour 
per  day  at  50  ppm  to  7.5  hours  per  day  at 
500  ppm,  Stewart  (Ex.  7-5-R0327) 


demonstrated  changes  in  the  visual 
evoked  response  that  were  dose-related, 
but  no  effects  on  reaction  times  or 
performance  of  various  tasks. 

Gamberale  et  al.  (Ex.  7-160)  exposed 
14  subjects  to  four  30  minute  intervals, 
of  increasing  MC  concentration 
increments  from  250  to  1000  ppm  (total 
exposure  duration  of  2  hours).  The 
authors  found  a  favorable  change  in 
mood,  decreased  heart  rate  and  an 
increased  variability  in  reaction  time 
only  at  1000  ppm.  They  found  no 
statistically  significant  dose-response 
trend.  However,  since  each  dose  was 
only  experienced  for  one  30  minute 
inter\'al,  the  power  of  this  study  to 
detect  dose-related  changes  was  low. 

In  contrast  to  the  reported  negative 
findings  of  Gamberale  et  al.,  Winneke 
(Ex.  7-184)  performed  a  series  of 
experiments  on  male  and  female 
volunteers  which  demonstrated  a  CNS 
depression  after  exposure  to  300  and  800 
ppm.  This  depression  was  manifested  as 
decreased  vigilance  and  decreased 
critical  flicker  fusion  at  both  doses,  after 
approximately  1.5  hours  of  a  3  hour 
exposure  to  300  ppm  MC.  Decreased 
vigilance,  psychomotor  speed  and 
reaction  times  were  also  measured 
during  a  4  hour  exposure  to  800  ppm.  A 
second  study  by  Winneke  (Ex.  7-182) 
compared  the  effects  of  MC  at  300.  500 
and  800  ppm  to  those  effects  produced 
by  50  and  100  ppm  CO.  These  doses  of 
CO  produced  a  COHb  level  in  the  range 
of  that  produced  by  the  MC  doses. 
COHb  was  not  measured  in  these 
experiments,  but  estimated  to  be 
equivalent  whether  exposure  was  to  CO 
or  MC.  Winneke  described  increased 
deficits  during  MC  exposure  as 
compared  with  CO  exposure.  The 
authors  concluded  that  MC  produced 
greater  toxicity  than  could  be  explained 
by  metabolism  to  CO  alone.  Although 
this  conclusion  is  the  same  as  that 
forwarded  by  Putz  (Ex.  7-175).  the  study 
is  weakened  by  the  fact  that  actual 
COHb  levels  were  not  measured. 

These  experimental  studies  show  that 
there  are  definite  signs  of  CNS 
depression  as  low  as  200  ppm  for  4 
hours  and  300  ppm  at  1.5  hours  of 
exposure.  In  the  experiments  which 
were  sensitive  enough  to  detect  subtle 
CNS  effects,  a  no  observed  effect  level 
was  not  determined,  because  the  lowest 
experimental  concentration  used  (200 
ppm)  elicited  CNS  changes.  It  is 
reasonable  to  suggest  that  MC  may 
cause  CNS  effects  similar  to  those 
observed  at  200  ppm,  at  lower  exposures 
or  after  exposure  for  shorter  durations, 
but  OSHA  is  not  aware  of  any 
experimental  study  of  this  t^'pe  which 
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has  investigated  the  CNS  effects  of  MC 
at  these  levels. 

jj.  Occupational  exposure  studies. 
Kuzelova  et  al.  (Ex.  7-26)  examined 
workers  in  a  film  production  plant  who 
were  exposed  to  MC  al  concentrations 
from  29  to  4899  ppm.  There  were  cases 
of  frank  intoxication  and  large  numbers 
of  workers  with  neurological  symptoms 
of  MC  toxicity.  The  mechanism  for 
controlling  exposure  to  these  high 
industrial  levels  was  removal  of  the 
affected  employee  to  fresh  air  until  he  or 
she  had  recovered  su^ciently  to  resume 
working.  The  effects  described  in  this 
study  were  thought  to  be  completely 
reversible,  even  after  intoxication.  No 
other  toxicity  associated  with  MC 
exposure  was  observed. 

Cherry  et  aL  (Ex.  7-154)  studied  the 
effects  of  occupational  exposure  to 
much  lower  concentrations  of  MC  in  two 
populations  exposed  to  MC  In  the  1981 
study,  the  authors  found  a  marginal 
increase  in  self-reported  neurological 
symptoms  among  exposed  workers.  This 
increase  disappeared  when  aa 
appropriate  reference  group  was  used 
for  comparison.  However,  in  a  similar 
study  in  1983.  Cherry  (Ex.  7-153)  showed 
statistically  significant  increases  in 
tiredness  and  deficits  in  reaction  time 
and  digit  symbol  substitution  which 
correlated  to  MC  in  blood.  Exposures  for 
this  population  ranged  from  28  to  175 
ppm  for  the  full  shift.  This  study 
demonstrated  CNS  effects  due  to 
occupational  MC  exposures  below  200 
ppm  (the  lowest  dose  which  was 
administered  in  the  experimental 
studies). 

All  of  the  CNS  effects  described 
above  are  currently  thought  to  be 
completely  reversible;  however,  there 
are  some  reports  of  a  neuropathy 
tssociated  with  chronic  occupational 
exposure  to  various  solvents.  Hanke 
(Ex.  7-195)  and  Weiss  (Ex.  7-196)  have 
described  a  diffuse  toxic  brain  damage 
which  is  associated  with  chronic 
exposure  to  MC.  Weiss  (Ex.  7-196) 
described  the  case  of  a  39  year  old 
chemist  who  worked  for  5  years  with 
airborne  concentrations  of  MC  as  high   . 
as  660  ppm  to  3600  ppm  in  a  room  with 
poor  ventilation.  After  3  years  of 
exposure,  the  worker  developed 
neurological  symptoms,  characterized 
by  restlessness,  palpitations, 
forgetfulness,  poor  concentration,  sleep 
disorders,  and  finally,  acoustical 
delusions  and  optical  hallucinations.  No 
hepatic  damage  or  cardiac  toxicity  was 
found.  At  the  first  appearance  of 
symptoms,  cessation  of  exposure 
produced  an  immediate  cessation  of 
symptoms.  Later,  longer  and  longer 
periods  were  required  after  termination 


of  exposure  In  order  to  alleviate  the 
symptoms.  The  increasing  persistence  of 
symptoms  is  consistent  with  a  diagnosis 
of  toxic  encephalosis. 

Hanke  et  al.  (Ex.  7-\9S]  examined  32 
floor  tile  setters  who  were  exposed 
primarily  to  MC  at  ooacentrations  from 
400  to  5300  ppm  for  an  average  tenure  of 
7.7  years.  Clinical  examination  of  14  of 
the  workers  who  had  neurological 
symptoms  (headache,  vertigo,  sleep 
disturbance,  digestive  complaints  and 
lapses  in  concentration  and  memory) 
revealed  changes  in  the  BEG  patterns  of 
the  exposed  workers  which  persisted 
over  a  weekend  pause  in  exposure. 
These  EEG  changes  were  characteristic 
of  a  toxic  encephalosis  produced  by 
chronic  intoxication  widi  a  haiogenated 
solvent  (MC).  The  persistence  of  the 
EEG  changes  over  the  weekend  break 
excluded  an  acute  effect  of  MC 
exposure  on  EEG  patterns.  (Additional 
changes  in  the  EEG  found  during 
exposure  could  be  attributed  to  an  acute 
effect  of  MC).  Atthoogh  these  studies 
represent  a  small  number  of  cases  with 
very  high  chronic  exposures,  the 
evidence  is  suggestive  of  a  relationship 
between  chronic  MC  exposure  and  toxic 
encephalosis. 

In  a  case  study  report  Barrowcliff  et 
al.  (Ex  7-123)  attributed  cerebral 
damage  in  a  case  study  to  CO  poisoning 
caused  by  exposure  to  MC  Axelson  (Ex. 
7-150)  has  d^cribed  an  increased 
number  of  neuropsychiatric  disorders 
among  occupations  with  high  solvent 
exposures.  These  studies,  coupled  with 
the  limited  animal  data  on  the 
irreversible  effects  of  MC.  provide 
suggestive  evidence  of  a  permanent 
toxicity  which  may  be  the  result  of 
chronic  exposure  to  MC 

c.  Summary  of  CNS  toxicity  studies. 
The  primary  concern  surrounding  the 
CNS  toxicity  of  MC  is  the  CNS 
deactivation  that  has  been  described  in 
humans  as  low  as  175  ppm  (8  hour 
TWA).  This  depression  in  CNS  activity 
can  be  expressed  as  increased  tiredness, 
decreased  alertness  and  decreased 
vigilance.  These  effects  could 
compromise  worker  safety  by  leading  to 
an  increased  likehhood  of  accidents 
during  MC  exposure.  A  second  concern 
is  the  potential  for  development  of 
irreversible  brain  damage  as  described 
by  Hanke  and  Weiss  (Ex.  7-195,  7-196). 
In  these  studies,  the  case  numbers  are 
small,  the  exposures  to  MC  very  high 
and  more  work  is  necessary  to 
adequately  describe  the  mechanistic 
relationship  of  the  toxic  encephalosis  to 
MC  exposure.  However,  the  evidence 
that  solvent-associated  neuropathy 
exists  justifies  OSHA's  action  for 


reevaluating  the  adverse  health  effects 
ofMC 

2.  Cardiac  Toxicity 

Since  MC  is  metabolized  in  vivo  (in 
animals  and  humans]  to  CO  and  COi.  it 
is  reasonable  to  suspect  that 
cardiovascular  stress  known  to  occur 
from  CO  exposure  may  occur  with 
exposure  to  MC  as  well  (Ex.  7-73,  4-33). 
Carbon  monoxide  successfully  competes 
with  oxygen  and  blocks  the  oxygen 
binding  site  on  hemoglobia  effectively 
reducing  the  delivery  of  oxygen  to  ihe 
tissues.  Hemoglobin  has  an  affinity  for 
CO  that  is  240  times  its  affinity  for 
oxygen.  This  means  that  even  at  low 
ambient  CO  concentrations,  CO  can 
outcompete  oxygen  for  the  hemoglobin 
binding  sites.  The  most  severe  result  of 
this  binding  is  the  reduction  of  oxygen 
supply  to  the  heart  itself,  which  can 
result  in  myocardial  infarction  (heart 
attack)  (Ex.  4-033).  t 

a.  Animal  studies.  In  the  acute  and 
chronic  animal  studies  conducted  to 
date,  there  is  no  evidence  of  a  direct 
effect  of  MC  on  the  heart.  In  lethal  doses 
of  MC.  death  is  primarily  the  result  of 
CNS  and  respiratory  depression  (Exs.  7- 
27,  7-28).  Chronic  studies  (in  which 
COHb  levels  have  been  maintained  at 
10%  and  higher)  (Exs.  7-3,  7-8,  7-14.  7- 
130,  7-151)  have  also  shown  no  direct 
cardiotoxicity  of  MC 

Chlorinated  solvents  have  been 
shown  to  sensitize  the  cardiac  tissue  to 
epinephrine-induced  fatal  cardiac 
arrhythmias  (Ex.  7-226).  However,  the 
evidence  concerning  MC  is  limited 
because  the  animals  were  susceptible  to 
the  narcotic  effects  of  MC  at  a  dose 
below  which  cardiac  sensitivity  was 
initiated.  This  suggests  that  this  finding 
is  of  limited  usefu^ss  in  occupational 
settings,  because  MC  concentrations 
high  enough  to  produce  narcosis  would 
be  intolerable  in  a  work  environment 

b.  Human  studies.  Because  of  the 
large  numbers  of  American  workers 
with  silent  or  symptomatic  heart 
disease,  human  popwlations  n>ay  be 
more  susceptible  to  the  cardiac  toxicity 
of  MC  than  laboratory  animals.  Elevated 
COHb  has  been  measured  in  humans 
experimentally  and  occupationally 
exposed  to  MC  (Exs.  7-4,  7-5-R0327.  7- 
102,  7-115,  7-157,  7-159.  7-169,  7-174.  7- 
176).  The  effect  of  elevated  CO  exposure 
on  the  heart  has  been  well  established. 
Atkins  and  Baker  (Ex.  7-108)  described 
two  cases  of  myocardial  infarction  in 
workers  subsequent  to  CO  exposure. 
COHb  was  measured  at  30%  and  24%  in 
these  individuals.  While  lower  levels  of 
COHb  (3-10%)  (levels  which  may  result 
from  occupational  exposure  to  CO  or 
MC)  have  not  been  asaofoated  with 
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frank  morbidity  or  mortality.  COHb  at 
these  levels  has  been  correlated  with 
decreased  exercise  tolerance  and 
increased  anginal  pain  in  individuals 
with  coronary  artery  disease  (Ex.  7-198). 

Stewart  et  al.  (Ex.  7-102)  described  a 
case  of  a  66  year  old  man  who 
experienced  three  separate  myocardial 
infarctions  (the  last  one  was  fatal),  each 
one  after  a  2  to  3  hour  session  of 
furniture  stripping  using  a  commercial 
paint  remover  formulation.  Although  the 
MC  exposure  and  COHb  levels  were  not 
measured,  this  case  is  highly  suggestive 
of  an  association  between  MC  exposure 
and  cardiac  stress.  Welch  (Ex.  7-73) 
described  144  case  reports  of  clinical 
disease  associated  with  MC  exposure. 
Three  of  the  cases  were  of  cardiac 
symptoms  which  worsened  upon 
exposure  to  MC;  one  was  a  myocardial 
infarction.  MC  exposure  levels  were  not 
reliably  measured  in  these  cases,  but 
these  cases  also  suggest  an  association 
between  MC  exposure  and  cardiac 
stress. 

DiVincenzo  and  Kaplan  (Ex.  7-222) 
described  the  effects  of  smoking  and 
exercise  on  the  uptake,  metabolism  and 
excretion  of  MC.  They  found  that 
exercise  increases  MC  uptake  and. 
subsequently,  blood  COHb  levels 
through  the  metabolism  of  MC.  The 
COHb  levels  due  to  smoking  were  found 
to  be  additive  to  the  COHb  produced  by 
MC  metabolism.  This  means  that 
smokers  or  individuals  engaged  in 
physical  exertion  (as  in  a  workplace), 
may  be  at  increased  risk  from  CO- 
induced  toxicity  from  MC  exposure. 
This  is  particularly  true  for  individuals 
with  silent  or  symptomatic  cardiac 
disease  who  may  be  susceptible  to  the 
effects  of  CO  at  levels  as  low  as  3%. 

The  two  major  epidemiological 
studies  (in  film  coating  and  fiber 
production  workers)  (Exs.  7-75,  7-76.  7- 
122,  7-163)  reported  no  increased 
cardiac  mortality  due  to  occupational 
exposure  to  MC.  In  the  original  study  of 
the  fiber  production  workers.  Ott  (Ex.  7- 
76)  compared  mortality  from  the  MC 
exposed  plant  in  South  Carolina  to  a 
reference  plant  in  Virginia.  An  increased 
risk  ratio  for  ischemic  heart  disease  was 
observed  in  the  MC  exposed  workers 
compared  to  the  reference  population. 
The  authors  explained  this  disparity  by 
examining  geographical  variability  in 
the  incidence  of  ischemic  heart  disease. 
The  reference  plant  was  found  to  have 
an  unusually  low  (and  unexplained) 
death  rate  due  to  ischemic  heart  disease. 
In  an  update  of  the  study  (Ex.  7-75).  this 
contention  was  further  supported  when 
the  exposed  population  was  compared 
to  the  surrounding  York  County.  S.C. 
population.  No  difference  in  ischemic 


heart  disease  rates  was  detected 
between  exposed  workers  and  controls. 
The  SMR  was  0.94  (32  observed.  34.2 
expected). 

Further  examination  of  the  fiber 
production  workers  by  Ott  in  1977  (Ex. 
4-33d)  provided  information  on  the 
cardiac  response  of  24  male  workers 
during  occupational  exposures  to  MC. 
The  workers  were  monitored  using 
continuous  ambulatory 
electrocardiographic  (ECG)  recorders 
(Holter  monitors)  for  24  hours  during  a 
work  day.  The  authors  found  no  effects 
of  MC  on  the  ECG  tracings  of  any  of  the 
men  observed,  even  when  COHb  was 
measured  at  levels  in  which  adverse 
effects  were  observed  in  angina  patients 
under  controlled  laboratory  conditions. 
The  usefulness  of  the  study  is  limited 
because,  although  efforts  were  made  to 
include  men  with  heart  disease,  only  3 
of  the  24  monitored  were  known  to  have 
heart  disease.  Also,  the  day  to  day 
variability  of  ECG  responses  within  an 
individual  is  very  high.  Much  more  data 
must  be  collected  to  establish  the 
existence  or  absence  of  a  cardiac 
response  to  MC  among  individuals  with 
silent  or  symptomatic  heart  disease. 

c.  Summary  of  cardiac  toxicity.  In 
summary,  although  the  animal  studies 
and  epidemiological  data  are  non- 
positive  for  a  cardiac  effect  due  to  MC 
exposure,  the  collected  case  reports  are 
highly  suggestive  of  an  effect  of  MC  on 
the  subpopulation  with  symptomatic  or 
silent  heart  disease.  The  special 
susceptibility  of  this  subpopulation  to 
cardiac  stress  resulting  from  the 
metabolism  of  MC  to  CO  would  be  very 
difficult  to  detect  in  an  epidemiological 
study  unless  very  large  populations 
were  used  or  the  segment  of  the 
population  with  heart  disease  was 
identified.  OSHA  feels  that  there  is 
sufficient  evidence  of  cardiac  toxicity 
from  exposure  to  MC  and/or  its 
metabolites  that  OSHA  should  protect 
the  population  at  risk  from  COHb  levels 
due  to  MC  metabolism  as  low  as  3%. 

3.  Hepatic  Toxicity 

a.  Animal  studies — /.  Acute  studies. 
Acute  studies  of  MC  exposure  and  liver 
toxicity  have  failed  to  demonstrate 
severe  liver  toxicity  even  at  lethal  or 
near-lethal  doses.  Kutob  et  al.  (Ex.  7-27} 
and  Klaassen  et  al.  (Ex.  7-28]  conducted 
investigations  into  the  relationship 
between  narcosis  produced  by  single 
exposures  to  halogenated  methanes  and 
hepatotoxicity.  In  both  cases  MC  was 
determined  to  be  the  least  hepatotoxic 
of  the  halogenated  methanes  examined. 
In  fact,  MC  produced  no  hepatotoxic 
effects  by  the  parameters  measured  in 
the  studies  (bromsulfophthalein 
retention.  SGPT  activity  and 


histopathologic  changes).  The  only 
injury  described  was  a  mild 
inflammatory  response  associated  with 
lethal  MC  concentrations. 

Short-term,  nonlethal  exposures  to 
MC  also  seem  to  elicit  minimal  liver 
toxicity.  A  study  by  Weinstein  et  al.  (Ex. 
7-181)  examined  the  effects  of 
continuous  inhalation  exposures  of 
female  mice  to  MC  for  up  to  7  days. 
Mild,  nonlethal  injury  to  the  livers  was 
noted  by  the  authors,  characterized  by 
balloon  degeneration  of  the  rough 
endoplasmic  reticulum  (RER),  transient 
severe  triglyceride  accumulation  (fatty 
liver),  partial  inhibition  of  protein 
synthesis  and  breakdown  of  polysomes 
into  individual  ribosomes.  The  injury  is 
similar  to  a  mild  form  of  carbon 
tetrachloride  toxicity  (a  structural 
analog  of  MC)  and  suggests  that 
although  the  toxicity  due  to  MC  is  not  as 
severe  as  that  produced  by  carbon 
tetrachloride,  the  mechanism  of  toxicity 
may  be  similar.  An  interesting  aspect  to 
this  study  is  that  by  seven  days  the 
animals  appeared  to  be  adapting  to  the 
exposure  conditions:  the  fatty 
accumulation  and  ballooning  RER  was 
largely  reversed  and  the  animals  were 
more  active,  more  like  control  animals 
than  at  the  start  of  the  experiment. 

//.  Subchronic  studies.  Subchronic 
exposures  to  MC  produce  more  defined 
hepatic  injury  than  that  described  as 
resulting  from  acute  exposure  to  MC. 
MacEwen  et  al.  (Ex.  7-14)  studied  the 
effects  of  continuous  exposure  of  mice, 
rats,  dogs  and  rhesus  monkeys  to  1000 
and  5000  ppm  MC  for  up  to  14  weeks. 
Fatty  liver,  icterus,  elevated  SGPT  and 
ICDH  were  reported  in  dogs  at  both 
concenfrations.  these  effects  appeared 
at  6-7  weeks  of  exposure  to  1000  ppm 
MC  and  at  3  weeks  of  exposure  to  5000 
ppm.  Monkeys  were  less  sensitive  to 
hepatic  injury,  presenting  no  changes  in 
liver  enzymes  and  only  mild  to 
moderate  liver  changes  at  5000  ppm  MC. 
No  liver  alterations  were  detectable  in 
monkeys  exposed  to  1000  ppm  MC.  Mice 
and  rats  developed  iiver  toxicity  at  both 
exposure  levels,  characterized  by 
increased  hemosiderin  pigment, 
cytoplasmic  vacuolization,  nuclear 
degeneration  and  changes  in  cellular 
organization. 

Hi.  Chronic  studies.  Chronic  hepatic 
effects  associated  with  MC  exposure 
were  observed  in  lifetime  bioassays  in 
three  rodent  species.  In  the  NTP,  Burek, 
and  Nitschke  studies  (Exs.  7-8.  7-151.  7- 
173],  rats  were  exposed  to  inhalation 
concentrations  of  MC  trom  50  ppm  to 
4000  ppm.  Hepatic  effects  were  noted 
after  chronic  exposure  to  as  low  as  500 
ppm.  Hepatic  injury  in  rats  was 
characterized  by  increased  fatty  liver. 
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cytoplasmic  vacuolization  and  an 
increased  number  of  multinucleated 
hepatocytes.  At  the  higher  doses 
(greater  than  1500  ppm),  increased 
numbers  of  altered  foci  and 
hepatocellular  necrosis  became 
apparent.  Serota  et  al.  (Ex.  7-180) 
administered  5  to  250  mg  MC/kg  body 
weight  in  the  drinking  water.  Hepatic 
toxicity  similar  to  that  found  in  the 
inhalation  studies  was  reported  at  doses 
from  50  to  250  mg/kg. 

The  chronic  hepatic  effects  of  MC  in 
mice  were  investigated  in  two 
bioassays:  NTP  (Ex.  7-8]  and  Serota  et 
al.  (Ex.  7-179).  The  NTP  study  exposed 
mice  to  inhaled  MC  concentrations  of 
2000  and  4000  ppm.  MC  produced 
cytologic  degeneration  in  both  male  and 
female  mice  and  increased  incidence  of 
hepatocellular  adenomas  and 
carcinomas.  The  carcinogenic  effects  of 
MC  are  described  in  greater  detail  in  the 
section  on  carcinogenicity'.  In  mice 
exposed  to  50  to  250  mg/kg/d  MC  in 
drinking  water,  Serota  et  al.  found 
treatment-related  increases  in  the  fat 
content  of  the  liver.  Although  some 
proliferative  hepatocellular  lesions  were 
identified  in  this  study,  they  were 
distributed  across  all  exposure  groups. 
Hepatocellular  tumor  incidences  were 
not  elevated  above  historical  control 
incidences. 

In  the  hamster.  Burek  et  al.  (Ex.  7-151) 
found  very  minimal  treatment  related 
changes  in  the  livers  of  the  MC  exposed 
animals  after  exposure  to  500. 1500  or 
3500  ppm  MC.  A  dose-related  increase 
in  hemosiderin  was  found  in  male 
hamsters  at  6  months  and  at  3500  ppm  at 
12  months.  No  other  changes  in  liver 
physiology  were  reported. 

iv.  Summary  of  animal  studies  of 
hepatotoxicity.  In  summary,  the  acute 
effects  of  MC  exposure  on  the  livers  of 
experimental  animals  in  these  studies 
were  slight  and  appear  to  be  reversible. 
However,  long  term  exposure  to  MC.  as 
in  the  chronic  bioassays,  lead  to  more 
severe  and  more  permanent  changes  in 
liver  physiology.  In  the  case  of  mice  in 
the  NTP  study,  these  changes  included 
carcinogenesis.  The  studies  described 
above  demonstrate  the  susceptibility  of 
the  liver  as  a  target  organ  for  MC, 
especially  after  chronic  administration. 

b.  Human  studies — /.  Epidemiological 
studies.  In  a  cross-sectional  analysis  of 
the  health  of  workers  in  an  acetate  fiber 
production  plant  in  which  workers  were 
exposed  to  140  to  475  ppm  MC.  Ott  et  al. 
(Ex.  +-330)  reported  statistically 
significant  increases  in  serum  bilirubin 
and  alanine  aminotransferase  (ALT) 
(also  known  as  serum  glutamic  pyruvic 
transaminase  (SGPT))  when  compared 
with  a  reference  group  of  industrial 
workers.  The  elevation  in  bilirubin 


levels  showed  a  dose-response 
relationship,  but  the  ALT  levels  were 
not  associated  with  MC  exposure.  The 
authors  felt  that  the  increase  in  ALT  in 
MC-exposed  workers  could  not  be 
attributed  to  MC  because  a  dose- 
response  relationship  was  not 
demonstrated  and,  therefore,  the 
increase  in  ALT  between  the  exposed 
and  reference  populations  could  be 
disregarded  as  a  sign  of  liver  toxicity. 
The  authors  concluded  that  although 
bilirubin  elevation  may  be  interpreted 
as  a  sign  of  liver  toxicity,  this 
interpretation  was  not  supported  by 
alterations  in  other  liver  parameters. 
OSHA  feels  that  ALT  can  not  be 
disregarded  as  unrelated  to  MC 
exposure  based  on  the  lack  of  dose 
response  within  the  exposure  group.  The 
high  variability  of  this  parameter  and 
the  low  numbers  of  individuals  within 
certain  exposure  subgroups  (e.g.  10  men 
exposed  at  280  ppm).  makes  a  dose- 
response  relationship  difficult  to 
ascertain.  Although  the  evidence  is  not 
unequivocal,  OSHA  believes  that  the 
elevated  bilirubin  coupled  with  the 
elevated  ALT  values  indicate  suggestive 
evidence  of  a  hepatotoxic  response  to 
MC  exposure  in  this  worker  population. 

In  an  update  to  the  study  described 
above.  Cohen  et  al.  (Ex.  7-75)  found  4 
cases  of  liver/biliary  duct  cancer  in 
workers  with  more  than  10  years  of 
exposure  to  MC  and  after  20  years  from 
first  hire.  Further  description  of  this 
study  can  be  found  in  the  section  on 
carcinogenicity. 

In  a  1968  study,  Kuzelova  et  al.  (Ex  7- 
26)  found  no  liver  abnormalities  in 
workers  exposed  to  MC  concentrations 
from  29  ppm  to  4899  ppm.  even  when 
cases  of  acute  neurotoxicity  were 
identified.  However,  in  a  study  aimed 
primarily  at  detecting  neurological 
changes  due  to  MC  exposure.  Hanke  et 
al.  (Ex.  7-195)  identified  hepatic  toxicity 
in  4  of  14  floor  tile  setters  examined. 
These  workers  were  chronically 
exposed  to  MC  at  concentrations  as  high 
as  400  to  5300  ppm.  The  average  tenure 
of  employment  of  these  workers  was  7.7 
years. 

/;.  Case  reports.  In  addition  to  the 
cross-sectional  analyses  of  worker 
morbidity  described  above  (Exs.  4-33c 
and  7-26).  the  relationship  of  MC 
exposure  and  hepatotoxicity  has  been 
studied  by  analysis  of  case  reports. 
Welch  (Ex.  7-73)  collected  144  case 
reports  of  clinical  disease  reported 
subsequent  to  occupational  MC 
exposure.  Quantitative  exposiu^ 
estimates  for  individuals  were 
unreliable,  but  the  presence  of  MC  in  the 
work  environment  was  ascertained  for 
each  employee.  The  most  prevalent 
findings  in  these  case  reports  were  CNS 


symptoms,  upper  respiratory  syndrome 
and  alterations  in  liver  enzymes.  The 
alterations  in  liver  enzymes  were  not 
consistent  among  individuals,  but  may 
be  suggestive  of  a  MC-associated 
hepatotoxic  effect.  One  case  of  hepatitis 
of  unknown  etiology  was  identified.  The 
case  physician  felt  that  the  hepatitis 
was  secondary  to  solvent  exposure.  The 
solvents  to  which  this  employee  was 
exposed  included  MC.  xylene  and 
methylethyl  ketone. 

Analysis  of  cases  of  fatal  and  near- 
fatal  human  exposures  (Exs.  7-18, 7-19), 
indicated  no  apparent  alterations  of 
liver  function.  Acute  concentrations  of 
MC  which  caused  narcosis  and  even 
death  were  not  associated  with  changes 
in  liver  enzymes.  The  primary  cause  of 
death  in  MC-induced  fatalities  appeared 
to  be  CNS  depression,  not 
hepatotoxicity. 

c.  Summary  of  human  hepatotoxicity. 
In  summary,  the  toxicity  data  from  the 
animal  studies  and  the  limited  data  from 
human  MC  exposures  appear  to 
coincide.  Acute,  high  doses  (even  fatal 
doses)  of  MC  do  not  noticeably  impair 
liver  function,  while  chronic,  lower 
exposures  are  associated  with  mild  to 
moderate  hepatotoxicity.  well  described 
in  rodent  studies  and  suggested  by 
analysis  of  human  data.  MC  also 
induces  liver  tumor  formation  in 
rodents.  Further,  there  is  suggestive 
evidence  that  liver  and  biliary  tumors 
may  be  produced  after  chronic  MC 
exposure  in  humans,  as  well. 

4.  Reproductive  Toxicity 

It  is  difficult  to  determine  the  potential 
adverse  teratogenic  or  reproductive 
effects  due  to  MC  exposure  because  of 
the  limited  availability  of  human  and 
animal  data.  Studies  (Ex.  4-5]  using 
chicken  embryos  have  indicated  that 
MC  disrupts  embryogenesis  in  a  dose- 
related  manner.  Since  the  application  of 
MC  to  the  air  space  of  chicken  embryos 
is  not  comparable  to  MC  administration 
to  animals  with  a  placenta,  the  exposure 
effect  seen  in  the  chick  embryos  can 
only  be  considered  as  suggestive 
evidence  that  an  effect  may  also  occur 
in  mammalian  systems.  The  limited 
rodent  data  which  have  been  collected 
do  not  demonstrate  teratogenic  effects 
as  the  result  of  maternal  MC  exposure. 

Information  on  the  effects  of  MC  on 
human  reproduction,  gathered  through 
case  studies  and  limited  epidemiological 
investigations,  suggests  that  MC  may  be 
associated  with  decreased  male  fenility 
and  increased  spontaneous  abortions 
among  exposed  females.  These  studies 
are  hmited  by  lack  of  exposure 
information  and  some  deficits  in  study 
design,  so  that  the  reproductive. 
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teratogenic  or  developmental  toxicity  of 
MC  to  humana  is  still  unclear. 

a.  Animal  studies.  The  teratogenicity 
of  inhaled  MC  has  been  studied  in  rats 
and  mice.  Although  the  studies  showed 
that  MC  was  not  teratogenic  in  either 
rodent  species,  some  maternal  toxicity 
and  minor  skeletal  defects  and  post- 
natal behavioral  effects  among  offspring 
were  observed  (Exs.  7-20,  7-21,  7-22). 

/.  Mouse  study.  In  1975,  Schwetz  et  al. 
(Ex.  7-21)  conducted  a  study  on  Swiss 
Webster  mice.  Mice  inhaled  1250  ppm 
MC  for  7  hours/day.  on  days  6-15  of 
gestation.  On  day  18  of  gestation. 
Caesarian  sectioning  of  dams  was 
performed.  A  statistically  significant 
increase  in  mean  maternal  body  weight 
(11-15%)  was  observed  in  dams  exposed 
to  1250  ppm  MC;  however,  food 
consumption  was  not  measured.  The 
only  effect  on  fetal  development 
associated  with  MC  exposure  was  a 
statistically  significant  increase  in  the 
number  of  fetuses  which  contained  a 
single  extra  center  of  ossiHcation  in  the 
sternum.  The  incidence  of  gross 
anomalies  observed  in  the  MC-exposed 
fetuses  was  not  significantly  different 
from  the  control  litters.  Maternal  COHb 
level  during  exposure  reached  12.6%; 
however.  24  hours  after  the  last 
exposure.  COHb  returned  to  control 
levels. 

/;.  Rat  studies.  In  the  same  study  by 
Schwetz  et  al.  (Ex.  7-21).  Sprague- 
Dawley  rats  were  exposed  to  1250  ppm 
MC  via  inhalation  for  7  hours  daily  on 
days  6-15  of  gestation.  No  MC- 
associated  effects  were  observed  in  food 
consumption  or  maternal  body  weight. 
Among  litters  from  MC-exposed  dams, 
the  incidence  of  lumbar  ribs  or  spurs 
was  significantly  decreased  when 
compared  to  controls,  while  the 
incidence  of  delayed  ossification  of 
stemebrae  was  significantly  increased 
compared  to  controls.  No  increased 
incidence  of  gross  anomalies  were 
observed  in  the  fetuses  from  exposed 
rats  compared  to  fetuses  from  control 
litters.  No  MC-associated  effects  were 
observed  on  the  average  number  of 
implantation  sites  per  litter.  Utter  size, 
the  incidence  of  fetal  resorptions,  fetal 
sex  ratios  or  fetal  body  measurements, 
in  the  19  Utters  that  were  evaluated.  As 
observed  in  the  MC-exposed  mice,  there 
was  significant  elevation  of  the  COHb 
level  in  the  dams,  but  the  level  returned 
to  control  values  within  24  hours  of 
cessation  of  exposure. 

In  198a  Hardin  and  Manson  (Ex.  7-22) 
evaluated  the  effect  of  MC  exposure  in 
Long-Evans  rats  after  inhalation  of  4500 
ppm  for  6  hours/day.  7  days/week  prior 
to  and  during  gestation.  Four  exposure 
groups  were  described.  The  flrst  group 
was  exposed  to  MC  for  12  to  14  days 


prior  to  gestation  and  during  the  first  17 
days  of  pregnancy.  The  second  group 
was  exposed  to  MC  only  during  the  12  to 
14  days  prior  to  gestation.  The  third 
group  was  exposed  to  MC  only  during 
the  first  17  days  of  pregnancy.  The 
fourth  group  (control  group)  was 
exposed  only  to  filtered  air.  The  purpose 
of  this  study  was  to  test  whether  MC 
exposure  prior  to  and/or  during 
gestation  was  more  detrimental  to 
reproductive  outcome  in  female  rats 
than  exposure  during  gestation  alone. 

In  rats  exposed  to  MC  during 
gestation,  there  were  signs  of  maternal 
toxicity,  characterized  by  a  statistically 
significant  increase  in  maternal  Uver 
weights.  Thie  only  fetal  MC  effects 
observed  were  statistically  significant 
decreases  in  mean  fetal  body  weights. 
No  significantly  increased  incidence  of 
skeletal  or  soft  tissue  anomalies  was 
observed  in  the  offspring. 

In  1980,  Bomschein  et  al.  (Ex.  7-224) 
tested  some  of  the  offspring  of  the  Long- 
Evans  rats  from  Hardin  and  Manson's 
study  described  above.  All  four 
treatment  groups  were  used  to  assess 
the  postnatal  toxicity  of  MC  exposure  at 
4500  ppm.  The  general  activity 
measurements  of  groups  of  5-day  old 
pups  showed  no  exposure-related 
effects.  At  10  days  of  age,  however, 
significant  MC-associated  effects  were 
observed  in  both  sexes  in  the  general 
activity  test  These  effects  were  still 
apparent  in  male  rats  at  150-days  of  age. 
This  study  showed  that  maternal 
exposure  to  MC  prior  to  and/or  during 
pregnancy  altered  the  manner  in  which 
the  offspring  react  and  adapt  to  novel 
test  environments  at  up  to  150-days  of 
age.  These  effects  suggest  that  MC 
exposure  prior  to,  or  during  pregnancy 
may  influence  the  processes  of 
orientation,  reactivity,  and/or 
behavioral  habituation.  No  changes  in 
growth  rate,  long-term  food  and  water 
consumption,  wheel  running  activity  or 
avoidance  learning  were  reported. 

b.  Human  studies.  Limited  data  have 
been  collected  on  the  reproductive 
effects  of  MC  in  male  workers.  In  a 
study  reported  in  the  Occupational 
Safety  and  Health  Reporter  (Ex.  7-43),  a 
greater  risk  of  male  sterility  was  found 
in  male  workers  exposed  to  MC.  In  1988. 
Kelly  (Ex.  7-165)  reported  4  cases  of 
oligospermia  in  MC-exposed  workers. 
The  individuals  involved  in  this  study 
were  employed  at  an  automobile  paint 
and  body  shop,  and  were  part  of  a  group 
of  66  workers  who  were  interviewed  for 
possible  health  effects  resulting  from 
MC  exposure.  Between  Dec.  7. 1964  and 
June.  1986.  34  men  with  MC  exposure 
and  some  health  problems,  were 
evaluated.  The  roost  prevalent 
complaints  from  these  men  were 


associated  with  CNS  dysfunction.  Eight 
of  the  34  men  complained  of  genital 
pain.  Four  of  these  eight  men  consented 
to  semen  evaluation.  The  occupational 
exposure  to  MC  for  the  four  cases 
involved  dipping  auto  parts  into  an  open 
container  of  MC  without  the  use  of 
protective  gloves.  None  of  these  men 
were  found  to  have  a  motile  sperm 
count  greater  that  20  miliion/ml. 

Eight  weeks  following  the  cessation  of 
MC  exposure,  the  individual  with  the 
highest  sperm  count  showed  some 
improvement.  However,  the  number  of 
motile  sperm  was  still  below  20  million. 
In  two  of  the  men  examined,  the  sperm 
count  had  declined  over  a  period  of 
several  months.  It  was  also  noted  that 
none  of  the  4  individuals  tested  had  had 
children  since  occupational  exposure  to 
MC  had  begun,  although  none  of  the 
men  were  using  contraceptives.  These 
findings  are  based  on  a  very  small 
number  of  cases  and  more  research  is 
necessary  before  conclusions  can  be 
dravirn  about  the  human  male 
reproductive  toxicity  of  MC. 

The  reproductive  and  developmental 
effects  of  MC  due  to  exposure  in  female 
workers  have  also  been  studied. 
According  to  information  reported  by 
Vozovaya  et  al.  (Ex.  7-16).  detectable 
levels  of  MC  were  found  in  the  blood, 
milk,  embryonal,  fetal  and  placental 
tissues  of  nursing  women  exposed  to 
MC  in  a  rubber  product  plant.  In  a 
different  study,  by  Taskinen  et  al.  (Ex. 
7-199),  increased  rates  of  spontaneous 
abortions  were  observed  in  female 
pharmaceutical  workers  exposed  to  MC. 
Exposure  data  were  not  reported  in  this 
study  and  it  is  unclear  what 
confounding  factors  or  other  chemical 
exposures  were  present.  OSHA  believes 
that  more  research  is  necessary  in  order 
to  evaluate  the  potential  effect  of  MC  on 
pregnancy  outcomes. 

Other  studies  have  documented  the 
adverse  reproductive  effects  of  human 
exposures  to  the  MC  metabolite.  CO. 
The  EPA  has  reviewed  the  literatiu^  on 
the  effects  of  maternal  CO  exposure  on 
the  development  of  the  fetus  in  the  Air 
Quality  Criteria  for  Carbon  Monoxide 
(Ex.  7-201).  Very  high  maternal  CO 
exposures  have  resulted  in  fetal  or 
infant  death  or  severe  neurological 
impairment  of  the  offspring.  CO  reduces 
the  amount  of  oxygen  available  to  the 
tissues.  The  developing  fetus  is  very 
sensitive  to  these  effects.  According  to 
Fechter  et  al.  (Ex.  7-200).  low  levels  of 
CO  exposure  in  animals  have  been 
shown  to  adversely  affect  the  fetus, 
producing  CNS  damage  or  reduced  fetal 
growth.  Tliese  effects  suggest  that 
pregnant  women  may  be  especially 
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sensitive  to  the  toxic  effects  of  MC 
through  its  motabolism  to  CO. 

c.  Summary  of  reproductive  effects. 
Results  obtained  from  studies  using  the 
chick  embryo  are  suggestive  that 
embryotoxic  and  teratogenic  effects  may 
occur  in  mammals,  but  these  results 
cannot  be  directly  applied  to 
mammalian  systems.  The  rodent  studies 
described  here  have  not  demonstrated 
that  MC  is  embryolethal  or  teratogenic. 
Minor  skeletal  defects  and  postnatal 
behavioral  effects  have  been  noted  in 
these  studies,  but  the  significance  of 
these  effects  in  assessing  human  risk  of 
reproductive  hazards  is  unclear.  The 
case  studies  showing  oligospermia  and 
the  increased  incidence  of  spontaneous 
abortion  in  MC-exposed  female 
pharmaceutical  workers  is  suggestive 
evidence  that  human  exposure  to  MC 
may  cause  adverse  reproductive  health 
effects.  There  is  also  some  concern  that 
pregnant  women  exposed  to  MC  may 
suffer  from  adverse  reproductive  effects 
associated  with  increased  COHb.  due  to 
MC  metabolism. 

Currently  it  is  not  possible  to  quantify 
the  reproductive  and  developmental 
effects  of  MC.  Each  of  the  animal 
studies  only  observed  effects  at  a  single 
exposure  level  and  a  no  adverse  effect 
level  was  not  identified.  The  human 
studies  do  not  contain  enough 
information  on  exposure  levels  or 
confounding  variables  to  permit 
generation  of  a  reproductive  or 
developmental  risk  assessment.  Since 
the  developmental  effects  observed  in 
mice  and  rats  were  mild  and  occurred  at 
exposures  from  1250  to  4500  ppm,  it  is 
OSHA's  belief  that  a  25  ppm  PEL, 
developed  on  the  basis  of  carcinogenic 
effects,  would  also  be  protective  against 
the  reproductive  health  effects 
described  in  these  studies. 

E.  Conclusion. 

OSHA's  determination  that  MC  is  a 
potential  occupational  carcinogen  was 
based  primarily  on  the  positive  findings 
of  chronic  inhalation  bioassays  in 
rodents.  MC  was  carcinogenic  to  mice  of 
both  sexes,  producing  lung  and  liver 
neoplasms.  In  rats,  MC  produced  dose- 
related  increases  in  mammary  tumors 
and  increases  in  the  number  of  tumors 
per  tumor-bearing  rat.  The  evidence  in 
rodents  is  supported  by  epidemiologic 
findings  from  cellulose  triacetate  fiber 
production  workers.  This  epidemiologic 
study  suggests  an  association  between 
liver  and  biliary  cancer  and  long  term 
(greater  than  10  years)  exposure  to  MC. 
This  evidence  is  further  supported  by 
the  observation  of  liver  toxicity  in 
animals  and  humans  subsequent  to 
chronic  exposure  to  MC  (suggesting  the 
liver  as  a  target  organ  for  MC)  and  the 


findings  of  genotoxic  activity  of  MC  in 
bacterial  and  mammalian  cell  systems. 

Acute  neurotoxicity  has  been 
demonstrated  in  humans  and  animals  at 
relatively  low  inhalation  concentrations 
of  MC.  There  is  preliminary  evidence  in 
case  reports  of  humans  with  chronic 
occupational  exposure  to  MC  and  in 
experimental  research  in  gerbils  that 
chronic  exposure  to  MC  may  cause  an 
irreversible  neurotoxicity. 

Because  of  the  metabohsm  of  MC  to 
CO,  there  is  a  concern  about  the 
potential  for  cardiac  toxicity,  especially 
in  sensitive  populations,  such  as 
smokers,  persons  with  silent  or 
symptomatic  heart  disease  and  pregnant 
women.  OSHA  believes  that  it  is 
important  to  limit  MC  exposure  so  that 
COHb  production  does  not  exceed  3% 
for  these  workers. 

In  summary,  findings  in  humans  and 
experimental  animals  exposed  to  MC 
are  indicative  of  damage  to  the  genetic 
material  (DNA).  Evidence  from  in  vivo 
studies  in  animals  and  humans  shows 
that  genotoxicity  may  be  expressed  as 
increased  incidence  of  cancer  in  the 
adult.  Other  adverse  health  effects  from 
MC  exposure,  suggested  by  existing 
evidence,  are  hepatotoxicity.  potentially 
irreversible  neurotoxicity  and  increased 
cardiac  stress. 

Vni.  Preliminary  Quantitative  Risk 
Assessment 

A.  Introduction 

The  United  States  Supreme  Court,  in 
the  "benzene"  decision,  (Industrial 
Union  Department,  AFL-CIO  v. 
American  Petroleum  Institute,  448  U.S. 
607  (1980))  has  ruled  that  the  OSH  Act 
requires  that,  prior  to  the  issuance  of  a 
new  standard,  a  determination  must  be 
made  that  there  is  a  significant  risk  of 
health  impairment  at  existing 
permissible  exposure  levels  and  that 
issuance  of  a  new  standard  will 
substantially  reduce  or  eliminate  that 
risk.  The  Court  stated  that  "before  he 
can  promulgate  any  permanent  health  or 
safety  standard,  the  Secretary  is 
required  to  make  a  threshold  finding 
that  a  place  of  employment  is  unsafe  in 
the  sense  that  significant  risks  are 
present  and  can  be  eliminated  or 
lessened  by  a  change  in  practices"  [488 
U.S.  642].  The  Court  also  stated  "that  the 
Act  does  limit  the  Secretary's  power  to 
requiring  the  elimination  of  significant 
risks"  [488  U.S.  644]. 

Although  the  Court  in  the  Cotton  Ehist 
case  (American  Textile  Manufacturers 
Instihite  V.  Donovan,  452  U.S.  490  (1981)) 
rejected  the  use  of  cost-benefit  analysis 
in  setting  OSHA  standards,  it  reaffirmed 
its  previous  position  in  "benzene"  that  a 
risk  assessment  is  not  only  appropriate, 


but  also  required  to  identify  significant 
health  risk  in  workers  and  to  determine 
if  a  proposed  standard  will  achieve  a 
reduction  in  that  risk.  Although  the  court 
did  not  require  OSHA  to  perform  a 
quantitative  risk  assessment  in  every 
case,  the  Court  implied,  and  OSHA  as  a 
matter  of  policy  agrees,  that 
assessments  should  be  put  into    ' 
quantitative  terms  to  the  extent 
possible. 

B.  Choice  of  Data  Base 

The  determining  factor  in  the  decision 
to  perform  a  quantitative  risk 
assessment  is  the  availability  of  suitable 
data  for  use  in  such  an  assessment.  In 
the  case  of  MC,  OSHA  has  determined 
that  data  are  available  to  quantify  the 
cancer  risk.  OSHA's  approach  for  this 
risk  assessment  was,  as  a  first  step,  to 
perform  a  critical  review  of  the  health 
studies  associating  MC  exposure  and 
cancer.  The  purpose  of  such  a  critical 
evaluation  is  to  determine  whether 
exposure  to  the  substance  hns  caused 
cancer.  The  critical  review  also  enables 
OSHA  to  select  those  studies  that  have 
potential  for  use  in  a  quantitative  risk 
assessment.  OSHA  has  reviewed  risk 
assessments  performed  by  scientists 
outside  of  OSHA  to  determine  if  they 
are  relevant  to  the  occupational 
situation  (EPA.  Exs.  4-6  and  7-129; 
CPSC.  Exs.  5-2  and  7-126;  FDA.  Ex.  6-1; 
ECETOC  Ex.  10-39;  Reitz  and  Anderson, 
Ex.  7-125).  In  order  to  obtain  additional 
professional  opinion  on  how  the  MC 
data  should  be  used  for  quantitative  risk 
assessment.  OSHA  contracted  with  K.S. 
Crump  and  Company  through  Meridian 
Research  Inc.  to  perform  an  independent 
quantitative  risk  assessment  (Exs.  12 
and  7-127).  OSHA  has  evaluated  these 
risk  assessments  and  has  made  its  own 
preliminary  estimates  of  cancer  risk 
associated  with  MC  exposure  to 
.  workers.  OSHA  extrapolated  the  data 
from  the  two-year  inhalation  study  on 
rats  and  mice  performed  by  the  National 
Toxicology  Program  (NTP)  (Ex.  4-35)  in 
an  effort  to  quantify  the  lifetime  excess 
risk  of  cancer  to  humans.  OSI-IA  chose 
lifetime  exposure  levels  of  1. 10,  25,  50, 
100.  and  500  ppm  as  possible  scenarios 
to  examine.  The  following  discussion 
sununarizes  the  data  and  conclusions  of 
OSHA's  preliminary  quantitative  risk 
assessment. 

C.  Selection  of  the  Most  Appropriate 
Studies 

OSHA  examined  several  studies  in 
order  to  select  the  most  appropriate  data 
for  performing  a  quantitative  risk 
assessment.  These  include  studies  in 
which  the  route  of  exposure  was 
inhalation  (Burek  et  al.,  Ex.  4-25, 
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Nitschke  et  a  I..  Ex.  7-29,  and  the  NTP. 
Ex.  4-35)  and  two  studies  in  which  the 
route  of  exposure  was  drinlcing  water 
(National  Coffee  Association.  Exs.7-30. 
7-31).  Data  sets  selected  from  these 


studies  are  listed  in  table  7.  In  order  to 
ensure  complete  analysis  of  the  data,  all 
data  sets  which  showed  an  elevated 
incidence  of  tumors  in  a  MC-exposed 
group,  compared  to  controls,  were 


analyzed,  whether  or  not  the  elevation 
of  tumor  response  was  statistically 
significant. 


Table  7.— iNcioeNce  of  Tumors  in  Mice  and  Rats  Indix;ed  by  Methylene  Chloride 


Data  set 


1.  NTP— Male  Rats;  Mamma/y  Adenoma  or  Fibroadenoma . 


2.  NTP— Mala  Rats:  Mammary  or  Subcutaneous  AderKima.  Rbroadenoma.  or  Fibroma . 


3.  NTP— Female  Rats;  Mamrrwry  Adenoma  or  Rbroadenoma- 


4.  NTP    Male  Mice:  Ahreolar/BroncMolw  Adanonw.. 


5.  NTP— Male  Mice:  Alveotar/BroncNblar  Cwonoma.. 


6.  NTP-Mala  Mic«;  Aiveoiar/Bronchiolar  Aderwma  or  Carcinon«_ 


7.  NTP    Male  Mtoe;  HepatoceHuiw  Adenoma . 


8.  NTP— Male  Mice;  Hepatocellular  Cardnonia.. 


9.  NTP-Male  Mwr.  Hepatocellular  Adenoma  or  Carcinoma.. 


10.  NTP— Male  Mice:  AKeolar/Brooctiiolar  or  Hepatocellular  Carcinoma. 

11.  NTP— Male  Mice:  Alveolar/BroncNotar  or  Hepatocellular  Adenoma  or  Caranoma.. 

12.  NTP— Female  Mice;  Alveol^/Broncfiiolar  Adenoma _ '. 

13.  NTP— Female  Mice;  Alveolar/Bronchiolar  Carciooma _ 


Ooaas 


Experimental 
(ppm) 


14.  NTP— Female  Mk«  Alveolar/Broncbiolw  Adenoma  or  Caranoma.. 

15.  NTP— Female  Mk»:  HepatpceHuiar  Adenoma .^ 

16.  NTP-Female  Mice:  Hepatocellular  C»cinoma.._ „... _ 


17.  NTP— Female  Mice;  Hepalocelluiar  Adenoma  or  Carcinoma. 


11  NTP— Female  Mce;  Alveolar/Bronchiolar  or  Hepatocellular  Cwcmoma 

19.  NTP-Female  Mice;  Alveolar/Bronchtolaf  or  Hepatocellular  Adenoma  or  Cvdnoma . 

20  Burek— Male  Rats:  SaSvary  Gland  Region  Swcoma 

21  Burek— Female  Hamster.  Lymphosarconw 


22  Nitsct*»-Female  Rats:  Mammary  Adenoma.  Fibroadenoma  or  Fibfxxna.. 


Adjusted  (mg/ 
kg/day)' 


Tumor 


0 

0 

0/50 

1000 

406.7 

0/50 

2000 

813.5 

2/50 

4000 

1627.0 

5/50 

0 

0 

1/50 

1000 

406.7 

1/50 

2000 

813.5 

4/50 

4000 

1627.0 

•9/50 

0 

0 

5/ SO 

1000 

6231 

11/50 

2000 

1246.1 

13/50 

4000 

2492J 

•23/50 

0 

0 

3/50 

2000 

1857.9 

'19/50 

4000 

3715.9 

•24/50 

0 

0 

2/50 

2000 

1857.9 

•10/50 

4000 

3715.9 

•28/50 

0 

0 

5/50 

2000 

1857.9 

•27/50 

4000 

3715.9 

'40/50 

0 

0 

10/50 

2000 

1857.9 

14/49 

4000 

3715.9 

14/49 

0 

0 

13/50 

2000 

16S7.9 

15/49 

4000 

3715.9 

•26/49 

0 

0 

22/50 

2000 

1857.9 

24/49 

4000 

3715.9 

•33/49 

0 

0 

15/50 

2000 

1857.9 

21/49 

4000 

3715.9 

•39/49 

0 

0 

27/50 

2000 

1857.9 

34/49 

4000 

3715  9 

•  45/49 

0 

0 

2/50 

2000 

2051.0 

•23/48 

4000 

4101.9 

•28/48 

0 

0 

1/50 

2000 

2051.0 

•13/48 

4000 

4101.9 

•29/48 

0 

0 

3/50 

2000 

2051.0 

•30/48 

4000 

4101.9 

•41/48 

0 

0 

2/50 

2000 

2051.0 

6/48 

4000 

4101.9 

•22/48 

0 

0 

1/50 

2000 

2051.0 

•  11/48 

4000 

4101.9 

•32/48 

0 

0 

3/50 

2000 

2051.0 

•16/48 

4000 

4101.9 

•40/48 

0 

0 

1/50 

2000 

2051.0 

•21/48 

4000 

4101.9 

•  43/47 

0 

0 

5/50 

2000 

2051.0 

•38/48 

MMO 

4101.9 

•46/47 

0 

0 

1/95 

500 

147.4 

0/95 

1500 

4423 

5/95 

3500 

1032.0 

•  11/97 

0 

0 

1/91 

500 

97.4 

6/92 

1500 

2922 

3/91 

3S00 

881.7 

6/91 

0 

0 

52/70 
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Table  7.— Incidence  of  Tumors  in  Mice  and  Rats  Induced  by  Methylene  Chloride— Continued 


Doiil 

Tumor 
licidanca* 

Dausel 

AdkMiadtma/        k 
fco^oay)' 

(ppm) 

50 

22.6 

86/70 

200 

90.2 

61/70 

SCO 

22SA 

55/70 

23.  NCA-Famata  Rats;  Neoplasttc  Nodulaa _ 

0 

0/96 

6.5 

1/48 

58.3 

2/49 

135.6 

1/49 

• 

262J 

•3/47 

M   NTJU-FMn^  Rflf- PM^^il^  A/^nome                                      ,        , 

0 

38/96 

6.5 

16/48 

sa.3 

11/49 

135.6 

11/49 

25  NCA    Mala  Mtar  Hepatocellular  Hemantriorpt                               

262J 
0 

26/47 
0/125 

60.6 

1/200 

123.6 

2/100 

177.4 

4/99 

234J 

0/125 

26.  NCA-Male  Mtoe;  Hepatocellular  Adenoma  or  Carcinoma 

0 

24/125 

60.6 

51/200 

123.6 

30/100 

177.4 

31/99 

234.3 

35/128 

'  For  inhalatkxi  studtos,  adjusted  dose  was  calculated  as  d(mg/kQ/day)=d  (ppm)  x  (1.2x  moi.  wl/mol.  wt  of  air)  x  braaihing  rata  x  hra.  o(  aiqx>aura/24  i 
days  oi  exposure/7  ~  body  wt 

*  Incidence  expressed  as  number  of  animals  with  response  per  numtMr  o(  animals  axaminad  tor  Iha  raaporoe. 

•  Statisticany  significant,  using  Fischer's  Exact  Test  and  a  Bonlerroni  correctior>.  at  the  .05/r  level,  wtiare  r  is  the  number  oi  i 
Chlsguare  approximalion  o<  the  Fachar  Exact  Test  is  used  due  to  taiga  sampla  size. 


teat  doaaa.  For  data  sets  22-26  a 


In  a  bioassay  performed  by  the  NTP 
(Ex.  4-35),  eight-week  old  F344/N  rats 
and  nine-week  old  B6C3Fi  mice  were 
exposed  by  inhalation  to  various 
concentrations  of  MC.  Groups  of  50  rats 
of  each  sex  were  exposed  to  MC  at 
concentrations  of  0, 1000,  2000,  or  4000 
ppm,  while  groups  of  50  mice  of  each 
sex  were  exposed  to  concentrations  of  0, 
2000,  or  4000  ppm  MC.  The  inhalation 
exposures  were  administered  6  hours  a 
day,  5  days  a  week  for  102  weeks.  Food 
was  provided  to  the  animals  ad  libitum 
except  during  the  exposure  periods, 
while  water  was  available  at  all  times 
via  an  automatic  watering  system.  All 
animals  were  observed  twice  a  day  for 
mortality  and  moribund  animals  were 
sacrificed.  Clinical  examinations  were 
performed  once  a  week  for  3.5  months, 
then  twice  a  month  for  4.5  months,  and 
once  a  month  thereafter.  Each  animal 
was  also  weighed  weekly  for  12  weeks, 
then  monthly  until  the  conclusion  of  the 
study  at  104  weeks.  All  animals  were 
necropsied  and  histologically  examined. 
Three  different  neoplastic  lesions  were 
observed  to  have  significantly  increased 
incidence  over  the  controls:  mammary 
gland  fibroadenomas  and  fibromas  in 
male  and  female  rats,  adenomas  and 
carcinomas  of  the  lung  in  male  and 
female  mice,  and  adenomas  and 
carcinomas  of  the  liver  in  male  and 
female  mice. 

In  a  two-year  inhalation  study  by 
tiurek  et  al.  (Ex.  4-25).  Sprague-Dawley 


rats  and  Syrian  Golden  hamsters  were 
exposed  to  MC  six  hours  a  day,  five 
days  per  week  for  the  length  of  the 
experiment  All  animals  were 
approximately  eight  weeks  old  at  the 
start  of  the  experiment.  For  the  chronic 
toxicity  and  oncogenicity  portion  of  the 
study,  approximately  95  animals  per  sex 
of  each  species  were  assigned  to  each 
dose  group.  Dosage  levels  administered 
were  0,  500, 1500  or  3500  ppm  MC. 
Additional  animals  were  used  for 
cytogenetic  studies  and  interim 
sacrifices.  Interim  sacrifices  occurred  at 
6, 12, 15,  and  18  months  with  5  to  10 
animals  of  each  sex  sacrificed  per  dose 
group.  Food  was  provided  to  the  animals 
ad  libitum  only  during  non-exposure 
periods,  while  water  was  provided  ad 
libitum  at  all  times. 

All  animals  were  observed  ^ve  days 
per  week  for  general  health,  signs  of 
toxicity,  and  mortality.  Animals  were 
sacrificed  when  moribund.  Beginning  in 
the  third  month  of  the  study,  all  rats  and 
hamsters  were  examined  monthly  for 
palpable  masses.  This  procedure  was 
continued  for  the  duration  of  the  study. 

The  final  sacrifice  was  performed  24 
months  after  the  first  exposure.  All 
animals  were  necropsied  and  tissues 
were  fixed  in  10%  formalin.  The  authors 
state  that  "conventional  methods"  were 
used  for  sectioning  and  staining 
"representative  organs  and  tissues." 

The  only  significantly  increased 
response  observed  was  the  incidence  of 


sarcomas  in  the  salivary  gland  region  in 
high-dose  male  rats.  This  tumor 
response  was  not  observed  in  other  rat 
bioassays  using  the  Fischer  344  rat  at 
similar  doses  or  the  Sprague-Dawley  rat 
at  lower  doses.  The  authors  state  that 
the  salivary  gland  tumors  may  have 
been  affected  by  the  presence  of  a 
common  viral  disease, 
sialodacryoadenitis,  which  primarily 
affects  the  salivary  glands.  However  it 
should  be  noted  that  no  sarcomas  were 
detected  in  females  similarly  affected 
with  this  virus.  Female  hamsters  showed 
an  increase  in  lymphosarcomas  in  the 
lymphoreticular  system.  However,  high 
dose  females  had  greater  survival  than 
controls,  such  that  after  correcting  for 
this  difference  the  authors  did  not  feel 
this  response  was  significant. 

In  a  two-year  inhalation  study,  by 
Nitschke  et  al.,  (Ex.  7-29)  male  and 
female  Sprague-Dawley  rats  were 
exposed  to  a  50,  200,  or  500  ppm  MC  for 
6  hours/day,  5  days/week  for  20  montha 
for  male  rats  and  24  months  for  female. 
One  group  of  female  rats  was  exposed 
to  500  ppm  MC  for  the  first  12  months  of 
the  study  only,  while  another  group  of 
female  rats  was  exposed  to  500  ppm  for 
the  last  12  months  of  the  study 
(designated  500K)  and  0:50a 
respectively).  Animals  were  distributed 
into  groups  of  185  animals  per  sex  per 
group  for  the  0  and  500  ppm  dose  groups 
and  90  animals  per  sex  per  group  for  the 
50  and  200  ppm  dose  groups.  The  500:0 
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and  0:500  ppm.  dose  groups  consisted  of 
30  female  rats  each.  Eighteen  additional 
female  rats  were  included  in  each 
exposure  group  for  determining  the  rate 
of  DNA  synthesis  in  the  liver.  Five  rats 
from  each  sex/dose  group  were 
sacrificed  after  6, 12, 15,  and  18  months 
of  exposure. 

Food  and  water  were  provided  to  the 
animals  ad  libitum  except  during 
exposure  periods.  Body  weights  were 
determined  at  the  initiation  of  the  study, 
twice  a  month  for  the  first  three  months, 
and  monthly  thereafter.  Animals  were 
observed  daily  after  the  exposures  for 
signs  of  toxicity  and  changes  in 
appearance,  and  dead  and  moribund 
animals  were  removed. 

The  authors  state  that,  "conventional 
methods"  were  used  for  processing 
representative  sections  of  organs  and 
tissues  that  were  histologically 
examined.  All  animals  from  the  interim 
and  terminal  sacrifices  were  subjected 
to  complete  examinations.  Some  of  the 
animals  that  died  spontaneously  or  were 
sacrificed  when  moribund  did  not 
receive  complete  examinations.  The 
only  significantly  increased  response  in 
this  study  was  the  increased  incidence 
of  benign  mammary  tumors  in  the 
female  rats  at  the  200  ppm  dose. 

In  a  study  sponsored  by  the  National 
Coffee  Association  (NCA)  (Serota  et  al.; 
Exs.  7-30  and  7-180),  MC  was 
administered  to  eight-week  old  Fischer 
344  rats  via  the  drinking  water.  MC  was 
added  to  deionized  water  to  provide 
target  doses  of  5.  50. 125,  or  250  mg  MC/ 
kg  body  weight/day.  Rats  were 
randonily  assigned  to  treatment  groups 
with  85  animals  in  each  treated  group, 
while  the  controls  consisted  of  135 
animals.  An  additional  treatment  group 
("recovery"  group)  of  25  animals 
received  a  target  dose  of  250  mg/kg/day 
for  the  first  78  weeks  of  the  experiment, 
and  then  received  deionized  water  alone 
until  terminal  sacrifice.  Actual  doses 
received  by  the  rats  were  measured  (by 
measuring  water  consumption)  and  the 
mean  daily  consumption  of  MC  was 
reported  for  each  dose  group.  The  male 
rats  received  average  daily  doses  of 
5.85.  52.28, 125.04,  235.00  or  232.13  mg/ 
kg/day.  The  female  rats  consumed  an 
average  of  6.47,  58.32. 135.59,  262.81.  or 
268.72  mg/kg/day. 

Food  and  water  were  provided  to  the 
animals  ad  libitum.  Observations  for 
mortality  and  signs  of  moribundity  were 
performed  twice  daily  for  the  first  52 
weeks.  Thereafter,  a  third  observation 
was  performed  five  days  a  week  in 
addition  to  the  twice  daily  observations. 
All  animals  that  were  found  moribund 
were  sacrificed.  Body  weight,  clinical 
signs,  and  food  consumption  were 
measured  weekly,  while  water 


consumption  was  measured  twice 
weekly.  Interim  sacrifices  were 
performed  on  5. 10.  or  20  animals  per 
group  at  26,  52.  and  78  weeks.  These 
animals  were  excluded  from  subsequent 
analysis,  as  were  the  recovery  groups. 
All  surviving  animals  were  sacrificed 
after  104  weeks  on  the  study.  A 
complete  necropsy  was  performed  on 
every  animal,  whether  found  dead, 
sacrificed  when  moribund,  or  sacrificed 
at  the  end  of  the  study. 

For  the  male  rats,  the  incidence  of 
tumors  (of  any  type)  in  the  treatment 
groups  at  any  dose  level  was  not 
significantly  increased  over  the  controls. 
The  female  treated  rats  showed  a 
marginally  significant  increased 
incidence  of  neoplastic  nodules  and 
pituitary  adenomas  when  compared  to 
the  controls.  Increased  incidence  of 
mammary  tumors  in  female  rats  were 
not  observed  in  this  study.  The  dosages 
were,  however.  10-fold  less  than  those  in 
the  NTP  study. 

In  the  second  24-month  oncogenicity 
study  by  the  NCA  (Serota  et  al.:  Exs.  7- 
31  and  7-179).  MC  was  administered  to 
eight-week-old  B6C3Fi  mice  in  the 
drinking  water.  The  mice  were  divided 
into  four  dose  groups  and  two  control 
groups  of  various  sizes.  (Since  the 
control  groups  were  treated  identically. 
data  for  the  two  groups  were  combined.) 
MC  was  mixed  with  drinking  water  to 
provide  doses  of  60  mg/kg/day  (200 
males  and  100  females).  125  mg/kg/day 
(100  males  and  50  females).  185  mg/kg/ 
day  (100  males  and  50  females),  and  250 
mg/kg/day  (125  males  and  50  females). 
The  control  groups  consisted  of  125 
males  and  100  females.  Actual  doses 
received  by  the  mice  were  measured 
and  the  mean  daily  consumption  of  MC 
was  reported  for  each  group.  The  male 
mice  received  average  daily  doses  of 
60.55, 123.61. 177.45.  or  234.29  mg/kg/ 
day.  The  female  mice  received  average 
daily  doses  of  59.46, 118.19. 172.41.  or 
237.76  mg/kg/day. 

Food  and  water  were  provided  to  the 
animals  ad  libitum.  Observation  for 
mortality  and  signs  of  moribundity  were 
performed  twice  daily  for  the  first  52 
weeks.  All  animals  that  were  found 
moribund  were  killed.  Body  weights, 
clinical  signs,  and  food  consumption 
were  measured  weekly,  while  water 
consumption  was  measured  twice 
weekly.  All  surviving  animals  were 
sacrificed  after  104  weeks  on  the  study. 
A  complete  necropsy  was  performed  on 
every  animal,  whether  found  dead, 
sacrificed  when  moribund,  or  sacrificed 
at  the  end  of  the  study. 
Histopathological  examination  of  the 
livers,  eyes  and  palpable  or  suspected 
neoplasms  were  performed  on  the  low- 
and  mid-dose  groups.Animals  in  the 


control  and  high-dose  groups  received 
complete  histopathological 
examinations.  ^ 

For  the  female  mice,  the  incidence  of 
tumors  (of  any  type)  in  the  treatment 
groups  was  not  significantly  increased 
over  the  controls  at  any  dose  level.  In 
male  mice,  the  incidence  of  hemangioma 
of  the  liver  and  hepatocellular  adenoma 
or  carcinoma  were  significantly 
increased  over  the  incidence  in  controls 
for  the  185  mg/kg/day  dose  group  only. 
Incidence  in  the  high  dose  group  for 
either  response  was  not  significantly 
different  from  controls. 

Of  the  animal  studies  evaluated,  the 
Crump  report  concludes  that  the  NTP 
study  provides  the  clearest  evidence  of 
the  carcinogenicity  of  MC  from  both  a 
toxicological  and  statistical  standpoint. 
The  report  states  that,  in  the  NTP  study. 
MC  induced  significant  increases  in 
benign  mammary  tumors  in  male  and 
female  rats  and  alveolar/bronchiolar 
and  hepatocellular  neoplasms  in  male 
and  female  mice.  In  contrast,  the 
increases  in  the  incidences  of  salivary 
gland  sarcomas  in  rats  and 
lymphosarcomas  in  hamsters  observed 
in  the  Burek  study  were  of  questionable 
significance  and  the  statistically 
significant  responses  observed  in  the 
Nitschke  study  were  observed  only  at  ^ 
mid-level  dose  group.  No  dose-related 
effect  on  the  incidence  of  liver  tumors  iu 
female  mice  or  of  lung  tumors  in  either 
sex  was  observed  in  the  NCA  study. 
However,  the  highest  dose  tested  in  the 
NCA  study  was  more  than  ten  times  less 
than  that  administered  in  the  NTP  study; 
therefore,  the  delivered  dose  to  the 
tissue  sites  was  lower.  These  lower 
doses  administered  in  the  drinking 
water  may  have  been  further  reduced  by 
biotransformation  during  first  passage 
through  the  liver  or  elimination  before 
reaching  the  target  tissues,  especially 
the  lungs.  Lower  doses  result  in  fewer 
tumors  and  lower  statistical  power  of 
the  study.  In  addition,  the  oral  route  of 
exposure  in  the  NCA  studies  differs 
from  the  route  of  exposure  typical  to 
workers  in  the  occupational  setting. 

The  EPA,  the  CPSC  and  the  FDA  have 
also  chosen  the  NTP  study  as  the  most 
appropriate  data  for  their  quantitative 
risk  assessments  because  of  the  quality 
and  clear  positive  responses  observed  in 
the  bioassay.  OSHA  agrees  with  these 
reasonings  and  supports  the  use  of  the 
NTP  bioassay  for  the  best  estimate  of 
risk. 

OSHA  has  also  reviewed  three  human 
studies  (Exs.  8-14c.  7-75.  4-33  and  7- 
163)  which  examined  the  possible 
relationship  between  MC  exposure  and 
cancer.  Friedlander  et  al.  studied 
mortality  in  the  film  coatings  operations 
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of  a  Kodak  film  plant  using  a  cohort  of 
1,013  men  employed  in  film  coating 
operations  at  any  time  between  January, 
1964  and  December,  1970  and  who  had 
at  least  one  year  of  employment  in  that 
department.  Cohort  members  were 
followed  through  1988.  The  control 
groups  were  defined  as  the  male 
population  of  New  York  State  living 
outside  New  York  City  (NYS)  and  an 
industrial  control  group  of  40,000  male 
employees  (not  employed  in  the  roll 
coating  division)  of  Kodak  Park, 
Rochester,  New  York  (KP).  These  groups 
were  used  to  calculate  expected 
numbers  of  deaths.  A  total  of  55 
malignant  neoplasms  were  observed  in 
the  cohort  versus  79  and  75  expected  in 
the  NYS  and  KP  comparison  groups, 
respectively.  Eighteen  lung  cancers  were 
observed  whereas  25.6  (NYS)  and  22.8 
(KP)  were  expected:  18  digestive  system 
neoplasms  occurred  (22.6  (NYS)  and  21.7 
(KP)  expected)  and  8  pancreatic  cancers 
occurred  (4.2  expected  in  both  NYS  and 
KP  control  groups).  In  previous  analyses 
of  this  cohort,  the  authors  stated  that  the 
observed  pancreatic  cancers  were 
suggestive  of  an  increase  in  malignancy, 
although  the  p  value  was  not  considered 
statistically  significant  for  a  non- 
hypothesized  cause  of  death.  However, 
in  the  latest  update  (Ex.  7-163).  which 
followed  the  cohort  throuqh  1988.  the 
incidence  of  pancreatic  cancer  no  longer 
approached  statistical  significance  when 
compared  with  control  values  (p=0.13). 
The  authors  believe,  and  OSHA  agrees, 
that  this  evidence  does  not  indicate  an 
association  between  pancreatic  cancer 
and  MC  exposure.  However,  future 
updates  of  this  cohort  will  be  assessed 
for  effects  on  the  pancreas,  as  well  as 
other  organs. 

Ott  et  al.  (Ex.  4-33)  identified  a  plant 
which  had  used  MC  as  a  solvent  in  the 
production  of  cellulose  triacetate  fibers 
since  1954  and  a  second  plant  that  had 
similar  production  characteristics  but 
did  not  use  MC.  The  cohort  studied 
consisted  of  employees  who  worked  at 
least  three  months  in  the  preparation  or 
extrusion  areas  of  either  plant  between 
1954  and  1977.  A  total  of  1271  MC- 
exposed  and  948  control  workers  were 
identified.  Follow-up  extended  through 
June  1977.  Among  the  white  male  or 
female  employees.  7  malignant 
neoplasms  were  observed  in  the 
exposed  group  (11.5  expected  on  the 
basis  of  U.S.  national  rates)  and  7  were 
found  in  the  control  group  (12.3 
expected)  There  was  no  discussion  by 
the  authors  of  the  types  of  malignancies 
observed  and  the  associated  expected 
numbers  of  such  deaths,  because  of  the 
small  numbers  of  malignancies 
identified  in  this  cohort.  MC-exposed 


and  control  woricers  came  into  contact 
with  acetone  and  had  other  minor 
chemical  exposures. 

An  update  of  this  study  by  Cohen  et 
al.  (Ex.  8-14c)  extended  ^e  follow-up 
for  this  population  through  September 
1986.  Twenty-eight  deaths  from 
malignant  neoplasms  were  observed 
versus  33  expected  (US  general 
population  and  Yorik  County,  S.C.  death 
rates  were  used  as  the  comparison).  The 
most  significant  results  were  the  four 
deaths  from  liver/biliary  cancers 
reported  versus  0.S3  and  0.86  cancers 
expected  (US  and  York  County 
statistics,  respectively).  Seven  cancers 
were  found  in  the  digestive  organs, 
versus  7.05  (US)  and  6.76  (York  County) 
expected.  O^e  cancer  of  the  pancreas 
was  reported  compared  to  1.4  (US)  and 
1.53  (York  County)  expected.  In  cancers 
of  the  respiratory  system.  8  were  found 
versus  9.56  and  10.37  expected  (US,  York 
County). 

In  addition,  the  National  Paint  and 
Coatings  Association  has  submitted  an 
epidemiological  study  by  SRI  (Ex.  10- 
2gb)  of  16,243  workers  in  paint  and 
varnish  manufacture.  No  statistically 
significant  excess  cause-specific 
mortality  was  identified  in  this  cohort  or 
the  subcohort  of  238  tub  and  tank 
cleaners  presumed  to  have  the  highest 
MC  exposures.  There  was  no 
documentation  of  individual  or  job 
category  exposure  data,  although  typical 
exposure  to  MC  was  described  as  less 
than  100  ppm.  In  addition,  workers  in 
this  study  were  exposed  to  multiple 
chemicals  in  the  production  of  paint  and 
varnish.  Overall,  because  of  the  lack  of 
exposure  data  and  possible  confounding 
exposures,  this  study  had  little  power  to 
identify  an  association  between  MC 
exposure  and  cause-specific  mortality. 

The  Ott,  Friedlander  and  NPCA 
studies  have  been  interpreted  as  non- 
positive.  However,  the  Cohen  update  is 
suggestive  of  a  positive  carcinogenic 
response  to  MC  exposure.  The  data  from 
the  Cohen  update  and  that  fit}m  the 
Friedlander  study  can  be  used  to  derive 
upper  confidence  limits  on  human  risk. 
The  use  of  non-positive  epidemiological 
studies  is  supported  by  the  Office  of 
Science  Technology  and  Policy  (OSTP) 
which  states  that  "The  lack  of  evidence 
of  a  hazard  from  an  epidemiological 
investigation  can  also  be  useful  in  that 
within  the  scope  of  the  study,  a  likely 
range  can  be  determined  for  estimates 
of  risk"  (50  FR 10371).  The  EPA  and  K.S. 
Crump  and  Company  also  use  this 
approach  in  their  risk  assessments. 
Therefore,  since  the  use  of  these  studies 
may  provide  additional  information  as 
to  the  range  of  possible  human  risk, 
OSHA  feels  it  is  reasonable  and 


appropriate  to  include  analysis  of  this 
type  in  the  preliminary  quantitative  ri<k 
assessment. 

D.  Selection  of  Data  Sets 

Data  sets  from  the  animal  studies 
selected  in  the  Crump  report  (Ex.  12)  for 
subsequent  quantitative  analysis  are 
listed  in  table  7.  These  data  sets 
represent  positive  responses  observed  in 
the  various  studies.  From  these  studies, 
as  stated  previously,  the  NTP  study  was 
selected  as  the  most  appropriate  study 
for  quantitative  analysis.  From  the  NTP 
study  certain  data  sets  are  considered 
more  appropriate  than  others.  For 
example,  results  from  mouse  alveolar/ 
bronchiolar  adenomas  or  carcinomas  in 
male  or  female  mice  were  chosen  inn 
the  Crump  report  as  the  most 
appropriate  data  sets  for  the  following 
reasons: 

1.  Alveolar/bronchiolar  tissues  appear 
to  be  more  sensitive  to  the  carcinogenic 
effects  of  MC  than  other  mouse  tissues: 

2.  Males  and  females  show  a 
consistent  response,  with  females 
slightly  more  sensitive;  , 

3.  Mice  have  a  relatively  low 
background  incidence  of  alveolar/ 
bronchiolar  neoplasms  in  either  sex;  and 

4.  The  relevance  of  mouse  liver 
tumors  in  assessing  carcinogenic  risk  to 
humans  has  been  questioned  by  some 
investigators. 

The  EPA.  the  CPSC  and  the  FDA 
chose  to  use  the  data  sets  for  combined 
responses  of  adenomas  and  carcinomas 
of  the  lung  and  liver.  Specifically,  the 
EPA  placed  emphasis  on  the 
experimental  species  and  sex  group 
showing  the  highest  risk:  lung/liver 
adenomas  or  carcinomas  in  female  mice. 
The  CPSC  used  mammary,  lung  and 
liver  benign  and  malignant  responses 
and  averages  male  and  female  estimates 
and  lung  and  liver  estimates  to  derive 
combined  response  risk  estimates.  The 
FDA  used  benign  and  malignant 
responses  of  female  mice.  The  Crump 
report  noted  that  it  may  be  reasonable 
to  combine  lung  and  liver  responses  to 
give  an  indication  of  MCs  potency,  due 
to  the  fact  that  metabolism  of  MC  occurs 
by  the  same  pathway  in  both  lung  and 
liver  and  thus  results  in  the  same 
ultimate  metabolites.  However,  the 
report  adds  that  since  both  tissues  have 
different  background  responses, 
combining  responses  may  tend  to  affect 
risk  estimates.  The  results  from 
combining  responses  are  discussed 
later. 

At  this  time  OSHA  believes  it  may  be 
more  appropriate  to  consider  di^erent 
tissue  sites  separately  rather  than 
combining  them  and  to  focus  on 
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alveolar/bronchiolar  tumors,  as  this 
appears  to  be  the  more  sensitive  site. 
The  adenomas  are  included  in  the 
quantitative  analysis  because  OSHA 
holds  that  the  presence  of  benign  tumors 
should  be  interpreted  as  representing  a 
potentially  carcinogenic  response  for 
this  case.  This  belief  is  supported  by  the 
OSTFs  views  on  chemical 
carcinogenesis  (50  FR  10371).  They  state 
that  at  certain  tissue  sites,  such  as  the 
lung,  most  tumors  diagnosed  as  benign 
really  represent  a  stage  in  the 
progression  to  malignancy.  Therefore,  it 
is  appropriate  and  sometimes  necessary 
to  combine  certain  benign  tumors  with 
malignant  ones  occurring  in  the  same 
tissue  and  the  same  organ  site.  They 
also  state  that  "the  judgement  of  the 
pathologist  as  to  whether  the  lesion  is 
an  adenoma  or  an  adenocarcinoma  is  so 
subjective  that  it  is  essential  they  be 
combined  for  statistical  purposes."  (50 
FR  10371).  Additionally,  the  EPA.  the 
CPSC  and  the  FDA  have  also  included 
benign  responses  in  their  assessments. 

E.  Statistical  Methods  and  Predictions 

1.  Choice  of  Model 

Because  of  the  complexity  of  the 
carcinogenic  process  and  the  fact  that  so 
little  is  understood  about  the 
pathogenesis  of  cancer,  there  is 
uncertainty  in  describing  the  shape  of 
the  dose  response  curve  for  carcinogens 
when  data  from  high  doses  are  used  to 
predict  risk  at  low  dose.  In  general, 
there  are  usually  no  data  points  in  the 
low  dose  region  to  aid  in  defming  the 
curve.  Hence  investigators  often  turn  to 
mathematical  models  in  an  attempt  to 
describe  the  relationship  between  dose 
and  response  at  low  doses. 

There  are  several  types  of  models 
generally  employed,  among  which  are 
the  one-hit,  probit,  multi-hit,  Weibull 
and  multistage  models.  OSHA  has 
consistently  shown  a  preference  for  the 
multistage  model  of  carcinogenesis.  This 
model  is  based  on  the  theory  that 
carcinogens  induce  cancer  through  a 
series  of  stages.  EPA,  in  its  guidelines 
for  carcinogen  risk  assessment  (51  FR 
33992),  also  stated  a  preference  for  the 
multistage  model  due  to  the  fact  that  it 
incorporates  the  current  scientific 
opinion  on  carcinogenesis.  Specifically, 
for  MC  the  EPA  and  the  CPSC  used  the 


multistage  model  in  their  quantitative 
risk  assessments.  EPA  stated  that,  in 
addition  to  the  biological  plausibility  of 
the  multistage  model,  the  preliminary 
mutagenic  data  support  the  use  of  a 
linear  low  dose  model.  The  CPSC 
justified  its  use  of  the  multistage  model 
based  on  their  observations  that  other 
models  have  shown  no  more  than  a  3- 
fold  variation  in  risk  estimates  for  MC 
and  they  provide  little  refinement  in 
predicted  risks  compared  to  the 
multistage  model.  Likewise  K.S.  Crump 
and  Company,  in  their  risk  assessment 
for  OSHA.  used  an  updated  version  of 
GLOBAL82.  a  computer  program  based 
on  the  multistage  model,  to  produce  risk 
estimates  for  cancer.  Additional 
analyses  of  the  use  of  other  models  and 
the  incorporation  of  pharmacokinetic 
modeling  and  the  effect  on  the  predicted 
risk  are  discussed  later. 

2.  Species  to  Species  Extrapolation 

Using  animal  data  to  estimate  human 
risk  requires  extrapolation  between 
species.  The  best  agreement  between 
observed  and  predicted  human  cancer 
risk  is  often  obtained  when 
experimental  doses  are  scaled  to 
"human  equivalent  doses"  using  either 
ppm  in  air.  mg/kg/day  or  mg/mVday 
(OSTP,  50  FR  10371).  A  ppm  in  air 
dosage  scale  is  generally  used  when 
site-of-contact  tumors  are  involved, 
which  is  not  the  case  for  MC.  The  lung 
in  this  case  is  not  considered  a  site-of- 
contact  tumor  because  it  is  believed  that 
in  the  lung,  as  in  the  liver, 
carcinogenicity  may  be  a  result  of 
metabolism  of  MC.  For  non-site-of- 
contact  tumors  there  is  no  conclusive 
evidence  as  to  whether  it  is  more 
appropriate  to  use  a  body  weight  basis 
(mg/kg/day)  or  a  surface  area  basis 
(mg/mVday)  to  calculate  dose 
equivalency.  The  dosage  scale  used  will 
affect  the  magnitude  of  the  projected 
risk.  For  example,  calculating  dose 
equivalency  on  a  body  weight  basis 
rather  than  a  surface  area  basis  can 
reduce  the  estimated  human  risk  by 
approximately  6-fold  when  rat  data  are 
used  for  modeling  human  response  and 
up  to  14-fold  for  mouse  data. 

The  EPA  chooses  the  more 
conservative  basis  for  extrapolation,  the 
relative  surface  area.  Likewise,  the 


CPSC  uses  the  mg/mVday  due  to  the 
theoretical  basis  that  chemicals  are 
more  slowly  metabolized  and  eliminated 
on  a  weight  basis  in  larger  species. 
However,  K.S.  Crump  and  Comoany  and 
the  FDA  use  mg/kg/day  dose 
equivalency  in  their  risk  assessments. 
Based  on  the  lack  of  information  to 
support  one  dosage  scale  over  another 
and  the  fact  that  OSHA  has  used  the 
mg/kg/day  in  other  risk  assessments 
(i.e.  ethylene  oxide).  OSHA  has  used  the 
mg/kg/day  dosage  scale  for  MC. 

3.  Prediction  of  Risk 

K.S.  Crump  and  Company's 
predictions  of  risk  for  cancer,  based  on 
selected  data  sets  from  the  NTP 
bioassay,  are  presented  in  table  6.  The 
predictions  of  risk  are  based  on  a 
worker's  lifetime  exposure  scenario  of  8 
hours  per  day.  5  days  per  week,  50 
weeks  per  year  for  1  and  45  years. 
Predictions  of  risk  from  the  selected 
data  sets  are  listed  separately,  and  can 
be  used  to  formulate  a  range  of 
predicted  risk.  As  shown  in  table  8,  the 
multistage  model  predicts  a  lifetime 
excess  risk  MLE  of  cancer  from 
occupational  exposure  to  MC  at  the 
current  PEL  of  500  ppm  as  33.2  per  1000 
workers,  based  on  the  male  mice  lungs 
tumors.  The  female  mice  data  predict  an 
excess  risk  MLE  of  45.5  per  1000 
workers  at  500  ppm  for  45  years.  OSHA 
has  used  these  data  to  formulate  a  range 
of  predicted  excess  risk  of  33.2  to  45.5 
per  1000  at  500  ppm  for  45  years.  The 
95%  upper  confidence  limits  associated 
with  the  MLE's  for  this  exposure  level 
are  49.9  to  57.7  deaths  per  1000  workers. 
Upper  confidence  limits  are  useful  in 
assessing  the  amount  of  statistical 
variation  found  in  the  data  being  used 
for  the  quantitative  risk  assessment.  The 
excess  risk  of  cancer  from  an 
occupational  exposure  of  25  ppm  ranges 
from  1.67  to  2.32  per  1000  workers  with 
upper  confidence  limits  of  2.56  to  2.97 
per  1000  workers.  A  reduction  in  the  PEL 
from  500  ppm  to  25  ppm  would 
constitute  a  95%  reduction  in  the 
estimated  risk.  Chi-squared  goodness  of 
fit  test  results  are  given  in  order  to  judge 
the  fit  of  a  given  model  to  the  data.  The 
closer  the  p-value  associated  with  a  chi- 
square  goodness  of  fit  statistic  is  to  one, 
the  better  the  fit. 
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Tabi^  8.— Estimates  of  Extra  Risk  per  1000  Workers  Based  on  Inhalation  Data  Sets,  by  Intensity  and  Duration  of 

Exposure  * 
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F.  Other  Models 

In  addition  to  the  multistage  model, 
K.S.  Crump  and  Company  also 
implemented  the  multistage- Weibull 
time-to-tumor  model  to  analyze  the 
selected  data  sets.  This  extension  of  the 
multistage  model  estimates  the 
probability  of  occurrence  of  a  tumor  by 
the  time  selected  rather  than  the 
probability  of  death  from  tumor.  The 


model  was  implemented  by  using  the 
computer  program  WEIBULL82.  In  these 
analyses,  tumors  are  assumed  to  be 
incidental  and  time  is  set  equal  to  the 
length  of  the  experiment. 

Table  9  compares  predicted  average 
daily  dose  of  MC  which  would  give  a 
fixed  risk  of  1  per  1000,  based  on  the 
results  of  the  multistage-Weibull  time- 
to-tumor  model  and  the  multistage 
model.  In  each  case,  the  estimates  in  the 


multistage-Weibull  model  are  similar  to 
those  predicted  by  the  multistage  modeL 
differing  by  less  than  an  order  of  | 

magnitude.  The  results  derived  from  the 
multistage-Weibull  model  are  not 
consistently  lower  than  those  from  the 
multistage  model,  and  in  several  cases, 
result  in  lower  bound  estimates  of  dose 
that  are  higher  than  the  multistage 
model  estimates. 


Table  9.— Estimates  of  Average  Daily  Doses  of  Methylene  Chloride  (mq/kq/day)  Corresponding  to  an  Extra  Risk  of 

10~*  FOR  Inhalation  Data  Sets,,  by  Model 
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Data  sets  for  alveolar/bronchiolar 
carcinoma  in  male  and  female  mice, 
presented  in  Table  9,  show  the  effect  of 
combining  benign  and  malignant  tumors 
in  the  risk  models.  For  alveolar/ 
bronchiolar  carcinomas  and  for 
alveolar/bronchiolar  adenomas  or 
carcinomas  the  average  daily  doses 
differ  by  less  than  an  order  of 
magnitude.  Similarly,  the  estimates  from 
combining  alveolar/bronchiolar  and 
hepatocellular  adenomas  or  carcinomas 


differ  litUe  between  models  and  data 
sets.  Also  shown  are  data  sets  for 
benign  mammary  neoplasms  in  male 
and  female  rats.  The  lower  limits 
derived  from  the  rat  bioassay  data  are 
consistent  with  the  range  of  lower  limits 
estimated  from  the  mouse  data  sets. 

In  general,  estimates  of  risk  from  the 
Weibull  time-to-tumor  model  agreed 
with  those  from  the  multistage  model. 
Thus,  the  estimates  from  the  multistage 
model  generally  represent  the  level  of 


risk  predicted  by  both  models.  The 
multistage  model  has  an  added 
advantage  in  that  no  assumption  must 
be  made  as  to  whether  tumors  are 
incidental  or  fatal  as  is  the  case  when 
using  the  tlme-to-tumor  model  with  the 
NTP  data,  where  no  information  on 
incidental  or  fatal  tumor  type  was 
provided.  Therefore,  the  multistage 
model  is  preferred  for  purposes  of  this 
risk  assessment. 
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The  predictions  of  risk  for  cancer 
based  on  the  epidemiologic  studies  were 
estimated  by  K.S  Crump  and  Company 
who  used  a  relative  risk  model  and  a  life 
table  approach.  It  was  assumed  that  the 
observed  cancers  in  dose  group  i.  0|, 
were  distributed  as  a  Poisson  random 
variable  with  mean  E,  (1  +  BdJ.  Here  E« 
was  the  expected,  background  number 
of  cancers  and  d^  was  the  cumulative 
exposure  in  group  i.  The  potency 
parameter  B  and  its  95%  one-sided 
statistical  confidence  limits  were 
estimated  by  likelihood  methods.  These 
parameters  were  used  to  estimate  risk 
for  different  patterns  of  exposure.  From 
the  two  occupational  cohorts,  in  the 
Friedlander  and  Cohen  studies,  the  95% 
upper  confidence  limits  on  potency 
parameter  estimates  for  lung  cancers 
and  total  malignancies  were  all  positive. 
Thus,  despite  the  generally  non-positive 
evidence  provided  by  these  studies,  they 
were  consistent  with  some  positive 
effect  of  MC  In  fact  the  number  of  extra 
cancers  expected  from  these  upper 
bound  estimates  could  be  substantial. 
Using  the  Friedlander  and  Ott  studies,  in 
the  case  of  total  malignancies,  for  a  500 
ppm  exposure  for  45  years,  241  to  334 
extra  cancer  deaths  per  1000  workers  is 
estimated.  Using  the  Friedlander  study 
only,  where  data  was  included  for  lung 
cancer  incidence.  179  extra  lung  cancers 
per  1000  workers  exposed  at  500  ppm 
over  45  years  were  estimated.  It  was 
estimated  that  5  extra  lung  cancers 
would  be  expected  per  1000  workers  for 
a  25  ppm,  45  year  occupational  exposure 
toMC 

Thus,  the  epidemiological  data  were 
not  inconsistent  with  the  results  from 
the  bioassay  analyses.  This  is  true  in  the 
sense  that  the  range  of  risks  predicted 
on  the  basis  of  the  epidemiology 
includes  the  risks  extrapolated  from  the 
animal  data.  The  animal  results, 
specifically  the  lung  and  liver  tumors, 
provided  an  estimate  of  the  potency  of 
MC  for  causing  cancer  and  should  not 
be  understood  to  imply  that  lung  and 
liver  tumors  are  the  only  tumors  that 
should  be  of  concern  in  humans. 
Differences  in  metabolism,  storage,  and 
elimination  between  humans  and 
rodents  may  entail  different  sites  of 
action,  but  have  no  effect  on  the  potency 
of  the  chemical.  The  direct  human 
evidence  is  consistent  with  the  potency 
estimates  derived  from  the  animal 
bioassay  data. 

G.  Other  Risk  Assessments 

The  EPA  Carcinogen  Assessment 
Group  (CAG)  (Ex.  4-6)  has  presented  a 
risk  assessment  for  MC  based  on 
evidence  from  the  NTP  bioassays.  CAG 
reported  that  the  NTP  study  produced 
significant  exposure-related  increases  in 


tumor  incidences,  with  the  strongest 
evidence  of  carcinogenicity  provided  by 
mammary  and  subcutaneous  tumors  in 
rats  and  lung  and  liver  tumors  in  mice. 
Data  on  these  endpoints  were  analyzed 
by  fitting  the  multistage  model  with  one 
less  stage  than  the  number  of  doses,  and 
by  fitting  the  time-to-tumor  response 
model.  Risk  was  measured  by  extra  risk 
and  doses  expressed  in  terms  of  mg/ 
body-surface-area /day  were  assumed  to 
be  equivalent  across  species.  For 
purposes  of  comparison,  EPA  also  fit 
four  WeibuU  and  probit  models  and  two 
other  configurations  of  the  multistage 
model  to  the  data.  EPA  has  also  recently 
modified  its  risk  assessment  to 
incorporate  pharmacokinetic 
considerations.  Their  approach  as  well 
as  their  criticisms  of  the 
pharmacokinetic  model  will  be 
discussed  later. 

EPA  concluded  that  the  multistage 
model  provided  an  adequate  fit,  that  for 
rats  the  largest  upper  confidence  limit 
on  risk  was  produced  by  the  data  for 
mammary  tumors  in  females,  and  that 
for  mice  the  largest  confidence  limit  was 
for  females  with  either  adenomas  or 
carcinomas  of  the  lung  and/or  liver.  The 
EPA  pointed  out  that  there  was  high 
mortality  in  the  mouse  and  female  rat 
high  dose  groups,  which  may  have 
resulted  in  underestimation  of  risks. 
Male  rats  experienced  high  mortality  in 
all  dose  groups.  NTP  reported  that  the 
high  mortality  might  be  due  to  the 
frequent  occurrence  of  leukemia  in  all 
groups.  The  largest  risks  were  estimated 
for  the  combined  carcinomas  and 
adenomas  of  the  lung  and/or  liver  in 
female  mice,  so  these  data  received 
emphasis  in  the  analyses. 

To  adjust  the  data  for  early  mortality. 
EPA  eliminated  from  the  data  all  deaths 
before  the  first  observed  tumor  (week  61 
of  the  study)  and  refit  the  multistage 
model.  This  did  not  result  in  large 
changes  in  upper  confidence  limits  on 
extra  risk,  but  did,  in-  some  cases,  have  a 
great  effect  on  maximum  likelihood 
estimates  (not  an  uncommon 
phenomenon). 

In  their  time-to-tumor  analysis.  EPA 
made  assumptions  as  to  whether  tumors 
were  fatal  or  incidental.  The  NTP 
pathologists  did  not  provide  information 
on  whether  specific  tumors  caused 
death.  EPA  analyzed  the  data  for  both 
incidental  and  fatal  tumors  and 
compared  the  results  of  the  two  time-to- 
response  analyses  with  the  quanta! 
analysis-  The  slopes  for  the  confidence 
limits  of  the  quantal  multistage  model 
were  all  between  or  near  the  slopes  for 
the  confidence  limits  of  the  time-to- 
response  models,  and  the  analysis 
assuming  that  the  tumors  were 


incidental  produced  higher  slopes  (and 
therefore  risks]  than  the  analysis 
assuming  that  the  tumors  were  fatal. 

Because  time-to-response  models 
have  been  less  widely  used,  and 
because  they  require  that  assumptions 
be  made  as  to  the  cause  of  death,  EPA 
chose  to  use  the  quantal  model  for  the 
final  risk  assessments. 

EPA  also  fit  the  multistage  model  to 
data  from  the  studies  conducted  by 
BlifdtrNitshchke  and  the  NCA  and 
compared  the  resulting  risk  estimates  to 
those  derived  using  the  NTP 
experiments.  Similar  tissue  sites  were 
used  in  both  cases.  Upper  limits  on  risk 
were  generally  in  the  same  range  as 
those  produced  by  the  NTP  study  data. 

To  estimate  human  risks  from  the  NTP 
animal  data,  EPA  used  upper  confidence 
limits  on  risk  for  female  mice  lung  or 
liver  adenomas  or  carcinomas.  Using 
this  information  EPA  additionally 
applied  correction  factors  to  account  for 
differences  in  surface  area  and  to 
correct  for  differences  in  dosing 
regimens  between  species  in  order  to 
convert  animal  doses  to  equivalent 
human  doses. 

Based  upon  the  female  mice  data.  EPA 
predicted  the  extra  risk  to  a  human 
exposed  to  1  ppm  continuously  for  a 
lifetime  as  0.014  (14  excess  cancer  cases 
per  1000  exposed).  In  this  case,  lifetime 
cancer  risk  was  calculated  assuming 
humans  are  exposed  continuously  over 
the  entire  course  of  their  life.  It  was  also 
assumed  that  humans  breathe  20  m'/ 
day.  This  approach  is  similar  to  that 
taken  by  the  CPSC  but  differs  from 
OSHA's  approach,  in  which  cancer  risk 
is  calculated  based  on  a  working 
lifetime  and  an  inhalation  rate  of  9.8 
m'/8-hour  workday. 

Using  the  upper  confidence  limits 
from  the  NTP  female  mice  (liver  and 
lung  tumors),  EPA  calculated  that  in  the 
non-positive  epidemiological  studies  by 
Friedlander  (Ex  4-30).  MC  would  cause 
an  expected  excess  of  2.8  to  11.3  deaths 
in  a  cohort  of  252  exposed  workers. 
According  to  the  EPA,  the  power  of  the 
study  to  detect  2.8  excess  deaths  was 
only  7%.  and  to  detect  11.3  excess 
deaths  was  51%.  The  EPA  concluded 
that  this  study  did  not  have  the  power  to 
rule  out  an  overall  cancer  risk  and 
therefore  the  non-positive  result  of  this 
epidemiological  study  is  not  inconsistent 
with  the  positive  result  of  the  NTP 
animal  bioassay. 

Hearne  et  al.  (Ex  4-96a),  in  response 
to  EPA's  analysis,  calculated  the  upper 
confidence  limits  of  risk  for  their  cohort 
using  improved  MC  exposure  data  and 
EPA's  original  risk  assessment.  Hearne 
et  al.  stated  that  the  excess  deaths 
expected  in  this  cohort  were  11  in  the 
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high  exposure  subcohort  of  252  and  35 
deaths  in  the  total  cohort.  Because  of 
differences  in  the  statistical  analyses 
and  refinement  of  the  exposure  data,  the 
authors  have  determined  that  their 
epidemiological  data  had  81%  and  91% 
power  to  detect  the  lung  and  liver 
excess  cancers  predicted  by  the  animal 
model. 

Tollefson  et  al.  (Ex.  7-249),  from  the 
FDA,  also  compared  the  cancer  risks 
predicted  from  the  NTP  bioassay  with 
the  Hearne  epidemiologic  evidence.  The 
risk  assessments  used  for  comparison 
were  those  performed  by  EPA  and  FDA. 
Tollefson  et  al.  concluded  that  the 
power  of  the  Hearne  study  to  predict 
excess  lung  and  liver  cancer  deaths  for 
the  most  recent  update  of  the  study 
cohort  were  50%  for  the  EPA  upper  95% 
confidence  limit  lifetime  potency  and 
10%  if  FDA's  lifetime  potency  value  was 
used.  These  values  correspond  to  a 
relative  risk  of  1.4  for  the  EPA 
assessment  and  1.01  for  the  FDA 
assessment.  Since  OSHA's  estimate  of 
risk  is  most  similar  to  that  calculated  by 
FDA,  it  is  clear  that  the  expected 
increase  in  mortality  in  the  total  cohort 
from  lung  and  liver  cancer  was  unlikely 
to  be  detected  in  the  cohort  described 
by  Hearne.  Tollefson  went  on  to 
calculate  the  expected  increase  in 
mortality  from  lung  and  liver  cancer  in 
this  cohort  if  they  were  followed  until 
the  entire  cohort  had  died.  The  risk 
assessment  produced  by  EPA  would 
predict  that  there  would  be  35.5  excess 
cancer  deaths,  yielding  a  95%  power  to 
detect  the  excess.  The  FT5A  risk  ' 
assessment,  however,  would  only 
predict  1.1  excess  deaths  from  lung  and 
liver  cancer  in  this  cohort,  or  10%  power 
to  detect  the  excess. 

The  CPSC  has  also  performed  a  MC 
risk  assessment  (Ex.  5-2).  CPSC  used  the 
NTP  bioassay  as  its  choice  for  the  data 
on  which  to  base  its  risk  estimates.  As 
with  the  EPA.  the  CPSC  has  also 
recently  incorporated  pharmacokinetics 
into  their  risk  assessment  and  this  will 
be  discussed  later.  The  endpoints 
selected  for  the  final  analyses  were  rat 
mammary  fibroadenomas,  mouse 
hepatocellular  and  alveolar/bronchiolar 
carcinomas  and  mouse  hepatocellular 
and  alveolar/bronchiolar  adenomas  and 
carcinomas.  Data  on  these  endpoints 
were  analyzed  using  a  variety  of  models 
to  produce  maximum  likelihood 
estimates  and  lower  confidence  limits 
for  the  dose  corresponding  to  a  risk  of 
1  X 10"*.  In  particular,  the  multistage 
model  (with  the  number  of  stages  not 
restricted  by  the  number  of  doses),  was 
selected  over  other  models,  maximum 
likelihood  estimates  were  used  rather 
than  upper  confidence  hmits  and  male 


and  female  estimates  were  averaged 
rather  than  using  the  more  sensitive;  in 
each  case  the  choice  was  justified  by 
pointing  out  that  the  alternative  would 
change  the  estimates  by  a  factor  of  only 
about  2. 

To  extrapolate  estimated  risks  from 
rodents  to  humans,  the  risk  estimates 
from  the  multistage  model,  based  on 
rodent  data  were  multiplied  by  two 
correction  factors,  (mg/kg/day  of  MC 
inhaled  by  humans  -r  mg/kg/day  of  MC 
inhaled  by  rodents  and  (weight  human/ 
weight  animal)"*),  to  account  for  dose 
equivalency  on  a  mg/m*-body-surface- 
area/  day  basis.  Values  were  further 
adjusted  to  correct  for  the  proportion  of 
lifetime  exposed;  6  hours  a  day  at  5  days 
a. week  for  24  months.  Risks  at  the 
combined  sites  were  estimated  by 
adding  the  risk  estimates  calculated 
independetitly  at  the  two  sites. 

The  final  estimates  derived  for 
lifetime  human  continuous  inhaled 
concentrations,  producing  a  risk  of 
10—',  based  upon  benign  responses  in 
rats,  malignant  responses  in  mice  and 
malignant  plus  benign  responses  in  mice 
were,  respectively.  0.012  ppm.  0.0033 
ppm  and  0.0012  ppm.  For  a  lifetime 
inhalation  of  1  ppm.  the  estimated 
lifetime  human  carcinogenic  risks  are 
.830  per  1000.  3  per  1000,  and  8.3  per 
1000,  respectively. 

Similar  to  the  EPA  and  the  CPSC.  the 
FDA  also  used  the  NTP  bioassay  to 
estimate  risks  (Ex.  6-1).  However  a 
straight  line  extrapolation  method  was 
used  instead  of  more  complex  low-dose 
extrapolation  models.  To  make  direct 
comparisons  between  mice  exposed  to 
2000  ppm  MC  by  inhalation  in  the  NTP 
study  and  potential  human  exposure  at 
different  exposure  levels  and  time 
intervals,  time  weighted  average  air 
concentrations  were  calculated.  These 
averages  represent  the  concentration  of 
MC  that  individuals  are  exposed  to  on  a 
continuous  daily  basis.  For  a  consumer 
with  an  assumed  exposure  of  50  ppm 
MC  in  air  for  5  minutes  per  day,  7  days  a 
week,  FDA  calculated  a  time  weighted 
average  exposure  of  0.174  ppm.  Using 
similar  calculations  the  average 
exposure  for  hair  care  specialists  was 
1.74  ppm.  For  a  mouse  in  the  NTP  study 
exposed  to  2000  ppm  for  6  hours  a  day, 
five  days  a  week  the  time  weighted 
average  was  357  ppm. 

FDA  assumed  a  linear  dose-response 
model  from  zero  dose  to  the 
experimental  level  of  2000  ppm  (357  ppm 
time  weighted  exposure).  Extrapolating 
from  the  incidence  of  benign  and 
malignant  neoplasms  in  female  mice 
exposed  at  357  ppm  to  average  human 
exposures  of  0.174  ppm  (for  consumers) 
and  1.74  ppm  (for  hair  care  specialists). 


FDA  estimated  a  lifetime  cancer  risk  for 
consumers  of  1  per  1000  to  0.1  per  1000 
(depending  on  whether  the  animal-to- 
human  dose  comparison  is  based  on 
mg/kg/day  or  ppm,  respectively)  and  a 
lifetime  cancer  for  hair  care  specialists 
of  10  per  1000  to  1  per  1000. 

OSIIA  calculated  risks  employing  the 
FDA  approach  for  an  industrial  worker 
exposed  8  hours  a  day  5  days  a  week  at 
OSHA's  current  PEL  of  500  ppm.  In  this 
case  the  time  weighted  average  for 
continuous  exposure  is  119  ppm.  Using 
this  value  and  extrapolating  from  the 
linear  dose-response  model  results  in  a 
lifetime  cancer  risk  ranging  from  666  per 
1000  to  66.6  per  1000  (based  on  mg/kg/ 
day  and  ppm,  respectively). 

H.  Pharmacokinetics 

In  the  quantitative  risk  assessments 
previously  described,  the  NTP  bioassay 
was  the  primary  study  used  to  estimate 
the  cancer  risk  for  humans  exposed  to 
MC.  The  NTP  bioassay  provided  data  on 
statistically  significant  dose-response 
relationships  which  were  deemed 
suitable  for  estimating  human  risks  at 
expected  human  doses.  In  most  cases  an 
applied  dose  multistage  procedure  was 
used.  However,  OSHA  has  received 
several  comments  and  studies  which 
indicate  that  use  of  the  applied  dose  risk 
assessment  approach  may  be 
inappropriate  because  it  does  not 
account  for  the  metabolic  and 
pharmacokinetic  differences  between 
mice  and  humans  (Exs.  8-1 4d,  8-16c,  8- 
16d,  6-16e.  8-30,  6-31.  8-32,  8-33, 10-6- 
A.  14a,  14b.  14c,  10-39).  In  particular,  it 
has  been  hypothesized  that  the 
carcinogenicity  of  MC  results  from  a 
metabolite  produced  by  only  one  of  the 
pathways  that  metabolizes  MC,  the 
glutathione-S-transferase  (GST) 
pathway.  Under  this  theory,  the  GST 
pathway,  rather  than  the  mixed  function 
oxidase  (MFO)  pathway,  is  the 
carcinogenic  pathway.  Proponents  of 
this  theory  also  believe  that  the  GST 
pathway  is  active  only  at  high  doses 
(greater  than  the  saturation  of  the  MFO 
pathway,  ^proximately  500  ppm),  and 
that  the  GST  pathway  is  more  active  in 
mice  than  in  humans.  These  comments 
and  studies  indicate  that  metabolism  by 
the  GST  pathway,  unlike  metabolism  by 
the  MFO  pathway,  correlates  well  with 
observed  lung  and  liver  tumors  in  mice 
and  that  the  carcinogenic  response 
observed  in  mice  does  not  occur  in 
humans  exposed  at  low  doses.  DOW 
Chemical  Company  and  the  European 
Council  of  Chemical  Manufacturers' 
Federations  (CEFIC)  have  been 
especially  active  in  studying  the 
metabolism  of  MC  (Exs.  7-225, 8-14d.  8- 
32,  6-33, 14a,  14b,  14c). 
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Tlie  carcinogenic  mechanism  of  action 
of  MC  has  not  been  elucidated  with 
anything  approaching  certainty. 
However,  the  evidence  suggests  that  the 
GST  pathway  may  have  been  the 
primary  pathway  which  produced  the 
observed  carcinogenic  response.  OSHA 
also  notes  that,  while  the  carcinogenic 
response  in  mice  correlated  with  the 
dose  of  the  parent  compound  (Ex.  7-6), 
the  lack  of  reactivity  of  the  parent 
compound  and  the  lack  of  interspecies 
correlation  of  blood  levels  of  MC  and 
carcinogenic  response  (i.e.,  rat  blood 
levels  of  MC  are  higher  than  mouse 
levels  for  equivalent  doses,  but  mice  are 
more  susceptible  to  carcinogenic  effects 
than  rats),  suggest  that  the  parent 
compound  did  not  have  a  primary  role  in 
carcinogenesis. 

Some  researchers  have  suggested  that 
the  potentially  reactive  metabolites  of 
MC  (produced  by  either  metaboUc 
pathway)  are  not  long-lived  enough  to 
interact  with  DNA  (Ex.  10-18).  They 
suggest  that  MC  may  act  by  a  non- 
genotoxic  medianism.  such  as 
cytotoxicity,  to  produce  cancer  in  the 
mouse  (Ex.  &-31).  This  hypothesis  raises 
questions  about  the  possibility  of  a 
threshold  response  (indicating  that  there 
is  an  exposure  level  below  which  MC 
would  not  act  as  a  carcinogen)  and 
regarding  applicability  of  the  NTP 
mouse  data  when  assessing  human 
cancer  risk.  OSHA  feels  that,  although 
there  is  no  conclusive  proof  regarding 
how  MC  causes  cancer,  there  is 
suggestive  evidence  supporting  the 
genotoxicity  of  MC. 

OSHA  does  not  discount  the 
possibility  that  the  parent  compound  or 
the  products  of  the  MFO  metabolic 
pathway  contribute  to  the 
carcinogenicity  of  MC.  Also,  it  is 
possible  that  some  MC  metabolites  may 
exert  a  genotoxic  effect  while  the  parent 
compound  or  other  metabolites  may  ad 
by  other,  non-genotoxic  mechanisms 
which  promote  carcinogenicity.  These 
possibilities  raise  questions  as  to  the 
sensitivity  of  the  pharmacokinetic 
models  to  the  carcinogenic  contributions 
of  these  factors. 

Dow  Chemical  submitted 
documentation  of  a  physiologically- 
based  pharmacokinetic  model  (Exs.  8- 
14d  and  10-6a).  developed  for  MC  by 
ReitT  and  Anderson,  which  described 
the  rates  of  metabolism  of  the  MFO  and 
GST  pathways  and  the  levels  of  MC  and 
its  metabolites  in  various  tissues  of  rats, 
mice,  hamsters  and  humans.  The  model 
.was  presented  as  a  basis  for  converting 
an  applied  (external)  dose  of  MC  to  an 
internal  dose  of  active  metabolite  in  the 
lung  and  liver  in  various  species  under 
various  MC  exposure  scenarios. 


A  series  of  differential  equations  was 
used  to  model  the  mass  balance  of  MC 
and  its  metabolites  In  various 
physiologically  defmed  compartments, 
including  the  lung,  liver,  richly  perfused 
tissue,  slowly  perfused  tissue,  and  fat. 
Metabolism  via  the  MFO  pathway  was 
described  by  saturable  Michaelis- 
Menton  kinetics  whereas  GST 
metabolism  was  assumed  to  be  first- 
order  nonsaturable.  The  rate  constants 
for  the  system  of  equations  were 
estimated  on  the  basis  of  measurement 
of  partition  coefficients,  allometric 
approximations  of  physiological 
constants  (e.g.,  lung  weight),  and 
estimated  biochemical  constants  (e.g., 
Michaelis-Menton  constants). 

From  the  model's  predictions,  Reitz 
and  Anderson  concluded  that  the 
metabolites  formed  by  the  GST  pathway 
were  responsible  for  the  hing  and  liver 
tumors  observed  in  the  NTP  mouse 
bioassays.  They  based  their  conclusion 
on  the  observation  that  the  model's 
predictions  of  the  concentrations  of 
MFO  metabolites  did  not  correlate  with 
the  mouse  lung  and  liver  tumor 
incidences  observed  in  the  NTP  study, 
whereas  the  predicted  GST  metabolite 
concentrations  in  the  lung  and  liver  did 
correlate  with  the  observed  incidence  of 
liver  and  lung  tumors.  That  is.  in 
bioassays.  mice  developed  tumors  at 
sites  known  to  metabolize  MC  by  the 
GST  pathway  at  relatively  high  levels. 
whereas  rats,  which  showed  no 
evidence  of  lung  or  liver  tumors,  had 
low  levels  of  GST  activity  in  the  lung 
and  liver.  However,  this  model  cannot 
explain  the  increased  incidence  in 
mammary  tumors  observed  in  rats  in  the 
NTP  study.  Reitz  and  Anderson  also 
suggested  that  the  parent  compound, 
MC,  was  not  the  carcinogenic  agent 
because  it  is  not  sufficiently  reactive 
and  has  not  been  shown  to  enhance 
mutagenicity  in  bacteria  in  the  absence 
of  GST  enzymes.  Thus,  they  concluded 
that  the  GST  metabolites  were  most 
likely  responsible  for  the  observed 
carcinogenicity. 

Reitz  et  al.  (Ex.  7-225)  have  supported 
their  model  with  measurements  of  the 
biochemical  constants  (K„  and  V^^  in 
vitro  for  the  GST  and  the  MFO 
metabolic  pathways  using  MC  as  a 
substrate.  Enzyme  activities  were 
determined  by  measuring  the  conversion 
of  »»Cl-labeled  MC  to  vyater-soluble 
products.  Biochemical  constants  were 
then  compared  across  species  (mouse, 
rat.  hamster  and  human).  In  the  liver, 
the  MFO  activity  was  highest  in  the 
hamster,  followed  by  the  mouse,  human 
and  rat.  Human  values  were  much  more 
variable  than  those  of  the  rodent 
species.  Human  V„„  for  the  liver  MFO 


pathway  ranged  approximately  an  order 
of  magnitude  and  human  K^i  varied 
approximately  three-fold.  GST  activity 
in  liver  was  determined  for  mouse  and 
human  tissues  only.  Mouse  liver  had 
approximately  18-fold  greater  activity 
than  human  liver,  but  the  human  tissue 
had  about  a  three-fold  greater  affmity 
(Kn)  for  MC  than  the  mouse. 

In  the  lung,  the  activity  of  the  MFO 
and  GST  enzymes  was  determined  for  a 
single  substrate  concentration.  For  the 
MFO  pathway,  mouse  tissue  had  the 
highest  activity,  followed  by  hamster 
and  rat.  No  MFO  activity  specific  for 
MC  was  detected  in  the  human  lung 
tissue,  although  other  MFO  isozymes 
were  demonstrated  to  be  active  in  the 
tissue.  For  the  GST  pathway  in  lung, 
mouse  tissue  was  the  most  active, 
followed  by  rat  and  human.  No  GST 
activity  was  detected  in  the  hamster 
lung. 

Reitz  and  Anderson  stated  that  the 
model's  predictions  of  the  concentration 
of  the  GST  metabolite  in  humans 
exposed  to  low  doses  of  MC  resulted  in 
risks  which  were  140-170  fold  lower 
than  would  be  expected  using  EPA's 
applied  dose  risk  assessment  methods, 
liius,  Reitz  and  Anderson  concluded 
that  risk  assessments  which  do  not 
utilize  pharmacokinetics  may  be  subject 
to  substantial  error  and  may 
overestimate  the  risk  in  humans 
exposed  to  low  concentrations  of  MC. 

Metabolic  studies  submitted  by  CEFIC 
supported  the  conclusions  of  Reitz  and 
Anderson.  In  one  study  (Ex.  8-32).  the 
metabolism  of  MC  was  compared  in 
vitro  using  rat.  mouse  and  hamster  lung 
and  liver  tissue  as  well  as  tissue  from 
four  human  livers.  The  activity  of  the 
MFO  pathway  was  determined  by 
measuring  the  conversion  of  MC  to 
carbon  monoxide  and  the  GST  pathway 
activity  was  determined  by  measuring 
formaldehyde  formation.  In  this  study 
the  most  active  tissue  for  metabolizing 
MC  by  the  MFO  pathway  was  the 
hamster  liver,  with  similar  rates 
observed  in  the  mouse  liver  and  lower 
rates  observed  in  rat  and  human  liver.  In 
lung  tissue,  lower  rates  of  MFO  activity 
were  observed  for  rat  lung  compared  to 
rates  in  the  mouse  and  hamster.  Human 
lung  tissue  was  not  available  so  no 
results  were  presented  for  human  lung. 
For  the  GST  pathway,  rates  in  the 
mouse  liver  were  higher  than  in  any 
other  tissues.  Low  rates  were  observed 
in  the  mouse  lung  tissue  but  no  activity 
was  detected  in  eitiier  the  hamster  or 
human  liver  or  the  rat  or  hamster  lung. 
GST  activity  in  these  tissues  was  furdier 
examined  using  **Cl-labeled  MC  (Ex. 
14b).  In  this  in  vitro  study,  GST  activity 
was  found  in  all  tissue  samples.  Mice 
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continued  to  show  higher  levels  of 
activity  but  the  human  tissue  also 
showed  some  low  activity,  whereas 
previously  this  activity  had  not  been 
detected. 

In  a  second  metabolic  study  (Ex.  8-33) 
by  CEFIC,  die  metabolism  of  MC  was 
assessed  in  vivo  using  F344  rats  and 
B6C3Fi  mice,  exposed  by  inhalation  to 
500.  lOOa  2000  and  4000  ppm  MC  for  6 
hours.  From  this  study  it  was  observed 
that  the  MFO  pathway  saturated  at 
concentrations  of  500  ppm  or  higher  in 
both  species,  as  measured  by  COHb 
levels.  In  rats,  after  saturation  of  the 
MFO  pathway,  there  was  a  linear 
increase  in  the  parent  compound,  MC,  in 
the  blood  with  corresponding  increases 
in  dose,  indicating  that  littie  further 
metabolism  of  MC  occurred  by  other 
pathways.  However  in  mice,  there  was  a 
non-linear  relationship  between  dose 
increases  and  the  level  of  MC  in  the 
blood  after  saturation  of  the  MFO 
pathway,  indicating  that  further 
metabolism  might  be  occurring  by 
another  pathway.  At  high  dose  levels, 
the  mouse  also  showed  a  10-fold  higher 
elimination  rate  of  COi  than  the  raL  This 
finding  was  interpreted  as  further 
evidence  that  the  GST  pathway  was 
more  active  in  the  mouse. 

EPA  has  criticized  (Ex.  7-128)  the 
CEFIC  metabolic  studies  (Exs.  a-32  and 
8-33).  Some  of  their  criticisms  addressed 
the  methodologies  used  to  detect  MFO 
and  GST  activity  in  animals  and  in 
humans.  In  particular,  the  use  of 
formaldehyde  as  a  measure  of  GST 
activity  was  considered  to  be  an 
insensitive  measure  of  GST  activity  at 
low  dose  levels.  The  use  of  COi  as  a 
marker  for  GST  activity  was  also 
considered  inappropriate,  due  to  the  fact 
that  the  MFO  pathway  may  also 
generate  C0».  Furthermore,  EPA  noted 
that  few  samples  of  human  liver  tissue 
and  no  samples  of  lung  tissue  were 
available  to  estimate  GST  activity.  In 
the  case  of  human  liver  tissue,  it  was 
questioned  if  four  samples  from  accident 
victims  provided  an  adequate  basis 
upon  which  to  assess  human  enzyme 
activity  in  general.  Generally,  when 
human  tissue  is  used  for  in  vitro  enzyme 
measurements,  small  numbers  of 
samples  are  available,  and  the  medical 
history  of  the  donors  and  the  state  of  the 
tissue  at  the  time  of  death  are  unknown. 
These  factors  make  it  difficult  to 
extrapolate  data  collected  from  human 
tissue  in  vitro  to  the  general  population 
in  vivo.  In  the  case  of  the  lung,  CEFIC 
has  Implied  (Ex.  10-39)  that  enzyme 
activity  would  be  very  low  in  human 
tissue  because  the  measured  human 
liver  tissue  activity  was  low  compared 
to  mouse  liver.  Due  to  the  fact  that 


tissues  may  vary  in  enzymatic  activity, 
it  was  questioned  whether  or  not  low 
liver  activity  would  necessarily  imply 
low  lung  activity. 

In  addition  to  metabolic  studies  of 
MC  CEFIC  submitted  studies 
concerning  the  cellular  toxicity  and 
genotoxicity  of  MC  In  a  10-day 
inhalation  toxicity  study  (Ex.  B-16c) 
CEFIC  investigated  the  toxic  effecU  of 
MC  on  mouse  and  rat  lung  and  liver 
cells.  After  exposure  to  2000  or  4000  ppm 
MC  the  only  toxic  effect  observed 
histologically  was  toxicity  to  the  Clara 
cells  of  the  mouse  lung.  CUara  cells  are 
believed  by  the  authors  to  have  a  high 
potential  for  GST  activity.  It  was 
concluded  that  the  specific  toxicity  for 
Clara  cells  in  the  mouse,  with  no 
observed  effect  in  the  rat,  suggested  that 
there  was  a  species  difference  in 
metabolic  capacity.  This  interspecies 
difference  in  metabolic  capacity,  in  turn, 
might  account  for  the  differences 
observed  between  species  in  tumor 
development.  Clara  cell  toxicity  was 
further  examined  in  mice  exposed  to 
4000  ppm  MC  6  hours/day  for  10  days 
(Ex.  14c).  In  the  Clara  cells.  MFO 
enzymes  were  reduced  by  almost  half, 
however,  the  GST  enzymes  were 
unaffected.  This  study  supported  an 
hypothesis  generated  by  CEFIC  (Ex.  ft- 
16c)  suggesting  higher  GST  activity  in 
these  specialized  cells,  compared  to 
GST  activity  in  the  whole  lung.  This 
higher  activity  In  Clara  cells  may  help  to 
explain  the  lung  tumor  response 
observed  in  mice,  which  was  higher 
than  would  be  predicted  on  the  basis  of 
overall  GST  metabolism  in  the  lung. 

Other  studies  submitted  by  CEFIC 
suggested  that  MC  induces 
carcinogenicity  by  a  non-genotoxic 
mechanism,  which  most  likely  operates 
primarily  at  high  doses.  In  a  mouse 
micronucleus  test  (Ex.  8-30),  mice 
exposed  to  single  intragastric  doses  of 
MC  did  not  show  a  significant  increase 
in  micronuclei  in  their  erythrocytes. 
Micronuclei  are  formed  as  a  result  of 
chromosomal  damage  induced  by  test 
compounds  and  are  easily  measured  in 
erythrocytes.  In  this  test,  since  no 
signi^cant  increases  in  micronuclei 
were  detected,  the  authors  concluded 
that  MC  was  not  genotoxic  to  the 
mouse. 

This  study  has  been  criticized  because 
the  micronucleus  tests  for  genotoxicity 
require  the  reactive  metabolites  of  MC 
to  be  produced  in  bone  marrow  or  to  be 
stable  enough  to  reach  the  bone  marrow. 
There  is  no  evidence  at  this  time  that 
MC  metabolites  produced  in  the  liver  or 
other  organ  sites  are  stable  enough  to 
reach  the  bone  marrow  or  that  the  bone 
marrow  has  any  metabolic  capability  for 


MC  Also,  bone  marrow  has  not  been 
described  as  a  target  for  MC  toxicity. 

In  another  study  to  test  for 
genotoxicity,  CEFIC  examined  the  in 
vivo  interaction  of  MC  and  its 
metabolites  with  rat  and  mouse  lung 
and  liver  DNA  after  inhalation  exposure 
to  4000  ppm  •«C-MC  (Ex.  8-16d).  In  this 
experiment  no  MC-induced  DNA 
adducts  were  detected  after  MC 
exposure  and  it  was  concluded  by  the 
authors  that  MC  or  its  metabolites  did 
not  react  with  the  DNA  and,  therefore. 
MC  was  not  genotoxic. 

The  detection  limits  of  these 
experiments  to  determine  whether  MC 
caused  DNA  adducts  (DNA  alkylation) 
were  questioned  by  the  EPA.  When  the 
negative  DNA  adduct  data  was 
presented,  tlie  investigators'  data  did 
not  show  the  detection  of  5- 
methylcytosine  (a  normal  minor  base  in 
DNA  which  comprises  approximately 
3%  of  the  cytosines).  This  base  is  not  a 
DNA  adduct.  but  is  labeled  by  *«C- 
formate  in  the  protocol  used  in  this 
experiment  and  should  have  been  easily 
detected.  The  concentration  of  DNA 
adducts  from  exposure  to  a  potent  DNA- 
adduct  forming  chemical  would  be 
expected  to  be  much  lower  than  3%  (the 
concentration  of  5-methylcytosine  in 
untreated  DNA).  Since  apparently  no  5- 
'  methylcytosine  was  detected  by  the 
methods  described  in  this  experiment, 
there  is  doubt  as  to  the  sensitivity  of  the 
assay  for  detecting  DNA  adducts 
produced  by  a  genotoxic  compound, 
particularly  a  weakly  genotoxic 
compound.  In  a  related  issue,  no  in  vivo 
positive  control  for  DNA-adduct 
formation  was  included  in  the  protocol. 
This  positive  control  is  important  to 
determine  the  levels  at  which  DNA 
adducts  can  be  detected,  and  to  ensure 
that  the  assay  is  working  properly.  A 
further  criticism  of  this  experimental 
protocol  was  that  the  dose  used  (4000 
ppm)  was  too  low  to  detect  short-term 
DNA  adduct  formation.  (4000  ppm  was 
the  highest  dose  used  by  the  NTP 
chronic  bioassay  and  was  designed  to 
elicit  minimal  toxicity  over  a  2-year 
exposure  period.  This  dose  would  be  too 
low  for  the  purpose  of  detecting  short- 
term  genotoxic  effects.) 

To  further  test  for  genotoxicity,  CEFIC 
conducted  an  in  vivo  and  in  vitro  study 
to  determine  if  MC  induced  unscheduled 
DNA  synthesis  (UDS)  (Ex.  8-16e).  UDS 
is  an  indication  of  DNA  replication  and 
repair  in  response  to  chromosomal 
damage.  In  the  in  vivo  study,  mice  and 
rats  were  exposed  by  inhalation  to  2000 
or  4000  ppm.  for  2  or  6  hours.  In  the  in 
vitro  study,  isolated  hepatocytes  of  rats 
and  mice  were  exposed  to  500. 1000. 
2000  and  4000  ppm  of  gaseous  MC  for  8 
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hours.  No  UDS  was  detected  in  either 
species,  in  either  study,  indicating  that 
no  detectable  DNA  damage  occurred 
using  these  protocols. 

Studies  of  UDS  in  vivo  are  of 
questionable  value  because  these 
protocols  are  primarily  used  when  extra- 
hepatic  metabolism  of  MC  is  suspected. 
The  MC  metabolites  (produced  in  a  site 
outside  the  hver)  then  must  be  stable 
enough  to  reach  the  liver  and  interact 
with  hver  DNA  in  order  to  be  measured 
as  in  vivo  UDS  in  this  assay.  There  is 
currently  no  evidence  that  metabolites 
of  MC  are  produced  in  large  enough 
quantities  at  extrahepatic  sites  or  that 
the  metabolites  are  stable  enough  to  be 
transported  from  the  site  of  metabolism 
to  the  liver  to  attack  DNA.  Negative 
responses  in  the  two  assays  described 
above  do  little  to  confirm  or  refute  the 
hypothesized  genotoxic  mechanism  of 
action  for  MC  and  limit  the  usefulness  of 
this  data  in  the  interpretation  of  the 
genotoxicity  of  MC. 

As  with  the  DNA  alkylation  study 
discussed  above,  the  doses  used  here  in 
the  in  vitro  and  in  vivo  genotoxicity 
studies  were  loo  low  for  researchers  to 
be  confident  of  detecting  measurable 
effects.  In  order  to  accurately 
characterize  the  genotoxic  potential  of 
MC.  these  studies  would  need  to  be 
repeated  at  higher  doses. 

In  order  to  determine  if  a  non- 
genotoxic  mechanism,  such  as  increased 
cell  turnover,  was  responsible  for  the 
carcinogenicity  observed  in  mouse 
bioassays,  CEFIC  exposed  mice  by 
inhalation  to  4000  ppm  MC  and  then 
examined  the  mice  for  increased 
scheduled  DNA  synthesis  (Ex.  8-31). 
Scheduled  DNA  synthesis  represents 
cell  replication,  and  not  DNA  repair. 
Chemicals  which  are  cytotoxic  at  high 
doses  may  induce  increased  cell 
division  and  thus  enhance  the 
background  levels  of  tumors.  In  the  case 
of  mouse  hepatocarcinogenicity,  such  a 
cell  division  increase  can  be  measured 
by  an  increased  incidence  of  S-phase 
hepatocytes.  In  this  study  a  statistically 
significant  but  small  increase  in  S-phase 
hepatocytes  was  observed.  It  was 
concluded  that  this  response  suggested 
only  a  tentative  correlation  between 
increased  cell  proliferation  and 
hepatocarcinogenicity  in  the  mouse. 

In  this  study,  as  in  those  cited  above, 
the  dose  used  was  the  same  as  the 
highest  dose  from  the  NTP  chronic 
bioassay.  In  order  to  determine  if  MC 
increases  cell  turnover  and  acts  as  a 
non-genotoxic  carcinogen,  it  would  be 
necessary  to  repeat  the  short-term 
experiments  with  higher  doses  of  MC.  or 
to  examine  the  effects  of  chronic 
administration  of  lower  doses  of  MC  on 
cell  replication. 


OSHA  has  determined  that  the 
information  from  the  CEFIC  studies  is 
insufficient  to  conclude  that  MC  is  non- 
genotoxic.  For  example,  the  negative 
responses  from  the  mouse  micronucleus 
(Ex.  8-30).  UDS  (Ex.  8-18e)  and  DNA 
interaction  tests  (Ex.  8-16d).  which  were 
interpreted  as  evidence  that  MC  is  non- 
genotoxic,  might  also  be  interpreted  as 
evidence  that  MC  is  a  weak  mutagen 
(e.g..  a  weak  mutagen  might  evoke  a 
response  below  the  level  of  detection  of 
the  assay).  Also,  the  S-phase  hepatocyte 
study  (Ex.  8-31),  conducted  to  determine 
the  possibility  of  cytotoxicity  rather 
than  genotoxicity  as  a  cause  of 
carcinogenic  response,  showed  a  small 
positive  response,  but  the  response  was 
interpreted  by  the  authors  as  unclear 
evidence  of  cytotoxicity.  Therefore. 
OSHA  continues  to  seek  evidence 
regarding  the  extent  to  which  MC  acts 
by  a  genotoxic  mechanism  during 
carcinogenesis. 

In  general,  although  pharmacokinetic 
models,  when  properly  defined,  can  be 
used  to  estimate  the  internal  doses  for 
various  chemicals  in  various  organs, 
they  do  not  provide  information  on  (1) 
which  chemical  or  metabolite  is  the 
carcinogen,  (2)  the  differences  in 
sensitivities  of  target  tissues  to 
concentrations  of  chemicals  or  (3) 
whether  the  site  of  carcinogenic 
response  is  the  same  from  one  species  to 
the  next. 

In  addition,  methods  have  not  been 
developed  for  quantifying  the 
uncertainty  of  the  internal  dose 
estimates.  Potentially  quantifiable 
uncertainty  in  any  pharmacokinetic 
model  arises  from  two  major  sources  of 
statistical  variability:  Inherent  biological 
variability  between  members  of  the 
same  species:  and  experimental  error  in 
estimating  average  values  for  model 
parameters  (due  to  technological 
limitations  and  to  sampling  error  in 
those  quantities  which  have  appreciable 
biological  variability.)  Physiological 
parameters  (such  as  ventilation  rates 
and  organ  and  body  weights)  may  be 
expected  to  evidence  considerable 
variability,  which  may  cause  large 
variations  in  internal  doses  within 
members  of  a  single  species. 
Biochemical  parameters  (such  as 
metabolic  parameters  and  partition 
coefficients  representing  the  relative 
affinities  of  the  chemical  for  air,  blood, 
and  various  organ  tissues)  may  be 
subject  to  less  inherent  variability,  but 
these  must  be  estimated  (sometimes 
indirectly)  from  experimental  data. 

In  the  specific  case  of  MC,  the  model 
developed  by  Reitz  and  Anderson, 
appears  to  provide  a  plausible 
description  of  the  absorption, 
distribution  and  elimination  of  MC. 


However,  the  model's  description 
applies  only  to  the  lung  and  liver.  In 
rats,  an  excess  of  mammary  tumors  was 
observed  that  was  not  explained  by  the 
Reitz  and  Andersen  model.  In  humans, 
other  sites  may  metabolize  MC  and  be 
vulnerable  to  the  toxic  or  carcinogenic 
effects  of  MC. 

In  the  preliminary  draft  of  its  Update 
to  the  HAD  for  MC  (Ex.  7-128),  EPA  has 
also  made  a  number  of  criticisms 
specific  to  the  pharmacokinetic  model 
developed  by  Reitz  and  Anderson.  This 
draft  document  has  been  approved  by 
the  Scientific  Advisory  Board  (SAB)  and 
the  risk  estimates  based  on  this 
document  have  been  accepted  by  the 
Carcinogen  Risk  Assessment 
Verification  Endeavor  (CRAVE)  for 
inclusion  in  the  Integrated  Risk 
Information  System  as  the  official 
interim  stance  of  the  EPA  concerning 
MC.  The  citation  in  the  IRIS  data  base 
contains  a  note  explaining  that  the  risk 
estimate  comes  from  a  draft  document 
which  has  been  approved  by  the  SAB 
and  the  CRAVE.  Criticisms  contained  in 
this  document  primarily  come  from 
critical  analyses  performed  by  the 
Hazard/Risk  Assessment  Committee  of 
the  Integrated  Chlorinated  Solvents 
Project.  This  committee,  chaired  by  EPA 
and  comprised  of  representatives  from 
CPSC.  FDA.  and  OSHA,  has  been 
reviewing  and  evaluating  the  models 
and  metabolic  studies  in  order  to 
determine  their  use/effect  in  estimating 
risk  to  humans. 

Overall  the  model  structure  was 
considered  by  EPA  to  be  a  plausible 
description  of  MC  metabolism.  The 
major  uncertainties  were  felt  to  be 
chiefly  from  the  input  data  for  the 
model,  some  of  which  might  contribute  a 
source  of  error  that  might  influence  the 
calculation  of  internal  doses  of  GST 
metabolites.  For  example.  EPA  observed 
that  the  model  does  not  take  into 
account  the  fact  that  MC  may  become 
sequestered  in  the  lipid  rich  regions  of 
various  tissues.  Over  time  the 
sequestering  into  the  lipid  areas  could 
affect  the  disposition  and  metabolism  of 
MC.  Such  an  effect,  unless  taken  into 
account,  could  alter  the  model's  ability 
to  correctly  predict  the  GST  metabolite 
concentrations.  Also  it  was  noted  that 
the  tissue/air  partition  coefficients  input 
for  the  model  were  measured  using 
homogenized  tissue  rather  than  intact 
tissue.  In  homogenizing  tissues,  the 
structure  of  the  tissue  is  destroyed  and 
thus  the  tissues  may  not  adequately 
portray  the  processes  occurring  in  vivo 
that  determine  partitioning.  With  regard 
to  breathing  rate  input  data,  EPA 
observed  that  the  authors  of  the  model 
used  a  higher  breathing  rate  for  mice 
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and  a  lower  breathing  rate  for  humans 
than  those  standardly  employed  by 
EPA.  In  particular  Reitz  and  Andersen's 
model  used  breathing  rates  for  humans 
at  rest.  This  value  may  not  accurately 
refiect  the  rate  at  which  humans  may 
breathe  MC  in  the  occupational  setting. 
EPA.  in  its  analysis  of  the 
pharmacokinetic  data,  used  an  average 
daily  breathing  rate  of  20  m'/24  hour 
day  (as  compared  with  OSHA's 
estimated  breathing  rate  of  9.8  m'/8 
hour  workshift  of  exposure).  Choice  of 
breathing  rate  would  in  turn,  alter  the 
model's  prediction  of  GST  metabolites 
in  humans  after  MC  exposures  (i.e., 
humans  exposed  to  MC  during  physical 
exertion  would  take  in  more  MC  than  a 
sedentary  individual  exposed  to  the 
same  MC  concentration). 

EPA  also  pointed  out  that  the 
metabolic  rates  for  each  pathway  were 
calculated  by  mathematical 
optimization  rather  than  by 
experimentation.  By  this  process  values 
were  selected  which  optimized  the 
model's  ability  to  predict  the  loss  of  MC 
from  a  closed  inhalation  chamber  as  the 
compound  was  inhaled  and  metabolized 
by  animals.  EPA  noted  that  many 
alternative  metabolic  rates  could  be 
used  to  optimize  the  experimental  data. 
Some  of  these  alternate  rates  could 
change  the  model's  prediction  of 
internal  dose.  Furthermore,  in  order  to 
calculate  the  relative  amount  of  activity 
of  each  pathway  in  the  liver  and  the 
lung,  surrogate  substrates  were  used  in 
place  of  MC.  EPA  feels  that  this  may  be 
an  inappropriate  method  because  the 
enzyme  activity  not  only  varies  from 
species  to  species  but  also  from  tissue  to 
tissue,  such  that  each  tissue  may  have 
its  own  array  of  enzymes.  These 
surrogates  may  not  be  an  appropriate 
measure  of  these  pathways'  activities 
for  MC. 

Despite  the  above-noted  uncertainties, 
EPA  has  concluded  that  the  Reitz  and 
Anderson  model  is  a  reasonable  method 
for  describing  and  predicting  the 
disposition  of  MC  and  its  metabolites  in 
human  tissues.  As  the  model  is  further 
refined,  these  uncertainties  may  be 
reduced.  However,  even  with  refinement 
of  the  pharmacokinetic  model  a  major 
question  remains:  What  is  the 
appropriate  way  to  use  internal  doses 
calculated  from  the  model  to  estimate 
the  risk  to  humans? 

In  the  draft  Update  of  its  HAD  (Ex.  7- 
129),  EPA  proposed  a  method  to 
incorporate  the  pharmacokinetic  model 
to  develop  estimates  of  risk.  In  this 
approach  the  pharmacokinetic  model 
was  used  to  estimate  the  internal  dose 
in  mice  at  exposure  levels  tested  in  the 
NTP  bioassay.  Using  these  doses  and 


the  tumor  responses  in  the  NTP 
bioassay,  a  dose-response  curve  was 
constructed  using  the  multistage 
procedure.  Liver  data  were  fitted  by  a 
two  stage  model  and  lung  data  were 
fitted  by  a  one  stage  model.  Next  the 
pharmacokinetic  model  was  used  to 
calculate  the  internal  dose  of  GST 
metabolite  in  human  liver  and  lung. 

These  doses  were  then  scaled  by  the 
surface  area  correction  factor  and  from 
these  corrected  doses  the  risks  were 
calculated  according  to  the  dose- 
response  curve.  EPA  felt  that  the  surface 
area  correction  factor  should  continue  to 
be  applied  to  internal  doses  in  the  same 
manner  as  it  has  been  used  with  applied 
doses.  This  is  based  on  EPA's  belief 
that,  as  reflected  in  its  previous  risk 
assessments,  the  siuface  area  correction 
factor  was  applied  to  correct  for 
metabolic  differences  between  species 
and  to  correct  for  the  differences  in  a 
chemical's  potency  between  species. 
Differences  in  potency  reflect  many 
factors  in  addition  to  metabolism  (e.g.. 
differences  in  responsiveness  to  a  given 
internal  dose,  number  of  cells  exposed, 
immunosurveillance.  DNA  repair 
capability,  species  longevity,  and  basal 
cell  division  rate).  EPA  has  indicated 
that,  because  one  cannot  determine  the 
magnitude  of  the  effect  that  any  one 
factor  may  have  on  species  sensitivity, 
that  Agency  would  continue  to  apply  a 
surface  area  correction  factor  on  dose. 

Using  the  procedure  outlined  above. 
EPA  calculated  a  revised  lifetime  risk 
estimate  of  0.47  per  million  for  a 
continuous  exposure  to  1  ug/m*.  This 
constitutes  an  approximate  nine-fold 
reduction  from  its  previous  lifetime  risk 
estimate  of  4.1  per  million  in  which 
applied  doses  were  used. 

EPA  calculated  its  risk  estimates 
based  on  continuous  lifetime  exposure 
to  extremely  low  ambient 
concentrations  of  MC  (1  ug/m'  = 
0.000288  ppm)  compared  to  OSHA's 
risks  calculated  at  occupational 
exposures  of  25  ppm  (=  86.750  ug/m'). 
The  risk  assessment  developed  by 
OSHA.  which  was  based  on  applied 
dose  methods,  was  extrapolated  from 
the  calculated  occupational  risks  at  25 
ppm  to  lifetime  continuous  exposure  at  1 
ug/m».  so  that  the  OSHA  numbers  were 
comparable  to  those  produced  in  the 
EPA  assessment.  OSHA's  assessment 
predicted  a  risk  of  0.18  per  miUion  after 
lifetime  continuous  exposure  to  1  ug/m*. 
This  value  is  close  to  that  calculated  by 
EPA  after  incorporation  of  the 
pharmacokinetic  data  and  is  23-fold 
lower  than  the  EPA  applied  dose 
estimate. 

Based  on  these  estimates,  EPA  noted 
that  "In  view  of  the  uncertainties 


involved,  the  changes  in  [KIM'S 
carcinogenic  potency  that  results  from 
different  uses  of  the  available 
pharmacokinetic  information  are  not,  in 
practical  terms,  very  distinct"  (Ex.  7- 
128).  OSHA  notes  that  EPA  has  a 
mandate  to  protect  the  general  public 
from  low  level  environmental  hazards, 
which  enables  that  Agency  to  regulate 
hazards  when  the  population  risk  is  1 
per  miUion  to  1  per  ten  thousand.  In  this 
case,  EPA's  incorporation  of 
pharmacokinetics  was  not  a  critical 
factor  in  that  Agency's  decision 
regarding  the  regulation  of  MC.  On  the 
other  hand,  as  discussed  above.  OSHA's 
mandate  to  regulate  MC  hinges  on  the 
determination  that  the  population  risk 
for  occupational  exposure  at  a  particular 
exposure  level  is  approximately  1  per 
thousand  or  greater.  Accordingly.    • 
considering  the  risk  numbers  which 
OSHA  generated  using  the  applied  dose 
multistage  procedure,  any  change  in  the 
risk  estimates  prompted,  for  example,  by 
the  incorporation  of  pharmacokinetic 
data,  will  directly  impact  OSHA's 
decision  regarding  permissible  exposure 
limits  for  MC.  For  this  reason.  OSHA 
believes  it  is  necessary  to  carefully 
evaluate  the  pharmacokinetic  and 
mechanistic  data  and  assess  the  impacts 
of  the  uncertainties  in  the 
pharmacokinetic  data  before 
incorporating  that  data  into  its  risk 
assessment  for  MC. 

The  CPSC  has  incorporated 
pharmacokinetics  to  update  its  previous 
risk  estimates  by  a  different  method 
than  used  by  the  EPA  (Ex.  7-126).  The 
CPSC  felt  that  it  was  premature  to 
extrapolate  from  species  to  species 
based  on  pharmacokinetic  information 
and  therefore  the  pharmacokinetic 
information  was  used  to  extrapolate 
only  from  high  to  low  doses  within  each 
species.  As  a  first  step  the  animal  doses 
tested  in  the  NTP  bioassay  were 
corrected  by  a  surface  area  correction 
factor.  These  doses  were  modified  by 
dividing  the  doses  by  a  high-to-low  dose 
extrapolation  factor  derived  from  output 
from  the  pharmacokinetic  model.  This 
factor  is  used  to  describe  the  nonlinear 
aspect  of  the  dose-response  ciuve 
associated  with  the  metabolism  of  MC. 
These  modified  doses  and  the  tumor 
responses  from  the  NTP  bioassay  were 
put  into  the  multistage  model  to 
construct  the  dose-response  curve.  The 
human  doses  were  corrected  by  the 
same  high-to-low  dose  correction  factor 
and  were  then  used  to  calculate  risks 
according  to  the  dose-response  curve. 
CPSC  calculated  a  maximum  likelihood 
estimate  (MLE)  lifetime  risk  of  2.3  per 
thousand  for  continuous  exposure  to  1 
mg/kg/day  based  on  carcinomas  alone 
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and  a  lifetime  risk  of  5.2  per  thousand 
per  mg/kg/ujy  based  on  carcinomas 
and  ader orias.  (As  in  its  previous  risk 
assessment,  estimates  for  male  and 
female  mice  were  averaged  for  the  lung 
and  liver  separately  and  then  the  lung 
and  liver  estimates  were  added 
together).  This  represents  approximately 
a  factor  of  two  reduction  from  CPSC's 
applied  dose  risk  estimates. 

In  a  preliminary  investigation,  K.S. 
Crump  and  Company  have  also 
compared  the  difference  between 
applied  and  internal  dose  risk  estimates 
(Ex.  7-127).  Using  Reitz  and  Anderson's 
pharmacokinetic  model.  Crump  and 
Company  calculated  human  risk 
estimates  for  the  same  data  sets 
analyzed  previously  in  their  quantitative 
risk  assessment  using  external  doses. 
Data  sets  were  analyzed  using  a  one-hit 
model,  with  parameters  estimated  from 
the  experimental  tumor  data,  and  the 
internal  doses  derived  from  the 
pharmacokinetic  model.  Internal  doses 
were  expressed  as  either  the 
concentration  of  MC  in  target  tissue,  the 
concentration  of  MC  in  arterial  blood  or 
the  concentration  of  GST  metabolite  in 
target  tissue.  For  a  given  data  set  the 
risk  estimates  were  similar  for  each 
measure  of  internal  and  external 
adjusted  dose.  For  example,  at  an 
exposure  of  500  ppm,  the  95%  upper  limit 
of  human  risk  based  on  female  mouse 
lung  adenomas  or  carcinomas  and  the 
GST  metabolite  was  9.12  per  thousand. 
This  represents  an  approximate  six-fold 
reduction  from  the  95%  upper  limit  on 
human  risk  estimated  previously 
without  pharmacokinetic  data  (57.7  per 
thousand).  For  the  same  data  set,  an 
estimate  of  extra  risk  corresponding  to 
an  occupational  exposure  of  1  ppm  was 
10.8  per  million  compared  to  an  extra 
risk  of  119  per  million  without 
pharmacokinetic  data,  an  approximate 
eleven-fold  reduction.  The  differences  in 
reduction  of  risk  at  high  and  low  doses 
of  MC  reflect  the  nonlinearity  of  the 
pharmacokinetic  model  for  MC. 

Two  additional  risk  assessments 
incorporating  pharmacokinetics  have 
been  submitted  by  Reitz  et  al.  (Ex.  7- 
225)  and  ECETOC  (Ex.  10-39).  Reitz  et 
al.  used  the  Reitz  and  Anderson 
pharmacokinetic  model  and  internal 
doses  were  calculated  from  the  model  in 
a  manner  similar  to  that  described  by 
EPA,  except  that  no  surface  area 
corrections  were  made  to  internal  doses. 
Species  were  assumed  to  be  equally 
sensitive  to  equal  internal  doses  of  GST 
metabolites.  The  internal  doses  were 
calculated  for  female  mice  at  exposure 
levels  tested  in  the  NTP  bioassay  and 
these  doses  were  used  in  four  different 
dose-response  models:  the  linearized 


multistage,  the  Probit,  the  Weibull  and 
the  Logit.  The  authors  reported  that  each 
model  fit  the  data  equally  well. 
However,  the  predicted  upper  bound 
risk  estimates  differed  by  5  to  15  orders 
of  magnitude.  Based  on  female  mouse 
lung  adenomas  and  carcinomas  the 
multistage  model  estimated  a  lifetime 
unit  risk  of  0.037  per  million  for 
continuous  exposure  to  1  ug/m'  which  is 
two  orders  of  magnitude  lower  than  the 
imit  risk  of  4.1  per  million  calculated  by 
EPA  without  pharmacokinetics  and  one 
order  of  magnitude  lower  than  the  unit 
risk  of  0.47  per  million  calculated  by 
EPA  using  pharmacokinetics.  For  an 
occupational  dose  of  50  ppm  the 
multistage  model  predicted  an  upper 
bound  risk  of  lung  tumor  of  14  per 
million.  This  value  is  approximately  two 
orders  of  magnitude  lower  than  the 
upper  bound  risk  estimate  of  592  per 
million  calculated  by  Crump  without  the 
use  of  pharmacokinetics. 

ECETOC.  using  data  obtained  through 
the  CEFIC/ECETOC  research  program, 
modified  the  pharmacokinetic  model 
developed  by  Reitz  and  Anderson  and 
used  the  internal  doses  calculated  from 
this  modified  model  to  conduct  their  risk 
assessment.  Internal  doses  were 
calculated  for  the  GST  metabolite  for 
female  mice  at  exposure  levels  tested  in 
the  NTP  bioassay.  These  doses  and  the 
corresponding  observed  tumor 
incidences  were  used  in  three  different 
dose-response  extrapolation  models:  the 
multistage,  "one-hit "  and  Weibull.  The 
modified  pharmacokinetic  model  was 
also  used  to  calculate  human  internal 
doses  of  GST  metabolites.  These  doses 
were  adjusted  to  a  lifetime  average 
daily  dose  and  run  in  the  risk  models. 
The  authors  stated  that  the  one-hit 
model  provided  a  poor  fit  to  the  data 
and  thus  did  not  report  those  results.  For 
both  the  quadratic  multistage  and 
Weibull  models,  the  risks  were 
calculated  for  both  the  lung  and  the  liver 
and  also  for  both  organs  combined. 
From  the  multistage  model,  at  10  ppm, 
the  MLE  of  risk  for  lung  tumor  was 
0.00612  per  million.  This  value  was 
approximately  five  orders  of  magnitude 
lower  than  the  MLE  risk  estimate  of  934 
per  million  calculated  by  Crump  without 
the  use  of  pharmacokinetics  and  four 
orders  of  magnitude  lower  than  the  MLE 
risk  of  109  per  million  calculated  by 
Crump  using  pharmacokinetics.  At  500 
ppm  the  MLE  risk  estimate  for  lung 
tumors  from  the  multistage  model  was 
17.5  per  million.  This  value  was  three 
orders  of  magnitude  lower  than  the  MLE 
risks  calculated  by  Crump  at  500  ppm 
without  pharmacokinetics  (45.5  per 
thousand),  and  two  orders  of  magnitude 


lower  than  the  risk  estimates  using 
pharmacokinetics.  7.3  per  thousand. 

The  above  risk  assessments  indicate 
that  the  Incorporation  of  information 
from  the  pharmacokinetic  model  for  MC 
can  reduce  previous  risk  estimates 
derived  using  applied  dose  methods.  In 
some  cases  the  risk  estimates  were 
reduced  by  a  factor  of  two  while  in 
other  cases  there  was  up  to  five  orders 
of  magnitude  difference.  The  larger 
differences  generally  occurred  in  those 
cases  in  which  internal  doses  predicted 
from  the  pharmacokinetic  model  were 
used  in  quantitative  risk  models  without 
any  corrections  for  differences  in 
species  sensitivity  (e.g.  a  surface  area 
correction  factor). 

At  this  time.  OSHA  feels  that  use  of 
pharmacokinetic  parameters  to  adjust 
internal  dose  of  MC  may  be  premature. 
The  primary  reason  for  this  is  that  a 
major  assumption  must  be  made  that  the 
GST  pathway  is  the  only  carcinogenic 
pathway,  and  that  there  is  no 
contribution  to  the  carcinogenic  process 
by  metabolites  from  other  pathways  or 
by  the  parent  compound  itself.  If  it  is 
determined  that  MC  or  MC  metabolites 
from  the  MFO  pathway  contribute  to  the 
carcinogenicity  of  MC.  the 
pharmacokinetic  model  would  not 
provide  an  accurate  estimate  of  risk. 

Another  disadvantage  of  the  model  is 
that  it  does  not  account  for  the 
possibility  of  MC  metabolism  or 
carcinogenesis  at  sites  other  than  the 
lung  or  hver.  In  order  to  account  for 
species  differences  in  potency,  CPSC 
has  limited  its  use  of  pharmacokinetics 
to  high-to-low  dose  extrapolation  within 
species  whereas  EPA  corrected  internal 
doses  by  a  surface  area  correction  factor 
to  extrapolate  both  from  high  to  low 
doses  and  from  species  to  species. 
These  reduced  risk  estimates  are  a 
result  of  incorporating  pharmacokinetic 
information  specific  to  the  lung  and 
liver.  The  model  does  not  provide 
information  for  other  potentially  active 
sites  in  the  body  (for  example,  it  does 
not  address  the  excess  tumors  identified 
in  the  mammary  glands  of  rats  exposed 
to  MC).  Because  metabolic  activity  may 
vary  from  tissue  to  tissue  within  a 
species  and  also  because  one  cannot  be 
sure  whether  the  site  of  carcinogenic 
response  is  the  same  from  one  species  to 
the  next,  it  may  not  be  appropriate  to 
base  reductions  in  risk  estimates  solely 
on  pharmacokinetic  information  from 
two  tissues. 

The  pharmacokinetic  model  also  has 
little  ability  to  differentiate  differences 
in  tissue  sensitivity  between  species  to  a 
given  dose  of  MC.  The  EPA  and  the 
CPSC  have  used  correction  factors 
based  on  body  weight  or  surface  area  in 
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part  to  account  for  these  differences. 
OSHA  agrees  with  the  application  of 
these  correction  factors  in  cases  where 
pharmacokinetic  data  is  used.  If 
analysis  of  the  evidence  collected  in  the 
record  indicates  that  pharmacokinetic 
data  should  be  used  to  adjust  the 
internal  MC  dose  for  use  in  occupational 
risk  estimates,  OSHA  feels  these 
correction  factors  should  continue  to  be 
applied. 

Other  uncertainties  surrounding 
pharmacokinetic  models  and  their  use 
for  risk  assessment  are  the  validity  of 
using  data  extrapolated  from  human  and 
animal  tissue  in  vitro  to  predict  human 
risk  during  occupational  exposures,  and 
the  validity  of  estimated 
pharmacokinetic  parameters,  such  as 
partition  coefficients  in  the  model. 

At  this  time,  OSHA  feels  it  is  most 
prudent  to  continue  to  use  the  applied 
dose  methods  in  its  assessment  of  risk. 
Serious  consideration  is  being  given  to 
pharmacokinetics  and  OSHA  invites 
comment  (see  Issue  6  for  specific 
questions)  on  the  appropriateness  of  the 
pharmacokinetic  data  for  assessment  of 
occupational  exposures,  on  the  choice  of 
risk  model  and  how  the  risk  model  is 
affected  by  pharmacokinetic  data,  and 
on  the  sensitivity  of  the  pharmacokinetic 
model  parameters  to  errors  or 
refinements  in  their  estimation.  OSHA 
will  evaluate  the  utility  of 
pharmacokinetic  models  to  predict 
human  risk  from  occupational  exposure 
to  MC  and  consider  the  uncertainties 
associated  with  these  models  during  the 
rulemaking  process. 

/.  Conclusions 

Based  on  its  evaluation  of  the  studies 
and  its  review  of  quantitative  risk 
assessments  performed  outside  the 
Agency.  OSHA  believes  that  there  is  an 
excess  risk  of  cancer  death  from 
exposure  to  MC.  OSHA  endorses  K.S. 
Crump  and  Company's  approach  to  the 
MC  quantitative  risk  assessment,  and 
concludes  that  risk  estimates  based  on 
the  NTP  mouse  lung  tumor  data  will  be 
illsed  in  making  the  preliminary 
determination  of  risk. 
;  OSHA  believes  that  the  multistage 
model,  at  this  time,  is  the  most 
appropriate  model  for  the  prediction  of 
excess  risk  from  exposure  to  MC.  The 
curve  shows  good  fit  to  the  observed 
data  and  was  employed  in  almost  all 
quantitative  risk  assessments  submitted 
to  the  record. 

OSHA  also  believes  that,  despite  the 
fact  that  the  some  of  the  epidemiological 
data  has  been  interpreted  as  non- 
positive,  the  human  studies  can  be  used 
to  calculate  upper  confidence  limits  on 
human  risk.  These  upper  limits 
demonstrate  the  reasonableness  of  the 


animal  data,  insofar  as  the  risk 
estimates  derived  from  the  animal  data 
are  within  the  range  of  the  estimates 
based  on  the  epidemiological  data. 

Although  the  metabolism  of  MC  has 
been  extensively  studied  and  plausible 
models  of  the  mechanism  of  action  of 
MC  have  been  generated,  there  is  still 
substantial  uncertainty  as  to  the 
carcinogenic  mechanism  of  action  of 
MC.  The  uncertainty  surrounding  the 
possible  contributions  of  the  parent 
compound  or  metabolites  from  the  MFO 
pathway  to  the  carcinogenic  process 
remains  the  single  most  critical  factor 
for  validating  the  usefulness  of  the 
pharmacokinetic  modeling  approach. 
Other  areas  of  uncertainty  include  the 
organ  specificity  of  the  model  (excluding 
the  possibility  of  metabolism  or 
carcinogenesis  at  sites  other  than  the 
lung  or  liver)  and  the  extrapolation  of 
human  enzyme  activity  from  in  vitro 
data. 

The  quantitative  risk  assessment 
produced  using  the  NTP  bioassay  is 
intended  to  assess  some  measure  of  the 
carcinogenic  potency  of  MC.  It  is  not 
designed  for  or  limited  to  the 
identification  of  a  specific  target  site  in 
humans.  The  pharmacokinetic  and 
metabolic  studies  to  date  have 
concentrated  on  specific  sites  such  as 
the  liver  and  lung  tissue  and  have  not 
examined  other  tissues.  From  this 
approach  it  is  not  clear  that  the  risk  of 
cancer  at  sites  other  than  the  liver  and 
the  lung  can  be  excluded.  Due  to  the 
limitations  of  the  model  described  above 
and  the  associated  uncertainties,  OSHA 
does  not  feel  that  it  is  appropriate  at  this 
time  to  incorporate  the  pharmacokinetic 
model,  as  submitted,  into  its  preliminary 
quantitative  risk  assessment  for  MC. 

Thus,  at  this  time,  OSHA  concludes 
that  the  lifetime  estimate  of  risk  from 
exposure  to  MC  at  the  current  B-hour 
TWA  of  500  ppm  is  33  to  45  excess 
deaths  per  thousand  (95%  confidence 
limits  of  50  to  58  excess  deaths  per 
thousand).  Such  risks  warrant  OSHA 
regulatory  action  to  reduce  occupational 
exposure  to  MC. 

In  determining  the  level  to  which  the 
permissible  exposure  limit  should  be 
lowered,  several  alternative  8-hour 
TWA's  (100,  50.  25. 10,  and  1)  were 
considered  by  the  Agency,  as  shown  in 
Table  10.  OSHA  believes  that 
compliance  with  the  proposed  25  ppm 
TWA  is  technologically  and 
economically  feasible  based  on  the 
Agency's  knowledge  of  available  control 
technology  and  on  the  Agency's 
awareness  that  several  industries  or 
industry  segments  are  presently 
controlling  exposures  to  or  very  near 
this  level.  OSHA's  preliminary  analysis 
of  technological  and  economic 


feasibility  of  the  proposal  is  discussed  in 
the  following  section  of  the  preamble. 

Tabi^  10.— Estimates  of  Excess  Can- 
cer Deaths  Per  1000  Workers  Ex- 
posed TO  Methylene  Chloride  * 


Expotur*  (ppm) 

ExcMscanoar 
dMths 

CanoarctMlt) 
rwluction 

500 

33.2-45.5 

100 

6.68-9  28 

n% 

so 

3.34-4  64 

Wk 

is 

1.67-2.32 

M% 

10 

0.67-0.93 

W% 

1 

0.067-0.093 

m% 

'  Occupational  Expoaurat  ot  45  yaare  wMhoiM  corv 
atdaration  of  Pttarmacokinattc  dau  in  risk 


IX,  Significance  of  Risk 

In  the  1980  benzene  decision,  the 
Supreme  Court,  in  its  discussion  of  the 
level  of  risk  that  Congress  authorized 
OSHA  to  regulate,  indicated  when  a 
reasonable  person  might  consider  the 
risk  significant  and  take  steps  to 
decrease  or  eliminate  it.  The  Court 
stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  t>e  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If  for  example,  the  odds 
are  one  in  a  billion  that  a  person  will  die  from 
cancer  by  taking  a  drink  of  chlorinated  water, 
the  risk  clearly  could  not  be  considered 
signincant.  On  the  other  hand,  if  the  odds  are 
one  in  a  thousand  that  regular  inhalation  of 
gasoline  vqpors  that  are  2  percent  benzene 
will  be  fatal  a  reasonable  person  might  well 
consider  the  risk  significant  and  take  the 
appropriate  steps  to  decrease  or  eliminate  it. 
[lU.D.  V.  A.P./..  448  U.S.  607.  655). 

The  Court  further  stated  that  "while 
the  Agency  must  support  its  findings 
that  a  certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  significant  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  by  the  OSH  Act 
is  "not  a  mathematical  straitjacket,"  and 
that  "OSHA  is  not  required  to  support 
its  findings  with  anything  approaching 
scientific  certainty."  The  Court  ruled 
that  "a  reviewing  court  [is]  to  give 
OSHA  some  leeway  where  its  findings 
must  be  made  on  the  frontiers  of 
scientific  knowledge  [and  that]  *  *  *  the 
Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection  '  [448  U.S,  at 
655,  656). 

OSHA's  overall  analytic  approach  to 
regulating  occupational  exposure  to 
particular  substances  is  a  four-step 
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process  consislenl  with  recent  court 
interpretations  of  the  OSH  Act.  such  as 
the  benzene  decision,  and  rational. 
ob)ective  policy  formulation,  in  the  first 
step.  OSHA  quantifies  the  pertinent 
health  risks,  to  the  extent  possible, 
performing  quantitative  risk 
assessments.  The  Agency  considers  a 
number  of  factors  to  determine  whether 
the  substance  to  be  regulated  poses  a 
significant  risk  to  workers.  These  factors 
include  the  tj-pe  of  risk  presented,  the 
quatity  of  the  underlying  data,  the 
reasonableness  of  the  risk  assessment, 
the  statistical  significance  of  the 
findings  and  the  significance  of  risk  [48 
FR  1864,  January  14, 1983J.  In  the  second 
s»ep.  OSHA  considers  which,  if  any.  of 
the  regulatory  provisions  being 
( onsidered  will  substantially  reduce  the 
identified  risks.  In  the  third  step.  OSHA 
I  jok«  at  the  best  available  data  to  set 
permissible  exposure  limits  that,  to  the 
extent  possible,  both  protect  employees 
trom  significant  risks  and  are 
;  ichnologically  and  economically 
feasible.  In  the  fourth  and  final  step, 
OSHA  considers  the  most  cost-effective 
way  to  fulfill  its  statutory  mandate. 

The  current  OSrlA  standard  for  MC 
was  designed  to  prevent  irritation  and 
injury  to  the  neurological  system  of  the 
employees  exposed  to  MC.  In  1985,  the 
National  Toxicology  Program  (NTP) 
released  the  results  of  their  MC  rodent 
lifetime  bioassays.  Those  results 
indicated  that  MC  is  carcinogenic  to  rats 
and  mice.  As  discussed  in  the  Events 
Leading  to  the  Proposed  Standard 
section,  based  on  the  NTP  findings,  EPA 
now  considers  MC  a  probable  human 
carcinogen,  and  NIOSH  regards  MC  as  a 
potential  occupational  carcinogen  and 
recommends  controlling  the  exposure  to 
MC  to  the  lowest  feasible  level.  In  1988, 
ACCIH  classified  MC  as  an  industrial 
substance  suspected  of  carcinogenic 
potential  for  man.  As  discussed  in  the 
Health  Effects  section.  OSHA  has 
determined  based  on  the  NTP  data,  that 
MC  is  a  potential  occupational 
carcinogen.  Having  determined,  as 
discussed  in  the  Preliminary 
Quantitative  Risk  Assessment  section, 
that  the  NTP  study  provided  suitable 
data  for  quantitative  analysis,  OSHA 
performed  quantitative  risk  assessments 
to  determine  if  MC  presents  a  significant 
risk  at  the  current  PELs. 

OSHA  prefers  to  use  the  multistage 
mbdel  of  carcinogenesis  in  quantitative 
risk  assessment  The  multistage  model  is 
a  mechanistic  model  based  on  the 
biological  assumption  that  cancer  is 
induced  by  carcinogens  through  a  series 
of  stages.  The  model  generally  is 
considered  conservative,  in  the  sense 
that  it  risks  error  on  the  side  of 


overprotection  rather  than 
underprotection,  because  it  assumes  no 
threshold  for  carcinogenesis  and 
because  it  is  approximately  linear  at 
low  dose*.  The  Agency  believes  that 
this  model  conforms  most  closely  to 
what  we  know  of  the  etiology  of  cancer. 
OSHA  believes  that  the  use  of  such  a 
model  is  prudent  public  health  practice. 
OSHA's  preference  is  consistent  with 
the  position  of  the  Office  of  Science  and 
Technology  Policy  which  recommends 
that  "when  data  and  information  are 
limited,  and  when  much  uncertainty 
exists  regarding  the  mechanisms  of 
carcinogenic  action,  models  or 
procedures  that  incorporate  low-dose 
linearity  are  preferred  when  compatible 
with  limited  iiiformation  (Ex.  7-227). 

Several  comments  and  studies, 
submitted  to  OSHA  have  suggested  that 
the  current  applied  dose  approach  for 
risk  assessment  should  be  replaced  by 
assessments  using  the  delivered  dose  of 
MC  (Exs.  8-14d.  8-18C  &-16d,  8-16e.  8- 
30.  8-31.  8-32,  8,33, 10-6-A,  14a.  14b,  14c, 
10-39).  The  delivered  dose  is  described 
by  pharmacokinetic  models  of  MC  fate 
and  metabolism,  which  may  account  for 
metabolic  and  pharmacokinetic 
differences  between  rodents  and 
humans.  While  OSHA  is  interested  in 
receiving  and  evaluating  risk 
assessments  produced  using 
pharmacokinetic  models,  serious 
questions  remain  concerning  the 
application  of  these  models  in  the  risk 
assessments  prepared  by  OSHA. 
Specifically,  the  Agency  is  concerned 
that  the  pharmacokinetic  model  (1) 
assumes  that  the  only  carcinogenic 
metabolite  is  produced  by  the  GST 
pathway,  (2)  relies  on  in  vitro  data  to 
supply  many  of  the  biochemical 
constants;  (3)  extrapolates  from  a  very 
small  database  of  human  metabolic  data 
(especially  for  the  lung):  and  (4)  assumes 
that  the  lung  and  liver  are  the  only 
target  sites  for  carcinogenesis  across  all 
species.  The  Agency  notes  that  the  NTP 
and  the  Chemical  Industry  Institute  of 
Toxicology  are  continuing  investigations 
of  the  mechanisms  by  which  MC 
produces  cancer  in  rodents.  OSHA  will 
carefully  evaluate  the  results  of  those 
studies,  as  they  become  available. 

Other  concerns  with  the  use  of 
pharmacokinetic  models  include  the 
lack  of  quantification  of  the  reduction  in 
uncertainty  in  the  risk  assessment 
process  that  should  follow  from  using  a 
model  which  predicts  risk  based  on 
delivered  dose  rather  than  applied  dose. 
Also,  even  when  pharmacokinetic  data 
have  been  used  in  risk  assessments, 
there  has  been  no  consensus  as  to  how 
the  data  should  be  incorporated,  or  how 
that  incorporation  affects  use  of  the 


multistage  model  of  cancer  risk.  OSHA 
has  determined  that  it  is  not  appropriate 
at  this  time  to  incorporate 
pharmacokinetic  models  in  the  MC 
cancer  risk  assessment  OSHA  is 
soliciting  information  through  an  issue 
included  in  this  proposed  rule  to  address 
various  concerns  about  the 
pharmacokinetic  models  and  the  risk 
assessment  process  fsee  issue  6  for 
specific  questions). 

As  discussed  in  the  Health  Ejects  and 
Preliminary  Quantitative  Risk 
Assessment  sections,  OSHA  has 
evaluated  four  MC  rodent  bioassays 
(Exs.  4-35,  4-25,  7-29,  7-30,  7-31)  to 
select  the  most  appropriate  bioassay  as 
the  basis  for  a  quantitative  risk 
assessment.  These  bioassays  have  been 
conducted  in  three  rodent  species  (rat, 
mouse,  and  hamster)  using  two  routes  of 
administration  (oral  and  inhalation). 
The  NTP  study  (rat  and  mouse, 
inhalation)  was  chosen  for  a 
quantitative  risk  assessment  because  it 
provides  the  clearest  evidence  of  the 
carcinogenicity  of  MC  from  both  a 
toxicological  and  statistical  standpoint 
(Exs.  12.  7-127).  in  the  NTP  study,  MC 
induced  significant  increases  both  In 
incidence  and  multiplicity  of  ahreolar/ 
bronchiolar  and  hepatocellular 
neoplasms  in  male  and  female  mice. 
Once  the  incidences  of  alveolar/ 
bronchiolar  and  hepatocellular 
neoplasms  in  male  and  female  mice 
were  chosen  as  the  most  appropriate 
data  sets,  the  multistage  model  of 
carcinogenesis  was  used  to  predict  a 
lifetime  excess  risk  of  cancer  from 
occupational  exposure  to  MC  at  several 
concentration  levels.  OSHA's  best 
estimate  of  excess  cancer  risks  at  the 
current  PEL  of  500  ppm  (8-hour  TWA) 
are  33  to  45  per  1,000  and  at  the 
proposed  PEL  of  25  ppm  are  1.67  to  2.32 
per  1,000  employees  for  45  years  of 
exposure. 

As  discussed  in  more  detail  in  the 
Health  Effects  Section,  above,  human 
data  concerning  the  carcinogenicity  of     • 
MC  was  presented  in  three 
epidemiology  studies.  In  a  study  of 
cellulose  triacetate  fiber  production  (MC 
used  as  solvent)  workers,  marginally 
increased  Incidence  of  liver/biliary 
cancer  (Ex.  7-280)  was  noted.  Although 
the  case  numbers  were  small  and  the 
exposure  information  limited,  this 
epidemiological  evidence  is  consistent 
with  findings  from  animal  studies  and 
indicates  that  there  may  be  an 
association  between  human  cancer  risk 
and  MC  exposure.  A  study  of  workers  in 
photographic  film  production  was  non- 
positive  (7-163).  However,  the  exposures 
experienced  by  these  workers  may  have 
been  mucli  less  than  in  the  celhilose 
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triacetate  fiber  plant.  The  study  of 

workers  in  paint  and  varnish 

manufacture  was  also  non-positive  (Ex. 
10-29b).  Exposures  in  these  plants  were 
not  documented  and  workers  were 
exposed  to  multiple  chemicals  during 
their  employment 

The  proposed  STEL  of  125  ppm  for  15 
minutes  is  primarily  designed  to  protect 
against  non-cancer  risks,  although  there 
is  evidence  that  reducing  the  GST 
metabolite  production  by  reducing  short 
term  exposure  to  high  concentrations  of 
MC  may  also  lower  the  cancer  risk.  As 
discussed  in  the  Health  Effects  section, 
there  are  substantial  risks  of  CNS 
effects  and  cardiac  toxicity  resulting 
from  acute  exposure  to  MC  and  its 
metabolites.  CNS  effects  have  been 
demonstrated  at  concentrations  as  low 
as  175  ppm.  A  STEL  of  125  ppm  for  15 
minutes  would  be  protective  against  the 
CNS  effects  described.  Metabolism  of 
MC  to  CO  increases  the  body  burden  of 
COHb  in  exposed  workers.  levels  of 
COHb  above  3%  COHb  may  exacerbate 
angina  symptoms  and  reduce  exercise 
tolerance  in  workers  with  silent  or 
symptomatic  heart  disease.  Smokers  are 
at  higher  risk  for  these  effects  because 
of  the  already  increased  COHb 
associated  with  smoking  (COHb  ranges 
from  2  to  8%  In  most  smokers).  Umiting 
short  term  exposure  to  125  ppm  for  15 
minutes  will  keep  COHb  levels  due  to 
MC  exposure  below  die  3%  level, 
protecting  the  subpopulation  of  workers 
with  silent  or  symptomatic  heart  disease 
and  also  limiting  the  additional  COHb 
burden  in  smokers. 

Further  guidance  for  the  Agency  In 
evaluating  significant  risk  is  provided  by 
an  examination  of  occupational  risk 
rates,  legislative  intent,  and  decisions  of 
the  Supreme  Court.  For  example.  In  the 
high  risk  occupations  of  mining  and 
quarrying  (Division  B),  the  average  risk 
of  death  from  an  occupational  injury  or 
an  acute  occupationally-related  illness 
over  a  lifetime  of  employment  (45  years) 
is  15.1  per  1,000  workers.  Typical 
occupational  risks  of  deaths  for  all 
manufacturing  (Division  D)  are  1.98  per 
1,000.  Typical  lifetime  occupational  risk 
of  death  in  an  occupation  of  relatively 
low  risk,  like  retail  ti-ade,  is  0.82  per 
1.000  (Division  G).  (These  rates  are 
averages  derived  from  1984-1988  Bureau 
of  Labor  Statistics  data  for  employers 
with  11  or  more  employees,  adjusted  to 
45  years  of  employment  for  50  weeks 
per  year). 

There  are  relatively  few  data  on  risk 
rates  for  occupational  cancer,  as 
distinguished  from  occupational  injury 
and  acute  illness.  The  estimated  cancer 
fatality  rate  from  the  maximum 
permissible  occupational  exposure  to 


ionizing  radiation  is  17  to  29  per  1,000 
(47  years  at  5  rems;  Committee  on 
Biological  Effects  of  Ionizing  Radiation 
(BEIR)  III  predictions).  However,  most 
radiation  standards  require  that 
exposure  limits  be  reduced  to  the  lowest 
level  reasonably  achievable  below  the 
exposure  limit  (the  ALARA  principle). 
Consequently,  approximately  95%  of 
radiation  workers  have  exposures  less 
than  one-tenth  the  maximum  permitted 
level.  The  risk  at  one-tenth  the  permitted 
level  is  1.7  to  2.9  per  1,000  exposed 
employees. 

Congress  passed  the  Occupational 
Safety  and  Health  Act  of  1970  because 
of  a  determination  that  occupational 
safety  and  health  risks  were  too  high. 
Congress  therefore  gave  OSHA 
authority  to  reduce  above-average  or 
average  risks  when  feasible.  Within  this 
context.  OSHA's  preliminary  best 
estimates  of  risk  from  occupational 
exposure  to  MC  at  the  current  &-hour 
TWA  PELs  are  substantially  higher  Uian 
other  risks  that  OSHA  has  concluded 
are  significant,  are  substantially  higher 
than  the  risk  of  fatality  in  high-risk 
occupations,  and  are  substantially 
higher  than  the  example  presented  by 
the  Supreme  Court.  Consequently. 
OSHA  preliminarily  concludes  that  its 
best  estimate  of  risk.  33-45  cancer 
deaths  per  1,000  workers,  associated 
with  the  current  8-hour  TWA  PEL  of  500 
ppm  presents  a  significant  risk.  OSHA's 
estimate  of  risk,  derived  from  the  same 
data  and  model,  shows  that,  at  the 
proposed  exposure  level  of  25  ppm,  the 
risk  is  1.67-2.32  per  thousand,  which 
would  also  be  significant  based  on  the 
above  reasoning. 

Because  of  the  feasibility  limitations 
discussed  in  the  Summary  of 
I^liminary  Regulatory  impact  and 
Regulatory  Flexibility  section,  OSHA 
integrated  other  protective  provisions 
into  the  proposed  standard  to  further 
reduce  the  risk  of  developing  cancer 
among  employees  exposed  to  MC. 
Employees  exposed  to  MC  at  the 
proposed  8-hour  TWA  PEL  limit  without 
the  supplementary  provisions  would 
remain  at  risk  of  developing  adverse 
health  effects,  so  that  inclusion  of  other 
protective  provisions,  such  as  medical 
surveillance  and  employee  training,  is 
both  necessary  and  appropriate.  For 
workers  exposed  over  the  action  level, 
illness  and  injury  may  be  identified  at 
an  early  enough  stage  to  prevent 
irreversible  damage.  Consequentiy,  the 
programs  triggered  by  the  action  level 
will  further  decrease  the  Incidence  of 
disease  beyond  the  predicted  reductions 
attributable  merely  to  a  lower  PEL.  As  a 
result,  OSHA  preliminarily  concludes 
that  its  proposed  8-hour  TWA  PEL  of  25 


ppm  and  associated  action  level  (12.5 
ppm)  and  STEL  (125  ppm)  will  prot^rt 
employees  and  that  employers  who 
comply  with  the  provisions  of  the 
standard  will  be  taking  reasonable  steps 
to  protect  their  employees  from  the 
hazards  of  MC. 

X.  Summary  of  Preliminary  RegiUatory 
Impact  and  Regulatory  Flexibility 
Analysis 

The  objective  of  this  analysis  is  to 
measure  the  regulatory  impact  of 
changing  the  MC  PEL  to  an  8  hour  time- 
weighted  average  (TWA)  of  either  50 
ppm  or  25  ppm,  together  with  associated 
action  levels,  short-term  exposure  limits 
(STELs)  and  ancillary  requirements.  The 
primary  sources  of  information  for  this 
analysis  are  studies  conducted  for 
OSHA  by  CONSAD  Research 
Corporation,  Economic  Analysis  of 
OSHA's  Proposed  Standards  for 
Methylene  Chloride,  1990  (Ex.  15).  and 
Economic  Analysis  of  OSHA's  Proposed 
Standards  for  Methylene  Chloride  in  the 
Construction  and  Shipbuilding 
Industiies,  1991,  (Ex.  15C). 

Based  on  production  and  process 
technology  data  collected  from  a 
literature  search  and  during  site  visits  to 
industrial  facilities,  OSHA  believes  it  is 
technologically  feasible  to  achieve  the 
proposed  PEL  of  25  ppm  through 
Implementation  of  traditional  and 
conventional  engineering  controls. 
However,  OSHA's  contractor  chose  a 
conservative  model  and  projected  that  a 
portion  of  exposed  workers,  within 
certain  industrial  segments  covered  by 
the  standard,  would  incur  costs 
associated  with  compliance  protocols 
(e.g..  respiratory  protection)  including 
some  of  the  ancillary  provisions  (e.g., 
medical  surveillance,  regulated  areas). 

OSHA  has  tentatively  agreed  with  the 
contractor's  conservative  assessment 
which  resulted  in  higher  respirator  usage 
than  would  have  been  projected  if  the 
engineering  feasibility  assessments 
which  were  based  on  information 
gathered  during  OSHA's  site  visits  had 
been  solely  relied  on.  Therefore.  OSHA 
is  requesting  public  comments  on  the 
appropriateness  of  using  the  contractor's 
assumptions  and  estimates.  The  costs  of 
compliance  in  the  final  standard  will 
reflect  the  information  to  be  received  in 
response  to  this  request. 

A.  Methodology 

OSHA's  contractor  carried  out  two 
major  data  collection  activities.  The  first 
was  intended  to  gather  pertinent 
secondary  data  and  to  help  structure  the 
sample  frame,  and  the  second  was 
intended  to  collect  primary  data  from 
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firms  which  produce  or  could  potentially 
use  or  distribute  methylene  chloride. 

Primary  data  coUectiA  was  required 
to  determine  current  industry  practices 
with  regard  to  control  procedures, 
substitution  possibilities,  and  impacts  of 
the  proposed  regulation.  Primary  data 
were  collected  from  almost  1.300 
respondents  to  a  survey  questionnaire  in 
1987.  The  sample  was  stratiFied  on  the 
basis  of  MC  application  for  purposes  of 
survey  control  and  subsequent  analysis. 

To  establish  baseline  levels  of 
exposure  to  methylene  chloride. 
CONSAD's  subcontractor.  PH 
Associates.  Inc..  reviewed  inspection  or 
evaluation  reports  prepared  by  OSHA, 
NIOSH.  EPA.  and  the  U.S.  Air  Force  (for 
an  EPA  survey)  in  which  the  use  of  MC 
was  documented.  These  reports  were 


analyzed  and  grouped  according  to  the 
application-related  taxonomy  created 
for  the  survey.  Exposure  data  and 
abstracts  of  the  reports  are  in  the 
appendices  to  CONSAD's  reports.' 

B.  Industry  Profile 

CONSAD  Research  Corporation 
delineated  25  application  groups  in 
order  to  distinguish  the  different 
circumstances  and  processes  in  which 
methylene  chloride  is  used.  These 
groups  are  identified  in  Table  11.  The 
largest  group,  cold  cleaning,  includes 
22.652  establishments  with  90,293 
directly  exposed  employees.  The 


■  Althowgh  tome  of  the  data  were  gathered  at 
long  ago  ai  the  mid-lSTOi.  OSHA  betiere*  they  are 
■till  reprcaentauvc  of  current  cxpoaurc  level*. 


processes  employed  by  this  group 
include  wiping  with  a  rag.  use  of  a  cold 

cleaning  degreaser.  and  use  of  an 
immersion  cleaner.  There  are  also  other 
incidental  exposures  to  methylene 
chloride.  The  employees  in  this  group 
have  an  estimated  arithmetic  mean 
exposure  of  28.9  ppm  (8-hour  TWA).  The 
next  largest  group,  printers,  use  a 
solvent  (referred  to  as  blanket  wash)  to 
clean  printing  plates  and  blankets 
between  printing  "runs".  This  group 
consists  of  an  estimated  10.482 
establishments  with  34.868  exposed 
employees.  MC-based  solvents  are  used 
by  workers  in  this  group  to  clean  other 
graphic  arts  equipment  as  well.  The 
estimated  arithmetic  mean  exposure  for 
this  group  is  24.2  ppm  (6-hour  TWA). 


Tab«^  1 1.— Methylene  Chloride  Appucation  Groups 

AppScAinn  group 

Estimated 

nutT«Mro«MC 

•atabkan- 

menta" 

EstimaM 
toW 

marit^ 

Estimated 

nurTtt»er  of 

aMpo— d 

workers" 

Esiivnated 

antnmebc 
mean  of 
current 

exposures 
(PPM) 

EstKTWtedMC 

hartdNxf 

(mSonaof 

pounds) 

Mamifartm  rrf  MC                                

• 
422 

22.652 
124 
107 
217 

293 

300 

7S 
22S 

4.000 
1.930 

303 

100 
047 

37 

10.482 

60 

70 

40 

2 

4 

9.504 

25 

52.757 

2.496 
110,902 

860.776 

12.090 

6.942 

17.388 

22.464 
70.446 

255.000 
11.826 
21,440 

534,603 

600,558 

216.906 

18.720 
288.099 

4,899 
174,528 

1.440 
49.400 

1.096 
46.080 

1.89S 

63.115 

85.212 

3.486.526 

124 
2.245 

90.293 

271 

177 

Z102 

700 

1.800 

1.S71 
799 

5,720 
6.942 

3.888 
832 

1.169 
2,546 

143 

34,868 

120 

1.007 

161 

700 

67 

24.896 

3.040 

186.429 

9.1 
40.2 

2&9 

115.7 
115.7 
143.3 

23J 

11.7 

S6.1 

56.1 

126.2 

70.4 

40.9 
46.9 

30.1 
29.5 

40.2 

24.2 

40.2 

1549 

3.8 
35.8 

39 

57  7 

1307 

40.2 

487 

aatrtmbon/Formutgaon  ol  SoNwrts 

Metal  Oeanriff 

Com  r)w»6a«tna  ind  Otter  CcM  CtMnina                                       

290 
31 

7 

ConvftvDfiTOfl  Vnnof  OnnmsAino                                                   » _ 

9 

106 

PsMnt  and  Pwit  Owwovf  FomuMoft 

Pmo?  rWffWTvf  Fflnnutelinn  _ _ 

156 

Paml  Mnnufactuhna - 

28 

Paint  Stripping  (PS): 

PS— Large  Aircrafi  Femt 

PS— Snvl  Amraft  Rrmt 

10 
3 

"S— fumilur*                                                            

14 

PS— Industrie - 

25 

SermcorxJuclors- 

PnnMKi  r^nrt  Poatlt                  

1 
39 

Foam  Bl(>ii(ing/Piastic& 

Fofim  Bk>¥wnQ                     _ 

54 

Otfw*'  Pte5t?rs/Adhfl*:viM     ««« 

10 

Ink  Ua«  tPnxir^): 

Ink  Solvent  Manutodufkig..-              .    _..   ~    —         _        - 

Ink  Solvent  Use  (Blankat  Wash) _ 

Pesttade  Formulalion ~ 

9 
0 

10 
28 

Sfi'iirl  Hicoiiri                                                                             

37 

rjm^at* 

11 

Poiycartwtiatsa         .» - - - - 

7 

Construction - 

Sf«py«ds 

Total  *l  appkcaaon  grmipa _ 

2 

• 

—  497 

•  More  than  »ro.  t)u1  less  than  0  5  m«ion. 

••  Esfmated  number  c*  esfabkshments  m  each  aopi  oation  group  was  based  on  votume  Bows  of  methylerte  chloode  m  1965  Estmnafed  nunreer  of  establishments 
was  mu««p*eO  oy  total  emp«a»*es  per  establishment  and  expoeeo  empkjyees  pe«  esiatofcshment,  as  reported  m  CONSAO  s  survey. 

•••  HetUTQ  out  reh^idUng.  estimated  total  conaumption  equals  467  million  pounds  manutactured.  minus  7  mUtaon  pounds  exported.  (*M  37  milion  pounds 
recovered  Irom  used  solvent 

Sourer.  CONSAO. 


The  third  largest  group,  construction, 
contains  9,504  establishments  with 
24.896  exposed  workers  who  would  be 
subject  to  the  proposed  standards.  The 


major  construction  uses  of  MC  are  in 
paint  stripping,  cleaning  of  foam  heads 
and  equipment,  traffic  paint,  epoxy 
paint,  and  adhesives.  The  estimated 


arithmetic  mean  exposure  for 
construction  is  57.7  ppm  (8-hour  TWA). 
The  fourth  and  fifth  largest  groups  use 
MC-based  solvents  for  paint  removal. 
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The  paint  sfripping-industrial  group 
(1.930  establishments.  6.942  exposed 
workers)  includes  paint  removal  from 
various  surfaces  and  equipment.  This 
group  has  a  wide  variety  of  alternative 
paint  remover  solvents  and  methods 
available  for  metal  surfaces.  The  paint 
stripping-fumiture  group  (4.000 
establishments,  5,720  exposed  workers) 
strips  wood  and  has  few,  if  any, 
substitutes  available  which  could  do  the 
job  as  quickly  or  thoroughly  or  with  as 
little  fire  hazard  as  MC.  Industrial  paint 
strippers  have  an  estimated  arithmetic 
mean  exposure  of  70.4  ppm  (8-hour 
TWA).  Furniture  paint  strippers  have  an 
estimated  arithmetic  mean  exposure  of 
126.2  ppm  (8-hour  TWA).  This  is  the 
third  highest  among  all  of  the 
application  groups. 

While  the  above  groups  constitute  the 
largest  in  terms  of  number  of 
establishments,  two  others  are  also  of 
special  interest:  pharmaceuticals  and 
aerosol  packing.  The  pharmaceutical 
group,  with  76  firms  and  1,007  exposed 
workers,  has  the  highest  estimated 
exposure  level  (154.9  ppm)  of  any  group. 
The  aerosol  group  has  the  second 
highest  estimated  average  exposure 
level.  143.3  ppm.  Activities  here  include 
packing  of  aerosol  cans  and  preparation 
of  batch  chemicals.  An  estimated  217 
firms  and  2,182  exposed  workers  are 
involved. 

C.  TechnologicaJ  Feasibility 

OSHA  has  preliminarily  determined 
that  both  a  50  ppm  and  a  25  ppm 
standard  are  technologically  feasible. 
They  can  be  achieved  primarily  through 
the  use  of  engineering  controls, 
supplemented  when  necessary  by  air- 
supplied  respirators  (ASRs).  Local 


exhaust  ventilation  (LEV)  is  the  most 
typical  engineering  control;  ASRs  are 
the  simplest  type  of  respirator  which 
will  protect  against  MC.  OSHA  notes 
that  NIOSH  has  determined  that  MC  can 
break  through  a  cartridge  respirator 
filter  in  30  to  45  minutes  at  15  ppm. 

The  assessment  of  technological 
feasibility  addresses  engineering 
controls  as  the  first  step  to  reduce 
exposure  levels.  The  primary 
engineering  control  for  most  application 
groups  is  local  exhaust  ventilation. 
According  to  PEI  Associates,  the  LEV 
used  in  OSHA's  model  represents  good 
engineering  practice  for  a  typical  facility 
in  the  application  group.  New  LEV  can 
reduce  exposures  by  80%  and 
incremental  LEV  (i.e..  modifications  to 
existing  LEV)  can  reduce  exposures  by 
either  5%.  15%.  or  20%,  according  to  the 
age  and  design  of  the  original  LEV 
-systems  in  the  application  groups.  The 
same  reduction  factors  are  used  in  this 
model  for  all  other  types  of  new  and 
incremental  engineering  controls,  such 
as  general  ventilation  and  booths — with 
the  exception  of  50%  in  printing 
(because  of  difficulty  in  installing  LEV 
on  presses)  and  50%  in  construction  and 
shipyards  (where  portable  exhaust  or 
blower  units  niust  be  used.) 

The  implementation  of  LEV  and  other 
engineering  controls  would  enable  most 
establishments  to  reduce  the  arithmetic 
mean  exposures  (AM's)  of  their  exposed 
workers  to  or  below  a  target  level  of 
one-half  of  the  proposed  PELs.  Within 
these  establishments,  almost  all 
individual  exposures  would  fall  below 
the  PELs. 

However,  in  establishments  with 
predicted  AMs  above  the  target  level 


after  implementation  of  engineering 
controls,  some  workers  would  need 
personal  respiratory  protection  in  order 
to  comply  with  the  proposed  regulations. 
OSHA's  model  adds  ASRs  for  those 
workers  whose  exposures  cannot  be 
reduced  below  the  PEL  with  engineering 
controls.  These  situations  exist  for  a 
limited  number  of  establishments  in 
most  application  groups,  even  if  the 
predicted  AM  for  the  application  group 
is  low.  PEI  has  estimated  that  the  ASRs 
will  substantially  reduce  exposures  for 
those  workers  who  wear  them.  In  order 
to  meet  a  PEL  of  25  ppm,  as  contrasted 
to  50  ppm,  more  workers  would  have  to 
wear  ASRs  and  the  average  exposure 
level  under  the  lower  PEL  would  be 
lower.  Tables  12  and  13  show  exposure 
reductions  at  the  proposed  standards. 

The  technological  feasibility  analysis 
shows  that  in  solvent  recovery  and 
polycarbonates,  engineering  controls 
would  not  be  needed  to  meet  standards 
of  50  ppm  or  25  ppm.  In  manufacture  of 
MC,  controls  would  be  needed  for  the  25 
ppm  standard,  in  order  to  avoid  costs  of 
monitoring.  In  all  other  application 
groups,  in  order  to  meet  either  standard, 
controls  would  have  to  be  implemented. 
In  19  groups  for  the  50  ppm  standard  and 
in  21  groups  for  the  25  ppm  standard. 
ASRs  would  be  needed  for  a  generally 
small  portion  of  workers  whose 
exposures  could  not  be  brought  below 
the  PEL  by  controls  alone. 

Tables  14  and  15  show,  by  appUcation 
group,  the  numbers  and  percents  of 
exposed  workers  who  would  be 
required  to  wear  ASRs  in  order  to  meet 
the  proposed  standards. 

WUJNO  cooc  4tio-as-H 
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TA8LE  12 
EXPOSURE  REDUCTIONS  AT  50  PPM  STANDARD 


Application  Grot^) 


Total 
Exposed 
Workers  in 
Complying 
Establish- 
ments 


Reduction  Factors 

New  Incrc- 

Eng'g  mental 

Controls    Controls 


Average 

Exposures 

before 

Regulation 

(Arithmetic 

Mean  PPM) 


Average  Exposures 
after  Regulation 


Engineering 

Controls 

Only 


Ink  Solvent  Manufacturing 

Ink  Solvent  Use  (Blanket  Wash)' 

Pesticide  Formulation 

Pharmaceuticals 

Solvent  Recovery 

Film  Base 

Polycarbonates 

Construction 

Shipyards 

TOTAL,  ALL  APPLICATION  (»OUPS 


Engineering 
Controls  plus 
Some  Use  of 
Respirators 


Manufacture  of  MC 

IM 

n.a. 

n.a. 

9.14 

9.14 

9.14 

Distribution/Formulation  of  Solvents 

2,021 

0.8 

0.05 

40.18 

22.81 

21.09 

Metal  Cleaning 

Cold  Oegreasing  and  Other 

Co^d  Cleaning 
C}pen  Top  Vapor  Oegreasing 
Conveyor i zed  Vapor  Oegreasing 

45,147 
244 
159 

0.8 
0.8 

0.8 

0.15 
0.15 
0.15 

26.88 
115.70 
115.70 

12.42 
92.14 
56.52 

12.38 
49.77 
36.69 

Aerosol  Packing 

1,964 

0.8 

0.20 

143.34 

93.35 

32.79 

Paint  and  Paint  Remover  Formulation 
Paint  Remover  Forimlation 
Paint  Manufacturing 

684 
904 

0.8 
0.8 

0.20 
0.15 

23.34 

11.67 

18.81 
11.34 

18.08 
11.34 

Paint  Stripping  (PS) 

PS  •  Large  Aircraft  Firms 
PS  •  Small  Aircraft  FirrTts 
PS  -  Furniture 
PS  -  Industrial 

836 

400 
5,148 
3,471 

0.8 
0.8 
0.8 
0.8 

0.15 
0.15 
0.20 
0.20 

58.13 

58.13 

126.17 

70.35 

41.64 
24.50 
56.58 
32.85 

29.82 
16.73 
29.53 

26.96 

Electronics 

Semiconductors 
Printed  Circuit  Boards 

3,888 

832 

0.8 

0.8 

0.05 
0.05 

46.89 
46.89 

41.59 
31.91 

19.21 
20.51 

Foam  Blowing/Plastics 
Foam  Blowing 
Other  Plastics/Adhesives 

Ink  Use  (Printing) 

1,169 
2,291 

0.8 

0.8 

0.15 
0.15 

30.10 
29.51 

22.41 
22.13 

18.56 
17.03 

*  Exposui>  reduction  for  film  base  was 
Source:  CONSAD 


14 
3,487 

0.8 
0.5 

0.05 
0.15 

40.18 
24.17 

22.25 
16.66 

20.72 
13.44 

120 

0.8 

0.20 

40.18 

30.41 

19.86 

1.007 

0.8 

0.15 

154.87 

121.68 

40.78 

161 

n.a. 

n.a. 

3.83 

3.83 

3.83 

TOO 

• 

• 

35.80 

• 

29.60 

67 

n.a. 

n.a. 

3.88 

3.88 

3.88 

19,917 

0.8 

n.a. 

57.68 

32.54 

17.24 

2,432 

0.8 

n.a. 

139.65 

119.49 

7.26 

97.187 

40.25 

27.83 

21.52 

estimated 

from  site 

visit  and  establishment  data. 
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TABLE  13 
EXPOSURE  REDUCTIONS  AT  25  PPM  STANDARD 


Total 
Exposed 
Workers  in 
Coaplying 
Establish- 
ments 

Reductiof 

Factors 

Baseline 
Estimated 
Grot4> 
Arithmetic 
Mean  (PPM) 

Average  Exposures 
after  Regulation 

Engineering 

Controls 

Only 

Con 
Som 
Res 

Application  Group 

New 

Eng'g 

Controls 

Incre- 
mental 
Controls 

ineenng 
trols  plus 
e  Use  of 
pi  rators 

Manufacture  of  MC 

124 

0.8 

0.05 

9.14 

1.75 

1.75 

Distribution/Formulation  of  Solvents    2,021 

0.8 

0.05 

40.18 

21.72 

10.S6 

Metal  Cleaning 

Cold  Oegreasing  and  Other 
Cold  Cleaning 
open  Top  Vapor  Oegreasing 
Conveyoriied  Vapor  Oegreasing 

45,147 
244 
159 

0.8 
0.8 
0.8 

0.15 
0.15 
0.15 

26.88 
115.70 
115.70 

8.67 
91.15 
54.03 

- 

6.47 

4.77 

12.15 

Aerosol  Packing 

1,964 

0.8 

0.20 

143.34 

93.35 

6.S2 

Paint  and  Paint  Remover  Formulation 

Paint  Remover  Formulation           684 
Paint  Manufacturing               904 

0.8 
0.8 

0.20 
0.15 

23.34 

11.67 

16.19 
9.27 

4.04 

4.01 

Paint  Stripping  (PS) 

PS  -  Large  Aircraft  Firms 
PS  -  Snail  Aircraft  Firms 
PS  -  Furniture 
PS  •  Industrial 

836 

400 

5,148 

3,471 

0.8 
0.8 
0.8 
0.8 

0.15 
0.15 
0.20 
0.20 

58.13 

58.13 

126.17 

70.35 

40.50 
22.18 
55.61 
31.13 

9.57 

14.03 

8.40 

7.72 

Electronics 

Semiconductors 
Printed  Circuit  Boards 

3,888 

832 

0.8 
0.8 

0.05 
0.05 

46.89 
46.89 

41;12 
30.70 

2.60 
6.64 

Foam  Blowing/Plastics 
Foam  Blowing 
other  Plastics/Adhesives 

1,169 
2,291 

0.8 
,0.8 

0.15 
0.15 

30.10 
29.51 

21.86 
21.22 

5.47 
4.37 

Ink  Use  (Printing) 

Ink  Solvent  Manufacturing 

Ink  Solvent  Use  (Blanket  Wash) 

14 
3,487 

0.8 

rO.5 

1 

0.05 
0.15. 

40.18 
24.17 

21.10 
13.82   . 

10.43 
4.29 

Pesticide  Formulation 

120 

0.8 

0.20 

40.18 

29.81 

2.78 

Pharmaceuticals 

1,007 

0.8 

0.15 

154.87 

121.68 

4.54 

Solvent  Recovery 

161 

n.a. 

n.a. 

3.83 

3.83 

3.83 

Film  Base 

700 

r   • 

• 

35.80 

• 

21.54 

Polycarbonates 

67 

1 

I  n.a. 

n.a. 

3.88 

3.88 

3.88 

Construction 

19,917 

'o.8 

n.a. 

57.68 

32.13 

5.91 

Shipyards 

2,432 

0.8 

n.a. 

139.65 

119.41 

2.22 

TOTAL,  ALL  APPLICATION  CROUPS 

97,187 

. 

40.25 

25.62 

8.15  ' 

•  Exposure  reduction  for  film  base 

was  estimated 

from 

Site  visit  and  establishment 

data. 

Source:  CONSAD 
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TABLE  14 
RESPIRATO*  USE  AT  50  PPM  STANDARD 


Niaber  of  Workers  in   Percent  of 


Full-tine   FTE  Workers 


Application  Croup 


Manufacture  of  MC 

Oistribution/Fcnaulation  of 
Solvents 

Metal  Cleaning 

Cold  Degreasing  and  Other 

Cold  Cleaning 
Open  Top  Vapor  Degreasing 
Conveyor i zed  Vapor  Degreasing 

Aerosol  Packing 

Paint  and  Paint  Renover  Fonaulation 
Paint  Rcaiover  Formjlation 
Paint  Manufacturing 

Paint  Stripping  (PS) 

PS  -  Large  Aircraft  Finas 
PS  -  SMall  Aircraft  Firm 
PS  •  Furniture 
PS  -  Industrial 

Electronics 

Semiconductors 
Printed  Circuit  Boards 

Foam  Blowing/Plastics 
Foam  Blowing 
Other  Plastics/Acttesives 

Ink  Use  (Printing) 

Ink  Solvent  Manufacturing 

Ink  Solvent  Use  (Blanket  Wash) 

Pesticide  Fomulation 

Phannaceuticals 

Solvent  Recovery 

Fi In  Base 

Polycarbonates 

Construction 

Sh  i  pyards 

TOTAL.  ALL  APPLICATION  GROUPS 


Baseline 
Estimated 
Group 
Arithawtic 
Mean  (PPH) 

ASRs  Due  to 

Standard 

Affected 
Workers 
in  ASRs 
Due  to 
Standard 

Percent 
of 

Workyear 
Exposed 
to  NC 

Equivalent 
Workers 
in  ASRs 
Due  to 
Standard 

in  ASRs  Due 

to  Standard 
as  Percent  of 
All  Affected 
Workers 

Total 

Affected 

Workers 

Due 

to 

PEL 

Due 

to 

STEL 

TOTAL 

1M 

2,021 

40.18 

0 

131 

0 

0 

0 

131 

o.ox 

6.SX 

100X 
45X 

0 
59 

O.OX 
2.9X 

45.147 

26.88 

145 

1 

146 

244 

115.70 

49 

0 

49 

159 

115.70 

25 

0 

25 

1,964 


143.34 


666 


667 


*  Alt  exposed  workers  in  film  base 
Source:  CONSAO 


684 
904 

23.34 
11.67 

20 
0 

0 
0 

20 
0 

836 

400 
5,148 
3,471 

58.13 

58.13 

126.17 

70.35 

57 

4 

1.464 

321 

0 
0 
0 

1 

57 

4 

1.465 

322 

3.888 

832 

46.89 
46.89 

1,117 
125 

0 
0 

1.118 
125 

1,169 
2,291 

50.10 
29.51 

123 

174 

0 
0 

123 
174 

14 
3,487 

40.18 
24.17 

1 
153 

0 

3 

1 
160 

120 

40.18 

35 

0 

35 

1,007 

154.87 

473 

0 

473 

161 

3.83 

0 

0 

0 

700 

35.80 

0 

0  « 

0 

67 

3.88 

0 

0 

0 

19.917 

57.68 

2,668 

0 

2,668 

2.432 

139.65 

1.769 

0 

1,769 

97.187 

40.25 

9.526 

6 

9.532 

had  ASRs 

prior  to 

the  standard 

to 

deal  w 

0.3X 

JOX 

20.  OX 

14X 

16.0X 

100X 

34. OX 


100X 


44 

7 

25 

667 


2.9X 

O.OX 

36X 
91X 

7 
0 

6.8X 

1.1X 

28.5X 

9.3X 

53X 

13X 
20X 
20X 

30 

1 

293 

64 

28. 7X 

15. OX 

42X 
30X 

470 
38 

10. 5X 
7.6X 

4JX 

^8x 

53 

66 

7.1X 
4.6X 

13X 
11X 

0 

18 

28.8X 

7X 

2 

47.0X 

100X 

473 

O.OX 

33X 

0 

O.OX  • 

100X 

0 

O.OX 

100X 

0 

13.4X 

100X 

2,668 

72.7X 

10 

ox 

1,769 

9.8X 

6,754 

01. IX 

2.8X 

15. 7X 

34. OX 


1.1X 
O.OX 


3.6X 

0.1X 
5.7X 
1.9X 


12. IX 
4.5X 


4.5X 
2.9X 


0.9X 
0.5X 

2.0X 

47. OX 

O.OX 

O.OX 

O.OX 

13. 4X 

72. A 

6.9X 


353 
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.   I  TABLE  15 

RESPlRATOa  USE  AT  25  PPM  STANDARD 

^^  :sn^\riiis!^ :iJiir%!;c;^r"siiii--rS^^^^ 

Application  cro^  I?;:ited  A^T^tic  5^  "'?r PF'  r^-"-'    «---f 

Manufacture  of  MC  ,24  9.I4  0  0      0  O.OX  100X   '      0        O.OX 

°'1oKir'°"~"*'""  "'  ^•°^'  *°-^«  .215  0     216  10.7X  45X        97       4.8X 

Metal  Cleaning  | 

Cold  Degreasing  and  Other  I 

Cold  Cleaning  45, 147  26.88  472  5     475  in  50*       lit 

open  Top  vapor  Degreasing  244  115.70  71  0      "  ^n  ?«       'to        ^?t 

Conveyor.ied  Vapor  Degreasing  159  115.70  38  0      38  fl.'ox  100X        JS       Zi.n 

Aerosol  Packing  i,964  143.34  1.215  0    1.215  61.9X  100X      1.215       61.9X 

Paint  and  Paint  Remover  Formulation 

Paint  Remover  Formulation  684  23.34  202  0     >n5  »a  c*  iz.        .^ 

Paint  Manufacturing  904  "f?  24  2             »  Vn  Itx                   2I                 lig 

Paint  Stripping  (PS) 

PS  -  Large  Aircraft  Firms  836  58.13  258  0            XH  to  •*  «•»• 

PS  -  small  Aircraft  Firms  400  IS    3  l5  0           ^9  '4S  nt                "^                ^tt^ 

PS  -Furniture  5,148  126.17  2.113  0        2.1?  4tu  JS                 42!                   S'S 

'''-"^^^'•'  3.471  70.35  i:i18  0        lillB  U.i  IS                S                  J5 

Electronics  * 

Semiconductors  3.888  46  89  2  007  n        9  nt\y  c<  x*  ,■», 

Printed  Circuit  Boards  'Sf  Xig  ^'gj  J        ^.007  51.6X  4a                84^                ji.tj 

Foam  Blowing/Plastics  * 

Ink  Use  (Printing) 

Ink  Solvent  Manufacturing  14  40.18  1  0       1  7  1«  it« 

Ink  Solvent  Use  (Blanket  Wash)  3,487  24.17  548  1     549  MM  11X        60        I'S 

Pesticide  Formulation  120  4O.I8  40  0     40  33.4X  7X        3       2  jx 

Pharmaceuticals  1.007  154.87  567  0     567  56.3X  100X       567       56.3X 

Solvent  Recovery  ,61  3.83  0  0      0  O.OX  33X         0        O.OX 

''""^"*  ^0  35.80  0*  0*     0«  O.OX*  100X        0«     O.OX  • 

Polycarbonates  67  3.88  0  0      0  O.OX  '  100X         0        O.OX 

Construction  ,9.917  57.68  6.876  0   6.876  34.5X  100X      6,876       34. 5X 

^^'''^•''*'  2.*32  "9.65  2,196  0    2.196  90.3X  100X      2.196       90.3X 

!?It^:.*^^.t!!^!?t!I?!!.???V??  V.il^l..  *°-^     ''•'"  *    '''i*»  '»•«  13.376  is.sx 

*  siircefcONSAo'"''*''*  '".*'^*  '^**  *"'"  *""•  '*^'"'"  "  *"*  ***^'^'  «»  d^'l  w«th'iJiwi'i^*«curii^! 
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The  percent  of  exposed  workers  in 
respirators  at  least  part  of  the  time 
would  be  above  25%  in  six  application 
groups  at  50  ppm  and  seven  application 
groups  at  25  ppm.  These  would  be 
shipyards  (73%  and  90%  respectively), 
pharmaceuticals  (47%  and  56% 
respectively),  aerosol  packing  (34%  and 
62%.  respectively),  construction  (13% 
and  35%,  respectively),  semiconductors 
(29%  and'52%,  respectively),  furniture 
stripping  (29%  and  41%  respectively), 
and  pesticide  formulation  (29%  and  33%. 
respectively).  In  the  first  four  of  these 
groufs.  exposed  workers  are  estimated 
to  handle  MC  full-time.  In  the  latter 
three  groups,  however,  MC  is  used  less 
than  half  of  the  time.  On  a  full-time 
equivalent  (FTE)  basis,  the  percent  of 
exposed  workers  who  would  require 
ASRs  drops  below  25%  in 
semiconductors,  furniture  stripping,  and 
pesticides,  for  either  standard. 

Overall,  under  a  50  ppm  standard. 
9.8%  of  exposed  workers  (6.9%  FTE) 
would  have  to  wear  respirators.  Under  a 
25  ppm  standard,  19.7%  of  exposed 
workers  (13.8%  FTE)  would  have  to 
wear  respirators. 

OSHA  also  considered  the 
technological  feasibility  of  achieving  15- 
minute  short-term  exposure  limits  of  five 
times  the  proposed  PELa — i.e.,  a  STEL  of 
250  ppm  with  the  50  ppm  standard  and  a 
STEL  of  125  ppm  with  the  25  ppm 
standard  Again,  both  proposed 
standards  were  technologically  feasible 
with  the  use  of  LEV,  supplemented  when 
necessary  by  respirators. 

D.  SubsUtuUon 

OSHA  also  considered  that  firms 
might  substitute  other  solvents  for 
methylene  chloride  or  eliminate 
products  or  processes  as  an  alternative 
to  complying  with  a  revised  standard. 

CONSAD,  in  consultation  with  PEI 
and  after  considering  survey  responses, 
site  visit  reports,  and  the  views  of 
manufacturers,  distributors  and  users  of 
MC,  developed  estimates  of  the 
percentage  of  establishments  which 
would  substitute  away  from  MC  in  the 
event  of  a  revised  standard.  Five  points 
were  chosen  to  represent  the  possible 
gradations  of  substitution  activity: 
none=0%,  minor =10%,  some  =  20%, 
substantial  =  50%,  near  total  =  90%. 

With  adoption  of  a  standard  of  either 
50  ppm  or  25  ppm,  the  estimated 
numbers  of  workers  exposed  to  MC 
would  drop  from  the  present  186,429 
workers  in  52,757  establishments  to 
97,187  workers  in  28,147  establishments. 
In  order  to  avoid  costs  of  compliance, 
24,610  establishments  would  substitute 
another  solvent  or  abandon  products  or 
processes  that  require  MC 


£.  Total  Costs  of  Regulation 

Annualized  costs  of  regulation 
(including  costs  of  substitution)  total  $83 
million  for  all  25  application  groups  for  a 
50  ppm  standard  and  $108  million  for  a 
25  ppm  standard. 

For  either  standard  the  largest 
expenses  are  for  engineering  controls. 
Annualized  costs  of  engineering  controls 
are  $43  million  for  50  ppm  and  $58 
million  for  25  ppm.*  The  next  most 
expensive  item  is  clothing  and  eye 
protection,  with  armual  costs  of  $14.9 
million  for  either  proposed  standard. 
Exposure  monitoring  has  annual  costs  of 
$10.1  million  for  50  ppm  and  $13.4 
million  for  25  ppm.  (See  Tables  16  and 
17.) 

Furniture  paint  stripping  accounts  for 
the  largest  share  of  costs  of  regulation  at 
either  50  ppm  or  25  ppm.  These  are  $19 
million  in  each  year  for  50  ppm  and  $22 
million  in  each  year  for  25  ppm.  (There 
are  no  costs  for  pc^carbonates,  since 
MC  is  not  capable  of  being  released  in 
affbome  concentrations  either  at  or 
above  the  action  level  or  in  excess  of  the 
STEL  in  this  application  group.) 

F.  Benefits  Analysis 

The  benefits  of  a  revised  standard  for 
occupational  exposure  to  MC  would 
include  reductions  in  the  incidence  of 
cancer  and  reductions  in  acute  central 
nervous  system  and 
carboxyhemoglobinemia  effects. 

Tabl£  16.— Annualized  Costs  for  50 
PPM  Standard,  by  Requirement 


Requirement 


Engtf>eenng  controlt: 

Install  new  c«n»ols. 

Install  increnwntal  controls - 


SuMoM.. 
Monilortn9„ 


Air-supplied  resptratora ». 

Ctottung/eye  protectioft ~ 

Written  compliance  program _ 

Medical  surveillance 

Regulated  areas 

Emerger^  alert  devic*  .—...„.. 

Medical  recordkeeping _„_ 

Exposure  recordkeeping _... 

Total  compliance  costs 

SutiStitution  costs „ 


Grand  total.. 


Annualized 

cost 

(SOOO) 


36.452 
6.717 


43.169 

10,101 

5,571 

14,873 

1.057 

3.193 

932 

933 

42 

213 


80.084 
3.356 


83.439 


Source:  03NSAD. 


*  If  not  annualized,  first  year  capital  costs  for 
engineering  controls  would  Iw  $163  million  for  50 
ppm  and  S219  million  for  25  ppm. 


Table  1 7.— Annuauzed  Costs  for  25 
PPM  Standard,  by  Requirement 


Requlremenl 


Engineerir>g  controls: 

Install  new  LEV _. 

Install  RKremental  LEV... 

Subtotal — 

Monitoring 

Air-supplied  respirators .. 

C)ott<ir>g/eye  protection 

Written  compliance  program.. 

Medical  surveillance 

Regulated  areas 

Emergency  alert  devica 

Medical  recordkeeping 


Exposure  recordkeeping 

Total  compliance  costs.. 
Substitution  costs 

Grand  total 


Annualtzad 

cost 

(SOOO) 


47.132 
10.517 


57.649 

13.385 

9,700 

14.873 

1.916 

*MT 

1.731 

933 

60 

280 


105,072 
3,356 


106.428 


Source:  CONSAD. 

In  order  to  calculate  cancer 
reductions,  OSHA  began  with  a 
multistage  model  generated  by  K.S. 
Crump  and  Company  from  animal  data. 
Ctump's  model  predicted  an  excess  risk 
of  cancer  at  an  occupational  exposure  of 
500  ppm  for  250  days  per  year  of  45  per 
1000  workers  over  a  45-year  period 
(based  on  female  mice).  If  the  estimated 
186,429  workers  direct^  exposed  to  MC 
were  exposed  at  the  current  PFX  of  500 
ppm,  they  would  suffer  8,147  excess 
cancer  deaths  over  45  years. 

However,  simply  applying  Crump's 
model  to  the  current  PEL  for  MC 
overstates  the  current  population  risk. 
Ctuxent  average  levels  of  exposure  are 
far  lower  than  the  current  PEL  of  500 
ppm. 

In  order  to  reflect  actual  exposure 
levels,  OSHA  entered  into  Crump's 
model  the  arithmetic  mean  exposures 
for  each  application  group  (these  ranged 
from  3.8  ppm  for  solvent  recovery  to 
154.9  ppm  for  pharmaceuticals).  An 
estimated  668  cancer  deaths  over  45 
years  are  projected  at  the  current 
exposure  levels  for  the  currently 
exposed  population. 

With  the  introduction  of  a  new 
methylene  chloride  standard,  both  the 
number  of  exposed  workers  and  their 
levels  of  exposure  would  drop.  (See 
Tables  18  and  19.)  OSHA  estimates  that 
at  a  PEL  of  50  ppm,  cancer  deaths  would 
be  reduced  from  668  to  144  over  45 
years.  This  is  a  reduction  of  525  deaths 
over  45  years,  or  about  11.7  deaths  per 
year,  compared  to  current  levels.  A  PEL 
of  25  ppm  would  further  reduce  excess 
cancer  deaths  to  54  over  45  years,  for  a 
total  reduction  of  614  deaths  over  45 
years,  or  about  13.6  deaths  per  year, 
compared  to  current  levels. 
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Table  18.— Reductions  in  Excess  Cancer  Deaths  Over  45  Years  by  Adopting  50  PPM  Standard 


Application  group 


Manufacture  o»  MC 

Distribution/Formulation  o(  Solvents.. 


Metal  Cleaning 

Cold  Degreaaing  and  Ott>er  Cold  daiiniiig" 

Open  Top  Vapor  Degreaaing 

Conveyorized  Vapor  Oegreasing 

Aersol  Packing „ 


PEU 
(PPM) 


Paint  and  Paint  Remover  Formulation., 
Paint  Remover  Formulation 


Paint  Manufacture.. 


Paint  Stripping  (PS) _.., 

PS— Large  Aircraft  Flrmt, 


PS— Small  Aircraft  Fimia . 

PS — Fumitur*  .„ „ 

PS— Industrial 


Electronics 

Semiconductors.. 


Printed  CIrcuH  Boards.. 


Foam  Blowing/Plastics. 
Foam  Blownng 


Other  Plastics/ AdhesivM . 


Ink  Use  (Printing) 

Ink  Solvent  Manufacturing. 


Ink  Solvent  Use  (Blanket  Wash)., 

Pesticide  Formulatton 

Pharmaceuticals 

Solvent  Recovery 

Film  Base „ „ 

Polycafbonates 

Total.  All  23  AppUcatlon  Qroups 

Average  Annual  Reductkxi 


Sources:  CONSAD,  Crump  Report  Office  of  Regulatory  Analysis 


SOD 

SO 
500 

SO 

soo 

60 
SOO 

so 
soo 

so 
soo 

so 

soo 

so 
soo 

so 

500 

so 
soo 

so 
soo 

so 
soo 

so 

soo 

so 

soo 

so 

soo 

so 
soo 

so 

soo 

so 
soo 

so 

500 

so 
soo 

so 
soo 

so 
soo 

so 
soo 

so 

500 

50 


Exposures 

currerttand 


(PPM) 


9.14 

914 

40.18 

21.09 

26.86 

12.38 
115.70 

49.77 
115.70 

3679 
143.34 

3^79 

23.34 
18.06 
11.67 
11.34 

58.13 
29.82 

58.13 

1673 

126.17 

29.53 

70.35 
26.96 

46.89 
19.21 
46.89 

20.51 

30,10 
18,56 
20.51 
17.03 

40.18 

20.72 

24.17 

43.44 

40.18 

19.86 

154.87 

40,78 

3.83 

3.83 

35.80 

29.60 

3.88 

3.86 

35,75 

1674 


_L 


Directty 
exposed 

mrtmt 


124 

124 

2.24S 

2.021 

00.293 

45.147 

271 

244 

177 

159 

2,182 

1.964 

760 
664 

1,806 
904 

1,671 
836 

790 
400 
5.720 
5.148 
7.616 
3.800 

3,886 

3,688 
632 
632 

1.168 
1.160 
2.546 
2,292 

143 

14 

34.068 

3,487 

120 

120 

1,007 

1.007 

161 

161 

700 

700 

67 

67 

159.169 

75,176 


Expected 


deaths 


0.10 
0.10 
6.04 
3.80 

216.52 
49.89 

2.79 
1.06 
1.82 
0.52 
27.76 
S.74 

1.56 
1.10 
146 
0.tt 

8.85 

2.22 

4.14 

0.60 

64,11 

13.56 

47.72 

9.16 

16.25 
667 
3.48 

1.52 

3.14 
1.94 
670 
3.48 

0,51 

0,03 

75,19 

4,18 

0,43 

0,21 

13.84 

3,66 

0.06 

0.06 

2,23 

1.65 

0,02 

0.02 

506,07 

112.32 


Table  19.— Reductions  in  Excess  Cancer  Deaths  Over  45  Years  by  Adopting  25  PPM  Standard 


Application  group 


Manufacture  ol  MC 

Distribution/Formutatkjn  ol  Solvents.. 


Metal  Cleaning. 


Com  Degreaaing  and  Oth«  CoM  Ctawning. 

Open  Top  Vapor  Degreaaing...'. 

Conveyortzad  Vapor  Degreaaing^... 


PEU 
(PPM) 


Exposures 
current  and 


SOO 
28 

SOO 
25 

SOO 
2S 

SOO 
25 

500 


(PPM) 


0.14 

1.75 

40.18 

10.36 

26.88 

647 
115.70 

4.77 
115.70 


Din^ 

wortcsrt 


124 

124 

2,245 

2,021 

90,293 

45,147 

271 

244 

177  I 


ExpwMd 


0.10 
0.02 
6.04 
1.87 

21652 

26.08 

2.79 

0,10 

1.82 


Reduction 

mi 


0.00 

"am 


166.63 


1,71 

ia.02 


0.46 


0.96 


643 


3.54 


50,55 


38.56 


9.58 


1.06 


1.20 


3.22 


0.48 


71.01 


0.22 


10.16 


0,00 


0.38 


0.00 


394.65 
677 


Reduction 

m  deaths 


0.06 


617 


190.44 


2,69 
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Table  1 9.— Reductions  in  Excess  Cancer  Deaths  Oven  AS  Years  by  Aooptwo  25  PPM  Stanoaro— Continued 


AppNcsflon  Qraup 


A«rosar  PacWng- 


Pant  and  Paint  Rwnovw  Fofmuialion.. 
Paint  Remov«r  Formulaton 


Paint  Manufacture.. 

Paint  Stripping  (PS) _ 

PS— Lar  9»  Aircraft  Fint» 

PS-^SmaN  Aircraft  Firm . 

PS — Furnitura — 

PS— (ndustiial  _ _. 


Etoctronics 


Senoconductors 

Prtntod  OaM  Boards... 


Foam  BtoKir^g/Plastica _. 

Foam  Btowring — 

Other  Plastics/ Adtiesiv«« . 


Ink  Use  (Printing) 

Ink  Solvefit  Manufacturing 

Ink  Solvent  Use  (Blanket  Wash).. 

Pesttode  FormuJation 

PfiaiinaceutKats ».»— — 

So^^ent  Recovery  — 

Film  Base 

Polyeart>onates 

Total,  all  21  Application  Groups  _ 

Average  Anrxial  Reduction 


PELS 
(PPM) 


Sources:  COMSAO,  Crump  Report  Office  of  Regulatory  Analysis 


25 
500 

25 

500 

25 

500 

25 

500 

25 
500 

25 

500 
25 

500 
25 

500 
25 

500 
25 

500 

25 
500 

25 

500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 


Exposures 

current  and 

expected 

arithmetic 

mean  (PPM) 


12.15 

143.34 

6.32 

23.34 

4.04 

11.67 

4.01 

58.13 
9.57 

58.13 

14.03 

126.17 

8.40 

70.35 
7.72 

46.80 
2.60 

46.89 
6.64 

30.10 
5.47 

29.51 
4.37 

40.18 

10.43 

24.17 

4.29 

40.18 

2.78 

154.87 

4.54 

3.83 

3.83 

35.80 

21.54 

3.88 

3.88 

35.75 

6.51 


Direct 
exposed 

iworkers 


158 
2.182 
1J»4 

760 
684 

1.808 
904 

t.671 

836 

798 

400 

5,720 

5.14* 

7.618 

3.809 

3.888 

3.888 

832 

832 

1.160 
1,168 
2,546 
2.292 

143 

14 

34.868 

3,487 

120 

120 

1,007 

t.007 

161 

161 

700 

700 

67 

67 

159.169 

75,176 


Expected 
axceaa 
deaths 


0.17 

27.76 

t.lt 

1.58 
025 
1.88 
0J2 

8.66 

0.71 
4.14 
0.50 

64.11 
3^86 

47.72 
2.63 

18.25 
a90 
3.48 
0.4t 

3.U 

0.57 
6.70 
0.89 

0.51 

0.01 

75.19 

1.34 

a43 

0.03 
13.84 
0.41 
0.06 
0.06 
2.23 
1.35 

ao2 

0.02 
506.97 

43.70 


Reduction 
in  deaths 


1.86 
28.66 


1.33 
i.56 

"7.94 
'3.64 
60.25 
45.09 

2.99 


2.57 
5.81 


0.50 

73.85 

0.40 


13.43 

0.00 
0.88 


0.00 

463.27 
10.29 


G.  Economic  Impacts 

OSHA  calculated  economic  impacts 
by  comparing  esbmated  s'jbstitution  or 
compliance  costs  of  the  proposed 
standards  with  the  estimated  sales  and 
profits  for  affected  firms.  For  most 
application  groups,  economic  impacts 
would  be  modest. 

Recurring  costs  of  compliance,  even  at 


25  ppm,  will  amount  to  far  less  than  one 
percent  of  estimated  sales  in  most 
application  groups.  Notable  impacts 
could  be  experienced,  however,  by  149 
large  and  small  firms  which  strip  paint 
from  aircraft,  80  slab  stock  foam 
blowers,  and  3,800  firms  which  strip 
paint  from  furniture.  In  furniture 
stripping,  recurring  compliance  costs  at 
50  ppm  are  estimated  to  equal  6%  of 


sales  or  106%  of  profits;  at  25  ppm,  they 
are  estimated  to  equal  7%  of  sales  or 
121%  of  profits.  (See  Tables  20  through 
23).  It  is  expected  that  firms  in  this 
category  may  elect  the  option  to 
substitute  for  MC  use  and/or  to 
specialize  in  refinishing  and  send  pieces 
of  furniture  elsewhere  for  stripping. 
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TMIE  20 

. 

ECONOMIC  IMPACT  OT  A  SO  PPM  STANMW 

•  FIPST  TEA* 

iNpact  of  Substitutian 

iNpact  of  Conpliance 

' 

First  Year 

First  Tear 

IMter  o< 

f      Substitution 

rirst  Tear 

Ceapl lance 

First 

Tear 

Estab-           Coat  per 

1  ial^Mnr*         •■Am»<».  .*ln> 

Coata  of  tubatitutlon 

Hu*tr  of 
Estab- 

Cost  per 
COMplying 

Costs  of  Coapliancc 

Subati- 

Ettablith- 

aa  Pafcaftt 

at  Percent 

lishwnti 

Establish- 

as  Percent 

as  Percent 

Application  Group 

tutirtg 

■int  (8) 

of  Sales 

of  Profit 

Complying 

asnt  (S) 

of  Sales 

of  Profit 

Nartufacture  of  NC 

0 

• 

6 

2.403 

0.01X 

0.25X 

Ofstribution/Fo-«utat<on  of 

Solvents 

«2 

0 

o.oox 

O.OOX 

380 

3.692 

0.09X 

2.22X 

Nttat  Cleaning 

Cold  Degrees ing  and  Other 

Cold  Clear><ng 

11.326 

0 

o.oox 

O.OOX 

11,326 

1,246 

0.02X 

0.3a 

Open  Top  Vapor  Degrees ing 

12 

12,009 

0.15k 

3.26X 

112 

1,330 

0.02X 

0.36X 

Conveyor i led  Vapor  Degrees ing 

11 

18.720 

0.24X 

5.09X 

96 

2.087 

0.03X 

0.57X 

Atrosol  Packir>g 

22 

60,000 

0.23X 

6.30X 

195 

7,803 

0.03X 

0.82X 

Paint  and  Paint  Remover  Fomwlation 

Paint  Raaover  Forsulation 

2* 

40.000 

0.a2k 

34.00X 

264 

1.702 

0.03X 

1.4SX 

Paint  NarHjfacturing 

19$ 

6,000 

0.12X 

5.10X 

195 

628 

0.01X 

CS'T. . 

Paint  Rdnover  Use  (Paint  Stripping) 

Paint  Stripping  -Large 

Aircraft  Firs* 

3S 

5,347 

O.OOX 

0.13X 

37 

254,902 

.  o.tsx 

6.21X 

Paint  Stripping  •  Small 

Aircraft  Firsia 

lis 

852 

0.01X 

0.31X 

112 

44,111 

0.73X 

16.  UX 

Paint  Stripping  •  Furnitur* 

400 

4,07% 

4.86X 

aa.ax 

3,600 

4,889 

5.83X 

106. 08X 

Paint  Stripping  •   Industrial 

965 

1.7» 

0.02X 

0.49X 

965 

5,434 

0.07X 

1.48X 

Electronics 

Scniconductors 

0, 

« 

- 

• 

666 

2,661 

0.03X 

0.68X 

Printed  Circuit  ioards 

0 

- 

■ 

• 

393 

2,285 

0.05X 

1.07X 

Foaa  Blowing/Plastics 

Foa«  Stowing 

0 

• 

• 

• 

180 

22,369 

0.62X 

14.42X 

Other  Plastics/Adhesives 

8S 

-  0 

O.OOX 

O.OOX 

762 

1,896 

0.05X 

1.22X 

Ink  Use  (Printing) 

■ 

Ink  Solvent  Marwjfacturing 

33 

0 

o.oox 

O.OOX 

4 

2.171 

6.01X 

0.23X 

Ink  Solvent  Use  (Blanket  Wash) 

9,434 

• 

O.OOX 

O.OOX 

1.048 

637 

0.04X 

0.81X 

Pesticide  Fonsulation 

60 

1,474 

0.02X 

0.61X 

Phamactuticals 

76 

8,219 

0.02X 

0.37X 

Solvent  Recovery 

40 

555 

0.04X 

G.63X 

FilMBase 

2 

841,099 

0.05X 

1.S5X 

Potycarbor^atct 

4 

0 

O.OOX 

O.OOX 

Constructiort 

1.901 

0 

O.OOX 

O.OOX 

7,603 

1,921 

0.43X 

li.esx 

Shipyards 

0 

O.OOX 

OJ)OX 

20 

31,031 

0.10X 

2.58X 

ALL  APPLICATION  GROUPS 

24,610 

311 

28,147 

2,901 

Source:  CONSAO 

' 
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TMLE  21 
ECONOMIC  INPACT  OF  *  50  PPM  STANOARO  -  SECOND  ANO  FOILOUINC  TEARS 


t  of  Substitution 


I 


iMpact  of  ConpUanct 


Application  Croup 


Huiter  of 
Estab- 

lishiaents 
Substi- 
tuting 


Recurring 
Substitution 
Cost  par 
Substituting 
Establish- 
ment (S) 


Recurring 
Costs  of  Substitution 

as  percent  as  percent 
of  sales   of  profit 


Nkjiter  of 
Estab- 
lishments 


Recurring 
Compliance 
Cost  per 
Complying 
Establish- 


Complying  ment  (S) 


Recurring 
Costs  of  Compliance  • 

as  percent  as  percent 
of  sales   of  profit 


Manufacture  of  NC 
Distribution/Formulation  of 

Solvents 
Metal  Cleaning 

Cold  Oegreasing  and  Other 
Cold  Cleaning 

Open  Top  Vapor  Oegreasing 

Conveyor i zed  Vapor  Oegreasing 
Aerosol  Pacliing 
Paint  and  Paint  Remover  Fomutation 

Paint  Remover  Formulation 

Paint  Manufacturing 
Paint  Remover  Use  (Paint  Stripping) 

Paint  Stripping  -Large 
Aircraft  Firms 

Paint  Stripping  -  Snail 
Aircraft  Firms 

Paint  Stripping  -  Furniture 

Paint  Stripping  -  Industrial 
Electronics 

Semiconductors 

Printed  Circuit  Boards 
Foam  Blowing/Plastics 

foam  Blowing 

Other  Plastics/Adhesives 
Ink  Use  (Printing) 

Ink  Solvent  Manufacturing 

Ink  Solvent  Use  (Blanket  Wash) 
Pesticide  Formulation 
Pharmaceuticals 
Solvent  Recovery 
Film  Base 
Polycarbonates 
Construction 
Shipyards 


0 
42 


11,326 
12 
11 
22 

29 

195 


U 


0 
0 
0 
0 

0 
0 


- 

• 

6 

2,403 

o.oox 

o.oox 

380 

3,488 

o.oox 
o.oox 
o.oox 
o.oox 

o.oox 
o.oox 
o.oox 
o.oox 

11.326 

112 

96 

195 

1.245 
1.330 
2,086 
7,804 

o.oox 
o.oox 

o.oox 
o.oox 

264 
195 

1,702 
627 

O.OOX 


o.oox 


115 

0 

o.oox 

o.oox 

112 

U.111 

0.73X 

16.15X 

400 

4.075 

4.86X 

88.44X 

3,600 

4,889 

5.83X 

106.08% 

965 

1.788 

0.02X 

0.49X 

965 

5,434 

0.07X 

1.48S 

0 

• 

• 

• 

666 

2,661 

0.03X 

0.68X 

0 

• 

* 

393 

2.285 

0.05X 

1.07X 

0 

- 

- 

■ 

180 

22,368 

0.62X 

14.42X 

85 

0 

O.oox 

o.oox 

762 

1.896 

O.OSX 

1.22X 

33 

0 

o.oox 

o.oox 

4 

2.171 

0.01X 

0.23X 

9,434 

• 

o.oox 

o.oox 

1.048 

637 

0.04X 

0.81X 

0 

60 

1,474 

0.02X 

0.61X 

0 

76 

8,219 

0.02X 

0.37X 

0 

40 

555 

0.04X 

0.63X 

0 

2 

841,256 

0.05X 

1.55X 

0 

4 

0 

O.OOX 

O.OOX 

1.901 

0 

0 

o.oox 

7,603 

1,728 

0.39X 

10.65X 

5 

0 

0 

o.oox 

20 

30,781 

0.10X 

2.56X 

ALL  APPLICATION  GROUPS 
Source:  CONSAO 


24.610 


136 


37 


254,902 


28,147      2,845 


0.01X 
0.09X 


0.02X 
0.02X 
0.03X 
O.OSX 

0.03X 
0.01X 


0.18X 


0.25% 
2.22% 


0.3« 
0.36% 
0.57% 
0.82% 

1.45% 
0.53% 


6.21X 
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TABLE  22 
ECONOMIC  IMPACT  OF  A  2S  PPW  STANOMO  •  FIRST  TEAR 


Inpact  of  Substitution 


I 


t  of  Compliance 


Application  Group 


tr   of 
Estab- 
lishments 
Substi- 
tuting 


First  Tear 
Substitution 
Cost  per 
Substituting 
Establish- 
ment (S> 


First  Tear 
Costs  of  Substitution 


as  P*rc«nt  as  Percent 
of  Sales   of  Profit 


HkMfaer  ef 
Estab- 
lishments 
Complying 


First  Tear 
Compliance 
Cost  per 
Complying 
Establish- 
ment (S) 


First  Tear 
Costs  of  Convtisnre 

as  Percent  as  Percer.t 
of  Sales   af  Profit 


Manufacture  of  MC 

f 

^ 

6 

2.636 

0.01X 

0.2&S 

Distribution/Formulation  of 

I 

Solvents 

4 

0 

O.OOX 

o.ocx 

380 

3.968 

0.10X 

2.53 1 

Metal  Cleaning 

1 

Cold  Oegreasing  and  Other 

Cold  Cleaning 

11.326 

0 

o.oox 

o.oox 

11.326 

1.611 

0.02X 

0.44% 

Open  Top  Vapor  Degreasing 

12 

15.339 

0.20X 

4.17X 

112 

1,699 

0.02X 

0.46X 

Conveyor i zed  Vapor  Oegreasing 

11 

21.942 

0.28X 

5.96X 

96 

2.446 

0.03X 

0.66% 

Aerosol  Paclting 

22 

60.000 

0.23X 

6.30X 

195 

9.954 

0.04X 

1.0»% 

Paint  and  Paint  Remover  Formulation 

Paint  Remover  Formulation 

29 

40.000 

0.82X 

S4.00X 

264 

2,227 

O.OSX 

1.89X 

Paint  Manufacturing 

19S 

6.000 

0.12X 

5.10X 

195 

1,576 

O.OSX 

1.3n% 

Paint  R^Tiover  Use  (Paint  Stripping) 

Paint  Stripping  -Large 

Aircraft  Firms 

SI 

5.347 

O.OOX 

0.13X 

37 

361,587 

0.26X 

8.81% 

Paint  Stripping  -  Small 

Aircraft  Firms 

113 

852 

0.0  IX 

0.31X 

112 

62.618 

1.03X 

22.93% 

Paint  Stripping  •  Furniture 

400 

4.075 

4.a6X 

88.UX 

3.600 

5,568 

6.64X 

120.81% 

Patnt  Stripping  -  Industrial 

965 

1.788 

0.02X 

0.49X 

965 

6.810 

0.09X 

1.86% 

Electronics 

Semi  conAic  tors 

• 

• 

666 

3.182 

0.04X 

0.81% 

Printed  Circuit  Boards 

f 

. 

. 

393 

2.910 

0.07X 

1.37% 

Foam  Blowing/Plastics 

I 

Fosai  Blowing 

• 

- 

• 

180 

24,300 

0.67X 

15.67% 

Other  Plastics/Adhesives 

as 

o.oox 

O.OOX 

762 

2.S06 

0.07X 

1.62X 

Ink  use  (Printing) 

Ink  Solvent  Manufacturing 

33 

o.oox 

o.oox 

4 

2.494 

0.01X 

0.26X 

ink  Solvent  Use  (Blanket  Uash) 

9.434 

o.oox 

O.OOX 

1.048 

911 

0.06X 

1.16X 

Pesticide  Formulation 

8 

60 

2.020 

0.02X 

0.83% 

Pharmaceuticals 

0 

76 

8.028 

0.02X 

0.36% 

Solvent  Recovery 

0 

.  . 

40 

555 

0.04X 

0.63X 

Film  Base 

0 

2 

1,951,862 

0.11X 

3.60% 

Polycarbonates 

0 

4 

0 

0.00% 

O.OOX 

Con&truCtion 

1.901 

o.oox 

o.oox 

7.603 

2,663 

0.60X 

16.41X 

Shipyards 

5 

o.oox 

o.oox 

20 

33,824 

0.11X 

2.81% 

ALL  APPLICATION  CROUPS 

24,610 

514 

•••j. ....... 

28.147 

3.770 

Source:  CONSAO 
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TABLE  23 
ECONOMIC  IMPACT  07  A  ?5  PPM  STANOARO  •  SECOND  AND  FOILOUINC  YCAKS 


t  of  Substitution 


iMpact  of  Complianc* 


Application  Group 


Racurring 

Racurring 

NurtMr  of 

Subatitution 

Racurring 

CoMplianca 

Racurring 

Eatab- 

lishmnta 

Coat  pap 

Costs  of  Subatitution 

Nuitjar  of 
Estab- 

Cost  par 
Coaplying 

Costs  of  Canpliance 

Subati- 

Establich- 

as  Pareant  as  Parcent 

Kshacnts 

Estsblish- 

as  Percent  as  Percent 

tuting 

■ant  (S) 

of  Salas      of  Profit 

CoMplying 

laeot  (S) 

of  Salas      of  Profit 

Manufacture  of  MC 

0 

. 

.       ' 

6 

2,636 

0.01X 

0.28X 

Oistribution/Fomjlation  of 

Solvents 

iZ 

n 

o.oox 

o.oox 

380 

3,969 

0.10X 

2.53X 

Metal  Cleaning 

Cold  Degrees ing  and  Other 

Cold  Cleaning 

11.326 

0 

o.oox 

o.oox 

11,326 

1,612 

0.02X 

0.44X 

Open  Top  Vapor  Oegreasing 

12 

0 

o.oox 

o.oox 

112 

1,698 

0.02X 

0.46X 

Conveyor i zed  Vapor  Degrees ing 

11 

0 

o.oox 

o.oox 

96 

2.446 

0.03X 

0.66X 

Aerosol  Packing 

22 

0 

o.oox 

o.oox 

195 

9,954 

0.04X 

1.C4X 

Paint  and  Paint  Reanver  Foraulation 

Paint  Reaover  Fonaulation 

29 

0 

o.oox 

o.oox 

264 

2.227 

0.05X 

1.89X 

Paint  Manufacturing 

195 

0 

o.oox 

o.oox 

195 

1.577 

0.03X 

1.34X 

Paint  Reaover  Use  (Paint  Stripping) 

Paint  Stripping  -Large 

Aircraft  Firaa 

38 

0 

o.oox 

o.oox 

37 

361,586 

0.26X 

8. SIX 

Paint  Stripping  -  Saall 

Aircraft  Finas 

113 

0 

o.oox 

o.oox 

112 

62.618 

1.03X 

22.93X 

Paint  Stripping  -  Furniture 

400 

4,075 

4.86X 

88.UX 

3,600 

5,568 

6.64X 

120.82X 

Paint  Stripping  •    Industrial 

965 

1,788 

0.02X 

0.49X 

965 

6,810 

0.09X 

1.86X 

Electronics 

Semiconductors 

0 

• 

- 

- 

666 

3,182 

0.04X 

0.81X 

Printed  Circuit  Boards 

0 

. 

- 

- 

393 

2,910 

0.07X 

1.37X 

Foam  Blowing/Plastics 

Foan  Blowing 

0 

- 

- 

• 

180 

24,300 

0.67X 

15.67X 

Other  Plastics/Adhesives 

85 

0 

o.oox 

o.oox 

762 

2,506 

0.07X 

1.62X 

Ink  Use  (Printing) 

Ink  Solvent  Manufacturing 

33 

0 

o.oox 

o.oox 

4 

2,495 

0.01X 

0.26X 

Ink  Solvent  Use  (Blanket  Uash) 

9,CU 

0 

o.oox 

o.oox 

1,048 

910 

0.06X 

1.16X 

Pesticide  Foraulation 

0 

• 

• 

60 

2.020 

0.02X 

0.B3X 

Pharmaceuticals 

0 

• 

• 

76 

8,028 

0.02X 

0.36X 

Solvent  Recovery 

0 

- 

- 

40 

555 

0.04X 

0.63X 

Film  Base 

0 

• 

- 

2 

1,952,019 

0.11X 

3.60X 

Polycarbonates 

0 

• 

. 

4 

0 

O.OOX 

O.OOX 

Construction 

1.901 

0 

o.oox 

o.oox 

7,603 

2.524 

0.57X 

15.56X 

Shipyards 

5 

0 

o.oox 

o.oox 

20 

33,605 

0.11X 

2./9X 

ALL  APPLICATION  GROUPS 

24.610 

155 

o.oox 

0.03X 

28,147 

3.733 

Source:  CONSAO 

BIUJMQ  COOC  4S10-2e-C 


Federal  Register  /  Vol.  56,  No.  216  /  Thursday,  November  7,  1991  /  Proposed  Rules 


57115 


H  Regulatory  Flexibility  Analysis 

Among  the  various  application  groups, 
only  small  firms  [those  with  under  20 
total  employees)  involved  with  stripping 
of  aircraft  or  with  paint  stripping  of 
furniture  would  incur  compliance  costs 
that  would  threaten  their  profitability. 
Small  aircraft  stripping  firms  may  react 
by  substituting  away  from  MC  and  by 
performing  more  of  their  work  outdoors. 
Small  firms  engaged  in  paint  stripping  of 
furniture  may  react  by  substituting  other 
chemicals  for  MC  and  by  specialization. 
Because  almost  all  firms  in  this 
application  group  are  small,  the  effects 
would  be  uniform  throughout  the  group. 
OSHA  invites  comments  on  ways  to 
ameliorate  the  impacts  in  these  sectors. 

/.  Environmental  Impacts. 

Future  environmental  releases  of 
methylene  chloride  resulting  from  the 
alternative  PELs  being  considered  by 
OSHA  will  largely  be  a  function  of  how 
these  alternative  PELs  affect  the 
demand  for  methylene  chloride  and  for 
its  substitutes.  The  demand  for 
methylene  chloride  has  been  declining 
(e.g.,  generally,  it  is  no  longer  being  used 
in  formulating  hairsprays).  Any 
regulatory  action  by  OSHA  is  expected 
to  further  reduce  the  demand  for  MC 
and,  thus,  the  extent  of  its 
environmental  releases. 

The  proposed  revision  of  the  MC 
standard  is  not  expected  to  influence 
any  users  of  methylene  chloride  to  turn 
to  chlorofluorocarbons  as  a  substitute. 

Generally,  it  is  not  expected  that  any 
significant  environmental  impact  would 
result  from  revision  of  the  methylene 
chloride  standard. 

XI.  Environmental  Impact 

This  section  analyzes  the  impact  on 
the  environment  of  changing  the 
standard  for  methylene  chloride  (MC)  to 
either  (1)  a  50  parts  per  million  (ppm) 
eight-hour  time  weighted  average 
permissible  exposure  limit  (PEL)  and  250 
ppm  15-minute  short-term  exposure  limit 
(STEL)  or  (2)  a  25  ppm  PEL  and  125  ppm 
STEL.  It  is  based  on  a  study  conducted 
for  OSHA  by  CONSAD  Research 
Corporation  and  reported  in  Analysis  of 
Draft  Regulatory  Standard  for 
Methylene  Chloride.  1990  (Ex.  15). 

Current  uses  of  methylene  chloride 
involve  releases  to  the  air  through 
venting  of  storage  tanks  or  drums  and 
performance  of  activities  such  as  paint 
stripping  and  solvent  recovery  outdoors 
and  also  possible  air,  water,  or  solid 
waste  pollution  in  the  disposal  of  waste 
residues.  Additional  details  by 
application  group  are  presented  in 
CONSAD's  report. 


Future  environmental  releases  of 
methylene  chloride  resulting  from  the 
alternative  PELs  being  considered  by 
OSHA  will  largely  be  a  function  of  how 
these  alternative  PELs  a^ect  the 
demand  for  methylene  chloride  and  for 
its  substitutes.  The  demand  for 
methylene  chloride  has  been  declining 
(e.g.,  generally,  it  is  no  longer  being  used 
in  formulating  hairsprays).  Any 
regulatory  action  by  OSHA  is  expected 
to  further  reduce  the  demand  for  MC 
and  thus  the  extent  of  its  environmental 
releases. 

Although  it  is  technically  possible  to 
substitute  chlorofluorocarbons  (CFCs) 
for  methylene  chloride  in  electronics 
and  foam  blowing,  OSHA  does  not 
expect  the  proposed  revisions  of  MC 
standards  to  have  any  such  effect.  CFC 
products  are  significantly  more 
expensive  than  MC  products  and  are 
themselves  being  phased  out  because  of 
their  effects  on  the  environment. 

To  the  extent  that  firms  might  have  to 
use  greater  quantities  of  substitute 
chemicals  to  get  the  same  effects 
formerly  obtained  with  MC,  waste 
residues  and  disposal  costs  would 
increase.  On  the  other  hand,  increases 
in  MC  leak  prevention  and  recycling 
would  improve  the  environment. 
Generally,  it  is  not  expected  that  any 
significant  environmental  impact  would 
result  from  revision  of  the  methylene 
chloride  standard. 

XII.  Summary  and  Explanation  of  the 
Proposed  Standard 

OSHA  believes  that  the  proposed 
requirements  set  forth  in  this  notice  are 
those  which,  based  on  currently 
available  data,  are  necessary  and 
appropriate  to  provide  adequate 
protection  to  employees  exposed  to  MC. 
in  the  development  of  the  proposal, 
OSHA  has  considered  all 
recommendations  received  in  response 
to  the  ANPR  as  well  as  numerous 
reference  works,  journal  articles,  and 
other  data  accumulated  by  OSHA  since 
initiation  of  this  rulemaking. 

The  language  of  the  standard  and  the 
order  of  the  various  provisions  are 
consistent  with  drafting  in  other  recent 
OSHA  health  standards,  such  as  the 
formaldehyde  and  benzene  standards. 
OSHA  believes  that  a  similar  style 
should  be  followed  from  standard  to 
standard  to  facilitate  uniformity  of 
interpretation  of  similar  provisions. 
Section  6(b)(5)  of  the  Act  states  that 
health  standards  shall  also  be  based  on 
"experience  gained  under  this  and  other 
health  and  safety  laws." 

A.  Scope  and  Application:  Paragraph  (a) 

This  proposed  standard  would  apply 
to  all  workplaces  in  all  industries. 


including  those  in  general  industry, 
construction  and  shipyards,  where  MC 
is  produced,  released,  stored,  handled, 
used,  or  transported,  and  over  which 
OSHA  has  jurisdiction.  As  indicated  in 
the  following  discussion,  an  exemption 
provision  has  been  provided  in  the 
proposal  for  those  employers  who 
obtain  objective  data  which 
demonstrate  that  MC  cannot  be  released 
from  the  product  in  question  at 
concentrations  above  the  action  level. 

OSHA  has  consulted  with  its 
Shipyard  Employment  Standards 
Advisory  Committee  (SESAC)  to  obtain 
information  on  MC  use  and  exposure  in 
shipyards.  On  May  13. 19S1,  OSHA 
provided  the  SESAC  with  the  draft 
proposed  regulatory  text  and  with  a  list 
of  questions.  The  SESAC  formed  a  work 
group  to  generate  recommendations 
regarding  the  draft  proposal  and  to 
collect  inionnation  responsive  to 
OSHA's  questions.  On  August  12, 1991. 
the  work  group  presented  its  report  to 
the  full  committee.  In  particular,  the 
work  group  urged  OSHA  to  carefully 
consider  (1)  the  extent  to  which  the  non- 
positive  results  of  human  studies  offset 
the  positive  results  of  the  animal  studies 
used  by  OSHA  to  estimate  human 
cancer  risk  and  (2)  the  appropriateness 
of  requiring  that  filter-type  respirators 
not  be  used  by  MC-exposed  shipyard 
employees.  The  work  group  report  also 
contained  information  on  (1)  MC- 
containing  products  used  in  shipyards; 
(2)  the  number  of  shipyard  employees 
exposed  to  MC;  (3)  the  activities  during 
which  shipyard  employees  are  exposed 
to  MC;  (4)  the  measures  taken  to 
eliminate  or  control  shipyard  employee 
exposure  to  MC;  and  (5)  MC  exposure 
levels  in  shipyards.  The  SESAC  adopted 
the  work  group  report  and  forwarded  it 
to  OSHA  as  the  recommendation  of  the 
Committee  (SESAC  Tr.  2-82,  8-13-91). 
The  SESAC  work  group  report  (Ex.  ira) 
and  the  pertinent  SESAC  meeting 
transcripts  (Ex.  17b)  are  available  for 
review  and  copying  in  the  OSHA  Docket 
Office. 

In  addition,  the  SESAC  discussed 
whether  or  not  OSHA  should  allow 
employers  whose  employees  use  MC  on 
fewer  than  30  days  a  year  to  comply 
with  the  draft  proposed  PELs  by  any  mix 
of  engineering,  work  practices  and 
respiratory  protection.  Some  SESAC 
members  noted  that  this  threshold 
would  allow  small  shipyards  reasonable 
flexibility  in  determining  how  to  comply 
with  the  PELs.  OSHA  solicits  comments, 
supported  by  cost  and  benefit  data,  on 
this  issue  and  other  issues  pertaining  to 
shipyards  in  question  26,  above. 

As  indicated  by  proposed  paragraph 
(a),  OSHA  has  included  construction 
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within  the  scope  of  this  rulemaking. 
Under  section  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  (the  Construction  Safety  Act) 
and  29  CFR  1911.10.  OSHA  consults 
with  the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  in  the  formulation  of 
standards  that  would  have  a  significant 
impact  on  construction  employment.  In 
general,  OSHA  has  complied  with  these 
requirements  by  (1)  providing  the 
ACCSH  with  copies  of  any  draft 
proposed  rule  related  to  construction, 
along  with  any  pertinent  factual 
information:  (2)  convening  the  ACCSH 
to  elicit  recommendations  on  the  draft 
standard:  and  (3)  incorporating  the 
Advisory  Committee's  recommendations 
into  the  notice  of  proposed  rulemaking 
(NPRM)  published  in  the  Federal 
Register,  as  OSHA  deems  appropriate, 
either  as  proposed  regulatory  text  or  as 
part  of  the  preamble  discussion. 

OSHA  has  not  yet  consulted  with  the 
ACCSH  regarding  the  proposed  rule  for 
MC  because  the  Committee's  members, 
whose  terms  expired  in  June  1990.  have 
not  yet  been  replaced.  It  is  uncertain 
when  the  process  of  reconstituting  the 
ACCSH  will  be  completed. 

Based  on  its  review  of  the  rulemaking 
record,  the  Agency  believes  that  the 
^fPRM  for  MC  provides  the  necessary 
rationale  for  regulatory  action  and  sets 
out  the  requirements  needed  to  protect 
employees  in  all  industries,  including 
construction,  from  the  health  hazards 
associated  with  occupational  exposure 
to  MC.  OSHA  believes  that  further 
deferral  of  NPRM  publication,  pending 
consultation  with  the  ACCSH.  would 
delay  Agency  efforts  to  increase 
protection  of  MC-exposed  employees,  of 
whom  the  vast  majority  work  in  general 
industry  and  in  shipyards.  Accordingly, 
OSHA  has  determined  that  publishing 
the  MC  proposal  at  this  time  best 
effectuates  the  purposes  of  the  OSH 
Act. 

The  Agency  will  consult  the  ACCSH 
and  obtain  its  recommendations 
regarding  the  regulation  of  MC  as  soon 
as  the  ACCSH  is  in  a  position  to  provide 
its  input.  If  OSHA  determines,  based  on 
its  consultation  with  the  ACCSH,  that 
any  provision(s)  of  the  proposal  should 
be  revised  with  respect  to  the 
construction  industry,  the  Agency  will 
publish  these  revisions  to  the  proposal. 
If  the  Agency  determines,  based  on 
consultation  with  the  ACCSH.  that  it  is 
inappropriate  to  revise  the  proposal. 
OSHA  will  explain  the  basis  for  that 
determination  in  the  hearing  notice. 

The  notice  of  proposed  nilemaking 
does  not  schedule  hearings  on  the 
proposed  rule.  OSHA  expects  to  issue  a 
hearing  notice,  if  hearings  are  requested. 


after  the  Agency  has  consulted  with  the 
ACCSH  and  has  evaluated  the 
Committee's  reconunendations.  This  will 
enable  OSHA  to  conduct  a  single  set  of 
hearings  covering  all  industry  sectors 
where  there  is  occupational  exposure  to 
MC. 

This  section  does  not  apply  to  the 
processing,  use.  and  handhng  of 
products  containing  MC  where  objective 
data  demonstrate  that  the  product 
cannot  release  MC  above  the  action 
level  under  foreseeable  conditions  of 
processing,  use,  and  handling  which  will 
cause  the  greatest  possible  release.  It  is 
likely,  in  a  number  of  products  made 
from,  containing  or  treated  with  MC, 
that  an  insignificant  residual  of  MC  will 
be  present  and  from  which  minimal 
exposure  to  MC  would  be  expected. 
This  determination  (that  air 
concentrations  of  MC  will  not  exceed 
the  action  level  or  the  STEL)  need  not  be 
based  on  data  generated  by  the 
processor  but  may,  for  example,  be 
based  upon  information  provided  by  the 
manufacturer.  The  provision  enables 
fabricators  or  users  of  products  made 
from,  containing  or  treated  with  MC  to 
avoid  the  burdens  of  compliance  with 
the  standard  where  exposures  are 
minimal. 

It  should  be  noted  that  where 
objective  data  are  not  available  to 
satisfy  the  conditions  for  exemption,  the 
employer  is  required  to  perform,  at  the 
very  least,  initial  monitoring  of 
employee  exposures  to  MC.  If  the  results 
of  initial  monitoring  indicate  employee 
exposures  are  below  the  action  level, 
the  employer  may  discontinue 
monitoring  for  those  employees  and  is 
relieved  of  other  obligations  under  the 
proposal,  except  for  the  labelling 
requirements  in  paragraph  (j).  Thus, 
even  if  operations  are  not  specifically 
exempted  from  the  proposal,  employers 
have  an  incentive  to  keep  exposure 
levels  below  the  12.5  ppm  "action  level". 
This  provision  has  been  incorporated  in 
a  number  of  OSHA  standards 
(acrylonitrile  29  CFR  1910.1045,  43  FR 
45809  (1978):  arsenic  29  CFR  1910.1018, 
43  FR  19624  (1978);  ethylene  oxide  29 
CFR  1910.1047,  49  FR  5796  (1984)  and  53 
FR  11413  (1988)). 

In  addition,  the  Hazard 
Communication  Standard,  S  1910.1200 
(d)(5)(iv].  provides  that  a  mixture  shall 
be  assumed  to  pose  a  health  hazard 
where  a  component  present  in  the 
mixture  in  concentrations  of  less  than 
one  percent  (or  in  the  case  of 
carcinogens,  less  than  0.1  percent)  could 
be  released  in  concentrations  which 
would  exceed  an  established  OSHA 
permissible  exposure  limit  or  ACGIH 
Threshold  Limit  Value,  or  could  present 
a  health  hazard  to  employees  in  those 


concentrations.  As  noted  above,  OSH/ 
has  determined  that  MC  is  a  potential 
occupational  carcinogen  and  that  there 
is  no  MC  exposure  level  at  which 
employees  are  safe  from  cancer  risk. 
Therefore,  regardless  of  exposure  level, 
employers  whose  employees  are 
exposed  to  MC  are  required  to  comply 
with  the  requirements  of  the  Hazard 
Communication  Standard. 

B.  Definitions:  Paragraph  (b) 

"Action  Level" 

"Action  level"  means  an  airborne 
concentration  of  MC  at  or  above  l2.S 
ppm,  measured  as  an  8-hour  time- 
weighted  average.  One  purpose  of  the 
action  level  is  to  relieve  the  hurden  on 
employers  by  providing  a  cut-off  point 
for  virtually  all  required  compliance 
activities  under  the  proposed  standard. 
In  addition,  due  to  the  variable  nature  of 
employee  exposures  to  airborne 
concentrations  of  MC,  the  concept  of  an 
action  level  provides  a  means  by  which 
the  employer  may  have  greater 
assurance  that  the  employees  will  not 
be  exposed  to  MC  concentrations  above 
the  permissible  exposure  limits. 

The  action  level  also  increases  the 
cost-effectiveness  and  performance 
orientation  of  the  standard  while 
improving  employee  protection. 
Employers  who  can,  in  a  cost-effective 
manner,  come  up  with  innovative 
methodology  to  reduce  exposures  below 
the  action  level,  will  be  encouraged  to 
do  so  in  order  to  spare  themselves  the 
expense  of  monitoring  and  medical 
surveillance.  Their  employees  will  be 
protected  because  their  exposures  will 
be  less  than  half  of  the  permissible 
exposure  limit.  When  employers  do  not 
lower  exposures  below  the  action  level, 
employees  above  the  action  level  will 
have  the  protection  of  medical 
surveillance,  monitoring  and  other 
provisions  of  the  standard  to  give 
further  protection  from  the  effects  of 
MC. 

The  statistical  basis  for  using  an 
"action  level"  has  been  discussed  in 
connection  with  several  other  OSHA 
health  standards  (see,  for  example, 
acrylonitrile  (29  CFR  1910.1045  (43  FR 
45809,  October  3, 1978)).  In  brief, 
although  all  measurements  on  a  given 
day  may  fall  below  the  permissible 
exposure  limit,  some  possibility  exists 
that  on  unmeasured  days  the  employee's 
actual  exposure  may  exceed  the 
permissible  limit.  Where  exposure 
measurements  are  above  the  action 
level,  the  employer  cannot  reasonably 
be  confident  that  the  employee  may  not 
be  overexposed.  Therefore,  requiring 
periodic  employee  exposure 
measurements  to  begin  at  the  i  ctton 
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level  provides  the  employer  with  a 
reasonable  degree  of  confidence  in  the 
results  of  the  exposure  measurement 
program  (Ex.  7-248).  OSHA's  specific 
choice  of  setting  an  action  level  of  one- 
half  the  PEL  is  based  on  its  successful 
experience  in  utilizing  one-half  the  PEL 
as  the  action  level  in  many  standards, 
such  as  arsenic,  ethylene  oxide,  vinyl 
chloride  and  benzene. 

The  action  level  provides  a  way  of 
maximizing  employee  protection  in 
those  instances  where  exposures  are 
possibly  significant,  and  of  minimizing 
employer  obligations  by  defining  the 
point  below  which  no  action,  except  as 
required  by  the  Hazard  Communication 
Standard  (29  CFR  1910.1200),  is 
necessary.  Use  of  the  action  level 
concept  will  result  in  the  necessary 
inclusion  of  employees  under  the 
proposed  standard,  whose  exposures 
are  above  the  action  level  and  for  whom 
further  protection  is  warranted.  The 
action  level  concept,  therefore,  provides 
an  objective  means  of  tailoring  different 
sections  of  the  standard  to  those 
employees  who  are  at  significant  risk  of 
developing  adverse  health  effects  from 
exposure  to  MC. 

"Day"  is  defined  as  any  part  of  a 
calendar  day.  Therefore,  if  a 
requirement  is  applicable  for  an 
employee  who  is  exposed  to  MC  for  10 
days  in  a  calendar  year,  that 
requirement  becomes  applicable  to  an 
employee  who  is  exposed  to  MC  for  any 
part  of  each  of  10  calendar  days  in  a 
year. 

"Emergency" 

For  the  purposes  of  the  standard,  an 
"emergency"  is  an  occurrence  such  as, 
but  not  limited  to,  equipment  failure, 
rupture  of  a  container,  or  failure  of 
control  equipment  which  may  or  does, 
result  in  an  unexpected  significant 
release  of  MC,  Sections  of  the  proposed 
standard  that  include  provisions  that 
must  be  met  in  case  of  emergency 
include  Respiratory  Protection,  Medical 
Surveillance,  Employee  Information  and 
Training  and  Emergency  Plan.  Every 
spill  or  leak  does  not  automatically 
constitute  an  emergency  situation.  The 
exposure  to  employees  must  be  high  and 
unexpected.  This  is  a  performance- 
oriented  provision  which  relies  on 
judgment.  It  is  not  possible  to  specify 
detailed  circumstances  which  constitute 
an  emergency. 

"Employee  exposure"  is  defined  as 
that  exposure  to  airborne  MC  which 
would  occur  if  the  employee  were  not 
using  respiratory  protective  equipment. 
This  definition  is  consistent  with 
OSHA's  previous  use  of  the  term 
"employee  exposure"  in  other  health 
standartds. 


"Methylene  chloride"  [MC)  means  an 
organic  compound  with  chemical 
formula,  CHjClj.  Its  Chemical  Abstracts 
Registry  Number  is  75-09-2.  It  is  a 
colorless,  volatile,  liquid  with  a 
chloroform-like  odor  and  is  not 
fiammable  by  standard  tests  in  air,  but 
will  bum  under  extreme  conditions.  It 
has  molecular  weight  of  84.94,  a  boiling 
point  of  3g,85'C  (104'F)  at  standard 
atmospheric  pressure,  a  lower  explosive 
limit  of  12%  and  an  upper  explosive  limit 
of  19.5%  in  air.  It  is  completely  miscible 
with  most  organic  solvents  but  is 
sparingly  soluble  in  water  (1.3%  by 
weight  at  room  temperature).  It  has  an 
extensive  oil  and  fat  solubility. 
Decomposition  products  during 
combustion  or  fire  include  phosgene, . 
hydrochloric  acid  and  carbon  monoxide. 

"Regulated area" means  an  area 
demarcated  by  the  employer  where 
airborne  concentrations  of  MC  exceed 
or  can  reasonably  be  expected  to 
exceed  the  eight-hour  TWA  or  the  STEL. 
The  requirements  for  regulated  areas  are 
discussed  in  relation  to  proposed 
paragraph  (e),  below. 

The  definitions  of  "Assistant 
Secretary",  "Authorized  Person"  and 
"Director"  are  consistent  with  OSHA's 
previous  uses  of  these  terms  found  in 
other  health  standards. 

C.  Permissible  Exposure  Limits  (PELs): 
Paragraph  (c) 

OSHA  proposes  to  set  an  8-hour  time 
v/eighted  average  (TWA)  exposure  limit 
of  25  ppm,  because  OSHA  has 
determined  that  occupational  exposure 
to  MC  at  the  current  500  ppm  8-hour 
TWA  PEL  presents  a  significant  risk  of 
cancer  to  employees  and  that 
compliance  with  the  new  standard  will 
substantially  reduce  that  risk. 

The  basis  for  the  8-hour  permissible 
exposure  limit  is  discussed  above  in  the 
sections  on  significant  risk  and 
feasibility.  OSHA  believes  lowering  the 
current  PEL  to  25  ppm,  as  an  8-hour 
TWA,  substantially  reduces  a 
significant  risk  and  is  feasible  for 
industry  to  achieve. 

OSHA  is  also  proposing  a  short  term 
exposure  limit  (STEL)  of  125  ppm  for  15 
minutes  to  protect  employees  from  the 
acute  toxicity  of  MC  and  its  metabolites, 
and  to  complement  the  protection  from 
MC's  carcinogenic  effects  afforded  by 
compliance  with  the  8-hour  TWA,  The 
acute  toxicity  of  MC  is  characterized 
primarily  by  CNS  effects  such  as, 
decreased  alertness  and  coordination, 
headaches  and  dizziness  which  may 
ultimately  lead  to  accidents  and  further 
exposure  to  MC.  Without  incorporation 
of  a  STEL  into  the  MC  health  standard, 
an  employee  can  theoretically  be 
exposed  to  up  to  12.000  ppm  for  one 


minute,  a  level  which  is  regarded  as 
immediately  dangerous  to  life  (e.g..  loss 
of  orientation  or  loss  of  consciousness 
which  could  lead  to  life-threatening 
accidents  or  further  overexposure  to 
MC). 

Another  acute  toxic  effect  of  MC 
exposure  is  the  increase  in 
carboxyhemoglobin  levels.  High 
carboxyhemoglobin  levels  can  interfere 
with  the  oxygen  carrying  capacity  of 
blood  and  arc  a  particular  problem  for 
individuals  who  smoke,  those  who  have 
limited  oxygen  carrying  capacity,  those 
with  silent  or  symptomatic  heart 
disease,  and  pregnant  women. 

OSHA  is  also  concerned  regarding  the 
metabolism  of  MC  to  its  putative 
carcinogenic  metabolite.  Metabolic 
evidence  suggests  that  the  MFO 
pathway  (the  pathway  not  believed  to 
be  a  major  contributor  to 
carcinogenesis)  begins  to  be  saturated  at 
approximately  100  ppm  and  metabolism 
by  the  GST  pathway  (the  putative 
carcinogenic  pathway)  becomes  more 
quantitatively  important.  For  this 
reason,  it  is  important  to  limit  short-term 
exposure  to  MC  in  order  to  limit 
metabolism  by  the  GST  pathway  and 
protect  the  employee  from  excessive 
exposure  to  carcinogenic  metabolites  of 
MC.  A  15-minute  STEL  of  125  ppm  will 
protect  against  the  CNS  effects, 
maintain  the  COHb  levels  below  3%  and 
limit  the  extent  to  which  MC  would  be 
metabolized  by  the  putative 
carcinogenic  pathway,  further 
decreasing  the  cancer  risk.  The  basis  for 
the  STEL  is  discussed  further  in  the 
Significance  of  Risk  section,  above. 

The  proposed  standard  allows  a  15- 
minute  exposure  to  125  ppm  as  long  as 
the  employer  complies  with  the  &-houT 
TWA  of  25  ppm.  If  the  health  effects  of 
MC  are  related  to  total  dose  alone, 
without  regard  to  temporal  distribution 
of  that  dose,  an  8-hour  TWA  limit  on 
exposures  will  reduce  the  risk  of  those 
health  effects  by  limiting  the  total  dose 
received.  However,  if  the  effects  from 
exposure  can  be  shown  to  be  greater 
when  the  total  dose  is  received  in  a 
short  period  than  when  it  is  spread  over 
a  longer  period,  an  &-hour  TWA  limit 
alone  might  not  be  adequate  to  reduce 
the  risks.  In  the  event  of  such  a  "dose- 
rate"  relationship  being  established,  a 
STEL  might  be  warranted  as  a 
supplement  to  the  8-hour  TWA  in  order 
to  provide  protection  against  additional 
risk  attributable  to  concentration  of  the 
dose  over  short  periods.  This  "dose- 
rate"  relationship  has  been  established 
for  the  CNS  and  COHb  acute  health 
effects  of  MC.  The  MC  metabolic  dat4 
also  suggests  a  dose  rate  effect  for  the 
carcinogenesis  of  MC.  Because  of  the 
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saturation  of  the  MP"©  pathway 
described  above,  the  putative 
carcinogenic  pathway  becomes 
quantitatively  more  important  at 
exposure  levels  as  low  as  125  ppm.  For 
this  reason,  it  is  prudent  to  minimize  the 
duration  of  exposures  to  MC  at  125  ppm. 
Therefore,  a  STEL  of  125  ppm  for  15 
minutes  duration  has  been  proposed  to 
protect  against  the  dose  rate  effects 
described. 

The  level  of  the  STEL  in  this  proposal, 
five  times  the  PEL,  is  consistent  with  the 
standards  for  other  substances,  such  as 
formaldehyde,  which  was  recently 
promulgated  by  OSHA. 

D.  Exposure  Monitoring:  Paragraph  (d) 

The  proposed  standard  imposes 
monitoring  requirements  pursuant  to 
SecUon  6(b)(7)  of  the  OSH  Act  (29  U.S.C. 
§  655]  which  mandates  that  any 
standard  promulgated  under  section  6(b) 
shalL  where  appropriate,  "provide  for 
monitoring  or  measuring  of  employee 
exposure  at  such  locations  and 
intervals,  and  in  such  manner  as  may  be 
necessary  for  the  protection  of 
employees."  The  purposes  of  requiring 
air  sampling  for  employee  exposure  to 
MC  include:  the  prevention  of 
overexposure  of  employees;  the 
determination  of  the  extent  of  exposure 
at  the  work-site;  the  identification  of  the 
source  of  exposure  to  MC;  and 
collection  of  exposure  data  by  which  the 
employer  can  select  the  proper  control 
methods  to  be  used  and  evaluate  the 
effectiveness  of  the  selected  methods. 
Monitoring  enables  employers  to  meet 
the  legal  obligation  of  the  standard  to 
assure  that  their  employees  are  not 
exposed  to  MC  in  excess  of  the 
prescribed  levels,  and  to  be  able  to 
notify  employees  of  their  exposure 
levels,  as  required  by  section  8(c](3]  of 
the  Act.  In  addition,  collection  of 
exposure  monitoring  data  enables  the 
examining  physician  to  be  informed  of 
employee  exposure  levels. 

Exposure  monitoring  is  also  important 
to  determine  the  level  of  MC  to  which 
employees  are  exposed.  This  determines 
what  other  requirements  of  the  standard 
will  have  to  be  met.  Certain  sections  of 
the  standard  are  triggered  if  an 
employee  is  exposed  above  the  action 
level  and  are  not  required  if  the 
employee  is  not 

The  exposure  monitoring  provisions 
require  the  employer  to  determine  the 
exposure  for  each  employee  exposed  to 
MC.  This  does  not  mean  that  separate 
measurements  for  each  employee  must 
be  taken  but  rather  that  "representative 
employee  exposure"  is  to  be  determined. 
In  some  cases,  that  will  entail 
monitoring  all  exposed  employees.  In 
others,  the  monitoring  of 


"representative"  employees  suffices. 
Samples  must  be  taken  within  the 
employee's  breathing  zone  (also  known 
as  "personal  breathing  zone  samples"  or 
just  "personal  samples").  The  samples 
used  to  determine  whether  the  employee 
is  exposed  above  the  action  level  must 
represent  the  employee's  exposure  to 
airborne  concentrations  of  MC  over  an 
eight-hour  period  without  regard  to  the 
use  of  respirators.  Representative  15- 
minute  short-term  employee  exposures 
are  to  be  determined  on  the  basis  of  one 
or  more  samples  representing  15-minute 
exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  STEL  for  each  shift 
for  each  job  classification  in  each  work 
area.  Here,  too,  respirators  caimot  be  a 
factor.  (See  "Employee  exposure",  as 
defined  in  the  definitions  section).  Full- 
shift  sampling  must  be  conducted  for 
each  )ob  classification  in  each  work 
area.  These  samples  must  consist  of  at 
least  one  sample  representative  of  the 
entire  shift  or  of  consecutive  samples 
taken  over  the  length  of  the  shift. 

Representative  exposure  sampling  is 
permitted  when  there  are  a  number  of 
employees  performing  essentially  the 
same  job  under  the  same  conditions.  For 
these  types  of  situations,  it  may  be 
sufficient  to  monitor  a  fraction  of  such 
employees  in  order  to  obtain  data  that 
are  "representative"  of  the  remaining 
employees.  As  permitted  in  section 
(d)(l)(iv),  representative  personal 
sampling  for  employees  engaged  in 
similar  work  and  exposed  to  similar  MC 
levels  can  be  achieved  by  measuring 
that  member  of  the  exposed  group 
reasonably  expected  to  have  the  highest 
exposure.  This  result  would  then  be 
attributed  to  the  remaining  employees  of 
the  group. 

To  eliminate  unnecessary  monitoring 
and  improve  the  cost-effectiveness  of 
the  standard,  paragraph  (d](l)(iv)  allows 
employers  who  can  dociunent  that 
exposure  levels  are  the  same  for  similar 
operations  in  different  work  shifts 
throughout  the  work  day,  to  sample  only 
the  shift  for  which  the  highest  exposures 
are  expected  to  occur.  This  provision 
does  not  apply  to  initial  monitoring 
requirements.  The  employer  must  be 
able  to  demonstrate  that  employees  on 
the  shifts  who  are  not  monitored,  are  not 
likely  to  have  exposiu'es  higher  than 
those  of  the  shifts  monitored. 

Initial  monitcH'ing  is  required 
(proposed  paragraph  (d)(2))  of  all 
employers  who  have  a  place  of 
employment  covered  under  the  scope  of 
this  standard.  In  addition,  the  proposed 
standard  requires  that  the  initial 
monitoring  be  conducted  within  120 
days  of  the  effective  date  of  the  final 
standard  or  the  introduction  of  MC  to 


the  work  place.  OSHA  believes  that 
within  that  time  employers  will  be  able 
to  either  prepare  objective  data 
exempting  them  from  monitoring 
requiretnents  or  complete  initial 
monitoring. 

To  eliminate  unneeded  requirements, 
proposed  paragraph  (d)(2)(ii)  provides 
that  if  an  employer  has  workplace 
monitoring  data  from  within  one  year 
prior  to  the  effective  date  which 
satisfies  the  proposed  rule,  those  data 
can  be  used  to  satisfy  the  requirements 
of  the  initial  monitoring.  This  provision 
is  designed  to  make  clear  that  OSHA 
does  not  intend  to  require  employers 
who  have  recently  performed 
appropriate  employee  monitoring  to 
conduct  "initial"  monitoring.  The 
employer  would  use  that  monitoring 
data  to  determine  if  periodic  monitoring 
was  required.  If  it  was  required,  the 
recent  monitoring  data  would  indicate 
the  appropriate  frequency  for  that 
monitoring. 

The  results  of  the  initial  monitoring 
represent  the  data  which  would  be  used 
to  determine  when  periodic  monitoring 
would  be  required.  The  requirements  for 
periodic  monitoring  are  presented  in 
proposed  paragraph  (d)(3).  If  exposures 
are  below  the  action  level,  no  further 
monitoring  would  be  required  unless 
processes  or  products  change  which  are 
likely  to  lead  to  higher  exposure.  If  the 
initial  monitoring  results  show  employee 
exposures  at  or  above  the  action  level, 
but  at  or  below  the  PEL,  then  the 
employer  must  repeat  monitoring  for 
these  individuals  every  six  months.  If 
exposures  are  above  the  PEL,  then  the 
employer  must  remonitor  every  three 
months.  If  the  employee's  exposure  is 
above  the  STEL,  the  employer  shall 
repeat  such  monitoring  at  least  every 
three  months.  If.  under  the  terms  of 
proposed  paragraph  (d}(3)(iv).  in 
subsequent  monitoring,  results  indicate 
that  an  employee's  exposure,  as 
determined  by  two  consecutive 
measurements  taken  at  least  seven  days 
apart,  falls  from  above  the  PEL  to 
between  the  PEL  and  action  level,  then 
monitoring  need  only  be  done  every  six 
months,  unless  production  changes  may 
lead  to  higher  exposures.  Similarly, 
when  the  two  consecutive 
measurements  indicate  that  the 
exposure  has  dropped  below  the  action 
level,  further  monitoring  can  be 
discontinued.  OSHA  believes  those 
frequencies,  which  are  similar  to  other 
OSHA  standards  such  as  Ethylene 
Oxide,  are  sufficient. 

OSHA's  proposed  monitoring  of 
employees  whose  exposures  are 
between  the  action  level  and  the  8-hour 
TWA  every  six  months  is  based  on 
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several  factors.  While  these  employees 
have  been  shown  to  be  exposed  to 
levels  of  MC  below  the  B-hour  TWA, 
their  levels  of  exposures  are  not  so  far 
below  the  PEL  that  monitoring  could 
safely  be  discontinued.  Even  minor 
changes  in  engineering  controls  or  work 
practices  could  result  in  exposures 
increasing  to  levels  above  die  PEL 
Remonitoring  on  a  semi-annual  basis 
will  enable  the  employer  to  be  confident 
that  engineering  controls  are  working  or. 
in  the  event  exposures  are  shown  to 
exceed  the  B-hour  TWA,  alert  the 
employer  as  to  the  need  for  additional 
controls. 

The  standard  would  contain  an  8-hour 
TWA,  a  STEL  and  action  level.  The 
interrelationship  between  the  8-hour 
TWA  PEL,  the  STEL,  and  the  action 
level  at  a  given  workplace  would 
determine  the  frequency  with  which 
employers  are  obligated  to  monitor 
employee  exposures  under  proposed 
paragraph  (d)(3).  There  would  be  six 
possible  exposure  scenarios,  or 
combinations  of  8-hour  TWA  and  short- 
term  exposures,  that  would  determine 
the  frequency  of  required  monitoring. 
Table  24  below  lists  these  six  exposure 
scenarios,  along  with  their  monitoring 
frequencies.  As  shown  by  Table  24.  the 
action  level  trigger  largely  determines 
whether  employers  must  monitor 
employees  exposure  to  MC.  The  only 
exception  would  be  the  scenario  in 
which  8-hour  TWA  exposures  are  below 
the  action  level  and  short-term 
exposures  are  above  the  STEL  In  this 
particular  case,  the  existence  of  a  STEL 
would  obligate  employers  to  monitor 
short-term  exposures  four  times  per  year 
at  those  job  locations  where  the  STEL 
was  exceeded,  but  employers  would  not 
be  obligated  to  monitor  8-hour  TWA 
exposures  at  those  job  locations. 

Tabl£  24— Six  Exposure  Scenarios  and 
Their  Associated  Monitoring  Frequencies 


Table  24— Six  Exposure  Scenarios  and 
Their  Associated  Monitoring  Frequen- 
cies—Continued 


naQmrao  Rionnonrig 
Activity 

B««ow  th«  actton  ISMi 
and  at  or  batow  *m 

No  WKXjr  TWA  or  STEL 

STEL 

Betow  tiM  action  laval 

Noe-N3urTWA 

and  abov*  th«  STEL 

monitonng  raquirad; 

monitor  STEL 

axpoauraa  avary  thraa 

monttia. 

At  or  abowa  ttta  action 

Monitor  S^lKiur  TWA 

leva),  al  or  bakw  tia 

axpoauraa  avary  atx 

TWA.  and  al  or  balow 

monttia. 

twSTEL 

At  or  abova  tha  acSon 

Monitor  B-hour  TWA 

lawal.  at  or  batow  tw 

axpoturM  avary  alK 

TWA,  and  abova  tha 

montha  and  monitor 

STEL 

STEL  axpoauraa  avary 

•vaa  montha. 

ExpOSW  BOtnSnO 

Raquirad  Monitoring 
AcSvlly 

Abova  tha  TWA  and  al 

or  batow  t«a  STEL 

Abova  Iha  TWA  and 
abovalhaSTEL 

MonNor  e-hour  TWA 
aiQwauraa  avary  inraa 

Monttor  8-^our  TWA 

axpoauraa  avery  thraa 

OSIiA  recognizes  that  exposures  in 
the  workplace  may  fluctuate.  In  the 
proposed  standard,  changes  in 
production  or  work  practices  which  are 
likely  to  increase  exposure  would  trigger 
the  provision  for  additional  monitoring. 
OSHA  is  concerned  that  this  provision 
does  not  provide  sufficient  guidance  to 
the  employer  for  situations  in  which  the 
exposure  levels  may  increase  without  an 
identifiable  change  in  process  or  work 
practice.  CurrenUy,  the  language  in  the 
proposal  implies  that  any  increase  in 
exposures  from  between  the  action  level 
and  PEL  to  above  the  PEL  or  STEL 
would  prompt  an  increased  frequency  of 
monitonng.  However,  in  order  to 
eliminate  any  confusion  over  the 
application  of  this  provision,  OSHA  is 
considering  the  addition  of  a  provision 
to  clarify  that  a  periodic  exposure 
monitoring  sample  which  demonstrates 
that  an  employee's  exposure  has 
increased  from  below  the  PEL  and  STEL 
to  above  the  PEL  or  STEL  would  trigger 
an  increase  in  the  frequency  of  required 
monitoring  from  6  months  to  3  months. 
This  provision  would  not  impose  an 
additional  monitoring  bimien  on  the 
employer,  but  would  serve  as  a 
clarification  of  the  current  proposed 
requirements.  OSHA  is  soliciting 
comment  as  to  whether  this  provision 
would  be  necessary  and  appropriate  In 
the  final  rule  to  clarify  the  intent  of  the 
provisions  for  changing  the  frequency  of 
monitoring. 

Under  the  terms  of  proposed 
paragraph  (d)(4)  employers  are  allowed 
to  forgo  periodic  monitoring  of 
employees  for  whom  initial  monitoring 
results  indicate  exposure  below  the 
action  level.  Furthermore,  if  periodic 
monitoring  results  Indicate,  by  at  least 
two  consecutive  measurements  taken  at 
least  seven  days  apart,  that  employee 
exposures  are  below  the  action  level, 
the  employer  may  discontinue 
monitoring  for  these  employees.  OSHA 
recognizes  that  monitoring  may  be  a 
time-consuming,  expensive  endeavor 
and  therefore  offers  employers  the 
incentive  of  being  allowed  to 
discontinue  monitoring  for  employees 


whose  sampling  results  indicate 
exposures  below  the  action  level.  In 
addition,  OSHA  anticipates  that 
proposed  paragraph  (d)(4)  will 
encourage  employers  to  keep  exposures 
to  MC  below  the  action  level  and  the 
STEL  in  their  workplaces.  Thus 
employees  would  be  protected  from 
health  hazards  and  employers  could 
save  themselves  the  time  and  expense 
of  monitoring  and  other  applicable 
provisions  of  the  proposed  rule  as  well. 

Employees  are  further  protected,  even 
when  periodic  monitoring  has  ceased, 
because  additional  monitoring  is 
required  by  paragraph  (d)(5){i)  when 
there  has  been  a  process  or  production 
change  or  a  change  in  control 
equipment,  personnel  or  work  practices 
which  may  result  In  new  or  additional 
exposures  to  MC.  Additional  monitoring 
is  also  required  when  the  employer 
suspects  that  changes  at  the  workplace 
will  result  in  new  or  additional  MC 
exposure.  Also,  in  keeping  with  Agency 
policy  favoring  the  use  of  performance- 
oriented  language.  OSHA  has  proposed 
the  additional  monitoring  requirement  in 
general  terms,  instead  of  trying  to  define 
each  and  every  situation  where  the 
employer  must  monitor  for  new  or 
additional  exposures  to  MC 

Paragraph  (d)(5)(ii)  specifically 
requires  additional  monitoring  to  be 
conducted  whenever  spills,  leaks, 
ruptures  or  other  breakdowns  occur. 
Such  occurrences  can  result  in  very  high 
exposures.  After  the  clean-up  of  the  spill 
or  repair  of  the  leak  employers  must 
again  perform  the  "initial"  monitoring 
provided  in  proposed  paragraph  (d)(2)  to 
characterize  the  exposure  for  those 
employees  who  may  be  exposed  at  such 
areas  of  their  worksites.  Such 
remonitoring  provides  one  method  of 
ascertaining  if  proper  corrective 
methods  have  been  instituted  and  if 
employees'  exposures  have  been 
significantly  altered  from  what  they 
were  prior  to  the  leak  or  spill. 

Under  the  terms  of  proposed 
paragraph  (d)(e).  the  employer  is 
required  to  use  monitoring  and 
analytical  methods  which  have  an 
accuracy  (at  a  confidence  level  of  95%) 
of  not  less  than  plus  or  minus  25%  for 
airborne  concentrations  of  MC  and 
within  plus  or  minus  35%  over  airborne 
concentrations  of  MC  at  the  action  level. 
Methods  of  measurement  are  presently 
available  to  delect  MC.  One  such 
method  is  OSHA  method  59  which  is 
accurate  to  0.029  ppm.  Another  method 
is  OSHA  method  80,  which  is  accurate 
to  0.201  ppm.  Copies  of  these  methods 
are  available  from  OSHA.  Sampling  and 
analysis  may  also  be  performed  by 
portable  direct  reading  instruments. 
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real-time  continuous  monitoring 
systems,  passive  dosimeters  or  other 
suitable  methods.  Employers  must  select 
a  monitoring  method  which  meets  the 
accuracy  and  precision  requirements  of 
the  standard  under  the  unique 
conditions  which  exist  at  the  employer's 
worksite. 

Proposed  paragraph  (d](7]  requires 
that  employers  notify  affected 
employees  of  monitoring  results  in 
writing,  either  individually  or  by  posting 
of  results  in  an  appropriate  location 
accessible  to  affected  employees,  within 
15  working  days  after  the  receipt  of  the 
results.  In  addition,  whenever  the  8-hour 
TWA  PEL  or  the  STEL  has  been 
exceeded,  the  written  notification  must 
contain  a  description  of  the  corrective 
action(s]  being  taken  by  the  employer 
that  will  reduce  the  employee's 
workplace  exposure  to  or  below  the  PEL 
and  15  minute  STEL  The  requirement  to 
inform  employees  of  the  corrective 
actions  the  employer  is  going  to  take  to 
reduce  the  exposure  level  to  below  the 
PEL  is  necessary  to  assure  employees 
that  the  employer  is  making  efforts  to 
furnish  them  with  a  safe  and  healthful 
work  environment,  in  accordance  with 
section  8(c](3]  of  the  Act. 

The  employer  is  also  required  to  allow 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  the  employee  exposure 
monitoring.  This  provision  is  required  by 
secUon  8(c)(3)  of  the  Act  (29  U.S.C. 
657(c)(3]).  It  is  provided  for  in  paragraph 
(1)  of  the  proposal,  as  is  discussed  in 
more  detail  below. 

OSHA  solicits  comment  on  the 
proposed  frequency  of  monitoring  and 
any  other  aspects  of  the  proposed 
exposure  monitoring  requirements. 

E.  Regulated  Areas:  Paragraph  (e) 

The  proposal  would  require  employers 
to  establish  a  regulated  area  where 
airborne  exposures  to  MC  exceed  either 
the  8-hour  TWA  PEL  or  the  STEL 
Access  to  the  regulated  area  would  be 
restricted  to  authorized  persons  and  the 
areas  themselves  are  to  be  designated  in 
a  manner  that  adequately  establishes 
and  alerts  employees  of  the  boundaries 
of  the  regulated  areas  and  minimizes  the 
number  of  persons  exposed  to  MC 
within  these  areas.  This  provision 
applies  when  either  the  TWA  PEL  or 
STEL  is  likely  to  be  exceeded,  but  it 
does  not  apply  to  inadvertent  releases 
covered  under  paragraph  (h)  (Emergency 
situations). 

The  purpose  of  a  regulated  area  is  to 
ensure  that  employers  make  employees 
aware  of  the  presence  of  MC  at  levels 
above  the  TWA  PEL  or  STEL  in  the 
workplace  and  to  limit  MC  exposure  to 
as  few  employees  as  possible.  The 


establishment  of  a  regulated  area  is  an 
effective  means  of  limiting  the  risk  of 
exposure  to  substances  known  to  have 
or  suspected  of  having  carcinogenic 
activity  in  humans.  Because  of  the 
serious  nature  of  the  possible  exposure 
and  the  need  of  persons  entering  the 
area  to  be  protected  by  properly  fitted 
personal  protective  equipment,  such  as 
respirators,  the  number  of  persons  given 
access  to  the  area  should  be  limited  to 
only  those  employees  needed  to  do  the 
job. 

In  keeping  with  the  performance 
orientation  of  this  proposed  standard. 
OSHA  has  not  specified  how  employers 
are  to  demarcate  their  regulated  areas. 
Factors  that  the  Agency  believes  are 
appropriate  for  employers  to  consider  in 
determining  how  to  demarcate  their 
areas  include  the  configuration  of  the 
area,  whether  the  regulated  area  is 
permanent,  the  airborne  MC 
concentration,  the  number  of  employees 
in  adjacent  areas,  and  the  period  of  time 
the  area  is  expected  to  have  exposure 
levels  above  tiie  PEL  Permitting 
employers  to  choose  how  to  identify  and 
limit  access  to  regulated  areas  is 
consistent  with  OSHA's  belief  that 
employers  are  in  the  best  position  to 
make  such  a  determination  based  on  the 
specific  conditions  of  their  workplaces. 

OSHA  is  proposing  to  require 
respirators  in  regulated  areas.  As  a 
further  means  of  underscoring  the 
importance  of  keeping  hands  and  mouth 
clean  h^m  contamination  with  MC, 
OSHA  is  soliciting  comment  on  the 
appropriateness  of  prohibiting  the 
following  activities  in  regulated  areas: 
Smoking,  eating,  drinking,  chewing  gum 
or  tobacco  and  applying  cosmetics. 
Because  of  the  health  concerns  for  the 
metabolism  of  MC  to  CO  in  the  body, 
and  the  resulting 

carboxyhemoglobinemia.  OSHA  feels  it 
is  particularly  important  to  exclude 
smoking  (which  also  produces  CO)  from 
regulated  areas.  OSHA  has  prohibited 
the  activities  listed  above  in  the 
proposed  rule  for  cadmium  (55  FR  4052). 

Paragraph  (e)(5)  requires  that  an 
employer  at  a  multi-employer  worksite 
who  establishes  a  regulated  area 
communicate  effectively  the  location 
and  access  restrictions  to  other 
employers  at  the  worksite.  Such 
communication  would  lessen  the 
possibility  that  unauthorized  persons 
would  enter  the  area  or  that  workers  not 
involved  in  MC-related  operations 
would  be  exposed  inadvertently.  OSHA 
would  require  employers  whose 
employees  are  exposed  to  MC  at 
concentrations  above  the  PELs  to  be 
responsible  for  coordination  of  their 
work  with  other  employers  whose 
employees  could  suffer  excessive 


exposure  because  of  their  proximity  to 
the  source  of  expdsure  to  MC. 

The  regulated  area  provision  reflects 
OSHA's  concern  that  the  employees  at 
nearby  sites  be  aware  of  the  existence 
of  the  hazard  and  respect  the  need  to 
remain  outside  of  the  perimeters 
delineated  as  a  regulated  area.  While  - 
this  could  be  accomplished  by  the 
employees  of  the  second  employer 
simply  reading  the  signs  posted  by  the 
first  employer,  this  would  not  assign 
accountability.  If  the  second  employer  is 
aware  of  the  hazards,  then  it  is  the 
responsibility  of  the  second  employer  to 
assure  that  his  employees  do  not  enter 
the  regulated  area  of  the  first  employer 
without  permission  and  proper 
protective  equipment. 

F.  Methods  of  Compliance:  Paragraph  (f) 

The  proposed  standard  would  require 
the  employer  to  reduce  employee 
exposures  to  within  the  permissible  limit 
by  use  of  feasible  engineering  controls 
and  work  practices.  Employers  would  be 
required  to  institute  engineering  controls 
and  work  practices  to  reduce  exposures 
to  the  lowest  feasible  level  even  if  these 
measures,  alone,  would  not  reduce  the 
concentration  of  airborne  MC  below  the 
PEL  The  employer  would  be  required  to 
supplement  these  controls  with 
respirators  to  ensure  that  employees  are 
not  exposed  to  MC  at  levels  above  the 
PEL 

Primary  reliance  on  engineering 
controls  and  work  practices  is 
consistent  with  good  industrial  hygiene 
practice  and  with  the  Agency's 
traditional  adherence  to  a  hierarchy  of 
preferred  controls.  However,  regarding 
this  traditional  hierarchy  of  controls. 
OSHA  published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  on 
February  22. 1983  (48  FR  7473)  to  solicit 
comments  on  methods  of  compliance 
issues.  Among  these  issues  was  OSHA's 
preference  for  the  use  of  engineering 
controls  over  respirators  for  control  of 
employees'  exposures  to  air 
contaminants.  Many  employers  have  felt 
the  need  for  increased  flexibility  in  the 
use  of  respiratory  protection.  Based  on 
data  received  in  response  to  the  ANPR. 
OSHA  published  a  Federal  Register 
notice  on  June  5. 1989,  (54  FR  23991) 
proposing  to  incorporate  additional 
flexibility  in  its  methods  of  compliance 
requirements  by  more  explicitly  setting 
forth  circumstances  under  which 
respiratory  protection  may  be  used  due 
to  the  general  infeasibility  of 
implementing  engineering  controls.  They 
are:  (1)  Dxiring  the  time  necessary  to 
install  feasible  engineering  controls;  (2) 
Where  feasible  engineering  controls 
result  in  only  a  negligible  reduction  in 
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exposures;  (3)  During  emergency,  life 
saving,  recovery  operations,  repair, 
shutdowns  and  field  situations  where 
there  is  a  lack  of  utilities  for 
implementing  engineering  controls:  (4) 
Operations  requiring  added  protection 
where  there  is  a  failure  of  normal 
controls:  and  (5)  Entries  into  unknown 
atmospheres. 

In  addition.  OSHA  requested  public 
comment  on  other  ways  of  allowing  the 
employer  to  place  greater  reliance  on 
the  use  of  respirators  to  protect  workers. 
Specifically,  the  Agency  asked  whether 
it  is  necessary  to  require  all  feasible 
engineering  controls  be  installed  for 
maintenance  activities;  whether 
respirator  use  should  be  permitted  for 
any  work  situation  in  which  the 
hazardous  exposure  is  of  very  brief 
duration  or  at  any  time  to  achieve 
compliance  with  the  STEL  and  whether 
respirator  use  could  be  allowed  in 
instances  where  the  protection  afforded 
by  respirators  was  equal  to,  but  less 
costly  than,  that  provided  by 
engineering  controls.  The  proposal  also 
requested  information  on  whether 
equivalent  protection  for  employees 
could  be  adtieved  by  allowing 
respirator  use  in  lieu  of  engineering 
controls  for  some  substances  while  at 
the  same  time  requiring  employers  who 
choose  this  option  to  do  something 
extra,  such  as  submit  a  written  plan  to 
the  Agency  that  demonstrates  how 
respirators  provide  protection  equal  to 
that  provided  by  feasible  engineering 
controls  in  the  given  work  situation. 
Finally.  OSHA  asked  for  comment  on 
the  appropriateness  of  allowing 
employers  to  comply  with  exposure 
limits  at  all  times  by  any  method  the 
employer  deems  advisable,  an 
allowance  which  would,  in  effect 
abolish  OSHA's  traditional  hierarchy  of 
controls. 

In  this  MC  proposal.  OSHA  would 
require  that  employers  use  engineering 
controls  to  comply  with  the  proposed 
standard,  because  these  controls  would 
reduce  exposure  hazards  in  the  working 
environment  by  removing,  at  least  in 
part,  the  contaminant  from  the  air. 
OSHA  has  found  that  employers  also 
generally  need  to  modify  their  work 
practices  in  order  to  operate  engineering 
controls  effectively.  OSHA  considers 
the  use  of  respirators  to  be  the  least 
satisfactory  approach  to  exposure 
control  because  they  provide  adequate 
protection  only  if  employers  ensure  that 
respirators  are  properly  fitted  and  worn. 
Unlike  engineering  controls  and  work 
practices,  respirators  are  intended  to 
protect  only  the  employees  who  ara 
wearing  tbein  from  a  hazard,  rather  than 
reducing  the  hazard.  Accordingly, 


OSHA  would  permit  reliance  on 
respirators  only  insofar  as  employers 
can  demonstrate  that  the  engineering 
controls  and  work  practices  needed  to 
comply  with  the  P^  are  infeasible. 

There  are  certain  activities  where 
exposures  are  intermittent  in  nature  and 
limited  in  duration,  most  often  those 
involving  maintenance  and  repair 
operations  as  well  as  those  in 
emergency  situations,  where  the  use  of 
engineering  and  work  practice  controls 
to  control  exposure  to  MC  is  not 
feasible.  Where  engineering  controls  are 
not  feasible,  the  employer,  nevertheless, 
has  the  obligation  to  protect  employees. 
This  obligation  may  require  the  use  of 
respiratora  as  a  primary  means  of 
control. 

OSHA  policy  In  the  past  in  this  matter 
has  been  spelled  out  in  the  Respiratory 
Protection  Standard,  29  CFR 
1910.134(a)(1),  which  applies  to  all 
exposures  to  airborne  toxicants,  and  in 
the  Air  Contaminant  Standard  29  CFR 
1910.1000(e).  which  applies  to  e)Cposures 
to  all  substances  listed  in  Table  2^1.  Z- 
2.  and  Z-Z.  This  policy  was  inherent  in 
the  national  consensus  standards  which 
were  adopted  by  OSHA  in  1971, 
purauant  to  section  6(a]  of  the  OSH  Act 
of  1970.  Subsequent  additions  to  Subpart 
Z.  which  were  developed  through 
section  6(b)  rulemaking  proceedings  also 
reflect  OSHA's  determination  that 
employera  must  control  hazards  by 
engineering  controls  and  work  practices 
instead  of  respirators  to  the  extent 
feasible. 

Under  contract  to  OSHA,  CONSAO 
conducted  a  study  (Ex.  15)  that  assessed 
the  type  and  cost  of  engineering  controls 
that  could  be  used  to  meet  the  proposed 
PEL  CONSAD's  suggested  compliance 
strategy,  based  on  a  oost-effectiveness 
approach,  relied  primarily  on  local 
exhaust  ventilation,  supplemented  when 
necessary  with  air  supplied  respirators. 
OSHA's  proposed  standard,  however,  is 
performance-oriented  so  that  any 
combination  of  engineering  controls  or 
work  practices  may  be  applied  to 
achieve  the  PEL  and  in  certain 
circumstances,  firms  may  find  it 
appropriate  to  rely  on  other  measures. 

OSHA  has  described  control 
technologies  in  Section  VL  many  of 
which  have  already  been  Implemented 
in  certain  plants  where  MC  is  used. 
These  control  strategies  include 
magnetic  pumps  and  magnetic  floating 
gauges,  exhausted  lances  for  drum 
filling,  inline  quality  control  sampling 
equipment  chilling  coils  and  dilution 
and  local  exhaust  ventilation  systems. 
OSHA  solicits  informadon  and 
comments  regarding  the  feasibility  and 


effectiveness  of  these  compliance 
strategies. 

Employees'  exposures  also  can  be 
controlled  with  administrative  controls. 
For  example,  one  method  of  controlling 
worker  exposures  to  contaminants  is  by 
scheduling  operations  with  the  highest 
exposures  at  a  time  when  the  fewest 
employees  are  present.  However, 
another  form  of  administrative  control, 
worker  rotation,  would  be  prohibited  by 
OSHA  as  a  compliance  strategy.  Worker 
rotation  rediices  the  extent  of  exposure 
to  individual  employees,  but  increases 
the  number  of  employees  exposed.  Since 
MC  has  been  demonstrated  to  be 
carcinogenic  in  animals  and  is 
suspected  of  being  carcinogenic  to 
humans.  OSHA  would  prohibit  these 
practices,  or  any  other  practice,  which 
would  place  more  employees  at  risk. 
Since  no  threshold  has  been 
demonstrated  for  the  carcinogenic 
action  of  MC.  it  is  prudent  public  health 
practice  to  limit  the  number  of  workers 
exposed  at  any  concentration.  This 
policy  is  consistent  with  language  in 
other  recently  proposed  OSHA 
standards,  such  as  1.3- butadiene  (55  FR 
32738,  August  10, 1990)  and  cadmium  (55 
FR  4052.  February  6, 1990). 

Paragraph  (f)(2)  requires  employers 
who  experience  exposure  in  their  work 
places  above  the  PELs  to  establish  and 
implement  a  written  compliance 
program  which  describes  the 
methodology  to  be  used  to  reduce 
employee  exposure  to  or  below  the  PELs 
within  their  workplaces.  No  written 
compliance  program  is  required  if  the 
exposure  levels  are  already  below  the 
PELs.  The  written  plan  must  describe 
the  feasible  engineering  and  work 
practice  controls  to  be  implemented, 
describe  any  respiratory  protection 
needed  to  get  exposure  below  the  PELs 
and  include  a  schedule  for 
implementation.  The  plan  would  be 
furnished  upon  request  for  examination 
and  copying  to  OSHA.  NIOSH,  and 
affected  employees  or  their 
representatives.  Once  a  workplace  is  in 
compliance  with  the  standard,  the 
written  compliance  plan  need  not  be 
updated.  If  exposures  later  increase  over 
the  PELs,  however,  an  update  must  be 
prepared.  The  tvritten  compliance  plans 
are  to  be  revised  as  appropriate. 
Circumstances  requiring  revision  of  the 
compliance  plan  may  include  a  change 
in  controls  or  substantially  different 
exposure  conditions. 

G.  Respiratory  Protection  and  Other 
Protective  Clothing  and  Equipment; 
Paragraph  (g) 

Respiratory  Protection:  When 
engineering  controls  and  work  practices 
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cannot  reduce  employee  exposure  to  MC 
to  below  the  PELs,  the  employer  must 
protect  employees'  health  by  the  use  of 
respirators.  Specifically,  respirators 
must  be  used  while  feasible  engineering 
and  work  practices  controls  are  being 
installed,  in  work  operations  such  as 
maintenance  and  repair  where 
engineering  and  work  practice  control 
are  infeasible  and  exposures  are 
intermittent  and  limited  in  duration, 
where  feasible  engineering  and  work 
practice  controls  are  not  yet  sufficient  to 
reduce  exposures  below  the  PELs,  in 
regulated  areas  and  in  emergencies. 
These  limitations  on  the  required  use  of 
respirators  are  consistent  with  the 
requirements  of  other  OSHA  health 
standards  (e.g.  asbestos,  1910.1001; 
ethylene  oxide  1910.1047;  benzene, 
1910.1028)  and  with  good  industrial 
hygiene  practice.  They  reflect  OSHA's 
determination,  as  detailed  in  the 
preceding  section  on  methods  of 
compliance,  that  respirators  are 
inherently  less  reliable  than  engineering 
and  work  practice  controls.  OSHA  has 
proposed,  therefore,  to  allow  reliance  on 
respirators  to  control  exposures  above 
the  PEL  only  in  designated  situations. 

The  proposal  requires  employers  to 
provide  respirators  at  no  cost  to  the 
employee  and  to  ensure  that  employees 
use  the  respirators  properly.  OSHA 
views  this  allocation  of  costs  as 
necessary  to  effectuate  the  purposes  of 
the  Act.  This  requirement  would  make 
explicit  an  Agency  position  which  has 
long  been  implicit  in  the  promulgation  of 
health  standards  under  section  e(b)  of 
the  Act. 

The  proposal  also  contains  a  table 
(Table  1]  listing  the  types  of  respiratory 
protection  to  be  provided  based  on 
airborne  concentrations  of  MC  in  the 
workplace.  The  respirator  selection 
table  is  consistent  with  OSHA's 
experience  of  the  performance 
capabihties  of  the  various  types  of 
respirators  available.  Employers  would 
be  allowed  to  provide  respirators  with  a 
higher  level  of  protection  in  lower 
concentrations  of  MC. 

With  the  exception  of  emergency 
escape  situations,  OSHA  is  not  allowing 
the  use  of  air-purifying  respirators. 
NIOSH  performed  a  respirator  cartridge 
breakthrough  study  with  MC  (Ex.  7-242) 
which  showed  breakthrough  times  of 
approximately  40  minutes  for  cartridges 
exposed  to  15  ppm  MC.  Because  of  the 
short  service  hfe  of  cartridges,  NIOSH 
does  not  recommend  the  use  of  air- 
purifying  respirators  for  MC.  Since  the 
useful  service  life  of  cartridges  for  MC 
are  too  short  to  provide  an  adequate 
margin  of  safety,  OSHA  is  proposing 
that  only  supplied  air  respirators  be 


allowed  for  use  during  exposure  to  MC 
above  the  PELs,  with  the  exception  of 
emergency  escape,  during  which  gas 
masks  with  organic  vapor  canisters  are 
allowed.  These  canisters  must  be 
replaced  after  any  emergency  use. 

NIOSH  intends  to  further  study  the 
breakthrough  characteristics  of  MC  in 
organic  vapor  cartridges  and  canisters 
in  order  to  better  assess  the  ability  of 
filter  respirators  to  protect  MC-exposed 
employees.  NIOSH  expects  to  have  this 
study  completed  in  time  to  be 
considered  during  this  rulemaking. 
OSHA  will  closely  observe  NIOSH's 
progress  on  this  matter  and  make 
bvailable  any  information  gathered 
during  the  rulemaking  process. 

Under  proposed  paragraph  (g)(2), 
employers  shall  select  respirators  from 
those  certified  as  being  acceptable  for 
protection  against  MC  exposure  by  the 
Mine  Safety  and  Health  Administration 
(MSHA)  and  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  under  the  provisions  of  30  CFR 
part  11.  NIOSH  has  proposed  the 
revision  of  the  30  CFR  part  11  respirator 
certification  requirements  (52  FR  32401) 
and  their  repromulgation  as  42  CFR  part 
84.  OSHA  is  reviewing  the  NIOSH 
proposed  respirator  certification 
changes,  and  will  be  following  the 
progress  of  the  NIOSH's  rulemaking  on 
respirator  certification. 

Under  proposed  paragraph  (g)(3), 
whenever  respirator  use  is  permitted 
uncer  the  proposal  to  control  exposures 
to  MC,  the  employer  must  implement  a 
comprehensive  respiratory  protection 
program.  The  protection  program  must 
include  the  elements  set  forth  in  the 
general  respiratory  protection  standard. 
29  CFR  1910.134.  which  contains  basic 
requirements  for  proper  selection,  fit. 
use,  training  of  employees,  cleaning,  and 
maintenance  of  respirators.  For 
employers  to  ensure  that  employees  use 
respirators  properly,  OSHA  has  found 
that  the  employees  need  to  understand 
the  respirator's  limits  and  the  hazard  it 
is  protecting  against  in  order  to 
appreciate  why  specific  requirements 
must  be  followed  when  respirators  are 
used. 

OSHA  is  currently  revising  its  general 
respiratory  protection  standard,  and  will 
be  updating  and  expanding  the  current 
29  CFR  1910.134  provisions  to  account 
for  advances  in  respiratory  protection, 
fit  testing  and  selection,  and  other 
changes  in  respiratory  protection 
practices  since  the  current  standard  was 
adopted  in  1971.  Since  the  respiratory 
protection  revision  rulemaking  and  the 
MC  standard  revision  are  taking  place 
concurrently.  OSHA  is  utilizing  the 
respiratory  experience  gained  during  the 


revision  of  29  CFR  1910.134  in  preparing 
the  respirator  provisions  of  this  MC 
proposal.  OSHA  requests  comments  on 
all  of  the  respirator  provisions  in  the 
proposal  and  their  effects  on  the  use  of 
respirators  to  control  exposures  to  MC. 

Under  the  terms  of  proposed 
paragraph  (g)(4).  employers  shall  permit 
employees  to  leave  the  regulated  area  to 
readjust  the  respirator  facepiece  to  their 
faces  for  proper  fit.  Employees  are  also 
permitted  to  leave  the  regulated  area  to 
wash  their  faces  to  avoid  potential  skin 
irritation  associated  with  respirator  use. 

Proposed  paragraph  (g)(5)  requires 
initial  and  annual  respirator  fit  testing 
when  negative  pressure  respirators  are 
used.  A  negative  pressure  is  created 
within  the  facepiece  of  a  properly  fitted 
respirator  when  the  wearer  inhales.  A 
poorly  fitted  respirator  allows 
contaminated  workplace  air  to  enter  the 
facepiece  through  gaps  and  leaks  in  the 
seal  between  the  face  and  the  facepiece. 
Employers  will  be  required  to  perform  fit 
testing  in  accordance  with  29  CFR 
1910.134.  Qualitative  fit  testing  has  been 
validated  by  Los  Alamos  National 
Laboratory.  DuPont.  and  3M  for 
protection  factors  of  10  times  the  8-hour 
TWA,  with  quantitative  fit  testing 
required  for  higher  concentrations.  This 
standard  would  allow  the  use  of 
qualitative  fit  testing  for  respirators  up 
to  an  exposure  level  of  250  ppm  of  MC 
(protection  factor  of  10X25  ppm =250 
ppm).  In  order  to  use  respirators  in  areas 
that  require  higher  protection  factors, 
quantitative  fit  testing  must  be  used. 

Proposed  paragraph  (g)(5)(iii)  requires 
that  fit  testing  follow  the  protocols  in 
appendix  C.  Where  quantitative  fit 
testing  is  used,  appendix  C  provides  that 
a  fit  factor  of  10  times  the  assigned 
protection  factor  for  that  class  of 
respirator  must  be  achieved  during  the 
fit  test.  For  example,  if  the  assigned 
protection  factor  is  10,  a  fit  factor  of  100 
must  be  obtained.  These  fit  factor  levels 
are  easily  obtainable  with  tight  fitting 
respirators  that  properly  fit  the 
employee.  Respirator  fit  testing  is 
conducted  in  a  laboratory  setting,  and 
experience  with  fit  testing  has  shown 
that  the  quantitative  fit  factors 
measured  in  the  test  booth  do  not 
directly  translate  to  those  that  would  be 
achieved  consistently  in  the  workplace. 
Therefore,  the  proposal  requires  that  fit 
factors  of  10  times  the  assigned 
protection  factor  be  obtained  during 
quantitative  fit  testing  to  better  assure 
that  the  required  levels  of  protection 
will  be  achieved  under  actual  use 
conditions.  Obtaining  a  proper  fit  for 
each  employee  may  require  the 
employer  to  provide  two  to  three 
different  sizes  and  types  of  masks  so 
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that  an  employee  can  select  the  most 
comfortable  respirator  having  a 
facepiece  with  the  least  leakage  around 
the  face  seal.  After  the  fit  testing  has 
been  completed,  the  employer  shall 
provide  and  assure  that  the  employee 
wears  the  respirator  that  provides  the 
appropriate  protection  according  to  the 
fit  test  results. 

Once  the  proper  respirator  has  been 
selected,  a  simple  facepiece  seal  fit 
check  performed  at  the  start  of  each 
shift  by  each  employee  wearing  a  tight 
fitting  respirator  can  meet  the  objective 
of  demonstrating  that  a  proper  facepiece 
seal  is  being  obtained.  This  test,  which 
is  required  by  1910.134  (e)(5)(i).  can  be 
either  a  positive  pressure  fit  check,  in 
which  the  exhalation  valve  is  closed  and 
the  wearer  exhales  into  the  facepiece  to 
produce  a  positive  pressure,  or  a 
negative  pressure  fit  check,  in  which  the 
inlet  is  closed  and  the  wearer  inhales  so 
that  the  facepiece  collapses  slightly. 
Employees  must  receive  training  to 
perform  this  test  properly. 

Proposed  paragraph  (g)(6)  requires 
that  employers  provide  and  ensure  the 
use  of  the  appropriate  protective 
clothing  and  equipment.  Protective 
clothing  used  during  exposure  to  MC, 
such  as  gloves  or  aprons,  must  be 
resistant  to  MC.  It  is  the  responsibility 
of  the  employer  to  provide  protective 
clothing  and  equipment  at  no  cost  to  the 
employee  and  to  launder,  repair,  replace 
and  safely  dispose  of  that  clothing  and 
equipment.  The  proposal  is  sufficiently 
performance-oriented  to  allow  the 
employer  enough  flexibility  to  provide 
only  the  protective  clothing  and 
equipment  necessary  to  protect 
employees  in  each  particular  work 
operation  from  the  MC  exposure 
encountered. 

OSHA  is  aware  that  many  employees 
may  be  splashed  with  MC  in  the  course 
of  occupational  exposure.  As  noted  in 
the  Health  Effects  section,  above, 
"contact  with  liquid  MC  is  accompanied 
by  an  intense  burning  sensation  after  a 
few  minutes."  Therefore  the  Agency  is 
considering  whether  the  proposed  rule 
for  MC  should  include  requirements  for 
quick-drench  showers  and  eye-wash 
facilities  to  protect  employees  from  the 
potentially  serious  acute  health  effects 
of  MC  splashes. 

When  a  worker  is  splashed  with  MC. 
the  severity  of  the  reaction  is 
determined  by  the  concentration  of  MC 
and  the  length  of  time  it  remains  in 
contact  with  the  skin  or  eyes.  The 
hazard  would  be  reduced  by  removing 
the  MC  from  the  employee's  skin  or  eyes 
and  by  diluting  the  MC  concentration  on 
the  employee's  skin  or  clothing.  Quick- 
drench  showers  that  could  drench  an 
affected  employee  with  piped-in  water 


applied  with  force,  and  eye-wash 
facilities  that  could  flush  eyes 
repeatedly  with  a  great  amount  of 
water,  are  already  required  in  the  OSHA 
health  standard  for  formaldehyde  (29 
CFR  1910.1048(1)).  In  addition,  the  health 
standards  for  l,2-dibromo-3- 
chloropropane  (29  CFR  1910.1044(1)), 
acrj'lonitrile  (29  CFR  1910.1045(m))  and 
ethylene  oxide  (29  CFR  1910.1047 
(appendix  A))  provide  for  wash  and 
shower  facilities  to  protect  employees' 
eyes  and  skin  from  hazards.  OSHA 
discusses  its  concerns  regarding  eye  and 
skin  effects,  gives  notice  that  hygiene 
facilities  may  be  needed  to  protect 
employees  from  those  effects  and 
requests  pertinent  information  in  Issue 
38,  above, 

11.  Emergency  Situations:  Paragraph  (h) 

Paragraph  (h)  of  OSHA's  proposed 
rule  for  MC  requires  that  employers 
develop  written  plans  for  emergency 
situations  and  that  appropriate  portions 
of  the  plan  be  implemented  in  the  event 
of  an  emergency.  The  plan  must  contain 
a  requirement  that  employees  engaged 
in  correcting  an  emergency  situation  be 
provided  with  appropriate  personal 
protective  equipment,  such  as 
respiratory  protection.  Employers  must 
also  be  prepared  to  alert  employees  to 
evacuate  the  workplace  in  the  event  of 
an  emergency.  The  performance- 
oriented  language  of  the  proposed 
paragraph  will  give  employers  the 
flexibility  to  choose  any  effective 
method  of  alerting  emplo^'ocs,  including 
communications  systems,  voice 
communication,  or  a  bell  or  other  alarm. 

OSHA  is  proposing  specific  provisions 
for  emergency  situations  because  of  the 
potential  adverse  health  effects 
associated  with  high  MC  exposures.  To 
clarify  that  the  intent  of  this  provision  is 
to  protect  employees  from  unexpected 
and  substantial  releases  of  MC,  OSHA 
has  defined  "Emergency"  as  "an 
occurrence  such  as,  but  not  limited  to, 
equipment  failure,  rupture  of  containers, 
or  failure  of  control  equipment  that  may 
result  in  an  unexpected  significant 
release  of  MC."  The  types  of  emergency 
situations  which  may  be  encountered 
are  those  which  require  securing 
internal  or  external  emergency  services 
such  as  rescue,  fire,  or  emergency 
medical  services.  OSHA  recognizes  that 
not  all  sudden  releases  constitute 
emergencies.  For  example,  the 
accidental  breaking  of  a  sampling 
syringe  containing  a  minute  amount  of 
MC  would  not  normally  be  regarded  as 
an  emergency.  On  the  other  hand. 
failure  of  a  valve  on  a  reaction  vessel 
under  pressure  or  failure  of  a  safety 
relief  valve  would  definitely  constitute 
an  emergency. 


OSHA  beheves  that  compliance  with 
these  requirements  will  ensure  that 
affected  employees  are  substantially 
protected  against  exposures  which  arise 
in  emergency  situations. 

/.  Medical  Surveillance:  Paragraph  (i) 

Section  6(b)(7)  of  the  OSH  Act 
requires  that,  where  appropriate, 
occupational  health  standards  shall 
prescribe  the  type  and  frequency  of 
medical  exams  or  other  tests  to  be  made 
available,  by  the  employer  or  at  his  cost, 
to  exposed  employees  in  order  to 
determine  if  the  employee's  health  is 
adversely  a^ected  by  exposure  to 
workplace  hazards. 

The  purpose  of  the  medical 
surveillance  program  for  MC  is  four-fold; 

(1)  To  determine  if  an  individual  can 
be  exposed  to  the  concentration  of  MC 
present  in  his  or  her  workplace  without 
experiencing  adverse  health  effects; 

(2)  To  detect,  to  the  extent  possible, 
early  or  mild  clinical  conditions  due  to 
MC  exposure  so  that  appropriate 
preventative  measures  can  be  taken; 

(3)  To  diagnose  any  occupational 
diseases  that  occur  as  the  result  of  MC 
exposure;  and 

(4)  To  determine  the  employee's 
fitness  to  use  respiratory  protective 
equipment  if  his  or  her  exposure  levels 
exceed  either  the  PEL  or  STEL 

The  most  serious  health  effect 
expected  from  MC  exposure  is  cancer. 
While  the  medical  surveillance  program 
proposed  cannot  detect  MC-induced 
cancer  at  a  preneoplastic  stage.  OSHA 
anticipates  that,  as  in  the  past,  methods 
for  early  detection  and  treatments 
leading  to  increased  survival  rates  will 
continue  to  evolve.  It  is  also  not 
presently  possible  to  identify  all 
diseases  that  may  be  associated  with 
exposure  to  MC,  so  the  level  of 
protection  afforded  the  worker  by  the 
proposed  standard  cannot  be  predicted 
with  any  certainty.  Thus,  an  important 
goal  of  the  medical  surveillance  program 
is  to  provide  information  on  the 
adequacy  of  the  proposed  PELs  for  MC. 

Proposed  paragraph  (i)(l)  specifies  the 
circumstances  under  which  employers 
must  provide  medical  surveillance  for 
employees  exposed  to  MC.  OSHA 
proposes  to  require  that  employers 
institute  a  medical  surveillance  program 
for  all  employees  exposed  to  MC  at  or 
above  the  action  level  for  30  days  or 
more  in  a  year.  Medical  surveillance 
would  be  made  available  to  employees 
exposed  to  MC  for  at  least  10  days  a 
year,  if  their  exposure  exceeds  either  of 
the  permissible  exposure  limits. 
Appropriate  surveillance  would  also  be 
required  to  be  made  available  for 
employees  exposed  in  an  emergency 
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regardless  of  the  airborne 
concentrations  of  MC  normally  present 
in  the  workplace.  Including  such 
employees  within  the  medical 
surveillance  program  ensiu^s  that 
employees,  for  whom  medical 
surveillance  will  be  of  the  greatest 
benefit,  will  be  offered  the  opportunity 
to  participate. 

Inclusion  of  a  cut-off  based  on 
duration  of  exposure  recognizes  that  the 
most  serious  diseases  associated  with 
MC  exposure  are  chronic  diseases,  so 
that  employees  exposed  for  only  a  few 
days  in  a  year  will  be  at  much  lower  risk 
of  developing  MC-related  disease. 
Employers  would  be  able  to  focus 
valuable  medical  surveillance  resources 
on  high-risk  employees.  OSHA  believes 
that  the  limits  placed  on  medical 
surveillance  by  these  cutoffs,  based  both 
on  exposure  level  and  on  the  number  of 
days  an  employee  is  exposed  to  MC.  are 
reasonable  and  an  administratively 
convenient  way  to  provide  medical 
surveillance  benefits  to  MC-exposed 
workers.  The  proposed  cut-offs  are  also 
consistent  with  the  approach  taken  in 
the  promulgated  Benzene  rule  (29  CFR 
1910.1028). 

In  contrast,  medical  examinations  for 
emergencies  are  not  triggered  by 
airborne  concentrations  routinely  found 
in  a  workplace.  Where  very  large 
amounts  of  materials  are  kept  in  a 
sealed  system,  routine  exposure  may  be 
essentially  zera  However,  rupture  of  the 
container  might  result  in  catastrophe. 
Thus,  employers  who  have  identified 
that  they  have  operations  where  there  is 
a  potential  for  an  emergency  involving 
MC  must  take  necessary  actions  to 
assure  that,  in  the  event  an  emergency 
occurs,  facilities  will  be  available  and 
medical  assistance  by  professionals 
knowledgeable  about  the  toxic  effects  of 
MC  will  be  rendered  to  exposure  victims 
promptly. 

The  most  severe  acute  effects  of  MC 
(narcosis,  skin  and  eye  bums  at  high 
concentrations)  are  essentially 
reversible,  even  at  near  fatal  exposures. 
Of  course,  any  acute  effects,  such  as 
skin  bums,  narcosis  or  eye  irritation, 
observed  in  an  employee  exposed  to  MC 
should  be  treated. 

Employees  exposed  above  the  PELs 
must  wear  respirators.  Should  the 
respirator  fail  or  not  be  worn  as 
prescribed,  the  employee  may  be  placed 
at  higher  risk.  Thus,  enhanced 
surveillance  based  on  level  of  exposure 
is  a  reasonable  allocation  of  scarce 
medical  resources.  Employers  would 
also  be  required  to  have  a  physician 
provide  a  written  opinion  establishing 
the  fitness  of  any  employee  likely  to  be 
required  to  wear  a  respirator,  regardless 
of  the  number  of  days  for  which 


respirator  use  is  anticipated.  This 
determination  would  be  required  before 
respirator  use  was  implemented  and 
annually  thereafter. 

Under  proposed  paragraph  (i)(2),  and 
consistent  with  other  recently 
promulgated  standards,  including 
Benzene  (29  CFR  1910.1028)  and 
Formaldehyde  (29  CFR  1910.1048), 
OSHA  is  proposing  that  all  medical 
procedures  be  performed  by  or  under  - 
the  8uper\'ision  of  a  licensed  physician. 
Cleariy,  a  licensed  physician  is  the 
appropriate  person  to  supervise  and 
evaluate  a  medical  examination. 
However,  certain  parts  of  the  required 
examination,  such  as  recording  the 
medical  history  and  drawing  blood  for 
blood  tests,  do  not  necessarily  require 
the  physician's  expertise  and  these  may 
be  conducted  by  other  suitably  qualified 
health  care  personnel  under  the 
supervision  of  the  physician. 

The  proposed  requirement  that 
examinations  are  to  be  offered  without 
cost  to  the  employee  and  given  at  a 
reasonable  time  and  place  and  without 
loss  of  pay  is  necessary  to  ensure  that 
employees  will  participate  in  the 
medical  surveillance  program.  This 
provision  is  also  consistent  with  other 
OSHA  health  standards  and  with 
provisions  contained  in  the  OSH  Act. 

Under  proposed  paragraph  (i)(3), 
medical  examinations  and  consultations 
would  be  provided  to  employees 
covered  by  paragraph  (i)  as  follows: 
before  their  initial  assignment  to  work  in 
an  area  where  they  would  be  exposed  to 
MC  or  within  180  days  of  the  effective 
date  of  the  MC  standard,  annually 
thereafter,  upon  termination  of 
employment  or  reassignment  to  an  area 
where  they  are  no  longer  exposed  to  MC 
at  airborne  concentrations  at  or 
exceeding  the  action  level,  and  at 
frequencies  other  than  the  above  when 
recommended  by  the  examining 
physician. 

OSHA's  requirement  for  a 
preplacement  examination  is  intended 
to  achieve  the  objective  of  determining 
if  an  individual  will  be  able  to  work 
with  the  given  MC  exposure  without 
adverse  effects.  It  also  serves  the  useful 
function  of  estabUshing  a  general  health 
baseline  for  future  reference. 

OSHA  is  considering  adding  a 
provision  in  the  final  rule  giving  credit  to 
employers  for  medical  examinations 
performed  within  one  year  prior  to  the 
effective  date  of  the  standard  to  fulfill 
the  requirements  for  the  initial  medical 
examination.  Employers  would  then  be 
required  to  offer  successive  yearly 
exams  at  least  within  one  year  of  the 
credited  exam.  OSHA  is  requesting 
public  comment  on  the  usefulness  of 


including  a  provision  of  this  type  in  the 
final  rule. 

The  main  goal  of  periodic  medical 
surveillance  for  workers  is  to  detect 
adverse  health  effects  at  an  early,  and 
potentially  still  reversible  stage.  Routine 
screening,  occupational  and  medical 
histories,  and  physical  examinations 
must  be  offered  annually  for  all 
employees  eligible  to  participate.  The 
interval  proposed  is  consistent  with 
other  OSHA  health  standards.  Based  on 
OSHA's  experience  with  these  other 
standards,  the  Agency  believes  that 
annual  siu^eillance  would  strike  a 
proper  balance  between  the  need  to 
diagnose  health  effects,  such  as  cancer, 
at  an  early  stage,  increasing  the 
possibility  of  remission  through  medical 
intervention,  and  the  hmited  number  of 
cases  Ukely  to  be  identified  through  the 
surveillance  program. 

To  assure  that  no  employee 
terminates  employment  while  carrying 
an  active,  but  undiagnosed,  disease, 
OSHA  is  proposing  to  require  that  the 
employer  offer  a  medical  examination  to 
employees  when  their  employment  is 
terminated  or  when  employees  are 
transferred  to  an  area  where  they  would 
no  longer  remain  eligible  for 
surveillance.  OSHA  has  some  concern 
that  this  may  not  be  wholly  adequate  for 
identifying  cancer  in  high  risk 
employees.  Therefore,  the  Agency 
requests  public  comment  on  whether 
continued  annual  surveillance  should  be 
offered  to  employees  who  have  left 
employment,  retired,  or  transferred  to 
other  areas  within  the  employer's 
operations. 

OSHA  is  also  considering  the 
possibility  of  expanding  the  proposed 
medical  surveillance  to  include  retirees 
and  presently  employed  workers  who 
were  formerly  exposed  to  MC  in 
previous  jobs.  Such  an  a{iproach  would 
be  consistent  with  the  requirement  in 
the  Benzene  standard  (29  CFR  1910.1028) 
which  makes  medical  surveillance 
available  to  employees  who  were 
exposed  to  greater  than  10  ppm  of 
benzene  (the  former  standaird)  for  30  or 
more  days  in  a  year  prior  to  the  effective 
date  of  the  standard,  when  such 
exposures  occurred  while  the  employee 
worked  for  his  or  her  current  employer. 
OSHA  is  seeking  comments  from  the 
public  on  whether  an  expanded  medical 
surveillance  program  should  be  included 
in  the  final  rule  and  whether  any 
limitations  should  be  imposed  on 
participation  in  such  a  program. 

Proposed  paragraph  {i)(4)  sets  the 
content  for  a  medical  examination.  The 
medical  evaluation  would  include  a 
detailed  work  and  medical  history  with 
special  emphasis  on  neurological 
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symptoms,  mental  status  and  cardiac 
health.  This  information,  collected  in  the 
initial  exam,  would  assist  the  physician 
in  identifying  pre-existing  conditions 
that  might  place  the  employee  at 
increased  risk  when  exposed  to  MC.  It 
also  establishes  a  health  baseline  for 
future  monitoring.  In  subsequent  annual 
evaluations,  changes  in  neurological 
symptoms,  mental  status  or  cardiac 
health,  in  combination  with  laboratory 
analyses  and  information  on  exposure 
history,  may  provide  early  warnings  of 
MC  toxicity. 

Laboratory  surveillance  of  employees 
exposed  to  MC  would  include  post  shift 
carboxyhemoglobin  tests  and  complete 
blood  count.  Because  carbon  monoxide 
(CO)  is  a  metaboHte  of  MC,  annual  post- 
shift  carboxyhemoglobin  (COHb)  tests 
would  be  required  for  workers  exposed 
to  MC.  COHb  levels  greater  than  3%  can 
exacerbate  angina  symptoms,  decrease 
exercise  tolerance  and  increase  risks  for 
myocardial  infarctions  (heart  attacks)  in 
susceptible  individuals.  COHb 
concentrations  can  also  be  used  as  a 
rough  estimate  of  worker  exposure  to 
MC  (taking  into  consideration  smoking 
behavior  and  other  CO  sources)  to 
corroborate  personal  MC  monitoring 
measurements. 

Complete  blood  count  would  be  used 
to  determine  whether  an  individual  is 
anemic  or  has  an  impaired  oxygen 
carrying  capacity,  and  therefore  at 
greater  risk  for  adverse  health  effects, 
such  as  heart  attacks,  resulting  from 
MC-induced  carboxyhemoglobinemia. 

Because  of  the  production  of  CO  as  a 
result  of  MC  metabolism  and  the 
epidemiological  association  of  solvent 
exposure  and  miscarriage,  OSHA  is 
proposing  to  require  inclusion  of  an 
assessment  of  the  reproductive  health  of 
interested  employees,  especially 
women.  CO  has  been  identified  as  a  risk 
factor  for  low  birth  weight  babies  and 
fetal  abnormalities  (Exs.  7-200,  7-201). 
Epidemiological  evidence  has  suggested 
a  relationship  between  occupational 
exposure  to  solvents,  including  MC.  and 
miscarriages  (Ex.  7-199).  For  these 
reasons,  the  possibility  of  adverse 
reproductive  health  effects  should  be 
assessed  by  the  physician. 

The  extent  and  the  type  of  service  to 
be  made  available  to  employees  who 
are  concerned  about  their  reproductive 
health  would  be  determined  by  the 
examining  physician  so  that  affected 
employees  can  benefit  from  new 
technological  developments  and  the 
responsible  physician  can  provide 
services  appropriate  to  the  risk  to  the 
concerned  individual.  ^ 

In  the  comments  received  subsequent 
to  publication  of  the  ANPR  for  MC  (Exs. 
10-3. 10-10, 10-28).  several  industrial 


sources  indicated  that  urine  analysis, 
liver  function  tests  and  chest  X-rays  are 
commonly  performed  as  part  of  the 
medical  surveillance  programs  of  these 
companies.  OSHA  has  found  no  medical 
justification  for  annual  urine  analysis  or 
chest  X-ray  which  is  specific  for 
detection  of  MC-related  health  effects. 
Liver  fimction  tests  have  also  been 
evaluated  for  inclusion  as  a  requirement 
in  the  medical  surveillance  provision. 
Animal  studies  and  human  clinical 
studies  show  an  association  between 
chronic  MC  exposure  and  some 
indications  of  liver  toxicity.  However, 
this  association  is  only  apparent  after 
high  doses  of  MC  for  prolonged  periods 
of  time.  The  changes  in  liver  function 
test  parameters  are  not  consistent  in  the 
human  clinical  studies  and  not  specific 
or  unique  to  MC  exposure.  Therefore. 
OSHA  sees  no  diagnostic  value  to 
requiring  annual  laboratory  analysis  of 
the  liver  function  parameters  at  this 
time.  OSHA  specifically  seeks  comment 
on  the  appropriateness  of  the  three  tests 
described  above,  that  have  not  been 
included  in  the  medical  surveillance 
provisions  of  the  proposal.  The  Agency 
also  seeks  medical  evidence  pertinent  to 
determining  if  those  or  other  tests 
should  be  incorporated  into  the  final 
rule  for  MC. 

Proposed  paragraph  (i)(5)  allows  the 
medical  surveillance  examination  to  be 
expanded  to  include  any  additional 
tests,  examinations,  consultations  or 
referrals  deemed  necessary  by  the 
examining  physician.  This  requirement 
is  provided  to  ensure  that  adequate 
fiexibiUty  is  incorporated  into  the 
standard,  so  that  any  occupational 
diseases  due  to  MC  exposure  are 
adequately  diagnosed  and  treated. 

Under  proposed  paragraph  (i)(6), 
employers  would  be  required  to  provide 
the  examining  physician,  and  any 
specialist  involved,  with  the  information 
needed  to  assure  that  they  will  be 
adequately  informed  to  reach  a  medical 
determination.  OSHA  is  proposing  that 
the  employer  provide  the  physician  or 
specialist  with  a  copy  of  the  standard 
and  all  relevant  appendices.  The 
employer  would  also  be  required  to 
supply  the  physician  with  information 
from  any  previous  medical 
examinations,  not  otherwise  available 
to  the  examining  physician  or  specialist. 

Proposed  paragraph  (i)(6)  also 
requires  employers  to  supply  the  results 
of  exposure  monitoring  and  information 
on  any  personal  protective  equipment 
and  respiratory  protection  used,  or  to  be 
used,  by  the  employee  to  the  physician 
responsible  for  medical  surveillance.  A 
well-documented  exposure  history 
assists  the  physician  in  determining  if  a 
disease  that  is  observed  may  be  related 


to  MC  exposure,  and  it  helps  the 
physician  to  determine  if  any 
restrictions  should  be  placed  on  the 
employee's  occupational  exposure  to 
MC  based  on  medical  findings.  For 
employees  exposed  during  emergencies, 
the  employer  would  be  required  to 
supply  the  physician  with  a  description 
of  the  emergency  and  exposure  levels 
encountered  by  the  employee  during  the 
emergency.  This  information  would 
assist  the  physician  in  determining  if  an 
employee  is  likely  to  be  at  risk  of 
harmful  effects  from  acute  MC  exposure. 

Proposed  paragraph  (i)(7)  requires 
employers  to  obtain  from  the  examining 
physician  a  written  opinion  containing 
the  results  of  the  medical  examination 
with  regard  to  MC  exposure,  the 
physician's  opinion  as  to  whether  the 
employee  would  be  placed  at  increased 
risk  of  material  health  impairment  as  a 
result  of  exposure  to  MC,  and  any 
recommended  limitations  on  the 
employee's  exposure  or  use  of  personal 
protective  equipment.  In  rendering  an 
opinion  regarding  the  employee's 
suitability  for  work  with  MC.  the 
physician  must  rely  on  the  obtained 
results  of  clinical  and  other  tests 
performed  to  support  his  or  her 
conclusions. 

The  physician  must  exclude  findings 
or  diagnoses  which  are  unrelated  to  MC 
exposure  in  the  written  opinion 
provided  to  the  employer.  OSHA  has 
included  this  provision  to  reassure 
employees  participating  in  medical 
surveillance  that  they  will  not  be 
penalized  or  embarrassed  by  the 
employer's  obtaining  information  about 
them  not  directly  pertinent  to  MC 
exposure.  The  employee  would  be 
informed  directly  by  the  physician  of  all 
results  of  his  or  her  medical 
examination  including  diseases  of  a 
nonoccupational  origin. 

Also  under  proposed  paragraph  (i)(7), 
employers  would  be  required  to  provide 
a  copy  of  the  physician's  written  opinion 
to  the  employee  within  15  days  of 
receiving  the  opinion  to  ensure  that  the 
employee  has  been  informed  of  the 
results  of  the  medical  examination  in  a 
timely  manner. 

/.  Communication  of  Methylene 
Chloride  Hazards  to  Employees: 
Paragraph  (j) 

In  this  proposed  MC  standard,  OSHA 
includes  a  paragraph  entitled: 
"Communication  of  methylene  chloride 
hazards  to  employees."  This  paragraph 
addresses  the  issue  of  transmitting 
information  to  employees  about  the 
hazards  of  MC  through  the  use  of:  (1) 
signs  and  labels,  (2)  material  safety  data 
sheets,  and  (3)  information  and  training 
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Previous  OSHA  health  standards 
generally  included  separate  paragraphs 
on  employee  information  and  training 
and  signs  and  labels.  This  standard 
incorporates  both  of  those  areas  into 
this  single  paragraph,  along  with 
material  safety  data  sheet  provisions,  to 
be  consistent  with  the  Hazard 
Communication  Standard  (HCS)  {29  CFR 
1910.1200)  which  addresses  these  areas. 

On  November  25, 1963.  the 
Occupational  Safety  and  Health 
Administration  published  its  final  rule 
on  Hazard  Communication  at  48  FR 
53280  and  52  FR  31852.  The  HCS 
requires  all  chemical  manufacturers  and 
importers  to  assess  the  hazards  of  the 
chemicals  which  they  produce  or  import. 
It  also  requires  all  employers  to  provide 
information  concerning  the  hazards  of 
such  chemicals  to  their  employees.  The 
transmittal  of  hazard  information  to 
employees  is  to  be  accomplished  by 
such  means  as  container  labeling  and 
other  forms  of  warning,  material  safety 
data  sheets  and  employee  training. 

Since  the  HCS  "is  intended  to  address 
comprehensively  the  issue  of  evaluating 
the  potential  hazard  of  chemicals  and 
communicating  information  concerning 
hazards  and  appropriate  protective 
measures  to  employees"  (52  FR  31877), 
OSHA  proposes  this  new  paragraph 
entitled  ''Communication  of  Methylene 
Chloride  Hazards  to  Employees"  to 
avoid  repetition  of  those  requirements 
now  comprehensively  laid  out  in 
§  1910.1200  while  specifying  additional 
particular  requirements  that  are  needed 
to  protect  employees  exposed  to  MC. 
While  avoiding  a  duplicative 
administrative  burden  on  those 
employers  attempting  to  comply  with 
the  requirements  of  several  different 
applicable  OSHA  health  standards,  the 
proposed  requirements  nevertheless 
provide  the  necessary  protection  for 
employees  through  provisions  for  signs 
and  labels,  material  safety  data  sheets, 
and  employee  information  and  training. 
It  should  be  noted  that  the 
communication  of  MC  hazards 
paragraph  of  the  MC  standard  has  been 
designed  to  be  substantively  as 
consistent  as  possible  with  the  HCS 
requirements  for  employers.  The  HCS 
also  addresses  the  responsibility  of 
producers  of  chemicals  to  provide 
information  to  downstream  employers. 

Proposed  paragraph  (i)(l)  requires 
that  regulated  areas  be  posted  with 
signs  stating:  "Danger.  Methylene 
Chloride.  Potential  Cancer  Hazard. 
Authorized  Personnel  Only.  Respirators 
Required  in  this  Area".  OSHA  intends 
that  the  posting  of  these  signs  serve  as  a 
warning  to  employees  who  may 
o'herwise  not  know  they  are  entering  a 


regulated  area.  Such  warning  signs 
would  be  required  whenever  a  regulated 
area  exists,  that  is.  whenever  the 
permissible  exposure  limit  is  exceeded. 
For  some  work  sites,  regulated  areas 
exist  as  a  permanent  situation,  because 
there  is  an  area  where  exposures  cannot 
be  reduced  below  the  PEL  by  the  use  of 
engineering  controls.  In  those  situations, 
the  signs  are  needed  to  warn  employees 
not  to  enter  the  area  unless  they  are 
authorized,  wearing  respirators,  and 
unless  there  is  a  need  for  entering  the 
area. 

Regulated  areas  may  also  exist  on  a 
temporary  basis,  such  as  during 
maintenance  and/or  emergency 
situations.  The  use  of  warning  signs  in 
these  types  of  situations  is  also 
important,  since  a  maintenance  or 
emergency  situation  is  by  nature  a  new 
or  unexpected  exposure  to  employees 
who  are  regularly  scheduled  to  work  at 
these  sites. 

These  signs  are  intended  to 
supplement  the  training  which 
employees  are  to  receive  under  the  other 
provisions  of  this  paragraph,  since  even 
trained  employees  need  to  be  reminded 
of  the  locations  of  regulated  areas  and 
of  the  precautions  necessary  to  be  taken 
before  entering  these  dangerous  areas. 

The  proposed  standard  specifies  the 
wording  of  the  warning  signs  for 
regulated  areas  in  Order  to  ensure  that 
the  proper  warning  is  given  to 
employees.  OSHA  believes  that  the  use 
of  the  word  "Danger"  is  appropriate, 
based  on  the  evidence  of  the  toxicity 
and  carcinogenicity  of  MC.  "Danger"  is 
used  to  attract  the  attention  of  workers, 
to  alert  them  to  the  fact  that  they  €tre  in 
an  area  where  the  permissible  exposure 
limit  is  exceeded,  and  to  emphasize  the 
importance  of  the  message  that  follows. 
The  use  of  the  word  "Danger"  is  also 
consistent  with  other  recent  OSHA 
health  standards  dealing  with 
carcinogens.  The  proposed  standard 
also  requires  that  the  legend, 
"Respirators  Required  in  this  Area",  be 
included  on  the  warning  sign.  Regulated 
areas  are  defined  as  areas  in  which  the 
PEL  and  STEL  are.  or  are  likely  to  be. 
exceeded.  To  ensure  that  these 
employees  are  adequately  protected,  it 
is  necessary  that  the  sign  alert  them  to 
the  need  to  wear  respirators. 

Proposed  paragraph  {j)(2)  requires 
that  warning  labels  be  affixed  to  all 
shipping  and  storage  containers 
containing  MC.  The  labels  must  state: 
"Danger.  Contains  Methylene  Chloride. 
Potential  Cancer  Hazard".  It  is  proposed 
that  required  labels  would  remain 
affixed  to  containers  leaving  the 
workplace.  The  purpose  of  this 
requirement  is  to  ensure  that  all  affected 


employees,  not  only  those  of  a  particular 
employer,  are  apprised  to  the  hazardous 
nature  of  MC  exposure  where  exposure 
could  exceed  the  action  level. 

In  addition  to  being  consistent  with 
the  requirements  of  the  HCS,  these 
requirements  are  consistent  with  the 
mandate  of  section  6(b)(7)  of  the  Act. 
which  requires  OSHA  health  standards 
to  prescribe  the  use  of  labels  or  other 
appropriate  forms  of  warning  to  apprise 
employees  of  the  hazards  to  which  they 
are  exposed. 

Proposed  paragraph  (j)(3)  requires  the 
employer  to  obtain  or  develop  and  to 
distribute  and  provide  access  to  a 
material  safety  data  sheet  for  MC  in 
accordance  with  the  requirements  of  29 
CFR  1910.1200  (g).  OSHA  feels  that  a 
properly  completed  material  safety  data 
sheet  (MSDS),  if  readily  available  to 
employees,  can  serve  as  an  excellent, 
concise  source  of  information  regarding 
the  hazards  associated  with  MC. 
OSHA's  primary  intent  in  this  section  of 
the  proposed  standard,  as  stated  in  its 
recently  promulgated  HCS,  is  to  ensure    - 
that  employees  will  receive  as  much 
information  as  is  needed  concerning  the 
hazards  posed  by  chemicals  in  their 
workplaces.  The  material  safety  data 
sheet  ensures  that  this  information  will 
be  available  to  them  in  a  usable,  readily 
accessible  and  concise  form.  The 
material  safety  data  sheet  also  serves  as 
the  central  source  of  information  to 
employees  and  downstream  employers 
who  must  be  provided  with  an  MSDS  if 
MC  or  a  product  containing  MC  is 
produced  and  shipped  out  of  the  plant. 
In  addition,  the  MSDS  serves  as  the 
basic  source  of  information  on  the 
hazards  of  MC  essential  to  the  training 
provisions  of  this  and  other  applicable 
health  standards. 

Producers  and  importers  have  the 
primary  responsibility,  under  the  HCS  to 
develop  or  prepare  the  material  safety 
data  sheet.  The  manufacturer  or 
importer  is  most  likely  to  have  the  best 
access  to  information  about  the  product, 
and  is  therefore  responsible  for 
disseminating  this  information  to 
downstream  users  of  the  material.  For 
employers  whose  employees'  exposure 
to  MC  is  from  products  received  from 
outside  sources,  the  information 
necessary  for  a  complete  MSDS  or  the 
MSDS  itself  is  to  be  obtained  from  the 
manufacturer  and  made  available  to 
affected  employees.  The  requirements 
for  the  information  that  is  to  be 
contained  on  the  material  safety  data 
sheet  are  explained  in  detail  at  29  CFR 
1910.1200(g). 

Paragraph  (j)(4)  of  this  proposed  MC 
standard  requires  employers  to  provide 
all  employees  who  are  exposed  to  MC 
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with  information  and  training  on  MC  at 
the  time  of  initial  assignment  and  at 
least  annually  thereafter.  A  record  shall 
be  maintained  of  the  contents  of  such 
programs.  The  training  program  is  to  be 
in  accordance  with  the  requirements  of 
the  HCS  paragraphs  (h)  (1)  and  (2). 
including  specific  information  required 
to  be  provided  by  that  section  and  those 
items  stipulated  in  the  proposed 
paragraph  (j)(4)(iii)  of  this  standard.  In 
addition,  employees  are  to  be  provided 
with  an  explanation  of  the  contents  of 
appendix  A  (Substance  Safety  Data 
Sheet  and  Technical  Guidelines  for  MC) 
of  the  MC  standard.  Employees  are  to  be 
informed  where  a  copy  of  the  final  MC 
standard  is  accessible  to  them,  and 
receive  a  description  of  the  medical 
surveillance  program  required  under 
proposed  paragraph  (i).  Employees  are 
also  to  receive  an  explanation  of  the 
purpose  of  paragraph  (i),  medical 
surveillance  program,  for  MC. 

OSHA  has  determined  during  other 
rulemakings  that  an  information  and 
training  program,  as  incorporated  in  this 
proposed  standard  in  an  overall 
"Communication  of  Methylene  Chloride 
Hazards  to  Employees"  paragraph,  is 
essential  to  inform  employees  of  the 
hazards  to  which  they  are  exposed  and 
to  provide  employees  with  the  necessary 
understanding  of  the  degree  to  which 
they  themselves  can  minimize  the  health 
hazard  potential.  As  part  of  an  overall 
communication  program  for  employees, 
training  8er\'es  to  explain  and  reinforce 
the  information  presented  to  employees 
on  labels  and  material  safety  data 
sheets.  These  written  forms  of 
information  and  warning  will  be 
successful  and  relevant  only  when 
employees  understand  the  information 
presented  and  are  aware  of  the  actions 
to  be  taken  to  avoid  or  minimize 
exposures  thereby  reducing  the 
possibility  of  experiencing  adverse 
health  effects.  Training  is  essential  to  an 
effective  overall  hazard  communication 
program.  Active  employee  participation 
in  training  sessions  can  result  in  the 
effective  communication  of  hazard 
information  to  employees  which  can 
further  result  in  workers  taking 
conscientious  protective  actions  at  their 
fob  duties,  thereby  decreasing  the 
possibility  of  occupationally-related 
illnesses  and  injuries. 

OSHA  proposes  the  training 
provisions  of  this  standard  to  be  in 
performance-oriented,  rather  than 
specified  end  detailed  language.  The 
proposed  standard,  in  requiring  training 
to  be  in  accordance  with  the 
requirements  of  29  CFR  1910.120a  lists 
the  categories  of  information  to  be 
transmitted  to  employees  and  not  the 


specific  ways  that  this  is  to  be 
accomplished.  The  use  of  such 
performance-oriented  requirements  will 
encourage  employers  to  tailor  their 
training  needs  to  their  specific 
workplaces,  thereby  resulting  in  the 
most  effective  training  program  suitable 
for  each  specific  workplace. 

OSHA  believes  that  the  employer  is  in 
the  best  position  to  determine  how  the 
training  he  or  she  is  providing  is  being 
received  and  absorbed  by  the 
employees.  OSHA  has,  therefore, 
described  the  objectives  to  be  met  and 
the  intent  of  its  training  to  ensure  they 
can  help  to  protect  themselves.  The 
specifics  of  how  this  is  to  be 
accomplished  are  left  up  to  the 
employer. 

K.  Recordkeeping:  Paragraph  (k) 

Section  8(c)(3)  of  the  Act  provides  for 
the  promulgation  of  "regulations 
requiring  employers  to  maintain 
accurate  records  of  employee  exposures 
to  potentially  toxic  materials  or  harmful 
physical  agents  which  are  required  to  be 
monitored  or  measured  under  section  6." 
Proposed  paragraph  (k)(l)  requires  that 
employers  who  rely  on  objective  data  in 
order  to  gain  exemption  from  the 
proposed  monitoring  requirements 
maintain  records  that  show  the  basis 
and  reasoning  used  in  reaching  the 
conclusion  that  the  employer  should  be 
exempted.  In  this  respect,  the  objective 
data  substitute  for  the  initial  monitoring 
results.  Also,  compliance  with  the 
requirement  to  maintain  a  record  of 
objective  data  protects  the  employer  at 
later  dates  from  the  contention  that 
initial  monitoring  was  improperly 
omitted.  The  employer  would  be 
required  to  maintain  the  record  for  the 
duration  of  the  employer's  reliance  upon 
objective  data. 

Proposed  paragraph  (k)(2)  requires 
that  employers  establish  and  keep  an 
accurate  record  of  all  measurements 
taken  to  monitor  employee  exposure  to 
MC.  In  particular,  the  proposal  requires 
that  employers  keep  records  of  the 
name,  social  security  number,  job 
classification  end  exposure  of  each 
employee  represented  by  monitoring, 
indicating  which  employees  were 
actually  monitored.  In  addition, 
proposed  paragraph  (k)(3)  requires  that 
the  employer  keep  accurate  medical 
records  for  each  employee  subject  to 
medical  surveillance.  Section  8(c)  of  the 
Act  authorizes  the  promulgation  of 
regulations  requiring  an  employer  to 
keep  necessary  and  appropriate  records 
regarding  actiWties  to  permit  the 
enforcement  of  the  Act  or  to  develop 
information  regarding  the  causes  and 
prevention  of  occupational  illnesses. 
OSHA  has  determined  that,  in  this 


context,  requiring  employers  to  maintain 
both  medical  and  exposure  records 
(including  pulmonary  function  test 
results  related  to  respirator  use  and 
initial  determinations  or  justifications  of 
exemption  from  monitoring)  is  necessary 
and  appropriate.  In  addition,  medical 
records  ar?  necessary  for  the  proper 
evaluation  of  the  employee's  health. 
Since  no  purpose  is  served  by  long  term 
retention  of  respirator  fit  test  results 
(required  in  mandatory  appendix  C). 
OSHA  has  proposed  to  require  keeping 
these  test  results  only  until  the  next  fit 
testing. 

The  proposed  standard  would  require 
that  all  required  records  be  made 
available  upon  written  request  to  the 
Assistant  Secretary  and  Director  of 
NIOSH  for  examination  and  copying. 
Access  to  these  records  would  be 
necessary  for  OSHA  to  monitor 
compliance.  These  records  also  contain 
imormation  which  either  of  the  agencies 
may  need  to  carry  out  other  statutory 
responsibilities. 

The  proposed  rule  would  provide  that 
employees,  former  employees,  and  their 
designated  representatives  would  have 
access  to  exposure  determinations  and 
records  upon  request  Section  8(c)(3)  of 
the  Act  explicitly  provides  for  the 
promulgation  of  regulations  to  "provide 
employees  or  their  representatives  with 
an  opportunity  to  observe  such 
monitoring  or  measuring  and  to  have 
access  to  the  records  thereof"  Several 
other  provisions  of  the  Act  contemplate 
that  employees  and  their  representatives 
are  entitled  to  have  an  active  role  in  the 
enforcement  of  the  Act.  Employees  and 
their  representatives  need  the  pertinent 
information  concerning  exposures  to 
toxic  substances  and  the  consequences 
for  the  health  and  safety  of  the 
employees  if  they  are  to  benefit  properly 
from  these  statutorily  created  rights. 

In  addition,  proposed  paragraph  (k) 
specifies  that  access  to  exposure  and 
medical  records  by  employees' 
designated  representatives,  NIOSH  and 
OSHA  shall  be  provided  in  accordance 
with  29  CFR  1910.20.  OSHA  promulgated 
29  ere  1910.20  as  the  generic  rule  for 
access  to  employee  exposure  and 
medical  records  on  May  23. 1980  (45  FR 
35212).  It  applies  to  records  created 
pursuant  to  specific  standards  and  to 
records  which  are  voluntarily  created  by 
employers.  OSHA  retains  unrestricted 
access  to  medical  and  exposure  records 
but  its  access  to  personally  identifiable 
records  is  subject  to  the  Agency's  rules 
of  practice  and  procedure  concerning 
OSHA  access  to  employee  medical 
records,  which  have  been  published  at 
29  CFR  1913.ia  An  extensive  discussion 
of  the  provisions  and  the  rationale  for 


57128 


Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7,  1991  /  Proposed  Rules 


S  1910.20  may  be  found  at  45  FR  35312. 
The  discussion  of  §  1913.10  may  be 
found  at  45  FR  35384.  It  is  noted  that 
revisions  to  the  access  to  records 
standard  are  being  developed  in  an 
ongoing  rulemaking  proceeding. 
Proposed  paragraph  (k]  may  be  affected 
by  any  changes  which  result  from  that 
rulemaking  effort. 

It  is  necessary  to  keep  records  for 
extended  periods  of  time  because  of  the 
long  latency  periods  commonly 
observed  for  the  induction  of  cancer 
caused  by  exposures  to  carcinogens. 
Cancer  generally  cannot  be  detected 
until  20  or  more  years  after  onset  of 
exposure.  The  extended  record  retention 
period  is  therefore  needed  for  two 
purposes.  First,  possession  of  past  and 
present  exposure  data  and  medical 
records  furthers  the  diagnosis  of 
workers'  ailments.  In  addition,  retaining 
records  for  extended  periods  makes 
possible  a  review  at  some  future  date  of 
the  effectiveness  and  adequacy  of  the 
proposed  standard. 

The  time  periods  required  for 
retention  of  exposure  records  and 
medical  records  would  be  thirty  years 
and  the  period  of  employment  plus  thirty 
years,  respectively.  These  retention 
requirements  would  be  consistent  with 
those  in  the  OSHA  records  access 
standard  and  with  pertinent  sections  of 
the  Toxic  Substances  Control  Act. 

Proposed  paragraph  (k](5)  requires 
employers  to  comply  with  the 
requirements  of  29  CFR  910.20(h).  That 
provision  requires  the  employer  to  notify 
the  Director  of  NIOSH  in  writing  at  least 
90  days  prior  to  the  disposal  of  records 
and  to  transfer  those  records  to  NIOSH 
unless  told  not  to  do  so  by  NIOSH.  The 
employer  would  be  required  to  comply 
with  any  other  applicable  requirements 
set  forth  in  the  records  retention 
standard. 

L.  Obsenation  of  monitoring:  Paragraph 
(I) 

Section  8(c)(3)  of  the  Act  requires  that 
employers  provide  employees  and  their 
representatives  with  the  opportunity  to 
observe  monitoring  of  employee 
exposures  to  toxic  substances  or 
harmful  physical  agents.  In  accordance 
with  this  section,  the  proposal  contains 
provisions  for  such  observation  of 
monitoring  of  MC  exposures. 

The  observer,  whether  an  employee  or 
a  designated  representative,  must  be 
provided  with,  and  is  required  to  use, 
any  personal  protective  clothing  or 
equipment  required  to  be  worn  by 
employpos  v.orking  in  the  area  that  is 
being  mci;ifured,  and  must  comply  with 
all  other  applicable  safety  and  health 
procedures. 


M.  Date:  Paragraph  (m) 

As  proposed,  the  final  rule  would 
become  effective  sixty  (60)  days 
following  publication  in  the  Federal 
Register.  OSHA  proposes  that  the 
requirements  for  paragraphs  (c)  through 
(I)  be  completed  within  one-hundred 
eighty  (180)  days  after  the  effective  date 
of  the  final  rule,  except  for  provisions 
for  initial  monitoring,  paragraph  (d)(2). 
and  implementation  of  engineering 
controls,  paragraph  (f)(1)-  Consequently, 
employers  will  have  8  months  from 
publication  of  the  standard  to 
accomplish  those  requirements,  which 
OSHA  believes  is  sufficient  time.  Initial 
monitoring  (paragraph  (d)(2))  shall  be 
completed  within  one-hundred  twenty 
(120)  days  from  the  effective  date  of  the 
standard.  This  provision  should  allow 
employers  sufficient  time  to  complete 
initial  monitoring  or  prepare  objective 
data  exempting  them  from  initial 
monitoring.  Implementation  of 
engineering  and  work  practice  controls 
would  be  required  to  be  completed  no 
later  than  one  year  after  the  effective 
date  of  the  standard.  This  is  to  allow 
affected  employers  sufficient  time  to 
design  (where  necessary),  obtain,  and 
install  the  necessary  control  equipment. 
The  Agency  is  soliciting  comment  on  the 
adequacy  of  these  proposed  start-up 
dates. 

A';  Appendices:  Paragraph  (n) 

Three  appendices  have  been  included 
in  this  proposed  standard.  Appendices 
A  and  B  have  been  included  primarily 
for  purposes  of  information.  None  of  the 
statements  contained  therein  should  be 
construed  as  establishing  a  mandatory 
requirement  not  otherwise  imposed  by 
the  standards,  or  as  detracting  from  an 
obligation  which  the  standard  does 
impose.  Appendix  C.  however,  is  a 
mandatory  appendix,  which  contains 
protocols  on  respiratory  fit  testing. 

The  information  contained  in 
appendix  A  is  designed  to  aid  the 
employer  in  complying  with 
requirements  of  the  standard.  The 
information  in  appendix  B  primarily 
provides  information  needed  by  the 
physician  to  evaluate  the  results  of  the 
medical  examination.  It  should  be  noted 
that  paragraph  (j)  specifically  requires 
that  the  information  contained  in 
appendix  A  be  provided  to  employees 
as  part  of  their  information  and  training 
program.  Appendix  C  contains  the 
"Qualitative  and  Quantitative  Fit 
Testing  Procedures."  Proposed..,..^ 
paragraph  (g)(5)(iii)  requires  thatTTl\ 
testing  be  conducted  in  accordance  with 
appendix  C. 


XIII.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposed 
standard.  These  comments  must  be 
postmarked  on  or  before  April  6, 1992, 
and  submitted  in  quadruplicate  to  the 
Docket  Officer,  Docket  No.  H-071,  room 
N-2625,  U.S.  Depariment  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Comments  limited  to  10  pages 
or  less  also  maybe  transmitted  by 
facsimile  to  202-523-5046  or  FTS  8-523- 
5046,  provided  the  original  and  three 
copies  are  sent  to  the  Docket  Office 
thereafter.  Written  submissions  must 
clearly  identify  the  provisions  of  the 
proposal  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  written 
submissions  will  be  made  a  part  of  the 
record  of  the  proceeding. 

XIV.  State  Plan  Applicability 

The  25  states  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  a  final  standard. 
These  States  include:  Alaska.  Arizona. 
California.  Connecticut  (for  state  and 
local  government  employees  only), 
Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 
Nevada,  New  Mexico,  New  York  (for 
State  and  local  government  employees 
only).  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands. 
Washington.  Wyoming.  Until  such  time 
as  a  State  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate. 

XV.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S., 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Pursuant  to  sections  4.  6(b),  8(c)  and 
8(g)  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  653,  655,  657), 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (the 
Construction  Safety  Act)  (40  U.S.C.  333); 
the  Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941):  the 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033);  and  29  CFR  part  1911;  it  is 
hereby  proposed  to  (1)  Amend  part  1910 
of  29  CFR  by  adding  new  S  1910.1052  as 
set  forth  below  and  delete  the  reference 
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to  MC  from  Table  Z-2  of  S  igiO.lOOa  (2) 
amend  part  1915  of  29  CFR  by  adding 
new  \  1915.1102.  and  (3)  amend  part 
1926  of  29  CFR  by  adding  new  S  1926.61. 
In  addition,  pursuant  to  section  4(b)(2)  of 
the  Act.  OSHA  has  determined  that  this 
new  standard  would  be  more  effective 
than  the  corresponding  standards  now 
in  subpart  B  of  part  1910,  and  in  part 
1916  of  title  29,  Code  of  Federal 
Regulations.  Therefore,  any  such 
corresponding  standards  would  be 
superseded  by  this  new  S  1910.1052.  This 
determination,  and  the  application  of  the 
new  standard  to  the  longshoring 
industry,  would  be  implemented  by 
adding  a  new  paragraph  (m)  to 
§  1910.19. 

List  of  Subjects  io  29  CFR  Part  1910 

Methylene  chloride.  Occupational 
safety  and  health.  Chemicals.  Cancer, 
Health  risk — assessment. 

Signed  at  Washington,  DC.  this  22nd  day  of 
October  1991. 
Gerard  F.  Scannell, 

Assistant  Secretary  of  Labor 

XVI.  Proposed  Standard  and 
Appendices  , 

General  Industry  I 

Part  1910  of  title  29  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  1910— (AMENDED) 
Subpart  B — (Amended) 


1.  The  authority  citation  for  subpart  B 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6  and  6  of  the 
Occupational  Safety  and  Health  Act  29 
U.S.C.  653.  655.  657;  Walsh-Healy  Act,  29 
U.S.C.  3S  et  seq.:  Service  Contract  Act  of 
1965.  41  U.S.C.  351  et  Beq.\  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  40  U.S.C.  333: 
Longshore  and  Harimr  Worker's 
Compensation  Act  33  U.S.C.  941;  National 
Foundation  on  Arts  and  Humanities.  20 
U.S.C.  951  et  seq.;  Secretary  of  Labor's  Order 
1-eO  (55  FR  9033);  and  29  ,CFR  part  1911. 

2.  By  adding  a  new  paragraph  (m)  to 
S  1910.19  to  read  as  follows: 

§1910.19    SpecW  provisions  for  air 
contaminant*. 


(m)  Methylene  Chloride  (MC):  Section 
1910.1052  shall  apply  to  the  exposure  of 
every  employee  to  MC  in  every 
employment  and  place  of  employment 
covered  by  {  1910.16,  in  Ueu  of  any 
different  standard  on  exposure  to  MC 
which  would  otherwise  be  applicable  by 
virtue  of  that  section. 


Subpart  Z— (Amended) 

3.  The  authority  citation  for  subpart  Z 
of  29  CFR  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  6  and  B.  Occupational 
Safety  and  Health  Act.  (29  U.S.C.  655, 657). 
Secretary  of  Labor's  Order  No.  1-90  (55  FR 
9033):  and  29  CKR  part  1911. 

S  1010.1000    [Amended] 

4.  By  removing  the  entry  for 
"Methylene  Chloride  from  Table  Z-2  of 
S  igio.iooa 

5.  By  adding  a  new  {  1920.1052  to  read 
as  follows: 

S1910.10S2    Mettiylene  chlortde. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposures  to  methylene  chloride  (MC), 
Chemical  Abstracts  Service  Registry  No. 
75-092-2  except  as  provided  in 
paragraph  (a)(2]  of  this  section. 

(2)  This  section  does  not  apply  to  the 
processing,  use,  or  handling  of  products 
containing  MC  where  objective  data  are 
reasonably  relied  upon  that  demonstrate 
that  the  product  or  process  is  not 
capable  of  releasing  MC  in  airborne 
concentrations  at  or  above  the  action 
level  or  in  excess  of  the  short-term 
exposure  Umit  (STEL)  under  the 
reasonably  foreseeable  conditioiis  of 
processing,  use.  or  handling  that  will 
cause  the  greatest  possible  release. 

(3)  Where  products  containing  MC  are 
exempted  under  paragraph  (a)(2)  of  this 
section,  the  employer  shall  maintain 
records  of  the  objective  data  supporting 
that  exemption  and  the  basis  for  the 
employer's  reliance  on  the  data,  as 
provided  in  paragraph  (k)(l)  of  this 
section. 

(b)  Definitions:  For  the  purpose  of  this 
section,  the  following  definitions  shall 
apply: 

Action  level  means  a  concentration  of 
airborne  MC  of  12.5  ppm  calculated  as 
an  eight-hour  lime-weighted  average. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
specifically  authorized  by  the  employer 
whose  duties  require  the  person  to  enter 
a  regulated  area,  or  any  person  entering 
such  an  area  as  a  designated 
representative  of  employees  for  the 
purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring 
procedures  under  paragraph  (I)  of  this 
section,  or  any  other  person  authorized 
by  the  Act  or  regulations  issued  under 
the  Act 

Day  means  any  part  ot  a  calendar 
day. 


Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Emergency  means  any  occurrence, 
such  as.  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment,  which  may  or  does 
result  in  an  unexpected  significant 
release  of  MC  (e.g..  purging  lines  or 
cleaning  sludge  from  tanks). 

Employee  exposure  means  exposure 
to  airborne  MC  which  would  occur  if  the 
employee  were  not  using  respiratory 
protection. 

Methylene  chloride  (MC)  or 
dichloromethane  means  an  organic 
compound  with  chemical  formula. 
CHaClj.  Its  Chemical  Abstracts  Registry 
Number  is  75-09-2.  Its  molecular  weight 
is  84.9  g/mole. 

Regulated  area  means  any  area, 
demarcated  by  the  employer,  where 
airborne  concentrations  of  MC  exceed 
or  can  reasonably  be  expected  to 
exceed  a  permissible  exposure  limit, 
expressed  either  as  an  B-hour  time- 
weighted  average  exposure  or  the  short- 
term  exposure  limit. 

(c)  Permissible  exposure  limits 
(PELs).  (1)  Eight-hour  time-weighted 
average  (TWA)  limit  The  employer 
shall  ensure  that  no  employee  is 
exposed  to  an  airborne  concentration  of 
MC  in  excess  of  twenty-five  parts  MC 
per  million  parts  of  air  (25  ppm)  as  an 
eight-hour  time-weighted  average  (8- 
hourTWA). 

(2)  Short-term  exposure  limit  (STEL). 
The  employer  shall  ensure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  MC  in  excess  of  one 
hundred  and  twenty-five  parts  of  MC 
per  million  parts  of  air  (125  ppm)  as 
determined  over  a  sampling  period  of 
fifteen  minutes. 

(d)  Exposure  monitoring.  (1)  General 
(i)  Determinations  of  employee  exposure 
shall  be  made  from  breathing  zone  air 
samples  that  are  representative  of  the  6- 
hour  TWA  and  l5-minute  short-term 
exposures  of  each  employee. 

(ii)  Representative  8-hour  TWA 
employee  exposure  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  full-shift  exposure  for  each 
shift  for  each  job  classification  in  each 
work  area. 

(iii)  Representative  15-minute  short- 
term  employee  exposures  shall  be 
determined  on  the  basis  of  one  or  more 
samples  representing  15-minute 
exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  STEL  for  each  shift 
for  each  job  classification  in  each  work 
area. 
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(iv)  ^cept  for  initial  monitoring  as 
required  under  paragraph  (d](2]  of  this 
section,  where  the  employer  can 
document  that  exposure  levels  are 
equivalent  for  similar  operations  in 
different  work  shifts,  the  employer  need 
only  determine  representative  employee 
exposure  for  that  operation  during  the 
one  shift  where  the  highest  exposure  is 
expected. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  workplace  or  work 
operation  covered  by  this  section, 
except  as  provided  for  in  paragraph 
(a](2]  of  this  section,  shall  perform  initial 
monitoring  to  determine  accurately  the 
airborne  concentrations  of  MC  to  which 
employees  may  be  exposed. 

(ii)  Where  the  employer  has 
monitored  within  one  year  prior  to  the 
effective  date  of  this  section  and  the 
monitoring  satisfies  all  other 
requirements  of  this  section,  the 
employer  may  rely  on  such  earlier 
monitoring  results  to  satisfy  the 
requirements  of  paragraph  (d)(2)(i)  of 
this  section,  provided  that  the  conditions 
under  which  the  monitoring  was 
conducted  remain  unchanged. 

(3)  Periodic  monitoring.  (1)  If  the 
monitoring  required  by  paragraph  (d)(2) 
of  this  section  reveals  employee 
exposure  at  or  above  the  action  level 
but  at  or  below  both  the  8-hour  TWA 
and  the  is-minute  STEL  the  employer 
shall  repeat  such  monitoring  for  each 
such  employee  at  least  every  six 
months. 

(ii)  If  the  monitoring  required  by 
paragraph  (d](2](i)  of  this  section  reveals 
employee  exposure  above  the  8- hour 
TWA.  the  employer  shall  repeat  such 
monitoring  for  each  such  employee  at 
least  every  three  months. 

(iii)  If  the  monitoring  required  by 
paragraph  (d)(2]  of  this  section  reveals 
employee  exposure  above  the  15-minute 
STEL,  the  employer  shall  repeat  such 
monitoring  for  each  such  individual  at 
least  every  three  months  and  more  often 
as  necessary  to  evaluate  exposures  to 
employees  subject  to  short-term 
exposures. 

(iv)  The  employer  may  alter  the 
monitoring  schedule  from  quarterly  to 
semi-annually  for  any  employee  for 
whom  two  consecutive  measurements 
taken  at  least  7  days  apart  indicate  that 
the  employee's  exposure  has  decreased 
to  or  below  the  8-hour  TWA  and  STEL, 
but  is  at  or  above  the  action  level. 

(4)  Termination  of  monitoring,  [i]  If 
the  initial  monitoring  required  by 
paragraph  (d)(2]  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level  and  at  or  below  the  15- 
minufe  STEL.  the  employer  may 
discontinue  the  monitoring  for  those 
employees  who  are  represented  by  the 


initial  monitoring  except  as  otherwise 
required  by  paragraph  (d)(5)  of  this 
section. 

(ii)  if  the  periodic  monitoring  required 
by  paragraph  (d)(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  and  at 
or  below  that  STEL,  the  employer  may 
discontinue  the  monitoring  for  those 
employees  who  are  represented  by  such 
monitoring  except  as  otherwise  required 
by  paragraph  (d)(5]  of  this  section. 

(5)  Additional  monitoring,  (i)  The 
employer  shall  institute  the  exposure 
monitoring  required  under  paragraphs 
(d)(2)  and  (d)(3)  of  this  section  whenever 
there  has  been  a  change  in  the 
production,  process,  control  equipment, 
personnel  or  work  practices  that  may 
result  in  new  or  additional  exposures  to 
MC  or  when  the  employer  has  a 
reasonable  suspicion  that  a  change  at 
the  workplace  may  result  in  new  or 
additional  exposures. 

(ii)  Whenever  spills,  leaks,  ruptures  or 
other  breakdowns  occur  that  may  lead 
to  employee  exposure  above  the  action 
level  or  above  the  STEL.  the  employer 
shall  repeat  the  monitoring  which  is 
required  by  paragraph  (d](2)(i)  of  this 
section  after  the  clean  up  of  the  spill  or 
repair  of  the  leak,  rupture  or  other 
breakdown. 

(0)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  MC  at  or  above  the  25 
ppm  8-hour  TWA  limit  and  to  within 
plus  or  minus  35  percent  for  airborne 
concentrations  of  MC  above  the  action 
level  of  12.5  ppm  and  below  the  25  ppm 
8-hour  TWA  limit. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  section,  notify  the 
affected  employee  of  these  results  in 
writing,  either  individually  or  by  posting 
of  results  in  an  appropriate  location  that 
is  accessible  to  affected  employees. 

(ii)  The  written  notification  required 
by  paragraph  (d)(7)(i)  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  to  reduce 
employee  exposure  to  or  below  the  PEL 
or  STEL,  wherever  monitoring  results 
indicated  that  the  8-hour  TWA  or  15- 
minute  STEL  has  been  exceeded. 

(e)  Regulated  areas.  (1)  The  employer 
shall  establish  a  regulated  area 
wherever  occupational  exposures  to 
airborne  concentrations  of  MC  may 
exceed  the  permissible  exposure  limits, 
either  the  8-hour  TWA  of  25  ppm  or  15- 
minute  STEL  of  125  ppm. 


(2)  Access  to  regulated  areas  shall  be 
limited  to  authorized  persons.  i 

(3)  Each  person  entering  a  regulated  | 
area  shall  be  supplied  with  and  required 
to  use  a  respirator,  selected  in 
accordance  with  paragraph  (g)(2]  of  this 
section. 

(4)  Regulated  areas  shall  be 
demarcated  from  the  rest  of  the 
workplace  in  any  manner  that 
adequately  establishes  and  alerts 
employees  of  the  boundaries  of  the  arek 
and  minimizes  the  number  of  employees 
exposed  to  MC  within  the  regulated 
area. 

(5)  An  employer  at  a  multi-employer 
worksite  who  establishes  a  regulated 
area  shall  communicate  the  access 
restrictions  and  locations  of  these  areas 
to  other  employers  with  work  operatioi^s 
at  that  worksite. 

(f)  Methods  of  compliance.  (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employee  exposure  to  or  below  the 
permissible  limits,  except  to  the  extent 
that  the  employer  can  establish  that 
these  controls  are  not  feasible  or  where 
paragraph  (g)(1)  of  this  section  applies.| 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the  PEL 
or  STEL,  the  employer  shall  use  them  to 
reduce  employee  exposure  to  the  lowest 
levels  achievable  by  these  controls  and 
shall  supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(iii)  To  the  extent  feasible,  employers 
shall  institute  a  program  to  detect  leaks 
and  spills.  In  work  areas  where  spillage 
may  occur,  the  employer  shall  make 
provisions  to  contain  the  spill  and  safely 
dispose  of  the  waste.  The  employer  shall 
insure  that  all  leaks  are  repaired  and 
spills  are  cleaned  promptly  by 
employees  wearing  appropriate 
protective  equipment  and  trained  in 
proper  methods  of  cleanup.  Compliance 
with  procedures,  such  as  those 
described  in  appendix  A  of  this  section, 
would  be  considered  to  satisfy  this 
requirement. 

(iv)  The  employer  shall  not  implement 
a  schedule  of  employee  rotation  as  a 
means  of  compliance  with  the  PELs. 

(2)  Compliance  program,  (i)  Where  the 
PELs  are  exceeded,  the  employer  shall 
estabUsh  and  implement  a  written 
program  to  reduce  employee  exposure  to 
or  below  the  PELs  by  means  of 
engineering  and  work  practice  controls, 
as  required  by  paragraph  (f)(l)(i)  of  this 
section.  To  the  extent  that  engineering 
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and  work  practice  controls  cannot 
reduce  exposures  to  or  below  the  PELs. 
the  compliance  program  shall  provide 
for  the  use  of  respiratory  protection. 

(ii)  The  written  compliance  program 
shall  include  a  schedule  for 
development  and  implementation  of  the 
engineering  controls  and  work  practice 
controls,  including  periodic  leak 
detection  surveys,  and  a  written  plan  for 
emergency  situations,  as  specified  in 
paragraph  (h)(l)(i)  of  this  section. 

(iii)  The  written  compliance  program 
shall  be  furnished  upon  request  for 
examination  and  copying  to  the 
Assistant  Secretary,  the  Director, 
affected  employees  and  designated 
employee  representatives.  Such  plans 
shall  be  reviewed  at  least  every  12 
months,  and  shall  be  updated  as 
necessary  to  reflect  significant  changes 
in  the  status  of  the  employer's 
compliance  program. 

(g)  Respiratory  protection  and  other 
personal  protective  equipment,  [1) 
General.  The  employer  shall  provide 
respirators,  and  ensure  that  they  are 
used,  where  required  by  this  section. 
Respirators  shall  be  used  in  the 
following  circumstances. 

(i)  During  the  time  interval  necessary 
to  install  or  implement  feasible 
engineering  and  work  practice  controls; 

(ii)  In  work  operations,  such  as 
maintenance  and  repair  activities, 
vessel  cleaning,  or  other  activities  for 
which  engineering  and  work  practice 
controls  are  demonstrated  to  be 
infeasible,  and  exposures  are 
intermittent  in  nature  and  limited  in 
duration: 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  PELs;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  or  allowed 
under  this  section,  the  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  1.  and  shall  ensure 
that  the  employee  uses  the  respirator 
provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those 
atmosphere  supplying  respirators 
approved  and  certified  jointly  by  the 
Mine  Safety  and  Health  Administration 
(MSHA)  and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  under  the  provisions  of  30  CFR 
part  11.  When  employers  elect  to 
provide  gas  masks  with  organic  vapor 
canisters  for  use  in  emergency  escapes, 
the  organic  vapor  canisters  shall  bear 
the  approval  of  MSHA/NIOSH. 


Table  1.— Minimum  Requirements  for 
Respiratory  Protection  for  Air- 
borne Methylene  Chloride 


Concentration  of 

•irtwm*  methylana 

Mwwnofn  fvapimor 

chlorklfl  or  condition 

requirad' 

0(UM 

(1)  Continuoua  flow  sup- 
plied air  respirator,  f>ood 

or  neimet 

Up  to  1250  ppm 

(1)  FuM  facepiece  auppHed 
air  resptrator  operated  in 

negative              pressure 

(demand)  mode. 

• 

(2)  Fun  facepiece  self-con- 
tained breathing  appera- 
tua  (SC8A)  operated  In 
negative  pressure 
(demand)  mode. 

Up  to  5000  ppm 

(1)    Continuous    flow    sup- 

plied   air   respirator.    fuR 

facepiece. 

(2)  Pressure  demand  sup- 

plied   air    respirator,    tuK 

facepiece. 

(3)    Positive    pressure    fun 

facepiece  SC8A. 

Unknown 

(1)    Positive    pressure    fuN 

concentration,  or 

facepiece  SC8A. 

•t>ovt500( 

)ppm. 

(2)  FuH  facepiece  preasura 

demand  supplied  air  res- 

pirator with   an  auxiliary 

self-contained  air  aupply. 

Fire  fightif>Q..„ 

Poeitive  pressure  fuN  face- 

piece  SC8A. 

Emergertcy  Mcape 

(1)  Any  continuous  flow  or 

pressure  demand  SC8A. 

1 

(2)  Gas  mask  with  organic 

vapor  canister. 

'  Respirators  assigned  tor  higtwr  envkonmenlal 
concentrations  may  tw  used  at  the  lower  concentra- 
tk>ns. 

(iii)  Any  employee  who  cannot  wear  a 
negative  pressure  air-supplied  respirator 
shall  be  given  the  option  of  wearing  a 
respirator  with  less  breathing  resistance 
such  as  positive  pressure  SCBA. 

(iv)  During  emergency  escape,  any 
employee  who  cannot  wear  a  negative 
pressure  (organic  vapor  canister) 
respirator  shall  be  given  the  option  of 
wearing  a  respirator  with  less  breathing 
resistance,  such  as  a  powered  air- 
purifying  respirator  (PAPR)  or  SCBA. 

(3)  Respirator  program.  Where 
respiratory  protection  is  required  by  this 
section,  the  employer  shall  institute  a 
respirator  program  in  accordance  with 
29  CFR  1910,134  (b),  (d),  (e),  and  (f). 

(4)  Respirator  use.  (i)  The  employer 
shall  permit  employees  who  wear 
respirators  to  leave  the  regulated  area  to 
readjust  the  facepieces  to  their  faces  for 
a  proper  fit,  and  to  wash  their  faces  and 
respirator  facepieces  as  necessary  in 
order  to  prevent  skin  irritation 
associated  with  respirator  use. 

(ii)  Employers  who  provide  gas  masks 
with  organic  vapor  canisters  for  the 
purpose  of  emergency  escape  shall 
replace  those  canisters  after  any 
emergency  use  before  they  are  returned 
to  service. 


(5)  Respirator  fit  testing,  (i)  The 
employer  shall  assure  that  each 
respirator  issued  to  the  employee 
exhibits  the  least  possible  facepiece 
leakage  and  that  the  respirator  is  fitted 
properly. 

(ii)  Depending  on  the  MC  exposure 
concentration,  the  employer  shall 
perform  either  quantitative  or 
qualitative  fit  tests  at  the  time  of  initial 
fitting  and  at  least  annually  thereafter 
for  each  employee  wearing  a  negative 
pressure  respirator.  The  test  shall  be 
used  to  select  a  respirator  facepiece 
which  exhibits  minimum  leakage  and 
provides  the  required  protection  as 
prescribed  in  Table  1. 

(iii)  Fit  testing  shall  be  cooducted  in 
accordance  with  appendix  C  of  this 
section.  I 

(6)  Protective  Work  Clothing  and 
Equipment,  (i)  Personal  protective 
clothing  and  equipment  shall  be  worn 
where  appropriate  to  prevent  eye 
contact  and  limit  dermal  exposure  to 
liquid  MC  and  solutions  containing  MC. 
Protective  clothing  and  equipment  which 
is  resistant  to  MC  shall  be  provided  by 
the  employer  at  no  cost  to  the  employee 
and  the  employer  shall  assure  its  use 
where  appropriate.  Eye  and  face 
protection  shall  meet  the  requirements 
of  29  CFR  1910.133. 

(ii)  The  employer  shall  provide  clean 
and  protective  clothing  and  equipment 
at  least  weekly  to  each  affected 
employee. 

(iii)  The  employer  shall  clean,  launder, 
repair  and  replace  all  protective  clothing 
and  equipment  required  by  this 
paragraph  to  maintain  their 
effectiveness.  { 

(iv)  The  employer  shall  be  responsible 
for  the  safe  disposal  of  such  clothing 
and  equipment.  CompUance  with  such 
procedures  as  described  in  appendix  A 
of  this  section  would  be  considered  to 
satisfy  this  requirement 

(h)  Emergency  situations.  (1)  Written 
plan,  (i)  A  written  plan  for  emergency 
situations  shall  be  developed  for  each 
woricplace  where  there  is  a  possibility  of 
an  emergency.  Appropriate  portions  of 
the  plan  shall  be  implemented  in  the 
event  of  an  emergency. 

(ii)  The  plan  shall  specifically  provide 
that  employees  engaged  in  correcting 
emergency  conditions  shall  be  equipped 
with  appropriate  personal  protective 
equipment,  such  as  respirators. 

(2)  Alerting  employees.  Where  there  is 
the  possibility  of  employee  exposure  to 
MC  due  to  an  emergency,  the  employer 
shall  aleri  each  potentially  affected 
employee.  If  an  emergency  arises,  the 
employer  shall  ensure  that  employees 
not  essential  to  correcting  the  situation 
are  immediately  evacuated  and 
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restricted  from  the  area,  and  that  normal 
operations  are  halted  until  the 
emergency  is  abated. 

(i)  Medical  surveillance.  (1) 
Employees  covered,  (i)  The  employer 
shall  institute  a  medical  surveillance 
program  for  ail  employees  who  are  or 
may  be  exposed  to  MC  concentrations 
at  or  above  the  action  level  (AL)  for  at 
least  30  days  a  year  and  for  employees 
who  are  or  may  be  exposed  to  MC  at  or 
above  the  8-hour  TWA  or  above  the 
STEL  for  at  least  10  days  a  year. 

(ii)  For  any  employee  required  to  work 
in  an  atmosphere  with  MC 
concentrations  above  the  8-hour  TWA 
or  STEL,  and  therefore  required  to  use  a 
respirator,  the  employer  shall  direct  the 
examining  physician  to  ascertain  the 
employee's  ability  to  wear  a  respirator 
and,  for  employees  who  are  able  to  wear 
respirators,  provide  a  written  opinion  to 
the  employer  stating  that  fact. 

(iii)  The  employer  shall  make  medical 
surveillance  available  for  all  employees 
exposed  to  MC  during  an  emergency. 

(2)  Examination  by  a  physician.  All 
medical  procedures  shall  be  performed 
by  or  under  the  supervision  of  a  licensed 
physician  and  all  laboratory  tests  are  to 
be  conducted  by  an  accredited 
laboratory.  All  examinations  and 
diagnostic  procedures  shall  be  provided 
without  cost  to  the  employee,  without 
loss  of  pay,  and  at  a  reasonable  time 
and  place. 

(3)  Frequency  of  examinations.  The 
employer  shall  make  available  medical 
examinations  and  consultations  to  each 
employee  covered  under  paragraph  (iXl) 
of  this  section  on  the  foUoiving 
schedules: 

(i)  Within  180  days  of  the  effective 
date  of  this  section,  or  before  the  time  of 
initial  assignment  of  the  employee, 
whichever  is  last 

(ii)  Annually. 

(iii)  At  termination  of  employment  or 
reassignment  to  an  area  where  exposure 
to  MC  is  consistently  below  the  action 
level,  if  three  months  or  more  have 
elapsed  since  the  last  medical 
examination, 

(iv)  At  frequencies  other  than  the 
above  when  recommended  in  the 
physician's  written  opinion. 

(4)  Content  of  Medical  Examination. 
Medical  examinations  made  available 
pursuant  to  paragraph  (i)(3)  of  this 
section  shall  include,  at  a  minimum: 

(i)  A  comprehensive  or  interim  (^m 
time  of  last  exam)  medical  and  work 
history  with  special  emphasis  on 
neurological  symptoms,  mental  status, 
and  cardiac  health. 

(ii)  Physical  examination  giving 
particular  attention  to  the  lungs,  liver, 
nervous  sjrslem.  and  breast 


(iii)  Laboratory  surveillance  including 
carboxyhemoglobin  levels  and  a 
complete  blood  count 

(iv)  Determination  of  any  reproductive 
difficulties,  such  as  miscarriages  and 
'  inability  to  conceive. 

(v)  Any  additional  information 
determined  by  the  examining  physician 
to  be  necessary  to  provide  an 
appropriate  assessment. 

(5)  Additional  examinations  and 
referrals.  Where  the  examining 
physician  determines  it  is  necessary,  the 
scope  of  the  medical  examination  shall 
be  expanded  and  the  appropriate 
referrals,  consultation  or  additional 
medical  surveillance  services  shall  be 
provided. 

(6)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician  and  to  any 
specialist  involved  in  the  diagnosis: 

(i)  A  copy  of  this  section  including  its 
appendices: 

(ii)  A  description  of  the  affected 
employee's  past,  current  and  anticipated 
future  duties  as  they  relate  to  the 
employee's  MC  exposure; 

(iii)  The  employee's  former  or  current 
exposure  levels  or,  for  employees  not 
yet  occupationally  exposed  to  MC,  the 
employee's  anticipated  exposure  levels 
and  the  frequency  and  exposure  levels 
of  abnormal  events  (i.e.,  emergencies): 

(iv)  A  description  of  any  personal 
protective  equipment  such  as 
respirators,  used  or  to  be  used;  and 

(v)  Information  from  previous 
employment'related  medical 
examinations  of  the  affected  employee 
which  is  not  otherwise  available  to  the 
examining  physician  or  the  specialist 

(7)  Physician '»  written  opinion,  (i)  For 
each  examination  required  by  this 
section,  the  employer  shall  obtain  and 
provide  the  employee  with  a  copy  of  the 
examining  physician's  written  opinion 
within  15  days  of  the  examination.  The 
written  opinion  shall  be  limited  to  the 
following  information: 

(A)  The  results  of  any  tests  or  related 
evaluation  concerning  MC  exposure 
carried  out  as  part  of  the  medical 
evaluation; 

(B)  The  physician's  opinion 
concerning  whether  the  employee  has 
any  detected  medical  condiUon(s)  which 
would  place  the  employee's  health  at 
increased  risk  of  material  impairment 
from  exposure  to  MC.  Clinical  and  other 
test  results  shall  be  used  by  the 
physician  to  support  any  findings  and 
recommenda  tions. 

(C)  Any  recommended  limitations 
upon  the  employee's  exposure  to  MC  or 
upon  the  employee's  use  of  protective 
clothing  or  equipment  and  respirators; 


(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  from 
MC  exposure  which  require  further 
explanation  or  treatment. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  reveal  to  the  employer. 
orally  or  in  the  written  opinion,  any 
specific  records,  flndings.  and  diagnoses 
that  have  no  bearing  on  occupational 
exposures  to  MC. 

(j)  Communication  of  methylene 
chloride  hazards  to  employees, 

(1)  Warning  Signs,  (i)  Warning  signs 
shall  be  provided  and  displayed  in 
regulated  areas.  In  addition,  warning 
signs  shall  be  posted  at  all  approaches 
to  regulated  areas  so  that  an  employee 
may  read  the  signs  and  take  necessary 
protective  steps  before  entering  the 
area. 

(ii)  The  warning  signs  required  by 
paragraph  (j)(l)(i)  of  this  standard  shall 
comply  with  the  requirements  of  the 
Hazard  Communication  Standard,  29 
CFR  1910.1200(f)  (general  industry).  29 
CFR  1915.99(0  (shipyard  employment) 
and  29  CFR  1926.59(f)  (constiiiction 
industry)  and  shall  bear  the  following 
information. 


DANCER 

METHYLENE  CHLORIDE 

POTENTIAL  CANCER  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATORS  REQUIRED  IN  THIS  AREA* 


(2)  Warning  Labels,  (i)  Shipping  and 
storage  containers  containing  MC.  shall 
bear  appropriate  warning  labels,  as 
specified  in  paragraph  (j)(2)(ii)  of  this 
section. 

(ii)  The  labels  shall  comply  with  the 

requirements  of  the  Hazard   

Communication  Standard  29  CFR 
1910.1200(0  (general  industi^).  29  CFR 
1915.99(0  (shipyard  employment)  and  29 
CFR  1926.59(0  (constiTiction  Industry) 
and  shall  include  the  following 
information: 


DANGER 

CONTAINS  METHYLENE  OnORIDE 
POTENTIAL  CANCER  HAZARD 


(3)  Material  safety  data  sheets. 
Employers  who  are  manufacturera  or 
Importers  of  MC  shall  comply  with  the 
requirements  regarding  development 
and  distribution  of  niaterial  safety  data 
sheets  as  specified  in  29  CFR  I 

1910.1200(g)  of  OSHA's  Hazard 
Communication  Standard.  All  employers 
with  employees  potentially  exposed  to 
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MC  shall  maintain  material  safety  data 
sheets  and  provide  their  employees  with 
access  to  them,  in  accordance  with  the 
requirements  of  29  CFR  1910.1200(g)  and 
29  CFR  1926.59(g). 

(4)  Employee  information  and 
training.  Employers  shall  provide  each 
employee  with  information  and  training 
in  accordance  with  the  requirements  of 
the  Hazard  Communication  Standard,  29 
CFR  1910.1200(h)  (general  industry),  and 
29  CFR  1926.59(h)  (constiuction 
mdustry).  In  addition: 

(i)  The  employer  shall  institute  a 
training  program  for  all  employees  who 
are  potentially  exposed  to  MC  at  or 
above  the  action  level  or  the  STEL, 
assure  employee  participation  in  the 
program  and  maintain  a  record  of  the 
contents  of  such  program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  to  a 
job  potentially  involving  exposure  to 
MC  and  at  least  annually  thereafter. 

(iii)  The  training  program  shall  be 
conducted  in  a  manner  that  the 
employee  is  able  to  understand.  The 
employer  shall  assure  that  each 
employee  is  informed  of  the  following: 

(A)  The  health  hazards  associated 
with  MC  exposure,  with  special 
attention  to  the  information 
incorporated  in  appendix  A: 

(B)  The  quantity,  location,  manner  of 
use,  release,  and  storage  of  MC  and  the 
specific  nature  of  operations  that  could 
result  in  exposure  to  MC.  especially 
exposures  above  the  8-hour  TWA  or 
STEL; 

(C)  The  engineering  controls  and  work 
practices  associated  with  the 
employee's  job  assignment; 

(D)  The  measures  employees  can  take 
to  protect  themselves  from  exposure  to 
MC,  including  modification  of  their 
habits,  such  as  smoking  and  personal 
hygiene: 

(E)  Specific  procedures  the  employer 
has  implemented  to  protect  employees 
from  exposure  to  MC,  such  as 
appropriate  work  practices,  emergency 
procedures,  and  personal  protective 
equipment; 

(F)  The  details  of  the  hazard 
communication  program  developed  by 
the  employer,  including  an  explanation 
of  the  signs,  labeling  system  and 
material  safety  data  sheets,  and  how 
employees  can  obtain  and  use  the 
appropriate  hazard  information: 

(G)  The  purpose,  proper  selection, 
fitting,  proper  use,  and  limitations  of 
respirators  and  protective  clothing; 

(H)  The  purpose  and  a  description  of 
the  medi':al  surveillance  program 
requirea  by  paragraph  (i)  of  this  section: 

(1)  The  contents  of  this  standard  and 
its  appendices,  and 


(1)  The  right  of  any  employee  exposed 
to  MC  at  or  above  the  action  level  or 
above  the  STEL  to  obtain: 

[1]  Medical  examinations  as  required 
by  paragraph  (i)  of  this  section  at  no 
cost  to  the  employee; 

[2]  The  employee's  medical  records 
required  to  be  maintained  by  paragraph 
(k)(3)  of  this  section: 

(3)  All  air  monitoring  results 
representing  the  employee's  exposure  to 
MC  and  required  to  be  kept  by 
paragraph  (k)(2)  of  this  section. 

(iv)  The  employer  shall  make  a  copy 
of  this  standard  and  its  appendices 
readily  available  without  cost  to  all 
affected  employees  and  shall  provide  a 
copy  if  requested. 

(v)  The  employer  shall  provide  to  the 
Assistant  Secretary  or  the  Director, 
upon  request  all  materials  relating  to 
the  employee  information  and  training 
program. 

(k)  Recordkeeping.  (1)  Objective  data 
for  exempted  operations,  (i)  Where  an 
employer  seeks  to  demonstrate  through 
reasonable  reliance  on  objective  data 
that  any  materials  in  the  workplace 
containing  MC  will  not  release  MC  at 
levels  meeting  or  exceeding  the  action 
level  or  the  STEL  under  foreseeable 
conditions  of  exposure,  the  employer 
shall  establish  cmd  maintain  an  accurate 
record  of  the  objective  data  reasonably 
relied  upon  in  support  of  the  exemption. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  product  qualifying  for 
exemption; 

(B)  The  souroe  of  the  objective  data: 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  MC: 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  measurements,  (i)  The 
employer  shall  establish  and  keep  an 
accurate  record  of  all  measurements 
taken  to  monitor  employee  exposure  to 
MC  as  prescribed  in  paragraph  (d)  of 
this  section. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  date  of  measurement  for  each 
sample  taken; 

(B)  The  operation  involving  exposure 
to  MC  which  is  being  monitored; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 


(E)  Type  of  personal  protective 
equipment  such  as  respiratory 
protective  devices,  worn,  if  any:  and 

(F)  Name,  social  security  number,  job 
classification  and  exposure  of  all  of  the 
employees  represented  by  monitoring, 
indicating  which  employees  were 
actually  monitored. 

(iii)  "The  employer  shall  maintain  this 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  29  CFR  1910.20. 

(3)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  under 
paragraph  (i)(l)(i)  of  this  section. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  name,  social  security  number 
and  description  of  the  duties  of  the 
employee; 

(B)  Physicians'  written  opinions: 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  MC;  and 

(D)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (i)(6)  of  this  section. 

(iii)  The  employer  shall  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1910.2a 

(4)  Respirator  fit  testing,  (i)  The 
employer  shall  establish  and  maintain 
accurate  records  for  each  employee 
subject  to  negative  pressure  fit  testing 
required  by  this  section. 

(ii)  This  record  shall  include: 

(A)  A  copy  of  the  protocol  selected  for 
respirator  fit  testing. 

(B)  A  copy  of  the  results  of  any 
quantitative  fit  testing  performed. 

(C)  The  size  and  manufacturer  of  the 
types  of  respirators  available  for 
selection. 

(D)  The  date  of  the  most  recent  fit 
testing,  the  name  and  social  security 
number  of  the  tested  employee,  and  the 
respirator  type  and  facepiece  selected. 

(iii)  Respirator  fit  testing  records  shall 
be  kept  until  replaced  by  a  more  recent 
record. 

(5)  Availability,  (i)  The  employer, 
upon  written  request  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying  in  accordance 
with  29  CFR  1910.20. 

(ii)  The  employer,  upon  request  shall 
make  any  records  required  by 
paragraphs  (k)(l)  and  (k)(2)  of  this 
section  available  for  examination  and 
copying  by  affected  employees,  former 
employees,  designated  representatives. 

(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
required  to  be  kept  by  paragraph  (k)(3) 


57134 Federal  RegUter  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Proposed  Rules 


of  this  section  available  for  examination 
and  copying  by  the  subject  employee 
and  by  anyone  having  ihe  specific 
written  consent  of  the  subject  employee. 
(6)  Transfer  of  records.  The  employer 
shall  comply  with  the  requirement* 
concerning  transfer  of  records  set  forth 
in  29  CFR  1910.20(h). 

(1)  Observation  of  monitoring.  (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  MC  conducted 
in  accordance  with  paragraph  (d)  of  this 
section. 

(2)  Observation  procedures.  When 
observation  of  the  monitoring  of 
employee  exposure  to  MC  requires  entry 
into  an  area  where  the  use  of  protective 
clothing  or  equipment  is  required,  the 
employer  shall  provide  the  observer 
with  and  the  observer  shall  be  required 
to  use  such  clothing  and  equipment  and 
shall  comply  with  all  other  applicable 
safety  and  health  procedures. 

(m)  Dates  (1)  Effective  date.  Tliis 
S3ction  shall  become  effective  sixty  (60) 
days  after  the  date  of  publishing  the 
final  standard  in  the  Federal  Register. 

(2)  Start-up  dates,  (i)  The 
requirements  of  paragraphs  (c)  through 
(1)  of  this  section,  including  feasible 
work  practice  controls  but  not  including 
initial  monitoring  as  required  by 
paragraph  (d)(2)  and  engineering 
controls  specified  in  paragraph  (f)(1), 
shall  be  comphed  with  within  one- 
hundred  and  eighty  (180)  days  after  the 
effective  date  of  this  section. 

(ii)  Initial  monitoring  required  by 
paragraph  (d)(2)  shall  be  completed 
within  120  days  after  the  effective  date 
of  this  section  or  the  introduction  of  MC 
into  the  workplace. 

(iii)  Engineering  controls  specified  by 
paragraph  (0(1)  of  this  section  shall  be 
implemented  within  one  (1)  year  after 
the  effective  date  of  this  section. 

(n)  Appendices.  The  information 
contained  in  the  appendices  is  not 
intended,  by  itself,  to  create  any 
additional  obligations  not  otherwise 
imposed  or  to  detract  from  any  existing 
obligation.  The  protocols  on  respiratory 
fit  testing  in  appendix  C  are  mandatory. 
Appendix  C  will  be  codified  in  the  final 
rule. 

Appendix  A  to  §  1910.1052— Substance 
Safety  Data  Sheet  and  Technical 
Guidettnes  for  Methytene  Chloride 

ISubstance  Identification 

A.  Substance:  Methylene  chloride  (CHtCb). 

E  Synonyms;  Dichtoromethane  (DCM): 
Methylene  dichloride:  Methylene  bichlorida; 
Methane  dichloride;  CAS-75-09-2;  NCI- 
C5OT02. 


C.  Physical  data: 

1.  Molecular  weight:  54. 9 

2.  Boiling  point  (760  mm  Hg.):  39.8  *C  (104 
•F). 

3.  Specific  gravity  (water  »1):  1.3 

4.  Vapor  density  (aifl  at  trailing  points): 
2.9 

5.  Vapor  pressure  a(  20  'C  (88  'F):  350  mm 
Hg 

6.  Solubility  in  water,  g/lOO  g  water  at  20 
•C(68*F)«1J2. 

7.  Appearance  and  odor  colorless  liquid 
with  a  chloroform-like  odor. 

D.  Uses:  MC  is  used  as  a  solvent  especially 
where  high  volatility  is  required.  It  it  a  good 
solvent  for  oils,  fats,  waxes,  resiiu.  bitumen, 
rubber  and  cellulose  acetate  and  is  a  useful 
paint  stripper  and  degreaser.  It  it  uaed  in 
paint  removers,  in  propellent  mixturet  for 
aerosol  containers,  at  a  tolveni  for  plastict. 
at  a  degreasing  agent,  as  an  extracting  agent 
in  pharmaceutical  Industry  and  as  a  blowing 
agent  in  polyurethane  foams.  Its  solvent 
property  it  aometimet  increased  by  mixing 
t«rith  methanol,  petroleum  naphtha  or 
tetrachloroethylen*. 

E.  Appearance  and  odor.  MC  ia  a  clear 
colorless  tiquid  with  a  chloroform-like  odor.  It 
it  tlightly  toluble  in  water  and  completely 
miscible  with  most  organic  solvents. 

F.  Permissible  exposure:  Exposure  may  not 
exceed  25  parts  MC  per  million  parts  of  air 
(25  ppra)  as  an  eight-hour  time- weighted 
average  |8-hour  TWA),  thort-term  exposure 
limit  (STEL)  may  not  exceed  125  parts  of  MC 
per  million  parts  of  air  (125  ppm]  averaged 
over  a  IS-ininute  period. 

n.  Health  Hazard  Data 

A.  MC  can  affect  the  body  if  it  is  inhaled  or 
if  the  Uquid  comes  in  contact  with  the  eyes  or 
skin.  It  can  also  affect  the  lx>dy  if  it  is 
swallowed.  Employers  shall  advise 
employees  of  all  areas  and  operations  where 
exposure  to  MC  occurs. 

B.  Effect  of  overexposure: 

1.  Short-term  Exposure:  MC  is  an 
anesthetic.  Inhaling  the  vapor  may  cause 
mental  confusioa  Kght-headedness.  nausea, 
vomiting,  and  headache.  Continued  exposure 
may  cause  increased  light-hcadedness. 
staggering,  unconsdonsness,  and  even  death. 
High  vapor  concentrations  may  also  cause 
irritation  of  the  eyes  and  respiratory  tract. 
Exposure  to  MC  may  make  the  symptoms  of 
angina  worse.  Skin  exposure  to  the  liquid  MC 
may  cause  irritation.  If  the  liquid  MC  is  held 
in  contact  with  the  skin,  it  may  cause  skin 
bums.  Splashes  of  the  liquid  into  the  eyes 
may  cause  irritation. 

2.  Long-term  (chronic)  exposure:  The 
evidence  for  the  carcinogenic  potential  of  MC 
is  primarily  based  upon  chronic  studies  in 
which  MC  was  administered  to  three  species 
of  laboratory  rodents  (rats,  mice  arul 
hamsters).  MC  exposure  produced  lung  and 
hver  tumors  in  mice  and  mammary  tumors  in 
rats.  No  carcinogenic  effects  of  MC  were 
found  in  hamsters. 

C.  Reporting  signs  and  symptomr  You 
should  inform  your  employer  if  you  develop 
any  signs  or  symptoms  and  suspect  that  they 
are  caused  by  exposure  to  MC 

D.  Warning  Properties: 

1.  Odor  TItfeshold:  Different  authors  have 
reported  varying  odor  thresholds  for  MC 
Kirk-Othmer  and  Siax  t)oth  reported  25  to  50 


ppm;  Summer  and  May  both  reported  150      j 
ppm:  Spector  reports  320  ppm.  Patty, 
however,  states  that  since  one  can  l>ecome 
adapted  to  the  odor,  it  cannot  be  considered 
that  MC  has  an  adequate  warning  property. 

2.  Eye  Irritation  Level:  Grant  reports  that 
MC  "presents  no  particular  hazard  to  the 
eyes."  Kirk-Othmer,  however,  reports  thai 
"MC  vapor  ia  seriously  damaging  to  the 
eyes."  Sax  agrees  with  Kirk-Othraer's 
statement.  The  Documentation  of  TLVs  states 
that  irritation  of  the  eyes  has  been  observed 
in  workers  who  had  been  exposed  to 
concentrations  up  to  5000  ppm. 

3.  Evaluation  of  Warning  Properties:  Since 
there  is  ■  wide  range  of  MC  odor  threshold 
(25-320  ppm),  and  human  adaption  to  the 
odor,  MC  is  considered  as  a  material  %vith 
poor  warning  properties. 

III.  Emergency  First  Aid  Procedures 

In  the  event  of  emergency,  institute  first  aid 
procedures  and  send  for  first  aid  or  medical 
assistance. 

A.  Eye  and  Skin  Exposures:  If  there  is  a 
potential  that  liquid  MC  can  come  in  contact 
with  eye  or  skin,  face  shields  and  skin 
protective  equipment  must  be  provided  and 
used.  If  liquid  MC  comes  in  contact  with  the 
eye,  get  medical  attention.  Contact  lenses 
should  not  l>e  worn  when  working  with  this 
chemical. 

B.  Breathing:  If  a  person  breathes  in  large 
amounts  of  MC  move  the  exposed  person  to 
fresh  air  at  once.  If  breathing  has  stopped, 
perform  ariificial  respiration.  Keep  the 
affected  person  warm  and  at  rest.  Get 
medical  attention  as  soon  as  possible. 

C  Rescue:  Move  Ihe  affected  person  from 
the  hazardous  exposure  immediately.  If  Ihe 
exposed  person  has  been  overcome,  notify 
someone  else  and  put  into  effect  the 
established  emergency  rescue  procedures. 
Underatand  the  facility's  emergency  rescue 
procedures  and  know  the  locations  of  rescue 
equipment  before  the  need  arises.  Do  not 
become  a  casualty. 

IV.  Respirators,  Protective  Clothing,  and  Eye 
Protection 

A.  Respiratora:  Good  industrial  hygiene 
practices  recommend  that  engineering 
controls  be  used  to  reduce  environmental 
concentrations  to  the  permissible  exposure 
level.  However,  there  are  some  exceptions 
where  respiratora  may  be  used  to  control 
exposure.  Respirators  may  be  used  vihen 
engineering  and  work  practice  controls  are 
not  feasible,  when  such  controls  are  in  the 
process  of  being  installed,  or  when  these 
controls  fail  and  need  to  be  supplemented. 
Respiratora  may  also  be  used  for  operations 
which  require  entry  into  tanks  or  closed 
vessels,  and  in  emergency  situations.  If  the 
use  of  respiratora  is  necessary,  the  only 
respiratora  permitted  are  those  that  have 
been  approved  by  the  Mine  Safety  and 
Health  Administralion  (MSHA)  or  the 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH).  Supplied-air  respiratora 
are  required  t>ecau8e  air-purifying  respiratora 
do  nol  provide  adequate  respiratory 
protection  against  MC  In  addition  to 
respirator  selections,  a  complete  written 
respiratory  protection  program  should  be 
instituted  which  includes  regular  training. 
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maintenance,  inspection,  cleaning,  and 
evaluation.  If  you  can  smell  MC  while 
wearing  a  respirator,  proceed  immediately  to 
fresh  air.  If  you  experience  difficulty  in 
breathing  while  wearing  a  respirator,  tell 
your  employer. 

B.  Protective  Clothing:  Employees  should 
t>e  provided  with  and  required  to  use 
impervious  clothing,  gloves,  face  shields 
(eight-inch  minimum),  and  other  appropriate 
protective  clothing  necessary  to  prevent 
repeated  or  prolonged  skin  contact  with 
liquid  MC  or  contact  with  vessels  containing 
liquid  MC.  Any  clothing  which  becomes  wet 
with  liquid  MC  should  be  removed 
immediately  and  not  reworn  until  the 
employer  has  ensured  that  the  protective 
clothing  is  hi  for  reuse. 

C  Eye  Protection:  Employees  should  be 
provided  with  and  required  to  use  splash- 
proof  safety  goggles  where  liquid  MC  may 
contact  the  eyes. 

V.  Housekeeping  and  Hygiene  Facilities 

For  purposes  of  complying  with  29  CFR 
1910.141,  the  following  items  should  be 
emphasized: 

A.  The  workplace  should  he  kept  clean, 
orderly,  and  in  a  sanitary  condition.  The 
employer  is  required  to  institute  a  leak  and 
spill  detection  program  for  operations 
involving  liquid  MC  in  order  to  detect  sources 
of  fugitive  MC  emissions. 

B.  Emergency  drench  showers  and 
eyewash  facilities  are  recommended.  These 
should  be  maintained  in  a  sanitary  condition. 
Suitable  cleansing  agents  should  also  be 
provided  to  assure  the  effective  removal  of 
MC  from  the  skin. 

C  Because  of  the  hazardous  nature  of  MC 
contaminated  protective  clothing  should  be 
placed  in  a  regulated  area  designated  by  the 
employer  for  removal  of  MC  t>efore  Ihe 
clothing  is  laundered  or  disposed  of. 

VL  Precautions  for  Safe  Use.  Handling  and 
fitorage 

A.  Fire  and  Explosion  Hazards:  MC  has  no 
flash  point  in  conventional  closed  tester,  but 
it  forms  flammable  vapor-air  mixtures  at 
approximately  100  *C  (212  *F),  or  higher.  It 
has  a  lower  explosion  limit  of  12%,  and  an 
upper  explosion  limit  of  19%  in  air.  It  has  an 
autoignilion  temperature  of  556.1  *C  (1033  *F). 
and  a  boiling  point  of  39.B  *C  (104  'F).  It  is 
heavier  than  water  with  a  specific  gravity  of 
1.3.  It  is  slightly  soluble  in  water.  i 

B.  Reactivity  Hazards:  Conditions  ' 
contributing  to  instability  of  MC  are  heat  and 
moisture.  Contact  with  strong  oxidizera, 
caustics,  and  chemically  active  metals  such 
as  aluminum  or  magnesium  powder,  sodium 
and  potassium  may  cause  fires  and 
explosions.  Special  precautions:  Liquid  MC 
will  attack  some  forms  of  plastics,  rubber, 
and  coatings. 

C  Life  Hazard:  Liquid  MC  is  painful  and 
irritating  if  splashed  in  the  eyes  or  if  confined 
on  Ihe  skin  by  gloves,  clothing,  or  shoes. 
Vapor  in  high  concentrations  may  cause 
narcosis  and  death. 

D.  Storage:  Protect  against  physical 
damage.  Because  of  its  corrosive  properties, 
and  its  high  vapor  pressure,  MC  should  be 
stored  in  plain,  galvanized  or  lead  lined,  mild 
steel  conlainera  in  a  cool,  dry,  well  ventilated 
area  away  from  direct  sunlight,  heal  source 
and  acute  fire  hazards. 


E.  Piping  Material:  All  piping  and  valves  al 
the  loading  or  unloading  station  should  l>e  of 
material  that  Is  resistant  to  MC  and  should  be 
carefully  inspected  prior  to  connection  to  the 
transport  vehicle  and  periodically  during  the 
operation. 

F.  Usii;<l  Shipping  Containera:  Glass 
bottles,  5-  and  55-gallon  steel  drums,  tank 
care,  and  tank  trucks. 

G.  Electrical  Equipment:  Electrical 
installations  in  Class  I  hazardous  locations  as 
defined  in  Article  500  of  the  National 
Electrical  Code,  should  be  installed  according 
to  Article  501  of  the  code;  and  electrical 
equipment  should  be  suitable  for  use  in 
atmospheres  containing  MC  vapora.  See 
Flammable  and  Combustible  Liquids  Code 
(NFPA  No.  .^25M).  Chemical  Safety  Data 
Sheet  SD-86  (Manufacturing  Chemists' 
Association.  Inc.). 

H.  Fire  Fighting:  When  involved  in  fire,  MC 
emits  high  toxic  and  irritating  fumes  such  as 
phosgene,  hydrogen  chloride  and  cart>on 
monoxide.  Wear  breathing  apparatus  and  use 
water  spray  to  keep  fire-exposed  containera 
cool.  Water  spray  may  be  used  to  flush  spills 
away  from  exposures.  Extinguishing  media 
are  dry  chemical  carbon  dioxide,  foam.  For 
purposes  of  compliance  with  29  CFR  1910.307. 
locations  classified  as  hazardous  due  to  the 
presence  of  MC  shall  be  Class  I. 

I.  Spills  and  Leaks:  Pcreons  not  wearing 
protective  equipment  and  clothing  should  be 
restricted  from  areas  of  spills  or  leaks  until 
cleanup  has  been  completed.  If  MC  has 
spilled  or  leaked,  the  following  steps  should 
be  taken: 

1.  Remove  all  ignition  sources. 

2.  Ventilate  area  of  spill  or  leak. 

3.  Collect  for  reclamation  or  absorb  in 
vermiculile,  dry  sand,  earth,  or  a  similar 
material. 

).  Methods  of  Waste  Disposal:  Small  spills 
should  be  absorbed  onto  sand  and  taken  to  a 
safe  area  for  atmospheric  evaporation. 
Incineration  is  the  preferred  method  for 
disposal  of  large  quantities  by  mixing  with  a 
combustible  solvent  and  spraying  into  an 
incinerator  equipped  with  acid  scrubbera  to 
remove  hydrogen  chloride  gases  formed. 
Complete  combustion  will  convert  carbon 
monoxide  to  carbon  dioxide.  Care  should  be 
taken  for  the  presence  of  phosgene. 

K.  You  must  nol  keep  food,  beverage,  or 
smoking  materials,  nor  are  you  permitted  to 
eat  or  smoke  in  regulated  areas  where  MC 
concentrations  are  above  the  permissible 
exposure  limits. 

L  Portable  heating  imits  should  not  be  used 
in  confined  areas  where  MC  is  used. 

M.  Ask  your  supervisor  where  MC  is  used 
in  your  work  area  and  for  any  additional 
plant  safety  and  health  rules. 

VII  Medical  Requirements 

Your  employer  is  required  to  offer  you  the 
opportunity  to  participate  in  a  medical 
surveillance  program  if  you  are  exposed  to 
MC  at  concentrations  exceeding  the  action 
level  (12.5  ppm  8-hour  TWA)  for  more  than  30 
days  a  year  or  at  concentrations  exceeding 
the  PELj  (25  ppm  8-hour  TWA  or  125  ppm  15- 
minule  STEL)  for  mere  than  10  days  a  year.  If 
you  are  exposed  to  MC  at  concentrations 
over  either  of  the  PELs,  the  medical 
surveillance  will  also  include  tests  to  ensure 
that  you  are  able  to  wear  the  respirator  that 


you  are  assigned.  Your  employer  must 
provide  all  medical  examinations  relating  to 
your  MC  exposure  at  a  reasonable  time  and 
place  and  at  no  cost  to  you. 

VIII.  Monitoring  and  Measurement 
Procedures 

A.  Exposure  above  the  Permissible 
Exposure  Limit: 

1.  Eight-hour  exposure  evaluation: 
Measurements  taken  for  the  purpose  of 
determining  employee  exposure  under  this 
section  are  t>esl  taken  with  consecutive 
samples  covering  the  full  shift.  Air  samples 
must  be  taken  in  the  employee's  breathing 
zone. 

2.  Monitoring  techniques:  The  sampling  and 
analysis  under  this  section  may  l>e  performed 
by  collection  of  the  MC  vapor  on  two 
charcoal  adsorption  tul>es  in  series  or  other 
composition  adsorption  tubes,  with 
subsequent  chemical  analysis.  Sampling  and 
analysis  may  also  be  performed  by 
instruments  such  as  real-time  continuous 
monitoring  systems,  portable  direct  readiitg 
instruments,  or  passive  dosimetera  as  long  as 
measurements  taken  using  these  methods 
accurately  evaluate  the  concentration  of  MC 
in  employees  breathing  zones. 

OSHA  methods  59  and  BO  are  examples  of 
validated  methods  of  sampling  and  analysis 
of  MC.  Copies  of  these  methods  are  available 
from  OSHA.  The  employer  has  the  obligation 
of  selecting  a  monitoring  method  which  meets 
the  accuracy  and  precision  requirements  of 
the  standard  under  his  unique  field 
conditions.  The  standard  requires  that  the 
method  of  monitoring  must  be  accurate,  to  a 
95  percent  confidence  level,  to  plus  or  minus 
25  percent  for  concentrations  of  MC  at  or 
above  25  ppm.  and  to  plus  or  minus  35 
percent  for  concentration  at  or  below  25  ppm. 
In  addition  to  OSHA  methods  59  and  80, 
there  are  numerous  other  methods  available 
for  monitoring  for  MC  in  the  workplace. 

B.  Since  many  of  the  duties  relating  to 
employee  exposure  are  dependent  on  the 
results  of  measurement  procedures, 
employere  must  assure  that  the  evaluation  of 
employee  exposure  is  performed  by  a 
technically  qualified  peraon. 

IX  Observation  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  MC  and  you  or  your  designated 
representative  are  entitled  to  observe  the 
monitoring  procedure.  You  are  entitled  to 
observe  the  steps  taken  in  the  measurement 
procedure,  and  to  record  the  results  obtained. 
When  the  monitoring  procedure  is  taking 
place  in  an  area  where  respirators  or 
peraonal  protective  clothing  and  equipment 
are  required  to  be  worn,  you  or  your 
representative  must  also  be  provided  with, 
and  must  wear  protective  clothing  and 
equipment. 

X.  Access  to  Information 

A.  Each  year,  your  employer  is  required  lo 
inform  you  of  the  information  contained  in 
this  Appendix.  In  addition,  your  employer 
must  instruct  you  in  the  proper  work 
practices  for  using  MC  emergency 
procedures,  and  the  correct  use  of  protective 
equipment. 
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B.  Your  employer  ia  required  to  determine 
whether  you  are  being  exposed  to  MC.  You  or 
your  representative  has  the  right  to  observe 
employee  measurements  and  to  record  the 
results  obtained.  Your  employer  is  required  to 
inform  you  of  your  exposure.  If  your 
employer  determines  that  you  are  being  over 
exposed,  he  or  she  is  required  to  inform  you 
of  the  actions  which  are  being  taken  to 
reduce  your  exposure  to  within  permissible 
exposure  limits. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  records  must  be  kept  by 
the  employer  for  at  least  thirty  years  (30). 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  you  or 
your  representative  upon  your  request. 

XI.  Common  Operations  and  Controls 

The  following  list  includes  some  common 
operations  in  which  exposure  to  MC  may 
occur  and  control  methods  which  may  be 
effective  in  each  case: 


Oporations 


Use  as  sdvent  in  paint 
and  vamtsti  removers; 
manufacture  ol 
aerosols:  cotd  cleaning 
and  ultrasonic 
cleaning;  and  as  an 
extraction  solvent  tor 
foods  arxj  furniture 
processing. 

Use  as  solvent  in  vapor 
degreas<ng. 

Use  as  a  secorvtery 
frtngetirt  n  air 
condHioning  and 
SCienlific  testing. 


Controla 


General  dilution 
ventilation:  local 
exhaust  venbUihon: 
personal  protective 
equipment 


Process  enclosure,  local 
axriaust  ventilation; 
cNUing  coils. 

General  dHution 
ventilation;  local 
exTiaust  ventilation; 
personal  protective 
equipment. 


Appendix  B  to  §  1910.1052— Medical 
Surveiilance  for  Methylene  Chloride 

I.  Primary  Route  of  Entry 
Inhalation. 

II.  Toxicology 

Methylene  Chloride  (MC)  is  primarily  an 
inhalation  hazard.  The  principle  acute 
hazardous  effects  are  the  depressant  action 
on  the  central  nervous  system  and  possible 
liver  toxicity.  The  range  of  CNS  effects  are 
from  a  decreased  eye/hand  coordination  and 
decreased  performance  in  vigilance  tasks  to 
narcosis  and  even  death  of  the  individuals 
exposed  at  very  high  doses.  Elevated  liver 
enzymes  and  irritation  to  the  respiratory 
passages  and  eyes  have  also  been  reported 
for  both  humans  and  experimental  animals 
resulting  from  exposure  to  MC  vapors.  MC  is 
metabolized  to  carbon  monoxide  and  carbon 
dioxide  via  two  separate  pathways.  Through 
the  first  pathway.  MC  is  metabolized  to 
carbon  monoxide  as  an  end-product  via  the 
P-4S0  mixed  function  oxidase  pathway 
located  in  the  microsomal  fraction  of  the  cell. 
This  biotransformation  of  MC  to  carbon 
monoxide  occurs  through  the  process  of 
microsomal  oxidative  dechlorination  which 
takes  place  primarily  in  the  liver.  The  amount 
of  conversion  to  carbon  monoxide  is 


signiHcant  as  measured  by  the  concentration 
of  carboxy hemoglobin;  up  to  12%  measured  in 
the  blood  following  occupational  exposure  of 
up  to  6l0  ppm.  Through  the  second  pathway. 
MC  is  metabolized  to  carbon  dioxide  as  an 
end  product  (with  formaldehyde  and  formic 
acid  as  metabolic  intermediates)  via  the 
glutathione  dependent  enzyme  found  in  the 
cytosoiic  fraction  of  the  liver  cell.  MC  has 
been  tested  for  carcinogenicity  in  several 
laboratory  rodents.  These  rodent  studies 
indicate  that  there  is  clear  evidence  that  MC 
is  carcinogenic  to  male  and  female  mice  and 
female  rats.  Based  on  three  epidemiologic 
studies.  OSHA  preliminarily  concludes  that 
there  is  suggestive  evidence  of  increased 
cancer  risk  in  MC-related  worker 
populations.  The  epidemiological  evidence  is 
consistent  with  the  finding  of  excess  cancer 
in  the  experimental  animal  studies.  NIOSH 
regarded  MC  as  a  potential  occupational 
carcinogen  and  the  International  Agency  for 
Research  Cancer  (lARC)  classified  MC  as  an 
animal  carcinogen.  OSHA  considered  MC  as 
a  suspected  human  carcinogen. 

III.  Medical  Signs  and  Symptoms  of  Acute 
Exposure 

Skin  exposure  to  liquid  MC  may  cause 
irritation.  If  liquid  MC  comes  in  contact  with 
the  skin  or  eyes,  it  may  cause  skin  irritations 
and  bums.  At  very  high  concentrations  in  air. 
MC  is  an  anesthetic  and  may  cause  breathing 
problems,  leading  to  bronchitis  and 
pulmonary  edema,  nausea,  vomiting,  light- 
headedness, numbness  of  the  extremities, 
blood  changes,  unconsciousness  and  even 
death. 

At  lower  concentrations  in  air.  MC  may 
cause  irritation  to  the  skin,  eye,  and 
respiratory  tract  and  occasionally  headache 
and  nausea.  Perhaps  the  greatest  problem 
from  exposure  to  low  concentrations  of  MC  is 
the  CNS  effects  on  coordination  and 
alertness  that  may  cause  unsafe  operations  of 
machinery  and  equipment,  leading  to  self- 
injury  or  accidents.  Low  levels  and  short 
duration  exposures  do  not  seem  to  produce 
permanent  disability,  but  chronic  exposures 
to  MC  have  been  demonstrated  to  produce 
liver  toxicity  in  animals,  and  therefore,  the 
evidence  is  suggestive  for  liver  toxicity  in 
humans  after  chronic  exposure. 

IV.  Surveillance  and  Preventative 
Considerations 

As  discussed  above,  MC  is  classified  as  a 
suspect  or  potential  human  carcinogen.  It  is  a 
central  nei-vous  system  (CNS)  depressant  and 
a  skin,  eye  and  respiratory  tract  irritant.  At 
extremely  high  concentrations,  MC  has 
caused  liver  damage  in  animals. 

The  principal  toxic  effect  of  MC  is  on  the 
CNS,  acting  as  a  narcotic.  The  observation  of 
the  symptoms  characteristic  of  CNS 
depression  along  «vith  a  physical 
examination  would  provide  the  best 
detection  of  early  neurological  disorders. 
Since  exposure  to  MC  also  increases  the 
carboxyhemoglobin  level  in  the  blood, 
ambient  carbon  monoxide  levels  would  have 
an  additive  effect  on  that  carboxyhemoglobin 
level.  Based  on  such  information,  the  medical 
surveillance  should  include  a  periodic 
carboxyhemoglobin  test  as  an  index  of  the 
presence  of  carbon  monoxide  in  the  blood. 


Based  on  the  animal  evidence  and  three 
epidemiologic  studies  previously  mentioned. 
OSHA  preliminarily  concludes  that  MC  is  a 
suspect  human  carcinogen.  The  proposed 
medical  surveillance  program  is  designed  to 
observe  exposed  workers  on  a  regular  basis. 
While  the  proposed  medical  surveillance 
program  cannot  detect  MC-induced  cancer  at 
a  preneoplastic  stage,  OSHA  anticipates  that, 
as  in  the  past,  early  detection  and  treatments 
of  cancers  leading  to  enhanced  survival  rates 
will  continue  to  evolve. 

A.  Medical  and  Occupational  History 

The  medical  and  occupational  work  history 
plays  an  important  role  in  the  initial 
evaluation  of  workers  exposed  to  MC.  It  is 
therefore  extremely  important  for  the 
examining  physician  to  evaluate  the  MC- 
exposed  worker  carefully  and  completely  and 
to  focus  the  examination  on  MC's  potentially 
associated  health  hazards. 

The  medical. evaluation  should  include  a 
detailed  work  and  medical  history  with 
special  emphasis  on  neurological  sjinptoms 
and  menial  status.  A  complete  physical 
examination  with  special  attention  focusing 
on  the  lungs,  liver,  nervous  system  and  breast 
with  an  evaluation  of  pre-existing  skin 
disorders  and  history  of  cardiac  disease 
should  also  be  included. 

The  most  important  goal  of  the  proposed 
medical  history  would  be  to  elicit  information 
from  the  worker  regarding  potential  signs  or 
symptoms  associated  with  increased  levels  of 
carboxyhemoglobin  due  to  the  presence  of 
carbon  monoxide  in  the  blood.  Physicians 
should  ensure  that  the  smoking  history  of  all 
MC  exposed  employees  is  known.  Exposme 
to  MC  may  cause  a  significant  increase  in 
carboxyhemoglobin  level  in  all  exposed 
persons.  However,  smokers  as  well  as 
workers  with  anemia  or  heart  disease  and 
those  concurrently  exposed  to  carbon 
monoxide  are  at  especially  high  risk  of  toxic 
effects  because  of  an  already  reduced  oxygen 
carrying  capacity. 

It  is  important  for  the  physician  to  become 
familiar  with  the  operating  conditions  in 
which  exposure  to  MC  is  likely  to  occur  The 
physician  also  must  become  familiar  with  the 
signs  and  symptoms  that  may  indicate  that  a 
worker  is  receiving  otherwise  unrecognized 
and  exceptionally  high  exposure  levels  of 
MC. 

B.  Physical  Examination 

The  complete  physical  examination,  when 
coupled  with  the  medical  and  occupational 
history,  will  assist  the  physician  in  detecting 
pre-existing  conditions  that  might  place  the 
employee  at  increased  risk,  and  will  establish 
a' baseline  for  future  health  monitoring.  These 
examinations  shall  include,  but  shall  not  be 
limited  to  the  following: 

1.  A  comprehensive  or  interim  medical  and 
work  history  to  include,  but  not  limited  to. 
occurrence  of  headache,  dizziness,  fatigue, 
pain  in  the  limbs,  and  irritation  of  the  skin 
and  eyes. 

2.  A  complete  blood  test  that  covers  the 
following:  white  blood  corpuscles,  red  blood 
corpuscles,  hemoglobin,  and  hematocrit.  In 
addition,  clinical  impressions  of  the  nervous 
system  and  pulmonar>'  function  should  be 
made,  with  additional  tests  conducted  where 
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indicated  or  determined  by  the  examining 
physician  to  be  necessary. 

3.  An  evaluation  of  the  advisability  of  the 
workers  using  respirators,  because  the  use  of 
respirators  places  an  additional  burden  on 
the  cardiopulmonary  system.  It  is  necessary 
for  the  attending  physician  to  evaluate  the 
cardiopulmonary  function  of  these  workers, 
in  order  to  inform  the  employer  in  a  written 
medical  opinion  of  the  worker's  ability  or 
fitness  to  work  in  an  area  requiring  the  use  of 
respiratory  protective  equipment.  The 
presence  of  facial  hair  or  scars  that  might 
interfere  with  the  workers  ability  to  wear 
certain  types  of  respirators  should  also  be 
noted  during  the  examination  and  in  the 
physician's  medical  opinion. 

Because  of  the  importance  of  lung  function 
to  workers  required  to  wear  respirators  to 
protect  themselves  from  MC  exposure,  these 
workers  must  receive  an  assessment  of 
pulmonary  function  before  they  begin  to  wear 
a  respirator  and  at  least  annually  thereafter. 
The  recommended  pulmonary  function  tests 
include  measurement  of  the  employee's 
forced  vital  capacity  (FVC),  forced  expiratory 
volimie  at  one  second  (FEVl),  as  well  as 
calculation  of  the  ratios  of  FEVl  to  FVC,  and 
the  ratios  of  measured  FVC  and  measured 
FEVl  to  expected  respective  values  corrected 
for  variation  due  to  age,  sex,  race,  and  height. 
Pulmonary  function  evaluation  must  be 
conducted  by  a  licensed  physician 
experienced  in  pulmonary  function  tests. 

4.  It  is  also  recommended  that  end  of  shift 
carboxyhemoglobin  levels  be  determined 
periodically,  and  any  level  above  5%  for  non- 
smokers  and  above  8-10%  for  smokers  should 
prompt  an  investigation  of  the  worker  and  his 
workplace.  This  test  is  recommended 
because  MC  is  metabolized  to  CO,  which 
combines  strongly  with  hemoglobin,  resulting 
in  a  reduced  capacity  to  transport  oxygen  in 
the  body.  This  is  of  particular  concern  for 
cigarette  smokers  because  they  already  have 
a  diminished  hemoglobin  capacity  due  to  the 
presence  of  CO  in  cigarette  smoke. 

C  Additional  Examinations  and  Referrals 
1.  Examination  by  a  Specialist 
When  a  worker  examination  reveals 
unexplained  symptoms  or  signs  (i.e.  in  the 
physical  examination  or  in  the  laboratory 
tests),  follow-up  medical  examinations  would 
be  necessary  to  assure  that  MC  exposure  is 
not  adversely  affecting  the  worker's  health. 
When  the  examining  physician  finds  it 
necessary,  additional  tests  should  be 
included  to  determine  the  nature  of  the 
medical  problem  and  the  underlying  cause. 
Where  relevant,  the  worker  should  be  sent  to 
a  specialist  for  further  testing  and  treatment 
as  deemed  necessary. 

The  proposal  provides  a  mechanism 
whereby  these  additional  investigations 
would  be  covered  under  the  standard  for 
occupational  exposure  to  MC.  and  it  also 
permits  physicians  to  add  appropriate  or 
necessary  tests  to  improve  the  diagnosis  of 
disease  should  such  tests  become  available 
in  the  future.* 

2.  Emergencies 

The  examination  of  workers  exposed  to 
MC  in  an  emergency  would  be  directed  at  the 
organ  systeir  s  most  likely  to  be  affected.  If 
the  worker  has  received  a  severe  acute 


exposure,  hospitalization  may  be  required  to 
assure  proper  medical  intervention.  It  is  not 
possible  to  precisely  define  "severe",  but  the 
physician's  judgement  should  not  merely  rest 
on  hospitalization.  If  the  worker  has  suffered 
significant  conjunctival,  oral,  or  nasal 
irritation,  respirator^'  distress,  or  discomfort, 
the  physician  should  instigate  appropriate 
follow-up  procedures.  These  include  attention 
to  the  eyes,  lungs  and  the  neurological 
system.  The  frequency  of  follow-up 
examinations  should  be  determined  by  the 
attending  physician.  This  testing  would 
permit  the  early  identification  essential  to 
proper  medical  management  of  such  workers. 

D.  Employer  Obligations 

The  employer  would  be  required  to  provide 
the  responsible  physician  and  any  specialists 
involved  in  a  diagnosis  with  the  following 
information:  a  copy  of  the  MC  standard 
including  relevant  appendices,  a  description 
of  the  affected  employee's  duties  as  they 
relate  to  his  or  her  exposure  to  MC;  an 
estimate  of  the  employee's  exposure 
including  duration  (e.g.  15hr/wk,  three  8-hour 
shifts/wk,  full  time):  a  description  of  any 
personal  protective  equipment  used  by  the 
employee,  including  respirators;  and  the 
results  of  any  previous  medical 
determinations  for  the  affected  employee 
related  to  MC  exposure  to  the  extent  that  this 
information  is  within  the  employer's  control. 

E.  Physician 's  Obligations 

The  standard  would  require  the  employer 
to  obtain  a  written  statement  from  the 
physician.  This  statement  would  have  to 
contain  the  physician's  opinion,  based  on  a 
written  evaluation  of  test  results  and  the 
physical  examination,  as  to  whether  the 
employee  has  any  medical  condition  placing 
him  or  her  at  increased  risk  of  impaired 
health  from  exposure  to  MC  or  use  of 
respirators,  as  appropriate.  The  physician 
would  also  have  to  state  his  or  her  opinion 
regarding  any  restrictions  that  should  be 
placed  on  the  employee's  exposure  to  MC  or 
upon  the  use  of  protective  clothing  or 
equipment  such  as  respirators.  If  the 
employee  wears  a  respirator  as  a  result  of  his 
or  her  exposure  to  MC,  the  physician's 
opinion  would  have  to  also  contain  a 
statement  regarding  the  suitability  of  the 
employee  to  wear  the  type  of  respirator 
assigned.  Finally,  the  physician  would  have 
to  inform  the  employer  that  the  employee  has 
been  told  the  results  of  the  medical 
examination  and  of  any  medical  conditions 
which  require  further  explanation  or 
treatment.  This  written  opinion  is  not  to 
contain  any  information  on  specific  findings 
or  diagnosis  unrelated  to  employee's 
occupational  exposurei. 

The  purpose  in  requiring  the  examining 
physician  to  supply  the  employer  with  a 
written  opinion  is  to  provide  the  employer 
with  a  medical  basis  to  assist  the  employer  in 
placing  employees  initially,  in  assuring  that 
their  health  is  not  being  impaired  by 
exposure  to  MC,  and  to  assess  the 
employee's  ability  to  use  any  required 
protective  equipment. 


Appendix  C  to  §  1910.1052— 
Qualitative  and  Ouantttattve  Ht  Testing 
Procedures 

A.  Fit  Test  Protocols 

The  employer  shall  include  the  following 
provisions  in  the  fit  test  procedures.  These 
provisions  apply  to  both  qualitative  fit  testing 
(QLFT)  and  quantiUtive  fit  testing  (QNFT). 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  including  respirators  of  various 
sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  three  sizes  of 
elaslomeric  facepieces  of  the  type  of 
respirator  that  is  to  be  tested,  i.e.,  thr^e  sizes 
of  half  mask:  or  three  sizes  of  full  facepiece: 
or  three  sizes  of  quarter  facepiece  respirator, 
and  units  from  at  least  two  manufacturers. 

2.  Prior  to  the  selection  process,  the  test 
subject  shall  be  shown  how  to  put  on  a 
respirator,  how  it  should  be  positioned  on  the 
face,  how  to  set  strap  tension  and  how  to 
determine  a  comfortable  fit.  A  mirror  shall  be  | 
available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  as  it  is  only 

a  review. 

3.  The  test  subject  shall  be  informed  that 
he/she  is  being  asked  to  select  the  respirator 
which  provides  the  most  comfortable  fit. 
Each  respirator  represents  a  different  size 
and  shape,  and  if  fitted  and  used  properly, 
will  provide  adequate  protection. 

4.  The  test  subject  shall  be  instructed  to 
hold  each  facepiece  up  to  the  face  and 
eliminate  those  which  obviously  do  not  give  a 
comfortable  fit. 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  Assistance  in  assessing  comfort  can 
be  given  by  discussing  the  points  in  item  6 
below.  If  the  test  subject  is  not  familiar  with 
using  a  particular  respirator,  the  test  subject 
shall  be  directed  to  don  the  mask  several 
times  and  to  adjust  the  straps  each  time  to 
become  adept  at  setting  proper  tension  on  the 
straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject 
adequate  time  to  determine  the  comfort  of  the 
respirator: 

(i)  position  of  mask  on  the  nose: 

(ii)  room  for  eye  protection: 

(iii)  room  to  talk 

(iv)  position  of  mask  on  face  cheeks 

7.  'The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

(i)  chin  properly  placed; 

(ii)  adequate  strap  tension,  not  overly 

tightened; 
(iii)  fit  across  nose  bridge: 
(iv)  respirator  of  proper  size  to  span 

distance  from  nose  to  chin: 
(v)  tendency  of  respirator  to  slip: 
(vi)  self-observation  in  mirror  to  evaluate 

fit;  and  respirator  position. 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks  as 
described  below  or  ANSI  288.2-1960.  Before 
conducting  the  negative  or  positive  pressure 
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test,  the  subject  shall  be  told  to  seat  the  mask 
on  the  face  by  moving  the  head  from  side-to- 
side  and  up  and  down  slowly  while  taking  in 
a  few  slow  deep  breaths.  Another  facepiece 
shall  be  selected  end  retested  if  the  test 
subjects  fails  to  fit  check  tests. 

9.  The  test  shall  not  be  conducted  if  there  is 
any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface,  such  as  stubble 
beard  growth,  beard,  or  long  sideburns  which 
cross  the  respirator  sealing  surface.  Any  type 
of  apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or  removed. 

10.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respiratory 
disease  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

11.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  successfully  fitted 
respirator  for  a  period  of  two  weeks.  If  at  any 
time  during  this  period  the  respirator 
becomes  uncomfortable,  the  test  subject  shall 
be  given  the  opportunity  to  select  a  different 
facepiece  and  to  be  retested. 

12.  The  employer  shall  maintain  a  record  of 
the  fit  test  administered  to  an  employee.  The 
record  shall  contain  at  least  the  following 
information: 

(i)  name  of  employee: 

(ii)  tyTJe  of  respirator 

(iii)  brand,  size  of  respirator, 

(ivj  date  of  test: 

(v)  where  QNFT  is  used:  the  fit  factor,  strip 
chart  recording  or  other  recording  of  the 
results  of  the  test. 

The  record  shall  be  maintained  until  the  next 
fit  test  is  administered. 

13.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
test  procedure.  The  description  of  the  process 
shall  include  a  description  of  the  test 
exercises  that  the  subject  will  be  peiforming. 
The  respirator  to  be  tested  shall  be  worn  for 
at  least  5  minutes  before  the  start  of  the  fit 
test. 

14.  Test  Exercises.  The  test  subject  shall 
perform  exercises,  in  the  test  environment,  in 
the  manner  described  below: 

(i)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally. 

(ii)  Deep  breathing.  In  a  normal  standing 
position,  the  subject  shall  breathe  slowly  and 
deeply,  taking  caution  so  as  to  not 
hyperventilate. 

(iii)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his/her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(iv)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his/her 
head  up  and  down.  The  subject  shall  be 
instructed  to  inhale  in  the  up  position  (i.e.. 
when  looking  toward  the  ceiling). 

(v)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  backward  from  liX), 
or  recite  a  memorized  poem  or  song. 


(vi)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  frowning. 

(vii)  Bending  over.  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes,  fogging  in  place  shall  be 
substituted  for  this  exercise  in  those  test 
environments  such  as  shroud  type  QNFT 
units  which  prohibit  bending  at  the  waist. 

(viii)  Normal  breathing.  Same  as  exercise  1. 
Each  test  exercise  shall  be  performed  for  one 
minute  except  for  the  grimace  exercise  which 
shall  be  performed  for  15  seconds. 

The  test  subject  shall  be  questioned  by  the 
test  conductor  regarding  the  comfort  of  the 
respirator  upon  completion  of  the  protocol.  If 
it  has  become  uncomfortable,  another  model 
of  respirator  shall  be  tried. 
B.  Qualitative  Fit  Test  (QLFT)  Protocols 

1.  General 

(I)  The  employer  shall  ensure  that 
qualitative  fit  testing  shall  only  be  used  for 
respirators  to  be  worn  in  atmospheric 
concentrations  of  MC  of  10  times  the  8  hour 
TWA  or  less  (10  X  25  ppm  =  250  ppm). 

(ii)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the  respirator 
qualitative  fit  test  program. 

(iii)  The  employer  shall  ensure  that  persons 
administering  QLFT  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perform 
tests  properly,  recognize  invalid  tests,  and 
assure  that  test  equipment  is  in  proper 
working  order. 

(iv)  The  employer  shall  assure  that  QLFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  at  the  parameters  for  which 
it  was  designed. 

2.  Isoamyl  Acetate  Protocol 
(i)  Odor  Threshold  Screening 

The  odor  threshold  screening  test, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  if  the  individual  tested 
can  detect  the  odor  of  isoamyl  acetate. 

(a)  Three  1  liter  glass  jars  with  metal  lids 
are  required. 

(b)  Odor  free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  degrees  C  shall  be 
used  for  the  solutions. 

(c)  The  isoamyl  acetate  (lAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  .1  cc  of  pure  lAA  to  800  cc 
of  odor  free  water  in  a  1  liter  jar  and  shaking 
for  30  seconds.  A  new  solution  shall  be 
prepared  at  least  weekly. 

(d)  The  screening  test  shall  be  conducted  in 
a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

(e)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using  a 
clean  dropper  or  pipette.  The  solution  shall 
be  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that  the 
L\A  concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be  used 
for  only  one  day. 

(f)  A  test  blank  shall  be  prepared  in  a  third 
jar  by  adding  500  cc  of  odor  free  water. 

(g)  The  odor  test  and  test  blank  jars  shall 
be  labeled  1  and  2  for  jar  identification. 
Labels  shall  be  placed  on  the  lids  so  they  can 


be  periodically  pe^eled,  dried  off  and  switched 
to  maintain  the  integrity  of  the  test. 

(h)  The  following  instruction  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i.e..  1  and  2):  "The  purpose 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  wafer.  One  of 
these  bottles  also  contains  a  small  amount  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

(i)  The  mixtures  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

(j)  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  shall  not 
be  performed. 

(k)  If  the  test  subject  correctly  identifies  the 
jar  containing  the  odor  test  solution,  the  test 
subject  may  proceed  to  respirator  selection 
and  fit  testing. 

(ii)  Iscamyl  Acetate  Fit  Test 

(a)  The  fit  test  chamber  shall  be  similar  to 
a  clear  55-gallon  drum  hner  suspended 
inverted  over  a  2-fool  diameter  frame  so  that 
the  top  of  the  chamber  is  about  6  inches 
above  the  test  subject's  head.  The  inside  top 
center  of  the  chamber  shall  have  a  small 
hook  attached. 

(b)  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  weekly. 

(c)  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  roo.Ti.  This  room  shall 
be  separate  from  the  rqom  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

(d)  A  copy  of  the  test  exercises  and  any 
prepared  text  from  which  the  subject  is  to 
read  shall  be  taped  to  the  inside  of  the  test 
chamber. 

(e)  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6-inch  by  5-inch  piece 
of  paper  towel,  or  other  porous,  absorbent, 
single-ply  moterial,  folded  in  half  and  wetted 
with  0.75  cc  of  pure  lAA.  The  test  subject 
shall  hang  the  wet  towel  on  the  hook  at  the 
top  of  the  chamber. 

[{]  Allow  two  minutes  for  the  lAA  test 
concentration  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject; 
to  explain  the  fit  test,  the  importance  of  his/ 
her  cooperation,  and  the  purpose  for  the  head 
exercises:  or  to  demonstrate  some  of  the 
exercises. 

(g)  If  at  any  time  during  the  test,  the  subject 
detects  the  banana  like  odor  of  lAA,  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to    , 
avoid  olfactory  fatigue. 


Federal  Register  /  Vol.  56.  No.  216  /  Thursday.  November  7.  1991  /  Proposed  Rules  57139 


(h)  If  the  test  has  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test, 
select  and  put  on  another  respirator,  return  to 
the  test  chamber  and  again  begin  the 
procedure  described  in  (1)  through  (7)  above. 
The  proceu  continues  until  a  respirator  that 
fits  well  has  been  found.  Should  the  odor 
sensitivity  test  be  failed,  the  subject  shall 
wait  about  S  minutes  before  retesting.  Odor 
sensitivity  will  usually  have  returned  by  this 
time. 

(i)  When  a  respirator  is  found  that  passes 
the  test,  its  efficiency  shall  be  demonstrated 
for  the  subject  by  having  the  subject  break 
the  face  seal  and  take  a  breath  before  exiting 
the  chamber. 

(j)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
uturated  towel  and  return  it  to  the  person 
conducting  the  test.  To  keep  the  test  area 
from  becoming  contaminated,  the  used 
towels  shall  be  kept  in  a  self  sealing  bag  so 
there  is  no  significant  lAA  concentration 
build-up  in  the  test  chamber  during 
subsequent  tests. 

3.  Saccharin  Solution  Aerosol  Protocol 

The  saccharin  solution  aerosol  QLFT 
protocol  is  the  only  currently  available, 
validated  test  protocol  for  use  with 
particulate  disposable  dust  respirators  not 
equipped  with  high-efficiency  filters.  The 
entire  screening  and  testing  procedure  shall 
b«  explained  to  the  test  subject  prior  to  the 
conduct  of  the  screening  test. 

(i)  Taste  threshold  screening 

The  saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the  individual 
being  tested  can  detect  the  taste  of  saccharin. 

(a)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure 
about  the  head  and  shoulders  that  is 
approximately  12  inches  in  diameter  by  14 
inches  tall  with  at  least  the  front  portion  clear 
and  that  allows  free  movements  of  the  head 
when  a  respirator  is  worn.  An  enclosure 
substantially  similar  to  the  3M  hood 
assembly,  parts  «  FT  14  and  #  FT  IS 
combined,  is  adequate. 

(b)  The  test  enclosure  shall  have  a  3/4-inch 
hole  in  front  of  the  test  tubject's  nose  and 
mouth  area  to  accommodate  the  nebulizer 
nozzle. 

(c)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his/her  wide  open  mouth  with  tongue 
extended. 

(d)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  the  test  conductor  shall 
spray  the  threshold  check  solution  into  the 
enclosure.  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  fit  test 
solution  nebulizer. 

(e)  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin  USP  in  1  cc  of 
Warm  water.  It  can  be  prepared  by  putting  1 
cc  of  the  fit  test  solution  (see  (b)(5)  below)  in 
100  cc  of  distilled  water, 

(f)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  expand. 


(g)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

(h)  If  the  first  response  is  negative,  ten 
more  squeezes  ^re  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(i)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  it  tasted. 

(j)  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  aolicit  a  taste 
response. 

(k)  If  the  saccharin  is  not  tasted  after  90 
squeezes  (step  10),  the  test  subject  may  not 
perform  the  saccharin  fit  test. 

(I)  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the 
taste  for  reference  in  the  fit  test. 

(m)  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(n)  The  nebulizer  shall  be  thoroughly  rinsed 
in  water,  shaken  dry,  and  refilled  at  least 
each  morrting  and  afternoon  or  at  least  every 
four  hours. 

(ii)  Saccharin  Solution  Aerosol  Fit  Teal 
Procedure 

(a)  The  test  subject  may  not  eat  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

(b)  The  fit  test  uses  the  same  enclosure 
described  in  (a)  above. 

(c)  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  (a)  above.  The  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter(s). 

(d)  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

(e)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

(f)  As  before,  the  test  subject  shall  breathe 
through  the  open  mouth  with  tongue 
extended. 

(g)  The  nebulizer  is  inserted  into  the  hole  in 
the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  number  of  squeezes  required  to 
elicit  a  taste  response  in  the  screening  test 

(h)  After  generating  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
exercises  in  section  I.A.14  above. 

(i)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  number  of  squeezes  as  initially. 

(j)  The  test  subject  shall  indicate  to  the  test 
conductor  if  at  any  time  during  the  fit  test  the 
taste  of  saccharin  is  detected. 

(k)  If  the  taste  of  saccharin  is  detected,  the 
fit  is  deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried, 

4.  Irritant  Fume  Piotocol 

(i)  The  respirator  to  be  tested  shall  b« 
equipped  with  high-efficiency  particulate  air 
(HEPA)  filters. 

(Ii)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  familiar  with  its  characteristic  odor. 


(iii)  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride.  such  as 
the  MSA  part  No.  5645,  or  equivalent.  Attach 
one  end  of  the  smoke  tube  to  a  low  flow  air 
pump  set  to  deliver  200  milliliters  per  minute. 

(iv)  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  his/her  eyes  closed  while  the 
test  is  performed. 

(v)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke  tube 
towards  the  face  seal  area  of  the  test  subject 
He/she  shall  begin  at  least  12  Inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

(vi)  The  exercises  identified  in  section 
LA.14  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  is  being 
challenged  by  the  smoke. 

(vii)  Each  test  subject  passing  the  smoke 
test  without  evidence  of  a  response  shall  be 
given  a  sensitivity  check  of  the  smoke  from 
the  same  tube  once  the  respirator  has  been 
removed  to  determine  whether  he/she  reacts 
to  the  smoke.  Failure  to  evoke  a  response 
shall  void  the  fit  test 

(viii)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  the  test  agent. 
C.  Quantitative  Fit  Test  (QNFTJ  Protocol 

1.  General 

(i)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the  respirator 
quantitative  fit  test  program. 

(ii)  The  employer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  factors 
properly  and  assure  that  test  equipment  is  in 
proper  working  order. 

(iii)  The  employer  shall  assure  that  QNFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  at  the  parameters  for  which 
it  was  designed, 

2.  Definitions 

(i)  Quantitative  fit  test  The  test  it 
performed  in  a  test  chamber.  The  normal  air- 
purifying  element  of  the  respirator  is  replaced 
by  a  high-efficiency  particulate  air  (HEPA) 
filter  in  the  case  of  particulate  QNFT  aerosols 
or  a  torbent  offering  contaminant  penetration 
protection  equivalent  to  high-efficiency  filten 
where  the  QNFT  test  agent  is  a  gas  or  vapor. 

(ii)  Challenge  agent  means  the  aerosol,  gat 
or  vapor  Introduced  into  a  test  chamber  to 
that  its  concentration  Inside  ana  outside  the 
respirator  may  be  measured. 

(iii)  Test  subject  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

(iv)  Normal  standing  position  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

(v)  Maximum  peak  penetration  method 
meant  the  method  of  determining  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chart  recordings  of  the  test.  The 
highest  peak  penetration  for  a  given  exercise 
it  taken  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 
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(vi)  Average  peak  penetration  method 
mcaiM  the  method  of  determining  (eti  ageai 
penetration  into  the  reapirator  utilizing  a  strip 
chart  recorder,  integrator,  or  computer.  The 
agent  penetration  ia  determined  by  an 
average  of  the  peak  heights  on  the  graph  or 
by  computRr  inlegration.  for  each  exercise 
except  the  grimace  exercise.  Integrators  or 
computers  which  calculate  the  actual  test 
agent  penetration  into  the  respirator  for  each 
exercise  will  also  be  considered  to  meet  the 
requirements  of  the  average  peak  penetration 
method. 

Z.  Apparatus 

fi)  1— tnMentation.  Aerosol  generation, 
dilution,  and  measurement  systems  using 
com  oil  or  sodium  chloride  as  test  aerosols 
shdil  be  used  for  quantitative  fit  testing. 

(li)  Test  chamber.  The  test  chamber  shall 
be  large  enough  to  permit  all  lest  subjects  to 
perConn  freely  all  required  exercises  without 
d'ilurfoiog  the  challengt  a^ent  coocentratioa 
ot  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air.  yet  uniform  in 
concentration  throughout  the  chamber. 

(iii)  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufacturer. 

(iv)  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
the  challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000.  Irrlegrators  or  computers  which 
integrate  the  amount  of  test  agent  penetration 
leakage  into  the  respirator  for  each  exercise 
may  be  used  provided  a  record  of  the 
readings  Is  made. 

|v)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
chaUiBnge  agent  concentration  in  the  test 
rhamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  an  established 
exposure  limit  for  the  challenge  agent  at  any 
time  durirtg  the  testing  process. 

(vi)  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  no  leakage  occurs  around  the  port  (e.g. 
where  the  respirator  is  probed),  a  free  air 
flow  is  alloMred  into  the  sampling  line  at  all 
times  and  so  that  there  is  no  interference 
with  the  fit  or  performance  of  the  respirator. 

(vii)  The  test  chamber  and  teat  set  up  shall 
permit  the  person  administering  the  test  to 
oKserve  the  test  subject  inside  the  chamb<*r 
during  the  test 

(viii)  The  equipment  generating  the 
challerge  atmo«ph<>re  shall  maintain  the 
concenlration  of  challtfoge  agent  inside  the 
test  chamber  constant  to  within  a  10  percent 
variaboa  for  the  duratioo  of  the  test. 

|ix)  The  time  lag  (mterval  between  an 
event  and  the  recording  of  the  event  on  the 
strip  chart  or  computer  or  integrator)  shall  be 
kepi  to  a  minimum.  There  shall  be  a  clear 
association  between  the  occurrence  of  an 
event  maide  the  test  chamber  and  its  being 
recorded. 

|x)  The  sampling  line  lubijtg  for  the  lest 
chamber  atmoaphere  and  for  (he  respirator 
samphng  port  shall  be  of  eqtuil  diameter  and 
of  the  same  maiertaL  The  length  of  the  two 
lines  shall  be  equal. 

(xi)  The  exhaust  flow  from  the  test 


chamber  shall  pesa  through  a  high-efficiency 
filter  before  release. 

(xii)  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  (est  chamber 
shall  not  exceed  50  percent. 

(xiii)  The  hmi(a(iuns  of  instrument 
detection  shall  be  taken  into  account  when 
determining  the  fit  factor. 

(xiv)  Test  reaprrators  shall  be  maintained 
in  proper  woiking  order  and  inspected  for 
deficiencies  such  as  cracks,  missing  valves 
and  gasketa.  etc 

4.  Procedural  Requirements 

(i)  When  performing  the  initial  positive  or 
negative  pressure  test  the  sampling  line  shall 
be  crimped  closed  in  order  (o  avoid  air 
pressure  leakage  during  eiiher  of  these  tests. 

(ii)  An  abbreviated  screening  isoamyl 
acetate  test  or  irritant  fume  lest  may  be 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  which  passed  the  positive 
and/or  negative  pressure  test  and  thus 
reduce  the  amount  of  QNi-T  time.  When 
performing  a  screening  isoamyl  acetate  test, 
combination  high-efficiency  organic  vapor 
cartridges/canisters  shall  be  used. 

(iii)  A  reasonably  stable  challenge  agent 
concentradon  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
shower  curtain  type  of  test  units  the 
deiermination  of  the  challenge  agent  stability 
may  be  established  af(er  (he  (es(  subject  has 
entered  the  test  environment. 

(iv)  Immediately  after  the  subject  enters 
the  lest  chamber,  the  challenge  agent 
concentration  inside  the  respiiator  shall  be 
measured  io  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  fur  a  half  mask  or 
1  percent  for  a  full  facepiece  respirator. 

(v)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actual  start  of 
testing. 

(vi)  Respirator  restrainir^  straps  shall  not 
be  overtightened  for  testing.  The  straps  shall 
be  adjusted  by  the  wearer  without  assistance 
from  other  persons  to  give  a  reasonable 
comfortable  fit  typical  of  normal  use. 

(vii)  The  lest  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5  . 
percent  for  half  masks  and  1  percent  for  full 
facepiece  respirators.  The  lest  subject  shall 
be  refitted  and  retested.  If  two  of  the  three 
required  tests  are  terminated,  the  fit  shall  be 
deemed  inadequate. 

(viii)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  are  required. 
The  results  of  each  of  (he  three  independent 
fit  tests  must  exceed  the  minimum  fit  factor 
needed  for  the  class  of  respirator  (eg.  quarter 
facepiece  respirator,  half  mask  respirator,  full 
facepiece  respirator). 

(ix)  Calculation  of  fit  factors. 

(a)  The  fit  factor  shall  be  determined  for 
the  quantitative  fit  test  by  taking  the  ratio  of 
the  average  chamber  concentration  to  the 
concentration  inside  the  respirator. 

(b)  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 
of  the  tee«. 

(c)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
detenained  by  one  of  the  following  methods: 

(1)  Average  peak  concentration. 

(2)  Maximum  peak  concentration. 

(3)  Inlegration  by  calculation  of  the  area 

I  under  the  individual  peak  for  each  exercise. 


This  Includes  computerised  inlegration. 

(x)  Interpretation  of  lest  results.  The  fi* 
factor  established  by  the  q<ianti(a(ive  fit 
(esting  shall  be  the  lovrest  of  the  three  fit 
factor  values  calcalaied  from  the  three 
required  fit  tests. 

(xi)  71m  test  subject  shall  not  be  permitted 
to  wear  a  half  mask,  quarter  facepiece.  or  full 
facepiece  respirator  unless  a  minimum  fil 
factor  equivalent  to  at  least  10  times  the 
hazardous  exposure  level  is  obtained. 

(xii)  Filters  used  for  quantitative  fit  testing 
shall  be  replaced  at  least  weekly,  or 
whenever  increased  breething  resislarH'.e  is 
encountered,  or  when  the  (est  ag«nl  has 
altered  the  integrity  of  the  filter  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  (when  used)  or  sooner  If  therer 
is  any  indication  of  breakthrough  by  a  test 
agent. 

Facepiece  Seal  Fit  Checks — Recommended 
Procedures 

A.  Positive  pressure  fit  check.  Close  off  the 
exhalation  valve  and  exhale  gently  into  the 
facepiece.  The  face  fit  Is  considered 
satisfactory  if  a  slight  positive  pressure  can 
be  built  up  inside  the  facepiece  without  any 
evidence  of  outward  leakage  of  air  at  the 
seal.  For  most  respirators  this  method  of  leak 
testing  requires  the  wearer  to  first  remove  the 
exhalation  valve  and  then  carefully  replacing 
it  after  the  test. 

B.  Negative  pressure  fit  check.  Close  ofl 
the  inlet  opening  of  the  canister  or 
cartridge(s)  by  covering  with  the  palm  of  (he 
hand(8)  or  by  replacing  (he  filter  scalls), 
inhale  gently  so  thai  the  facepiece  collapses 
slightly,  and  hold  the  breath  for  ten  seconds. 
If  the  facepiece  remains  in  its  slightly 
collapsed  condition  and  no  inward  leakage  ol 
air  is  detected,  the  tightness  of  the  respirator 
is  considered  satisfactory. 

Shipyard  Employment 

Part  1915  of  title  29  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1915— (AMENDEOl 

6.  The  authority  citation  for  purt  1915 
is  proposed  to  be  revised  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workers  Compensation  Act  (33  U.S.C.  941): 
sees.  4,  6.  and  S,  Occupational  Safety  and 
Health  Act  of  1970  (29  US.C.  653.  055  and 
657):  Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033):  and  29  CFR  part  1911. 

Subpart  Z— {Added| 

7.  29  CFR  part  1915  is  proposed  to  be 
amended  by  adding  a  new  subpart  Z 
toxic  and  hazardous  substances, 
consisting  of  {  1915.1102  methylene 
chloride.  The  text  of  i  1915.1102  would 
be  identical  to  the  text  of  {  1910.10S2. 

Constouctioa  Industry 

Part  1926  of  title  20  of  the  Code  of 
Federal  Regulations  is  proposed  to  b« 
amended  as  follows: 
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PART  1926— (AMENDED] 

8.  The  authority  citation  for  part  1928 
is  proposed  to  be  revised  as  follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333):  sees.  4,  6,  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  use.  653.  655,  657):  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033):  and  29  CFR  part 
1911.  ^ 

9.  29  CFR  part  1928  is  proposed  to  be 
amended  by  adding  a  new  §  1926.81 
methylene  chloride,  to  subpart  D.  The 
text  of  S  1926.81  would  be  identical  to 
the  text  of  fi  1910.1052. 

(FR  Doc.  91-26180  Filed  ll-«-«l:  8:45  am| 
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Part  III 


Environmental 
Protection  Agency 

40  CFR  Parts  704  and  799 

Glycidol  and  Its  Derivatives  Category; 
Proposed  Test  Rule  With  Reporting  and 
Recordkeeping  Requirements 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  704  and  799 
(OPTS-420S1A;  FRL  373ft-2] 
RIN:  2O7O-AB07 

Gtyddol  and  Its  D«rivatives  Catagoiy, 
Proposed  Test  Rule  WIttt  Reporting 
and  Recordkeeping  Requirements 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUtMniARY:  EPA.  under  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA), 
is  proposing  that  manufacturers  and 
processors  of  chemical  substances  Hsted 
on  the  public  or  confidential  portions  of 
the  TSCA  section  8(b)  Chemical 
Substance  Inventory  that  belong  to  the 
"Category  of  glycidol  and  its 
derivatives"  (hereinafter  referred  to  as 
"glycidyls").  be  required  to  perform 
health  effects  testing.  EPA  is  also 
proposing  under  TSCA  section  8(a)  that 
manufacturers  and  importers  of 
glycidyls  be  required  to  report  to  EPA 
the  volume  of  manufacture  and 
importation  of  the  substances  in 
accordance  with  40  CFR  part  704  to 
allow  EPA  to  determine  when  certain 
tests  are  to  be  performed. 
DATES:  Submit  written  comments  on  or 
before  February  5, 1991.  If  persons 
request  an  opportunity  to  submit  oral 
comment  by  February  5, 1991,  EPA  will 
hold  a  public  meeting  on  this  rule  in 
Washington.  DC. 

ADDRESSES:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42051A).  in  triplicate  to: 
TSCA  Public  Docket  Office  (TS-793). 
rm.  NE-G004,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460.  A  public  version  of  the 
administrative  record  supporting  this 
action  (with  any  confidential  business 
information  deleted]  is  available  for 
inspection  at  the  above  address  from  8 
a.m.  to  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday  except  legal 
holidays. 

For  further  information  on  arraoging 
to  speak  at  the  public  meeting,  see  Unit 
]X.  of  this  preamble,  and  contact:  Mary 
Louise  Hewlett,  Chemical  Testing 
Branch  (TS-778),  rm.  NE-100,  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  401  M  St..  SW., 
FOR  FURTHER  INFORMATIOM  CONTACT: 
David  Kling,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Toxic  Substances,  rm.  E-543B,  401  M  St.. 
SW.,  Washington.  DC  20460,  (202)  554- 
1404.  TDD  (202)  554-0551. 


SUPPLEMENTARY  INFORMATION:  EPA  18 

issuing  a  proposed  test  rule  under 
section  4(a)  of  TSCA  requiring  health 
ejects  testing  of  chemical  substances 
falling  within  the  chemical  category  of 
glycidyls.  For  purposes  of  this  proposed 
rule.  EPA  has  defined  "glycidyls"  as 
glycidol  itself  and  any  of  its  esters  or 
ethers  which  are  currently  listed  on.  or 
are  subsequently  listed  on.  the  public  or 
confidential  portions  of  the  TSCA 
section  8(b)  Inventory  of  Chemical 
Substances.  Under  TSCA  section  8(a), 
EPA  is  also  proposing  annual  reporting 
by  manufacturers  (including  importers) 
of  production  and/or  importation 
volumes  for  these  substances  to 
determine  when  certain  testing  will 
begin.  The  glycidyls  are  a  complicated 
category  of  chemicals  that  present  many 
unique  factors  to  consider  in  developing 
an  appropriate  test  rule.  Although  EPA 
is  proposing  this  test  rule,  EPA  expects 
to  seriously  consider  all  alternative 
approaches  and  may  promulgate  a  test 
rule  that  is  substantially  different  from 
today's  proposal.  Because  of  the  length 
and  complexity  of  this  proposed  rule, 
the  following  Table  of  Contents  is 
presented  as  an  aid  to  the  reader. 
Table  of  Contents 

I.  Introduction 

A.  Overview 

1.  Testing  required  by  the  rule 

2.  Other  considerations 

B.  rrC  Recommendation 

C.  Test  Rule  Development  Under  TSCA 

D.  Activities  Since  the  Advanced  Notice 
of  F»roposed  Rulemaking  (ANPR) 

II.  Review  of  Available  Data 

A.  Profile 

B.  Production 

C.  Uses 

D.  Exposure 

E.  Environmental  Release 

F.  Health  Effects 
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C.  Use  of  Structure-Activity 
Relationships  (SAR)  and  Subcategories 
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oncogenicity  and  mutagenicity  testing  of 
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4(a)(l)(B)(i) 

1.  Findings 
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which  TSCA  section  4(a)(1)(B)  findings 
are  made 

a.  Testing  batteries  i 

b.  Test  substance 
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A.  Testing  Proposed  to  be  Triggered  as  a 
Result  of  Data  Submitted  Under  Section 
8(a)  of  TSCA 

B.  Proposed  Immediately-Required 
Testing  and  Test  Standards  Based  on 
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Data 
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XII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

L  IntroductiaQ 

A.  Overview 

1.  Testing  required  by  the  rule.  Under 
this  rule.  EPA  is  proposing  a  testing 
scheme  based  on  subcategories  of 
related  substances  as  well  as  individual 
substances.  EPA  recognizes  that  not  all 
glycidyls  listed  on  the  public  or 
confidential  portions  of  the  TSCA 
Inventory  of  Chemical  Substances  are  in 
current  production,  and  that  some 
members  of  the  category  may  be  used  as 
substitutes  for  others.  Therefore,  to 
mitigate  testing  costs  and  to  prevent 
manufacturers  and  processors  from 
switching  production  from  one 
substance  to  another  to  avoid  testing 
requirements,  EPA  is  proposing  a  cost- 
sharing  testing  mechanism  using 
subcategories  of  substances.  EPA  would 
select  one  substance  within  a 
subcategory  for  testing  which  would  be 
paid  for  by  manufacturers  and 
processors  of  all  the  substances  within 
the  subcategory.  The  mutagenicity  and 
oncogenicity  data  from  the 
representative  member  would  then  be 
used  for  risk  assessment  for  all  members 
of  the  subcategory. 

For  subcategories  of  substances 
produced  in  aggregate  quantities  of  at 
least  1  million  pounds  per  year  and  less 
than  10  million  pounds  per  year,  EPA 
proposes  that  one  member  of  the 
subcategory  be  tested  for  Subchronic 
toxicity,  developmental  toxicity 
screening,  mutagenicity  screening,  and 
subchronic  neurotoxicity. 

For  subcategories  of  substances 
produced  in  aggregate  quantities  of  10 
million  pjounds  or  greater  per  year,  EPA 
proposes  that  one  member  of  the 
subcategory  be  tested  for:  Subchronic 
toxicity,  developmental  toxicity, 
reproductive  toxicity,  neurotoxicity 
(Bul>chrcnic  and  acute],  mutagenicity 
and  oncogenicity. 

Any  subcategory  which  reached  the 
aggregate  production  volume  trigger  of  1 
million  pounds  at  one  given  time  and. 
subsequently,  reached  the  10  miUion 
pound  trigger  at  another  time,  would  be 
subject  to  both  testing  batteries,  each 
one  conducted  when  the  respective 
production  volume  trigger  was  met. 
Under  section  8(a)  of  TSCA,  EPA  shall, 
by  rule,  require  the  manufacturers  and 
processors  of  a  chemical  substance  to 
maintain  specific  records  and  submit 
reports  to  EPA.  To  determine  when 
certain  testing  is  triggered.  EPA  is 
proposing  under  section  8(a)  of  TSCA  to 


require  annual  reporting  by 
manufacturers  (including  importers]  of 
production  and  importation  volumes  for 
all  substances  meeting  the  definition  of 
this  diemical  category. 

In  addition  to  testing  requirements 
based  on  tlie  fwoduction  volume  of  a 
subcategory,  if  EPA  has  a  concern  for 
subchronic  developmental, 
reproductive,  or  neurotoxic  effects 
based  on  preliminary  data  on  a 
particular  substance.  EPA  would  require 
immediate  testing  of  that  substance  only 
by  the  manufacturers  and  processors  of 
that  substance.  If  EPA  has  a  concern  for 
mutagenicity  based  on  preliminary  data 
on  any  substance  within  a  subcategory, 
EPA  would  require  immediate 
mutagenicity  testing  of  a  representative 
member  of  that  subcategory  by  the 
manufacturers  and  processors  of  all  the 
substances  within  that  subcategory.  The 
entry  assay  within  the  tiered 
mutagenicity  testing  schemes  for  gene 
mutation  and  chromosomal  aberration 
would  depend  on  the  last  test  for  which 
data  are  available  and  adequate  for  any 
member  of  the  subcategory.  If  EPA  has  a 
concern  for  oncogenicity  based  on 
preliminary  data  on  any  substance 
within  a  subcategory,  EPA  would 
require  immediate  testing  of  a 
representative  member  of  the 
substances  within  the  subcategory  by 
the  manufacturers  and  processors  of  all 
the  substances  in  the  subcategory  only  if 
the  aggregate  annual  subcategory 
production  volume  is  also  in  excess  of 
10  million  pounds  per  year. 

2.  Other  considerations.  This  rule 
adopts  an  innovative  approach  for  rules 
under  section  4  of  TSCA  in  that  EPA  is 
making  findings  for  an  entire  category  of 
substances.  EPA  is  proposing  to  make 
these  "category-wide"  findings  under 
both  section  4(a)(1)(A)  and  section 
4(a)(1)(B)  of  TSCA.  (See  Unit  IV.  of  this 
preamble)  EPA  is  basing  the  TSCA 
section  4(a)(l)(Al  findings  on  available 
data  and  application  of  structure- 
activity  relationships  (SAR). 

As  a  category  rule,  the  proposed  rule 
would  apply  to  both  existing  and  new 
substances.  A  glycidyl  derivative  not  on 
the  TSCA  section  8(b)  inventory  would 
go  through  the  premanufacture 
notification  (PMN)  process  under  TSCA 
section  5(a}  and  be  entered  on  the 
inventory  after  beginning  production. 
TSCA  section  5  requires  that,  when  a 
category  of  substances  is  subject  to  a 
TSCA  section  4  test  rule,  any  PMN 
submission  on  a  member  of  the  category 
must  include  the  required  test  data. 
However,  EPA  does  not  intend  to  make 
compliance  with  these  data 
requirements  a  condition  for  submitting 
a  PMN,  but  rather  will  defer  compliance 
until  after  the  substance  is  reported  to 


the  TSCA  Inventory.  (See  Units  ni.B.. 
III.G.,  and  V.D.  of  this  preamble) 

Any  glycidyls  category  member  on  the 
TSCA  inventory  that  is  in  production  at 
the  time  of  final  test  rule  promulgation 
would  be  a  candidate  for  immediate 
testing,  but,  as  described  below,  might 
escape  designation  as  a  test  substance. 
A  TSCA  section  8(a)  annual  reporting 
rule,  proposed  together  with  this  test 
rule,  would  provide  the  means  for  EPA 
to  monitor  substance  and  subcategory 
production.  (See  Unit  m.G.  of  this 
preamble] 

Because  new  data  may  appear 
between  die  date  the  final  rule  is  issued 
and  the  date  testing  is  triggered.  EPA 
proposes  to  let  test  sponsors  submit 
such  new  data  before  it  notifies 
sponsors  to  begin  testing.  (See  Unit  V  A. 
of  this  preamble) 

B.  ITC  Recommendation 

The  Interagency  Testing  Committee 
(FTC)  designated  the  category  of 
"glycidol  and  its  derivatives"  for  health 
effects  testing.  The  reasons  for  this 
designation  are  discussed  in  the  Federal 
Register  of  October  30. 1978  (43  PR 
50630).  This  chemical  category  was 
defined  by  the  ITC  as  ail  substances  of 
the  general  formula- 
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A 
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where  R  is  a  hydrogen  atom  or  any 
alkyL  aryU  or  acyl  group.  R  is 
unrestricted  as  to  the  number  and  type 
of  substituents  it  may  carry. 

C.  Test  Rule  Development  Under  TSCA 

Under  section  4(a)  of  TSCA.  EPA 
shall,  by  rule,  require  testing  of  a 
chemical  substance  or  mixture 
(substance)  to  develop  appropriate  test 
data  if  the  Administrator  makes  certain 
findings  as  described  in  TSCA  under 
section  4(a)(1)(A)  or  (B).  Detailed 
discussions  of  the  statutory  TSCA 
section  4  findings  are  provided  in  EPA's 
first  and  second  proposed  test  rules 
which  were  published  in  the  Federal 
RegiBtar  of  )uly  18, 1960  (45  FR  48528) 
and  June  S.  1961  (46  FR  30300). 

Under  TSCA  section  26,  EPA  has 
authority  to  take  any  action  authorized 
or  required  to  be  taken  with  respect  to  a 
chemical  substance  or  mixtore  that  may 
be  taken  wiA  respect  to  a  category  of 
substances  or  mixtures.  TSCA  section 
26(c)(2)  defines  "category  of  chemical 
substances"  to  mean: 
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a  group  of  chemical  substances  the 
members  of  which  are  similar  in  molecular 
structure,  in  physical,  chemical,  or  biological 
properties,  in  use.  or  in  mode  of  entrance  into 
the  human  body  or  into  the  environment,  or 
the  members  of  which  are  in  some  other  way 
suitable  for  classification  as  such  for 
purposes  of  this  Act.  except  that  such  term 
does  not  mean  a  group  of  chemical 
substances  which  are  grouped  together  solely 
on  the  basis  of  their  being  new  chemical 
substances. 

Thus,  the  term  "category  of  chemical 
substances"  is  quite  broad. 

In  evaluating  the  testing  needs  for  the 
glycidyls,  EPA  considered  all  available 
relevant  information,  including  the 
following:  Information  presented  in  the 
rrC's  report  recommending  testing 
consideration:  production  volume,  use. 
exposure,  and  release  information 
reported  by  manufacturers  of  glycidyls 
under  the  TSCA  section  8{a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
part  712):  health  and  safety  studies 
submitted  under  the  TSCA  section  8(d) 
Health  and  Safety  Study  Reporting  Rule 
(40  CFR  part  716)  for  glycidyls:  and 
published  and  unpublished  data 
available  to  EPA.  EPA  also  considered 
public  comments  on  the  advance  notice 
of  proposed  rulemaking  for  testing  of 
glycidyls  under  section  4(a)  of  TSCA 
{hereinafter  "ANPR")  that  was 
published  in  the  Federal  Register  of 
December  30. 1983  (48  FR  57562ting  for 
the  glycidyls  under  TSCA  section 
4(a)(1)(A)  and  (B). 

D.  Activities  Since  the  Advanced  Notice 
of  Proposed  Rulemaking  (ANPR) 

Since  publication  of  the  ANPR  on 
December  30. 1983,  EPA  has  evaluated 
public  comments  and  incorporated 
EPA's  responses  to  these  comments  in  a 
separate  support  document  (Ref.  1). 
entitled  "Support  Document  for  Glycidol 
and  its  Derivatives;  Responses  to  Public 
Comments  on  the  Advance  Notice  of 
Proposed  Rulemaking  (December, 
1989)". 

In  addition.  EPA  compiled  a  technical 
support  document  for  glycidol  and  its 
derivatives  (Ref.  2).  This  document 
includes  data  on  the  identity  and 
chemical/physical  properties  of  the 
substances  contained  in  this  chemical 
category,  as  well  as  information  on  the 
production,  uses,  chemical  fate,  human 
exposure,  and  health  effects  for  these 
substances.  Data  obtained  in  comments 
on  the  ANPR.  as  a  result  of  TSCA 
section  8(d)  or  (e)  submissions,  or  as  a 
result  of  publication  in  the  open 
scientific  literature  subsequent  to  the 
issuance  of  the  ANPR.  were  included  in 
this  document.  Subsequently.  EPA 
summarized  the  information  in  the 
technical  support  document  (Ref.  2).  as 
well  as  more  recent  information  from 


other  sources,  in  an  additional  support 
document  for  glycidyls  (Ref.  3)  outlining 
the  data  supporting  EPA's  Hndings 
under  section  4(a)(1)(A)  of  TSCA  for 
certain  of  the  substances  contained  in 
the  category. 

A  meeting  was  held  on  May  17, 1984. 
between  representatives  from  the  Epoxy 
Resins  Program  Panel  of  the  Chemical 
Manufacturers  Association  (CMA)  and 
EPA  personnel  concerning  this  chemical 
category.  Meetings  were  also  held  on 
January  25. 1989.  and  May  17. 1989. 
between  EPA  and  representatives  of 
various  working  units  of  the  Society  of 
the  Plastics  Industry.  Inc  (SPI).  An 
Epoxides  Workshop  was  held  on  April 
25. 1990.  at  which  EPA  personnel  and 
representatives  of  SPI  were  scheduled  to 
discuss,  among  other  topics,  the 
glycidyls  testing  category  as  it  relates  to 
the  broader  issues  posed  by  epoxides  in 
general.  Although  EPA  subsequently 
withdrew  the  glycidyls  testing 
presentation,  a  copy  of  the  overhead 
projection  slides,  which  were  supplied 
in  advance  to  SPI,  has  been  placed  in 
the  record  for  this  rulemaking. 
Summaries  of  the  meetings  held,  as  well 
as  copies  of  all  support  documents,  have 
been  placed  in  the  record  for  this 
rulemaking. 

II.  Review  of  Available  Data 

A.  Profile 

The  chemical  structures  and  physical 
and  chemical  properties  of  the  66 
substances  listed  on  the  public  portion 
of  the  TSCA  section  8(b)  Chemical 
Substance  Inventory,  which  fall  within 
the  glycidyls  definition,  are  presented  in 
the  technical  support  document  (Ref.  2). 
As  described  in  Unit  III.C.l.  of  this 
preamble,  for  the  purposes  of  this  test 
rule,  these  66  substances  have  been 
divided  to  yield  glycidol  itself  and  21 
subcategories  of  its  derivatives,  using 
SAR  principles  (considering  only 
molecular  structure  and  observed  health 
ejects).  The  chemical  substances  for 
which  reports  have  been  received 
pursuant  to  the  Inventory  Update  Rule 
(40  CFR  part  710.  subpart  B).  or  for 
which  EPA  has  obtained  other  data 
which  indicate  recent  production  and/or 
importation,  are  identified  by  footnote  in 
the  subcategorization  scheme  presented 
in  Unit  III.C.l.  of  this  preamble. 

B.  Production 

Glycidol  may  be  produced  by  reacting 
perbenzoic  acid  with  allyl  alcohol  or  by 
reacting  glycerol-1-monochlorohydrin 
with  alcoholic  potassium  hydroxide  or 
metallic  sodium  in  ether  (Ref.  4).  The 
glycidyl  derivatives  are  produced  by 
reacting  epichlorohydrin  with  a 
compound  having  one  or  more  active 


hydrogen  atoms,  followed  by 
dehydrohalogenation  with  a  suitable 
base  (Ref.  5).  On  the  basis  of 
information  obtained  from  the  Inventor>' 
Update  Rule  (40  CFR  part  710.  subpart 
B)  or  from  other  sources.  EPA  estimates 
that  recent  annual  production  volumes 
(mostly  data  for  1985)  for  the  monomeric 
substances  contained  in  this  chemical 
category  have  totalled  as  much  as  25 
million  pounds  (Ref.  6).  In  addition.  EPA 
estimates  that  the  total  annual 
production  volume  for  these  monomeric 
substances  has  reached  approximately 
343  million  pounds,  including  the 
volumes  of  monomeric  substances 
present  in  significant  amounts  as 
byproducts  in  epoxy  resins  (Ref.  7). 
These  monomeric  substances  arise  as 
unavoidable  byproducts  during  the 
manufacture  of  epoxy  resins. 

C.  Uses 

Glycidyls'  uses  are  listed  in  the 
technical  support  document  (Ref.  2). 
Glycidol  is  primarily  used  as  a  stabilizer 
during  the  production  of  certain  vinyl 
polymers.  Glycidol  ethers  and  esters  are 
mainly  used  as  reactive  diluents  in  the 
production  of  epoxy  resins,  which  are 
then  reacted  with  curing  agents  to  yield 
high-performance  thermosetting  plastics, 
used  in  a  large  variety  of  situations 
requiring  strong  adhesives  or  coatings. 

D.  Exposure 

Glycidol  and  its  esters  and  ethers  are 
produced  within  "closed  systems"  (Refs. 
8  and  9);  however.  EPA  believes  that 
some  worker  exposure  may  occur  during 
these  production  processes,  due  to 
intermittent  higher-level  exposures 
during  maintenance  operations,  or 
resulting  from  spills  or  leaks  from  the 
"closed  systems."  Similar  worker 
exposure  to  glycidol  may  occur  during 
its  primary  use  as  a  stabilizer  in  the 
manufacture  of  vinyl  polymers  in 
"closed  systems." 

Substantial  numbers  of  workers  are  or 
may  be  exposed  by  the  dermal  and 
inhalation  routes  to  glycidyl  derivatives 
during  the  processing  of  glycidyl  ethers 
and  esters  for  various  uses,  particularly 
since  these  processes  are  generally 
conducted  in  open  systems  (Ref.  8).  The 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  has 
estimated  the  numbers  of  workers 
potentially  exposed  to  glycidol  and 
some  of  its  derivatives,  and  these 
estimates  are  presented  in  an  exposure 
support  document  for  this  proposed  rule 
(Ref.  8).  NIOSH  has  estimated  that 
36.697  workers  in  the  United  States  are 
potentially  exposed  to  glycidol.  that 
52.838  workers  may  be  exposed  to 
glycidyl  ethers,  and  that  42.469  workers 
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may  be  exposed  to  glycidyl  esters, 
based  on  the  two  esters  for  which 
estimates  were  made  (glycidyl 
methacrylate  and  glycidyl  oleate). 
Earlier,  NIOSH  estimated  that 
approximately  118.000  workers  in  the 
United  States  are  potentially  exposed  to 
glycidyl  ethers  (Ref.  10).  New  interest  in 
the  use  of  pure  enantiomers  of  glycidol 
and  substituted  glycidyls  and  their 
esters  for  the  preparation  of  optically 
pure  drugs  and  pheromones  (Ref.  11) 
may  lead  to  an  increase  in  the  number 
of  workers  exposed  to  members  of  this 
chemical  category  during  production 
and  processing  of  glycidol  and  its 
derivatives. 

In  comments  on  the  ANPR.  a  few 
manufacturers  provided  data  on  the 
number  of  workers  they  believed  to  be 
exposed  during  their  production 
operations.  In  addition,  several 
industrial  hygiene  surveys,  submitted  by 
industry  pursuant  to  TSCA  section  8(d) 
or  (e).  or  published  in  the  open  scientific 
literature,  were  evaluated  by  EPA  (Ref. 
2).  EPA  has  carefully  considered  this 
information,  but  has  concluded  that  the 
NIOSH  estimates  provide  a  more 
accurate  prediction  of  potential  worker 
exposures  for  the  following  reasons:  For 
substances  having  more  than  one 
manufacturer  in  the  United  States,  not 
all  manufacturers  supplied  worker- 
exposure  data.  Even  for  substances 
having  only  one  manufacturer  in  the 
United  States,  the  worker-exposure  data 
provided  for  production  did  not  include 
the  exposure  of  workers  during 
processing  operations  (not  considered  in 
the  manufacturers'  surveys)  using  the 
substance  produced  by  the  reporting 
manufacturer  or  the  same  substance 
imported  from  other  sources,  and  data 
were  not  submitted  for  all  of  the 
substances  in  this  chemical  category 
which  EPA  believes  to  be  currently 
produced  domestically  or  imported. 

Occupational  exposure  to  certain 
glycidyls  has  occurred  for  some  time. 
Standards  recommended  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  and 
NIOSH  for  limiting  atmospheric 
workplace  contamination  by  glycidyls 
are  listed  in  an  exposure  support 
document  (Ref.  8).  The  current  standards 
for  glycidyls  issued  by  the  U.S. 
Department  of  Labor's  Occupational 
Safety  and  Health  Administration 
(OSHA)  are  listed  at  29  CFR  1910.1000. 
These  standards  are  intended  to  protect 
workers  from  skin  irritation  and 
sensitization,  as  well  as  other  systemic 
effects,  but  are  based  only  on  reported 
dermal  effects  in  humans  and  the  results 
of  a  limited  number  of  laboratory  animal 


studies  for  a  limited  number  of  health 
effects. 

With  respect  to  commercial  and 
consumer  exposure  to  these  substances, 
EPA  does  not  expect  substantial 
exposure  to  glycidol  itself,  but 
anticipates  substantial  dermal  and/or 
inhalation  exposure  to  glycidyl  ethers 
and  esters  due  primarily  to  the 
commercial  and  consumer  uses  of  epoxy 
resin  products,  especially  the  two-part 
resin  systems.  Based  on  the  comments 
on  the  ANPR  by  Marubeni  America 
Corporation,  glycidyl  methacrylate  (CAS 
No.  106-91-2)  could  occur  as  a  residual 
byproduct  in  latex  and  acrylic  paints 
because  of  the  way  these  products  are 
produced.  These  paints  have 
widespread  consumer  use.  leading  to 
potential  consumer  exposure  to  glycidyl 
methacrylate.  Although  the  company 
claims  that  no  residual  free  monomeric 
glycidyl  methacrylate  remains  in  these 
paints  prior  to  consumer  use.  no  data 
were  supplied  to  support  this  claim. 
Thus,  consumers  may  be  exposed  to  this 
substance  by  use  of  acrylic  and  latex 
paints.  Other  members  of  this  chemical 
category  also  have  solvent  and  other 
uses  that  may  lead  to  consumer 
exposure  (Ref  2).  Recent  estimates 
suggest  that  up  to  3  million  people  in  the 
United  States  may  be  exposed  dermally 
or  by  inhalation  to  glycidyl  ethers 
through  the  consumer  and  commercial 
use  of  epoxy  resins  (Ref  9).  In  terms  of 
milligrams  (mg)  of  total  glycidyl  ethers 
per  year  per  individual,  consumers  are 
estimated  to  be  exposed  to  7.1  to  71  mg/ 
yr  per  individual  by  inhalation  and  104 
to  1.040  mg/yr  per  individual  by  dermal 
contact,  while  individuals  using  epoxy 
resins  commercially  are  estimated  to  be 
exposed  to  140,000  to  1.400,000  mg/yr 
per  individual  by  inhalation  and  150.000 
.  to  1.500.000  mg/yr  per  individual  by 
dermal  contact. 

Because  bisphenol  A  diglycidyl  ether 
(CAS  No.  1675-54-3),  bisphenol  F 
diglycidyl  ether  (CAS  No.  54208-63-8), 
and  various  dimers  and  trimers  of  these 
substances  have  been  detected  in  British 
drinking  waters  derived  from  lowland 
river  water  and  groundwater  in  water 
systems  whose  mains  had  been  relined 
with  epoxy  resin  (Ref  12),  it  is  possible 
that  large  numbers  of  people  in  the 
United  States  may  be  exposed  via 
drinking  water  to  parts-per-billion  (ppb) 
levels  of  these  or  other  derivatives  of 
glycidol  under  similar  conditions.  EPA's 
Office  of  Drinking  Water  has  confirmed 
that  several  materials  which  are 
accepted  for  use  in  drinking  water 
systems  in  the  United  States  as 
protective  paints  and  coatings,  or  as 
concrete  admixtures  for  increasing 
durability,  do  contain  glycidyls  that  may 
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leach  into  drinking  water.  However,  no 
monitoring  data  are  available  on  the 
presence  or  absence  of  these  substances 
in  United  States  drinking  water. 

E.  Environmental  Release 

Little  information  is  available 
regarding  the  environmental  releases  i 
glycidyls  (Ref  2).  Few  environmental 
releases  are  expected  during  the 
production  of  glycidol  or  its  esters  and 
ethers,  since  production  occurs  in 
essentially  "closed  systems"  (Refs.  8        I 
and  9).  However,  during  processing  ' 

operations  and  use,  glycidyls  will  be 
released  by  volatilization  and  in  process 
waste  water.  Some  of  these  substances 
may  also  be  released  unchanged  in  the 
effluent  from  industrial  waste  water 
treatment  plants,  although  no  monitoring 
data  are  available.  Leaching  of  glycidyls 
from  cured  epoxy  resins  is  expected  to 
be  minimal  (Ref  2).  although  as 
discussed  in  Unit  II.D.  of  this  preamble, 
this  process  may  lead  to  limited 
exposure  levels  in  drinking  water. 

F.  Health  Effects 

Because  of  the  number  of  substances 
in  this  chemical  category  and  the  total 
number  of  health  effects  studies 
evaluated  for  these  substances,  it  is 
infeasible  to  present  EPA's  evaluation  of 
each  study  in  the  preamble  to  this 
proposed  rule.  For  that  reason,  a  support 
document  (Ref  3)  discussing  only  health 
effects  studies  EPA  believes  to  be 
pertinent  to  making  findings  under 
section  4(a)(1)(A)  of  TSCA  has  been 
prepared  and  placed  in  the  rulemaking 
record.  EPA's  evaluation  of  studies  not 
discussed  in  this  support  document  (Ref 
3)  may  be  found  in  the  technical  support 
document  (Ref  2).  A  summary  of  data 
that  support  findings  for  this  rule  is  in 
Table  1  of  Unit  IV.  of  this  preamble. 

Many  of  the  studies  submitted  to  EPA 
pursuant  to  section  8(d)  of  TSCA.  as 
well  as  some  studies  published  in  the 
open  scientific  literature,  were  deficient 
because  the  test  substance  was  not 
adequately  described.  For  example,  the 
purity  of  the  test  substance,  the  identity 
of  major  impurities  present,  the  degree 
of  polymerization,  and  the  average 
molecular  weight  were  not  given.  In 
such  cases.  EPA  did  not  evaluate  the 
studies  in  depth.  Furthermore.  EPA  did 
not  evaluate  studies  submitted  for 
polymeric  resins,  since  EPA  believes 
that  any  adverse  health  effects  shown 
by  these  high-molecular-weight 
substances  will  be  due  primarily  to 
residual  low-molecular-weight 
reactants.  Because  the  low-molecular- 
weight  members  of  this  chemical 
category  are  expected  to  be  the  most 
toxic.  EPA  is  proposing  that  the  testing 
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for  the  glycidyls  chemical  category  be 
perfemifld  with  mmonieric  substances. 

Evaluations  of  mutagenicity  and 
oncogenicity  studies  appear  in  the 
support  document  (Ref.  3)  by 
subcategories,  as  defined  in  Unit  ni.C.l. 
of  this  preamble.  Other  health  effects 
studies  axe  discussed  in  the  support 
document  (Ref.  3]  on  ■  cfaemical-vpecific 
basis.  This  appniach  is  used  because,  in 
addition  to  proposing  testing  of 
substances  triggerMi  by  production 
volume.  EPA  proposes  to  require 
mutagenicity  and  oncogenicity  testing  of 
one  representative  member  of  a 
subcategory  if  data  for  a  member  of  a 
subcategory  indicate  a  concern  for  these 
effects.  (For  oncogenicity  testing,  annual 
aggregate  subcategory  production 
volume  must  also  exceed  10  million 
pounds.).  For  other  health  effects  testing. 
EPA  proposes  to  require  testing  of 
individual  substances  when  preliminary 
data  on  a  speciRc  subetanoe  indicates  a 
concern  for  a  particular  health  effect. 

III.  Regulatory  Appraacfa  Used  in  this 
Test  Rule 

To  ensure  that  adequate  data  are 
developed  for  this  category,  while 
avoiding  overly  burdensome  testing. 
EPA  has  taken  the  following  approach 
in  developing  the  proposed  test  rule  for 
this  large  chemical  category. 

A.  Substances  to  Which  the  Rule  Would 
Apply 

There  are  66  substances  listed  on  the 
public  portion  of  the  TSCA  Chemical 
Substance  Inventory,  and  there  may  be 
some  substances  hsted  on  the 
confidential  portion  of  the  hwentory, 
which  fall  within  the  glycidyls 
definition.  In  this  rule,  EPA  is  propKJsrng 
findings  for  the  category  of  glycidyls, 
including  glycidol  and  all  21 
subcategories  of  its  derivatrves.  Also, 
EPA  proposes  to  include  any  substance 
meeting  the  category  definition  that  is 
entered  into  the  public  or  confidential 
portion  of  the  TSCA  Inventory  of 
Chemical  Substances  after  completion 
of  the  TSCA  premanufacture  neview 
process  under  section  5  of  TSCA.  EPA 
has  constructed  this  proposed  test  rule 
such  that  it  would  require  immediate 


testing  ody  forflycidyls  for  which  EPA 
has  received  reports  pursuant  to  the 
Inventory  Update  Rule  (40  CFR  710.Z3) 
or  for  which  EPA  has  obtaiiied  other 
data  indicating  current  production. 
Using  these  criteria,  EPA  believes  that 
onl>r  32  ef  the  66  chemical  substances  in 
this  chemical  category  and  listed  on  the 
public  portion  of  the  TSCA  Chemical 
Substances  Inventory  are  in  current 
production.  These  32  substances  have 
been  identified  in  the  subcategorization 
scheme  proposed  for  the  chemical 
category  in  Unit  UIX^.l.  of  this  preamble. 

B.  Types  of  Testing  Inquired  for 
Substanoes  Triggered  by  Production 
Volume 

For  the  purposes  of  this  rule  only,  for 
subcategories  having  aggregate  annual 
production  volumes  equal  to  or  greater 
than  1  million  pounds  but  less  than  10 
million  pounds.  EPA  proposes  the 
following  tests  for  representative 
subcategory  members:  Oral  subchronic 
(90-day)  toxicity  in  the  rat;  the  Chemoff 
screening  test  tor  developmental  toxicity 
in  the  rat:  limited  testing  for 
mutagenicity,  including  the  Ames  gene 
mutation  test,  the  mouse  lymphoma  L5/ 
178Y  TK  ±  gene  mutation  test,  the  in 
vitro  cytogenetics  test  using  Chinese 
hamster  ovary  cells,  and  the  in  vivo 
cytogenetics  test  in  the  mouse;  and  oral 
subchronic  (90-day)  neurotoxicity 
testing  in  the  rat  including  the 
functional  observation  battery,  the 
motor  activity  test,  and  neuropathology. 
EPA  is  proposing  that  a  representative 
member  from  each  of  the  following 
subcategories,  which  EPA  believes 
currently  meet  the  production  criterion, 
be  tested  in  this  manner:  I-A;  I-C;  II-A; 
ffl-A:  rV-A:  V-B;  VII-A:  and  Vll-B  (see 
Unit  III.C.l.  of  this  preamble  for 
subcategory  definitions).  Should  the 
results  from  these  proposed  tests  so 
indicate.  EPA  may  propose  further 
testing  for  substances  contained  in  these 
subcategories. 

For  the  purposes  of  this  rule  only,  as 
soon  as  a  subcategory  reaches  an 
aggregate  annual  production  volume  of 
10  milhon  pounds  or  more  (even  if 
testing  described  for  subcategories 
having  annual  aggregate  production 


volumes  equal  to  or  greater  than  1 
million  but  less  than  10  million  pounds 
has  been  previously  conducted).  EPA  is 
proposing  the  following  tests  for  a 
representative  subcategory  member: 
Oral  oncogenicity  bioassays  in  rats  and 
mice;  oral  subchronic  (90-day]  toxicity 
studies  in  rats  and  mice:  oral 
developmental  toxicity  tests  in  rats  and 
mice;  oral  two-generation  reproductive 
toxicity  testing  in  rati;  oral 
neurotoxicity  testing  in  rats,  including 
aoute  cmd  subchronic  (90-day) 
functional  observation  batteries,  aoute 
and  subchronic  (90-day)  motor  activity 
tests,  and  subchronic  (90-day) 
neuropathology;  and  complete  test 
batteries  for  gene  mutation  and 
chromosomal  aberration  beginning  with 
the  first  assay  in  each  test  battery  for 
which  data  are  inadequate.  EPA  is 
proposing  that  a  representative  member 
of  Subcategory  VI-A,  the  only  . 
subcategory  which  EPA  believes 
currently  has  an  aggregate  annual 
production  volume  of  greater  than  10 
million  pounds,  be  tested  in  this  manner. 

C.  Use  of  Structure- Activity 
Relationships  (SAR)  and  Subcategories 

In  this  proposed  rule.  EPA  has  used 
SAR:  (1)  To  divide  the  glycidyls 
category  into  subcategories  for  which  it 
is  appropriate  to  require,  for 
oncogenicity  and  mutagenicity,  testing 
of  one  substance  representing  its 
subcategory  as  sufficient  testing  for  the 
subcategory;  and  (Z)  to  select  the 
representative  test  substance. 

EPA  has  used  SAR  in  the  following 
ways: 

1.  Defining  subcategories.  EPA  used 
SAR  principles  to  divide  the  66  category 
members  listed  on  the  public  portion  of 
the  TSCA  Chemical  Substance 
Inventory  into  glycidol  and  21 
subcategories  of  its  derivatives.  EPA's 
proposed  subcategorization  scheme  is  a 
refinement  of  the  one  presented  in  the 
ANPR.  The  SAR  bases  for  the  scheme 
appear  in  the  document, 
"Subcategorization  Scheme  for  Glycidol 
Ethers  and  Esters"  (Ref.  13),  placed  in 
the  record  for  this  rulemaking.  The 
scheme  itself  is  as  follows: 


Subcategorization  Scheme  for  GLYcnx)L  and  its  Derivatives 


Sub- 

categRy 


Norw 
I 


GlyoiMIR  =Xaiom). 


Unsubstituted  saturated  alkyl: . 

Methyl  gtycKJyl  ether 

n  Outy4  gifciityl  etfw 

Bhyl  glyodyl  amv _. 

iMpnipyl  g»radyt  ether.._. 


Desc««ption  cAHoi  chemical  neme 


R  «  alqrtflroup  wM«<1lcai«ofM: 


CAStio. 


' 556-62-5 


930-37-0 

'2426-08-6 

4016-11-9 

40-6-*4^ 


Federal  Register  /  Vol.  56,  No.  216  /Thursday,  November  7,  1991  /  Proposed  Rules 


57149 


Sub- 
category 


i-e 

l-C 
1-0 


Subcategorization  Scheme  for  Glycidol  and  its  Derivatives— Continued 


Detcrtption  of  R  w  chemical  name 


terr-Butyt  glycidyl  ether 

1,3-Dimelhylbutyl  glyctdyt  ether.. 
6-Methylhepty1  gtyodyl  ether ...... 

Alkyl  (C^-Cio)  gtycidyl  ether 

AJkyI  (Ct-Ci,)  glycKJyl  ether 


Halogenated  saturated  alKyl  cor^tair^ing  no  additional  epoxide  substltuent 

1.2-Dibromopropyl  glycidyt  ettier 

Unsaturated  alkyl  contairw^  no  hak)gei>  or  additional  epoxide  aubalituants:.. 

AJIyl  glycidyl  ether 

2-Ethylhexyl  group: ...- . , 

2-Ethylhe)(yl  glycidyl  ether 


CASNa 


'  7665-72-7 
68134-06-5 
68134-07-6 
> 66609-96-1 
68967-80-4 

35243-89-1 

' 10»-92-3 

'2461-15-6 


II 
ll-A 


ll-S 


N  m  akyl  group  with  £11  cartxins: 

Unsubstituted  saturated  alkyl: 

Lauryi  glycidyl  ettier . „ . 

Hexadecyl  glycidyl  ettier .' 

rvOctadeicyl  glycidyl  ettier 

Telradecyt  glycidyl  ether „. _„ 

AMcyl  (Cw-Ci.)  glycidyl  ether . . ... 

Alkyl  (C-C,.)  glyodyl  ether 

Unsaturated  alkyl  containing  no  halogen  or  additional  epoxkle  subttituenlt:., 
Oleyl  glycidyl  ether 


'2461-18-9 
15965-99-8 
16245-97-9 
38954-75-5 
■68081-84-5 
' 66609-97-2 

60501-41-0 


III 
lll-A 


IH-B 

in-c 


IV 
IV-A 


IV-S 
IV-C 


V 
V-A 


V-8 


R  -  aWcon  containing  Mttjfi  group; 

Saturated  alkyl  group  with  no  halogen  or  additional  epoxkle  substituents: 

3-(Tr»methoxysilyl)pfopyl  glycidyl  ether „ „ 

3-(Methy<  diethoxysilyl)propyl  glycidyl  i 


3-[Bi8<trimethyi8iioxy)methyl]propyl  glycidyl  ethar ....... » 

3-(Dimethy1ettK)xy8iiyl)propyl  glycidyl  ett»er „.™........._..._._~. .. 

Hakjgenated,  saturated  alkyl  group  with  no  additk>nal  epoxide  substltuent 

(3-Chk)ropropy1)dimethoxy-[3-(oxifanytrT>ettx3xy)propyl]  silane 

Non-hak>genated.  saturated  alkyl  group  with  an  additional  epoxkle  substltuent . 

1.3-Bis[3-<2,3.epoxypropoxy)propyl]tetramethyldis<k3xane 

1.1.1 ,3.5.7.7.7-Octairiethy«-3,5-bia(6.7.epoxy-4-oxaheptyl)tetrasitoxane 


R  •  aryl  group: 

Aryl  group  with  no  hah)gen,  or  additional  epoxide  subtUtuerttK.... „ 


Pt»eny1  gtycidyl  ether.. 

oCrMyl  glyckJyi  ett>er 

p-Mrf-Butylphenyl  glycklyl  ettter „.... 

p-Nooylphenyt  glycktyl  etfier 

Cresyl  glycidyl  ether  (mixed  isomers)., 
p^^myiphenyl  gtyodyl  ether 


NItroaryl  group  containing  no  hakjgen  or  addittonal  epoxkle  substituents: . 
^Nitrophenyl  glycktyl  ether 


H«k>genated  aryl  group  containing  no  nitro  or  additkxwl  epoxide  substituents:... 

2,4-Dit)romophenyi  glycidyl  ether _._ 

2,6-Dibfomo-4-methylphenyl  gtycidyl  ether . 

2.4-Olbromo.6-mett»ylphenyl  glycklyl  ether „ 


R  «  epoxy-eubelHuled  sNcyl  groupc 

Epoxy-sut>8tituted  saturated  alkyl  group  with  no  hakigen  sut>stituent 

Ethylene  glycol  diglyeidyl  ettier „.™. — ... .. 

Diglycxlyl  ettter „ _.„.. ..........„.....™™..™....™........ 

1,4-ButanedK)l  diglyeidyl  ether . 

Glycerol  1 ,3-diglyc«cl>1  ettier ......; ..... 

Glycerol  tnglycidyl  ether.. 


1 ,4-Bis(glyc)dytoxymethyl)cyck)hexane.. 
Neopentyl  glycol  diglyeidyl  ettter.. 


3-(2-Glycidytoxypropyl)-1  •glycklyl-5,5-dtmethylhydantoin 

1,3-Bis<5,5-difnethyl-l-glycklylhydantoin-3-yl^2-glycklytoxypropane.. 
1 ,2,6-Hexanetriol  tnglycidyl  ether 

Unsaturated  epoxkle-sutMtituted  alkyl  group: 


1 .2.3-Propanetriyt  ester  ot  l2-(oxkanylmett>oxy)-9-octadecanoic  add. 


■2530-83-8 
2897-60-1 
7422-52-8 

17963-04-1 

71606-64-5 

126-80-7 
60155-42-6 


'  122-60-1 
'2210-79-9 
'3101-60-8 

6178-32-1 
26447-14-3 
61578-04-9 

5266-75-4 

20217-01-0 
22421-59-6 
75150-13-9 


2224-15-9 

'2236-07-5 

'2425-79-8 

3566-29-4 

13236-02-7 
'14228-73-0 
■  17557-23-2 
32568-89-1 
36304- S2-8 
68959-23-9 

'  74386-71 -3 


Vt 
VI-A 


R  -  aryl  group  with  additional  epoxide  and/or  aryl  group  aub«tlbMnt(s): 
R  contains  two  or  more  non-halogenated  aryl  groups  wKh  one  or  mora  addUkxial  epoxide  aubaWuenla;  not  mora  than  orta 

epoxkle  substltuent  per  aryl  group: 

Biaphenol  A  diglyeidyl  ether 


2-MethyloM.4'.leopropylklenedlphenol  diglyeidyl  ether..... 
l.1,2,2-Telra(p4iydroxyphenyl)athano  talraglycldyl  attier.. 

Olaplierwl  F  diglyeidyl  ether 

[Bis<4-glycklykU(yphenyl)]-(2i;lycklyk>xyphenyOmethane.. 


•  1675-54-3 

■3188-63-6 

'7326-97-4 

■64206-63-8 

■67786-03-2 
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Sob- 

cate^vy 


y 


v»-c 


vn ' 
vn-A 

Vll-8 

vu-c 

VIJ-0 


SUBCXrtQOMZAJKM  SCHEME  «)R  GLYOOOL  AND  ITS  0E«IVAT»VES— CoiHtnuef' 


OwcripBoW'OH  or  otwwiMi  n*cn« 


1.1. 1  -Tm(4-hy(toxypt>wiy<)pcopaM  ttig^oidyl  «th«r 

2^-BitIp-2-fllycUyk>)(y-3t)utoxM»i|iytoMy)pi)wy  IfirofiafM 

Z2--U1 4«elhylethy<Kteiw)bi&(  4. 1  ^ibwqitanMK^l  1  .fmpwMdiykMy^ 
phenyteneoxymothyteneJlbi*  (omrane) 


■rwtfi)[trtliyW«m)4.l.' 


R  contain*  kwo  Of  mow  hatogenMad  ary*  group*  wNh  «na  or  tnoro  KtdWoniri  opoxide  w<wmutBnt»;  no! 
substituent  per  aryi  aroup: 

2.2.6.6-Tetrabfomoto«sphe«xH  A  (Sgiycidyl  tftwr.. 
Single  ary*  group  with  one  or  more  additional  epoxide  lubstituenKa)-- 

ineaorcinol  diglycidyl  ether. 

■Hydroquhfone  diglycidyt  ether . 


MOigh«idylaiTiino)pheoyl  giycidyl  ether.. 

2,6-Dig«yc«»ylphenyl  gtycidyl  ether „.... 


R  =  ecyl  QftMip: 

Sabxated  aliphatic  acyl  groop  containing  no  additional  epoxide  sutjstituent 

Gtyodyl  ester  o<  neodecanoic  acid „ 

atitm.  Aefit-Unsaturated  aliphatic  acyl  jroup  comaming  no  additional  epoxide  substituent.. 

Glyodyl  acrylate 

Gtyodyl  mettiacrylate . 


Saturated  aliphatic  acyl  group  containing  at  least  one  additional  eponida  sutwtitiiert:.. 

DigfycxJyl  ester  o«  hexahydrophthaiic  add 

Aromatic  acyl  group  containing  at  least  one  additional  epoxide  substituent 

Diglycidyl  ester  ot  phthalic  acid 


CAS  No. 


'68517-02-2 
71033-06-4 

72319-24-5 


3072-84-2 

'  101-90-6 

2425-01 -6 

'  9026-7441 

13561-08-5 


'26761-45-5 

■106-90-1 
' 106-91-2 

'5493-45-6 

'71K-45-1 


CuImShS^,!^,  iuu\*L^JlL!^jjLl!!jtfugk-'^  importation.  dMlo  EPA's  receipt  o(  a  report  pursuant  to  the  Inventory  Update  Rule  (40  CFR  170.23).  or  due  to 


2.  Determining  that  requiring 
oncogenicity  and  mutagenicity  testing  of 
only  one  substance  within  a 
subcategory  is  appropriate.  As 
discussed  in  Unit  III.F.  of  this  preamble. 
EPA  interprets  TSCA  section  4(a)  to 
provide  that,  once  EPA  finds  that  a 
substance  or  a  category  of  substances 
may  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  it 
may  require  the  substance  or  each 
substance  in  the  category  to  be  tested 
lor  all  health  or  environmental  effects 
for  which  data  are  inadequate.  Under 
this  proposed  rule,  however,  as  a  matter 
of  testing  policy  to  make  testing  less 
burdensome.  EPA  has  selected  a 
different  approach.  For  mutagenicity 
and  oncogenicity.  EPA  is  proposing  to 
require  testing  of  one  representative 
substance  within  the  subcategory. 

EPA  believes  that,  for  the  purposes  of 
this  rule,  extensive  data  bases  that 
convincingly  correlate  chemical 
struchire  with  observed  health  effects 
exist  only  for  mutagenicity  and 
oncogenicrty.  Therefore.  EPA  intends  to 
regard  the  oncogenicity  and 
mutagenicity  data  obtained  for  one 
representative  member  of  a  subcategory 
as  sufficient  to  predict  the  mutagenic 
and  oncogeiric  effects  of  all  other 
members  of  that  subcategory.  Thus,  if 
the  data  obtained  from  oncogenicity  or 
mutagenicity  testing  of  one 
representative  member  ef  a  subcategory 
indicate  a  hazard  to  health,  then  EPA 
would  regard  all  other  members  of  that 
same  subcategory  as  posing  the  same 


hazard  as  the  tested  substance.  EPA  has 
not  selected  this  approach  for  other 
health  effects  at  this  point  in  time 
because  EPA  has  found  the  existing  data 
bases  relating  structure  and  observed 
effects  for  other  health  effects  less 
complete  than  those  for  oncogenicity 
and  mutagenicity.  As  these  databases 
increase,  however.  ElPA  may  elect  to  use 
this  SAR  approach  for  other  health 
effects. 

3.  Selecting  representative -members 
of  subcategories  for  testing.  EPA 
proposes  to  consider  the  following 
factors  in  the  selection  of  a 
representative  test  substance:  (a) 
Annual  production  volume;  (b)  exposure 
information:  (c)  test  data  on  the 
substance  itself;  and  (d)  test  data  on 
close  structural  analogues. 
Although  this  proposed  rule  does  not 
generally  make  explicit  which  substance 
would  be  selected  as  a  test  substance, 
nsing  the  above  factors.  EPA  would 
make  the  selection  and  identify  the 
representative  test  substance  in  the 
notification  specified  in  Unit  III.G.  of 
this  preamble.  However,  because  the 
finding  is  proposed  for  the  entire 
category  and  the  proposed  testing  is 
triggered  on  a  subcategory  basis,  all 
manufacturers  and  processors  of 
substances  within  the  subcategory 
would  be  legally  subject  to  the  rule  and 
responsible  for  the  required  testing.  For 
testing  triggered  by  the  annual 
production  volume  of  the  subcategory 
for  health  effects  other  than 
oncogenicity  and  mutagenicity.  EPA 


proposes,  as  a  matter  of  policy,  to  select 
the  member  of  the  subcategory  having 
the  highest  annual  production  volume, 
because  EPA  expects  that  glycidyls 
produced  in  greater  quarltities  have 
greater  exposure  potential.  EPA's 
selection  of  representative  chemicals  for 
testing  in  this  proposal  (see  Table  5  in 
Unit  V.  of  this  preamble)  reflects  the 
application  of  this  approach. 

D.  Proposed  Criteria  for  Determining 
Oncogenic  Potential  of  a  Subcategory 

EPA  bases  its  concern  for 
oncogenicity  potential  on  the  aggregate 
toxicological  data  available  for  all 
members  of  a  given  subcategory.  A 
judgement  that  substances  in  a 
subcategory  may  have  oncogenic 
potential  would  be  made  if,  for  one  or 
more  members  of  the  given  subcategory, 
the  following  types  of  oncogenicity  or 
mutagenicity  data  exist: 

(1)  Positive  or  suggestive  oncogenicity 
data  on  a  subcategory  member  which 
are  inadequate  for  risk  assessment 
purposes. 

(2)  Positive  or  suggestive  mutagenicity 
test  data  on  subcategory  members 
which,  when  considered  in  the  aggregate 
on  a  »weight-of-the-evidence  basis, 
indicate  a  need  for  oncogenicity  testing. 

(»)  Positive  or  suggestive  oncogenicity 
or  mutagenicity  data  on  a  close 
structural  analogue  of  a  subcategory 
member. 
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£.  Proposed  Criteria  for  Determining 
Mutagenic  Potential  of  a  Subcategory 

EPA  bases  its  concern  for  mutagenic 
potential  on  the  aggregate  toxicological 
data  available  for  ell  members  of  a 
given  subcategory.  A  judgement  that 
substances  in  a  subcategory  have 
specific  mutagenic  potential  is  proposed 
if,  for  one  or  more  members  of  a  given 
subcategory,  the  following  types  of 
mutagenicity  or  oncogenicity  data  exist: 

(1)  Mutagenicity  data  on  subcategory 
members  which,  when  considered  in  the 
aggregate  on  a  weight-of-evidence  basis 
indicate  a  need  for  further  mutagenicity 
testing. 

(2)  Positive  or  suggestive  oncogenicity 
data  on  a  subcategory  member. 

(3)  Positive  or  suggestive  oncogenicity 
or  mutagenicity  data  on  a  close 
structural  analogue  of  a  subcategory 
member. 

Consideration  of  oncogenicity  data  on 
subcategory  members  and  close 
structural  analogues  as  a  basis  for 
requiring  mutagenicity  testing  is  based 
upon  the  well-established  fact  that 
many  chemical  substances  exhibiting 
oncogenic  activity  also  elicit  mutagenic 
activity. ,  . 

F.  Types  of  Testing  Required  for 
Substances  Based  on  Preliminary 
Hazard  Data 

TSCA  section  4(a)  gives  EPA  the 
authority  to  require  that  testing  be 
conducted,  once  EPA  has  made  the 
requisite  findings  under  section 
4(a)(1)(A)  or  (B),  to  develop  data  with 
respect  to  the  health  and  environmental 
effects  for  which  there  is  an  isufficiency 
of  data  and  experience  and  which  are 
relevant  to  a  determination  that  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such 
substance  or  mixture,  or  that  any 
combination  of  such  activities,  does  or 
does  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Thus,  EPA  can  require  any 
or  all  testing  necessary  to  determine  the 
health  or  environmental  effects  for 
which  EPA  has  determined  there  is  an 
insufficiency  of  data  or  experience. 
There  is  no  connection  in  TSCA 
between  the  "may  present  imreasonable 
risk"  finding  in  TSCA  section 
4(a)(l](A](i)  and  the  choice  of  tests  to  be 
conducted.  Rather,  the  statute  clearly 
relates  the  required  testing  to  the  data 
and  experience  which  EPA  has  found  to 
be  insufficient  to  determine  or  predict 
the  health  or  environmental  effects. 

Accordingly,  the  choice  of  appropriate 
tests  in  a  test  rule  depends  on  EPA's 


judgement  about  the  insufficiency  of 
data  and  experience  under  TSCA 
section  4(a)(l)(A)(ii)  or  (B)(ii)  and  EPA's 
determination  whether  the  testing  is 
"relevant  to"  an  unreasonable  risk 
determination.  Thus,  EPA  may  choose  to 
require  testing  for  a  specific  effect,  even 
in  the  absence  of  information  suggesting 
that  the  substance  in  question  may 
cause  the  effect,  if  EPA  determines  that 
the  test  results  would  be  relevant  to  an 
unreasonable  risk  determination  for  the 
activities  involving  that  substance. 

For  the  purposes  of  this  rule,  however, 
when  EPA  requires  testing  under  TSCA 
section  4(a)(1)(A),  as  a  matter  of  testing 
policy,  and  to  reduce  cost  and  burden, 
EPA  is  proposing  to  require  health 
effects  testing  only  for  effects  (or  closely 
related  effects)  that  are  related  to 
preliminary  data  suggesting  adverse 
health  effects  on  the  particular 
substance  (or,  in  the  case  of 
mutagenicity  and  oncogenicity,  that  are 
related  to  such  preliminary  data  on 
members  of  the  particular  subcategory). 

G.  TSCA  Section  8(a)  Reporting  and 
Triggering  of  Testing 

EPA  intends  to  trigger  some  testing 
based  only  upon  certain  production 
levels  being  reached. 

Under  the  authority  of  section  8(a)  of 
TSCA.  EPA  is  proposing  that 
manufacturers  (and  importers)  must 
provide  annual  reporting  of  the 
production  and/or  importation  volumes 
for  all  of  the  substances  meeting  the 
definition  of  this  chemical  category 
which  are  currently  or  become  listed  on 
the  public  or  confidential  portion  of  the 
TSCA  Chemical  Substances  Inventory. 
Using  these  data,  EPA  proposes  to 
determine  the  annual  aggregate 
production  volumes  for  glycidol  and  the 
subcategories  of  its  derivatives.  Where 
the  aggregate  annual  production  volume 
of  glycidol  or  a  given  subcategory 
reaches  or  exceeds  1  million  pounds,  or, 
subsequently,  10  million  pounds,  EPA 
proposes  that  it  notify  by  certified  letter 
or  Federal  Register  notice  all 
manufacturers,  importers,  and 
processors  of  glycidol  or  substances 
within  that  subcategory  that  the 
appropriate  testing  then  required  for 
that  subcategory,  described  in  Unit  III.B. 
of  this  preamble,  must  be  initiated  with 
representative  substances.  EPA 
proposes  to  select  the  representative 
substances  from  subcategories  as 
outlined  in  Unit  III.C.3.  of  this  preamble. 


rv.  Findings 

EPA  is  basing  its  proposed  testing  for 
members  of  the  chemical  category  of 
glycidyls  on  the  authority  of  sections 
4(a)(1)(A)  and  4(a)(1)(B)  of  TSCA 
through  the  use  of  TSCA  section  26(c). 
Either  finding  is  alone  sufficient  to 
support  a  test  rule.  Under  TSCA  section 
26(c).  EPA  proposes  to  make  section 
4(a)(1)(A)  and  section  4(a)(1)(B)  findings 
for  the  entire  category  of  substances 
designated  as  glycidyls,  encompassing 
the  66  discrete  chemicals  included  on 
the  TSCA  public  portion  of  the 
inventory,  and  any  substance  that  is  on 
the  confidential  portion  of  the  inventory 
that  would  be  included  in  the  category, 
and  any  substance  not  yet  produced  that 
would  fit  the  definition.  This  finding 
includes  all  monomeric  glycidyls, 
including  those  which  exist  as 
monomeric  byproducts  of  giycidyl 
polymer  manufacture.  EPA  believes  that 
this  is  an  appropriate  category  of 
substances  imder  section  26(c)  because 
they  are  similar  in  molecular  structure 
and  in  use  (and  are  in  many  instances 
used  interchangeably),  and  because 
their  common  epoxide  functionality 
confers  the  potential  for  biological 
activity.  This  category  is  also  "suitable 
for  classification"  because  the  ITC 
designated  the  category  of  glycidol  and 
its  derivatives  for  priority  consideration 
for  testing. 

A.  Findings  Under  TSCA  Section 
4(a)(l)(A)(i) 

Pursuant  to  section  4(a)(l)(A)(i)  of 
TSCA.  EPA  finds  that  the 
manufacturing,  processing,  use, 
distribution  in  commerce,  and  disposal 
of  all  substances  comprising  the 
chemical  category  of  "glycidyls",  as 
defined  in  the  sample  regulatory  text  in 
this  preamble,  may  present  an 
unreasonable  risk  of  injury  to  human 
health.  The  finding  that  this  category  of 
substances  may  present  an 
unreasonable  risk  is  based  on  their 
hazard  potentials  and  potential 
exposures  to  the  substances. 

Many  members  of  the  glycidyls 
category  are  known  to  elicit  adverse 
health  effects.  A  support  document  (Ref. 
3)  discusses  available  toxicological  data 
demonstrating  that  glycidyls  are  known 
to  ehcit  the  following  adverse  health 
effects:  Oncogenicity,  mutagenicity, 
developmental  toxicity,  adverse 
reproductive  effects,  subchronic  toxicity, 
and  chronic  toxicity.  The  specific  hazard 
data  that  support  EPA's  finding  for  the 
category  are  listed  in  the  following 
Table  1: 
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Table  1.— Data  Suppo«tinq  the  TSCA  Section  4(a)(1)(A)  Findings  Fo«  Glycioyls 


Subofgory'  or  Substance 


Typa  ct  AdvwM  Ettacta 


Ratarenc*  3  section<s)  supporting  TSCA  saction 
4<a)(l)<AMi)  llndinfls 


Gtycklol  (CAS  No.  55e-S2-5)>. 


Subcategory  l-A..- 

Subcategory  l-G .... 
Subcategory  1-0  „.. 

Subcategory  H-A.. 


Subcategory  m-A _.. 

Subcategory  IV-A „ _ 

Subcategory  V-A 

Subcategory  VI-A 


Subcategory  V)-C „ „ 

Subcategory  VII-8 

Subcategory  Vtl-C 


Btaphaml  A  (fglycx^  ether  (CAS  Na  1675-54-3) „_ „.. 

/vbutyt  glydcM  ether  (CAS  No.  2426-06-6) _._ 

Alkyl  (C-C.)  glycidyl  ether  (CAS  No  68609-96-1) 

Ally!  glycidyl  ether  (CAS  No.  106-92-3) _........ 

3-{Trimethoxy8Jlyl)propyt  glyodyl  ether  (CAS  No.  2530-63-8)  ........ 


Pher>yl  glycidyl  ether  (CAS  No.  122-60-1) 

o-Cresyt  glycidyl  ether  (CAS  Ho.  2210-79-9) 

1.4-Butanediol  dKjIycidyt  ether  (CAS  No.  2425-79-8) 

Alkyl  (C,o-C,0  glycidyl  ether  (CAS  No.  60081-64-5) 

Glycidyl  ester  o(  neodecanoic  acid  (CAS  No.  26761-45-5).. 

Glycidyl  methacrylate  (CAS  No.  106-91-2) 

Neopentyl  glycol  diglycidyl  ether  (CAS  No.  17557-3-2) 


C>rxx>gencily 

Mutagenicity 

Reproductive  toxicity.. 
Neurotoxicity 

Oxogenidty 

Mutagenicity— 

Mutagenicity.... 

Oncogenicily... 
Mutagenicity.... 

Mutagenicity.-. 

Orx»genicity ... 
Mutagenicity.... 

Mutagenicity  ..„ 

Oncogenicity... 
Mutagenicity.... 

Oncogenicity.. 
Mutagenicity.. 

Mutagenicity... 

Oncogenicity., 
Mutagenicity... 

Oncogenicity. 
Mutagenicity... 

Developmental  toxicity ... 
Reproductive  toxicity.. 
Subdvorvc  toxicity ..... 

Reproductive  toxicity.. 

Neurotoxicity 

Subchronic  toxicity 

Reproductive  toxicity.. 
Subctvonic  toxicity 


Reproductive  toxicity 

Neurotoxicity 

Reproductive  toxicity 

Neurotoxicity 

Sut>chronic 


Reproductive  toxicity.. 
Neurotoxicity 


Neurotoxictly ..„.„„„ 

Neurotoxicity 

Subchronic  toxicity 

Subctvonic  toxicity 

Subchronic  toxicity 

Subchroriic  toxicity 

Subchronic  toxicity 


Addendum  to  M.lu 

HLaandllJi 

ll.4.a 

II.SJL 

ll.2.b. 
Il.2.b. 

II.2.C. 

11.1. c. 
N.I.C. 

ll.2.a. 

IL2.f. 
II.2.I. 

11.1. d.  and  li.2.a 

II. I.e.  and  M.2.L 
ll.i.e.  andll.2.1. 

Il.l.f.  and  11.24. 
11.1.1.  and  11.24. 

11.1. g.  and  ll.2.k. 

11.1. h.  and  ll.2.m. 
Il.1.h.  and  ll.2.m. 

Il.2.n. 
I1.2.n. 

Il.3.d 
ll.4.g. 
Il.6.k.  and  ll.7.e.> 

n.4.c. 
H.5i>. 
Il.&d. 

Il.4.d. 

nee. 

ll.4.e. 
II.5.C 

ll.4.h. 
II.5.I. 
Il.6.g. 

Il.4.b. 
N.S.a. 

Il.5.h. 

II.5.L 
II.6.I. 

Il.6.f. 

Il.6.m. 

Il.6.n.  and  ll.7.g> 

ll.7.f.» 


■  Listed  subcategories  are  defined  in  Unit  III  B  1   o(  this  preamble 

«  Number  corrtamed  m  parentheses  represents  tt>e  Ctwrocal  Abstracts  Service  (CAS)  registry  numt)er. 

>  Although  flawed  chrorxc  data  support  ttie  findings  for  this  testing,  because  EPA  believes  that  a  well-conducted  90-day  subchronic  toxicity 
detecting  those  effects  (except  for  orKogenicity  arxi  certain  other  effects  requiring  long  latency  periods)  which  v»ould  be  ot)sen«d  in  a  cfwonic 
ger>erally  requres  subctvonK  toxicity  testing. 


study  is  capable  ol 
toxicity  study.  EPA 


Many  or  all  of  these  effects  might  be 
the  result  of  the  well-established 
alkylating  potential  of  the  glycidyl 
moiety  .shared  by  all  members  of  the 


glycidyls  category,  indicating  that  all 
members  of  the  glycidyls  category  may 
pose  a  hazard  to  health. 


The  exposure  component  of  this 
Tinding  is  described  in  Unit  II.D.  of  this 
preamble  and  in  two  exposure  support 
documents  (Refs.  8  and  9).  Briefly,  these 
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data  indicate  that:  (1)  36.697  workers  are 
potentially  exposed  to  glycidol:  (2) 
52,838  workers  may  be  exposed  to 
glycidyl  ethers;  (3)  42,489  workers  may 
be  exposed  to  glycidyl  esters;  and  (4)  3 
million  people  may  be  exposed  to 
glycidyl  ethers  through  the  combined 
consumer  and  commercial  use  of  epoxy 
resins. 

Pursuant  to  section  4(a)(l)(A)(ii)  and 
(iii)  of  TSCA.  EPA  finds  that,  for  all 
substances  comprising  the  glycidyls 
category,  data  are  insufficient  (for  the 
reasoiu  specified  in  Ref.  3)  to  determine 
or  predict  the  effects  of  manufacturing, 
processing,  distribution  in  commerce,  or 
use  of  these  substances  on  health,  and 
that  testing  of  these  substances  or 
appropriate  representative  substances  is 
necessary  to  determine  or  predict  their 
effects. 

B.  Findings  Under  TSCA  Section  i 

4(aUl)(B)(i) 

1.  Findings.  Pursuant  to  TSCA  section 
4(a)(l)(B)(i).  EPA  Hnds  that  the  category 
of  "glycidol  and  its  derivatives"  is  or 
will  be  produced  in  substantial 
quantities.  Specifically,  EPA  finds  that 
24  million  pounds  per  year  of  these 
monomeric  glycidyls  are  produced, 
excluding  byproducts  of  glycidyl  , 

polymer  manufacture.  ' 

The  recent  (usually  data  for  1985] 
aggregate  annual  production  volumes 
for  glycidol  (CAS  No.  556-^2-5)  and  for 
each  of  the  21  subcategories  of 
derivatives  were  determined  by  using 
data  (Ref.  6)  from  reports  submitted 
pursuant  to  the  Inventory  Update  Rule 
(40  CFR  710.23)  and  from  confidential 
current  production  information  obtained 
by  EPA.  EPA  recognizes  that  there  are 
certain  limitations  in  using  the  Inventory 
Update  Reports  for  the  purposes  of  this 
rulemaking  (see  40  CFR  710.23  for 
details);  however,  EPA  believes  these 
data  to  be  the  most  accurate  figures 
currently  available.  As  some  of  the  21 
subcategories  of  glycidol  derivatives 
contain  only  one  chemical  substance 
and,  in  some  cases,  all  of  the  relevant 
production  voliune  data  for  single- 
substance  subcategories  are 
confidential,  all  of  the  aggregate  annual 
{Htiduction  volume  data  for  glycidol  and 
the  21  subcategories  of  its  derivatives 
are  being  treated  as  TSCA  Confidential 
Business  Information  (CBI).  For  the 
purposes  of  this  rulemaking,  EPA 
proposes  to  regard  aggregate  annual 
production  volumes  equal  to  or  greater 
than  1  million  pounds  as  a  valid  basis 
for  making  a  finding  of  substantial 
production  under  TSCA  section 
4(a)(1)(B)  for  the  reasons  set  forth  in 
EPA's  proposed  TSCA  section  4  policy 
proposed  in  the  Federal  Register  on  Jtily 
15, 1991  (56  FR  32294). 


Further,  pursuant  to  TSCA  section 
4(a)(l)(B)(i),  EPA  finds  that  there  may  be 
substantial  exposure  to  the  entire 
chemical  category  of  glycidol  and  its 
derivatives  from  their  manufacturing, 
processing,  disposal,  distribution  in 
commerce,  and  use.  Specifically,  EPA 
finds  that  24  million  pounds  per  year  of 
these  monomeric  glycidyls  are  produced 
(excluding  byproduct  manufacture:  Ref. 
6),  that  36,697  workers  may  be  exposed 
to  glycidol,  52,838  workers  may  be 
exposed  to  monomeric  glycidyl  ethers, 
and  42.469  workers  may  be  exposed  to 
glycidyl  esters  each  year  (Ref.  8),  that  3 
million  people  may  be  exposed  to 
glycidyl  ethers  through  consumer  and 
commercial  use  of  epoxy  resins  (Ref  9), 
and  that  the  number  of  workers  and/or 
consumers  who  may  be  exposed  to 
glycidol  and  its  derivatives  is 
substantial  under  section  4(a)(l)(B].  For 
the  reasons  discussed  in  the  Federal 
Register  notice  explaining  EPA's 
interpretation  of  its  legal  authority  to 
require  testing  under  TSCA  section 
4(a)(1)(B)  (56  FR  32294,  July  15, 1991], 
potential  exposure  to  1,000  workers 
and/or  10,000  consumers  is  considered 
to  be  potential  substantial  human 
exposure  under  TSCA  section  4(a](l](B]. 

Alternatively,  EPA  proposes  to  make 
the  section  4(A)(l](B)(i)  findings  of 
substantial  production  and  potential 
substantial  human  exposure  for  the 
entire  category  of  glycidyls,  limiting  the 
category  to  the  monomeric  glycidyls,  but 
including  by-product  glycidyl  monomers 
present  in  various  epoxy  resins.  On  the 
basis  of  preliminary  but  convincing 
evidence  (Ref.  7),  EPA  finds  that  over 
343  million  pounds  of  monomeric 
glycidyls  are  produced  each  year,  when 
glycidyls  present  in  resins  are  included 
in  the  total,  and  that  this  amount  in  this 
case  is  substantial  under  section 
4(a)(1)(B)  of  TSCA.  Also,  EPA  finds  that 
132,000  workers  (Ref.  8)  and  3  million 
consumers  (Ref.  9]  may  be  exposed  to 
these  monomeric  glycidyls  and  that  this 
number  in  this  case  is  substantial  under 
TSCA  section  4(a)(1)(B).  These  amounU 
are  substantial  for  the  reasons  set  forth 
in  the  Federal  Register  notice  explaining 
EPA's  interpretation  of  its  authority 
under  TSCA  section  4(a)(1)(B)  (56  FR 
32294.  )uly  15, 1991). 

In  the  notice  articulating  EPA's 
proposed  criteria  for  interpreting  its 
legal  authority  luider  TSCA  section 
4(a)(1)(B),  EPA  stated  that  it  would 
continue  to  refine  the  criteria  in  specific 
rules.  EPA  believes  that,  for  this 
category  of  chemical  substances  in 
which  certain  subcategory  members  are 
structurally  similar,  may  be  used 
interchangeably,  and  in  which  some 
individual  members  of  the  category  are 


produced  in  substantial  quantities,  it 
may  be  reasonable  to  require  testing  of 
subcategories  of  chemicals  that 
collectively  are  or  will  be  produced  in 
quantities  over  1  million  pounds  per 
year,  and  that  either  may  be  released  to 
the  environment  in  amounts  greater  than 
1  million  pounds  per  year  or  for  which 
there  may  be  exposure  to  over  1,000 
workers,  10.(XX)  consumers  or  100.000 
people,  because  if  EPA  made  findings 
only  on  the  individual  substances  that 
currently  meet  these  thresholds,  persons 
subject  to  the  rule  could  simply  switch 
to  substances  not  in  current  production. 
Thus,  EPA  would  have  to  propose  an 
additional  test  rule.  Theoretically,  the 
persons  subject  to  the  rule  could 
continue  switching  the  substances  they 
make  and  process,  and  EPA  would 
never  catch  up.  To  inhibit  this,  EPA 
believes  it  is  appropriate  in  this  special 
case  to  make  the  fmdings  for  the 
subcategories  using  the  same  numerical 
thresholds  as  articulated  for  individual 
chemical  substances  and  mixtures. 
However,  for  other  chemical  categories 
EPA  may  decide  not  to  make  the 
substantial  exposure  or  quantities 
finding  for  the  category  as  a  whole, 
instead  considering  exposure  on  a 
subcategory  or  Individual  chemical 
basis. 

Pursuant  to  section  4(a)(l)(B)(ii)  and 
(iii)  of  TSCA,  EPA  finds  that,  for  all 
substances  comprising  the  glycidyls 
category,  data  are  insufficient  (for  the 
reasons  specified  in  Ref  3)  to  determine 
or  predict  the  effects  of  manufacturing, 
processing,  distribution  in  commerce,  or 
use  of  these  substances  on  health,  and 
that  testing  of  these  substances  is 
necessary  to  determine  or  predict  their 
effects. 

For  purposes  of  this  rule,  persons  are 
invited  to  comment  on  how  the  TSCA 
section  4(a)(1)(B)  criteria  proposed  in 
the  Federal  Register  (56  FR  32294,  July 
15, 1991)  apply  to  the  TSCA  section 
4(a)(1)(B)  findings  made  in  this  rule.  EPA 
specifically  solicits  comment  on  whether 
EPA  should  use  the  same  section 
numerical  thresholds  required  to  make  a 
section  4(a)(1)(B)  finding  for  a 
subcategory  of  chemicals  as  the 
numerical  Uiresholds  used  for  individual 
chemicals,  or  instead  require  higher 
thresholds  for  subcategories.  When  this 
rule  is  promulgated.  EPA  will  address  all 
comments  on  the  proposed  criteria  that 
are  relevant  to  this  rule  as  well  as  the 
comments  on  this  proposed  rule. 

2.  Choices  on  testing  of  substances  for 
which  TSCA  section  4(a)(1)(B)  findings 
are  made — a.  Testing  batteries.  Once 
EPA  has  made  the  above  findings  under 
TSCA  section  4{a](l){B)(i).  EPA  may 
require  any  health  effects  testing  for 
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which  EPA  finds  that  there  are 
insufficient  data  and  for  which  testing  is 
necessary  to  determine  whether  the 
substance  presents  or  does  not  present 
an  unreasonable  risk  to  health.  EPA  has. 
however,  taken  into  account  the  ability 
of  manufacturers  to  pay  for  such  testing 
and  has  decided  not  to  require  the  entire 
battery  of  tests.  Instead,  EPA  is 
proposing  to  trigger  testing  from  the 
production  volumes  of  glycidol  and  of 
the  members  of  the  various 
subcategories  of  glycidyls.  Once  the 
production  volume  of  glycidol  or  a 
subcategory  of  glycidyls  reaches  1 
million  pounds  per  year,  a  specified 
battery  of  tests  would  be  triggered.  Once 
the  production  volume  reaches  10 
million  pounds  per  year,  a  more 
extensive  battery  of  tests  would  be 
triggered.  These  production  volumes  are 
used  as  a  rough  measure  of  the 
affordability  of  testing. 

b.  Test  substance.  Based  on  the 
Hndings  made  for  the  entire  category,  all 
manufacturers  and  processors  of 
glycidyls  would  be  subject  to  this  rule. 
but  one  substance  within  a  subcategory 
would  be  designated  as  the  test 
substance  for  the  testing  required  as  a 
result  of  the  section  4{a)(l)fB)  finding. 
Thus,  all  of  the  manufacturers  and 


processors  of  substances  within  the 
subcategory  would  be  responsible  for 
the  testing  costs,  although  not  every 
member  of  a  subcategory  would  be 
tested.  The  purpose  of  proceeding  this 
way  is  twofold.  First,  it  will  take  into 
account  the  affordability  of  testing. 
Second,  because  some  of  the  substances 
within  this  category  are  used 
interchangeably,  it  would  prevent 
manufacturers  and  processors  from 
manipulating  production  among  the 
various  members  of  a  subcategory  to 
avoid  paying  for  testing.  Unit  III.C.3.  of 
this  preamble  outlines  the  method  of 
selecting  the  proposed  test  substance 
within  each  subcategory. 

If  at  the  time  subcategory  testing  is 
triggered  the  specified  test  substance  is 
not  commercially  available,  then  for 
testing  for  all  effects,  except 
mutagenicity  and  oncogenicity,  the 
highest  production  substance  on  the 
date  the  subcategory  meets  the 
production  trigger  would  be  selected  by 
EPA  as  the  test  substance  for  the 
subcategory  testing.  EPA  will  consider 
available  mutagenicity  and  oncogenicity 
test  data  on  subcategory  members  and 
close  structural  analogues,  as  well  as 
production  data,  in  selecting  test 
substances  for  these  two  health  effects. 


V.  Proposed  Rule 

A.  Testing  Proposed  to  be  Triggered  as  a 
Result  of  Data  Submitted  Under  Section 
8(a)ofTSCA 

EPA  is  proposing  under  section 
4(a)(1)(B)  of  TSCA  the  tests  listed  in 
Tables  2  and  3  elsewhere  in  this 
preamble  for  glycidol  or  for  a 
representative  member  of  each 
subcategory  which  meets  certain 
production  volume  criteria.  EPA  is 
proposing  the  oral  route  of 
administration  for  all  whole-animal 
studies,  and  specifying  gavage 
administration  for  the  oncogenicity,  the 
subchronic  toxicity,  the  in  vivo 
cytogenetics,  the  developmental  toxicity 
(both  standard  and  screening  tests),  the 
reproductive  toxicity,  the  dominant 
lethal,  the  heritable  translocation,  and 
the  MBSL  or  MVSL  tests,  as  discussed  in 
Unit  V.B.  of  this  preamble. 

To  mitigate  testing  costs,  EPA  is 
proposing  to  require  the  testing  listed  in 
the  following  Table  2  for  glycidol  or  for 
a  representative  member  of  any     i 
subcategory  for  which  the  annual  ' 
reports,  which  EPA  is  proposing  under 
section  8(a)  of  TSCA,  indicate  an 
aggregate  annual  subcategory 
production  volume  of  at  least  1  mi  lion 
pounds  but  less  than  10  million  pounds. 


Table  2.— Proposed  Tests.  Test  Standards,  and  Reporting  Requirements  for  Glycidol  or  for  Subcategories  Having 


Annual  Aggregate  Production/Importation  Volumes  of  at  Least  1  Million  but  Less  than  10  Million  Pound 


! 


Proposed  test 


90-Oay  oral  tubchronic  toxicity  in  rats „ 

CtiemoH  screening  test  (or  developmental  toxicity  in  ttw  rat.. 

Ames  gene  rrxitation  test 

Mouse  lymphoma  L5/178Y  TK  ±  gene  mutation  test 


In  vitro  cytogenetics  test  with  Chinese  hamster  ovary  eeJIs.. 
In  vivo  cytogenetics  test  in  tt^e  mouse 


Oral  subchronic  (90-<tey>  neurotoxicity  testing  in  rats: 

Fonct)onal  ot)servation  battery 

Neuropathotogy __,™ . 

Motor  activity .ZZ. 


Proposed  test  standard  (40  CFR  part 
796) 


S  798.2650 

1 796.4420 

9  798.5265 

S  796.5300 

S  796.5375 

I  798.5385 


S  798  6050.. 
S  798.6400.. 
S  798.6200.. 


Reporting  requirements  for  final  report* 


12  months 
12  nwnttis 

9  months 

10  months 
10  months 
14  months 

18  months 
18  nnonths 
16  I 


m.-.'  I!l*r!iIIlS2!i''I  "*?)!!?•  <*'<*''«'«[  'ra^  **  <!•'•  0*  EPA's  notification  of  manufacturers  and  importers  that  testing  should  be  initiated,  by  which  a  final  report 
must  be  suxntted  to   EPA.   Intenm   (6-month)  progress  reports  would  be  required  for  all   tests  having   final  report  deadlines  of   9  months  or  greater 


The  proposed  test  standard  for  each 
test  appears  in  40  CFR  part  798.  EPA  is 
proposing  to  notify  by  certified  letter  or 
Federal  Register  notice  all 
manufacturers  and  importers  of  glycidol 
or  of  all  substances  contained  in  a  given 
subcategory  whose  annual  production 
meets  the  proposed  trigger  that  testing 
of  a  representative  substance  will  be 
required.  At  the  same  time.  EPA  would 
provide  affected  persons  a  limited  time 
to  submit  new  data  not  available  at  the 
time  of  this  rulemaking  showing  that 
some  or  all  of  the  tests  have  already 


been  performed.  Following  review  of  the 
new  data,  and  according  to  the 
procedures  presented  in  Unit  III.C.3.  of 
this  preamble,  EPA  would  then  notify 
manufacturers  and  importers  to  initiate 
testing  with  specific  test  substances. 
With  respect  to  mutagenicity  testing,  all 
four  tests  hsted  in  Table  2  are  to  be 
conducted,  but  EPA  is  not  proposing  in 
this  rule  the  triggering  of  additional 
testing  for  either  mutagenicity  or 
oncogenicity  from  these  test  results.  All 
manufacturers  and  processors  of  any 


substance  within  the  subcategory  would 
be  required  to  pay  for  the  testing. 

The  proposed  reporting  requirements 
would  be  calculated  from  the  date  of 
notification.  Six-month  interim  progress 
reports  are  proposed  for  all  tests  of  9 
months  or  more  in  duration.  EPA 
proposes  to  identify  the  representative 
chemical  from  the  subcategory  to  be 
tested,  using  the  criteria  in  Unit  III.C.3. 
of  this  preamble.  Table  2  lists  the 
proposed  tests,  test  standards,  and 
reporting  requirements  for  glycidol  or  for 
subcategories  having  future  annual 
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aggregate  production/importation 
volumes  of  at  least  1  million  but  less 
than  10  million  pounds. 
For  glycidol  or  for  subcategories 


which,  based  on  TSCA  section  8(a) 
reports,  attain  an  annual  aggregate 
subcategory  production  (including 
importation)  volume  of  10  million 


pounds  or  greater.  EPA  is  proposing  the 
specific  tests,  test  standards,  and 
reporting  requirements  presented  in  the 
following  Table  3: 


Table  3.— Proposed  Tests,  Test  Standards,  and  Reporting  Requirements  for  Glycidol  or  for  Subcategories  Having 
Future  Annual  Aggregate  Production/Importation  Volumes  of  10  Million  Pounds  or  Greater 


Proposed  test 


Proposed  lest  standard  (40  CFR  part  796) 


Reporting  Requirements  for  final  reports' 


Oral  oncogenicity  bioassays  in  rats  and  mice  and  associated  90-day  oral 
subcfwonic  studies. 

Developmental  toxicity  testir>g  in  rats  and  mice 

TwO-ger)eration  reproductive  toxicity  testing  in  rats 

Acute  oral  neurotoxicity  testing  in  rats: 

Functiorwl  observation  battery 

Motor  activity  studies , 


Oral  sut)chronic  (90-day)  neurotoxicity  testing  in  rats:. 
Functiortal  observation  tMttery 


Motor  activify  studies 

NeuropatfK3k>gy „..„ 

Ames  gene  mutation  test 

Mouse  lymphoma  L5/ 1 78Y  TK  ±  gene  mutation  test.. 


Sex-linked  recessive  lethal  gene  mutation  test  in  Drosoptvia .. 


Mouse  visible  spectfir:  locus  gene  mutation  test  or  Mouse  tiiochemical 
specific  locus  gene  mutation  test. 

In  vitro  cytogenetics  test  with  Chinese  hamster  ovary  cells 

In  vivo  cytogenetics  test  in  Vne  mouse 


Domiruint  lethal  cytogenetics  test  In  tfie  mouse 

Heritable  translocation  cytogeretics  test  In  the  mouse.. 


S  798.3300  and  {  796  2650 

f  796.4900 

S  798.4700 

S  798.6060 
S  798  6200 

$  798.6050. 
§  798.6200 
S  798.6400 
S  798  5265 
{796.5300 

§  798.5275 

§798  5200  or  §798.5195 

§  798.5375 
§  798.5385 

§  798.5450 

§  798  5460 


53  nionttw 

12  months 
29  montfia 

6montf« 
6  montf>s 

18  montfts 
18  months 

18  montfts 
9  monttw 

19  months* 


(10  months)* 

31  months* 
(12  months)* 

51  months  *  (either  test) 


10) 

24  months* 
(14  months)' 

36  rtionths* 
(12  months)' 

25  months* 


■  Tfte  number  of  months,  calculated  from  the  date  of  EPA's  notification  of  manufacturers  and  importers  that  testing  should  be  Initiated,  by  wtiich  a  final  report 
must  t>e  sut>mitted  to  EPA.  Intenm  (6-rTx>nth)  progress  report  would  t>e  required  lor  all  tests  havirtg  final  report  deadlines  of  9  months  or  greater 

•  If  required  due  to  results  of  lo»»ef-tier  testing,  tfie  number  of  months,  calculated  from  the  date  o(  EPA's  notification  of  manufacturers  and  Importers  that  ttie 
initial  lowerlier  testing  »w>uld  be  cooductad,  by  which  a  final  report  must  be  subm.tted  to  EPA  Intenm  (6-montfi)  progress  reports  would  be  required  tor  all  tests 
having  final  report  deadlines  of  9  monttis  or  greater. 

'  Ttie  number  of  months  allowed  (or  tf>e  given  test  fwt  including  the  time  allowed  (or  previous  mutagenicity  testing. 

♦  The  number  of  months  by  which  the  final  report  «  due  to  EPA.  calculated  from  the  date  of  EPA  s  notification  of  manufacturers  and  importers  that  testing  must 
be  Initiated,  based  upon  EPA's  review  of  alt  of  the  available  mutagenicity  data. 


For  mutagenicity  testing,  EPA 
proposes  using  the  same  test  sequences 
and  triggering  of  tests  (including 
oncogenicity  bioassay  testing)  as 
discussed  in  Unit  V.B.2.  of  this 
preamble.  EPA  proposes  to  notify  all 
manufacturers  and  importers  of  glycidol 
or  of  substances  contained  in  such  a 
subcategory  that  the  subcategory 
production/importation  trigger  has  been 
reached  and  that  testing  of  a 


representative  substance  will  be 
required.  At  that  time.  EPA  would 
provide  affected  persons  a  limited  time 
to  submit  new  data  not  available  at  the 
time  of  this  rulemaking  showing  that 
some  or  all  of  the  tests  have  already 
been  performed.  After  review  of  the  new 
data,  and  according  to  the  procedures 
presented  in  Unit  III.C.3.  of  this 
preamble.  EPA  would  then  notify 
manufacturers  and  importers  that 


testing  should  be  initiated  with  specific 
test  substances. 

B.  Proposed  Immediately-Required 
Testing  and  Test  Standards  Based  on 
A  vaihble  Hazard  and/or  Production 
Data 

The  proposed  immediately-required 
testing  and  test  standards  for  glycidyls, 
based  on  available  hazard  and/or 
production  data,  are  summarized  in  the 
following  Table  4: 


Table  4.— Proposed  Immediately-Required  Testing  and  Test  Standards  for  Glycidyls  (Not  Including  Future  Testing 

Triggered  By  Subcategory  Production  Volume) 


Proposed  test(s) 


Oncoganictty: 

1.  Oral    bioassays    in    rats    and    mice 
(J  798.3300). 

2.  90-Day  oral  sutx;hronic  toxicity  tests  in 
rats  and  mice  (§  798.2650).. 


Suticategory 


Vl-A 


Test  substance 


Bisphenof  A  diglycidyl  ether  (CAS  No. 
1675-54-3) 


Required  to  lest* 


Comments 
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Table  4.— Proposed  Immewately-Reouired  Testing  and  Test  Standards  for  Glycidyls  (Not  Including  Future  Testing 

Triggered  By  Subcategory  Production  Volume)— Continued 


Proposed  test(s) 


Tiered  tests  for  gena  mutatoo  and  clvomo- 
soma)  aberration.  (See  comrrients  coJumn  of 
the  table  tor  entry  assay  into  eac^  tier.)  As 
noted,  in  some  cases  onty  specific  tests  are 
required.  Representative  test  substances  for 
suticategones  tested  based  on  adverse 
hazard  data  or  for  subcategories  having 
annual  aggregate  production  volumes  equal 
to  or  greater  than  10  million  pourxJs  are 
subject  to  all  tnggered  mutageracity  testing 
shown  in  Charts  1  and  2  m  Umt  V.B.2.  of 
this  preamble  for  both  testing  tiers 

As  noted,  testing  for  representative  numbers  of 
subcategories  having  aggregate  annual  pro- 
duction volumes  of  1  rrullion  pounds  or  mors, 
but  less  than  10  million  pourxls.  currently 
inlcudes  or>fy  the  four  mutager>icity  tests 
listed  Further  testing  wiould  be  required 
wfien  subcategory  production  volume 
reaches  or  exceeds  10  mdlion  pounds. 


Subcategory 


None 


Devetopmentai  Toxicity: 

See  Comments  Colunv)  of  the  Table  tor 
requirements  lor  luB  test  (§  798.4900)  m 
rats  and  mice  or  tfie  Chernoff  screenir^ 
test  (f  796.4420)  in  rats 


l-A 

l-C 
1-0 


IV-A 
V-A 
V-8 

Vl-A 
V»-C 
Vll-A 

VU-B 

vn-c 


1-0 


IV-A 
V-B 

Vl-A 
Vtl-A 
Vll-B 


Reprobucthre  toxicity: 


Test  substance 


Gtycidol  (CAS  No  566-52-5) 


/vButyl  glycidyl  ether  (CAS  Ho  2426- 
06-6) 

Allyl  glycidyl  ether  (CAS  No.  106-92-3) 

2-Ethythexyl  glycidyl  ether  (CAS  No. 
2461-15-6) 

Alkyl  (C„.C.)  glycidyl  ether  (CAS  No. 
68609-97-2) 

3-(Trimethoxysityf)propy1  glycidyl  ether 
(CAS  No.  2530-63-8) 

oOssyl  glycidyl  ether  (CAS  No.  2210- 
79-9) 

1.4-Butanedtol  diglycidyl  ether  (CAS 
No.  2425-79-8) 

1.2.3-Propenetriyl  ester  of  12-(0)dranyl- 
methoxy)-9-octadecenoic  acid  [CAS 
Uo.  74398-71-3) 

Bisphend  A  diglycidyt  ether  (CAS  Na 
1675-54-3) 

4-(Diglycidy»amino)phenyl  glycidyl  ether 
(CAS  1^.  5026-74-4) 

Glycidyl  ester  of  neodecanoic  acid 
(CAS  No.  26761-45-5) 

Glycidyl  acrylate  (CAS  No.  106-90-1) 

Diglyddyl  ester  of  hexahydrophthallc 
acid  (CAS  No.  5493-45-8) 


rvButyt  glycidyl  ether  (CAS  No  2426- 
08-6) 


Allyl  glycidyt  ether  (CAS  No.  106-92-3) 

Alkyl  (C,i-Ci4)  glycidyl  ether  (CAS  No. 

68609-97-2) 
3-fTfimetf<oxy8ilyl)propyl  glyadyl  ether 

(CAS  No.  2530-83-8) 
<vCresyl  glycidyl  ether  (CAS  No  2210- 

79-9) 
1.2.3-Propanetriyl  ester  of  12-(o)drany1- 

methoxy)-9-octadecenoic  add  (CAS 

No.  74398-71-3) 
Bisphenol  A  diglyctdyl  ether  (CAS  No. 

1675-54-3) 
Glycidyl    ester    of    neodecanoic    acid 

(CAS  No.  26761-45-5) 
Glycidyl  methacrylate  (CAS  No    106- 

91-2) 


Required  10  laat* 


S* 


S* 


S* 
S 

s* 


s 
s* 

s 


Comments 


GM  MSL  and  CA:  DL 


GM:  SLRL  and  CA:  DL 

GM:  MSL  and  CA:  OL 
GM:  MC  and  CA:  MC 

GM:  Ames.  CA:  MC 
and  In  Vivo,  only 

GM:  SLRL  and  CA:  MC 

GM:  iSLRL  and  CA: 
NOfW 

GM  MSL  and  CA:  DL 

GM  Ames  and  MC, 
onV,  CA:  MC  and  ki 
Vivo,  only 

GM:  MC  and  CA:  DL 

GM:  MSL  and  CA:  DL 

GM:  Ames  and  MC. 
only,  CA:  MC  and  In 
Vivo,  only 

GM:  SLRL  and  CA:  DL 

GM:  SLRL  and  CA:  DL 


Screening  test. 

Screening  test. 
Screening  test. 

Screening  test 

Screef>ing  test 

Screening  test 

FuHtest' 
Screening  test 
Screening  test. 
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Table  4.— Proposed  Immediately-Required  Testing  and  Test  Standards  for  Glycidyls  (Not  Including  Future  Testing 

Triggered  By  Subcategory  Production  Volume)— Continued 


Proposed  test(s) 

Subcategory 

Test  substance 

Required  to  lest> 

Comments 

Oal    two-generation    reproduction    study 

I'vOIW 

Glycidol  (OS  No.  556-52-5) 

1 

- 

(S  798.4700)  in  rats.. 

1 

l-A 

n-Butyl  glycklyl  ether  (CAS  No.  2426- 

1 

06-6) 

\-A 

Alkyl  (C-C,,)  glycidyl  ether  (CAS  No. 
68609-96-1) 

1 

»-c 

AMyl  glycidyl  ether  (CAS  No.  106-92-3) 

1 

m-A 

3-(Trimethoxysilyl)propyl  glycidyl  ether 
(CAS  No.  2530-83-8) 

1 

IV-A 

Phenyl  glycidyl  ether  (CAS  No.  122- 

1 

60-1) 

Vl-A 

Bisphenol  A  diglycidyl  ether  (CAS  No. 

S 

1675-54-3) 

Neurotoxicity  (In  rata):          ' 

1.  Acute  and  Subchronic  (§  798.6050) 

2.  Acute  and  Subchronic  (}  798.6200) 

3.   Subchronic   (J    7986400)   See  Com- 

None 

Glycidol  (CAS  No.  556-52-5) 

1 

Subchronic  and  acute 

ments  Column  of  the  table  for  detemi- 

nation  H  only  sutKhronic  tests  are  re- 

quired, or  If  both  MA>chronic  and  acute 

tests  are  required.. 

l-A 

/vButyl  glycidyt  ether  (CAS  No.  2426- 

l/S 

Subchronic  and  acute 

06-6) 

l-C 

Allyl  glycidyl  ether  (CAS  No.  106-92-3) 

l/S* 

Subchronic  and  acute 

W-A 

Alkyl  (C-C.)  glycidyl  ether  (CAS  No. 
68609-97-2) 

s 

Subchronic  only 

' 

lll-A 

3-(Trimethoxy8ilyl)propyl  glycidyl  ether 
(CAS  No.  2530-83-8) 

l/S* 

Subchronic  and  acute 

IV-A 

Phenyl  glycidyl  ether  (CAS  No.  122- 
60-1) 

l/S 

IV-A 

oCresyl  glycklyl  ether  (CAS  No.  2210- 
79-9) 

l/S 

Subchronic  and  acuta 

V-A 

1.4-Butanediol  diglycidyl  ether  (CAS 
No.  2425-79-8) 

1 

Subchronic  and  acuta 

• 

V-B 

1,2,3-Propanetnyl  aster  of  1 2-(oxiranyl- 
methoxy)-9-octadecenoic  acid  (CAS 
No.  74398-71-3) 

s* . 

Subchronic  only 

Vl-A 

Bisphenol  A  diglycidyl  ether  (CAS  No. 
1675-54-3) 

s 

Subchronic  and  acuta 

Vll-A 

Glycidyl    ester   of    neodecanoic    add 

s* 

Subchronic  only 

■ 

(CAS  No.  26761-45-5) 

vii-a 

Glycidyl  methacrylate  (CAS  No.  106- 
91-2) 

s 

Subchronic  only 

Oral  Subchronic  (90- Day)  Toxicity  In  rat 

l-A 

ff-Butyl  glycidyl  ether  (CAS  No.  2426- 

1 

(S  798  2650) 

^A 

06-6) 
Alkyl  (C-C,.)  glycidyl  ether  (OS  No. 

1 

66609-96-1) 

1^ 

furr-butyl  glycidyl  ether  (CAS  No.  7665- 
72-7) 

s 

l-C 

Allyl  glycidyt  ether  (CAS  No.  106-92-3) 

s* 

ll-A 

Alkyl  (C,.-C.<)  glycidyl  ether  (CAS  No. 
68081-84-5) 

1 

ll-A 

Alkyl  (C-C.)  glyddyl  ether  (CAS  No. 
68609-97-2) 

s 

lll-A 

3-(Trlmethoxy8ilyl)propyl  glycidyl  ether 

s* 

^  ! 

(CAS  No.  2530-83-8) 

IV-A 

oOesyl  glyddyl  ether  (CAS  No.  2210- 
79-9) 

s 

i          ■     ■■ 

V-A 

1,4-Butanediol  diglycidyt  ether  (CAS 
No.  2425-79-6) 

1 

V-A 

Neopentyl  glycol  diglycidyl  ether  (CAS 
No.  17557-23-2) 

1 

V-B 

1,2,3-Propanetnyl  ester  of  12-(oxiranyl- 
methoxy)-9-octadecenoic  add  (CAS 
No.  74396-71-3) 

s* 

! 

Vll-A 

Glycidyl  ester  of  neodecanoic  add 
(CAS  No.  26761-45-5) 

s* 

t 

Vll-B 

Glycidyl  methacrylate  (CAS  No.  106- 

91-2) 
Glyddyl  acrylate  (CAS  No.  106-90-1) 

' 

. 

Vll-B 

s 

»> 

■  Abbreviations  used  to  Indicate  peisons  required  to  test:  S  indicates  that  manufacturers  and  importers  of  all  substances  in  the  subcategory  are  required  to  test. 
S*  iTKlicates  ttut,  although  all  manufacturers  and  Importers  of  all  substances  in  the  sutKategory  are  required  to  test,  the  sutxstegory  cun«ntly  contairw  only  one 
substance  thought  to  be  currently  Imported  or  produced.  I  Indicates  that  manufacturers  and  importers  of  the  given  8ut>stance  only  are  raqured  to  test  l/S  or  l/S' 
indicates  that  lor  neurotoxicity  testing  only,  manufacturers  and  importers  of  all  sut>stances  in  the  subcategory  are  required  to  conduct  the  subchronic  tests,  but  onty 
the  manufacturers  and  importers  of  the  spadfk:  test  sut>stances,  which  are  also  sut^t  to  testing  based  on  preliminary  data,  are  required  to  conduct  ttie  acute  tes<s 
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•  AMxwnMions  used  tor  nxit«ier«ity  «ast»ig;  GM  •  gen.  mutahon  CA  «  chromosomal  abefraboo,  MSJ.  it  the  mouse  vwble  or  bodiemical  apecfic  locus  away. 
OL  is  Ihe  rodent  dominant  tethal  asSay  Ames  «  the  gerw  muUtion  tost  uUhzmg  Sslmoneaa  typhtmunum.  MCindtcales  <<n  m  vtro  assay  wtt^  mammalian  cells  SLRL  Is 
Ihe  sex-linked  recessr^  lethal  assay  m  DroeophUa  m«/anogtufr  In  Vnn  indicates  an  assay  m  an  intact  marrwrai. 

'  Due  to  a  vaW  dermal  developmenUl  toxicity  study  m  rabbits,  onty  a  complete  oral  study  m  rats  is  required 


This  table  includes  individual 
substances  for  which  EPA  has 
preliminary  adverse  hazard  data  for 
various  health  ejects,  as  well  as 
subcategories  (and  selected 
representative  test  substances  for  which 
EPA  has  preliminary  adverse 
mutagenicity  or  oncogenicity  data.  This 
table  also  includes  subcategories  (and 
selected  representative  test  substances) 
which  at  this  time  have  reached  either 
of  the  production  volume  testing  triggers 
(1  million  or  10  million  pounds  annual 
aggregate  subcategory  production 
volume).  In  the  future,  this  table  will 
change  as  various  subcategories  meet 
the  production  volume  testing  triggers, 
becoming  subject  to  the  testing  batteries 
proposed  at  each  production  level. 
E7A  is  proposing  that  the  health 
effects  testing  be  conducted  in 
accordance  with  specific  guidelines  set 
forth  in  40  CFR  part  798.  modified  as  to 
route  of  administration  as  discussed 
below,  and  enumerated  in  Table  4  as  the 
test  standards.  The  TSCA  health  effects 
testing  guidelines  specify  generally 
accepted  minimal  conditions  for 
determining  the  health  effects  for 
substances  to  which  humans  are 
expected  to  be  exposed.  EPA  is 
proposing  that  all  whole-animal  studies 
be  conducted  in  rats  and  mice,  because 
EPA  believes  that  the  relevant  historical 
data  bases  (used  for  comparative 
purposes)  for  these  studies  are  the 
largest  for  these  two  species  with 
respect  to  glycidyls.  Similarly,  EPA  is 


proposing  specific  insect  species  and 
mammalian  cell  lines  proposed  for  the 
mutagenicity  testing  because  of  their 
large  historical  data  bases.  EPA  solicits 
comment  on  this  approach. 

1.  Oncogenicity.  As  shown  in  Table  4, 
EPA  is  proposing  that  a  representative 
member  of  subcategory  VI-A,  bisphenol 
A  diglycidyl  ether,  be  designated  as  the 
test  substance  for  oncogenicity  testing  in 
both  rats  and  mice.  As  discussed  in  a 
support  document  (Ref.  3),  EPA  has 
preliminary  adverse  data  for  the 
following  subcategories  in  addition  to 
subcategory  VI-A:  subcategories  I-A.  I- 
D.  III-A.  V-A.  Vll-a  and  VII-C. 
However,  evaluation  of  the  affordability 
of  testing,  included  in  the  economic 
analysis  for  this  proposed  rule  (Ref.  14), 
leads  EPA  to  propose  that  the  testing  of 
representative  members  of  these  other 
six  subcategories  be  delayed  until  the 
annual  aggregate  production  of  a 
subcategory  reaches  10  million  pounds 
or  greater,  as  sho%vn  by  data  EPA  will 
receive  from  the  proposed  glycidyls 
TSCA  section  8(a)  reporting  rule.  (See 
Units  III.B.  and  III.G.  of  this  preamble) 
EPA  proposes  (as  discussed  in  Unit  III. 
G.  of  this  preamble)  to  notify  by 
certified  letter  or  Federal  Register  notice 
all  manufacturers  (including  importers) 
and  processors  of  substances  contained 
in  any  of  these  six  subcategories,  when 
the  10  million  pound  trigger  is  reached, 
that  bioassay  testing  (together  with 
other  triggered  tests)  shall  be  initiated 


for  the  subcategory  with  an  EPA- 
designated  test  substance. 

EPA  has  selected  the  representative 
member  of  subcategory  VI-A  for  testing 
as  described  in  Unit  III.C.3.  of  this 
preamble.  The  substance  selected  for 
testing  from  subcategory  VI-A  has  a 
very  high  annual  production  volume  and 
has  exhibited  mutagenic  and  oncogenic 
activity  (Ref  3). 

EPA  is  proposing  that  all  oncogenicity 
bioassay  testing  be  conducted  by 
gavage  according  to  40  CFR  798.330a 
and  that  the  subchronic  (90-day)  studies 
be  conducted  by  gavage  in  accordance 
with  40  CFR  798.2850.  To  ensure  a 
comprehensive  evaluation  of  chronic 
effects.  EPA  considered  proposing  the 
combined  chronic  toxicity/oncogenicity 
TSCA  Health  Effect  Testing  Guideline 
(40  CFR  798.3320)  as  the  test  standard 
for  the  oncogenicity  testing.  However. 
EPA  has  decided  to  propose  the 
combination  of  the  (oral)  oncogenicity 
testing  guideline  (40  CFR  798.3300)  and 
the  subchronic  oral  toxicity  testing 
guideline  (40  CFR  798.2650)  as  the  test 
standard  for  the  oncogenicity  testing. 
EPA  is  soliciting  public  comment  on  this 
issue  in  Unit  VI.  of  this  preamble. 

2.  Mutagenicity.  The  proposed 
immediately-required  mutagenicity 
testing  and  test  standards  for  the 
chemical  category  of  glycidyls  is 
summarized  in  the  following  Table  5. 
which  presents  the  two  types  of 
mutagenicity  testing  proposed  in  this 
rule. 


Table  5.— Proposed  Entry  Assay  for  Immediately-Required  Mutagenicity  Testing  and  Test  Standards  for  Glycidyls 
(Not  Including  Future  Subcategory  production  Voluume-Triggered  Testing) 


Subcate- 
gory' 


None 

I-A 
l-C 

M) 

ll-A 

IH-A 


Sut>category  member  selected 
for  testing 


Entry  assays 


Gene  mutation' 


Glycidol  (CAS  No.  556-52-5) 


n-butyl  glyodyt  ether  (CAS  No 
2426-06-6) 

ANyl    glyctdyl    ether    (CAS    No. 
106-92-3) 


2-Ethythexyl  glycidyl  ether  (CAS 
No.  2461-15-6) 

AUcyl    (C<,-C„)    glycidyl    ether' 
(CAS  No.  66609-97-2) 


3-<Trimettx»ysi)yt)propyt  gtycidyl 
ether  (CAS  No  2530-83-8) 


Mouse  visible  specific  locus 
(}  798  5200*  or  biochenv- 
cal  specific  locus 
(5  798.5196) 

Drosophila  sex-itnked  reces- 
sive lethal  (§  796.5275) 

Mouse  visit>le  specific  loctiS 
(§798  5200)  or  biochemi- 
cal specific  locus 
(S  798.5195) 

Kitammahan  celts  w*  culture 
(§  798.5300) 

Ames  test  (§  798  5265) 


Orosophila  sex-linked  reces- 
sive lethal  (9  798.5275) 


Chromosomal  aberration* 


Rodent      dominant      lethal 
(}  798  5450) 


Rodent      doTTitnant       lethal 
(J  798  5450) 

Rodent      dominant       lettial 
(}  798  5450) 


In         vitro         cytogenetics 
(S  798.5375) 

In         vitro         cytogenetics 
(S  796.5375) 

In         vivo         cytoger>etics 
(S  798.5385) 

In         vitro         cytogenetics 
(S  798.5375) 


Species  or  system 


Gene  mutation 


Mouse 

I 
Orosophila  melanogaster 

Mouse 


Mouse  lymphoma  L5/ 
178YTK    ± 

SalmoneHa  typhimunum 


DrosophUa  rrietanogaster 


Chromosomal  aberration 


Mouse 

Mouse 
Mouse 


Chinese  hamster  ovary 
ceHs 

Chinese  hamster  ovary 
cells 

Mouse 


Chinese  ttamster  ovary 
ceHs 
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Table  5.— Proposed  Entry  Assay  for  Immediately-Required  Mutagenicity  Testing  and  Test  Standards  for  Qlyooyls 
(Not  Including  Future  Subcategory  production  Voluume-Trigqered  Testing)— Continued 


Subcate- 
(jory' 


IV-A 
V-A 

V-B' 


V»-A 
Vl-C 

VM-A' 

Vll-B 
VII-C 


Subcategory  member  selected 
lor  lMtir>g 


o-Craayf   glycidyl    ether*    (CAS 
No.  2210-79-9) 


1.4-6utanedlol    dlg»ycidyl 
(2425-79-8) 


1.2.3-Propanetnyl   ester   ol    12- 
(Oxrianyfmethoxy)-9- 
octadacenok:  add  (CAS  No. 
74380-71-3) 


EnkyMnya 


Gene  mutation* 


A    diglycidyl    ethw 
(CAS  No.  1675-54-3) 

4-(Diglycidylamino>phenyi  glyci- 
dyl ether  (CAS  No.  5026-74- 
4) 


(jlycidyl   ester  of   neodecanoic 
acid  (CAS  No  26761-45-5) 


Glycidyl  acrytate  (CAS  No  106- 
90-1) 

Diglycidyl  ester  of  hexahy- 
drophthaiic  acid  (CAS  No. 
5493-45-8) 


DrosophUa  sex-linked  raoea- 
•ive  lethal  ({  798  5275) 

Mouse  visible  specific  locus 
({798.5200)  or  btochemi- 
cal  specific  tocut 
(J  796.5195) 

Ames  test  (S  798.5285) 


Mammalian  CeHs  in  cultm 
({  796  5300) 

Mammalian  Cells  in  culture 
(S  796.5300) 

Mouse  visible  specific  locus 
(S  798.5200)  or  bioch«mi- 
cal  specific  locus 
(1798.5195) 

Ames  test  (S  796  5265) 


Mammalian  Ceils  in  culture 
({  798.5300) 

Drosophiia  Sex-linked  reoes- 
tive  lethal  (|  798.5275) 

Drosophiia  Sex-linked  reces- 
sive lethal  (S  798  5275) 


OvomoaomAl  at)amtlon* 


Rodent      dominant 
(1796.5450) 


In        vitro        cytogenetics 
9  796.5375) 


w        VIVO        cytoQSfwt^cs 
(1 796.5385) 

Rodent      dominant      lethal 
(S  798.5450) 

Rodent      dominant      lethal 
(S  796.5450) 


In        vitro        cytogenetics 
(}  796.5385) 


In  vivo 

(5  798.5375) 

Rodsnt 
(S  798.5450) 

Rodent      dominant 
({  798.5450) 


cytogenetic 


Spedaa  or  ayaiam 


Gana  mutation 


DroaophUa  rnalanogaslar 


Mouse 


SalmorteHa  typNmurium 


L5/ 
LS/ 


lethal 


178YTK  ± 

Mouae  Lymphoma 
178YTK  ± 

Mouse 


SalmoneHa  lyphimurlum 

Mouse  LymphocTta  LS/ 
178YTK  ± 

DroaophUa  meianogaalar 
Oroeopfvta  metanogador 


Chromoaomol  ifcerration 


Chinaee  itamaiar  ovary 


CNnaas  hamrtarooary 


■Subcategories  are  defined  in  Unit  III.C.I.  of  thn  preambte. 

•Boginriing  with  the  gone  mutation  assay  listed,  the  test  substance  is  to  be  tested  in  the  tierw)  battery  of  tests  ior  gene  mutation  deacr«>ed  in  UnH  V.B.2  of  this 
preamble.  All  whote-ammai  testing  is  to  be  conducted  by  oral  administration 

. ,  '?f9'P^.  "^  ^*^  chromosomal  aberration  assay  listed,  the  test  substance  is  to  be  tested  in  the  tiered  sequence  of  tests  for  chromosomal  aberration  described 
m  Umt  V.A.2,  of  th«  preamble  All  whole-anima!  testing  is  to  tie  conducted  by  oral  administration 

♦Identifies  tr.e  proposed  lest  guideline  as  it  appears  m  40  CFR  part  798.  proposed  as  the  test  stanard  for  this  ojie. 
.„  uPJ?  •mailable  health  effects  data  for  Subcategory  ll-A  contained  in  Section  11.2  e.  of  a  support  document  (Ref.  3)  mdwate  that  the  representatrve  substance 
Should  be  tested  tor  gene  mutation  (complete  test  sequence).  No  relevant  data  »»ere  avaHabie  for  Subcategory  ll-A  with  respect  to  eliciting  chromosomal  aberrations 
As  described  m  Unit  III.B.  ol  this  preamble,  the  representative  substance  from  Subcategory  ll-A  (having  an  annual  aggregate  production  volume  of  greater  than  1 
million  but  less  than  10  million  pounds)  is  proposed  under  section  4(a)(1)(B)  of  TSCA  is  proposed  to  be  tested  in  the  first-tier  tests  oniy  for  ehciting  chromosomal 
atierrations. 

•o-Cresyi  glycidyl  ether  is  the  representative  substance  selected  from  Subcategory  IV-A  for  mutagematy  testing.  As  descnbed  in  Table  1  of  Unit  IV  A  of  this 
preamble,  a  finding  under  section  4(a)(1)(A)  has  been  made  for  this  subcategory  for  gene  mutation  testing:  thus,  o-cresyl  glycidyl  ether  is  subiect  to  the  full  sequence 
of  tests  employed  lor  this  effect,  beginning  with  the  test  indicated  On  the  other  hand,  no  finding  under  TSCA  section  4(a)(1)(A)  couW  be  made  lor  INs  aubcategory 
for  chromosomal  at>eaation  testing  As  descnbed  in  Unit  III.F  of  this  prearrAle,  a  representative  substance  from  Subcategory  IV-A  (having  an  anrturi  production  and/ 
or  importation  volume  of  greater  than  1  million  but  less  than  10  million  pounds)  would  normally  be  subject  to  the  first-tier  sequence  of  tests  for  chromosomal 
aberration  by  a  finding  under  section  4(a)(1)(B)  of  TSCA.  However,  «s  presonted  in  Section  11.2  f.  of  a  support  document  (Ref  5),  the  available  data  indurate  that 
members  of  this  sutx;ategory  have  little  potential  for  eliciting  chromosomal  effects.  Therefore,  no  tests  for  chromosomal  effects  are  required  lor  o-cresyt  gfycidyl  ether 

■As  descnbed  in  Umt  III  F  of  this  preamble,  representative  substances  from  Subcategones  V-B  and  Vll-A  (having  an  annual  aggregate  production  and/or 
importation  volume  of  greater  than  1  million  but  less  than  10  million  pounds)  are  required  lo  be  tested  m  the  first  tiers  only  of  the  test  sequences  for  gene  mutation 
and  chromosomal  aberration.  No  further  mutagenicity  or  oncogenicity  testing  is  triggered  from  ttie  results  of  these  tests 


For  representative  test  substances  for 
subcategories  whose  testing  is  proposed 
on  the  basis  of  hazard  information  or  for 
subcategories  having  an  annual 
aggregate  production  volume  of  10 
million  pounds  or  greater,  Table  5 
presents  the  entry  assay  into  each  of  the 
two  mutagenicity  testing  batteries  for 
gene  mutation  and  chromosomal 
aberration  described  in  Charts  1  and  2 
of  Unit  V.B.2.  of  this  preamble.  These 
test  substances  are  subject  to  all  of  the 
triggered  mutagenicity  testing  depicted 
in  these  charts. 

For  representative  test  substances  of 
subcategories  having  annual  aggregate 
production  volumes  of  1  million  pounds 


or  more,  but  less  than  10  million  pounds. 
Table  5  describes  the  four  mutagenicity 
assays  proposed.  The  results  from  these 
four  tests  would  not  trigger  further 
mutagenicity  or  oncogenicity  testing. 
However,  the  subcategory  would  be 
subject  to  further  mutagenicity  testing, 
as  well  as  oncogenicity  testing, 
whenever  its  annual  aggregate 
production  volume  reaches  or  exceeds 
10  million  pounds. 

The  general  batteries  of  tiered  tests 
usually  employed  by  EPA  in  assessing 
the  mutagenic  (both  gene  mutation  and 
chromosomal  aberration)  potential  of 
chemical  substances,  which  are 
included  in  modified  form  in  this 


proposed  test  rule,  have  been  previously 
described  in  proposed  rules  issued  by 
EPA  for  mesityi  oxide  (48  FR  30699.  July 
5, 1983).  cresols  (46  FR  31812.  July  11. 
1983),  and  ethyltoluenes, 
trimethylbenzenes,  and  C9  aromatic 
hydrocarbon  fraction  (43  FR  23088,  May 
23, 1983).  and  are  more  completely 
described  in  the  final  Phase  1  test  rules 
for  mesityi  oxide  (50  FR  51857, 
December  20, 1985)  and  C9  aromatic 
hydrocarbon  fraction  (50  FR  20622,  May 
17, 1985). 

EPA's  responses  to  comments  on  the 
tiered  testing  batteries  for  gene  mutation 
testing  and  for  cytogenetics  testing  may 
be  found  in  the  final  Phase  I  test  rules 
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for  the  C9  aromatic  hydrocarbon 
fraction  and  mesityl  oxide.  Further, 
while  EPA  recognizes  that  there  is,  as 
yet,  no  single  generally  accepted 
methodology  for  estimating  human  risk 
from  mutagenic  agents,  it  is  EPA's  view 
that  appropriate  methodologies  do  exist 
that,  in  combihation,  are  usable  for  risk 
estimation.  Therefore,  EPA  concludes 
that  it  is  appropriate  at  this  time  to 
obtain  mutagenicity  data  on  certain 
glycidyls  that  will  allow  it  to  estimate 
mutagenic  risk  for  regulatory  purposes. 

EPA  is  proposing  a  tiered  testing 
approach  to  evaluate  whether  certain 
glycidyls  elicit  heritable  gene  mutations. 
If  after  a  review  of  all  relevant 
information,  including  positive  results  in 
the  sex-linked  recessive  lethal  gene 
mutation  test  in  Drosophila 
melanogaster,  EPA  determines  that 
further  gene  mutation  testing  is 
necessary,  EPA  would  require  either  a 
mouse  visible  specific  locus  (MVSL)  test 
or  a  mouse  biochemical  specific  locus 
(MBSL)  test.  EPA  believes  that  the 
KIVSL  or  MBSL  is  necessary,  when  this 
lower-tier  test  is  positive,  to  establish 
definitively  whether  a  substance  can 
elicit  heritable  gene  mutations.  Under 
the  approach  proposed,  EPA  would 


consider  the  results  of  allof  the  lower- 
tier  tests  in  a  review,  together  with  other 
relevant  information.  If,  after  the  review, 
EPA  determined  that  the  MVSL  or  MBSL 
was  still  appropriate,  EPA  would  notify 
the  test  sponsors  by  letter  or  Federal 
Register  notice  that  they  must  conduct 
one  of  these  two  tests.  If  EPA 
determined  that  a  test  was  no  longer 
necessary,  EPA  would  notify  the  test 
sponsors  by  letter  or  Federal  Register 
notice  that  further  testing  was  not 
triggered.  EPA's  rationale  in  allowing 
test  sponsors  to  use  either  the  MVSL  or 
MBSL  test  is  described  in  a  final  rule 
published  in  the  Federal  Register  of 
April  5. 1990  (55  FR  12639). 

Previous  test  rules  (mesityl  oxide,  50 
FR  51857,  December  20, 1985;  and  C9 
aromatic  hydrocarbon,  50  FR  20622.  May 
17. 1985.  are  examples)  have  included  a 
requirement  that  certain  test  results 
(positive  for  testing  based  on 
preliminary  hazard  data;  positive  or 
equivocal  for  testing  based  on 
production  volume)  in  one  or  more  of 
the  following  mutagenicity  assays 
resulted  in  a  requirement  for  chronic 
oncogenicity  bioassay  testing:  (1)  The 
gene  mutation  assay  in  mammalian  cells 
in  culture;  (2)  the  sex-linked  recessive 


lethal  gene  mutation  assay  in 
Drosophila  melanogaster,  (3)  the  in  vitro 
cytogenetics  assay  in  mammalian  cells; 
and  (4)  the  in  vivo  mammalian 
cytogenetics  assay.  However,  owing  to 
the  complex  nature  of  this  category  test 
rule  and  certain  economic 
considerations,  for  the  purposes  of  this    . 
test  rule  only,  EPA  is  not  proposing  to 
trigger  oncogenicity  testing  from 
mutagenicity  test  results.  Rather,  EPA  is 
proposing  that  glycidol  or  a 
representative  member  of  any 
subcategory  be  tested  for  oncogenicity 
whenever  the  annual  production  volume 
of  the  substance  or  the  annual  aggregate 
production  volume  of  the  subcategory 
reaches  or  exceeds  10  million  pounds. 
EPA's  proposed  TSCA  section  8(a)  rule 
for  monitoring  production  volume  and 
proposed  mechanism  for  notifying 
manufacturers  that  testing  must  be 
initiated  are  discussed  in  Unit  III.G.  of 
this  preamble. 

The  test  batteries  for  mutagenicity 
which  EPA  is  proposing  for  selected 
members  of  this  chemical  category  are 
depicted  in  the  following  charts: 
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CHART  1  -  MUTAGENICITY  TESTING  SEQUENCE  FOR  GENE  MUTATION 


1/ 


Ames  Test 
(§798.5265) 


Mammalian         -/e(D) 

^  Cells  in  Culture       77 

(§  798.5300)  '^^' 


+/e{\f) 


Dfosophilia 
Sex-Unked 
Recessive 
Lethal  Assay 
(§  798.5275) 


No  Further 
■^     Testing  " 


f 

Program 

Review 


Yes 


Mouse  Visible 

Specific  Locus 

Assay 

(§  798.5200) 


or 


Mouse  BiQchemicai 

specific  Locus 

Assay 

(§798.5195) 


1/  This  scheme  appNes  to  representative  test  substances  for  subcategories  for  which  testing  has  been  proposed  based  on  available 
hazard  information  or  for  subcategories  havir>g  annual  aggregate  production  volumes  of  10  miWon  pounds  or  greater. 
Represefltailve  teal  substances  for  subcategories  having  aggregate  annual  production  volumes  of  1  mMlon  pounds  or  greater,  bU 
less  than  10  miHon  pounds,  are  proposed  to  be  tested  only  in  the  Ames  Test  and  MammaHan  Celis  in  Culture  test,  with  no  triggering 
to  further  rrutagenlclly  testing.  If  the  subcategories  subject  to  this  proposed  limited  testing  later  attain  annual  aggregate  prockKtion 
volumes  «  10  nrullion  pounds  or  greater,  then  representative  members  are  subject  to  the  entire  testing  sequence. 

il   40  CFH  dtatlon  for  the  appropriate  TSCA  Health  Effects  Testing  Guldlellne  which  Is  proposed  as  the  test  standard. 


^  Indicatos  result  {*  is  positive;  e  Is  equivocal;  and  •  is  negative)  required  for  substances  being  tested  because  of  preNminary  hazard 
data  on  the  subcategories  (D),  or  because  the  subcategory  annual  aggregate  production  volume  testing  trigger  (10  mWon  pounds  or 
greater)  has  been  met  (V). 
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CHART  2  --  MUTAGENICITY  TESTING  SEQUENCE  FOR  CHROMOSOMAL 

ABERRATION  ^ 


In  Vitro  Mammalian 
Cytogenetics  Assay 
(§  798.5385)2^ 


-/e(D) 


21 


(V) 


t(D) 


In  Vivo  Mammalian 
Cytogenetics  Assay" 
(§  798.5385) 


-/e(D) 


+(D) 


+/e(V) 


(V) 


No  Further 
Testing 


+/e(V) 


Rodent  Dominant 
Lethal  Assay     — 
(§  798.5450) 


+(DorV) 


-/e(D) 


-/e(V) 


Program 
Review 


No 


Yes 


Rodent  Heritable 
Translocation  Assay 
(§798.5^60) 


^  This  scheme  applies  to  representative  test  sut)Stances  for  subcategories  for  which  testing  has  been  proposed  based  on  available 
'  hazard  inforrration  or  for  sutxategories  having  annual  aggregate  production  volumes  of  10  million  pounds  or  greater. 
Representative  test  substances  tor  subcategories  having  annual  production  volumes  of  1  million  pounds  or  greater,  but  less  than  10 
million  pounds,  are  proposed  to  be  tested  only  In  the  in  Vitro  and  In  Vivo  Mammalian  Cytogenetics  assay,  with  no  triggering  to 
further  mutagenicity  or  oncogenicity  tasting.  N  the  subcategories  subject  to  this  proposed  limited  testing  later  attain  annual 
aggregate  production  volumes  of  10  million  pounds  or  greater,  then  representative  men-.ebers  a.'^a  subject  to  the  entire  testing 
sequence. 

^    40  CFR  citation  for  the  appropriate  TSCA  Health  Effects  Testing  Gu.kjteline  which  is  proposod  as  the  test  standard. 

^  Indicates  result  (-t-  is  positive;  e  is  equivocal;  and  -  is  negative)  required  for  substances  being  tested  because  of  preliminary  hazard 
data  on  the  subcategories  (D),  or  because  the  subcategory  annual  aggregate  production  volume  testing  trigger  (1 0  million  pounds  or 
greater)  has  been  met  (V). 

■tUJNO  COOC  6SM-S0-C 


Federal  Regbter  /  Vol.  56,  No.  216  /Thursday.  November  7,  1991  /  Propoaed  Rules S716S 


EPA  is  proposing  that  glycidol  and  the 
selected  representative  members  of  the 
subcategories  listed  in  Table  5  shall  be 
tested  in  both  the  tiered  sequences  of 
tests  for  gene  mutation  and 
chromosomal  aberration  described  in 
this  Unit.  EPA  has  proposed  the  specific 
mutagenicity  assays  that  will  serve, 
except  as  noted,  as  the  entry  points  for 
each  substance  into  these  two  complete 
testing  sequences,  using  EPA's  weight- 
of-the-evidence  evaluation  of  the  data 
contained  in  sections  II.l.  and  2.  of  the 
support  document  (Ref.  3). 

EPA's  proposed  immediately -required 
mutagenicity  testing  and  test  standards 
are  summarized  in  Table  5.  For  whole- 
animal  assays,  EPA  is  proposing  the 
species,  and  the  gavage  route  for 
exposure.  For  the  one  whole-animal 
mutagenicity  test  not  appearing  in  Table 
5.  the  rodent  heritable  translocation 
assay,  EPA  is  proposing  40  CFR  798.5460 
as  the  test  standard,  the  mouse  as  the 
species,  and  gavage  administration.  For 
the  in  vitro  studies,  EPA  is  proposing  the 
test  system  in  Table  5. 

3.  Developmental  toxicity.  As  shown 
in  Table  4,  EPA  is  proposing  that  nine 
members  of  the  nine  subcategories  listed 
be  immediately  tested  for 
developmental  toxicity  either  in  rats  and 
mice  according  to  the  test  standard 
described  in  40  CFR  798.4900  or 
screened  for  developmental  toxicity  in 
rats  according  to  the  test  standard 
described  in  40  CFR  798.4420.  EPA  is 
proposing  that  all  testing  be  conducted 
by  gavage. 

4.  Reproductive  toxicity.  EPA  is 
proposing  that  the  seven  substances 
listed  in  Table  4  be  immediately  tested 
for  reproductive  toxicity  using  the  test 
standard  described  in  40  CFR  798.4700. 
EPA  is  proposing  that  all  testing  be 
performed  by  gavage. 

5.  Neurotoxicity.  EPA  is  proposing 
that  the  12  substances  listed  in  Table  4 
be  immediately  tested  in  oral  (gavage) 
neurotoxicity  studies  in  the  rat.  The 
tests  to  be  performed  and  the  proposed 
test  standards  are  the  following:  (a)  An 
acute  and  subchronic  functional 
observational  battery  (40  CFR  798.6050); 
(b)  an  acute  and  subchronic  motor 
activity  test  (40  CFR  798.6200);  and  a 
subchronic  neuropathology  test  (40  CFR 
798.6400).  The  subchronic  neurotoxicity 
tests  could  be  combined  with  the  oral 
toxicity  test,  provided  all  test  guideline 
criteria  are  followed,  using  10  animals 
for  each  dose  per  sex. 

As  noted  in  Table  4,  in  some  cases 
only  subchronic  neurotoxicity  studies 
are  proposed.  To  minimize  and 
distribute  testing  costs  while  ensuring 
adequate  testing,  EPA  is  proposing  to 
require  subchronic  neurotoxicity  testing 
whenever  neurotoxicity  testing  is 


appropriate,  but  to  require  acute 
neurotoxicity  testing  only  when  there 
are  preliminary  hazard  data  indicating  a 
concern  for  neurotoxicity  or  when  the 
subcategory  testing  has  been  triggered 
by  an  annual  subcategory  production 
volume  of  10  million  pounds  or  greater. 
EPA  solicits  public  comment  on  this 
approach. 

6.  Subchronic  (90-day)  toxicity.  Many 
of  the  substances  for  which  EPA  is 
proposing  immediate  testing  for 
subchronic  toxicity  could  also  be  subject 
later  to  proposed  oncogenicity  testing. 
Only  one  substance  is  currently  subject 
to  proposed  testing  for  oncogenicity  and 
subchronic  toxicity  (bisphenol  A 
diglycidyl  ether;  CAS  No.  1675-54-3). 
Therefore,  EPA  is  proposing  that 
bisphenol  A  diglycidyl  ether,  together 
with  substances  for  which  EPA  has 
preliminary  data  indicating  a  concern 
only  for  subchronic  or  chronic  effects 
(listed  in  Table  4],  be  tested  immediately 
for  subchronic  (90-day)  toxicity  in  the 
rat  by  gavage.  using  40  CFR  798.2650  as 
the  test  standard.  This  subchronic 
testing  in  the  rat.  as  well  as  subchronic 
testing  in  the  mouse,  is  already 
proposed  for  bisphenol  A  diglycidyl 
ether  as  part  of  the  proposed  test 
standard  for  oncogenicity  testing.  For 
certain  other  substances,  the  required 
subchronic  toxicity  study  in  the  rat  may 
provide  the  basis  for  setting  dosage 
levels  for  oncogenicity  testing  in  this 
species,  should  production  data  later 
trigger  oncogenicity  testing.  Since  many 
of  the  test  substances  have  low  vapor 
pressures,  are  known  skin  irritants  and 
elicit  dermal  sensitization  reactions, 
EPA  is  proposing  gavage  studies. 

C.  Test  Substances 

EPA  is  proposing  that  all  of  the  test 
substances  be  monomeric  and  of  at  least 
99-percent  purity.  The  concentrations  of 
suspected  impurities  contained  in  the 
test  substances,  such  as 
epichlorohydrin,  would  be  determined 
and  reported.  EPA  is  specifying 
relatively  pure  monomeric  substances 
for  testing  because  EPA  is  interested  in 
evaluating  the  effects  attributable  to 
these  substances  themselves. 

D.  Persons  Required  to  Test 

EPA  is  proposing  that  persons  who 
manufacture  and/or  process,  or  who 
intend  to  manufacture  and/or  process, 
any  glycidyl  on.  or  added  to.  the  public 
or  confidential  portions  of  the  TSCA 
section  8(b]  Inventory,  at  any  time  from 
the  effective  date  of  the  fmal  test  rule  to 
the  end  of  the  reimbursement  period,  be 
subject  to  the  testing  proposed  by  this 
rule.  Those  who  manufacture  or  import 
glycidyls  as  byproducts  are  considered 
manufacturers  under  this  rule. 


TSCA  section  5(b)  requires  that 
manufacturers  of  any  new  glycidyl.  as 
defmed  in  Unit  III.C.1.  of  this  preamble, 
comply  with  a  TSCA  section  4(a)  test 
rule  on  that  substance  prior  to 
submitting  a  premanufacture  notice 
(PMN)  for  the  new  substance  under 
TSCA  section  5(a).  However.  EPA  is 
proposing  to  defer  such  compliance  until 
after  the  chemical  is  reported  to  the 
TSCA  Inventory.  Persons  should  also 
note  that,  although  they  are  subject  to 
the  rule,  certain  persons  who 
manufacture  chemicals  may  be  treated 
similarly  4o  processors  under  the 
procedural  rule  implementing  TSCA 
section  4.  (See  40  CFR  790.42.) 

As  described  in  Unit  IV.  of  this 
preamble,  under  TSCA  section 
4(a)(1)(B),  EPA  has  proposed  making 
fmdings  that  the  entire  glycidyls 
category  is  produced  in  substantial 
quantities  and  that  there  is  or  may  be 
substantial  human  exposure  on  a 
category-wide  basis.  However,  to 
minimize  the  cost  of  testing,  EPA 
proposes  to  trigger  testing  required 
under  TSCA  section  4(a)(1)(B)  by 
subcategory  aggregate  annual 
production  volumes,  with  the 
manufacturers  and  importers  of  glycidol 
or  of  all  substances  iil^  given 
subcategory  paying  for  the  testing  of  a 
representative  member.  For  proposed 
immediately-required  testing.  EPA  has 
selected  a  representative  member  from 
each  subcategory  as  the  proposed  test 
substance.  For  future  proposed 
production  volume-triggered  testing, 
EPA  has  speciRed  in  Unit  III.C3.  of  this 
preamble  the  criteria  to  be  used  in 
selecting  a  representative  test 
substance. 

In  addition  to  the  Hnding  under  TSCA 
section  4(a)(1)(B).  under  TSCA  section 
4(a)(1)(A)  EPA  proposes  to  find  that  the 
glycidyls  category  may  present  an 
unreasonable  risk  of  injury  to  health. 
However,  aside  from  production 
volume-triggered  testing,  when  testing  is 
being  required  because  preliminary  data 
indicate  that  a  subcategory  may  contain 
members  which  are  oncogenic  or 
mutagenic  EPA  intends  to  require 
testing  of  one  substance  within  the 
subcategory  to  be  paid  for  by  all 
manufacturers  and  processors  of  all 
substances  within  the  subcategory.  For 
all  other  health  effects.  EPA  intends  to 
require  testing  only  when  preliminary 
data  on  a  specific  substance  indicate  a 
concern  for  a  particular  health  effect, 
and  the  costs  for  the  testing  would  be 
borne  only  by  the  manufacturers  and 
processors  of  that  specific  chemical. 

1.  Proposed  immediately-required 
testing.  For  proposed  immediately- 
required  testing.  EPA  has  considered  the 
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following  factors  in  determining  who 
woald  pay  for  testing:  (a)  Whether 
prehminery  hazard  data  or  subcategory 
annual  aggregate  production  volume,  or 
both,  formed  the  primary  basis  of 
concent  for  proposed  testing;  (b)  the 
relative  ability  of  the  specific  test  to 
predict  a»  unressonable  risk  of  injury  to 
heahh  (lor  example,  a  go-day 
subchronic  toxicity  study  which 
investigates  multiple  health  effect 
endpoints  has  a  gresler  relative  ability 
to  predict  injery  to  health  than  a  test, 
such  a*  the  Ames  gene  mutation  test, 
which  investigates  only  a  single  health 
effect  endpoint);  (c)  the  aFTordability  of 
the  testing:  and  (d)  the  desirability  to 
minimize,  as  a  matter  of  policy,  the 
testing  burden  while,  at  the  same  time, 
ensuring  the  development  of  test  data 
adequate  for  EPA's  risk  assessment 
purposes.  Proposed  immediately- 
reqaired  testing  consists  of  both 
subcategory-spedfic  and  chemical- 
specific  testing  based  on  preliminary 
data  and  subcategory-specific  testing 
based  on  ag^rgate  annual  subcategory 
productiim  volame.  Where  testing  is 
based  on  production  vohime-thggered 
testing^^all  manofacturers  and 
procesaors  pay.  where  subcategory- 
specific  testing  is  required  due  to  a 
hazard-based  concern  for  oncogenicity 
or  nnitagenicity.  all  manufacturers  and 
processors  pay.  and  where  testing  is 
rc<{nired  based  on  a  chemical-specific 
hazard  concern,  only  manufacturers  and 
processors  of  the  spedftc  8ubetance(s) 
pay.  However,  there  are  instances  in 
which  a  teat  is  proposed  for  a 
subcategory  on  the  basis  of  its 
production  volume,  but  the  subcategory 
also  contains  one  or  more  members  for 
which  the  same  test  requirement  is 
proposed  on  the  basis  of  preliminary 
hazard  data,  presenting  a  variety  of 
possible  test  requirement  options. 

One  option  wonld  be  to  require  the 
manufacturers  and  processors  of  any 
substance  for  which  there  are 
preliminary  suggestive  hazard  data  to 
conduct  that  testing,  while  selecting 
another  member  of  the  subcategory  to 
be  tested  to  satisfy  the  subcategory 
testing  triggered  by  aggregate  annual 
productioa  volume.  This  approach 
would  increase  the  total  amount  of 
testing,  but  does  not  consider  the 
relative  ability  of  the  specific  test  to 
predict  anreasonable  risk  of  injury  to 
health. 

Another  option  would  be  to  select,  as 
the  representative  test  substance  to 
satisfy  a  proposed  subcategory-specific 
test  requirement,  one  of  the  subcategory 
membm  for  which  there  are 
preliminary  svggestive  hazard  data,  and 
dierefare  »  cheraical-specxfic  test 


requirement  for  the  same  endpoint.  A 
criterion,  such  as  the  highest  production 
volume  among  the  subcategory  members 
subject  to  that  cbemical-speciftc 
requirement  could  be  used  to  select  the 
test  8ub«tar>ce  to  satisfy  also  the 
production  volume-triggered 
subcategory-  spedfic  requirement  for 
the  same  test.  This  approach  would 
decrease  the  amount  of  total  testing,  but 
does  not  consider  the  relative  ability  of 
a  specific  test  to  determine  an 
unreasonable  risk  of  injury  to  health.  It 
might  also  be  viewed  as  inequitable  by 
the  manufacturers  and  processors  of  the 
other  subcategory  members  subject  to 
the  test  on  a  chemical-specific  basis, 
who  would  not  receive  the  cost-sharing 
benefits  available  to  the  manufacturers 
and  processors  of  the  representative 
substance.  Other  approaches  are  also 
possible. 

Taking  these  considerations  into 
account  EPA  has  selected  proposed 
persons  required  to  test  Ksted  in  Table  4 
of  Unit  V.  of  this  preamble  in  the 
following  manner,  and  requests 
comment  upon  this  approach:  (a)  The 
manufacturers  and  processors  of 
glycidol  are  required  to  test  that 
substance;  (b)  all  manufacturers  and 
processors  of  all  substances  in  a  given 
subcatiegory  are  required  to  test  a 
representative  member  whenever 
mutagenidty  or  oncogenicity  test 
requirements  are  based  on  preliminary 
adverse  hazard  data  or  whenever 
testing  for  any  effect  is  triggered  by 
aimual  subcategory  production  volume; 
(c)  the  manufacturers  and  processors  of 
a  given  substance  are  required  to  test 
that  substance  for  effects  other  than 
oncogenicity  and  mutagenicity  when  the 
basis  for  the  testing  is  preliminary 
hazard  data. 

When  testing  proposed  for  a 
representative  substance  of  a 
subcategory  is  based  on  subcategory 
aggregate  annual  production  volume, 
and  there  are  also  preliminary  adverse 
hazard  data  for  one  or  more  substances 
within  the  subcategory  for  the  same 
effect  then  the  following  selection 
criteria  were  used: 

a.  If  testing  is  proposed  for  a 
substance  based  on  adverse  hazard 
information  aitd  that  substance  is  a 
member  of  a  subcategory  having  an 
annual  aggregate  production  volume  of 
10  million  pounds  or  greater,  then  the 
manufactarers  and  processors  of  all 
substances  witiiia  the  subcategory  are 
required  to  test  EPA  believes  that  this 
approach  will  equitabfy  distribute  the 
relatively  greater  testing  costs  incurred 
by  such  subcategories. 

b.  For  subchronic  toxidty  testing, 
which  has  a  somewhat  greater  relative 


ability  than  many  other  single  tests  to 
determine  nnreasonabte  ride  of  injury  to 
health,  for  subcategories  having  annual 
aggregate  production  vohimes  of  at  least 
1  million  but  lets  Uian  10  million  pounds, 
manufacturers  and  priKessors  of 
specific  substances  in  a  given 
subcategory  for  which  proposed 
chemical-spedfiG  testing  is  based  on 
adverse  prehminary  hazard  data  are 
required  to  test  the  specific  substances; 
manufacturers  and  processors  of  all  of 
the  substances  within  the  subcategory 
would  be  required  to  test  a  different 
representative  test  substance  to  satisfy 
the  subcategory  production  voltmfie- 
triggered  testing  requirement. 

c.  For  neurotoxicTty  testing,  for 
subcategories  having  annual  aggregate 
production  volumes  of  at  least  1  million 
but  less  than  10  million  pounds 
(triggering  a  subcategory  requirement 
for  subchronic  neurotoxicity  testmg 
only)  which  also  contain  one  or  more 
members  subject  to  both  acute  and 
subchronic  neurotoxidty  testing 
because  of  preliminary  hazard  data  for 
acute  and  subchronic  neurotoxicity, 
those  members  would  be  selected  as  the 
representative  test  substances  to  satisfy 
subcategory  volume-triggered  testing 
requirements  for  subchronic 
neurotoxidty.  The  subchronic  testing 
would  be  paid  for  by  all  manufacturers 
and  importers  of  all  stibstances  in  the 
given  subcategory.  However,  because 
acute  testing  would  not  be  automatically 
required  until  a  subcategory's  annual 
aggregate  production  volume  reached  or 
exceeded  10  miiliion  pounds,  the 
manufacturers  and  processors  of  those 
representative  test  substances  would  be 
required  to  conduct  the  additional  acute 
neurotoxidty  testing  based  on 
preliminary  hazard  data  demonstrating 
potential  acute  neurotoxicity. 

2.  Future  production  volume-triggered 
testing.  For  future  production  volume- 
triggered  testing  for  gljrcidol  or  for 
subcategories  under  TSCA  section 
4(a)(1)(B),  all  manufacturers  and 
processors  of  glyddol  or  of  each 
substance  in  the  subcategory  would  be 
required  to  test  a  representative  test 
substance.  EPA  believes  that  this 
proposed  selection  of  persons  required 
to  test  will  equitably  distribute  the 
testing  burden  while  ensuring  the 
development  of  test  data  adequate  for 
risk  assessment  purposes.  EPA  requests 
public  comment  on  this  approach. 

3.  General  testing  considerations. 
Because  TSCA  contain*  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  thie  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
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or  processors  who  are  subject  to  this 
rule  to  designate  one  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf 
TSCA  section  4(c)  provides  that  any 
person  required  to  test  may  apply  to 
EPA  for  an  exemption  from  the 
requirement 

Manufacturers  (including  importers) 
subject  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to  test  or 
an  exemption  application  within  30  days 
after  the  effective  date  of  the  final  test 
rule.  The  required  procedures  for 
submitting  such  letters  and  applications 
are  described  in  40  CFR  part  790. 

Processors  subject  to  this  rule,  unless 
they  are  also  manufacturers,  are  not 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing  unless  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  EPA 
expects  that  the  manufacturers  will  pass 
an  appropriate  portion  of  the  costs  of 
testing  on  to  processors  through  the 
pricing  of  their  products  or 
reimbursement  mechanisms.  If 
manufacturers  perform  all  the  required 
tests,  processors  will  be  granted 
conditional  exemptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  EPA  will  publish  a 
separate  notice  in  the  Federal  Register 
to  notify  processors  to  respond:  this 
procedure  is  described  in  40  CFR  part 
790. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  of  certain  substances 
subject  to  this  test  rule.  EPA  is 
interested  in  evaluating  the  effects 
attributable  to  these  substances 
themselves,  and  therefore,  has  specified 
relatively  pure  substances  for  testing. 

Manufacturers  and  processors  who 
are  subject  to  this  test  rule  must  comply 
with  the  test  rule  development  and 
exemption  procedures  in  40  CFR  part 
790  for  single-phase  rulemaking. 

E.  Reporting  Requirements 

1.  Under  TSCA  section  4,  EPA  is 
proposing  that  all  data  developed  under 
this  rule  be  reported  in  accordance  with 
its  TSCA  Good  Laboratory  Practice 
Standards  (GLPS),  which  appear  in  40 
CFR  part  792. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  EPA  is 
proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  as  presented  in  Tables  2 
and  3  of  Unit  V.A.  of  this  preamble  and 


in  the  sample  regulatory  language 
contained  in  this  preamble. 

As  presented  in  Tables  2  and  3  of  Unit 
V.A.,  the  proposed  reporting 
requirements  for  testing  triggered  by 
TSCA  section  8(a)  reports  are  calculated 
from  the  date  of  notification  by  EPA  of 
manufacturers/Importers  of  glycidol  or 
of  all  substances  in  a  given  subcategory 
that  testing  should  be  initiated,  tvith  two 
exceptions.  For  the  MVSL  or  MBSL  and 
the  heritable  translocation  cytogenetics 
test  in  the  mouse,  the  proposed  reporting 
requirements  are  calculated  from  the 
date  of  EPA's  notification  of 
manufacturers/importers  that  such 
testing  should  be  initiated. 

For  immediately  required  testing 
proposed  in  Unit  V.B.  of  this  preamble, 
the  time  periods  allowed  for  the 
proposed  reporting  requirements  are  the 
same  as  those  presented  in  Tables  2  and 
3  of  Unit  V.A.of  this  preamble,  except 
that  these  requirements  are  calculated 
from  the  effective  date  of  the  final  rule, 
with  two  exceptions.  Proposed  reporting 
requirements  for  the  MVSL  or  MBSL 
gene  mutation  test  and  the  heritable 
translocation  cytogenetics  test  in  the 
mouse  are  calculated  from  the  date  of 
EPA's  notification  of  the  test  spon8or(8) 
that  such  testing  should  be  initiated. 

TSCA  section  14(b)  governs  EPA's 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule, 
EPA  will  publish  a  notice  of  receipt  in 
the  Federal  Register  as  required  by 
section  4(d)  of  TSCA. 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  final  TSCA  section  4  rule  are  subject 
to  the  export  reporting  requirements  of 
section  12(b)  of  TSCA.  Regulations 
implementing  TSCA  section  12(b)  are 
found  in  40  CFR  part  707.  To  fulfill  the 
annual  export  notification  requirement 
and  for  the  purposes  of  this  rule  only, 
EPA  proposes  to  require  persons  to 
submit  one  notice  per  country  for  the 
first  manufacture  of  any  member  of  the 
category  of  glycidyls. 

2.  Under  TSCA  section  8,  EPA  is 
proposing  that  any  person  who 
manufactures  or  imports  any  of  the 
chemical  substances  currently 
comprising  the  chemical  category  of 
glycidyls  (publicly  identified  members  of 
which  are  listed  in  Unit  m.C.l.  of  this 
preamble),  or  any  chemical  substance 
falling  within  the  definition  of  this 
chemical  category  which  has 
subsequently  been  entered  into  either 
the  public  or  coiifidential  portion  of  the 
TSCA  Chemical  Substance  Inventory,  as 
of  the  effective  date  of  the  final  test  rule 
for  this  chemical  category  would  submit 
a  report  to  EPA  within  60  days  after  the 
conclusion  of  their  corporate  fiscal  year 


in  which  the  person  manufactured  or 
imported  any  of  these  substances. 

Any  person  who  manufactures  or 
imports  any  of  these  chemical 
substances  in  a  year  following  that  for 
which  an  initial  report  was  submitted 
would  be  required  to  submit  a  new 
report  within  60  days  of  the  conclusion 
of  that  corporate  fiscal  year. 

The  report  would  contain  the 
following  information: 

(a)  Company  name  and  address. 

(b)  Name,  address,  and  telephone 
number  of  the  principal  technical 
contact. 

(c)  The  identity  and  Chemical 
Abstracts  Service  registry  number  (CAS 
number)  of  each  substance 
manufactured  or  imported. 

(d)  The  quantity  (by  weight)  of  each 
substance  manufactured  or  imported 
during  the  latest  corporate  fiscal  year. 

If  this  report  is  submitted  within  the 
year  preceding  the  start  of  a  reporting 
period  under  the  Inventory  Update  Rule, 
the  submitter  would  not  be  required  to 
report  the  saibe  information  again  for 
that  reporting  period.  The  details  of  this 
exemption  are  set  forth  in  40  CFR  710.35. 

F.  Tentative  Regulatory  Language 

Because  this  rule  is  novel  in  many 
ways.  EPA  is  not  proposing  complete 
rule  language  at  this  time.  EPA  believes 
that  the  tests  and  reporting  requirements 
proposed  are  adequately  presented  in 
this  preamble  for  comment  EPA 
recognizes,  however,  that  there  may  be 
certain  aspects  of  the  proposal  that  are 
not  included  in  the  sample  regulatory 
text  For  example,  EPA's  proposal  to 
review  "new"  data  that  did  not  exist 
imtil  afier  the  effective  date  of  the  final 
rule  prior  to  notification  of  persons  that 
they  are  required  to  test  is  currently 
described  in  the  preamble.  If  adopted,  it 
would  be  added  to  the  regulatory  text  of 
the  final  nde. 

1.  The  following  is  representative 
proposed  language  for  reporting 
requirements: 

i  704ja  GfyckM  and  its  derivatrvea. 

(a)  Substances  for  which  reporting  is 
required.  The  chemical  substances  for 
which  reporting  is  required  under  this 
rule  consist  of  glyddol  and  its  ethers 
and  esters,  as  defined  in  §  799.xxxx  of 
this  chapter,  which  are  currently  listed 
on,  or  added  to,  the  public  or 
confidential  portions  of  the  TSCA 
Inventory  of  Chemical  Substances 
maintained  by  EPA  under  TSCA  section 
8(b)  at  any  time  after  (the  effective  date 
of  the  final  rule).  New  chetmcal 
substances  meeting  this  definition  shall 
also  be  subject  to  thtf  section  once 
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entered  into  the  TSCA  Inventory  of 
Chemical  Substances. 

(b)  Persons  who  must  report  The 
following  persons,  unless  exempt  as 
provided  in  §  704.5  of  this  chapter,  are 
subject  to  the  reporting  requirements  of 
this  rule;  a  person  may  be  required  to 
report  more  than  once  in  response  to 
this  rule. 

(1)  Initial  reporting.  Persons  who 
manufacture  or  import  any  substance 
identified  in  paragraph  (a)  of  this  section 
for  commercial  pnrposes  during  the 
person's  latest  complete  corporate  fiscal 
year  prior  to  (the  eflective  date  of  the 
final  rule)  are  required  to  report. 

(2]  Subsequent  reporting.  Persons  who 
manufacture  or  import  any  substance 
identified  in  paragraph  (a)  of  this  section 
for  commercial  purposes  after  (the 
effective  date  of  the  final  rule]  are 
required  to  report  The  persons 
iescribed  in  this  paragraph  (b](2) 
.nclude  persons  who  report  initially  in 
response  to  paragraph  (b](l)  of  this 
section  and  persons  who  commence  the 
manufacture  or  importation  of  any 
substance  identified  in  paragraph  (a)  of 
this  section  after  (the  elective  date  of 
the  final  rule). 

(c)  When  to  report — (1)  Initial 
reporting.  Persons  described  in 
paragraph  (bHl)  of  this  section  must 
submit  an  initial  report  within  60  days  of 
(the  effective  date  of  the  fmal  rule). 

(2)  Subsequent  reporting.  Persons 
described  in  paragraph  (b](2)  of  this 
section  must  submit  a  report  within  60 
days  of  the  completion  of  each  corporate 
fiscal  year  during  which  they 
manufacture  or  import  any  substance 
identified  in  paragraph  (a)  of  this 
section.  Persons  shall  submit  a  separate 
report  for  each  corporate  fiscal  year  in 
which  they  are  subject  to  this  section. 

(3)  Duplicative  reporting.  Persons 
reporting  under  this  section  are  exempt, 
pmrsuant  to  40  CFR  710.35,  from 
duplicative  reporting  for  the  Inventory 
Update  rule. 

(d)  What  information  to  report.  All 
persons  subject  to  this  section  shall 
report  the  following  information  to  EPA: 

(1)  Company  name  and  headquarters 
address. 

(2)  Name,  address,  and  telephone 
number  (including  area  code)  of  the 
company's  principal  technical  contacL 

(3)  The  chemical  name  and  Chemical 
Abstracts  Service  Registry  Number 
(CAS  number)  of  each  chemical 
substance  identified  in  paragraph  (a) 
manufactured  or  imported  during  the 
latest  complete  corporate  fiscal  year. 

(4)  The  quantity  (in  pounds)  of  each 
such  substance  manufactured  or 
imported  during  the  latest  complete 
corporate  fiscal  year. 


(e)  Where  to  send  reports.  Reports 
must  be  submitted  by  certified  mail  to 
the  United  States  Environmental 
Protection  Agency,  OTS  Document 
Receipt  Office,  401  M  St.,  SW.. 
Washington,  iX:  20460.  Attn:  Glycidol 
and  its  derivatives. 

2.  The  following  is  representative 
proposed  language  for  the  test  rule  for 
these  chemical  substances.  Upon  final 
promulgation,  the  test  rule  will  be  added 
to  part  799,  subpart  B. 

{  799.XXXX  GlyckM  and  its  derivatives. 

(a)  Scope  and  Purpose.  This  section 
requires  persons  who  manufacture, 
import,  or  process  members  of  the 
chemical  category  glycidol  and  its 
derivatives  ("glycidyls")  to  conduct 
health  effects  testing.  The  type  of  testing 
required  depends  in  part  upon  the 
aggregate  annual  production  volume  of 
the  subcategory  of  which  a  particular 
chemical  substance  is  a  member.  When 
the  annual  production  volume  of  a 
particular  subcategory  reaches  10 
million  pounds,  persons  who 
manufacture,  import,  or  process 
members  of  the  subcategory  will  be 
responsible  for  conducting 
comprehensive  testing  of  a 
representative  member  of  the 
subcategory.  When  the  aggregate  annual 
production  volume  of  a  particular 
subcategory  reaches  1  milhon  pounds 
but  is  less  than  10  million  pounds, 
persons  who  manufacture,  import,  or 
process  members  of  the  subcategory  will 
be  responsible  for  conducting  screening 
testing  of  a  representative  member  of 
the  subcategory.  Further,  this  section 
specifies  additional  health  effects 
testing  for  certain  members  of  the 
category  of  glycidyls  as  specified  in  this 
section. 

(b)  Definitions.  The  definitions  in 
section  3  of  TSCA  and  the  definitions  of 
§  790.3  of  this  chapter  also  apply  to  this 
sectioa 

(1)  Glycidol  and  its  derivatives,  also 
referred  to  as  "glyddyls,"  refers  to 
chemical  substances  of  the  general 
formula: 


A 


R-O-CH2CH     CH2 


Where  R  is  a  hydrogen  atom  or  any 
alkyl.  aryl,  or  acyl  group.  R  is 
unrestricted  as  to  the  number  and  t3rpe 
of  substituents  it  may  carry. 

(2)  Comprehensive  subcategory 
testing  refers  to  testing  of  one  chemical 
substance  within  a  chemical 


subcategory  whose  aggregate  annual 
production  equals  r  exceeds  10  million 
pounds.  The  testing  to  be  conducted  is 
testing  according  to  the  following 
guidelines  included  in  part  798  of  this 
chapter,  with  certain  modifications  as 
included  in  paragraph  (g)  of  this  section: 

(i)  Oncogenicity,  S  S  798.3300  and 
798.2650. 

(ii)  Developmental  Toxicity. 
§  798.4900. 

(iii)  Reproductive  Toxicity.  9  798.4700. 

(iv)  Acute  Neurotoxicity,  i  i  798.6050 
and  798.8200. 

(v)  Subchronic  neurotoxicity. 
§  §  798.6050.  798.6200,  798.6400. 

(vi)  Mutagenicity  §  \  79&52e5, 
798.5300,  798.5275,  79a5200  or  79a5195. 
798.5375,  798.5385,  798.5450.  79a5480. 

(3)  Screening  subcategory  testing 
refers  to  testing  of  one  chemical 
substance  within  a  chemical  category 
whose  aggregate  annual  production 
equals  or  exceeds  1  million  pounds  but 
is  less  than  10  million  pounds.  The 
testing  to  be  conducted  is  testing 
according  to  the  following  guidelines 
included  in  part  798  of  this  chapter,  with 
certain  modifications  as  included  in 
paragraph  (h)  of  this  section: 

(i)  Subchronic  toxicity  §  798.2650. 

(ii)  Developmental  toxicity  screen 
§  798.4420.  • 

(iii)  Mutagenicity  screen  \  %  798.5265. 
798.5300,  796.5375,  798.5385. 

(iv)  Subchronic  neurotoxicity  screen 
§  S  798.605a  798.6400,  798.6200 

(4)  Health  effect-specific  subcategory 
testing  refers  to  mutagenicity  testing  of 
one  chemical  substance,  within  a 
chemical  subcategory  having  an  annual 
aggregate  production  volume  of  less 
than  10  million  pounds,  for  which  testing 
is  based  on  preliminary  hazard 
information.  The  mutagenicity  testing  to 
be  conducted  is  testing  according  to  the 
following  guidelines  included  in  part  798 
of  this  chapter,  with  certain 
modifications  as  included  in  paragraph 
(i)  of  this  section: 

(i)  Mutagenicity  S  §  798.5265,  798.5300. 
793.5275,  798.5200  or  796.5195.  798.5375, ' 
798.5385.  798.5450.  and  798.5480. 

(ii)  [Reserved] 

(5)  Health  effect-specific  testing  for 
specific  substances  refers  to  testing  of 
specific  chemical  substances  for 
neurotoxicity,  reproductive  and  fertility 
effects,  or  subchronic  toxicity.  The 
testing  to  be  conducted  is  testing 
according  to  the  following  guidehnes 
included  in  part  798  of  this  chapter,  with 
certain  modifications  as  included  in 
paragraph  (j)  of  this  section: 

(i)  Acute  neurotoxicity  \  S  796.6050 
and  798.6200. 

(ii)  Subchronic  neurotoxicity 
§  %  79&6050,  79ae20a  796.6400. 
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(iii)  Reproductive  toxicity  1798.4700. 
(<v)  Subchronic  toxicity  S  798.2650. 

(c)  Chemical  substances  subject  to 
testing.  (1|  This  section  applies  to  any 
chemical  substance  within  the  category 
"glycidol  and  its  derivatives."  The 
chemical  substances  in  this  category 
iisted  on  the  TSCA  section  8(b)  public 
inventory  are  identified  in  this 
paragraph.  (Glycidol  and  a  list  of  all 
other  substances  meeting  the  definitions 
of  the  substances  contained  in  the  21 
subcategories  of  its  derivatives  at  the 
time  of  this  proposed  rule  are  identified 
in  a  table  in  Unit  III.Cl.  of  this 
preamble.  For  the  final  test  rule,  the  list 
will  be  inchided  in  the  codified  text). 

(2)  This  section  also  applies  to  any 
new  chemical  sobstanoe  within  the 
category  of  "glycidol  and  its 
derivatives."  However,  persons  subject 
to  this  section  by  virtue  of  their 
intention  to  manufacture  or  import  a 
new  chemical  substance  in  the  category 
of  glycidol  and  its  derivatives"  are  not 
required  to  comply  with  this  section 
prior  to  submitting  a  premanufacture 
notification  (PMN)  under  TSCA  section 
5(a)  for  such  substance.  However,  they 
must  comply  with  this  section  once  the 
substance  is  added  to  the  TSCA  section 
8(b)  Inventory. 

(d)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data — 
(1)  Production  volume-triggered 
testing — (i)  Comprehensive  subcategory 
testing.  (A)  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  all 
persons  who  manufacture  (including 
import)  or  process  or  intend  to 
manufacture  or  process  glycidol,  or  any 
member  or  any  combination  of  members 
of  a  subcategory  of  the  category  glycidol 
and  its  derivatives  as  listed  in 
paragraph  (c)  of  this  section  that  attains 
an  annual  aggregate  production  volume 
of  at  least  10  million  pounds,  as 
described  in  paragraph  (d)(l)(i)(B)  of 
this  section  or  as  determined  by  EPA 
pursuant  to  paragraph  (dHl)(iii)  of  this 
section  from  TSCA  section  8(a]  reports 
submitted  pursuant  to  i  704.XX  of  this 
chapter,  from  the  effective  date  of  this 
section  to  the  end  of  the  reimbursement 
period,  shall  submit  letters  of  intent  to 
test,  submit  study  plans,  conduct  tests. 


and  submit  data,  or  submit  exem{4ion 
applications,  as  described  in  this 
section,  subpart  A  of  this  part,  and  parts 
790  and  792  of  this  chapter  for  single- 
phase  rulemaking. 

(B)  EPA  has  determined  that 
Subcategory  VI-A  as  identified  in 
paragraph  (c)  of  this  section  has  met  the 
annual  aggregate  production  volume 
trigger  of  10  million  pounds  and  is 
therefore  subject  to  comprehensive 
subcategory  testing  in  accordance  with 
this  section. 

(ii)  Screening  subcategory  testing.  (A) 
All  persons  who  manufacture  (including 
import)  or  process  or  intend  to 
manufacture  or  process  glycidol,  or  any 
member  or  any  combination  of  members 
of  a  subcategory  of  the  category  glycidol 
and  its  derivetires  as  hsted  in 
paragraph  (c)  of  this  section  that  attains 
an  annual  aggregate  production  volume 
of  at  least  1  million  pounds,  but  less 
than  10  million  pounds,  as  described  in 
paragraph  (d)(l)(ii)(B)  or  as  determined 
by  EPA  pursuant  to  paragraph  (d)(l)(iii) 
of  this  section  from  TSCA  section  8(a) 
reports  submitted  pursuant  to  S  704.XX 
of  this  chapter,  from  the  effective  date  of 
this  section  to  the  end  of  the 
reimbursement  period,  shall  submit 
letters  of  intent  to  test,  submit  study 
plans,  conduct  tests,  and  submit  data,  or 
submit  exemption  applications,  as 
described  in  this  section,  subpart  A  of 
this  part,  and  parts  790  and  792  of  this 
chapter  for  single-phase  rulemaking. 

(B)  EPA  has  determined  that 
Subcategories  1-A,  I-C  U-A,  III-A.  IV- 
A,  V-B.  VII-A,  and  VU-B  as  identified 
in  paragraph  (c)  of  this  section  have  met 
the  annual  aggregate  production  volume 
trigger  of  1  million  pounds,  but  less  than 
10  million  pounds,  and  are  therefore 
subject  to  screening  subcategory  testing 
in  accordance  with  this  section. 

(iii)  Future  testing.  (A)  EPA  will  notify 
all  persons  required  to  conduct  testing 
pursuant  to  paragraphs  (d)(l)(i)  and 
(dHl)(ii)  of  this  section  by  certified  letter 
or  Federal  Register  notice  that  the 
annual  production  volume  of  glycidol  or 
a  specific  subcategory  has  reached 
either  1  or  10  million  pounds,  as 
applicable,  and  that  testing  shall  be 
initiated  pursuant  to  this  section  using 


an  EPA-spedfied  representative  test 
substance 

(B)  Subcategories  of  glycidol 
derivatives  that  become  subject  to  this 
section  under  this  paragraph  shall  be 
added  to  paragraph  (d](l)(i)(B)  or 
(d)(l)(ii)(B)  and  paragraphs  (e)  and  (f)  of 
this  section  on  a  yearly  basis  by  Federal 
Register  notice. 

(C)  Persons  who  manufacture,  import, 
or  process  these  substances  only  as  an 
impurity  are  not  subject  to  these 
requirements. 

(2)  Health  effect-specific  subcategory 
mutagenicity  testing,  (i)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  all  persons  who  manufacture 
(including  impart)  or  process  or  intend 
to  manufacture  or  process  any  member, 
or  any  combination  of  members  of  the 
following  subcategories  of  the  category 
glycidol  and  its  derivatives  as  identified 
in  paragraph  (c)  of  this  section,  from  the 
effective  date  of  this  section  to  the  end 
of  the  reimbursement  period,  shall 
submit  letters  of  intent  to  test  submit 
study  plans,  conduct  tests,  and  submit 
data,  or  submit  exemption  applications, 
as  described  in  this  section,  subpart  A 
of  this  part,  and  parts  790  and  792  of  this 
chapter  for  single-phase  rulemaking: 
glycidol  and  Subcategories  1-A,  I-C,  I-D, 
II-A,  III-A,  IV-A,  V-A,  VI-A,  Vl-C,  VH- 
B,  and  VU-C. 

(ii)  Persons  who  manufacture,  import, 
or  process  these  substances  only  as  an 
impurity  are  not  subject  to  these 
requirements. 

(3)  Health  effect-specific  testing  for 
specific  substances,  (i)  AH  persons  who 
manufacture  (including  import)  or 
process  or  intend  to  manufacture  or 
process  glycidol  or  any  of  the  following 
members  of  the  category  glycidol  and  its 
derivatives,  from  the  effective  date  of 
this  section  to  the  end  of  the 
reimbursement  period,  shall  submit 
letters  of  intent  to  test  submit  study 
plans,  conduct  tests,  and  submit  data,  or 
submit  exemption  applications,  as 
described  in  this  section,  subpart  A  of 
this  part,  and  parts  790  and  792  of  this 
chapter  for  single-phase  rulemaking.  The 
substances  for  which  persons  are 
subject  to  testing  under  this  paragraph 
are  as  follows: 


Table  1  .—Substances  Subject  to  Health  Effects  Testing 


Testing  En<)po«nt 


Owmical  Substance 


CAS  No. 


Subchronic  ToxWIy.. 


Neurotoxicity.. 


ff-butyl  glyodyl  eSwr 
alkyl  (Ci-Cm)  glycidyl  ethar 
1 .4-t)ut&ndediol  diglycidyl  ether 
ttkyl  {C,.-C,i)  glycidyl  ether 
gtycidyt  methacrylate 
wooperwyl  gtyoel  digtyctdyl  ether 

glyctdol 

n-botyl  glyckJyl  ettier 


2426-06-6 

eseo».9s-i 

J42S-7S-8 

680B1-S4-5 

106-01-2 

17557-23-2 

556-52-5 

2426-06-6 
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Table  1  .—Substances  Subject  to  Health  Effects  Testing— Continued 


letting  EndpoM 

Chemical  SubMuKe 

CASNO. 

Roorocfc»ct»v«  and  Fertility  EHeets 

•ily)  glycidyt  ether 

3-(tnmethoxysi<y1)pcopy1  glycidyl  ether 
phenyl  gfycictyf  ether 
o-cresyt  glycKtyt  ether 
1.44>ot«nediol  *g»ycidy1  ether 

gtycidol 

/vbutyl  glycKlyl  ether 

•Hcyl  (C-C,o)  gtyodyt  ether. 

ally  gtycKlyt  ether 

3-<tnfnethoxy8ilyi)propyl  glyeidyl  ether 

pherryt  glycitfyl  ether 

1 ■ 

106-92-3 
2530-83-8 

122-60-1 

2210-79-9 

'    2425-79-« 

556-52-5 

2426  08-6 

68609-96-1 

106-92-3 
2530-63-« 

122-60-1 

(ii)  Persons  who  manufacture,  import, 
or  process  these  substances  only  as  an 
impurity  are  not  subject  to  these 
requirements. 


(e)  Test  substances — (1) 
Comprehensive  subcategory  testing.  The 
following  representative  test  substances, 
identified  by  chemical  name,  Chemical 
Abstracts  Service  Registry  Number 


I 

(CAS  No.),  and  subcategory,  as 
identified  in  paragraph  (c)  of  this 
section,  shall  be  tested  in  accordance 
with  this  section: 


Table  2.— Substances  Subject  to  Comprehensive  Subcategory  Testing 


Tett  Substance 


Biaphenoi  A  digtycidyl  attier.. 


CAS  No. 


1675-54-3 


Sub- 

cctagory 


Vl-A 


(2)  Screening  subcategory  testing.  The  following  representative  test  substances,  identified  by  chemical  name.  Chemical 
Abstracts  Service  Registry  Number  (CAS  No.),  and  subcategory,  as  identified  in  paragraph  (c)  of  this  section,  shall  be  tested 
in  accordance  with  this  section: 

Table  3.— Substances  Subject  to  Screening  Subcategory  Testing 


Test  Substance 


tvtxityt  glyeidyl  ether „ 

tert-butyl  giycidyl  etfier 

ally*  glyadyl  ether „ _ 

alkyi  (Ci-Ci.)  gtycidyi  ether 

3-(trimethoxy3ily<)  propyl  glyodyl  ether 

<^cre8y^  giycidyl  ether 

phenyl  giycidyl  ether 

1 ,2.3-propanetnyl  ester  of  12-  (oxirany<methoxy>-  9-octadecerK9ic  add. 

giycidyl  ester  o«  neodecanotc  aad. 

gtycidyl  methacrytate _ , 

glycxlyl  acrytate '.. 


CAS  No. 


2426-06-6 

7665-72-7 

106-92-3 

68609-97-2 

2530-83-8 

2210-79-9 

122-60-1 

74398-71-3 

26761-45-5 

106-91 -2 

106-90-1 


Sub- 
category 


l-A 

l-A 

l-C 

ll-A 

lll-A 

IV-A 

IV-A 

V-8 

Vll-A 

Vll-S 

Vll-B 


(3)  Selection  criteria  used  by  EPA  for 
selection  of  representative  test 
substances  for  testing  shared  by  all 
manufacturers,  importers,  and 
processors  of  a  subcategory — (i) 
Mutagenicity  and  oncogenicity.  For 
mutagenicity  and  oncogenicity  testing 
triggered  by  future  production  volume. 
EPA  will  consider  mutagenicity  and 
oncogenicity  test  data  on  subcategory 
members  and  structural  analogues,  in 
addition  to  production  volume  and 


exposure  data,  in  selecting  the  test 
substance. 

(ii)  Other  health  effects.  For 
subcategory  testing  for  all  health  effects 
other  than  mutagenicity  and 
oncogenicity  triggered  by  future 
production  volume,  EPA  will  determine 
from  TSCA  section  8(a)  reports 
submitted  pursuant  to  S  704.XX  of  this 
chapter  the  substance  having  the  largest 
production  (including  importation) 
volume  and  specify  that  subcategory 
member  as  the  representative  test 


substance,  unless  available  exposure 
information  indicates  that  a  different 
substance  has  a  higher  human  exposure 
potential. 

(4)  Health  effect-specific  subcategory 
mutagenicity  testing.  The  following 
representative  substances,  identified  by 
chemical  name.  Chemical  Abstracts 
Service  Registry  Number  (CAS.  No.), 
and  subcategory,  as  identified  in 
paragraph  (c)  of  this  section,  shall  be 
tested  in  accordance  with  this  section: 
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Table  4.— Substances  Subject  to  Mutagenicity  Testing 


Test  Substance 


CAS  No 


Sub- 
catagoqr 


glycidol ~. 

Mxityl  glyoidyl  ether 

aliyl  giycidyl  ether.. _... 

2^thylti8K^  ON'^'^V  ether »»..«, 

alkyl  (Cii-Ci«)  glytsdyl  ether 

3-(lrim«th0Kyailyl)  propyl  giycidyl  ether 

oo«eyl  glyddyl  ether „ 

1 .4-bulanedk>l  diglycidyl  ether 

4-<diBVcidylawino>p*>enyl  tlycidyi  ether ..._ 

giydd^  acrytate _ _ 

diglycidyt  eater  of  hexahydrophthatic  add . 


556-52-5 

2426-0»-« 

106-92-3 

2461 -15-« 

«n09-97-2 

2530-83-6 

2M0-79-9 

2425-79-8 

S026-74-4 

106-90-1 

S483-45-6 


Nona 

\-A 

l-C 

i-0 

H-A 

in-A 

IV-A 

V-A 

Vl-C 

Vll-B 

vu-c 


(5)  Purity  of  the  representative  test 
substances.  All  test  substances  shall  be 
of  at  least  98  percent  purity  and  exhibit 
a  molecular  weight  that  indicates  ■ 
monomeric  state. 

(f)  Required  testing — (1) 
Comprehensive  subcategory  testing 
(annual  aggregate  subcategory 
production  volume  equal  to  or  greater 
than  10  million  pounds),  (i)  The 
representative  test  substance  in 
subcategory  VI-A,  identified  in 
paragraph  (eXl)  of  this  section,  shall  be 
tested  for  oncogenicity,  subchronic 
toxicity,  acute  and  subchronic 
neupotoxidty,  developmental  toxicity, 
reproductive  toxicity  and  mutagenicity, 
pursuant  to  paragraph  (g)  of  this  section. 

(ii)  (Reserved] 

(2)  Screening  subcategory  testing 
(annual  aggregate  subcategory 
production  volume  equal  to  or  greater 
than  1  million  pounds,  but  less  than  10 
million  pounds),  (i)  The  first 
repi«8entative  test  substance  in 
subcategory  I-A,  identified  as  n-butyl 
giycidyl  ether  in  paragraph  (e)(2)  of  this 
section,  shall  be  tested  for  8ut>chronic 
neurotoxicity  and  developmental 
toxicity  pursuairt  to  paragraph  (h)  of  this 
section.  The  second  representative  test 
substance  in  subcategory  I-A,  identified 
as  tert-butyl  giycidyl  ether  in  paragraph 
(e)(2)  of  this  section,  shall  be  tested  for 
subchronic  toxicity  pursuant  to 
paragraph  (h)  of  diis  section. 

(ii)  The  representative  test  substance 
in  subcategory  I-C.  identified  in 
paragraph  (e)(2)  of  this  section,  shall  be 
tested  for  subchronic  toxicity, 
subchr»nic  neurotoKidty,  and 
developmental  toxicity  pursuant  to 
paragraph  (h)  of  this  section. 

(iii)  The  representative  test  substance 
in  subcategory  Il-A,  identified  in 
paragraph  (e)(2)  of  this  section,  shall  be 


tested  for  subchronic  toxicity, 
subchronic  neurotoxicity,  and 
developmental  toxicity  pursuant  to 
paragraph  (h)  of  this  section. 

(iv)  The  representative  test  substance 
in  subcategory  m-A.  identified  m 
paragraph  (el(2)  of  this  section,  shall  be 
tested  for  subchronic  toxicity, 
subchronic  neurotoxicity,  and 
developmental  toxicity  pursuant  to 
paragraph  (h)  of  this  section. 

(v)  The  first  representative  test 
substance  in  subcategory  IV-A. 
identified  as  £>-cresyl  giycidyl  ether  in 
paragraph  (eX2)  of  this  section,  shall  be 
tested  for  subchronic  toxicity, 
subchronic  neurotoxicity,  and 
developmental  toxicity,  pursuant  to 
paragraph  (h)  of  this  section.  The  second 
representative  test  substance  in 
subcategory  IV-A.  identified  as  phenyl 
giycidyl  ether  in  paragraph  (e)(2)  of  this 
section,  shall  be  tested  for  subchronic 
neurotoxicity,  pursuant  to  paragraph  (h) 
of  this  section. 

(vi)  The  representative  test  substance 
in  subcategory  V-B,  identified  in 
paragra(rfi  (e)(2)  of  this  section,  shall  be 
tested  for  subchronic  toxicity, 
subchronic  neurotoxicity,  developmeatal 
toxicity,  and  mutagenicity  pursuant  to 
paragraph  (h)  of  this  section. 

(vii)  The  representative  test  substance 
in  subcategory  VII-A,  identified  in 
paragraph  (eK2)  of  this  section,  shall  be 
tested  for  subchronic  toxicity, 
subchronic  neurotoxicity,  developmental 
toxicity,  and  mutagenicity  pursuant  to 
paragraph  (h)  of  this  section. 

(viii)  Reserved. 

(ix)  The  first  representative  test 
substance  in  st^ategory  VU-E 
identified  as  giycidyl  methacrylate  in 
paragraph  (e)(2]  of  this  section,  shall  be 
tested  for  subdironic  neurotoxicity  and 
developmental  toxicity  pursuant  to 


paragraph  (h)  of  this  section.  The  second 
representative  test  substance  in 
subcategory  VIl-B.  identified  as  giycidyl 
acrylate  in  paragraph  (e)(2)  of  this 
section,  shall  be  tested  for  subchronic 
toxicity  pursuant  to  paragraph  (h)  of  this 
section. 

(3)  Health  effects-specific  testing-4S\ 
Mutagenicity.  (A)  Glycidol  (CAS  Na 
556-52-^)  shall  be  tested  for 
mutagenicity  according  to  paragraph  (i) 
of  this  section  except  that  paragraphs 
(i)(l)(i)(A),  (iKlKi)(B).  {i)(l)(i)(C), 
(i)(2KiMA).  and  (JK^KiKB)  of  thU  sectron 
shall  not  apply. 

(B)  The  representative  test  substance 
in  subcategory  i-A.  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(lKi)(A).  (i)(lXi)(B). 
(iK2)(iKA).  and  (iK2H>)(B)  of  this  section 
shall  not  apply. 

(C)  The  representative  test  substance 
in  siibcategory  I-C.  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(l)(i)(A).  (i)(l)(i)(B). 
(i)(l)(>)(C).  (i)(2)(i)(A).  and  (i)(2)(i)(B)  of 
this  section  shall  not  apply. 

(D)  The  representative  test  substance 
in  subcategory  I-D,  identified  in 
paragraph  (eK4)  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraph  (i)(lKiHA)  of  this  section 
shall  not  apply. 

(E)  The  representative  test  substance 
in  subcategory  U-A,  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  nnitagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(2)(i)(C)  and  (i)(2)(i)(D)  of 
this  section  shall  not  apply. 
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(F)  The  representative  test  substance 
in  subcategory  III-A.  identified  in 
paragraph  (e]i4]  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (iJ(l){i)(A)  and  {i)(ll(i)(B)  of 
this  section  shall  not  apply. 

(G)  The  representative  test  substance 
in  subcategory  IV-A,  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(l)(i)(A).  (i)(l)(i](B),  and 
(i)(2)(i)  of  this  section  shall  not  apply. 

(H)  The  representative  test  substance 
in  subcategory  V-A,  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(l)(i)(A),  (i)(l)(i)(B), 
(i)(l)(i)(C).  (i)(2)(i)(A).  and  (i)(2)(i)(B)  of 
this  section  shall  not  apply. 

(I)  The  representative  test  substance 
in  subcategory  VI-C,  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(l)(i)(A),  (i)(l)(i)(B), 
(i)(l);i)(C),  (i)(2)(i)(A),  and  (i)(2)(i)(B) 
shall  not  apply. 

(J)  The  representative  test  substance 
in  subcategory  VII-B,  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  mutageniuty  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(1)(i)(A).(i)(l)(i)(B). 
(i)(2)(i)(A),  and  (i)(2)(i)(B)  of  this  section 
shall  not  apply. 

(K)  The  representative  test  substance 
in  subcategory  Vll-C,  identified  in 
paragraph  (e)(4)  of  this  section,  shall  be 
tested  for  mutagenicity  according  to 
paragraph  (i)  of  this  section  except  that 
paragraphs  (i)(l)(i)(A),  (i)(l)(i)(B). 
(i)(2)(i)(A).  and  (i)(2)(i)(B)  of  this  section 
shall  not  apply. 

(ii)  Subchronic  toxicity.  The  chemical 
substances  identified  in  paragraph 
(d)(3](i)  of  this  section  shall  be  tested  for 
subchronic  toxicity  in  accordance  with 
paragraph  (j)  of  this  section. 

(iii)  Reproductive  and  fertility  effects. 
The  chemical  substances  identified  in 
paragraph  (d](3)(i)  of  this  section  shall 
be  tested  for  reproductive  and  fertility 
effects  in  accordance  with  paragraph  (j) 
of  this  section. 

(iv)  Neurotoxic  effects.  (A)  Clycidol 
(CAS  No.  556-52-5)  shall  be  tested  for 
neurotoxic  ejects  according  to 
paragraph  (j)  of  this  section. 

(B)  n-Butyl  glycidyl  ether  (CAS  No. 
2426-08-6)  shall  be  tested  for  neurotoxic 
effects  according  to  paragraph  (k)  of  this 
section  except  for  the  subchronic  testing 
pursuant  to  paragraphs  (i)(3)(i)(A). 
(j)(3)(i)(B).  and  (i)(3)(i)(C)  of  this  section. 

(C)  Allyl  glycidyl  ether  (CAS  No.  106- 
92-3)  shall  be  tested  for  neurotoxic 


effects  according  to  paragraph  (j)  of  this 
section,  except  for  the  subchronic 
testing  pursuant  to  paragraphs 
(i)(3)(i)(A),  (j)(3)(i)(B),  and  (i)(3)(i)(C)  of 
this  section. 

(D)  3-(Trimethoxysilyl)propyl  glycidyl 
ether  (CAS  No.2530-«3-«)  shall  be  tested 
for  neurotoxic  effects  according  to 
paragraph  (j)  of  this  section  except  for 
the  subchronic  testing  pursuant  to 
paragraphs  (j)(3)(i){A).  (j)(3)(i){B).  and 
(j)(3)(i)(C)  of  this  section. 

(E)  Phenyl  glycidyl  ether  (CAS  No. 
122-60-1)  shall  be  tested  for  neurotoxic 
effects  according  to  paragraph  (j)  of  this 
section  except  for  the  subchronic  testing 
pursuant  to  paragraphs  (i)(3)(i)(A). 
(i)(3)(i)(B).  and  (j)(3)(i)(C)  of  this  section. 

(F)  o-Cresyl  glycidyl  ether  (CAS  No. 
2210-79-9)  shall  be  tested  for  neurotoxic 
effects  according  to  paragraph  (j)  of  this 
section  except  for  the  subchronic  testing 
pursuant  to  paragraphs  (j)(3)(i)(A), 
(j)(3)(i)(B).  and  (j)(3)(i)(C)  of  this  section. 

(G)  1.4-Butanediol  diglycidyl  ether 
(CAS  No.  2425-79-8)  shall  be  tested  for 
neurotoxic  effects  according  to 
paragraph  (j)  of  this  section. 

(g)  Test  standards  and  reporting 
requirements  for  comprehensive 
subcategory  testing — (1)  Oncogenicity — 
(i)  Required  testing.  (A)  When  required 
under  paragraph  (d)(l)(i],  an 
oncogenicity  test  shall  be  conducted 
with  the  substan.;e  identified  in 
paragraph  (e)ll)  or  (e)(3)  in  accordance 
with  S  798.3300  of  this  chapter  except  for 
the  provisions  of  paragraphs  (b)(l)(i) 
and  (b)(6)(i)  of  }  798.3300. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[1]  Animal  selection.  Tests  shall  be 
conducted  in  both  rats  and  mice. 

[2]  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  The 
oncogenicity  test  required  under 
paragraph  (g)(1)  of  this  section  shall  be 
completed  and  a  final  report  submitted 
to  EPA  within  53  months  after  the 
effective  date  of  this  section  or  after  the 
date  of  EPA's  notification  of 
manufacturers  pursuant  to  paragraph 
(d)(1)(iii)  of  this  section. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-monfh  intervals 
beginning  6  months  after  the  effective 
date  of  this  section  or  after  EPA's 
notification  of  manufacturers  pursuant 
to  paragraph  (d)(l)(iii)  of  this  section, 
until  the  final  report  is  submitted  to 
EPA. 

(2)  Subchronic  oral  toxicity — (i) 
Required  testing.  (A)  When  required 
under  paragraph  (d)(l)(i)  of  this  section, 
subchronic  oral  toxicity  testing  shall  be 
conducted  with  the  test  substance 
identified  in  paragraph  (e)(1)  or  (e)(3)  of 


this  section  in  accordance  with 
S  798.2650  of  this  chapter  except  for 
paragraphs  (e)(l)(i)  and  (e)(7)(i)  of 
S  798.2650. 

(B)  For  the  purpose  of  this  section  the 
following  provisions  also  apply: 

(1)  Animal  selection.  Testing  shall  be 
conducted  in  both  rats  and  mice. 

(2)  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  The 
subchronic  oral  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  after  the 
effective  date  of  this  section  or  within  12 
months  after  EPA's  notification  of  the 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  for  the  oral  subchronic 
toxicity  test  6  months  after  the  effective 
date  of  this  section  or  6  months  after 
EPA's  notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(3)  Mutagenic  effects— gene 
mutation — (i)  Required  testing.  (A) 
When  required  under  paragraph  (d)(l)(i) 
of  this  section,  a  test  for  gene  mutation 
in  Salmonella  typhimurium  (Ames  test) 
shall  be  conducted  with  the  test 
substance  identified  in  paragraph  (e)(1) 
or  (e)(3)  of  this  section  in  accordance 
with  S  798.5265  of  this  chapter. 

(B)(1)  If  a  test  substance  produces  a 
negative  result  in  the  assay  conducted 
pursuant  to  paragraph  (g)(3)(i)(A)  of  this 
section,  a  test  for  detection  of  gene 
mutation  in  somatic  cells  in  culture  shall 
be  conducted  with  that  test  substance  in 
accordance  with  {  798.5300  except  for 
paragraph  (d)(3){i)  of  i  798.5300. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(i)  Cell  line  selection.  L5178Y  mouse 
lymphoma  cells  shall  be  used  for  the 
test. 

(ii)  Locus  to  be  examined.  Mutations 
shall  be  measured  at  the  thymidine 
kinase  locus. 

(C)(1)  If  a  test  substance  produces  a 
positive  or  equivocal  result  in  the  assay 
conducted  pursuant  to  paragraph 
(g)(3)(i)(A)  or  in  the  assay  conducted 
pursuant  to  paragraph  (g)(3)(i)(B)(;)  of 
this  section,  a  sex-linked  recessive 
lethal  test  in  Drosophila  melanogaster 
shall  be  conducted  with  that  test 
substance  in  accordance  with  S  798.5275 
of  this  chapter,  except  for  the  provisions 
of  paragraph  (d)(5)(iii)  of  S  798.5275. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(i)  Route  of  administration.  Exposure 
to  the  test  substance  shall  be  by  the  oral 
route. 

(ii)  (Reserved] 
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(D)(/)  A  test  substance  shall  be  tested 
in  either  the  mouse  visible  specific  locus 
assay  (MVSL)  or  the  mouse  biochemical 
specific  locus  assay  (MBSL),  if  that  test 
substance  exhibits  a  positive  test  result 
in  the  sex-linked  recessive  lethal  assay 
conducted  pursuant  to  paragraph 
{g)(3)(i)(C)(7)  of  this  section,  and  if,  after 
a  review,  EPA  issues  a  Federal  Register 
notice  or  sends  a  certified  letter  to  the 
test  sponsor  specifying  that  the  testing 
shall  be  initiated.  The  MVSL  and  MBSL 
shall  be  conducted  in  accordance  with 
S  798.5200  of  this  chapter,  except  for  the 
provisions  of  paragraph  (d)(5)(iii)  of 
9  798.5200  or  with  {  798.5195  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (d)(5)(iii)  of  S  798.5195, 
respectively. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  shall  also  apply: 

(i)  Route  of  administration.  The  test 
substance  shall  be  administered  to  the 
test  animals  orally  by  gavage. 

(ii)  (Reserved) 

(ii)  Reporting  requirements.  (A)(7)  The 
Ames  test  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  6 
months  after  the  effective  date  of  this 
section  or  after  the  date  of  EPA's 
notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(2)  If  required,  the  somatic  cells  in 
culture  assay  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  10 
months  after  the  effective  date  of  this 
section  or  after  the  date  of  EPA's 
notification  of  manufacturers  pursuant 
to  paragraph  (d)(l)(iii)  of  this  section. 
An  interim  progress  report  shall  be 
submitted  within  6  months  after  the 
effective  date  of  this  section  or  after  the 
date  of  EPA's  notification  of 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section. 

(3)  If  required,  the  Drosophila  sex- 
linked  recessive  lethal  assay  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  22  months  after  the 
effective  date  of  this  section  or  after  the 
date  of  EPA's  notification  of 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section.  If  required,  an 
interim  progress  report  shall  be 
submitted  within  16  months  after  the 
effective  date  of  this  section  or  after  the 
date  of  EPA's  notification  of 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section. 

(4)  If  required,  the  MVSL  or  the  MBSL 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  51  months  of 
the  date  of  EPA's  notification  of  the  test 
sponsor  by  certified  letter  or  Federal 
Register  notice  under  paragraph 
(8)(3)(i)(D)(7)  of  this  section  that  testing 
shall  be  initiated.  Interim  progress 
reports  for  the  MVSL  or  MBSL  if 


required,  shall  be  submitted  to  EPA  at  6- 
month  intervals,  beginning  6  months 
after  EPA's  notification  of  the  test 
sponsor  that  testing  shall  be  initiated, 
until  the  applicable  final  report  is 
submitted  to  EPA. 

(4)  Mutagenic  effects — chromosomal 
aberration— {\)  Required  testing.  (A)(2) 
When  required  under  paragraph 
(d)(l](i),  an  in  vitro  mammalian 
cytogenetics  test  shall  be  conducted 
with  the  test  substance  identified  in 
paragraph  (e)(1)  or  (e)(3)  of  this  section 
in  accordance  with  {  798.5375  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (d)(3)  of  S  7g&5375. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(/]  Cell  line.  Chinese  hamster  ovary 
cells  shall  be  used  for  the  assay. 

(ii)  [Reserved] 

(B)(7)  If  a  test  substance  produces  a 
negative  result  in  the  in  vitro 
cytogenetics  test  c\)nducted  pursuant  to 
paragraph  (g)(4)(i)(A)(7)  of  this  section, 
an  in  vivo  mammalian  bone  marrow 
cytogenetics  test  shall  be  conducted 
with  that  test  substance  in  accordance 
with  §  798.5385  of  this  chapter,  except 
for  the  provisions  of  paragraphs  (d)(3) 
and  (d)(5)(iii]  of  §  798.5385. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(/)  Animal  species.  The  mouse  shall 
be  used  for  the  test. 

(ii)  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 

(C)(7)  If  a  test  substance  produces  a 
positive  or  equivocal  result  in  either  the 
in  vitro  or  the  in  vivo  cytogenetics  test 
conducted  pursuant  to  paragraphs 
(8)(4)(i)(A)(l)  or  (g)(4)(i)(B)(7)  of  this 
section,  a  rodent  dominant-lethal  assay 
shall  be  conducted  with  that  test 
substance  in  accordance  with  {  798.5450 
of  this  chapter,  except  for  the  provisions 
of  paragraphs  (d)(3)(i)  and  (d)(5)(iii)  of 
9  798.5450. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(i)  Animal  selection.  Mice  shall  be 
used  as  the  test  species.  Strains  with 
low  background  dominant  lethality,  high 
frequency  of  pregnancy  and  high 
implant  numbers  are  recommended. 

(ii)  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 

(D)(7)  A  rodent  heritable  translocation 
assay  shall  be  conducted  with  a  test 
substance  if  the  dominant-lethal  assay 
conducted  for  that  test  substance 
pursuant  to  paragraph  (g)(4)(i)(C)  of  this 
section  produces  a  positive  result,  and 
if,  after  a  review,  EPA  issues  a  Federal 
Register  notice  or  sends  a  certified  letter 
to  the  test  sponsor  specifying  that  the 
testing  shall  be  initiated.  This  test  shall 


be  conducted  in  accordance  with 
9  798.5460  of  this  chapter  except  for  the 
provisions  of  paragraphs  (d)(3)(i)  and 
(d)(5)(iii)  of  9  798.5460. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(i)  Animal  selection.  Mice  shall  be 
used  as  the  test  species. 

(//]  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 

(ii)  Reporting  requirements.  (A)(1)  The 
in  vitro  mammalian  cytogenetics  test 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  10  months  after 
the  effective  date  of  this  section  or  after 
the  date  of  EPA's  notification  of  the 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section. 

(2)  If  required,  the  in  vivo  mammalian 
bone-marrow  cytogenetics  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  24  months  after  the 
effective  date  of  this  section  or  after 
EPA's  notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(3)  If  required,  the  dominant-lethal 
assay  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  36 
months  after  the  effective  date  of  this 
section  or  after  the  date  of  EPA's 
notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(4)  If  required,  the  heritable 
translocation  assay  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  25  months  after  the  date  of  EPA's 
notification  of  the  test  sponsor  under 
paragraph  (g)(4)(i)(D)(7)  of  this  section 
that  testing  shall  be  initiated. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
beginning  6  months  after  initiation  of  the 
in  vitro  cytogenetics  test  and,  if 
required,  beginning  6  months  after  the 
initiation  of  the  in  vivo  cytogenetics  test, 
the  rodent  dominant  lethal  test,  and  the 
rodent  heritable  translocation  test,  until 
the  applicable  final  reports  are 
submitted  to  EPA. 

(5)  Developmental  toxicity — (i) 
Required  testing.  (A)  When  required 
under  paragraph  (d)(l)(i)  of  this  section, 
a  developmental  toxicity  study  shall  be 
conducted  with  the  test  substance 
identified  in  paragraph  (e)(1)  or  (e)(3)  of 
this  section  in  accordance  with 

9  798.4900  of  this  chapter,  except  for  the 
provisions  of  paragraphs  (e)(l)(i)  and 
(e)(5)  of  9  798.4900. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(7)  Animal  selection.  Testing  shall  be 
performed  in  rats  and  mice.  Commonly 
used  laboratory  strains  shall  be 
employed.  The  strain  shall  not  have  a 


57172 


I 
Federal  Register  /  Vol.  SO.  Na  Z16  /Thursday.  November  7,  1991  /  Proposed  RhIm 


low  fecundity  and  shall  preferably  be 
characterized  for  its  sensitivity  to 
developmental  toxins. 

(2)  Route  of  administration.  The  test 
substance  shall  be  administered  to  the 
test  animals  orally  by  gavage.  The  test 
substance  shall  be  administered 
approximately  the  same  time  each  day. 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  study  required 
under  paragraph  (g)(5)(i)(A]  of  this 
section  shall  be  completed  and  a  Hnal 
report  submitted  to  EPA  within  12 
months  of  the  effective  date  of  this 
section  or  after  the  date  of  EPA's 
notiHcation  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii]  of  this 
section. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  this  section  or  after  the 
date  of  EPA's  notification  of  the 
manufacturers  pursuant  to  paragraph 
(dHl](iii)  of  this  section. 

(6)  Reproductive  and  fertility  effects — 
(i)  Required  testing.  (A)  When  required 
under  paragraph  (d](l](i)  of  this  section, 
a  reproduction  and  fertility  study  shall 
be  conducted  with  the  test  substance 
identiHed  in  paragraph  (e)(l]  or  (e)(3)  of 
this  section  in  accordance  with 

S  798.4700  of  this  chapter,  except  for  the 
provisions  of  paragraphs  (c)(l)(i), 
(c)(5)(i)(A)  and  (c)(5)(ii)  of  S  798.4700. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(;)  Animal  selection.  The  rat  shall  be 
the  test  species.  Strains  with  low 
fecundity  shall  not  be  used. 

[2]  Route  of  administration.  The  test 
substance  shall  be  administered  to  the 
test  animals  orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  The 
reproductive  and  fertility  effects  study 
required  under  paragraph  (g)(6)(i}(A)  of 
this  section  shall  be  completed  and  a 
final  report  submitted  to  EPA  within  29 
months  of  the  effective  date  of  this 
section  or  of  the  date  of  EPA's 
notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals, 
beginning  6  months  after  the  effective 
date  of  this  section  or  after  the  date  of 
EPA's  notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(1](iii]  of  this 
section,  until  the  final  report  is 
submitted  to  EPA. 

(7)  Neurotoxicity — (i)  Required 
testing.  (A)(7)  When  required  under 
paragraph  (d)(l)(i)  of  this  section,  an 
acute  and  subchronic  functional 
observation  battery  shall  be  conducted 
with  the  test  substance  identified  in 
paragraph  (e)(1)  or  (e)(3)  of  this  section 
in  accordance  with  {  798.6050  of  this 
chapter  except  for  the  provisions  of 


paragraphs  (d)(l)(i),  (d)(5)  and  (d)(6)  of 
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(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i)  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats.  Standard 
strains  should  be  used.  The  potential  for 
combined  studies  should  be  considered. 

(//]  Duration  of  testing.  For  the  acute 
testing,  the  test  substance  shall  be 
administered  daily  over  a  5-day  period; 
for  the  subchronic  testing,  test  animals 
shall  be  exposed  daily  for  at  least  90 
days. 

[Hi]  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(B)(/)  When  required  under  paragraph 
(d)(l)(i)  of  this  section,  an  acute  and 
subchronic  motor  activity  test  shall  be 
conducted  with  the  test  substance 
identified  in  paragraph  (e)(1)  or  (e)(3)  of 
this  section  in  accordance  with 
S  796.6200  of  this  chapter  except  for  the 
provisions  of  paragraphs  (d)(l)(i),  (d)(5) 
and  (d)(6)  of  §  798.6200. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i)  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

[ii]  Duration  of  testing.  For  the  acute 
testing,  the  test  substance  shall  be 
administered  daily  over  a  5-day  period; 
for  the  subchronic  testing,  test  animals 
shall  be  exposed  daily  for  at  least  90 
days. 

[Hi]  Route  of  administration.  Test 
animals  shall  be  exposed  to  the  test 
substance  orally  by  gavage. 

(C)(7)  When  required  under  paragraph 
(d](l)(i).  a  neuropathology  test  shall  be 
conducted  with  the  test  substance 
identified  in  paragraphs  (d)  or  (e)  of  this 
section  in  accordance  with  §  796.6400  of 
the  chapter  except  for  the  provisions  of 
paragraphs  (d){1)(i).  (d)(5)  and  (d)(6)  of 
{  798.6400. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

[ii]  Duration  of  testing.  Animals  shall 
be  exposed  for  at  least  a  90-day  period. 

[Hi]  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  The 
neurotoxicity  tests  required  under 
paragraphs  (g)(7)(i){A).  {g)(7)(i](B).  and 
(g)(7](i)(C)  of  this  section  shall  be 
completed  and  final  reports  submitted  to 
EPA  within  18  months  of  the  effective 
date  of  this  section  or  of  the  date  of 
EPA's  notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l](iii)  of  this 
section,  until  the  final  report  is 
submitted  to  EPA. 

(B)  Interim  progress  reports  for  these 
neurotoxicity  tests  shall  be  submitted  to 


EPA  at  6-month  intervals,  beginning  6 
months  after  the  effective  date  of  this 
section  or  of  the  date  of  EPA's 
notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section,  until  the  final  report  is 
submitted  to  EPA. 

(h)  Required  testing  and  reporting 
requirements  for  screening  subcategory 
testing — (1)  Subchronic  oral  toxicity — (i) 
Required  testing.  (A)  When  required 
under  paragraph  (d](l)(ii)  of  this  section, 
subchronic  oral  toxicity  testing  shall  be 
conducted  with  the  test  substance 
identified  in  paragraph  (e)(2]  or  (e)(3)  of 
this  section  In  accordance  with 
S  798.2650  of  this  chapter  except  for 
paragraphs  (e](l)(i)  and  (e)(7)(i)  of 
S  798.2650. 

(B)  For  the  purpose  of  this  section  the 
following  provisions  also  apply: 

[1]  Animal  selection.  Testing  shall  be 
conducted  in  rats. 

[2]  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  The 
subchronic  oral  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  after  the 
effective  date  of  this  section  or  after 
EPA's  notification  of  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  for  the  oral  subchronic 
toxicity  test  at  6  months  after  the 
effective  date  of  this  section  or  after 
EPA's  notification  of  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(2)  Mutagenic  effects — gene 
mutation — (i)  Required  testing — (A) 
When  required  under  paragraph 
(d)(l)(ii)  of  this  section,  a  test  for  gene 
mutation  in  Salmonella  typhimurium 
(Ames  test)  shall  be  conducted  with  the 
test  substance  identified  in  paragraph 
(e)(2)  or  (e](3)  of  this  section  in 
accordance  with  {  798.5265  of  this 
chapter. 

(B)(7)  When  required  under  paragraph 
(d](l)(ii)  of  this  section,  a  test  for 
detection  of  gene  mutation  in  somatic 
cells  in  culture  shall  be  conducted  with 
the  test  substance  identified  in 
paragraph  (e)(2)  of  this  section  in 
accordance  with  §  796.5300  except  for 
paragraph  (d)(3)(i)  of  S  79&5300. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[/)  Cell  line  selection.  L5178Y  mouse 
lymphoma  cells  shall  be  used  for  the 
test. 

[ii]  Locus  to  be  examined.  Mutations 
shall  be  measured  at  the  thymidine 
kinase  lorn* 
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(ii)  Reporting  requirements.  (A)(7)  The 
Ames  test  shall  be  completed  and  the 
flnal  report  submitted  to  EPA  within  B 
months  after  the  effective  date  of  this 
section  or  after  the  date  of  EPA's 
notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

[2]  The  somatic  cells  in  culture  assay 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  10  months  after 
the  effective  date  of  this  section  or  after 
the  date  of  EPA's  notification  of 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section.  An  interim 
progress  report  shall  be  submitted 
within  6  months  after  the  effective  date 
of  this  section  or  after  the  date  of  EPA's 
notification  of  manufacturers  pursuant 
to  paragraph  (d)(l)(iii)  of  this  section. 

(3)  Mutagenic  effects— chromosomal 
aberration— {i)  Required  testing.  (A)(7) 
When  required  under  paragraph 
(d)(l)(ii)  of  this  section,  an  in  vitro 
mammalian  cytogenetics  test  shall  be 
conducted  with  the  test  substance 
identified  in  paragraph  (e)(2)  or  (e)(3)  of 
this  section  in  accordance  with 
S  798.5375  of  this  chapter,  except  for  the 
provisions  of  paragraph  (d)(3)  of 
§  798.5375. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(y)  Cell  line.  Chinese  hamster  ovary 
cells  shall  be  used  for  the  assay. 
[ii]  (Reserved] 

(B)(7)  When  required  under  paragraph 
(d)(l)(ii)  of  this  section,  an  in  vivo 
mammalian  bone  marrow  cytogenetics 
test  shall  be  conducted  with  the  test 
substance  identified  in  paragraph  (e)(2) 
of  this  section  in  accordance  with 
9  798.5385  of  this  chapter,  except  for  the 
provisions  of  paragraphs  (d)(3)  and 
(d)(5)(iii)  of  S  798.5385. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(/]  Animal  species.  The  mouse  shall 
be  used  for  the  test. 

[ii]  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 

(ii)  Reporting  requirements.  (A)(7)  The 
in  vitro  mammalian  cytogenetics  test 
shall  be  completed  and  the  fmal  report 
submitted  to  EPA  within  10  months  after 
the  effective  date  of  this  section  or  after 
the  date  of  EPA's  notification  of  the 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section. 

[2]  The  in  vivo  mammalian  bone- 
marrow  cytogenetics  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  24  months  after  the 
effective  date  of  this  section  or  after 
EPA's  notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 


(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
beginning  6  months  after  the  effective 
date  of  this  section  or  after  the  date  of 
EPA's  notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(4)  Developmental  toxicity— [i] 
Required  testing.  (A)(7)  When  required 
under  paragraph  (d)(l)(ii)  of  this  section, 
the  test  substance  listed  in  paragraph 
(e)(^)  or  (e)(3)  of  this  section  shall  be 
tested  in  the  preliminary  developmental 
toxicity  screen  in  accordance  with 
fi  798.4420  of  this  chapter,  except  for  the 
provisions  of  paragraphs  (d)(l)(i)  and 
(d)(5)  of  9  798.4420, 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  species.  Rats  shall  be  used 
for  the  test  The  strain  should  be 
commonly  used  and  should  not  have 
low  fecundity. 

[if]  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 
(B)  [Reserved] 

(ii)  Reporting  requirements.  (A)  The 
preliminary  developmental  toxicity 
screen  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  12 
montiis  of  the  effective  date  of  this 
section  or  of  the  date  of  EPA's 
notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii}  of  this 
section. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  this  section  or  after  Uie 
date  of  EPA's  notification  of  Uie 
manufacturers  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section. 

(5)  Neurotoxicity— [i]  Required 
testing.  (A)(7)  When  required  under 
paragraph  (d](l](ii)  of  this  section,  a 
subchronic  functional  observation 
battery  shall  be  conducted  with  the  test 
substance  identified  in  paragraph  (e)(2) 
or  (e)(3)  of  this  section  in  accordance 
with  9  798.6050  of  this  chapter  except  for 
the  provisions  of  paragraphs  (d)(l)(i), 
(d)(S)  and  (d)(6)  of  9  798.6050. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(/)  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats.  Standard 
strabis  should  be  used.  The  potential  for 
combined  studies  should  be  considered. 

[ii]  Duration  of  testing.  Test  animals 
shall  be  exposed  daily  for  at  least  90 
days. 

(iii)  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(B)(7)  When  required  under  section 
(d)(l)(ii).  a  subchronic  motor  activity 
test  shall  be  conducted  with  the  test 
substance  identified  in  paragraph  (e)(2) 
or  (e)(3)  of  this  section  in  accordance 


with  9  798.6200  of  this  chapter  except  for 
the  provisions  of  paragraphs  (d)(l)(i), 
{d)(5)  and  (d)(6)  of  9  798.6200. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

(//)  Duration  of  testing.  Test  animals 
shall  be  exposed  daily  for  at  least  90 
days. 

[iii]  Route  of  administration.  Test 
animals  shall  be  exposed  to  the  test 
substance  orally  by  gavage. 

(C)(7)  When  required  under  paragraph 
(d)(l)(ii)  of  this  section,  a 
neuropathology  test  shall  be  conducted 
with  the  test  substance  identified  in 
paragraph  (e)(2)  or  (e)(3)  of  this  section 
in  accordance  with  9  798.6400  of  the 
chapter  except  for  the  provisions  of 
paragraphs  (d)(l)(i).  (d)(5)  and  (d)(e)  of 
9  796.6400. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

[if]  Duration  of  testing.  Animals  shall 
be  exposed  for  at  least  a  90-day  period. 
[iii]  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  The 
neurotoxicity  tests  required  under 
paragraphs  (h)(5)(i)(A),  (h){5)(i)(B),  and 
(h)(5)(i)(C)  of  this  section  shall  be 
completed  and  final  reports  submitted  to 
EPA  within  18  months  of  the  effective 
date  of  this  section  or  of  the  date  of 
EPA's  notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(B)  Interim  progress  reports  for  these 
neurotoxicity  tests  shall  be  submitted  to 
EPA  at  e-month  intervals,  beginning  at  6 
months  after  the  effective  date  of  this 
section  or  of  the  date  of  EPA's 
notification  of  the  manufacturers 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section,  untiJ  the  final  report  is 
submitted  to  EPA. 

(i)  Required  testing  and  reporting 
requirements  for  health  effect-specific 
subcategory  mutagenic  effects  testing — 
(1)  Gene  mutation — (i)  Required  testing. 
(A)  When  required  under  paragraph 
(d)(2)(i)  of  this  section,  a  test  for  gene 
mutation  in  Salmonella  typhimurium 
(Ames  test)  shall  be  conducted  with  the 
test  substance  identified  in  paragraph 
(e)(4)  of  this  section  in  accordance  with 
9  798.5285  of  this  chapter. 

(B)(7)  If  a  test  substance  produces  a 
negative  result  in  the  assay  conducted 
pursuant  to  paragraph  '':)(l)(i)(A)  of  this 
section,  a  test  for  detection  of  gene 
mutation  in  somatic  cells  in  cultiue  shall 
be  conducted  with  that  test  substance  in 
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accordance  with  S  798.5300  except  for 
paragraph  (d)(3)(i)  of  S  798.5300. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Cell  line  selection.  L5178Y  mouse 
lymphoma  cells  shall  be  used  for  the 
test. 

[ii]  Locus  to  be  examined.  Mutations 
shall  be  measured  at  the  thymidine 
kinase  locus. 

(C){1)  If  a  test  substance  produces  a 
positive  or  equivocal  result  in  the  assay 
conducted  pursuant  to  paragraph 
(iKl)(i)(A.]  or  in  the  assay  conducted 
pursuant  to  paragraph  (i)(l)(i)(B)  of  this 
section,  a  sex-iink^d  recessive  lethal 
test  in  Drosophila  melanogaster  shall  be 
conducted  with  that  test  substance  in 
accordance  with  {  798.5275  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (dl(5)(iii)  of  \  798.5275. 

(2)  For  the  purpo£3  of  this  section,  the 
following  provisions  also  apply: 

[i)  Route  of  administration.  Exposure 
to  the  test  substance  shall  be  by  the  oral 
route. 

{it)  [Reserved] 

(D)(;)  A  test  substance  shall  be  tested 
in  either  the  MVSL  or  the  ^fflSI,  if  that 
test  substance  exhibits  a  positive  test 
result  in  the  sex-linked  recessive  lethal 
assay  conducted  pursuant  to  paragraph 
(i)(l)(i](C)  of  this  section,  and  if,  after  a 
review,  Q'A  issues  a  Federal  Register 
notice  or  sends  a  certified  letter  to  the 
test  sponsor  specifying  that  the  testing 
shall  be  initiated.  The  MVSL  and  MBSL 
shall  be  conducted  in  accordance  with 
S  798.5200  of  this  chapter,  except  for  the 
provisions  of  paragraph  (d](5](iii)  of 
S  798.5200  or  with  S  798.5195  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (d)(5)(iii]  of  S  798.5195, 
respectively. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  shall  also  apply: 

[i]  Route  of  administration.  The  test 
substance  shall  be  administered  to  the 
test  animals  orally  by  gavage. 

(/;]  [Reserved] 

(ii)  Reporting  requirements.  (A)(7}  The 
Ames  test  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  6 
months  after  the  effective  date  of  this 
section. 

[2]  If  required,  the  somatic  cells  in 
culture  assay  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  10 
months  after  the  effective  date  of  this 
section.  An  interim  progress  report  shall 
be  submitted  within  6  months  after  the 
effective  date  of  the  final  rule. 

(3)  If  required,  the  Drosophila  sex- 
Unked  recessive  lethal  assay  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  22  months  after  the 
effective  date  of  this  section.  If  required, 
an  interim  progress  report  shall  be 


submitted  within  16  months  after  the 
elective  date  of  the  final  rule. 

[4]  If  required,  the  MVSL  test  or  the 
MBSL  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  51 
months  of  the  date  of  EPA's  notification 
of  the  test  sponsor  by  certified  letter  or 
Federal  Register  notice  under  paragraph 
(i)(l)(i){D)  of  this  section  that  testing 
shall  be  initiated.  Interim  progress 
reports  for  the  MVSL  or  MBSL  test,  if 
required,  shall  be  submitted  to  EPA  at  6- 
month  intervals,  beginning  at  8  months 
after  EPA's  notification  of  the  test 
sponsor  that  testing  shall  be  initiated, 
until  the  applicable  final  report  is 
submitted  to  EPA. 

(2)  Chromosomal  aberration — (i) 
Required  testing.  [A){1)  When  required 
under  paragraph  (d){2)(i)  of  this  section, 
an  in  vitro  mammalian  cytogenetics  test 
shall  be  conducted  with  the  test 
substance  identified  in  paragraph  (e)(4) 
of  this  section  in  accordance  with 
S  798.5375  of  this  chapter,  except  for  the 
provisions  of  paragraph  (d)(3)  of 
§  798.5375. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Cell  line.  Chinese  hamster  ovary 
cells  shall  be  used  for  the  assay. 

[ii]  [Reserved] 

(6)(7)  If  a  test  substance  produces  a 
negative  result  in  the  in  vitro 
cytogenetics  test  conducted  pursuant  to 
paragraph  (i)(2)(i](A)  of  this  section,  an 
in  vivo  mammalian  bone  marrow 
cytogenetics  test  shall  be  conducted 
with  that  test  substance  in  accordance 
with  S  798.5385  of  this  chapter,  except 
for  the  provisions  of  paragraphs  (d)(3] 
and  (d)(5)(iii)  of  S  798.5385. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  species.  The  mouse  shall 
be  used  for  the  test. 

[ii]  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 

(C)(7)  If  a  test  substance  produces  a 
positive  or  equivocal  result  in  either  the 
in  vitro  or  the  in  vivo  cytogenetics  test 
conducted  pursuant  to  paragraphs 
(i)(2)(i)(A)  or  (i)(2)(i)(B)  of  this  section,  a 
rodent  dominant-lethal  assay  shall  be 
conducted  with  that  test  substance  in 
accordance  with  {  798.5450  of  this 
chapter,  except  for  the  provisions  of 
paragraphs  (d)(3)(i)  and  (d)(5)(iii)  of 
$798.5450. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[j]  Animal  selection.  Mice  shall  be 
used  as  the  test  species.  Strains  with 
low  background  dominant  lethality,  high 
frequency  of  pregnancy  and  high 
implant  numbers  are  recommended. 


[ii]  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 

(D)(7)  A  rodent  heritable  translocation 
assay  shall  be  conducted  with  the  test 
substance  if  the  dominant-lethal  assay 
conducted  for  the  test  substance 
pursuant  to  paragraph  (i)(2)(i)(A)  of  this 
section  produces  a  positive  result,  and 
if,  after  a  review,  EPA  issues  a  Federal 
Register  notice  or  sends  a  certified  letter 
to  the  test  sponsor  specifying  that  the 
testing  shall  be  initiated.  This  test  shall 
be  conducted  in  accordance  with 
i  798.5460  of  this  chapter  except  for  the 
provisions  of  paragraphs  (d)(3)(i)  and 
(d)(5)(iii)  of  S  798.5460. 

(2)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(;■)  Animal  selection.  Mice  shall  be 
used  as  the  test  species. 

[ii]  Route  of  administration.  The  test 
substance  shall  be  administered  orally 
by  gavage. 

(ii)  Reporting  requirements.  (A)(7)  The 
in  vitro  mammalian  cytogenetics  test 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  10  months  after 
the  effective  date  of  this  section. 

[2]  If  required,  the  in  vivo  mammalian 
bone-marrow  cytogenetics  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  24  months  after  the 
effective  date  of  this  section. 

(J)  If  required,  the  dominant-lethal 
assay  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  36 
months  after  the  effective  date  of  this 
section. 

[4]  If  required,  the  heritable 
translocation  assay  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  25  months  after  the  date  of  EPA's 
notification  of  the  test  sponsor  under 
paragraph  (i)(2)(i)(D)  of  this  section  that 
testing  shall  be  initiated. 

(E)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
beginning  6  months  after  initiation  of  the 
in  vitro  cytogenetics  test  and,  as 
applicable,  beginning  6  months  after  the 
initiation  of  the  in  vivo  cytogenetics  test, 
the  rodent  dominant  lethal  test,  and  the 
rodent  heritable  translocation  test,  until 
the  applicable  final  reports  are 
submitted  to  EPA. 

(j)  Required  testing  and  reporting 
requirements  for  health  effect-specific 
testing  of  specific  substances — (1) 
Subchronic  toxicity— {\)  Required 
testing.  (A)  When  required  under 
paragraph  (d)(3)(i)  of  this  section, 
subchronic  oral  toxicity  testing  shall  be 
conducted  with  the  test  substance 
identified  in  paragraph  (d)(3)(i)  of  this 
section  in  accordance  with  5  798.2650  of 
this  chapter  except  for  paragraphs 
(e)(l)(i)  and  (e)(7)(i)  of  S  798.2650. 
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(B)  For  the  purpose  of  paragraph 
(J)(l)ti)(A)  of  this  section  the  following 
provisions  elso  apply: 

(7)  Animal  selection.  Testing  shall  be 
conducted  in  both  rats  and  mice. 

(^  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  The 
subchronic  oral  toxicity  test  shall  be 
completed  and  the  ftnal  report  submitted 
to  EPA  within  12  months  after  the 
effective  date  of  this  section. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  for  the  oral  subchronic 
toxicity  test  at  S  months  after  the 
effective  date  of  this  section. 

(2)  Reproductive  and  fertility 
effects— [i]  Required  testing.  (A)  When 
required  under  paragraph  (d)(3}(i]  of  this 
section,  a  reproduction  and  fertility 
study  shall  be  conducted  with  the  test 
substance  identified  in  paragraph 
(d)(3)(i)  of  this  section  in  accordance 
with  S  798.4700  of  this  chapter,  except 
for  the  provisions  of  paragraphs  (c)(l)(i). 
(c)(5)(i)(A)  and  (c)(5)lii)  of  S  798.4700. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(7)  Animal  selection.  The  rat  shall  be 
the  test  species.  Strains  with  low 
fecundity  shall  not  be  used. 

(2)  Route  of  administration.  Tlje  test 
substance  shall  be  administered  to  the 
test  animals  orally  by  gavage. 

(ii)  Reporting  requirements.  {A)  TTie 
reproductive  and  fertility  effects  study 
required  under  paragraph  (j)(2J{j)(A)  of 
this  section  shall  be  completed  and  a 
final  report  submitted  to  EPA  within  29 
months  of  the  effective  date  of  this 
section. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals, 
beginning  6  months  after  the  effective 
date  of  this  section. 

(3)  Neurotoxicity — (i)  Required 
testing.  (A)(7)  When  required  under 
paragraph  (dM3)(i)  of  this  section,  an 
acute  and  subchronic  functional 
observation  battery  shall  be  conducted 
with  the  test  substance  identified  in 
paragraph  (d)(3j{i)  of  this  section  m 
accordance  with  S  798.6050  of  this 
chapter  except  for  the  provisions  of 
paragraphs  (d)(l)(i),  (d)(5)  and  (d)(6J  of 
5  798.6050. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats.  Standard 
strains  should  be  used.  The  potential  for 
combined  studies  should  be  considered. 

[ii]  Duration  of  testing.  For  the  acute 
testing,  the  test  substance  shall  be 
administered  daily  over  a  5-day  period: 
for  the  subchronic  testing,  test  animals 
shall  be  exposed  daily  for  at  least  90 
days. 


[Hi]  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(B)(7)  When  required  under  paragraph 
(d)(3)(i)  of  this  section,  an  acute  and 
subchronic  mo4or  activity  test  shall  be 
conducted  with  the  test  substance 
identified  in  paragraph  (d)(3](i)  of  this 
section  in  accordance  with  {  798.6200  of 
this  chapter  except  for  the  provisions  of 
paragraphs  (dKl)(i).  (d)(5)  and  (d)(«]  of 
S  798.6200. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

[ii)  Duration  of  testing.  For  the  scute 
testing,  the  test  substance  shall  be 
administered  daily  over  a  5-day  period; 
for  the  subchronic  testing,  test  animals 
shall  be  exposed  daily  for  at  least  90 
days. 

[Hi]  Route  of  administration.  Test 
animals  shall  be  exposed  to  the  test 
substance  orally  by  gavage. 

(C)(7)  When  required  under  paragraph 
(d]|(3}(i)  of  this  section,  a  neuropathology 
test  shall  be  conducted  with  the  test 
substance  identified  in  paragraph 
(d)(3](i}  of  this  section  in  accordance 
with  i  798.6400  of  the  chapter  except  for 
the  provisions  of  paragraphs  (dKlK>)< 
(dM5)  and  (d)(6)  of  }  79a.e40a 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i\  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

(ii)  Duration  of  testing.  A.iimals  shall 
be  exposed  for  at  least  a  90-day  period. 

(iti)  Route  of  administration.  Animals 
shall  be  exposed  to  the  test  substance 
orally  by  gavage. 

(ii)  Reporting  requirements.  (A)  Tlje 
neurotoxicity  tests  required  under 
paragraphs  {iK3)(i)(A).  (j)(3)(iMB).  and 
(J}(3}(i)(C)  of  this  section  shall  be 
completed  and  final  reports  submitted  to 
EPA  within  18  months  of  the  effective 
date  of  this  section. 

(B)  Interim  progress  reports  for  these 
neurotoxicity  tests  shall  be  submitted  to 
EPA  at  &-month  intervals,  beginning  at  6 
months  after  (the  effective  date  of  this 
section)  until  the  final  report  is 
submitted  to  EPA. 

VI.  Issues  For  Comment 

A.  Route  of  Exposure  for  Proposed 
Testing 

This  proposed  rule  specifies  the  TSC\ 
health  effects  test  guidelines  and  the 
oral  route  of  exposure  for  all  whole- 
animal  testing  required  for  members  of 
the  chemical  category  of  glycidyls.  EPA 
is  proposing  that  gavage  administration 
be  used  for  the  following  types  of 
studies:  oncogenicity,  si^chrooic  (90- 
day)  toxicity,  in  vivo  cytogenetics. 


dominant  lethal  heritable  translocation, 
mouse  visible  or  biochemical  specific 
locus,  developmental  toxicity, 
reprodoctive  toxicity,  and  Chemoff 
screening  test  for  reprodoctive  toxicity. 

Altboogh  EPA  believes  that  most 
human  exposure  to  these  substances 
will  occur  by  the  dermal  and/or 
inhalation  routes.  EPA  has  proposed  the 
oral  route  for  testing  for  the  following 
reasons.  Meaningfol  detaial  stiidies  may 
be  difficult,  if  not  impossible,  to  condnct 
because  of  the  general  properties  of 
irritancy  to  skin  and  the  ability  (o  elkit 
skin  sensitiration  reactions 
demonstrated  by  many  raembers  of  this 
chemical  categoy.  Most  of  ttie  proposed 
test  substances  have  low  vapor 
pressures,  making  inhalation  stwfies 
difficult,  if  not  impossible,  to  conduct 
and  quantitation  of  actual  dose  le\'els 
less  accurate  than  possible  in  oral 
studies.  EPA  solicits  comments  on  die 
proposed  routes  of  exposure  ior  all 
whole-animal  testing  under  this  rule. 

B.  Subchronic/Oaoogeaidty  Testing 

Many  of  the  subchronic  studies 
conducted  as  range-finding,  dose-8ettii\g 
studies  for  oncogenicity  bioassays 
submitted  to  EPA  have  been  deficient  in 
evaluation  of  several  important  longer- 
term  health  effects.  Because  EPA  is 
interested  in  a  more  comprehensive 
evaluation  of  these  effects,  EPA  has 
proposed  that  the  test  standard  for 
proposed  oncogenicity  testing  of  the 
glycidyls  consist  of  oncogenicity 
bioassays  by  gavage,  conducted 
according  to  40  CFR  798.3300,  and 
subchronic  toxicity  testing  by  gavage, 
conducted  according  to  40  CFR  798.2650. 
Alternatively,  EPA  has  considered 
proposing  the  TSCA  health  effect 
eesting  guideline  for  combined  chronic 
toxicity /oncogenicity  (40  CFR  798.3320). 
using  administration  by  gavage,  as  the 
test  standard.  EPA  solicits  public 
comment  on  the  relative  merits  of  these 
two  approaches. 

C.  Mutagenicity  Testing 

The  current  mutagenicity  testing 
scheme  used  in  TSCA  section  4(a)  test 
rules  and  proposed  in  modified  form  for 
this  chemical  category  is  outlined  in 
Unit  V.B.2.  of  this  preamble.  Revisions 
to  this  testing  scheme  are  under  review 
within  EPA.  Specifically,  consideration 
is  being  given  to  eliminating  the 
requirement  for  the  in  vitro  mammalian 
cytogenetics  test  (40  CFR  798.5375).  and 
eliminating  all  triggers  in  the  first  tier  of 
tests.  This  would  result  in  a  requirement 
for  three  tests  in  the  first  tier  (Ames 
assay,  40  CFR  798.5265;  mammalian 
cells  in  culture  test  for  gene  mutation.  40 
CFR  798.5300:  and  an  in  vivo  assay  for 
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chromosomal  aberrations,  40  CFR 
798.5385,  or  an  in  vivo  assay  for 
micronuclei.  40  CFR  798.5395).  There 
would  be  no  triggering  of  tests  within 
the  first  tier  EPA  would  review  the  data 
from  all  three  tests  to  determine  whether 
one  or  both  of  the  second-tier  tests  (sex- 
linked  recessive  lethal  test  in 
Drosophila,  40  CFR  798.5275  or  other 
test(s),  as  appropriate,  and  rodent 
dominant  lethal  test.  40  CFR  798.5450) 
should  be  initiated. 

The  same  EPA  reviews  of  the  data 
obtained  from  the  second-tier  tests 
described  in  Unit  V.B.2.  of  this  preamble 
would  determine  if  further  oncogenicity 
or  mutagenicity  testing,  respectively, 
would  be  required. 

EPA  solicits  public  comment  on  the 
relative  merits  of  the  mutagenicity 
testing  scheme  proposed  for  this 
chemical  category  and  its  contemplated 
revision. 

D.  Developmental  Toxicity  Testing 

As  discussed  in  Unit  V.B.3.  of  this 
preamble.  EPA  has  proposed  the 
Chemoff  screening  test  (40  CFR 
798.4420)  for  representative  test 
substances  from  subcategories  with 
testing  triggered  when  annual 
production  volume  exceeds  1  million 
pounds,  but  is  less  than  10  million 
pounds.  By  contrast.  EPA  has  proposed 
to  require  developmental  toxicity  testing 
in  two  species  using  the  developmental 
toxicity  study  (40  CFR  798.4900)  for 
substances  for  which  testing  is  proposed 
based  on  preliminary  hazard  data  and 
for  a  representative  member  of  any 
subcategory  whose  annual  production 
volume  equals  or  exceeds  10  million 
pounds. 

EPA  is  considering  replacing  the 
proposed  Chemoff  screening  test  (40 
CFR  798.4420)  requirement  with  a 
requirement  for  testing  with  one  species 
in  the  complete  developmental  toxicity 
study  (40  CFR  798.4900).  EPA  believes 
that  such  a  one-species  test  may  prove 
more  effective  for  screening  purposes 
than  the  proposed  Chemoff  test,  and 
invites  public  comment  on  the  relative 
merits  of  these  two  screening 
approaches. 

E.  Additional  Existing  Test  Data 

As  discussed  in  Unit  II.F.  of  this 
preamble.  EPA  has  reviewed  (Refs.  2 
and  3)  all  of  the  health  effects  data  for 
the  members  of  the  chemical  category  of 
glycidyls  available  to  EPA  at  the  time  of 
rule  development.  Included  in  this 
review  were  studies  submitted  to  EPA 
by  industry  under  section  8(d)  or  (e)  of 
TISCA.  studies  submitted  to  EPA  on  a 
voluntary  basis,  and  studies  appearing 
in  the  open  scientific  literature.  In  many 
cases,  EPA  was  unable  to  evaluate 


studies  because  the  nature  of  the  test 
substance  was  not  adequately 
characterized.  EPA  solicits  the 
submission  of  any  additional  health 
effects  studies  not  included  in  this 
preamble  or  contained  in  References  2 
or  3,  together  with  an  adequate 
description  of  the  test  substance.  Such  a 
description  should  include  the  percent 
purity  established  by  a  cited  analytical 
procedure,  the  identity  of  any  major 
impurities  established  by  cited 
methodologies,  an  estimate  of  the 
average  molecular  weight  of  the  test 
substance  and  methods  used  for 
estimation,  and  the  Chemical  Abstracts 
Service  Registry  Number  (CAS  No.)  for 
the  test  substance.  This  information  will 
be  used  by  EPA  to  determine  whether 
adequate  data  already  exist  to  meet 
some  of  the  testing  requirements 
proposed  here. 

F.  Future  Testing  of  Oligomers  and 
Polymers 

This  proposal  deals  only  with  test 
requirements  for  monomeric  members  of 
the  chemical  class  of  glycidyls.  EPA 
believes  that  any  toxicity  elicited  as  a 
result  of  exposure  to  high  molecular 
weight  polymers  would  primarily  be  due 
to  the  action  of  residual  monomers  and 
oligomers  because  of  the  expected  poor 
absorption  of  higher  molecular  weight 
species.  This  assumption  has  yet  to  be 
verified  for  this  chemical  class.  Further 
examination  of  this  assumption  is 
important  given  that  the  human 
exposure  to  liquid  epoxy  resins 
containing  oligomers  and  polymers  far 
exceeds  exposure  to  monomers.  In 
addition,  many  of  the  new  chemical 
substances  for  which  Premanufacture 
Notices  (PMN's)  have  been  submitted  to 
EPA  under  section  5  of  TSCA  are 
oligomers  or  polymers  of  the  glycidyls, 
and  data  are  lacking  for  existing 
oligomers  and  polymers  of  this  class  for 
use  as  analogue  data  for  new 
substances  under  PMN  review. 

If  the  criteria  for  TSCA  section  4 
testing  for  glycidyls  were  based  solely 
on  data  needs  for  the  Premanufacture 
Review  program,  bisphenol  A  diglycidyl 
ether  and  its  derivatives  would 
represent  the  highest  priority  candidates 
for  testing.  Glycidyl  acrylate  (or 
methacrylate)  would  represent  the 
second  priority  candidates.  The  TSCA 
section  5  data  needs  for  health  effects 
testing  of  bisphenol  A  diglycidyl  ether 
are  consistent  with  the  testing  scheme 
outlined  in  this  proposed  rule. 

In  performing  risk  assessments  for 
regulatory  decision-making  under 
section  5  of  TSCA.  and  in  evaluating  the 
safety  of  existing  substances  that  are 
made  by  polymerization  and  may 
contain  significant  quantities  of  low- 


molecular-weight,  but  non-monomeric 
species,  it  is  crucial  to  develop  an 
understanding  of  the  relationships 
between  toxicity,  molecular  weight,  and 
absorption  potential  of  oligomeric  and 
polymeric  species. 

In  light  of  data  needs  for  the 
evaluation  of  both  new  and  existing 
substances  which  are  oligomeric  or 
polymeric  in  nature.  EPA  is  interested  in 
evaluating  health  effects  test  data 
submitted  by  industry  on  oligomeric 
glycidyl  compounds  that  are  well 
characterized  with  respect  to  molecular 
weight  distribution,  epoxy  equivalent 
weight,  and  purity. 

EPA  believes  that  the  oligomeric 
substances  of  greatest  interest  for 
testing  would  include  the  homopolymers 
of  bisphenol  A  diglycidyl  ether.  For 
example,  with  respect  to  oncogenicity 
testing,  a  lifetime  cancer  bioassay  might 
be  conducted  in  two  species  by  an 
appropriate  route  of  exposure 
simultaneously  with  a  pure  monomeric 
glycidyl  compound  and  two  or  three 
molecular  weight  ranges  of  the 
homopolymer  of  that  monomer. 
Alternatively,  it  might  be  possible  to 
conduct  "limited"  lifetime  cancer 
bioassays  to  screen  for  potential 
oncogenicity  for  such  a  series  of  glycidyl 
compounds.  Such  bioassays  would  be 
"limited"  in  the  sense  that  only  one  sex 
and  one  species  of  rodent  might  be  used 
for  such  screening  purposes.  While  such 
an  approach  would  not  provide  a 
definite  measure  of  oncogenic  potential, 
it  would  allow  for  a  relative  estimate 
when  the  data  from  each  glycidyl 
oligomer  tested  were  compared  with  the 
effects  elicited  by  other  oligomers  of  the 
same  monomer. 

EPA  recognizes  that  obtaining  pure 
dimer,  trimer,  etc.,  of  a  glycidyl 
monomer  might  be  difficult.  However,  if 
several  molecular  weight  ranges  of  the 
substance  were  prepared,  and  the 
percentages  of  individual  species  in 
each  sample  were  determined  by  gel 
permeation  chromatography,  for 
example,  EPA  believes  that  results  of 
toxicity  studies  on  such  materials  would 
be  meaningful. 

EPA  solicits  comment  on  the 
feasibility  of  such  an  approach  for  future 
rulemaking  under  section  4  of  TSCA  for 
oligomers  and  polymers  of  the  chemical 
category  of  glycidol  and  its  derivatives, 
and  requests  suggestions  for  alternative 
approaches.  EPA  also  requests  comment 
on  the  suitability  of  a  testing  Consent 
Order  under  TSCA  section  4  as  the 
method  of  choice  for  obtaining  test  data 
on  these  oligomers  and  polymers,  and 
welcomes  the  current  or  future 
submission  of  any  such  test  data 
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G.  Bepresentadve  Test  Substance 

In  this  proposal.  EPA  has  attempted  to 
balance  testiag  needs  with  die  cast  vf 
teatinf^  Therefore.  EPA  has  lessened 
testing  requirements  ia  some  instances 
by  specifying  one  substance  within  a 
subcategory  as  the  test  substance  to 
fulfill  testing  requirementa.  EPA  soKcits 
comments  on  wheiher  instead  of  this 
approach,  EPA  shouki  allow  a 
manufacturer  who  does  not  make  the 
substance  specified  for  testing  to  opt  out 
of  |oint  testing  if  that  manufacturer 
conducts  testing  of  the  substance  the 
manufacturer  makes.  The  other 
manufacture^  would  still  be  required  to 
conduct  joint  testing  of  the 
representative  test  substance  designated 
byEPA- 

H.  Production  Vokime  Triggers  for 
Subcategory  Testing 

As  discussed  in  Unit  ID.  of  this 
preamble,  EPA  is  proposing  to  use  the 
annual  production  data  submitted  under 
the  proposed  TSCA  section  8(a}  rule  for 
glycidyls  to  trigger  testing  ef  a 
representative  member  of  a  subcategory 
in  either  a  screening  battery  or 
comprehcnwTe  batterjr  of  tests,  wtiich 
are  described  in  Unit  V.A.  EPA  iiat 
proposed  using  the  aggnegate  nnnnj^l 
production  volume  of  the  subcategory  as 
the  criterioii.  wMh  aubcategories  having 
an  aggrofate  arand  prodwiMn  voloiiie 
(rf  at  least  1  nriilkm  peonds  Wt  less  than 
ICaibaB  pooads  nqaired  ta  testa 
representative  acisber  m  Oie  acreeniag 
battoy.  aad  aabcate§orics  having  an 
aggregste  a&aaai  pnxlactian  votmne  a( 
10  ailtisn  poaais  or  Boxe  required  to 
test  a  sepraacnlative  mtnhet  ki  the 
co^^l«lienaive  battery. 

EPA  has  coB^dered  using  afdter 
criteria  to  Mfger  sabcategary  testiag. 
Using  dn  additive  pndKctionf 
infMtftaliaa  viAhbws  of  sttbcatoflaiy 
members  as  the  only  triggering  oiteiten 
might  ameehwMjr  resah  tai  the  tiiggerti^ 
of  testing  of  a  subcategoiy  ooalaMng  a 
great  aamber  sCaianben  whose 
aggregate  productkm  readied  4ic 
triggeriag  value,  bat  fiar  which  the 
production  volumes  of  die  individual 
members  would  be  quite  low.  EPA, 
therefore,  considered  an  altemative 
cri4eriQn  for  triggering  testing  based  not 
on  aggregate  sabcategary  prodactiai 
voiaiaf  bat  refer  oa  avaage  aamial 
production  votune  fiar  sabcstagsry 
members.  Ralber  than  a  siagfe  citterioa 
of  aggregate  aanael  subtaieguiy 
production  of  at  least  mm  aittbmi 
pounds  but  less  than  10  million  pounds 
for  triggering  the  screening  battery  ml 
testing,  the  coaditiaa  to  be  met  m^  be 
that  the  average  subcategory  member 
production  volume  (eggregate 


subcategory  production  volume  divided 
by  the  number  of  subcategory  members) 
must  be  greater  than  a  nainimum  value 
(for  example,  the  average  value  could  be 
set  at  1  million  pounds^.  Similarly,  the 
criterion  for  the  tiiggerii^  ot 
comprebeisive  testing  wnould  ooasist  of 
an  average  subcategory  member 
production  volupie  reaching  a  minimum 
value  (for  example,  the  average  value 
could  be  set  at  10  million  pounds). 

EPA  invites  comments  on  the  relative 
merits  of  these  two  approaches  for 
triggering  of  subcategory  testing. 

Q*A  also  welcomes  comments  on  the 
following,  as  well  as  suggestions  for 
other  triggering  criteria: 

1.  Tr^ering  testing  for  a  subcategory 
if  at  least  one  representative  of  the 
subcategory  totals  1  nrilBon  pounds  of 
prodactiaa  per  year. 

2.  Triggering  testing  isr  a  sobcategory 
by  means  of  exposure-based  criteria 
such  as  workers  exposed,  consumers 
exposed,  etc.,  in  addition  to  production- 
based  criteria. 

/.  Comprehensive  Testing  Trigger 

EPA  has  defined  two  production-level 
triggers,  one  at  one  miirion  pounds  for 
screening  level  testing  and  one  at  10 
million  pounds  for  oncogenicity  and 
comprehensive  level  testing.  EPA 
solicits  conancnt  on  whether  10  nriftkm 
poands  comports  wift  manufacturers' 
ability  to  pay  for  the  oonpiebemive 
levci  af  testing,  la  addltian.  EPA  eaiicits 
comments  on  the  valae  af  the 
information  derived  ban 
comprehensive  testing  relative  to  the 
burden  imposed  «vhen  selecting  this 
trigger.  Is  it  appropriate  to  use  10  million 
pounds  to  trigger  testing  based  on  a  high 
prodaction/bigh  enposare  ooncem?  If  an 
exposare  valtas  sboald  be  iochidad. 
what  should  it  be  and  haw  could  iZ>A 
appty  it  as  a  triggering  mechanism? 

/.  InteiciMytgeability  ofSabstances  for 
End  Uses 

EPA  is  aware  of  the  iirterchangeabdity 
of  several  of  the  glycidyls  for  the  same 
end  use,  and  has  considered  the 
available  data  reganfing  tiiis 
interchaageabttty  in  SPA's  economte 
analyms  <^  (his  proposed  rale  presented 
in  IMt  Vn.  of  the  preandOe. 

To  gain  a  gsealsr  andervtanding  ef  the 
intatrbsngiMtslri  af  flycidyls.  so  dwt 
this  fodor  caa  play  the  sppropriate  sole 
in  enaliiatieas  of  fe  eooaaeuc  ia^tact  ef 
this  prepoeedwde.  EPA  is  Bsqaes  ting  the 
submission  ofadditienal  data  relatiag  to 
interchai^abihty. 

K.  Sobcategorizathn  Scheme 

EPA  has  atten\pted  to  balance  die 
costs  of  testing  wflh  the  need  to  conduct 
risk  assessments  on  these  chemicals. 


Accor^ngty.  to  ease  the  testing  costs. 
EPA  has  not  proposed  testing  of  each 
member  of  the  category.  Instead,  EPA 
has  usedSAR  to  define  snbcategories 
and  has  proposed  that,  generally,  data 
be  developed  on  only  one  member  of  a 
particttlaT  subcategory.  This  would  be 
snfftcient  testing,  hotvever,  because 
wherever  possible.  E^A  would  use  die 
data  on  the  tested  member  to  assess  the 
risks  of  all  members  of  the  subcategory. 
H*A  has  considered  alternatives,  such 
as  using  fewer  subcategories,  which 
would  further  lessen  the  burden  of 
testing.  However,  using  fewer 
subcategories  would  also  mean  that  the 
substances  within  each  subcategory 
would  be  less  stracturally  similar,  and 
therefore  using  the  data  on  one  test 
substance  to  represent  the  toxicity  of  aS 
members  of  the  subcategory  would 
become  moie  difficah  to  jaattfy.  While 
EPA  has  tried  to  accommodate  these 
two  objectives,  EPA  iccognizes  that 
there  may  be  o(ka  woritable 
approaches.  Hierefoie.  EPA  is 
interested  in  oonstnictiue  suggestions  of 
how  to  reduce  the  testing  burden  and 
reduce  the  complexity  of  this  rale,  while 
providing  for  sufBcicnt  data  to  assess 
the  risks  posed  by  (be  entiK  categwy  af 
glycidyls.  EPA  is  solkiUng  oneiniMil  on 
altemative  subcategorizatioaa  based  on 
testing  burdea  and  the  asehilness  «f  the 
test  data. 

VR.  ocononic  Analysis  of  Proposed 
Rule 


To  assess  the  patsBtial  4 
impact  af  this  rak.  &A  bas  prepaiad  aa 
eoaaomic  analysis  that  evsfuates  the 
potential  for  stgaifiosart  adverse 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  Much  of 
the  infomatieo  reviewed  In  tks 
ecoaoHdc  analysis  was  claimed  as 
Confldeatial  Basiness  Infonnation  (CBQ 
and.  atdMMgh  in  the  raoard  for  diii 
nilsnintiag  as  TSCA  CM  Documcit 
CsaCrol  Nbj  aO-«neOO0M.  Is  not 
availabk  far  public  review.  A  non-GR 
versioa  af  drfs  analysis  bos  been 
prepared  (Kef.  M)  snd  has  beea  placed 
in  the  public  lafoaiaAcing  riieofd  for  this 
propoasd  rale.  The  analysis  is 
summarised  below. 

The  total  oosts  of  me  proposed 
imme^tety-required  testing  are 
estimaled  to  range  from  Sll.9  to  $18.2 
million,  indedtng  $16.3  to  $14.9  million 
in  laboratory  costs  and  $2.0  to  $3.6 
million  in  administntive  costs. 
Administrative  cost  associated  with  test 
rules  are  estimated  to  be  equal  to  25 
percent  ot  the  laboratory  costs,  and 
account  for  activities  soch  as  selecting 
laboratories,  preparing  test  protocols, 
mointoring  testing,  developing  cost- 
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sharing  agreements  and  preparing 
reports  to  EPA.  The  annualized  test 
costs  (using  a  7  percent  cost  of  capital 
and  a  15-year  cost  recovery  period] 
range  from  $1.4  million  to  $2.0  million. 
Annualized  costs  represent  the  constant 
costs  which  would  have  to  be  recouped 
each  year  of  the  15-year  payback  period 
to  finance  the  testing  expenditure  in  the 
first  year.  The  annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  the  potential  impact  of  the 
test  costs. 

To  simplify  discussion  of  the  test  cost 
impacts,  the  substances  included  in  this 
proposed  rule  have  been  divided  into 
three  different  groups,  based  on  the  uses 
of  the  substances.  The  potential  impact 
of  the  test  costs  on  each  of  these  three 
groups,  and  on  glycidol,  is  discussed 
below. 

A.  Epoxy  Resin  Intermediate  and 
Specialty  Resins 

This  group  includes  the  substances  in 
subcategories  VI  and  VII.  Diglycidyl 
ether  of  bisphenol  A,  an  intermediate  to 
epoxy  resins,  is  by  far  the  largest 
volume  substance  in  this  group.  The 
others  in  this  group  are  used  as  epoxy 
modifiers,  as  specialty  resins  for 
aerospace  applications,  and  as 
intermediates  to  components  of  acrylic 
coating  resins. 

Total  estimated  test  costs  for  this 
group  of  chemicals  range  from  $4.6 
million  to  $6.5  million.  The  potential  for 
adverse  economic  impact  on  the 
substances  in  this  group  appears  to  be 
low,  due  to  the  following  factors; 
demand  appears  to  be  inelastic;  market 
expectations  are  favorable;  and  unit  test 
costs  are  low  relative  to  price. 

B.  Reactive  Diluents 

Subcategories  I,  II.  IV.  and  V  are 
comprised  primarily  of  giycidyl  ethers 
which  are  used  as  reactive  diluents  for 
epoxy  resins.  Estimated  total  test  costs 
for  this  group  range  from  $6.2  million  to 
$8.8  million.  The  potential  for  significant 
adverse  economic  impact  of  the  test 
costs  on  the  group  of  reactive  diluents 
as  a  whole  appears  to  be  low.  However, 
the  potential  for  adverse  economic 
impact  on  some  of  the  lower-volume 
reactive  diluents  in  the  group  may  be 
significant.  These  conclusions  are  based 
on  the  following  factors:  demand  for 
reactive  diluents  as  a  group  appears  to 
be  relatively  inelastic  but  demand  for 
some  of  the  low-volume  diluents  may  be 
significantly  more  elastic;  and  unit  test 
costs  may  be  somewhat  high  relative  to 
price  for  several  of  the  individual 
chemicals  in  the  group.  The  adverse 
impacts  of  any  potential  substitutions 
are  also  reduced  by  the  likelihood  that 
the  suppliers  of  the  potentially  ejected 


chemicals  are  also  the  suppliers  of  the 
probable  substitutes. 

C.  Silane  Coupling  Agents 

The  only  substance  of  commercial 
significance  in  subcategory  III  is  3- 
(trimethoxysilyl]propyl  giycidyl  ether, 
which  is  used  as  a  silane  coupling  agent. 
Estimated  total  test  costs  for  this 
category  range  from  $1.1  million  to  $1.5 
million.  These  costs  are  not  expected  to 
have  a  significant  economic  impact,  due 
to  the  following  factors:  demand  for  3- 
(trimethoxysilyl)propyl  giycidyl  ether 
appears  to  be  somewhat  inelastic; 
market  expectations  are  favorable;  and 
test  costs  are  low  relative  to  price.  The 
adverse  impacts  of  any  potential 
substitutions  are  also  reduced  by  the 
likelihood  that  the  several  suppliers  of  3- 
(trimethoxysilyl)propyl  giycidyl  ether 
are  also  suppliers  of  the  probable 
substitutes. 

D.  Glycidol 

Estimated  total  test  costs  for  glycidol 
range  from  $0.9  million  to  $1.3  million. 
The  potential  for  significant  impact  on 
the  glycidol  market  is  low,  because 
demand  for  this  substance  appears  to  be 
inelastic. 

Refer  to  the  non-CBI  economic 
analysis  found  in  the  rulemaking  record 
for  this  proposed  rule  for  a  complete 
discussion  of  test  costs  estimation  and 
the  potential  for  economic  impact 
resulting  from  these  tests. 

E.  Costs  of  Reporting  Under  TSCA 
Section  8(a) 

In  addition  to  the  costs  of  testing, 
firms  will  also  incur  costs  for  reporting 
under  TSCA  section  8(a).  Firms  will  be 
required  to  report  their  annual 
production  volume  of  each  substance 
subject  to  the  test  rule.  This  requirement 
represents  an  additional  expense  for 
each  of  those  years  in  which  firms  are 
not  required  to  report  production, 
volumes  under  the  Inventory  Update 
Rule,  which  requires  reporting  every 
fourth  year.  Each  year's  reporting  will 
cost  approximately  $35  per  substance 
per  firm,  involving  0.5  hours  of  technical 
time,  0.5  hours  of  clerical  time,  and  0.2 
hours  of  management  staff  per  chemical 
per  company.  Additionally,  each  firm 
may  incur  fixed  costs  of  $50  annually  as 
1  hour  of  management  time  is  spent  for 
rule  familiarization.  Section  8(a) 
reporting  costs  have  no  effect  on  the 
conclusions  discussed  above  concerning 
the  potential  for  adverse  economic 
impact  on  any  of  the  substances  subject 
to  this  rule. 


VIII.  Availability  of  Test  Facilities  And 
Personnel 

EPA  has  determined  that  test  facilities 
and  personnel  are  available  to  perform 
the  testing  specified  in  this  proposed 
rule  (Ref.  15). 

IX.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  public  comment  period  in 
Washington,  DC.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  Mary  Louise 
Hewlett  (202)  260-8162.  The  meeting  will 
be  open  to  the  public,  but  active 
participation  may  be  limited  to  those 
persons  who  arrange  to  present 
comments  and  to  designated  EPA 
participants,  participants  are  requested 
to  submit  copies  of  their  statements  by 
the  meeting  date.  These  statements  and 
a  transcript  of  the  meeting  will  become 
part  of  the  record  for  this  rulemaking. 

X.  Comments  Containing  Confidential 
Business 

Information  (CBI) 

All  comments  will  be  placed  in  the 
public  file  unless  they  are  clearly 
labeled  as  CBI  when  they  are  submitted. 
While  part  of  the  record,  CBI  comments 
will  be  treated  in  accordance  with  40 
CFR  part  2.  A  sanitized  version  of  all 
CBI  comments,  from  which  CBI  has  been 
deleted,  should  be  submitted  to  EPA  for 
the  public  file.  It  is  the  responsibility  of 
the  commenter  to  comply  with  40  CFR 
part  2  in  order  that  all  materials  claimed 
as  confidential  may  be  properly 
protected.  This  includes,  but  is  not 
limited  to,  clearly  indicating  on  the  face 
of  the  comment  (as  well  as  on  any 
associated  correspondence)  that  CBI  is 
included,  and  marking 
"CONFIDENTIAL".  "TSCA  CBI"  or 
similar  designation  on  the  face  of  each 
document  or  attachment  in  the  comment 
which  contains  CBI. 

XI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking,  [docket  number  OPTS- 
42051A].  This  record  contains  the  basic 
information  considered  by  EPA  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 
EPA  will  supplement  this  record  as 
necessary. 

A  public  version  of  the  record,  from 
which  all  CBI  has  been  deleted,  is 
available  for  inspection  in  the  OPTS 
Reading  Room.  Rm.  G-004.  NE  Mall.  401 
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M  St.,  SW..  Washington,  DC  20460,  ftt)m 
8  am  to  12  noon,  and  from  1  pm  to  4  pm, 
Monday  through  Friday,  except  legal 
holidays.  The  record  currently  includes 
the  following  information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  the  chemical  category  of 
glycidol  and  its  derivatives  to  the 
Priority  List  (43  FR  50630.  October  30. 
1978). 

(b)  Rule  requiring  TSCA  section  8(a] 
reporting  on  the  chemical  category  of 
glycidol  and  its  derivatives  (47  FR  26992, 
lune  22, 1982). 

(c)  Rule  requiiing  TSCA  section  8(d) 
reporting  on  the  chemical  category  of 
glycidol  and  its  derivatives  (47  FR  38780, 
September  2, 1982). 

(d)  TSCA  test  guidelines  cited  as 
proposed  test  standards  for  this  rule. 

(e)  Notice  of  final  rule  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (54 
FR  34034.  August  17, 1989). 

(f)  Notice  of  interim  final  rule  on 
single-phase  test  rule  development  and 
exemption  procedures  (50  FR  20652,  May 
17, 1985). 

(g)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures 
(48  FR  31786,  July  11, 1983). 

(h)  Advance  notice  of  proposed 
rulemaking  for  glycidol  and  its 
derivatives  (48  FR  57562,  December  30, 
1983). 

(i)  Notice  of  Inventory  Update  Rule 
(51  FR  21447.  June  12. 1986). 

(j)  Notice  of  Agency's  first  and  second 
proposed  test  rules  (45  FR  48510,  July  18, 
1980  and  46  FR  30300,  June  5, 1981). 

(k)  Notice  of  proposed  rule  for 
chlorinated  benzenes  (45  FR  48524,  July 
18, 1980). 

(I)  Notice  of  proposed  rule  for  mesityl 
oxide  (48  FR  30699.  July  5, 1983). 

(m)  Notice  of  proposed  rule  for  cresols 
(48  FR  31812,  July  11, 1983). 

(n)  Notice  of  proposed  rule  for 
ethyltoluenes,  trimethylbenzenes,  and 
C9  aromatic  hydrocarbon  fraction  (43  FR 
23088,  May  23. 1983). 

(o)  Notice  of  final  Phase  I  test  rule  for 
mesityl  oxide  (50  FR  51857,  December 
20, 1985). 

(p)  Notice  of  final  Phase  I  test  rule  for 
C9  aromatic  hydrocarbon  fraction  (50  FR 
20662,  May  17. 1985). 

(q)  Notice  of  test  rule  for 
diethylenetriamine  (50  FR  21398.  May  23. 
1985). 

(r)  Notice  of  test  rule  for  four 
fluoroalkenes  (52  FR  21516,  June  8. 1987). 

(s)  Notice  of  proposed  amendment  in 
test  rules  for  mouse  visible  specific 
locus  test  requirement  (53  FR  51847. 
December  23. 1988).  . 


(t)  Notice  o;  final  amendment  in  test 
rules  for  the  mouse  visible  specific  locus 
requirement  (55  FR  12639.  April  5, 1990). 

(2)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  comments  and 
letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

(3)  Reports — published  and 
unpublished  factual  materials 
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Raymond  Locke,  USEPA  Chemical  Testing 
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Inc.,  July  1987. 
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Human  Exposure  Assessment;  Glycidol  and 
its  Derivatives  (Final  Report)."  (February  4. 
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1963). 
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Occupational  Safety  and  Health.  "Criteria  for 
a  Recommended  Standard:  Occupational 
Exposure  to  Giycidyl  Ethers."  DHEW 
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(14)  USEPA.  Economics  and  Technology 
Division.  "Economic  Impact  Analysis  of 
Proposed  Test  Rule  for  Glycidol  and  Us 
Derivatives  (ConHdenlial  and  Non- 
Confidential  Information  Versions)." 
(September  24, 1990). 
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MD.  "EPA  census  of  the  toxicological  testing 
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Analysis,  OTS,  USEPA,  Washington.  DC. 
(June.  1990). 

XII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  proposed  test 
rule,  if  promulgated,  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order,  i.e.,  it  would  not  have  any  annual 
effect  on  the  economy  of  at  least  $100 
million,  would  not  cause  a  major 
increase  in  prices,  and  would  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA.  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354, 
September  19, 1980).  EPA  believes  that 
this  proposed  test  rule,  if  promulgated, 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  There  are  only  a  small 
number  of  known  small  manufacturers, 
(2)  any  small  processors  are  not 
expected  to  perform  testing  themselves 
or  to  participate  in  the  organization  of 
the  testing  effort,  (3)  they  will 
experience  only  very  minor  cost  in 
securing  exemption  from  testing 
requirements,  and  (4)  they  are  unlikely 
to  be  affected  by  reimbursement 
requirements. 

The  definition  of  small  business  used 
under  TSCA  section  8(a)  to  exempt  from 
reporting  includes  any  manufacturing/ 
importing  firm  with  annual  sales, 
including  sales  of  any  parent  firm,  below 
$4  million,  or  any  firm  which 
manufactures  the  chemical  of  concern  at 
less  then  100.000  pounds  annually  and 
has  sales,  including  sales  of  any  parent 
firm,  below  $40  million. 

EPA  is  requesting  that  interested 
parties  submit  comments  regarding 
adverse  economic  impact  which  may 
result  from  testing  requirements.  Upon 
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receipt  of  public  comments,  EPA  will 
reevaluate  the  determination  that  small 
firm»  will  not  be  adversely  affected  by 
this  rulemaking. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  OMB  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C.  3501  et 
seq..  and  have  been  assigned  OMB 
number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  22,370  hours  per  response. 


including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St,  SW.,  Washington.  DC 
20460:  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (2070-0033),  Washington.  DC 
20503.  TTie  final  rule  will  respond  to  any 


OMB  or  public  comments  on  the 
information  collection  requirements. 

List  of  Subjects  in  40  CFR  Parts  704  and 

798 

Chemicals,  Chemical  export. 
Environmental  protection,  Hazardous 
substances.  Recordkeeping  and 
reporting  requirements.  Testing. 

Dated:  October  28. 1991. 

Victor ).  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

|FR  Doc  91-26749  Filed  11-6-91;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  15 

(FAR  Cm*  90-59] 

Federal  Acquisition  Regulation; 
Sut>contract  Pricing 

agencies:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administratio£;|^ASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  revise  policies  affecting 
cost  analysis  as  they  relate  to 
subcontract  cost.  Review  of  the  Defense 
Federal  Acquisition  Regulation 
Supplement  indicated  that  there  were 
policies  which  had  value  beyond  use 
solely  within  the  Department  of  Defense 
and  should  be  made  applicable 
Govemmentwide. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  January  6. 
1992  to  be  considered  in  the  formulation 
of  a  fmal  rule. 

addresses:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  ATTN:  Deloris  Baker. 
18th  &  F  Streets.  NW..  room  4041. 
Washington.  DC  20405. 

Please  cite  FAR  case  90-59  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMttTIOM  COMTACn 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041.  GS  Building. 
Washington.  DC  20405,  (202)  501-47S5. 
Please  cite  FAR  case  90-59. 


SUPPLMMNTART INFORMATKM* 

A.  Rsgnlatory  Flexibility  Act 

The  proposed  rule  is  not  expeeted  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  sag.. 
because  most  contracts  awarded  to 
small  business  are  awarded  on  the  basis 
of  sealed  bidding  and  no  certified  cost 
or  pricing  data  is  required.  Commenta 
are  invited  from  small  businesset  and 
other  interested  parties.  Comments  from 
small  entities  concerning  the  affected 
FAR  subsection  will  also  be  considered 
in  accordance  with  section  &10  of  the 
Act.  Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601.  etseq. 
(FAR  case  90-59)  in  correspondence. 

B.  Paperwork  Reductiott  Act 

The  proposed  rule  does  not  impose 
recordkeeping,  information  collection 
requirements,  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  differ 
from  the  requirements  currently 
approved  by  OMB  pursuant  to  44  U.S.C 
3501,  et  seq..  under  OMB  Control 
Number  9000-0013. 

List  of  Subjects  in  48  CFR  Part  IS 

Government  procurement; 
Subcontract  pricing. 

Dated:  November  1. 1991. 
AUMTtA-YlcchiaUa. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  15  be  amended  as  set  forth  below: 

PART  15— CONTRACTING  BV 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
part  15  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.&C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  15.806-1  is  amended  by 
adding  paragrapis  (e)  and  (f)  to  read  as 
follows: 


(e)  Whenever  a  prime  contractor  is 
required  to  submit  subcontractor  cost  or 
pricing  data,  the  contracting  ofHcer 
should  consider  requiring  the  prime 
contractor  to  include  the  following 
information  in  its  proposal  or  quotation 
ia  addition  to  other  information  required 
by  Table  15-2  instructions  for  the 
Standard  Form  (SF)  1411  at  15.804-6. 
The  type  and  amount  of  such  additional 
information  should  be  determined  only 
after  giving  due  consideration  to  both 
the  relative  importance  of  the  item(s)  or 
8ervice(s)  and  the  dollar  amount 
involved.  Examples  of  such  information 
are: 

(1)  Size  classification  (large  or  small 
business)  of  each  source; 

(2)  Reasons  for  proposed  method  of 
subcontracting  (whether  competitive  or 
other  than  competitive); 

(3)  Subcontract  types  contemplated  or 
negotiated; 

(4)  Comparison  with  invoice  prices  of 
prior  subcontracts; 

(5)  Organizational  relationship  of 
proposed  subcontractor  to  offeror, 

(6)  Explanation  of  any  changes  from 
previous  "make-or-buy"  decisions; 

(7)  Description  of  the  extent  of 
subcontract  supervision;  and 

(8)  Statement  as  to  whether  fees  for 
cost  type  subcontracts  exceed  the  fee 
limitations  at  15.903(d). 

(f)  If  a  prime  contractor  fails  to 
provide  the  results  of  the  analysis  of  a 
subcontract  proposal,  as  required  by 
15.806-l(a)(2),  or  if  the  analysis  is  so 
deficient  or  untimely  as  to  preclude  an 
adequate  Government  analysis  of  the 
prime  contractor's  proposal,  the 
contracting  officer  should  require  the 
prime  contractor  to  provide  an  adequate 
analysis.  If  the  prime  contractor  refuses, 
the  contracting  officer  should  consider 

(1)  Reducing  the  profit  objective;  or 

(2)  Withholding  award  and  referring 
the  matter  to  higher  management  for 
resolution. 

(FR  Doc.  91-26886  Filed  11-6-91;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-91-3305;  FR-3036-N-01  ] 

Put>lic  Housing  Mixed  Income  New 
Communities  Strategy  (MINCS) 
Demonstration  Program  Guidelines 
and  Request  for  Applications 

AQCNCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

ACTION:  Notice  of  demonstration 

guidelines  and  request  for  applications. 

SUMMARY:  Ttiis  Notice  announces 
guidelines  for  the  Public  Housing  Mixed 
Income  New  Communities  Strategy 
(MINCS)  Demonstration  Program, 
authorized  by  section  522  of  the 
National  Affordable  Housing  Act  (Pub. 
L.  101-625,  approved  November  28. 
1990).  The  purpose  of  this  demonstration 
is  to  test  the  effectiveness  of  promoting 
the  revitalization  of  troubled  urban 
communities  through  the  provision  of 
public  housing  in  socioeconomically 
mixed  settings  combined  with  the 
innovative  use  of  public  housing 
operating  subsidies  to  stimulate  the 
development  of  new  affordable  housing 
in  such  communities.  This  Notice 
announces  that,  as  required  by  section 
552(d).  HUD  will  carry  out  the 
demonstration  program  with  respect  to 
public  housing  for  families  administered 
by  the  Housing  Authority  of  the  City  of 
Chicago.  Illinois  (CHA).  In  addition, 
section  522(d)  authorizes  HUD  to  carry 
out  a  nationwide  competition  to 
authorize  MINCS  demonstration 
programs  at  up  to  three  additional 
public  housing  agencies. 
APPUCATION  DUE  DATE:  Applications 
must  be  received  by  May  5. 1992. 
ADDRESSES:  Applications  for  the  MINCS 
Demonstration  must  be  sent  to  the 
Office  of  Resident  Initiatives,  room  4112. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  Attention:  Paul 
L.  Fletcher. 

FOU  FURTHER  INFORMATION  CONTACT: 
Paul  L.  Fletcher.  Office  of  Resident 
Initiatives.  Department  of  Housing  and 
Urban  Development,  room  4100,  451 
Seventh  Street  SW..  Washington.  DC 
20410:  (202)  708-^214  (TDD  (202)  706- 
0850).  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980. 


Pending  approval  of  these  collections  of 
information  by  OMB  and  the  assignment 
of  an  OMB  control  number,  no  person 
may  be  subjected  to  a  penalty  for  failure 
to  comply  with  these  information 
collection  requirements. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  in  this 
document  under  the  heading.  Other 
Matters.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  sent  by  December  9. 1991,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street  SW..  Washington.  DC 
20410:  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Background 

Section  522  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625.  approved  November  28. 1990) 
(the  Act)  creates  the  Public  Housing 
Mixed  Income  New  Communities 
Strategy  Demonstration  (MINCS) 
Program,  a  ten-year  demonstration 
program  to  test  the  effectiveness  of 
promoting  the  revitalization  of  troubled 
urban  communities  through  the 
provision  of  public  housing  in 
socioeconomically  mixed  settings 
combined  with  the  innovative  use  of 
public  housing  operating  subsidies  to 
stimulate  the  development  of  new 
affordable  housing. 

The  intent  of  the  program  is  to  provide 
more  socioeconomically  mixed  living 
situations  than  normally  occur  in  public 
housing  projects.  To  this  end,  HUD  will 
permit  participating  public  housing 
agencies  (including  Indian  Housing 
Authorities  and  hereinafter  referred  to 
as  "PHAs")  to  lease  public  housing  units 
to  low-income  households  not  of  very 
low  income  (hereinafter  referred  to 
simply  as  "low-income  households").  It 
is  intended  that  low-income  households 
admitted  into  public  housing  projects 
under  this  program  will  pay  rents 
sufficient  to  fully  cover  average  PHA 
operating  costs  per  unit.  The  funds 
thereby  released  are  to  be  used  to  assist 
an  at  least  equal  number  of  very  low- 
income  families  to  reside  in 
economically  mixed  newly  constructed 
or  renovated  privately  owned  projects. 
Not  more  than  25  percent  of  the  units  in 


these  privately  owned  projects  may  be 
leased  under  this  demonstration. 

This  Notice  sets  forth  the  guidelines 
under  which  the  demonstration  program 
will  operate,  and  solicits  applications 
from  PHAs  for  a  nationwide  competition 
for  authorization  to  implement  a  MINCS 
demonstration. 

Summary  of  Program  Features 

A  maximum  of  four  PHAs  will  be 
allowed  to  participate  in  the  MINCS 
demonstration  program.  In  addition  to 
the  Housing  Authority  of  Chicago,  a 
maximum  of  three  PHAs  will  be  selected 
by  nationwide  competition,  as  required 
by  section  522(d)  of  the  NAHA.  All  four 
PHAs  will  be  subject  to  the  threshold 
and  performance  criteria  described  in 
these  Guidelines. 

Under  the  MINCS  demonstration 
program.  HUD  will  permit  participating 
PHAs  to  use  public  housing  operating 
subsidies  to  underwrite  the  operating 
cost  of  newly  developed  or  recently 
renovated  privately-owned  affordable 
housing  units  leased  in  accordance  with 
these  guidelines.  Use  of  operating 
subsidy  will  be  permitted  through  an 
amendment  to  the  Annual  Contributions 
Contract  (ACC)  with  the  PHA. 

That  portion  of  the  newly  constructed 
or  rehabilitated  units  that  are  privately 
developed  and  owned,  and  leased  under 
contract  to  the  PHA  for  the  term  of  the 
demonstration,  will  provide  residences  ' 
for  very  low-income  families  who 
voluntarily  agree  to  participate  in  the 
MINCS  demonstration.  The  very  low- 
income  families  that  are  offered  an 
opportunity  to  participate  in  the 
demonstration  program  must  reside,  or 
have  been  offered  a  unit,  in  public 
housing  administered  by  the 
participating  PHA.  Participating  families 
must  enter  into  a  one-year  lease  with 
the  PHA,  renewable  upon  expiration  for 
a  period  not  to  exceed  seven  years, 
which  may  be  further  extended  (as 
described  in  Section  X). 

In  order  to  prepare  participating  very 
low-income  families  for  successful 
transition  to  the  private  rental  housing 
market  and  homeownership  within  a 
reasonable  period  of  time,  the  PHA  must 
assure  that  a  comprehensive  program  of 
services,  counseling,  and  incentives  will 
be  made  available  in  conjunction  with 
the  privately  developed  and  owned 
housing  units  provided  under  the  MINCS* 
demonstration  program. 

Participating  families  residing  in  the 
privately  developed  and  owned  housing 
units  must  voluntarily  enter  into  a 
contract  of  participation  with  the  PHA 
delineating  the  mutual  obligations  and 
benefits  of  both  parties.  The  contract  of 
participation  will  become  a  part  of  the 
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lease  agreement  between  the 
participating  family  and  the  PHA. 

To  facilitate  the  establishment  of 
socioeconomicany  mixed  communities 
within  existing  public  housing 
developments,  the  Secretary  will 
authorixe  participating  PHAs  to  lease  an 
equivalent  number  of  units  in  those 
projects  to  low-income  families  who  are 
not  very  tow-irHX>me  families, 
notwithstanding  the  provisions  of 
section  16(b)  of  the  U.S.  Housing  Act  of 
1937  (1937  Act). 

Low-income  families  must  enter  into  a 
one-year  lease  with  the  PHA.  renewable 
annually  upon  expiration  for  a  period 
not  to  exceed  seven  years,  except  as 
described  in  Section  X.  The  monthly 
rental  charge  for  each  low-income 


family  in  public  housing  may  not  exceed 
the  ceiling  rent  level  approved  by  HUD 
for  use  by  the  PHA. 

To  ensure  that  there  is  no  loss  of 
public  housing  units,  for  the  entire  term 
of  the  demonstration  the  number  of 
newly  developed  or  renovated  privately 
owned  affordable  housing  units  for 
which  operating  subsidy  use  is 
authorized  may  not  be  less  than  the 
number  of  public  housing  units  that, 
notwithstanding  the  demonstration 
program,  would  have  been  assisted  with 
the  operating  subsidy  amounts. 
Operating  subsidy  will  be  determined  in 
accordance  with  the  Performance 
Funding  System  (PFS)  (24  CFR  part  990). 
the  ACC  and  these  Guidelines 
(described  in  section  V). 


In  order  to  test  the  revitalization 
impact  of  the  demonstration  on  the 
troubled  urban  community,  participating 
PHAs  must  define  the  specific 
geographic  area  of  the  demonstration 
program,  which  must  be  smaller  than  the 
total  geographic  area  under  the 
jurisdiction  of  the  PHA. 

Other  Matters 

The  collection  of  information 
requirements  contained  in  this  Notice 
have  been  submitted  to  the  O^ce  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3502).  Those 
sections  of  the  Guidelines  determined 
by  the  Department  to  contain  collection 
of  information  requirements  and  the 
reporting  burden  are  as  follows: 
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These  Guidelines  do  not  constitute  a 
"major  rule**  as  that  term  is  defined  in 
8ectionl(d)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  Guidelines  indicates  that 
they  would  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  ntore: 
(2)  cause  a  major  increase  in  costs  or 
prices  fior  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  {3)  have  a  significartt  adverse 
effect  on  oompetition,  employment 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C  005(b) 
(the  Regulatory  FlexibiHty  Act),  the 
unders^ned  hereby  certifies  that  these 
GuideUnea  wotdd  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because,  under 
section  5Z2(d)  of  the  Act.  the  number  of 
participating  PHAs  is  limited  to  four. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  policies  contained 
•n  these  Guidelines  may  have  potential 
for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  for  some  families.  Hie  public 
housing  MINCS  demonstration,  by 


providing  supportive  services, 
counseling  and  incentives,  can  be 
expected  to  increase  the  opportunities 
for  very  low-income  families  to  become 
self-sufficient  and  gain  economic 
independence.  Since  the  impact  on  die 
family  is  considered  beneficial,  no 
further  review  is  necessary. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a]  of 
Executive  Order  1261Z,  Federalism,  has 
determined  that  the  policies  contained 
in  these  Guidelines  do  not  have 
substantial  direct  effects  on  States,  on 
their  political  subdivisions,  or  an  their 
relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
Notice's  major  effects  would  be  on 
individuals. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)|C)  of  the 
NatioMil  Environmental  Ptjicy  Act  of 
1900.  The  Finding  of  No  Significant 
Impact  ia  available  for  pnbHc  inspection 
between  7:30  a.m.  and  5:30  pja. 
weekdays  in  the  Oflice  of  the  Rules 
Docket  Clerk.  Office  of  the  Genera) 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276, 451 
Seventh  Street  SW,  Washington.  DC 
20410. 


Accordingly,  the  Department  adopts 
the  following  Guidelines  for  the  Public 
Housing  Mixed  Income  New 
Communities  Strategy  Demonstration 
Program  Guidelines. 

Public  Housing  Mixed  Income  New 
CommunitiM  Strategy  (MINCS) 
DemonstratioD  GuideltaM 

Table  of  CoolanU 
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II.  Program  Establishment 
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XII.  Participation  of  Low-Income  Families 
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I.  Introduction 

These  guidelines  implement  the  Public 
Housing  Mixed  Income  New 
Communities  Strategy  (MINGS),  a  ten- 
year  demonstration  program  authorized 
by  section  522  of  the  National 
Affordable  Housing  Act  (Pub.  L.  101-625, 
approved  November  28. 1990).  The 
purpose  of  the  program  is  to 
demonstrate  the  effectiveness  of 
promoting  the  revitalization  of  troubled 
urbbn  communities  through  the 


provision  of  public  housing  in 
socioeconomically  mixed  settings 
combined  with  the  innovative  use  of 
public  housing  operating  subsidies  to 
stimulate  the  development  of  new 
affordable  housing  in  such  communities. 

II.  Program  Establishment 

A.  General 

PHAs  that  have  submitted  successful 
proposals  and  have  been  designated  by 
HUD  to  participate  may  be  eligible  to 
estabhsh  and  carry  out  a  local  Mixed 
Income  New  Communities  Strategy 
(MINCS)  demonstration  program. 

B.  Coordinating  Committee 

For  a  PHA  to  be  eligible  for 
designation  or  selection  for  participation 
in  the  MINCS  demonstration  program, 
the  chief  executive  officer  of  each  unit  of 
general  local  government  in  which  the 
PHA  is  located  must  appoint  a 
coordinating  committee.  The 
coordinating  committee  must  participate 
in  the  development  of  the 
implementation  plan  (described  in 
Section  VII);  review,  monitor,  and  make 
recommendations  for  improvements  in 
activities  under  the  demonstration 
program;  and  ensure  the  coordination 
and  delivery  of  services  under  Section 
X. 

C.  Occupancy  Conditions 

When  the  PHA  commences  the 
MINCS  demonstration  and  for  the  entire 
term  thereafter,  equal  numbers  of  public 
housing  units  for  low-income  families 
and  privately-owned  housing  units  for 
very  low-income  families,  designated  for 
demonstration  use,  must  be  available  for 
occupancy  by  families  participating  in 
the  demonstration. 

D.  Incentives 

A  demonstration  program  must 
provide  a  comprehensive  program  of 
services  (defined  in  Section  III)  and 
incentives  (described  in  Section  XI)  for 
eligible  families  electing  to  participate  in 
the  program. 

E.  Nondisplacement 

No  person  who  is  a  tenant  of  public 
housing  during  the  term  of  the 
demonstration  program  may  be 
displaced  (permanent,  involuntary 
move)  as  a  result  of  the  demonstration 
program.  In  addition  to  sanctions  under 
the  agreement,  a  violation  of  this  policy 
may  trigger  a  requirement  to  provide 
relocation  assistance  under  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  (URA). 

III.  Definitions 

For  the  purpose  of  this  program: 


Act  means  the  National  Affordable 
Housing  Act  (Pub.  L.  101-625.  approved 
Nov.  28, 1990). 

Adjusted  Income  means  income  as 
determined  under  24  CFR  part  913. 

Affordable  housing  means  units  that 
allow  low-income  families  to  lease 
modest  housing  in  the  bottom  half  of  the 
rental  market  without  incurring  a  high 
rent  burden  while  at  the  same  time 
exercising  some  degree  of  "freedom  of 
choice"  in  the  selection  of  decent,  safe, 
and  sanitary  rental  housing  in  the  PHA 
jurisdiction. 

Annual  Contributions  Contract  (ACC) 
means  a  contract  (in  the  form  prescribed 
by  HUD)  under  which  HUD  agrees  to 
provide  financial  assistance  and  the 
PHA  agrees  to  comply  with  HUD 
requirements  for  the  development  and 
operation  of  a  public  housing 
development. 

Ceiling  rent  means  the  monthly  rent 
approved  by  HUD  for  use  by  the  public 
housing  agency  as  specified  under 
section  3(a)(2)(A)  of  the  U.S.  Housing 
Act  of  1937. 

Certification  means  a  written 
assertion  based  on  supporting  evidence 
to  be  kept  available  for  inspection  by 
the  Secretary,  the  Inspector  General, 
and  the  public,  which  assertion  shall  be 
deemed  to  be  accurate  for  purposes  of 
this  Notice,  unless  the  Secretary 
determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Contract  of  Participation  means  a 
contract  entered  into  between  a 
"participating  family"  and  a 
"participating  public  housing  agency"  in 
accordance  with  Section  X  of  this 
Notice. 

Coordinating  committee  means  a  local 
coordinating  committee  established  by 
the  chief  executive  officer  of  each  unit  of 
general  local  government  in  which  a 
PHA  is  located,  as  described  in  Section 
VIII  herein. 

Demonstration  program  means  the 
program  established  by  the  Secretary 
under  Section  522  of  the  Act. 

Demonstration  period  means  the  ten- 
year  period  beginning  on  the  date  of 
enactment  (November  28, 1990)  of  the 
Act  and  ending  upon  the  expiration  of 
the  10-year  period  beginning  on  the  date 
of  the  enactment  of  this  Act. 

Earned  income  includes,  but  is  not 
exclusive  to,  income  from  wages,  tips, 
salaries,  other  employee  compensation, 
and  any  earnings  from  self-employment. 

Head  of  the  family  means  any  adult 
member  named  on  the  lease  that  the 
family  so  designates.  This  designation 
may  be  changed  upon  written 
notification  to  the  PHA  by  the  family. 
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The  head  of  family  need  not  be  a 
signatory  to  the  lease. 

Low-income  family  means  a  family 
whose  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  the  Secretary 
with  adjustments  for  smaller  and  larger 
fLmilies,  except  that  the  Secretary  may 
establish  income  ceilings  higher  or  lower 
than  80  percent  of  the  median  for  the 
area  on  the  basis  of  findings  by  the 
Secretary  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  unusually  high 
or  low  family  incomes. 

Newly  constructed  private  housing 
means  privately  developed  and  owned 
housing  that  has  been  built  but  never 
occupied,  or  privately  developed  and 
owned  housing  for  which  the  title  has 
not  been  vested  from  the  developer/ 
builder  to  the  homeowner/purchaser. 

Operating  subsidy  amounts  means 
assistance  for  public  housing  provided 
through  the  Performance  Funding 
System  under  section  9  of  the  U.S. 
Housing  Act  of  1937. 

Participating  family  means  a  family 
that  is  residing  in  newly  constructed  or 
rehabilitated  housing  units  that  are 
privately  developed  and  owned  and 
who  has  voluntarily  entered  into  a 
contract  of  participation  (defined  in 
Section  X)  with  the  PHA. 

Participating  PHA  means  a  public 
housing  agency  with  respect  to  which 
the  Secretary  carries  out  the 
demonstration  program  under  the  Act. 

Privately  Developed  Housing  Project 
means  any  privately  developed  and 
owned  housing  leased  by  the  PHA  for 
this  demonstration  and  specifically 
described  in  the  Amended  Annual 
Contributions  Contract  and  in  the  PHA's 
Implementation  Plan.  Privately 
developed  housing  includes  any  of  the 
following  that  were  not  developed, 
constructed,  or  rehabilitated  with  funds 
provided  pursuant  to  section  5  of  the 
U.S.  Housing  Act  of  1937  and  which 
otherwise  meet  the  requirements  of  this 
Notice: 

(1)  One  or  more  contiguous  buildings; 

(2)  An  area  of  contiguous  row  houses, 
or; 

(3)  Scattered  site  buildings. 

Such  housing  cannot  be  owned  by  a 
PHA.  a  PHA-owned  or  operated  housing 
development  corporation  or  non-profit 
identity-of-interest  corporation,  or  an 
Economic  Development  Corporation 
with  financial  ties  to  the  PHA. 

Public  Housing  Agency  (PHA),  public 
housing,  and  project  have  the  meanings 
given  such  terms  under  section  3(b)  of 
the  U.S.  Housing  Act  of  1937,  including 
Indian  Housing  Authorities  as  defined  in 
section  3(b)(ll)  of  such  Act. 


Rehabilitation  means  the 
improvement  of  the  condition  of  a 
property  from  deteriorated  or 
substandard  to  good  condition  (see  24 
CFR  part  968).  Rehabilitation  may  vary 
in  degree  from  gutting  and  extensive 
reconstruction  to  the  cure  of  substantial 
accumulation  of  deferred  maintenance. 
Cosmetic  improvements  alone  do  not 
qualify  as  rehabiUtation  under  this 
definition.  Rehabilitation  may  also 
include  renovation,  alteration  or 
remodeling  for  energy  efficiency,  the 
conversion  or  adaptation  of  structurally 
sound  property  to  the  design  and 
condition  required  for  use  under  these 
Guidelines,  or  the  repair  or  replacement 
of  major  building  systems  or 
components  in  danger  of  failure. 

Resident  Council  (RC),  Resident 
Management  Corporation  (RMC)  and 
Resident  Organization  (RO)  have  the 
meaning  given  such  terms  in  Subpart  C 
of  24  CFR  part  964  and  24  CFR  905.355. 

Secretory  means  the  Secretary  of  the 
U.S.  Department  of  Housing  and  Urban 
Development. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States,  and  Indian  tribes.  An 
Indian  tribe  is  any  tribe,  band,  pueblo, 
group,  community,  or  nation  of  Indians 
or  Alaska  Natives, 

Successful  completion  of  the 
demonstration  program  means  that  the 
participating  family,  at  the  end  of  the 
seven-year  period  or  before,  is  able  to 
move  into  private  rental  housing  or 
homeownership. 

Supportive  services  means  those 
services  and  counseling  that  a  PHA 
shall  make  available  to  a  participating 
family  in  accordance  with  the  contract 
of  participation,  and  may  include  the 
following: 

(1)  Remedial  education; 

(2)  Education  for  completion  of  high 
school; 

(3)  Job  training  and  preparation; 

(4)  Child  care; 

(5)  Substance  abuse  treatment  and 
counseling; 

(6)  Training  in  homemaking  skills  and 
parenting; 

(7)  Family  counseling; 

(8)  Financial  counseling  services 
emphasizing  plarming  for 
homeownership,  provided  by  local 
financial  institutions  under  the 
Community  Reinvestment  Act  of  1977, 
provided  under  section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  or  title  IV  of  the  U.S.  Housing  Act 
of  1937,  as  amended  by  the  National 


Affordable  Housing  Act  (HOPE),  or 
otherwise  provided;  and 

(9)  Any  other  services  and  resources 
appropriate  to  assist  participating 
families  to  achieve  economic 
independence  and  self-sufficiency. 

Troubled  urban  community  means  a 
Community  Development  Block  Grant 
(CDBG) — eligible  city  or  urban  county 
whose  per  capita  funding  exceeds  by  20 
percent  the  per  capita  average  of  all 
CDBG — eligible  cities  and  urban 
communities. 

Unit  of  general  local  government 
means  any  city,  town,  township,  county, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State. 

Very  low-income  family  means  a 
Lower  Income  Family  whose  Annual 
Income  does  not  exceed  50  percent  of    j 
the  median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families.  HUD      ' 
may  establish  income  limits  higher  or 
lower  than  50  percent  of  the  median 
income  for  the  area  on  the  basis  of  its 
fmding  that  such  variations  are 
necessary  because  of  unusually  high  or 
low  family  incomes. 

IV.  Developing  Private  Housing 

A.  General 

To  stimulate  the  development  of  new 
affordable  housing  in  troubled  urban 
communities  PHAs  will  be  permitted 
innovative  use  of  public  housing 
operating  subsidies.  HUD  will  allow  a 
reasonable  amount  of  time,  to  be 
approved  by  the  Secretary,  for  the 
privately-owned  units  to  be  ready  for 
occupancy. 

B.  Determination  of  Development 
Location  and  Size 

A  participating  PHA  and  the 
applicable  unit  of  general  local 
government  must  jointly  determine,  with 
approval  of  the  legislative  body  of  the 
local  government: 

(1)  the  location  of  any  newly 
constructed  or  rehabilitated  housing  to 
be  utilized  under  the  demonstration 
program  carried  out  by  the  PHA,  which 
location  must  meet  the  site  and 
neighborhood  standards  of  24  CFR 
941.202,  and; 

(2)  the  number  of  units  to  be 
developed  annually, 

C.  Size  Limitation 

The  total  number  of  newly 
constructed  or  rehabilitated  units  ttiat 
may  be  used  under  this  section  in  the 
demonstration  program  may  not 
exceed — 

(1)  15  percent  of  the  number  of  units 
administered  by  the  agency  for  any 
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participating  PHA  with  not  more  than 
5.000  public  housing  units; 

(2)  10  percent  of  the  number  of  units 
administered  by  the  agency  for  any 
jiarticipating  PHA  with  more  than  5.000 
but  not  more  than  25,000  units;  and 

(3]  4  percent  of  the  number  of  units 
administered  by  the  agency  for  any 
participating  PHA  with  more  than  25.000 
units. 

D.  Interagency  Cooperation 

A  participating  PHA  may  seek  the 
cooperation  and  receive  assistance  from 
State,  county,  and  local  governments 
and  the  private  sector  to  develop 
housing  for  use  under  this  section.  Such 
assistance  may  include,  but  is  not 
limited  to — 

(1)  Donations  of  land  and  write-downs 
and  discounts  on  land  by  local 
governments; 

(2]  Abatement  of  real  estate  taxes  for 
specified  periods  by  local,  county,  or 
State  governments: 

(3)  Use  of  Conmiimity  Development 
Block  Grant  funds  or  section  108  loan 
guarantee  proceeds  made  available 
under  title  I  of  the  Housing  and 
Community  Development  Act  of  1974. 
subject  to  any  restrictions  set  forth  in  24 
CFR  part  570; 

(4)  Low  interest  rate  financing  through 
Federal  Home  Loan  Bank  programs. 
State  ot  Federal  programs,  and  private 
lenders; 

(5)  Low-income  housing  tax  credits 
from  State  and  local  governments; 

(6)  Mortgage  revenue  bonds  from 
State  or  local  governments;  and 

(7)  Aid  from  utilities,  including  fuel 
assistance  and  favorable  rate  setting. 

V.  Private  Development  Support  and 
Occupancy  Conditions 

A.  Use  of  Public  Housing  Operating 
Subsidies 

For  purposes  of  the  demonstration 
program,  the  Secretary  will  amend  the 
Annual  Contributions  Contract  (ACC) 
between  the  Secretary  and  each 
participating  PHA  to  permit  the  PHA  to 
utilize  operating  subsidy  amounts 
allocated  to  the  PHA  in  accordance  with 
the  Performance  Funding  System  (PFS). 
as  adjusted  by  the  ACC  amendment  and 
these  Guidelines,  with  respect  to  newly 
constructed  or  rehabilitated  housing 
units  that  are  privately  developed  and 
owned,  and  leased  to  the  PHA  in 
accordance  with  the  provisions  of  these 
Guidelines. 

The  PHA  must  ensure  that,  in 
budgeting  the  amount  of  the  operating 
subsidy  under  the  coatract.  it  retains 
sufficient  funds  to  cover  the  operation 
costs  of  its  PHA-owned  inventory,  along 
with  any  costs  related  to  the  PHA's 


commitment  to  the  MINCS 
demonstration  program,  including  the 
establishment  and  maintenance  of 
escrow  savings  accounts. 

B.  Performance  Funding  System 
Calculations 

Except  as  outlined  below,  the 
calculation  of  Performance  Funding 
System  eligibility  for  a  PHA  in  the 
demonstration  program  will  be  in 
accordance  with  the  PFS  regulations  at 
24  CFR  part  990.  The  PFS  calculation 
will  be  based  on  the  characteristics, 
including  utility  costs,  of  the  PHA- 
owned  units.  Under  the  PFS.  average 
monthly  dwelling  rental  income  is 
estimated  based  on  the  average 
dwelling  rental  charge  for  all  PHA  units. 

Exception.  Participating  PHAs  in  the 
MINCS  demonstration  must  include  the 
rents  charged  each  participating  family 
under  contract  and  residing  in  the 
private  development  in  calculating  the 
average  monthly  dwelling  rental  income. 
In  each  case  where  the  income  of  a 
participating  family  is  included  in  the 
calculation  of  average  rent,  the  rental 
income  of  one  low-income  family 
residing  in  a  pubUc  housing  unit  under 
the  provisions  of  Section  XII  will  be 
excluded  from  the  calculation. 

The  average  monthly  dwelling  income 
will  not  be  adjusted  to  reflect  any  PHA 
contributions  to  an  escrow  savings 
account  but  should  be  adjusted  to 
exclude  any  rent  increases  charged 
because  of  increases  in  the  earned 
income  of  the  family  which  are  to  be 
deposited  into  the  family's  escrow 
savings  account  The  escrow  accounts 
for  participating  families  will  be 
excluded  from  the  calculations  of 
investment  income  for  PFS  purposes. 

C.  Unit  Limitation 

The  PHA  must  comply  with  the 
following  unit  limitations: 

(1)  Private  Units.  Not  more  than  25 
percent  of  the  units  in  each  privately 
developed  housing  project  under  the 
demonstration  program  may  be  leased 
by  a  PHA  pursuant  to  a  lease  contract 
under  subsection  (D). 

(2)  Public  Units.  The  number  of  units 
under  subsection  (D)  may  not  be  less 
than  the  number  of  public  housing  units 
that,  notwithstanding  the  demonstration 
program,  would  have  been  assisted  with 
the  operating  subsidy  amounts  made 
available  under  such  contract. 

D.  PHA/Private  Owner  Lease 

The  participating  PHA  must  enter  into 
a  \t,aae  contract  with  the  private  owner 
specifying  the  number  of  privately 
developed  housing  units  to  be  covered 
by  the  demonstration  for  the 
demonstration  duration.  The  WA  must 


account  separately  for  all  funds 
provided  to  private  owners.  This  will 
allow  HUD  to  evaluate  the  effectiveness 
of  the  program. 

E.  PHA/Private  Owner  Lease  Terms 

Operating  subsidy  amounts  for  each 
privately  developed  unit  will  be 
provided  for  the  operation  of  housing 
under  subsection  (A)  pursuant  to  a  lease 
agreement  between  the  owner  of  the 
housing  and  the  PHA.  which  shall 
specify — 

(1)  The  number  of  units  to  be  leased 
exclusively  to  the  PHA  for  the  term  of 
the  demonstration  program,  subject  only 
to  the  availability  of  amounts  under 
subsection  (A)  or  other  funds  for  such 
purposes: 

(2)  PHA  payments  to  the  private 
developer  should  be  made  on  a  monthly 
basis  reflecting  the  number  of  units 
under  lease: 

(3)  The  private  owner  will  be 
responsible  for  routine  and 
extraordinary  maintenance  for  the  units 
in  each  privately  developed  housing 
project  being  leased  by  a  PHA;  and 

(4]  The  requirements  under  Section  VI 
(C). 

F.  Transfer  of  Operating  Subsidy 
Amounts 

Operating  subsidy  amounts  may  be 
provided  for  one  unit  of  the  newly 
constructed  or  rehabilitated  privately 
developed  and  owned  property  only 
after  the  execution  of  a  lease  under 
Section  XII  for  one  corresponding  public 
housing  unit  | 

C.  Occupancy 

Occupancy  terms  and  conditions  for 
units  leased  by  a  participating  PHA  for 
use  under  the  demonstration  program 
will  be  solely  at  the  discretion  of  the 
PHA.  as  provided  under  Section  IX, 
consistent  with  the  provisions  of  title  VI 
of  the  Civil  Rights  Act  of  1964  and 
related  regulations.  j 

H.  Rental  Terms 

The  rental  charge  for  the  total  number 
of  units  leased  by  the  PHA  under  the 
demonstration  may  be  determined 
jointly  by  the  PHA  and  the  private 
development  owner. 

VI.  Public  Housiog  Units 

A.  General  j 

Over  the  term  of  the  demonstration. 
the  demonstration  may  be  appHed  to  not 
more  than  15  percent  (speciric  size 
limitations  are  provided  in  Section  TV) 
of  the  total  number  of  public  housing 
units  for  families  administered  by  each 
participating  PHA. 
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B.  Limitations  on  Low-income  Residents 

Except  as  noted  below,  not  more  than 
25  percent  of  the  units  in  each  public 
housing  project  in  which  units  are 
utilized  under  the  demonstration 
program  may  be  occupied  by  low- 
income  families  who  are  not  very  low- 
income  families. 

Exception.  Upon  determining  that  a 
PHA  has  a  special  need,  the  Secretary 
may  provide  for  not  more  than  50 
percent  of  the  units  in  a  public  housing 
project  utilized  under  the  demonstration 
program  to  be  occupied  by  low-income 
families  who  are  not  very  low-income. 
Such  special  need  may  include  the  need 
to  ensure  the  successful  revitalization  of 
troubled  public  housing  through 
establishing  a  socioeconomically  mixed 
resident  population. 

C.  Vacancy 

If.  at  any  time,  a  participating  PHA  is 
unable  to  rent  a  public  housing  unit 
made  available  under  Section  XII  and 
the  unit  has  been  vacant  for  a  period  of 
six  months,  the  PHA  may  cancel  a  PHA/ 
participating  family  lease  for  one  unit  of 
housing  provided  in  Section  IV  and 
withhold  any  further  operating  subsidy 
payments  associated  with  the  privately 
owned  unit  (as  described  in  Section  V). 
As  required  in  Section  V.  such  public 
housing  unit  must  be  removed  from 
participation  in  the  demonstration 
program  and  made  generally  available 
for  occupancy  as  provided  under  the 
U.S.  Housing  Act  of  1937.  The  PHA  must 
provide  the  participating  family  residing 
in  the  housing  unit  provided  under 
Section  IV  (from  which  operating 
subsidy  amounts  have  been  removed) 
with  assistance  under  Section  8(b)  of  the 
U.S.  Housing  Act  of  1937,  subject  to  the 
availability  of  such  assistance  pursuant 
to  appropriations  acts  and 
notwithstanding  any  preferences  for 
such  assistance  under  Section 
8(d)(l)(A)(i)  of  the  1937  Act  and  permit 
the  family  to  remain  in  the  unit.  If 
Section  8  assistance  is  not  available,  the 
PHA  must  offer  the  participating  family 
a  unit  in  public  housing.  To  the  extent 
possible,  the  PHA  must  maintain  the 
terms  and  conditions  of  the  contract  of 
participation  with  the  affected  very  low- 
income  family. 

D.  Ceiling  Rents 

For  the  entire  term  of  the 
demonstration,  the  PHA  must  have  in 
place  an  approved  ceiling  rent  policy  for 
public  housing  units  that  are  designated 
for  use  under  the  MINCS  demonstration. 
The  PHA  may  apply  to  HUD  for 
approval  of  ceiling  rents  as  outlined  in 
the  March  15, 1989  Federal  Register 
Notices  at  54  FR  10730  and  10733. 


VII.  Implementation  Plan 

»    I 

A.  General 

Each  PHA.  in  conjunction  with  the 
coordinating  committee,  must  develop 
an  implementation  plan  that  outlines  the 
specific  goals  of  the  program  and  details 
how  the  MINCS  demonstration  will  be 
carried  out  in  its  local  jurisdiction. 

B.  Development  of  Implementation  Plan 

The  plan  must  be  developed  by  the 
program  coordinating  committee  as 
detailed  in  Section  VIII. 

C.  Submission 

The  final  implementation  plan  must 
be  submitted  to  HUD  for  approval 
within  90  days  after  the  selection  of  the 
PHA  for  participation  in  the 
demonstration  program. 

D.  Changes  to  the  Implementation  Plan 

A  PHA  must  request  HUD  approval  of 
any  significant  changes  to  its  plan. 

E.  On-Site  Facilities 

Each  PHA  may.  subject  to  the 
approval  of  HUD.  make  available  and 
utilize  common  areas  or  unoccupied 
public  housing  units  in  public  housing ' 
projects  administered  by  the  PHA  for 
the  provision  of  supportive  services 
under  the  demonstration  program.  Upon 
approval  of  the  required  waiver,  the  use 
of  the  facilities  of  a  PHA  under  this 
section  will  not  a^ect  its  eligibility  to 
receive  operating  subsidy  under  section 
9  of  the  U.S.  Housing  Act  of  1937.  The 
PHA  may  apply  for  a  waiver  to  receive 
operating  subsidy  for  a  non-dwelling 
unit  as  outlined  in  PIH  Notice  90-39. 
dated  August  24. 1990. 

F.  Implementation  Plan  Contents 

An  implementation  plan  must  contain. 
at  a  minimum: 

(1)  The  specific  geographic  area  of  the 
demonstration  program,  which  must  be 
smaller  than  the  total  geographic  area 
covered  by  the  PHA,  including  a 
description  of  the  size,  location,  age.  and 
other  characteristics  (including  racial 
and  ethnic  data)  of  the  public  housing 
site  or  sites  that  will  be  selected  as  a 
demonstration  location: 

(2)  A  description  of  the  anticipated 
size,  location,  and  other  characteristics 
(including  racial  and  ethnic  data),  as 
well  as  a  financial  pro-forma  of  any 
newly  constructed  privately  developed 
housing  site  or  sites  that  will  be  selected 
as  a  demonstration  location. 

(3)  A  description  of  the  size,  location, 
and  other  characteristics  (including 
racial  and  ethnic  data),  as  well  as  a 
financial  pro-forma  of  any  recently 
rehabilitated  privately  developed 


housing  site  or  sites  that  will  be  selected 
as  a  demonstration  location. 

(4)  A  financial  plan  indicating  how  the 
requirements  of  Section  406  of  the  ACC 
will  be  met  with  reference  to  the 
maintenance  and  operation  of  the  units 
in  the  public  housing  community 
occupied  by  selected  low-income 
families,  taking  into  consideration  the 
diversion  of  available  operating 
subsidies  to  pay  rents  for  the  privately 
owned  units  in  accordance  with  the 
provisions  of  Section  522  of  the  Act 

(5)  A  description  of  the  number  of 
eligible  very  low-income  families  who 
can  reasonably  be  expected  to  volunteer 
to  participate,  and  the  anticipated 
Federal.  State,  local,  and  private 
supportive  services  that  will  be 
available  to  assist  these  families,  and 
how  the  supportive  services  will  be 
delivered; 

(6)  A  description  of  how  residents  of 
public  housing  have  been  involved  in 
the  MINCS  application  process,  and 
what  involveiq^nt  residents  will  have  in 
MINCS'  implementation; 

(7)  A  description  of  the  supportive 
services  that  are  available,  or  will  be 
made  available,  to  public  housing 
residents  at  the  MINCS  public  housing 
site,  and  how  the  supportive  services 
will  be  delivered: 

(8)  A  description  of  the  process  by 
which  the  eligible  very  low-income 
families  will  be  selected  and  the  process 
by  which  the  continued  participation 
requirements  will  be  monitored  and 
enforced: 

(9)  A  description  of  the  number,  and 
race  and  ethnicity,  of  eligible  low- 
income  families  who  can  reasonably  be 
expected  volunteer  to  participate  and  a 
description  of  the  process  by  which 
these  eligible  applicants  will  be 
selected: 

(10)  A  description  of  the  anticipated 
staffing  patterns  over  the  life-time  of  the 
demonstration  and  a  detailed  plan 
outlining  the  maintenance  of  the 
required  effort  over  the  ten-year  period; 
and 

(11)  A  timetable  for  implementation  of 
all  phases  of  the  local  demonstration 
program. 

VIII.  Program  Coordinating  Committee 

A.  General 

For  a  PHA  to  be  eligible  for 
designation  or  selection  for  participation 
in  the  demonstration  program,  the  chief 
executive  officer  of  each  unit  of  general 
local  government  in  which  the  PHA  is 
located  must  appoint  a  coordinating 
committee  under  this  section.  The 
coordinating  committee  must  participate 
in  developing  a  plan  for  implementing 
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the  demonstration  program,  review, 
monitor,  and  make  recommendations  for 
improvements  in  activities  under  the 
demonstration  program,  and  ensure  the 
coordination  and  delivery  of  services 
under  Section  X(C). 

B.  Membership 

Each  coordinating  committee  must  be 
composed  of  12  members,  which  must 
include,  but  is  not  limited  to,  the 
following  individuals: 

(1)  A  representative  of  the  chief 
executive  officer  of  the  applicable  unit 
of  general  local  government; 

(2)  A  representative  of  the 
participating  PHA; 

(3)  A  representative  of  the  Regional 
Administrator  of  the  U.S.  Department  of 
Housing  and  Urban  Development: 

(4)  A  representative  of  the  Resident 
Management  Corporation  (RMC)  (if  such 
a  resident  entity  exists).  Resident 
Council  (RC]  or  Resident  Organization 
(RO)  associated  Mrith  the  MINCS  public 
housing  demonstration  site;  or,  if  no 
RMC.  RC.  or  RO  exists  at  the  site,  a 
representative  from  any  PHA-wide 
resident  association. 

(5)  Not  less  than  one  individual 
a^iliated  with  a  local  agency  that 
administers  programs  in  one  of  the 
following  areas:  health,  human  services, 
substance  abuse,  education,  economic 
and  business  development,  law 
enforcement,  and  housing. 

(6)  A  representative  from  among  local 
businesses  engaged  in  housing  and  real 
estate,  except  one  who  is: 

(a)  Involved  in  the  development, 
construction  or  operation  of  the  newly 
constructed  or  rehabilitated  privately 
developed  and  owned  units  under 
Section  IV,  or. 

(b)  Providing  services  under  contract 
to  the  participating  PHA. 

(7)  A  representative  from  among 
business  engaged  injeal  estate 
financing,  except  one  who  is: 

(a]  Involved  in  the  development 
construction  or  operation  of  the  newly 
constructed  or  rehabilitated  privately 
developed  and  owned  units  under 
Section  IV,  or 

(b)  Providing  services  under  contract 
to  the  participating  PHA. 

C.  Social  Service  Committee 

Each  coordinating  committee 
established  under  this  section  must 
establish  a  subcommittee  on  social 
services,  which  must  before  any  action 
is  taken  under  Section  V  with  respect  to 
the  demonstration  program  as  carried 
out  by  the  applicable  PHA.  identify  the 
specific  services  that  are  required  to 
successfully  carry  out  the  demonstration 
program; 


IX.  Fartidpatioa  of  Very  Low-Incone 

Families 

A.  Eligibility 

Eligibility  for  selection  for  the  MINCS 

demonstration  program  is  limited  to 
very  low-income  families  that  reside,  or 
have  been  offered  a  unit  in  public 
housing  administered  by  the  PHA  and 
that  enter  into  a  voluntary  contract  of 
participation  under  Section  X. 

B.  Selection 

A  PHA  must  establish  written 
selection  criteria  for  families 
volunteering  to  reside  in  the  newly 
constructed  or  rehabilitated  units  that 
are  privately  developed  and  owned.  The 
criteria  must  be  based  on  factors  that 
may  reasonably  be  expected  to  predict 
the  family's  ability  to  successfully 
complete  the  requirements  of  the 
demonstration  program  and  must  be 
submitted  to  HUD  for  review.  The 
criteria  must  include — 

(1)  The  status  and  history  of 
employment  of  family  members; 

(2)  Enrollment  of  the  children  in  the 
family  in  an  educational  program; 

(3)  Maintenance  by  the  family  of  the 
family's  previous  dwelling; 

(4)  Ability  of  adult  family  members  to 
complete  training  for  long-term 
employment 

(5)  The  existence  and  seriousness  of 
any  criminal  records  of  family  members; 
and 

(6)  The  status  and  history  of 
substance  abuse  of  family  members. 

C.  Rental  Terms 

The  rental  charge  for  each  unit  under 
the  contract  must  be  the  amount  equal 
to  30  percent  of  the  adjusted  income  of 
the  resident  family,  except  that  the 
rental  charge  at  any  time  during  the 
demonstration  period  may  not  exceed 
the  ceiling  rent  approved  for  the  PHA. 

D.  Sublease 

A  participating  PHA  must  enter  into  a 
sublease  with  each  very  low-income 
family  occupying  a  privately  o%vned  unit 
made  available  under  Section  IV.  The 
term  of  each  sublease  must  be  one  year, 
renewable  upon  expiration  for  a  period 
not  to  exceed  seven  years,  except  as 
described  in  Section  X. 

E.  Utilities 

For  the  entire  term  of  the 
demonstration,  all  utihties  must  be 
included  in  the  tenant's  rent  To  assure 
continued  affordabiiity.  PHA*  should, 
with  the  aid  of  utility  companies  and 
others,  counsel  occupants  on 
maintaining  energy  efficiency. 


F.  Continued  Participation 

Continued  residency  of  families  in  the 
newly  constructed  or  rehabilitated  units 
that  are  privately  developed  and  owned 
is  to  be  contingent  upon  compliance 
with  standards  established  by  the 
pariicipating  PHA,  which  must 
include —  ' 

(1)  Except  as  provided  below,  the 
head  of  the  family  being  employed  on  a 
full-time  basis  for  the  entire  terra  of 
residency. 

Exception.  If  the  head  of  the  family 
becomes  involuntarily  unemployed, 
prior  to  taking  any  action,  the  PHA  and 
the  family  must  meet  to  discuss  what 
steps  the  PHA  will  take  to  alter  the 
contract  of  participation. 

(2)  All  members  of  the  family     { 
remaining  drug-free; 

(3)  No  member  of  the  family  engaging 
in  any  criminal  activity; 

(4)  Each  child  in  the  family  remaining 
in  an  educational  program  until  receipt 
of  a  high  school  diploma  or  the 
equivalent  thereof; 

(5)  All  members  of  the  family  either  in 
school,  in  a  training  program  or  working, 
except  for  a  show  of  good  cause:  such 
as,  pregnancy,  loss  of  child  care,  illness, 
etc^  and 

(6)  Family  members  participating  in 
the  support  services  and  counseling  as 
noted  in  Section  X. 

X.  Contract  of  Participation 

A.  General 

A  participating  PHA  must  enter  into  a 
contract  with  each  very  low-income 
family  that  will  reside  in  a  unit  of 
privately  developed  and  owned  housing 
leased  to  the  PHA  in  accordance  with 
Section  V.  The  contract  may  be  revised 
at  any  time  with  the  mutual  agreement 
of  both  parties.  | 

(1)  Each  family  must  meet  l)ie  criteria 
established  in  accordance  with  Section 
IX  and  must  enter  into  the  contract 
voluntarily. 

(2)  The  contract  must  be  made  part  of 
the  lease  executed  between  the  family 
and  the  PHA  for  such  unit.  The  lease 
must  be  for  a  term  of  one  year  and  must 
be  renewable  upon  expiration  for  a 
period  not  to  exceed  seven  years,  except 
as  provided  under  subsection  F. 

(3)  The  contract  must  set  forth  in 
detail  the  provisions  of  the 
demonstration  program  that  apply  to  the 
participating  family,  and  must  specify 
the  resources  to  be  made  available  to 
the  participating  family  and  the 
responsibilities  of  the  participating 
family  and  the  PHA  under  the  program. 
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B.  Obligations 

The  contract  must  specify  in  detail  the 
mutual  nature  of  the  obligations  of  the 
participating  family  and  the 
participating  PHA. 

(1)  file  contract  must  specify  the 
actions  the  participating  family  will  take 
to  fulfill  its  contract  obligations  along 
with  the  services  and  resources  to  be 
made  available  to  the  family. 

(2)  The  participating  PHA  must  ensure 
the  availability  of  supportive  services 
and  the  provision  of  counseling  to  assist 
family  members  in  gaining,  advancing 
in.  and  retaining  employment. 

(3)  The  contract  must  include  well- 
deHned  time  lines  and  benchmarks  for 
progress  for  both  the  family  and  the 
PHA.  Thus,  the  PHA/pariicipating 
family  contract  will  be  viewed  as  the 
basic  tool  for  outlining  the  mutual 
responsibilities,  expectations,  and 
specific  tasks  of  the  participating 
families  and  the  PHA. 

C.  Supportive  Services  Provision 

For  the  entire  term  of  residency  of  a 
participating  family  in  the  newly 
constructed  or  rehabilitated  units  that 
are  privately  developed  and  owned,  the 
PHA  must  ensure  the  availability  of       / 
supportive  services  (as  deflned  in        '*^ 
Section  III]  and  counseling  to  the  family. 
The  PHA  must  provide  for  such  services 
and  counseling  through  its  own 
resources  and  through  coordination  with 
Federal.  State,  and  local  agencies, 
community-based  organizations,  and 
private  individuals  and  entities. 

D.  Counseling 

The  PHA  must,  during  the  term  of  the 
contract,  including  any  extension  of  the 
term,  provide  counseling  for 
participating  families  with  respect  to 
affordable  rental  and  homeownership 
opportunities  in  the  private  housing 
market  and  on  individuals'  rights  imder 
the  Fair  Housing  Act,  and  money 
management  counseling. 

E.  Incentives 

The  contract  should  set  out  the  terms 
and  conditions  governing  the  family's 
individual  escrow  account,  the 
treatment  of  earned  income,  and  rental 
increases  in  accordance  with  Section  XI. 

F.  Extension 

The  PHA  must,  in  writing,  extend  the 
tehn  of  the  contract  for  any  participating 
family  that  requests  an  extension  of  the 
seven-year  period,  not  to  exceed  the 
demonstration  period — 

(1)  Because  the  family  is  not  prepared 
to  enter  a  program  for  homeownership 
or  to  secure  any  other  form  of  private 
housing:  or 

(2)  Fer  other  good  cause. 


As  used  in  this  subsection,  "good 
cause"  means  circumstances  beyond  the 
control  of  the  family  such  as  a  serious 
illness,  loss  of  employment  the  family's 
inability  to  complete  any  of  the 
supportive  services  under  its  contract  of 
participation  because  of  unanticipated 
delays  in  the  delivery  of  the  service,  or 
housing  market  conditions  that  make  it 
difficult  or  impossible  for  the  family  to 
obtain  private  housing  as  either  a  renter 
or  homeowner. 

G.  Incompletion 


Except  as  provided  below,  if  a 
participating  family  is  unable  to 
successfully  fulfill  the  requirements 
under  the  demonstration  program,  the 
PHA  must  offer  the  family  a  comparable 
public  housing  unit  in  a  project 
administered  by  the  PHA 
(notwithstanding  any  preference  for 
residency  in  public  housing  under 
section  6(c)(4)(A)(i)  of  the  U.S.  Housing 
Act  of  1937),  or  assistance  imder  section 

of  such  Act  (subject  to  availability  of 
'amounts  provided  under  appropriations 
Acts  and  notwithstanding  any 
preference  for  such  assistance  under 
section  8(d)(l)(A)(i)  of  such  Act). 
Incompletion  includes  cancellation/ 
termination  of  the  demonstration 
program  by  either  HUD  or  the 
participating  PHA. 

Exception.  Subsection  (G)  does  not 
apply  to  any  participating  family  that 
has  committed  serious  or  repeated 
violations  of  the  terms  and  conditions  of 
the  lease  or  applicable  Federal,  State,  or 
local  law.  or  that  has  been  exempted 
from  such  requirement  by  the  PHA  for 
other  good  cause.  Further,  participants 
who  violate  current  public  and  Indian 
housing  rules  or  regulations  will  be 
subject  to  appropriate  sanctions 
provided  for  in  existing  PIH  rules, 
regulations,  and  procedures. 


/  ^ 


H.  Termination  and  Cancellation 

The  contract  must  outline  the 
conditions  for  termination  and/or 
cancellation  by  either  one  or  both 
parties. 

(1)  A  participating  family's  contract 
may  be  terminated  for  serious  or 
repeated  violations  of  the  terms  and 
conditions  of  the  lease,  or  of  applicable 
Federal.  State,  or  local  law. 

(2)  A  participating  family  may,  at  any 
time  by  giving  written  notice  to  the 
PHA.  tenninate  its  participation  in  the 
demonstration  program,  indicating  its 
desire  to  vacate  the  privately  developed 
and  owned  unit. 


XI.  Incentives  for  Very  Low-lnccne 
Families 

A.  Rent  Increases 

During  the  residency  of  the 

participating  families  in  the  privately 
developed  and  owned  housing,  rent 
increases  must  be  calculated  as  follows: 

(1)  For  the  one-year  period  beginning 
when  the  family  takes  up  residency,  the 
amount  of  rent  charged  the  participating 
family  may  not  be  increased  on  the 
basis  of  any  increase  in  the  earned 
income  (as  defmed  in  Section  III)  of  the 
family,  until  such  earned  income 
exceeds  80  percent  of  the  median  family 
income  for  the  area,  as  determined  by 
HUD,  with  adjustments  for  family  size. 

(2)  For  the  second  year  of  the  family's 
residency,  when  computing  rent,  the 
PHA  will  disregard  half  of  the  difference 
between  the  participating  family's 
earned  income  for  that  year  and  its 
earned  income  at  the  time  it  signed  a 
contract  of  participation.  If  the  family's 
income  exceeds  80  percent  of  the 
median  family  income  for  the  area,  as 
determined  by  HUD  with  adjustments 
by  family  size,  the  family  will  pay  30 
percent  of  the  family's  adjusted  income 
or  the  ceiling  rent,  whichever  is  lower. 

(3)  After  the  second  year,  the  family's 
rent  must  be  increased  either  up  to  an 
amount  equal  to  30  percent  of  the 
family's  adjusted  income  or  the  ceiling 
rent  whichever  is  the  lower  amount. 

(4)  At  any  time,  rent  may  be  adjusted 
on  the  basis  of  changes  in  unearned 
income. 

B.  Escrow  Savings  Account 

Each  participating  PHA  must  establish 
and  maintain  for  each  participating 
family  an  interest-bearing  escrow 
savings  account  The  PHA  must  hold  the 
escrow  account  in  the  family's  name. 
Separate  accounting  must  be  maintained 
of  the  escrow  set  up  for  the  very  low 
income  famiUes. 

(1)  Periodic  deposits.  For  the  entire 
term  of  a  participating  family's 
residency  in  newly  constructed  or 
renovated  privately  owned  units,  the 
PHA  must  deposit  in  the  account 
established  for  the  family  under 
subsection  (B)  a  percentage  of  the 
monthly  rent  charged  the  family. 

(a)  The  PHA  is  required  to  deposit  a 
minimum  of  five  percent  per  month  of 
the  rental  charge  in  the  escrow  account. 
The  actual  percentage  must  be 
established  in  the  contract  of 
participation  under  Section  X. 

(b)  Any  rent  increases  charged 
because  of  increases  in  the  earned 
income  of  the  family  must  also  be 
deposited  by  the  PHA  into  the  escrow 
account. 
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(2)  Withdrawal  and  Assignment.  The 
participating  family  will  have  no  right  to 
assign,  withdraw,  or  in  any  way  dispose 
of  the  funds  in  its  escrow  account, 
except  as  provided  in  this  section. 
3)  Access  to  amounts.  Except  as 
provided  below,  a  participating  family 
may  withdraw  amounts  in  the  family's 
escrow  account  only  upon  successful 
completion  of  participation  in  the 
demonstration  program.  After  successful 
completion  of  participation,  escrow 
savings  may  be  used  for  purchase  of  a 
home,  for  contribution  toward  college 
tuition,  or  other  good  causes  as 
determined  by  the  PHA. 

Exception.  Paragraph  (3)  does  not 
apply  to  any  family  whose  participation 
has  been  terminated  or  cancelled  as 
referenced  by  Section  X  (H).  Such 
actions  constitute  forfeiture  of  the 
escrow  saving  account  to  the  PHA. 
Forfeited  escrow  account  funds  must  be 
treated  by  the  PHA  as  program  receipts 
and  used  in  accordance  with  HUD 
regulations  governing  the  use  of  program 
receipts. 

C.  Treatment  of  Increased  Income 

Any  increase  in  the  earned  income  of 
a  participating  family  during  residency 
in  the  newly  constructed  or  renovated 
privately  owned  units  may  not  be 
considered  as  income  or  a  resource  for 
the  purpose  of  the  family  for  benefits,  or 
amount  of  benefits  payable  to  the 
family,  under  any  other  Federal  law, 
unless  the  income  of  the  family  equals 
or  exceeds  80  percent  of  the  median 
income  of  the  area  (as  determined  by 
the  Secretary,  with  adjustments  for 
smaller  and  larger  families). 

XII.  Participation  of  Low-Income 
Families 

A.  Selection 

Participating  PHAs  may  lease  units  in 
existing  public  housing  projects  to  low- 
income  families  who  are  not  very  low- 
income  families,  notwithstanding  the 
provisions  of  section  16(b]  of  the  U.S. 
Housing  Act  of  1937. 

B.  Eligibility 

To  be  eligible  for  selection  to  lease 
units  in  existing  public  housing  projects 
under  the  MINGS  demonstration 
program,  families  must  be  low  income. 

C.  Rental  Terms 

The  rent  charged  any  family 
occupying  a  unit  made  available  under 
this  section  may  not  at  any  time  during 
the  demonstration  period,  exceed  the 
ceiling  rent  level  determined  by  the 
PHA. 


D.  Lease 

A  participating  PHA  must  enter  into  a 
lease  with  each  low  income  family 
occupying  a  public  housing  unit  made 
available  under  this  section.  The  term  of 
each  lease  will  be  one  year.  Each  lease 
must  be  renewable  upon  expiration  for  a 
period  not  to  exceed  seven  years,  unless 
extended  as  described  under  this 
section. 

E.  Extension 

The  PHA  must,  in  writing,  extend  the 
term  of  the  lease  for  any  low-income 
family  that  requests  an  extension  of  the 
seven-year  period,  not  to  exceed  the 
demonstration  period — 

(1)  Because  the  family  is  not  prepared 
to  enter  a  program  for  homeownership 
or  to  secure  any  other  form  of  private 
housing;  or 

(2)  For  other  good  cause. 

As  used  in  this  subsection,  "good 
cause"  means  circumstances  beyond  the 
control  of  the  family  such  as  a  serious 
illness,  loss  of  employment,  or  housing 
market  conditions  that  make  it  difficult 
or  impossible  for  the  family  to  obtain 
private  housing  as  either  a  renter  or 
homeowner. 

XIII.  Reports 

A.  General 

Each  PHA  must  submit  annual  and 
quarterly  reports  to  HUD  in  such  form 
and  timing  as  HUD  may  require.  These 
reports  must  contain  such  information 
as: 

(1)  A  description  of  the  activities 
necessary  to  obtain  privately  developed 
and  owned  housing  for  the 
demonstration  program: 

(2)  A  description  of  the  program's 
activities  in  promoting  revitalization  of 
the  targeted  community  through  the 
provision  of  public  housing  in 
socioeconomically  mixed  settings; 

(3)  A  description  of  'he  race  and 
ethnicity  of  families  who  applied  to  and 
participated  in  the  program; 

(4)  A  description  of  the  program's 
activities  in  combining  the  innovative 
use  of  public  housing  operating 
subsidies  with  affordable  private 
housing  to  stimulate  the  development  of 
new  affordable  housing  in  the  targeted 
communities; 

(5)  A  description  of  the  program's 
activities  in  coordinating  resources  of 
the  community  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency; 

(6)  A  description  or  itemization  of  the 
supportive  services  available  to 
participating  families,  and  any  other 
information  that  HUD  may  request  from 
its  review  of  the  PHA's  implementation 
plan;  and 


(7)  Any  recommendations  of  the  PHA 
or  the  appropriate  local  program 
coordinating  committee  for  legislative  or 
administrative  action  that  would 
improve  the  self-sufficiency  program 
and  ensure  the  effectiveness  of  the 
program.  I 

B.  Congressional  Reports 

At  the  end  of  the  first  year  of  the 
demonstration,  HUD  will  reassess  the 
need  for  quarterly  reports,  and  may 
adjust  the  frequency  as  appropriate. 
HUD  will  submit  to  the  Congress  interim 
reports  addressing  the  effectiveness  of 
the  demonstration  program  and 
information  regarding  other  items  as 
required. 

C.  HUD  Evaluation 

HUD  may  perform  a  thorough,  long- 
term  evaluation  of  the  public  housing 
MINCS  demonstration  program.  To  help 
assure  the  quality  of  that  evaluation; 
each  PHA  must  submit  a  certification 
with  the  application  agreeing  to 
cooperate  with  and  provide  requested 
data  to  the  entity  responsible  for  the 
program  evaluation,  if  requested  to  do 
so  by  HUD. 

D.  Failure  to  Comply  with  Guidelines 

Failure  to  comply  with  these 
guidelines  may  result  in  termination  of 
participation  of  the  PHA  in  the 
demonstration.  If  HUD  discovers  that  a 
violation  has  occurred,  the  PHA  will  be 
given  180  days  after  notification  by  HUD 
of  the  violation  to  make  corrections. 
HUD  will  meet  with  the  PHA  during  the 
first  30  days  after  the  notification  to 
develop  a  plan  for  resolving  any 
violations  or  deficiencies  or,  if 
necessary  and  appropriate,  a  plan  to 
begin  moving  the  very  low  income 
residents  from  the  privately  owned  units 
into  public  housing  or  other  suitable 
housing. 

XrV.  Other  Federal  Requirements 

To  the  extent  applicable,  the 
participating  PHAs  must  comply  w^ith 
the  following  Federal  requirements: 

A.  Nondiscrimination  and  Equal 
Opportunity 

1.  The  requirements  of  the  Fair 
Housing  Act  of  1968  (42  U.S.C.  3600-19) 
and  implementing  regulations  at  24  CFR 
part  100  (and  for  new  construction  only, 
the  design  and  construction  standards  of 
the  Fair  Housing  Act  and  HUD's 
implementing  regulations  at  24  CFR 
100.205);  Executive  Order  11063  (Equal 

Opportunity  in  Housing)  and     

implementing  regulations  at  24  CFR  part 
107;  and  Title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d-2000d-4) 
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(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  at  24  CFR  Part  1. 

2.  The  Indian  Civil  RighU  Act  (title  II 
of  the  Civil  Rights  Act  of  1968,  25  U.S.C 
1301-1303)  provides,  among  other  things, 
that  "no  Indian  tribe  in  exercising 
powers  of  self-government  shall  *  *  * 
deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  its 
laws  or  deprive  any  person  of  liberty  or 
property  without  due  process  of  law." 
The  Indian  Civil  Rights  Act  applies  to 
any  tribe,  band,  or  other  group  of 
Indians  subject  to  the  jurisdiction  of  the 
United  States  in  the  exercise  of 
recognized  powers  of  self-government. 
The  ICRA  is  applicable  in  all  cases 
where  an  IHA  has  been  established  by 
exercise  of  tribal  powers  of  self- 
government. 

3.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C  794]  and  implementing 
regulations  at  24  CFR  part  6. 

4.  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60. 

5.  The  requirements  of  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1966, 12  U.S.C.  1701U  (Employment 
Opportunities  for  Lower  Income  Persons 
in  Connection  With  Assisted  Projects). 

6.  The  requirements  of  Executive 
Orders  11625. 12432.  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  participating  PHAs 
must  make  efforts  to  encourage  the  use 
of  business  enterprises  owned  by 
minorities  and  women  in  connection 
with  demonstration  activities. 

B.  Debarred  or  Suspended  Contractors 

Participating  PHAs  are  subject  to  the 
provisions  of  24  CFR  part  24  relating  to 
the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

C.  Conflict  of  Interest 

In  addition  to  the  confiict  of  interest 
requirements  in  24  CFR  part  85.  no 
person  who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  o^icial  of  the  participating 
PHA  and  who  exercises  or  has 
exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities;  or  who  is  in  a  position  to 


participate  in  a  decisionmaking  process 
or  gain  inside  information  with  regard  to 
such  activities  may  obtain  a  personal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  him  or  herself  or 
for  those  with  whom  he  or  she  has  a 
family  or  business  ties,  during  his  or  her 
tenure,  or  for  one  year  thereafter. 

D.  Drug-Free  Workplace 

Participating  PHAs  must  certify  that 
they  will  provide  a  drug-free  woricplace. 
in  accordance  with  the  Drug-Free 
Workplace  Act  of  1968.  as  implemented 
at  24  CFR  part  24.  subpart  F. 

E.  Anti-Lobbying  Certification 

Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government.  A  common  rule 
governing  the  restrictions  on  lobbying 
was  published  as  an  interim  rule  on 
February  26. 1990  (55  FR  6736)  and 
supplemented  by  a  Notice  published 
June  15. 1990  (55  FR  24540).  The  rule 
requires  applicants,  recipients,  and 
subrecipients  of  assistance  exceeding 
$100,000  to  certify  that  no  Federal  funds 
have  been  or  will  be  spent  on  lobbying 
activities  in  connection  with  the 
assistance.  The  rule  also  requires 
disclosures  from  applicants,  recipients, 
and  subrecipients  if  nonappropriated 
funds  have  been  spent  or  committed  for 
lobbying  activities  if  those  activities 
would  be  prohibited  if  paid  with 
appropriated  funds.  The  law  provides 
substantial  monetary  penalties  for 
failure  to  file  the  required  certification 
or  disclosure. 

F.  DispJacewent.  Relocation,  and  Real 
Property  Acquisition 

The  requirements  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970.  as  amended  (URA),  implementing 
regulations  at  49  CFR  part  24,  and  HUD 
Handbook  1378.  Tenant  Assistance, 
Relocation  and  Real  Property 
Acquisition.  The  participating  PHAs 
must  certify  compliance  with  these 
provisions  before  HUD  will  approve  the 
appUcation. 

G.  Environment 

Before  approval,  all  projects  are 
subject  to  environmental  review  by 
HUD  under  the  National  Environmental 
Policy  Act,  as  implemented  at  24  CFR 
part  SO,  and  other  Federal  authorities 
listed  at  24  CFR  50.4. 


XV.  Application  R«quii«m«nta 

All  applications  must  contain  at  least 
the  following  information,  in  such  form 
as  HUD  may  require: 

1.  A  description  of  the  PHA's  past 
experience  in  assisting  very  low-income 
famihes  to  move  toward  economic  self- 
sufficiency  and  homeownership,  and 
other  relevant  experience,  such  as  the 
ability  to  design  and  implement  new 
programs. 

2.  Certification  that  the  proposed 
MINCS  demonstration  site  or  sites  is 
located  in  a  geographic  area  that 
conforms  with  the  definition  of  a 
troubled  urban  community. 

3.  A  description  of  the  specific 
geographic  area  of  the  demonstration 
program,  which  must  be  smaller  than  the 
total  geographic  area  under  the 
jurisdiction  of  the  PHA,  including  a 
description  of  the  size,  location,  age,  and 
other  characteristics  (including  racial 
and  ethic  data)  of  the  public  housing  site 
or  sites  that  will  be  selected  as  a 
demonstration  location. 

4.  A  description  of  the  anticipated 
size,  location,  and  other  characteristics 
(including  racial  and  ethnic  data),  as 
well  as  a  financial  pro-forma  of  any 
newly  constructed  privately  developed 
housing  site  or  sites  that  will  be  selected 
as  a  demonstration  location. 

5.  A  description  of  the  size,  location, 
and  other  characteristics  (including 
racial  and  ethnic  data],  as  well  as  a 
financial  pro-forma  of  any  recently 
rehabilitated  privately  developed 
housing  site  or  sites  that  will  be  selected 
as  a  demonstration  location. 

6.  A  detailed  financial  plan  indicating 
how  the  requirements  of  Section  406  of 
the  ACC  will  be  met  with  reference  to 
the  maintenance  and  operation  of  the 
units  in  the  public  housing  community 
occupied  by  selected  low-income 
families,  taking  into  consideration  the 
diversion  of  available  operating 
subsidies  to  pay  rents  for  the  privately 
owned  units  in  accordance  with  the 
provisions  of  section  522  of  the  Act. 

7.  A  description  of  how  residents  of 
public  housing  have  been  involved  in 
the  MINCS  application  process,  and 
what  involvement  residents  will  have  in 
MINCS'  implementation; 

8.  A  description  of  the  supportive 
services  that  are  available,  or  will  be 
made  available,  to  public  housing 
residents  at  the  MINCS  public  housing 
site. 

9.  A  description  of  the  number  of 
eligible  very  low-income  families  who 
can  reasonably  be  expected  to  volunteer 
to  participate  and  their  supportive 
service  needs.  This  description  must 
include: 
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a.  An  estimate  of  the  kind  of 
supportive  service  needs  expected 
among  the  very  low-income  families  to 
be  served  and  the  anticipated  Federal. 
State,  local,  and  private  supportive 
service  resources  that  will  be  available 
to  assist  these  families. 

b.  An  estimate  of  the  cost  of 
incentives  required  by  Section  XI  of 
these  guidelines  and  the  source  of  the 
resources  to  cover  these  anticipated 
expenditures. 

10.  A  description  of  the  activities  and 
supportive  services  to  be  provided  and 
how  they  will  be  delivered  by  both 
public  and  private  resources  to 
participating  families. 

11.  A  plan  for  coordinating  the 
provision  of  private  housing  for  very 
lew-income  families  with  the  required 
supportive  services,  as  well  as  a 
description  for  the  on-going  monitoring 
of  that  plan. 

12.  A  description  of  the  process  by 
which  the  eligible  very  low-income 
families  will  be  selected  and  the  process 
by  which  the  continued  participation 
requirements  will  be  monitored  and 
enforced. 

13.  A  description  of  the  number  of 
eligible  low-income  families  who  can 
reasonably  be  expected  to  volunteer  to 
participate,  and  a  description  of  the 
process  by  which  these  eligible 
applicants  will  be  identified,  contacted, 
and  selected. 

14.  A  description  of  the  anticipated 
staffing  patterns  over  the  life-time  of  the 
demonstration  and  a  detailed  plan 
outlining  the  maintenance  of  the 
required  effort  over  the  ten  year  period. 

15.  A  timetable  for  implementation  of 
all  phases  of  the  MINCS  demonstration 
program. 

16.  Any  additional  information 
stipulated  in  the  application  package. 

XVI.  Application  Processing  and 
Selection 

A.  Review  of  Applications 

Each  application  submitted  by  a  PHA 
that  meets  the  application  requirements 
in  Section  XVI  will  be  screened  for 
completeness  and  technical  deficiencies 
prior  to  rating  and  ranking. 

Diuing  the  screening  process,  if  HUD 
determines  that  an  application  has 
technical  deficiencies  involving  items 
that  are  not  necessary  for  HUD's 
evaluation  and  ranking,  the  PHA  will  be 
given  14  calendar  days  from  written 
notification  to  correct  the  deficiencies. 
The  purpose  of  this  process  is  to  assist 
applicants  in  submitting  ratable 
proposals  and  not  to  provide  for 


applications  to  be  substantively 
improved  once  the  application  has  been 
submitted. 

All  screened  applications  will  be 
reviewed  by  a  Headquarters  panel.  Field 
Office  staff  will  also  review  all 
applications.  This  review  will  cover  at 
least  the  management  capacity  of  the 
PHA  to  administer  the  MINCS 
demonstration  and  prior  experience  in 
administering  and/or  coordinating 
economic  self-sufficiency  and 
homeownership  programs.  Field  Office 
recommendations  will  be  submitted  to 
HUD  Headquarters. 

Final  rating  and  ranking  of  the 
applications  will  be  performed  in 
Washington,  DC. 

B.  Selection  Rating  Criteria 

The  selection  rating  criteria  have  a 
total  value  of  100  points,  allocated  as 
follows: 

1.  The  demonstrated  ability  of  the 
applicant  to  develop  and  operate  the 
proposed  program  of  coordinated 
services  and  incentives  to  very  low- 
income  families  residing  in  privately 
developed  and  owned  housing  in  an 
efficient  and  effective  manner,  including 
the  applicant's  contract  monitoring 
capability,  and  prior  experience  in 
promoting  economic  self-sufficiency 
initiatives  for  its  residents.  (MAXIMUM 
POINTS:  25). 

2.  The  quality  of  the  implementation 
plan  based  upon  the  extent  to  which  the 
information  provided  by  the  applicant  is 
accurate  and  complete;  the  extent  to 
which  the  applicant's  strategy  for 
expanding  the  number  of  affordable 
housing  units  in  the  community  is 
realistic  and  attainable  as  evidenced  by 
the  degree  to  which  development 
incentives  are  in  place  and  the 
developer  is  under  contract  or  identified; 
and  the  level  of  commitment  of 
supportive  service  resources  to  assist 
very  low-income  families  toward 
economic  self-sufficiency  and 
homeownership.  (MAXIMUM  POINTS: 
25). 

3.  The  need  for  a  program  providing 
housing  assistance,  supportive  services, 
and  economic  incentives  for  very  low- 
income  families  in  the  geographic  area 
to  be  served.  The  lack  of  affordable 
private  housing  and  the  nature  of 
activities  undertaken  to  alleviate 
economic  distress  in  the  proposed 
MINCS  geographic  area.  (MAXIMUM 
POINTS:  20). 

4.  The  attractiveness  of  the  facilities 
at  the  proposed  public  housing  site  or 
sites,  the  service  amenities  available  on- 


site  and  in  the  surrounding 
neighborhood  and  community. 
(MAXIMUM  POINTS:  10). 

5.  The  extent  to  which  the  PHA  has 
incorporated  RMC,  RC,  RO,  or  other 
resident  involvement  in  the 
development  of  the  application  package; 
the  extent  to  which  resident  entities  will 
be  involved  in  the  PHA's 
implementation  plan  and  on-going 
monitoring  activities;  and  the  extent  to 
which  an  array  of  supportive  services 
are  available,  or  will  be  made  available, 
to  public  housing  residents  at  the 
MINCS  public  housing  site  or  sites. 
(MAXIMUM  POINTS:  10). 

6.  The  extent  to  which  non-PHA 
resources  are  committed  to  playing  an 
active  role  in  the  supportive  services 
program  as  demonstrated  by  letters  of 
commitment.  (MAXIMUM  POINTS:  10) 

C.  Final  Selection 

All  applicants  will  be  rank-ordered  by 
score. 

XVII.  Announcement  of  Selection  and 
Designation 

The  Secretary  will  announce  the 
selection  and  designation  of  PHAs  to 
operate  a  MINCS  demonstration.  PHAs 
selected  to  participate  in  the  MINCS 
demonstration  will  receive  written 
notification  of  what  PHA  actions  may 
be  necessary  to  be  designated  to  operate 
a  MINCS  demonstration,  in  such  manner 
and  in  such  time-frame  that  HUD  may 
require. 

HUD  will  also  notify  all  non-selected 
applicants  in  writing. 

XVIII.  Waiver  Authority 

The  Assistant  Secretary  for  Public 
and  Indian  Housing  may  waive  any 
provision  of  these  Guidelines  that  is  not 
required  by  law,  upon  a  determination 
of  good  cause.  This  authority  may  not  be 
redelegated  by  the  Assistant  Secretary 
for  Public  and  Indian  Housing.  Each 
waiver  will  be  in  writing,  supported  by 
documentation  of  the  pertinent  facts  and 
grounds,  and  signed  by  the  Assistant 
Secretary.  HUD  will  publish  a  Federal 
Register  notice  informing  the  public  of 
all  waivers  granted  and  containing  all 
relevant  information  concerning  the 
waivers. 

Dated:  November  1, 1991. 
JoMph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
[FR  Doc.  91-26963  Filed  11-6-81:  6:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Araah  Band  of  Ohione/Coastanoan 
Indians;  Receipt  Of  Petition  For 
Federal  Acknowledgment  Of  Existence 
As  An  Indian  TrItM 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  B.^ 

Pursuant  to  25  CFR  83^a)  (formerly 
25  CFR  54.8(a)]  notice  is  hereby  given 
that  the  Amah  Band  of  Ohlone/ 
Coastanoan  Indians,  c/o  Irene 
Zwierlein,  789  Canada  Road.  Woodside, 
Catifomia  94062  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 


Intetior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
6y  Ae  Bureau  of  Indian  Affairs  (BA)  on 
September  18, 1990,  and  was  si^^uni  by 
members  of  the  group's  governing  hodf. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideratiaa. 
Notice  of  active  consideration  wilt  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  S  83.8(d]  (formerly  54.a(d))  of 
the  Federal  regulations,  intej:Bated 
parties  may  submit  factuaKand/or  legal 
arguments  in  support  of  or  in  ra|^o«itran 
to  the  group's  petition.  Apj^  intonnatioa 
submitted  will  be  made  available  on  tbe 
same  basis  as  other  informatios  in  the 


BiA't  file.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
aech  submissions  prior  to  a  Hnal 
determination  regarding  the  petitioner's 
status.     \^ 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 
iBterior,  Bureau  of  Indian  Affairs, 
Brandi  of  Acknowledgment  and 
Research,  room  1362-MIB,  1849  C  Street. 
NW..  Washington.  DC  20240.  Phone: 
(202)208-3592. 
Bidi«  F.  Brown. 

Assistant  Secretary — Indian  Affairs. 
(PR  Doc  01-26890  Piled  11-6-91:  8:45  am) 
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Training  Personnei  for  Education  of 
Individuais  With  Disabilities;  Application 
for  Awards;  Final  Regulations  and  Notice 
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DEPAimiENT  OF  EDUCATION 

34  CFR  Part  318 
RIN  1820-AA95 

Training  Paraonnel  for  ttta  Education . 
of  IndMduals  WW)  DteabllltiM— Grants 
for  Personnel  Training 

AOENCY:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends 
regulations  for  the  Training  Personnel 
for  the  Education  of  Individuals  with 
Disabilities  program  authority  as 
reauthorized  in  the  Education  of  the 
Handicapped  Act  Amendments  of  1990. 
The  regulations  conform  existing 
regulations  to  statutory  provisions 
enacted  in  the  1990  Amendments,  and 
also  include  minor  clarifications  to 
certain  existing  regulations. 
EFFlcnVE  OATC  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
the  regulations  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Max  Mueller.  DPP.  Office  of  Special 
Education  Programs,  Department  of 
Education.  400  Maryland  Ave.  SW., 
Washington,  DC  20202-2651.  Telephone: 
(202]  732-1554.  Deaf  and  bearing 
impaired  individuals  majr  rail  (202}  732- 
1100  for  TDD  services. 
SUPPLEMENTARY  INFORMATION:  The  1910 
Amendments  change  the  name  of  the 
Office  of  Special  Education  personnel 
preparation  program  (Part  D  of  the  Ad) 
from  Training  Personnel  for  the 
Education  of  Individuals  with 
Fiandicaps  to  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities.  The  name  of  the  law  itself 
is  now  Individuals  with  Disabilities 
Education  Act  (IDEA).  These 
regulations.  Grants  for  Personnel 
Training  (34  CFR  part  318),  implement 
sections  631  (a)  and  (b)  of  the  Act.  Other 
aspects  of  Part  D  are  regulated  under  34 
CFR  parts  316,  319,  and  320. 

On  June  14, 1991,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  at  56  FR  27474.  The 
major  issues  related  to  these  regulations 
are  discussed  in  that  announcement  on 
page  27475,  and  are  summarized  here  as 
follows: 

The  major  purpose  of  the  new 
regulations  is  to  incorporate  new 
program  authorities  mandated  or 
authorized  by  the  1990  Amendments.  In 
the  pertinent  part,  the  1990  Amendments 


require  substantially  increased  attention 
to  the  tnteracfixni  of  special  educatiea 
and  e(kic»tion  ef  minority  groupa.  and 
further  place  considerable  emphasis  oa 
increasing  the  dissemination  of 
information  derived  from  supported 
projects.  The  1990  Amendments  also 
modified  the  career  categories  eli^ble 
for  funding  and  amended  the  spedal 
projects  authority  to  reflect  important 
trends  and  priorities  for  ser\'ing  children 
with  disabilities. 

Moreover,  the  Secretary  is  now 
authorized  under  IDEA  to  require  (ae 
appropriate  or  where  relevant)  attention 
to  the  content  of  training  programs 
focused  on  training  techniques, 
procedures,  and  practice  designed  to 
demonstrate  the  delivery  of  services  in 
an  array  of  regidar,  special  edacation. 
and  community  settings:  coordSnation  or 
collaboration  among  personnel  serving 
infants,  toddlers,  children,  and  youth 
with  disabilities:  and  intetdiscipiiDary 
preparation  of  trainees.  The  final 
regulations  include  these  elements  as 
requirements  for  all  funded  projects. 

In  addition,  the  final  regulations 
include  certain  changes  that  are  not 
required  by  the  1990  Amendments 
(changes  that  were  proposed  in  the 
NPRM).  These  include  changes  in 
prioritfes  based  on  review  of  1991 
annual  priorities  (as  well  as  the  new 
legislation),  and  a  number  of  minor 
changes  in  organization  and  language 
that  clarify  the  existing  regulations  and 
conform  them  more  closely  to  the 
Ipgisiatioo. 

As  stated  on  page  27475  of  the  NPRM 
published  on  ^ine  14. 1991.  these  final 
regulations  do  not  contain  definitions  for 
the  terms  listed  in  the  proposed  rales 
because  these  terms  have  yet  to  be 
defined  in  accordance  with  the  1990 
Amendmerrts. 

Finally,  the  NPRM  invited  comment 
on  the  current  application  selection 
criteria  in  subpart  C  of  part  318.  as 
modified  in  minor  respects  by  the  1990 
Amendments,  in  order  to  assist  the 
Department  in  developing  a  future 
NPRM  that  will  revise  the  selection 
criteria  for  all  the  discretiona.'^  grant 
programs  (including  part  318)  authorized 
in  Parts  C  through  G  of  IDEA.  The 
purpose  of  this  activity  will  be  to 
promote  greater  commonality  in  the 
criteria.  The  public  comments  received 
on  the  Part  318  selection  criteria  are 
discussed  below  and  will  be  taken  into 
account  by  the  Department  as  a  part  of 
the  later  regulatory  effort.  Therefore  the 
selection  criteria  that  were  included  in 
the  NPRM  are  included  in  the  final 
regulations  without  changes. 

These  regulations  constitute  a  step  in 
implementing  the  America  2000  strategy 
for  achieving  the  National  Education 


Goals  agreed  to  by  the  President  and  the 
Governors.  One  aspect  of  the 
Secretary's  plan  for  moving  the  Nation 
toward  the  National  Education  Coals  is 
to  foster  better  and  more  accountable 
schools  and  services.  The  Secretary 
seeks  to  increase  the  number  and 
quality  of  qualified  personnel  in  order  to 
bnprove  today's  schools  and  services. 

Analysis  of  Comments  and  Changes 

in  response  to  the  Secretary's 
invitation  in  the  NPRM,  ten  parties 
solimitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows: 

Comment:  One  commenter  suggested 
that  baccalaureate  and  masters  level 
training  was  not  sufficient  for 
preparation  of  administrators  and 
sopervisors  in  special  education  and 
should  be  deleted  from  9  318.11(a). 

Discussion:  The  Secretary  agrees  that 
baccalaureate  and  masters  degree 
training  is  not  appropriate  in  this  area. 
Review  of  State  certification 
requirements,  and  the  changes  in  IDEA, 
sapport  the  commenter's  position. 

Change:  The  priority  has  been 
changed  to  delete  consideration  of 
baccalaureate  and  masters  level  training 
in  administration  and  supervision. 

Comment:  One  commenter  expressed 
concern  that  reviewers  of  applications 
submitted  under  the  Leadership 
Personnel  priority  in  S  318.11(d)  would 
give  preference  to  doctoral  level  training 
over  sub-doctoral  advanced  graduate 
training  in  selecting  projects  for  support. 
The  commenter  recommended  that,  at 
least,  sub-doctoral  advanced  training 
should  be  given  priority  within  the 
leadership  training  program. 

Discussion:  The  authorizing 
legislation  stipulates  that  leadership 
training  includes  training  in 
administration  and  supervision  at  the 
advanced  graduate  level  as  well  as  the 
doctoral  level  and  does  not  provide  a 
basis  for  giving  priority  emphasis  to 
either  level. 

Change:  None. 

Comment:  Four  commenters  suggested 
that  the  proposed  selection  criteria  did 
not  provide  adequate  incentives  to 
attract  increased  participation  by  ethnic 
minorities  and  minority  institutions,  or 
by  underrepresented  populations.  Two 
of  these  commenters  specifically 
suggested  addition  of  a  20  point  criterion 
addressed  in  this  area. 

Discussion:  As  noted  in  the  NPRM, 
the  Office  of  Special  Education  is 
anticipating  a  separate  effort  in  the  near 
future  geared  specifically  to  changes  in 
ariection  criteria  for  all  the 
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discretionary  grant  programs.  The 
Secretary  therefore  will  deal  with  the 
issue  in  that  context.  However,  it  should 
be  noted  that  the  final  regulations  reflect 
increased  emphasis  on  minority  issues 
in  two  ways.  First,  to  be  considered  for 
funding,  all  applicants  must  demonstrate 
how  they  will  address  the  needs  of 
minority  children  and  how  they  will 
recruit  and  train  minority  personnel.  See 
S  316.20(d).  Second,  individual  priorities 
are  established  for  (1)  improving 
services  for  minorities;  (2)  training 
minority  personnel;  and  (3)  minority 
institutions.  See  1 316.11(1),  (m)  and  (n). 
,  Change:  None. 

Comment:  One  commenter  suggested 
that  public  comment  on  priorities 
include  consideration  of  projected 
funding  levels. 

Discussion:  The  primary  purpose  of 
the  NPRM  for  this  program  was  to  solicit 
comments  from  the  field  on  a  range  of 
priority  areas  proposed  for  funding 
under  the  authority  of  the  Act.  The 
Secretary  may  select  annually  one  or 
more  of  these  priority  areas  for  funding. 
However,  because  program  regulations 
are  in  effect  over  multiple  years,  and  the 
budget  information  results  from  annual 
appropriations,  it  is  not  possible  to 
provide  funding  estimates  in  regulations. 

Change:  None. 

Comment  One  commenter  suggested 
the  need  for  separate  selection  criteria 
for  assigning  bonus  points  to 
competitive  priorities,  and  implied  that 
more  detailed  criteria  would  be  useful  in 
connection  with  all  priorities. 

Discussion:  The  Secretary  believes 
the  current  selection  criteria  reflect  the 
most  significant  aspects  of  desired 
applications.  However,  as  indicated  in 
the  NPRM.  the  Secretary  intends  to 
review  the  selection  criteria  in  the  near 
future,  and  this  issue  will  be  considered 
at  that  time.  Moreover,  EDGAR  permits 
the  Secretary  to  expand  upon  tl^ 
priority  descriptions  contained  in  the 
final  regulations  by  proposing  more 
detailed  competitive  priorities  and  to 
assign  additional  points  to  these 
priorities.  In  addition.  EDGAR  permits 
the  Secretary  to  propose  more  detailed 
absolute  priorities,  as  well  as  to  publish 
invitational  priorities.  (See  34  CFR 
75.105). 

Change:  None. 

Comment  One  commenter  noted  that 
it  is  important  to  continue  the  "mral" 
priority. 

Discussion:  This  priority  is  included  in 
the  new  regulations  in  S  318.11(i). 

Change:  None. 

Comment  One  commenter 
recommended  that  training  in  assistive 
technology  should  be  added  to  the 
priority  in  paragraph  (j)  of  f  31fl.ll  for 
training  personnel  to  provide  transition 
assistance  from  school  to  adult  roles. 


Discussion:  The  Secretary  agrees  with 
the  commenter  that  assistive  technology 
is  especially  important  in  the  area  of 
transition. 

Change:  The  Priority  has  been 
modified  to  emphasize  the  importance  of 
instructional  and  assistive  technology  in 
transition  training  programs. 

Comment  One  commenter 
recommended  that  separate 
competitions  should  be  established  for 
educational  institutions  based  on  size, 
number  of  students  and  geographic 
location,  in  addition  to  minority  status. 

Discussion:  The  Secretary  is  required 
by  IDEA  to  provide  for  special 
consideration  of  minority  institutions. 
There  is  no  similar  basis  in  law.  nor  in 
program  history,  to  justify  similar 
differentiation  based  on  institutional 
size,  number  of  students,  or  location. 

Change:  None. 

Comment  One  commenter 
recommended  that  these  regulations 
recognize  the  existence  of  pools  of 
potentially  qoalifiable  minority  staff  in 
Head  Start  and  day  care  programs  to 
work  with  special  needs  children,  and 
the  differing  preservice  training  needs  of 
these  staff  members. 

Discussion:  The  Secretary  believes 
that  several  of  the  priorities  listed  in 
S  318.11.  especially  those  dealing  with 
needs  of  improving  services  for 
minorities  and  training  minority 
personnel  are  worded  broadly  enough  to 
address  the  specific  concerns  of  this 
commenter. 

Change:  None. 
Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 
Intecgovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  tntergovenunental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  flnancial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
Assessment  of  Educational  Impact 

la  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  woold 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  318 

Education,  Education  of  individuals 
with  disabilities,  Education — training. 
Grant  programs— education.  Reporting 
and  recordkeeping  requirements. 
Student  aid.  Teachers. 

Dated:  September  11,  IBBl. 
Lamar  Alexander, 
Secretary  of  Education. 
(Catalog  of  Federal  Dommtic  Aadstonoe 
Number  54.029 — Training  Peraonnel  for  Die 
Education  of  Indivkiuala  witli  Diaal>ilitiei) 

"Hie  Secretary  amends  tide  34  of  the 
Code  of  Federal  Regulations  by  revising 
part  316  to  read  as  follows: 

PART  31S— TRAININQ  PERSONNEL 
FOR  THE  EDUCATION  OF 
IN0IVI0UAL8  WITH  DISABILITIES— 
GRANTS  FOR  PERSONNEL  TRAININQ 

Subpart  A— Oenerai 

Sec 

318.1    What  ii  the  puipose  of  this  proframT 
31B.2    Who  is  eligible  for  an  award? 
ai&a    What  regulatiooa  apply  to  this 

program? 
318.4    What  definition!  apply  to  this 

program? 

Subpart  B— What  Kinds  Of  Protects  Does 
tt>e  Sear  alary  AaslatUwdsrTWs^ogismT 

SiaiO    What  actlvitiei  may  the  Secretary 

fund? 
31&11    What  priorities  may  the  Secretoiy 

establish? 

Subpart  C— How  Does  the  Secretary  Make 
anAsrartf? 

318.20    What  are  the  requirementa  for 

applicants? 
31B.21    How  does  the  Secretary  evaluate  an 

application? 

918.22  What  aelection  criteria  does  the 
Secretary  uae  to  evaluate  applications 
other  titan  appbcatiaoa  far  apedol 
projects? 

318.23  What  selactioa  criteria  does  the 
Secretary  use  to  erahnte  oppiicetions 
for  apeciai  projects? 

Subpart  O— Wltat  CondMons  Muot  a 
Ckantee  MeetT 

318.30  What  are  the  priorities  for  award  of 
student  fellowships  and  traineethips? 

318.31  Is  student  ftnancial  aaalstance 
limited? 

318.32  What  are  the  student  financial 
■esiMance  criteria? 

318.33  KfaythegreateeueehuHkifa 
financially  assisted  stadeot  witkdravrt  or 
is  dismissed? 

318.34  What  are  the  reporting  requirements 
under  this  program? 
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Authority:  20  U.S.C.  1431. 1434,  and  1435. 
unless  otherwise  noted. 

Sut)part  A— General 

9  31S.1    What  Is  the  purpose  of  ttiia 
program? 

This  program  serves  to  increase  the 
quantity  and  improve  the  quality  of 
personnel  available  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities  through  support  of  training 
programs  for — 

(a)  Special  education,  related  services, 
early  intervention; 

(b)  Leadership,  and 

(c)  Special  projects. 

(Authority:  20  U.S.C.  1431) 

§  318.2    Who  is  eflgibis  for  an  award? 

(a)  The  following  are  eligible  for 
assistance  under  this  part: 

(1)  Institutions  of  higher  education 
and  appropriate  nonprofit  agencies  are 
eligible  under  S  318.1(a)  and  (b). 

(2)  Institutions  of  higher  education. 
State  agencies,  and  other  appropriate 
nonprofit  agencies  are  eligible  under 
§  318.1(c). 

(b)  In  order  to  receive  a  grant  under 

§  318.1(a)  or  (b),  an  institution  or  agency 
must  demonstrate  that  it  meets  State 
and  professionally  recognized  standards 
for  the  training  of  personnel,  as 
evidenced  by  appropriate  State  and 
professional  accreditation,  unless  the 
grant  is  for  the  purpose  of  assisting  the 
applicant  agency  or  institution  to  meet 
those  standards. 

(Authority:  20  U.S.C.  1431) 

§  318.3    What  ragulations  apply  to  this 
program? 

The  following  regulations  apply  to 
Training  Personnel  for  the  Education  of 
Individuals  with  Disabilities — Grants  for 
Personnel  Training: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  Institutions 

'  Higher  Education,  Hospitals,  and 
Nonpront  Organizations),  part  75  (Direct 
Grant  Programs),  part  77  (Definitions 
that  Apply  to  Department  Regulations), 
part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  81 
(General  Education  Provisions  Act — 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)),  and  part  86  (Drug-Free 
Schools  and  Campuses). 


(b)  The  regulations  in  this  part  316. 

$318.4    What  dsflnitlona  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  year 

Grant  period 

Local  educational  agency 

Nonprofit 

Preschool 

Private  * 

Project 

Public 

Secretary 

State 

State  educational  agency 

(b)  Definitions  specific  to  34  CFR  part 
318.  The  following  terms  used  in  this 
part  are  defined  as  follows: 

Act  means  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 

Infants  and  toddlers  with  disabilities: 
(1)  The  term  means  children  from  birth 
through  age  two  who  need  early 
intervention  services  because  they — 

(i)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 

(A)  Cognitive  development. 

(B)  Physical  development,  including 
vision  and  hearing. 

(C)  Language  or  speech  development. 

(D)  Psychosocial  development. 

(E)  Self-help  skills;  or 

(ii)  Have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay. 

(2)  The  term  also  includes  children 
from  birth  through  age  two  who  are  at 
risk  of  having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 

(Authority:  20  U.S.C.  1400. 1431  (a)  and  (b), 
1472) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

9  318.10    What  activltiM  may  the  Secretary 
fund? 

(a)  Projects  supported  under  this 
program  may  provide  training  for 
degree,  nondegree,  certified,  and 
noncertified  personnel  at  associate 
degree  through  post-doctoral  levels  of 
preparation. 

(b)  The  Secretary  supports  three  types 
of  projects  under  this  program — 


(1)  Development  of  new  programs  to 
establish  expanded  capacity  for  quality 
perservice  training; 

(2)  Improvement  of  existing  programs 
designed  to  increase  the  capacity  and 
quality  of  preservice  training;  and 

(3)  Special  projects. 

(c)  The  Secretary  supports  training 
programs  in  the  following  areas: 

(1)  Preservice  training  of  personnel  for 
careers  in  special  education,  related 
services,  and  early  intervention, 
including  careers  in — 

(i)  Special  education  teaching, 
including  speech-language  pathology, 
audiology,  adapted  physical  education, 
and  instructional  and  assistive 
technology; 

(ii)  Related  services  for  children  with 
disabilities  in  educational  and  other 
settings;  and 

(iii)  Early  intervention  and  preschool 
services. 

(2)  Leadership  training  including — 
(i)  Supervision  and  administration  at 

the  advanced  graduate,  doctoral  and 
post-doctoral  levels; 

(ii)  Research  at  the  doctoral  and  post- 
doctoral levels;  and 

(iii)  Personnel  preparation  at  the 
doctoral  and  post-doctoral  levels. 

(3)  Special  projects  designed  to 
include — 

(i)  Development,  evaluation,  and 
distribution  of  innovative  approaches, 
curricula,  and  materials  for  personnel 
development;  and 

(ii)  Other  projects  of  national 
significance  related  to  the  preparation  of 
personnel  needed  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

(Authority:  20  U.S.C.  1431] 

$  318.1 1    What  prtorltlas  may  the  Secretary 
establish? 

The  Secretary  may  select  annually 
one  or  more  priority  areas  for  funding 
including: 

(a)  Preparation  of  personnel  for 
careers  in  special  education.  This 
priority  supports  preservice  preparation 
of  personnel  for  careers  in  special 
education.  Preservice  training  includes 
additional  training  for  currently 
employed  teachers  seeking  additional 
degrees,  certifications,  or  endorsements. 
Training  at  the  baccalaureate,  masters, 
or  specialist  level  is  appropriate.  Under 
this  priority  "personnel"  includes 
special  education  teachers,  speech- 
language  pathologists,  audiologists, 
adapted  physical  education  teachers, 
vocational  educators,  and  instructive 
and  assistive  technology  specialists. 

(b)  Preparation  of  related  services 
personnel.  This  priority  supports 
preservice  preparation  of  individuals  to 
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provide  developmental,  corrective,  and 
other  supportive  services  that  assist 
children  and  youth  with  disabilities  to 
benefit  from  special  education.  These 
include  paraprofessional  personnel, 
therapeutic  recreation  specialists,  school 
social  workers,  health  service  providers, 
physical  therapists  [PT].  occupational 
therapists  (OT),  school  psychologists, 
counselors  including  rehabilitation 
counselors,  interpreters,  orientation  and 
mobility  speciahsts,  respite  care 
providers,  art  therapists,  volunteers, 
physicians,  and  other  related  services 
personnel.  Projects  to  train  personnel 
identified  as  special  education 
personnel  in  the  regulations  in  this  part 
are  not  appropriate,  even  if  those 
personnel  may  be  considered  related 
services  personnel  in  other  settings. 
This  program  is  not  designed  for 
general  training.  Projects  must  include 
inducements  and  preparation  to 
increase  the  probability  that  graduates 
will  direct  their  efforts  toward 
supportive  services  to  special  education. 
For  example,  a  project  in  occupational 
therapy  might  support  a  special 
component  on  pediatric  or  juvenile 
psychiatric  OT.  support  those  students 
whose  career  goal  is  OT  in  the  schools, 
or  provide  for  practice  and  internships 
in  school  settings. 

(c)  Training  early  intervention  and 
preschool  personnel.  This  priority 
supports  projects  that  are  designed  to 
provide  pieeervice  preparation  of 
personnel  who  serve  infants,  toddlers, 
and  preschool  children  with  disabilities, 
and  their  families.  Personnel  may  be 
prepared  to  provide  short-term  services 
or  long-term  services  that  extend  into  a 
child's  school  program.  Tlie  proposed 
training  program  must  have  a  diear  and 
limited  focus  on  the  special  needs  of 
children  within  the  age  range  from  birth 
to  five,  and  must  include  consideration 
of  family  involvement  in  early 
intervention  and  preschool  services. 
Training  programs  under  this  priority 
must  have  a  significant  interdisciplinary 
focus. 

(d)  Preparation  of  leadership 
personnel.  This  priority  supports 
projects  that  are  designed  to  provide 
preservice  advanced  graduate,  doctoral, 
and  post-doctoral  preparation  in 
administration  and  supervision;  or 
doctoral  and  post-doctoral  level  training 
in  research  or  personnel  preparation. 

(e)  SpeciaJ  projects.  (1)  This  priority 
supports  projects  that  include 
development  evaluation,  and 
distribution  of  innovative  approaches  to 
personnel  preparation;  development  of 
curriculum  materials  to  prepare 
personnel  to  educate  or  provide  early 
intervention  services:  and  other  projects 
of  national  significance  related  to  the 


preparation  of  personnel  needed  to 
ser\-e  infants,  toddlers,  children,  and 
youth  with  disabilities. 

(2)  Appropriate  areas  of  interest 
include — 

(i)  Preservice  training  programs  to 
prepare  regular  educators  to  work  with 
children  and  youth  with  disabilities  and 
their  families; 

(ii)  Training  teachers  to  work  in 
community  and  school  settings  with 
children  and  youth  with  disabilities  and 
their  families; 

(iii)  Inservice  and  preservice  training 
of  teachers  to  work  with  infants, 
toddlers,  children,  and  youth  with 
disabilities  and  their  families; 

(iv)  Inservice  and  preservice  training 
of  personnel  to  work  with  minority 
infants,  toddlers,  children,  youth  with 
disabilities  and  their  families; 

(v)  Preservice  and  inservice  training 
of  special  education  and  related 
services  personnel  in  instructive  and 
assistive  technology  to  benefit  infants, 
toddlers,  children,  and  youth  with 
disabilities:  and 

(vi)  Recruitment  and  retention  of 
special  education,  related  services,  and 
early  intervention  personnel. 

(3)  Both  inservice  and  preservice 
training  must  include  a  component  that 
addresses  the  coordination  among  all 
service  providers,  including  regular 
educators. 

[f]  Utilizing  innovative  recruitment 
and  retention  strategies  This  priority 
supports  projects  to  develop  emerging 
and  creative  sources  of  supply  of 
personnel  with  degrees  and  certification 
in  appropriate  disciplines,  and 
innovative  strategies  related  to 
recruitment  and  retention  of  personnel 

tg)  Promoting  full  qualifications  for 
personnel  serving  infants,  toddlers, 
children,  and  youth  with  disabilities. 
This  priority  supports  projects  designed 
specifically  to  train  personnel  who  are 
working  with  less  than  full  certification 
or  outside  their  field  of  specialization,  to 
assist  them  in  becoming  fully  qualified. 
Student  incentives;  extension,  summer, 
and  evening  programs;  internships; 
alternative  certification  plans:  and  other 
innovative  practices  are  appropriate 
under  this  priority. 

(h)  Training  personnel  to  serve  low 
incidence  disabilities.  This  priority 
supports  projects  to  train  teachers  of 
children  with  serious  emotional 
disturbance;  visual  impairments, 
including  blindness;  hearing 
impairments,  including  deafness; 
orthopedic  impairments;  other  health 
impairments;  and  severe  and  multiple 
disabilities. 

(i)  Training  personnel  to  work  in  rural 
areas.  This  priority  projects  to  train 
personnel  to  serve  infants,  toddlers. 


children,  and  youth  with  disabilities  in 
rural  areas.  Projects,  including  curricula. 
pnxsedures,  practica.  and  innovative  use 
of  technology,  must  be  designed  to 
provide  training  to  assist  personnel  to 
work  with  parents,  teachers,  and 
administrators  in  these  special 
environments.  Special  strategies  must  be 
designed  to  recruit  personnel  from  rural 
areasNwho  will  most  likely  return  to 
those  areas. 

(j)  Training  personnel  to  provide 
transition  assistance  from  school  to 
adult  roles.  This  priority  supports 
projects  for  preparation  of  personnel 
who  assist  youth  with  disabilities  in 
their  transition  from  school  to  adult 
roles.  Personnel  may  be  prepared  to 
provide  short-term  transition  services, 
long-term  structured  employment 
services,  or  instruction  in  community 
and  school  settings  with  secondary 
school  students.  It  is  especially 
important  that  preparation  of  transition 
personnel  include  training  in 
instructional  and  assistive  technology. 

(k)  Preparation  of  paraprofessionals. 
This  priority  supports  projects  for  the 
preparation  of  paraprofessionals.  This 
includes  programs  to  train  teacher  aids, 
job  coaches,  interpreters,  therapy 
assistants,  and  other  personnel  who 
provide  support  to  professional  staff  in 
delivery  of  services  to  infants,  toddlers, 
children,  and  youth  with  disabilities. 

(1)  Improving  services  for  minorities. 
This  priority  supports  projects  to 
prepare  personnel  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities  who.  because  of  minority 
status,  require  that  persoimel  obtain 
professional  competencies  in  addition  to 
those  needed  to  teach  other  children 
with  similar  disabilities.  Projects  funded 
onder  this  priority  must  focus  on  specific 
minority  populations,  determine  the 
additional  competencies  that  are  needed 
by  professionals  serving  those 
populations,  and  develop  those 
competencies. 

(m)  Training  minority  personnel.  iTiis 
priority  supports  projects  to  recruit  and 
prepare  minority  individuals  and 
individuals  with  disabilities  for  careers 
in  special  education,  related  services, 
and  early  intervention,  including 
leadership  personnel 

(n)  Minority  institutions.  This  priority 
supports  grants  to  Historically  Black 
Colleges  and  Universities  and  other 
institutions  of  higher  education  whose 
minority  student  enrollment  is  at  least 
25  percent.  Grants  may  provide  training 
in  any  of  the  areas  covered  in  other 
priorities,  and  must  be  designed  to 
increase  the  capabilities  of  the 
institution  in  appropriate  training  areas. 
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(Authority:  20  U.S.C.  1431) 

Subpart  C— How  Does  ttie  Secretary 
Make  an  Award? 

§  318.20    What  are  ttta  requirements  for 
apptlcsnts? 

(a)  An  applicant  shall  demonstrate 
that  the  proposed  project  is  consistent 
with  the  needs  for  personnel,  including 
personnel  to  provide  special  education 
services  to  children  with  limited  English 
proficiency,  identified  by  the 
comprehensive  system  of  personnel 
development  of  the  State  or  States 
typically  employing  program  graduates. 

(b)  An  applicant  under  this  program 
shall  address — 

(1)  Training  techniques  and 
procedures  designed  to  foster 
collaboration  among  special  teachers, 
regular  teachers,  administrators,  related 
service  personnel,  early  intervention 
personnel,  and  parents; 

(2)  Training  techniques,  procedures, 
and  practica  designed  to  demonstrate 
the  delivery  of  services  in  an  array  of 
regular,  special  education,  and 
community  settings:  and 

(3)  Interdisciplinary  preparation  of 
trainees. 

(c)  An  applicant  shall  demonstrate 
how  it  will  address,  in  whole  or  in  part, 
the  needs  of  infants,  toddlers,  children, 
and  youth  with  disabilities  from 
minority  backgrounds. 

(d)  An  applicant  shall  present  a 
detailed  description  of  strategies  for 
recruitment  and  training  of  members  of 
minority  groups  and  persons  with 
disabilities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0028.) 
(Authority:  20  U.S.C.  1410  and  1431) 

S  318.21    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§5  318.22  and  318.23. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(.Authority:  20  U.S.C.  1431) 

§  318.22    What  selection  criteria  does  the 
Secretary  use  to  evaluate  applications 
other  tttan  applications  (or  special 
projects? 

The  Secretary  uses  the  following 
criteria  to  evaluate  all  applications  other 
than  applications  for  special  projects. 

(a)  Impact  on  critical  present  and 
projected  need.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
training  will  have  a  significant  impact 


on  critical  present  and  projected  State, 
regional,  or  national  needs  in  the  quality 
or  the  quantity  of  personnel  serving 
infantSi  toddlers,  children,  and  youth 
with  disabilities.  The  Secretary 
considers — 

(1)  The  significance  of  the  personnel 
needs  to  be  addressed  to  the  provision 
of  special  education,  related  services, 
and  early  intervention.  Significance  of 
need  identified  by  the  applicant  may  be 
shown  by — 

(i)  Evidence  of  critical  shortages  of 
personnel  to  serve  infants,  toddlers, 
children,  and  youth  with  disabilities, 
including  those  with  limited  English 
proficiency,  in  targeted  specialty  or 
geographic  areas,  as  demonstrated  by 
data  from  the  State  Comprehensive 
System  of  Personnel  Development; 
reports  from  the  Clearinghouse  on 
Careers  and  Employment  of  Personnel 
serving  chilren  and  youth  with 
disabilities;  or  other  indicators  of  need 
that  the  applicant  demonstrates  are 
relevant,  reliable,  and  accurate;  or 

(ii)  Evidence  showing  significant  need 
for  improvement  in  the  quality  of 
personnel  providing  special  education, 
related  services  and  early  intervention 
services,  as  shown  by  comparisons  of 
actual  and  needed  skills  of  personnel  in 
targeted  specialty  or  geographic  areas; 
and 

(2)  The  impact  the  proposed  project 
will  have  on  the  targeted  need.  Evidence 
that  the  project  results  will  have  an 
impact  on  the  targeted  needs  may 
include — 

(i)  The  projected  number  of  graduates 
from  the  project  each  year  who  will 
have  necessary  competencies  and 
certification  to  affect  the  need; 

(ii)  For  ongoing  programs,  the  extent 
to  which  the  appUcant's  projections  are 
supported  by  the  number  of  previous 
program  graduates  that  have  entered  the 
field  for  which  they  received  training. 
and  the  professional  contributions  of 
those  graduates;  and 

(iii)  For  new  programs,  the  extent  to 
which  program  features  address  the 
projected  needs,  the  applicant's  plan  for 
helping  graduates  locate  appropriate 
employment  in  the  area  of  need,  and  the 
program  features  that  ensure  that 
graduates  will  have  competencies 
needed  to  address  identiHed  qualitative 
needs. 

(b)  Capacity  of  the  institution.  (25 
points]  The  Secretary  reviews  each 
application  to  determine  the  capacity  of 
the  institution  or  agency  to  train 
qualified  persoimel,  including 
consideration  of — 

(1)  The  qualifications  and 
accomplishments  of  the  project  director 
and  other  key  personnel  directly 
involved  in  the  proposed  training 


program,  including  prior  training, 
publications,  and  other  professional 
contributions; 

(2)  The  amount  of  time  each  key 
person  plans  to  commit  to  the  project; 

(3)  How  the  applicant,  as  a  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability; 

(4)  The  adequacy  of  resources, 
facilities,  supplies,  and  equipment  that 
the  applicant  plans  to  commit  to  the 
project; 

(5)  The  quality  of  the  practicum 
training  settings,  including  evidence  that 
they  are  sufficiently  available;  apply 
state-of-the-art  services  and  model 
teaching  practices,  materials,  and 
technology;  provide  adequate 
supervision  to  trainees;  offer 
opportunities  for  trainees  to  teach;  and 
foster  interaction  between  students  with 
disabilities  and  their  nondisabled  peers; 

(6)  The  capacity  of  the  applicant  to 
recruit  well-qualified  students; 

(7)  The  experience  and  capacity  of  the 
applicant  to  assist  local  public  schools 
and  early  intervention  service  agencies 
in  providing  training  to  these  personnel, 
including  the  development  of  model 
practicum  sites;  and 

(8)  The  extent  to  which  the  applicant 
cooperates  with  the  State  educational 
agency,  the  State  designated  lead 
agency  under  Part  H  of  the  Act.  other 
institutions  of  higher  education,  and 
other  appropriate  public  and  private 
agencies  in  the  region  served  by  the 
applicant  in  identifying  personnel  needs 
and  plans  to  address  those  needs. 

(c)  Plan  of  operation.  (2?  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  High  quality  in  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  effective,  proper, 
and  efficient  administration  of  ^e 
project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  way  the  applicant  plans  to  use 
its  resources  and  persoimel  to  achieve 
each  objective; 

(5)  The  extent  to  which  the 
application  includes  a  delineation  of 
competencies  that  program  graduates 
will  acquire  and  how  the  competencies 
will  be  evaluated; 

(6)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(i)  Are  appropriate  for  the  students' 
attainment  of  professional  knowledge 
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and  competencies  deemed  necessary  for 
the  provision  of  quality  educational  and 
early  intervention  services  for  infants, 
toddlers,  children,  and  youth  with 
disabilities;  and 

(ii)  Demonstrate  an  awareness  of 
methods,  procedures,  techniques, 
technology,  and  instructional  media  or 
materials  that  are  relevant  to  the 
preparation  of  personnel  who  serve 
infants,  toddlers,  children,  and  youth 
with  disabilities;  and 

(7)  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
implement  current  research  and 
demonstration  results  in  meeting  the 
educational  or  early  intervention  needs 
of  infants,  toddlers,  children,  and  youth 
with  disabilities. 

(d)  Evaluation  plan.  (10  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including,  but  not  limited 
to,  the  number  of  trainees  graduated  and 
hired;  and 

(3)  Provide  evidence  that  evaluation 
data  and  student  follow-up  data  are 
systematically  collected  and  used  to 
modify  and  improve  the  program.  (See 
34  CFR  75.590.  Evaluation  by  the 
grantee.) 

(e)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budgfet  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  applicant  presents  appropriate 
plans  for  the  institutionalization  of 
Federally  supported  activities  into  basic 
program  operations. 

§318.23  What  selection  crlterta  does  Itw 
Secretary  use  to  evaluate  applications  for 
special  projects? 

The  Secretary  uses  the  following 
criteria  to  evaluate  special  projects 
applications: 

(a)  Anticipated  project  results.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  meet  present  and 
projected  needs  under  Parts  B  and  H  of 
the  Act  in  special  education,  related 
services,  or  early  intervention  services 
personnel  development. 

(b)  Program  content.  (20  points)  The 
Secretary  reviews  each  application  to 
determine — 


(1)  The  project's  potential  for  national 
significance,  its  potential  for  replication 
and  effectiveness,  and  the  quality  of  its 
plan  for  dissemination  of  the  results  of 
the  project; 

(2)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(i)  Are  appropriate  for  the  attainment 
of  knowledge  that  is  necessary  for  the 
provision  of  quality  educational  and 
early  intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
disabilities;  and 

(ii)  Demonstrate  an  awareness  of 
relevant  methods,  procedures, 
techniques,  technology,  and 
instructional  media  or  materials  that  can 
be  used  in  the  development  of  a  model 
to  prepare  personnel  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities;  and 

(3)  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
are  related  to  the  educational  or  early 
intervention  needs  of  infants,  toddlers, 
children,  and  youth  with  disabilities. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  High  quality  in  the  design  of  the 
project; 

(2)  An  elective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(3)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program;  and 

(4)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective. 

"■  (d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project: 
and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (See  34  CFR  75.590, 
Evaluation  by  the  grantee.) 

(e)  Quality  of  key  personnel.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  in  the  project,  including — 

(1)  The  qualifications  of  the  project 
director. 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(3)  The  time  that  each  of  the  key 
personnel  plans  to  commit  to  the  project: 

(4)  How  the  applicant,  as  a  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 


regard  to  race,  color,  national  origin, 
gender,  age,  or  disability:  and 

(5)  Evidence  of  the  applicant's  past 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project. 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  review  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
to  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(Authority:  20  U.S.C.  1431) 

Subpart  D— What  Conditions  Must  a 
Grantee  Meet? 

§318.30    What  are  the  prioHties  for  award 
of  student  fellowshtps  and  trainssshlps? 

A  grantee  shall  give  priority 
consideration  in  the  selection  of 
qualified  recipients  of  fellowships  and 
traineeships  to  individuals  from 
disadvantaged  backgrounds,  including 
minorities  and  individuals  with 
disabilities  who  are  underrepresented  in 
the  teaching  profession  or  in  the 
specializations  in  which  they  are  being 
trained. 
(Authority:  20  U.S.C.  1431) 

§  318.31    Is  student  financial  assistance 
limited? 

The  sum  of  the  assistance  provided  to 
a  student  under  this  part  and  any  other 
assistance  provided  the  student  may  not 
exceed  the  student's  cost  of  attendance. 
Cost  of  attendance  is  defined  as — 

(a)  Tuition  and  fees  normally  assessed 
a  student  carrying  the  same  academic 
workload,  as  determined  by  the 
institution,  and  including  costs  for  rental 
or  purchase  of  any  equipment,  materials, 
or  supplies  required  of  all  students  to 
the  same  course  of  study. 

(b)  An  allowance  for  books,  supplies, 
transportation,  and  miscellaneous 
personal  expenses  for  a  student 
attending  the  institution  on  at  least  a 
half-time  basis,  as  determined  by  the 
institution; 

(c)  An  allowance,  as  determined  by 
the  institution,  for  room  and  board  costs 
incurred  by  the  student  that — 

(1)  Will  be  not  less  than  $1,500  for 
students  without  dependents  residing  at 
home  with  parents; 

(2)  Will  be  the  standard  amount  that 
the  institution  normally  assesses  its 
residents  for  room  and  board  for 
students  without  dependents  residing  in 
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institutiooally  owned  or  oporated 
housing;  and 

(3)  Will  be  based  for  all  other  students 
on  the  expenses  reasonably  incurred  for 
room  and  board  outside  the  institution, 
except  that  the  amount  may  not  be  less 
than  $2,500: 

(d)  For  less  than  halT-tinte  students  (as 
determined  by  the  institution),  tuition 
and  fees  and  an  allowance  for  books, 
supplies,  and  transportation  (as 
determined  by  the  institution]  and 
dependent  care  expenses  (in  accordance 
with  paragraph  (g)  of  this  section): 

(e)  For  a  student  engaged  in  a  program 
of  study  by  correspondence,  only  tuition 
and  tees:  and.  if  required,  books  and 
supplies,  travel,  and  room  and  board 
costs  incurred  specially  in  ftttfilling  a 
required  period  of  residential  training: 

(f)  For  a  student  enrolled  in  an 
academic  program  that  normally 
include*  a  formal  program  of  study 
abroad,  reasonable  costs  associaled 
with  the  study  as  determined  by  the 
institution; 

(g)  For  a  student  with  one  or  more 
dependents,  an  allowance,  as 
determined  by  the  institution,  based  on 
the  expenses  reasonably  tncrtrred  for 
dependent  care  based  on  the  number 
and  age  of  the  dependents: 

(h)  For  a  atudent  %vTth  a  dtsabifity,  an 
allowance,  aa  determined  by  the 
institution,  for  those  expenses  relalS3'^"~^ 


hia  or  her  disability,  iachiding  special 
servioea.  tranaportation.  equipment,  and 
supplies  that  are  reasonably  incurred 
and  not  provided  for  by  other  assisting 
agencies:  and 

(i)  For  a  student  receiving  all  or  part 
of  his  or  her  inatnictioa  by  means  of 
telecommunications  technology,  no 
distinction  may  be  made  with  respect  to 
the  mode  of  instruction  in  determining 
costs,  but  this  paragraph  may  not  be 
construed  to  permit  includiag  the  cost  of 
rental  or  purchase  of  equipment 

(Authority:  20  U.S.C.  1087) 

§31«.32    WlwlarattwatudOTitflnandal 
aislstanca  ci  Itai  la? 

Direct  Bnandal  assistance  may  only 
be  paid  to  a  student  in  a  preservice 
program,  and  only  if — 

(a)  The  student  is  qualified  for 
admission  to  the  program  of  study; 

(b)  The  student  maintains  satisfactory 
progress  in  a  course  of  study  as  defined 
in  34  CFR  66a7:  and 

(c)  The  student  is  a  citizen  or  national 
of  the  United  States. 

(Autfaority:  20  V.SXl.  1087) 

9319.33    MayttMcranlaauaafundaHa 

aaaWad  student  wittidrawa  or  ia 


Financial  assistance  awarded  tea 
student  that  is  unexpended  because  the 
student  withdraws  or  is  dismissed  from 


the  training  program  may  be  used  for 
financial  assistance  to  other  students 
during  the  grant  period. 

(Authority:  20  U.S.C.  1087) 

S313.M    Whataralha 
raqulramanla  Hfidar  tttk 

The  Secretary  may  require  recipients 
to  prepare  reports  describing  their 
procedures,  findings,  and  other  relevant 
information  in  a  form  that  wiH  maximize 
the  dissemination  and  use  of  all 
procedures,  findings,  and  information. 
The  recipient  shall  deliver  products,  as 
appropriate,  to  the  Regional  and  Federal 
Resource  Centers,  the  Clearinghouses, 
and  the  technical  assistance  to  parents 
program  assisted  under  Parts  C  and  D  of 
the  Act:  as  well  as  to  the  f4ationaI 
Diffusion  Network,  the  ERIC 
Gearinghouse  on  the  Handicapped  and 
Gifted,  the  Child  and  Adolescent 
Service  Systems  Program  under  the 
National  Institute  of  Mental  Health, 
appropriate  parent  and  professional 
organizations,  organizations 
representing  individuab  wHh 
disabihties,  and  any  other  entities  that 
the  Secretary  determines  to  be 
ap{)ropriate. 

(Authority:  20  VSXL  1410] 

[PR  Doc.  91-28042  Pt)e4  11-«-»l:  8^t5  am) 
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DEPARTMENT  OF  EDUCATION 
Office  of  Special  Education  Programs 

(CFDA  No.  84.029) 

Notice  Inviting  Applications  for  New 
Awards  Under  Training  Personnel  for 
the  Education  of  Individuals  WItti 
Disabilities  for  Fiscal  Year  1992 

Note  To  Applicants 

This  notice  is  a  complete  application 
package.  The  notice  contains  information. 


application  forms  and  instructions  needed  to 
apply  for  a  grant  under  this  competition. 

Purpose  of  Program 

This  program  serves  to  increase  the 
quantity  and  improve  the  quality  of 
personnel  available  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities  through  support  of  training 
programs  for — 

(a)  Special  education,  related  services, 
early  intervention; 

(b]  Leadership,  and 


(c)  Special  projects. 

The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific 
level  of  funding  or  number  of  grants, 
unless  the  amount  is  otherwise  specified 
by  statute  or  regulation. 


Training  Personnel  for  the  Education  of  the  Handicapped 

[Application  notice  (or  fiscal  year  1992] 


Title  and  CFDA  No. 

Deadline  for 
transmittal  of 
applications 

Deadline  for 
intergovern- 
mental review 

Available 
funds 

Estimated  range  of 
awards  (par  year) 

Esbmated  size 

of  awards  (per 

year) 

Estimatad 
No.  of 
swards 

Prefect 
period  in 
montlw 

Preparation       of       Leadership       Personnel 

(84  029D) 
Special  Projects  (84.029K) 

01/10/92 

01/10/92 
01/10/92 

01/10/92 

01/10/92 

01/10/92 
01/10/92 

03/10/92 

03/10/92 
03/10/92 

03/10/92 

03/10/92 

03/10/92 
03/10/92 

2.500,000 

3.500,000 
7.000,000 

4.500,000 

5.500.000 

2,000,(XX> 
2,000.000 

75.000-125.000 

75,000-125,000 
75,000-125.000 

75,000-125,000 

75,000-125,000 

75,000-125.000 
,  75.000-125.000 

100.000 

100,000 
100,000 

100,000 

100,000 

100.000 
100.000 

2S 

35 
70 

45 

55 

20 
20 

UptoSO. 

Up  to  60. 
Up  to  48. 

Upto4a. 

Up  to  60. 

Up  to  48. 
Upto48. 

Preparation  of  personnel  for  careers  in  spnrial 
education  (84  0298). 

Preparation  of  related  services  personnel 
(84  029f^ 

Training  earty  intervention  and  presctxx)!  per- 
sonnel (84  029Q). 

Minority  Institutions  (84.029e) 

Training  personnel  to  serve  low-incidence  dis- 
aimiea.  (84.029A). 

Applicable  Regulations 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  34  CFR  parts  74.  75.  77,  79.  80. 
81,  82.  85.  and  86:  and  (b)  fmal  program 
regulations  for  Training  Personnel  for 
the  Education  of  Individuals  with 
Disabilities — Grants  for  Personnel 
Training.  34  CFR  Part  318.  published  in 
this  issue  of  the  Federal  Register. 

Priorities 

Under  34  CFR  75.105(c)(3)  and  34  CFR 
part  318  the  Secretary  gives  an  ab8o]ute 
preference  to  applications  which  meet 
the  fojlowing  priorities.  The  Secretary 
funds  under  this  program  only  those 
applications  that  meet  one  or  more  of 
these  absolute  priorities.  Under 
competitive  priorities  the  Secretary  may 
select  an  application  that  meets  a 
priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority.  Absolute  priorities  numbers  3-7 
have  competitive  priorities  within  them. 

Absolute  Priority  1 — Preparation  of 
Leadership  Personnel,  CFDA  No. 
84.029D 

This  priority  supports  projects  that  are 
designed  to  provide  preservice 
advanced  graduate,  doctoral,  and  post- 
doctoral preparation  in  administration 
and  supervision;  or  doctoral  and  post- 


doctoral level  training  in  research  or 
personnel  preparation. 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  a  competitive 
or  absolute  preference  over  other 
applications  that  do  not  meet  this 
invitational  priority. 

Training  Minority  Leadership  Personnel 

The  Individuals  with  Disabilities 
Education  Act  (IDEA)  in  section  610(j)(2) 
(A)  and  (B)  recommends  implementing 
policies  for  preparing  minorities  in 
special  education  and  related  services. 
The  Department  believes  that  one 
aspect  of  this  policy  is  to  support  post- 
doctoral level  training  for  minority 
individuals.  For  this  reason,  the 
Secretary  particularly  invites 
applications  that  include  activities  to 
recruit  minority  individuals  and 
individuals  from  underrepresented 
populations  for  post-doctoral  level 
training  to  increase  their  participation  in 
leadership  positions  in  the  field  of 
special  education  and  related  services. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education  and  appropriate  non-profit 
agencies. 


Absolute  Priority  2— Special  Projects, 
CFDA  No.  84.029K 

This  priority  supports  projects  that 
include  development,  evaluation,  and 
distribution  of  iimovative  approaches  to 
personnel  preparation;  development  of 
curriculum  materials  to  prepare 
personnel  to  educate  or  provide  early 
intervention  services;  and  other  projects 
of  national  significance  related  to  the 
preparation  of  personnel  needed  to 
serve  infants,  toddlers,  children,  and 
youth  with  disabilities. 

Appropriate  areas  of  interest 
include — 

(1)  Preservice  training  programs  to 
prepare  regular  educators  to  work  with 
children  and  youth  with  disabilities  and 
their  families; 

(2)  Training  teachers  to  work  in 
community  and  school  settings  with 
children  and  youth  with  disabilities  and 
their  families; 

(3)  Inservice  and  preservice  training  of 
teachers  to  work  with  infants,  toddlers, 
children,  and  youth  with  disabilities  and 
their  families; 

(4)  Inservice  and  preservice  L'aining  of 
personnel  to  work  with  minority  infants, 
toddlers,  children,  and  youth  with 
disabilities  and  their  families; 

(5)  Preservice  and  inservice  training  of 
special  education  and  related  services 
personnel  in  instructive  and  assistive 
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technology  to  benefit  infants,  toddlert. 
children,  and  youth  with  disabilities; 
and 

(6)  Recniitment  and  retention  oF 
special  edncatfon.  related  •enrices.  and 
early  intervention  personnel. 

Both  inservice  and  preservice  training 
must  include  a  component  that 
addresses  the  coordination  among  all 
service  providers,  inc!  iding  regular 
educators. 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  a  competitive 
or  absolute  preference  over  other 
applications  that  do  not  meet  this 
invitational  priority. 

Attention  Deficit  Disorders 

The  Secretary  particularly  invites 
applications  for  projects  that  develop 
new  inservice  and  preservice  training 
for  special  education  and  regular 
classroom  teachers  in  order  to  address 
the  needs  of  children  with  attention 
deficit  disorders  (ADD).  In  the  fiscal 
year  1992  House  Appropriation 
Committee  report,  the  committee 
indicated  that  $1,500,000  of  fiscal  year 
1992  funds  be  used  for  this  purpose, 
noting  that  educators  and 
administrators  know  very  little  about 
effectively  meeting  the  educational 
needs  of  children  with  attention  deficit 
disorder.  Consequently,  there  is  a 
tremendous  need  for  inservice  and 
preservice  training  for  educators  at  all 
levels. 

Eligible  Applicants:  Eligible 
applicants  are'institutions  of  higher 
education.  State  educational  agencies, 
and  other  appropriate  non-profit 
organizations. 

Absolute  Priority  3 — Preparation  of 
Personnel  for  Careers  in  Special 
Education,  CFDA  No.  84.029B 

This  priority  supports  preservice 
preparation  of  personnel  for  careers  in 
special  education.  Preservice  training 
includes  additional  training  for  currently 
employed  teachers  seeking  additional 
degrees,  certifications,  or  endorsements. 
Training  at  the  baccalaureate,  masters, 
or  specialist  level  is  appropriate.  Under 
this  priority  "personnel*'  includes 
special  education  teachers,  speech- 
language  pathologists,  audiologists, 
adapted  physical  education  teachers, 
vocational  educators,  and  instructive 
and  assistive  technology  specialists. 
Training  of  administrators  and 
supervisors  at  the  masters  level  is  also 
appropriate  under  this  priority. 

Within  this  competition,  the  Secretary 
gives  preference  to  the  applications  that 


meet  one  or  more  of  the  foUowing 
competitive  priorities.  An  apphcation 
that  meets  one  or  more  of  these 
competitive  priorities  is  selected  over 
applications  of  comparable  merit  that  do 
not  meet  these  priorities.  These 
competitive  priorities  are  described 
more  fully  in  ■  later  section  of  this 
ennouncemenL 
Utilizing  innovative  recruitment  and 

retention  strategies. 
Promoting  full  qualifications  for 

personnel  serving  infants,  toddlers. 

children,  and  youth  with  disabilities. 
Training  personnel  to  work  in  rural 

areas. 
Training  personnel  to  provide  transition 

assistance  from  school  to  adult  roles. 
Improving^ervices  for  minorities. 
Training  minority  personnel. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education  and  appropriate  non-profit 
organizations. 

Absolute  Priority  4 — Preparation  of 
Related  Services  Personnel,  CFDA  No. 
84.029F 

This  priority  supports  preservice 
preparation  of  indr\  iduals  to  provide 
developmental,  corrective,  and  other 
supportive  services  that  assist  children 
and  youth  with  disabilities  to  benefit 
from  special  education.  These  include 
paraprofessional  personnel,  therapeutic 
recreation  specialists,  school  social 
workers,  health  service  providers, 
physical  therapists  (PT),  occupational 
therapists  (OT),  school  psychologists, 
counselors  including  rehabilitation 
counselors,  interpreters,  orientation  and 
mobility  specialists,  respite  care 
pro\iders,  art  therapists,  volunteers, 
physicians,  and  other  related  services 
personnel.  Projects  to  train  personnel 
identified  as  special  education 
personnel  in  the  regulations  in  this  part 
are  not  appropriate,  even  if  those 
personnel  may  be  considered  related 
services  personnel  in  other  settings. 

This  program  is  not  designed  for 
general  training.  Projects  must  include 
induce.'nents  and  preparation  to 
increase  the  probability  that  graduates 
will  direct  their  efforts  toward 
supportive  services  to  special  education. 
For  example,  a  project  in  occupational 
therapy  might  support  a  special 
component  on  pediatric  or  juvenile 
psychiatric  OT,  support  those  students 
whose  career  goal  is  OT  in  the  schools, 
or  provide  for  practice  and  internships 
in  school  settings. 

Within  this  competition,  the  Secretary 
gives  preference  to  the  applications  that 
meet  one  or  more  of  the  following 
competitive  priorities.  An  application 
that  meets  one  or  more  of  these 


competitive  priorities  is  selected  over 

applications  of  comparable  merit  that  do 

not  Beet  these  priorities.  These 

competitive  priorities  are  described 

more  fully  in  a  later  section  of  this 

announcement 

Utilizing  innovative  recruitment  and 

retention  strategies. 
Promoting  full  qualifications  for 

personnel  serving  infants,  toddlers. 

children,  and  youth  with  disabilities. 
Training  personnel  to  work  in  rural 

areas. 
Preparation  of  paraprofessionals. 
Improving  services  for  minorities. 
Training  minority  personnel. 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications  that  do  not  meet  this 
invitational  priority. 

Training  Interpreters  for  Children  with 
Hearing  Impairments,  Including  the 
Deaf 

The  Secretary  particularly  invites 
applications  for  projects  that  train 
educational  interpreters  for  children 
with  hearing  impairments,  including 
deafness.  In  the  fiscal  year  1992  House 
Appropriation  Committee  report,  the 
committee  indicated  that  $1,000,000  of 
fiscal  year  1992  funds  be  used  for  this 
purpose,  noting  that  there  is  a 
tremendous  need  for  training  for 
educational  interpreters  at  all  levels. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education  and  appropriate  non-profit 
organizations. 

Absolute  Priority  5 — Training  Early 
Intervention  and  Preschool  Personnel, 
CFDA  a4.029Q 

This  priority  supports  projects  that  are 
designed  to  provide  preservice 
preparation  of  personnel  who  serve 
infants,  toddlers,  and  preschool  children 
with  disabilities,  and  their  families. 
Personnel  may  be  prepared  to  provide 
short-term  services  or  long-term  services 
that  extend  into  a  child's  school 
program.  The  proposed  training  program 
must  have  a  clear  and  limited  focus  on 
the  special  needs  of  children  within  the 
age  range  from  birth  to  five,  and  must 
include  consideration  of  family 
involvement  in  early  intervention  and 
preschool  services.  Training  programs 
under  this  priority  must  have  a 
significant  interdisciplinary  focus. 

Within  this  competition,  the  Secretary 
gives  preference  to  the  applications  that 
meet  one  or  more  of  the  following 
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competitive  priorities.  An  application 
that  meets  one  or  more  of  these 
competitive  priorities  is  selected  over 
applications  of  comparable  oierit  that  do 
not  meet  these  priorities.  These 
competitive  priorities  are  described 
more  fully  in  a  later  section  of  this 
announcement. 

Utilizing  innovative  recruitment  and 

retention  strategies. 
Promoting  full  qualifications  for 

personnel  serving  infants,  toddlers. 

children,  and  youth  with  disabilities. 
Training  personnel  to  work  in  rural 

areas. 
Preparation  of  paraprofessionals. 
Improving  services  for  minorities. 
Training  minority  personnel. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education  and  appropriate  non-pcofit 
organizations. 

Absolute  Priority  6—Minon'ty 
Institutions,  9(.029E 

This  priority  supports  grants  to 
Hislorically  Black  Colleges  and 
Universities  and  other  institutions  of 
higher  education  whose  minodty 
student  enrollment  is  at  least  25  percent. 
Grants  may  provide  training  in  any  of 
the  areas  coveted  hi  otlier  priorities,  and 
must  be  designed  to  increase  tfie 
capabilities  of  the  institution  in 
appropriate  training  areas. 

Within  this  competition,  the  Secretary 
gives  preference  to  the  applicatfons  that 
meet  one  or  more  of  the  following 
competitive  priorities.  An  application 
that  meets  one  or  more  of  these 
competitive  priorities  is  selected  over 
applications  of  comparable  merit  that  do 
not  meet  these  priorities.  These 
competitive  priorities  are  described 
more  fully  in  a  later  section  of  this 
announcement 

Improving  services  for  minorities. 
Training  minority  personnel. 

Eligible  Applieaota:  Eligible 
applicants  are  Histocically  Black 
Colleges  and  Universities  and  other 
institutions  of  higher  education  whose 
minority  student  enrollment  ie  at  least 
25  percent 

Absolute  Priority  >— Draining  Personnel 
to  Serve  Low  Incidence  Disabilities, 
CFDA  Na  94M9A 

This  priority  supports  projects  to  train 
teachers  of  chUdren  with  serious 
ematkmat  disturbance;  visxtai 
impairments,  inrhiding  blindness: 
hearing  bnpainnentsi  including 
deafness;  ortbope&  isapakraenta;  other 
health  impairmenta;  and  severe  and 
multfpte  dfsabffkiesL 

Wftliin  this  competition,  the  Secretary 
gives  preference  to  the  appUcatioas  that 


meet  one  or  more  of  the  following 
competitive  priorities.  An  application 
that  meets  one  or  more  of  these 
competitive  priorities  is  selected  over 
applications  of  comparable  merit  that  do 
not  meet  these  priorities.  These 
competitive  priorities  are  described 
more  fully  in  a  later  section  of  this 
announcement 
Utilizing  innovative  recruitment  and 

retention  strategies. 
Promoting  full  qualifications  for 

personnel  serving  infants,  toddlers. 

children,  and  youth  with  disabihties. 
Training  personnel  to  wori(  in  mral 

areas. 
Training  personnel  to  provide  transition 

assistance  from  school  to  adult  roles. 
Improving  services  for  minorities. 
Training  minority  persormel. 

Competitive  Priorities 

As  noted  in  connecti.m  with  each 
absolute  priority,  the  Secretary  gives 
preference  to  applications  that  meet  one 
or  more  of  the  following  competitive 
priorities.  Under  each  absolute  priority 
the  Secretary  may  select  an  application 
that  meets  a  competitive  priority  over  an 
application  of  comparable  merit  that 
does  not  meet  the  competitive  priority. 

•  Competitive  Preference  Priority  1 — 
Utilizing  Inaovotive  Recruitment  and 
Retention  Strategies 

This  priority  supports  projects  to 
develop  emerging  and  crsetive  sources 
of  supply  of  personnel  with  delves  and 
certification  in  appropriate  disciplines, 
and  innovative  strategies  related  to 
recruitment  and  retention  of  personnel. 

•  Competitive  Preference  Priority  2— 
Promoting  Full  QualificatioM  for 
Personnel  Serving  It^ants,  Toddlers, 
Children,  and  Youth  With  Disabilities 

Thte  priority  supports  projects 
desisted  spedficaliy  to  train  personnel 
who  are  working  with  less  than  foil 
certification  or  outside  their  field  of 
specialization,  to  assist  them  ie 
becoming  fully  quaUfled.  Student 
incentives:  extensJOB.  summer  and 
evening  programr.  intemafaipa: 
alternative  certificatioa  plans:  and  odier 
innovative  practices  are  appropriate 
under  this  priorit];. 

•  Competitive  Preference  Priority  3 — 
Training  Personnel  to  Work  in  Rural 
Areas 

This  priority  s«ipport»  preiecta  to  train 
personnel  to  serve  inlants.  laddUrsi 
children,  andyewtb  «vith  dUabiUbee  ia 
rural  areas.  Projects,  iacluding  cunisida. 
proceduees.  practica.  and  iwiovativa  as» 
of  tecbaolfify>  Must  be  desiyicd  to 
provide  traiBin§  to  assist  personnel  to 
work  with  parents,  taackets,  and 


administrators  in  these  special 
environments.  Special  strategies  must  be 
designed  to  recruit  personnel  from  rural 
arses  who  will  meet  like^  return  to 
those  areas. 

•  Competitive  Preference  Priority  4 — 
Training  Personnel  To  Provide 
Transition  Assistance  From  School  to 
Adult  Roles 

This  pnority  supports  projects  for 
preparation  of  personnel  who  assist 
youth  with  disabilities  in  their  transitioa 
from  scbooi  to  aduh  roles.  Personnel 
may  be  prepared  to  provide  short-term 
transitional  services,  long-term 
structured  enployment  services^  or 
instructioa  in  community  and  scbooi 
settings  with  secondary  school  students. 
It  is  especially  important  that 
preparation  of  transition  personnel 
include  training  in  instructiaoal  and 
assistive  technology. 

•  Competitive  Preference  Priority  5 — 
Preparation  of  Paraprofessionals 

This  priority  supports  projects  for  the 
preparation  of  paraprofessionals  This 
includes  programs  to  traio  teacher  aids. 
job  coaches,  interpreters,  therapy 
assistants,  and  ether  persomiel  who 
provide  support  to  proCsssieaal  staff  Id 
delivery  of  services  to  infants,  toddlers, 
childrea.  and  youth  with  disohihtiei 

•  Competitive  Pr^rence  Ph'ority  9— 
Improving  S6nricea  for  Minorities 

This  priority  seppotts  projects  to 
prepare  petaonnel  to  serve  infants, 
toddlers,  chilcben.  and  youth  with 
disabilities  who,  because  of  minority 
status,  require  that  personnel  obtain 
professional  eompeteadcs  la  addition  to 
those  needed  to  teach  other  children 
with  similar  dieabilitiea.  Projects  hended 
under  this  priority  nutst  focus  on  specific 
minority  populations,  dctcrnrine  the 
additional  competeacies  that  are  needed 
by  professionals  serving  those 
populations,  and  develop  those 
competenciesL 

Competitive  Inference  Priority  ^— 
Training  Minority  Personnel 

This  priority  supports  projects  to 
recruit  and  prepare  minority  individiiels 
and  individuals  with  disabilities  for 
careers  in  special  edacatioa..  related 
services^  and  early  interreation. 
including  leadership  perseaaoL . 

Seiectioo  Criteria 

The  Secretary  uses  the  feilewing 
criteria  to  evalvM»le  special  promts 
applicatioRa: 

(a)  Anticipated  ft^eci  tea^ti*.  (29 
points):  The  Secretsry  rsviewo  each 
application  to  determine  the  extent  to 
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which  the  project  will  meet  present  and 
projected  needs  under  Parts  B  and  H  of 
the  Act  in  special  education,  related 
services,  or  early  intervention  services 
personnel  development. 

(b)  Program  content.  (20  points)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  project's  potential  for  national 
significance,  its  potential  for  replication 
and  effectiveness,  and  the  quality  of  its 
plan  for  dissemination  of  the  results  of 
the  project; 

(2)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(i)  Are  appropriate  for  the  attainment 
of  knowledge  that  is  necessary  for  the 
provision  of  quality  educational  and 
early  intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
disabilities;  and 

(ii]  Demonstrate  an  awareness  of 
relevant  methods,  procedures, 
techniques,  technology,  and 
instructional  media  or  materials  that  can 
be  used  in  the  development  of  a  model 
to  prepare  personnel  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities;  and 

(3)  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
are  related  to  the  educational  or  early 
intervention  needs  of  infants,  toddlers, 
children,  and  youth  with  disabilities. 

(c)  Plan  of  operation.  (15  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  High  quality  in  the  design  of  the 
project; 

(2)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(3)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program;  and 

(4)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project; 
and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (See  34  CFR  75.590, 
Evaluation  by  the  grantee.) 

(e)  Quality  of  key  personnel.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  in  the  project,  including — 

(1)  The  qualifications  of  the  project 
director. 


(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(3)  The  time  that  each  of  the  key 
personnel  plans  to  commit  to  the  project; 

(4)  How  the  applicant,  as  a  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability;  and 

(5)  Evidence  of  the  applicant's  past 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project. 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

The  Secretary -uses  the  following 
criteria  to  evaluate  all  applications  other 
than  applications  for  special  projects. 

(a)  Impact  on  critical  present  and 
projected  need.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
training  will  have  a  significant  impact 
on  critical  present  and  projected  State, 
regional,  or  national  needs  in  the  quality 
or  the  quantity  of  personnel  serving 
infants,  toddlers,  children,  and  youth 
with  disabilities.  The  Secretary 
considers — 

(1)  The  significance  of  the  personnel 
needs  to  be  addressed  to  the  provision 
of  special  education,  related  services, 
and  early  intervention.  Significance  of 
need  identified  by  the  applicant  may  be 
shown  by — 

(i)  Evidence  of  critical  shortages  of 
personnel  to  serve  infants,  toddlers, 
children,  and  youth  with  disabilities, 
including  those  with  limited  English 
proficiency,  in  targeted  specialty  or 
geographic  areas,  as  demonstrated  by 
data  from  the  State  Comprehensive 
System  of  Personnel  Development; 
reports  from  the  Clearinghouse  on 
Careers  and  Employment  of  Personnel 
serving  children  and  youth  with 
disabilities;  or  other  indicators  of  need 
that  the  applicant  demonstrates  are 
relevant,  reliable,  and  accurate;  or 

(ii)  Evidence  showing  significant  need 
for  improvement  in  the  quality  of 
personnel  providing  special  education, 
related  services  and  early  intervention 
services,  as  shoMm  by  comparisons  of 
actual  and  needed  skills  of  personnel  in 


targeted  specialty  or  geographic  areas; 
and 

(2)  The  impact  the  proposed  project 
will  have  on  the  targeted  need.  Evidence 
that  the  project  results  will  have  an 
impact  on  the  targeted  needs  may 
include — 

(i)  The  projected  number  of  graduates 
from  the  project  each  year  who  will 
have  necessary  competencies  and 
certification  to  affect  the  need; 

(ii)  For  ongoing  programs,  the  extent 
to  which  the  applicant's  projections  are 
supported  by  the  number  of  previous 
program  graduates  that  have  entered  the 
field  for  which  they  received  training, 
and  the  professional  contributions  of 
those  graduates;  and 

(iii)  For  new  programs,  the  extent  to 
which  program  features  address  the 
projected  needs,  the  applicant's  plan  for 
helping  graduates  locate  appropriate 
employment  in  the  area  of  need,  and  the 
program  features  that  ensure  that 
graduates  will  have  competencies 
needed  to  address  identified  qualitative 
needs. 

(b)  Capacity  of  the  institution.  (25 
points)  The  Secretary  reviews  each 
application  to  determine  the  capacity  of 
the  institution  or  agency  to  train 
qualified  personnel,  including 
consideration  of — 

(1)  The  qualifications  and 
accomplishments  of  the  project  director 
and  other  key  personnel  directly 
involved  in  the  proposed  training 
program,  including  prior  training, 
publications,  and  other  professional 
contributions; 

(2)  The  amount  of  time  each  key 
person  plans  to  commit  to  the  project; 

(3)  How  the  applicant,  as  a  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability; 

(4)  The  adequacy  of  resources, 
facilities,  supplies,  and  equipment  that 
the  applicant  plans  to  commit  to  the 
project; 

(5)  The  quality  of  the  practicum 
training  settings,  including  evidence  that 
they  are  sufficiently  available;  apply 
state-of-the-art  services  and  model 
teaching  practices,  materials,  and 
technology;  provide  adequate 
supervision  to  trainees;  offer 
opportunities  for  trainees  to  teach;  and 
foster  interaction  between  students  with 
disabilities  and  their  nondisabled  peers: 

(6)  The  capacity  of  the  applicant  to 
recruit  well-qualified  students; 

(7)  The  experier.Lr  and  capacity  of  the 
applicant  to  assist  local  public  schools 
and  early  intervention  service  agencies 
in  providing  training  to  these  personnel. 
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including  lb*  development  of  model 
practicum  sites;  and 

(8)  Thft  txtent  to  which  the  applicant 
cooperates  with  the  St«te  educatiotMl 
agency,  the  State  designated  lead 
agency  under  Part  H  of  the  Act.  other 
institutions  of  higher  education,  and 
other  appropriate  public  and  private 
agencies  ia  the  region  served  by  the 
applicant  in  identiJEying  personnel  needs 
and  plans  to  address  those  needs. 

(c^  Plaa  of  eperoUott.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project  including — 

(1)  High  quality  in  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  effective,  proper, 
and  efficient  administration  of  the 
profect; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective: 

(5)  The  extent  to  which  the 
application  includes  a  delineation  of 
competencies  that  program  graduates 
will  acquire  and  how  the  competencies 
will  be  evaluated; 

(6)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(i)  Are  appropriate  foe  the  students* 
attainment  of  professional  knowledge 
and  competencies  deemed  necessary  for 
the  provision  of  quality  educatioaal  end 
early  intervention  services  for  infants, 
toddlers,  children,  and  youth  with 
disabilities;  and 

(ii)  Demonatrate  an  awareness  of 
methods,  procedures,  techniques, 
technology,  and  inetructional  media  or 
materials  that  are  relevant  to  the 
preparation  of  personnel  who  serve 
infants.  todiQen.  children,  and  youth 
with  dieablMties:  and 

(7)  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
implement  current  research  and 
demonstration  results  in  meeting  the 
educational  or  early  intervention  needs 
of  infants,  toddlers,  children,  and  youth 
with  disabilities. 

(d)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evahiatioB — 

(1)  Are  appropriate  for  the  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including,  but  not  limited 
to,  the  number  of  trainees  graduated  and 
hired:  and 


(3)  Pronride  evidence  thet  evehietion 
data  and  student  follow-up  data  are 
systematically  collected  and  used  to 
modify  and  Improve  the  program.  (See 
34  CFR  75,590,  EvaluatiM  by  the 
grantee.) 

(e)  Budget  aad  cott-efftctiveaess.  (10 
points)  The  Secretary  reviews  each 
appbcalion  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is  - 
adequate  to  support  the  pn^nt 
activities; 

(2)  Costa  are  reasonable  in  relation  to 
the  objectivea  of  the  project  and 

(3)  The  epphcant  presents  appropriate 
plans  for  the  iBsdtutionalization  of 
Federally  supported  activities  into  basic 
program  operations. 

Instructions  for  Transmittal  of 
AppUcations 

(a)  If  an  applicaat  wants  to  epfily  for  a 
grant,  the  apphcant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  epphcation  on  or  before  the  deadline 
date  te:  U.S.  Department  of  Educatioa 
Application  Control  Center.  Attention: 
(CFDA  #a4.029).  Washington,  DC  20202- 
4725. 

or 

(2)  Hand  deliver  the  oiiginat  and  two 
copiea  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deedline 
date  tn  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #9M)2S),  room  #3633.  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW..  Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(T)  A  legibly  dated  U.S,  Postal  Service 
postmark. 

(2)  A  legible  meH  receipt  with  the  date 
of  maflfng  stamped  by  the  U.S.  Postet 
Service. 

p)  A  dated  shipping  labe!,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  maHing- 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
doee  not  accept  eMier  of  the  foHowing 
as  proof  of  mailhig: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotaK  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  poitmarlc  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  wiU 
mail  a  Grant  Appttcation  Receipt 
Acknowledgement  to  each  applicant.  If  an 
applicant  failt  to  receive  the  notification  of 
application  receipt  within  15  day*  from  the 
dale  of  moiling  the  application,  t)w  applicant 
should  call  the  VS.  Department  of  Education 
Application  Control  Center  at  (202)  700  OWS. 


(3^  The  applicant  »«•<  iodicale  on  the 
envelope  and — if  net  provided  by  tke 
Department — in  item  10  of  ti>a  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  suffix  letter,  if  any— of 
the  competition  under  which  the  application 
is  being  submHted. 

IntergovenHneotal  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federaltsnt 
by  relying  on  State  and  local 
government  coordination  and  review  of 
proposed  Federal  furancial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  eboat.  and  to  comply 
with,  the  Stale's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact  see  the  list 
published  in  the  Federal  Register  on 
September  17. 1990  (55  FR  38210  and 
38211). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  other  eoraments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
cofloments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  #841)29.  U.S.  Department  of 
Education,  room  4161. 400  Maryland 
Avenue,  SW..  Washington.  DC  20202- 
0125. 

Proof  of  ntailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102^.  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  ^is  notice. 

Please  Note:  That  the  above  address  is  not 
the  same  address  as  the  one  to  which  the 
applicant  autxnitsits  completed  application. 
Do  not  send  applicatioas  to  the  ai>ove 
addreta.  Application  instructions  and  forms. 

The  appendix  to  this  application  is 
divided  into  three  sections  plus  a 
section  on  common  questions  and 
answ«cs»  a  statement  regarding 
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estimated  public  reporting  burden,  and 
various  assurances  and  certiHcations. 
These  parts  and  additional  materials  are 
organized  in  the  same  manner  that  the 
submitted  applications  should  be 
organized.  The  parts  and  additional 
materials  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II;  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narratlv*. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

CertiHcation  regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90)  and 
instructions. 

Note:  ED  80-0014  it  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions:  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

Authority:  20  U.S.C  1431. 
Dated:  November  4, 1991. 
Robert  R.  Davila. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  section.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
section. 

Conunon  Questions  and  Answers 

While  we  have  always  made  every 
effort  to  make  our  application  materials 
as  clear  and  complete  as  possible,  a 
major  task  of  Division  of  Personnel 
Preparation  staff  from  the  date  of  the 
program  announcement  to  the  closing 


date  is  answering  phone  and  mail 
requests  with  further  questions.  The 
next  several  pages  list  some  of  the  most 
common  issues  raised  by  potential 
applicants  in  interpreting  our  regulations 
and  application  instructions. 

The  following  issues  are  not 
hypothetical.  They  represent  concerns 
repeatedly  raised,  even  though  in  many 
cases  they  are  answered  in  the 
regulations  or  application  instructions. 
The  problem  seems  to  be  that  the  issues 
are  not  sufficiently  highlighted,  or  that 
they  are  disguised  by  the  formal 
language  of  legislative  documents. 
These  issues  and  general  responses  are 
listed  in  approximately  the  frequency  of 
occurrence. 

•  Extension  of  Deadlines.  Wavers  for 
individual  applications  are  noj  granted, 
regardless  of  the  circumstances.  Under 
very  extraordinary  circumstaitces  a 
closing  date  may  be  changed.  Such 
changes  are  announced  in  the  Federal 
Register  and  apply  to  all  applications. 

•  Copies  of  the  Application.  Current 
Govemment-wide  policy  is  that  only  an 
original  and  two  copies  need  to  be 
submitted.  Division  staff  duplicate  the 
two  additional  copies  necessary  to 
complete  the  review  process  by  staff 
and  peer  readers.  It  is  not  required  that 
applications  be  bound,  though  they  may 
be  if  you  wish.  However,  to  facilitate 
our  reproduction,  please  leave  one  copy 
unbound.  Also,  please  do  not  use 
colored  paper,  foldouts.  photographs,  or 
other  hard  to  duplicate  materials.  Some 
applicants  prefer  to  make  their  own 
additional  copies.  If  you  do  so,  there  is 
no  need  to  submit  more  than  two 
additional  copies,  as  that  is  all  that  will 
be  required  for  the  review  process. 

•  Help  Pi:eparing  Applications.  We 
are  happy  \6  provide  general  program 
information.  Clearly  it  would  not  be 
appropriate  for  the  staff  to  participate  in 
the  actual  writing  of  an  application,  but 
we  can  respond  to  specific  questions 
about  our  application  requirements  and 
evaluation  criteria,  or  about  the 
announced  priority.  Applicants  should 
understand  that  such  previous  contact  is 
not  required,  nor  does  it  guarantee  the 
success  of  an  application. 

•  Notification  of  Funding.  The  lime 
required  to  complete  the  evaluation  of 
applications  is  extremely  variable.  Once 
applications  have  been  received  staff 
must  determine  the  areas  of  expertise 
needed  to  appropriately  evaluate  the 
applications,  identify  and  contact 
potential  reviewers,  convene  peer 
review  panels,  and  summarize  and 
review  the  recommendations  of  the 
review  panels.  You  can  expect  to 
receive  notification  within  1  to  2  months 
of  the  application  closing  date.  The 
requested  start  date  should  therefore  be 


a  minimum  of  2  months  after  the  closing 
date. 

•  Possibility  of  Learning  the  Outcome 
of  Review  Panels  Prior  to  Official 
Notification.  Every  year  we  are  called 
by  a  number  of  applicants  who  have 
really  legitimate  reasons  for  needing  to 
know  the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  etc. 
Regardless  of  the  reason,  we  cannot 
share  information  about  the  review  with 
anyone  prior  to  officially  completing  the 
review  process  for  a  competition,  nor 
can  we  tell  you  when  you  will  be 
notified.  Please  do  not  call  us  and  ask  us 
for  this  information.  You  will  be  notified 
as  quickly  as  possible  either  by  a  grant 
negotiator  (if  your  application  is 
recommended  for  funding)  or  through  a 
letter  to  the  certifying  representative  (if 
your  application  is  not  successful). 

•  Length  of  Application.  The 
Department  of  Education  is  making  a 
concerted  effort  to  reduce  the  volume  of 
paper  work  in  applications  to 
discretionary  programs.  The  following 
suggestions  should  assist  applicants  to 
prepare  applications  which  will  convey 
the  information  necessary  for  the  review 
and  selection  process,  and  also  save 
America's  forests,  professional  time  and 
energy.  The  scope  and  complexity  of 
projects  are  too  variable  to  establish 
hrm  limits  on  length.  Your  application 
should  provide  enough  information  to 
allow  the  review  panel  to  evaluate  the 
importance  and  impact  of  the  project  as 
well  as  to  make  knowledgeable 
judgments  about  the  methods  you 
propose  to  use  (design,  subjects, 
sampling  procedures,  measures, 
instruments,  data  analysis  strategies, 
etc.).  Many  applications  include 
voluminous  appended  material.  In  most 
cases  this  material  is  not  useful  in  the 
evaluation  process.  Very  few  projects 
require  much  supporting  material. 
However,  it  is  often  helpful  to  have: 

(1)  Staff  Vitae — when  these  include 
each  person's  title  and  role  .in  the 
proposed  project  and  contain  only 
information  that  is  relevant  to  this 
proposed  project's  activities  and/or 
publications.  Vitae  for  consultants  and 
Advisory  Council  members  should  be 
similarly  brief. 

(2)  Instruments — except  in  the  case  of 
generally  available  and  well  known 
instruments. 

(3)  Agreenitnts — when  the 
participation  of  an  agency  other  than  the 
applicant  is  critical  to  the  project.  This 
is  particularly  critical  when  an 
intervention  will  be  implemented  within 
an  agency,  or  when  subjects  will  be 
drawn  from  particular  agencies.  Letters 
of  cooperation  should  be  specific, 
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indicating  agreement  to.  implement  a 
particular  intervention  or  to  provide 
access  to  a  particular  group.  General 
letters  of  support  are  not  useful. 

Except  for  the  three  items  noted 
above,  most  appendix  material  is  rarely 
useful.  Typical  extraneous  materials 
include: 


(1)  Related  project  descriptions 
completed  by  applicant. 

(2)  Maps.  I 

(3)  State  plans. 

(4)  Brochures. 

(5)  Copies  of  publications. 

•  Use  of  Person  Loading  Charts. 
Program  officials  and  applicants  often 
find  person  loading  charts  useful 


formats  for  showing  project  personnel 
and  their  time  commitments  to 
individual  activities.  A  person  loading 
chart  is  a  tabular  representation  of 
major  activities  by  number  of  days 
spent  by  each  person  involved  in  each 
activity,  as  shown  in  the  following 
example. 


Table 
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•  Return  of  Non-Funded  Applications. 
Because  of  budget  restrictions,  we  are 
no  longer  able  to  return  original  copies 
of  applications.  Thus,  applicants  should 
retain  at  least  one  copy  of  the 
application.  Copies  of  reviewer 
comments  will  be  mailed  to  all 
applicants. 

•  Delivering/Sending  Applications  to 
the  Competition  Manager.  Applications 
can  be  mailed  or  hand  delivered,  but  in 
either  case  must  go  to  the  Application 
Control  Center  at  the  address  listed  in 
the  Mailing  Instructions  in  this  packet. 
Delivering/sending  the  application  to 
the  competition  manager  in  the  program 
office  may  prevent  it  from  being  logged 
in  on  time  to  the  appropriate 
competition. 

•  Format  for  Applications. 
Applications  are  more  likely  to  receive 
favorable  reviews  by  panels  when  they 
are  organized  according  to  the  published 
evaluation  criteria.  If  you  prefer  to  use  a 
different  format  you  may  wish  to  cross- 
reference  the  sections  of  your 
application  to  the  evaluation  criteria  to 
be  sure  that  reviewers  are  able  to  find 
all  relevant  information. 

•  Allowed  Travel  Under  These 
Projects.  Travel  associated  with 
carrying  out  the  project  is  allowed  (i.e. 
travel  for  data  collection,  etc.).  Travel  to 
conferences  is  the  travel  item  that  is 
most  likely  to  be  questioned  during 
negotiations.  Such  travel  is  sometimes 
allowed  when  it  is  for  purposes  of 
dissemination,  when  there  will  be 
results  to  be  disseminated,  and  when  it 
is  clear  that  a  conference  presentation 
or  workshop  is  an  effective  way  of 
reaching  a  particular  target  group. 


•  Funding  of  Approved  Applications. 
It  is  often  the  case  that  the  number  of 
applications  recommended  for  approval 
by  the  reviewers  exceeds  the  dollars 
available  for  funding  projects  under  a 
particular  competition.  When  the  panel 
reviews  are  completed  for  a  particular 
competition,  the  individual  reviewer 
scores  and  applications  are  ranked.  The 
higher  ranked,  approved  applications 
are  funded  first,  and  there  are  often 
lower  ranked,  approved  applications 
that  do  not  receive  funding.  Sometimes 
the  one  or  two  applications  that  are 
approved  and  fall  next  to  rank  order 
(after  the  projects  selected  for  funding) 
are  placed  on  hold.  If  dollars  are  freed 
up  during  negotiations  or  if  a  higher 
ranked  applicant  declines  the  award, 
the  projects  on  hold  may  receive 
funding.  If  you  receive  a  letter  stating 
that  you  will  not  receive  funding  then 
your  project  has  neither  been  selected 
for  funding  nor  placed  on  hold. 

•  Issues  Raised  During  Negotiations. 
During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
panel  and  staff  review.  Generally, 
technical  issues  are  minor  issues  that 
require  clarification.  Alternative 
approaches  may  be  presented  for  your 
consideration,  or  you  may  be  asked  to 
provide  additional  information  or 
rationale  for  something  you  have 
proposed  to  do.  Sometimes  issues  are 
stated  as  "conditions".  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  are 
also  raised  about  the  proposed  budget 
during  the  negotiation  phase.  Generally, 
budget  issues  are  raised  because  there  is 


inadequate  justification  or  explanation 
of  the  particular  budget  item,  or  because 
the  budget  item  does  not  seem  important 
to  the  successful  completion  of  the 
project.  The  grants  negotiator  will 
present  the  negotiation  questions  or 
issues  to  you  and  ask  you  to  respond.  If 
you  do  not  understand  the  question,  you 
should  ask  for  clarification.  In 
responding  to  negotiation  items  you 
should  provide  any  additional 
information  or  clarification  requested. 
You  may  feel  that  an  issue  was 
addressed  in  the  application.  It  may  not. 
however,  have  been  explained  in 
enough  detail  to  make  it  understood  by 
reviewers,  and  more  information  should 
be  provided.  If  you  are  asked  to  make 
changes  that  you  feel  could  seriously 
affect  the  project's  success  you  may 
provide  reasons  for  not  making  the 
changes  or  provide  alternative 
suggestions.  Similarly,  if  proposed 
budget  reductions  will,  in  your  opinion, 
seriously  affect  the  activities  you  may 
want  to  explain  why  and  provide 
additional  justification  for  the  proposed 
expenses.  Your  changes,  explanations. 
and  alternative  suggestions  will  be 
carefully  evaluated  by  staff.  In  some 
instances  additional  negotiations  or 
follow-up  information  may  be  needed.  In 
such  instances  you  will  again  be 
contacted  by  the  grants  negotiator.  An 
award  cannot  be  made  until  all 
negotiation  issues  have  been  resolved. 

Successful  Applications  and  Estimated/ 
Projected  Budget  Amounts  in 
Subsequent  Years 

In  this  era  of  budget  deficits  and  need 
for  cost  containment,  a  conservative 
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policy  toward  current  and  out-year 
budget  expenditures  is  necessary. 
Projects  will  not  be  funded  in  excess  of 
the  amount  listed  in  the  Federal  Refills' 
announcement.  Any  project  approved  by 
the  reviewers  that  exceeds  the 
estimated  size  of  award  will  be  required 
to  be  performed  within  the  announced 
amount.  The  budget  estimates  that  you 
provide  in  your  application  for  out-year 
costs  are  critical  for  planning  purposes, 
but  they  in  no  way  represent  a 
commitment  by  the  Department  to  a 
particular  level  of  funding  in  subsequent 
years.  Budget  modiHcations  during  the 
negotiation  process,  the  findings  from 
the  initial  year,  or  needed  changes  in  the 
research  design  can  affect  your  budget 
requirements  in  subsequent  years. 


However,  keep  in  mind  that  multi'year 
projects  are  likely  to  b^  level  funded 
unless  there  are  increases  in  costs 
attributable  to  significant  changes  in 
activity  level.  Grantees  having  multi- 
year  projects  will  be  asked  to  submit  a 
continuation  application  and  a  detailed 
budget  request  prior  to  each  year  of  the 
project. 

Difference  Between  a  Cooperative 
Agreement  and  a  Grant 

A  cooperative  agreement  is  similar  to 
a  grant  in  that  its  principal  purpose  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  as  authorized  by  a 
Federal  statute.  It  diners  from  a  grant  in 
the  sense  that  in  a  cooperative 
agreement  substantial  involvement  is 


anticipated  between  the  executive 
agency  (in  this  case  the  Department  tff 
Education)  and  the  recipient  during  the 
performance  of  the  contemplated 

activity. 

Obtaining  Copies  of  the  Federal 
Register.  Program  Regulations  and 
Federal  Statutes 

Copies  of  these  materials  can  usually 
be  found  at  your  local  library.  If  not. 
they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402.  Telephone:  (202) 
783-3238. 

MLUNQ  COOC  «000-01-M 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  \ty  applicants  as  a  required  Cacesheet  £m-  pt-^f  ppMfatiftnt  and  applirati^^nt  tsibmitted 
for  Federal  assistance.  It  will  be  used  by  fMeral agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  .procedure  in  response  to  Executive  Qcder  123-72  and  ha«c  aekcted  the  program 
to  be  included  in  their  process,  have  been  given«n  opportunity  to  review  the  vpplioant's  submission. 

Item:  Entrv: 


1  Self-explanatory. 

2  Date  applicsttea  aobmitlad  to  Federd  ^igeney  <or 
State  if  applicable)  A  applicant's  control  number 
(ifapidicable). 

3  State  asc  only  (if  appl  icable) . 

4.  If  this  application  is  to  -continue  or  revise  an 
existing  aMasd,  -ealer  ^present  Federal  identifier 

.number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  conUct  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letters)  in  the  (pace(s)  provided 

""•  Newr  means sttew  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 

Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  mssistance  is 
being  icquested  with  this  application. 

10.  Use  the  CaUlog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

11  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanatian  on  a  sparate  sheet.  If 
appropriate  (aig  .  eftnat ruction  ^n  raai  property 
projects),  attach  a  m«p  ahowing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item:  "Entry: 

12.  last  only  the  largest  political  entities  affected 
ta.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  ^plicant's  Congressional  District  And 
mny  Di  strict  (s)  affected  hy  Che  program  or  project. 

45.  Amount  requested  or  to  be  contributed  -durfng 
the  first  funding/budget  period  by  each 
coatribotor.  Value  df  in-kind  contributions 
.should  be  included  en  Apprnpriate  iiae*  «s 
applicable.  If  the  action  <wi)l  resolt.in  a  tioHar 
change  to  an  existing  award,  indicate  vnly  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  K  hoth  hasic  a.nd 
supplemental  amounts  an-e  incltrdcA,  «how 
breakdown  on  an  attached  sheet  For  multiple 
prqgram  funding,  use  totals  and  show  breakdown 
using'Samc  catcgoi  ics^s  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPCX:)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergoverAmental  review 
process. 


17. 


This  question  applies  to  Ihe  applicant  «rflani- 
aation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  «f  -debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 


18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governit^  body's 
authorization  for  you  to  sign  this  appUeation  as 
official  representative  must  be  on  fite  in  the 
applicant's  office.  ^Certain  Federal  agencies  may 
require  that  Una  authnriiation  he  aubmitted  as 
part  of  the  application.) 
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instructions  for  Estimated  Public 
ReporlfaiK  Burden 

Under  terms  of  the  I^iperwork 
Reduction  Act  of  1980.  as  amended,  and 
the  reguhitiong  implementing  that  Act, 
the  Depslment  of  Educatioa  invited 
comment  on  the  public  reporting  burden 
in  this  caiectioo  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  36 


hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sourcea  gathering  and 
maintaining  the  data  needed,  and 
comfdeting  and  reviewing  the  collectioa 
of  infbrmation.  You  may  send  commentB 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of  the 
information,  including  suggestions  for 
reducing  tkis  birden.  to  the  U.S. 


Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington.  DC  202(E-46S1:  and  to  the 
OHice  of  Management  and  Budget, 
Paperwork  Reduction  Project  1820-0028. 
Washington,  DC  20508. 

(Information  collection  approved 
■nderOMB  Control  number  1820-6028. 
Expiration  date:  7/31/92.) 
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!            BUDGET  INFORMATION  — Non-Construction  Programs 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  InttruetioBS 

This  fons  is  designed  so  that  application  can  be  made 
for  Ainds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guideline*  which  prescribe  how  and 
whether  budgeted  amounts  should  b«  saparately 
shown  for  different  functioos  or  activities  within  the 
program.  For  some  programs,  grantor  agendas  may 
require  budgets  to  be  separataly  sho^  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A3.C.  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorisation  in  annual  or 
other  funding  period  increments.  In  the  latter  ease. 
Sections  A3.  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usiially  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subscq\ient  budget  periods.  All  applications  should 
contain  a  breaiidown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summarv 
Lines  1-4,  Columns  (a)  and  0>) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  $ingU  program 
rtquiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  caUlog 
urogram  title  on  each  line  in  Column  (a)  and  the 
respective  eaUlog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  requirt  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheete 
should  be  used  when  on*  form  does  not  provide 
adequate  space  for  all  breakdown  of  date  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  application*,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (f).  and  (g)  the  appropriate  amounU  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applicationg,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounte  of  funds  which  will 
remain  unobligatod  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank  Enter  in  columns  (*)  and  (f)  the  amounU  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  iuppUmcntal  grani$  and  chang«$  to  existing 
grante.  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  toUl 
previous  authorized  budgeted  amounte  plus  or  minus. 
as  appropriate,  the  amounte  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounte  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totels  for  all  columns  used. 

Section  B  Budget  Catagorie* 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheete  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  totel  requiremente  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  toUls  of  Lines  6a  to  6h  in  each 
column. 

Lina  6J  -  Show  the  amount  of  indirect  cost. 

Lin*  6k  -  Enter  the  toUl  of  amounte  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grante  the  toUl  amount  in  column  (5). 
Line  6k.  should  be  the  same  as  the  totel  amount  shown 
in  Section  A.  Column  (g),  Line  5.  For  supplemenUl 
grante  and  changes  to  grante,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounte  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Una  7  -  Enter  th*  estimated  amount  of  income,  if  any, 
ezpeetad  to  be  ganeratad  from  this  project.  Do  not  add 
or  subtract  this  amount  from  th*  total  project  amount 
Show  under  the  program  narrative  sUtement  th* 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  th*  f*d*ral 
grantor  agency  in  determining  the  totel  amount  of  th* 
grant 

Section  C  Non-Fadaral-Rasoureaa 

Liao*  8>11  -  Enter  amounte  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

Column  (a)  -  Enter  the  program  tiUes  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  Stete's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  Stete  or  Stete  agency.  Applicante  which  are 
a  Stete  or  Stete  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
soxxrces. 

Column  (a)  -  Enter  totels  of  Columns  (b),  (e).  and 
(d). 

Lis*  IS  — >  Enter  the  totel  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f),  Saction  A. 

Section  D.  Forecasted  Cash  Need* 

Lin*  IS  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Lina  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Una  15  -  Enter  th*  totels  of  amounte  on  Lin*s  13  and 
14. 

8*ction  E.  Budg*t  Estimates  of  Fadaral  Fund* 
Naaded  for  Balanca  of  the  Project 

Linaa  If  •  It  -  Enter  in  Column  (a)  th*  same  grant 
program  tities  shown  in  Column  (a),  Saction  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounte  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendmente,  changes,  or  supplemente)  to  funds  for 
the  current  jrear  of  existing  grante. 

If  mors  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Una  30  -  Enter  the  totel  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotete  accordingly  and  show  the  overall 
totels  on  this  line. 

Section  F.  Other  Budget  Information 

Lina  SI  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
deteils  as  required  by  the  Federal  grantor  agency. 

Line  33  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  flrul  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Lina  33  -  Provide  any  other  explanations  or  commente 
deemed  necessary.  ' 
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OMI  Apprevat  No.  034«-OCAO 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified.  . 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufllcient  to 
pay  the  non-Federal  share  of  project  costs)  to 

*  ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Interfovernmental 
Personnel  Act  of  1970  (42  U.S.C.  IS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  <k  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  RighU  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  US  C.  il  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section'S04  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohibiu  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  SC.}{  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


8 


9. 


(e)the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  Cf) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  IS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  US  C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  i 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  speciflc  Btatute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Asvrstance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  li  150M508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  H  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
U.S.C.  II  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  11  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 

I  Order  (EO)  11514;  (b)  notification  of  violating 
j  facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazaids  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
iht  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  II  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  II  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16U.SC  469a-letseq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended,  7  US  C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
PrevenUon  Act  (42  U.S.C.  II  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TtGNATURE  OF  AUTHOKIZEO  CERTIFYING  OFFICIAL 


TITIE 


AmXANT  OKGANIZATION 


OATESUIMITTEO 
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CEXnnCATIORS  RECARDINC  LOBFYINC;  DEBARMENT,  SUSPENSION  hNDOrtBR 
RESPQNSniUTY  MATTERS;  JkND  DRUG-FREE  WORKFUkCESBQUIR£MENTS 

Appikn«lMhauU<M«rtofl«Mguk«hMwaii^M0«riD^lctnninrtlwoirtifk^^  AppBcanis 

■hould  akpiwtew  thi  IwgnirttoM  frir<»tifiMttai  twchididiiilh«»niktk)ni  hifc—otpirti^  iMrfaim.  StaMluraoNU»ferm 

Viovidm  for  cambium  with  amtaa»Mm 

'CaimnmM'^aKr>ibaimtfiuaSuBpaMonXNatmocmmm»0»ndG^^ 

(CraMs).  ThcccftificationsihiBk»1rHt«i«»««wt0iaH«pf«HMatk>norCKtuponwhkhi^^ 

or  Education  dclenninM  to  award  the  covered  txariMctian.  grant,  or  cooperatives 


LLOBBYINC 

As  raquiiBd  bjr  SKtion  1352,Iitk3l  af  thrUS  Cade^mti 
tanpkmcntad  at  34  CFR  Pait  S2,  for  panona  «iicrlng  into  a 
grant  or  caopaiaUy  agraewam  owerSllOJOO,  a»  dafinad  at  34 
CRPBti;3ictfcMatLlD6  and  C2.no,  tfwappUcaMoartfllaa 

U)  No  Fadcral  appropriated  fundi  havebaan<^«id  ar  «viD  W 
paid,  by  or  on  behalf  of  the  undertignad.  to  any  pefBon.for 
jnfluendngnrattaniptiagitainfhianQaanBmaw  arampluyaa 
of  any  agency,  a  Masnher  of  Canpess,  an  offkanoreBiBteyee 
of  Cungiaaii,  or.an  entptovoaoUMamber  of  Congraaa  in 
oonnedbon  withihe  maldng^anyfadcral  grant,  the  entering 
into  of  mtf  raopaial  I  wagraamant^^and  thecstantion. 
continuatx>n,  renewal  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  amrfunda  otharthan  Federal  appropriated  funds  have 
been  paUar  ivill;be!paid  loany  peMMuiorinfluaHii^  or 
attempting  to  influence  an  officer  or  TmrfcuiT  rf  any  ^anny.  a 
Member  of  Consresa,  an  officer  or  emptoyee  of  Congreia,  or  an 
employeeof  a  Member^  Caqgraaain  oonnaetiQn  Wuh  tiiia 
Feocnl  grant  or  cooperatiite  agreement,  the  undesigned  ahall 
oompleleand-aufaimt  Standard  Form -LLL,  "Diidoeure  Form 
to  R^rt  Lobbying*  in  aocardaMrvrithitainatnictiara;  1 

ic)  The  undesigned  thaU  require  that  the  language  of  thia 
certification  be  uidudcd  in  the  a%vard  documents  for  all 
eubawards  at  aD  ticn  (including  tubgranta,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpieitts  shall  certify  anl  disclose  accordingly. 


1  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILmr  MATTERS 

As  saquirad  by  Executive  Oder  12S49,  Debarment  and 
Suapenaion.  and  implemented  at  34  CTR  hit  85,  fer 
pnapactiM  paiticipuits  in  primary  covered  transactiona,  as 
datead  at  34  CFR  Pan  85,  Sactions  85.105  and  85.110 - 

A  Tlw  aiQ)Ucant  certifies  that  it  and  its  principals: 

(a)  Are  nai  preaently  debarred,  suspemiad,prqpeaad  for 
debarment,  declared  ineiigibk  or  voluntary  axchided  from 
covered  transactions  by  any  Federal  department  ori^ency; 

(b)  Have  KM  within  a  three  year  period  preceding  this 
apptication  been  convicted  of  or  had  a  cnil  judgment  aandend 
agifaat  them  far  oommiaaion  oTbaud  or  a  ainS«tl  oftsnae  in 
eoanaction  with  obtaining,  attempting  to  obtain,  or  perioming 
a  public  (Federal  State,  or  locaO  tranaaction  or  contract  under 
a  public  tranaaction;  violation  of  Federal  or  State  antitrust 
atatmea  or  cpmmiaaion  of  embezzlement  theft,  forgery, 
hrftcry,  CaWfieatioa  or  deatruction  of  records,  mal^  Use 
ttaiamenti^  or  raoefving  stolen  property; 

(c)  Are  not  preeently  indicted  far  or  othcrwtoe  oiminally  or 

dviDv  charged  by  a  ■ovanunamal  entity  (Federal  State,  or 

locaO  with  comniaaion  of  any  of  the  ofitenses  enumerated  in 

I  aXb)  of  this  canificatian;  and 


(d)  Have  not  within  alhraa-year  period  pracading  this 
applioalion  had«naorowe»p«Mic  tranaaetien»(fedcrBl  Stata, 
or  looaO  tanninaled  foroauae  or  deCBuk;and 

B  Whae  the  applicant  Is  unable  to  oeitilt^taany  of  the 
atatcBMntaln  tftaeanlHuaHon,  heei^aheahaUattedi-an 
etylsaalientothin 


S.  DR]J&BlEE.WORXrLACZ 
(GRANTED  OTHER  THAN  INDIVIDUM,S) 

As  required  by  the  Drug-riea^wkplaee  Act  of  Wae,  and 
trnplemented  et  34a«ta»«,&itaait  F,Jbr  gieiitsai.  ea 
dafenad  at  >4<JR  Part  K,  Section*  fe,605and§E>410- 

A  Theappliaantaertifleaihet^wiDarwID  continue  to 
provideeidfiig  fees  wotkplece  bjr. 

(a)  Publishing  a  statement  notffying  employees  that  the 
unlawful  manufecture,  distribution,  dispottin^  fmssfarion.  or 
uaeof  a  controlled  subatanoa  is  prohibited  in  the  grantee's 
workplace  and  apaci^»ing-lhe  ecUwu  that  will  be  tahenaninst 
ampiqyaea  iDrVi0latian«f  audnprdhibhton; 

(b)  Eslabliehing  anon^oing  drug-free  awareneas  program  to 
inform  employeassdiout— 

0)  The  dangers  of  drug  abuae  in  the  woricpiaoe; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  worl^>iace,- 

O)  Any  available  dnigoounaeling,  rehabilitation,  and 
employee  aasistance  programa;  aitd 

(4)  THe  penalties  that  may  be  impoaed  upon  employees  for 
dryg  abuae  violatkma  oocutriQgin  the  wockfdaoe; 

(cy  MaUnc  It  a  raquiiement  that  each  employee  tote  engaged 
In  the  pertonnance  of  the  grant  be  dven  a  oopy  of  the 
statement  required  by  paragiaph  (a); 

paragraph  (15  that,  aa  a  condition  of  emplojffiautuMdBillie 
grant,  the  amployoe  will- 


(1)  Abide  by  the  terms  of  the 


and 


G)  Notify  the  eenployer  in  writiiig  of  User  her  convictianiara 
vtolation  of  a  criminal  drug  statute  occurring  In  tlw  ivorlciriaoe 
ito  later  than  five  calendar  dayi  after  such  conviction; 

(a)  Nodfying  the  anncy,  in  nrrldng,  within  10  calendar  days 
afkar  receiving  notioe  under  Bubperagraph  (dX2)  from  an 
employee  or  otherwiae  racaivii^  actual  notice  of  auch 
conviction.  Employen  of  convicted  amployeasmuM  provide 
notion  taiduding  poaition  titk;  to:  Director,  Cranta  and 
Contracts  Service,  US  Depeittnent  of  Education,  400 
Maryland  Avenue  S.W.  (Room  3l2i  CSA  Re^onal  Office 


Udmai  Regbter  /  Vd.  56.  No.  216  /  Thamiay.  November  7.  1881  /  Noticw 


Building  Na  3).  Washii^ton.  0020202-4571.  Notice  ahall  in- 
clude the  identification  numbeKs>«  ' 


(f)  Taking  oite  of  the  foUowing  actions,  wftUn  Sftcalaidar  days 
of  receiving  notice  under  subperagraph  (d)(2),  with  respect  to 
any  cmpbyee  who  is  so  convided- 


(1) Taking  appropriate  pcrsoniMi  action  Mpiit  tieli  an 

employee,  up  to  and  including  tsnwiwMian. siafil  kMiiIis 

lequirements  of  the  Rchabiliution  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  empk^we  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rriubiljtation  pncjam  approved  for 
auch  purpoaes  by  a  Federal  State;  or  bcatfiaakhAkwei 
Biant,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  t»aanlin«»to  a«iMai»a  *t 


B  T}»  grantee  may  insert  in  the  apacaiiieilJadbelBiiuhe 
aite(s)  for  the  perfionnance  of  tverk  dew  teeosMHttien  «ritkthe 
specific  grant: 

Place  of  Performance  (Street  addreaa,  dly.  eeunq^  atat^  sip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVBKJALS) 

As  raqoiredby  the  E>rug-Free  Workplace  Act  of  r9».  and 
imnlementadatai  CJRTtet  SS,  Sutoan  F,  for  gmiteaB,  aa 
defined  at  34  CFR  Part  85,  Sections  SiOS  and  SSilO - 


A  AaaeenManoflhrgwitloettifyihatlwiBnetangaee 
in  the  urUa«vful  manufac^ae.  diatritauiion.  diapoHing,  pea^ 
session,  or  uac  of  a  controlled  substance  in  conducting  any 
activity  writh  the  grant;  and 

B  If  eonvictad  of  a  criminal  drug  ofTensesaeulUng  from  a 
vioMon  oocutring  during  the  conduct  of  airy  gi«m  activity, 
I  wHt  sepoit  the  conviction,  in  %vriung,  within  To  calendar 
dayaoftheoonvictioitto:  Difaaar.uaattaadQ>nmcta 
Servia;  US  DrneHienl  of  Education  4fl0  Maryland 
Avenue;  &W.  (Room  3124.  GSA  Bagieaal  OffkeSldisMi 
Na.  at,  Washingtoo,  DC  ana2.457l!Neitorsl«litoidiS 
the  identification  numbei(a)  of  each  J 


Check  □  if  there  are  workpUoas^onfilniMtarenaHriwtified 
here. 


As  the  duly  authorized  represcntativeoflbei^ipikant  Fhercby  omify^hardK  ippUcaM  «dl]  oimply  with  the  abo^ 


^AMEOFAPPUCANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


"RINrEDNAMEANDTTTLEOFAUTHGRIZEDREPRESENTATIVE 


aCNATURE 


DATE 


^8(M)m3. 6/90  (Replaeaa  ED  80«0^  lZr89;  ED  Form  OCSO08,  (REV.  12/88),  ro  8M010, 5/«ft  and  ro  8M011. 5/9a  »^ 
obaolete) 
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Certification  Regardinjg  Debarment,  Suspension,  Ineligibility  and 
Voluntary  ficclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and  Susperaion,  34  (ZFR  Part  85,  for  all  lo%ver  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 


Inslnictions  for  Certificatkm 

1.  By  signing  and  (ubmitting  this  propoaL  the 
prospcnvc  lo%vcr  tier  paitiapam  is  praviding  the 
certincation  sd  out  bcww. 

2.  The  certification  in  this  dauK  is  a  material 
repmentation  of  feet  upon  which  reliance  was  placed 
when  this  transaction  was  emend  into.  If  it  is  later 
determined  that  the  prospectivcJowcr  tier  participant 
knowingly  renderea  an  erroneous  cotification.  in 
addition  to  other  remedies  available  to  the  Fadcnl 
Government  the  department  or  agency  with  which 
this  transaction  origmated  may  punue  available 
remedies,  including  suspension  and/or  debannent. 

3.  The  prospective  lower  tier  participant  shall  provide 
immaaiatc  written  notice  to  the  penon  to  which  this 
proposal  is  submitted  if  at  any  tune  the  prospective 
lower  tier  participant  learns  tliat  iu  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  drcumitances. 

4.  The  terms  "covered  transaction,*  "debarred,' 
"suspended,"  'ineligible."  Toww  tier  covered 
transaction."  'pvtiapant,'  'person,'  "primary  covered 
transaction.*  'principal,'  'proposal' and  'volunurily 
excluded,'  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  G>vera£e  sections  of 
rules  implementing  Executive  Older  12549.  You  may 
contact  tne  person  to  which  this  proposal  is  sutmtitted 
for  assistance  in  obtaining  a  copy  ofthose  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  k>««er  tier  covered 
transaction  writh  a  penon  who  is  debarred, 
suspended,  declared  ineligible;  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  «rith  which  this  transactxm  origmated. 


6.  Titepnapective  tower  tier  partidpant  further 
agTMS  oy  submitting  this  proposal  that  it  will 
include  the  dause  tiBed  t^ertlfication  Regarding 
Debarment,  Suspensioi^  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions,' 
tnthout  mod ificatioiv  in  all  kmer  tier  covered 
transactions  and  in  all  solidutions  for  tower  tier 
covered  transatttons. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  certuication  of  a  prospective  participant  in  a 
to%i'er  tier  covered  transaction  that  it  IS  not 
debarred,  suspended,  ineligible,  or  volunurily 
excluded  from  the  coveted  transaction,  unless  it 
kn0%vs  that  the  certification  is  erroneous.  A 
participant  may  decide  the  method  and  fraquetKy 
oy  whKh  it  determines  the  eligibility  of  its 
principals.  Eachparticipant  may,  butisnot 
required  to,  check  the  Nonprocuicmcnt  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
consmied  to  require  esublishment  ofa  system  of 
records  in  order  to  render  in  good  faith  the 
certification  raquired  by  this  clause.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  is  nonnaily  possessed  by  a 
prudent  person  in  the  ordinary  ooune  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
a  covered  transaction  knowingly  enters  into  a  tower 
tier  covered  transaction  with  a  parson  who  is 
suspended,  debarred,  ineligible,  or  volunurily 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  punue  available 
remedies,  including  tuspenswnand/ordcbarment. 


Ccftificalioa 


(1)  The  prx>s»cliveb«ver  tier  pvticipent  certifies,  by  submission  of  this  projXMal  that  neither  it  iK>ri 
principles  are  presently  debarred,  suspended,  proposed  for  debannent,  declared  ineligible,  or 
voiunttrily  excluded  mxn  participation  in  this  transaction  by  any  Federal  departmenfor  agency. 

(2)  Where  the  projective  lower  tier  participant  is  un^e  to  certify  to  any  of  the  sutements  in  this 
certification,  audt  prospective  participant  shall  attach  an  explanation  to  diis  proposal. 


ED  8M014. 9/90  (R^iacaB  CC&C09  (Rp.  12/88).  which  is  obsolete) 


DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  form  to  dtadotc  lobbying  activities  pursuant  to  31  VS.C.  13S2 
Ceewvawa  lor  pMbiic  busdan  dhdasMsa.) 


kfOMS 


1.    Ty»ra»>adsril 

□  a.  CMdract 
h^ranl 

c  caaptialive  agreemant 
d.  loan 

c.  loan  puarantec 
f.  loan  insurance 


%    Status  ef  Federal  i 

t^t^j — at — t *'n»a)  ■■ 

ft.  iNwuiiCf'ippiicsnari 
b.  iahiai  award 
c  paat  award 


D 


4.    Name  and  Addren  tl  Rcpofting  Entitr 
O    Prirte 


O    Subawardec 

Tier  .Mknowtr. 


Congressionst  Dittrlct  if  known: 


S.     Fedetai  DepaHie1fA§e«cy- 


I.     Federal  Action  Number,  if  known: 


%.    ■epoflType 

□  a.  WddSinf 
b.  laaitrial  f»ai^ 

NtMalefWCbM^ 

y»at  ______  quarter 

dale  o<  last  wpoft 


&    N 


Entity  biN»  4  b 
•f  frimr 


CtlWy  FIMRV 


Comtessional  Dislfict 


if  known: 


7.    Fadasal  Pragtai 


CFDA  Number,  iftppUablt: 


9.    Awacd  AmounL  if  known: 
% 


1*.  a.  N«ne  and  Address  of  Lobbyinf  Eiitilv 
(if  eK^idua/,  fast  name,  first  name.  All): 


k.  Individuals  PcrfMaidn|  Services  Oncludmg  addrets  tf 
difftrtnt  from  No-  Vw 
(last  nerrM,  fnt  name,  Miy. 


ttnteh  Conunuation  Shttlttl  iHU-K  rf  wfiM/yJ 


11.  Amount  of  PaymeM  (cf>ecft  aff  Ifiaf  ^ppfy^ 

S    D  actual       O  planned 


IX  Form  of  Payment  Ufttck  all  that  apply): 

D    a.  cash 

D    b.  in-kind,  specify:  nature  __^__ 


M.  Type  of  NywienI  (ch^ck  all  ihat  apphrl"- 

D  a.  retainer 

O  b.  oneMirweiec 

O  c  cemmissioA 

D  d.  contingent  lee 

D  •.  deferred 

O  I.  ether;  spedfy:  __^^^^____ 


14  »tiefDescriptioooiSorvkw>orfonned  or  to  be  PaHoiiiioda>dPate(s)ol  Service, 
•r  Mcmbarts)  cootactod,  for  rayaMNl  tadkalcd  to  IMII  «1: 


offkaits),  ewyloyteis). 


IS.  Conttoualioa  Sboetts)  SMiI<A 


D  Vos  a  No 


No,:. 


Date:, 


.«iKJiN|i^|[^i«i^4BagNitg»i-^WBtN^  mm^^ 
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INSTRUCTIONS  FOR  COMPICIION  OF  SF4il«  DISCLOSURE  OF  LOUYING  ACTIVITIES 

This  dhdoture  torn  sluD  be  completed  by  the  rcportinf  cnlfly.  «vticther  flubawwdec  or  printe  Federal  fcdpient,  at  the 
Wdation  er  icceipt  61  a  covered  Federal  action,  or  a  material  change  to  a  pra»<oui  Wb%  pureuant  to  tMe  31  U3.C 
section  13S2.  The  fBiflf  ol  a  form  It  requirsd  fer  cadi  payment  or  amcment  to  make  payment  to  any  lobbying  entity  for 
Mluendng  or  attempting  to  influence  an  oMoer  or  empldytt  of  any  agency,  a  Member  of  Congren,  an  officer  or 
employee  of  Congress,  or  an  employee  ol  a  Member  of  Confess  in  connection  wMi  a  coveted  Federal  action.  Use  the 
SF-LII-A  Continuation  Sheet  for  additional  infomution  If  the  space  on  the  fonn  Is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  artd  material  change  report  Kcfer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  bdonnaoan. 

1.  Identify  the  type  of  covered  Federd  action  for  tvWch  lobbying  activity  Is  andtor  has  been  secured  to  influence  tfte 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  dassiftcxtion  of  this  report.  N  Ms  is  a  foOowup  report  caused  by  a  material  change  to  the 
infomution  previously  reported,  enter  the  year  aitd  quarter  in  which  tfte  change  oocuncd.  Enter  the  date  of  the  last 
previously  sutimitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  M  name,  address,  dty,  sUte  and  tip  code  of  the  rcportine  entity.  Indude  Congretsional  District  if 
kno«vn.  Chedi  the  appropriate  dMsification  of  tite  fcporting  entity  that  aesi|nates  If  It  is,  or  expects  to  be.  a  prime 
or  subaward  redpient  Idcr^dfy  the  tier  of  tite  subavrardec,  e.g.,  tht  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  IrKiudc  but  arc  not  limited  to  tufocontracts,  subgrants  and  contract  awards  W¥ier  pants. 

5.  If  the  organization  fllirtg  the  report  in  item  4  Chedis  "Subawardee",  then  enter  the  full  name,  address,  <ipf.  state  and 
dp  code  of  the  prime  Federal  redpient  Indude  Congressional  Dittfct  if  knowm. 

6.  Entet  tfte  name  of  tite  Federal  agen^  maUng  the  award  or  loan  commitment.  Indude  at  least  orte  organizatiorul 
level  below  agetKy  name,  if  known.  For  cumple.  Department  of  Transportation,  Uru'ted  Stat^  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  hill 
Catalog  of  Federal  Domestic  Assistai%ce  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  Identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  inviution  for  Bid  QFB)  number;  grant  announcement  number  ttte  conuact 
grant  or  k>an  award  number;  the  appiication^proposal  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g,  "RFP*OE-9(M>01.* 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  tite  Federal  agertcy.  enter  ttie 
Federal  amotjnt  of  the  awaniloan  convnitment  for  ttie  prime  entity  identified  in  item  4  or  S. 

10.  (a)Enter  ttie  full  name,  address,  dty.  state  and  lip  code  of  die  lobbying  entity  engaged  by  ttie  reporting  entity 

Identified  in  item  4  to  influence  the  covered  Federal  action. 

<b)Enter  ti>e  full  names  of  the  individuaKt)  performing  services,  and  indude  Ml  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middie  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (Hem  4)  to  the 
lobbying  entity  (item  10).  Indicate  whedier  tfic  payment  has  been  made  (actual)  or  ««ill  be  made  (planned).  Check 
al  boxes  dut  apply.  If  this  is  a  material  change  report  enter  the  cumuiathi*  amount  of  payment  made  or  planned 
tebemade. 

12.  Oiedc  the  appropriate  box(es).  Check  al  boxes  ttiat  apply.  If  payment  Is  made  tfwough  an  in-kind  contribution, 
apedfy  the  nature  and  value  of  the  fn-kind  payment 

13.  Check  die  appropriate  box(es).  Check  al  boxes  ttut  apply.  If  ottier.  specify  ralwc. 

14.  Aovide  a  specific  and  detafled  description  of  the  sen^ieei  that  die  lobbyist  has  peiformed,  or  wfl  be  expected  to 
perform,  and  die  dateft)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  fust  time  spent  in 
actual  contact  widi  Federal  officials.  Id«ttify  the  Fcdcrd  officiaitt)  or  omploy«e<s)  contacted  or  ttie  officer(s). 


vticpnoAc  nuvTiDCC* 


eniployee(s),  or  Memberts)  of  Cengreu  ttiat  t 
IS.  CheckwhettierornoiaSF4U-ACondmi8tionShact(s)lBj 
H.  The  certifying  oflkial  sha  sign  and  date  die  form,  print  Ms/her  nam*,  dlle,  I 
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mmnm  h  estiMMad  la  average  M  ■*■!■■  par  nyenn.  inckidM«|  time  lor  nvicweig 
nittxMiieraiirodi»aipacioidiliiuBiLtiiieflwle«miOen.liw.lM<ii»giiniHinr»i 
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DISCLOSURE  OF  LOBBYING  ACTiVmES 
CONTINUATION  SHEET 
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Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Chickamauga  Cherokee  Indian  Nation  of 
Arkansas  and  Missouri;  Receipt  of  Petition 
for  Federal  Acknowledgment  of  Existence 
as  an  Indian  Tribe;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Chickamauga  Cherokee  Indian  Nation 
of  Arkansas  and  Missouri;  Receipt  of 
Petition  for  Federal  Acknowledgment 
of  Existence  as  an  Indian  Tribe 

October  25. 1991. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indians  Affairs  by  209  DM  & 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a])  notice  is  hereby  given 
that  the  Chickamauga  Cherokee  Indian 
Nation  of  Arkansas  and  Missouri,  c/o 
Donald  E.  Coones,  P.O.  Box  243,  Hardy. 
AR  72542;  or  217  Forest  Lane.  Republic. 
Missouri  65738.  has  filed  a  petition  for 


acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tril>e.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
September  5, 1991,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  S  83.8(d)  (formerly  S  54.8(d)]  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 


BIA's  nies.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  flnal 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  room  1362-MIB.  1849  C  Street. 
NW.,  Washington,  DC  20240.  phone 
[20Z)  206-3592. 
David  |.  Matheson. 

Acting  Assistanl  Secretary — Indian  Affairs. 
[FR  Doc.  91-26891  Filed  11-6-91:  8:45  am) 
■nuiwoeee  43io-o»4i 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so,  you 
may  wish  to  sutjscritje  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  r\ature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

■  j.>     1 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 

A  finding  aid  s  mckiOed  in  each  publication  which  kss 
federal  Register  page  numtiers  W'th  the  date  ol  publication 
in  the  Federal  Register 

Note  to  FR  Subscntiers 

FR  Indexes  and  the  LSA  (List  ol  CFR  Sections  Affected) 

are  mailed  automatically  to  regular  FR  subscrit>ers 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6483 


Charge  your  order. 
IfM  easy! 


1 I    X  JCik^A  please  send  me  the  following  indicated  subscriptions: 

Lj  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
I I  Federal  Register  Index-one  year  as  issued -$19iX)  (FRSU) 


Clwig*  onMn  may  tM  Maphonad  to  lh»  6PO  Oftfo 
daak  al  (202)  783-3238  from  8  00  i  m  to  4  00  p  m 
aiatorn  tuna.  Mon<tar.f  rKlay  (aicapl  tioWays) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  cfiai^. 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Please  Type  or  Print 

2 : 

(Company  or  personal  name) 

(Additional  address/attention  line) 

(Street  address) 

(City.  State,  ZIP  Code) 

i I 

(Daytime  phone  including  area  code)  

(Signature) 

4  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  DC  20402-9371 


X  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         I L 

I I  VISA  or  MasterCard  Account 


D-D 


n 


(Credit  card  expiration  date) 


Thank  you  for  your  order} 


iRI^v  D-t  in. 


New  edition  ....  Order  now  ! 


issss^m 


For  those  of  you  wtx>  must  keep  informed 
atxxjt  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  cxsnvenient 
reference  source  that  will  make  researching 
these  ctocuments  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Cod/Acarfbf7  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments — an  indicatwn  of  its  current 
status,  and,  where  applicable,  its  kxation  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Govemment  Printing  Office, 
Washington.  DC  204C2-9325 


OKr 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 
It'9  easy! 
D  YES,  please  send  me  the  following  indicated  publication:  To  rax  .vour  ord«n  and  liMiuirl«s-(202)  275-OOW 


♦6661 


i»^>il 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each 

The  total  cost  of  my  order  is  $ .  (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

1     I  GPO  Deposit  Account         I     I     I     I     I     I     I     I  ~1 | 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City.  State.  ZIP  Code) 
(                 ) 

I    I  VISA  or  MasterCard  Account 


in  IE 

III                        II 

TTiank  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  cixJc) 


(Signature) 


C 

Public  Laws 


102d  Congress,  Ist  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington.  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcenrtents 
of  newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 

Charge  your  order. 
Ifeeasyl 


CMv  P'OCCSii'ij  Coot 

*6216 


DYES, 


please  send  me 
for  $119  per  subscription. 

1.  The  total  cost  of  my  order  is  $L 


To  rax  your  orders  and  iM|irirks-(2t2)  275-MI9 
subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


International  customers  please  add  25%. 
Please  Type  or  Print 

2 

(Company  or  personal  name) 

(Additional  address/attention  line) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account  I  I  I  I  I  I  V\\  I 
HI  VISA  or  MasterCard  Account 


(Street  address) 





(City.  State.  ZIP  Code) 
L 1- 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4   Mail  To:  Superintendent  of  Documents,  Govemment  Printing  Office,  Washington.  D.C.  20402-9371 
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Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington.  DC  20402-9325 


The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


W— Uj  CoMfilitiwi  oi 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Preswlertial  policies 
and  announcements.  IT  contains  the 
full  text  of  the  President's  puWic 
speeches,  statements,  messages  to 
Congress,  news  conterences,  persotv 
nel  appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
IMonday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodicaUy.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  A(^inistraticn. 


Superintendent  of  Documents  Subscriptions  Order  Form 


0«m  ProcKsiag  C<M- 
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DYES 


Chvgi  orders  miy  bt  teleptanM  to  M  GTO  srdw 

«Mi  «  (202)  7S3-323t  tram  «  00  (  m  to  4.00  p  m. 

I  MM.  UoKt^httn  (noM  UMflt 


Charge  jfour  order.    ^ 
/ft  •any! 


•  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPtLATION 
OF  PRESIOENTIAL  DOCUIIIENTS  (PD)  SO  I  can  keep  up  to  date  on 
Presidential  activities. 


D  $96.00  First  Class 


O  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $. 


All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

CH  Check  payable  to  the  Superintendent  of 
Documents 


(Additional  address/attention  Kne) 


r~1  GPO  Deposit  Account     L 


i-n 


(Street  address) 


□  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 
(  ) 


(Credit  card  expiration  date) 


rhanfr  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature)  <"••  '-»-••> 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 


Order  Now! 

The  United  States 
Government  Manual 
1991/92 


As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
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This  saction  of  the  FEDERAL  REQiSTEn 
contains  regufatory  documents  having 
general  app«icat)«ity  and  legal  effect  mpst 
of  which  are  keyed  to  and  codWed  In 
the  Code  of  Federal  Regulatlona,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents 
Prices  of  new  books  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 

W06k. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  441 
[Doc.  No.  0276s] 

Table  Grape  Crop  Insurance 
Regulations 

AQENCV:  Federal  Crop  Ihsurance 
Corporation,  USDA. 

action:  Notice  to  extend  sunset  review 

date. 

summary:  The  Federal  Crap  Insurance 
Corporation  (FCIC)  hereby  publishes 
this  notice  to  extend  the  sunset  review 
date  for  the  Table  Grape  Crop  Insurance 
Regulations  (7  CFR  part  441]  which  was 
published  in  the  Federal  Register  of 
November  21. 1988  (53  PR  46848).  The 
intended  effect  of  this  notice  is  to 
reestablish  the  sunset  review  date  of 
these  regulations  following  a  review  in 
accordance  with  the  provisions  of 
Departmental  Regulation  1512-1  to 
determine  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures. 

EFFECTIVE  DATE:  November  8, 1991. 

FOR  FUI«THER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.20250, 
telephone  (202)  447-3325. 

SUPPLSMENTARV  INFORMATION:  This 
action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
May  1, 1996. 


Done  in  Washington,  DC  on  October  17. 

1991. 

Janet  E.  Casao, 

Manager,  Federal  Crop  Ihsurance  Program. 
(PR  Doc.  91-28876  Filed  ll-7-«l;  8:45  am) 
■tuma  cooc  S41O-0S-M 


Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

[FV-t1-43SFfl] 

Navel  and  Valencia  Oranges  Grown  in 
Arizona  and  Designated  Parts  of 
California;  Expenses  and  Assessment 
Rstes  for  the  1991-92  FIscsi  Yesrs 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  fmal  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing  Order 
Nos.  907  and  908  for  California-Arizona 
navel  and  Valencia  oranges, 
respectively,  for  the  1991-92  fiscal  years 
established  for  each  order.  Funds  to 
administer  these  programs  are  derived 
from  assessments  on  handlers.  These 
actions  are  needed  in  order  for  the 
navel  and  Valencia  orange 
Administrative  Committees,  which  are 
responsible  for  local  administration  of 
the  respective  orders,  to  have  sufficient 
funds  to  meet  the  expenses  of  operating 
the  programs.  Expenses  are  incurred  on 
a  continuous  basis. 

EFFECTIVE  OATC:  November  8, 1901. 
FOR  FURTHER  INFORMATION  COtfTACT: 

Maureen  T.  Pello.  Marketing  Specialist, 
MOAB.  F&V,  AMS.  USDA,  P.O.  Box 
96466,  room  2525-S,  Washington.  DC 
20090-6456;  telephone  (202)  475-3921. 

SUPPLBNWNTARV  INFORMATION:  This 

fmal  rule  is  issued  under  Marketing 
Order  Nos.  907  and  908  (7  CFR  parts  907 
and  908),  both  as  amended,  regulating 
the  handling  of  California-Arizona 
navel  and  Valencia  oranges, 
respectively.  Both  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act." 

This  final  rule  has  been  reviewed  by 
the  U3.  Department  of  Agriculture 
(Department)  in  accordance  with 
Department^  Regulation  1512-1  and  the 
criteria  contained  in  the  Executive 


Order  12291  andhas  been  determined  to 
be  a  "non-major"  rule. 
.  Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  arv 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibiiity. 

There  are  approximately  130  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  the  respective  marketing  orders. 
There  are  approximately  4,000 
producers  of  navel  oranges  and  3.500 
producers  of  Valencia  oranges  in  the 
regulated  areas.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CPK 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  Firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  California* 
Arizona  navel  and  Valencia  oranges 
may  t>e  classified  as  small  entities. 

The  navel  and  Valencia  orange 
marketing  orders  require  that 
assessment  rates  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  navel 
or  Valencia  oranges  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Navel  Orange  Administrative 
Committee  (NOAC)  and  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  submitted  to  the 
Department  for  approval.  The  membera 
of  the  NOAC  and  VOAC  are  handlere 
and  producera  of  navel  and  Valencia 
oranges.  They  are  familiar  with  the 
NOAC's  and  VOACs  needs  and  with 
the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
fonmilated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 
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The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  navel  or  Valencia  oranges. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  each  committee's 
expected  expenses.  The  recommended 
budget  and  rate  of  assessment  is  usually 
acted  upon  by  each  committee  shortly 
before  a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
committees  will  have  funds  to  pay  their 
individual  expenses. 

The  NOAC  met  on  September  10. 
1991,  and  recommended,  by  a  vote  of  six 
in  favor,  three  opposed,  and  one 
abstention,  1991-92  fiscal  year 
expenditures  of  $1,255,760  and  an 
assessment  rate  of  $0.0315  per  carton  of 
navel  oranges.  In  comparison.  1990-91 
fiscal  year  budgeted  expenditures  were 
$931,920,  and  the  assessment  rate  was 
$0.0296  per  carton.  Major  expenditure 
categories  in  the  1991-92  budget  are 
$388,490  for  program  administration. 
$194,315  for  compliance  activities, 
$512,295  for  the  field  department. 
$157,300  for  direct  expenses,  and  $3,360 
for  a  salary  reserve.  This  compares  to 
$297,330,  $143,060,  $409,690,  $79,900,  and 
$1,940,  respectively,  for  the  1990-91 
fiscal  year.  Expenditures  for  the  1990-91 
fiscal  year  were  lower  than  those 
budgeted  for  1991-92  since  last  year's 
crop  was  dramatically  reduced  because 
of  the  December  freeze.  Assessment 
income  for  1991-92  is  expected  to  total 
$1,291,500,  based  on  shipments  of  41 
million  cartons  of  oranges.  Interest  and 
incidental  income  is  estimated  at 
$34,970.  The  increase  in  the  assessment 
rate  was  recommended  to  minimize  the 
expected  shortfall  in  income.  The  NOAC 
utilized  $393,120  from  its  1990-91 
operational  reserve  and  plans  on 
allocating  $70,710  back  to  the  1991-92 
reserve.  Additional  reserve  funds  may 
be  used  to  meet  any  other  unanticipated 
deficit  in  assessment  income. 

The  VOAC  also  met  on  September  10, 
1991.  and  recommended,  by  a  vote  of 
seven  in  favor  and  one  abstention,  1991- 
92  fiscal  year  expenditures  of  $661,540 
and  an  assessment  rate  of  $0,032  per 
carton  of  Valencia  oranges.  In 
comparison.  1990-91  fiscal  year 
budgeted  expenditures  were  $517,280 
and  the  assessment  rate  was  the  same. 
Major  expenditure  categories  in  the 
1991-92  budget  are  $189,510  for  program 
administration  $94,785  for  compliance 
activities.  $249,905  for  the  field 
department,  $125,700  for  direct 
expenses,  and  $1,640  for  a  salary 


reserve.  This  compares  to  $161,770, 
$77,840.  $222,910,  $53,700.  and  $1,060, 
respectively,  for  the  1990-91  fiscal  year. 
Assessment  income  for  1991-92  is 
expected  to  total  $640,000  based  on 
shipments  of  20  million  cartons  of 
oranges.  Interest  and  miscellaneous 
income  is  estimated  at  $22,730.  The 
VOAC  utilized  $198,480  from  its  1990-91 
operational  reserve  and  plans  on 
allocating  $1,190  back  to  the  1991-92 
reserve.  Additional  reserve  funds  may 
be  used  to  meet  any  unanticipated 
deficit  in  assessment  income. 

iWhile  this  action  may  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  "Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  new  §S  907.229  and 
908.231,  and  is  based  on  committee 
recommendations  and  other 
information.  A  proposed  rule  on  this 
action  was  published  in  the  October  11, 
1991,  issue  of  ^e  Federal  Register  (56  PR 
51345].  Comments  on  the  proposed  rule 
were  invited  from  interested  persons 
until  October  21, 1991.  No  comments 
were  received. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committees,  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  should  be  expedited 
because  the  committees  need  to  have 
sufficient  funds  to  pay  their  expenses, 
which  are  incurred  on  a  continuous 
basis.  Therefore,  it  is  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  parts  907  and 
908 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  908  are 
amended  as  follows: 

Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 

Authority:  Sees.  1-19.  48  Slat.  31,  as 
amended;  7  U.S.C  601-674. 


PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  A  new  9  907.229  is  added  to  read  as 
follows: 

§  907.229    Expenses  and  sssessment  rats. 

Expenses  of  $1,255,760  by  the  Navel 
Orange  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0315  per  carton  of  navel  oranges  is 
established  for  the  fiscal  year  ending  on 
October  31, 1992.  Unexpended  funds 
from  the  1991-92  fiscal  year  may  be 
carried  over  as  a  reserve. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

3.  A  new  §  908.231  is  added  to  read  as 
follows: 

S  908.231    Expenses  and  assessment  rate. 
Expenses  of  $661,540  by  the  Valencia 
Orange  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0,032  per  carton  of  Valencia  oranges  is 
established  for  the  fiscal  year  ending  on 
October  31, 1992.  Unexpended  funds 
from  the  1991-92  fiscal  year  may  be 
carried  over  as  a  reserve. 

Dated:  November  4, 1991. 
William  J.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[PR  Doc.  91-26967  Filed  11-7-91;  8:45  am] 

■M.UNO  COOe  S41»-02-4l 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1410 

Premiums 

agency:  Farm  Credit  System  Insurance 

Corporation. 

action:  Final  rule. 

summary:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
amends  S  1410.6(a)(2)  to  revise  the 
description  of  the  format  of  the  Certified 
Statement  (Form  FCSIC  90-002).  Farm 
Credit  System  banks  are  required  to  use 
Form  FCSIC  90-002  to  calculate  and 
report  annual  premiums  due  the 
Corporation  for  calendar  year  1991  and 
subsequent  years.  The  effect  of  this 
amendment  is  to  correctly  describe  the 
format  of  Form  FCSIC  90-002.  which  will 
only  require  annual  reporting  of  the  total 
premium  base,  rather  than  quarterly,  as 
reflected  in  the  current  regulation. 
EFFECTIVE  DATE:  This  regulation  is 
effective  November  8. 1991. 
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FM  nmTHER  wranMATKM  contact: 

Alan  J.  Glenn.  Acting  Chief  Financial 
Officer.  Farm  Credit  System  Insurance 
Corporation,  P.O.  Box  9626.  McLean. 
VA  22102-0826,  (703)  888-4384,  TDD 
(703)  883-4455. 
or 

Christiiie  C  Dion.  Attorney.  Regulatory 
and  Legislative  Law  Branch.  Office  of 
General  Counsel  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090  (703)  8e3-402a  TDD  (703)  883- 
4444. 

SUPPttWOITAIIY  mpoiimation:  The 

Corporation  has  developed  forms  to  be 
used  by  all  insured  banks  for  the 
submission  of  Certified  Statements  for 
the  calculation  of  premiums  due.  When 
S  1410.8(aK2)  was  originally  adopted  (56 
FR  3196,  January  29. 1991).  the 
Corporation  envisioned  quarterly 
tracking  and  reporting  of  annual 
premium  accruals.  Form  FCSIC  90-002, 
designed  for  use  in  calendar  year  1991 
and  subsequent  years,  required 
quarterly  reporting  of  accruals  of 
premium  amounts  along  with  the  annual 
premium  due  at  yearend.  After  further 
consideration,  the  Corporation  has 
determined  that  use  of  a  simple  annual 
reporting  format,  similar  to  that  of  Form 
FCSIC  90-001  (S  1410,6(a)(l))  used  for 
calendar  years  1989  and  1990.  would 
provide  adequate  information  and  be 
more  efficient  than  a  quarterly  reporting 
format.  Accordingly,  %  1410.6(a)(2)  is 
hereby  amended  to  reflect  the  annual 
reporting  formal  of  Form  FCSIC  90-001. 

The  Corporation  adopts  the 
amendment  to  S  1410.6(a)(2)  as  a  final 
rule,  effective  upon  publication.  The 
amended  regulation  does  not  impact  the 
amount  of  premiums  to  be  paid  by  Farm 
Credit  banks:  rather,  it  lessens  the 
reporting  burden  on  insured  banks.  The 
purpose  of  the  form  is  to  inform  the 
Corporation  and  the  Corporation  has 
determined  that  annual  reporting  is 
adequate.  Therefore,  the  Corporation 
has  determined  that  notice  and 
comment  are  unnecessary.  Furthermore, 
notice  and  comment  would  delay  the 
availability  of  Form  FCSIC  90-002  which 
must  be  used  by  Farm  Credit  banks  for 
calendar  year  1991  by  January  31. 1992, 
and  is  therefore  impractical  and 
contrary  to  the  public  interest.  The 
Corporation  also  finds  that  a  delayed 
effective  date  is  unnecessary.  By 
revising  the  format  of  Form  FCSIC  90- 
0O2  from  showing  the  premium  base 
quarterly  to  be  shown  only  annually,  the 
amended  regulation  relaxes  the 
reporting  burden  of  Farm  Credit  banks. 

List  of  Subjects  in  12  CFR  Fart  1410 

Bonds.  Insurance.  Reporting  and 
recordkeeping  requirements. 


For  the  reasons  set  forth  in  the 
preamble,  part  1410  of  chapter  XIV,  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  1410-PREMtUMS 

1.  The  authority  citation  for  part  1410 
continues  to  read  as  follows: 

Authori^.  12  U.S.C,  2277a-fi:  U  U.S.C 
2277»-7. 

2.  Section  1410.6  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§1410.6    Certiflad  statementa. 

(a)  •  *  * 

(2)  Form  FCSIC  90-001  Certified   f 
Statement.  This  form  must  be  used  for 
calendar  year  1991  and  subsequent 
years.  The  form  shows  the  premium 
base  for  the  annual  premium  payment 
period.  The  premium  payment  period  is 
from  January  1  of  each  year  to 
December  31  of  each  year.  The  form 
must  show  the  computation  of  the 
premium  base  and  the  bank's 
calculation  of  the  amount  of  the 
premium  due  the  Corporation. 
•        *        •        *        * 

Dated:  November  1. 1991. 
Curtis  Kf.  Andaraen, 

Secretary.  Board  of  Directora,  Farm  Credit 

System  Insurance  Corporation. 

[FR  Doc.  91-28930  Filed  11-7-61: 8:46  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fedoral  Aviation  Administration 
14  CFR  Part  39 

[DodMt.Ne.  SI-NM-lia-AOt  AmtfL  3»> 
8068;  AO  91-22-08] 

Airworthiness  DIroctives;  Boekio 
Model  727  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administi^tion  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  currentiy 
requires  inspection  for  cracks  and 
repair,  if  necessary,  of  the  main  landing 
gear  (MLG)  wheel  well  pressure  floor. 
This  action  requires  additional 
inspections  of  airplanes  on  which  the 
terminating  modification  has  been 
installed  in  accordance  with  the  existing 
AD,  requires  inspections  of  additional 
airplanes  on  which  the  terminating 
modification  was  incorporated  in 
production,  requires  an  expanded 
inspection  area  for  unmodified 


airplanes,  reduces  the  initial  inspection 
threshold,  and  limits  the  time  that  blind 
rivets  may  be  used.  This  ametidment  is 
prompted  by  several  reports  of  cracking 
in  areas  adjacent  to  the  modification 
and  in  areas  not  required  to  be 
inspected  by  the  existing  AD.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  cabin  pressure. 

DATES:  Effective  December  13, 1991, 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Stieet  NW.. 
room  8401,  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathi  N.  lahimaru.  SeetUe  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S:  telephone  (206)  227-2778. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

suppLEMnmnv  mtormation:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AO 
74-21-01.  Amendment  39-1982  (39  ¥R 
35332,  October  1. 1974).  applicable  to 
Boeing  Model  727  series  airplanes,  was 
published  in  the  Federal  Register  on  July 
2, 1991  (56  FR  30351).  That  action 
proposed  to  require  additional 
inspections  of  airplanes  on  which  the 
terminating  modification  had  been 
installed  in  accordance  with  the  existing 
AD,  to  require  inspections  of  additional 
airplanes  on  which  the  terminating 
modification  was  incorporated  in 
production,  to  require  an  expanded 
inspection  area  for  unmodified 
airplanes,  to  reduce  the  initial 
inspection  threshold,  and  to  limit  the 
time  that  blind  rivets  may  be  used. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  adoption  of 
the  proposed  rule. 

Two  commenters  requested  that  the 
NPRM  be  withdrawn.  They  both 
reasoned  that  the  size  of  the  potential 
hole  on  previously  modified  airplanes  is 
too  small  to  be  a  safety  of  flight  concern. 
They  believe  the  cracks  will  be  confined 
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to  the  10-inch  square  unmodified  area. 
The  FAA  does  not  concur.  There  have 
been  two  reports  of  cracks  found  after 
the  modification  straps  were  installed.  It 
is  reasonable  to  assume  that  the  cracks 
were  of  undetectable  size  when  the 
straps  were  installed  and  grew  to 
detectable  sizes  during  subsequent 
pressurization  cycles.  The  FAA  has 
concluded  that  the  straps  will  not  limit 
the  crack  to  the  unmodified  area. 
Consequently,  an  inspection  of  the 
unmodified  area  is  necessary  to  find 
cracks  before  they  extend  into  the 
modified  area. 

Several  commenters  requested  that 
the  proposed  inspection  interval  be 
increased  from  2.000  flight  cycles  to  the 
same  intervals  required  by  AD  90-17-06, 
Amendment  39-6691  (55  PR  33099. 
August  14. 1990).  That  AD  requires 
repetitive  inspections  of  the  MLG  wheel 
well  pressure  floor  in  the  area  fore  and 
aft  of  the  area  described  in  the  proposed 
rule.  Repetitive  inspections  required  by 
AD  90-17-06  are  at  4.000  flight  cycle 
intervals  for  visual  inspections,  and  at 
5,000  flight  cycle  intervals  for  HFEC 
inspections.  The  commenters  reasoned 
that,  since  the  proposed  rule  and  AD  90- 
17-06  both  specify  inspection  of  similar 
structure,  the  inspection  intervals  should 
be  the  same.  In  addition,  two 
commenters  requested  that  the  initial 
inspection  threshold  for  airplanes  with 
more  than  12,000  flight  cycles  be 
increased  from  the  proposed  2,000  flight 
cycles  to  4,000  flight  cycles  so  that  the 
proposed  visual  inspections  could  be 
accomplished  concurrently  with  those 
required  by  AD  90-17-06. 

The  FAA  partially  concurs  with  the 
requests.  Paragraph  (c)  of  the  proposal 
refers  to  airplanes  that  have  bieen 
modified  with  straps.  The  straps  will  not 
stop  crack  growth,  but  they  will  inhibit 
the  crack  growth  rate.  The  FAA  has 
determined  that  the  presence  of  the 
straps  will  permit  an  increase  in  the 
inspection  interval  and  threshold 
without  adversely  affecting  safety. 
Therefore,  the  airplanes  identified  in 
paragraph  (c)  of  the  proposed  rule  must 
be  inspected  visually  or  with  dye 
penetrant  at  intervals  not  to  exceed 
4.000  flight  cycles,  or  inspected  at  5,000 
flight  cycles  intervals  if  a  high  frequency 
eddy  current  (HFEC)  inspection  is 
performed.  In  addition,  the  modified 
airplanes  over  the  12.000  flight  cycle 
threshold  must  be  inspected  within  3,000 
flight  cycles,  rather  than  the  2,000  flight 
cycles  proposed  in  the  Notice. 
Paragraphs  (c)  and  (d)  of  the  final  rule 
have  been  modified  to  incorporate  these 
changes. 

However,  the  FAA  does  not  concur 
that  the  main  landing  gear  wheel  well 


pressure  floor  of  an  urunodified  airplane 
has  similar  enough  structure  at  all 
buttock  lines  and  body  stations  to 
warrant  identical  inspection  intervals 
and  threshold  at  all  locations.  The  area 
covered  by  AD  90-17-06  has  support 
structure  more  closely  spaced  than  in 
the  area  covered  by  this  AD  action.  The 
longer  unsupported  structure  results  in 
higher  stresses  in  the  pressure  floor  and 
potentially  longer  cracks.  This  justifies 
the  shorter  inspection  interval  required 
by  this  AD  action. 

One  commenter  requested  that,  for  the 
sake  of  clarity  and  convenience,  the 
FAA  should  issue  one  AD  to  supersede 
both  AD  90-17-06  and  AD  74-21-01.  The 
FAA  concurs  that  the  request  has  merit 
since  both  AD's  require  inspection  for 
cracks  in  the  main  landing  gear  wheel 
well  pressure  floor.  However,  the 
issuance  of  a  new  Notice  and  additional 
time  for  public  comment  would  be 
required  in  order  to  combine  the  two 
AD's.  The  FAA  has  determined  that  it  is 
not  prudent  to  delay  issuing  this  final 
rule.  The  FAA  may  consider  combining 
the  two  AD's  in  a  future  rulemaking 
action. 

One  commenter  requested  that  the 
proposed  inspection  requirements  be 
added  to  the  aging  aircraft  modification 
document  so  a  separate  AD  would  not 
be  needed.  The  FAA  does  not  concur. 
Incorporation  of  the  request  would 
delay  the  effective  date  of  the  proposed 
inspection  requirements  by 
approximately  12  months.  To  delay  this 
action  would  be  inappropriate,  since  the 
FAA  has  determined  that  an  unsafe 
condition  exists  which  has  been 
dociunented  by  service  experience. 

One  commenter  requested  that  the 
first  sentence  of  proposed  paragraph  (c) 
be  revised  by  inserting  a  comma  after 
the  word  "subsequent,"  so  that  it  reads, 
"For  airplanes  with  line  number  1103 
and  subsequent,  and  earlier  airplanes 
that  have  been  modified  *  *  *."  The 
commenter  indicated  that  this  revision 
will  make  it  clear  that  the  phrase 
"airplanes  that  have  been  modified" 
refers  only  to  the  "earlier"  airplanes. 
The  FAA  concurs,  since  this  was  the 
intent  of  the  paragraph's  applicability. 
The  final  rule  has  been  revised 
accordingly. 

One  commenter  requested  that 
paragraph  (f)  of  the  Notice  be  clarified 
by  adding  reference  to  the  "interim 
repair  limits  listed  in  Table  V  of  the 
Accomplishment  Instructions  *  *  *"  in 
lieu  of  merely  the  "limits  listed  in  the 
Accomplishment  Instructions  *  *  *." 
The  FAA  concurs  and  paragraph  (f)  of 
the  final  rule  has  been  changed 
accordingly.  Additionally,  paragraph  (e) 
also  has  been  clarified  by  adding 


references  to  the  interim  repair  limit  to 
Table  V. 

Since  issuance  of  the  proposed  rule, 
Boeing  Drawing,  65C36247,  Revision 
New,  has  become  available.  This 
drawing  specifies  additional  repair  and 
mordification  procedures  for  addressing 
the  subject  cracking.  Paragraph  (h)  of 
the  final  rule  has  been  changed  to  add 
the  new  drawing  as  an  additional 
optional  method  of  terminating  action 
for  the  repetitive  inspections. 
Paragraphs  (e)  and  (f)  of  the  final  rule 
also  have  been  changed  to  add  the  new 
drawing  as  an  optional  repair  method. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

There  are  approximately  1,710  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  1,143  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  12  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$754,380. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^149, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    lAm«nd«d] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-1982  and  by 
adding  with  the  following  new 
airworthiness  directive: 

91-22-oe.  Boeing:  Amendment  39-8068. 
Docket  No.  91-NM-113-AD.  Supersedes  AD 
74-21-01.  Amendment  39-1982. 

Applicability:  Model  727  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  detect  cracking  in  the  main  landing  gear 
(MLG)  wheel  well  pressure  floor,  accomplish 
the  following: 

(a)  For  airplanes  with  line  numbers  001 
through  1102,  except  those  modified  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-53A0124,  original  release,  dated 
May  3, 1974;  Revision  1.  dated  September  27, 
1974;  or  Revision  2,  dated  May  2. 1975:  Prior 
to  the  compliance  time  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD.  whichever  occurs 
earlier,  perform  a  detailed  visual,  high 
frequency  eddy  current  (HFEC),  or  dye 
penetrant  inspection  for  cracks  in  the 
pressure  floor  at  body  station  (BS)  910,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-53A0124,  Revision  3,  dated 
November  30. 1989.  or  earlier  FAA-approved 
revisions. 

(1)  Prior  to  the  accumulation  of  15.000 
landings  or  within  BOO  landings  after 
November  2, 1974  (the  effective  date  of  AD 
74-21-01.  Amendment  39-1982).  whichever 
occurs  later  or 

(2)  Prior  to  the  accumulation  of  12.000 
landings  or  within  2,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(b)  For  airplanes  with  line  numbers  001 
through  1102,  except  those  modified  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-53A0124,  original  release,  dated  ' 
May  3, 1974;  Revision  1,  dated  September  27. 
1974;  or  Revision  2,  dated  May  2, 1975:  Prior 
to  the  accumulation  of  12,000  landings  or 
within  2,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform  a 
detailed  visual,  HFEC,  or  dye  penetrant 
inspection  for  cracks  in  the  pressure  floor  at 
BS  900  and  BS  920.  in  accordance  with  Boeing 
Alert  Service  Bulletin  727-53A0124,  Revision 
3,  dated  November  30, 1989.  or  eariier  FAA- 
approved  revisions. 

(c)  For  airplanes  with  line  number  1103  and 
subsequent,  and  earlier  airplanes  that  have 
been  modified  in  accordance  with  Boeing 
Alert  Service  Bulletin  727-53A0124,  original 


release,  dated  May  3, 1974;  Revision  1,  dated 
September  27. 1974;  or  Revision  2,  dated  May 
2. 1975:  Prior  to  the  accumulation  of  12.000 
landings  since  manufacture  or  within  the  next 
3.000  landings  after  the  effective  date  of  this 
AD.  whichever  occurs  later,  perform  a  . 
detailed  visual.  HFEC,  or  dye  penetrant 
inspection  to  detect  cracks  in  the  pressure 
floor  at  BS  910,  and  BS  920  between  buttock 
line  (BL)  00  and  right  BL 10,  in  accordance 
with  Boeing  Alert  Service  Bulletin  727- 
53A0124,  Revision  3,  dated  November  30, 
1989. 

(d)  The  inspections  required  by  paragraphs 
(a),  (b),  and  (c)  of  this  AD  must  be  repeated  in 
accordance  with  the  following  schedule: 

(1)  Repeat  the  inspections  required  by 
paragraphs  (a)  or  (b)  of  this  AD  at  intervals 
not  to  exceed  2.000  landings. 

(2)  Repeat  the  inspections  required  by 
paragraph  (c)  of  this  AD  at  intervals  as 
follows: 

(i)  If  the  immediately  preceding  inspection 
was  performed  using  a  visual  or  dye 
penetrant  inspection  technique,  the  next 
inspection  must  be  performed  within  4,000 
landings. 

(ii)  If  the  immediately  preceding  inspection 
was  performed  using  an  HFEC  inspection 
technique,  the  next  inspection  must  be 
performed  within  5.000  landings. 

(e)  If  cracks  are  detected  that  do  not 
exceed  the  interim  repair  limits  listed  in 
Table  V  of  the  Accomplishment  Instructions 
of  Boeing  Alert  Service  Bulletin  727-53A0124, 
Revision  3,  dated  November  30, 1989.  prior  to 
further  flight,  repair  in  accordance  with  the 
interim  repair  described  in  Part  I  of  the 
Accomplishment  Instructions,  or  the 
permanent  repair  described  in  Part  II  of  the 
Accomplishment  Instructions  of  that  service 
bulletin,  or  repair  in  accordance  with  Boeing 
Drawing  65C36^7,  Revision  New.  The 
interim  repair  must  be  replaced,  within  600 
landings  after  accomplishment,  with  the 
permanent  repair. 

(f)  If  cracks  are  found  that  exceed  the 
interim  repair  limits  listed  in  Table  V  of  the 
Accomplishments  Instructions  of  Boeing 
Alert  Service  Bulletin  727-53A0124,  Revision 
3,  dated  November  30, 1989,  prior  to  further 
flight,  accomplish  the  permanent  repair 
described  in  Part  U  of  the  Accomplishment 
Instructions  of  that  service  bulletin,  or  repair 
in  accordance  with  Boeing  Drawing 
6SC36247,  Revision  New. 

(g)  Blind  fasteners  installed  in  accordance 
with  Part  II  of  Boeing  Alert  Service  Bulletin 
727-53A0124.  Revision  3,  dated  November  30, 
1989,  may  beused  as  an  interim  repair  only. 
The  blind  fasteners  have  a  life  limit  of  10.000 
landings  before  they  must  be  replaced  with 
solid  fasteners  in  accordance  with  Part  U  of 
that  service  bulletin.  The  blind  fasteners  must 
be  inspected  for  loose  or  missing  fasteners 
after  accumulating  3,000  landings  since 
installation  or  within  1,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  must  be  inspected  at 
intervals  not  to  exceed  2,500  landings  until 
replaced.  Blind  fasteners  installed  prior  to  the 
effective  date  of  this  AD  must  be  replaced 
prior  to  the  accumulation  of  10,000  landings 
since  installation  or  within  3,000  landings 
after  the  effective  date  of  this  AD.  whichever 
occurs  later. 


(h)  Terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD  is  as 
follows: 

(1)  Incorporation  of  the  preventative 
modification  described  in  Part  III  or  Part  IV. 
as  applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Serxice  Bulletin 
727-53A0124,  Revision  3,  dated  November  30. 
1989,  constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (d)  of  this  AD. 

(2)  Repair  or  modification  in  accordance 
with  Boeing  Drawing  65C36247,  Revision 
New.  constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (d)  of  this  AD. 

(3)  Incorporation  of  the  permanent  repairs 
in  accordance  with  paragraph  (e)  or  (f)  of  this 
AD  constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (d)  of  this  AD  for  the  repaired  area 
only. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(k)  The  inspection  requirements  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  727-53A0124,  Revision  3.  dated    * 
November  30. 1989.  The  repair  requirements 
shall  be  done  in  accordance  with  Boeing 
Service  Bulletin  727-53A0124,  Revision  3. 
dated  November  30, 1989:  oi'in  accordance 
with  Boeing  Drawing  6SC36247,  drawn 
December  13, 1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  Copies  may  be  inspected 
at  the  FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue  SW.,  Renton,  Washington,  or  at  the 
Omce  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401,  Washington,  DC. 

This  amendment  supersedes  Amendment 
39-1982,  AD  74-21-01. 

This  amendment  (39-8068.  AD  91-22-08) 
becomes  effective  Deceml)er  13, 1991. 

Issued  in  Renton,  Washington,  on  Octot)er 
9, 1991. 

Dan«Il  M.  Pedersoo. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  91-27001  Filed  11-7-91;  8:45  am| 
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14CFRPart39 

(Doclrat  Na  91-CE-20-AI>;  Aiwndwnt  39- 
8073;  AO  91-23-04] 

AirworthineM  tXrecttves;  FakchMd 
Aircraft  (fonnedy  Sweeringen  Aviation 
Corporation)  SA226  and  SA227  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTKHC  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Fairchild  Aircraft  SA226 
and  SA227  series  airplanes.  This  action 
requires  a  one-time  modification  of  the 
engine  power  lever  flight  idle  detent 
arms  and  cover  assembly.  It  has  been 
reported  that  significant  wear  has 
caused  improper  operation  of  the  engine 
power  control  levers  on  the  affected 
airplanes.  The  actions  specified  by  this 
AO  are  intended  to  prevent  improper 
operation  of  the  power  lever  flight  idle 
detent  arms,  which  could  result  in  loss 
of  control  of  the  airplane. 
DATES:  Effective  December  10, 1991. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
10, 1991. 

AOOKESSES:  Fairchild  Aircraft  Service 
Bulletin  (SB)  No.  226-76-008  and  SB  227- 
76-002.  both  issued  January  15. 1991, 
revised  May  9. 1991.  that  are  discussed 
in  this  AO  may  be  obtained  from  the 
Fairchild  Aircraft  Corporation,  P.O.  Box 
790490.  San  Antonio,  Texas  78279-0490. 
This  information  may  also  be  examined 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FUfrmER  mFORMAHON  CONTACT. 
Ms.  Alma  Ramirez-Hodge,  Aerospace 
Engineer,  Fort  Worth  Airplane 
Certification  Office,  FAA.  Fort  Worth, 
Texas  76193-0150:  Telephone  (817)  624- 
5147. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Fairchild 
SA228  and  SA227  series  airplanes  was 
published  in  the  Federal  Register  on 
June  14, 1991  (56  FR  27467).  The  acUon 
proposed  a  one-time  modification  of  the 
power  lever  detent  arms  and  cover 
assembly  in  accordance  with  the 
instructions  in  Fairchild  Service  Bulletin 
(SB)  No.  228-76-008  or  Fairchild  SB  No. 
227-78-002.  both  issued  January  15, 1991. 
revised  May  9, 1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
proposed  action.  After  careful 
consideration,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

It  is  estimated  that  770  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1.5 
hours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $214  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $228,305. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PAFrr  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutbocUy:  4«  VS.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 


§39.13    (Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

91-23-04    Fairchild  (formerly  Sweomijfen 
A  viation  Corporation): 

Amendment  39-WJ73;  Docket  No.  91-CE- 
20-AD. 

Applicability:  The  following  Model 
airplanes  and  serial  numtiers,  certificated  in 
any  category:  , 


Model 

SefialNos. 

SA22fr-T 

T201    through    T275.    and    T277 

through  T291. 

SA226-T(B) 

T(B)276.     and    T(B)292    through 

T(B)417. 

SA22ft-AT 

AT001  through  ATT)74. 

SA226-TC 

TC201  through  TC419. 

SA227-TT 

TT421  through  TT541. 

SA227-AT 

AT423  through  AT695. 

SA227-AC 

AC406,  AC415,  AC416,  and  AC420 

through  AC777 

SA227-BC _. 

BC782.      BC764,      BC766.      and 

BC777. 

Compliance:  Required  within  the  next  100 
hours  lime-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  loss  of  control  of  the  airplane 
because  of  improper  operation  of  the  power 
lever  flight  idle  detent  anna,  accomplish  the 
following: 

(a)  Modify  the  power  lever  detent  arms  and 
cover  assembly  in  accordance  with  the 
instructions  in  Fairchild  Service  Bulletin  (SB) 
No.  226-76-008  or  SB  No.  227-76-^)02.  both 
issued  January  15. 1991,  revised  May  9. 1991. 
as  applicable. 

(bj  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  t>e 
accoraphshed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Fort  Worth 
Airplane  Certification  Office,  FAA.  Fort 
Worth.  Texas  76193-0150.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  rt  to  the  Manager, 
Fort  Worth  Airplane  Certification  Office. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  either 
Fairchild  SB  No.  226-7ft-008  or  SB  227-76-002. 
both  issued  January  15, 1991.  revised  May  9. 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Fairchild  Aircraft  Corporation,  P.O.  Box 
790490,  San  Antonio.  Texas  78279-0490. 
Copies  may  be  inspected  at  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558,  801  E.  12th  Street,  Kansas  Qly, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW;  room  8101, 
Washington,  DC. 

This  amendment  becomes  effective  on 
December  la  1991. 
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Issued  in  Kansas  City.  Missouri,  on 
October  11. 1991. 

Batry  D,  Clements, 

Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  91-27002  Filed  11-7-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210, 229,  239  and  240 

(Release  Nos.  33-6922;  34-29883;  FR-38] 

RIN3235-AE45 

I     * 

Roll-Up  Transactions 

AGENCY:  Securities  and  Exchange 
Commission. 

action:  Final  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  today 
adopted  rules  intended  to  enhance  the 
quality  of  information  provided  to 
investors  in  connection  with 
transactions  involving  roll-ups  of  limited 
partnerships  or  similar  entities.  The  new 
rules  require  heightened  disclosure  with 
respect  to  the  fundamental  changes  and 
potential  adverse  effects  arising  from 
roll-up  transactions,  and  the  confiicts  of 
interest,  reasons  for.  alternatives  to  and 
fairness  of  such  transactions.  The  rules 
also  call  for  enhanced  disclosure 
concerning  valuation  methods  and 
additional  pro  forma  financial 
statements.  In  order  to  highlight  for 
investors  the  differing  effects  that  roll- 
up  transactions  may  have  on  investors 
in  various  partnerships,  the  rules  require 
delivery  of  individual  partnership 
prospectus  supplements  highlighting, 
among  other  things,  the  effects  of  the 
roll-up  transaction  on  investors  in  each 
partnership.  Technical  amendments  to 
the  business  combination  registration 
statement  forms  under  the  Securities 
Act  of  1933,  Forms  S-4  and  F-4,  and  to 
Article  11  of  Regulation  S-X,  also  have 
been  adopted. 

In  addition  to  the  new  disclosure 
rules,  the  Commission  is  today  adopting 
amendments  to  Forms  S-4  and  F-4  and 
to  Rules  14a-6, 14c-2  and  14e-l  under 
the  Securities  Exchange  Act  of  1934, 
establishing  a  60-day  minimum 
solicitation  period  for  roll-up 
transfictions,  or,  if  shorter,  the  maximum 
period  permitted  under  applicable  state 
law. 

EFFECnvE  date:  October  30, 1991.  The 
rules  will  apply  to  roll-up  disclosure 
documents  filed  with  the  Commission  or 
sent  to  investors  subsequent  to  the 
effective  date  of  the  rules.  Filings 


pending  on  or  before  the  effective  date 
of  the  rules  will  be  subject  to  the  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meredith  B.  Cross,  Michael  L.  Hermsen 
or  Amy  S.  Bowerman  at  (202)  272-2573. 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549. 

SUPPtfMENTARY  INFORMATION:  The 
Commission  today  adopted  subpart  9i00 
of  Regulation  S-K,'  technical  revisions 
to  Forms  S-4  and  F-4  under  the 
Securities  Act  of  1933  ("Securities 
Act"),*  the  registration  forms  generally 
used  in  roll-up  transactions,  and  a 
technical  amendment  to  Article  11  of 
Regulation  S-X.'  The  rules  are 
applicable  to  registration  statements 
filed  with  the  Conunission  in  connection 
with  roll-up  transactions,  as  defined  in 
the  rules.  The  Commission  also  has 
adopted  rules  establishing  a  minimum 
60-calendar  day  soliciting  or  offering 
period  (or  lesser  maximum  period 
specified  under  applicable  state  law)  for 
roll-up  transactions. 
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I.  Executive  Summary 

Serious  concerns  have  been  raised 
about  roll-ups  in  Congressional 
hearings  *  and  investor  complaints  to 
the  Commission.  These  transactions 
include  the  combination  or 
reorganization  of  two  or  more  public  or 
private  limited  partnerships  or  other 
similar  entities,  or  the  reorganization  of 
a  single  partnership  or  similar  entity  into 
a  new  legal  entity,*  Investors  in  the 
partnerships  usually  receive  an  equity 
interest  in  the  successor  entity,  which 
may  be  a  limited  partnership,  an  entity 
taxed  as  a  real  estate  investment  trust 
("REIT')  or  a  corporation.  In  most  roll- 
ups,  if  a  majority  of  the  limited  partners 
in  a  partnership  approve  the  transaction, 
all  investors  in  the  partnership  must 
exchange  their  partnership  interests  for 
interests  in  the  successor. 

The  concerns  expressed  about  roll-up 
transactions  revolve  around  four 
principal  areas.  First,  and  foremost, 
critics  have  taken  issue  with  the 
fundamental  change  in  the  nature  of  the 
investment  forced  upon  limited  partners 
who  object  to  the  roll-up  but  are  bound 
by  the  vote  of  other  hmited  partners. 
Most  roll-ups  change  the  partnerships 
from  finite-life  entities  that  hold  assets 
for  a  limited  period  of  time,  distribute 
cash  generated  from  operations  to 
investors  and  then  sell  the  assets  and 
distribute  proceeds  to  investors  in 
connection  with  liquidation  (generally 
referred  to  as  "finite-life"  partnerships), 
to  longer-term  entities  that  reinvest  cash 
generated  from  operations  and  proceeds 
from  the  sale  of  assets  in  the  business 
rather  than  distributing  such  cash  or 
proceeds  to  investors  (generally  referred 
to  as  "reinvesting"  or  "infinite-life" 
partnerships).  The  adverse  ejects  of  this 
change  are  exacerbated  by  the  illiquid 


■  17  CFR  229.900  et  seq. 

*  17  CFR  239.25  and  17  CFR  239.34: 15  U.S.C.  77a 
etseq. 
» 17  CFR  210.11. 


♦  See.  e.g..  Written  Testimony  of  Richard  C. 
Wollack.  Chairman  of  Liquidity  Fund  Management, 
Inc.,  Before  the  Subcommittee  on  Securiliet  of  the 
Committee  on  Banl(ing.  Housing  and  Urban  Affairs, 
United  States  Senate  at  10  (February  27, 1901)  and 
Written  Testimony  of  Michael  Joseph  Connolly, 
Secretary  of  Stale,  Commonwealth  of 
Massachusetts,  Before  the  Sulxommittee  on 
Telecommunications  and  Finance  of  the  Coinmitlee 
on  Energy  and  Commerce,  United  Slates  House  of 
Representatives  at  1  (April  23, 1991). 

*  For  a  detailed  discussion  of  transactions  subject 
to  the  rules,  see  part  III  t>eIow. 
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market  for  most  limited  partnership 
interests.  Objecting  limited  partners 
have  httle  alternative  to  bein^  ralled-up. 

Second,  critics  have  questioned  the 
fundamental  fairness  of  the  terms  of 
roU-ups  and  the  lack  of  arm's-length 
negotiations  in  structuring  roU-ups.  Roll- 
ups  frequently  result  in  increased 
compensation  for  roll-up  sponsors,  the 
receipt  of  substantial  payments  or 
securities  by.general  partners,  reduced 
cash  distributions  for  investors,  the 
imposition  of  super-majority  voting 
requirements  to  remove  management 
and  the  receipt  by  investors  of  securities 
that  trade  at  a  substantial  discount  in 
the  seciuities  market.  Nor  are  appraisal 
rights  commonly  provided. 

Third,  objections  have  been  raised 
about  the  uncertainties  involved  in 
combining  numerous  partnerships,  the 
differing  effects  on  investors  in  the 
various  partnerships,  and  the  valuation 
and  allocation  methods  used  to  divide 
the  securities  of  the  successor  amongst 
the  partnerships. 

Finally,  investors  have  complained 
that  informed  decision  making  is 
hampered  by  the  nature  of  the 
disclosure  documents  and  brevity  of  the 
solicitation  period.  They  say  that  roll-up 
disclosure  documents,  inherently 
complex  given  the  nature  of  the 
transaction,  often  are  substantially 
longer  than  necessary,  and  obtuse  to  the 
point  of  obfuscation.  In  addition,  given 
the  complexities  of  the  transaction, 
investors  find  the  solicitation  period  too 
short  to  make  an  informed  decision. 

In  response  to  the  concerns  described 
above,  the  Commission  has  taken  a 
number  of  actions,  including  the 
issuance  of  a  release  providing 
interpretive  guidance  of  the  existing 
disclosure  requirements  applicable  to 
roll-up  transactions.*  The  Interpretive 
Release  reiterates  the  requirements  for 
clear,  concise  and  comprehensible 
disclosure,  and  the  need  to  highlight  the 
potential  risks  and  adverse  effects  of 
roll-ups.  As  stated  in  the  Interpretive 
Release,  a  registrant  that  fails  to  file  a 
registration  statement  reflecting  a  good 
faith  effort  to  provide  clear,  concise 
comprehensible  disclosure  to  investors 
will  be  advised  that  the  filing  will  not  be 
processed  until  the  document  is 
amended  to  do  so.  The  Commission  is 
adopting  new  rules  today  to  improve 
further  the  disclosure  required  in 
connection  with  roll-up  transactions.'' 


*  Sec  ReleSM  No.  33-6800  (June  17. 1991)  (56  FR 
28979  Uune  25. 1991))  (the  Tnltrpretive  Release"). 

'  The  rulet  were  proposed  for  comment  in 
Release  No.  33-6699  ()une  17  1991)  (56  FR  28062 
(June  25, 1991)).  (the  "Propohing  Release"). 

The  Proposing  Release  ehcited  18  letters  from  17 
coramenter*;  these  letters,  as  well  as  the  comment 


The  rules  adopted  today  address  the 
four  principal  concerns  expressed  about 

roU-up  transactions  through  enhanced 
disclosure  requirements  •  and  extension 
of  the  solicitation  period.  The  rules 
apply  to  roll-ups  of  limited  partnerships 
and  similar  entities,  and  the  rules,  as 
well  as  this  release,  refer  to  such  entities 
as  "limited  partnerships"  or 
"partnerships."  First,  the  new  rules 
require  specific  disclosure  with  respect 
to  risks,  changes  and  effects  of  the 
transaction,  such  as  changes  in  the 
expected  term  of  existence  of  the 
partnership  and  the  partnership's 
business  plan,  decreased  cash 
distributions,  reduced  investor  voting 
rights  and  increased  management 
compensation.  Second,  heightened 
disclosure  is  required  with  respect  to 
conflicts  of  interest,  alternatives, 
valuation  methods  and  fairness.  Third, 
the  rules  require  additional  pro  forma 
financial  statements  to  highlight  the 
effects  of  a  partial  roll-up  and  separate 
prospectus  supplements  summarizing 
the  effects  of  the  rolUup  on  investors  in 
each  partnership  and  providing  more 
detailed  disclosure  with  respect  to 
valuation  of  the  partnership's  assets  and 
allocation  of  the  roll-up  consideration  to 
its  limited  partners.  Finally,  the  rules 
require  roll-up  sponsors  to  distribute 
roll-up  disclosure  documents  to 
investors  at  least  60  calendar  days  in 
advance  of  the  proposed  action,  or,  if 
shorter,  the  maximum  period  permitted 
imder  state  law. 

The  rules  adopted  today  are 
substantially  the  same  as  those 
proposed,  with  three  principal  revisions. 
First,  the  definition  of  roll-up  transaction 
has  been  more  precisely  tailored  to 
target  those  transactions  that  raise  the 
concerns  addressed  by  the  rules.  Under 
the  revised  definition,*  a  "roll-up 
transaction"  includes  a  combination  or 
reorganization  of  two  or  more  finite-life 
limited  partnerships  or  other  finite-life 
entities,  or  a  reorganization  of  a  single 
finite-hfe  limited  partnership  or  other 
finite-life  entity  into  a  new  entity. 
Transactions  involving  the  roll-up  or 
reorganization  of  infinite-life  or 
reinvesting  entities,  substantially  similar 
to  ordinary  operating  businesses,  have 
been  excluded  from  the  definition.  In 
addition,  the  rules  include  a  provision 
permitting  a  sponsor  of  a  transaction 
that  is  subject  to  the  rules,  but  does  not 
raise  the  concerns  addressed  by  the 


summary  prepared  by  the  staS.  are  available  for 
public  inspection  and  copying  at  the  Commission's 
Public  Reference  Room  (see  File  No.  57-21-91). 

*  The  rules  adopted  today  include  new  disclosure 
requirements  and  codify  Interpretive  positiooa  of 
existing  disclosure  requirements. 

*  Item  901. 


rules,  to  apply  to  the  Commission  for  an 
exemption  for  the  transaction. 

Second,  in  response  to  comments 
asserting  limited  utihty  and  inordinate 
costs,  the  proposal  to  require  multiple 
pro  forma  financial  statements  in  each 
partnership  supplement  has  not  been 
adopted.*"  Instead,  additional  pro  fomia 
financial  statements  based  on  the 
partial  roll-up  combination  that 
produces  the  least  cash  fiow  will  be 
required  in  the  principal  disclosure 
document  and  textual  disclosure  of  the 
financial  effects  of  this  partial  roll-up 
combination  on  each  particular 
partnership  will  be  required  in  the 
supplement  relating  to  that  entity. 

Third,  the  proposed  property 
appraisal  and  partnership-specific 
information  requirements  have  been 
streamlined  in  response  to  concerns  that 
the  proposed  requirements  would  result 
in  voluminous  disclosures  without 
enhancing  the  quality  of  the  information 
provided  to  investors.  These  and  other 
changes  in  the  rules  as  adopted  are 
discussed  below. 

II.  Badcground  and  Purposes  of  the  Roll- 
Up  Rules 

A.  Background  of  Limited  Partnerships 
and  RoU-Ups 

Limited  partnership  interests  have 
been  offered  to  investors  as  a  means  to 
participate  in  the  ownership  of  real 
estate,  oil  and  gas  properties,  equipment 
or  other  types  of  assets.  Investors 
usually  purchase  such  interests  with  the 
expectation  that  the  partnership  will 
purchase  assets,  operate  the  assets  for  a 
limited  period  of  time,  in  many  cases 
make  regular  cash  distributions  to 
investors,  and  then  sell  the  assets  and 
distribute  the  proceeds  to  investors  in 
connection  with  liquidation.  Such 
limited  partnerships  typically  are  not 
authorized  or  expected  to  reinvest  cash 
from  operations  or  proceeds  obtained 
from  the  sale  of  assets  in  assets  owned 
or  to  be  owned  by  the  partnership. 
Although  limited  partnership  interests 
often  are  offered  in  public,  registered 
o^erings  and  are  transferable,  for  tax 
and  other  reasons  there  usually  is  no 
significant  public  market  for  the 
interests.  Rather,  investors  generally 
purchase  the  interests  with  the 
understanding  that  they  represent 
illiquid  investments. 

The  limited  partnership  usually  pays 
the  general  partner  or  its  affiliates 
compensation  for  forming  the 
partnership  and  for  acquiring,  operating 
and  selling  the  partnership's  assets. 
Partnership  agreements  generally 


■<>  PropoMd  Item  S02(a)(6). 
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provide  for  the  distribution  of  proceeds 
from  the  sale  of  assets  and  cash  from 
operations  in  accordance  with  the 
investors'  interests  (both  limited  and 
general  partner  interests)  in  the 
partnership.  Howevo'.  once  investors 
receive  specified  minimum  returns 
(often  called  "preferred  returns"),  the 
general  partner  often  is  entitled  to 
receive  a  portion  of  the  proceeds  of 
asset  sales  or  cash  from  operations 
greater  than  its  interest  in  the 
partnership  (often  referred  to  as  the 
general  partner's  "subordinated  return" 
or  "back-end  interest"). 

Recessionary  conditions  in  the  real 
estate  and  oil  and  gas  markets  and 
changes  in  the  tax  laws  have  caused 
many  limited  partnerships  and  limited 
partnership  sponsors  to  experience 
financial  difficulties.  These  factors  also 
have  led  to  a  significant  reduction  in  the 
number  and  dollar  amount  of  new 
limited  partnership  offerings. 

At  the  same  time,  many  limited 
partnership  sponsors  have  proposed 
combinations  of  partnerships  they  have 
sponsored.  The  combined  entities  are 
expected  to  exist  for  a  substantially 
longer  period  of  time  than  the 
partnerships.  The  new  entities  will 
reinvest  cash  generated  from  operations 
and  proceeds  received  from  the  sale  of 
assets  in  new  assets  or  in  the 
improvement  of  existing  assets,  instead 
of  making  distributions  to  investors. 
Securities  of  the  new  entity,  which  are 
received  by  investors  in  exchange  for 
their  partnership  interests,  usually  are 
listed  for  trading  on  a  national  securities 
exchange  or  traded  in  the  NASDAQ 
system.  Partnership  sponsors  proposing 
roll-ups  generally  state  that  the 
transactions  should  benefit  investors  for 
a  variety  of  reasons,  such  as  increased 
diversification  of  assets,  increased 
liquidity  for  investors,  increased  access 
to  capital  sources  and  lower 
administrative  costs. 

B.  Concerns  Addressed  by  the  Rules 

1.  Fundamental  Changes  and  Adverse 
Effects 

Serious  objections  have  been  raised 
about  the  fundamental  changes  in  the 
nature  of  an  investment  that  result  from 
roll-ups.  Many  of  the  fundamental 
changes,  adverse  effects  for  investors 
and  benefits  for  sponsors  brought  about 
by  roll-ups  are  related  to  the  change  in 
the  nature  of  partnerships  from  finite- 
life  entities  to  reinvesting  entities. 

When  a  roll-up  changes  the  cash 
distribution  policy  to  permit 
reinvestment  of  cash  generated  from 
operations  or  proceeds  from  the  sale  of 
properties,  investors  generaUy  must  look 
to  the  securities  markets  for  investment 


returns.  However,  securities  issued  in 
roll-up  transactions  frequently  trade  at  a 
substantial  discount  from  the  value  of 
the  successor's  assets.  This  may  result 
in  investors  receiving  lower  returns  from 
their  investment  than  they  would 
receive  if  the  partnerships  were  left 
unchanged. 

Increases  in  management 
compensation  following  many  roll-ups 
also  are  related  to  the  change  from 
finite-life.  The  compensation 
arrangements  in  effect  prior  to  a  roll-up 
generally  are  based  on  the  assumption 
that  assets  will  be  purchased,  operated 
and  sold  over  a  limited  period  of  time. 
When  a  partnership  will  be  operated  on 
a  longer-term  basis  following  a  roll-up, 
pmtnership  sponsors  often  change  the 
compensation  arrangements  to  provide 
for  a  "net  asset  value"  or  similar  fee  tied 
to  the  value  of  the  partnership's  assets, 
which  will  be  paid  for  a  substantially 
longer  period  of  time.  In  addition,  in 
many  cases,  property  acquisition  or 
disposition  fees  continue  to  be  paid,  but 
the  amount  of  such  fees  paid  by  the 
partnership  will  increase  as  a  result  of 
the  partnership's  new  policy  of 
continuously  seUing  properties  and 
purchasing  new  properties.  These 
changes  reduce  the  amount  of  cash 
available  for  distribution  to  investors  or 
for  investment  in  new  properties. 

Roll-ups  also  may  change  the  general 
partner's  interest  in  the  partnerships  to 
eliminate  its  subordinated  nature.  The 
terms  of  some  roll-ups  provide  that  the 
general  partner  will  receive  securities  of 
the  successor,  or  cash  or  other 
consideration,  in  exchange  for  its 
subordinated  interest  at  the  time  of  the 
roll-up.  In  many  cases,  however,  the 
general  partner  would  not  otherwise  be 
entitled  to  these  subordinated  payments 
because  limited  partners  have  not  yet 
received  their  minimum  returns.  In  ~ 
addition,  net  asset  value  or  similar  fees 
payable  by  the  successor  typically  are 
not  subordinated  to  minimum  investor 
returns.  These  changes  not  only  increase 
compensation  to  management,  but  also 
may  diminish  the  general  partner's 
incentive  to  generate  maximum  returns 
for  investors. 

Another  fundamental  change  made  in 
roll-ups,  the  imposition  of  a  super- 
majority  voting  requirement  to  remove 
management  or  to  engage  in  certain 
business  combinations,  also  is  related, 
in  part,  to  the  change  from  finite-life.  As 
a  publicly-traded  entity  after  the  roll-up. 
management  of  the  successor  faces  a 
more  substantial  risk  of  an  unwanted 
proxy  contest  or  takeover. 
Consequently.  roU-up  sponsors 
frequently  include  provisions  in  the 
governing  instruments  of  the  successor, 
such  as  super-majority  voting  and  other 


requirements,  that  make  such  actions 
more  diffitnilt. 

Under  the  new  rules,  each  of  the 
fundamental  changes  brought  about  by  a 
roll-up  transaction  will  be  highlighted  to 
insure  that  investors  have  clear  and  full 
disclosure  of  the  changes  and  the 
consequent  rides  and  adverse  effects  of 
such  changes. 

2.  ConfUcts  of  Interest  and  Fairness 

In  most  roll-up  transactions,  the 
general  partner  of  the  partnerships 
proposed  to  be  combined  determines  the 
terms  of  the  transaction,  including  the 
allocation  of  securities  of  the  successor 
among  the  partnerships,  the 
consideration  to  be  paid  to  the  general 
partner  for  its  interests,  the 
compensation  to  be  paid  to  the  general 
partner  or  its  affiliates  in  the  future  and 
the  voting  and  other  rights  of  investors 
in  the  successor.  The  potential  for 
conflict  between  the  interests  of  the 
general  partner  and  the  limited  partners 
in  structuring  the  roll-up  is  considerable. 

RoU-ups  proposed  by  unaffiliated 
parties  also  may  involve  significant 
conflicts  of  interest.  In  a  transaction  in 
which  an  unaffiliated  party  proposes  to 
acquire  partnerships  in  exchange  for 
interests  in  a  newly-formed  successor, 
for  example,  the  general  partner  may 
negotiate  both  the  sale  of  its  interest  to 
the  unaffiliated  party  and  the  terms 
upon  which  the  unaffiliated  party  will 
acquire  the  limited  partners'  interests. 

Despite  these  serious  conflicts  of 
interest,  most  roll-ups  are  not  structured 
to  provide  safeguards,  traditional  in  the 
corporate  context  such  as  independent 
representation  of  limited  partners,  to 
insure  that  their  interests  are  fairly 
considered.  Where  fairness  opinions  are 
obtained  from  financial  advisors,  the 
scope  of  the  opinions  may  be  so  limited 
that  they  may  have  no  application  to  the 
roll-up  as  it  is  eventually  completed. 
Frequently,  a  fairness  opinion  in  a 
multiple-partnership  roll-up  does  not 
address  the  fairness  of  each 
combination  of  partnerships  that  may 
result:  for  example,  the  opinion  may  be 
based  only  on  the  participation  of  all 
partnerships  or  a  majority.  Where 
possible  partial  roll-up  combinations 
that  may  occur  are  not  covered  by  the 
fairness  opinion,  investors  may  be 
misled. 

The  rules  adopted  today  require 
enhanced  disclosure,  comparable  to  that 
required  in  going  private  transactions 
subject  to  Rule  13e-3.  >  *  of  the  conflicts 


17  CFR  2«ai3e-4. 
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of  interest  .md  the  general  partner's 
beliefs  concerning  the  fairness  of  the 
roll-up,  as  w<?ll  as  the  bases  for  such 
beliefs. 

3.  Combinations  uf  Multiple 
Partnerships 

A  roll-up  of  multiple  entities  presents 
several  important  concerns.  First,  when 
there  are  differences  among  the 
partnerships,  the  roll-up  may  have 
different  effects  on  investors  in  the 
partnerships.  It  may  be  difficult  for  an 
investor  to  comprehend  the  effects  of 
the  roll-up  on  him  or  her  when  the 
effects  on  all  of  the  partnerships  are 
discussed  together. 

Second,  securities  of  the  roll-up 
successor  must  be  allocated  among  the 
limited  partners  based  on  the 
comparative  valuation  of  the 
participating  partnerships.  This  requires 
a  valuation  of  each  partnership,  and 
then  the  application  of  a  formula  to 
allocate  the  securities.  In  a  roll-up  with 
numerous  entities,  this  process  is  quite 
complex.  Investors  in  each  partnership 
evaluating  the  fairness  of  the  allocation 
require  information  about  how  their 
partnership  was  valued,  as  well  as 
information  from  which  to  judge 
whether  the  valuation  and  allocation 
methods  have  been  applied  to  all  of  the 
partnerships  in  a  fair  and  uniform 
manner. 

Third,  if  the  roll-up  is  structured  to 
permit  completion  with  less  than  all 
partnerships  (as  is  often  the  case), 
serious  uncertainties  may  be  present. 
Investors  deciding  whether  to  approve 
the  roll-up  are  faced  with  making  an 
investment  decision  without  knowing 
which  partnerships  will  be  combined  to 
form  the  successor.  Depending  on  which 
partnerships  participate,  the  assets, 
liabilities  and  cash  flow  of  the  successor 
may  be  quite  different,  particularly  if 
there  are  significant  differences  among 
the  partnerships  proposed  to  be 
combined. 

The  rules  adopted  today  contain 
several  provisions,  including  the 
requirement  of  a  partnership  specific 
supplement,  designed  to  address  these 
disclosure  concerns  raised  by  multiple- 
entity  transactions. 

4.  Complex  Disclosure  and  Time 
Constraints 

Investors  and  commenters  have 
complained  that,  even  if  roll-up 
disclosure  documents  containlall 
relevant  information,  the  disclosure  is 
difficult  to  understand  because  of  the 
length  and  complexity  of  the  documents. 
Current  Commission  rules  require 
disclosure  to  be  presented  in  a  clear. 


concise  and  comprehensible  manner.'* 
The  Interpretive  Release  emphasizes 
this  requirement,  and  provides  specific 
guidance  concerning  the  manner  in 
which  roll-up  documents  must  be 
written.  The  rules  adopted  today  further 
the  goal  of  obtaining  understandable 
disclosure  through  the  separate 
prospectus  supplements  noted  above 
and  through  a  specific  direction  to 
include  a  clear,  concise  and 
understandable  summary  addressing 
specific  concerns  raised  by  roll-ups. 
Finally,  to  insure  that  investors  have 
sufficient  time  to  consider  the  disclosure 
provided  in  roll-ups,  the  rules  adopted 
today  impose  a  minimum  60-calendar 
day  solicitation  or  offering  period,  or,  if 
shorter,  the  maximum  period  permitted 
under  applicable  state  law. 

III.  Transactions  Subject  to  the  RoII-Up 
Rules 

A.  General 

The  disclosure  requirements  set  forth 
in  new  subpart  900  of  Regulation  S-K  " 
and  the  minimum  solicitation  or  offering 
period  '*  apply  to  any  "roll-up 
transaction"  as  defined  in  the  rules." 
The  definition  of  roll-up  transaction  and 
other  related  definitions  adopted  today 
have  been  revised  from  those  proposed 
to  limit  the  application  of  the  new  rules 
to  those  transactions  that  are  likely  to 
involve  the  principal  concerns 
addressed  by  the  rules.  In  addition,  the 
rules  have  been  revised  to  include  a 
provision  pursuant  to  which  a  sponsor 
of  a  transaction  that  comes  within  the 
roll-up  rules,  but  does  not  raise  the 
concerns  addressed  by  the  rules,  will  be 
permitted  to  apply  to  the  Commission 
for  an  exemption. 

B.  Combinations  of  Limited 
Partnerships 

Combinations  of  two  or  more  finite- 
life  limited  partnerships  have  generated 
the  concerns  and  controversy  associated 
with  roll-ups  described  above.  . 
Therefore,  the  rules  as  adopted  apply  to 
a  transaction  or  series  of  transactions 
that  directly  or  indirectly,  through 
acquisition  or  otherwise,  involves  a 


"  See  Rule  4Zl(b)  of  Regulation  C  (17  CFR 
230.421(b)). 

"  17  CFR  229.900  e/ »efl. 

'*  See  General  Instruction  1.2  of  Form  S-4; 
General  InBtniction  C.4  of  Form  F-4,  Rules  14a- 
6(in).  14c-2(c)  and  14e-l(8)  (17  CFR  240.14a-6(m). 
14c-2(c)  and  14e-l(a)). 

**  Item  901(c).  The  disclosure  requirements  apply 
to  registration  statements  on  Form  S-4  or  Form  F-4. 
the  forms  generally  used  in  connection  with 
bxuiness  combinations  or  reorganizations.  If 
securities  to  be  issued  in  a  roll-up  transaction  are 
registered  on  another  form,  such  as  Form  S-1  (17 
CFR  238.11)  or  Form  S-11  (17  CFR  239.18).  but  would 
be  authorized  to  be  registered  on  Form  S-4  or  Form 
F-4.  the  roll-up  rules  will  apply  in  that  context. 


combination  or  reorganization  of  two  or 
more  finite-life  limited  partnerships  or 
other  finite-life  entities,  provided 
securities  of  a  successor  entity  will  be 
issued  in  connection  with  the 
transaction.  Such  a  transaction  may  be 
structured  in  a  variety  of  ways,  such  as 
a  merger  of  the  limited  partnerships  into 
a  successor  entity  (whether  newly- 
formed  or  previously  existing),  "in      j 
which  limited  partners  receive  securities 
of  the  successor  entity  in  exchange  for 
their  limited  partnership  interests,  or  as 
an  exchange  offer  in  which  the  limited 
partnerships  are  acquired  by  a 
successor  entity  through  the  issuance  of 
securities  of  the  successor  in  exchange 
for  limited  partnership  interests.  In  the 
latter  case,  the  transaction  would  come 
within  the  rules  whether  or  not  the 
partnerships  are  merged  into  the 
successor  entity.*' 

The  rules  apply  whether  the  roll-up  is 
proposed  by  an  affiliate  or  a  non- 
affiliate.  Transactions  proposed  by  non- 
affiliates  have  involved  the  fundamental 
changes  associated  with  roll-ups  when 
the  transactions  involve  finite-life 
entities.  In  addition,  as  discussed  above, 
"unaffiliated"  roll-ups  may  raise  serious 
conflicts  of  interest  and  fairness 
concerns  as  a  result  of  the  general 
partner's  involvement  in  the 
negotiations  of  the  sale  of  both  its 
interests  and  those  of  the  limited 
partners. 

The  rules  as  adopted  have  been 
revised  to  cover  only  transactions 
involving  "finite-life"  limited 
partnerships  and  other  "finite-life" 
entities."  A  partnership  is  "finite-life"  if 
it  (1)  operates  as  a  conduit  vehicle  for 
investors  to  participate  in  the  ownership 
of  assets  for  a  limited  period  of  time, 
and  (2)  has  as  a  policy  or  purpose 
distributing  to  investors  cash  from 
operations  or  proceeds  from  the  sale, 
financing  or  refinancing  of  assets,  rather 
than  reinvesting  such  cash  or  proceeds 
in  the  business."  The  question  of 


'•The  defmition  of  "roll-up  transaction"  in  Item 
901(c)  has  been  revised  to  clarify  that  the  successor 
entity  need  not  be  newly  formed. 

■'  The  deHnition  in  Item  901(c)  has  been  revised 
to  clarify  that  a  combination  or  reorganization 
accomplished  indirectly  through  an  acquisition 
transaction  is  included. 

"  If  a  combination  or  reorganization  transaction 
includes  a  finite-life  partnership  and  any  other 
entities,  the  requirements  apply  to  each  entity 
proposed  to  be  included  in  the  roll-up  transaclioa 
whether  or  not  the  entity  is  a  "partnership"  as 
defined  in  Item  901(b).  See  Instruction  to  Item  901. 

'•  See  Hem  901(b)(2).  A  partnership  would  be 
considered  "finite-life"  under  the  definition  even  if 
the  partnership's  governing  instruments  permitted 
the  reinvestment  of  cash  from  operations  or 
proceeds  received  from  the  sale  of  assets  or  did  not 
explicitly  address  the  point,  if  the  partnership's 

Continued 
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whether  a  particular  partnership  is 
"finite-life"  will  depend  upon  an 
examination  of  the  partnership's 
purposes  and  is  not  subject  to  any 
numerical  tests. 

Transactions  involving  combinations 
of  reinvesting  limited  partnerships  are 
not  subject  to  the  rules  as  adopted,  since 
such  partnerships  are  closely  akin  to 
ordinary  operating  businesses.  Business 
combinations  involving  such  reinvesting 
partnerships  have  not  been  subject  to 
the  criticisms  associated  with  roll-ups. 
Investors  in  such  partnerships,  like 
investors  in  other  operating  businesses, 
have  no  expectation  that  the  partnership 
will  cHstribute  its  cash  from  operations 
or  sell  its  assets  and  distribute  the 
proceeds  to  investors.  Moreover,  since 
many  of  the  other  fundamental  changes 
associated  with  roll-ups,  such  as 
changes  in  nianagement  compensation 
and  investor  voting  rights,  are  related  to 
the  change  from  finite-life,  roll-ups  of 
reinvesting  limited  partnerships  should 
not  involve  such  changes.  In  the  event 
that  a  combination  of  reinvesting  limited 
partnerships  involves  some  of  the 
concerns  addressed  by  the  new  rules, 
such  as  differing  effects  on  investors 
and  valuation  and  allocation 
complexities,  sponsors  of  such 
transactions  should  consider  the 
disclosures  required  under  the  new  rules 
in  connection  with  the  anti-fraud 
provisiorts  of  the  Federal  securities 
laws.*" 

C.  Single  Partnership  Reorganizations 

As  with  the  proposal,  the  rules  as 
adopted  apply  to  a  reorganization  of  a 
single  limited  partnership  in  which 
securities  of  a  successor  entity  will  be 
issued  in  exchange  for  the  limited 
partnership  interests,  such  as  converting 
a  limited  partnership  into  a  corporation 
or  an  entity  taxed  as  a  REIT.  Such 
transactions  often  include  changing  a 
finite-life  partnership  to  a  reinvesting 
entity  and.  therefore,  raise  many  of  the 
serious  concerns  associated  with  roll- 


policies  or  parpoM*  indudad  that  such  cash  wsuld 
be  diathbutad  to  investors  and  would  not  b« 
reinvested  in  the  buainess.  as  evidenced  by  such 
matters  as  the  partnership's  offering  materials  or 
reports  filed  with  the  Commission  or  sent  to 
investors.  In  addiUon.  a.  partnership  would  be 
"finile-lifB"  K  it  were  permitted  to  reinvest  cash 
from  operatioaa  or  proceeds  received  from  the  sala 
of  assets  during  a  Itarited  period  of  time.  if.  after 
such  initial  period,  tha  partnership's  purposes  or 
policies  would  caM  for  the  distribution  of  such  cash. 

•"  See,  e.g..  section  17(a)  of  the  Securities  Act  of 
1933  (the  "Securities  Act ").  15  U.S.C.  77q(a^  section 
lU|b|  of  the  Soeurilin  RxchM^)*  Act  of  19S4(the 
'Exchange Act ").  IS  U.&C.  78^(6).  and  Rule  10b-« 
thereunder.  17  CFR  2«Q.10b-«.  See  also  R>tle40S 
under  the  Securities  Act  (17  CFR  230  406^  and  RuW 
12b-20  under  the  Exchange  Act  (17  CI-'R  240.12b-af». 


ups  of  multiple  limited  partnerships. 

The  rules  apply  to  a  reorganization  of 
a  single,  finite-life  partnership  whether 
proposed  by  an  affiliate  or  a  non- 
affiliate.  For  the  reasons  noted  above 
with  respect  to  combinations  of  two  or 
more  partnerships  proposed  by  non- 
affiliates,  reorganizations  of  sin^e. 
finite-life  limited  partnerships  proposed 
by  nonaffiliates  may  raise  many  of  the 
concerns  addressed  in  the  rules. 

The  rules  as  adopted  do  not  apply  to 
reorganizations  of  single,  reinvesting 
limited  partnerships.  As  is  the  case  with 
combinations  of  such  entities, 
reorganizations  of  such  entities  should 
not  raise  the  concerns  addressed  by  the 
rules. 

The  rules  have  not  been  revised  to 
include  amendments  to  the  governing 
instruments  of  a  limited  partnership  that 
do  not  involve  the  issuance  of  securities 
of  a  successor  entity.  However,  to  the 
extent  that  such  proposals  raise 
concerns  addressed  by  the  roll-up  rules, 
the  disclosures  required  under  the  rules 
should  be  considered  from  an  anti-fraud 
perspective. 

D.  Transactions  Involving  Other  Finite- 
life  Entities 

The  rales  apply  to  combinations  or 
reorganizations  of  entities  that  are 
substantially  similar  to  finite-life  limited 
partnerships.*'  As  with  hmited 
partnerships,  a  REIT  or  business  trust  or 
another  entity  is  a  "finite-life  entity" 
subject  to  the  new  rules,  if  it  (1)  operates 
as  a  conduit  vehicle  for  investors  to 
participate  in  the  ownership  of  assets 
for  a  limited  period  of  time,  and  (2)  has 
as  a  policy  or  purpose  distributing  to 
investors  cash  frtnm,  operatioKS  or 
proceeds  from  the  sala  financing  or 
refmancing  of  assets,  rather  than 
reinvesting  such  cash  or  proceeds  in  the 
business.^^  From  an  investor's  point  of 
view,  such  an  entity  is  substantially 
similar  to  a  finite-life  limited 
partnership.  As  a  result  of  the  change  in 
the  defmition.  some  REITs  and  business 
trusts  will  be  subject  to  the  rules,  and 
others  will  not.*' 

The  rules  as  adopted  also  have  been 
revised  to  darify  that  transactions 
involving  entities  registered  as 


■■  Such  entitles  are  included  in  the  definition  of 
the  terfli  "parlnarthip"  «•!  forth  in  Item  901(b). 

"ItemgoifbKZ)- 

•*  A  REIT  that  is  required  to  distiibulo-not  iitcorae 
to  investors  in  accordance  with  the  Federal  tax 
laws  applicable  to  REITs  will  nol  be  a  '•fmite-life" 
entity  under  the  rules  if  its  policies  or  purposes  do 
not  include  that  procseds  from  the  sale,  financing  or 
refinancing  of  assets  will  be  distributed  to  invealors 
and  will  not  be  reinvested  in  the  busiimaa.  Tha 
definition  in  Item  901(b)  includes  a  specifii! 
provision  to  clarify  this  point. 


investment  companies  under  the 
Investment  Company  Act  of  1940  (tho 
"1940  Act")  **  are  not  subject  to  the 
rules.**  Transactions  involving  such 
entities  are  subject  to  extensive 
regulation  under  the  1940  Act,  and  the 
concerns  associated  with  roll-ups  have 
not  been  pertxived  in  this  area. 

£.  Exemption  Upon  Application 

The  Commission  recognizes  that  there 
may  be  specific  transactions  subject  to 
the  rules  adopted  today  that  will  not 
raise  the  concerns  addressed  by  the  new 
requirements,  and  where  the  public 
interest  and  investor  protection  would 
not  require  such  disclosures.  The 
question  of  whether  such  a  transaction 
should  be  subject  to  the  rales  would 
depend  upon  all  of  the  circumstances  of 
the  proposed  transaction.  The  rules  as 
adopted  permit  a  sponsor  of  a 
transaction  that  does  not  raise  the 
concerns  addressed  by  the  rales  to 
apply  to  the  Commission  for  an 
exemption  from  the  application  of  the 
rales.** 

rV.  Requirements  for  Roll-Up 
Transactions 

A.  Genera t 

Roll-up  sponsors  preparing  documents 
to  be  filed  with  the  Commission  must 
comply  with  the  disclosure  requirements 
in  the  new  rales,  and  must  present  the 
information  in  a  clear,  concise  and 
understandable  manner  as  required  by 
the  Commission's  rales  •''  and  the 
Interpretive  Release.**  The  disclosure 
most  be  written  in  a  "plain  English." 
direct  fashion  that  will  enable  investors 
to  easily  comprehend  the  substance  of 
the  disclosure  and  understand  the 
importance  of  the  disclosures.*'  The 
disclosure  guidance  provided  by  the 
Interpretive  Release  apphes  fully  to  the 
disclosure  called  for  by  the  new  rules  as 
well  as  existing  requirements. 


**  15  use.  80a  e( sef. 

"  Item  901(b)  (J).  The  exemption  includM 
registered  inreetment  companies  and  companies 
that  have  elected  to  be  regulated  as  "busineas 
development  comparaes"  under  the  1940  Act 

>•  Item  901(c)(2|. 

"  See  Rule  4a(b)  of  Regulation  C 

■*  RegislraiMa  are  ramiadad  that  thaaa  dtadoaura 
standards  apply  to  all  documanta  fllad  wi#i  tlM 
Commission  in  connaction  with  roll-up  tranaactiaiW, 
includifig,  for  example,  letters  to  shareholders  and 
supplemental  soliciting  materials. 

••  As  stated  in  the  Interpretive  Release.  rt>ll-up ' 
documents  that  have  not  been  written  in  tiiis 
manner  will  not  be  processed  by  tha  Division  staff 
until  tha  docuasani  haa  baaa  so  whitaa. 
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B.  Fundamental  Changes  Causing 
Adverse  Effects  for  Investors  and 
Benefits  for  Management 

1.  Risk  Factors  and  Other 
Considerations 

The  new  rules  call  for  specific 
information  about  the  risks  and  effects 
of  roll-up  transactions.'"  The  risks  and 
effects  of  the  roll-up  must  be  identified 
briefly  in  the  forepart  of  the  summary  " 
and  described  in  detail  in  a  separate 
risk  factors  section  immediately 
following  the  summary.'* 

The  summary  and  the  risk  factors 
requirement  each  list  factors  that 
generally  will  be  of  significance.  The 
factors  listed  are  not  exclusive:  the 
summary  and  risk  factors  section  are 
required  to  disclose  all  material  risks 
and  effects  of  the  transaction.  In 
discussing  the  risks  and  effects  specific 
to  the  transaction,  the  heightening  of 
one  risk  or  effect  by  the  presence  of 
other  risks  or  effects  of  the  transaction 
or  investment  should  be  clearly  stated 
and  explained.'' 

The  risks  and  effects  of  the  roll-up  on 
investors  in  each  partnership  must  be 
described.'*  However,  to  the  extent  that 
the  risks  and  effects  are  substantially 
the  same  for  investors  in  various 
partnerships,  the  information  may  be 
presented  on  a  combined  basis. 

2.  Comparative  Information 

The  new  rules  require  specific, 
detailed  information  about  significant 
business  terms  and  policies  and  rights 
and  obligations  of  managers  and  the 
investors  of  the  successor  and  a 
comparison  of  those  business  terms  and 
policies,  rights  and  obligations  to  those 


"  Item  903(b)(1)  and  Item  904. 

"  As  proposed.  Ihe  summary  rule  required  the 
risks  and  effects  to  be  set  forth  first  in  the  summary. 
In  response  to  commenters'  concerns  that  this  order 
of  presentation  might  confuse  investors,  the 
Instruction  to  the  summary  rule  provides  that  Ihe 
material  risks  and  effects  of  the  transaction  must  be 
presented  prominently  in  Ihe  forepart  of  Ihe 
summary.  The  staff  in  reviewing  any  roll-up 
disclosure  document  will  raise  objections  lo  any 
summary  that  does  not  adequately  highlight  the 
r'sks  and  effects  of  the  transaction. 

"  Item  904(a).  See  also  Item  503(c)  of  Regulation 
S-K  (17  CFR  229.503(c))  which  requires  Ihe  risk 
factor  section  to  be  set  forth  immediately  following 
the  cover  page  of  the  prospectus,  or  following  the 
summary  if  a  summary  is  included. 

"  For  example,  if  the  transaction  both  increases 
the  amount  of  management  compensation  and  the 
expected  term  of  existence  of  Ihe  entity,  the 
disclosure  must  explain  that  not  only  is 
compensation  increasing,  but  that  this  increased 
compensation  will  be  paid  for  a  longer  period  of 
time. 

'*  The  rules  have  been  revised  in  response  lo 
comments  lo  clarify  that  discloiare  must  be 
provided  under  the  rules  wi'h  respect  to  each  entity 
subject  to  a  roll-up.  whether  or  not  the  particular 
entity  is  a  "partnership"  as  defined  in  the  rules.  See 
Instruction  to  Item  901. 


of  the  limited  partnerships.  The  rule  lists 
specific  items  that  must  be  addressed, 
including  voting  rights,  management 
compensation,  business  plan,  borrowing 
and  cash  distribution  policies.  The  hst  is 
not  exclusive;  disclosure  is  required 
concerning  any  other  similar  matters 
material  to  an  understanding  of  the 
changes  caused  by  the  roll-up.'*  This 
item  has  been  adopted  substantially  as 
proposed." 

The  various  comparative  tables 
required  under  the  new  rules  will  be 
required  to  be  included  in  the  detailed 
discussion  of  the  particular  subject 
matter  in  the  disclosure  documents.'^ 
For  example,  the  comparative 
presentation  of  compensation  before 
and  after  the  roll-up  would  be  included 
with  the  detailed  description  of  the 
compensation  arrangements  to  be  in 
effect  after  the  roll-up."  The 
comparative  presentations  would  be 
required  to  be  specifically  crossed- 
referenced  in  the  risk  and  effect 
disclosure. 

3.  Federal  Income  Tax  Consequences 

Roll-ups  typically  change 
substantially  the  tax  treatment  of  the 
investment.  In  addition,  the  roll-up 
transaction  itself  may  have  adverse  tax 
consequences  for  investors.  However, 
the  complex  tax  disclosure  often 
included  in  roll-up  documents  may  not 
be  useful  for  investors.  To  address  these 
concerns,  the  rules  as  adopted  include  a 
specific  requirement  to  provide  a  brief, 
clear  and  understandable  summary  of 
the  material  Federal  income  tax 
consequences  of  the  roll-up  transaction 
and  an  investment  in  the  successor."  If 
any  of  the  material  Federal  income  tax 
consequences  are  reasonably  expected 
to  be  different  for  different  partnerships' 
investors,  the  differences  must  be 
described.  Where  a  tax  opinion  has 
been  provided,  the  substance  of  the 
opinion  should  be  briefly  summarized, 
including  identification  of  those  material 
consequences  as  to  which  counsel  has 
not  been  asked,  or  is  unable,  to  opine. 
Repeating  the  'long  form"  tax  opinion  in 
the  disclosure  document  would  not 
satisfy  the  summary  of  the  opinion 
requirement.  The  entire  opinion  of 
counsel  would  be  filed  as  an  exhibit  to 
the  registration  statement,  and  required 
to  be  made  available  to  investors  upon 
request,  or  included  as  an  appendix  to 
the  prospectus.*" 


As  proposed,  the  tax  disclosure  item 
required  a  table  showing  the  expected 
tax  liabilities  arising  from  the  roll-up  for 
investors  in  each  partnership,  if  any  of 
the  partnerships  were  expected  to  incur 
such  liabilities.  In  light  of  concerns 
expressed  by  commenters  about  the 
potentially  significant  differences  in  the 
tax  profiles  of  investors,  the  requirement 
to  provide  an  expected  tax  liabilities 
table  has  not  been  included  in  the  rules 
as  adopted.  However,  because  expec'^d 
tax  liabilities  would  be  an  important 
consideration  to  investors  deciding 
whether  to  participate  in  a  roll-up. 
information  that  will  provide  investors 
an  understanding  of  the  general 
magnitude  of  the  expected  tax  liabilities 
should  be  provided  in  the  disclosure 
document.*' 

C.  Conflicts  of  Interest  and  Fairness 

1.  Conflicts  of  Interest 

The  conflicts  of  interest  item  requires 
a  brief  description  of  the  general 
partner's  fiduciary  duties  to  investors  in 
each  partnership  and  any  potential 
material  conflict  of  interest  between  the 
general  partner  and  such  investors 
relating  to  the  roll-up  transaction.**  This 
item  also  requires  specific  information 
about  any  person  that  has  been  retained 
to  represent  the  interests  of  investors  in 
connection  with  the  roll-up.  If  no  such 
representative  has  been  retained,  that 
must  be  disclosed,  together  with  the 
general  partner's  reasons  for  not 
retaining  a  representative  and  the  risks 
to  limited  partners  arising  from  the 
absence  of  Separate  representation.*' 

As  adopted,  the  rules  do  not  include  a 
requirement  included  in  the  proposed 
rules  for  the  general  partner  to  state 
whether  or  not  it  reasonably  believed  it 
had  satisfied  its  fiduciary  duties  in 
connection  with  the  roll-up.  Upon 
consideration,  the  Commission  believes 
that  the  central  issue  is  the  fairness, 
both  procedural  and  substantive,  of  the 
transaction  for  investors.  The  new  rules 
require  the  sponsor's  belief  as  to  the 
fairness  of  the  transaction  to  investors, 
and  the  underlying  bases  for  such  belief 

2.  Background  of  Reasons  for  and 
Alternatives  to  the  Roll-up  Transaction 

The  new  rules  require  specific 
information  about  the  background  of  the 
roll-up  transaction,**  the  sponsor's 


"  Item  905. 

"  As  proposed.  Item  90S  was  included  as  Item 
904(b). 

"  Instruction  1  to  Item  905. 
"  Item  905(b). 
"Item  915(a). 
"  Item  915(b). 


* '  See  also  section  II.A.3.e  of  the  Interpretive 
Release  ("If  ■  roll-up  transaction  is  taxable  to  an 
investor,  risk  factor  treatment  should  be  afforded.") 

"  Item  909(a). 

*'  Item  809(b). 

V  Item  907(a). 
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reasons  for  proposing  the  transaction 
(including  its  reasons  for  proposing  the 
particular  structure  selected)  ♦•  and 
alternatives  to  the  roll-up  considered  by 
the  general  partner  or  available  to 
investors.**  With  the  exceptions  noted 
below,  these  requirements  have  been 
adopted  without  substantial  revision. 

To  assist  investors  in  considering 
whether  opportunities  other  than  the 
proposed  roll-up  might  be  available  or 
have  been  considered  and  rejected  by 
the  general  partner,  the  rules  require 
disclosure  of  any  discussions  between 
the  general  partner  and  its  affiliates  and 
third  parties  (or  any  of  their  advisors) 
concerning  specified  transactions 
involving  any  of  the  partnerships  or 
their  assets  within  the  previous  two 
years,  such  as  mergers,  consolidations 
or  acquisitions  involving  such 
partnerships.*^  This  disclosure 
requirement  is  based  on  a  similar 
requirement  in  Schedule  13E-3  *•  and  is 
to  be  interpreted  in  the  same  manner.*' 

The  rules  require  a  description  of  the 
alternatives  to  the  roll-up  considered  by 
the  general  partner  and  the  reasons  for 
the  general  partner's  rejection  of  each 
alternative.*"  In  addition,  the  possibility 
and  results  of  continuing  the 
partnerships  in  accordance  with  their 
business  plans  must  be  described  even 
if  the  general  partner  did  not  consider 
that  possibility.*'  This  disclosure  item 
also  requires  a  description  of  the 
potential  for,  and  results  of,  an  orderly 
liquidation  of  the  partnerships,  whether 
or  not  considered  by  the  general 
partner.** 

3.  Fairness 

The  new  rules  require  disclosure  of 
the  general  partner's  beliefs  concerning 
the  fairness  of  the  roll-up  transaction 
and  the  bases  for  such  beliefs.  This 
fairness  item  is  comparable  to  the 
fairness  item  in  Schedule  13E-3  for  going 
private  transactions  *'  and  will  be 
interpreted  in  a  similar  manner.  In 
addition,  the  fairness  item  for  roll-up 
transactions  has  been  supplemented  to 
address  concerns  specific  to  roll-ups, 
such  as  the  uncertainties  and  diH^ering 
effects  arising  from  combinations  of 


"  Item  908(a). 

**  Item  908(b). 

"  Item  907(a). 

*'  See  Item  3(b)  of  Schedule  13E-3. 

**  Item  907(aj  has  been  revised  consistent  with 
Item  3(b)  of  Schedule  13E-3  to  limit  its  applicability 
to  discussions  with  persons  (or  their 
representatives)  having  a  direct  interest  in  the 
matter  discussed,  such  as  persons  considering  any 
of  the  specified  transactions  involving  the 
partnerships. 

•0  Item  908(b)(1). 

*■  Item  g08{b)(2|. 

»» Item  90fl(b)(3). 

"  See  Item  6  of  Schedule  13B-3. 


; 


multiple  partnerships  and  the  change  in 
business  plan  resulting  from  going  from 
a  finite-life  partnership  to  a  reinvesting 
entity. 

The  new  disclosure  rules  require  the 
general  partner  to  state  whether  or  not  it 
reasonably  believes  the  roll-up  is  fair  or 
unfair  to  investors  in  each 
partnership.'*  This  statement  must 
address  the  fairness  of  all  possible 
combinations  of  partnerships  if  the  roll- 
up  may  be  completed  on  a  partial 
basis.**  A  fairness  statement  that  did 
not  apply  to  the  transaction  as  it  is 
eventually  completed  would  not  satisfy 
the  purposes  of  this  disclosure 
requirement.** 

In  order  to  insure  that  investors  have 
adequate  information  upon  which  to 
assess  the  merits  of  the  general  partner's 
fairness  determination,  the  rules  require 
a  discussion  of  matters,  both  procedural 
and  substantive,  considered  by  the 
general  partner  as  a  part  of  its  fairness 
analysis.*''  For  example,  the  rules 
require  a  discussion  of  the  weight  given 
to  the  form  and  amount  of,  and  the 
methods  used  to  determine,  the 
consideration  to  be  received  by 
investors  and  the  general  partner,  and 
the  compensation  to  be  paid  to  the 
sponsor  in  the  future.*'  This  discussion 
also  must  address  the  weight  given  to 
alternatives  to  the  roll-up  considered  by 
the  general  partner.*'  In  addition,  the 
rules  require  the  general  partner  to 
discuss  the  fairness  of  the  roll-up  in 
comparison  to  the  possible  alternatives 
of  continuing  the  partnerships  in 
accordance  with  their  original  business 
plans  or  liquidating  the  partnerships  in 
an  orderly  fashion,  even  if  those 
alternatives  were  not  considered  by  the 
general  partner.*"  The  disclosure  must 


**  Item  910(a).  | 

**  In  a  transaction  in  which  portions  of 
partnerships  may  be  included  (e.g..  if  a  percentage 
of  the  assets  of  a  partnership  equal  to  the 
percentage  of  investors  that  voted  to  approve  the 
transaction  will  become  assets  of  the  roll-up 
successor,  or  the  successor  will  own  a  percentage  of 
the  equity  securities  of  a  partnership  equal  to  the 
percentage  of  investors  in  the  partnership  that  voted 
to  approve  the  transaction),  the  fairness  statement 
must  address  the  fairness  of  any  combination  of 
partnerships  or  portions  of  partnerships.  Language 
has  l>een  added  lo  Item  910  lo  clarify  this  point. 

**  If  there  are  possible  combinations  of 
partnerships  that  would  result  in  a  different 
evaluation  by  the  general  partner  of  the  fairness  of 
the  transaction  to  the  investors  in  one  or  more 
entities  to  be  rolled-up.  that  combination  should  be 
specifically  identified  and  the  general  partners' 
evaluation  disclosed  along  with  the  basis  for  thai 
evaluation.  i 

»'  Item  910(b).  ' 

•*  Item  910  (Instruction  3), 

•»  Item  910(b)(1). 

•'Id. 


describe  any  material  diffen  n(.cs  among 
the  partnerships  relating  to  tht  fairness 
of  the  transaction.*' 

The  rules  do  not  mandate  specific 
valuation  methods  to  be  used  in 
connection  with  the  discussion  of  the 
fairness  of  the  roll-up  compared  to 
alternatives.  Valuation  methods  Ukcly 
will  be  determined  consistent  with  state 
law  fiduciary  duties.  However,  the  rules 
would  not  permit,  as  some  have 
attempted,  the  general  partner  to 
present  the  disclosure  in  a  manner  that 
would  lead  investors  to  discount  the 
information  as  totally  unrehable.  For 
example,  it  would  not  be  appropriate  for 
the  disclosure  to  set  forth  possible 
liquidation  values,  coupled  with 
disclosure  to  the  effect  that  such  values 
are  merely  theoretical  and  there  is  no 
reasonable  likelihood  that  such  values 
would  be  obtained  in  a  hquidation.** 

Finally,  the  rules  require  a  description 
of  the  weight  given  by  the  general 
partner  in  the  fairness  analysis  to  any 
reports,  opinions  or  appraisals  obtained 
from  third  parties,  together  with  a 
description  of  any  material  uncertainties 
known  to  the  general  partner  that  have 
affected  or  are  reasonably  likely  to 
affect  the  conclusions  in  such 
documents,*'  Where,  for  example,  the 
general  partner's  fairness  analysis  is 
based,  in  whole  or  part,  on  a  fairness 
opinion  that  does  not  address  the 
fairness  of  all  possible  combinations  of 
partnerships,  prominent  disclosure  of 
the  limited  scope  of  the  opinion  would 
be  required  to  enable  investors  to 
evaluate  whether  reliance  upon  such  an 
opinion  is  appropriate.  Similarly, 
disclosure  would  be  required  if  the 
general  partner  relied  upon  appraisals  in 
the  fairness  analysis  and  the  general 
partner  is  aware  that  events  subsequent 
to  the  date  of  the  appraisals  may  have 
affected  the  appraiser's  conclusions. 

4.  Reports,  Opinions  and  Appraisals 

a.  General  Requirements.  All  reports, 
opinions  and  appraisals  obtained  from 
outside  parties  that  are  materially 
related  to  the  roll-up  transaction  must 
be  identified  and  summarized  in  the 
disclosure  document.**  This  disclosure 


*<  Item  910(b)(2).  This  disclosure  would  discuss, 
for  example,  the  general  partner's  consideration  of 
the  financial  condition  of  the  partnerships  if  some, 
but  not  all,  of  the  partnerships  were  expenencing 
financial  difficulties. 

*'  The  liquidation  analysis  contemplated  would 
be  that  of  an  orderly  liquidation  pursuant  to  the 
terms  of  the  partnership  agreement  or  other 
organizational  document*. 

•'  Item  910(e). 

•*  Item  911.  This  Item  has  been  revised 
(consistent  with  the  comparable  requirement  In  Hen 
9  of  Schedule  13E-^)  lo  clarify  that  opinions  of 
counsel  are  not  required  to  be  described  pursuant  to 
this  Item. 


I 


57244         Federal  Register  /  Vol.  56.  No.  217  /  Friday,  November  6,  1991  /  Rules  and  Regulations 


item  calls  for  the  information  required 
under  the  comparable  item  in  Schedule 
13E-3."^  as  well  as  additional 
information  specifically  related  to  the 
concerns  associated  with  roll-up 
transactions. 

The  disclosure  document  must  state 
that  copies  of  the  reports,  opinions  and 
appraisals  described  in  the  disclosure 
document  will  be  provided  without 
charge  promptly  upon  written  request  of 
an  investor  or  his  representative.'*  In 
addition,  the  reports,  opinions  and 
appraisals  must  be  filed  with  the 
Commission  as  exhibits  to  the 
registration  statement.*^  With  the 
exception  of  the  revisions  to  the 
appraisal  disclosure  requirements 
discussed  below,  this  disclosure  item 
has  been  adopted  substantially  as 
proposed. 

b.  Disclosure  of  "Opinion  Shopping". 
To  provide  disclosure  of  opinion 
shopping  that  could  bear  on  the  weight 
an  investor  might  place  on  the  opinions 
disclosed,  the  rules  require  the  sponsor 
to  disclose  contacts  with  any  person 
concerning  a  fairness  opinion,  valuation 
or  report  on  the  roll-up  transaction,  if 
such  person's  opinion,  valuation  or 
report  is  not  filed  as  an  exhibit  to  the 
document."  Under  this  item,  the 
identity  of  the  firm,  the  nature  of  the 
contact,  any  actions  taken  by  the  firm, 
and  any  views  (preliminary  or  final) 
expressed  on  the  proposed  subject 
matter  of  the  opinion,  report  or  appraisal 
must  be  disclosed.  Disclosure  of  all 
contacts  is  required  pursuant  to  this 
item,  whether  formal  or  informal,  and 
regardless  of  whether  an  agreement  of 
retainer  was  reached  with  an  outside 
party. 

c.  Fairness  Opinions.  The  fairness 
opinion  disclosure  item  requires  the 
document  to  state  whether  the  fairness 
opinion  addresses  the  fairness  of  the 
roll-up  for  investors  in  each  partnership 
and  the  fairness  of  all  possible 
combinations  of  partnerships."*  If  all 


••  See  Item  9  of  Schedule  13E-3.  The  report, 
opinion  or  appraisal  does  no!  have  to  be  prepared 
for  purposes  of  rtie  roll-up  transaction  to  be 
discloseable.  The  fact  that  a  report  opinion  or 
appraisal  is  not  speciflcally  prepared  for  the 
transaction  is  not  dispositive  of  its  relevance  or 
materiality.  See  letter  to  Charles  L  Ephraim 
(available  Sept.  30.  1987).  See  also.  In  re  Meyers 
Parking  System.  Inc..  Exchange  Act  Release  No. 
26060  (Sept.  12. 1980). 

••  Item  911(a)(3). 

*'  Item  911(a)(4).  A  specific  provision  concerning 
the  exhibit  filing  requirement  has  been  adted  to  the 
rule  as  adopted  for  clarity. 

♦•Item  911(a)(5). 

••  Item  911(b).  If  the  roll-up  is  structured  so  that 
portions  of  partnerships  may  participate,  the 
disclosure  must  address  whether  the  fairness 
opinion  covers  all  possible  combinations  of 
partnerships  or  portions  of  partnerships.  l,anguage 


combinations  are  not  addressed,  the 
dociunent  must  identify  those 
combinations  that  are  addressed  and 
provide  information  about  the  bases  for 
the  selection.^"  In  addition,  if  all 
combinations  are  not  addressed, 
prominent  disclosure  is  required  to 
clearly  alert  investors  to  the  limited 
scope  of  the  fairness  opinion.  Where 
materially  limited,  great  care  must  be 
taken  in  the  disclosure  document  to 
insure  that  investors  are  not  misled  to 
believe  a  fairness  opinion  has  been 
obtained  with  respect  to  partial  roll-up 
combinations  not  actually  covered  by 
the  opinion.^' 

d.  Appraisals.  The  rules  as  proposed 
required  specific  detailed  information 
about  each  separate  appraisal. 
Commenters  questioned  whether  in  roll- 
ups  involving  numerous  separately 
appraised  assets,  the  disclosures 
required  under  the  proposed  rules  would 
be  too  voluminous  to  be  of  value  to  most 
investors  considering  the  roll-up.  In  light 
of  this  concern  and  given  the 
availability  (without  cost]  of  the 
appraisals  to  any  interested  investor 
upon  request,  the  appraisal  information 
item  has  been  revised.'*  As  adopted, 
the  item  requires  the  disclosure 
document  to  provide  basic  information 
about  the  appraisals  intended  to 
facilitate  an  investor's  understanding  of 
the  appraisal  process.  Specific  tabular 
information  about  the  appraisals  of 
significant  assets  is  requ^«d  in  an 
appendix  to  the  disclosure  document 

"The  basic  information  to  be  set  forth 
in  the  disclosure  document  is  to  include: 

*  A  description  of  the  purposes  for 
which  the  appraisals  were  obtained  and 
how  the  appraisals  were  used  in 
connection  with  the  roll-up; 

•  A  general  description  of  the  assets 
covered  by  the  appraisals  and 
disclosure  of  the  aggregate  appraised 
value  of  such  assets  (including  such 
value  net  of  associated  indebtedness), 
together  with  a  description  of  and 
valuation  of  assets  subject  to  any 
material  qualifications  by  the  appraiser 
and  a  summary  of  such  qualifications: 
and 


has  been  added  to  Item  911  as  adopted  to  clarify 
this  point 

'"'  item  911(b)(2).  This  requirement  has  been 
revised  from  the  proposed  requirement  to  provide 
that  the  combinations  that  have  been  addressed 
must  be  identified,  rather  than  the  combinations 
that  have  not  been  addressed. 

'>ltem911(bMZMiii). 

^  *  Item  911(c).  This  disclosure  item  does  nol 
require  roU-up  sponsors  to  obtam  appraisals  of 
asset*,  nor  does  it  require  any  appraisals  that  are 
obtained  to  be  prepared  in  accordance  with  any 
particular  standard*.  A*  with  fairness  opinioa*,  the 
rules  are  confined  to  requiring  information  about  the 
appraisals  intended  to  assist  investors  in 
understanding  the  appraisals. 


•  Disclosure  of  the  date  of  the 
apiM-aisals,  whether  and  in  what 
circumstances  the  appraisals  will  be 
updated  and  whether  any  events  have 
occurred  ot  conditions  have  changed 
since  the  date  of  the  appraisals  that  may 
have  caused  a  material  change  in  the 
value  of  the  assets.' ' 

The  appendix  to  the  disclosure 
document  must  include  specific 
information  about  the  appraisal  of  any 
property  or  asset  that  is  significant  ''*  to 
the  partnership  holding  such  property  or 
asseL  The  appraised  value  of  each  such 
asset  must  be  set  forth,  together  with 
specific  information  about  values  under 
different  valuation  approaches 
considered  by  the  appraiser  and 
assumptions  used  by  the  appraiser.'' 

5.  Roll-up  Expenses;  Dissenters'  Rights; 
Inspection  Rights 

The  new  rules  also  include  other 
specific  disclosure  requirements 
intended  to  elicit  information  relevant  to 
the  fairness  of  the  roll-up  and 
alternatives  available  to  investors. 
Specifically,  the  rules  require 
information  to  be  provided  about 
expenses  of  the  roll-up  '*  and  the 
sources  and  amount  of  funds  used  to 
finance  the  roll-up."  In  addition, 
information  must  be  provided  about  the 
availability  of  dissenters'  appraisal  or 
similar  rights,  investor  access  to 
partnership  books  and  records  or  the 
services  of  an  appraiser  (including 
whether  the  sponsor  will  pay  the 
expenses  of  the  appraiser)  and 
investors'  rights  tmder  Federal  and  state 
law  to  obtain  a  list  of  the  partnership's 
security  holders."  Each  of  these 
provisions  has  been  adopted 
substantially  as  proposed. 

D.  Combinations  of  Multiple  Entities 

1.  Individual  Partnership  Supplements 

When  two  or  more  entities  are 
proposed  to  be  included  in  a  roll-up 
transaction,  the  new  rules  require  the 
delivery  of  a  separate  prospectus 
supplement  to  investors  in  each  entity.'* 


'•Item911(c)(lH3)- 

''*  An  asset  would  t>e  "significant'*  if  it  represents 
more  than  10%  of  the  value  of  the  partnership's 
assets  or  if  10%  or  more  of  the  partnership'*  cash 
flow  or  net  income  was  derived  from  suclt  asset 
See  Item  Bll(c)(5). 

**  Item  911(c)(4). 

»•  Item  912(b). 

"  Item  912(al  and  (c). 

"Item  913. 

"  Item  902(a).  If  the  transaction  is  a  roll-up 
transaction  involving  more  than  one  entity.  ■ 
supplement  would  be  required  for  each  entity, 
whether  or  not  the  entity  is  a  "partnership"  a* 
defmed  in  Item  901(b)  (e.g..  if  the  roU-op  includes 
one  partnership  and  one  corporation,  a  supplemenl 
would  be  required  for  the  partnership  and  the 
corporation).  See  Instruction  to  Item  901. 
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The  purposes  of  the  separate 
supplement  are  twofold.  First,  the 
supplement,  rather  than  being  a 
summary  of  all  important  information 
about  the  roll-up  transaction,  is 
designed  to  highlight  for  investors  in 
each  partnership  the  risks,  effects  and 
fairness  of  the  roll-up  with  respect  to 
their  own  partnership.  It  is  often  difficult 
for  an  investor  to  comprehend  the  risks 
and  effects  applicable  to  him  or  her. 
when  all  of  the  effects  are  discussed 
together  in  one  disclosure  document. 
Therefore,  the  rule  requires  a  brief 
description  of  each  material  risk  and 
effect  and  a  statement  as  to  the  general 
partner's  views  of  the  fairness  of  the 
roll-up  transaction  for  investors  in  the 
partnership.  This  discussion  in  the 
supplement  will  highlight  the  disclosure 
relevant  to  a  particular  partnership  that 
is  contained  in  the  principal  disclosure 
document.  The  supplement  must  be 
written  in  direct,  plain  English,  and 
include  descriptive  headings  or  "bullet" 
lists,  followed  by  brief  discussions. 

Second,  the  supplement  will  provide 
additional  detail  bearing  on  the 
valuation  of  the  particular  partnership 
and  its  assets  in  the  roll-up  transaction. 
The  supplement  must  provide  detailed 
information  about:  (1)  The  valuation  of 
the  partnership  for  purposes  of  the 
allocation  of  the  successor's  securities  in 
the  roll-up;  and  (2)  the  compensation 
and  cash  distributions  received  by  the 
general  partner  and  its  affiliates  from 
the  partnership  during  the  previous 
three-year  period  and  most  recently 
completed  interim  period,  together  with 
a  comparison  of  those  amounts  to  the 
amounts  that  would  have  been  paid  if 
the  compensation  and  distribution 
arrangements  to  be  in  effect  after  the 
roll-up  had  been  in  effect  during  such 
periods.  This  detailed  information  is  not 
required  to  be  reiterated  in  the  principal 
disclosure  document.*" 

The  rules  have  been  revised  to  require 
the  supplement  to  include  information 
about  cash  distributions  made  to  limited 
partners  during  the  last  five  fiscal  years 
and  most  recently  completed  interim 
period.  Although  this  information  also 


*°  Thus,  the  valuation  and  allocation  information 
required  in  the  supplements  will  show  the  value  of 
each  significant  asset  owned  by  the  partnership, 
while  the  valuation  and  allocation  information 
included  in  the  principal  disclosure  document 
pursuant  to  Item  906  will  show  each  partnership's 
assets  on  an  aggregate  basis  by  type  of  asset  (e.g.. 
real  estate  assets  and  cash).  Similarly,  the 
management  compensation  and  distribution 
information  required  in  the  supplements  will  show 
the  amounts  paid  by  the  individual  partnership, 
while  the  management  compensation  and 
distribution  information  included  in  the  principal 
disclosure  document  pursuant  to  Item  90S(b)  will  be 
set  forth  on  an  aggregate  l>asis  for  all  of  the 
partnerships. 


will  be  set  forth  in  the  selected  financial 
information  concerning  each  partnership 
included  in  the  principal  disclosure 
document,  it  is  required  to  be  shown 
separately  in  the  supplements  in  light  of 
its  importance  to  an  evaluation  of  the 
fairness  of  the  roll-up  to  investors  in  a 
particular  partnership. 

The  sponsor  will  be  required  to  file  all 
supplements  with  the  Commission  and 
must  undertake  to  promptly  provide 
upon  written  request  (without  cost)  of  a 
limited  partner  (or  his  or  her 
representative),  a  copy  of  any 
supplement  with  respect  to  a  roll-up.*' 
Thus,  if,  for  example,  a  limited  partner 
has  an  interest  in  assessing  the  detailed 
valuation  of  other  partnerships,  that 
partner  may  request  the  supplements 
apphcable  to  other  partnerships 
participating  in  the  roll-up  transaction. 

Although  the  separate  supplement 
requirement  may  impose  additional 
costs  on  roll-up  sponsors,  the  benefits  to 
investors  considering  complex  roll-up 
transactions  warrant  the  additional 
expense.  However,  in  order  to  address 
commenter  concerns  about  the 
additional  costs,  the  rule  as  adop^ 
limits  the  information  required  about 
individual  assets  to  those  assets  that  are 
significant  to  the  partnership.**  In 
addition,  in  lieu  of  the  pro  forma 
statements  and  a  discussion  of  the 
statements  required  under  the  proposed 
rule,  the  rule  as  adopted  requires  the 
supplement  to  refer  the  reader  to  the  pro 
forma  financial  statements  included  in 
the  principal  disclosure  document.*' 
However,  in  order  to  insure  that 
investors  understand  the  financial 
impact  of  the  transaction,  the  brief 
discussion  of  the  risks  and  ejects  of  the 
transaction  included  in  the  supplement 
must  alert  the  investor  to  the  successor's 
possible  financial  condition  and  results 
of  operations  after  the  roll-up  if  such 
condition  or  results  may  be  significantly 
different  from  those  of  the 
partnership.** 

With  the  exception  of  the  revisions 
discussed  above,  the  supplement  rule 
has  been  adopted  substantially  as 
proposed.**  In  light  of  the  individual 


*'  Item  902(b)(1).  This  Item  has  been  revised  to 
require  a  statement  to  be  included  in  the 
supplement  informing  investors  of  the  existence  and 
availability  of  other  supplements. 

••  Item  902(b)(4)(i). 

•'  Item  902(b)(7). 

**  For  example,  if  the  partnership  has  been 
experiencing  positive  cash  flow  and  the  pro  forma 
statements  required  to  be  included  in  the  principal 
disclosure  document  reflect  that  the  successor 
would  have  experienced  a  negative  cash  flow  for 
the  comparable  period,  this  would  l>e  discussed  in 
the  risks  and  effects  portion  of  the  supplement. 

"  Other  nonsubstantive  or  clarifying  changes 
also  have  been  made.  For  example,  the  requirement 
included  in  proposed  Item  902(a)(4)  to  discuss 


partnership  valuation  and  compensation 
information  required  in  the  supplements, 
the  rule  has  not  been  revised  to  permit 
combined  supplements.  A  combined 
supplement  would  undermine  the 
effectiveness  of  the  supplement  in 
highlighting  the  partnership-specific 
information,  and  could  present  the  same 
complex  disclosure  problems  currently 
present  in  many  roll-up  documents. 

2.  Allocation  of  Roll-up  Consideration 

The  rules  require  the  principal 
disclosure  document  to  include  a 
detailed  description  of,  and  a  table 
showing,  the  method  used  to  allocate 
securities  and  other  consideration  in  the 
roll-up  transaction  to  each  of  the 
partnerships.**  Under  this  requirement 
the  value  assigned  to  each  significant 
category  of  assets  of  each  partnership 
would  be  presented.  For  example,  in  a 
roll-up  of  several  real  estate  programs, 
separate  columns  would  be  included  for 
real  estate  net  of  mortgage  debt,  cash 
and  cash  equivalents,  and  net  other 
assets.*'  In  addition,  detailed 
information  about  the  method  used  to 
allocate  securities  or  other 
consideration  to  the  general  partner  is 
required.**  The  requirements  of  this 
item  are  intended  to  clarify  the 
requirements  currently  set  forth  in 
Forms  S-4  and  F-4  to  describe  the  terms 
of  the  roll-up  transaction.**  This  item 


factors  that  may  cause  the  method  of  allocating 
securities  to  l>e  more  or  less  favorable  to  investor* 
in  the  partnership  has  been  deleted  since  such  ■ 
discussion  should  be  included  either  in  the  effect* 
or  the  fairness  discussions  otherwise  required  by 
Item  902.  In  addition,  the  requirement  to  discuss 
effects  of  the  transaction  in  proposed  Item  902(a)(1) 
has  been  revised  to  make  clear  that  the  discussion 
must  address  each  material  risk  and  effect  of  the 
transaction  for  investors  in  the  partnership. 
Language  has  been  added  to  the  requirement  to 
provide  detailed  information  concerning  how  the 
partnership  was  valued  (Item  902(b)(4))  to  clarify 
that  any  other  information  material  to  an 
understanding  of  the  valuation  must  be  set  forth. 

••  Item  906.  Although  the  item  specifies  certain 
matters  that  must  be  included  in  the  allocation 
table,  to  the  extent  that  other  or  additional  matters 
are  significant  to  the  allocation,  the  table  should 
include  such  matters.  Language  has  been  added  to 
the  rule  as  adopted  to  clarify  this  point. 

■'  This  information  is  intended  to  enable  ui 
investor  to  evaluate  the  fairness  of  how  his 
partnership  was  valued  for  purposes  of  the 
allocation  in  comparison  to  the  other  partnerships. 
The  table  required  pursuant  to  this  rule  would 
show,  for  example,  if  a  partnership  held  a 
substantial  amount  of  its  assets  in  cash  or  cash 
equivalents  and  other  partnerships  had  little  or  no 
cash. 

**  Item  90e(c).  Language  has  been  added  to  this 
item  to  clarify  that  the  consideration  paid  by  the 
general  partner  for  interests  that  will  be  exchanged 
in  the  roll-up  must  be  set  forth.  For  example,  if  the 
general  partner  will  be  allocated  securities  for  its 
general  partner  interest,  the  amount  paid  for  the 
general  partner  interest  would  be  stated. 

**  See  Item  4  of  Part  I.A  of  Form  S-4  and  Form 
F-4. 
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has  been  adopted  substantially  as 
proposed. 

3.  Flnandal  faiformation 

Specific  pro  fonna  and  selected 
financial  information  is  required  under 
the  rules.*<>  The  item  requiring  such 
infomiation  has  been  adopted  without 
substantial  revision. 

The  new  rules  require  the  inclusion  of 
pro  forma  financial  statements  based  on 
(at  least)  the  following  two  assumptions: 

(1)  Participation  by  all  partnerships,  and 

(2)  participation  by  those  partnerships 
that  on  a  combined  basis  have  the 
lowest  combined  net  cash  provided  by 
operating  activities  for  the  last  fiscal 
year  of  the  partnerships,  provided  such 
participation  satisfies  all  conditions  to 
completing  the  roU-up."  The  purpose  of 
this  requirement  is  to  provide  a  means 
for  investors  to  evaluate  the  possible 
financial  condition  of  the  successor  if 
such  a  combination  were  to  occur.*' 
The  pro  forma  financial  information  rule 
also  requires  the  inclusion  of  pro  forma 
statements  of  cash  How."^ 

The  selected  financial  data  required 
by  the  new  rules  with  respect  to  each 
partnership  expands  the  current 
selected  financial  information 
requirements.**  For  example. 


*"  tiem  914.  A  clarifying  amendment  also  hai 
been  added  to  Article  11  of  RegulalioD  S-X  to  refer 
to  the  pro  forma  finaadal  atatenenl  requirementa 
included  m  Item  914. 

•'  Mem  SI 4(b).  In  the  event  that  the  sponsor 
believet  that  pro  forma  financial  statements  based 
on  other  assumptions  should  be  imploded,  this 
would  be  permitted  provided  the  assumptions  are 
reasonable  under  the  circumstances  and  described 
in  an  underslanddble  manner.  In  addition,  if  the 
roll-up  transaction  is  structured  to  permit 
participation  by  portions  of  partnerships, 
consideration  should  be  given  to  the  effect  of  such 
participation  in  preparing  the  pro  fonna  finaocial 
statements  reflecting  a  partial  roll-up.  See 
Iiutruction  2  to  Item  in4. 

*'  Pro  fonna  financial  statements  based  on  the 
minimum  participation  standard  set  by  the  general 
partner  do  not  fulfill  this  requirement  since 
minimum  participation  may  include  partnershipa 
that  although  holdmg  less  assets  than  other 
partnerships,  are  experiencing  more  fa^■orable 
operating  results  than  other  partnerships.  In 
additioa  minimum  participation  is  often  defitwd  by 
the  general  partner  as  a  percentage  of  the  assets 
held  by  all  of  the  partnerships  (e.g.,  50%  of  the  total 
exchange  value),  and  may  not  be  achieved  through 
any  possible  combination  of  partnerships.  Pro  forma 
statements  based  upon  a  combination  that  actually 
may  occur  in  tlie  roll-up  should  be  more  meaningful 
for  investors. 

"  Consistent  with  Article  11  of  Regulation  S-X. 
Item  914(c)  has  bet:n  revised  to  delete  the 
requirement  to  include  pro  forma  balance  sheet  data 
for  the  moat  recently  completed  fiscal  year  in  the 
event  that  suck  pro  forma  information  is  provided 
as  of  a  more  recent  interim  period. 

*"  See  Item  3(d)  of  Part  LA  of  Fonn  S-4  and  Form 
F-4. 


information  is  required  about  cash  held 
by  the  partnerships,  total  assets  at  both 
book  value  and  at  the  value  assigned  for 
purposes  of  the  roU-np,  net  cash 
provided  by  operating  activities  and 
distributions.** 

4.  Background  of  the  Partnerships 

The  rules  require  roll-up  disclosure 
documents  to  include  basic  information 
about  the  background  of  the 
partnerships  proposed  to  be  included  in 
the  roll-up  transaction.**  This 
requirement,  which  has  been  adopted 
substantially  as  proposed,  is  intended  to 
address  the  concern  that  investors 
considering  a  multiple  partnership  roll- 
up  may  have  little  or  no  previous 
knowledge  about  all  of  the  partnerships 
that  are  proposed  to  be  combined  with 
their  own.  The  information  required 
includes  (for  each  partnership)  the 
investment  objectivefs),  the  amount  of 
capital  raised  from  unaffiliated 
investors,  the  extent  to  which  funds 
have  been  invested  as  planned,  and  the 
extent  to  which  the  partnership  has 
achieved  its  investment  objective(s). 
This  information  may  be  presented  on  a 
combined  basis  provided  each 
partnership  covered  in  the  combined 
presentation  is  clearly  identified  and  the 
information  is  presented  in  a  clear  and 
understandable  manner.*'  However, 
separate  disclosure  is  required  with 
respect  to  recent  or  likely  materially 
adverse  financial  developments 
involving  the  partnerships  or  the  general 
partner  and  the  effect  the  roU-up 
transaction  will  have  on  such 
developments.** 

Upon  further  consideration  of  the 
information  required  under  the  current 
rules,  the  profwsed  requirement  to 
provide  summary  information 
concerning  partnership  properties  and 
other  assets  has  not  been  adopted.** 


*'  Rnisions  to  the  language  of  some  of  the  line 
item  requirements  in  item  914  have  beea  included  in 
the  rules  as  adopted  to  clarify  the  disclosure 
requirements.  For  example,  assets  at  appraised 
value  has  been  changed  to  read  "assets  at  the  value 
assigned  for  purposes  of  the  roll-up."  lo  addition, 
language  has  been  added  to  make  clear  that  other 
selected  rmaodal  information  may  be  included  if 
appropriate  for  the  particular  type  of  business,  such 
as  estimated  present  value  of  future  net  revenues 
from  proved  reserves  in  the  case  of  an  oil  and  gaa 
partnership. 

••  Item  907  (b)  and  (c). 

"  For  example,  infotmattoo  about  investment 
objectives  could  be  preaeoted  oo  a  combined  basia 
for  groups  of  partnerships  that  had  substantially  the 
same  investment  obiective(s). 

**  Such  adverse  davelopramts  woold  induda,  for 
example,  defaults  on  mortgage  debt  property 
foreclosures  and  deferral  of  payment  of  debt  service 
or  other  material  financial  commitments. 

**  Proposed  Item  914. 


Under  the  current  reqoirements. 
information  about  the  assets  of  each 
entity  proposed  lo  be  included  in  a  roU- 
up  must  be  included  in  the  registration 
statement,  either  directly  or  through 
incorporation  by  reference  to  filings 
made  with  the  Commission."^  This 
information  is  substantially  the  same  as 
that  which  would  be  provided  to 
investors  if  the  partnership  proposed  to 
be  included  in  the  roll-op  registered  its 
securities  for  sale,  and  generally 
includes  the  information  specified  in  the 
proposed  summary  information  rule. 
Consequently,  additional  information  is 
not  necessary.  However,  in  the  event 
that  a  roll-up  transaction  includes 
numerous  partnerships,  care  should  be 
taken  to  insure  that  the  information 
provided  about  partnership  assets  is 
presented  in  a  manner  that  is  clear  and 
understandable  for  investors. 

E.  Solicitation  Period 

As  discussed  in  the  Proposing 
Release,  investors  and  many  in 
Congress  have  expressed  concerns  that 
investors  have  had  insufficient  time  to 
read  and  understand  the  complex 
disclosure  contained  in  roU-up 
documents  and  arrive  at  an  informed 
decision  regarding  proposed  roll-up 
transactions.  Therefore,  subject  to  the 
exception  described  below  for  shorter 
maxinnmi  periods  imder  state  law,  the 
rules  establish  a  minimum  solicitation 
period  of  60-calendar  days  prior  to  a 
limited  partners'  meeting  at  which  a  roll- 
up  transaction  will  be  submitted  to  a 
vote  or  60  calendar  days  prior  to  the 
earliest  date  on  which  partnership 
action  could  be  taken  by  consent"" 
Similarly,  if  the  roll-up  transaction  is  an 
exchange  offer  subject  to  the  Williams 
Act,  a  minimum  60-calendar  day  offering 
period  is  imposed.'"'  If,  however,  luider 
applicable  state  law,  the  maximimi 
period  permitted  for  giving  notice  is  less 
than  60  calendar  days,  the  state  law 
maximum  notice  period  will  apply.  The 
rules  establishing  the  minimum  period 
have  been  adopted  substantially  as 
proposed."*'  Where  the  state  law  does 


'<><>  See  Part  I.C  of  Form  S-4  and  Part  LC  of  Form 

'0'  See  General  Insttuctioa  \2  to  Form  S-4: 
General  Instroction  C.2  to  Form  F-4:  lUtles  14a-e(m) 
and  14o-2(c). 

«<»»  Rule  14e-l(a). 

'••  One  commenler  questioned  the  authority  of 
the  Commission  under  section  14(a)  of  the  Exchange 
Act  to  adopt  a  minimum  solicitation  period,  arguing 
that  the  time  periods  within  which  an  investor  vole 
may  t>e  taken  is  a  matter  of  state  law.  To  the 
contrary,  the  Cotnmission's  authority  aider  Section 
14(a),  as  well  as  other  provisions  of  the  Securities 
Act  and  the  Exchange  Act  [e.g.,  section  19(b)  of  the 
Securities  Act  (15  U.S.C  77s(a))  and  sections  13(e). 
14(a),  14(c).  14(e)  and  Z3(a)  of  the  Exchange  Act  (15 
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not  preclude  a  60-day  solicitation 
period,  the  eO-day  requirement  will 
apply,  notwithstanding  any  provision  in 
the  partnership  agreement  to  the 
contrary. 

V.  Cost-Benefit  Aanalysis 

In  the  Proposing  Release,  the 
Commission  requested  commenters  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  amending 
the  disclosure  requirements.  No 
commenters  specifically  responded  to 
this  request,  however,  three  commenters 
expressed  concern  that  the  costs  of 
these  transactions  to  sponsors  and  to 
the  Commission  staff  would  be 
significant 

The  Commission  believes  that  while 
some  additional  costs  to  registrants  will 
result  from  the  adoption  of  subpart  900 
of  Regulation  S-K  and  the  other 
revisions  being  made,  such  costs  will  be 
outweighed  by  the  benefits  resulting 
from  the  amended  disclosure 
requirements  which  enhance  the  ability 
of  securityholders  to  analyze  limited 
partnership  roll-up  transactions.  Subpart 
900  of  Regulation  S-K  and  the  other 
revisions  have  been  formulated  against 
the  template  of  evolving  state 
partnership  law  and  will  not  subject 
additional  persons  to  filing 
requirements. 

VI.  Final  Regulatory  Flexibility  Analysis 

A  Final  Regulatory  Flexibility 
Analysis  in  accordance  with  5  U.S.C. 
604  has  been  prepared  regarding  the 
new  rules  described  in  this  release. 
Members  of  the  public  who  wish  to 
obtain  a  copy  of  the  Final  Regulatory 
Analysis  should  contact  Michael  L 
Hermsen.  Special  Coimsel  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Mail  Stop  7-6,  Washington, 
DC  20549  (202)  272-2573.  The  summary 
of  the  Initial  Regulatory  Flexibility 
Analysis  appears  at  56  FR  28971 
(Securities  Act  Release  No.  6899). 


U.SC.  78m(e).  78n(a).  78n(c).  78n(e) and  78w(a)). 
does  encompass  the  rule  adopted  today,  and  the 
Commission  has  exercised  its  authority  to  establish 
minimum  solicitation  and  offering  periods  under  the 
Securities  Act  and  the  Exchange  Act  in  various 
other  contexts.  For  example,  the  business 
combination  registration  statement  forms.  Form  S-4 
and  Form  F-4.  require  that  a  combined  proxy 
statement/prospectus  be  mailed  to  securityholders 
at  least  20  business  days  before  a  meeting  if 
information  concerning  the  registrant  or  the 
companies  to  be  acquired  is  incorporated  by 
reference  Into  the  disclosure  document  See 
Instruction  A.2  to  Form  S-4:  Instruction  A.2  to  Form 
F-4.  Other  minimum  periods  include  the  20-buslness 
day  offering  period  applicable  to  tender  offers  under 
Rule  14e-l(a).  the  20-calendar  day  solicitation 
period  for  going-private  transactions  under  Rule 
13e-3(r).  and  the  20  calendar^lay  period  applicable 
to  the  dissemination  of  information  statemeols  in 
connection  with  meetings  for  which  proxies  will  not 
be  solicited  under  Rule  14o-2(b). 


Vn.  Effactivs  Date 

The  disclosure  and  other  requirements 
relating  to  roll-up  transactions  are 
effective  on  October  30, 1991,  in 
accordance  with  the  Administrative 
Procedures  Act,  which  allows  for 
effectiveness  in  less  than  30  days  after 
publication,  inter  alia,  "as  provided  by 
the  agency  for  good  cause  found  and 
published  with  the  rule."  5  U.S.C. 
553(d)(3).  It  is  necessary  for  the 
disclosure  and  other  requirements 
relating  to  roll-up  transactions  to 
become  effective  immediately  in  order 
to  address  effectively  and 
comprehensively  the  serious  investor 
protection  concerns  described  in  this 
release  regarding  roll-up  transactions. 
Based  on  the  Commission's  experience 
in  reviewing  documents  of  this  type,  and 
review  of  pending  documents,  it  appears 
that  investors  could  be  deprived  of  the 
protections  provided  by  the  new  rules, 
although  receiving  disclosure  documents 
a  significant  period  of  time  after 
adoption  of  the  requirements.  Immediate 
effectiveness  will  prevent  delays  in 
applicability  of  the  requirements, 
prevent  circumvention  of  the 
requirements  and  assure  that  all 
investors  who  are  asked  to  participate 
in  roll-up  transactions  from  the  time  the 
rules  are  adopted  receive  comparable 
and  concise  disclosure. 

Vm.  statutory  Basis 

The  amendment  to  Regulation  S-X  is 
being  adopted  pursuant  to  Sections  6, 7, 
8, 10, 19  and  Schedule  A  of  the 
Securities  Act  of  1933,  as  amended  (15 
U.S.C.  77f,  77g.  77h.  77),  778.  77aa); 
Sections  12. 13, 14, 15  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  781,  78m,  78n,  78o, 
78w):  and  Sections  5, 14  and  20  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  (15  U.S.C.  79e,  79n. 
79t). 

The  amendments  to  Regulation  S-K 
and  Forms  S-4  and  F-4  are  being 
adopted  pursuant  to  sections  6,  7,  8, 10 
and  19  of  the  Securities  Act  of  1933,  as 
amended  (15  U.S.C.  77f.  77g,  77h,  77j, 
77s). 

The  amendments  to  Rule  14a-6,  Rule 
14c-2  and  Rule  14e-l  are  being  adopted 
pursuant  to  sections  14(a),  14(c),  14(e) 
and  23(a)  of  the  Securities  Exchange  Act 
of  1934,  as  amended  (15  U.S.C.  78n(8), 
78n(c),  78n(e),  78w(a)). 

List  of  Subjects  b  17  CFR  Parts  210, 229, 
239  and  240 

Accounting.  Reporting  and 
recordkeeping  requirements,  Securities. 


IX.  Text  of  Amendments 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  210-FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS.  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934.  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935.  INVESTMENT 
COMPANY  ACT  OF  1940.  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h,  77j,  778. 
77aa(25).  77aa(26),  781.  78ra.  78n.  78o,  78w(a), 
79e(a]  (b).  79n.  79t.  80a-8,  80a-20.  80a-29, 
80a-30. 80a-37.  unless  otherwise  noted. 

9210.11-01    [Amsndad] 

2.  By  amending  S  210.11-01  to 

redesignate  paragraphs  (a)(6)  and  {a)(7) 
as  paragraphs  (a)(7)  and  (a)(8]  and  to 
add  new  paragraph  (a)(6)  to  read  as 
follows: 

(a)  *  •  • 

(6)  Pro  forma  financial  information 
required  by  S  229.914  is  required  to  be 
provided  in  connection  with  a  roU-up 
transaction  as  defined  in  9  229.901(c). 


PART  229-STANDARD 
INSTRUCTIONS  FOR  FIUNG  FORMS 
UNDER  THE  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT  OF 
1934  AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f,  77g,  77h,  77j, 
77k.  77s,  77aa(25),  77aa(26),  77ddd.  TTeee. 
77ggg,  77hhh,  77jjj,  77nnn.  7788S,  781.  78in.  78n, 
780,  78w.  80a-a.  eOa-29.  806-30  80a-37.  80b- 
11,  unless  otherwise  noted. 

4.  By  amending  part  229  to  add  a  new 
subpart  229.900,  to  read  as  follows: 

Sutipart  229.M0-RoH-Up  Transactions 

229.001     (Item  901)  Dennitions. 

229.902  (Item  902)  Individual  partnership 
supplements. 

229.903  (Item  903]  Summary. 

229.904  (Item  904)  Risk  factors  and  other 
considerations. 

229.905  (Item  905)  Comparative  information. 
229.908    (Item  906)  Allocation  of  roll-up 

consideration. 

229.907  (Hem  907)  Background  of  the  roll-up 
Uansaction. 

229.908  (Item  908]  Reasons  for  and 
alternatives  to  the  roll-up  transaction. 

229.909  (Item  909)  Conflicts  of  interest. 
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S«h:. 

229.910  (Item  910)  Fairness  of  (he 
transaction. 

229.911  (Item  911)  Reports,  opinions  and 
appraisals. 

229.912  (Item  912)  Source  and  amount  of 
funds  and  transactional  expenses. 

229.913  (Item  913)  Other  provisions  of  the 
transactioir. 

229.914  (Item  914)  Pro  forma  Tmancial 
statements;  selected  rmancial  data. 

229.915  (Item  915)  Federal  income  tax 
consequences. 

Subpart  229.900— Roll-Up 
Transactions 

S  229.90 1    (Item  90 1 )  Definitions. 

For  the  purposes  of  this  subpart 
229.900: 

(a)  General  partner  means  the  person 
or  persons  responsible  under  state  law 
for  managing  or  directing  the 
management  of  the  business  and  affairs 
of  a  partnership  that  is  the  subject  of  a 
roll-up  transaction  including,  but  not 
limited  to,  the  general  partner(s).  board 
of  directors,  board  of  trustees,  or  other 
person(s)  having  a  fiduciary  duty  to  such 
partnership. 

(b)(1)  Partnership  means  any: 

(i)  Finite-life  limited  partnership;  or 

(ii)  Other  finite-life  entity. 

(2)(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  Item  (S  229.901(b)(2)(ii)). 
a  limited  partnership  or  other  entity  is 
"finite-life"  if: 

(A)  It  operates  as  a  conduit  vehicle  for 
investors  to  participate  in  the  ownership 
of  assets  for  a  limited  period  of  time; 
and 

(B)  It  has  as  a  policy  or  purpose 
distributing  to  investors  proceeds  from 
the  sale,  financing  or  refinancing  of 
assets  or  cash  from  operations,  rather 
than  reinvesting  such  proceeds  or  cash 
in  the  business  (whether  for  the  term  of 
the  entity  or  after  an  initial  period  of 
time  following  commencement  of 
operations). 

(ii)  A  real  estate  investment  trust  as 
defined  in  I.R.C.  section  856  is  not  finite- 
Jife  solely  because  of  the  distribution  to 
investors  of  net  income  as  provided  by 
the  I.R.C.  if  its  policies  or  purposes  do 
not  include  the  distribution  to  investors 
of  proceeds  from  the  sale,  financing  or 
refinancing  of  assets,  rather  than  the 
reinvestment  of  such  proceeds  in  the 
business. 

(3)  Partnership  does  not  include  any 
entity  registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et 
seq.)  or  any  Business  Development 
Company  as  defined  in  section  2(a)(48) 
of  that  Act  (15  U.S.C.  80a-2(a)(48)). 

(c)(1)  Except  as  provided  in 
paragraph  (c)(2)  of  this  Item  (S  229.901). 
roll-up  transaction,  means  any 
transaction  or  series  of  transactions  that 


directly  or  indirectly,  through  acquisition 
or  otherwise,  involves  the  combination 
or  reorganization  of  one  or  more 
partnerships  and  either: 

(i)  The  offer  or  sale  of  securities  by  a 
successor  entity,  whether  newly  formed 
or  previously  existing,  to  one  or  more 
limited  partners  of  the  partnerships  to 
be  combined  or  reorganized:  or 

(ii)  The  acquisition  of  the  successor 
entity's  securities  by  the  partnerships 
being  combined  or  reorganized. 

(2)  The  Commission,  upon  written 
request  or  upon  its  own  motion,  may 
exempt  any  transaction  from  the 
definition  of  rollup  transaction  if  it  finds 
such  action  to  be  in  the  public  interest 
and  consistent  with  the  protection  of 
investors. 

(d)  Sponsor  means  the  person 
proposing  the  roll-up  transaction. 

(e)  Successor  means  the  surviving 
entity  after  completion  of  the  roll-up 
transaction  or  the  entity  whose 
securities  are  being  offered  or  sold  to,  or 
acquired  by,  limited  partners  of  the 
partnerships  or  the  limited  partnerships 
to  be  combined  or  reorganized. 

Instruction  to  Item  901.  If  a  transaction  is  a 
roll-up  transaction  as  defined  in  Item  901(c) 
of  this  subpart  ({  229.901(c)).  the 
requirements  of  this  subpart  apply  to  each 
entity  proposed  to  be  included  in  the  roll-up 
transaction,  whether  or  not  the  entity  is  a 
"partnership"  as  defined  in  Item  901(b)  of  this 
subpart  ({  229.901(b)). 

§  229.902    (Item  902)  Individual  partnership 
supplefnents. 

(a)  If  two  or  more  entities  are 
proposed  to  be  included  in  the  roll-up 
transaction,  provide  the  information 
specified  in  this  Item  (S  229.902)  in  a 
separate  supplement  to  the  disclosure 
document  for  each  entity. 

(b)  The  separate  supplement  required 
by  paragraph  (a)  of  this  Item  (§  229.902) 
shall  be  filed  as  part  of  the  registration 
statement,  shall  be  delivered  with  the 
prospectus  to  investors  in  the 
partnership  covered  thereby,  and  shall 
include: 

(1)  A  statement  in  the  forepart  of  the 
supplement  to  the  effect  that: 

(i)  Supplements  have  been  prepared 
for  each  partnership; 

(ii)  The  effects  of  the  roll-up 
transaction  may  be  different  for 
investors  in  the  various  partnerships; 
and 

(iii)  Upon  receipt  of  a  written  request 
by  an  investor  or  his  representative  who 
has  been  so  designated  in  writing,  a 
copy  of  any  supplement  will  be 
transmitted  promptly,  without  charge, 
by  the  general  partner  or  sponsor. 

This  statement  must  include  the  name 
and  address  of  the  person  to  whom 
investors  should  make  their  request. 


(2)  A  brief  description  of  each 
material  risk  and  effect  of  the  roll-up 
transaction,  including,  but  not  limited  to, 
federal  income  tax  consequences,  for 
investors  in  the  partnership,  with 
appropriate  cross  references  to  the 
discussions  of  the  risks,  effects  and  tax 
consequences  of  the  roll-up  transaction 
required  in  the  principal  disclosure 
document  pursuant  to  Items  904  and  915 
of  this  subpart  (§  229.904  and  §  229.915). 
Such  discussion  shall  address  the  effect 
of  the  roll-up  transaction  on  the 
partnership's  financial  condition  and 
results  of  operations. 

(3)  A  statement  concerning  whether 
the  general  partner  reasonably  believes 
that  the  roll-up  transaction  is  fair  or 
unfair  to  investors  in  the  partnership, 
together  with  a  brief  discussion  of  the 
bases  for  such  belief,  with  appropriate 
cross  references  to  the  discussion  of  the 
fairness  of  the  roll-up  transaction 
required  in  the  principal  disclosure 
document  pursuant  to  Item  910  of  this 
subpart  (§  229.910).  If  there  are  material 
differences  between  the  fairness 
analysis  for  the  partnership  and  for  the 
other  partnerships,  such  differences 
shall  be  described  briefly  in  the 
supplement. 

(4)  A  brief,  narrative  description  of  the 
method  of  calculating  the  value  of  the 
partnership  and  allocating  interests  in 
the  successor  to  the  partnership,  and  a 
table  showing  such  calculation  and 
allocation.  Such  table  shall  include  the 
following  information  (or  other 
information  of  a  comparable  character  ' 
necessary  to  a  thorough  understanding 
of  the  calculation  and  allocation): 

(i)  The  appraised  value  of  each 
separately  appraised  significant  asset 
(as  defined  in  Item  911(c)(5)  of  this 
subpart  (5  229.911(c)(5))  held  by  the 
partnership,  or,  if  appraisals  have  not 
been  obtained  for  each  significant  asset, 
the  value  assigned  for  purposes  of  the 
valuation  of  the  partnership  to  each 
significant  asset  for  which  an  appraisal 
has  not  been  obtained; 

(ii)  The  dollar  amount  of  any 
mortgages  or  other  similar  liabilities  to 
which  each  of  such  assets  is  subject; 

(iii)  Cash  and  cash  equivalent  assets 
held  by  the  partnership; 

(iv)  Other  assets  held  by  the 
partnership; 

(v)  Other  liabilities  of  the  partnership; 

(vi)  The  value  assigned  to  the 
partnership; 

(vii)  The  value  assigned  to  the 
partnership  per  interest  held  by 
investors  in  the  partnership  (on  an 
equivalent  interest  basis,  such  as  per 
$1,000  original  investment); 

(viii)  The  aggregate  number  of 
interests  in  the  successor  to  be  allocated 
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to  the  partnership  and  the  percentage  of 
the  total  interests  of  the  successor 

(ix)  The  number  of  interests  in  the 
successor  to  be  allocated  to  investors  in 
the  partnership  for  each  interest  held  by 
Auch  investors  (on  an  equivalent  interest 
basis,  such  as  per  $1,000  original 
investment);  and 

(x)  The  value  assigned  to  the  general 
p>>rtner's  interest  in  the  partnership,  and 
the  number  of  interests  in  the  successor 
or  other  consideration  to  be  allocated  in 
thp  roll-up  transaction  to  the  general 
partner  for  such  general  partnership 
interest  or  otherwise  as  compensation  or 
reimbursement  for  claims  against  or 
interests  in  the  partnership,  such  as 
foregone  fees,  unearned  fees  and  for 
fees  to  be  earned  on  the  sale  or 
refinancing  of  an  asset. 

(5)  The  amounts  of  compensation 
paid,  and  cash  distributions  made,  to  the 
general  partner  and  its  affiliates  by  the 
partnership  for  the  last  three  fiscal  years 
and  the  most  recently  completed  interim 
period  and  the  amounts  that  would  have 
been  paid  if  the  compensation  and 
distributions  structure  to  be  in  effect 
after  the  roll-up  transaction  had  been  in 
effect  during  such  period.  If  any 
proposed  change(8)  in  the  business  or 
operations  of  the  successor  after  the 
roU-up  transaction  would  change 
materially  the  compensation  and 
distributions  that  would  have  been  paid 
by  the  successor  (e.g.,  if  properties  will 
be  sold  or  purchased  after  the  roll-up 
transaction  and  no  properties  were  sold 
or  purchased  during  the  period  covered 
by  the  table),  describe  such  changes  and 
the  effects  thereof  on  the  compensation 
and  distributions  to  be  paid  by  the 
successor. 

(6)  Cash  distributions  made  to 
investors  during  each  of  the  last  five 
fiscal  years  and  most  recently 
completed  interim  period,  identifying 
any  such  distributions  which  represent  a 
return  of  capital. 

(7)  An  appropriate  cross  reference  to 
selected  financial  information 
concerning  thcT  partnership  and  the  pro 
forma  financial  statements  included  in 
the  principal  disclosure  document  in 
response  to  Item  914(b)(2)  of  this 
subpart  (§  229.914(b)(2)). 

§229.903    (Itwn  903)  SumnuMry. 

(a)  Provide  in  the  forepart  of  the 
disclosure  document  a  clear,  concise 
and  comprehensible  summary  of  the 
roll-up  transaction. 

(b)  The  summary  required  by 
paragraph  (a)  of  this  Item  (9  229.903) 
shall  include  a  summary  description  of 
each  of  the  following  items,  as  well  as 
any  other  material  terms  or 
consequences  of  the  roll-up  transaction 


necessary  to  an  understanding  of  such 
transaction: 

(1)  Each  material  risk  and  effect  on 
investors,  including,  but  not  limited  to: 

(i)  Changes  in  the  business  plan, 
voting  rights,  cash  distribution  policies, 
form  of  ownership  interest  or 
management  compensation; 

(ii)  The  general  partner's  conflicts  of 
interest  in  connection  with  the  roll-up 
transaction  and  in  connection  with  the 
successor's  future  operations;  and 

(iii)  The  likelihood  that  securities 
received  by  investors  in  the  roll-up 
transaction  will  trade  at  prices 
substantially  below  the  value  assigned 
to  such  securities  in  the  roll-up 
transaction  and/or  the  value  of  the 
successor's  assets; 

(2)  The  material  terms  of  the  roll-up 
transaction,  including  the  valuation 
method  used  to  allocate  securities  in  the 
successor  to  investors  in  the 
partnerships: 

(3)  Whether  the  general  partner 
reasonably  believes  that  the  roll-up 
transaction  is  fair  or  unfair  to  investors 
in  each  partnership,  including  a  brief 
discussion  of  the  bases  for  such  belief; 

(4)  Any  opinion  from  an  outside  party 
concerning  the  fairness  of  the  roll-up 
transaction,  including  whether  the 
opinion  addresses  the -fairness  of  all 
possible  combinations  of  partnerships  or 
portions  of  partnerships,  and  contacts 
with  any  outside  party  concerning 
fairness  opinions,  valuations  or  reports 
in  connection  with  the  roll-up 
transaction  required  to  be  disclosed 
pursuant  to  Item  911(a)(5)  of  this  subpart 
(§  229.911(a)(5)): 

(5)  The  background  of  and  reasons  for 
the  roll-up  transaction,  as  well  as 
alternatives  to  the  roll-up  transaction 
described  in  response  to  Item  908(b)  of 
this  subpart  (§  229.908(b)): 

(6)  Rights  of  investors  to  exercise 
dissenters'  or  appraisal  rights  or  similar 
rights  and  to  obtain  a  list  of  investors  in 
the  partnership  in  which  the  investor 
holds  an  interest:  and 

(7)  If  any  affiliates  of  the  general 
partner  or  the  sponsor  may  participate 
in  the  business  of  the  successor  or 
receive  compensation  from  the 
successor,  an  organizational  chart 
showing  the  relationships  between  the 
general  partner,  the  sponsor  and  their 
affiliates. 

Instruction  to  Item  903.  The  description  of 
the  material  risks  and  effects  of  the  roll-up 
transaction  required  by  paragraph  (b)(1)  of 
this  Item  (i  229.903]  must  be  presented 
prominently  in  the  forepart  of  the  summary. 

S229J04    (Item  MM)  RM(  factors  and 
ouiei  coneiQeraiions, 

(a)  Immediately  following  the 
summary  required  by  Item  903  of  this 


subpart  (J  229.903),  describe  in 
reasonable  detail  each  material  risk  and 
effect  of  the  roll-up  transaction  on 
investors  in  each  partnership,  including, 
but  not  limited  to: 

(1)  The  potential  risks,  adverse  effects 
and  benefits  of  the  roll-up  transaction 
for  investors  and  for  the  general  partner, 
including  those  which  result  from  each 
matter  described  in  response  to  Item  905 
of  this  subpart  (9  229.905],  with 
appropriate  cross  references  to  the 
comparative  information  required  by 
Item  905; 

(2)  The  material  risks  arising  from  an 
investment  in  the  successor;  and 

(3)  The  likelihood  that  securities  of  the 
successor  received  by  investors  in  the  ■ 
roll-up  transaction  will  trade  in  the 
securities  markets  at  a  price 
substantially  below  the  value  assigned 
to  such  securities  in  the  roll-up 
transaction  and/or  the  value  of  the 
assets  of  the  successor,  and  the  effects 
on  investors  of  such  a  trading  market 
discount. 

(b)  Quantify  each  risk  or  effect  to  the 
extent  practicable. 

(c)  State  whether  any  of  such  risks  or 
effects  may  be  different  for  investors  in 
any  partnership  and,  if  so,  identify  such 
partnership(s)  and  describe  such 
difference(s). 

Instruction  to  Item  904.  The  requirement  to 
quantify  the  effects  of  the  roll-up  transaction 
shall  include,  but  not  l>e  limited  to: 

(i)  If  cost  savings  resulting  from  combined 
administration  of  the  partnerships  is 
identified  as  a  potential  benefit  of  the  roU-up 
transaction,  the  amount  of  cost  savings  and  a 
comparison  of  such  amount  to  the  costs  of  the 
roll-up  transaction:  and 

(ii)  If  there  may  be  a  material  conflict  of 
interest  of  the  sponsor  or  general  partner 
arising  from  its  receipt  of  payments  or  other 
consideration  as  a  result  of  the  roll-up 
transactioa  the  amount  of  such  payments 
and  other  consideration  to  be  obtained  in  the 
roU-up  transaction  and  a  comparison  of  such 
amounts  to  the  amounts  to  which  the  sponsor 
or  general  partner  would  l>e  entitled  without 
the  roll-up  transaction. 

(229.905    (Item  90S)  comparsthfa 
Infofmallufv 

(a)(1)  Describe  the  voting  and  other 
rights  of  investors  in  the  successor 
under  the  successor's  governing 
instruments  and  under  applicable  law. 
Compare  such  rights  to  the  voting  and 
other  rights  of  investors  in  each 
partnership  subject  to  the  transaction 
under  the  partnerships'  governing 
instruments  and  under  applicable  law. 
Describe  the  effects  of  the  change(8)'in 
such  rights, 

(2)  Describe  the  duties  owed  by  the 
general  partner  of  the  successor  to 
investors  in  the  successor  under  the 
successor's  governing  instruments  and 


57250         Federal  Register  /  Vol.  56,  No.  217  /  Friday,  November  8,  1991  /  Rules  and  Regulations 


under  applicable  law.  Compare  such 
duties  to  the  duties  owed  by  the  general 
partner  of  each  partnership  to  investors 
in  the  partnership  under  the 
partnership's  governing  instruments  and 
under  applicable  law.  Describe  the 
effects  of  the  change(s]  in  such  duties. 

{b)(l)  Describe  each  item  of 
compensation  {including  reimbursement 
of  expenses)  payable  by  the  successor 
after  the  roll-up  transaction  to  the 
general  partner  and  its  affiliates  or  to 
any  afTiliate  of  the  successor.  Compare 
such  compensation  to  the  compensation 
currently  payable  to  the  general  partner 
and  its  affiliates  by  each  partnership. 
Describe  the  effects  of  the  change(s)  in 
compensation  arrangements. 

(2)  Describe  each  instance  in  which 
cash  or  other  distributions  may  be  made 
by  the  successor  to  the  general  partner 
and  its  affiliates  or  to  any  affiliate  of  the 
successor.  Compare  such  distributions 
to  the  distributions  currently  paid  or 
payable  to  the  general  partner  and  its 
affiliates  by  each  partnership.  Describe 
the  effects  of  the  change(s)  in 
distribution  arrangements.  If 
distributions  similar  to  those  currently 
paid  or  payable  by  any  partnership  to 
the  general  partner  or  its  affiliates  will 
not  be  made  by  the  successor,  state 
whether  or  not  other  compensation 
arrangements  with  the  successor 
described  in  response  to  paragraph 
(b)(1)  of  this  Item  (§  229.905)  (e.g., 
incentive  fees  payable  upon  sale  of  a 
property)  will,  in  effect,  replace  such 
distributions. 

(3)  Provide  a  table  demonstrating  the 
changes  in  such  compensation  and 
distributions  setting  forth  among  other 
things: 

(i)  The  actual  amounts  of 
compensation  and  distributions, 
separately  identified,  paid  by  the 
partnerships  on  a  combined  basis  to  the 
general  partner  and  its  affiliates  for  the 
partnerships'  last  three  fiscal  years  and 
most  recently  ended  interim  periods; 
and 

(ii)  The  amounts  of  compensation  and 
distributions  that  would  have  been  paid 
if  the  compensation  and  distributions 
structure  to  be  in  effect  after  the  roll-up 
transaction  had  been  in  effect  during 
such  period. 

(4)  If  any  proposed  change(s)  in  the 
business  or  operations  of  the  successor 
after  the  roll-up  transaction  would 
change  materially  the  compensation  and 
distributions  that  would  have  been  paid 
by  the  successor  from  that  shown  in  the 
table  provided  in  response  to  paragraph 
(b)(3)(ii)  of  this  Item  (5  229.905)  (e.g.,  if 
properties  will  be  sold  or  purchased 
after  the  roll-up  transaction  and  no 
properties  were  sold  or  purchased 
during  the  period  covered  by  the  table), 


describe  such  changes  and  the  effects 
thereof  on  the  compensation  and 
distributions  to  be  paid  by  the 
successor. 

(5)  Describe  the  material  conflicts  that 
may  arise  between  the  interests  of  the 
sponsor  or  general  partner  and  the 
interests  of  investors  in  the  successor  as 
a  result  of  the  compensation  and 
distribution  arrangements  described  in 
response  to  paragraphs  (b)(1)  and  (2)  of 
this  Item  (§  229.905)  and  describe  any 
steps  that  will  be  taken  to  resolve  any 
such  conflicts. 

(c)  Describe  any  provisions  in  the 
governing  instruments  of  the  successor 
and  any  policies  of  the  general  partner 
of  the  successor  relating  to  distributions 
to  investors  of  cash  from  operations, 
proceeds  from  the  sale,  financing  or 
refinancing  of  assess,  and  any  other 
distributions.  Compare  such  provisions 
and  policies  to  those  of  each  of  the 
partnerships.  Describe  the  effects  of  any 
change(s)  in  such  provisions  or  policies. 

(d)(1)  Describe  each  material 
investment  policy  of  the  successor, 
including,  without  limitation,  policies 
with  respect  to  borrowings  by  the 
successor.  Compare  such  investment 
policies  to  the  investment  policies  of 
each  of  the  partnerships.  Describe  the 
effects  of  any  change(8)  in  such  policies. 

(2)  Describe  any  plans  of  the  general 
partner,  sponsor  or  of  any  person  who 
will  be  an  af^iiate  of  the  successor  with 
respect  to: 

(i)  A  sale  of  any  material  assets  of  the 
partnerships; 

(ii)  A  purchase  of  any  material  assets; 
and 

(iii)  Borrowings. 

(3)(i)  State  whether  or  not  specific 
assets  have  been  identified  for  sale, 
financing,  refinancing  or  purchase 
following  the  roll-up  transaction. 

(ii)  If  specific  assets  have  been  so 
identified,  describe  the  assets  and  the 
proposed  transaction. 

(e)  Describe  any  other  similar  terms  or 
policies  of  the  successor  that  are 
material  to  an  investment  in  the 
successor.  Compare  any  such  terms  or 
policies  to  those  of  each  of  the 
partnerships.  Describe  the  effects  of  any 
change(s]  in  any  such  terms  or  policies. 

Instructions  to  Item  905.  (1)  The 
information  provided  in  response  to  this  Item 
(§  229.905)  should  be  illustrated  in  tables  or 
other  readily  understandable  formats,  which 
should  be  included  together  with  the 
disclosures  required  by  this  Item. 

(2)  The  information  required  by  this  Item 
(§  229.905]  shall  be  set  forth  in  appropriate 
separate  sections  of  the  principal  disclosure 
document. 


$  229.906    (Item  906)  Allocation  of  roll-up 
consideration. 

(a)  Describe  in  reasonable  detail  the 
method  used  to  allocate  interests  in  the 
successor  to  investors  in  the 
partnerships  and  the  reasons  why  such 
method  was  used. 

(b)  Provide  a  table  showing  the 
calculation  of  the  valuation  of  each 
partnership  and  the  allocation  of 
interests  in  the  successor  to  investors. 
Such  table  shall  include  for  each 
partnership  the  following  information 
(or  other  information  of  a  comparable 
character  necessary  to  an  understanding 
of  the  calculation  and  allocation): 

(1)  The  value  assigned  to  each 
significant  category  of  assets  of  the 
partnership  and  the  total  value  assigned 
to  the  partnership; 

(2)  The  total  value  assigned  to  all 
partnerships; 

(3)  The  aggregate  amount  of  interests 
in  the  successor  to  be  allocated  to  each 
partnership  and  the  percentage  of  the 
total  amount  of  all  such  interests 
represented  thereby;  and 

(4)  The  amount  of  interests  of  the 
successor  to  be  issued  to  investors  per 
interest  held  in  each  partnership  (on  an 
equivalent  interest  basis,  such  as  per 
$1,000  invested). 

(c)  If  interests  in  the  successor  will  be 
allocated  to  the  general  partner  in 
exchange  for  its  general  partner  interest 
or  otherwise  or  if  the  general  partner 
will  receive  other  consideration  in 
connection  with  the  roll-up  transaction: 

(1)  Describe  in  reasonable  detail  the 
method  used  to  allocate  interests  in  the 
successor  to  the  general  partner  or  to 
determine  the  amount  of  consideration 
payable  to  the  general  partner  and  the 
reasons  such  method(s]  was  used;  and 

(2)  Identify  the  consideration  paid  by 
the  general  partner  for  interests  in  the 
partnerships  that  will  be  exchanged  in 
the  roll-up  transaction. 

§  229.9C7    (Item  907)  Background  of  ttie 
roll-up  transaction. 

(a)(1)  Furnish  a  summary  of  the 
background  of  the  transaction.  Such 
summary  shall  include,  but  not  be 
limited  to,  a  description  of  any  contacts, 
negotiations  or  transactions  concerning 
any  of  the  following  matters: 

(i)  A  merger,  consolidation,  or 
combination  of  any  of  the  partnerships; 

(ii)  An  acquisition  of  any  of  the 
partnerships  or  a  material  amount  of 
any  of  their  assets; 

(iii)  A  tender  offer  for  or  other 
acquisition  of  securities  of  any  class 
issued  by  any  of  the  partnerships;  or 

(iv)  A  change  in  control  of  any  of  the 
partnerships. 


Federal  Regigtw  /  Vol.  56.  No.  217  /  Friday.  November  8.  1991  /  Rules  and  RegulaHons         57251 


(2)  The  summary  required  by 
paragraph  (a)(1)  of  this  Item  shall: 

(i)  Cover  the  period  beginning  with 
each  partnership's  second  full  Hscal 
year  preceding  the  date  of  the  filing  of 
the  roll-up  transaction; 

(ii)  Include  contacts,  negotiations  or 
transactions  between  the  general 
partner  or  its  affiliates  and  any  person 
who  would  have  a  direct  interest  in  the 
matters  listed  in  paragraph  (a)(l)(i)-(iv) 
of  this  Item;  and 

(iii)  Identify  the  person  who  initiated 
such  contacts,  negotiations  or 
transactions. 

(b)  Briefly  describe  the  background  of 
each  partnership,  including,  but  not 
limited  to: 

(1)  The  amount  of  capital  raised  from 
investors,  the  extent  to  which  net 
proceeds  from  the  original  offering  of 
interests  have  been  invested,  the  extent 
to  which  funds  have  been  invested  as 
planned  and  the  amount  not  yet 
invested;  and 

(2)  The  partnership's  investment 
objectives  and  the  extent  to  which  the 
partnership  has  achieved  its  investment 
objectives. 

(c)  Discuss  whether  the  general 
partner  (including  any  affiliated  person 
materially  dependent  on  the  general 
partner's  compensation  arrangement 
with  the  partnership)  or  any  partnership 
has  experienced  since  the 
commencement  of  the  most  recently 
completed  fiscal  year  or  is  likely  to 
experience  any  material  adverse 
financial  developments.  If  so,  describe 
such  developments  and  the  effect  of  the 
transaction  on  such  matters. 

§229.908    (Item  908)  Reasons  for  and 
alternatives  to  ttie  roll-up  tranaactlon. 

(a)  Describe  the  rea8on(8)  for  the  roll- 
up  transaction. 

(b)(1)  If  the  general  partner  or  sponsor 
considered  alternatives  to  the  roll-up 
transaction  being  proposed,  describe 
such  altemative(s)  and  state  the 
reason(8)  for  their  rejection. 

(2)  Whether  or  not  described  in 
response  to  paragraph  (b)(1)  of  this  Item 
(S  229.908),  describe  in  reasonable  detail 
the  pdtential  alternative  of  continuation 
of  the  partnerships  in  accordance  with 
their  existing  business  plans,  including 
the  effects  of  such  continuation  and  the 
material  risks  and  benefits  that  likely 
would  arise  in  connection  therewith, 
and,  if  applicable,  the  general  partner's 
reasons  for  not  considering  such 
alternative. 

(3)  Whether  or  not  described  in 
response  to  paragraph  (b)(1)  of  this  Item 
(S  229.908),  describe  in  reasonable  detail 
the  potential  alternative  of  liquidation  of 
the  partnerships,  the  procedures 
required  to  accomplish  liquidation,  the 


effects  of  liquidation,  the  material  risks 
and  benefits  that  likely  would  arise  in 
connection  with  liquidation,  and,  if 
applicable,  the  general  partner's  reasons 
for  not  considering  such  alternative. 

(c)  State  the  reasons  for  the  structure 
of  the  roll-up  transaction  and  for 
undertaking  such  transaction  at  this 
time. 

(d)  State  whether  the  general  partner 
initiated  the  roll-up  transaction  and,  if 
not,  whether  the  general  partner 
participated  in  the  structuring  of  the 
transaction. 

(e)  State  whether  the  general  partner 
recommends  the  roll-up  transaction  and 
briefly  describe  the  reasons  for  such 
recommendation. 

S  229.909    (Item  909)  ConfNcta  of  intereet 

(a)  Briefly  describe  the  general 
partner's  flduciary  duties  to  each 
partnership  subject  to  the  roll-up 
transaction  and  each  actual  or  potential 
material  conflict  of  interest  between  the 
general  partner  and  the  investors 
relating  to  the  roll-up  transaction. 

(b)(1)  State  whether  or  not  the  general 
partner  has  retained  an  unaffiliated 
representative  to  act  on  behalf  of 
investors  for  purposes  of  negotiating  the 
terms  of  the  roll-up  transaction.  If  no 
such  representative  has  been  retained, 
describe  the  reasons  therefor  and  the 
risks  arising  from  the  absence  of 
separate  representation. 

(2)  If  an  unaffiliated  representative 
has  been  retained  to  represent  investors: 

(i)  Identify  such  unaffiliated 
representative; 

(ii)  Briefly  describe  the 
representative's  qualifications,  including 
a  brief  description  of  any  other 
transaction  similar  to  the  roll-up 
transaction  in  which  the  represeiUative 
has  served  in  a  similar  capacit^^v^hin 
the  past  five  years;  f'^"~v) 

(iii)  Describe  the  method  of  selection 
of  such  representative,  including  a 
statement  as  to  whether  or  not  any 
investors  were  consulted  in  the  selection 
of  the  representative  and,  if  so,  the 
names  of  such  investors; 

(iv)  Describe  the  scope  and  terms  of 
the  engagement  of  the  representative, 
including,  but  not  limited  to,  what  party 
will  be  responsible  for  paying  the 
representative's  fees  and  whether  such 
fees  are  contingent  upon  the  outcome  of 
the  roll-up  transaction; 

(v)  Describe  any  material  relationship 
between  the  representative  or  its 
affiliates  and: 

(A)  The  general  partner,  sponsor,  any 
afniiate  of  the  general  partner  or 
sponson  or 

(B)  Any  other  person  having  a 
material  interest  in  the  roll-up 
transaction. 


which  existed  during  the  past  two  years 
or  is  mutually  understood  to  be 
contemplated  and  any  compensation 
received  or  to  be  received  as  a  result  of 
such  relationship; 

(vi)  Describe  in  reasonable  detail  the 
actions  taken  by  the  representative  on 
behalf  of  investors;  and 

(vii)  Describe  the  fiduciary  duties  or 
other  legal  obligations  of  the 
representative  to  investors  in  each  of 
the  partnerships. 

§229.910    (Item  910)  Faimeea  Of  ttte 
transaction. 

(a)  State  whether  the  general  partner 
reasonably  believes  that  the  roll-up 
transaction  is  fair  or  unfair  to  investors 
and  the  reasons  for  such  belief  Such 
discussion  must  address  the  fairness  of 
the  roll-up  transaction  to  investors  in 
each  of  the  partnerships  and  as  a  whole. 
If  the  roll-up  transaction  may  be 
completed  with  a  combination  of 
partnerships  consisting  of  less  than  all 
partnerships,  or  with  portions  of 
partnerships,  the  belief  stated  must 
address  each  possible  combination. 

(b)  Discuss  in  reasonable  detail  the 
material  factors  upon  which  the  belief 
stated  in  paragraph  (a)  of  this  Item 

(§  229.910]  is  based  and,  to  the  extent 
practicable,  the  weight  assigned  to  each 
such  factor.  Such  discussion  should 
include  an  analysis  of  the  extent,  if  any, 
to  which  such  belief  is  based  on  the 
factors  set  forth  in  Instructions  (2)  and 
(3)  to  this  Item  ({  229.910),  paragraph 
(b)(1)  of  Item  909  of  this  subpart 
(S  229.909(b)(1)]  and  Item  911  of  this 
subpart  (S  229.911).  This  discussion  also 
must: 

(1)  Compare  the  value  of  the 
consideration  to  be  received  in  the  roll- 
up  transaction  to  the  value  of  the 
consideration  that  would  be  received 
pursuant  to  each  of  the  alternatives 
discussed  in  response  to  Item  908(b)  of 
this  subpart  ($  22g.g08(b));  and 

(2)  Describe  any  material  differences 
among  the  partnerships  (e.g..  different 
types  of  assets  or  different  investment 
objectives)  relating  to  the  fairness  of  the 
transaction. 

(c)  If  any  offer  of  the  type  described  in 
Instruction  (2)(viii)  to  this  Item 

(§  229.910]  has  been  received,  describe 
such  offer  and  state  the  rea8on(s)  for  its 
rejection. 

(d)  Describe  any  factors  known  to  the 
general  partner  that  may  affect 
materially  the  value  of  the  consideration 
to  be  received  by  investors  in  the  roII-up 
transaction,  the  values  assigned  to  the 
partnerships  for  purposes  of  the 
comparisons  to  alternatives  required  by 
paragraph  (b)  of  this  Item  (§  229.910) 
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aod  the  {airness  of  the  transaction  to 
investors. 

(e)  State  whether  the  general  partner's 
statements  in  lesponse  to  paragraphs  (a) 
and  (b)  of  this  Item  (§  229.910)  are 
based,  in  whole  or  in  part,  on  any  report, 
opinion  or  appraisal  described  in 
response  to  Item  911  of  this  subpart 
(§  229.911).  If  so,  describe  any  matenal 
uncertainties  known  to  the  general 
partner  that  relate  to  the  conclusions  m 
any  such  report,  opinion  or  appraisal 
including,  but  not  limited  to. 
developments  or  trends  that  have 
affected  or  are  reasonably  likely  to 
affect  materially  such  conclusions. 

InstnicUons  to  Item  910.  (1)  A  stxtenient 
(hat  the  general  partner  hat  no  reasonable 
beKef  as  to  the  fairness  of  the  roil-up 
transacttoR  to  iirveators  wflf  not  be 
coostdetcd  sufficient  disclosure  in  response 
to  paragraph  (a)  of  this  Item  (}  229310(81). 

(2)  The  factors  which  are  important  a 
determining  the  fairness  of  a  roU-up 
transaction  to  investori,  and  the  weight  if 
any,  which  shovld  be  given  to  them  in  a 
particular  context  will  vary.  Normally  such 
factors  will  inchide.  amiong  others,  those 
referred  to  in  paragraph  (b)(1)  of  tfeni  909 
(5  22aa»(bKl))  and  whether  the 
consideration  offered  to  imrestocs  constitntes 
fair  value  in  relation  to: 

(i)  Current  market  prices,  if  any; 

(ii)  Historic  market  prices,  if  any. 

(iii)  Net  book  vahie; 

(ir)  Going  concern  value: 

(v)  Liquidation  vahic: 

(vi)  Purchases  of  limited  partnenthip 
interests  bjr  the  general  partner  or  spoiMoror 
their  aHihates  since  the  commencement  at 
the  partnership's  second  full  fiscal  year 
preceding  the  date  of  filmg  ol  the  disclosure 
document  for  ttie  roll-up  tiansaelioik: 

(vii)  Any  report,  opinion,  or  appraisal 
described  in  Item  911  of  this  subpart 
(5  229.911):  and 

(viii)  Offers  of  which  the  genenl  partner  or 
sponsor  is  aware  made  during  the  precediag 
eighteen  mOTiths  for  a  merger,  consolkdationk 
or  combination  of  any  of  the  partnerships:  an 
acquisition  of  any  of  tite  partnerships  or  a 
material  amount  of  their  assets;  a  tender  offer 
for  or  other  acquisition  of  securities  of  any 
class  issued  by  any  of  the  partnershipr  or  a 
change  in  control  of  any  of  the  partnersliipB. 

(3)  The  (hscussion  concerning  fatmesa 
shoald  specifically  address  material  temM  of 
the  transaction  including  whether  the 
consideration  offered  to  investors  constitutes 
fair  value  in  relation  to: 

(i)  The  form  and  amonnt  of  consideratini 
to  be  received  by  investors  and  the  sponsor 
in  the  rolt-«p  transaction: 

lit)  The  miethods  used  to  determine  such 
consideration:  and 

(iii)  The  compensation  to  be  paid  to  the 
sponsor  in  the  future. 

(4)  Conclusory  statements,  such  as  "The 
roll-up  transaction  is  fair  to  investors  in 
relation  to  net  book  valae.  going  concern 
value,  liqaidation  valoe  and  fature  prospects 
of  the  partnership."  will  not  be  considered 
sufficicot  dasclosure  in  response  to  para^apb 
(b)  of  this  Item  (i  229.910(b)). 


(^  Ceasi deration  sImhiIiI  be  given  to 
presenting  the  comparative  numerical  data  as 
to  the  value  of  the  consideration  being 
received  by  investors,  liquidation  value  and 
other  values  in  ■  tabular  fonnat  Financial 
and  other  information  concerning  the 
partnerships  shooki  be  ptrepared  based  upon 
the  most  recent  available  infomation,  such 
as,  in  the  caae  of  finaacial  infomsatioa  the 
periods  covered  by  interim  selected  fmaadal 
infennation  indoded  m  the  prospectus  in 
accordance  with  Item  914  of  this  subpart 
(S  229.914). 

S229.t1f    (It«m»t1)  Reports,  Opinion*  and 
appraisal*. 

(a)(l  J  All  material  reports,  opinions  or 
appraisals.  State  whether  or  not  tha 
genera!  partner  or  sponsor  has  received 
any  report,  opinion  (other  than  an 
opinion  of  counsel)  or  appraisal  from  an 
outside  party  which  is  materially  related 
to  the  roU-up  transaction  including,  but 
not  limited  to,  any  such  report  opinion 
or  appraisal  relating  to  the  consideratioo 
or  the  fairness  of  the  consideration  to  be 
offered  to  investors  in  connection  witk 
the  roll-up  transaction  or  the  fairness  of 
such  transaction  to  the  general  partner 
or  investors. 

(2)  With  respect  to  any  report,  opinion 
oi  appraisal  described  in  paragraph 
(a)(1)  of  this  Item  [\  229.911}; 

(i)  Identify  such  oatside  party; 

(ii]  Briefly  describe  the  qual^catiooa 
of  such  outside  party; 

(iii)  Describe  the  method  of  selection 
of  such  outside  party; 

(iv]  Describe  any  material  relationship 
between: 

(A)  The  outside  party  or  its  affiliates; 
and 

(B)  The  general  partner,  spoosor.  the 
successor  or  any  of  their  affiliates, 
which  existed  during  the  pest  two  ym 
or  is  nitttuaUy  understood  to  be 
contemfdated  and  any  compensation 
received  or  to  be  received  as  a  result  of 
such  relationship!; 

(v)  If  such  report,  opinioo  or  appraisal 
relates  to  the  fairness  of  the 
consideration,  state  whether  the  general 
partner,  sponsor  or  affiliate  determined 
the  amount  of  consideration  to  be  peid 
or  whether  the  outside  party 
recommended  the  amount  of 
consideration  to  be  paid. 

(vi)  Furnish  a  summary  concerning 
such  report  opinion  or  appraisal  which 
shall  include,  but  not  he  limited  to,  the 
procedures  followed;  the  findings  and 
recoBuneiKlatiocs;  the  bases  for  and 
methods  of  arriving  at  scch  findings  and 
recommendations;  instructions  received 
from  the  general  partner,  sponsor  or  its 
affiliates;  and  any  limitation  imposed  by 
the  general  partner,  sponsor  or  affiliate 
on  the  scope  of  the  investigation. 

(3)  Furnish  a  statement  to  the  eSecl 
that  upon  written  request  by  an  investor 


or  his  repreaeBtative  who  has  been  so 
designated  in  writing,  a  oapf  ot  any 
such  report  optnioa  or  appraisal  shall 
be  tramsBiitted  promptly,  without  charge, 
by  the  general  partner  or  sponsor.  The 
statement  also  must  iivclode  the  name 
and  adfhess  of  the  person  to  whom 
investors  or  their  representatives  shooM 
make  their  reqaest. 

[4]  AIJ  reports,  ophilons  or  appraisals 
referred  to  in  paragraph  (a)(1)  of  this 
Item  (S  229.911]  shall  be  filed  as  exhfbfts 
to  the  registration  statement. 

(5)(i)  Describe  any  contacts  in 
connection  with  the  roll-up  transaction 
between  the  sponsor  or  the  general 
partner  and  any  outside  party  with 
respect  to  the  preparation  by  such  party 
of  an  opinion  concerning  the  fairness  of 
the  roll-up  transaction,  a  valuation  of  a 
partnership  or  its  assets,  or  any  other 
report  with  respect  to  the  roH-up 
transaction.  No  description  is  required, 
however,  of  contacts  with  respect  to 
reports,  opinions  or  appraisals  filed  as 
exhibits  pursuant  to  para^aph  (a)(4]  of 
this  Item  (S  229.911]. 

(ii]  The  description  of  contacts  with 
any  outside  party  required  by  paragraph 
(a}(5)(i)  of  this  Item  (S  229.911)  shall 
include  the  following: 

(A)  The  identity  ol  each,  such  partjr; 

(B)  The  nature  erf  the  contact; 

(C)  The  actions  taken  by  sach  party; 
(D>  Any  views,  preliminary  or  fmat, 

expressed  on  the  proposed  tviiject 
matter  of  the  report,  opinion  or 
appraisal;  and 

(E)  Any  reasons  sach  party  did  not 
provide  a  report  opmon  or  appraisal. 

(b)  Fairness  opinions.  If  any  r^wrt 
opinion  or  appraisal  relates  to  the 
fairness  of  the  roll-up  transaction  to 
investors  in  the  partnerships,  state 
whether  or  not  tlxe  report  opinion  or 
appraisal  addresses  the  fairness  of: 

(1)  The  roU'up  transaction  as  a  whole 
and  to  investors  in  each  partnership; 

(2)  All  possible  combinatiooa  of 
partnerships  kt  the  rollup  transaction 
(including  portions  of  partnerships  if  the 
transaction  is  structured  to  permit 
portions  of  partnerships  to  participate). 
If  a))  possil^  combinatiorts  are  not 
addressed: 

())  Identify  the  combinations  that  are 
addressed; 

(ii)  Identify  tlie  per8on(s)  that 
determmed  which  combine  tiona  would 
be  addressed  and  state  the  reasons  for 
the  selection  of  the  combinations;  and 

(iii)  State  that  rf  the  roll-up  trairsaction 
is  completed  with  a  combination  of 
partnerships  not  addressed,  no  report 
opinion  or  appraisal  concern mg  the 
fairness  of  the  roB-op  transaction  will 
have  been  obtained. 
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(c)  Appraisals.  If  the  report,  opinion  or 
appraisal  consists  of  an  appraisal  of  the 
assets  of  the  partnerships; 

(1)  Describe  the  purpose(s)  for  which 
the  appraisals  were  obtained  and  their 
use  in  connection  with  the  roll-up 
transaction; 

(2)  Describe  which  assets  are  covered 
by  the  appraisals  and  state  the 
aggregate  appraised  value  of  the  assets 
covered  by  the  appraisals  (including 
such  value  net  of  associated 
indebtedness).  Provide  a  description  of, 
and  valuation  of,  any  assets  subject  to 
any  material  qualifications  by  the 
appraiser  and  a  summary  of  such 
qualifications; 

(3)  Identify  the  date  as  of  which  the 
appraisals  were  prepared.  State  whether 
and  in  what  circumstances  the 
appraisals  will  be  updated.  State 
whether  any  events  have  occurred  or 
conditions  have  changed  since  the  date 
of  the  appraisals  that  may  have  caused 

a  material  change  in  the  value  of  the 
assets; 

(4)  Include  as  an  appendix  to  the 
prospectus  one  or  more  tables  setting 
forth  the  following  information: 

(i)  The  appraised  value  of  any 
separately  appraised  asset  that  is 
significant  to  the  partnership  holding 
such  asset; 

(ii)  If  the  appraiser  considered 
different  valuation  approaches  in 
preparing  the  appraisals  of  the  assets 
identified  in  response  to  paragraph 
(c)(4)(i)  of  this  Item  (§  229.911(c)(4)(i)), 
the  value  of  each  such  asset  under  each 
valuation  approach  considered  by  the 
appraiser,  identifying  the  valuation 
approach  used  by  the  appraiser  in 
determining  the  appraised  value  and  the 
reason  such  approach  was  chosen;  and 

(iii)  All  material  assumptions  used  by 
the  appraiser  in  appraising  the  assets 
identified  in  response  to  paragraph 
(c)(4)(i)  of  this  Item  (§  229.911(c){4)(i)], 
and,  if  the  appraiser  used  different 
assumptions  for  any  of  such  assets,  the 
reasons  the  different  assumptions  were 
chosen. 

(5)  For  purposes  of  this  Item  and  Item 
902  of  this  subpart  (§  229.902),  an  asset 
is  "significant"  to  a  partnersliip  if  it 
represents  more  than  10%  of  the  value  of 
tRe  partnership's  assets  as  of  the  end  of 
the  most  recently-completed  fiscal  year 
or  recently-completed  interim  period  or 
if  10%  or  more  of  the  partnership's  cash 
flow  or  net  income  for  the  most  recently- 
completed  fiscal  year  or  most  recently- 
completed  subsequent  interim  period 
was  derived  from  such  asset. 

Instructions  to  Item  911.  (1)  The  reports, 
opinions  and  appraisals  required  to  be 
identified  in  response  to  paragraph  (a)  of  this 
Item  (S  229.911)  include  any  reports,  opinions 
and  appraisals  which  materially  relate  to  the 


roll-up  transaction  whether  or  not  relied 
upon,  such  as  reports  or  opinions  regarding 
alternatives  to  the  roll-up  transaction 
whether  or  not  the  alternatives  were  rejected. 

(2)  The  information  called  for  by  paragraph 
(a)(2)  of  this  Item  (S  229.911)  should  be  given 
with  respect  to  the  firm  which  provides  the 
report,  opinion  or  appraisal  rather  than  the 
employees  of  such  firm  who  prepared  it. 

(3)  With  respect  to  appraisals,  a  summary 
prepared  by  the  appraisers  should  not  be 
included  in  lieu  of  the  description  of  the 
appraisals  required  by  paragraph  (c)  of  this 
Item  (S  229.911).  A  clear  and  concise 
summary  description  of  the  appraisals  is 
required. 

§  229.912    (Item  912)  Source  and  amount 
of  funds  and  transactional  expen*** 

(a)  State  the  source  and  total  amount 
of  funds  or  other  consideration  to  be 
used  in  the  roll-up  transaction. 

(b)(1)  Furnish  a  reasonably  itemized 
statement  of  all  expenses  incurred  or 
estimated  to  be  incurred  in  connection 
with  the  roll-up  transaction  including, 
but  not  limited  to,  filing  fees,  legal,   \^ 
financial  advisory,  accounting  and 
appraisal  fees,  solicitation  expenses  and 
printing  costs.  Identify  the  persons 
responsible  for  paying  any  or  all  of  such 
expenses. 

(2)  State  whether  or  not  any 
partnership  subject  to  the  roll-up 
transaction  will  be,  directly  or 
indirectly,  responsible  for  any  or  all  of 
the  expenses  of  the  transaction.  If  any 
partnership  will  be  so  responsible,  state 
the  amount  to  be  provided  by  each 
partnership  and  the  sources  of  capital  to 
finance  such  amount. 

(c)  If  all  or  any  part  of  the 
consideration  to  be  used  by  the  sponsor 
or  successor  in  the  roll-up  transaction  is 
expected  to  be,  directly  or  indirectly, 
provided  by  any  partnership,  state  the 
amount  to  be  provided  by  each 
partnership  and  the  sources  of  capital  to 
finance  such  amount 

(d)  If  all  or  any  part  of  the  funds  or 
other  consideration  is,  or  is  expected  to 
be,  directly  or  indirectly  borrowed  by 
the  sponsor  or  successor  for  the  purpose 
of  the  roll-up  transaction: 

(1)  Provide  a  summary  of  each  such 
loan  agreement  containing  the  identity 
of  the  parties,  the  term,  the  collateral, 
the  stated  and  effective  interest  rates, 
and  other  material  terms  or  conditions; 
and 

(2)  Briefly  describe  any  plans  or 
arrangements  to  finance  or  repay  such 
borrowing,  or,  if  no  plans  or 
arrangements  have  been  made,  make  a 
statement  to  that  effect. 

(e)  If  the  source  of  all  or  any  part  of 
the  funds  to  be  used  in  the  roll-up 
transaction  is  a  loan  made  in  the 
ordinary  course  of  business  by  a  bank 
as  defined  by  section  3(a)(6)  of  the 
Exchange  Act  and  section  13(d)  or  14(d] 


is  applicable  to  such  transaction,  the 
name  of  such  bank  shall  not  be  made 
available  to  the  public  if  the  person 
filing  the  statement  so  requests  in 
writing  and  files  such  request,  naming 
such  bank,  with  the  Secretary  of  the 
Commission. . 

§229.913    (Item  913)  Ottier  provisions  Of 
the  transaction. 

(a)  State  whether  or  not  appraisal 
rights  are  provided  under  applicable 
state  law,  under  the  partnership's 
governing  instruments  or  will  be 
voluntarily  accorded  by  the  successor, 
the  general  partner  or  the  sponsor  (or 
any  of  their  affiliates)  in  connection 
with  the  roll-up  transaction.  If  so, 
summarize  such  appraisal  rights.  If 
appraisal  rights  will  not  be  available  to 
investors  who  object  to  the  transaction, 
briefly  outline  the  rights  which  may  be 
available  to  such  investors  under  such 
law. 

(b)  If  any  provision  has  been  made  to 
allow  investors  to  obtain  access  to  the 
books  and  records  of  the  partnership  or 
to  obtain  counsel  or  appraisal  services 
at  the  expense  of  the  successor,  the 
general  partner,  the  partnership,  the 
sponsor  (or  any  of  their  affiliates), 
describe  such  provision. 

(c)  Discuss  the  investors'  rights  under 
federal  and  state  law  to  obtain  a 
partnership's  list  of  investors. 

§229.914    (Item  914)  Pro  forma  flnandai 
statements:  sei*cted  financial  data. 

(a)  In  addition  to  the  information 
required  by  Item  301  of  Regulation  S-K, 
Selected  Financial  Data  (§  229.301),  and 
Item  302  of  Regulation  S-K, 
Supplementary  Financial  Information 
(S  229.302),  for  each  partnership 
proposed  to  be  included  in  a  roll-up 
transaction  provide:  Ratio  of  earnings  to 
fixed  charges,  cash  and  cash 
equivalents,  total  assets  at  book  value, 
total  assets  at  the  value  assigned  for 
purposes  of  the  roll-up  transaction  (if 
applicable),  total  liabilities,  general  and 
limited  partners'  equity,  net  increase 
(decrease)  in  cash  and  cash  equivalents, 
net  cash  provided  by  operating 
activities,  distributions;  and  per  unit 
data  for  net  income  (loss),  book  value, 
value  assigned  for  purposes  of  the  roll- 
up  transaction  (if  applicable],  and 
distributions  (separately  identifying 
distributions  that  represent  a  return  of 
capital).  This  information  should  be 
provided  for  the  same  period(s)  for 
which  Selected  Financial  Data  and 
Supplementary  Financial  Information 
are  required  to  be  provided.  Additional 
or  other  information  should  be  provided 
if  material  to  an  understanding  of  each 
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partiicrshi|»  proposed  to  be  iociudcd  in  • 
roll-up  tranjaction. 

(b)  Provide  pro  forma  finana'al 
information  (including  oil  and  gaa 
reserve*  and  cash  flow  disclosure,  if 
appropriately  assuming: 

(1]  All  partnerships  participate  in  tfie 
roll-up  transaction;  and 

(2)  Participation  in  a  roll-up 
transaction  of  those  partneffsbip*  Ihat  on 
a  combined  basis  have  the  lowest 
combined  net  cash  provided  by 
operating  activities  for  the  last  fiscal 
year  of  such  partnerships,  provided 
participation  by  such  partnerships 
satisfies  aH  conditions  to  consummation 
of  the  roll-np  transaction.  If  the 
combfnation  of  aD  partnerships 
proposed  to  be  included  in  a  rofl-up 
transaction  results  in  such  lowest 
combined  net  carfi  provided  by 
operating  activities,  this  shall  be  noted 
and  no  separate  pro  forma  financial 
statements  an  required. 

(c)  The  pro  forma  financial  statements 
required  by  paragraph  (b)  of  thia  Item 

(3  229.914)  shall  disclose  the  eSect  erf  the 
roll-up  transaction  on  the  saccesaor'i: 

{\]  Balance  sheet  as  of  the  later  of  the 
end  of  the  moat  recent  fiscal  year  or  the 
latest  interim  period; 

(2)  Statement  of  income  (with 
separate  line  items  to  reflect  income 
(loss]  excluding  and  including  the  roll-up 
expenses  and  payments),  earnings  per 
share  amounts,  and  ratio  of  earnings  to 
fixed  charges  for  the  most  recent  fiscal 
year  and  the  latest  interim  period; 

(3)  Statement  of  cash  flows  for  the 
most  recent  fiscal  year  and  the  latest 
interim  period;  and 

(4)  Book  value  per  share  as  of  the  later 
of  the  end  of  the  most  recent  fiscal  year 
or  the  latest  interim  period. 

InsUvctiona  to  Item  914.  (1) 
Notwithstanding  the  provisions  of  tfus  Item 
(§  229.914y,  any  or  all  of  the  information 
required  by  paragraphs  (b)  and  (c)  of  this 
Item  ($  229.914)  that  is  not  material  for  the 
exercise  of  pradent  jadgment  in  reftard  to  the 
matter  to  be  acted  upon,  may  be  omitted 

(2)  If  the  roII-up  transaction  is  structured  to 
permit  participation  by  portions  of 
partnerships,  consideration  should  be  given 
to  the  effect  of  such  participation  in  preparing 
the  pro  forma  financial  statements  reflecting 
a  partial  roll-op. 

9229.915    (Iten  915)  Federal  Income  tax 
conaaqueoces. 

(a)  Provide  a  brief,  clear  and 
understandable  summary  of  the  material 
Federal  income  tax  consequences  of  the 
roll-up  transaction  and  an  investment  in 
the  successor.  Where  a  tax  opinion  has 
been  provided,  briefly  summarize  the 
substance  of  such  opinion,  including 
identification  of  the  material 
consequences  upon  which  counsel  has 
not  been  asked,  or  is  unable,  to  opine.  If 


any  of  the  material  Federal  incorae  tax 
comeqncioeg  are  not  expected  to  be  the 
same  for  investors  in  all  partnerships, 
tne  dneieiices  snsil  be  described. 

(bj  Slate  whether  or  not  the  opinion  of 
counsel  is  included  as  an  appendix  to 
the  prospectus.  If  filed  as  an  exhibit  to 
the  registration  statement  and  not 
included  as  an  appendix  to  the 
prospectus,  include  a  statement  to  the 
effect  that  upon  receipt  of  a  written 
request  by  an  investor  or  his 
representative  who  has  been  so 
designated  in  writing,  a  copy  of  the 
opinion  of  coimsel  will  be  transmitted 
promptly,  without  charge,  by  the  general 
partner  or  sponsor.  The  statement 
should  inchide  the  name  and  address  of 
the  person  to  whom  investors  shouM 
make  their  request. 

PART  23»^FORilS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

5.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  foUowe: 

Aatkority:  15  U.S.C.  77a,  Hstq..  unless 
otherwiu  noted. 

S239J25    [Amended! 

6.  By  amending  Form  S-i  (17  CFK 
239.25)  \ys  adding  General  instruction  1 
to  read  as  follows: 

Note:  Form  S-4  does  not  appear  in  the 
Code  of  Federal  Regulations. 

FonnS-i 


General  Insinctfons 


General  InstmcUona 


L  Roll-Up  Transactions. 

1.  If  securities  to  be  registered  on  this  Form 
«vill  be  issued  in  a  roU-np  transaction  as 
defined  in  Item  901(c)  of  Regnlfftion  S-K  (17 
CFR  229.901(c)).  then  the  disclosure 
provisions  of  subpart  229.900  of  Regulation  S- 
K  (17  CFR  229.900)  shall  apply  to  the 
transaction  in  addition  to  the  provisions  of 
this  Form.  To  the  extent  that  the  disclosure 
requirements  of  subpart  229J)0aar8 
inconsistent  with  the  disclosure  requirements 
of  any  other  applicable  forms  or  schedules, 
the  requirements  of  subpart  229.900  are 
controlling. 

2.  If  secvrities  to  be  registered  on  this  Form 
will  be  issued  in  a  roll-up  transaction  s« 
defined  in  Item  goi(c)  of  Regulatioe  S-K  (17 
CFR  229.901(c}].  the  prospectus  most  be 
distributed  to  security  holders  no  later  than 
the  lesser  of  60  calendar  days  prior  to  the 
date  on  which  action  is  to  be  taken  or  the 
maximum  number  of  days  permitted  for 
giving  notice  under  applicable  state  law. 

§239.34    [Amended) 

7.  By  amending  Form  F-4  (17  CFR 
239.34)  by  adding  General  Instruction  G 
to  read  as  follows: 

Note:  Form  F-4  does  not  appear  ia  the 
Code  of  Federal  Regulations. 


G.  RoU-U^  TtoMQCtioas. 

1.  If  securities  to  Im  registered  on  tkis  Form 
will  be  issued  in  a  roU-up  transaction  »t 
defined  in  Item  901(c]  of  ReguIaUon  S-K  (17 
CFR  229.901(cl).  then  the  disclosure 
provisions  of  subpart  229.900  of  Regulation  S- 
K  (17  CFR  223.900)  shall  apply  to  the 
transaction  in  adcKtton  to  the  provisions  of 
this  Form.  To  the  extent  that  the  disclosure 
requirements  of  subpart  229.900  are 
inconsistent  with  the  disclosure  reqmmnents 
of  any  other  applicable  forms  or  schcduiest 
the  requirements  of  subpart  ??ooHn  are 
controlling. 

2.  If  securities  to  be  registered  on  this  Form 
will  be  issued  in  a  roll-up  transaction  as 
defined  in  Item  901ic)  of  Reguiatioa  S-K  (17 
CFR  229.901(cl).  the  prospectus  must  be 
distributed  to  security  holders  no  later  than 
the  lesser  of  60  calendar  days  prior  to  the 
date  on  which  action  is  to  be  taken  or  the 
maxinram  number  of  days  permitted  for 
giving  notice  under  applicable  state  law. 

PART  240-6ENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

8.  The  authority  dtatian  far  part  240 
continues  to  read,  in  part,  as  foltowt: 

Authority:  15  U.S.C.  77c,  77d.  778,  77ttt,  780. 
78d,  78i,  78j,  781,  78m,  78n.  78o,  78p,  78a,  78w, 
78x.  79n,  79t,  SOa-SS,  80a-37,  unless  otherwise 
noted. 


9.  By  amending  }  24ai4a-fl  (17  CFR 
240.14a-0]  by  adding  new  paragraph  (m) 
to  read  as  follows: 

9  M0.14a-(    FMIng  requtremaota. 


(m)  Roll-up  traasactions.  If  a 
transaction  is  a  roll-up  transaction  as 
defined  in  hem  goi(c)  of  Regulation  S-K 
(17  CFR  229.901(c))  and  is  registered  (or 
authorized  to  be  registered)  on  Form  S-4 
(17  CFR  229.25)  or  Form  F-4  (17  CFR 
229.34),  the  proxy  statement  of  the 
sponsor  or  the  general  partner  as 
defined  in  Item  901(d)  and  Item  901(a), 
respectively,  of  Regulation  S-K  (17  CFR 
229.901)  must  be  distributed  to  security 
holders  no  later  than  the  lesser  of  60 
calendar  days  prior  to  the  date  on  which 
the  meeting  of  security  holders  is  held  or 
action  is  taken,  or  the  maximum  number 
of  days  permitted  for  giving  notice  under 
applicable  state  law. 

10.  By  ameirding  9  24ai4c-2  (17  CFR 
240.14C-2)  by  adding  new  paragr^h  (c) 
to  read  as  follows: 

§240.14e-?   Witt  fcutlow  of  fcilenmtlDu 
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(c)  If  a  transaction  is  a  roll-up 
transaction  as  defined  in  Item  901(c)  of 
RegulaUon  S-K  (17  CFR  229.901(c))  and 
is  registered  (or  authorized  to  be 
registered)  on  Form  S-4  (17  CFR  229.25) 
or  Form  F-4  (17  CFR  229.34),  the 
information  statement  must  be 
distributed  to  security  holders  no  later 
than  the  lesser  of  60  calendar  days  prior 
to  the  date  on  which  the  meeting  of 
security  holders  is  held  or  action  is 
taken,  or  the  maximum  number  of  days 
permitted  for  giving  notice  under 
applicable  state  law. 

11.  By  amending  \  240.14e-l  (17  CFR 
240.14e-l)  by  revising  paragraph  (a)  to 
read  as  follows: 


§240.14e-1 
practicea. 


Ifnlawful  tender  offer 


(a)  Hold  such  tender  offer  open  for 
less  than  twenty  business  days  from  the 
date  such  tender  offer  is  first  published 
or  sent  to  security  holders;  provided, 
however,  that  if  the  tender  offer 
involves  a  roll-up  transaction  as  defined 
in  Item  901(c)  of  Regulation  S-K  (17  CFR 
229.901(c))  and  the  securities  being 
offered  are  registered  (or  authorized  to 
be  registered)  on  Form  S-4  (17  CFR 
229.25)  or  Form  F-4  (17  CFR  229.34),  the 
offer  shall  not  be  open  for  less  than 
sixty  calendar  days  from  the  date  the 
tender  offer  is  first  published  or  sent  to 
security  holders; 
*        •        *        *        • 

Dated:  October  30, 1991. 

By  the  Conunission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-26632  Filed  11-7-81;  8:45  am] 

HLUNQ  CODE  <OtO-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommUeion 

18  CFR  Parts  2, 154. 157.  284. 375,  and 
380 

(Docket  No.  RM90-1-002) 

Revisions  to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Pipeline  Facilities 

October  30, 1991. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACnON:  Final  rule;  notice  of  technical 
conference. 

SUtNttlAllY:  On  September  2a  1991.  the 
Commission  issued  a  final  rule.  Order 
No.  555,  to  revise  Ks  regulations 
governing  authorizations  to  construct 
natural  gas  pipeline  facilities  and  its 


environmental  regulations  (56  FR  52330, 
October  18, 1991).  A  technical 
conference  will  be  held  solely  on  the 
environmental  provisions  of  the  order, 
as  well  as  the  Interim  Guidelines  for 
Applicant-Prepared  Draft  Environmental 
Assessments,  issued  by  the  Director  of 
Pipeline  and  Producer  Regulation  on 
September  12, 1991.  All  persons  are 
invited  to  attend  and  to  participate. 
DATES:  The  conference  will  be  held  on 
Tuesday,  November  12, 1991  at  10  a.m.; 
requests  to  participate  should  be  filed 
by  November  5, 1991. 
ADDRESSES:  The  conference  will  be  held 
in  Hearing  Room  1,  810  First  Street,  NE., 
Washington,  DC;  requests  to  participate 
should  be  filed  with  the  Secretary  of  the 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CtMTACT: 

Lois  Cushell,  Secretary  of  the 
Commission,  (202)  200-0400. 
SUPPLEMENTARY  INFORMATION:  A 

transcript  will  be  made  of  the  technical 

conference.  All  interested  persons  are 

invited  to  attend  and  to  participate.  All 

persons  intending  to  participate  should 

include  in  their  request  to  participate  the 

amount  of  time  desired  for  presentation. 

Participants  will  be  restricted  to  lesser 

periods  of  time  if  necessary  to  afford 

each  participant  an  opportunity  to 

speak. 

Una  D.  CasheD, 

Secretary. 

[FR  Doc.  91-28828  Filed  11-7-91;  8:45  am| 

MUMO  CODE  S717-«V« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1327 
[Docket  No.  94-02;  Notice  9] 
RIN  2127-AD26 

Procedures  for  Participating  in  and 
Receiving  Data  From  ttte  National 
Driver  Register  Prol>lem  Driver  Pointer 
System 

AOENCY:  National  Highway  Traffic 
Safety  Adminisb-ation  (NHTSA).  DOT. 

ACTION:  Final  rule:  correction. 


:  On  August  20, 1991  (56  FR 
41394),  NHTSA  published  a  final  rule 
implementing  the  new  National  Driver 
Register  (NDR)  system,  also  called  the 
Problem  Driver  Pointer  System  (POPS), 
which  was  developed  and  pilot  tested  in 
accordance  with  the  NDR  Act  of  1982. 
Specifically,  the  final  rule  estabhshed 
the  procedures  that  a  State  must  follow 


to  notify  the  agency  of  its  intention  to 
participate  in  the  NDR  PDPS,  the 
conditions  of  State  participation,  and 
the  procedures  and  conditions  under 
which  other  authorized  parties  may 
receive  NDR  information.  This 
document  corrects  errors  that  appeared 
in  the  regulatory  text  and  appendix  A  to 
the  August  20, 1991,  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Clayton  Hatch,  Chief,  Driver  and 
Vehicle  Services  Division  (NTS-24), 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Stieet.  SW.. 
Washington.  DC  20590;  telephone  (202) 
366-4800. 

SUPPI^MENTARV  INFORMATION:  Section 
1327.6  of  the  final  rule  contains  two 
paragraphs  numbered  (e).  The  first, 
which  begins  on  page  41407,  third 
colunm,  includes  the  heading  "U.S. 
Coast  Guard;"  the  second,  which  begins 
on  page  41408,  first  column,  includes  no 
heading  but  pertains  to  third  parties. 
This  correction  notice  adds  a  heading  to 
and  redesignates  the  second  paragraph 
(e).  It  also  redesignates  the  remaining 
paragraphs  in  that  section. 

Appendix  A  to  the  final  rule  contains 
an  Abridged  Listing  of  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA)  Violations 
Exchange  Code,  used  by  the  NDR  for 
Recording  Driver  License  Denials  and 
Withdrawals.  The  preamble  to  the  final 
rule,  on  page  41397.  column  2  states 
that,  "NHTSA  believes  that  the  codes  it 
has  excluded  from  the  abbreviated  list 
(such  as  suspension  for  failure  to  pay 
insurance)  are  of  questionable  utility  to 
those  served  by  the  NDR.  and  States 
should  not  be  required  to  submit  this 
information."  Inadvertently,  two  such 
codes  (FR4,  failure  to  file  future  proof  of 
financial  responsibility  as  required 
under  any  other  provision  of  the 
financial  responsibiUty  law,  and  FR5, 
failure  to  maintain  required  compulsory 
liability  insurance]  were  mistakenly 
included  on  the  Abridged  Listing.  This 
correction  notice  removes  these  two 
codes  from  the  list. 

This  correction  notice  also  corrects  a 
pimctuation  error.  Accordingly,  the 
following  corrections  are  made  on  page 
41408  of  Volume  56  of  the  Federal 
Register,  in  the  issue  that  was  published 
on  August  20, 1991: 

S  1327.6    [Corrected] 

1.  In  the  first  column,  line  1,  change 
"(e)"  to  "(f)  Third  Parties.". 

2.  In  the  first  column,  line  35,  change 
"(0"  to  "(g)". 

3.  In  the  first  coluimi.  line  52.  remove 
the  symbol  "("  which  appetirs  after  the 
word  "maiden". 
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Appendix  A    [CorrvctMl] 
4.  In  the  third  column,  remove  lines  3- 

7 

Issued  on:  October  30. 1991. 

Editorial  Note:  For  a  related  document,  see 
the  Corrections  Section  in  this  issue  of  the 
Federal  Register. 
Jerry  Ralph  Cuny. 

Administrator.  National  Highway  Traffic 
Safety  Administration. 
|FR  Doc.  91-26681  Filed  11-7-91:  8:45  am] 

BIUJNQ  COK  MlO-Se-H 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202, 206,  210,  and  212 
RIN  1010-AB22 

Revision  of  Geotherntal  Resources 
Valuation  Regulations  and  Related 
Topics 

agency:  Minerals  Management  Service 
(MMS),  Interior. ' 
action:  Final  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  amending  its 
regulations  governing  the  valuation  of 
Federal  geothermal  resources  for  the 
purposes  of  computing  and  paying 
royalties.  The  revised  regulations 
describe  the  methods  by  which  value  is 
determined  for  all  geothermal  resources, 
including  byproducts,  produced  from 
Federal  leases. 

EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Whitcomb,  Chief.  Rules  and 
Procedures  Branch,  MMS,  Royalty 
Management  Program,  Mail  Stop  3910. 
P.O.  Box  25165.  Denver.  Colorado. 
80225-0165.  (303)  231-3432  or  (FTS)  326- 
3432. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  final  rule  are 


Charles  Brook  and  Michael 
Throckmorton  of  the  Royalty  Valuation 
and  Standards  Division,  Royalty 
Management  Program.  MMS.  Lakewood. 
Colorado. 

I.  Introduction 

On  January  5. 1989,  MMS  published  a 
notice  in  the  Federal  Register  (54  FR  354) 
of  a  proposed  rulemaking  revising 
geothermal  resources  valuation 
regulations.  This  action  was  undertaken 
because  the  existing  regulations  at  30 
CFR  206.350  and  206.351  provide  only  a 
list  of  general  criteria  that  could  be 
considered  in  establishing  the  value  of 
geothermal  production  for  royalty 
purposes;  they  do  not  give  specific 
guidance  or  standards  on  how  to  apply 
the  criteria.  They  particularly  do  not 
provide  sufficiently  specific  standards 
for  valuing  those  geothermal  resources 
that  are  utilized  directly  by  the  lessee 
and  consequently  are  not  subject  to  a 
sales  transaction  on  which  to  determine 
value. 

To  resolve  some  of  the  shortcomings 
of  the  regulations  and  to  establish 
consistent  valuation  standards.  MMS 
instituted  various  interpretative  policies 
and  procedures.  Specific  valuation 
procedures  were  developed  within  the 
context  of.  and  consistent  with,  the 
existing  regulations.  Standards  and 
procedures  for  valuing  those  geothermal 
resources  used  to  generate  electricity 
were  set  forth  in  the  report  "Valuation 
of  Federal  Geothermal  Resources — 
Electrical  Generation"  issued  to  the 
public  in  October  1987  and  revised  June 

1988.  Standards  and  procedures  for 
valuing  those  few  geothermal  resources 
used  in  direct  utilization  processes  were 
issued  to  lessees  on  the  basis  of 
individual  need. 

The  public  comment  period  for  the 
proposed  rulemaking  closed  April  17. 

1989.  having  been  extended  from  March 
6, 1989  (54  FR  9066,  March  3. 1989). 
during  which  MMS  received  15 


responses  to  its  request  for  comments.  A 
public  hearing  was  held  on  March  28. 
1989.  in  Lakewood.  Colorado,  where  10 
individuals  made  oral  presentations. 

The  public  comment  period  was 
reopened  from  May  7  to  June  6, 1990,  to 
obtain  additional  information  on  the 
rates  of  return  applicable  to  capital 
investments  in  geothermal  power 
projects  (55  FR  18911.  May  7. 1990.  and 
55  FR  20679.  May  18. 1990).  Additional 
comments  on  any  other  issues  called  for 
in  the  first  notice  of  proposed  I 

rulemaking  were  also  welcomed  if  new| 
information  had  become  available  since 
the  close  of  the  initial  comment  period. 
Six  comments  were  received  during  the 
second  comment  period;  five  addressed 
the  rate  of  return  issue  and  one 
addressed  measurement  standards. 

After  carefully  considering  all  of  the 
public  comments  received  during  the 
rulemaking  process.  MMS  hereby  adopts 
final  regulations  governing  the  valuation 
of  geothermal  resources  from  Federal 
leases. 

II.  Purpose  and  Background 

The  MMS  is  revising  the  current 
regulations  governing  the  valuation  of 
Federal  geothermal  resources  to 
accomplish  the  following: 

(a)  Clarify  existing  valuatiori  policy 
and  standards  as  they  apply  to 
geothermal  resources  used  for  electricijl 
generation; 

(b)  Provide  clear  standards  for  valuii^ 
geothermal  resources  used  in  direct 
utilization  processes; 

(c)  Provide  clear  standards  for  valuii^ 
geothermal  byproducts;  and 

(d)  Provide  industry  and  the  public 
with  a  comprehensive  and  consistent 
geothermal  valuation  policy. 

For  the  convenience  of  geothermal 
resources  lessees,  payors,  and  the 
public,  the  following  chart  summarizes 
the  effects  of  these  rules. 


Regulatioo  change* 


Oescfiptions 


I.  Title  Revision: 
Par121Z 
The  title  of  subpart  B  is  revised  to  read  "OH,  Gas.  and  OCS  Sulfur— General" . 


M.  Removals. 
Pan  206: 

Sections  206  350  and  206.351  are  renwved  from  subpart  H.. 
Pan  210: 

Sections  210  350  and  210  351  are  removed  from  sutipart  H.. 
Pan  212: 

The  auttxyity  citation  under  subpart  B  is  removed..- 


Ill    AOctlKXtS. 

Pamoz 

New  H  202.350.  202  351.  202.352  and  202.353  we  added  to  subpart  H.. 


Pan  206: 
New  H20e350.  206  351.  206.352.  206.353.  206.354.  206.355.  206  356. 
206.357.  and  206.359  are  added  to  SubpMl  H 


Retitted  for  consistency  witti  the  title  of  subpart  8  in  other  parts  of  MMS 
regulations. 

These  sections  are  replaced  t>y  new  sections. 

These  sectior>3  are  replaced  by  new  sections. 

TNs  «  an  administrative  amendment  because  tt>e  auttxxity  citation  is  not  required 
under  the  sutipart 


These  new  sections  provide  geothermal  resources  valuation  standards  and 
procuduras. 

These  new  sections  provide  geothermal  resources  valuation  standards  and 
procedures. 
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Rsgiiatton  i.liiuea 


Daacriptlons 


PartZIO: 

New  H  210.350.  210.351.  210.352.  210.353,  210.354.  and  210.355 
added  to  subpart  H. 
Part  21  ^ 

New  H  212.350  and  212.351  are  added  to  Subpart  H 


These  new  sectior«  provide  geothermal   resources  r< 
procedures.  j 

! 
These  new  sections  ware  added  to  provide  geothermal 
standards  and  procedures. 


'Sporting  starxlards  and 


resources  recordkeeping 


This  rule  applies  prospectively  to 
production  on  and  after  the  effective 
date  specified  in  the  EFFECTIVE  DATE 
section  of  this  preamble.  It  supersedes 
all  existing  geothermal  resources 
valuation  directives  issued  by  MMS  or 
its  predecessor  Agency,  the  U.S. 
Geological  Survey.  However,  the  general 
concepts  and  principles  provided  by  this 
rule  will  be  apphed  to  geothermal  value 
determinations  ciirrently  pending  before 
MMS  unless  these  concepts  and 
principles  are  specifically  precluded 
from  use  by  previously  effective  rules. 
Specific  guidelines  governing  valuation 
and  reporting  requirements  consistent 
with  the  new  valuation  regulations  will 
be  incorporated  into  a  Geothermal 
Payor  Handbook  at  a  future  date. 

This  rule  applies  only  to  the  valuation, 
for  royalty  purposes,  of  geothermal 
resources  produced  from  leases  issued 
under  the  authority  of  the  Geothermal 
Steam  Act  of  1970,  as  amended  (30 
U.S.C.  1001-1025). 

Geothermal  valuation  standards — 
contained  in  part  20&— are  grouped 
according  to  how  the  geothermal 
resource  is  used:  Electrical  generation, 
direct  utilization,  and/or  byproduct 
recovery.  Valuation  standards  within 
each  group  are  described  according  to 
the  type  of  transaction  under  which  the 
resource  is  disposed:  Arm's-length  sales, 
non-arm's-length  sales,  and  dispositions 
not  subject  to  a  sales  transaction — the 
so-called  "no  sales"  dispositions  where 
the  resource  is  used  directly  by  the 
lessee.  Valuation  standards  are  different 
for  each  group. 

Geothermal  resources  are  a 
concentration  of  the  Earth's  natural 
heat,  or  thermal  energy.  They  provide  a 
fundamental  form  of  energy  that  can  be 
used  directly  in  any  process  requiring 
heat  for  operation.  However,  they  must 
be  used  in  some  fashion,  either  by 
performing  thermodynamic  work  or  by 
transferring  the  heat  to  other  mediums, 
to  be  of  any  benefit.  Generally,  the 
quality  of  the  resource,  primarily 
temperature,  dictates  the  type  of  usage 
suitable  to  the  resource.  Higher- 
temperature  geothermal  resources  are 
particularly  suited  to  the  generation  of 
electricity;  lower-temperature  resources 
are  suited  to  a  wide  variety  of  space 
heating  and  other  direct  utilization 
functions. 


Unlike  other  energy  resources — such 
as  oil.  gas.  and  coal — geothermal 
resources  must  be  used  immediately 
after  production  and  in  close  proximity 
to  the  production  well  because  of  the 
rapid  dissipation  of  heat  in  the  surface 
environment.  Accordingly,  markets  for 
geothermal  resources  are  restricted  to 
the  fields  in  which  they  are  produced 
and  to  the  type  of  usage  for  which  they 
are  suited.  Therefore,  geothermal 
resources  do  not  have  a  truly  open 
market. 

Development  of  geothermal  resources 
has  been  aided  in  the  last  few  years  by 
implementation  of  the  Public  Utilities 
Regulatory  Policies  Act  of  1978, 16 
U.S.C.  2601  (PURPA).  This  legislation 
permits  the  ownership  and  operation  of 
electrical  powerplants  by  nonutility 
companies  and  requires  public  utihties 
to  purchase  the  electricity  from  these 
powerplants  at  avoided  costs.  As  a 
result,  several  geothermal  developers 
have  constructed  their  own  geothermal 
powerplants  to  use  resources  that 
otherwise  might  be  bypassed. 

One  of  the  most  controversial  issues 
in  this  rulemaking  was  the  method  of 
valuing  those  resources  used  by  the 
lessee  in  its  own  powerplant  for  the 
generation  and  sale  of  electricity.  On  the 
basis  of  past  practice  and  policy,  MMS 
proposed  the  geothermal  netback 
valuation  procedure.  The  MMS  also 
described  and  requested  comments  on 
the  proportion-of-profits  method 
proposed  by  industry  as  an  alternative 
to  the  netback  procedure.  Following 
review  of  the  public  comments  and 
consideration  of  the  pros  and  cons  of 
each  valuation  method,  MMS  is 
adopting  the  netback  procedure  as  its 
valuation  policy.  Because  of  public 
comments,  MMS  is  deleting  the 
weighted-average  method  as  the  first 
valuation  benchmark  for  non-arm's- 
length  and  no  sales  dispositions  under 
proposed  paragraph  (c)  of  S  206.352.  As 
a  result,  the  valuation  criteria  will 
emphasize  the  netback  procedure. 
Paragraph  (c)  is  revised  to  address 
valuation  luider  non-arm's-length  sales 
and  a  new  paragraph  (d)  is  added  to 
address  valuation  imder  no  sales 
situations.  The  rationale  for  these 
decisions  is  discussed  in  the  following 
section. 


III.  Response  to  Comments  Requested 
on  Specific  Issues 

In  the  preamble  of  the  proposed 
rulemaking  (54  FR  354,  January  5, 1989), 
MMS  requested  comments  on  a  variety 
of  issues,  some  of  which  were 
conceptual  and  others  of  which  were 
related  to  specific  sections  of  the 
regulations.  Consequently,  most  of  the 
comments  received  were  confined  to  the 
stated  issues.  The  issues  are  restated 
below  in  question  format  and  addressed 
in  the  order  they  appeared  in  the 
preamble;  the  applicable  sections  of  the 
proposed  regulations  are  given,  where 
appropriate,  to  facilitate  reference. 
Comments  received  during  the  second 
comment  period  are  introduced  in  the 
appropriate  issues  only  where  they 
differ  substantially  from  initial 
comments  or  add  new  insight  to  the 
issue. 

Comments  were  received  from 
industry,  industry  trade  organizations 
(both  geothermal  and  electrical  utility), 
a  Federal  Agency,  States,  a  city,  private 
interest  owners,  and  other  interested 
parties.  Respondents  were  generally    . 
divided,  with  industry  on  one  side  of  the 
issues  and  States  and  royalty  interest 
owners  on  the  other  side. 

As  a  general  matter,  MMS  is  adopting 
the  proposed  provisions  regarding 
'  geothermal  resources  disposed  of 
pursuant  to  arm's-length  .transactions: 
with  some  exceptions,  value  will  be 
determined  by  the  lessee's  gross 
proceeds.  Most  of  the  comments 
addressed  below  relate  to  non-arm's- 
length  and  "no  sales"  situations. 

(a)  Section  202.353  Measurement 
Standards  for  Reporting  and  Paying 
Royalties 

What  should  be  the  proper  reporting 
units  for  direct  utilization  resources 
when  measurements  are  made  on  a 
volume  (galionage)  basis  (proposed 
S  202.353(b))? 

Two  comments  were  received 
regarding  reporting  units.  One 
respondent  suggested  that  reporting 
units  be  consistent  with  a  heat 
measurement  because  heat  is  the 
resource  being  used;  either  millions  of 
Btu's  (MMBtu)  or  therms  (100,000  Btu) 
were  recommended  for  reporting 
geothermal  production.  The  other 
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respondent  recommended  that  reporting 
units  be  based  on  whatever  unit  of 
measurement  and  royalty  is  based  on. 
consistent  with  other  mineral 
commodities.  For  most  direct-use 
geothermal  resources,  this  unit  would  be 
MMBtu's  rather  than  hundreds  of 
gallons  because  all  current,  and  likely 
most  future,  direct-use  valuations  will 
be  based  on  the  alternative-fuels 
approach. 

MMS  Response:  The  MMS  agrees  that 
reporting  units  should  be  the  same  as 
those  on  which  royalty  is  based. 
Reporting  standards  for  electrical- 
generation  resources  already  allow  for 
multiple  reporting  units:  doing  the  same 
for  direct-use  resources  would  have 
little  impact  on  accounting  procedures 
and  would  simplify  the  audit  process, 
the  Bureau  of  Land  Management's 
(ELM)  production  verification  process, 
and  the  lessee's  reporting.  Accordingly, 
paragraph  (b)  of  §  202.353.  governing  the 
measurement  standards  for  reporting 
and  paying  royalties  on  direct-use 
geothermal  resources,  is  modified  in  the 
final  rule  to  provide  for  multiple 
reporting  units. 

(b)  Section  206.352.  Valuation  Standards 
for  Electrical  Generation 

(1)  Is  the  weighted-average  method 
proposed  as  the  first  non-ann's-length 
and  "no  sales"  valuation  benchmark 
(proposed  §  206.332(c)(l](i)]  appropriate 
for  valuing  geothermal  resources? 

Six  respondents  representing  States, 
private  interest  owners,  and  an  industry 
trade  organization.  Commented  on  the 
weighted-average  method  as  a 
benchmark  for  determining  geothermal 
values  in  non-arm's-length  and  no  sales 
situations:  five  were  opposed  to  the 
concept  and  one  (the  industry  trade 
organization)  suggested  it  could  be  used 
but  with  modification.  In  addition,  one 
speaker  at  the  public  hearing  argued 
against  the  weighted-average  method. 

Value  under  the  proposed  weighted- 
average  method  would  have  been 
determined  by  the  weighted  average  of 
the  gross  proceeds  paid  or  received  by 
the  lessee  under  its  own  arm's-length 
contracts  for  the  purchase  or  sale  of 
similar  quantities  of  like-quality 
geothermal  resources  in  the  same  field. 
Most  of  the  comments  opposing  the 
weighted-average  benchmark  focused 
on  the  inclusion  of  antiquated  sales 
contracts  that  do  not  reflect  current 
market  values.  Thus,  the  weighted- 
average  method  would  tend  to  skew 
geothermal  values  toward  obsolete, 
lower  prices.  One  commenter  indicated 
that  the  method  is  administratively 
unrealistic  because  of  the  varying 
vintages  and  pricing  schemes  of  arm's- 
length  contracts. 


Some  commenters  questioned  whether 
the  method  was  needed  or  appropriate 
because  of  its  infrequent  use.  Other 
respondents  recommended  that  the 
weighted-average  method  be  abandoned 
as  a  benchmark  and  replaced  with  the 
netback  procedure. 

The  one  commenter  supporting  the 
weighted-average  method  suggested  that 
it  may  be  useful  in  certain 
circumstances,  but  did  not  elaborate. 
This  commenter  also  suggested 
incorporating  an  efficiency  factor  to 
adjust  resource  values  for  different 
powerplant  efficiencies.  (One  other 
commenter  also  suggested  factoring  in 
plant  efficiencies,  but  as  an  incentive  for 
efficient  operation.]  A  timeframe  during 
which  a  weighted-average  value  would 
be  determined  was  also  suggested. 

MMS  Response:  The  valuation  for 
royalty  purposes  of  Federal  mineral 
resources  disposed  of  under  non-arm's- 
length  sales  contracts  or  without  a  sales 
contract  has  long  been  a  contentious 
issue.  With  the  promulgation  of  new  oil 
and  gas  valuation  regulations  effective 
March  1. 1988  (53  FR  1184  and  53  VR 
1230,  January  15, 1988J,  MMS  instituted  a 
hierarchical  system  that  embodies  a 
series  of  methods,  or  "benchmarks," 
ranked  in  succeeding  order  of  use  for 
valuing  these  resources.  A  benchmark 
system  was  also  adopted  in  the  new 
coal  valuation  regulations  effective 
March  1. 1989  (54  FR  1492,  January  13. 
1969).  The  determination  of  value  under 
the  oil,  gas,  and  coal  benchmark 
systems  is  based  first  on  a  comparison 
of  the  lessee's  gross  proceeds  derived 
under  its  non-arm's-length  contract  with 
the  gross  proceeds  established  under 
comparable  arm's-length  transactions 
occurring  in  the  same  field  or  area. 
Various  criteria  were  established  to 
evaluate  the  comparability  of  an  arm's- 
length  transaction.  Other  valuation 
methods  in  order  of  priority  are  used  in 
the  absence  of  comparable  arm's-length 
transactions. 

The  MMS  also  proposed  a  benchmark 
system  for  valuing  geothermal  resources 
not  sold  under  arm's-length  contracts 
(i.e.,  geothermal  resources  disposed 
under  non-arm's-length  and  "no  sales" 
conditions],  with  the  weighted-average 
method  as  the  first  benchmark 
(proposed  §  2CI6.352(c)(l)(i]).  As 
proposed,  the  weighted  average  would 
have  been  based  on  the  gross  proceeds 
paid  or  received  by  the  lessee  under  its 
own  arm's-length  contracts  for  the 
purchase  or  sale  of  similar  quantities  of 
like-quality  geothermal  resources  in  the 
same  field.  Contract  vintages  or  other 
comparability  criteria  were  not 
considered,  due  in  part  to  MMS's  belief 
that  this  benchmark  would  be  seldom 


used  because  of  its  "similar  quantity" 
restriction. 

The  MMS  now  agrees  with  the 
majority  of  the  commenters  that  the 
weighted-average  method  as  proposed  i^ 
not  a  satisfactory  method  for 
establishing  reasonable  value.  In 
addition  to  the  concerns  expressed  in 
the  public  comments  regarding  contract 
vintages,  MMS  is  concerned  that  the 
proceeds  paid  or  received  by  the  lessee 
under  only  its  own  arm's-length 
contracts  for  the  purchase  or  sale  of 
similar  quantities  of  like-quality 
resources  in  the  same  field  may  not 
reflect  reasonable  value  because  of  the 
variety  of  resource  characteristics  and 
usages  and  the  multitude  of  powerplant 
designs  and  efficiencies.  Nonetheless, 
prices  established  in  arm's-length 
contracts  may  reflect  at  least  a  local 
market  and  could  be  practical  gauges  fo|r 
defining  comparable  value.  Thus, 
weighted  averages  of  arm's-length  grost 
proceeds  could  provide  reasonable 
resource  values  in  certain  situations. 

As  previously  indicated,  S  206.352(c) 
is  revised  to  address  valuation  only  of 
those  electrical  generation  resources 
disposed  under  non-arm's-length 
contracts.  The  MMS  believes  that  the 
gross  proceeds  received  under  a  lessee'^ 
non-arm's-length  contract  must  be 
considered  in  any  valuation  scheme. 
Accordingly,  the  tirst  benchmark  in 
S  206.352(c)(l](i)  is  revised  to  establish 
the  gross  proceeds  received  by  the 
lessee  under  its  non-arm's-length 
contract  as  value  for  royalty  purposes 
provided  those  gross  proceeds  are  not 
less  than  the  gross  proceeds  derived 
from  or  paid  under  the  lowest-priced 
available  comparable  arm's-length 
contract  for  sales  of  geothermal 
resources  to  the  lessee-affiliate's  same 
powerplant  (the  "minimum  value").  If 
the  gross  proceeds  under  the  lessee's 
non-arm's-length  contract  are  less  than 
the  minimum  value,  or  if  there  are  no 
available  comparable  arm's-length 
contracts,  value  will  be  determined  by 
the  weighted  average  of  the  gross 
proceeds  established  under  arm's-lengtl 
contracts  for  the  sales  of  significant 
quantities  of  geothermal  resources  to  thu 
same  powerplant. 

For  purposes  of  this  benchmark, 
available  contracts  means  contracts  in 
the  possession  of  the  lessee,  the  lessee's 
affiliate,  or  MMS.  Because  the  lessee 
and  powerplant  operator  are  affiliated 
in  non-arm's-length  transactions,  the 
arm's-length  contracts  used  for 
comparative  purposes  will  involve  only 
sellers  unaffiliated  with  the  lessee  and 
the  powerplant  operator.  The 
comparability  of  an  arm's-length 
contract  would  be  determined  by  its 
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similarity  to  the  non-arm's-length 
contract,  considering  such  factors  as 
time  of  execution,  duration,  terms, 
quality  of  the  geothermal  resource, 
volume,  dedication  to  the  same 
powerplant,  and  other  factors  that  may 
be  appropriate  to  reflect  the  value  of  the 
resource.  Comparability  of  volumes  is 
particularly  necessary  to  avoid  the 
possibility  that  purchases  of  small 
quantities  of  resources  may  unduly 
affect  the  valuation.  While  the  term 
"significant  quantities"  is  not  readily 
quantifiable,  it  is  intended  to  exclude 
unusual  purchases  of  small  volumes  that 
may  unduly  skew  the  value. 

Only  those  geothermal  resources 
utilized  in  the  same  powerplant  are 
compared  because  other  powerplants  in 
the  field  or  area  may,  and  often  do,  have 
different  conversion  efficiencies  and 
different  sales  prices  for  the  generated 
electricity.  (The  lessee's  arm's-length 
sales  of  any  excess  geothermal 
resources  from  the  same  lease  to 
another  powerplant  operator  would  not 
necessarily  be  considered  a  measure  of 
value  for  the  same  reasons.)  Conversion 
efficiencies  and  electricity  sales  prices 
will  in  part  dictate  what  the  purchaser  is 
willing  to  pay  for  geothermal  resources. 
Thus,  the  same  resource  may  have 
different  values  to  different  powerplant 
operators. 

The  MMS  still  believes  this  first 
valuation  benchmark,  even  though  in 
revised  form,  will  seldom  be  used 
because  there  likely  will  be  few 
instances  where  the  lessee's  powerplant 
affiliate  will  need  to  purchase 
geothermal  resources  to  operate  the 
powerplant.  Nonetheless,  such  a 
scenario  is  possible  and  must  be 
considered. 

If  no  comparable  arm's-length 
contracts  exist,  or  if  there  are  no  arm's- 
length  contracts  for  sales  of  significant 
quantities  of  geothermal  resources  to  the 
same  powerplant,  then  value  will  be 
established  by  the  second  benchmark, 
the  netback  procedure  in 
5  206.352(c){l](ii).  The  MMS  believes 
this  will  be  the  most  widely  used 
method  for  valuing  geothermal  resources 
disposed  of  under  non-arm's-length 
contracts.  The  netback  procedure  is 
designated  as  the  second  valuation 
benchmark  to  clarify  its  order  of  usage. 
(The  netback  procedure  is  discussed 
further  below.)  "A  value  determined  by 
any  other  reasonable  valuation  method 
approved  by  MMS"  is  redesignated  as 
the  third  benchmark  in 
S  20e.352(c)(l)(iii):  this  provision  is 
intended  to  be  used  only  in  those 
instances  where  the  lessee  can 
demonstrate  that  the  first  two  valuation 
benchmarks  are  unworkable. 


Paragraph  (c)  of  S  206.352  is  further 
modiHed  by  reassigning  valuation 
standards  for  those  geothermal 
resources  not  subject  to  a  sales 
transaction  but  instead  used  by  the 
lessee  in  its  own  powerplant  for  the 
generation  and  sale  of  electricity — the 
"no  sales"  resources — to  a  new 
paragraph  (d);  succeeding  paragraphs 
are  recodified  accordingly.  This  revision 
is  made  to  distinguish  "no  sales" 
valuations  as  a  separate  category  with 
specific  valuation  standards. 

Valuation  criteria  for  "no  sales" 
resources  are  established  in  a 
benchmark  system  similar  to  that  for 
non-arm's-length  sales  valuations,  with 
the  first  benchmark  again  considering 
prices  established  in  arm's-length  sales 
contracts  as  a  measure  of  value. 
Although  the  lessee  generally  will  use 
only  its  own  geothermal  resources  to 
operate  the  powerplant.  there  may  be 
some  situations  where  the  lessee 
purchases  additional  resources  from 
other  producers  for  powerplant 
consumption.  These  other  purchases,  if 
arm's-length,  would  provide  a  logical 
basis  for  establishing  value. 
Accordingly,  the  first  valuation 
benchmark  for  "no  sales"  geothermal 
resources  at  paragraph  (d)(l)(i)  is 
revised  to  consider  the  weighted 
average  of  the  gross  proceeds 
established  in  arm's-length  contracts  for 
the  purchase  of  significant  quantities  of 
geothermal  resources  to  operate  the 
lessee's  powerplant.  The  acceptability 
of  the  gross  proceeds  under  the  arm's- 
length  contract(8)  to  value  the  lessee's 
production  will  be  determined  in  large 
part  by  the  volume  and  quality  of 
resources  purchased  compared  to  that  of 
the  lessee's  own  production;  other 
contract  elements  such  as  a  time  of 
execution,  duration,  terms,  and  other 
factors  affecting  the  disposition  or  value 
of  the  resource  will  also  be  considered. 
Thus,  for  example,  prices  established  in 
a  contract  entered  into  after 
commencement  of  power  generation,  for 
a  short  period  of  time,  and/or  for  small 
volumes  of  resource  would  not 
necessarily  be  considered  in 
determining  value.  On  the  other  hand, 
prices  established  in  a  contract  (or 
contracts)  executed  before  or  at  the  time 
of  commencement  of  power  generation, 
for  the  life  of  the  electricity  sales 
contract,  and  for  volumes  approaching 
or  exceeding  those  of  the  lessee's  own 
production  would  be  considered  in 
determining  value.  The  MMS  reserves 
the  right,  however,  to  determine  whether 
the  arm's-length  prices  or  gross  proceeds 
are  reasonable. 

As  with  the  first  benchmark  under  the 
non-arm's-length  valuations,  MMS 


believes  that  the  first  "no  sales" 
valuation  benchmark  will  have  limited 
application.  Again,  however,  such  a 
scenario  is  possible  and  should  be  the 
first  choice  for  valuation. 

The  second  benchmark  under  the 
revised  "no  sales"  valuation  standards 
in  S  206.352(d)(l)(ii)  is  the  netback 
procedure.  The  MMS  anticipates  that 
this  procedure  will  be  used  to  value 
most  geothermal  resources  used  by 
lessees  in  their  own  powerplant.  "Other 
reasonable  valuation  methods  approved 
by  MMS "  is  assigned  as  a  third 
benchmark  in  §  206.352(d)(l)(iii),  with 
the  intent  that  this  benchmark  would  be 
used  only  when  the  lessee  demonstrates 
that  the  first  two  benchmarks  are 
unworkable. 

(2)  Should  the  "area"  concept  for  , 
comparative  valuation  in  non-arm's 
length  and  "no  sales"  situations  be 
abandoned? 

No  comments  specifically  addressed 
abandonment  of  the  "area"  concept. 
Commenters  generally  recognized  the 
highly  variable  nature  of  geothermal 
resources. 

MMS  Response:  In  the  preamble  of 
the  proposed  rulemaking,  MMS 
concluded  that  a  non-arm's-length  or 
"no  sales"  valuation  based  on 
comparison  to  contract  sales  outside  of 
any  given  field  was  inappropriate 
because  of  the  highly  variable  nature  of 
geothermal  resources.  Accordingly,  the 
"area"  concept,  in  which  sales  of  like- 
quality  resources  in  nearby  fields  or 
areas  would  be  considered  for  valuing 
lease  production,  was  rejected.  Upon 
further  consideration,  MMS  believes 
that  comparison  of  contract  sales  even 
within  a  given  field  also  may  not  be  an 
appropriate  method  for  determining 
value  of  lease  production  in  non-arm's- 
length  and  "no  sales"  situations.  As 
aiscussed  above,  the  same  resource  may 
have  different  values  to  different 
purchasers  because  of  different 
powerplant  efficiencies  and  electricity 
sales  prices.  Accordingly,  MMS  has 
further  restricted  the  use  of  other  sales 
transactions  for  comparative  valuation 
purposes  to  those  contracts  supplying 
resources  to  the  lessee's  or  lessee's 
power-generating  affiliate's  powerplant, 

(3)  Is  the  concept  of  not  using  prices 
established  in  other  lessee's  contracts 
and  the  rejection  of  the  majority  price 
approach  appropriate  for  geothermal 
valuation? 

Tlie  issue  of  not  using  prices 
established  in  other  lessee's  contracts  to 
determine  value  under  the  weighted- 
average  benchmark  was  indirectly 
addressed  by  two  commenters,  both 
within  the  context  of  rejecting  the 
weighted-average  method.  The 
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commenters  agreed  with  MMS's  belief 
that  other  lessees'  contracts  should  not 
be  considered  because  of  differing 
prices  and  powerplant  efficiencies.  Tbey 
also  declared  that  the  subject  lessee's 
other  contracts  should  not  be  considered 
for  the  same  reasons.  One  coramenter 
said  that  prices  established  in  arm's- 
length  contracts  might  be  used  for 
valuation  purposes,  but  that  such  a 
valuation  method  should  be  the  second 
benchmark  after  the  netback  procedure. 

Only  one  comment  was  received 
regarding  the  reiection  of  the  majority 
price  approach  due  to  substitution  of  the 
weighted-average  method.  That 
commenter  suggested  that  the  majority 
price  approach  may  be  useful  in  certain 
limited  sjtuations  and  that  the  lessee 
should  be  allowed  to  demonstrate  to 
MMS  that  such  an  approach  is 
appropriate. 

MMS  Response:  The  MMS  has 
addressed  the  applicability  of  contract 
prices  in  its  discussion  of  the  weighted- 
average  method.  The  MMS  maintains 
that  prices  established  in  arm's-length 
nntracts  are  valid  measures  of  value  if 
certain  qualifications  are  met.  Because 
the  use  of  arm's-length  contracts  is 
greatly  restricted,  a  majority  price 
approach  becomes  impractical  for 
determining  value. 

(4]  Should  the  netback  valuation 
procedure  (proposed  SS  206.353  and 
206J54)  be  modified  and,  if  so.  how? 

Most  of  the  comments  received  on  the 
netback  procedure  during  the  first 
comment  period  were  philosophical 
arguments  addressing  its  suitability  as  a 
valuation  method.  Twelve  respondents 
representing  the  views  of  States, 
industry,  and  private  interest  owners 
commented  either  directly  or  indirectly 
on  the  netback  procedure's  propriety. 
Several  respondents  merely  stated  a 
position,  with  nonindustry  commenters 
favoring  the  netback  procedure  and 
most  of  the  industry  commenters 
opposing  it.  Aside  from  comments  on 
the  appropriate  rate  of  return,  which  is 
addressed  later,  few  respondents 
suggested  specific  modifications  to  the 
netback  procedure.  In  comments 
received  during  the  second  comment 
period,  however,  five  industry 
respondents  collectively  advocated 
certain  specific  modifications  to  the 
netback  procedure,  which,  together  with 
an  increase  in  the  rate  of  return,  would 
result  in  a  resource  value  during  the 
term  of  a  project  that  would  be    " 
equivalent  to  the  value  calculated  by  the 
proportion-of-profits  method.  Comments 
arguing  the  suitability  of  the  netback 
procedure  will  be  reviewed  first, 
followed  by  comments  addressing 
specific  modifications  to  the  procedure. 


Most  industry  respondents, 
particularly  those  representing 
integrated  resource  and  power 
producers,  strongly  opposed  the  netback 
procedure.  Much  of  the  testimony 
presented  at  the  public  hearing  was  in 
opposition  to  the  netback  procedure. 
Several  reasons,  which  were  itemized 
and  discussed  in  one  industry  trade 
organization  response,  were  given  for 
the  netback  procedure's  inapplicability 
for  valuing  geothermal  resources.  The 
MMS  will  respond  to  each  reason 
individually. 

The  commenter's  first  reason  is  that 
the  netback  approach  is  conceptually 
inappropriate  because  it  is  not 
responsive  to  the  economic  realities  of 
the  geothermal  industry  and  does  not 
recognize  all  costs  associated  with 
enhancement  of  the  resource 
downstream  of  the  wellhead.  The 
commenter  stated  further  that  the  value 
of  the  geothermal  resource  is  dependent 
on  the  economics  of  transforming  heat 
into  usable  work  or  another  form  of 
energy;  e.g.,  electricity.  In  establishing 
an  acceptable  economic  price  for  sales 
of  either  the  resource  or  electricity,  it 
was  alleged  that  the  geothermal 
producer  would  take  into  account  his 
costs  of  developing  the  resource  and 
transporting  it  to  its  point  of  utilization. 
The  commenter  argued  that  because 
geothermal  resources  are  usually  in 
marketable  condition  at  the  wellhead, 
each  cost  element  of  the  geothermal 
utilization  process  downstream  of  the 
wellhead  would  add  value  to  the 
resource.  Accordingly,  each  cost 
element  downstream  of  the  wellhead 
would  be  part  of  the  total  processing 
cost  end  should  be  deductible. 

MMS  Response:  A  netback  approach 
is  a  recognized  method  of  deriving  the 
value  of  mineral  resources  for  royalty 
purposes.  The  MMS  disagrees  that  the 
netback  procedure  is  conceptually 
inappropriate  for  valuing  geothermal 
resources  used  to  generate  electricity. 
The  electricity  generated  by  geothermal 
powerplants  is  a  form  of  energy 
converted  from  the  naturally  occurring 
thermal  energy  of  the  re.source  (first  law 
of  thermodynamics).  The  conversion  is 
accomplished  by  the  equipment  of  the 
powerplant  facility.  Under  the  netback 
procedure,  the  value  of  the  geothermal 
resource  (thermal  energy)  is  determined 
by  subtracting  the  costs  of  generating 
and  transmitting  electricity  from  the 
revenue  received  for  the  sale  of  the 
electricity  (that  is,  the  value  of  the 
electricity).  Thus,  the  resource  value 
tracks  the  value  of  the  converted  form  of 
energy  (electricity)  derived  from  use  of 
the  resource.  The  cost  deductions  also 
allow  for  a  return  on  the  lessee's 


invested  capital.  T^e  MMS  beheves,  in 
these  respects,  that  the  netback 
procedure  is  indeed  responsive  to  the 
economic  realities  of  the  geothermal 
power  industry. 

Based  on  MMS's  experience,  cost 
deductions  allowed  under  the  netback 
procedure  can  exceed  two-thirds  of  the 
value  of  electricity,  thus  deriving  a 
geothermal  resource  value  that  is  less 
than  one-third  of  the  electricity  value. 
(As  discussed  later,  the  two-thirds  and 
50  percent  threshold  limits  on  generating 
and  transmission  deductions, 
respectively,  are  not  being  adopted.  The 
two-thirds  cost  deduction  cited  here  is 
used  only  for  comparative  purposes.) 
The  MMS  is  aware  of  arm's-length 
contracts  that  establish  the  value  of  the 
geothermal  resource  at  approximately 
one-half  the  value  of  the  electricity.  "The 
MMS  is  also  aware  of  revenue  sharing 
agreements  in  which  the  geothermal 
owner  receives  a  percentage  of  the  total 
revenue  accruing  to  the  geothermal 
developer  for  sale  of  electricity  (that  is, 
a  percentage  of  the  full  value  of  the 
electricity  vkrithout  any  deductions):  the 
revenue  sharing  rates  in  these 
agreements  are  greater  than  the  royalty 
rates  provided  in  Federal  geothermal 
leases.  The  MMS  therefore  believes  that 
the  values  derived  by  the  netback 
procedure  are  reasonable  in  view  of 
actual  industry  practice. 

The  MMS  disagrees  that  all  costs 
downstream  of  the  wellhead  enhance 
the  value  of  the  resource,  especially 
those  costs  associated  with  transporting 
the  resource  from  the  wellhead  to  the 
point  of  utilization.  The  MMS  maintains 
that  the  enhancement  of  the  resource's 
value  occurs  in  the  energy  conversion 
process  performed  by  the  powerplant 
and  in  the  transmission  line  operations. 
The  MMS  believes  that  the  netback 
procedure  adequately  accounts  for  the 
costs  associated  with  these  value- 
enhancing  operations.  Furthermore,  the 
lessee  is  ultimately  responsible  under 
the  terms  of  the  Geothermal  Resources 
Lease  to  avoid  waste  of  the  resource: 
this  responsibility  is  repeated  at  43  CFR 
3262.1(b)(1).  "Waste"  is  defined  at  43 
CFR  32«).0-5(c)(4)  as  "the  inefficient 
transmission  of  geothermal  energy  from 
the  source  (wellhead)  to  point  of 
utihzation." 

The  lessee  also  has  the  right  under  the 
Geothermal  Resources  Lease  to  site  a 
powerplant  (or  other  utilization  facility) 
on  the  Federal  lease.  Inasmuch  as 
placement  of  a  powerplant  is  largely  a 
matter  of  the  lessee's  choice,  MMS  does 
not  believe  that  the  royalty  value  of  a 
Federal  geothermal  resource  should 
suffer  because  the  lessee  or  its  affiliate 
chooses  a  powerplant  site  distant  from 
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the  lease.  The  MMS  contends  that  the 
costs  of  gathering  and  transportation 
should  not  be  allowable  expenses  unless 
the  resource  is  made  more  valuable  by 
transporting  it  to  a  powerplant  located 
off  the  lease.  To  the  contrary,  it  can  be 
argued  that  a  geothermal  resource 
becomes  increasingly  less  valuable  as  it 
is  transported  farther  from  the  wellhead 
due  to  the  continued  dissipation  of  heat 
and  resultant  loss  of  enthalpy.  How  the 
value  of  the  resource  is  increased  by 
transportation  or  how  transportation  is 
considered  part  of  the  utilization 
process  has  not  been  clearly 
demonstrated  to  MMS,  Accordingly, 
MMS  maintains  its  position  that  all 
costs  of  gathering  and  transporting  the 
geothermal  resource  from  the  wellhead 
to  the  point  of  utilization  are  to  be  borne 
solely  by  the  lessee/operator  or 
resource  user,  unless  the  lessee  can 
demonstrate  that  value  is  actually 
enhanced  by  the  gathering  and/or 
transportation  operations. 

The  second  argument  presented  by 
the  commenter  is  that  the  netback 
procedure  undercompensates  for  the  full 
cost  of  capital  invested  in  electrical 
generation  and  transmission  facilities. 
The  commenter  explained  that 
substantial  investment  in  the  form  of 
debt  and  equity  is  incurred  in  these 
facilities  prior  to  commercial  operations 
and  before  receipt  of  revenue  and 
creation  of  value.  Thus,  the  treatment  of 
return  under  the  netback  procedure 
results  in  a  mismatch  between  the 
structure  of  the  actual  costs  of  capital 
and  allowed  deductions. 

MMS  Response:  The  MMS  agrees  that 
debt  and  equity  costs  associated  with 
power  generation  and  transmission 
facilities  are  part  of  the  lessee's  actual 
capital  costs  to  install  those  facilities. 
The  regulations  governing  allowable 
capital  investments  under  the  netback 
procedure  (appearing  at  paragraphs 
(b)(2)  of  §S  206,353  and  206.354)  are 
intended  to  reflect  inclusion  of  debt  and 
equity  costs.  A  list  of  specific  allowable 
capital  items  and  costs  will  be 
addressed  in  the  Geothermal  Payor 
Handbook, 

In  a  related  issue,  MMS  would  like  to 
clarify  its  position  on  deductions  for  real 
estate  purchases  and  acquisitions  of 
easements  or  rights-of-way  to  site 
geothermal  utilization  facilities.  Real 
estate  purchases  were  specifically 
excluded  as  allowable  capital 
investments  in  the  proposed  rule 
(5§  206.353(b)(2)  and  206.354(b)(2)). 
Lessees  have  requested  a  deduction  for 
the  purchase  of  a  powerplant  site.  Real 
estate  is  not  a  depreciable  asset  and 
MMS  therefore  does  not  allow  real 
estate  purchases  as  part  of  the  capital 


investment  for  depreciation  purposes. 
Also,  as  previously  indicated,  the 
Geothermal  Resources  Lease  confers  to 
the  lessee  the  right  to  construct  and 
operate  all  facilities  necessary  to 
produce  and  use  the  resource  and  to  use 
as  much  of  the  surface  of  the  leased 
land  as  is  necessary  for  these  functions. 
The  MMS  therefore  would  normally 
view  the  purchase  of  an  off-lease  site  for 
a  geothermal  powerplant  as  an 
unnecessary  cost. 

On  the  other  hand,  MMS  will 
recognize  the  costs  of  acquiring 
easements  or  rights-of-way  and  the 
costs  of  renting  or  leasing  powerplant 
sites  and  transmission  corridors  as 
acceptable  deductions.  The  method  of 
incorporating  these  costs  into  the 
transmission  line  and  generating  cost 
rate  calculations  would  depend  on  their 
accounting  disposition.  For  example,  if 
an  easement  or  right-of-way  is  acquired 
by  a  lump-sum  payment  at  the  beginning 
of  operations,  the  cost  would  be 
amortized  over  the  life  of  the  project  and 
the  declining  balance  entered  as  a 
component  in  computing  the  lessee's 
annual  return  on  capital  investment.  If 
the  sites  are  rented  or  leased,  or 
otherwise  held  by  periodic  payments, 
the  payments  would  be  included  as  part 
of  the  lessee's  operating  and 
maintenance  expenses. 

The  MMS  recognizes  that  the 
purchase  of  land  for  a  powerplant  is  a 
capital  cost  to  the  lessee.  Given  the 
duality  of  treatment  between  real  estate 
purchases  and  the  costs  of  renting, 
leasing,  and  acquiring  easements  or 
rights-of-way,  and  the  consideration  that 
land  is  not  a  depreciable  asset,  MMS 
has  determined  that  real  estate 
purchases  may  be  at  least  eligible  for  a 
return  on  investment.  In  practice,  real 
estate  costs  would  be  added  to  the 
annual  undepreciated  capital 
investment  to  compute  the  return  on 
investment  factor  under  the  depreciation 
method  of  calculating  capital  costs:  real 
estate  costs  would  be  included  as  part 
of  the  total  capital  investment  under  the 
retum-on-capital-investment  method.  To 
be  eligible  for  the  deduction,  the 
purchased  land  must  not  be  on  the 
subject,  or  another.  Federal  geothermal 
lease  and  the  lessee  must  demonstrate 
to  MMS's  satisfaction  that  the  siting  of 
the  geothermal  powerplant  oH  the  lease 
was  necessary.  A  return  on  real  estate 
costs-will  not  be  allowed  in  situations 
where  the  lessee  could  have  located  the 
powerplant  on  the  lease  but  chose  to 
locate  elsewhere.  Only  the  portion  of  the 
real  estate  costs  attributable  and 
allocable  to  the  land  on  which  the 
powerplant  or  transmission  facilities  are 
actually  located  will  be  eligible  for  a 


return.  The  lessee  must  obtain  approval 
from  MMS  prior  to  taking  a  return  nn 
real  estate  purchases. 

The  language  excluding  real  estate 
purchases  from  the  lessee's  allowable 
capital  costs  in  §S  206.353(b)(2)  and 
206.354(b)(2]  is  deleted  in  the  final  rule 
and  new  language  is  added  to  allow 
consideration  of  a  return  on  real  estate 
purchases.  The  handling  of  real  estate 
costs  in  the  netback  deduction 
calculations,  as  well  as  costs  associated 
with  renting  and  leasing  of  land  and 
acquisition  of  easements  or  rights-of- 
way,  will  be  addressed  in  greater  detail 
in  the  Geothermal  Payor  Handbook.  The 
terminology  "fixed  assets"  in  these 
paragraphs  is  changed  to  "depreciable 
assets"  to  clarify  that  allowable  capital 
costs  (or  investments)  are  generally 
those  associated  with  tangible, 
depreciable  equipment  and  facilities. 

"The  third  reason  arguing  the 
unsuitability  of  the  netback  procedure 
revolved  around  the  potential  for 
subtractive  error  in  the  value 
calculation.  The  commenter  explained 
that  small  errors  in  determining 
allowable  capital  costs  would  expand  to 
large  errors  in  calculating  the  resource 
value  because  of  the  proportionately 
large  investment  in  the  powerplant 
compared  to  the  value  of  the  resource. 

MMS  Response:  The  implication  here 
is  that  the  regulations  may  not 
accurately  reflect  the  lessee's  economic 
costs.  The  MMS  recognizes  that  the 
netback  procedure,  or  any  other  method 
that  attempts  to  value  a  resource  on  the 
basis  of  the  price  of  a  commodity  or 
service  derived  from  use  of  the  resource, 
can  potentially  result  in  errors  if  the 
regulations  do  not  accurately  recognize 
and  allow  for  the  lessee's  economic 
costs.  The  MMS  believes  that  the 
netback  procedure  described  in  these 
rules  accurately  reflects  the  lessee's 
costs  of  converting  geothermal  resources 
into  electricity,  and  thereby  is  an 
accurate  determinant  of  the  resource's 
value.  The  MMS  also  believes,  as  it 
explains  throughout  this  preamble,  that 
the  netback  valuation  accurately  reflects 
economic  conditions  in  the  geothermal 
industry.  Therefore,  MMS  has  attempted 
to  avoid  the  risk  of  subtractive  error. 

The  commenter's  fourth  point  is  that 
the  netback  does  not  give  an 
appropriate  treatment  of  the  rate  of 
return.  The  commenter  asserted  that 
deductions  for  return  on  investments  in 
the  netback  calculation  do  not  match  the 
actual  costs  of  capital  for  reasons  of 
both  timing  and  magnitude.  Also,  the 
rate  of  return  under  the  netback 
disproportionately  favors  the 
geothermal  field  economics  by  allowing 
the  internal  rate  of  return  on  the 
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investment  in  the  resource  (that  is,  cost 
to  bring  the  resource  into  production)  to 
exceed  greatly  the  internal  rale  of  return 
on  the  investment  in  power  production. 

ATMS  Response:  These  comments 
were  made  from  the  perspective  of  the 
integrated  geothermal  producers  and 
power  generators,  who  view  the  capital 
risks  of  financing  a  geothermal  protect 
as  being  spread  evenly  over  the 
resource  development  and  power 
generation  (and  transmission) 
components  of  the  project  as  a  whole. 
Accordingly,  capital  invested  in 
development  of  the  geothermal  field 
would  receive  the  same  rate  of  return  as 
the  capital  invested  in  the  powerplant 
and  transmission  line.  The  MMS  does 
no4  believe  that  economic  rationale 
compels  the  equation  of  field  economics 
to  powerplant  (and  transmission) 
economics.  Because  the  characteristics 
of  the  producible  resource  determine  the 
design  and  operation  of  the  power 
conversion  equipment  a  powerplant  is 
not  installed  until  sufficient  reserves 
ha\-e  been  discovered — and  tested — to 
supply  the  powerplant  at  the  capacity 
for  which  it  was  designed.  Furthermore, 
most  independent  (nonutihty) 
geothermal  powerplant  operators  have 
long-term  (10-  to  30-year)  electricity 
sales  agreements  with  utilities.  It  is 
reasonable  to  assume  that  operators 
anticipate  a  sufficient  supply  of 
geothermal  resources  to  meet  the 
delivery  commitments  of  the  electricity 
sales  agreements  and  thus  justify  the 
financial  investment  in  the  powerplant. 
The  MMS  has  determined,  however,  that 
the  rate  of  return  specified  in  the 
proposed  rulemaking  (proposed 
§§  206.353{b){2)(v)  and  20a354(b){2)(v)) 
does  not  adequately  account  for  the 
return  on  investments  required  for 
geothermal  power  projects.  This  iss\ie  is 
discussed  in  greater  detail  later  in  the 
preamble. 

The  fifth  comment  argues  that  the 
threshold  limits  placed  on  the  generating 
and  transmission  deductions  (two-thirds 
and  50  percent,  respectively)  are 
arbitrary  and  do  not  reflect  real  costs 
(proposed  §§  20a354(c)(l)  and 
206.353(c)(1)). 

A/AfS  Response:  The  MMS  recognizes 
that  generating  and  transmission  costs 
may  exceed  the  threshold  limita.  The 
limits  were  not  meant  as  absolute 
restrictions  but  rather  were  intended  to 
alert  MMS  to  possible  excessive 
deductions.  The  MMS  has  determined 
that  it  can  monitor  excessive  deductions 
by  other  methods.  Tjie  threshold  limits 
therefore  are  deleted  in  the  final  rule. 
Howe  .er,  MMS  will  not  allow  the 
deductions  to  reduce  the  value  of  the 
geothermal  resource  to  zero.  (The  N<OrfS 


is  protected  from  accepting  no  royalties 
by  the  minimum  royalty  provisions  of 
the  lease  and  by  }  202.352  of  the  final 
rule.)  The  lessee  will  be  expected  to 
provide  afl  relevant  information  upon 
request  to  support  its  generating  and 
transmission  deductions. 

The  fmal  comment  is  that  geothermal 
values  determined  under  the  nefback 
procedure  are  disproportionately  greater 
(by  a  factor  of  two  to  three)  than  the 
market  value  of  other  fuels  used  for  the 
generation  of  a  comparable  amount  of 
electricity.  Also,  netback  values 
escalate  at  higher  rates  than  those 
projected  for  other  fuels. 

MMS  Response:  This  argument  was 
based  on  calculated  fuel  costs  of  2.55 
cents/kWh  and  1.8  cents/kWh  for 
natural  gas-  and  coal-fired  powerplants. 
respectively.  Geothermal  values 
calculated  under  the  netback  procedure 
were  cited  to  range  from  4  cents/kWh  to 
6  cents/kWh.  The  heat  rate  for  natural 
gas  was  given  as  B,500  Btu/kWh  and 
that  for  coal  as  12,000  Bta/kWh.  These 
heat  rates  are  for  modem  turbine 
generators  that  are  designed  to  operate 
at  steam  pressures  10  to  30  times  greater 
than  steam  pressures  available  to 
geothermal  powerplants.  By  comparison, 
geothermal  powerplants  have  heat  rates 
of  about  18.000  Btu/kWh  to  25,000  Btu/ 
kWh. 

The  MMS  questions  the  validity  of 
comparing  fuel  costs  for  fossil  fuel-fired 
powerplants  with  those  for  geothermal 
powerplants  because  of  different  design 
and  operating  characteristics  and 
different  heat  rates.  Nevertheless, 
geothermal  values  computed  by  the 
netback  procedure  can  be  shown  to  be 
comparable  to  hydrocarbon  fuel  values 
if  heat  rates  for  geothermal  powerplants 
are  considered.  For  example,  using  a 
typical  beat  rate  for  a  dual-flash 
powerplant  of  24,500  Btu/kWh.  a 
geothermal  netback  value  of  5  cents/ 
kWh  yields  an  equivalent  natural  gas 
value  of  S2.04/MMBtu.  which  is 
comparable  to  current  (November  1990) 
spot-gas  prices  for  deliveries  to 
pipelines.  The  5  cents/kWh  netback 
value  yields  an  equivalent  oil  value  of 
Sll.84/bbl.  assuming  the  average  heat 
content  of  a  barrel  of  oil  is  5.8  MMBtu. 

The  MMS  can  find  no  valid  basis  for 
comparing  the  escalation  of  netback 
values  with  projected  fuel  prices. 
Forecasting  future  oil  and  gas  prices  is 
an  inexact  science  at  best,  as 
demonstrated  by  the  rapid  rise  of  oil 
prices  in  the  late  1970's  and  their 
unexpected  collapse  in  1966. 

In  general,  opponents  of  the  netback 
procedure  contend  that  the  derived 
royalty  values  are  modi  greater  than 
could  possibly  be  negotiated  between  a 


geothermal  buyer  and  a  seller  under 
arm's-length  conditions. 

SfMS  Response:  The  MMS  disagrees 
with  this  conclusion.  As  discussed 
above,  netbadc  values  appear  to  be 
within  the  range  of  prices  established  in 
arm's-length  contracts  and  value  bases 
established  in  certain  revenue  sharing 
agreements  currently  existing  in  the 
geothermal  industry. 

In  comments  submitted  during  both 
comment  periods,  one  industry  trade 
organization,  representing  the  collective 
viewpoints  of  several  integrated 
resource  and  power  producers, 
suggested  the  following  modifications  to 
the  netback  procedure: 

(i)  The  first  suggestion  is  that 
deductions  should  be  allowed  for  both 
depreciation  and  interest  on  a  constant 
investment  base  to  better  reflect  the 
actual  costs  of  the  amounts  of  debt  and 
equity  invested  in  geothermal  power 
facilities. 

MMS  Response:  The  MMS  believes 
that  its  method  of  calculating  deductions 
on  the  undepreciated  capital  investment 
balance  adequately  accounts  for  the 
lessee's  actual  generating  and 
transportation  costs.  The  MMS  also 
believes  that  its  method  better  reflects 
an  actual  internal  rate  of  return  earned 
on  the  power  generating  and 
transmission  operations.  Calculation  of 
depreciation  and  interest  on  the  basis  of 
a  constant  investment  would  overstate 
the  lessee's  capital  cost. 

(ii)  The  commenter  next  suggested 
that  all  costs  related  to  the  delivery  of 
the  geothermal  resource — including 
gathering  and  reinjection  systems, 
downhole  pumps  for  binary 
powerplants.  and  other  field 
equipment — should  be  included  in  the 
generating  costs  to  determine  value  at 
the  wellhead.  That  is,  the  point  of 
royalty  valuation  should  be  at  the 
wellhead  and  all  costs  subsequent  to 
extraction  of  the  resource  should  be 
deductible. 

MMS  Response:  The  MMS's  long- 
standing position  is  that  all  costs  related 
to  field  operations  are  to  be  borne  solely 
by  the  lessee.  These  operations  include 
gathering  and  reinjection  as  required  by 
regulations  at  43  CFR  part  3260.  The 
MMS's  position  on  gathering  and 
transportation  of  the  geothermal 
resource  from  the  wellhead  to  the  point 
of  utilization  is  discussed  above.  Lease 
terms  allow  the  lessee  to  reinject  unused 
geothermal  resources  and  geothermal 
effluent  without  payment  of  royalties 
(unless  the  lessee  receives 
compensation  for  these  operations); 
deductions  cannot  be  applied  against 
nonroyalty-bearing  production  or 
operations  tbat  are  field  related.  The 
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MMS  agrees  that  certain  downhole 
pump  operations  are  related  to  tha 
power  conversion  cycle  in  binary 
powerplants.  Accordingly,  the  regulation 
at  paragraph  (b)(2)  of  J  206.354 
addressing  allowable  capital  costs  is 
revised  to  allow  inclusion  of  those 
downhole  pump  costs  that  are  directly 
attributable  and  allocable  to  the  design 
requirements  of  the  power  conversion 
cycle  in  determining  generating 
deductions.  It  will  be  the  responsibility 
of  the  lessee  to  accurately  allocate. 
subject  to  audit  and  adjustment  only 
that  part  of  downhole  pump  cost 
attributable  to  the  power  conversion 
process.  Costs  associated  with 
extractiiin  of  the  resource  are  not 
allowed  in  determining  generating 
deductions. 

(iii)  The  third  suggestion  was  to 
eliminate  the  threshold  limits  on  the 
generating  and  transmission  deductions. 
An  anmtal  limit  of  80  to  85  percent  on  alt 
costs,  instead  of  separate  caps  on  the 
generating  and  transmission  deductions, 
was  recommended. 

MMS  Response:  As  discussed  above, 
the  threshold  limits  have  been  deleted. 

(iv)  The  commenter  next  argued  that  if 
the  deduction  limits  are  retained,  which 
in  effect  establish  a  floor  value  for  the 
resource,  then  a  ceiling  value  should 
also  be  established,  especially  in  view 
of  the  fact  that  the  netback  value 
approaches  the  electricity  sales  price 
neac  the  end  of  the  depreciation  period. 
A  resource  value  cap  of  40  percent  of 
gross  proceeds  was  recommended. 

MMS  Response:  The  MMS  can  find  no 
justifiable  reason  to  place  a  cap  on  the 
value  of  the  resource. 

(v)  The  commenter  next  suggested 
that  reclamation  costs  associated  with 
the  powerplant,  including  costs  of 
dismantling  the  powerplant  and 
restoring  the  lease,  should  be  an 
allowable  deduction  in  the  netback 
procedure  because  such  costs  are  an 
integral  part  of  operating  the 
powerplant. 

MMS  Response:  The  MMS  recognizes 
that  the  costs  of  dismanthng, 
decommissioning,  or  abandoning  the 
powerplant  and/or  transmission  Uneare 
indeed  part  of  the  lessee's  costs 
associated  with  those  facilities. 
However,  these  are  fiiture  costs  that  are 
not  easily  estimated  tens  of  years  in 
advance,  and  in  fact  may  not  even  occur 
at  the  end  of  a  given  project  if  the 
facilities  are  converted  to  other  uses. 
Nevertheless,  it  is  MMS*  intent  to 
recognize  powerplant  and  transmission* 
line  dismantlement  costs  wiMn  those 
costs  actoftlly  occur.  This  will  be 
accomplished  by  allowiag  the  lessee  a 
one-time  r^nd  of  loyalties  equal  la-tha 
royalty  amount  of  actual  dismantlement 


costs  in  excess  of  actual  salvage  income 
(i.e..  royalty  rate  times  the  amount  of 
dismantlement  costs  in  excess  of 
salvage  income);  the  refund  should  be 
requested  at  the  completion  of  the 
dismantlement  and  salvage  operations 
and  include  all  supporting 
documentation.  New  para^aphs  (f)  are 
added  to  SS  206.353  and  206354  to 
address  refunds  fn-  dismantlement 
costs.  Because  of  this  treatment  of 
dismantlement  costs,  salvage  value 
(usually  deducted  from  gross  investment 
prior  to  calculating  depreciation)  will 
also  be  recognized  at  the  time  of  plant 
dismantlement.  Thus,  depreciation  will 
be  calculated  on  the  full  gross 
investment,  and  the  allowed  return  will 
be  applied  to  that  gross  investment  less 
accumulated  depreciatioiL 

The  costs  of  lease  restoration, 
however,  will  not  be  recognized  by 
MMS  as  an  allowable  cost  in  the 
netback  valuation.  Restoration  of 
Federal  leases  is  a  specific  requirement 
of  the  leasee  under  section  14  of  the 
Geothemial  Resources  Lease.  The  MMS 
considers  lease  restoration  to  be  a 
function  of  operating  the  lease  rather 
than  generating  electricity;  costs 
associated  with  lease  operations  are  not 
shared  by  the  Govenmient. 

(vi)  The  cost  of  purchased  electricity 
to  operate  well  pumps  and  other  fidd 
equipment  when  those  operations  are  an 
inherent  part  of  the  power  generating 
process  was  also  reconunended  as  an 
allowable  deduction  in  the  netback 
procedure. 

MMS  Response:  As  discussed  above. 
MMS  recognizes  that  certain  equipment 
associated  with  the  generating  process 
may  be  located  in  the  field  or  well  and 
has  revised  the  regulations  accordingly. 
Such  equipment  may  include  wellhead 
separators  and  downhole  pamp&  Thus, 
any  costs  associated  with  the  operation 
and  maintenance  of  this  equipment 
would  be  included  in  determining 
generating  deductions.  However,  the 
lessee  must  properly  allocate  the  costs 
between  resource  extraction  functions 
and  power  generation  processes  and  use 
ontjrthose  costs  attributable  to  the 
power  generation  process  in  its 
dedtiction  calculations. 

(vii)The  commenter  next  prescribed 
that  the  generating  deduction  (actually 
the  generating  cost  rate)  should  be 
based  on  net  output  (tailgate  electricity) 
rather  than  ptws  generator  output 
(proposed  §  20e.354(b)(l)).  The 
commenter  reasoned  that  internal  power 
demands  ("pansitic"  eiecttidty)  should 
not  figure  into  the  deduction  calculation 
becanee  if  a  comparable  amount  of 
electricity  were  purchased^  it  would  be 
considerada  deductibia  ysneratiag 
expanaa..lYir  coBananter  canolodm  that 


real  revenues  would  then  be  comparable 
to  real  generating  costs.  In  comments 
submitted  during  the  second  comment 
period,  the  respondent  advocated  the 
use  of  delivered  electricity  to  calculate 
both  transmission  and  generating 
deductions. 

MMS  Response:  The  MMS  agrees  that 
the  costs  of  generating  parasitic 
electricity  is  an  inherent  part  of 
powerplant  operation  and  therefore 
should  be  compensated.  Computing  the 
generating  cost  rates  on  the  basis  of  net 
powerplant  output  (tailgate  electricity) 
rather  than  gross  generator  output 
accomplishes  this  goal.  Accordingly, 
regulations  at  paragraphs  (b)(1)  and 
(b)(3)  of  S  206.354  are  revised  by 
replacing  "generated  electricity  "  with 
"plant  tailgate  electricity."  The 
definition  of  "generated  electricity"  in 
§  206.351  is  deleted  in  the  final  rule. 

However,  a  caveat  must  be  added  to 
the  definition  of  'plant  tailgate 
electricity"  to  protect  the  Government 
from  sharing  in  the  cost  of  ^nerating 
any  electricity  that  ia  returned  to  the 
lease  for  lease  operations.  To  reiterate, 
deductions  cannot  be  applied  against 
nonroyalty-bearing  production  or 
operations  that  are  field  related. 
Although  electricity  retomed  to  the 
lease  does  not  produce  revenue,  it 
cannot  be  viewed  the  same  as  parasitic 
electricity,  which  is  used  in.  and  is 
necessary  to,  the  energy  conversion 
process.  Rather,  it  is  electricity  that 
normally  would  be  purchased  by  the 
lessee  for  field  operations  and  thus 
would  not  be  compensated  by  the 
Federal  lessor,  it  is  also  electricity  that 
otherwise  would  be  available  for  sale. 
Accordingly,  the  defniition  of  "plant 
tailgate  electricity"  in  §  206.351  is 
modified  in  the  final  rule  to  be  inclusive 
of  electricity  generated  by  the 
powerplant  and  returned  to  the  lease  for 
lease  operations. 

The  MMS  disagrees  that  generating 
deductions  shonid  be  calculated  on 
dehvered  electricity.  The  use  of 
delivered  electricity  to  calculate 
generating  cost  rates  would  overstate 
generating  costs  and  ultimately 
generating  deductions. 

(viii)  If  the  netback  procedure  is 
adopted,  the  commenter  recommended 
tha  specific  standards  be  developed  that 
would  authorize  the  lessee  to  use  an 
alternate  valuation  approach  in  certain 
circumstances.  The  following 
standard  for  triggering  this  exception 
was  proposed: 

The  value  calculated  from  the  netback 
must  allow  money  invested  in  power 
productioa  and  transmission  to  earn  an 
internal  rateof  ieHi«i  eqasl  to  tJ  times  S*P^ 
(Standard  and  Kjot^  BBB  bend  rite  at 
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calculated  from  the  project's  discounted  cash 
flows. 

This  standard  would  be  used  as  a  test  to 
determine  whether  the  netback  value 
reflects  the  lessee's  internal  rate  of 
return  on  investment  in  power 
production  and  transmission  as 
measured  by  discounted  cash  flows.  If 
the  netback  approach  fails  this  test,  it 
was  suggested  that  a  different 
methodology  (namely  the  proportion-of- 
profits  method)  should  be  used  to  value 
the  resource. 

MMS  Response:  The  intent  of  the 
return  on  investment  is  to  recognize  the 
cost  of  funds  necessary  to  fmance  the 
construction  of  the  powerplant  and 
transmission  line.  The  return  on 
investment  is  not  intended  to  reflect  a 
discounted  cash-flow  or  other  rate-of- 
retum  analysis  used  by  a  lessee  to 
evaluate  a  particular  project.  Rather,  it 
is  intended  to  reflect  a  reasonable  cost 
of  capital.  The  MMS  perceives  no       ^ 
requirement  for  ensuring  that  the 
netback  value  reflects  the  lessee's  actual 
internal  rate  of  return  used  for  a  variety 
of  corporate  purposes.  The  MMS  has 
determined,  however,  that  the  rate  of 
return  used  in  the  netback  calculations 
should  be  2  times  Standard  and  Poor's 
industrial  BBB  bond  rate.  The  rationale 
for  this  decision  is  discussed  later. 

(ix)  The  commenter  next  argued  that 
capacity  payments  should  not  be 
included  in  the  measure  of  gross 
proceeds  from  which  the  netback 
deductions  are  subtracted  because 
capacity  payments  are  considered  a 
function  of  the  powerplant  design  and 
performance  characteristics  rather  than 
the  resource.  The  commenter  urged  that 
at  least  that  part  of  capacity  payments 
made  during  scheduled  downtime  or 
forced  outages  not  be  included  in  the 
lessee's  gross  proceeds  for  the  sale  of 
electricity. 

MMS  Response:  Capacity  payments, 
which  are  further  addressed  in  question 
8  below,  were  discussed  in  the  preamble 
of  the  proposed  rules  (54  FR  357)  within 
the  context  of  valuing  the  lessee's 
electricity.  As  described  in  that 
preamble,  rules  implementing  PURPA 
(for  example.  18  CFR  292.304  (1984)) 
require  electric  utilities  to  purchase 
available  electricity  from  qualifying 
powerplants  at  rates  equal  to  the 
purchasing  utility's  "avoided  costs." 
Avoided  costs  are  defmed  at  18  CFR 
292.101(b)(6)  (1984)  as  the  incremental 
costs  to  an  electric  utility  of  electric 
energy  or  capacity,  or  both,  which  the 
utility  would  otherwise  generate  itself  or 
purchase  from  another  source.  Avoided 
costs  are  generally  represented  by  two 
payments:  an  energy  payment  and  a 
capacity  payment.  The  energy  payment 


represents  the  purchasing  utility's 
avoided  costs  of  fuels  used  to  operate 
conventional  powerplants.  The  capacity 
payment  represents  the  utility's  avoided 
costs  associated  with  capital 
investments  in  powerplants  and 
transmission  systems  needed  to  meet 
customer  delivery  demands  or  utility 
loan  requirements.  In  effect,  capacity 
payments  are  made  in  fulHllment  of  the 
lessee's  contractual  obligation  to  deliver 
a  minimum  amount  of  electricity  to  the 
purchasing  utility.  Because  capacity 
payments  are  a  component  of  avoided 
costs.  MMS  maintains  its  position  that 
capacity  payments  are  part  of  the  total 
value  of  the  electricity  and  therefore  are 
part  of  the  lessee's  gross  proceeds 
received  for  the  sale  of  electricity. 

The  MMS  disagrees  that  capacity 
payments  are  a  function  of  powerplant 
design  and  performance  because  these 
features  are  determined  by  resource 
characteristics.  Simply  stated,  the 
quality  and  volume  of  geothermal 
production  dictate  powerplant  design: 
any  degradation  or  improvement  of 
resource  characteristics  will  affect 
powerplant  performance. 

Capacity  payments  are  generally 
established  yearly  and  paid  in  equal 
monthly  installments:  scheduled 
downtimes  and  brief  periods  of  forced 
outages  are  usually  taken  into  account. 
Accordingly.  MMS  finds  no  reason  to 
discount  capacity  payments  during  these 
periods.  If  the  downtime  or  forced 
outage  lasts  an  entire  production  month, 
however,  MMS  would  consider  an 
exception,  assuming  that  geothermal 
production  is  either  shut  in  and/or 
determined  by  BLM  not  to  be  royalty- 
bearing. 

(x)  The  commenter  finally  suggested 
that  a  return  on  funds  expended  prior  to 
commercial  operation  of  a  facility 
should  be  allowed  as  part  of  the  capital 
investment  base.  The  commenter 
reasoned  that  carrying  costs  incurred 
during  the  construction  phase  of  a 
project  which  can  include  service 
payments  for  both  debt  and  equity,  are 
an  integral  part  of  the  lessee's  invested 
capital  because  investments  do  not 
produce  income  until  a  powerplant  is 
operational.  The  commenter  suggested 
that  the  depreciable  investment  base  be 
calculated  by  summing  the  annual 
investments  adjusted  by  an  annual  rate 
of  return  based  on  a  weighted-average 
cost  of  capital  for  the  geothermal 
industry. 

MMS  Response:  Interest  charges 
incurred  by  a  lessee  on  capital 
borrowed  to  finance  construction  of  a 
project,  also  known  as  interest  during 
construction  (IDC),  are  currently 
recognized  by  MMS  as  part  of  the 
depreciable  capital  investment  base  on 


which  the  transmission  and  generating 
cost  rates  are  calculated.  Service 
pajTnents  on  equity  investments  are 
also  considered  part  of  the  depreciable 
capital  investment.  However,  the 
interest  and  equity  payments  must  be 
the  actual  amounts  clearly  attributable 
and  allocable  to  the  powerplant  or 
transmission  line  for  which  the  money 
was  burrowed,  and  must  be  incurred 
during  the  planning  and  construction 
phases  of  those  facilities;  these 
payments  also  must  be  verifiable  upon 
audit.  In  those  cases  where  IDC  or 
equity  payments  cannot  be  attributed  to 
a  particular  powerplant  or  transmission 
line.  MMS  may.  at  its  discretion, 
approve  an  amount  provided  the  lessee 
submits  a  written  request  and  provides 
adequate  documentation  supporting  the 
proposed  amount. 

(5)  What  should  be  the  proper  rate  of 
return  under  the  netback  valuation 
procedure  and  what  sources  of 
information  are  publicly  available  to 
support  any  suggested  alternative  rates 
of  return? 

The  MMS  proposed  a  rate  of  return  of 
1.5  times  Standard  and  Poor's  industrial 
BBB  bond  rate  at  SS  206.353(b)(2)(v)  and 
206.354(b)(2)(v)  in  the  proposed 
rulemaking.  Six  respondents  commented 
on  the  proposed  rate  of  return  during  the 
first  comment  period.  Five  commenters 
representing  States  and  private  interest 
owners  opposed  using  the  factor  of  1.5 
to  calculate  the  rate  of  return,  citing  the 
lack  of  rationale  and  inconsistency  with 
valuation  of  other  minerals  (oil,  gas.  and 
coal)  as  reasons:  they  generally 
preferred  a  straight  Standard  and  Poor's 
industrial  BBB  bond  rate  as  the  rate  of 
return.  Two  of  these  commenters 
suggested  that  the  Standard  and  Poor's 
industrial  BBB  rate  may  be  liberal 
because  the  element  of  risk  is  so  low  for 
companies  constructing  geothermal- 
driven  PURPA  plants  that  loans  are 
made  on  the  basis  of  nonrecourse 
financing.  On  the  other  hand,  an 
industry  trade  organization  argued  that 
the  proposed  rate  of  return  of  1.5  times 
Standard  and  Poor's  industrial  BBB  rate 
was  insufficient  to  cover  the  actual  costs 
of  generating  and  transmitting 
electricity.  (Industry  generally  shares 
this  viewpoint  as  indicated  by  testimony 
at  the  public  hearing.) 

Five  respondents  commented  on  the 
rate-of-retum  issue  during  the  second 
comment  period:  four  represented 
industry  and  one  represented  a  State. 
The  State  commenter  again  opposed  any 
rate  of  return  greater  than  Standard  and 
Poor's  industrial  BBB  bond  rate,  but  did 
not  present  any  factual  basis  for  its 
position. 
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Industry  cominentas  collectively 
endorsed  a  rate  of  return  equal  to  the 
weighted-average  cost  of  debt  and 
equity — also  referred  to  as  the  weighted- 
average  cost  of  capital — for  integrated 
geothemal  resource  and  power 
developers.  An  industry  trade 
organization,  which  represented  the 
views  of  the  other  industry  commenters, 
observed  that  the  weighted-average  cost 
of  debt  and  equity  was  dependent  upon 
(1)  the  initial  capitalization  (the 
proportion  of  debt  to  equity],  (2)  cost  of 
debt,  and  (3)  return  on  (or  cost  of) 
equity.  The  commenter  indicated  that 
capitalization  of  geothermal  projects 
varied  in  the  extreme,  ranging  fitjm  100 
percent  equity  financed  to  100  percent 
debt  financed:  representative  debt  to 
equity  ratios  were  estimated  to  range 
from  50/50  to  70/30.  Long-term  debt 
during  the  mid-1980' s,  when  many  of  the 
existing  geothermal  projects  were 
developed,  was  available  at  interest 
rates  of  11  to  12  percent.  Letters  from 
investment  banking  firms,  submitted 
with  the  commenter's  analysis, 
indicated  that  the  pre-tax  return  on 
equity  needed  to  attract  investments  in 
geothermal  power  projects  dxiring  the 
mid-lQSO's  was  in  excess  of  25  percent 
and  as  high  as  40  percent;  the 
commenter  asserted  that  the  typical 
equity  return  was  between  30  and  35 
percent.  By  assuming  representative 
debt  to  equity  ratios  of  50/50  to  70/30, 
an  average  interest  rate  of  11.5  percent 
on  long-term  debt,  and  an  average 
return  on  equity  of  32.5  percent  the 
commenter  calculated  that  the  weighted- 
average  cost  of  capital  (debt  and  eqtiity) 
for  the  geothermal  industry  ranged 
between  17.S percent  and  220 percent. 
The  commenter  noted  that  this  analysis 
yielded  a  rate  of  return  approximately  2 
times  Standard  and  Poor's  iitdustrial 
BBB  bond  rate.  The  commentar  then 
proposed  to  avoid  the  multiplier  and 
establish  a  fixed  rate  of  20  percent 

MMS  Response:  As  previously 
discussed,  the  return  on  invested  capital 
is  intended  to  compensate  the  leasee  for 
its  costs  necessary  to  Gnance  a 
powerplant  and  transmission  line.  The 
MMS  recognizes  that  geothermal 
powerplant  operations  may  contain  a 
certain  element  of  risk  attributable  to 
the  continued  producibility  of  a  viable 
resource,  and  that  geothermal 
powerplants  therefore  may  incur 
relatively  greater  Gnancing  costs  than 
cpnventionally  fueled  powerplants. 

Industry's  proposal  to  fix  the  rate  of 
return  at  20  percent  will  not  accurately 
reflect  the  cost  of  capital  in  view  of  the 
rise  and  fall  of  interest  rates  over  time. 
A  fixed  rate  of  return  would  penalize 
lessees  during  periods  of  higher  interest 


rates  and  subsidize  them  during  periods 
of  lower  interest  rates. 

In  previous  product  valuation 
rulemakings  (for  example,  oil  and  gas 
valuation  rulemakings  at  53  FR  1ZI3  and 
1262,  January  15. 1988).  MMS  determined 
that  the  rate  of  return  on  depreciable 
capital  investment  should  be  closely 
associated  with  the  cost  of  money 
necessary  for  construction  of 
transportation  and  processing  facilities. 
The  MMS  concluded  that  a  corporate 
bond  rate  adequately  considered  the 
risks  involved  in  such  ventures  and 
believed  that  the  Standard  and  Poor's 
industrial  BBB  bond  rate  represented  a 
rational  choice  among  the  available 
alternatives.  This  conclusion  was 
viewed  primarily  in  terms  of  long-term 
debt  the  impact  of  equity  financing  was 
unknown.  During  the  mid-1980'8  (1983  to 
1987).  Standard  and  Poor's  industrial 
BBB  bond  rate  ranged  from  a  low  of 
about  9.5  percent  to  a  high  of  about  15 
percent  the  average  was  about  12 
percent  which  is  correlative  with  the 
interest  rates  on  long-term  debt  reported 
in  the  geothermal  industry's  comments. 
However,  considering  that  equity 
financing  may  account  for  50  percent  or 
more  of  the  capital  invested  in  a 
powerplant  and  transmission  line,  and 
that  the  return  on  equity  may  be  as  high 
as  40  percent  the  weighted-average  cost 
of  capital  to  finance  geothermal  power 
projects  is  easily  greater  than  a  straight 
corporate  bond  rate.  For  example,  if  half 
of  a  project  was  Hnanced  by  equity 
investment  at  an  expected  rate  of  return 
of  40  percent  and  the  remaining  half  by 
long-term  debt  at  an  interest  rate  of  12 
percent,  the  total  cost  of  Gnancing  the 
project  would  be  about  26  percent  This 
amount  as  well  as  the  weighted-average 
rates  of  return  calculated  by  the 
industry  commenter,  is  within  the  range 
of  Standard  and  Poor'^s  industrial  BBB 
bond  rates  increased  by  a  factor  of  two. 
The  MMS  Gnds  that  a  rate  of  return  of  2 
times  Standard  and  Poor's  industrial 
BBB  bond  rate  is  a  reasonable 
representative  cost  of  capital  for 
Gnancing  geothermal  power  projects: 
this  rate  of  return  therefore  is  adopted  in 
the  final  rule  for  use  in  determining 
fransmission  line  and  generating  cost 
rates  under  the  netback  procedure. 

(6)  Is  the  proportion-of-proGts  method 
appropriate  for  geothermal  resource 
valuation? 

Uke  the  controversy  surrounding  the 
netback  valuation  procedure,  the 
proportion-of-profits  method  also 
generated  divisive  argument  most  of 
industry  favored  the  exclusive  use  of  the 
proportion-of-profits  method,  whereas 
nonindustry  opposed  its  use. 


Briefly  summarized,  value  of  the 
geothermal  resource  under  the 
proportion-of-pnrfits  method  is  the 
proportional  share  of  the  geothermal 
project's  net  operating  income 
attributable  to  the  geothermal  Geld.  The 
proportional  share  is  based  on  the  ratio 
of  capital  invested  in  developing  the 
geothermal  Geld  to  capital  invested  in 
the  entire  geothermal  project  (Geld 
development,  powerplant  construction, 
and  transmission  line  installment).  (See 
proposed  rulemaking  at  54  FR  357, 
January  5. 1988,  for  further  details.) 

Five  respondents  representing  States 
and  private  interest  owners  opposed  the 
proportion-of-profits  method.  One 
commenter  pointed  out  that  the 
proportion-of-proGts  method  is  similar 
to  Internal  Revenue  Service's  (IRS) 
proportional  profits  method  used  in 
depletion  calculations  for  Federal 
income  tax.  except  the  Federal  depletion 
calculation  uses  a  ratio  of  mining  costs 
over  total  costs  of  producing  the  mineral 
resource  instead  of  the  ratio  of 
investment  in  the  geothermal  field  over 
total  investment  in  the  geothermal  field, 
powerplant.  and  transmission  line  used 
under  the  proportion-of-proGts  method. 
This  commenter  suggested  that  the  use 
of  investments  rather  than  costs  seems 
to  be  chosen  so  that  most  of  the  net 
income  is  allocated  to  the  powerplant 
rather  than  the  geothermal  Geld,  thus 
reducing  the  value  attributable  to  the 
geothermal  resource.  The  commenter 
also  noted  that  IRS's  proportional  profits 
method  is  seldom  used  because  tht  IRS 
is  uncomfortable  with  the  idea  that  a 
ratio  of  one  cost  over  total  costs  is  a 
reliable  method  of  determining  how 
profit  should  be  allocated  between 
production  and  post  production 
processes. 

One  commenter  criticized  the  basic 
concept  of  the  proportion-of-;»t>Gts 
method — the  greater  the  costs 
attributable  to  a  component  of  the 
project  such  as  electrical  generation  or 
field  production,  the  greater  the  value 
attributable  to  that  component  of  the 
project — as  being  incorrect  Rather,  a 
lower  cost  of  producing  the  resource 
should  correspond  to  a  higher  value  of 
that  resource.  The  concept  that  rates  of 
return  on  powerplant  and  transmission 
line  investments  should  equal  those  for 
field-development  investments  was 
further  criticized  for  the  following 
reasons: 

(i)  The  rates  of  return  expected  on 
investments  in  the  production  of 
geothermal  resources  are  greater  than 
those  expected  on  investments  in 
electrical  generation.  Accordingly,  a 
greater  proportionate  cash  flow  should 
be  allocated  to  the  geothermal  Geld, 
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which  in  effect  would  increase  the  value 
of  the  geothermal  resource:  and 

(ii)  If  generating  plant  capital  costs 
are  financed  with  nonrecourse 
financing,  the  only  real  plant  capital 
investment  is  the  interest  actually  paid. 
This  would  lower  the  cash  flow  for  the 
plant  and  increase  the  cash  flow  for  the 
geothermal  field,  thereby  increasing  the 
value  of  the  resource. 

It  was  also  argued  that  the  proportion- 
of-profits  method  merely  derives  a  unit 
amount  (dollars  per  kilowatthour)  of  the 
costs  of  producing  the  resource,  not  the 
resource's  value. 

Finally,  two  of  the  commenters 
advised  that  audits  would  be  more 
difficult  for  proportion-of-profits 
valuations  than  for  netback  valuations. 

Five  respondents  representing 
industry  and  industry  trade 
organizations  strongly  advocated  the 
proportion-of-profits  method.  Several 
speakers  at  the  public  hearing  also 
testified  in  favor  of  the  proportion-of- 
profits  method.  The  proportion-of-profits 
method  is  premised  on  the  allocation  of 
net  operating  income  (or  actual  cash 
flow)  to  each  component  of  an 
integrated  geothermal  project 
(production  field,  powerplant,  and 
transmission  line)  based  on  the  relative 
proportion  of  the  capital  invested  in 
each  component.  The  need  for 
determining  an  appropriate  proxy  rate  of 
return  and  depreciation  schedule  (as 
under  the  netback  procedure)  is 
eliminated.  The  specific  rate  of  return 
earned  by  the  project  is  whatever  the 
actual  cash  flows  produce.  The  rate  of 
return  attributable  to  the  resource 
investment  is  the  same  as  that 
attributable  to  the  other  component 
investments. 

Because  field  investment  costs  and 
operating  expenses  are  considered  in 
the  proportion-of-profits  method,  the 
proponents  argue  that  the  resource 
value  derived  by  this  method  would 
refiect  a  fair  and  reasonable  arm's- 
length  negotiated  price.  Under  the 
recommended  proportion-of-profits 
formula,  the  geothermal  resource  value 
would  be  no  less  than  the  field  operating 
expenses  (net  operating  income  was 
defined  as  never  being  less  than  zero). 
The  commenter  concluded  that  inclusion 
of  field  investments  and  operating 
expenses  in  the  value  determination 
would  encourage  efficient  operation. 

In  summary,  supporters  of  the 
proportion-of-profits  method  believe 
that  it  calculates  a  more  accurate  value 
of  the  resource  while  providing  the 
Government  with  a  fair  return 
commensurate  with  the  intent  of 
Congress  in  passing  the  Geothermal 
Steam  Act  of  1970. 


MMS  Response:  The  proportion-of- 
profits  method  and  the  netback 
procedure  are  similar  in  that  both  derive 
a  value  of  the  geothermal  resource  by 
taking  into  account  the  lessee's 
expenses  and  investments.  (In  fact,  the 
proportion-of-profits  method  can  be 
viewed  as  a  form  of  netback  calculation, 
with  the  allowed  rate  of  return  varying 
according  to  the  return  to  the  project.) 
The  MMS  has  determined  that  the  two 
methods  differ  primarily  in  their 
handling  of  the  lessee's  return  on 
invested  capital.  Under  the  netback 
procedure,  the  return  on  investment  is 
intended  to  refiect  a  reasonable  cost  of 
capital;  the  cost  of  capital  is  expressed 
by  the  rate  of  return,  determined  to  be  2 
times  Standard  and  Poor's  industrial 
BBB  bond  rate  as  previously  discussed. 
Under  the  proportion-of-profits  method, 
the  lessee's  return  on  investment  is  not 
explicitly  stated  but  is  determined 
inherently  by  the  electricity  sales  price 
(or  revenue  received)  and  ultimately  by 
the  company's  profitability.  In 
application,  the  proportion-of-profits 
method  confuses  investment 
profitability  with  a  company's  minimum 
return  on  investment  necessary  to  cover 
the  cost  of  capital. 

As  discussed  above,  the  return  on 
investment  under  the  netback  procedure 
is  intended  to  recognize  the  lessee's  cost 
of  funds  necessary  to  finance  the 
powerplant  and  transmission  line. 
Capital  costs  must  be  accurately 
estimated  because,  if  the  cost  of  capital 
is  overestimated,  the  generating  and 
transmission  deductions  would  be 
overstated  and  royalty  values  would  be 
understated.  The  MMS  does  not  view 
the  proportion-of-profits  method  as  an 
accurate  determinant  of  capital  cost 
because  it  refiects  a  company's 
profitability  rather  than  the  industry's 
cost  of  capital. 

Also,  as  previously  stated,  MMS  does 
not  find  compelling  the  argument  that 
the  rate  of  return  on  investment 
attributable  to  resource  development 
must  be  the  same  as  that  attributable  to 
other  components  of  the  geothermal 
project.  In  addition.  MMS  is  not 
comfortable  using  a  different  rate  of 
return  for  each  project. 

In  view  of  MMS's  knowledge  of  actual 
pricing  and  revenue  sharing  provisions 
in  arm's-length  contracts,  MMS  does  not 
believe  that  the  values  derived  by  the 
proportion-of-profits  method  would 
refiect  prices  negotiated  in  arm's-length 
contracts  any  better  than  those  values 
derived  by  the  netback  procedure.  In 
summary,  none  of  the  comments 
received  convinced  MMS  that  the 
proportion-of-profits  method  derived  a 
more  accurate  value  of  the  geothermal 


resource  compared  to  the  netback 
procedure. 

(7)  Should  an  alternative  fuels 
approach  be  used  to  value  "no  sales" 
geothermal  resources  (for  both  electrical 
generation  and  direct  utilization)?  If  so. 
how  should  the  value  of  the  alternative 
fuels  be  determined? 

Value  of  the  geothermal  resource 
under  the  alternative  fuels  approach  is 
determined  by  the  Btu  value  (or  cost)  of 
the  conventional  fuel  (oil.  gas,  coal, 
wood,  etc.)  displaced  by  use  of  the 
geothermal  resource. 

Six  commenters  addressed  the 
alternative  fuels  approach  for  valuation; 
all  were  within  the  context  of 
geothermal  power  generation.  None  of 
the  commenters  completely  endorsed 
the  method.  Three  commenters  directly 
opposed  the  method,  and  three  others    ^ 
suggested  that  the  valuation  of  the 
alternative  fuel  alone  would  create 
insurmountable  administrative  and 
auditing  difficulties. 

MMS  Response:  The  MMS  agrees  that 
an  alternative  fuel  approach  is 
inappropriate  for  valuing  geothermal 
resources  used  to  generate  electricity. 
Considering  that  electricity  is  a  form  of 
energy  converted  from  the  thermal 
energy  of  the  resource,  MMS  believes 
that  a  netback  valuation  based  on  the 
value  of  the  geothermally  generated 
electricity  is  a  more  proper  approach. 
However,  MMS  is  adopting  an 
alternative  fuels  method  to  value  "no 
sales"  geothermal  resources  used  for 
direct  utilization.  (See  §  206.355(c](l)(ii) 
or  (d)(l)(ii)  of  this  rule  for  further 
details.) 

No  comments  were  received  on  how 
the  alternative  fuel  should  be  valued. 
The  MMS  has  determined  that  the  value 
of  the  alternative  fuel  should  be  the 
price  that  the  lessee  would  otherwise 
pay  for  purchasing  the  particular  fuel. 

(8)  Should  capacity  payments  be 
included  in  the  value  of  electricity? 

Four  comments  addressed  the 
capacity  payment  issue;  three  were  from 
States  and  private  interest 
representatives  and  one  was  from  an 
industry  trade  organization.  The 
nonindustry  respondents  favored  the 
inclusion  of  capacity  payments  In  the 
value  of  electricity.  One  respondent 
suggested  that  if  capacity  payments 
were  considered  payments  for  the 
capital  cost  of  the  powerplant 
(industry's  position),  then  a  deduction 
for  capital  investments  should  be 
disallowed;  that  is.  only  plant  operating 
expenses  would  constitute  the 
generating  deduction.  Industry  opposed 
the  inclusion  of  capacity  payments, 
claiming  that  they  are  a  function  of 
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powerplant  design  rather  than  the 
resource. 

Within  the  context  of  capacity 
payments,  MMS  also  requested 
information  as  to  what  extent 
geothermal  production  is  shut  in  during 
forced  outages  or  scheduled  powerplant 
downtimes  but  capacity  payments  are 
still  received.  No  statistical  data  were 
received,  although  MMS  understands 
that  it  is  general  industry  practice  to 
shut  in  or  throttle  back  wells  as  soon  as 
practical  during  unscheduled  outages 
("trips"  in  industry  terms)  as  well  as 
scheduled  downtimes.  One  nonindustry 
respondent  commented  that  capacity 
payments  received  during  the  outages, 
whether  scheduled  or  unscheduled, 
should  still  be  included  as  part  of  the 
value  of  electricity  because  they  are 
established  yearly  with  a  certain 
amount  of  downtime  factored  in. 

MMS  Response:  Capacity  payments 
were  discussed  in  question  4(ix)  above. 
The  MMS  has  determined  that -capacity 
payments  are  a  part  of  the  electricity 
sales  value, 

(9)  How  should  electricity  be  valued 
when  the  geothermal  lessee  is  also  the 
power  generating  utility? 

In  situations  where  the  lessee  is  also  a 
utility,  MMS  suggested  that  the  value  of 
the  electricity  might  be  established  as 
the  weighted  average  of  the  utility's 
customer  rates.  No  comments  were 
received  on  this  or  any  alternative 
method  of  valuing  electricity  for 
application  of  the  netback  valuation 
procedure  under  these  unique  lessee- 
utility  situations. 

MMS  Response:  Due  to  their  rarity. 
MMS  will  review  these  situations 
individually  to  determine  the  proper 
methods  of  valuing  the  electricity  and/ 
or  the  resource  as  allowed  under  the 
benchmark  systems. 

(10)  What  criteria  should  be  used  to 
value  the  geothermal  resource  when  the 
lessee  has  an  arm's-length  generating 
agreement  with  a  third  party  but 
receives  revenue  from  the  sale  of 
electricity  (that  is.  the  lessee  sells 
electricity  generated  by  an  unaffiliated 
party  using  the  lessee's  geothermal 
resource)? 

The  only  comment  received  on  this 
question  implied  that  the  contract  with 
the  powerplant  owner  would  establish  a 
generating-cost  deduction,  which  could 
be  used  in  valuing  the  resource. 

MMS  Response:  The  MMS  does  not 
foresee  such  situations  occurring.  The 
MMS  believes  that  the  regulations  in 
8  20e.352(d)  are  sufficiently  flexible  to 
allow  individual  value  determinations  in 
these  situations. 

(11)  Should  there  be  a  one-time 
election  to  use  the  retum-on-capital- 
investment  method  for  valuation  under 


the  netback  procedure  (proposed 
5§206.353(b)(2)(iv)(B)and 
206.354(b)(2)(iv)(B))  for  those  facilities 
placed  into  service  before  March  1. 
1988? 

A  retum-on-capital-investment  is  one 
of  two  alternative  methods  proposed  to 
determine  the  lessee's  costs  associated 
with  capital  investment  in  the 
powerplant  and  transmission  line;  the 
other  method  involves  depreciation  and 
a  return  on  undepreciated  capital 
investment.  One  commenter  (from 
industry)  favored  having  the  method 
available  for  use  for  facilities  placed 
into  service  prior  to  March  1, 1988.  and 
one  commenter  [bom  nonindustry) 
disagreed  with  its  use  prior  to  March  1, 
1988;  neither  commenter  provided 
substantive  reasons  for  their  position. 

MMS  Response:  The  MMS  first 
adopted  the  retum-on-capital- 
investment  method  (as  an  alternative  to 
the  depreciation  method)  with  the 
promulgation  of  new  transportation  and 
processing  allowance  regulations  for  oil 
and  gas  valuation  effective  March  1, 
1988  (53  PR  1184  and  53  FR  1230.  January 
15. 1988).  Those  regulations  provide  that 
the  retum-on-capital-investment  method 
will  apply  only  to  facilities  first  placed 
into  service  after  March  1, 1988  (30  CFR 
206.157(b)(2)(iv)(B)  and 
206.159(b)(2)(iv)(B)  (1990).  For 
consistency  with  those  regulations, 
MMS  also  adopted  the  retum-on-capital- 
investment  method  for  determining 
transmission  and  generating  cost  rates/ 
deductions  under  the  netback  procedure 
for  powerplants  first  placed  into  service 
on  or  after  March  1. 1988  (MMS  report 
"Valuation  of  Federal  Geothermal 
Resources — Electrical  Generation."  June 
1988.  pages  7  and  13).  The  MMS  can  find 
no  compelling  reason  to  allow 
application  of  the  retum-on-capital- 
investment  method  solely  for  geothermal 
resource  valuation  in  a  manner 
inconsistent  with  the  intent  of  the 
regulations  introducing  the  policy. 

(12)  Should  depreciation  (under  the 
netback  procedure)  be  based  on  a  fixed 
time  period  commensurate  with  the  first 
electricity  sales  agreement  (proposed 
§§  206.353(b){2)(iv)(A)  and 
206.354(b)(2)(iv)(A))  or  some  other 
reasonable  time  period,  and  what 
conditions  or  considerations  might 
extend  or  decrease  the  depreciation 
period? 

Two  State  commenters  expressed 
concern  that  a  depreciation  schedule 
tied  to  the  life  of  an  electricity  sales 
contract  may  unduly  entitle  the  lessee  to 
an  accelerated  depreciation,  especially 
when  the  expected  useful  life  of  the 
generating  and  transmission  facilities  is 
longer  than  the  sales  contract.  They 
recommended  that  depreciation  be 


based  on  the  useful  life  of  the  capital 
assets  (powerplant  and  transmission 
line)  rather  than  a  contract  term. 

An  industry  trade  organization 
recommended  that  adjustment  to  the 
depreciation  time  period  be  allowed 
when  (1)  the  actual  performance  of  the 
geothermal  reservoir  is  not  able  to 
support  the  optimal  performance  of  the 
powerplant  as  originally  projected  or  (2) 
the  powerplant  becomes  technologically 
obsolete  within  a  very  short  period  of 
time,  and  upgrading  requires  substantial 
infusions  of  new  capital  investment.  The 
commenter  recommended  that  the 
lessee  be  allowed  to  use  either  a 
straight-line  or  accelerated  depreciation 
method,  presumably  as  circumstances 
dictate. 

One  industry  respondent  expressed 
concern  that  the  straight-line 
depreciation  method  does  not  correctly 
allocate  the  cost  of  geothermal 
powerplants  over  the  life  of  the  project 
(or  contract).  The  straight-line 
depreciation  method  was  considered 
inapplicable  because  geothermal 
powerplants  must  rely  on  a  local  source 
of  geothermal  production,  which  cannot 
be  supplemented  by  other  fuel  sources. 
Accordingly,  costs  tend  to  be 
understated  in  the  early  years  when 
plant  capacities  are  high  and  overstated 
in  the  later  years  as  the  annual  amount 
of  generation  declines.  This  commenter 
recommended  a  depletion-accounting 
method  to  allocate  capital  costs  over  the 
primary  term  of  the  electricity  sales 
contract.  The  depletion  rate  would  be 
adjusted  yearly  on  the  basis  of  the 
forecasted  amount  of  geothermal 
resource  remaining  to  the  termination  of 
the  sales  contract. 

MMS  Response:  After  reviewing  the 
above  comments,  MMS  has  determined 
that  the  proposed  depreciation  method 
is  proper  for  netback  valuation.  A 
depreciation  period  based  on  the  term  of 
the  electricity  sales  agreement  avoids 
guessing  about  the  life  of  the  geothermal 
reserves  as  well  as  the  useful  life  of  the 
capital  assets.  The  final  rules,  however, 
provide  for  alternative  depreciation 
periods  upon  proper  showing  by  the 
lessee  and  acceptance  by  MMS.  This 
exception  is  intended  to  be  used 
primarily  in  situations  where  the  lessee/ 
powerplant  operator  (such  as  a 
municipal  utility)  does  not  have  an 
electricity  sales  contract  on  which  to 
base  a  depreciation  period,  or  in  other 
unusual  or  extraordinary  situations 
currently  not  anticipated  by  MMS. 
Assuming  that  the  netback  procedure  is 
applicable  in  these  cases,  a  depreciation 
schedule  based  on  the  expected  life  of 
the  capital  assets,  or  some  other  period 
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acceptable  to  MMS,  would  be 
considered. 

The  MMS  has  determined  that  a 
straight-line  depreciation  method  is 
more  administratively  manageable  than 
other  depreciation  methods  and 
therefore  is  subject  to  less  interpretation 
and  possible  misuse.  The  MMS  believes 
that  accelerated  depreciation  bsised  on  a 
depletion-accounting  method  is 
inappropriate,  because  this  method  was 
devised  for  tax  purposes  and  is  not 
consistent  with  VOklS's  intent  to  account 
for  the  lessee's  actual  generating  and 
transmission  costs. 

The  MMS  recognizes  that  subsequent 
expenditures  for  the  addition  or 
replacement  of  major  capital  items,  or 
for  other  powerplant  or  transmission 
line  improvements,  may  occur  over  the 
original  depreciation  period.  The  MMS 
believes  the  regulations  are  sufficiently 
flexible  to  allow  these  costs  to  be 
incorporated  into  depreciation 
schedules. 

(13)  Should  recapitalization  and 
redepreciaUon  of  powerplants  and 
transmission  lines  be  allowed  with  a 
change  in  ownership? 

The  only  cooimenter  (from  an  industry 
trade  organization)  on  this  issue 
recommended  that  recapitalization  and 
redepreciatioD  be  allowed  with  changes 
in  ownership.  The  conunenter  believed 
that  doing  so  would  provide  an 
incentive  for  new  investments  in 
geothermal  projects  and  might 
encourage  potential  purchasers  to  pay  a 
premium  over  the  original  cost  of  the 
plant  in  order  to  offset  higher 
construction  costs  of  new  facilities. 

MMS  Response:  The  MMS  has 
considered  the  issiie  of  recapitalization 
with  a  change  in  ownership  and  decided 
that  it  is  appropriate  for  the  Government 
to  participate  in  the  depreciation  of 
powerplant  and  transmission  facilities 
only  once,  especially  in  view  of  MMS's 
nonparticipation  in  the  profits  or  losses 
attendant  upon  the  sale  of  these 
facilities.  AccordinKly,  the  language  in 
proposed  §§  206353(b)(2)(iv)(A)  and 
20a354(b)(2)(iv)(A)  disallowing 
recapitalization  and  redepreciation  on  a 
change  of  ownership  is  adopted  in  the 
final  rule. 

(cj  Valuation  Standards — Direct 
Utilization 

(1)  Does  the  least  expensive, 
reasonable  alternative  fuel  approach 
(proposed  {  206.3S5(cM2))  correctly 
reflect  the  value  of  geothermal  resources 
utilized  by  the  lessee  in  his  own  direct 
utilization  process  facility? 

The  least  expensive,  reasonable 
alternative  fuel  approach  (or  simply  the 
"alternative  fuels  approach")  is  intended 
lo  be  used  when  the  Hrst  benchmarks 


for  non-arm's-length  and  "no  sales" 
valuations  are  not  applicable.  As 
described  above,  value  under  the 
alternative  fuel  approach  (or  simply  the 
alternative  fuels  approach)  is  based  on 
the  Btu  vahie  (or  cost)  of  the 
conventional  fuel  displaced  by  the 
geothermal  resource.  Two  commentere 
addressed  the  applicability  of  the 
alternative  fuels  approach  for  valuing 
direct  utilization  resources.  Both 
respondents  agreed  with  the  overall 
premise  of  the  approach  but  each 
suggested  specific  modifications  to  the 
calculation  method.  One  commenter 
stated  that  direct  utilizabon  of 
geothermal  resources  usually  involves  a 
relatively  high  capital  investment  which 
is  justified  on  the  assumption  of  low 
feedstock  costs  and  therefore  lower 
operating  expenses.  Substitution  of  a 
more  valuable  feedstock  to  estimate  the 
geothermal  resource  value  thus  would 
disproportionately  increase  the  cost  to 
the  operator  unless  an  adjustment  is 
made  to  reflect  the  lessee's  greater 
capital  investment  over  that  required  for 
the  alternative  fuel.  The  commenter 
suggested  that  an  appropriate 
adjustment  would  be  to  subtract  from 
the  calculated  cost  of  the  required 
alternative  fuel  an  amount  equal  to  ^e 
allowed  return  on  capital  cost  of  a 
facility  designed  to  bum  the  alternative 
fuel  plus  the  actual  capital  cost  of  the 
development  of  the  geothermal  resource. 

The  second  commenter  advised  that 
the  equation  proposed  by  MMS  to 
determine  the  amount  of  thermal  energy 
displaced  was  appropriate  in  terms  of 
density  and  conversion  factors  but  was 
flawed  in  regard  to  the  definition  of  the 
terms  for  enthalpies.  The  commenter 
suggested  that  to  be  more  precise,  the 
inlet  enthalpy  should  be  measured  at  the 
wellhead  and  the  discharge  enthalpy 
should  be  measured  at  the  point  just 
before  ultimate  disposal  of  the 
geothermal  fluid.  The  commenter  also 
recommended  that  a  process  called  the 
"cascade"  operation,  in  which  the  user 
gains  the  use  of  the  heat  by  hand-oH 
from  the  same  or  a  different  operator 
who  is  using  the  higher-grade 
geothermal  resource,  be  addressed  in 
the  regulations.  In  this  instance,  the 
initial  enthalpy  for  the  second  heat  user 
would  be  equal  to  the  field  enthalpy  for 
the  first  heat  user.  Finally,  the 
commenter  recommended  modifying 
MMS's  alternative  fuel  methodology 
with  a  five-step  approach.  Step  1  would 
calculate  the  amount  of  geothermal 
energy  used,  measured  in  therms  of 
heat.  This  process  would  use  the 
proposed  MMS  formula,  and  replace  the 
"efficiency  factor"  by  the  number 
lOO.OOa  Thexesult  would  be: 


thermal  energy 
u«ed  = 


enthalpy  difference  x 

density  X  volume  X 

1.133181. 


loaooo 


Step  2  would  calculate  the  purchase 
price  of  the  alternative  fuel  in  terms  of 
dollars  per  therm  using  data  submitted 
by  the  lessee.  Step  3  would  calculate  the 
equivalent  purchase  price  of  geothermal 
heat  used  from  the  equation: 

(teothermal  effective  base  cost  —  geulUcmial 
heat  used  (therms)  X  purchase  price  of 
alternate  fuel  (S/therm). 

Step  4  would  calculate  the  effects  of 
end-use  conversion  efficiencies  (based 
on  the  U.S.  Department  of  Energy  (DOE) 
sources)  to  determine  the  cost  of 
alternative  fuel  displaced  by  the 
equation: 


cost  of  alternative 
fuel  displaced  = 


geothermal  effective 
base  cost. 

efficiency  factor 


Step  5  would  calculate  the  amount  of 
royalty  due. 

MMS Response.The  MMS  has 
considered  the  proposal  to  adjust  the 
alternative  fuel  price  to  account  for  the 
relatively  high,  initial  capital  investment 
of  a  direct  use  facility  and  decided  that 
no  adjustment  is  necessary.  In 
developing  a  direct  use  facility.  MMS 
believes  that  a  lessee  has  decided  that 
his  long-term  fuel  supply  is  best 
furnished  by  geothermal  resources. 
Although  many  factors  may  have 
influenced  the  lessee's  decision,  one  of 
the  most  likely  reasons  for  utilizing  the 
geothermal  resource  is  the  overall  low 
cost  of  energy.  The  MMS  believes  that 
the  value  of  the  resource  should  be  no 
less  than  the  value  of  fuels  displaced  by 
the  geothermal  resource. 

The  MMS  has  carefully  considered  the 
comments  of  the  second  commenter  and 
has  decided  not  to  revise  the  regulations 
as  suggested.  The  five-step  alternative 
fuel  methodology  varies  little  from  the 
MMS-proposed  methodology,  and  there 
appears  to  be  little  or  no  advantage  to 
the  commenter's  suggestion.  Regarding 
the  suggestion  to  change  measurement 
points  to  determine  inlet  and  discharge 
enthalpies,  this  issue  is  the 
responsibility  of  ELM.  The  commenter's 
suggestion  that  "cascading"  should  be 
addressed  in  the  regulations  also  has 
merit.  However,  the  issue  of  royalties 
due  on  geothermal  resources  utilized  in 
cascading  steps  is  straightforward:  the 
lessee  is  responsible  for  paying  royahy 
on  the  total  thermal  energy  yielded  by 
the  resource.  Because  this  concept  may 
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be  complicated  by  the  lessee  allowing 
other  operators  to  utilize  the  resource. 
MMS  will  treat  the  use  of  geothermal 
heat  by  a  "cascade"  operation  on  a 
case-by-case  basis. 

One  respondent  observed  that  the 
method  for  calculating  the  Bfu's  utilized 
(displaced)  under  the  alternative  fuel 
approach  should  be  prescribed  by  BLM, 
not  MMS,  because  BLM  is  responsible 
for  ensuring  that  reported  sales 
quantities  are  correct. 

MMS  Response:  The  MMS  believes 
that  the  equation  for  calculating  thermal 
energy  displaced,  prescribed  in 
paragraphs  (c)(l)(ii)  and  (d)(l)(ii)  of 
§  206.355,  is  necessary  to  ensure  proper 
valuation  and  therefore  should  remain 
in  the  final  rule.  The  MMS  does  agree, 
however,  that  BLM  has  the  authority  to 
establish  the  methods  and  frequency  of 
measuring  resource  parameters 
(temperature,  volume,  etc.).  as  well  as 
the  conditions  for  calculating  the 
cumulative  amount  of  thermal  energy 
displaced  (hourly  cumulative,  montfily 
average,  etc.).  Language  to  this  effect 
has  been  added  to  the  subject 
paragraphs  in  the  final  rule.. 

(2)  What  alternative  methods  may  be 
used  to  value  these  lessee-owned  and 
used  direct  utilization  resources? 

Except  for  the  suggested  modifications 
to  MMS's  proposed  alternative  fuels 
methodology  discussed  above,  no 
alternative  methods  for  valuing  the 
lessee-owned  and  -used  direct 
utilization  resources  were  offered. 

(3)  Should  efficiency  factors  be  used 
in  the  calculation  of  thermal  energy 
displaced  (proposed  S  206.355(c)(2))7 

Only  one  comment  was  received  on 
the  applicability  of  using  the  efficiency 
factors  in  MMS's  proposed  direct 
utilization  valuation  equation.  The 
commenter  stated  that  MMS's  definition 
of  an  efficiency  factor  fails  to  account 
for  the  differences  in  heating  values 
(and  relative  thermodynamic 
efficiencies)  represented  by  the  different 
fuels  and  does  not  account  for  the 
conversion  e^iciencies  of  the  wide 
variety  of  potential  heat  conversion 
apparatus.  Each  conversion  apparatus 
has  a  "like-new"  conversion  efficiency, 
and  a  lower  operating  efficiency 
controlled  by  the  state  of  cleanliness 
and  maintenance.  The  commenter 
recommended  that  rather  than  an 
arbitrary  selection  of  a  single  numerical 
efficiency  factor  applied  to  a  wide  range 
of  apparatus,  with  a  wider  efficiency 
range  also  governed  by  the  type  of  fuel 
burned,  MMS  should  adopt  a  range  of 
probable  efficiencies  as  provided  by 
DOE  or  the  Solar  Energy  Research 
Institute. 

MMS  Response:  The  MMS  believes 
that  the  regulation  governing  efficiency 


factors  is  sufficiently  flexible  to 
accommodate  alternate  efficiency 
factors  proposed  by  lessees.  The 
numerical  efficiency  factors  are  believed 
to  be  reasonable  at  this  time.  However, 
MMS  is  prepared  to  revise  the  factors  by 
amending  the  final  rulemaking  at  a  later 
date  if  one  or  more  of  the  factors  are 
shown  to  be  less  than  reasonable. 

(4)  Is  it  reasonable  to  restrict  the 
alternative  fuel  to  one  that  would 
normally  be  used  in  a  given  direct 
utilization  process  at  the  location  of 
utilization  (proposed  {  206.355(c)(2)] 
and,  if  so,  what  criteria  should  be  used 
to  determine  the  most  reasonable 
alternative  fuel? 

Only  one  comment  was  received  on 
the  qualifications  and  criteria  for 
determining  the  most  reasonable 
alternative  fuel.  The  commenter  agreed 
with  MMS  that  the  alternative  fuel 
chosen  should  be  the  one  that  would 
normally  be  used  in  a  given  direct 
utilization  process  at  the  location  of 
utilization  because  geothermal  direct 
use  is  absolutely  site  specific.  The 
commenter  suggested  that  the  lessee  be 
required  to  identify  the  industry- 
preferred  conventional  fuel  that  would 
otherwise  be  used  in  the  direct 
utilization  facility.  In  addition,  the 
commenter  recommended  that  the 
lessee  be  required  to  define  the  price 
and  availability  of  alternative  fuels  in 
the  specific  locale  and  also  provide 
price  and  availability  quotations  from 
potential  suppliers  in  that  locale. 

MMS  Response:  A  lessee  that  values 
ils  geothermal  resource  by  the  most 
reasonable  alternative  fuel  methodology 
is  required  under  paragraph  (e)(3)  of 
§  206.355  to  notify  MMS  and  provide  a 
description  of  the  valuation  procedure 
followed.  Such  description  is  intended  to 
contain  an  explanation  of  the  selected 
alternative  fuel  and  its  valuation. 

(5)  Should  the  methods  of  valuing 
alternative  fuels  be  addressed  in  the 
final  rulemaking  and,  if  so,  what  criteria 
should  be  used  to  value  the  alternative 
fuel? 

Aside  from  the  comments  proclaiming 
administrative  and  auditing  difficulties 
associated  with  valuing  an  alternative 
fuel,  as  previously  summarized  at 
question  7  addressing  valuation  of 
geothermal  resources  used  to  generate 
electricity,  one  commenter  suggested 
that  a  valuation  procedure  for 
alternative  fuels  should  be  addressed  in 
the  rulemaking  and  offered  that  the 
value  should  be  based  on  arm's-length 
contract  prices  (which  would  be 
periodically  updated)  received  in  the 
local  retail  market. 

MMS  Response:  The  MMS  believes 
that  there  is  not  sufficient  cause  to 
establish  formal  standards  to  value 


alternative  fuels  in  the  regulation.  Under 
paragraph  (e)(3)  of  9  206.355,  a  lessee  is 
required  to  explain  the  alternative  fuel 
valuation  methodology  used  under  non-. 
arm's-length  or  "no  sales"  conditions. 
The  MMS  will  evaluate  the  lessee's 
proposal  for  reasonableness  on  a  case- 
by-case  basis. 

(d)  Valuation  Standards — Byproducts 

(1)  Are  the  proposed  procedures  for 
valuing  geothermal  byproducts 
(proposed  §  206.356)  appropriate  and  are 
there  any  alternative  methods  for 
byproduct  valuation? 

No  comments  were  received  regarding 
the  appropriateness  of  the  proposed 
byproduct  valuation  procedure  or  any 
alternative  valuation  methods.  The 
valuation  standards  published  in  the 
January  5. 1989,  proposed  rulemaking 
are  adopted  unchanged  in  this 
rulemaking. 

(2)  Is  the  method  proposed  to 
determine  byproduct  transportation 
allowances  (proposed  §S  206.357  and 
206.356)  reasonable  and  what  costs 
should  be  allowed  in  the  determination? 

Only  one  commenter  addressed 
allowable  costs  in  determining 
byproduct  transportation  allowances. 
The  commenter  suggested  that  a 
proportionate  share  of  the  cost  of 
acquisition  and  maintenance  of 
easements  (for  transportation  facilities) 
should  be  deductible  as  transportation 
costs.  The  commenter  also 
recommended  that  MMS  should  have 
the  burden  of  demonstrating  why 
specific  expenses  are  disallowed  when 
MMS  excludes  those  expenses  from  the 
transportation  allowance. 

MMS  Response:  The  MMS  intends  to 
recognize  the  costs  of  acquiring 
easements  or  rights-of-way  for 
geothermal  byproduct  transportation 
facilities.  The  method  of  incorporating 
these  costs  in  the  transportation 
allowance  calculation  would  depend  on 
their  accounting  disposition.  For 
example,  if  the  easement  or  right-of-way 
is  acquired  by  a  lump-sum  payment  at 
the  beginning  of  operations,  the  cost 
would  be  included  as  part  of  the  lessee's 
capital  investment.  If  the  easement  or 
right-of-way  is  held  by  periodic 
payments,  the  payments  would  be 
included  as  part  of  the  lessee's  operating 
and  maintenance  expenses. 
Maintenance  of  the  easements  or  rights- 
of-way  would  be  included  in  the  lessee's 
operating  and  maintenance  expenses. 
The  purchase  of  land  to  site 
transportation  facilities  might  be  eligible 
for  a  return  on  investment  if  the  location 
is  off  the  lease,  is  not  located  on  another 
Federal  geothermal  resources  lease,  and 
the  lessee  can  demonstrate  to  MMS's 
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satisfaction  that  the  purchase  of  the  o^- 
lease  site  was  absolutely  necessary. 

When  MMS  renders  any  valuation  or 
allowance  decision,  particularly  those 
decisions  disallowing  certain  expenses, 
it  issues  written  documentation 
explaining  the  reasons  for  the  decision 
and  citing  the  regulatory  authority 
permitting  the  decision.  This  policy  will 
be  continued. 

(3)  Should  the  regulations  provide  for 
byproduct  processing  allowances  and.  if 
so.  how  should  they  tie  determined? 

Three  respondents  commented  on 
whether  a  processing  allowance  for 
byproducts  should  be  included  as  a 
deduction  in  the  valuation  regulations, 
However,  no  saggestions  were  offered 
regarding  the  procedures  or  criteria  that 
should  be  used  in  determining  the 
allowance. 

Two  commenters  opposed  any 
processing  allowance  for  byproducts 
because  the  royalty  rate  for  such 
products  b  extremely  low.  a  maximum 
of  only  5  percent.  One  commenter 
advised  that  MMS  should  not 
promulgate  regulations  in  an 
informational  vacuum  due  to  its  lack  of 
experience  in  byproduct  recovery 
technology.  One  commenter  was  in 
favor  of  processing  allowances  for 
byproducts  and  suggested  that  an 
allowance  be  granted  even  when 
byproducts  have  negative  values,  as  is 
the  case  when  byproducts  are  disposed 
of  to  meet  environmental  standards. 

MMS  Response:  The  proposed 
regulations  did  not  provide  for 
processing  allowances  for  geothermal 
byproducts.  None  of  the  comments 
received  convinced  MMS  to  change  the 
proposed  rule.  The  final  regulations 
require  that  the  lessee  must  bear  the  full 
responsibility  and  expense  for  placing 
geothermal  byproducts  in  marketable 
condition. 

(e)  Miscellaneous  Issues  Addressed  in 
Preamble 

(1)  Should  MMS  grant  transportation 
allowances  for  the  lessee's  costs  of 
delivering  the  resources  to  a  point  of 
utilization  (powerplant  or  direct 
utilization  facility)  off  the  lease,  unit 
area,  or  participating  area? 

Six  commenters  addressed  the  issue 
of  granting  trarsportafion  allowances 
for  delivery  of  the  geothermal  resource 
to  a  point  off  the  lease,  unit,  or 
participating  area.  Three  commenters. 
including  two  from  States  and  one  from 
industry,  opposed  any  transportation 
allowance.  They  argued  that 
transportation  to  the  point  of  utilization 
is  a  production-related  cost,  which 
should  not  be  shared  b>-  the  lessor. 
However,  one  of  the  comments  was 
tempered  with  the  suggestion  that 


transportation  allowances  might  be 
considered  if  the  transportation  results 
in  an  increased  value  of  the  resource  to 
both  the  lessor  and  the  lessee.  Three 
commenters  representing  industry's 
position  favored  transportation 
allowances,  arguing  that  value  should  be 
established  at  the  wellhead  and  any 
transportation  costs,  including  gathering 
from  the  production  facilities  to  the 
utilization  facilities,  are  post-production 
costs  that  should  be  deductible. 

M\IS  Response:  The  lessee's 
responsibility  to  efficiently  transport  the 
resource  from  the  wellhead  to  the  point 
of  utilization  has  already  been 
discussed.  The  MMS  maintains  its 
position  that  gathering  and 
transportation  are  production-  and/or 
marketing-related  costs  that  should  not 
be  shared  by  the  lessor. 

(2)  Should  MMS  allow  costs  of 
hydrogen  sulfide  abatement  facilities 
(and  other  facilities  to  mitigate 
environmental  hazards)  as  part  of  the 
determination  for  generating  deductions 
under  the  netback  procedure? 

Two  commenters,  both  from  States, 
strongly  opposed  any  allowance  for 
costs  associated  with  the  mitigation  of 
environmental  hazards.  They  cite  that 
geothermal  operators  are  bound  by 
various  legal  requirements  [Federal, 
State,  and  local]  and  lease  terms  to 
ensure  the  enAdronment  is  adequately 
protected.  One  of  the  commenters 
suggests  that  any  deductions  for 
environmental  mitigation  in  effect  would 
be  a  subsidy  to  the  environmental 
polluter.  The  other  commenter  believed 
that  expenses  associated  with  mitigating 
environmental  hazards  are  costs  of 
extracting  the  resource  and  placing  it  in 
marketable  condition. 

Two  commenters,  one  from  industry 
and  one  from  an  industry  trade 
organization,  favored  deducting  the 
costs  of  hydrogen  sulfide  abatement 
facilities  and  other  facilities  Required  for 
the  mitigation  of  environmental  hazards. 
They  argue  that  abatement  facihties  are 
an  integral  part  of  the  power-generating 
operation,  and  because  geothermal 
resources  with  higher  levels  of 
contaminants  are  more  expensive  to 
use,  they  have  less  value. 

MMS  Response:  The  MMS  agrees  that 
geothermal  operators  are  responsible 
under  the  lease  terms  and  various  legal 
requirements  to  operate  the  lease  and 
manage  the  resource  in  an 
environmentally  sound  manner.  After 
giving  the  issue  of  hydrogen  sulfide 
abatement  facilities  careful 
consideration,  however,  MMS  believes 
that  a  distinction  must  be  drawn 
between  mitigating  environmental, 
hazards  associated  with  geothermal 
production  and  mitigating 


environmental  hazards  associated  with 
geothermal  utilizatioiL  The  MMS  agrees 
that  hydrogen  sulfide  abatement 
facilities  are  an  integral  part  of  the 
generating  facilities  utilizing  the 
geothermal  resource  and  therefore 
should  be  an  allowable  capital  cost  in 
determining  the  generating  deduction. 
The  regulation  in  paragraph  (b)(2)  of 
S  206.354  is  modified  accordingly.  Other 
facilities  to  mitigate  environmental 
hazards  can  be  included  if  they  are 
showm  to  be  an  integral  part  of  the 
powerplant  However,  MMS  maintains 
its  position  that  reinfection  of 
geothermal  effluent  is  a  production- 
related  operation.  Accorelingly.  the  costs 
of  effluent  injection  equipn>ent — 
including  pumps,  controls,  and  pipes 
regardless  of  their  location — are  not 
allowable  capital  investments.  Likewise, 
the  costs  of  mitigating  any  other 
environmental  hazards  that  are  related 
to  production  are  to  be  borne  solely  by  . 
the  lessee. 

(3)  Should  processing  allowances  be 
granted  for  geothermal  resources  used  in 
direct  utilization  processes? 

No  comments  were  offered  justifying 
the  application  of  processing  allowances 
to  direct  utilization  technologies.  Three 
commenters  opposed  any  such 
allowance,  with  one  rationalizing  that 
the  lure  of  inexpensive  geothermal  heat 
and  low  operating  costs  offset  any 
investment  costs  necessary  to  use  the 
heat. 

MMS  Response:  Geothermal     I 
resources  used  in  direct  utilization 
facilities  are  not  processed  or  converted 
to  another  form  of  energy  as  in  a 
powerplant,  The  MMS  can  Hnd  no 
rational  basis  to  grant  processing 
allowances  for  direct  utilization  of 
geothermal  resources. 

IV.  SectioD-by-SectioB  Analysis  and 
Response  to  Comments  | 

This  part  of  the  preamble  focuses  on 
comments  received  on  sections  of  the 
regulations  not  addressed  by  the 
selected  issues  discussed  in  part  HI 
above.  Comments  were  not  received  on 
every  section  of  the  proposed 
regulations.  Consequently,  those 
sections  that  were  not  changed 
significantly  from  the  proposal  are  not 
discussed  further  in  this  preamble. 
Changes  made  to  the  proposed 
regulations  as  a  result  of  the  comments 
received  on  the  selected  issues  are 
briefly  summarized.  Other  sections  are 
addressed  to  the  extent  they  are 
changed.  The  purpose  of  each  section 
discussed  is  briefly  described.  The 
preamble  of  the  proposed  regulations  (54 
FR  354.  January  5, 1989)  may  hp 
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consulted  for  additional  description  of 
selected  sections. 

Section  20Z351    Royalties  on 
Geothermal  Resources 

The  proposed  paragraph  (d)  of 
S  202351  provided  that  royalty  would  be 
assessed  on  insurance  payments  for 
resources  unavoidably  lost  unless  the 
lessee  is  self-insured.  Two  commenters. 
both  from  States,  objected  to  the 
exclusion  of  royalties  on  self-insurance 
payments.  They  claim  that  insurance 
proceeds,  wheOier  received  for  self- 
insurance  or  otherwise,  represent 
payment  for  production  and  that  the 
exclusion  of  royalty  on  self-insured 
payments  discriminates  between  the 
small  operators  who  cannot  afford  to 
self-insure  and  the  large  companies. 

MMS  Response:  The  MMS  has 
determined  that  royalties  are  due  only  if 
the  lessee  receives  insurance 
compensation  from  a  third  party.  No 
royalty  is  due  where  the  lessee  self- 
insures  primarily  because  the  insurance 
compensation  usually  represents 
internal  funds  rather  than  an  outside 
source  of  income.  The  proposed 
regulation  is  adopted  without  change  in 
the  final  rule. 

Section  202.353    Measurement 
Standards  for  Reporting  and  Paying 
Royalties 

This  section  establishes  consistent 
units  of  measurement  for  reporting 
geothermal  production  for  royalty 
purposes.  Comments  addressing  this 
section  were  discussed  in  part  III  of  this 
preamble.  The  final  rule  is  modified  to 
allow  for  multiple  units  of  measurement 
for  reporting  direct-utilization  resources. 

Section  206.351    Definitions 

This  section  defines  terms  specifically 
associated  with  valuation  of  geothermal 
resources.  The  terms  defined  here  may 
have  different  meanings  for  other 
Agencies'  regulations  and  should  not  be 
confused  with  other  intended  usages. 

"Audit" — Although  no  comments 
were  received  on  this  term,  the 
definition  of  audit  is  revised  in  the  final 
rule  to  accommodate  the  meaning  and 
intent  of  present  and  future  rules 
regarding  audits  contained  in  30  CFR 
part  217.  The  words  "*  •  *  review, 
conducted  in  accordance  with  generally- 
accepted  accounting  and  auditing 
standards,  of  '  *  *"  are  replaced  with 

*  *  *  procedure  having  the  same 
meaning  and  effect  as  that  described  at 
30  CFR  part  217  for  verifying  *  *  *." 

"Generated  electricity" — As  discussed 
in  part  III  of  this  preamble,  this  term  is 
deleted  because  of  the  modification  to 
the  method  of  calculating  generating 
cost  rates/deductions. 


"Cross  proceeds" — Four  commenters 
suggested  modifications  to  the  definition 
of  "gross  proceeds."  One  State 
commenter  recommended  that  capacity 
payments  be  specifically  cited  as  part  of 
gross  proceeds.  However,  an  industry 
commenter  suggested  that  capacity 
payments  be  explicitly  excluded  from 
the  definition  of  gross  proceeds  because 
capacity  payments  depend  on  the 
attributes  of  the  powerplant,  rather  than 
the  resource,  and  may  be  made  during 
periods  of  nonproduction.  Another  State 
commenter  recommended  that  the 
language  "or  which  could  accrue"  be 
added  after  the  words  "consideration 
accruing"  in  the  definition  to  clarify  that 
MMS  intends  to  include  all 
consideration  due  under  a  contract 
whether  or  not  actually  received  by  the 
lessee.  The  last  commenter  (an  industry 
trade  organization]  suggested  that  the 
definition  was  too  broad  and 
recommended  that  tax  reimbursements 
(or  refunds]  and  any  payments  the 
lessee  receives  for  services  such  as 
wheeling,  effluent  injection,  hydrogen 
sulfide  abatement,  and  other  operating 
expenses  be  excluded,  as  these 
expenses/reimbursements  have  no 
relation  to  the  resource. 

MMS  Response:  The  capacity 
payment  issue  has  been  discussed 
previously.  The  MMS  clearly  intends 
that  capacity  payments  be  a  part  of  the 
"total  payments  received  for  the  sale  of 
electricity"  and  believes  that  the  "total 
payments"  term  is  sufficiently  inclusive 
for  this  purpose.  The  MMS  believes  that 
the  phrase  "or  which  could  accrue" 
following  the  words  "consideration 
accruing"  in  the  first  sentence  of  the 
definition  is  unnecessary;  the  intent  of 
this  phrase  is  embodied  in  the  last 
sentence  of  the  definition. 

Production  and  production-related 
operations  are  lease  obligations  which 
the  lessee  must  perform  at  no  cost  to  the 
Federal  Government.  The  services  listed 
in  the  definition,  except  for  wheeling 
and  hydrogen  sulfide  abatement,  are  all 
benefits  that  a  lessee  may  receive  for 
production  under  the  terms  of  a 
geothermal  resources  sales  contract  and 
thus  are  considered  part  of  the  value  (for 
royalty  purposes]  for  lease  production. 
Wheeling  and  hydrogen  sulfide 
abatement  are  deleted  in  the  final  rule 
because  these  operations  are  associated 
with  utilization  of  the  geothermal 
resource  rather  than  production;  any 
reimbursements  the  lessee  receives  for 
these  operations  would  be  deducted 
from  the  lessee's  costs  of  performing 
them  when  calculating  the  transmission 
and  generating  cost  rates  under  the 
netback  procedure. 

"Plant  tailgate  electricity" — As 
discussed  in  part  III  of  diis  preamble, 


the  definition  of  plant  tailgate  electricitj- 
is  modified  to  include  any  electricity 
generated  by  the  powerplant  and 
returned  to  the  lease  for  lease 
operations. 

Section  206 J52    Valuation  Siandurdu 
for  Electrical  Generation 

This  section  establishes  the  method 
forvaluing  geothermal  resources  used  to 
generate  electricity.  Valuation  methods 
are  described  according  to  the  tj'pe  of 
transaction  under  which  the  resource  is 
disposed:  arm's-length  sales,  non-arm's- 
length  sales,  and  "no  sales."  Many  of 
the  issues  surrounding  the  valuation  of 
these  resources  were  addressed  in  part 
III  of  this  preamble. 

Paragraph  (b](l)(i]  of  S  206.352  defines 
the  value  of  those  geothermal  resources 
sold  pursuant  to  an  arm's-length 
contract  as  the  gross  proceeds  accruing 
to  the  lessee.  One  State  commenter 
objected  to  the  use  of  arm's-length 
contracts  for  valuation  purposes.  Citing 
the  necessity  to  utilize  geothermal 
resources  at  or  near  the  wellhead,  the 
commenter  questioned  whether  open. 
competitive  markets  for  geothermal 
resources  actually  exist  and  whether  a 
producer  is  able  to  obtain  fair-mprket 
value  because  it  may  be  forced  to  sell  its 
production  to  whatever  purchaser  is 
available  in  the  vicinity.  (The  lack  of  a 
typical  open-market  environment  for 
sales  of  geothermal  resources  is  also 
acknowledged  by  the  geothermal 
industry,  as  indicated  by  remarks  made 
during  the  public  hearing.)  The 
commenter  recommended  deleting  the 
arm's-length  methodology  for  valuing 
geothermal  resources,  or,  in  the 
alternative,  abandoning  the  benchmark 
system  so  that  arm's-length  contracts 
are  merely  one  indicia  of  value  to  be 
cross-checked  against  other  indicia, 
such  as  netted-back  value.  As  another 
alternative,  the  commenter 
recommended  amending  the  definition 
of  "arm's-length  contract"  (at  §  206.351) 
either  to  (1)  place  upon  the  lessee  the 
affirmative  burden  to  establish  that  its 
contract  was  negotiated  in  an  open, 
competitive  maricet.  or  (2)  permit 
auditors  to  rebut  the  assumption  that 
such  contracts  were  negotiated  in  an 
open,  competitive  market  (This 
comment  also  applies  to  paragraphs 
(b)(l)(i)  of  §§  206.355  and  206.356. 
valuation  standards  for  direct  utilization 
resources  and  byproducts,  respectively.) 
MMS  Response:  The  MMS  recognizes 
that  geothermal  resources  do  not  have 
an  open  market  in  the  conventional 
sense.  Nonetheless,  MMS  maintains  its 
position  that  prices  established  Ir.  arm's- 
length  sales  contracts  are  reflective  of 
maHcet  value  on  at  least  a  local  level. 
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The  MMS  has  discussed  the  issue  of  the 
arm's-length  gross  proceeds  standard  at 
length  in  the  preambles  to  the  oil  and 
gas  valuation  regulations  effective 
March  1, 1988  (53  FR  1184  and  53  FR 
1230):  the  reader  is  referred  to  those 
documents  for  a  full  treatment  of  the 
issue.  The  VIMS  finds  no  justification  to 
abandon  the  arm's-length  gross 
proceeds  criterion  for  geothermal 
valuation  and  believes  the  regulation 
allows  sufficient  discretion  in  accepting 
or  rejecting  arm's-length  contract  prices 
ao  value. 

An  industry  trade  organization 
objected  to  the  provisions  for 
"monitoring"  and  "review"  of  the 
lessee's  values  used  to  report  royalties, 
remarking  that  such  activities  presented 
the  possibility  of  unnecessary 
involvement  by  MMS  in  the  lessee's 
operations.  The  commenter 
recommended  that  lessees  be  provided 
with  the  opportunity  to  arrange  for  an 
independent  third-party  audit  rather    ' 
than  a*n  audit  to  be  performed  only  by 
MMS. 

MMS  Response:  Monitoring  and 
review  activities  are  well  within  the 
purview  of  MMS.  Audits  will  be 
conducted  by  MMS  or  its  designated 
agent,  or  by  other  Federal  Agencies 
having  jurisdiction  in  such  matters. 

Paragraph  (c)  of  S  206.352  is  revised  to 
address  only  the  valuation  of 
geothermal  resources  sold  under  non- 
arm's-length  contracts.  The  weighted- 
average  method,  as  proposed,  has  been 
deleted  as  the  first  valuation  benchmark 
and  replaced  with  the  minimum  value 
criterion,  and  the  revised  weighted- 
average  method,  as  described  in  part  III 
of  this  preamble.  The  netback  procedure 
and  "other  reasonable  methods 
approved  by  MMS"  are  separated  and 
assigned  secondary  and  tertiary 
benchmark  priority,  respectively.  The 
notification  requirements  of  this 
paragraph  are  maintained  at 
redesignated  paragraph  (c)(2]  of 
§  206.352. 

Paragraph  (d)  of  9  206.352  is  added  to 
address  only  the  valuation  of  "no  sales" 
geothermal  resources  used  to  generate 
electricity.  The  rationale  for  this 
revision  is  discussed  in  part  III  of  this 
preamble.  Subsequent  paragraphs  are 
redesignated  accordingly  and  modified 
by  adding  references  to  new  paragraph 
(d)  where  appropriate. 

Paragraph  (e)(2)  of  §  206.352, 
originally  proposed  as  paragraph  (d)(2) 
of  I  206.352,  requires  the  lessee  to  make 
available  to  MMS  and  other  authorized 
personnel  all  documents  and  other 
information  necessary  to  support  a 
value  determination.  An  industry  trade 
organization  objected  to  the  requirement 
obligating  lessees  to  disclose  valuation 


information  to  State  representatives. 
The  commenter  recommended  that 
"authorized  person"  be  defined  to  mean 
an  individual  acting  on  behalf  of  MMS 
under  contract,  cooperative  agreement, 
or  other  authorization.  (This  comment 
also  applies  to  redesignated  paragraph 
(e)(2)  of  S  206.355  and  paragraph  (d)(2) 
of  S  206.356.) 

MMS  Response:  The  MMS  agrees  in 
principle  with  the  commenter's 
suggestion,  but  does  not  believe  a 
definition  of  "authorized  person"  is 
necessary.  References  to  State 
representatives  and  the  Office  of  the 
Inspector  General  (OIG)  of  the 
Department  of  the  Interior  are  deleted  in 
the  final  rule  as  being  unnecessary, 
although  their  absence  from  the  rule 
does  not  mean  that  the  lessee  is  not 
required  to  provide  State  and  OIG 
representatives  the  information  at  their 
request  if  they  have  jurisdiction  or  MMS 
authorization.  The  MMS  believes  the 
modified  language  sufficiently  conveys 
the  intent  that  only  those 
representatives  who  are  authorized  to 
conduct  audits  have  access  to  the 
required  information. 

Paragraph  (f)  of  S  206.352,  originally 
designated  as  paragraph  (e)  of  §  206.352. 
requires  the  lessee  to  pay  additional 
royalties  plus  interest  if  MMS 
determines  a  higher  value  of  the 
resource  than  that  used  by  the  lessee  for 
royalty  calculations.  An  industry  trade 
organization  urged  that  because  the 
lessee  is  responsible  for  interest 
payments  on  underpayment  of  royalties, 
the  lessee  should  likewise  receive 
interest  when  excessive  royalty 
payments  are  made  to  satisfy  MMS 
requirements.  (This  comment  also 
applies  to  paragraph  (f)  of  S  206.355  and 
paragraph  (e)  of  S  206.356.) 

MMS  Response:  The  Geothermal 
Steam  Act  does  not  provide  for  interest 
compensation  due  to  royalty 
overpayments.  The  MMS  has  no  other 
statutory  authority  permitting  such 
compensation. 

Paragraph  (h)  of  S  206.352  established 
gross  proceeds  as  minimum  value  where 
geothermal  resources  are  directly  sold. 
The  final  rule  is  modified  by  deleting 
"*  *  *  pursuant  to  arm's-length  or  non- 
arm's-length  contracts"  and  simply 
referencing  resources  "directly  sold." 

Section  206.353    Determination  of 
Transmission  Deductions 

Paragraph  (b)(1)  of  §  206.353  describes 
the  basis  for  determining  a  transmission 
line  cost  rate.  No  comments  were 
received.  However,  since  publication  of 
the  proposed  rulemaking,  MMS  has 
become  aware  of  transmission  lines  that 
service  powerplants  utilizing  non- 
Federal  geothermal  resources  in 


addition  to  ones  utilizing  Federal 
resources.  The  MMS  will  not  share  in 
the  costs  of  transmitting  electricity 
generated  by  powerplants  utilizing  non- 
Federal  geothermal  resources.  This  point 
is  clarified  by  adding  at  the  end  of  the 
first  sentence  "*  *  *  for  the  purpose  of 
transmitting  electricity  attributable  and 
allocable  to  powerplants  utilizing 
Federal  geothermal  resources."  The 
intent  is  that  transmission  line  costs 
must  be  allocated  between  powerplants 
utilizing  non-Federal  geothermal 
resources  and  those  utilizing  Federal 
resources,  and  only  those  transmission 
line  costs  attributable  to  powerplants 
utilizing  Federal  geothermal  resources 
may  be  included  in  determining  the 
lessee's  transmission  line  cost  rate/ 
deduction. 

Paragraphs  (b)(1)  of  SS  206.353  and 
206.354  also  provide  alternative 
accounting  periods  for  the  transmission 
and  generating  deductions  (third 
sentence).  Language  is  added  to 
S  206.353(b)(1)  in  the  final  rule  to  include 
an  accounting  period  for  the 
transmission  deduction  that  is 
coincident  with  the  same  month  in 
which  the  powerplant  was  placed  into 
service.  Both  sections  are  modified  in 
the  final  rule  by  repositioning  and 
rewording  the  language  requiring 
transmission  and  generating  deduction 
periods  to  coincide. 

Modifications  common  to  paragraphs 
(b)(2)  of  §§  206.353  and  206.354  were 
discussed  in  part  III  of  this  preamble. 
Briefly  summarized,  the  language 
explicitly  excluding  real  estate 
purchases  from  allowable  capital  costs 
(investments)  in  the  second  sentence  is 
deleted  in  the  final  rule  and  new 
language  is  added  as  a  third  sentence  to 
allow  consideration  of  a  return  on  real 
estate  costs  if  their  necessity  is 
demonstrated  by  the  lessee  and 
approved  by  MMS.  The  terminology 
"fixed  assets"  in  the  second  sentence  is 
changed  to  "depreciable  assets"  to 
clarify  MMS's  general  intent  regarding 
allowable  investment  costs. 

Paragraphs  (b)(2)(iii)  of  SS  206.353  and 
206.354  establish  overhead  costs  as 
allowable  operating  and  maintenance 
expenses  in  determining  the 
transmission  and  generating  cost  rates/ 
deductions  under  the  netback  valuation 
procedure.  One  State  commenter 
recommended  that  overhead  costs  be 
more  explicitly  defined.  For  example, 
legal  fees,  accounting  functions, 
computer  time,  and  other  functions 
performed  at  the  corporate  level  and 
belonging  to  the  geothermal  project 
were  cited  as  overhead  costs  that  should 
be  specifically  identified. 
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MMS  Response:  The  MMS  agrees  that 
a  more  explicit  listing  of  overhead  costs 
would  be  beneficial,  but  believes  the 
proper  place  for  such  detail  is  in  the 
forthcoming  Geothermal  Payor 
Handbook. 

Paragraphs  [b)(2)(iv}(A)  of  SS  206 J53 
and  206.354  establish  (tie  method  of 
computing  depreciation  and  include  a 
prohibition  on  depreciating  equipment 
below  a  reasonable  salvage  value.  An 
industry  commenter  recommended  that 
depreciation  under  the  netback 
valuation  procedure  be  allowed  on  the 
full  costs  of  installing  the  power 
generation  and  transmission  facilities 
without  a  reduction  for  salvage  value. 
They  argued  that  a  salvage  value  is  at 
best  a  "guesstimate"  and  in  fact  may  b^ 
negative  for  facilities  in  remote  areas. 

MMS  Response:  As  discussed  above, 
salvage  value  is  defined  to  be  net  of 
dismantlement  costs.  Salvage  value  is 
not  a  depreciable  cost;  tfierefore,  it 
should  be  subtracted  from  the  lessee's 
capital  investment  prior  to  depreciation. 
The  MMS  recognizes  that  some 
equipment,  particularly  transmission 
lines,  may  have  zero  salvage  value  and 
will  accept  such  value  if  adequately 
demonstrated  by  the  lessee.  The  MMS 
realizes  that  a  salvage  value  will  be  a 
lessee's  best  estimate;  but  because  MMS 
does  not  share  in  the  profits  (or  losses) 
due  to  facility  dismantlement,  it  will 
generally  accept  a  lessee's  estimated 
salvage  value  if  that  value  is  reasonable 
and  is  adequately  supported. 

As  discussed  in  part  III  of  this 
preamble,  MMS  intends  to  consider 
depreciation  periods  other  than  those 
based  on  the  term  of  an  electricity  sales 
contract,  if  the  lessee  can  demonstrate 
to  MMS's  satisfaction  that  an 
alternative  depreciation  period  is 
reasonable  and  justified.  The  first 
sentence  of  paragraphs  (b)(2)(iv)(A)  of 
SS  206.353  and  206.354  is  modified  in  the 
final  rule  to  clarify  this  intent  by 
replacing  the  clause  *****  unless  the 
lessee  can  show  otherwise"  with  "*  *  * 
or  other  depreciation  period  acceptable 
to  MMS." 

Paragraphs  (b)(2)(v)  of  SS  206.353  and 
206.354  establish  the  rate  of  return  to  be 
used  in  determining  the  returns  on 
investments  for  transmission  lines  and 
powerplants.  As  discussed  in  part  III  of 
this  preamble,  MMS  has  determined  that 
the  rate  of  return  on  these  investments 
should  be  2  times  Standard  and  Poor's 
industrial  BBB  bond  rate.  The  fu^st 
sentences  of  these  paragraphs  are 
modified  accordingly  and  are  reworded 
for  simplification.  The  second  sentences 
are  modified  to  refer  to  annual 
deduction  periods  rather  than  operating 
years  or  periods.  The  third  sentences, 
which  prescribe  the  month  in  which  the 


rate  of  return  is  annually  redetermined, 
are  reworded  to  refer  to  the  same  month 
beginning  the  annual  deduction  period 
chosen  pursuant  to  paragraphs  (b)(1)  of 
the  sections. 

Paragraphs  (c)  of  SS  206.353  and 
206.354  originally  established  threshold 
limits  on  monthly  transmission  and 
generating  deductions.  Three 
commenters  (industry,  an  industry  trade 
organization,  and  an  industry 
representative)  objected  to  the  limits. 
They  contended  that  the  costs  of 
generating  and  transmitting  electricity 
are  real  costs  and  should  not  be 
subjected  to  arbitrary  restrictions.  One 
commenter  expressed  concern  that  Ae 
monthly  application  of  the  transmission 
and  generating  cost  rates  may  lead  to 
inequities  in  valuing  the  resource  if  the 
limits  remain  in  place  because  seasonal 
adjustments  in  the  electricity  price  rates 
could  result  in  relatively  low  gross 
proceeds. 

MMS  Response:  As  discussed  in  part 
III  of  this  preamble.  MMS  has 
determined  that  the  threshold  limits  on 
transmission  and  generating  deductions 
are  unnecessary.  Paragraphs  (c)(1)  and 
(c)(2)  of  SS  206.353  and  206.354  are 
deleted  accordingly.  However,  total 
deductions  (transmission  plus 
generating)  are  not  allowed  to  reduce 
the  value  of  the  geothermal  resource  to 
zero.  Language  stating  this  caveat 
appears  as  new  paragraphs  (c)  of 
SS  206.353  and  206,354. 

Paragraphs  (d)(1)  of  SS  206.353  and 
206.354  establish  the  methods  of 
adjusting  royalty  payments  at  the  end  of 
the  accounting  year  when  actual 
transmission  and  generating  deductions 
(based  on  the  accounting  year's  actual 
costs)  result  in  royalty  underpayments 
or  overpayments.  A  Slate  commenter 
objected  to  the  crediting  procedure 
when  royalties  are  overpaid  due  to 
understated  transmission  and  generating 
deductions.  They  argued  that  any 
mechanism  for  providing  a  credit  must 
take  into  account  the  gross  proceeds 
requirement;  thus  any  credit  extended  in 
a  subsequent  month  because  of 
overpayment  using  the  netback  method 
in  a  prior  month  must  not  result  in  a 
value  that  is  less  than  the  lessee's  gross 
proceeds  for  the  prior  month. 

MMS  Response:  This  comment 
presumably  refers  to  non-arm's-length 
situations,  siiwe  both  gross  proceeds 
and  the  netback  value  are  involved.  The 
MMS  does  not  perceive  a  problem  with 
the  proposed  crediting  mechanism.  If  the 
recalculated  deductions  result  in 
netback  values  that  are  less  than  the 
lessee's  gross  proceeds  under  a  non- 
arm's-length  contract  the  minimum 
royalty  will  be  based  on  the  gross 
proceeds  as  required  by  S  206.352(h). 


Accordingly,  no  credit  would  be  due  the 
lessee. 

New  paragraphs  (f)  are  added  to 
SS  206.353  and  206.354  to  allow  for  the 
recoupment  of  royalties  attributable  to 
actual  dismantlement  costs  in  excess  of 
salvage  income,  as  discussed  in  part  iU 
of  this  preamble. 

Section  206.354    Determination  of 
Generating  Deductions 

Paragraph  (b)(1)  of  S  206.354  describes 
the  method  of  calculating  generating 
cost  rates.  As  discussed  in  part  II  of  this 
preamble,  the  MMS  is  modifying  the 
method  of  calculating  generating  cost 
rates  by  using  plant  tailgate  electricity 
rather  than  generated  electricity. 
Accordingly,  the  word  "generated"  in 
the  third  sentence  of  this  paragraph  is 
replaced  with  "plant  tailgate"  in  the 
final  rule. 

Paragraph  (b)(2)  of  S  206.354  describes 
in  general  terms  the  capital  costs 
allowed  for  computing  a  generating  cost 
rate.  As  discussed  in  part  III  of  this 
preamble,  MMS  recognizes  that  some 
equipment  associated  with  the  power 
conversion  cycle  may  be  located  at  or  in 
the  well,  such  as  separators  or 
downhole  pumps  used  to  meet  pressure 
specifications  of  the  power  conversion 
equipment.  To  allow  for  these  costs,  the 
final  rule  is  modified  by  adding  at  the 

end  of  the  second  sentence or  are 

required  by  the  design  specifications  of 
the  power  conversion  cycle."  The  third 
sentence  is  modified  in  the  final  rule  by  . 
deleting  reference  to  hydrogen  sulfide 
abatement  equipment  and  other 
powerplant  facilities  installed  to 
mitigate  environmental  hazards  because 
MMS  has  determined  that  this 
equipment  is  an  integral  part  of  a 
powerplant  operation. 

Paragraph  (b)(3)  of  S  206.354.  which 
further  addresses  the  method  of 
calciilating  generating  cost  rates,  is 
modified  in  the  final  rule  by  replacing 
the  word  "generated"  with  "plant 
tailgate." 

Section  206.355     Valuation  Standards 
for  Direct  Utilization 

Proposed  paragraph  (c)  of  S  206.355 
established  a  benchmark  system  for 
valuing  direct  use  geothermal  resources 
sold  under  non-arm's-length  contracts  or 
not  sold  but  instead  directly  utilized  by 
the  lessee  in  its  own  utilization  facility 
("no  sales"  resources).  The  first 
benchmark  designated  the  weighted- 
average  method  for  valuation.  As 
discussed  previously  for  geothermal 
resources  used  to  generate  electricity 
and  sold  under  a  non-arm's-length 
contract,  MMS  has  rejected  the 
proposed  wei^ted-average  valuation 
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method  and  determined  that  a  lessee's 
gross  proceeds  received  under  its  non- 
arm's-length  contract  must  be 
considered  in  any  valuation  scheme. 
Also.  MMS  determined  that  arm's-length 
sales  of  significant  quantities  of 
geothermal  resources  to  the  same 
facility  would  be  considered  if  the  non- 
arm's-length  gross  proceeds  were  not 
acceptable.  Accordingly,  this  section  is 
revised  to  reflect  that  position.  A  new 
benchmark  system  incorporating  MMS's 
gross  proceeds  philosophy  and  the  least 
expensive,  reasonable  alternative  fuel 
approach  is  established  to  value  those 
direct  utilization  resources  sold  under 
non-arm's-length  contracts.  Valuation 
standards  for  "no  sales"  direct 
utilization  resources  are  reassigned  to  a 
new  paragraph  (d]. 

The  first  valuation  benchmark  under 
revised  S  206.355(c)  is  similar  to  the  first 
benchmark  used  to  value  electrical 
generation  resources  sold  under  non- 
arm's-length  contracts  (final  rule 
S  206.352(c)(l)(i)):  the  gross  proceeds 
received  by  the  lessee  under  its  non- 
arm's-length  contract  will  be  acceptable 
for  royalty  valuation  provided  those 
gross  proceeds  are  not  less  than  the 
gross  proceeds  derived  from  or  paid 
under  the  lowest-priced  available 
comparable  arm's-length  contract  for 
sales  of  geothermal  resources  to  the 
lessee-affiliate's  same  direct  utilization 
facility  (the  "minimum  value").  If  the 
gross  proceeds  under  the  lessee's  non- 
arm's-length  contract  are  less  than  the 
"minimum  value,"  or  if  there  are  no 
available  comparable  arm's-length 
contracts,  value  will  be  determined  by 
the  weighted  average  of  the  gross 
proceeds  established  under  arm's-length 
contracts  for  the  sales  of  significant 
quantities  of  geothermal  resources  to  the 
same  direct  utilization  facility.  The  same 
conditions  regarding  the  availability  and 
comparability  of  arm's-length  contracts 
noted  for  valuing  the  electrical 
generation  resources  are  applicable  to 
the  direct  utilization  resources. 

If  the  first  benchmark  is  not 
applicable,  value  would  then  be 
established  by  the  second  benchmark — 
the  least  expensive,  reasonable 
alternative  fuel  approach 
(5  206.355(c)(l)(ii)).  "Any  other 
reasonable  valuation  method  approved 
by  MMS"  is  assigned  separately  as  the 
third  valuation  benchmark  in 
S  206.355(c](l)(iii).  This  provision  is 
intended  to  be  used  only  in  those  cases 
where  the  lessee  can  demonstrate  that 
the  first  two  benchmarks  are 
unworkable  or  inapplicable.  The 
notification  requirements  of  this  section 
are  maintained  as  redesignated 
paragraph  (c)(2)  of  S  206.355. 


Paragraph  (d)  of  S  206.355  is  added  to 
address  the  valuation  of  "no  sales" 
direct  utilization  resources.  It  appears 
separately  because  in  these  situations 
the  lessee  has  no  gross  proceeds  for  the 
sale  of  the  resource  (or  a  converted  form 
of  energy)  on  which  to  base  or  compare 
value.  Valuation  criteria  are  established 
in  a  benchmark  system  similar  to  that 
for  non-arm's  length  sales  valuations, 
with  the  first  benchmark  at  paragraph 
(d)(l)(i)  again  considering  prices 
established  in  arm's-length  sales 
contracts  as  a  measure  of  value. 
Although  the  lessee  generally  will  utilize 
only  its  own  geothermal  resources  to 
supply  the  direct  utilization  facility, 
there  may  be  some  situations  where  the 
lessee  purchases  additional  resources 
from  other  parties  for  utilization  facility 
consumption.  These  other  purchases,  if 
arm's-length  and  of  significant 
quantities,  would  provide  a  logical  basis 
for  establishing  value.  Accordingly, 
valuation  under  the  first  benchmark  for 
"no  sales"  direct  utilization  resources  is 
the  weighted  average  of  gross  proceeds 
established  in  arm's-length  contracts  for 
the  purchase  of  significant  quantities  of 
geothermal  resources  to  supply  the 
lessee's  facility.  As  with  the  electrical 
generation  resources,  the  acceptability 
of  the  gross  proceeds  under  the  arm's- 
length  contract(s)  to  value  the  lessee's 
production  will  be  determined  in  large 
part  by  the  volume  and  quality  of 
resources  purchased  compared  to  that  of 
the  lessee's  own  production:  other 
contract  elements  such  as  time  of 
execution,  duration,  terms,  and  other 
factors  affecting  the  disposition  or  value 
of  the  resource  will  also  be  considered. 

The  second  benchmark  under  the  "no 
sales"  direct  utilization  valuation 
standards  in  9  20e.355(d)(l)(ii)  is  the 
least  expensive,  reasonable  alternative 
fuel  method.  The  MMS  anticipates  that 
this  procedure  will  be  used  to  value 
most  geothermal  resources  used  by 
lessees  in  their  own  direct  utilization 
facilities.  "Other  reasonable  valuation 
methods  approved  by  MMS"  are 
assigned  as  a  third  benchmark  in 
S  206.355{d)(l){iii).  with  the  intent  that 
this  benchmark  can  be  used  only  when 
the  lessee  demonstrates  that  the  first 
two  benchmarks  are  unworkable. 

All  paragraphs  following  newly 
designated  paragraph  (d)  of  9  206.355 
are  redesignated  accordingly;  references 
to  new  paragraph  (d)  are  made  where 
appropriate. 

Paragraph  (h)  of  9  206.355  establishes 
gross  proceeds  as  minimum  value  where 
geothermal  resources  are  directly  sold. 
The  final  rule  is  modified  by  deleting 
"*  *  *  pursuant  to  arm's-length  or  non- 


arm's-length  contracts"  and  simply 
referring  to  resources  "directly  sold." 

Section  206.356    Valuation  Standards 
for  Byproducts 

This  section  establishes  the  methods 
of  valuing  geothermal  byproducts  for 
royalty  purposes.  Although  no 
comments  were  received,  paragraph 
(c)(1),  the  first  benchmark  for  valuing 
non-arm's-length  and  "no  sales" 
byproducts,  is  revised  by  replacing  fh»" 
"equivalent  gross  proceeds" 
methodology  with  the  minimum  valu<> 
methodology,  consistent  with  the  first 
non-arm's-length  valuation  benchmark 
for  electrical  generation  and  direct 
utilization  of  geothermal  resources. 
Paragraph  (c)(1)  is  further  modified  by 
incorporating  the  provisions  of  the 
second  benchmark  (proposed  paragraph 
(c)(2)).  Thus,  the  first  benchmark  for 
valuing  non-arm's-length  and  "no  sales" 
byproducts  would  compare  the  lessee's 
non-arm's-length  gross  proceeds  with 
the  minimum  value  under  available 
comparable  arm's  length  contracts  in  the 
field  or,  if  necessary  to  obtain  a 
representative  sample,  from  the  same 
area.  Again,  if  the  lessee's  gross 
proceeds  are  less  than  the  "minimum 
value,"  or  if  there  are  no  comparable 
contracts,  then  value  is  determined  by 
the  weighted  average  of  the  gross 
proceeds  established  under  arm's-length 
contracts  for  the  sale  of  like-quality 
products  in  the  field  or  the  same  area. 
Paragraph  (c)(2)  is  deleted  and  the 
following  paragraphs  are  renumbered 
accordingly. 

Section  206.357    Byproduct 
Transportation  Allowances — General 

This  section  establishes  the 
conditions  for  application  of  byproduct 
transportation  allowances.  No 
comments  were  received  addressing  this 
section,  but  the  final  rule  is  modified  by 
inserting  references  to  unit  areas  and 
participating  areas  at  appropriate 
places.  This  change  recognizes  that 
unitization  consolidates  various  leases 
into  a  single  operating  unit  without 
regard  to  separate  ownership  and 
establishes  allocation  of  costs  and 
benefits  on  a  basis  defined  in  the 
agreement. 

Section  206.358    Determination  of 
Byproduct  Transportation  Allowances 

This  section  describes  the  methods  of 
determining  transportation  allowances 
for  geothermal  byproducts.  Paragraph 
(b)(2)  describes  the  general  costs 
allowed  in  determining  a  transportation 
allowance  under  non-arm's-length  or  no 
transportation  contract  situations.  The 
terminology  "fixed  assets"  in  the  second 
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sentence  is  changed  to  "depreciable 
assets"  in  the  final  rule  to  clarify  MMS's 
intent  of  recognizing  only  those  costs 
associated  with  the  capital  equipment 
and  facilities  required  to  transport  the 
byproduct  as  part  of  the  capital 
investment  base.  The  parenthetical 
phrase  "but  excluding  real  estate 
purchases"  in  the  second  sentence  is 
deleted  and  a  new  sentence  is  added  to 
allow  consideration  of  a  return  on  the 
cost  of  land  purchased  to  site  a 
transportation  facility  if  the  lessee  can 
demonstrate  the  necessity  for  the 
purchase  and  the  cost  is  approved  by 
MMS. 

Paragraph  (b)(2)(v)  establishes  the 
rate  of  return  to  be  used  in  computing 
the  allowance  when  the  transportation 
is  performed  by  the  lessee  or  the 
lessee's  affiliate.  In  the  proposed  rule, 
MMS  suggested  a  rate  of  return  of  1.5 
times  Standard  and  Poor's  industrial 
BBB  bond  rate.  Although  no  comments 
were  received  on  this  particular  rate  of 
return,  MMS  has  re-examined  the  issue 
and  determined  that  the  1.5  multiplier  is 
not  warranted.  The  MMS  does  not 
foresee  byproduct  transportation 
systems  involving  unusual  design  or 
extraordinary  costs.  Rather,  they  are 
perceived  as  conventional  operations 
analogous  to  coal  and  other  solid 
mineral  transportation  methods.  The 
final  rule  is  modified  by  designating 
Standard  and  Poor's  industrial  BBB 
bond  rate,  without  a  multiplier,  as  the 
rate  of  return  for  determining  byproduct 
transportation  allowances. 

Section  212.351    Required 
Recordkeeping  and  Reports 

This  section  is  modified  in  the  final 
rule  by  incorporating  the  requirements 
of  §  212.352  (records  and  files 
maintenance).  Section  212.352  is  deleted 
as  being  duplicative  and  unnecessary. 

The  final  rule  also  includes  an 
administrative  amendment  to  subpart  B 
of  30  CFR  part  212  to  remove  the 
authority  citation  included  therein.  The 
authority  citation  for  part  212  is  included 
directly  after  the  table  of  contents  and 
before  the  regulatory  text  and  therefore 
is  not  required  under  this  subpart. 

V.  Procedural  Matters  n 

Executive  Order  12991 

The  Department  has  determined  that 
this  document  is  not  a  major  rule  and 
does  not  require  a  regulatory  analysis 
under  Executive  Order  12291.  This 
rulemaking  will  establish  regulations  to 
refiect  current  policy  and  practices  with 
respect  to  the  valuation  of  geothermal 
byproducts  and  resources  used  in  direct 
utilization  processes. 


Regulatory  Flexibility  Act 

Because  this  rule  primarily  clarifies 
existing  requirements,  there  are  no 
significant  additional  requirements  or 
burdens  placed  upon  small  business 
entities  as  a  result  of  implementation  of 
this  rule.  Therefore,  the  Department  has 
determined  that  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act(5U.S.C.601e<se9.). 

Executive  Order  12630 

The  Department  certifies  that  this 
rulemaking  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  pursuant  to  Executive 
Order  12630.  "Government  Action  and 
Interference  with  Constitutionally 
RtJtected  Property  Rights." 

Paperwork  Reduction  Act  of  1980 

The  information  collection  and 
recordkeeping  requirements  located  at 
99  202.353.  210.352,  and  210.354  of  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  OMB  under 
44  U.S.C.  3501  et  seq.  and  assigned  OMB 
Clearance  Numbers  1010-0033  and  1010- 
0022. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  a 
detailed  statement  pursuant  to 
paragraph  (2)(C)  of  Section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 

List  of  Subjects 

30  CFR  Part  202 

Coal.  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands— mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  206 

Coal.  Continental  shelf,  Geothermal 
energy.  Government  contracts.  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements.  i 

30  CFR  Part  210 

Coal.  Continental  shelf.  Geothermal 
energy,  Government  contracts,  Indian 


lands.  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  212 

Coal.  Continental  shelf,  Geothermal 
energy,  Government  contracts.  Indian 
lands,  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  25. 1991. 

David  C  O'NmL 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  parts  202,  206,  210. 
and  212  are  amended  as  follows: 

PART  202--ROYALTIES 

1.  The  authority  citation  for  pari  202  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C.  396 
et  seq.:  25  U.S.C.  396a  et  seq.:  25  U.S.C  2101 
et  seq.:  30  U.S.C.  181  el  seq.:  30  U.S.C.  351  et 
seq.:  30  U.S.C.  1001  et  seq.:  30  U.S.C.  1701  et 
seq.:  31  U.S.C.  9701;  43  U.S.C.  1301  et  seq.:  43 
U.S.C.  1331  etseq.:  43  U.S.C  1801  el  seq. 

2.  Subpart  H,  previously  reserved,  is 
amended  by  adding  99  202.350  through 
202.353  to  read  as  follows; 

Subpart  H— Oaotfwrmal  RMourccs 

202.350  Scope  and  defmitions. 

202.351  Royalties  on  geothermal  resources. 

202.352  Minimum  royalty. 

202.353  Measurement  itandards  for 
reporting  and  paying  royalties. 

Subpart  H— Geothermal  Resources 

S  202.350    Scops  and  definitions. 

(a)  This  subpart  is  applicable  to  all 
geothermal  resources  produced  from 
Federal  geothermal  leases  issued 
pursuant  to  the  Geothermal  Steam  Act 
of  1970,  as  amended  (30  U.S.C.  1001  et 
seq.). 

(b)  The  definitions  in  30  CFR  206.351 
are  applicable  to  this  subpart 

§  202.35 1    Roysltiss  on  gsottternwl 
resources. 

(a)  Royalties  on  geothermal  resources, 
including  byproduct  minerals  and 
commercially  demineralized  water,  shall 
be  at  the  royalty  rate(s)  specified  in  the 
lease,  unless  the  Secretary  of  the 
Interior  temporarily  waives,  suspends, 
or  reduces  that  rate(s).  Royalties  shall 
be  paid  in  value.  The  royalty  due  shall 
be  the  value  determined  pursuant  to 
subpart  H  of  30  CFR  part  206  multiplied 
by  the  royalty  rate  in  the  lease. 

(b)(1)  Royalties  are  due  on  all 
geothermal  resources,  except  those 
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specified  in  paragraph  (b)(2)  of  thia 
section,  that  are  prodticed  from  ■  lease 
and  are  sold  or  utilized  by  the  lessee  or 
are  reasonably  susceptible  to  sale  or 
utilization  by  the  lessee. 

(2)  Geothermal  resources  that  are 
unavoidably  lost,  as  determined  by  the 
Bureau  of  Land  Management  (BLAI).  and 
geothermal  resources  that  are  reinjected 
prior  to  use  on  or  off  the  lease,  as 
approved  by  BLM.  are  not  subject  to 
royalty.  The  Minerals  Management 
Service  (MMS)  will  allow  free  of  royalty 
a  reasonable  amount  of  geothermal 
energy  necessary  to  generate  electricity 
for  internal  powerplant  operations  or  to 
generate  electricity  returned  to  the  lease 
for  lease  operations,  if  a  powerplant 
uses  geothermal  production  from  more 

,  than  one  lease,  or  uses  unitized  or 
communitized  production,  only  that 
proportionate  share  of  each  lease's 
production  (actual  or  allocated] 
necessary  to  operate  the  powerplant 
may  be  used  royalty  free.  The  MMS  will 
also  allow  free  of  royalty  a  reasonable 
amount  of  commercially  deminerahzsd 
water  necesaary  for  powerplant 
operations  or  otherwise  used  on  or  for 
the  benefit  of  the  lease. 

(3)  Royalties  on  byproducts  are  due  at 
the  time  the  recovered  byproduct  is 
used,  sold,  or  otherwise  finally  disposed 
of.  Byproducts  produced  and  added  to 
stockpiles  or  inventory  do  not  require 
payment  of  royalty  until  the  byproducts 
are  sold,  utilized,  or  otherwise  finally 
disposed  of.  The  MMS  may  ask  BLM  to 
increase  the  lease  bond  to  protect  ths 
lessor's  interest  when  BLM  determines 
that  stockpiles  or  tnverrtories  become 
excessive. 

(c)  If  BLM  determines  that  geothermal 
resources  (including  byproducts)  were 
avoidably  lost  or  wasted  from  the  leas*, 
or  thai  geothermal  resources  (including 
byproducts)  were  drained  from  the  lease 
for  which  compensatory  royalty  is  due, 
the  value  of  those  geothermal  resources 
shall  be  determined  ia  accorduice  with 
subpart  H  of  30  CFR  part  206. 

(d)  If  a  lessee  receives  insurance  or 
other  compensation  for  unavoidably  lost 
geothermal  resources  (including 
byproducts),  royalties  at  the  rates 
specified  in  the  lease  are  due  on  the 
amciunf  of  that  compensation.  This 
pardgraph  shall  not  apply  to 
compensation  through  self- insurance. 

S  20X352    MMnHim  royatty. 

In  no  event  shall  the  lessee's  annual 
royalty  payments  foe  any  producing 
lease  be  less  than  the  minimum  rc^alty 
established  by  the  lease. 


$202,353 

reporting  and  paytnfi  royalties. 

(a)  For  geothermal  resources  used  to 
generate  electricity,  the  quantity  on 
which  royalty  is  due  shall  be  reported 
on  Form  MMS-2014  (Report  of  Sales  and 
Royalty  Remittance)  as  follows: 

(1)  For  geothermal  resources  valued 
under  arm's-length  or  non-arm's-length 
contracts,  quantities  shall  be  reported 
in: 

(t]  Kilowatthours  to  the  nearest  whole 
kilowatthour  if  the  contract  sp>ecifie8 
payment  in  terms  of  generated 
electricity, 

(ii)  Thousands  of  pounds  to  the 
nearest  whole  thousand  pounds  if  the 
contract  specifies  payment  in  terms  of 
weight,  or 

(iii)  Millions  of  Btu's  to  the  nearest 
whole  million  Btu  if  the  contract 
specifies  payment  in  terms  of  heat  or 
thermal  energy. 

(2)  For  geothermal  resources  valued 
by  the  netback  procedure  pursuant  to  30 
CFR  206.352(c)(l)(ii)  or  (d)(l)(ii).  the 
quantities  shall  be  reported  in 
kilowatthours  to  the  nearest  whole 
kilowatthour. 

(b)  For  geothermal  resources  used  in 
direct  utilization  processes,  the  quantity 
on  which  royalty  is  due  shall  be 
reported  on  Form  Bt4MS-2014  in: 

(1)  Millions  oi  Btu's  to  the  nearest 
whole  million  Btu  if  valuation  is  in  terms 
of  thermal  energy  used  or  displaced, 

(2)  Hundreds  of  gallons  to  the  nearest 
hundred  gallons  of  geothermal  fluid 
produced  if  valuation  is  in  terms  of 
volume,  or 

(3)  Other  noeasurement  unit  approved 
by  MMS  for  valuation  and  reporting 
purposes. 

(c)  For  byproduct  Biinerals.  the 
quantity  on  which  royalty  is  due  ahaU  be 
reported  on  Fonn  MMS-2014  consistent 
with  MMS-established  reporting 
standards. 

(d)  For  commercially  demineralized 
water,  the  quantity  on  which  royalty  is 
due  shall  be  reported  on  Form  MMS- 
2014  in  hundreds  of  gallons  to  the 
nearest  hundred  gallons. 

(e)  Lessees  are  not  required  to  report 
the  quality  of  geothermal  resources, 
including  byproducts,  to  MMS.  The 
lessee  must  maintain  quality 
measurements  for  audit  and  valuation 
purposes.  Quality  measurements 
include,  but  are  not  limited  to, 
temperatures  and  chemical  analyses  for 
fluid  geothermal  resources  and  chemical 
analyses,  weight  percent,  or  other  purity 
measurements  for  byproducts. 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 


Autharily:  5  U.&C.  301  el  rafi;  25  U.S.C  3H 
et  seq„-  25  U.SX:.  306*  et  seq^  25  U.&C.  210t 
et  se<^  30  U.S.C.  181  et  aeq.:  30  U.S.C.  351  et 
seq.;  30  U.SlC.  lOOl  et  seq^  30  U.S.C  1701  et 
aeq.:  31  U.S.C.  8701;  43  IJ.S.C.  1301  et  »eq.:  43 
U.S.C.  1331  et  seq.:  and  43  U.S.C.  1801  el  seq. 

2.  Subpart  H  is  amended  by  revising 
§  §  206.350  and  206.351  and  by  adding 
S  §  206.352  through  206.358  to  read  as 
follows: 

Subpart  U    Geothermal  nesourees 

Sec.  .1 

206.350  Purpose  and  scope. 

206.351  Definitions. 

206.352  Valuation  standards  for  electrical 
generation. 

206.353  Oeterminstian  of  transmission 
ded  actions. 

206.354  Determination  of  generating 
deductions. 

206.355  Valuation  standards  for  direct 
utilization. 

206.350    Valuation  standards  for  byproducts. 

206.357  Byproduct  transportation 
allowances — general. 

206.358  Determination  of  byproduct 
transportation  allowances. 

Subpart  H— Geothermal  Resources 

9  206.350    Purpose  and  scope. 

(a)  This  subpart  is  applicable  to  all 
geothermal  resources  produced  from 
Federal  geothermal  leases  issued 
pursuant  to  the  Geothermal  Steam  Act 
of  1970.  as  amended  (30  U.S.C  1001  et 
seq.).  The  purpose  of  this  subpart  is  to 
establish  the  value  of  geothermal 
production  for  royalty  purposes. 

(b)  All  royalty  payments  made  to 
MMS  are  subject  to  audit  and 
adjustment. 

S  206.351    Definitions. 
For  purposes  of  thia  subpart 
Arm  's-length  contract  means  a 
contract  or  agreentent  that  has  been 
arrived  at  in  the  marketplace  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract  For  purposes  of  this 
subpart,  two  persons  are  aviated  if  one 
person  controls,  is  controlled  by,  or  is 
under  common  control  with,  another 
person.  For  purposes  of  this  subpart 
based  on  the  instruments  of  ownership 
of  the  voting  securities  of  an  entity,  or 
based  on  other  forms  of  ownership: 

(1)  Ownership  in  excess  of  50  percent 
constitutes  control; 

(2)  Ownership  of  10  through  50 
percent  creates  a  rebuttable 
presumption  of  control;  and 

(3)  Ownership  of  less  than  10  percent 
creates  a  presumption  of  noncontroi 
which  MMS  may  rebut  if  it 
demonstrates  actual  or  legal  control, 
including  the  existence  of  interlocking 
directorates. 
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Notwithstanding  any  other  provisions  of 
this  subpart  contracts  between 
relatives,  either  by  blood  or  by  marriage, 
are  not  arm's-length  contracts.  The  MMS 
may  require  the  lessee  to  certify  the 
claimed  nature  of  ownership  control.  To 
be  considered  arm's-length  for  any 
production  month,  a  contract  must  meet 
the  requirements  of  this  definition  for 
the  production  month  as  well  as  when 
the  contract  was  executed. 

Audit  means  a  procedure  having  the 
same  meaning  and  effect  as  that 
described  at  30  CFR  part  217  for 
verifying  royalty  payment  compliance 
activities  of  lessees  or  other  authorized 
persons  who  pay  royalties,  rents,  or 
bonuses  on  Federal  geothermal  leases. 

Byproduct  means: 

(1)  Any  mineral  or  minerals  (exclusive 
of  oil,  hydrocarbon  gas,  and  helium) 
which  are  found  in  solution  or 
developed  in  association  with 
geothermal  fluids  and  which  have  a 
value  of  less  than  75  per  centum  of  the 
value  of  the  geothermal  energy  or  are 
not,  because  of  quantity,  quality,  or 
technical  difficulties  in  extraction  and 
production,  of  sufficient  value  to 
warrant  extraction  and  production  by 
themselves,  and 

(2)  Commercially  demineralized 
water. 

Byproduct  recovery  facility  means  the 
facility  or  facilities  at  which  byproducts 
are  placed  in  marketable  condition. 

Byproduct  transportation  allowance 
means  an  approved  allowance  for  the 
lessee's  reasonable,  actual  costs, 
excluding  gathering,  incurred  for  moving 
byproducts,  including  commercially 
demineralized  water,  to  a  point  of  sale 
or  point  of  delivery  off  the  lease,  unit 
area,  or  communitized  area. 

Contract  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions  thereto,  between  two  or  more 
persons  and  enforceable  by  law  that 
with  due  consideration  creates  an 
obligation. 

Deduction  means  a  subtraction  used 
in  the  geothermal  netback  procedure  for 
determining  the  value  of  geothermal 
resources  utilized  by  the  lessee  to 
generate  electricity.  Transmission 
deduction  means  a  deduction  for  the 
lessee's  reasonable  actual  costs  incurred 
to  wheel  or  transmit  the  electricity  from 
the  lessee's  powerplant  to  the 
purchaser's  delivery  point  Generating 
deduction  means  a  deduction  for  the 
lessee's  reasonable,  actual  costs  of 
generating  plant  tailgate  electricity. 

Delivered  electricity  means  the 
amount  of  electricity  in  kilowatthours 
delivered  to  the  purchaser. 

Direct  utilization  means  any  process 
other  than  electrical  generation  in  which 
the  thermal  energy  of  the  geothermal 


57277 


resource  is  utilized,  including,  but  not 
limited  to,  space  heating,  greenhouse 
operations,  and  industrial  or  agricultural 
process  heat. 

Field  means  the  land  surface 
vertically  projected  over  a  subsurface 
geothermal  reservoir  encompassing  at 
least  the  outermost  boundaries  of  all 
geothermal  accumulations  known  to  be 
within  that  reservoir.  Geothermal  fields 
are  usually  given  names  and  their 
official  boundaries  are  often  designated 
by  regulatory  agencies  in  the  respective 
States  in  which  the  fields  are  located. 

Gathering  means  the  efficient 
movement  of  lease  production  from  the 
wellhead  to  the  point  of  utilization. 

Geothermal  netback  procedure  means 
the  method  of  determining  the  value  of 
geothermal  resources  that  are  utilized  in 
a  lessee-owned  powerplant  for  the 
generation  and  sale  of  electricity  by 
deducting  the  lessee's  reasonable,  actual 
fransmission  and  generating  costs  from 
the  sales  price  or  value  of  the  electricity 
to  derive  the  value  of  the  geothermal 
resource  at  the  powerplant  inlet. 

Geothermal  resources  means: 

(1)  All  products  of  geothermal 
processes,  including  indigenous  steam, 
hot  water,  and  hot  brines; 

(2)  Steam  and  other  gases,  hot  water, 
and  hot  brines  resulting  from  water,  gas, 
or  other  fluids  artificially  introduced 
into  geothermal  formations; 

(3)  Heat  or  other  associated  energy 
found  in  geothermal  formations;  and 

(4)  Any  byproducts. 

Geothermal  utilization  facility  means 
a  powerplant  or  direct  utilization  facility 
that  utilizes  the  heat  or  other  energy  of 
the  geothermal  resource. 

Gross  proceeds  (for  royalty  purposes] 
means  the  total  monies  and  other 
consideration  accruing  to  a  geothermal 
lessee  for  any  disposition  of  geothermal 
resources,  including  total  payments  for 
the  sale  of  electricity  generated  by  the 
lessee  from  lease-produced  geothermal 
resources.  Gross  proceeds  includes,  but 
is  not  limited  to,  payments  to  the  lessee 
for  certain  services  such  as  effluent 
injection,  field  operation  and 
maintenance,  drilling  or  workover  of 
wells,  and/or  field  gathering  to  the 
extent  that  the  lessee  is  obligated  to 
perform  them  at  no  cost  to  the  Federal 
Government.  Gross  proceeds  also 
includes,  but  is  not  limited  to. 
reimbursements  for  production  taxes 
and  other  taxes.  Tax  reimbursements 
are  part  of  gross  proceeds  accruing  to  a 
lessee  even  though  the  Federal  royalty 
interest  may  be  exempt  from  taxation. 
Monies  and  other  consideration, 
including  the  forms  of  consideration 
identified  in  this  paragraph,  to  which  a 
lessee  is  contractually  or  legally  entitled 
but  which  it  does  not  seek  to  collect 


through  reasonable  efforts  are  also  part 
of  gross  proceeds. 

Lease  means  a  geothermal  lease 
issued  under  authority  of  the 
Geothermal  Steam  Act  of  1970,  as 
amended  (30  U.S.C.  1001  et  seq.],  unless 
the  context  indicates  otherwise. 

Lessee  means  any  person  to  whom  the 
United  States  issues  a  geothermal  lease, 
and  any  person  who  has  been  assigned 
an  obligation  to  make  royalty  or  other 
payments  required  by  the  lease.  This 
includes  any  person  who  has  an  interest 
in  a  geothermal  lease  as  well  as  an 
operator  or  payor  who  has  no  interest  in 
the  lease  but  who  has  assumed  the 
royalty  payment  responsibility.  This 
also  includes  any  affiliate  of  the  lessee 
that  utilizes  the  geothermal  resource  to 
generate  electricity,  in  a  direct 
utilization  process,  or  to  recover 
byproducts,  or  any  affiliate  that 
transports  lease  production. 

Like-quality  lease  products  meaiu 
lease  products  that  have  similar 
chemical,  physical,  and  legal 
characteristics. 

Marketable  condition  means  lease 
products  that  are  sufficiently  free  from 
impurities  and  otherwise  in  a  condition 
that  they  will  be  accepted  by  a 
purchaser  under  a  sales  contract  typical 
for  the  field. 

Minimum  royalty  means  the  minimum 
amount  of  annual  royalty  as  specified  in 
the  lease  or  in  applicable  leasing 
regulations  that  the  lessee  must  pay 
after  commencement  of  geothermal 
production  in  commercial  quantities. 

No  sales  means  the  utilization  or 
disposal  of  geothermal  resources 
without  the  benefit  of  a  sale. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity). 

Plant  tailgate  electricity  means  the 
amount  of  electricity  in  kilowatthours 
generated  by  the  powerplant  exclusive 
of  plant  parasitic  electricity,  but 
inclusive  of  any  electricity  generated  by 
the  powerplant  and  returned  to  the  lease 
for  lease  operations.  Plant  tailgate 
electricity  should  be  measured  at,  or 
calculated  for,  the  high  voltage  side  of 
the  transformer  in  the  plant  switchyard. 

Point  of  utilization  means  the 
powerplant  or  direct  utilization  facility 
in  which  the  geothermal  resource  (steam 
or  hot  water)  is  utilized. 

Reasonable  alternative  fuel  means  a 
conventional  fuel  (such  as  coal,  oil,  gas, 
or  wood)  that  would  normally  be  used 
as  a  source  of  heat  in  direct  utilization 
operations. 

Secretary  means  the  Secretary  of  the 
Department  of  the  Interior  or  any  person 
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duly  auUxuiud  to  exercise  the  powers 
vested  in  that  office. 

Selling  arranfiement  mecuifl  the 
individually  contracted  arrangements 
under  which  sales  or  dispositions  of 
geothennal  resources  are  made, 
including  sales  or  dispositions  of 
byproducts  and  electricity  sales  where 
the  lessee  generates  electricity  from 
lease  geothennal  production. 

Spot  market  price  means  the  price 
received  under  any  sales  transaclioo 
when  pla.nned  or  actual  deliveries  span 
a  short  period  of  lime,  usually  not 
exceediiig  1  year. 

Wheeling  means  the  transmission  ai 
electricity  trom  s  powerplant  to  the 
point  of  delivery. 

S  209.352    Vikiatton  stsndanfi  f or 
sisctilcsi  gffrmOon. 

(a)  The  value  of  geothennal  resources 
produced  from  teases  subject  to  this 
subpart  and  used  to  generate  electricity 
shall  be  detennined  pursuant  to  this 
section. 

[b](l)(i)  The  value  of  geothermal 
resources  that  are  sold  pursuant  to  an 
arm's-length  contract  shall  be  the  gross 
proceeds  accniing  to  the  lessee,  except 
as  provided  in  paragraphs  (b)(l)(  i]  and 
(bl(l)(iii]  of  this  section.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  The  value 
that  the  lessee  reports  for  royalty 
purposes  is  subject  to  monitoring, 
review,  and  audit. 

(ii)  In  conducting  reviews  and  audits. 
MMS  will  examine  whether  the  contract 
reflects  the  total  consideration  actually 
transferred,  either  directly  or  indirectly, 
&om  the  buyer  to  the  seller  for  the 
geothermal  resource.  If  the  contract  does 
not  reflect  the  total  considerstivR.  MMS 
may  require  that  the  geothermal 
resource  sold  pursuant  to  that  contract 
be  valued  in  accordance  with  paragraph 
(d)  of  this  section.  Vahte  shall  not  be 
less  than  the  gross  proceeds  accruing  to 
the  lessee,  including  ai.y  additional 
consideration  received. 

(iii)  If  MMS  determines  that  the  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  an  arm's-length  contract  do  not  reflect 
the  reasonable  value  of  the  production 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its' duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  ant) 
the  lessor.  MMS  shall  require  the 
geothennal  resource  to  be  valued 
pursuant  to  paragraph  (d)  of  thia  sectioib 
and  notification  provided  to  MMS  in 
accordance  with  paragraph  (e^})  of  this 
section.  If  MMS  determines  that  tiie 
value  may  be  unreasonable.  VfiKS  will 
notify  the  lessee  and  ffrve  tke  Icsaoo  aa 


opportunity  to  provide  written 
information  justifying  the  lessee's  value. 

(^)  The  MMS  may  require  a  lessee  to 
certify  that  the  provisions  in  its  arm's- 
length  contract  include  all  of  the 
consideration  to  be  paid  by  the  buyer, 
either  directly  or  indirectly,  for  the 
geothermal  resotirce. 

[cXl)  The  value  of  geothermal 
resources  subject  to  this  section  that  are 
sold  under  a  non-arm's-length  contract 
shall  be  determined  in  accordance  with 
the  first  applicable  of  the  following 
paragraphs: 

(i)  The  gross  proceeds  accruing  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
arm's-length  contract  provided  that 
those  gross  proceeds  are  not  less  than 
the  gross  proceeds  cferived  from  or  paid 
under  the  lowest-priced  available 
comparable  arm  s-length  contract  for 
sales  of  geothermal  resources  to  the 
lessee-affiliate's  same  powerplant  (the 
"minimum  value").  If  the  gross  proceeds 
under  the  lessee's  non-arm's-length 
contract  are  less  than  the  "minimum 
value"  under  available  comparable 
arm's-length  contracts,  or  if  there  are  no 
available  comparable  arm's-length 
contracts,  value  will  be  determined  by 
the  weighted  average  of  the  gross 
proceeds  established  under  arm's-length 
contracts  for  the  sale  of  significant 
quantities  of  geothennal  resources  to  the 
same  powerplant  Available  contracts 
will  mean  contracts  in  the  possession  of 
the  lessee,  the  lessee's  affiliate,  or  MMS. 
In  evaluating  the  comparabihty  of  arm's- 
length  contracts  for  the  purposes  of 
these  regulations,  the  following  factors 
shall  be  considered:  Time  of  execution, 
duration,  terms,  quality  of  the 
geotliermal  resource,  volume,  dedication 
to  the  same  powerplant,  and  other 
factors  that  may  be  appropriate  to 
reflect  the  vahie  of  the  resource: 

(ii)  The  value  detennined  by  the 
geothermal  netback  procedure.  Under 
the  geothermal  netback  procedure,  the 
lessee's  reasonable  actual  costs  for  the 
getteratitui  and  transmission  (rf 
electricity  shall  be  deducted  from  the 
lessee's  gross  proceeds  received  for  the 
sale  of  electricity  to  determine  the  value 
of  the  geothermal  resource. 
Transmissioa  deductions  shall  be 
determined  pursuant  to  9  200.353  of  this 
part  Generating  deductions  shall  be 
determined  pursuant  to  f  206.354  of  this 
part;  or 

(iii)  A  value  determined  by  any  other 
reasonable  vahiatioB  method  approved 
by  MMS. 

(2)  Vahie  determimtions  made 
pursuant  to  this  paragraph  are  subject  to 
the  notiftcatiaB  requirements  of 
paragrapii  (el  of  this  section. 

(jdKl^Tke  vaioa  of  geothermal 
resource*  subject  to  ^lie  section  that  ace 


not  subject  to  a  sales  transaction  ("no 
sales"  geothermal  resources)  but  are        ' 
instead  utihzed  directly  by  the  lessee  in 
its  own  powerplant  for  the  generation 
and  sale  of  electricity  shall  be 
determined  in  accordance  with  the  firsf 
applicable  of  the  following  paragraphs: 

(i)  The  weighted  average  of  the  gross 
proceeds  established  in  arm's-length 
contracts  for  the  purchase  of  significant 
quantities  of  geothermal  resources  to 
operate  the  lessee's  same  powerplant  In 
evaluating  the  acceptability  of  arm's- 
Ipngth  contracts,  the  following  factors 
shall  be  considered:  Thne  of  execution, 
duration,  terms,  volume,  quality  of 
resource,  and  such  other  factors  as  may 
be  appropriate  to  reflect  the  value  of  the 
resource; 

(ii)  The  value  determined  by  the 
geothennal  netback  procedure.  Under 
the  geothermal  netback  procedure,  the 
lessee's  reasonable  actual  costs  for  the 
generation  and  transmission  of 
electricity  shall  be  deducted  from  the 
lessee's  gross  proceeds  received  for  the 
sale  of  electricity  to  determine  the  value 
of  the  geothermal  resource. 
Transmission  deductions  shall  be 
determined  pursuant  to  S  206.353  of  this 
part.  Generating  deductions  shall  be 
determined  pursuant  to  S  206.354  of  this 
part;  or 

(iii)  A  value  determined  by  any  other 
reasonable  valuation  method  approved 
by  MMS. 

(2)  Value  determinations  made  - 
pursuant  to  this  paragraph  are  subject  to 
the  notification  requirements  of 
paragraph  (e)  of  this  section. 

(eHl)  Pursuant  to  subpart  H  of  30  CFR 
part  212.  the  lessee  shall  retain  all  data 
relevant  to  the  determination  of  royalty 
value,  particularly  where  the  value  is 
determined  fmrsuant  to  paragraph  (c)  or 
(d)  of  thia  section.  Such  data  shall  be 
subject  to  review  and  audit  and  MMS 
will  direct  a  lessee  to  use  a  different 
value  if  it  determines  that  the  reported 
value  is  inconsistent  with  the 
requirements  of  these  regulations. 

(2)  Upon  request  lessees  ^atl  make 
available  to  authorized  MMS 
representatives  or  to  other  authorized 
persona  any  and  all  contracts  for  the 
sale  or  other  disposition  of  the  lease 
productionc  contracts  for  the  sale, 
generation,  and/ or  transmission  of 
electricity  attributable  to  lease 
production;  and  any  arm's-length  sales 
and  other  data  for  like-quality 
production  sold,  purchased,  or  otherwise 
obtained  by  the  lessee  from  the  field  as 
may  be  necessary  to  support  a  value 
determination. 

(3)  A  lessee  shatt  notify  MMS  if  it  has 
determined  valtie  pwrsuant  to  paragraph 
(c)  or  (d)  of  this  section.  Tike  netifkatien 
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shall  be  by  letter  to  the  MMS  Associate 
Director  for  Royalty  Management  or 
his/her  designee.  The  letter  shall 
identify  the  valuation  method  to  be  used 
and  contain  a  brief  description  of  the 
procedure  to  be  followed.  The 
notification  required  by  this  paragraph 
is  a  one-time  notification  due  no  later 
than  the  end  of  the  month  following  the 
month  the  lessee  first  reports  royalties 
on  a  Form  MMS-2014  using  a  valuation 
method  authorized  by  paragraph  (c)  or 
(d)  of  this  section. 

(f)  If  MMS  determines  that  a  lessee 
has  not  properly  determined  value,  the 
lessee  shall  pay  the  difference,  if  any. 
between  royalty  payments  made  based 
upon  the  value  it  has  used  and  the 
royalty  payments  that  are  due  based 
upon  the  value  established  by  MMS. 
The  lessee  shall  also  pay  interest  on  that 
difference  computed  pursuant  to  30  CFR 
218.302.  If  the  lessee  is  entitled  to  a 
credit,  MMS  will  provide  instructions  for 
the  taking  of  that  credit. 

(g)  The  lessee  may  request  a  value 
determination  from  MMS.  In  that  event, 
the  lessee  shall  propose  to  MMS  a  value 
determination  method  and  may  use  that 
method  in  determining  value,  for  royalty 
purposes,  until  MMS  issues  its  decision. 
The  lessee  shall  submit  all  available 
data  relevant  to  its  proposal.  The  MMS 
shall  expeditiously  determine  the  value 
based  upon  the  lessee's  proposal  and 
any  additional  information  MMS  deems 
necessary.  In  making  a  value 
determination,  MMS  may  use  any  of  the 
valuation  criteria  consistent  with  this 
subpart.  That  determination  shall 
remain  effective  for  the  period  stated 
therein.  After  MMS  issues  its 
determination,  the  lessee  shall  make  the 
adjustments  in  accordance  with 
paragraph  (f)  of  this  section. 

(h)  Notwithstanding  any  other 
provision  of  this  section,  under  no 
circumstances  shall  the  value  of 
production  for  royalty  purposes  be  less 
than  the  gross  proceeds  accruing  to  the 
lessee  where  geothennal  resources  are 
directly  sold. 

(i)  The  lessee  is  required  to  place 
geothermal  resources  in  marketable 
condition  and  to  deliver  geothermal 
resources  to  the  powerplant  at  no  cost  to 
the  Federal  lessor.  Where  the  vtlue 
established  pursuant  to  this  section  is 
determined  by  a  lessee's  gross  proceeds, 
that  value  shall  be  increased  to  the 
extent  that  the  gross  proceeds  have 
been  reduced  because  the  purchaser,  or 
any  other  person,  is  providing  certain 
services  the  cost  of  which  ordinarily  is 
the  responsibility  of  the  lessee  to  place 
the  geothermal  resource  in  marketable 
condition  or  dehver  it  to  the  powerplant. 

(j)  Value  shall  be  based  on  the  highest 
price  a  prudent  lessee  can  receive 


through  legally  enforceable  claims  under 
its  contract  Absent  contract  revision  or 
amendment,  if  the  lessee  fails  to  take 
proper  or  timely  action  to  receive  prices 
or  benefits  to  which  it  is  entitled,  it  must 
pay  royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit  Contract 
revisions  or  amendments  shall  be  in 
writing  and  signed  by  all  parties  to  the 
contract.  If  the  lessee  makes  timely 
application  for  a  price  increase  or 
benefit  allowed  under  its  contract  but 
the  purchaser  refuses  and  the  lessee 
takes  reasonable  measures,  which  are 
documented,  to  force  purchaser 
comphance,  the  lessee  will  owe  no 
additional  royalties  unless  or  until 
monies  or  consideration  resulting  from 
the  price  increase  or  additional  benefits 
are  received.  This  paragraph  shall  not 
be  construed  to  permit  a  lessee  to  avoid 
its  royalty  payment  obligation  in 
situations  where  a  purchaser  fails  to 
pay,  in  whole  or  in  part  or  timely,  for  a 
quantity  of  geothermal  resources. 

(k)  Notwithstanding  any  provision  in 
these  regulations  to  the  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  that  results  in  a 
redetermination  by  MMS  of  value  under 
this  section  shall  be  considered  final  or 
binding  as  against  the  Federal 
Government  or  its  beneficiaries  until  the 
audit  period  is  formally  closed. 

(I)  Certain  information  submitted  to 
MMS  to  support  value  determinations  is 
exempted  from  disclosure  by  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  or  other  Federal  law.  Any  data 
specified  by  law  to  be  privileged, 
confidential,  or  otherwise  exempt  will 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  law  and 
regulations.  All  requests  for  information 
about  determinations  made  under  this 
subpart  are  to  be  submitted  in 
accordance  with  the  Freedom  of 
Information  Act  regulations  of  the 
Department,  43  CFR  part  2, 

§206.353    Determination  of  tranamlaalon 
deductions. 

(a)  Where  the  value  of  geothennal 
energy  is  determined  by  the  geothermal 
netback  procedure  pursuant  to 
paragraphs  (c)(l)(ii)  and  (d)(l)(ii)  of 
§  206.352  of  this  subpart,  a  transmission 
deduction  shall  be  subtracted  from  the 
lessee's  gross  proceeds  received  for  the 
sale  of  electricity  to  determine  the  plant 
tailgate  value  of  the  electricity.  The 
transmission  deduction  consists  of 
either  or  lx>th  of  two  components: 

(1)  Transmission  line  costs  as 
detennined  pursuant  to  paragraph  (b)  of 
this  section,  and 

(2)  Wheeling  costs  if  the  electricity  is 
transmitted  across  a  third-party's 
transmission  line  under  an  arm's-length 


wheeling  agreement.  Transmission 
deductions  are  subtect  to  the  limitation 
prescribed  in  paragraph  (c)  of  this 
sectioiL 

(b)(1)  Transmission-line  costs  shall  be 
based  on  the  lessee's  actual  costs 
associated  with  the  construction  and 
operation  of  a  transmission  line  for  the 
purpose  of  transmitting  electricity 
attributable  and  allocable  to  the  lessee's 
powerplant  utilizing  Federal  geothennal 
resources.  The  monthly  transmission 
line  cost  component  of  the  transmission 
deduction  is  determined  by  multiplying 
the  annual  transmission  line  cost  rate 
(in  dollars  per  kilowalthour)  by  the 
amount  of  electricity  delivered  for  the 
reporting  month.  The  transmission  line 
cost  rate  shall  be  redetermined  annually 
at  the  beginning  of  the  same  month  of 
the  year  in  which  the  transmission  line 
was  placed  into  aervice.  the  same  month 
of  the  year  in  which  the  powerplant  was 
placed  into  service,  or,  at  the  lessee's 
option,  at  a  time  concurrent  with  the 
beginning  of  the  lessee's  annual 
corporate  accounting  period;  Provided. 
however,  the  period  selected  must 
coincide  with  the  same  period  chosen 
for  the  generating  deduction  pursuant  to 
S  206.354(bHl).  After  a  deduction  period 
is  chosen,  the  leasee  may  not  later  elect 
to  use  a  different  deduction  period 
without  MMS  approval. 

(2)  Allowable  transmission-line  costs 
include  operating  and  maintenance 
expenses,  overhead  and  either 
depreciation  and  a  return  on 
undepreciated  capital  investment  in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section,  or  a  cost  equal  to  the 
capital  investment  in  the  transmission 
line  multiplied  by  a  rate  of  return  in 
accordance  with  paragraph  (b)(2Kiv)(B) 
of  this  section.  Allowable  capital  costs 
are  generally  those  costs  for  depreciable 
assets,  including  costs  of  delivery  and 
installation  of  capital  equipment  that 
are  an  integral  part  of  the  transmission 
line.  A  return  on  capital  invested  in  the 
purchase  of  real  estate  for  transmission 
facilities  may  be  allowed  provided  that 
the  lessee  demonstrates  the  necessity 
for  such  purchase,  the  purchased  land  is 
not  on  a  Federal  geothermal  lease,  aird 
MMS  approves  the  deduction;  the  rate  of 
return  shall  be  the  same  rate  determined 
in  paragraph  (b)(2)(v]  of  this  section. 

(i)  Allowable  operating  expenses 
include  operations  supervision  and 
engineering,  operations  labor,  materials, 
ad  valorem  property  taxes,  rent, 
supplies,  and  any  other  directly 
allocable  and  attributable  operating 
expenses  that  the  lessee  can  document. 

(ii)  Allowable  maintenance  expenses 
include  maintenance  of  the  transmission 
line,  maintenance  of  equipment 
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maintenance  labor,  and  other  directly 
allocable  and  attributable  maintenance 
expenses  that  the  lessee  can  document. 

(iii)  Overhead  directly  attributable 
and  allocable  to  the  operation  and 
maintenance  of  the  transmission  line  is 
an  allowable  expense.  State  and  Federal 
income  taxes  and  severance  taxes  and 
other  fees,  including  royalties,  are  not 
allowable  expenses. 

(iv)  To  compute  costs  associated  with 
capital  investment,  a  lessee  may  use 
either  depreciation  with  a  return  on 
undepreciated  capital  investment,  or  a 
return  on  capital  investment.  After  a 
lessee  has  elected  to  use  either  method, 
the  lessee  may  not  later  elect  to  change 
to  the  other  alternative  without  MMS 
approval. 

(A)  To  compute  depreciation,  the 
lessee  must  use  a  straight-line 
depreciation  method  based  on  the 
expected  life  of  the  geothermal  project, 
usually  the  term  of  the  electricity  sales 
contract  or  other  depreciation  period 
acceptable  to  MMS.  A  change  in 
ownership  of  a  transmission  line  shall 
not  alter  the  depreciation  schedule 
established  by  the  original  lessee-owner 
for  purposes  of  computing  transmission 
line  costs.  With  or  without  a  change  in 
ownership,  a  transmission  line  shall  be 
depreciated  only  once.  The  rate  of 
return  used  to  compute  the  return  on 
undepreciated  capital  investment  shall 
be  determined  pursuant  to  paragraph 
(b)(2)(v)  of  this  section. 

(B)  To  compute  a  return  on  capital 
investment,  the  allowed  cost  shall  be  the 
amount  equal  to  the  allowable  capital 
investment  in  the  transmission  line 
multiplied  by  the  rate  of  return 
determined  pursuant  to  paragraph 
(b)(2)(v)  of  tliis  section.  No  allowance 
shall  be  provided  for  depreciation.  This 
alternative  shall  apply  only  to 
transmission  lines  Hrst  placed  into 
service  on  or  after  March  1, 1988. 

(v)  The  rate  of  return  shall  be  2  times 
Standard  and  Poor's  industrial  BBB 
bond  rate.  The  rate  of  return  shall  be  2 
tin-es  the  monthly  average  rate  as 
published  in  Standard  and  Poor's  Bond 
Guide  for  the  first  month  of  the  annual 
deduction  period  ^nd  shall  be  effective 
during  the  following  deduction  period. 
The  rate  shall  be  redetermined  annually 
at  the  beginning  of  the  same  month 
beginning  the  annual  deduction  period 
chosen  pursuant  to  paragraph  (b)(1)  of 
this  section. 

(3)  Transmission-line  cost  rates, 
determined  annually,  are  computed  by 
dividing  the  sum  of  the  operating, 
maintenance,  overhead,  and  capital 
costs  by  the  annual  amount  of  delivered 
electricity. 

(4)  For  new  transmission  lines,  the 
lessee's  costs  for  the  first  deduction 


period  shall  be  based  on  estimated 
expenses  (including,  overhead)  for 
operating  and  maintaining  the 
transmission  line.  For  subsequent 
deduction  periods,  the  transmission  line 
costs  shall  be  estimated  based  on  the 
lessee's  actual  operating  and 
maintenance  expenses  for  the  previous 
period  adjusted  for  decreases  or 
increases  that  the  lessee  knows  will 
affect  the  deduction  in  the  current 
period. 

(c)  Under  no  circumstances  shall  the 
transmission  deduction  plus  the 
generating  deduction  determined 
pursuant  to  §  206.354  of  this  subpart 
reduce  the  royalty  value  of  the 
geothermal  resource  to  zero. 

(d)(l]  If  the  actual  transmission 
deduction  determined  at  the  end  of  the 
annual  reporting  period  is  less  than  the 
amount  the  lessee  estimated  and  used  in 
the  netback  procedure  during  the 
reporting  period,  the  lessee  shall  be 
required  to  pay  additional  royalties 
retroactive  to  the  first  month  of  the 
reporting  period,  plus  interest  computed 
pursuant  to  30  CFR  218.302.  If  the  actual 
transmission  deduction  is  greater  than 
the  amount  applied  in  the  netback 
calculation,  the  lessee  shall  be  entitled 
to  a  credit. 

(2)  Lessees  must  submit  corrected 
Forms  MMS-2014  to  reflect  adjustments 
to  royalty  payments  in  accordance  with 
MMS  instructions. 

(e)(1)  All  transmission  deductions  are 
subject  to  review,  audit,  and  adjustment. 
When  necessary  or  appropriate,  MMS 
may  direct  a  lessee  to  modify  its 
estimated  or  actual  transmission 
deduction  and  adjust  royalty  values 
accordingly. 

(2)  Pursuant  to  subpart  H  of  30  CFR 
part  212,  the  lessee  must  maintain  all 
data  and  records  supporting  its 
transmission  deduction,  including 
wheeling  and  other  transmission-related 
agreements.  These  data  and  records 
must  be  made  available  to  MMS  and 
other  authorized  personnel  upon 
request,  and  shall  be  maintained  in  a 
confidential  manner  in  accordance  with 
applicable  laws  and  regulations 
pursuant  to  S  206.352  of  this  subpart. 

(f)  A  one-time  refund  of  royalties 
equal  to  the  royalty  amount  of  actual 
dismantlement  costs  attributable  to  the 
transmission  line  that  are  in  excess  of 
actual  income  attributable  to  the 
salvage  of  the  transmission  line  will  be 
allowed  at  the  completion  of  the 
dismantlement  and  salvage  operations. 

§  206.354    Determination  of  generating 
deductions. 

(a)  Where  the  value  of  geothermal 
energy  is  determined  by  the  geothermal 
netback  procedure  pursuant  to 


paragraphs  (c](l)(ii)  and  (d)(l)(ii)  of 
S  206.352  of  this  subpart,  that  value  shall 
be  determined  by  deducting  the  lessee's 
reasonable  actual  costs  incurred  to 
generate  electricity  from  the  plant 
tailgate  value  of  the  electricity  (usually 
the  transmission-reduced  value  of  the 
delivered  electricity).  Generating 
deductions  are  subject  to  the  limitation 
prescribed  in  paragraph  (c)  of  this 
section. 

(b)(1)  Generating  costs  shall  be  based 
on  the  lessee's  actual  annual  costs 
associated  with  the  construction  and 
operation  of  a  geothermal  powerplant. 
The  monthly  generating  deduction  is 
determined  by  multiplying  the  annual 
generating  cost  rate  (in  dollars  per 
kilowatthour)  by  the  amount  of  plant 
tailgate  electricity  measured  (or 
computed)  for  the  reporting  month.  Th«> 
generating  cost  rate  is  determined  from 
the  annual  amount  of  plant  tailgate 
electricity  and  must  be  redetermined 
annually  at  the  beginning  of  the  same 
month  of  the  year  in  which  the 
powerplant  was  placed  into  service  or, 
at  the  lessee's  option,  at  a  time 
concurrent  with  the  beginning  of  the 
lessee's  annual  corporate  accounting 
period;  Provided,  however,  the  period 
selected  must  coincide  with  the  same 
period  chosen  for  the  transmission 
deduction  pursuant  to  §  206.353(b)(1). 
After  a  deduction  period  is  chosen,  the 
lessee  may  not  later  elect  to  use  a 
different  deduction  period  without  MMS 
approval. 

(2)  Allowable  generating  costs  include 
operating  and  maintenance  expenses, 
overhead,  and  either  depreciation  and  a 
return  on  undepreciated  capital 
investment  in  accordance  with 
paragraph  (b)(2)(iv)(A)  of  this  section,  or 
a  cost  equal  to  the  capital  investment  in 
the  powerplant  multiplied  by  a  rale  of 
return  in  accordance  with  paragraph 
(b)(2)(iv)(B)  of  this  section.  Allowable 
capital  costs  are  generally  those  costs 
for  depreciable  assets,  including  costs  of 
delivery  and  installation  of  capital 
equipment,  that  are  an  integral  part  of 
the  powerplant  or  are  required  by  the 
design  specifications  of  the  power 
conversion  cycle.  A  return  on  capital 
invested  in  the  purchase  of  real  estate 
for  a  powerplant  site  may  be  allowed 
provided  that  the  lessee  demonstrates 
the  necessity  for  such  purchase,  the 
purchased  land  is  not  on  a  Federal 
geothermal  lease,  and  MMS  approves 
the  deduction;  the  rate  of  return  shall  be 
the  same  rate  determined  in  paragraph 
(b)(2)(v)  of  this  section.  The  costs  of 
gathering  systems  and  other  production- 
related  facilities  are  not  allowed. 

(i)  Allowable  operating  expenses 
include  operations  supervision  and 
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engineering,  operations  labor,  materials, 
ad  valorem  property  taxes,  rent, 
supplies,  auxiliary  fuel  and/ or  utilities 
used  to  operate  the  powerplant  during 
down  time,  and  any  other  directly 
allocable  and  attributable  operating 
expense  that  the  lessee  can  document. 

(ii)  Allowable  maintenance  expenses 
include  maintenance  of  the  powerplant. 
maintenance  of  equipment,  maintenance 
labor,  and  other  directly  allocable  and 
attributable  maintenance  expenses  that 
the  lessee  can  document. 

(iii)  Overhead  directly  attributable 
and  allocable  to  the  operation  and 
maintenance  of  the  powerplant  is  an 
allowable  expense.  State  and  Federal 
income  taxes  and  severance  taxes, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  To  compute  costs  associated  with 
capital  investment,  a  lessee  may  use 
cither  depreciation  with  a  return  on 
undepreciated  capital  investment,  or  a 
return  on  capital  investment.  After  a 
lessee  has  elected  to  use  either  method, 
the  lessee  may  not  later  elect  to  change 
to  the  other  alternative  without  MMS 
approval. 

(A)  To  compute  depreciation  .  the 
lessee  must  use  a  straight-Une 
depreciation  method  based  on  the  life  of 
the  geothermal  project,  usually  the  term 
of  the  electricity  sales  contract  or  other 
depreciation  period  acceptable  to  MMS. 
A  change  in  ownership  of  a  powerplant 
shall  not  alter  the  depreciation  schedule 
established  by  the  original  lessee-owner 
for  computing  the  generating  costs.  With 
or  without  a  change  in  ownership,  a 
powerplant  shall  be  depreciated  only 
once.  The  rate  of  return  used  to  compute 
the  return  on  undepreciated  capital 
investment  shall  be  determined 
pursuant  to  paragraph  (b)(2)(v)  of  this 
section. 

(B)  To  compute  a  return  on  capital 
investment,  the  allowed  cost  shall  be  the 
amount  equal  to  the  allowable  capital 
investment  in  the  powerplant  multiplied 
by  the  rate  of  return  determined 
pursuant  to  paragraph  (b)(2)(v)  of  this 
section.  No  allowance  shall  be  provided 
for  depreciation.  This  alternative  shall 
apply  only  to  powerplants  first  placed 
into  service  on  or  after  March  1, 1988. 

(v)  The  rate  of  return  shall  be  2  times 
Standard  and  Poor's  industrial  BBB 
bond  rate.  The  rate  of  return  shall  be  2 
times  the  monthly  average  rate  as 
published  in  Standard  and  Poor's  Bond 
Guide  for  the  first  month  of  the  annual 
dedsction  period  and  shall  be  effective 
during  the  following  deduction  period. 
The  rate  shall  be  redetermined  annually 
at  the  beginning  of  the  same  month 
beginning  the  annual  deduction  period 
chosen  pursuant  to  paragraph  (b)(1)  of 
this  section. 


(3)  Generating  cost  rates,  determined 
annually,  shall  be  computed  by  dividing 
the  sum  of  the  operating,  maintenance, 
overhead,  and  capital  costs  by  the 
annual  amount  of  plant  tailgate 
electricity. 

(4)  For  new  powerplants.  the  lessee's 
generating  costs  for  the  first  dedoction 
period  shall  be  based  on  estimated 
expenses  (including  overhead)  for 
operating  and  maintaining  the 
powerplant.  For  subsequent  deduction 
periods,  the  generating  costs  shall  be 
estimated  based  on  the  lessee's  actual 
operating  and  maintenance  expenses  for 
the  previous  period  adjusted  for 
decreases  or  increases  that  the  lessee 
knows  will  affect  the  deduction  in  the 
current  period. 

(c)  Under  no  circumstances  shall  the 
generating  deduction  plus  the 
transmission  deduction  determined 
pursuant  to  §  206J53  of  this  subpart 
reduce  the  royalty  value  of  the 
geothermal  resource  to  zero. 

{d)(l)  If  the  actual  generating 
deduction  determined  at  the  end  of  the 
annual  reporting  period  is  less  than  the 
amount  the  lessee  estimated  and  used  in 
the  netback  procedure  during  the 
reporting  period,  the  lessee  shall  be 
required  to  pay  additional  ro> allies 
retroactive  to  the  first  month  of  the 
reporting  period,  plus  interest  computed 
pursuant  to  30  CFR  218.302.  If  the  actual 
generating  deduction  is  greater  than  the 
amount  applied  in  the  netback 
calculation,  the  lessee  shall  be  entitled 
to  a  credit. 

(2)  Lessees  must  submit  corrected 
Forms  MMS-2014  to  reflect  adjustments 
to  royalty  payments  in  accordance  with 
MMS  instructions. 

(e)(1)  All  generating  deductions  are 
subject  to  review,  audit,  and  adjustment. 
When  necessary  or  appropriate.  MMS 
may  direct  a  lessee  to  modify  its 
estimated  or  actual  generating 
deduction  and  adjust  royalty  values 
accordingly. 

(2)  Pursuant  to  subpart  H  of  30  CFR 
part  212,  the  lessee  must  maintain  all 
data  and  records  supporting  its 
generating  deduction.  These  data  and 
records  must  be  made  available  to  MMS 
and  other  authorized  personnel  upon 
request,  and  shall  be  maintained  in  a 
confidential  manner  in  accordance  with 
applicable  laws  and  regulations 
pursuant  to  S  206.352  of  this  subpart. 

(f)  A  one-time  refund  of  royalties 
equal  to  the  royalty  amount  of  actual 
dismantlement  costs  attributable  to  the 
powerplant  that  are  in  excess  of  actual 
income  attributable  to  the  salvage  of  the 
powerplant  will  be  allowed  at  the 
completion  of  the  dismantlement  and 
salvage  operations. 


§206^356    ValuattonstafMterda  for  direct 
utillntton. 

(a)  The  value  of  geothermal  resources 
produced  for  leases  subject  to  this 
subpart  and  used  in  direct  utilization 
processes  shall  be  determined  pursuant 
to  this  section. 

(bKlHi)  The  value  of  geothermal 
resources  that  are  sold  pursuant  to  an 
arm's-length  contract  shall  be  the  gross 
proceeds  accruing  to  the  lessee,  except 
as  provided  in  paragraphs  (b](l)(ii)  and 
(bHl)(iii)  of  this  section.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  The  value 
that  the  lessee  reports  for  royalty 
purposes  is  subject  to  monitoring, 
review,  and  audit. 

(ii)  In  conducting  these  reviews  and    ' 
audits.  MMS  will  examine  whether  or 
not  the  contract  reflects  the  total 
consideration  actually  transferred  either  ' 
directly  or  indirectly  from  the  buyer  to 
the  seller  for  the  geothermal  resource.  If 
the  contract  does  not  reflect  the  total 
consideration,  MMS  may  require  that 
the  geothermal  resource  sold  pursuant  to 
that  contract  be  valued  in  accordance 
with  paragraph  (d)  of  this  section.  Value 
shall  not  be  less  than  the  gross  proreeds 
accruing  to  the  lessee,  including  any 
additional  consideration  received. 

(iii)  If  MMS  determines  that  the  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  an  arm's-length  contract  do  not  reflect 
the  reasonable  value  of  the  geothermal 
resource  because  of  misconduct  by  or 
between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duty  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor,  MMS  shall 
require  the  geothermal  resource  to  be 
valued  pursuant  to  paragraph  (d)  of  this 
section  and  in  accordance  with  the 
notification  requirements  of  paragraph 
(e)  of  this  section.  When  M\1S 
determines  that  the  value  may  be 
unreasonable,  MMS  will  notify  the 
lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
information  justifying  the  lessee's  value. 

(2)  The  MMS  may  require  a  lessee  to 
certify  that  its  arm's-length  contract 
provisions  include  all  of  the 
consideration  to  be  paid  by  the  buyer, 
either  directly  or  indirectly,  for  the 
geothermal  resource. 

(c)(1)  The  value  of  geothermal 
resources  subject  to  this  section  that  are 
sold  under  a  non-arm's-length  contract 
shall  be  determined  in  accordance  with 
the  first  applicable  of  the  following 
paragraphs: 

(i)  The  gross  proceeds  accruing  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
arm's-length  contract  provided  that 
those  gross  proceeds  are  not  less  than 
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the  gross  proceeds  derived  from  or  paid 
under  the  lowest-priced  available 
comparable  arm's-length  contract  for 
sales  of  geothermal  resources  to  the 
lessee-affiliate's  same  direct  utilization 
facility  (the  "minimun  value").  If  the 
gross  proceeds  under  the  lessee's  non- 
arm's-length  contract  are  less  than  the 
"minimum  value"  under  available 
comparable  arm's-length  contracts,  or  if 
there  are  no  available  comparable 
arm's-length  contracts,  value  will  be 
determined  by  the  weighted  average  of 
the  gross  proceeds  established  under 
arm's-length  contracts  for  the  sale  of 
significant  quantities  of  geothermal 
resources  to  the  same  direct  utilization 
facility.  Available  contracts  will  mean 
contracts  in  the  possession  of  the  lessee, 
the  lessee's  affiliate,  or  MMS.  In 
evaluating  the  comparability  of  arm's- 
length  contracts  for  the  purposes  of 
these  regulations,  the  following  factors 
shall  be  considered:  Time  of  execution, 
duration,  terms,  quality  of  the 
geothermal  resource,  volume,  dedication 
to  the  same  direct  utilization  facility, 
and  other  factors  that  may  be 
appropriate  to  reflect  the  value  of  the 
resource; 

(ii]  The  equivalent  value  of  the  least 
expensive,  reasonable  alternative 
energy  source  (fuel).  The  equivalent 
value  of  the  least  expensive,  reasonable 
alternative  energy  source  shall  be  based 
on  the  amount  of  thermal  energy  that 
would  otherwise  be  used  by  the  direct 
utilization  process  in  place  of  the 
geothermal  resource.  That  amount  of 
thermal  energy  (in  Btu's)  displaced  by 
the  geothermal  resource  shall  be 
determined  by  the  equation 


thermal  energy  displaced  = 


flu  —  "oul) 

efficiency  factor 

Where  h,,  is  the  enthalpy  in  Btu's/lb  at 
the  utilization  facility  inlet  (based  on 
measured  inlet  temperature),  h^t  is  the 
enthalpy  in  Btu's/lb  at  the  facility  outlet 
(based  on  measured  outlet  temperature), 
density  is  in  Ibs/cu  ft  based  on  inlet 
temperature,  the  factor  0.133681  (cu  ft/ 
gal)  converts  gallons  to  cubic  feet,  and 
volume  is  the  quantity  of  geothermal 
fluid  in  gallons  produced  at  the 
wellhead  or  measured  at  an  approved 
point.  The  efficiency  of  the  alternative 
energy  source  shall  be  0.7  for  coal  and 


0.8  for  oil,  natural  gas,  and  other  fuels 
derived  from  oil  and  natural  gas,  or  an 
efficiency  factor  proposed  by  the  lessee 
and  approved  by  MMS.  The  methods  of 
measuring  resource  parameters 
(temperature,  volume,  etc.)  and  the 
frequency  of  computing  and 
accumulating  the  amount  of  thermal 
energy  displaced  shall  be  determined 
and  approved  by  BLM;  or 

(iii)  A  value  determined  by  any  other 
reasonable  valuation  method  approved 
by  MMS. 

(2)  Valuations  made  pursuant  to  this 
paragraph  are  subject  to  the  notiHcation 
requirements  of  paragraph  (e)  of  this 
section. 

(d)(1)  The  value  of  geothermal 
resources  subject  to  this  section  that  are 
not  subject  to  a  sales  transaction  but  are 
instead  used  by  the  lessee  in  its  own 
direct  utilization  facility  ("no  sales" 
geothermal  resources)  shall  be 
determined  in  accordance  with  the  first 
applicable  of  the  following  paragraphs: 
(i)  The  weighted  average  of  the  gross 
proceeds  established  in  arm's-length 
contracts  for  the  purchase  of  significant 
quantities  of  geothermal  resources  to 
operate  the  lessee's  same  direct 
utilization  facility.  In  evaluating  the 
acceptability  of  arm's-length  contracts, 
the  following  factors  shall  be 
considered:  Time  of  execution,  duration, 
terms,  volume,  quality  of  resource,  and 
such  other  factors  as  may  be 
appropriate  to  reflect  the  value  of  the 
resource; 

(ii)  The  equivalent  value  of  the  least 
expensive,  reasonable  alternative 
energy  source  (fuel).  The  equivalent 
value  of  the  least  expensive,  reasonable 
alternative  energy  source  shall  be  based 
on  the  amount  of  thermal  energy  that 
would  otherwise  be  used  by  the  direct 
utilization  process  in  place  of  the 
geothermal  resource.  That  amount  of 
thermal  energy  (in  Btu's)  displaced  by 
the  geothermal  resource  shall  be 
determined  by  the  equation 

thermal  energy  displaced  = 


efficiency  factor 


Where  hiB  is  the  enthalpy  in  Btu's/lb  at 
the  utilization  facihty  inlet  (based  on 
measured  inlet  temperature),  hout  >s  the 


enthalpy  in  Btu's/lb  at  the  facility  outlet 
(based  on  measured  outlet  temperature), 
density  is  in  Ibs/cu  ft  based  on  inlet 
temperature,  the  factor  0.133681  (cu  ft/ 
gal)  converts  gallons  to  cubic  feet,  and 
volume  is  the  quantity  of  geothermal 
fluid  in  gallons  produced  at  the 
wellhead  or  measured  at  an  approved 
point.  The  efficiency  of  the  alternative 
energy  source  shall  be  0.7  for  coal  and 
0.8  for  oil,  natural  gas,  and  other  fuels 
derived  from  oil  and  natural  gas,  or  an 
efficiency  factor  proposed  by  the  lessee 
and  approved  by  MMS.  The  methods  of 
measuring  resource  parameters 
(temperature,  volume,  etc.)  and  the 
frequency  of  computing  and 
accumulating  the  amount  of  thermal 
energy  displaced  shall  be  determined 
and  approved  by  BLM;  or 

(iii)  A  value  determined  by  any  other 
reasonable  valuation  method  approved 
by  MMS. 

(2)  Valuations  made  pursuant  to  this 
paragraph  are  subject  to  the  notification 
requirements  of  paragraph  (e)  of  this 
section. 

(e)(1)  Pursuant  to  subpart  H  of  30  CFR 
part  212.  the  lessee  shall  retain  all  data 
relevant  to  the  determination  of  royalty 
value,  particularly  where  the  value  is 
determined  pursuant  to  paragraph  (c)  or 
(d)  of  this  section.  Such  data  shall  be 
subject  to  review  and  audit,  and  MMS 
will  direct  a  lessee  to  use  a  different 
value  iT  it  determines  that  the  reported 
value  is  inconsistent  with  the 
requirements  of  these  regulations. 

(2)  Upon  request,  lessees  shall  make 
available  to  authorized  MMS 
representatives  or  to  other  authorized 
persons  any  and  all  contracts  for  the 
sale  or  other  disposition  of  the  lease 
production,  and  any  arm's-length  sales 
and  other  data  for  like-quality 
production  sold,  purchased,  or  otherwise 
obtained  by  the  lessee  from  the  field  as 
may  be  necessary  to  support  a  value 
determination. 

(3)  A  lessee  shall  notify  MMS  if  it  has 
determined  value  pursuant  to  paragraph 
(c)  or  (d)  of  this  section.  The  notification 
shall  be  by  letter  to  the  MMS  Associate 
Director  for  Royalty  Management  or 
his/her  designee.  The  letter  shall 
identify  the  valuation  method  to  be  used 
and  contain  a  brief  description  of  the 
procedure  to  be  followed.  The 
notification  required  by  this  paragraph 
is  a  one-time  notification  due  no  later 
than  the  end  of  the  month  following  the 
month  the  lessee  first  reports  royalties 
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on  a  Form  MMS-2014  using  a  valuation 
method  authorized  by  paragraph  (c)  or 
(d)  of  this  section. 

(f)  If  MMS  determines  that  a  lessee 
has  not  properly  determined  value,  the 
lessee  shall  pay  the  difference,  if  any, 
between  royalty  payments  made  based 
upon  the  value  it  has  used  and  the 
royalty  payments  that  are  due  based 
upon  the  value  established  by  MMS. 
The  lessee  shall  also  pay  interest  on  that 
difference  computed  pursuant  to  30  CFR 
218.302.  If  the  lessee  is  entitled  to  a 
credit.  MMS  will  provide  instructions  for 
the  taking  of  that  credit. 

(g)  The  lessee  may  request  a  value 
determination  from  MMS.  In  that  event, 
the  lessee  shall  propose  to  MMS  a  value 
determination  method  and  may  use  that 
method  in  determining  value,  for  royalty 
purposes,  until  MMS  issues  its  decision. 
The  lessee  shall  submit  all  available 
data  relevant  to  its  proposal.  The  MMS 
shall  expeditiously  determine  the  value 
based  upon  the  lessee's  proposal  and 
any  additional  information  MMS  deems 
necessary.  In  making  a  value 
determination,  MMS  may  use  any  of  the 
valuation  criteria  consistent  with  this 
subpart.  That  determination  shall 
remain  effective  for  the  period  stated 
therein.  After  MMS  issues  its 
determination,  the  lessee  shall  make 
adjustments  in  accordance  with 
paragraph  (f)  of  this  section. 

(h)  Notwithstanding  any  other 
provision  of  this  section,  under  no 
circumstances  shall  the  value  of 
production,  for  royalty  purposes,  be  less 
than  the  gross  proceeds  accruing  to  the 
lessee  where  geothermal  energy  is 
directly  sold. 

(i)  The  lessee  is  required  to  place 
geothermal  resources  in  marketable 
condition  and  to  deliver  geothermal 
resources  to  the  direct  utilization  facility 
at  no  cost  to  the  Federal  lessor.  Where 
the  value  established  pursuant  to  this 
section  is  determined  by  a  lessee's  gross 
proceeds,  that  value  shall  be  increased 
to  the  extent  that  the  gross  proceeds 
have  been  reduced  because  the 
purchaser,  or  any  other  person,  is 
providing  certain  services  the  cost  of 
which  ordinarily  is  the  responsibility  of 
the  lessee  to  place  the  geothermal 
resource  in  marketable  condition  or  to 
deliver  it  to  the  direct  utilization  facility. 

(j)  Value  shall  be  based  on  the  highest 
price  a  prudent  lessee  can  receive 
through  legally  enforceable  claims  under 
its  contract.  Absent  contract  revision  or 
amendment,  if  the  lessee  fails  to  take 
proper  or  timely  action  to  receive  prices 
or  benefits  to  which  it  is  entitled,  it  must 
pay  royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit.  Contract 
revisions  or  amendments  shall  be  in 
writing  and  signed  by  all  parties  to  the 


contract.  If  the  lessee  makes  timely 
application  for  a  price  increase  or 
benefit  allowed  under  its  contract  but 
the  purchaser  refuses  and  the  lessee 
takes  reasonable  measures,  which  are 
documented,  to  force  purchaser 
compliance,  the  lessee  shall  owe  no 
additional  royalties  unless  or  until 
monies  or  consideration  resulting  from 
the  price  increase  or  additional  benefits 
are  received.  This  paragraph  shall  not 
be  construed  to  permit  a  lessee  to  avoid 
its  royalty  payment  obligation  in 
situations  where  a  purchaser  fails  to 
pay,  in  whole  or  in  part  or  timely,  for  a 
quantity  of  geothermal  resources. 

(k)  Notwithstanding  any  provision  in 
these  regulations  to  the  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  that  results  in  a 
redetermination  by  MMS  of  value  under 
this  section  shall  be  considered  final  or 
binding  against  the  Federal  Government 
or  its  beneficiaries  until  the  audit  period 
is  formally  closed. 

(1)  Certain  information  submitted  to 
MMS  to  support  value  determinations  is 
exempted  from  disclosure  by  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  or  other  Federal  law.  Any  data 
specified  by  law  to  be  privileged, 
confidential,  or  otherwise  exempt  will 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  laws  and 
regulations.  All  requests  for  information 
about  determinations  made  under  this 
subpart  are  to  be  submitted  in 
accordance  with  the  Freedom  of 
Information  Act  regulation  of  the 
Department.  43  CFR  part  2. 

S  206.356    ValuatkMi  standards  for 
byproducts. 

(a)  The  value  of  geothermal 
byproducts,  including  commercially 
demineralized  water,  shall  be 
determined  pursuant  to  this  section,  less 
applicable  byproducts  transportation 
allowances  determined  pursuant  to 
§§  206.357  and  206.358  of  this  subpart. 

(b)(l)(i)  The  value  of  byproducts  that 
are  sold  pursuant  to  an  arm's-length 
contract  shall  be  the  gross  proceeds 
accruing  to  the  lessee,  except  as 
provided  in  paragraphs  (b)(l)(ii)  and 
(b)(l)(iii)  of  this  section.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  The  value 
that  the  lessee  reports  for  royalty 
purposes  is  subject  to  monitoring, 
review,  and  audit. 

(ii)  In  conducting  reviews  and  audits. 
MMS  will  examine  whether  the  contract 
reflects  the  total  consideration  actually 
transferred,  either  directly  or  indirectly, 
from  the  buyer  to  the  seller  for  the 
byproducts.  If  the  contract  does  not 
reflect  the  total  consideration,  MMS 
may  require  that  the  byproducts  sold 


pursuant  to  that  contract  be  valued  in 
accordance  with  paragraph  (c)  of  this 
section.  Value  may  not  be  less  than  the 
gross  proceeds  accruing  to  the  lessee. 
including  any  additional  consideration 
received  . 

(iii)  If  MMS  determines  that  the  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  an  arm's-length  contract  do  not  reflect 
the  reasonable  value  of  the  production 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor,  MMS  shall  require  that  the 
byproduct  production  be  valued 
pursuant  to  paragraph  (c)  of  this  section 
and  in  accordance  with  the  notification 
requirements  of  paragraph  (d)  of  this 
section.  If  MMS  determines  that  the 
value  may  be  unreasonable.  MMS  will 
notify  the  lessee  and  give  the  lessee  an 
opportimity  to  provide  written 
information  justifying  the  lessee's 
reported  byproduct  value. 

(2)  The  N^S  may  require  a  lessee  to 
certify  that  the  provisions  in  its  arm's- 
length  contract  include  all  of  the 
consideration  to  be  paid  by  the  buyer, 
either  directly  or  indirectly,  for  the 
byproduct. 

(c)  The  value  of  byproducts  that  are 
sold  pursuant  to  a  non-arm's-length 
contract  or  that  are  utilized  by  the 
lessee  (no  sales),  except  demineralized 
water  used  for  the  benefit  of  the  lease 
pursuant  to  paragraph  (b)(2)  of  i  202.351 
of  this  subpart,  shall  be  determined  in 
accordance  with  the  first  applicable  of 
the  following  paragraphs: 

(1)  The  gross  proceeds  accruing  to  the 
lessee  pursuant  to  a  sale  under  its  non 
arm's-length  contract  (or  other 
disposition  by  other  than  an  arm's- 
length  contract),  provided  that  those 
gross  proceeds  are  not  less  than  the 
gross  proceeds  derived  from  or  paid 
under  the  lowest-priced  available 
comparable  arm's-length  contract  for 
sales.-purchases.  or  other  dispositions  of 
like-quality  byproducts  in  the  field  or,  if 
necessary  to  obtain  a  representative 
sample,  fi-om  the  same  area  (the 
"minimum  value").  If  the  gross  proceeds 
under  the  lessee's  non-arm's-length 
contract  are  less  than  the  "minimum 
value"  under  available  comparable  arms 
length  contracts,  or  if  there  are  no 
available  comparable  arm's-length 
contracts,  value  will  be  determined  by 
the  weighted  average  of  the  gross 
proceeds  established  under  arm's-length 
contracts  for  the  sale  of  like-quality 
products  in  the  field  or,  if  necessary  to 
obtain  a  representative  sample,  from  the 
same  area.  Available  contracts  will 
mean  contracts  in  the  possession  of  the 
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lessee,  the  lessee's  a^iliate,  or  MMS.  In 
evaluating  the  comparability  of  arm's- 
length  contracts  for  the  purposes  of 
these  regulations,  the  following  factors 
shall  be  considered:  Field  or  area,  price, 
time  of  execution,  duration,  terms, 
quality  of  the  byproduct,  volume,  market 
or  markets  served,  and  other  factors  that 
may  be  appropriate  to  reflect  the  value 
of  the  byproduct; 

(2]  Other  relevant  matters  including, 
but  not  limited  to,  published  or  publicly 
available  spot-market  prices,  or 
information  submitted  by  the  lessee 
concerning  circumstances  unique  to  a 
particular  lease  operation  or  the 
saleability  of  certain  byproducts:  or 

(3)  A  netback  method  or  any  other 
reasonable  method  used  to  determine 
value. 

(d)(1)  Pursuant  to  subpart  H  of  30  CFR 
part  21Z  the  lessee  shall  retain  all  data 
relevant  to  the  determination  of  royalty 
value,  particularly  where  the  value  is 
determined  pursuant  to  paragraph  (c)  of 
this  section.  Such  data  shall  be  subject 
to  review  and  audit,  and  MMS  will 
direct  a  lessee  to  use  a  different  value  if 
it  determines  that  the  reported  value  is 
inconsistent  with  the  requirements  of 
these  regulations. 

(2)  Upon  request,  lessees  shall  make 
available  to  authorized  \{MS 
representatives  or  to  other  authorized 
persons  any  and  all  contracts  and/or 
invoices  for  the  sale  or  other  disposition 
of  the  byproducts,  and  any  arm's-length 
sales  and  other  data  for  like-quality 
production  sold,  purchased,  or  otherwise 
obtained  by  the  lessee  from  the  field  or 
other  area  as  may  be  necessary  to 
support  a  value  determination. 

(3)  A  lessee  shall  notify  MMS  if  it  has 
determined  value  pursuant  to  paragraph 
(c)  of  this  section.  The  notification  shall 
be  by  letter  to  the  MMS  Associate 
Director  for  Royalty  Management  or 
his/her  designee.  1116  letter  shall 
identify  the  valuation  method  to  be  used 
and  contain  a  brief  description  of  the 
procedure  to  be  followed.  The 
notification  required  by  this  paragraph 
is  a  one-time  notification  due  no  later 
than  the  end  of  the  month  following  the 
month  the  lessee  first  reports  royalties 
on  a  Form  MMS-2014  using  a  valuation 
method  authorized  by  paragraph  (c)  of 
this  section,  and  each  time  there  is  a 
change  in  a  method  under  paragraph  (c) 
of  this  section. 

(e)  If  MMS  determines  that  a  lessee 
has  not  properly  determined  value,  the 
lessee  shall  pay  the  difference,  if  any, 
between  royalty  payments  made  based 
upon  the  value  it  has  used  and  the 
royalty  payments  that  are  due  based 
upon  the  value  established  by  MMS. 
The  lessee  shall  also  pay  interest  on  that 
difference  computed  pursuant  to  30  CFR 


218.302.  If  the  lessee  is  entitled  to  a 
credit,  MMS  will  provide  instructions  for 
the  taking  of  that  credit. 

(f)  The  lessee  may  request  a  value 
determination  from  MMS.  In  that  event, 
the  lessee  shall  propose  to  MMS  a  value 
determination  method  and  may  use  that 
method  in  determining  value,  for  royalty 
purposes,  until  MMS  issues  its  decision. 
The  lessee  shall  submit  all  available 
data  relevant  to  its  proposal.  The  MMS 
shall  expeditiously  determine  the  value 
based  upon  the  lessee's  proposal  and 
any  additional  information  MMS  deems 
necessary.  In  making  a  value 
determination.  MMS  may  use  any  of  the 
valuation  criteria  consistent  with  this 
subpart.  That  determination  shall 
remain  effective  for  the  period  stated 
therein.  After  MMS  issues  its 
determination,  the  lessee  shall  make  the 
adjustments  in  accordance  with 
paragraph  (e)  of  this  section. 

(g)  Notwithstanding  any  other 
provisions  of  the  section,  under  no 
circumstances  shall  the  value  of 
byproducts  for  royalty  purposes  be  less 
than  the  gross  proceeds  accruing  to  the 
lessee,  less  applicable  byproduct 
transportation  allowances  determined 
pursuant  to  SS  206.357  and  206.358  of 
this  subpart. 

(h)  The  lessee  is  required  to  place  the 
byproducts  in  marketable  condition  at 
no  cost  to  the  Federal  Government 
Where  the  value  established  pursuant  to 
this  section  is  determined  by  a  lessee's 
gross  proceeds,  tiiat  value  shall  be 
increased  to  the  extent  that  the  gross 
proceeds  have  been  reduced  because 
the  purchaser,  or  any  other  person,  is 
providing  certain  services  the  cost  of 
which  ordinarily  is  the  responsibility  of 
the  lessee  to  place  the  byproducts  in 
marketable  condition. 

(i)  Value  shall  be  based  on  the  highest 
price  a  prudent  lessee  can  receive 
through  legally  enforceable  claims  under 
its  contract  Absent  contract  revision  or 
amendment  if  the  lessee  fails  to  take 
proper  or  timely  action  to  receive  prices 
or  benefits  to  which  it  is  entitled,  it  must 
pay  royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit  Contract 
revisions  or  amendments  shall  be  in 
writing  and  signed  by  all  parties  to  the 
conti-act,  and  may  be  retroactively 
applied  to  value  byproducts,  for  royalty 
purposes,  for  a  period  not  to  exceed  2 
years,  unless  N^S  approves  a  longer 
period.  If  the  lessee  makes  timely 
application  for  a  price  increase  allowed 
under  its  contract  but  the  purchaser 
refuses  and  the  lessee  takes  reasonable 
measures,  which  are  docimiented,  to 
force  purchaser  compliance,  the  lessee 
will  owe  no  additional  royalties  unless 
or  until  monies  or  consideration 
resulting  from  the  price  increase  are 


received.  This  paragraph  shall  not  be 
construed  to  permit  a  lessee  to  avoid  its 
royalty  payment  obligation  in  situations 
where  a  purchaser  fails  to  pay,  in  whole 
or  in  part  or  timely,  for  a  quantity  of 
byproducts. 

(j)  Notwithstanding  any  provision  in 
these  regulations  to  the  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  that  results  in  a 
redetermination  by  MMS  of  value  under 
this  section  shall  be  considered  final  or 
binding  against  the  Federal  Government 
or  its  beneficiaries  until  the  audit  period 
is  formally  closed. 

(k)  Certain  information  submitted  to 
MMS  to  support  valuation  proposals, 
including  byproduct  transportation 
allowances  pursuant  to  S§  206.357  and 
206.358  of  this  subpart  is  exempted  from 
disclosure  by  the  Freedom  of 
Information  Act  5  U.S.C.  552.  Any  data 
specified  by  the  act  to  be  privileged, 
confidential,  or  otherwise  exempt  shall 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  laws  and 
regulations.  All  requests  for  information 
about  determinations  made  under  this 
subpart  are  to  be  submitted  in 
accordance  with  the  Freedom  of 
Information  Act  regulation  of  the 
Department  43  CFR  part  2. 

§206.357    Byproduct  traneportation 
allowances    generiL 

(a}  Where  the  value  of  byproducts  has 
been  determined  at  a  point  off  the 
geothermai  lease,  unit,  or  participating 
area,  MMS  shall  allow  a  deduction  in 
determining  value,  for  royalty  purposes, 
for  the  lessee's  reasonable,  actual  costs 
incurred  to: 

(1)  Transport  the  byproducts  from  a 
Federal  lease,  unit,  or  participating  area 
to  a  sales  point  or  point  of  delivery  that 
is  off  the  lease,  unit,  or  participating 
area;  or 

(2)  Transport  the  byproducts  from  a 
Federal  lease,  unit  or  participating  area, 
or  from  a  geothermai  utilization  facility 
to  a  byproduct  recovery  facility  when 
that  byproduct  recovery  facility  is  off 
the  lease,  unit  or  participating  area  and, 
if  applicable,  from  the  recovery  facility 
to  a  sales  point  or  point  of  delivery  off 
the  lease,  unit  or  participating  area. 
Costs  for  transporting  geothermai  fluids 
from  the  lease  to  the  geothermai 
utilization  facility,  whether  on  or  off  the 
lease,  shall  not  be  included  in  the 
transportation  allowance. 

(b)  Undemo  circumstances  shall  the 
byproduct  transportation  allowance 
authorized  by  paragraph  (a)  of  this 
section  reduce  the  value  of  the 
byproducts  under  any  selling 
arrangement  to  zero. 
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(c)(1)  When  byproducts  are 
transported  from  a  lease,  unit 
participating  area. .or  geothermai 
utilization  facility  to  a  byproduct 
recovery  facility,  the  lessee  is  not 
required  to  allocate  transportation  costs 
between  the  quantity  of  marketable 
byproducts  and  the  rejected  waste 
material.  The  byproduct  transportation 
allowance  shall  be  authorized  for  the 
total  production  that  is  transported. 
Byproduct  transportation  allowances 
shall  be  expressed  as  a  cost  per  unit  of 
marketable  byproducts  transported. 

(2)  For  byproducts  that  are  extracted 
on  the  lease,  unit,  or  participating  area, 
or  at  the  geothermai  utilization  facility, 
the  byproduct  transportation  allowance 
shall  be  authorized  for  the  total 
production  that  is  transported  to  a  point 
of  sale  off  the  lease,  unit  or 
participating  area.  Byproduct 
transportation  allowances  shall  be 
expressed  as  a  cost  per  unit  of 
byproduct  transported. 

(3)  Transportation  costs  shall  be 
authorized  as  allowances  only  when  the 
transported  byproduct  is  sold,  delivered, 
or  otherwise  utilized  by  the  lessee  and 
royalties  are  reported  and  paid. 

(d)  Byproduct  transportation 
allowances  are  subject  to  monitoring, 
review,  and  audit.  If,  after  a  review  and/ 
or  audit,  MMS  determines  that  a  lessee 
has  improperly  determined  a  byproduct 
transportation  allowance  authorized  by 
this  section,  then  the  lessee  shall  pay 
any  additional  royalties  plus  interest 
determined  in  accordance  with  30  CFR 
218.302,  or  shall  be  entitled  to  a  credit 
without  interest. 

(e)  If  byproducts  produced  from 
Federal  and  non-Federal  leases  are 
commingled  for  transportation,  lessees 
shall  not  disproportionately  allocate 
transportation  costs  to  Federal  lease 
production. 

(f)  Upon  request,  the  lessee  shall  make 
available  to  authorized  MMS 
representatives  or  to  other  authorized 
persons  all  transportation  contracts  and 
all  other  information  as  may  be 
necessary  to  support  a  byproduct 
transportation  allowance. 

fg)  Byproduct  transportation 
allowances  are  to  be  reported  as 
separate  lines  on  Form  MMS-2014. 

§  206.358    Determination  of  byproduct 
transportation  atlowancaa. 

(a)  Arm's-length  contracts.  (1)  For 
transportation  costs  incurred  by  a  lessee 
pursuant  to  an  arm's-length  contract  the 
transportation  allowance  shall  be  the 
reasonable,  actual  costs  incurred  by  the 
lessee  for  transporting  the  byproducts 
under  that  contract,  subject  to 
monitoring,  review,  audit,  and  possible 
future  adjustments.  The  MMS's  prior 


approval  is  not  required  before  a  lessee 
may  deduct  costs  incurred  under  an 
arm's-length  transportation  contract. 

(2)  In  conducting  reviews  and  audits, 
MMS  will  examine  whether  the  contract 
reflects  more  than  the  consideration 
actually  transferred  either  directly  or 
indirectly  from  the  lessee  to  the 
transporter  for  the  transportation.  If  the 
contract  reflects  more  than  the  total 
consideration  paid.  MMS  may  require 
that  the  byproduct  transportation 
allowance  be  determined  in  accordance 
with  paragraph  (b)  of  this  section. 

(3)  If  MMS  determines  that  the 
consideration  paid  pursuant  to  an  arm's- 
length  byproduct  transportation  conti-act 
does  not  reflect  the  reasonable  value  of 
the  transportation  because  of 
misconduct  by  or  between  the 
contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor,  MMS  shall  require  that  the 
byproduct  transportation  allowance  be 
determined  in  accordance  with 
paragraph  (b)  of  this  section.  When 
MMS  determines  that  the  value  of  the 
transportation  may  be  unreasonable, 
MMS  will  notify  the  lessee  and  give  the 
lessee  an  opportunity  to  provide  written 
information  justifying  the  lessee's 
transportation  costs. 

(4)  Where  the  lessee's  payments  for 
transportation  under  an  arm's-length 
contract  are  not  established  on  a 
dollars-per-unit  basis,  the  lessee  shall 
convert  whatever  consideration  is  paid 
to  a  dollar  value  equivalent  for  the 
purposes  of  this  section. 

(b)  Non-arm  's-length  or  no  contract. 
(1)  If  a  lessee  has  a  non-arm's-length 
transportation  contract  or  has  no 
contract,  including  those  situations 
where  the  lessee  performs 
transportation  services  for  itself,  the 
byproduct  transportation  allowance 
shall  be  based  upon  the  lessee's 
reasonable  actual  costs.  All  byproduct 
transportation  allowances  deducted 
under  a  non-arm's-length  or  no-contract 
situation  are  subject  to  monitoring, 
review,  audit,  and  possible  future 
adjustment.  Prior  MMS  approval  of 
byproduct  transportation  allowances  is 
not  required  for  non-arm's-length  or  no- 
contract  situations. 

(2)  The  byproduct  transportation 
allowance  for  non-arm's-length  or  no- 
contract  situations  shall  be  based  upon 
the  lessee's  actual  costs  for 
transportation  during  the  reporting 
period,  including  operating  and 
maintenance  expenses,  overhead,  and 
either  depreciation  and  a  return  on 
undepreciated  capital  investment  in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section,  or  a  cost  equal  to  the 


capital  investment  in  the  transportation 
system  multiplied  by  the  rate  of  return 
in  accordance  with  paragraph 
(b)(2)(iv)(B)  of  this  section.  Allowable 
capital  costs  are  generally  those  for 
depreciable  assets,  including  costs  of 
delivery  and  installation  of  capital 
equipment,  that  are  an  integral  part  of 
the  transportation  system.  A  return  on 
capital  invested  in  the  purchase  of  real 
estate  to  locate  the  byproduct 
transportation  facilities  may  be  allowed 
provided  that  the  lessee  demonstrates 
the  necessity  for  such  purchase,  the 
purchased  land  is  not  on  a  Federal 
geothermai  lease,  and  MMS  approves 
the  deduction;  the  rate  of  return  shall  be 
the  same  rate  determined  in  paragraph 
(b)(2)(v)  of  this  section. 

(i)  Allowable  operating  expenses 
include  operations  supervision  and 
engineering,  operations  labor,  fuel, 
utilities,  materials,  ad  valorem  property 
taxes,  rent  supplies,  and  any  other 
allocable  and  attributable  operating 
expenses  that  the  lessee  can  document. 

(ii)  Allowable  maintenance  expenses 
include  maintenance  of  the 
transportation  system,  maintenance  of 
equipment  maintenance  labor,  and 
other  direcUy  allocable  and  attributable 
maintenance  expenses  that  the  lessee 
can  document. 

(iii)  Overhead  attributable  and 
allocable  to  the  operation  and 
maintenance  of  the  transportation 
system  is  an  allowable  expense.  State 
and  Federal  income  taxes  and 
severance  taxes  and  other  fees, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  To  compute  costs  associated  with 
capital  investment,  a  lessee  may  use 
either  paragraph  (b)(2){iv)(A)  or 
(b)(2)(iv)(B)  of  this  section.  After  a 
lessee  has  elected  to  use  either  method 
for  a  transportation  system,  the  lessee 
may  not  later  elect  to  change  to  the 
other  alternative  without  MMS 
approval. 

(A)  To  compute  depreciation,  the 
lessee  must  use  a  straight-line 
depreciation  method  based  on,  as 
appropriate,  either  the  life  of  equipment 
or  the  life  of  the  geothermai  project  that 
the  transportation  system  services.  After 
an  election  is  made,  the  lessee  may  not 
change  methods.  A  change  in  ownership 
of  a  transportation  system  shall  not  alter 
the  depreciation  schedule  established  by 
the  original  transporter/lessee  for 
purposes  of  the  allowance  calculation. 
With  or  without  a  change  in  ownership, 
a  transportation  system  shall  be 
depreciated  only  once.  Equipment  shall 
not  be  depreciated  below  a  reasonable 
salvage  value.  The  rate  of  return  used  to 
compute  the  return  on  undepreciated 
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capital  investment  shall  be  determined 
pursuant  to  paragraph  (b)(2)(v)  of  this 
section. 

(B)  To  compute  a  ret\im  on  capital 
investment,  the  allowed  cost  shall  be  the 
amount  equal  to  the  allowable  capital 
investment  in  the  transportation  system 
multiplied  by  the  rate  of  return 
determined  pursuant  to  paragraph 
(b](2](v]  of  this  section.  No  allowance 
shall  be  provided  for  depreciation. 

(v)  The  rate  of  return  shall  be 
Standard  and  Poor's  industrial  BBB 
bond  rate.  The  rate  of  return  shall  be  the 
monthly  average  rate  as  published  in 
Standard  and  Poor's  Bond  Guide  for  the 
Rrst  month  of  the  annual  reporting 
period  for  which  the  allowance  is 
applicable  and  shall  be  effective  during 
the  reporting  period.  The  rate  shall  be 
redetermined  at  the  beginning  of  each 
subsequent  transportation  allowance 
reporting  period. 

PART  210— FORMS  AND  REPORTS 

1.  The  authority  citation  for  part  210  is 
revised  to  read  as  follows: 

Authority:  5  U  S.C.  301  et  seq.:  25  U.S.C.  396 
et  seq.:  25  U.S.C  3968  et  seq.:  25  U.S.C  2101 
et  seq.:  30  U.S.C  181  et  seq.;  30  U.S.C  351  et 
seq.;  30  U.S.C  1001  et  seq.:  30  VS.C.  1701  et 
seq..  31  U.S.C  9701;  43  U.S.C  1301  et  seq.:  43 
U.S.C  1331  et  seq.:  and  43  U.S.C  1801  et  seq. 

2.  Subpart  H  is  amended  by  revising 
SS  210.350  and  210J51  and  by  adding 
§S  210.352  through  2ia355  to  read  as 
follows: 

Subpart  H—G«oth«nMl  Rmoutcm 

Sec 

210.350  Definitions. 

210.351  Required  recordkeeping. 

210.352  Psyor  information  forms. 

210.353  Special  forms  and  reports. 

210.354  Monthly  report  of  sales  and  royalty. 

210.355  Reporting  instructions. 

Subpart  H— Geothermal  Resource* 

§210.350    D«flnitk>n«. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  CFR  206.351. 

S  210351    R*qulr*d  rvcordkaaptng. 

Information  required  by  MMS  shall  be 
filed  using  the  forms  prescribed  in  this 
subpart  which  are  available  from  MMS. 
Records  may  be  maintained  on 
microfilm,  microfiche,  or  other  recorded 
media  that  are  easily  reproducible  and 
readable.  See  subpart  H  of  30  CFR  part 
212. 

§210.352    Payor  mformation  forms. 

The  Payor  Information  Form  (Form 
MMS'4025]  must  b«  filed  for  each 
Federal  lease  on  which  geothermal 
royalties  (including  byproduct  royalties] 
are  paid.  Where  specifically  determined 
by  MMS.  Form  MMS-4025  is  also 


required  for  all  Federal  leases  on  which 
rent  is  due.  The  completed  form  must  be 
filed  by  the  party  who  is  making  the  rent 
or  royalty  payment  (payor)  for  each 
revenue  source.  Form  MMS-4025  must 
be  filed  no  later  than  30  days  after 
issuance  of  a  new  lease  or  a 
modification  to  an  existing  lease  that 
changes  the  paying  responsibility  on  the 
lease.  The  Form  MMS-4025  shall 
identify  the  payor  of  production  royalty, 
and  identify  revenue  sources  and  selling 
arrangements  for  all  leased  geothermal 
resources  (including  byproducts).  After 
filing  the  initial  form,  a  new  Form  MMS- 
4025  must  be  filed  no  later  than  30  days 
after  the  occurrence  of  any  of  the 
following: 

(a)  Assignment  of  all  or  any  part  of 
the  lease; 

(b)  Production  of  new  product; 

(c)  A  change  in  a  selling  arrangement; 

(d)  Change  in  royalty  rate; 

(e)  Change  of  payor  or 

(f)  Abandonment  of  a  lease. 

§  210.353    Special  fonns  and  reports. 

The  MMS  may  require  submission  of 
additional  information  on  special  forms 
or  reports.  When  special  forms  or 
reports  other  than  those  referred  to  in 
this  subpart  are  necessary,  KfMS  will 
give  instructions  for  the  filing  of  such 
forms  or  reports.  Requests  for  the 
submission  of  such  forms  will  be  made 
in  conformity  with  the  requirements  of 
the  Paperwork  Reduction  Act  of  1980 
and  other  applicable  laws. 

§210.354    yonttHy  report  Of  sales  and 


A  completed  Report  of  Sales  and 
Royalty  Remittance  (Form  MMS-2014) 
must  be  submitted  each  month  once 
sales  or  utilization  of  production  occur, 
even  though  sales  may  be  intermittent, 
unless  otherwise  authorized  by  MMS. 
This  report  is  due  on  or  before  the  last 
day  of  the  month  following  the  month  in 
which  production  was  sold  or  utilized, 
together  with  the  royalties  due  the 
United  States. 

§  210.355    Reporting  instructions. 

(a)  Specific  guidance  on  bow  to 
prepare  and  submit  required  information 
collection  reports  and  forms  to  MMS  is 
contained  in  an  MMS  Oil  and  Gas  Payor 
Handbook  which  is  available  &om  the 
Minerals  Management  Service,  Royalty 
Management  Program,  Fiscal 
Accounting  Division,  P.O.  Box  5760, 
Denver,  Colorado  80217-5760. 

(b)  Royalty  payors  should  refer  to  this 
handbook  for  specific  guidance  with 
respect  to  geothermal  resources 
reporting  requirements.  If  additional 
information  is  required,  the  payor 
should  contact  the  MMS  Lessee  Contact 


Branch  at  the  above  address.  The 
appropriate  telephone  numbers  are 
listed  in  the  handbook. 

PART  212— RECORDS  AND  FILES 
MAINTENANCE 

1.  The  authority  citation  for  part  212  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301  et  seq.:  25  U.S.C.  396 
et  seq.;  25  U.S.C.  396a  et  seq.:  25  U.S.C.  2101 
et  seq.:  30  U.S.C  181  el  seq.:  30  U.S.C  351  et 
seq.:  30  U.S.C.  1001  et  seq.:  30  U.S.C.  1701  et 
seq.:  31  U.S.C.  9701;  43  U.S.C.  1301  et  seq.:  43 
U.S.C.  1331  et  seq.:  and  43  U.S.C.  1801  et  seq. 

2.  Subpart  B — Oil  and  Gas,  General,  is 
amended  by  removing  the  authority 
citation  and  by  revising  the  title  of  the 
subpart  to  read  as  follows: 

Subpart  B — Oil,  Gas,  and  OCS  Sulfur- 
General 

3.  Subpart  H,  previously  reserved,  is 
amended  by  adding  §§  212.350  and 
212.351  to  read  as  follows: 

Sut>part  H— Geottiennal  Resources 

Sec 

212J50    Definitions. 

212.351    Required  recordkeeping  and  reports. 

Subpart  H— Geothermal  Resources 

§212.350    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  CFR  206.351. 

§  212.351    Required  recordkeeping  and 
reports. 

(a)  Records.  Each  lessee,  operator, 
revenue  payor,  or  other  person  shall 
make  and  retain  accurate  and  complete 
records  necessary  to  demonstrate  that 
payments  of  royalties,  rentals,  and  other 
amounts  due  under  Federal  geothermal 
leases  are  in  compliance  with  laws, 
lease  terms,  regulations,  and  orders. 
Records  covered  by  this  section  include 
those  specified  by  lease  terms,  notices, 
and  orders,  and  those  identified  in 
paragraph  (c)  of  this  section.  Records 
also  include  computer  programs, 
automated  files,  and  supporting  systems 
documentation-used  to  produce 
automated  reports  or  magnetic  tapes 
submitted  to  MMS  for  use  in  its  AFS,  or 
in  its  Production  Accounting  and 
Auditing  System. 

(b)  Period  for  keeping  records.  All 
records  pertaining  to  Federal  geothermal 
leases  shall  be  maintained  by  a  lessee, 
operator,  revenue  payor,  or  other  person 
for  6  years  after  the  records  are 
generated  unless  the  recordholder  is 
notified,  in  writing,  before  the  expiration 
of  that  6-year  period  that  records  must 
be  maintained  for  a  longer  period  for 
purposes  of  audit  or  investigation.  When 
an  audit  or  investigation  is  underway. 
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records  shall  be  maintained  until  the 
recordholder  is  released  by  written 
notice  of  the  obligation  to  maintain 
records. 

(c)  Access  to  records.  The  Associate 
Director  for  Royalty  Management  shall 
have  access  to  all  records  in  the 
possession  of  the  lessee,  operator, 
revenue  payor,  or  other  person 
pertaining  to  compliance  with  royalty 
obligations  under  Federal  geothermal 
leases  (regardless  of  whether  such 
records  were  generated  more  than  6 
years  before  a  request  or  order  to 
produce  them  and  they  otherwise  were 
not  disposed  of),  including,  but  not 
limited  to: 

(1)  Qualities  and  quantities  of  all 
products  extracted,  processed,  sold, 
delivered,  or  used  by  the  operator/ 
lessee; 

(2)  Prices  received  for  products,  prices 
paid  for  like  or  similar  products,  and 
internal  transfer  prices;  and 

(3)  Costs  of  extraction,  power 
generation,  electrical  transmission,  and 
byproduct  transportation. 

(d)  Inspection  of  Records.  The  lessee, 
operator,  revenue  payor,  or  other  person 
required  to  keep  records  shall  be 
responsible  for  making  the  records 
available  for  inspection.  Records  shall 
be  made  available  at  a  business  location 
of  the  lessee,  operator,  revenue  payor,  or 
other  person  during  normal  business 
hours  upon  the  request  of  any  officer, 
employee,  or  other  party  authorized  by 
the  Secretary.  Lessees,  operators, 
revenue  payors,  and  other  persons  will 
be  given  a  reasonable  period  of  time  to 
produce  records. 

[PR  Doc.  91-26823  Filed  11-7-01;  8:45  am] 
BIUJNQ  COOe  4310-WH.II 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD8-91-21] 

Drawbridge  Operation  Regulations; 
Escatawpa  River,  MS 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule;  removed. 


summary:  This  amendment  revokes  the 
regulation  for  the  Mississippi  State 
Highway  Department  swing  span  bridge 
across  the  Escatawpa  River,  mile  IJ),  at 
Moss  Point,  Jackson  County, 
Mississippi,  because  a  fixed  span 
replacement  bridge  has  been 
constructed  and  the  swing  span  bridge 
has  been  removed.  Notice  and  public 
procedure  have  been  omitted  from  this 


action  since  the  bridge  is  no  longer  In 

existence. 

eFFECTiVE  DATE:  This  regulaUon 
becomes  effective  on  Novemba'8. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachler.  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589-2965. 

DRAFTiNO  information:  The  drafters  of 
this  regulation  are  Mr.  John  Wachter, 
project  officer,  and  LT  J.A.  WUsco, 
project  attorney. 

SUPFISMENTARV  INFORMATION:  This 
action  has  no  economic  consequences.  It 
merely  revokes  regulations  that  are  now 
meaningless  because  they  pertain  to  a 
drawspan  that  no  longer  exists. 
Consequently,  this  action  is  considered 
to  be  non-major  under  Executive  Order 
12291  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034. 
February  26, 1979).  Since  there  is  no 
economic  impact,  a  full  regulatory 
evaluation  is  unnecessary.  Because  no 
notice  of  proposed  rulemaking  is 
required  under  5  U.S.C.  553,  this  action 
Is  exempt  from  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)). 
However,  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.     * 

Federalism  ImpIicatioBs 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges.         j         .  - 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  followr 

PART  117— DRAWBRtOCE 
OPERATKM  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  489:  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.679  is  removed. 
Dated:  October  16, 1991. 

|.M.Loy. 

Rear  Admiral,  U.S.  Coast  Guord  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  91-27020  Filed  ll-7-«l:  8:45  am) 

BILUNa  COOe  4I10-144I 


33  CFR  Pari  117 

(CGD7-91-1011 

Drawbridge  Operstfon  Regulatione; 
Atlantic  Intracoastal  Waterway,  Ltttie 
River  to  Savannah  River,  Souttt 
CaroUna 

AGENCY:  Coast  Guard,  DOT. 

action:  Temporary  fuial  role  with 
request  for  comments. 

tUMMART.  At  the  request  of  the  State  of 
South  Carolina,  the  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  operation  of  the  Wappoo 
Creek  Drawbridge,  mile  470.  at 
Charlestoa  by  permitting  the  draw  to  be 
closed  to  all  non-exempt  vessels  an 
additional  one-half  hour  at  the  beginidng 
of  the  morning  regulated  period.  This 
change  is  being  made  because  of 
complaints  about  highway  traffic  delays 
caused  by  the  increased  bridge  openings 
as  a  result  of  the  seasonal  migration  of 
vessels  on  the  Atlantic  Intracoastal 
Waterway.  This  action  will 
accommodate  the  increase  in  yfMcxAm 
commuter  traffic  originating  horn  James 
Island  and  will  continue  to  prtnride  for 
the  reasonable  needs  of  navigation. 

DATES:  These  temporary  regulations 
become  effective  on  October  1, 1991, 
and  will  terminate  on  November  29, 
1991.  Comments  must  be  received  on  or 
before  November  29, 1991. 

ADDRESSES:  Comments  regarding  this 
temporary  change  should  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  Brickell  Plaza  Federal  Building, 
909  SE  1st  Avenue,  Miami,  Florida 
33131-3050.  Any  comments  received  will 
be  available  for  inspection  and  copying 
in  the  office  of  the  Bridge  Administrator 
located  in  room  484,  Brickell  Plaza 
Federal  Building,  909  S.E.  1st  Avenue, 
Miami,  Florida.  Documents  and 
comments  concerning  this  regulation 
may  be  inspected  Monday  through 
Friday  between  the  hours  of  7:30  a  jn. 
and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Gary  D.  Pruitt  (305)  538-4103. 

SUPPLEMENTARY  INFORMATION: 

Interested  parties  submitting  written 
views,  comments,  data,  or  arguments 
should  include  their  names  and 
addresses,  identify  the  bridge,  and  give 
reasons  for  concurrence  with  or  any 
recommended  change  to  the  temporary 
regulation. 

Drafting  tafonnatioa 

The  drafters  of  this  notice  are  Mr. 
Gary  Pruitt,  Project  Officer,  and 
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Lieutenant  M.R.  Higgins.  Project 
Attorney. 

Discussion  of  Temporary  Rule 

This  rule  is  a  temporary  deviation 
from  the  permanent  rules  under  the 
provisions  of  33  CFR  117.43  to  evaluate 
an  alternative  opening  schedule  being 
considered  for  a  permanent  change  in 
the  regulations.  This  temporary 
regulation  changes  only  the  morning 
regulated  period  on  weekdays.  Before 
any  permanent  changes  are  made  in  the 
operating  rule  for  the  Wappoo  Bridge  a 
notice  of  proposed  rulemaking  will  be 
published  and  comments  will  be 
solicited.  The  draw  presently  opens  on 
signal  except  that  the  draw  need  not 
open  from  6:30  a.m.  to  9  a.m.  Monday 
through  Friday  except  federal  holidays. 
A  review  of  the  seasonal  waterway 
traffic  requiring  openings  indicates 
extended  draw  openings  for  pleasure 
craft  between  the  hours  of  6  a.m.  and 
6:30  a.m.,  just  prior  to  the  rush  hour 
closures,  adversely  impacts  movement 
of  land  transportation.  The  Coast  Guard 
has  extended  the  existing  morning 
closed  periods  by  one-half  hour  in  an 
effort  to  evaluate  the  impact  these 
changes  may  have.  Elimination  of  the 
bridge  openings  from  6  a.m.  to  6:30  a.m. 
on  weekdays  should  improve  the 
morning  traffic  flow  with  minimum 
impact  oh  normal  navigation.  Because 
this  is  a  temporary  regulation,  it  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

Economic  Assessment  and  Certification 

This  temporary  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979).  The  economic  impact 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  it  exempts 
public  vessels  of  the  United  States,  tugs 
with  tows,  and  vessels  in  a  situation 
where  a  delay  would  endanger  hfe  or 
property.  Since  the  economic  impact  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.b.2.g(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
has  been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  part 
117  of  title  33  Code  of  Federal 
Regulations  is  temporarily  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  For  the  period  between  October  1. 
1991,  and  November  29, 1991,  paragraph 
(d)  of  §  117.911  is  revised  to  read  as 
follows: 

Note:  This  is  a  temporary  rule  and  will  not 
appear  in  the  Code  of  Federal  Regulations. 

9  1 17.91 1    Atlantic  Intracoastal  Waterway, 
Utile  River  to  Savannah  River. 

•        *        *        *        * 

(d)  SR  171/700  bridge  across  Wappoo 
Creek  Mile  470.8  at  Charleston.  The 
draw  shall  open  on  signal,  except  that 
the  draw  need  not  open  from  6  a.m.  to  9 
a.m.  and  from  4  p.m.  to  6:30  p.m. 
Monday  through  Friday,  except  federal 
holidays.  From  April  1  to  November  30 
from  9  a.m.  to  4  p.m.  Monday  through 
Friday,  except  federal  holidays,  the 
bridge  need  not  open  except  on  the  hour 
and  on  the  half-hour.  From  April  1  to 
November  30,  from  9  a.m.  to  7  p.m..  on 
Saturdays,  Sundays  and  federal 
holidays,  the  bridge  need  not  open 
except  on  the  hour  and  half-hour. 
***** 

Dated:  September  19. 1991. 

Robert  E.  Kramek. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  91-27019  Filed  11-7-91;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

(FRL-4028-7] 

State  Implementation  Plan 
Completeness  Criteria 

AGENCY:  Environmental  Protection 
Agency. 

action:  Technical  correction. 

summary:  On  August  26. 1991  (56  FR 
42216).  the  Environmental  Protection 
Agency  (EPA)  promulgated  minimum 
criteria  that  any  plan  submission  must 
meet  in  order  to  be  considered  a 
complete  State  implementation  plan 
(SIP)  submission.  The  purpose  of  this 
document  is  to  make  a  correction  to 
appendix  V  of  part  51  at  paragraph 
2.2(i).  In  the  August  26  final  rulemaking, 
the  word  "not"  was  inadvertently  left 
out  of  amended  paragraph  2.2(i). 
Inclusion  of  the  word  "not"  in  paragraph 
2.2(i)  will  allow  the  States  to  submit  an 
explanation  as  to  why  special  economic 
and  technological  justifications  are  not 
necessary  and  still  be  considered 
complete  for  purposes  of  the 
completeness  review.  It  was  the  EPA's 
intent  to  permit  such  an  explanation  in 
lieu  of  a  justification  by  the  State  in 
order  to  be  deemed  a  complete 
submission. 

DATES:  This  action  becomes  effective 
December  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Gerth.  Office  of  Air  Quality 
Planning  and  Standards  (MD-15),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711,  Telephone  (919)  541-5550  or  FTS 
629-5550. 

List  of  Subjects  in  40  CFR  Part  51 

Administrative  practice  and  procedure; 
Air  pollution  control;  Reporting  and 
recordkeeping  requirements. 

Dated:  November  3, 1991. 
Michael  Shapiro, 

Acting  Assistant  Administrator  fur  Air  and 
Radiation. 

Title  40  Code  of  Federal  Regulations, 
part  51,  is  amended  as  follows; 

PART  51  [AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401(b)(1),  7407(d). 
7410(k)(l).  7470-79.  7501-7508,  and  7601(a). 

2.  Part  51.  Appendix  V,  is  amended  by 
revising  paragraph  2.2(i)  to  read  as 
follows: 
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Appendix  V,  Criteria  for  Deteiminiiig 
the  Completeness  of  Plan  Sufaoiissknis 

2.2  *  •  • 

(i)  Special  economic  and  technological 
justincations  required  by  any  applicable  EPA 
policies,  or  an  explanation  (rf  «rtiy  icch 
justifications  are  not  necessary. 

[FR  Doc.  91-27027  Filed  11-7-91;  6:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  302-4. 303-1,  and  30»-2 
[FTR  Amendment  22] 

Federal  Travel  Regulation;  AHowanca 
for  Travel  to  Seek  Residence  Quarters 
In  Alaska  or  Hawaii;  Allowance  for  the 
Preparation  and  Transportation  of  tha 
Remains  of  an  Employee  who  Dies 
Whne  Stationed  in  Alaska  or  Hawafl 

AOCNCV:  Federal  Supply  Service,  GSA. 
action:  Final  rule. 

summary:  This  final  rule  implements 
paragraphs  (c)  and  (d)  of  section  1206  of 
the  Defense  Authorization  Act  for  Fiscal 
Year  1991  (Pub.  L  101-510.  November  5, 
1990).  This  rule  allows  authorization  at 
Government  expense  of  a  househunting 
trip  for  an  employee  and  spouse  when 
the  employee  is  transferred  to  Alaska  or 
Hawaii.  TTiis  rule  also  allows  payment 
for  the  expenses  of  preparing  and 
transporting  to  the  home,  official  station, 
or  place  of  interment  the  remains  of  an 
employee  who  dies  while  performing 
official  duties  in,  or  in  transit  to  or  ^m, 
Alaska  or  Hawaii,  as  well  as  the 
expenses  of  transporting  to  the  former 
home  or  other  designated  place  the 
deceased  employee's  dependents  and 
household  goods. 

EFFECmrs  date:  Part  302-4  is  effective 
November  8, 1991,  and  applies  to  an 
employee  whose  effective  date  of 
transfer  (date  the  employee  reports  for 
duty  at  the  new  official  station]  is  on  or 
after  November  8, 1991.  Amendments  to 
parts  303-1  and  303-2  are  effective 
November  5, 1990,  and  applies  to  an 
employee  whose  death  occurs  on  or 
after  November  5, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson,  Transportation 
Management  Division  (FBX), 
Washington,  DC  20406,  triephone  FTS 
557-1253  or  commercial  (703)  557-1253. 
SUPPIEMENTARV  INFORMATION: 
Paragraphs  (c)  and  (d)  of  section  1206  of 
the  Defense  Authorization  Act  for  Fiscal 
Year  1991  (Pub.  L 101-510.  November  5. 
1990}  amended  title  5  of  the  United 


States  Code  by  modifying  sectfon 
5724a(a)(2),  relating  to  payment  for  the 
expenses  of  travel  to  seek  residence 
quarters,  and  by  modifying  section  5742 
'Transportation  of  remains,  dependents, 
and  effects:  death  occurring  away  from 
official  station  or  abroad".  This  final 
rule  amends  the  Federal  Travel 
Regulation  to  implement  these  statutory 
provisions. 

The  amendment  allows  an  agency  to 
authorize  at  Government  expense  the 
travel  of  an  employee  and  spoose  to 
seek  residence  quarters  at  the  new 
official  station  when  the  employee  is 
transferred  to  Alaska  or  Hawaii. 
Previously,  househunting  trips  were 
allowed  solely  in  connection  with 
transfers  inside  the  continental  United 
States. 

The  amendment  also  allows  payment 
for  the  expenses  of  preparing  and 
transporting  to  the  home,  official  station, 
or  place  of  interment  the  remains  of  a 
Federal  employee  who  dies  while 
performing  official  duties  in,  or  in  transit 
to  or  from.  Alaska  or  Hawaii. 
Previously,  the  statute  and  implementing 
regulations  allowed  payment  for  these 
costs  only  for  a  Federal  employee 
stationed  outside  the  United  States, 
which  effectively  precluded  the  benefit 
for  an  employee  stationed  in  Alaska  or 
Hawaii,  unless  the  employee  was  in  a 
travel  status  at  the  time  of  death. 
Paragraph  (d)  of  section  1206  of  the 
statute  authorizes  payment  for  the 
expenses  of  transporting  the  deceased 
employee's  dependents  and  household 
goods  to  the  former  home  or  other 
designated  place  when  the  employee 
dies  while  performing  official  duties  in, 
or  in  transit  to  or  from,  Alaska  or 
Hawaii.  The  Federal  TVavel  Regulation 
previously  allowed  payment  for  the 
expenses  of  transporting  the  deceased 
employee's  dependents  and  household 
goods  to  the  employee's  actual  place  of 
residence  based  on  a  Comptroller 
General  decision  that  addressed  the 
matter. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
tmderlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  tlie 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  Ae 


alternative  epproach  involving  the  least 
net  cost  to  society.  r 

LiatafSub{acU  I 

41  CFR  Part  902-^  ' 

Government  empkiyees.  Relocation 
allowances  and  entitlements.  Transfers. 

41  CFR  Parts  303-1  and  303-2 

Government  employees.  Relocation 
allowances  and  entitlements. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  parts  302-4.  309-1. 
and  303-2  are  amended  as  foilowr. 

PART  302-4— TRAVEL  TO  SEEK 
RESIDENCE  QUARTERS 

1.  The  authority  citation  for  part  302-4 
continues  to  read  as  foUows: 

Aslharity;  S  U.&C  S72]-«7M:  20  \}&.C 
WMa):  E.a  lieOOi  foly  22. 1971  (»  FR  1S747). 

2.  Section  302-4.1  is  amended  by 
revising  paragraph  (c](3]  to  read  as 
follows: 

{309*^1    AppScaMRty  and  general  poR^ 
lOr  aaoionBnp  ifavei  w  i 


(3)  When  either  the  old  or  new  duty 
station,  or  both,  are  located  outside  dw 
United  States;  and 


PART  303>1— GENERAL 

3.  ITie  authority  citation  fw  part  303-1 
continues  to  read  as  foUows: 

Autboritr-  5  U.S.C  S721-5734,  S741-«742; 
E.O.  lieoe,  July  22, 1971  (3SFR 13747). 

4.  Part  303-1  is  amended  by 
redesignating  f  309-1.4  as  f  303-1.7  and 
redesignating  {  303-1.3  as  {  303-1.4. 

5.  Section  303-1.1  is  revised  to  read  as 
follows: 

S  303-1.1    Autltoftty,  coveraoa.  and 

appUcabNHy. 

(a)  Statutory  Authority.  This  chapter 
sets  forth  the  allowable  expenses,  not 
otherwise  provided  for  by  law, 
authorized  by  5  U.S.C.  5742(b)  for  the 
preparation  and  transportation  of  the 
remains  of  a  deceased  employee,  and  by 
5  U.S.C  5722  (See  i  303-Z6  of  this 
chapter)  for  the  transportation  of  the 
immediate  family  and  household  goods 
of  a  deceased  employee. 

(b)  Persons  covered.  The  provisions  of 
this  chapter  cover  an  employee  who 
dies  while: 

(1)  On  official  travel  away  from  his/ 
her  official  station  in  the  United  States. 

(2)  Performing  official  duties  outside 
CONUS. 
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(3)  Absent  from  duty  as  provided  in 
§  303-1.5. 

(4)  Reassigned  away  from  his/her 
home  of  record  pursuant  to  a  mandatory 
mobility  agreement  executed  as  a 
condition  of  employment. 

(c)  Applicability.  The  provisions  of 
this  chapter  apply  whether  an 
employee's  death  is  or  is  not  work- 
related. 

6.  Section  303-1.2  is  amended  by 
removing  the  phrase  "official  station 
outside  the  United  States",  and  adding 
in  its  place  "official  station  outside 
CONUS";  and  by  removing  the  reference 
"Chapter  303",  and  adding  in  its  place 
the  w6rd  "chapter". 

7.  Section  303-1.3  is  added  to  read  as 
follows: 

§303-1.3    DtfinWon*. 

As  used  in  this  chapter,  and  unless 
otherwise  specifically  provided  in  this 
chapter,  the  following  definitions  apply: 

(a)  United  States.  United  States 
means  the  50  States  and  the  District  of 
Columbia. 

(b)  Continental  United  States.  The 
continental  United  States  (or  CONUS] 
means  the  48  contiguous  States  and  the 
District  of  Columbia. 

8.  Section  303-1.5  is  revised  to  read  as 
follows: 

§  303-1 .5    Deatti  during  a  period  of 
absence  from  duty. 

The  provisions  of  this  chapter  apply 
when  an  employee  is  performing  official 
travel  away  from  his/her  official  station 
located  in  the  United  States  and  dies 
while  temporarily  absent  from  a 
temporary  duty  station.  The  provisions 
of  this  chapter  also  apply  when  an 
employee  is  performing  official  duties 
outside  CONTUS  and  dies  while 
temporarily  absent  from  his  official 
station  or  temporary  duty  station 
outside  CONUS.  If  the  temporary 
absence  is  for  the  purpose  of  taking 
leave  or  occurs  during  nonworkdays,  the 
allowable  cost  for  the  transportation  of 
remains  shall  not  exceed  the  amount 
which  would  have  been  allowed  if  death 
had  occurred  at  the  temporary  duty 
station  or  at  the  official  station  outside 
CONUS. 

PART  303-2— ALLOWANCES 

9.  The  authority  citation  for  part  303-2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734.  5741-5742; 
E.0. 11609.  July  22. 1971  (36  FR  13747). 

§303-2.1    (Amended] 

10.  Section  303-2.1  is  amended  by 
removing  the  phrase  "official  station 
outside  the  United  States",  and  adding 
in  its  place  "official  station  outside 
CONUS". 


11.  Section  303-2.3  is  revised  to  read 
as  follows: 

!  303-2.3    Transoortation  of  employee 
remains. 

(a)  Death  while  performing  official 
travel  within  the  continental  United 
States.  When  an  employee  dies  while 
performing  official  travel  within 
CONUS,  payment  is  authorized  for  the 
cost  of  transporting  the  remains  to  the 
employee's  place  of  actual  residence, 
official  station,  or  place  of  interment. 
The  cost  of  transportation  shall  not 
exceed  the  cost  to  the  place  of  actual 
residence  or  official  station,  whichever 
is  more  distant. 

(b)  Death  while  performing  official 
duties  outside  the  continental  United 
States.  When  an  employee  dies  while 
performing  official  duties  outside 
CONUS,  payment  is  authorized  for  the 
cost  of  transporting  the  remains  to  the 
employee's  place  of  actual  residence, 
official  station,  or  place  of  interment. 
The  cost  of  transportation  shall  not 
exceed  the  cost  to  the  place  of  actual 
residence  or  official  station,  whichever 
is  more  distant. 

12.  Section  303-2.6  is  amended  by 
revising  paragraph  (a)(1),  by  removing 
paragraph  (b),  and  by  redesignating 
paragraph  (c)  as  paragraph  (b)  to  read 
as  follows: 

§  303-2.6    Transportation  of  ttie  Immediate 
family  and  household  goods. 

(a)  While  performing  duties  outside 
CONUS— {1)  General.  The  cost  of  return 
transportation  of  the  immediate  family 
and  the  baggage  and  household  goods  of 
the  decedent  and  his/her  immediate 
family  shall  be  allowed  when  an 
employee  dies  while  he/she  is 
performing  official  duties  outside 
CONUS,  or  while  he/she  is  in  transit  to 
or  from  that  place.  Allowable 
transportation  costs  shall  not  exceed  the 
costs  of  returning  the  immediate  family 
and  the  baggage  and  household  goods 
from  the  place  where  the  official  duties 
were  performed  or  were  to  be 
performed,  by  the  most  direct  route,  to 
the  decedent's  place  of  actual  residence, 
or  to  any  other  place  as  the  head  of  the 
agency  concerned  or  his/her  designated 
representative  may  designate,  provided 
the  cost  to  the  Government  shall  not 
exceed  the  cost  of  transportation  to  the 
decedent's  place  of  actual  residence. 


§303-2.8    [Amended] 

13.  Section  303-2.8  is  amended  by 
removing  the  reference  "Chapter  303" 
wherever  it  appears  in  the  section,  and 
adding  in  its  place  the  word  "chapter". 


Dated:  October  3. 1991. 
Richard  G.  Austin, 

A  dniinistrator  of  General  Services. 

[FR  Doc.  91-26693  Filed  11-7-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

mu  Docket  No.  87-121,  FCC  91-273] 

FM  Broadcast  Services;  Short-Spaced 
Station  Assignments  With  Reduced 
Facilities  and/ or  Directional  Antenna 
Systems 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMAflY:  Through  this  decision,  the 
Commission  responds  to  petitions  for 
reconsideration  of  the  Report  and  Order 
(Report)  in  this  proceeding  (54  VR  9800, 
March  8, 1989).  The  Commission 
reaffirms  its  decision  to  allow  routine 
short-spaced  FM  assignments,  but  adopt 
several  of  the  requested  refinements. 
EFFECTIVE  DATE:  December  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Gorden,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
9660. 

SUPf>LEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and.Order 
(MO&O)  in  MM  Docket  No.  87-121, 
adopted  August  28, 1991,  and  released 
September  17, 1991.  Adoption  of  this 
MO&O  will  have  no  additional 
significant  resource  implications  beyond 
those  specified  at  the  time  of  its  related 
earlier  Report  and  Order  was  adopted. 
The  decisions  in  this  action  have  also 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980. 

"The  complete  text  of  this 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street,  NW.,  Room  246, 
Washington,  DC  20554. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  This  action  responds  to  petitions  for 
reconsideration  of  rule  amendments 
contained  in  the  Report,  filed  by  the 
Association  for  Broadcast  Engineering 
Standards,  Inc.  (ABES),  du  Treil,  Lundin 
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ft  Raddey.  Inc.  (dLR).  Genesis 
Broadcasting.  Inc.  (Genesis).  Gteater 
Media.  In&  (Greater  Media).  MuUaney 
Engineering  Inc  (Mullaney)  and  the 
National  Associatioa  of  focMdcasters 
(NAB).  Subsequently.  NAB  joined  with 
ABE&,  dLR,  Greater  Media  and 
Mullaney  in  filing  a  "Consensus  and 
Joint  Supplement  to  Petitions  for 
Reconsideration"  ("Consensus").  Two  of 
the  original  petitions  request  that  the 
Commission's  action  be  set  aside;  the 
remaining  petitions  support  the  basic 
decision  but  suggest  refinements  to  the 
adopted  rules.  After  careful 
consideration  of  the  issues  raised  in 
these  petitions,  this  MO&O  reaffirms  the 
Commission's  decision  to  aDow  routine 
short-spaced  FM  assignments,  but 
adopts  several  of  the  requested 
refinements. 

2.  The  Commission  concludes  that  the 
rules  adopted  in  the  Report  do  not 
represent  a  departure  from  traditional 
methods  of  contour  protectian.  They  are 
largely  based  on  an  accurate 
determinatioo  of  the  antenna  height 
above  average  terrain  ("HAAT')  in 
critical  directions  and  they  reflect 
essentially  the  same  method  for 
determining  HAAT  that  the  Commission 
has  osed  for  years  in  the  non- 
commercial FM  service  and  the  Low 
Power  TV  service.  Contrary  to  the 
assertions  of  ABES  and  NAB.  the  rules 
for  determining  antenna  HAAT  for 
short-spaced  FM  facilities  do  not  inchide 
provisions  for  the  nse  of  either  terram 
shielding  or  a  terrain  rou^mess  factor. 
Instead,  the  Commission  has  taken  the 
well-estabKshed  procedm«8  ctirrenthjr 
required  in  the  NCE-FM  service  and  the 
Low  Power  TV  service  and  adopted 
them  for  nse  In  calculating  protected 
and  interfering  contours  for  short- 
spaced  FM  station  assignments. 
Adequate  notice  of  the  HAAT  rules 
adopted  was  given  because  the  Notice 
of  Proposed  Rule  Making,  53  FR  12779, 
April  19, 1988  (Notice)  clearly  proposed 
use  of  predicted  field  strength  contours 
as  fai  the  NCE-FM  service,  and  the 
position  of  such  contours  in  that  service 
are  now  and  have  always  been  based 
on  calculations  of  antenna  HAAT  in 
specific  directions.  Thus,  the  rules 
adopted  in  the  Report  do  not  implonent 
a  novel  method  of  "terrain  shielding"  or 
Qse  of  a  "terrain  roughness  factor."  but 
rather,  represent  another  ajsplicatioo  of 

a  method  already  used  in  other  services. 

3.  With  respect  to  the  impact  of 
contour  protection  on  the  Commission's 
general  allotment  rules,  the  Cosunisston 
has  held  throughout  this  proceeding  diat 
no  change  has  been  made  or  will  be 
made  in  the  FM  channel  aUotment 
process.  All  propoaals  for  channel 


aDotnents  must  meet  the  miiunnnn 
distance  separations  of  (  73.207  of  the 
Commission's  Rales  with  respect  to 
other  existing  and  proqwctive  stations. 
All  station  assignments  are  still  bound 
by  the  leqaireoient  of  |  73.315(a).  which 
requires  a  minimum  fidd  strength  of  3.16 
nillivdts  per  meter  over  the  principal 
community  to  be  served.  Thoefore. 
these  rules  do  not  alter  the  service 
obligations  of  licenses.  Consequently, 
the  use  of  directional  antennas 
permitted  by  the  Commission's  Roles  is 
not  inconsistent  with  the  mandate  of 
section  307(b). 

4.  While  the  Report  clearly  stated  that 
no  diange  was  being  made  to  the  FM 
chaimel  allotment  process  in  this 
proceeding.  Mullaney  asserts  that  this 
point  is  not  clearly  expressed  in 
paragraph  (a)  of  i  73.207  and  that  this 
could  easily  be  misunderstood  by  the 
public.  Upon  review  of  that  particiilar 
paragrsf^  the  Coomiission  agrees  with 
Mullaney  that  the  existing  wwding  of 
paragraph  (a)  of  1 73.207  could  be 
misinterpreted.  Thus,  the  Commission 
makes  a  minor  editorial  diange  to  avoid 
misunderstanding. 

5.  Because  contour  protection  has 
been  used  for  many  years  in  the  NCE- 
FM  broadcast  service,  the  Commission 
anUdpated  that  there  would  be  httle 
questiott  of  its  vahdity  as  a  station 
assignment  methodology.  In  the  Report 
the  Commission  noted  that  contour 
protection  takes  into  account  the 
differences  in  rievations  of  the  terrain 
surrounding  stations,  whereas  the 
distance  separation  requirements  are 
based  on  average  terrain  assumed  to  be 
uniform  in  aU  con^tass  directiona.  The 
Coomiissiaa  obseived  that  this  failure  to 
account  for  variations  in  the  HAAT  as  a 
function  of  direction  means  that  the 
separation  requirements  sometimes 
overprotect  and  at  other  times, 
undeiprotect  FM  service.  Thus,  contour 
protection  is  a  more  accurate  approach 
to  making  FM  assignments. 
Consequently,  the  Commission 
concludes  that  in  the  Report  it  did 
consider  whether  contour  protection 
would  adeqiiately  protect  the  FM 
service. 

6.  With  respect  to  the  NAB  and  ABES 
allegations  that  the  Commission  did  not 
provide  adequate  notice  of  its  proposals, 
die  Commission  notes  that  5  U.S.C 
S53(bK3)  requires  only  that  Agencies 
give  notice  of  "either  the  terms  or 
substance  of  the  proposed  rule  or  a 
description  of  the  sub^ts  and  issoes 
invohred."  NAB  is  correct  that  when  die 
Commission  proposed  to  relax  its 
spacing  rules  to  permit  short-qvadng 
where  contours  were  protected,  it  did 
Bol  suggest  diat  ■one  spacing  limits 


would  still  be  maintained.  In  response  to 
coDcema  expressed  by  commenters. 
indading  NAB.  that  this  i^iproach  mi^t 
cause  objectionable  interference,  the 
Commission  took  a  somewhat  more 
cautious  approach  and  retained  some 
spadag  reqidrements.  Such  ■  decision  is 
well  within  dw  scope  of  the  Notice  and 
self-evidently  a  "logical  outgrowth" 
therefroBL  See  Small  Refiner  Lead 
Phase-Down  Task  Force  v.  EPA.  70S  F. 
2d  506.  547  (D.C.  Cir.  1963).  With  respect 
to  NAB's  suggestion  that  there  was 
insufficient  notice  that  non-commercial 
FM  stations  might  be  affected 
presumably  because  short-spadng  to 
non-commerdal  stations  might  be 
permitted,  paragraph  12  of  the  Notice 
indicated  that  short-spadng  would  be 
permitted  to  "adjacent  and  co-channel 
stations  and  aliotinenU  *  *  '"SFCC 
Red  at  1821.  Some  non-commerdal 
stations  and  allotments  are  of  course. 
adjacent  to  commercial  stations.  Thus,  it 
was  self-evident  in  the  Notice  that  such 
non-commerdal  stations  would  be 
affected.  Indeed.  NPR  recognized  in  its 
coomients  that  some  non-commerdal 
stations  could  be  affected.  Finally,  as 
indicated  above,  the  CommiMion  has 
not  allowed  the  routine  use  of  terrain 
shielding  or  terrain  roughness,  fa 
footnote  15  of  the  Notice  of  Inquiry,  52 
FR  2043a  )une  1. 1987  (Inquiry)  die 
Commission  specifically  dectined  to 
consider  terrain  roughness  in  this 
proceeding.  Terrain  variation  is  a 
fundamental  component  of  the  contour 
determination  process,  an  issue 
discussed  in  paragraph  15  of  the  Inquiry 
and  paragraph  24  of  the  Notice.  In  view 
of  the  extensive  description  of  the 
subject  in  both  the  Inquiry  and  the 
Notice,  the  Commission  found  that  dte 
notice  requirements  of  the 
Administrative  Procedures  Act  were 
legally  satisfied. 

7.  The  table  in  {  73.215(e)  gives  one 
minimum  short-spaced  separation 
distance  Tor  each  class  pair  regardless 
of  the  class  of  station  to  be  short- 
spaced.  Problems  occur  when  dasses 
are  mixed,  e.g.  B  to  C.  Also,  flexibility 
for  second  and  third  adjacent  diannels 
is  modest  because  spacings  are  tight  to 
be^  with.  Moreover,  since  the 
adoption  of  these  new  short-spacing 
distances,  the  Commission  has  created 
an  additional  ictermeOMte  C3  dass  of 
FM  broadcast  station  for  Zone  II  with 
maximum  facilities  of  25  kW  effective 
rated  power  at  100  meters  reference 
height  above  average  terrain,  and  has 
also  increased  the  maximum  permitted 
power  for  Class  A  stations,  including 
increased  minfanum  separation 
distances  with  respect  to  Class  A 
stationa. 
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Prior  to  creation  of  the  Class  C3 
stations.  Class  A  station  status  was  the 
next  lower  class  from  a  Class  C2  station 
that  might  propose  to  short-space  its 
facilities:  now.  Class  C3  is  the  next 
lower  station  classiHcation  in  such 
situation.  Also,  with  the  Class  A  power 
increase  provisions,  the  previously 
permitted  amount  of  short-spaced 
separation  has  been  reduced  towards 
Class  A  stations.  Thus,  portions  of  the 
table  in  S  73.215(e)  need  updating. 

8.  Petitioners  believe  that  the  limits  in 
the  §  73.215(e)  table  are  arbitrary  and 
unduly  restrictive  (particularly  in  the 
case  of  second  and  third  adjacent 
channel  separations).  There  also 
appears  to  be  some  agreement  that  a 
fixed  limit  should  be  applied.  The  most 
popular  limit  mentioned  is  8  kilometers 
(5  miles).  Eight  kilometers  is.  of  course, 
the  limit  currently  imposed  by  what  was 
intended  as  a  temporary  note  to  the 
table  in  $  73.215(e).  However,  the 
Commission  believes  that  it  should 
continue  to  strike  a  balance  between  the 
6  kilometer  initially  imposed  and  the 
essentially  unrestricted  limit  suggested 
in  dLR's  petition.  Therefore,  the 
Commission  concludes  that  the  "next 
lower  class"  approach  continues  to  be 
the  most  suitable  Hmit  at  this  time. 
Accordingly,  §  73.215(e)  will  be  updated 
to  reflect  changes  in  the  station  classes 
that  have  occurred  since  its  adoption 
and  to  consistently  reflect  that  the 
amount  of  short-spacing  permitted  is  the 
lesser  value  obtained  by  referring  to 
Table  A  in  5  73.207. 

9.  The  Commission  concluded,  in  the 
Report,  that  the  new  FM  short-spacing 
rules  would  permit  it  to  discontinue 
granting  waivers  of  S  73.207  for  co- 
channel  and  adjacent  channel  short- 
spacing.  Greater  Media  urges  the 
Commission,  however,  to  reconsider  this 
policy  change  and  to  allow  very  minor 
short-spacing  for  multi-user  common 
antenna  systems  that  permit  desirable 
co-location  of  facihties  in  metropolitan 
areas. 

10.  The  FM  directional  antenna  rules 
were  developed  in  order  to  permit 
stations  to  short  space  in  cases  of 
necessity  without  diminishing  the 
coverage  of  other  stations.  Certainly, 
technology  exists  that  will  afford  the 
desired  protection.  Moreover,  the 
Commission  viewed  the  policy  of 
waiving  §  73.207,  even  if  only  to  permit 
short-spacing  of  a  mile,  as  undesirable 
because  it  undermines,  at  least  to  some 
extent,  the  effectiveness  of  the  distance 
separation  table.  The  adopted  S  73.215 
provides  the  site  selection  flexibility  in 
those  exceptional  circumstances  where 
no  fully  spaced  sites  are  available.  The 
Commission  does  not  believe  additional 


short-spacing  waivers  of  9  73.207  would 
generally  be  in  the  public  interest  where 
an  alternative  means  of  achieving  a 
similar  result,  such  as  S  73.215,  is 
available.  The  Commission  will  also 
consider  waiving  (  73.215  to  permit 
greater  power  where  an  appHcant 
demonstrates  the  waiver  is  necessary  to 
allow  use  of  a  multiplexed  transmitting 
antenna  and  the  authorization  would 
otherwise  serve  the  public  interest. 
Therefore,  the  Commission  will  not 
reinstate  consideration  of  S  73.207 
waivers. 

11.  The  Commission  denies  a  request 
that  stations  authorized  pursuant  to 

S  73.215  be  protected  based  on  their 
maximum  possible  facilities  and  also  a 
request  that  the  Commission  consider 
allowing  stations  to  accept  interference 
in  limited  cases.  The  Commission  also 
maintains  the  adopted  protection 
method  involving  contour  overlap 
standards  and  declines  to  change  either 
to  an  "equivalent  protection"  method  as 
used  in  the  television  service  or  an 
alternate  method  used  under  the 
provisions  for  grandfathered  short- 
spaced  FM  stations  in  §  73.213. 

12.  The  Commission  is  concerned  by 
an  issue  raised  in  petitions  about  the 
inconsistent  treatment  of  second 
adjacent  channel  stations  accorded  by 
the  commercial  FM  distance  separation 
table  in  S  73.207  and  the  site  flexibility 
provisions  in  §  73.215.  In  adopting  the 
contour  protection  provisions,  the 
Commission's  model  was  the 
interference  protection  criteria  that  have 
been  employed  successfully  by  non- 
commercial educational  FM  stations 

(§  73.509).  In  most  situations,  the  NCE^ 
FM  requirements  are  based  on  the  same 
planning  factors  as  the  commercial  FM 
requirements.  However,  the  second 
adjacent  channel  protection  ratio  is  a 
significant  exception.  The  adopted  rules 
establish  an  incongruity  in  the  way 
commercial  FM  stations  are  treated. 
Both  the  S  73.207  domestic  distance 
separation  table  and  the  9  73.215(e) 
minimum  distance  table,  which  limits 
the  extent  of  short-spacing,  are  based  on 
a  40  dB  protection  ratio  while  the 
adopted  contour  protection  provisions  of 
section  215(a)  require  use  of  a  more 
restrictive  20  dB  protection  ratio.  The 
Commission  has  no  reason  to  believe 
that  the  commercial  FM  second  adjacent 
channel  protection  is  inadequate,  or  that 
it  allows  significantly  more  actual 
interference  than  NCB-FM  protection. 
Therefore,  even  though  the 
Commission's  confidence  that  contour 
protection  is  a  valid  approach  is 
founded  in  part  on  non-commercial 
educational  FM  experience,  the 
Commission  now  believes  that  it  is  more 


important  to  make  the  commercial  FM 
contour  protection  provisions  internally 
consistent  with  the  other  commercial 
FM  requirements.  Accordingly,  the 
Commission  amends  9  73.215(a)(2)  by 
replacing  the  overlap  provision  of  an 
interference  contour  that  is  20  dB  higher 
than  the  protected  contour  of  second  . 
adjacent  channel  stations  with  one  that 
is  40  dB  higher. 

13.^  In  the  Report,  the  Commission 
concluded  that  its  existing  policy  of 
restricting  the  rate  of  change  of  the 
horizontal  antenna  radiation  pattern  to  2 
dB  per  10  degrees  of  azimuth  should  be 
applied  to  all  future  directional  antenna 
systems.  Additionally,  due  to  a  lack  of 
support  in  the  comments,  the 
Commission  decided  not  to  amend  the 
current  requirement  restricting  the 
maximum  to  minimum  antenna  pattern 
gain  to  a  15  dB  ratio. 

14.  Upon  reconsideration,  the 
Commission  is  persuaded  that  it  should 
apply  to  2  dB  per  10  degrees  rate  of 
change  limitation  only  where  the 
directional  antenna  is  used  to  provide 
prot'ection  to  a  short-spaced  station.  At 
this  time  the  Commission  is  not 
prepared  to  eliminate  or  otherwise 
change  either  this  requirement  or  the  15 
dB  maximum  to  minimum  radiation  ratio 
limit.  While  the  Commission  recognizes 
that  the  contour  overlap  provisions  of 

9  73.215  adopted  in  this  proceeding 
require  protection  of  a  station's  entire 
service  area,  the  Commission  does  not 
have  an  adequate  record  to  justify 
relaxing  these  antenna  requirements. 
The  Commission  expects  to  further 
consider  these  matters  when  it  institutes 
a  separate  proceeding  on  FM  directional 
antennas.  Finally,  the  Commission  is 
amending  9  73.316(b)(1)  to  clarify  that  it 
now  considers  the  15  dB  maximum  to 
minimum  radiation  limit  to  be  a 
requirement  imposed  on  the  antenna 
design  and,  while  the  goal  should  be  to 
construct  an  anterma  that  will  match  the 
predicted  pattern,  the  Commission 
recognizes  that  the  actual  pattern  of  the 
constructed  and  installed  antenna  may 
depart  from  that  limit. 

15.  The  intent  behind  the  provision  of 
9  73.316(c)  (6)  and  (7)  adopted  in  the 
Report  was  to  ensure  that  the  pattern  of 
a  directional  antenna  was  not  distorted 
by  other  nearby  objects  in  the  horizontal 
plane.  For  example,  the  "platform 
restriction"  was  developed  out  of 
concern  that  a  directional  antenna 
intended  to  be  mounted  on  top  of  a 
tower  in  an  unobstructed  configuration 
could  have  its  pattern  distorted  by 
another  FM,  TV  or  even  a  land  mobile 
antenna  that  might  be  mounted  nearby 
elsewhere  on  the  platform. 
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16.  The  Commission  continues  to 
believe  that  at  this  time  it  must  proceed 
cautiously  and  assure  that  FM 
directional  antennas  operate  in  a 
controlled,  unobstructed  and  static 
environment.  The  Commission's  review 
of  the  provisions  in  9  73.316(c)  (6)  and 
(7)  leads  it  to  conclude  that  they  strike 
an  appropriate  balance  between  the 
differing  concerns  of  the  parties  in  this 
proceeding  and  that  their  amendment  at 
this  time  is  not  warranted.  However,  the 
Commission  recognizes  that  these 
provisions  could  unnecessarily  preclude 
some  valid  FM  directional  antenna 
designs.  Therefore,  while  the 
Commission  will  consider  waiving  these 
rules  in  appropriate  cases,  upon  a 
showing  that  the  particular  antenna 
design  takes  into  consideration  all  other 
nearby  antennas  and  other  potentially 
reradiating  structures,  the  requests  for 
amendment  of  9  73.316(c)  (6)  and  (7)  will 
be  denied. 

17.  The  Commission  agrees  with  the 
petitioners  that  a  refinement  in 

9  73.316(c)(8)  is  necessary.  On 
reconsideration,  the  Commission 
believes  that  certification  of  an  FM 
directional  antenna's  installation 
"pursuant  to  the  manufacturer's 
instructions"  is  outside  the  competence 
of  a  surveyor.  Therefore,  the 
Commission  is  revising  the  rule  to 
require  that  the  installation  be  certified 
by  an  engineer  whose  quahRcations 
shall  be  submitted  at  the  time  of 
application  for  license.  However, 
inasmuch  as  most  electronics  engineers 
are  not  trained  in  surveying,  the 
Commission  will  continue  to  require  that 
a  licensed  surveyor  certify  that  the 
azimuth  of  the  directional  antenna  is  "in 
the  proper  orientation."  The 
Commission  expects  that  at  the  time 
surveying  services  are  either  arranged 
for  or  provided,  the  surveyor  will  be 
provided  with  the  information  necessary 
to  determine  the  relationship  between 
the  antenna's  main  lobe  and  its 
mechanical  construction. 

18.  In  the  Report,  the  Commission 
found  no  apparent  need  for  changes  in 
the  policies  and  rules  governing 
installation  and  maintenance  of 
directional  antenna  performance.  The 
Commission  stated  that  existing 
requirements  would  be  sufficient,  for  the 
most  part  but  added  a  number  of 
requirements  in  9  "3.3ie(c]  to  further 
ensure  that  the  predicted  directional 
performance  will  be  realized  and 
maintained.  The  Commission  will  also 
continue  to  require  proofs  of 
performance  to  establish  that  directional 
antennas  have  acceptable  measured 
patterns.  While  petitions  do  not  contain 
the  information  necessary  to  improve 


upon  the  current  requirements,  this 
matter  may  be  explored  further  in  a 
future  directional  antenna  rule  making. 
Until  then,  the  Commission  believes  the 
current  provisions  will  be  sufficient. 

19.  The  Report  did  not  address  the 
greater  facilities  permitted  for  FM 
stations  in  Puerto  Rico  and  the  Virgin 
Islands  by  9  73.211(b)(3).  The 
Commission  now  concludes  that 
stations  in  Puerto  Rico  and  the  Virgin 
Islands  that  may  wish  to  short-space 
their  antenna  sites  may  do  so  by 
applying  the  protection  method  set  forth 
in  the  grandfather  provisions  of  9  73.213. 
Thus,  9  73.215  is  amended  to  allow  these 
stations  to  short-space  their  locations 
provided  the  predicted  distance  to  the  1 
mV/m  field  strength  contour  is  not 
extended  toward  the  1  mV/m  field 
strength  contour  of  any  short-spaced 
station. 

20.  The  Commission  notes  that  non- 
commercial licensees  operate  on 
channels  218,  219,  and  220  on  a  contour 
protection  basis,  and  are  required  to 
a^ord  maximum  protection  to  adjacent 
channel  commercial  station  licensees. 
Thus,  in  keeping  with  current 
assignment  practice,  the  Commission 
wishes  to  make  clear  that  adjacent 
channel  commercial  stations  should 
base  the  protection  afforded  such  non- 
commercial stations  on  their  actual 
facilities  since  this  is  the  level  of 
protection  that  they  receive  from  other 
non-commercial  stations. 

21.  The  Commission  clarifies  that 
existing  short-spacings  that  occurred 
after  November  1964.  and  therefore,  are 
not  covered  under  9  73.213  of  the  rules 
may  also  seek  modifications  pursuant  to 
9  73.215  even  if  they  have  existing 
overlap  with  another  FM  station.  While 
the  directional  antenna  provisions  are 
primarily  intended  to  maximize 
protection  to  the  service  of  the  non- 
encroaching  station,  the  Commission 
sees  no  reason  why  existing  short- 
spaced  licensees  seeking  to  re-locate  to 
another  similarly  short-spaced  site 
should  forfeit  service  already 
established  in  directions  where  some 
overlap  exists.  Therefore,  the 
Conmiission  will  permit  such  facility  re- 
location provided  the  current  overlap  is 
not  increased. 

22.  Pursuant  to  the  Regulatory 
Flexibihty  Act  of  1980,  the  decisions  in 
this  action  have  been  analyzed  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act.  -.--... 


23.  Accordingly,  //  is  orderedThai  the 
Petitions  for  Reconsideration  are 
granted  to  the  extent  indicated  above 
and  are  denied  in  all  other  respects.  //  in 
Further  ordered  Thai  pursuant  to 
authority  contained  in  section  4  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  and  303,  and 
effective  November  15, 1991,  part  73  of 
the  Commission's  rules  is  amended  as 
set  forth  below. 

Federal  Comniunicationi  Commission. 

Donna  R.  Searcy, 

Secretary. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Amendatory  Text 

47  CFR  part  73  is  amended  as  follows: 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  47  CFR  73.207  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  73,207    Minimum  distance  separation 
between  stations. 

(a)  Except  for  assignments  made 
pursuant  to  9  73.213  or  73.215,  FM 
allotments  and  assignments  must  be 
separated  fitim  other  allotments  and 
assignments  on  the  same  channel  (co- 
channel)  and  five  pairs  of  adjacent 
channels  by  not  less  than  the  minimum 
distances  specified  in  paragraphs  (b) 
and  (c)  of  this  section.  The  Commission 
will  not  accept  petitions  to  amend  the 
Table  of  Allotments  unless  the  reference 
points  meet  all  of  the  minimum  distance 
separation  requirements  of  this  section. 
The  Commission  will  not  accept 
applications  for  new  stations,  or 
applications  to  change  the  channel  or 
location  of  existing  assignments  unless 
transmitter  sites  meet  the  minimum 
distance  separation  requirements  of  this 
section,  or  such  applications  conform  to 
the  requirements  of  9  73.213  or  73.215. 
However,  applications  to  modify  the 
facilities  of  stations  with  short-spaced 
antenna  locations  authorized  pursuant 
to  prior  waivers  of  the  distance 
separation  requirements  may  be 
accepted,  provided  that  such 
applications  propose  to  maintain  or 
improve  that  particular  spacing 
deficiency.  Class  D  (secondary) 
assignments  are  subject  only  to  the 
distance  separation  requirements 
contained  in  paragraph  (b)(3)  of  this 
section.  (See  9  73.512  for  rules  governing 
the  channel  and  location  of  Class  D 
(secondary]  assignments.) 


> 
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3. 47  CFR  73.215  is'amended  by 
revising  paragraph  (a)(2),  adding 
paragraph  (a)(4),  and  revising  paragraph 
(e)  to  read  as  follows: 

5  73.21  S    Contour  protection  for  ahort- 
•paced  Bsslgn.Tients. 


(a)*.'   * 

(2)  The  interfering  contours,  for  the 
purpose  of  this  section,  are  defined  as 
follows.  For  co-channel  stations,  the 
F(50.10)  Held  strength  along  the 
interfering  contour  is  20  dB  lower  than 
the  F(50.50)  field  strength  along  the 
protected  contour  for  which  overlap  is 
prohibited.  For  first  adjacent  channel 
stations  (±200  kHz),  the  F(50.10)  field 
strength  along  the  interfering  contour  is 
6  dB  lower  than  the  F(50.50)  field 
strength  along  the  protected  contour  for 
which  overlap  is  prohibited.  For  both 
second  and  third  adjacent  channel 
stations  (±400  kHz  and  ±600  kHz),  the 
F(50,10)  field  strength  along  the 
interfering  contour  is  40  dB  higher  than 
the  F(50,50)  field  strength  along  the 
protected  contour  for  which  overlap  is 
prohibited. 
•        •        •        •        • 

(4)  Stations  in  Puerto  Rico  and  the 
Virgin  Islands  may  submit  application 
for  short-spaced  locations  pro\-ided  the 
predicted  distance  to  their  1  mV/m  field 
strength  contour  is  not  extended  toward 
the  1  mV/m  field  strength  contour  of  any 
short-spaced  station. 

(e)  The  Commission  will  hot  accept 
applications  that  specify  a  short-spaced 
antenna  location  for  which  the  following 
minimum  distance  separation 
requirements,  in  kilometers  (miles),  are 
not  met: 


HQtfltiOO 


A  to  A .._ 
A  to  B1 .. 
A  to  B  ... 
AtoC3.. 
AtoC2. 


A  to  CI 

A  to  C 

B1  toBI 

61  to  3 

Bl  to  C3 

B1  to  C2 

Bl  to  CI 

Bl  toC 

B  to  B .... 

BtoC3. 


Co- 

Channet 


02(57) 

1t9(74) 

143(89) 

119<74» 

143489) 

178<111) 

203(126) 

143(09) 

178(111) 

143(89) 

175(109) 

200(124) 

233(145) 

211(131) 

178(111) 

211(131) 

241(150) 

270(168) 

142(88) 

166(103) 

200(124) 

226(140) 

177(110) 

211(131) 

237(147) 


200  kHz 


49(30) 

72(45) 

96(60) 

72(45) 

89(55) 

111(69) 

142(88) 

96(60) 

114(71) 

96(60) 

114(71) 

134(85) 

165(103) 

145(90) 

114(70) 

145(90) 

169(105) 

195(121) 

80(55) 

106(66) 

133(83) 

165(103) 

117(73) 

144(90) 

176(100) 


400/600 

kHz 


29(18) 
46(29) 
67(42) 
40(25) 
53(33) 
73(45) 
93(58) 
48(30) 
69(43) 
48(30) 
55(34) 
75(47) 
95(59) 
71(44) 
69(43) 
71(44) 
77(48) 
105(65) 
42(26) 
55(34) 
75(47) 
95(59) 
56(35) 
76(47) 
96(60) 


RaMton 

Co- 
Chmwl 

200  kHz 

400/600 
kHz 

r<  »o  c< 

224(139) 

158(98) 
188(117) 
209(130) 

79(49) 

f^i  to  f-            ,    ■ 

249(155) 
270(168) 

105(65) 

CtoC.     -    .._.    .. 

105(65) 

4.  47  CFR  73.316  is  amended  by 
revising  paragraphs  (b)  and  (c)(8)  to 
read  as  follows: 

S  73.316    FM  antenna  syvtems. 

*  *        •        •        « 

(b)  Directional  antennas.  A 
directional  antenna  is  an  antenna  that  is 

:  designed  or  altered  for  the  purpose  of 
obtaining  a  non-circular  radiation 
pattern. 

(1)  Applications  for  the  use  of 
directional  antennas  that  propose  a  ratio 
of  maximum  to  minimum  radiation  in 
the  horizontal  plane  of  more  than  15  dB 
will  not  be  accepted. 

(2)  Directional  antennas  used  to 
protect  short-spaced  stations  pursuant 
to  9  73.213  or  S  73.215  of  the  rules,  that 
have  a  radiation  pattern  which  varies 
more  than  2  dB  per  10  degrees  of 
azimuth  will  not  be  authorized. 

(c)  *  •  • 

(8)  In  the  case  of  applications  for 
license  upon  completion  of  antenna 
construction,  a  statement  from  an 
engineer  (as  well  as  a  statement  of  the 
engineer's  qualifications)  that  the 
antenna  has  been  installed  pursuant  to 
the  manufacturer's  instructions  and  a 
statement  from  a  licensed  surveyor  that 
the  antenna  is  installed  in  the  proper 

orientation. 

•  *        •        •        • 

(PR  Doc.  91-24502  Filed  11-7-91;  8:45  am] 
mjjNQ  cooe  (ziz-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  91-124;  RM-7586] 

Radio  Broadcasting  Services; 
BentonvHIe,  AR 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  252C3  for  Channel  252A  at 
Bentonville.  Arkansas,  and  modifies  the 
license  of  Station  KOLZ(FM)  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Demaree 
Media,  Inc.  See  56  FR  19827,  April  30. 
1991.  Coordinates  for  Channel  252C3  at 
Bentonville  are  36-31-08  and  94-10-38. 
With  this  action,  the  proceeding  is 
terminated. 
EFFECnvc  date:  December  23. 1991. 


FOR  FUftTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-124. 
adopted  October  24. 1991,  and  released 
November  5. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center.  (202)  452-1422, 
1714-21st  Street.  NW..  Washington.  DC 
2003& 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.aC.  154,  303. 

973.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Arkansas,  is  amended  by 
removing  Channel  252A  at  Bentonville 
and  adding  Channel  252C3. 

Federal  Communications  Commission. 
Miduol  C  Rugor, 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc  91-27034  Filed  11-7-91, 8:45  am] 
muMta  cooc  mi-oi-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  301 

[Docket  No.  91 1066-1266] 

Pacific  Halibut  Fistieries 


agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACnow;  Final  rule. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA.  on  behalf  of  the 
International  Pacific  Halibut 
Commission,  publishes  notice  of 
amended  regulations  promulgated  by 
that  Commission  and  approved  by  the 
U.S.  Government  to  govern  the  Pacific 
halibut  fishery.  These  regulations  are 
intended  to  allow  full  harvests,  within 
conservation  constraints,  of  available 
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Pacific  halibut  stocks  in  the  northern 

Pacific. 

EFFECTIVE  DATE:  November  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Rolland  A,  Schmitten,  Regional  Director, 
National  Marine  Fisheries  Service. 
Northwest  Region.  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Bldg.  1,  Seattle,  WA, 
98115.  telephone  20&-526-6140;  or 
Donald  McCaughran,  Executive 
Director.  International  Pacific  Halibut 
.Commission,  P.O.  Box  5009,  University 
Station,  Seattle,  Washington  98105. 
telephone  20(}-624-1838. 
SUPPLEMENTARY  INFORMATION:  The 
International  Pacific  Halibut 
Commission  (IPHC),  under  the 
Convention  between  the  United  States 
of  America  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  Bering 
Sea  (signed  at  Ottawa,  Ontario,  on 
March  2, 1953),  as  amended  by  a 
Protocol  Amending  the  Convention 
(signed  at  Washington.  DC.  on  March 
29, 1979),  has  promulgated  new 
regulations  governing  the  Pacific  hahbut 
fishery.  The  regulations  have  been 
approved  by  the  Secretary  of  State  of 
the  United  States  of  America  and  by  the 
Governor-General  of  Canada.  On  behalf 
of  the  IPHC,  these  regulations  are 
published  in  the  Federal  Register  to 
provide  notice  of  their  effectiveness,  and 
to  inform  persons  subject  to  the 
regulations  of  the  restrictions  and 
requirements  established  therein. 

The  IPHC  met  by  telephone 
conference  call  on  September  20, 1991. 
to  discuss  several  issues  of  regulatory 


oversight.  One  issue  was  the  closure  of 
the  treaty  Indian  ceremonial  and 
subsistence  (C&S)  fishery  on  April  22, 
1991,  The  C&S  fishery  was  intended  to 
be  a  priority  for  10,000  of  the  112.500 
pounds  allocated  to  treaty  Indian 
fishermen.  However,  this  priority  was 
inadvertently  not  specified  in  the  1991 
regulations  and  all  tribal  fisheries  were 
closed  when  the  tribal  commercial 
fishery  exceeded  the  overall  tribal 
allocation.  The  tribes  had  harvested 
about  4,000  pounds  of  the  10.0(X)  pounds 
that  were  intended  for  the  C&S  fishery 
as  of  April  22, 1991.  Therefore,  the  IPHC 
amended  its  current  regulations  (56  FR 
18535,  April  23, 1991)  to  allow  treaty 
Indian  fishermen  in  Washington,  as 
defined  in  9  301.19,  to  harvest  the 
balance  of  their  1991  C&S  allocation  of 
10,000  pounds. 

Classificadon 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function,  Jensen  v.  National 
Marine  Fisheries  Service,  512  P.  2d 
1189  {9th  Cir.  1975),  5  U.S.C.  553,  of  die 
Administrative  Procedure  Act  and 
Executive  Order  12291  do  not  apply  to 
this  notice  of  the  effectiveness  and 
content  of  the  regulations.  Because 
notice  of  proposed  rulemaking  is  not 
required,  the  Regulatory  Flexibility  Act 
does  not  apply.  These  regulations  do  not 
contain  collection  of  information 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

This  notice  of  final  rule  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 


preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

List  of  Subjects  in  50  CFR  Part  301 

Fisheries.  Treaties. 

Dated:  Novemtier  4, 1991. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in'the 
preamble,  part  301  is  amend'ed  as 
follows: 

PART  301-PACIFIC  HAUiUT 
FISHERIES 


T 


1.  The  authority  citation  fbr  part  301 
continues  to  read  as  follows: 

Authority:  S  UST  5;  TIAS  2aab.  16  U.S.C 
773-773k,        I 

2.  In  9  301.19,  paragraph  (e)  is  revised 
and  paragraph  (f)  is  removed  and 
reserved  as  follows: 

9301.19    Fishing  by  United  States  treaty 
Indian  tiibos. 


(e)  Ceremonial  and  subsistence 
fishing  for  halibut  by  treaty  Indian  tribes 
in  subarea  2A-1  is  permitted  with  hook 
and  line  gear  from  January  1  to 
December  31  or  until  10,000  pounds  (4.5 
metric  tons)  have  been  taken  and  the 
fishery  is  closed  by  the  IPHC 

(f)  (Reserved) 

[FR  Doc.  91-28968  Filed  11-4-91;  4:00  pm) 
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Proposed  Rules 


FedanI  Be^itw 

Vol.  56.  No.  217 

Friday.  November  8.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  ttie 
proposed  issuance  of  njies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
malung  prior  to  tt>e  adoption  of  the  firud 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart401 

(Amendment  Na  66;  Doc.  No.  0031S1 

General  Crop  Insurance  Regulations; 
ASCS  Farm  Program  Payment  Yield 
Option 

AOENCV:  Federal  Crop  Insurance 
Corporation,  USD  A. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401).  eHective  for  the  1992 
and  succeeding  crop  years,  by  adding  a 
new  section.  7  CFR  401.149,  to  be  known 
as  the  ASCS  Farm  Program  Payment 
Yield  Option.  The  intended  effect  of  this 
rule  is  to  provide  the  provisions 
permitting  the  amount  of  insurance  for 
certain  crops  to  be  based  on  the 
adjusted  yield  which  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  has  established  for  the  fanning 
unit  ("ASCS  yield"),  rather  than  the 
recorded  and  appraised  yield 
("Appraised  yield")  as  established  by 
FCIC. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  9, 
1991.  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250. 
telephone  (703)  235-1168. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 


currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
March  1, 1996. 

James  E.  Cason,  Manager,  FCIC.  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defmed  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  e^ect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regiilatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.45a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergoverrmiental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1963. 

This  action  is  not  expected  to  have  - 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposed  to  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401)  by  adding  a  new  section  7  CFR 
401.149,  to  be  known  as  the  ASCS  Farm 
Program  Payment  Yield  Option.  The 
intended  effect  of  this  rule  is  to  make 
provisions  for  permitting,  at  the  option 
of  the  insured,  the  amount  of  insurance 
to  be  based  on  the  insured's  ASCS  farm 
program  payment  yield  instead  of 
FCIC's  recorded  and  appraised  yield. 

On  November  28. 1990.  the  President 
signed  into  law  the  Food,  Agriculture, 
conservation,  and  Trade  Act  of  1990. 
(the  "1990  Act")  (Pub.L  101-624. 104 


Stat  3359).  While  the  1990  Act  amended 
several  sections  of  the  Federal  Crop 
Insurance  Act  (the  FCIA)  (7  U.S.C.  1501 
et  seq.],  an  amendment  to  section  508  of 
the  FCIA  constitutes  the  basis  of  this 
proposed  rulemaking,  setting  forth  the 
provisions  permitting  the  insured's 
amount  of  insurance  to  be  based  on  the 
insured's  ASCS  yield,  rather  than  on  the 
approved  yield  established  by  FCIC. 

Section  508(a)  of  the  FCIA  now 
provides  in  part,  that  *  *  *  Corporation 
shall  make  available  to  producers  lesser 
levels  of  yield  coverage,  including  a 
level  of  coverage  at  50  per  centum  of  the 
recorded  or  appraised  average  yield,  as 
adjusted.  For  any  commodity  for  which 
the  Agricultural  Stabilization  and 
Conservation  Service  has  established 
for  the  farming  unit  involved  an 
adjusted  yield  for  the  purposes  of 
programs  administered  by  such  Service 
(or  a  yield  for  crop  insurance  purposes 
under  the  provisions  of  this  title),  and 
such  yield  is  greater  than  the  recorded 
or  the  appraised  yield,  as  established  by 
the  Corporation,  of  a  commodity  on  such 
farming  unit,  insurance  coverage  may  be 
provided  to  cover  against  the  loss  in 
yield  of  the  commodity  on  the  basis  of 
the  adjusted  yield  for  the  commodity 
established  by  the  Agricultural 
Stabilization  and  Conservation  Service 
rather  than  the  recorded  or  appraised 
yield  established  by  the  Corporation. 

Such  additional  insurance  shall  be 
provided  for  an  additional  premium  (for 
which  no  premium  subsidy  or 
administrative  subsidy  may  be 
provided)  set  at  such  rate  as  the  Board 
determines  appropriate  to  reflect 
accurately  the  increased  risk  involved 
and  that  the  Board  determines  - 
actuarially  sufficient  to  cover  claims  for 
losses  on  such  insurance  and  to 
establish  a  reasonable  reserve  against 
unforeseen  losses  *  *  *.  (7  U.S.C. 
1508(a)). 

FCIC  proposes  to  implement  this 
amendment  to  the  FCIA,  effective  for 
the  1992  and  succeeding  crop  years  by 
adding  a  new  section  to  7  CFR  part  401, 
to  be  known  as  the  ASCS  Farm  Program 
Payment  Yield  Option,  providing  that 
the  amount  of  insurance  on  certain 
crops  may  be  based  on  the 
policyholder's  ASCS  yield  instead  of 
FCIC's  approved  yield  for  such  crops. 

FCIC  is  soliciting  wTitten  comments 
on  this  rule  for  30  days  fallowing 
publication  in  the  Federal  Register. 
Written  comments  should  be  sent  to 


Federal  Regtotet  /  Vol.  56.  No.  217  /  Friday.  November  8.  1991  /  Proposed  Rules 57297 


Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  room  4096,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

Written  comments  received  pursuant 
to  this  rule  will  be  available  for  public 
inspection  and  copying  in  room  4906, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 


List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance,  ASCS  farm  program 
payment  yield  option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  7  CFR  Part 
401  as  follows: 


1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506. 1516. 

2.  Section  401.149  is  added  to  read  as 
follows: 

§  401.149    ASCS  Farm  Program  Payment 
Yield  Option  Regulations. 

The  ASCS  Farm  Program  Payment 
Yield  Option  Provisions  for  the  1992  and 
subsequent  crop  years  are  as  follows: 


Federal  Crop  Insurance  Corporation;  ASCS  Farm  Program  Payment  Yield  Option  to  the  General  Crop  Insurance 

I  •  Policy 

[TNs  ts  conttnuous  optiof^    Om  S6Cttoci  0  of  this  option] 


Insured's  Name  A  Addr«»: 

Contract  No.: 

Iderrtificatioo  No: 

SSN: 

Tax: 

Crop  Elected 

Crop  Yew 

ASCS  Farm  Serial  Number  (FSN) 

Practice 

Typa 

• 

Upon  submission  of  this  Option  on  or 
before  the  sales  closing  date  for  the  crop 
year  shown  above,  your  amount  of 
insurance  will  be  based  on  your  ASCS 
farm  program  yield  (ASCS  yield)  for 
those  Farm  Units  which  qualify,  subject 
to  the  following  terms: 

1.  You  must  have  a  General  Crop 
Insurance  Policy  and  applicable  Crop 
Endorsement  in  effect  and  this  option  is 
an  addition  to  and  amends  said  policy 
and  endorsements. 

2.  You  may  elect  your  ASCS  Jrield 
under  this  Option  for  any  or  all  of  the 
following  crops:  Barley,  Com,  ELS 
Cotton,  Grain  Sorghum,  Oats,  Rice,  and 
Wheat. 

3.  For  the  crops.  FSN's,  types,  and 
practices  you  have  listed  above,  the 
ASCS  yield  will  be  used  to  calculate 
your  amount  of  insurance,  provided  such 
yield  is  greater  than,  and  is  established 
for  the  same  crops,  types  and/or 
practices  as  your  FCIC  recorded  and 
appraised  yield  (approved  yield). When 
both  ASCS  and  FCIC  establish  yields  for 
the  same  practices  and  crop  types,  all 
such  practices  and  crop  types  must  be 
included  in  this  option  for  the  FSN's 
listed  above. 

4.  Your  ASCS  yield  will  be  the  yield 
applicable  for  the  FSN  on  the  FCIC  sales 
closing  date  for  the  applicable  crop  and 
year. 


5.  The  additional  amount  of  insurance 
established  under  this  Option  is 
provided  for  at  an  additional 
unsubsidized  premium.  The  premium 
will  be  determined  by  applying 
applicable  adjustments  contained  on  the 
actuarial  table  to  the  base  premium  rate 
for  your  approved  yield.  The  additional 
amount  of  insurance  is  the  difference 
between  the  applicable  ASCS  yield  and 
your  approved  yield,  times  your 
coverage  level,  times  the  maximum 
value  per  bushel. 

6.  For  the  purposes  of  this  option,  the 
unit  division  section  of  your  Crop 
Endorsement  is  amended  to  read  as 
follows:  If  you  elect  to  use  optional 
units,  they  will  be  established  by  FSN 
for  the  FSN's  on  which  the  ASCS  yield 
is  used  to  establish  the  amount  of 
insurance  under  the  ASCS  Farm 
Program  Payment  Yield  Option.  You 
may  elect  to  use  optional  units,  by 
irrigated  and  non-irrigated  practice,  if 
ASCS  and  FQC  yields  are  both 
established  by  irrigated  or  non-irrigated 
practice.  Optional  units  will  not  be 
allowed  on  any  crop  on  which  you  use  a 
"T'  or  a  "D"  yield  as  your  approved 
yield  under  this  option. 

7.  All  provisions  of  the  General  Crop 
Insurance  Policy  and  the  applicable 
endorsement  apply  except  to  the  extent 
said  provisions  may  be  in  conflict  with 
this  Option. 


8.  This  Option  may  be  canceled  by 
either  you  or  us  for  any  succeeding  crop 
year  by  giving  written  notice  on  or 
before  the  cancellation  date  provided  by 
the  applicable  crop  endorsement, 
preceding  such  crop  year. 

9.  For  the  purpose  of  this  Option: 
Approved  Yield  means  the  recorded  and 
appraised  yield  established  by  FCIC  for 
each  crop,  practice,  and  type  for  each 
FSN;  or  the  transitional  ('T')  yield  or 
determined  ("D")  yield  established  by 
FCIC,  depending  upon  the  insured  crop, 
or  a  yield  determined  by  FCIC  and 
based  on  an  average  of  your  actual 
yields  and  'T'  or  "D"  yields. 

If  you  use  the  'T'  or  "D"  yield  as  your 
approved  yield  for  a  crop,  you  must  use 
the  'T"  or  "D"  yield  applicable  to  that 
crop  for  each  practice,  and  type,  for 
each  FSN  for  which  this  Option  is  in 
effect.  The  production  reporting 
requirements  provided  in  section  4.d.  of 
the  General  Crop  Insurance  Policy  will 
not  apply  to  insured  acreage  under  this 
option  on  which  you  elect  to  use  the  "T' 
or  "D"  yield. 


Insured's  Signature  and  Date 


Corporation  Representative's  Signature  ft 
Code  No.  and  Date 
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Done  in  Washington  DC  on  July  19. 1991. 
James  E.  Cason, 

Manager.  Federal  Crop  Insurance 
Corporation. 

\     |FR  Doc.  91-26877  filed  11-7-91:  8:45  am] 
mXINOCOOC  941(MI»-M 

Agricultural  Marketing  Service 

7  CFR  Part  1139 
[DA-91-019] 

Milk  in  the  Great  Basin  Marketing  Area; 
Notice  of  Proposed  Revision  of 
Allowable  Diversion  Percentages  for 
Cooperative  Association  Handlers 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Proposed  revision  of  rule. 

SUMMARY:  Magic  Valley  Quality  Milk 
Producers.  Inc..  has  requested  that  the 
percentage  of  a  cooperative 
association's  milk  supply  that  may  be 
diverted  to  nonpool  plants  be  increased 
by  10  percentage  points.  Authorization 
for  this  increase  is  contained  in  the 
Great  Basin  Federal  Milk  Order. 
Interested  parties  are  requested  to 
present  comments  on  the  proposal. 

DATES:  Comments  are  due  no  later  than 
November  25, 1991. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
room  2968.  South  Building.  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456  (202)  447-4829. 

SUPPUMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
would  also  tend  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 


Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  and  the 
provisions  of  §  1139.13(d)(4)  of  the  order, 
the  revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Great  Basin  marketing  area  is  being 
considered. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building,  P.O. 
Box  96456,  Washington.  DC  20090-6456 
by  the  15th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
15  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  make  the 
revision  effective  for  milk  marketed  in 
December  1991. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Magic  Valley  Quality  Milk  Producers, 
Inc.  (MVQMP).  has  requested  that  the 
percentages  of  milk  that  may  be 
diverted  by  a  cooperative  association 
pursuant  to  S  1139.13(d)(2)  of  the  Great 
Basin  order  be  increased.  Presently,  a 
cooperative  association  may  divert  60 
percent  of  its  milk  supply  in  April 
through  August  and  50  percent  in  other- 
months.  MVQMP  has  requested  that 
these  percentages  be  increased  to  70 
percent  for  April  through  August  and  60 
percent  in  the  remaining  months. 

Within  the  Great  Basin  order, 
§  1139.13(d)(4)  provides  that  the  Director 
may  increase  or  decrease  the  diversion 
limitations  by  up  to  10  percentage  points 
if  necessary  to  obtain  needed  shipments 
or  to  prevent  uneconomic  shipments. 
The  diversion  allowances  for  handlers 
other  than  cooperative  associations 
were  relaxed  under  this  provision  on 
June  1, 1989. 

Magic  Valley  Quality  Milk  Producers, 
Inc.,  has  requested  this  revision  of  the 
allowable  diversion  percentages 
because  of  economic  distress  sustained 
by  its  membership.  MVQMP  closed  and 
returned  to  creditors  its  pool  plant  in 
Wellsville,  Utah.  The  cooperative 
attributes  its  Tmancial  difficulty  to 
depressed  prices  for  nonfat  dry  milk  and 
butter.  Without  the  pool  plant,  MVQMP 
asserts  that  it  has  been  unable  to  pool 
substantial  amounts  of  its  members' 
milk.  The  proposed  revision  of  diversion 
percentages  for  cooperative  association 
handlers  would  allow  the  milk  of 


producers  traditionally  associated  with 
the  market  to  continue  to  be  pooled  and 
priced  under  the  order. 

List  of  Subjects  in  7  CFR  Part  1139 

Milk. 

The  authority  citation  for  7  CFR  part 
1139  continues  to  read  as  follows: 

Autliority:  7  U.S.C.  601-«74. 

Signed  at  Washington,  DC,  on:  November 
5,1991. 

W.H.  Blanchard. 
Director,  Dairy  Division. 
[PR  Doc.  91-27037  Filed  11-7-91;  8:45  am) 

SILLINQ  CODE  3410-01-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  552 

[Docket  No.  91-51] 

Financial  Reports  of  Common  Carriers 
by  Water  in  ttM  Domestic  Offshore 
Trades 

AQENCY:  Federal  Maritime  Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Conunission"  or  "FMC") 
intends  to  publish  new  and  revised 
substantive  guidelines  for  determining 
what  constitutes  a  just  and  reasonable 
rate  of  return  or  profit  for  common 
carriers  by  water  in  the  FMC-regulated 
portion  of  the  domestic  offshore  trades. 
The  purpose  of  this  Advance  Notice  is  to 
solicit  comments  and  information  from 
the  public  on  the  issues  which  should  be 
addressed  by  the  proposed  rule, 
DATES:  Written  comments  in  response  to 
this  Advance  Notice  are  tu  be  submitted 
on  or  before  Jahuary  7, 1992. 
ADDRESSES:  Comments  (original  and  15 
copies)  are  to  be  submitted  to:  Joseph  C. 
Polking,  Secretary.  Federal  Maritime 
Commission.  1100  L  Street,  NW., 
Washington,  DC  20573.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Austin  L.  Schmitt,  Director,  Bureau  of 
Trade  Monitoring  and  Analysis, 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington.  DC  20573. 
(202)  523-5787. 
Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington.  DC  20573, 
(202]  523-5796. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Maritime  Commission     ' 
regulates  the  activities  of  common 
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carriers  by  water  in  the  domestic 
offshore  trades. 

Section  3(a)  of  the  Intercoastal 
Shipping  Act,  1933  ("1933  Act"),  46  app. 
U.S.C.  845,  directs  that: 

After  the  regulations  [prescribing 
guidelines  for  the  determination  of  what 
constitutes  a  just  and  reasonable  rate  of 
return  or  profit  for  common  carriers  by 
water)  *  *  *  are  initially  prescribed,  the 
Commission  shall  from  time  to  time  thereafter 
review  such  regulations  and  make  such 
amendments  thereto  as  may  be  appropriate. 

The  Conunission  undertook  a  full- 
scale  re-evaluation  of  its  financial 
regulations  in  the  domestic  offshore 
trades  in  FMC  Docket  No,  76-46, 
Financial  Reports  of  Common  Carriers 
by  Water  in  the  Domestic  Offshore 
Trades.  19  SRR 1283  (1980).  A  further 
limited  review  was  conducted  in  FMC 
Docket  No.  81-46,  Financial  Reports  of 
Common  Carriers  by  Water  in  the 
Domestic  Offshore  Trades,  21  SRR  97 
(1981).  The  regulations  produced  in 
those  two  proceedings  are  published  at 
46  CFR  part  552,  and  prescribe  rate-of- 
retum  on  rate  base  as  the  primary 
standard  for  evaluating  the 
reasonableness  of  a  carrier's  overall 
level  of  rates. 

Recent  rate  investigations  in  the 
Hawaiian  trade  have  raised  questions 
regarding  the  adequacy  and 
appropriateness  of  various  aspects  of 
the  prevailing  rate-of-retum  regulations, 
including  concerns  about  tax  treatment, 
allocation  of  assets  and  expenses,  the 
comparable  earnings  test,  and  methods 
for  forecasting  the  allowable  rate-of- 
retum  on  rate  base.  In  addition,  issues 
have  arisen  with  respect  to  "efRcient 
and  economical  management"  of 
carriers  in  the  domestic  offshore  trades, 
as  that  phrase  is  used  in  Bluefield 
Waterworks  and  Improvement 
Company  v.  Public  Service  Commission 
of  West  Virginia.  262  U.S.  679,  693 
(1923).  The  Commission's  rules  do  not 
currently  address  the  measurement  or 
application  of  management  efflciency  or 
economy. 

The  return  of  a  growing  number  of 
carrier  tariffs  in  the  Puerto  Rican  trade 
from  Interstate  Commerce  Commission 
("ICC")  to  FMC  regulatory  jurisdiction 
adds  to  the  need  to  review  the 
effectiveness  of  the  current  rate-of- 
return  evaluation  process.  Furthermore, 
one  of  the  major  carriers  operating  in 
the  Puerto  Rican  trade  is  state-owned, 
and  the  applicability  of  the  current 
analytical  framework  to  a  government- 
owned  shipping  line  requires  evaluation. 
Additionally,  the  very  existence  of  the 
jurisdictional  split  between  ICC  and 
FMC  regulation,  with  the  attendant 
opportu.iity  for  forum-shopping,  raises 
questions  about  the  efficacy  of  the 


FMCs  current  economic  regulation  of 
the  domestic  offshore  trades. 

The  Commission  believes  that  its 
obligations  under  the  1993  Act  can  best 
be  met,  and  the  concerns  expressed 
above  can  best  be  addressed,  through 
the  issuance  of  this  Advance  Notice  of 
Proposed  Rulemaking  to  solicit  the 
views  of  governmental  bodies,  shippers, 
carriers,  and  the  interested  public. 
Specific  comments  are  sought  on  the 
following  issues,  as  well  as  on  any  other 
issues  deemed  to  be  relevant. 

Issues  Upon  Which  Comments  are 
Requested 

1.  Should  the  cxirrent  waiver  level  for 
detailed  annual  reporting  requirements 
for  carriers  serving  in  the  domestic 
offshore  trades  ($10  million  or  less  in 
gross  revenues  per  reporting  year  per 
trade]  be  raised?  If  so,  to  what  level? 
Should  any  level  be  subject  to  annual 
adjustment?  If  so,  by  what  amoimt  or  in 
connection  with  the  results  of  what 
regularly  published  index  (e.g.  Producer 
Price  Index)?  What  would  be  the  likely 
consequences  of  such  changes? 

2.  Should  changes  be  made  In  the 
methods  for  allocating  carrier  assets, 
revenues  and  expenses  to  the  FMC- 
regulated  portions  of  the  domestic 
offshore  trades?  If  so,  what  changes 
would  be  most  appropriate  and  why? 
What  would  be  the  likely  consequences 
of  such  changes  on  the  carriers  serving 
the  trades  and  on  the  shipping  public 
served? 

3.  Under  the  current  return  on  rate 
base  formula,  tax  expenses  are 
calculated  by  application  of  the 
maximum  statutory  tax  rate  rather  than 
the  actual  taxes  paid  by  the  regulated 
carrier.  In  addition,  the  rate  base  may  be 
financed,  in  part,  by  deferred  taxes 
attributable  to  a  variety  of  tax-related 
provisions  such  as  accelerated 
depredation  and  the  Capital 
Construction  Fund. 

Should  this  approach  be  changed?  In 
particular,  what  provisions  should  be 
made  for  the  treatment  of  income  tax 
expenses,  and  how  should  deferred 
taxes  (including  the  Capital 
Construction  Fund]  be  treated  for  rate 
base  purposes?  If  changes  are 
warranted,  what  changes  would  be  most 
appropriate  and  why?  What  would  be 
the  likely  consequences  of  such  changes 
on  the  carriers  serving  the  trades  and  on 
the  shipping  public  served? 

4.  Currently,  the  Commission  applies  a 
comparable  earnings  test  in  arriving  at  a 
reasonable  rate-of-retum  on  rate  base. 
That  test  requires  the  construction  of  a 
"benchmark"  rate  of  return  derived  from 
the  "earnings  of  U.S.  corporations  over 
an  extended  period  of  time  .  .  .  and 
where  appropriate,  adjusted  for  current 


trends  in  rates  of  retum,  the  cost  of 
money  and  relative  risk."  46  CFR 
552.6(d)(2)(ii). 

Should  the  Conunission  revise  its 
method  of  computing  the  benchmark 
rate  of  retum  and  the  adjustments  to 
that  benchmark?  If  so,  what  alternative 
method  is  most  appropriate  to  replace 
the  current  one,  and  why?  For  example, 
rather  than  construct  a  benchmark 
based  on  historic  data,  would  it  be 
preferable  to  project  a  test  year  rate  of 
retum  for  U.S.  manufacturing 
corporations  and  then  make  adjustments 
to  the  projection-based  benchmark  only 
for  relative  risk?  What  would  be  the 
likely  consequences  of  the  adoption  of 
the  proposed  alternative  approach  on 
carriers  serving  the  trades  and  on  the 
shipping  public  being  served? 

5.  Should  the  Commission  establish 
incentive-baaed  regulations  aimed  at 
encouraging  efficiencies  and  cost 
reductions,  conservation  of  capital 
investment,  and  the  partial  passthrough 
of  any  savings  carriers  achieve  to  the 
shipping  public?  If  so,  what  regulatory 
approach  would  be  most  appropriate 
and  why?  What  would  be  the  likely 
consequences  of  the  adoption  of  the 
recommended  approach  on  the  carriers 
serving  the  trades  and  on  the  shipping 
public  served? 

6.  Are  there  any  unique  and 
signiflcant  characteristics  of  a  specific 
trade  served,  or  of  the  kinds  of  carriers 
serving  a  trade,  that  would  indicate  the 
need  for  special  (i.e.  non-standard) 
regulatory  treatment  (e.g.  govenunent 
ownership  of  a  carrier}?  If  so,  please 
specify  the  nature  of  the  unique  and 
signiHcant  characteristic,  the  nature  of 
the  special  treatment  required,  and  the 
most  appropriate  form  for  that  treatment 
to  take.  What  would  be  the  likely 
consequences  of  adoption  of  that  special 
treatment  on  the  carrier(8)  and/or 
trade(8]  involved  and  on  the  shipping 
public  served? 

7.  If  a  portion  of  a  carrier's  revenues 
in  a  particular  trade  is  based  on  ICC- 
tari^ed  trade  and  another  portion  on 
FMC-tariffed  trade,  can  FMC  regulation 
be  effective  or  meaningful  using  a 
method  of  evaluating  the  rate-of-retum 
on  rate  base  which  requires  that  assets, 
revenues  and  expenses  be  allocated 
between  FMC-regulated,  and  non-FMC- 
regulated,  portions  of  the  trade?  If  not, 
are  there  other  ratemaking  methods  the 
Commission  should  consider  to  avoid 
such  allocations? 

8.  With  jurisdiction  over  domestic 
offshore  trades  split  between  the  FMC 
and  the  ICC,  and  with  carriers  having 
the  ability  to  file  tariffs  for  comparable 
or  virtually  identical  service  at  either 
agency  and  the  ability  to  switch  the 
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fonun  for  filing,  does  the  FNIC  have  the 
ability  to  effectively  regulate  those 
trades?  Please  explain  your  answer  in 
detail. 

The  above  issues  are  not  exhaustive 
nor  are  they  meant  to  limit  the  subject 
matter  upon  which  respondents  to  this 
Advance  Notice  may  comment.  All 
responding  parties  are  encouraged  to 
discuss  fully  all  issues  that  they  believe 
are  relevant  to  an  eventual  proposed 
rulemaking.  All  parties  are  also  urged  to 
be  as  specific  as  possible  in  their 
comments,  including  illustrative 
examples  and  quantitative  support 
wherever  appropriate. 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-26986  Filed  11-7-91:  8:45  am) 

BlUJNa  COM  (TSO-OI-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

ICC  Docket  91-281;  FCC  91-300] 

Calling  Numt>er  Identification 

agency:  Federal  Communications 

Commission. 

ACnOM:  Proposed  rule. 

SUMMARY:  This  notice  of  proposed 
rulemaking  (NPRM)  is  initiated  to 
establish  federal  policies  and  rules 
governing  calling  number  identification 
service  (caller  ID)  on  an  interstate  basis. 
Implementation  by  telephone  companies 
of  Signalling  System  7  (SS7)  switching 
technology  has  fostered  new  telephone 
services  for  both  business  and 
residential  use.  Such  services  include 
intrastate  caller  ID  which  facilitates 
identification  of  the  calling  party's 
telephone  number  to  the  called  party.  As 
with  many  new  technologies  and 
services,  regulatory  issues  need  to  be 
addressed  and  resolved  to  ensure  that 
regulation  is  adaptive  to  new  services. 
The  Commission  tentatively  concludes 
that  a  federal  model  for  interstate  caller 
ID  is  necessary  and  in  the  public  interest 
and  seeks  comment  on  whether  any 
state  policies  exist  which  may  impede 
development  of  that  model. 
DATES:  Comments  must  be  filed  with  the 
Commission  on  or  before  January  6, 
1992,  and  reply  comments  on  or  before 
February  5, 1992. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street,  ^fW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Olga  Madruga-Forti,  Attorney.  Domestic 
Services  Branch.  Domestic  Facilities 


Division,  Common  Carrier  Bureau  (202) 

634-1832. 

SUPPLEMENTARY  INFORMATION:  This 

summarizes  the  Commission's  NPRM,  In 
the  Matter  of  Rules  and  Policies 
Regarding  Calling  Number  Identification 
Service.  CC  Docket  91-281  (FCC  91-300) 
adopted  September  26. 1991  and 
released  October  23, 1991.  The  item  is 
available  for  inspection  and  copying  on 
weekdays  during  the  hours  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's  Dockets 
Branch,  room  239. 1919  M  St..  NW.. 
Washington.  DC,  or  a  copy  may  be 
purchased  from  the  duplicating 
contractor.  Downtown  Copy  Center 
(202)  452-1422, 1114  2l8t  St.,  NW.. 
Washington.  DC  20036.  The  NPRM  will 
be  published  in  the  FCC  Record. 

Paperwork  Reduction  Act  of  1980 

The  NPRM  will  neither  increase  nor 
decrease  the  burden  hours  imposed  on 
the  public.  It  therefore  does  not  require 
the  collection  of  information  for  0MB 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)). 

Summary  of  NPRM 

1.  Procedure:  A  petition  for 
rulemaking  was  filed  by  Joseph  Baer. 
who  petitioned  the  Commission  to 
initiate  a  proceeding  which,  among  other 
things,  would  establish  a  national 
calling  number  delivery  service  that 
would  enable  non-business  callers 
having  unlisted  numbers,  who  seek  to 
prevent  called  parties  from  detecting  the 
calling  number,  to  substitute  a 
confidentially  registered  alphanumeric 
designation  for  the  billing  number.  See 
FCC  Report  No.  1817  (RM  7397)  released 
June  18, 1990.  The  Commission  rejects 
this  proposal  and  de.aies  Mr.  Baer's 
petition,  terminating  RM  7397.  The 
Commission  issues  this  NPRM  with  a 
goal  of  establishing  a  federal  model  for 
interstate  caller  ID  which  will  aid  the 
efforts  of  carriers,  standards  setting 
bodies,  states,  customer  premises 
equipment  manufacturers  and  others  in 
providing  the  service  in  an  efficient 
manner. 

2.  Technical  Background:  Caller  ID. 
currently  offered  on  an  intrastate  basis, 
allows  the  recipient  of  a  local  telephone 
call  to  "read."  via  transmission  from  the 
local  exchange  carrier  (LEC).  the 
telephone  number  from  which  the  call  is 
placed.  Subscribers  to  intrastate  caller 
ID  must  purchase  a  number 
identification  device  (NID)  which  is 
connected  to  a  network  jack  and  then  to 
the  subscriber's  telephone,  unless  the 
device  already  is  incorporated  into  the 
telephone  unit  itself.  The  device,  which 
retails  for  between  $60  and  $100. 
displays  the  calling  party's  telephone 


number  during  the  first  and  second  rint> 
via  common  channel  signaling.  In 
addition  to  purchasing  the  NID,  the 
customer  must  subscribe  to  caller  ID 
service  from  the  LEC  at  a  cost  of 
approximately  $6  to  $10  per  month 
pursuant  to  telephone  company  tariffs 
filed  with  state  regulatory  agencies.  NID 
and  number-identification-capable 
telephones  are  customer  premises 
equipment  which  manufacturers  must 
register  under  part  68  of  the 
Commission's  rules. 

Interstate  caller  ID  is  in  the 
developmental  stages.  A  form  of 
interstate  caller  ID  is  available  via 
Automatic  Number  Identification  (ANI) 
technology  in  conjunction  with 
interexchange  carriers'  (IXCs')  800  and 
900  service  offerings  which  allows 
businesses  to  identify  incoming 
customer  calls.  The  availability  of 
interstate  caller  ID  requires 
interconnection  of  LEC  SS7  networks 
with  IXC  SS7  networks  so  that  the 
calling  party's  number  can  be 
transmitted  from  the  originating  end  to 
the  terminating  end  of  the  call. 
Therefore,  nationwide  caller  ID  will  not 
be  feasible  until  SS7  interconnection  has 
become  fairly  widespread.  Once  SS7 
interconnections  are  in  place,  interstate 
caller  ID  also  will  require  agreement 
among  the  IXCs  and  LECs  regarding  the 
transmission  of  caller  ID  data  from  one 
caller  to  another.  Because  delivery  of 
the  calling  party  number  will  involve 
both  IXCs  and  LECs.  it  is  necessary  for 
us  to  address  regulatory  issues  to 
determine  under  what  structure  the 
service  will  be  made  available.  The 
Commission  tentatively  proposes  that 
on  interstate  calls,  carriers  should  pass 
on  the  calling  party  number  from  the 
originating  carrier  to  the  terminating 
carrier.  ' 

3.  Issues  involving  states:  The  NPRM 
focuses  on  interstate  services  and  seeks 
comment  on  the  impact  of  state 
regulations  or  policies  on  the 
development  of  interstate  caller  ID.  The 
item  is  meant  to  develop  a  framework 
whereby  consumers  have  caller  ID 
available  nationwide.  The  NPRM  seeks 
also  to  determine  whether  state  policies 
concerning  caller  ID  negate  or  hinder  the 
development  of  interstate  caller  ID  and/ 
or  ANI  interstate  services. 

4.  Privacy:The  privacy  interests  of 
both  calling  and  called  parties  must  be 
balanced.  "The  item  recognizes  that, 
especially  in  the  residential  setting, 
called  parties  have  a  privacy  interest  in 
determining  the  calling  number.  But  the 
item  recognizes  also  that  the  calling 
party  may  have  a  need  to  exercise  a 
measure  of  control  over  dissemination 
of  the  calling  number.  The  Commission 
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tentatively  concludes  that  a  regulatory 
framewon  for  interstate  caller  ID 
should  include  some  type  of  privacy 
mechanism.  The  NPRM  seeks  comment 
on  establishing  a  requirement  that 
interstate  caller  ID  incorporate  a  per  call 
blocking  option. 

6.  Conclusions:  Our  initial  view  of  the 
services  which  need  to  be  coordinated 
.  within  this  federal  model  is  caller  ID, 
interstate  ANI,  and  intrastate  caller  ID. 
We  tentatively  conclude  that  the  costs 
of  the  service  should  be  recovered  from 
the  users,  who  are  the  beneficiaries;  that 
carriers  should  pass  (m  the  calling  party 
number  from  the  originating  carrier  to 
the  terminating  carrier  and  that  it  is  not 
necessary  at  this  time  to  propose  to 
preempt  any  intrastate  caller  ID 
offerings.  We  seek  to  analyze  fully 
whether  interstate  and  intrastate  models 
may  coexist  harmoniously  both  legally 
and  technologically. 

Initial  Regulatory  Flexibility  Analysis 

Reasons  for  Action:  This  rulemaking 
proceeding  is  initiated  to  obtain 
conunent  on  whether  the  Conunission's 
express  goal  in  this  proceeding  should 
lead  it  to  adopt  rules  which  provide  for 
national  policies  for  interstate  caller  ID. 

Objectives:  The  Commission  seeks  to 
establish  an  environment  in  which 
interstate  caller  ID  services  are  made 
possible,  and  stranded  investment  is 
minimized. 

Legal  Basis:  The  proposed  action  is 
authorized  under  sections  1,  4,  201-205, 
218, 220  and  403  of  the  Communications 
Act  of  1934,  as  amended;  and  5  U.S.C. 
553. 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements:  This  NPRM 
proposes  that  originating  local  exchange 
and  interexchange  carriers  be  required 
to  pass  on  the  calling  party  number  to 
terminating  local  exchange  carriers.  The 
Notice  also  seeks  comment  on 
regulatory  mechanisms  to  balance  the 
privacy  considerations  of  both  the 
calling  and  called  party. 

Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules: 
None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved:  Rule 
revisions  in  this  proceeding  could  affect 
the  offering  by  carriers  of  caller  ID. 
After  evaluating  the  comments  and 
reply  comments  in  this  proceeding,  the 
Commission  will  examine  further  the 
impact  of  any  rule  changes  on  small 
entities,  and  will  set  forth  its  findings  in 
the  Final  Regulatory  Flexibility 
Analysis. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives: 
The  NPRM  solicits  comments  on  any 


significant  alternatives  minimizing  the 
impact  on  small  entities  consistent  with 
the  stated  objectives. 

Ex  Parte  Presentations:  This  is  a 
nonrestricted  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  required 
by  Commission  rules.  See  generally  47 
CFR  1.1202, 1.1203  andl. 1206(a). 

Legal  Basis:  Sectioni  1,  4.  201-206, 218, 220 
and  403  of  the  Communications  Act  of  1934. 
as  amended:  and  5  U.S.C.  953. 
Federal  Communications  Commisiion. 
Donna  R.  S«arcy. 
Secretary. 

[FR  Doc.  91-26797  Filed  11-7-91;  8^45  an] 
MUMO  COOI  t71»4VM 


47  CFR  Part  69 

[00  DodMt  No.  91-213;  DA  91-1SM1 

Transport  Rate  Structure  and  Prfekig 

AaeNCV:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

time. 

summary:  The  Common  Carrier  Bureau 
extended  the  comment  date  in  Transport 
Rate  Structure  and  Pricing.  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
CC  Docket  No.  91-213.  56  FR  51869 
(October  16, 1991).  Given  the 
Commission's  concern  with  ensuring 
that  the  interexchange  carriers  and 
others  have  a  reasonable  opportunity  to 
evaluate  the  local  exchange  carrier 
pricing  analysis,  the  Common  Carrier 
Bureau  extended  the  comment  date  to 
November  22, 1991.  and  directed  the 
BOCs  and  GTE  to  file  their  pricing 
analyses  by  this  date.  Reply  comments 
are  to  be  Med  on  December  23, 1991. 
DATES:  Comments  and  analyses  by  the 
BOCs  and  GTE  are  to  be  filed  by 
November  22, 1991.  Reply  comments  are 
to  be  filed  on  December  23, 1991. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington,  DC  20S54. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Newman  at  (202)  632-9342, 
Policy  and  Program  Planning  Division, 
Common  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Extension 
of  time  Order  in  CC  Docket  No.  91-213, 
adopted  October  24, 1991,  and  released 
October  25. 1991.  The  full  text  of  this 
order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  Dockets  Reference  Room  (Room 
230),  1919  M  Street.  NW.,  Washington, 
DC.  The  oonq}Iete  text  of  this  decision 


may  also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  1114  21st 
Street,  NW.,  Suite  140,  Washington.  DC 
20036,  (202)  452-1422. 

Summary  of  Order 

In  the  Order  and  Further  Notice  of 
Proposed  Rulemaking  instituting  this 
proceeding,  the  Commission  proposed  to 
adopt  a  new  rate  structure  for  local 
exchange  carrier  switched  transport.  In 
that  Notice,  the  Commission  asked  the 
BOCs  and  GTE  to  prepare  analyses  of 
the  effects  of  various  pricing  scenarios. 
The  Commission  directed  the  BOCs  and 
GTE  to  work  together  and  with  the 
Common  Carrier  Bureau  in  selecting  the 
pricing  alternatives  to  be  examined  and 
in  developing  the  methodologies  for  the 
preparation  of  these  estimates.  The 
Commission  established  October  29. 
1991.  and  November  28, 1991,  as  the 
respective  dates  for  filing  comments  and 
replies. 

It  appears  that  certain  local  exchange 
carriers  will  be  unable  to  complete  their 
pricing  analyses  late  November.  Given 
the  Commission's  concern  with  ensuring 
that  the  interexchange  carriers  and 
others  have  a  reasonable  opportunity  to 
evaluate  the  local  exchange  carrier 
pricing  analysis,  the  Common  Carrier 
Bureau  extended  the  comment  date  to 
November  22, 1991.  and  directed  the 
BOCs  and  GTE  to  file  their  pricing 
analyses  by  this  date.  The  Common 
Carrier  Bureau  also  encouraged  the 
BOCs  and  GTE  to  file  their  analyses  and 
to  make  the  data  available  to  interested 
parties  prior  to  this  date  if  possible. 
Reply  comments  are  to  be  filed  on 
December  23. 1991. 

In  addition,  the  Common  Carrier 
Bureau  described  five  separate  pricing 
scenarios  and  required  that  the  BOCs 
and  GTE  file  analyses  of  these  pricing 
options.  Each  BOC  and  GTE  was  also 
required  to  file  a  complete  explanation 
of  their  methodology  consistent  with  the 
need  to  avoid  disclosure  of 
conunercially  sensitive  information  for 
interexchange  carriers. 

Ordering  Clauses 

1.  Accordingly,  //  is  ordered,  pursuant 
to  sections  4())  and  5(c)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(j)  and  155(c), 
and  authority  delegated  thereunder 
pursuant  to  Sections  0.91  and  0.291  of 
the  Commission's  Rules,  47  CFR  0.91  and 
0.291,  that  the  BOCs  and  GTE  ARE  TO 
FILE  their  pricing  analyses  no  later  than 
November  22. 1991. 

2.  //  is  further  ordered,  That  comments 
are  to  be  filed  on  November  22, 1991, 
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and  that  reply  comments  are  to  be  filed, 
on  December  23. 1991. 

Federal  Cooununications  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  91-26956  Filed  11-7-91:  B:45  am] 

WLUNQ  COM  triKOI-ll 

47  CFR  Part  73 

[MM  Docket  No.  91-316,  RM-7S34] 

Radio  Broadcasting  Services; 
Corrales,NM 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  by  LV 
Broadcasting  Educational  Foundation, 
Inc.,  seeking  the  substitution  of  Channel 
236C1  for  Channel  236A  at  Corrales. 
New  Mexico,  and  the  modification  of 
Station  KSVA's  construction  permit  to 
specify  operation  on  the  higher  class 
channel.  Channel  236C1  can  be 
allocated  to  Corrales  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  24.5  kilometers  (15.2  miles] 
southwest  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  35-03-55  and  West 
Longitude  106-46-27.  In  accordance  with 
Section  1.420(g)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
236C1  at  Corrales  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  chaimel. 

DATES:  Comments  must  be  filed  on  or 
before  December  30. 1991.  and  reply 
comments  on  or  before  January  14. 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dpnald  E.  Martin.  Esq.. 
Spencer  W.  Weisbroth.  Esq.,  Donald  E. 
Martin.  P.C.  2000  L  Street.  NW.,  suite 
200.  Washington.  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-318,  adopted  October  24, 1991,  and 
released  November  5, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-27036  Filed  11-7-91:  8:45  am] 

BILLINQ  COOE  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  91-315,  RM-7830] 

Radio  Broadcasting  Services;  Perham, 
MN 

AGENCY:  Federal  Conununicatioiis 

Commission.- 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  John  A. 
Brush.  Yvonne  M.  Brush  and  Amy  C. 
Rutledge.  requesting  the  allotment  of 
Channel  258A  to  Perham.  Minnesota,  as 
that  community's  first  FM  broadcast 
service.  Canadian  concurrence  will  be 
requested  for  this  allotment  at 
coordinates  46-35-42  and  95-34-24. 
DATES:  Conunents  must  be  filed  on  or 
before  December  30. 1991.  and  reply 
comments  on  or  before  January  14. 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  John  A.  Brush, 
Yvonne  M.  Brush,  Amy  C.  Rutledge,  P.O. 
Box  4,  Perham,  Minnesota  56573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
91-315.  adopted  October  24. 1991.  and 
released  November  5. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street,  NW., 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-27035  Filed  11-7-91;  8:45  am) 

BILLING  COOC  ■712-01-11 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[Docket  No.  911063-12631 

RIN  064S-AD57 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  this  proposed 
rule  to  implement  Amendment  5  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMPJ.  This  proposed 
rule  would  (1)  implement  a  limited  entry 
program  for  the  wreckfish  sector  of  the 
snapper-grouper  fishery  consisting  of 
transferable  percentage  shares  of  the 
annual  total  allowable  catch  (TAC)  of 
wreckfish  and  individual  transferable 
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quotas  (ITQs)  based  on  a  person's  share 
of  each  TAC:  (2)  require  a  dealer  to 
obtain  a  dealer  permit  to  receive 
wreckfish;  (3)  remove  the  10,000-pound 
(4.536-kilogram)  trip  limit  for  wreckfish; 
(4)  require  that  wreckfish  be  off-loaded 
from  fishing  vessels  only  between  8  a.m. 
and  5  p.m.;  (5)  reduce  the  occasions 
when  24-hour  advance  notice  must  be 
made  to  NMFS  Law  Enforcement  of  off- 
loading of  wreckfish;  and  (6)  make  other 
minor  modifications  and  clarifications  to 
the  regulations.  In  addition,  Amendment 
5  would  (1)  revise  the  lists  of  problems 
in  the  snapper-grouper  fishery  and 
objectives  of  the  FMP;  and  (2)  specify 
the  procedure  for  the  initial  distribution 
of  percentage  shares  of  the  wreckfish 
TAC.  'The  intended  effect  of  this  rule  is 
to  manage  the  wreckfish  sector  of  the 
snapper-grouper  fishery  so  that  its  long- 
term  economic  viability  will  be 
preserved. 

DATES:  Written  comments  must  be 
received  on  or  before  December  19, 
1991. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Peter  J.  Eldridge. 
Southeast  Region.  NMFS,  9450  Roger 
Boulevard,  St.  Petersburg,  FL  33702. 

Comments  on  the  information 
collection  requirements  that  would  be 
imposed  by  this  rule  should  be  sent  to 
Edward  E.  Burgess.  Southeast  Region, 
NMFS.  9450  Koger  Boulevard.  St. 
Petersburg.  FL  33702;  and  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
Washington,  DC  20503,  (Attention:  Desk 
Officer  for  NOAA). 

Requests  for  copies  of  Amendment  5, 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building,  suite  306,  One 
Southpark  Circle,  Charleston,  SC  29407- 
4699. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  J.  Eldridge,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  Snapper- 
grouper  species  are  managed  under  FMP 
prepared  by  the  South  Atlantic  Fishery 
Management  Council  (Council),  and  its 
implementing  regulations  at  50  CFR  part 
646,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Background 

The  directed  fishery  for  wreckfish 
began  with  two  vessels  harvesting 
approximately  29.000  pounds  (13,154 
kilograms)  in  1987.  The  fishery 
developed  rapidly  after  1987  and  by 
1980,  70  to  80  vessels  were  believed  to 
be  targeting  wreckfish  with  annual 


landings  exceeding  4  million  pounds  (1.8 
million  kilograms).  Under  the 
management  measures  implemented  in 
Amendment  3  to  the  FMP  in  1990.  a 
classic  fishing  "derby"  evolved  where 
approximately  80  vessels  were  in 
competition  for  the  2  million-pound  (.9 
million-kilogram)  quota  for  the  1990 
fishing  year.  A  substantial  number  of 
vessels  added  wreckfish  reels  to  catch 
fish  faster,  thereby  garnering  more  of  the 
available  total  allowable  catch  (TAC), 
while  others  began  to  use  bottom 
longline  gear  to  catch  wreckfish  more 
rapidly,  despite  reportedly  significant 
gear  conflicts  aivd  losses  using  bottom 
longlines. 

As  the  pace  of  wreckfish  landings 
increased  in  1990,  exvessel  prices 
decreased  substantially.  The  fact  that  as 
many  as  80  vessels  were  fishing  for 
wreckfish  on  the  relatively  small  rock 
ridge  areas  known  to  have 
concentrations  of  wreckfish  created  a 
potential  for  conflicts  among  harvesters 
and  vessel  safety  problems. 

Although  still  one  of  the  most 
profitable  fishing  opportunities  in  the 
Southeast  in  1990,  the  wreckfish  fishery 
had  already  begun  to  show  signs  of 
excess  capacity  and  over-capitalization 
by  the  end  of  that  year.  Public  comment 
stressed  the  detrimental  effects  of 
continued  entry  and  competitive  fishing 
practices  under  a  restrictive  TAC.  Along 
with  the  economic  problems  of  over- 
capitalization and  excess  capacity 
common  to  open  access  fisheries 
managed  by  TAC,  public  comment 
stressed  the  absence  of  conservation 
incentives  and  probable  lack  of 
regulatory  compliance  in  the  fishery. 
Comments  from  wreckfish  dealers 
pointed  to  the  tendency  for  markets  to 
become  flooded  as  the  pace  of  wreckfish 
harvest  increased  beyond  their  ability  to 
move  the  product  through  the  market 
chain.  Other  marketing  problems 
resulting  from  inconsistent  supply  when 
TAC  was  met  were  also  identified. 

Concurrent  with  the  evolving  fishing 
derby  for  wreckfish  in  1990  and  1991,  the 
Council  began  to  consider  alternative 
management  for  the  wreckfish  fishery. 
As  the  Council  explored  options  to 
preserve  and  enhance  the  economic  and 
socio-economic  viability  of  the  fishery  in 
the  face  of  continued  incentives  for 
entry  and  competition,  it  became 
evident  that  an  individual  transferable 
quota  (ITQ)  system  held  the  most 
promise  for  management  of  the 
burgeoning  wreckfish  fishery. 

The  ITQ  System 

The  ITQ  system  proposed  in 
Amendment  5  is  based  on  percentage 
shares.  The  size  of  a  person's 
percentage  share  and  the  available  TAC 


would  determine  how  many  pounds  of 
wreckfish  a  shareholder  may  harvest 
each  year,  subject  to  the  spawning- 
season  closure.  The  TAC  would  be  set 
for  the  wreckfish  fishery  each  year. 
Percentage  shares  in  the  wreckfish 
fishery  would  be  for  an  indefinite 
duration.  Percentage  shares  may  be  held 
until  revoked  for  noncompliance  or  until 
the  ITQ  system  is  modified  or  revoked 
through  plan  amendment  or  emergency 
action.  Percentage  shares  could  be  sold; 
however,  sales  of  percentage  shares 
would  not  be  final  until  the  sale  had 
been  recorded  by  the  Regional  Director. 
Southeast  Region.  NMFS  (Regional 
Director). 

A  person  holding  a  percentage  share 
would  receive  coupons  equaling  his 
individual  quota  (in  eviscerated  weight) 
each  year.  Coupons  could  be  sold, 
leased,  or  loaned,  but  only  to  a  person 
who  holds  a  percentage  share  in  the 
wreckfish  fishery  at  the  time  of  the  sale, 
lease,  or  loan.  Sales  of  quota  coupons 
would  be  recorded  on  the  sale 
endorsement  portion  of  coupons  and  the 
buyer  would  be  responsible  for  entering 
this  wreckfish  vessel  permit  number  on 
the  appropriate  portion  of  the  coupons 
purchased. 

Eligibility  for  and  Initial  Allocation  of 
Shares 

Percentage  shares  would  be  allocated 
initially  to  wreckfish  vessel  owners 
applying  for  percentage  shares  who 
could  document  vtrreckfish  landings  by  a 
vessel  the  applicant  owned  during  the 
period  January  1, 1989,  to  September  24, 
1990,  the  latter  date  being  the  date  of 
publication  of  a  notice  that  a  control 
date  was  being  established  for  future 
access  to  the  wreckfish  fishery  (55  FR 
39039).  To  be  eligible,  an  applicant 
would  also  have  to  document  that 
vessels  owned  by  him  landed  at  least 
5,000  pounds  (dressed  weight)  of 
wreckfish  in  aggregate  between  January 
1, 1987,  and  September  24, 1990,  the  base 
period.  An  apphcant  may  apply  for  an 
initial  percentage  share  with 
documentation  of  wreckfish  landings 
from  one  or  more  vessels  or  from  a 
vessel  he  no  longer  owns,  provided 
proper  documentation  is  provided  of 
vessel  ownership  during  the  base 
period. 

The  initial  allocation  of  percentage 
shares  to  eligible  applicants  would  be 
based  on  a  distribution  formula  that 
divides  50  of  the  100  available  shares 
equally  among  ehgible  applicants.  The 
remaining  50  shares  would  be  divided 
based  on  an  applicant's  total 
documented  catch  during  the  base 
period  divided  by  total  catch  of  all 
eligible  applicants  over  the  same  period. 
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An  applicant's  initial  percentage  share 
would  be  the  sum  of  his  share  from  the 
equal  and  weighted  portions  of  the 
distribution  formula.  The  maximum  limit 
of  an  individual's  or  business  entity's 
initial  percentage  share  would  be  10 
percent. 

The  initial  allocation  of  percentage 
shares  would  begin  after  Amendment  5 
is  approved  by  the  Secretary  of 
Commerce  (Secretary).  Wreckfish 
fisherman  would  be  requested  to  send  in 
fish  house  receipts  of  their  wreckfish 
catch  for  the  base  period.  Where  fish 
house  receipts  do  not  identify  wreckfish 
as  "wreckfish"  or  "wreck  grouper,"  or 
fish  house  receipts  have  not  been 
retained,  an  applicant  may  submit 
copies  of  dealer  records  that  identify  the 
individual  and/or  vessel  from  whom 
wreckfish  were  purchased,  accompanied 
by  sworn  affidavits  confirming  the 
accuracy  and  authenticity  of  the 
records.  In  addition  to  fish  house 
receipts,  or  dealer  records  and  sworn 
affidavits,  each  applicant  would  have  to 
submit  a  copy  of  the  portion  of  his 
Federal  income  tax  return  that 
documents  revenues  horn  fishing  for 
each  year  the  applicant  claimed 
wreckfish  landings.  Such  copies  would 
be  treated  as  confidential  data  but 
would  be  subject  to  verification  with  the 
Internal  Revenue  Service. 

The  initial  allocations  would  be  made 
by  Council  staff  with  assistance  from 
state  and  Federal  personnel  who  have 
access  to  catch  records.  The  initial 
allocation  process  would  be  conducted 
over  a  limited  period  of  time,  probably 
one  month.  Fisherman  have  been  and 
are  advised  to  begin  collecting  their 
records  so  they  will  have  ample  time  to 
apply  for  initial  percentage  shares.  As 
the  initial  allocation  period  approaches, 
fishermen  would  again  be  notified  by 
the  Council  of  the  upcoming  initial 
allocation  and  would  be  given 
instructions  on  how  to  apply. 

For  a  limited  period  of  time, 
approximately  one  month,  after 
applicants  are  advised  of  the  initial 
allocations  of  percentage  shares,  an 
Application  Oversight  Committee  (AOC) 
would  consider  requests  from  persons 
wishing  to  contest  the  initial  allocations. 
The  AOC  would  be  empowered  to 
consider  only  allegations  of  improper 
calculations  or  improper  determinations 
based  on  documentation  submitted  with 
an  application.  The  AOC  would  not  be 
empowered  to  reconsider  an  apphcation 
from  a  person  not  meeting  the  criteria 
for  eligibility  or  initial  allocation  or  from 
a  person  who  believes  he  should  be 
eligible  because  of  extenuating 
circumstances  or  other  factors. 


ITQ  Coupons 

Individual  quotas  would  be  tracked 
by  the  "fisherman's  side"  of  ITQ 
coupons.  Fishermen  would  be  required 
to  submit  the  fisherman's  side  to  the 
Regional  Director  along  with  logbook 
sheets  showing  catch  and  effort  after 
trips  are  completed.  Returned  coupons 
would  be  checked  against  dealer 
reporting  and  the  "fish  house  side"  of 
ITQ  coupons  that  dealers  would  be 
required  to  submit  to  the  Regional 
Director  each  month.  A  dealer  would  be 
required  to  obtain  a  Federal  wreckfish 
dealer's  permit  under  Amendment  5. 
The  requirements  to  obtain  that  permit 
would  be  a  state  wholesaler's  permit 
and  a  physical  facility  at  a  fixed 
location  in  the  state  where  the 
wholesaler's  permit  is  held. 

Fishermen  would  be  required  to 
possess  a  wreckfish  vessel  permit, 
logbook,  and  ITQ  coupons  equaling  the 
approximate  weight  of  catch  in  their 
possession.  Such  coupons  would  have  to 
be  signed  and  dated  by  the  time  of 
landing.  Amendment  5  recommends  that 
the  penalties  for  significant  violations  of 
the  regulations,  such  as  non-reporting, 
exceeding  individual  quotas,  and  fishing 
during  the  spawning  season,  should 
include  forfeitures  of  shares,  forfeitures 
of  individual  quotas,  and/or  vessel  or 
dealer  permit  sanctions. 

Amendment  5  contains  a  requirement 
that  unused  ITQ  coupons  be  returned  to 
the  Regional  Director  at  the  end  of  each 
fishing  year.  When  preparing  this 
proposed  rule,  the  Council  and  NMFS 
concluded  that  such  a  requirement 
would  not  contribute  to  effective 
management  of  the  ITQ  system  because 
the  coupon  would  be  clearly  maiiied  to 
indicate  their  period  of  validity. 
Accordingly,  as  a  further  refinement 
contemplated  by  the  amendment,  this 
requirement  is  deleted. 

Other  Management  Measures 

Amendment  5  proposes  a  requirement 
that  all  offloading  of  wreckfish  occur 
between  8  a.m.  and  5  p.m.,  and  that  24- 
hour  notice  be  given  to  the  NMFS  Law 
Enforcement  Office  if  wreckfish  are  to 
be  off-loaded  at  a  location  other  than 
one  of  the  fixed  facilities  of  a  federally 
permitted  wreckfish  dealer.  The  current 
regulations  require  24-hour  notice  before 
all  off-loadings  of  wreckfish. 
Amendment  5  proposes  elimination  of 
the  10.000-pound  trip  limit  for  wreckfish. 
A  trip  limit  which  was  designed  to  be 
an  interim  measure  to  control  the  pace 
of  harvest  under  open  access,  will  no 
longer  be  necessary  or  beneficial. 

In  its  future  framework  actions  under 
the  FMP,  the  Council  will  probably 


remove  the  current  quarterly 
apportionment  of  the  wreckfish  TAC. 

Information  on  the  proposed  additions 
to  the  problems  in  the  snapper-grouper 
fishery  and  the  proposed  new  objectives 
of  the  FMP  and  additional  information 
and  rationale  for  the  measures  in  this 
proposed  rule  are  contained  in 
Amendment  5.  the  availability  of  which 
was  announced  in  the  Federal  Register 
(56  FR  50551.  October  7. 1991). 

Additional  Changes  Proposed  by  NMFS 

The  current  regulations  require  that 
an  application  for  a  vessel  permit  must 
be  submitted  at  least  60  days  prior  to  the 
date  on  which  the  applicant  desires  to 
have  the  permit  made  effective.  This 
rule  would  reduce  that  period  to  30 
days.  Except  for  brief  periods  when 
applications  for  permits  are  extremely 
numerous.  NMFS  is  able  to  process  and 
issue  a  permit  in  significantly  less  time 
than  30  days.  However,  an  application 
at  least  30  days  before  it  is  needed 
provides  time  to  clear  up  discrepancies 
in  its  initial  submission.  Persons  are 
encouraged  to  submit  applications  well 
in  advance  of  their  required  use. 

This  rule  would  clarify  that  a  fee  is 
charged  for  each  application  for  a 
permit,  rather  than  for  each  permit 
issued,  and  for  each  sea  bass  trap 
identification  tag  issued.  NMFS's  costs 
in  administering  the  permit  system  are 
incurred  for  each  application,  rather 
than  for  each  permit  issued.  Further,  the 
amount  of  the  fee  would  be  included 
with  each  application  form  but  would 
not  be  included  in  the  regulations.  The 
Magnuson  Act  authorizes  a  level  of  fees 
not  exceeding  the  administrative  costs 
in  issuing  the  permits.  Such  costs  are 
computed  at  least  annually  in 
accordance  with  the  NOAA  Finance 
Handbook.  The  fees  thus  calculated  are 
subject  to  change  for  a  number  of 
reasons,  including  increases  due  to 
Federal  pay  raises  and  reductions  due  to 
improved  efficiency  in  the  permitting 
system.  Reference  in  the  regulations  to 
the  NOAA  Finance  Handbook  regarding 
the  computation  of  fees  would  preclude 
the  necessity  for  regulatory  amendments 
when  the  computations  indicate  a  new 
level  of  fees.  Currently,  a  fee  of  $34 
would  be  charged  for  each  application 
for  a  vessel  or  dealer  permit,  $7  for  a 
replacement  permit,  and  $1  for  each  sea 
bass  trap  identification  tag. 

This  rule  would  require  any  change  in 
application  information  to  be  reported 
within  15  days  of  the  charge.  Effective 
administration  of  the  permit  system 
requires  more  timely  receipt  of  changed 
information  than  is  provided  by  the 
current  requirement  to  report  changes 
within  30  days. 
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This  rule  would  change  the 
submission  of  logbook  forms,  which  are 
required  to  be  maintained  by  certain 
permitted  vessels,  from  a  monthly  basis . 
to  a  trip-by-trip  basis.  The  Science  and 
Research  Director,  Southeast  Region, 
NMFS,  is  in  the  process  of  standardizing 
the  logbook  forms  of  the  fisheries  where 
they  are  required.  Under  the  proposed 
logbooks  and  revised  procedure,  a 
vessel  would  not  be  selected  to  maintain 
and  submit  the  logbook  forms  in  more 
than  one  fishery,  as  may  occur  now.  A 
necessary  element  of  the  revised 
procedure  is  uniformity  of  submission 
requirements  among  the  fisheries. 
Although  not  essential  for  the 
management  of  the  snapper-grouper 
fishery,  submission  of  logbook  forms  on 
a  trip-by-trip  basis  is  required  in  other 
fisheries  and  should  not  present  a 
significant  problem  in  the  snapper- 
grouper  fishery. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requires  the 
Secretary  to  publish  regulations 
proposed  by  a  council  within  15  days  of 
receipt  of  an  FMP  amendment  and 
regulations.  At  this  time,  the  Secretary 
has  not  determined  that  Amendment  5, 
which  this  proposed  rule  would 
implement,  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  requiring  the  preparation  of  a 
regulatory  impact  analysis  under  E.O. 
12291.  This  proposed  rule,  if  adopted,  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  for  Amendment  5, 
which  concludes  that  this  rule,  if 
adopted,  would  have  overall  net 
economic  benefits,  summarized  as 
follows.  The  ITQ  program  is  expected  to 
increase  benefit  to  wreckfish  harvesters 
by  decreasing  fishing  costs  and  allowing 
them  to  harvest  wreckfish  when  it  is 
optimal  in  terms  of  exvessel  prices  and 


other  factors.  Benefits  to  the  processing/ 
distribution  sector  should  accrue 
because  ITQ  management  should 
facilitate  the  establishment  of  product 
continuity  and  may  allow  for  investment 
in  marketing  of  wreckfish  so  that 
product  identification  can  be  achieved. 
Exploration  of  potentially  valuable 
ethnic  markets  and  other  market  niches 
should  be  facilitated  with  ITQs.  Net 
benefits  to  society  should  increase 
because  over-capitalization  should  be 
reduced,  making  that  excess  capital 
available  for  more  productive  uses. 
Consumer  benefits  should  be  enhanced 
because  consumers  should  receive  a 
high  quality  product  that  is  available  for 
a  longer  portion  of  the  year.  The  degree 
to  which  production  cost  efficiencies 
under  ITQs  may  or  may  not  be  passed 
on  to  consumers  cannot  be  determined 
because  information  on  the  price 
elasticity  of  demand  for  wreckfish  is  not 
available  at  this  time.  A  copy  of  the  RIR 
is  available  (see  ADDRESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  management  measures  in 
Amendment  5  are  not  expected  to  result 
in  a  reduction  in  gross  revenues  by  more 
than  5  percent  As  with  the  overall 
economic.effects,  the  positive  long-term 
impacts  on  small  businesses  are 
expected  to  outweigh  negative  short- 
term  impacts,  if  any. 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule,  A  copy  of  the  EA 
is  available  (see  aodkesses)  and 
comments  on  it  are  requested. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Florida, 
South  Carolina,  and  North  Carolina. 
Georgia  does  not  participate  in  the 
coastal  zone  management  program. 
These  determinations  have  been 
submitted  for  review  by  the  responsible 
state  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act 

Amendment  5  would  require  a  new, 
one-time  collection-of-information  to 
initiate  the  limited  entry  program  for 
wrreckfish.  This  proposed  rule  contains 
two  new  collection-of-information 
requirements  and  revises  three  existing 
requirements  subject  to  the  Paperwork 
Reduction  Act  A  request  to  collect  this 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  The  new  requirements  are  (1) 


submission  of  information  for  the  initial 
allocation  of  wreckfish  percentage 
shares;  (2)  applications  for  dealer 
permits  for  dealers  who  receive 
wreckfish;  and  (3)  reports  of  transfer  of 
percentage  shares  in  the  wreckfish 
fishery.  The  public  reporting  burdens  for 
these  collections  of  information  are 
estimated  to  average  240, 15,  and  15 
minutes,  respectively,  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of  information. 
Revisions  to  the  existing  requirements 
are  as  follows:  (1)  All  vessels  that 
harvest  wreckfish,  in  lieu  of  only  those 
specifically  selected,  must  maintain  and 
submit  trip  reports,  and  all  such  vessels 
must  submit  FFQ  coupons  with  each 
report.  The  requirement  to  maintain  and 
submit  trip  reports  by  vessels  that  do 
not  harvest  wreckfish  remains  on  an  if- 
selected  basis.  Further,  trip  reports  must 
be  postmarked  not  later  than  the  third 
day  after  sale  of  the  fish  off-loaded  from 
a  trip,  in  lieu  of  "on  a  monthly  basis  (or 
mere  frequently,  if  requested  by  the 
Science  and  Research  Director)."  (OMB 
Control  No.  0648-0016)  (2)  All  dealers 
that  receive  wreckfish,  in  lieu  of  only 
those  specifically  selected,  must  submit 
reports  on  such  receipt,  and  all  such 
dealers  must  submit  ITQ  coupons  with 
each  report.  (OMB  Control  No.  0648- 
0013)  (3)  The  requirement  to  provide  24- 
hour  notice  preceding  the  landing  of 
wreckfish  is  removed  when  the 
wreckfish  are  to  be  off-loaded  at  a 
facility  of  a  permitted  dealer.  Twenty- 
four-hour  notice  is  required  only  when 
wreckfish  are  to  be  off-loaded  at  a 
facility  other  than  that  of  a  permitted 
dealer.  (OMB  Control  No.  0648-0016) 
The  public  reporting  burdens  for  these 
revised  collections  of  information  are 
estimated  to  average  10,  20,  and  3 
minutes,  respectively,  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of  information. 
This  proposed  rule  restates  the 
collection  of  information  on  applications 
for  vessel  permits  to  distinguish 
between  permits  for  snapper-grouper, 
excluding  wreckfish,  and  permits  for 
wreckfish.  This  collection  of  information 
was  previously  approved  by  OMB  under 
Control  No.  0648-0205.  with  a  public 
reporting  burden  estimated  to  average 
15  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
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the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
Edward  E.  Burgess.  NMFS,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
budget  (see  AOORESSCS). 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

Ust  of  Sub}6Ct«  in  50  CFR  Part  646 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated  November  4, 1991. 
Samuel  W.  McKmo. 

Acting  Assistant  Administrator  for  Fisheriet. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  646  is  proposed 
to  be  amended  as  follows: 

Part  646— SNAPPER-GROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  646 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1802  et  seq. 

2.  Section  646.4  is  revised  to  read  as 
follows: 

§64e.4    Pefmtts  and  fe**. 

(a)  Applicability— {!]  Annual  vessel 
permits  for  snapper-grouper,  excluding 
wreckfish.  (i)  To  be  eligible  for 
exemption  from  the  bag  limits  specified 
in  S  G46.23(b]:  to  engage  in  a  directed 
fishery  for  tilefish  in  the  EEZ:  or  to  use  a 
sea  bass  trap  in  the  KF.7  north  of  Cape 
Canaveral  Florida,  an  owner  or 
operator  of  a  vessel  must  have  a  permit 
for  snapper-grouper,  excluding 
Kvreckfish.  A  vessel  with  longline  gear 
and  more  than  200  pounds  (90.7 
kilograms)  of  tilefish  aboard  is 
considered  to  be  in  a  directed  fishery  for 
tilefish.  It  is  a  rebuttable  presumption 
that  a  fishing  vessel  with  more  than  200 
pounds  of  tilefish  aboard  harvested  such 
tilefish  in  the  Fy.7. 

(ii)  A  qualifying  owner  or  operator  of 
a  charter  vessel  or  headboat  may  obtain 
a  permit  for  snapper-grouper,  excluding 
wreckfish.  However,  such  vessel  must 
adhere  to  the  bag  limits  when  operating 
as  a  charter  vessel  or  headboat. 

(iii)  For  a  vessel  owned  by  a 
corporation  or  partnership  to  be  eligible 
for  a  vessel  permit  for  snapper-grouper, 
excluding  wreckfish,  the  earned  income 
qualification  specified  in  paragraph 
(b)(2](vii)  of  this  section  must  be  met  by. 
and  the  statement  required  by  that 
paragraph  must  be  submitted  by.  an 
officer  or  shareholder  of  the  corporation. 


a  general  partner  of  the  partnership,  or 
the  vessel  operator. 

(iv)  An  owner  or  operator  of  a  vessel 
using  or  possessing  a  sea  bass  trap  in 
the  E£Z  must  obtain  a  permit  for 
snapper-grouper,  excluding  wreckfish,  a 
color  code,  and  a  trap  identification  tag 
hom  the  Regional  Director. 

(v)  A  permit  for  snapper-grouper, 
excluding  wreckfish,  issued  upon  the 
qualification  of  an  operator  is  valid  only 
when  that  person  is  the  operator  of  the 
vessel. 

(2)  Annual  vessel  permits  for 
wreckfish.  To  harvest  or  possess 
wreckfish  in  or  from  the  EEZ,  off-load 
wreckfish  from  the  EEZ.  or  sell 
wreckfish  In  or  from  the  EEZ,  a 
wreckfish  shareholder  must  have  a 
vessel  permit  for  %vreckfish. 

(3)  Annual  dealer  permits  for 
wreckfish.  A  dealer  who  receives  a 
wreckfish  must  obtain  an  annual  dealer 
permit  To  be  eligible  for  such  permit,  an 
applicant  must  possess  a  valid  state 
wholesaler's  license  in  the  state  where 
he  operates  and  is  required  to  have  a 
physical  facility  at  a  fixed  location  in 
that  state. 

(b)  Application  for  a  vessel  permit  for 
snapper-grouper,  excluding  wreckfish. 
(1)  An  application  for  a  vessel  permit  for 
snapper-grouper,  excluding  wreckfish, 
must  be  submitted  and  signed  by  the 
owner  (in  the  case  of  a  corporation,  a 
qualifying  officer  or  shareholder  in  the 
case  of  a  partnership,  a  qualifying 
general  partner)  or  operator  of  the 
vessel.  The  application  must  be 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  the  vessel's  U.S.  Coast 
Guard  certificate  of  documentation  or,  if 
not  documented,  a  copy  of  its  state 
registration  certificate; 

(ii)  The  vessel's  name  and  official 
number 

(iii)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
owner  of  the  vessel; 

(iv)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
applicant  if  other  than  the  owner; 

(v)  Social  security  number  and  date  of 
birth  of  the  applicant  and  the  owner  (if 
the  owner  is  a  corporation,  the  employer 
identification  number,  if  one  has  been 
assigned  by  the  Internal  Revenue 
Service); 

(vi)  If  a  sea  bass  trap  will  be  used. 

(A)  The  number,  dimensions,  and 
estimated  cubic  volume  of  the  traps  that 
will  be  used; 


(B)  The  applicant's  desired  color  code 
for  use  in  identifying  his  or  her  vessel 
and  buoys;  and 

(C)  A  statement  that  the  applicant  will 
allow  an  authorized  officer  reasonable 
access  to  his  or  her  property  (vessel, 
dock,  or  structure)  to  examine  traps  for 
compliance  with  these  regulations; 

(vii)  A  sworn  statement  by  the 
applicant  certifying  that,  during  one  of 
the  3  calendar  years  preceding  the 
apphcation, 

(A)  More  than  SO  percent  of  his  or  her 
earned  income  was  derived  from 
commercial,  charter,  or  headboat 
fishing;  or 

(B)  His  or  her  gross  sales  of  fish  were 
more  than  $20,000;  or 

(C)  For  a  vessel  owned  by  a 
corporation  or  partnership,  the  gross 
sales  of  fish  of  the  corporation  or 
partnership  were  more  than  $20,000; 

(viii)  Documentation  supporting  the 
statement  of  income,  if  required  by 
paragraph  (b)(3)  of  this  section; 

(ix)  Any  other  information  concerning 
vessel  and  gear  characteristics 
requested  by  the  Regional  Director  and 

(x)  Any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit 

(3)  The  Regional  Director  may  require 
the  applicant  to  provide  documentation 
supporting  the  sworn  statement  under 
paragraph  (b)(2)(vii)  of  this  section 
before  a  permit  is  issued.  Such  required 
documentation  may  include  copies  of 
appropriate  forms  and  schedules  from 
the  applicant's  income  tax  return. 
Copies  of  income  tax  forms  and 
schedules  are  considered  confidential 
data  but  are  subject  to  verification  with 
the  Internal  Revenue  Service. 

(c)  Application  for  a  vessel  permit  for 
wreckfish.  (1)  An  application  for  a 
vessel  permit  for  wreckfish  must  be 
submitted  and  signed  by  a  wreckfish 
shareholder.  If  the  wreckfish 
shareholder  is  a  corporation,  an  officer 
or  shareholder  of  the  corporation  must 
sign  the  application;  if  the  wreckfish 
shareholder  is  a  partnership,  a  general 
partner  must  sign  the  application.  The 
application  must  be  submitted  to  the 
Regional  Director  at  least  30  days  pnor 
to  the  date  on  which  the  wreckfish 
shareholder  desires  to  have  the  permit 
made  effective. 

(2)  An  applicant  must  provide  the 
following  information: 

(i)  A  copy  of  the  vessel's  U.S.  Coast 
Guard  certificate  of  documentation  or,  if 
not  documented,  a  copy  of  its  state 
registration  certificate; 

(ii)  The  vessel's  name  and  official 
number. 
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(iii)  Name,  mailing  address  including 
zip  code,  and  telephone  number  of  the 
wrreckfish  shareholder 

(iv)  Social  security  number  and  date 
of  birth  of  the  wreckfish  shareholder  (if 
the  wreckfish  shareholder  is  a 
corporation,  the  employer  identification 
number,  if  one  has  been  assigned  by  the 
Internal  Revenue  Service); 

(v)  Name,  mailing  address  including 
zip  code,  telephone  number,  social 
security  number,  and  date  of  birth  of  the 
owner  of  the  vessel,  of  other  than  the 
wreckfish  shareholder  (if  the  vessel 
owner  is  a  corporation  and  is  other  than 
the  wreckfish  shareholder,  the  employer 
identification  number,  if  one  has  been 
assigned  by  the  Internal  Revenue 
Service); 

(vi)  If  the  wreckfish  shareholder  is  not 
the  vessel  owner,  as  shown  on  the 
vessel's  U.S.  Coast  Guard  certificate  of 
documentation  or,  if  not  documented,  on 
the  state  registration  certificate,  a  sworn 
statement  by  the  wreckfish  shareholder 
certifying  that  the  vessel  owner  or 
operator  is  an  employee,  contractor,  or 
agent  of  the  shareholder; 

(vii)  Documentation  supporting  the 
sworn  statement  of  paragraph  (c)(2)(vi) 
of  this  section,  if  required  by  paragraph 
(c)(3)  of  this  section; 

(viii)  Any  other  information 
concerning  vessel  and  gear 
characteristics  requested  by  the 
Regional  Director  and 

(ix)  Any  other  information  that  may 
be  necessary  for  the  issuance  or 
administration  of  the  permit. 

(3)  The  Regional  Director  may  require 
the  wreckfish  shareholder  to  provide 
documentation  supporting  the  sworn 
statement  under  paragraph  (c)(2)(vi)  of 
this  section  before  a  permit  is  issued. 
Such  required  documentation  may 
include  copies  of  appropriate  forms  and 
schedules  from  the  shareholder's  income 
tax  return;  articles  of  incorporation  for  a 
corporate-owned  vessel;  a  partnership 
agreement  for  a  partnership-owned 
vessel:  a  lease  on  the  vessel  for  which  a 
permit  is  requested:  or  an  employment 
or  other  contract  or  agency  agreement 
that  demonstrates  an  agency, 
employment  or  contract  relationship 
between  the  wreckfish  shareholder  and 
the  vessel  owner  or  operator.  Copies  of 
such  required  documentation  are 
considered  confidential  data  but  are 
subject  to  verification  with  the  Internal 
Revenue  Service  and  other  appropriate 
authorities. 

(d)  Application  for  an  annual  dealer 
permit.  (1)  An  application  for  a  dealer 
permit  must  be  submitted  and  signed  by 
the  dealer  or  an  officer  of  a  corporation 
acting  as  a  dealer.  The  application  must 
be  submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 


the  applicant  desires  to  have  the  permit 
made  effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  each  state  wholesaler's 
license  held  by  the  dealer 

(ii]  Business  name,  address  including 
zip  code  of  the  business  office,  and 
employer  identification  number,  if  one 
has  been  assigned  by  the  Internal 
Revenue  Service; 

(iii)  A  list,  by  state  where  licensed,  of 
each  physical  facility  at  a  fixed  location 
where  the  business  receives  or  stores 
fish. 

(ivlName,  official  capacity  in  the 
business,  mailing  address  including  zip 
code,  telephone  number,  social  security 
number,  and  date  of  birth  of  the 
applicant. 

(v)  Any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit. 

(e)  Fees.  A  fee  is  charged  for  each 
permit  application  submitted  under 
paragraph  (b),  (c).  or  (d)  of  this  section 
and  for  each  sea  bass  trap  identification 
tag  required  under  {  646,6{d).  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  apphcation  form. 
The  appropriate  fee  must  accompany 
each  application. 

(f)  Issuance.  (1)  The  Regional  Director 
will  issue  a  permit  at  any  time  to  an 
applicant  if  the  apphcation  is  complete; 
in  the  case  of  an  application  for  a  vessel 
permit  for  snapper-grouper,  excluding 
wreckfish  ,  the  applicant  meets  the 
earned  income  requirement  specified  in 
paragraph  (b)(2)(vii)  of  this  section:  and, 
in  the  case  of  an  applicant  for  a  vessel 
permit  for  wreckfish,  a  wreckfish 
shareholder  is  the  owner  of  the  vessel  or 
the  vessel  owner  or  operator  is  an 
employee,  contractor,  or  agent  of  the 
shareholder,  as  certified  in  the 
statement  specified  in  paragraph 
(c)(2)(vi)  of  this  section.  An  application 
is  complete  when  all  requested  forms, 
information,  and  documentation  have 
been  received  and  the  applicant  has 
submitted  all  applicable  reports 
specified  at  {  646.5. 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  with  30  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Duration.  A  permit  remains  valid 
for  the  remainder  of  the  period  for  which 
it  is  issued  unless  revoked,  suspended. 


or  modified  pursuant  to  subpart  D  of  IS 
CFR  part  904.  In  addition,  a  vessel 
permit  for  wreckfish  remains  valid  only 
when  a  wreckfish  shareholder  is  an 
owner  of  the  permitted  vessel,  or  the 
vessel  owner  or  operator  is  an 
employee,  contractor,  or  agent  of  the 
shareholder,  as  certified  in  the 
statement  specified  in  paragraph 
(c)(2)(vi)  of  this  section. 

(h)  Transfer.  (1)  A  vessel  permit 
issued  under  paragraph  (b)  or  (c)  of  this 
section  is  not  transferable  or  assignable. 
A  person  purchasing  a  permitted  vessel 
who  desires  to  conduct  activities  for 
which  a  permit  is  required  must  apply 
for  a  permit  in  accordance  with  the 
provisions  of  paragraph  (b)  or  (c)  of  this 
section.  The  application  must  be 
accompanied  by  a  copy  of  a  signed  bill 
of  sale. 

(2)  A  dealer  permit  issued  under 
paragraph  (d)  of  this  section  may  be 
transferred  upon  sale  of  the  dealer's 
business.  Information  on  the  original 
application  that  is  changed  as  a  result  of 
the  sale  must  be  reported  to  the 
Regional  Director  within  15  days  of  any 
such  change. 

(i)  Display.  A  vessel  permit  issued 
under  paragraph  (b)  or  (c)  of  this  section 
must  be  carried  on  board  the  fishing 
vessel  and  such  vessel  must  be 
identified  as  provided  for  in  {  630.6.  A 
dealer  permit  issued  under  paragraph 
(d)  of  this  section  must  be  available  on 
the  dealer's  premises.  The  operator  of  a 
fishing  vessel  or  a  dealer  must  present 
the  permit  for  inspection  upon  request  of 
an  authorized  officer. 

(j)  Sanctions  and  denials.  Procedures 
governing  enforcement-related  permit 
sanctions  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 

(k)  Alteration.  A  permit  that  is  altered, 
erased,  or  mutilated  is  invalid. 

(1)  Replacement.  A  replacement 
permit  may  be  issued.  An  application  for 
a  replacement  permit  will  not  be 
considered  a  new  application.  A  fee,  the 
amount  of  which  is  stated  with  the 
application  form,  must  accompany  each 
request  for  a  replacement  permit 

(m)  Change  in  application 
information.  The  owner  or  operator  of  a 
vessel  with  a  permit  for  snapper- 
grouper,  excluding  wreckfish.  the 
wreckfish  shareholder  of  a  vessel  with  a 
permit  for  wreckfish.  or  a  dealer  with  a 
permit  must  notify  the  Regional  Director 
within  15  days  after  any  change  in  the 
application  information  required  by 
paragraph  (b),  (c),  or  (d)  of  this  section. 
The  permit  is  void  if  any  change  in  the 
information  is  not  reported  within  IS 
days. 

3.  In  {  646.5,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 
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S  646^    Rtcofdfc—ptnq  md  rcpofting. 

(a)  Permitted  vessels.  The  owner  or 
operator  of  a  vessel  for  which  a  permit 
for  snapper-grouper,  excluding 
wreckfish,  has  been  issued  under 
S  646.4(b)  and  that  is  selected  by  the 
Science  and  Research  Director,  and  the 
wreckfish  shareholder  or  operator  of  a 
vessel  for  which  a  permit  for  wreckfish 
has  been  issued  under  S  646.4(c)  must 
maintain  a  daily  logbook  form  for  each 
fishing  trip  on  a  form  available  from  the 
Science  and  Research  Director.  The 
logbook  forms  will  provide  a  record  of 
Hshing  locations,  time  fished,  fishing 
gear  used,  numbers  of  each  species 
caught,  and  numbers  of  each  species 
discarded.  Logbook  forms  must  be 
submitted  to  the  Science  and  Research 
Director  postmarked  not  later  than  the 
third  day  after  sale  of  the  fish  off-loaded 
from  a  trip.  If  no  fishing  occurred  during 
a  month,  a  report  so  stating  must  be 
submitted  in  accordance  with 
instructions  provided  with  the  forms. 

•  *        «        •        * 

(c)  Dealers.  A  person  who  receives 
fish  in  the  snapper-grouper  fishery  by 
way  of  purchase,  barter,  or  trade  that 
were  harvested  from  the  EEZ  off  the 
South  Atlantic  states  or  from  adjoining 
state  waters  and  who  is  selected  by  the 
Science  and  Research  Director,  and  a 
dealer  who  has  been  issued  an  annual 
dealer  permit  for  wreckfish  under 
§  646.4(d)  must  provide  information  on 
receipts  of  such  fish  and  prices  paid,  by 
species,  to  the  Science  and  Research 
Director  at  monthly  intervals,  or  more 
frequently  if  requested. 

•  •        •        •        • 

4.  In  I  646.6,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

$6464    Vessel  and  gear  Mmitiflcatlon. 

(a)  Official  number.  A  vessel  for 
which  a  permit  has  been  issued  under 
S  646.4  (b)  or  (c)  must  display  its  official 
number — 

•  •        •        •        • 

5.  Section  646.7  is  revised  to  read  as 
follows: 

S  646.7    Prohibraons 

In  addition  to  the  general  prohibitions 
specified  in  S  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Engage  in  a  directed  fishery  for 
tilefish  in  the  EEZ  or  use  a  sea  bass  trap 
in  the  EEZ  north  of  Cape  Canaveral, 
Florida,  without  a  vessel  permit  for 
snapper-grouper,  excluding  wreckfish, 
as  specified  in  S  646.4(a)(1). 

(b)  Harvest  or  possess  wreckfish  in  or 
from  the  EEZ.  off-load  wreckfish  from 
the  EEZ,  or  sell  wreckfish  in  or  from  the 


EEZ  without  a  vessel  permit  for 
wreckfish,  as  specified  in  S  &46.4(a)(2). 

(c)  As  a  dealer,  receive  wreckfish 
without  a  dealer  permit,  as  specified  in 
S  646.4(a)(3). 

(d)  Falsify  information  specified  in 

S  646.4(b)(2),  (c)(2),  (c)(3),  or  (d)(2)  on  an 
application  for  a  permit. 

(e)  Fail  to  display  a  permit,  as 
specified  in  §  64e.4(i). 

(f)  Falsify  or  fail  to  maintain  or 
provide  information  required  to  be 
submitted  or  reported,  as  specified  in 
fi  646.5  (a)  through  (d). 

(g)  Fail  to  make  fish  in  the  snapper- 
grouper  fishery,  or  parts  thereof, 
available  for  inspection,  as  specified  in 
fi  646.5(e)(1). 

(h)  Fail  to  make  available  records  of 
off-loadings,  purchases,  bartcili,  or  sales 
of  wreckfish,  as  specified  in 
fi  646.5(e)(2);  or  fail  to  make  available 
individual  transferable  quota  (ITQ) 
coupons,  as  specified  in  fi  646.10  (c)(5) 
and  (c)(6). 

(i)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  specified  in  fi  646.6(a]  through  (e). 

(j)  Possess  an  ITQ  coupon  not  issued 
to  him  or,  if  received  by  transfer, 
without  all  required  sale  endorsements 
properly  completed  thereon,  as  specified 
in  9  646.10(c)(3). 

(k)  Possess  wreckfish  on  board  a 
fishing  vessel  in  an  amount  exceeding 
the  total  of  the  ITQ  coupons  on  board 
the  vessel  or  without  a  vessel  permit  or 
the  form  for  recording  the  fishing  trip  on 
board,  as  specified  in  fi  646.10(c)(4). 

(1)  Fail  to  sign  and  date  the 
"Fisherman's  Side"  of  ITQ  coupons  or 
submit  such  sides  with  the  record  of  the 
fishing  trip,  as  specified  in  fi  646.10(c)(5). 

(m)  Fail  to  give  a  dealer  the  "Fish 
House  Side"  of  ITQ  coupons  or  transfer 
a  wreckfish  to  a  dealer  who  does  not 
hold  a  permit,  as  specified  in 
fi  646.10(c)(5). 

(n)  Receive  a  %vreckfish  from  a  vessel 
that  does  not  have  a  vessel  permit  for 
wreckfish,  as  specified  in  fi  646.10(c)(e). 

(o)  Fail  to  receive  the  "Fish  House 
Side"  of  ITQ  coupons  from  a  fisherman, 
to  enter  the  date  of  receipt  and  dealer's 
permit  number  on  such  sides,  to  sign 
3uch  sides,  and  to  submit  such  sides 
with  the  dealer  report,  as  specified  in 
fi  646.10(c)(6). 

(p)  Possess  a  fish  in  the  snapper- 
grouper  fishery  smaller  than  the 
minimum  size  limit,  as  specified  in 
fi  646.21(a)(1). 

(q)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or 
barter  fish  in  the  snapper-grouper 
fishery  smaller  than  the  minimum  size 
limit,  as  specified  in  fi  646.21(a)(2). 


(r)  Possess  a  fish  in  the  snapper- 
grouper  fishery  without  its  head  and  fins 
intact,  as  specified  in  fi  646.21(b). 

(s)  Operate  a  vessel  with  fish  in  the 
snapper-grouper  fishery  aboard  that  are 
smaller  than  the  minimum  size  limits,  do 
not  have  head  and  fins  intact,  or  are  in 
excess  of  the  cumulative  bag  limit,  as 
specified  in  §  646.21(c)  and  §  646.23(e). 

(t)  Transfer  wreckfish  at  sea,  as 
specified  in  fi  646.21(d)(1). 

(u)  Off-load  a  wreckfish  at  a  time  not 
authorized  or  without  prior  notification, 
as  specified  in  §  646.21  (d)(3)  and  (d)(4). 

(v)  Harvest  or  possess  a  jewfish  or 
Nassau  grouper  in  or  from  the  EEZ  or 
fail  to  release  a  jewfish  or  Nassau 
grouper  taken  in  the  EEZ,  as  specified  in 
fi  646.21  (e)  and  (f). 

(w)  During  the  wreckfish  spawning- 
season  closure  or  after  a  wreckfish 
quota  closure,  harvest  or  possess 
wreckfish  in  or  from  the  EEZ;  off-load 
wreckfish  from  the  EEZ;  sell,  purchase, 
trade,  or  barter  wreckfish  in  or  from  the 
EEZ;  or  attempt  any  of  the  foregoing,  as 
specified  in  fi  646.21(g)  and  fi  646.24(b). 

(x)  During  the  greater  amberjack  and 
mutton  snapper  spawning  seasons, 
exceed  the  bag  limits  for  those  species, 
as  specified  in  fi  646.21  (h)  and  (i). 

(y)  Fish  with  poisons  or  explosives  or 
possess  on  board  a  fishing  vessel  any 
dynamite  or  similar  explosive 
substance,  as  specified  in  fi  e46.22(a). 

(z)  Use  a  fish  trap  in  the  EEZ,  or  use  a 
sea  bass  trap  in  the  EEZ  south  of  Cape 
Canaveral.  Florida,  as  specified  in 
fi  646,22  (b)  and  (c)(1). 

(aa)  When  using  or  possessing  a  sea 
bass  trap  north  of  Cape  Canaveral, 
Florida,  possess  fish  in  the  snapper- 
grouper  fishery  exceeding  the  limits,  as 
specified  in  fi  646.22(c)(2). 

(bb)  Use  or  possess  in  the  EEZ  north 
of  Cape  Canaveral,  Florida,  a  sea  bass 
trap  that  does  not  conform  to  the 
requirements  for  degradable  openings  . 
and  mesh  sizes  specified  in  {  646.22 
(c)(3)  and  (c)(4). 

(cc)  Pull  or  tend  another  person's  sea 
bass  trap  except  as  specified  in 
fi  646.22(c)(5). 

(dd)  Aboard  a  vessel  that  possesses 
or  uses  a  crustacean  trap  in  the  EEZ, 
possess  fish  in  the  snapper-grouper 
fishery  exceeding  the  limits,  as  specified 
in  fi  646.22(d). 

(ee)  Use  trawl  gear  in  a  directed 
snapper-grouper  fishery  in  the  EEZ 
between  Cape  Hatteras.  North  Carolina 
and  Cape  Canaveral,  Florida,  as 
specified  in  fi  646.22(e)(1). 

(ff)  Transfer  at  sea  any  fish  in  the 
snapper-grouper  fishery  from  a  vessel 
with  trawl  gear  aboard  to  another 
vessel,  or  receive  at  sea  any  such  fish, 
as  specified  in  fi  646.22  (eM2)  and  (e)(3) 
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(gg)  Use  an  entanglement  net  to  fish 
for  fish  in  the  snapper-grouper  fishery  in 
the  EEZ;  or,  aboard  a  vessel  that  fishes 
in  the  EEZ  on  a  trip  with  an 
entanglement  net  on  board,  possess  fish 
in  the  snapper-grouper  fishery  exceeding 
the  limits,  as  specified  in  fi  646.22(f). 

(hh)  Use  a  longline  to  fish  for  fish  in 
the  snapper-grouper  fishery  in  the  EEZ 
where  the  charted  depth  is  less  than  50 
fathoms  (91.5  meters)  or  without  a 
permit  issued  under  fi  646.4(b)  on  board: 
or.  aboard  a  vessel  with  a  longline  on 
board  that  fishes  on  a  trip  in  the  EEZ 
where  the  charted  depth  is  less  than  50 
fathoms  (91.5  meters)  or  without  a 
permit  specified  in  fi  e46.4(b]  on  board, 
possess  fish  in  the  snapper-grouper 
fishery  exceeding  the  limits,  as  specified 
in  fi  646.22(g)(1). 

(ii)  Fish  for  wreckfish  with  a  bottom 
longline:  or  possess  a  wreckfish  aboard 
a  vessel  that  has  a  longline  aboard,  as 
specified  in  fi  646.22(g)(2). 

(jj)  Exceed  the  bag  and  possession 
limits,  as  specified  in  fi  646.23  (a) 
through  (c). 

(kk)  Transfer  at  sea  fish  in  the 
snapper-grouper  fishery  subject  to  a  bag 
limit,  as  specified  in  fi  646.23(f). 

(II)  Use  prohibited  or  unauthorized 
fishing  gear  in  a  special  management 
zone,  as  specified  in  fi  646.26  (b)  and  (c). 

(mm)  Interfere  with,  obstruct  delay, 
or  prevent  by  any  means  an 
investigation,  search,  seizure,  or 
disposition  of  seized  property  in 
connection  with  enforcement  of  the 
Magnuson  Act. 

6.  A  new  fi  646.10  is  added  to  subpart 
A  to  read  as  follows: 

9646.10    Wreckfish  bidivlduat  transferabis 
quota  (ITQ)  system: 

(a)  Percentage  shares.  (1)  In 
accordance  with  the  procedure  specified 
in  the  Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region,  as  amended,  a  person 
will  be  assigned  initial  percentage 
shares  of  the  annual  total  allowable 
catch  (TAC)  of  wreckfish.  Each  person 
will  be  notified  by  the  Regional  Director 
of  his  or  her  initial  percentage  shares. 

(2)  All  or  a  portion  of  a  person's 
percentage  shares  may  be  transferred  to 
another  person.  Transfer  of  shares  must 
be  reported  on  a  form  available  from  the 
Regional  Director.  The  Regional  Director 
will  confirm,  in  writing,  each 
transaction.  The  effective  date  of  each 
transaction  is  the  confirmation  date 
provided  by  the  Regional  Director.  The 
confirmation  date  will  normally  be  not 
later  than  three  working  days  after 
receipt  of  a  properly  completed 
transaction  form.  A  fee  is^harged  for 
each  transaction  of  percentage  shares. 
The  amount  of  the  fee  is  calculated  in 

i 


accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service  provided 
by  NOAA  to  non-Federal  recipients.  The 
fee  may  not  exceed  such  costs  and  is 
specified  with  each  transaction  form. 
The  appropriate  fee  must  accompany 
each  transaction  form. 

(b)  Lists  of  wreckfish  shareholders 
and  permitted  vessels.  Annually  on  or 
about  March  1,  the  Regional  Director 
will  provide  each  wreckfish  shareholder 
with  a  list  of  all  wreckfish  shareholders 
and  their  percentage  shares,  reflecting 
share  transactions  on  forms  received 
through  February  15.  Annually  by  April 
15,  the  Regional  Director  will  provide 
each  dealer  who  holds  a  permit  issued 
under  fi  646.4(d)  with  a  list  of  vessels  for 
which  wreckfish  permits  have  been 
issued  under  fi  64e.4(c).  Annually  by 
April  15.  the  Regional  Director  will 
provide  each  wreckfish  shareholder 
with  a  hst  of  dealers  who  have  permits 
issued  under  fi  646.4(d).  From  April  16 
through  January  14,  updated  lists  will  be 
provided  when  required.  Updated  lists 
may  be  obtained  at  other  times  or  by  a 
person  who  is  not  a  wreckfish 
shareholder  or  dealer  permit  holder  by 
written  request  to  the  Regional  Director. 

(c)  Individual  transferable  quotas.  (1) 
Annually,  as  soon  after  March  1  as  the 
TAC  for  wreckfish  for  the  fishing  year 
that  commences  April  16  is  known,  the 
Regional  Director  will  calculate  each 
wreckfish  shareholder's  ITQ.  Each  ITQ 
is  the  product  of  the  wreckfish  TAC.  in 
whole  weight,  for  the  ensuing  fishing 
year,  the  factor  for  converting  whole 
weight  to  eviscerated  weight,  and  each 
wreckfish  shareholder's  percentage 
share,  refiecting  share  transactions 
reported  on  forms  received  by  the 
Regional  Director  through  February  15. 
Thus,  the  ITQs  will  be  in  terms  of 
eviscerated  weight  of  wreckfish. 

(2)  The  Regional  Director  will  provide 
each  wreckfish  shsreholder  with  ITQ 
coupons  in  various  denominations,  the 
total  of  which  equals  his  ITQ,  and  a 
copy  of  the  calculations  used  in 
determining  his  ITQ.  Each  coupon  will 
be  coded  to  indicate  the  initial  recipient. 

(3)  An  ITQ  coupon  may  be  transferred 
from  one  wreckfish  shareholder  to 
another  by  completing  the  sale 
endorsement  thereon,  including  the  date 
of  transfer,  the  name  of  the  recipient, 
and  the  signature  of  the  seller.  An  ITQ 
coupon  may  be  possessed  only  by  the 
shareholder  to  whom  it  has  been  issued, 
or  by  his  employee,  contractor,  or  agent 
unless  the  ITQ  coupon  has  been 
transferred  to  another  shareholder.  An 
ITQ  coupon  that  has  been  transferred  to 
another  shareholder  may  be  possessed 
only  by  the  shareholder  named  on  the 


coupon  as  the  recipient,  or  by  his 
employee,  contractor,  or  agent,  and  with 
all  required  sale  endorsements  properly 
completed. 

(4)  Wreckfish  may  not  be  possessed 
on  board  a  fishing  vessel — 

(i)  In  an  amount  exceeding  the  total  of 
the  ITQ  coupons  on  board  the  vessel; 

(ii)  That  does  not  have  on  board  a 
vessel  permit  for  wreckfish  issued  under 
fi  &46.4(c);  or 

(iii)  That  does  not  have  on  board 
logbook  forms  for  that  fishing  trip,  as 
required  by  fi  e46.5(a). 

(5)  Prior  to  termination  of  a  trip,  a 
signature  and  date  signed  must  be 
affixed  in  ink  to  the  "Fisherman's  Side" 
of  ITQ  coupons  totalling  the  eviscerated 
weight  of  the  wreckfish  on  board.  The 
"Fisherman's  Side "  of  each  such  coupon 
must  be  separated  from  the  coupon  and 
submitted  with  the  logbook  forms 
required  by  fi  646.5(a]  for  that  fishing 
trip. 

(6)  The  "Fish  House  Side"  of  such 
coupons  must  be  given  to  each  dealer  to 
whom  the  wreckfish  are  transferred  in 
amounts  totalling  the  eviscerated  weight 
of  the  wreckfish  transferred  to  that 
dealer.  A  wreckfish  may  be  transferred 
only  to  a  dealer  who  holds  a  permit 
issued  under  fi  646.4(d). 

(7)  An  owner  or  operator  of  a  vessel 
must  make  available  for  inspection  to  an 
authorized  officer  all  ITQ  coupons  in  his 
or  her  possession  upon  request. 

(8)  A  dealer  may  receive  a  wreckfish 
only  from  a  vessel  for  which  a  wreckfish 
permit  has  been  issued  under  fi  646.4(c). 
A  dealer  must  receive  the  "Fish  House 
Side"  of  ITQ  coupons  in  amounts 
totalling  the  eviscerated  weight  of  the 
wreckfish  received:  indicate  date 
received,  enter  the  dealer's  permit 
number,  and  sign  each  such  "Fish  House 
Side";  and  submit  all  such  sides  with  the 
dealer  reports  required  by  fi  646.5(b).  A 
dealer  must  make  available  for 
inspection  to  an  authorized  officer  all 
ITQ  coupons  in  his  possession  upon 
request. 

7.  In  fi  646.21.  paragraph  (d)  is  revised 
to  read  as  follows. 

9646.21    Harvest  Hmltations. 

(d)  Wreckfish  limitations.  (1 )  A 
wreckfish  taken  in  the  EEZ  may  not  be 
transferred  at  sea.  regardless  of  where 
the  transfer  takes  place:  and  a  wreck^sh 
may  not  be  transferred  in  the  EEZ. 
regardless  Of  where  the  wreckfish  was 
taken. 

(2)  A  wreckfish  possessed  by  a 
fisherman  or  dealer  shoreward  of  the 
outer  boundary  of  the  EEZ  or  in  an 
Atlantic  coastal  state  will  be  presumed 
to  have  been  harv'ested  from  the  EEZ 
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unless  accompanied  by  documentation 
that  it  was  harvested  from  other  than 
theEEZ. 

(3)  A  wreckfish  may  be  o^-loaded 
from  a  fishing  vessel  only  between  8 
a.m.  and  5  p.m.,  local  time. 

(4)  If  a  wreckfish  is  to  be  off-loaded  at 
a  location  other  than  at  a  fixed  facility 
of  a  dealer  who  holds  a  permit  issued 
under  S  646.4(c),  the  wreckfish 
shareholder  or  the  vessel  operator  must 
advise  the  NMFS  Law  Enforcement 
Office,  Southeast  Area,  St.  Petersburg. 
FL,  telephone  (813)  893-3145,  of  the 
location  not  less  than  24  hours  prior  to 
off-loading. 
***** 

|FR  Doc.  91-26981  Filed  11-4-^;  4:45  pm) 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

(Doc.  No.  8161-S/A&US-91-1) 

Request  for  Comments  on 
Methodology  for  Yield  Determinations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  with  request  for 
comment. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
to  solicit  public  comment,  suggestions, 
and  analytical  studies  concerning 
procedures  to  determine  average  yields 
for  crop  insurance  purposes.  FCIC  is 
actively  seeking  public  evaluation  of  its 
method  of  determining  yield;  that 
element  which  is  critical  to  the 
insurance  offer,  that  is  fair  to  the  farmer, 
the  program,  the  taxpayer,  and  the 
Congress.  These  comments  and 
assistance  are  sought  so  that  FCIC  can: 
— Improve  service  to  insured  persons; 
— Improve  the  accuracy  of  insurance 

guarantees; 
— Identify  improved  methods  or 

approaches; 
— Improve  program  performance; 
— Reduce  taxpayer  costs; 
— Reduce  paperwork  burden  on  insured 

persons,  insurance  agents  and 

companies,  and  FCIC;  and 
— Ensure  public  and  customer 

confidence  with  the  administration  of 

the  crop  insurance  program. 

Background: 

It  is  the  mission  of  the  Federal  Crop 
Insurance  Corporation  to  offer  an 
actuarially  sound  insurance  program  on 
crops  of  agricultural  significance,  which 
is  based  on  established  insurance 
principles  that  are  required  to  maintain 
a  stable  risk  management  protection 
approach  responsive  to  both  producer 
and  taxpayer  financial  interests.  FCIC 
accomplishes  its  mission  by  offering 


contracts  of  insurance  which 
compensate  a  person  with  a  financial 
interest  in  a  crop  for  losses  of 
production  caused  by  adverse  natural 
conditions  beyond  the  control  of  that 
person.  A  deductible  amount  is 
established;  only  that  amount  of  loss 
which  exceeds  the  deductible  is 
compensated  in  the  form  of  a  payment 
to  the  person.  For  most  crops,  the 
amount  of  insurance  and  the  right  to  an 
indemnity  are  established  on  the  basis 
of  an  average  yield  per  acre  of  land 
planted  to  the  crop.  Some  important 
calculations  used  in  the  program  are: 

1.  Bushel-guarantee  per  acre. 
Average  yield  per  acre  x  Coverage 

percentage  (50,  65,  or  75  percent) 

2.  Total  bushel  guarantee. 
Guarantee  per  acre  x  Planted  acres 

3.  Liability  (total  dollar  value  of  the 
insurance). 

Total  bushel  guarantee  X  Price  election 
X  Share 

4.  Amount  of  premium. 
Liability  x  Premium  Rate 

5.  Amount  of  bushel  deficiency 
(amount  of  guarantee  lost). 

(Total  bushel  guarantee  —  production  to 
count)  X  Share 

6.  Amount  of  indemnity  (dollars  paid 
to  insured  person). 

Amount  of  bushel  deficiency  x  Price 

election 

The  appropriate  unit  of  measure 
(hundredweight,  ton,  etc.]  is  substituted 
for  the  term  bushel  in  the  above 
equations. 

These  equations  demonstrate  the 
critical  role  of  yield  in  determining  the 
success  of  the  crop  insurance  program. 
It  determines  the  amount  of  premium 
which  will  be  paid  by  an  insured  person. 
It  influences  the  amount  of  losses 
payable  to  insured  persons.  It  is  critical 
criterion  for  establishing  the  magnitude 
of  a  loss  (assuming  that  a  covered  peril 
has  occurred)  as  well  as  determining  the 
amount  of  such  losses.  And,  initially,  it 
is  a  measure  of  the  worth  of  the  crop 
insurance  program  to  the  potentially 
insured  person  in  that  the  amount  of  the 
bushel  guarantee  is  directly  determined 
by  it. 

An  average  yield  that  is  low  relative 
to  that  which  the  producer  expects 
under  normal  conditions  does  not 
provide  an  attractive  insurance  offer  for 
that  individual.  Participation  can  be 
adversely  affected  if  the  yield- 
determining  procedures  systematically 
underestimate  the  potential.  An  average 


yield  that  is  high  relative  to  normal 
potential  may  be  attractive  to  the 
producer  in  the  short  run.  But,  if  the 
insurance  guarantee  is  too  high,  losses 
will  be  paid  more  frequently  than 
anticipated  by  the  premium  rating 
structure.  These  more  frequent  and 
larger  payments  of  indemnities  are  paid 
by  insured  farmers  and  taxpayers. 
Ultimately,  these  excessive  yield 
guarantees  will  force  premium  rates  to 
increase,  which  reduces  the 
attractiveness  of  the  insurance  program 
■jver  the  long  run. 

Thus,  an  average  yield  determination 
that  systematically  is  either  too  high  or 
too  low  influences  the  decision  to 
participate  in  the  crop  insurance 
program  as  well  as  the  financial 
performance  of  it.  Both  factors  (program 
participation  and  financial  performance) 
must  be  recognized  explicitly  when 
evaluating  methods  for  establishing  the 
yield  per  acre  for  crop  insurance 
purposes.  The  term  systematically  is 
deliberately  chosen  because  FCIC 
recognizes  that  no  method  will  be  exact 
for  every  individual  case.  Regardless  of 
the  methodology  employed,  some 
determinations  will  differ  significantly 
from  the  true  average  value. 

The  Federal  Crop  Insurance  Act  (7 
U.S.C.  1501  et.  seq.)[¥C\  Act)),  as 
amended,  directs  that  insurance  offered 
against  loss  of  production  be  based  on 
"*  *  *  the  recorded  or  appraised 
average  yield  of  the  commodity  on  the 
insured  farm  for  a  representative  period 

(7  U.S.C.  508(a)).  The  FCI  Act 

does  not  further  define  the  terms 
"recorded  or  appraised  average  yield" 
and  "representative  period." 

Present  Procedures  for  Determining 
Recorded  or  Appraised  Average  Yields 

The  following  is  a  synopsis  of 
presently  used  methods  for  determining 
the  recorded  or  appraised  average  yield. 
This  discussion  is  not  intended  to 
present  a  comprehensive  guidebook  of 
procedures.  Instead,  principal 
components  and  reasons  for  these  are 
outlined  to  provide  a  framework  within 
which  comments  and  suggestions  can  be 
advanced.  Those  interested  in  a 
complete  discussion  of  the  procedures 
should  request  a  copy  of  the  "1991  Crop 
Insurance  Handbook  (CIH)"  (M8-CIH 
(APH).  dated  12-90). 


57312 


Federal  Register  /  Vol.  56,  No.  217  /  Friday.  November  8,  1991  /  Notices 


General  Concepts 

Average  yields  are  established  by 
FCIC  on  the  basis  of  the  acreage  planted 
to  the  crop  by  the  insured  person.  In 
some  cases,  the  acreage  harvested  may 
be  less  than  the  acreage  planted 
because  part  of  the  acreage  incurred 
losses  to  the  extent  that  harvesting  is 
uneconomical.  Insurance  attaches  to  the 
acreage  planted.  A  yield  calculated  on 
the  basis  of  acreage  harvested  would  be 
excessive  for  the  acreage  insured. 

The  years  for  which  yield  history  is 
reported  by  insured  individuals  must  be 
continuous.  This  requirement  simply 
recognizes  that  there  may  be  an 
incentive  to  report  c"ly  the  years  of 
highest  yield  if  the  insured  person  were 
given  a  choice.  This  represents  a 
minimum  control  over  such  incentives. 

Average  yields  are  calculated 
separately  for  types  of  a  commodity  (for 
example,  winter  or  spring  wheat), 
farming  practices  (irrigated,  nbn- 
irrigated,  etc.).  and  crop  insurance  unit. 
Insured  persons  are  allowed 
considerable  latitude  in  structuring  their 
crop  insurance  plan,  and  this  provision 
is  needed  to  assure  that  an  average 
yield  that  is  insured  for  any  year  is 
based  upon  the  same  technology  as  the 
farmer  will  use  to  produce  the  crop.  For 
example,  allowing  the  producer  to 
establish  an  average  yield  based  on 
irrigation  and  then  insuring  that  same 
average  yield  for  a  crop  grown  with 
dryland  technology  would  be  fmancial 
suicide  for  the  crop  insurance  program. 

No  one  method  of  yield  determination 
is  likely  to  prove  acceptable  for  all  crops 
and  conditions.  Variations  to  recognize 
unique  production  and  marketing 
characteristics  are  needed.  For  example, 
yields  of  some  tree  and  vine  crops 
increase  rapidly  &om  year  to  year  in  an 
initial  stage  once  they  begin  bearing, 
level  on  a  plateau  for  a  few  or  many 
years,  and  then  enter  a  period  of 
decline.  An  estimation  method  that  used 
a  fixed  number  of  years  (say,  10  years) 
in  for  such  crops  likely  would 
underestimate  yield  potential 
substantially  in  the  initial  spurt  might 
catch  up  with  production  sometime  in 
the  plateau  period,  and  overestimate 
potential  during  the  period  of  decline. 
Such  characteristics  must  be  recognized. 

Simplicity  also  is  an  attribute  that  is 
sought  for  yield  determination  methods. 
Farmers,  agents,  and  insurance 
marketers  are  expected  to  understand 
and  comply  with  rules  governing  the 
determinations.  Processes  and 
procedures  also  must  be  communicated 
to  persons  less  familiar  with  the  crop 
insurance  program.  A  methodology  that 
is  precise  yet  simple  is  difficult  to 


achieve,  especially  considering  the 
needs  of  the  various  crops. 

The  average  yield  also  must  be 
determined  on  the  same  basis  as  the 
insurance  is  offered.  The  FCI  Act  directs 
that  "*  •  *  insurance  shall  not  extend 
beyond  the  period  the  insured 
conmiodity  is  in  the  field."  (7  U.S.C 
508(a)).  Tobacco  is  the  only  crop 
excepted  from  this  provision.  Many 
crops  are  subjected  to  immediate 
processing  or  storage  after  removal  from 
the  field.  Varying  percentages  of  the 
commodity  may  be  culled  or  may  spoil 
during  such  processes.  The  insurance 
does  not  cover  such  losses.  In  some 
cases,  the  culling  may  be  attributed  to 
economic  factors  (for  example, 
undersized  fruit  that  are  physiologically 
perfect  but  economically  worthless) 
rather  than  to  natiu-al  causes.  Yield 
determining  methods  must  recognize 
this  limitation  imposed  by  the  FCI  Act. 

The  Actiial  Production  History  Program 

All  average  yields  are  established 
imder  a  program  designated  as  Actual 
Production  History  (APH).  Crops  are 
assigned  to  one  of  several  categories  to 
recognize  differences  in  the  type  of 
insurance  offer  as  well  as  data 
requirements  and  production 
characteristics.  For  example: 

Category  A — Includes  peanuts;  a  crop 
that  is  produced  and  marketed  under 
quota  programs  administered  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  USDA. 
Yields  are  established  by  using  the  data 
accumulated  by  ASCS  in  its 
administration  of  these  programs. 

Category  B — Contains  field  crops 
including  com,  soybeans,  and  wheat 
etc..  having  a  plan  of  insurance  for 
which  an  average  yield  per  acre  is 
established.  FCIC  defines  the 
representative  period  for  these  crops  as 
the  most  recent  ten  continuous  years. 
The  recorded  or  appraised  average  yield 
is  determined  as  a  simple  average  of  the 
ten  years  of  data  (add  the  10 
observations  and  divide  the  total  by  10). 

Category  C — Same  as  B.  above. 

Category  D — Includes  crops  having  a 
plan  of  insurance  that  is  not  yield-based 
(raisins,  citrus  trees,  nursery  crop, 
others). 

Category  E — Includes  quota  plan 
tobacco;  a  crop  that  is  produced  and 
marketed  under  quota  programs 
administered  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  USDA.  Yield  is  not  used  for 
tobacco.  Instead,  the  quota  assigned  by 
ASCS  forms  the  basis  of  the  insurance 
offer  because  the  holder  of  the  quota 
may  market  only  that  amount  regardless 
of  the  number  of  acres  planted  to  the 
crop. 


Category  F — Contains  most  other 
tobacco  types  produced  and  marketed 
imder  quota  programs  administered  by 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
Yields  are  established  by  using  the  data 
accumulated  by  ASCS  in  its 
administration  of  these  programs. 

Category  G — Same  as  D.  above. 

Insured  persons  are  required  to  report 
their  annual  production.  Failure  of  the 
insured  person  to  submit  a  production 
report  causes  entry  of  a  proxy  yield 
equal  to  75  percent  of  the  yield  used  to 
establish  the  insurance  guarantee  for 
that  year.  A  claim  for  indemnity  is 
considered  a  production  report  in  the 
event  a  loss  was  reported. 

A  year  in  which  die  crop  was  not 
planted  is  not  considered  as  a  break  in 
continuity.  The  yield  at  which  the 
acreage  would  have  been  insured  for 
that  year  if  it  had  been  planted  is 
inserted  into  the  calculations. 

Transitional  yields  are  inserted  Into 
the  ten  year  history  if  there  are  no 
records  and  the  crop  was  planted,  or  if 
there  is  a  break  in  continuity. 
Transitional  yields  are  established  in  a 
variety  of  ways.  For  many  crops,  the 
transitional  yield  is  a  multiple  of  the 
yield  assigned  to  the  farm  by  ASCS  for 
the  purpose  of  its  programs. 

For  other  crops,  the  transitional  yield 
may  be  indexed  to  the  program  yield  for 
one  of  the  ASCS  crops  (e.g.,  the 
transitional  yield  for  soybeans  is 
indexed  to  the  ASCS  program  yield  for 
com  in  much  of  the  country).  In  other 
cases,  FCIC  assigns  a  transitional  yield 
based  upon  estimated  average  yields  in 
the  area  in  which  the  land  is  located. 
The  method  depends  upon  the  quantity 
and  quality  of  the  information  that  is 
available. 

The  ASCS  program  yield  is  used 
whenever  available  and  pertinent 
because  it  has  been  assigned  on  an 
individual  basis  to  the  farm  on  which 
the  commodity  is  grown  and  is  not  an 
area  average.  However,  an  area  average 
is  needed  for  some  crops  because  they 
are  not  under  ASCS  programs:  are  in  an 
area  of  the  country  in  which  few  ASCS 
yields  are  established;  or  the  yields  of 
the  crop  do  not  have  a  reasonable 
correlation  to  the  yields  of  an  ASCS 
program  crop  commonly  grown  in  the 
area. 

The  multiple  of  the  ASCS  program 
yield  is  derived  because  the  program 
yields  were  not  established  on  the  same 
basis  as  the  yield  on  which  FCIC  bases 
the  insurance  guarantee.  FCIC  uses 
planted  acres;  the  ASCS  program  yield 
more  closely  resembles  one  based  on 
harvested  acres.  FCIC  uses  a  f  0  year 
base  period  to  compute  an  average  yield 
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for  an  area;  ASCS  used  a  shorter  base 
period. 

ASCS  program  yields  have  not 
changed  since  1985;  FCIC  updates  its 
base  period  each  year.  Under  some 
circumstances,  FCIC  permits  a  producer 
to  report  insured  acreage  by  separate 
units  corresponding  to  farming  practices, 
crop  types,  and  other  factors;  the  ASCS 
program  yield  normally  corresponds  to 
all  of  the  crop  grown  on  the  entire  farm. 

Category  C  crops  (all  tree  crops  and 
selected  specialty  crops  such  as 
sugarcane,  processing  vegetables,  etc.) 
are  treated  in  a  manner  that  is 
conceptually  similar  to  the  Category  B 
crops.  The  major  difference  is  that  the 
recorded  or  appraised  average  yield  is 
the  simple  average  of  at  least  four  and 
not  more  than  10  years  of  yield  data.  A 
proxy  called  the  determined  yield, 
rather  than  a  transitional  yield,  is 
substituted  for  any  missing  years  during 
the  first  four  years. 

The  difference  in  terminology  only 
indicates  the  difference  in  the  base 
period  for  calculating  the  average  yield. 
There  are  several  reasons  for  the 
difference  in  base  period  between 
Category  B  and  C  crops.  One  concerns 
the  life  cycle  of  some  of  the  crops  as 
described  in  the  General  Concepts. 
Much  more  attention  is  given  to  specific 
individual  situations  for  Category  C 
crops. 

Inspections  of  the  insured  acreage 
often  required  as  part  of  the  process  of 
establishing  the  average  yield.  Values 
per  acre  can  be  substantial  with  many 
of  these  crops  and  production  potential 
can  vary  greatly  from  producer  to 
producer. 

New  Yield  Options 

The  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (Farm  Act) 
amended  the  FCI  Act  and  directed  FCIC 
to  undertake  two  additional  offers  of 
insurance  based  on  yield,  as  follows: 

ASCS  Program  Yield 

This  directs  FCIC  to  permit  a  person 
to  establish  a  guarantee  based  upon  the 
■program  yield  assigned  by  ASCS  to  the 
farm  (FCIC  is  also  seeking  public 
comment  on  this  option  under  a 
separate  Federal  Register  notice). 

The  ASCS  program  yield  determines 
the  FCIC  transitional  yield  which 
normally  is  lower  than  the  ASCS  yield. 
Under  this  option,  administrative 
expense  reimbursement  and  premium 
subsidy  are  to  bfe  paid  only  on  that 
portion  of  the  producer's  premium  that 
would  be  owed  had  that  person 
accepted  the  recorded  or  appraised 
average  yield  as  determined  by  FCIC's 
procedures.  The  insured  person  is 
responsible  for  the  entire  premium 


amount  over  and  above  the  currently 
calculated  premium,  as  well  as  any 
additional  expenses  that  may  be 
incurred  by  the  insurance  entity  which 
accepts  the  policy. 

The  additional  cost  to  the  producer 
thus  is  directly  dependent  upon  the 
amount  of  premium  that  would  be  owed 
under  the  standard  procedures  used  by 
FCIC  to  establish  the  average  yield.  This 
also  directly  affects  the  financial 
performance  of  the  program.  Standard 
yields  that  are  too  high  will  reduce  the 
cost  of  the  ASCS  option  to  the  insured 
person  and  encourage  more  to  accept  it. 

Should  this  result  in  sales  that 
otherwise  would  not  have  been  made, 
costs  will  increase  further  because  more 
losses  will  occur  on  the  underlying 
coverage.  Standard  yields  that  are  too 
low  will  increase  the  cost  to  the 
individual  and  increase  dissatisfaction 
with  the  program  because  the 
incremental  cost  of  the  ASCS  option  will 
be  too  great. 

Area  Yield  Coverage 

The  second  mandate  directs  FCIC  to 
offer  a  plan  of  insurance  that  is  based 
upon  an  area  average  in  a  specific  year. 
The  area  yield  coverage  envisioned  by 
these  amendments  to  the  FCI  Act  is 
based  upon  the  average  yield  of  all 
persons  over  a  relatively  large  area. 
Purchasers  of  crop  insurance  are 
entitled  to  an  indemnity  only  if  the  area 
average  yield  in  any  year  is  below  the 
long  term  average  by  some  amount.  In 
this  case,  determination  of  the  area 
average  in  terms  of  the  number  of  years 
included  in  the  base  period,  as  well  as 
the  area  to  which  an  average  yield 
applies,  become  critical  variables  to 
assessing  program  performance  and 
acceptability  to  potential  buyers. 

Issues  to  which  FCIC  specifically 
requests  comments  are  stated  below. 
However,  the  public  is  encouraged  to 
comment  on  any  aspect  of  establishing 
recorded  or  appraised  average  yields  in 
addition  to  these  issues.  All  comments 
should  address  the:  (1)  Impact  upon 
participation  in  crop  insurance;  (2) 
acceptability  of  the  crop  insurance 
program:  (3)  impact  upon  taxpayers' 
costs;  and  (4)  impact  upon  crop 
insurance  premium  rates. 

Issues  I 

FCIC  is  seeking  your  comments  on  the 
following  issues:  identifying,  by  number, 
which  of  the  nine  issues  are  being 
addressed: 

1.  Requiring  ten  consecutive  years  in 
the  base  period  means  that  a  crop 
insurance  unit  farmed  under  any  crop 
.  rotation  practice  will  never  have  ten 
consecutive  years  of  actual  production 
records.  Whenever  the  unit  is  not 


planted  to  the  particular  crop,  a  proxy 
yield  equal  to  the  yield  on  which  the 
guarantee  was  based  for  the  previous 
year  is  inserted.  Should  the  numb*  of 
years  in  the  base  period  be  increased  to 
include  more  actual  production  reports? 
If  so,  should  the  proxy  yield  now  used 
be  inserted  for  any  years  that  the  crop  is 
not  planted?  Should  the  average  be 
calculated  from  the  total  number  of 
years  of  actual  and  proxy  yields  needed 
to  record  ten  years  of  actual 
observations  (for  example,  19  years 
under  an  every  other  year  cropping 
pattern)? 

2.  The  recorded  or  appraised  average 
yield  calculated  under  these  procedures 
is  a  simple  average,  i.e.,  it  is  the  sum  of 
the  annual  yields  divided  by  10.  This 
implies  that  each  annual  yield  that  is 
included  in  the  base  period  has  an  equal 
chance  of  occurring,  and  that  the  pattern 
of  yields  observed  in  the  base  period  is 
likely  to  occur  in  the  future.  Are  there 
alternative  methods  for  using  the 
information  that  FCIC  should  consider? 

3.  Related  to  the  above,  a  few  years  of 
abnormally  high  or  low  yields  can  cause 
the  recorded  or  appraised  average  yield 
to  deviate  substantially  from  the  yield 
that  would  be  expected  under  more 
normal  conditions.  Should  FCIC  make 
adjustments  to  yields  for  years  in  which 
the  area  averages  are  much  higher  or 
lower  than  normal? 

4.  One  result  of  the  procedures  used 
by  FCIC  is  that  the  recorded  or 
appraised  average  yield  is  likely  to 
fluctuate  from  year  to  year.  The  amount 
of  fluctuation  is  limited  to  plus  or  minus 
ten  percent  from  the  previous  year. 
Should  the  amount  of  change  continue  to 
be  capped?  Should  the  recorded  or 
appraised  average  yield  change  with 
each  minor  change  in  the  ten  year 
average,  or  should  it  remain  the  same 
from  year  to  year  if  the  amount  of 
change  is  small?  If  you  favor  the  latter, 
what  amount  of  change  would  be 
considered  small? 

5.  At  one  time,  FCIC  used  a  "trimmed 
average"  to  calculate  the  recorded  or 
appraised  average  yield  from  the  ten 
years  of  data.  A  trimmed  average, 
sometimes  called  "Olympic  scoring."  is 
calculated  by  eliminating  the  largest  and 
the  smallest  observations.  The  resultant 
average  is  based  on  the  remaining  eight 
years.  Should  FCIC  return  to  the 
trimmed  average  or  continue  using  the 
ten  year  average?  Is  there  another     j 
method  that  FCIC  should  consider? 

6.  Should  the  proxy  yields  for  years 
for  which  records  are  unavailable  be 
based  on  the  ASCS  farm  yield  for  those 
commodities  or  should  some  other  basis 
for  the  proxy  yields  be  established?  If 
the  latter,  what  should  be  the  basis  of 
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the  proxy?  Should  the  proxy  yields  for 
some  crops  be  indexed  to  the  ASCS 
farm  yield  for  a  different  crop? 

7.  The  present  program  for 
determining  the  recorded  or  appraised 
average  yield  is  mandatory  for  insured 
persons.  Those  persons  who  fail  to  file  a 
production  report  have  a  proxy  yield 
inserted  in  their  data  base.  This  proxy 
yield  is  75  percent  of  the  yield  that  was 
used  to  establish  the  insurance 
guarantee  for  the  year  that  the 
production  report  is  not  filed.  Should  the 
program  be  mandatory?  If  not,  should 
the  previous  year's  average  yield  be 
carried  forward  if  there  was  no  loss  and 
no  production  report  is  Tiled? 

8.  A  claim  for  indemnity  is  considered 
to  be  a  production  report,  and  the 
information  from  it  is  used  to  calculate 
the  yield  for  years  that  a  loss  occurred. 
How  should  the  person  with  a  loss  be 
treated  if  the  program  is  not  mandatory 
and  such  a  person  fails  to  file  a 
production  report? 

9.  Current  procedures  permit  an 
individual  to  report  the  yield  for  the 
most  recently  completed  crop  year.  This 
imposes  a  paperwork  burden  on  agents 
and  insurance  marketers  since  this 
information  must  be  processed  during  a 
short  period  of  time  at  which  other  sales 
and  servicing  activities  are  underway.  If 
the  yield  calculations  were  made  using  a 
lag  year  (i.e.,  the  yield  for  the  1992  crop 
would  be  an  average  of  1981-1990), 
servicing  activities  could  be  scheduled 
better.  This  also  might  provide 
opportunity  to  reduce  overall  costs. 
Comments  and  suggestions  regarding 
use  of  a  lag  year  are  encouraged. 

Use  of  five  years  of  records  to 
establish  the  recorded  or  appraised 
average  yield  for  a  crop  insurance  unit 
has  been  proposed  by  some  interested 
parties.  This  proposal  generally  would 
use  the  same  procedures  and  processes 
as  now  followed  by  FCIC  under  the  ten 
year  approach  described  in  Part  A. 

It  can  be  anticipated  that  a  five  year 
approach  will  more  rapidly  recognize  a 
producer's  potential  by  eliminating  the 
influence  of  inappropriate  proxy  yields 
more  rapidly.  It  also  can  be  anticipated 
that  periods  of  bumper  or  disaster  yields 
will  have  a  much  more  pronounced 
effect  upon  the  recorded  or  appraised 
average  yield  established  for  an  insured 
individual. 

Respondents  are  urged  to  identify  any 
other  issues  and  make  any  other 
suggestions  to  improve  the  procedures 
for  determining  the  recorded  or 
appraised  average  yields  that  they  deem 
relevant. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 


of  Agriculture,  Washington.  DC.  20250. 
telephone  (202)  447-3325. 

AOOflCSMS:  Written  responses  Jo  this 
notice  should  be  sent,  not  later  than 
April  1. 1991.  to  Peter  F.  Cole.  Secretary. 
Federal  Crop  Insurance  Corporation, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 

Written  comments  in  response  to  this 
notice  should  be  identified  at  the  top  of 
the  first  page  with  the  number  "A4US- 
91-1."  It  would  also  be  helpful  if  your 
response  identified,  by  number,  which  of 
the  nine  issues  are  being  addressed. 

All  written  comments  received 
pursuant  to  this  notice  will  be  available 
for  pubUc  inspection  and  copying  in 
room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

Done  in  Waihington,  DC  on  October  29, 
1991. 
Jamea  E.  Cason, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc  91-28878  Filed  11-7-91:  B;45  am] 
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Packers  and  Stockyarda 
Administration 

Amendment  to  Certification  of  Central 
Filing  System;  OK 

The  Statewide  Central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Hannah  D. 
Atkins,  Secretary  of  State,  for  farm 
products  produced  in  that  State  (52  FR 
49056.  December  29. 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
John  Kennedy,  Secretary  of  State,  for  an 
additional  farm  produced  in  that  State 
as  follows: 

Rice 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2),  Pub.  L  99-198,  99 
Stat.  1535,  7  U.S.C.  lB31(c)(2):  7  CFR 
2.18(e)(3).  2.56(a)(3),  55  FR  22795. 

Dated:  November  4, 1991. 
ViigU  M.  Rosendale, 

Administrator.  Packers  and  Stockyards 

A  dministration. 

[FR  Doc  91-27013  Filed  11-7-91:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdminiatrathMi 

[Docket  No.  91104a-124«) 

Export  Control  Restrictions:  Review  of 
Unprocessed  Tlmt>er  Exports 
Harveated  From  Public  lomda  In 
Waahington  State 

AQENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Notice  and  request  for 
comments. 

summary:  On  October  24, 1990.  the 
Secretary  of  Commerce,  pursuant  to 
section  491  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  (the  Act],  issued  an  order 
prohibiting  (for  the  period  beginning 
January  1, 1991,  and  ending  December 
31, 1991)  the  export  of  75  percent  of  the 
unprocessed  timber  originating  from 
pubHc  lands  located  in  states  with 
annual  timber  sales  volumes  greater 
than  400  million  board  feet.  Under  the 
Act,  the  Secretary  is  also  required  to 
issue  a  similar  order,  after  opportunity 
for  notice  and  a  hearing,  prohibiting 
exports  for  the  period  beginning  on 
January  1, 1992,  and  ending  on 
December  31, 1993.  The  Secretary  is 
authorized  to  increase  the  amount 
prohibited  from  export  provided  certain 
determinations  are  made.  This  notice 
solicits  comments  on  the  extension  of 
this  order  for  the  1992-93  period. 
DATES:  Comments  must  be  received  by 
November  22, 1991. 
ADDRESSES:  Written  comments  (three 
copies)  should  be  sent  to  Bernard 
Kritzer.  Senior  Policy  Advisor,  Office  of 
Industrial  Resource  Administration, 
room  H-3878,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT! 
Bernard  Kritzer,  Senior  Policy  Advisor, 
Office  of  Industrial  Resource 
Administration,  room  H-3878,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  (202)  377-4060. 
SUPPI^MENTARY  INFORMATION: 

I.  Background 

Section  491  of  the  Forest  Resources 
Conservation  and  Shortages  Relief  Act 
of  1991  (the  Act),  contains  prohibitions 
on  the  export  of  unprocessed  timber 
harvested  from  state  or  other  public 
lands  (hereinafter  public  lands)  in  the 
contiguous  states  located  west  of  the 
100th  meridian.  The  Act  requires  the 
Secretary  of  Commerce  to  issue  orders 
prohibiting  the  export  of  all  unprocessed 
timber  originating  from  public  lands  in 
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states  with  annual  timber  sales  volumes 
of  400  million  board  feet  (MMBF)  or  less; 
and  to  restrict  the  export  of  75  percent 
of  the  annual  sales  volume  of 
unprocessed  timber  from  public  lands  in 
any  states  with  annual  timber  sales 
volumes  exceeding  400  MMBF.  The 
State  of  Washington  is  the  only  state 
that  qualifies  under  the  75  percent 
standard. 

On  October  24, 1991,  the  Secretary 
issued  an  order  imposing  the 
Washington  State  timber  export 
prohibitions  for  calendar  year  1991.  as 
required  by  the  Act.  Section  491(b)(1)(B) 
of  the  Act  requires  that  the  Secretary  of 
Commerce,  after  notice  and  an 
opportunity  for  a  hearing,  also  issue  an 
order  prohibiting  the  export  of  at  least 
75  percent  of  Washington  State's  annual 
sale  volume  for  the  two-year  period 
beginning  on  January  1, 1992,  and  ending 
on  December  31. 1993. 

Section  491(c)  permits  the  Secretary  of 
Commerce  to  increase  the  amount  of 
unprocessed  Washington  State  timber 
prohibited  from  export  above  the  75 
percent  minimum  amount  required  by 
the  Act,  based  on  a  determination  that: 
(1)  The  purposes  of  this  Act  have  not 
been  adequately  met;  and  (2)  such  an 
increase  would  further  the  purposes  of 

the  Act.    ; 

J.  ' 

II.  Scope/Definitions/Species  Coverage 

A.  Scope 

The  Department  invites  written 
comments  from  interested  parties 
concerning  the  timber  export  limitation 
order  required  for  Washington  State  by 
the  Act.  In  addition,  comments  that  may 
assist  the  Secretary  in  making  the 
determinations  whether  to  increase  the 
quantity  of  unprocessed  timber  subject 
to  the  prohibition  are  welcome. 
Specifically,  we  solicit  information 
concerning  the  following: 

(1)  Actions  or  decisions  taken,  for  the 
purpose  of  conserving  or  protecting 
exhaustible  natural  resources  in  the 
United  States,  which  have  affected  the 
use  or  availability  of  forest  products; 

(2)  Whether  the  volume  of  timber  from 
public  lands  that  is  under  contract  has 
increased  or  decreased  by  an  amount 
greater  than  20  percent  within  the 
previous  12  months; 

(3)  The  probable  effects  of 
unprocessed  timber  exports  on  the 
ability  of  timber  mills  to  acquire 
unprocessed  timber; 

(4)  Whether  the  purposes  of  the  Act 
are  being  adequately  met;  and 


(5)  Whether  hearings  on  this  matter 
should  be  held. 

B.  Definitions 

For  the  purposes  of  this  notice,  the 
Department  is  using  the  following 
definitions: 

(1)  "Unprocessed  timber"  means  trees 
or  portions  of  trees  or  other  roundwood 
not  processed  to  standards  and 
specifications  suitable  for  end-product 
use.  The  term  "unprocessed  timber" 
does  not  include  timber  processed  into 
any  one  of  the  following: 

(a)  Lumber  or  construction  timbers, 
meeting  current  American  Lumber 
Standard  Grades,  sawn  on  4  sides  not 
intended  for  remanufacture; 

(b)  Lumber,  construction  timbers,  or 
cants  for  remanufacture,  meeting  current 
American  Lumber  Standard  Grades, 
sawn  on  four  sides,  not  to  exceed  twelve 
inches  in  thickness; 

(c)  Lumber,  construction  timbers,  or 
cants  for  remanufacture  that  do  not 
meet  the  grades  referred  to  in  paragraph 
(b)  above,  and  are  sawn  on  four  sides, 
with  wane  less  than  one-quarter  of  any 
face,  not  exceeding  eight  and  three- 
quarters  inches  in  thickness; 

(d)  Chips,  pulp,  or  pulp  products; 

(e)  Veneer  or  plywood; 

(f)  Poles,  posts,  or  piling  cut  or  treated 
with  preservatives  for  use  as  such; 

(g)  Shakes  or  shingles; 

(h)  Aspen  or  other  pulpwood  bolts, 
not  exceeding  100  inches  in  length, 
exported  for  processing  into  pulp; 

(i)  Pulp  logs  or  cull  logs  processed  at 
domestic  pulpmills,  domestic  chip 
plants,  or  other  domestic  operations  for 
the  purpose  of  conversion  of  the  logs 
into  chips. 

(2)  The  term  "public  lands"  means 
lands  located  west  of  the  100th  meridian 
in  the  contiguous  48  states,  that  are  held 
or  owned  by  a  State  or  political 
subdivision  thereof,  or  any  other  public 
agency.  Such  term  does  not  include  any 
lands  the  title  to  which  is: 

(a)  Held  by  the  United  States; 

(b)  Held  in  trust  by  the  United  States 
for  the  benefit  of  any  Indian  tribe  or 
individual;  or 

(c)  Held  by  any  Indian  tribe  or 
individual  subject  to  a  restriction  by  the 
United  States  against  alienation. 

C.  Species  Coverage 

This  notice  only  pertains  to 
unprocessed  timber  harvested  from 
public  lands  in  Washington  State.  The 
subject  timber  is  described  in  Schedule 
B  (Statistical  Classification  of  Domestic 
and  Foreign  Commodities  Exported  from 
the  United  States)  as  wood  in  the  rough 
whether  or  not  stripped  of  bark  or 


sapwood,  or  roughly  squared,  which 
includes: 

4403.20.0025/2-^onderosa  Pine  (Pinus 
ponderosa); 

4403.20.0030/5— Pine  Other. 

4403.20.0035/0— Spruce  (Picea  spp.); 

4403.20.0040/3-^ouglas-fir 
(Psuedotsuga  menziesii); 

4403.20.0050/O-Westem  Hemlock 
(Tsuga  metero-phylla); 

4403.20.0060/&— Logs  &  Timber  Other 
and 

4403.99.0050/6— Western  Red  Alder 
(Alnus  rubra). 

This  notice  does  not  pertain  to 
unprocessed  western  red  cedar  timber 
harvested  from  Washington  State  public 
lands.  (Under  the  Export  Administration 
Regulations  the  Department  maintains 
other  quantitative  restrictions  on  the 
export  of  unprocessed  western  red 
cedar  logs  harvested  from  Federal  and 
state  lands). 

III.  Procedure 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
statutorily-mandated  limitation  on  the 
export  of  unprocessed  timber,  which 
would  be  continued  or  possibly  be 
increased  following  consideration  of  the 
public  comments  on  this  notice,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  because  the  range  of  possible 
limitations  amounts  to  a  small 
expansion  of  a  preexisting  export 
prohibition,  and  would  involve  only  a 
small  number  of  exporters. 

This  notice  is  intended  to  provide  all 
interested  parties,  especially  those  in 
the  forest  products  industry,  consumer 
groups,  environmental  groups,  the 
maritime  industry,  and  all  other 
industries,  groups,  or  individuals  likely 
to  be  affected  by  continued  export 
restrictions  on  unprocessed  timber 
harvested  from  public  lands  in  the  State 
of  Washington,  with  an  opportunity  to 
submit  written  comments. 

In  addition,  the  Department  is 
interested  in  receiving  comments 
regarding  whether  a  public  hearing 
should  be  held  and  how  such  hearing 
would  contribute  to  this  review. 

The  following  procedures  will  apply 
for  any  comments  submitted  pursuant  to 
this  notice: 

(1)  Interested  parties  are  invited  to 
submit  written  comments  (3  copies), 
opinions,  data,  information  or  advice 
with  respect  to  the  investigation  to  the 
address  stated  above.  Interested  parties 
shall  have  a  period  of  14  days  beginning 
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on  the  date  of  publication  of  this  notice 
in  which  to  submit  to  the  Secretary 
written  data,  views,  or  arguments. 

(2)  All  comments  received  before  the 
close  of  the  comment  period  will  be 
considered  by  the  Department  in 
completing  the  review.  While  comments 
received  after  the  end  of  the  conmient 
period  will  be  considered  if  possible, 
their  consideration  cannot  be  assured. 
All  public  comments,  whenever 
received,  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying. 
(Communications  from  agencies  of  the 
United  States  Government  or  foreign 
goverrmients  will  not  be  made  available 
for  public  inspection). 

(3)  If  oral  comments  are  received 
during  a  meeting  or  telephone 
conversation,  a  written  summary  will  be 
prepared  by  the  person  receiving  the 
oral  comments.  That  written  summary 
will  also  be  a  matter  of  public  record 
end  will  be  available  for  public  review 
and  copying. 

(4]  Anyone  submitting  business 
confidential  information  should  clearly 
identify  the  business  confidential 
portion  of  the  submission  and  also 
provide  a  nonconfidential  submission 
that  can  be  placed  in  the  file.  If  this 
procedure  is  not  followed,  the  comments 
and  materials  that  appear  to  be  business 
confidential  will  be  returned  to  the 
submitter  and  will  not  be  considered  in 
completing  this  investigation. 

(5)  The  comments  received  in 
response  to  this  notice  will  be 
maintained  in  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  room  H-4505, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  The 
records  in  this  facility,  including  written 
public  comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  the 
regulations  published  in  part  4  of  title  15 
of  the  Code  of  Federal  Regulations. 
Information  pertaining  to  the  inspection 
and  copying  of  records  may  be  obtained 
from  Ms.  Margaret  Comejo.  Freedom  of 
Information  Officer,  Bureau  of  Export 
Administration,  at  the  above  address  or 
by  calling  (202)  377-2593. 

Dated:  Novemt)er  1, 1991. 
Michael  P.  Gal\-iii. 
Assistant  Secretary  for  Export 
Administration. 

tFR  Doc.  91-27029  Filed  11-7-91;  8:45  am] 
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Economic*  and  Statistics 
Administration 

Advisory  Committee  of  the  Task  Force 
for  Designing  ttie  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009 

aqency:  Economics  and  Statistics 

Administration.  Department  of 

Commerce. 

action:  Notice  of  Public  Meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463  as  amended  by  Public  Law  94- 
409)  we  are  giving  notice  of  a  meeting  of 
the  Advisory  Committee  of  the  Task 
Force  for  Designing  the  Year  2000 
Census  and  Census-Related  Activities 
for  2000-2009.  The  meeting  will  convene 
on  Monday.  December  9. 1991.  at  the 
Washington  Court  Hotel.  525  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20001. 

The  Advisory  Committee  is  composed 
of  a  Chairperson,  twenty-five  member 
organizations,  and  eight  ex  officio 
members,  all  appointed  by  the  Secretary 
of  Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  the  census  and 
user  needs  for  information  provided  by 
the  census,  and  provide  a  perspective 
from  the  standpoint  of  the  outside  user 
community  on  how  proposed  designs  for 
the  year  2000  Census  realize  those  goals 
and  satisfy  those  needs.  The  Advisory 
Committee  shall  consider  all  aspects  of 
the  conduct  of  the  census  of  population 
and  housing  for  the  year  2000,  and  shall 
make  recommendations  for  improving 
that  census. 

DATES:  The  meeting  will  begin  at  9:30 
a.m.  and  adjourn  at  4:30  p.m.  on 
Monday,  December  9, 1991. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Washington  Court  Hotel,  525  New 
Jersey  Avenue.  NW.,  Washington,  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Thomas  P.  DeCair,  Office  of 
the  Under  Secretary,  Economics  and 
Statistics  Administration,  Department  of 
Commerce,  room  4838,  Herbert  C. 
Hoover  Building.  Washington.  DC  20230. 
Telephone:  (202)  377-3709. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  include  the 
Department  of  Commerce  charge  to  the 
Advisory  Committee,  statements  from 
Advisory  Committee  members 
concerning  the  Advisory  Committee's 
task,  and  other  items  that  the  Chair  and 
Advisory  Committee  members  deem 
appropriate  for  this  initial  meeting. 


The  meeting  is  open  to  the  public.  A 
brief  period  will  be  set  aside  for  public 
comment  and  questions.  However, 
persons  with  extensive  questions  or 
statements  for  the  record  must  submit 
them  in  writing  to  the  Commerce 
Department  official  named  below  at 
least  three  working  days  prior  to  the 
meeting. 

Dated:  November  4, 1991. 
Mark  W.  Plant. 
Deputy  Undersecretary. 
|FR  Doc.  91-27033  Filed  11-7-91;  8:46  am) 
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Foreign-Trade  Zones  Board 
(Docket  No.  6S-91] 

Proposed  Foreign-Trade  Zone — 
Yakima.  Washington  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Yakima  Air  Terminal 
Board,  a  public  agency  of  the  City  of 
Yakima  and  the  County  of  Yakima, 
requesting  authority  to  establish  a 
general-purpose  foreign-trade  zone  in 
Yakima.  Washington.  The  Yakima  Air 
Terminal  has  been  designated  a 
"Customs  user  fee  port  facility"  by  the 
U.S.  Customs  Service.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-«lu). 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
October  28, 1991.  The  applicant  is 
authorized  to  make  the  proposal  under 
the  Revised  Code  of  Washgington, 
section  24.46.020. 

The  application  requests  zone  status 
for  the  Yakima  Air  Terminal  complex 
(810  acres),  located  at  2300  West 
Washington  Avenue  in  Yakima.  The 
facility  is  owned  by  the  City  of  Yakima 
and  the  Yakima  County  Commission, 
and  operated  by  the  Yakima  Air 
Terminal  Board,  which  will  also  operate 
the  zone  project. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Yakima 
area.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/distribution  of  such  items 
as  agricultural  products,  plastics,  foam 
products,  electronic  equipment  and 
wood  products.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
apphcation  and  report  to  the  Board.  The 
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committee  consists  of  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  Daniel  C. 
Holland.  District  Director.  U.S.  Customs 
Service.  Pacific  Region,  909  First 
Avenue,  room  2039,  Seattle,  Washington 
98174;  and  Colonel  Milton  Hunter, 
District  Engineer.  U.S.  Army  Engineer 
District,  Seattle,  P.O.  Box  3755.  Seattle. 
Washington  98124-2255. 

As  part  of  its  investigation  the 
examiners  committee  will  hold  a  public 
hearing  on  December  5. 1991.  at  8:30 
a.m.,  Yakima  Air  Terminal,  Conference 
Room.  2300  West  Washington  Avenue, 
Yakima.  Washington  98903. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  November  29, 
1991.  Instead  of  an  oral  presentation 
written  statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary  at  any  time  from 
the  date  of  this  notice  through  January  6, 
1992. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Kittitas- Yakima  Economic  Development, 

District  Office.  32  North  Front  Street. 

Yakima.  Washington  98902. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zone.  Board.  U.S. 

Department  of  Commerce,  room  3716, 

14th  and  Pennsylvania  Avenue,  N.W.. 

Washington.  DC  20230. 

Dated:  Noveml>er  4. 1991. 
John ).  Da  Poole.  Jr., 
Executive  Secretary. 
(FR  Doc  91-27030  Filed  11-7-91;  8:4S  am] 
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International  Trade  Administration 

IA-122-601] 

Final  Results  of  Antidumping  Duty 
Admlnistrattve  Review  of  Brass  Sheet 
and  Strip  From  Canada  and 
Revocation,  in  Part,  of  the 
Antidumping  Duty  Ord^ 

aqency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATES:  November  8. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  Warga,  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 


Washington,  DC  20230:  telephone  (202) 
377-6922. 

Final  Results 
Background 

Since  the  publication  of  the 
preliminary  results  of  this 
administrative  review  (56  FR  29938,  July 
1. 1991),  the  following  events  have 
occurred. 

On  August  13, 1991,  we  published  a 
notice  announcing  our  intent  to  revoke 
in  part  the  antidumping  duty  order  with 
respect  to  Ratcliffs/Sevem  Limited 
(Ratcliffs).  the  sole  respondent  in  this 
review  (56  FR  38406). 

We  received  case  briefs  from  Ratcliffs 
and  petitioners  (American  Brass: 
Hussey  Copper.  Ltd;  The  Miller 
Company;  Olin  Corporation;  Revere 
Copper  Products,  Inc.;  International 
Association  of  Machinists  and 
Aerospace  Workers;  International 
Union.  Allied  Industrial  Workers  of 
America  (AFL-CIO);  Mechanics 
Educational  Society  of  America  (Local 
56);  and  United  Steelworkers  of  America 
(AFL-CIO/CLC))  on  July  26, 1991. 
Petitioners  and  respondent  filed  rebuttal 
briefs  on  August  1, 1991.  In  addition, 
petitioners  also  filed  an  authorized 
supplemental  brief  on  July  3a  1991.  and 
respondent  filed  an  authorized  rebuttal 
to  that  brief  on  August  5, 1991.  On 
August  15. 1991.  petitioners  filed 
comments  on  the  Department's  intent  to 
revoke;  respondent  commented  on 
August  23, 1991. 

The  Department  has  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  ActJ. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  brass  sheet  and  strip,  other 
than  leaded  brass  and  tin  brass  sheet 
and  strip,  from  Canada.  The  chemical 
composition  of  the  products  covered  is 
currently  defmed  in  the  Copper 
Development  Association  (C.D.A.)  200 
series  or  the  Unified  Numbering  System 
(U.N.S.)  C2000  series.  Products  whose 
chemical  compositions  are  defined  by 
other  C.D.A.  or  U.N.S.  series  are  not 
covered  by  this  order. 

The  physical  dimensions  of  the 
products  covered  by  this  review  are 
brass  sheet  and  strip  of  solid  rectangular 
cross  section  over  0.006  inches  (0.15 
millimeters)  through  0.188  inches  (4.8 
millimeters)  in  finished  thicknesses  or 
gauge,  regardless  of  width.  Coiled, 
wound  on  reels  (traverse  wound)  and 
cut-to-length  products  are  included. 

During  the  review  period,  such 
merchandise  was  classifiable  under 
subheadings  7409.21.00  and  7409.29.00  of 


the  Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  (fispositive. 

Period  of  Review 

This  review  covers  the  exports  of  one 
company.  Ratcliffs,  during  the  period 
January  1.  through  December  31. 1989. 

United  States  Price 

We  based  United  States  price  (USP) 
on  purchase  price,  as  defined  in  section 
772  of  the  Act,  because  Ratcliffs  sold  the 
subject  merchandise  to  unrelated 
purchasers  before  its  importation  into 
the  United  States  and  because 
exporter's  sales  price  methodology  was 
not  indicated  by  other  circumstances. 
Purchase  price  was  based  on  the  C&F, 
packed  price  to  unrelated  customers  in 
the  United  States.  We  made  no 
adjustment  for  uncollected  value  added 
tax  (VAT)  because  VAT  normally  would 
not  have  been  collected  on  sales  of 
intermediate  merchandise  in  the  home 
market  sales.  Specific  adjustments  to 
the  amounts  reported  are  fully  discussed 
in  the  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  of  Brass  Sheet  and  Strip  from 
Canada  (56  FR  29938,  July  1, 1991) 
(Preliminary  Results). 

Foreign  Market  Value 

As  a  result  of  petitioners'  allegation  of 
sales  below  cost,  we  gathered  and 
analyzed  data  on  Ratcliffs'  production 
costs  for  this  review. 

Ratcliffs  reported  its  cost  of 
production  (COP)  data  based  on 
materials,  labor,  overhead,  and  selling, 
general,  and  administrative  costs 
incurred  during  the  period  of  review 
(POR).  which  coincides  with  Ratcliffs' 
fiscal  reporting  year.  We  relied  on  the 
submitted  data  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

(1)  We  adjusted  the  submitted  costs  to 
exclude  metals  holding  gains  calculated 
by  Ratcliffs; 

(2)  We  calculated  interest  expenses 
based  on  the  actual  interest  expenses 
reported  in  the  consolidated  financial 
statements; 

(3)  We  increased  general  and 
administrative  costs  to  account  for 
certain  legal  fees  and  a  management  fee 
paid  to  the  parent  company  which 
Ratcliffs  had  not  included  in  its 
calculations;  and 

(4)  We  did  not  allow  Ratcliffs  to  use 
foreign  exchange  gains  and  excess 
interest  income  as  an  offset  to  general 
and  administrative  costs. 
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After  disregarding  those  sales  that 
were  made  below  COP,  we  found  that  a 
sufficient  percentage  of  Ratclifl's'  FOR 
sales  of  the  subject  merchandise 
remained  to  serve  as  the  basis  for  FKfV. 
We  did  not  add  an  amount  to  FMV  for 
VAT  because  VAT  normally  would  not 
have  been  collected  on  sales  of 
intermediate  merchandise  in  the  home 
market  sales. 

See  the  Preliminary  Results  for  the 
calculation  of  COP  and  an  explanation 
of  the  deductions  from  home  market 
price  and  circumstance  of  sale  (COS) 
adjustments. 

Interested  Party  Comments 

Comment  1 

In  the  preliminary  results,  the 
Department  calculated  the  difference  in 
similar  merchandise  as  the  difference 
between  the  average  POR  metal  prices. 
Petitioners  contend  that  (1)  month- 
specific  differences  in  metal  costs 
should  have  been  used;  (2)  "other 
fabrication  costs  such  as  direct  labor 
and  variable  factory  overhead  costs" 
should  also  have  been  accotinted  for 
(and,  because  respondent  did  not 
provide  information  on  differences  in 
fabrication  costs,  the  Department  should 
base  such  an  adjustment  on  BIA);  and 
(3)  upward  adjustments  should  have 
been  made  for  "arsenic  inhibited"  brass 
sold  in  the  United  States.  Respondent 
contends  that  month-specific  differences 
in  metal  costs  should  have  been  used. 

DOD  Position 

We  agree  that  using  month-specific 
differences  in  metal  costs  to  calculate 
di^erences  in  merchandise  is 
appropriate,  and  have  done  so  for 
purposes  of  these  final  results.  The 
monthly  costs  were  those  in  effect 
during  the  month  in  which  the  U.S.  sale 
took  place.  With  respect  to  other 
fabrication  costs,  we  verified  that  no 
quantifiable  di^erences  exist.  With 
respect  to  "arsenic-inhibited"  brass 
strip,  we  found  this  difference  to  be 
insignificant  within  the  meaning  of  19 
CFR  353.59(a)  and  thus  made  no 
adjustment. 

Comment  2 

Respondent  contends  that  the 
Department  should  make  a  COS 
adjustment  to  account  for  changes  in 
prices  of  component  metals  when 
comparing  U.S.  and  home  market  sales 
of  brass  strip  that  took  place  in  different 
months. 

Petitioners  contend  that,  because  the 
differences  in  price  are  not  due  to 
differences  in  selling  expenses,  no  COS 
adjustment  is  warranted. 


DOC  Position 

We  agree  with  petitioners.  COS 
adjustments  are  normally  limited  to 
differences  In  selling  expenses  related  to 
the  sales  being  compared.  The 
differences  in  prices  of  component 
metals  are  differences  in  manufacturing 
costs  and  nothing  on  the  record  of  this 
review  indicates  that  the  Department's 
comparisons  were  distorted  by  the 
monthly  metal  price  fluctuations. 
Therefore,  we  did  not  make  the  COS 
adjustment 

Comment  3 

Respondent  contends  that  the 
Department  was  incorrect  in  excluding 
all  sales  of  products  from  home  market 
sales  when  more  than  90  percent  of 
sales  of  that  product — as  opposed  to 
more  than  90  percent  of  all  products — 
were  at  prices  below  cost. 

Petitioners  contend  that  the 
Department's  product-specific 
application  of  the  "90/10"  rule  is  correct 
and  in  accordance  with  past 
Departmental  practice. 

DOC  Position 

We  agree  with  petitioners.  We  applied 
the  90/10  test  on  a  two-step  basis.  First 
we  tested  the  home  market  sales  by 
applying  the  test  on  a  such  or  similar 
basis.  We  find  it  useful  to  evaluate  sales 
below  cost  preliminarily  on  a  such  or 
similar  basis  because  this  approach 
facilitates  a  prompt  simple  decision  by 
the  Department  on  whether  to  ignore 
home  market  sales  below  cost  (if  less 
than  10  percent  of  the  such  or  similar 
category  is  sold  below  cost)  or  to 
proceed  directly  to  constructed  value  (if 
more  than  90  percent  of  the  such  or 
similar  category  is  sold  below  cost). 
Thus,  by  applying  the  test  on  a  such  or 
similar  category  basis,  we  may  avoid 
having  to  apply  the  test  on  a  model-by- 
model  basis  if  sales  below  cost  fall 
either  below  10  percent  or  above  90 
percent.  Once  we  make  our  preliminary 
evaluation  of  below  cost  sales,  we  then 
apply  the  90/10  test  on  a  model-specific 
basis.  We  find  that  it  is  preferable  to 
perform  the  cost  test  on  a  model-specific 
basis  because  we  make  model-specific 
comparisons  in  our  price-to-price 
analysis. 

Comment  4 

Both  petitioners  and  respondent 
contend  that  the  sales  to  certain  low- 
volume  customers  should  be  included  in 
the  pool  of  home  market  sales  for 
purposes  of  the  COP  analysis. 

Respondent  also  contends  that  sales 
to  these  customers  were  properly 
excluded  from  price  comparisons 
because  the  individual  orders  were  very 


small  and  only  taken  from  certain 
customers. 

Petitioners  contend  that  sales  to  these 
customers  should  also  be  compared  to 
U.S.  sales  because  those  sales  are  not  at 
a  different  level  of  trade  than  sales  to 
the  other  categories  of  customers. 
Petitioners  argue  that  ignoring  sales  to 
these  low-volume  customers  for  price 
comparison  purposes  was  improper 
because  (1)  there  is  no  statutory  or 
regulatory  basis  for  doing  so;  and  (2) 
exclusion  of  these  sales  further  dilutes  a 
home  market  sales  pool  from  which 
below  cost  sales  have  been  extracted. 

DOC  Position 

We  agree  with  respondent  and 
petitioners  that  sales  to  these  low- 
volume  customers  should  be  included  In 
our  analysis  of  whether  home  market 
sales  are  at  prices  below  COP.  We  also 
agree  with  respondents  that  sales  to 
these  customers  should  be  excluded 
from  price  comparisons. 

We  verified  that,  as  respondent 
reported  in  this  and  previous  reviews, 
the  sales  in  question  were  to  low- 
volume  customers.  These  customers 
were  assigned  to  a  particular  price  list 
on  the  basis  of  anticipated  annual 
purchases.  They  have  generally 
purchased  in  very  small  annual 
quantities  in  comparison  to  U.S. 
customers.  Because  these  quantities  are 
generally  smaller  than  the  quantities 
shipped  to  the  United  States,  we  have 
not  included  these  sales  in  accordance 
with  19  CFR  353-55(a]. 

Comment  5 

Respondent  contends  that  pursuant  to 
19  CFR  353.25(c)(iv).  the  Department 
should  have  published  a  preliminary 
intention  to  revoke  the  antidumping 
duty  order  with  respect  to  Ratcliffs  with 
the  preliminary  results  because  this 
administrative  review  is  the  third 
consecutive  review  in  which  the 
company's  margins  were  zero  or  de 
minimis. 

Petitioners  argue  that,  because 
Ratcliffs'  ownership  changed  during  the 
period  of.review,  the  Department  should 
make  "a  full  inquiry  into"  the  issue  of 
whether  Ratcliffs/Sevem  is  the 
successor  to  Ratcliffs  (Canada)  before 
determining  that  Ratcliffs/Sevem  merits 
revocation  based  on  three  consecutive 
review  periods  with  zero  or  de  minimis 
margins. 

DOC  Position  j 

We  agree  with  respondent.  In 
administrative  reviews  in  which 
revocation  is  a  consideration,  the 
Department  is  concerned  with  the 
consequences  of  a  change  in  ownership 
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in  the  proper  administration  of  the 
antidumping  laws.  [See  NIEL  v.  United 
States.  739  F.  Supp.  1567, 1574  (CIT 
1990).)  We  examine  the  change  in 
ownership  to  ensure  that  it  is  not  simply 
an  attempt  to  avoid  a  higher  deposit  rate 
or  otherwise  circumvent  the 
antidumping  law. 

The  record  in  this  case  indicates  that 
the  entire  business  complex  of  Ratcliffs 
was  acquired  by  Severn  PLC  and  its 
business  activities  are  continuing  under 
the  new  ownership  (e.g.,  the  location  of 
the  physical  plant  has  not  changed  and 
its  customers  during  the  POR  had  been 
customers  before  the  ownership 
change).  Ratcliffs'  new  owner  is  not  a 
manufacturer  of  the  subject 
merchandise  and  had  no  other  business 
holdings.  In  addition,  we  found  de 
mi'nimis  margins  both  before  and  after 
the  change  in  ownership.  Finally, 
petitioners  did  not  provide  any 
information  from  which  we  could  infer 
that  Ratcliffs/Sevem  is  not  the 
successor  to  Ratcliffs  (Canada)  for 
antidumping  purposes. 

Under  these  circumstances,  the 
Department  considers  Ratcliffs/Sevem 
to  be  a  successor  to  Ratcliffs  (Canada) 
for  antidumping  purposes  and,  therefore, 
eligible  for  a  revocation  of  the 
antidumping  order  on  the  basis  of  three 
years  with  no  sales  at  less  than  fair 
value.  Accordingly,  for  these  final 
results,  we  are  armouncing  the 
revocation  in  part  of  this  order  (see 
"Determination  to  Revoke  in  Part" 
section  of  this  notice). 

Comment  6 

Respondent  claim  that  interest 
expenses  of  Severn  PLC  should  not  be 
added  to  Ratcliffs'  COP,  because 
Ratcliffs  received  no  debt,  equity  or 
other  financial  assistance  from  Severn 
at  any  time  before  or  after  the 
acquisition. 

Petitioners  claim  that  the  Department 
correctly  calculated  interest  expenses 
based  on  actual  expenses  set  forth  in 
the  consolidated  financial  statements. 

DOC  Position 

We  agree  with  petitioners.  Following 
Department  practice,  we  calculated 
interest  expenses  using  the  financial 
statements  of  the  consolidated  entity, 
Severn  PLC.  The  interest  expenses  were 
incurred  within  the  consolidated  entity 
and  its  capital  structure  is  fungible  in 
nature.  We  consider  these  expenses  to 
be  costs  incurred  for  the  operations  of 
the  consolidated  entity,  and  we 
calculated  these  costs  accordingly. 

Comment  7 

Petitioners  claim  that  the  reported 
fabrication  costs  were  not  calculated 


based  on  "expected  card  weight" 
(expected  production  output  in  pounds) 
but  rather  based  on  pounds  of  brass 
strip  shipped,  and  should  therefore  not 
be  adjusted  downward  to  account  for 
production  "yield"  (the  difference 
between  expected  and  actual  production 
output). 

Respondent  claims  that  it  used  a  two- 
part  process  for  calculating  its 
production  costs  which  accounted  for 
some  costs  on  the  basis  of  card  weight 
(adjusted  for  yield),  and  for  other  costs 
on  the  basis  of  actual  production 
quantities.  Respondent  further  asserts 
that  there  was  no  further  adjustment 
when  actual  production  figures  were 
used.  ^^ 

DOC  Position 

We  agree  with  petitioners  in  part. 
Ratcliffs  used  bases  for  process  center 
per-pound  cost  calculations.  We  verified 
that  the  per-pound  costs  had  all  been 
adjusted  for  production  yield.  We 
permitted  the  adjustment  for  production 
yield  only  when  the  per-pound  cost  had 
actually  been  based  on  "expected  card 
weight"  For  those  processes  whose  per 
pound  production  calculation  was  based 
on  actual  production  quantities  or  sales 
volume,  we  did  not  allow  the  adjustment 
for  yield. 

Comment  8 

Petitioners  claim  that  the  production 
yield  figures  should  not  be  relied  on 
because  they  are  inconsistent  with  sales 
volume  reported,  and  that  changes  in 
inventories  do  not  account  for  this 
inconsistency. 

Respondents  claims  that  there  is  no 
inconsistency  between  the  production 
figures  used  in  the  yield  calculations 
and  reported  sales  quantities. 

DOC  Position 

We  disagree  with  petitioners.  The 
yield  calculations  were  derived  based 
on  production  quantities  rather  than 
sales  quantities.  Petitioners'  contention 
that  changes  in  inventory  levels  do  not 
account  for  the  differences  between 
production  volumes  and  sales  volumes 
is  not  supported  by  evidence  in  the 
record.  The  Department  verified 
beginning  and  ending  inventory 
quantities  and  values  for  both  work-in- 
process  and  finished  goods  inventories, 
and  determined  that  the  excess  of 
production  volume  over  sales  volume  is 
reflected  in  an  increase  in  inventory 
levels  from  the  beginning  of  1989  to  the 
end  of  1989. 

Comment  9 

Petitioners  claim  that  because  the 
production  volume  and  expected  card 
weights  are  inconsistent,  the 


Department  should  not  rely  on  either 
quantity  in  calculation  of  per-pound 
production  costs.  Petitioners  state  that 
Ratcliffs  did  not  use  the  reported 
"expected  card  weight"  quantity  to 
calculate  its  unadjusted  per-pound  cost 
for  all  processes. 

Respondent  claims  that  it  did  not  use 
a  quantity  other  than  the  expected  card 
weight  quantity  to  calculate  its  reported 
production  costs  at  all  production 
stages. 

DOC  Position 

We  agree  with  respondent  in  part  We 
verified  the  methodology  used  in  the 
submission  and  tested  the  calculation  of 
the  per-pound  costs.  Calculations  were 
made,  predominantly,  on  the  basis  of 
anticipated  production  output  (expected 
card  weight).  When  card  weight  was  not 
available,  respondent  used  actual 
production  or  sales  quantities.  We  did 
not  allow  adjustments  for  yield  when 
actual  production  or  sales  quantities 
were  used.  This  yield  adjustment  is  only 
appropriate  for  per-pound  costs 
calculated  on  the  basis  of  card  weight 

Comment  10 

Petitioners  claim  that  it  appears  that 
Ratcliffs  does  not  maintain  recipe  sheets 
for  the  billet  furnace  and  hot  mill  stages 
of  production.  Petitioners  further  assert 
that  since  the  methodology  for 
calculating  costs  for  these  processes  is 
inconsistent  with  the  methodology  used 
for  the  casting  and  receiving  stages, 
these  costs  should  be  allocated  based  on 
1989  reported  sales  volume. 

Respondent  claims  thai  its  two-part 
allocation  methodology  is  valid  because 
the  minor  differences  in  production 
quantities  at  the  casting  and  receiving 
stages  and  production  quantities  at  the 
billet  furnace  and  hot-mill  stages  occur 
whenever  there  is  a  change  in  work-in- 
process  inventories.  Respondent  further 
claims  that  these  difl'erences  are  minor 
and  would  not  have  a  material  impact 
on  the  Department's  analysis. 

DOC  Position 

We  disagree  with  petitioners.  We 
verified  the  methodology  employed  by 
Ratcli^s.  In  our  analysis  of  yield  we 
examined  the  production  records 
maintained  at  Ratcliffs'  Toronto  plant. 
These  production  records  were  the 
source  for  the  company's  yield 
calculation,  and  for  the  production 
volume  of  the  billet  furnace  and  hot  mill 
production  stages.  The  costs 
accumulated  at  the  casting  and 
receiving  stages  and  the  inspection  stage 
were  allocated  on  the  basis  of  quantities 
shipped.  We  allowed  the  adjustment  for 
production  yield  for  these  processes 
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where  the  yield  calculations  were  based 
on  card  weight.  Other  per-pound  costs 
based  on  production  or  sales  volume 
were  not  adjusted  by  the  production 
yield  factors  because  the  yield  was 
related  only  to  card  weight. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margins  exist  for  the  period 
January  1  through  December  31, 1989: 


Manuiacturar/axportor 

Margki 
(percent) 

BatcMfs 

0.46 
0.00 

In  accordance  with  19  CFR  353.6,  the 
Department  normally  considers  margins 
of  less  than  0.5  percent  to  be  de  minimis. 

On  the  basis  of  Ratcliffs'  having  sold 
merchandise  covered  by  the 
antidumping  duty  order  at  not  less  than 
foreign  market  value  for  a  period  of  at 
least  three  consecutive  years  and 
because  there  is  no  information 
indicating  that  Ratcliffs  is  likely  to  sell 
the  merchandise  at  less  than  fair  value 
in  the  future,  the  requirements  of  19  CFR 
353.25  have  been  met  for  revocation  of 
the  order  with  respect  to  Ratcliffs. 

The  Department  will  now  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  and  liquidate  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  listed  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  by  section 
751(c)  of  the  Act  and  19  CFR  353.25,  the 
antidumping  duty  order  with  respect  to 
Ratcliffs  has  been  revoked.  No  cash 
deposit  will  be  required  for  Ratcliffs. 
The  cash  deposit  rate  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  previous  reviews  or  the  final 
determination  in  the  original 
investigation  will  continue  to  be  the  rate 
published  in  the  most  recent  final  results 
or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specified  rate.  If  the  exporter 
is  not  a  firm  covered  in  this  or  prior 
reviews,  but  the  manufacturer  is,  the 
cash  deposit  rate  shall  be  the  rate  for 
the  manufacturer  established  in  the  final 
results  of  this  review  or  the  most  recent 
review  or,  if  not  covered  in  this  review 
or  an  earlier  review,  the  rate  from  the 
original  investigation.  A  cash  deposit  for 
any  future  entries  from  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 


reviews  and  who  are  unrelated  to  any 
reviewed  firm  will  not  be  required. 

This  administrative  review, 
revocation  in  part,  and  notice  are  in 
accordance  with  section  751  of  the  Act 
(19  U.S.C.  1675)  and  19  CFR  353.22  and 
353.25. 

Dated:  October  30, 1991. 
Marjorie  A.  Choriina, 

Acting  Assistant  Secretary  for  Import 

A  dministration. 

[FR  Doc.  91-27031  Filed  11-7-91:  8:45  am) 
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Scop«  Rulings 

AQENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  scope  rulings. 

summary:  The  International  Trade 
Administration  (ITA)  hereby  publishes  a 
hst  of  scope  rulings  completed  between 
July  1, 1991.  and  September  30, 1991.  In 
conjunction  with  this  list,  the  ITA  is  also 
publishing  a  list  of  pending  scope 
inquiries.  The  ITA  intends  to  publish 
future  lists  within  thirty  days  of  the  end 
of  each  quarter. 

EFFECTIVE  DATE:  November  8, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner.  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  377-4851. 

Background 

Sections  353.29(d)(8)  and  355.29(d)(8) 
of  the  Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8])  provide 
that  on  a  quarterly  basis  the  Secretary 
will  publish  in  the  Federal  Register  a  list 
of  scope  rulings  completed  within  the 
last  three  months.  The  Hsts  are  to 
include  the  case  name,  reference 
number,  and  brief  description  of  the 
ruling. 

This  notice  lists  scope  rulings 
completed  between  July  1. 1991  and 
September  30, 1991,  and  pending  scope 
clarification  requests.  The  ITA  intends 
to  publish  in  January  1992  a  notice  of 
scope  rulings  completed  between 
October  1. 1991,  and  December  31, 1991. 

The  following  lists  provide  the 
country,  case  reference  number, 
requester(s),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

Scope  Rulings  Completed  Between  July 
1, 1991,  and  September  30, 1991 

Country:  Sweden. 


A-401-801:  Antifriction  Bearings: 
Lindsay  Forest  Products,  Inc. — 
products  termed  "snap  rings"  and 
"wire  races"  are  bearings  within  the 
scope  of  the  order — 7/22/91. 

Country:  United  Kingdom. 

A-412-801:  Antifriction  Bearings:  Essco 
Inc. — products  considered  "linear 
motion  bearings"  are  not  within  the 
scope  of  the  order  8/26/91. 

Country:  Federal  Republic  of  Germany. 

A-428-801:  Antifriction  Bearings: 
Reifenhauser-Van  Dom  Co. — products 
considered  "spare  parts"  (bearings)  to 
rebuild  gear  boxes  are  within  the 
scope  of  the  order — 7/22/91. 

SDF  Textilmaschinen-Komponenten 
GmbH  and  SKF  Textile  Products. 
Inc. — products  considered  textile 
machinery  components  (rotor 
assembly  numbers  TE-226-0036225 
and  TE-226-1246788)  are  not  within 
the  scope  of  the  order  8/8/91 

Wafios  Machinery  Corporation — 
products  considered  "spare  parts" 
(bearings)  are  within  the  scope  of  the 
order— 7/22/91. 

A-428-802:  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured:  Ernst 
Siegling  and  Siegling  America — nylon 
core  flat  belts  are  within  the  scope  of 
the  order  and  spindle  belting  is  not 
within  the  scope  of  the  order — 
9/11/91.  i 

Country:  Thailand. 

C-549-501:  Certain  Circular  Welded 
Carbon  Steel  Pipes  and  Tubes: 
Intrepid — British  Standard  light  pipe 
1387/67,  Class  A-1  is  within  the  scope 
of  the  ordei^— 9/30/91. 

Country:  People's  Republic  of  China. 

A-570^€04:  Petroleum  Wax  Candles: 
Fabri-centers  of  America,  Inc. — 
citronella  candles  are  not  within  the 
scope  of  the  order — 9/3/91. 

Country:  Korea. 

A-580-008:  Color  Television  Receivers: 
Commodore  Business  Machines — 
computer  monitor  model  1084(D)  is 
not  within  the  scope  of  the  order — 
8/27/91. 

A-580-806:  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber 
Associated  Merchandising 
Corporation — sweater  jacket  model 
7330  is  within  the  scope  of  the  order 
and  sweater  jacket  model  211  is  not 
within  the  scope  of  the  order  7/26/91. 

Country:  Hong  Kong. 

A-582-802:  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber 
Associated  Merchandising 
Corporation — sweater  jacket  model 
7330  is  within  the  scope  of  the  order 
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and  sweater  jacket  model  211  is  not 
within  the  scope  of  the  order  7/26/91. 

Country:  Taiwan. 

A-58-808:  Sweaters  Wholly  or  in  Chief   • 
Weight  of  Man-Made  Fiber: 
Associated  Merchandising 
Corporation — sweater  jacket  model 
7330  is  within  the  scope  of  the  order 
and  sweater  jacket  model  211  is  not 
within  the  scope  of  the  order  7/26/91. 

Bernard  Chaus,  Inc.— certain  acrylic 
sweaters  (models  S924J,  S925J,  and 
S771J)  are  not  within  the  scope  of  the 
order— 8/28/91. 

Country:  Japan. 

A-588-015:  Television  Receivers, 
Monochrome  and  Color:  P.T.  Imports, 
Inc. — multiple  voltage  and  receiving 
system  TVs,  JVC  series  "ME"  and 
"MU"  are  within  the  scope  of  the 
order— 8/20/91. 

Sharp— LCD  TV/Radio/Cassette,  model 
JC-AVl,  is  within  the  scope  of  the 
order— 7/2/91. 

Synergistic  Technologies  Incorporated — 
JVC  video/RGB  monitor  (model  TM- 
90PSN]  is  outside  the  scope  of  the 
order— 9/24/91. 

Teknika  Electronics  Corp. — certain 
printed  circuit  board  subassemblies, 
described  as  replacement,  service 
parts,  are  not  within  the  scope  of  the 
order— 8/2/91. 

A-588-087:  Portable  Electric 
Typewriters:  Tokyo  Juki — typewriter 
models:  Juki  Sierra  4500,  Sierra  3300, 
Sierra  3400,  Sierra  3400C,  Sierra  3500, 
Sierra  35O0XL.  Sierra  Officewriter, 
Remington  Rand  770,  Remington  Rand 
775,  Remington  Rand  880,  Avanti  1400, 
and  Avanti  1500  are  office  typewriters 
and  are  not  within  the  scope  of  the 
order— 7/26/91. 

A-588-405:  Cellular  Mobile  Telephones 
and  Subassemblies:  Matsushita 
Industrial — Panasonic  hand-held 
portables  (models  EB-3520  and  EB- 
3521)  are  not  within  the  scope  of  the 
order— 8/20/91. 

Murata  Manufacturing  Co.,  Ltd.,  and 
Murata  Erie  North  America,  Inc. — 
certain  voltage  control  oscillators 
(VCOs),  active  filters,  and  duplexers 
are  subassemblies  within  the  scope  of 
the  order— final  8/30/91. 

Sanyo  North  America  Corp. — hand-held 
portable  model  CMP  330  is  not  within 
the  scope  of  the  order — 8/20/91. 

A-588-804:  Antifriction  Bearings:  DHL 
Worldwide  Express — certain 
replacement  "spare  parts"  (bearings) 
are  within  the  scope  of  the  order  7/22/ 
91. 

Oilgear — certain  specialized  bearings 
are  within  the  scope  of  the  order — 7/ 
22/91. 

A-588-809:  Certain  Small  Business 
Telephone  Systems  and 


Subassemblies  Thereof:  Iwatsu 
Electric  and  Iwatsu  America — 
subassemblies  including:  common  and 
expansion  modules,  circuit  cards, 
power  supplies,  and  stations,  are  not 
within  the  scope  of  the  order— 9/26/ 
Si- 
Requests  Withdrawn 
Country:  Republic  of  Korea. 
A-580-605:  Color  Picture  Tubes:  Penn- 
Ray  Sutra  Corp. — video  game 
displays — effective  7/21/91. 
Country:  Japan. 

A-588-015:  Television  Receiving  Sets, 
Monochrome  and  Color:  NEC— 
Subassemblies:  W5A-1  (HE),  W4A-1 
(HE),  W3A-1  (HE),  W5A-1,  and 
W4A-1— 5/17/91. 

Pending  Scope  Inquiries  as  of 
September  30, 1991 

Country:  Federal  Republic  of  Germany. 
A-428-801:  Antifriction  Bearings:  FAG 

Kugelfischer  George  Schaefer  KGaA — 

certain  "needle  roller"  bearings. 
GMN — bearings  for  use  in  machine  tool 

spindles. 
Sachs  Automotive  Products — clutch 

releasers. 
Country:  USSR. 

A-461-008:  Titanium  Sponge:  Hi-Temp 
Specialty  Metals,  Inc. — compacted  (or 
compressed]  titanium  scrap  fines. 

Country:  Italy. 

A-475-703:  Granular 
Polytetrafiuroethylene  (PTFE)  Resin: 
E.I.  DuPont  de  Nemours  &  Company, 
Inc— granular  PTFE  raw  polymer. 

A-475-801:  Antifriction  Bearings:  Meter 
S.p.A. — "chain  sheaves"  (forklift  truck 
mast  components). 

Wolf  D.  Barth  Co.,  Inc.,  and  SKF 
Component  System  Co. — 7/32" 
chrome  steel  balls. 

Country:  Singapore. 

A-559-801:  Antifriction  Bearings:  SKF— 
loose  ball  rollers  used  in  textile 
drafting  machinery  (top  rollers).  . 

C-559-802:  Antifriction  Bearings:  SKF— 
loose  ball  rollers  used  in  textile 
drafting  machinery  (top  rollers). 

Country:  People's  Republic  of  China. 

A-570-003:  Cotton  Shop  Towels:  Win- 
Tex  Products,  Inc. — towels  assembled 
in  Honduras. 

A-570-504:  Petroleum  Wax  Candles: 
San  Francisco  Candle  Company — 
Moonlite  and  Candylite  candles. 

Country:  Korea. 

A-580-008:  Color  Television  Receivers: 
Granada  Hospital  Group — Spectrum 
C-10  Interactive  Receiver. 

A-580-803:  Certain  Small  Business 
Telephone  Systems  and 


Subassemblies  Thereof:  Cord 
Electronics,  Inc.— Digital  Display  Set 
telephone  set  PDS). 
Country:  Japan. 

A-588-007:  Certain  High  Capacity 
Pagers:  Motorola— components  and 
subassemblies. 

A-588-014:  Tuners:  Nichimen  America 
Inc. — Sanshin  compact  direct 
broadcast  satellite  (DBS)  tuners. 

A-588-015:  Television  Receiving  Sets, 
Monochrome  and  Color:  Sharp — LCD 
TV/VCR  model  VC-V542U. 

Casio  Computer  Co.,  Ltd.,  Casio,  Inc., 
Citizen  Watch  Co..  Ltd..  Hitachi.  Ltd.. 
Hitachi  Sales  Corporation  of  America, 
Hitachi  Sales  Corporation  of  Hawaii, 
Inc.,  Matsushita  E^lectric  In.dustrial 
Co.,  Ltd.,  Matsushita  Electric     ^ 
Corporation  of  America,  NEC 
Corporation,  NEC  Home  Electronics 
(U.S.A.),  Inc.,  Seiko  Epson 
Corporation,  Toshiba  Corporation, 
and  Toshiba  America,  Inc.^ertain 
hand-held  liquid  crystal  display 
televisions  (Casio  Computer  Co..  Ltd. 
models  TV-400T.  TV-500.  TV-1400, 
TV-3100.  TV-8500:  Citizens  Watch 
Co.,  Ltd.  models  06TA,  08TA,  TB20, 
TA80,  TC50,  TC53,  DD-T126,  DD- 
P226,  TC52;  Matsushita  Electric 
Industrial  Co.,  Inc.  models  CT-301E/ 
302B,  CT-311E/312B:  and  Seiko  Epson 
Corporation  models  LVD-602,  LVD- 
702,  LVD-e02)  and  all  other  LCD  TVs 
under  6"  in  screen  size  imported  into 
the  United  States. 

A-588-087:  Portable  Electric 
Typewriters:  Smith  Corona 
Corporation — apti -circumvention 
inquiry  to  determine  whether  Brother 
Industries,  Ltd.  and  Brother  Industries 
(USA),  Inc.,  by  importing  parts  and 
components  from  Japan,  and 
assembling  them  into  finished 
portable  electric  typewriters  for  sale 
in  the  U.S.,  is  circumventing  the 
order — preliminary  negative 
determination  9/6/91. 

Nakajima,  Canon,  and  Smith  Corona — 
portable  electric  typewrriters  with 
computer  interface. 

A-586-504:  Erasable  Programmable 
Read  Only  Memories:  Intel 
Corporation,  Advanced  Micro 
Devices,  Inc.,  and  National 
Semiconductor  Corporation — fiash 
memory  EPROM. 

A-588-806:  Electrolytic  Manganese 
Dioxide:  Sumitomo^High-grade 
chemical  manganese  dioxide  (CMD- 
U). 

A-588-809:  Certain  Small  Business 
Telephone  Systems  and 
Subassemblies  Thereof:  Kyushu 
Matsushita  Electric  Co.,  Ltd.— KME 
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336,  certain  subassemblies,  and 

accessories. 
A-58&-810:  Mechanical  Transfer 

Presses:  Aida  Engineering — spare  and 

replacement  parts. 
Customs — destack  sheet  feeder. 
A-588-815:  Gray  Portland  Cement  and 

Cement  Clinker.  Onoda  Cement  Co., 

Ltd. — Classes  G  and  H  of  oil  well 

cement. 
A-588-817:  High  Information  Content 

Flat  Panel  Displays:  Sharp— Sharp 

model  QA-1000  computer  projection 

panel. 
A-588-818:  Personnel  Word  Processors: 

Fujitsu— Fujitsu  model  OASYS-30AX- 

W  Japanese  language  word  processor. 
A-lOO-OOl:  Antifriction  Bearings — 

General  Issues:  Customs — ceramic 

bearings. 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  2023a 

Dated:  November  1, 1991. 
JoMph  A  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc  91-27032  Filed  ll-7-«l:  B:45  am) 
MUMO  CODE  391«-0»4I 


National  Institute  of  Standards  and 
Technology 

Computer  System  Security  and 
Privacy  Advteory  Board;  Meeting 

agency:  Natonal  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
Systems  Security  and  Privacy  Advisory 
Board  will  meet  Tuesday,  December  10, 
1991,  and  Wednesday,  December  11, 
1991,  from  9  a.m.  to  5  p.m.  The  Advisory 
Board  was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L  100-235)  to 
advise  the  Secretary  of  Commerce  and 
the  Director  of  MIST  on  security  and 
privacy  issues  pertaining  to  Federal 
computer  systems.  All  sessions  will  be 
open  to  the  pubhc. 

DATES:  The  meetings  will  be  held  on 
December  10  and  11, 1991,  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  meetings  will  take 
place  at  the  Marroitt  Hotel,  820  Perry 
Parkway,  Gaithersburg.  MD  20877. 
Please  contact  the  individual  in  the  "for 


further  information"  section  to  obtain 
specific  building  and  conference  room 
assignment.  Inquiries  regarding  the 
Board  meeting  should  not  be  directed  to 
the  conference  facility. 

Agenda: 

— Welcome 

— Digital  Signature  Briefing 

— NIST/NSA/OMB  Visit  Update 

— ^information  Security  Foundation 

Update 
-FTPS  140-1  Draft  Briefing 
— Pending  Board  Issues 
— Public  Participation 
— Wrap-up 

PUBUC  PAimaPATlON:  The  Board 
agenda  will  include  a  period  of  time,  not 
to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public  who 
are  interested  in  speaking  are  asked  to 
contact  the  Board  Secretary  at  the 
telephone  nimiber  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  Systems 
Security  and  Privacy  Advisory  Board, 
National  Computer  Systems,  Laboratory, 
Building  225,  room  B154,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  written 
material  could  be  submitted  for 
distribution  to  the  Board  by  November 
29, 1991.  Approximately  fifteen  seats 
will  be  available  for  the  public, 
including  three  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come,  first-served  basis. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Lynn  McNulty,  Associate  Director 
for  Computer  Security,  National 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Building  225,  room  B154,  Gaithersburg, 
MD  20899,  telephone  (301)  975-3240. 

Dated:  November  4, 1991. 
John  W.  Lyons, 
Director. 
[PR  Doc.  91-27003  Filed  11-7-81:  8:45  am) 

WLUMO  COOE  3S10-CN-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust;  Additions 

aoency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 

SUMMAirv:  This  action  adds  to  the 
Procurement  List  commodities  and 


services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

effective  date:  December  9, 1991. 

address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beveriy  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

August  30,  September  8  and  20, 1991,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (56  FR  42985,  44077 
and  47743)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and  . 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C  46-4ac  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commoditiea 
Line,  Multi-Loop 
1670-01-064-4453 
Bag,  Waterproof 
4240-00-803-5839 
Spacer,  Sleeve 
5365-01-138-6660 

Sflrvkas 

Food  Service  Attendant,  Naval  Security 
Group  Activity,  Homestead  Air  Force  Base, 
Florida 

]anitorfal/Cu8todial,  Buildings  928, 1UU2  and 
1029.  Kirtland  Air  Force  Base,  New  Mexico 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
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this  addition  or  options  exercised  under 

those  contracts. 

Beverly  L  Milkman, 

Executive  Director. 

(FR  Doc.  91-27004  Filed  11-7-91;  8:45  am) 

B»  ■  tm  COOC  M20-33-M 


Procurement  Ust;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  December  9, 1991. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACr 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  nd  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Reeling  Machine 

3895-0O-498-*343 

Cleaning  Compound,  Windshield 

6850-00-926-2275  (Requirements  for 
Palmetto.  GA:  Fort  Worth,  TX;  and  Belle 
Mead.  N)  depots  only) 

Cassette.  Mailing  Container 

8115-00-NSH-0151  (Requirements  for  Library 
of  Congress] 

Coveralls,  Men's 

8405-00-037-9184 
8405-00-037-9234 
8405-00-037-9274 
8405-00-037-9280 
8405-00-037-9281 
8405-01-173-7438 
8405-01-173-7439 


8405-01-173-7440 
Services 

Embroidery  of  Name  and  Service  Tapes.  U.S. 

Marine  Corps.  Arlington.  Virginia 
Janitorial/Custodial,  Food  and  Drug 

Administration.  240  Hennepin  Avenue. 

South.  Minneapolis,  Minnesota 
lanitorial/Grounds  Maintenance,  U.S. 

Department  of  Agriculture,  Coshocton. 

Ohio. 

Beverly  L.  MiUunan, 

Executive  Director. 

(FR  Doc.  91-27005  Filed  11-7-01;  8:45  am) 

BttXmOCOOe  6«20-33-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exctiange 
Proposed  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  futures  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  the  Standard  and  Poor's  (S&P) 
MidCap  400  Stock  Price  Index  futures 
and  as  a  contract  market  in  the  S&P 
MidCap  400  Stock  Price  Index  futures 
options.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering  the 
views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  December  9, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
S&P  MidCap  400  Stock  Price  Index 
future*  or  futures  option  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581,  telephone  202- 
254-7227. 

SUPPLEMENTARY  INFORMATION:  The  CME 

originally  applied  for  designation  as  a 
contract  market  in  the  MidMarket  200 
Stock  Price  Index  futures  and  as  a 


contract  market  in  options  on  that 
futures  contract  in  September  1991. 
Those  applications  were  published  for 
comment  in  the  Federal  Reqister  on 
September  27, 1991  (56  FR  49177).  In  a 
subsequent  amendment,  the  CME 
indicated  that  the  proposed  S&P  MidCup 
400  Stock  Price  Index  futures  and  option 
contracts  supersede  the  MidMarket  200 
Stock  Price  Index  futures  and  option 
contracts  in  those  applications.  In  view 
of  this  substantive  change  to  the  original 
applications,  the  Director  of  the  Division 
believes  that  an  additional  opportunity 
for  public  comment  on  the  proposals  of 
the  CME  is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  amended  contracts  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (1987))  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9.  Requests 
for  copies  of  such  materials  should  be 
made  to  the  FOL  Privacy  and  Sunshine 
Act  Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  and  option  contracts,  or  with 
respect  to  other  materials  submitted  by 
the  CME  in  support  of  the  applications, 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington.  DC  20581  by  the 
specified  date. 

Issued  in  Washington.  DC,  on  November  4. 
1991. 

Gerald  Gay, 
Director. 
(FR  Doc.  91-26993  Filed  11-7-91;  8:45  am] 
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ENDANGERED  SPECIES  COMMITTEE 

Meeting 

agency:  Endangered  Species 
Committee. 
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action:  Notice  of  meeting. 


DATE  AND  AOORCSS:  The  Endangered 
Species  Committee  will  meet  on 
Tuesday.  November  19, 1991  at  11  a.m. 
in  room  5160,  Department  of  the  Interior, 
1849  C  Street,  NW.,  Washington,  DC 
20240. 

summary:  The  Secretary  of  the  Interior 
and  Chairman  of  the  Endangered 
Species  Committee  will  hold  an 
organizational  meeting  of  the 
Endangered  Species  Committee  on 
Tuesday.  November  19, 1991  at  11  a.m. 
in  room  5160,  Department  of  the  Interior. 
1849  C  Street,  NW..  Washington.  DC 
20240.  The  meeting  is  necessary  because 
the  Secretary  has  determined  that  the 
Bureau  of  Land  Management's 
exemption  apphcation  meets  the 
threshold  requirements  of  section  7(g)(3] 
of  the  Endangered  Species  Act  As  a 
result,  the  Committee  will  consider  the 
Bureau  of  Land  Management's  request 
for  an  exemption  from  section  7  of  the 
Endangered  Species  Act  that  would 
permit  the  Bureau  to  hold  timber  sales 
on  44  tracts  remaining  in  its  1991  timber 
sales  program  in  Oregon.  The  topics  to 
be  considered  at  the  meeting  are  the 
exemption  consideration  process  and 
other  organizational  matters.  The  merits 
of  the  Bureau  of  Land  Management's 
exemption  application  will  not  be 
addressed.  The  meeting  will  be  open  to 
the  public 

FOR  FURTHER  INFORMATION  CONTACT! 
Jon  H.  Goldstein.  (202)  208-«J77,  FFS: 
288-4077. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
in  the  September  25, 1991  Federal 
Register,  56  FR  48546,  advised  that  the 
Bureau  of  Land  Management  filed  an 
application  with  the  Secretary  of  the 
Interior  seeking  an  exemption  from 
section  7  of  the  Endangered  Species  Act 
that  would  permit  the  Bureau  to  hold 
timber  sales  on  44  tracts  remaining  in  its 
1991  timber  sales  program  In  Oregon. 

A  Notice  in  the  October  22. 1991 
Federal  Register.  56  FR  54562.  advised 
that  on  October  1, 1991,  the  Secretary  of 
the  Interior,  who  is  also  the  Chairman  of 
the  Endangered  Species  Committee, 
determined  that  the  threshold 
requirements  concerning  the  application 
have  been  met  and  that  a  hearing  will 
be  conducted. 

The  Secretary  has  designated  an 
administrative  law  judge  to  conduct  a 
fact-finding  hearing  to  develop  the 
record  from  which  the  Secretary  of  the 
Interior  will  prepare  his  report  to  the 
Committee.  A  Federal  Register  notice 
advising  of  this  designation,  the  date 


and  location  of  the  hearing  and  other 

information  will  be  published  shortly. 

|obn  E.  Schiole, 

Assistant  Secretary-Policy,  Management  and 

Budget  and  Staff  to  the  Chairman, 

Endangered  Species  Committee. 

(FR  Doc.  91-27137  Filed  11-6-81;  2:32  pmj 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 
Task  Force  on  Energy  Research 
Priorities:  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Energy  Research 
Priorities. 

Date  and  Time:  Tuesday.  November 
26, 1991,  8:30  a.m.-4:30  p.m. 

Place:  U.S.  Department  of  Energy, 
Room  lE-245, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 

Note:  To  obtain  badge  at  front  desk  it 
will  be  necessary  to  have  a  picture  I.D. 
(For  example.  Driver's  License,  Passport 
or  Company  I.D.)  All  visitors  will  be 
escorted  at  all  times  for  security 
reasons. 

Contact:  Dr.  Robert  M.  Simon, 
Designated  Federal  Officer,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585.  (202)  586-7092. 

Purpose:  The  Secretary  of  Energy 
Advisory  Board  Task  Force  on  Energy 
Research  Priorities  has  been  established 
to  advise  the  Secretary  of  Energy  on 
priorities  and  program  balance  for  the 
budget  for  the  OfHce  of  Energy  Research 
of  the  Department  of  Energy. 

Tentative  Agenda 

Tuesday,  November  26.  1991— 8:30  a.m.- 
4:30  p.m. 

8:30  a.m.— Call  to  Order  and 

Introductions.  Welcoming  Remarks. 
8:45  a.m. — Review  and  Discussion  of 

Fusion  Energy  Advisory  Committee 

Report. 
10:30  a.m. — Break. 
10:45  a.m. — Review  and  Discussion  of 

the  High  Energy  Physics  Advisory 

Panel  Report. 
Noon-l:00  p.m. — Lunch. 
1:00-2:00  p.m. — Review  and  Discussion 

of  Nuclear  Science  Advisory 

Committee  Report. 
2:00-4:00  p.m. — Discussion  of  Plans  for 

Future  Prioritization  efforts. 
4:00  p.m. — Public  Comment. 
4:30  p.m. — Adjourn. 


Public  Participation:  The  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business. 

Persons  wishing  to  attend  the  public 
meeting  should  provide  their  names  and 
social  security  numbers  to  (202)  586- 
7092  by  November  22  to  arrange  for 
visitor  passes  to  the  Forrestal  Building. 

Any  member  of  the  public  who  wishes 
to  make  an  oral  statement  pertaining  to 
agenda  items  should  contact  the 
Designated  Federal  Officer  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received 
before  3  p.m.  (E.D.T.)  Friday,  November 
22, 1991,  and  reasonable  provision  will 
be  made  to  include  the  presentation 
during  the  pubhc  comment  period.  It  is 
requested  that  oral  presenters  provide 
15  copies  of  their  statements  at  the  time 
of  their  presentations. 

Written  testimony  pertaining  to 
agenda  items  may  be  submitted  prior  to 
the  meeting.  Written  testimony  must  be 
received  by  the  Designated  Federal 
Officer  at  the  address  shown  above 
before  5  p.m.  (E.D.T.)  Friday.  November 
22, 1991.  to  assure  that  it  is  considered 
by  Task  Force  members  during  the 
meeting. 

Minutes:  A  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

Issued:  Washington,  DC,  on:  November  4, 
1991. 

Marda  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  91-27018  Filed  11-7-fll;  8:45  am) 
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Office  of  Fossil  Energy 

[FE  Docket  No.  91-92-NG] 

Commonwealth  Gas  Company,  The 
Brooklyn  Union  Gas  Company,  et  al.; 
Application  To  Transfer  Long-term 
import  Authorization  to 
Commonwealth  Gas  Company 

agency:  Office  of  Fossile  Energy, 
Department  of  Energy.  ^.  .  —  ..  - 

ACTION:  Notice  of  application  to  transfer 
long-term  import  authorization  to 
Commonwealth  Gas  Company. 
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summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  August  12, 1991,  by  Brooklyn 
Union  Gas  Company,  et  al.  (Brooklyn 
Union),  a  group  of  local  distribution 
companies  (the  Repurchasers)  currently 
holding  long-term  authorizations  to 
import  natural  gas  from  Canada.  The 
application  was  filed  on  behalf  of 
Commonwealth  Gas  Company 
(Commonwealth)  and  Boston  Gas 
Company  (Boston  Gas),  and  requests  the 
transfer  of  4,500  Mcf  per  day  of  Boston 
Gas"  import  current  authority  as  a 
Repurchaser  to  Commonwealth. 

The  Repurchasers  were  given  final 
authorization  to  import  352,100  Mcf  per 
day  of  Canadian  natural  gas  pursuant  to 
DOE/FE  Opinion  and  Order  No.  368 
(Order  368).  and  368-A  (368-A),  issued 
on  January  11, 1990,  and  November  15, 

1990.  respectively.  DOE/FE  Opinion  and 
Order  No.  368-B,  issued  January  16, 

1991,  denied  rehearing  of  Order  368  and 
368-A,  and  DOE/FE  Opinion  and  Order 
No.  368-C,  issued  March  18, 1991. 
granted  certain  technical  amendments 
to  Order  368  in  conformance  with 
contract  changes. 

In  the  current  application,  Boston  Gas 
seeks  to  transfer  to  Commonwealth 
4,500  Mcf  per  day  of  its  pro  rata  share  of 
the  Brooklyn  Union  volumes  authorized 
by  Orders  368  and  36&-A,  in  FE  Docket 
No.  6&-48-NG.  The  terms  of  the 
underlying  import  arrangement  would 
remain  the  same.  The  gas  would  be 
supplied  by  TransCanada  Pipelines 
Limited  (TCPL),  exported  from  Canada 
and  sold  to  Commonwealth  by  Alberta 
Northeast  Gas,  Ltd,  (ANE),  a  Canadian 
corporation  established  by  the 
Repurchasers,  and  transported  in  the 
U.S.  on  the  Iroquois  Gas  Pipeline 
Transmission  System  (Iroquois)  and  the 
Tennessee  Pipeline  Gas  Company 
(Tennessee). 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NEA)  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 

date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington,  DC  at  the  address  listed 
below  no  later  than  4:30  p.m.,  Eastern 
time,  December  9, 1991. 

ADDRESS:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9478. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-070,  FE-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58&-9590. 
Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042.  GC-14. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION:  In 
Brooklyn  Union's  August  12  filing,  it 
reported  several  adjustments  to  the  gas 
import  arrangement  approved  by  DOE 
in  Orders  368.  36ft-A  and  36a-C.  These 
contract  adjustments  included  among 
other  changes  the  assignment  by  Boston 
Gas  of  4,500  Mcf  per  day  of  its 
authorized  volumes  to  Commonwealth. 
Because  Commonwealth  is  not  an 
existing  repurchaser,  DOE  has 
determined  the  requested  transfer  of 
authority  is  outside  the  scope  of 
.  Brooklyn  Union's  current  authorization 
and  issuance  of  this  Federal  Register 
notice  and  opportunity  for  public 
comment  is  necessary  in  order  to  make 
a  public  interest  determination  under 
section  3  of  (NGA), 

The  import  authorization  transfer 
request  does  not  involve  any  change  to 
the  substantive  terms  and  conditions  of 
the  underlying  Brooklyn  Union  import 
arrangement.  The  application  states, 
"there  would  be  no  change  in  the  scope 
of  the  ANE  project,  the  total  volume  of 
gas  to  be  imported,  the  dates  of 
commencement  or  completion  of  the 
project,  the  source  and  security  of  the 
gas  supply,  the  price  and  other  terms  of 
the  transaction,  or  the  proven  need  for 
the  supply."  The  application  notes  the 
proposed  gas  sales  agreement  between 
ANE  and  Commonwealth  is  identical  to 
the  ones  between  ANE  and  Boston  Gas 
and  the  other  Repurchasers.  In  addition, 
the  application  indicates  the  volumes 
would  be  transported  to  Commonwealth 
by  Iroquois  and  Tennessee  utilizing 
capacity  previously  associated  with 
transportation  of  those  same  volumes  to 
Boston  Gas. 

On  November  1. 1991,  Brooklyn  Union 
filed  a  letter  with  FE  requesting 
expedited  treatment  of  the  application 
to  transfer  import  authority.  Brooklyn 
Union  stated  that  Commonwealth  has 
contracted  to  begin  taking  the  ANE 
volumes  as  of  December  1. 1991,  and, 
since  no  notice  had  been  issued  as  of 
the  date  of  the  letter,  a  30-day  notice 
period  would  preclude  issuance  of  the 
authorization  in  time  to  permit 
deliveries  of  natural  gas  on  December 
1st.  Brooklyn  Union  requested  that  the 
authorization  be  issued  immediately 


under  §  590.405  of  DOE's  Rules  and 
Regulations,  or,  in  the  alternative,  that 
the  notice  be  issued  with  a  shortened 
notice  period.  Brooklyn  Union  has  not 
provided  DOE  with  sufficient  reasons  to 
grant  the  expedited  treatment  and 
therefore  Brooklyn  Union's  request  for 
immediate  authorization  or  a  shortened 
notice  period  is  denied. 

The  decision  on  the  application  to 
transfer  import  authority  will  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  matters  that  will  be  considered  in 
making  a  pubhc  interest  determination 
include  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  In 
orders  368  and  368-A,  DOE  determined 
that  the  Brooklyn  Union  import 
arrangements  were  competitive,  needed, 
secure,  and  environmentally  acceptable. 
Inasmuch  as  Boston  Gas'  assignment  of 
volumes  to  Commonwealth  does  not 
change  the  import  arrangements, 
intervenors  should  limit  their  comments 
to  the  effect  that  adding  Commonwealth 
would  have  on  the  arrangements.  The 
Repurchasers  and  Commonwealth 
assert  this  transfer  of  import 
authorization  is  in  the  public  interest 
because  it  is  competitive.  Parties 
opposing  the  import  arrangement  bear 
the  burben  of  overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321,  et  seq  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  ejects  of  its  proposed 
actions.  No  fmal  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  their  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filling  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
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requirements  that  are  specified  by  the 
regulations  in  10  CFR  Part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  a  additional  procedure  is  scheduled, 
notice  will  be  provided  to  all  parties.  If 
no  party  requests  additional  procedures, 
a  final  opinion  and  order  may  be  issued 
based  on  the  of^cial  record,  including 
the  application  and  responses  filed  by 
parties  pursuant  to  this  notice,  in 
accordance  with  10  CFR  §  590.316. 

A  copy  of  the  application  is  available 
for  inspection  and  copying  in  the  Office 
of  Fuels  Programs  Docket  Room,  3F-056 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8  a.m.,  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  November  S, 
1991. 

Clifford  P.  TomasMwskl, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-27138  Filed  11-7-91:  B:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  September  16 
Through  September  20, 1991 

Dtuing  the  week  of  September  16 
through  September  20, 1991  the 


decisions  and  others  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Harold H.  Johnson.  9l20lm,  LFA-m41 

Harold  H.  Johnson  filed  an  Appeal 
&om  a  determination  issued  by  the 
Director  of  the  Division  of  Personnel 
Management  of  the  Bonneville  Power 
Administration  (BPA)  of  the  DOE  in 
response  to  a  request  for  information 
which  Mr.  Johnson  had  submitted  under 
the  Freedom  of  Information  Act  (FOIA). 
BPA  had  withheld  the  name  of  the 
subject-matter  expert  on  a  ranking  panel 
for  the  position  of  Support  Service 
Manager  in  BPA's  Administrative 
Services.  In  considering  the  Appeal,  the 
DOE  found  that  Mr.  Johnson's  request 
was  identical  to  part  of  an  earlier 
request  in  which  the  DOE  had  a^rmed 
BPA's  withholding  of  the  requested 
information.  Harold  H.  Johnson,  21  DOE 
I  80,142  (1991).  Because  Mr.  Johnson 
presented  no  new  arguments  or  facts, 
the  DOE  summarily  rea^irmed  its  prior 
determination  that  the  name  was 
properiy  withheld  by  BPA  under  the 
"determination  process"  privilege 
incorporated  in  Exemption  5  of  the  FOIA 
and  under  FOIA  Exemption  6  as  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Accordingly,  the 
Appeal  filed  by  Mr.  Johnson  was  denied. 

Refund  Application 

Colowyo  Coal  Company,  9/17(91, 
RF272-09955.  RD272-09955 
The  E>OE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  the  Colowyo  Coal  Company 
(Colowyo)  in  the  Subpart  V  crude  oil 
special  refund  proceeding.  An  affiliate 
of  the  Applicant,  Grace  Distribution 
Services.  Inc.  (Grace  Distribution),  had 
received  a  refund  from  the  Surface 
Transporters  (ST)  Escrow  pursuant  to 
the  M.Di.  No.  378  Stripper  Well 
Settlement  Agreement.  W.R.  Grace  & 
Co..  parent  company  of  Grace 
Distribution,  owned  50%  of  Colowyo 
through  its  wholly-owned  subsidiary. 
Gracoal,  Inc.  Grace  Distribution  signed 
a  required  ST  waiver  pursuant  to  which 
it  released  all  rights,  including  those  of 
its  affiliates,  to  a  Subpart  V  crude  oil 
refund.  Being  under  the  common  control 
of  W.R.  Grace,  Colowyo  and  Grace 
Distribution  were  afflliates.  as  that  term 
is  defined  in  the  Stripper  Well 
Settlement  Agreement.  Colowyo  was 
thus  bound  by  the  Waiver  signed  by 


Grace  Distribution,  and  its  Application 
for  Refund  was  accordingly  denied.  A 
Motion  for  Discovery  filed  by  a 
consortium  of  States  was  dismissed  as 
moot. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Offlce  of  Hearings  and 
Appeals. 


Atl«itic  Richfirtd  Co./ 

RF304-12359 

9/19/91 

G&S  Oti  Company. 

Attomic  RichfieW  Co./ 

RF304-123eO 

9/19/91 

Tool's  Truck  Stop. 

BurreM  Constructions 

RF272-«e«15 

1/19/91 

SopptyCa 

RD272-68815 

C«y  of  Stockton, 

RF272-27729 

9/17/91 

CaNtomia 

EvergrMn  Intematkxial 

RF272-«8627 

B/17/91 

Aviatioa 

Gulf  CM  Corporation/ 

RR300-9e 

9/20/91 

Biirs  HoMay  Inn  Gulf. 

Ubarty  Corporation..- 

RF272-69043 
RO272-«9043 

9/17/91 

Smiths  Sand  A  Graval 

RF272-580B8 

>/ 19/91 

Co.  Hal. 

Texaco  inc/GragoIra 

RF321-5252 

9/17/91 

DIstritxjtioo.  Inc.  ar*/. 

Texaco  Inc  /Jeff's 

RF321-e326 

9/17/91 

Texaco  Servtea  et  a/. 

Texaco  Inc./Laa 

RF321-10200 

9/10/91 

a/. 

Texaco  Inc/Lanny's 

RF321-14giO 

9/20/91 

Texaco  Servlca. 

flF321-16752 

Texaco  inc/Mayhai 01 

RF321-8775 

9/18/91 

Company,  Inc. 

Jr.'s  Sure  Save 

RFR321-12e3B 



Texaco  Inc./Tom'a 

RF321-1613 

9/17/91 

Texaco  afa^. 

Texaco  Inc./Vratiic  & 

RF321-14«1 

9/20/91 

Sons  Texaco  #1  Mai. 

Texaco  Inc./White's 

RF321-10e69 

|9/20/91 

Breech  Inlet  Texaco. 

White's  Texaco 

RF321-1678S 

Dismissals 

The  following  submissions  were 
dismissed: 


nmnW 

CasaNa 

AD S  Shell _ 

HF315-7794 

RF321 -15943 

Bndge  Aveoue  Texaco  — 

RF321-15758 

Cookerxxjr's  Texaco 

RF321-4S51 

DAO  Oil  Co..  Inc 

RF315-7793 

RF321-2919 

Davkj  E.  Knox  ...„      

RF329-9 

Edina  Texaco 

RF321-16401 

Genes  Texaco 

RF321-40e2 

Georoe's  ARCO _„      

RF3O4-10933 

Gnmwood's  Texaco 

RF32 1-2885 

Interstate  Texaco 

RF321-2084 

Lammers  Oil  Co.-    _ 

RF321-1661 

Lowells  Texaco 

RF321-6970 

RF321-401 

R  C.  ScaBons  Texaco 

RF321-4175 

Roach  Gas  Ca.  Inc 

RF307-10168 

Short  Stop  Convenienoa  Storaa 

RF32 1-4078 

Short  Stop  Convenler>oe  Stores 

RF321-4077 
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SNxt  Stop  Cortvenience  Stores 

Silver  Spnr^g*  Motor  Service 

S«Mde's  Square  ARCO 

Tony^  Taxaoo 

TiadaNlnda  West  Taxaoo 

WaiBon's  Texaco  #2. 


Case  No. 


RF32 1-4076 

RF321-6030 

RF304-12043 

RF321-4134 

RF321-1421 

RF321-1481 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  1. 1991. 
Gaoti*  B.  Brasnay. 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  91-27018  Filed  11-7-01;  8:45  am) 
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Determination  of  Excess  Petroleum 
Violation  Escrow  Funds  for  Rscal  Year 
1992 

AQINCV:  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Determination  of 
Excess  Monies  Pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

summary:  The  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
requires  the  Secretary  of  Energy  to 
determine  annually  the  amount  of  oil 
overcharge  funds  held  in  escrow  that  is 
in  excess  of  the  amount  needed  to  make 
restitution  to  injured  parties.  Notice  is 
hereby  given  that  $22,970,755  of  the 
amounts  currently  in  escrow  is 
determined  to  be  excess  funds  for  Dscal 
year  1992.  Pursuant  to  the  statutory 
directive,  these  funds  will  be  made 
available  to  state  governments  for  use  in 
specified  energy  conservation  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann.  Deputy  Director; 
Roger  Klurfeld,  Assistant  Director 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-2094 
(Mann):  (202)  586-2383  [Klurfeld], 
SUPPLEMENTARY  INFORMATION:  The 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1988  (hereinafter 
PODRA).  conUined  in  Utle  III  of  the 


Omnibus  Budget  Reconciliation  Act  of 
1986,  Public  Law  No.  99-509,  establishes 
certain  procedures  for  the  disbursement 
of  funds  collected  by  the  Department  of 
Energy  (hereinafter  DOE)  pursuant  to 
the  Emergency  Petroleum  Allocation  Act 
of  1973  (hereinafter  EPAA)  or  the 
Economic  Stabilization  Act  of  1970 
(hereinafter  ESA).  These  funds, 
commonly  referred  to  as  oil  overcharge 
funds,  are  monies  obtained  through 
enforcement  actions  instituted  to 
remedy  actual  or  alleged  violations  of 
those  Acts. 

PODRA  requires  the  DOE.  through  the 
Office  of  Hearings  and  Appeals 
(hereinafter  OHA),  to  conduct 
proceedings  under  10  CFR  part  205. 
subpart  V,  to  accept  claims  for 
restitution  from  the  public  and  to  refund 
oil  overcharge  monies  to  persons  injured 
by  violations  of  the  EPAA  or  the  ESA.  In 
addition,  PODRA  requires  the  Secretary 
of  Energy  to  determine  annually  the 
amount  of  oil  overcharge  fimds  that  will 
not  be  required  for  restitution  to  injured 
parties  in  these  refund  proceedings  and 
to  make  this  excess  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  This 
determination  must  be  published  in  the 
Federal  Register  within  45  days  after  the 
beginning  of  each  fiscal  year.  The  j 

Secretary  has  delegated  this  | 

responsibility  to  the  OHA  Director. 

Notice  is  hereby  given  that  based  on 
the  best  currently  available  information, 
$22,970,755  is  in  excess  of  the  amount 
that  is  needed  to  make  restitution  to 
injured  parties. 

To  arrive  at  that  figure,  the  OHA  has 
reviewed  all  accounts  in  which  monies 
covered  by  PODRA  arc  deposited. 
PODRA  generally  covers  all  funds  now 
in  DOE  escrow  which  are  derived  from 
alleged  violations  of  the  EPAA  or  the 
ESA,  with  certain  exclusions.  Excluded 
are  funds  which  (1)  have  been  identified 
for  indirect  restitution  in  orders  issued 
prior  to  enactment  of  PODRA:  (2)  have 
been  identified  for  direct  restitution  in  a 
judicial  or  administrative  order  or  (3) 
are  attributable  to  alleged  violations  of 
regulations  governing  the  pricing  of 
crude  oil  and  subject  to  the  settlement 
agreement  in  In  re  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  M.D.L  No  378  (D.  Kan..  July  7. 
1986).  As  of  September  30. 1991,  the  total 
in  escrow  subject  to  the  PODRA 
procedures  was  $265,471,363. 

The  OHA  has  employed  the  following 
methodology  to  determine  the  amount  of 
excess  funds.  We  took  special  account 
of  the  provision  of  PODRA  which 


directs  that  "primary  consideration  [be 
given]  to  assuring  that  at  all  times 
sufficient  funds  (including  a  reasonable 
reserve)  are  set  aside  for  making  [direct] 
restitution."  Thus,  in  proceedings  in 
which  refund  claims  are  pending,  we 
have  on  a  claim-by-claim  basis 
examined  pending  claims  and 
established  reserves  sufficient  to  pay 
the  entire  amount  of  these  claims.  The 
reserves  also  include  all  refunds  ordered 
by  the  OHA  since  the  end  of  the  last 
fiscal  year  on  September  3a  1991.  but 
not  yet  paid.  For  proceedings  in  which 
all  claims  have  been  considered  or  in 
which  no  claims  have  been  filed,  and 
the  deadline  for  filing  claims  has  passed. 
all  funds  remaining  are  excess.  Small 
amounts  of  interest  accrued,  until 
transfer,  or  fimds  in  accounts  that  were 
closed  (with  a  zero  balance)  in  the  fiscal 
year  1991  PODRA  determination  (55  FR 
46966  (1990))  are  included  as  part  of  the 
"excess"  for  fiscal  year  1992.  Finally,  a 
relatively  small  amount  of  oil 
overcharge  funds  is  currently  subject  to 
the  control  of  the  Department's 
Economic  Regulatory  Administration, 
which  finds  in  its  accompanying 
determination,  as  it  has  found  in  the 
past,  that  none  of  those  funds  are 
currently  excess.  No  "other 
commitments"  are  reflected  in  the 
reserves. 

As  indicated  above,  the  total  escrow 
account  equity  subject  to  PODRA  is 
$265,471,363.  The  toUl  amount  needed 
as  reserves  for  direct  restitution  in  those 
cases  is  $242,500,606.  When  this  figure  is 
subtracted  from  the  former,  the 
remainder — $22,970.755 — is  the  amount 
is  fiscal  year  1992  that  is  "in  excess"  of 
the  amount  that  will  be  needed  to  moke 
restitution  to  injured  persons.  Appendix 
A  set  forth  for  each  refund  case  within 
the  OHA's  jurisdiction  the  total  amount 
eligible  for  distribution  under  PODRA 
and  the  "excess"  amount.  Appendix  B 
reflects  Information  supplied  by  the 
Economic  Regulatory  Administration 
regarding  cases  subject  to  PODRA  under 
its  jurisdiction. 

Accordingly.  $22,970,755  will  be 
transferred  to  a  separate  account  within 
the  United  States  Treasury  and  made 
available  to  the  States  for  use  in  the  four 
designated  energy  conservation 
programs  in  the  manner  prescribed  by 
PODRA. 

Dated;  November  4.  ISOl. 
Caorsa  B.  Brasnay. 
Director,  Office  of  Hearings  and  Appeals. 

Appendix  A:  Excess  Funds  Available 
Under  PODRA  in  Rscal  Year  1982 
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Case  name 


Enroo  Corporation 

Thomas  P  R»idy,  Inc. 

Witco  Chemicai  Corporation 

Exxon  Corporation 

Aiwnoil,  U.S.A.,  Inc 

Norttwast  Petroleum  tndusthea.. 


Fletcher  CM  A  Refining  Company.. 
MoM  Oil  Corporation. 

EOG.  Inc 

Pester  Marketing  Company.. 
Macmllan  Ring-Free  Oil  Co.. 

Placid  CM  Comp«iy._ 

Metropolitan  Petroleum  Co.  Inc.. 
Point  Lancflng,  Inc . 
Gaaoiine  Marketers  of  America.. 
Product  Tracking— PODRA., 
ButMr  Fuel  Corporation . 
Petroiane-tomita  Gasoline  Co.. 
West  Coast  Oil  Company.. 
McQureOH  Conx>any.. 
Suburban  Propane  G<m  Corp . 

South  Hampton  Refining 

John  R.  Adams.. 
Elias  Oil  Company.. 


Crown  Central  Petroleum  Corp.- 

Starka  She*  Service „„ 

Appalachian  Flying  Sentica.  Inc. 
Power  Test  Petroleum  Dial.. 

Dorct>estef  Gas  Corporation 

O  Nealt  Service  Cenler._ „ 

GuH  Oil  Corporation 

Wallace  «  WMace  Fuel  01  Co... 

Gary  Energy  Corporation 

Northeast  Petroleum  Industnes- 

Northeest  Petroleum,  Inc 

MCO  Holdings  Inc  &  MGPC  Inc. 

Power  Pak  Co..  Irx: 

WorW  OH  Company 

Pedersen  Oil.  i"*^ 

Amtel.  Ir>c 


WNie  Petroleum.  Irw _ , 

Green  CM.  C/0  Terry's  Propane. 

Agway.  inc _.._ _ 

Anchor  Gasoline  Corporation 

AOC  AcQusrtion  Corporation 

Atlantic  Richfiehj  Company 

Automatic  Comfort  Corp 

Beacon  OH  Company.. 


Diamond  Industnea.  Inc 

Empire  Gas  Corporation 

Getty  Oil  Company 

Good  Hope  Refineriea,  Inc 

Golf  OH  Corp 

Indian  Welts  Oil  Company 

Marathon  Petroleum  Company- 
Maxwell  Oil  Co 

Meadows  Realty  Company 

Murphy  0*  Corporation 

Oa^  Petroleum  Corp 

Paul  Invests  A  A.B  Holding  Co.. 
Quantum  Chemical  Corporatxjn. 
Ountana  Energy  Corp.  at  al . 


Reinauer  Petroleum  Compwiy.  Inc ., 

Sauvage  Gas  Company,  lite 

SheH  Oil  Company 

Strasbufger  Enterprises,  Irtc ~ 

Tesoro  Petroleum  Corp 

Texaco  Inc 

True  Companies,  The 

tJnited  Refining  Company 


Total  funds  subject  to  POORA.. 


Total  axcass  funds  in  fiscal  year  1992 . 


Case  No. 


HEF-0116 

KEF-0137 

HEF-0227 

KEF-0087 

HEF-0007 

HEF-0580 

LEF-0010 

HEF.050e 

KEF-0003 

KEF-0134 

HEF-0S06 

KEF-0007 

LEF-0032 

HEF-0152 

KEF-0138 

N/A 

KEF-0094 

HEF-0269 

KEF-0142 

KEF-0009 

KEF-0038 

HEF.0222 

LEF-0020 

KEF-0022 

KEF-0044 

LEF-0034 

HEF-0028 

KEF-0042 

HEF-0559 

KEF-0117 

DFF-0001 

HEF-0190 

HEF-0245 

HEF-0137 

HEF-0138 

KEF-0108 

HEF-0155 

KEF-OOOS 

HEF-0147 

HEF-0027 

HEF-019e 

LEF-0013 

KEF-0102 

KEF-0120 

LEF-0003 

HEF-0591 

LEF-0005 

HEF-0203 

KEF-0130 

KEF-004« 

HEF-0209 

HEF-0211 

HEF-0590 

KEF.0103 

KEF-0021 

HEF-0125 

KEF-0133 

KEF-0095 

LEF-0007 

l£F-0006 

LEF-0011 

KEF.0131 

KEF-0110 

KEF-0024 

KEF-0093 

LEF-0014 

KEF-0128 

KEF-0119 

HEF.0557 

KEF-0132 


Consent  Order  No. 


730V00221Z 

720H0e015Z 

240S000542 

REXL00201Z 

740V01259Y 

6COX00241Z 

960S00100Z 

RMOAOOOIZ 

930S00173Z 

730S011236Z 

960S000S3Z 

6O0S00005Z 

412H00171Z 

a40H00175Z 

320H00318Z 

999OOE005W 

110E00421Z  . 

940V00195Z 

961S00028Z 

e60Eoooe3Z 

733V02010Z 

6E0SO0O02Z 

660H00060Z 

412H00105Z 

RCWAOOOOOZ 

999K90065Z 

432K00435Z 

240H00499Z 

670S00113Z 

999K90056Z 

NOOR00007Y 

240H00399Z 

aiovoooosz 

110H00334Z 

120H00491Z 

831V00016Z 

610H10452Z 

960S00104Z 

0OOH0O418Z 

720H00552Z 

55OH00317Z 

611E00237Z 

RTYA00001Z 

740S01247Z 

RCKH016A1Z 

RARH00001Z 

110H00519A 

9iosooooez 

320H00097Z 

720T00521Z 

RGEA0001Z 

1SOS00154Z 

RGFA00001Z 

710V02002Z 

RMNA0001Z 

OOOH0042SW 

910S00001Z 

RMUH01963Z 

940X0021 7Z 

400H00231Z 

720V01245Z 

650X00356Z 

240H004927 

710f«600eZ 

RSHA00001Z 

400H00219Z 

BUBBBBBBBB 

RTXEOOeAIZ 

733V02019Z 

340S00445Z 


Equity  ss  of 
Sept  30, 1991 


$44,454,565 

6,474,511 

4,175.179 

6,665.163 

5.106.690 

1.735.474 

806.769 

630.632 

1.284.599 

385.965 

290,527 

183.668 

662.966 

161,540 

91.961 

89.029 

68,950 

66.551 

80.518 

55,808 

53.619 

35,599 

85,219 

55,862 

55.311 

33.151 

7.126 

5,640 

5,194 

4.691 

2.962 

2.827 

2,537 

2,141 

2,141 

1.622 

382 

250 

212 

174 

157 

1 

653.318 

3,949,270 

10.618.389 

23.744.662 

10,579 

2,951,345 

374,170 

1,361.869 

4,924.815 

7.602.294 

20,000,000 

1,519.305 

7,690.934 

13,879 

1,053,411 

3,866^413 

1,117,810 

67,762 

566,222 

1,544,786 

393.536 

246.934 

7,186,196 

565,430 

6,281.100 

78.257.902 

273.005 

4,165,726 


265.471,363 


Excess  funds 

available 
under  POORA 


$5,000,000 

4,500,000 

3,500,000 

3,000,000 

2,000,000 

1.690,466 

600.000 

504.427 

450.000 

300.000 

290.527 

183.668 

165,740 

161.540 

91,961 

89,029 

66,950 

66,551 

60.000 

55.806 

53.619 

35.599 

21,305 

20.000 

15.000 

8,288 

7,126 

5,640 

5,194 

4.691 

2,962 

2,827 

2.537 

2.141 

2.141 

1.622 

382 

250 

212 

174 

157 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


22.970.755 


AppendixB 

October  22. 1991, 

Memorandum  for  George  B.  Breznay, 

Director,  OfHca  of  Hearings  and  Appeals 
From:  Chandler  L  Van  Orman,  Acting 

Administrator,  Economic  Regulatory 

Administration 
Subject:  ERA  Input  for  the  PODRA  Section 

3003(c)  Report 

ERA  has  reviewed  the  funds  held  in  escrow 
as  of  September  30, 1991,  which  haVe  not 
been  petitioned  under  Subpart  V,  A  Subpart 
V  petition  is  filed  with  your  office  following 
completion  of  the  required  payments  into  an 
escrow  account.  Thus,  payment  into  the 
escrow  accounts  we  examined  has  not  been 
completed. 

The  purpose  of  the  review  was  to  identify 
funds  held  in  escrow  in  excess  of  the 
amounts  required  to  effect  restitution  to 
persons  or  classes  of  persons  in  accordance 
with  section  3003(b)(1)  of  the  Petroleum 
Overcharse  Distribution  and  Restitution  Act 
of  1968  (POURA).  Since  the  amount  of  funds 
which  will  be  available  and  the  extent  of 
claims  which  will  be  filed  are  not  known,  the 
funds  currently  on  deposit  in  these  escrow 
accounts  are  not  excess  funds  for  the 
purposes  of  PODRA. 

|FR  Doc.  91-27(J17  Filed  11-7-91:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lER-FRL-4028-51 

Environmental  Impact  Statements  and 
Regulation*;  Availability  of  EPA 
Conunenta 

Availability  of  EPA  comments 
prepared  October  21. 1991  Through 
October  25. 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  national 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  office  of  Federal 
activities  at  (202  260-5076.) 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  the 
Federal  Register  dated  April  5, 1991  (56 
FR  14096). 

Draft  ElSa 

ERP  No.  D-AFS-J6S183-UT  Rating 
EC2.  East  Fork  Black  Forks  Multiple  Use 
Management  Project  Implementation, 
Wasatch-Cache  National  Forest. 
Evanston  Ranger  District,  Summit 
County.  UT. 

Summary 

EPA  has  environmental  concems 
regarding  potential  project  impacts  to 
water  quality  end  aquatic  life. 
Additional  information  should  b« 


provided  in  the  final  EIS  to  allow  full 
assessment  of  potential  environmental 
impacts  and  specific  mitigation  methods 
designed  to  minimize  those  impacts. 

ERP  No.  D-FHW-L40177-WA  Rating 
LO,  190  Seattle  Added  Access  Ramp, 
Construction  to  and  from  1-90  between 
1-5  the  west  shore  of  Lake  Washington, 
Funding,  City  of  Seattle,  King  County, 
WA. 

Summary 

EPA  had  no  objections  to  the 
proposed  action. 

ERP  No.  DS-AFS-I07012-MT  Rating 
EC2,  East  Boulder  Mine  Project. 
Platinum  and  Palladium  Mining. 
Construction  and  Operation,  Additional 
Alternative,  PInn  of  Operations 
Approval  and  COE  section  404  Permit. 
Gallatin  National  Forest,  Sweet  Grass 
County,  MT. 

Summary 

EPA  continues  to  have  environmental 
concerns  but  supports  Alternative  6  as 
the  environmentally  preferable  action 
alternative  regarding  potential  mining 
impacts  to  water  quaUty.  aquatic 
habitat,  and  wildlife. 

Final  EIS* 

ERP  No.  F-AFS-J65154-CO  Hatchet 
Park  Timber  Sales,  Implementation, 
Arapaho  National  Forest,  Sulphur 
Ranger  District,  Grand  County,  CO. 

Summary  ' 

EPA's  concerns  on  the  draft  EIS  was 
addressed  in  the  final.  EPA  requests 
expansion  analysis  of  ecosystems-wide 
impacts  for  subsequent  projects. 

ERP  No.  F-AFS-J65175-MT  Price 
Wise  Timber  Sale,  Implementation, 
Beaverhead  National  Forest,  Wise  River 
Ranger  District,  Beaverhead  County, 
MT. 

Summary 

EPA  has  no  objections  to  the  selected 
alternative. 

ERP  No.  F-AFS-L87025-n)  Beartrack 
Open  Pit  Heap  Leach  Gold  Mine  Project, 
Construction  and  Operation,  NPDES 
Permit  and  section  404  Permit,  Salmon 
National  Forest,  Lemhi  County,  ID. 

Summary 

EPA  continues  to  have  environmental 
concerns  regarding  the  lack  of  a  final 
wetlands  mitigation  plan  in  the  final 
EIS 

eIrP  No.  F-FHW-ES0284-FL  Roosevelt 
Bridge  Replacement  carrying  US  1/FL-5 
across  the  St.  Lude  River.  South  of  FL- 
76  to  North  of  Wright  Boulevard. 
Funding,  Coast  Guard  Permit  and  COB 
section  404  Permit  City  of  Stuart.  Martin 
County,  n* 


Summary 

EPA  has  concerns  with  potential 
impacts  from  haxardous  waste  and 
noise  to  residents  along  the  alignment. 
Waste  cleanup  plans  and  mitigation  of 
noise  impacts  were  recommended. 

ERP  No.  FS-FHW-E40108-NC  Smith 
Creek  Parkway  and  Downtown  Spur 
Construction,  from  NC 133  at  Northenst 
Cape  Fear  River  to  US-74/Eastwood 
Road  and  US-117/Caste  Hayne  Road  at 
Smith  Creek  to  3rd  Street  Updated  and 
Additional  Information.  Funding, 
Wilmington,  New  Hanover  County,  NC. 

Summary 

EPA  recommended  the  developntpnt 
of  a  detailed  wetland  r«storation  plan 
which  would  consider  the  quality  of  the 
wetland  types  together  with  some 
quantification  of  whether  the  proposed 
mitigation  areas  (sisewise)  will  actually 
provide  functional  equivalency  for  the 
unavoidable  losses. 

Dated:  November  5, 1991. 
WilUam  D.  Dickerton, 

Deputy  Director.  Off  me  of  Federal  ActivHin. 
|FR  Doc.  91-27025  Filed  11-7-91:  8:45  am| 
wixiNacooii 


[ER-FRL-402S-4] 

Envlronmantai  Impact  8tat«m«ntt; 
Notle*  of  Availability 

Responsible  Agency:  OfTice  of  Federal 
Activities,  General  Information  (202) 
260-5073  or  (202)  260-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  October  28, 1991  Through 
November  01, 1991  Pursuant  to  40  CFR 
1506.9, 

EIS  No.  910390.  Draft  EfS,  VAD,  NY. 
Albany  New  York  Area  National 
Cemetery  Development,  Construction 
and  Operation,  Sites  Selection.  Town  of 
Florida,  Montgomery  Co.,  Town  of 
Saratoga  and  Town  of  Waterford  Cos: 
NY;  Albany  County,  NY,  Due:  December 
23, 1991,  Contact:  Mart  Kibena  (202)  233- 
8450. 

E/S  No.  910391.  Final  EIS.  AFS.  CA, 
Stanislaus  National  Forest  Land  and 
Resource  Management  Plan. 
Implementation,  Alpine,  Calaveras, 
Mariposa  and  Tuolumne  Counties,  CA, 
Due:  December  09, 1991,  Contact:  Linda 
Graham  (209)  532-3671. 

E/S  No,  910392.  Drafl  EIS.  COE.  CA, 
Sacramento  Metropolitan  Area  Flood 
Control  Plan,  Implementation,  Yolo  and 
Sacramento  Counties,  CA  Due: 
December  23, 1991,  Contact:  Cynthia 
Adometto  (916)  557-6738. 

EIS  Na  910393,  Final  EIS,  BLM,  CA, 
Bishop  Resource  Area,  Resource 
Management  Plan,  implementation, 
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Bakersfield  District.  Mono  and  Inyo 
Counties,  CA.  Due:  December  09, 1991, 
Contact:  Douglas  Dodge  (619)  872-4881. 

EIS  No.  910394.  Draft  Supplement. 
AFS,  KfT.  Montanore  Mine/Mill  Project. 
Construction  and  Operation,  Additional 
Information  and  ModiHcations.  Permit 
Approval,  section  404  Permit,  Special 
Use  Permit,  Kootenai  National  Forest, 
Lincoln  and  Sanders  Counties,  MT,  Due: 
December  23. 1991,  Contact:  Bob 
Thompson  (406)  293-6211. 

EIS  No.  910395.  Draft  EIS.  AFS,  OR. 
Big  Bend  Timber  Sale  and  Road 
Construction  Implementation,  Umpqua 
National  Forest,  North  Umpqua  Ranger 
District,  Douglas  and  Lane  Counties, 
OR,  Due:  December  23, 1991,  Contact: 
Ned  H.  Davis  (503)  496-3532. 

EIS  No.  910396.  Draft  EIS.  FHW,  CA. 
Eastern  Transportation  Corridor  (ETC). 
Construction.  CA-231  between  the 
Riverside  (CA-91)  and  Santa  Ana 
Freeways  (1-5),  Funding  and  section  404 
Permit,  Orange  County,  CA,  Due: 
December  30, 1991,  Contact:  James  ]. 
Bednar  (916)  551-1310. 

EIS  No.  910397.  Draft  EIS.  COE,  PR, 
Rio  Grande  de  Arecibo  Basin,  Flood 
Control  Plan.  Implementation,  Arecibo 
River,  City  of  Areciba,  PR,  Due: 
December  23, 1991.  Contact:  Barbara  B. 
Cintron  (904)  791-1692. 

EIS  No.  910398.  Draft  EIS.  COE,  TX. 
Sargent  Beach  Gulf  Intracoastal 
Waterway  (section  216  study)  Flood 
Control  Plan  and  Erosion  Protection. 
Implementation.  San  Bernard  National 
Wildlife  Refuge.  Galveston  District. 
Matagorda  County,  TX,  Due:  December 
23, 1991,  Contact:  Richard  Medina  (409] 
766-3044. 

Dated:  November  5, 1991. 
WilliaiD  D.  Dickeraon. 

Deputy  Director  Office  of  Federal  Activities. 
(FR  Doc.  91-27028  Filed  11-7-91:  8:45  am] 

BILUNO  CODE  WW-SO-M 


(FRL-4029-1] 

Science  Advisory  Board,  Radiation 
Advisory  Committee,  Open  Meeting 

November  21-22. 1991. 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  (RAC)  will  meet  on 
November  21-22. 1991  at  the  St.  James 
Hotel.  950  24th  St.  NW..  Washington. 
DC.  The  Hotel  telephone  number  is  (202) 
457-0500.  The  meeting  will  begin  both 
days  at  9:30  a.m.,  ending  no  later  than  6 
p.m.  on  November  22.  The  meeting  is 
open  to  the  public  and  seating  is  limited. 

The  Committee  expects  to  consider 
approval  of  two  documents.  One  is  the 


Nonionizing  Electric  and  Magnetic 
Fields  Subcommittee's  report  on  its 
review  of  the  Office  of  Research  and 
Development's  draft  A  Research 
Strategy  for  Electric  and  Magnetic 
Fields:  Research  Needs  and  Priorities 
(EPA/600/9-91/016A).  The  other  is  a 
closure/commentary  letter  concerning 
radionuclides  in  drinking  water.  The 
Committee  will  also  hear  briefings  on 
various  EPA  radiation-related  activities. 

For  details  concerning  this  meeting, 
including  a  draft  agenda,  please  contact 
Mrs.  Kathleen  Conway  or  Mrs.  Dorothy 
Clark,  Science  Advisory  Board  (A-lOlF). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460.  Telephone:  (202)  260-6552  and 
FAX:  (202)  260-7118.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  should 
contact  Mrs.  Conway  no  later  than 
Friday,  November  15, 1991  in  order  to  be 
included  on  the  Agenda.  Written 
statements  of  any  length  (at  least  15 
copies)  may  be  provided  to  Mrs. 
Conway  for  distribution  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

Dated:  November  4, 1991. 
Donald  G.  Barnes, 
Director.  Science  Advisory  Board. 
(FR  Doc.  91-27101  Filed  11-7-91;  8:45  am] 
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[OPTS-59921:  FRL  4003-5] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA), 

ACTtON:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  fmal  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 


receipt  of  4  such  PMN(8)  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

Y  92-29,    November  17. 1991. 

Y  92-30,    November  18. 1991 . 

Y  92-31.  92-32,     November  19. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  O^ice  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW..  Washington.  DC. 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

V  sa-as 

Manufacturer.  Brewer  Science,  Inc. 
Chemical.  (G)  Aromatic  polyurea. 
Use/Production.  (S)  Temporary 
coating.  Prod,  range:  Confidential. 

V  9a-30 

Manufacturer.  Confidential. 

Chemical.  (S)  Butoxyethoxy  ethanel; 
ethylene  oxide;  propylene  oxide; 
potassium  hydroxide. 

Use/Production.  (S)  Defoaming  agent. 
Prod,  range:  Confidential. 

V9a-31 

Manufacturer.  Huls  America  Inc. 

Chemical.  (G)  Dibasic  acid  glycol 
polyester. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

V  sa-aa 

Importer.  Confidential. 

Chemical.  (G)  Modified  polyalkylene 
terephathalate. 

Use/Import.  (G)  Resin  for  photocopy 
toner/ developer.  Import  range: 
Confidential. 

Dated:  November  4, 1991. 

Steven  NewlMirs-Rinn. 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

(FR  Doc.  91-27028  Filed  11-7-81;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB]  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Uniform  Relocation  and  Real 
Property  Acquisition  under  Federal  and 
Federally  Assisted  Programs — 0990- 
0150 — Extension,  no  change — HHS  has 
adopted  standard  government-wide 
regulations  on  acquisition  of  real 
property  and  relocation  of  persons 
thereby  displaced.  Federal  agencies  and 
State  and  local  governments  must 
maintain  records  of  their  acquisition  and 
displacement  activities  sufficient  to 
demonstrate  compliance  with  these 
regulations.  They  may  also  be  required 
to  file  reports  to  permit  Federal 
verification  of  compliance.  Respondents: 
State  or  local  governments.  Federal 
agencies;  Project  Report:  Annual 
Number  of  Respondents:  5;  Annual 
Frequency  of  Response:  1  time;  Average 
Burden  per  Response:  6  hours;  Estimated 
Annual  Burden  for  Project  Report:  30 
hours.  Project  Files:  Annual  Number  of 
Recordkeepers:  5;  Annual  Frequency:  10; 
Average  Burden  per  Response:  30 
minutes;  Estimated  Annual  Burden  for 
Project  Files:  25  hours.  Total  annual 
burden:  55  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
room  3208.  Washington,  DC  20503. 

Dated:  October  28. 1991. 

lames  F.  Trickelt, 

Deputy  Assistant  Secretary  for  Management 
and  A  cquisition. 

|FR  Doc.  91-26533  Filed  11-7-91;  8:45  am] 
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Health  Care  Financing  Administration       fustification 


Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

aoency:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposal  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511).  The  HCFA  has  requested 
expedited  review  by  OMB.  In  keeping 
with  the  requirements  for  expedited 
reviews,  we  are  including  a  copy  of  the 
forms  and  instructions.  Comments  may 
be  sent  to  OMB  at  the  address  below  for 
seven  (7)  days  after  the  date  of  this 
notice. 

Ti'pe  of  Request  New;  Title  of 
Information  Collection:  Medicaid 
Provider  Taxes  and  Donations  Programs 
Applications;  Form  Number  HCFA-840-, 
Use:  Regulation  MB-022-IFC  was 
published  in  the  Federal  Register  on 
September  12, 1991.  The  regulation 
established  the  amount  of  Federal 
Financial  Participation  that  would  be 
available  in  State  Medicaid 
expenditures,  effective  January  1, 1992, 
when  the  State  used  donations  or 
revenues  from  provider-specific  taxes  as 
part  of  the  State's  share  of  those 
expenditures.  This  form  is  completed  by 
Medicaid  State  agencies  to  request  a 
deferred  effective  date;  Frequency:  One- 
time; Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  50;  A  verage  Hours  pfr   \ 
Response:  80;  Total  Estimated  Burden 
Hours:  4.000. 

Additional  Information  or  Comments: 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address:  OMB 
Reports  Management  Branch,  Attention: 
Laura  Oliven,  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503. 

Dated:  November  1, 1991. 

GaU  R.  WUfosky, 

Administrator,  Health  Care  Financing 
Administration. 

Supporting  Statement,  AppUcadon  for 
Deferred  effective  Date  Request: 
Provider  Taxes  and  Donation  Programs, 
HCFA-&40 


1.  Need  and  Legal  Basis 

Section  4701(b)(2)  of  OBRA  ^90 
precludes  Federal  Financial 
Participation  (FFP)  in  State  payments  to 
hospitals,  nursing  facilities,  and 
intermediate  care  facilities  for  the 
mentally  retarded  for  facility 
expenditures  that  are  attributable 
provider-specific  State  taxes. 
Additionally,  HCFA  published  in  the 
Federal  Renter  (September  12, 1991)  an 
interim  final  regulation  (MB-022-IFC) 
that  established  the  amount  of  FFP  that 
would  be  available  in  State  Medicaid 
expenditures,  when  the  State  used 
donations  or  revenues  from  provider- 
specific  taxes  as  the  State  share  of 
Medicaid  expenditures.  In  order  to 
avoid  hardship  in  the  case  of  any  State 
that  is  interested  in  revising  its  tax  laws 
or  provider  donation  arrangements  to  be 
consistent  with  the  provisions  of  this 
rule,  we  will  consider  delaying  the 
effective  date  of  the  rule  in  that  State  for 
6  months  to  enable  the  State  to  enact  or 
implement  the  necessary  changes. 
However,  States  must  complete  an 
application  to  be  considered  for 
selection. 

2.  Information  Uses 

The  completed  application  is  the 
vehicle  by  which  HCFA  will  initiate  the 
process  for  selecting  the  States  that  will 
receive  a  deferred  effective  date.  HCFA 
will  review  the  applications  to  verify 
that  all  necessary  assurances, 
protections  and  supporting 
documentation  are  properly  comprised. 
Failure  to  collect  this  information  would 
result  in  an  inability  to  select 
participating  States. 

3.  Improved  Information  Technology 

The  application  has  been  designed  to 
include  all  requirements  dictated  by  law 
in  a  preprint  format  to  aid  the  State  in 
completion  of  the  form. 

4/5.  Duplication/Similar  Information 

No  other  entity  is  collecting  this  same 
information.  Because  section  4701(B)(2) 
of  OBRA  '90  officially  established  that 
FFP  would  not  be  available  in  State 
payments  to  hospitals,  nursing  facilities, 
and  intermediate  care  facilities  for  the 
mentally  retarded  for  facility 
expenditures  that  are  attributable 
provider-specific  State  taxes,  no  other 
collection  vehicle  currenUy  exists  that 
could  be  easily  modifled  for  this 
purpose. 

6.  Small  Business 

The  collection  of  information  does  not 
involve  small  businesses  or  entities. 
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7.  Less  Frequent  Collection 

This  is  a  one-time  submission  and  will 
be  used  for  the  selection  of  States  that 
will  receive  time  to  transition  out  of 
financing  the  medicaid  program  with 
State  laws  or  provider  donation 
arrangements  that  violate  HCFA 
regulations  eHective  January  1. 1992. 

8.  General  Collection  Guidelines 

These  requirement?  comply  with  all 
general  information  collection  guidelines 
in  5  CFR  132a6. 

9.  Outside  Consultations 

In  developing  this  application.  HCFA 
has  consulted  and  discussed  this  form  in 
detail  with  other  HCFA  offices  and  the 
Office  of  the  General  Counsel. 

10.  Confidentiality 

Confidentiality  has  been  assured  in 
accordance  with  section  1902(a)(7)  of 
the  Social  Security  Act. 

11.  Sensitive  Questions 

There  are  no  questions  of  a  sensitive 
nature  associated  with  these  data 
collection. 

12.  Cost  Estimates 
Federal  Costs 

The  estimated  annual  cost  to  the 
Federal  Government  is  $231.  The  cost 
estimate  is  computed  as  follows: 


Printing .. 
Postage .. 

Total... 


Si  36 
86 

$231 


State  Costa 

The  estimated  annual  cost  to  the  State 
governments  is  $40,000.  The  cost 
estimate  is  computed  as  follows: 
$10  X  80  hours  X  50  respondents  = 
$40,000. 

13.  Estimate  of  Burden 

The  reporting  burden  is  80  hours  per 
application.  Only  one  response  per  State 
is  required:  therefore,  the  total  burden  is 
4.000  hours. 

14.  Change  in  Burden 

There  are  no  changes  in  burden. 

15.  Publication  and  Tabulation  Data 

There  are  no  plans  to  publish  these 
data  collection  for  statistical  use. 

Deferred  Effective  Date  Request:  Provider 
Taxes  and  Donations  Programs 

Standard  Application  Format 

1.  Stale: 

2.  Contact  Person:    

3.  Phone:    

4.  Summitry  Description  of  Current  Provider 
Taxes/Donations  Program:  


5.  Summary  Description  of  Proposed 
Changes: 

6.  Vehicle  for  Implementing  Changes:  e.g.. 
legislation.  State  regulation,  etc. 

7.  Proposed  Changes  Concurred  in  by: 

a.  State  Budget  Office Yes    No 

Undecided 

b.  Governor Yes    No      

Undecided 

c.  Legislative  Committee  Chair(s) 
Name  of  Person Yes    

No Undecided 

Name  of  Committee Yes 

No    Undecided 

Name  of  Person Yes    

No    Undecided 

Name  of  Committee 

State  FY: 

Next  Legislative  Session: 

Regular 

Special 

8.  Anticipated  Effective  Date   of  Proposed 
Changes: 

HCFA-640  (10/91) 

Certification 

I  hereby  apply  for  a  deferment  of  the 
effective  date  for  the  Federal  regulation 
published  on  October     .  1991,  pertaining  to 
Federal  matching  for  derated  funds  and 
provider  taxes.  I  also  certify  that  to  the  best 
of  my  knowledge  and  belief,  the  Information 
provided  is  true,  correct  and  a  complete 
statement  prepared  in  accordance  with 
applicable  instructions. 

(Signed]  Single  State  Agency  Director 

Date 
Attachments 

1.  Tax  Program 

2.  Donation  Program 

Attachment  L  Tax  Program(s)  (Complete  one 
attachment  for  each  provider  tax  program 
within  the  State) 

For  purposes  of  this  form,  a  provider  tax  is  a 
tax  imposed  on  Health  Care  Providers,  items, 
or  services  that  is  net  a  tax  of  general 
applicability  to  other  businesses  and 
individuals  in  the  State. 

1.  What  was/is  the  effective  date  of  the  tax 
program? 

2.  Describe  the  health  care  providers, 
services,  or  items  subject  to  the  tax  (e.g.,  all 
hospitals,  all  nursing  facilities.  State  owned 
facilities,  physician  services,  pharmacy 
goods,  durable  medical  equipment,  etc.) 

3.  Specify  the  base  for  the  tax;  i.e..  gross 
revenues,  Medicaid  revenues.  non-Medicaid 
revenues,  bed  fee,  surcharge,  etc.: 

4.  Does  the  tax  prt^ram  contain  a  "hold 
hamlets"  provision.  Le.,  guarantees  that 
providers  will  receive  sufficient  funds  back 
from  the  State  and  to  restore  their  tax 
payments. 

Yes No If  "yes."  please  specify  the 

source  of  this  money:  Le..  general  revenue, 
special  fund,  etc. 

5.  Are  the  taxes  earmarked  for  or  transferred 
to  a  special  fund  or  account?  Yes 

No  If  "yes,"  please  describe. 

6.  Are  the  taxes  reported  as  allowable  costs 
for  which  the  provider  is  reimbursed? 

Yes  No If  "yes,"  please  explain. 

7.  list  any  type  of  he^th  care  provider  or 
supplier  that  receives  a  payment  from  this 


tax  or  from  the  bind  into  which  the  tax 
receipts  are  deposited. 
B.  Estimate  the  amount  of  Federal  Tinancial 
participation  the  S'ate  expects  to  raise 

through  this  tax  program  in:  FY  91 

and  FY  92 

9.  (a)  What  changt  s  does  the  State  propose 
for  bringing  this  tax  program  into  compliance 
with  section  1903(iHlO)  of  the  Social  Security 
Act  (as  added  by  section  4701(b)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990) 
and  implementing  regulations  published  on 
^? 

(b)  Describe  die  proposed  changes  as  they 
modify  the  information  provided  in  items  1 
through  8  above. 

(c)  What  steps  does  the  State  intend  to  take 
to  accomplish  these  changes? 

10.  Our  questions  may  not  address  all 
appropriate  and  important  points  of  the 
funding  proce8s(e8).  Therefore,  please  add  or 
attach  any  other  information  that  you  believe 
complements  your  explanation. 

11.  Questions  regarding  this  information 
should  be  directed  to: 


(Name) 

(Title) 

(Address) 


(Phone  Number) 

Attachment  II  Provider  Donation  Programfs) 
(Complete  one  Attachment  II,  for  each 
separate  provider  donations  program  within 
the  State) 

1.  What  was/is  the  effective  date  of  the 
donation  program? 

2.  Are  the  donations  reported  as  allowable 
costs  for  which  the  provider  is  reimbursed? 
Yes No If  "yes."  please  explain. 

3.  Does  the  donation  program  contain  a  "hold 
harmless"  provision,  i.e.  guarantees  that 
providers  will  receive  sufficient  funds  back 

from  the  State  to  restore  donations.  Yes 

No If  "yes."  please  specify  the  source  of 

this  money:  i.e..  general  revenue,  special 
fund,  etc.: 

4.  Are  the  donations  earmarked  for  or 
transferred  to  a  special  fund  or  account? 
Yes No U  "yes,"  please  describe,  , 

5.  List  any  type  of  health  care  provider  or 
suppUer  that  receives  a  payment  from  this 
program. 

6.  Estimate  the  amount  of  Federal  financial 
participation  the  State  expects  to  raise 
through  this  donation  program  in:  FY 

91 and  FY  92 

7.  (a)  What  changes  does  the  State  propose  to 
eiiminate  this  donation  program  as  required 
by  regulations  published  on 7 

{b]  Describe  the  proposed  changes  as  they 
modity  the  information  provided  in  items  1 
through  e  above. 

(c)  What  steps  does  the  State  intend  to  take 
to  accomplish  these  changes? 

8.  Our  questions  may  not  address  all 
appropriate  and  important  points  of  the 
funding  prooess(es).  Therefore,  please  add  or 
attach  any  other  information  that  you  believe 
complements  your  explanation. 

9.  Questions  regrading  thi«  information 
should  be  directed  to: 
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(Name) 


(Title) 


(Address) 


(Phone  Number) 

Instructions  for  Completing  Application 

1.  Definition  of  Terms  in  This  Application 

For  the  purpose  of  completing  this  form 
unless  the  context  indicates  otherwise,  the 
following  definitions  will  pertain. 

Current  Program  means  a  donations  and/ 
or  tax  program  in  effect  on  the  date  of  the 
application  or  expected  to  be  in  effect  before 
January  1, 1992. 

■    Donation  means  any  voluntary  payment, 
including,  but  not  limited  to.  a  gift 
contribution,  presentation  or  award. 

Each  Porgram  denotes  a  breaking  down  of 
donations  or  provider  taxes  programs  into 
individual  programs  for  each  provider  type 
and/or  differential  donations/taxing 
principles  involved. 

Health  Care  Provider  includes  any 
Medicaid  provider  organization  or 
association  of  which  Medicaid  providers  are 
members  or  which  operates  on  behalf  of 
Medicaid  providers;  corporation  or 
partnership  formed  or  organized  by  or  on 
behalf  of  Medicaid  providers;  person  who  has 
ownership  or  control  interest  (as  defined  in 
section  1124(a)(3)  of  Act)  in  a  Medicaid 
provider  employee,  spouse,  parent,  child,  or 
sibling  of  an  individual  described  above;  or, 
an  individual  or  entity  that  is  a  major 
customer  or  supplier  of  a  Medicaid  provider. 

Proposed  Program  means  the  revised 
donations  (including  the  absence  of 
donations)  program  which  the  State  is 
proposing  to  put  into  effect  before  )ulv  1, 
1992. 

Tax  means  any  mandatory  payment 
imposed  by  a  State  or  subordinate  unit  of 
government,  including,  but  not  limited  to, 
assessments,  fees,  charges  or  duties. 

2.  Supplementary  Information 
Copies  of  any  all  of  the  following 

documents  must  accompany  your  response: 

State  statutes  imposing/enacting,  or 
administrative  practices  authorizing,  provider 
taxes. 

State  statutes  imposing/enacting,  or 
administrative  practices  authorizing,  provider 
donations. 

Published  legislative  history  of  such 
statutes;  i.e..  committee  reports,  digests,  floor 
debates,  etc. 

Any  State  regulations,  rules,  or 
administrative  guidelines  relating  to  such  tax 
or  donation  programs. 

All  agreements,  memoranda  of 
understanding  or  similar  documents  between 
the  State  and  providers  relating  to  such 
programs. 

3.  Completeness  of  Submission 

Note  that  Attachments  I  and  II  need  to  be 
completed  for  each  taxes/donations  program. 

4.  Submission  of  Application  and  Questions 
About  Application 

This  application  should  be  submitted  to  the 
applicable  HCFA  Regional  Administrator  as 
soon  as  possible,  and  by  January  2. 1992.  at 
the  latest. 


Questions  should  be  addressed  to  the 
applicable  HCFA  Associate  Regional 
Administrator  for  Medicaid. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  60 
hours  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  data 
needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  the  burden, 
to  HCFA  Office  of  Financial  Management. 
P.O.  Box  26684,  Baltimore,  Maryland  21207; 
and  the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (0938-). 
Washington.  DC  20503. 

(FR  Doc.  91-91  Filed  26978-11-91;  8:45  am) 

MLUNO  COOe  4120-«S-«I 


Health  Resources  and  Services      ! 
Administration  \ 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet  during 
the  months  of  December  1991  and 
January  1992. 

Name:  Departments  of  Family  Medicine 
Review  Committee. 

Date  and  Time:  December  5-6, 1991.  8:30 
a.m. 

Place:  Conference  Rooms  |  and  K. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

Open  on  December  5. 8:45  8.m.-9:30  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Departments  of  Family 
Medicine  Review  Committee  shall  review 
applications  that  (1)  either  assist  in  meeting 
the  cost  of  planning,  developing  and 
operating;  or  participating  in  approved 
predoctoral  training  programs  in  the  field  of 
family  medicine;  and  (2)  assist  in  meeting  the 
costs  of  projects  to  establish,  maintain,  or 
improve  academic  administrative  units 
(which  may  be  departments,  division,  or 
other  units)  to  provide  clinical  instruction  in 
family  medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed  to 
the  public  on  December  5,  at  9:30  a.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(e).  title  5  U.S.C.  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 
•         *         *         •         •  ' 

Name:  Departments  of  Family  Medicine 
Review  Committee. 

Date  and  Time:  (anuary  9-10. 1992.  8:30 
a.m. 


Place:  Conference  Rooms  )  and  K. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

Open  on  January  9,  8:30  a.m.-g:30  a.m. 

Closed  for  Remainder  of  Meeting. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed  to 
the  public  on  January  9  at  9:30  a.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(6).  title  S  U.S.C.  Code,  and  the 
Determination  by  the  Administrator.  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mrs.  Sherry  Whipple,  Executive 
Secretary.  Departments  of  Family 
Medicine  Review  Committee,  room  4C- 
18,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone  (301)  443-6874. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  4. 1991. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 
(FR  Doc.  91-26069  Filed  11-7-91: 8:45  am) 
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National  Institutes  of  Healtti 

Consensus  Development  Conference 
on  Acoustic  Neuroms 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Acoustic  Neuroma"  sponsored  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  and  by  the  NIH 
Office  of  Medical  Applications  of 
Research.  The  conference  will  be  held 
December  11-13. 1991,  in  the  Masur 
Auditorium  of  the  Warren  Grant 
Magnuson  Clinical  Center  (Building  10) 
at  the  National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland. 
20892. 

An  acoustic  neuroma  is  a  relatively 
common  brain  tumor  that  can  produce 
serious  morbidity,  or  even  death,  by 
compressing  vital  structures  including 
the  cranial  nerves  and  the  brain  stem. 
The  tumor  can  be  more  accurately 
described  as  a  vestibular  Schwannoma 
that  forms  within  the  internal  auditory 
canal  at  the  base  of  the  brain.  Acoustic 
neuromas  accoimt  for  5  to  10  percent  of 
all  intracranial  tumors  and  an  estimated 
2,000  to  3.000  are  diagnosed  in  the 
United  States  annually.  Initial  symptoms 
usually  consist  of  hearing  loss,  Uimitus. 
and  imbalance  or  disorientation. 
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In  its  most  common  fbrm.  acoustic 
neuroma  •ccure  as  a  sporadic  isolated 
event  in  adults  over  40  years  of  age. 
Total  removal  or  ablation  of  such 
isolated  tumors  is  generally  curative 
although  some  residual  disability  such 
as  unilateral  dea&iess.  facial  weakness, 
or  both  is  common.  In  selected  cases, 
useful  hearing  has  been  preserved. 

Less  often  acoustic  neuromas  may 
develop  on  both  acoustic  nerves,  in 
which  the  implications  regarding 
etiology  and  management  of  patient  and 
family  are  quite  different.  The 
occurrence  of  such  tumors  are  part  of  a 
heritable  trait  known  as 
neurofibromatosis  2.  Tumors  may  form 
in  other  areas  of  the  brain  and  spinal 
cord  as  well.  When  present, 
characteristic  physical  signs  involving 
the  skin  and  eye  permit  critical  early 
diagnosis.  The  gene  responsible  for  the 
disorder  has  been  linked  to  markers  on 
chromosone  22.  but  routine  predictive 
testing  is  not  yet  possible. 

The  conference  will  bring  together 
specialists  in  neurology,  neurosurgery. 
V     otolaryngology,  audiology.  radiology, 
ophthalmology,  neuro-oncology, 
rehabilitation  medicine,  genetics, 
epidemiology,  cell  biology,  counseling 
and  other  health  care  professionals  as 
well  as  representatives  of  the  public. 

The  goal  of  the  conference  is  to  reach 
agreement  on  defining  the  clinical  types 
of  acoustic  neuroma,  on  which 
procedures  are  useful  for  screening  and 
diagnosis,  on  the  options  available  for 
managing  the  disorder  as  well  as  the 
complications  of  treatment,  and  on  the 
key  clinical  and  biological  areas  for 
future  research. 

Following  one-and-a-half  days  of 
presentations  and  discussion  by  the 
audience,  an  independent  consensus 
panel  will  weight  the  scientiHc  evidence 
and  write  a  draft  statement  in  response 
to  the  following  key  questions: 

•  What  are  acoustic  neuromas  and 
how  are  they  classified? 

•  In  «vfaom  should  an  acoustic 
neuroma  be  suspected  and  what 
evaluation  is  indicated? 

•  What  are  the  treatment  options  for 
people  with  acoustic  neuroma? 

•  What  are  possible  adverse 
consequences  of  treatment  and  the 
management  options  for  each? 

•  What  are  appropriate  areas  for 
future  research? 

On  the  final  day  of  the  meeting,  the 
consensus  panel  chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 

The  confefence  is  cosponsored  by  the 
National  Institute  on  Deafness  and 
Other  Communicative  Disorders  and  lh« 
iNi'atioiial  Cancer  Institute. 


Information  on  the  program  may  be 
obtained  from:  Conference  Registrar. 
Prospect  Associates,  1801  Rockville 
Pike,  suite  500.  RockvlUe.  Maryland 
20852.  (301)  46»-633«. 

Dated:  Noveinl>er  1, 1991. 
BaraadiM  Healy. 
Director,  NIH. 
(FR  Dqc.  91-28983  Filed  11-7-91:  8:45  am) 
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National  Cancw  Institute;  MMtings  of 
tt)e  National  Cancer  Advisory  Board 
and  its  Subcommittees 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
National  Cancer  Advisory  Board  and  its 
Subcommittees,  National  Cancer 
Institute.  National  Institutes  of  Health. 
November  24-26, 1991.  Meetings  will  be 
held  at  the  times  and  places  listed 
below.  All  meetings  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Building  31, 
room  10A06.  National  Institutes  of 
Health,  Bethcsda,  Maryland  20692,  Tel. 
301-496-5706,  will  provide  summaries  of 
meetings  and  rosters  of  committee 
members  upon  request  Other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  indicated 
Executive  Secretaiy. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Mrs.  Barbara  Bynum. 
Building  31.  room  10A03,  Bethesda,  MD  20892 
(301)  498-5147. 

Date  of  Meeting:  Novemljer  25-26. 1991. 

Place  of  Meeting:  November  25^ 
Conferenc«  10.  Building  SIC  NIH.  9000 
Rockville  Pike.  Beth««da.  Maryland  20892. 
Novemtjer  28— Mawir  Auditorium.  Building 
10  NIH.  9000  Rockville  Pike.  Bethesda, 
Mar>land  20892. 
November  25,  8  a.m.  to  receos. 
November  28.  8  a.m.  to  adjoumntent. 

Agenda 

November  25:  Reports  on  activities  of  the 
President's  Cancer  paneL  the  Director's 
Report  on  the  National  Cancer  Institute; 
DCBDC  Program  Review;  DCT  Program 
Review;  Cooperative  Group  Program; 
Scientific  Preaentations;  and  new 
business. 

November  28:  2Dth  Anniversary  Symposium 
commemorating  the  passage  of  the 
National  Cancer  Act. 
Name  of  Committee:  Subcommittee  on 

Planning  and  Budget 
Executive  Secretory:  Ms.  Judith  Whalen. 

Building  31.  room  11A23  Bethesda,  MD  20892 

(301)498-5515. 
Date  of  Meeting:  November  25, 1991. 


Place  of  Meeting:  Conference  10,  Building 
3lC  NUi  9000  Rockville  Pike.  Bethesda. 
Maryland  20892. 

Op»n.'  5:15  p.m.  to  adfoumment. 

Agenda:  Discussion  of  the  NCAB  Biannual 
Report  and  1992  Budget. 

Name  of  Committee:  Subcommittee  on 
Women's  Health  and  Cancer. 

Executive  Secretary:  Ms.  Iris  Schneider. 
Building  31.  room  11A48  Bethesda.  MD  20982 
(301)496-5534. 

Date  of  Meeting:  November  25. 1991. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
Room  to  be  Posted  in  Hotti  Lobby.  One 
MeUD  Center.  Bethcsdii.  MD  20814.     - 

Open:  November  25,  8  p.m.  to  adjoumment 

Agenda:  Future  plans  for  special  activities. 

Name  of  Committee:  Subcommittee  on 
Aging  and  Cancer. 

Executive  Secretary:  Dr.  Marvin  Kalt. 
Building  31.  room  10A03.  Bethesda.  MD  20802 
(301)  496-4218. 

Date  of  Meeting:  November  24. 1991. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
Room  to  be  Posted  in  Hotel  Lobby.  One 
Metro  Center.  Bethesda.  MD  20814. 

Open:  8  pJB.  (o  adtoumment 

Agenda:  Initial  organization  and  charges  to 
the  Subcommittee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  93  393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research  93.397.  Cancer  Centers 
Support  93.398.  Cancer  Research  Manpower 
93.399,  Cancer  Control.) 

Dated:  November  L  1901. 
Raymond  BalMf. 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  91-28984  Filed  11-7-9L  8:45  am] 
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National  Cancer  Institute:  Meeting 
(Presidenrs  Cancer  Panel) 

Pursuant  to  Public  Law  91-463,  notice 
is  hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel,  National 
Cancer  Institute.  December  9, 1991.  at 
the  University  of  Texas,  M.D.  Anderson 
Cancer  Center,  Clark  Auditorium,  10th 
Floor,  Clark  Clinic  Building,  1515 
Holcombe  Avenue,  Houston,  TX  77030. 

This  meeting  will  be  open  to  the 
public  on  December  9, 1991. 1  p.m.  to  5 
p.m.  Attendance  will  be  liioited  to  space 
available.  Agenda  items  will  include 
reports  by  the  Chairman.  President's 
Cancer  Panel,  the  Director,  NCI, 
members  of  the  staff  of  the  University 
and  M.D.  Anderson  Cancer  Center  and 
other  participants. 

Dr.  Elliott  Stonehill.  Executive 
Secretary.  President's  Cancer  Panel 
National  Cancer  Institute,  Btiilding  31, 
room  434.  National  Institutes  of  Health. 
Bethesda.  Maryland  20682  (301/406- 
1148)  will  provide  a  roster  of  the  Panel 


members  and  substantive  program 
information  upon  request. 

Da'ed:  November  1, 1991. 
Raymond  Bahor, 

Actiny  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-28985  Filed  11-7-91:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-1917;  FR-M34-I«-S1] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

aqency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPI^MENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
n  jtice  according  to  the  followmg 
categories;  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
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and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS.  room  17A-10.  5600 
Fishers  Une.  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  dte 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequendy  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 


providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  Corps  of  Engineers:  Bob 
Swieconek,  Army  Corps  of  Engineers. 
Civilian  Facilities,  rm.  5138,  20 
Massachusetts  Ave.  NW.,  Washington. 
DC  20314-1000;  (202)  272-1750;  (This  is 
not  a  toll-free  number.) 

Dated;  November  1. 1991. 

Paul  Roitmao  Bardack. 

Deputy  Assistant  Secretary  for  Economic 
Development 

Title  V,  Federal  Suipitw  Praparty  Program 
Federal  Register  Report  for  ll/M/tl 

Suitable/ Available  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  TU-43 

Millers  Ferry  Lock  and  Dam 

Route  1,  Box  102 

Camden  Co;  Wilcox  AL  36726- 

Landholding  Agency:  COE 

Property  Number  319011549 

Status:  Unutilized 

Comment:  1,000  sq.  ft.;  1  story  frame 

residence;  needs  minor  repair  roost  recent 

use — lock  tender's  dwelling. 
Bldgs.  TU-21.  TU-22.  TU-23.  TU-24 
Selden  Lock  and  Dam 
Route  1 

Sawyerville  Co:  Hale  AL  38776- 
Landholding  Agency:  COE 
Property  Numbers:  319011551-319011554 
Status:  Unutilized 
Comment  1.060  sq.  ft^  1  story  frame 

residence;  needs  minor  repair  moat  recent 

use — lock  tender's  dwelling. 
Bldg.  TU-15 

Coffeeville  Lock  and  Dam 
Star  Route  Box  77 

Blandon  Springs  Co;  Choctaw  AL  3691^ 
Landholding  Agency;  COE  | 

Property  Number  319011556  ) 

Status;  Unutilized 
Comment;  1,547  sq.  ft.;  1  story  frame 

residence;  most  recent  use — lock  tender's 

dwelling. 

California 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co;  Los  Angeles  CA  91706- 

Landholding  Agency:  COB 

Property  Number  319011298 

Status:  Unutilized 

Comment:  1.400  sq.  ft.;  1  story  stucco;  needs 

rehab;  termite  damage:  secured  area  with 

alternate  access. 

Florida 

Bldg.  CN-3 

1651  S.  Franklin  Lock  Road 
Alva  Co:  Lee  FL  33920- 
Landholding  Agency:  COE 
Property  Number  319130008 
Status:  Unutilized 

Comment:  1,500  sq.  ft^  1  story  concrete  block 
residence,  off-site  use  only. 

Idaho 

Bldg. 

Albeni  Palls  Dam 

U.S.  Highway  2,  Priest  River 
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Bonner  Co:  Bonner  ID  83856- 

Location:  3V^  miles  west  of  Priest  River. 

Landholding  Agency:  COE 

Property  Number  319110028 

Status:  Unutilized 

Comment:  Z.989  sq.  ft.:  3  story  log 

construction  with  wood  frame:  off-site 

removal  only;  needs  rehab. 

Kentucky 

Green  River  Lock  &  Dam  «3 

Rochester  Co:  Butler  KY  42273- 

Location:  SR  70  west  from  Morgantown.  KY., 

approximately  7  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010022 
Status:  Unutilized 
Comment:  980  sq.  ft:  2  story  wood  frame:  two 

story  residence:  potential  utilities;  needs 

major  rehab. 

Minnesota 

Orwell  Dam  Reservoir 

RFD  «4.  Box  100 

Fergus  Falls  Co:  Ottertail  MN  56537- 

Location:  Off  highway  210. 12  miles  from 

Fergus  Falls. 
Landholding  Agency:  COE 
Property  Number  319011039 
Status:  Unutilized 
Comment  1.040  sq.  ft.;  frame  house:  possible 

asbestos:  potential  utilities. 
Former  Yardmaster's  Dwelling 
Duluth  Vessel  Yard 
900  Minnesota  Avenue 
Duluth  Co:  St.  Louis  MN  55802- 
Landholding  Agency:  COR 
Property  Number  31901ld42 
Status:  Unutilized 
Comment:  1.568  sq.  ft.;  2  story  wood  frame 

residence:  potential  utilities:  minor  rehab. 
Nebraska 

Concession  Stand 

Former  Niobrara'State  Park  Bldg. 

Lewis  and  Clark  Lake.  NE  Co:  Knox  NE 
68760- 

Location:  North  side  of  Hwy  12.  one  mile 
west  of  the  Village  of  Niobrara. 

Landholding  Agency:  COE 

Property  Numl»r  319120004 

Status:  Unutilized 

Comment:  756  sq.  ft..  1  story  wood  frame,  off- 
site  removal  only,  needs  rehab,  possible 
water  damage. 

Barracks  Bldg. 

Former  Niobrara  State  Park  Bldg. 

Lewis  and  Clark  Lake.  NE 

Co:  Knox  NE  68760- 

Location:  North  side  of  Hwy.  12.  one  mile 
west  of  the  Village  of  Niobrara. 

Landholding  Agency:  COE 

Property  Number  319120005 

Status:  Unutilized 

Comment:  1.060  sq.  ft..  1  story  wood  frame, 
needs  rehab,  possible  water  damage,  off- 
site  removal  only. 

Dining  Hall 

Former  Niobrara  State  Park  Bldg. 

Lewis  and  Clark  Lake.  NE  Co:  Knox  NE  68760 

Landholding  Agency:  COE 

Property  Number  319120006 

Status:  Unutilized 

Comment:  1.700  sq.  ft..  1  story  wood  frame, 
needs  rehab,  possible  water  damage,  off- 
site  removal  only. 


New  Mexico 
Bldg.  3W 

Conchas  Lake  Project 
(See  County)  Co:  San  Miquel  NM  88416- 
Landholding  Agency:  COE 
Property  Number  319011507 
Status:  Underutilized 
Comment:  1.000  sq.  ft.:  1  story  adobe 
residence:  intermittently  occupied. 

Ohio 

Barker  Historic  House ' 
Willow  Island  Locks  and  Dam 
Newport  Co:  Washington  OH  45768-9801 
Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure. 
Landholding  Agency:  COE 
Property  Number  319120018 
Status:  Unutilized 
Comment:  1,600  sq.  ft.  bldg.  with  Vt  acre  of 

land.  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities. 

secured  area  with  alternate  access. 

South  Carolina 

BIdgs.  1-5 

).  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick  SC  29821- 
Location:  Vt  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Numbers:  319011544-319011548 
Status:  Excess 
Comment:  1,900  sq.  ft  each:  1  story  masonry 

frame:  possible  asbestos:  most  recent  use — 

storage.    . 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number  319011524 

Status:  Unutilized 

Comment:  1.224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab:  secured  area 

with  alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  4th  Lock 

905  South  Lowe  Street 

Appleton  Co:  Outagamie  Wl  54911- 

Landholding  Agency:  COE 

Property  Number  319011525 

Status:  Unutilized 

Comment:  908  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 
301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 
Landholding  Agency:  COE 
Property  Number  319011527 
Status:  Unutilized 
Comment:  1,290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab:  secured  area  with 

alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  1st  Lock 

905  South  Oneida  Street 

Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Numlwr  319011531 

Status:  Unutilized 

Comment:  1.300  sq.  ft.;  potential  utilities:  2 

story  wood  frame  residence:  needs  rehab; 

secured  area  with  alternate  access. 


Former  Lockmaster's  Dwelling 

Rapid  Croche  Lock 

Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 

Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landholding  Agency:  COE 
Property  Number  319011533 
Status:  Unutilized 
Comment:  1,952  sq.  ft.;  2  story  wood  frame 

residence:  potential  utilities:  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown  Wl  54130- 
Location:  2  miles  southeasterly  from 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D "]  and  River  Street. 
Landholding  Agency:  COE 
Property  Number  319011535 
Status:  Unutilized 
Comment:  1.224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  Chute.  2nd  Lock 
214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 
Landholding  Agency:  COE 
Property  Number  319011536 
Status:  Unutilized 
Comment  1.224  sq.  ft.;  2  story  brick/wood 

frame  residence;  potential  utilities;  needs 

rehab;  secured  area  with  alternate  access. 

Land  (by  State) 
Arkansas 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  n923-9361 

Landholding  Agency:  COE 

Property  Number  319010071 

Status:  Unutilized 

Comment:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010072 

Status:  Unutilized 

Comment:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-0361 

Landholding  Agency:  COE 

Property  Number  319010073 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

DeGray  Lake 

Section  24.  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-93C1 

Landholding  Agency:  COE 

Property  Number  319010074 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010075 
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Status:  Unutilized 

Comment  187.30  acres. 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Gark  AR  71923-0361 

Landholding  Agency:  COE 

Property  Number:  319010076 

Status:  UnutiKzed 

Comment:  13.0  acres. 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Springs  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010077 

Status:  Unutilized  . 

Comment:  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-0361 

Landholding  Agency:  COE 

Property  Number  319010078 

Status;  Unutilized 

Comment:  14.6  acres. 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Springs  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010079 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Springs  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010080 

Status:  Unutilized 

Comment:  4.5  acres. 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Springs  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010081 

Status:  Unutilized 

Comment:  19.50  acres. 

Lake  Greeson 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  71956-9720 

Landholding  Agency:  COE 

Property  Number  319010063  ! 

Status:  Unutilized 

Comment:  46  acres. 

California 

Lake  Mendocino 

1160  Lake  Mendocino  Drive 

Ukiah  Co:  Mendocino  CA  05482-9404 

Landholding  Agency:  COE 

Property  Number  319011015 

Status:  Unutilized 

Comment:  20  acres:  steep,  dense  brush; 

potential  utilities. 
New  Hogan  Lake 
2713  Hogan  Dam  Road 
Valley  Springs  Co:  Calaveras  CA  95252-0128 
Landholding  Agency:  COE 
Property  Number  319011017 
Status:  Unutilized 
Comment:  3J)6  acres:  potential  utilities;  brush 

covered. 


Kansas 

Parcel  1 

El  Dorado  Lake 

Section  13,  24,  and  18 

(See  County)  Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number  319010064 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation. 

Kentucky 

Tract  2625 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Landholding  Agency:  COE 

Property  Number  319010025 

Status:  Excess 

Comment  2.57  acres;  rolling  and  wooded. 

Tract  2709-10  and  2710-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2Vt  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2706-1  and  2709-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2^  miles  in  a  southerly  direction 

from  the  village  of  Rockcartle. 
Landholding  Agency:  COE 
Property  Number  319010027 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utihties. 
Tract  2800 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4V^  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Landholding  Agency:  COE  ' 

Property  Number  319010028 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6V^  miles  west  of  Cadiz. 
Landholding  Agency:  COE 
Property  Number  319010029 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 
Tract  2702 

Barkley  Lake.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  1  mi)«  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010031 
Status:  Excess 

Comment:  4.90  acres;  wooded:  no  utilities. 
Tract  4318 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson 

Creek. 
Landholding  Agency:  COE 
Property  Number  319010032 
Status:  Excess 


Comment:  8.24  acres;  steep  and  wooded. 

Tract  4502 

Barkley  Lake.  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  ZM  miles  in  a  southerly  direction 

from  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010033 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010034 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded:  no 

utilities. 


Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  4221 2- 
Location:  4Vi  miles  south  from  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010035 
Status:  Excess 

Comment:  2.02  acres;  steep  and  wooded:  no 
utilities. 


Tract  4817 

Barkley  Lake.  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  6Vi  miles  south  of  Canton,  KY. 

Landholding  Agency:  COE 

Property  Number  319010036 

Status:  Excess 

Comment:  1.75  acres:  wooded. 

Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Landholding  Agency:  COE 
Property  Number  319010042 
Status:  Excess 
Comment  5.80  acres;  steep  and  wooded. 

Tract  1906 

Barkipy  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Lucation:  Approximately  4  miles  east  of 

EJdyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010044 
StHtus:  Excels 
Comment:  25.86  acres;  rolling  steop  and 

partially  wooded;  no  utilities. 
Tract  1907  • 

Barkley  Lake.  Kentucky  and  Tennessee 
Fxtdyville  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfen  Creek.  4 

mil?s  east  of  Eddyville,  KY 
Ijindholding  Agency:  COE 
Property  Number  319010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded:  no  utilities. 
Tract  2001  #1 

Barklev  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4V^  miles  east  of 

F/idyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319010049 
Status:  Excess 
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Comment:  47.42  acres:  steep  and  wooded;  no 

utilities. 
Tract  2001  #2 

Berkley  Lake,  Kentucky  anu  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4^  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010047 
Status:  Excess 
Comment:  8.64  acres:  steep  and  wooded:  no 

utilities. 
Tract  2005 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  4203O- 
Location:  Approximately  SV^  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010048 
Status:  Excess 
Comment:  4.62  acres:  steep  and  wooded:  no 

utilities. 
Tract  2307 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  7V^  miles 

southeasterly  of  Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010049 
Status:  Excess 
Comment:  11.43  acres:  steep:  rolling  and 

wooded:  no  utilities. 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyville, 

KY. 
Landholding  Agency:  COE 
Property  Number  319010050 
Status:  Excess 
Comment:  1.56  acres:  steep  and  wooded:  no 

utilities. 
Tract  2504 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  9  miles  southeasterly  of  Eddyville. 

KY. 
Landholding  Agency:  COE 
Property  Number  319010051 
Status:  Excess 
Comment:  24.46  acres:  steep  and  wooded;  no 

utilities. 
Tract  214 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad.  1  mile  east  of  the  Cumberland 

River. 
Landholding  Agency:  COE 
Property  Number  319010052 
Status:  Excess 

Comment:  5.5  acres;  wooded:  no  utilities. 
Tract  215 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  S  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319010053 
Status:  Excess 

Comment:  1.40  acres:  wooded:  no  utilities. 
Tract  241 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Menson  Fnrry  Road.  6  miles 

west  of  Kuttawa,  KY. 


Landholding  Agency:  COE 

Property  Number  319010054 

Status:  Excess 

Comment:  1.26  acres:  steep  and  wooded:  no 

utilities. 
Tracts  306.  311.  315  and  325 
Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa,  KY. 

on  the  waters  of  Cypress  Creek. 
Landholding  Agency:  COE 
Property  Number  319010055 
Status:  Excess 
Comment:  38.77  acres:  steep  and  wooded:  no 

utilities. 
Tracts  2305.  2306.  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  6V^  miles  southeasterly  of 

Eddyville,  KY. 
.  Landholding  Agency:'COE 
Property  Number  319010056 
Status:  Excess 
Comment:  97.66  acres:  steep  rolling  and 

wooded:  no  utilities. 
Tract  500-2 

Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa  Co:  Lyon  KY  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Barkley  Lake.  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  Village  of  Linton.  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number  319010058 
Status:  Excess 
,    Comment:  0.93  acre;  rolling,  partially  wooded; 
^     no  utilities. 
Tract  5240 

Barkley  Lake.  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
^Landholding  Agency:  COE 
Property  Number  319010059 
Status:  Excess 
Comment:  2.26  acres;  steep  and  wooded;  no 

utilities. 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  *Vi  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319011621 
Status:  Excess 
Comment:  3.71  acres;  steep  and  wooded: 

subject  to  utility  easements. 
Tract  4619-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V^  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319011622 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 


Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319011623 
Status:  Unutilized 
Comment:  0.70  acre,  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road,  6 

miles  west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319011624 
Status:  Excess 
Comment:  11.16  acres:  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa.  KY. 
Landholding  Agency:  COE 
Property  Number  319011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011626 
Status:  Excess 
Comment:  1.00  acre;  wooded;  subject  to 

utility  easements. 
Tract  233 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Locatlon:  5  miles  southwest  of  Kuttawa 
Landholding  Agency;  COE 
Property  Number  319011627 
Status:  Excess 
Comment:  1.00  acre;  wooded;  subject  to 

utility  easements. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 

Shreveport  Co:  Caddo  LA  71103 

Landholding  Agency:  COE  j 

Property  Number  319011009 

Status:  Unutilized 

Comment:  11  acres;  wildlife/forestry;  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport, 

LA. 
Landholding  Agency:  COE 
Property  Number  319011010 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 

Minnesota 

Parcel  D 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442 

Location:  3  miles  from  city  of  Cross  Lake, 

between  highways  6  and  371, 
Landholding  Agency:  COE 
Property  Number  319011038 
Status:  Excess 
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Comment:  17  acres:  no  utilities. 

Tract  02 

Sandy  Lake 

McGregor  Co:  Aitkins  MN  55760 

Location:  4  miles  west  of  highway  65, 15  miles 

from  city  of  McGregor. 
Landholding  Agency:  COE 
Property  Number  319011040 
Status:  Excess 

Comment:  4  acres:  no  utilities. 
TracJ  98 
Leech  Lake    . 

Benedict  Co:  Hubbard  MN  56641 
Location:  1  mile  from  city  of  Federal  Dam, 

MN. 
Landholding  Agency:  COE 
Property  Number:  319011041 
Status:  Excess 

Comment:  7.3  acres;  no  utilities. 
Missouri 

Parcel  B 

Wappapello  Lake 

Section  23 

Wayne  Co:  Wayne  MO 

Location:  NW  Vi,  NE  Vi,  Section  23  and 

Survey  813,  T29N.  5th  PM. 
I.andholding  Agency:  COE 
Property  Number:  319010094 
Status:  Excess 
Comment:  46  acres;  most  recent  use — wild 

life  management. 
Parcel  D 

Wappapello  Lake 
Section  3 

Wayne  Co:  Wayne  MO 
Landholding  Agency:  COE 
Property  Number  319010095  I 

Status:  Excess 
Comment:  38  acres;  most  recent  use — wild 

life  management.  , 

Harry  S  Truman  Dam  &  Reservoir 

Warsaw  Co:  Benton  MO  65355 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Landholding  Agency:  COE 
Property  Number  319030014 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities. 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease— expires 

1994. 

Parcel  8 

Grenada  Lake 

Section  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011020 

Status:  Underutilized 

Comment:  30  acres;  no  utilities;  intermittently 

used  under  lease — expires  1994. 
Parcel  9 
Grenada  Lake 
Section  20,  T24N.  R7E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 


Property  Number  319011021 

Status:  Underutilized 

Comment:  23  acres;  no  utilities:  intermittently 

used  under  lease — expires  1994. 
Parcel  10 
Grenada  Lake 

Sections  16, 17, 18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities: 

intermittently  used  under  lease— expires 

1994. 
Parcel  2 
Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011023 
Status:  Underutilized 
Comment:  60  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  3 
Grenada  Lake 
Section  4.  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011024 
Status:  Underutilized 
Comment:  120  acres:  no  utilities;  most  recent 

use — wildlife  and  forestry  management: 

(13.5  acres/agriculture  lease). 
Parcel  4 
Grenada  Lake 
Section  2  and  3.  T23N.  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011025 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  5 

Grenada  Lake  | 

Section  7,  T24N.  ROE 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency;  COE 
Property  Number  319011028 
Status:  Underutilized 
Comment:  20  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management:  (14 

acres/agriculture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24iN,  R6E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number  319011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  11 
Grenada  Lake 
Section  20.  T24N,  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011028 
Status:  Underutilized 
Comment:  30  acres:  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  12 
Grenada  Lake 
Section  25,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38903-0903 


Landholding  Agency:  COE 

Property  Number  319011029 

Status:  Underutilized 

Comment:  30  acres:  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  13 
Grenada  Lake 
Section  34,  T24N.  R7E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number  319011030  | 

Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management.  (11 

acres/agnculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011031 
Status:  Underutilized 
Comment:  15  acres:  no  utilities:  most  recent 

use — wildlife  and  forestry  manaromep* 
Parcel  15 
Grenada  Lake 
Section  4  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COB 
Property  Number  319011032 
Status:  Underutilized 
Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  16 
Grenada  Lake 
Section  9,  T23N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011033 
Status:  Underutilized 
Comment:  70  acres:  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  17 
Grenada  Lake 
Section  17,  T23N.  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number  319011034 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcel  18 

Grenada  Lake 

Section  22,  T23N.  R7E 

Grenada  Co:  Grenada  MS  28902-0903 

Landholding  Agency:  COE 

Property  Number  319011035 

Status:  Underutilized 

Comment:  10  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  19 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011036 
Status:  Underutilized 
Comment:  20  acres:  no  utilities;  most  recent 

use — wildlife  and  forestry  management 

Ohio 

Hannibal  Locks  and  Dam 
Ohio  River 
P.O.  Box  8 


57340 
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Hannibal  Co:  Monroe  OH  43931-0008 
Location:  Adjacent  to  tbc  new  Martinaville 

Bridge. 
Landholding  Agency:  COE 
Property  Number:  319010015 
Status:  Underutilized 
Comment:  22  acres-  river  bank. 

Oklahoma 

Parcel  No.  8 

Fort  Gibson  Lake 

Section  22 

Cherokee  County,  OK 

Landhoiding  Agency:  COE 

Property  Number' 219013801 

Status:  Underutilized 

Comment:  5  acres:  bushy  and  timbered 

subject  to  grazing  lease. 
Parcel  No.  9 
Fort  Gibson  Lake 
Section  16 

Cherokee  County.  OK 
Landholding  Agency:  COE 
Property  Number  219013802 
Status:  Underutilized 
Comment:  7.5  acres:  rolling:  relatively  open; 

subject  to  grazing  lease;  most  recent  use — 

recreation. 
Parcel  No.  10 
Fort  Gibson  Lake 
Section  16 

Cherokee  County.  OK 
Landholding  Agency:  COE 
Property  Number  219013803 
Status:  Underutilized 
Comment:  36  acres:  rolling:  relatively  open; 

subject  to  grazing  lease;  most  recent  use — 

recreatioiL 
Parcel  No.  11 
Fort  Gibson  Lake 
Section  16 

Cherokee  Cam\ty.  OK 
Landholdii^  Agency:  COE 
Property  Number  219013804 
Status:  Underutilized 
Comment:  6a34  acres:  semi  open  with  trees; 

most  recent  use — recreation. 
Parcel  No.  12 
Fort  Gibson  Lake 
Section  16 

Cherokee  County.  OK 
Landholding  Agency;  COE 
Property  Number  219013805 
Status:  Underutilized 
Comment:  6  acres;  flat  and  open:  subject  to 

grazing  lease;  most  recent  use — recreation. 
Parcel  No.  13 
Fort  Gibson  Lake 
Section  21 

Cherokee  County.  OK 
Landholding  Agency:  COE 
Property  Number  219013806 
Status:  Underutilized 
Comment:  7  acres;  flat  and  open;  subject  to 

grazing  lease;  most  recent  use — recreation. 
Parcel  No.  17 
Fort  Gibson  Lake 
Section  12 

Wagoner  Ca  Co:  Wagoner  OK 
Landholding  Agency:  COE 
Property  Number  219013807 
Status:  Underutilized 
Comment:  25.09  acres:  flat  with  trees;  subject 

to  grazing  lease:  most  recent  use — 

recreation. 


Parcel  No.  18 

Fort  Gibson  Lake 

Section  12 

Wagoner  Co.  Co:  Wagoner  OK 

Landholding  Agency:  COE 

Property  Number  219013808 

Status:  Underutilized 

Comment:  8.77  acres:  subject  to  grazing  lease; 

most  recent  use  recreation. 
Parcel  No.  22 
Fort  Gibson  Lake 
Section  16  and  21 
Wagoner  Co.  Co:  Wagoner  OK 
Landholding  Agency;  COE 
Property  Number  219013809 
Status:  Underutilized 
Comment:  177.84  acres;  rolling  with  timbered 

and  open  areas;  subject  to  grazing  lease; 

most  recent  use — recreation. 

Parcel  No.  32 

Fort  Gibson  Lake 

Section  2 

Mayes  County.  OK 

Landholding  Agency:  COE 

Property  Number  219013810 

Status:  Underutilized 

Comment:  22  acres:  rolling  and  open;  subject 

to  grazing  lease;  most  recent  use — 

recreation. 
Parcel  No.  33 
Fort  Gibson  Lake 
Section  4 

Mayes  County.  OK 
Landholding  Agency:  COE 
Property  Number  219013811 
Status:  Underutilized 
Comment  18  acres:  flat  and  open;  subject  to 

grazing  lease;  most  recent  use — recreation. 
Parcel  No.  34 
Fort  Gibson  Lake 
Section  34 
Mayes  County.  OK 
Landholding  Agency:  COE 
Property  Number  219013812 
Status:  Underutilized 
Comment:  18  acres:  hilly-timbered:  subject  to 

grazing  lease;  most  recent  use — recreation. 
Parcel  No.  36 
Fort  Gibson  Lake 
Section  12 
Mayes  County.  OK 
Landholding  Agency:  COE 
Property  Number  219013813 
Status:  Underutilized 
Comment;  19  acres;  subject  to  grazing  lease; 

most  recent  use — recreation. 
Parcel  No.  38 
Fort  Gibson  Lake 
Section  7  and  8 
Mayes  County,  OK 
Landholding  Agency:  COE 
Property  Number  219013814 
Status:  Underutilized 
Comment:  97.39  acres;  rolling,  partially  open 

with  trees;  subject  to  grazing  lease;  most 

recent  use — ^recreation. 
Parcel  No.  40 
Fort  Gibson  Lake 
Section  5 

Mayes  County,  OK 
Landholding  Agency:  COE 
Property  Number  219013815 
Status:  Underutilized 
Comment:  42  acres:  timber  subject  to  grazing 

lease;  most  recent  use  recreation. 


Parcel  No.  41 
Fort  Gibson  Lake 
Section  5 

Mayes  County.  OK 
Landholding  Agency:  COE 
Property  Number  219013816 
Status:  Underutilized 
Comment:  10  acres  some  trees;  subject  to 
grazing  lease;  most  recent  use — recreation. 

Pine  Creek  Lake 
Section  27 

McCurtain  County.  OK 
Landholding  Agency:  COE 
Property  Number  319010923 
Status:  Unutilized 

Comment;  3  acres:  no  utilities;  subject  to  right 
of  way  for  Oklahoma  State  Highway  3. 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap.  Road 

«4. 
Landholding  Agency:  COE 
Property  Number  319010018 
Status:  Excess 
Comment:  2.58  acres:  steep  and  densely 

wooded. 
Tracts  6ia  611. 612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150 
Location:  1-79  North.  1-80  West.  Exit  Sharon. 

R18  North  4  miles,  left  on  R5ia  right  on 

Mercer  Avenue. 
Landholding  Agency:  COE 
Property  Number  319011001 
Status:  Excess 
Comment:  24.00  acres:  subject  to  flowage 

easement 
Tracts  L24.  L2e 
Crooked  Creek  Lake 
Armstrot^  County.  PA  03051 
Ix>cation:  Left  bank — 6S  miles  downstream  of 

dam. 
Landholding  Agency:  COE 
Property  Number  319011011 
Status:  Unutilized 
Comment  7.89  acres:  potential  for  utilities. 

Tennessee 

Tract  6827 

Berkley  Lake 

Dover  Co:  Stewart  TN  37058 

Location:  2^  miles  west  of  Dover,  TN. 

Landholding  Agency:  COE 

Property  Number  319010927 

Status:  Excess 

Comment:  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010  i 

Berkley  Lake 

Dover  Co:  Stewart  TN  37058 
Location:  3H  miles  south  of  village  of 

Tabaccoport. 
Landholding  Agency:  COE 
Property  Number  319010928 
Status:  Excess 
Comment:  100.68  acrer,  subject  to  existing 

easements. 
.Tract  11516 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015 
Location:  %  mile  downstream  from 

Cheatham  Dam  j 
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Landholding  Agency:  COE 

Property  Number  319010929 

Status:  Excess 

Comment:  26.25  acres:  subject  to  existing 

easements. 
Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  West  of  Buckeye  Bottom  Road 
Landholding  Agency:  COE 
Property  Number  319010930 
Status:  Excess 
Comment:  14.48  acres:  subject  to  existing 

easements. 
Tract  2227 

J.  Percy  Priest  Dam  and  Resorvoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number  319010931 
Status;  Excess 
Comment:  2.27  acres;  subject  to  existing 

easements. 
Tract  2107 

|.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  Across  Fall  Creek  near  Fall  Crf  ek 

camping  area. 
Landholding  Agency:  COE 
Property  Number  319010932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 
Tracts  2601.  2602.  2603.  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Cainesboro  Co:  Jackson  TN  38562 
Location:  TN  Highway  56 
Landholding  Agency:  COE 
Property  Number  319010933 
Status:  Unutilized 
Comment:  11  acres:  subject  to  existing 

easements. 
Tract  1911 

J.Tercy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Property  Number  319010934 
Status:  Excess 
Comment:  15.31  acres;  subject  to  existing 

easements. 
Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number.  319010935 
Status:  Excess 
Comment:  12  acres;  subject  to  e^^isting 

easements. 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058 
Location:  2V^  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number  319010936 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements. 
Tracts  8813.  8814 
Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050 
Location:  1  '/t  miles  East  of  Cumberland  City. 


Landholding  Agency:  COE 
Property  Number  319010937 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements. 
Tract  8911 
Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN  37050 
Location:  4  miles  east  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number  319010938 
Status:  Excess 
Comment:  7.7  acres:  subject  to  existing 

easements. 
Tract  11503 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number  319010939 
Status:  Excess 
Comment;  1.1  acres:  subject  to  existing 

easements. 
Tracts  11523. 11524 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  2^i  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Numt^r  319010940 
Status:  Excess 
Comment:  19.5  acres:  subject  to  existing 

easements. 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  4^  miles  SW.  of  Bumpus  Mills. 
Landholding  Agency:  COE 
Property  Number  319010941 
Status:  Excess 
Comment:  17  acres:  subject  to  existing 

easements. 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer.  TN. 

Highway  140 
Landholding  Agency:  COE 
Property  Number:  319010943 
Status:  Excess 
Comment:  6.6  acres:  subject  to  existing 

easements. 
Tract  6049 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  1 V^  miles  SE  of  Dover.  TN. 
Landholding  Agency:  COE 
Property  Number  319010944 
Status:  Excess 
Comment:  29.67  acres:  subject  to  existing 

easements. 

Tracts  6005  and  6017 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Landholding  Agency:  COE 
Property  Number  319011173 
Status:  Excess 
Comment:  5  aces;  subject  to  existing 

easements. 
Tracts  K-1191.  K-1135 
Old  Hickory  Lock  and  Dam 


Hartsville  Co:  Trousdale  TN  37074- 
Landholding  Agency:  COE 
Property  Number  319130007 
Status:  Underutilized 
Comment:  92  acres  (38  acres  in  floodway), 
most  recent  use— recreation. 

Texas 

Parcel  »222 

Lake  Texoma 

(See  County!  Co:  Grayson  TX 

Location:  C.  Meyerheim  survey  A-829 ). 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Comment:  52.80  acres;  most  recent  use — 

recreation. 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Colorado 

John  Martin  Reservoir 
Project  Office 
Star  Route 

Hasty  Co:  Bent  CO  81044- 
Landiholding  Agency:  COE  s 

Property  Number  319010014 
Status:  Underutilized 

Comment:  1,350  sq.  ft.:  one  floor  brick;  most 
recent  use — residence— office. 

Florida 

BIdgs.  CN7.  CN8 

Ortona  Lock  Reservation.  Okeechobee 

Waterway 
Ortona  Co;  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholdihg  Agency:  COE 
Property  Numbers:  319010012-319010013 
Status:  Unutilized 
Comment:  1,468  sq.  ft.  each:  one  floor  wood 

frame:  most  recent  use — residences: 

secured  with  alternate  access. 

BIdg.  CN-19 

Moore  Haven  Lock 

Okeechobee  Waterway 

Moore  Haven  Co:  Glades  FL  33471- 

Location:  1  mile  east  of  highway  27 

Landholding  Agency:  COE 

Property  Number  319011688 

Status:  Unutilized 

Comment:  1,281  sq.  fl.:  1  story  frame 

residence:  secured  area  with  alternate 

access. 

Georgia 

Lots 

Lake  Forrest  Subdivision 
Woodframe  House 
Hartwell  Co:  Hartwell  GA 
Landholding  Agency:  COE 
Property  Number  319110028 
Status:  Excess 

Comment:  896  sq.  ft.;  2  Story  wood  frame 
residence:  off-site  removal  only. . 

Illinois 

BIdgs.  1-7 

Ohio  River  Locks  A  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  RiVer  Locks  and  Dam  No.  53 
at  Grand  Chain 
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Landholding  Agency:  OOE 
Property  Numbers:  319010001-319010007 
Status:  Unutilized 

Comment:  900  sq.  ft  each:  1  fkxir  wood 
fraae  most  recent  use — residences. 

Indiana 

Cagles  Mill  Uke 

Cagles  Mill  Lake  Dam 

Poland  Co:  Putnam  IN  47868- 

Location:  Midway  between  Iridianapotis  and 

Terre  Haute,  5  miles  west  of  Poland  on 

SR42. 
Landholding  Agency:  COE 
Property  Number  319011046 
Status:  Unutilized 
Commeot-  IMS  tq.  ft^  wood  frame  residence: 

minor  rehab. 
Dwelling  *2 
Cagles  Mill  Lake 
Poland  Co:  Putnam  IN  47866- 
Location:  5  miles  west  of  Polano  on  SR  42 
Landholding  Agency:  COE 
Property  Number  319011686 
Status:  Unutilized 
Comment:  872  sq.  ft.;  1  story  wood  frame 

residence;  fair  condition. 

Kentucky 

Kentucky  River  Lock  and  Dam  3 
PleMurerille  Co:  Henry  KY  400S7- 
Location:  SR  421  North  from  Frankfort.  KY.  to 

highway  561.  right  on  561  approximately  3 

miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010060 
Status:  Unutilized 
Comment:  897  sq.  f).;  2  story  wood  frame: 

stractural  deficiencies. 
Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry  KY  40057- 
Location:  SR  421  north  from  Frankfort,  KY.  to 

highway  501,  right  on  561  approximately  3 

miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010061 
Status:  Unutilized 
Comment:  1.060  sq.  ft.:  2  story  wood  frame: 

needs  rehab. 
Bldgs.  1-2 

Kentucky  River  Lock  and  Dam 
Carrolton  Co:  Carroll  KY  41008- 
Location:  Take  i-71  to  Carrolton.  KY  exit  go 

east  on  SR  »227  to  Highway  320.  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319011628-319011629 
Status:  Unutilized 
Comment:  1.530  sq.  ft.  each:  2  story  wood 

frame  house:  subject  to  periodic  flooding: 

needs  rehab. 

Montana 

Entry  Building 

Fort  Peck  Project 

Fort  Peck  Co:  Valley  MT  58223- 

Location:  Highway  24  about  1.6  mile  from 

project  headquarters. 
Landholding  Agency:  COE 
Property  Number  319C11539 
Status:  Excess 
Comment:  225  sq.  ft.:  1  story  wood  frame: 

needs  rehab;  off-site  removal. 

New  Mexico 
BIdg  2E 


Conchas  Lake  Project  Office 
(See  County)  Co;  San  Miguel  NM  88416- 
Landholding  Agency:  COE 
Property  Nwnber  319011536 
Status:  Underutilized 
Comment:  1.000  sq.  ft.:  1  story  adobe 
residence. 

(Pennsylvania 

Conemaugh  River  Lake 
Road  »1.  Box  702 
Saltsburg  Co:  Indiana  PA  15681- 
Landholding  Agency:  COE 
Property  Number  319010019 
Status:  Unutilized 

Comment:  2.642  sq.  ft.:  one  unit  of  brick/ 
frame  duplex;  most  recent  use — residence. 

Curwensville  Lake 

Curwensville  Co:  Clearfield  PA  16833- 

Location:  Curwensville  Lake  Administration 

Area  off  Route  453. 
Landholding  Agency:  COE 
Property  Number  319030001 
Status:  Excess 
Comment:  1.500  sq.  ft.;  1  story  wood  frame: 

most  recent  use — residential;  off-site  use 

only. 
Foster  Joseph  S8>Tes  Dam 
Damtenders  Residence 
Beach  Creek  Co:  Centre  PA  16822- 
Ix>cation:  Administrative  Area  of  dam  off 

Route  150 
Landholding  Agency:  COE 
Property  Number:  319030002 
Status:  Excess 
Comment:  1,262  sq.  ft.:  1  story  brick/concrete 

frame:  most  recent  use — residential;  off-site 

use  only. 

Bldg. — Cowaneaque  Lake 

Tioga  Co:  Tioga  PA  16946- 

Location:  Located  on  north  side  of  Blisa  Road 

across  from  Cowansesque  Dam  Office 
Landholding  Agency:  COE 
Property  Number  319120003 
Status:  Excess 
Comment:  2.640  sq.  ft..  1  story  wood  frame. 

most  recent  usa — storage,  off-site  removal 

only 

Virginia 

Tract  HH  3331 -B 
John  H.  Kerr  Reservoir 
W'oodframe  House 
South  Boston  Co:  Halifax  VA 
Landholding  Agency:  COE 
Property  Number  319110027 
Status:  Excess 

Comment:  1.040  sq.  ft;  1  story  wood  frame 
residence;  off-site  removal  only. 

Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  lames  Street 

De  Pere  Co:  Brown  WI  54115- 

Landholding  Agency:  COE 

Property  Number  319011526 

Status:  Unutiltxed 

Comment:  1.224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Land  (by  State) 

Georgia 

E.  O.  Tract  A 

|.  Strom  Thurmond  Dam  and  Reservoir 


Columbia  County.  GA 

Location:  3  miles  east  of  CA  104  and  Ridge 

Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011516  ' 

Status:  Unutilized 
Comment:  17  acres:  potential  utilities;  most 

recent  use— forest  and  wildlife  reserve. 

E.  O.  Tract  B 

|.  Strom  Thurmond  Dam  and  Reservoir 

Columbia  County.  GA 

Location:  3  miles  east  of  GA  104  and  Ridg« 

Road  intersactian. 
Landholding  Agency:  COE 
Property  Number  319011517 
Status:  Unutilized 
Comment  68  acres:  potential  utilities:  most 

recent  use — forest  and  wildlife  reserve. 

E.  O.  Tract  D 

J.  Strom  Thurmond  Dam  and  Reservoir 

Lincoln  County.  GA 

Location:  Northwest  of  Forest  Lake  Estates 

on  Dozier  Branch. 
Landholding  Agency:  COE 
Property  Number  319011518 
Status:  Unutilized 
Coimnent  7  acres;  potential  utilities:  most 

recent  use — forest  and  wildlife  reserve. 

E.  O.  Tract  F 

J.  Strom  Thurmond  Dam  and  Reservoir 

Columbia  County.  GA 

Location:  Approximatety  2  miles  east  of  GA 

104  and  Keg  Creek  Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011510 
Status:  Unutilized 
Comment:  29  acres:  potential  utilities:  most 

recent  use — forest  and  wildlife  reserve. 

E.  O.  Tract  E 

J.  Strom  Thurmond  Dam  and  Reservoir 

Columbia  Coimty.  GA 

Location:  Approximately  1 W  miles  east  of 

GA  104  and  Keg  Creek  Road  Intersection. 
Landholding  Agency:  COE 
Property  Number  319011520 
Status:  Unutilized 
Comment  12  acres;  potential  utilities:  most 

recent  use — forest  reserve  and  wildlife 

management 

E.  O.  Tract  G 

J.  Strom  Thurmond  Dam  and  Reservoir 

Columbia  County.  GA 

Location:  4  miles  east  of  CA  104  and  Ridge 

Road  Intersecttoo. 
Landholdirg  Agency:  COE 
Property  Number  319011521 
Status:  Unutilized 
Comment:  8  acres:  potential  utilities:  moat 

recent  use — forest  and  wildlife  reserve. 

E.  O.  Tract  H 

|.  Strom  Thurmond  Dam  and  Reservoir 

Columbia  County,  GA 

Location:  4  miles  east  of  GA  104  and  Ridge 

Road  Intersection. 
Landholding  Agency:  COE 
Property  Number  319011522 
Status:  Unutilized 
Comment:  7  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 

E.  O.  Tract  I 

].  Strom  Thurmond  Dam  and  Reservoir 
Columbia  County.  GA 
Ix>cation:  4  miles  east  of  GA  104  and  Ridge 
Road  Intersection. 
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Landholding  Agency:  COE 
Property  Number:  ^901 1523  I 

Status:  Unutilized  '       ' 

Comment:  8  acres;  potential  utilities:  most 
recent  use — forest  and  wildlite  reserve. 

Kansas 

Paradise  Point 

Public  Use  Area  [feny  I 

Perry  Co:  Jefferson  KS«M7»- 

Location:  Upper-east  reaches  vliheVttty 

Lake  project  epproxifflately  6^  miles  west 

of  OskaJoesa.  UVi  miles  aoutiieast  of  Vally 

Falls. 
I.andholding  Agency:  COE 
Property  Number  319011540 
Status:  Underutilized 
Comment:  479  acres:  portion  in  floodwayj 

reservoir  flood  control  area:  remote 

location. 
Grasshopper  Point 

Public  Use  Area  (Perry  Lake)  1 

Perry  Co:  Jefferson  KS  80073-  'I 

Location:  Along  the  west  shore  of  Perry  Lake. 

5  miles  east  (gravel  road)  from  Meridan.  5 

miles  south  from  Ozawkic. 
Landholding  Agency:  COE 
Property  Number  319011541 
Status:  Underutiliaed 
Comment:  174  acres:  portion  to  floodway/ 

reservoir  flood  control  area:  remote 

location. 
Sunset  Ridge 

Public  Use  Area  (Perry  Lake)  I 

Perry  Co:  Jefferson  KS  66073- 
Location:  Upper-west  reaches  of  the  Perry 

Lake  project,  approximately  8  miles  south 

from  Valley  Falls. 
Landholding  Agency:  COE  i 

Property  Number:  319011542 
Status:  Underutilized 
Comment:  279  acres;  portion  in  floodway/ 

reservoir  fiood  control  area:  remote 

location. 

Dragoon  Access  Area 

Pomona  Lake 

Vassar  Co:  Osage  KS  66643- 

Location:  Upper  reaohes  of  north  shore  of  the 

Pomona  Lake,  approximately  lO.S  milea 

north  and  east  of  Lundon. 
Landholding  Agency:  COE 
Property  Number  31901 1S43 
States:  Undenitilixed 
Comment:  110  acres:  portioa  in  floodway/ 

reservoir  flood  control  area. 

Pennsylvania 

Loyalhanne  Lake 

RD2 

Saltsbiifg  Co;  WeetmoreUod  PA 

Location:  Fronts  on  state  route  185. 

Landholding  Agency:  COE 

Property  Number  319011002 

Status:  Underutilized 

Comment  15  acres:  radio  communication 

antenna  located  on  portion  of  land:  most 

recent  use — park  and  recreation. 
East  Branch  Clarion  River  Lake 
Wilcox  Co:  Elk  PA 
Location:  Free  camping  area  on  tlie  right  bank 

off  entrance  roadway. 
Landholdiag  Ageot^COE 
Property  Number  319011912 
Status:  Underutilized 
Comment:  1  acre:  laoet  recent  mae — ^free 

campground. 


South  Caroliita 

E.  O.  Tract  ] 

J.  Strom  Thurmond  Dam  and  Reservoir 

McCormick  County.  SC 

Location:  4  miles  southwest  of  Plum  Brandi 

SC  on  road  to  Claries  Mill  Marina. 
Landholding  Agency:  COE 
Property  Number  919011914 
Status:  Unutilized 
Comment:  57  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 
E.  O.  Tract  C 

).  Strom  Thurmond  Dam  and  Reservoir 
McCormick  Coun^,  9C 
Location:  Approximately  1  mile  north  of  US 

221  and  SC  28  intersection. 
Landholding  Agency:  COE 
Property  Number  319011515 
Status:  Unutilized 
Comment:  70  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 

Texas 

Part  of  Tract  A-10 

Tarrant  County,  TX 

Location:  Off  FM  2499  at  north  end  of  dam 

embankment 
Landholding  Af«icy:  OOE 
Property  Number  319010390 
Status:  Excess 
Comment:  0.29  acres:  most  recent  use — 

parking  lot. 

Part  of  Tract  340 

Joe  Pool  Lake 

(See  CounfyJ  Co:  Dallas  TX 

Landh<Ming  Agency:  COE 

Property  N«imber  S1901O400 

Status:  Unutilized 

Comment:  1  acre  future  use — recreation. 

Suitable/To  Be  Excess 

Buildings  (by  SlateJ 

Kentucky 

Bldg. — Markland  Locks  &  Dam 
Hwy  42.  iJi  miies  downstream  of  Warsaw 
Warsaw  Co:  Gallalin  KY  410es- 
Landholding  Agency:  COE 
Property  Number  319130004 
Status:  Unutilized 

Comment:  64  sq.  fl..  1  story  wood  frame,  most 
recent  use — utility.  off^He  use  only. 

Michigan 

Former  C  G.  Lightkeeper  Sta. 

Little  Rapids  Channel  Project 

St.  Marys  River 

Sault  Ste.  Made  Co:  Chippewa  MI  49783- 

Location:  3  miles  east  of  downtown  Sault  Ste. 

Marie. 
Landholding  Agency:  COE 
Property  Number  319011573  ^ 

Status:  Excess 
Comment  1,411  sq.  ft.;  2  story;  wood  frame  on 

.62  acres:  needs  Teheb:  secured  area  wi^ 

alternate  access. 

Texas 

Bldg.  6-B 

Brazos  River  Floodgates 
Freeport  Co:  Brazoria  TX  77541- 
Localion:  5  miles  soath  of  Freeport. 
Landholding  Agencjr  COE 
Property  Number  31911«aS0 
Status:  Unutilized 


Comment  1.100  sq.  fU  2  alary  wood  frame 
needs  mayor  rahati:  possible  asbestoc  off- 
site  use  only. 

Bldg.  &-C 

Colorado  River  Locks 

109  Colorado  River  Lodca 

Matagorda  Co:  Matagorda  TX  77547- 

Landholding  Agency:  COE 

Property  Number  319110031 

Status:  UnntiHzed 

Comment:  1.100  sq.  ft.;  1  story  wood  frame: 
needs  rehab:  off-site  ose  only. 

Land  (by  Stale) 

Kansas 

Parcel  #1 

Fall  River  Lake 

Section  26 

Greenwood  County.  KS 

Landholding  Agency:  COE 

Property  Number  319010065 

Status:  Unutilized 

Comment  155  aotaa:  ouMt  recent  use — 

recreation  and  leased  cottage  sites. 
Parael#2 
Fall  River  Lake 
Sections  25  and  26 
Greenwood  County,  KS 
Landholding  Agency:  COE 
Property  Number  319010066 
Status:  Excess 
Comment  38.62  acres:  most  recent  use — 

recreation. 
Parcel  #3 
Fall  River  Lake 
Section  28 

Greenwood  County.  KS 
Landholding  Agency:  COE 
Property  Number  319010067 
Status:  Excess 
Comment:  22.44  acres:  most  recent  use — 

recreation. 

Kentucky 

Tract  B— Markland  Locks  h  Dam 
Hwy  42.  S.S  mites  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number  319130002 
Status:  Unutilized 

Comment:  10  acres,  most  recent  use — 
recreational,  possible  periodic  flooding. 

Tract  A — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41895- 
Landholding  Agency:  COE 
Property  Number  319130003 
Status:  Unutilized 

Comment  8  acres,  most  recent  use- 
recreational,  possible  periodic  flooding. 

Tract  C — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  4109S- 
Landholding  Agency:  COE 
Property  Number  319130005 
Status:  Unutilized 

Comment  4  acres,  most  recent  use — 
recreational,  possible  periodic  flooding. 

Massachusetts 

Buffumville  Dam 

Flood  Caatrol  ftofeot 

Gale  Road 

Cariton  Co:  Wofcetter  MA  01540-0155 
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Location:  Portion  of  tracts  B-20a  B-248.  B- 

251,  B-204.  B-247.  B-200  and  B-256 
Landholding  Agency:  COE 
Property  Number  319010016 
Status:  Excess 
Comment:  1.45  acres. 
Conant  Brook  Dam 
Flood  Control  Dam 
Wales  Road 

Monson  Co:  Hampden  MA  01057- 
Location:  Portion  of  Tract  211 
Landholding  Agency:  COE 
Property  Number  319010017 
Status:  Elxcess 
Comment:  5.27  acres. 

Hodges  Village 

Dam  Flood  Control  Project 

Old  Howarth  Road 

Oxford  Co:  Worcester  MA  01540-0500 

Location:  Portion  of  Tract  A-108,  See  Project 

Manager  at  Hodges  Village  Dam.  Oxford. 

MA  (508)  987-2800. 
Landholding  Agency:  COE 
Property  Number  319011006 
Status:  Excess 
Comment:  6.02  acres;  3  acres  paved  road, 

subject  to  utility  easement 

Oklahoma 

Parcel  No.  100 

Lake  Texoma 

Section  25,  T7S.  R5E 

Enos  Co:  Marshall  OK 

Location:  1  mile  northeast  of  Enos 

Landholding  Agency:  COE 

Property  Number  319010440 

Status:  Unutilized 

Comment:  11.77  acres;  most  recent  use — 

recreation. 
Parcel  No.  7 
Kaw  Lake 
Section  27 
Kay  County,  OK 
Landholding  Agency:  COE 
Property  Number  319010842 
Status:  Excess 
Comment:  21  acres;  potential  utilities;  most 

recent  use — recreation. 
Parcel  No.  3 
Sardis  Lake 
Section  21 
Latimer  County,  OK 
Landholding  Agency:  COE 
Property  Number  319010843 
Status:  Excess 
Comment:  2.5  acres;  potential  utilities;  most 

recent  use — wildlife  management. 
Parcel  No.  4 
Sardis  Lake 
Section  21 
Latimer  County.  OK 
Landholding  Agency:  COE 
Property  Number  319010844 
Status:  Excess 
Comment:  4.5  acres;  potential  utilities;  most 

recent  use — wildlife  management 
Parcel  7 

Port  Gibson  Lake 
Section  6 

Cherokee  County,  OK  74434 
Landholding  Agency:  COE 
Property  Number  319010809 
Status:  Unutilized  Comment:  16.31  acres; 

potential  utilities:  most  recent  use 

recreational  and  development 


Parcel  14 

Fort  Gibson  Lake 

Section  20 

Cherokee  County.  OK  74434 

Landholding  Agency:  COE 

Property  Number  319010670 

Status:  Unutilized 

Comment:  52.00  acres:  potential  utilities; 

subject  to  haying/grazing  leases:  most 

recent  use — recreational. 

Parcel  15 

Fort  Gibson  Lake 

Section  22 

Cherokee  County.  OK  74434 

Landholding  Agency:  COE 

Property  Number  319010871 

Status:  Unutilized 

Comment:  7.51  acres:  potential  utilities:  most 

recent  use — recreational. 
Parcel  28 
Fort  Gibson  Lake 
Section  35 

Mayes  County.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319010877 
Status;  Unutilized 
Comment:  36.59  acres;  potential  utilities;  and 

intensive:  most  recent  use — recreational: 

Parcel  75 

Fort  Gibson  Lake 

Section  16 

Mayes  County,  OK  74434 

Landholding  Agency:  COE 

Property  Number  319010887 

Status:  Excess 

Comment:  45  acres:  potential  utilities;  subject 

to  haying  lease  and  flowage  easement; 

most  recent  use — recreational. 
Parcel  88 
Fort  Gibson  Lake 
Section  7 

Wagoner  County,  OK  74434 
Landholding  Agency:  COE 
Property  Number  319010699 
Status:  Unutilized 
Comment:  14  acres:  potential  utilities;  subject 

to  grazing  lease:  most  recent  use — 

recreational. 
Parcel  89 
Fort  Gibson  Lake 
Section  7 

Wagoner  County,  OK  74434 
Landholding  Agency:  COE 
Property  Number  319010900 
Status:  Excess 
Comment:  16  acres:  potential  utilities;  subject 

to  grazing  lease  and  flowage  easement; 

most  recent  use — recreational. 
Parcel  95 
Fort  Gibson  Lake 
Section  33 

Wagoner  County.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319010906 
Status:  Unutilized 
Comment:  8  acres:  potential  utilities;  most 

recent  use — recreational. 
Parcel  No.  43 
Fort  Gibson  Lake 
Section  11 

Mayes  County.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011371 
Status:  Underutilized 


Comment:  125  acres:  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 
Parcel  No.  49 
Fort  Gibson  Lake 
Section  15 

Mayes  County.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011377 
Status:  Excess 
Comment:  26.94  acres:  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 
Parcel  No.  61 
Fort  Gibson  Lake 
Section  13 

Mayes  County.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011389 
Status:  Excess 
Comment:  54  acres:  potential  utilities;  subject 

to  flowage  easement;  most  recent  use — 

recreation. 

Parcel  No.  99 
Fort  Gibson  Lake 
Section  21 

Wagoner  County,  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011400 
Status:  Excess 

Comment:  5  acres:  small  creek  on  land;  most 
recent  use — recreation. 

Parcel  No.  102 
Fort  Gibson  Lake 
Section  33 

Wagoner  County,  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011403 
Status:  Excess 

Comment:  7  acres;  subject  to  grazing  lease: 
most  recent  use  recreation. 

Parcel  No.  105 
Fort  Gibson  Lake 
Section  14.  22  and  23 
Wagoner  County.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011406 
Status:  Underutilized 
Comment:  375  acres;  portion  is 

environmentally  protected:  most  recent 

use — recreation. 

Oregon 

Tract  108  (Portion  of ) 

Willow  Creek  Lake  Project 

Heppner  Co:  Morrow  OR  77836Locatlon: 

Located  up  hill  from  the  left  abutment  of  the 

dam  structure. 
Landholding  Agency:  COE 
Property  Number  319011687 
Status:  Unutilized 
Comment:  2.25  acres:  tmimproved  land; 

secured  area  with  alternate  access. 

Pennsylvania 

Tract  B-202  (Portion  of) 

Stillwater  Reservoir 

Forest  City  Co:  Susquehanna  PA  18421- 

Location:  On  the  Lackawanna  River.  4  miles 

north  of  Forest  City. 
Landholding  Agency:  COB 
Property  Number  319010009 
Status:  Unutilized 
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Comment:  70  acres:  property  divided  by  a 
creek:  access  to  majortty  of  the  land  is 
difficult 

GSA  Number  PA-P-0065. 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheathan  TN  3701S- 
Location:  Right  dovnatnam  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Number  319010942 
Status:  Excess 
Comment:  8.93  acres:  subject  to  existing 

easements. 

Texas 

Tract  1-957 

Whitney  Lake 

Bosque  Co:  Bosque  TX 

Location:  Via  Avenue  B  within  the 

community  of  KopperL 
Landholding  Agency:  COE 
Property  Number  319110029 
Status:  Unutilized 
Comment:  .18  acres:  potential  utilities: 

encroachments  on  lai^ge  portion  of 

property. 

Tract  J-036 

Whitney  Lake 

Bosque  Co:  Bosque  TX 

Location:  Off  F.  M.  Highway  56  within  the 

community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number  3191 10032 
Status:  Unutilized 

Comment:  5.4  acres:  potential  utilities. 
Tract  F-516  O.C.  Fisher  Lake 
Parallel  with  Grape  Creek  Road 
San  Angelo  Co:  Tom  Green  TX  78902-3085 
Landholding  Agency:  COE 
Property  Number  319120002 
Status:  Unutilized 
Comment:  2.13  acres,  potential  limited 

utilities. 

Unsuitable  Properties 
Buildings  (by  State/ 
Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

CarroUton  Co:  Carroll  KY  41008- 

Landholding  Agency:  COE 

Property  Number  219040416 

Status:  Unutilized 

Reason:  Other 

Comment:  Spring  Hmiafe. 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-09W- 

(.andholding  Agency:  COE 

Property  Number  219040417 

Status:  UnutiUzad 

Reason:  Other 

Comment:  Coal  Stora^ 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY40em-«M» 

Landholding  Agencjr:  GOE 

Propertr  Miaabfir  Z19IM041S 

Status:  Unutilized 


Reason:  Other 

Comment:  Coal  Storage. 

Bam 

Kentucky  River  Lock  and  Dam  No.  3 

Highway  561 

Pleasureville  Co:  Henry  KY  400S7- 

Landholding  Agency:  COE 

Property  Number:  219040410 

Status:  Underutilized 

Reason:  Other 

Comment  110  year  old  bam  with  crumbled 

foundation. 
Tract  111— Building 
Martins  Fork  Lake 
Smith  Co:  Harlan  KY  40807- 
Location:  13  miles  southeast  of  Harlan  on 

Highway  987. 
Landholding  Agency:  COE 
Property  Number  319010062 
Status:  Unutilized 
Reason:  Floodway. 
Latrine 

Kentucky  River  Lock  and  Dam  No.  3 
Highway  561 

Pleasureville  Co:  Henry  KY  40057- 
Landholding  Agency:  COE 
Property  Number  319040000 
Statua:  Unutilized 
Reason:  Other 
Comment:  Detached  Latrine. 
6-Room  Dwelling 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Westem  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120010 
Status:  Unutilized 
Reason:  Floodway. 
2-Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Westem  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120011 
Status:  Unutilized 
Reason:  Floodway. 
Office  and  Warehouse 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  4ZZ73- 
Location:  Off  State  Hwy  360.  which  runs  off 

of  Westem  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120012  j 

Status:  Unutilized  I 

Reason:  Floodway. 

2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Landholding  Agency:  COE 

Property  Number  319120013 

Status:  Unutilized 

Reason:  Floodway. 

Missouri 

Building — Stockton  Lake  Pra^t 

Old  Mill  Area 

Cedar  County,  MO  65785- 

Landhoiding  Agency:  COE 

Property  Number  219040414 

Status:  Unutilized 

Reason:  Floodway. 

New  Mexico 

Cochiti  Lake  Project  Office 


Pena  Blanca  Cw  Pena  Blaaca  NM  87041- 
Location:  30  miles  fron  Santa  Fe.  45  mile* 

from  AltMiqoerque. 
Landholding  Agency:  COE 
Property  Number  SlSOllSOS 
Status:  Underutilized 
Reason:  Secured  Area.  I 

Tennessee 

BIdg.  204  I 

Cordell  Hull  Lake  and  Dam  f>roiect 
Defeated  Creek  Recfeatioa  Area 
Carthage  Co:  Smith  TN  37030- 
Locatlon:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011499 
Status:  Unutilized 
Reason:  Floodway. 
Tract  2618  (Portion) 
Cordell  Hull  Lake  and  Datn  Project 
Roaring  River  Recreation  Area 
Gainesboro  Co:  Jackson  TYJ  38562- 
Location:  TN  Highway  135 
Landholding  Agency:  COE 
Property  Number  31B011503 
Status:  Underutilized 
Reason:  Floodway. 

Texas 

Bldg.  18 
Fort  Point 

Galveston  Harbor  and  Chanael  Project 
Galveston  Co:  Galveston  TX  775S0- 
Landholding  Agency:  COE 
Property  Number  319110033 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  19 
Fort  Point 

Galveston  Harbor  and  Channel  Project 
Galveston  Co:  Galveston  TX  77550- 
Landholding  Agency:  COE 
Property  Number  319110034 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  20 

Fort  Point 

Galveston  Harbor  and  Channel  Project 

Galveston  Co:  Galvestoa  TX  77550- 

Landholding  Agency:  COE 

Property  Number  319110035 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  21 

Fort  Point 

Galveston  Harbor  and  Ghaaoel  Project 

Galveston  Co:  Galveston  TX  77550- 

Landholding  Agenqy:  COE 

Property  Number  319110036 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  22 
Fort  Point 

Galveston  Harbor  and  ChaBnel  httject 
Galveston  Co:  GaivettoB  TX  77SS0- 
Landholding  Agency:  COE 
Property  Number  319110017 
Status:  Unutilized 
Reason:  Secured  Area. 

Land  (by  State) 

Kentucky 

Tract  4628 

Barkley  Lake.  Kentucky  and  Tennesset: 


57346 
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Donaldson  Creek  Launching  Area 

Cadiz  Co:  Trigg  KY  42211- 

Location:  14  miles  from  US  Highway  68. 

Landholding  Agency:  COE 

Property  Number  319010030 

Status:  Underutilized 

Reason:  Floodway. 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  HWY.  27  to  Blue  fohn  Road 

Bumside  Co:  Pulaski  KY  42519- 

Landholding  Agency:  COE 

Property  Number.  319010038 

Status:  Underutilized 

Reason:  Floodway. 

Tract  AA-2728 

Wolf  Creek  Dam  and  L.ake  Cumberland 

KY  HWY.  80  to  Route  789 

Bumside  Co:  Pulaski  KY  42519- 

Landholding  Agency:  COE 

Property  Number  319010039 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1358 

Barkley  Lake,  Kentucky  and  Tennessee  - 

Eddyville  Recreation  Area 

Eddyville  Co:  Lyon  KY  4203&- 

Location:  US  Highway  82  to  state  highway  93. 

Landholding  Agency:  COE 

Property  Number  319010043 

Status:  Excess 

Reason:  Floodway. 

Red  River  Lake  Project 

Stanton  Co:  Powell  KY  40380- 

Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  ^en  take  SR  Hand 

15  north  to  SR  613. 
Landholding  Agency:  COE 
Property  Number  319011664 
Status:  Unutilized 
Reason:  Floodway. 
Barren  River  Lock  &  Dam  No.  1 
Richardsville  Co:  Warren  KY  42270- 
Landholding  Agency:  COE 
Property  Number  319120008 
Status:  Unutilized 
Reason:  Floodway. 
Creen  River  Lock  ft  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy.  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120009 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  &  Dam  No.  4 
Woodbury  Co:  Butler  KY  42288- 
Location:  Off  State  Hwy  403.  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number  319120014 
Status:  Underutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  5 
Readville  Co:  Butler  KY  42275- 
Location:  Off  State  Highway  185 
Landholding  Agency:  COE 
Property  Number  319120015 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  6 
Brownsville  Co:  Edmonson  KY  42210- 
Locution:  Off  State  Highway  259 
Landholding  Agency:  COE 


Property  Number  319120016 
Status:  Underutilized 
Reason:  Floodway. 
Vacant  land  west  of  locksite 
Greenup  Locks  and  Dam 
5121  New  Dam  Road 
Rural  Co:  Greenup  KY  41144- 
Landholding  Agency:  COE 
Property  Number  319120017 
Status:  Unutilized 
Reason:  Floodway. 

Minnesota 

Parcel  G 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011037 
Status:  Excess 
Reason:  Other 
Comment:  highway  right  of  way. 

Missouri 

Stockton  Public  Use  Area 

Stockton  Lake 

Stockton  Co:  Cedar  MO  65785-0632 

Location:  Adjacent  to  and  east  of  Stockton. 

MO. 
Landholding  Agency:  COE 
Property  Number  319011471 
Status:  Underutilized 
Reason:  Floodway. 
Smith's  Fork  Park 
Smithville  Lake 
Smithville  Co:  Clay  MO  64089- 
Location:  Within  Smithville  Lake  water 

resource  project  downstream  from  dam, 

adjoins  Smithville. 
Landholding  Agency:  COE 
Property  Number  319011473 
Status:  Underutilized 
Reason:  Floodway. 
Old  Mill  Area 
Stockton  Lake 

Stockton  Co:  Cedar  MO  63785-0632 
Location:  Below  Stockton  Lake  Dam  on  right 

bank  of  Outlet  Channel/SAC  River. 

Approximately  2  miles  from  Stockton. 
Landholding  Agency:  COE 
Property  Number  319011477 
Status:  Underutilized 
Reason:  Floodway. 
Ditch  19,  Item  2,  Tract  No.  230 
St.  Francis  Basin  Project;  ZVi  miles  west  of 

Maiden  Co:  Dunklin  MO 
Landholding  Agency:  COE 
Property  Number  319130001 
Status:  Unutilized 
Reason:  Floodway. 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

North  Carolina 

Land 

Atlantic  Intrncoastal  Waterway 

Corrituck  County.  NC 

Location:  Near  old  Coinjack  Bridge. 


Landholding  Agency:  COE 
Property  Number  319011537 
Status:  Unutilized 
Reason:  Floodway. . 

Ohio 

Ohio  River 

New  Cumberland  Lock  and  Dam 

Glasgow  Co:  Beaver  OH 

Landholding  Agency:  COE 

Property  Number  319011560 

Status:  Unutilized 

Reason:  Floodway. 

Ohio  River 

Pike  Island  Lock  and  Dam 

RD  #1,  Box  33 

Tiltonsville  Co:  Jefferson  OH  ^^ 

Landholding  Agency:  COE  "T 

Property  Number  319011561 

Status:  Underutilized 

Reason:  Floodway. 

Pike  Island  Locks  and  Dam 

Ohio  River 

RD  1,  Box  33 

Steubenville  Co:  Jefferson  OH  13952- 

Landholding  Agency:  COE 

Property  Number  319030012 

Status:  Underutilized 

Reason:  Floodway. 

Pennsylvania 

Land 

Raystown  Lake 

Huntingdon  Co:  Huntingdon  PA 

Location:  Downstream  of  Raystown  I.ake. 

Landholding  Agency:  COE 

Property  Number  219040420 

Status:  Excess 

Reason:  Other 

Comment:  Property  Landlocked. 

Conemaugh  River  Lake 

RD  «1.  Box  702 

Blairsville  Co:  Indiana  PA  15681- 

Location:  West  side  of  Route  217 

Landholding  Agency:  COE 

Property  Number  319011557 

Status:  Underutilized 

Reason:  Floodway. 

Loyalhanna  Lake 

RD#2 

Latrobe  Co:  Westmoreland  PA 

Landholding  Agency:  COE 

Property  Number  319011559 

Status:  Unutilized 

Reason:  Floodway. 

Loyalhanna  Lake 
RD#2 

Saltsburg  Co:  Westmoreland  PA 
Landholding  Agency:  COE 
Property  Number  319011562 
Status:  Underutilized 
Reason:  Floodway. 
Loyalhanna  Lake 
RD«2 

Saltsburg  Co:  Westmoreland  PA 
Landholding  Agency:  COE 
Property  Number  319011563 
Status:  Unutilized 
Reason:  Floodway. 
Lock  and  Dam  #7 
Monongahela  River 
Greensboro  Co:  Greene  PA 
Location:  Left  hand  side  of  entrance  roacway 
to  project 
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Landholding  Agency:  COE 
Property  Number  319011564 
Status:  Unutilized  ' 

Reason:  Floodway. 

Portion  of  Tract  406C  j 

Cowanesque  Lake  Project 

Nelson  Cemetery 

Nelson  Co:  Tioga  PA  16946- 

Landholding  Agency:  COE 

Property  Number  319011620 

Status:  Excess 

Reason:  Other 

Comment:  Cemetery. 

East  Branch  Clarion  River  Lake 

Wilcox  Co:  Elk  PA 

Location:  Outflow  access  area — below  dam 

Landholding  Agency:  COE 

Property  Number  319030013 

Status:  Underutilized 

Reason:  Floodway. 

Land— Tioga-Hammond  Lakes 
Mansfleld  Co:  Tioga  PA  16933- 
Location:  2  miles  northeast  of  Mansfield  on 

State  Route  58044 
Landholding  Agency:  COE 
Property  Number  319120001 
Status:  Excess 
Reason:  Floodway. 

Tennessee  \ 

McClure  Bend 

Cordell  Hull  Dam  and  Reservoir 

Carthage  Co:  Smith  TN  37030- 

Location:  Highway  85  to  McClure  Bend  Road. 

Landholding  Agency:  COE 

Property  Number  219040412 

Status:  Underutilized 

Reason:  Floodway. 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Tracts  800,  802-806,  835-637, 90O- 

902. 1000-1003,  1025 
Landholding  Agency:  COE 
Property  Number  219040413 
Status:  Underutilized 
Reason:  Floodway. 
Cheatham  Lock  and  Dam 
Highway  12 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  Tracts  E-513,  E-512-1  and  E-512-2 
Landholding  Agency:  COE 
Property  Number  219040415 
Status:  Underutilized 
Reason:  Floodway. 
Tract  6737 

Blue  Creek  Recreation  Area 
Barkley  Lake,  Kentucky  and  Tennessee 
Dover  Co:  Stewart  TN  37058- 
Location:  U.S.  Highway  7g/TN  Highway  761 
Landholding  Agency;  COE 
Property  Number  31901147B 
Status;  Underutilized 
Reason;  Floodway. 
Tracts  3102,  3105,  and  3106 
Brimstone  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  Big  Bottom  Road 
Landholding  Agency;  COE 
Property  Number  319011479 
Status;  Excess 
Reason;  Floodway. 
Tract  3507 


Proctor  Site 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay  TN  38551- 
Location;  TN  Highway  52 
Landholding  Agency:  COE 
Property  Number  319011480 
Status:  Unutilized 
Reason;  Floodway, 

Tract  3721 
Obey 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co;  Clay  TN  38551- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number  319011481 
Status:  Unutilized 
Reason;  Floodway. 
Tracts  608,  609,  611  and  612 
Sullivan  Bend  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency;  COE 
Property  Number  319011482 
Status;  Underutilized 
Reason;  Floodway. 
Tract  920 

Indian  Creek  Camping  Area 
Cordell  Hull  Lake  and  Dam  Project 
Granville  Co:  Smith  TN  38564- 
Location;  TN  Highway  53 
Landholding  Agency;  COE 
Property  Number  319011483 
Status;  Underutilized 
Reason;  Floodway. 

TracU  1710, 1716  and  1703 
Flynns  Lick  Launching  Ramp 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co;  Jackson  TN  38562- 
Location:  Whites  Bend  Road 
Landholding  Agency;  COE 
Property  Number  319011484 
Status;  Underutilized 
Reason;  Floodway. 
Tract  1810 

Wartrace  Creek  Launching  Ramp 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38551- 
Location;  TN  Highway  85 
Landholding  Agency;  COE 
Property  Number  319011485 
Status;  Underutilized 
Reason;  Floodway. 

Tract  2524 

Jennings  Creek 

Cordell  Hull  L«ke  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location;  TN  Highway  85 

Landholding  Agency;  COE 

Property  Number  319011486 

Status:  Unutilized 

Reason;  Floodway 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  Big  Bottom  Road 

Landholding  Agency;  COE 

Property  Number  319011487 

Status:  Unutilized 

Reason;  Floodway. 

Tracts  2200  and  2201 

Gainesboro  Airport 

Cordell  Hull  Lake  and  Dam  Project 


Gainesboro  Co;  Jackson  TN  38562- 

Location;  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319011488 

Status;  Underutilized 

Reason;  Within  airport  runway  clear  zone 

Floodway. 
Tracts  710C  and  712C 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co;  Smith  TN  37030- 
Location;  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Number  319011489 
Status;  Unutilized 
Reason:  Floodway. 
Tract  2403,  Hensley  Creek 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co;  Jackson  TN  38562- 
Location;  TN  Highway  85 
Landholding  Agency;  COE 
Property  Number  319011490 
Status;  Unutilized 
Reason;  Floodway. 
Tracts  2117C,  2118  and  2120 
Cordell  Hull  Lake  and  Dam  Project 
Trace  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location;  Brooks  Ferry  Road 
Landholding  Agency:  COE 
Property  Number  319011491 
Status;  Unutilized 
Reason;  Floodway. 
Tracts  424,  425  and  426 
Cordell  Hull  Lake  and  Dam  Project 
Stone  Bridge 

Carthage  Co;  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency;  COE 
Property  Number  319011492 
Status;  Unutilized 
Reason;  Floodway. 
Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 
Suggs  Creek  Embayment 
Nashville  Co:  Davidson  TN  37214- 
Location;  Interstate  40  to  S.  Mount  Juliet 

Road. 
Landholding  Agency:  COE 
Property  Number  319011493 
Status;  Underutilized 
Reason;  Floodway. 

Tract  1811 

West  Fork  Launching  Area 

Smyrna  Co:  Rutherford  TN  37167- 

Location:  Florence  road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number  319011494 
Status:  Underutilized 
Reason:  Floodway. 

Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co;  Rutherford  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency:  COE 
Property  Number  31901149a 
Status;  Underutilized 
Reason;  Floodway. 

Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 

Pools  Knob  Recreation 

Smyrna  Co;  Rutherford  TN  37167- 
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Location:  Jonea  Mill  Road 
Landholding  Agency:  COE 
Property  Number  31901149e 
Status:  Underutilized 
Reason:  Fkwdway. 

Tracts  245.  Z57.  and  256 

).  Perry  Priest  Dam  and  Reservoir 

Cook  Recreation  Area 

Nashville  Co:  Davidson  TN  37214- 

LocatJon:  2.2  milea  south  of  Interstate  40  near 

Saunders  Ferry  Pike. 
Landholding  Agency:  COE 
Property  Number  319011497 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  107, 109  and  110 
Cordell  Hull  Lake  and  Dam  Project 
Two  Prong 

Carthage  Co:  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011496 
Status:  Unutilized 
Reason:  Floodway. 

Tracts  2919  and  2929  , 

Cordell  Hull  Lake  and  Dam  Protect 
Sugar  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  Sugar  Creek  Road 
Landholding  Agency:  COE 
Property  Number  319O11S0O 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  1218  and  1204 
Cordell  Hull  Lake  and  Dam  Project 
Granville — Alvin  Yourk  Road 
Granville  Co:  Jackson  TN  38564- 
Landholding  Agency:  COE 
Property  Number  319011501 
Status:  Unutilized 
Reason:  Floodway. 
Tract  2100 

Cordell  Hull  Lake  and  Dam  Project 
Galbreaths  Branch 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number  319011502 
Status:  Unutilized 
Reason:  Floodway. 
Tract  104  et.  al. 

Cordell  Hull  Lake  and  Dam  Project 
Horseshoe  Bend  Launching  Area 
Carthage  Co:  Smith  TN  37030- 
Location:  Highway  70  N 
Landholding  Agency:  COE 
Property  Number  319011504 
Status:  Underutilized 
Reason:  Floodway. 

Tracts  5ia  511.  513  and  514 
J.  Percy  Priest  Dam  and  Reservoir  Project 
Lebanon  Co:  Wilson  TN  37087- 
Location:  Vivrett  Creek  Launching  Area. 

Alvin  Sperry  Road 
Landholding  Agency:  COE 
Property  Number  319120007 
Status:  Underutilized 
Reason:  Floodway. 
Tract  A-142.  Old  Hickory  Beach 
Old  Hickory  Blvd. 

Old  Hickory  Co:  Davidson  TN  37138- 
Landholding  Agency:  COE 
Property  Number  319130008 
Status:  Underutilised 


Reason:  Floodway. 

Texas 

Tracts  104. 105-1. 105-Z  ft  118 
Joe  Pool  Lake 
Dallas  County.  TX 
Landholding  Agency:  COE 
Property  Number  319010397 
Status:  Underutilized 
Reason:  Floodway. 

Part  of  Tracts  201-3.  323 

Joe  Pool  Lake 

Dallas  County,  TX 

Landholding  Agency:  COE 

Property  Numbers:  319010398-319010399 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  702-3.  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Numbers:  319010401-319010402 

Status:  Unutilized 

Reason:  Floodway. 

West  Virginia 

Ohio  River 

Pike  Island  Locks  and  Dam 

Buffalo  Creek 

Wellsburg  Co:  Brooke  WV 

Landholding  Agency:  COE 

Property  Number  319011529 

Status:  Unutilized 

Reason:  Floodway. 

Morgantown  Lock  and  Dam 

Box  3RD  #2 

Morgantown  Co:  Monongahelia  WV  26505- 

Landholding  Agency:  COE 

Property  Number  319011530 

Status:  Unutilized 

Reason:  Floodway. 

London  Lock  and  Dun 

Route  60  East 

Rural  Co:  Kanawha  WV  25128- 

Location:  20  miles  east  of  Charleston,  W. 

Virginia. 
Landholding  Agency:  COE 
Property  Number  319011690 
Status:  Unutilized 
Reason:  Other 
Comment:  .03  acres;  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 

[FR  Doc.  91-26859  Filed  11-7-01:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Wapato  Irrigation  Project.  Washington 

AQENCy:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
ACTION:  Proposed  Operation  and 
Maintenance  Rates. 

summary:  The  purpose  of  this  notice  is 
to  change  the  assessment  rates  for 
operating  and  maintaining  the  Wapato 
Irrigation  Project  for  1992  and 
subsequent  years.  The  assessment  rates 
are  based  on  •  prepared  estimate  of  the 


cost  of  normal  operation  and 
maintenance  of  the  irrigation  project. 
Normal  operation  and  maintenance  is 
defined  as  the  average  per  acre  cost  of 
al!  activities  involved  in  delivering 
irrigation  water,  including  maintaining    ' 
pumps  and  other  facilities. 
EFFECTIVE  DATE:  Interested  parties  may 
submit  written  comments  on  or  before 
December  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Portland  Area  Director,  Portland  Area 
Office,  Bureau  of  Indian  Affairs,  911  NE. 
nth  Avenue.  Portland,  Oregon  97232- 
4169.  telephone  FTS  429-6750; 
commercial  (503)  231-675a 
SUPPI^MENTARY  INFORMATION:  This 
notice  of  proposed  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  to  the  Assistant 
Secretary-Indian  Affairs  by  the 
Secretary  of  the  Interior  in  230  DM  1  and 
delegated  by  the  Assistant  Secretary- 
Indian  Affairs  to  the  Area  Director  in 
BIAM3. 

This  notice  is  given  in  accordance 
with  §  171.1(e)  of  part  171.  subchapter  H. 
chapter  I,  of  title  25  of  the  Code  of 
Federal  Regulations,  which  provide  for 
the  Area  Director  to  fix  and  announce 
the  rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  of  the  Wapato  Irrigation 
Project  for  Calendar  Year  1992  and 
subsequent  years.  This  notice  is 
pursuant  to  the  authority  contained  in 
the  Acts  of  August  1. 1914  (38  Stat.  587), 
and  March  7, 1928  (45  StaL  210). 

The  purpose  of  this  notice  is  to 
announce  an  increase  in  the  Wapato 
Project  assessment  rates  proportionate 
with  actual  operation  and  maintenance 
costs.  The  assessment  rates  for  1992  will 
amount  to  an  increase  of  22%  for  the 
Wapato  Satus  unit  and  additional 
works  lands  and  no  increase  for  the 
Toppenish-Simcoe  &  Ahtanum  Units. 

Wapato  Irrigation  Project-General 

Administration 

The  Wapato  Irrigation  Project,  which 
consists  of  the  Ahtanum  Unit, 
Toppenish-Simcoe  Unit,  and  Wapato- 
Satus  Unit  within  the  Yakima  Lidian 
Reservation,  Washington,  is 
administered  by  the  Bureau  of  Indian 
Affairs.  The  Project  Engineer  of  the 
Wapato  Irrigation  Project  is  the  Officer- 
in-Charge  and  is  fully  authorized  to 
carry  out  and  enforce  the  regulations, 
either  directly  or  through  employees 
designated  by  him.  The  general 
regulations  are  contained  in  Part  171, 
Operation  and  Maintenance,  Title  25 — 
Indians,  Tllode  of  Federal  Regulations. 
(42  FR  30362,  June  14, 1977). 
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Irrigation  Season 

Water  will  be  available  for  irrigation 
purposes  from  April  1  to  September  30 
of  each  year.  These  dates  may  be  varied 
by  20  days  depending  on  weather 
conditions  and  the  necessity  for  doing 
maintenance  work  warrants  doing  so. 

Request  for  Water  Delivery  and 
Changes 

Requests  for  water  delivery  and 
changes  will  be  made  at  least  24  hours 
in  advance.  Noi  more  than  one  change 
will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditchrider's  regular 
tour.  Pump  shut-down,  regardless  of 
duration,  without  the  required  notice 
will  result  in  the  delivery  being  closed 
and  locked.  Repeated  violations  of  this 
rule  will  result  in  strict  enforcement  of 
rotation  schedules. 

Water  users  will  change  their 
sprinkler  lines  without  shutting  off  more 
than  one-half  of  their  lines  at  one  time. 
Sudden  and  unexpected  changes  in 
ditch  flow  result  in  operating  difflculties 
and  waste  of  water. 

Charges  for  Special  Services 

Charges  will  be  collected  for  various 
special  services  requested  by  the 
general  public,  water  users  and  other 
organizations  during  the  Calendar  Year 
1992  and  subsequent  years  until  further 
notice,  as  detailed  below: 

(1)  Requests  for  Irrigation  Accounts 

and  Status  Reports.  Per  Report $15.00 

(2)  Requests  for  Verincation  of  Ac- 
count Delinquency  Status,  Per 
Report _ 10.00 

(3)  Requests  for  Splitting  of  Oper- 
ation and  Maintenance  Bills  (in 
addition  to  minimum  billing  fee) 

Per  Bill 10.00 

(4)  Requests  for  Billing  of  Operation 
and  Maintenance  to  Other  than 
Owner  or  Lessee  of  Record  (in 
addition  to  minimum  billing  fee), 

Per  Bill lo.OO 

(5)  Requests  for  Other  Special  Serv- 
ices Similar  to  the  above,  when 
appropriate.  Per  Report 10.00. 

(6)  Requests  for  elimination  of  lands 
from  the  Project.  In  the  event  that 
the  elimination  is  approved  a  por- 
tion of  the  fee  will  be  used  to  pay 
the    Yakima    County,    Recording 

Fee 10.00 

(7)  Review  of  subdivision  plats 10.00 


Ahtanum  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  on  lands  of  the  Ahtanum  Irrigation 
Unit  for  the  Calendar  Year  1992  and 
subsequent  years  until  further  notice,  is 
fixed  at  $9.00  per  acre  per  annum  for 


land  to  which  water  can  be  delivered 
from  the  project  works. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Toppenish-Simcoe  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  for  the  lands  tmder  the  Toppenish- 
Simcoe  Irrigation  Unit  for  the  Calendar 
Year  1992  and  subsequent  years  until 
further  notice,  is  fixed  at  $9.00  per  acre 
per  annum  for  land  for  which  an 
application  for  water  is  approved  by  the 
Iht)ject  Engineer. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bills  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Wapato-Satus  Unit 

Charges 

(a)  The  basic  operation  and 
maintenance  rates  on  assessable  lands 
under  the  Wapato-Satus  Unit  are  fixed 
for  the  Calendar  Year  1992  and 
subsequent  years  imtil  further  notice  as 
follows: 

(1)  Minimum  charge  for  all  tracts .$38.00. 

(2)  Basic  rate  upon  all  farm  units  or 

tracts  for  each  assessable  acre 

except  Additional  Works  lands $36.00. 

(3)  Rate  per  assessable  acre  for  all 

lands  with  a  storage  water  rights, 
known  as  "B"  lands,  in  addition  to 
other  charges  per  acre $6.80. 

(4)  Basic  rate  upon  all  farm  units  or 

tracts  for  each  assessable  acre  of 
Additional  Works  lands... $39.60. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
wliich  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied 
against  all  tracts  of  less  than  one  acre. 

Payments 

The  water  charges  become  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  date.  To  all  assessments 
on  lands  in  non-Indian  ownership,  and 
lands  in  Indian  ownership  remaining 
unpaid  on  or  after  July  1  following  the 


due  date  shall  be  considered  delinquent 
No  water  shall  be  delivered  to  any  of 
these  lands  until  all  irrigation  charges 
have  been  paid. 

Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed,  where  required  by-law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,  Title  4, 
Part  102,  Federal  Claims  Collection 
Standards;  and  42  BIAM  Supplement  3. 
part  3.8  Debt  Collection  Procedures. 

Assessable  Lands 

The  assessable  lands  of  the  Wapato- 
Satus  Unit  are  classified  under  these 
regulations  as  follows: 

(a)  All  Indian  trust  (A  and  B)  land  . 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  water  is  pending  or  on 
which  assessments  had  been  charged 
the  preceding  year. 

(b)  All  Indian  trust  (A  or  B)  land  not 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  wafer  is  pending  or  on 
which  assessments  had  been  charged 
the  preceding  year. 

(c)  All  patent  in  fee  land  covered  by  a 
water  right  contract  except  on  land  that 
because  of  inadequate  drainage  is  no 
longer  productive.  The  adequacy  of  the 
drainage  is  determined  by  the  Plvject 
Engineer. 

(d)  At  the  discretion  of  Project 
Engineer  and  upon  the  payment  of 
charges,  patent  in  fee  land  for  which  an 
apphcation  for  a  water  right  or 
modification  of  a  water  right  contract  is 
pending. 

Wilford  Bowkw, 

Acting  Portland  Area  Director. 

[FR  Doc.  91-26969  Filed  11-7-01:  &45  am] 
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Bureau  of  Land  Management 

[NV-930-92-4212-16;  N-320e71 

Partial  Termination  of  Desert  Land 
Classification;  Nevada 

October  2a  1991. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  action  terminates  a 
portion  of  desert  land  classification  N- 
32087. 

EFFECTIVE  DATE:  Termination  of  the 
classification  is  elective  upon  the 
publication  of  this  document 


I 
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FOR  FURTHER  INFORMATION  CONTACT 

Vienna  Wolder,  BLM  Nevada  State 
Office,  850  Harvard  Way.  P.a  Box  1200a 
Reno.  NV  89520.  702-785-6526. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7  of  the  Taylor  Grazing  Act 
(48  Stat  1272).  the  following  described 
portion  of  desert  land  classification  N- 
32087  is  hereby  terminated: 

Ma«mt  OmMo  MwidioK  Nevada 

T.  19  N.,  R.  37  E. 
Sec.  2&  SHSWV4: 
Scc33.NVhNWV«. 
The  ar«a  deacribed  contains  160  acres  in 

Churchill  County. 

The  classification  was  accomplished 
pursuant  to  the  Desert  Land  Act  (43 
U.S.C.  231.  as  amended)  and  the  Carey 
Act  (43  U.S.C.  641-647.  as  amended). 
Subsequently,  the  Lahontan  Resource 
Management  Plan  identified  the  above 
described  land  to  be  retained  for 
management  purposes;  therefore,  the 
classification  is  no  longer  considered 
appropriate  as  to  those  lands  and  is 
hereby  terminated. 

The  termination  of  the  classification  is 
i-ffective  upon  publication  of  this  notice. 
KoiMrt  G.  Staela, 

r>eputy  State  Director.  Operations. 
(FR  Doc.  91-28970  Filed  11-7-91:  8:45  am) 


(NV-030-4333-12:  Cloaura  NoUca  NV-030- 
92-011 

Road  Closura;  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Road  Closure,  Notice. 

summary:  Notice  is  hereby  given  that 
the  road  leading  south  along  the  east 
side  of  the  main  ridgeUne,  due  west  of 
August  Spring  and  up  to  the  existing 
public  lands  closure  on  Petersen 
Mountain,  northwest  of  Rena  Nevada. 
is  closed  to  all  vehicles.  This  action  is  in 
conformance  with  the  Lahontan 
Resource  Management  Plan  and  is  being 
taken  in  order  to  protect  wildlife  habitat 
and  riparian  meadows  and  to  prevent 
soil  erosion  within  the  Petersen 
Mountain  Natural  Area. 
DATES:  This  closure  goes  info  effect  on 
January  1. 1992,  and  will  remain  in  effect 
until  the  Carson  Qty  District  Manager 
determines  it  is  no  longer  needed. 
FOR  FURTHER  INFORMATION  CONTACT 
lames  M.  Phillips.  Lahontan  Resource 
Area  .Manager.  Carson  City  District, 
1535  Hot  Springs  Road,  suite  300,  Carson 
City.  Nevada  89706.  Telephone  (702) 
885-6000. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  closure  is  43  CFR 


8341J2. 43  CFR  8342.3  and  43  CFR  6304.1. 
Any  person  who  faila  to  comply  with  a 
closure  order  is  subiect  to  arrest  and 
fines  of  up  to  SlOOO  and/or 
imprisonment  not  to  exceed  12  months. 

This  closure  applies  to  all  motorized 
vehicles  and  non-motorized  vehicles, 
such  as  mountain  bikes,  excluding  (1) 
any  emergency  or  law  enforcement 
vehicle  while  being  used  for  emergency 
purposes,  and  (2)  any  vehicle  whose  use 
is  expressly  authorized  in  writing  by  the 
Lahontan  Resource  Area  Manager. 

The  road  affected  by  this  closure  is 
located  within  the  Petersen  Mountain 
Natural  Area  and  crosses  the  following 
lands: 

ML  Diablo  M«idian 
T.23N..  R.iaEL 

A  map  showing  the  closed  road  is 
posted  in  the  Carson  City  District  Office. 

Dated-  October  28. 1991. 
Jamea  W.  Elliott. 

Carson  City  District  Manager. 

(FR  Doc  91-28871  Filed  11-7-91;  8:45  am) 

m  I  rwa  coca  lan-ttc^m 

[10-020-4760-021 

Burley  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  for  Burley 
District  Advisory  Council. 

summary:  Notice  is  hereby  given  that 
the  Burley  District  Advisory  Council  will 
meet  on  December  10, 1991.  The  meeting 
will  convene  at  9  a  jn.  in  the  Conference 
Room  of  the  Bureau  of  Land 
Management  Office  at  200  South  Oakley 
Highway,  Burley,  Idaho. 

Agenda  items  are:  (1)  Deep  Creek 
Resource  Area,  Resource  Management 
Plan  startup,  (2)  Update  on  Murtaugh 
sanitary  landfill  (Hazaidous  Material 
Site)  remedial  investigation/feasibility 
study;  Minidoka  County  sanitary  landfill 
site  closure  on  public  lands  previously 
administered  by  BLM,  (ground  water 
monitoring  for  possible  contamination  in 
cooperation  with  Bureau  of 
Reclamation):  cleanup  of  pesticide 
containers  at  German  Lake,  and 
unauthorized  solid  waste  dump  site  on 
public  land  administered  by  BLM,  (3) 
Burley  District  Forestry  program  report, 
(4)  Recap  of  1991  fire  activities  including 
rehabilitation  projects,  (5)  Report  on 
Burley  District's  Annual  Work  Plan  and 
budget  for  the  1992  fiscal  year,  (6) 
General  discussion  items  by  Council 
members. 


The  meeting  is  open  to  the  general 
public.  The  comment  period  for  persons 
or  organizations  wishing  to  make  oral 
statements  to  the  Council  will  begin  at  . 
11  a.m.  Anyone  wishing  to  make  an  oral 
statement  should  notify  the  District 
Manager.  Bureau  of  Land  Management. 
Route  3.  Box  1,  Burley.  Idaho  83318.  prior 
to  the  start  of  the  meeting.  Depending 
upon  the  number  of  persons  wishing  to 
make  statements,  a  per  time  limit  may 
be  established  by  the  District  Manager. 
Written  statements  may  also  be  filed. 

Minutes  of  the  Council  meeting  will  be 
maintained  in  the  District  Office  and 
will  be  available  for  pubhc  inspection 
during  regular  business  hours. 

DATES:  December  10. 1991. 

ADDRESSES:  Bureau  of  Land 
Management  Burley  District  Office. 
Route  3,  Box  1,  Burley,  Idaho  833ia 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  L.  Quinn,  Burley  District 
Manager,  (208)  878-5514. 

Dated:  November  1. 1991. 
Gerald  L.  Quinn, 
District  Manager. 

(FR  Doc.  91-28994  Filed  11-7-01;  8:45  am) 
WUJMOCOOC  MK 


Salmon  Dtstrlct  Advisory  Council: 
Meeting 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

summary:  The  Sahnon  District  of  the 

Bureau  of  Land  Management  (BLM) 

armounces  a  forthcoming  meeting  of  the 

Sahnon  District  Advisory  Council. 

DATES:  The  meeting  will  be  held 
Wednesday  November  13, 1991,  at  10 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Village  Inn  Restaurant  in  Chailis. 

Idaho. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  held  in  accordance  with 
Public  Laws  92.463  and  94.579.  The 
purpose  for  the  meeting  is  to  discuss  the 
Clean  Water  Act,  the  BLM  River 
Permitting  process,  and  current  Salmon 
District  issues. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  11 
a.m.  and  11:30  a.m.  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  at  the  Salmon  District 
Office  by  November  8. 1991. 

Summary  minutes  to  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
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business  honrs)  within  30  days  following 
the  meeting.  Notificatioo  of  oral 
statements  and  requests  for  summary 
mirtutes  should  be  sent  to  Roy  S. 
Jackson.  Oiatriol  Manager,  Sahnon 
DistriGt  aLM.  BoKASa.  Salmon.  Idaho 
83467. 

Dated:  October  24. 1991. 
RoyS.)ad(ten, 

District  Manager 

(FR  Doc.  Wl-TOSm  Filed  11-7-91;  8:45  am] 

BiLLINO  COOC  4I1IMM-H 

(NV-930-02-4212-13;  N-48090i 

Realty  Action;  Exchange  of  PubNc 
Lands  In  CIko  County,  NV 

The  following  described  public  lands 
administered  by  the  Bureau  of  Land 
Management  including  the  locatable. 
leasable,  and  salable  mineral  estates 
have  been  examined  and  identified  as 
suitable  for  disposal  by  exchange  under 
Section  206  of  die  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
171«. 

Mowil  SiaUa  Maridian.  Nevada  ' 

T.  W  Nh  R.  S2  £.  Section  25.  Lots  1-3. 

The  areas  described  abov«  a^ggregate 
118.36  acres,  more  or  less. 

The  patent  when  issued,  will  contain 
the  following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890.  (aeStat  39V.  43  U.S£.  945). 

In  exchange  for  these  lands  the  United 
States  will  acquire  the  following 
described  private  lands  from  Van 
Norman  Ranches.  Inc. 

Mount  Diablo  Meridian.  Nevada 

T.38M..  R.S2E., 

Sec.l2.SEV«N£V4. 
T.  38  N,  R.  63  E„ 
Sec.  5.  SW  ViSEVv  a  NEy4NWV4, 9, 
NW^iSEV*.  le,  NEM1NEV4,  NWV4SEV4. 
17,SWV4SEy4. 
The  areas  described  above  aggregate 
280.00  acres  iii«re  «r  less. 

Acquisition  of  the  lands  will  be 
subject  to  an  easement  over  the 
SW^SEV4  of  section  5.  T.  38  N..  R.  53  E.. 
for  electric  transmission  line  purposes 
granted  lo  Sierra  Pacific  Power 
Company. 

The  above  described  lands  wiH  be 
subject  to  an  appraisal  to  determine  the 
value  trf  the  lands  to  be  exchanged.  If 
necessary,  land  values  may  be  equalized 
throu^  an  acreage  adjustment  and/or.a 
payment  by  the  exchange  proponent  in 
accordance  with  43  CFR  2201.5(c)(2). 

The  locatable  and  salable  mineral 
estates  on  both  offered  and  selected 


lands  hare  been  determined  to  have  low 
potential  <or  minera]  dei'elopmenL  The 
oil  and  gas  and  geothermal  estates  have 
been  determined  to  be  prospectively 
valuable  on  the  offered  aod  aelected 
lands  while  the  remaining  leasable 
mineral  estate  has  been  determined  to 
have  no  known  value.  To  avoid  creation 
of  a  split  estate,  the  exchange  would  be 
conditioned  on  the  acquisition  of  the 
outstanding  S0.00^  of  the  mineral  estate 
on  the  offered  private  lands  by  the 
proponent  prior  to  oonsummation  of  the 
exchange. 

The  purpose  of  this  exchange  is  to 
acqaire  non-Federal  lands  which  have 
high  public  values  for  cmctal  mule  deer 
summer  habitat,  sage  grtnise  habitat  for 
nongame  birds  and  mammals,  and 
nesting  habitat  for  raptors  and  cavity 
nesting  birds.  The  exchange  is 
consistent  with  the  Bureau's  Elko 
Resounse  Management  Plan  and  tiie 
public  interest  will  be  well  served  by 
completing  the  exchange. 

The  grazing  preference  on  the  selected 
lands  would  be  reduced  by  25  AUMs  as 
a  result  of  this  action.  The  grazing 
permittee  has  waived  the  two-year 
notification  in  regard  to  his  grazing 
privileges  on  the  selected  lands. 

Publication  of  this  notice  in  the 
Federal  Ragisler  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  public  land  laws  including  tbe 
mining  and  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  patent  or  two  years  from  the 
date  of  this  notice  or  upon  publication  of 
a  Termination  of  Segregation,  whictiever 
occurs  first. 

Further  information  concerning  the 
exchange,  including  the  environmental 
assessment  is  available  for  review  at 
the  Bureau  of  Land  Management.  3900  E. 
Idaho  Street.  Elko,  Nevada  89801. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Elko  District,  at  the  above 
address.  All  objections  will  be  reviewed 
by  the  Nevada  State  Director,  who  tnay 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  timely 
objections  this  realty  action  sbaU 
become  the  final  determination  of  the 
Department  of  tiie  Interior. 

Dated:  October  2a  1991. 
RoriMyHaBlB. 

District  Maaager. 

(FR  Doc  91^26073  FUed  ll-7-«l:  4:45  am) 
eiUJNo  coac  4SI0-SMI 
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A»aWsbilWy  aif  DrRft  finvironmenfl 
Impact  R^9ort/E«dnMiRwotai  impoct 
StiAsflMiit  on  tho  ftestorstion  of  ths 
Tidal  Prisai  «id  EfllMmcaoMnt  of 
Wetlands  4n  «>•  THuMta  Estuary 

agency:  U.S.  Fish  and  Wildlife  Service: 
Interior. 

action:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  has 
completed  a  Draft  Environmental  Impact 
Report/Draft  Environmental  Impact 
Statement  (DEIR/DEIS)  for  the 
enhancement  of  the  tidal  prism  to 
Tijuana  Estuary,  San  Diego  Coonty, 
California.  A  public  meeting  regarding 
the  DEIR/DEtS  will  be  held.  This  notice 
is  being  furnished  as  required  by  the 
National  Environmental  PoHcy  Act 
(NEPA)  Regulations  (40C3TI  1501.7)  to 
obtain  comments  and  information  from 
other  agencies  and  the  public  on  the 
issues  in  the  DEHt/DEIS.  Comments  and 
participation  in  ^fttis  process  are 
solicited. 

DATES:  "Written  comments  should  be 
received  within  60  days  from  publication 
of  this  aotice.  A  public  meeting  will  be 
corulucled  on  November  Zl.  1991  by  the 
U.S.  Fish  and  WildTife  Service  and  the 
California  Coastal  Conservancy.  See 
ADDRESSES  below  for  location  and  time. 
ADI>RESSES:  Coouaents  should  be 
addressed  to:  |iai  iCing.  California 
Coastal  Conservancy,  1330  Broadway, 
suite  1100.  Oakland  California  94612. 

The  public  meeting  en  November  21, 
WBh  avilJ  be  held  from  7  p.ni.  to  9  pjo.  a1 
the  Tijaana  Estuary  Visitor  Center.  301 
Caspian  Way.  fanpehal  fieach. 
California  914S2. 

FOR  FtfRTHER  INFORMATION  CONTACT 
Jim  King.  California  Coastal 
Conservancy.  1330  Broadway,  suite 
1100,  Oakland.  California  94612.  (510) 
464-W15. 

Copies  oftht  DEIR/DEIS  are 
available  for  review  at: 
Tijuana  Estuary  Visitor  Center,  301 

Caspian  Way.  Imperial  Beach. 

California  91932 
and 
San  Diego  County  Library.  Imperiai 

Beach  Branch.  SIO  imperial  Beach 

Blvd.,  Imperial  fieach.  California  01032 
and 
Governmental  Reference  Library',  602 

County  Administration  Center.  1600 

Pacific  Highway.  San  Diego.  I 

CaliJdmia  92101. 
SUFPtEMEMTMIT  MF0NMAT10H:  The 
Tijuana  River  National  Estuarine 
Research  fteseri'e  (Reserx'e)  is  located  in 
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San  Diego  County.  California.  Within 
the  Reserve  is  the  Tijuana  Slough 
National  Wildlife  Refuge.  The  Fish  and 
Wildlife  Service  is  a  member  of  the 
Management  Authority  for  Reserve.  A 
management  plan  approved  by  this 
Management  Authority  proposes  to 
restore  the  wetlands  of  the  Tijuana 
Estuary.  The  Fish  and  Wildlife  Service. 
the  State  of  California  Department  of 
Parks  and  Recreation,  and  the  California 
Coastal  Conservancy  are  to  assume  the 
responsibility  to  provide  technical 
advice  and  funding  assistance  as 
available  for  restoration  activities 
within  the  Reserve. 

The  Fish  and  Wildlife  Service  with  the 
other  interested  Federal.  State,  and  local 
agencies  proposes  to  restore  the  tidal 
prism  and  circulation  for  the  southern 
arm  of  the  Tijuana  F.stuary.  Without 
extensive  restoration  of  the  tidal  prism 
and  tidal  circulation  in  the  near  future, 
the  very  saline  habitats  which  led  to  the 
establishment  of  the  Tijuana  Slough 
National  Wildlife  Refuge  and  the 
Tijuana  River  National  Estuarine 
Research  Reserve  could  be  lost. 

The  DEIR/DEIS  under  review  now  is  a 
programmatic  environmental  document 
and  covers  the  two  main  phases  of  the 
restoration  proposal.  The  Model  Project 
(first  phase  of  restoration)  consists  of 
three  parts:  a  20  acre  experimental 
marsh,  widening  of  a  critical  portion  of 
Oneonta  Slough  and  a  Connector 
Channel  from  the  upper  reach  of 
Oneonta  Slough  to  the  northern  end  of 
the  tidal  lagoons. 

The  later  phase  of  the  project  includes 
495  acres  of  wetland  restoration  and 
construction  of  a  river  training  structure 
and  will  be  reviewed  in  more  detail  in 
supplemental  environmental  documents. 

The  major  short-term  impacts 
associated  with  this  project  are  the  loss 
of  high  saltmarsh  and  transition  zone 
habitats.  The  major  long-term  impact 
will  be  the  permanent  loss  of  uplands  in 
the  estuary.  The  document  addresses 
the  impacts  to  water  and  wetland 
dependent  species  during  construction, 
and  during  the  short-term  loss  of  habitat 
values.  Long-term  impacts  to  terrestrial 
species  are  also  discussed.  Of  particular 
concern  is  my  possible  adverse  impacts 
to  listed,  proposed,  or  candidate 
endangered  species  that  may  be  found 
in  the  project  area.  Therefore,  the 
document  contains  discussions  of  these 
possible  impacts  as  well  as  means  to 
mitigate  the  loss  of  habitat  values. 

The  environmental  review  of  this 
project  is  being  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4371  et 
seq).  NEPA  Regulations  (40  CFR  1500- 


1508],  other  appropriate  Federal 
regulations  and  Service  procedures  for 
compliance  with  those  regulations. 

Dated:  November  4, 1991. 
Marvin  L.  PleiMft 

Regional  Director. 

|FR  Doc.  91-27068  Filed  11-7-91;  8:45  am) 

BHXmO  COM  4310-«S-II 

Minerals  Management  Service 

North  Carolina  Environmental 
Sciences  Review  Panel;  Notice  and 
Agenda  for  Meeting 

The  North  Carolina  Environmental 
Sciences  Review  Panel  will  meet  from 
8:30  a.m.  to  5  p.m.  on  Monday, 
November  25,  at  the  Guest  Quarters, 
2515  Meridian  Parkway,  Durham,  North 
Carolina.  The  agenda  will  include  the 
following: 

Response  of  Reviewers  to  Draft  Report 

a.  Physical  Oceanography 

b.  Ecology 

c.  Socioeconomics 

Actions  for  Revision  and  Completion  of 
Report,  Report  Submission  and 
Publication.  Other  Business 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations 
related  to  the  purpose  of  the  panel. 
Requests  should  be  made  to  Dr.  Andrew 
Robertson,  Federal  Coordinator,  301- 
443-8933. 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92-463-5  U.S.C.  Appendix  1,  and  the 
Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised. 

Dated:  November  1, 1991. 
Thomas  G«nihofer, 

Associate  Director  for  Offshore  Minerals 

Management 

(FR  Doc.  91-26966  Filed  11-7-91;  8:45  am] 

MLUNQ  cooe  aio-«M-ii 


National  Park  Service 

Acadia  National  Parte,  Bar  Harbor,  ME; 
Acadia  National  Park  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770,  5  U.S.C. 
app.  1,  sec.  10],  that  the  Acadia  National 
Park  Advisory  Commission  will  hold  a 
meeting  on  Monday,  November  25. 1991. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420,  sec.  103. 
The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 


Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  Park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  am 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  Acadia 
National  Park  Headquarters,  Route  233, 
McFarland  Hill,  at  1  p.m.  to  consider  the 
following  agenda: 

1.  Review  and  approval  of  minutes 
from  the  meeting  held  September  16, 
1991. 

2.  Donation  of  conservation 
easements  to  Acadia  National  Park. 

3.  Proposed  agenda  and  date  of  the 
next  Commission  meeting.  , 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent  at 
least  seven  days  prior  to  the  meeting. 

Further  information  concerning  these 
meetings  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-5456. 

Dated:  October  31, 1991. 
Gerald  0.  Patten, 
Regional  Director. 

(FR  Doc.  91-26974  Filed  11-7-91:  8:45  am) 
aiLLmo  COOE  4310-70-M 

Cape  Cod  National  Seashore,  South 
Weilfleet,  MA.  Cape  Cod  National 
Seashore  Advisory  Commission; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92.463,  86  Stat.  770,  5  U.S.C. 
App  1  section  10),  that  a  meeting  of  the 
Cape  Cod  National  Seashore  Advisory 
Commission  will  be  held  on  Friday, 
November  22, 1991, 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5  of 
the  Act  establishing  the  Seashore. 

The  commission  members  will  meet 
for  a  regular  business  meeting  which 
will  convene  at  Park  Headquarters, 
Marconi  Station,  South  Weilfleet, 
Massachusetts  at  1  p.m.  for  the 
following  reasons: 

1.  Adoption  of  Agenda. 
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2.  Approval  of  Minutes  of  Prcvioos 

Meeting. 

3.  Reports  of  Officers. 

4.  Old  Busine<i8: 

(a)  Boeton  Haibor  Project. 

(b)  Affordable  Honsing. 

5.  SuperintendenTs  Report 

6.  Discussion  of  Regional  Director's 

Statement  of  Direction. 

7.  Discussion  of  Visitor  Survey 

Questionnaire. 

8.  Discussion  of  Low  Impact  Uses. 

9.  New  Business. 

10.  Agenda  for  Next  Meeting. 

11.  Dffte  for  Next  Meeting. 

12.  Connaumcaticms/public  comment. 

13.  Adjoarmnent. 

The  business  meeting  is  open  to  the 
public.  It  is  expected  that  15  persons 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Cape  Cod  National 
Seashore.  South  Weilfleet.  MA  02663. 

Dated:  October  31, 1991. 
Gerald  D.  Patten, 
Regional  Director. 
|FR  Doc.  91-26f75  Filed  11-7-91;  8:45  am] 

BtLLING  COOE  431*-T«-M 


Mississippi  River  Coordinating 
Commission:  Meeting 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  tiie  forthcoming  meeting  of  the 
Mississippi  River  Coordinating 
Commission.  Notice  of  this  meeting  i« 
required  under  the  Federal  Advisory 
Conmuttee  Act. 

DATES:  December  Ifl,  IfiSl;  8:30  asa.  to 
12pjn. 

ADDRESSES:  Radisson  Hotel— St.  Pwul, 
1 1  East  Ktrllogg  Botilevard,  St.  Paiil, 
Minnesota. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  ].  fiei^le.  Superintendent, 
Mississippi  National  River  and 
Recreation  Area.  Post  Office  Box  65456. 
St.  Paul.  Minnesota  55165-045G  (612) 
290^160. 

SUPf>LEMeNTAIIY  MirO— ATKMt:  Tke 

Mississipcu  River  Coordinating 
CoBuniMibB  wvas  established  by  PuUic 
Law  100-696.  November  16,  IMS. 


Dated:  October  11. 1991. 
Bandafl  iL  Baywa. 
Regional  Director.  Midweal  Region. 
[FR  Doc.  91-26976  Filed  11-7-91:  8:45  am] 
BILUNG  CODC  4310-7D-M 


Vancouver  HIstoilcal  Study 
Commission;  MeeMngs 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  correction  of  dates. 

This  notice  corrects  the  dates 
published  in  the  Federal  Register, 
October  11, 1991,  (volume  56.  No.  198, 
page  51401)  for  public  meetings  of  the 
Vancouver  Hi8tari<:al  Study  Commission 
to  be  held  in  the  Vancouver, 
Washington  City  Council  Chambers.  210 
East  13th  Street  Vancouver, 
Washington.  The  four  meeting  dates  will 
be  held  on  Taeeday,  January  14, 1992, 
Tuesday.  February  11, 199Z  Tuesday, 
March  IS.  1992.  and  Tuesday.  April  14. 
1992.  (Commission  meetings  start  at  1 
p.m..  and  are  planned  to  adjourn  no  iater 
than  5  p.m. 

Dated:  October  30. 1991. 
Charles  H.  Odegaard, 

Regional  Director. 

|FR  Doc.  91-26977  Filed  11-7-91;  8:45  an] 

WLUNQ  COOC  43«0-7«-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Developatent 

Housing  Guaranty  Program; 
Investment  OpportunHy 

The  Agency  for  International 
Devetepment  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  to  the  Go\'emment  of 
Tunisia  ("Borrower")  as  part  of  A.I.D.'8 
development  assistance  program.  The 
proceeds  of  this  loan  will  be  used  to 
finance  shelter  projects  for  low-income 
families  in  Tunisia.  The  Borrower  has 
authorized  A.I.D.  to  request  proposals 
from  eligible  lenders.  TTie  name  and 
address  of  the  Borrower's  representative 
to  be  contacted  by  interested  U.S. 
lenders  or  investment  bankers,  the 
amount  of  the  loan  and  project  number 
are  indicated  below: 

Government  of  Tunisia 

Project:  664-H&-004— $9,400,000 
Attention:  Mr.  Mongi  Crine,  Directeur 

General  du  Financement  Exterieur. 

Basque  Centrale  de  Tunisie.  Tunis. 

Tunisia 
Telex  NoJ  BAAK:ENTUN  15375i.  13311 
Telefax  No.:  216-1-340-615 
Teleyfaone  No.:  216-1^340-Ma,  254-000 


Interested  lenders  should  subnf  t  their 
bids  to  the  Borrower's  representative  by 
Wednesday.  November  19, 1991,  5  pja. 
Eastern  Standard  Tone.  Bids  should  be 
open  Sara  period  of  4t  hours  from  the 
bid  closing  date.  Copies  of  all  bids 
should  be  simultaneously  sent  to  the 
following: 

Mr.  Fathi  Kraiem  or  Mr.  Lane  Smith. 

RHUDO/NENA-USAro/Tunisia.  cfo 

American  Embassy.  Tunis,  Tunisia 

(Street  address:  28  Rue  Suffex,  Notre 

Dame,  Tunis.  TnnisiaJ 
Tekx  No.:  14182  USAID  TN 
Telefax  No.:  216-1-782-484  (preferred 

communication) 
Telephone  No.:  216-1-784t-300 
Robert  H.  Freed.  Agency  f or 

International  Development.  PRE/DP. 

room  3313A.  MS,  Washington.  DC 

2052^-0088 
Telex  No.:  892703  AID  WSA 
Telefax  No.:  202-647-1805  (preferred 

coiamanication) 
Telephone  Na:  202-647-6609 

For  your  information  tbe  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount-  U.S.  $9.4  million. 

(2)  Term:  30  years. 

(3)  Grace  Period-  Ten  years  on 
repayment  of  principal. 

(4)  Interest  Rate:  Fixed  interest  rate.  If 
rates  are  to  be  quoted  based  on  a  spread 
over  an  index  tbe  lender  should  use  as 
its  index,  the  8  %  U.S.  Treasury  Boad 
due  August  2021,  such  rate  to  be  fixed  as 
of  12  nooo  (e.s.t.)  on  November  19, 18BL 

(5)  Fees:  Borrower  agrees  to  pay  all 
closing  costs  at  closing  froax  the 
proceeds  of  the  loan.  Lenders  are 
requested  to  include  all  legal  fees  in 
their  placement. 

(6)  Chsing  Date:  Estimated  60  days 
from  date  of  selection  of  lender. 

(7)  Prepayment  The  toan  shall  be 
subject  to  prepayment  at  the  optioB  of 
the  Borrower.  The  loan  shall  also  be 
•tibjcct  to  prepayaaent  if  required  by 
A.LD.,  because  of  the  Bon-ower's 
commission  af  ao  Event  of  Default 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terns  of  the  loan  are 
initiuiiy  subject  to  die  individual 
discretion  of  tbe  Borrower  and 
thereafter  subject  to  approval  by  A.LD. 
Disburseaunts  cnder  tbe  loan  will  be 
subject  to  certain  coaditions  rei}nifed  <rf 
the  Borrower  by  AJ.D.  as  set  forth  in 
agreements  between  AiX).  and  tbe 
Borrower. 

The  full  repaynwnt  of  tbe  loans  wil 
be  guaranieed  by  Ai-D.  Tbe  AID. 
guaranty  wiii  be  backed  by  the  ftdl  £aitb 
and  credit  of  tbe  United  States  of 
America  and  avdi  i—d  parsuant  to 
autbority  in  sectioa  222  of  tbe  Foret^ 


! 
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Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  received  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens:  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneHcially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens:  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  AJ.O.  guaranty, 
the  loans  must  be  repayable  in  full  not 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof. 

Information  as  to  the  eligibility  of 
lenders  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Peter  M.  Kimm,  Director, 
Office  of  Housing  and  Urban  Programs, 
Agency  for  International  Development, 
room  401,  SA-2.  Washington.  DC  20523- 
0214.  Telephone:  202/663-2530. 

Dated:  November  4, 1991. 
Michael  G.  KiUy. 

Assistant  General  Counsel,  Bureau  for  Private 

Enterprise,  Agency  for  International 

Development 

[FR  Doc.  91-27071  Filed  11-7-91:  8:45  amj 

MLUNQ  COOe  (IIC-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Intent  To 
Perform  Interstate  Transportation  for 
Certain  Nonmembers 

Dated:  November  5, 1991. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meeting  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 


Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  office  of  the  Secretary.  Interstate 
commerce  Commission.  Washington. 
DC. 

(1)  Knouse  Foods.  Inc. 

(2)  Peach  Glen,  PA  17306. 

(3)  Peach  Glen,  PA  17306-1199. 

(4)  Arlene  Jennings,  Peach  Glen.  PA 
17306. 

Sidney  L  Strickland.  Jr.. 

Secretary. 

[FR  Doc.  91-27009  Filed  11-7-91;  8:45  am] 

BILUNa  COOC  7036-01-11 


Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10525(b)(1)  that  the  named  corporations 
intend  to  provide  or  use  compensated 
intercorporate  hauling  operations  as 
authorized  in  49  U.S.C.  10524(b]. 
A.l.  Parent  corporation,  address  of 
principal  office  and  state  of 
incorporation:  ConAgra,  Inc.,  One 
ConAgra  Drive.  Omaha.  NE  68102- 
5001  (a  Delaware  corporation) 
2.  Wholly  owned  subsidiaries  which  will 
participate  in  the  operations,  and 
state  of  incorporation: 

1  Ag-chem.  Inc.,  (a  Maryland 
corporation) 

2  Agro  B.C.  Limited  (a  Canada 
corporation) 

3  Agro  Company  of  Canada  Limited 
(a  Canada  corporation] 

4  Agro  West  Ltd.  (a  Canada 
corporation) 

5  Atwood  Commodities.  Inc.  (A 
Nebraska  corporation) 

6  Atwood-Larson  Company  (a 
Minnesota  corporation) 

7  Balcom  Chemicals.  Inc.  (a 
Colorado  corporation) 

8  Banquet  Foods (Canada) 
Corporation  (a  Canada  corporation) 

9  Beatrice  Cheese,  Inc.  (a  Delaware 
corporation] 

10  Beatrice  Cheese  Trucking,  Inc.  (a 
Delaware  corporation) 

11  Beatrice  Company  (a  Delaware 
corporation) 

12  Beatrice  Foods  Co.  (a  Delaware 
corporation] 

13  Beatrice  Meats.  Inc.  (a  Delaware 
corporation) 

14  Beatrice  U.S.  Food  Corp.  (a 
Delaware  corporation] 

15  Berger  and  Company  (a  California 
corporation) 

16  Bergerco  USA  (a  California 
corporation) 

17  Berliner  &  Marc,  Inc.  fa  Delaware 


corporation) 

18  Blue  Coach  Foods.  Inc.  (a 
Delaware  corporation) 

19  Canadian  Harvest  Process  (1986) 
Ltd.  (a  Canada  corporation) 

20  Caribbean  Basic  Food  Company 
(a  Nebraska  corporation) 

21  Central  Valley  Chemicals,  Inc.  (a 
Texas  corporation) 

22  ConAgra  Canada  Limited  (a 
Canada  corporation) 

23  ConAgra  Caribbean  Distribution. 
Inc.  (a  Puerto  Rico  corporation) 

24  ConAgra  Fertilizer  Company  (a 
Nebraska  corporation) 

25  ConAgra  International  Fertilizer 
Company  (a  Delaware  corp) 

26  ConAgra  International,  Inc.  (a 
Delaware  corporation) 

27  ConAgra  Mexico.  Inc.  (a 
Delaware  corporation) 

28  ConAgra  Pet  Products  company 
(a  Delaware  corporation) 

29  ConAgra  Poultry  Company  (a 
Delaware  corporation) 

30  ConAgra  Transportation,  Inc.  (a 
Delaware  corporation) 

31  Cook  Family  Foods.  Ltd.  (a 
Pennsylvania  corporation) 

32  Country  Skillet  Catfish  Company 
(a  Delaware  corporation) 

33  County  Line  Cheese  Co..  Inc.  (an 
Indiana  corporation) 

34  Cropmate  company  (a  Delaware 
corporation) 

35  CTC  North  America.  Inc.  (a 
Delaware  corporation) 

36  Dartec.  Inc.  (a  Colorado 
corporation] 

37  Dixie  Ag  Supply.  Inc.  (an 
Alabama  corporation) 

38  E.A.  Miller.  Inc.  (a  Utah 
corporation) 

39  Eschem  Canada.  Inc.  (a  Canada 
corporation) 

40  Estronics.  Inc.  (a  Delaware       I 
corporation) 

41  Golden  Valley  Microwave  Foods, 
Inc.  (a  Minnesota  corporation) 

42  Goldeq  Valley  Microwave  Foods 
International.  Inc.  (a  MN  corp) 

43  Grower  Service  Corporation  NY 
(a  New  York  corporation) 

44  GVMF  Canada  Inc.  (a  Canada 
corporation) 

45  HACCO.  Inc.  (a  Wisconsin 
corporation) 

46  HACO.  Inc.  (an  Illinois 
corporation) 

47  Hess  &  Clark,  Inc.  (an  Ohio 
corporation) 

48  Hunt-Wesson  Foods 
International.  Ltd.  (a  Delaware 
corporation) 

50  Interstate  Feeders.  Inc.  (a  Utah  j 
corporation) 

51  LL  Cheese  Co..  Inc.  (a  Delaware 
corporation] 
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52  Longmont  Transportation  Co.. 
Inc.,  Inc.  (a  Colorado  corporation) 

53  Lamb  Weston.  Inc.  (a  Delaware 
corporation) 

54  Loveland  Industries,  Inc.  (a 
Colorado  corporation] 

55  Lynn  Transportation  Company. 
Inc.  (a  Iowa  corporation) 

56  Mid  Valley  Chemicals,  Inc.  (a 
Texas  corporation) 

57  Midwest  Agriculture  Warehouse 
Co.  (a  Nebraska  corporation) 

58  Miller  Bros.  Co.  (a  Utah 
corporation) 

59  Molinos  de  Puerto  Rico.  Inc.  (a 
Nebraska  corporation) 

60  Monfort  Construction  Company 
(a  Delaware  corporation) 

61  Monfort  Food  Distributing 
Company  (a  Colorado  corporation] 

62  Monfort,  Inc.  (a  Delaware 
corporation) 

63  Monfort  Transportation  Company 
(a  Colorado  corporation) 

64  Northwest  Chemical  Corporation 
(an  Oregon  corporation) 

65  Old  Capitol  Popcorn  company. 
Inc.  (a  Minnesota  corporation) 

66  Omaha  Vaccine  Co..  Inc.  (a 
Nebraska  corporation) 

67.   Ostlund  Chemical  company  (a 
North  Dakota  corporation] 

68  Petrosul  International  Ltd.  (a 
Canada  corporation) 

69  Phoenix  Packaging,  Inc.  (a 
Minnesota  corporation) 

70  Platte  Chemical  Co.  (a  Nebraska 
corporation] 

71  PRO- Vet  Companies,  inc.  (a 
Delaware  corporation) 

72  Public  Grain  Elevator  of  New 
Orleans,  Inc.  (a  Louisiana  corp) 

73  Pueblo  Chemical  &  Supply  Co.  (a 
Colorado  corporation] 

74  Ravan  Products,  Inc.  (a  Georgia 
corporation) 

75  Richmond  Fisheries  (1983) 
Limited  (a  Canada  corporation] 

76  Scentry,  Inc.  (a  Delaware 
corporation] 

77  Snake  River  Chemicals.  Inc.  (an 
Idaho  corporation] 

78  Superior  Barge  Lines.  Inc.  (a 
Delaware  corporation) 

79  Swift-Eckrich,  Inc.  (a  Delaware 
corporation) 

80  Swissrose  International.  Inc.  (a 
New  jersey  corporation) 

81  To-Ricos.  Inc.  (a  Nebraska 
corporation) 

82  Trans-Agra  International,  Inc.  (a 
Wyoming  corporation] 

83  TransQuip  Resources,  Inc.  (an 
Oklahoma  corporation) 

84  Transbas,  Inc.  («  Tennessee 
corporation) 

85  Tri  River  Chemical  Company.  Inc. 
(a  Washington  (.orporation) 

86  Tri  State  Chemicals.  Inc.  (a  Texas 


corporation] 

87  Tri  State  Delta  Chemicals,  Inc.  (a 
Mississippi  corporation) 

88  Tropmi  Import  Co.  (a  Florida 
corporation] 

89  UAP  Canada,  Inc.  (a  Canada 
corporation) 

90  UAP/GA  AG  CHEM.  Inc.  (a 
Georgia  corporation] 

91  UAP  Special  Products.  Inc.  (a 
Nebraska  corporation) 

92  United  Agri  Products.  Inc.  (a 
Delaware  corporation) 

93  United  Agri  Products-Florida.  Inc. 
(a  Florida  corporation) 

94  Usen  Fisheries  (1983)  Limited  (a 
Canada  corporation) 

95  Vogel  Popcorn  Company  (a 
Minnesota  corporation) 

96  Vogel  Popcorn  Company  of  Ohio, 
Inc.  (a  Minnesota  corporation) 

97  Westchem  Agricultural 
Chemicals,  Inc.  (a  Montana 
corporation] 

98  Westglen  Milling  (1989)  Limited  (a 
Canada  corporation) 

99  Willow  Creek  Talc,  Inc.  (a 
Montana  corporation] 

100  Yellowstone  Valley  Chemicals, 
Inc.  (a  Montana  corporation] 

B.  1.  Parent  corporation  and  address  of 
principal  office:  North  East 
Chemical  Corporation,  3301  Monroe' 
Avenue,  Cleveland.  OH  44113 

2.  Wholly  owned  subsidiaries  which  will 
participate  in  the  operations,  and 
State  of  incorporation: 
(i)  North  East  Recycling 
Transportation,  Inc.  (an  Ohio 
corporation) 

Sidney  L.  Strickland,  )r.. 

Secretary. 

[FR  Doc.  91-27010  Filed  11-7-ei;  8:45  am) 

aiUJNO  COOE  703S-01-M 


[Finance  Docket  No.  31952] 

American  Commercial  Unes,  Inc.— 
Purchase  and  Lease  Exemption- 
Certain  Assets  of  Hines,  Inc. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505. 
the  Commission  exempts  from  the 
requirements  of  49  U.S.C.  11321  the 
acquisition  by  American  Commercial 
Lines.  Inc.  (ACL),  through  its  new 
subsidiary.  Hines  American  Lines 
(HAL),  of  certain  assets  of  Hines,  Inc. 
(Hines).  a  water  carrier  exempt  from 
regulation  under  49  U.S.C.  10542(c).  ACL 
and  its  other  subsidiary.  American 
Commercial  Barge  Lines.  Inc..  are 
controlled  by  CSX  Corporation  (CSX),  a 
holding  company  that  also  owns  a 
railroad,  CSX  Transportation.  Inc. 


EFFECTIVE  DATE:  The  exemption  will  be 
effective  on  November  11, 1991. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31952  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representatives:  Charles 
H.  White,  Jr.,  Hazel  &  Thomas.  P.C. 
suite  400,  2001  Peimsylvania  Avenue. 
NW..  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT! 
Joseph  H.  Deftmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call,  or 
pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-^357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  October  31. 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  )r„ 
Secretary. 

(FR  Doc.  91-27011  Filed  11-7-ei;  8:45  am) 
SnjJNQ  COOC  703S-01-« 


[Finance  Docket  Na  31950] 

The  Belt  Ralhway  Co.  of  Chicago- 
Trackage  Rights  Exemption— The 
Baltimore  and  Ohio  Chicago  Terminal 
Railroad  Co. 

The  Baltimore  and  Ohio  Chicago 
Terminal  Railroad  Company  (B&OCT) 
has  agreed  to  grant  overhead  trackage 
rights  to  The  Belt  Railway  Company  of 
Chicago  (BRC)  over  a  12-mile  line  of 
railroad,  known  as  the  McCook  Branch, 
between  valuation  station  600 -t- 00,  at 
Argo,  and  valuation  station  2034 -)-40,  at 
Franklin  Park,  in  Cook  County,  IL  The 
trackage  rights  exemption  became 
effective  in  October  4, 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on: 
Woodrow  M.  Cunningham.  The  Belt 
Railway  Company  of  Chicago.  6900 
South  Central  Avenue,  Chicago,  IL 
60638. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
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Western  Ry.  Co.— Trackage  Rights — BN, 
354  ICC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1960). 

Dated-  November  4. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  fr.. 
Secretary. 
|FR  Doc  91-27012  Filed  11-7-m:  8:45  am] 

BILUNQ  COOC  7«3S-«1-M 


DEPARTMENT  OF  LABOR 

E-npioyroent  Standards 
A^nUnistratJcn,  Wage  and  Hour 
D.«lsion 

Vinimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  h-inge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Slat.  1494,  as  amended.  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 


Maryland 

New  fetsey:  • 


determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
io  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  constraction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
eariier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  infonnatioD  and  self- 

Voluwe  I 


New  York: 


explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington.  DC  20210.  I 

New  General  Wage  Determination 
Decisioos 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office  i 
document  entitled  "General  Wage  ' 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  numbers 


Volume  I 

West  Virginia: - ~. -  WV91-  p.  A" 

14 
(Nov 

a. 

1991) 
WV91-  p.  All. 
15 

(Nov 
«. 

igei) 

WV91-  p.  All. 
16 

(Nov 
ft. 

1991) 
Volume  II 
Louisiana:.-...»...»___._>....  LA91-    p.  All. 

14 

(Nov 
«. 
19B1) 


Modiflcations  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Offke 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the  ^ 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modiHcd. 


MD91-24  (Feb.  22. 
1991). 

NI91-2  (Feb.  22. 

1991). 
NI91-3  (Feb.  22. 

1991). 

NY91-S  (Feb.  22. 

1991). 
NYm-17  (FcbL  22. 

nm). 


p.  AIL 

pp.  701.  704.  707- 

70S. 
p.  721.  p.  723. 


ff^^ 


K4. 


/ 
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Virginia: 


Illinois 

Indiana: 


Volume  II: 


Iowa: ... .. 

Louisiana: 


Missouri..... 
Oklahoma: 


Texas: 

Wisconsin: 


Idaho: 

Washington: . 


Volume  III: 


VA91-17  (Feb.  22.        pp.  1281.  1282. 

1991). 
VA91-18  (Feb.  22.       pp.  1285. 1286. 

1991). 
VA91-50  (Feb.  22.       pp.  1357. 1358. 

1991). 

IL91-2  (Feb.  22.  pp.  97.  fW-lUb. 

1991). 

IN91-3  (Feb.  22.  p.  279. 

1991). 
IN91-5  (Feb.  22.  p.  305. 

1991). 
IN91-6  (Feb.  22.  pp.  315,  316. 

1991). 
IA91-S  (Feb.  22.  pp.  41.  42-44. 

1991). 

LA91-S  (Feb.  22.  pp.  405,  414-421. 

1991). 
LA91-12  (Oct.  11.        p.  All. 

1991). 
LA91-13  (Oct  11.         p.  AIL 

1991). 
MOei-2  (Feb.  22,         pp.  673.  674-681. 

1991). 

OK91-21  (Oct.  18.       p.  1012a. 

1991). 
OK91-22  (Oct.  ia       p.  1012c. 

1991). 
TX91-17  (Feb.  22,       p.  AIL 

1991).  i- 


WI91-3  (Feb.  22,  pp.  1205. 1206- 

1991).  1206. 

WI91-*  (Feb.  22.  pp.  1225. 1226- 
1991).  1242. 

WI91-10  (Feb.  22.  pp.  1247. 1260- 
1991).  1252.  1257. 


ID91-1  (Feb.  22.  p.  All. 

1991). 

WA91-1  (Feb.  22.        pp.  451.  454. 

1991). 
WA91-2  (Feb.  22,        pp.  477.  479. 

1991). 
WA91-«  (Feb.  22.       p.  AIL 

1991). 


I 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1.400  Government  Depository  Libraries 
across  the  country.  Subscriptions  may 
be  purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402,  (202) 
783-3238. 


When  ordering  8ub8cription(s),  be 
sure  to  specify  the  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder'of  the  year, 
regular  weekly  updates  will  be    - 
distributed  to  subscribers. 

Signed  at  Washington,  DC.,  this  18th  day  of 
November,  1991. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 

|FR  Doc.  91-26808  Filed  11-7-91:  8:45  am] 
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Employment  and  Training 
Administration 

Aaro-MoUvt  (lAM).  at  aL; 
Investigations  Regarding 
Certifications  of  Eligibility  To  Apply 
For  Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 
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The  purpose  of  each  of  the 
invest^tioiu  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  farther  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
liot  later  than  November  18, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  18, 1991. 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  O^ce  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW„ 
Washington,  DC  20210. 

Signed  at  Waghington.  DC  this  28th  day  of 
October  1991. 
Marvin  M.  Fooks, 

Director,  Off  ice  of  Trade  Adfustwe^it 
Assistance. 


Appendix 


PWtioo6f  (ijnioci/woi1*6fs/(WTT») 


Locstton 


fOCOfVttO 


Date  of 


Pvtttion  No. 


Aero-Moove  (lAM) 

Artxx  Foods.  Inc.  (UAW) 
ARCO  CM  and  Gas  Co  (Wrfcs)„ 

Argus  Press,  Inc  (GaU) 

Amwtrong  Stofe  Fortures  Corp  (UE).. 

Bayeux  Fabnc.  Inc.  (Wkrs) 

Baytme  Co.,  Inc.  (Co) 

B«ntlay  Industnos.  tne.  (UE) 

Crest  Uttio,  Inc.  (GCKJ) . 

Custom  Concepts,  Inc  (UE) 

Dedoes  Industries.  Inc.  (Wkr^  „. 

E.F.  Johnson  Co.  (Co) 

Encore  Shoe  Corporation  (Co).. 
Gerwrai  Uoto<^  r\jmmtain  Otn. 
Goidan  Oty  Trailers.  Inc.  (Co.) ... 
Grieoo  Bros .  Inc.  (Co).. 

Manarvui  Mills,  Irx:  (VVKrs) .„___ 

Milk  Marlieting,  Inc  (Wkrs) _~ 

Quebecor  Pnnans.  Fndley  Plant  (Wkrs) .- 

Sparta  Mosaics  (Wtus) _ 

Ta(edy»>o-Adam»  08T) 

Trak  Microwave  Corp  (Wkrs) _ 

United  Tedmoiogies  Automotve  (Wkn)... 
Westerm  Attas  MI/ASas  Wireline  (Whra).. 
Workwe*.  inc.  (UGWA) „ _ 


(Wtoa).. 


Kaiamazoo.  Ml 

Toledo.  OH 
Bakersfiekj.  CA 
Albany,  NY 
Pittsburgh,  PA 
Uncoln  Pk,  NJ 
Parsonsburg,  MO 
Evans  City.  PA 
Watervliet  NY 
Gibsonia.  PA 
Ossineke,  Ml 
Eden  Praine.  MN 
Chase  City,  VA 
Ypsilanti,  Ml 
WilUston,  NO 


Marianrfa.  AR 
Orrville.  OH 
Fndley,  MN 
East  Sparta.  OH 
Union.  NJ 
Tampa  FL 
Boyr>eCity,  Ml 
Magnolia,  AR 
Palestine.  TX 


10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 

io/2e/»> 

10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 


10/14/91 
10/21/91 
10/17/91 
10/07/91 
10/16/91 
10/11/91 
10/18/91 
10/16/91 
10/07/91 
10/16/91 
10/17/91 
10/14/91 
10/17/91 
10/10/91 
10/15/91 
10/15/91 
10/09/91 
09/30/91 
10/14/91 
10/01/91 
10/17/91 
10/16/91 
10/18/91 
10/09/91 
10/71/91 


26.474 
26,475 
26,476 
26,477 
26,478 
26,479 
26,480 
26.401 
26,482 
26.463 
26.484 
26,465 
26.486 
26,487 
26.488 
26.489 
26,490 
26.491 
26.492 
26.493 
26,494 
26,495 
26,496 
26,497 
26.498 


Small  Cord  Reels.  Hose  Reel. 

Dry  Bulk  Food  Blerxtng  A  Chunk  Mixes. 

Crude  OH.  Natural  Gas. 

Pnntifig  Magazir>es.  etc. 

Ostnbute  Metal  Mixtures. 

CXiflain  Fabrics. 

Soortwear. 

Raw  Metal  FWurea. 

Bibles  Pnnted  arxj  Birxfing. 

Displays  &  Distnbutes  Finished  Products. 

Paint  Mixing  Equipment  and  Supplies. 

Sales  Persons. 

Leatt>er  Shoes  and  Boots. 

Transmissions. 

OilDekJ  Equipment 

Men's  Suits. 

Sears  Sleepwear,  Nike  Sweatpants,  stiirls. 

Butter,  Powdered  Milk. 

Pnnts  Newspaper  SuppterTMnta. 

Fkxjr  Tile. 

Heating  Elements. 

Microwave  Components. 

Turn  Signal  switches. 

Electnc  Wireline  Services. 

Workwaar  Ck>thir>g. 


[FR  Doc.  91-27023  Filed  11-7-91;  8:45ain] 
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Employment  and  Training 
Administration 

(TA-W-2S,6901 

Tektronix,  Inc.,  Hybrid  Components 
Division,  Beaverton,  OR;  Revised 
Determination  on  Reconsideration 

On  October  25. 1991,  the  Department 
issued  a  notice  of  affirmative 
determination  regarding  application  for 
workers  and  former  workers  of  the 
subject  firm.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

New  information  from  the  company 
indicates  that  a  substantial  amount  of 
hybrid  microcircuit  production  at 
Tektronix'  Hybrid  CUimpor.ents 
Operation  Division  (HCO)  was 
intergrated  in  the  production  of 
oscilloscopes  at  the  Tektronix  plant  in 
Vancouver.  Washington.  The  Tektronix 
workers  at  Vancouver  were  certified  for 


trade  adjustment  assistance  under 
petition  TA-W-24.925. 

Investigation  findings  show  that  HCO 
is  a  captive  corporate  supplier  of 
Tektronix  producing  hybrid 
microcircuits  for  internal  corporate 
accounts. 

HCO's  Sales  and  production  declined 
in  1990  compared  to  1989  and  in  the  first 
quarter  of  1991  compared  to  the  same 
period  in  1990.  Employment  at  HCO 
declined  in  1990  compared  to  1989  and 
in  the  first  quarter  of  1991  compared  to 
the  same  period  in  1990. 

Conchision 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  HCO  workers  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  oscilloscope  produced  at 
Tektronix,  Inc.,  Vancouver,  Washington. 
In  accordance  with  the  provisions  of  the 
Act,  I  make  the  following  revised 
cerbfication  for  Hybrid  Components 
Operation  Division  in  Beaverton, 
Oregon. 


"All  workers  of  the  Hybrid  Components 
Division  of  Tektronix,  lac  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  2, 1990  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  30th  day  of 
October  1991. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  S- 
Actuarial  Services  Unemployment  Insurance 
Service. 
(FR  Doc  91-27022  Filed  ll-7-(n:  1:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  tJnder 
0MB  Review 

agency:  Nabonal  Endowment  for  the 
Humanities. 

action;  Notice. 

summary:  The  National  Eitdowment  for 
the  Humanities  (NEHj  has  sent  to  the 
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O^ice  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  VS.C.  chapter  35). 

DATEt:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  9, 1991. 

ADOWetSCS:  Send  coounents  to  Ms. 
Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington. 
DC  20506  (202-786-0494)  and  Mr.  Daniel 
Chenok,  O^ice  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place.  NW..  room  3002. 
Washington,  DC  20503  (202-395-7316). 

FOR  FURTHER  INFORMATION  CONTACT! 
Ms.  Susan  Daisey,  Assistant  Director. 
Grants  Office.  National  Endowment  for 
the  Humanities.  1100  Pennsylvania 
Avenue.  NW.,  room  310,  Washington. 
DC  20506  (202)  786-0494  fi-om  whom 
copies  of  forms  and  supporting        , 
documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report  (5)  what  the 
form  will  be  used  for  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are 
subject  to  44  U.S.C.  3504(h). 

Category:  Revisfams 

Title:  Applications  and  Instructions 
Form  for  the  Humanities  Projects  in 
Libraries  and  Archives  Category. 

Form  Number.  Not  Applicable. 

Frequency  of  CoilecUons:  Axmual. 

Respondents:  Humanities  researchers 
and  institutions. 

Use:  Application  for  funding. 

Estimated  Number  of  Respondents: 
74. 

Frequency  of  Response:  Once  per 
respondent. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  40  per  respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  2,960  hours. 
Thonns  S.  IGagatoa, 
Assistant  Cttairman  for  OpuvUons. 
[FR  Doc.  91-27014  Filed  11-7-91;  8:45  am] 
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Agency  Information  Collection  Under 
OMBRaviaw 

AOENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice. 


;  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  9, 1991. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey.  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 
DC  20506  (202-786-0494)  and  Mr.  Daniel 
Chenok,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
726  Jackson  Place,  NW..  room  3002 
Washington,  DC  20503  (202-395-7316) 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Susan  Daisey.  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 
DC  20506  (202-786-0494  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form:  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are 
subject  to  44  U.S.C  3504(h}. 

Category:  Revisions 

Title:  Application  Instructions  for  the 
Publication  Subvention  Category. 

Form  Number  Not  Applicable. 

Frequency  of  Collection:  Annual. 

Respondents:  Non-profit  and 
commercial  publishers  of  works  in  the 
humanities. 

Use:  Application  for  funding. 

Estimated  Number  of  Respondents: 
133  per  year. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  21  hours  per 
respondent. 


Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  3,368  hours. 
Thomas  S.  Kingston, 
Assistant  Chairman  for  (^rations. 
(FR  Doc.  91-27015  Filed  11-7-91:  8:45  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panels  for  the 
Division  of  Polar  Programs 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub, 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the  . 
following  meetings. 
SUPPLEMENTARY  RtPORMATION:  The 

purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  \he 
selection  ptDcess  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  piirsonal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
pubUc.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Polar  Programs. 

Dates  Sr  Times:  November  22. 1991 
8:30am-5pm. 

Location:  National  Science 
Foundation,  1800  G  Street.  NW., 
Washington,  DC  20550,  room  620. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  Polar 
Glaciology  research  proposals. 

Contact  Person:  Dr.  Julie  M.  Palais, 
room  620,  National  Science  Foundation, 
Washington,  DC  2055a  Telephone  (202) 
357-7894. 

Name:  Special  Emphasis  Panel  in 
Polar  Programs. 

Dates  &  Times:  December  2, 1991 
8:30am-5pm. 

Location:  National  Science 
Foundation,  1800  G  Street.  NW.. 
Washington.  DC  2055a  room  620. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  Polar 
Earth  Sciences  research  proposals. 

Contact  Person:  Dr.  Herman  B. 
Zimmerman,  room  620,  National  Science 
Foundation,  Washington.  DC  20550. 
Telephone  (202)  357-7894. 

Dated:  Noveimber  5. 1991. 
M.  RebMca  Wiaklat. 

Committee  Management  Officer. 

(FR  Doc.  91-27024  Filed  11-7-91;  M5  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Sut>committee  on 
Materials  and  Metallurgy;  Revised 

A  portion  of  the  ACRS  Subcommittee 
meeting  on  Materials  and  Metallurgy 
scheduled  to  be  held  on  Wednesday. 
November  6, 1991  at  7920  Norfolk 
Avenue,  Room  P-110.  Bethesda.  MD. 
will  be  closed  to  discuss  Proprietary 
Information  (5  U.S.C.  552b(cK4)).  All 
other  items  pertaining  to  this  meeting 
remain  the  same  as  published  previously 
in  the  Federal  Register  on  Thursday, 
October  24. 1991  (56  FR  55143). 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Thomas  S.  Rotella 
(telephone  301/492-8972)  between  7:30 
a.m.  and  4:15  p'.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Dated:  November  4. 1991. 
Gary  R.  Quittsclireitier, 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc.  91-27007  Filed  11-7-91:  8:45  am] 
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Receipt  of  Request  and  Intent  To 
Issue  License  Amendment  Regarding 
Reclamation  Plans  for  Inactive 
Uranium  Mill 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

action:  Approval  of  license  amendment 
for  inactive  uranium  mill  affecting 
schedules. 

1.  Description  of  Federal  Action 

In  accordance  with  a  memorandum  of 
understanding  (MOU)  between  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  the  U.S.  Nuclear  Regulatory 
Conunission  (NRC),  published  October 
25, 1991,  FEDERAL  REGISTER  Volume  56. 
No.  207  (56FR55434).  NRC  has  received  a 
request  for  revision  of  a  reclamation 
plan  timetable  from  Western  Nuclear. 
Inc..  for  their  Split  Rock  facility.  Docket 
No.  40-1162.  License  No.  SUA-056. 

This  request,  dated  October  21. 1991. 
justifies  a  change  of  the  scheduled 
completion  date  from  November  1. 1991. 


to  January  31, 1992,  for  placement  of  the 
interim  cover  over  the  uranium  mill 
tailings  pile.  The  basis  for  the  change  as 
presented  was  a  signiHcant  increase  in 
the  required  amount  of  earthmoving 
over  that  envisioned. 

The  NRC  staff  has  reviewed  the 
proposal  and  intends  to  issue  a  license 
amendment  to  change  the  scheduled 
completion  date  to  Janaury  31, 1992. 
effective  November  20. 1991. 

2.  Contact 

Copies  of  the  license  amendment 
request  are  availabel  in  the  Public 
Document  Room  at  2120  L  Street  N.W.. 
Washington.  DC.  and  at  the  Uranium 
Recovery  Field  office.  730  Simms.  suite 
100.  Denver.  Colorado. 

Comments  regarding  this  license 
amendment  should  be  addressed  to  the 
NRC,  Uranium  Recovery  Field  Office, 
P.O.  Box  25325,  Denver,  Colorado,  80225. 
(303)  231-5800. 

Dated  at  Denver,  Colorado  this  1st  day  of 
Novemtjer  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E  Hall. 

Director.  Uranium  Recovery  Field  Office. 
(FR  Doc.  91-27006  Filed  11-7-91:  8:45  am] 

MLUNQ  CODE  7SM>-014I 

[Docket  Na  SO-155] 

Consumers  Power  Co.;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Naclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-6 
issued  to  Consumers  Power  Company 
(the  licensee)  for  operation  of  the  Big 
Rock  Point  Plant  located  in  Charlevoix 
County,  Michigan. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
Sections  6.1.5(h).  6.2.2,  6.3.2,  7.3.5(e),  and 
7.5.7  to  reflect  actual  equipment 
requirements  during  conditions  in  which 
no  fuel  is  loaded  into  the  reactor  vessel. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 


amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  These  proposed  changes  do  not 
involve  a  siyuficant  increase  in  the 
probability  ar  consequences  of  an 
accident  previously  evaluated  because 
there  are  no  fuel  bundles  in  the  reactor. 
The  requirements  as  stated  in  [the] 
Technical  Specification  prevent 
inadvertent  criticalities  when  in 
Shutdown  or  Cold  Shutdown,  and  shall 
remain  applicable  when  there  are  fuel 
bundles  in  the  reactor. 

(2)  These  proposed  changes  [do]  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  having  an 
inadvertent  criticality  within  [the] 
reactor  vessel  without  fuel  bundles  is 
not  of  concern. 

(3)  These  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety  as  defined  in  [the] 
Technical  Specification  bases  because 
as  a  condition  there  must  be  fuel 
bundles  present  in  the  reactor  vessel. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  considered 
in  making  any  final  determination.  The 
Commission  will  not  normally  make  a 
final  determination  unless  it  receives  a 
request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Mar>'land. 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
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Room,  the  Gelman  Building.  2120  L 
Street,  NW,  Washington,  DC  20555.  The 
filing  (rf  request*  for  hearing  and 
petitions  for  leave  to  intervene  it 
discussed  below. 

By  December  9, 1991,  the  hcensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
Rled  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW, 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
North  Central  Michigan  College,  1515 
Howard  Street  Petoskey.  Michigan 
49770.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  indentify  the  specific  aspect(s)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 


petition  nnist  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  pebtioner  intends  to 
rely  in  proving  the  coittention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  r»t  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  hi  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  detemiination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 


during  the  notice  period  such  diat  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiratimi  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  afler  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commitsion, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) . 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  \-{8O0]  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
LB.  Marsh:  petitioner's  name  and 
telephone  number,  date  petition  was  . 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555,  and  to  Judd  L  Bacon,  Esquire, 
Consumers  Power  Company.  212  West 
Michigan  Avenue,  Jackson.  Michigan 
49201,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  26, 1991. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington.  DC  20555  and 
at  the  local  public  document  room 
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located  at'the  North  Central  Michigan 
College.  1515  Howard  Street.  Petoskey. 
Michigan  49770. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  November,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Brian  Holian, 

Project  Manager.  Project  Directorate  III-l. 
Division  of  Reactor  Projects — /II/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  91-27008  Filed  11-7-91;  8:45  am] 
BILLINaCODC  75M>-01-M 


PANAMA  CANAL  COMMISSION 

Agency  Information  Collection 
Request  Submitted  to  tti«  Office  of 
Management  and  Budget  for 
Clearance 

agency:  Panama  Canal  Commission. 
action:  Notice. 

summary:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
as  amended,  the  Panama  Canal 
Commission  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance  a 
SF  83  (Request  for  OMB  Review)  for  a 
currently  approved  collection  of 
information  designated  Personnel 
Administration  Forms. 
ADDRESSES:  Comments  may  be  sent  to 
Edward  H.  Clarke.  Desk  Officer  for 
Panama  Canal  Commission.  Office  of 
Information  and  Regulatory  Affairs, 
room  3228,  New  Executive  Office 
Building.  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
For  a  complete  copy  of  the  collection  of 
information  or  related  information, 
contact  Barbara  Fuller,  Office  of  the 
Secretary.  Panama  Canal  Commission, 
telephone  202-634-6441. 
SUPPLEMENTARY  INFORMATION:  Title: 
Personnel  Administration  Forms. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Form  Number(s):  Various. 

Needs  and  Uses:  On  January  20. 1982. 
OMB  approved  an  information 
collection  proposal  submitted  by  the 
Panama  Canal  Commission  and 
assigned  it  the  control  number  3207- 
0005.  It  is  proposed  to  continue  using 
this  information  collection.  The 
-information  collected  is  needed  to 
determine  the  qualifications,  suitability 
and  availability  of  applicants  for  public 
service  permanent  and  temporary 
employment  in  the  Panama  Canal  area 
so  that  U.S.  Federal  Government 


agencies  can  be  supplied  with  eligibles 
to  fill  vacant  positions.  The  information 
will  be  used  by  Central  Examining 
Office  employees  performing  examining 
duties;  by  subject  matter  experts  on 
rating  panels;  and  by  agency  officials 
making  selections  to  fill  vacancies. 
Collections  of  information  made  by  the 
Central  Examining  Office  are  related  to 
the  filing  or  updating  of  application 
forn>s.  Of  the  12.268  respondents  who 
complete  application  forms  annually. 
5.772  complete  full  applications  and 
6.496  merely  complete  forms  after  12 
months  have  elapsed  to  update  an 
application  already  on  file.  The  total 
time  required  for  applicants  for 
employment  to  respond  to  the 
information  collection  is  estimated  to  be 
four  (4)  hours  to  complete  a  full 
application  and  one-half  hour  to 
complete  forms  which  update  an 
application  already  on  file.  In  addition 
to  the  forms  used  for  the  basic 
application,  the  collection  contains 
seven  forms  which  are  used  as  notices 
or  inquiries.  These  forms  are  issued 
separately  and  have  burden  times 
ranging  from  five  to  sixty  minutes. 
Applications  for  certain  positions 
require  the  completion  of  supplemental 
quahfications  statements  to  measure 
knowledges,  skills  and  abilities.  It  is 
estimated  that  one  and  one-half  [iVi] 
hours  is  required  in  these  cases.  This 
was  considered  in  arriving  at  the 
average  response  time  of  4  hours  for  a 
full  application.  The  total  time  required 
annually  for  Persons  to  respond  to 
collections  of  information  is  estimated 
at  26.336  hours  {5,772 X 4 -I- 6. 496 X. 5). 

Affected  Public:  Individuals  or 
households. 

Burden:  26.336. 

Frequency:  When  persons  apply  or 
update  applications. 

Number  of  Respondents:  12,268. 

Dated:  November  4, 1991. 

Joseph  I.  Wood. 

Director  Office  of  Executive  Administration. 
Senior  Official  for  Information  Resources 
Management. 

(FR  Doc.  91-26980  Filed  11-7-91:  8:45  am] 

WLLINQCOOE  3640-04-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

November  4. 1991. 
The  above  named  national  securities 


exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  and 
Exchange  Act  of  1934  and  Rule  12f-l 
thereunder  for  unlisted  trading 
privileges  in  the  following  securities: 

Allis-Chalmers  Corp. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7489) 
Amdura  Corp. 
Common  Stock.  SaOl  Par  Value  (File  No.  7- 
7490) 
First  Bank  System.  Inc. 
Cumulative  Convertible  Preferred,  Series 
1991  A,  $1.00  Par  Value  (File  No.  7-7491) 
Kasler  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
7492) 
Mesa,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7493) 
NovaCare,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7494) 
Universal  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
7495) 
Epitope.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
7496) 
General  Motors  Corp. 
Convertible  A  Preference,  $0.10  Par  Value 
(File  No.  7-7497) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  27, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  oi 
Market  Regalation,  pursuant  to  delegated 
authority. 
)onathan  G.  Katz. 
Secretary. 
(FR  Doc.  91-26996  Filed  11-7-01;  &45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stocic  Excttange, 
Incorporated 

November  4. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Bet  Holdings.  Inc. 
Class  A  Common  Stock.  S.02  Par  Value 
(File  No.  7-7484) 
International  Shipholding  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7485) 
Itel  Corp. 
$3,375  Series  C  Cumulative  Convertible 
Exchangeable;  Class  B  Preferred  Stock. 
$1.00  Par  Value  (File  No.  7-7486) 
)enny  Craig,  Inc. 
Common  Stock.  $.000000005  Par  Value  (File 
No.  7-7487) 
Morgan  Stanley  Emerging  Markets  Funds, 
Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
7488) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  27. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katx, 

Secretary. 

(FR  Doc.  91-28997  Filed  11-7-91:  &45  am) 

MLUNO  COOC  M10-01-M 


Self-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Ptiiladelphia  Stocli  Exchange, 
Incorporated 

November  4, 1991 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Morgan  Stanley  Emerging  Markets  Fund.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  Na  7- 
7481) 
Continental  Medical  Systems 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7482) 
Bet  Holdings 
Common  Stock.  $0.02  Par  Value  (File  No.  7- 
7483) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  27, 1991, 
written  data,  views  and  ar^ments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conunission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-26998  Filed  11-7-91: 8:4Sam] 

BILUNO  COOe  WIO-OI-M 


[Rel.  Na  IC-ie390: 82-7782] 

Sci/Tech  Holdings,  Inc.,  et  al.;  Notice 
of  Application 

November  1. 1991. 

AQCNCV:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


appucants:  Sci/Tech  Holdings,  Inc. 
("Sci/Tech"),  Merrill  Lynch  Asset 
Management,  Inc.  ("MLAM").  and 
Merrill  Lynch  Funds  Distributor,  Inc. 
("MLFD")  (together  referred  to  as  the 
"Applicants"). 

RELEVANT  ACT  SECTIONS:  Order 
requested  pursuant  to  section  6(c)  for  an 
exemption  from  the  provisions  of 
sections  12(dKl).  17(d)  and  rule  17d-l 
thereunder,  pursuant  to  section  17(b)  for 
an  exemption  from  section  17(a).  and 
pursuant  to  section  17(d)  and  rule  17d-l 
thereunder  approving  certain 
transactions. 

SUMMARY  OF  APPUCATKHC  Applicants 
seek  an  order  to  permit  Sci/Tech  to 
transfer  a  portion  of  its  assets  to  a 
newly  formed,  wholly-owned  subsidiary 
that  is  a  registered  open-end  investment 
company  and  to  distribute  to  Sci/Tech's 
shareholders  the  stock  of  the  subsidiary 
received  in  exchange  for  such  transfer  of 
assets. 

FtUNO  DATES:  The  application  was  filed 
on  September  5, 1991.  By  letter  dated 
October  31, 1991,  applicants'  counsel 
represented  that  applicants  will  file  an 
amendment  to  the  application  during  the 
notice  period,  the  substance  of  which  is 
reflected  herein. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  26, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants.  Box  9011,  Princeton.  New 
Jersey  08543-9011. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felice  R.  Foundos,  Staff  Attorney,  at 
(202)  272-2190  or  Nancy  M.  Rappa. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  l1ie 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 
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Applicants'  ReprMcntatiooa 

1.  Sci/Tech,  a  Marjiand  corporation, 
is  a  diversified  open-end  management 
investment  company.  MLAM  is  the 
investment  adviser  of  Sci/Tech.  MLAM 
and  its  wholly-owned  subsidiary.  Fund 
Asset  MasagemenL  Inc.  act  aa 
iavestment  adviser  to  more  than  50 
other  registered  investment  cooipanies 
and  provide  investment  advisory 
service*  to  individual  and  institutional 
accounts.  MLfO.  a  wholly-owned 
subsidiary  of  MLAM.  acts  as  the 
distributor  of  Sci/Tech  and  for  most 
other  funds  advised  by  MLAM. 

2.  Sci/Tech  presently  has  outstanding 
two  classes  of  common  stock.  Gass  A 
shares  are  sold  to  investors  who  choose 
to  pay  for  sales  charges  at  the  time  of 
purchase.  Class  B  shares  are  sold  to 
investors  who  choose  to  pay  a 
contingent  deferred  sales  load  ("CDSL") 
and  a  distributioD  fee  pursuant  to  nile 
12b-l  ("distxibutioo  fee"). 

3.  Sci/Tech's  investment  objective  is 
to  seek  long-term  capital  appreciation 
through  worldwide  investment  in  equity 
securities  of  companies  that,  in  the 
opinion  of  MLAM.  derive  or  are 
expected  to  derive  a  substantial  portion 
of  their  sales  from  products  and  services 
in  science  or  technology.  Sci/Tech  may, 
however,  for  defensive  purposes,  invest 
in  non-corvertible  fixed  income 
securities,  including  money  market 
securities.  Sci/Techs  portfolio  consists 
primarily  of  investments  in  companies 
connected  in  some  way  to  the 
technology  or  health  care  areas. 

4.  Although  this  investment  approach 
was  intended  to  appeal  to  a  broad  group 
of  investors.  Sci/Tech's  assets  have 
declined  dramatically  since  its 
inception.  In  bght  of  the  foregoing.  Sci/ 
Tech's  management  has  proposed 
dividing  Sci/Tech  into  two  separate 
investment  companies.  Sci/Tech  then 
will  spin-off  the  new  company  by 
distriboting  to  its  shareholders  shares  of 
the  new  company  received  in  exchange 
for  the  transfer  of  assets.  Sci/Tech  will 
invest  primarily  in  the  health  care  sector 
while  the  new  company.  Merrill  Lynch 
Technology  Fund.  Inc.  ("Technology 
Fund"),  will  invest  primarily  in  the 
technology  sector. 

5.  The  division  of  Sci/Tech  will  occur 
through  the  following  transactions. 
Technology  Fund  will  be  organized  as  a 
Maryland  corporation  and  will  be 
registered  as  a  nondiversified,  open-end 
investment  company  under  the  Act." 


Technology  Fund  will  have  the  same 
investment  adviser  and  distributor  as 
Sci/Tech.  Like  Sci/Tech.  Technology 
Fund  also  will  distribute  its  shares  to 
the  public  through  a  dual  class  structure 
offering  both  Class  A  and  Class  B 
shares.*  Upon  receipt  of  the  order 
requested  herein.  Sd/Tecfa  will  transfer 
to  Technology  Fond  its  technology 
oriented  portfolio  securities,  a  stated 
amount  of  any  secuhbes  held  by  Sd/ 
Tech  for  defensive  purposes,  and  a 
proportionate  amount  of  Sci/Tech's 
liabilities  in  exchange  for  all  of  the 
common  stock  of  Technology  Fund 
(other  than  its  seed  capital).'  The  net 
asset  value  per  share  of  Technology 
Fund's  common  stock  will  be  based  on 
the  fair  value  of  Sci/Tech's  portfolio 
securities  and  other  assets  minus 
liabilities  that  Technology  Fund 
received,  as  computed  on  the  day  of  the 
transaction.  Sci/Tech  will  then  make  a 
pro  rata  distribution  of  the  Technology 
Fund  common  stock  to  Sci/Tech's 
shareholders.  Each  shareholder  will 
receive  Class  A  or  Class  B  shares  of 
Technology  Fund  in  the  same  proportion 
as  that  of  Class  A  and  Class  B  shares  of 
Sci/Tech  held  by  that  shareholder  on 
the  day  of  the  distribution.^ 

6.  Class  B  shareholders  of  Technology 
Fund  will  receive  full  credit  for  the  time 
during  which  they  held  Class  B  shares  of 
Sci/Tech  for  purposes  of  calculating  any 
applicable  CDSL  The  shareholders  also 
will  be  able  to  exchange  shares  of  one 
company  for  those  of  the  other  without 
incurring  transaction  costs.  Thus, 
shareholders  will  be  able  to  choose  their 
own  allocation  of  investments  between 
the  two  investment  companies. 


■  MLAM  h—  iytl<  IB  prondt  ibe  initial  capital 
(SlOaOOO)  requirad  — daf  the  Act  TV  oumbcr  of 
■harm  raceii^  in  exchangi  wiU  ba  bawd  on 
Technology  Fund* i  net  aaaat  valne  per  thare 
determiaad  a4  the  tiaie  of  tlw  tranafcr  of  Sci/Tech'« 
asieta.  detaibed  abtm. 


*  Wilb  regard  (o  the  rule  12b-1  plan  adoptecf  aa 
part  of  the  Techiwtegy  Pimd'f  Claia  B  share*. 
appiicaota  laptiiaaiil  thai  Tcduiolo^  Fund  ha* 
undertaken  in  it*  registration  statement  to  •ubrail 
such  plan  for  approval  by  their  public  shareholders 
at  a  meeting  to  be  heM  bo  later  than  srxteen  nonths 
after  Ih*  effective  data  of  the  regntratioa  stelemeBt. 

'  Sci/Tech's  rule  I2t>-1  plan  permits  paynenU  to 
be  used  to  compensate  MLFD  and  certain  sacurities 
firms  for  sale  and  promotional  activities.  Such  plan 
contaiiu  no  provision  requinng  Sci/Tech  to 
reimburse  hflJD  for  any  snch  expense*. 
Con*equenlly,  there  would  ba  no  unreimbursed 
amount*  to  be  carried  over  to  Technology  Fimd.  If 
the  propoecd  & anaactton*  ere  permitted,  however, 
when  reviewing  each  fund's  rule  12b-l  plan  the 
directors  of  each  company  will  conaider  the 
expenses  incurred  in  selling  Sci/Tech  share* 
existing  oo  the  data  of  *«ch  IraaaectiooB  aa 
pertaining  to  Sci/Tech  and  Technology  Fund, 
respectively,  in  the  same  proportion  that  the  assets 
retained  by  Sci/Tech  bear  to  the  assets  transferred 
to  Technology  Fund. 

*  Technology  Pood  will  have  ■  dual  dtstributiou 
■ystea  in  accordance  with  the  terms  of  an 
exemplive  order  granting  such  relief  lo  future 
investment  compaale*  edvised  by  MLAM.  See 
Merrill  Lynch  California  Munic^xti  Bond  TnM. 
Investment  Company  Act  ReL  Noa.  16503  (July  28. 
ISeei  (notice)  and  16534  (Aug.  23.  IBSS)  (order). 


7.  Subject  to  shareholder  approval 
Technology  Fond  and  Sci/Tech  will 
upon  the  commencement  ol  Technology 
Fund's  operations,  have  a  majority  of 
directors  in  common  and  the  same 
investment  advisory  and  distribution 
arrangements.  In  addition,  the 
investment  advisory  fees  and,  with 
respect  to  Class  B  shares,  distribution 
fees  will  be  at  a  rate  no  greater  than  the 
rates  presently  paid  by  Sci/Tech.  As  an 
independent  investment  company, 
however.  Technology  Fund  will  in  the 
future  bear  its  own  operating  costs  such 
as  transfer  agency  fees,  directors  fees, 
custodian  feeft  and  legal  and  auditing 
expenses. 

8.  The  expenses  with  respect  to  the 
transactions  will  be  allocated  fairly 
between  Technology  Fund  and  Sci/ 
Tech.  Sci/Tech  will  bear  the  costs  of 
obtaining  shareholder  and  regulatory 
approval  and  other  transaction  related 
costs.  Technology  Fund  will  bear  the 
costs  of  its  organization,  registration 
under  the  Act,  and  the  registration  of  its 
shares  for  sale  under  the  federal 
securities  laws  and  state  "blue  sky" 
laws.  Costs  that  fall  into  both  categories 
will  be  allocated  according  to  each 
company's  net  assets,  after  giving  effect 
to  the  transfer. 

9.  The  organization  and  spin-off  of 
Technology  Fund  will  not  have  any 
material  adverse  tax  consequences  on 
Sci/Tech  or  its  shareholders  if  the 
transaction  is  completed  by  November 
30. 1991.  the  end  of  its  present  fiscal 
year.  Applicants  represent  that  Sci/ 
Tech's  transfer  of  assets  to  Technology 
Fimd  will  be  deemed  a  tax  free 
exchange.  However,  the  timing  of  the 
distribution  of  Technology  Fund  stock  to 
Sci/Tech's  shareholders  could  create 
various  tax  consequences  for 
shareholders.  Shareholders  are  taxed  on 
dividends  paid  by  a  corporation  to  the 
extent  of  the  corporation's  current  and 
accumulated  earnings  and  profits 

( "EiF").  Distributions  in  excess  of  EftP 
are  deemed  a  non-taxable  return  of 
capital  to  the  extent  of  a  shareholder's 
basis  in  the  corporatitm.  If  Sci/Tech 
paj's  a  cash  dividend  of  all  its  E&P  by 
the  end  of  its  fiscal  year,  the  value  of 
Technology  Fund  stock  distributed  to 
shareholders  will  be  deemed  a  return  of 
capital  to  shareholders  to  the  extent  of 
their  adjusted  basis  in  Sci/Tech's  stodi. 
Hence  shareholders  will  not  pay  tax  on 
the  stock  distribution  since  it  is  in 
excess  of  Sci/Tech's  E&P.  As  explained 
more  fully  in  the  application,  if 
transactions  are  not  completed  by  the 
end  of  the  Hscal  year,  shareholders  who 
either  purchase  or  sell  shares  of  Sci/ 
Tech  between  the  time  Technology  Fund 
stock  is  distributed  and  the  time  the 
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cash  dividend  is  distributed  may  incur 
unexpected  tax  consequences.  U  the 
transactions  then  cannot  be  completed 
by  November  30, 1991,  Sci/Tech  will 
seek  to  change  its  fiscal  year-end  and 
e^ect  the  transactions  shortly  before  the 
revised  year-end,  or  will  defer  the 
transactions  until  November  1992. 

10.  Immediately  following  the 
completion  of  the  above  transactions, 
existing  shareholders  of  Sci/Tech  will, 
in  effect,  own  the  exact  same  portfolio 
securities  and  other  assets  as  they  did 
before,  except  that  such  ownership 
would  be  represented  by  shares  in  two 
separate  investment  companies,  rather 
than  solely  by  shares  in  Sci/Tech. 

11.  Sci/Tech's  shareholders  will  have 
the  opportunity  to  approve  the 
transactions  and  the  proposed  change  in 
Sci/Tech's  investment  objectives. 
Shareholders  will  receive  full 
registration  statement  disclosures  about 
Technology  Fund.  Technology  Fund  has 
filed  with  the  Commission  a  registration 
statement  on  Form  N-14  which  includes 
a  Sci/Tech  proxy  statement  and 
Technology  Fund's  prospectus  regarding 
the  transactions.  In  addition, 
Technology  Fund's  registration 
statement  on  Form  N-lA  will  be 
declared  effective  prior  to  Technology 
Fund  accepting  any  monies  from  new 
investors,  and  Sci/Tech's  registration 
statement  on  Form  N-IA  will  be 
amended  to  reflect  its  new  objective  and 
policies.  Currently,  Sci/Tech  has 
disclosed  the  proposed  transactions  in  a 
supplement  to  its  prospectus. 

Applicants'  Legal  Analysis 

1.  The  proposed  transactions  may  be 
viewed  as  technically  violating  the 
provisions  of  section  12(d)(1)  since  at 
the  moment  of  the  transfer  of  Sci/Tech's 
assets,  Sci/Tech  will  temporarily 
acquire  greater  than  3  percent  of  the 
voting  stock  of  Technology  Fund. 
Additionally,  the  value  of  Sci/Tech's 
holdings  of  Technology  Fund  securities 
will  exceed  10  percent  of  Sci/Tech's 
assets.  Similarly,  Technology  Fund's 
sale  of  its  securities  to  Sci/Tech  will 
exceed  the  limits  of  section  12(d](l)(B]. 
Applicants  represent  that  the  proposed 
transactions  may  be  excepted  from  the 
provisions  of  section  12(d)(1)  by 
subsection  (D)  thereof.  Subsection  (D) 
excepts  from  those  restrictions,  among 
other  things,  aiiy  securities  received  as  a 
result  of  a  plan  of  reorganization  of  any 
company.  However,  it  is  not  clear  that 
the  proposed  acquisition  and  spin-off  of 
Technology  Fund  falls  literally  within 
the  definition  of  a  "reorganization" 
under  section  2(a)(33)  of  the  Act. 

2.  Section  17(a)(1)  of  the  Act  makes  it 
unlawful,  among  other  things,  for  an 
affiliated  person  of  a  registered 


investment  company  to  sell  any 
securities  or  other  property  to  the 
registered  investment  company.  Section 
17(a)(2)  of  the  Act  makes  it  unlawful, 
among  other  things,  for  such  an 
affiliated  person  to  buy  securities  or 
other  property  from  the  registered 
company.  Sci/Tech  and  Technology 
Fund  may  be  viewed  as  affiliated 
persons  under  section  2(a)(3)  of  the  Act 
since,  for  however  brief  a  period,  Sci/ 
Tech  will  own  100  percent  of 
Technology  Fund's  voting  securities 
(other  than  seed  capital).  Sci/Tech  and 
Technology  Fimd  also  may  be  viewed  as 
affiliated  persons  of  each  other  to  the 
extent  that  they  may  be  deemed  lo  be 
under  the  common  control  of  MLAM. 
Section  17(a)(1)  would,  therefore, 
prohibit  Sci/Tech's  "sale"  to  Technology 
Fund  of  a  portion  of  its  assets  and 
Technology  Fund's  "sale"  to  Sci/Tech  of 
securities  issued  by  Technology  Fund, 
although  the  latter  transaction  arguably 
may  be  excepted  by  section  17(a)(1)(B). 
Also,  section  7(a)(2)  would  prohibit 
Technology  Fund's  "purchase"  of  Sci/ 
Tech's  assets.  In  light  of  the  potential 
applicabihty  of  section  17(a)  and  the 
uncertainty  of  any  available  exemption 
by  rule,  applicants  request  relief  from 
that  section  to  effectuate  the  proposed 
transactions. 

3.  Section  17(d)  of  the  Act  and  rule 
27d-l  thereimder  basically  prohibit, 
among  other  things,  transactions  in 
which  a  registered  investment  company 
and  any  afRliated  person  of  such  a 
company  may  be  deemed  to  be  acting 
jointly  and  as  principal.  Applicants 
request  an  order  pursuant  to  section 
17(d)  and  rule  17d-l  thereunder  to  the 
extent  that  the  participation  of  Sci/Tech 
and  Technology  Fund  in  the 
transactions  resulting  in  the  spinoff  of 
Technology  Fimd  may  be  deemed  to 
constitute  a  prohibited  joint  transaction. 
In  addition,  applicants  request  an 
exemption  under  section  6(c)  from  the 
requirement  of  rule  17d-l  that 
applicants  must  receive  an  order  of  the 
Commission  permitting  any  otherwise 
prohibited  joint  transactions  prior  to 
submitting  the  proposed  transaction  to 
Sci/Tech's  shareholders  for  their 
approval. 

4.  Applicants  submit  that  the 
requested  exemption  from  section  12(d) 
(1)  meets  the  standards  set  forth  in 
section  d(c)  of  the  Act.  It  is  hoped  that 
there  will  be  greater  marketing  potential 
for  two  narrowly  targeted  investment 
companies  resulting  in  asset  growth  for 
the  benefit  of  shareholders.  The 
proposal  also  provides  each  company 
with  the  ability  to  invest  within  its 
relevant  sector  without  the  need  to 
allocate  available  cash  between  sectors 
thus  increasing  investment  flexibility. 


Further,  shareholders  would  kave  the 
option  of  concentrating  their  ' 
investments  in  the  sector  whijch  they 
prefer.  Lastly,  the  proposed  transactions 
do  not  involve  the  concerns  for  which 
section  12(d)(1)  was  enacted.  Because 
ownership  of  Technology  Fund  by  Sci/ 
Tech  will  exist  for  only  a  moment  of 
time,  there  is  no  danger  of  control  by 
one  fund  over  another  fund  or  of  the 
layering  of  costs  to  shareholders  of  Sci/ 
Tech. 

5.  Applicants  also  request  an 
exemption  pursuant  to  section  17(b)  of 
the  Act  from  the  provisions  of  section 
17(a)  in  order  to  engage  in  the  above 
transactions.  Section  17(b)  authorizes 
the  Commission  to  issue  such  an 
exemptive  order  if  certain  standards  are 
met.  Applicants  submit  that  the 
proposed  transactions  satisfy  those 
standards.  The  terms  of  the  proposed 
transactions,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  and  involve  no  element  of 
overreaching.  The  proposed  sale  by  Sci/ 
Tech  of  a  portion  of  its  assets  to 
Technology  Fund  in  exchange  for  the 
securities  of  Technology  Fund  will  be 
based  on  the  fair  value  of  those  assets 
computed  on  the  day  of  the  proposed 
transfer.  Similarly,  the  Technology  Fund 
stock  distributed  by  Sci/Tech  in  the 
spin-off  of  Technology  Fund  will  be 
valued  on  the  same  basis.  In  addition, 
no  brokerage  commissions  or  other 
expenses  will  be  incurred  as  a  result  of 
the  proposed  transactions  except  to  the 
extent  that  transaction  costs  may  be 
incurred  in  connection  with  any  sales  of 
portfolio  securties  made  by  Sci/Tech  in 
order  for  Technology  Fund  to  meet  the 
diversification  requirements  of  the 
Internal  Revenue  Code. 

6.  The  proposed  transactions  will  be 
consistent  with  the  stated  investment 
policies  of  Sci/Tech  and  Technology 
Fund,  as  fully  disclosed  to  present  and 
future  shareholders.  The  proposed 
organization  and  spin-off  of  Technology 
Fund  will  not  change  the  position  of  Sci/ 
Tech's  shareholders  with  respect  to  the 
underlying  health  care  and  technology 
or  other  investments  that  they  own. 
Moreover.  Sci/Tech's  shareholders  will 
have  the  opportunity  to  vote  on  the 
proposal. 

7.  Lastly,  the  transactions  will  be 
consistent  with  the  general  purposes  of 
the  Act.  As  explained  above,  the 
specific  transactions  are  being  proposed 
to  benefit  Sci/Tech  and  its  existing 
shareholders,  as  well  as  future  investors 
in  both  companies.  The  proposed 
transactions  also  comport  with  the 
policies  underlying  rule  17a-8  of  the  Act, 
which  exempts  from  section  17(a)  "a 
merger,  consolidation,  or  purchase  or 
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sale  of  substantialiy  ell  of  the  assets 
involving  registered  companies  which 
may  be  affiliated  persons,  or  afftliated 
persons  of  aa  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser.  comnHin  directors,  and/or 
comoion  officer."  While  Sd/Tech  and 
Technology  Fund  iirill  be  affiliated 
briefly  (in  effect,  for  only  an  instant) 
when  Sci/Tech  owns  Technology  Fund's 
stock,  the  only  potential  affiliation  after 
the  spin-off  v.'Wl  be  of  the  type  discussed 
above,  i.e..  a  commonality  of  investment 
advisers  and  directors.  Sci/Tecfa's  board 
of  directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
of  Sci/Tech.  have  made  the  findings 
required  by  rule  17a-«.  Le.,  (l)  that 
participation  in  the  transactions  is  in  the 
best  interests  of  Sd/Tech;  and  (2)  that 
the  interests  of  existing  shareholders  of 
Sci/Tech  will  not  be  diluted  as  a  result 
of  its  effecting  the  transactions.  Finally, 
the  spin-off  of  Technology  Fund  presents 
no  greater  potential  for  ab\ise  than  other 
pro  rata  distributiooa. 

8.  Applicants  submit  that  the 
proposed  transactions  meet  the 
standards  for  an  order  pursuant  to 
section  17(d)  and  rule  17d-l  thereunder 
for  much  tlie  same  reasons  aa  discussed 
above  with  respect  to  the  request  for  an 
exemption  from  section  17(a)-  MLAM  or 
any  other  affiliated  person  of  Sd/Tecfa 
or  Technology  Fond  will  not  receive 
additional  fees  solely  as  a  result  of  the 
transactions.  The  expenses  of  the 
transactions  will  be  allocated  in  an 
equitable  manner  as  described 
previously.  The  proposed  transactions 
will  not  place  SciyTech.  Technology 
Fund  or  existing  shareholders  of  Sci/ 
Tech  in  a  position  less  advantageous 
than  that  of  any  other  of  such  persons. 

9l  Finally,  apphcants  request  an 
exemption  under  section  ^c)  from  the 
provisions  of  rule  17d-l  that  require  an 
order  permitting  transactions  subject  to 
the  rule  be  obtained  prior  to  any 
sohdtation  of  shareholder  approval  of 
the  transactions.  As  e]q>lained  in  more 
detail  in  the  apptication.  tax 
considerations  necessitate  that  the 
requested  transactions  be  cocsununated 
prior  to  November  30. 1991.  Given  the 
notice  period  requirements  and  other 
factors  incident  to  Commission  review 
of  applications  filed  under  the  Act.  it  is 
impracticable  to  await  the  granting  of  an 
order  on  this  application  prior  to 
solidting  shareholder  approval 

For  the  SEC  by  the  Division  of  Investment 
Mana^ment.  onder  delegated  authority. 
Joaathan  G.  Katx 
Secrelary 
|FR  Doc.  91-20990  Filed  11-7-91;  8:45  am] 
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Tamplaton  Devaloplng  Markets  Trust 
et  sL;  Notice  of  Application 

November  4. 1991. 

agency:  Securities  and  Exchange 
Commission  ("SEC*  or  Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act'l- 

APPUCANTS:  Templeton  Developing 
Markets  Trust.  Templeton  Growth  Fund. 
Inc.,  Templeton  &naller  Companies 
Growtfi  Fund,  foe..  Templeton  Funds, 
Inc.,  Templeton  Income  Trust 
Templeton  Tax  Free  Trust,  Templeton 
Real  Estate  Securities  Fund.  Templeton 
Value  Fmid.  foe  Templeton  Global 
Opportunities  Trust.  Templeton 
fostitutional  Trust  foe.  (collectively,  the 
'Tunds");  and  Templeton  Funds 
Distributor,  foe.  ('TFD"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c]  from 
the  provisions  of  sections  2(a)(32), 
2(a)(35).  Z2(c)  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  pemvit  them  to 
impose  a  contingent  deferred  sales 
charge  ("CDSC")  on  the  redemption  of 
certain  shares  purchased  at  net  asset 
value  and  to  waive  the  CDSC  in  certain 
instances. 

FRMO  DATE:  The  application  was  filed 
on  August  15, 1991  auad  amended  on 
Octobers.  1991. 

HEARINO  OR  NOTIPiCATION  OP  HEARINQ: 
An  order  granting  the  application  will  be 
issued  tmless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  29, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  foterest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC  450  Sth 
Street  NW..  Washington.  DC  20549. 
Applicants,  c/o  Templeton  Funds 
Distributor,  Inc.,  700  Central  Avenue.  St 
Petersburg.  Florida  33701.  Attention: 
Thomas  M.  Mistele.  Esq. 
FOR  FURTHER  INFORMATION  CONTACT. 
Elaine  M.  Boggs.  Law  Clerk,  at  (202)  272- 
3026,  or  Nancy  M.  Rappa.  Branch  Chief, 
at  (20Z)  272-3030  (Division  of  fovestment 


Management  Office  of  fovestment 
Company  Regnlation). 

SUPPl£MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application,  the  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

APPUCANTS*  RCFRESerrATIONS:  1.  The 
Funds  are  open-end  management 
investment  companies.  Templeton 
Development  Markets  Trust,  Templeton 
Income  Trust  (comprising  Templeton 
focome  Fund  and  Templeton  Money 
Fund).  Templeton  Tax  Free  Trust 
(comprising  Templeton  Insured  Tax  Free 
Fund  and  Templeton  Tax  Free  Money 
Fond).  Templeton  Real  Estate  Securities 
Fund,  and  Templeton  Global 
Opportunities  Trust  are  organized  as 
Massachusetts  businese  trusts. 
Templeton  Growth  Fund,  Inc. 
Templeton  Smaller  Companies  Growth 
FiHid,  Inc.,  Templeton  Funds,  Inc. 
(comprising  Templeton  World  Fund  and 
Templeton  Foreign  Fund),  Templeton 
Value  Fund,  Inc.,  and  Templeton 
Institutional  Trust,  foe.  (comprising 
Templeton  Trust  of  Foreign  Securities) 
are  incorporated  in  Maryland.  The 
Funds  are  registered  under  both  the  1933 
Act  and  the  Act.  Templeton,  Galbraith  ft 
Hansberger  Ltd.  (TGH"),  a  corporation 
organized  under  the  laws  of  the  Cayman 
Islands,  and  its  subsidiaries  provide 
investment  management  and 
administrative  services  to  the  Fimds. 
The  shares  of  the  Funds  are 
underwritten  by  TFD,  which  is  an 
indirect  wholly-owned  subsidiary  of 
TGH. 

2.  Applicants  request  that  any 
exemptive  reliet  to  the  extent  a  CDSC  is 
employed  under  the  same  terms  and 
conditions  as  those  described  below,  be 
extended  to  any  existing  or  future  open- 
end  investment  company  which  is  or 
may  become  a  member  of  the  Templeton 
"group  of  investment  companies,"  as 
that  term  is  defined  in  rule  lla-3  under 
the  Act 

3,  Fund  shares  are  offered  to  the 
pubhc  at  net  asset  value  per  share  plus  a 
sales  commission,  the  amount  of  which 
varies  among  the  Funds.  In  each  case, 
the  sales  commission  is  reduced  on 
larger  sales.  Applicants  propose  to 
impose  no  initial  sales  commission  ou 
investments  of  $l,000iX)O  or  more,  but 
propose  to  impose  a  CDSC  on  those 
shares  if  they  are  redeemed  within  12 
months  after  the  end  of  the  calendar 
month  in  which  the  purchase  order  was 
accepted.  The  CDSC  would  be  equal  to 
1%  of  the  lesser  of  (a)  the  net  asset  value 
of  the  shares  at  the  time  of  purchase,  or 
(b)  the  net  asset  value  of  the  shares  at 
the  time  of  redemption.  The  CDSC 


Federal  Register  /  Vol.  56.  No.  217  /  Ftiday.  November  8.  1991  /  i^otices  57367 


would  be  deducted  from  the  redemption 
proceeds  otherwise  payable  to  the 
shareholder.  The  purpose  of  the  CDSC  is 
to  compensate  TFD  for  commissions 
advanced  to  dealers. 

4.  No  CDSC  will  be  assessed  on:  (a) 
shares  representing  amounts 
attributable  to  increases  in  the  net  asset 
value  per  share;  (b)  shares  acquired 
throu^  reinvestment  of  income 
dividends  or  capital  gain  distributions 
and  shares  acquired  by  exchange  where 
the  exchanged  shares  would  not  be 
assessed  a  CDSC  upon  redemptions  and 
(c)  shares  held  for  more  than  12  months 
from  the  end  of  the  calendar  month  in 
which  the  purchase  order  was  accepted, 
fo  determining  whether  a  CDSC  is 
payable,  shares  or  amounts  representing 
shares,  that  are  not  subject  to  a  CDSC 
are  deemed  to  be  redeemed  first  and 
other  shares  or  amounts  are  then 
redeemed  in  the  order  ptirchased.  No 
CDSC  will  be  imposed  on  exchanges  to 
purchase  shares  of  another  fund 
managed  by  TGH  or  one  of  its 
subsidiaries,  and  applicants  will  comply 
with  rule  lla-3.  No  CDSC  will  be 
imposed  on  any  shares  purchased  prior 
to  the  effective  date  of  any  order. 

5.  Under  the  proposed  arrangement 
the  CDSC  may  be  waived  in  the 
following  circumstances:  (a) 
redemptions  in  connection  with  (i) 
distributions  to  participants  or 
beneficiaries  of  an  employee  pension, 
profit  sharing  or  other  trust  foeluding  a 
403(b]  plan  account  sponsored  by  any 
organized  religion  (the  custodian  of 
which  is  Templeton  Funds  Trust 
Company)  ("Employee  Plans"),  (ii) 
changes  in  investment  choices  in  the 
Employee  Plans,  and  (iii)  returns  of 
excess  contributions  to  these  plans:  (b) 
redemptions  in  connection  with 
distributions  to  partidpants  in  qualified 
retirement  plans  due  to  death.  disabiUty 
or  attainment  of  age  59  Vi;  (c) 
redemptions  pursuant  to  a  Fund's  cash 
withdrawal  plan;  (d)  redemptions  by 
trustees  or  other  fiduciaries  of  shares 
purchased  for  certain  retirement  plans 
with  assets  of  $  million  or  more;  (e) 
redemptions  by  trustees,  directors  and 
officers  of  the  investment  companies 
sponsored  by  TGH  and  its  affiliates  (the 
'TGH  Group"),  employees  in  the  TGH 
Group,  their  spouses  and  children,  and 
retirement  plans  established  by  the  TGH 
Group  for  employees;  (f)  redemptions  by 
dealers  or  brokers  who  have  a  sales 
agreement  with  TFD,  for  their  own 
accounts,  or  for  retirement  plans  for 
their  employees  or  sold  to  registered 
representatives  or  full  time  employees 
(and  their  spouses)  of  such  brokers  or 
dealers  that  certify  to  TFD  at  the  time  of 
purchase  that  such  purchase  is  for  their 


own  account  (or  for  the  benefit  of  such 
employees,  spouses,  or  minor  children); 
(g)  redemptions  by  insurance  company 
separate  accounts,  or  by  accounts 
managed  by  the  TGH  Group;  (h) 
redemptions  effected  pursuant  to  the 
Fund's  right  to  liquidate  a  shareholder's 
account  if  the  aggregate  net  asset  value 
of  shares  held  in  the  account  is  less  than 
the  effective  minimum  account  size;  and 
(i)  redemptions  by  any  investment 
company  registered  under  the  Act  or  its 
shareholders  in  connection  with  the 
combination  of  such  company  with  any 
Fund  by  merger,  acquisition  of  assets,  or 
by  any  other  transaction. 

6.  fo  addition,  pursuant  to  distribution 
plans  adopted  under  rule  12b-l  of  the 
Act  (the  "Plans"),  certain  of  the  Funds 
may  pay  a  fee,  in  an  amount  that  varies 
among  the  Funds,  for  purposes  of 
promoting  the  sale  of  their  shares.  Each 
of  the  Plans  is  a  "reimbursement"  type 
plan,  which  provides  for  reimbursement 
to  TFD  for  various  types  of  activities, 
including  the  payment  of  trail  fees  to 
broker-dealers.  The  CDSC  is  completely 
separate  and  independent  from  the 
Plans.  Amounts  received  by  TFD  under 
the  Plans  will  not  be  reduced  or  offset 
by  the  CDSC  retained  by  TFD.  The 
board  of  directors/trustees  of  each  Fund 
that  has  adopted  a  Plan,  in  its  periodic 
review  of  the  Plan,  will  consider  the 
effect  of  the  CDSC 

Applicants'  Legal  Analysto 

1.  Section  2(a)(32)  of  the  Act  defines  a 
"redeemable  security"  to  be  a  security 
that  upon  presentation  to  the  issuer  or 
to  a  person  designated  by  the  issuer, 
entitles  the  shareholder  to  receive 
approximately  his  proportionate  share 
of  the  issuer's  current  net  assets. 
Applicants  assert  that  the  imposition  of 
the  CDSC  will  not  prevent  a  redeeming 
shareholder  from  receiving  his 
proportionate  share  of  the  current  net 
assets  of  a  Fund,  but  will  merely  defer 
the  deduction  of  a  sales  load  and  make 
it  contingent  upon  an  event  that  may 
never  occur.  Applicants  believe  that 
imposition  of  the  CDSC  arrangement 
described  above  would  not  cause  shares 
of  the  Funds  to  fall  outside  the  definition 
of  redeemable  securities  in  section 
2(a)(32)  of  the  Act. 

2.  Section  2(a](35)  defines  "sales  load" 
to  be  the  amount  properly  chargeable  to 
sales  or  promotional  expenses  that  are 
paid  at  the  time  the  securities  are 
purchased.  Applicants  submit  that  but 
for  the  timing  of  the  imposition  of  the 
charge,  the  proposed  CDSC  is  within  the 
section  2(a)(35)  definition  of  sales  load. 
The  proposed  CDSC  will  be  paid  to  TFD 
to  compensate  it  for  its  expenses  related 
to  the  sale  of  the  Funds'  shares.  The 
deferral  of  the  sales  charge,  and  its 


contingency  upon  an  event  that  may  not 
occur,  does  not  change  the  basic  nature 
of  this  charge,  which  is  in  every  other 
respect  a  sales  charge.  However, 
applicants  request  an  exemption  from 
the  provisions  of  section  2(a)(35)  to  the  ' 
extent  necessary  to  implement  the 
proposed  change. 

3.  Section  22(c)  of  the  Act  and  rule 
22c-l  thereunder  preclude  a  registered 
investment  company  that  issues  a 
redeemable  security  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security. 
Applicants  submit  that  imposition  of  the 
proposed  CDSC  does  not  violate  section 
22(c)  or  rule  22c-l.  When  a  redemption 
of  the  Fund's  shares  is  effected,  the  price 
of  the  shares  on  redemption  will  be 
based  on  current  net  asset  value.  The 
CDSC  will  be  deducted  from  the 
redemption  proceeds  at  the  time  of 
redemption  in  arriving  at  the 
shareholder's  net  proceeds  payable  on 
redemptioiL  However,  to  avoid  any 
uncertainty,  applicants  request  an 
exemption  from  section  22(c)  and  rule 
22c-l  to  the  extent  necessary  to 
implement  the  proposed  CDSC 

4.  Rule  22d-l  under  the  Act  fo 
substance,  permits  variation  or 
elimmation  of  sales  loads  to  "particular 
classes  of  fovestors  or  transactions," 
provided  that  such  variation  or 
elimination  is  described  in  the 
fovestment  company's  registration 
statement  The  proposed  CDSC  and 
waivers  will  be  applied  as  described  in 
each  Fund's  registration  statement 
Because  the  CDSC  may  not  be  a  "sales 
load,"  as  deffoed  fo  the  Act  applicants 
request  an  exemption  fix>m  section  22(d) 
to  the  extent  necessary  or  appropriate  to 
implement  the  proposed  CDSC  and 
waivers  as  described  above.  Applicants 
believe  that  such  an  order  would  be 
consistent  with  the  policies  embodied  in 
rule  22d-l,  since  the  Funds  fotend  to 
disclose  fully  these  diarges  and  waivers 
fo  their  prospectuses. 

Applicants'  Condition 

Applicants  agree  that  the  following 
condition  may  be  imposed  m  any  order 
of  the  Commission  granting  the 
requested  relief: 

Applicants  will  comply  with  the 
provisions  of  proposed  rule  So-10  under 
the  Act,  fovestment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as  such 
rule  is  currently  stated  and  as  it  may  be 
reproposed,  adopted,  or  modified  in  the 
future. 
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For  the  Commission,  by  the  Division  of 
Investmen*  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  91-27000  Filed  11-7-91:  8:45  am) 

MUJtM  CODE  WIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

Policy  Statement  PS-109.  implemented 
by  Regulation  ER-1322  of  the  Civil 
Aeronautics  Board  and  adopted  by  the 
Department,  established  geographic 
zones  of  cargo  pricing  flexibility  within 
which  cargo  rate  tariffs  Hied  by  carriers 
would  be  subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1. 1982.  adjusted  for  the 
cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1.1983. 
By  Order  91-5-9,  the  Department 
established  the  currently  effective  SFRL 
adjustments.  In  establishing  the  SFRL 
for  the  six-month  period  beginning 
October  1, 1991.  we  have  projected  non- 
fuel  costs  based  on  the  year  ended  June 
30. 1991  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest 
available  experienced  monthly  fuel  cost 
levels  as  reported  to  the  Department. 

These  projections  reflect  the 
considerable  decline  in  fuel  prices  that 
has  taken  place  since  last  year's  crisis  in 
the  Persian  Gulf. 

By  Order  91-10-57  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1. 1982  level: 


Atlantic 

Western  Hemisphere 

Pacific 


1.2274 
1.0857 
1.4763 


For  further  information  contact:  Keith  A. 
Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation: 
October  31. 1991. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  91-26965  Filed  11-7-91;  8:45  am) 

■LUNQ  COOC  4t10-«2-H 


Coast  Guard 

ICGD  91-058] 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 


summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92^t63;  5  U.S.C.  app.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Towing 
Safety  Advisory  Committee  (TSAC)  and 
Subcommittees.  A  preliminary  meeting 
of  the  TSAC  subcommittees  will  be  held 
on  Thursday.  December  5, 1991,  in  room 
2415  of  U.S.  Coast  Guard  Headquarters. 
This  meeting  is  scheduled  to  run  from 
1:30  p.m.  to  4  p.m.  Attendance  is  open  to 
the  public.  The  full  Committee  meeting 
will  be  held  on  Friday,  December  6. 
1991.  in  room  2415  of  U.S.  Coast  Guard 
Headquarters.  The  meeting  is  scheduled 
to  run  from  9  a.m  to  4  p.m.  Attendance 
to  this  meeting  is  also  open  to  the  public. 
The  agenda  follows: 

1.  Subcommittee  Reports 

a.  Personnel  Manning  and  Licensing. 

b.  Tug-Barge  Construction. 
Certification  and  Operations. 

c.  Personnel  Safety  and  Workplace 
Standards. 

d.  Oil  Pollution  Act  of  1990 
Implementation. 

2.  Other  Topics  of  Discussion 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  pubUc  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  TSAC  Executive  Director  no  later 
than  the  day  before  the  meeting. 

Written  statements  or  materials  may 
be  submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  committee 
member,  20  copies  of  the  written 
material  should  be  submitted  to  the 
Executive  Director  by  December  5. 1991. 
FOR  FURTHER  INFORMATION 
CONTACT:  CDR  Robert  Letoumeau. 
Executive  Director,  Towing  Safety 
Advisory  Committee,  room  1300,  U.S. 
Coast  Guard  Headquarters  (G-MTH-2). 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001,  (202)  267-2206. 

Dated:  November  1. 1991. 
DJH.  Whitten, 

Captain.  U.S.  Coast  Guard  Acting  Chief, 
Office  of  Marine  Safety.  Security  and 
En  vironmental  Protection. 
(FR  Doc.  91-27021  Filed  11-7-91:  8:45  am] 

BHJJNQ  CODE  4»ie-14-M 


Federal  Aviation  Administration 
(AC  No.  120-XX] 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Request  for  comments  on 
proposed  Advisory  Circular  (AC)120- 
XX,  Flight  Attendant  Duty  Period  and 
Rest  Period  Scheduling. 


summary:  The  proposed  AC  provides 
guidance  for  air  carriers,  flight 
attendants,  and  the  public  about  the 
scheduling  of  flight  attendants  for  duty 
periods  and  for  rest  periods.  The 
recommendations  in  the  AC  are  based 
on  information  obtained  from  a  Federal 
Aviation  Administration  study 
addressing  U.S.  industry  and 
international  practices  relating  to  flight 
attendant  flight,  duty,  and  rest  times. 

COMMENTS  iNvrTEO:  Comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commentators  must  identify  file 
number  AC  120-XX. 
DATES:  Comments  must  be  received  on 
or  before  January  7, 1992. 
ADDRESSES:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration. 
AFS-240.  800  Independence  Avenue, 
SW..  Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donell  Pollard.  AFS-240.  at  the  above 
address,  telephone  (202)  267-3735  (8:30 
a.m.  to  5  p.m.  EST). 
SUPPLEMENTARY  INFORMATION:  The 
guidance  material  contained  in  this  AC 
reflects  the  material  to  assist  operators 
and  flight  attendants  to  develop  duty 
and  rest  schedules. 

Issued  in  Washington.  DC.  on  November'4 
1991. 

Wiliiam  |.  White. 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  91-26987  Filed  11-7-91:  8:45  am] 
BUUNO  COM  4910-19-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Letcher  County,  KY 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
enviroiunental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 

in  Letcher  County,  Kentucky. 

FOR  further  information  CONTACr 

Paul  E.  Toussaint.  Division 
Administrator.  Region  4,  FHWA.  330  W 
Broadway,  P.O.  Box  536.  Frankfort. 

Kentucky  40602.  phone:  (502)  227-7321 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Kentucky  Transportation  Cabinet, 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  construction 
of  highway  improvements  to  US  119 
from  Partridge  to  Whitesburg  in  Letcher 
County,  Kentucky.  The  existing  section 
of  highway  is  a  substandard  connecting 
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link  in  the  transportation  network  of  the 
area  and  crosses  about  twelve  (12)  miles 
of  rugged  Pine  Mountain.  Alternative 
routes,  as  well  as  alternative  type*  of 
improvements  (open  cut.  tunnel, 
reconstruction  of  the  existing  route,  as 
well  as  the  no-build  alternative)  will  be 
considered.  The  chosen  alternative  will 
increase  the  capacity  of  the  road, 
decrease  travel  time,  improve  safety, 
increase  community  cohesion,  and 
increase  the  economic  development 
potential  of  the  area. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  A 
public  hearing  will  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of 
public  meetings  and  hearings.  The  draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  October  29, 1991. 
■Dennis  B.  Lulirs, 

Assistant  Division  Administrator. 

(FR  Doc  91-26982  Filed  11-7-91;  8:45  am] 

BILUNO  COOC  4«10-12-« 


Research  and  Special  Programs 
Administration 

Revision  of  the  Emergency  Response 
Guidebook;  Public  {Meetings;  Request 
for  Comments 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  (DOT) 
ACTION:  Notice  of  public  meetings; 
request  for  comments. 

SUMMARY:  This  notice  advises  interested 
persons  that  RSPA  will  conduct  a  series 
of  public  meetings  to  discuss  revisions 
to  the  "1990  Emergency  Response 
Guidebook"  (DOT  P  5800  5),  and  solicits 
comments  on  questions  posed  in  this 
notice. 

DATES:  Public  Meetings.  Public  meetings 
will  be  held  on  December  3. 1991.  March 
10. 1992.  and  May  19. 1992.  from  9:30 
a.m.  to  5  p.m.  in  room  3200  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001  Additional 
meetings  addressing  technical  issues 
(e.g.  specific  guide  pages,  evacuation 
distances)  will  also  be  held  at  a  later 
date,  to  be  determined.  Any  person 


planning  to  attend  the  public  meetings 
should  notify  Gigi  Corbin  (DHM-51)  by 
telephone  or  in  writing,  at  least  two 
weeks  in  advance  of  each  meeting  date. 

Comments.  Comments  should  be 
submitted  on  or  before  May  15, 1992. 
addresses:  Comments  Written 
comments  should  be  submitted  to  the 
Office  of  Hazardous  Materials 
Initiatives  and  Training  (DHM-51). 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  20590-000.  Persons 
wishing  to  receive  confirmation  of  the 
receipt  of  their  comments  should  include 
a  self-addressed  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACR 
Gigi  Corbin,  Research  and  Special 
Programs  Administration  (DHM-51),  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001;  (202)  366-4900. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  (Pub.  L 
93.633)  empowers  the  Secretary  of 
Transportation  to  issue  and  enforce 
regulations  deemed  necessary  to  ensure 
the  safe  transport  of  hazardous 
materials.  In  addition,  the  HMTA  directs 
the  Secretary  of  Transportation  to 
provide  law  enforcement  and 
firefighting  personnel  with  technical 
information  and  advice  for  meeting 
emergencies  connected  with  the 
transportation  of  hazardous  materials. 

The  "Emergency  Response 
Guidebook"  (ERG)  was  developed  by 
RSPA  for  use  by  emergency  services 
personnel  and  provides  guidance  for 
initial  response  to  hazardous  materials 
incidents.  Since  1980,  it  has  been  the 
goal  of  RSPA  for  all  emergency  response 
vehicles,  including  firefighting,  police 
and  rescue  squad  vehicles,  to  carry  a 
copy  of  the  ERG.  To  accomplish  this, 
RSPA  has  published  four  editions  of  the 
ERG  and  has  distributed  over  3.5  million 
copies  to  emergency  services  agencies, 
without  charge. 

RSPA  is  initiating  the  revision  process 
for  the  1993  edition  of  the  ERG  and 
actively  solicits  comments  from 
interested  parties,  especially  those  who 
have  used  the  ERG  during  hazardous 
materials  incidents.  Issues  which  have 
been  brought  to  the  attention  of  RSPA 
include:  (1)  The  use  of  the  Chemical 
Transportation  Emergency  Center 
(CHEMTREC)  as  a  point  of  contact  for 
emergency  assistance,  (2)  the  scope  and 
applicability  of  the  ERG.  (3) 
recommended  protective  clothing.  (4) 
health  effects  of  short  and/or  long-term 
exposure  to  hazardous  materials,  (5) 
consistency  among  sources  of  technical 


information.  (6)  assumptions  used  to 
calculate  isolation  and  evacuation 
distances,  (7)  creation  of  a  new  guide  for 
water  reactive  materials. 

PubUc  PartidpatioD  ia  the  Revision 
Process 

This  solicitation  for  comments  and 
notice  of  public  meetings  is  part  of  an 
on-going  pubUc  process  to  revise  the 
ERG.  The  last  page  of  the  1990  edition  of 
the  ERG  (ERGaO)  contains  the  following 
statement 

Constructive  comments  concerning  ERC90 
are  solicited;  in  particular,  comments 
concerning  its  use  in  handling  incidents 
involving  hazardous  materials. 

The  ERG  was  developed  in 
cooperation  with  representatives  of 
other  Federal  agencies,  state  agencies, 
industry,  and  a  number  of  private  sector 
organizations  including  the  Chemical 
Manufacturers  Association,  the 
International  Association  of  Fire  Chiefs, 
the  International  Association  of  Fire 
Fighters,  the  International  Association 
of  Chiefs  of  Police,  the  Fire  Marshals 
Association  of  North  America,  the 
National  Fire  Protection  Association,  the 
Institute  of  Makers  of  Explosives,  and 
the  Association  of  American  Railroads. 
Issues  raised  by  participants  were 
disciissed.  Decisions  concerning  the 
final  content  of  the  ERG  were  made  by 
RSPA. 

Request  for  comments 

Comments  are  solicited  on  ERG  user 
concerns  and  on  the  following  questions. 
Supporting  data  and  analyses  will 
enhance  the  value  of  comments 
submitted. 

1.  Has  the  Chemical  Transportation 
Center  (CHEMTREC)  provided  accurate 
and  timely  assistance  to  emergency 
responders  during  hazardous  materials 
incidents? 

2.  Has  the  National  Response  Center 
(NRC)  provided  accurate  and  timely 
assistance  to  emergency  responders 
during  hazardous  materials  incidents? 

3.  Have  emergency  responders 
experienced  a  problem  of  inconsistent 
guidance  between  the  ERG90  and  other 
sources  of  technical  information?  If  so, 
in  what  way  could  the  ERG  be  revised 
to  reduce  this  inconsistency? 

4.  Have  emergency  responders 
experienced  confusion  or  difficulty  in 
understanding  the  scope  or  purpose  of 
the  ERG90?  If  so,  in  what  way  could  the 
ERG  be  revised  to  reduce  this  difficulty? 

5.  Have  emergency  responders 
experienced  confusion  or  difficulty  in 
understanding  the  application  of  the 
ERG90?  If  so,  in  what  way  could  the 
ERG  be  revised  to  reduce  this  difficulty? 
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6.  What  revisions  should  be  made  to 
the  ERGgO's  Table  for  Initial  Isolation/ 
Evacuation  Distances  for  Selected 
Hazardous  Materials,  or  to  the 
assumption  which  drive  the  calculation 
of  its  recommended  distances? 

7.  Have  emergency  responders 
experienced  difficulty  understanding  the 
capabilities  of  chemical  protective 
clothing,  and  the  limitations  of  structural 
firefighter's  protective  clothing  in 
hazardous  materials  incidents?  If  so.  in 
what  way  can  the  ERG90  be  revised  to 
improve  understanding? 


8.  Has  any  identification  number  (ID 
No.)  been  incorrectly  assigned  to  a 
material  (Name  of  Material)? 

9.  Has  any  identification  number/ 
material  been  assigned  to  the  "wrong" 
guide? 

10.  Are  the  responses  on  each  guide 
appropriate  for  the  material  assigned  to 
the  guide? 

11.  Have  emergency  responders 
experienced  difficulty  with  legibility  of 
the  ERGOO's  print  style,  its  format  or  its 
durability? 


12.  Have  emergency  response 
agencies  experienced  difficulty  in 
obtaining  copies  of  ERG90  for  their 
vehicles?  » 

Issued  in  Washington.  DC  on  November  4, 
1991.  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
[FR  Doc.  91-28990  Filed  11-7-91: 8:45  am) 

WLUNO  CODE  4t10-«0-M 
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Sunshine  Act  Meetings 


Faderal  Registar 

Vol.  5S.  No.  207 

Friday,  November  8,  1901 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

TIME  AND  date:  November  15. 1991  from 
9:00  a.m.  to  5:30  p.m.  and  November  16. 
1991  from  9:00  a.m.  to  12:30  p.m. 

PLACE:  Herzfeld  Auditorium.  Hannon 
Hall.  Catholic  University  of  America,  4th 
Street  and  Michigan  Avenue.  N.E.. 
Washington.  D.C 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
of  Directors  of  the  Commission  on 
National  and  Community  Service  will 
meet  on  November  15-16. 1991  to 
discuss  the  strategies,  priorities  and 
regulations  to  implement  the  National 
and  Community  Service  Act  of  1990.  The 
public  is  invited  to  address  the  Board 
from  4:30  p.m.  to  5:30  p.m.  on  November 
15. 1991.  with  a  focus  on  the  role  of  the 
Commission,  and  from  9:15  to  10:15  a.m. 
on  November  16. 1991.  with  a  focus  on 
the  regulations  and  application  forms 
set  forth  in  the  Notice  of  Proposed 
Rulemaking,  to  be  published  in  the 
Federal  Register  on  November  8. 1991. 
Statements  may  not  exceed  3  minutes, 
although  supplementary  written 
material  may  be  provided.  Please 
provide  at  least  28  copies  of  any  such 
materials,  either  in  advance  or  at  the 
meeting.  To  request  a  time  slot  for  the 
public  comment  period,  please  send  a 
request  in  writing  to  the  Commission  on 
National  and  Community  Service,  P.O. 
Box  22119,  Washington,  D.C.  20033-0199. 
Requests  must  be  received  no  later  that 
close  of  busines.s,  November  14.  Any 
remaining  time  during  the  pubHc 
comment  period  will  be  made  available 
for  other  persons  who  submit  a  request 
to  the  Commission  on  November  15  from 
4:00  p.m  to  6:00  p.m.  at  a  place  in 
Herzfeld  Auditorium  to  be  designated  at 
the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Terry  Russell,  General 
Counsel.  Commission  of  National  and 
Community  Service.  P.O.  Box  22119. 


Washington,  D.C.  20033-0119.  (202)  60&- 

4873. 

Catherine  Milton. 

Executive  Director,  Commission  on  National 

and  Community  Service. 

(FR  Doc  91-27057  Filed  11-5-91:  4:25  pm) 

111  I  WW  COM  MM  H  II 

federal  deposit  insurance 
corporation 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  November  5, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Matters  relating  to  certain  financial 
institutions. 

Applications  for  waiver  of  the  cross- 
guaranty  provisions  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989. 

Personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  T.  Timothy 
Ryan.  Jr.  (Office  of  Thrift  Supervision), 
Judith  Walter,  acting  in  the  place  and 
stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  and 
Chairman  William  Taylor,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4). 
(c)(6).  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  DC. 

Dated:  November  5, 1991. 


Federal  Deposit  Insurance  Corporation. 

Robert  E  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  91-27059  Filed  11-5-91: 4:45  pm| 

MXJNa  CODE  S/IA-O-II 

FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMMR:  91-25803 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIMS: 
Thursday,  October  31, 1991, 10:00  a.m., 
meeting  Open  to  the  Public. 

The  Following  Items  Were  Added  to 
the  Agenda: 

Future  Meetings. 

Publication  of  Matching  Fund  Submission 
Dates  in  Fedeal  Register. 

"FEDERAL  REOISTER"  NUMBER:  91-2646a 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday  November  7, 1991, 10:00  a.m.. 
Meeting  open  to  the  Public. 

The  following  items  are  added  to  the 
Agenda: 

Advisory  opinion  1991-29:  Sundstrand 

Corporation.  Inc.  (continued  from  meeting 

of  October  31, 1991) 
Proposed  Revisions  to  Bank  Loan 

Regulations,  (continued  form  meeting  of 

October  31, 1991) 

DATE  AND  TIME:  Wednesday,  November 
13, 1991. 10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Title  26  Certification  Matters 
Advisory  Opinion  1991-32:  CEC,  Ina 
Administrative  Matters 

DATE  AND  TIME  Wednesday.  November 
13. 1991,  to  be  Convened  After  the  Open 
Meeting 

place:  999  E  Street  N.W.,  Washington. 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

|437g. 
Audits  conducted  pursuant  to  2  U.S.C.  {  437g. 

S  436(b).  and  Title  26,  U.S.C. 
Matters  concerning  pariicipation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
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PERSON  TO  CONTACT  FOR  MFORMATION: 

Mr.  Fred  Eiiand.  Press  Officer, 
Telephone:  (202)  219^155. 

Delores  R.  Hanis, 

Administrative  Assistant 

|FR  Doc  91-27154  Filed  11-6-91;  3:17  pm) 

■aUWQ  COPE  t7W-01-(i 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  November  13. 
1991. 

place:  Hearing  Room  One.  1100  L 
Street.  N.W..  Washington.  D.C.  20573- 
0001. 

STATUS:  Open. 

MATTEfl(8)  TO  BC  CONStOEREO: 

1.  Docket  No.  91-14 — ,\otice  of  Inquiry 
Concerning  Use  and  Effect  of  Surcharges  by 
Common  Carriers  and  Conferences — 
Consideration  of  Comments. 

2.  Docket  No.  91-20 — Exemption  of  Certain 
Marine  Terminal  Serx-ices  Arrangements — 
Consideration  of  Comments  on  Proposed 
Rule. 

CONTACT  PEKSON  FOR  MORE 
information:  Joseph  C.  Polking. 
Secretary.  (202)  523-5725. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  91-27101  Filed  11-6-91;  12:48  pm| 

WUJWG  COPE  tTjo-om 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m..  Wednesday. 
November  13, 1991. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  8. 1991. 
Jennifer  J.  Johnaoii. 

Associate  Secretary  of  the  Board. 

(FR  Doc  91-27074  Filed  11-6-91: 10:50  am) 

BHJJNO  CODE  •21<H>1-«i 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b].  notice  is  hereby  given  that 
at  9:36  a.m.  on  Tuesday,  November  5. 
1991.  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  (1) 


Corporation  business;  (2)  contracting 
matters;  and  (3)  the  early  termination  of 
a  FSUC  Assistance  Agreement. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  and  seconded  by 
Vice  Chairman  Andrew  C.  Hove,  Jr.,  and 
concurred  in  by  Chairman  William 
Taylor,  Judith  A.  Walter,  acting  in  the 
place  and  stead  of  Director  Robert  L 
Clarke  (Comptroller  of  the  Currency), 
and  Director  T.  Timothy  Ryan.  Jr. 
(Director  of  the  Office  of  Thrift 
Supervision),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550-17th 
Street.  NW..  Washington.  DC 

Dated:  November  S.  1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley.  Jr., 

Executivf  Secretary. 

|FR  Doc  91-27066  Filed  11-6-91:  9:26  am| 

BILUNQ  CODE  •714-01-M 
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the  Federal  Register.  Agency  prepared 
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documents  and  appear  In  tf)e  appropriate 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(AK-932-4214-10;  A-060160,  AA-502] 

Termination  of  Temporary  Segregative 
Effect  and  Opening  of  Lands;  Alaska 

Correctiom 

In  notice  document  91-24259 
appearing  on  page  50924  in  the  issue  of 
Wednesday,  October  9. 1991.  make  the 
following  correction: 

In  the  second  column,  under 

SUPPLEMENTARY  INFORMATION,  in  the 

sixth  and  seventh  lines.  "October  31. 
1991"  should  read  "October  21,  1991". 

BIUJNC  CODE  1S05-01-0 


NATIONAL  COMMISSiOU  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SYNDROME 

Meeting 

Correction  \ 

In  notice  document  91-17746 
appearing  on  page  34225  in  the  issue  of 
Friday.  July  26, 1991,  in  the  third  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-17745"  should 
read  "FR  Doc.  91-17746". 

MLUNQ  CODE  tS05-01-D 


NATIONAL  INDIAN  GAMINQ 
COMMISSION 

25  CFR  Chapter  III 

Annual  Fees  Payable  By  Class  II 
Gaming  Operations 

Correction  ! 

In  rule  document  91-19374  beginning 
on  page  40702  in  the  issue  of  Thursday. 
August  15, 1991,  make  the  following 
correction:  i 


§514.1    [CorrMsted] 

On  page  40710,  in  the  second  column, 
in  S  514.1(c)(7).  in  Example  3,  in  the 
sixth  line.  "2%"  should  read  "1%". 


BILUNO  CODE  IfOMI-O 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  502 

Definitions  Under  the  Indian  Gaming 
Regulatory  Act 

Correction 

In  proposed  rule  document  91-26434 
beginning  on  page  56278  in  the  issue  of 
Friday,  November  1, 1991.  make  the 
following  correction: 

§502.1    [Corrected] 

On  page  56281.  in  the  third  column,  in 
§  502.1(1),  in  the  last  line,  "class  11" 
should  read  "class  III". 

BiLLINQ  CODE  150S-01-O 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area 
No.  2482] 

t 

Mississippi  (With  Contiguous  Counties 
in  Arkansas,  Tennessee,  Alabama,  A 
Louisiana);  Declaration  of  Disaster 
Loan  Area 

Correction 

In  notice  document  91-6686  beginning 
on  page  12054  in  the  issue  of  Thursday, 
March  21, 1991,  make  the  following 
correction: 

On  page  12055.  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc.  91-6586"  should  read  "FR  Doc. 
91-6686". 

■tt-LWa  CODE  1MS41-0 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  91-CE-58-AD;  Amendment  39- 
8072;  AD  •1-23-03] 

Airworthiness  Directives;  Avions 
Mudry  ft  Cie  Model  CAP10B  Airplanes 

Correction 
In  rule  document  91-25481  beginning 


on  page  54782  in  the  issue  of 
Wednesday,  October  23, 1991,  make  the 
following  correction: 

On  page  54782,  in  the  second  column, 
under  DATES,  in  the  first  line,  "December 
10, 1992"  should  read  "December  10. 
1991". 

WUJNO  CODE  1SOM)1-0  I 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1327 

[Docket  No.  84-02;  Notice  8] 
RIN  2127-AD26 

Procedures  for  Participating  in  and 
Receiving  Data  From  the  National 
Driver  Register  Problem  Driver  Pointer 
System 

Correction 

In  rule  document  91-19771  beginning 
on  page  41394  in  the  issue  of  Tuesday. 
August  20. 1991,  make  the  following 
corrections: 

1.  On  page  41394,  in  the  third  column, 
in  the  third  paragraph,  in  the  third  line, 
"Stales"  was  misspelled. 

2.  On  page  41396.  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
third  line,  "the"  should  read  "The". 

3.  On  the  same  page,  in  the  third 
column,  in  the  last  paragraph,  after 
"NDR"  insert  "Act". 

4.  On  page  41398,  in  the  second 
column,  in  the  fifth  full  paragraph,  in  the 
sixth  line,  "transit"  should  read 
"transmit".  In  the  last  paragraph,  in  the 
first  line,  "States"  should  read  "State"; 
and  in  the  last  line,  "argues"  should 
read  "agrees". 

5.  On  page  41400,  in  the  second 
column,  in  the  first  full  paragraph,  "is" 
should  read  "its". 

6.  On  page  41401,  in  the  third  column, 
in  the  third  paragraph,  in  the  seventh 
line,  "NHTSA"  should  read  "NTRNf. 
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7.  On  page  41403,  in  the  first  column, 
in  the  fourth  paragraph,  in  the  fifth  line, 
"is"  should  read  "in". 

§1327.6    (Corractadl 

8.  On  page  41407.  in  §  1327.6(e)(4),  in 
the  third  line,  "date"  should  read  "data* 

Editorud  Note:  For  related  document  <ee 
the  Rules  and  Regulations  section  in  this 
issue  of  the  Federal  Register. 

MLUNQCOOe  lilW«1« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[Fi-38-91] 
RIN  154S-AP73 

Extension  of  Time  for  Real  Estate 
Mortgage  Investment  Conduits  To 
Provide  Reporting  Information 

Correction 

In  proposed  rule  document  91-22850 
beginning  on  page  49525  in  the  issue  of 


Monday.  September  30, 1991,  make  the 
following  correction: 

On  page  49525,  in  the  third  column,  in 
the  first  and  second  lines,  "November 
29, 1991"  should  read  "(Insert  date  that 
is  60  days  after  the  date  a  Treasury 
Decision  based  on  these  proposed 
regulations  is  published  in  the  Federal 
Register)." 

BIUINQ  CODE  n*6-*t.O 


Friday 
November  8,  1991 


Part  11 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

^ 

30  CFR  Part  795,  et  al. 

Abandoned  Mine  Land  Reclamation  Fund 
Reauthorization  Implementation;  Proposed 
Rule 
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DEPARTMENl  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFH  Parts  795, 870, 872, 873, 874, 
875, 876  and  886 

RIN  NO.  1029-AB49 

Abandoned  IMine  Land  Reclamation 
Fund  Reauthorization  implementation 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  O^ice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  (DOI) 
proposes  to  amend  its  abandoned  mine 
land  regulations.  30  CFR  subchapter  R  in 
light  of  recently  enacted  changes  to  title 
IV  of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  of  1977. 
Public  Law  95-87.  as  amended  by  Public 
Law  101-508  (November  5. 1990). 
DATES:  Written  Comments:  OSM  will 
accept  written  comments  on  the 
proposed  rules  until  5  p.m.  Eastern  Time. 
Jrinuary  7. 1992. 

Public  Hearings:  Upon  request.  OSM 
will  hold  a  public  hearing  on  the 
proposed  rules  in  Washington,  DC.  St. 
Louis,  Missouri,  and  Denver,  Colorado, 
en  January  6,  1992  at  9  a.m.  OSM  will 
accept  requests  for  public  hearings  until 
5  p.m.  Eastern  Time  on  December  6. 
1991.  Individuals  wishing  to  attend  but 
not  testify  at  any  hearing  should  contact 
the  person  identified  under  "For  Further 
I^formation  Contact"  beforehand  to 
verify  that  the  hearing  will  be  held. 
ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining, 
Administrative  Record,  room  5131. 1100 
L  Street.  NW..  Washington.  DC;  or  mail 
to  the  Office  of  Surface  Mining. 
Administrative  Record,  room  S131L,  1951 
Constitution  Avenue.  Washington.  DC 
20240. 

Public  Hearings:  Department  of  the 
Interior  Auditorium.  18th  and  C  Streets. 
NW.,  Washington.  DC;  Brooks  Towers. 
2nd  Floor  Conference  Room,  1020 15th 
Street.  Denver,  Colorado;  and  1520 
Market  Street.  St.  Louis,  Missouri. 

Request  for  Public  Hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
FOR  rURTHER  INFORMATION  CONTACT: 
D.M.  Lytton.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior.  1951 
Constitution  Avenue.  NW..  Washington, 
DC  20240:  Telephone:  202-208-5365 
(Commercial)  or  268-5365  (FTS). 


SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
IL  Background 

III.  Discussion  of  the  Proposed  Rule 

IV.  Effect  on  Stale  Programs 

V.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practical,  commenters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  may  not  be  considered  or 
included  in  the  Administrative  Record 
for  the  final  rule. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rule  by  request  only.  The 
times,  dates,  and  addresses  scheduled 
for  hearings  at  three  locations  are 
specified  previously  in  this  notice  (see 
"DATES"  and  "ADDRESSES"). 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Lytton  (see  "FOR 
FURTHER  INFORMATION  CONTACT")  either 

orally  or  in  writing  of  the  desired 
hearing  location  by  5  p.m.  Eastern  time 
on  December  6. 1991.  If  no  one  has 
contacted  Mr.  Lytton  to  express  an 
interest  in  participating  in  a  hearing  at  a 
given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSM 
'requests  that  persons  who  testify  at  a- 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist  OSM 
in  preparing  appropriate  questions.  OSM 
also  requests  that  persons  who  plan  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  "ADDRESSES") 
an  advance  copy  of  their  testimony. 

Availability  of  Copies 

Copies  of  these  proposed  regulations 
may  be  obtained  from  the  U.S. 
Department  of  the  Interior, 
Administrative  Record  Room,  1100  L 
Street.  NW..  room  5131.  Washington.  DC 
20240.  Telephone  202-343-5492  or  any  of 
OSM's  field  offices. 


n.  Background 

A.  Summary  ofAML  Program— Public 
Law  95-S7 

The  Abandoned  Mine  Land 
Reclamation  Program  (AML)  was 
established  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  Public  Uw  95-87,  30  U.S.C. 
1201  et  seq.  in  response  to  concern  over 
extensive  environmental  damage  caused 
by  past  coal  mining  activities.  In  effect, 
the  Abandoned  Mine  Reclamation  Fund 
(Fund)  and  the  program  it  supports  is  the 
coal  industry's  equivalent  to  the 
"Superfund"  administered  by  the 
Environmental  Protection  Agency  to 
address  hazardous  waste  discharges. 

Only  areas  abandoned  prior  to  the 
date  of  enactment  of  SMCRA.  where 
there  is  no  continuing  reclamation 
responsibility  by  any  person  under  state 
or  federal  law.  are  eligible  for 
reclamation  under  title  IV.  Funding  of 
reclamation  projects  is  subject  to  a 
priority  schedule.  For  example,  "priority 
1"  projects  concern  those  which  involve 
the  protection  of  public  health,  safety, 
general  welfare  and  property  from 
extreme  danger  of  the  adverse  effects  of 
coal  mining  practices.  "Priority  3" 
projects,  on  the  other  hand,  concern 
environmental  problems  associated  with 
past  coal  mining  practices  which  do  not 
necessarily  constitute  a  public  health  or 
safety  threat. 

The  Fund,  administered  by  the 
Secretary  of  the  Interior  through  the 
Office  of  Suiface  Mining  Reclamation 
and  Enforcement  (OSM),  is  financed  by 
a  reclamation  fee  assessed  on  every  ton 
of  mined  coal  at  the  rate  of  35  cents  per 
ton  of  surface  mined  coal,  15  cents  per 
ton  of  underground  mined  coal  and  10 
cents  per  ton  for  lignite.  Expenditures 
from  the  Fund  are  subject  to 
appropriation  by  Congress.  The 
authority  to  collect  the  reclamation  fee 
was  due  to  expire  on  August  3, 1992, 15 
years  after  the  date  of  enactment  of 
SMCRA. 

The  Fund  is  divided  into  the  State/ 
Tribal  and  Secretarial  shares  with  each 
State  or  Indian  tribe  under  a  federally 
approved  reclamation  program 
(generally  referred  to  as  "program"  or 
"primacy"  States]  entitled  to  fifty 
percent  of  the  reclamation  fees  collected 
from  coal  operations  within  the  State  or 
Indian  lands.  Annually,  these  States/ 
Tribes  receive  reclamation  project 
construction  grants  and  administrative 
grants  from  their  share  of  the  Fund. 
States  are  also  authorized  to  use  up  to 
$3  million  of  their  State  share  funds  to 
establish  State  coal  mine  subsidence 
insiu'ance  programs,  and  deposit  ten 
percent  of  their  annual  grants  into 
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special  interest-bearing  State  trust 
accounts  for  use  after  August  3. 1992. 

The  Secretarial  share  of  the  Fund  is 
allocated  among  a  number  of  Federal 
programs  such  as  emergency  projects 
(involving  sudden  and  hfe-threatening 
situations  which  demand  immediate 
attention),  high-priority  reclamation 
projects  in  States  and  Tribes  without 
federally  approved  reclamation 
programs  (referred  to  as  "nonprogram" 
States),  the  Rural  Abandoned  Mine 
Program  (RAMP)  administered  by  the 
Secretary  of  Agriculture  through  the  Soil 
Consen'ation  Service,  and  the  Small 
Operators  Assistance  Program  (SOAP) 
which  provides  financial  assistance  to 
coal  operators  who  produce  less  than 
100,000  toru  per  year  to  help  defray 
certain  costs  associated  with  the  surface 
coal  mining  permitting  process. 
Remaining  funds  are  distributed  to 
program  States  under  an  allocation 
formula.  At  present  23  States  and  three 
Indian  tribes  have  OSM  approved 
abandoned  mine  reclamation  programs. 

Noncoal  abandoned  mine  reclamation 
projects  can  be  undertaken  in  only  two 
instances.  Program  States  and  Tribes 
can  utilize  Stfite  or  Tribal  share  monies 
to  reclaim  an  abandoned  noncoal  mine 
site  if  the  request  is  made  by  the  State 
governor  or  Tribal  head  and  the  project 
represents  a  public  health  and  safety 
hazard.  Moreover,  once  a  program  State 
or  Tribe  certifies  it  has  completed  the 
reclamation  of  all  eligible  abandoned 
coal  mine  projects,  it  can  then  use  the 
full  amount  of  its  State  or  Tribal  share 
for  abandoned  noncoal  mine  land 
reclamation  projects. 

B.  AML  Regulations 

On  October  25. 1978,  OSM  published 
final  regulations  implementing  an 
abandoned  mine  land  reclamation 
program  incorporating  the  provisions  of 
title  IV  of  the  Act.  The  regulations 
establish  procedures  and  requirements 
for  the  preparation  and  implementation 
of  State,  and  Indian  reclamation 
programs,  consisting  of  reclamation 
plans,  submission  of  annual  projects  and 
applications  for  annual  grants. 
Additional  parts  of  this  subciiapter 
include  provisions  for  Federal.  State, 
and  Indian  Abandoned  Mine 
Reclamation  Funds,  general  reclamation 
objectives,  rights-of-entry.  liens, 
emergency  reclamation  acquisitions, 
disposition  of  lands  and  waters, 
reclamation  on  private  lands,  and  Indian 
reclamation  programs. 

Regulations  relating  to  the  amount 
and  collection  of  fees  were  promulgated 
in  30  CFR  part  837  on  December  31. 1977 
(42  FR  62713).  This  part  has  since  been 
redesignated  as  Part  870. 


On  )une  3a  1962.  OSM  published 
rexnsions  to  its  abandoned  mine  land 
regulations  in  response  to  the 
Administration's  request  for  regulatory 
review.  These  revised  rules  concerned 
the  establishment  and  administration  of 
the  Abandoned  Mine  Land  Reclamation 
Program  by  the  States,  Tribes,  and 
Federal  Government,  as  required  by 
SMCRA.  For  more  information  regarding 
the  exact  nature  of  these  revisions  refer 
to  47  FR  28574-28604  (June  3a  1982). 

C.  Accomplishments  of  the  Abandoned 
Mine  Land  Reclamation  Program 

From  the  beginning  of  the  program 
through  the  fourth  quarter  of  1990, 
reclamation  fee  collections  into  the 
Abandoned  Mine  Land  Reclamation 
Fund  amounted  to  approximately  $2.7 
billion.  The  Fund  also  received 
donations,  user  charges  and  other 
recovered  amounts  such  as  late- 
payment  fines.  In  1990  collections  from 
these  sources  totaled  $1,215,371. 

Since  the  beginning  of  the  program, 
OSM  has  encouraged  States  to  take  over 
emergency  project  responsibility. 
Beginning  in  1983,  Arkansas  and 
Montana  assumed  emergency  project 
responsibility,  followed  by  Illinois  in 
1984.  During  1988-89,  Kansas,  Virginia, 
and  West  Virginia  took  over 
responsibility  for  their  emergency 
projects,  and  Alabama  assumed 
responsibility  in  1990.  In  1989.  OSM 
established  a  new  emergency  program 
policy  that  provided  Federal  share 
funds,  in  addition  to  the  formula-based 
allocation,  to  States  with  emergency 
programs.  Since  1968.  it  has  been  OSM 
policy  to  stabilize  the  emergency  portion 
of  AML  problems  permanently,  and  then 
to  refer  any  remaining  work  at  the  site 
to  the  State  for  consideration  under  its 
regular  AML  reclamation  program.  In 
1990,  OSM  initiated  189  emergency 
projects,  while  States  with  emergency 
programs  initiated  116. 

Beginning  with  Texas  in  1980,  OSM 
has  approved  State  reclamation 
programs  so  that  currently  all  primacy 
States  except  Mississippi  have  approved 
AML  programs.  During  1968  the  Navajo 
and  Hopi  Tribe  programs  were 
approved,  and  in  1988  the  Crow  Tribe 
received  approval  for  its  program.  States 
and  the  Tribes  received  net  grants 
totaling  $125,706,879  in  1990.  Since  1081, 
when  the  States  began  receiving  AML 
administrative  grants  to  operate  their 
programs  and  construction  grants  to 
complete  reclamation  projects,  through 
199a  they  have  received  over  $1.4 
billion  from  the  Fund. 

The  minimum-level  AML  program  was 
established  by  Congress  in  1988  to 
assiue  funding  for  existing  high-priority 
projects  in  States  where  the  annual 


State  share  allocation  is  too  small  for 
the  State  to  administer  a  program  and 
initiate  reclamation.  Seven  States 
(Arkansas.  Iowa.  Kansas,  Maryland. 
Missouri,  North  Dakota,  and  Oklahoma) 
were  eligible  for  minimum-level  program 
funding  during  1990  and  received  such 
grants  during  the  year.  Authorized 
funding  of  the  minimum-level  program 
was  $1.50aOOO  for  199a  The  minimum- 
program  States  received  $7,951,324  of 
Federal  share  money  in  1990,  which 
included  over  $5,720,000  to  bring  these 
States  to  the  minimum  program  level. 

D.  Abandoned  Mine  Reclamation  Act  of 
1990 

Since  1977  tidien  the  AML  Fund  was 
established,  many  of  the  scars  left  from 
past  mining  practices  have  been 
reclaimed.  Thousands  of  acres  have 
been  contoured,  revegetated  and 
brought  back  to  productive  uses.  Despite 
such  accompbshments,  the  inventory  of 
unreclaimed  high  priority  public  health 
and  safety  problems  is  still  significantly 
high.  All  such  problems  would  not  have 
been  addressed  with  AML  funds 
collected  through  1992.  the  original 
expiration  date  for  fee  collection. 

In  light  of  this  continuing  need  to 
address  high  priority  coal  problems. 
Congressman  Rahall  introduced  a  bill. 
H.R.  2095.  in  the  101  st  Congress  to 
extend  the  AML  fee  and  adjust  the 
allocation  of  AML  funds.  A  detailed 
examination  of  this  bill,  as  amended, 
can  be  found  in  H.R  Report  294, 101st 
Congress.  1st  Se.<ision  (October  18. 1989). 
H.R.  209S,  as  amended,  was  passed  by 
the  House  of  Representatives  on 
October  23. 1989. 

On  October  16. 199a  the  House  again 
passed  H.R.  20B5  as  part  of  H.R.  5635, 
the  Omnibus  Budget  Reconciliation  Act 
of  1990.  In  conference  with  the  Senate, 
the  text  of  H.R.  2095  was  retained 
except  for  six  modifications  and  one 
addition.  They  are  as  follows:  First,  the 
authority  to  collect  reclamation  fees  was 
extended  through  September  30, 1995, 
rather  than  the  year  2007.  Second,  a 
provision  that  provided  for  modified 
reclamation  fees  after  1992  in  States 
which  have  certified  the  completion  of 
all  abandoned  coal  mine  projects  was 
dropped.  Third,  provisions  that  would 
have  expanded  the  scope  of  the 
emergency  program  were  deleted. 
Fourth,  while  the  House  bill  limited  the 
objectives  of  the  fund  to  the  first  three 
priorities  listed  in  current  law,  the 
amendments  maintain  t.Se  current  law 
list  of  project  priorities.  Fifth,  the 
requirement  that  the  Secretary 
promulgate  environmental  standards  for 
reclamation  projects  was  deleted.  Sixth, 
the  bill's  authorization  of  a  new 
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abanduned  minerals  and  mineral 
materials  mine  reclamation  fund  was 
dropped.  Finally,  an  amendment  relating 
to  certain  projects  in  certified  States 
was  adopted. 

On  November  5, 1990,  the  President 
signed  into  law  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508,  which  included  the  Abandoned 
Mine  Reclamation  Act  of  1990,  as 
amended.  Besides  extending  the 
authority  to  collect  reclamation  fees,  the 
amendments  to  title  IV  contain  several 
other  significant  provisions  as  follows: 

The  amendments  concentrate  a 
greater  amount  of  resources  toward 
combating  the  highest  priority 
abandoned  coal  mine  reclamation 
projects.  This  goal  is  accomplished  by 
allocating  forty  percent  of  the 
Secretarial  share  of  funds  to  program 
States  and  Indian  Tribes  until  they 
complete  all  of  their  priority  1  &  2 
abandoned  coal  mine  reclamation 
projects. 

The  new  provisions  also  provide 
additional  resources  to  combat 
abandoned  coal  mine  hazards  by 
enabling  interest  to  accrue  to  amounts  in 
the  AML  Fund  and  by  strengthening 
reclamation  fee  collection  and  auditing 
authority. 

The  legislation  also  recognizes  the 
severe  hazards  to  public  health  and 
safety  caused  by  water  supplies 
contaminated  by  past  mining  practices. 

The  new  amendments  allow  States  to 
establish  comprehensive  acid  mine 
drainage  programs  to  combat  the 
devastating  effects  on  land,  water  and 
quality  of  life  in  areas  affected  by  acid 
mine  drainage. 

The  new  provisions  allow  States  to 
address  high  priority  coal  sites 
abandoned  after  enactment  of  the  1977 
Act.  Sites  which  were  abandoned  prior 
to  a  State  receiving  primacy  pursuant  to 
title  V  of  SMCRA,  or  which  remain 
unreclaimed  due  to  the  insolvency  of  a 
surety  company,  can  now  be  addressed 
with  title  IV  funds. 

The  new  legislation  provides  for  a 
specific  allocation  of  collected  fees  from 
which  funds  may  be  transferred 
aimually  to  the  Department  of 
Agriculture  to  administer  the  Rural 
Abandoned  Mine  Program  under  section 
406  of  SMCRA. 

The  new  legislation  expands  the  rights 
of  States  which  have  certified  the 
completion  of  all  known  coal  problems 
to  utilize  State  share  funds  for  noncoal 
reclamation  purposes,  including  the 
protection,  repair,  replacement, 
construction,  or  enhancement  of  public 
facilities  damaged  by  past  mining 
practices  or  which  exist  in  communities 
adversely  impacted  by  present  mining. 


Finally,  the  new  legislation  provides 
that  mineral  owners  and  purchasers  be 
reported  to  OSM  each  quarter  with  the 
filing  of  the  Form  OSM-1. 

III.  Discussion  of  Proposed  Rules 

A.  Organization 

The  regulatory  revisions  are  intended 
to  implement  the  requirements  of  the 
Act  consistent  with  the  purposes  stated 
in  section  102(h),  its  legislative  history, 
and  the  Secretary's  commitment  to 
avoid  excessive  and  burdensome  rules. 
The  material  is  organized  into  parts 
which  comprise  subchapter  R.  At  the 
end  of  each  part,  comments  received 
from  interested  parties  as  a  result  of 
OSM's  outreach  program  to  involve  the 
public  in  the  development  of  proposed 
regulations  are  addressed.  It  should  also 
be  noted  that  the  term  "allocated"  as 
used  in  this  preamble  refers  to  the 
earmarking  of  funds  for  a  specific 
purpose.  This  administrative 
identification  in  OSM  records  of  monies 
in  the  fund  for  a  specific  purpose  does 
not  mean  that  such  monies  will  be 
appropriated  in  a  specific  appropriation 
or  will  be  available  for  use  in  the  year  in 
which  it  was  allocated.  - 

B.  Proposed  Rules 

Part  795    Permanent  Regulatory 
Program — Small  Operator  Assistance 
Program 

OSM  proposes  to  revise  S  795.4  which 
contains  a  list  of  the  information 
collection  requirements  contained  in 
part  795  and  the  Office  of  Management 
and  Budget  (OMB)  clearance  number^ 
The  proposed  revision  would  update  the 
data  contained  in  this  section  by 
including  the  estimated  reporting  burden 
per  respondent  for  complying  with  the 
information  collection  requirements.  The 
proposed  revision  would  also  provide 
the  OSM  and  0MB  addresses  where 
comments  regarding  the  information 
collection  requirements  may  be  sent. 

OSM  is  proposing  in  paragraph 
795.6(a)(2)  to  change  the  production 
level  of  100,000  tons  to  300.000  tons  with 
respect  to  operator  eligibility  under  the 
SOAP  program.  This  change  is 
nondiscretionary  and  has  been 
mandated  by  the  Abandoned  Mine  Land 
Reclamation  Act  of  1990. 

OSM  is  proposing  in  paragraphs 
795.6(a)(2)(i]  and  (a)(2](ii)  to  change  five 
percent  to  ten  percent  with  respect  to 
the  baseline,  above  which  ownership 
will  play  a  role  in  determining  attributed 
coal  production.  The  basis  for  the  ten 
percent  baseline  is  section  507(b)(4)  and 
regulations  for  determining  ownership 
and  control,  as  well  as  permit 
information  requirements  promulgated 
thereunder.  The  change  would  make 


SOAP  eligibility  provisions  for 
ownership  and  control  consistent  with 
all  other  similar  requirements  in  the 
permanent  program  rules. 

Section  795.12  deals  with  applicant 
liability.  OSM  is  proposing  in  paragraph 
795.12(a)(2)  and  (a)(3]  to  delete  100.000 
tons  and  add  the  following  language 
"coal  tonnage  governing  SOAP 
eligibility  in  effect  at  the  time  assistance 
was  approved".  The  deletion  of  "100,000 
tons"  is  mandated  by  the  production  cap 
increase  to  300,000  tons  authorized  by 
the  new  amendments  to  SMCRA. 
Through  the  added  language,  OSM  is 
attempting  to  define  a  transition  phase 
keyed  to  the  time  an  operator  is 
approved  for  assistance,  i.e.  determined 
eligible,  that  will  be  needed  as  OSM, 
and  subsequently  the  States,  change 
their  rules.  OSM  believes  that  the  added 
phrase  is  reasonable  and  provides 
ample  flexibility  and  guidance  for 
determining  the  production  standard 
against  which  operator  liability  would 
be  reviewed.  Other  options  for  a 
transition  exist.  These  could  include:  (1) 
The  300.000  ton  standard,  when  it 
becomes  effective,  either  immediately 
applying  to  all  operators  under  a 
liability  period  or  applying  to  operators 
under  their  next  annual  liability  cycle; 
or  (2)  establishing  an  effective  date  of 
October  1, 1991,  for  the  300,000  ton 
eligibility  and  liability  standard 
irrespective  of  the  date  that  OSM  or 
States  promulgate  final  rule  revisions. 
OSM  will  consider  comments  on 
alternatives  other  than  the  proposal. 

OSM  is  proposing  to  remove 
paragraph  795.12(a)(3)  which  deals  with 
transferred  liability  in  the  event  a  permit 
having  been  supported  with  SOAP 
assistance  is  sold,  transferred,  or 
assigned  to  another  person.  OSM  views 
the  existing  requirement  as  one  that  i ^ 
overly  disruptive  of  legitimate  and 
normal  business  practices  in  the  coal 
industry.  Notwithstanding  this  view, 
OSM  emphasizes  that  sales  and 
transfers  to  family  members,  or 
completed  under  the  guise  of  a 
reorganization  solely  for  the  purpose  of 
obtaining  assistance,  would  continue  to 
be  liable  under  the  provision  of  9  795.12. 
It  may  be  difficult  to  determine  that  a 
company  sought  SOAP  assistance 
primarily  as  a  basis  for  a  future  transfer 
or  sale.  For  this  reason,  OSM  is 
interested  in  receiving  comments  on  the 
proposed  removal  of  S  795.12(a)(3)  with 
respect  to  whether  the  proposed 
removal  would  significantly  increase  the 
potential  for  abuse  in  the  program,  or 
regulatory  criteria  that  could  be  used  to 
distinguish  between  normal  business 
practices  and  those  practices  that  will 
result  in  abuse  of  the  SOAP. 
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OSM  is  proposing  to  add  "Drilling 
and"  at  the  beginning  of  S  7g5.9(b)(2). 
.  The  objective  is  to  clarify,  consistent 
with  section  507(c)  of  the  Act,  that 
drilling  where  it  is  needed  to  provide  the 
rock  samples  for  overburden  analysis  is 
an  authorized  service  under  the 
program.  OSM  believes  that  to  link 
th^se  services  is  both  logical  and 
technically  sound.  Drilling  of  ground 
observation  wells  is  authorized 
currently  on  a  case-by-case  basis.  To 
coordinate  any  drilling  with  respect  to 
serving  needs  for  both  rock  samples  and 
ground  water  monitoring  for  baseline 
data  would  integrate  several  important 
technical  components  of  SOAP 
assistance  and  help  to  create  a  sounder 
environmental  analysis.  It  would  also 
have  the  added  beneflt  of  shortening  the 
time  frame  for  completion  of  technical 
studies. 

OSM  wishes  to  emphasize  that 
drilling  should  be  used  only  in  situations 
where  adequate  samples  cannot  be 
obtained  from  other  sources  such  as 
existing  cores  or  nearby  freshly  exposed 
highwalls.  Furthermore,  drilling  is  in  no 
way  meant  to  be  explorative  in  nature. 
Exploration  activities  are  the 
responsibility  of  the  operator  and  the 
program  administrator  must  ensure  that 
the  information  on  coal  depth,  thickness, 
and  reserves  required  under  existing 
S  795.7  is  reasonably  accurate  before 
authorizing  drilling. 

Part  870  Abandoned  Mine 
Reclamation  Fund— Fee  Collection  and 
Coal  Production  Reporting 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (the  Act) 
directed  the  Secretary  of  the  Interior  to 
collect  per-ton  reclamation  fees  from 
coal  mine  operators  to  support  the 
reclamation  and  other  activities  listed 
under  this  Title.  OSM  developed  a 
reclamation  fee  collection  program  and 
published  rules  in  the  Federal  Register 
to  assist  mine  operators  in  meeting  their 
fee  obligations,  to  specify  management 
activities  for  fee  collection,  and  to 
define  a  range  of  compliance  activities 
that  include  compliance  audits,  debt 
collection,  and  litigation  procedures. 

The  major  components  of  the  fee 
collection  program  are  the  fee  collection 
system,  the  fee  compliance  system,  and 
the  litigation  system. 

Fee  collection  system:  OSM  operates 
and  maintains  the  Abandoned  Mine 
Land  Fee  Collection  System  (AMLFCS) 
in  Denver,  Colorado.  The  AMLFCS  is  an 
automated  system  which  records  and 
accounts  for  (1)  collections  and  deposits 
of  reclamation  fees  into  the  Federal 
depository,  (2)  fee  payments  and 
delinquencies,  and  (3)  identification  of 
collections  for  appropriation  and  use  by 


States  and  Indian  Tribes  under  OSM 
approved  reclamation  programs. 

Fee  compliance  system:  Fee 
compliance  officers  are  located  in  the 
coal  producing  regions  to  insure  that 
fees  are  collected  through  appropriate 
investigations  and  audits. 

Litigation  system:  The  Associate 
Solicitor,  Division  of  Surface  Mining,  in 
concert  with  the  Department  of  Justice 
(Justice),  is  responsible  for  litigation 
associated  with  the  collection  of 
delinquent  fees.  The  Division  initiates 
enforcement  action  through  Justice  to 
collect  delinquent  fees  and  provides 
legal  assistance  to  OSM  on  fee-related 
issues. 

On  December  13, 1977,  OSM 
published  final  rules  as  part  637  (42  FR 
62713)  setting  forth  procedures  for 
payment  of  reclamation  fees  and 
.  recordkeeping  requirements.  On  May  15, 
1978,  OSM  published  an  amendment  to 
these  rules  (43  FR  20793)  to  establish  the 
interest  rate  on  late  payments.  These 
rules  were  later  renumbered  in  the  Code 
of  Federal  Regulations  as  part  670. 

Section  870.10 — Information 
collection.  OSM  proposes  to  revise 
S  870.10  which  contains  a  list  of  the 
information  collection  requirements 
contained  in  part  870  and  the  0MB 
clearance  numbers.  The  proposed 
revision  updates  the  data  coniamed  in 
the  section  by  including  the  estimated 
reporting  burden  per  respondent  for 
complying  with  the  information 
collection  requirements.  The  proposed 
revision  would  also  provide  the  OSM 
and  0MB  addresses  where  comments 
regarding  the  information  collection 
requirements  may  be  sent. 

Section  870.12  (Reclamation  fee).  A 
new  subsection  870.12(d]  would  be 
added  to  specify  the  new  termination 
date  for  the  payment  of  reclamation 
fees.  As  originally  passed  by  Congress 
in  1977,  the  reclamation  fee  obligation 
was  for  a  15-year  period  starting  in  the 
last  quarter  of  1977  and  extending  to 
September  30, 1992.  Congress  has 
extended  this  date  3  years  through  the 
enactment  of  Public  Law  101-506.  The 
reclamation  fee  obligation  now  is 
applicable  for  coal  produced  though 
September  30, 1995.  As  noted  in  H.R. 
Report  No.  294, 101st  Congress,  1st 
Session  17-18  (1989),  the  extension  of 
the  reclamation  fee  is  based  in  large 
measure  on  the  continuing  need  to 
address  high  priority  coal  problems. 
Though  the  AML  program  over  that  last 
13  years  has  reclaimed  a  significant 
number  of  acres  of  abandoned  lands. 
Congress  found  that  the  "inventory  of 
.  unreclaimed  high  priority  coal  mine  sites 
is  still  overwhelming."  Id  at  17. 

Section  870.15  (Reclamation  fee 
payment).  An  editorial  change  is  being 


proposed  to  {  670.15(b)  to  note  that  the 
OSM-1  form  will  be  amended  to  collect 
additional  coal  production  and 
ownership  Information.  Public  Law  101- 
508  requires  that  addition&l  information 
be  reported  in  the  quarterly  report  filed 
by  operators;  specific  requirements 
include  identification  of  the  permittee, 
the  permit  number,  the  Mine  Safety  and 
Health  Act  (MSHA)  number,  the  owner 
of  the  coal,  the  preparation  plant,  tipple, 
or  loading  point  for  the  coal,  and  the 
purchaser  of  the  coal. 

OSM  is  seeking  comments  regarding 
the  detail  to  which  this  information  must 
be  collected  so  as  to  insure  that 
information  that  is  to  be  collected  is 
useful.  Also,  as  a  means  of  achieving 
Congress'  intent  of  minimizing  the 
reporting  burden,  OSM  is  considering 
the  establishment  of  thresholds 
(percentage  of  coal  purchased,  or 
percent  of  mineral  owitership)  for 
purposes  of  determining  who  qualifies 
as  a  reportable  mineral  owner  and 
reportable  purchaser,  with  the 
requirement  that  each  Form  OSM-1, 
when  the  thresholds  are  not  met, 
identify  at  least  the  largest  mineral 
owner  and  purchaser. 

Information  contained  in  the  quarterly 
reports,  including  information  updates 
would  be  maintained  in  a  co.nputerized 
data  base  by  OSM.  In  enacting  these 
new  allocation  requirements.  Congress 
believed  that  this  information  would  be 
necessary  for  the  agency  to  determine 
the  identity  of  entities  from  whom  to 
seek  payment  in  the  event  of  under-  or 
non-payment  of  the  reclamation  fees. 
H.R.  Report.  No.  294, 101st  Congress,  Ist 
Session  26  (1989). 

OSM  has  also  proposed  a  minor 
editorial  change  to  S  670.15(c).  This 
modification  would  change  the  title  of 
the  current  Form  OSM-1  from  "Coal 
Production  and  Reclamation  Fee 
Report"  to  "Coal  Reclamation  Fee 
Report."  This  is  intended  to  more  closely 
reflect  the  rules  under  S  870.15(b)  which 
require  operators  to  report  tonnage  of 
coal  sold,  used,  or  transferred  as 
opposed  to  coal  produced. 

The  SMCRA  amendments  require  that 
mine  operators  report  changes  in 
OMrnership,  as  well  as  identifying 
purchasers,  tipples,  preparation  plants, 
and  loading  points  as  part  of  the 
quarterly  Form  OSM-1  process. 
Congress  stated  it  did  not  expect  these 
new  requirements  to  place  a  significant 
additional  reporting  burden  on 
operators. 

The  Form  OSM-1  will  be  revised  'o 
incorporate  the  new  information 
required  by  the  amendments.  The 
instructions  accompanying  the  Form 
OSM-1  will  set  forth  the  new  data 
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reporting  requirements,  including 
mmeral  owner,  purchaser,  tipples, 
loading  points,  etc  As  part  of  OSkfa 
analysis  of  the  new  amendments  for  this 
part  the  Agency  conducted  a  study  of 
owner/purchaser  profiles  in  large, 
medium,  and  small  coal  producing 
coB^>aines  to  develop  an  estimate  of  the 
nature  and  extent  of  the  owner/ 
porch'^er  information  which  OSM  might 
collect  (and  operators  to  report)  as  a 
resuh  of  the  1990  AML  amendments. 

OSM  analyzed  data  from  eight  coal 
companies  to  determine  how  the 
amendnents  cotiid  impact  their 
administrative  reporting  burden.  The 
Agency  gathered  ownership  and  sales 
statistics  for  two  large  companies,  four 
raediuB  coapanies  and  two  small 
companies  in  order  to  evaluate  the 
potential  impact  of  the  SMCRA 
ameodments.  While  the  stady  was  not 
based  on  statistical  selection  criteria. 
OSM  believes  diat  the  data  fairly 
represents  the  kind  of  owner/ purchaser 
relationships  that  it  would  expect  to 
encounter  across  the  industry. 

The  study  supports  the  need  to 
establish  reasonable  interpretations  of 
the  terms  "owner"  and  "purchaser"  in 
order  that  the  data  furnished  by 
o(>erators  to  OSM  is  both  manageable 
and  usefuL  The  eight  companies 
examined  represent  a  wide  spectrum  of 
purchaser  and  owner  relationships.  For 
example,  during  1990.  one  large 
company  in  Kentucky  operated  its  own 
mines,  bought  coal  from  contract  miners, 
brokered  coal  representing  several 
purchasers,  and  sold  coal  to  90 
individual  purchasers.  Four  purchasers 
(major  public  utilities]  accounted  for 
about  90  percent  of  its  sales.  The 
company  reported  2,100.000  tons  of  coal 
sales  during  1990. 

In  contrast,  a  small  Colorado  coal 
company  operated  a  single  mine.  Except 
for  one  major  buyer,  the  company  sold 
coal  on  a  cash  basis  to  as  many  as  652 
customers  during  a  single  quarter,  each 
purchasing  one  ton  or  less.  Annual  sales 
amounted  to  24,500  tons. 

Another  coal  companj'  located  in 
Ohio  operates  eight  company  mines  and 
purchases  coal  from  seven  contract 
miners.  There  are  47  permits  associated 
with  the  8  MSHA-ID's  under  which  the 
company  reports  and  pays  its  quarterly 
fees.  On  one  permit  number  which  OSM 
selected  for  review,  there  were  three 
mineral  owners  registered  with  the 
regulatory  authority.  Similar  profiles 
exist  for  other  companies  selected  for 
review. 

Although  OSM's  study  was  limited 
the  data  suggests  that  thresholds  would 
assure  that  the  information  collected 
identifies  only  those  mineral  owners  and 
purchasers  whc  —e  in  a  position  to 


influence  the  coal  operations  that  are 
reported.  This  would  avoid  a 
proliferation  of  reporting  and  data 
collection  and  the  associated  significant 
administrative  and  cost  burden  that 
would  otherwise  result. 

On  the  basis  of  this  study  and  other 
information.  OSM  would  propose  the 
following  threshold  definition  of 
"owners"  and  "purchasers"  for  Form 
OSM-1. 

The  name  and  address  of  any  person  or 
entity  who,  in  a  given  quarter,  ii  the  owner  of 
(    )  percent  or  more  of  the  mineral  estate  Cor 
a  given  permit,  and  any  business  entity  or 
individual  who,  in  a  given  quarter,  purchases. 
(    ]  percent  or  more  of  the  production  from  ■ 
given  permit  shall  l>e  reported  to  OSM  on  ■ 
quarto^y  basis.  la  the  event  that  no  single 
mineral  owner  or  purchaser  meets  the  (    ) 
percent  rule,  then  the  largest  single  mineral 
owner  and  purchaser  shall  be  reported. 

OSM  suggests  that  the  threshold  value 
of  10  percent  be  incorporated  into  the 
above  definition,  and  accordingly 
requests  conimenta  on  this  or  other 
threshold  values.  Without  thresholds, 
OSM  believes  that  data  reporting  and 
collection  would  prohferate  without 
significant  benefit  However,  by 
establishing  reporting  limits,  OSM 
would  not  only  minimize  its  own 
administrative  burden  and  that  of  the 
operator,  but  it  would  assure  the 
usefulness  of  the  data  by  identifying 
only  those  individuals  and  entities  who, 
by  the  significance  of  their  ownership 
and/or  purchasing  power,  may  influence 
coal  mining  operations. 

Sections  870.16  and  17  (Production 
records  and  Compliance  authority). 
Although  the  regulations  in  {  87ai6 
have  not  been  amended.  OSM  notes  that 
provisions  in  Public  Law  101-508  have 
clarified  and  ratified  the  Secretary's 
authority  to  conduct  compliance  audits 
of  coal  operators.  Moreover,  the 
provisions  would  require  the  Secretary 
to  share  information  obtained  through 
audits  of  coal  operators  with  the 
Internal  Revenue  Service.  In  addition, 
the  provisions  in  S  870.17  have  been 
expanded  and  clarified,  utilizing  the 
authority  in  sections  201(r.)  and  412(a)  of 
SMCRA.  to  cover  all  persons  involved  in 
a  coal  transaction,  including  without 
limitation,  permittees,  operators, 
brokers,  purchasers,  persons  operating 
preparation  plants  and  tipples,  and  any 
recipients  of  royalty  payments  for  the 
coal.  Section  870.17  currently  provides 
that  fee  compliance  officers  have  the 
authority  to  examine  records  of  the 
second  party  involved  in  the  sale  or 
transfer  of  ownership  of  coal  by  the 
operator. 

The  amended  section  would  no  longer 
refer  to  the  terra  "second  party,"  and 
would  specify  that  the  Secretary  or  any 


duly  authorized  officer,  employee,  or 
representative  of  the  Secretary  would 
have  access  to  relevant  documents. 
Section  870.17  now  only  refers  to  {>"' 
compliance  o^icers.  The  proposed 
language  regarding  duly  authorized 
persons  would  make  this  section 
consistent  with  the  language  in  S  87ai6. 
Section  412(a)  of  SMCRA  provides  that 
the  Secretary  shall  have  the  power  and 
authority,  if  not  granted  otherwise,  to 
engage  in  any  work  and  to  do  all  things 
necessary  or  expedient,  including  the 
promulgation  of  rules  and  regulations,  to 
implement  and  administer  the 
provisions  of  title  IV.  Section  201(c)  (1) 
and  (2)  also  provides  broad  authority. 

The  legislative  authority  to  conduct 
audits  of  coal  production  and  the 
payment  of  fees,  including  tipples  and 
preparation  plants  as  well  as  the 
authority  to  have  access  to  relevant 
documents  of  any  other  person  involved 
in  a  coal  transaction,  including 
purchasers  of  coal  whether  or  not  the 
purchase  is  fitMn  one  who  originally 
produced  the  coal,  a  secondary  seller  or 
an  ultimate  end  user  of  the  coal  is  a 
means  to  provide  reasonable  assurance 
that  coal  operators  are  properly 
reporting  coal  produced  and 
subsequently  sold,  nsedL  or  transferred. 
This  authority  is  necessary  for  the 
agency  to  determine  the  identity  of 
entities  from  whom  to  seek  payment  in 
the  event  of  underpayment  or 
nonpayment  of  the  reclamation  fees. 
The  Agency  believes  that  the  new 
provisions  in  section  402(d)(2]  of 
SMCRA  reinforce  OSM's  ongoing  audit 
activities  and  do  not  mandate  any 
specific  level  of  tipple  or  preparation 
plant  audit  OSM  auditors  have  always 
verified  the  AML  fee  payment  or  non- 
payment and  the  accuracy  of  the 
tonnage  reptnied.  The  legislative 
amendments  confirm  OSJM's 
interpretation  of  its  existing  authority  as 
implemented  through  current 
regulations. 

In  enacting  these  provisions.  Congress 
sought  to  provide  OSM  the  authority  to 
verify  for  accuracy  and  completeness 
the  representations  made  in  the 
quarterly  reports.  H.R.  Report  No.  294, 
101st  Congress.  Ist  Session  26  (1989). 
Moreover,  through  these  amendments 
Congress  provided  that  the  Secretary 
report  any  failure  to  pay  the  full  amount 
of  the  reclamation  fee  to  the  federal 
agency  responsible  for  ensuring 
compliance  with  provisions  of  section 
4121  of  the  Internal  Revenue  Code. 
Congress  believed  that  this  sharing  of 
information  would  foster  greater 
compliance  under  the  Black  Lung 
Disability  Trust  Fund. 
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Part  872   Abandoned  Mine 
Reclamation  Fund 

The  United  States  Department  of  the 
Treasury  established  an  account  on  its 
books  in  accordance  with  title  IV 
provisions  of  Public  Law  95-87  and 
Treasury's  rules  for  a  fund  of  this  type. 
Section  401(a)  creates  the  authority  for 
the  accoimt: 

There  is  created  on  the  books  of  the 
Treasury  of  the  United  States  a  trust  fund  to 
be  known  as  the  Abandoned  Mine 
Reclamation  Fund  (hereinafter  referred  to  as 
the  "fund")  which  shall  be  administered  by 
the  Secretary  of  the  interior. 

Section  401(d)  delineates  availability 
and  purpose  of  account  moneys: 

Moneys  from  the  fund  shall  be  available 
for  the  purposes  of  this  Title,  only  when 
appropriated  therefor,  and  such 
appropriations  shall  be  made  without  fiscal 
year  limitations. 

These  provisions  provide  the 
authority  for  a  fiduciary  relationship 
whereby  Congress  controls  the  use  of 
fund  monies  for  title  IV  purposes  by  the 
appropriation  process,  and  the  Treasury 
maintains  the  amounts  collected  in  a 
special  account 

Fund  revenues  are  derived  from  per- 
ton  reclamation  fees  and  late  payment 
interest  charges,  sales  of  acquired  lands, 
and  donations.  The  fees  and  interest 
charges  are  paid  by  coal  mine  operators 
and  submitted  with  production  and 
reclamation  fee  reports  for  payment 
identification  and  credit  through  a 
lockbox  operation  to  OSM's  Finance 
Center  in  Denver. 

Collections  and  related  transactions 
are  controlled  by  Deposit  Tickets 
(prepared  by  the  collection  officer). 
Debit  Vouchers  issued  by  the  Federal 
depository  for  uncollected  checks,  and 
Refund  Schedules  for  overpayment. 
These  transactions  are  identified  by 
mine  operators  as  well  as  by  mine  and 
geographic  location.  Data  from  OSM 
approved  Forms  OSM-1  submitted  by 
mine  operators  with  their  payment  are 
coded  and  stored  in  QSM's  ADP  system 
for  comphance  and  disbursement 
purposes.  Net  collections  (per  deposit 
tickets,  debit  vouchers  and  refund 
schedules)  are  reconciled  on  a  monthly 
basis  with  the  amounts  reported  by 
mine  operators  on  OSM's  approved 
forms. 

All  accounts  are  closed  at  the  end  of 
business  on  September  30,  the  final  day 
of  the  Federal  fiscal  year  (FY),  The 
System  is  reconciled  and  collections  are 
Identified  by  State  and  Indian  lands. 
Fifty  percent  of  the  FY  collection  is 
reserved  for  use  by  States  and  Indian 
Tribes  to  carry  on  approved  reclamation 
programs.  The  remainder  is  to  be 
alio -rated  or  expended  by  the  Secretary 


of  the  Interior  through  the  Director, 
OSM,  as  set  forth  in  section  402(g]  of 
title  IV.  Any  errors  found  in  prior  year 
allocations  are  corrected  in  current 
allocations.  This  financial  information  is 
one  of  the  inputs  for  budget  requests  to 
support  title  IV  programs. 

SMCRA.  as  originally  enacted,  did  not 
authorize  the  investment  6f  the  AML 
Fund.  In  the  new  amendments  to  title  IV, 
however.  Congress  specifically  provided 
for  the  investment  of  the  AML  fund  into 
interest-bearing  accounts. 

To  comply  with  this  mandate  OSM  is 
currently  developing,  with  the 
assistance  of  the  Department  of  the 
Treasury,  a  cash  management  plan 
providing  for  the  investment  of  AML 
monies  not  required  for  current 
withdrawals. 

OSM  is  proposing  to  add  a  new 
paragraph  6  to  S  872.11(a)  to  note  that 
interest  and  any  other  investment 
income  from  the  AML  Fund  would  be 
earned  and  credited  to  the  Federal  share 
of  the  Fund.  Options  for  splitting  the 
earned  interest  between  the  State  and 
Federal  shares  were  not  proposed 
because  it  is  clear  from  the  language  of 
the  amendments  and  the  legislative 
history  that  Congress  sought  to  place  the 
interest  only  in  the  Federal  share.  For 
additional  information,  see  the  response 
to  comments  at  the  end  of  this  part. 
Section  H.R.  Report  No.  294.  lOlst 
Congress,  1st  Session  19,  20  (1989).  See 
amended  sections  402(g)  of  SMCRA. 

Section  872.11(b)  would  be  revised  to 
incorporate  provisions  of  section  402(g) 
of  the  Act  as  amended  by  the 
Abandoned  Mine  Reclamation  Act  of 
1990.  Section  872.11(b)  describes  the 
manner  in  which  moneys  deposited  into 
the  fund  would  be  allocated  by  the 
Secretary.  These  funds,  once 
appropriated  by  Congress,  would  be 
used  to  accomplish  the  purposes  of  title 
IV  of  SMCRA. 

Existing  paragraph  (b)(1)  would  be 
removed  and  allocations  of  funds  for  the 
Small  Operator  Assistance  Program 
(SOAP)  would  be  addressed  at  new 
paragraph  (b)(5)  as  specified  at  section 
401(c){ll)  of  SMCRA.  The  distribution  of 
AML  funds  for  SOAP  would  be  funded 
from  the  20  percent  of  the  funds 
remaining  after  allocation  of  collections 
to  the  States/Tribes  in  accordance  with 
section  402(g)(2)  of  the  Act.  The 
distribution  of  funds  for  SOAP  would  be 
set  forth  in  paragraph  (b)(5). 

Existing  paragraphs  (b)(2)  and  (b)(3) 
of  the  regulations  would  be  revised  and 
redesignated  as  paragraph  (b)(1)  and 
(b)(2).  These  redesignated  and  revised 
paragraphs  would  continue  to  require 
the  allocation  of  50  percent  of  annual  fee 
collections  to  a  specific  State  or  Tribe. 
This  would  fulfill  the  requirements  of 


the  Act  at  402(g)(1).  The  new 
amendments  use  the  grant  award  date 
as  the  time  from  which  to  calculate  the 
three  year  period  the  States  and  Tribes 
have  to  use  allocated  funds.  Monies 
which  remain  unexpended  by  a  State  o" 
Tribe  after  the  three  year  period  may, 
under  certain  conditions,  be  withdrawn 
and  expended  by  the  Secretary  to 
accomplish  the  purposes  of  title  IV. 

Existing  paragraph  (b)(4)  of  the 
regulations  would  be  redesignated  as 
paragraph  (b)(3)  and  revised  to  require 
that  10  percent  of  the  monies  collected 
and  deposited  annually,  and  20  percent 
of  the  interest  and  other  miscellaneous 
receipts  to  the  Fund,  be  allocated  for  use 
by  the  Secretary  of  Agriculture  for  the 
purpose  of  funding  the  Rural  Abandoned 
Mine  Program  (RAMP).  Twenty  percent 
of  funds  withdrawn  from  the  State's  and 
Tribe's  unexpended  grant  awards  under 
section  402(g)(1)(D)  of  the  Act  would  be 
reprogrammed  to  RAMP.  This 
requirement  would  be  consistent  with 
section  402(g)(2)  of  the  Act 

A  new  paragraph  (b)(4)  would  bo 
added  to  the  regulations  to  fulfill  the 
requirement  of  section  402(g)(5)  of 
SMCRA.  New  paragraph  (b)(4)  would 
require  that  40  percent  of  the  monies 
deposited  in  the  Fund  annually  after 
making  the  allocations  of  subparagraphs 
(b)  (1)  and  (2)  shall  be  allocated  for  use 
in  making  additional  grants  to  the  States 
and  Tribes.  To  be  eligible  for  funds 
allocated  under  this  proposed  provision, 
a  State  or  Tribe  would  not  have  certified 
under  section  411(a)  of  SMCRA  and 
would  have  priority  1  and  priority  2 
problems  within  the  State  or  on  Tribal 
lands.  Under  this  proposed  paragraph, 
the  distribution  of  funds  would  be  based 
on  a  formula  addressing  the  respective 
State  or  Tribe's  historical  coal 
production  prior  to  August  3, 1977,  as  a 
percentage  of  the  nationwide  total  for 
eligible  States  and  Tribes.  Also,  funds  to 
be  granted  under  this  paragraph  could 
be  reduced  or  curtailed  under  two 
specific  conditions  relating  to  the 
adequacy  of  funding.  These  two 
conditions  are:  (1)  If  State  or  Tribal 
share  funds  to  be  granted  in  a  given  year 
are  sufficient  to  address  remaining 
eligible  priority  1  or  priority  2  sites,  no 
additional  funds  will  be  provided  during 
that  year,  and  (2)  if  the  costs  to  reclaim 
all  remaining  priority  1  or  priority  2  sites 
exceeds  the  amount  of  State  or  Tribal 
share  fimds  to  be  granted  in  a  year 
pursuant  to  section  402(g)(1),  but  is  less 
than  the  total  amount  of  funds  to  be 
granted  to  the  State  or  Tribe  in  that  year 
under  paragraphs  (b)  (1),  (2),  (3).  and  (4) 
of  this  section.  Federal  funds  granted 
under  this  paragraph  will  be  reduced  to 
that  amount  required  to  fully  fund  all 
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remaining  priority  1  or  priority  2  sites 
after  ntilizing  all  available  State  share 
funds. 

Existing  paragraph  (b)(5)  of  the 
regulations  would  be  revised  to  list  the 
purposes  for  which  the  Secretary  may 
expend  funds  from  the  remaining  or 
unallocated  balance  of  the  AML  fund 
(not  already  allocated  to  the  States. 
Tribes,  and  RAMP),  in  accordance  with 
section  402(g)(3)  of  the  Act.  These 
purposes  would  include  SOAP, 
emergency  projects,  nonemergency 
projects  in  nonprogram  States  and  on 
Tribal  lands,  funding  for  eligible  interim 
program  and  insolvent  surety  sites  and 
adininistration  of  title  IV  of  the  Act. 

Two  million  dollars  is  the  minimum 
program  level  established  at  section 
402(g)(8)  of  the  Act.  A  new  paragraph 
(b)(6)  would  also  be  added  to  the 
"-egulations  to  specify  that  not  less  than 
=2.000.000  would  be  distributed  annual'v 
1 D  States  and  Tribes  having  an  approved 
dbandoned  mine  reclamation  program 
and  eligible  lands  and  waters  pursuant 
to  section  404,  so  long  as  an  allocation 
of  funds  is  necessary  to  achieve  the 
priorities  stated  in  paragraphs  (1)  and 
(2)  of  section  403(a)  (priority  1  or  2 
problems).  However,  annual  State  shai  v 
funds  must  be  utilized  fust  and 
supplemental  funds  granted  under 
paragraph  (b)(4)  and  this  paragraph 
shall  not  exceed  the  costs  of  reclaiming 
all  remaining  priority  1  and  2  sites. 

A  new  paragraph  (b)(7)  would  be 
added  to  the  regulations  to  specify  that 
additional  funds  allocated  or  expended 
annually  by  the  Secretary  would  not  be 
deducted  against  funds  granted  annually 
to  a  State  or  Tribe  pursuant  to  sections 
402(g)  (1),  (5),  or  (8)  of  SMCRA. 

Finally,  the  new  statutory  provisions 
in  section  402(g)(3)(C)  authorize  the 
Secretary  to  expend  monies  for 
reclamation  purposes  in  States  or  on 
Indian  lands  which  do  not  have  an 
approved  abandoned  mine  land 
program.  Section  872.11(b)(8)  would 
implement  this  provision. 

Comments  Received  During  Outreach — 
Part  872 

Comment  It  appears  from  section 
402(g)(A)  that  States  will  not  be  entitled 
to  interest  collected  on  State  share 
funds.  Therefore,  in  accordance  with  the 
requirements  of  section  402(g)(A)  the 
rules  should  require  OSM  to  first 
allocate  the  State's  full  share  of  their 
annual  collections  from  the  annual 
appropriation.  The  balance  of  the 
monies  remaining  in  the  appropriation 
would  then  be  distributed  in  accordaiite 
with  the  requiremenlj  of  section  402(^; 
as  it  relates  to  the  Federal  share 
distribution. 


Response:  Due  to  the  uncertainty  of 
the  amount  of  aruual  collections  and  the 
level  of  funding  ultimately  appropriated 
by  Congress  for  annual  grants.  QSM  has 
elected  not  to  propose  a  regulation 
which  would  mandate  a  distribution  of 
100%  of  a  State's  share  of  annual 
allocations.  Such  a  proposal  might 
jeopardize  the  funding  levels  available 
for  other  AML  activities.  OSM  has 
proposed,  instead,  to  ensure  that  all 
annual  collections  are  allocated  to  the 
appropriate  AML  State  or  Federal 
accounts  and  that  all  appropriations  are 
distributed  to  the  States  based  on 
direction  from  Congress  in  the 
appropriations  legislation.  The 
amendments  to  tide  IV  only  mandate 
certain  allocations  of  AML  funds.  This 
allocation  of  funds,  i.e.  administrative 
identificaUoa  however,  is  separate  from 
the  annual  appropriation  of  funds  and 
does  not  control  how  appropriated  funds 
are  specifically  distributed. 

Comment  OSM  should  clarify  under 
section  402(g)(1)(C)  that  States  can  use 
the  State  share  funds  for  property 
acquisition  as  allowed  under  the  law. 

Response:  The  amendments  to  title  FV 
of  SMCRA  did  not  attempt  to  alter  a 
State's  ability  to  acquire  property 
pursuant  to  section  407  of  SMCRA.  The 
preamble  to  the  proposed  regulations 
clarifies  OSM's  understanding  and 
interpretation  that  section  402(g)(l)(C] 
would  not  alter  the  basic  provisions  and 
authority  contained  in  title  IV.  Since 
land  acquisition  under  section  407(c)  of 
SMCRA  is  part  of  a  reclamation  effort 
these  activities  would  come  within  the 
scope  of  a  "reclamation  project 
construction"  as  used  in  section 
402(g)(1)(C)  of  SMCRA. 

Comment  Section  872.11(b)(5) 
discusses  discretionary  share 
allocations  to  States  for  additional 
grants.  The  proposal  suggests  that 
allocations  would  only  be  mads  for 
priority  1  and  2  coal  problems.  However, 
the  amendment  language  specifies  that 
such  allocations  would  be  made  "*  *  * 
based  on  the  amount  of  coal  historically 
produced  in  the  State  *  *  *".  These 
supplemental  grants  are  to  be  available 
"*  *  *  until  the  priorities  stated  in 
paragraphs  (1)  and  (2)  of  section  403(a) 
have  been  achieved  by  such  State 
*  *  *".  The  amendment  does  not  say 
that  such  funds  may  only  be  expended 
on  Priority  1  and  2  problems  as 
suggested  in  the  summary.  I  do  not 
believe  the  intent  of  the  legislation  is 
being  interpreted  correctly  in  this  case. 

Response:  The  regulations,  as 
proposed  under  section  872.11(b)(4). 
would  authorize  the  use  of  the  historic 
coal  production  allocation  for  reclaiming 
only  priority  1  and  2  problem  sites.  OSM 
believes  this  proposal  would  be 


consistent  with  Congressional  intent 
that  the  AML  program  address  the 
highest  priority  coal  projects  first  before 
lower  priority  problems  are  reviewed 
The  new  amendments  specifically  state 
that  such  funds  are  to  be  available  to  a 
State  only  until  all  of  its  priority  1  and  2 
problems  have  been  addressed  If  such 
monies  could  be  used  for  lower  priority 
problems  as  suggested,  there  would  be 
no  way  to  guarantee  that  monies  would 
ever  be  used  to  address  the  most 
dangerous  problems  facing  the  public 

Comment  Section  872.11(b)(6)  would 
provide  for  the  distribution  of 
emergency  funds,  and  points  out  that 
expenditures  would  not  be  used  to  offset 
future  allocations.  This  change 
heightens  my  concern  about  the 
eventual  allocation  mechanism  for 
emergency  program  states.  How  will 
states  be  able  to  depend  on  an  adequate 
source  of  funding  to  address  emergency 
situations  as  they  develop?  Emergency 
program  funds  under  the  amended  Act 
will  apparently  be  quite  limited  so  a 
realistic  and  equitable  allocation 
mechanism  to  the  emergency  program 
states  will  become  extremely  important 
In  the  FY-91  allocation  package, 
emergency  program  allocations,  which 
increased  greatiy  over  FY-90,  were 
listed  without  any  explanation  regarding 
the  derivation  of  the  amounts.  Without  a 
corresponding  adjustment  every  state 
receives  less  discretionary  share  money 
as  a  result 

Response:  Section  410  of  SMCRA        | 
authorizes  the  Secretary  to  conduct 
emergency  reclamation  activities.  I 

Although  OSM  has  enlisted  the  I 

assistance  of  several  States  in  carrying 
out  the  emergency  reclamation 
activities.  OSM  is  still  ultimately 
responsible  for  ensuring  that  adequate 
funds  are  available  to  meet  this 
responsibility.  The  new  amendments 
have  not  altered  this  basic  fact  OSM  is 
committed  to  meeting  its  responsibilities 
under  the  Act  and  will  work  closely 
with  Congress  and  the  States  to  ensure 
that  the  emergency  program  has  the 
necessary  funds  to  carry  out  its  task. 

Comment  It  appears  that  OSM  has 
correctly  identified  the  balances  on 
which  interest  should  be  paid,  however, 
we  disagree  with  having  that  credited  to 
the  Federal  share  only  for  a  number  of 
reasons.  Tide  IV  as  amended  at  401(e) 
very  clearly  states  that  interest  is  to  be 
credited  "to  the  Fund."  Section  401(a) 
identifies  the  "fund"  as  a  trust  fund 
administered  by  the  Secretary  of  the 
Interior  with  no  distinctions  of  "Federal 
share"  or  "State  share."  The  legislative 
history  for  these  title  IV  amendments  is 
inconclusive  with  some  of  it 
recommending  that  interest  accrje  to 
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the  Federal  government  and  some 
recommending  accrual  to  the  States. 
Further  evidence  that  crediting  interest 
to  the  Federal  share  only  is 
inappropriate  lies  in  the  fact  that  70%  of 
the  unappropriated  balance  is  State 
share.  We  note  that  this  proposal  gives 
no  assurance  that  the  interest  will  come 
back  to  the  individual  states  whidi  have 
forgone  the  immediate  use  of  AML 
reclamation  fees.  The  AML  Association 
was  also  one  of  the  prime  movers  for 
making  the  fund  interest-bearing  as 
evidenced  by  a  1989  resolution.  For 
these  reasons  this  option  should  credit 
interest  to  Federal  State,  and  Tribal 
share  balances. 

Comment  We  believe  that  the  interest 
should  be  credited  to  the  Federal  share 
only  and  would  be  paid  on  the 
appropriated  but  unspent  balance  and 
the  unappropriated  balance.  Section 
402(g)(1)  of  the  Act  with  amendments 
effective  October  1. 1991  states  that  50 
percent  of  the  reclamation  fees  collected 
anmially  shall  be  provided  annually  to 
the  StatesHVibes.  It  does  not  state  that 
interest  shall  be  included  in  that 
allocation.  However,  section  402(gM2). 
when  stating  that  20  percent  of  the 
Federal  share  shall  be  allocated  to 
RAMP,  states  "including  that  interest 
accruing  as  provided  in  section  401(e) 
*  *  *".  It  is  clear  from  this  language  that 
the  interest  is  to  be  credited  to  the 
Federal  share.  This  is  consistent  with 
the  intent  of  this  legislation,  as 
originally  developed  in  HJL  2095,  that 
the  interest  generated  would  offset  the 
expanded  programs  funded  with  Federal 
share  funds,  i.e.  RAMP,  interim 
reclamation.  AMD  fund  water  supply 
program,  minimum  programs,  etc. 
Conversely,  if  Congress  had  meant  for 
the  State/Tribal  share  to  include 
interest,  they  would  have  included  that 
language  in  402(g)(1). 

Response:  OSM  has  proposed  to 
credit  the  interest  earned  from  the 
investment  of  the  AML  fund  to  the 
Federal  share  for  three  specific  reasons. 
First,  the  specific  language  of  the  new 
amendments  credits  to  the  State  share 
balances  only  50%  of  the  AML  fees 
collected.  It  does  not  include  mterest. 
Second,  the  legislative  history  appears 
very  dear  that  Congress  directed  the 
monies  to  go  solely  to  the  Federal  share. 
For  example,  the  following  three  excepts 
from  the  House  Report  accompanying 
H.R.  2095  (the  legislation  which  formed 
the  core  of  the  title  IV  amendments) 
clearly  specify  how  interest  income  is  to 
be  distributed: 

The  remaining  50  percent  of  reclamation 
fees  collected  would  continue  to  be  dedicated 
to  the  Secretary's  discretionary  share  of  the 
At>andoned  Mine  Land  Rectamalion  Fund  for 
federal  programs.  However,  the  legislation 


provides  for  the  Secretarial  share  to  be 
augntented  by  interest  authorized  to  accrue  to 
the  unapproprinted  balance  in  the  entire 
fund. 

H  Jl.  Report  Number  2M.  95th  Congress. 
1st  Session  19  (1989). 

Under  the  bill,  after  allocation  of  the  State 
and  Tribal  shares,  the  remaining  amounts  tn 
the  Fund  (the  Secretary's  share  of  the 
reclamabon  fees  plus  all  interest  which 
would  accrue  to  unappropriated  iMliuicea  as 
authorized  by  legislation)  would  be  availai>)e 
for  a  number  of  current  Federal  Title  IV 
programs. 

H.R.  Report  NiHnber  294,  95th  Congress. 
Ist  Session  20  (1969). 

The  Committee  hirther  notes  that  while 
interest  would  accrue  to  the  entire 
unappropriated  balance  in  the  Fund,  amounts 
earned  from  this  interest  would  be  dedicated 
solely  to  programs  financed  under  the 
Secretarial  share  of  the  Fund. 

H.R.  Report  Number  294.  lOlst  Congress, 
1st  Session  27  (1989). 

Third,  although  interest  income  is 
credited  to  the  Secretarial  share,  the 
States  would  idtimately  be  the 
beneficiaries  since  the  Secretarial  share 
is  used  in  many  instances  to  assist  the 
States,  i.e.  emergency  reclamation 
activities.  Small  Operator  Assistance, 
and  reclamation  of  interim  program 
sites. 

Comment  Section  872.11(b)(5)  would 
be  amended  to  provide  for  additional 
grants  to  the  States  for  eligible  priority  1 
and  2  coal  problems.  Twenty  percent  of 
annual  collections  would  be  allocated  to 
this  purpose.  Distribution  would  be 
determined  from  a  formula  based  upon 
historical  coal  production  prior  to 
August  3, 1977.  This  section  also  would 
require  that  each  eligible  State  or  Tribe 
receive  a  minimum  of  $2,000,000 
annually  as  long  as  that  level  of  funding 
is  necessarj'  to  complete  all  known 
priority  1  and  2  projects.  Several  States 
voiced  concern  with  minimum  program 
funding  coming  from  the  Secretary's 
402(g)(5)  portion,  i.e.,  the  "historically 
allocated  20%  share."  The  amendments 
to  title  IV  are  silent  on  where  funding 
for  minimum  programs  is  to  come.  The 
interest  that  will  be  credited  to  the 
Federal  share  should  be  used  to  help 
fund  these  programs  through  section 
402(gK3). 

Response:  Based  on  the  comments 
received  from  OSM's  outreach  effort, 
there  appears  to  be  some  confusion 
regarding  the  source  of  funds  that  vn>uld 
be  used  for  minimum  program  States. 
The  proposed  regulations  to  title  IV 
would  be  consistent  with  Congress' 
directive  in  section  402(g)(8)  of  SMCRA 
that  the  Secretary  provide  annually  not 
less  than  $2,000,000  for  expenditure  in 
each  State,  so  long  as  such  funds  are 


necessary  to  achieve  the  top  two 
priorities  stated  in  section  403  of 
SMCRA  (Le.  projects  relating  to  public 
health  or  safety).  The  $2,000,000  level  for 
a  minimum  program  State  would  be 
achieved  as  follows.  First  OSM  would 
ascertah)  whether  State  share  fonds  plus 
mandatory  historic  coal  production 
funds  would  equal  or  exceed  the 
$2,000,000  level.  If  such  funds  equal  or 
exceed  that  level,  no  additional  funds 
would  be  required.  If  such  funds  are 
under  that  amount  the  Secretary  would 
use  non-dedicated  Federal  share  monies 
to  make  up  the  difference.  This 
additional  amount  or  "difference"  would 
not  be  taken  from  the  historic  coal 
production  allocation.  If  additional 
funds  were  taken  from  this  source,  it 
would  possibly  violate  Congress' 
directive  that  these  funds  be  allocated 
based  only  on  a  historic  coal  production 
formula.  Since  the  granting  of  funds  for 
minimum  program  States  is  mandatory, 
annual  grants  for  this  purpose  would 
reduce  the  total  amount  of  funds 
available  in  each  appropriation  for  State 
grants.  However,  OSM  notes  that  the 
historic  coal  production  allocation 
would  be  granted  only  if  there  are 
priority  1  and  2  projects  remaining  to  be 
funded  Moreover,  funds  allocated  under 
this  provision  would  never  exceed  the 
cost  of  reclaiming  known  priority  1  and 
2  projects.  This  means  that  OSM  would 
take  into  consideration  the  funding 
available  under  the  State  share 
allocation  before  determining  the  exact 
amount  necessary  to  allocate  from  the 
historic  coal  production  share.  Thus,  in 
the  event  a  State  has  only  a  limited 
number  of  priority  1  and  2  projects 
remaining  and  such  projects  can  be 
funded  from  monies  distributed  from  the 
State  share  allocation,  the  State  would 
no  longer  qualify  for  monies  distributed 
from  the  historic  coal  production 
allocation.  Moreover,  since  additional 
monies  would  not  be  required  to  reclaim 
priority  1  and  2  sites,  the  State  would  no 
longer  qualify  for  minimum  program 
funding.  Since  minimum  program 
funding  is  provided  to  address  the 
highest  priority  problems,  OSM 
specifically  is  requesting  comments  on 
whether  or  not  a  minimum  program 
State/Tribe  should  fund  a  priority  3 
project  even  when  associated  with  a 
priority  1  or  2  problem,  prior  to 
completing  all  known  priority  1  and  2 
projects. 

Part  873    Future  Reclamation  Set-Aside 
Program 

In  1987  CoDgress  amended  section 

402(g)(3)  of  SMCRA  authorizing  States 
to  deposit  up  to  ten  percent  of  their 
annual  State-share  grant  funds  into 
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special  trust  accounts.  Such  funds 
deposited,  together  with  any  interest 
earned,  could  then  be  utilized  by  a  State 
after  August  3. 1992.  to  carry  out  the 
purposes  of  Title  IV.  The  purpose  behind 
the  1987  provision  was  to  ensure  that  a 
State  would  have  AML  funds  available 
after  the  expiration  of  the  AML  fee 
provisions  to  handle  future  reclamation 
problems  in  the  State. 

The  new  statutory  amendments  in 
Public  Law  101-508  also  include  a  future 
reclamation  set-aside  program  with  five 
specific  differences.  First,  this  new  set- 
aside  program  does  not  supersede  or 
transfer  State  funds  deposited  under  the 
original  set-aside  program  established  in 
1987.  Funds  deposited  under  that 
program  can  still  be  utilized  by  a  State 
at  its  discretion  after  August  3, 1992  to 
carry  out  the  purposes  of  title  IV. 
Second,  the  new  trust  fund  accounts 
have  a  new  time-frame.  Funds  deposited 
pursuant  to  the  amendments  of  1990 
may  only  be  utilized  after  September  30, 
1995.  Third,  the  new  trust  accounts 
would  only  be  utilized  to  reclaim  eligible 
coal  problems.  The  original  State  set- 
aside  accounts  could  be  used  for  any 
purpose  in  Title  IV;  thus  both  coal  and 
noncoal  problems  could  be  addressed. 
Fourth,  rather  than  being  limited  to  up  to 
ten  percent  of  the  State-share  funds 
granted  annually,  the  States  can  now 
deposit  up  to  ten  percent  of  the  total 
State-share  and  historic  coal  production 
(Federal  share)  funds  granted  annually. 
Fifth,  the  State  now  has  an  option  on 
whether  to  utilize  funds  for  the  future 
reclamation  set-aside  program  or  to 
deposit  the  monies  in  a  special  trust 
account  for  use  in  a  State  acid  mine 
drainage  program.  The  statute  and 
regulations  allow  States  to  utilize 
available  funds  for  either  the  acid  mine 

drainage  program  or  the  futiu^ i- 

reclamation  set-aside  program. 
However,  a  ten  percent  cap  is  placed  on 
the  total  funds  available  annually. 

Section  873.1  (Scope).  This  section 
would  provide  that  provisions  of  this 
Part  would  apply  only  to  the  granting  of 
funds  and  their  use  by  the  States  for 
coal  reclamation  purposes  after 
September  30. 1995. 

Section  873.12  (Future  reclamation  set- 
aside  program  fund  criteria).  This 
section  tracks  the  legislative  language  of 
Congress  and  would  limit  the  use  of  the 
monies  to  eligible  coal  reclamation 
purposes  after  September  30. 1995.  To  be 
eligible  to  receive  a  grant  for  such 
purposes,  a  State  would  have  to  first 
establish  a  special  trust  fund  account 
which  would  limit  the  use  and 
withdrawal  of  the  funds  as  specified 
earlier. 

If  the  conditions  arc  met  and  monies 
are  properly  deposited,  S  873.12(c) 


would  specify  that  the  monies  so 
deposited,  together  with  interest  earned, 
would  be  considered  State  monies.  The 
1987  amendment  originally  establishing 
the  special  State  set-aside  specified  that 
monies  deposited  in  the  special  State 
trust  accounts,  as  well  as  interest 
earned,  would  be  considered  State 
monies.  Although  the  1990  amendments 
do  not  contain  equivalent  language, 
OSM  intends  to  provide  the  same 
treatment  under  these  proposed  rules 
because  the  legislative  history  to  the 
1990  Act  does  not  evidence 
Congressional  intent  to  change  this 
feature  of  the  set-aside. 

Comments  Received  During  Outreach — 
Part  873 

Comment-  New  9  874.12(e)  would 
provide  that  States  may  set  aside  up  to 
10%  of  the  total  amounts  of  grants  in  any 
year  under  §  872.11(b)(2)  and 
872.11(b)(5)  into  a  fund  for  use  after  the 
expiration  of  the  fee  collection 
provisions  of  the  Act  (September  30, 
1995).  This  10%  mast  be  reduced  by  any 
amount  set  aside  under  new  part  876  of 
these  regulations.  Beginning  on  October 
1, 1991,  the  set  aside  amount  can  be 
used  only  for  coal  reclamation.  It  would 
be  necessary  for  States  to  account 
separately  to  insure  funds  are  spent  in 
accordance  with  the  applicable 
provisions.  States  may  draw  interest  on 
this  set-aside  fund.  Because  of  the 
modifications  section  411  makes  to 
section  403(a),  States  that  have  certified 
completion  of  coal  problems  shoufd  be 
able  to  use  the  set-aside  funds  under 
402(g)(6]  for  either  coal  or  noncoal 
problems  after  September  30, 1995.  This 
section  should  also  clarify  that  the  10% 
reference  is  to  10%  of  all  monies  granted 
to  a  State. 

Response:  The  proposed  regulations 
and  the  preceding  preamble  discussion 
clarify  the  issues  surrounding  the  future 
reclamation  set-aside  program. 
Specifically,  the  original  set-aside 
program,  as  established  by  Public  Law 
100-34  (1987),  amending  section  402(g)(3) 
of  SMCRA,  specifies  that  monies 
deposited  in  a  special  reclamation  trust 
fund  may  be  used  by  the  State  to  carry 
out  the  purposes  of  title  IV  (this  would 
include  both  coal  and  noncoal)  after 
August  3, 1992.  A  State  may  establish  a 
trust  fund  and  allocate  monies  for  these 
purposes  until  October  1. 1991.  This  is 
the  effective  date  of  the  new  amendment 
which  establishes  a  totally  different 
trust  fund.  Thus,  after  October  1, 1991, 
there  would  no  longer  be  authority  to 
place  additional  monies  in  the  original 
trust  fund.  The  original  trust  fund 
requirements  would  still  exist,  however, 
independent  of  any  title  IV  provisions 
and  would  control  how  such  monies 


could  be  used.  According  to  these 
requirements,  monies  would  only  be 
available  after  August  3. 1992.        i 
As  mentioned  above,  the  new     | 
amendments  establish  a  new  future  set- 
aside  trust  fund.  This  trust  fund  would 
be  utilized  only  for  coal  purposes  (see 
section  402(g)(6))(i.e.  amounts  are  to  be 
expended  by  a  State  solely  to  achieve 
the  priorities  in  section  403(a)).  and 
funds  would  be  available  only  after 
September  30, 1995.  Some  commenters 
have  urged  OSM  to  propose  that  these 
monies  should  be  available  for  both  coal 
and  noncoal  activities.  OSM's  proposal 
would  be  limited  solely  to  coal, 
however.  This  limitation,  OSM  believes, 
would  be  consistent  with  the  intent  of 
Congress.  As  stated  in  H.R.  Report  294: 

Provision  is  made  for  a  State  to  deposit  up 
to  10%  of  its  annual  state  share  allocations, 
including  amounts  available  to  the  State  from 
Secretarial  share  supplemental  grants,  into  a 
special  interest-bearing  trust  fund  established 
by  the  State  for  the  purpose  of  undertaking 
abandoned  coal  mine  reclamation  projects 
.  .  .  (emphasis  added). 

H.R.  Report  294, 101st  Congress,  Ist 
Session  28  (1989).  The  modifications 
made  to  Section  403(a)  do  not  expand 
this  authority.  These  modifications 
merely  cross-reference  another  set  of 
priorities  which  would  be  applicable  to 
a  State's  noncoal  program. 

Commenters  have  also  requested  that 
the  regulations  clearly  specify  that  the 
10%  reference  is  to  10%  of  all  monies 
granted  to  the  State.  OSM's  proposed 
regulations  include  this  clarification  by 
providing  that  a  State  may  utilize  up  to 
10%  of  the  funds  annually  granted  to  a 
State  from  its  State-share  and  the 
supplemental  historic  coal  production 
funds. 

Part  874    General  Reclamation 
Requirements 

Part  874  sets  forth  requirements 
relating  to  eligibility  and  selection  of 
reclamation  projects  that  are  equally 
applicable  to  those  reclamation 
activities  to  be  carried  out  by  OSM  and 
to  the  Rural  Abandoned  Mine  Program 
administrated  by  the  Secretary  of 
Agriculture  under  title  IV. 

SMCRA,  as  enacted  in  1977,  specified 
that  lands  and  water  eligible  for 
reclamation  funding  are  those  which 
were  mined  for  coal  or  which  were 
affected  by  such  mining,  wastebanks, 
coal  processing,  or  other  coal  mining 
processes,  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
the  date  of  enactment  (August  3. 1977) 
and  for  which  there  is  no  continuing 
reclamation  responsibility  under  State 
or  other  Federal  law. 
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The  new  amendments  to  title  IV 
significantly  enlarge  this  original 
eligibility  criteria.  Most  notably. 
Congress  has  extended  in  two  instances 
the  eligibility  criteria  for  reclamation 
funding  to  priority  1  or  2  problems  on 
lands  which  have  been  mined  and 
abandoned  after  August  3, 1977.  The 
first  time  interval  involves  land  mined 
and  abandoned  between  August  4, 1977 
and  the  date  on  which  the  Secretary 
approved  a  State  program  under  section 
503  of  SMCRA  and  specifies  that  any 
funds  for  reclamation  or  abatement 
which  are  available  pursuant  to  a  bond 
or  other  form  of  financial  guarantee  or 
from  any  other  source  must  not  be 
sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site. 
The  second  time  interval  would  extend 
eligibility  to  lands  mined  and 
abandoned  between  August  3, 1977  and 
November  5, 1990,  where  the  surety  of 
the  mining  operator  became  insolvent 
and  funds  immediately  available  from 
other  proceedings  or  sources  are  not 
sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site. 
Both  types  of  sites  are  eligible  for 
funding  under  section  410  of  the  Act. 

To  be  eligible  for  funding,  lands 
adversely  affected  during  either  time 
interval  as  specified  in  subsection  (d) 
must  be  both  abandoned  and  qualify  as 
a  priority  1  or  2  problem  pursuant  to 
section  403(a)  of  SMCRA. 

Subsection  (e)  would  establish  the 
eligibility  criteria  for  States  to  reclaim 
lands  adversely  affected  after  August  3, 
1977.  It  is  similar  to  subsection  (d),  and 
includes  the  same  criteria  with  one 
additional  requirement  In  addition  to 
making  the  findings  required  for 
subsection  (d).  a  State  would  also  have 
to  find  in  writing  that  the  reclamation 
priority  of  the  site  is  the  same  or  more 
urgent  than  the  reclamation  priority  for 
the  lands  and  water  adversely  affected 
prior  to  August  3, 1977  and  that  the  site 
qualifies  as  a  priority  1  or  2  site. 

In  extending  eligibility  to  high  priority 
sites  left  abandoned  after  August  3, 
1977,  Congress  noted  that  tens  of 
thousands  of  acres  of  land  mined  since 
August  3. 1977  remain  unreclaimed  due 
to  the  less  stringent  standards 
applicable  during  the  "interim  program" 
period  and  the  bankruptcies  of  the 
mining  companies  and  their  insurers. 
The  damage  to  these  lands  has  created  a 
new  generation  of  abandoned  mine 
problems  unforeseen  by  the  original  law. 
Indeed.  Congress  notes  in  its  report  on 
H.R.  2095  that  the  public  health  and 
safety  threat  posed  by  these  acres  may 
exceed  those  of  eligible  but  lower 
priority  pre-August  3, 1977,  sites.  H.R. 


Report  No.  294.  IQlst  Congress.  1st 
Session  24  (1977). 

Although  not  part  of  the  new 
amendments  passed  by  Congress  in 
1990,  the  Secretary  is  utilizing  his 
rulemaking  authority  granted  under 
section  412(a)  of  SMCRA  in  proposing 
two  additional  subsections  to  S  674.12. 
Subsection  (f)  would  provide  that  any 
monies  recovered  or  available  from 
other  sources  to  reclaim  sites 
abandoned  after  August  3. 1977.  should 
be  utilized  either  to  offset  the  cost  of  the 
reclamation  or  transferred  to  the  AML 
Fund.  This  would  ensure  that  monies 
available  for  reclamation  purposes  are 
ultimately  used  for  such  purposes  and 
not  lost  due  to  the  intervention  of  Title 
IV  activities.  The  operative  language  in 
the  new  amendments  states  that 
"available  funds  are  insufficient  to 
reclaim"  the  lands.  This  language 
addresses  only  availability  and  does  not 
specifically  state  that  the  monies  must 
be  utilized.  Subsection  (e)  would  resolve 
this  ambiguity  by  requiring  that  the 
monies  either  be  used  to  reclaim  the 
land  or  transferred  to  the  AML  Fund. 

Subsection  (g)  is  similar  to  the  intent 
and  purpose  of  Subsection  (e)  in  that  it 
would  try  to  prevent  unfust  enrichment. 
This  Subsection  specifies  that  a  person 
liable  for  reclamation  expenses  under  a 
provision  in  Title  V  of  SMCRA  would 
not  be  relieved  of  his  reclamation 
responsibilities  if  the  lands  were 
reclaimed  under  the  title  IV  program. 
This  would  ensure  that  a  party  liable  for 
the  reclamation  damages  woudd  not 
evade  his  legal  and  fmancial 
responsibilities  to  reclaim  the  land. 
Further,  this  subsection  specifies  that 
neither  the  Secretary  nor  a  State 
performing  reclamation  on  these  sites 
would  be  held  liable  for  any  title  V 
violations,  whether  they  occur  before, 
during  or  after  the  reclamation  and  that 
the  reclamation  activities  need  only 
comply  with  the  AML  Final  Guidelines 
for  Reclamation  Programs  and  Projects 
(45  FR  14810-14819.  March  6, 1980). 
These  requirements  should  protect  the 
public  health  and  safety,  a  State  project, 
or  the  Secretary  from  potential  liability 
and  provide  the  State  flexibility  to 
utilize  its  scarce  revenues  in  the  most 
evident  maimer. 

Section  874.13  (Reclamation 
objectives  and  priorities).  This  section 
sets  forth  the  reclamation  priorities 
listed  in  section  403(a)  of  the  Act.  The 
provisions  in  this  regulation  would  be 
expanded  and  clarified.  Subsection  (a), 
like  the  original  |  874.13.  would  specify 
that  reclamation  projects,  as  applicable, 
should  be  accomplished  in  accordance 
with  OSM's  "Final  Guidelines  for 
Reclamation  Program  and  Projects"  (45 


FR  14810-14819.  March  6, 1980). 
Subsection  (b)  would  specify  that  the 
priority  in  section  403(a)  of  the  Act  be 
followed.  Subsection  (b)  would  also 
include  one  additional  requirement  not 
found  in  the  original  regulations.  This 
requirement  would  ensure  that  AML 
Fund  monies  would  be  utilized  to 
address  the  hi^est  priority  problems 
before  lower  priority  problems  are 
approached.  As  Congress  noted  in  H.R. 
Report  No.  294.  accompanying  H.R.  2095. 

The  primary  reason  for  H.R  2095.  as 
amended,  is  to  continue  reclamation  fee 
collectioni  for  a  period  beyond  1992  in  order 
to  provide  the  resources  necessary  for  the 
reclanuition  of  abandoned  coed  mine  land^ 
While  the  bill  maintains  much  of  the  current 
law's  basic  structure,  such  as  the  Act's 
commitment  to  State  primacy  in  dealing  with 
abandoned  mine  problems,  it  would  make  a 
number  of  improvements  to  the  existing 
program.  Perhaps  the  most  noteworthy  is  the 
legislation's  focusing  of  the  Fund's  resources 
to  combating  the  most  high  priority  problem 
areas. 

H.R.  Report  No.  294. 101st  Congress.  1st 
Session  23  (1977). 

To  implement  the  directive  that  scarce 
AML  resources  be  directed  to  the 
highest  priority  problems,  OSM  is 
proposing  a  new  requirement  in 
subsection  874.13(b)  specifying  that 
lower  priority  projects  (priority  3  or 
below)  may  only  be  undertaken  if  (1)  all 
higher  priority  projects  contained  in  the 
AML  inventory  have  been  addressed  or 
are  in  the  process  of  being  reclaimed 
(i.e.  included  in  a  current  grant  request) 
or  (2)  where  such  lower  priority  projects 
are  undertaken  in  conjunction  with  a 
priority  1  or  2  site. 

If  a  lower  priority  project  is  included 
as  pari  of  a  higher  priority  project,  a 
State  would  have  to  specifically  address 
in  its  grant  apphcation  its  rational  for 
the  combination  and  analyze  the 
relative  costs  involved  in  addressing  the 
problems  separately  or  jointly.  The 
Secretary  would  scrutinize  such 
discussions  closely  to  insure  that  the 
major  purpose  behind-the  total  project  is 
the  elimination  of  a  high  priority  project 
and  that  the  inclusion  of  a  lower  priority 
project  is  necessary  due  to  cost  savings 
(i.e.  equipment  already  on  site),  there  is 
a  present  need  to  address  the  problem  to 
avoid  greater  and  more  costly  problems 
in  the  future,  or  unique  local  or  regional 
environmental  conditions  require  the 
reclamation  of  the  lower  prionty  site 
(i.e.  during  rainy  season  a  State  may  be 
unable  to  utilixe  heavy  equipment 
needed  to  address  hi^er  priority 
projects).  Additior.sl  guidance 
concerning  the  reclamation  of  lower 
priority  projects  in  conjunction  with  the 
reclamation  of  higher  priority  p-rjects  is 
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found  in  OSM's  "Final  Guidelines  for 
Reclamation  Programs  and  Projects"  (45 
FR  14810-14819.  March  6, 1980). 

Section  874.14  (Utilities  and  other 
facilities).  This  section  sets  forth  the 
requirements  for  funding  water  projects, 
including  the  protection,  repair, 
replacement,  construction,  or 
enhancement  of  facilities  relating  to 
water  treatment,  supply  or  distribution. 
In  the  1990  amendment  to  SMCRA. 
Congress  specifically  recognized  the 
severe  public  health  hazards  that  are 
associated  with  water  supplies 
contaminated  by  abandoned  coal  mine 
workings.  As  pointed  out  in  the 
Committee  report  accompanying  H.R. 
2085: 

For  many  areas  of  the  Appalachian  Region 
groundwater  resources  used  for  household 
water  supply  have  been  contaminated  as  a 
result  of  drainage  from  abandoned 
underground  and  surface  mines.  The 
Committee  strongly  believes  that  when 
abandoned  mines  have  degraded 
groundwater  quality  or  depleted  groundwater 
quantity  to  such  an  extent  that  citizens  no 
longer  have  an  acceptable  supply,  an  adverse 
impact  on  health,  safety  and  the  general 
welfare  is  self  evident. 

H.R.  Report  No.  294. 101st  Congress.  1st 
Session  24  (1989). 

To  ensure  that  a  proper  emphasis  is 
given  to  water  projects  which  protect 
the  public  health  and  safety  from  the 
adverse  effects  of  past  mining.  Congress 
enacted  legislation,  as  part  of  Public 
Law  101-506,  which  would  authorize 
States  with  eligible  coal  problems  to 
expend  up  to  30  percent  of  the  funds 
granted  annually  to  the  State  or  Tribe 
for  the  purpose  of  protecting,  repairing, 
replacing,  constructing,  or  enhancing 
facilities  relating  to  water  supply, 
including  water  distribution  facilities 
and  treatment  plants,  to  replace  water 
supplies  adversely  affected  by  past  coal 
mining  practices.  Moreover,  to  ensure 
that  such  water  projects  are  not  unduly 
denied  because  of  the  existence  of  other 
water  contaminants  from  non-AML 
sources  or  from  post-August  3, 1977 
mining.  Congress  directed  that  such 
projects  would  remain  eligible  for 
funding  despite  these  other  pollution 
sources  if  the  States  or  Tribes  find  that 
the  adverse  effects  to  the  water  supply 
are  due  predominantly  to  effects  of 
mining  practices  undertaken  and 
abandoned  prior  to  August  3. 1977. 

Section  403(a)  establishes  the 
objectives  of  the  AML  Program 
including  the  prioritization  of  problems 
to  be  considered  for  reclamation.  These 
priorities  have  not  been  significantly 
affected  by  the  1990  amendments.  The 
first  two  priorities  involve  the  protection 
of  the  public  health,  safety,  and  general 
welfare  from  the  adverse  effects  of  past 


coal  mining.  The  third  priority  focuses 
upon  the  restoration  of  land,  water 
resources,  and  the  environment,  and  the 
fourth  priority  upon  AML  reclamation 
research.  The  fifth  priority  specifically 
addresses  public  facilities.  While  water 
supply  systems  normally  would  be 
considered  a  sub-category  under  public 
utilities,  actions  to  repair,  replace,  or 
construct  a  water  supply  may  qualify  as 
a  priority  1. 2,  3.  or  5  problem. 

AML  projects  which  protect,  repair, 
replace,  construct  or  enhance  public 
facilities,  including  water  supply 
systems  adversely  affected  by  mining 
practices  generally  would  be  considered 
a  priority  5  project.  The  1990 
amendments  did  not  alter  the  original 
priority  listings.  To  qualify  as  a  higher 
priority  project,  however,  a  State  would 
have  to  demonstrate  that  a  water  supply 
system  has  been  significantly  affected  or 
damaged  by  impacts  associated  with 
abandoned  mine  lands  and  that  such 
predominate  AML  impacts  generate 
health  and  safety  problems  to  the  users 
of  the  water  supply  system. 

OSM  will  continue  to  scrutinize  the 
scope  of  proposed  water  supply  projects 
to  ensure  compliance  with  the  Act.  If  it 
is  not  necessary  to  protect  the  public 
health  and  safety,  the  water  supply 
project  would  still  be  considered  a 
priority  5  project.  To  make  a  priority 
determination.  OSM  would  look  at  such 
factors  as: 

(1)  The  extent  to  which  the  problems 
associated  with  the  water  supply  system 
resulted  from  deterioration  through 
aging  of  facilities  due  to  lack  of  normal 
or  routine  maintenance  or  replacement 
(e.g.  sewer  lines,  dam  sedimentation, 
pumping  facilities.) 

(2)  The  degree  to  which  the  AML 
problems  affected  the  water  supply 
system.  A  direct  causal  cormection 
between  mining  practices  and  damage 
done  to  a  water  supply  system  is  not 
always  clear.  Such  other  factors  as 
public  use,  weather,  materials  used, 
method  of  construction,  or  other 
pollution  uses  may  also  have 
contributed  to  the  degree  of  damage  (e.g. 
a  water  supply  system  may  be  affected 
by  industrial,  agricultural  or  public 
waste,  agricultural  sedimentation,  or 
active  mining). 

(3)  The  extent  to  which  the  AML 
project  is  limited  to  the  restoration  of 
water  service  to  the  same  number  of 
persons  originally  served  or  adversely 
affected.  An  enhanced  water  supply 
project  for  a  new  population  or  service 
district  not  adversely  affected  by  past 
coal  mining  problems  would  not  qualify 
for  funding.  Costs  associated  for 
extending  water  services  to 
communities  not  affected  by  AML 


problems  would  have  to  be  paid  for  from 
non-AML  sources. 

(4)  Where  repair  or  replacement  of  a 
water  supply  system  is  incidental  to 
abatement  or  reclamation  of  an  AML 
problem,  the  project  might  qualify  as  a 
priority  5  project  if  the  corrective  work 
is  necessary  and  it  is  the  most  cost- 
effective  way  of  solving  the  AML 
problems. 

As  general  guidance,  construction  or 
repair  of  a  water  system  may  be 
classified  as  either  a  priority  1  or  2 
project  if: 

•  The  quality  of  the  water  supply  is  a 
public  health  hazard; 

•  The  problems  with  the  water  supply 
source  are  predominately  the  result  of 
eligible  AML  problems; 

•  Reclamation  or  abatement  of  the 
AML  problems  compared  to 
construction  of  a  water  supply  system  is 
not  cost  effective  or  will  not  solve  the 
problem:  and 

•  The  construction  of  the  water 
supply  system  will  eliminate  or  greatly 
minimize  the  existing  danger  to  the 
public. 

For  those  instances  where  the  AML 
problem  is  not  the  predominate  cause  of 
the  degraded  water  supply.  AML 
funding  for  the  project  would  be  reduced 
to  reflect  that  percentage  of  the  project 
which  represents  the  percentage  damage 
caused  by  the  AML  problems. 

To  reflect  the  new  provisions 
regarding  the  funding  of  water  projects. 
OSM  is  proposing  to  promulgate  a  new 
S  874.14.  Subsection  (a)  would  provide 
that  a  State  not  certified  under  section 
411(a)  of  the  Act  may  expend  up  to  30 
percent  of  the  funds  granted  annually  to 
such  State  or  Indian  tribe  for  the 
purpose  of  protecting,  repairing, 
replacing,  constructing,  or  enhancing 
facilities  relating  to  water  supply, 
including  water  distribution  facilities 
and  treatment  plants,  to  replace  water 
supplies  adversely  affected  by  past  coal 
mining  practices. 

Subsection  (b)  would  modify  the 
eligibility  standards  in  section  404(a)  of 
the  Act  and  30  CFR  874.12(b)  of  the 
implementing  regulations  by  stating  that 
the  water  supply  projects  would  remain 
eligible  if  the  State  or  Indian  tribe  found 
in  writing  that  the  adverse  effects  to  the 
water  system  processes  are  due 
predominately  to  effects  of  mining 
processes  undertaken  and  abandoned 
prior  to  August  3. 1977. 

Subsection  (c)  would  set  forth  OSM's 
criteria  for  providing  funds  not  only  to 
repair  or  replace  existing  facilities  but 
also  to  enhance  them.  These  criteria  are 
proposed  under  the  Secretary's  broad 
grant  of  authority  in  Section  412(a)  of 
SMCRA  and  from  his  trust 
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responsibilities  regarding  the  AML  fund 
to  ensure  that  its  funds  are  used  to 
reclaim  eligible  lands  and  water. 

In  order  to  receive  monies  to  enhance 
public  facilities.  States  would  have  to 
demonstrate  and  the  Director  concur  in 
the  finding  that:  (1)  Monies  from  other 
sources  are  either  not  available  or  such 
other  sources  are  contributing  their  fair 
share  of  construction  funds,  (2)  there  is 
an  urgent  need  to  undertake  the  project 
which  gives  it  the  same  or  higher 
priority  than  projects  remaining,  and  (3) 
the  enhancement  of  the  facility  is 
necessary  to  achieve  the  objectives  set 
forth  in  Title  IV  of  SMCRA. 

Finally,  a  new  subsection  (d)  would 
be  added  stating  specifically  that  an 
enhancement  of  a  facility  or  utility 
would  include  upgrades  necessary  to 
meet  local.  State,  or  Federal  health, 
safety  or  other  applicable  code 
requirements.  For  example,  access 
ramps  for  handicapped  individuals 
would  be  eligible  improvements. 
Enhancement  would  not  include, 
however,  any  areal  expansion  of  the 
utility  or  facility  which  is  not  necessary 
to  address  a  specific  AML  problem.  For 
example,  if  a  water  system  is  damaged 
by  subsidence,  a  State  could  possibly 
increase  the  size  of  the  replacement 
pipes  for  the  water  system  and  thereby 
increase  the  carrying  capacity.  The 
State,  however,  would  not  be  allowed  to 
extend  the  water  system  to  an  area  or 
town  not  adversely  affected  by  the  AML 
problem.  OSM  is  very  concerned  about 
the  issue  of  "enhancement"  and 
specifically  requests  comments 
regarding  the  scope  of  this  term. 

A  new  S  874.15  (Limited  liability), 
reiterates  the  language  of  section  405(1) 
of  SMCRA  which  mandates  that  no 
State  or  Indian  tribe  shall  be  liable 
under  Federal  law  for  any  costs  or 
damages  as  a  result  of  any  action  or 
omitted  action  while  carrying  out  an 
approved  abandoned  mine  reclamation 
plan.  This  section,  however,  does  not 
preclude  liability  for  gross  negligence  or 
intentional  misconduct  by  a  State  or 
Indian  tribe.  OSM  intends  to  conduct 
discussions  with  the  Environmental 
Protection  Agency  (EPA  regarding  the 
funding  of  projects  which  may  be 
eligible  under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980  (CERCLA).  At 
a  minimum.  OSM  would  not  approve 
funding  for  any  project  which  might 
affect  EPA's  responsibilities  until  EPA 
had  been  consulted. 

Comments  Received  During  Outreach — 
Part  874 

Comment:  "New  S  874.12(d)(2)  would 
establish  eligibility  for  reclamation  sites 
disturbed  and  abandoned  after  August 


3, 1977  consistent  with  section 
402(g)(4)(B)  of  SMCRA.  Only  priority  1 
and  2  sites  would  be  eligible.  This 
section  could  address  whether  or  not 
outstanding  title  V  violations  would 
have  to  be  abated."  States'  concerns 
with  this  section  are  primarily  with 
having  these  new  sites  eligible  for 
reclamation  under  title  IV  being  held  to 
title  V  standards.  Requiring  reclamation 
to  title  V  standards  could  raise  costs 
beyond  AML  programs'  resources.  Civil 
penalty  sites  and  bond  forfeiture  sites 
reclaimed  through  AML  programs 
currently  use  title  IV  guidelines  from 
1989  and  1980  respectively.  Requiring 
abatement  of  title  V  violations  could  be 
inconsistent  with  the  priority  1  and  2 
restriction  if  the  violations  do  not  fit 
those  priorities.  It  is  appropriate  to 
vacate  any  remaining  title  V  violations 
80  questions  about  remaining  title  IV 
responsibility  do  not  remain.  The 
regulations  should  be  very  specific  that 
AML  programs  will  not  be  held  liable  for 
pre-existing  title  V  violations. 
Additionally,  although  a  tracking  system 
may  be  appropriate,  the  system  should 
be  outside  of  the  National  Abandoned 
Lands  Inventory  because  sites  are  not 
pre-1977. 

Comment  The  sentence  of  this 
paragraph  which  addresses  title  V 
should  be  deleted.  Title  V  liabilities 
should  continue  to  be  assumed  by  the 
title  V  program  and  should  not  be 
assumed  by  the  title  IV  program. 

Response:  Several  commenters  have 
raised  concerns  regarding  the 
reclamation  standards  that  would  be 
applied  to  sites  adversely  affected  after 
August  3. 1977.  Since  these  sites 
represent  violations  of  SMCRA 
standards,  there  was  a  concern  that  any 
reclamation  efforts  would  have  to 
comply  with  all  performance 
requirements  and  reclamation  standards 
specified  in  title  V  and  that  any  failure 
to  meet  such  standards  would  subject  a 
State  to  potential  liability. 

The  proposed  regulation  would  clarify 
that  the  operator,  not  the  AML  authority, 
would  be  responsible  and  would  remain 
responsible  for  the  degraded  site. 
Although  the  AML  program  may  attempt 
to  lessen  the  danger  to  the  public,  its 
activities  would  be  governed  only  by  the 
AML  program's  reclamation  guidelines 
and  not  by  any  external  title  V 
standards.  To  mandate  more  would  be 
to  unduly  hamper  the  effectiveness  of 
the  AML  program  and  its  ability  to 
utilize  its  limited  resources  to  their 
fullest  benefit.  In  some  cases  this  may 
mean  that  certain  sites  are  not  fully 
reclaimed;  in  other  instances,  only  .the 
danger  to  the  public  health  and  safety 
may  be  abated.  Decisions  regarding  the 
scope  of  reclamation  would  be  the 


responsibility  of  the  reclamation 
authority  based  on  public  comments  and 
discussions  with  the  affected  parties. 

Although  more  restrictive  regulations 
could  have  been  proposed,  such  options 
might  deter  States  from  reclaiming  title 
V  sites  due  to  the  costs  and 
responsibilities  involved.  Accordingly  a 
less  restrictive,  more  flexible  option  was 
proposed. 

Commenters  also  have  suggested  that 
the  proposed  regulation  should  specify 
that  sites  adversely  affected  after 
August  3, 1977  not  be  made  a  part  of  the 
AML  National  Inventory.  OSM  does  not 
contemplate  that  any  post  August  3. 
1977  sites  would  be  made  part  of  the 
National  Inventory.  Since  the  selection 
of  these  sites  is  a  discretionary  matter 
with  the  State,  OSM  would  track  and 
account  for  these  projects  separately 
from  the  AML  National  Inventory. 

Comment-  Our  position  is  that  each    . 
State  would  determine  "interim 
program"  and  "insolvent  surety" 
reclamation  standards.  This.  then, 
would  allow  each  State  the  flexibility 
that  is  so  necessary  in  given  political 
and  economic  environments. 

Response:  Section  405(c)  of  SMCRA 
specifically  provides  States  the 
exclusive  responsibility  to  implement 
the  provisions  of  its  approved  program. 
Under  the  proposed  regulation  States 
would  retain  the  flexibility  in  such 
matters  as  the  "insolvency  of  sureties" 
and  the  selection  of  eligible  post- 
SMCRA  sites. 

Comment  The  regulation  language 
should  state  that  interim  program  sites 
are  those  that  mining  occurred  between 
August  4. 1977  and  the  date  of  State 
primacy.  The  congressional  language 
(Section  402(g)(4)B(i))  does  not  state  that 
the  mining  had  to  end  on  or  before  State 
primacy  date. 

Response:  The  proposed  regulations 
and  preamble  discussion  clearly  provide 
that  in  order  for  interim  program  sites  to 
be  eligible  all  mining  must  have  ceased 
and  the  lands  left  in  an  inadequate 
reclamation  status  between  August  4, 
1977  and  the  date  of  State  primacy. 

Comment  New  {  874.12(f)  would 
permit  up  to  30  percent  of  the  funds 
granted  under  {  872.11(b)(2)  and 
872.11(b)(5]  to  be  used  to  protect,  repair, 
replace,  construct,  or  enhance  facilities 
relating  to  water  supplies,  including 
water  distribution  facilities  and 
treatment  plants.  This  subsection  would 
apply  to  sites  with  adverse  effects  that 
occurred  both  before  and  after  the  Act 
was  passed  so  long  as  the  predominate, 
effect  occurred  prior  to  the  Act.  The 
section  would  also  address  the  meaning 
of  "enhancement".  The  amount  of  funds 
available  should  reflect  funds 
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"allocated"  rather  than  "granted"  in 
order  to  be  consistent  with  the  title  IV 
amendments. 

Response:  The  proposed  regulations 
specify  that  a  State  may  utilize  up  to  30 
percent  of  the  funds  granted  annually 
under  section  402(g)(l]  and  (5)  of 
SMCRA  to  protect,  repair,  or  replace 
facilities  relating  to  water  supply.  OSM 
has  not  adopted  the  proposal  that  the  30 
percent  Hgure  be  determined  from 
monies  "allocated"  annually.  Allocated 
in  this  sense  would  represent  both 
appropriated  and  unappropriated 
monies.  The  language  in  section  403(b) 
of  SMCRA.  however,  provides  only  that 
the  figure  should  be  up  to  30  percent  of 
the  funds  "allocated  through  the  grants". 
That  is,  up  to  30  percent  of  the 
"appropriated  grant"  funds. 

Ajiollier  commenter  has  requested 
that  OSM  include  language  in  its 
proposed  regulations  that  would  define 
"enhancement"  of  a  water  system  to 
entail  at  least  minimal  upgrading  to 
meet  current  and  local  codes.  This 
language  has  been  specifically  set  forth 
in  the  regulation.  OSM  believes  that 
such  minimum  upgrading  obviously  falls 
under  the  scope  of  section  403(b). 
Neither  OSM  nor  the  States  would  be 
allowed  to  construct  or  protect  facilities 
through  designs  which  did  not  meet 
apphcable  local  and  State  building  or 
water  codes.  To  do  less  *yould  be  to 
violate  State  law. 

Comment  "Section  874.13  would  be 
revised  to  provide  that  problems  lower 
than  priority  1  or  2  would  not  be 
undertaken  unless  they  are  done  in 
conjunction  with  a  priority  1  or  2  site, 
and  they  cannot  otherwise  be  done  until 
all  problems  on  the  inventory  are 
completed."  This  issue  raises  two 
questions  affecting  States'  ability  to 
undertake  associated  priority  3  work:  (a) 
Could  States  be  forced  to  leave  priority 
1  and  2  sites  on  their  inventory  and  (b) 
Could  States  delete  or  lower  the  ranJcing 
of  priority  1  and  2  sites  nvithout  OSM 
approval? 

Comment  We  agree  that  this 
proposed  language  is  necessary.  The 
regulations  should  require  that  all  health 
and  safety  problems  be  taken  care  of 
before  any  other  problems  are 
addressed  in  a  State.  This  intent  is 
obvious  through  the  legislation  and 
spedfically  stated  in  section  402(g)(4) 
and  402(g)(5). 

Response:  OSM's  proposed  regulation 
would  specify  that  a  State  could  only 
undertake  low  priority  projects  if  it  had 
completed  all  priority  1  and  2  work  or 
the  lower  priority  project  was  done  in 
conjunction  with  a  higher  priority 
project.  If  the  regulation  is  promulgated, 
as  written.  OSM  co-ild  refuse  to  grant 
monies  for  a  project  unless  the  above 


requirements  were  met.  This 
requirement,  OSM  beheves,  would  be 
consistent  with  Congress'  directive 
toward  focusing  AML  resources  to 
combating  the  most  high  priority 
problem  areas.  H.R.  Report  No.  294, 
101st  Congress,  1st  Session  23  (1960). 

In  the  past,  several  States  have 
elected  to  skip  over  certain  priority  1  or 
2  projects  in  order  to  address  a  lower 
priority  problem.  This  practice  would  no 
longer  be  allowed.  If  a  State  has  a 
priority  1  or  2  project,  all  available 
monies  would  have  to  be  utilized  to 
address  them.  This  would  mean  that  a 
State  would  not  be  permitted  to  leave  a 
priority  1  or  2  site  on  the  inventory  in 
order  to  perpetually  qualify  for 
additional  monies  under  section  402(g) 
(5)  or  (8). 

One  commenter  questioned  whether  a 
State  could  delete  or  lower  the  ranking 
of  a  project  without  OSM  approval.  The 
AML  National  Inventory  is  maintained 
by  OSM  and  therefore  any  updates  or 
deletions  must  be  done  by  and  with  the 
agency's  approval. 

Finally,  a  commenter  has  suggested 
that  the  proposed  regulation  should  refer 
to  the  March  1980  AML  reclamation 
guidelines.  See  45  FR  14810-14819, 
March  6, 1980.  Reclamation  projects 
would  continue  to  be  accomplished  in 
accordance  with  the  AML  reclamation 
guidelines.  These  guidelines,  however, 
would  not  overrule  this  regulatory 
provision  requiring  the  selection  of 
priority  1  or  2  projects. 

Part  875    Noncoal  Reclamation 

Part  875  sets  forth  the  requirements 
for  reclamation  of  noncoal  mined  lands 
and  water  conducted  under  title  IV  of 
SMCRA  by  State  and  Indian 
Reclamation  Programs.  As  enacted  in 
1977,  OSM  is  proposing  to  alter  the 
contents  of  several  provisions  and  to 
add  additional  subsections  to  reflect 
Congress's  new  directive  regarding  the 
funding  of  noncoal  projects.  Sections 
875.1  and  875.11  are  not  being  revised.  In 
essence  Congress  has  created  a  two  step 
or  tier  process  for  addressing  noncoal 
problems.  Prior  to  a  State  conpleting  all 
of  its  known  coal  problems.  Congress 
has  limited  a  State's  ability  to  do 
noncoal  work.  This  is  shown  in  S  875.12. 
A  State  desiring  to  implement  a  greatly 
expanded  noncoal  reclamation  program 
(see  §5  875.14-19)  or  what  could  be 
called  the  second  tier  or  level,  would 
first  have  to  certify  that  it  had 
completed  all  known  coal  problems  and 
the  Director  would  have  to  concur  in  the 
State's  finding  (see  S  875.13). 

Section  409  of  SMCRA.  as  enacted  in 
1977,  authorized  States  and  Indian  tribes 
to  undertake  noncoal  reclamation 
activities  if:  (a)  The  Governor  of  a  State 


or  the  chairman  of  an  Indian  tribe 
requested  funding  and  the  State  had 
either  completed  all  known  coal 
reclamation  objectives  or  (b)  if  coal 
problems  remained,  the  project,  for 
which  funding  was  requested,  was 
necessary  to  protect  the  public  health 
and  safety.  The  Secretary  has  no 
independent  authority  to  undertake 
noncoal  reclamation  activities,  and  only 
the  States  and  Indian  tribes,  utilizing 
AML  funds  allocated  pursuant  to  section 
402(g)(2)  (as  amended  in  1990 — this 
section  would  now  be  section  402(g)(1)), 
could  carry  out  such  tasks. 

In  1982  OSM  established  the  eligibility 
criteria  for  noncoal  projects  utilizing  its 
rulemaking  authority  under  section 
412(a)  of  SMCRA.  Essentially,  the 
eligibility  criteria  that  applied  to  coal 
was  also  applied  to  noncoal.  OSM  had 
reviewed  the  legislative  history  of 
section  409  and  concluded  that  Congress 
intended  the  eligibility  requirements  for 
noncoal  reclamation  be  consistent  with 
the  statutory  eligibility  requirements 
contained  in  section  404  of  SMCRA  that 
applied  to  coal  mined  lands  and  waters. 
Since  the  source  of  the  funds  for  all 
reclamation  conducted  under  title  IV  of 
SMCRA  comes  from  a  fee  collected  from 
coal  mine  operators,  less  stringent 
requirements  for  noncoal  reclamation 
cannot  be  logically  justified  in  fairness 
to  the  coal  mine  operators.  Moreover, 
there  is  no  basis  in  the  legislative 
history  of  section  409  (30  U.S.C.  1239)  to 
justify  a  conclusion  that  Congress 
intended  to  allow  fimding  for 
reclamation  on  noncoal  mineral  lands 
and  water  abandoned  after  August  3. 
1977. 

The  noncoal  regulations  did  not 
contain  a  definition  of  what  constituted 
a  threat  to  the  public  health  and  safety 
(i.e.,  in  order  to  receive  funding  for  a 
noncoal  project  prior  to  the  completion 
of  all  coal  problems)  nor  did  they 
explicitly  establish  a  formal  procedure 
to  follow  regarding  the  transition  from  a 
coal  reclamation  program  to  a  noncoal 
reclamation  program. 

As  to  the  issue  of  what  constituted  a 
threat  to  the  public  health  and  safety, 
OSM  did  establish  a  policy  providing 
that:  (a)  There  must  be  a  clearly 
definable  threat;  (b)  the  threat  must 
present  a  danger  that  results  in  a  high 
probability  of  serious  physical  harm  to 
the  health  or  safety  of  people;  (c)  the 
threat  cannot  await  resolution  until  all 
coal  projects  have  been  completed;  (d) 
the  project  must  be  necessary  and 
appropriate  to  abate,  control,  or  prevent 
the  threat,  and  (e)  there  is  no  private 
party  legally  responsible  under  any 
other  Federal  or  State  law  to  abate, 
control,  or  prevent  the  threat. 
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Similarly,  in  regards  to  a  State's 
transition  to  a  noncoal  program  OSM 
established  a  procedure  requiring  a 
specific  review  of  a  State's  finding  prior 
to  funding  noncoal  projects.  The 
significant  features  of  the  procedure 
were:  (1)  coordination  with  the  State 
regarding  how  its  flnding  that  all  coal 
problems  had  been  addressed;  (2) 
notification  of  the  public,  through 
publication  in  the  Federal  Register, 
regarding  the  State's  finding  of  the 
completion  of  all  coal  problems  and/or 
specific  request  for  comments:  and  (3) 
assuring  no  known  coal  problems  are 
unaddressed  and  an  agreement  with  the 
State  that  if  eligible  coal  problems  occur 
in  the  future,  the  State  would  give  such 
projects  its  highest  funding  priority. 

OSM  has  in  the  past  provided 
flexibility  to  the  States  in  making  the 
finding  that  all  known  coal  problems 
have  been  addressed.  This  was  done  in 
two  specific  ways.  First,  OSM  did  not 
order  an  independent  analysis  of  the 
State's  certification  since  such  an 
analysis  would  not  only  be  time 
consuming  and  costly,  but  it  could  cause 
an  unnecessary  disruption  of  the 
efficient  allocation  of  funds  to  the  State, 
(i.e.,  no  monies  would  be  granted  to  a 
State  until  a  study  had  been  completed). 
Second,  the  Secretary  did  not  require 
that  all  coal  projects  actually  be 
completed;  rather,  it  was  sufficient  that 
all  coal  problems  had  either  been 
addressed  or  were  in  the  process  of 
being  addressed  through  a  current  grant 
application.  Again,  the  rationale  for  not 
waiting  until  the  coal  projects  were 
completed  was  to  avoid,  as  much  as 
possible,  an  interval  where  the  State's 
administrative  stal^  would  be  idle 
awaiting  the  completion  of  one  final 
project.  OSM  believes  this  process  was 
in  accord  with  the  Congressional 
mandate  in  section  405(d)  granting  the 
State  "exclusive  responsibility  and 
authority  to  implement  the  provisions  of 
its  approved  program." 

Such  flexibility,  OSM  believed,  was 
warranted  since  it  provided  for  the 
efficient  utilization  of  funds  and 
personnel  and  did  not  jeopardize  the 
State's  ability  to  address  any  coal 
problems  which  might  have  been  missed 
or  might  arise  in  the  future.  In  order  to 
obtain  the  Secretary's  concurrence  that 
all  knovym  coal  problems  had  been 
addressed,  a  State  would  have  to  agree 
to  give  any  coal  problem  which  might 
arise  in  the  future  its  top  funding 
priority.  Thus,  the  transition  from  a  coal 
program  to  a  noncoal  program  did  not 
jeopardize  the  fund  for  future  coal 
reclamation  and  allowed  States 
flexibility  in  how  they  utilized  their 
funds  and  planned  for  the  transition. 


The  new  amendments  to  title  IV, 
enacted  in  1990,  significantly  affect  h'^V" 
and  when  a  State  undertakes  noncob! 
reclamation  activities.  There  are  eight 
major  provisions. 

First,  prior  to  the  completion  of  all 
coal  problems,  a  State  now  can 
undertake  only  noncoal  projects  which 
protect  the  public  health,  safety,  general 
welfare,  and  property  from  the  extreme 
danger  of  the  adverse  effects  of  mining 
practices.  In  other  words,  a  priority  1 
type  of  project  (see  403(a)  of  SMCRA). 

Second,  the  new  amendments 
specifically  adopt  the  same  eligibility 
requirements  that  are  applicable  to  coal 
reclamation  work. 

Third,  following  certification  by  the 
State  of  the  completion  of  all  knovm 
coal  problems  and  the  Secretary's 
concurrence,  the  State  may  establish  a 
noncoal  reclamation  program  which 
utilizes  the  top  three  priorities  applied  to 
coal  projects  (extreme  danger,  danger, 
and  environmental — Section  411  (c)); 
establishes  eligibility  criteria  for  lands 
and  water  which  are  similar  in  most 
respects  to  the  criteria  originally 
enacted  in  Section  404  of  SMCRA  in 
Public  Law  95-87;  and  utilizes  the  same 
lien  requirements  and  land  acquisition 
authorities  that  would  be  applicable  to 
coal. 

Fourth,  Congress  specifically 
expanded  the  scope  of  funding  involving 
projects  relating  to  the  protection, 
repair,  replacement,  or  enhancement  of 
facilities  utilized  by  the  public  which  are 
affected  by  coal  or  noncoal  mining 
activities. 

Fifth,  Congress  adopted  language 
which  would  allow  the  Secretary  to 
approve  funding  for  projects  where  the 
Governor  determined  there  is  a  need  for 
activities  or  construction  of  specific 
buildings  or  facilities  related  to  coal  or 
mineral  industry  in  States  impacted  by 
coal  or  minerals  development. 

Sixth,  Congress  specifically  prohibited 
funding  for  projects  which  are 
designated  for  remedial  action  pursuant 
to  the  Uranium  Mill  Tailings  Control  Act 
of  1978  (42  U.S.C.  7901)  or  which  have 
been  listed  for  remedial  action  pursuant 
to  the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (42  U.S.C.  9601). 

Seventh,  Congress  enacted  limited 
immunity  for  States  and  Indian  tribes 
under  any  provision  of  Federal  law  for 
any  costs  or  damages  as  a  result  of 
action  taken  or  omitted  in  the  course  of 
carrying  out  an  approved  abandoned 
mine  reclamation  plan. 

Eighth.  Congress  provided  that 
nothing  in  the  amendments  should  be 
construed  to  affect  the  certifications 


made  by  the  States  of  Wyoming, 
Montana,  and  Louisiana. 

To  explain  these  eight  major  revisions 
to  the  noncoal  reclamation  authority  in 
SMCRA,  OSM  has  made  several 
amendments  to  part  875. 

OSM  proposes  to  add  a  S  875.10 
which  would  deal  with  the  information 
collection  requirements  contained  in 
part  875.  The  proposed  section  would 
contain  a  list  of  the  information 
collection  requirements  contained  in 
part  875,  the  OMB  clearance  number,  the 
estimated  reporting  burden  per 
respondent  for  complying  with  the 
information  collection  requirements  and 
the  OSM  and  OMB  addresses  where 
comments  regarding  the  information 
collection  requirements  may  be  sent. 

In  S  875,12  (Eligible  lands  and  water 
prior  to  certification]  OSM  it  proposing 
to  promulgate  two  eligibility  sections. 
The  first,  §  875.12,  would  reflect 
Congress'  directive  to  limit  expenditures 
for  noncoal  projects  until  a  State  had 
certified  that  all  known  coal  problems 
had  been  addressed.  Subsection  875.12 
would  specifically  limit  funding  prior  to 
certification  to  lands  which  were  mined 
and  abandoned  prior  to  August  3, 1977; 
when  there  is  no  continuing  reclamation 
responsibility;  and  when  the  project 
relates  to  the  protection  of  the  public 
health,  safety,  general  welfare,  and 
property  from  extreme  danger  of 
adverse  effects  of  noncoal  mining 
practices  (i.e.  a  priority  1  project — see 
section  403(a]  of  SMCRA).  SMCRA  as 
enacted  in  1977  was  broader  in  scope 
and  had  allowed  States  to  undertake 
noncoal  projects,  prior  to  completing  all 
coal  projects,  if  the  noncoal  project 
related  to  the  protection  of  the  public 
health  and  safety.  OSM  has  tried  to 
treat  States  and  Tribes  similariy.  Thus, 
the  language  in  S  875.12  would  provide 
that  the  Governor  of  a  State  or  the 
equivalent  head  of  an  Indian  tribe 
would  have  to  request  the  noncoal 
funding.  OSM  specifically  requests  input 
from  Indian  tribes  regarding  the 
description  of  the  appropriate  official 
who  would  make  the  requests  required 
by  section  409. 

Congress  directed  the  limiting 
language  of  section  409  due  to  a 
perception  that  OSM  had  been  lax  in 
allowing  the  States  to  use  funds  for 
noncoal  purposes  prior  to  their  - 
certifying  the  completion  of  all  known 
coal  projects.  By  limiting  noncoal 
projects  to  a  priority  1  type  problem 
(extreme  danger).  Congress  intended  to 
severely  limit  the  use  of  AML  monies  for 
noncoal  projects  in  States  which  had  not 
completed  all  abandoned  coal  mine 
projects.  H.R.  Report  No.  294. 101  st 
Congress,  1st  Sess.  32  (1977). 
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The  second  eligibility  section  (875.14) 
greatly  expands  the  noncoal  reclamation 
capabilities  of  the  States  and  is  only 
applicable  after  a  State  has  met  the 
certification  requirements  set  out  in 
§  875.13.  This  subsection  is  discussed 
after  §  875.13. 

Section  875.13  (Certification]  sets  forth 
the  requirements  necessary  for  a  State 
to  fully  implement  a  noncoal 
reclamation  program.  In  order  to  fully 
implement  a  noncoal  reclamation 
program  as  set  forth  in  section  411  of 
SMCRA,  a  Governor  of  a  State  or  the 
equivalent  head  of  an  Indian  tribe 
would  have  to  certify  to  the  Director 
that  the  State/Tribe  had  achieved  all 
known  coal  related  reclamation 
objectives  (i.e.  priorities  1  to  6).  Section 
875.13(a)  would  provide  the 
requirements  for  this  certification. 
Briefly,  a  State  would  have  to  provide  a 
discassion  regarding  the  process  and 
rationale  for  its  certification,  along  with 
an  analysis  of  the  public  Involvement 
process  it  used  and  any  public 
comments.  These  materials  would  assist 
the  Director  in  his  concurrence  finding 
and  ensure  that  the  State  properly 
canvassed  the  public  to  ascertain 
whether,  indeed,  all  coal  problems  had 
been  addressed. 

Subsection  (b)  describes  the  Director's 
review  of  the  certification  process.  At  a 
minimum  the  Director  would  prepare  a 
Federal  Register  notice  informing  the 
public  of  the  State's  proposed 
certification.  After  a  review  of  the  public 
comments  and  any  other  relevant 
information,  the  Director  would  publish 
a  final  notice  regarding  his  decision.  If 
the  Director  concurs  in  the  State's 
finding,  such  concurrence  would  be 
premised  on  the  State's  pledge  to 
immediately  give  the  highest  priority  to 
any  coal  problems  which  thereafter 
arise.  If  a  coal  problem  does  occur,  the 
State  would  carry  out  the  coal 
reclamation  activity  under  the  State 
authorities  relating  to  coal  and  not 
pursuant  to  the  noncoal  authority  in 
section  411  of  SMCRA. 

Section  875.14  (Eligibility  of  lands  and 
water  subsequent  to  certification),  is  the 
second  eligibility  section  for  noncoal. 
This  subsection  marks  the  beginning  of 
the  provisions  relating  to  a  State's 
noncoal  reclamation  program,  a  program 
which  is  only  implemented  after  the 
requirements  set  forth  in  i  875.13  have 
been  met. 

The  new  eligibility  requirements 
would  allow  funding  for  lands,  waters, 
and  facilities  which  were  mined  and 
abandoned  in  an  inadequate 
reclamation  status  prior  to  August  3, 
1977.  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State  or  other  Federal  laws.  In 


determining  eligibility  under  this 
subsection,  for  Federal  lands,  waters, 
and  facilities  under  the  jurisdiction  of 
the  Forest  Service  or  Bureau  of  Land 
Management,  in  lieu  of  the  August  3, 
1977  date,  the  appUcable  dates  would  be 
August  28, 1974  and  November  28, 1980, 
respectively.  As  noted  in  H.R.  Report 
294,  these  dates  refer  to  the 
promulgation  of  surface  management 
regulations  for  Mining  Law  of  1972 
operations  by  these  agencies.  H.R. 
Report  No.  294, 101st  Congress,  1st 
Session  34  (1989). 

A  subsection  (c)  has  also  been 
included  in  Section  975.14  to  clarify  that 
if  a  coal  problem  does  occur  after 
certification  a  State  would  be  required 
to  address  this  problem  utilizing  State 
share  monies  no  later  than  the  next 
grant  cycle.  After  certification,  no 
Federal  monies  would  be  distributed  to 
the  State  regardless  of  whether  coal 
problems  occur.  In  addition.  States 
would  be  required  to  address  the  coal 
problems  utilizing  its  coal  authority:  that 
is,  the  State  plan  provisions  relating  to 
sections  401  through  408  of  SMCRA. 

Section  875.15  (Priorities).  This  section 
would  establish  the  reclamation 
priorities  applicable  to  a  State  noncoal 
reclamation  program  following  the 
certification  of  all  known  coal  problems. 
Reclamation  projects  involving  the 
restoration  of  lands  and  water  adversely 
affected  by  past  mineral  mining,  as  well 
as  projects  involving  the  protection, 
repair,  replacement,  construction,  or 
enhancement  of  utilities,  such  as  those 
relating  to  water  supply,  roads  and  such 
other  facilities  serving  the  public 
adversely  affected  by  mineral  mining 
and  processing  practices  and  the 
construction  of  public  facilities  in 
communities  impacted  by  coal  or  other 
mineral  mining,  would  have  to  reflect 
four  priorities.  The  first  priority  would 
be  the  protection  of  public  health  and 
safety  and  general  welfare  from  the 
extreme  danger  of  adverse  effects  of 
mineral  mining  processes.  The  second 
priority  would  be  the  protection  of 
public  health,  safety,  and  general 
welfare  from  the  adverse  effects  of 
mineral  mining.  The  third  priority  would 
be  the  restoration  of  lands  and  waters 
previously  degraded  by  the  adverse 
effects.  The  fourth  priority  concerns  the 
construction  of  public  facilities  in 
communities  impacted  by  coal  or 
mineral  mining  and  processing 
practices.  Where  such  construction  is 
not  necessary  to  protect  the  public 
health  and  safety  from  the  adverse 
effects  of  mineral  mining,  such  projects 
would  be  given  the  lowest  priority. 

In  order  to  determine  the  proper 
eligibility  and  priority  ranking  of  a 
public  facility  construction  project  in  an 


impacted  community,  a  finding  would 
have  to  be  made  as  to  whether  the 
construction  of  such  a  facility  or  utility 
relates  to  the  priorities  set  forth  in 
section  411(c)  of  SMCRA  and  30  CFR 
875.15  of  the  Secretary's  implementing 
regulations.  For  example,  the 
construction  of  such  a  project  would 
have  to  lead  to  "the  protection  of  public 
health,  safety,  general  welfare,  and 
property  from  extreme  danger  of 
adverse  effects  of  mineral  mining  and 
processing  practices"  in  order  to 
constitute  a  "priority  one"  project.  H.R. 
Report  No.  294, 101st  Congress,  1st 
Session  35  (1980). 

Subsection  875.15(b)  addresses  the 
issue  of  "enhancement."  The  noncoal 
reclamation  priorities  provide  for 
projects  which  protect,  repair,  replace, 
or  "enhance"  facilities  or  utilities  that 
may  be  adversely  affected  by  mining 
processes  or  practices.  In  order  to 
provide  some  parameters  involving  the 
scope  and  size  of  "enhancement" 
projects,  OSM  is  proposing  the  following 
criteria  in  subsection  (b).  'The  Director 
would,  in  his  discretion,  approve  funding 
for  projects  involving  the  enhancement 
of  facilities  or  utihties  if  he  concurs  in  a 
finding  by  the  State  that:  (1)  Monies 
from  other  sources  are  either  not 
available  or  such  sources  are 
contributing  their  fair  share  of 
construction  funds;  (2)  there  is  an  urgent 
need  to  undertake  the  project  prior  to 
the  completion  of  reclamation  activities 
which  would  restore  the  land  and  the 
environment  or  protect  the  public;  and 
(3)  the  enhancement  of  the  facility  is 
necessary  to  achieve  the  objectives  of 
the  Act.  States  would  be  allowed  to 
enhance  facilities  or  utilities  in  order  to 
meet  local.  State,  or  Federal  public 
health,  safety,  or  other  applicable  code 
requirements  but  would  not  be  able  to 
areally  extend  a  utility  or  facility  under 
Subsection  (a)  or  (b)  if  it  is  not 
necessary  to  address  an  AML  problem. 

OSM  would  carefully  scrutinize  the 
scope  of  any  project  which  included  the 
"enhancement"  of  a  facility,  and  would 
carefully  consider  the  following  factors 
in  reaching  a  funding  decision. 

•  The  extent  to  which  the  problems 
associated  with  the  facility  resulted 
from  deterioration  through  aging  of  the 
facility  due  to  normal  or  routine 
maintenance  or  replacement  or  lack 
thereof. 

•  The  degree  to  which  the  AML 
problems  affect  the  facility.  A  direct 
causal  connection  between  mining  j 
practices  and  damage  done  to  a  facility 
or  utility  is  not  always  clear.  OSM  will 
therefore  carefully  review  such  other 
factors  as  public  use,  weather,  materials 
used,  method  of  construction!  or  other 
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pollution  sources  which  may  have 
contributed  to  the  damage.  Where  it  is 
evident  that  other  non-AML  sources 
have  contributed  to  the  damage,  OSM 
would  approve  fimding  only  for  that 
percentage  attributable  to  the  AML 
damage;  and 

•  The  extent  to  which  the 
enhancement  of  the  facility  increases 
services  to  areas  not  affected  by  AML 
problems  or  unaffected  populations. 
Costs  associated  with  extending 
services  to  unaffected  areas  or 
populations  would  not  be  eligible  for 
funding. 

The  term  "enhancement"  under 
S  875.15(a)  or  (b)  would  also  authorize 
funding  for  improvements  necessary  to 
meet  public  health  and  safety 
requirements  but  not  for  the  areal 
extension  of  a  facility  or  utility  which  is 
not  necessary  to  address  an  AML 
problem.  The  issue  on  "enhancement"  is 
similar  to  the  discussion  in  i  874.14. 
OSM  specifically  requests  comments 
concerning  the  scope  and  definition  of 
this  term. 

Subsections  (c),  (d)  and  (e)  have  been 
proposed  to  address  a  new  provision  in 
SMCRA  (Section  411(f))  which  would 
allow  a  State  to  request  funding 
notwithstanding  the  priorities  in  section 
411  for  a  public  facility  if  a  Governor  of 
a  State  determines  there  is  a  need  for 
the  construction  of  the  public  facility 
related  to  the  coal  or  minerals  industry 
in  States  impacted  by  coal  or  minerals 
development. 

OSM  is  concerned  that  the  AML 
Program,  which  is  Hnanced  by  a  tax  on 
coal  production,  not  be  "side  tracked" 
from  its  primary  mission  to  reclaim 
lands  and  waters  damaged  by  coal  and 
noncoal  mining  processes.  Accordingly, 
prior  to  approval,  projects  involving  the 
construction  of  facilities  pursuant  to 
section  411(f)  of  SMCRA  would  be  given 
extensive  public  review  (subsection  (e)). 

Subsection  (d)  would  specify  that 
each  State  grant  application  for  funding 
under  i  875.15(c)  would  have  to  include 
information  regarding  (1)  the  need  or 
urgency  of  the  activity  or  facility;  (2)  the 
expected  impact  on  the  mining  industry 
in  the  State;  (3)  the  availability  of 
funding  irom  other  sources;  (4)  the 
impact  on  the  State  if  the  activity  or 
facilities  is  not  undertaken;  (5)  the 
reason  why  the  project  was  selected 
over  other  projects  related  to  the  public 
health  and  safety  or  to  the  environment; 
(3)  the  extent  of  the  public  involvement 
in  the  State's  decision,  and  (7)  funding 
decisions  made  by  other  local.  State, 
and  Federal  agencies  with  oversight  for 
such  facilities. 

These  requirements  would  as-sist  the 
Director  in  determining  whether  a 
"need"  exists,  whether  the  public  has 


been  fully  appraised  and  informed  of  the 
request,  and  whether  other  Federal  and 
State  agencies  with  primary 
responsibility  for  such  facilities  or 
activities  have  been  contacted  and 
involved  in  the  project  design  and 
funding  request 

Subsection  (e)  would  set  forth  the 
requirements  for  the  Director's  decision. 
Prior  to  approval,  the  Director  would 
have  to  request  public  review  and 
comment  and  evaluate  any  responses. 
Moreover,  if  the  Director  determines 
that  an  urgent  need  exists,  he  would  be 
authorized  to  approve  the  request  at  a 
funding  level  commensurate  with  the 
purposes  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977. 

The  ability  and  discretion  to  vary  the 
funding  level  should  provide  the 
Director  the  ability  to  safeguard  the 
AML  Fund  and  ensure  that  the  AML 
taxes  are  not  subsidizing  other  programs 
at  the  public's  expense  or  safety.  OSM 
would  expect  a  State  to  fully  explore 
funding  opportunities  with  local,  State, 
and  Federal  agencies  with  primary 
oversight  of  such  facihties  or  activities 
before  approaching  OSM  for  funding 
under  the  AML  program.  These 
responses,  if  appropriate,  would  help 
substantiate  the  State's  finding  of 
"need"  as  required  by  SMCRA  and 
assist  the  Director  in  deciding  whether 
to  approve  the  AML  funding  request. 

Section  875.16  (Exclusion  of  noncoal 
reclamation  sites).  This  section  would 
set  forth  noncoal  reclamation  sites 
which  Congress  has  specifically 
excluded  from  the  coverage  of  SMCRA. 
Monies  cannot  be  used  for  the 
reclamation  of  sites  designated  for 
remedial  action  pursuant  to  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978  (42  U.S.C.  7901  et  seg.)  or  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA)  (42  U.S  C.  9601  et 
seg.).  OSM  would  interpret  this 
provision  as  allowing  reclamation 
activities  to  proceed  on  any  noncoal  site 
which  is  not  listed  on  the  Environmental 
Protection  Agency's  (EPA)  National 
Priority  List  (NPL)  pursuant  to  section 
105  of  CERCLA,  42  U.S.C.  9605(a)(8)(B). 
However,  since  EPA  has  been 
designated  the  lead  agency  in 
responding  to  hazardous  waste  clean  up, 
no  funding  requests  would  be  approved 
for  eligible  sites  unless  the  State  had 
obtained  the  approval  of  EPA.  OSM 
intends  to  conduct  discussions  with  the 
EPA  regarding  the  funding  of  noncoal 
projects  and  procedures  for  obtaining 
EPA  concurrence  and  approval. 

Section  875.17  (Land  acquisition).  This 
section  would  make  the  land  acquisition 
provisions  set  out  in  section  407  of 
SMCRA  and  30  CFR  parts  877  and  879  of 


the  Secretary's  regulations  applicable  to 
a  State's  noncoal  reclamation  program. 
This  would  implement  the  provisions  set 
forth  in  section  411(g)  of  SMCRA. 

Section  875.18  (Liens).  Similarly. 
S  875.11  would  make  the  lien  provisions 
of  section  408  of  SMCRA  and  30  CFR 
part  682  of  the  Secretary's  regulations 
applicable  to  a  State's  noncoal 
reclamation  program.  This  provision 
does  not  alter  OSM's  original 
regulations  in  30  CFR  part  882  which 
holds  the  lien  requirements  applicable  to 
all  reclamation  on  private  land 
regardless  of  whether  it  was  mined  for 
coal  or  noncoal  purposes.  Monies 
recovered  through  the  satisfaction  of 
liens  filed  against  privately  owned  lands 
will  continue  to  be  handled  in 
accordance  with  30  CFR  872.12. 

Section  875.19  (Limited  liability).  This 
section  reiterates  the  language  in  section 
405(e)  of  SMCRA  which  provides  that  no 
State  or  Indian  tribe  shall  be  liable 
under  Federal  law  for  any  costs  or 
damages  as  a  result  of  any  action  or 
omitted  action  while  carrying  out  an 
approved  abandoned  mine  reclamation 
plan.  This  section  does  not  preclude 
liability  for  gross  negligence  or 
intentional  misconduct 

Comments  Received  During  Outreach — 
Part  875 

Comment:  "New  {  875.14  would 
establish  eligibility  requirements  for 
noncoal  sites.  It  would  specify  that 
noncoal  priorities  would  be  the  same  as 
the  coal  priorities  set  out  in  Section  403 
(1).  (2)  and  (3)  of  the  Act."  The 
regulation  should  specify  that  nonco&l 
priorities  would  be  "in  lieu  of*  the  coal 
priorities,  There  are  some  differences 
between  the  coal  and  noncoal  priorities 
which  need  to  be  accommodated. 

Response:  The  proposed  regulations 
would  specify  specific  priorities  for  a 
State's  noncoal  reclamation  program 
since  such  priorities  and  the  projects 
which  would  be  eligible  differ  to  a 
significant  degree  from  those  specified 
in  section  403(a). 

Comment  One  commenfer  urged  OSM 
to  specify  in  the  regulations  that  new  or 
anticipated  coal  projects  could  be 
funded  after  certification  pursuant  to 
section  411. 

Response:  OSM  has  not  adopted  this 
suggestion  in  a  proposed  regulation.  It 
remains  OSM's  policy  that  prior  to 
certification  a  state  should  address  all 
coal  objectives,  including  all  lower 
priority  projects.  After  certification,  a 
State  would  have  to  give  top  priority  to 
new  or  unanticipated  coal  problems  that 
occur.  The  State,  however,  would  have 
to  show  why  it  is  a  "new"  or 
"unanticipated"  pro|ect  in  order  to  gain 
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OSM's  approval.  OSM  believes  this 
policy  would  require  States  to  look  at  all 
potential  coal  projects  first  prior  to 
deciding  to  certify  that  all  objectives 
have  been  met.  If  coal  problems  do 
occur  after  certification,  i.e.  new  or 
unanticipated,  these  projects  would 
qualify  if  they  meet  the  priorities 
specified  in  Section  403(a)  (coal 
pnorities)  and  not  the  priorities  in 
Section  411  (noncoal  priorities). 

Comment:  "Section  874.15  would 
exclude  sites  designated  for  reclamation 
pursuant  to  the  Uranium  Mill  Tailing 
Radiation  Control  Act  of  1980  and  those 
listed  for  action  pursuant  to  the 
Comprehensive  Environmental   ■ 
Response  Compensation  and  Liability 
Act  of  1980."  The  exact  language  of  the 
amendment  to  title  IV  should  be  used 
here  in  referring  to  "remedial  action" 
because  of  its  special  meaning  under  the 
two  acts  cited. 

Response:  One  commenter  has  urged 
OSM  to  adopt  proposed  regulatory 
language  which  reflects  the  exact 
language  of  section  411(d).  This 
amendment  to  SMCRA  specifically 
excludes  sites  designated  for 
reclamation  pursuant  to  the  Uranium 
Mill  Tailing  Radiation  Control  Act  1980 
and  those  listed  for  action  pursuant  to 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA).  OSM  has  utilized 
the  exact  statutory  language  in  its 
regulations  and  has  further  stated  in  the 
preamble  that  it  would  interpret  the 
phrase  "listed  for  action"  pursuant  to 
CERCLA  as  meaning  those  projects 
listed  on  the  National  Priority  List  under 
section  105  of  CERCLA. 

Comment-  "Section  875.16  would 
provide  guidance  for  preparing  a 
certification  of  completion  of  noncoal 
sites.  It  would  codify  the  process  for 
certification  and  describe  the  criteria  for 
Secretarial  concurrence."  A  number  of 
issues  are  raised  when  addressing 
certification.  These  include  the 
difficulty,  if  not  impossibility  of 
identifying  and  completing  priority  4,  5, 
and  6  problems,  the  inconsistencies 
between  States  in  existing  priority  3 
inventories,  and  the  inconsistency 
between  States  that  have  already 
certified  and  States  wishing  to  certify  in 
the  future. 

Response:  Several  commenters  have 
requested  that  OSM  clarify  whether 
States  must  address  priority  4.  5.  and  6 
problems  prior  to  certifying.  The 
proposed  regulations  provide  that  a 
State  would  have  to  certify  that  it  has 
completed  all  known  coal  objectives. 
Consistent  with  past  OSM  policy,  this 
would  require  a  State  to  address  all 
lower  priority  problems  as  well.  Since  a 
priority  4  project  involves  research  and 


a  priority  5  or  6  project  involves  the 
protection  or  construction  of  public 
facilities  (a  priority  6  involves 
development  of  land)  and  not  the 
reclamation  of  land,  such  decisions  are 
discretionary. 

OSM,  however,  expects  a  State  to 
fund  such  priority  4  and  5  projects  if 
they  are  identified  and  known.  OSM 
believes  such  polices  would  motivate 
States  to  carefully  consider  all  forms  of 
lower  priority  projects  prior  to 
requesting  certification  pursuant  to 
section  411  of  SMCRA. 

Comment:  "New  S  875.17  would  define 
the  scope  of  public  utilities  adversely 
affected  and  the  construction  of  public 
facilities  in  communities  impacted  by 
coal  mining  and  processing.  It  would 
also  provide  that  funds  available  from 
grants  under  section  402(g)(1)  of  the  Act 
may  be  used  to  carry  out  these  projects. 
It  would  also  establish  the  priority  these 
projects  would  have  relative  to  other 
projects."  This  section  should  reference 
impacts  by  both  coal  and  mineral 
mining  and  processing.  Definitions  of 
public  facilities  and  activities  are  also 
needed.  States  should  not  be  precluded 
from  doing  coal  reclamation  work  under 
this  section. 

Response:  Several  commenters 
requested  that  OSM  consider  defining 
such  terms  as  "public  facilities", 
"enhancement,"  and  "activities."  OSM's 
proposed  regulations  have  not 
attempted  to  define  all  terms,  however, 
since  some  definitions  may  unduly 
restrict  possible  action  by  the  States. 
OSM  has  instead  attempted  to  have  the 
State  fully  discuss  the  rationale  for 
funding  the  facility  project.  This 
rationale  would  include  (1)  the  specific 
need,  (2)  impact  on  the  community  and 
coal  or  mineral  industry.  (3)  availability 
of  funding  from  other  sources,  (4)  impact 
on  the  State  if  the  activity  or  facility  is 
not  funded  and  (5)  the  reason  for 
ranking  and  selecting  the  projects  prior 
to  projects  protecting  the  public  health 
and  safety.  OSM  believes  that  a  full 
open  discussion  of  the  project  in  the 
public  arena,  both  on  a  State  and 
Federal  level,  would  filter  out  all  but  the 
most  urgent  projects.  Additionally,  by 
requiring  documentation.  OSM  has 
treated  the  issue  of  "enhancement"  in  a 
manner  similar  to  that  discussed  for 
proposed  regulation  S  874.14  regarding 
the  "enhancement"  of  water  projects. 

Finally,  the  term  public  utility  has  not 
been  defined  since  the  amendments  also 
use  the  more  expansive  term  "facilities 
serving  the  public". 

Comment:  One  commenter  asked 
what  is  required  to  support  the 
Governor's  certification  of  need  for 
funding  of  an  activity  or  specific  public 
facility?  Is  there  a  special  showing  that  a 


State  must  make  to  demonstrate  that  it 
is  a  "State  impacted  by  coal  and  mineral 
development"? 

Procedurally,  how  will  the  Secretary 
concur  with  the  Governor's  certification 
of  need  for  an  activity  or  specific  public 
facility? 

Response:  The  proposed  regulations 
do  not  attempt  to  specifically  define  the 
term  "need".  This  is  a  term  that  relates 
to  specific  circumstances  of  a  State.  The 
proposed  regulations,  however,  would 
require  a  State  to  clearly  set  forth  why 
the  State  perceives  an  "urgent  need", 
why  the  State  has  proposed  this  project 
ahead  of  projects  involving  the  public 
health  and  safety  and  why  other  funds 
are  or  are  not  being  utilized. 

The  proposed  regulations  do  not 
specifically  delineate  what  support 
material  is  required.  OSM  would  expect 
a  State  to  fully  document  and  support  all 
of  its  conclusions  and  discussions; 
however,  if  further  clarification  is 
required,  OSM  has  the  authority 
pursuant  to  section  405(j)  of  SMCRA  to 
request  the  additional  information. 

OSM's  proposed  regulations  do  not 
contemplate  a  special  showing  regarding 
the  impact  of  coal  or  mineral 
development  on  a  State.  As  discussed 
previously,  impacts  are  hard  to  define 
and  the  circumstances  facing  each  State 
would  probably  be  unique  to  that  State. 
OSM  would  expect  the  State,  however, 
to  fully  explain  the  impacts  on  the  State 
and  why  such  impacts  have  created  an 
urgent  funding  need. 

The  proposed  regulations  would 
require  the  Secretary  to  fully  review  the 
State's  proposal  and  to  seek  public 
comment  regarding  the  funding  request. 

Comment:  One  commenter  asked 
whether  the  eligibihty  of  the  lien 
requirements  for  non-coal  sites  would 
be  the  original  Act  date  of  1977  or  the 
revised  date  of  1990? 

Response:  The  proposed  lien 
requirements  have  been  placed  in 
S  875.18  of  the  AML  regulations  to 
clearly  provide  that  all  noncoal  projects 
undertaken  by  a  State  would  have  to 
meet  the  same  lien  requirements  as  a 
coal  project.  All  noncoal  projects 
undertaken  by  a  State  have  been  subject 
to  the  lien  requirements  in  30  CFR 
882.13.  Nothing  in  the  new  amendments 
has  altered  this. 

Part  876    Acid  Mine  Drainage 
Treatment  and  Abatement  Program 

Because  thousands  of  miles  of 
Appalachian  streams  and  numerous 
waterways  have  been  degraded  and  the 
biological  life  significantly  impaired  or 
destroyed  by  acid  mine  drainage. 
Congress  acknowledged  a  need  to 
engage  in  a  comprehensive  abatement 
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and  treatment  program  for  acid  mine 
damage  through  the  Abandoned  Mine 
Reclamation  Act  of  1990. 

In  response  to  the  mandate  by 
Congress.  OSM  is  proposing  part  876. 
Part  876  is  an  optional  program  for 
States  having  an  approved  abandoned 
mine  land  program.  Up  to  ten  percent  of 
the  funds  a  State  receives  through  its 
annual  grants,  both  State  share  and 
those  amounts  based  on  historical  coal 
production,  may  be  deposited  in  a 
special  interest-bearing  trust  fund  and 
used,  without  regard  to  lapsing  of  fund 
authority,  for  the  purpose  of  acid  mine 
drainage  treatment  and  abatement 
projects  in  qualified  hydrologic  units. 
Pl^s  for  the  use  of  this  acid  mine 
drainage  treatment  and  abatement  fund, 
which  must  be  authorized  by  State  law, 
are  subject  to  approval  by  the  Secretary. 

The  acid  mine  drainage  abatement 
and  treatment  plan  is  encouraged  to  be 
developed  in  coordination  with  the  Soil 
Conservation  Service  (SCS).  The 
Secretary  will  ask  SCS  and  the  Director 
of  the  Bureau  of  Mines  to  comment  on 
each  proposed  plan.  The  intent  of  this 
coordination  is  to  encourage  joint  efforts 
with  projects  initiated  by  SCS  under  the 
Rural  Abandoned  Mine  Program.  This 
will  allow  States  to  address  acid  mine 
drainage  problems  on  a  broader  basis, 
i.e.  qualified  hydrologic  units,  instead  of 
a  more  restricted  case-by-case  site 
specific  approach.  Through  this  joint 
approach  it  is  anticipated  that  more 
environmentally  sound  and  cost 
effective  methods  will  be  utilized. 
Projects  to  address  acid  mine  drainage 
problems  in  hydrologic  units  as  defined 
at  §  876.2  are  independent  of  the  order 
of  priorities  for  projects  under  section 
403(a)  of  SMCRA. 

In  defining  qualified  hydrologic  unit 
OSM  has  interpreted  the  statutory 
language  to  mean  those  lands  and 
waters  which  are  (1)  eligible  pursuant  to 
section  404  and  include  any  of  the  first 
three  priorities  as  stated  in  section 
403(a).  or  (2)  proposed  to  be  the  subject 
of  expenditures  by  the  State  (from 
amounts  available  from  the  forfeiture  of 
bonds  required  under  section  509  or 
from  other  State  sources)  to  mitigate 
acid  mine  drainage.  Based  upon  the 
legislative  history,  it  was  apparent  that 
the  intent  was  to  make  both  categories 
independently  eligible  for  funding. 

Comments  Received  During  Outreach — 
Part  876 

Comment:  "New  part  876  would 
provide  for  the  creation  of  an  acid  mine 
drainage  program  in  States  of  up  to  10% 
of  the  grants  made  under  SS  872.11(b)(2) 
and  872.11. (b)(5)  (exclusive  of  those 
amounts  set  aside  under  S  872.12(c)). 
The  new  Part  would  require,  and 


provide  procedures  for,  submittal  of 
plans  to  the  Director,  OSM,  for  approval. 
Such  plans  will  provide  for  the 
abatement  of  the  causes  and  treatment 
of  the  effects  of  acid  mine  drainage 
within  qualified  hydrologic  units."  This 
Part  should  clarify  that  the  10% 
reference  is  to  10%  of  all  moneys 
granted  to  a  State. 

Response:  The  proposed  regulation 
specifies  that  a  State fl^  utilize  up  to 
10%  of  the  funds  grantee!  annually  to  a 
State  under  sections  402(g)(1)  (State- 
share)  and  402(g)(5)  (mandatory  20% 
Federal  share).  This  language  would 
mirror  the  funding  criteria  6i}ecified  in 
secUon  402(g)(6)  of  SMCRA. 

Section  876.10 — Information 
collection.  OSM  proposes  to  include  in 
part  876  a  S  876.10  which  would  contain 
a  list  of  the  information  collection 
requirements  contained  in  part  876,  the 
OMB  clearance  number,  the  estimated 
reporting  burden  per  respondent  for 
complying  with  the  information 
collection  requirements  and  the  OSM 
and  OMB  addresses  where  comments 
regarding  the  information  collection 
requirements  may  be  sent. 

Part  886    State  Reclamation  Grants 

OSM  is  also  proposing  to  add  a  new 
provision  to  9  886.16(a].  This  provision 
would  establish  a  grant  condition 
requiring  States,  prior  to  contract  award, 
to  ensure  that  a  successful  bidder  for  a 
project  funded  by  the  grant  is  not 
precluded  under  §  773.15(b)(1)  from 
receiving  a  permit  or  conditional  permit 
to  conduct  surface  coal  mining 
operations.  To  satisfy  this  condition,  the 
State  would  have  to  check  OSM's 
automated  Applicant/Violator  System 
for  each  contract  to  be  awarded,  and 
verify  such  information  with  OSM.  This 
proposed  action  is  taken  under  the 
broad  grant  of  authority  in  sections 
201(c)  and  412(a)  of  SMCRA  which 
empower  the  Secretary  to  administer  the 
program  for  controlling  surface  mining 
and  to  do  all  things  necessary  or 
expedient,  including  the  promulgation  of 
regulations,  to  implement  the  provisions 
of  title  rv.  By  making  those  who  are 
listed  as  violators  or  linked  to  violators 
through  ownership  or  control  ineligible 
for  AML  contracts,  OSM  intends  to 
pursue  a  vigorous  enforcement  program. 
Those  who  are  responsible  for  prior 
violations  of  SMCRA  should  not  be 
allowed  to  share  in  the  utilization  of 
public  funds  unless  the  party  listed 
enters  into  an  agreement  with  the 
agency  having  jurisdiction  over  the 
violation  or  linkage  to  resolve  the 
violation  or  linkage,  or  has  instituted  a 
good  faith  administrative  or  judicial 
appeal  to  contest  the  linkage  or 
violation.  With  the  assistance  of  the 


States,  OSM  believes  that  this  provision 
would  enhance  the  collection  efforts  in 
both  the  title  IV  and  title  V  programs 
without  adversely  impacting  their 
administrative  burden. 

In  S  886.23(b)(2).  a  new  paragraph 
(b](2)(iv]  has  been  added  to  incorporate 
the  reporting  requirement  under  State 
and  Tribe  reclamation  grants,  that 
regularly,  but  no  less  than  annually. 
States  and  Tribes  are  required  to  submit 
to  OSM  completed  OSM-76  forms 
(Problem  Area  Description  Forms)  for  all 
completed  coal  and  noncoal  projects. 
Instructions  for  completing  and 
processing  the  completed  OSM-76  forms 
are  available  in  the  National 
Abandoned  Mine  Lands  Inventory 
Problem  Area  Description  Manual.  This 
requirement  is  necessary  so  that  the 
Secretary  may  provide  an  updated 
inventory  of  abandoned  mine  land 
problems  to  Congress  on  an  annual 
basis  as  required  by  section  403(C)  of 
the  Act.  Also,  the  information  is 
necessary  to  track  and  report  on 
accomplishments  of  the  AML  Program. 
For  the  purposes  of  updating  the 
National  Inventory,  completed  projects 
are  defined  as  (1)  those  AML 
construction  projects  funded  through  an 
approved  reclamation  grant  and  (2) 
those  construction  projects  where  on- 
the-ground  reclamation  has  been 
completed  and  the  cost  figures  represent 
final  funding  on  the  project.  In  proposing 
this  rule,  OSM  acknowledges  that 
because  of  the  nature  of  grant  funded 
projects,  preliminary  cost  figures  given 
prior  to  grant  closeout  may  be  revised  at 
a  later  time. 

Comments  Received  During  Outreach— 
Section  886.23(b)(2) 

Comment  "New  part  878  would  be 
added  to  provide  for  an  inventory  of 
eligible  lands  and  waters  pursuant  to 
section  404  of  the  Act.  Only  priority  one 
and  two  sites  need  to  be  included  in  this 
inventory.  It  would  be  updated  annually. 
A  process  for  adding  sites  to  the 
inventory  would  be  included."  This  part 
should  be  restricted  to  coal  sites  only 
and  not  include  interim  program  sites.  If 
a  review  committee  process  is  proposed, 
it  needs  to  include  an  ability  for  States 
to  appeal  committee  decisions. 

Response:  OSM's  proposed 
regulations  would  restrict  the  National 
Abandoned  Mine  Land  Inventory  to  pre- 
August  3, 1977  sites.  These  sites  must  be 
reclaimed  by  the  State.  The  selection  of 
post-August  3, 1977,  affected  sites  is  a 
discretionary  decision  by  the  State,  and 
is  not  mandated  by  the  new 
amendments.  OSM  would  point  out 
however,  that  a  State  would  have  to 
reclaim  all  priority  1  and  2  sites. 
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including  eligible  post  August  3, 1977, 
sites,  prior  to  reclaiming  lower  priority 
sites.  Moreover,  a  State  which  seeks  to 
certify  the  completion  of  all  coal 
objectives  must  demonstrate  that  all 
eligible  priority  1  and  2  post  SMCRA 
sites  have  been  reclaimed. 

The  proposed  regulations  do  not 
propose  specific  regulations  regarding 
the  updating  of  the  AKfL  inventory. 
OSM's  policies  have  been  discussed 
previously  with  the  States  and  are 
specifically  set  forth  in  OSM  policy 
directives. 

IV.  Effect  on  State  Programs 

Each  State  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  title  IV  of  SMCRA 
may  submit  to  the  Secretary  a  State 
Reclamation  Plan  demonstrating  its 
capability  for  administering  an 
abandoned  mine  reclamation  program. 
Title  IV  provides  that  the  Secretary  may 
approve  the  plan  once  the  State  has  an 
approved  regulatory  program  under  title 
V  of  SMCRA.  If  the  Secretary 
determines  that  a  State  has  developed 
and  submitted  a  program  for 
reclamation  and  has  the  necessary  State 
legislation  to  implement  the  provisions 
of  title  IV,  the  Secretary  shall  grant  the 
State  exclusive  responsibility  and 
authority  to  implement  the  provisions  of 
the  approved  plan.  Section  405  of 
SMCRA  (30  U.S.C.  1235)  contains  the 
requirements  for  State  reclamation 
plans.  The  Secretary  has  adopted 
regulations  that  specify  the  content 
requirements  of  a  State  reclamation  plan 
and  the  criteria  for  plan  approval  (30 
CFR  part  884).  As  of  March  1, 1991,  the 
Secretary  has  approved  reclamation 
programs  for  23  States  and  3  Indian 
tribes. 

An  approved  State  or  Tribal  AMLR 
plan  can  be  amended  under  the 
provisions  of  30  CFR  884.15.  Under  these 
provisions,  if  the  amendment  or  revision 
changes  the  objectives,  scope,  or  major 
policies  followed  by  the  ^tates  in  the 
conduct  of  its  reclamation  program,  the 
Director  would  follow  the  procedures 
set  out  in  30  CFR  884.14  in  approving  an 
amendment  or  revisions  of  a  State 
reclamation  plan. 

The  amendments  to  title  IV  of  SMCRA 
provide  additional  authorities  for 
reclamation  activities.  States  wishing  to 
utilize  these  new  provisions  would  be 
required  to  amend  their  AML  programs 
following  the  procedures  set  forth  in  30 
CFR  884.15  before  OSM  would  be 
authorized  to  approve  funding  for 
projects  which  would  not  have  qualified 
under  this  approved  program.  In  some 
instances  this  authority  already  exists. 
For  example.  States  have  the  authority 
to  undertake  high  priority  water 


projects.  To  be  funded  prior  to  revisions 
of  a  State  AML  Plan,  however,  a  State 
would  have  to  meet  the  original 
eligibility  requirements,  and  based  on 
the  new  amendments  to  SMCRA.  water 
projects  could  not  represent  over  30 
percent  of  the  funds  granted  annually  to 
that  State  or  Indian  tribe. 

In  other  instances.  States  will  need 
new  legislative  authority  to  undertake 
certain  projects.  For  example,  if  a  State 
wishes  to  fund  certain  public  facility 
construction  projects  pursuant  to  the 
authority  in  section  411  of  SMCRA,  the 
State  would  be  required  to  submit  and 
have  approved  as  an  AML  Plan 
amendment  its  new  legislative  authority 
as  well  as  any  pertinent  discussion, 
consistent  with  OSM's  regulations  for 
implementing  those  provisions.  Only 
after  a  State's  AML  Plan  is  properly 
amended  under  the  procedures  set  forth 
in  30  CFR  884.15  would  OSM  be 
authorized  to  fund  projects  requiring  the 
new  authority  in  title  IV. 

OSM  intends  to  work  closely  with  the 
States  regarding  the  required  AML  Plan 
amendments  to  ensure  that  all 
amendments  are  developed  consistent 
with  the  mandates  of  title  IV  and  the 
Secretary's  implementing  regulations 
and  that  the  amendments  are  processed 
in  the  most  evident  and  expeditious 
manner. 

V.  Procediiral  Matters 

Federal  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3501 
et  seq.  The  collection  of  this  information 
will  not  be  required  until  it  has  been 
approved  by  the  Office  of  Management 
and  Budget. 

The  public  reporting  burden  for  the 
revised  OSM-1  Form  is  estimated  to 
average  16  minutes.  The  public  reporting 
burden  for  the  information  collection 
requirements  contained  in  part  875  and 
part  876  are  estimated  to  average  32 
hours  and  1.040  hours,  respectively.  The 
estimated  burdens  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Information  Collection 
Clearance  Officer.  1951  Constitution 
Ave.,  room  5415  L.  Washington.  DC 
20240  and  the  Office  of  Management 


and  Budget.  Paperwork  Reduction 
Project  (1029).  Washington.  DC  20503. 

Author 

The  principal  author  of  this  rule  is 
D.M.  Lytton.  Division  of  Abandoned 
Mine  Land  Reclamation.  OHice  of 
Surface  Mining  Reclamation  and 
Enforcement.  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue,  NW.. 
Washington,  DC  20240;  Telephone:  202- 
208-5365  (commercial)  or  268-5365 
(FTS). 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  of 
Executive  Order  12291  (February  17, 
1981)  and  that  it  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA).  and  has 
made  a  tentative  finding  that  the 
proposed  rule  would  not  significantly 
eRect  the  quality  of  the  environment 
under  Section  102  (2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4332(2)(C).  The  draft 
EA  is  on  file  in  the  OSM  Administrative 
Record  at  the  address  specified 
previously  (see  "ADDRESSES").  An  EA  of 
the  final  rule  will  be  completed  and  a 
final  finding  made  on  the  significance  of 
any  impacts  prior  to  promulgation  of  the 
Hnal  rule. 

List  of  Subjects 

30  CFR  Part  795 

Grant  programs-natural  resources. 
Reporting  and  recordkeeping 
requirements,  Small  businesses.  Surface 
mining.  Technical  assistance, 
Underground  mining. 

30  CFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  872 

Indian-lands.  Reporting  ana 
recordkeeping  requirements,  Surface 
mining,  Underground  mining. 

30  CFR  Part  873 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 
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30  CFR  Part  874 

Indian-lands,  Surface  mining. 
Underground  mining. 

30  CFR  Part  875 

Indians-lands.  Surface  mining, 
Underground  mining. 

30  CFR  Part  876 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  880 

Grant  programs-natural  resources. 
Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  parts  795.  870.  872.  873,  874.  875. 
876.  and  886  as  set  forth  below. 

Dated:  July  23. 1991. 

David  O'Neal, 

Assistant  Secretary  for  Land  and  Minerals 
Management 

PART  795— PERMANENT 
REGULATORY  PROGRAM— SMALL 
OPERATORS  ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  part  795 
continues  to  read  as  follows: 

Authority:  Sec.  201.  SOI.  502.  and  507.  Pub. 
L.  95-^7.  91  Stat.  445  (30  U.S.C.  1201  et  seq). 

2.  Section  795.4  is  revised  to  read  as 
follows: 

§  795.4    Infonnation  collection. 

The  collections  of  information 
contained  in  §§  795.7,  795.8,  795.9  and 
795.10  have  been  approved  by  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1029-0061.  "The  information  will 
be  used  to  determine  if  the  applicants 
meet  the  requirements  of  the  Small 
Operator  Assistance  Program.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit  in  accordance  with 
Public  Law  95-87.  Public  reporting 
burden  for  this  information  is  estimated 
to  average  22  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  ' 

Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue  NW., 
room  5415  L,  Washington,  DC  20240  and 
,  the  Office  of  Management  and  Budget, 


Paperwork  Reduction  Project  (1029- 
0061),  Washington,  DC  20503. 

3.  Section  795.6  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2),  paragraphs  (a)(2)  (i) 
and  (ii)  to  read  as  follows: 

S79S.6    Eltolbility  for  asslstane*. 

(a)  *  •  • 

(2)  Establishes  that  his  or  her 
probable  total  actual  and  attributed 
production  from  all  locations  during  any 
consecutive  12-month  period  either 
during  the  term  of  his  or  her  permit  or 
during  the  first  5  years  after  issuance  of 
his  or  her  pennit,  whichever  period  is 
shorter,  will  not  exceed  300,000  tons. 
Production  from  the  following 
operations  shall  be  attributed  to  the 
applicant — 

(i)  The  pro  rata  share,  based  upon 
percentage  of  ownership  of  applicant,  of 
coal  produced  by  operations  in  which 
the  applicant  owns  more  than  a  10 
percent  interest; 

(ii)  The  pro  rata  share,  based  upon 
percentage  of  ownership  of  applicant  of 
coal  produced  in  other  operations  by 
persons  who  own  more  than  10  percent 
of  the  applicant's  operation; 

4.  Section  795.9  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

S  79S.9    Program  mtvIcos  and  data 
requlramants. 

(b)  *  *  • 

(2)  The  statement  of  the  results  of 
drilling  and  test  borings  or  core 
samplings  for  the  proposed  permit  area 
in  accordance  with  5S  780.22(b)  and 
784.22(b)  and  any  other  applicable 
provisions  of  this  chapter. 
•        •        *      I  •        • 

5.  Section  795.12  is  amended  by 
revising  paragraph  (a)(2)  and  removing 
paragraph  (a)(3)  to  read  as  follows: 

§795.12    Applicant  llat>illty. 

(a)  •  •  • 

(2)  The  program  administrator  finds 
that  the  applicant's  actual  and 
attributed  annual  production  of  coal  for 
all  locations  exceeds  coal  tonnage 
governing  SOAP  eligibility  in  e^ect  at 
the  time  assistance  was  approved 
during  any  consecutive  12-month  period 
either  during  the  term  of  the  permit  for 
which  assistance  is  provided  or  during 
the  first  5  years  after  issuance  of  the 
permit,  whichever  is  shorter. 


PART  870-ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

6.  The  authority  citation  for  part  870 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  and  Pub.  L  100.34. 

7.  Section  870.10  is  revised  to  read  as 
follows: 

§  870.10    Infonnation  coNaction. 

The  recordkeeping  requirements 
contained  in  S  870.18  have  been 
approved  by  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0090. 
The  collection  of  information  contained 
in  the  OSM-1  Form  have  been  approved 
by  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0063. 
The  information  will  be  used  by  the 
regulatory  authority  to  determine 
whether  coal  mine  operators  are 
reporting  accurate  production  figures 
and  paying  proper  fees.  The  obligation 
to  respond  is  mandatory  in  accordance 
with  Public  Law  95-87.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  for 
recordkeeping  (1029-0090)  and  16 
minutes  per  response  (1029-0063), 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer.  1951  Constitution  Avenue  NW.. 
room  5415  L.  Washington.  DC  20240  and 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029- 
0063)  or  (1029-0090).  Washington,  DC 
20503. 

8.  Sections  870.12  is  amended  by 
adding  paragraphs  (d)  to  read  as 
follows: 

SS70.12    Radamation  fa*. 

(d)  The  reclamation  fee  shall  be  paid 
after  the  end  of  each  calendar  quarter 
beginning  with  the  calendar  quarter 
starting  October  1. 1977  and  ending 
September  30, 1995. 

9.  Section  870.15  is  amended  by 
revising  paragraph  (b)  and  the  last 
sentence  of  paragraph  (c)  to  read  as 
follows: 
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(b)  Each  operator  shall  use  mine 
report  Form  OSM-1  {or  any  approved 
successor  form)  to  report  tonnage  of 
coa!  soM.  used  or  transferred,  as  well  as 
other  information  pertinent  to  the  sale 
and  ownership  of  the  coal,  during  the 
applicable  calendar  quarter. 

(c)  *  *  *  All  operators  who  receive  a 
Coal  Sales  and  Reclamation  Fee  Report 
(Form  OSM  1),  including  those  with  zero 
sales,  uses,  or  transfers,  must  submit  a 
completed  Form  OSM-1.  as  well  as  any 
fee  payment  due. 

*        •        •        *        * 

10.  Section  870.17  is  revised  to  read  as 
foUowr 

§870.t7    CowplUnc*  autfwrity. 

The  Secretary  or  any  di:ly  designated 
officer,  employee,  or  representative  of 
the  Secretary  may  conduct  such  audits 
of  coal  sales,  transfers,  and  use,  and  the 
payment  of  A.ML  fees  as  may  be 
necessary  to  ensure  compliance  with  the 
provisions  of  SMCRA,  and  for  such 
purposes  shall,  at  all  reasonable  times, 
upon  request,  have  access  to.  and  may 
copy,  all  books,  papers,  and  other 
documents  of  any  person  involved  in  a 
coal  transaction,  including  without 
limitation,  permittees,  operators, 
brokers,  purchasers,  persons  operating 
preparation  plants  and  tipples,  and  any 
recipients  of  royalty  payments  for  the 
coal. 

PART  872— ABANDONED  MINE 
RECLAMATION  FUNDS 

11.  The  authority  citation  for  part  872 
is  revised  to  read  as  follows: 

Autiwrity:  30  U.SX.  1201.  et  seq.  as 
amended. 

12.  Section  872.11  is  amended  by 
adding  new  paragraph  fa)(6):  and 
revising  paragraph  (b)  to  read  as 
follows: 

§  872. 1 1    Abandoned  Mine  Reclamation 
Fund. 

(a)  *  *  * 

(6)  Interest  and  any  other  income 
earned  from  investment  of  the  Fund. 
Such  interest  and  other  income  shall  be 
credited  only  to  the  Federal  share. 

[b)  *  *  • 

(1)  An  amount  equal  to  50  percent  of 
the  reclamation  fees  collected  from 
within  a  State  shall  be  allocated  at  the 
end  of  the  fiscal  year  in  which  they  are 
collected  for  use  in  that  State  under  an 
approved  State  Reclamation  Plan. 
Reclamation  fees  collected  from  Indian 
lands  shall  not  be  included  in  the 
calculation  of  amounts  to  be  allocated  to 
a  State.  If  a  State  advises  OSM  in 
writing  that  it  does  not  intend  to  submit 


a  State  redamation  plan,  no  monies 
shall  be  allocated  to  that  State.  Amounts 
granted  to  a  State  that  have  not  been 
expended  within  three  years  from  the 
date  of  grant  award  shall  be  available  to 
the  Director  for  other  purposes  under 
paragraph  (b)(5)  of  this  section.  Such 
funds  may  be  withdrawn  from  the  State 
if  the  Director  finds  in  writing — 

(i)  That  the  amounts  involved  are  not 
necessary  to  carry  out  the  approved 
reclamation  activities;  or 

(ii)  That  failure  to  expend  is  a  result  of 
avoidable  delays  in  conducting 
approved  reclamation  activities. 

(2)  An  amount  equal  to  50  percent  of 
the  reclamation  fees  collected  from 
Indian  lands  shall  be  allocated  to  the 
Indian  tribe  or  tribes  having  an  interest 
in  those  lands  at  the  end  of  the  fiscal 
year  in  which  they  are  collected  for  use 
by  that  tribe  under  an  approved  Indian 
reclamation  plan.  If  an  Indian  tribe 
advises  OSM  in  writing  that  it  does  not 
intend  to  submit  an  Indian  reclamation 
plan,  no  monies  shall  be  allocated  to 
that  tribe.  Amounts  granted  to  Indian 
tribes  that  have  not  been  expended 
within  three  years  from  the  date  of  grant 
award  shall  be  available  to  the  Director 
for  other  purposes  under  paragraph 
(b)(5)  of  this  section.  Such  fimds  may  be 
withdrawn  from  the  Indian  tribes  if  the 
Director  finds  in  writing — 

(i)  That  the  amounts  involved  are  not 
necessary  to  carry  out  the  approved 
reclamation  activities;  or 

(ii)  That  failure  to  expend  is  a  result  of 
avoidable  delays  in  conducting 
approved  reclamation  activities. 

(3)  An  amount  equal  to  10  percent  of 
the  monies  collected  and  deposited  in 
the  Fund  annually,  as  well  as  20  percent 
of  the  interest  and  other  miscellaneous 
receipts  to  the  Fund,  shall  be  allocated 
for  use  by  the  Secretary  of  Agriculture 
to  carry  out  the  Rural  Abandoned  Mine 
Program. 

(4)  An  amount  equal  to  40  percent  of 
the  monies  deposited  in  the  Fund 
annually  after  making  the  allocations 
referred  to  in  paragraphs  (b)(1)  and  (2) 
of  this  section  shall  be  allocated  for  use 
by  the  Secretary  to  supplement  annual 
grants  to  States  and  Indian  tribes.  States 
and  Indian  tribes  eligible  for 
supplemental  grants  under  this 
provision  are  those  that  have  not 
certified  under  section  411(a)  of  SMCRA 
and  have  priority  1  or  2  problem  areas, 
as  set  forth  in  section  403(a)  of  SMCRA. 
The  allocation  of  such  fund  by  the 
Secretary  to  eligible  States  and  Tribes 
shall  be  through  a  formula  based  on  the 
amount  of  coal  historically  produced  in 
the  State  or  from  the  Indian  lands 
concerned  prior  to  August  3, 1977. 
Provided,  however,  funds  to  be  granted 
to  specific  States  or  Tribes  under  this 


paragraph  may  be  reduced  or  curtailed 
under  the  following  two  conditions: 

(i)  If  State  or  Tribal  share  funds  to  be 
granted  in  a  year  are  sufficient  to 
address  all  remaining  eligible  priority  1 
or  2  sites  in  the  State  or  on  Indian  lands, 
no  additional  funds  under  this 
paragraph  will  be  provided  during  that 
yean  or 

(ii)  If  the  costs  to  reclaim  all 
remaining  priority  1  or  2  sites  in  a 
specific  State  or  on  a  specific  Tribe's 
land  exceeds  the  amount  of  State  or 
Tribal  share  funds  to  be  granted  -n  a 
year  to  that  State  or  Indian  tribe 
pursuant  to  section  402(g)(1)  of  SMCRA. 
but  is  less  than  the  total  amount  of  funds 
to  be  granted  to  the  State  or  Indian  tribe 
in  that  year  utilizing  State  and  Federal 
funds  under  paragraphs  (b)  (1).  (2),  (3), 
and  (4)  of  this  section,  the  Federal  funds 
granted  under  this  paragraph  will  be 
reduced  to  that  amount  needed  to  fully 
fund  all  remaining  priority  1  or  2  sites 
after  utilizing  all  available  State  share 
funds. 

(5)  Amounts  available  in  the  Fund 
which  are  not  allocated  in  paragraphs 
(b)  (1).  (2),  (3).  and  (4)  of  this  section  are 
authorized  to  be  expended  by  the 
Secretary  for  any  of  the  following: 

(i)  The  Small  Operator  Assistance 
Program  under  section  507(c)  of  the  Act 
(not  more  than  $10,000,000  annually). 

(ii)  Emergency  projects  under  State, 
Tribal  and  Federal  programs  under 
Section  410  of  the  Act. 

(iii).Nonemergency  projects  in 
nonprogram  States  and  on  Tribal  lands 
which  do  not  have  an  approved 
abandoned  mine  reclamation  program 
pursuant  to  section  405  of  the  Act. 

(iv)  Administration  of  the  Abandoned 
Mine  Land  Reclamation  Program  by  the 
Secretary. 

(v)  Projects  authorized  under  section 
402(gH4)(B)  in  notiprogram  States. 

(6)  Uf  the  distribution  of  funds  is 
necessary  to  achieve  the  priorities 
stated  in  paragraphs  403(a)  (1)  and  (2)  of 
SMCRA.  the  Secretary,  subject  to  the 
provision  below,  shall  grant  annually 
not  less  than  $2,000,000  for  expenditure 
in  each  State  and  Indian  tribe  having  an 
approved  abandoned  mine  land 
program,  provided  however,  that  annual 
State  share  funds  are  utilized  first,  and 
that  supplemental  funds  granted  under 
this  paragraph  and  paragraph  (b)(4)  of 
this  section  shall  not  exceed  the  costs  of 
reclaiming  all  remaining  priority  1  or  2 
sites  in  a  State  or  on  Tribal  land. 

(7)  Funds  allocated  or  expended 
annually  by  the  Secretary  under 
Sections  402(g)  (2),  (3),  or  (4)  of  SMCRA 
for  any  State  or  Indian  tribe  shall  not  be 
deducted  against  funds  to  be  granted 
annually  to  a  State  or  Indian  tribe  under 
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the  authority  of  Sections  402(g)  (1),  (5)  or 
(8)  of  SMCRA. 

(8)  The  Secretary  shall  expend  funds 
pursuant  to  the  authority  in  section 
402(g)(3)(C)  only  in  States  or  on  Indian 
lands  which  have  no  abandoned  mine 
reclamation  program. 
***** 

13.  Part  873  is  added  to  read  as  follow: 

PART  873-FUTURE  RECLAMATION 
SET-ASIDE  PROGRAM 

Sec.  I 

873.1    Scope. 

873.11  Applicability. 

873.12  Future  set-aside  program  criteria. 
Authority:  Public  Law  95-87.  (30  U.S.C. 

1201  et  seq.).  and  Public  Law  101-508 

§873.1    Scop*. 

This  part  provides  requirements  for 
the  award  of  grants  to  States  for  the 
establishment  of  special  trust  accounts 
which  will  provide  funds  for  coal 
reclamation  purposes  after  September 
30. 1995. 

§873.11    ApptlcabNity. 

The  provisions  of  this  part  apply  to 
the  granting,  pursuant  to  section 
402(g)(6)  of  SMCRA.  of  funds  and  their 
use  by  the  States  for  coal  reclamation 
purposes  after  September  30, 1995. 

§  873.12    Future  set-aside  program  criteria. 

(a)  Any  State  may  receive  and  retain 
without  regard  to  the  3  year  limitation 
referred  to  in  section  402(g)(1)(D)  of  the 
Act,  30  U.S.C.  1232.  up  to  10  percent  of 
the  total  of  the  grant  funds  made 
annually  to  such  State,  if  such  amounts 
are  deposited  into  either  a  special  fund 
established  under  State  law  pursuant  to 
which  such  amounts  (together  with  all 
interest  earned  on  such  amounts)  are 
expended  by  the  State  solely  to  achieve 
the  priorities  stated  in  section  403(a)  of 
the  Act,  30  U.S.C.  1233,  after  September 
30, 1995  or  an  acid  mine  drainage 
abatement  and  treatment  fund  pursuant 
to  30  CFR  part  876. 

(b)  Prior  to  receiving  a  grant  pursuant 
to  this  part,  a  State  must: 

(1)  Establish  a  special  fund  account 
providing  for  the  earning  of  interest  on 
fund  balances;  and 

(2)  Specify  that  monies  in  the  account 
may  only  be  used  after  September  30, 
1995,  by  the  designated  State  agency  to 
achieve  the  priorities  stated  in  section 
403(a)  of  the  Act,  30  U.S.C.  1233. 

(c)  After  the  conditions  specified  in 
paragraphs  (a)  and  (b)  of  this  section  are 
met,  a  grant  may  be  approved  and 
monies  deposited  into  the  special  fund 
account.  The  monies  granted,  together 
with  any  interest  earned,  shall  be 
considered  State  monies. 


Part  874— GENERAL  RECLAMATION 
REQUIREMENTS 

14.  Part  874  is  amended  by  revising 
the  authority  citation  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended. 

15.  Section  874.12  is  amended  by 
adding  paragraphs  (d).  (e).  (0.  and  (g)  to 
read  as  follows: 

§  874.12    Eligible  coal  lands  and  water. 
***** 

(d)  Notwithstanding  paragraphs  (a), 
(b),  (c)  of  this  section,  coal  lands  and 
waters  in  a  State  damaged  and 
abandoned  after  August  3, 1977,  by  coal 
mining  process  are  also  eligible  for 
funding  if  the  Secretary  finds  in  writing 
that: 

(1)  They  were  mined  for  coal  or 
affected  by  coal  mining  processes;  and 

(2)  The  mining  occurred  and  the  site 
was  left  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition 
between  August  4, 1977  and  ending  on 
or  before  the  date  on  which  the 
Secretary  approved  a  State  program 
pursuant  to  section  503  of  the  Act  (30 
U.S.C.  1253)  for  a  State  in  which  the  site 
is  located  and  that  any  funds  for 
reclamation  or  abatement  which  are 
available  pursuant  to  a  bond  or  other 
form  of  financial  guarantee  or  from  any 
other  source  are  not  sufficient  to  provide 
for  adequate  reclamation  or  abatement 
at  the  site;  or 

(3)  The  mining  occurred  and  the  site 
was  left  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition 
between  August  4. 1977  and  ending  on 
November  5, 1990,  and  that  the  surety  of 
the  mining  operator  became  insolvent 
during  such  period  and  as  of  November 
5, 1990,  funds  immediately  available 
from  proceedings  relating  to  such 
insolvency  or  from  any  financial 
guarantee  or  other  source  are  not 
sufficient  to  provide  for  adwjus'te- 
reclamation  or ^bateflTent  at  the  site, 
and 

(4)  The  site  (Qualifies  as  a  priority  one 
or  two  site.piirsuant  to  section  403(a)  (1) 
and  (2)  of  the  Act.  Priority  will  be  given 
to  those  sites  which  are  in  the 
immediate  vicinity  of  a  residential  area 
or  which  have  an  adverse  economic 
impact  upon  a  community. 

(e)  Any  State  may  expend  funds  made 
available  under  paragraphs  402(g)  (1) 
and  (5)  of  the  Act  (30  U.S.C.  1232(g)  (1) 
and  (5))  for  reclamation  and  abatement 
of  any  site  eligible  under  paragraph  (d) 
of  this  section,  if  the  State  with  the 
concurrence  of  the  Secretary,  makes  the 
findings  required  in  paragraph  (d)  of  this 
section  and  determines  that  the 
reclamation  priority  of  the  site  is  the 
same  or  more  urgent  than  the 


reclamation  priority  for  the  lands  and 
water  eligible  pursuant  to  paragraphs 
(a),  (b)  or  (c)  of  this  section  which 
qualify  as  a  priority  (1)  or  (2)  site  under 
section  403  of  the  Act  (30  U.S.C.  1233). 

(f)  Monies  available  from  sources 
outside  the  Abandoned  Mine 
Reclamation  Fund  or  which  are 
ultimately  recovered  from  responsible 
parties  involving  lands  eligible  pursuant 
to  paragraphs  (d)  and  (e)  of  this  section, 
shall  either  be  used  to  offset  the  cost  of 
the  reclamation  or  transferred  to  the 
Abandoned  Mine  Reclamation  Fund  if 
not  required  for  further  reclamation 
activities  at  the  site. 

(g)  Reclamation  undertaken  pursuant 
to  findings  made  under  paragraphs  (d) 
and  (e)  of  this  section  shall  not  reheve 
any  responsible  party  for  the  costs  of 
the  reclamation  which  may  be  assessed 
under  title  V  of  this  Act.  Furthermore, 
neither  the  Secretary  nor  a  State 
performing  reclamation  under  paragraph 
(d)  or  (e)  of  this  section  shall  be  held 
liable  for  any  violations  of  any 
performance  standards  or  reclamation 
requirements  specified  in  title  V  of  the 
Act  nor  shall  a  reclamation  activity 
undertaken  on  such  lands  or  waters  be 
held  to  any  standards  set  forth  in  title  V 
of  the  Act.  All  reclamation  performed  by 
the  Secretary  should  be  accomplished  in 
accordance  with  OSM's  "Final 
Guidelines  for  Reclamation  Programs 
and  Projects"  available  for  inspection  at 
the  Office  of  Surface  Mining, 
Administrative  Record,  1100  L  Street 
NW.,  Room  5131.  Washington.  DC  20240. 

16.  Section  874.13  is  revised  to  read  as 
follows: 

§874.13    Reclamation  ob|«cttvM  and 
priorities. 

(a)  Reclamation  projects  should  be 
accomplished  in  accordance  with  OSM's 
"Final  Guidelines  for  Reclamation 
Programs  and  Projects". 

(b)  Reclamation  projects  shall  follow 
the  priorities  of  section  403  of  the  Act 
(30  U.S.C.  1233).  Projects  lower  than  a 
priority  two  may  not  be  undertaken  until 
all  known  higher  priority  coal  projects 
have  either  been  accomplished,  are  in 
the  process  of  being  reclaimed,  or  have 
been  approved  for  funding  by  the 
Secretary,  except  in  those  instances 
where  such  lower  priority  projects  may 
be  undertaken  in  conjunction  with  a 
priority  one  or  two  site  in  accordance 
with  OSM's  "Final  Guidelines  for 
Reclamation  Programs  and  Projects". 

17.  Section  874.14  is  added  to  read  a? 
follows: 

§874.14    UtiUtles  and  Other  facilities. 

(a)  Any  State  or  Indian  tribe  not 
certified  under  Section  411(a)  of  the  Act. 
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30  U.S.C.  1241  (a],  nay  expend  up  to  30 
percent  of  the  funds  granted  annually  to 
such  State  of  Indian  tribe  for  the 
purpose  of  protecting,  repairing, 
replacing,  ooastrading.  or  enhancing 
facilities  relating  to  water  supply, 
including  water  distribution  facilities 
and  treatment  plants,  to  replace  water 
supplies  adversely  affected  by  coal 
mining  practices. 

(b)  If  the  adverse  effect  on  water 
supplies  referred  to  in  this  subsection 
occurred  both  prior  to  and  after  August 
3, 1977.  the  proiect  shall  remain  eligible, 
notwithstanding  the  criteria  specified  in 
30  CFR  874.12(bJ.  if  the  Stale  or  Indian 
tribe  finds  in  writing,  as  part  of  its 
cligibifity  opinion,  that  such  adverse 
affects  are  due  predominately  to  effects 
of  mining  processes  undertaken  and 
abandoned  prior  to  August  3, 1977. 

(cf  OSM  may  approve,  in  its 
discretion,  projects  Involving  the 
construction  or  enhancement  of  water 
facilities  if  the  State  or  Indian  tribe 
submits  documentation  from  applicable 
local.  State,  and  Federal  agencies  with 
oversight  for  such  ntihties  or  facilities 
concerning  what  funding  resources  are 
available  and  why  this  specific  project 
is  not  being  fuHy  funded  by  their  agency 
and  the  Director  concurs  in  a  State  or 
Indian  tribe  finding  tnat: 

(!)  Kfonies  from  other  sources  are 
either  not  available  or  such  sources  are 
contributing  their  fair  share  of 
constriiction  funds. 

(2)  There  is  an  wgent  need  to 
undertake  the  project  which  gives  it  the 
same  or  higher  priority  than  projects 
remaining  on  the  State's  or  Indian  tribe's 
coal  site  inventorj',  and 

(3)  The.  enhancement  of  the  facility  is 
necessary  to  achieve  the  objectives  of 
this  title. 

(d)  Enhancement  of  facilities  or 
utilities  under  this  section  shall  include 
upgrading  necessary  to  meet  any  local. 
State,  or  Federal  public  health  or  safety 
requirenent  Enhancement  shall  not 
inclvde.  however,  any  areal  expansion 
of  a  utihty  or  facility  not  necessary  to 
address  a  specific  abandoned  mine  land 
problem. 

1&.  Section  874.15  is  added  to  read  as 
follows: 

§874.15    Umttcd  HabOHy. 

No  State  or  Indian  tribe  shall  be  bable 
under  any  provision  of  Federal  law  for 
any  costs  or  damages  as  a  result  of 
action  taken  or  oii;itted  in  the  course  of 
carrying  out  an  approved  State  or  Indian 
tribe  abandoned  mine  reclamation  plan. 
This  section  shall  not  preclude  liability 
for  costs  or  damage's  as  a  result  of  gross 
negligeace  or  irrtentional  misconduct  by 
the  State  or  Indian  tribe.  For  purposes  of 
the  preceding  sentence,  reckless,  willful 


or  wanton  Biisconduct  shall  constitute 
gross  negligence. 

PART  S7&-NONCOAL  RECLAMATION 

19.  Part  875  is  revised  to  read  as 
follows: 

875.1    Scope. 

875.10  Information  collection. 

875.11  Applicability. 

875.12  Eligible  lands  and  water  prior  to 
certification. 

875.13  Certification  of  completion  of  coal 
tttes. 

875.14  Eligible  lands  and  water  subsequent 
lo  certificalioa. 

875.15  Reclamation  priorities  for  ooncoal 
program. 

875.16  Exduskm  of  Doncoal  reclamation 
sites. 

875.17  Land  acquisition  authority — nsocoal. 

875.18  Lien  requirements. 

875.19  Limited  hability. 

Authority:  30  U.S.C.  izm  et  seq..  as 
amended. 

§87&1    Scop*. 

This  part  establishes  land  and  water 
eligibility  requh'emcnts  and  for  non-coal 
reclamation. 

§  87S.10  Information  collection. 

The  collections  of  information 
contained  in  i|  875.13(a)  and  B75.15(d) 
have  been  approved  by  Office  of 
Management  and  Budget  under  44  US.C. 
354)1  et  seq.  and  assigned  clearance 

number  1029- .  The  information  will 

be  used  to  determine  if  noncoal 
reclamatioa  is  being  accomplished 
according  to  legislative  mandate.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit  in  accordance  with 
Public  Law  95-87. 

Public  reporting  burden  for  this 
infonnatioo  is  estimated  to  average  32 
hours  per  response,  including  the  time 
fur  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspects  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Infonnation  Collection 
Clearance  Officer.  1951  Constitution 
Avenue  NW.  room  5415  L.  Washington. 
DC  20240  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 

Project  (1029- ),  Washington.  DC 

20503. 

S  875.11    AppflcatXIity. 

The  provisions  of  this  part  apply  to  all 
reclamation  projects  on  lands  or  water 
mined  or  affected  by  mining  of  minerals 
and  materiab  other  than  coal  and  are  to 


be  carried  out  with  nooey  from  the 
Fund  and  administered  by  a  State  or 
Indian  tribe  under  an  approved 
reclamation  program  according  to  part 
884  of  this  chapter. 

987S.12    Ellgitrte  lands  anct  water  prior  to 
certification. 

Noncoal  lands  and  water  are  eligible 
for  reclamation  if — 

(a)  They  were  mined  or  affected  by 
mining  processes: 

(b)  They  were  mined  prior  to  August 
3. 1977.  and  left  or  abandoned  in  either 
an  unreclaimed  or  inadequately 
reclaimed  condition; 

(c)  There  is  no  continuing 
responsibility  for  reclamation  by  the 
operator,  permittee,  or  agent  of  the 
permittee  under  statutes  of  the  State  or 
Federal  Government  or  the  State  as  a 
result  of  bond  forfeiture,  which  will 
render  lands  or  water  ineligible  only  if 
the  amount  forfeited  is  sufficient  to  pay 
the  total  cost  of  the  necessary 
reclamation  or.  in  cases  where  the 
forfeited  bond  is  insufficient  to  pay  the 
total  cost  of  reclamation,  additional 
monies  from  the  Fund  may  be  sought 
under  parts  886  or  888  of  this  chapter. 

(d)  The  reclamation  has  been 
requested  by  the  Governor  of  the  State 
or  equivalent  bead  of  the  Tribe:  and 

(e)  The  reclamation  is  necessary  to 
protect  the  public  health,  safety,  general 
welfare,  and  property  from  extreme 
danger  of  adverse  effects  of  noncoal 
mining  practices. 

§  875. 1 3    Certlflcatioo  of  completion  of 
coal  sites. 

(a)  The  Governor  of  a  State,  or  the 
equivalent  head  of  an  Indian  tribe,  with 
a  previously  approved  abandoned  mine 
reclanaahon  program  may  submit  to  the 
Secretary  a  certification  of  completion 
expressing  the  finding  that  the  State/ 
Tribe  has  achieved  all  existing  known 
coal  related  reclamation  objectives  for 
eligible  lands  and  waters  pursuant  to 
section  404  of  Public  Law  95-87  (30 
U.S.C  1239).  or  has  instituted  the 
necessary  processes  to  reclaim  any 
remaining  coal  related  problems.  In 
addition  to  the  above  finding,  the 
certification  of  completion  shall  also 
contain: 

(1)  A  description  of  both  the  rationale 
and  the  process  utilized  to  arrive  at  the 
above  finding  for  the  completion  of  all 
coal  related  reclamation  pursuant  to 
section  403(a)  (1)  through  (6). 

(2)  A  brief  summary  and  resolution  of 
all  relevant  public  comments  concerning 
coal  related  impacts,  problems,  and 
reclamation  projects  received  by  the 
State/Tribe  prior  to  preparation  of  the 
certification  of  completion. 
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(3)  A  State/Tribe  agreement  to 
acknowledge  and  give  top  priority  to 
any  coal  related  probIem(8)  that  may 
occur  after  submission  of  the 
certification  of  completion  and  during 
the  life  of  the  approved  abandoned  mine 
reclamation  program. 

(4)  A  description  of  the  State/Tribe 
ability  or  provisions  to  fund  all  potential 
roal  related  problems  that  may  occur 
after  submission  of  the  certification  of 
completion  and  during  the  life  of  the 
approved  abandoned  mine  reclamation 
program. 

(b)  After  review  and  verification  of 
the  information  contained  in  the 
certification  of  completion,  the  Director 
shall  prepare  and  provide  notice  in  the 
Federal  Register  an  opportunity  for 
public  comment.  After  receipt  and 
evaluation  of  all  public  comments  and  a 
determination  by  the  Director  that  the 
certification  is  correct  the  Director  shall 
concur  with  the  certification  and 
provide  such  final  notice  in  the  Federal 
Register.  This  concurrence  is  based 
upon  the  State's  or  Indian  tribe's 
commitment  to  give  top  priority  to  any 
coal  problem  which  is  hereafter  found  or 
occurs. 

(c)  Following  the  concurrence  by  the 
Director,  a  State/Tribe  may  implement  a 
noncoal  reclamation  program  pursuant 
to  provisions  in  section  411  of  SMCRA. 

S  875.14    EUglbtelrndsandwatw- 
subsoqusnt  to  cortification. 

Following  certification  by  the  State/ 
Tribe  of  the  completion  of  all  known 
coal  projects  and  the  Director's 
concurrence  in  such  certification, 
eligible  noncoal  lands,  waters,  and 
facilities  shall  be  those: 

(a)  Which  were  mined  or  processed 
for  minerals  or  which  were  affected  by 
such  mining  or  processing,  and 
abandoned  or  left  in  an  inadequate 
reclamation  status  prior  to  August  3. 
1977.  In  determining  the  eligibility  under 
this  subsection  of  Federal  lands,  waters, 
and  facilities  under  the  jurisdiction  of 
the  Forest  Service  or  Bureau  of  Land 
Management,  in  lieu  of  the  August  3. 
1977.  date  the  applicable  date  shall  be 
August  28. 1974.  and  November  26, 1980. 
respectively;  and 

(b)  For  which  there  is  no  continuing 
reclamation  responsibility  under  State 
or  other  Federal  laws. 

(c)  If  eligible  coal  problems  occur  after 
certification  under  {  875.13.  a  State/ 
Tribe  must  address  the  coal  problem 
utilizing  State/Tribe  share  funds  no  later 
than  the  next  grant  cycle,  subject  to  the 
availability  of  funds  distributed  to  the 
State/Tribe  in  that  cycle.  The  coal 
project  would  be  subject  to  the  coal 
provisions  specified  in  Sections  401 ' 
through  408  of  SMCRA. 


0/9.I8    iwcMmMMNi  piwfiiws  lor 
noncoal  program. 

(a)  This  paragraph  applies  to 
reclamation  projects  involving  the 
restoration  of  lands  and  water  adversely 
affected  by  past  mineral  mining;  projects 
involving  the  protection,  repair, 
replacement,  construction,  or 
enhancement  of  utilities  (such  as  those 
relating  to  water  supply,  roads,  and  such 
other  facilities  serving  the  public 
adversely  affected  by  mineral  mining 
and  processing  practices):  and  the 
construction  of  public  facilities  in 
communities  impacted  by  coal  or  other 
mineral  mining  and  processing 
practices.  Following  certification 
pursuant  to  i  875.13.  the  projects  and 
construction  of  public  facilities 
identified  in  the  preceding  sentence 
shall  reflect  the  following  priorities  in 
the  order  stated: 

(1)  The  protection  of  public  health, 
safety,  general  welfare  and  property 
from  the  extreme  danger  of  adverse 
effects  of  mineral  mining  and  processing 
practices. 

(2)  The  protection  of  public  health, 
safety,  and  general  welfare  from  the 
adverse  effects  of  mineral  mining  and 
processing  practices. 

(3)  The  restoration  of  land  and  water 
resources  and  the  environment 
previously  degraded  by  the  adverse 
effects  of  mineral  mining  and  processing 
practices;  and 

(4)  The  construction  of  public  facilities 
in  communities  impacted  by  coal  or 
other  mineral  mining  and  processing 
practices  where  such  construction  is.  not 
necessary  to  protect  the  public  health 
and  safety  from  the  adverse  effects  of 
mineral  mining  or  to  restore  the 
environment  previously  degraded  by 
mineral  mining. 

(b)  OSM  may  approve,  in  its 
discretion,  projects  involving  the 
enhancement  or  construction  of  public 
utilities  and  facilities  serving  the  public 
if  the  State/Tribe  submits 
documentation  from  applicable  local. 
State,  and  Federal  agencies  with 
oversight  for  such  utilities  or  facilities 
concerning  what  funding  resources  are 
available  and  why  this  specific  project 
is  not  being  fully  funded  by  their  agency, 
and  the  Director  concurs  in  a  State/ 
Tribe  finding  that: 

(1)  Monies  from  other  sources  are 
either  not  available  or  such  sources  are 
contributing  their  fair  share  of 
construction  funds, 

(2)  There  is  an  urgent  need  to 
undertake  the  project  prior  to  the 
completion  of  other  reclamation 
activities,  and 

(3)  The  enhancement  of  the  facility  is 
necessary  to  achieve  the  objectives  of 
the  Act  Enhancement  of  faciUties  or 


utilities  shall  include  upgrading 
necessary  to  meet  local  State,  or 
Federal  public  health  or  safety 
requirements.  Enhancement  shall  not 
include,  however,  any  areal  expansion 
of  a  utility  or  facility  not  necessary  to 
address  a  specific  abandoned  mine  land 
problem. 

(c)  Notwithstanding  the  requirements 
specified  in  paragraph  (a)  of  this  section, 
where  the  Governor  of  a  State  or  the 
equivalent  head  of  an  Indian  tribe 
determines  there  is  a  need  for  activities 
or  construction  of  specific  public 
facilities  related  to  the  coal  or  minerals 
industry  in  States  impacted  by  coal  or 
minerals  development  submits  a  grant 
application  as  required  by  paragraph  (d) 
of  this  section  and  the  Director  concurs 
in  such  need,  as  set  forth  in  paragraph 
(e)  of  this  section,  the  Director  may 
grant  funds  made  available  under 
section  402(g)(1)  of  the  Act  30  U.S.C. 
1232.  to  carry  out  such  activities  or 
construction. 

(d)  To  qualify  for  funding  pursuant  to 
the  authority  in  paragraph  (c)  of  this 
section,  a  State  or  Indian  tribe  must 
submit  a  grant  application  which 
specifically  sets  forth: 

(1)  The  need  or  urgency  for  the 
activity  or  the  construction  of  the  public 
facility; 

(2)  "The  expected  impact  the  project 
will  have  on  the  coal  or  minerals 
industry  in  the  State  or  Indian  tribe; 

(3)  The  availability  of  funding  from 
other  sources  and  if  other  funding  is 
provided,  its  percentage  of  the  total 
costs  involved; 

(4)  Documentation  from  other  local. 
State,  and  Federal  agencies  with 
oversight  for  such  utilities  or  facilities 
regarding  what  funding  resources  they 
have  available  and  why  this  specific 
project  is  not  being  fully  funded  by  their 
agency; 

(5)  "The  impact  on  the  State  or  Indian 
tribe,  the  public,  and  the  minerals 
industry  if  the  activity  or  facility  is  not 
funded; 

(6)  The  reason  why  this  project  should 
be  selected  before  a  higher  priority 
project  than  one  relating  to  the 
protection  of  the  public  health  and 
safety  or  the  environment  from  the 
damages  caused  by  past  mining 
activities;  and 

(7)  An  analysis  and  review  of  the 
procedures  used  by  the  State  or  Indian 
tribe  to  notify  and  involve  the  public  in 
this  funding  request  and  a  copy  of  all 
comments  received  and  their  resolution 
by  the  State  or  Indian  tribe. 

(e)  After  review  of  the  information 
contained  in  the  application,  the 
Director  shall  prepare  a  Federal  Register 
notice  regarding  the  State's  or  Indian 
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tribe's  submission  and  provide  for 
public  comment.  After  receipt  and 
evaluation  of  the  comments  and  a 
determination  that  the  funding  meets  the 
requirements  of  these  regulations  and  is 
in  the  best  interests  of  the  State  or 
Indian  tribe  AHL  program,  the  Director 
may: 

(1)  Approve  the  request  for  funding 
the  activity  or  construction  at  a  cost 
conunensurate  with  its  benefits  towards 
achieving  the  purposes  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977: 

(2)  Direct  benefits  to  the  AML 
Program;  and 

(3)  Notify  the  public  of  the  decision  in 
a  Feideral  Register  notice. 

S  875.16    Exclusion  of  noncoai  reclanuition 
sitra. 

Money  from  the  Fund  shall  not  be 
used  for  the  reclamation  of  sites  and 
areas  designated  for  remedial  action 
pursuant  to  the  Uranium  Hill  Tailings 
Radiation  Control  Act  of  1978  (42  U.S.C. 
7901  et  seq.)  or  which  have  been  listed 
for  remedial  action  pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (42  U.S.C.  9601  et  seq). 

9  875.17    Land  acquisition  autt)oi1ty— 
noncoaL 

The  requirements  specified  in  parts 
877  (Rights  of  Entry)  and  879 
(Acquisition,  Management  and 
Disposition  of  Lands  and  Water]  are 
hereby  incorporated  and  are  made 
applicable  to  a  State's  or  Indian  tribe's 
noncoai  program  except  that  for 
purposes  of  this  section,  the  references 
to  coal  shall  not  apply. 

§  875.18    Usn  rsquirsmsnts. 

The  lien  requirements  found  in  Part 
882 — Reclamation  on  Private  Land  of 
these  regulations  are  herein 
incorporated  by  reference  and  made 
applicable  to  a  State's  or  Indian  tribe's 
noncoai  reclamation  program  under 
section  411  of  the  Act. 

§875.19    Umlted  liablUty. 

No  State  or  Indian  tribe  shall  be  liable 
under  any  provision  of  Federal  law  for 
any  costs  or  damages  as  a  result  of 
action  taken  or  omitted  in  the  course  of 
carrying  out  an  approved  State/Tribe 
abandoned  mine  reclamation  plan.  This 
section  shall  not  preclude  liability  for 
costs  or  damages  as  a  result  of  gross 
negligence  or  intentional  misconduct  by 
the  State  or  Indian  tribe.  For  purposes  of 
the  preceding  sentence,  reckless,  willful, 
or  wanton  misconduct  shall  constitute 
gross  negligence. 

20.  Part  876  is  added  to  read  as^ 
follows: 


PART  876— ACID  MINE  DRAINAGE 
TREATMENT  AND  ABATEMENT 
PROGRAM 

876.1  Scope. 

876.2  Dermitions. 

876.3  Eligibility. 

676.4  Plan  content 

876.5  Plan  approval. 

876.10    Information  collection. 

Authority:  30  U.S.C  1201  el  seq..  as 
amended. 

9  878.1     Scop*. 

This  part  establishes  the  requirements 
and  procedures  for  the  preparation, 
submission  and  approval  of  State  Acid 
Mine  Drainage  Treatment  and 
Abatement  Programs. 

9876.2    Dsfinltions. 

As  used  in  this  part,  qualified 
hydrologic  unit  means  a  hydrologic 
unit — 

(a)  In  which  the  water  quality  has 
been  significantly  affected  by  acid  mine 
drainage  from  coal  mining  practices  in  a 
manner  which  adversely  impacts 
biological  resources;  and 

(b)  Which  contains  lands  and  waters 
which  are — 

(1)  Eligible  pursuant  to  Section  404 
and  include  any  of  the  first  three 
priorities  stated  in  Section  403(a);  or 

(2)  Proposed  to  be  the  subject  of  the 
expenditures  by  the  State  (from  a(nounts 
available  from  the  forfeiture  of  a  bond 
required  under  Section  509  or  from  other 
State  sources)  to  mitigate  acid  mine 
drainage. 

§876.3    Eligibility. 

(a)  Any  State  having  an  approved 
abandoned  mine  land  program  may 
receive  and  retain,  without  regard  to  the 
3  year  limitation,  up  to  10  percent  of  the 
total  of  the  grants  made  annually  based 
on  State-share  and  historical  coal 
production  funds  to  such  State  for  the 
purpose  of  abandoned  mine  land 
reclamation  if  such  amounts  are 
deposited  into  either — 

(1)  A  special  trust  fund  established 
under  State  law  pursuant  to  which  such 
amounts  (together  with  all  interest 
earned  on  such  amounts)  are  expended 
by  the  State  solely  to  achieve  the 
priorities  stated  in  Section  403(a)  after 
September  30. 1995;  or 

(2)  An  acid  mine  drainage  abatement 
and  treatment  fund  established  under 
State  law. 

(b)  Any  State  may  establish  under 
State  law  an  acid  mine  drainage 
abatement  and  treatment  fund  from 
which  amounts  (together  with  all 
interest  earned  on  such  amounts)  are 
expended  by  the  State  to  implement,  in 
consultation  with  the  Soil  Conservation 


Service,  acid  mine  drainage  abatement 
and  treatment  plans  approved  by  the 
Secretary. 

{876.4    PlancontsnL 

Such  plans  shall  provide  for  the 
comprehensive  abatement  of  the  causes 
and  treatment  of  the  effects  of  acid  mine 
drainage  within  qualified  hydrologic 
units  affected  by  coal  mining  practices. 
The  plan  shall  include,  but  shall  not  be 
limited  to,  each  of  the  following: 

(a)  An  identification  of  the  qualified 
hydrologic  unit; 

(b)  The  extent  to  which  acid  mine 
drainage  is  affecting  the  water  quality 
and  biological  resources  within  the 
hydrologic  unit; 

(c)  An  identification  of  the  sources  o( 
acid  mine  drainage  within  the 
hydrologic  unit; 

(d)  An  identification  of  individual 
projects  and  the  measures  proposed  to 
be  undertaken  to  abate  and  treat  the 
causes  or  ejects  of  acid  mine  drainage 
within  the  hydrologic  unit; 

(e)  The  cost  of  undertaking  the 
proposed  abatement  and  treatment 
measures; 

(f)  An  identification  of  existing  and 
proposed  sources  of  funding  for  such 
measures;  and 

(g)  An  analysis  of  the  cost- 
effectiveness  and  environmental 
benefits  of  abatement  and  treatment 
measures. 

9  876.5    Plan  approval 

The  Director  may  approve  any  plan 
under  this  paragraph  only  after 
determining  that  such  plan  meets  the 
requirements  of  Section  878.4.  In 
conducting  an  analysis  of  the  items 
referred  to  in  S  876.4  (d),  (e),  and  (g)  the 
Director  shall  obtain  the  comments  of 
the  Director  of  the  Bureau  of  Mines.  In 
approving  plans  under  this  paragraph, 
the  Director  shall  give  a  priority  to  those 
plans  which  will  be  implemented  in 
coordination  with  measures  undertaken 
by  the  Secretary  of  Agriculture  under 
the  Rural  Abandoned  Mine  Program. 

9  876.10    Infonnation  collectioa 

The  collection  of  information 
contained  in  S  876.4  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 

assigned  clearance  number  1029- . 

The  information  will  be  used  to 
determine  if  the  State's  Acid  Mine 
Drainage  Abatement  and  Treatment 
Programs  are  being  established 
according  to  legislative  mandate.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit  in  accordance  with 
Public  Law  95-87. 
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Public  reporting  burden  for  this 
information  is  estimated  to  average 
1,040  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Information  Collection  Clearance 
Officer.  1951  Constitution  Avenue,  room 
5415  L,  Washington.  DC  20240  and  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029-00), 
Washington.  DC  20503. 


PART  886— STATE  RECLAMATION 
GRANTS 

21.  The  authority  citation  for  part  886 
is  revised  to  read  as  follows: 

Authority:  Public  Law  95-67;  30  U.S.C.  1201 
et  seq..  Public  Law  101-508. 

22,  Section  886.16  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(3).  replacing  the  period  at 
the  end  of  paragraph  (a)(4}  with  ";  and" 
and  by  adding  paragraph  (a)(5)  to  read 
as  follows: 

9  886.16    Grant  agrtoments. 

(a)  •  •  • 
■  (5)  A  condition  which  provides: 

The  State  shall  assure  that  at  the  time 
of  contract  award,  every  successful 
bidder  for  a  project  under  this  grant  is 


not  precluded  under  30  CFR  773.15(b)(1) 
from  receiving  a  permit  or  conditional 
permit  to  conduct  surface  coal  mining 
operations.  To  satisfy  this  condition,  the 
State  shall  check  OSM's  automated 
Applicant/Violator  System  for  each 
contract  to  be  awarded,  and  verify  such 
information  with  OSM. 

23.  A  new  paragraph  (b)(2)(iv}  is 
added  to  S  886.23  to  read  as  follows: 

9  886.23    Reports. 


(b)  *  •  * 
(2)  *  *  • 

(iv)  For  any  project  a  completed  Form 
OSM-76. 

(FR  Doc.  91-26539  Filed  11-7-91;  8:45  am| 
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COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Chapter  XXV 

National  and  Community  Service  Grant 
Programs 

AGENCY:  Conunission  on  National  and 
Community  Service. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  on  National 
and  Community  Service  is  issuing  this 
Notice  of  Proposed  Rulemaking 
concerning  the  programs  authorized  by 
the  National  and  Conununity  Ser\'ice 
Act  of  1990.  These  programs  are 
intended  to  promote  national  and 
community  service  among  the  citizens  of 
the  United  States  to  help  meet  human, 
educational,  environmental  and  public 
safety  needs,  particularly  those  related 
to  poverty.  This  proposed  rulemaking  is 
intended  to  govern  the  awarding  of 
grants  under  the  programs  authorized  by 
the  National  and  Community  Service 
Act,  to  delineate  the  requirements  that 
must  be  met  by  recipients  of  funds,  and 
to  describe  the  activities  that  may  be 
conducted  under  these  programs. 

DATES:  Comments  must  be  submitted  on 
or  before  December  9. 1991. 

ADDRESSES:  Comments  on  these 
regulations  and  application  forms  may 
be  mailed  to:  The  Commission  on 
National  and  Community  Service,  P.O. 
Box  33119,  Washington  DC  20033-0119. 
Comments  may  also  be  delivered  to  the 
Commission  on  National  and 
Community  Service  between  9  a.m.  and 
5:30  p.m..  Fourth  Floor,  529  14th  St.,  NW., 
Washington  DC.  Comments  received 
may  also  be  inspected  at  the 
Commission  between  10  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Anyone  wishing  further  information 
concerning  this  notice  should  contact: 
Terry  Russell  at  202-€0ft-4«73. 
SUPPLEMENTARY  INFORMATION: 

Program  Summary 

This  proposed  rule  implements  the 
National  and  Community  Service  Act  of 
1990.  which  provides  funding  for  four 
major  programs,  and  five  smaller 
programs,  all  administered  by  the 
Commission  on  National  and 
Community  Service.  The  purposes  of  the 
Act  are: 

1.  To  renew  the  ethic  of  civic 
responsibility  in  the  United  States; 

2.  To  encourage  citizens,  regardless  of 
age,  income  or  ability,  to  engage  in  full- 
time  or  part-time  service  to  the  Nation; 

3.  To  involve  youth  in  programs  that 
will  benefit  the  Nation  and  improve 
their  own  lives; 


4.  To  enable  young  adults  to  make  a 
sustained  commitment  to  service  by 
removing  barriers  created  by  high 
education  costs,  loan  indebtedness  and 
the  cost  of  housing: 

5.  To  build  on  the  network  of  existing 
Federal,  State,  and  local  programs  and 
agencies; 

6.  To  involve  participants  in  activities 
that  would  not  otherwise  be  performed 
by  paid  workers; 

7.  To  generate  additional  volunteer 
service  hours  to  help  meet  human, 
educational,  environmental  a.nd  public 
safety  needs,  particularly  those  relating 
to  poverty; 

We  add  to  these  seven  goals,  diree 
additional  purposes  that  are  implicit  in 
the  Act: 

1.  To  encourage  institutions  to 
volunteer  their  resources  and  energies 
and  encourage  service  among  their 
members,  employees,  and  affiliates; 

2.  To  identify  successful  and 
promising  community  service  initiatives 
and  disseminate  information  about 
them;  and 

3.  To  discover  and  encourage  new 
leaders,  especially  youth  leaders,  and  to 
develop  individuals  and  institutions  that 
demonstrate  that  a  successful  life 
includes  serving  others. 

The  four  major  programs  funded  by 
the  Act  are: 

1.  Serve-America,  which  funds  school- 
and  community-based  programs  to 
involve  school-age  youth  in  service 
projects.  In  fiscal  year  1992,  $16,875 
million  will  be  available  for  this 
program. 

2.  Higher  Education  Innovative 
Projects  for  Community  Service,  which 
funds  student  service  programs  and 
teacher  training  in  service-learning 
sponsored  by  higher  education 
institutions  or  public  and  nonprofit 
agencies  working  with  higher  education 
institutions.  In  fiscal  year  1992,  $5,825 
million  will  be  available  for  this 
program. 

3.  American  Conservation  and  Youth 
Service  Corps  Programs,  which  funds 
full-time  year-round  and  summer  youth 
service  and  conservation  corps 
programs  for  teenagers  and  young 
adults.  In  fiscal  year  1992,  $22.5  million 
will  be  available  for  this  program. 

4.  National  and  Community  Service 
Program,  which  funds  State-sponsored 
full-time,  part-time  and  special  senior 
service  programs  for  individuals  age  17 
and  older.  In  fiscal  year  1992,  $22.5 
million  will  be  available  for  this 
program. 

In  addition  to  these  four  programs,  the 
Commission  is  required  to  fund  at  least 
three  of  the  following  programs: 


1.  Governors,  Innovative  Service 
Program,  which  provides  funding  to 
States  for  volunteer  service  programs. 

2.  Peace  Corps/VISTA  Training 
Program,  which  provides  funds  for 
Peace  Corps  or  ACTION  to  establish 
training  programs  similar  to  the  Resprve 
Officer  Training  Corps  (ROTC)  on 
college  campuses  for  up  to  50  Peace 
Corps  or  VISTA  volunteers. 

3.  Rural  Youth  Service  Demonstration 
Project,  which  authorizes  the 
Commission  to  establish  demonstration 
projects  for  youth  in  rural  areas. 

4.  Assistance  for  Head  Start,  which 
authorizes  the  Commission  to  make 
grants  to  Foster  Grandparent  program 
grantees  to  enable  senior  citizens  to 
volunteer  in  Head  Start  centers. 

5.  Employer-based  Retiree  Volunteer 
Program,  which  authorizes  the 
Commission  to  make  grants  to  public 
and  private  nonprofit  organizations  to 
bring  together  retirees,  their  former 
employers,  and  community  agencies  to 
develop  employer-based  retiree 
volunteer  programs. 

In  fiscal  year  1992.  the  Commission 
will  allocate  a  portion  of  $5.5  million  to 
fund  three  of  the  above  five  programs. 
Remaining  funds  may  be  used  for 
regional  clearinghouses,  training, 
technical  assistance,  and  evaluation. 
Comments  are  welcome  on  use  of  the 
$5.5  million,  including  priorities  for 
funding  among  the  above  five  programs. 

Presidential  Awards 

Section  190(g]  of  tlie  Act  authorizes 
the  President,  acting  through  the 
Commission,  to  make  awards  for  service 
to: 

1.  Individuals  demonstrating 
outstanding  community  service 
including  school-based  services; 

2.  Outstanding  service  learning  and 
community  service  programs;  and 

3.  Outstanding  teachers  in  service- 
learning  programs. 

The  Commission  seeks  advice  on  the 
award  program.  For  example,  a  program 
might  be  created  which  recognizes 
"Conununity  Building"  by  individuals 
who  have  brought  together  diverse 
individuals,  groups  and  organizations  to 
create  opportunities  for  young  people  to 
serve.  Another  example  might  involve 
creation  of  an  award  program  similar  to 
the  Presidential  Physical  Fitness 
Awards  that  will  recognize  outstanding 
community  service  among  youth 
throughout  communities.  Youth  might 
receive  a  patch  and  recognition 
certificate.  Awards  may  be  made  in 
each  Congressional  district  and  at  the 
State  level. 
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Regulations 

In  general,  the  National  and 
Community  Service  Act  provides  a  great 
deal  of  detail  in  defining  program 
requirements.  However,  the  Act  allows 
for  administrative  discretion  in  several 
important  areas.  The  proposed 
regulations  incorporate  the  following 
principles: 

1.  State  flexibility.  Where  it  is 
possible  to  allow  States  and  other 
localities  discretion  in  program  design, 
the  regulations  have  opted  for  State 
flexibility  rather  than  Federal  mandates. 

2.  Maximizing  impact.  In  order  to  best 
achieve  the  legislation's  goal  of 
increasing  the  number  of  citizens 
engaged  in  service,  the  regulations 
encourage  the  design  of  programs  that 
will  serve  as  a  catalyst  for  involving 
additional  individuals — including 
individuals  formally  participating  in  the 
programs  and  non-participant 
volunteers — in  community  service. 

3.  Encouraging  coordinated.  State- 
level  efforts.  To  minimize  the  need  for  a 
large  Federal  bureaucracy,  the  proposed 
regulations  incorporate  the  legislation's 
preference  for  State-level,  coordinated 
efforts. 

4.  Building  State  and  local 
partnerships.  The  regulations  encourage 
joint  efforts  among  diverse  individuals 
and  organizations  to  achieve  the  goals 
of  the  Act. 

5.  Simplifying  administrative 
requirements  and  minimizing 
paperwork.  Where  possible,  the 
regulations  attempt  to  minimize  the 
burden  on  applicants,  and  thereby,  to 
encourage  organizations  not  accustomed 
to  seeking  Federal  funds  to  participate. 

There  are  seven  major  parts  to  the 
proposed  regulations.  Part  2500  states 
the  purposes  of  the  Act,  provides 
definitions,  describes  the  requirement 
for  a  consolidated  State  application  and 
State  Comprehensive  Service  Plan,  and 
encourages  the  creation  of  State 
Advisory  Boards.  Parts  2501  through 
2505  cover  the  particular  programs  that 
are  administered  by  the  Commission. 
Part  2506  sets  out  the  administrative 
requirements  that  are  common  to  these 
programs.  Not  included  in  this  package 
are  the  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  other  than 
State  and  Local  Governments, 
regulations  to  implement  the 
nondiscrimination  provisions  of  the  Act. 
and  regulations  for  the  Privacy  Act, 
Freedom  of  Information  Act.  Sunshine 
Act.  Government-wide  Debarment  and 
Suspension,  and  Government-wide 


Requirements  for  Drug-Free  Workplace. 
These  regulations  will  be  promulgated  at 
a  later  date. 

2500    General  Requirements 

Section  2500. 1    Purposes  and  Goals 

The  regulations  list  the  seven 
purposes  of  the  Act,  and  then  add  three 
additional  purposes  that  are  implicit  in 
the  Act. 

Section  2500.2    Definitions 

In  order  to  provide  greater  clarity,  the 
proposed  regulations  add  several 
definitions  to  those  included  in  the 
statute.  The  term  "local  applicant"  is 
defined  to  include  any  eligible  applicant 
other  than  a  State  or  Indian  Tribe.  This 
definition  would,  for  example,  include 
institutions  of  higher  education,  local 
educational  agencies,  nonprofit 
organizations,  and  local  governments. 
The  term  "non-participant  volunteer"  is 
defined  as  an  individual  who  is  not  a 
participant  enrolled  in  a  program  but 
who  assists  a  program  funded  under  this 
Act  by  providing  volunteer  services.  For 
example,  a  student  participating  in  a 
Serve-America  program  would  be 
considered  a  "participant,"  while  a 
parent  who  volunteers  to  supervise 
students  in  a  service  project  would  be 
considered  a  "non-participant 
volunteer."  Similarly,  a  corps  member  of 
a  youth  corps  that  receives  funding 
under  the  American  Conservation  and 
Youth  Service  Corps  program  would  be 
considered  a  "participant."  while  a 
senior  citizen  who  volunteers  to  serve  as 
a  mentor  to  the  corps  members  would  be 
considered  a  "non-participant 
volunteer." 

Section  2500.3    Consolidated 
Applications 

States  are  eligible  to  receive  funds 
under  any  or  all  of  the  four  major 
programs,  while  eligibility  of  local 
applicants — local  governments,  local 
educational  agencies,  higher  education 
institutions,  and  nonprofit 
organizations — varies  by  program.  In 
order  to  receive  funds,  a  State  must 
submit,  under  a  single  cover,  an 
application  for  one  or  more  of  the  four 
major  grant  programs.  The  State  plan 
will  be  evaluated  as  a  whole  and  each 
part  will  also  be  evaluated  so  it  is 
possible  that  a  State  will  not  receive 
funds  for  all  the  programs  for  which  it 
applies.  A  State  may,  for  example,  apply 
to  operate  programs  under  two  of  the 
programs  authorized  under  the  Act.  but 
might  receive  funds  for  only  one  of  the 
two  programs.  Once  a  grant  is  awarded 
to  a  State,  a  State  may  not  shift  funds 
from  one  program  to  another,  and  must 
use  its  grant  for  the  program  or 


programs  designated  in  the  application 
and  the  grant  award. 

If  a  State  applies  to  the  Commission 
for  a  grant,  local  applicants  within  that 
State  are  not  eligible  to  apply  directly  to 
the  Commission  as  a  general  rule.  The 
exception  to  this  rule  is  that  higher 
education  institutions  are  eligible  to 
receive  funding  under  part  2502  of  this 
chapter  even  if  the  State  in  which  they 
are  located  also  applies  for  funding 
under  this  part  Higher  education 
institutions  are  encouraged,  however,  to 
seek  the  endorsement  of  their  State  to 
be  included  in  their  application,  or  to 
work  with  the  State  so  that  the 
institution's  proposed  program  can  be 
incorporated  in  the  State's 
Comprehensive  Service  Plan,  discussed 
below.  The  Commission  intends  to  send 
a  letter  to  State  governors,  in  addition  to 
issuing  a  notice  in  the  Federal  Register, 
advising  them  of  the  date  by  which  they 
must  notify  the  Commission  of  their 
intention  to  file  a  State  application. 
States  that  fail  to  notify  the  Commission 
by  the  deadline  will  be  ineligible  to 
receive  funding  from  the  Commission  for 
that  fiscal  year.  The  Conunission  will 
then  publish  a  notice  in  the  Federal 
Register  advising  that  local  applicants  in 
that  State  are  eligible  to  apply  directly 
to  the  Conunission. 

Section  2500.3(d)    Comprehensive 
Service  Plan 

Each  State  applicant  must  submit  a 
Comprehensive  Service  Plan.  The  plan 
should  include  a  description  of  efforts  to 
achieve  the  goals  of  the  Act  and  the 
regulations.  Funding  provided  under  this 
Act  should  supplement  an  applicant's 
larger  strategy  for  involving  individuals 
in  service.  Therefore,  the  description 
should  not  be  limited  to  activities  that 
may  receive  National  and  Community 
Service  Act  funds,  but  should  include 
information  regarding  the  applicant's 
overall  strategy  for  expanding 
commitment  to  service,  including 
activities  funded  through  other  Federal, 
State,  local  or  private-sector  funding 
sources,  and  those  that  require  no 
funding. 

The  plan  also  should  include  a 
description  of  the  interrelationship 
among  programs  proposed  to  be  funded 
under  the  Act  and  a  description  of  any 
joint  planning  effort  and  partnerships 
undertaken  to  develop  the  plan  (such  as 
the  involvement  of  public  and  private 
organizations,  youth,  and  low-income 
communities,  and  the  appointment  of  a 
State  Advisory  Board). 

The  regulations  provide  that  a 
program's  inclusion  in  a  State 
Comprehensive  Service  Plan  may  be 
taken  into  consideration  in  funding 
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decisions  for  several  of  the  individual 
programs. 

Section  2500  4    State  Advisory  Board 

la  order  to  receive  funds.  States  are 
strongly  encouraged  to  establish  a 
bipartisan  and  nonpartisan  State 
Advisory  Board,  composed  of  State 
agencies,  youth  and  low-income 
individuals,  and  representatives  of  a 
variety  of  local  and  community-based 
organizations,  labor,  business, 
educators,  parents,  and  volunteer 
organizations.  The  regulations 
recommend  that  the  Board  assist  in  the 
development  of  the  State 
Comprehensive  Service  Plan, 
coordination  of  programs,  dissemination 
of  information,  recruitment  of 
participants,  development  of  materials 
and  activities  related  to  the  programs, 
and  development  of  an  evaluation  plan. 

2S01    Serve-America:  Programs  for 
Students  and  Out-of-School  Youth 

Section  2S01. 1    Eiigibility  to  Receive 
Grants 

Stales  and  Indian  Tribes  are  eligible 
to  receive  funds  under  the  Serve- 
America  program,  and  the  legislation 
assumes  that  it  is  both  efficient  and 
effective  for  the  Commission  to  work 
with  States  rather  than  with  the  many 
thousands  of  potential  local  applicants. 
However,  the  statute  also  contemplates 
that  local  applicants  may  apply  directly 
to  the  Commission  when  the  State  is  not 
participating.  The  regulations  clarify 
that  local  applicants  may  apply  directly 
to  the  Commission  for  funding  only 
when  the  State  does  not  apply.  In  order 
to  ensure  that  local  applicants  have 
sufficient  notice  to  prepare  an 
application  in  the  event  that  the  State 
does  not  intend  to  apply  for  funds  under 
this  Part  the  Commission  requires  that 
States  submit,  by  a  specific  date,  a 
written  notice  expressing  their  intention 
to  apply  for  funding  under  this  Part  and 
indicating  who  local  applicants  within 
the  State  may  contact  for  information 
regarding  funding  from  the  State.  If  the 
State  declines  to  contact  the 
Commission  by  the  specified  date,  the 
State  may  be  barred  from  applying  and 
local  applicants  in  the  State  would  be 
eligible  to  apply  directly  to  the 
Commission  for  a  portion  of  the  State's 
share  of  funds. 

In  order  to  be  eligible  to  receive  funds 
from  the  Commission  or  the  State,  a 
local  applicant  must  form  a  partnership. 
The  partnership  must  be  reflected  in  a 
written  agreement  specifying  the 
responsibilities  of  each  partner  with 
respect  to  the  development  and 
operation  of  the  proposed  program.  To 


implement,  operate,  or  expand  a  school- 
based  service-learning  program,  the 
partnership  must  include  a  local 
educational  agency  and  a  public  or 
private  nonprofit  organization  that  will 
make  service  opportunities  available.  To 
implement  operate,  or  expand  a  youth 
community  service  program,  the 
partnership  must  include  two  public  or 
private  nonprofit  organizations:  one  that 
works  with  disadvantaged  youth  and 
one  that  will  make  service  opportunities 
available.  Finally,  to  implement 
operate,  or  expand  an  adult  volunteer  or 
partnership  program,  the  partnership 
must  include  a  local  education  agency 
and  a  public  or  private  nonprofit 
organization  or  private  for-profit 
business.  In  each  of  the  three  types  of 
programs,  either  partner  (except  a  for- 
profit  business]  may  take  the  lead  in 
developing  and  submitting  the 
application. 

Sections  2501.2  and  2501.3    General 
Application  Provisions  and  Procedures 

State  applications  must  be  developed 
by  the  State  Educational  Agency.  The 
content  of  the  applications  is  as 
specified  in  the  statute,  with  the 
addition  of  information  designed  to 
determine  the  number  of  individuals, 
both  participants  and  non-participant 
volunteers,  who  will  become  involved  in 
service  as  a  result  of  the  program. 

Section  2501.5    State  Serve-America 
Plan 

Participating  States  must  submit  a 
plan  covering  a  period  of  up  to  three 
years  describing  their  proposed 
program.  Alternatively,  a  State  may 
submit  a  plan  covering  a  period  of  up  to 
one  year  for  a  planning  grant  for 
planning  and  building  State  capacity 
(which  may  be  accomplished  through 
grants  and  contracts  with  qualified 
organizations]  to  implement  statewide. 
school-aged  service-learning  programs. 

Section  2501.6    Local  Serve-America 
Proposal 

The  regulations  specify  information 
that  must  be  included  in  a  local  Serve- 
America  proposal  to  be  submitted  by 
local  applicants  to  the  Commission  if  the 
State  is  not  applying  for  funds,  or  to  the 
State  Educational  Agency.  States  may, 
at  their  option,  modify  the  requirements 
of  the  proposal  to  suit  their  own  needs. 
States  are  not  required  to  conduct  a 
formal  grant  competition  to  determine 
which  local  applicants  will  receive 
funding,  but  are  cautioned  that  they 
must  use  an  appropriate  distribution 
process  that  involves  a  broad-based 
group  of  local  public  and  private 
organizations  and  individuals,  and  that 


results  in  a  fair  allocation  of  funds,  and 
meets  the  requirements  of  the  Act.  The 
Commission  will  take  careful  note  of  the 
process  proposed  for  sub-State 
allocation  of  funds,  and  reserves  the         i 
right  to  require  States  to  revise  their         I 
proposals. 

Section  2501.7    Distribution  of  Funds      \ 

The  statute  provides  that  if  S20  million 
or  more  is  available  for  subtitle  B  of  the   i 
Act  funds  should  be  distributed  by  | 

formula  to  States.  If  less  than  $20  million 
is  available,  the  Commission  may  make 
competitive  grants  to  States. 

Section  2501.8    Approval 

The  proposed  regulations  state  that 
the  Commission  will  approve 
applications  that  comply  with  the 
provisions  of  the  Act.  The  Commission 
may,  at  its  discretion,  assist  applicants 
to  bring  their  applications  into 
compliance. 

Section  2501. 10    Planning  Grants 

States  have  the  option  of  applying  for 
a  planning  grant  worth  25  percent  of  its 
formula  allocation  or  applying  for  an 
operating  grant  10  percent  of  which  may 
be  used  for  planning  activities,  but  not 
both. 

Section  2501. 1 1    Term  of  Grant 

State  grants  are  for  a  term  of  up  to 
three  years.  In  order  to  preserve  the 
ability  of  States  not  applying  in  the  first 
year  to  apply  in  years  subsequent  to  the 
first  grant  competition,  the  regulations 
provide  that  grants  made  by  the 
Commission  to  local  applicants  will  be 
for  a  term  of  up  to  one  year. 

Section  2501.15    Participation  of 
Children  and  Teachers  from  Private 
Schools 

Local  educational  agencies  and  States 
receiving  grants  to  involve  students  in 
community  service  or  to  train  teachers 
are  required  to  allow  for  the  equitable 
participation  of  students  and  teachers  in 
private  schools  in  the  school  district  or 
State.  Additionally,  the  regulations 
correct  mistaken  references  to  the 
"Secretary"  in  the  statute  by 
substituting  the  "Commission." 

Section  2501. 16    Priority  for  Funding 

In  addition  to  criteria  included  in  the 
statute  to  determine  priority  for  funding, 
the  regulations  provide  that  applicants 
demonstrating  the  ability  to  achieve  the 
goals  of  the  Act  and  that  are  part  of  a 
State  Comprehensive  Service  Plan  will 
also  receive  priority  for  funding. 
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2502    ragher  Education  Innovative 
Pro|ect8  for  Community  Service 

Section  2502.2    Eligibility  for  Grants 

The  statute  and  regulations  allow  for 
the  funding  of  institutions  of  higher 
education,  consortia  of  institutions  of 
higher  education,  and  public  or  private 
nonprofit  agencies  applying  in  consortia 
with  institutions  of  higher  education. 
Even  if  a  State,  working  in  consortia 
with  one  or  more  institutions  of  higher 
education,  chooses  to  apply  for  higher 
education  funds,  universities  and 
'colleges  within  the  State  may 
nonetheless  also  apply  directly  to  the 
Commission  for  funds. 

Section  2502.2    Application 

In  addition  to  a  description  of  the 
program,  the  regulations  require 
applicants  to  provide  information 
designed  to  determine  the  number  of 
individuals  who  will  become  involved  In 
service  as  a  result  of  the  program  and  to 
specify  the  membership  of  any  local 
advisory  committee.  Although  the 
appointment  of  a  committee  is  optional, 
applicants  may  wish  to  consider  gaining 
greater  community  support  and  input  by 
working  with  a  broad-based  advisory 
committee.  Such  a  committee  should 
include  a  substantial  percentage  of 
student  participants,  as  well  as 
individuals  representative  of  the 
community  being  served.  The 
regulations  also  requires  applicants  to 
indicate  whether  the  proposed  program 
is  part  of  a  State's  Comprelfensive 
Service  Plan  or  is  endorsed  by  the  State. 

Section  2502.5    Criteria  for  Evaluating 
Applications. 

The  statute  provided  no  criteria  for 
ranking  applications.  The  Commission 
has  determined  that  the  formula 
specified  in  Subtitle  B  applies  only  to 
the  Serve-America  program  and  not  the 
Higher  Education  program,  as  it  is  a 
State  level  formula  and  the  Higher 
Education  program  clearly  indicates  that 
institutions  of  higher  education  are 
eligible  to  receive  funding  directly  from 
the  Commission.  The  regulations 
therefore  include  eight  criteria  to  be 
used  to  rank  applications. 

Section  2502. 7    Reservation  of  Funds 

Although  the  statute  does  not  specify 
a  limitation  on  the  amount  that  may  be 
spent  for  administration,  the  regulations 
include  a  five  percent  cap  on 
administrative  expenses.  This  figure  is 
consistent  with  the  statutory  limitations 
in  the  Serve-America  and  American 
Conservation  and  Youth  Service  Corps 
programs. 


2509    American  Conservation  and 
Youth  Service  Corps  Programs 

Section  2503.1    Purpose 

The  purpose  of  the  program  is  to 
provide  grants  for  the  creation  or 
expansion  of  full-time  or  summer  youth 
service  or  conservation  corps  programs. 
Funds  may  be  used  to  expand  an 
existing  program,  but  cannot  be  used  to 
supplant  existing  funds  for  any  program. 
The  Commission  interprets  the  term 
"expand"  broadly  to  mean  the  addition 
of  new  participants,  an  increase  in  the 
number  of  hours  or  weeks  during  which 
the  program  operates,  the  Involvement 
of  an  existing  program  in  new  types  of 
service,  or  the  improvement  of  an 
existing  program  consistent  vnth  the 
purposes  and  requirements  of  the  Act. 
The  Commission  interprets  the  term 
*'full-time"  to  mean  a  corps  operating  30 
or  more  hours  per  week  for  more  than 
six  months  of  the  year. 

Sections  2S03.2  and  2503.3    Eligibility 
and  Allocation  of  Funds 

States  and  Indian  tribes  are  eligible  to 
compete  for  grants.  Local  applicants 
should  be  aware  that  State  grantees  are 
required  to  use  a  portion  of  funds  for 
local  applicants  within  the  State.  Local 
applicants — local  goverrmients  and 
public  or  private  nonprofit  agencies  with 
experience  in  youth  programs — are 
eligible  to  apply  directly  to  the 
Commission  only  if  the  State  in  which 
they  are  located  does  not  apply.  In  order 
to  provide  sufficient  notice  to  local 
applicants.  States  will  be  required  to 
notify  the  Conmiission  regarding  their 
intention  to  apply  by  a  specific  date  or 
lose  their  ability  to  submit  an 
application  for  fiscal  year  1992  funding. 
The  eligibility  of  local  applicants  to 
apply  directly  to  the  Commission  will  be 
published  in  the  Federal  Register. 

Section  2503.4    Selection  Criteria 

In  addition  to  five  criteria  specified  in 
the  statute,  the  regulations  provide  that 
inclusion  of  the  proposed  program  in  a 
State  Comprehensive  Service  Plan  and 
the  demonstrated  ability  to  achieve  the 
goals  of  the  Act  will  also  be  taken  into 
account  in  determining  which  proposals 
are  funded. 

Sections  2503.6  and 2503.7    State 
Application 

States  may  apply  to  operate  a 
program  directly,  and  are  required  to 
describe  the  proposed  program  in  the 
apphcation.  All  States  that  are  funded 
will  be  required  to  conduct  a  grant 
program  that  allows  for  a  portion  of  the 
State  grant  to  be  used  to  fund  proposals 
by  local  applicants.  The  Commission 
does  not  intend  to  require  that  States 


conduct  a  formal  grant  competition,  but 
does  expect  the  State  will  undertake  a 
fair  and  inclusive  process  that  involves 
a  broad  based  group  of  local  public  and 
private  organizations  and  individuals,  to 
allocate  the  funds.  This  process  must  be 
described  in  the  application.  In  addition 
to  information  specified  in  the  statute, 
the  regulations  ask  applicants  to  include 
a  description  of  any  local  advisory 
committee  that  includes  broad 
representation  from  the  community. 

Section  2503.22    Term  of  Grant 

State  grants  are  for  a  term  of  up  to 
three  years.  In  order  to  preserve  the 
ability  of  States  not  applying  in  the  first 
year  to  apply  in  future  years,  the  term  of 
grant  for  local  applicants  applying 
directly  to  the  Commission  is  up  to  one 
year. 

Section  2503.23    Use  of  Volunteers 

Program  agencies  are  encouraged  to 
work  with  non-participant  volunteers  in 
a  variety  of  ways  and  may  use  fimds  to 
facilitate  the  involvement  of  these 
volunteers  as  specified  in  the 
regulations.  For  example,  a  corps 
program  might  have  periodic  volunteer 
days  in  which  corps  members  work 
alongside  nonparticipant  volunteers — 
friends,  parents,  siblings,  or  senior 
citizens:  involve  older  volunteers  as 
mentors  to  the  participants;  or  use 
participants  to  coordinate  service 
projects  involving  non-participant 
volunteers. 

Section  2503.25    Living  Allowance 

The  regulations  allow  program- 
agencies  discretion  to  set  the  level  of  the 
living  allowance  to  be  provided  to 
participants  at  a  level  no  greater  than 
100  percent  of  the  poverty  line  for  a 
family  of  two.  The  present  guidelines 
place  this  amount  at  $8,880.  In  providing 
this  discretion,  the  Commission  expects 
that  agencies  will  set  the  living 
allowance  at  a  level  that  will  enable 
participants  from  low-income  families  to 
participate,  taking  into  account  the  cost 
of  living  in  the  area,  the  age  of 
participants,  whether  the  program  is 
year-round  or  summer,  and  the  number 
of  hours  the  participant  is  serving. 
Programs  may  pay  a  hving  allowance 
greater  than  the  maximum  set  by  the 
regulations,  but  may  not  use  funding 
from  this  program  for  that  purpose.  If  a 
program  provides  room  and  board  to  the 
participant  it  may  count  a  reasonable 
portion  of  the  cost  from  the  living 
allowance,  in  accordance  with  the 
limitations  in  {  2503.25(b)(l].  Finally, 
programs  are  encouraged  to  provide 
health  Insurance  to  participants  in 
addition  to  providing  first  aid  and 
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emergency  medical  care  required  in 
S  2503.26(a)(l]. 

Section  2503.26    Health  and  Safety 
Standards 

The  statute  requires  the  Commission 
to  issue  health  and  safety  standards  and 
procedures  consistent  with  Federal, 
State  and  local  standards.  However,  due 
to  the  wide  variety  of  activities  and  sites 
and  the  local  nature  of  thr  program,  the 
draft  regulations  require  that  program 
agencies  meet  the  existing  Federal, 
State,  and  local  health  and  safety 
standards  that  would  otherwise  apply  if 
the  participants  engaging  in  the  activity 
were  regular  employees  of  the  program. 

2504    Full-Tune  and  Part-Tune  National 
and  Community  Service 

Section  2504.2    Eligibility  to  Receive 
Grants 

Only  States  and  Indian  Tribes  are 
eligible  to  receive  funding  under  this 
part.  However,  States  may  contract  with 
any  public  or  private  nonprofit 
organization  to  carry  out  the  programs 
funded  under  this  part. 

Section  2504. 7    Reservation  of  Funds 

States  may  not  spend  more  than  five 
percent  of  funds  received  through  this 
part  on  administrative  costs. 
Administrative  costs  are  those  defined 
in  Subpart  G  of  this  Chapter,  and  do  not. 
for  example,  include  program  staff 
salaries  and  benefits.  However,  the 
Commission  does  expect  most  funds  will 
be  used  for  costs  associated  with 
participants,  including  the  living 
allowance  and  post-service  benefit. 

Section  2504. 10    Value  of  Post-Service 
Benefits. 

The  Commission  will  provide  a  post- 
service  benefit  to  full-time  and  part-time 
participants.  The  total  amount  of  funds 
needed  for  the  Commission's  share  of 
the  benefit  should  be  included  in  the 
grant  request.  The  State  is  expected  to 
administer  the  post-service  benefits  for 
the  Commission,  and  to  ensure  that  they 
are  used  only  for  the  purposes  specified 
in  the  regulations.  The  State  share  of  the 
post  service  benefits  must  be  paid  out  of 
non-Federal  funds,  but  need  not  be  from 
appropriated  State  dollars.  For  example, 
the  State  may  solicit  private  donations 
or  use  tuition  waivers  to  cover  the  cost 
of  the  State  share. 

Section  2504. 13    Criteria  for  Evaluating 
Applications 

The  statute  specifies  four  criteria  for 
evaluating  applications.  The  regulations 
add  to  these  criteria  items  regarding  the 
degree  of  bipartisan,  nonpartisan  and 
broad-based  support  for  the  programs, 
the  inclusions  of  the  program  in  the 


State's  Comprehensive  Service  Plan,  the 
demonstrated  ability  to  achieve  the 
goals  of  the  Act,  and  the  program's 
preparation  of  participants  to  serve  as 
mentors  for  future  volunteer  service 
leadership. 

Section  2504.14    Program  Training 

The  statute  requires  that  each 
participant  receive  three  weeks  of 
training  provided  by  the  Commission  in 
cooperation  with  the  State.  After  grants 
are  awarded,  the  Commission  will 
contact  States  receiving  grants  to 
arrange  the  training,  which  may  take 
place  at  the  program  site.  States  may  be 
asked  to  administer  the  training  program 
in  consultation  with  the  Commission. 
The  three  weeks  of  training  might  not  be 
full-time,  but  may  take  place  on  three 
consecutive  weekends  or  through 
another  arrangement  to  be  determined 
by  the  Commission  in  agreement  with 
the  State. 

2505  Innovative  and  Demonstration 
Programs 

Section  2505.1    General 

If  funds  are  available,  the  Commission 
will  fund  at  least  three  of  the  small 
programs  in  this  section.  Because  90 
percent  of  funds  are  earmarked  for  the 
four  major  programs,  only  a  limited 
amoiuit  of  funding  may  be  used  for  these 
five  programs.  As  a  result,  they  will  be 
small  and,  in  general,  should  serve  as 
model  programs  that  could  be 
replicated.  Although  the  statute  provides 
limited  direction  for  ranking  proposals 
under  this  part,  the  regulations  set 
priorities  for  funding  in  each  of  these 
programs  except  the  Peace  Corps/ 
VISTA  training  program.  If  necessary, 
regulations  for  a  Peace  Corps  or  VISTA 
training  program  will  be  issued  by  the 
Peace  Corps  or  the  agency  ACTION. 

2506  Administrative  Requirements 

Nondiscrimination 

Proposed  regulations  governing  the 
nondiscrimination  provisions  of  the 
legislation  will  be  issued  at  a  later  date. 
However,  prospective  applicants  should 
take  note  that  all  grantees  will  be 
subject  to  the  following  requirements, 
specified  in  section  175  of  the  statute: 

(a)  In  General.  An  individual  with 
responsibility  for  the  operation  of  a 
project  that  receives  assistance  luider 
this  Act  shall  not  discriminate  against  a 
participant  or  member  of  the  staff  of 
such  project  on  the  basis  of  race,  color, 
national  origin,  sex,  age,  disability,  or 
political  affiliation  of  such  member. 

(b)  Federal  Financial  Assistance. — 
Any  assistance  provided  under  this  Act 
shall  constitute  Federal  financial 
assistance  for  purposes  of  title  VI  of  the 


Civil  Rights  Act  of  1964,  Title  IX  of  the 
Education  Amendments  of  1972,  section 
504  of  the  Rehabilitation  Act  of  1973. 
and  the  Age  Discrimination  Act  of  1975. 

(c)  Religious:  Discrimination. — (1)  In 
General. — Except  as  provided  in 
paragraph  (2),  an  individual  with 
responsibility  for  the  operation  of  a 
project  that  receives  assistance  under 
this  Act  shall  not  discriminate  on  the 
basis  of  religion  against  a  participant  or 
a  member  of  the  project  staff  who  is 
paid  with  funds  received  under  this  Act. 

(2)  Exception — Paragraph  (1)  shall  not 
apply  to  the  employment,  with 
assistance  provided  under  this  Act,  of 
any  member  of  the  staff  of  a  project  that 
receives  assistance  under  this  Act  who 
was  employed  with  the  organization 
operating  the  project  on  the  date  the 
grant  under  this  Act  was  awarded. 

Grantees  are  also  advised  that  the 
programs  must  show  good  faith  efforts 
to  comply  with  the  requirements  of  the 
Americans  with  Disabilities  Act,  and 
should  budget  adequately  to  cover  any 
cost  associated  with  accommodating 
participants  with  disabihties. 

Application  Forms 

Since  they  are  in  draft  form,  the 
applications  should  not  be  used  to  apply 
for  funds.  They  are  being  reviewed  by 
the  Office  of  Management  and  Budget. 
We  estimate  that  it  will  take  ten  hours 
to  fill  out  each  of  the  forms.  If  you  have 
comments  on  the  forms,  please  send 
them  to  the  Commission  on  National 
and  Community  Service,  as  well  as  to 
the  U.S.  Office  of  Management  and 
Budget,  Attention:  Daniel  J.  Chenok, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subjects 

45  CFR  Part  2500 

Grant  programs — Social  programs. 
Organization  and  functions. 

45  GFR  Part  2501 

Grant  programs — Social  programs. 
Elementary  and  secondary  education. 

45  GFR  Part  2502 

Grant  programs — Social  programs.  ' 
Colleges  and  Universities. 

45  GFR  Part  2503 

Grant  programs — Social  programs. 
Youth, 
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45  GFR  Part  2504 

Grant  programs — Social  programs, 
Community  development  block  grants. 
Community  action  programs. 

45  GFR  Part  2505 

Grant  programs — Social  programs. 
Community  development. 

45  CFR  Part  2506 

Grant  programs — Social  programs. 
Grants  administration. 

For  the  reasons  set  forth  in  this 
preamble,  the  Commission  on  National 
and  Community  Service  proposes  to 
establish  a  new  chapter  XXV,  consisting 
of  parts  2500-2506,  in  title  45  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  XXV-COMMISSION  ON 
NATIONAL  AND  COMMUNITY  SERVICE' 

Part 

2500— General 

2501 — Serve-America:  programs  for  students 

and  out-of-school  youth. 
2502 — Higher  Education  Program:  Innovative 

projects  for  community  service. 
2503 — American  Conservation  and  Youth 

Corps  Programs. 
2S04 — National  and  Community  Service 

Programs. 
2505 — Innovative  and  Demonstration 

Programs. 
2506— Administrative  Requirements. 

PART  2500-GENERAL 


Sec. 

2500.1 

2500.2 

2500.3 

2500.4 


Purposes  and  goals. 
Definitions. 

Consolidated  applications. 
State  advisory  board. 


Authority:  42  U.S.C.  12501  et  seq. 

§  2500.1    Purpose*  and  goals. 

The  purposes  and  goals  of  this  chapter 
are: 

(a)  To  renew  the  ethic  of  civic 
responsibility  in  the  United  States; 

(b)  To  encourage  citizens,  regardless 
of  age,  income  or  ability,  to  engage  in 
full-time  or  part-time  service  to  the 
Nation: 

(c)  To  involve  youth  in  programs  that 
will  benefit  the  Nation  and  improve 
their  own  lives; 

(d)  To  enable  young  adults  to  make  a 
sustained  commitment  to  service  by 
removing  barriers  created  by  high 
education  costs,  loan  indebtedness  and 
the  cost  of  housing; 

(e)  To  build  on  the  network  of  existing 
Federal,  State,  and  local  programs  and 
agencies; 

(f)  To  involve  participants  in  activities 
that  would  not  otherwise  be  performed 
by  paid  workers; 

(g)  To  generate  additional  volunteer 
service  hours  to  help  meet  human, 
educational,  environmental  and  public 


safety  needs,  particularly  those  relating 
to  poverty; 

(h)  To  encourage  institutions  to 
volunteer  their  resources  and  energies 
and  encotirage  service  among  their 
members,  employees,  and  affiliates; 

(i)  To  identify  successful  and 
promising  community  service  initiatives 
and  disseminate  information  about 
them;  and 

(1)  To  discover  and  encourage  new 
leaders,  especially  youth  leaders,  and  to 
develop  individuals  and  institutions  that 
demonstrate  that  a  successful  life 
includes  serving  others. 

§2550.2    Definitions, 
(a)  As  used  in  this  chapter: 

(1)  Act  means  the  National  and 
Community  Service  Act  of  1990  (Pub.  L 
101-610,  as  amended) 

(2)  Administrative  costs  or  expenses 
means  those  costs  directly  associated 
with  overall  program  administration,  but 
not  those  costs  relating  directly  to 
service  delivery  or  the  supervision  of 
volunteers. 

(3]  Adult  volunteer  means: 

(i)  An  individual  who  is  beyond  the 
age  of  compulsory  schooling,  including 
an  older  American,  an  individual  with  a 
disability,  and  a  parent; 

[ii]  An  employee  of  a  private  business; 

(iii)  An  employee  of  a  public  or 
nonprofit  agency;  or 

(iv)  Any  other  individual  working 
without  financial  remuneration  in  an 
educational  institution  to  assist  students 
or  out-of-school  youth. 

(4)  Commission  means  the 
Commission  on  National  and 
Community  Service  established  under 
section  190  of  the  Act 

(5)  Community-based  agency  means  a 
private  nonprofit  organization  that  is 
representative  of  a  community  or  a 
significant  segment  of  a  community  and 
that  is  engaged  in  meeting  human, 
educational,  or  environmental 
community  needs,  including  churches 
and  other  religious  entities  and 
community  action  agencies. 

(6)  Crew  Supervisor  means  the  adult 
staffperson  who  is  responsible  for 
supervising  a  crew  of  participants, 
including  the  crew  leader. 

(7)  Economically  Disadvantaged  with 
respect  to  youths  has  the  same  meaning 
given  such  term  in  section  4(8)  of  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1503(8]). 

(8)  Elementary  School  means  a  day  or 
residential  school  which  provides 
elementary  education,  as  determined 
under  State  law. 

(9)  Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(10)  Indian  Lands  means  any  real 
property  owvned  by  an  Indian  tribe,  any 


real  property  held  in  trust  by  the  United 
States  for  Indian  tribes,  and  any  real 
property  held  by  Indian  tribes  that  is 
subject  to  restrictions  on  alienation 
imposed  by  the  United  States. 

(11)  Indian  Tribe  means  an  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C  1601  et  seq.) 
that  is  recognized  by  the  United  States 
as  Indians  because  of  their  status  as 
Indians. 

(12)  Institution  of  Higher  Education 
has  the  same  meaning  given  such  term 
in  section  1201(a]  of  the  Higher 
EducaUon  Act  of  1965  (20  U.S.C. 
1141(a)). 

(13)  Local  Applicant  means  any 
eligible  applicant  oUier  than  a  State  or 
Indian  tribe. 

(14)  Local  Educational  Agency  has  the 
same  meaning  given  such  term  in 
section  1201(g]  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1141(g)). 

Mis)  Local  Government  Agency  means 
a  public  agency  that  is  engaged  in 
imeeting  human,  social,  educational,  or 
f  environmental  needs. 

(16)  Non-Participant  Volunteer  means 
an  individual  who  is  not  a  participant 
enrolled  in  a  program  but  who  assists  a 
program  funded  under  this  Chapter  by 
providing  volunteer  services. 

(17)  Out-Of-School  Youth  means  an 
individual  who: 

(i)  Has  not  attained  the  age  of  27: 
(ii)  Has  not  completed  college  or  the 

equivalent  thereof;  and 
(iii)  Is  not  enrolled  in  an  elementary  or 

secondary  school  or  institution  of  higher 

education. 

(18)  Participant  means  an  individual 
enrolled  in  a  program  that  receives 
assistance  under  this  Chapter. 
Participants  shall  not  be  considered 
employees  of  the  program. 

(19)  Partnership  Program  means  a 
program  through  which  adult  volunteers, 
public  or  private  agencies,  institutions  of 
higher  education,  or  businesses  assist  a 
local  educational  agency. 

(20)  Placement  means  the  matching  of 
a  participant  with  a  specific  project. 

(21)  Program  means  an  activity 
carried  out  with  assistance  provided 
under  this  Chapter. 

(22)  Program  Agency  means: 
(i)  A  Federal  or  State  agency 

designated  to  manage  a  youth  corps 
program; 

(ii)  The  governing  body  of  an  Indian 
tribe  that  administers  a  youth  corps 
program:  or 

(iii)  A  local  applicant  administering  a 
youth  corps  program. 
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(23)  Project  means  an  activity  that 
results  in  a  speciHc  identifiable  service 
or  product  that  otherwise  would  not  be 
done  with  existing  funds,  and  that  does 
not  duplicate  the  routine  services  or 
functions  of  the  employer  to  whom 
participants  are  assigned. 

(24)  Public  Lands  means  any  lands  or 
waters  (or  interest  therein)  owned  or 
administered  by  the  United  States  or  by 
an  agency  or  instrumentality  of  a  State 
or  local  government. 

(25)  Secondary  School  means  a  day  or 
residential  school  which  provides 
secondary  education,  as  determined 
under  State  law,  except  that  it  does  not 
include  any  education  provided  beyond 
grade  12. 

(26)  Service-Learning  means  a 
method: 

(i)  Under  which  students  learn  and 
develop  through  active  participation  in 
thoughtfully  organized  service 
experiences  that  meet  actual  community 
needs  and  that  are  coordinated  in 
collaboration  with  the  school  and 
community; 

(ii)  That  is  integrated  into  the 
students'  academic  curriculum  or 
provides  structured  time  for  a  student  to 
think,  talk,  or  write  about  what  the 
student  did  and  saw  during  the  actual 
service  activity; 

(iii)  That  provides  students  with 
opportunities  to  use  newly  acquired 
skills  and  knowledge  in  real-life 
situations  in  their  own  communities;  and 

(iv)  That  enhances  what  is  taught  in 
school  by  extending  student  learning 
beyond  the  classroom  and  into  the 
community  and  helps  to  foster  the 
development  of  a  sense  of  caring  for 
others. 

(27)  Service  Opportunity  means  a 
program  or  project,  including  service- 
learning  program  or  project,  that  enables 
participants  to  perform  meaningful  and 
constructive  service  in  agencies, 
institutions,  and  situations  where  the 
application  of  human  talent  and 
dedication  may  help  to  meet  human, 
educational,  linguistic,  and 
environmental  community  needs, 
especially  those  relating  to  poverty. 

(28)  Special  Senior  Service 
Participant  means  an  individual  who  is 
age  60  or  over  and  willing  to  work  full- 
time  or  part-time  in  conjunction  with  a 
full-time  national  service  program. 

(29)  Sponsoring  Organization  means 
an  organization,  eligible  to  receive 
assistance  under  this  Chapter,  that  has 
been  selected  to  provide  a  placement  for 
a  participant. 

(30)  State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 


Mariana  Islands,  and  Palau,  until  such 
time  as  the  Compact  of  Free  Association 
is  ratified. 

(31)  State  Educational  Agency  has  the 
same  meaning  given  such  term  in 
section  1471(23)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2891(23)). 

(32)  Student  means  an  individual  who 
is  enrolled  in  an  elementary  or 
secondary  school  or  institution  of  higher 
education  on  a  full-  or  part-time  basis. 

(33)  Summer  Program  means  a  youth 
corps  program  authorized  under  this 
Chapter  that  is  limited  to  the  months  of 
June.  July,  and  August. 

(34)  Youth  Corps  Program  means  a 
program,  such  as  a  conservation  corps 
or  youth  service  corps  program,  that 
offers  full-time,  productive  work  (to  be 
financed  through  stipends)  with  visible 
community  benefits  in  a  natural 
resource  or  human  service  setting  and 
that  gives  participants  a  mix  of  work 
experience,  basic  and  life  skills, 
education,  training,  and  support 
services. 

(b)  Authority  To  Make  State  Grants. 
The  Commission  may,  in  accordance 
with  the  provisions  of  this  Chapter, 
make  grants  to  States,  Indian  Tribes, 
and  local  applicants,  to  enable  them  to 
carry  out  programs  under  parts  2501, 
2502,  2503,  2504.  and  2505  of  this 
chapter. 

§  2500.3    Consolidated  applications. 

(a)  General.  The  Commission  shall  not 
award  more  than  one  grant  during  each 
fiscal  year  to  each  State  under  this 
chapter.  The  grant  will  be  designated  for 
use  in  accordance  with  one  or  more 
parts  of  this  chapter. 

(b)  Number  of  Applications.  A  State 
may  apply  for  a  grant  to  operate  one  or 
more  of  the  programs  described  in  parts 
2501  through  2505  of  this  chapter  and 
shall  consolidate  all  of  its  applications 
for  the  conduct  of  programs  under  parts 
2501  through  2505  into  a  single 
application  that  meets  the  requirements 
of  this  chapter. 

(c)  Multiple  Use.  A  grant  awarded  to 
a  State  may  be  used  by  the  State  in 
accordance  with  the  applications 
consolidated,  submitted,  and  approved 
under  the  parts.  A  State  may,  for 
example,  apply  to  operate  programs 
under  two  of  the  programs  authorized 
under  this  chapter,  but  may  receive 
funds  for  only  one  of  the  two  programs. 
States  may  not  shift  funds  from  one 
program  to  another,  and  must  use  its 
grant  for  the  program  or  programs 
designated  in  the  application  and  the 
grant  award. 

(d)  Comprehensive  Service  Plan.  All 
applications  submitted  by  States  shall 
include  a  service  plan  that  includes 


information  about  the  programs 
proposed  to  be  conducted  with  funds 
under  this  Chapter,  as  well  as  related 
e^orts  not  proposed  to  be  funded.  The 
plan  shall  describe: 

(1)  Critical  human,  educational, 
environmental,  and  public  safety 
problems,  particularly  those  needs 
relating  to  low  income  communities  and 
people,  which  will  be  addressed  through 
institutions  and  individuals  volunteering 
their  time,  energies  and  services  through 
community  service  projects  and 
initiatives; 

(2)  Efforts  to  generate  additional 
volunteer  service  hours  each  year  and  to 
encourage  additional  individuals  to 
volunteer  their  time  and  energies  in 
community  service  efforts  to  address 
these  problems; 

(3)  Efforts  to  discover  and  encourage 
new  leaders,  especially  youth,  and 
develop  individuals  and  institutions  that 
serve  as  strong  examples  of  a 
commitment  to  serving  others  and  to 
convince  all  Americans  that  a  successful 
life  includes  serving  others; 

(4)  Efforts  to  encourage  young  people 
to  serve  in  programs  that  will  benefit  the 
Nation,  and  to  eliminate  barriers  to  full- 
and  part-time  service,  especially  for 
low-income  individuals; 

(5)  Efforts  to  build  on  the  existing 
organizational  framework  of  Federal. 
State,  and  local  programs  and  agencies 
to  expand  service-opportunities; 

(6)  Efforts  to  encourage  institutions, 
such  as  government,  business,  nonprofit 
organizations,  and  religious  and 
educational  institutions,  to  volunteer 
their  resources  and  energies,  and 
encourage  and  facilitate  volunteer  and 
community  service  among  their 
members,  employees,  affiliates  and 
others  involved  with  the  institution; 

(7)  The  interrelationship  among 
programs  proposed  to  be  funded  under 
the  Act; 

(8)  Joint  planning  efforts  and 
partnerships  undertaken  to  develop  this 
plan,  including  any  involvement  of  local 
public  and  private  organizations,  youth, 
low-income  communities  and  people, 
and  State  Advisory  Board;  and 

(9)  Such  other  information  as  specified 
by  the  State. 

§2500.4    Stats  advisory  board. 

(a)  Formation  of  a  State  Advisory 
Board. 

Each  State  that  applies  for  assistance 
under  this  part  is  encouraged  to 
established  a  bipartisan  and 
nonpartisan  State  Advisory  Board  of 
National  and  Community  Service. 

(b)  Membership  in  a  State  Advisory 
Board.  (1)  The  chief  executive  officer  of 
a  State  that  applies  for  assistance  under 
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this  Part  shall  appoint  members  to  a 
State  Advisory  Board  of  National  and 
Community  Service  from  among: 

(i)  Representatives  of  State  agencies 
administering  community  service,  youth 
service,  and  job  training  programs; 

(ii)  Youth  and  low-income  individuals; 

(iii)  Representatives  of  labor, 
business,  agencies,  working  with  youth. 
community  based  organizations  such  as 
community  action  agencies,  students, 
teachers,  older  American  Volunteer 
Programs  as  established  under  title  II  of 
the  Domestic  Volunteer  Service  Act  of 
1973,  full-time  youth  service  corps 
programs,  school-based  community 
service  programs,  higher  education 
institutions,  local  educational  agencies, 
volunteer  public  safety  organizations, 
educational  partnership  programs,  and 
other  organizations  working  with 
volunteers;  and 

(2)  To  the  extent  possible,  the 
membership  of  the  Advisory  Board  shall 
be  balanced  according  to  race,  ethnicity, 
age.  gender,  and  political  party,  and 
shall  include  individuals  with 
disabilities. 

(c)  Duties  of  the  Board.  A  State 
Advisory  Board  shall  assist  the  State 
agency  administering  a  program  under 
this  Chapter  in: 

(1)  Developing  the  Comprehensive 
Service  Plan  described  in  S  2501.2(d); 

(2)  Coordinating  programs  receiving 
assistance  under  this  part  and  related 
programs  within  the  State; 

(3)  Disseminating  information 
concerning  service  programs  that 
receive  assistance  under  this  chapter. 

(4)  Recruiting  participants  for  projects 
that  receive  assistance  under  this 
chapter 

(5)  Developing  programs,  training 
methods,  curriculum  materials,  and 
other  materials  and  activities  related  to 
programs  receiving  assistance  under  this 
chapter;  and 

(6)  Developing  an  evaluation  plan  for 
the  proposed  program  regarding  its 
effectiveness  and  the  achievement  of 
proposed  goals  and  predicted  outcomes. 

PART  2501— SERVE-AMERICA: 
PROGRAMS  FOR  STUDENTS  AND 
OUT-OF-SCHOOL  YOUTH 


Eligibility  to  receive  grants. 


Sea 
2501.1 

Qsnsral  Application  Provisions  and 
Procsdurss 

2501.2 
2501.3 
2501.4 
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2501.6 
2501.7 
2501.8 
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State  application. 
Local  application. 
Assurances. 

State  Serve-America  Plan. 
Local  Serve-America  Proposal 
Distribution  of  funds. 
Approval. 
Uses  of  funds. 
Planning  grants. 


2501.11  Term  of  grant. 

2501.12  Federal  share. 

2501.13  Reservation  of  funds. 

2501.14  Authorized  uses  of  funds. 

2501.15  Participation  of  children  and 
teachers  from  private  schools. 

2501.16  Priority  for  funding. 
Authority:  42  U.S.C.  12501  et  seq. 

S  2501.1    EHglbiiity  to  rscsivs  grants. 

(a)  States  and  Indian  Tribes  whose 
applications  are  approved  by  the 
Commission  are  eligible  to  receive 
Serve-America  operating  or  planning 
grants, 

(b)  Local  applicants  meeting  the 
requirements  in  paragraph  (c)  of  this 
section  are  eligible  to  receive  Serve- 
America  grants  to  conduct  activities 
described  in  S  2501.9  (b),  (c).  and  (d): 

(1)  From  the  State  in  which  they  are 
located,  subject  to  the  approval  of  the 
State  Educational  Agency;  or 

(2)  In  the  case  of  a  local  applicant 
located  in  a  State  that  has  not  submitted 
an  application  for  a  Serve-America 
operating  or  planning  grant,  directly 
from  the  Commission. 

(c)  Eligibility  for  Serve-America 
grants. 

(1)  To  implement,  operate,  or  expand 
a  school-based  service-learning  program 
described  in  S  2501.9(b)  of  this  part,  a 
local  applicant  must  be: 

(i)  A  local  educational  agency 
working  in  partnership  with  one  or  more 
public  or  private  non-profit 
organizations  that  will  make  service 
opportunities  available  for  participants; 
or 

(ii)  A  public  or  private  nonprofit 
organization  that  will  make  service 
opportunities  available  for  participants, 
working  in  partnership  with  one  or  more 
local  educational  agencies; 

(2)  To  implement,  operate,  or  expand 
a  community  service  program  described 
in  §  2501.9(c)  of  this  part,  a  local 
applicant  must  be: 

(i)  A  public  or  private  nonprofit 
organization  that  works  with 
disadvantaged  youth  working  in 
partnership  with  one  or  more  public  or 
private  nonprofit  organizations  that  will 
make  service  opportunities  available  for 
participants:  or 

(ii)  A  public  or  private  nonprofit 
organization  that  will  make  service 
opportunities  available  working  in 
partnership  with  one  or  more  public  or 
private  nonprofit  organizations  that 
work  with  disadvantaged  youth; 

(3)  To  implement,  operate,  or  expand 
an  adult  volunteer  or  partnership 
program  described  in  S  2501.9(d)  of  this 
part,  a  local  applicant  must  be: 

(i)  A  local  educational  agency 
working  in  partnership  with  one  or  more 
public  or  private  nonprofit  organizations 
or  private  for-profit  businesses;  or 


(ii)  A  public  or  private  nonprofit 
organization  working  in  partnership 
with  one  or  more  local  educational 
agencies; 

(4)  For  the  purposes  of  this  section, 
the  term  "partnership"  means  pursuant 
to  a  written  agreement  specifying  the 
responsibilities  of  each  partner  with 
respect  to  the  development  and 
operation  of  the  program  proposed  to  be 
conducted  under  this  part 

General  Application  Provisions  and 
Procedures 

92501.2  Stats  appllcatioa 

(a)  An  application  for  Serve-America 
funds  may  be  made  by  the  State,  acting 
throuqh  the  State  Educational  Agency. 
The  application  must  contain: 

(1)  The  amount  of  funds  requested  for 
each  fiscal  year  during  the  period 
covered  by  the  State  plan; 

(2)  An  assurance  that  the  State  will 
comply  with  the  requirements  of  this 
chapter, 

(3)  A  budget  of  expenditures,  which 
provides  an  estimate  of  the  use  and 
distribution  of  ServeAmerica  funds 
during  the  period  covered  by  the 
application  consistent  with  the 
provisions  of  {  2501.13  of  this  part: 

(4)  An  assurance  that  the  State  will 
ensure  compliance  with  the  Drug-Free 
Workplace  Requirements  for  Federal 
Grant  Recipients  under  section  5153 
through  5158  of  the  Anti-Drug  Abuse  Act 
of  1988  (41  U.S.C.  702-707); 

(5)  The  Serve-America  plan,  as 
required  in  S  2501.13  of  this  part; 

(6)  The  number  of  individuals 
currently  involved  in  community  service 
as  participants  in  programs  proposed  to 
receive  funds  under  this  part; 

(7)  The  number  of  additional 
participants  and  non-participant 
volunteers  expected  to  become  involved 
in  community  service  under  the  program 
(if  applicable); 

(8)  A  description  of  how  non- 
participant  volunteers  will  assist  the 
program;  and 

(9)  Such  other  information  as  specified 
by  the  Conunission. 

(b)  Apphcations  must  be  submitted 
annually  at  such  time  and  in  such 
manner  as  prescribed  by  the 
Commission. 

52501.3  LAcal  application. 

An  application  for  Serve-America 
funds  made  by  local  applicants  eligible 
for  grants  under  $  2S01.12(b)(2)  of  this 
part  must  contain: 

(a)  The  amount  of  funds  requested  for 
the  period  covered  by  the  application; 

(b)  An  assurance  that  the  local 
applicant  will  comply  with  the 
requirements  of  this  chapter. 
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(c)  A  budget  of  expenditures,  which 
provides  an  estimate  of  the  use  of  Serve- 
America  funds  during  the  period 
covered  by  the  application; 

(d)  An  assurance  that  the  applicant 
will  ensure  compliance  with  the  Drug- 
Free  Workplace  Requirements  for 
Federal  Grant  Recipients  under  sections 
5153  through  5158  of  the  Anti-Drug 
Abuse  Act  of  1988  (41  U.S.C.  702-707); 

(e)  A  local  Serve-America  proposal, 
as  required  in  §  2501.6  of  this  part; 

(f)  A  copy  of  a  written  agreement 
between  the  partners  «tating  that  the 
proposed  program  was  jointly 
developed  by  the  parties  and  that  the 
program  will  be  jointly  executed  by  the 
parties;  and 

(g)  The  number  of  individuals 
currently  involved  in  community  service 
as  participants  in  programs  proposed  to 
receive  funds  under  this  part; 

(h)  The  number  of  additional 
participants  and  nonparticipdnl 
volunteers  expected  to  become  involved 
in  community  service  under,  the 
program  (if  applicable]; 

(i)  A  description  of  how  non- 
participant  volunteers  will  assist  the 
program;  and 

(j)  Such  other  information  as  specified 
by  the  Commission  or  the  State 
Educational  Agency. 

§  2501.4    Assurances. 

(a)  The  State  Serve-America  plan 
must  include  assurances  that: 

{!)  The  State  will  ensure  that  local 
applicants  are  funded  in  accordance 
with  the  provisions  of  this  Chapter 

(2)  The  State  will  keep  such  records 
and  provide  such  information  to  the 
Commission  as  may  be  required  for 
fiscal  audits  and  program  evaluation; 
and 

(3)  The  State  will  assure  that  local 
applicants  comply  with  the  requirements 
of  this  chapter. 

(b)  The  local  Serve-America  proposal 
must  include  assurances  that: 

(1)  The  kx:ai  applicant  will  assure 
compliance  with  the  requirements  of  this 
chapter, 

(2)  Prior  to  the  placement  of  a 
participant,  the  program  will  consult 
with  any  local  labor  organization 
representing  employees  in  the  area  who 
are  engaged  in  the  same  or  similar  work 
as  that  proposed  to  be  carried  out  by 
such  program; 

(3)  An  assurance  that  the  applicant 
will  develop  an  age-appropriate  learning 
component  for  participants  in  the 
program  that  shall  include  a  chance  for 
participants  to  reflect  on  service 
experiences  and  expected  learning 
outcomes;  and 

(4)  Assurances  that  participants  in  the 
program  wiii  be  provided  with 


information  concerning  VISTA,  the 
Peace  Corps  (as  established  by  the 
Peace  Corps  Act  (22  U.S.C.  2501  et 
seq.)],  chapter  30  of  title  38,  United 
States  Code,  chapter  106  of  title  10, 
United  States  Code,  full-time  Youth 
Service  Corps  and  National  Service 
programs  receiving  assistance  under  this 
title,  and  other  service  options  and  their 
benefits  (such  as  student  loan  deferment 
and  forgiveness)  as  appropriate. 

S  2501.5    State  Servs-Amertca  Ptan. 

(a)  A  State  Serve-America  Plan  for  an 
operating  grant  must  cover  a  period  of 
not  more  than  three  years  and  must 
contain  a  description  of  the  manner  in 
which: 

(1)  Local  applicants  will  be  ranked  by 
the  State  according  to  the  criteria 
described  in  S  2501.16  of  this  part  and  in 
a  manner  that  ensures  the  equitable 
treatment  of  local  applications 
submitted  by  both  local  educational 
agencies  and  community-based  ' 
organizations; 

(2)  Service  programs  within  the  State 
will  be  coordinated  with  each  other  and 
with  other  Federally  assisted  education 
programs,  training  programs,  and  other 
appropriate  programs  that  serve  youth; 

(3)  Cooperative  efforts  among  local 
educational  agencies,  local  government 
agencies,  community-based  agencies, 
businesses,  and  State  agencies  to 
develop  and  provide  service 
opportunities,  including  those  that 
involve  the  participation  of  urban, 
suburban,  and  rural  youth  working 
together,  will  be  encouraged; 

(4)  Economically  and  educationally 
disadvantaged  youths,  including 
individuals  with  disabilities,  youth  with 
limited  basic  skills  or  learning 
disabilities,  youth  in  foster  care  who  are 
becoming  too  old  for  foster  care,  youth 
of  limited  English  proficiency,  and 
homeless  youth  are  assured  of  service 
opportunities; 

(5)  Service  programs  that  receive 
assistance  under  this  part  will  be 
evaluated; 

(6)  Programs  that  receive  assistance 
under  this  part  will  serve  urban  and 
rural  areas  and  any  tribal  areas  that 
exist  within  such  State; 

(7)  Training  and  technical  assistance 
will  be  provided  to  local  grantees  by 
qualified  and  experienced  individuals 
employed  by  the  State  or  through  grant 
or  contract  with  experienced  content 
specialist  and  youth  service  resources 
organizations; 

(8)  Non-Federal  assistance  will  be 
used  to  expand  service  opportunities  for 
students  and  out-of-school  youth; 

(9)  Information  and  outreach  services 
will  be  disseminated  and  utilized  to 
ensure  the  involvement  of  a  broad  range 


of  organizations,  particularly 
community-based  oi:ganizations;  and 

(10)  The  State  will  give  special 
consideration  to  providing  assistance  to 
projects  that  will  provide  academic 
credit  to  participants  or  are  integrated 
into  the  academic  program  of  the  school. 

(b)  A  State  Serve-America  Plan  for  a 
planning  grant  must  cover  a  period  of 
not  more  than  one  year,  describe 
activities  mentioned  in  i  2501.9(a)  of 
this  part  proposed  to  be  conducted 
under  the  plan,  including  a  description 
of  activities  proposed  to  be 
accomplished  through  grants  and 
contracts  with  qualified  organizations 
and  individuals. 

S2S01^    Local  Ssrva  Amartca  ProposaL 

(a)  A  local  Serve-America  Proposal 
must:  (1)  Establish  and  specify  the 
membership  and  role  of  an  advisory 
committee.  Representatives  of 
community-based  agencies  including 
community  action  agencies,  service 
recipients,  youth-serving  agencies, 
youth,  parents,  teachers,  administrators, 
agencies  that  serve  older  adults,  school 
board  members,  labor,  business,  and 
individuals  with  disabilities,  if  any  such 
entities  exist  in  the  community,  shall  be 
offered  the  opportunity  to  serve  on  the 
committee; 

(2)  Describe  the  goals  of  the  program 
which  shall  include  goals  that  are 
qualifiable,  measurable,  and 
demonstrate  any  benefits  that  flow  from 
the  program  to  the  participants  and  the 
commimity; 

(3)  Describe  service  opportunities  to 
be  provided  under  the  program  that 
shall  include  evidence  that  participants 
will  make  a  sustained  commitment  to 
the  service  project; 

(4)  Describe  the  manner  in  which  the 
participants  in  the  program  will  be 
recruited,  including  any  special  efforts 
that  will  be  utilized  to  recruit  out-of- 
school  youth  with  the  assistance  of 
community-based  agencies; 

(5)  Describe  the  manner  in  which 
participants  in  the  program  were  or  will 
be  involved  in  the  design  and  operation 
of  the  program; 

(6)  Describe  the  qualifications,  and 
responsibilities  of  the  coordinator  of  the 
program  assisted  under  this  part; 

(7)  Describe  preservice  and  inservice 
training  for  supervisors,  teachers,  and 
participants  in  the  program; 

(8)  Describe  the  manner  in  which 
exemplary  service  will  be  recognized; 

(9)  Describe  any  potential  resources 
that  will  permit  continuation  of  the 
program,  if  needed,  after  the  assistance 
received  under  this  part  has  ended;  and 

(10)  Disclose  whether  the  program 
plans  include  preventing  and  treating 
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school-age  drug  and  alcohol  abuse  and 
dependency. 

(b)  If  the  local  applicant  intends  to 
operate  a  program  described  in  S  2501.9 
(b)  or  (c)  of  this  part,  the  local  Serve- 
America  proposal  submitted  by  the 
applicant  must  include: 

(1)  A  disclosure  of  whether  or  not  the 
participants  will  receive  academic  credit 
for  participation  in  the  program  and 
whether  the  program  is  integrated  into 
the  academic  program  of  the  school; 

(2)  The  target  levels  of  participants  in 
thp  program  and  the  target  levels  for  the 
hours  of  service  that  such  participants 
will  provide  individually  and  as  a  group; 
I   (31  The  proportion  of  expected 
participants  in  the  program  who  are 
educationally  or  economically 
disadvantaged,  including  participants 
with  disabilities; 

(4)  The  ages  or  grade  levels  of 
expected  participants  in  the  program; 
and 

(5)  Other  relevant  demographic 
information  concerning  such  expected 
participants. 

(c)  If  the  local  applicant  intends  to 
operate  a  program  described  in 

S  2501.9(d)  of  this  part,  the  local  Serve- 
America  proposal  must  describe  the 
students  who  will  be  assisted  through 
such  a  program,  including  the  ages  and 
grade  levels  of  such  students. 

S  2501.7    Distribution  of  funds.  I 

(a)  If  less  than  $20,000,000  is  made 
available  in  each  fiscal  year  to  carry  out 
this  part,  the  Commission  in 
consultation  with  the  Secretary  of 
Education  will  award  operating  or 
planning  grants  to  States  and  Indian 
Tribes,  and  to  eligible  local  applicants  in 
States  that  have  not  applied  for  funding 
under  this  part,  on  a  competitive  basis, 
taking  into  account  the  degree  to  which 
the  proposed  plan  meets  the 
requirements  of  this  Chapter  and  the 
priorities  in  §  2501.16  of  this  part. 

(b)  If  $20,000,000  or  more  is  made 
available  to  carry  out  this  part,  the 
Commission  in  consultation  w^ith  the 
Secretary  of  Education  will: 

(1)  Reserve  not  more  than  1  percent 
for  payments  to  Indian  Tribes,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  Palau.  until  such  time  as  the 
Compact  of  Free  Association  is  ratified 
to  be  allotted  in  accordance  with  their 
respective  needs; 

(2)  Allot  the  remaining  funds  as 
follows:  (i)  From  50  percent  of  such 
remainder  the  Commission  shall  allot  to 
each  State  an  amount  which  bears  the 
same  ratio  to  50  percent  of  such 
remainder  as  the  population  of  the  State 
bears  to  the  school-aged  population  of 
all  States. 


(ii)  From  50  percent  of  such  remainder 
the  Commission  shall  allot  to  each  State 
an  amount  which  bears  the  same  ratio 
to  50  percent  of  such  remainder  as 
allocations  to  the  State  for  the  previous 
fiscal  year's  appropriation  under  the 
basic  grant  of  chapter  1  of  title  1  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  bears  to  such  allocations  to 
all  States. 

(iii)  For  purposes  of  this  paragraph: 
(A)  The  term  "school-age  population" 
means  the  population  aged  5  through  17, 
inclusive; 

(B)  The  term  "State"  includes  the  50 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(3)  For  any  year  in  which  a  State  is 
solely  carrying  out  planning  activities 
pursuant  to  a  grant  described  in 

§  2501.10  of  this  part  a  State  may  be 
paid  not  more  than  25  percent  of  its 
allotment  under  paragraph  (b)(2)  of  this 
section; 

(4)  If  any  State  does  not  have  an 
application  approved  under  {  2501.8  of 
this  part  the  Commission  may  use  the 
allotment  the  State  would  otherwise 
have  received  under  paragraph  (b)(3)  of 
this  section  to  make  grants  to  eligible 
local  applicants  located  within  the  State 
using  the  priority  criteria  described  in 

§  2501.16  of  this  part:  and 

(5)  Funds  remaining  after  the 
requirements  of  paragraphs  (b)  (1) 
through  (5)  of  this  section  have  been 
carried  out  will  be  reallotted  to  States 
having  approved  applications  under 

S  2501.8  of  this  part  based  on  the 
formula  described  in  paragraph  (b)(3)  of 
this  section. 

§2501.8    Approval 

If  S  2501.7(b)  of  this  part  applies,  the 
Commission  shall  approve  applications 
submitted  by  States.  Indian  Tribes,  and 
to  eligible  local  applicants  in  States  that 
have  not  applied  for  funding,  that 
comply  with  the  provisions  of  this 
Chapter.  The  Commission  may,  at  its 
discretion,  assist  applicants  in  bringing 
their  applications  into  compliance. 

92501.9    Usas  Of  funds. 

Grantees  may  use  funds  provided 
under  this  part  for 

(a)  Planning  and  building  State 
capacity  (which  may  be  accomplished 
through  grants  and  contracts  with 
qualified  organizations)  for 
implementing  statewide,  school-aged 
service-learning  programs,  including: 

(1)  Pre-service  and  in-service  training 
for  teachers,  supervisors,  and  personnel 
from  community  organizations  in  which 
service  opportunities  will  be  provided 
that  will  be  conducted  by  qualified 
individuals  or  organizations  that  have 
experience  in  service-learning  programs; 


(2)  Developing  sei  vice-learning 
curricula,  including  age-appropriate 
learning  components  for  students  to 
analyze  and  apply  their  service 
experiences; 

(3)  Forming  local  partnerships  to  I 
develop  school-based  community  | 
service  programs  in  accordance  with 
this  subpart; 

(4)  Devising  appropriate  methods  for 
research  and  evaluation  of  the 
educational  value  of  youth  service 
opportunities  and  the  effect  of  youth 
service  programs  on  communities; 

(5)  Establishing  effective  outreach  and 
dissemination  to  ensure  the  broadest 
possible  involvement  of  non-profit 
community  based  organizations  and 
youth-service  agencies  with 
demonstrated  effectiveness  in  their 
communities;  and 

(6)  Integrating  service-learning  into 
academic  curricula. 

(b)  The  implementation,  operation,  or 
expansion  of  schoolbased  service- 
learning  programs. 

(c)  The  implementation,  operation,  or 
expansion  of  community  service 
programs  for  school  dropouts,  out-of- 
school  youth  and  other  youths. 

(d)  The  implementation,  operation,  or 
expansion  of  programs  involving  adult 
volunteers  in  schools,  or  partnerships  of 
schools  and  public  or  private 
organizations,  to  improve  the  education 
of  at-risk  students,  school  dropouts,  and 
out-of-school  youth. 

82501.10    Planning  grants. 

The  Commission  may  make  planning 
grants  to  States  or  Indian  Tribes  to 
conduct  activities  described  in 
S  2501.4(a)  of  this  part.  Such  grants  will 
be  in  an  amount  described  in 
S  2501.7(b)(4)  of  this  part,  or.  if 
S  2501.7(a]  of  this  part  applies,  in  an 
amount  determined  by  the  Commission 
to  be  sufficient  to  conduct  the  proposed 
activities. 

(2501.11    Tarm  Of  grant 

(a)  Grants  to  States  and  Indian  Tribes, 
other  than  planning  grants,  shall  be  for  a 
term  of  not  more  than  three  years, 
subject  to  annual  appropriations  and 
approval  of  the  application  required  in 

S  2501.7  of  this  part. 

(b)  Grants  made  directly  to  local 
applicants  by  the  Commission  shall  be 
for  a  term  of  not  more  than  one  year. 

(c)  Planning  grants  shall  be  for  a  term 
of  not  more  than  one  year. 

S  2501.12    Fadaral  share. 

(a)  The  Federal  share  of  a  grant  for  a 
project  under  this  part  may  not  exceed: 

(1)  90  percent  of  the  total  cost  of  a 
project  for  the  first  year  for  which  the 
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project  receives  assistance  under  this 
part: 

(2)  80  percent  of  the  total  cost  of  a 
project  for  the  second  year  for  which  the 
project  receives  assistance  under  this 
part:  and 

(3)  70  percent  of  the  total  cost  of  a 
project  for  the  third  year  for  which  the 
project  receives  assistance  under  this 
part. 

(b]  The  non-Federal  share  of  the  costs 
of  the  project  may  be  in  cash  or  in  kind, 
subject  to  the  provisions  of  subpart  C  of 
part  2506  of  this  chapter. 

(c)  If  a  grantee  is  unable  to  pay  the 
non-Federal  share  of  the  costs  of  the 
project  due  to  lack  of  resources,  the 
grantee  may  request  a  waiver  of  the 
requirements  of  paragraph  (a)  of  this 
section.  A  request  for  a  waiver  must  be 
in  writing  to  the  Commission  and  will  be 
approved  if  the  Commission  determines 
that  such  a  waiver  would  be  equitable 
due  to  a  lack  of  resources  at  the  State  or 
local  level. 

$2501.13    ReMTvation  of  fund*. 

A  State  receiving  a  Serve-America 
gr*ant  other  than  a  planning  grant  shall 
1  se: 

(a)  Not  more  than  5  percent  of  such 
funds  for  administrative  costs  for  any 
fiscal  year 

(b)  Not  more  than  10  percent  of  such 
ftmds  to  build  capacity  through  training, 
technical  assistance,  ciuriculum 
development,  and  coordination 
activities,  described  in  §  2501.9(a]  of  this 
part 

(c)  Not  less  than  60  percent  of  such 
funds  to  carry  out  school-based  service 
learning  programs  described  in 

I  2Sm.9(b)  of  this  part; 

(d)  Not  less  than  15  percent  of  such 
funds  to  carry  out  community-based 
service  programs  described  in 

S  2501.9(c)  of  this  part;  and 

(e)  Not  more  than  10  percent  of  such 
funds  to  carry  out  adult  volunteer  and 
partnership  programs  described  in 

5  2501.9(d)  of  this  part 

9  2S01.14    Authodzad  UMS  Of  funds. 

(a)  Grants  made  under  this  part  may 
be  used  for  the  supervision  of 
participating  students,  program 
administration,  training,  reasonable 
transportation  costs,  insurance, 
evaluations,  and  for  other  reasonable 
expenses. 

(b)  Grants  made  available  under  this 
part  may  not  be  used  to  pay  any  stipend, 
allowance,  or  other  financial  support  to 
any  participant,  except  reimbursement 
for  transportation,  meals,  and  other 
reasonable  out-of-pocket  expenses 
directly  related  to  participation  in  a 
program  assisted  under  this  part. 


S2S01.1S    PirtlcipeUon  of  tMktnn  and 
teacfwrs  from  prtvcte  tdiools. 

To  the  extent  consistent  with  the 
number  of  children  in  the  State  or  in  the 
school  district  of  a  local  educational 
agency  receiving  funds  under  this  part 
who  are  enrolled  in  private  nonprofit 
elementary  and  secondary  schools,  such 
State  or  agency  shall  (after  consultation 
with  appropriate  private  school 
representatives)  make  provision: 

(a)  For  the  inclusion  of  services  and 
arrangements  for  the  benefit  of  such 
children  so  as  to  assure  the  equitable 
participation  of  such  children  in  the 
programs  or  projects  implemented  to 
carry  out  the  purposes  and  provide  the 
benefits  described  in  this  part: 

(b)  Where  applicable,  for  the  training 
of  the  teachers  of  such  children  so  as  to 
assure  the  equitable  participation  of 
such  teachers  in  the  programs  of 
projects  implemented  to  carry  out  the 
purposes  and  provide  the  benefits 
described  in  this  part:  and 

(c)  If  a  State  or  local  educational 
agency  or  institution  of  higher  education 
is  prohibited  by  law  from  providing  for 
the  participation  of  children  or  teachers 
from  private  nonprofit  schools  as 
required  by  paragraph  (a)  of  this  section, 
or  if  the  Commission  determines  that  a 
State  or  local  educational  agency 
substantially  fails  or  is  unwilling  to 
provide  for  such  participation  on  an 
equitable  basis,  the  Commission  shall 
waive  such  requirements  and  shall 
arrange  for  the  provision  of  services  to 
such  children  and  teachers.  Such 
waivers  shall  be  subject  to  consultation, 
withholding,  notice,  and  judicial  review 
requirements  iri  accordance  with  section 
1017  of  the  Elementary  and  Secondary 
Education  Act  of  1965. 

$2501.14    Pi  Kn  Ity  for  funding. 

(a)  In  providing  assistance  under  this 
part,  the  State  educational  agency,  or 
the  Commission  if  S  2501.1(b)(2)  of  this 
part  applies,  shall  give  priority  for  funds 
described  in  S  2501.9  (b)  and  (c)  of  this 
part  to  applications  that  describe 
programs  that: 

(1)  Involve  participants  in  the  design 
and  operation  of  the  program: 

(2)  Are  in  the  greatest  need  of 
assistance,  such  as  programs  targeting 
low-income  areas; 

(3)  Involve  students  from  both  public 
and  private  elementary  and  secondary 
schools  or  individuals  of  different  ages, 
races,  sexes,  ethnic  groups,  disabilities, 
and  economic  back^unds  serving 
together 

(4)  Are  integrated  into  the  academic 
program: 

(5)  Involve  a  focus  on  substance  abuse 
prevention  or  school  drop-out 
prevention: 


(6)  Demonstrate  the  ability  to  achieve 
goals  of  this  chapter  and 

(7)  Are  part  of  a  State  Comprehensive 
Service  Plan. 

(b)  In  the  case  of  an  adult  volunteer 
and  partnership  program  (as  described 
in  S  2501.9(d)  of  this  part)  the  State  shall 
give  priority  to  applications  that  contain 
a  description  of  programs: 

(1)  That  involve  older  Americans  or 
parents  as  adult  volunteers; 

(2)  That  involve  a  partnership 
between  an  educational  institution  and 
a  private  business  in  the  community; 

(3)  That  include  a  focus  on  substance 
abuse  prevention,  school  drop-out 
prevention,  or  nutrition;  or 

(4)  That  will  improve  basic  skill    ind 
reduce  illiteracy. 

PART  2502— HIGHER  EDUCATION 
PROGRAM:  INNOVATIVE  PROJECTS 
FOR  COMMUNITY  SERVICE 

2502.1  General 

2502.2  Eligibility  for  grants. 

2502.3  Types  of  granU. 

2502.4  Application. 

2502.5  Criteria  for  evaluating  applications. 

2502.6  Federal  share. 

2502.7  Reservation  of  funds. 
25023  Term  of  graoL 

Authority:  42  U.S.C.  12S01  et  seq. 

§2502.1    GmeraL 

The  purpose  of  this  part  is  to  support 
innovative  projects  to  encourage 
students  to  participate  in  community 
service  activities. 

S  2502.2    Ellga)Mty  for  grants. 

The  following  are  eligible  for  grants 
under  this  Part: 

(a)  Institutions  of  higher  education; 

(b)  Consortia  of  Institutions  of  higher 
education;  and 

(c)  Public  or  private  nonprofit 
agencies  and  organizations,  including 
States,  in  consortia  with  institutions  of 
higher  education. 


S2502.J    Typasofi 

The  Commission  in  consultation  with 
the  Secretary  of  Education  may  make 
grants  under  this  Part  for  the  following 
purposes: 

(a)  To  enable  institutions  to  create  or 
expand  community  service  activities  for 
students  attending  that  institution: 

(b)  To  encourage  student-initiated  and 
student-designed  community  service 
projects; 

(c)  To  facilitate  the  integration  of 
community  service  into  academic 
curricula,  so  that  students  can  obtain 
credit  for  their  conununity  service; 

(d)  To  encourage  students  to 
participate  in  community  service 
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activities  that  will  engender  a  sense  of 
social  responsibility  and  commitment  to 
the  community; 

(e)  To  encourage  students  to  assist  in 
the  teaching  of  individuals  with  limited 
basic  skills  or  an  inability  to  read  and 
write:  and 

(f)  To  provide  for  the  training  of 
teachers,  prospective  teachers,  related 
education  personnel,  and  community 
leaders  in  the  skills  necessary  to 
develop,  supervise,  and  organize 
community  service  activities,  taking  into 
consideration  the  particular  needs  of  a 
community  and  the  ability  of  the  grantee 
to  actively  involve  a  major  part  of  the 
community  in.  and  substantially  benefit 
the  community  by.  the  proposed 
community  service  activities. 

§2502.4    Application. 

(a)  To  receive  a  grant  under  this  part, 
an  eligible  applicant  shall  prepare  and 
submit  to  the  Commission  an 
application  that,  includes  the  following 
information: 

(1)  A  description  of  the  proposed 
program  to  be  established  with 
assistance  provided  under  the  grant: 

(2)  A  description  of  the  human, 
educational,  environmental  or  public 
safety  service  that  participants  will 
perform  and  the  community  need  that 
will  be  addressed  under  such  program; 

(3)  A  description  of  whether  or  not 
students  will  receive  academic  credit  for 
community  service  activities  under  the 
program  and  whether  the  program  is 
integrated  into  the  academic  curriculum; 

(4)  A  description  of  the  procedure  for 
training  supervisors  and  participants 
and  supervising  and  organizing 
participants  in  such  proposed  program: 

(5)  A  description  of  the  procedures  to 
ensure  that  the  proposed  program 
provides  participants  with  an 
opportunity  to  reflect  on  their  service 
experiences; 

(6)  A  description  of  the  budget  for  the 
program  and  the  amount  of  funds 
requested  for  each  fiscal  year  during  the 
period  covered  by  the  application: 

(7)  Assurances  that  in  the  program, 
prior  to  the  placement  of  a  participant 
the  applicant  will  consult  with  any  local 
labor  organization  representing 
employees  in  the  area  who  are  engaged 
in  the  same  or  similar  work  as  that 
proposed  to  be  carried  out  by  such 
project; 

(8)  The  number  of  individuals 
currently  involved  in  community  service 
as  participants  in  programs  proposed  to 
receive  funds  under  this  part: 

(9)  The  munber  of  additional 
participants  and  non-participant 
volunteers  expected  to  become  involved 
in  community  service  under  the  program 
(if  applicable): 


(10)  A  description  of  how  non- 
participant  volunteers  will  assist  the 
program; 

(11)  Whether  or  not  the  proposed 
program  is  part  of  a  State 
Comprehensive  Service  Plan  or 
endorsed  by  the  State,  even  if  the 
application  for  funding  under  this  part  is 
not  being  submitted  by  the  State; 

(12)  A  description  of  any  local 
advisory  committee  that  includes  broad 
representation  from  the  community;  and 

(13)  Any  additional  information  that 
the  Commission  may  require. 

(b)  The  Commission  will  announce  in 
the  Federal  Register  the  availability  of 
funds  under  this  part,  including  the  time 
and  manner  for  submission  and  review 
of  applications. 

S  2502.5   Crtterteforevahiating 
applications. 

Applications  for  grants  under  this  part 
will  be  evaluated  based  on  the 
following: 

(a)  The  ability  of  the  proposed 
program  to  advance  the  purposes  in 

§  2502.3  of  this  part  in  such  a  way  as  to 
infuse  students  with  the  ethic  of 
voluntary  community  service: 

(b)  Tlie  degree  to  which  the  proposed 
program  represents  an  innovative 
approach; 

(c)  The  quality  of  the  proposed 
program  and  evaluation  plan; 

(d)  The  demonstrated  ability  to  effect 
the  goals  of  this  Chapter 

(e)  The  extent  to  which  participants 
are  involved  in  the  design  of  service 
projects; 

(f)  The  agreement  of  the  institution  of 
higher  education  to  integrate  the 
program  into  the  educational 
experience; 

(g)  The  likelihood  of  effective  campus- 
wide  involvement,  including  faculty, 
staff,  administration,  and  students,  or 
community-wide  impact  outside  the 
campus;  and 

(h)  The  abihty  of  the  program  to 
continue  past  the  expiration  of  the  grant. 

S  2502.6    Federal  share. 

(a)  The  Federal  share  of  each  grant 
awarded  under  this  part  shall  not 
exceed  50  percent  of  the  cost  of  the 
community  service  activities  carried  out 
with  each  such  grants; 

(b)  The  non-Federal  share  of  each 
grant  may  be  in  cash  or  in  kind  (fairly 
evaluated),  consistent  with  the  terms  of 
subpart  G  of  part  2505. 

$  2502.7    Reservation  of  funds. 

Not  more  than  five  percent  of  funds 
for  administrative  costs  for  any  fiscal 
year. 


§2502J   Tennof grant 

Grants  may  be  for  np  to  three  years, 
subject  to  annual  review  and 
availability  of  appropriations. 

PART  2503— AMERICAN 
CONSERVATION  AND  YOUTH  CORPS 
PROGRAMS 

Sec. 

ZS03.1    Purpose. 

2503.2    Eligibility. 

2503 J    Alk>catiao  of  hmds. 

2503.4  Selection  criteria. 

2503.5  Amount  of  awards. 

2503.6  General  content  of  the  State 
application. 

2503.7  Specific  content  of  the  State 
application  to  operate  a  program  directly. 

2S03.e    Specific  content  of  the  State 

application  to  conduct  a  grant  prograoL 

2S0XB    Procedures  governing  applkation  to 
■  State  to  operate  a  program. 

2503.10  Procedures  for  submitting 
application  to  the  Commission. 

2503.11  Ck)ntents  of  an  application  l)eing 
provided  directly  to  the  Commission. 

2503.12  Term  of  grant. 

Allowable  Program  Activities 

2503.13  Conser\-ation  Corps  activities. 

2503.14  Youth  Service  Corps  activities. 

2503.15  Combined  eligible  activities. 

2503.16  Ineligible  aerxice  categories. 

2503.17  Administrative  and  other  expenses. 

2503.18  Public  lands  or  Indian  lands. 

2503.19  Training  and  education  services. 

2503.20  Matching  requirement. 

2503.21  Age,  citizenship,  and  other  criteria 
for  enrollment. 

2503.22  )oint  projects  with  senior  citizens' 
organizations. 

2503.23  Use  of  volunteers. 

2503.24  Post-service  benefits. 

2503.25  Living  allowance  and  other  benefits. 
2503.28    Miscellaneous  duties  and 

authorities  of  program  agencies. 

2503.27  Health  and  safety  standards. 

2503.28  Federal  and  state  employee  status. 
Authority:  42  U.S.C  12501  et  seq. 

§  2503.1    Purpose. 

The  purpose  of  this  program  is  to 
provide  grants  for  the  creation  or 
expansion  of  full-time  or  summer  youth 
service  or  conservation  corps  programs. 

S2S03.2    ENgMNty. 

States,  Indian  Tribes,  local 
governments,  and  public  and  private 
nonprofit  organizations  are  eligible  to 
receive  awards  under  this  program.  In 
addition,  the  Commission  may  make 
awards  to,  or  enter  into  other 
appropriate  arrangements  with,  the 
Secretary  of  Agriculture,  the  Secretary 
of  the  Interior,  or  the  Director  of 
ACTION  to  carry  out  this  program. 

S25034    Allocation ol funds. 

(a)  The  Commission  will  make  awards 
on  a  competitive  basis  to  States  and 
Indian  Tribes  using  the  selection  criteria 
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and  amount  of  award  determination 
procedures  speciFied  in  $  §  2503.4  and 
2503.5. 

(1)  If  a  State  does  not  apply  for  a 
grant,  the  Commission  may  award 
grants  directly  to  local  governments  and 
public  or  private  non-profit  agencies 
with  experience  in  youth  programs 
within  the  State; 

(2)  Under  these  circumstances,  if  more 
than  one  local  applicant  in  the  State 
applies  for  funds,  the  Commission  will 
allocate  funds  among  the  local 
applicants  in  the  State  in  a  manner 
determined  by  the  Commission; 

(3)  An  Indian  Tribe  is  treated  the 
same  as  a  State  for  purposes  of  making 
grants  under  this  part.  The  Commission 
shall  reserve  an  amoimt  not  to  exceed 
one  percent  of  the  amounts  available  in 
each  Hscal  year  to  make  grants  to  Indian 
Tribes;  and 

(4)  The  Commission  shall  reserve  an 
amount  not  to  exceed  five  percent  of  the 
amounts  made  available  in  each  fiscal 
year  to  make  grants  for  Federal  disaster 
relief  programs. 

§2503.4    Sctaction  crttarla. 

(a)  The  Commission  will  consider 
making  an  award  to  any  applicant  that 
meets  the  criteria  specified  in  this  part. 
The  Commission  will  give  preference  to 
programs  that: 

(1)  Will  provide  long-term  benefits  to 
the  public: 

(2)  Will  instill  a  work  ethic  and  a 
sense  of  public  service  in  the 
participants; 

(3)  Will  be  labor  intensive,  and 
involve  youth  operating  in  crews; 

(4)  Can  be  planned  and  initiated 
promptly; 

(5]  Will  enhance  skills  development 
and  educational  level  and  opportunities 
for  the  participants; 

(6)  Demonstrate  the  ability  to  achieve 
the  goals  of  this  chapter  and 

(7)  Are  part  of  a  State  Comprehensive 
Service  Plan. 

(b)  In  addition,  the  Commission  shall 
ensure  the  equitable  treatment  of  both 
urban  and  rural  areas,  and  shall  fund  an 
equal  number  of  service  and 
conservation  corps  programs. 

(c)  Further,  in  reviewing  applications 
that  propose  to  carry  out  activities  on 
public  lands  or  Indian  lands,  the 
Commission  shall  consult  with  the 
Department  of  the  Interior. 

S  2503.5    Amount  of  awards. 

The  Commission,  in  determining  the 
amount  of  a  grant  to  be  awarded  under 
this  program,  shall  consider. 

(a)  The  number  of  participants  to  be 
served; 


(b)  The  youth  unemployment  rate,  as 
measured  by  the  U.S.  Department  of 
Labor  in  the  State:  and 

(c)  The  type  of  activity  proposed  to  be 
carried  out.  State  Application  Process. 

§  2503.6    Goneral  content  of  ttw  Stat* 
application. 

(a)  All  applications  submitted  to  the 
Commission  by  the  States,  under  this 
process,  shall  include: 

(1)  A  description  of  any  youth  corps 
program  the  State  proposes  to  operate 
directly; 

(2)  A  description  of  any  grant  program 
the  State  proposes  to  conduct; 

(3)  The  number  of  individuals 
currently  involved  in  community  service 
as  participants  in  programs  proposed  to 
receive  funds  under  this  part; 

(4)  The  number  of  additional 
participants  and  non-participant 
volunteers  expected  to  become  involved 
in  community  service  under  the  program 
(if  applicable); 

(5)  A  description  of  how  non- 
participant  volunteers  will  assist  the 
program; 

(6]  The  amount  of  funds  required  for 
each  fiscal  year  during  the  period 
covered  by  the  application; 

(7)  An  assurance  that  the  State  will 
comply  with  the  requirements  of  this 
Chapter 

(8)  A  budget  of  expenditures; 

(9)  An  assurance  that  the  State  will 
ensure  compliance  with  the  Drug-Free 
Workplace  Requirements  for  Federal 
Grant  Recipients  under  sections  5153 
through  5158  of  the  Anti-Drug  Abuse  Act 
of  1988  (41  U.S.C.  702-707);  and 

(10)  Such  other  information  as 
specified  by  the  Commission. 

(b)  A  State  may  operate  a  program 
directly  with  funds  provided  under  this 
part  only  if  it  also  uses  a  portion  of  such 
funds  to  establish  and  implement  a 
program  to  make  State  and  local 
applicants  within  the  State  consistent 
with  the  requirements  of  S  2503.8. 

92503.7    Specific  content  of  ttM  Stat* 
appMeation  to  oporat*  ■  program  dir*etly. 

Each  application  submitted  by  a  State 
to  operate  a  youth  corps  program 
directly  shall  include; 

(a)  A  comprehensive  description  of 
the  objectives  and  performance  goals  for 
the  program  to  be  conducted,  a  plan  for 
managing  and  funding  the  program,  and 
a  description  of  the  types  and  duration 
of  training  and  work  experience  to  be 
provided  by  such  program; 

(b)  A  plan  for  certifying  the  training 
skills  acquired  by  participants  and 
awarding  academic  credit  to 
participants  for  competencies  developed 
through  training  programs  or  work 
experience; 


(c)  An  age-appropriate  learning 
component  for  participants  that  includes 
procedures  that  permit  participants  to 
reflect  on  their  service  experience; 

(d)  An  estimate  of  the  number  of 
participants  and  crew  leaders  necessary 
for  the  proposed  program,  the  length  of 
time  that  the  services  of  such 
participants  and  crew  leaders  will  be 
required,  the  support  services  needed 
for  participants  and  crew  leaders,  and  a 
plan  for  recruiting  participants, 
including  educationally  and 
economically  disadvantaged  youth, 
youth  with  limited  basic  skills  or 
learning  disabilities,  youth  with 
disabilities,  homeless  youth,  youth  who 
are  in  foster  care  who  are  becoming  too 
old  for  foster  care,  and  youth  of  limited 
English  proficiency; 

(e)  A  list  of  requirements  to  be 
imposed  on  the  sponsoring 
organizations  of  participants  in  the 
program,  including  giving  preference  to 
a  sponsoring  organization  that  invests  in 
a  program  receiving  assistance  under 
this  part  (cash  contribution  or  free 
training  to  participants),  shall  be  given 
preference  over  a  sponsoring 
organization  that  does  not  make  such  an 
investment; 

(f)  A  description  of  the  manner  of 
appointment  and  training  of  sufficient 
supervisory  staff  (including  participants 
who  have  displayed  exceptional 
leadership  quahties),  to  provide  for 
other  central  elements  of  a  youth  corps, 
such  as  crew  structure  and  a  youth 
development  component; 

(g)  A  description  of  a  plan  to  ensure 
the  on-site  presence  of  knowledgeable 
and  competent  supervisory  personnel  at 
program  facilities; 

(h)  A  description  of  the  facilities, 
quarters  and  board  (in  the  case  of 
residential  facilities],  limited  and 
emergency  medical  care,  transportation 
from  administrative  facilities  to  work 
sites,  accommodations  for  individuals 
with  disabilities,  and  other  appropriate 
services,  supplies,  and  equipment  that 
will  be  provided  by  such  applicant; 

(i)  A  description  of  the  basic 
standards  of  work  requirements,  health, 
nutrition.,  sanitation,  and  safety,  and  the 
manner  that  such  standards  shall  be 
enforced; 

(j)  A  description  of  a  plan  to  assign 
participants  to  facilities  as  near  to  the 
homes  of  such  participants  as  is 
reasonable  and  practicable; 

(k)  An  assurance  that,  prior  to  the 
placement  of  a  participant,  the  program 
agency  will  consult  with  any  local  labor 
organization  representing  employees  in 
the  area  who  are  engaged  in  the  same  or 
similar  work  as  that  proposed  to  be 
carried  out  by  such  program; 
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(1)  A  description  of  formal  social 
counseling  arrangements  to  be  made 
available  to  the  participant; 

(m)  A  strategy  for  ensuring  that 
individuals  do  not  drop  out  of  school  for 
the  purpose  of  participating  in  a  youth 
corps  program; 

(n)  A  plan  for  ensuring  that  post- 
service  education  and  training  benefits 
are  used  solely  for  the  purposes 
designated  in  this  part; 

(o)  A  description  of  any  local  advisory 
committee  that  includes  youth  and  a 
broad  representation  from  the 
community;  and 

(p)  Such  other  information  as  the 
Commission  will  require. 

9  2503.8    Specific  content  of  ttie  Stat* 
Application  to  conduct  a  grant  program. 

Each  application  submitted  by  a  State 
to  conduct  a  grant  program  for  the 
benefit  of  entities  within  a  State  shall, 
include  a  description  of  the  manner  in 
which: 

(a)  The  State  will  determine  which 
local  applicants  receive  funding; 

(b)  Service  programs  within  the  State 
will  be  coordinated: 

(c)  Economically  and  educationally 
disadvantaged  youth,  including  youth 
with  disabilities,  youth  with  limited 
basic  skills  or  learning  disabilities, 
youth  with  limited  English  proficiency, 
homeless  youth,  youth  with  disabilities, 
and  youth  in  foster  care  who  are 
becoming  too  old  for  foster  care,  will  be 
recruited; 

(d)  Projects  that  receive  assistance 
will  be  evaluated  concerning 
performance; 

(e)  The  State  will  encourage 
cooperation  among  programs  that 
receive  assistance  under  this  part  and 
the  appropriate  State  job  training 
coordinating  council  established  under 
the  Job  Training  and  Partnership  Act  (29 
U.S.C  1501  et  seq.): 

(f)  Such  State  will  certify  the  training 
skills  acquired  by  each  participant  and 
the  credit  provided  to  each  participant 
for  competencies  developed  through 
training  programs  or  work  experience 
obtained  under  programs  that  receive 
assistance  under  this  part; 

(g)  Prior  to  the  placement  of  a 
participant  under  this  part,  the  State  will 
ensure  that  program  agencies  consult 
with  each  local  labor  organization 
representing  employees  in  the  area  who 
are  engaged  in  the  same  or  similar  work 
that  is  proposed  to  be  carried  out  by 
such  program;  and 

(h)  Programs  will  be  evaluated. 


Local  Application  Process 

9  2503.9    Procedures  governing 
application  to  a  State  to  operate  a  program. 

When  the  State  receives  an  award 
from  the  Commission  to  conduct  a  grant 
program,  the  State  will  define  the 
contents  and  procedures  to  be  followed 
when  local  applicants  are  applying  to 
the  State  to  operate  a  project  through  a 
grant  from  the  State.  In  defining  the 
contents  of  the  application  and  the 
procedures  to  be  followed,  the  State 
must  assure  that  all  applicable 
requirements  contained  in  these 
regulations  are  being  met. 

9  2503.10    Procedur**  f or  Mibmitting 
application  to  the  Commlaslon. 

The  Commission  may,  at  its 
discretion,  consider  applications  from 
eligible  local  applicants  in  those 
situations  where  a  State  docs  not  apply 
for  a  grant. 

9  2503. 1 1    Contents  of  an  application  being 
provided  directly  to  ttte  Commission. 

In  those  situations  where  a  State  does 
not  apply  for  a  grant  from  the 
Commission,  and  a  local  applicant 
chooses  to  apply  directly  to  the 
Commission,  the  contents  of  the 
application  from  a  local  applicant  shall 
be  the  same  as  those  specified  in 
S  2503.7. 

92503.12    Termof^wt 

(a)  Grants  to  States  and  Indian  Tribes, 
other  than  plaruiing  grants,  shall  be  for  a 
term  of  not  more  than  three  years. 

(b)  Grants  made  by  the  Commission 
directly  to  local  applicants  shall  be  for  a 
term  cf  not  more  than  one  year. 

Allowable  Program  Activities 

§2503.13    Conservation  COHM  Activltl**. 

Projects  that  receive  assistance  for 
conservation  corps  activities  may  carry 
out  activities  that  focus  on: 

(a)  Conservation,  rehabilitation,  and 
the  improvement  of  wildlife  habitat, 
rangelands.  parks,  and  recreational 
areas: 

(b)  Urban  and  rural  revitalization. 
historical  and  cultural  site  preservation, 
and  reforestation  of  both  urban  and 
rural  areas: 

(c)  Fish  culture,  wildlife  habitat 
maintenance  and  improvement,  and 
other  fishery  assistance: 

(d)  Road  and  trail  maintenance  and 
improvement; 

(e)  Erosion,  flood,  drought,  and  storm 
damage  assistance  and  controls; 

(f)  Stream,  lake,  waterfront  harbor 
and  port  improvement: 

(g)  Wetlands  protection  and  pollution 
control; 

(h)  Insect  disease,  rodent,  and  fire 
prevention  and  control; 


(i)  The  improvement  of  abandoned 
railroad  beds  and  rights-of-way; 

(j)  Energy  conservation  projects, 
renewable  resource  enhancement  aad 
recovery  of  biomass; 

(k)  Reclamation  and  improvement  of 
strip-mined  land; 

(1)  Forestry,  nursery,  and  cultural 
operations:  and 

(m)  Making  public  facilities  accessible 
to  individuals  with  disabilities. 

§2503.14    Youth  ssfvlc*  corps  actlvM**. 

Projects  that  receive  assistance  for 
youth  service  corps  activities  may  carry 
out  activities  that  include  participant 
service  in  the  following: 

(a)  State,  local,  aitd  regional 
governmental  agencies: 

(b)  Nursing  homes,  hospices,  senior 
centers,  hospitals,  local  libraries,  parks, 
recreational  facilities,  child  and  adult 
day  care  centers,  programs  serving 
individuals  with  disabilities,  and 
schools; 

(c)  Law  enforcement  agencies,  and 
penal  and  prohibition  systems: 

(d)  Private  nonprofit  organizations 
that  primarily  focus  on  social  service, 
such  as  community  action  agencies; 

(e)  Activities  that  focus  on  the 
rehabilitation  or  improvement  of  public 
facilities  and  neighborhood 
improvements,  literacy  training  that 
benefits  educationally  disadvantaged 
individuals,  weatherization  of  and  basic 
repairs  to  low-income  housing  including 
housing  occupied  by  older  adults,  energy 
conservation  (including  solar  energy 
techniques),  removal  of  architectural 
barriers  to  access  by  individuals  with 
disabilities  to  public  facilities,  activities 
that  focus  on  drug  and  alcohol  abuse 
education,  prevention  and  treatment 
and  conservation,  maintenance,  or 
restoration  of  natural  resources  on 
publicly  held  lands;  and 

(f)  Other  nonpartisan  civic  activities 
and  services  that  are  of  a  substantial 
social  benefit  in  meeting  unmet  human, 
educational  or  environmental  needs 
(particularly  related  to  poverty),  in  the 
community  where  volunteer  services  are 
to  be  performed. 

§2503.15    Comt>ined  ellgibte  activMes. 

Projects  may  also  carry  out  activities 
that  encompass  the  focuses  and  service 
described  in  {$  2503.13  and  2503.14. 

9  2503.16    InsWglble  service  categorte*. 

The  eligible  activities  described  in 
9S  2503.13,  2503.14,  and  2503.15  shall  not 
be  conducted  by  any: 

(a)  Business  or)janized  for  profit 

(b)  Labor  uniun: 

(c)  Partisan  political  organizaUon; 
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(d)  Organization  engaged  in  religious 
activities,  unless  such  activities  do  not 
involve  the  use  of  funds  provided  under 
this  part  by  program  participants  and 
program  sta^  to  give  religious 
instruction,  conduct  worship  services,  or 
engage  in  any  form  of  proselytization;  or 

(e)  Domestic  or  personal  service 
company  or  organization. 

Administrative  and  Other  Program 
Requirements 

S2S03.17    Administrative  and  other 
expenses. 

(a)  States  may  not  use  more  than  five 
percent  of  the  amounts  made  available 
for  administrative  costs. 

(b)  In  addition,  a  program  agency  may 
not: 

(1)  Use  more  than  five  percent  of  the 
amount  of  assistance  for  administrative  . 
costs; 

(2)  Use  more  than  ten  percent  of  funds 
for  the  purchase  of  major  capital 
equipment  (sec.  122(c)(1)  of  the  Act); 

(3)  Use  less  than  ten  percent  of  funds 
for  pre-service  and  in-service  training 
and  educational  materials  and  services 
for  participants;  or 

(4)  Use  more  than  two  percent  of 
funds  for  joint  projects  with  senior 
citizens  organizations. 

S2503.1S    Public  lands  or  Indianlands. 

To  be  eligible  to  receive  assistance,  a 
program  must  carry  out  activities  on 
public  lands  or  Indian  lands,  or  result  in 
a  public  benefit.  A  program  carried  out 
with  assistance  for  conservation, 
rehabilitation,  or  improvement  of  any 
public  lands  or  Indian  lands  shall  be 
consistent  with: 

(a)  The  provisions  of  law  and  policies 
relating  to  the  management  and 
administration  of  such  lands,  and  all 
other  applicable  provisions  of  law; 

(b)  All  management,  operational,  and 
other  plans  and  documents  that  govern 
the  administration  of  such  lands:  and 

(c)  Any  land  or  water  conservation 
program  (or  any  related  program) 
administered  in  any  State  under  the 
authority  of  any  Federal  program  is 
encouraged  to  use  services  available 
under  this  Part  to  carry  out  its  program. 

$2503.19    Training  and  education  services. 

(a)  Assessment  of  Skills:  Each 
program  agency  shall  assess  the 
educational  level  of  participants  at  the 
time  of  their  entrance  in  to  the  program, 
using  any  available  records  or  simplified 
assessment  means  or  methodology  and 
shall,  where  appropriate,  refer  such 
participants  for  testing  for  specific 
learning  disabilities. 

(b)  Enhancement  of  Skills:  Each 
program  agency  shall,  through  the 
programs  and  activities  administered 


under  this  Part,  enhance  the  educational 
skills  of  participants. 

(c)  Provision  of  Pre-Service  and  In- 
Service  Training  and  Education:  (1) 
Each  program  agency  shall  use  not  less 
than  10  percent  of  the  funds  received 
under  this  Part  to  provide  pre-service 
and  in-service  training  and  educational 
materials  and  services  for  participants 
in  such  a  program.  Program  participants 
shall  be  provided  with  information 
concerning  the  benefits  to  the 
community  that  result  from  the  activities 
undertaken  by  such  participants. 

(2)  A  program  agency  may  enter  into 
arrangements  with  academic  institutions 
or  education  providers  to  evaluate  the 
basic  skills  of  participants  and  to  make 
academic  study  available  to  participants 
to  enable  such  participants  to  upgrade 
literacy  skills,  to  obtain  high  school 
diplomas  or  the  equivalent  of  such 
diplomas,  to  obtain  college  degrees,  or 
to  enhance  employable  skills.  Such 
academic  institutions  or  education 
providers  may  include: 

(i)  Local  education  agencies; 
(ii)  Community  colleges; 
(iii)  4-year  colleges; 
(iv)  Area  vocational-technical  schools; 
and 
(v)  Community  based  organizations. 

(3)  Career  and  education  guidance 
and  counseling  shall  be  provided  to  a 
participant  during  a  period  of  the  in- 
service  training  as  described  in  this  Part. 
Each  graduating  participant  shall  be 
provided  with  counseling  with  respect  to 
additional  study,  job  skills  training  or 
employment  and  shall  be  provided  job 
placement  assistance  where 
appropriate:  and 

(4)  A  program  agency  shall  give 
priority  to  participants  who  have  not 
obtained  a  high  school  diploma  or  the 
equivalent  of  such  diploma,  in  providing 
service. 

(d)  Standards  and  Procedures. 
Appropriate  State  and  local  officials 
shall  certify  that  standards  and 
procedures  with  respect  to  the  awarding 
of  academic  credit  and  the  certification 
of  educational  attainment  in  programs 
conducted  under  paragraph  (c)  of  this 
section  are  consistent  with  the 
requirements  of  applicable  State  and 
local  law  and  regulations.  These 
standards  and  procedures  shall  provide 
that  an  individual  serving  in  a  program 
that  receives  assistance: 

(1)  Must  participate  in  a  program  to 
earn  a  high  school  diploma  or  the 
equivalent  (non-high  school  graduates); 
and 

(2)  May  arrange  to  receive  academic 
credit  in  recognition  of  the  education 
and  skills  obtained  from  service 
satisfactorily  completed. 


§2503.20    Matching  rsquirsmtnt 

The  Federal  share  of  the  cost  of 
activities  for  which  a  grant  is  made  to  p 
State  or  local  applicant  under  this 
program  shall  not  exceed  75  percent  of 
the  total  cost  of  such  activities.  Part  2506 
describes  the  requirements  with  respect 
to  the  cost  sharing  funds  being  provided 
by  a  State  or  local  applicant.  Further 
the  State  or  local  applicant  must 
demonstrate  to  the  Commission's 
satisfaction  that  the  effectiveness  of  the 
project  will  be  enhanced  by  the  use  of 
Federal  funds. 

S  2503.2 1    Ags,  citizenship,  and  other 
criteria  for  enrollnMnL 

(a)  Age  and  Citizenship.  (1)  Except  as 
provided  in  paragraph  (c)  of  this  section, 
enrollment  in  projects  that  receive 
assistance  under  this  program  shall  be 
limited  to  individuals  who,  at  the  time  of 
enrollment,  are: 

(i)  Not  less  than  16  years  nor  more 
than  25  years  of  age,  except  that  summer 
programs  may  include  individuals  not 
less  than  15  years  of  age  nor  more  than 
21  years  of  age  at  the  time  of  the 
enrollment  of  such  individuals;  and 

(ii)  Citizens  or  nationals  of  the  United 
States  or  lawful  permanent  resident 
aliens  of  the  United  States. 

(2)  A  program  agency  may  limit 
enrollment  to  any  age  group  within  the 
range  specified  above. 

(b)  Participation  of  Disadvantaged 
Youth.  Programs  that  receive  assistance 
shall  ensure  that  educationally  and 
economically  disadvantaged  youth, 
including  youth  in  foster  care  who  are 
becoming  too  old  for  foster  care,  youth 
with  disabilities,  youth  with  limited 
English  proficiency,  youth  with  limited 
basic  skills  or  learning  disabilities,  and 
homeless  youth,  are  offered 
opportunities  to  enroll. 

(c)  Special  Corps  Members.  Program 
agencies  may  enroll  a  limited  number  of 
special  corps  members  over  age  25  so 
that  the  corps  may  draw  on  their  special 
skills  to  fulfill  the  purposes  of  this 
Chapter.  Projects  are  encouraged  to 
consider  senior  citizens  as  special  corps 
members. 

§  2503.22    Joint  projects  with  senior 
citizens'  organizations. 

Program  agencies  shall  use  not  more 
than  2  percent  of  amounts  received  to 
conduct  joint  projects  with  senior 
citizens'  organizations  to  enable  senior 
citizens  to  serve  as  mentors  for  youth 
participants. 

§2503.23    Us*  Of  volunteers. 

Program  agencies  may  use  volunteer 
services  for  purposes  of  assisting 
projects  and  may  expend  funds  made 
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available  to  provide  for  services  or  costs 
incidental  to  the  utilization  of  such 
volunteers,  including  transportation, 
supplies,  lodging,  recruiting,  training, 
and  supervision.  The  use  of  volunteer 
services  may  not  result  in  the 
displacement  of  any  participant. 

§2503.24    Post-servlc*  tMneftts. 

Program  agencies  shall  provide  post- 
service  education  and  training  benefits 
(such  as  scholarships  and  grants)  for 
each  participant  in  an  amount  that  is  not 
in  excess  of  $100  per  week,  or  in  excess 
of  $5,000  per  year,  whichever  is  less. 

§  2503.25    Living  allowsnce  and  other 

tMfWfltS. 

(a)  Full-time  service  allowance. 

(1)  Each  participant  in  a  full-time 
youth  corps  program  that  receives 
assistance  under  this  Part  shall  receive 
a  living  allowance  of  not  more  than  100 
percent  of  the  poverty  line  for  a  family 
of  two  as  defined  in  the  same  section. 
Program  agencies  have  the  flexibility  to 
establish  the  amount  of  living  allowance 
in  accordance  with  this  Part. 

(2)  Notwithstanding  this  paragraph,  a 
program  agency  may  provide 
participants  with  additional  amounts  for 
living  expenses  that  are  made  available 
from  non-federal  sources. 

(b)  Adjustment  to  allowance.  A 
program  agency  may  deduct  from  the 
amounts  required  to  be  provided  to  a 
participant,  a  reasonable  portion  of  the 
costs  of  the  rates  for  any  room  and 
board  that  is  provided  for  such 
participant  at  a  residential  facility.  Such 
deducted  funds  shall  be  deposited  into 
rollover  accounts  that  shall  be  used 
solely  to  defray  the  costs  of  room  and 
board  for  participants.  In  addition,  the 
program  agency  shall  establish  the 
amount  of  the  deductions  and  rates  for 
any  room  and  board  after  evaluating  the 
costs  of  providing  these  services  to  the 
participant. 

(c)  Allowance  for  quarters.  For 
purposes  of  section  5911  of  title  5, 
United  States  Code,  relating  to 
allowances  for  quarters,  a  participant  or 
crew  leader  shall  be  considered  an 
employee  of  the  United  States  within  the 
meaning  of  the  term  "employee"  as 
defined  in  paragraph  (a)(3)  of  this 
section. 

(d)  No  requirement  for  a  reduction  in 
existing  benefits.  A  program  in 
existence  as  of  November  16. 1990,  is 
not  required  to  decrease  any  stipends, 
salaries,  or  living  allowances  provided 
to  participants  in  such  program  as  a 
result  of  any  of  the  above  requirements, 
so  long  as  the  amount  of  any  such 
stipends,  salaries,  or  living  allowances 
that  is  in  excess  of  the  levels  specified 


above  are  paid  from  non-Federal 
sources. 

(e)  Health  insurance.  In  addition  to  a 
living  allowance,  program  agencies  are 
encouraged  to  provide  health  insurance 
to  each  participant  in  a  full-time  youth 
corps  program  who  does  not  otherwise 
have  access  to  health  insurance. 

§2503.26    MIscMansous  dutiss  and 
authoritiss  of  program  agencies. 

(a)  Responsibilities  to  participant.  A 
program  agency  may  provide  facilities, 
quarters,  and  board  and  shall  provide 
limited  and  emergency  medical  care, 
transportation  from  administrative 
facilities  to  work  sites,  accommodations 
for  individuals  with  disabilities,  and 
other  appropriate  services,  supplies,  and 
equipment  to  each  participant. 

(b)  Operation  of  maintenance 
agreements.  Program  agencies  may 
enter  into  contracts  and  other 
appropriate  arrangements  with  local 
government  agencies  and  nonprofit 
organizations  for  the  operation  or 
management  of  any  projects  or  facilities 
under  the  program. 

(c)  Coordination.  Program  agencies 
shall  coordinate  their  projects  with 
related  Federal,  State,  local,  and  private 
activities.  The  Commission  has  the  same 
responsibility. 

(d)  Limitation  on  placement  No 
participant  shall  perform  any  specific 
activity  for  more  than  a  six-month 
period.  No  participant  shall  remain 
enrolled  in  programs  assisted  under  this 
subtitle  for  more  than  24  months. 

§2503.27    Health  and  safety  Standards. 

(a)  Program  agencies  shall  establish 
and  meet  standards  and  enforcement 
procedures  concerning  the  health  and 
safety  of  participants  for  all  projects, 
consistent  with  Federal,  State,  and  local 
health  and  safety  standards. 

(b)  Due  to  the  wide  variety  of  eligible 
activities  and  locations  in  which  these 
activities  may  be  performed,  the 
Commission  will  not  set  separate 
standards  for  these  programs.  The 
Commission  requires  that  program 
agencies  meet  the  existing  Federal, 
State,  and  local  health  and  safety 
standards  that  would  otherwise  be 
applicable  to  the  particular  location  of 
the  project  and  the  activity  being 
performed  if  the  activity  were  performed 
by  regular  employees  of  the  program. 

§2S03.2t   Federal  and  Stat*  emptoyee 
status. 

(a)  General  Responsibility. 
Participants  and  crew  leaders  shall  be 
responsible  to,  or  be  a  responsibility  of, 
the  program  agency  administering  the 
program  on  which  such  participants,, 
crew  leaders,  and  volunteers  woric 
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(b)  General  Treatment  as  a  Non- 
Federal  Employee.  Except  as  otherwise 
provided  under  paragraph  (c)  and  (d)  of 
this  section,  a  participant  or  crew  leader 
in  a  program  that  receives  assistance 
shall  not  be  considered  a  Federal 
employee  and  shall  not  be  subject  to  the 
provisions  of  law  relating  to  Federal 
employment. 

(c)  Work-Related  Injury.  A  participant 
or  crew  leader  serving  in  a  program  that 
receives  assistance  shall  be  considered 
an  employee  of  the  United  States,  within 
the  meaning  of  the  term  "employee"  as 
defined  in  section  8101  of  title  5,  United 
States  Code,  for  the  purposes  of 
subchapter  I  of  chapter  81  of  title  5, 
United  States  Code,  relating  to  the 
compensation  of  Federal  employees  for 
work  injuries.  The  provision  of  that 
subchapter  shall  apply,  except: 

(1)  The  term  "performance  of  duty,"  as 
used  in  such  subchapter,  shall  not 
include  an  act  of  a  participant  or  crew 
leader  while  absent  from  the  assigned 
post  of  duty  of  such  participant  or  crew 
leader,  except  while  participating  in  an 
activity  authorized  by  or  under  the 
direction  and  supervision  of  a  program 
agency,  (including  an  activity  while  on 
pass  or  during  travel  to  or  from  such 
post  of  duty); 

(2)  Compensation  for  disability  shall 
not  begin  to  accrue  until  the  day 
following  the  date  that  the  employment 
of  the  injured  participant  or  crew  leader 
is  terminated;  and 

(3)  In  computing  compensation 
benefits  for  disability  or  death,  the 
annual  rate  of  pay  of  a  full-time 
participant  shall  be  deemed  to  be  such 
entry  salary  for  a  grade  GS-5  employee, 
and  the  annual  rate  of  pay  of  a 
participant  enrolled  for  a  period  of 
summer  service  shall  be  deemed  to  be 
25  percent  of  such  entry  salary. 

(d)  Tort  Claims  Procedure.  For 
purposes  of  chapter  171  of  title  28. 
United  States  Code,  relating  to  tort 
claims  procedure,  a  participant  or  crew 
leader  assigned  to  a  youth  corps 
program  for  which  a  grant  has  been 
made  to,  or  other  appropriate 
arrangement  entered  into  with,  the 
Secretary  of  Agriculture.  Secretary  of 
the  Interior,  or  the  Director  of  ACTION, 
shall  be  considered  an  employee  of  the 
United  States  within  the  meaning  of  the 
term  "employee  of  the  government"  as 
defined  in  28  U.S.C.  2671. 

PART  2504— NATIONAL  AND 
COMMUNITY  SERVICE  PROGRAMS 

2504.1  General. 

2504.2  Eligibility  to  receive  grants. 

2504.3  Eligibility  to  participate  in  a  program 
funded  under  this  part 
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Antberity:  42  U.S.C.  12501  et  seq. 

$2504.1    GanenL 

The  Commission  will  make  grants  for 
the  creation  of  full-  and  part-time 
national  and  community  service 
P"ograms. 

9  250O    EBgibWty  to  rMeiv*  grants. 

States  and  Indian  Tribes  are  eligible 
to  receive  grants  under  this  Part.  For  the 
purposes  of  this  Part,  the  definition  of 
State  includes  Indian  Tribes. 

9  2504  J    ENglbWty  to  particfpate  In  a 
program  funded  under  this  part 

(a)  Part-Time: 

(1)  An  individual  may  serve  in  a  part- 
time  national  service  program  under  this 
Part  if  the  individual: 

(i)  Is  17  years  of  age  or  olden  and 
(ii)  k  a  citizen  of  the  United  States  or 

lawfully  admitted  for  permanent 

residence. 

(2)  In  selecting  applicants  for  a  part- 
time  program.  States  must  give  priority 
to  applicants  who  are  oyrently 
employed. 

(b)  An  individual  may  serve  in  a  full- 
time  national  service  program  under  this 
Part  if  the  individual: 

(1)  la  17  years  of  age  or  olden 

(2)  Has  received  a  high  school 
diploma  or  the  equivalent  of  such 
diploma,  or  agrees  to  achieve  a  high 
school  diploma  or  the  equivalent  of  such 
while  participating  in  the  program;  and 

(3)  Is  a  citizen  of  the  United  States  or 
lawfully  admitted  for  permanent 
residence. 

(c)  An  individual  may  serve  as  a 
special  senior  service  participant  imder 
this  part  if  the  individual: 

(1)  Is  60  years  of  age  or  olden  and 

(2)  Meets  any  additional  eligibility 
criteria  for  special  senior  service 
participation  established  by  the 
Commission. 

S  2504.4    Stat*  application. 

(a)  An  application  for  funds  under  this 
part  made  by  a  State,  must  contain: 

(1)  The  amount  of  funds  requested  for 
each  fiscal  year  daring  the  period 
covered  by  the  State  plan; 

(2)  An  assurance  that  the  State  will 
comply  with  the  requirements  of  this 
Act  and  this  part; 


(3)  A  budget  of  estimated 
expenditures; 

(4)  The  amount  of  Federal.  State,  and 
local  public  funds  expended  for  services 
of  the  type  assisted  under  this  Act  in  the 
previous  fiscal  yean 

(5)  The  State  plan,  as  required  by 
S  2504.6  of  this  part; 

(6)  The  number  of  individuals 
currently  involved  in  community  service 
part-time  or  fulltime  as  participants  in 
programs  proposed  to  receive  funds 
under  this  part; 

(7)  The  number  of  additional  part- 
time,  full-time,  and  special  senior 
service  participants  and  nonparticipant 
volunteers  expected  to  become  involved 
in  community  service  under  the  program 
(if  applicable); 

(8)  Describe  how  non-participant 
volunteers  %vill  a.ssist  the  program;  and 

(9)  Such  other  information  as  specified 
by  the  Commission. 

(b)  Applications  must  be  submitted 
annually  at  such  time  and  in  such 
manner  as  prescribed  by  the 
Commission. 

§  2504.5    Assurances. 

The  State  plan  must  include 
assurances  that: 

(a)  The  State  will  keep  such  records 
and  provide  such  information  to  the 
Commission  as  may  be  required  for 
fiscal  audits  and  program  evaluation; 

(b)  The  State  will  ensure  that  the  uses 
of  post-service  benefits  described  in 

9  2504.9  of  this  part  are  limited  to  the 
uses  specified  in  9  2504.10  of  this  part; 

(c)  Prior  to  the  placement  of  a 
participant,  the  State  will  consult  with 
any  local  labor  organization 
representing  employees  in  the  area  who 
are  engaged  in  the  same  or  similar  work 
as  that  proposed  to  be  carried  out  by 
such  program; 

(d)  Prior  to  the  placement  of  a 
participant,  the  State  will  consult  with 
employees  at  the  proposed  project  site 
who  are  engaged  in  the  same  or  similar 
work  as  that  proposed  to  be  carried  out 
by  such  program; 

(e)  The  State  will  ensure  that  any 
entity  carrying  out  program  functions 
pursuant  to  grant  or  contract  will 
comply  with  the  provisions  of  the  Act 
and  part; 

(f)  The  State  will  provide  to  each 
participant  enrolled  in  a  full-time 
program  in-service  educational  services 
and  materials  to  enable  such  participant 
to  obtain  a  high  school  diploma  or  the 
equivalent  of  such  diploma; 

(g)  The  State  will  cooperate  in 
arranging  and  conducting  the  three- 
week  training  provided  to  participants 
by  the  Commission;  and 

(h)  The  State  will  comply  with  the 
requirements  of  the  Drug-Free 


Workplace  Requirements  for  Federal 
Crant  Recipients  under  section  5153 
through  5158  of  the  Anti-Drug  Abuse  Act 
of  1988  (41  U.S.C.  401-707), 

S  2504.6    SUtaptan. 

The  State  plan  must  include  the 
following  information: 

(a)  A  description  of  the  State 
administrative  plan  for  the 
implementation  of  a  program  with 
assistance  provided  under  this  Part, 
including  such  functions,  if  any,  that  will 
be  carried  out  by  public  or  private 
nonprofit  organizations  pursuant  to  a 
grant  or  contract; 

(b)  A  description  of  the  manner  in 
which  an  ethnically  and  economically 
diverse  group  of  participants,  including 
economically  and  educationally 
disadvantaged  individuals,  college- 
bound  youth,  individuals  with 
disabilities,  youth  in  foster  care  who  are 
becoming  too  old  for  foster  care,  and 
employed  individuals,  shall  be  recruited 
and  selected  for  participation  in  a 
program  receiving  assistance  under  this 
part; 

(c)  Whether  the  program  will  enroll 
individuals  who  have  completed 
undergraduate  education  or  specialized 
post-secondary  training  and  whose 
training  and  skills  enable  them  to 
provide  needed  services  in  the  State; 

(d)  A  description  of  the  procedures  for 
training  supervisors  and  participants  in 
skills  relevant  to  the  work  to  be 
conducted  and  for  supervising  and 
organizing  participants  in  such  program; 

(e)  A  description  of  the  procedures  to 
ensure  that  the  program  provides 
participants  with  an  opportunity  to 
reflect  on  their  service  experience; 

(f)  A  plan  for  providing  full-time 
participants  with  educational  services 
required  in  9  2504.5(f)  of  this  part; 

(g)  A  description  of  the  geographical 
areas  within  the  State  in  which  the 
program  would  be  operated  to  provide 
the  optimum  match  between  the  need 
for  services  and  the  anticipated  supply 
of  participants; 

(h)  A  description  of  the  plan  for 
placing  the  participants  in  teams  or 
making  individual  placements  in  the 
programs; 

(i)  A  description  of  the  anticipated 
number  of  full-and  part-time 
participants  and  special  senior  service 
members  in  such  program; 

(j)  A  plan  for  the  recruitment  and 
selection  of  sponsoring  organizations 
that  will  receive  participants  under  the 
programs  that  receive  assistance  under 
this  part; 

(k)  A  description  of  the  procedures  for 
matching  the  participants  with  the 
sponsoring  organizations;  i 
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(1)  A  description  of  the  procedures  to 
be  used  to  assure  that  sponsoring 
organizations  that  are  not  matched  with 
participants  shall  be  provided  with 
information  concerning  the  VISTA 
program  and  the  programs  established 
under  title  II  of  the  Domestic  Volunteer 
Service  Act  of  1973  (42  U.S.C.  5001  et 
seq.): 

(m)  The  budget  for  the  program, 
including  anticipated  public  and  private 
funding; 

(n)  A  plan  for  evaluating  the  program 
and  assurances  that  the  State  will  fully 
cooperate  with  any  evaluation 
undertaken  by  the  Commission; 

(o)  The  assurances  required  in 
9  2504.5  of  this  Part;  and 

(p)  Any  other  information  required  by 
the  Commission. 

9  2504.7    Resarvation  of  funds. 

Not  more  than  five  percent  of  funds 
received  under  this  part  shall  be  used 
for  administrative  costs  for  any  fiscal 
year. 

92504.8  Typss  Of  ssrvlcs. 

A  participant  in  a  program  that 
receives  assistance  under  this  Part  shall 
perform  national  service  to  meet  unmet 
educational,  human,  environmental,  and 
public  safety  needs  especially  those 
needs  relating  to  poverty. 

92504.9  Tsrms  Of  ssrvtcs.        | 

(a)(l]  An  individual  performing  part- 
time  national  service  under  this  Part 
shall  agree  to  perform  community 
service  for  not  less  than  3  years  unless 
the  individual  is  unable  to  complete  the 
term  of  service  for  reasons  provided  in 
paragraph  (b)  of  this  section. 

(2)  An  individual  performing  full-time 
national  service  under  this  Part  shall 
agree  to  perform  conmiunity  service  for 
not  less  than  1  year  nor  more  than  2 
years,  at  the  discretion  of  such 
individual,  unless  the  individual  is 
unable  to  complete  the  term  of  service 
for  reasons  provided  in  paragraph  (b)  of 
this  section. 

(3)  A  special  senior  service  participant 
performing  national  service  under  this 
Part  shall  serve  for  any  period  of  time  as 
determined  by  the  State. 

(b)  If  the  State  releases  a  participant 
from  completing  a  term  of  service  in  a 
program  receiving  assistance  under  this 
Part  for  compelling  personal 
circumstances  as  demonstrated  by  the 
participant,  or  if  the  program  in  which 
the  participant  serves  does  not  receive 
continual  funding  for  any  reason,  the 
State  may  provide  such  participant  with 
that  portion  of  the  financial  assistance 
described  in  paragraph  (a)  of  this 
section  that  corresponds  to  the  quantity 


of  the  service  obligation  completed  by 
such  individual. 

(c)(1)  A  participant  performing  part- 
time  national  service  under  this  part 
shall  serve  fon 

(i)  2  weekends  each  month  and  2 
weeks  during  the  yean  or 

(ii)  An  average  of  9  hours  per  week 
each  year  in  increments  determined  by 
the  State; 

(2)  A  participant  performing  full-time 
national  service  under  this  part  shall 
serve  for  not  less  than  40  hours  per 
week  each  year  of  service. 

(3)  A  special  senior  service  participant 
performing  national  service  under  this 
part  shall  serve  either  part-  or  full-time 
as  permitted  by  the  State. 

92504.10    Value  Of  post  asrvica  bsnaflts. 

(a)(1)  The  Commission,  through  the 
State,  will  annually  provide  to  each 
part-time  participant  a  non-transferrable 
post-service  benefit  equal  in  value  to 
$1,000  for  each  year  of  service  that  such 
participant  provides  to  the  program. 
Funds  for  this  benefit  shall  be  included 
in  the  budget  for  the  program  and 
refiected  in  the  grant  request. 

(2)(i)  The  State  shall  annually  provide 
to  each  part-time  participant  from  non- 
federal public  or  private  funds  a  non- 
transferrable  post-service  benefit  that  is 
equal  in  value  to  $1,000  for  each  year  of 
service  that  such  participant  provides  to 
the  program. 

(ii)  A  State  may  apply  for  a  waiver  to 
reduce  the  amount  of  the  post-service 
benefit  to  an  amount  that  is  equal  to  not 
less  than  the  average  annual  tuition  and 
required  fees  at  four  year  public 
institutions  of  higher  education  within 
such  State.  Such  waivers  will  be  granted 
if  the  Commission  determines  that  such 
waiver  would  be  equitable  due  to  lack 
of  resources  in  the  State. 

(b)(1)  The  Commission,  through  the 
State,  shall  annually  provide  to  each 
full-time  participant  from  non-federal 
public  or  private  funds  a  non- 
transferrable  post-service  benefit  that  is 
equal  in  value  to  $2,500  for  each  year  of 
service  that  such  participant  provides  to 
the  program.  Funds  for  this  benefit  shall 
be  included  in  the  budget  for  the 
program  and  refiected  in  the  grant 
request. 

(2)(i)  The  State  shall  annually  provide 
from  non-federal  public  or  private  funds 
to  each  full-time  participant  a  non- 
transferrable  post-service  benefit  that  is 
equal  in  value  to  $2,500  for  each  year  of 
service  that  such  participant  provides  to 
the  program. 

(ii)  A  State  may  apply  for  a  waiver  to 
reduce  the  amount  of  the  post-service 
benefit  to  an  amount  that  is  equal  to  not 
less  than  the  average  annual  tuition, 
required  fees,  and  room  and  board  costs 


at  four  year  public  institutions  of  higher 
education  within  such  State.  Such 
waiver  will  be  granted  if  the 
Commission  determines  that  such 
waiver  would  be  equitable  due  to  a  lack 
of  resources  in  the  State. 

(c)  Nothing  in  this  part  shall  be 
construed  to  prevent  a  State  from  using 
funds  made  available  from  non-Federal 
sources  to  increase  the  amount  of  post- 
service  benefits  to  an  amount  in  excess 
of  that  described  in  this  part. 

(d)  A  special  senior  8er\'ice 
participant  shall  be  ineligible  to  receive 
post-service  benefits  under  this  part. 

(e)  The  Commission  will  increase  the 
value  of  post-service  benefits  provided 
under  this  part  in  each  fiscal  year  based 
on  the  increase  in  the  costs  associated 
with  attending  a  four  year  institution  of 
higher  education  during  that  fiscal  year. 
The  Commission  will  determine  such 
increases  in  costs  based  on  information 
made  available  by  the  Bureau  of  Labor 
Statistics  and  the  National  Center  for 
Education  Statistics. 

92904.11    Us*s  of  post-ssrvlcs  bsnsttts. 

(a)  A  post-service  benefit  for  a  part- 
time  participant  provided  under 

9  2504.10(a)  of  this  part  shall  only  be 
used  fon 

(1)  Payment  of  a  student  loan  from 
Federal  or  non-Federal  sources: 

(2)  Down-payment  or  closing  costs 
associated  with  purchasing  a  first  home; 
or 

(3)  Tuition  at  an  institution  of  higher 
education  on  a  full-time  basis,  or  to  pay 
the -expenses  incurred  in  the  full-time 
participation  in  an  apprenticeship 
program  approved  by  the  appropriate 
State  agency. 

(b)  A  post-service  benefit  for  a  full- 
time  participant  provided  under 

9  2504.10(b)  of  this  part  shall  only  be 
used  fon 

(1)  Payment  of  a  student  loan  from 
Federal  or  non-Federal  sources;  or 

(2)  Tuition,  room  and  board,  books 
and  fees,  and  other  costs  associated 
with  attendance  (pursuant  to  section  472 
of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  108711))  at  an  institution  of  higher 
education  on  a  full-time  basis,  or  to  pay 
the  expenses  incurred  in  the  full-time 
participation  in  an  apprenticeship 
program  approved  by  the  appropriate 
State  agency. 

9  2504.12    Living  allowanca. 

(a)(1)  Each  participant  in  a  full-time 
youth  corps  program  that  receives 
assistance  under  this  Part  shall  receive 
a  living  allowance  of  not  more  than  100 
percent  of  the  poverty  line  for  a  family 
of  two  as  defined  in  the  same  section. 
Program  agencies  have  the  flexibility  to 
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establish  the  amount  of  living  allowance 
in  accordance  with  this  Part. 

(2)  Notwithstanding  paragraph  (a)(l] 
of  this  section,  a  program  agency  may 
provide  participants  with  additional 
amounts  that  are  made  available  from 
non-Federal  sources. 

(b)  Nothing  in  this  section  shall  be 
construed  to  require  a  program  in 
existence  on  the  date  of  enactment  of 
this  Act  to  decrease  any  stipends, 
salaries,  or  living  allowances  provided 
to  participants  under  such  program. 

(c)  In  addition  to  the  living  allowances 
provided  under  paragraph  (a)  of  this 
secHon.  grantees  are  encouraged  to 
provide  health  insurance  to  each 
participant  in  a  full-time  national 
service  program  who  does  not  otherwise 
have  access  to  health  insurance. 

(d)(1)  Each  full-time  special  senior  ^ 
service  participant  shall  receive  a  living 
allowance  equal  to  the  living  allowance 
provided  to  full-time  partitipants  under 
paragraph  (a)  of  this  section  and  such 
other  assistance  as  the  Commission 
considers  necessary  and  appropriate  for 
a  special  senior  service  participant  to 
carry  out  the  service  obligation  of  such 
participant. 

(2)  EJach  part-time  special  senior 
service  participant  shall  receive  a  Hving 
allowance  equal  to  a  share  of  such 
allowance  offered  to  a  full-time  special 
senior  service  participant  under 
paragraph  (d)(1)  of  this  section,  that  has 
been  prorated  according  to  the  number 
of  hours  such  part-time  participant 
serves  in  the  program,  and  such  other 
assistance  as  the  Commission  considers 
necessary  and  appropriate  for  a  special 
senior  service  participant  to  carry  out 
the  service  obligation  of  such 
participant. 

§2504.13    Crtteria  for  tvaiualing 


(a)  In  determining  whether  to  award  a 
grant  to  a  State  the  Commission  will 
consider 

(1)  The  abihty  of  the  proposed 
program  of  such  State  to  serve  as  an 
effective  model  for  a  large-scale 
national  service  program; 

(2)  The  quality  of  the  application  of 
such  State,  including  the  plan  of  such 
State  for  training,  recruitment, 
placement  evaluation,  and  data 
collection; 

(3)  The  extent  that  the  proposed 
program  builds  on  existing  programs; 

(4)  The  expediency  with  which  the 
State  proposes  to  make  the  program 
operational: 

(5)  The  degree  of  bipartisan, 
nonpartisan  and  broadbased  support  for 
the  program  within  the  State  or  the 
State's  passage  of  legislation 
specifically  authorizing  the  program; 


(6)  The  inclusion  of  the  proposed 
program  in  a  State  Comprehensive 
Service  Plan; 

(7)  The  demonstrated  ability  to 
achieve  the  goals  of  this  Chapter,  and 

(8)  The  program's  preparation  of 
participants  to  serve  as  mentors  and  for 
future  volunteer  service  leadership  after 
leaving  the  program. 

(b)  In  addition,  the  Commission  shall 
ensure  that  programs  receiving 
assistance  under  this  part  are 
geographically  diverse  and  include 
programs  in  both  urban  and  rural  areas. 

S  2504.14    ProgrMn  traMng. 

(a)  Each  participant  shall  receive 
three  weeks  of  training  provided  by  the 
Commission  in  cooperation  with  the 
State. 

(b)  Each  training  session  described 
above  will: 

(1)  Orient  each  participant  in  the 
nature,  philosophy,  and  purpose  of  the 
program;  and 

(2)  Build  an  ethic  of  community 
service,  and  the  assigned  program  task 
of  each  participant  by  providing: 

(i)  General  training  in  citizenship  and 
civic  and  community  service;  and 

(ii)  If  feasible,  specialized  training  for 
the  type  of  service  that  each  participant 
will  perform. 

(c)  The  State  may  provide  additional 
training  as  the  State  determines 
necessary. 

(d)  Each  sponsoring  agency  will  also 
train  participants  in  skills  relevant  to 
the  work  to  be  conducted. 

PART  2505— IHmOVATIVE  AND 
DEMONSTRATION  PROGRAMS 

Subpart  A— <i«fMral 

2505.1     Limitation  on  grants. 

Subpart  B— Qovamors'  Innovative  Servlea 
ProQrafns 

2505.10  Purpose. 

2505.11  Projects  to  be  funded.    . 

2505.12  Application  contents. 

2505.13  Selection  criteria. 

Subpart  C—Paaca  Corps  and  VISTA 
Training  Programs 

2505.20  Purpose. 

2505.21  Eli^bility. 

Subpart  D— fturaJ  Youth  Sarvica 
DamonstratkMi  Proiact 

2505J0  Purpose. 

2505.31  Designation  of  rural  areas. 

2505.32  Eligibility. 

2505.33  Projects  to  be  funded. 

2505.34  Allowable  uses  of  funds. 

2505.35  Selection  criteria. 

Subpart  E— Aaaiatanea  for  Head  Start 

2505.40  Purpose. 

2506.41  Eligibility. 

2505.42  Applicable  re<)uireinent8. 


2505.43  Relationship  with  ACTION. 

2505.44  Selection  criteria. 

Subpart  F—Employar-6aaad  RaHraa 
Vohmtaar  Programs 

2505.50  Purpose. 

2505.51  Eligibility. 

2505.52  Projects  to  be  funded. 

2505.53  Allowable  uses  of  funds. 

2505.54  Selection  criteria. 
Authority:  42  VS.C.  12601  et  sen 

Subpart  A— Oanaral  j 

S  2505.1    Limitation  on  grants. 

Given  the  availability  of  funds,  the 
Commission  shall  make  grants  for  no 
fewer  than  three  programs,  as  speciHed 
in  subparts  under  this  Part. 

Subpart  B— Goventort'  Innovative 
Service  Programs  . 

§2505.10    Purpose.  j 

This  program  is  to  support  the 
creation  of  innovative  volunteer  and 
community  service  programs  by 
providing  assistance  for  certain  service 
and  demonstration  activities  as  well  as 
support  functions  such  as  training, 
technical  assistance,  and  evaluation. 

S  2505.11    ProiacU  to  ba  funded,     i 

The  Commission  may  provide   ! 
assistance  through  a  general  grant  to 
States  to  support  one  or  more  of  the 
following  activities:  | 

(a)  Enhancements  to  existing     I 
volunteer  and  community  service 
programs; 

(b)  Demonstration  programs; 

(c)  Research  concerning,  and 
evaluation  of  service  programs; 

(d)  Coordination  of  service  programs: 

(e)  Technical  assistance; 

(f)  Training  and  staff  development; 
and 

(g)  Collection  and  dissemination  of 
information  concerning  service 
programs.  I 

S  2505.12    Application  contents.        j 

Applications  proposing  to  perform 
activities  under  paragraphs  (a]  and  (b) 
of  this  section  must  contain:  | 

(a)  A  description  of  the  proposed 
program; 

(b)  A  description  of  the  human, 
educational,  environmental  or  public 
safety  service  that  participants  will 
perform  and  the  State  or  community 
need  that  will  be  addressed; 

(c)  A  description  of  the  target 
population  of  participants  and  how  they 
will  be  recruited: 

(d)  A  description  of  the  procedures  for 
training  supervisors  and  pariicipants 
and  for  supervising  and  organizing 
participants; 
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(e)  A  description  of  the  procedures  to 
ensure  that  the  proposed  program 
provides  participants  with  an 
opportunity  to  reflect  on  their  service 
experiences; 

(0  An  assurance  that,  prior  to  the 
placement  of  a  participant  in  the 
program,  the  applicant  will  consult  with 
any  local  labor  organization 
representing  employees  in  the  area  who 
are  engaged  in  the  same  or  similar  work 
as  that  proposed  to  be  carried  out  by  the 
program; 

(g)  The  number  of  individuals 
currently  involved  In  community  service 
as  participants  in  programs  proposed  to 
receive  funds  under  this  part; 

(h)  The  number  of  additional 
participants  and  nonparticipant 
volunteers  expected  to  become  involved 
in  community  service  under  the  program 
(if  applicable); 

(i)  A  description  of  how  non- 
participant  vohmteers  will  assist  the 
program; 

(jj  An  assurance  that,  prior  to  the 
placement  of  a  participant  in  the 
program,  the  applicant  will  consult  with 
employees  at  the  proposed  program  site 
who  are  engaged  in  the  same  or  similar 
work  as  that  proposed  to  be  carried  out 
by  the  program; 

(k)  A  description  of  the  budget  of  the 
program; 

(1)  The  amount  of  funds  requested  for 
each  fiscal  year  during  the  period 
covered  by  the  application: 

(m)  An  assurance  that  the  State  will 
comply  with  requirements  of  the  Act 
and  this  pari; 

(n)  An  assurance  that  the  State  will 
ensure  compliance  with  the  Drug-Free 
Workplace  Requirements  for  Federal 
Grant  Recipients  under  section  5153 
through  5158  of  the  Anti-Drug  Abuse  Act 
of  1988  (41  U.S.C.  702-707);  and 

(o)  Such  other  information  as 
specified  by  the  Commission. 

t2S0S.13    Salactlon  crtteria 

The  Commission  makes  awards  under 
this  program  on  the  basis  of  the  criteria 
specified  below.  The  Commission 
determines  the  following  in  evaluating 
applications: 

(a)  Ability  of  the  proposed  program  to 
serve  as  an  effective  model,  including 
demonstrating  the  effectiveness  of 
results; 

(b)  Quality  of  the  plan  of  operation 
and  staffing,  including  the  quality  of  the 
management  plan,  adequacy  of  the 
proposed  budiget  in  relation  to 
objectives,  evaluation  plan,  and 
qualifications  and  capability  of  any  staff 
assigned  to  the  project, 

(c)  Extent  to  which  the  proposed 
program  builds  on  existing  programs. 


including  both  expanding  services  and 
improving  their  quality; 

(d)  The  demonstrated  innovation  of 
the  program  in  responding  to  one  or 
more  of  the  following  needs:  human, 
educational,  environmental,  and  public 
safety; 

(e)  The  demonstrated  ability  to 
achieve  the  goals  of  this  Chapter;  and 

(f)  Inclusion  in  a  State  Comprehensive 
Service  Plan. 

Subpart  C— Peace  Corps  and  VISTA 
Training  Programs 

(2505.20   Purpose. 

The  purpose  of  this  demonstration 
program  is  to  provide  certain  training 
and  education  benefits  for  potential 
VISTA  and  Peace  Corps  volunteers. 

S  2505.21    EUglbilty. 

The  Commission  may  make  grants  to, 
or  enter  into  other  appropriate 
arrangements  with,  the  Director  of  the 
Peace  Corps  and/or  the  Director  of 
ACTION  to  carry  out  this  program.  The 
Director  of  the  Peace  Corps  and/or  the 
Director  of  ACTION  are  responsible, 
either  directly  or  by  way  of  grant, 
contract,  or  other  arrangement,  to  carry 
out  the  provisions  specifled  in  sections 
161. 162.  and  163  of  Public  Law  101-610. 
Any  regulation  determined  necessary  to 
govern  the  implementation  of  these 
provisions  will  be  issued  by  the  Director 
of  ACTION  and/or  the  Director  of  the 
Peace  Corps. 

Subpart  D— Rural  Youth  Service 
Demonstration  Project 

§2505.30   Purpoee. 

The  purpose  of  this  program  is  to 
support  demonstration  projects  in  rural 
areas  involving  youth  volunteers. 

S  2505.31    Designation  of  rural  araas. 

For  the  purposes  of  this  subpart  a 
rural  area  is: 

(a)  Open  country  which  is  not  part  of 
or  associated  with  an  urban  area; 

(b)  Any  town,  village,  city  or  place, 
including  the  immediately  adjacent 
densely  settled  area,  which  is  not  part  of 
or  associated  with  an  urban  area  and 
which: 

(1)  Has  a  population  not  in  excess  of 
10,000  if  it  is  rural  in  character,  or 

(2)  Has  a  population  in  excess  of 
10,000  but  not  in  excess  of  20,000  and  is 
not  contained  within  a  Metropolitan 
Statistical  Area. 

S  2505.32    EUgibimy. 

For  the  purposes  of  this  subpart. 
States,  local  governments,  and  public 
and  private  non-profit  organizations  are 
eligible  to  receive  awards  as  specified  in 


the  Federal  Register  announcing  the 
availability  of  funds  for  this  program. 

§2505.33    Protects  to  be  funded. 

The  Commission  will  support 
demonstration  projects  providing 
education,  human,  environmental,  and 
public  safety  service  performed  by 
students,  school  dropouts,  and  out-of- 
school  youth,  in  rural  areas,  including 
services  for  the  elderly,  assisted  living 
services  for  the  elderly  and  Individuals 
with  disabilities,  and  services  targeted 
at  the  needs  of  low-income  individuals 
in  the  community. 

§250644    ANowaMauaasoffunda 

Grantees  may  use  funds  provided 
under  this  program  to  support  and 
operate  the  demonstration  project. 
Funds  may  not  be  used  to  pay  any 
stipend,  allowance,  or  other  financial 
support  except  reimbursement  for 
transportation,  meals,  and  other 
reasonable  out-of-pocket  expenses 
directly  related  to  volunteer 
participation  in  a  program. 

§2505.35    Satactton criteria. 

The  Commission  makes  awards  under 
this  program  on  the  basis  of  the  criteria 
specified  below.  The  Commission  shall 
determine  the  following  in  evaluating 
applications: 

(a)  The  quality  of  the  plan  of 
operation  and  staffing,  including  the 
quality  of  the  management  plan, 
adequacy  of  the  proposed  budget  in 
relation  to  the  objectives,  evaluation 
plan,  and  qualifications  and  capability 
of  any  staff  assigned  to  the  project; 

(b)  The  ability  of  the  proposed 
program  to  address  the  particular  needs 
of  assisted  individuals  in  rural  areas; 

(c)  The  innovativeness  of  the  program; 
and 

(d)  The  demonstrated  ability  to 
achieve  the  goals  of  this  chapter. 

Subpart  E— Assistance  for  Head  Stan 

§2505.40    Purpose. 

The  purpose  of  this  program  is  to 
increase  the  number  of  low-income 
individuals  who  provide  services  under 
the  Foster  Grandparent  program  to 
children  who  participate  in  Head  Start 
programs. 

§  2505.41    Ellgibitlty. 

Only  those  organizations  which  have 
a  grant  from  ACTION,  the  Federal 
Domestic  Volimteer  Agency,  to  operate 
a  Foster  Grandparent  program,  are 
eligible  to  receive  awards. 

§2505.42    AppNcabla  raqutraments. 

Grantees'  activities  under  this 
program  are  limited  to  the  support  of 
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children  who  participate  in  Head  Start 
programs. 

§2505.43    Relationship  with  ACnoa 

The  Commission,  at  its  discretion  and 
with  the  concurrence  of  the  Director  of 
ACTION,  may  enter  into  an  agreement 
to  issue  awards  under  this  program 
through  ACTION.  If  this  agreement  is 
applicable  in  any  given  year,  the  terms 
of  the  agreement  will  define  the  award 
process,  and  eligible  applicants  will  be 
informed  of  the  process  through  the 
notice  of  funding  availability. 

§2505.44    Sctoction  crftarta. 

The  Commission  shall  make  grants 
under  this  program  on  the  basis  of  the 
criteria  specified  below.  The 
Commission  shall  consider  the  following 
in  evaluating  applications: 

(a)  The  effectiveness  of  the  project  in 
addressing  the  needs  of  children 
enrolled  in  Head  Start  programs; 

(b)  The  quality  of  the  plan  of 
operation  and  stafHng,  including  the 
quality  of  the  management  plan, 
adequacy  of  the  proposed  budget  in 
relation  to  objectives,  and  qualifications 
and  capability  of  any  staff  assigned  to 
the  program; 

(c)  The  demonstrated  innovativeness 
of  the  program; 

(d)  The  percentage  of  children  in  need 
not  currently  served  by  the  program  in 
the  community; 

(e)  The  unavailability  of  alternate 
funding  sources  to  applicants;  and 

(f)  The  demonstrated  ability  to 
achieve  the  goals  of  this  chapter. 

Subpart  F— Employer-based  Retiree 
Volunteer  Programs 

§2505.50    Purpose. 

The  purpose  of  the  program  is  to 
provide  support  to  bring  together 
retirees,  their  former  employers,  and 
community  agencies  to  develop 
employer-based  retiree  volunteer " 
programs. 

§  2505.51    EHglbUlty. 

Public  and  private  non-profit 
organizations  are  eligible  to  receive 
awards. 

§2505.52    Projects  to  be  fundsd. 

The  Commission  will  support  projects 
involving  retirees,  their  former 
•employers,  and  community  agencies 
engaged  in  volunteer  activities. 

§2505.53    Allowable  uses  of  hinds. 

Funds  may  not  be  used  to  pay  any 
stipend,  allowance,  or  other  financial 
support  for  participants  except 
reimbursement  for  transportation, 
meals,  and  other  reasonable  out-of- 


pocket  expenses  directly  related  to 
volunteer  participation  in  a  program. 

§2505.54    Selection  criteria. 

The  Commission  makes  awards  under 
this  program  on  the  basis  of  the  criteria 
specified  below.  The  Commission  shall 
consider  the  following  in  evaluating 
applications: 

(a)  The  effectiveness  of  the  program  in 
addressing  the  needs  of  the  community: 

(b)  The  quality  of  the  plan  of 
operation  and  staffing,  including  the 
quality  of  the  management  plan, 
adequacy  of  the  proposed  budget  in 
relation  to  objectives,  and  qualifications 
and  capability  of  any  staff  assigned  to 
the  project; 

(c)  The  demonstrated  innovation  of 
the  program; 

(d)  The  effectiveness  of  the  program  in 
involving  retirees,  their  former 
employers,  and  community 
organizations  in  working  together  to 
address  the  needs  of  the  local 
community;  and 

(e)  The  demonstrated  ability  to 
achieve  the  goals  of  this  Chapter. 

PART  2506— ADMINISTRATIVE 
REQUIREMENTS 

Subpart  A— Program  Specific  Requirements 

Sec. 

2506.1  Reporting  specific  requirements. 

2506.2  Supplementation,  nonduplication, 
and  nondispiacement 

2506.3  Suspension  or  termination.of 
payments. 

2506.4  Grievance  procedure. 

2506.5  Prohibition  on  use  of  funds  for 
certain  purposes. 

2506.6  Standards  of  conduct. 

2506.7  Treatment  of  benefits. 

2506.8  Program  evaluation. 

2506.9  Treatment  of  stipend  for  living 
expenses. 

Authority:  42  U.S.C.  12501  et  seq. 

Subpart  A— Program  Specific 
Requirements 

§  2506.1    Reporting  specific  requlrwnents. 

(a)  Requirement  for  State  reports.  (1) 
Each  State  receiving  assistance  under 
this  chapter  shall  prepare  and  submit,  to 
the  Commission,  an  annual  report 
concerning  the  use  of  Federal  funds 
under  this  chapter  and  the  status  of 
national  and  community  service 
programs  in  the  State;  and 

(2)  The  report  shall  include 
information  demonstrating  compliance 
with  the  provisions  of  this  chapter, 
including  §{  2501.5(a)(9)  and  2506.3.  and 
any  additional  information  requested  by 
the  Commission. 

(b)  Requirement  for  Reports  from 
Local  Grantees.  In  order  to  meet  the 
requirement  in  }  2506.1(a),  each  State 


may  require  local  grantees  to  supply 
such  information  as  is  necessary, 
including  a  comparison  of  actual 
accomplishments  with  the  goals 
established  for  the  program,  the  number 
of  participants,  the  number  of  service 
hours  generated,  and  the  existence  of 
any  problems,  delays,  or  adverse 
conditions  that  have  affected  or  will 
affect  the  attainment  of  program  goals. 
In  addition,  local  grantees  may  be  askeu 
to  provide  information  to  the  State 
demonstrating  compliance  with  the 
provisions  of  the  chapter. 

(c)  Availability  of  report.  Reports 
submitted  to  the  Commission  by  the 
States  shall  be  made  available  to  the 
public  upon  request. 

§  2506.2    Supplementation,  nonduplication, 
and  nondlsptocemenL 

(a)  Supplementation.  (1)  Recipients  of 
funds  under  the  Act  are  advised  that 
such  funds  are  to  be  used  only  to 
supplement,  not  supplant.  State  and 
local  public  funds  expended  for  services 
of  the  type  assisted  under  this  Chapter 
in  the  previous  fiscal  year. 

(2)  Paragraph  (a)  of  this  section  shall 
be  satisfied,  with  respect  to  a  particular 
program,  if  the  aggregate  expenditure  for 
such  program  for  the  fiscal  year  in 
which  services  are  to  be  provided  will 
not  be  less  than  the  aggregate 
expenditure  for  such  program  in  the 
previous  fiscal  year,  excluding  the 
amount  of  Federal  assistance  provided 
and  any  other  amounts  used  to  pay  the 
remainder  of  the  costs  of  programs 
assisted  under  this  title. 

(b)  Nonduplication.  (1)  In  general, 
funds  may  be  used  only  for  a  program 
that  does  not  duplicate,  and  is  in 
addition  to,  an  activity  performed  by 
paid  employees  in  the  locality  being 
served  by  the  program;  this  requirement 
shall  not  be  construed  to  bar  the 
replication  of  an  exemplary  volunteer  oi 
conununity  service  program;  and 

(2)  Assistance  made  available  under 
this  part  shall  not  be  provided  to  a 
private  nonprofit  entity  to  conduct 
activities  that  are  the  same  or 
substantially  equivalent  to  activities 
provided  by  a  State  or  local  government 
agency  that  such  entity  resides  in, 
unless  the  requirements  of  paragraph  (b) 
of  this  section  are  met. 

(c)  Nondispiacement.  Further,  an 
employer  shall  not  displace  an  employee 
or  position,  including  partial 
displacement  such  as  reduction  in  hours, 
wages,  or  employment  benefits,  as  a 
result  of  the  assistance  use  by  the 
employer  of  a  participant  in  a  program 
funded  under  this  chapter.  A  service 
opportunity  may  not  infringe  in  any 
manner  on  the  promotional  opportunity 
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of  an  employed  individual.  Services  may 
not  be  performed  that  would  supplant 
the  hiring  of  employed  workers  or  would 
otherwise  be  performed  by  an  employee, 
including  an  employed  worker  who 
recently  resigned  or  was  discharged;  an 
employee  who  is  subject  to  a  reduction 
in  force;  an  employee  who  is  on  leave 
(terminal,  temporary,  vacation, 
emergency,  or  sick);  or  an  employee  who 
is  on  strike  or  who  is  being  locked  out. 

§  2506J    Suspension  or  termination  of 
payments. 

(a)  General.  The  Commission,  may  in 
accordance  with  the  provisions  of  this 
Chapter,  suspend  or  terminate  payments 
under  a  grant  or  contract  awarded  under 
the  Act  whenever  the  Commission 
determines  there  is  a  material  failure,  or 
threat  of  failure,  to  comply  with  the 
applicable  terms  and  conditions  of  the 
grant  or  contract  or  to  protect  the 
fiduciary  interests  of  the  government. 

(b)  Summary  action.  In  emergency 
situations,  the  Commission  may 
summarily  suspend  a  grant  or  contract 
for  not  more  than  30  days.  Examples  of 
emergency  situations  that  would  allow 
such  action  are  serious  risk  to  persons 
or  property;  violations  of  Federal,  State, 
or  local  criminal  statutes;  or  material 
violations  of  the  grant  or  contract  that 
are  sufficiently  serious  that  they 
outweigh  the  general  policy  in  favor  of 
advance  notice  and  opportunity  to  show 
cause. 

|c)  Suspension  or  termination  notice. 
The  Commission  shall  notify  a  recipient 
by  letter  or  telegram  that  the 
Commission  intends  to  suspend  or 
terminate  assistance  either  in  whole  or 
in  part  unless  the  recipient  shows  good 
cause  why  such  assistance  should  not 
be  suspended.  In  this  communication, 
the  grounds  and  the  effective  date  for 
the  proposed  suspension  or  termination 
shall  be  described.  The  recipient  shall 
be  given  at  least  7  calendar  days  to 
submit  written  material  in  opposition  to 
the  proposed  action. 

(d)  Hearings.  The  recipient  may 
request  a  hearing  on  a  proposed 
suspension  or  termination.  With  5  days 
notice  to  the  recipient,  the  Commission 
may  authorize  the  conduct  of  a  hearing 
or  other  meeting,  at  a  location 
convenient  to  the  recipient,  to  consider 
the  proposed  suspension  or  termination. 
A  transcript  or  recording  shall  be  made 
of  such  a  hearing  or  meeting  and  it  shall 
be  available  for  inspection  by  any 
individual. 

(e)  Decision.  The  Commission's 
decision  on  suspension  or  termination  of 
a  grant  or  contract  shall  be  fmal  and 
shall  be  delivered  by  letter  or  telegram. 


§  2506.4    Qrfevance  procedure. 

(a)  General.  State  and  Ipcal  applicants 
that  receive  assistance  u;ider  this 
chapter  shall  establish  and  maintain  a 
procedure  to  adjudicate  grievances  from 
participants,  labor  organizations,  and 
other  interested  individuals  concerning 
programs  that  receive  assistance  under 
this  part.  Such  grievances  may  include 
proposed  placements  of  participants  in 
projects  receiving  assistance. 

(b)  Deadline  for  grievances.  Except 
for  a  grievance  that  alleges  fraud  or 
criminal  activity,  a  grievance  shall  be 
made  not  later  than  1  year  after  the  date 
of  an  alleged  occurrence. 

(c)  Deadline  for  bearing  and  decision. 
If  a  hearing  is  held  on  a  grievance,  it 
shall  be  conducted  no  later  than  30  days 
from  the  date  of  the  filing  of  the 
grievance.  A  decision  shall  be  made  not 
later  than  60  days  from  the  date  of  the 
filing  of  the  grievance. 

(d)  Arbitration.  When  there  is  an 
adverse  decision  on  a  grievance,  or  60 
days  after  the  filing  of  a  grievance  if  no 
decision  has  been  reached,  the  party 
filing  the  grievance  shall  submit  the 
grievance  to  binding  arbitration  before  a 
qualified  arbiter  who  is  jointly  selected 
and  independent  of  the  interested 
parties.  Any  resulting  proceedings  shall 
be  held  no  later  than  45  days  after  the 
request  for  arbitration,  with  a  decision 
made  not  later  than  30  days  after  the 
date  of  the  proceeding.  The  cost  of 
arbitration  shall  be  divided  evenly 
between  the  parties  to  the  arbitration. 

(e)  Proposed  placement  If  a  grievance 
is  filed  regarding  a  proposed  placement 
of  a  participant  in  a  program  that 
receives  assistance  under  this  Part,  such 
placement  shall  not  be  made  unless  it  is 
consistent  with  the  resolution  of  the 
grievance  in  accordance  with  the 
requirements  of  this  chapter. 

(f)  Remedies.  Remedies  for  a 
grievance  filed  under  this  chapter 
include  suspension  or  termination  of 
payments  for  assistance  under  the  Act, 
and  prohibition  of  a  placement  of  a 
participant  described  in  paragraph  (e)  of 
this  section. 

§2506.5    Prohibition  on  use  Of  funds  for 
certain  purpoeee. 

(a)  Prohibited  uses.  No  assistance 
made  available  under  a  grant  under  this 
Chapter  shall  be  used  to  provide 
religious  instruction,  conduct  worship 
services,  or  engage  in  any  form  of 
proselytization. 

(b)  Political  activity.  Assistance 
provided  under  this  chapter  shall  not  be 
used  by  program  participants  and 
program  staff  to: 

(1)  Assist,  promote,  or  deter  union 
organizing;  or 


(2)  Fmance,  directly  or  indirectly,  any 
activity  designed  to  influence  the 
outcome  of  an  election  to  Federal  office 
or  the  outcome  of  an  election  to  a  Slate 
or  local  public  office. 

(c)  Contracts  or  collective  bargaining 
agreements.  A  project  that  receives 
assistance  under  this  chapter  shall  not 
impair  existing  contracts  for  services  or 
collective  bargaining  agreements. 

§  2506.6    Standards  of  conduct. 

Programs  that  receive  assistance 
under  this  chapter  shall  establish  and 
stringently  enforce  standards  of  conduct 
at  the  program  site  to  promote  propter 
moral  and  disciplinary  conditions. 

§  2506.7    Treatment  of  bensflts. 

Living  allowances  and  post-service 
benefits  provided  to  individuals 
participating  in  programs  under  this  Act 
shall  not  be  considered  as  income  for 
the  purposes  of  determining  eligibility 
for  and  the  amount  of  income  transfer 
and  in-kind  aid  furnished  under  anv 
Federal  or  federally  assisted  program 
based  on  need,  other  than  program* 
under  the  Social  Security  Act. 

§  2506J    Program  evaluation. 

(a)  General.  The  Commission  has 
broad  responsibihty  for  the  continuing 
evaluation  of  programs  receiving 
assistance  under  this  chapter.  In  turn, 
program  participants.  States,  and  local 
grantees  have  the  responsibility  to 
provide  information  to  the  Commission 
as  required  by  the  Commission  in  order 
to  evaluate  programs  end  projects 
funded  under  this  chapter.  State  and 
local  grantees  may  be  required  to  assist 
in  the  selection  of,  and  collection  of 
information  about,  control  groups  of 
individuals  who  are  not  selected  to 
participate  in  funded  programs.  As 
appropriate,  the  Commission  shall  keep 
confidential  the  information  acquired 
from  such  evaluations. 

(b)  Standards  for  the  evaluation  of 
program  effectiveness.  (1)  All  funded 
programs  will  be  evaluated  based  on 
their  effectiveness  in  achieving  any  or 
all  of  the  goals  of  the  Act. 

(2)  Specific  evaluation  standards  for 
each  of  these  broad  goals  will  be 
established  by  the  Commission  and 
made  available  to  funded  programs  and 
the  public. 

(c)  Program  objectives.  Programs 
receiving  funds  under  part  2504  will  be 
evaluated  to  determine  their 
effectiveness  in: 

(1)  Recruiting  and  enrolling  diverse 
participants  in  such  programs  based  on 
economic  background,  race,  ethnicity, 
age,  marital  status,  education  levels,  and 
disability; 
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(2)  Promoting  the  educational 
achievement  of  each  participant  based 
on  earning  a  high  school  diploma  or  its 
equivalent  and  the  future  enrollment 
and  completion  of  increasingly  higher 
levels  of  education: 

(3)  Encouraging  each  participant  to 
engage  in  public  and  community  service 
after  completion  of  the  program  based 
on  career  choices  and  service  in  other 
service  programs  such  as  VISTA,  the 
Peace  Corps,  the  military,  and  part-time 
volunteer  service: 

(4)  Promoting  positive  attitudes  among 
each  participant  regarding  the 
participant's  role  in  solving  community 
problems,  ability  to  improve  the  lives  of 
others,  sense  of  responsibilities  as  a 


citizen  and  community  member,  and 
other  factors: 

(5)  Enabling  participants  to  Hnance  a 
lesser  portion  of  their  higher  education 
through  student  loans: 

(6)  Providing  services  and  projects 
that  benefit  the  community: 

(7)  Supplying  additional  volunteer 
assistance  to  community  agencies 
without  overloading  such  agencies  with 
more  volunteers  than  can  be  utilized 
effectively: 

(8]  Providing  service  and  activities 
that  could  not  otherwise  be  performed 
by  employed  workers  and  that  will  not 
supplant  the  hiring  of,  or  result  in  the 
displacement  of,  employed  workers  or 


impair  the  existing  contracts  of  such 
workers:  and 

(9)  Attracting  a  greater  number  of 
citizens  to  public  service,  including 
service  in  the  active  and  reserve 
components  of  the  Armed  Forces,  the 
National  Guard,  the  Peace  Corps. 
VISTA,  and  the  Older  American 
Volunteer  Programs. 

S  2506.9    TrMtnwnt  Of  «ttp«nd  for  living 


Living  allowances  received  under  this 
part  shall  not  be  considered  in  the 
determination  of  expected  family 
contribution  or  independent  student 
status  under  subpart  1  of  part  A  of  title 
IV.  and  part  F  of  title  IV,  of  the  Higher 
Education  Act  of  1965. 

MLUNQ  COOe  n30-«A-M 
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Note:  These  forms  will  not  appear  in  the  Code  of  Federal  Regulations. 

NOTE:  This  is  a  draft  form  which  may  be  revised  after 
we  receive  comments.   DO  NOT  use  as  an  application. 

COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

STATE  GRANTS  PROGRAMS 


Background       In  1990,  Congress  passed  and  the  President  signed  legislation  creating  the 
COMMISSION  ON  NATIONAL  AND  COMMUNITY  SERVICE.   The 
COMMISSION  was  empov^ered  to  make  grants  in  support  of  the  goals  set  forth  in 
the  legislation.  Those  goals  are: 

I       ■ 

•  To  renew  the  ethic  of  civic  responsibility  in  the  United  States; 

•  To  encourage  citizens,  regardless  of  age,  income  or  ability,  to  engage  b  full-time 
or  part-time  service  to  the  Nation; 

•  To  involve  youth  in  programs  that  will  benefit  the  Nation  and  improve  their  own 
lives; 

•  To  enable  young  adults  to  make  a  sustained  commitment  to  service  by  removing 
barriers  created  by  high  education  costs,  loan  indebtedness  and  the  cost  of  housing; 

•  To  build  on  the  network  of  existing  Federal,  State,  and  local  programs  and 
agencies; 

•  To  involve  participants  in  activities  that  would  not  otherwise  be  performed  by  paid 
workers; 

•  To  generate  additional  volunteer  service  hours  to  help  meet  human,  educational, 
environmental  and  public  safety  needs,  particularly  those  relating  to  poverty; 

•  To  encourage  institutions  to  volunteer  their  resources  and  energies  and  encourage 
service  among  their  members,  employees,  and  affiliates; 

•  To  identify  successful  and  promising  community  service  initiatives  and  disseminate 
information  about  them;  and 

•  To  discover  and  encourage  new  leaders,  especially  youth,  and  to  develop 
individuals  and  institutions  that  demonstrate  that  a  successful  life  includes  serving 
others. 

The  COMMISSION  will  award  grants  to  States  for  (a)  Serve-America,  (b)  Higher 
Education  Innovative  Projects,  (c)  Conservation  and  Youth  Service  Corps,  and  (d) 
National  and  Community  Service.    Grants  will  also  be  made  directly  to  institutions  of 
higher  education  and,  imder  certain  circumstances,  to  local  applicants  for  Serve- 
America  and  Conservation  and  Youth  Corps  programs.    Applications  for  these  other 
competitions  are  available  from  the  COMMISSION. 
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Consolidated  Application 


Programs        Arnoi*  k»  aeveni  charges,  the  COMMISSION  is  direoled  to  support  programs  in  the 
foHowing  areas: 

I.     Serve- America:    funds  operatiog  and  planning  grants  Tor  school  and  community- 
based  pcograms  «o  invoke  students  from  Icmdergaiteii  duoygh  lugh  sdaool,  and 
out-of-school  youth  up  to  age  27,  in  service  projects;   and  to  increase  the  number 
of  adults  who  volunteer  «a  achools. 

H.  Higher  Education  Innovative  iV^jccts  tor  Conunvnity  Service:  &ads  sen/ice 
programs  and  teacher  training  in  service-learning  by  higher  education  inslitulions 
or  agencies  working  with  higher  educations. 

IH.  Conservation  Corps  and  Youth  Service  Corps:    funds  full-time  or  summer 
youth  service  or  conservation  corps  programs  for  teenagers  and  young  adults. 

IV.  National  and  Community  Service  Programs:   fends  State-sponsored  Ml-time 
and  part-time  and  special  senior  service  programs  fx  individuals  age  17  and 
older. 

States  are  eligible  to  receive  funds  under  any  or  all  of  the  four  major  programs,  while 
eligibility  of  local  applicants  -  local  govemraents.  local  educational  aj^ocies.  higher 
educatioa  institutions,  and  non-profit  organiratioas  -  vanes  by  program.    In  order  to 
receive  fiinds.  a  State  must  submit,  under  a  single  cover,  an  applicatioa  for  one  or 
more  of  the  four  major  grant  programs.   The  Stale  plan  will  tse  evaluated  as  a  whole 
and  each  part  will  also  be  evaluated  so  it  is  possible  that  a  Sute  wtU  not  ceceive 
fuiKls  for  all  of  (he  proframs  for  whidi  it  applies.  Once  a  grant  is  awarded  to  a 
State,  a  Slate  may  not  shift  funds  from  one  program  to  another,  and  otust  use  its 
grant  for  the  program  or  programs  designated  m  the  a^ication  and  the  grant  award. 

The  four  programs  covered  by  this  application  are  inteaded  to  provide  support  to 
enhance  opportunities  for  Americans  of  all  ages  to  volunteer  their  services  for  the 
benefit  of  others  and  to  encourage  innovative  approaches.    Hie  application  process  is 
designed  to  give  maximum  flexibility  to  SUtes  for  program  design,  to  encourage 
state-level  coordination  and  to  b«ild  State  and  local  partnerships. 

Eligibility       States  and  Indian  Tribes  may  submit  applications  for  Ike  Serve-America,  American 
Cooservalion  and  Youth  Service  Corps  and  National  and  Comieuaity  Service 
programs.   States  or  fadiaa  Tribes  may  apply  for  hi^wr  edacatioo  programs  only  in 
consortia  with  institutions  of  higher  education.   The  term  'Stale'  includes  each  of  the 
several  States,  the  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa,  the  Commonwealth  of  the  Northern  Mariana 
Islands,  and  Palaa,  ontil  such  time  as  fht  Compact  of  Free  Association  is  rtiified. 

Definitions       For  the  purposes  of  tfiis  grant  program,  applicants  AkmM  understand  AA  the  term 
•serricc-Ieaming"  means  a  method  under  which  stwdenU  teara  and  deveilop  through 
active  participation  in  tfioughtfully  orgaiized  service  experiences  that  meet  actual 
conmmnity  needs  and  that  are  coordinaled  m  collaboration  with  the  sdtool  and 
community;  that  is  integrated  into  the  students'  academic  curriculum  or  provides 
structured  time  for  a  student  to  think,  talk,  or  write  about  what  the  student  did  and 
saw  during  the  actual  service  activity;  that  provides  students  with  opportunities  to  use 
newly  acquired  skills  and  knowledge  in  real-life  situations  in  their  own  communities; 
and  that  eidiaaces  what  is  taught  in  schools  by  extending  student  learning  beyond  the 
classroom  and  into  the  community  and  helps  to  foster  the  development  of  a  sense  of 
caring  for  others.   The  term  "service  opportunity"  means  a  program  or  project, 
including  a  service  learning  program  or  project,  that  enables  students  to  perform 
meaningful  and  constructive  service  in  agencies,  institutions,  and  situations  where  the 
application  of  human  talent  and  dedication  may  help  to  meet  human,  educational, 
linguistic,  and  environmental  community  needs,  especially  those  relating  to  poverty. 
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State  Advisory  Board 


The  term  "Youth  Corps  Program"  means  a  program,  such  as  a  conservation  corps 
or  youth  service  program,  that  ofTers  full-time,  productive  work  (to  be  financed 
through  stipends)  with  visible  community  benefits  in  a  natural  resource  or  human 
service  setting  that  gives  participants  a  mix  of  work  experience,  basic  and  life  dcillc, 
education,  training,  and  support  services.    The  term  "summer  program"  means  a 
youth  corps  program  that  is  limited  to  the  months  of  June,  July  and  August. 
"Partnership  program"  means  a  program  through  which  adult  volunteers,  public  or 
private  agencies,  institutions  of  higher  education,  or  businesses  assist  a  local 
educational  agency. 

Other  defmitions  can  be  found  in  the  regulations  governing  this  competition. 

In  order  to  receive  funds.  States  are  strongly  encouraged  to  establish  a  bipartisan  and 
nonpartisan  State  Advisory  Board,  composed  of  representatives  of  State  agencies, 
youth  and  low-income  individuals,  and  a  variety  of  local  and  commtmity-based 
organizations.   The  Act  and  the  regulations  recommend  that  the  Board  assist  in  the 
development  of  the  State  comprehensive  service  plan,  coordination  of  programs, 
dissemination  of  information,  recruitment  of  participants,  development  of  materials 
and  activities  related  to  the  programs,  and  development  of  an  evaluation  plan. 


Size  and  Number  of  Grants       I. 


Serve  America:   For  fiscal  year  1992,  S16.9  million  is  available  for  this 
program  to  be  allocated  through  a  funding  formula  that  is  based  on  the  school- 
age  population  of  Sutes  and  the  amount  of  funds  Sutes  receive  under  the  Chapter 
1  basic  grant.   The  range  of  grants  to  Sutes  is  expected  to  fall  between  $25,000 
and  $  I. S  million.  i 


II.  Higher  Education  Innovative  Projects  for  Community  Service:   For  fiscal 
year  1992,  $5.6  million  is  available  for  this  program.   The  size  and  number  of 
grants  will  be  based  on  the  number  and  quality  of  proposals  received,  and  the 
number  of  institutions  involved  in  the  consortia. 

III.  Conservation  Corps  and  Youth  Service  Corps:   For  fiscal  year  1992,  $22.5 
million  is  available  for  this  program.   The  size  and  number  of  grants  will  be 
based  on  the  number  and  quality  of  proposals  received,  and  might  range  as  low 
as  $25,000  or  as  high  as  $1.5  million. 

IV.  National  and  Community  Service  Programs:   For  fiscal  year  1992,  $22.5 
million  is  available  for  this  program.    The  size  and  number  of  grants  will  be 
based  on  the  number  and  quality  of  proposals  received.   We  anticipate  making  no 
more  than  10  grants,  with  the  average  grant  in  the  range  of  $1  million  to  $4 
million. 


Term  of  Grants 
Non-Federal  Match 


Review  Process 


All  grants  to  States  and  Indian  tribes  are  for  up  to  three  years,  except  planning  grants 
under  the  Serve-America  program,  which  are  for  up  to  one  year. 

I.  Serve-America:    10%  in  the  first  year. 

20%  in  the  second  year. 
30%  in  the  third  year. 

II.  Higher  Education:   50%  each  year. 

HI.         Conservation  and  Youth  Service  Corps:   25%  each  year. 

IV.         National,  and  Community  Service:   50%  of  post-service  benefit  for 
participants. 

While  staff  will  screen  proposals,  and  present  recommendations  to  the  Board,  all 
funding  decisions  will  be  made  by  the  Board  of  Directors  of  the  COMMISSION. 
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General  State  Inrormatinn        I. 


tToposal  Content 


Each  State  must  submit  a  cover  sheet  with  the  following  information: 

—  Name  of  State 

—  Lead  agency  submitting  consolidated  triplication 

—  Name,  address  and  (Aane  nund^er  of  contaci  person 

—  Programs  included  la  consolulated  application 

AH  State  applicants  for  one  or  more  of  the  four  specific  programs  must 
include  in  their  application  a  Comprehensive  Service  Plan  that  includes 
information  about  the  programs  proposed  to  be  conducted  with  fiinds  under 
the  National  and  Community  Service  Act.  as  well  as  related  efforts  not 
proposed  to  be  funded.    The  intention  of  the  Comprehensive  Service  Plan 
ftquirenieot  is  to  ensure  diat  applicants  understand  how  their  efforts  are  part 
of  a  bi:ger  effort  to  promote  service.    Each  Plan  should  be  no  longer  than 
fifteen  (15)  typed  and  doobled-i^iaced  pages  and  must  describe  in  a  narrative: 

(1)  Critical  human,  educational,  eflviroomeotal.  and  public  safety  problems, 
particularly  those  needs  relating  to  poverty,  which  will  be  addressed 
through  institutioos  and  individuals  vo]«ateering  their  time,  energies  and 
services  through  community  service  projects  and  initiatives; 


(2)  Efforts  to  generate  additional  volunteer  service  hours  each  year  and  to 
encourage  additional  individuals  to  volunteer  their  time  and  energies  in 
conununity  service  efforts  to  address  these  problems; 

(3)  EfforU  to  discover  and  encourage  new  leaders,  especially  youth,  and 
develop  individuals  and  insti<utk)ns  that  serve  as  strong  examples  of  a 
commitiaent  to  serving  others  and  to  convuice  all  Americans  that  a 
successful  life  includes  servii^  others; 

(4)  Effoits  to  encourage  youn^  people  to  serve  in  programs  that  will  benefit 
the  Nation,  and  to  dimirtale  haniers  to  fcdl-  and  part-time  service, 
especially  for  low-income  individuals; 

(5)  Efforts  to  build  on  the  existing  organizational  framework  of  Federal, 
State,  and  local  programs  and  agencies  to  expaad  service  opportunities; 

(6)  Efforts  to  eocoun^e  institutions,  such  as  government,  business,  nonprofit 
organizations,  and  religious  and  educatiooal  institutions,  to  volunteer 
their  resources  and  energies,  and  encounge  and  facilitate  volunteer  and  . 
community  service  among  their  members,  employees,  affiliates  and 
others  involved  with  the  institution; 

(7)  The  interrelation^p  among  programs  proposed  to  be  funded  under  the 
Act; 

(8)  Joint  planaiag  efforts  and  partnerships  undertaken  to  develop  this  plan, 
including  any  involvement  of  local  public  and  private  organizations, 
youth,  low-Moooe  comnunities.  and  State  Advisory  Board;  and 

<9)  Such  ether  taformatioo  as  spectfted  by  the  Stale 

An  appendix  to  the  plan  should  be  iaciuded  to  list  the  members  of  any 
State  Advisory  Board  and  their  afniiations. 

For  ^cb  progian  covered  by  tbt  State's  consolidated  application,  include  <be 
followia^- 
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Title  Page:   Use  attached  form  or  a  facsimile  to  cover  each  proposal  copy. 
Please  include  a  brief  abstract  in  the  space  provided,  in  addition  to  the 
requirements  that  follow. 


Submission  Procedures 


I. 


2.  Abstract:    Attach  a  one-page,  double-spaced  abstract  following  the  Title 
page.    This  is  a  key  element  and  should  include  sUtements  about:   (1)  the 
problems  being  addressed;  (2)  the  proposed  activities;  and  (3)  the  project's 
intended  outcomes. 

3.  Institutional  and  Personnel  Information.   Applicante  should  submit 
background  information  on  the  participating  agencies  which  is  relevant  to  a 
full  understanding  of  the  proposed  project.    Please  attach  a  description  of  the 
capabilities  and  experience  of  key  project  staff. 

4.  Budget.    Use  the  attached  form  or  a  suitable  facsimile  to  prepare  a  complete 
budget,  including  details  of  expenditures  for  salary,  travel,  etc.    Indirect 
costs  may  not  be  assessed  .    Also,  provide  a  narrative  budget  statement 
explaining:   (1)  the  basis  used  to  estimate  certain  costs  (professional 
personnel,  consultants,  travel),  and  any  other  costs  that  may  appear  unusual; 
(2)  how  the  major  cost  items  relate  to  the  proposed  project  activities;  and  (3) 
the  cost  of  the  project's  evaluation  components.    In  the  case  of  proposals 
requesting  more  than  one  year  of  funding  a  budget  page  for  the  additional 
years  should  be  provided.    You  must  submit  a  separate  budget  for  each 
program  for  which  you  are  applying.   The  amount  shown  on  the  Title  Page, 
however,  should  be  the  totol  requested  from  the  COMMISSION.  Please  note 
that  there  is  a  required  non-federal  matching  contribution  (described  above) 
which  must  be  shown  on  the  budget  page.    Indicate  the  source.    Also  note 
that  'administrative  costs*  are  limited  to  five  percent  of  the  total. 
Administrative  costs  are  those  directly  associated  with  overall  program 
administration,  but  not  those  costs  directly  related  to  the  delivery  of  service 
or  the  supervision  of  volunteers. 

5.  ,    Program  Narrative.    Attach  the  required  narratives  for  each  program  for 

which  funding  is  sought. 

To  qualify  for  funding  consideration,  all  applicants  must  submit  a  proposal  on  or 
before  March  16,  1992. 

The  announced  closing  date  and  procedures  for  timely  submission  will  be  strictly 
observed. 

Applicants  should  also  note  that  the  closing  date  applies  to  both  the  date  the 
application  is  mailed  and  the  hand-delivered  date. 

Proposals  Sent  by  Mail: 

Proposals  sent  by  mail  to  the  following  address  must  be  postmarked  no  later  than 
March  16,  1992.    First  class  mail  should  be  used.    A  mailed  application  meets  the 
requirement  if  it  is  mailed  on  or  before  the  pertinent  closing  date  and  the  required 
proof  of  mailing  is  provided.    Proof  of  mailing  may  consist  of  one  of  the  following: 
(a)  a  legibly  dated  U.S.  Postal  Service  postmark;  (b)  a  legible  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal  Service;  (c)  a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (d)  any  other  proof  of  mailing  acceptable  to  the 
COMMISSION. 


If  an  application  is  sent  through  the  U.S.  Postal  Service,  the  COMMISSION  will  not 
accept  either  of  the  following  as  proof  of  mailing:    (I)  a  private  metered  postmark,  or 
(2)  a  mail  receipt  that  is  not  dated  by  the  U.S.  PosUl  Service.    All  applicants  will 
receive  acknowledgement  notices  upon  receipt  of  proposals. 


57432 Federal  Register  /  Vol.  56.  No.  217  /  Friday.  November  8.  1991  /  Proposed  Rules 

Mailing  Address 

Commission  on  National  and  Conununity  Service 

P.O.  Box  33119 

Washington,  D.C.    20033-0119 

Hand-delivered  Proposals: 

Hand-delivered  proposals  will  be  accepted  daily  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.,  Eastern  Standard  time  except  Saturdays,  Sundays,  or  Federal  holidays,  at 

•  Proposals  will  not  be  accepted  after  4:30  p.m. 

on  March  16,  1992. 

No  faxed  proposals  will  be  accepted. 

Number  of  Copies  of  Proposals: 

All  applicants  must  submit  ONE  (1)  SIGNED  ORIGINAL  AND  TWO  (2)  COPIES 
OF  PROPOSALS.    Each  proposal  copy  must  be  covered  with  a  Title  Page,  (atUched) 
or  a  facsimile.    ApplicanU  are  also  requested  to  submit  three  (3)  additional  completed 
copies  of  the  Title  Page. 
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Criteria  for  Funding 


Required  NarratiTe 


I.   SERVE  AMERICA: 


States  submitting  applications  that  comply  with  the  provisions  of  the  Serve-America 
program  and  the  regulations  will  be  considered  for  Ending  according  to  program 
formula. 

While  there  is  not  a  standard  outline,  the  State  Serve-America  Plan  should  cover  a 
period  of  not  more  than  three  years,  and  describe,  in  not  niore  than  twenty  (20) 
typed,  double-spaced  pages: 

1 .  The  manner  in  which  funds  will  be  allocated  by  the  State,  including: 

(a)  Planning  and  capacity  building  activities  that  will  be  undertaken  by  the  State; 

(b)  How  local  applicants  for  operating  grants  for  school-based,  community- 
based,  and  adult  volunteer  and  partnership  programs  will  be  ranked: 

—  according  to  criteria  found  in  the  regulations; 

--     in  a  manner  that  ensures  the  equitable  treatment  of  local  educational 
ageiKies  and  community-based  organizations; 

—  to  ensure  that  programs  will  serve  urban  and  rural  areas  and  any  tribal 
areas  that  exist  within  such  State;  and 

—  giving  special  consideration  to  providing  assistance  to  projects  that  will 
provide  academic  credit  to  participants,  are  consistent  with  the  principles 
of  service-learning,  or  are  integrated  into  the  educational  program  of  the 
school. 

2.  Efforts  to  be  undertaken  by  the  State  to  involve  diverse  organizations  and 
participants,  and  coordinate  service  programs  within  the  State,  including: 

(a)  How  information  and  outreach  services  will  be  disseminated  and  utilized  to 
ensure  the  involvement  of  a  broad  range  of  organizations,  particularly 
community-based  organizations; 

(b)  How  service  programs  within  the  State  will  be  coordinated  with  each  other 
and  with  other  Federally  assisted  education  programs,  training  programs,  and 
other  appropriate  programs  that  serve  youth; 

(c)  How  the  State  will  encourage  cooperative  efforts  among  local  educational 
agencies,  local  government  agencies,  community-based  agencies,  businesses, 
and  State  agencies  to  develop  and  provide  service  opportunities,  including 
those  that  involve  the  participation  of  urban,  suburban,  and  rural  youth 
woricing  together;  and 

(d)  How  economically  and  educationally  disadvantaged  youths,  including 
individuals  with  disabilities,  youth  with  limited  basic  skills  or  learning 
disabilities,  youth  in  foster  care  who  are  becoming  too  old  for  foster  care, 
youth  of  limited  English  proficiency,  and  homeless  youth  are  assured  of 
service  opportunities. 

3.  Efforts  undertaken  by  the  State,  in  addition  to  the  funding  of  local  service 
programs,  to  increase  mvolvement  of  students  and  out-of-school  youth  in 
comnmnity  service,  including: 
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Planning  Grants 


or  contract  with  experienced  content  specialist  and  youth  service  resources 
organizations;  and 

(b)  The  use  of  non-Federal  assistance  to  expand  service  opportunities  for 
students  and  out-of-school  youth. 

4.     The  plan  for  evaluation  of  funded  programs,  including: 

(a)  Anticipated  outcomes  of  the  programs;  and 

(b)  How  progress  toward  those  outcomes  will  be  measured  and  programs  will  be 
evaluated. 

States  and  Indian  Tribes  not  applying  for  operating  grants  may  apply  for  a  planning 
grant  worth  twenty-five  percent  (25%)  of  their  formula  allocation.     Applicants  for 
planning  grants  must  include  a  narrative  of  not  more  than  five  (S)  typed,  double- 
spaced  pages,  that  covers  a  period  of  not  more  than  one  year  and  describes  activities 
propos^  to  be  conducted  with  planning  funds,  including  those  activities  that  will  be 
carried  out  through  grant  or  contract  with  qualified  organizations  and  individuals. 
Eligible  activities  include: 

(1)  Pre-service  and  in-service  training  for  teachers,  supervisors,  and  personnel  from 
community  organizations  in  which  service  opportunities  will  be  provided  that  will 
be  conducted  by  qualified  individuals  or  organizations  that  have  experience  in 
service-learning  programs; 

(2)  Developing  service-learning  curricula,  including  age-appropriate  learning 
components  for  students  to  analyze  and  apply  their  service  experiences  consistent 
with  the  principles  of  service-learning; 

(3)  Forming  local  partnerships  to  develop  school-based  community  service  programs 
in  accordance  with  this  Act: 

(4)  Devising  appropriate  methods  for  research  and  evaluation  of  the  educational  value 
of  youth  service  opportunities,  service-learning,  and  the  effect  of  youth  service 
programs  on  communities; 

(5)  Establishing  effective  outreach  and  dissemination  to  ensure  the  broadest  possible 
involvement  of  non-profit  conmiunity  based  organizations  and  yputh-service 
agencies  with  demonstrated  effectiveness  in  their  communities;  and 
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Criteria  for  Ranking 


n.   HIGHER  EDUCATION: 

Applicants  for  support  under  this  program  will  be  judged  on  the  following  criteria: 

1)  The  ability  of  the  proposed  program  to  advance  the  purposes  of  the  Higher 
Education  Innovative  Projects  for  Community  Service  program  in  such  a  way  as 
to  infuse  students  with  the  ethic  of  voluntary  community  service; 

2)  The  degree  to  which  the  proposed  program  rq>resents  an  innovative  approach 
that  shows  potential  for  replication  by  other  organizations; 

3)  The  quality  of  the  proposed  program  and  evaluation  plan,  including  iu  feasibility 
as  measured  by  the  q>plicant's  understanding  of  the  problem  or  need;  the 
adequacy  of  resources;  the  qualifications  of  key  personnel;  the  relevance  of  the 
applicant's  prior  experience;  and  the  ai^ilicant's  and  tlie  community's 
commitment  to  the  project;  ,  ••••?•  ^•.••;;  a; 

4)  The  demonstrated  ability  to  effect  the  goals  of  the  Act; 

'  5)    The  extent  to  which  participants  arc  involved  in  the  design  of  service  projects; 

6)  The  agreement  of  the  institution  of  higher  education  to  integrate  the  program  into 
the  educational  experience; 

7)  The  likelihood  of  effective  campus-wide  involvement,  including  faculty,  staff, 
administration,  and  students,  or  community-wide  impact  outside  of  the  campus; ' 
and 

8)  The  ability  of  the  program  to  continue  past  the  expiration  of  the  grant. 

Every  proposal  will  be  compared  to  all  others  in  an  attempt  to  find  the  proposals  that 
best  meet  the  above  criteria. 


(6)  Integration  of  service-learning  into  academic  curricula. 
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Required  NarraUve 


While  there  is  not  «  standard  outline.  <lie  aarrative  AtuM  piovkle.  in  approximately 
ten  (10)  double-spaced  pages,  a  project  narrative  that  includes: 

1      A  description  of  the  proposed  project  to  be  esUblished  with  assistance  provided 
under  the  {rant,  including: 

(a)  <be  pmoedMre  for  teaintAg  supervisors  and  participants,  and  supervising  and 
organizing  participants; 

(b)  roles  for  Studeats.  faouky.  •daunistration.  and  stafT  in  die  design  and 
operation  of  the  project; 

(c)  bow  noa-participMit  wlnnteers  whm  a-*  not  studente  emxtlled  in  the  project 
will  assist  dw  project; 

(d)  the  membership  of  any  local  advisory  oomiMttee  dial  tnd«des  broad 
representation  from  the  conununily,  or  other  involvement  of  the  community- 
intended  to  benefit  from  die  project  in  die  design  and  operation  of  the 
program; 

(e)  procedures  to  ensure  that  the  proposed  project  provides  participants  with  an 
opportanity  to  leOecl  on  dieir  service  experiences  and  is  ctmsistent  with  the 
principles  of  service-learning;  and 

(f)  whether  students  will  receive  academic  credit  for  coaimanity  service 
activities  iiader  the  projecl  aod  whether  the  project  4s  MUegrated  into  the 
academic  curriculum. 

t 

2.     A  description  of  die  expected  in^MCt  of  die  project,  iocludint- 

(a)  the  hufsaa.  frffarrtiTHial.  environmental  or  public  safety  service  that 
participants  will  perform  and  the  community  need  that  wiJi  be  addressed; 

(b)  the  number  and  characteristics  of  individuals  -  including  student  participants 
and  non-participant  volunteers  who  are  not  students  enrolled  in  the  program 
—  expected  to  become  involved  in  service  as  a  result  of  the  project  and  the 
number  of  hours  they  are  expected  to  perform  service; 

(c)  expected  community-wide  impact  outside  the  campus; 

(d)  ways  in  which  die  project  is  expected  to  benefit  student  participants, 
including  changes  in  goals,  attitudes  and  educational  achievement;  and 

(e)  the  ability  of  the  project  to  continue  after  die  expiration  of  the  grant. 
3.     A  description  of  die  plan  for  evaluating  the  project. 

The  following  additional  points  should  be  useful: 

•  In  the  most  successful  projects,  both  community  organizations  and  the  people 
they  serve  have  considerable  input.   The  educational  institution  and  the  main 
funding  source  must  feel  their  goals  are  being  met.  but  they  must  not  try  to 
determine  unilaterally  what  a  community  needs.    Proposals  should  make  clear 
how  mtended  beneficiaries'  input  will  be  ensured. 

•  If  academic  credit  is  to  be  awarded  as  part  of  the  community  service  activity, 
evidence  should  be  provided  duU  it  will  be  given  in  accordance  with  established 
institutional  policies  and  that  it  will  be  closely  linked  to  or  be  part  of  regular 
acadeooic  work. 


•     Evaluation  should  focus  on  a  number  of  issues.    In  addition  to  assessing  whether 
there  has  been  an  increase  in  the  number  of  students  doing  community  service, 
the  evaluation  should  attempt  to  look  at  the  impact  that  service  will  have  on  the 
community  being  served. 


.1'  •,•".•«•«  '■ 
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m.   CONSERVATION  CORFS  AND  YOUTH  SERVICE  CORPS: 


Criteria  for  Ranking 


Additional  Narrative  for  States  Proposing 
to  Operate  Program  Directly 


Required  Narrative 


The  Commissioa  wud  coastder  making  «a  mumid  to  any  applicant  diat  meets  the 
criteria  specified  in  the  regulations,  and  will  give  preference  to  programs  (hat: 

Will  provide  long-term  benefits  to  the  public; 

Will  instill  a  work  ethic  and  a  sense  of  public  service  in  the  participants; 

Will  be  labor  intensive,  and  involve  youth  operating  in  crews; 

Can  be  planned  and  initiated  proo^tly; 

Will  enhance  skills  development  and  educational  level  and  opportunities  for  the 
participants; 

-      Demonstrate  the  ability  to  effect  the  goals  of  the  Act  and  the  regulations;  and 

Are  part  of  a  State  Comprehensive  Service  Plan. 

Each  State  must  use  a  portion  of  its  grant  fimds  to  assist  local  conservation  or  youth 
service  corps  programs  within  the  State.    Therefore,  each  State  submitting  an 
application  must  include  a  narrative  of  not  more  than  ten  (10)  typed,  double-spaced 
pages,  describing  the  manner  in  which: 

1.  The  State  will  determine  which  local  applicants  receive  funding: 

2.  Service  programs  within  the  State  will  be  coordinated; 

3.  Economically  and  educationally  disadvantaged  youth,  including  youth  with 
disabilities,  youth  with  limited  basic  skills  or  learning  disabilities,  youth  with 
limited  English  proficiency,  homeless  youth,  youth  with  disabilities,  and  youth  in 
foster  care  who  are  becoming  too  old  for  foster  care,  will  be  recruited; 

4.  The  State  will  encourage  cooperation  among  programs  that  receive  assistance 
under  this  program  and  the  appropriate  State  job  training  coordinating  council 
established  under  the  Job  Training  and  Partnership  Act  (29  U.S.C.  1501  ct. 
seq.); 

5.  The  State  will  certify  the  training  skills  acquired  by  each  participant  and  the 
credit  provided  to  each  participant  for  co{i^>etencies  developed  through  training 
programs  or  work  experience  obtained  under  programs  that  receive  assistance; 

6.  Prior  to  the  placement  of  a  participant,  the  State  will  ensure  that  program 
agencies  consult  with  each  local  labor  organization  representing  employees  in  the 
area  who  are  engaged  in  the  same  or  similar  work  that  is  proposed  to  be  carried 
out  by  such  program;  and 

7.  Programs  will  be  evaluated. 


States  tmy  abo  use  funds  to  operate  a  ooeaervatioo  or  youth  service  ooipc  program 
directly.   £adi  State  or  Indian  tribe  proposing  to  operate  a  progratn  directly  must 
include  •  narrative  that  covers  a  period  of  up  to  three  years  and  describes,  in  not 
more  than  twenty  (20)  typed,  double-spaced  pages: 

1 .  Objectives  and  performance  goals,  both  short-term  and  long-term,  including  the 
problem  or  need  to  be  addressed,  number  of  participants  and  non-participant 
volunteers  to  beconie  involved  in  service,  number  of  hours  of  service  to  be 
provided,  and  changes  in  goals,  attitudes,  and  educational  achievement  of 
participants. 

2.  A  program  plan,  including: 

—  A  plan  for  managing  and  funding  the  program,  and  schedule  for 
implementation; 

—  A  description  of  any  local  advisory  committee  that  includes  youth  and  a 
broad  representation  from  the  community; 

—  The  number  of  crew  leaders  for  the  program  and  the  manner  of  appointment 
and  training  of  sufficient  supervisory  staff  (including  participants  who  have 
displayed  exceptional  leadership  qualities),  to  provide  for  other  central 
elements  of  a  youth  corps,  such  as  crew  structure  and  a  youth  development 
component; 

—  The  number  of  individuals  who  participated  in  the  program  in  the  previous 
year,  the  estimated  number  of  participants  who  will  participate  in  the 
program  in  each  year  for  which  funding  is  sought;  a  plan  for  recruiting 
participants,  including  educatiotuilly  and  economically  disadvantaged  youth, 
youth  with  limited  basic  skills  or  learning  disabilities,  youth  with  disabilities, 
homeless  youth,  youth  who  are  in  foster  care  who  are  becoming  too  old  for 
foster  care,  and  youth  of  limited  English  proficiency:  a  strategy  for  «>sunng 
that  individuals  do  not  drop  out  of  school  for  the  purpose  of  participating  in 
a  youth  corps  program;  and  the  period  of  enrollment; 

—  The  number  of  non-participant  volunteers  expected  to  become  involved  b 
community  service  under  the  program  and  how  they  will  assist  the  program; 

—  The  type  of  service  that  participants  and  non-participant  volunteers  will 
perform: 

—  The  amount  of  the  living  allowance,  and  the  facilities,  quarters  and  board  (in 
the  case  of  lesidential  facilities),  limited  and  emergency  medical  care. 
tnm^x>ttation  from  administrative  fniiities  to  work  sites,  accommodations 
for  individuals  with  disabilities,  formal  social  counseling,  support  services 
including  child  care,  and  other  appropriate  services,  supplies,  and  equipment 
that  will  be  provided  to  participants  and  crew  leaders; 

—  Requirements  to  be  imposed  on  the  sponsoring  organiatioru  providing 
service  opportunities.  iiKluding  giving  preference  to  a  sponsoring 
organization  that  invests  in  a  program  (cash  contribution  or  free  training  to 
participants),  over  a  sponsoring  organization  that  does  not  make  such  an 
investment; 

—  The  types  and  duration  of  training  and  work  experience  to  be  provided  by, 
such  program;  a  plan  for  certifying  the  training  skills  acquired  by 
participanta  and  awarding  academic  credit  to  participants  for  competencies 
devdoped  UuxNigh  training  programs  or  work  experience;  a  plan  to  ensure 
the  (Mi-site  presence  of  knowledgeable  and  competent  supervisory  personnel 
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at  program  facilities;  workplace  standards  for  health,  nutrition,  sanitation, 
and  safety,  and  the  manner  in  which  those  will  be  enforced;  and  a  plan  to 
assign  participants  to  facilities  as  near  to  the  homes  of  the  participants  as  is 
reasonable  and  practicable; 

—  An  age-appropriate  learning  component  for  participants  that  includes 
procedures  that  permit  participants  to  reflect  on  their  service  experience;  and 

-  The  post-service  benefits  that  will  be  provided  to  participants  and  a  plan  for 
ensuring  that  post-service  education  and  training  benefits  are  used  solely  for 
education  and  training. 

3.     A  plan  for  evaluating  the  program. 
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Required  Narrative 


IV.   NATIONAL  AND  COMMUNITY  SERVICE  PROGRAM: 

Criteria  for  Ranking       In  determining  whether  to  award  a  grant  to  a  State,  the  COMMISSION  wiH  ooasider 

The  ability  of  the  pn^xwed  program  to  serve  as  aa  efTedive  model  for  a  large- 
scale  national  service  program; 

-  The  quality  of  the  implication,  including  the  plan  for  training,  recruitment.  " 
placement,  evahiatios  and  d^a  oollectioa: 

The  extent  thtf  the  proposed  program  builds  on  existing  programs: 

The  expediency  with  which  the  State  proposes  to  make  the  program  operational; 

The  degree  of  bipartisan,  nonpartisan  and  broad-based  support  for  the  program 
within  the  Sute  or  the  Stale's  passage  of  legislation  ^ecifically  authorizing  the 
program; 

The  inclusion  of  the  proposed  program  in  a  Slate  Comprehensive  Service  Plan; 
and 

-  The  demonstrated  ability  to  effect  the  goals  of  the  Act  and  the  regubtions;  and 

The  program's  preparation  of  participants  to  serve  as  mentors  and  for  future 
volunteer  service  leaduship  after  leaving  the  program. 

While  there  is  not  a  standard  outline,  the  State  Plan  should  cover  a  period  of  not 
more  than  three  years,  and  describe,  in  not  more  than  twenty  (20)  typed,  double- 
spaced  pages; 

I 

1.  Anticipated  outcomes,  both  short-term  and  long-term,  including  die  problem  or 
need  to  be  addressed,  number  of  full-time,  part-time,  and  special  senior  service 
participants  and  non-participant  volunteers  expected  to  become  involved  in 
service,  number  of  hours  of  service  to  be  provided,  and  anticipated  changes  in 
goals,  attitudes,  and  educational  achievement  of  participants. 

2.  The  implementation  plan,  including  the  functions  that  will  be  carried  out  by 
public  or  private  nonprofit  organizations  pursuant  to  a  grant  or  contract;  the 
degree  to  which  the  program  builds  on  existing  organizations  in  the  State;  the 
timetable  for  implementation;  and  evidence  of  broad-based  bipartisan  and 
nonpartisan  statewide  support. 

3.  The  recruitment  plan,  including  the  number  and  characteristics  of  participants 
expected  to  be  recruited;  a  description  of  the  manner  in  w^ch  an  ethnically  and 
economically  diverse  group  of  participants,  including  economically  and 
educationally  disadvantaged  individuals,  college-bound  youth,  individuals  with 
disabilities,  youth  in  foster  care  who  are  becoming  too  old  for  foster  care,  and 
employed  individuals,  will  be  recruited  and  selected  for  participation;  and 
whether  the  program  will  mroll  mdividuals  who  have  completed  undergraduate 
education  or  specialized  post-secondary  training  and  whose  training  and  skills 
enable  them  to  provide  needed  services  in  the  State; 

4.  Procedures  for  training  supervisors  and  participants  in  skills  relevant  to  the  work 
to  be  conducted  and  for  supervising  and  organizing  participants  in  such  program; 

5.  The  type  of  service  participants  will  provide  and  how  participants  will  be 
matcheid  and  placed  in  service  opportunities,  including  a  description  of  the 
geograi^cal  areas  within  die  State  in  which  the  program  would  be  operated  to 
provide  the  optimum  match  between  the  need  for  services  and  the  anticipated 
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supply  of  participants;  a  plan  for  placing  the  participants  in  teams  or  making 
individual  placements  in  the  programs;  a  plan  for  the  recruitment  and  selection  of 
sponsoring  organizations  that  make  service  opportimilies  available;  and  the 
procedures  to  be  used  to  assure  that  sponsoring  organizations  that  are  not 
matched  with  participants  shall  be  provided  with  information  concerning  the 
VISTA  program  and  the  Older  American  Volunteer  Programs  established  under 
Title  n  of  the  Domestic  Volunteer  Service  Act  of  1973  (42  U.S.C.  5001  et  seq.). 

6.  Procedures  to  ensure  that  the  program  provides  participants  with  an  opportunity 
to  reflect  on  their  service  experiences;  a  plan  to  prepare  participants  to  serve  as 
mentors  and  for  future  volunteer  service  leadership  after  leaving  the  program; 
and  a  plan  for  providing  full-time  participants  with  educational  services  required 
1^  the  Act. 

7.  An  evaluation  plan. 
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NOTE:  This  is  a  draft  form  which  may  be  revised  after 
we  receive  comments.   DO  NOT  use  as  an  application. 

COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE: 

SERVE-AMERICA  PROGRAMS 
Operating  Grants 

LOCAL  APPLICANTS 

Background        In  1990,  Congress  passed  and  the  President  signed  legislation  creating  the 
COMMISSION  ON  NATIONAL  AND  COMMUNITY  SERVICE.   The 
COMMISSION  was  empowered  to  make  grants  in  support  of  the  goals  set  forth  in 
the  legislation.   Those  goals  are: 

To  renew  the  ethic  of  civic  responsibility  in  the  United  States; 
To  encourage  citizens,  regardless  of  age,  income  or  ability,  to  engage  in  full- 
time  or  part-time  service  to  the  Nation; 

To  involve  youth  in  programs  that  will  benefit  the  Nation  and  improve  their 
own  lives; 

To  enable  young  adults  to  make  a  sustained  commitment  to  service  by 
removing  barriers  created  by  high  education  costs,  loan  indebtedness  and  the 
cost  of  housing; 

To  build  on  the  network  of  existing  Federal,  State,  and  local  programs  and 
agencies; 

To  involve  participants  in  activities  that  would  not  otherwise  be  performed  by 
'   paid  workers; 
To  generate  additional  volunteer  service  hours  to  help  meet  human, 
educational,  environmental  and  public  safety  needs,  particularly  those  relating 
to  poverty; 

To  encourage  institutions  to  volunteer  their  resources  and  energies  and 
encourage  service  among  their  noembera,  employees,  and  affiliates; 
To  identify  successfiil  and  promising  community  service  initiatives  and 
disseminate  information  about  them;  and 

To  discover  and  encourage  new  leaders,  eqiecially  youth,  and  to  develop 
individuals  and  institutions  that  demonstrate  that  a  successful  life  includes 
serving  others. 

The  COMMISSION  will  award  grants  to  States  for  (a)  Serve-America,  (b)  Higher 
Education  Iimovative  Projects,  (c)  Conservation  and  Youth  Service  Corps,  and  (d) 
National  and  Community  Service.   Grants  will  also  be  made  directly  to  institutions  of 
higher  education  and,  under  certain  circumstances,  to  local  ^>plicants  for  Serve- 
America  and  Conservation  and  Youth  Corps  programs.    Applications  for  these  other 
competitions  are  available  from  the  COMMISSION. 
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Prosnun  to  be  Funded 


Eligibility 


Among  its  several  charges,  the  COMMISSION  is  directed  to  support  Serve- America 
programs  which  fiind  school  and  community-based  programs  to  involve  school  age 
youth  from  kindergarten  through  high  school  and  out-of-school  youth  in  service 
projects. 

The  Serre-America  program  covered  by  this  application  is  intended  to  provide 
support  to  enhance  opportunities  for  all  Americans  of  school  age  to  volunteer  their 
services  for  the  benefit  of  others  and  to  increase  the  number  of  adults  who  volunteer 
in  schools.    The  application  process  is  designed  to  give  maximum  flexibility  to 
applicants  for  program  design,  to  encoorage  State-level  coordination,  and  to  build 
State  and  local  partnerships. 

Local  applicants  may  apply  directly  to  the  COMMISSION  only  if  the  Stale  m  which 
they  are  located  does  not  apply. 

Eligibility  for  Serve-America  grants: 

(1)       To  implement,  operate,  or  expand  a  school-based  service-learning  program,  a 
local  applicant  must  be: 

(a)  A  local  educational  agency  working  in  partnership  with  one  or  more 
public  or  private  nonprofit  organizations  that  will  nuke  service 
opportunities  available  for  participants;  or 

(b)  A  public  or  private  nonprofit  organization  that  will  make  service 
opportunities  available  for  participants,  working  in  partnership  with  one 
or  more  local  educational  agencies. 


(2)  To  implement,  operate,  or  expand  a  community  service  program,  a  local 
applicant  must  be: 

(a)  A  public  or  private  nonprofit  organization  that  works  wiib 
disadvantaged  youth  working  in  partnership  with  one  or  more  public  or 
private  nonprofit  organizations  that  will  make  service  opportunities 
available  for  participants;  or 

(b)  A  public  or  private  nonprofit  organization  that  will  make  service 
opportunities  available  working  in  partnership  with  one  or  more  public 
or  private  nonprofit  organizations  that  work  with  disadvantaged  youth. 

(3)  To  implement,  operate,  or  expand  an  aduil  volunteer  or  partnership  program,  a 
local  applicant  must  be: 

(a)  A  local  educational  agency  working  in  partnership  with  one  or  more 
public  or  private  nonprofit  organizations  or  private  for-profit  businesses; 
or 

(b)  A  public  or  private  nonprofit  organization  working  in  partnership  with 
one  or  more  local  educational  agencies. 

(4)  For  the  purposes  of  this  section,  the  term  'partnership'  means  pursuant  to  a 
written  agreement  specifying  the  responsibilities  of  each  partner  with  respect  to 
the  development  and  operation  of  the  program  proposed  to  be  conducted. 


Definitions       For  the  purposes  of  this  grant  program,  applicants  should  understand  that  the  term 
"service-learning**  means  a  method  under  which  students  learn  and  develop  through 
active  participation  in  thoughtfully  organized  service  experiences  that  meet  actual 
community  iieeds  and  that  are  coordinated  in  collaboration  with  the  school  and 
community;  that  is  integrated  into  the  students*  academic  curriculum  or  provides 
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structured  time  for  a  student  to  think,  talk,  or  write  about  what  the  student  did  and 
saw  during  the  actual  service  activity;  that  provides  students  with  opportunities  to  use 
newly  acquired  skills  and  knowledge  in  real-life  situations  in  their  own  communities; 
and  that  enhances  what  is  taught  in  schools  by  extending  student  learning  beyond  the 
classroom  and  into  the  community  and  helps  to  foster  the  development  of  a  sense  of 
caring  for  others.    The  term  *'service  opportunity"  means  a  program  or  project, 
including  a  service-learning  program  or  project,  that  enables  students  to  perform 
meaningful  and  constructive  service  in  agencies,  institutions,  and  situations  where  the 
application  of  human  talent  and  dedication  may  help  to  meet  human,  educational, 
linguistic,  and  environmental  community  needs,  especially  those  relating  to  poverty. 
"Partnership  program"  means  a  program  through  which  adult  volunteers,  public  or 
private  agencies,  institutions  of  higher  education,  or  businesses  assist  a  local 
educational  agency. 


Size  and  Number  of  Grants 

Duration  of  Grants 
Non-Federal  Match 


Other  definitions  can  be  found  in  the  regulations  governing  this  competition. 

In  fiscal  year  1992,  $16.9  million  is  available  for  this  program.   The  number  of 
grants  and  their  size  will  depend  on  the  number  and  quality  of  State  and  local 
applications  received. 

All  grants  nude  by  the  COMMISSION  to  local  applicants  are  one-year  grants. 

Non-Federal  Match:  10%  in  the  first  year 

. 
The  non-Federal  share  of  the  costs  of  the  project  may  be  in  cash  or  in-kind, 
consistent  with  the  regulations.    If  a  grantee  is  unable  to  pay  the  non-Federal  share  of 
the  costs  of  the  project  due  to  lack  of  resources,  the  grantee  may  request  a  waiver. 
The  request  must  be  in  writing  to  the  COMMISSION. 


Criteria  for  Ranking       Priority  will  be  given  to  programs  that: 


Review  Process 


i.         Involve  participants  in  the  design  and  operation  of  the  program; 

2.  Are  in  the  greatest  need  of  assistance,  such  as  programs  targeting  low-income 
areas; 

3.  Involve  students  from  both  public  and  private  elementary  and  secondary 
schools  or  individuals  of  different  ages,  races,  sexes,  ethnic  groups, 
disabilities,  and  economic  backgrounds  serving  together; 

4.  Are  integrated  into  the  educational  program; 

5.  Involve  a  focus  on  substance  abuse  prevention  or  school  drop-out  prevention; 

6.  Demonstrate  the  ability  to  achieve  the  goals  of  the  Act  and  the  regulations. 

Specifically,  in  the  case  of  adult  volunteer  and  partnership  programs,  priority  will  be 
given  to  applications  that: 

1.        Involve  older  Americans  or  parents  as  adult  volunteers; 
2:         Involve  a  partnership  between  an  educational  institution  and  a  private  business 
in  the  community; 

3.  Include  a  focus  on  substance  abuse  prevention,  school  drop-out  prevention,  or 
nutrition;  or 

4.  Will  improve  basic  skills  and  reduce  illiteracy. 

All  funding  decisions  will  be  made  by  the  Board  of  Directors  of  the  COMMISSION. 
Staff  will  screen  proposals  and  present  recommendations  to  the  Board.    Local 
applications  will  be  compared  to  other  local  applications  within  the  same  state. 
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Proposal  Content 


AU  applicants  are  urged  to  develop  proposals  that  are  concise  and  clearly  written. 
Listed  below  are  requested  coinponents  for  final  proposals. 

1.  Title  Page:    Use  attached  form  or  a  facsimile  to  cover  each  proposal  copy. 
Additional  instructions  are  printed  on  the  reverse  side  of  the  Title  Page. 
Please  include  a  brief  abstract  in  the  space  provided,  in  addition  to  the 
requirements  that  follow. 

2.  Abstract:    Attach  a  one-page,  double-spaced  abstract  following  the  Title  Page. 
The  Abstract  should  include  statements  about:   (1)  the  problem  being 
addressed;  (2)  the  proposed  activities;  and  (3)  the  project's  intended  outcomes. 

3.  institutional  and  Personnel  Information:   Applicants  may  at  their  discretion 
submit  background  information  on  their  institutions  or  agencies  which  is 
relevant  to  a  full  understanding  of  the  significance  and  feasibility  of  the 
proposed  project.    Please  attach  descriptions  of  relevant  capabilities  and 
experience  of  die  key  project  staff. 

4.  Budget:    Use  the  attached  form  or  a  suitable  facsimile  to  prepare  a  complete, 
standard  budget  including  details  of  expenditures  for  salary,  travel,  etc. 
Indirect  costs  may  not  be  assessed.    Also,  provide  a  narrative  budget  statement 
explaining:   (1)  the  basis  used  to  estimate  certain  costs  (professional  personnel, 
consultants,  travel),  and  any  other  costs  that  may  appear  unusual;  (2)  how  the 
major  cost  items  relate  to  the  proposed  project  activities;  and  (3)  the  cost  of 
the  project's  evaluation  components.    In  the  case  of  proposals  requesting  more 
than  one  year  of  fimding,  a  simplified  budget  page  for  the  additional  year 
should  be  provided.   The  legislation  establishing  this  program  requires  a  match 
for  federal  fiinds.    Please  indicate  the  source  of  matching  funds  in  the  budget 
narrative.    Also  note  that  'administrative  costs*  are  limited  to  S  percent  of  the 
total.    Admini-strative  Costs  are  those  costs  directly  associated  with  overall 
program  administration,  but  not  those  costs  directly  related  to  the  delivery  of 
service  or  the  supervision  of  volunteers. 

5.  Narrative:    While  there  is  not  a  standard  outline,  proposals  should  provide,  in 
approximately  ten  (10)  double-spaced  pages,  a  narrative  which  includes: 

•  a  description  of  program  goals,  including  goals  that  are  quantifiable, 
measurable,  and  denmnstrate  benefits  that  flow  from  the  program  to  the 
participants  and  the  community. 

•  a  description  of  the  proposed  program,  including: 

a  description  of  the  human,  educational,  environmental,  or  public 
safety  service  that  participants  will  perform;  the  community  need 
that  will  be  addressed;  and  the  service  opportunities  that  will  be 
provided; 

a  description  of  the  population  that  will  be  the  recipient  of  service 
provided  through  the  program; 

the  membership  and  role  of  the  local  advisory  committee 
(representatives  of  community-based  agencies  including  community 
action  agencies,  service  recipients,  youth-serving  agencies,  youth, 
parents,  teachers,  administrators,  agencies  that  serve  older  adults, 
school  board  members,  labor,  business,  and  individuals  with 
disabilities  shall  be  offered  the  opportunity  to  serve  on  the 
conunittee); 


-        the  qualifications  and  responsibilities  of  the  coordinator  of  the 
program; 

The  number  and  ages  of  individuals  currently  involved  in 
applicant's  community  service  program  and  the  number  and  ages 
of  additional  participants  expected  to  become  involved.   Include 
the  percentage  of  participants  v^io  are  educationally  or 
economically  disadvantaged,  or  disabled. 

the  number  of  hours  participants  will  serve  individually  and  as  • 
group; 

the  number  of  non-participant  volimteers  expected  to  become 
involved  in  service  through  the  program,  and  how  they  will  assist 
the  program; 

how  participants  in  the  program  were  or  will  be  involved  in  dw 
design  and  operation  of  the  program; 

how  part^ipants  will  be  recruited,  including  specisA  efforts  to 
.  .  recruit  out-of-echool  youth  with  the  assistance  of  conmumity< 

based  organizations; 

pre-service  and  in-service  training  for  teachers,  supervisors  and 
participants,  and  procedures  for  supervising  and  organizing 
participants; 

how  participants  will  be  provided  with  an  opportunity  to  reflect  on 
their  service  experiences  consistent  with  service-leaining 
principles^  and  whether  they  will  receive  academic  credit  for 
community  service  activities; 

0 

how  exemplary  service  will  be  recognized;  and 

potential  resources  that  will  permit  continuation  Of  the  program,  if 
needed,  after  the  assistance  received  under  this  program  has 
ended. 

A  description  of  the  evaluation  plan. 

The  following  additional  points  ^ould  be  useful: 

•  In  the  most  successful  projects,  both  the  community  organizations  and  the 
people  they  serve  have  considerable  input.   The  local  agency  and  the  main 
fimding  source  must  feel  their  goals  are  bemg  met,  but  they  must  not  try  to 
determine  unilaterally  what  a  community  needs.   Proposals  should  make  clear 
how  intended  beneficiaries'  input  will  be  ensured. 

•  If  academic  credit  is  to  be  awarded  as  part  of  the  community  service  activity, 
evidence  should  be  provided  that  it  will  be  giv«i  in  accordance  with 
established  institutional  policies  and  dut  it  will  be  closely  linked  to  or  be  part 
of  regular  academic  work. 

•  Evaluation  should  focus  on  a  number  of  issues.   In  addition  to  ^ssst-sslng^ 
whether  there  has  been  an  increase  in  the  number  of  persons  doing  community 
service,   the  evaluation  ^ould  attempt  to  look  at  the  impact  that  service  will 
have  on  the  conununity. 
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Submission  Procedures 


To  qualify  for  funding  consideration,  all  applicants  must  submit  a  proposal  on  or 
before  March  16.  1992. 

The  announced  closing  date  and  procedures  for  timely  submission  will  be  strictly 
observed. 

Applicants  should  also  note  that  the  closing  date  applies  to  both  the  date  the 
application  is  mailed  and  the  hand-delivered  date. 

Proposals  Sent  by  Mail: 

Proposals  sent  by  mail  to  the  following  address  must  be  postmarked  no  later  than 
March  16,  1992.    First  class  mail  should  be  used.    A  mailed  application  meets  the 
requirement  if  it  is  mailed  on  or  before  the  pertinent  closing  date  and  the  required 
proof  of  mailing  is  provided.    Proof  of  mailing  may  consist  of  one  of  the  following: 
(a)  a  legibly  dated  U.S.  Postal  Service  postmark;  (b)  a  legible  receipt  with  the  date  of 
nailing  stamped  by  the  U.S.  Postal  Service;  (c)  a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier,  or  (d)  any  other  proof  of  mailing  acceptable  to  the 
COMMISSION. 

If  an  application  is  sent  through  the  U.S.  PosUl  Service,  the  COMMISSION  will  not 

accept  either  of  the  following  as  proof  of  mailing:    (1)  a  private  metered  postmark,  or 

(2)  a  mail  receipt  that  is  not  dated  by  the  U.S.  Postal  Service.    All  applicants  will 

receive  acknowledgement  notices  upon  receipt  of  proposals. 

Mailing  Address 

Commission  on  National  and  Community  Service 

P.O.  Box  33119 

Washington,  D.C.    20033-0119 

Hand-delivered  Proposals: 

Hand-delivered  proposals  will  be  accepted  daily  between  the  hours  of  9:00  a.m.  and 

4:30  p.m.,  Washington,  D.C.  time  except  Saturdays,  Sundays,  or  Federal  holidays, 

at .  Proposals  will  not  be  accepted  after  4:30 

p.m.  on  March  16,  1992. 

Number  of  Copies  of  Proposals: 

All  applicants  must  submit  ONE  (1)  SIGNED  ORIGINAL  AND  TWO  (2)  COPIES 
OF  PROPOSALS.    Each  proposal  copy  must  be  covered  with  a  Title  Page,  (attached) 
or  a  facsimile.    Applicants  are  also  requested  to  submit  three  (3)  additional  completed 
copies  of  the  Title  Page. 


Fmd^taA  Register  /  Vol.  56.  No.  217  /  Friday.  November  8. 1991  /  Proposed  Rules 


57440 


NOTE:  This  is  a  draft  form  which  may  be  revised  after 
we  receive  comments.   DO  NOT  use  as  an  applicatiori 


COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 


HIGHER  EDUCATION  INNOVATIVE  PROJECTS  FOR 
COMMUNITY  SERVICE 

Background       In  1990,  Congress  passed  and  the  President  signed  legisiatioo  creating  the 
COMMISSION  ON  NATIONAL  AND  COMMUNITY  SERVICE.   The 
COMMISSION  was  empowered  to  make  grants  in  support  of  d»  goals  set  forth  in 
the  legidation.  Those  goals  are: 

To  renew  the  ethic  of  civic  responsibility  in  the  United  States; 

To  encourage  citizens,  regardless  of  age.  income  or  ability,  to  engage  ia  Ifull- 

time  or  part-time  service  to  the  Nation; 

To  involve  youth  in  programs  that  will  benefit  ttie  Nation  and  improve  dieir  own 

lives; 

To  enable  young  adults  to  make  a  sustained  coounitment  to  service  by  removing 

barriers  created  by  high  education  costs,  loan  indebtedness  and  the  cost  of 

housing; 

To  build  on  the  networic  of  existing  Federal.  State,  and  local  programs  and 

agencies; 

To  involve  participants  in  activities  that  would  not  otherwise  be  performed  by 

paid  «M>rkers; 

To  generate  additional  volunteer  service  hours  to  help  meet  human,  educational, 

environmental  and  pidtlic  safety  needs,  particularly  those  relating  to  poverty; 

To  encourage  institutions  to  vc^uateer  their  resources  and  energies  and  encourage 

service  aoxMig  their  members,  employees,  and  affiliates; 

To  identify  successful  and  promising  community  smvice  initiatives  and 

disseminate  informatioa  about  ttiem;  and 

To  discover  and  encourage  new  leaders,  eepecially  youth,  and  to  develop 

individuals  and  iostitutioos  that  demonstrate  diat  a  successful  life  includes  serving 

others. 

The  COMMISSION  will  award  grants  to  Sutes  for  (a)  Serve-America,  (b)  Higher 
Education  Innovative  Projects,  (c)  Conservation  and  Youth  Service  Corps,  and  (d) 
National  and  Community  Service.   Grants  will  also  be  made  directly  to  institutions  of 
higher  education  and,  under  certain  circumstances,  to  locid  applicants  for  Serve- 
America  and  Conservation  tad  Youth  Corps  programs.    Applications  for  these  other 
competitions  are  available  from  die  COMMISSION. 
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Proijrain  to  be  Funded 


Eligibility 


DeTinitions 


Size  and  Number  of  Grants 

Duration  of  Grants 

INon-Federal  Match 
Criteria  for  Ranking 


Among  its  several  charges,  the  COMMISSION  is  authorized  to  support  innovative 
projects  sponsored  by  higher  educational  institutions  to  encourage  students  to 
participate  in  community  service  activities.   Specifically,  the  COMMISSION  will 
make  grants  that  are  directed  at  the  following  purposes: 

•  to  enable  the  institution  to  create  or  expand  community  service  activities  for 
students  attending  that  institution; 

•  to  encourage  student-initiated  and  student-designed  community  service  projects; 

•  to  facilitate  the  integration  of  community  service  into  educational  programs; 

•  to  encourage  students  to  participate  in  community  service  activities  that  will 
engender  a  sense  of  social  responsibility  and  commitment  to  the  community; 

•  to  encourage  students  to  assist  in  the  teaching  of  mdividuals  with  limited  basic 
skills  or  an  inability  to  read  and  write;  and 

•  to  provide  for  the  training  of  teachers,  prospective  teachers,  related  educational 
personnel,  and  community  leaders  in  the  skills  necessary  to  develop,  supervise, 
and  organize  community  service  activities,  consistent  with  the  principles  of 
service-learning,  and  that  take  into  consideration  the  particular  needs  of  a 
community  and  that  involve  participants  in  the  development  of  proposed  service 
activities. 


Under  this  program  grants  may  be  awarded  to  institutions  of  higher  education;  to 
consortia  of  institutions  of  higher  education;  and  to  public  or  private  nonprofit 
agencies  and  organizations,  including  States  in  consortia  with  institutions  of  higher 
education. 

For  purposes  of  this  grant  program,  applicants  should  understand  that  the  term 
"service-learning"  means  a  method  under  which  students  learn  and  develop  through 
active  participation  in  thoughtfully  organized  service  experiences  that  meet  actual 
conununity  needs  and  that  are  coordinated  in  collaboration  with  the  school  and 
community;  that  is  integrated  into  the  students'  academic  curriculum  or  provides 
structured  time  for  a  student  to  think,  talk,  or  write  about  what  the  student  did  and 
saw  during  the  actual  service  activity;  that  provides  students  with  opportunities  to  use 
newly  acquired  skills  and  knowledge  in  real-life  situations  in  their  own  communities; 
and  that  enhances  what  is  taught  in  schools  by  extending  student  learning  beyond  the 
classroom  and  into  the  community  and  helps  to  foster  the  development  of  a  sense  of 
caring  for  others.   The  term  "service  opportunity"  means  a  program  or  project, 
including  a  service-learning  program  or  project,  that  enables  students  to  perform 
meaningful  and  constructive  service  in  agencies,  institutions,  and  situations  where  the 
application  of  human  talent  and  dedication  may  help  to  meet  human,  educational, 
linguistic,  and  environmental  community  needs,  especially  those  relating  to  poverty. 

Other  defmitions  can  be  found  in  the  regulations  governing  this  competition. 

For  fiscal  year  1992,  there  is  $5.6  million  available  for  this  program.   The  number  of 
grants  will  be  determined  by  the  number  and  quality  of  applications.   The  anticipated 
range  is  $25,000  to  $250,000  per  institution.  Larger  grants  are  available  for 
consortia. 

All  grants  made  by  the  COMMISSION  are  one-year  granU  which  can  be  part  of  a 
two  or  three  year  plan.   Continuation  applications  must  be  submitted  for  each 
subsequent  year.    Funding  will  depend  on  satisfactory  progress  of  the  project  and  the 
level  of  appropriations  to  the  COMMISSION. 

A  matching  contribution  of  at  least  50  percent  is  required.    The  non-Federal  share 
may  be  in  cash  or  in  kind,  consistent  with  the  regulations. 

Applicants  for  support  under  this  program  will  be  judged  on  the  following  criteria: 


Review  Process 


1)  The  ability  of  the  proposed  program  to  advance  the  purposes  of  the  Higher 
Education  InnovaUve  Projects  for  Community  Service  program  in  such  a  way  as 
to  mfuse  students  with  the  ethic  of  voluntary  conununity  service; 

2)  The  degree  to  which  the  proposed  program  represents  an  innovative  approach 
that  shows  potential  for  replication  by  other  organizations; 

3)  The  quality  of  die  proposed  program  and  evaluation  plan,  including  its  feasibility 
as  measured  by  the  applicant's  understanding  of  the  problem  or  need;  the 
adequacy  of  resources;  the  qualifications  of  key  personnel;  the  relevance  of  the 
applicant's  pnor  experience;  and  the  applicant's  and  the  community's 
commitment  to  the  project; 

4)  The  demonstrated  ability  to  effect  the  goals  of  the  Act  and  the  regulations; 

5)  The  extent  to  which  participants  are  involved  in  die  design  of  service  projects; 

6)  The  agreement  of  the  institution  of  higher  education  to  integrate  the  program  into 
die  educational  experience; 

7)  The  likelihood  of  effective  can^us-wide  involvement,  including  faculty,  sUff, 
administration,  and  students,  or  community-wide  impact  outside  of  the  camous- 
and  ^    ' 

8)  The  ability  of  the  program  to  continue  past  die  expiration  of  die  grant. 

All  funding  decisions  will  be  made  by  die  Board  of  Directors  of  die  COMMISSION. 
StofF  will  screen  proposals  and  present  recommendations  to  die  Board.    Every 
proposal  will  be  compared  to  all  odiers  in  an  attempt  to  find  die  proposals  Uiat  best 
meet  die  above  criteria. 
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All  applicants  are  urged  to  develop  proposals  that  are  concise  and  clearly  written. 
Listed  below  are  requested  components  for  final  proposals. 


Proposal  Content 


1.  Title  Page:    Use  attached  form  or  a  facsimile  to  cover  each  proposial  copy. 
Additional  instructions  are  printed  on  the  reverse  side  of  the  Title  Page.    Please 
include  a  brief  abstract  in  the  .space  provided,  in  addition  (o  the  requirements 
which  follow. 

2.  Abstract:    Attach  a  one-page,  double-spaced  abstract  following  the  Title  Page 
describing:    (I)  the  problems  being  addressed;    (2)  the  proposed  activities;  and 
(3)  the  project's  intended  outcomes. 

3.  Institutional  and  Personnel  Information:   Applicants  should  submit  background 
information  on  their  institutions  or  agencies  which  is  relevant  to  a  fiill 
understanding  of  the  proposed  project.    Please  attach  descriptions  of  relevant 
capabilities  and  experience  for  key  project  staff. 

4.  Budget:    Use  the  attached  form  or  a  suitable  facsimile  to  prepare  a  complete 
budget  including  details  of  expenditures  for  salary,  travel,  etc.    Indirect  costs 
may  no{  be  assessed.    Also,  provide  a  narrative  budget  statement  explaining:   (I) 
the  basis  used  to  estimate  certain  costs  (personnel,  consultants,  travel),  and  any 
other  costs  that  may  appear  unusual;  (2)  how  the  major  cost  items  relate  to  the 
proposed  project  activities;  and  (3)  the  cost  of  the  project's  evaluation 
components.    In  the  case  of  proposals  requesting  more  than  1  year  of  funding  a 
simplified  budget  page  for  the  additional  year  should  be  provided.    The 
legislation  establishing  this  program  requires  a  one-to-one  match  for  Federal 
fluids.    Please  indicate  the  source  of  matching  funds  in  the  budget  narrative. 
Also  note  that  'administrative  costs*  are  limited  to  five  percent  of  the  total. 
Administrative  are  those  costs  directly  associated  with  overall  program 
administration,  but  not  those  costs  directly  related  to  the  delivery  of  service  or 
the  supervision  of  volunteers. 

5.  Narrative:   While  there  is  not  a  standard  outline,  applicants  should  provide,  in 
approximately  ten  (10)  double-spaced  pages,  a  project  narrative  that  includes: 

•      A  description  of  the  proposed  project  to  be  established  with  assistance 
provided  under  the  grant,  including 

the  procedure  for  training  supervisors  and  participants,  and  for 
supervising  and  organizing  participants; 

roles  for  students,  faculty,  administration,  and  staff  in  the  design  and 
operation  of  the  project; 

how  non-participant  volunteers,  who  are  not  students  enrolled  in  the 
project,  will  assist  the  project;  , 

the  membership  of  any  local  advisory  committee  that  includes  broad 
representation  from  the  community,  or  other  involvement  of  the 
community  intended  to  benefit  from  the  project  in  the  design  and 
operation  of  the  program; 

procedures  to  ensure  that  the  proposed  project  is  consistent  with  the 
principles  of  service-learning  and  provides  participants  with  an 
opportunity  to  reflect  on  their  service  experiences;  and 

whether  students  will  receive  academic  credit  for  community  service 
activities  under  the  project  and  whether  the  project  is  integrated  into  the 
academic  curriculum. 


Submission  Procedures 


•  A  description  of  the  expected  impact  of  the  project,  including: 

the  human,  educational,  environmental  or  public  safety  service  that 
participants  will  perform  and  the  community  need  that  will  be  addressed; 

the  number  and  characteristics  of  individuals  --  including  student 
participants  and  nonparticipant  volunteers  who  are  not  students  enrolled 
in  the  program  —  expected  to  become  involved  in  service  as  a  result  of 
the  project  and  the  number  of  hours  they  are  expected  to  perform 
service; 

expected  community-udde  impact  outside  the  campus; 

ways  in  which  the  project  is  ex{>ected  to  benefit  student  participants, 
including  changes  in  goals,  attitudes  and  educational  achievement;  and 

the  ability  of  the  project  to  continue  after  the  expiration  of  the  grant. 

•  A  description  of  the  plan  for  evaluating  the  project. 

If  the  proposed  project  is  part  of  a  State  Comprehensive  Service  Plan  or  endorsed  by 
the  State,  please  include  that  information  in  the  program  narrative.    Applicants  are 
invited  to  include  a  letter  of  endorsement  from  the  State. 

•     The  following  additional  points  should  be  useful: 

In  the  most  successful  projects,  both  community  organizations  and  the  people 
they  serve  have  considerable  input.   The  educational  institution  and  the  main 
funding  source  must  feel  their  goals  are  being  met,  but  they  must  not  try  to 
determine  unilaterally  what  a  community  needs.    Proposals  should  make 
clear  how  intended  beneficiaries'  input  will  be  ensured. 
If  academic  credit  is  to  be  awarded  as  part  of  the  community  service  activity, 
evidence  should  be  provided  that  it  will  be  given  in  accordance  with 
established  institutional  policies  and  that  it  will  be  closely  linked  to  or  be  part 
of  regular  academic  work. 

Evaluation  should  focus  on  a  number  of  issues.    In  addition  to  assessing 
whether  there  has  been  an  increase  in  the  number  of  students  doing 
community  service,    the  evaluation  should  attempt  to  look  at  the  impact  that 
service  will  have  on  the  community  being  served. 

To  qualify  for  funding  consideration,  all  applicants  must  submit  a  proposal  on  or 
before  March  16,  1992. 

The  announced  closing  date  and  procedures  for  timely  submission  will  be  strictly 
observed. 

Applicants  should  also  note  that  the  closing  date  applies  to  both  the  date  the 
application  is  mailed  and  the  hand-delivered  date. 

Proposals  Sent  by  Mail: 

Proposals  sent  by  mail  to  the  following  address  must  be  postmarked  no  later  than 
March  16,  1992.    First  class  mail  should  be  used.    A  mailed  application  meets  the 
requirement  if  it  is  mailed  on  or  before  the  pertinent  closing  date  and  the  required 
proof  of  mailing  is  provided.   Proof  of  mailing  may  consist  of  oat  of  the  following: 
(a)  a  legibly  dated  U.S.  Postal  Service  postmark;  (b)  a  legible  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal  Seivice;  (c)  a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier,  or  (d)  any  other  proof  of  mailing  accq>table  to  the 
COMMISSION. 
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If  u  applicatioo  is  sent  through  the  U.S.  Postal  Service,  the  COMMISSION  will  not 
accept  either  of  the  following  as  proof  of  mailing:   (1)  a  private  metered  postmark,  or 
(2)  a  mail  receipt  that  is  not  dated  by  the  U.S.  Postal  Service.    AH  appIicanU  will 
receive  acknowledgement  notices  upon  receipt  of  proposals. 

Mailing  Address 

Commission  on  National  and  Community  Service 

P.O.  Box  33119 

Washington,  D.C.    20033-0119 

Hand-delivered  Proposals: 

Hand-delivered  proposals  will  be  accepted  daily  between  the  hours  of  9:00  a.m.  and 

4:30  p.m..  Eastern  Standard  time  except  Saturdays,  Sundays,  or  Federal  holidays,  at 

.  Proposals  will  not  be  accepted  after  4:30  p.m. 

on  March  16,  1992. 

No  faxed  proposals  will  be  accepted. 

Number  of  Copies  of  Proposals: 

All  applicants  must  submit  ONE  (1)  SIGNED  ORIGINAL  AND  TWO  (2)  COPIES 
OF  PROPOSALS.    Each  proposal  copy  must  be  covered  with  a  Title  Page,  (atUched) 
or  a  facsimile.    Applicants  are  also  requested  to  submit  three  (3)  additional  completed 
copies  of  the  Title  Page. 


Background 


Program  to  be  Funded 


NOTE:   This  is  a  draft  form  which  may  be  revised  after 
we  receive  comments.    DO  NOT  use  as  an  application. 

COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE: 

CONSERVATION  AND  YOUTH  SERVICE  CORPS 
PROGRAMS 


LOCAL  APPUCANTS 

In  1990,  Congress  passed  and  the  President  signed  legislation  creating  the 
COMMISSION  ON  NATIONAL  AND  COMMUNITY  SERVICE.    The 
COMMISSION  was  empowered  to  make  grants  in  support  of  the  goals  set  forth  in 
the  legislation.   Those  goals  are: 

To  renew  the  ethic  of  civic  responsibility  in  the  United  States; 
To  encourage  citizens,  regardless  of  age,  income  or  ability,  to  engage  in  full- 
time  or  part-time  service  to  the  Nation; 

To  involve  youth  in  programs  that  will  benefit  the  Nation  and  improve  their 
own  lives; 

To  enable  young  adults  to  make  a  sustained  commitment  to  service  by 
removing  barriers  created  by  high  education  costs,  loan  indebtedness  and  the 
cost  of  housing; 

To  build  on  the  network  of  existing  Federal,  State,  and  local  programs  and 
agencies; 

To  involve  participants  in  activities  that  would  not  otherwise  be  performed  by 
paid  workers; 

To  generate  additional  volunteer  service  hours  to  help  meet  human, 
educational,  environmental  and  public  safety  needs,  particularly  those  relating 
to  poverty; 

To  encourage  institutions  to  volunteer  their  resources  and  energies  and 
encourage  service  among  their  members,  employees,  and  affiliates; 
To  identify  successful  and  promising  community  service  initiatives  and 
disseminate  information  about  them;  and; 

To  discover  and  encourage  new  leaders,  especially  youth,  and  to  develop 
individuals  and  institutions  that  demonstrate  that  a  successful  life  includes 
serving  others. 

The  COMMISSION  will  award  grants  to  Sutes  for  (a)  Serve-America,  (b)  Higher 
Education  Innovative  Projects,  (c)  Conservation  and  Youth  Service  Corps,  and  (d) 
National  and  Community  Service.    Grants  will  also  be  made  directly  to  institutions  of 
higher  education  and,  under  certain  circumstances,  to  local  applicants  for  Serve- 
America  and  Conservation  and  Youth  Service  Corps  programs.    Applications  for 
these  other  competiti<Mis  are  available  from  the  COMMISSION. 

Among  its  several  charges,  the  COMMISSION  is  directed  to  fund  full-time  or 
summer  youth  service  or  conservation  corps  programs  for  teenagers  and  young 
adults.   The  Conservation  and  Youth  Serrice  Corps  program  covered  by  this 
application  is  intended  to  provide  grants  for  the  creation  or  expansion  of  full-time  or 
siunmer  youth  service  or  conservation  corps  programs.   The  application  process  is 
designed  to  give  maximum  flexibility  to  applicants  for  |m>gram  design,  to  encourage 
State-level  coordination  and  to  build  State  and  local  partnerdiips. 
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Eligibility 
DefinlUons 


Size  and  Number  of  Grants 

Duration  of  Grants 
Non-Federal  Match 

Criteria  for  Ranking 


Review  Process 


Public  and  private  nonprofit  organizations  nuy  apply  directly  to  the  COMMISSION  if 
the  State  in  which  they  are  located  does  not  apply. 

For  the  purposes  of  this  grant  program,  applicants  should  understand  that  the  term   . 
"Youth  Corps  Program"  means  a  program,  such  as  a  conservation  corps  or  youth 
service  corps  program,  that  offers  full-lime,  productive  work  (to  be  fmanced  through 
stipends)  with  visible  community  benefits  in  a  natural  resource  or  human  service 
setting  and  that  gives  participants  a  mix  of  work  experience,  basic  and  life  skills, 
education,  training,  and  support  services.    The  term  "summer  program"  means  a 
youth  corps  program  that  is  limited  to  the  months  of  June,  July  and  August 

Other  defmitions  can  be  found  in  the  regulations  governing  this  competition. 

In  fiscal  year  1992,  $22.5  million  is  available  for  this  program.    The  number  of 
grants  and  their  size  will  depend  on  the  number  and  quality  of  Sute  and  local 
applications  received,  and  may  range  between  $25,000  and  $1.5  million. 

Grants  to  local  applicants  are  limited  to  one  year. 

A  matching  contribution  of  at  least  25  percent  is  required.    The  non-Federal  share 
may  be  in  cash  or  in-kind,  consistent  with  the  regulations. 

Priority  will  be  given  to  programs  that:  j 

(1)       Will  provide  long-term  benefits  to  the  public; 

Will  instill  a  work  ethic  and  a  sense  of  public  service  in  the  participants; 

Will  be  labor  intensive,  and  involve  youth  operating  in  crews; 

Can  be  planned  and  initiated  promptly: 


(2) 
(3) 
(4) 
(5) 


(6) 


Will  enhance  skills  development  and  educational  level  and  opportunities  for  the 
participants; 

Demonstrate  the  ability  to  achieve  the  goals  of  this  Act  and  the  regulations; 
and  1 


In  addition,  the  Commission  will  ensure  the  equitable  treatment  of  both  urban  and 
rural  areas,  and  will  fund  an  equal  number  of  service  and  conservation  corps 
programs. 

All  funding  decisions  will  be  made  be  the  Board  of  Directors  of  the  COMMISSION. 
Staff  will  screen  proposals  and  present  recommendations  to  the  Board.    Every 
proposal  will  be  compared  to  all  others  in  an  attempt  to  find  the  proposals  that  best 
meet  the  above  criteria. 
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Proposal  Content 


All  applicants  are  urged  to  develop  proposals  that  are  concise  and  clearly  written. 
Listed  below  are  the  required  compooenU  for  prtiposals. 

1.  Title  Plage:    Use  attached  form  or  a  facsimile  to  cover  each  proposal  copy. 
Please  indicate  a  brief  abstract  in  the  space  provided  in  addition  to  the 
requirements  that  follow. 

2.  Abstract:   Attach  a  ooe-page,  double-spaced  abstract  following  the  Title  page 
describing  (1)  the  problems  being  addressed;  (2)  the  proposed  activities;  and 
(3)  the  program's  intended  outcomes. 

3.  Institutional  and  Personnel  Information:  Applicants  should  submit 
background  information  on  their  institutions  or  agencies  which  is  relevant  to  a 
full  understanding  of  the  proposed  project.   Please  attach  descriptions  of 
relevant  capabilities  and  experience  of  the  key  project  staff. 

4.  Budget:   Use  the  attached  form  or  a  facsimile  to  prepare  a  complete  budget, 
including  details  of  expenditures  for  salary,  travel,  etc.    Indirect  costs  may  ijot 
be  assessed.    Also,  provide  a  narrative  budget  statement  explaining:   (1)  the 
basis  used  to  estimate  certain  costs  (professional  personnel,  consultants, 
travel),  and  any  other  costs  that  may  appear  unusual;  (2)  how  the  major  cost 
items  relate  to  the  pr(^>osed  project  activities;  and  (3)  the  cost  of  the  project's 
evaluation  components.   The  legislation  esublishing  this  program  requires  a 
25  %  natch  of  non-Federal  funds.    Please  indicate  the  sourcie  of  matching 
funds  in  the  budget  narrative.    Also  note  that  •administrative  costs*  are  limited 
to  five  percent  of  the  total.    Administrative  costs  are  those  directly  associated 
with  overall  program  administration,  but  not  those  costs  directly  related  to  the 
delivery  of  service  or  the  supervision  of  volunteers. 

5.  Narrative:  Each  local  applicant  proposing  to  operate  a  program  directly  must 
include  a  narrative  that  covers  a  period  of  up  to  one  year  and  describes,  in  not 
more  than  twenty  (20)  typed.  double-^Mced  pages: 

•  Objectives  and  perfonnance  goals,  both  short-term  and  long-term, 
including  the  problem  or  need  to  be  addressed,  number  of  participants 
and  non-paiticipant  volunteers  to  become  involved  in  service,  number  of 
hours  of  service  to  be  provided,  and  changes  in  goals,  attitudes,  and 
educational  achievement  of  participants. 

•  A  program  plan,  including: 

-  a  plan  for  managing  and  funding  the  program,  and  timetable  for 
implementation; 

-  a  description  of  any  local  advisory  committee  that  includes  youth 
and  broad  representation  from  the  community; 

-  the  number  of  crew  leaders  for  the  program  and  the  manner  of 
appointmeat  and  training  of  sufficient  supervisory  staff  (including 
participanU  >»1io  have  displayed  exceptional  leadership  qualities),  to 
provide  for  other  central  elements  of  a  youth  corps,  such  as  crew 
structure  and  a  youth  development  component; 

-  the  number  of  individuals  who  participated  b  the  program  m  the 
previous  year,  the  estimated  number  of  participants  who  will 
participate  in  the  program  in  each  year  for  x^cb  ftmdiiig  is  sought; 
a  plan  for  recruiting  participants,  including  educationally  and 
economically  disadvanUged  youth,  yoath  with  limited  basic  skills  or 
learning  disabilities,  youth  with  disabilities,  homeless  youth,  youth 
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who  are  in  foster  care  who  are  becoming  too  old  for  foster  care, 
and  youth  with  limited  English  proficiency;  a  strategy  for  ensuring 
that  individuals  do  not  drop  out  of  school  for  the  purpose  of 
participating  in  a  youth  corps  program;  and  the  period  of 
enrollment; 

—  the  number  of  non-participant  volunteers  expected  to  become 
involved  in  community  service  under  the  program  and  how  they 
uall  assist  the  program; 

—  the  type  of  service  participants  and  non-participant  volunteers  will 
perform; 

—  the  amount  of  the  living  allowance,  and  the  facilities,  quarters  and 
board  (in  the  case  of  residential  facilities),  limited  and  emergency 
medical  care,  transportation  from  administrative  facilities  to  work 
sites,  accommodations  for  individuals  with  disabilities,  formal 
social  counseling,  support  services  including  child  care,  and  other 
appropriate  services,  supplies,  and  equipment  that  will  be  provided 
to  participants  and  crew  leaders; 

—  requirements  to  be  imposed  on  the  sponsoring  organizations  of 
participants  in  the  program,  including  giving  preference  to  a 
sponsoring  organization  that  invests  in  a  program  (cash  contribution 
or  free  training  to  participants),  over  *  sponsoring  organization  that 
does  not  make  such  an  investment; 

—  the  types  and  duration  of  training  and  work  experience  to  be 
provided;  a  plan  for  certifying  the  training  skills  acquired  by 
participants  and  awarding  academic  credit  to  participants  for 
competencies  developed  through  training  programs  or  work 
experience;  a  plan  to  ensure  the  on-site  presence  of  knowledgeable 
and  competent  supervisory  personnel  at  program  facilities; 
workplace  standards  for  health,  nutrition,  sanitation,  and  safety, 
and  the  manner  in  which  such  standards  shall  be  enforced;  and  a 
plan  to  assign  participants  to  facilities  as  near  to  the  homes  of 
participants  as  is  reasonable  and  practicable; 

—  an  age-appropriate  learning  component  for  participants  that  includes 
procedures  that  permit  participants  to  reflect  on  their  service 
experience;  and 

~     the  post-service  benefits  that  will  be  provided  to  participants  and  a 
plan  for  ensuring  that  post-service  education  and  training  benefits 
are  used  solely  for  education  and  training. 

•         A  plan  for  evaluating  the  program. 

To  qualify  for  funding  consideration,  all  applicants  must  submit  a  proposal  on  or 
before  March  16,  1992. 

The  announced  closing  date  and  procedures  for  timely  submission  will  be  strictly 
observed. 

Applicants  should  also  note  that  the  closing  date  applies  to  both  the  date  the 
application  is  mailed  and  the  hand-delivered  date. 

Proposals  Sent  by  Mail: 
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Proposals  sent  by  mail  to  the  following  address  must  be  postmarked  no  later  than 
March  16,  1992.    First  class  mail  should  be  used.    A  mailed  application  meets  the 
requirement  if  it  is  mailed  on  or  before  the  pertinent  closing  date  and  the  required 
proof  of  mailing  is  provided.   Proof  of  masking  may  consist  of  one  of  the  following: 
»  a  legibly  dated  U.S.  Postal  Service  postmark;  (b)  a  legible  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal  Service;  (c)  a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (d)  any  other  proof  of  mailing  acceptable  to  the 
COMMISSION. 

If  an  application  is  sent  through  the  U.S.  Postal  Service,  the  COMMISSION  will  not 
accept  either  of  the  following  as  proof  of  mailing:   (1)  a  private  metered  postmark,  or 
(2)  a  mail  receipt  that  is  not  dated  by  the  U.S.  Postal  Service.    All  applicants  will 
receive  acknowledgement  notices  upon  receipt  of  proposals. 

IVfailing  Address 

Commission  on  National  and  Community  Service 

P.O.  Box  33119 

Washington,  D.C.    20033-0119 

Hand-delivered  Proposals: 

Hand-delivered  proposals  will  be  accepted  daily  between  the  hours  of  9:00  a.m.  and 

4:30  p.m.,  Eastern  Standard  Time  except  S.2turdays,  Sundays,  or  Federal  holidays,  at 

.  Proposals  will  not  be  accepted  after  4:30  p.m. 

on  March  16,  1992. 

No  faxed  proposals  will  be  accepted. 

Number  of  Copies  of  Proposals: 
All  applicants  must  submit  ONE  (1)  SIGNED  ORIGINAL  AND  TWO  (2)  COPIES 
OF  PROPOSALS.   Each  proposal  copy  must  be  covered  with  a  Title  Page,  (attached) 
or  a  facsimile.    Applicants  are  also  requested  to  submit  three  (3)  additional  completed 
copies  of  the  Title  Page. 


57460 


Federal  Register  /  Vol.  56.  No.  217  /  Friday.  November  B.  1991  /  Proposed  Rules 


TITLE  PAGE 
COMMISSION  ON  NATIOMAL  AND  COMMUNITY  SERVICE 


This  application  should  be  sent  to:         1 .   A|ipKc«tion  No.  (offic*  use) 


COMMISSION  ON  NATIONAL 
&  COMMUNITY  SERVICE 
P.O.  BOX  33119 
WASHINGTON.  D.C.   20033-0119 


3.   Legal  Applicant: 

Legal  Applicant  Uame 

Address  (Complete) 

Congressional  District(s) 

5.    Federal  Funds  Requested: 
1st  Year  Only 
2nd  Year  (If  Applicable) 
3rd  Year  (If  Applicable) 
Total  Amount: 


2.   Enrtptoyer  Identification  No. 
IRS  Tax  Exempt  Numtoer: 


Application  for: 

D    Serve-Annerica 
Higher  Education 
American  Cor>serv»tion 
and  Youth  Service 
Corps 

National  and 
Community  Service 


D 


D 


4.  Protect  Director: 
Name  and  Title 

Address  (Complete) 


Telephone: 


Fax  (if  any): 


Area  Code    Number 


Area  Code    RumBeT 


6.   Institutional  Information  (if  applicable) 

Type  of  Control      Highest  Degree  Level 

D  Public  D  2  Year 

D  Private,  Non-Profit    D  4  Year 

D  Graduate 

O  Non  Degree  Gfan&no 


7.   Duration  of  Project: 
Starting  Date 
Ending  Date 
Total  No.  of  Months 


9.     Population  expected  to  participate  in 
this  project: 


8.  Number  of  individuals  who  participated  in 
comrTHinity  service  during  the  last  year  and  how 
calculated; 


10.     Economic  characteristics  of  population  being 
servMJ: 


1 1 .   Proposal  Title: 


12.  Brief  Abstract  of  Proposal  (Do  not  leave  this  blank) 
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1 3.   Certification  By  Authori2ing  Official 

TIm  applicant  certifies  to  the  best  of  his/her  knowledge  and  t>elief  that  tfie  data  in  this  application  are 
true  and  correct  and  that  the  filing  of  the  application  has  been  duly  authorized  by  the  governing  t)Ody  of 
the  applicant  and  the  applicant  will  comply  with  the  assurances  required  of  applicants  if  the  assistance 
is  approved. 


i  INSTRUCTIONS  FOR  COMPLETING  TITLE  PAGE 

ITEM  1.        APPLICATION  NO.:    LEAVE  BLANK-FOR  OFFICE  USE  ONLY 

ITEM  2.        EMPLOYER  IDENTIFICATION  NO.:    Enter  the  unique  9-digit  number  assigned  to  your  organization 
for  reporting  to  the  Internal  Revenue  Service.    It  is  also  called  a  Federal  identification  number, 
and  can  be  obtained  from  your  budget  office.    NOTE:    No  grant  can  be  awarded  without  an 
Employer  Identification  Number.    If  you  do  not  have  one,  you  should  initiate  the  process  to  obtain 
one  by  calling  the  Internal  Revenue  Service.   Also  include  your  organization's  I.R.S.  Tax  exemot 
number. 

ITEM  3        LEGAL  APPLICANT:    Enter  the  name  and  complete  mailing  address  of  the  institution  or  agency 
that  will  serve  as  the  legal  applicant  (fiscal  agent).   When  more  than  one  institution  or  agency  is 
involved,  enter  the  name  of  the  one  that  will  be  responsible  for  budget  control.    Acknowledgment 
of  grant  awards  is  sent  to  this  address.    Remember  to  complete  this  section  fully. 

ITFM  4.        PROJECT  DIRECTOR:    Enter  the  name  and  complete  mailing  address  of  the  designated  Project 
Director.   If  no  one  has  been  selected,  so  indicate  and  enter  the  name  of  the  person  who  can  bt 
contacted  to  discuss  the  programmatic  aspects  of  the  project.   NOTE:   Name  and  address  listed 
here  will  be  used  to  mail  proposal  status  notifications.    Do  not  forget  to  include  the  phone 
number.    Both  this  address  and  the  Legal  Applicant  address  should  be  detailed.   Remember  to 
complete  this  section  fully. 

ITEM  5.        FEDERAL  FUNDS  REQUESTED:    Enter  the  amount  of  Federal  funds  being  requested  from  the 

COMMISSION  for  the  first  year.  If  applicable,  enter  the  estimated  amount  to  be  requested  for  a 
second  year  and  third  year  of  funding.  Under  "total"  enter  the  cumulative  amount  requested  for 
the  life  of  the  project. 

ITEM  6.  INSTITUTIONAL  INFORMATION:  Check  the  boxes  that  indicates  the  type  of  control  of  the  legal 
applicant.  If  the  applicant  is  an  institution  of  higher  education,  check  the  box  that  indicates  the 
highest  degree  level  granted  by  the  legal  applicant. 

ITEM  7.  DURATION  OF  PROJECT:  Enter  the  beginning  date  of  the  project  (no  earlier  than  July  1,  1992) 
Enter  the  ending  date  and  the  total  number  of  months  covered. 

ITEM  8.        NUMBER  OF  INDIVIDUALS  WHO  PARTICIPATED  IN  COMMUNITY  SERVICE  DURING  PREVIOUS 
YEAR.   Please  indicate  how  many  individuals  participated  in  community  service  in  the  previous 
year  through  the  program  proposed  for  funding  or,  if  a  new  program  is  being  proposed,  through 
other  programs  sponsored  by  the  applicant.   Provide  a  one-sentence  explanation  of  how  this 
figure  is  calculated.  - 

ITEM  9.       POPULATION  EXPECTED  TO  PARTICIPATE  IN  THE  PROJECT:    Please  be  concise,  but  include 
both  the  approximate  number  and  their  general  characteristics  (e.g.,  "30  sophomores;  "200 
medical  students").    Include  only  those  individuals  who  will  be  considered  "participants"  as 
I         defined  in  the  regulations. 

ITEM  10.     ECONOMIC  CHARACTERISTICS:    Provide  a  brief  description  of  the  population  being  served, 
including  the  percentage  that  lives  below  the  poverty  line. 

ITEM  1 1 .     PROPOSAL  TITLE:    Self-explanatory. 

i  « 

ITEM  12.     BRIEF  ABSTRACT  OF  PROPOSAL:   This  should  be  concise  and  confined  to  the  space  provided, 
but  in  no  case  should  you  leave  this  blank. 

ITEM  13.     CERTIFICATION  BY  AUTHORIZING  OFFICIAL:    Enter  the  name,  title,  and  phone  number  of  the 
official  who  has  the  authority  both  to  commit  the  organization  to  accept  Federal  funding  and  to 
execute  the  proposed  project.   Submit  the  original  ink-signed  copy  of  the  authorizing  official's 
signature.  DO  NOT  FORGET  TO  HAVE  THIS  FORM  SIGNED. 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1 0  hours,  including  the  time 
for  /eviewing  instructions,  searching  existihg  data  sources,  gathering  and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  of  infornuition. 


Name 


TltlT 


■^^^ 


JL: 


Signature 


Date 
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BUDGET 


Year  1     Year  2      Year  3 


BUDGET  ITEM 

A.  Direct  Costs: 

1 .  Sateries  &  Wages  (Professional  and  Cferical^ 

2.  Employee  Benefits 

3.  Travel 

4.  Equipment  (Purchase) 

5.  Matertals  &  Supplies 

6.  Consultants  or  Contracts 

7.  Other  (Equipment  rental.  Printing,  etc.) 


TOTAL  Requested  from  the  Commission  $ 

(This  Rgure  Should  Appear  on  the  Title  Page) 


IMSTITUTIONAL  SUPPORT  (Project  costs 
rK)t  requested  from  the  Commission) 


OTHER  FEDERAL  FUNDS 
(specify  source) 


OTHER  NON-FEDERAL  FUNDS 


$ 


$ 


II: 


Certification  Regarding 

Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 


This  certification  is  required  by  the  regulations  implementing  the  Drug-Free  Workplace  Act 
of  1988,  34  CFR  Part  85,  Subpart  F.    The  regulations,  published  in  the  January  31,1989  Federal 
Register,  require  certification  by  grantees,  prior  to  award,  that  they  will  maintain  a  drug-free 
workplace.    The  certification  set  out  below  is  a  material  representation  of  fact  upon  which 
reliance  will  be  placed  when  the  agency  determines  to  award  the  grant.    False  certification  or 
violation  of  the  certification  shall  be  grounds  for  suspension  of  payments,  suspension  or 
termination  of  grants,  or  government-wide  suspension  or  debarment  (see  34  CFR  Part  85.  Section 
85.615  and  85.620).  ^ 

The  grantee  certifies  that  it  will  provide  a  drug-free  workplace  by: 

la)    Publishing  a  statement  notifying  employees  that  the  unlav^ul  manufacture,  distribution, 
dispensing,  possession  or  use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  against  employees  for  violation  of 
such  prohibition; 

(b)  Establishing  a  drug-free  awareness  program  to  inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug  abuse  violations  occurring 
in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant 
be  given  a  copy  of  the  statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of 
employment  under  the  grant,  the  employee  will 

(1)    Abide  by  the  terms  of  the  statement;  and 

12)    Notify  the  employer  of  any  criminal  drug  statute  conviction  for  a  violation  occurring  in 
the  workplace  no  later  than  five  days  after  such  conviction; 

(e)  Notifying  the  agency  within  ten  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction; 

(f)  Taking  one  of  the  following  actions,  within  30  days  of  receiving  notice  under  subparagraph 
(d)(2),  with  respect  to  any  employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including 
termination;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b,  (c).(d),  (e)  and  (f). 


Organization  Name 


Project  Name 


Name  and  Title  of  Authorized  Representative 


Signature 


Date 
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Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  Matters 

Primary  Covered  Transactions 


This  certification  is  required  by  the  regulations  implementing  Executive  Order  12549, 
Debarment  and  Suspension,  34  CFR  Part  85,  Section  85.510,  Participants' 
responsibilities.    The  regulations  were  published  as  Part  VII  of  the  May  26,  1988  Federal 
Register  (pages  19160-19211). 


(BEFORE  COMPLETING  CERTIFICATION,  READ  INSTRUCTIONS  ON  REVERSE) 


(1)  The  prospective  primary  participant  certifies  to  the  best  of  its  knowledge  and  belief, 
that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment,  declared 
ineligible,  or  voluntarily  excluded  from  covered  transactions  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining,  attempting  to  obtain,  or  performing  a  public 
(Federal.  State  or  local)  transaction  or  contract  under  a  public  transaction; 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or  destruction  or  records,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (1)  (b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application  proposal  had  one 
or  more  public  transactions  (Federal,  State  or  local)  terminated  for  cause  or 
default. 

(2)  Where  the  prospective  primary  participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such  prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Name  and  Title  Of  Authorized  Representative 


Signature 


Date 


Instructions  for  Certification 


1     By  signino  and  submitting  this  proposat,  the  prospective  primary  participant  is  providing  the 
certificaiion  set  out  below. 

2.  The  inability  of  a  person  to  provide  the  certification  required  below  will  not  necessarily  result  in 
denial  of  participation  in  this  covered  transaction  The  prospective  participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the  ceaification  set  out  below.   The  certification  or  explanation  will  be 
considered  in  connection  with  the  COMMISSION'S  determination  whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary  participant  to  furnish  a  certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a  material  representation  of  fact  upon  which  reliance  was 
placed  when  the  COMMISSION  determined  to  enter  Into  this  transaction.    If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  COMMISSION  may  terminate  this  transaction  for  cause 
or  default. 

4.  The  prospective  primary  participant  shall  provide  immediate  written  notice  to  the  COMMISSION 
to  vyhom  this  proposal  is  submitted  if  at  any  time  the  prospective  primary  participant  learns  that  Its 
certification  was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of  changed 
circumstances.  ,  ^ 

5.  The  terms  "covered  transaction,"  "debarred,"  "suspended*"  "ineligible,"  "lower  tier  covered 
transaction,  "participant."  "person,"  "primary  covered  transaction,"  "principal,"  "proposal,"  and 
"voluntarily  excluded."  as  used  in  this  clause,  have  the  meanings  set  out  in  the  Definitions  and  Coverage 
sections  of  the  rules  implementing  Executive  Order  12549.    You  may  contact  the  COMMISSION  for 
assistance  in  obtaining  a  copy  of  those  regulations.  I: 

6.  The  prospective  primary  participant  agrees  by  submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized  by  the  COMMISSION. 

7.  The  prospective  primary  participant  further  agrees  by  submitting  this  proposal  that  it  will  include 
the  clause  titled  "Certification  Regarding  Debarment,  Suspension.  Ineligibility,  and  Voluntary  Exclusion- 
Lower  Tier  Covered  Transactions,"  provided  by  the  COMMISSION,  without  modlficatton.  In  all  lower  tier 
covered  transactions  and  in  all  solicitations  for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant 
in  a  tower  tier  covered  transaction  that  it  is  not  debarred,  suspended,  ineligible,  or  voluntarily  excluded 
from  the  covered  transaction,  unless  it  knows  that  the  certification  is  erroneous.   A  participant  may 
decide  the  method  and  frequency  by  which  it  determines  the  eligibility  of  its  principals.    Each  participant 
may,  but  is  not  required  to  check  the  Nonprocurement  List. 

9.  Nothing  contained  In  the  foregoing  shall  be  construed  to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  the  certification  required  by  this  clause.    The  knowledge  and 
information  of  a  participant  is  not  required  to  exceed  that  which  is  norniaUy  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business  dealings. 

10.  Except  for  transactions  authorized  under  paragraph  6  of  these  instructions,  if  a  participant  in  a 
covered  transaction  knowingly  enters  into  a  lower  tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction.  In  addition  to 
other  remedies  available  to  the  Federal  Government,  the  department  or  agency  may  terminate  this 
transaction  for  cause  or  default. 
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Assurances  Required  of  Applicants  for  the 
National  and  Community  Service  Grant  Programs 

Specific  assurances  are  required  of  applicants  for  the  National  and  Community  Service  Grant  Program.    Assurances  fall 
into  two  categories:    (I)  assurances  required  of  all  applicants;  (2)  assurances  required  of  applicants  for  particular  programs. 

By  signing  the  af^lication,  the  duly  authorized  representative  of  the  applicant  certifies  that  the  applicant  will  comply  with 
the  assurances  pertinent  to  all  applicants  and  to  programs  for  which  the  applicant  is  applying: 

Assurances  Required  of  AO  Applicants 

The  applicant  will  comply  with  the  requirements  of  the  National  and  Community  Service  Grant  Program  as  specified  in 
Public  Law  101-610,  as  amended  and  the  regulations  issued  thereunder. 

The  applicant  will  ensure  compliance  with  the  Drug-Free  Workplace  Requirements  for  Federal  Grant  Recipients  undeir 
sections  5153  through  5158  of  the  Anti-Drug  Abuse  Act  of  1988  (41  U.S.C.  702-707). 

Assurances  Required  of  Applicants  for  Serve-America:    Programs  for  Students  and  Out-of-School  Youth 
State  Applicants  Must  Assure: 

1.  The  State  will  ensure  that  local  applicants  are  funded  in  accordance  with  the  provisions  of  the  National  and 
Community  Service  Grant  Program  as  specified  in  Public  Law  101-610,  as  amended,  and  the  regulations  issued 
thereunder. 

2.  The  State  will  assure  that  local  applicants  comply  with  the  requirements  of  the  National  and  Community  Service 
Grant  Program  as  specified  in  Public  Law  101-610,  as  amended,  and  the  regulations  issued  thereunder. 

3.  The  State  will  keep  such  records  and  provide  such  information  to  the  COMMISSION  as  may  be  required  for 
fiscal  audits  and  program  evaluation. 

4.  The  State  will  cooperate  with  any  evaluation  undertaken  by  the  COMMISSION. 
Local  Applicants  Must  Assure: 

1 .  Prior  to  placement  of  a  participant,  the  program  will  consult  with  any  local  labor  organization  representing 
employees  in  the  area  who  are  engaged  in  the  same  or  similar  work  as  tliat  proposed  to  be  carrieid  out  by  such 
program. 

2.  If  the  local  applicant  plans  to  run  a  program  to  implement,  operate,  or  expand  school-based  service-learning 
programs;  or  to  implement,  operate,  or  expand  community  service  programs  for  school  dropouts,  out-of-school 
youth  and  other  youth,  then  the  local  applicant  assures: 

a.  that  the  Applicant  will  develop  an  age-appropriate  learning  component  for  participants  in  the  program  that 
shall  inchide  a  chance  for  participanU  to  reflect  on  service  experiences  and  expected  learning  outcomes. 

b.  that  participanU  in  the  program  will  be  provided  with  information  concerriing  VISTA,  the  Peace  Corps  (as 
established  by  the  Peace  Corps  Act  (22  U.S.C.  2501  et  seq.)).   All  Volunteer  F.E.A.P.  (chapter  30  of  title 
38,  United  States  Code);  Educational  Assistance  for  Enlisted  Memben  of  the  Selected  Reserve  of  the 
Ready  Reserve  (chapter  106  of  title  10,  United  States  Code),  full-time  American  Conservation  and  Youth 
Service  Corps  and  National  and  Community  Service  programs  receiving  assistance  under  this  Act,  and 
other  services  options  and  their  benefits  (such  u  student  loan  deferment  and  forgiveness)  as  appropriate; 

Assurances  Required  of  Applicants  for  Higher  Education  Innovative  Projects  for  Community  Service 

Prior  to  the  placement  of  a  participant,  the  applicant  will  consuh  with  any  local  labor  organization  representbg  en^Ioyees 
in  the  area  who  are  engaged  in  the  same  or  similar  work  as  that  proposed  to  be  carried  out  by  such  program. 
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Assurances  Required  of  Applicants  for  American  Consenation  and  Youth  Service  Corps 

1 .  Prior  to  tlie  placement  of  a  participant,  the  State  will  ensure  that  program  agencies  consult  with  any  local  labor 
organization  representing  employees  in  the  area  who  are  engaged  in  the  same  or  similar  woric  as  tliat  proposed  to  be 
carried  out  by  such  program  . 

2.  Prior  to  placement  of  a  particifMmt,  the  program  agency  will  consult  with  any  local  labor  organization  representing 
employees  in  the  area  who  are  engaged  in  the  same  or  similar  work  as  that  proposed  to  be  carried  out  by  the 
program. 

3.  Appropriate  State  and  local  officials  shitll  certify  that  standards  and  procedures  with  respect  to  the  awarding  of 
academic  credit  and  the  certification  of  educational  attainment  in  programs  conducted  under  subsection  127(c;)  of  the 
Act  are  consistent  with  the  requirements  of  applicable  State  and  local  laws  and  regislations.    These  standarxls  and 
procedures  sliall  provide  that  an  individual  serving  in  a  program  that  receives  assistance:   (a)  must  participate  in  a 
program  to  earn  a  high  school  diploma  or  the  equivalent  (non-high  school  graduates);  and  (b)  may  arrange  to  receive 
academic  credit  in  recognition  of  the  education  and  skills  obtained  from  service  satisfactorily  completed. 

Assurances  Required  of  Applicants  for  National  and  Community  Service 

1.  The  State  will  keep  such  records  and  provide  such  information  to  the  COMMISSION  as  may  be  required  for  fiscal 
audits  and  program  evaluation. 

2.  Tlie  State  will  ensure  that  the  uses  of  post-service  benefits  provided  under  this  program  for  part-time  participants  are 
limited  to: 


a.  Payment  of  a  student  loan  from  Federal  or  non-Federal  sources; 

b.  A  down-payment  or  closing  costs  associated  with  purchasing  a  first  home;  or 

c.  Tuition  at  an  institution  of  higher  education  on  a  full-time  basis,  or  to  pay  the  expenses  incurred  in  the  full-time 
participation  in  an  apprenticeship  program  approved  by  the  appropriate  State  agency. 

3.  The  State  will  ensure  that  the  uses  of  post-service  benefits  provided  imder  this  program  for  full-time  participants  arw"* 
limited  to: 

a.  Payment  of  a  student  loan  from  Federal  or  non-Federal  sources;  or 

b.  Tuition,  room  and  board,  books  and  fees,  and  otiier  costs  associated  with  attendance  [pursuant  to  section  472  of 
die  Higher  Education  Act  of  1965  (20  U.S.C.  108711)]  at  an  institution  of  higher  education  on  a  full-time  basis, 
or  to  pay  the  expenses  incurred  in  the  full-time  participation  in  an  apprenticeship  program  approved  by  the 
appropriate  State  agency. 

4.  Prior  to  placement  of  a  participant,  the  State  will  consult  with  any  local  labor  organization  representing  employees  in 
the  area  who  are  engaged  in  the  same  or  similar  work  u  that  proposed  to  be  carried  out  by  such  program. 

5.  Prior  to  placement  of  a  participant,  the  State  will  consult  vAth  any  employees  at  the  proposed  project  site  who  are 
engaged  in  the  same  or  similar  work  as  that  proposed  to  be  carried  out  by  s\ich  program. 

6.  The  State  will  ensure  that  any  entity  carrying  out  program  functions  pursuant  to  grant  or  contract  under  this  Act,  will 
comply  with  the  provisions  of  this  Act  and  part  and  the  regulations  issued  thereunder. 

7.  The  State  will  provide  to  each  participant  eiu-olled  in  a  full-time  program  in-service  educational  services  and  materials 
to  enable  such  participant  to  obtain  a  high  school  diploma  or  the  equivalent  of  such  diploma. 

8.  The  State  will  cooperate  in  arranging  and  conducting  the  three-week  training  provkled  to  participants  by  the 
COMMISSION. 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  the  assurances  may  not  be  applicable  to  your  project  or  program, 
contact  the  awarding  agency. 


If  yoa  bave  questions,  please 


Further,  ceitaio  Federal  awaidiiig  ageociea  nay  require  applicants  to  certify  to  additional  assurances.    If  sucfi 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant.  I  certify  dut  die  applicant: 


Has  the  legal  authority  to  apply  for  Federal  assistance,  and  die  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  ihare  of  project  costs)  to  ensure  pixiper  planning,  management 
and  completion  o(  the  project  described  in  this  applicatioa. 

Will  give  Uie  awarding  agency,  the  Comptroller  General  of  die  United  Sutes,  and  if  appropriate,  the  State,  duough 
any  authorized  representative,  access  to  and  the  right  to  examine  all  records,  books,  papers,  or  documents  related 
to  the  award;  and  will  establish  a  proper  accounting  system  in  accordance  widi  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees  from  using  their  positions  for  a  purpose  that  constitutes  or  presents 
the  appearance  of  personal  or  organizational  conflict  of  interest,  or  personal  gain. 

Will  initiate  and  complete  die  work  within  die  applicable  time  frame  after  receipt  of  approval  of  the  awarding     • 
agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970  (42  U.S.C.  4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under  one  of  the  nin(>tp<»n  ftat^i^^f  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of  Personnel  Administration  (5  CFR  900,  Subpart  F). 

Will  comply  wiUi  all  Federal  statutes  relating  to  ooodischmioatioa.  These  include  but  are  not  limited  to:   Title  VI 
of  die  Civil  Rights  Act  of  1964  (P.L.  88-352)  which  prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  Uie  Education  Amendments  of  1972,  as  amended  (20  U.S.C.  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  which  prohibits  discrimination  on  die  basis  of  disability  (d)  The  Age  Discrimination  Act  of  1975, 
as  amended  (42  U.S.C  6101-6107),  which  prohibits  discrimination  on  the  Insis  of  age  (e)  The  Drug  Abuse  Office 
and  Treatment  Act  of  1972  (P.L.  92-255),  as  amended,  relating  to  nondiscrimioation  on  the  basis  of  drug  abuse; 
(0  The  Comprebeosive  Alcohol  Abuse  and  Alcoholism  Pieventiofl,  Treatment  and  Rehabilitation  Act  of  1970  (P.L. 
91-616),  as  amended,  relating  to  nondiscrimination  on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  523  and  527  of 
die  Public  Health  Service  Act  of  1912  (42  U.S.C.  290dd-3  and  290ee-3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;   (h)  Title  VIII  of  die  dyfil  RigfaU  Act  of  1968  (42  U.S.C.  3601  et  seq.), 
as  amended,  relating  to  nondiscrimination  in  the  sale,  rental  or  financing  of  housing;  (0  any  other 
nondiscrimination  provisions  in  Uie  National  and  Commimity  Service  Act  of  1990;  and  (j)  die  requirements  of  any 
odier  nondiscrimination  statute(s)  which  may  apply  to  the  application. 

Will  comply,  or  has  already  complied,  widi  die  requirements  of  Tides  II  and  III  of  die  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition  Policies  Act  of  1970  (P.L.  91-646)  which  provide  for  fair  and  equit^le 
treatment  of  persons  displaced  or  whose  propeity  is  acquired  as  a  result  of  Federal  or  Federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real  property  acquired  for  project  purposes  regardless  of  Federal 
participation  in  purchases. 

Will  comply  wiUi  die  provisions  of  die  Hatch  Act  (5  U.S.C.  1501-1508  and  7324-7328)  which  limit  die  political 
activities  of  employees  whoso  principal  employment  activities  are  funded  in  whole  or  in  part  with  Federal  fiiads. 

Will  comply,  as  applicable,  widi  die  provisions  of  die  Davis-Bacon  Act  (40  U.S.C  276a  and  276a-77),  die 
Copeland  Act  (40  U.S:C  276c  and  18  U.S.C.  874),  and  die  Contract  Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333),  regarding  labor  standards  for  Federally  assisted  construction  sub-agreements. 


10.  Will  comply,  if  applicable,  with  flood  insurance  purchase  requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires  the  recipients  in  a  special  flood  hazard  area  to  participate  in 
the  program  and  to  purchase  flood  insurance  if  the  total  cost  of  insurable  construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental  standards  which  may  be  prescribed  pursuant  to  the  following:   (a)  institution  of 
environmental  quality  control  measures  under  the  National  Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating  facilities  pursuant  to  EG  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  CNaluation  of  flood  hazards  in  floodplains  in  accordance  with  EO  11988;  (e) 
assurance  of  project  consistency  with  the  approved  state  management  program  developed  under  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C  1451  et  seq.);  (0  conformity  of  Federal  actions  to  Slate  (Clean  Air) 
Implementation  Plans  under  Section  176(c)  of  die  Clean  Air  Act  of  1955,  as  amended  (42  U.S.C.  7401  et  seq.); 
(g)  protection  of  underground  sources  of  drinking  water  under  the  Safe  Drinking  Water  Act  of  1974,  as  amended 
(P.L.  93-523);  and  (h)  protection  of  endangered  species  Under  the  Endan|;ered  Sj^ecies  Act  of  1973,  as  amended 
(P.L.  93-205). 

12.  Will  comply  with  die  Wild  and  Scenic  Rivers  Act  of  1968  (16  U.S.C  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national  wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with  Section  106  of  the  National  Historic  Preservation  Act 
of  1966,  as  amended  (16  U.S.C.  470),  EO  11593  (identification  and  protection  of  historic  properties),  and  tHe 
Archaeological  and  Historic  Preservation  Act  of  1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of  human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  a.ssistance. 

15.  Will  comply  wiUi  Uie  Laboratory  Animal  Welfare  Act  of  1966  (P.L,  89-544,  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and  treatment  of  warm-blooded  animals  held  for  research,  teaching,  or  other 
activities  supported  by  this  award  of  assistance. 

)6.    Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention  Act  (42  U.S.C.  4801  et  seq.)  which  prohibits  the  use 
of  lead-based  paint  in  construction  or  rehabilitation  of  residential  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and  compliance  audits  in  accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  requirements  of  the  Americans  with  Disabilities  Act  of  1990,  as  amended  (42  U.S.C.  1210). 

19.  Will  comply  with  applicable  requirements  of  all  other  Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program.  i 
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THIS  CH€CKUST  IS  TO  ASSIST  YOU  IN  PREPAfUNO  YOUR  APPUCATIOM  PACKAGE 

n    Title  page  has  been  completed  according  to  the  instructions  on  the  back  of  the 
sample  title  page. 

D    Title  page  has  been  signed  and  dated  by  afi  authorized  official  and  original  has  been 
included  in  package  to  mail. 

n    Each  QfOQQsaA  copy  has  been  stapled  or  otherwise  fastened  (r>ot  in  binders  or  folders) 
with  a  title  page  on  top  of  each  copy. 

Include  in  Your  Proposal  Package 

G    One  (1)  original  plus  two  (2)  copies.    Each  of  the  three 
copies  includes  the  following: 

D  a  title  page  Q  Compreher^ve  State  Plan 

D  an  abstract  (one  page  maximum)  (if  requiredl 

D  a  narrative 

D  budget  forms  and  narratives 
D  personnel  information 
D  certifications 


D    3  extra  copies  of  the  completed  title  page. 

ADDRESS 

COMMISSIOfJ  ON  NATIONAL  AND 

COMMUNITY  SERVICE 

P.O.  Box  33119 

Washington,  O.C.    20033-0119 


Remember: 

Proposals  must  be  postmarked  or  hand 
delivered  (by  4:30  p.m.)  no  later  than 
March  16.  1992 


Please  indicate  on  the  outside  of  the  envelope  the  name  of  the  grant  or 
grants  for  which  you  are  applying. 


BtLUMC  COOC  M30-M-C 
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Catherine  MUton. 

Executive  Director,  Commission  on  National 
and  Community  Service. 
Date:  October  31. 1991. 
(FR  Doa  91-26676  Filed  11-7-91:  B:45  am| 

BaUNO  COM  M30-»A-W 


Moyember  t,  1991 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4027-71 

California  State  Nonroad  Engine  and 
Veliicie  Pollution  Control  Standards; 
Authorization  of  State  Standards; 
California  Primary  Use  Determination; 
Opportunity  for  Written  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  an  opportunity  to 
submit  written  comments. 

summary:  EPA  published  on  September 
8, 1991,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  »  that  set  forth 
requirements  and  procedures  for  EPA 
authorization  of  California  adoption  and 
enforcement  of  standards  and  other 
requirements  relating  to  the  control  of 
emissions  from  nonroad  vehicles  or 
engines  under  section  209(e)  of  the  Act. 
In  conjunction  with  the  NPRM,  EPA  also 
published  a  Proposed  Authorization 
Decision  '  in  response  to  a  request  from 
CARB  that  EPA  authorize  CARB  to 
adopt  regulations  for  exhaust  emission 
standards  and  test  procedures  for  utility 
and  lawn  and  garden  equipment  engines 
for  1994  and  subsequent  calendar  years. 
Under  EP.^'s  proposed  rule,  CARB 
would  make  a  determination  regarding 
the  primary  use  of  utility  and  lawn  and 
garden  equipment  to  ascertain  whether 
such  equipment  falls  within  the  scope  of 
EPA's  proposed  deflnitions  of 
preempted  equipment. 

This  notice  announces  that  EPA  has 
received  from  the  California  Air 
Resources  Board  (CARB)  a  primary  use 
determination  regarding  utility  and  lawn 
and  garden  equipment  and  that  EPA 
requests  comments  on  any  aspect  of  the 
determination.  This  notice  also 
announces  that  EPA  requests  comments 
regarding  the  consistency  analysis 
jnder  section  209(b)  of  the  Act  as 
applied  to  CARB's  proposed  standards 
for  utility  and  lawn  and  garden 
equipment  engines. 

DATES:  Written  comments  on  this  notice 
will  be  accepted  until  November  25, 
1391. 

ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  Air  Docket  Nos.  A-91-18  and  A-19- 
01,  U.S.  Environmental  Protection 
Agency  (LE-131).  401  M  Street,  SW., 
Washington.  DC  20460  and  to:  Director, 
Manufacturers  Operations  Division 
;EN-340F).  U.S.  Environmental 
"i>oteciion  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  Copies  of 


'  SeFR  45866. 
-  56  FR  45873. 


material  relevant  to  the  proposed  rule 
(Docket  A-91-18)  and  the  authorization 
request  (Docket  A-91-01)  will  be 
available  for  public  inspection  during 
the  working  hours  of  8:30  a.m.  to  12  p.m. 
and  1:30  p.m.  to  3:30  p.m.,  Monday 
through  Friday,  at:  U.S.  Environmental 
Protection  Agency,  Air  Docket  (LE-131). 
room  M1500,  First  Floor  Waterside  Mall. 
401  M  Street.  SW..  Washington.  DC 
20460  (Telephone  (202)  260-7548).  A 
reasonable  fee  will  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rabum,  Attorney/Advisor. 
Manufacturers  Operations  Division 
(EN-340F),  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20460,  Telephone:  (202)  280-6657. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  CARB  Primary  Use  Determination 

EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  as  authorized 
under  section  209(e)  of  the  Clean  Air  Act 
(Act)  on  September  6. 1991  (56  FR 
45866).  The  proposed  rule  set  forth 
requirements  and  procedures  for  EPA 
authorization  of  California  adoption  and 
enforcement  of  standards  and  other 
requirements  relating  to  the  control  of 
emissions  from  nonroad  vehicles  or 
engines  under  section  209(e)  of  the  Act. 

In  December  1990  the  California  Air 
Resources  Board  (CARB)  requested  that 
EPA.  pursuant  to  section  209(e)  of  the 
Act.  authorize  CARB  to  adopt 
regulations  for  exhaust  emission 
standards  and  test  procedures  for  utility 
and  lawn  and  garden  equipment  engines 
for  1984  and  subsequent  calendar  years. 
As  this  was  the  flrst  authorization 
request  pursuant  to  section  209(e),  EPA 
published  a  Proposed  Decision  of  the 
Administrator  based  on  the  criteria 
discussed  in  the  NPRM  (56  FR  45873).  A 
public  hearing  was  held  regarding  the 
NPRM  and  the  Proposed  Decision  on 
September  20, 1991. 

In  the  NPRM.  EPA  proposed,  inter 
alia,  definitions  of  "farm  equipment" 
and  "construction  equipment."  For 
equipment  that  is  used  for  many 
applications  ("multiple  use")  equipment. 
EPA  proposed  a  "primary  use"  test  that 
assesses  whether  such  equipment  is 
primarily  used  as.  farm  or  construction 
equipment.  Under  EPA's  proposed  rule. 
CARB  would  make  a  determination 
regarding  the  primary  use  of  utility  and 
lawn  and  garden  equipment  to  ascertain 
whether  such  equipment  falls  within  the 
scope  of  EPA's  proposed  definitions  of 
"farm  equipment"  and  "construction 
equipment."  EPA  would  then  review 
CARB's  determination  under  an 
arbitrary  and  capricious  standard  of 


review,  the  review  required  by  section 
209(e). 

EPA  received  this  determination  letter 
from  CARB  on  October  15. 1991  and  a 
supplemental  letter  on  October  25, 1991 
and  is  publishing  the  two  determination 
letters  at  the  end  of  this  notice  and 
offering  an  opportunity  for  written 
comments  on  any  aspect  of  CARB's 
determination.  (The  attachments  to  the 
October  15  letter  are  an  October  16, 
1990.  Public  Hearing  Notice  and  Staff 
Report  for  CARB's  Utility  and  Lawn  and 
Garden  Equipment  Engines.  These 
documents  are  in  Docket  No.  A-91-01. 
II.  B..  items  2  and  3.  The  attachment  to 
the  October  25  letter  is  with  the  letter  in 
Docket  No.  A-91-18.  IV.B.2.) 

B.  "Consistency"  Criterion 

In  the  Proposed  Authorization 
Decision  (56  FR  45873),  EPA  proposed 
that  "consistent  with  this  section"  in 
section  209(e)(2)(A)(iii)  means  consistent 
with  section  209(a)  and  section  209(e)(1). 
It  was  proposed  in  the  comments  and 
testimony  at  the  September  20, 1991 
public  hearing  that  consistency  with 
section  209  should  also  include  section 
209(b).  As  a  result  of  these  comments 
and  testimony,  EPA  requests  comments 
regarding  "consistency"  under  section 
209(b)  as  applied  to  CARB's  proposed 
standards  for  utility  and  lawn  and 
garden  equipment  engines. 

Under  section  209(b)(1)(C)  the 
Administrator  shall  not  grant  California 
a  motor  vehicle  waiver  if  he  finds  that 
California  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a)  of  the  Act. 
EPA  has  interpreted  this  criterion  in 
previous  motor  vehicle  waiver 
decisions.  First.  California's  standards 
are  not  consistent  with  section  202(a)  if 
there  is  inadequate  lead  time  to  permit 
the  development  of  technology 
necessary  to  meet  those  requirements, 
giving  appropriate  consideration  to  the 
cost  of  compliance  within  that  time 
frame.  Second,  California's 
accompanying  enforcement  proceduries 
would  be  inconsistent  with  section 
202(a)  if  the  Federal  and  California  test 
procedures  were  inconsistent;  that  is. 
manufacturers  would  be  unable  to  meet 
both  the  state  and  the  federal  test 
requirements  with  one  test  vehicle. 

EPA  requests  comments  regarding  the 
"consistency"  analysis  under  section 
209(b)  as  applied  to  CARB's  proposed 
standards  for  utility  and  lawn  and 
garden  equipment  engines. 

II.  Public  Partidpadon 

EPA  requests  comments  on  any  aspect 
of  CARB's  primary  use  determination. 
EPA  also  requests  comments  regarding 
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the  consistency  (as  interpreted  under 
section  209(b))  of  CARB's  proposed 
standards  and  test  procedures  for  utility 
and  lawn  and  garden  equipment  engines 
for  1994  and  subsequent  calendar  years. 
All  comments  should  be  directed  to  the 
Director.  Manufacturers  Operations 
Division  (see  "Addresses)."  Written 
comments  on  this  notice  will  be 
accepted  until  November  25, 1991. 

Persons  with  comments  containing 
proprietary  information  must  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent  and  label 
it  as  "Confidential  Business 
Information."  To  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket,  submissions  containing 
such  information  should  be  sent  directly 
to  the  contact  person  listed  above  and 
not  to  the  public  docket.  If  a  person 
making  comments  wants  EPA  to  base 
the  final  rule  in  part  on  a  submission 
labeled  as  confidential  business 
information,  then  a  non-confidential 
version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  placed  in  the  public  docket 
Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2.  If 
no  claim  of  confidentiality  accompanies 
the  submission  when  it  is  received  by 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
person  making  comments. 

Dated:  October  30. 1991. 

[CARB  determination  (two  letters)  attached] 

Michael  Shapiro. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

Mr.  Richard  Wilson.  Director 

Manufacturers  Operations  Division  (EN- 

340F) 

U.S.  Environmental  Protection  Agency 

401  M  Street,  SW.,  room  901 WT 

Washington,  DC  20460 

October  15. 1991. 

Dear  Mr.  Wilson: 

The  California  Air  Resources  Board  (ARE 
or  Board)  has  reviewed  the  United  States 
Environmental  Protection  Agency's  (EPA) 
Notice  of  Proposed  Rulemaking  (NPRM)  for 


the  Waiver  for  California  State  Nonroad 
Engine  and  Vehicle  Pollution  Control 
Standards:  Authorization  of  Standards; 
Proposed  Decision  of  the  Administrator, 
Opportunity  for  Public  Hearing.  In  the  NPRM, 
EPA  has  proposed  a  "primary-use  test"  to 
assess  whether  specific  tj^jes  of  nonroad 
equipment  fall  within  the  scope  of  the  farm 
and  construction  preemptions  set  forth  in 
section  209(e)(1)  of  the  Clean  Air  Act  as 
amended  (CAA).  Under  that  test,  EPA  has 
proposed  that  manufacturers  present  the  ARB 
with  national  sales  data  and  that  the  state 
agency  would  then  make  an  initial 
determination  as  to  whether  the  equipment 
falls  within  the  preemption.  The  ARB  would 
base  its  determination  on  whether  51  percent 
or  more  of  the  units  sold  in  an  equipment 
category  were  used  in  farm  or  construction 
applications.  Although  the  NPRM  defines  the 
meeting  of  farm  and  construction  equipment, 
the  ARB  has  been  left  with  the  discretion  to 
define  the  scope  of  equipment  categories. 

The  ARB  has  reviewed  the  NPRM  and  has 
provided  oral  comment  to  EPA  at  the 
September  20. 1991  hearing  on  the  proposed 
rulemaking.  The  ARB  will  provide  EPA  with 
more  detailed  comments  in  writing  prior  to 
October  20. 1991.  In  general,  the  ARB 
believes  that  the  scope  of  the  proposed  farm 
and  construction  preemption,  as  intended  by 
Congress,  is  narrower  than  that  proposed  by 
EP.\.  Specifically,  the  ARB  believes  that 
Congress  intended  the  preemption  to  apply  to 
engines  exclusively  or.  at  a  minimum, 
primarily  used  in  those  industries.  At  a  very 
minimum,  the  ARB  believes  that  the  primary- 
use  test  should  utilize  a  75  percent  cutoff 
instead  of  the  proposed  51  percent  cutoff  The 
ARB  beUeves  that  the  75  percent  cutoff  would 
be  more  reflective  of  the  Congressional  intent 
to  hmit  the  preemption  to  farm  and 
construction  equipment  actually  used  in 
those  industries  and  would  avoid  any 
confusion  as  to  what  types  of  engines  should 
be  preempted.'  Additionally,  the  ARB 
believes  that  the  definitions  of  farm  and 
construction  equipment  should  be  more 
narrowly  defined  by  restricting  the  breadth  of 
the  term  "commercial"  to  vehicles  or 
equipment  unsuitable  for  home  use  or 
residential  or  public  landscaping  or 
groundskeeping.  (See  Federal  Implementation 
Plan  for  the  California  South  Coast  Air 
Quality  Management  District  (September  S, 
1990.  55  FR  36458,  at  36529].) 

The  ARB  has  further  commented  on  its 
concerns  with  EPA's  proposal  that  national 
sales  data  be  used  by  the  ARB  in  making  its 
determination  under  the  primary-use  test.  At 


the  hearing  on  the  NPRM,  the  ARB 
commented  that  it  did  not  consider  such  data 
to  l>e  the  most  appropriate  data  available  for 
making  the  primary-use  determination.  First, 
in  applying  the  preemption  to  California. 
California  sales  and  population  data  are  most 
relevant.  In  the  opinion  of  the  ARB.  national 
sales  data  do  not  accurately  reflect  California 
sales.  Second,  the  means  of  collecting  the 
most  recent  national  sales  data  through 
manufacturers  or  their  representatives  as 
suggested  by  EPA  is  not  feasible  or  practicul 
in  the  short  time  frame  that  the  ARB  has  l>een 
given-to  make  its  determination.*  In  view  of 
the  expedited  nature  of  this  determination 
and  EPA's  specific  request  that  the 
determination  be  based  on  sales  data,  the 
ARB  will  use  the  best  sales  data  available 
which  is  (California  residential  and 
commercial  sales  data  on  utility  equipment 
for  the  last  three  years. 

The  sales  data  contained  in  the  Notice  of 
Public  Hearing  to  Consider  Regulations 
Regarding  the  California  Exhaust  Emission 
Standards  and  Test  Procediyvs  for  1994  and 
Subsequent  Model  Utility  and  Lawn  and 
Garden  Equipment  Engines  (Notice),  Mail-out 
#90-<4,  which  was  obtained  by  Booz.  Allen 
and  Hamilton  (BAH),  the  contractor 
employed  by  the  ARB  to  analyze  the  data, 
separated  equipment  into  residential  and 
commercial  end-users.  Commercial  usage 
encompasses  all  sectors  of  the  economy, 
including  farm,  construction,  manufacturing, 
wholesale,  retail,  transportation,  and  service. 
No  data  was  collected  or  submitted  to  the 
ARB  or  BAH  that  further  divided  commercial 
end-users  into  industrial  sectors  such  as  farm 
and  construction.  The  division  into  two 
classes  of  use — residential  and  commercial — 
was  comparable  to  the  data  submitted  to  the 
ARB  and  BAH  by  manufacturers  and  their 
associations. 

The  equipment  categories  defined  in  the 
Notice  are  the  categories  of  equipment  on 
which  this  determination  will  be  based.  The 
utility  and  lawn  and  garden  equipment 
categories  are  based  on  the  best  available 
data.  (See  Technical  Staff  Document  which 
was  attached  to  the  Notice.)  The  Department 
of  the  Census  Reports,  as  well  as 
manufacturers  and  associations  in  their 
submissions  of  data  to  the  Board,  have 
constructed  similar  categories  for  the  utility 
and  lawn  and  garden  equipment  that  are 
under  consideration  here.  Table  1  below 
shows  the  California  sales  data  for  the  last 
three  years: 


'  Irrespective  of  the  percentage  used,  the  ARB 
does  not  l>elleve  that  the  engines  used  in  lawn  and 
garden  and  utility  equipment,  ai  defined  by  the 
regulation  approved  for  adoption  by  the  Board,  fall 
within  the  scope  of  the  preemption  as  intended  by 
Congress.  Congress  expressly  limited  the 
preemption  to  only  new  engines  under  175 
horsepower  used  in  construction  and  farm 
equipment.  It  appears  clear  that  Congress  wanted  to 
limit  the  scope  of  the  preemption  to  only  those 
engines  that  were  to  tie  used  exclusively  in 
construction  and  farm  activities  and  not  to  preclude 


California  from  regulating  nonroad  engines  that 
were  designed  for  or  used  in  residential  and 
commercial  industries  other  than  farm  and 
construction.  Therefore,  the  ARB  suggests  that  the 
EPA  not  consider  the  smaller  single  and  dual 
cylinder,  air  cooled  engines  like  those  found  in 
uUlity  equipment  within  the  preemption.  These 
engines  are  quite  different  In  design  and  usage  than 
the  engines  used  exclusively  in  farm  and 
construction  activities. 

■  Moreover,  the  ARB  does  not  Iwlieve  that  sales 
data  is  the  best  indicator  of  use  in  California, 


because  sales  vary  from  year  to  year.  Rather,  it 
l>elieves  that  in-use  (>opulation  data  more 
accurately  reflects  actual  equipment  populations  In 
California  t>ecause  it  depicts  a  more  ttalanced 
overview  of  the  users  of  the  equipment.  The  in-use 
population  data  is  t>ased  on  annual  U.S.  sales, 
percentage  shipped  to  California,  and  an  equipment 
life  span  of  twtween  seven  and  ten  years.  Sales  dam 
does  not  take  into  consideration  the  shortened 
equipment  life  or  attrition  rates  associated  with 
commercial  equipment  and  only  shows  who 
purchased  the  equipment,  not  who  uses  it. 
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Table  1.— Home  Versus  Commepoal  Average  CA  Utiutv  Equipment  Sales 

[For  last  three  years] 


Equipment 


Commercial 
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30.350 

91,050 

628,918 

4,114.990 

12 

• 

5 

6 

40 

10 

75 

40 

100 

40 

40 

IS 

IS 

2S 


88 

flS 
OS 
05 
00 
90 
25 
60 
0 
00 
00 
OS 
OS 
75 


B>  making  the  logical  assumption  that 
residential  u'ility  equipment  is  purchased  by 
consumers  for  use  around  their  homes  and 
not  in  commercial  activities,  a  determination 
based  on  the  primary-use  test  can  be  made. 
As  can  be  seen  in  Table  1.  all  but  two 
equipment  categories — general  utility  and 
specialized  turf  care — are  sold  primarily 
(more  than  51  percent]  to  residential  users. 
Therefore,  the  following  equipment  categories 
are  not  within  the  scope  of  the  preemption; 
mowers,  garden  tractors,  snow  throwers, 
shredders/grinders,  blowers/ vacuums, 
edgers/lrimmers,  and  chainsaws. 

Specialized  Turf  Care  Category 

The  spei-.ialized  turf  care  equipment  even 
though  it  is  100  percent  commercial  in  sales, 
should  not  be  preempted  because  it 
represents  a  typical  lawn  and  garden 
equipment  and  does  not  fall  Mrithin  the  EPA's 
farm  or  construction  equipment  definition. 
Turf  care  equipment  although  used  by 
professional  landscapers  and 
groundskeepers.  performs  the  same  functions 
as  a  mower.  The  turf  care  equipment  is  used 
at  golf  courses,  parks,  and  cemeteries,  not 
construction  and  farm  sites.  If  the  term 
"commercial"  is  limited  as  proposed  to 
equipment  unsuitable  for  use  at  home  or  in 
residential  or  public  landscaping  or 
groundskeeping,  turf  care  equipment  dearly 
falls  outside  the  preemption. 

The  General  Utility  Category 

The  general  utility  category  is  the  other 
category  in  which  at  least  51  percent  of  the 
equipment  is  purchased  commercial 
enterprises,  as  the  term  commercial  is 
defined  by  the  sales  data.  The  category 
includes  equipment  such  as  generator  sets, 
pumps,  compressors,  sprayers,  special 
purpose  saws,  grinders,  vibrators/fmishers, 
and  refrigeration  units.  As  shown  in  Table  1, 
the  sales  for  the  last  three  years  indicate  that 
75  percent  of  all  sales  were  to  commercial 
users  and  25  percent  were  to  residential 
users.* 


Of  the  equipment  categories  set  forth  in 
Table  1.  the  general  utility  categDi-y  was  the 
most  difficult  category  to  analyze.  BAH  chose 
to  group  a  considerable  aniou.nt  of  equipment 
under  the  general  utility  category  because 
insufficient  data  was  available  to  split  the 
equipment  into  smaller  equipment 
classifications.  The  general  utility  category 
includes  engines  and  equipment  that  are 
similar  in  nature  and  do  not  fit  =n  any  other 
utility  category;  they  have  engines  that  can 
be  found  in  a  variety  of  equipment  and  do  not 
have  enough  unique  applications  to  be 
counted  separately. 

The  general  utility  catf^ry  idea  was 
formed  more  than  10  years  ago.  and  was 
discussed  in  a  1983  ARB  status  report.*  The 
category  was  developed  when  sales  data  for 
specific  applications  did  not  match  engine 
sales  data.  This  made  it  apparent  that  certain 
equipment  was  not  able  to  be  categorized 
under  the  existing  categories.  Since  there 
were  no  specific  categories  for  the  equipment, 
the  miscellaneous  "general  utility"  category 
was  created  to  account  for  the  diverse  and 
unclassified  engines. 

As  stated,  more  than  25  percent  of  all  sales 
of  equipment  in  the  general  utility  category 
are  to  residential  users.  Clearly,  if  the 
definition  of  commercial  farm  and 
constTJCtion  equipment  were  limited  to 
equipment  unsuitable  for  home  or  residential 
use,  the  above  equipment  would  not  fall 
within  the  preemption  since  nearly  one^fourth 
of  all  sales  are  for  home  or  residential  use. 
Moreover,  if  EPA  were  to  agree  with  the  ARB 
that  in-use  population  is  the  more  appropriate 
data  to  be  used  for  the  determination,  the 
total  commercial  population  amounts  only  50 
percent  of  all  general  utility  equipment.  By 
evaluating  the  types  of  commercial  usage, 
staff  believes  that  it  is  not  unreasonable  to 
conclude  that  at  least  6  percent  of  the  total 


*  ili-u«e  popolttliuo  liuta  indicdtea  tliat  5S  percent 
of  lh«  ia-iiae  population  la  owned  and  operated  by 
commerciai  uaera  and  44  percent  of  the  popuUtioa 
is  owned  and  operated  by  reaidentioi  oaer*.  (See 
Exhibit  2-a,  al  page  21  of  the  TedukcaJ  Support 


Document  alladied  aa  Altachmcnt  C  to  the  Notice.) 
There  it  a  lo«*«r  ooBunercial  percentage  of  is-ose 
equipment  becayse  equipment  u»ed  commerclaUy 
tendi  to  have  a  litorter  life  expectancy  and 
therefore  needi  to  be  replaced  nore  often  tliaa 
reaidortially  uaed  equipment. 

*  Mail-out  «83-2a  Statua  Report:  Enitaiona 
Inventory  on  Non-Farm  (MS-1).  Parm  (.VIS-2),  aod 
laws  ■od  garden  (Utility)  (in»-3)  Equipment.  i«ly. 
1963. 


in-use  population  do  not  perform  operations 
with  the  purchased  equipment  in  the 
construction  and  farm  industries.  For 
example,  the  ARB  believes  that  commercial 
enterprises  such  as  auto  repair  shops,  hmise 
painting,  lawn  and  garden  landscapers, 
hospitals,  truckers  and  large  numbers  of 
manufacturing,  wholesale,  and  retail 
opera tioiu  use  utility  equipment  to  power 
equipment  in  day  to  day  operations  or  to 
provide  emergency  services  such  as  pumps  or 
generator  sets.  The  staff  believes  that  if  the 
percentage  of  commercial  users  were 
readjusted  to  exclude  the  non-farm  and 
construction  users  in  the  commercial  general 
utility  category,  the  general  utility  category 
would  fall  under  the  51  percent  primary  use 
level  and  would  not  be  preempted.  Finally, 
the  ARB  would  like  to  stress  that  the  very 
same  engines  that  are  used  in  the  equipment 
of  the  general  utility  category  are  used  in  the 
other  nonpreempted  lawn  and  garden 
categories  (e.g.  lawnmowers  and  tillers).  It 
would  be  unreasonable  to  preempt  California 
from  regulating  the  engines  used  in  the 
general  utility  equipment  since  manufacturers 
will  be  producing,  and  have  available,  the 
lower  emitting  engines  for  the  nonpreempted 
categories.  Accordingly,  the  cost  to 
manufacturers  should  not  be  significant,  and 
in  fact  the  per  unit  cost  of  the  lower  emitting 
engines  should  be  reduced  as  a  resuh  of 
greater  use.  ' 

The  ARB  believes  that  its  estimates  are 
representative  of  the  in-use  population  and 
the  commercial  and  residential  ownership 
representation.  If  you  require  further 
information  from  the  ARB  or  would  like  to 
discuss  any  of  these  issues,  please  contact 
Mr.  Robert  Cross,  Assistant  Chief,  Mobile 
Source  Division,  at  (818)  575-6807,  or  Mr. 
Michael  Kenny,  General  Counsel,  Office  of 
Legal  Affairs,  at  (916)  322-2884. 
Attachments 
Sincerely, 
)ames  D.  Boyd, 

Executive  Officer.  ' 

Mr.  Richard  Wilson.  Director 
Manufacturers  Operations  Division  (EN- 
340F1 
U.&  Environmental  Protection  Agency 
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401  M  Street,  SW..  room  901WT 
Washington.  DC  20460 
Dear  Mr.  Wilson: 

The  California  Air  Resources  Board  (ARB 
or  Board)  would  like  to  supplement  its  letter 
of  October  15, 1991  by  providing  herewith 
additional  data  reflecting  in-use  population 


for  all  equipment  categories  that  were 
identified  in  the  earlier  letter.  The  ARB 
furiher  requests  that  the  above  data  be  used 
to  support  its  determination  that  the 
equipment  categories  do  not  fall  within  the 
preemption  as  defined  by  the  Environmental 
Protection  Agency  ("EPA"). 


Below,  Table  1  shows  the  California  in-usr 
residential  and  commercial  populations  as 
presented  in  the  Notice  of  Public  Hearing  to 
Consider  Regulations  Regarding  the 
California  Exhaust  Elmission  Standards  and 
Test  Procedures  for  1994  and  Subsequent 
Model  Utility  and  Lawn  and  Garden 
Equipment  Engines  (Notice),  Mail-out  *90-64. 


Table  1.— Residential  and  Commercial  In-Use  Population  1989  Baseune 


Equipment 


Commercial 
pop 


Residential 
pop 


%  commeix^al 


%  residential 


W6  Mowers 

R  Mowers  F 

R  Mowers  R . 

G  Tractor _. 

Thiers 

Snowttvow _.. 

Gen  UtiHty 

Shred-Grind 

Special  Turf.i 

4st  blow-vac  __ 

4st  edg-tnm ._ 

2st  edg-trim 

2st  t>low-vac 

Chain  Saws 

Total  Units . 


100,500 

2412 

SS4 

1,027 

37,788 

4,220 

168,792 

7,500 

11,800 

005 

11,242 

97,932 

33,190 

41,679 

528.018 


2,039.028 

70,740 

23,693 

38.175 

61,598 

37,982 

134,308 

13,219 

0 

Z744 

41.737 

843.225 

312,374 

476.169 

4.114,990 


5 

3 

3 

3 

32 

10 

56 

38 

100 

25 

21 

10 

10 

6 


95 
07 
07 
07 
88 
00 
44 
64 
0 
75 
79 
00 
00 
92 


As  with  the  sales  data  that  was  presented 
in  the  October  15  letter,  it  should  be  assumed 
that  residential  utility  equipment  is 
purchased  by  consumers  for  use  around  their 
homes  and  not  used  in  commerical  activities. 
The  data  reflects  that  12  of  the  14  categories 
are  used  predominantly  for  residential 
purposes.  The  only  exceptions  are  the  general 
utility  and  specialized  turf  care  categories. 
This  is  the  same  result  that  was  reached  in 
our  initial  determination  letter  when  using 
sales  data.  Accordingly,  under  the  "primarily 
used  in"  test.  California  should  not  be 
preempted  from  regulating  the  12  categories 
of  equipment  that  are  owned  and  operated 
predominantly  by  residential  users. 

Although  specialized  turf  equipment  is 
owned  and  operated  primarily  by  commercial 
users,  the  category  should  not  fall  under  the 
preemption  for  the  reasons  set  forth  in  the 
October  15  letter.  As  stated  in  the  letter,  it 
represents  typical  lawn  and  garden 
equipment  and  does  not  fall  within  the  EPA's 
farm  or  construction  equipment  definition. 
Turf  care  equipment  although  used  by 
professional  landscapers  and 
groundskeepers,  performs  that  same 
functions  as  a  mower. 

As  shown  in  Table  1,  56  percent  of  the 
-  owners  and  operators  of  general  utility 
equipment  are  commercial  users. 


Irrespective,  the  ARB  believes  that  the 
equipment  category  should  fall  outside  of  the 
preemption.  As  stated  in  the  initial  letter, 
commercial  population  consists  of  all 
commercial  sectors  of  the  economy  (i.e., 
manufacturing,  wholesale,  retail,  service,  etc.) 
and  not  just  the  farm  and  construction 
sectors.  The  ARB  believes  that  an  evaluation 
of  the  various  commercial  owner/operations, 
should  reveal  that  at  least  6  piercent  of  them 
do  not  perform  operations  with  the  purchased 
equipment  in  the  construction  or  farm 
industries.  For  example,  the  ARB  believes 
that  commercial  enterprises  such  as  auto 
repair  shops,  house  painting,  lawn  and 
garden  landscapers,  hospitals,  truckers  and 
large  numbers  of  manufacturing,  wholesale, 
and  retail  operations  use  utility  equipment  to 
power  equipment  in  day  to  day  operations  or 
to  provide  emergency  services  such  as  pumps 
or  back-up  power.  Additionally,  census 
information  from  the  United  States 
Department  of  Commerce  indicates  that  as  of 
1987,  the  date  of  the  latest  census,  farm  and 
construction  sales  and  receipts  comprise 
approximately  12  percent  of  all  commercial 
revenues  for  the  United  States.' 


As  the  AI^  stated  in  its  October  15  letter, 
it  believes  that  if  the  percentage  of 
commercial  users  were  readjusted  to  exclude 
the  non-farm  and  construction  users  in  the 
commercial  general  utility  categorj',  the 
general  utility  category  would  fall  under  the 
51  percent  primary  use  level  and  would  not 
be  preempted. 

If  you  require  further  information  from  the 
ARB  or  would  like  to  discuss  any  of  these 
issues,  please  contact  Mr.  Robert  Cross, 
Assistant  Chief,  Mobile  Source  Division  at 
(818)  575-^807,  or  Mr.  Michael  Kenny,  Chief 
Council,  Office  of  Legal  Affairs  at  (916)  322- 
2B84. 

Sincerely, 

Tom  Cackette  for  James  D.  Boyd, 
Executive  Officer. 
(FR  Doc.  91-26647  Filed  11-7-91;  8:45  am) 

WLUNQ  COOC  SSSO-SO-M 


'  Total  sales  and  receipts  for  agricullural  and 
forestry  aen-icet  in  1987  were  approximately 
$17,669,000,000  and  for  construction  enterprise* 


S232.372.000.(Xn.  Total  salei  and  receipti  for  all 
industries  were  $1,994,806,000,000.  (See  1967 
Economic  Census.  MB87-1.  Survey  of  Minority- 
Owned  Business  Enterprises.  Black.  U.S. 
Department  of  Commerce.  Bureau  of  the  Census, 
page  62.  Table  10.  which  is  attached  hereto.) 


FHday 
Novwnb«r  •,  1991 
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Department  of 
Transportation 
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Present  and  Possible  Capabilities  of 
Alcohol  Breath  Test  Devices;  Pul>nc 
Meeting  and  Request  for  Information; 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
I  Notice  No.  90-19,  Docket  No.  4«574] 
RIN  No.  2105-ABS2 

Public  Meeting  and  Request  for 
Information  on  ttie  Present  and 
Possible  Capabilities  of  Alcohol  Breath 
Test  Devices 

AQENCV:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  information  on  the  present 
and  possible  capabilities  of  Alcohol 
Breath  Test  Devices. 

summary:  On  November  18, 1991,  DOT 
will  conduct  a  public  meeting  on  alcohol 
breath  test  devices  that  may  be  helpful 
in  implementing  the  mandate  in  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  to  develop  alcohol 
testing  rules  for  several  transportation 
industries.  This  notice  also  solicits  from 
the  public  on  a  voluntary  basis, 
information  and  data  in  response  to 
specific  questions  concerning  methods 
and  practices  involved  in  using  breath 
devices  to  test  individuals  for  alcohol. 
DATES:  Public  Meeting:  November  18, 
0991  at  9:30  a.m. 

ADDRESSES:  The  Public  Meeting  will  be 
held  in  room  10234,  400  7th  Street,  SW.. 
Washington.  DC.  Please  send  all  written 
information  to  Documentary  Services 
Division.  C-55,  Department  of 
Transportation,  room  4107.  Docket 
46574.  400  Seventh  Street  SW., 
Washington.  DC  20590.  Written 
information  received  by  November  18, 
199i,  will  have  the  best  opportiinity  for 
consideration  prior  to  issuance  of  an 
NPRM.  Persons  submitting  information 
should  identify  the  regulatory  docket  or 
notice  number.  In  order  to  provide  a 
copy  for  each  modal  administration's 


docket  and  to  facilitate  the 
Department's  review,  we  request  that  an 
original  and  seven  additional  copies  of 
the  information  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gwyneth  Radloff,  Office  of  the  General 
Counsel.  Department  of  Transportation, 
(202)  366-9305,  400  7th  Street  SW.. 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (the  Act),  enacted 
October  28, 1991,  directs  the  Secretary 
of  Transportation  to  prescribe  within  12 
months  regulations  establishing  an 
alcohol  and  drug  testing  program  for 
several  transportation  industries.  The 
Act  authorizes  the  use  of  test  breath 
devices  for  this  program.  The 
Department  is  expeditiously  developing 
8  notice  of  proposed  rulemaking  (NPRM) 
on  alcohol  testing  for  the  transportation 
industry. 

Notice  of  Public  Meeting  and  Request 
for  Information 

The  Department  believes  that 
additional  information  about  the 
capabilities  of  breath  testing  devices 
will  assist  in  the  development  of  the 
NPRM.  Therefore,  the  Department  of 
Transportation  is  inviting  breath  test 
equipment  manufacturers  to  provide 
information  and  answer  questions  about 
their  equipment  at  a  public  meeting  at 
9:30  a.m.  on  November  18, 1991  in  Room 
10234  of  the  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC.  Others 
who  wish  to  speak  at  the  meeting  should 
notify  Gwyneth  Radloff  by  November 
15, 1991  at  (202)  366-9305.  Seating  Is 
restricted  to  approximately  100  people. 
Those  who  cannot  be  seated  can  later 
request  a  summary  of  the  meeting.  In 
addition,  DOT  welcomes  written 
comments  on  this  issue;  however, 
comments  must  be  submitted  to  the 
docket  by  November  18, 1991.  in  order  to 


ensure  consideration  prior  to  issuance  of 
the  NPRM. 

The  Department  of  Transportation  is 
particularly  interested  in  data  and 
information  regarding  the  following 
specific  questions: 

(1)  Given  (a)  the  variety  of  field 
situations  we  have  in  the  transportation 
industry,  and  (b)  the  fact  that  an 
immediate  result  is  available,  attempts 
to  tamper  with  or  refusal  to 
acknowledge  the  test  result  may  be  a 
problem.  What  mechanical  capabilities 
do  various  breath  test  devices  have  to 
verify  the  identity  of  the  individual 
tested  and  the  validity  of  the  test  result? 

Even  with  procedural  safeguards,  we 
are  concerned  about  the  integiity  of  a 
breath  test  in  the  various  situations,  for 
example: 

1.  Tampering:  An  employer  with  a 
single  employee  may  want  to  ignore  a 
positive  result  to  keep  his  or  her 
business  operating  to  the  detriment  of 
public  safety.  Alternatively,  an 
employer  may  insist  that  a  result  is 
positive  in  order  to  get  rid  of  an 
employee.  In  either  case,  the  tester  could 
destroy  the  employee's  test  results  and 
blow  into  the  device  instead. 

2.  Indentification  of  Testee:  An 
employee  faced  with  a  positive  result 
and  the  possible  loss  of  his/her  job  may 
insist  that  he/she  never  blew  into  a 
breath  test  device;  e.g.,  that  he  or  she 
completed  the  form  and  then  the 
employer/ tester  breathed  into  the 
device. 

(2)  How  do  add-ons  to  satisfy  the 
questions  raised  in  (1)  affect  costs? 

Issued  in  Washington.  DC  on  November  6, 
1991. 

Samud  K.  Skinner, 

Secretary  of  the  Department  of 

Transportation. 

|FR  Doc  91-27203  Filed  11-7-91;  9:40  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OVERSIGHT  BOARD 

12  CFR  Part  1510 

Resolution  Funding  Corporation 
Operations;  Principal  Fund  Reserve 
Account;  Request  for  Funds  for 
Interest  Payments 

agency:  Oversight  Board. 
action:  Final  rule. 

summary:  These  amendments  are 
issued  to  provide  that  Federal  Home 
Loan  Banks  for  whom  stock  in  the 
Resolution  Funding  Corporation  has 
been  purchased  by  other  Federal  Home 
Loan  Banks  shall  repurchase  such  stock 
in  accordance  with  applicable  statutory 
provisions  and  to  revise  procedures  for 
the  funding  of  interest  payments  on 
obligations  of  the  Corporation.  Existing 
regulations  restrict  the  Oversight 
Board's  statutory  authority  to  approve 
procedures  that  would  facilitate  the 
repurchase  of  stock  of  the  Resolution 
Funding  Corporation  and  include 
interest  funding  procedures  that  are 
impractical.  The  amendments  would 
restore  flexibility  allowed  by  statute  and 
facilitate  the  repurchase  of  stock  of  the 
Resolution  Funding  Corporation  and  the 
funding  of  interest  payments  on  its 
obligations. 

EFFECTIVE  DATE:  November  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Hayes,  telephone  (202)  786- 
9381. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Resolution  Funding  Corporation 
("Funding  Corporation")  is  a  mixed- 
ownership  government  corporation, 
subject  to  the  direction  of  the  Oversight 
Board,  established  under  section  21B  of 
the  Federal  Home  Loan  Bank  Act 
("Act"),  12  U.S.C.  1441b.  Its  sole  purpose 
is  to  provide  fmancing  for  the  Resolution 
Trust  Corporation  ("RTC"). 


The  Funding  Corporation  is 
authorized  to  issue  obligations  in  an 
aggregate  amount  not  to  exceed  $30 
billion,  the  net  proceeds  of  which  are 
used  to  purchase  nonvoting  capital 
certificates  of  the  RTC.  Upon  completion 
of  its  last  bond  sale,  in  January,  1991,  the 
Funtiing  Corporation  had  issued 
approximately  all  of  the  $30  billion  in 
obligations  authorized  by  statute;  and 
net  proceeds  of  approximately  $30,087 
billion,  adjusted  for  premiums, 
discounts,  and  issuance  costs,  had  been 
transferred  to  the  RTC. 

The  Funding  Corporation  maintains  a 
Principal  Fund  for  the  purpose  of 
repaying  the  Funding  Corporation's 
obligations  at  maturity.  That  Principal 
Fund  consists  of  nonintcrest  bearing 
obligations  of  the  United  States  having 
equal  maturity  value  with  the  principal 
amount  of  the  Funding  Corporation's 
obligations.  Such  Treasury  "zero-coupon 
bonds"  are  maintained  in  a  custodial 
account  at  the  Federal  Reserve  Bank  of 
New  York. 

The  largest  part  of  the  Principal  Fund 
has  been  estabhshed  through  the 
purchase  of  nonvoting  stock  of  the 
Funding  Corporation  by  the  Federal 
Home  Loan  Banks  in  accordance  with 
statutory  formulas.  Under  section  21B  of 
the  Act,  the  Banks  as  a  group  are 
required  by  the  Oversight  Board  from 
time  to  time  to  provide  certain  aggregate 
amounts  of  funds  for  the  purchase  of 
such  stock,  and  individual  Banks  are 
allocated  shares  of  such  amounts 
according  to  the  statutory  formulas.  An 
individual  Bank's  allocated  share, 
however,  may  exceed  a  statutory    ' 
maximum  amount  limitation  that  is 
applicable  to  it,  based  upon  its  reserves 
and  undivided  profits.  In  such  case,  the 
Bank  is  a  "deficient  Bank"  as  defined  in 
section  2lB(e)(e)  of  the  Act,  and  those 
Banks  whose  shares  do  not  exceed  their 
maximum  amount  limitations,  defined  as 
"remaining"  Banks,  are  required  to 
purchase  Funding  Corporation  stock  on 
behalf  of  such  a  deficient  Bank  or 
Banks.  Section  2lB(e](6)  further  provides 
for  the  reimbursement  of  remaining 
Banks  by  deficient  Banks  and  for  the 
establishment  of  reserves  for  this 
purpose. 

The  Funding  Corporation  pays 
interest  on  its  obligations  from  several 
sources.  To  the  extent  that  prior  sources 
are  insufficient,  the  Federal  Home  Loan 
Banks  must  provide  an  aggregate  annual 
amount  of  not  more  than  $300  million, 


less  any  amounts  used  in  the  same  year 
for  the  principal  payments  of  the 
Financing  Corporation  (established 
under  12  U.S.C.  1441)  and  for  the 
Principal  Fund.  Section  2lB(f){2)(C)  of 
the  Act  sets  forth  formulas  for  the 
allocation  of  such  aggregate  annual 
payments  among  the  Banks. 

The  Oversight  Board  has  issued 
regulations,  in  12  CFR  part  1510,  that, 
among  other  things,  are  intended  to 
clarify  and  implement  the  statutory 
provisions  concerning  the 
reimbursement  of  remaining  Banks  by 
deficient  Banks  and  the  assessment  of 
the  Banks  for  the  payment  of  interest  on 
obligations  of  the  Funding  Corporation. 

Reimbursement  Reserve  Procedures 

The  Funding  Corporation  has  held  six 
auctions  of  its  obligations,  the  first  in 
October,  1989,  and  the  last  in  January, 
1991.  In  the  course  of  the  issuances 
resulting  from  tliese  auctions,  some  of 
the  Federal  Home  Loan  Banks  assessed 
for  amounts  to  purchase  Treasury  zero- 
coupon  bonds  for  the  Principal  Fund 
have  proved  to  be  "deficient"  under 
section  21B  of  the  Act,  and  stock  has 
been  purchased  on  their  behalf  by 
Banks  that  were  "remaining"  Banks  au 
of  the  time  of  assessment.  The 
Directorate  of  the  Funding  Corporation 
has  developed  procedures  to  implement 
the  statutory  and  regulatory 
requirements  for  the  assessment  of  the 
Banks  and  the  reimbursement  of 
remaining  Banks  by  deficient  Banks;  but 
the  development  of  these  procedures 
and  the  practical  need  to  provide  for 
appropriate  handling  of  reimbursements 
and  reserves  has  shown  that  some  of  the 
existing  regulations  unnecessarily 
restrict  the  flexibility  permitted  by 
statute  in  dealing  with  these  matters. 

Section  2lB(e)(6)  of  the  Act  provides 
for  the  establishment  of  reserves  by 
deficient  Banks  for  the  purpose  of 
making  reimbursements.  Such  reserves 
are  to  be  constituted  from  the  net 
earnings  of  a  deficient  Bank  and  from 
any  reimbursements  received  from  other 
deficient  Banks;  the  amount  placed  in  a 
reimbursement  reserve  by  a  deficient 
Bank  in  any  year  shall  not  exceed  an 
amount  equal  to  20%  of  the  Bank's  net 
earnings;  and  the  dollar  amounts  of 
reimbursements  are  to  be  determined 
and  distributed  annually. 

Within  the  statutory  framework,  the 
Directorate  of  the  Funding  Corporation 
has  attempted  to  work  out 
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reimliureement  procedures,  subject  to 
the  approval  of  the  Oversight  Board, 
that  would  allow  the  Banks  appropriate 
flexibility  to  manage  their  liabilities. 
Such  procedures  would  distinguish 
between  a  deficient  Bank  for  which 
more  stock  had  been  purchased  on  its 
behalf  than  it  had  purchased  for  others 
and  an  "artificially"  deficient  Bank, 
which,  as  a  remaining  Bank  in  some 
previous  assessments,  had  purchased 
more  stock  on  behalf  of  other  Banks 
than  had  subsequently  been  purchased 
for  it.  Under  the  procedures  an 
artificially  de5cient  Bank  would  be 
permitted  to:  (1)  Reimburse  the 
remainii\g  Banks  that  had  purchased 
stock  on  its  behalf  in  excess  of  the  20% 
of  earnings  benchmark  if  the  artificially 
deficient  bank  bad  received 
reimbursements  from  other  deficient 
Banks  in  amounts  in  excess  of  that 
benchmark:  and  (2)  reserve  less  than 
20%  of  its  annual  net  earnings.  A 
deficient  Bank  for  which  more  stock  had 
been  purchased  than  it  had  purchased 
on  behalf  of  others  would  reserve  an 
amount  equal  to  20%  of  annual  net 
earnings  from  reimbursements  received 
and  from  net  earnings.  Interim  quarterly 
reimbursement  payments  could  be 
made,  at  the  option  of  the  deficient 
Bank,  subject  to  annual  adjustment  and 
settlement  in  accordance  with  statutory 
requirements.  The  procedures  give  the 
Banks  flexibility  to  manage  their 
liabihties  and  dividend  policies  in  the 
best  interests  of  their  stockholders. 

The  described  procedures  are 
consistent  with  section  2lB(e)(e)  of  the 
Act  and  with  the  amended  regiilations. 
The  statute  establishes  "an  amount 
equal  to  20%  of  the  net  earnings"  as  a 
maximum  annual  limitation  with  respect 
to  a  reimbursement  reserve,  and 
§  1510.10(c],  as  amended,  makes  it  clear 
that  the  requirement  is  a  maximum 
limitation  upon  what  the  Oversight 
Board  may  require.  Section 
2lB{e)(6HD)(l)  of  the  Act  specifically 
provides  that  "reimbursements 
received"  as  well  as  net  earnings  shall 
be  utilized  to  reserve  the  amount 
necessary  to  make  the  reimbursements 
required  by  the  Act  and  S  1510.10(c).  as 
amended,  makes  it  clear  diat 
reimbursements  received  by  a  deficient 
Bank  shall  be  placed  in  the 
reimbursement  reserve  estabUshed  by 
that  Bank. 

Although  the  Oversight  Board  may  not 
require  a  deficient  Bank  to  reserve 
annually  for  reimbursements  more  than 
an  amount  equal  to  20%  of  its  net 
earnings,  the  statute  does  not  prohibit 
voluntary  repayment  by  a  deficient 
Bank  that  utilizes  all  reimbursements 
received  even  if  in  excess  of  the  20%  of 


net  earnings  benchmark.  In  this 
connection,  all  of  the  Federal  Home 
Loan  Banks  have  submitted  a 
Memorandum  of  Understanding  to  the 
Oversight  Board,  in  support  of  the 
procedures  recommended  by  the 
Directorate,  which  evidences  their 
voluntary  assent  to  the  use  of 
reimbursements  received  by  deficient 
and  artificially  deficient  Banks  for  the 
purpose  of  reimbursing  remaining 
Banks,  even  in  cases  in  which  such 
reimbursements  exceed  the  benchmark. 

The  statutory  provisions  for  annual 
determination  and  distribution  of 
reimbursement  amounts  are  not 
inconsistent  with  interim  quarterly 
payments,  subject  to  annual  adjustment 
and  distribution,  as  provided  in 
proposed  procedures.  Section  1510.10(e] 
in  its  present  form,  however,  does  not 
permit  such  quarterly  payments. 

Interest  Procedures 

12  CFR  1510.12  in  its  present  form 
includes  certain  rigid  timing  deadlines 
that  have  proved  to  be  impracticable. 
For  example.  §  1510.12(a)  requires  the 
Directorate  to  determine  each  Bank's 
pro  rata  share  of  the  funding  needed  for 
interest  payments  on  obligations  of  the 
Funding  Corporation  at  least  thirty  days 
in  advance  of  the  date  of  the  payments. 
Interest  payments  are  made  15  days 
following  earJi  quarter,  however,  and 
the  information  necessary  to  determine 
the  pro  rata  shares  is  not  available  until 
following  the  close  of  the  quarter.  It  is 
clear  that  the  regulation  in  its  present 
form  cannot  be  complied  with  and  needs 
modification. 

Amendments 

The  final  rule  would  make  it  clear  that 
the  reserve  account  required  under 
section  2lB{e)(6)  of  the  Act  includes 
reimbursements  received  from  other 
deficient  Banks  as  well  as  a  percentage 
of  net  earnings,  that  section 
2lB(e)(6)(D)(ii)  establishes  a  maximum 
amount  that  may  be  required  for  such 
reserve,  that  the  Banks  may  voluntarily 
reserve  additional  amounts  for 
reimbursement  from  reimbursements 
received  or  from  other  sources,  and  that 
reimbursement  payTnents  may  be  made 
on  an  interim  quarterly  basis,  subject  to 
annual  adjustment  and  final 
distribution.  Provisions  concerning  the 
accrual  and  payment  of  interest  on  stock 
purchased  for  a  deficient  Bank  would 
also  be  clarified. 

The  final  rule  would  remove  existing 
impractical  procedural  deadlines. 

Administrative  Procedure  Act 

The  Oversight  Board,  in  issuing  the 
regulations  codified  in  12  CFR  part  1510. 
54  FR  41950.  October  13. 1989. 


determined  that  such  regulations  are 
rules  of  agency  organization,  procedure, 
or  practice  within  the  meaning  of  5 
U.S.C.  553.  Accordingly,  notice  of 
proposed  rulemaking  is  not  required  for 
the  amendment  of  such  regulations.  The 
amendments  remove  regulatory 
provisions  that  impair  the  Oversight 
Board's  flexibility  to  carry  out  its 
function  of  establishing  procedures  to 
implement  the  Act 

The  amendments  are  effective  upon 
publication  in  the  Federal  Register.  They 
are  not  subject  to  the  requirement  of  5 
U.S.C.  553(d)  that  effective  date  follow 
publication  by  not  less  than  30  days. 
The  amendments  are  not  substantive, 
but  procedural:  and  they  remove 
existing  regulatory  restrictions  that  are 
either  inconsistent  with  the  governing 
statute  or  procedurally  impracticable. 
Further,  the  Oversight  Board  finds  good 
cause  for  making  the  amendments 
effective  upon  publication  for  the  reason 
that  such  amendments  will  permit  the 
adoption  of  procedures  that  will  enable 
deficient  Banks  to  begin  the  repayment 
of  remaining  Banks  promptly  in 
accordance  with  such  procedures. 

Executive  Order  12291 

The  amendments  do  not  constitute  a 
regulation  or  rule  for  the  purposes  of 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

The  Oversight  Board  is  not  required 
by  section  553  of  title  5,  United  States 
Code,  or  by  any  other  law  to  publish  a 
general  notice  of  proposed  rulemaking 
for  these  amendments,  and  the 
Oversight  Board  is  not  required  to 
prepare  a  regulatory  fiexibility  analysis 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U5.C  eoi  et  seq.). 

List  of  Subjects  in  12  CFR  Part  1510 

Federal  home  loan  banks,  Federal 
Reserve  System.  Financing  Corporation. 
Resolution  Funding  Corporation. 
Resolution  Trust  Corporation.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  title  12.  chapter  XV. 
subchapter  B.  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1510— RESOLUTION  FUNDING 
CORPORATION  OPERATIONS 

1.  The  authority  citation  for  part  1510 
is  revised  to  read  as  follows: 

Autlwrity:  12  U.S.C.  1441b. 

2.  Section  1510.10  is  amended  by 
revising  paragraphs  (b).  (c).  (d).  and  (e) 
to  read  as  follows: 
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(b)  The  balance  in  the  reserve 
account  which  shall  not  exceed  the 
amount  of  the  total  deficiency  of  the 
deficient  bank,  shall  be  available  for  the 
sole  purpose  of  purchasing  capital  stock 
from  the  remaining  banks  that  was 
purchased  on  behalf  of  the  deficient 
bank. 

(c)  Each  quarter,  each  deficient  bank 
shall,  prior  to  any  payment  of  dividends, 
set  aside  in  the  reserve  account  from  net 
earnings  and  any  reimbursements 
received  from  other  deficient  banks  an 
amount  that  shall  be  used  to  make  the 
purchases  of  stock  required  under 
section  2lB(e)(6)(C)  of  the  Act.  Pursuant 
to  section  2lA(e](6)(D)(ii)  of  the  Act  the 
Board  shall  not  require  that  such  amount 
exceed  an  amount  equal  to  twenty 
percent  (20%)  of  the  net  earnings  of  the 
deficient  bank.  Such  limitation, 
however,  shall  not  prohibit  a  deficient 
bank  from  reserving  additional  amounts, 
from  reimbursements  received  from 
other  deficient  banks  or  from  other 
sources,  for  the  purpose  of  purchasing 
stock  purchased  on  its  behalf  by 
remaining  banks. 

(d)  Interest  shall  begin  to  accrue  two 
(2)  years  after  the  investments  under 
section  2lB(e](6)(A)  of  the  Act  are  made 
on  behalf  of  a  deficient  bank.  Interest 
shall  accrue  on  the  deficient  amount  at  a 
rate  equal  to  the  annual  average  cost  of 
funds  of  all  banks  in  the  most  recent 
year.  Interest  payments  shall  be  made 
annually  or  quarterly  in  the  manner 
described  in  paragraph  (e)  of  this 
section.  Such  interest  payments  are  not 
subject  to  the  limitations  on  reserve 
accounts  set  forth  in  paragraph  (c)  of 
this  section. 

(e)  Annually,  not  later  than  each 
January  31,  all  amounts  set  aside  in  the 
reserve  account  shall  be  remitted  to  the 
remaining  banks  in  the  amounts 
determined  by  the  Directorate,  in 
accordance  with  a  method  approved  by 
the  Board  and  in  accordance  with 
section  2lB  of  the  Act,  and  shall  be 
remitted  in  the  order  that  each 
investment  was  made  on  behalf  of  a 
deficient  bank.  Notwithstanding  the  first 
sentence  of  this  paragraph  (e),  however, 
amounts  set  aside  in  the  reserve  account 
may  be  remitted  quarterly,  not  later  than 
the  close  of  the  month  following  each 
quarter,  provided  that  the  total  amounts 
remitted  with  respect  to  any  year  shall 
be  equal  to  what  would  have  been 
remitted  if  a  single  annual  payment 
were  made  as  set  forth  in  the  first 
sentence  of  this  paragraph  (e). 


3.  Section  1510.12  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

91S10.12    RequMt  for  funds  for  hitorMt 
payments. 

(a)  Prior  to  the  date  that  funds  are 
needed  by  the  Funding  Corporation  for 
interest  payments  pursuant  to  section 
2lB(f](2)  of  the  Act  the  Directorate  shall 
determine  each  bank's  pro  rata  share  in 
accordance  with  the  provisions  of 
section  2lB(f)(2)  of  the  Act  and  a 
methodology  approved  by  the  Board. 
The  Directorate  shall  notify  each  bank 
in  writing  at  least  three  business  days  in 
advance  of  such  date  of  the  amount  and 
due  date  of  payment  of  its  pro  rata 
share. 


Petar  R  Mooroe. 

President 

(FR  Doc.  91-27104  Filed  11-8-91;  8:45  am] 
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DEPARTIIEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  Na  91-NM-199-AO;  Amendment 
39-8078;  AO  91-23-09] 

Alrworttiiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  which  requires 
inspection  of  the  main  battery  and 
Auxihary  Power  Unit  (APU)  battery 
power  feeder  cable  terminals  for  proper 
torque,  and  re-torquing  to  specific  limits, 
if  necessary.  This  amendment  is 
prompted  by  a  report  of  loss  of  main 
battery  power  due  to  loose  battery 
power  feeder  cable  terminal  fasteners. 
This  condition,  if  not  corrected,  could 
result  in  fire  due  to  overheated 
terminals,  and/or  the  loss  of  electrical 
power  to  flight  critical  systems  in  the 
event  of  a  failure  of  the  airplane's 
primary  electrical  power  system,     i 
dates:  Effective  November  27. 199lL 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
27. 1991. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 


P.O.  Box  3707.  Seattle.  Washington 
96124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington,  DC 

FOR  FURTHER  INFORMATION  COtrrACT 

Mr.  Charles  D.  Huber,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2791.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  An 

incident  has  been  reported  in  which 
airline  personnel  were  unable  to  obtain 
standby  power  during  airplane  power- 
up  procedures  on  a  Boeing  Model  747- 
400  airplane,  investigation  into  this 
problem  revealed  that  two  power  feeder 
wire  terminals  on  the  main  battery  bus 
bar  in  the  P180-1  panel  were  loose. 
There  are  currently  no  requirements  to 
terminate  and  torque  the  power  feeder 
cable  terminal  lugs  at  the  main  battery 
or  APU  battery  bus  bars.  Loose  terminal 
lugs  at  these  locations  could  lead  to  fire 
due  to  overheated  terminals,  or  could 
result  in  the  loss  of  electrical  power  to 
flight  critical  systems  in  the  event  of  a 
failure  of  the  airplane's  primary 
electrical  power  system. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  the  same  type 
design,  this  AD  requires  a  one-time 
inspection  of  the  main  battery  and  APU 
battery  power  feeder  cable  terminal 
fasteners  for  proper  torque,  and  re- 
torquing  of  the  terminal  fasteners  to 
specific  limits,  if  necessary. 

This  AD  references  Boeing 
Commercial  Airplane  Group  Process 
Specification  BAC  5159.  Revision  F. 
dated  March  1, 1991,  as  the  appropriate 
service  information  containing  the 
procedures  for  inspection  of  the  subject 
terminal  lugs  to  determine  proper 
torque. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

"The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore.  In  accordance 
with  Executive  Order  12612.  It  is 
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determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  io  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDEO]   ' 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

9M.13    [AmwMM] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

91-23-09.  Boeing:  Amendment  3&-807a. 
Docket  No.  91-NM-199-AD. 

Applicability:  Model  747-400  series 
airplanes;  line  numbers  813  through  845. 
inclusive;  certificated  in  any  category. 

Compliance:  Required  within  20  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  fire  due  to  overheated  terminals 
and/or  the  loss  of  power  to  the  standby 
electrical  power  system,  accomplish  the 
following: 

(a)  Inspect  the  nuts  on  terminal  strips 
TD4e9  and  TD470.  located  in  the  P180-1 
panel,  for  proper  torque  of  65  to  75  inch- 
pounds,  in  accordance  with  Boeing 
Commercial  Airplane  Croup  Process 
Specification  BAG  5159.  Revision  F.  dated 
March  1. 1991.  If  any  nut  is  found  not  to  have 
proper  torque,  prior  to  further  flight,  re-torque 


the  nut  to  65  to  75  inch-pounds,  in  accordance 
with  the  Boeing  Process  Specification. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

fd)  The  inspection  and  re-torquing 
requirements  shall  be  done  in  accordance 
with  Boeing  Commercial  Airplane  Croup 
Process  Specification  BAC  5159.  Revision  F, 
dated  March  1, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707.  Seattle, 
Washington  98124.  Copies  may  be  inspected 
at  the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton.  Washington,  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW..  room  8401,  Washington.  DC. 

This  amendment  (39-8078.  AD  91-23-r09) 
becomes  effective  November  27, 1991. 

Issued  in  Rentoa  Washington,  on  October 
22.1991. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  91-27088  Filed  ll-e-91: 8:45  am] 
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14  CFR  Part  39 

(Docket  No.  91-NM-1 IS-AO;  AiiMndnwnt 
39-8074;  AO  91-23-OS] 

AlrworttiineM  Directives;  Fokkar 
Model  F-28  Mark  0100  Sertea 
Airplar>es 

AOtNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
actiom:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
Mark  0100  series  airplanes,  which 
requires  replacement  of  all  aileron, 
elevator,  and  rudder  servomotors  and 
servomoiuits.  This  amendment  is 
prompted  by  extensive  testing  which 
has  demonstrated  that  water  ingress 
into  the  primary  flight  control 
servomounts  and  servomotors,  and 
subsequent  freezing,  can  lead  to  a  servo 
jam.  This  condition,  if  not  corrected, 
could  result  in  reduced  controllability  of 
the  airplane. 

DATES:  Effective  December  17. 1991. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17. 1991. 

AODRCSSCS:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
^  room  8401.  Washington.  DC. 

FOM  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPI^MENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  Mark  0100 
series  airplanes,  which  requires 
replacement  of  all  aileron,  elevator,  and 
rudder  servomotors  and  servomounts. 
was  published  in  the  Federal  Register  on 
June  24. 1991  (56  FR  28730). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  will  be  affected  by  this  AO.  that 
it  will  take  approximately  35  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$38,500. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 
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For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  role"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autborily:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C  10e(g):  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-23-9S.  Fokkar  Amendment  3&-«074. 
Docket  No.  91-NM-115-AD. 

Applfcability:  Model  F-28  Mark  0100  series 
airplanes;  Serial  Numbers  11244  through 
11306. 11308, 11310. 11312. 11313, 11314. 11318, 
and  11318;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  controllability  of  the 
airplane,  accomphsh  the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD: 

(1)  Replace  all  aileron,  elevator,  and  rudder 
servomotors.  P/N  822-7925-302,  with 
modified  servomotors,  P/N  022-7925-303.  in 
accordance  with  Fokker  Service  Bulletin 
FlOO-22-015.  dated  Novembw  16, 1990;  and 

(2)  Replace  all  aileron  and  rudder 
servomounts,  P/N  622-7926-302:  and  elevator 
servomounts,  P/N  622-8069-302;  with 
modified  servomounts.  P/N  622-7928-303  and 
622-6069-303.  respectively,  in  accordance 
with  Fokker  Service  Bulletin  FlOO-22-018. 
Revision  1.  deted  January  24. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
tluough  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 


then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  replacement  requirements  shall  be 
done  in  accordance  with  Fokker  Service 
Bulletin  P10O-22-015.  dated  November  16, 
199a  and  Fokker  Service  Bulletin  F10&-22- 
018,  Revision  1,  dated  January  24, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Fokker 
Aircraft  USA.  toe,  1199  North  Fairfax  Street. 
Alexandria,  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW..  room  8401, 
Washington.  DC. 

This  amendment  (39-8074,  AD  91-23-05] 
becomes  effective  December  17, 1991. 

Issued  in  Renton,  Washington,  on  October 
16,1991. 

Darrell  M.  Pederaon, 
Transport  Airplane  Directorate,  Acting 
Manager,  Aircraft  Certification  Service. 
[FR  Doc.  91-27099  Filed  11-8-91:  8:45  am] 

BHUNQ  COOK  4Sie-1S-4l 


14  CFR  Part  39  I 

[Docket  No.  91-NM-SS-AO;  Amendment  39- 

8075;  AO  si-as-oe] 

Alrworthtnsss  DIrsctivM;  Fokker 
Modsl  F-28  Ssrtss  Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTUMC  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
series  airplanes,  which  requires  a  one- 
time high  frequency  eddy  current 
inspection  to  detect  cracks  in  the 
horizontal  stabilizer  attach  fittings,  and 
repair  or  replacement  with  a  serviceable 
part,  if  necessary.  This  proposal  is 
prompted  by  a  report  of  a  crack  in  the 
right-hand  upper  lug  of  the  horizontal 
stabilizer  attach  fitting.  This  condition,  if 
not  corrected,  could  result  in 
uncommanded  movement  of  the 
horizontal  stabilizer  and  subsequent 
reduced  controllabihty  of  the  airplane. 
DATtt:  Effective  December  17, 1991. 
The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17, 1981. 

AODRtSSCS:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 


22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
room  8401.  Washington,  DC. 

ran  FURTNtfi  mrowMATiow  comtact 
Mr.  Mark  Quam.  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address;  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  96055-4056. 

SUPPLEMENTAftV  INFOmiATKMl:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  series 
airplanes,  which  requires  a  one-time 
high  frequency  eddy  current  inspection 
to  detect  cracks  in  the  horizontal 
stabilizer  attach  fittings,  and  repair  or 
replacement  with  a  serviceable  part,  if 
necessary,  was  pubHshed  in  the  Federal 
Register  on  April  23, 1991  (56  FR  18550). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  a«  proposed. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  48  airplanes  of  U.S. 
registry  would  be  affected  by  this  AO, 
that  it  would  take  approximately  35 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figiuvs,  the  total  cost 
impact  of  the  AD  on  VS.  operators  is 
estimated  to  be  $92,40a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
widj  Executive  Ortier  12612.  it  is 
determined  that  this  final  rale  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  122S1:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact. 
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positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  Hnal  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-23-06.  Fokker  Amendment  39-8075. 
Docket  No.  91-NM-58-AD. 

Applicability:  Model  F-28  series  airplanes, 
as  listed  in  Fokker  Service  Bulletin  F28/55-2a 
dated  December  21. 199a  certiflcated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  uncommanded  movement  of  the 
horizontal  stabilizer  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish  the 
following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  high-frequency  eddy 
current  inspection  to  defect  cracks  in  the 
horizontal  stabilizer  attach  fittings,  in 
accordance  with  Parts  1  and  2  of  Fokker 
Service  Bulletin  F28/55-28.  dated  December 
21. 1990.  If  cracks  are  found,  prior  to  further 
flight,  repair  or  replace  affected  attach  fitting 
with  a  serviceable  part,  in  accordance  with 
Part  3  of  the  service  bulletin. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  inspection,  repair,  and  replacement 
requirements  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  F28/55-28,  dated 
December  21. 1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of 


the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51. 

Copies  may  be  obtained  from  Fokker 
Aircraft  USA.  Inc..  1199  North  Fairfax  Street. 
Alexandria.  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW.,  room  8401. 
Washington.  DC. 

This  amendment  (39-8075.  AD  91-23-06) 
becomes  effective  December  17, 1991. 

Issued  in  Renton,  Washington,  on  October 
16.1991. 

Durell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-27090  Filed  11-8-91:  8:45  am] 
MLLINQ  COM  4«10-13-M 


14  CFR  Part  71 

[Alrapac*  Docket  No.  90-AAL-1] 

AHeration  and  Establistiment  of  VOR 
Faderal  Airwaya;  AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  and 
establishes  several  Federal  airways  and 
colored  airways  in  the  State  of  Alaska. 
These  actions  are  the  result  of  an  ever 
increasing  demand  for  navigable  routes 
within  the  western  portion  of  Alaska. 
The  National  Airspace  System  (NAS)  is 
the  primary  transportation  link  with  the 
western  portion  of  Alaska.  The 
increasing  growth  in  air  taxi  and 
commuter  operations,  along  with 
projected  air  traffic  increases  for  this 
region,  mandates  these  actions.  This 
amendment  will  improve  traffic  flow  in 
this  area  and  reduce  controller 
workload. 

EFFECTIVE  DATE:  0901  u.t.c.  January  9, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alton  D.  Scott,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9252. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  13. 1990.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  the 
descriptions  of  V-350.  V-510.  and  R-50; 
and  to  establish  V-385.  V-459,  V-496, 
G-15,  and  B-3  (55  FR  23948).  These 
airways  are  in  the  State  of  Alaska. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Sections 
71.103.  71.107.  71.109,  and  71.125  of  part 
71  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6G 
dated  September  4, 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  V-350.  V-510,  and  R-50; 
and  establishes  V-385.  V-459.  V^96.  G- 
15,  and  B-3.  These  airways  are 
necessary  to  provide  a  transportation 
link  between  the  isolated  western 
portion  of  Alaska  and  the  rest  of  the 
state.  The  commissioning  and  upgrading 
of  several  new  navigational  aids  brought 
about  growth  in  air  taxi  and  commuter 
operations  in  this  region.  As  this  trend  is 
projected  to  continue,  the  demand  for 
navigable  airspace  will  likely  mandate 
similar  actions  in  the  future.  This 
amendment  will  improve  existing  routes 
within  this  region,  provide  additional 
routes  to  accommodate  the  increasing 
air  tragic,  and  reduce  controller 
workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 


!  I 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  parf  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a), 
1510;  Executive  Order  10854:  49  U.S.C.  loia(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.103    [Amended] 

2.  Section  71.103  is  amended  as 
follows: 

G-15  [New] 

From  St.  Marys.  AK.  NDB.  via  Anvik.  AK, 
NDB:  to  Takotna  River.  AK.  NDB. 

§71.107    [Anwnded] 

3.  Section  71.107  is  amended  as 
follows: 

R-SO  [Amended] 

By  removing  the  words  "From  Bishop.  AK. 
NDB  via"  and  substituting  the  words  "From 
Nanwak.  AK,  NDB.  via  Oscarville.  AK.  NDB; 
Anvik.  AK.  NDB;  Bishop.  AK.  NDB;" 

§71.109    [Amended] 

4.  Section  71.109  is  amended  as 
follows; 

B-3  (New) 

From  Aniak.  AK.  NDB.  via  Anvik.  AK. 
NDB;  North  River.  AK.  NDB;  Norton  Bay.  AK. 
NDB:  Hotham.  AK.  NDB;  to  Noatak,  AK. 
NDB. 

§71.125    [Amended] 

5.  Section  71.125  is  amended  as 
follows; 

V-350  (Amendedl 

By  removing  the  words  "to  Bethel,  AK." 
and  substituting  the  words  "Bethel,  AK; 
Emmonak,  AK;  to  Nome,  AK." 

V-385  (New) 

From  Hooper  Bay.  AK,  via  Emmonak,  AK; 
to  Unalakleet,  AK. 

V-459  [New] 

From  Emmonak,  AK;  to  St.  Marys,  AK, 
NDB. 

V-496  [New] 

From  Hooper  Bay.  AK;  to  St.  Marys.  AK. 
NDB. 

V-510  [Amended] 

By  removing  the  words  "From  McGrath, 
AK,"  and  substituting  the  words  "From 
Emmonak.  AK,  via  Anvik,  AK,  NDB; 
McGrath,  AK. " 

Issued  in  Washington,  DC,  on  November  5, 
1991. 
Harold  W.  EmJcot. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  91-27082  Filed  11-8-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Ssrvice 

19  CFR  Part  101  r 

(T.D.  91-93] 

Extansion  of  EagIa  Paas,  Taxaa  Port 
Umita 

AQINCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACnON:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  extending  the 
boundaries  of  the  Eagle  Pass,  Texas, 
port  of  entry.  This  extension  of 
boundaries  is  part  of  the  ongoing  efforts 
of  Customs  to  improve  the  efficiency  of 
its  field  operations.  The  extension  of 
port  limits  is  operationally 
advantageous  to  the  Customs  Service 
and  benefits  the  importing  public. 
EFFECTIVE  DATE:  December  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Linda  Walfish,  Office  of  Workforce 
Effectiveness  and  Development,  Office 
of  Inspection  and  Control  (202)  566-9425. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Customs  organizational  structure 
consists  of  regions,  districts,  ports  of 
entry  within  districts,  and  stations 
supervised  by  ports.  The  list  of 
designated  ports  of  entry  is  set  forth  in 
S  101.3(b),  Customs  Regulations  (19  CFR 
101.3(b)). 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  public,  Customs  is 
amending  S  101.3(b)  by  extending  the 
geographical  limits  of  the  port  of  entry 
of  Eagle  Pass,  Texas.  The  port  limits  of 
Eagle  Pass  had  heretofore  been 
described  as  "the  territory  within  the 
C9rporate  limits  of  the  city  which 
includes  any  incorporated  areas 
therein."  Such  description  resulted  in 
uncertainty  as  to  the  Customs  services 
available  in  areas  surrounding  Eagle 
Pass. 

To  correct  this  situation.  Customs 
proposed  a  new  boundary  to  include 
areas  beyond  the  city  limits.  TThis  was 
done  to  facilitate  further  commercial 
activity  such  as  bonded  warehouses, 
cattle  pens,  and  a  foreign  trade  zone. 

Comments 

Notice  of  the  proposed  amendment 
was  published  in  the  Federal  Register  on 

May  7, 1991  (56  FR  21111).  No  comments 
were  received.  Accordingly,  after  further 
review  of  the  matter,  Customs  is 


adopting  the  revised  boundary  as 
proposed. 

Revised  Boundary — Eagle  Pass  Port  of 
Entry 

The  revised  boundary  is  as  follows: 
Beginning  at  the  point  of  intersection 
of  the  Rio  Grande  River  and  the  county 
line  between  Maverick  County  and 
Kinney  County  proceed  in  an  easterly 
direction  to  the  intersection  of  the 
county  lines  of  Maverick  County, 
Kinney  County,  Uvalde  County  and 
Zavala  County;  then  in  a  southern 
direction  along  the  county  line  between 
Maverick  Coimty  and  Zavala  County  to 
its  intersection  with  F.M.  2644;  then  in  a 
westerly  direction  along  F.M.  2644  to  its 
intersection  with  F.M.  1021;  then  due 
west  to  the  water's  edge  of  the  Rio 
Grande  Riven  then  in  a  northwesterly 
direction  along  the  meanders  of  the  Rio 
Grande  River  to  its  intersection  with  the 
county  line  between  Maverick  County 
and  Kinney  County  and  Point-of- 
Beginning. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  rule  relates  to  agency 
organization  and  management,  it  is  not 
subject  to  either  Executive  Order  12291 
or  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  eise^.). 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle.  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection, 
Organization  and  functions 
(Government  agencies). 

Amendment  to  the  Regulations 

Part  101.  Customs  Regulations  (19  CFR 
part  101),  is  amended  as  set  forth  below: 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101, 
Customs  Regulations  (19  CFR  part  101), 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  2.  66. 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States),  1623, 1624. 

§101.3    [Amended] 

2.  Section  101.3(b)  Customs 
Regulations  (19  CFR  101.3(b)).  is 
amended  by  adding  immediately  after 
"Eagle  Pass"  in  the  column  headed 
"Ports  of  entry",  in  the  Laredo.  Texas, 
Customs  District  of  the  Southwest 
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Region,  the  phrase,  "including  the 
territory  described  in  T.D.  91-93". 

MichMlH.L«M. 

Acting  Commissioner  of  Customs. 
Dated  October  18. 1991. 

Approved: 
Petar  K.  Nuoax, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc  91-270*8  Filed  ll-ft-«l:  8:45  am] 

MLUNOCOOC' 


DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  86 

(Doclrat  No.  R-91-1S«2;  FR-3110-F-01] 

Requirements  Governing  the  Lobbying 
of  HUD  Personnel;  Section  112  of  the 
Reform  Act 

aqency:  Office  of  the  Secretary.  HUD. 
action:  Interpretive  rule. 

suMMARr.  To  implement  section  112  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989.  the  Department 
published  a  final  rule  in  the  Federal 
Register  on  May  17. 1991.  at  56  FR  22912 
establishing  the  requirements  governing 
the  lobbying  of  HUD  personnel.  That 
rule  established  a  new  part  86  in  title  24 
of  the  Code  of  Federal  Regulations. 

Questions  have  been  raised 
concerning  whether  part  66  excludes 
from  its  coverage  all  multi-year 
agreements,  retainers,  or  other  extended 
arrangements  to  provide  lobbying 
services  that  were  entered  into  before 
June  17. 1991.  the  effective  date  of  the 
final  rule.  The  purpose  of  this 
interpretive  rule  is  to  give  clear 
guidance  on  part  86*8  apphcability  to 
these  types  of  arrangements. 
EFFECTIVE  DATE:  November  12. 1991.      . 
FOR  FURTHER  INFORMATION  CONTACT. 
Arnold  J.  Haiman.  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  SU^et  SW..  Washington.  DC 
20410.  Telephone:  [202)  708-3815:  TDD 
number  (202)  708-1112.  (These  are  not 
toll-free  numbers.). 
SUPPLEMENTARY  INFORMATION:  This 
interpretive  rule  has  no  effect  on  the 
restrictions  on  lobbying  under  the  Byrd 
Amendment,  which  was  effective  on 
December  23, 1989.  as  set  forth  at  24 
CFR  part  87. 

Part  86  applies  to: 
— All  agreements  to  make  an 

expenditure  that  are  entered  into  on 

or  after  June  17, 1991: 
— All  expenditures  made  pursuant  to  an 

agreement  to  make  an  expenditure 


where  the  agreement  is  entered  into 

on  or  after  June  17, 1991;  and 
— All  expenditures  made  on  or  after 

June  17, 1991.  where  the  expenditures 

are  not  made  pursuant  to  an 

agreement. 

It  is  the  opinion  of  the  Department 
that  part  86  does  not  apply  to  "closed 
end"  lobbying  agreements  that  were 
entered  into  before  June  17. 1991.  To 
qualify  for  this  "grandfathering."  the 
agreements  must  have  a  specific 
termination  date,  or  must  involve  a  task 
that,  by  its  nature,  will  complete  the 
agreement  at  a  specific  point  in  time. 
Multi-year  agreements,  retainers,  or 
other  extended  preexisting 
arrangements  that  meet  neither  of  these 
criteria  are  fully  subject  to  part  86. 

The  following  examples  illustrate  this 
test: 

Example  1:  An  agreement  entered  into  before 
June  17, 1991  is  not  subject  to  part  86,  if  it 
provides  for  "legal  assistance  on  all  HUD 
matters"  for  a  two-year  period.  The  finite 
nature  of  the  agreement  removes  it  from 
coverage  under  part  86.  This  result 
obtains  without  regard  to  whether  the 
agreement  specifies  the  nature  of  the 
nnancial  assistance  or  the  management 
action  involved. 

Example  Z  An  agreement  entered  into  Ijefore 
June  17, 1991  is  not  subject  to  part  86,  if  it 
pertains  to  an  identified  application,  e.g., 
an  application  for  HUD  Modernization 
fimding.  Although  this  agreement  does 
not  contain  a  specific  termination  date,  it 
would,  by  its  nature,  be  completed  once 
the  funding  is  awarded,  and  is,  therefore, 
beyond  the  reach  of  the  rule. 

Example  3:  An  agreement  entered  into  before 
June  17. 1991  is  subject  to  part  86,  if  it 
provides  for  "legal  services  on  all  HUD 
matters"  without  specifying  a 
termination  date.  The  result  is  the  same 
where  the  agreement  calls  for  lobbying 
services  with  respect  (for  example]  to 
future  Modernization  funding  rounds, 
nvithout  specifying  a  final  round.  These 
examples  are  subject  to  part  86,  because 
the  agreements  involved  do  not  contain 
identifiable  termination  dates. 

It  should  also  be  noted  that  this 
"grandfather"  from  part  88*8 
requirements  extends  only  to  the 
agreement  upon  which  the  original 
exception  was  based.  If  a 
"grandfathered"  agreement  is  renewed 
or  extended  on  or  after  June  17, 1991,  the 
resulting  agreement  is  within  the 
coverage  of  part  86. 

The  interpretation  set  forth  above 
represents  a  balance  between  the 
Department's  desire  to  provide  full 
enforcement  of  the  new  law  and  an 
equitable  need  not  to  disturb  existing 
agreements  entered  into  before  June  17, 
1991.  It  recognizes  the  need  to  provide 
some  protection  to  preexisting 
agreements,  since  they,  as  well  as  third 
party  agreements  flowing  from  them. 


might  not  have  been  made,  if  the  parties 
had  known  that  part  86  applied. 

Under  this  interpretation,  it  is  clear, 
however,  that  only  preexisting 
agreements  that  contain  identifiable 
termination  dates  qualify  for 
"grandfathering."  Open-ended 
agreements,  such  as  those  in  the  third 
example,  above,  lack  the  specificity — in 
either  time  or  content — properly  to  be 
considered  an  "agreement"  within  the 
meaning  of  part  86.  Limiting  the 
"grandfather"  to  agreements  with 
termination  points  will  provide  a  bright 
line  for  determining  the  responsibilities 
both  of  the  persons  subject  to  part  86 
and  the  Department,  and  will  ensure 
that  part  86  is  not  subject  to  abuses 
stemming  from  vague  and  boundless 
open-ended  arrangements. 

The  Department  recognizes  that  some 
members  of  the  public  may  have  in  good 
faith  used  a  standard  di^erent  from  that 
enunciated  in  this  interpretive  rule  for 
determining  the  applicability  of  part  86 
to  preexisting,  extended  lobbying 
arrangements.  To  ensure  that  this  rule 
does  not  unfairly  affect  these  persons, 
the  Department  will  not  impose  any 
sanctions  or  penalties,  under  this  rule  or 
otherwise,  for  any  failure  during  the 
period  ending  November  12. 1991.  to 
meet  part  86  requirements  with  respect 
to  agreements  entered  into  before  June 
17. 1991.  On  and  after  November  12. 
1991.  the  requirements  of  this 
interpretive  rule  will  govern  the 
treatment  of  all  agreements  entered  into 
before  June  17. 1991. 

Finally,  it  should  be  noted  that  this 
interpretive  rule  only  covers  agreements 
entered  into  before  June  17. 1991.  It  does 
not  apply  to  agreements  entered  into  on 
or  after  that  date.  These  latter 
agreements  are  not  subject  to 
grandfathering,  and  must  comply  with 
all  applicable  requirements  of  part  86. 

Authority:  Sees.  7(d)  and  13(g).  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)  and  3537b(g)). 

Dated:  October  31. 1991. 
Jack  Kemp, 
Secretary. 

Accordingly,  the  Department  adds  the 
discussion  contained  in  the 
"Supplementary  Information"  section  of 
this  document  as  appendix  C  to  24  CFR 
part  86.  captioned  as  follows: 

Appendix  C  to  Part  86— Interpretive 
Rules  of  the  Department  Pertaining  to 
Requh'sments  Governing  the  Lobbying 
of  HUD  Personnel 

Interpretive  rule  dated  November  12. 
1991. 

[FR  Doc.  91-27110  Filed  11-8-91;  8:45  am) 
nama  coot  42io-*>-m 
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24  CFR  ParU  813  and  913 

[Docket  No.  R-91-1S66:  Fn-3072-F-01] 

Definition  of  Income  Limits 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
§S  813.102  and  913.102  of  title  24  of  the 
Code  of  Federal  Regulations  by  adding  a 
definition  for  the  term  "income  limits"  to 
each.  It  implements  section  573(d)  of  the 
National  Affordable  Housing  Act 
(NAHA)  (approved  November  28, 1990. 
Pub.  L.  101-625).  which  requires  a 
change  in  the  method  of  determining 
income  limits  for  Westchester  County. 
New  York. 

EFFECTIVE  DATE:  December  12. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Issues  related  to  part  813  and  programs 
administered  by  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner:  James  J.  Tahash, 
Director.  Planning  and  Procedures 
Division.  Office  of  Multifamily  Housing 
Management,  room  6182.  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
Telephone  (202)  708-3944.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
4594.  (These  are  not  toll-free  telephone 
numbers.)  Issues  related  to  part  913  and 
programs  administered  by  the  Assistant 
Secretary  for  Public  and  Indian  Housing: 
Casimir  Bonkowski,  Director,  Office  of 
Management  and  Policy,  Office  of  Public 
and  Indian  Housing,  room  4224,  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  Telephone  (202)  708-0444.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  implements  section  573(d)  of 
the  National  Affordable  Housing  Act 
(NAHA),  which  requires  HUD  to 
determine  separate  median  incomes  and 
income  ceilings  and  limits  for 
Westchester  County,  New  York,  as  if  the 
county  were  not  contained  within  the 
metropolitan  statistical  area  (MSA)  in 
which  it  is  located.  The  provision  also 
requires  HUD  to  continue  to  use 
Westchester  County,  New  York,  in 
determining  area  median  incomes, 
ceilings  and  limits  for  the  MSA  in  which 
Westchester  County  is  located. 

Section  573(e)  of  NAHA  provides  that 
this  regulation  may  not  take  effect  until 
after  September  30, 1991. 

HUD  is  implementing  this  provision 
by  adding  a  definition  for  the  term 
"income  limits"  at  24  CFR  813.102.  which 
lists  definitions  used  in  the  eligibility 
regulations  for  housing  assisted  under 


section  8  of  the  United  States  Housing 
Act  of  1937  ("the  1937  Act ');  and  at  24 
CFR  913.102.  which  lists  definitions  used 
in  the  eligibility  regulations  for  public 
housing. 

Because  the  Department  has  not 
defined  the  term  "income  limits"  in 
these  regulations  before,  the  definition 
set  forth  here  briefly  describes  the 
statutory  procedure  used  to  set  income 
limits  and  then  implements  the  statutory 
change  affecting  Westchester  County  as 
an  exception  to  this  procedure. 

The  Department  has  determined  that 
the  changes  made  by  this  rule  should  be 
adopted  without  the  delay  occasioned 
by  requiring  prior  notice  and  comment. 
These  changes  simply  construe  statutory 
language  and  do  not  seek  to  impose 
obligations  that  are  not  in  the  statute. 
As  such,  the  rule  is  exempt,  as  an 
interpretive  rule  under  24  CFR  part  10, 
from  notice  and  comment  requirements. 

Findings  and  Certifications 

Economic  Impact.  This  rule  does  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291  on  Federal  Regulation 
issued  by  the  President  on  February  17, 
1961.  Analysis  of  the  rule  indicates  that 
it  does  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Impact.  This  action  is 
categorically  excluded  from  the  NEPA 
requirements  at  24  CFR  part  50  in 
accordance  with  24  CFR  50.20(1) 
because  it  relates  to  a  statutorily 
required  establishment  of  a  HUD- 
determined  rate  which  does  not 
constitute  a  development  decision  that 
affects  the  physical  condition  of  specific 
project  areas  or  building  sites. 

Regulatory  Flexibility  Act.  Under  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act),  the  undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
only  a  straightforward  implementation 
of  a  statutory  requirement  that  adjusts 
the  way  income  limits  are  determined 
for  a  single  county. 

Federalism.  The  General  Counsel,  as 
the  Designated  Official  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  the 
policies  contained  in  this  rule  do  not 


have  federalism  implications  and,  thus, 
are  not  subject  to  review  under  the 
Order.  This  rule  only  implements  a 
statutory  requirement  that  affects  a 
single  county,  and  it  will  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationships  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 

Family  Impact.  The  General  Counsel, 
as  the  Designated  Official  under 
Executive  Order  12606,  the  Family,  has 
determined  that  this  rule  does  not  have 
a  potentially  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  since  it  implements  a 
statutory  requirement  that  affects  only  a 
single  county  and  thus,  is  not  subject  to 
review  under  the  Order. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  21, 
1991  (56  FR  53380)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  913 

Grant  programs — housing  and 
community  development.  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
24  CFR  parts  813  and  913  as  set  forth 
below: 

PART  813— DEFINITION  OF  INCOME. 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  813  continues  to  read  as  follows: 

Authority:  Sees.  3,  5(b).  8. 16.  United  Stales 
Housing  Act  of  1937  (42  U.S.C.  1437a,  1437c. 
1437f.  1437n):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Section  813.102  is  amended  by 
adding  a  new  definition  to  read  as 
follows; 

SS13.102    Definitions. 

•        •        •        •        • 

Income  limits.  HUD  establishes  Very 
Low-Income  and  Low-Income  limits  that 
are  used  to  determine  if  assisted  housing 
program  applicants  qualify  for 
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admission  to  HUD-assisted  programs. 
These  income  limits  are  based  on  HUD 
estimates  for  area  median  family  income 
(using  Metropolitan  Statistical  Areas  or 
Primary  Metropolitan  Statistical  Areas 
as  defined  by  the  O^ice  of  Management 
and  Budget  (OMB).  and  the  Bureau  of 
the  Census  definition  of  family)  with 
specific  statutorily  permissible 
adjustments.  If  the  income  limits  based 
on  this  approach  would  be  less  than  if 
based  on  the  relevant  State 
nonmetropolitan  median  family  income 
level,  income  limits  are  based  on  the 
State  nonmetropolitan  family  income 
level.  A  statutory  exception  to  the  use  of 
Metropolitan  Statistical  Areas  (MSAs) 
or  Primary  MetropoUtan  Statistical 
Areas  (PMSAs)  applies  to  Westchester  . 
County,  New  York,  tor  which  median 
income  and  income  limiU  are  computed 
as  if  Westchester  County  were  a 
separate  area,  and  not  included  in  any 
MSA  or  PMSA.  Westchester  County  is 
included  for  purposes  of  establishing  the 
income  Hmits  for  the  Primary 
Metropolitan  Statistical  Area  in  which  it 
is  located. 


PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS.  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING  PROGRAM 

3.  The  authority  citation  for  24  CFR 
part  913  continues  to  read  as  follows: 

Authority:  Sees.  3.  6, 16.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437d. 
1437n);  sec  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  353S(d)). 

4.  Section  913.102  is  amended  by 
adding  a  new  definition  to  rejid  as 
follows: 

§913.102    Dcflnitkm*. 

Income  limits.  HUD  establishes  Very 
Low-Income  and  Low-Income  limits  that 
are  used  to  determine  if  assisted  housing 
program  applicants  qualify  for 
admission  to  HUD-assisted  programs. 
These  income  limits  are  based  on  HUD 
estimates  for  area  median  family  income 
(using  Metropolitan  S*<itistical  Areas  or 
Primary  Metropolitan  Statistical  Areas 
as  defined  by  the  Office  of  Management 
and  Budget  (OMB).  and  the  Bureau  of 
the  Census  definition  of  family)  with 
specific  statutorily  permissible 
adjustments.  If  the  income  limits  based 
on  this  approach  would  be  less  than  if 
based  on  the  relevant  State 
nonmetropolitan  median  family  income 
level,  income  limits  are  based  on  the 
State  nonmetropolitan  family  income 
level.  A  statutory  exception  to  the  use  of 
Metropohtan  Statistical  Areas  (MSAs) 
or  Primary  Metropolitan  Statistical 


Areas  (PMSAs)  applies  to  Westchester 
County.  New  York,  for  which  median 
income  and  income  limits  are  computed 
as  if  Westchester  County  were  a 
separate  area,  and  not  included  in  any 
MSA  and  PMSA.  Westchester  County  is 
included  for  purposes  of  establishing  the 
income  limits  for  the  Primary 
Metropolitan  Statistical  Area  in  which  it 
is  located. 


Dated:  October  31. 1991. 
Jack  Kemp, 
Secretary. 

[FR  Doc.  91-27111  Filed  11-8-91;  a-4S  am] 

BtLUNQ  COOC  4aiO-»-H 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CG01  91-016] 

DrawtMldge  Operation  RegulaUons; 
Danvers  River,  MA 

AOENCV:  Coast  Guard,  DOT. 
action:  Pinal  rule. 

summary:  At  the  request  of  the 
Massachusetts  Department  of  Public 
Works  (MDPW),  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Beverly-Salem  SRlA  Bridge  and  the 
Massachusetts  Bay  Transportation 
Authority  (MBTA)/AMTRAK  Bridge 
both  between  Beverly  and  Salem, 
Massachusetts,  at  mile  0.0  and  mile  0.05 
respectively,  and  the  Essex  County 
Kemwood  bridge  between  Peabody  and 
Beverly.  Massachusetts,  at  mile  1.0,  all 
over  the  Danvers  River.  The  final  rule 
permits  the  draw  of  the  SRlA  Bridge  to 
remain  closed  during  the  morning  and 
evening  rush  hours  and  discontinues  it's 
noontime  closure.  The  final  rule  also 
revises  the  hours  when  advance  notice 
for  an  opening  is  required  at  all  three 
bridges.  This  change  is  necessary 
because  periods  of  peak  vehicular  traffic 
have  changed.  This  action  will 
accommodate  the  current  needs  of 
vehicular  traffic,  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  to  open  the  draws 
and  still  provide  for  the  reasonable 
needs  of  navigation. 

DATES:  These  regulations  become 
effective  on  December  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District  (212)  66ft-7170. 


SUPPtfMENTARV  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
John  McDonald.  Project  Officer,  and 
Lieutenant  Commander  John  Astley, 
project  attorney. 

Regulatory  History 

On  June  12, 1991,  the  Coast  Guard 
published  a  proposed  rule  (56  FR  26948). 
concerning  these  amendments.  The 
Commander,  First  Coast  Guard  District, 
also  published  the  proposal  as  a  Public 
Notice  dated  June  28, 1991.  In  each 
notice  interested  persons  were  given 
until  August  30, 1991,  to  submit 
comments.  The  regulation  was  also 
implemented  as  a  temporary  regulation 
(56  FR  26909)  for  60  days  from  1  July 
through  29  August  1991. 

Background  and  Purpose 

The  final  rule  permits  the  draw  of  the 
SRlA  Bridge  to  remain  closed  during  the 
morning  and  evening  rush  hours  and 
discontinues  it's  noontime  closure.  The 
final  rule  also  revises  the  hours  when 
advance  notice  for  an  opening  is 
required  at  all  three  bridges.  This 
change  of  action  is  necessary  because 
periods  of  peak  vehicular  traffic  have 
changed.  This  action  will  accommodate 
the  current  needs  of  vehicular  traffic, 
relieve  the  bridge  owner  of  the  burden 
of  having  a  person  constantly  available 
to  open  die  draws  and  still  provide  for 
the  reasonable  needs  of  navigation. 

Discussion  of  Comments 

Seven  written  comments  were 
received  in  response  to  the  public 
notice.  All  seven  were  in  favor  of  the 
proposed  regulation  change.  Of  the 
comments  in  favor,  one  suggested  the 
installation  of  automatic  traffic  gates  to 
reduce  opening  time  and  one  requested 
that  the  closed  period  not  be  allowed  on 
weekends.  Automation  of  the  traffic 
gates  is  a  decision  of  the  bridge  ovtmer 
and  not  a  Coast  Guard  regulated 
function.  The  closed  periods  for  the 
morning  and  evening  rush  hour  apply 
only  Monday  through  Friday  and  not  on 
weekends,  therefore,  there  is  no  need  to 
change  the  regulation.  The  general 
consensus  of  residents  of  the  area  is  that 
the  SRlA  bridge  is  a  very  heavily 
travelled  scenic  shore  route  for  tourists 
and  local  traffic  and  the  impleiiientation 
of  this  regulation  will  greatly  reduce 
traffic  congestion  in  the  Beverly/Salem 
area. 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
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procedures  (44  FR  11034:  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  opinion  is  based  on  the  fact  that 
the  regulation  will  not  prevent  the 
mariners  from  transiting  the  bridge  but 
will  only  require  advance  notice  for 
openings  and  scheduling  of  transits. 

Small  Entities 

Because  it  expects  the  impact  of  these 
regulations  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3501  etseq.). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  regulation  does  not  have 
sufficient  federalism  implications  to 
warrant  reparation  of  a  federal 
assessment. 

Environment 

I1ie  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  at  the  John 
Foster  Williams  Building,  rm  628,  408 
Atlantic  Ave,  Boston,  Massachusetts. 


List  of  Subjects  in  SS  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.0fr-l(g). 

2.  Section  117.595  is  revised  and 
appendix  A  to  part  117  is  amended  to 
revise  the  entries  for  the  Danvers  River 
under  the  State  of  Massachusetts  to  . 
read  as  follows: 

§117.595    DMWtrs  River. 

(a)  The  following  requirements  apply 
to  all  bridges  across  the  Danvers  River 

(1)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
safety,  commercial  vessels,  and  vessels 
in  distress  shall  be  passed  through  the 
draw  of  each  bridge  as  soon  as  possible 
without  delay  at  any  time.  The  opening 
signal  from  these  vessels  if  four  or  more 
short  blasts  of  a  whistle,  horn,  or  a  radio 
request. 

(2)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12  inches 
high  designed,  installed  and  maintained 
according  to  the  provisions  of  S  118.160 
of  this  chapter. 

(3)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  ten 
minutes.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 


signal  for  the  bridge  before  the  signal 
requesting  opening  of  the  bridge  is 
given,  that  train  may  continue  across  the 
bridge  and  must  clear  the  bridge 
interlocks  before  stopping. 

(4)  Except  as  provided  in  paragraphs 
(b)  through  (c)  of  this  section,  the  draws 
shall  open  on  signal 

(b)  The  draw  of  the  Beverly-Salem 
SRlA  Bridge,  mile  0.0  between  Salem 
and  Beverly,  MA  shall  operate  as 
follows: 

(1)  The  draw  shall  open  on  signal, 
except  that  from  12  midnight  to  5  a.m. 
daily  and  all  day  on  December  25  and 
January  1,  the  draw  shall  open  as  soon 
as  possible,  but  not  more  than  one  hour, 
after  notice  is  given  to  the  drawtenders 
either  at  the  bridge  during  the  time  the 
operators  are  on  duty  or  by  calling  the 
advance  notice  telephone  number 
posted. 

(2)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  the  draw  need  not 
be  opened  Monday  through  Friday, 
except  federal  holidays,  between  7:30 
a.m.  and  9  a.m.  and  between  4:30  p.m. 
and  6  p.m. 

(c)  The  draws  of  the  Massachusetts 
Bay  Transit  Authority  (MBTA)/Amtrak 
Bridge  at  mile  0.05  between  Salem  and 
Beverly  and  the  Essex  County 
Kemwood  bridge  at  mile  1.0  between 
Peabody  and  Beverly,  MA,  shall  open  on 
signal,  except  that  from  12  midnight  to  5 
a.m.  daily  and  all  day  on  December  25 
and  January  1,  the  draw  shall  open  as 
soon  as  possible,  but  not  more  than  one 
hour,  after  notice  is  given  to  the 
drawtenders  either  at  the  bridge  during 
the  time  the  operators  are  on  duty  or  by 
calling  the  advance  notice  telephone 
numbers  posted. 
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Appendix  A  to  Part  117— Drawbridges  Equipped  With  Radiotelephones 


WatOTMy 


Locatkm 


Bridge  name  and  owner 


Calaign 


chanrMi 


Working 
chanrtei 


MassAchusetts 
Oanvers  River „.. 


0.0      Beverty/Salem SRI  A.  MDPW 

0.05     Beverty/ Salem „ MBTA/AMTRAK.  MBTA/AMTRAK WRD625. 

1.0      Peabody/Beverty Eaaex  County  Kemwood.  MDPW Pending.... 


ie 

16 

ie 


13 
13 
13 


Dated:  November  1, 1991. 
K.W.  Thompson, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  91-27091  Filed  11-8-91;  8:45  amj 

BIUJNO  COW  4t10-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

33  CFR  Part  8 

RIN  290O-AF17 

Discount  Rate  for  Premiums  Paid  in 
Advance 

aoency:  Department  of  Veterans 

Affairs. 

action:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  is  amending  its  regulations  to 
ir.crease  the  discount  which  National 
Ser\ice  Life  Insurance  (NSU),  Veterans 
Special  Ufe  Insurance  (VSLIJ.  and 
Veterans  Reopened  Insurance  (VRI) 
policyholders  receive  for  paying 
premiums  in  advance  of  the  monthly  due 
date.  This  action  is  administratively  and 
actuarially  sound  and  complies  with 
relevant  statutory  authority. 
EFFECTIVE  DATE:  December  12, 1991. 
FOn  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Koons,  Assistant  Director  for 
L-.Sdrance,  Department  of  Veterans 
Affairs  Regional  Office  and  Insurance 
Center,  P.O.  Box  8079.  Philadelphia. 
Pennsylvania  19101.  (215)  951-5360. 
SUPPIEMENTARY  INFORMATION:  On  page 
25649  of  the  Federal  Register  (56  FR 
25649)  of  June  5. 1991,  the  Department  of 
Veterans  Affairs  published  a  proposed 
regulatory  amendment  to  increase  the 
discount  which  NSU,  VSU,  and  VRI 
policyholders  receive  for  paying 
premiums  in  advance  of  the  monthly  due 
date. 

Interested  parties  were  given  30  days 
in  which  to  submit  written  comments, 
suggestions  or  objections  regarding  the 
proposed  amendment.  No  written 
objections  were  received  and  the 
proposed  amendment  is  hereby  adopted 
without  change  as  set  forth  below. 


The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
they  ate  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  this  final 
regulation  is,  therefore,  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  this  final  regulation  will  affect 
only  certain  Government  Life  Insurance 
policyholders.  It  will,  therefore,  have  no 
significant  direct  impact  on  small 
entities  in  terms  of  compliance  costs, 
paperwork  requirements,  or  effects  on 
competition. 

The  Department  of  Veterans  Affairs 
has  determined  that  this  final  regulation 
is  nonmajor  in  accordance  with 
Executive  Order  12291.  Federal 
Regulation.  This  amendment  will  not 
have  a  $100  million  annual  effect  on  the 
economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
otherwise  have  any  significant  adverse 
economic  effects. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  proposed 
regulation  is  64.103. 

List  of  Subjects  in  38  CFR  Part  8 

Disability  benefits.  Life  Insurance. 
Veterans. 

Approved:  October  11. 1991. 
Edwaid  |.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  8  is  amended  to 
read  as  follows: 

PART  8— NATIONAL  SERVICE  UFE 
INSURANCE 

1.  The  authority  citation  for  part  8  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  210.  701-724.  781-788. 

2.  The  third  sentence  of  §  8.5  is 
revised  and  the  authority  citation  for 

S  8.5  is  added  at  the  end  of  the  section 
to  read  as  follows: 

S  8.S    D«M  date  of  premiums. 

*  *  *  In  any  case  in  which  premiums 
are  paid  in  advance,  the  premium 


payable  will  be  the  sum  of  the  monthly 
premiums  for  the  period  discounted  at 
the  same  interest  rate  as  that  on  which 
the  premium  charges  are  based  as  set 
forth  in  9  8-3,  except  that  for  premiums 
paid  in  advance  on  participating 
National  Service  Life  Insurance, 
Veterans  Special  Life  Insurance,  and 
Veterans  Reopened  Insurance  on  or 
after  December  12. 1991  the  discount 
shall  be  based  on  a  7V^  percent  interest 
rate.  *  *  * 

(AuthorHy:  38  U.S.C.  1929) 
[FR  Doc.  91-27073  Filed  ll-8-«l;  8:45  am) 

MU.INO  COOC  UZO-OI-M  i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NM-6-1-5211;  FRL-4024-6] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  New 
Mexico;  Permitting  Program  i 

Regulatory  Revisions 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 


summary:  This  notice  approves  a     | 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  to  include  (1) 
new  Air  Quality  Control  Regulations 
(AQCRs)  110 — Confidential  Information 
Protection  an  703.1— Notice  of  Intent 
and  Emissions  Inventory  Requirements, 
as  both  filed  with  the  State  Records  and 
Archives  Center  on  May  29. 1990;  and 
(2)  revisions  to  AQCR  702— Permits,  as 
filed  with  the  State  Records  and 
Archives  Center  on  August  18. 1987.  on 
October  19. 1988.  and  on  May  29. 1990: 
and  (3)  revisions  to  AQCRs  100—     i 
Definitions,  and  709 — Permits —       I 
Nonattainment  Areas,  as  both  filed  with 
the  State  Records  and  Archives  Center 
on  May  29. 1990.  AQCRs  110  and  703.1. 
and  revisions  to  AQCRs  100  and  709, 
were  submitted  by  the  Governor  of  New 
Mexico  to  EPA  on  July  16, 1990.        | 
Revisions  to  AQCR  702  were  first 
submitted  by  the  Governor  of  New 
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Mexico  to  EPA  on  September  17, 1987. 
Further  revisions  to  AQCR  702  were 
submitted  to  EPA  on  October  28, 1988, 
and  on  July  16, 1990.  Approval  of 
AQCRs  110,  703.1,  and  revised  AQCR 
702  will  allow  the  disclosure  of  emission 
data  and  will  allow  the  Federal 
Implementation  Plan  (FTP)  found  at  40 
CFR  52.1623.  "General  requirements."  to 
be  revoked.  Comments  addressing  each 
AQCR  will  be  presented  below. 
DATES:  This  action  will  be  effective 
January  13, 1992  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
location.  The  interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency. 
Region  6,  Air  Programs  Branch  (6T- 
AP),  1445  Ross  Avenue,  Dallas.  Texas 
75202-2733. 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington.  DC  20460. 
New  Mexico  Environment  Department, 
Air  Quahty  Bureau,  1190  St.  Francis 
Drive,  room  So.  2100.  Santa  Fe.  New 
Mexico  87503. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Mark  Sather  or  Mr.  Bill  Deese, 
Planning  Section  (6T-AP).  Air  Programs 
Branch,  U.S.  EPA  Region  6, 1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 
telephone  (214)  655-7214,  or  FTS  25S- 
7214. 

SUPPLEMtNTARV  INFORMATION:  On  July 

16, 1990,  the  Governor  of  New  Mexico 
submitted  five  AQCRs  to  EPA  for 
incorporation  into  the  New  Mexico  SIP. 
Each  AQCR  will  be  individually 
addressed  below. 

AQCR  110 

New  Mexico  AQCR  110— Confidential 
Information  Protection,  is  a  new 
regulation  submitted  to  adequately 
clarify  confidential  information 
protection  procedures  to  be  used  when 
evaluating  any  records  within  the  New 
Mexico  Environment  Department.  Any 
emissions  data  is  now  clearly  releasable 
to  the  public.  AQCR  702— Permits, 
references  AQCR  110  in  section  E, 
"Confidential  Information  Protection." 


AQCR  110  details  how  confidentiality  is 
determined  and  how  confidentiality 
claims  are  reviewed.  The  approval  of 
AQCR  110  will  enable  the  FIP  conditions 
found  in  40  CFR  52.1623  to  be  revoked  as 
outlined  in  the  Final  Action  section 
below. 

AQCR  703.1 

New  Mexico  AQCR  703.1— Notice  of 
Intent  and  Emissions  Inventory 
Requirements,  is  a  new  regulation  which 
will  replace  New  Mexico  AQCR  703 — 
Registration  of  Air  Contaminant 
Sources.  New  Mexico  submitted  a  SIP 
revision  on  May  4, 1988,  to  EPA 
requesting  that  EPA  remove  AQCR  703 
from  the  New  Mexico  SIP.  In  the 
completeness  letter  to  the  State  dated 
July  5. 1986.  EPA  stated  that: 

Although  our  review  of  this  SIP  rexision 
request  will  continue,  we  have  identified  ■ 
preliminary  Issue  which  needs  to  be  resolved. 
Section  110(a)(2)(F)(ii)  of  the  Clean  Air  Act 
and  40  CFR  51.211  require  that  SIPs  provide 
for  obtaining  information  from  sources  on  the 
nature  and  amounts  of  their  emissions,  a 
function  we  believe  was  served  in  part  by 
AQCR  703.  In  the  absence  of  an  explanation 
on  how  the  New  Mexico  Environmental 
Improvement  Division  (NMEID)  will  obtain 
the  information  necessary  to  keep  New 
Mexico's  emissions  inventory  current,  it  is 
doubtful  EPA  will  be  able  to  approve  this 
revision  request 

EPA  can  now  approve  the  May  4, 
1988,  request  to  remove  AQCR  703  from 
the  New  Mexico  SIP  by  replacing  it  with 
AQCR  703.1.  The  approval  of  AQCR 
703.1  will  also  enable  the  SIP  conditions 
found  in  40  CFR  52.1623  to  be  revoked  as 
outlined  in  the  Final  Action  section 
below.  New  Mexico  AQCR  703.D  was 
earlier  disapproved  because  this  section 
could.  In  some  circumstances,  prohibit 
the  disclosure  of  emission  data  to  the 
public.  The  submission  of  AQCR  703.1 
(to  replace  AQCR  703)  has  corrected 
this  deficiency.  In  addition  to  providing 
applicability,  reporting,  and  emissions 
inventory  content  requirements,  AQCR 
703.1  ouUines  "Notice  of  Intent  to 
Construct"  requirements  for  applicable 
new  stationary  soim:es. 

AQCR  702 

Revisions  to  AQCR  702 — Permits  ere 
being  approved  today  in  order  to  update 
the  New  Mexico  Permit  Program,  and  to 
revoke  40  CFR  52.1623.  The  existing  SIP- 
approved  New  Mexico  AQCR  702 
(adopted  July  29, 1972,  by  t^ie  New 
Mexico  Environmental  Improvement 
Board),  along  with  AQCR  703,  had  been 
partially  disapproved  at  40  CFR  52.1623 
for  failure  to  meet  the  requirements  of  40 
CFR  51.116(c)  concerning  data 
availability.  40  CFR  51.116(c)  states  that: 

Each  plan  must  provide  for  public 
availability  of  emission  data  reported  by 


source  owners  or  operators  or  otherwise 
obtained  by  a  State  or  local  agency.  Such 
emission  data  must  be  correlated  with 
applicable  emission  limitations  or  other 
measure*.  As  used  in  this  paragraph, 
correlated  means  presented  in  such  a  manner 
as  to  show  the  relationship  between 
measured  or  estimiated  amounts  of  emissions 
and  the  amounts  of  such  emissions  allowable 
under  the  applicable  emission  limitations  or 
other  measures. 

On  September  17. 1987,  New  Mexico 
submitted  a  SIP  revision  to  EPA  (an 
amended  AQCR  702)  to  request  that 
EPA  revise  the  disapproval  in  40  CFR 
52.1623  for  Section  E  of  AQCR  702.  The 
disapproval  stated  that  section  702.E 
could,  in  some  circumstances,  prohibit 
the  disclosure  of  emission  data  to  the 
public.  The  September  17, 1987, 
submittal  was  not  found  to  meet  all  die 
requirements  of  40  CFR  51.116(c). 
Further  revisions  to  AQCR  702, 
however,  submitted  to  EPA  on  October 
28. 1988.  and  on  July  16, 1990,  have 
adequately  clarified  the  availability  of 
emissions  data  to  the  public.  This 
revised  AQCR  702  contains  a  new' 
Section  E,  "Confidential  Information 
Protection."  This  section  states  that  all 
confidentiality  claims  made  regarding 
material  submitted  to  the  New  Mexico 
Environment  Department  under  AQCR 
702  shall  be  reviewed  under  the 
provisions  of  AQCR  110. 

AQCR  100 

EPA  is  today  approving  revisions  to 
New  Mexico  AQCR  100— Definitions,  as 
filed  with  the  State  Records  and 
Archives  Center  on  May  29, 1990. 
Previous  revisions  to  AQCR  100  were 
approved  on  October  4. 1977  (42  FR 
53963).  In  addition,  on  August  21. 1990 
(55  FR  34013).  EPA  approved  five 
particulate  matter  defmitions  found  in 
AQCR  100.  Sections  (P),  (Q).  (R),  (S).  and 
(BB),  as  filed  with  the  State  Records  and 
Archives  Center  on  August  1, 1988. 
Today's  approval  of  further  revisions  to 
AQCR  100  adequately  updates  this 
regulation  for  present  use  in  the  New 
Mexico  air  quality  control  program  and 
is  consistent  with  the  Clean  Air  Act  and 
the  Code  of  Federal  Regulations. 

AQCR  709 

EPA  is  also  approving  the  latest 
revisions  to  New  Mexico  AQCR  709 — 
Permits — Nonattainment  Areas,  as  filed 
with  the  State  Records  and  Archives 
Center  on  May  29, 1990.  Again,  this 
revision  adequately  updates  this 
regulation  for  present  use  in  the  New 
Mexico  air  quality  control  program. 
AQCR  709  was  initially  approved  on 
June  4, 1990  (55  FR  22784).  Revisions  to 
AQCR  709  addressing  PMio 
requirements  were  approved  on  August 
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21. 1990  (53  FR  34013).  The  reader  should 
refer  to  t!i3  previously  cited  Federal 
Register  noti::e8  for  the  background 
information,  history,  and  issues 
associated  with  this  regulation.  The 
latest  revisions  to  AQCR  709  include 
removing  a  section  (Section  J. 
"Exemptions  to  D.4  and  D.5")  which 
exempted  temporary  emission  sources 
and  resource  recovery  facilities  from 
certain  emission  offsets  requirements. 
These  exemptions  are  not  allowed  by 
EPA  (Please  refer  to  the  proposed 
approval  of  AQCR  709  in  53  FR  33505). 
lie  revisions  also  re-letter  a  portion  of 
the  regulation  after  removing  the  above 
referenced  section,  and  clarify 
apphcability.  source  obligation,  source 
information,  source  requirements, 
visibility  requirements,  air  quality 
benefit  requirements,  public 
participation  and  notification 
requirements,  and  definitions  pertaining 
to  the  permitting  of  major  sources  in 
nonattaiiunent  areas.  These 
clarifications  represent  small  and 
noncontroversial  changes  to  AQCR  709. 
However,  it  should  be  noted  that  today's 
action  on  AQCR  709  approves  the 
deHnition  of  "Significant"  (K.27)  to 
include  a  new  PMio  emissions  rate  of  15 
tons  per  year  (tpy)  (replacing  the 
particulate  matter  emissions  rate  of  25 

tpy). 

Final  Action:  The  EPA  is  today 
approving  (1)  new  Air  Quality  Control 
Regulations  (AQCRs)  110— Confidential 
Information  Protection  and  703.1 — 
Notice  of  Intent  and  Emissions 
Inventory  Requirements,  as  both  filed 
with  the  State  Records  and  Archives 
Center  on  May  29, 1990;  and  (2) 
revisions  to  AQCR  702.  as  filed  with  the 
State  Records  and  Archives  Center  on 
August  18. 1987,  on  October  19, 1988  and 
on  May  29, 1990;  and  (3)  revisions  to 
AQCRs  100— Definitions,  and  709— 
Permits — Nonattainment  Areas,  as  both 
filed  with  the  State  Records  and 
Archives  Center  on  May  29, 1990.  The 
submittal  of  AQCRs  110,  703.1,  and 
revised  AQCR  702  allow  for  the 
requirements  of  40  CFR  51.116(c) 
regarding  public  availabihty  of 
emissions  data  to  be  met.  AQCR  702.E 
and  AQCR  703.D  were  disapproved  at 
40  CFR  5Z1623(a)  for  not  meeting  the 
requirements  of  40  CFR  51.116(c),  and  40 
CFR  5Z1623(b)  outlined  the  Federal 
requirements  for  public  availability  of 
emission  data  since  the  New  Mexico 
regulations  were  found  to  be  deficient 
according  to  40  CFR  52.1623(a).  New 
Mexico  has  now  corrected  the 
deficiency  in  AQCR  702.E  (by 
referencing  AQCR  110)  and  has  replaced 


deficient  AQCR  703  with  AQCR  703.1. 
Thus,  today's  approval  of  AQCRs  110. 
703.1.  and  revised  AQCR  702  allows 
EPA  to  revoke  40  CFR  52.1623.  "General 
requirements." 

the  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted.  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  January  13, 1992 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  January  13, 
1992. 

The  EPA  has  reviewed  this  request  for 
■  revision  of  the  federally-approved  State 
implementation  plan  for  conformance 
with  the  provisions  of  the  1990 
Amendments  enacted  on  November 
15.1990.  The  EPA  has  determined  that 
this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulatory  Process:  This  action  has 
been  classified  as  a  table  3  action  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
waived  tables  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  for  a 
period  of  two  years. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  13, 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference,  Lead,  Nitrogen  dioxide, 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-764^ 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved 
by  the  Director  of  the  Federal  Register  on  July 
1. 1982. 

Dated:  October  11. 1991. 
RotMri  E.  Layton.  Jr., 
Regional  Administrator  (6AJ. 

40  CFR  part  52.  subpart  GG,  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7542. 

Subpart  GG— New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(44)  to  read  as 
follows: 

§  52.1620    Identification  of  plan. 


(c)  •  •  * 

(44)  A  revision  to  the  New  Mexico 
State  Implementation  Plan  (SIP)  to 
include:  Air  Quality  Control  Regulation 
110 — Confidential  Information 
Protection,  and  Air  Quality  Control 
Regulation  703.1 — Notice  of  Intent  and 
Emissions  Inventory  Requirements,  and 
revisions  to  Air  Quality  Control 
Regulations  100 — Definitions  and  709 — 
Permits — Nonattainment  Areas,  as  all 
filed  with  the  State  Records  and 
Archives  Center  on  May  29, 1990.  and 
submitted  by  the  Governor  of  New 
Mexico  on  July  16. 1990;  and  revisions  to 
Air  Quality  Control  Regulation  702 — 
Permits,  as  filed  with  the  State  Records 
and  Archives  Center  on  August  18, 1987, 
on  October  19, 1988,  and  on  May  29. 
1990.  Air  Quality  Control  Regulation  702 
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was  first  submitted  by  the  Governor  of 
New  Mexico  to  EPA  on  September  17. 
1987.  Further  revisions  to  Air  Quality 
Control  Regulation  702  were  submitted 
to  EPA  on  October  28, 1988,  and  on  July 
16, 1990.  The  approval  of  Air  Quality 
Control  Regulation  703.1  allows  Air 
Quality  Control  Regulation  703  to  be 
removed  from  the  New  Mexico  State 
Implementation  Plan, 
(i)  Incorporation  by  reference 

(A)  New  Mexico  Air  Quality  Control 
Regulation  110 — Confidential 
Information  Protection,  as  filed  with  the 
State  Records  and  Archives  Center  on 
May  29, 1990. 

(B)  New  Mexico  Air  Quality  Control 
Regulation  703.1 — Notice  of  Intent  and 
Emissions  Inventory  Requirements, 
"Part  One— Definitions:"  "Part  Two- 
Notice  of  Intent;"  and  "Part  Three- 
Emissions  Inventory  Requirements,"  as 
filed  with  the  State  Records  and 
Archives  Center  on  May  29, 1990. 

(C)  New  Mexico  Air  Quality  Control 
Regulation  100 — Definitions,  sections 
(B),  (C),  (D),  (E),  (F).  (G).  (H).  (I).  (J).  (N). 
(O).  (T).  (U).  (V).  (W).  (X).  (Y).  (Z).  (AA). 
(CC),  (DD).  and  (EE).  as  filed  with  the 
State  Records  and  Archives  Center  on 
May  29, 1990. 

(D)  New  Mexico  Air  Quality  Control 
Regulation  702— Permits.  "Part  One- 
Definitions."  first  paragraph  and 
sections  1,  2,  3,  4,  5;  "Part  Two — Permit 
Processing  and  Requirements,"  section 
A,  subsections  A(4],  A(6);  section  G, 
"Public  Notice  and  Participation," 
subsections  G(l)  (first  paragraph), 
G(l)(e);  section  H,  "Permit  Decisions 
and  Appeals,"  subsections  H(l).  H(2), 
H(3),  H(5),  H(6).  H(7);  Section  I,  "Basis 
for  Denial  of  Permit,"  subsections  1(1), 
1(3);  Section  J,  "Additional  Legal 
Responsibilities  on  Applicants;"  section 
K,  "Permit  Conditions,"  subsections 
K(l),  K(2),  K(3).  K(4);  section  L,  "Permit 
Cancellations;"  section  M,  "Permittee's 
Notification  Requirements  to  Division," 
subsections  M  (first  paragraph),  M(l); 
Section  O,  "Source  Class  Exemption 
Process  (Permit  Streamlining)," 
subsections  0(l)(a).  0(2);  and  section  P, 
"Emergency  Permit  Process." 
subsections  P(2).  P(3).  P(4).  as  filed  with 
the  State  Records  and  Archives  Center 
on  August  18. 1987;  and  further  revisions 
to  Air  Quality  Control  Regulation  702. 
"Part  One — Definitions,"  sections  6,  7.  8. 
9. 10, 11;  "Part  Two — Permit  Processing 
and  Requirements."  section  A, 
subsection  A(l)(b);  section  H,  "Permit 
Decisions  and  Appeals,"  subsection 
H(4);  and  section  I,  "Basis  for  Denial  of 
Permit,"  subsection  I  (first  paragraph), 
as  filed  with  the  State  Records  and 
Archives  Center  on  October  19, 1988; 
and  further  revisions  to  Air  Quality 
Control  Regulation  702.  "Part  One — 


Definitions,"  Sections  12. 13, 14. 15, 16. 
17. 18. 19,  20,  21,  22.  23,  24,  25.  26.  27.  28. 
29.  30.  31.  32,  33;  "Part  Two— Permit 
Processing  and  Requirements."  section 

A.  "Application  for  Construction. 
Modification,  NSPS.  and  NESHAP— 
Permits  and  Revisions,"  Subsections 
A(l)(a)(i),  A(l)(a)(ii),  A(l)(a)(iii). 
A(l)(a)(v).  A(2).  A(3).  A(5).  A(7);  Section 

B.  "New  Source  Review  Coordination;" 
section  C,  "Permit  Revision;"  section  D. 
"Contents  of  Applications  (except  last 
sentence  of  section  D.  subsection 
D(l)(d));"  section  E.  "Confidential 
Information  Protection;"  section  F. 
"Construction,  Modification  and  Permit 
Revision  in  Bernalillo  County;"  section 
G,  "Public  Notice  and  Participation," 
subsections  G(l){a),  G(l){b).  G(l)(c). 
G(l)(d),  G(l)(f).  G(2);  section  I.  "Basis  for 
Denial  of  Permit,"  subsections  1(2).  1(4), 
1(5),  1(6).  1(7);  section  K.  "Permit 
Conditions,"  subsection  K(5);  section  M. 
"Permittee's  Notification  Requirements 
to  Division."  Subsections  M(2).  M(3). 
M(4);  section  N,  "Startup  and  Followup 
Testing;"  Section  O,  "Source  Class 
Exemption  Process  (Permit 
Streamlining)."  subsections  0(1)  (first 
paragraph).  0(l)(b).  0(l)(c).  0(3).  0(4); 
section  P.  "Emergency  Permit  Process." 
subsections  P(l),  P(5);  section  Q, 
"Nonattainment  Area  Requirements;" 
and  Table  1,  "Significant  Ambient 
Concentrations."  as  filed  with  the  State 
Records  and  Archives  Center  on  May 
29.1990. 

(E)  New  Mexico  Air  Quality  Control 
Regulation  709 — Permits — 
Nonattainment  Areas,  section  A. 
"Applicability,"  subsections  A(l).  A(3). 
A(4);  section  B.  "Source  Obligation." 
subsections  B(3).  B(5),  B(6);  section  C, 
"Source  Information,"  subsections  C 
(first  paragraph),  C(l),  C(2);  section  D, 
"Source  Requirements,"  subsections 
D(l).  D(2).  D(3),  D(4).  D(5);  section  E. 
"Additional  Requirements  for  Sources 
Impacting  Mandatory  Federal  Class  I 
Areas,"  subsections  E(l),  E(2),  E(5); 
section  H,  "Banking  of  Emission 
Reduction,"  subsection  H(4](a);  section 
I,  "Air  Quality  Benefit,"  subsections  1(1). 
1(2);  section  J,  "Public  Participation  and 
Notification;"  section  K,  "Defmitions:" 
and  Table  2,  "Fugitive  Emissions  Source 
Categories,"  Title  only,  as  filed  with  the 
State  Records  and  Archives  Center  on 
May  29, 1990. 

952.1623    IRemoved] 

3.  Section  52.1623  is  removed  and 
reserved. 

[FR  Doc.  91-27050  Filed  ll-»-fll:  8:45  am] 

BtLUNO  COM  W«ft-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

(FCC  91-3121 

AllowafK*  Of  Certain  Ship  Earth 
Statiofi  Equipment  To  Be  Used  In  the 
INMARSAT  Space  Segnwnt 

AOENCy:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  will  amend 
the  rules  to  permit  the  use  of  ship  earth 
station  equipment  in  the  INMARSAT 
space  segment  provided  that  such 
equipment  meets  with  specifications  set 
by  INMARSAT.  The  effect  of  this  rule 
will  be  to  simplify  tl)e  equipment 
authorization  process  for  manufacturers 
of  shipboard  satellite  equipment  thus 
making  the  equipment  more  easily  and 
quickly  available  to  the  consumer. 

EFFECnvi  DATE  November  12, 1991. 
FOR  FUITTHER  INFORMATION  CONTACT: 

Susan  Jones,  Private  Radio  Bureau,  (202) 
632-7175. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
RM  7512.  FCC  91-312.  Adopted  October 
2. 1991.  and  Released  October  23. 1991. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1114  21st  Street  NW..  Washington.  DC 
20036. 

Summary  of  Order 

This  action  was  requested  by  Koden 
International.  Inc.,  by  petition  to  amend 
S  80.203(g)  of  the  Commission's  Rules  to 
allow  the  INMARSAT-C  ship  earth     . 
station  equipment  to  be  used  to  the 
INMARSAT  satellite  communications 
space  segment.  This  action  extends  a 
rule  change  adopted  by  the  Commission 
in  1983,  that  permitted  manufacturers  of 
INMARSAT-A  equipment  to  use  the 
Commission's  verification  process 
instead  of  a  more  burdensome  type 
acceptance  process,  provided  that  the 
equipment  met  certain  specifications  set 
forth  by  INMARSAT  technical 
documents.  The  INMARSAT-C  is  a 
smaller,  less  complex  transmitter  than 
the  INMARSAT-A.  In  addition  to  the 
INMARSAT-C,  ship  earth  station 
equipment  capable  of  operating  in  the 
INMARSAT  space  segment  continues  to 
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broaden  with  more  models  and  types 
available,  offering  a  variety  of 
capabilities. 

Because  of  the  specificity  of  the 
current  rules  that  reference  only 
INMARSAT-A  equipment,  this  Order 
will  expand  the  rules  previously 
adopted  to  permit  the  use  of  the 
INMARSAT-C,  as  well  as  all  ship  earth 
equipment,  provided  the  equipment 
meets  the  specifications  set  by 
INMARSAT  and  is  type  approved  by 
INMARSAT. 

Ordering  Clauses 

Authority  for  this  action  is  contained 
in  sections  154(i]  and  303(f)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  303(f).  For  the 
reasons  set  out  in  the  Preamble.  Part  80 
of  the  Commission's  Rules.  47  CFR  part 
80,  is  antended,  as  set  forth  below.  This 
action  beneHts  the  pubhc  and  will 
permit  manufacturers  to  market 
INMARSAT-C  ship  earth  stations, 
therefore  we  find  good  cause  to  make 
this  rule  effective  upon  publication  in 
the  Federal  Register. 

List  of  Subjects  in  47  CFR  Fart  M 

Marine  safety.  Radio. 

Federal  Commanications  CominissioiL 

Doana  R.  Seafcy, 

Secretary. 

Amended  Rule 

Part  80  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  48  Stat  1086. 
1082.  as  amended:  47  U.S.C  154.  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1084-1068. 1081-1105.  as  amended;  47  U.S.C 
151-155.  301-609:  UST  3450,  3  UST  4726. 12 
UST2377. 

2.  Section  80.203  is  amended  by 
revising  the  second  sentence  of 
paragraph  (g)  to  read  as  follows: 

f  80.203    AuttMNization  of  transmitters  for 

ncsiwlwg. 

•        •        •        *        • 

fg)  *  *  *  Such  equipment  must  be 
verified  in  accordance  with  the 
technical  requirements  provided  by 
INMARSAT  and  must  be  type  approved 
by  INMARSAT  for  use  in  the 
INMARSAT  space  segment  •  •  * 

[PR  Doc  81-27077  Filed  11-8-81:  8:45  am] 
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OFFICE  OF  PERSONNEL 
MAMAGFMFMT 

4t  CFR  Parts  1631  and  1652 
RIN  3206-AE47 

Fadaral  Employa**  Health  Benefits 
AcQulaMon  Regulations  Contract  Cost 
Pihulples  and  Procedures;  Contract 


AOCNCV:  U.S.  OfHce  of  Personnel 

Management 

action:  Final  rule. 

SUMMANV:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  implement  the  State  premium  tax 
provisions  of  section  7002(c)  of  Public 
Law  101-608.  This  legislation  exempts 
Federal  Employees  Health  Benefits 
(FEHB)  Program  carriers,  underwriters, 
and  plan  administrators  from  State 
taxes  on  FEHB  premiums.  These 
regulaticHis  state  that  such  charges  will 
not  be  an  allowable  cost  to  the  FEHB 
contract 

EFFECTIVE  DATE:  December  12, 1991. 
FOR  FUftTHER  WTOWMATIOW  CONTACT: 
Abby  Block,  (202)  806-0775.  ext.  207,  or 
FTS  266-0775. 

SUPPLEMCNTAflV  INFOMiaATION:  On  May 
6, 1991,  OPM  issued  proposed 
regulations  in  the  Federal  Register  (56 
FR  20574)  that  amended  section 
1648.002-70  of  title  48  of  the  Code  of 
Federal  RegulaUons  (FEHBAR)  to 
identify  which  sections  of  the  FEHB  law 
and  regulations  control  the  nonrenewal 
of  an  FEHB  contract  at  the  end  of  the 
contract  term.  The  regulation  also 
implemented  section  7002(c)  of  Public 
Law  101-508,  which  exempte  FEHB 
Program  carriers,  underwriters,  and  plan 
administrators  &om  State  taxes  on 
FEHB  premiums,  by  amending  part  1631 
of  title  48  of  the  Code  of  Federal 
Regulations  to  state  that  the  charge  of  a 
premium  tax  by  a  carrier  to  the  FEHB 
contract  will  not  be  an  allowable  cost. 
These  final  regulations  deal  with  the 
premium  tax  portion  of  the  proposed 
regulations;  we  will  make  a  final 
determination  on  the  contract 
termination  portion  at  a  later  date. 

OPM  received  comments  from  one 
FEHBP  fce-for-service  plan  carrier,  one 
association  representing  several  fee-for- 
service  plans,  and  one  fee-for-service 
plan  underwriter.  The  comments  are 
addressed  below. 

Two  commenters  thought  that  the 
regulations  concerning  premium  taxes 
should  be  amended  to  state  that  such 
taxes  are  unallowable  costs,  except 
when  the  carrier,  underwriter,  or 
administrative  subcontractor  is 
compelled  by  a  court  order  to  pay  such 


taxes.  OPM  does  not  feel  that  we  need 
to  regulate  on  this  issue. 

Another  conunenter  proposed 
additional  wording  to  die  premium  tax 
regulations  to  clarify  their  applicability. 
We  have  revised  the  regulations  to 
incorporate  this  change,  with 
modification  from  the  legislative        I 
language. 

One  commenter  suggested  that  a 
section  of  the  FEHBAR  defining 
premium  taxes  be  removed,  since  it  is 
not  fully  consistent  with  the  current  law. 
The  definition  has  been  revised  in 
accordance  with  the  revised  premium 
tax  language  elsewhere  in  the  FEHBAR. 

EG.  12291.  Fadacal  Regnlatioa 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  EO.  12291,  Federal  Regulation. 

Regulatory  Flexiirifity  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  clarify  existing 
regulations. 

List  of  Subjects  \a  48  CFR  Parts  1631, 
1649  and  1652 

Administrative  practice  and 
procedure.  Government  contracts. 
Health  insurance. 

US.  Office  of  Personnel  Management 
Constance  B«rry  Newman, 

Director. 

Accordin^y,  OI^  is  amending  its 
regulations  under  48  CFR  parts  1631  and 
1652  as  follows: 

PART  1631— CONTRACT  COST 
PRINCIPLES  AND  PROCEDtJRES 

1,  The  authority  citation  for  part  1631 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8813;  40  U.S.C.  486(c];  46 
CFR  1.301. 

2.  In  subpart  1631  J!  a  new  section 
1631,205-41  is  added  to  read  as  follows: 

S1631.20S-41    Taxes. 

5  U.S.C  8800(0(1)  prohibits  the 
imposition  of  taxes,  fees,  or  other 
monetary  payment  directly  or 
indirectly,  on  FEHB  premiums  by  any 
State,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico,  or  by 
any  political  subdivisi(»  or  other 
governmental  authority  of  those  entities. 
Therefore.  FAR  31.205-41  is  modified  to 
include  those  taxes  as  unallowable 
costs.  The  prohibited  payments,  referred 
to  elsewhoe  in  these  regulations  as 
"premium  taxes,"  applies  to  all 
payments  directed  by  States  or 
municipalities,  regardless  of  how  they 
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may  be  titled,  to  whom  they  must  be 
paid,  or  the  purpose  for  which  they  are 
collected,  and  it  applies  to  all  forms  of 
direct  and  indirect  measurements  on 
FEHBP  premiums,  however  modified,  to 
include  cost  per  contract  or  enrollee, 
with  the  sole  exception  of  a  tax  on  net 
income  or  profit,  if  that  tax,  fee.  or 
payment  is  applicable  to  a  broad  range 
of  business  activity. 

PART  1652— CONTRACT  CLAUSES 

1.  The  authority  citation  for  part  1652 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6913;  40  U.S.C.  486(c);  48 
CFR  1.301. 

2.  Section  1652.216-71  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)(2)(ii)  and  by  revising 


paragraph  (b)(2)(iv)(B)  as  set  forth 
below, 

(1852^18-71    Accounting  and  allowable 
cost 


(b)  •  •  • 

(2)  •  *  • 

(ii)  *  *  *  Unless  otherwise  stated  in 
the  contract  administrative  expenses 
include,  in  part:  aH  taxes  (excluding 
premium  taxes,  as  provided  in  section 
1631.205-41).  insurance  and  reinsurance 
premiums,  medical  and  dental 
consultants  used  in  the  adjudication 
process,  concurrent  or  managed  care 
review  when  not  billed  by  a  health  care 
provider  and  other  forms  of  utilization 
review,  the  cost  of  maintaining 
eligibility  files,  legal  expenses  incurred 


in  the  litigation  of  benefit  payments  and 
bank  charges  for  letters  of  credit.  *  *  * 

(iv)  •  *  • 

(B)  Premium  taxes.  When  the  term 
"premium  taxes"  is  used  in  this  contract 
without  further  definition  or 
explanation,  it  means  a  tax,  fee,  or  other 
monetary  payment  directly  or  indirectly 
imposed  on  FEHB  premiums  by  any 
State,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico,  or  by 
any  political  subdivision  or  other 
governmental  authority  of  those  entities, 
with  the  sole  exception  of  a  tax  on  net 
income  or  profit  if  that  tax,  fee,  or 
payment  is  applicable  to  a  broad  range 
of  business  activity. 

[FR  Doc  91-27039  Filed  11-8-81: 845  am] 
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This  section  o<  ttw  FEDERAL  REGISTER 
contains  notices  to  the  puWc  01  the 
proposed  issuance  ol  rules  and 
regulations.  The  purpose  o<  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  Vne  rule 
making  pnof  to  tt>e  adoption  of  the  final 
rules. 


DEPARTIIENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 
[O0O6OIO.8-R] 
HIN-072O-AA10 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Certified  Marriage  and  Family 
Therapists 

agency:  Office  of  the  Secretary.  DoD. 
action:  Proposed  Rule. 

summary:  This  rule  proposes  to  amend 
the  regulations  to  comply  with  section 
702  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
which  removed  the  requirement  for 
physician  supervision  and  referral  for 
certified  marriage  and  family  therapists 
and  requires  all  certified  marriage  and 
family  therapists  to  accept  CHAMPUS 
payment  as  payment  in  full.  Based  on 
House  and  Senate  Committee  reports, 
the  intent  of  this  amendment  is  to  ensure 
that  the  relationship  of  certified 
marriage  and  family  therapists  is 
consistent  with  other  mental  health 
practitioners  with  comparable  education 
and  training  while  also  protecting  the 
CHAMPUS  beneficiaries  from  incurring 
added  out-of-pocket  costs  for  care 
rendered  that  is  not  part  of  the  current 
CHAMPUS  mental  health  benefits 
package. 

DATES:  Written  public  comments  must 
be  received  on  or  before  December  12, 
1991. 

ADDRESSES:  Forward  comments  to  the 

Office  of  the  Civilian  Health  and 

Medical  Program  of  the  Uniformed 

Services  (OCHAMPUS).  Office  of 

Program  Development.  Aurora,  CO 

80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Carroll.  Office  of  Program 

Development.  OCHAMPUS.  telephone 

(303)  361-3521. 

SUPPlfMENTARY  INFORMATION:  DoD 

6010.8-R  (Civilian  Health  and  Medical 


Program  of  the  Uniformed  Services 
(CHAMPUS))  was  published  in  the 
Federal  Register  on  July  1. 1966  (51  FR 
24008).  Section  702  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  (Pub  J^lOl-510)  amended 
section  1079  (a)[8)  of  title  10.  Based  on 
House  and  Senate  Committee  reports, 
the  intent  of  this  amendment  is  to  ensure 
that  the  relationship  of  certified 
marriage  and  family  therapists  is 
consistent  with  other  mental  health 
practitioners  with  comparable  education 
and  training  while  also  protecting  the 
CHAMPUS  beneficiaries  from  incurring 
added  out-of-pocket  costs  for  care 
rendered  that  is  not  part  of  the  current 
CHAMPUS  mental  health  benefits 
package.  The  Committees  reports 
indicated  that  the  Committee  felt  that  a 
consistent  relationship  would  be 
achieved  by  deleting  the  statutory 
requirements  for  physician  supervision 
and  referral  for  certified  marriage  and 
family  therapists.  They  felt  CHAMPUS 
beneficiaries  would  be  protected  from 
incurring  added  out-of-pocket  costs  for 
care  rendered  that  is  not  part  of  the 
current  CHAMPUS  mental  health 
benefits  package  by  requiring  that 
certified  marriage  and  family  therapists 
accept  CHAMPUS  payment  as  payment 
in  full. 

To  further  ensure  that  the  relationship 
of  certified  marriage  and  family 
therapists  with  CHAMPUS  be  made 
consistent  with  other  mental  health 
practitioners  with  comparable  education 
and  training  and  protect  CHAMPUS 
beneficiaries  from  receiving  services 
from  unqualified  providers  the 
Committees  added  to  the  provisions  of 
section  702  the  requirement  that 
standards  be  developed  for  certification 
and  credentialing  of  certified  marriage 
and  family  therapists.  The  Committees 
directed  that  these  standards  for 
education  and  training  be  set  at  a  level 
consistent  with  practitioners  currently 
authorized  as  independent  practitioners 
with  CHAMPUS. 

The  new  provisions  proposed  herein 
to  implement  in  section  702  of 
Public  Law  101-510  will  provide  for  the 
continued  CHAMPUS  reimbursement  of 
mental  health  counselors  with  physician 
supervision  and  referral,  substitute  the 
term  "certified  marriage  and  family 
therapists"  for  the  previously  identified 
"marriage  and  family  counselor" 
provider  group,  allow  certified  marriage 
and  family  therapists  to  practice 


independently  of  physician  supervision 
and  referral  require  certified  marriage 
and  family  therapists  to  accept  the 
CHAMPUS  determined  allowable 
charge  as  payment  in  full,  except  for 
applicable  deductibles  and  cost-shares, 
and  allow  pastoral  counselors  to  elect 
the  category  of  provider  under  which  to 
be  CHAMPUS  authorized,  since  their 
education  and  training  are  comparable 
to  the  certified  marriage  and  family 
therapist  category. 

As  previonsly  indicated,  the 
amendment  requires  the  establishment 
of  certification  standards  for  providers 
identified  as  certified  marriage  and 
family  therapists  at  a  level  consistent 
with  practitioners  tnirrently  authorized 
as  independent  practitioners  with 
CHAMPUS.  However,  it  has  been  the 
practice  of  the  Office  of  CHAMPUS  to 
prescribe  standards  for  authorizing 
CHAMPUS  providers  that  parallel  the 
education  and  training  requirement  set 
by  nationally  recognized  credentialing 
organizations  for  each  type  of  provider. 
Specifically,  existing  standards  for 
CHAMPUS  authorization  of  marriage 
and  family  counselors  are  similar  to 
those  required  for  full  clinical 
membership  in  the  recognized 
credentialing  organizations  for  this 
category  of  provider.  Generally,  then, 
the  CHAMPUS  education  and  training 
standards  for  all  authorized  individual 
providers,  including  certified  marriage 
and  family  therapists,  are  already 
consistent  and  no  further  action  to 
prescribe  further  credentials  is  required 
as  a  result  of  this  legislation.  Also,  at 
this  time  we  are  clarifying  our  position 
for  hcensure  requirements  for  marriage 
and  family  therapists,  and  pastoral  and 
mental  health  counselors  by  eliminating 
language  which  created  confusion 
among  these  professions.  The 
requirement  for  licensure  or  certification 
by  the  state  remains  in  effect. 

The  effective  date  of  this  proposed 
amendment  is  projected  to  be  90  days 
following  publication  of  the  final  rule  in 
the  Federal  Register.  This  will  allow 
sufficient  time  for  the  administrative 
process  required  to  implement  the  new 
requirements,  and  will  avoid  a  break  in 
the  authorization  status  of  all  currently 
authorized  marriage  and  family 
counselors  who  elect  to  continue  as  a 
CHAMPUS  certified  marriage  and 
family  therapists. 

This  proposed  rule  will  allow  the 
CHAMPUS  beneficiary  population  to 
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receive  care  front  certified  marriage  and 
family  therapists  without  physician 
supervision  aod  referral  and  will  protect 
them  from  being  billed  for  noncovered 
care.  It  is  an  enhancement  of  military 
benefits. 

SectioB  605(b]  of  the  Regulatory 
Flexibility  Act  of  1960  (Pub.  L.  96-354) 
requires  that  each  federal  agency 
prepare  and  make  available  for  public 
conunent  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
certifies,  pursuant  to  section  605(b)  of 
title  5.  United  States  Code,  enacteii  by 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354).  that  this  proposed  amendment 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses, 
organizations,  or  government 
jurisdictions. 

We  have  determined  that  this 
proposed  amenchnent  is  a  routine 
amendment  necessary  to  implement 
legislation  which  will  relieve 
administrative  requirements  for  the 
CHAMPUS  beneficiary  and  provider 
community.  It  is  not  therefore,  a  "major 
rule"  under  Executive  Order  12291. 

This  proposed  rule  ensures  equitable 
administration  of  CHAMPUS 
requirements  among  providers  with 
comparable  education  and  training 
while  also  protecting  CHAMPUS 
beneficiaries  from  incurring  added  costs 
for  care  not  normally  covered  under  the 
CHAMPUS  program.  It  will  not  involve 
any  significant  burden  on  CHAMPUS 
beneficiaries  or  providers.  This 
proposed  amendment  will  eliminate  the 
CHAMPUS  administrative  requirement 
for  a  certified  marriage  and  family 
therapist  and  those  pastoral  counselors 
choosing  to  become  a  CHAMPUS 
certified  marriage  and  family  therafrist. 
to  practice  under  physician  supervision 
and  referral.  It  also  will  allow  the 
CHAMPUS  beneficiary  easier  access  to 
services  provided  by  these  categories  of 
providers  since  the  beneficiary  will  no 
longer  be  required  to  be  referred  to  a 
certified  marriage  and  family  therapist 
by  a  physician.  Increase  in  program 
costs  associated  with  this  proposed 
amendment  is  not  expected  to  be 
substantial,  since  this  amendment  will 
eliminate  administrative  requirements 
for  CHAMPUS,  the  beneficiary  and  the 
provider  population.  This  proposed 
amendment  also  builds  in  protection  for 
the  beneficiary  against  financial  liability 
should  the  care  be  found  noncovered. 

Additionally,  this  proposed  rule  does 
not  impose  information  collection 
requirements.  Therefore,  it  does  not 
need  to  be  reviewed  by  the  Executive 
Office  of  Management  and  Budget  tinder 


authority  of  the  Papenvork  Reduction 
Act  of  1980  (44  U.S.C  3501-3511). 

List  of  Stibjects  in  S2  CFR  Fart  199 

Claims.  Handicapped.  Health 
insurance,  and  Military  personnel. 

Accordingly,  32  CFR  part  190  is 
proposed  to  be  amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  VSC  1079. 1086.  and  5  U.S.C. 
301. 

2.  Section  199.2(b)  is  proposed  to  be 
amended  by  removing  the  definition 
"Marriage  and  family  counselor  or 
pastoral  counselor."  by  adding  the 
definition  "Marriage  and  family 
therapist  certified"  and  "Pastoral 
counselor"  in  alphabetical  order  and  by 
revising  the  definition  "Mental  health 
coimselor"  to  read  as  follows: 

9 199.2    Definitions. 

*        *        •        «        * 

(b)  • ;  • 

Marriage  and  Family  Therapist, 
Certified.  An  extramedical  individual 
provider  who  meets  the  requirements 
outlined  in  §  199.6. 

***** 

Mental  Health  Counselor.  An 
extramedical  individual  provider  who 
meets  the  requirements  oudined  in 
S  199.6. 

Pastoral  Counselor.  An  extramedical 
individual  provider  who  meets  the 
requirements  outlined  in  S  199.6. 

***** 

3.  Section  199.4  is  amended  by 
revising  paragraphs  (c)(3)(ixKA).  and 
(g)(39}  to  read  as  follovra: 

S  199.4    Basic  program  benefits. 

(c)  •  •  • 

(3)  *  •  • 

(ix)  •  *  • 

(A)  Covered  diagnostic  and 
therapeutic  services.  Subject  to  the 
requirements  and  limitations  stated. 
CHAMPUS  benefits  are  payable  for  the 
following  services  when  rendered  in  the 
diagnosis  or  treatment  of  a  covered 
mental  disorder  by  a  CHAMPUS- 
authorized.  qualified  mental  health 
provider  practicing  within  the  scope  of 
his  or  her  license  Qualified  mental 
health  providers  are:  psychiatrists  or 
other  physicians;  clinical  psychologists, 
certified  psychiatric  nurse  specialists, 
clinical  social  workers,  and  certified 
marriage  and  family  therapists;  and 
pastoral  and  mental  health  counselors 
under  a  physician's  supervision.  No 


payment  will  be  made  for  any  service 
listed  in  paragraph  (c)(3)(ix)(A)  of  this 
section  rendered  by  an  individual  who 
does  not  meet  the  criteria  of  S  199.6  for 
his  or  her  respective  profession, 
regardless  of  whether  the  provider  is  an 
independent  professional  provider  or  an 
employee  of  an  authorized  professional 
or  institutional  provider. 
***** 

(g)  *  *  * 


(39)  Counseling.  Educational 
counseling.  luitritional  counseling, 
vocational  counseling,  and  counseling 
for  socio-economic  purposes.  Counseling 
services  that  are  not  medically 
necessary  in  the  treatment  of  a 
diagnosed  medical  condition.  e.g., 
diabetic  self-education  prof^ms.  stress 
management.  Hfe  style  modification,  etc. 
Services  provided  by  a  certified 
marriage  and  family  therapist  pastoral 
or  mental  health  counselor  in  the 
treatment  of  a  mental  disorder  are 
covered  only  as  specifically  provided  in 
§  199.6.  Services  provided  by  alcoholism 
rehabilitation  counselors  are  covered 
only  when  rendered  in  a  CHAMPUS- 
authorized  alcohol  rehabilitation  facility 
and  only  when  the  co«t  of  those  services 
is  included  in  the  facility's  CHAMPUS- 
determined  allowable  cost-rate. 


4.  Section  199.6  is  amended  by 
revising  paragraphs  (c)  (l)(iv)  and  (3](iv) 
to  read  as  fallows: 

S  199.6     Auttiortzed  providers. 


(c)  *  *  • 

(1)  *  *  * 

(iv)  Physician  referral  and 
supervision.  Phj'sician  referral  and 
supervision  is  required  for  the  services 
of  paramedical  providers  as  listed  in 
paragraph  (c)(3)i[iii)(H)  of  this  section 
and  for  pastoral  coimselors,  and  mental 
health  counselors.  Physician  referral 
means  that  the  phj^ician  must  actually 
see  the  patient,  perform  an  evaluation, 
and  arrive  at  an  initial  diagnostic 
impression  prior  to  referring  the  patient. 
Documentation  is  required  of  the 
physician's  examination,  diagnostic 
impression,  and  referral  Physician 
supervision  means  that  the  physician 
provides  overall  medical  management  of 
the  case.  The  physician  does  not  have  to 
be  physically  located  on  the  premises  of 
the  provider  to  whom  the  referral  is 
made.  Communication  back  to  the 
referring  physician  is  an  indication  of 
medical  management 


J3J  *  *  * 
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(iv)  Extramedical  individual 
providers.  Extramedical  individual 
providers  are  those  who  do  counseling 
or  nonmedical  therapy  and  whose 
training  and  therapeutic  concepts  are 
outside  the  medical  field.  The  services 
of  extramedical  individual  professionals 
are  coverable  following  the  CHAMPUS 
determined  allowable  charge 
methodology  provided  such  services  are 
otherwise  authorized  in  this  or  other 
sections  of  the  regulation. 

(A)  Certified  marriage  and  family 
therapists.  For  the  purposes  of 
CHAMPUS,  a  certified  marriage  and 
family  therapist  is  an  individual  who 
meets  the  following  requirements: 

[1]  Recognized  graduate  professional 
education  with  the  minimum  of  an 
earned  master's  degree  from  a  regionally 
accredited  educational  institution  in  an 
appropriate  behavioral  science  field, 
mental  health  discipline;  and 

(2)  The  following  experience: 

[i]  Either  200  hours  of  approved 
supervision  in  the  practice  of  marriage 
and  family  counseling,  ordinarily  to  be 
completed  in  a  2-  to  3-year  period,  of 
which  at  least  100  hours  must  be  in 
individual  supervision.  This  supervision 
will  occur  preferably  with  more  than 
one  supervisor  and  should  include  a 
continuous  process  of  supervision  with 
at  least  three  cases:  and 

[ii]  1.000  hours  of  clinical  experience 
in  the  practice  of  marriage  and  family 
counseling  under  approved  supervision, 
involving  at  least  50  different  cases;  or 

{Hi]  150  hours  of  approved  supervision 
in  the  practice  of  psychotherapy, 
ordinarily  to  be  com.pleted  in  a  2-  to  3- 
year  period,  of  which  at  least  50  hours 
must  be  individual  supervision;  plus  at 
least  50  hours  of  approved  individual 
supervision  in  the  practice  of  marriage 
and  family  counseling,  ordinarily  to  be 
completed  within  a  period  of  not  less 
than  1  nor  more  than  2  years;  and 

[iv]  750  hours  of  clinical  experience  in 
the  practice  of  psychotherapy  under 
approved  supervision  involving  at  least 
30  cases:  plus  at  least  250  hours  of 
clinical  practice  in  marriage  and  family 
counseling  under  approved  supervision, 
involving  at  least  20  cases;  and 

(J]  Is  licensed  or  certified  to  practice 
as  a  marriage  and  family  therapist  by 
the  jurisdiction  where  practicing  (see 
paragraph  (c)(3)(iv)  of  this  section  for 
more  specific  information  regarding 
licensure];  and 

[4]  Agrees  to  accept  the  CHAMPUS 
determined  allowable  charge  as 
payment  in  full,  except  for  applicable 
deductibles  and  cost-shares,  and  hold 
CHAMPUS  beneficiaries  harmless  for 
noncoVered  care  (i.e..  may  not  bill  a 
beneficiary  for  noncovered  care,  and 
may  not  balance  bill  a  beneficiary  for 


amounts  above  the  allowable  charge). 
The  certified  marriage  and  family 
therapist  must  enter  into  a  participation 
agreement  with  the  Office  of  CHAMPUS 
within  which  the  certified  marriage  and 
family  therapist  agrees  to  all  provisions 
specified  above. 

(B)  Pastoral  counselors.  For  the 
purposes  of  CHAMPUS  a  pastoral 
counselor  is  an  individual  who  meets 
the  following  requirements: 

{1]  Recognized  graduate  professional 
education  with  the  minimum  of  an 
earned  master  s  degree  from  a 
regionally  accredited  educational 
institution  in  an  appropriate  behavioral 
science  field,  mental  health  discipline; 
and 

[2]  The  following  experience: 

[f]  Either  200  hours  of  approved 
supervision  in  the  practice  of  pastoral 
counseling,  ordinarily  to  be  completed  in 
a  2-  to  3-year  period,  of  which  at  least 
100  hours  must  be  in  individual 
supervision.  This  supervision  will  occur 
preferably  with  more  than  one 
supervisor  and  should  include  a 
continuous  process  of  supervision  with 
at  least  three  cases;  and 

[ii]  1.000  hours  of  clinical  experience 
in  the  practice  of  pastoral  counseling 
under  approved  supervision,  involving 
at  least  50  different  cases;  or 

[Hi]  150  hours  of  approved  supervision 
in  the  practice  of  psychotherapy, 
ordinarily  to  be  completed  in  a  2-  to  3- 
year  period,  of  which  at  least  50  hours 
must  be  individual  supervision;  plus  at 
least  50  hours  of  approved  individual 
supervision  in  the  practice  of  pastoral 
counseling,  ordinarily  to  be  completed 
within  a  period  of  not  less  than  1  nor 
more  than  2  years;  and 

[iv]  750  hours  of  clinical  experience  in 
the  practice  of  psychotherapy  under 
approved  supervision  involving  at  least 
30  cases;  plus  at  least  250  hours  of 
clinical  practice  in  pastoral  counseling 
under  approved  supervision,  involving 
at  least  20  cases;  and 

(J)  Is  licensed  or  certified  to  practice 
as  a  pastoral  counselor  by  the 
jurisdiction  where  practicing  (see 
paragraph  (c)(3)(iv)  of  this  section  for 
more  specific  information  regarding 
licensure);  and 

[4]  The  services  of  a  pastoral 
counselor  meeting  the  above 
requirements  are  coverable  following 
the  CHAMPUS  determined  allowable 
charge  methodology,  under  the  following 
specified  conditions: 

[i]  The  CHAMPUS  beneficiary  must 
be  referred  for  therapy  by  a  physician; 
and 

[ii]  A  physician  is  providing  ongoing 
oversight  and  supervision  of  the  therapy 
being  provided:  and 


[Hi]  The  pastoral  counselor  must 
certify  on  each  claim  for  reimbursement 
that  a  written  communication  has  been 
made  or  will  be  made  to  the  referring 
physician  of  the  results  of  the  treatment. 
Such  communication  will  be  made  at  the 
end  of  the  treatment,  or  more  frequenUy, 
as  required  by  the  referring  physician 
(refer  to  §  199.7), 

(5)  Because  of  the  similarity  of  the 
requirements  for  licensure,  certification, 
experience  and  education  a  pastoral 
counselor  may  elect  to  be  authorized 
under  CHAMPUS  as  a  certified  marriage 
and  family  therapist,  and  as  such,  be 
subject  to  all  previously  defined  criteria 
for  the  certified  marriage  and  family 
therapist  category,  to  include 
acceptance  of  the  CHAMPUS 
determined  allowable  charge  as 
payment  in  full,  except  for  applicable 
deductibles  and  cost-shares,  (i.e., 
balance  billing  of  a  beneficiary  above 
the  allowable  charge  is  prohibited:  may 
not  bill  beneficiary  for  noncovered 
care).  The  pastoral  counselor  must  also 
agree  to  enter  into  the  same 
participation  agreement  as  certified 
marriage  and  family  therapist  with  the 
Office  of  CHAMPUS  within  which  the 
pastoral  counselor  agrees  to  all 
provisions  outlined  above  for  certified 
marriage  and  family  therapists. 

Note:  No  dual  status  will  be  recognized  by 
the  Office  of  CHAMPUS.  Pastoral  counselors 
must  elect  to  become  one  of  the  categories  of 
extramedical  CHAMPUS  providers  specified 
above.  Once  authorized  as  either  a  pastoral 
counselor,  or  a  certified  marriage  and  family 
therapist,  claims  review  and  reimbursement 
will  be  in  accordance  with  the  criteria 
established  for  the  elected  provider  category. 

(C)  Mental  Health  Counselor  For  the 
purposes  of  CHAMPUS.  a  mental  health 
counselor  is  an  individual  who  meets 
the  following  requirements: 

[1]  Minimum  of  a  master's  degree  in 
mental  health  counseling  or  allied 
mental  health  field  from  a  regionally 
accredited  institution;  and 

(2)  Two  years  of  post-master's 
experience  which  includes  3000  hours  of 
clinical  work  and  100  hours  of  face-to- 
face  supervision;  and 

[3]  Is  licensed  or  certified  to  practice 
as  a  mental  health  counselor  by  the 
jurisdiction  where  practicing  (see 
paragraph  (c)(3)(iv)  of  this  section  for 
more  specific  information);  and 

[4]  May  only  be  reimbursed  when: 

(;■)  The  CHAMPUS  beneficiary  is 
referred  for  therapy  by  a  physician;  and 

[ii]  A  physician  is  providing  ongoing 
oversight  and  supervision  of  the  therapy 
being  provided;  and 
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[Hi]  The  Bwntal  health  counselor 
certifies  on  each  claim  for 
reimbursement  that  a  written 
communication  hat  been  made  or  will 
be  made  to  the  referring  physician  of  the 
results  of  the  treatment.  Such 
communication  will  be  made  at  the  end 
of  the  treatment,  or  more  frequently,  as 
required  by  the  referring  physician  (refer 
to  9  199.7). 

(D)  The  following  additional 
information  applies  to  each  of  the  above 
categories  of  extramedical  iodividual 
providers: 

[1]  These  providers  must  also  be 
licensed  or  certified  to  practice  as  a 
certified  marriage  and  family  therapist, 
pastoral  counselor  or  mental  health 
counselor  by  the  jurisdiction  where 
practicing.  If  the  jurisdiction  does  iu)t 
provide  for  licensure  or  certification,  the 
provider  must  be  certified  by  or  eligible 
for  full  clinical  membership  in  the 
appropriate  national  professional 
association  that  sets  standards  for  the 
specific  profession. 

[2]  Grace  period  for  therapists  or 
counselors  in  states  where  licensure/ 
certification  is  optional.  CHAMPUS  is 
providing  a  grace  period  for  those 
therapists  or  counselors  who  did  not 
obtain  optional  Hcensure/certification  in 
their  jurisdiction,  not  realizing  it  was  a 
CHAMPUS  requirement  for 
authorization.  The  exemption  by  state 
law  for  pastoral  counselors  may  have 
misled  this  group  into  thinking  licensure 
was  not  required.  The  same  situation 
may  have  occurred  with  the  other 
therapist  or  counselor  categories  where 
licensure  was  either  not  mandated  by 
the  state  or  was  provided  under  a  more 
general  category  such  as  "professional 
counselors."  This  grace  period  pertains 
only  to  the  licensure/certification 
requirement,  applies  only  to  therapists 
or  counselors  who  are  already  approved 
as  of  October  29, 1900,  and  only  in  those 
areas  where  the  licensure/certification 
is  optional.  Any  therapist  or  counselor 
who  is  not  licensed/certified  in  the  state 
in  which  he/she  is  practicing  by  August 
1. 19OT.  will  be  terminated  under  the 
provisions  of  S  199.9  of  this  part.  This 
grace  period  does  not  change  any  of  the 
other  existing  requirements  which 
remain  In  effect.  During  this  grace 
period,  membership  or  proof  of 
eligibility  for  full  clinical  membership  in 
a  recognized  professional  association  is 
required  for  those  therapists  or 
counselors  who  are  not  licensed  or 
certified  by  the  state.  The  following 
organizations  are  recognized  for 
therapists  or  counselors  at  the  level 
indicated:  full  dinicai  member  of  the 
American  Association  of  Marriage  and 
Family  Counselors:  membership  at  the 


fellow  or  diplomate  level  of  the 
American  Association  of  Pastoral 
Counselors:  and  membership  in  the 
National  Academy  of  Certified  Clinical 
Mental  Health  Counselors.  Acceptable 
proof  of  eligibility  for  membership  is  a 
letter  bom  the  appropriate  certifying 
organization.  This  opportunity  for 
delayed  certification/Ucensure  is  bmited 
to  the  counselor  or  therapist  category 
only  as  the  language  in  all  of  the  other 
provider  categories  has  been  consistent 
and  unmodified  from  the  time  each  of 
the  other  provider  categories  were 
added.  The  grace  period  does  not  apply 
in  those  states  whiere  licensure  is 
mandatory. 

(E)  Christian  Science  practitioners 
and  Christian  Science  nurses. 
CHAMPUS  cost-shares  the  services  of 
Christian  Science  practitioners  and 
nurses.  In  order  to  bill  as  such, 
practitioners  or  nurses  must  be  listed  or 
be  eligible  for  listing  in  the  Christian 
Science  Journal  at  the  time  the  service  is 
provided. 
•        •       •       •       • 

Dated:  November  4. 1991. 
LMBynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc  91-26808  Filed  ll-fr-91: 8:45  am] 
■umM  COM  arts-«v« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[Dodcat  Na  91-294,  FCC  91-313] 

Um  Of  Synthesized  Voice  for  Distress 
Comraunicatlons  on  VHP  Marine 
Channel  16 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  docujnent  proposes  to 
authorize  and  provide  standards  for  the 
use  of  synthesized  voice  messages  on 
VHF  marine  channel  16  to  send  distress 
transmissions.  Such  a  piroposal  would 
permit  marine  electronics  equipment 
manufacturers  to  incorporate 
synthesized  voice  as  an  integral  part  of 
a  VHF  transoiilter  or  as  ancillary 
equipment  to  existing  VHF  marine 
transmitters. 

DATES:  Comment  Date:  December  U^ 
1991.  Reply  Conunent  Date:  January  2. 
1992. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Federal  Communications 
Commission,  Office  of  the  Secretary, 
1919  M  Street  NW„  Washington.  DC 
20554. 


FOR  FUWTIMW'  INTOIIMAIIOW  CONTACT: 

Susan  Jones,  Private  Radio  Bureau.  (202) 
632-7175. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  Docket  No.  91- 
294.  FCC  91-313.  Adopted  October  2. 
1991.  and  Released  October  24. 1991. 
The  full  text  of  the  Commission  decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1114  2l8t  Street 
NW..  Washington.  DC  20038. 

Summary  of  Notica  of  Proposed  Rule 
Making 

This  action  arose  out  of  a  Request  for 
a  Declaratory  Ruling  filed  by  Mr.  Robert 
Tendler.  asking  the  Private  Radio 
Bureau  to  interpret  part  80  of  the  Rules 
as  already  permitting  the  use  of 
synthesized  voice  for  distress 
communications  on  VHF  marine  channel 
16.  Comments  fded  by  the  Radio 
Tedmical  Commission  for  Maritime 
Services  (RTCM),  responding  to  public 
notice  of  Mr.  Tendler's  Request 
objected  to  the  issuance  of  a  declaratory 
ruling  in  this  instance  because  such  an 
interpretation  of  the  Commission's  Rules 
could  result  in  significant  changes  to 
radio  operating  procedures,  particularly 
those  that  relate  to  distress  and  safety 
communications.  Because  any  change  in 
rules  that  has  the  potential  of  affecting 
safety  of  life  at  sea  should  be  adopted 
only  after  adequate  opportunity  for 
public  review  and  comment,  we  denied 
Mr.  Tendler's  request 

This  Notice,  therefore,  proposes  to 
permit  the  optional  use  of  external  and 
internal  devices  to  generate  synthesized 
voice  on  VHF  marine  channel  16.  It  is 
further  proposed  thai  these  devices  may 
not  exceed  the  existing  technical 
standards  such  as  emission  and 
bandwidth  limitations  for  VHF  ship 
transmitters.  Limits  are  proposed  as  to 
the  number  of  repetitions,  length,  and 
content  of  the  message  We  request 
specific  comments  on  the  merits  of  this 
proposal 

Ordering  Clause 

Authority  for  this  action  is  contained 
in  section  154(i)  and  303(0  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(f).  For 
the  reasons  set  out  in  the  Preamble,  title 
47.  chapter  I  of  tiie  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows. 
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list  of  Subjects  in  47  CFR  Part  80 

Marine  safety,  Radio. 

Federal  Communications  Commission. 
Doona  K.  Seatcy. 
Secretory. 
(FR  Doc  91-27078  Filed  ll-ft-Ol;  8:45  am] 

BILUNO  COOe  (712-01-41 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  14 
RIN  101S-AB55 

Conferring  Designated  Port  Status  on 
Baltimore,  MD 

AQENCY:  Fish  and  Wildlife  Service. 

Interior. 

actiom:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
proposes  to  confer  designated  port 
status  on  Baltimore.  Maryland  pursuant 
to  section  9(f)  of  the  Endangered  Species 
Act  of  1973.  Designated  port  status 
would  allow  the  direct  importation  and 
exportation  of  fish  and  wildlife, 
including  parts  and  products,  through 
Baltimore,  Maryland,  a  growing 
international  port.  Under  this  proposed 
rule,  50  CFR  14.12  would  be  amended  to 
add  Baltimore,  Maryland  to  the  list  of 
Customs  ports  of  entry  designated  for 
the  importation  and  exportation  of 
wildlife.  A  public  hearing  on  this 
proposal  will  be  held  on  December  10, 
1991,  in  Baltimore,  Maryland. 
DATES:  Comments  must  be  submitted  on 
or  before  December  12, 1991. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  Arlington, 
Virginia  22203-3247.  Comments  and 
materials  may  be  hand-delivered  to  the 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Law  Enforcement.  4401  N.  Fairfax 
Drive,  room  500,  Arlington.  Virginia, 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Special  Agent  Jerome  S.  Smith  at  the 
above  address  ((703)  358-1949),  or 
Special  Agent  Albert  Eugene  Hester, 
Assistant  Regional  Director,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  129,  New 
Town  Branch,  Boston,  Massachusetts 
02258,  ((617)  965-2298  or  FTS  829-9254). 
SUPPLEMENTARY  INFORMATION: 

Background 

Designated  ports  are  the  cornerstones 
of  the  process  by  which  the  Fish  and 
Wildlife  Service  regulates  the 
importation  and  exportation  of  wildlife 


in  the  United  States.  With  limited 
exceptions,  all  fish  or  wildlife  must  be 
imported  and  exported  through  such 
ports  as  required  by  section  9(f)  of  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  1538(f).  The  Secretary  of  the 
Interior  is  responsible  for  designating 
these  ports  by  regulation,  with  the 
approval  of  the  Secretary  of  the 
Treasury  after  notice  and  the 
opportunity  for  public  hearing. 

On  January  4, 1974,  the  Service 
promulgated  final  rules  designating  eight 
Customs  ports  of  entry  for  the 
importation  and  exportation  of  wildlife 
(39  FR  1158).  A  ninth  port  was  added  on 
September  1, 1981,  when  final  rules  were 
published  naming  Dallas/Fort  Worth, 
Texas  a  designated  port  (46  FR  43834).  A 
tenth  port  was  added  on  March  15, 1990, 
when  Hnal  rules  were  published  naming 
Portland.  Oregon  a  designated  port  (55 
FR9730). 

Need  for  Proposed  Rulemaking 

Containerized  air  and  ocean  cargo  has 
become  the  paramount  means  by  which 
both  live  wildlife  and  wildlife  products 
are  transported  into  and  out  of  the 
United  States.  The  use  of  containerized 
cargo  by  the  airline  and  shipping 
industries  has  compounded  the 
problems  encountered  by  the  Service 
and  by  wildlife  importers  and  exporters 
in  the  Baltimore  area.  In  many 
instances,  foreign  suppliers  will 
containerize  entire  shipments  and  route 
them  directly  to  Baltimore.  If,  upon 
arrival,  the  shipment  contains  any 
wildlife,  those  items  must  be  shipped 
under  Customs  bond  to  a  designated 
port  for  clearance.  In  most  cases,  this 
has  involved  shipping  wildlife  products 
to  New  York.  New  York,  the  nearest 
designated  port,  but  reshipment  has 
been  both  time  consuming  and 
expensive.  To  alleviate  this  problem, 
Baltimore  area  importers  and  exporters 
have  attempted  to  direct  entire 
shipments,  even  though  they  contain 
only  a  small  number  of  wildlife  items,  to 
a  designated  port  prior  to  their  arrival  at 
Baltimore.  This  method  of  shipment 
meets  the  current  regulatory 
requirements  of  the  Service;  however,  it 
is  again  time  consuming  and  entails 
additional  expense.  It  is  also  contrary  to 
the  increasing  tendency  of  foreign 
suppliers  to  ship  consignments  directly 
to  regional  ports  such  as  Baltimore.  In 
addition,  time  is  a  key  element  when 
transporting  live  wildlife  and  perishable 
wildlife  products.  Without  designated 
port  status,  businesses  in  Baltimore 
cannot  import  and  export  wildlife 
products  directly,  and  consequently  may 
be  unable  to  compete  economically  with 
merchants  in  other  international  trading 
centers  located  in  designated  ports. 


With  airborne  and  maritime 
shipments  into  and  out  of  Baltimore 
steadily  increasing,  the  Service  has 
concluded  that  the  port  should  be 
designated  for  wildlife  imports  and 
exports.  Conferring  this  status  on 
Baltimore  would  serve  not  only  the 
interests  of  businesses  in  the  region,  but 
would  also  facilitate  the  mission  of  the 
Service. 

Notice  of  Public  Hearing  I 

Section  9(f)  of  the  Endangered  Species 
Act  of  1973. 16  U.S.C.  1538(f)(1),  requires 
that  the  public  be  given  an  opportunity 
to  comment  at  a  public  hearing  prior  to 
the  Secretary  of  the  Interior  conferring 
designated  port  status  on  any  port. 

Accordingly,  the  Service  has 
scheduled  a  public  hearing  for 
December  10, 1991,  from  8  a.m.  to  12 
Noon.  The  hearing  will  be  held  in  room 
104.  U.S.  Customs  House,  40  South  Gay 
Street.  Baltimore.  Maryland  21202.  All 
interested  persons  wishing  to  present 
oral  or  written  testimony  at  this  hearing 
must  advise  the  Service  in  writing  by 
December  12. 1991.  All  such  requests 
must  be  submitted  in  writing  to: 
Assistant  Regional  Director.  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  129,  New 
Town  Branch,  Boston,  Massachusetts 
02258  ((617)  965-2298  or  FTS  829-9254). 
Two  (2)  copies  of  the  testimony  should 
be  submitted  with  each  request. 

Note:  The  Department  of  the  Interior  has 
determined  that  tliis  document  is  not  a  major 
rule  under  Executive  Order  12291  and 
certifies  that  tliis  proposed  rule  will  not  have 
a  significant  effect  on  a  substantial  number  of 
small  entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  The  only  effect  of 
this  rule  will  be  to  make  it  easier  for 
businesses  to  import  and  export  wildlife 
directly  through  Baltimore,  Maryland.  This 
proposed  rule  does  not  contain  any 
information  collection  requirements  which 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C  3501  et 
seq.  These  proposed  changes  in  the 
regulations  in  part  14  are  regulatory  and 
enforcement  actions  which  are  covered  by  a 
categorical  exclusion  from  National 
Environmental  Policy  Act  procedures  under 
516  DM  6.  appendix  1.  §S  1.4(A)(1]  and  1.5. 

Author 

The  primary  author  of  this  proposed 
rule  is  Special  Agent  Jerome  S.  Smith, 
Division  of  Law  Enforcement.  U.S.  Fish 
and  Wildlife  Service.  Washington,  DC. 

List  of  Subjects  in  50  CFR  Part  14 

Exports,  Fish,  Imports,  Labeling. 
Reporting  and  recordkeeping 
requirements.  Transportation.  Wildlife. 
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Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble.  Title  50,  Chapter  I, 
Subchapter  B  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  14— IMPORTATION, 
EXPORTATION.  AND 
TRANSPORTATION  OF  WILDUFE 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  42:  IS  U.S.C  3371-3378: 
16  U.S.C.  1538{dHf).  1540(f):  16  U.S.C  1382: 
16  U.S.C.  704,  712;  31  U.S.C  483(a):  16  U.S.C 
4223-4244. 

$14.12    (AmwMtodl 

2.  Section  14.12(i)  is  amended  by 
removing  the  word  "and". 

3.  Section  14.12(j)  is  amended  by 
removing  the  period  and  adding  the 
word  ''and"  preceded  by  a  semicolon. 

4.  Section  14.12  is  amended  by  adding 
the  following  new  paragraph  (k): 

914.12    Designated  ports. 
•        *        *        •        • 

(k)  Baltimore,  Maryland. 

Dated:  September  10. 1991. 
Joseph  E.  Doddridge, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  91-27092  Filed  ll-&-ei:  8:45  amj 

BtLUNO  COOC  4310-U-M 


50  CFR  Part  17 
RIN  101S-AB32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  the  Northern 
Spotted  Owl;  Correction 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Revised  proposed  rule; 

correction. 

summary:  Fish  and  Wildlife  Service  is 
making  corrections  to  the  revised 
proposed  rule  for  determination  of 
critical  habitat  for  the  northern  spotted 
owl  that  appeared  in  the  Federal 
Register  on  August  13, 1991  (56  FR 
40001). 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dale  Hall,  Assistant  Regional 
Director  for  Fish  and  Wildlife 
Enhancement,  911  Northeast  11th 
Avenue.  Portland,  Oregon  97232  (503/ 
2yi-6159  or  FTS  429-6159). 
SUPPLEMENTARY  INFORMATION:  The  Fish 
and  Wildlife  Service  (Service)  originally 
proposed  designation  of  critical  habitat 
for  the  northern  spotted  owl  [Strix 
occidentalis  caurina]  on  May  6, 1991  (56 


FR  20615).  The  Service  revised  its 
proposed  designation  of  critical  habitat 
for  the  northern  spotted  owl  on  August 
13, 1991  (56  FR  40001).  The  revised 
proposed  rule  contained  errors  that  are 
discussed  briefly  below  and  are 
corrected  by  this  notice. 

Dated:  November  4, 1991. 

Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
The  following  corrections  are  made  in 

the  revised  proposed  rule  for 

determination  of  critical  habitat  for  the 

northern  spotted  owl  published  in  the 

Federal  Register  on  August  13, 1991  (56 

FR  40001). 
On  page  40035.  in  the  second  column. 

lines  1  through  5  are  revised  to  read  as 

follows: 

U.S.  Fish  and  Wildlife  Service.  1991a. 
Summary  of  Information  on  Northern 
Spotted  Owls  and  Spotted  Owl 
Habitat  for  the  Proposal  to  Designate 
Critical  Habitat.  U.S.  Fish  and 
Wildlife  Service,  Portland,  Oregon. 
2.  On  page  40035,  in  the  second 

column,  lines  21  through  24  are  revised 

to  read  as  follows: 

U.S.  Fish  and  Wildlife  Service.  1991e. 
Report  on  the  Process  for  Determining 
Spotted  Owl  Critical  Habitat 
Exclusions.  U.S.  Fish  and  Wildlife 
Service,  Fort  Collins,  Colorado. 

[PR  Doc.  91-27060  Filed  11-6-m:  8:45  am] 
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50  CFR  Part  17 
RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  to 
Determine  Three  Vernal  Pool  Plants, 
Pogogyne  nudiuscula,  Orcuttia 
callfomica,  and  Erynglum  aristulatum 
var.  parlshll,  and  the  Riverside  Fairy 
Shrimp  to  be  Endangered  Species 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  determine 
Pogogyne  nudiuscula  (Otay  Mesa  mint), 
Orcuttia  califomica  (California  Orcutt 
grass),  Eryngium  aristulatum  var. 
parishii  (San  Diego  button-celery),  and 
the  Riverside  fairy  shrimp 
Streptocephalus  woottoni  to  be 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  These  species  occiu'  in 
vernal  pools  of  southwestern  Riverside 
County  and  western  San  Diego  County, 
California.  Habitat  loss  and  degradation 
due  to  urban  and  agricultural 


development  livestock  grazing,  o^-road 
vehicle  use,  and  invasion  from  weedy 
exotic  plants  threaten  the  continued 
existence  of  these  species.  This 
proposal,  if  made  fmal,  would 
implement  the  protection  and  recovery 
provisions  a^orded  by  the  Act  for  these 
four  species.  Comments  and  materials 
related  to  this  proposal  are  solicited. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  13, 
1992.  Public  hearing  requests  must  be 
received  by  December  27, 1991. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposed  rule  should  be 
sent  to  Office  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Laguna  Niguel  Field 
Station,  24000  Avila  Road,  Laguna 
Niguel,  California  92656.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Wayne  Harper,  Office  Supervisor,  at 
the  above  address  or  at  (714)  643-4270 
or  FTS  796-4270. 

SUPPlf  MENTARY  INFORMATION: 
Background 

Pogogyne  nudiuscula  Gray  is  an  erect 
annual  reaching  12  inches  (in)  (3 
decimeters  (dm))  in  height.  The  bright 
green  spatulate  leaves  have  'ew  hairs. 
Bright  purple  flowers  occur  in  whorls  on 
spikes.  This  aromatic  plant  is  a  member 
of  the  mint  family  (Lamiaceae),  typically 
blooming  from  May  through  June  (Munz 
1974).  The  lack  of  hairs  on  the  calyx  and 
bracts  of  this  plant  differentiates  the 
species  from  P.  abramsii.  Pogogyne 
nudiuscula  was  originally  described  by 
Gray  (1876),  as  cited  by  Howell  (1931). 

Orcuttia  califomica  Vasey  is  a 
member  of  the  grass  family  (Poaceae), 
This  small  annual  grass  reaches  4  in  (1 
dm)  in  height,  is  bright  green,  and 
secretes  sticky  droplets  that  taste  bitter. 
Inflorescences,  borne  from  May  through 
June,  consist  of  seven  spikelets  arranged 
in  two  ranks,  with  the  upper  spikelets 
overlapping  on  a  somewhat  twisted 
axis.  Orcuttia  califomica  was  first 
collected  by  Orcutt  and  was  described 
by  Vasey  (1886).  Subsequently,  this 
plant  was  considered  the  nominant 
variety  of  Orcuttia  califomica,  and 
several  varieties  were  recognized. 
Reeder  (1982)  raised  the  varieties  of 
Orcuttia  califomica  to  species  status. 
Orcuttia  califomica  is  differentiated 
from  other  species  in  the  genus  by  the 
following  characteristics:  teeth  of  lemma 
(bract  enclosing  the  floret)  5  millimeters 
(mm)  or  less  long,  the  teeth  sharp- 
pointed  or  with  awns  (terminal  bristles) 
0.5  mm  or  less  long;  culms  (stems) 
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QsoaQy  prostrate:  csyopsis  (frnit)  1^1.8 
mm  long^.  plants  sparingty  pilose 
(bearing  soft  and  straight  spreading 
hairs);  aad  spikelets  remote  on  the  aaa» 
below,  crowded  toward  the  apex. 

Eryngium  aristvlatam  Jepson  var. 
porishii  (Coulter  and  Rose)  Mathias  and 
Comtanoe  is  a  member  of  tite  parsley 
fanaijr  (Aptaceae).  This  plant  \*  usually 
an  anayal.  however,  under  favorable 
GOMditioRS  it  facultatively  becoanea  a 
perennial  herb  %vith  a  perennial  tap  root. 
The  plant  has  a  spreading  or  ascending 
shape  and  reaches  a  height  of  16  in  (4 
dmj.  The  steou  and  ian^olate  leaves 
are  gcay  green  with  spinose  lobes  giving 
Oie  plant  a  prickly  appearance. 
Inflorescences  form  on  short  stalks  with 
few  flowered  greenish  heads  at  the  ends 
of  branches.  Eryagium  aristulatum  var. 
parishii  blooms  from  May  through  June 
(Constance  1977].  This  plant  was 
originally  described  as  Eryngium 
parishii  by  Coulter  and  Rose  (1900).  The 
plant  was  recJaswified  by  ]ep9on  (1923) 
as  E.  jepsonii  var.  parishii.  f epson  (1986) 
returned  to  the  Ceuker  and  Roae  (W80) 
classification.  Mathias  and  Constance 
(1941)  separated  Eryngium  aristalatum 
from  Eryngium  jepsoni  due  to 
morphological  characteristics  and 
treated  this  [riant  as  a  variety  of 
Eryngium  aristalatum  (var.  parishii).  to 
greenish  heads,  fruits  with  unequal 
scales,  and  bractiets  without  caiioused 
margins  separate  £  aiistuhjtam  var. 
pariahii  from  otber  varieties. 

Ilie  Riverside  fairy  shrimp 
{Streptocepkalus  woottoni)  is  a  small 
freshwater  crustacean  of  the  Order 
Anostraca,  Faaaly  Streptocephalidae. 
Matsre  males  are  between  0.56  in  (14 
mm)  and  0.92  in  (23  mm)  in  length.  Ilie 
frontal  appendage  is  cyhndhcaL  bilobed 
at  the  tip.  and  extends  only  part  way  to 
the  distal  end  of  the  basal  segmeat  of 
the  antenna.  The  spur  of  the  thumb  is  a 
simple  biadelike  process.  The  finger  has 
two  teetk  the  proximal  tooth  is  shorter 
than  the  distal  tooth.  The  distal  tooth 
hai  a  lateral  shoulder  that  is  equal  to 
about  half  the  k»th's  total  length 
measured  along  the  proximal  ed^e.  The 
cercopcds  are  separate  with  plmnose 
setae  along  the  medial  and  lateral 
borders.  Mature  females  are  between 
0.56  in  (14  mm)  and  0.M  in  (21  oui)  in 
total  length.  The  brood  poinh  extoids  to 
abdominal  segments  7.  8.  or  9.  The 
cercopods  are  as  in  Ihe  male.  The 
discoverers  of  this  taxan  described  this 
aninal  in  the  {oomal  of  Gnxsteaean 
Biology  as  a  new  species,  l^ey  propose 
to  name  it  Streptocephaha  woottaai 
(£ng  ei  al.  1990). 

The  Riverside  feiry  sfanmp  was  first 
collected  in  1979  by  Dr.  Clyde  Eriksen 
and  was  identified  as  a  new  species  in 


1985  (Eng  et  ol.  1990).  The  described 
species  most  similar  to  Streptocephaias 
woottoai  is  S.  teali  Ryder  1879.  Plumose 
setae  edge  the  cercopods  of  mature  male 
&  woottoni,  whereas  spines  replace  the 
setae  on  the  distal  half  of  the  cercopods 
in  mature  S.  seaii.  Tke  last  abdominal 
segment  is  short  in  both  species; 
however,  S.  woottoni  lacks  the  coDflueat 
inner  margins  of  the  cercopods 
characteristic  for  male  S  seali  and  S. 
simils  Baird  18S2.  Both  Irving  males  and 
females  of  S  fvoof^o/i/ have  the  red 
color  of  the  cercopods  covering  all  of  the 
ninth  and  30-40  percent  of  the  eighth 
abdominal  segments;  no  red  extends 
onto  the  abdominal  segments  m  living  5. 
seaU  of  either  sex. 

The  three  plants  and  the  fairy  shrimp 
occur  in  vernal  pools,  a  habitat  that 
forms  in  areas  with  Mediterranean 
climates  where  sHgfat  depressions 
become  seasonaliy  wet  or  inundated 
following  fall  and  winter  rains.  Water 
remains  in  these  pools  for  a  few  months 
at  a  time,  dne  to  an  impervious  layer 
such  as  hard  pan,  day,  or  basalt 
beneath  the  soil  •orface.  Gradual  drying 
occurs  during  the  spring  (Holland  1976). 
The  pools  fono  on  mesa  tops  or  valley 
floors  and  are  surrounded  by  very  low 
hills  usually  referred  to  as  mlma  mounds 
(Zedler  1987). 

Historically,  Pogogfoe  nudiascula 
was  known  from  Otay  Mesa  of  San 
Diego  County  (Bauder  1986)  to 
immediately  south  of  the  Mexican 
border  in  Baja  California  (Moran  1981); 
the  species  may  have  extended  to  the 
mesas  east  of  Balboa  Park  and  South  of 
Mission  Valley  in  San  Diego  where 
vernal  pools  contain  P.  abramsii. 
another  endangered  vernal  pool  plant 
(Bauder  1986).  The  sites  in  northern  Baja 
California  have  very  likely  been 
extirpated  tMoran  1981).  Tlie  current 
known  distribution  of  P.  midiuscula  is 
restricted  to  some  of  the  remaining 
vernal  pools  on  Otay  Mesa. 

Orcuttia  caiifonuca  once  occurred  in 
vernal  pools  from  San  Quintin,  Baja 
California,  Mexico,  (AAoran  1981) 
northward  to  Riverside,  Los  Angeles, 
and  San  Diego  Counties  in  southern 
Cahfomia.  Historically  known 
popolatioes  from  near  Downey  and 
Lakewood  in  Los  Angeles  County  and 
near  Murietta  Hot  Springs  in  Riverside 
County  have  been  extirpated.  Orcuttia 
califomica  remains  in  the  pools  on  llie 
Nature  Conservancy's  Santa  Rosa 
Plateau  Preserve,  and  in  the  Skunk 
Hollow  pool  in  Riverside  County 
(Latfarop  1976).  and  in  pools  on  Otay 
Mesa  in  San  Oiego  County  (Bauder 
1986).  The  current  status  of  O. 
califomica  in  Befa  California  is 
unknown,  sMioHgh  a^icuttucal 


development  in  areas  and  utder 

conditions  where  vernal  pool  habitat  is 
typically  found  seems  to  be  widespread 
and  incraaBJug  (Moras  1D81). 

Eryngium  an'stuiotum  var.  porishii 
once  occurred  from  Riverside  County. 
California,  south  to  northern  Baja 
California,  Mexico  (Coastance  1977). 
This  species  currently  is  known  to 
remam  on  the  Santa  Rosa  Plateau  in 
Riverside  County;  on  Otay.  Kearny,  Del 
Mar,  and  Mira  Mesas:  on  Camp 
Pendleton  in  San  Diego  County:  and  in 
northern  Baja  California,  Mexica  A 
number  of  sites  have  been  eliminated  in 
recent  years.  Although  this  species 
remains  comparatively  widespread 
within  and  adjacent  to  remaining  vernal 
pools,  vernal  pool  habitat  has  declined 
by  97  percent  (T.  Oberbauer.  Senior 
Planner,  San  EMego  County,  pers.  oomm., 
1990),  and  most  of  the  remaining  pools 
face  one  or  more  threats.  AdditionaRy, 
the  distribution  of  £.  aristulatum  var. 
parishii  is  patchy,  which  makes  it  more 
vulnerable  to  local  extinction  than  more 
evenly  distributed  species  (Bauder  1986). 

The  Riverside  fairy  shrimp  baa  a 
restricted  distribution  and  is  known 
from  five  vernal  pools  in  a  8.1  by  4.3 
mile  (13  by  7  kilometer  (km)  area  near 
Temecttla  in  southwestern  Riverside 
County  (Eng  et  al.  1990).  In  the  faU  of 
1989,  this  species  was  fonnd  within 
vernal  pools  on  the  Miramar  Naval  Air 
Station  and  Otay  Mesa  in  San  Diego 
County  (Simovich  1989). 

The  conditions  that  create  suitable 
habitat  for  these  species  are  seasonal 
(vernal)  pools  of  shallow  freshwater  and 
were  probably  never  common.  However, 
agricultural  and.  more  recently,  urban 
development  have  eliminated  the 
majority  of  suitable  habitat.  Urban  and 
agricultural  deveiopBient  currently 
thieaten  four  of  the  five  remaining  pools 
supporting  the  fairy  shrimp  in  Riverside. 

A  number  of  studies  have  been 
conducted  on  vernal  pools  in  San  Diego 
Coimty.  For  mapping  and  description 
purposes,  a  standanfized  system  has 
been  developed  for  the  designation  of 
these  vernal  pools.  A  series  letter  is 
used  to  denote  vernal  pools  in  a  genera^ 
region,  and  mmibers  are  used  to 
designate  several  pool  groups  within  the 
series.  Pogogyne  nvdhsscvh  and 
Orcuttia  califomica  are  both  found  in 
the  pools  of  the  "f"  »«rie8  on  Otay  Mesa. 
These  two  species  are  not  known  to 
occur  in  the  same  pool.  Eryngium 
aristulatum  var.  parishii  occurs  in 
several  pool  series.  The  Riverside  fairy 
shrimp  is  known  to  occur  within  two 
pool  series  (J  end  IT)  in  Saa  Oiego.  The 
"U"  series  occurs  on  Mirainr  Naval  Air 
Station. 
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Previous  Federal  Action 

Federal  action  on  the  plant  species 
began  when  the  Secretary  of  the 
Smithsonian  Institution,  as  directed  by 
section  12  of  the  Endangered  Species 
Act  of  1973,  prepared  a  report  on  those 
native  plants  considered  to  be 
^dangered,  threatened,  or  extinct  in  the 
United  States.  This  report  (House 
Document  No.  94-51)  was  presented  to 
Congress  on  January  9, 1975,  and 
Included  Pogogyne  nudiuscula  and 
Orcuttia  califomica,  but  not  Eryngium 
aristulatum  var.  parishii.  On  July  1. 
1975.  the  Service  published  a  notice 
accepting  the  report  as  a  petition  under 
section  4(c)(2)  of  the  Act  (40  FR  27823), 
and  gave  notice  of  the  status  review  of 
P.  nudiuscula  and  O.  califomica 
(petition  acceptance  is  now  governed  by 
section  4(b)(3)(A)).  On  June  16, 1976,  the 
Service  pubHshed  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plants  species,  including  O.  califomica 
and  E.  aristulatum  var.  parishii,  but  not 
P.  nudiuscula,  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  lliis  list 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975,  Federal  Register 
publication.  A  summary  of  general 
comments  received  by  the  Service  on 
the  1976  proposal  was  published  in  the 
Federal  Register  on  April  26, 1978  (43  FR 
17909). 

In  1978,  the  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  more 
than  2  years  old.  On  December  10, 1979. 
the  Service  published  in  the  Federal 
Register  a  notice  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  including 
Orcuttia  califomica  and  Eryngium 
aristulatum  var.  parishii. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480).  This  notice 
included  Eryngium  aristulatum  var. 
parishii,  Orcuttia  califomica,  and 
Pogogyne  nudiuscula  as  category  1 
candidates  (species  for  which  the 
Service  has  sufficient  data  in  its 
possession  to  support  a  Federal  listing 
proposal  as  endangered  or  threatened). 
On  February  15, 1983,  the  Service 
published  a  notice  (48  FR  6752)  of  its 
prior  finding  that  the  listing  of  these 
species  may  be  warranted  in 
accordance  with  section  4(b)(3)(A)  of 
the  Act.  On  October  13, 1983,  the 
Service  found  that  Usting  of  these  plant 
species  was  warranted  but  precluded  in 
accordance  with  section  4(b)(3)(iii)  of 


the  Act.  Notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985. 1986, 1987, 1988, 1989, 1990. 
and  1991.  The  present  proposal 
constitutes  the  final  finding  on  the 
petitioned  action  in  accordance  with 
section  4(b)(3)(B)(ii)  of  the  Act. 

The  San  Gorgonio  Chapter  of  the 
Sierra  Club  submitted  a  petition  dated 
September  19. 1988.  to  list  the  Riverside 
fairy  shrimp  as  endangered.  The 
petitioner  opined  that  emergency  listing 
was  appropriate.  The  Service  has 
determined  that  emergency  listing  is  not 
appropriate  in  this  case  because  the 
species  is  more  widespread  than  first 
thought  and  does  occur  in  at  least  one 
protected  site.  Considerable  data  were 
submitted  with,  and  subsequent  to,  the 
petition.  Additional  data  on  new 
locations  for  this  species  were 
submitted  to  the  Service  by  Dr.  Marie 
Simovich. 

Because  It  was  not  identified  until 
1985,  and  its  existence  remained  known 
only  to  a  few  scientists  until  1988.  this 
proposed  rule  constitutes  the  first 
Federal  action  on  the  Riverside  fairy 
shrimp. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C.  1533) 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Orcuttia  califomica  Vasey  (California 
Orcutt  grass).  Pogogyne  nudiuscula 
Gray  (Otay  Mesa  mint),  Eryngium 
aristulatum  var.  parishii  (Coulter  and 
Rose)  Mathias  and  Constance  (San 
Diego  button-celery),  and  the  Riverside 
fairy  shrimp  [Streptocephalus  woottoni) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification  or 
Curtailment  of  Its  Habitat  or  Range 

The  habitat  and  range  of  these  four 
species  has  been  greatly  reduced. 
Vernal  pools,  existing  as  slight 
depressions  on  fiat  mesas,  are  found  In 
locations  that  are  especially  vulnerable 
to  urban  and  agricultural  development. 
Many  pool  groups  have  been  entirely 
eliminated  and  replaced  with  luban  or 
agricultural  developments. 

In  1979,  Pogogyne  nudiuscula  was 
limited  to  10  pool  groups  on  Otay  Mesa 


containing  some  170  individual  vernal 
pools.  By  1986.  this  species  had  been 
extirpated  from  3  pool  groups 
encompassing  about  38  pools.  The  plant 
was  limited  to  a  single  pool  in  two 
groups  and  noticeably  declining  in 
another  group.  Vehicular  activity  was 
occurring  in  two  of  the  remaining  groups 
and  partially  explained  one  of  the 
extirpations.  Excessive  cover  of  weedy 
non-native  grasses  was  noted  in  six  of 
the  pool  groups  and  partially  explained 
two  extirpations.  Only  one  pool  group 
was  described  as  having  dense 
populations  of  this  plant  This  particular 
site  is  near  a  proposed  correctional 
facility  (Bauder  1986).  Pogogyne 
nudiuscula  is  presently  known  to  remain   ' 
in  only  four  vernal  pool  complexes,  all 
on  Otay  Mesa.  In  the  drought  year  of 
1989.  P.  nudiuscula  was  only  found 
within  one  pool  complex  made  up  to  30 
pools  with  a  pool  surface  area  totaling 
less  than  1  acre  (Bauder.  Dept.  of 
Biology.  San  Diego  State  University, 
pers.  comm.). 

In  1979.  Orcuttia  califomica  occuired 
on  Otay  Mesa  in  7  pool  groups 
containing  34  vernal  pools.  By  1966, 
plowing  had  destroyed  11  of  these 
vernal  pools.  The  invasion  of  alien 
plants  and  livestock  grazing  (see 
discussion  below  under  Factor  E)  j 

explained  the  extirpation  of  O. 
califomica  from  13  pools.  Orcuttia 
califomica  presently  occurs  In  only  2 
vernal  pool  complexes  on  Otay  Mesa 
that  contain  10  vernal  pools.  All  of  the 
remaining  10  pools  supporting  O. 
califomica  on  Otay  Mesa  were  grazed 
by  hvestock.  and  5  were  adversely 
affected  by  trampling  associated  with 
Mexican  citizens  attempting  to  enter  the 
United  States  from  adjacent  Mexico 
(less  than  5  miles  away)  (Bauder  1986). 
Two  vernal  pool  complexes  in 
southwestern  Riverside  County  also 
contain  this  species.  One  of  these 
complexes  is  partially  preserved  within 
The  Nature  Conservancy's  Santa  Rosa 
Plateau  Reserve.  The  other  complex  is 
located  within  the  14  acre  Skunk  Hollow 
pool,  the  last  remaining  valley  type 
vernal  pool  in  Riverside  County.  This 
pool  is  often  plowed  and  is  within  the 
general  locale  of  a  conditionally 
approved  residential  development.  The 
actual  pool  and  some  portion  of  its 
watershed  are  currently  being  studied 
for  development  of  a  conservation  plan, 
as  required  by  Riverside  County.  The 
purpose  of  the  study  is  to  determine  the 
amount  of  supporting  watershed  to  be 
included  in  the  reserved  area:  it  does  not 
actually  offer  permanent  protection  to 
Skunk  Hollow's  watershed. 

The  Service  is  aware  of  37  separate 
proposed  Precise  Plans  and  Tentative 
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Maps  that  hwe  beea  filed  for  Otay 
Mesa,  as  required  by  the  Cahfomia 
Enviromnentai  Quality  Act.  These  plans 
eaoompass  approxinatefy  89  percent  of 
the  undeveloped  portioo  of  the  mesa 
within  the  farisdiction  of  the  Crty  of  San 
Diego  aod  virtually  all  but  four  of  the 
remaiiung  vernal  pool  complexes.  Of  the 
four  remaining  poo4  comptexes,  three 
are  adversely  affected  by  other 
activities  or  development  propoeah. 
Prelirainary  desipis  by  the  California 
Department  of  Transportation  for  State 
Route  125  inotaie  atignmewts  ttMt  sever 
the  existing  nataral  comection  betweea 
two  of  the  largest  remainhig  vernal  pool 
complexes  on  Otay  Mesa.  The 
construction  of  this  new  tnajor  highway 
access  route  into  Otay  Mesa  would 
further  facilitate  ^  development  The 
Immip'ation  Service  has  recently 
proposed  a  Border  Control  project  (the 
Big  Ditch]  that  would  result  in  indirect 
and  direct  adverse  impacts  to  vernal 
pooU.  Tlie  existing  Broavn  Field  Akport 
is  presently  being  evaluated  as  a 
poteatial  site  for  aa  IntematioDal 
Airport  servicing  San  Diego.  This 
proposal  includes  alternative  runway 
alignmenta  thai  would  4esftroy  portions 
of  one  of  die  two  largest  remaioiiig 
vernal  pool  complexes. 

Eryngkim  aristaiaUim  var.  parishii 
has  the  largest  remaining  chstiibution  of 
the  three  plant  species  under 
consideration  herein,  bi  1979,  this 
species  was  krxiwn  from  86  pool  groups; 
by  1986  this  plant  remained  m  SI  pool 
groups.  Although  three  sites  receive 
sane  protection,  ftte  remaining  pool 
groups  are  threatened  by  one  or  more  of 
the  following:  art>an  development,  off- 
road  vehicular  traffic  trash  damping, 
grazii^  mowing  or  plowing,  highway 
constmction,  invasioa  by  w«edy  exottcsi 
drainage  or  nvatershed  afterattons  (often 
due  to  adiacent  urban  development], 
military  activities,  and  Sampling 
associated  with  iMegal  ohens  entering 
the  Lhiitod  States  (Bauder  IWS). 

The  Riverside  fairy  shrimp  is  also 
vulnerable  to  any  land  ese  changes 
affecting  the  pook  where  it  is  foand. 
This  species  inhabits  the  Skunk  HoHow 
vernal  pool,  which,  as  previotMfly 
discussed,  is  within  a  planned 
development.  Other  sites  supporting  the 
fairy  shrimp  may  lack  some  of  the 
tyjrtcal  vegetation  of  vernal  pools.  b«t 
that  oondrtion  probably  reflects  impacts 
from  past  agricultural  activities.  One 
pool  is  located  within  an  approved  tract 
map  for  a  housing  developnient.  A  third 
pool  is  on  a  parcel  currently  the  subject 
of  a  Specific  Plan  (housing  development) 
proposal.  This  pool  is  in  an  agricultural 
field  aev  Ike  Skonk  Holbw  pool  and 
has  been  recently  disced;  the 


Environmental  Impact  Report  prepared 
for  the  Specific  Plan  failed  to 
acknowledge  the  existence  of  the 
species  on  the  site.  However, 
representatives  of  Ae  landowner  have 
expressed  a  wilHngness  to  offer  some 
protection  for  Ais  site.  A  fourth  poo!  is 
located  partially  on  private  land  and 
partiaBy  on  4e  Pechanga  Indian 
Reservation.  The  portion  on  private  land 
was  cultivated  during  1990.  The  Region's 
drought  conditions  over  Ae  last  2  to  S 
years  may  have  rendered  the  pool  dry 
enough  to  be  plowed.  A  fifth  pool, 
within  a  mile  of  the  fourth  site,  is 
kjcated  on  the  Pechanga  Indian 
Reservation.  Bureau  of  Indian  Affairs 
staff  have  indicated  that  they  can  do 
nothing  to  protect  these  pools  because 
they  are  on  land  belonging  to  individual 
Tribe  members.  The  section  7 
ret]uireraents  of  the  Act  would  apply  to 
these  pools  if  the  fairy  shrimp  were 
listed  as  endangered  [see  dlscussioo 
below  under  Available  Conservation 
Measures).  The  plant  species  found  in 
these  locatioas  are  typical  of  areas  that 
have  been  disturbed,  although  evidence 
of  recent  agricultural  activity  is  lacking. 
Of  the  five  pools  supporting  the  fairy 
shrimp  in  Riverside  County,  only  the 
Skunk  HoHow  vernal  pool  is  greater 
than  1  acre  in  size. 

Pools  also  have  been  de^aded  due  to 
the  use  of  off-road  vehicles.  These 
vehicles  compact  soils,  crush  plants 
when  water  is  in  the  pools,  cause 
turbidity,  axid  leave  deep  ruts.  The 
damage  may  aher  the  nucroiiydrology  of 
the  pools.  Dirt  roads  that  go  through  or 
adjacent  to  pools  are  widened  as 
motorists  try  to  avoid  the  inevitable  mud 
puddles.  Thus,  pools  are  gradaally 
destroyed  by  vehicles  traveling  on 
adjacent  dirt  roads.  Vehide  access  and 
damage  has  occurred  on  virtually  all 
remaining  vernal  pool  complexes. 

Livestock  ^^zing  occurs  on  Otay 
Mesa  in  areas  where  several  vernal  fiool 
complexes  coUectivdy  contain  all  ionr 
of  the  species.  Plants  within  pools  may 
be  trampled  and  kilkd.  or  9^zed  by 
livestock  prior  to  setting  of  seed. 
Eryngium  aristuJatuw  var.  parishii  is 
sometimes  able  to  witlistand  light 
grazing  pressure  because  of  the 
buffering  effect  of  its  perennial  tap  root. 

Trash  damping  also  degrades  vernal 
pools.  Chunks  of  concrete,  tires, 
refrigerators,  sofas,  and  other  pieces  of 
garbage  or  debris  have  been  foond  in 
pools  containing  tficac  four  species.  This 
trash  crashes  or  shades  vernal  pool 
plants,  disrupts  the  hydrologic  functions 
of  the  pooL  and  in  some  esses  may  ■ 
release  toxic  sabstances. 

The  vernal  pool  habitat  upon  which 
these  four  species  depend  is  also 


vulnerable  to  indirect  destruction  due  to 
an  alteration  of  tke  stipporting 
watershed.  An  incfeasc  in  water  dne  to 
urban  run-off  leads  to  increased 
inuodatioa  and  nukes  the  poois 
volneraUe  to  invaaon  by  marsh  species 
resulting  in  decreased  abundance  of 
obligate  vernal  pool  taxa.  At  the  other 
extreme,  some  pools  have  been  drained 
or  blocked  from  their  source  of  water 
and  have  shown  an  increased 
dominatian  by  upland  plant  species. 
Orcuttia  cahfomica  usually  occurs  in 
the  deepest  portion  of  vernal  pools  and 
occurs  in  some  pools  w^  marshy 
elements.  Hence,  it  is  more  l&dy  to  be 
adversely  aftectod  by  the  latter  type  of 
drainage  alteration.  Adjacent 
developments  are  often  responsible  for 
these  drainage  alteratusn. 

B.  OverutiUzation  for  Commercial. 
Recreational  Scieatific.  or  Educational 
Purposes 

Overutilizatioo  is  wA  known  to  be  a 
factor  for  the  three  plants,  but 
■nrestrided  collecting  for  scientiftc  or 
horticiJtural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  oould  result  from  increased 
pidjlicity.  Taking  of  the  Riverside  fairy 
shrimp  for  these  purposes  has  not  been 
documented. 

C.  Disease  or  Predathn 

Orcutta  califomioa  is  consumed  by 
cattle  in  areas  where  vernal  pools  are 
within  pastures.  The  other  three  species 
are  not  known  to  be  affected  by  disease 
or  predation. 

D.  The  Inadequacy  of  Existitig 
Regulatory  Mechanisms 

Existing  regulatory  mechanisms  are 
not  sufficient  to  reduce  the  losses  of 
Orcuttia  califomica,  Pogogyne 
nudiuscula,  Eryngium  aristulatum  var. 
parishii,  and  the  Riverside  fairy  shrimp. 
Vernal  pools,  as  isolated  wetlands  and 
waters  of  the  United  States,  are 
regulated  by  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Act.  The  Corps 
generally  does  not  require  individual 
permits  for  impacts  on  less  tfian  one 
acre  of  wetlands  or  isolated  %vaters  of 
the  United  States  above  the  headwaters. 
Most  individual  vernal  pools  are  less 
than  one  acre  in  size  and  fall  under 
nationwide  permit.  Thus,  for  most  pools, 
section  404  of  the  Clean  Water  Act  has 
not  historically  provided  adequate 
protection  to  these  species  from  grading 
or  fill  activities.  However,  in  October 
1987.  the  Corps  released  a  PubHc  Notice 
proposiitg  to  exercise  their  discretionary 
authority  and  exert  jurisdiction  over 
verrml  pools  regardless  of  size  or  the 
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lack  of  sensitive  or  endangered  species 
in  the  pools.  Informally  the  Corps  has 
been  requiring  permits  for  the  discharge 
of  fill  into  vernal  pools.  However,  they 
have  yet  to  officially  require  notification 
to  the  Corps  Regulatory  Branch  of 
proposals  to  discharge  fill  material  Into 
vernal  pools. 

Section  404  regulates  the  discharge  of 
fill  material,  but  it  does  not  regulate 
other  activities  such  as  grazing,  off-road 
vehicle  activity,  and  seeding  with  non- 
native  species.  Moreover,  section  404  of 
the  Clean  Water  Act  does  not  regulate 
activities  within  the  watershed  (i.e., 
adjacent  upland]  of  vernal  pools.  The 
watershed  is  an  essential  component  of 
the  vernal  pool  ecosystem.  The 
disturbance  and/or  loss  of  watershed 
can  result  in  greatly  reduced  amount 
and  duration  of  water  in  the  vernal  pool 
and  thereby  adversely  affect  all  four  of 
the  proposed  species. 

Pools  containing  the  federally  listed 
Pogogyne  abramsii  have  been  subject  to 
individual  permit  actions  under  section 
404  of  the  Clean  Water  Act  because  of 
the  presence  of  an  endangered  species. 
In  the  past,  P.  nudiuscula  may  have 
occurred  in  the  same  pools  as  P. 
abramsii,  east  of  Balboa  Park  and  south 
of  Mission  Valley  in  San  Diego; 
however,  these  pools  have  been  lost 
(Bauder  1988).  Orcuttia  califomica  and 
P.  abramsii  are  not  sympatric.  Thus,  the 
listing  of  P.  abramsii  has  not  reduced 
the  degree  of  threat  to  P.  nudiuscula  and 
O.  califomica. 

Pogogyne  nudiuscula,  Orcuttia 
califomica,  and  Eryngium  aristulatum 
var.  parishii  are  listed  as  endangered  by 
the  California  Fish  and  Game 
Commission  (State).  Listing  by  the  State 
requires  that  individuals  who  wish  to 
possess  listed  species  obtain  a 
memorandum  of  understanding  from  the 
California  Department  of  Fish  and  Game 
(Department).  Under  the  California 
Endangered  Species  Act  of  1985,  State 
lead  agencies  are  required  to  consult 
with  the  Department  when  their  projects 
would  affect  State  listed  species.  Few 
State  projects  are  anticipated  that  would 
affect  P.  nudiuscula,  O.  califomica,  E. 
aristulatum  var.  parishii,  and  the 
Riverside  fairy  shrimp.  The  prohibition 
against  possession  does  not  reduce  the 
degree  of  threat  resulting  from  adverse 
modification  of  vernal  pool  habitat 
incidental  to  other  activities  such  as 
grading. 

No  formal  programs  currently  exist  to 
protect  the  Riverside  fairy  shrimp.  In 
response  to  concerns  expressed  by 
conservation  organizations,  the 
California  Department  of  Fish  and 
Game,  and  the  Fish  and  Wildlife 
Service,  the  County  of  Riverside  has 
conditioned  one  Specific  Plan  to  set  one 


pool  aside  as  an  area  for  further  study  to 
provide  temporary  protection  for  the 
Riverside  fairy  shrimp;  the  remainder  of 
the  large  residential  project  was 
approved.  The  County  Planning  Director 
indicated  that  the  County  would  attempt 
to  prevent  grading  on  another  site  where 
an  approved  tract  would  eliminate  one 
pool.  This  site,  however,  was  recently 
cleared.  No  Federal  or  State  laws 
protect  the  Riverside  fairy  shrimp,  and 
minimal  protection  given  to  the  species 
has  been  the  result  of  local  planning 
decisions. 

In  1980,  the  City  of  San  Diego 
instituted  a  vernal  pool  preservation 
program  wherein  developers  pay  a  fee 
to  a  preservation  fund  when  a  project 
would  destroy  vernal  pools.  The  amount 
of  the  fee  required.  $4,000.00  per  vernal 
acre  (usually  only  a  small  fraction  of  a 
t>'pical  acre  of  land  containing  vernal 
pools],  is  not  sufficient  to  replace  the 
lost  habitat  that,  in  some  cases,  sells  far 
in  excess  of  $100,000  per  acre.  The  City 
of  San  Diego  has  acciunulated 
approximately  $700,000  (from  collections 
and  interest]  through  this  program  for 
the  loss  of  over  600  pools.  The  City  of 
San  Diego  has  purchased  one  9  acre  site 
containing  several  vernal  pools  utilizing 
$450,000  of  the  mitigation  fund. 

During  1986,  a  study  of  vernal  pools 
revealed  that  little  protection  has  been 
afforded  vernal  pools  even  though 
several  jurisdictions  may  apply. 
Recorded  vernal  pool  losses  since  1979 
Indicated  that  79  percent  of  pools 
covered  under  the  City  of  San  Diego's 
plan  and  the  California  Environmental 
Quality  Act  have  been  lost.  Those  pool 
groups  where  permits  pursuant  to 
section  404  of  the  Clean  Water  Act  were 
required  have  shown  a  26  percent  loss. 
Eight  percent  of  the  pools  on  federally- 
owned  lands  have  been  lost  (Bauder 
1986). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence. 

Many  vernal  pools  on  Otay  Mesa 
have  become  dominated  by  alien  plants 
such  as  the  common  grass  Lolium 
perenne.  This  species  is  tolerant  of 
inundation  and  crowds  out  the  native 
vernal  pool  species  such  as  Pogogyne 
nudiuscula,  Orcuttia  califomica,  and 
Eryngium  aristulatum  var.  parishii. 
Ranchers  have  introduced  exotic  species 
into  some  areas  to  increase  the  amount 
of  forage  available  to  livestock. 

Pogogyne  nudiuscula  remains  on  a 
few  sites  on  Otay  Mesa  in  San  Diego 
County.  Orcuttia  califomica  also  is 
restricted  to  a  few  sites  on  Otay  Mesa 
and  on  the  Santa  Rose  Plateau. 
Unpredictable  natural  events  such  as 
drou^t  would  be  more  devastating  to 
these  species  due  to  their  fragmented 


and  restricted  range.  The  geographically 
restricted  range  and  distribution  of  these 
species  increases  the  possibility  that 
ordinary  agricultural  activity  or 
development  in  these  rapidly  growing 
areas  could  destroy  a  significant  portion 
of  the  species'  remaining  population  and 
habitat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  In  determining  to  propose 
this  rule.  Based  upon  this  evaluation,  the 
preferred  action  is  to  list  Pogogyne 
nudiuscula,  Orcuttia  califomica, 
Eryngium  aristulatum  var.  parishii,  and 
the  Riverside  fairy  shrimp  as 
endangered.  These  species  are 
California  endemics  with  very  specific 
habitat  requirements.  Endangered  status 
is  proposed  because  urban  development, 
agricultural  land  conversion,  and  other 
factors  have  destroyed  97  percent  of  the 
habitat  that  was  once  available  in  the 
San  Diego  area.  For  the  reasons 
discussed  below  the  Service  is  not 
proposing  to  designate  critical  habitat 
for  these  species. 

Critical  HablUt 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
for  these  three  plant  species  and  the 
Riverside  fairy  shrimp  is  not  prudent  at 
this  time.  As  discussed  under  Factor  A 
in  the  "Summary  of  Factors  Affecting 
the  Species,"  these  plant  species  are 
vulnerable  to  trampling.  Curiosity 
seekers  may  investigate  vernal  pools 
and  inadvertently  further  degrade  the 
habitat  of  these  three  plants  and  the 
Riverside  fairy  shrimp  by  trampling. 
Publication  of  precise  maps  and 
descriptions  of  critical  habitat  for  the 
three  plants  would  increase  the  degree 
of  threat  to  these  plants  from  take  or 
vandalism  and.  therefore,  could 
contribute  to  their  decline  and  increase 
enforcement  problems.  The  listing  of  the 
plants  as  endangered  publicizes  their 
rarity  and,  thus,  can  make  these  plants 
more  attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  All 
involved  parties  and  landowners  will  be 
notified  of  the  general  location  and 
importance  of  protecting  the  habitat  of 
these  species.  Protection  of  the  habitat 
of  these  species  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  consultation 
process.  Therefore,  the  Service  finds 
that  it  would  not  be  prudent  to 
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determine  critical  habitat  for  Pogogyne 
nudiuscula,  Orcuttia  califomica, 
Eryr.gium  aristulatum  var.  parishii,  and 
the  Riverside  fairy  shrimp  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated 
following  listing.  The  protection  required 
of  Federal  agencies,  the  prohibitions 
against  taking  and  harm  of  the  Riverside 
fairy  shrimp,  and  certain  activities 
involving  hsted  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being  proposed. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  lily^  to  jeopardize  the 
continued  existence  of  such  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  agencies  expected  to  have 
involvement  with  these  species  include 
the  U.S.  Army  Corps  of  Engineers  and 
the  Environmental  Protection  Agency 
due  to  their  permit  authority  under 
section  404  of  the  Clean  Water  Act. 
Federal  Aviation  Administration 
jurisdiction  would  apply  to  vernal  pools 


near  Montgomery  Field  within  the  City 
limits  of  San  Diego  and  at  Brown  Air 
Field  on  Otay  Mesa.  Miramar  Naval  Air 
Station  contains  vernal  pools  with  not 
only  the  three  plant  species  but  also 
Pogogyne  abramsii  which  is  presently 
listed  as  endangered.  Camp  Pendleton 
contains  some  vernal  pools  and  is 
owned  by  the  U.S.  Marine  Corps.  The 
Veterans  Administration  will  be 
required  to  consider  the  consequences 
of  funding  housing  loans  where  these 
species  or  their  habitat  occur.  The 
Immigration  and  Naturalization  Service 
will  need  to  evaluate  its  activities  and 
its  effects  on  these  species.  This  agency 
may  be  able  to  offer  some  help  where 
trampling  associated  with  Mexican 
citizens  entering  the  United  States  is 
occurring.  The  Federal  Highway 
Administration  will  likely  be  involved 
through  potential  funding  of  a  portion  of 
future  highway  construction  that  could 
affect  these  species.  The  Bureau  of 
Indian  Affairs  may  need  to  evaluate 
future  proposals  that  may  affect  the 
Riverside  fairy  shrimp. 

The  Act  and  its  implementing         , 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  With  respect  to 
the  three  plants  proposed  herein,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act.  implemented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in  part, 
make  it  illegal  with  respect  to  any 
endangered  plant  for  any  person  subject 
to  the  jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce; 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  for  endangered 
species  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  would  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  collect, 
or  to  attempt  any  of  these),  import  or 
export,  transport  in  interstate  or  foreign 


commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  wildlife.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  for  the 
three  plant  species  since  these  species 
are  not  common  in  cultivation  or  in  the 
wild.  Additionally,  these  species  have 
speciHc  germination  and  growth 
requirements  consisting  of  seasonal 
inundation,  which  would  be  difficult  to 
recreate  in  cultivation. 

Regulations  governing  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  wildlife  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to    : 
relieve  undue  economic  hardship  that  ' 
would  be  suffered  if  such  relief  were  not 
available.  The  Riverside  fairy  shrimp  is 
not  in  trade,  an  such  permit  requests  are 
not  expected. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  plants  and  i 

inquiries  regarding  them  may  be 
addressed  to  the  office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive.  Room 
432,  Ariington,  Virginia  22203-3507  (703/ 
358/2104  or  FTS  921-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the      | 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act;     - 
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(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species;  and, 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Office  Supervisor  (See 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regidations  Promulgation 
PART  17-{AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L  99- 
625, 100  Stat.  3500:  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  \  17.12(h} 
by  adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

S  17.12    Endangered  snd  thr*at*n*d 

plants. 

•        •        •        •        • 


Statue        W»,eoli«ed        SSSi  ^' 


Apiaceae — Parsley  family 

•  •                                            •                   ;  •                                            • 

Eryngium  aristulatum  var.  parishii... ..  San  Diego  buttorvcelery U.SA  (CA) E 

•  •                              •  •                              • 

Lamiaceae — Mint  family 

.                                •                                •  •                                • 

Pogogyne  nudiuscula Otay  Mesa  mint ~~~^  U.SA  (CA) ... E 

Poaceae — Grass  family 

,                            .                            •  •                            • 

Orcuttia  califomica CaWomip  Orcutt  graaa U.SA  (CA) E 


NA 


NA 


NA 


NA 


NA 


NA 


3.  It  is  proposed  to  amend  9  17.11(h) 
by  adding  the  following,  in  alphabetical 


order  under  Crustaceans,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


9  17.1 1    Endangered  and  threatened 


(h) 
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Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate 

population 

wtiere 

endangered  or 

threatened 


Status 


When  listed 


Critical 
habitat 


Special 
rules 


Crustaceans 

•  •  • 

Shrimp,  Riverside  fairy Slreptocephalus  mnottoni U.S.A.  (CA). 


NA 


NA 


Dated:  September  30. 1991. 
Richaid  N.  Smith. 

Director,  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  91-27070  Filed  11-8-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Announcement  to  the  State  Governors 
of  an  Invitation  To  Participate  In  the 
Presidential  Initiative  for  State  Rural 
Development  Councils 

aqency:  Department  of  Agriculture, 
ACTION:  Notice  of  announcement. 

SUMIMARY:  The  President  of  the  United 
States  is  inviting  the  State  and 
Territorial  Governors  to  participate  in  a 
partnership  with  the  Federal 
government  to  form  State  Rural 
Development  Councils. 

DATES:  The  Governors  are  to  respond 
with  a  letter  of  intent  to  the  Secretary  of 
Agriculture  by  December  15, 1991.  The 
letters  of  intent  will  be  reviewed,  State 
proposals  discussed  with  the  responding 
States,  and  the  first  class  of  States 
selected  by  March  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Robert  (Bob)  Lovan,  The  Presidential 
Initiative  on  Rural  Development,  O^ice 
of  Small  Community  and  Riu-al 
Development,  room  5405  South  Building, 
USDA,  Washington,  DC  20250,  (202]  690- 
2583. 

SUPPLEMENTARY  INFORMATION:  January 
1990,  President  Bush  announced  a  six- 
point  plan  for  a  Rural  Development 
Initiative  in  the  report,  "Rural  Economic 
Development  in  the  QO's:  A  Presidential 
Initiative.":  (1)  Form  a  Presidential 
Council  on  Rural  America,  (2)  establish 
State  Rural  Development  Councils 
(SRDC).  (3)  conduct  rural  development 
demonstrations,  (4)  expand  the  Rural 
Information  Center,  (5)  target  Federal 
rural  development  programs,  and  (6) 
make  a  permanent  standing  conunittee 
on  rural  development  for  the  President's 
Economic  Policy  Council.  This 
announcement  is  an  invitation  to  the 
Governors  to  expand  the  second  action 


item  (SRDCs)  from  the  8  pilot  States  to 
an  16  additional  States. 

Dated:  November  5. 1991. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

PH  Doc.  91-27102  Filed  11-8-91;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  91-14S1 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  To  Field  Test  Genetically 
Engineered  Organisms 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

action;  Notice. 

summary:  We  are  advising  the  public 
that  six  environmental  assessments  and 
nndings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Healtfflnspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  assessments  provide  a 
basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
organisms  will  not  present  a  risk  of  the 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  these  findings  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  environmental  impact 
statements  need  not  be  prepared. 
ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  Petrie.  Program  Specialist, 
Biotechnology  Permits,  Biotechnology. 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 


room  850,  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD,  20782,  (301)  436- 
7612.  For  copies  of  the  environmental 
assessments  and  findings  of  no  i 

significant  impact,  write  Mr.  Clayton 
Givens  at  this  same  address.  The 
documents  should  be  requested  under 
the  permit  number  listed  below. 
SUPPLEMENTARY  INFORMATION: 

The  regulations  in  7  CFR  part  340 
regulate  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products  that 
are  plant  pests  or  that  there  is  reason  to 
believe  are  plant  pests  (regulated 
articles).  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  into  the  United  States.  The 
regulations  set  forth  procedures  for 
obtaining  a  limited  permit  for  the 
importation  or  interstate  movement  of  a 
regulated  article  and  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
applications.  APHIS  assessed  the 
impact  on  the  environment  of  releasing 
the  organisms  under  the  conditions 
described  in  the  permit  applications. 
APHIS  concluded  that  the  issuance  of 
the  permits  listed  below  will  not  present 
a  risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessments  and 
findings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicants  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and        * 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms: 
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Pwiiiil  No. 

1  siiisiwe 

DM* 
isauwl 

OrQaniam 

Rekj  teal  tocallon 

91-151-0 

fii-lA7-pi 

Monsanto  Agncultufs)  Company 

Pioneer  Hi-Bred  Intemational.  In- 
«yporated. 

Pttoeer  Hl-8red  Intamational.  In- 
corporated 

Upjofm  Company.   ..       

Upiohn  Company 

Catgene,  kxxyporated  — _ 

09-24-91 
09-24-91 

09-24-91 

10-04-91 

10-04-91 
10-15-91 

Soybean  plants  geneticalty  engineered  to 
express  tolerance  to  ttie  hertxcide  gly- 
phosate. 

Com  p4ants  genetically  engineered  to  ex- 
press a  wtteal  germ  sggiutifun  (WGA). 

an  com  borer. 

Com  plants  genetically  engirwcred  to  ex- 
press a  wTteat  germ  agglutinin  (WGA). 
ivNcti  inhibds  the  gro*tV>  ol  the  Europe- 
an com  borer. 

Soybean  plants  genetically  engineered  to 
express  me  B  glucuronidase  (GUS)  and 
phosphmottmcin  acetyluansferase  (PAT) 
enzymes. 

Com  plants  genetically  engineered  to  ex- 
press   a    gtufosmate    phoephinothridn 

Rapeseed  plants  genebcaMy  engineered  to 
express  an  o*  modification  gene  and 
kanamycm  resistaoce. 

Isabeta.  Puerto  Rico 
Kauai  County.  Hawaii 

0*de  County.  Florida 

Isabeia.  Puerto  Rico 

Isabeia.  Puerto  Rico 

Bakar.  Sumter  and  Tift  CounOet. 
Georgia 

- 

91-197.09 

91-203-01     Irenemnt    Ol    permit 
#91-274-05.  issued  on  11-15- 
90). 

91-218-02    (renMval    o(    perraA 
#91-074-01.  issued  on  06-05- 
91). 

91-ie»-01 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  19®  (NEPA)  (42  U.S.C.  4331  et  seq.), 
(2)  Regulations  of  the  Council  on 
Enviroiunental  Quality  for  Implementing 
the  Procedural  Pro\isions  of  NEPA  (40 
CFR  parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-503W, 
August  28. 1979,  and  44  FR  51272-51274. 
August  31. 1979). 

Done  in  Washingtoa  DC  this  1st  day  of 
November  1991. 

Robert  Melland. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  91-27105  Filed  11-8-91:  8:45  am] 

MLUNO  COOC  M1».«4-ll 


Rural  Electrification  Administration 

Blue  EarttvNIcoUet-Faribauit 
Cooperative  Assoc.;  Finding  of  No 
Significant  Impact 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  the  Council  on  Enviroiimental 
Quality  Regulations  (40  CFR  parts  1500- 
1508).  and  REA  Environmental  Policies 
and  Procedures  (7  CFR  part  1794).  has 
made  a  Finding  of  No  Significant  Impact 


(FONSI)  with  respect  to  a  project 
proposed  by  Blue  Earth-Nicollet- 
Faribault  Cooperative  Association 
(Benco)  under  REA's  Rural  Economic 
Development  Loan  and  Grant  Program. 
The  project  consists  of  purchasing  and 
developing  a  16  hectare  (40  acre) 
industrial  park  in  Nicollet  Coimty. 
Minnesota.  Benco  of  Mankato. 
Minnesota,  has  requested  approval  of 
financing  assistance  from  REA. 

FOR  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  Benco's  Borrower's 
Environmental  Report  (BER),  may  be 
reviewed  at  and  copies  obtained  ht>m 
the  office  of  the  Director,  Northern 
Regional  Division.  REA.  room  0243. 
South  Agriculture  Building,  Washington, 
DC  20250,  telephone  (202)  720-1420,  or  at 
the  office  of  Benco,  P.O.  Box  a  Mankato. 
Minnesota  56002,  telephone  (507)  387- 
7963,  during  regular  business  hours. 
Questions  or  comments  on  the  proposed 
project  should  be  sent  to  the  REA 
contact 

SUPPLEMENTARY  INFORMATION:  REA  haS 

reviewed  the  BER  submitted  by  Benco 
and  has  determined  that  it  represents  an 
accurate  assessment  of  the  scope  and 
level  of  environmental  impacts  of  the 
proposed  project.  The  BER,  which 
includes  input  from  certain  state  and 
Federal  agencies,  has  been  adopted  by 
REA  to  serve  as  its  Environmental 
Assessment  (EA).  The  project  consists 
of  purchasing  and  developing  a  16 
hectare  industrial  park  in  Nicollet 
County.  Minnesota. 

REA  has  determined  that  the  adopted 
BER  adequately  considered  the  potential 
impacts  of  the  proposed  project  and 
concluded  that  approval  of  the  project 
would  not  result  in  a  major  Federal 


action  significantly  affecting  the  quality 
of  the  human  environment.  REA 
determined  that  the  proposed  project 
will  have  no  effect  on  cultural  resources, 
floodplains,  wetlands,  water  quality,  air 
quality  or  threatened  or  endangered 
species  or  critical  habitat.  REA  also 
concluded  that  there  will  be  no 
significant  impact  on  important 
farmland  due  to  this  proposed  project 
REA  has  identified  no  other  matters  of 
potential  environmental  concern  related 
to  the  proposed  project. 

Alternatives  examined  for  the 
proposed  project  included  no  action  and 
alternative  sites.  REA  determined  that 
the  proposed  project  is  an 
environmentally  acceptable  alternative 
that  meets  Benco's  need  with  a 
minimum  of  adverse  environmental 
impact.  REA  has  concluded  that  project 
approval  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  himian  environment 
Therefore,  the  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures. 
7  CFR  part  1794.  Benco  published  a 
notice  in  a  newspaper  of  general 
circulation  in  the  area  and  requested 
comments  on  the  proposed  project.  The 
public  was  given  30  days  to  respond  to 
the  notice.  No  responses  to  the  notice 
were  received  by  Benco  or  REA. 

Dated:  November  1, 1991. 
George  E.  Pratt 

Deputy  Administrator — Programs  Operations. 
(FR  Doc.  91-27038  Filed  11-8-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

(Docket  6»-91] 

Foreign-Trade  Zone  41— Milwaukee, 
Wl;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Foreign-Trade  Zone  of 
Wisconsin.  Ltd.,  grantee  of  FTZ  41, 
requesting  authority  to  reorganize  and 
expand  its  zone  in  Milwaukee, 
Wisconsin,  within  the  Milwaukee 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act  as  amended  (19  U.S.C.  81a-81u). 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
October  29, 1991. 

FTZ  41  was  approved  in  1978  (Board 
Order  136,  43  FR  46887. 10/11/78)  and 
expanded  in  1981  (Board  Order  178.  46 
FR  40718,  8/11/81)  and  in  1985  (Board 
Order  315,  50  FR  43749, 10/29/85).  The 
zone  project  currently  consists  of  4  sites 
(200  acres):  Site  1  (78,000  sq.  ft.)  within 
the  Ace  World  Wide  Industrial  Park, 
Milwaukee;  Site  2  (120  acres)  at  the 
West  AUis  Industrial  Center,  West  Allis 
(former  Allis  Chalmers  plant);  Site  3  (3 
parcels.  50  acres)  within  the  City's 
Northwestern  Industrial  Park;  and.  Site  4 
(30  acres)  at  Milwaukee's  airport. 

The  applicant  is  requesting  authority 
to  delete  Sites  1,  3,  and  4  from  the  zone 
project  and  add  a  site  (new  Site  1)  at  the 
Port  of  Milwaukee.  This  site  would 
cover  the  entire  Port  complex  (300 
acres),  which  is  owned  by  the  City  and 
operated  by  the  City's  Board  of  Harbor 
Commissioners.  Zone  activity  at  this  site 
would  be  conducted  as  a  part  of  Port 
operations. 

No  approvals  for  manufacturing  are 
being  sought  at  this  time.  Such  requests 
would  be  made  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  ).  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  \JS.  Department  of 
Commerce,  Washington,  DC  20230; 
Richard  Rudin,  District  Director,  U.S. 
Customs  Service,  North  Central  Region, 
P.O.  Box  37260,  Milwaukee.  WI  53237; 
and.  Colonel  Richard  Kanda.  District 
Engineer,  U.S.  Army  Engineer  District 
Detroit  P.O.  Box  1027,  Detroit,  MI  48231. 

Comments  concerning  the  proposed 
zone  expansion  are  invited  in  writing 
from  interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 


postmarked  on  or  before  December  27, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  517  East  Wisconsin  Avenue, 

room  606,  Milwaukee,  WI  53202; 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zone  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14tn  and  Pennsylvania  Avenue.  NW., 

Washington.  DC  20230. 

Dated:  November  &.  1991. 
Dennia  Pucdnelli, 

Acting  Executive  Secretary. 

(FR  Doc.  91-27132  Filed  11-8-91;  8:45  am] 

MLUMO  COM  ISIO-Oe-N 


intemational  Trade  Administration 

[A-68a-8071 

Industrial  Belts  and  Components  and 
Parts  Tliereof ,  Wiiettter  Cured  or 
Uncured,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Intemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by  the 
petitioner,  the  Gates  Rubber  Company, 
and  several  respondents,  the 
Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidimiping  duty  order  on  industrial 
belts  and  components  and  parts  thereof, 
whether  cured  or  uncured,  (hereafter 
referred  to  as  industrial  belts)  from 
Japan.  This  review  covers  various 
manufacturers  and  exporters  of  this 
merchandise  to  the  United  States  during 
the  period  of  February  1, 1989  through 
May  31. 1990,  As  a  result  of  the  review, 
the  Department  has  preliminarily 
determined  that  dimtping  margins  exist 

Interested  parties  are  invited  to 
comment  on  the  preliminary  results  of 
this  administrative  review. 
EFFECTIVE  DATE:  November  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  Vannatta  or  Jeffrey  Laxague. 
Office  of  Agreements  Comp  iance. 
Intemational  Trade  Administration  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone  number  (202)  377- 
3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  14. 1989.  the  Department 
published  in  the  Federal  Register  (54  FR 


25314)  the  antidumping  duty  order  on 
industrial  belts  from  Japan.  We  received 
timely  requests  from  the  petitioner  and 
several  respondents  that  the  Department 
conduct  an  administrative  review  for  the 
period  of  February  1. 1989  through  May 
31. 1990.  On  July  26, 1990  the  Department 
published  in  the  Federal  Register  (55  FR 
30490)  a  notice  of  initiation  of  the 
antidumping  administrative  review 
covering  four  companies:  Bando 
Chemical  Industries,  Ltd.,  Mitsuboshi 
Belting  Limited,  Nitta  Industries,  and  the 
NOK  Corporation.  The  Department  is 
now  conducting  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act).  Subsequent  to  the 
publication  date  of  the  notice  of 
initiation  for  this  review,  the 
Department  received  a  timely 
withdrawal  request  from  the  NOK 
Corporation.  As  there  were  no  requests 
for  a  review  of  the  NOK  Corporation 
from  any  other  interested  party,  the 
Department  is  now  terminating  the 
review  with  respect  to  this  company  in 
accordance  with  the  Department's 
regulaUons  19  CFR  353.22(a)(5). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  imcured,  from  Japan.  These 
products  include  V-belts.  synchronous 
belts,  and  other  industrial  belts,  in  part 
or  wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loops) 
belts,  or  in  belting  in  lengths  or  links. 
This  review  excludes  conveyor  belts 
and  automotive  belts  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks. 

During  the  period  of  review,  the 
merchandise  was  classifiable  under 
Harmonized  Tariff  System  (HTS) 
subheadings  3926.90.55,  3926.90.56. 
3926.90.57,  3926.90.59,  3926.90.60, 

4010.10.10,  4010.10.50,  4010.91.11. 
4010.91.15,  4010.91.19,  4010.91.50. 

4010.99.11,  4010.99.15,  4010.99.19, 
4010.99.50,  5910.00.10,  5910.00.90,  and 
7326.20.00.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  shipments  during 
the  period  of  February  1, 1989  through 
May  31, 1990,  from  three  Japanese 
manufacturers  and  exporters  of 
industrial  belts  to  the  United  States: 
Bando  Chemical  Industries.  Ltd.. 
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Klitsuboshi  Belting  Limited,  and  Nitta 
Industries. 

Preliminary  Results  of  the  Review 

Bando  Chemical  Industries.  Ltd.  and 
Nitta  Industries  did  not  respond  to  the 
Department's  questionnaire  requesting 
information  concerning  each  company's 
home  market  and  U.S.  sales.  Therefore 
the  Department  has  applied  the  best 
information  otherwise  available  (BIA)  to 
determine  the  dumping  marjjins  for  each 
of  these  two  companies.  As  BIA.  the 
Department  used  the  BIA  rate 
established  in  the  original  investigation, 
as  provided  in  the  petition.  The 
Department  used  this  selection  of  BIA  in 
accordance  with  the  hierarchy  set  forth 
in  Antifiction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof.  From  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
31692.  31705. 

Mitsuboshi  Belting  Limited  (VIBL) 
responded  to  the  Department's  original 
questionnaire  on  October  IZ  1990  and 
December  5, 1990.  In  response  to  the 
Department's  deficiency  letter  dated 
April  12. 1991.  MBL  submitted  an 
additional  narrative  response  on  May 
13, 1991,  a  supplemental  home  market 
sales  response  on  May  24, 1991.  and  a 
supplemental  exporters  sales  price 
(ESP}  response  on  May  30. 1991. 
However.  MBL  submitted  its  purchase 
price  deficiency  response  after  the 
deadline,  and  therefore  the  Department 
has  returned  this  response  and  does  not 
consider  it  to  be  a  part  of  the 
administrative  record.  On  August  13, 
1991,  the  Department  sent  MBL  a  letter 
requesting  information  on  entries  during 
the  period  of  review  as  well  as  a 
constructed  value  questionnaire 
covering  those  U.S.  industrial  belts  for 
which  there  were  no  sales  of  such  or 
similar  merchandise  in  the  home  market. 
On  September  3. 1991,  MBL  submitted 
the  information  concerning  entries 
during  the  period  of  review,  but  did  not 
provide  the  constructed  value  data  as 
requested. 

In  calculating  the  U.S.  sales  price,  the 
Department  used  purchase  price  and 
exporter's  sales  price,  as  defined  in 
section  772  of  the  Tariff  Act  (19  U.S.C 
1677a  (b)  &  (c)).  The  ESP  price  was 
based  upon  the  packed  ci.f.  price  to 
unrelated  purchasers  in  the  United 
States.  The  Department  made 
adjustments,  where  applicable,  for  U.S. 
and  foreign  inland  freight.  U.S.  duties, 
U.S.  and  foreign  brokerage,  ocean  freight 
and  marine  insurance,  repacking  in  the 
United  States,  commissions,  credit 
expenses,  discounts,  rebates, 
uncollected  Japanese  consumption 
taxes,  and  indirect  selling  expenses.  No 


other  ad)u8tment8  were  allowed.  U.S. 
purchase  price  sales  were  based  upon 
BIA.  using  MBL's  original  submission  to 
estimate  the  total  gross  value  of 
purchase  price  sales  and  applied  to  such 
values  the  rate  provided  in  the  petition 
from  the  original  investigation. 

The  Department  used  home  market 
price  as  defined  in  section  773  of  the 
Tariff  Act  (19  U.S.C  1677b)  to  calculate 
the  foreign  market  value.  Because  of  the 
large  volume  of  home  market 
transactions,  a  weighted-average  foreign 
market  value  (FMV)  was  calculated  for 
the  entire  sixteen  month  period  of 
review  in  accordance  with  section  777A 
of  the  Tariff  Act.  Because  section  777A 
requires  the  Department  to  insure  that 
samples  and  averages  be  representative 
of  the  transactions  under  review,  the 
Department  conducted  two  studies  to 
insure  that  the  results  would  be 
representative.  First,  monthly  weighted- 
average  home  market  gross  unit  price 
was  compared  to  the  weighted-average 
home  market  gross  unit  price  for  the 
entire  period.  The  Department  found 
that  the  period's  weighted-average  price 
for  more  than  ninety  percent  of  the 
products  sold  came  within  ten  percent  of 
the  monthly  weighted-average  price. 
Second,  the  Department  tested  whether 
the  home  market  gross  unit  prices  of  the 
subject  merchandise  consistently  rose  or 
fell  during  the  period  of  review.  No 
significant  correlation  was  found  to 
■exist  between  price  and  date  of  sale,  i.e. 
prices  did  not  consistently  rise  or  fall  so 
as  to  make  period  weighted-average 
prices  unrepresentative  of  home  market 
prices.  Therefore,  the  results  of  these 
tests  demonstrate  that  MBL's  pricing 
practices  remained  stable  during  the 
review  period,  thus  insuring  that  a 
weighted-average  FMV  for  the  sixteen 
month  period  of  this  review  is  as 
representative  of  home  market  prices  as 
the  traditionally  employed  monthly 
weighted-average  FMV.  The  Department 
is  satisfied  that  if  the  weighted-average 
FMV  is  representative  of  the  home 
market  prices  for  the  entire  period  of 
review,  then  the  margin  calculated  with 
this  same  weighted-average  period  FMV 
is  also  representative. 

Home  market  prices  were  based  on 
the  packed  c.i.f.  or  f.o.b.  price  to  related 
purchasers  in  the  home  market  where  an 
arms-length  relationship  was 
demonstrated,  and  to  unrelated 
purchasers  in  the  home  market.  The 
Department  made  adjustments,  where 
appropriate,  for  inland  freight,  rebates, 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise,  differences  in  credit 
expenses,  and  differences  in  packing. 
The  Department  accounted  for  taxes 


imposed  in  Japan  which  were  not 
collected  because  the  merchandise  was 
exported  to  the  United  States  by  making 
a  downward  adjustment  to  foreign 
market  value  (FMV)  for  the  tax  amount 
collected  on  the  Japanese  sale,  and  an 
upward  adjustment  to  FMV  for  the 
theoretical  amount  which  would  have 
been  collected  on  the  U.S.  sale.  Further 
adjustments  were  made,  where 
applicable,  for  indirect  selling  expenses 
in  the  home  market  to  offset  U.S. 
indirect  selling  expenses  and 
commissions  deducted  in  the  ESP 
calculations,  but  not  exceeding  the 
amount  of  those  U.S.  indirect  selling 
expenses  and  conmiissions.  No  other 
adjustments  were  allowed. 

Because  MBL  did  not  respond  to  the 
Department's  constructed  value 
questionnaire  for  thos6  U.S.  ESP  sales  of 
industrial  belts  for  which  no  sales  of 
such  or  similar  merchandise  were 
reported  in  the  home  market,  the 
Department  evaluated  these  sales  on  the 
basis  of  BIA.  using  the  net  U.S.  sales 
price  as  defmed  above  and  the  rate 
provided  in  the  petition  from  the  original 
investigation. 

In  order  to  determine  MBL's  dumping 
margin,  as  well  as  the  assessment  rate 
discussed  below,  the  Department 
calculated  the  total  potential 
uncollected  dumping  duty  (PUDD).  For 
U.S.  ESP  sales  with  reported  home        | 
market  sales  of  such  or  similar 
merchandise,  the  total  PUDD  was 
calculated  as  the  sum  of  the  difference 
between  the  foreign  market  value  and 
the  net  U.S.  price  for  each  unit  sold.  For 
U.S.  ESP  sales  with  no  reported  home 
market  sales  of  such  or  similar  i 

merchandise  during  the  period  of 
review,  the  total  PUDD  was  based  upon 
BIA.  and  was  calculated  as  the  product 
of  the  total  U.S.  net  sales  price  for  these 
sales  and  the  cash  deposit  rate 
established  in  the  investigation  for  all 
other  manufacturers.  The  total  PUDD  for 
the  purchase  price  sales  was  also  based 
upon  BIA,  and  was  calculated  as  the 
product  of  the  estimated  total  gross     - 
sales  value  of  the  purchase  price  sales 
and  the  cash  deposit  rate  established  in 
the  original  investigation  for  all  other 
manufacturers.  (For  a  discussion  of  the 
Department's  methodology  for 
calculating  PUDD  refer  to  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  56  FR 
31692.31699). 

In  order  to  calculate  the  overall  j 

dumping  margin  for  MBL.  the 
Department  divided  the  sum  of  the  total 
PUDD  for  the  ESP  and  purchase  price 
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sales  by  the  total  U.S.  sales  value,  i.e. 
the  sum  of  the  net  U.S.  sales  value  for 
ESP  sales  and  estimated  gross  U.S.  sales 
value  for  purchase  price  sales. 
As  a  result  of  our  review,  the 
Department  preliminarily  determines 
that  the  following  dumping  margins 
exist: 


Company 

Period  of  review 

Margin 

Bando  Chemical 
Industries  LW 

2/1/89-5/31/90 
2/1/89-5/31/90 
2/1/89-5/31/90 

2/1/89-5/31/90 

9316% 

Mltsutx>shi  Belting  Ltd ... 
Nitta  Industries 

56.27% 
93.16% 

AM  Ottw  Producars/ 
Exportefs 

56.27% 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
parties  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  pubhcation  of  this  notice  or  the 
first  workday  thereafter. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  the  case  briefs 
and  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  will  issue 
appraisement  instructions  directly  to  the 
Qisfoms  Service.  In  order  to  determine 
MBL's  assessment  rate,  the  total 
potential  uncollected  dumping  duties 
will  be  divided  by  the  total  declared 
U.S.  Customs  value  of  subject 
merchandise  entered  during  the  period 
of  review.  The  assessment  rate  for  all 
other  firms  will  be  based  upon  their 
individual  cash  deposit  rate  as 
established  in  the  original  investigation. 
The  Department  will  instruct  Customs  to 
assess  the  resulting  percentage  margins 
against  the  declared  value  of  each  unit 
of  subject  merchandise  entered  during 
the  period  of  review  under  this 
antidumping  order. 

Furthermore  as  provided  by  section 
751(a)(1)  of  the  Act,  the  following 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  review  for  all  shipments  from  Japan 
of  the  subject  merchandise  which  is 
either  entered  for  consumption  or 
withdrawn  from  warehouse  for 


consumption  on  or  after  the  publication 
date:  (1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  that 
established  in  the  final  results  of  this 
review,  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review  or  the  original 
investigation  but  the  manufacturer  is  or 
has  been  covered,  then  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  original 
investigation  of  sales  at  less  than  fair 
value;  (3)  the  cash  deposit  rate  for  all 
other  exporters  and /or  producers,  i.e. 
56.27%,  which  is  the  highest  non-BIA 
rate  for  any  firm  included  in  this  review. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.22  of  the  Commerce 
regulations  (19  CFR  353.22(c)  (5)). 

Dated:  October  31. 1991. 
Mariorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-27133  Filed  ll-8-*l;  8:45  am) 
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Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  87-3 AOOl. 

summary:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  American  Film  Marketing 
Association  on  April  10, 1987.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
April  17, 1987  (52  FR  12578). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  CFR  pari  325  (1990)  (50  FR 
1804,  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a]  of 


the  Act  and  15  CFR  32S.ll(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review  - 
No.  67-00001  was  issued  to  American 
Film  Marketing  Association  ("AFMA") 
on  April  10. 1987  (52  FR  1257a  April  17. 
1987)  and  previously  amended  on  March 
25, 1988  (53  FR  10267,  March  30, 1988), 
and  August  29, 1969  (54  FR  36848, 
September  5. 1989). 

AFMA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  following 
companies  as  a  "Member"  within  the 
meaning  of  9  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)):  Alice  Entertainment, 
Inc.,  Solvang,  CA;  Beyond  International 
Group,  Los  Angeles,  CA;  Broadstar 
International,  Hollywood,  CA;  The 
Summit  Group.  Santa  Monica,  CA: 
Curb/Esquire  Films.  Burbank,  CA;  Full 
Moon  Entertainment,  Los  Angeles,  CA: 
Largo  Entertainment,  Los  Angeles,  CA: 
Lone  Star  Pictures,  Dallas,  TX; 
Pentamerica  Communications.  Inc.,  Los 
Angeles,  CA;  Promark  Entertainment, 
Los  Angeles,  CA;  Quixote  Productions. 
Los  Angeles,  CA;  The  Robert  Lewis 
Company,  Los  Angeles,  CA:  Saban 
International,  Burbank,  CA:  SC 
Entertainment  International,  Toronto, 
Ontario,  Canada;  Scotti  Brothers 
Pictures,  Santa  Monica,  CA;  Sovereign 
Pictures,  Inc.,  Los  Angeles,  CA;  Sunny 
Film  Corporation  SDN  BHD.  Taman 
Desa,  Kuala  Lumpur,  Malaysia;  Telefilm 
Canada,  Beverly  Hills,  CA;  Titan 
International  Licensing.  N.V.,  Los 
Angeles,  CA;  Trans  Atlantic 
Distribution,  LP.,  Los  Angeles,  CA;  21st 
Century  Film  Corporation,  lx)s  Angeles. 
CA:  and  World  Films,  Inc.,  Los  Angeles, 
CA. 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Atlantic  International: 
Australian  Films  International,  Inc.: 
Alexander  Beck  Ents.,  Inc.; 
Bandcompany:  Cineplex  Odeon  Films 
International;  Cinevest  Entertainment 
Group,  Inc.;  Earl  Owensby  Studios; 
Empire  International;  Esquire  Films,  Inc.; 
Euramco  International,  Inc.;  Ferde  Grofe 
Films,  Inc.;  Film  Ventures  Int'l.,  Inc.; 
Filmaccord,  Inc.;  Filmation  Associates: 
J.E.R.  Pictures,  Inc.;  Lorimar-Telepictures 
Corporation;  Marshall  Entertainment; 
Nova  International  Films;  Okco/Trilogy 
Licensing  Corp.;  Pathe  Films  N.V.; 
Premiere  Film  Marketing:  Simcom  Int'l., 


57516  Federal  Register  /  Vol.  56.  No.  218  /  Tuesday.  November  12,  1991  /  Notices 


Inc.;  Trans  Worid  Entertainment; 
Vestron  International  Group;  Vidmark 
Entertainment:  and  Virgin  Vision  Ltd. 

3.  Change  tlie  listing  of  the  company 
name  of  the  following  current 
"Members"  as  follows:  change  A.I.P. 
Distribution.  Inc.  to  AIP  Studios:  Caroico 
International,  N.V.  to  Caroico  Pictures; 
Concorde/New  Horizons  to  Concorde/ 
Motion  Picture  Corporation;  De 
Laurentiis  Entertainment  Group  to  Dino 
De  Laurentiis  Communications  Inc.;  Film 
&  Television  Company  to  I.N.I. 
Entertainment  Group  Inc.;  Goldfarb 
Distributors.  Inc.  to  GPD.  Inc.;  J&M  Film 
Sales  to  I*M  Entertainment;  M.C.E.G./ 
Manson  Int'l.  to  M.C.E.G.  Virgin  Vision 
Ltd.;  MGM/UA  Distribution  Co.  to 
MCM/UA  Entertainment  Company; 
New  Line  Int'l  Releasing  to  New  Line 
Cinema  Corporation;  New  World 
Pictures  Inc.  to  New  World 
International;  Viacom  International  Ina 
to  Viacom  Pictures.  Inc.;  and  K.R.G.  Film 
Sales  to  Kings  Road  International 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administriation's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Sti-eet  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

Dated:  November  5, 1991. 
CwttfB  MuUer. 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc  91-27134  Filed  11-6-51;  8:45  am] 

mUNQ  CODE  3B10-ni-H 


National  Oceanic  and  Atmospfwric 
Administration 

Marine  Mammals;  Issuance  of  Permit; 
Dr.  Howard  E.  Winn  and  Mr.  Richard  O. 
Petricig  (P12J) 

On  July  16, 1991.  Notice  was  published 
in  the  Federal  Register  (56  FR  32405)  that 
an  application  had  been  filed  by  Dr. 
Howard  E.  Winn.  Professor  of 
Oceanography  and  Zoology.  Mr.  Richard 
O.  Petricig.  Ph.D.  candidate  in  Biological 
Oceanography.  Graduate  School  of 
Oceanography.  University  of  Rhode 
Island.  Kingston.  RI  02881.  for  a  permit 
to  take  up  to  100  Atlantic  bottlenose 
dolphins  (Tursiops  trvncatus]  annually 
in  the  Coastal  waters  of  South  Carolina, 
during  photo-identification  and 
behavioral  studies. 

Notice  is  hereby  given  that  on 
November  4. 1991  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  the  conditions  set  forth 
therein. 


The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

By  appointment:  Permit  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway,  suite  7324,  Silver  Spring, 
Marj'land  20910  (301/427-2289); 
Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Blvd..  St.  Petersburg.  Florida  33702  (813/ 
893-3141);  and 

Director,  Northeast  Region.  National 
Marine  Fisheries  Service.  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930  (508/281^200). 

Dated:  November  4. 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(FR  Doc  91-27056  Filed  11-8-91;  8:45  am) 
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I  Modification  No.  3  to  Permit  No.  663] 

Marine  Mammals;  Issuance  of 
Modification:  Salvatore  Cerchio 
(P36B) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216)  and  S  220.24  of  the 
regulations  governing  endangered 
species  (50  CFR  parts  217-222). 
Sicientific  Research  No.  663  issued  to  Dr. 
Bemd  Wursig  and  Mr.  Salvatore 
Cerchio.  Moss  Landing  Marine 
Laboratories,  P.O.  Box  450,  Moss 
Landing,  California  95039.  on  February 
21. 1989.  modified  January  11. 1990  (55 
FR  1861).  January  31. 1991.  is  fiirther 
modified  in  the  following  manner 
Section  A.l  is  deleted  and  replaced  by: 
1.  Up  to  600  humpback  whales  (Megaptera 
novaeangliae)  may  be  taken  annually  by 
inadvertent  harassment  during  photo- 
identification  studies. 

Issuance  of  this  Permit  and 
modification,  as  required  by  the 
Endangered  Species  Act  of  1973,  is 
based  on  the  finding  that  such  Permit  as 
modified:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  the  Permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the  Act. 
This  Permit,  as  modified,  was  also 
issued  in  accordance  with  and  is  subject 
to  parts  220-222  of  title  50  CFR.  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

This  modification  becomes  effective 
upon  publication  in  the  Federal  Register. 


The  Permit  and  modifications  are 
available  for  review  in  the  following 
offices: 

By  appointment:  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1335  East-West  Highway,  Silver 
Spring.  Maryland  20910  (301/427-2289); 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731  (213/514-6666);  and 

Protected  Species  Coordinator.  Pacific 
Area  Office.  Southwest  Region.  2570 
Dole  Street.  Honolulu.  Hawaii  96822 
(808/955-8891). 

Dated:  November  4. 1991. 
Nancy  Foster, 

Director,  Off  ice  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  91-27055  Filed  11-8-91;  8:45  am] 
nujNO  cooe  kio-u-m 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Intport  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Wool  Textile  Products 
Produced  or  MafHifactur*d  in  ttte 
Dominican  Republic 

November  6. 1991. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit  and  guaranteed  access  level. 

EFFECTIVC  DATE:  December  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  a>  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement  of 
January  20. 1989,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  Dominican  Republic  establishes 
a  limit  and  guaranteed  access  level 
(GAL)  for  wool  textile  products  in 
Category  448  for  the  period  December  1, 
1991  through  May  31, 1992. 


!  I 
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A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State  (202)  647-3869. 

A  description  of  the  textile  and 
apfwrel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11. 1986;  52  FR  6595, 
published  on  March  4. 1987;  52  FR  26057, 
published  on  July  10, 1987;  and  54  FR 
50425,  published  on  December  6, 1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggia  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Tex  tile  Agreemen  ts. 

Committae  for  tha  ImpIamentaUon  of  Textile 
Agreements 

November  6. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regdrding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Textile  Agreement 
of  January  20, 1989,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
Dominican  Republic;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  December  1, 1991. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in 
Category  448,  produced  or  manufactured  in 
the  Dominican  Republic  and  exported  during 
the  period  beginning  on  December  1. 1991  and 
extending  through  May  31, 1992.  in  excess  of 
17,500  dozen. 

Imports  charged  to  the  category  limit  for 
the  period  March  28, 1991  through  November 
30, 1991  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 


between  the  Governments  of  the  United 
States  and  the  Dominican  RepubUc 

Additionally,  pursuant  to  the  current 
bilateral  agreement:  and  under  the  terms  of 
the  Special  Access  Program,  as  set  forth  in  51 
FR  21208  (June  11. 1986).  62  FR  28057  (July  la 
1987)  and  54  FR  50425  (December  6, 1989), 
effective  on  December  1, 1991,  a  guaranteed 
access  level  of  20,000  dozen  hat  been 
established  for  properly  certified  textile 
products  assembled  in  the  Dominican 
Republic  from  fabric  formed  and  cut  In  the 
United  States  In  wool  textile  products  in 
Category  448  wliich  are  exported  from  the 
Dominican  Republic  during  the  period 
December  1, 1991  through  May  31, 1992. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied  by 
a  valid  and  correct  certlRcation  and  Export 
Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
estabUshed  in  the  directive  of  February  25. 
1987,  as  amended,  shall  be  denied  ent^ 
unless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limit.  Any 
shipment  which  is  declared  for  entry  under 
the  Special  Access  Program  but  found  not  to 
qualify  shall  be  denied  entry  into  the  United 
States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely,  { 

Auggie  D.  Tantillo,  ' 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-27127  Filed  11-8-91;  8:45  am] 
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Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Filler  Textile  Products  Produced  or 
Manufactured  in  the  Repul>lic  of  R)l 

November  5, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT! 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3718. 


8UPPLCMCNTARY  MPORMATtON: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  IBM). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
May  24, 1991  and  August  20, 1991. 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Fiji 
establishes  a  limit  for  Categories  351/ 
651  for  the  period  beginning  on  January 
1. 1992  and  extending  through  December 
31. 1992. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division.  Bureau  of 
Economic  and  Business  Affairs.  U.S. 
Department  of  State.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.TaiitiUo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplementadoD  of  Textile 
Agreements 

November  5, 1991.  | 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  24, 1991  and 
August  20, 1991,  between  the  Governments  of 
the  United  States  and  the  Republic  of  Fiji; 
and  In  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1992,  entry  Into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
In  Categories  351/651,  produced  or 
manufactured  In  Fiji  and  exported  during  the 
twelve-month  period  beginning  on  January  1. 
1992  and  extending  through  December  31. 
1992,  in  excess  of  135,000  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  January  1. 1991  ti»rough  December 
31. 1991.  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  tliat 
{Period  has  been  exhausted  by  previous 


57518 


Federal  Register  /  Vol.  56.  No.  218  /  Tuesday.  November  12.  1991  /  Notices 


entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Fiji. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-27128  Filed  11-8-91;  8:45  am] 

HLUNG  COOC  3510-OR-F 


Adjustment  of  an  Import  Limit  for 
Certain  Man-IMade  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
India 

November  5, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  November  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
/Vgricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  635  is 
being  increased  by  application  of  swing. 
As  a  result,  the  limit  for  Category  635, 
which  is  currently  filled,  will  re-open. 

A. description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  51144,  published  on  December 
12. 1990. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  5, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  7, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products, 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1991  and  extends 
through  December  31, 1991. 

Effective  on  November  13, 1991,  you  are 
directed  to  amend  further  the  December  7, 
1990  directive  to  increase  the  limit  for 
Category  635  to  152.118  dozen  ',  as  provided 
under  the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  India. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-27129  Filed  11-8-91;  8:45  am) 

WLLINQ  CODE  3S1<M>R-f 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  Poland 

November  5, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHCR  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 


'  The  limit  hus  not  t>ecn  adjusted  to  accoun!  for 
any  imports  exported  after  December  31, 1990. 


bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on    • 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  September  26. 1991,  the 
Governments  of  the  United  States  and 
the  Republic  of  Poland  agreed  to 
estabhsh  a  new  bilateral  agreement  for 
two  consecutive  one-year  periods, 
beginning  on  January  1. 1992  and 
extending  through  December  31. 1993.  A 
formal  exchange  of  notes  will  follow. 

In  the  letter  published  below,  the 
Chairman  of  CjTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  January  1. 1992 
through  December  31. 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Re^ster  notice  55  FR  50756. 
published  on  December  10. 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  tlie  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Auggie  D.  Tantillo. 

Chairmen,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commiltee  for  the  Imple-nentation  of  Textile 

Agreements 

November  5. 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultiu-al  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the    ' 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Gciteva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Memorandum  of 
Understanding  dated  September  26, 1991 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Poland;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  en 
January  1, 1992,  entry  into  the  United  States^ 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Poland  and  exported  during 
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the  twelve-month  period  beginning  on 
January  1, 1992  and  extending  through 
December  31, 1992.  in  excess  of  the  following 
levels  of  restraint: 


Category 

.^w 

338/339 

410 _.. 

433 

1,400.000  dozen. 
2,500,000  square  matars. 
16  500  dozen. 

434 

1 1,000  dozan. 

435 

12,000  dozen. 

443 

210  000  numbers. 

611 

645/646 

205,000  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1991  through  December 
31, 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Republic  of  Poland. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaldng  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements, 
[FR  Doc.  91-27130  Filed  11-8-91;  8:45  amj 
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AnrKMjncement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fit>er,  Silk  Blend  and  Ottier  Vegetable 
Filler  Textile  Products  Produced  or 
Manufactured  In  tlie  United  Arab 
Emirates 

November  6, 1991.      ! 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

effective  date:  January  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATKMt 

Auttiority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement  of 
February  23. 1991  between  the 
Governments  of  the  United  States  and 
the  United  Arab  Emirates  establishes 
limits  for  the  period  beginning  on 
January  1. 1992  and  extending  through 
December  31. 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committse  for  tlie  Implementation  of  Textile 
Agreements 

November  6. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement  of  February  23, 
1991  between  the  Governments  of  the  United 
States  and  the  United  Arab  Emirates;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1992,  entry  into  the  United  States 
for  consumption  and  nvithdrawal  from 
warehouse  for  consumption  of  cotton,  man- 
made  fiber,  8ill(  blend  and  other  vegetable 
fiber  textiles  and  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month  period 
beginning  on  January  1. 1992  and  extending 
through  December  31, 1992.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Tw«lv»4nonth  rastraM  Imit 

334/634 

168,540  dozen. 

336/636 

146,068  dozen. 

338/339 

416,856    dozen    of    wtiich    not 

mora    than    277,903    dooan 

■hal  be  In  Categorta*  338-S/ 

339-S'. 

340/640 

273.934  dozen. 

341/641- 

226.293  dozaa 

342/642... 

178,776  dozen 

CMagory 

347/348     

351/651 

352 

363 

638/639 

647/648 

847 

309,664  dozen  o(  which  not 
more  than  154.832  dozen 
ihtf  be  iTf  Categories  347-T/ 
348-T'. 

129.214  dozen.      1 

238.203  dozen 

7.704,686  numbere. 

168.540  dozen. 

241.574  dozen. 

151,686  dozert 

'  Category  338-S:       only       HTS      numbers 

6103.22.0050,  6105.100010,         6105100030, 

6105.90.3010,  6109.10.0027.         6110  20  1025. 

6110.20.2040.  6110.20.2065,         6110  90  0068, 

6112.110030  and  6114  20  0005:  Category  339-S: 
only    HTS    nom»>er»   6104220060.    6104282049. 

6106.10.0010,  610610  0030,         6106.90.2010, 

6106.90.3010.  6109100070,         6110.20.1030. 

6110  20.2045.  6110  20  2075.          6110.90.0070, 

61 12,1 1 .0040,  61 14.20  0010  and  61 17.90.0022. 

•Category  347-T:       only       HTS       nufT*er« 

610319.2015,  6103.194020.         6103.22.0030. 

6103.42.1020.  610342.1040,         6103.49.3010. 

611211.0050,  6113.00.0038,         6203.19.1020, 

6203.19.4020,  6203.22.3020.         6203424005. 

6203.42.4010.  6203.42.4015,         6203  42  4025, 

6203.42.4035.  620342.4045.         6203  49.3020, 

6210.40.2035,  6211.20.1520,     6211203010     and 

6211.32.0040;  Category  348-T:  only  HTS  numbers 

6104.12.0030,  6104.19.2030,         610422.0040, 

6104.29.2034,  610462.2010,         6104622025, 

6104.69.3022,  611211.0060.         6113.00.0042, 

6117.90.0042.  6204.12.0030.         B204 19.3030, 

6204.22.3040.  6204.29.4034.         6204.62.3000, 

6204  62  4005,  6204.62.4010,         6204.62.4020. 

6204  62  4030.  6204.62.4040.          6204  62  4050. 

620469.3010,  6204.69.9010.         621050.2035, 

6211.20.1550,  6211.20.6010,  6211.42.0030  and 
6217.90.0050. 

Imports  charged  to  these  category  limits  for 
the  period  beginning  January  1, 1991  and 
extending  through  December  31. 1991  shall  Im 
charged  against  those  levels  of  restraint  to 
the  extent  of  any  unfilled  balances.  In  the 
event  the  limits  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  l>e  subject  to  the  levels  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  lias  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-27131  Filed  11-8-Bl:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 
Statistics.  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
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forthcoming  meeting  of  the  Advisory 

Council  on  Education  Statistics.  This 

notice  also  describes  the  functions  of 

the  Council.  Notice  of  this  meeting  is 

required  under  section  10(a)(2)  of  the 

Federal  Advisory  Commiltee  Act  This 

document  is  intended  to  notify  the 

general  public  of  their  opportunity  to 

attend. 

DATE  AND  TIME:  December  12. 1901.  9 

a.m.-4  p.m.  and  December  13. 1991.  9 

a.m.-noon. 

ADDRESSES:  555  New  Jersey  Avenue. 

NW..  room  326,  Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT 

Suellen  Mauchamer,  Executive  Director. 
Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue,  room 
400E.  Washington.  DC  20208-7575. 
telephone  (202)  219-1839. 
SUPPLEMENTARY  INFORMATION!  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
influence.  The  meeting  of  the  Council  is 
open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  Updates  on  National  Assessment  of 
Educational  Progress  (NAEP)  Activities, 
including  NAEP  Trend  Data  Release. 
Operations  in  1992.  and  Data  Reporting  by 
Achievement  Standards 

•  NCES  Now  and  in  the  Year  2000 

•  Student  Right  to  Know  Act 

•  Uses  of  Statistical  Data  for  Administrative 
Purposes 

•  NCES  Postsecondary  Assessment 

•  Council  Business 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director.  Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue  NW.. 
room  400E.  Washington.  DC  20208-7575. 

Dated:  November  5. 1991. 
Diane  Ravitcii, 

Assistant  Secretary  for  Educational  Research 
and  Improvement  and  Counselor  to  the 
Secretary. 

|FR  Doc.  91-27126  Filed  11-8-91:  8:45  amj 
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National  Assessment  Governing 
Board;  Hearings 

agency:  National  Assessment 
Governing  Board:  Education. 


ACTION:  Notice  of  hearings. 
SUMMARY:  The  Council  of  Chief  State 
School  Officers,  under  contract  to  the 
National  Assessment  Governing  Board 
(NAGB).  U.S.  Department  of  Education, 
is  announcing  four  public  hearings. 
These  hearings  will  be  conducted  as 
part  of  the  Council's  contract  for  NAGB 
for  the  purpose  of  developing  an 
assessment  framework  and 
specifications  for  the  1994  National 
Assessment  of  Educational  Progress 
(NAEP)  U.S.  History  Assessment 
Project.  Public  and  private  parties  and 
organizations  with  an  interest  in  the 
quality  of  U.S.  history  assessment  and 
education  are  invited  to  present  written 
and  oral  testimony  to  the  Council. 

Each  hearing  will  focus  on 
recommendations  for  the  1994  NAEP 
U.S.  History  Assessment  to  be 
conducted  at  grades  4.  8,  and  12.  The 
results  of  the  hearings  are  particularly 
important  because  they  will  provide  for 
broad  public  input  in  developing  the 
U.S.  history  assessment  framework  to  be 
used  in  the  national  NAEP  in  1994.  This 
assessment  will  likely  be  used  to 
measure  progress  toward  two  of  the 
National  Education  Goals,  specifically 
those  related  to  student  achievement 
and  history.  These  hearings  are  being 
conducted  pursuant  to  Public  Law  100- 
297.  section  6(E).  which  states  that  Each 
learning  area  assessment  shall  have 
goal  statements  devised  through  a 
national  consensus  approach,  providing 
for  active  participation  of  teachers, 
curriculum  specialists,  local  school 
administrators,  parents  and  concerned 
members  of  the  general  public." 
DATES:  The  dates  of  the  four  public 
hearings  have  been  set  as  follows: 

•  November  14. 1991  in  San  Diego. 
California 

•  November  23. 1991  in  Washington. 
DC 

•  December  29. 1991  in  Chicago. 
Illinois 

•  April  2-5. 1992  in  Chicago.  Illinois 
The  first  two  hearings  are  scheduled 

in  the  afternoon,  the  third  will  be  held  in 
the  morning  and  the  times  for  the  April 
session  will  be  announced  at  a  later 
date.  Persons  desiring  to  present  oral 
statements  at  the  hearing  shall  submit  a 
notice  of  intent  to  appear,  postmarked 
no  fewer  than  ten  (10)  days  prior  to  the 
scheduled  meeting  date.  The  scheduling 
of  oral  presentations  cannot  be 
guaranteed  for  notices  of  intent  received 
less  than  10  days  prior  to  the  hearing. 

Notices  of  intent  to  present  oral 
statements  shall  be  mailed  to:  Council  of 
Chief  State  School  Officers.  379  Hall  of 
the  States.  400  North  Capitol  Street 
NW..  Washington,  DC  20001-1511,  attn: 
Bonnie  Verrico — Public  Hearings. 


Locations 

For  the  exact  locations  of  the  four 
public  hearings,  please  contact  Council 
offices  at  (202)  624-7700. 

Written  Statements 

Written  statements  may  be  submitted 
for  the  public  record  in  lieu  of  oral 
testimony  up  to  30  days  after  each 
hearing.  These  statements  should  be 
sent  directly  to  the  Council  (see 
aforementioned  address)  in  the 
following  format: 

/.  Issues  and  Questions  Addressed 

Testimony  should  respond  to  the 
following  questions: 

1.  How  should  U.S.  history  be 
conceived  (in  the  last  decade  of  the  20th 
Century)  for  elementary,  middle,  and 
high  school? 

2.  How  should  U.S.  history  be 
organized  in  elementary,  middle,  and 
high  school?  What  is  the  rationale  for 
that  organization? 

3.What  content  should  be  included  in 
U.S.  history  in  elementary,  middle,  and 
high  school?  What  should  be  the  major 
topics  and  ideas?  What  kinds  of  student 
knowledge  should  be  emphasized? 

4.  What  U.S.  history  content,  ways  of 
thinking  about  history,  and  specialized 
analysis  and  research  skills  should  be 
assessed?  In  structuring  the  assessment, 
what  is  the  proper  balance  among 
factual  knowledge,  ways  of  thinking 
about  history,  and  specialized  analysis 
and  research  skills? 

5.  What  assessment  issues  should  be 
considered  in  developing  specifications 
for  the  tests? 

6.  What  kinds  of  assessment 
strategies  could  be  used  to  assess 
student  mastery  and  thinking  beyond 
the  recall  level?  What  advanced 
technologies  should  be  incorporated  in 
assessment  strategies? 

7.  What  are  some  examples  of  good 
recall  and  higher-level  thinking  multiple 
choice  test  items?  How  can  multiple 
choice  questions  be  used  to  measure 
historical  knowledge  and  thinking 
beyond  the  recall  level? 

//.  Summary 

Briefly  summarize  the  major  points 
and  recommendations  presented  in  the 
testimony. 

///.  Discussion 

The  narrative  should  provide 
information,  points  of  view  and 
recommendations  that  will  enable  the 
Council  to  consider  all  factors  relevant 
to  the  question(s)  the  testimony 
addresses.  Respondents  are  encouraged 
to  limit  this  section  of  their  written 
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statements  to  five  (5)  pages.  The 
discussions  may  be  appended  with 
documents  of  any  length  providing 
further  explanation. 

Written  statements  presented  at  each 
hearing  will  be  accepted  and 
incorporated  into  the  public  record.  All 
written  statements  should  follow  the 
above  format,  as  much  as  it  is  possible. 

Hearings  Objectives  and  Procedures 

The  Council  seeks  participation  in  the 
hearings  from  a  broad  spectrum  of 
individuals  and  organizations  in  the 
sharing  of  opinions  and 
recommendations  regarding  U.S.  history 
proficiencies,  knowledge,  and  those 
skills  and  strategies  to  be  assessed  at  . 
grade  levels  4,  8,  and  12.  The  list  of 
speakers  shall,  on  the  one  hand,  provide 
a  wide  range  of  viewpoints  and 
interests,  but  also  be  organized  to 
respect  the  time  constraints  of  the 
hearing  schedule. 

The  goal  of  the  hearings  is  to  provide 
the  medium  for  maximum  input  and 
guidance  from  teachers,  curriculum 
specialists,  local  school  administrators, 
parents  and  concerned  members  of  the 
general  public.  Following  a  brief 
introduction  to  the  project  by  the 
Council  of  Chief  State  School  Officers, 
the  majority  of  the  session  will  be 
devoted  to  presentations  by  scheduled 
speakers. 

As  listed  in  the  "Dates"  section 
above,  speakers  wishing  to  present 
statements  shall  file  notices  of  intent.  To 
assist  the  Council  in  appropriately 
scheduling  speakers,  the  written  notice 
of  intent  to  present  oral  testimony 
should  include  the  following 
information: 

(1)  Name,  address  and  telephone 
number  of  each  person  to  appear, 

(2)  Affiliation  (if  any); 

(3)  A  brief  statement  of  the  issues 
and/or  concerns  that  will  be  addressed: 
and 

(4)  Whether  a  written  statement  will 
be  submitted  for  the  record. 

Individuals  who  do  not  register  in 
advance  will  be  permitted  to  register 
and  speak  at  the  meeting  in  order  of 
registration,  if  time  permits.  Speakers 
should  plan  to  hmit  their  total  remarks 
to  no  more  than  five  (5)  minutes.  While 
it  is  anticipated  that  all  persons  will 
have  an  opportunity  to  speak,  time 
limits  may  not  allow  this  to  occur.  The 
Council  will  make  the  final 
determination  on  selection  and 
scheduling  of  speakers. 

All  written  statements  presented  at 
the  hearings  will  be  accepted  and 
incorporated  into  the  public  record. 
Written  statements  submitted  in  lieu  of 
oral  testimony  should  be  received  no 
later  than  30  days  after  each  hearing  in 


order  to  be  included  in  thef  public  record. 
However,  while  written  statements 
received  after  this  date  will  be  accepted, 
inclusion  in  the  public  record  cannot  be 
guaranteed. 

A  staff  member  from  the  Council  of 
Chief  State  School  Officers  will  preside 
at  each  of  the  four  hearings.  The 
proceedings  will  be  audiotaped.  The 
hearings  will  also  be  signed  for  the 
hearing-impaired  and  a  bilingual 
speaker  (Spanish-English)  will  be 
available  at  some  sites. 

Additional  Infoimatioo 

Additional  information  is  available 
from  the  Council  offices  for  anyone 
wishing  to  obtain  more  specifics  on  the 
assessment  project.  The  1988  NAEP  U.S. 
History  Objectives,  a  draft  framework 
outline  for  the  1994  assessment,  and 
draft  assessment  guidelines  will  be 
made  available  to  interested  parties. 
Individuals  wanting  additional 
information  on  a  specific  hearing  should 
contact  Council  offices  at  (202)624-7700. 

Steps  After  Hearing 

The  Council  will  review  and  analyze 
all  comments  and  opinions  received  in 
response  to  this  announcement.  A  report 
of  the  outcomes  of  these  hearings  will  be 
made  available  to  the  public  upon 
request  after  September  1992.  The 
results  of  this  public  testimony,  along 
with  the  Council's  U.S.  History 
Consensus  committee  work,  will  be  used 
to  formulate  recommendations  on  the 
1994  NAEP  U.S.  History  Assessment  for 
the  National  Assessment  Governing 
Board.  The  Board,  charged  with 
developing  the  assessment  framework 
and  specifications,  will  take  final  action 
on  the  Council's  recommendations  in  the 
fall  of  1992.  The  following  documents 
will  be  forthcoming  from  these 
coordinated  activities: 

(1)  A  framework  for  the  1994  U.S. 
history  assessment — including 
objectives  to  guide  the  1994  assessment, 
specifications  for  the  test  content,  and 
item  specifications. 

(2)  Background  variables  and 
achievement  data  will  be  collected 
which  culminate  in  a  description  of  our 
nation's  students,  teachers  and  schools. 
These  variables  should  stress  factors 
presently  known  to  be  consistently 
associated  with  history  achievement, 
factors  that  address  distributional  or 
equity  issues,  and  matters  of  particular 
importance  to  policymakers. 

(3)  Recommendations  and  examples 
of  the  format  to  be  used  to  report 
assessment  and  background  data  in 
history. 

(4)  A  final  report  describing  the 
consensus  process.  A  record  of  all 
Council  proceedings  will  be  kept  at  the 


Council  of  Chief  State  School  Officers 
until  September  1992  and  at  the  National 
Assessment  Governing  Board  following 
that  date,  and  will  be  available  for 
public  inspection  at  that  time. 

Dated:  Novemtier  6, 1991. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 
[FR  Doc.  91-27125  Filed  ll-«-«l;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Coopsrativs  Agreement;  Georgia  Tedi 
Research  Institute 

AOENCV:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Departinent  of 
Energy  Field  Office.  Idaho  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  rules  10  CFR  600.7,  it  intends 
to  award  a  renewal  of  Cooperative 
Agreement  Number  DE-FG07-89ID12905 
to  Georgia  Tech  Research  Institute 
(GTRI).  The  objective  of  the  work  to  be 
performed  under  this  Cooperative 
Agreement  is  to  develop  a  prototype 
sensor  to  monitor  gaseous  ammonia 
(NHs)  nitrogen  transfer  from  agricultural 
cropland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dallas  L.  Hoffer.  U.S.  Department  of 
Energy,  DOE  Field  Office,  Idaho.  785 
DOE  Place  MS  1221.  Idaho  Falls.  Idaho 
83401-1562.  208/526-2173. 

SUPPLEMENTARY  INFORMATION:  The 

statutory  authority  for  the  proposed 
award  is  Public  law  93-577.  the  "Federal 
Non-nuclear  Energy  Research  and 
Development  Act  of  1974"  (ERDA).  The 
unsolicited  proposal  meets  the  criteria 
for  "non-competitive  financial 
assistance."  as  set  forth  in  10  CFR 
600.7(b)(2).  The  objective  of  the  project 
is  to  develop  a  prototype  sensor  to 
monitor  gaseous  ammonia  (NHi) 
nitrogen  transfer  from  agricultural 
cropland.  The  anticipated  total  project 
period  to  be  awarded  is  twenty-four  (24) 
months.  The  total  DOE  cost  of  the 
renewal  is  estimated  at  $360,000.  Cost 
share  by  GTRI  is  estimated  to  equal  or 
exceed  20%  of  the  total  project  costs. 
Doloru|.FeRi, 

Director,  Contracts  Management  Division. 
[FR  Doc  91-27138  Filed  11-8-01: 8:45  am] 
BNXMS  coot  MW-OMi 
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Voluntary  Agreement  and  Ptan  of 
Action  To  Implement  ttie  International 
Energy  Program;  Meetinga 

In  accordance  with  section 
252(c)(l)(A){i)  of  the  Energy  PoHcy  and 
Conservation  Act  (42  U.S.C. 
6273(c)(l)(A)(i)),  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  Tuesday. 
November  19. 1991,  at  the  offices  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  2,  rue  Andre 
Pascal.  Paris.  France,  beginning  at  9:30 
a.m.  The  purpose  of  this  meeting  is  to 
allow  representatives  of  U.S.  company 
members  of  the  LAB  to  participate  in  a 
meeting  of  a  joint  government/industry 
Design  Group  which  has  been 
established  by  the  lEA's  Standing  Group 
on  Emergency  Questions  (SEQ)  for 
preparation  of  the  Seventh  lEA 
Allocation  Systems  Test  (AST-7).  The 
agenda  for  the  meeting  is  under  the 
control  of  the  lEA  Secretariat  It  is 
expected  that  the  following  draft  agenda 
will  be  followed: 

1.  Opening  remarks. 

2.  Preparations  for  AST-7  including: 
— Objectives; 

— Most  efficient  means  of  achieving 
these; 

— Review  of  Room  Document  No.  3  of 
17th  October  1991  and  the  lAB 
Chairman's  report  on  the  Calgary 
meeting  containing  recommendations  on 
training  and  other  features  of  AST-7; 

— Other  relevant  material  submitted 
by  administrations  and  companies. 

3.  Any  other  business. 

4.  Date  of  next  meeting. 

n.  A  meeting  of  the  Industry  Advisory 
Board  will  be  held  on  Wednesday, 
November  20. 1991.  at  the  OECD 
beginning  at  10  a.m.  The  purpose  of  this 
meeting  is  to  permit  representatives  of 
U.S.  company  members  of  the  lAB  to 
participate  in  a  meeting  of  the  Working 


Group  on  Emergency  Data  Systems  of 
the  SEQ,  scheduled  to  be  held  at  the 
aforesaid  location  on  the  date.  This 
Working  Group  is  considering  the  scope 
of  the  data  requirements  relating  to  the 
lEA's  Emergency  Sharing  System,  the 
benefits  and  burdens  of  the  current  data 
requirements  and  possible  reforms  to 
these  data  requirements.  The  Agenda 
for  the  meeting,  which  is  under  the 
control  of  the  Secretariat  is  as  follows: 

1.  Work  program  for  the  group. 

2.  Allocation  of  tasks. 

3.  Timetable  for  completion  of  tasks. 

4.  Any  other  business. 

5.  Date  of  next  meeting. 

As  provided  in  section  252(c)(l](A](ii] 
of  the  Energy  Policy  and  Conservation 
Act  these  meetings  are  open  only  to 
representatives  of  members  of  lAB.  their 
counsel,  representatives  of  the 
Departments  of  Energy.  Justice.  State, 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office, 
representatives  of  Committees  of  the 
Congress,  representatives  of  the  lEA. 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAB,  the  SEQ.  or  the  lEA. 

Issued  in  Washington,  DC  November  6. 
1991. 

John  U.  Eastoo.  |r.. 
General  Counsel. 
(PR  Doc.  91-27729  Filed  ll-B-91: 8:45  am] 
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Office  of  Foaail  Energy 

(Docket  Na  FE  C«E  91-20;  Certiflcatlofi 
Nottce— 681 

Certification  of  Compliance:  Coal 
Capability  of  New  Electric  Powerplant 
Pursuant  to  Provisions  of  the 
Powerplant  and  Industrial  Fuel  Use 
Act,  as  Amended 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 


ACTKM:  Notice  of  filing. 


•UMMARv:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 
as  amended  (42  U.S.C.  8301  et  seq.), 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a),  42 
U.S.C.  6311  (a),  supp.  V.  1987).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  proposed  new  electric 
base  load  power-plant  has  filed  a  self- 
certification  in  accordance  with  section 
201(d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION 
section  below. 

SUPPLEMENTARY  INFOMMATION:  The 

following  company  has  filed  a  self- 
certification: 


Name 

Date 
receded 

Type  o«  facility 

Megawatt 
capacity 

Location 

Camden  Cogen  LP..  Houstoo.  TX 

10-29-91 

Topping  Cycle.    — 

136.8 

Camden.  NJ. 

Amendments  to  the  FUA  on  May  21. 
1987  (Public  Uw  100-42).  altered  the 
general  prohibitions  to  include  only  new 
electric  base  load  powerplants  and  to 
provide  for  the  self-certification 
procedure. 

Copies  of  this  self-certification  may  be 
reviewed  in  the  Office  of  Fuels 
Programs.  Fossil  Energy,  room  3F-056, 
FE-52,  Forrestal  Building,  1000 
Independence  Avenue.  SW., 


Washington.  DC  20585.  or  for  further 
information  call  Myra  Couch  at  (202) 
586-6769. 

Issued  in  Washington,  DC,  on  November  5. 
1991. 
Anllioay  |.  Como. 

Director,  Office  of  Coals' Electricity,  Office  of 

Fuels  Programs.  Fossil  Energy. 

[PR  Doc.  91-27139  Filed  11-8-91:  8:45  am| 
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ENVIRONMENTAL  PfK)TECTION 
AGENCY 

[FRL-4028-9] 

CrarKi  Canyon  Visibility  Transport 
Commission;  Meeting 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice  of  meeting. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  first  meeting  of  the 
Grand  Canyon  Visibility  Transport 
Commission  to  be  held  on  November  13, 
1991.  The  Clean  Air  Act  Amendments  of 
1990  require  the  Administrator  of  the 
Environmental  Protection  Agency  to 
establish,  by  November  15, 1991.  a 
visibility  transport  commission  for  the 
region  affecting  the  visibility  of  the 
Grand  Canyon  National  Park.  This 
meeting  is  not  subject  to  the  provisions 
of  the  Federal  Advisory  Committee  Act 
Public  Law  92-463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
November  13, 1991. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Shrine  of  the  Ages,  South  Rim. 
Grand  Canyon  National  Park.  Grand 
Canyon,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Pallarino,  Environmental 
Protection  Specialist.  Air  Planning 
Branch  (A-2-2),  Environmental 
Protection  Agency,  75  Hawthorne  Street, 
San  Francisco,  California  94105,  (415) 
744-1179. 

SUPPLEMENTARY  INFORMATION:  The 
Clean  Air  Act  as  amended  in  1990, 
contains  at  section  169B  new  provisions 
which  authorize  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  to  establish  visibility  transport 
regions  and  visibility  transport 
commissions.  In  addition  section  1698 
specifically  directs  the  Administrator  of 
the  U.S.  EPA  to  establish  a  commission 
for  the  region  affecting  visibility  at  the 
Grand  Canyon  National  Park  by 
November  15, 1991. 

Generally,  the  visibility  transport 
commissions  must  consist  of  the 
Administrator  of  U.S.  EPA  (or  his 
designee),  the  Governor  of  each  state  in 
the  visibility  transport  region  (or  their 
designee),  and  a  representative  of  each 
Federal  agency  charged  with  direct 
management  of  each  class  I  area 
(certain  national  parks  and 
wildernesses)  within  the  region.  The 
commissions  are  charged  with  assessing 
currently  available  studies  and 
information  pertaining  to  visibility 
impairment  from  sources  in  the 
transport  region  and  are  to  issue  a 
report  to  U.S.  EPA  within  four  years 
recommending  what  measures,  if  any, 
should  be  taken  under  the  Clean  Air  Act 
to  remedy  such  impairment 

The  purpose  of  this  notice  is  to 
announce  the  first  meeting  of  the  Grand 
Canyon  Visibility  Transport 
Commission  at  the  location  noted  above. 
U.S.  EPA  further  notes  that  the 
Administrator  has  broad  discretionary 


authority  under  section  169B(c)  of  the 
Act  to  establish  visibility  transport 
regions  and  commissions  and,  to  the 
extent  necessary,  has  relied  on  this 
authority  to  expand  the  scope  of  the 
Grand  Canyon  Visibility  Transport 
Commission  to  include  additional  class  I 
areas  in  the  vicinity  of  the  Grand 
Canyon  National  park — what  is 
sometimes  referred  to  as  the  "Golden 
Circle"  of  parks  and  wilderness  areas. 
This  includes  most  of  the  national  parks 
and  national  wilderness  areas  of  the 
Colorado  Plateau.  The  meteorological 
patterns  which  determine  visibility 
conditions  are  the  same  for  the  Grand 
Canyon  National  Park  and  these 
additional  national  parks  and 
wilderness.  The  Administrator  has 
invited  the  Governors  of  Arizona, 
CaUfomia,  Colorado,  Idaho,  New 
Mexico,  Nevada,  Oregon,  and  Utah  (or 
their  designees)  to  participate  as 
members  of  the  Commission.  The 
Administrator  has  also  invited  the  Chief 
of  the  U.S.  Forest  Service  and  the 
Directors  of  the  U.S.  Bureau  of  Land 
Management.  U.S.  Fish  and  Wildlife 
Service  and  National  Park  Service  to 
represent  their  federal  agencies  on  the 
Commission. 

Section  169B(c)(4)  of  the  amended 
Clean  Air  Act  specifies  that  the 
meetings  of  the  visibility  transport 
commissions  shall  be  exempt  from  the 
requirements  of  the  Federal  Advisory 
Committee  Act. 

This  meeting  vdll  be  open  to  the 
public  88  space  permits. 

Type  of  Meeting:  This  meeting  is  open 
to  the  general  public. 

Agency:  The  meeting  is  scheduled  to 
begin  at  9:00  a.m.  and  is  expected  tn  last 
until  2  p.m.  There  is  seating  for 
approximately  175  people.  The  purpose 
of  the  meeting  is  to  establish  and 
organize  the  Commission. 

Dated:  November  4, 1991. 
John  Wiae, 

Acting  Regional  Administrator 
(PR  Doc.  91-27123  Filed  11-8-01;  8:45  am) 
etLUNOcooE  (sao-to-n 


(FRL-4028-8]  , 

Kassouf-Klmerling  Site:  Proposed 
Settlement 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  settlement. 

summary:  Under  section  122  (g)(4)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 


Kassouf-Kimerling  Site,  Tampa,  Florida 
with  the  de  minimis  landowner  parties. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  and  a  list  naming 
the  de  minimis  parties  are  available 
from:  Ms.  Carolyn  McCall.  Waste 
Programs  Branch,  U.S.  EPA,  Region  IV. 
345  Courtland  Street  NE..  Atlanta. 
Georgia  30365  (404)  347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 

Dated:  October  17. 1991. 
Richard  D.  Green, 

Director,  Waste  Management  Division. 
|FR  Doc.  91-27124  Filed  11-8-91;  8:45  am] 

StLUNO  CODE  tSM-WMl 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  6, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  hirther 
information  on  this  submission  contact 
Judy  Boley.  Federal  Communications 
Commission  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt  Office  of  Management  and 
Budget,  room  3235  NEOB.  Washington, 
DC  20503,  (202)  395-4814. 

OMB  Number  3060-0297. 

Title:  Section  80.503,  Cooperative  use 
of  facilities. 

Action:  Extension. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  100 
recordkeepers;  16  hours  average  burden 
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per  recordkeeper  1,600  hours  total 
annual  burden. 

Needs  and  Uses:  The  recordkeeping 
requirements  contained  in  S  80. 503  are 
necessary  to  ensure  licensees  which 
share  private  facilities  operate  within 
the  specified  scope  of  service,  on  a  non- 
profit basis,  and  do  not  function  as 
communications  common  carriers 
providing  ship-shore  public 
correspondence  services.  The 
information  is  used  by  FCC  stafl^  during 
inspections  and  investigations  to  insure 
compliance  with  applicable  rules.  If  this 
data  were  not  available  enforcement 
efforts  could  be  hindered,  frequency 
congestion  in  certain  bands  could 
increase,  and  the  financial  viability  of 
some  public  coast  radiotelephone 
stations  could  be  threatened. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
IFR  Doc.  91-27141  Filed  11-8-91:  8:45  am| 

nUJNQ  COOC  t71>.«1-«l 


FEDERAL  MARITIME  COMMISSION 

Agreenient(s)  Filed;  Georgia  Ports 
Authority,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenf(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200294-004. 
Title:  Georgia  Ports  Authority/Mitsui/ 

NYK/NLS  Terminal  Agreement. 
Parties:  Georgia  Ports  Authority 
(■•Port"),  Mitsui  O.S.K.  Lines 
("Mitsui"),  Nippon  Yusen  Kaisha 
("NYK"),  Nippon  Lines  System 
("NLS"). 
Synopsis:  The  proposed  amendment 
would  add  authority  for  the  parties  to 
extend  the  term  of  the  Agreement  for 
three  additional  three  year  terms.  It 
would  also  provide  for  annual 
adjustments  of  the  compensation  to  be 
paid  to  the  Port  and  would  delete  NLS 
as  a  party  to  the  Agreement 


Dated:  November  S,  1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
loaeph  C  Polking. 
Secretary. 
(FR  Doc  91-27046  Filed  11-8-91: 8:45  am) 

MLLSn  COM  (TSO-OI-II 


Agreement(s)  FHed;  Jacksonville  Port 
Authority,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(8]  has  beeif  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act  1916,  as 
amended  (39  Stat  733,  75  Stat  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  20  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
S  560.7  of  Utle  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-004048-001. 

Title:  Jacksonville  Port  Authority 
("JPA'j/Puerto  Rico  Maritime 
Shipping  Authority  Marine  Terminal 
Agreement. 

Parties:  Jacksonville  Port  Authority; 
Puerto  Rico  Maritime  Shipping 
Authority. 

Filing  AgenL  Carl  L  Tinuner.  General 
Traffic  Manager,  Jacksonville  Port 
Authority.  2831  Talleyrand  Ave.. 
Jacksonville,  Florida  32206. 

Synopsis:  The  Agreement,  filed  October 
29, 1991,  provides  a  schedule  of  tariff 
exception  rates  for  terminal  use, 
wharfage,  and  equipment  rental 
Dated:  Noveml)er  5. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
loaeph  C  Polking. 
Secretary. 

(FR  Doc  91-27047  Filed  11-8-91;  6:45  am] 
BiLUNa  COM  sn^^i-M 


FEDERAL  RESERVE  SYSTEM 

FNB  Bancorporation,  Inc^  et  al^ 
Fonnatione  of;  Acquiaitiona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  3, 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  FNB  Bancorporation,  Inc.,  Ft 
Mitchell,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Northern  Kentucky,  Ft 
Mitchell.  Kentucky,  a  de  novo  bank. 

2.  American  Bancorporation, 
Wheeling.  Wast  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of 
Wellsburg  Bank  and  Trust  Company. 
Wellsburg,  West  Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  5, 1991. 
Jennifer  |.  lotinson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-27062  Filed  ll-8-«l:  8:45  am) 
BMXMQ  COM  Ulft-OI-r 


Dale  E.  and  Cynthia  S.  Hoosler,  et  al.; 
Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
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S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forih  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  3, 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

7.  Dale  E.  and  Cynthia  S.  Hoosier, 
WaKeeney,  Kansas,  to  acquire  up  to 
42.87  percent;  Douglas  A.  and  Laura 
Malsam,  Hill  City,  Kansas,  to  acquire  up 
to  25.29  percent;  Roger  A.  Flax, 
WaKeeney,  Kansas,  to  acquire  up  to 
13.73  percent;  Larry  L  Dietz.  WaKeeney, 
Kansas,  to  acquire  up  to  6.93  percent; 
David  J.  and  Nancy  J.  Harding, 
WaKeeney,  Kansas,  to  acuqire  up  to  6.18 
percent;  K.D.  Mollenkamp,  Arnold, 
Kansas,  to  acquire  up  to  6.18  percent; 
Dale  Newcomer,  WaKeeney,  Kansas,  to 
acquire  up  to  7.72  percent;  and  Gregory 
A.  Trogstad,  WaKeeney,  Kansas,  to 
acquire  up  to  6.18  percent  of  the  voting 
shares  of  Bankers  Capital  Corporation, 
Lusk,  Wyoming,  and  thereby  indirectly 
acquire  Lusk  State  Bank,  Lusk, 
Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  5, 1991. 
Jennifer  J.  Johnson. 
Associale  Secretary  of  the  Board. 
[FR  Doc.  91-27063  Filed  ll-«-01i  8:45  am) 

BILLINa  CODE  »21»-01-f 


Norwest  Corporation;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 


activity  that  is  listed  in  8  225  ?S  of 
Regulation  Y  as  closely  roiated  to 
banking  and  pe<T..issible  for  bank 
holdinv  '"..•■tpanies.  Unless  otherwise 
.10  ted.  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  WTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  26, 
1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Cathcart  & 
Maxficid,  Inc.,  a  Minneapolis 
corporation,  and  Ft.K.  Petersen 
Insurance  Agency,  Inc.,  Edina, 
Minnesota,  and  thereby  engage  in 
genera!  insurance  agency  activities 
pursuant  to  %  4(c](8J(G)  of  the  Bank 
Holding  Company  Act  and 
S  225  25(b)(8)(vii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  5, 1991. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  91-27064  Filed  11-8-91:  8:45  am] 

BtUJNO  COM  mO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnlstratHxi 

[Docket  No.  91E-0357] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Survanta® 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Survanta*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
room  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Klein,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medial 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FD.^  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension 
and  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
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permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Sur\'anta*. 
Siuranta*  (beractant)  is  indicated  for 
prevention  and  treatment  of  Respiratory 
Distress  Syndrome  (RDS)  (hyaline 
membrane  disease)  in  premature 
infants.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  of 
received  a  patent  term  restoration 
application  for  Survanta*  (U.S.  Patent 
No.  4.397.839)  from  Tokyo  Tanabe  Co. 
Ltd.,  and  requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
September  17, 1991.  FDA  advised  the 
Patent  and  Trademark  Office  that  the 
human  drug  product  had  undergone  a 
regulatory  review  period.  The  letter  also 
stated  that  the  approval  of  the  active 
ingredient,  beractant,  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter. 
thiB  Patent  and  Trademark  Office 
requested  that  the  FTDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Survanta*  is  1,978  days.  Of  this  time, 
1.432  days  occurred  during  the  testing 
phase  of  the  regidatory  review  period, 
while  546  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
February  1. 1986.  The  applicant  claims 
December  30. 1985,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  became 
effective  on  February  1. 1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
5C5(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  January  2, 1990.  The 
applicant  claims  December  28, 1989.  as 
the  date  the  new  drug  application  (NDA) 
was  initially  submitted.  However,  FDA 
records  indicate  that  the  NDA  was  filed 
on  January  2, 1990. 

3.  The  date  the  application  was 
approved:  July  1, 1991.  FDA  has  verified 
the  applicant's  claim  that  NDA  20-032 
was  approved  on  July  1, 1991. 


This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,278  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  in  incorrect  may, 
on  or  before  January  13, 1992,  submit  to 
the  Dockets  Management  branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  May  1, 1992,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  To  meet  its  btirden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1,  98th  Cong.,  id  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.,  and  4  p.m.,  Monday  through 
Friday. 

Dated  October  31. 1991. 
Stuart.  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  91-27142  Filed  ll-8-«l;  MS  amj 

KUMQ  COOC  41M-«1-M 

(Docket  No.  •1M-0411] 

Abbot  Laboratories;  Premarket 
Approval  of  Abbott  IMx«>  PSA 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Abott 
Laboratories.  Abbott  Park.  IL.  for 
premarket  approval,  under  section  515 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  of  Abbott  IMx*  PSA.  After 
reviewing  the  recommendation  of  the 
Immunology  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant 
by  letter  of  September  25. 1991,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  12, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and  - 


effectiveness  data  and  oetitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  L  Hackett.  Center  for  Devices 
and  Radiological  Health  (HFZ-440). 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville,  MD  20850,  301- 
427-1096. 

SUPPtEMENTARY  INFORMATION:  On 

March  1. 1991,  Abbott  Laboratories.  One 
Abbott  Park  Rd.,  IL  60064-3500, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Abbott  IMx* 
PSA.  The  device  is  a  microparticle 
enzyme  immunoassay  for  the 
quantitative  measurement  of  prostate 
specific  antigen  in  human  serum.  The 
Abbott  IMx*  PSA  is  an  adjunctive  test 
used  as  an  aid  in  the  management  of 
prostate  cancer  patients. 

On  June  24, 1991.  the  Immunology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  25, 1991,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d](3]]  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of   . 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  tlirough 
administrative  review.  After  reviewing 
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the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Regbter.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  12, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d].  520(h]  (21  U.S.C.  360e  (d),  360j 
(h]])  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  3a  1991. 
Eliubeth  D.  Jacobson, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(PR  Doc.  91-27144  Filed  11-S-«1:  8:45  am] 

MLLMS  coot  41M-01-M 


[Docket  Na  B1M-0395] 

Baxter  Healtticare  Corp,;  Premarket 
Approval  of  ttie  Carpentier-Edwards® 
Bloprosthesis  Models  2625  (Aortic) 
and  £825  (Mitral) 

AOEMCV:  Food  and  Drug  Administration. 
HHS. 

action:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Baxter 
Healthcare  Corp.,  Santa  Ana,  CA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  of  Carpentier-Edwards* 
Bloprosthesis  Models  2625  (aortic)  and 
6625  (mitral).  After  reviewring  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH]  noUfied  the  applicant  by  letter 
of  September  25, 1991,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  December  12.1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 


and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Diane  MacCulloch.  Center  for  Devices 
and  Radiological  Health  (HFZ-450], 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1200. 

SUPPLEMENTARY  INFORMATION:  On 
November  30. 1987,  Baxter  Healthcare 
Corp.,  Santa  Ana.  CA  92711-1105, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  Carpentier- 
Edwards®  Bloprosthesis  Models  2625 
(aortic]  and  6625  (mitral).  The 
Carpentier-Edwarids®  bloprosthesis  is 
indicated  for  use  in  patients  whose 
aortic  or  mitral  valvular  disease  is 
sufficiently  advanced  to  warrant 
replacement  of  their  natural  valve  with 
a  prosthetic  one.  It  is  also  intended  for 
use  in  patients  with  a  previously 
implanted  aortic  or  mitral  valve 
prosthesis  that  is  no  longer  functioning 
adequately  and  requires  replacement. 

On  March  11. 1988,  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  conunittee,  reviewed  and 
recommended  approval  of  the 
application.  On  September  25, 1991, 
CDRH  approved  the  application  by  a 
letter  to  tlie  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRH 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360(d)(3)]  authorizes  any  Interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12]  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  conmiittee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)].  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  conunittee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 


genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  12, 1991,  file  with  the 
dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sections 
515(d),  520(h)  (21  U.S.C.  3603(d),  360j(h]] 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  tiie 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53), 

Dated:  October  28. 1991.   . 
EUzalMdi  D.  Jacobioa, 

Deputy  Director.  Center  for  Devices  and 

Radiological  Health. 

FR  Doc  91-27145  Filed  11-8-91: 8:45  am] 

MUMO  coot  41«»414 


[Docket  No.  9111-0410] 

Baxter  Heattttcare  Corp.;  Premarket 
Approval  of  ttte  Carpentier-Edwards® 
Ourafiex'^  Bloprosttiesis,  Models 
6625-LP  and  6625-ESR-LP 

AGENCY:  Food  and  Drug  Administi-ation, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Baxter 
Healthcare  Corp..  Santa  Ana,  CA.  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  Carpentier-Edwards* 
Durafiex'™  Bioprosthesis,  Models  6625- 
LP  and  6625-ESR-LP.  After  reviewing 
the  recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Oievices  and  Radiological  Health 
(CDRH)  noUfied  the  applicant  by  letter 
of  September  25, 1991,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  December  12, 1981. 
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addresses:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  room  1-23. 
12420  Pariclawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Diane  MacCulloch.  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1200. 

SUPPLEMENTARY  INFORMATION:  On 
December  7. 1987,  Baxter  Healthcare 
Corp.,  P.O.  Box  11150,  Santa  Ana,  CA 
92711-1150.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Carpentier-Edwards*  Dura  flex'™ 
Bioprosthesis,  Models  6625-LP  and 
6625-ESR-LP.  The  device  is  intended  for 
use  in  patients  whose  mitral  valvular 
disease  is  sufflciently  advanced  to 
warrant  replacement  of  their  natural 
valve  with  a  prosthetic  one.  The  device 
is  also  intended  for  use  in  patients  with 
a  previously  implanted  mitral  valve 
prosthesis  which  is  no  longer 
functioning  adequately  and  requires 
replacement. 

On  June  30, 1989,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  25. 1991,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  Lhat  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this  document 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
9  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 


with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  12. 1991.  file  with  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sections 
515(d).  520(h).  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10]  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  26, 1991 
Elizalieth  D.  |acobson. 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(PR  Doc.  91-27146  Filed  11-8-91;  8:45  am] 

nUJNO  COOC  4160-01-11 


[Docket  No.  91MM)397] 

Baxter  Healthcare  Corp.;  Premarket 
Approval  of  the  Carpentier-Edwards® 
Pericardial  Bioprosthesis,  Model  2700 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDAj  is  announcing  its 
approval  of  the  application  by  Baxter 
Healthcare  Corp..  Santa  Ana,  CA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Carpentier- 
Edwards*  Pericardial  Bioprosthesis, 
Model  2700.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  September  26, 1991,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  December  12, 1991. 


ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  room  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  MacCulloch,  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville,  MD  20650,  301- 
427-1200. 

SUPPLEMENTARY  INFORMATION:  On     ! 
November  18, 1986,  Baxter  Healthcare 
Corp.,  Santa  Ana,  CA  92711-1150. 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Carpentier- 
Edwards*  Pericardial  Bioprosthesis 
Model  2700.  The  Carpentier-Edwards* 
Pericardial  valve  is  intended  for  use  in 
patients  whose  aortic  valvular  disease  is 
sufficiently  advanced  to  warrant 
replacement  of  their  natural  valve  with 
a  prosthetic  one.  It  is  also  intended  for 
use  in  patients  with  a  previously 
implanted  aortic  valve  prosthesis  that  is 
no  longer  functioning  adequately  and 
requires  replacement. 

On  November  28. 1988,  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  September  26, 1991. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opporttmity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12]  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
8  10.33(b]  (21  CFR  10.33(b]).  A  petitioner 
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shall  identify  the  form  of  review 
requested  (hearing  of  Independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  12. 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  o^ice  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  tmder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sections 
515(d).  520(h]  (21  U.S.C.  360e(d),  360j(h)] 
and  under  authority  delegated  to  the 
CoRunissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  28. 1991. 
EUzabedi  D.  lacobsoii. 

.Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
(FR  Doc.  91-27147  Filed  11-8-91;  8:45  am] 

MUJNa  COOC  41«»-01-ll 


[Docket  No.  91NM)380] 

Softlensco,  Inc;  Premarket  Approval 
of  Elastic™  Model  AA-4203  Silicone 
Posterior  Chamber  intraocular  Lens, 
Also  Known  as  the  Chlroflex™  Model 
32-C10XX  Silicone  Posterior  Chamt>er 
Intraocular  Lens 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Softlensco,  Inc.,  Los  Angeles,  CA.  for 
premarket  approval,  under  section  515 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Elastic™  Model 
AA-4203  Silicone  Posterior  Chamber 
Intraocular  Lens,  also  known  as  the 
Chiroflex™  Model  32-ClOXX  Silicone 
Posterior  Chamber  Intraocular  Lens. 
After  reviewing  the  recommendation  of 


the  Ophthalmic  IDevices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant 
by  letter  of  September  16, 1991,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  12, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
e^ectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  room  1-23. 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMA'nON  CONTACT 

Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HFZ-4e0]. 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville,  MD  20650,  301- 
427-1212. 

SUPPLEMENTARY  INFORMATION:  On 

December  7, 1988,  Softlensco.  Inc.,  Los 
Angeles.  CA  90071.  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  Elastic™  Model  AA-4203  Silicone 
Posterior  Chamber  Intraocular  Lens, 
also  known  as  the  Chiroflex™  Model 
32-ClOXX  Silicone  Posterior  Chamber 
Intraocular  Lens.  The  device  is  indicated 
for  primary  implantation  for  the  visual 
correction  of  aphakia  in  persons  60 
years  of  age  or  older  in  whom  the 
cataractous  lens  has  been  removed  by 
phacoemulsification  extracapsular 
cataract  extraction.  The  device  is 
intended  to  be  placed  only  in  the 
capsular  bag  following  successful 
circular  tear  anterior  capsulotomy  with 
a  verified  absence  of  radial  tears.  In 
addition,  the  device  is  available  in 
powers  from  4  to  34  diopters  in  0.5 
diopter  increments. 

On  April  19, 1990.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  16, 1991,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  act  (21  U.S.C. 
360e(d](3)]  authorizes  any  interested 
person  to  petition,  under  section  515(g] 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 


decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)].  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  12. 1991,  file  with  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  iid'ormation. 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sections 
515(d),  520(h).  (21  U.S.C.  360e(d),  360j{h)] 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  Za  1991. 
Elizabeth  D.  lacobooo. 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(FR  Doc.  91-27148  Filed  11-8-91;  8:45  am) 

MUJNQ  COOC  41t0-01-ll 


[Docket  No.  91E-0327] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Ventake®  P  AICO™  Model 
1600 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Vgntak* 
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P  AICD™  Model  1600  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
AOORESSCS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
room  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  Klein,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  beings.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
158(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Ventak*  P  AlCD™ 
Model  1600,  which  is  an  implantable 
cardiovascular  defibrillator  to  treat 
ventricular  tachycardia  and  ventricular 
fibrillation  by  delivering  countershocks 
to  the  heart.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 


application  for  Ventak*  P  AICD™  Model 
1600  (U.S.  Patent  No.  4.316,472)  from 
Ronald  D.  Cohn,  on  behalf  of 
Mieczyslaw  Mirowski  (now  deceased), 
and  requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  FDA.  in  a  letter 
dated  September  21, 1991,  advised  the 
Patent  and  Trademark  Office  that  the 
medical  device  had  undergone  a 
regulatory  review  period,  and  that  the 
medical  device  represented  the  first 
permitted  commercial  marketing  or  use. 
Shortly  thereafter,  the  Patent  and 
Trademark  Office  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Ventak*  P  AICD™  Model  1600  is  958 
days.  Of  this  time,  436  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  522  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun. 
September  18. 198&  The  applicant 
claims  September  13. 1988.  as  the  date 
the  investigational  device  exemption 
(IDE)  became  effective.  However,  FDA 
records  indicate  that  the  IDE  was 
determined  to  be  substantially  complete 
on  September  18, 1988. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act. 
November  27, 1989.  FDA  has  verified  the 
applicant's  claims  that  the  premaricet 
approval  application  (PMA)  (P890061) 
was  filed  on  November  27. 1989. 

3.  The  date  the  application  was 
approved.  May  2, 1991.  FDA  has  verified 
the  applicant's  claim  that  the  PMA 
(P890061)  was  approved  on  May  2, 1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  827  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  January  13. 1992.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  May  11. 1992,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 


must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  October  31. 1991. 
Stiurt  L  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  91-27143  Filed  11-8-91:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
explanatory  material  may  be  obtained 
by  contacting  Reclamation's  clearance 
officer  at  the  telephone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  within  30 
days  directly  to  Reclamation's  clearance 
officer  and  to  the  Office  of  Management 
Budget,  Paperwork  Reduction  Project 
(1008-*  *  *  * ),  Washington,  DC  20503, 
telephone  202-395-5897. 

Title:  Survey  of  economic  impacts  on 
Boulder  City,  Nevada,  businesses 
associated  with  alternate  Colorado 
River  bridge  crossings. 

OMB  approval  number  1006-*  *  *  * 

Abstract:  Currently,  more  than  10.000 
vehicles  cross  Hoover  Dam  with  daily 
traffic  projected  to  increase  to  22,500 
vehicles  by  the  year  2016. 

The  original  design  capacity  of  the 
roadway  across  Hoover  Dam  was  300 
vehicles.  This  high  usage  has 
dramatically  increased  potential 
hazards  to  public  safety,  with  189 
accidents  occurring  during  the  period 
1986  through  1989. 

Hoover  Dam  is  the  only  Colorado 
River  crossing  in  the  general  vicinity  of 
Las  Vegas,  Nevada.  Lee's  Ferry,  250 
miles  upstream,  and  Davis  Dam,  90 
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miles  downstream,  are  the  closest 
crossings. 

Reclamation,  In  cooperation  with  the 
Federal  Highway  Administration,  the 
highway  departments  of  the  States  of 
Nevada  and  Arizona,  and  U.S.  Park 
Service,  is  investigating  alternative 
bridge  crossings  in  the  Hoover  Dam 
area.  Numerous  routes  have  been 
studied  and  an  Environmental  Impact 
Statement  is  now  being  prepared  which 
compares  environmental,  social,  and 
economic  impacts  of  the  various 
alternative  routes.  As  a  result  of 
concerns  expressed  by  local  residents 
about  alternatives  which  would 
continue  to  route  traffic  through  Boulder 
City,  Reclamation  is  proposing  a  one- 
time survey  to  determine  the  economic 
impacts  on  local  businesses  of  routes 
which  would  bypass  the  city. 

Reclamation  form  number  This 
survey  will  not  be  issued  a  Reclamation 
form  number. 

Frequency:  One  time. 

Descriptions  of  respondents: 
Businesses  in  the  Boulder  City,  Nevada, 
area. 

Estimated  completion  time:  30 
minutes. 

Number  of  respondents:  600. 

Burden  Hours:  300  hours. 

Bureau  Clearance  Officer  Robert  A. 
Lopez.  303-236-6769. 

Dated:  October  16, 1991. 

Robert  A.  Lopez, 

Chief.  Publications  and  Records  Management 
Branch. 

(FR  Doc.  91-27072  Filed  11-6-91;  8:45  am] 

MLUNQ  coot  UIO-OMI 


National  Park  Service 

Revision  of  Park  Boundary:  Women's 
Rights  National  Historical  Park 

Whereas,  section  5  of  Public  Law  95- 
42  (91  Stat.  211)  amended  the  Und  and 
Water  Conservation  Fund  Act  of  1965  to 
authorize  the  Secretary  of  the  Interior  to 
acquire,  by  donation,  land  adjacent  to 
an  area  of  the  National  Park  System: 
and 

Whereas,  section  1601  of  Public  Law 
96-607  (94  Stat.  3546-3548).  authorizes 
the  acquisition  of  certain  lands  in 
Seneca  Falls.  New  York,  for  Women's 
Rights  National  Historical  Park;  and 
.   Whereas,  the  Village  of  Seneca  Falls 
and  the  State  of  New  York  have 
expressed  their  intention  to  donate  an 
interest  in  the  lands  immediately 
adjacent  to  the  Park: 

Therefore,  pursuant  to  section  5  of 
Public  Law  95-42,  notice  is  given  that 
the  boundary  of  Women's  Rights 
National  Historical  Park  has  been 
revised  to  include  an  addition  0.21  acres 


identified  as  Tracts  101-11, 101-12,  and 
101-14  on  Land  Status  Map  101  on 
Drawing  No.  488/8O,00a  Sheet  2  of  3. 
dated  July  1991. 

The  map  is  on  file  and  available  for 
inspection  in  the  office  of  the  Land 
Resources  Division  Mid-Atlantic  Region. 
National  Park  Service.  143  South  Third 
Street,  Philadelphia.  Pennsylvania  19106 
and  in  the  office  of  the  National  Park 
Service.  Department  of  the  Interior.  18th 
and  C  Streets,  Washington,  DC  20240. 

Dated:  August  B,  1991. 
Gerald  D.  Patten. 

Regional  Director,  North  Atlantic  Region. 
(FR  Doc.  91-27065  Filed  ll-fr-91: 8:45  am] 
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Jimmy  Carter  National  Historic  Site; 
Meeting 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a jn.  to  4  p.m.  at  the  following 
location  and  date. 

dates:  November  22. 1991.     ' 
ADDRESSES:  Windsor  Hotel.  Conference 
Room,  Windsor  Avenue.  Americus, 
Georgia  31709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site.  Route  1, 
Box  800,  Andersonville,  Georgia  31711. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Professor  Steven  Hochman 
Professor  James  S.  Young 
Professor  Donald  B.  Schewe 
Dr.  Henry  King  Stanford 
Professor  James  David  Barber,  Director, 

National  Park  Service,  Ex-Officio 

Member 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed. 

Written  statements  may  also  be 
submitted  to  the  Superintendent  at  the 
address  above.  Minutes  of  the  meeting 


will  be  available  at  Parii  Headquarters 
for  public  inspection  approximately  4 
weeks  after  the  meeting. 

Dated:  November  1, 1991. 
lames  W.  Colenun,  |r.. 
Regional  Director.  Southeast  Region. 
[FR  Doc  91-27135  Filed  11-8-01: 8:45  am] 
Muam  COOC  4S10-T0-II 


National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listhig  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
October  30, 1991.  Pursuant  to  (  60.13  of 
38  CFR  part  60  written  conunents 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington  DC 
20013-7127.  Written  comments  should 
be  submitted  by  November  27, 1991. 
Carol  D.  Shun. 

Chiefof  Registration.  National  Register. 
CALIFORNIA 
Imperial  County 

US  Inspection  Station,  12  Heffeman  Ave., 
Calexico,  91001740 

San  Diego  County 

US  Inspection  Station.  CA 188,  Tecate. 
91001748 

CONNECTICUT 

Litchfield  County 

Skilton  Road  Bridge.  Skilton  Rd.  over  the 
Nonewaug  R..  Watertown.  91001744 

Warren  Congregational  Church.  4  Sackett 
Hill  Rd..  Warren,  91001743 

Windham  County 

Wylie  School.  Jot.  of  Ekonk  Hill  and  WyUe 
School  Rds..  Voluntown.  91001742 

KANSAS 

Sedgwick  County 

Stockman  Court  Apartments,  \207  Franklin 
Ave..  WichlU.  91001741 

NEBRASKA 

Boyd  County 

SS  Peter  &  Paul  Catholic  School  Jet.  of  2nd 
and  Broadway  SU^  SE  comer,  Butte, 
91001751 

Cherry  County 

US  Post  Office— Valentine  (Nebraska  Post 
Offices  Which  Contain  Section  Artwork 
MPS).  348  N.  Main  St..  Valentine.  91001750 

nilmore  County 

Belle  Prairie  Township  Hall  B  Strang  Town 
Hall— Jail  Main  St.  Strang.  91001752 

Strang  School  District  No.  36,  Main  St, 
Strang.  91001753 
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Hamilton  County 

Streeter— Peterson  House.  1121 9th  St., 
Aurora,  91001754 

NORTH  CAROUNA 

Alamanca  County 

Woodlawn  School  N  side  NC 1921  0.15  mi.  W 
of  jet.  with  NC  1920.  Mebane  vicinity. 
81001745 

Davidson  County 

Smith  Clinic.  17  Randolph  St.,  Thomasville, 
91001746 

Forsyth  County 

Winston-Salem  Southbound  Railway  Freight 
Warehouse  and  Office.  300  S.  Liberty  St.. 
Winston-Salem.  91001747 

PENNSYLVANIA 

Dauphin  County 

Harrisburg  Military  Post  (Pennsylvania 
National  Guard  Armories  MPS).  Jet.  of  14th 
and  Calder  Sts..  Harrisburg.  91001755 

Montgomery  County 

High  Street  Historic  District.  631—1329  High 
St.,  Pottstown,  91001756 

A  proposed  move  is  being  considered 
for  the  following  property;  to  assist  in  its 
preservation,  the  conunenting  period  is 
being  waived: 

INDL\NA 

Scott  County 

Scottsburg  Depot,  43  S.  Railroad  St. 
Scottsburg.  91001162 

The  name  of  the  following  property 
was  listed  incorrectly  on  the  list  dated 
October  22, 1991: 

LOUISL\NA 

Beauregard  County 

First  United  Methodist  Church,  Jet.  of  Pine 
and  N.  Port  Sts..  DeRidder.  91001659 

[FR  Doc.  91-27051  Filed  11-8-91;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Dockvt  No.  AB-12  (Sub-No.  137X)] 

Souttiem  Pacific  Transportation  Co.— 
Abandonment  and  Discontinuance  of 
Trackage  Rights  Exemption— in  San 
Francisco  County,  CA 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  Southern  Pacific 
Transportation  Company's:  (1) 
Abandonment  of  approximately  1.94 
miles  of  railroad  extending  (a)  between 
mileposts  1.27  and  1.88,  (b)  between 
mileposts  2.16  and  2.19.  and  (c)  between 


mileposts  1.51  and  2.81.  together  with 
parallel  track  along  Florida  Street,  in  the 
City  and  County  of  San  Francisco,  CA; 
and  (2)  discontinuance  of  trackage  rights 
over  approximately  0.28  mile  of  rail  Une 
between  mileposts  1.88  and  2.16,  in  the 
City  and  County  of  San  Francisco,  CA, 
subject  to  standard  labor  protective 
conditions,  an  historic  preservation 
condition,  and  a  salvage  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  12, 1991.  Formal  expressions 
of  intent  to  file  an  offer  '  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  November  22, 1991. 
petitions  to  stay  must  be  filed  by 
November  27, 1991,  and  petitions  for 
reconsideration  must  be  filed  by 
December  9, 1991.  Requests  for  a  public 
use  condition  must  be  filed  by 
November  22, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  137X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423  and 
(2)  Petitioner's  representative:  Gary  A. 
Laakso,  Southern  Pacific  Building,  One 
Market  Place,  San  Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245. 
[TDD  for  hearing  impaired:  (202)  275- 
1721). 
SUPPtfMENTARY  INFORMATION: 

Additional  information  ia  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721]. 

Decided:  October  29, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Elmmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Striddand.  Jr., 
Secretary. 
(FR  Doc.  91-27087  Filed  ll-«-91;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 


'  S««  Exempt,  of  Rail  Abandonment — Offer*  of 
Plnaa  AmIsL.  4 1.C.C2d  164  (1087). 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Ms.  Lin  Liu  on  (202)  395- 
7340  AND  to  the  Department  of  Justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  AND  the  DOJ  Clearance 
O^icer  of  your  intent  as  soon  as 
possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20530,  AND  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  National  Prisoner  Statistics. 

(2)  NPS-1.  Office  of  Justice  Programs. 
Bureau  of  Justice  Statistics. 

(3)  Annually. 

(4)  State  or  local  governments.  Federal 
agencies  or  employees.  This  information 
collection  is  used  to  provide  annual 
summary  measures  on  persons  confined 
in  the  Nation's  correctional  institutions, 
as  well  as  data  of  prison  capacity,  AIDS 
testing  and  numbers  of  inmates  with 
AIDS  at  yearend.  The  data  will  form  the 
basis  for  historical  trend  analysis. 
Respondents  are  personnel  in  the  State 
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Departments  of  Corrections,  the  District 
of  Columbia  and  the  Federal  Bureau  of 
Prisons. 

(5)  52  annual  respondents  at  6.5  hours 
per  response. 

(6)  338  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  this  item  is 

encouraged. 

Dated:  November  6, 1991. 

Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  91-27061  Filed  11-8-91;  8:45  am) 
aiUJNG  CODE  4410-ia-H 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application.  Ell  Lilly 
Industries,  Inc. 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  8, 1991,  Eli 
Lilly  Industries,  Inc.,  Chemical  Plant, 
kilometer  146.7,  State  road  2,  Mayaguez, 
Puerto  Rico  00708,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  Schedule  II 
controlled  substance 
dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  12, 1991. 

Dated:  October  31. 1991. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  91-27041  Filed  11-8-91:  8:45  am) 

BHJJNQ  COOE  4410-0»4I 


Importation  of  Controlled  Substances; 
Application,  North  Pacific  Trading  Co. 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 


Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedules  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  tiUe  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  12, 1991,  North  Pacific 
Trading  Company,  1505  SE.  Gideon 
Street,  Portland,  Oregon  97202,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Marihuana  (7360)  a  basic 
class  of  controlled  substance  in 
Schedule  I.  This  application  is 
exclusively  for  the  importation  of 
marijuana  seed  which  will  be  rendered 
non-viable  and  used  as  bird  feed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  abpve  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  12, 1991. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a),  21  U.S.C.  823(a),  and  21  CFR 
1311.42  (a),  (b),  (c),  (d),  (e)  and  (f)  are 
satisfied. 

Dated:  November  4, 1991. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dministration. 
[FR  Doc.  91-27042  Filed  11-8-91;  8:45  am) 

BILUNO  COOC  441(M»-M 


Manufacturer  of  Controlled 
Substances;  Application,  Orpharm,  Inc. 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  9. 1991. 
Orpharm,  Inc.,  722  West  19th  Street. 
Houston,  Texas  77008,  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Alphacetylmethadot  (9603).. 
Methadone  (9250) 


Sctwd- 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  vnth 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  12, 1991. 

Dated:  October  31. 1991. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  91-27043  Filed  11-8-01;  8:45  am] 

BILUm  COOC  4410-OMi 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 

action:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 
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SUPPLEMENTARY  INFORMATION:  On 

September  30, 1991.  the  National 
Science  Foundation  published  notice  in 
the  Federal  Register  of  permit 
applications  received.  Permits  were 
issued  to  the  following  individuals  on 
November  4. 1991:  Rennie  S.  Holt.  Diane 
McKnight. 
Charias  E.  Myers, 

Permit  Office.  Division  of  Polar  Programs. 
(FR  Doc.  91-27120  Filed  11-8-Sl:  8.45  am) 

■lUINQ  COM  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AOENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection: 

.    10  CFR  Part  20— Standards  for 
Protection  Against  Radiation. 
10  CFR  Part  19— Notices.  Instructions, 
and  Reports  to  Workers; 
Inspections. 

3.  The  form  number  if  applicable:  Not 
applicable. 

'4.  How  often  the  collection  is 
required: 

Part  20:    Annually  or  upon  the 
occxirrence  of  reportable  accident. 

Part  19:     Annually  or  upon 
termination. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  or  NRC  licenses  to 
receive  title  to,  own,  acquire,  deliver, 
receive,  possess,  use,  and  initially 
transfer  special  nuclear  material  and 
design,  build  or  operate  production  and 
utilization  facilities. 

7.  An  estimate  of  the  total  number  of 
responses: 

Part  20;    1,463 
Part  19;    700,000 

8.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request: 

Part  20:    Approximately  161  hours  per 
response.  The  total  industry  burden 


is  235,706  hours. 
Part  19:    Approximately  .05  hours  per 
response.  The  total  industry  burden 
is  35,000  hours. 

9.  Abstract:  10  CFR  part  20  establishes 
standards  for  protection  against  ionizing 
radiation  resulting  from  activities 
conducted  under  licenses  issued  by  the 
NRC.  These  standards  in  part  require 
the  establishment  of  radiation  protection 
programs,  the  maintenance  of  radiation 
records,  the  recording  of  radiation 
received  by  workers,  the  reporting  of 
incidents  which  could  cause  exposure  to 
radiation,  and  the  submittal  of  an 
annual  report  to  NRC  of  the  results  of 
individual  monitoring. 

The  amendment  to  10  CFR  Part  19 
requires  licensees  to  advise  workers  of 
their  dose  annually  and  to  provide  them 
with  a  written  report  of  their  dose 
during  the  current  year  upon  termination 
of  employment. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (lower  level],  Washington. 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0014  and  3150 
-0044).  NEOB-3019,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
J.  Shelton,  (301)  492-6132. 

Dated  at  Bethesda.  Maryland  this  3l8t  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc.  91-27112  Filed  ll-B-91;  8:45  am) 
enxma  code  tsm-oi-m 


[Docket  Na  50-219] 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Ught  Co.,  Oyster  Creek 
Nuclear  Generating  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  section  III.G  of 
appendix  R  to  10  CFR  part  50  to  GPU 
Nuclear  Corporation,  et  al.  (the  licensee) 
for  the  Oyster  Creek  Nuclear  Generating 
Station,  located  at  the  licensee's  site  in 
Ocean  County,  New  Jersey. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  is  requesting  an 
exemption  from  the  requirements  of 
section  III.G  of  10  CFR  part  50.  appendix 
R  "Fire  Protection  of  Safe  Shutdown 
Capability."  Specifically,  the  licensee 
requested  an  exemption  from  section 
III.G.2.C.  The  licensee  requested  not  to 
provide  a  one  hour  rated  fire  barrier  for 
the  power  cable  associated  with  the  IC- 
B  condensate  return  valve  V-14-37 
located  in  the  fire  area  RB-FZ-lD  on 
elevation  51 '-3"  in  the  reactor  building. 
The  licensee's  request  and  bases  for 
exemption  are  contained  in  a  letter 
dated  May  17, 1991. 

The  Need  for  the  Proposed  Action 

The  exemption  is  needed  because 
strict  compliance  with  the  regulation 
would  require  further  modification  to 
provide  a  one  hour  fire  barrier  for  a 
portion  of  the  cable  in  the  southeast 
comer  of  the  reactor  building  at 
elevation  51'-3".  This  would  result  in 
undue  hardship  and  additional  costs 
would  not  be  justified  by  the 
insignificant  increase  in  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
from  the  requirement  of  section  III.G.2.C 
of  appendix  R  to  10  CFR  part  50  to  not 
provide  a  one  hour  rated  fire  barrier  for 
the  power  cable  associated  with  IC-B 
condensate  return  valve  V-14-37 
located  in  the  fire  area  RB-FZ-lD  on 
elevation  51'-3"  in  the  reactor  building. 

Based  on  its  review  of  the  information 
presented,  the  Commission  finds  that  a 
single  fire  in  fire  zone  RB-FZ-lD  is  not 
likely  to  cause  valve  V-14-37  to  close 
and  cause  loss  of  ability  to  reopen  the 
valve  because  of:  (1)  Low  combustible 
fuel  loading  in  the  zone,  (2)  automatic 
and  manual  fire  suppression  and 
automatic  fire  detection  capability  in  the 
fire  zone.  (3)  necessity  to  damage  the 
Isolation  Condenser  B  (IC-B)  high  flow 
logic  circuit  and  then  power  cable 
12GP0816  in  that  sequence,  and  (4) 
location  of  the  IC-B  high  flow  logic 
circuit  and  power  cable  12GP0816  in 
diagonal  comers  of  fire  zone  RB-FZ-lD. 
separated  from  each  other  by 
approximately  92  feet  and  by  the 
diywell  structure  and  various  non-fire 
rated  compartment  walls.  On  this  basis, 
we  conclude  that  the  combination  of 
specific  damage  and  sequence  of  events 
is  so  remote  that  a  fire  would  not  have 
any  effect  on  the  plant's  ability  to 
achieve  safe  shutdown.  Therefore,  the 
proposed  exemption  does  not  increase 
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the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  exemption 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  nonradiological 
impacts,  the  proposed  exemption  from 
the  requirements  of  section  III.G  of 
appendix  R  to  10  CFR  part  50  involves 
components  which  are  located  within 
the  restricted  area  as  defined  in  10  CFR 
part  50.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemption;  any  alternatives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  that  supports  the 
proposed  exemption.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  May  17, 1991.  Copies  of  the 
request  for  exemption  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington,  DC  20555  and  at  the 
Local  Public  Document  Room  located  at 
the  Ocean  County  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  November  1991. 


For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  91-27113  Filed  11-8-^;  8:45  am) 
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[Docktt  No.  50-3541 

Public  Service  Electric  &  Gas  Co.  and 
Atlantic  City  Electric  Co.  Hope  Creek 
Generating  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57,  issued  to  Public  Service  Electric  and 
Gas  Company  and  the  Atlantic  City 
Electric  Company  (the  licensees)  for 
operation  of  the  Hope  Creek  Generating 
Station,  located  at  the  licensees'  site  in 
Salem  County,  New  Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
separate  the  surveillance  requirements 
(Surveillance  4.8.1.1.2.g)  associated  with 
the  buried  fuel  oil  transfer  piping's 
cathodic  protection  system  from  those 
used  to  determine  diesel  generator 
operability. 

The  proposed  action  is  in  accordance 
with  the  licensees'  application  for 
amendment  dated  October  10, 1991. 

The  Need  for  the  Proposed  Action 

Technical  Specification  (TS)  4.8.1.1.2 
delineates  surveillance  requirements 
that  are  to  be  performed  to  demonstrate 
operability  of  the  Diesel  Generators.  TS 
4.8.1.1.2.g  delineates  the  surveillance 
requirements  necessary  to  verify  that 
the  impressed  current  cathodic 
protection  system  for  the  buried  portion 
of  the  fuel  oil  transfer  piping  is  operable. 
Since  this  surveillance  requirement  is 
currently  a  sub-item  of  TS  4.8.1.1.2, 
literal  interpretation  of  the  TS  could 
preclude  maintenance  on  the  cathodic 
protection  system  (if  that  maintenance 
requires  that  the  system  be  made- 
inoperable)  and/or  potentially  result  in 
a  station  shutdown  due  to  failure  of  the 
cathodic  protection  system  causing  all 
of  the  Diesel  Generators  to  be  declared 
inoperable. 

Environmental  Impacts  of  the  Proposed 
Action 

The  cathodic  protection  system  was 
installed  by  the  licensees  to  protect  the 
buried  fuel  oil  transfer  piping  from 
external  corrosion.  Installation  and 


testing  of  this  system  is  required  by 
Regulatory  Guide  1.137  (Revision  1, 
October  1979).  The  licensees  have 
proposed  removing  the  cathodic 
protection  system  surveillance 
requirements  from  TS  4.8.1.1.2  and 
creating  a  separate  TS  (TS  4.8.1.1.4)  to 
verify  the  operability  of  the  cathodic 
protection  system.  Additionally,  the 
licensees  proposed  to  create  a  new 
action  statement  (TS  3.8.1.1.h)  to 
delineate  the  actions  necessary  if  the 
cathodic  protection  system  is  inoperable 
for  more  than  thirty  days. 

The  buried  portion  of  the  fuel  oil 
transfer  piping  is  provided  to  allow  for 
convenient  loading  of  diesel  fuel  at  a 
truck/barge  fill  connection  outside  the 
restricted  area.  The  buried  portion  of  the 
transfer  piping  is  not  safety-related  (as 
stated  in  UFSAR  section  9.5.4)  since  an 
emergency  fill  connection  is  provided 
inside  the  diesel  building,  which  can  be 
isolated  from  the  buried  portion  of  the 
fill  piping  by  an  isolation  valve  located 
inside  the  diesel  building.  This 
emergency  fill  connection  provides  a 
protected  fill  path  to  the  Diesel 
Generator  Fuel  oil  storage  tanks.  This 
amendment  would  not  eliminate  the 
requirement  to  have  the  cathodic 
protection  system  installed  and  the 
licensees  will  still  fully  comply  with 
Regulatory  Guide  1.137.  This 
amendment  would  separate  the 
surveillance  requirements  of  the 
cathodic  protection  system  from  those 
surveillances  directly  related  to  Diesel 
Generator  operability.  This  amendment 
would  also  allow  the  cathodic 
protection  system  to  be  inoperable  for 
thirty  days.  This  would  allow  the 
licensees  a  reasonable  time  period  to 
restore  the  system  to  operation  if 
maintenance  is  necessary  on  the  system. 
The  buried  fuel  oil  transfer  system  is  not 
used  to  mitigate  the  consequences  of 
any  previously  analyzed  accident. 
Therefore,  the  proposed  amendment 
would  not  significantly  increase  the 
probability  or  consequences  of  any 
accidents  previously  analyzed.  No 
significant  changes  in  the  types  or 
amounts  of  radiological  effluents,  during 
normal  operation  or  postulated 
accidents,  that  may  be  released  offsite 
are  incurred  by  this  proposed 
amendment.  As  a  result  no  significant 
increase  in  the  individual  or  cumulative 
occupational  radiation  exposure  is 
noted. 

Therefore,  because  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  effluents 
that  may  be  released  offsite  and  there  is 
no  significant  increase  in  the  allowable 


57538 


Federal  Regtoter  /  Vol.  56.  No.  218  /  Tuesday,  November  12.  1991  /  NoUceg 


individual  or  cumulative  occupational 
radiation  exposure,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  enviromnental  impact. 

With  regard  to  potential 
nonradioiogical  impacts,  the  proposed 
change  to  the  TS  would  allow  the 
licensees  to  disconnect  the  cathodic 
protection  system  for  a  thirty  day 
period.  If  the  cathodic  protection  system 
is  inoperable  for  greater  than  thirty  days 
the  licensees  must  submit  a  special 
report  to  the  NRC  outlining  the  cause  of 
the  malfunction  and  the  licensees'  plans 
for  restoring  the  system.  Since  the 
cathodic  protection  system  is  designed 
to  limit  external  corrosion  to  the  buried 
piping  over  long  periods  of  time,  a  thirty 
day  period  without  the  cathodic 
protection  system  operating  will  not 
result  in  any  appreciable  corrosive 
degradation  of  the  buried  piping.  In 
addition  to  the  cathodic  protection 
system  the  piping  has  a  protective 
coating  to  limit  external  corrosion. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradioiogical  environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Hope  Creek 
Generating  Station."  dated  December 
1984. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees' 
request  and  did  not  consult  other 
agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  on  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  10. 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street.  NW..  Washington. 
DC  20555  and  at  the  Pennsville  Public 
Library,  190  S.  Broadway,  Pennsville, 
New  Jersey  08070. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Chalres  L  Miller. 

Director.  Project  Directorate  1-2,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  91-27114  Filed  11-8-91;  8:45  am] 
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[Docfctt  No.  SO-312] 

Sacramento  Municipal  Utility  District, 
Rancho  Seco  Nuclear  Generating 
Station;  Environmental  Assessment 
and  Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.75(e](l](ii]  to  the  Sacramento 
Municipal  UUlity  District  (SMUD  or  the 
licensee)  for  the  Rancho  Seco  Nuclear 
Generating  Station  (Rancho  Seco  or  the 
facility]  located  in  Sacramento  County, 
California. 

Enviromnental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirement  to  have 
full  decommissioning  funding  sufficient 
to  pay  decommissioning  costs  at  the 
time  termination  of  operation  is 
expected. 

The  Need  for  the  Proposed  Action 

The  decommissioning  funding 
requirements  of  10  CFR  50.75(e)  were 
designed  to  provide  reasonable 
assurance  that  at  the  time  of  permanent 
end  of  operations  sufficient  funds  are 
available  to  decommission  the  facility  in 
a  manner  which  protects  public  health 
and  safety. 

The  staff  believed  that  requiring 
prematurely  shut  down  plants  (ones 
after  July  27, 1988]  to  comply  fully  with 
the  10  CFR  50.75(e)  regulations  might 
impose  a  severe  financial  burden  on 
these  plants  since  they  have  not 
operated  long  enough  to  have 
accumulated  sufficient  funds  for 
decommissioning.  Therefore,  based  on 
this  concern,  the  staff  was  instructed  by 
the  Commission  to  determine  the 
appropriate  accumulation  period  for 
decommissioning  fxmds  on  a  "case-by- 


case"  basis  for  those  plants  which 
prematurely  shut  down  after  July  27, 
1988. 

The  licensee's  proposed  financial 
assurance  plan,  which  includes  an  initial 
deposit  of  $90  million  in  an  external 
decommissioning  trust  and  periodic 
payments  throughout  the  SAFSTOR 
period  coupled  with  (1)  their  financial 
stability;  (2)  their  long  history  of 
decommissioning  fund  payments;  (3) 
their  rate  regulatory  function;  and  (4) 
other  legal  obligations  to  decommission 
Rancho  Seco,  meets  the  intent  of  the 
regulations  in  10  CFR  50.75(e)(l)(ii). 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
adversely  impact  the  ability  of  SMUD  to 
provide  adequate  assurance  that  funds 
will  be  available  to  decommission  the 
Rancho  Seco  facility.  The  licensee's 
financial  assurance  plan  provides 
adequate  assurances  that  funds  will  be 
available  to  decommission  Rancho  Seco 
while  protecting  the  public  health  and 
safety.  Therefore,  the  Commission 
concludes  that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  exemption. 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  exemption,  any  alternative 
will  have  either  no  environmental 
impact  or  a  greater  environmental 
impact.  The  principal  alternative  to  the 
exemption  would  be  to  require  full 
compliance  with  the  decommissioning 
funding  regulations.  Such  action  would 
not  enhance  the  protection  of  the 
environment  and  would  result  in 
unnecessary  expenditure  of  licensee 
funds. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  Rancho  Seco  Nuclear  Generating 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
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For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
July  24. 1990,  and  supplemented  by 
letters  dated  March  28. 1991.  and  July  19, 
1991.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  and  at  the  Martin  Luther  King 
Regional  Library.  7340  24th  Street 
Bypass.  Sacramento.  California  95822. 

Dated  at  Rockville.  Maryland  this  4ih  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 

Marvin  M.  Mcadooca, 

Acting  Director  Non-Power  Reactors. 
Decommissioning  and  En  vironmental  Project 
Directorate.  Division  of  Advanced  Reactors 
and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-27115  Filed  11-8-91;  8:45  am] 
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(Docfctt  No.  50-302] 

Florida  Power  Corp..  Crystal  Rfver  Unit 
3  Nuclear  Generating  Plant;  Issuance 
of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  regarding  a 
Petition  for  action  under  10  CFR  2.206 
received  from  Mr.  Louis  D.  Putney,  filed 
on  behalf  of  his  client,  Edward  S. 
Wollensen.  regarding  the  Crystal  River 
Unit  3  Nuclear  Generating  Plant  (CR-3). 
Petitioner  requested  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  to 
suspend  or  revoke  the  operating  license 
for  CR-3  or  to  take  such  other  action  as 
may  be  appropriate.  The  Notice  of 
Receipt  of  Petition  for  Director's 
Decision  under  10  CFR  2.206  was 
published  in  the  Federal  Register  on 
August  7, 1991  (56  FR  37601). 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  Petition  should  be  denied  for  the 
reasons  explained  in  the  "Director's 
Decision  under  10  CFR  2.206"  (DD-91-6). 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  Local  Public  Document  Room  for 
the  Crystal  River  facility  located  at  the 
Coastal  Region  Library,  8619  W.  Crystal 
Street,  Crystal  River,  Florida  32629. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission's  regulations. 
As  provided  by  this  regulation,  the 
decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  the  issuance  of  the  decision,  unless 
the  Coamission  pn  its  own  motion 


institutes  a  review  of  the  decision  within 
that  time. 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  November,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 

Director.  Off  ice  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  91-27118  Filed  11-8-91;  8:45  am] 
BJLUMQ  COOE  7SS0-01-M 


[Docket  Na  50-250  and  50-251] 

Florida  Power  A  Light  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  No.  DPR-31 
and  Facility  Operating  License  No.  DPR- 
41,  issued  to  Florida  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  Turkey  Point  Plant.  Units  3  and  4. 
respectively  located  in  Dade  County. 
Florida. 

The  proposed  amendment  would 
modify  Technical  Specifications  (TS) 
3.2.1  to  allow  operation  with  the  axial 
flux  difference  (AFD)  outside  the  ±  b% 
target  band  without  accruing  penalty 
deviation  time,  solely  for  the  purpose  of 
calibrating  the  excore  detectors, 
provided  the  AFD  is  within  the 
acceptable  operation  limits  of  TS  Figure 
3.2-1. 

These  amendments  are  being 
processed  on  an  exigent  basis,  in 
accordance  with  10  CFR  50.91(a)(6).  The 
basis  for  this  request  is  that  the 
surveillance  of  the  excore  detectors  is 
performed  quarterly,  and  the  next 
surveillance  of  the  excore  detectors  on 
Unit  3  is  scheduled  in  January,  1992.  thus 
providing  inadequate  time  for  the  usual 
amendment  process.  The  temporary 
waiver  of  compliance,  which  was 
granted  by  the  NRC  on  October  30, 1991, 
in  response  to  the  FPL  letter  dated 
October  29. 1991,  as  revised  October  30. 
1991,  permits  Turkey  Point  to  perform 
the  necessary  surveillance  during  restart 
from  the  outage  and  thus  permits 
escalation  of  Unit  4  to  100%  power. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Conunission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 


regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  (Operation  of  the  facility  in  accordance 
with  its  proposed  amendments  would  not) 
involve  a  signiricant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(These)  proposed  license  amendment(s) 
(do)  not  involve  a  signiricant  increase  in  Uie 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
does  not  affect  any  equipment  whose 
malfunction  is  postulated  to  initiated  an 
accident  or  prevent  an  accident  from 
occuring.  Changes  in  axial  flux  difference  due 
to  power  changes  and  control  rod  motion, 
like  that  in  the  excore  detector  calibration, 
are  part  of  normal  and  anticipated  behavior. 
Therefore,  tliis  change  does  not  cause  a 
significant  increase  in  the  probability  of 
occurrence  of  any  previously  evaluated 
accident 

Axial  flux  difference  is  used  to  assure  that 
peaking  factor*  and  axial  power  distributions 
are  within  the  limits  used  as  input  to  various 
Condition  11,  III,  and  IV  events.  Analyses 
outside  the  AFD  target  band,  but  within  the 
Accepted  Operation  Limits  of  Figure  3.2-1,  for 
up  to  1  hour,  are  included  in  the  reload  design 
and  safety  analyses.  The  proposed  change 
permits  operations  outside  of  the  AFD  target 
band  within  the  Accepted  Operation  limits 
of  Figure  3.2-1,  for  up  to  18  hours  while 
calibrating  the  excore  detectors,  rather  than 
the  1  hour  allowed  during  normal  operation. 
Just  as  with  Special  Test  Exceptions, 
Technical  Specification  3/4.2.1  is  less 
restrictive  during  excore  calibration  due  to 
the  low  probability  of  accidents  occurring 
during  this  calibration  (which  will  be 
performed  at  less  than  equal  to  90%  power). 
Performance  of  this  test  at  reduced  power 
level  and  maintaining  the  Tectmical 
Specification  requirements  on  rod  insertion 
limits  will  not  significantly  increase  the  . 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  Possibility  of  a  new  or 
different  kind  of  accident  fi>om  any  accident 
from  any  accident  previously  evaluated. 

The  proposed  license  8mendment(s)  (do) 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  amendment(s)  (do)  not  change 
any  plant  equipment  or  operations.  Therefore, 
no  possibility  of  creating  a  new  or  different 
type  of  accident  would  result  from  (these) 
proposed  license  amendment(s). 

(3)  Involve  a  significant  reduction  tn  a 
margin  of  safety. 
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The  proposed  amendment(8)  (do)  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  consequences  of  core  accidents 
are  based  on  the  hmiting  assumptions  for  the 
core  peaking  factors.  No  changes  to  the 
peaking  factors  are  required  to  support  this 
proposed  license  amendment[s).  The 
proposed  change  permits  operation  outside  of 
the  AFD  target  band,  writhin  the  Accepted 
Operation  Limits  of  Figure  3.Z-1,  for  up  to  16 
hours  while  calibrating  the  excore  detectors, 
rather  than  the  1  hour  allowed  during  normal 
operation.  Just  as  with  Special  Test 
Exceptions.  Technical  Specification  3/4.2.1  is 
less  restrictive  during  excore  calibration  due 
to  the  low  probability  of  accidents  occuring 
during  this  calibration  (which  will  be 
performed  at  less  than  or  equal  to  90% 
power).  In  addition,  excore  calibration  is  a 
controlled  plant  evolution  with  enhanced 
operator  and  Reactor  Engineering  oversight. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  mai^n 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  fifteen  (15)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Service. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  12. 1991,  the  hcensee 
may  file  a  request  for  a  hearing  with 
respect  (o  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
•^nd  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave,  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 


Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Envirormiental  and  Urban  Affairs 
Library,  Florida  International 
University,  Miami,  Florida  33199. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/ or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  supports  the  contention 
and  on  which  the  petitioner  intends  to 


rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  mut  be  one  which,  if  proven, 
would  entiUe  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  30  days,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  Involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
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that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-^e  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Herbert  N.  Berkow:  Petitioner's  name 
and  telephone  number;  date  petition 
was  mailed:  plant  name;  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer,  P.C.  1615 
L  Street  NW..  Washington.  DC  20036. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  riot  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  31, 1991, 
which  is  available  for  public  Inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room, 
located  at  the  Environmental  and  Urban 
Affairs  Library.  Florida  International 
University.  Miami.  Florida  33199. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  November,  1991. 

For  the  Nuclear  Regulatory  Conunission. 
Herbert  N.  Betkow, 

Director.  Project  Directorate  11-2.  Division  of 
Reactor  Projects— l/ll.  Office  of  Nuclear 
Reactor  Reguhtion. 

|FR  Doc.  91-27117  Filed  11-S-Ol:  8:46  am] 
MLUNO  COM  TSW-OI-H 


(Docket  Na  72-9  (50-M7)] 

Public  Service  Ca  of  Colorsdo; 
issuance  of  Materials  License  SNM- 
2504,  Fort  St  Vrain  independent  Spent 
Fuel  Storage;  Installation  at  tits  Fort 
SL  VraIn  Nuclear  Generating  SUtlon 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  a  materials  license  under  the 
provisions  of  tide  10  of  the  Code  of 
Federal  Regulations,  part  72  (10  CFR 
part  72),  to  Public  Service  Company  of 
Colorado  (PSC  or  the  licensee), 
authorizing  receipt  and  storage  of  spent 
fuel  in  an  independent  spent  fuel  storage 
installation  (ISFSI)  located  onsite  at  its 
Fort  St.  Vrain  (FSV)  Nuclear  Generating 
Station,  Weld  County,  Colorado. 

The  function  of  the  ISFSI  is  to  provide 
interim  storage  for  up  to  1482  fuel 
elements  (which  includes  standard  fuel 
elements,  control  fuel  elements,  and 
bottom  control  fuel  elements),  37  keyed- 
top  refiector  control  rod  elements,  and  6 
neutron  source  elements.  Fuel  elements 
are  loaded  into  fuel  storage  containers 
(FSCs)  within  Uie  FSV  Nuclear 
Generating  Station  reactor  building,  and 
subsequently  transported  inside  a 
transfer  cask  to  the  modular  vault  dry 
store  (MVDS).  where  die  FSCs  are 
removed  from  the  cask  and  lowered  into 
shielded  vault  modules  for  storage.  The 
MVDS  is  designed  for  40-year  interim 
storage  of  FSC  high  temperature  gas- 
cooled  reactor  (HTGR)  fuel  in  a 
contained,  shielded  system.  The  license 
for  an  ISFSI  under  10  CFR  part  72  is 
issued  for  20  years,  but  the  licensee  may 
seek  to  renew  the  license,  if  necessary, 
prior  to  its  expiration. 

The  NRC  staff  has  completed  its 
environmental,  safeguards,  and  safety 
reviews  in  support  of  the  issuance  of 
this  license,  llie  Commission  authorized 
issuance  of  this  license  pursuant  to 
S  2.764(c)  of  10  CFR  part  2. 

Following  receipt  of  the  application 
filed  June  22, 1990,  a  Notice  of  Proposed 
Action  was  published  in  the  Federal 
Register  on  August  29, 1990  (55  FR 
35384).  PSC  partially  relied  on  Uie 
topical  report  submitted  by  Foster 
Wheeler  Energy  Applications,  Inc.. 
"Topical  Report  for  the  Foster  Wheeler 
Modular  Vault  Dry  Store  for  Irradiated 
Nuclear  Fuel."  EA  86/20.  Revision  1. 
dated  October  1987.  and  on  die  NRC 
staffs  safety  review  of  this  MVDS 
design,  dated  March  22. 1986.  The 
"Environmental  Assessment  Related  to 
the  Construction  and  Operation  of  the 
Fort  St.  Vrain  Independent  Spent  Fuel 
Storage  Installadon"  (dated  February 
1991),  along  with  a  Finding  of  No 
Significant  Impact  was  issued  and 
noticed  in  the  Federal  RegistOT  (56  FR 


542&  dated  February  11. 1991)  in 
accordance  widi  10  CFR  part  51.  The 
scope  of  the  environmental  assessment 
included  the  construction  and  operation 
of  an  ISFSI  on  the  FSV  site,  including 
impacts  specifically  derived  from  the 
MVDS  system  to  be  used. 

The  staff  has  completed  its  safety 
review  of  the  FSV  ISFSI  site  application 
and  safety  analysis  report.  The  FSV 
safety  analysis  report,  as  supplemented, 
included  confirmation  by  the  applicant 
that;  (a)  No  technical  specification 
changes  are  required,  under  the  FSV 
possession-only  license,  to 
accommodate  a  10  CFll  part  72  license 
for  onsite  storage;  (b)  the  joint 
operations  of  the  reactor  and  the  onsite 
ISFSI  do  not  affect  the  safety  margins  of 
either  one;  (c)  onsite  storage  is  an 
independent  operation,  as  defined  in  10 
CFR  part  72;  and  (d)  the  eventual 
decommissioning  of  the  FSV  reactor  and 
establishment  of  a  stand-alone  ISFSI 
will  not  result  in  a  reduction  in  the 
margin  of  safety  associated  with  the 
operation  of  die  FSV  ISFSL  The  staff's 
"Safety  Evaluation  Report  for  Public 
Service  Company  of  Colorado's  Safety 
Analysis  Report  for  Fort  St  Vrain 
Independent  Spent  Fuel  Storage 
Installation"  was  completed  in  October 
1991. 

Materials  License  SNM-2504,  the 
staffs  Environmental  Assessment. 
Safety  Evaluation  Report,  and  other 
documents  related  to  this  action  are 
available  for  public  inspection  and  for 
copying  or  a  fee  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington.  DC 
20555,  and  at  the  Local  Public  Document 
Room  at  the  Weld  County  District  Public 
Library,  23rd  Avenue  Branch.  Greely. 
Colorado,  80631. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Chariet  (.  Haughney, 

Chief  Fuel  Cycle  Safety  Branch,  Division  of 
Indus  trial  and  Medical  Nuclear  Safe  'v.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc  91-27118  Filed  11-8-91: 8:45  am] 
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(Docket  No*.  S0-2Se.  50-2<0,  and  SO-296] 

Tennessee  Valley  Autitorlty,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3; 
Withdrawal  of  an  Amendment  Request 
to  FadUty  Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  approved  the 
withdrawal  of  a  request  by  the 
Tennessee  Valley  Authority  fTVA  or  the 
licensee)  for  an  amendment  to  Facility 
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Operating  License  No8.  DPR-33.  DPR- 
52.  and  DPR-68.  issued  to  the  Browns 
Ferry  Nuclear  Plant  (BFNP).  Units  1.  2 
and  3.  respectively.  The  plant  is  located 
in  Limestone  County,  Alabama.  Notice 
of  Consideration  of  issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  May  21, 1985  (50  FR 
20993). 

The  licensee  amendment  being 
withdrawn  was  originally  submitted  by 
TVA  in  letters  dated  August  14. 1984. 
September  21. 1984,  and  April  12, 1985. 
The  licensee  had  proposed  to 
incorporate  its  Integrated  Living 
Schedule  into  the  BFNP  operating 
licenses.  By  letter  dated  September  20. 
1991,  TVA  has  withdrawn  ^is  license 
amendment  request  from  further 
consideration  by  the  NRC. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  license  amendment 
applications  and  (2)  the  licensee's  letter 
dated  September  20, 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington.  DC  20555  and  at  the 
Athens  Public  Library,  South  Street. 
Athens,  Alabama  35611. 

Dated  a:  Rockville,  Maryland  this  4th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thierry  M.  Ross, 

Project  Manager.  Project  Directorate  11-4. 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  91-27119  Filed  11-8-91;  8:45  am) 

MLUNQ  COM  7SM-01-«I 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Meeting 

The  Office  of  Personnel  Management 
announces  the  following  meeting: 
NAME:  Pay-for-Performance  Labor- 
Management  Committee  Meeting. 
DATE  AND  TIME:  November  15, 1991,  9 
a.m.  to  5  p.m. 

PLACE:  Room  1350,  Office  of  Personnel 
Management,  1900  E  Street  NW.. 
Washington,  DC  20415-0001. 
TYPE  OF  MEETING:  Open. 
POINT  OF  CONTACT:  Ms.  Doris  Hausser, 
Chief  of  the  Performance  Management 
Division,  room  7454,  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Washington  DC  20415-0001. 
PURPOSE  OF  MEETING:  To  consider  ways 
to  strengthen  the  hnkage  between 
performance  of  General  Schedule 
employees  and  their  pay. 
AGENDA:  Committee  goals  and 
objectives:  basic  issues  and  challenges 


facing  the  committee;  committee 
administration;  conunents  and 
observations;  public  input;  closing. 

SUPPLEMENTARY  INFORMATION:  At  its 

November  1. 1991,  meeting  (notice 
published  in  the  Federal  Register  on 
August  28, 1991),  the  committee 
determined  that  it  needs  more  time  to 
conclude  its  deliberations  and  to  ensure 
that  all  views  are  clearly  and 
adequately  expressed.  Therefore,  the 
committee  has  scheduled  an  additional 
meeting  for  November  15. 1991. 

The  committee  welcomes  written 
data,  views,  or  comments  concerning 
systems  for  managing  and  recognizing 
the  performance  of  Federal  managers. 
All  such  submissions  received  by  close 
of  business  (COB)  on  November  13, 
1991,  will  be  provided  to  the  committee 
members  and  included  in  the  record  of 
the  meeting.  If  time  permits,  the 
committee  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  address  the 
committee  orally  at  a  meeting  should 
submit  a  written  request  to  be  heard  by 
the  deadline  listed  above.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  the  appearance  will 
be  made,  a  short  summary  of  the 
intended  presentation,  and  an  estimate 
of  the  amount  of  time  needed. 

All  communications  regarding  this 
committee  should  be  addressed  to  the 
Point  of  Contact  named  above. 
Constance  Berry  Newman, 
Director,  Office  of  Personnel  Management 
(FR  Doc.  91-27060  Filed  11-8-91:  &45  am] 

MLLMO  COOE  tSaS-OI-M 


OVERSIGHT  BOARD 

O-  ersight  Board  Meeting 

AGENCY:  Oversight  Board. 

action:  Meeting. 

DATES:  Wednesday,  November  20, 1991, 
3  to  4  p.m. 

ADDRESSES:  Internal  Revenue  Service, 
1111  Constitution  Ave..  NW..  room  3313, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Brian  Harrington,  Press  Officer,  Office 
of  Public  Affairs,  1777  F  Street,  NW., 
Washington,  DC  20232.  (202)  788-9672. 

SUPPLEMENTARY  INFORMATION: 

Discussion  Agenda: 

•  RTC  Update. 

•  National  Advisory  Board 
Recommendations. 

•  Other  agenda  items  to  be 
determined.  Closed  session  to  follow. 


Dated:  November  6, 1991, 
|1U  Nevlus, 

Committee  Management  Officer. 
[FR  Doc.  91-27103  Filed  ll-8-«l:  8:45  am] 

MLUNO  COM  2222-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReiMM  No.  34-29903;  File  No.  SR-CSE- 
91-51 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  ttie 
Cincinnati  Stock  Exchange,  Inc., 
Relating  to  Administration  of  Requests 
for  Extensions  of  Time  Under 
Regulation  T  and  Rule  15c3-3 

November  5. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  19, 1991,  the 
Cincinnati  Stock  Exchange,  Inc.  ("CSE" 
or  "Exchange ")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
CSE  submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  October  30. 
1991.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

1.  Self-Regulatory  Organizadon's 
Statement  of  the  Terms  of  Substance  o 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  its  Rule 
6.1  to  clarify  the  Exchange  staffs 
authority  to  grant  extensions  of  time  oB 
payment/delivery  of  securities  pursuant 
to  Federal  Reserve  Board  ("FRB") 
Regulation  T  and  Rule  15c3-3  under  the 
Act  ("SEC  Rule  15c3-3").«  I 


'  Amendment  No.  1  requests  tjjat  the  Commission 
grant  approval  to  the  proposed  rule  change  within 
35  days  of  the  date  of  publication  in  the  Fed«r«l    | 
RegislM'  of  notice  of  filing  pursuant  lo  section 
19(b)(2)(A)  under  the  Act.  The  CSE  originally  filed 
the  proposed  rule  change  to  take  effect  upon  filing 
pursuant  lo  section  19(b)(3)(A).  The  amendment 
does  not  change  the  substance  of  the  proposed 
change  to  the  CSE's  rules  allowing  the  granting  o^ 
extensions  of  time  for  payment/delivery  of  j 

securities.  i 

•  Regulation  T,  Issued  by  the  Board  of  Govemort 
of  the  Federal  Reserve  System  pursuant  to  the  Act 
governs  the  extension  of  credit  to  customers  by 
broker-dealers  for  purchasing  securities.  12  CFR 
part  220.  Rule  15c3-3  governs  the  extension  of  credit 
for  selling  securities.  17  CFR  240.15c3-3.  Under 
Regulation  T  (12  CFR  220.8(d)  and  .4(c)(3)(il))  and 
Rule  15c3-3(n),  a  broker-dealer  may  request  an 
extension  of  time  for  payment  or  delivery  of 
securities  from  any  registered  national  securitits 
exchange  or  a  registered  national  securities 
association. 


I 
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II.  Self-Regulatory  Organizatloa's     i 
Statement  of  the  Puipoee  of.  and      i 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  the  Exchange's  only  rule 
explicitly  addressing  extensions  of  time 
for  payment/delivery  of  securities  is 
Rule  6.1(b),  which  addresses  them  only 
in  connection  with  margin  requirements. 
This  Rule  makes  no  mention  of 
extensions  the  Exchange  is  authorized 
to  grant  under  Commission  Rule  15c3-3. 
and  refers  to  the  authority  of  the 
Exchange's  Business  Conduct 
Committee  to  grant  extensions,  despite 
the  Exchange's  long-standing  practice  of 
daily  extension-processing  by  the 
Exchange  staff. 

Specifically,  the  CSE  proposes  to  add 
to  Rule  6.1(b)  citations  to  55  220.8(d) 
and  220.4(c)(3)(ii)  under  Regulation  T. 
which  provide  that  a  broker-dealer  may 
request  an  extension  of  time  for 
payment  or  delivery  of  securities  from 
any  registered  national  securities 
exchange  or  a  registered  national 
securities  association,  and  to  SEC  Rule 
15c3-3.  which  governs  the  extension  of 
credit  for  selling  securities.* 

The  proposed  rule  change  would 
ensure  that  Rule  e.l(b)  addresses 
extensions  comprehensively,  accurately, 
and  in  accord  with  current  law  and 
practice. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  foster 
cooperation  and  coordination  vidth 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system. 


*  In  addition,  the  CSE  proposes  to  delate 
references  to  {9  220.3(fl  (exchange  of  securities) 
and  220.4(c)(e)  (not  an  existing  section)  of 
Regulation  T  and  lo  change  the  title  of  Rule  St  frem 
Margin  Accounts  lo  Extensions  of  Credit 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  Impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Conunents  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  Lhe  provisions  of  5 
U.S.C.  552,  will  be  available  for      { 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE  All 
submissions  should  refer  to  File  No.  SR- 
CSE-01-5  and  should  be  submitted  by 
December  3, 1991. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  purauani  to  delegated 
■utliority. 

loaatfaaa  G.  Kata. 

Secretary. 

(FR  Doc.  91-27094  Filed  11-5-«;  S:4S  am] 

•NJJNa  coot  SOW^I-M 


((Ratease  Na  34-29998;  Flls  No.  SR-NASO- 
91-33)  antsmatlonal  Series  Releaae  Na 
337)) 

Sslf-Rsguiatory  Organizations; 
National  Aaaodation  of  SacurltlM 
Daalara,  Inc^  Ordar  Approving 
Propoaad  Rute  Ctwnga  Ralattng  to 
Amandmants  to  the  Untform 
Application  for  Sacurttlas  Industry 
Registration  or  Transfar,  Form  U-4 
and  to  ttM  Uniform  Tarmlnation  Notica 
for  SacurWM  Industry  Registration, 
FormU-8 

November  4. 1991. 

L  Introduction 

The  National  Association  of  Securities 
Dealers.  Ina  ("NASD")  submitted  on 
July  23. 1991,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  '  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  *  thereunder,  to  amend 
the  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer.  Form 
U-4  and  the  Uniform  Termination 
Notice  for  Securities  Industry 
Registration,  Form  U-5.  The  proposed 
changes  to  Form  U-4  and  Form  U-5  are 
the  result  of  the  enactment  of  the 
Securities  Acts  Amendments  of  1990  • 
and  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ("Remedies  Act").*  Certain 
minor  changes  were  also  requested  by 
the  Commodity  Futures  Trading 
Commission  ("CFTC")  and  the  National 
Futures  Association  ("NFA"). 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
29711,  September  20, 1991)  and  by 
publication  in  the  Federal  Register,  (56 
FR  49501,  September  30, 1991).  The 
Commission  did  not  receive  any 
comments  on  the  proposed  rule  change 
in  response  to  its  solicitation  of 
comments.  This  order  approves  SR- 
NASD-91-33  as  proposed. 


'  IS  U.S.C  78s(bHl)  (10S8). 

•  17  OK  uciab-*  (isaa). 

•  Pub.  L  No.  lOl-SSa  1(M  StaL  2713  (Novembw  18, 
1990). 

•  Pub.  L  Na  101-428. 104  SUL  SSI  (Octobw  11 
IBM). 
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n.  Legislative  Developments 

The  proposed  amendments  are 
responsive  to  several  provisions  in  the 
aforementioned  new  laws.  In  particular, 
the  amendments  reflect  the  enactment  of 
the  International  Securities  Enforcement 
Cooperation  Act  of  1990  ("ISECA").» 
tide  11  of  the  Securities  Acts 
Amendments  of  1990.  This  legislation 
was  passed  in  order  to  enhance  the 
ability  of  the  Commission  and  the  SROs 
to  consider  disciplinary  actions  taken 
against  securities  professionals  by 
foreign  regulators. 

Specifically,  the  ISECA  amended  the 
Act  to  give  the  Commission  the  explicit 
authority  to  bar,  suspend,  or  restrict  the 
activities  of  broker-dealers  and  persons 
associated  or  seeking  to  become 
associated  with  a  broker-dealer,  based 
upon  the  findings  of  a  foreign  court  or  a 
foreign  securities  authority.  For 
example,  under  section  15(b)(4)(B)  of  the 
Act,  the  Commission  has  the  authority 
to  censure,  place  limitations  on  the 
activities  of,  or  suspend  or  revoke  the 
registration  of.  a  broker-dealer  if  it  Hnds 
that  such  action  is  in  the  public  interest 
and  that  the  broker-dealer,  or  any 
person  associated  with  the  broker- 
dealer  has  been  convicted  within  the 
past  ten  years  of  certain  enumerated 
felonies  and  misdemeanors.  The  ISECA 
amended  section  15(b)(4)  to  add  any 
foreign  offense  that  is  substantially 
equivalent  to  the  domestic  offenses 
listed  in  that  section,  regardless  of  its 
denomination  under  the  laws  of  a 
foreign  government.* 

Similarly,  the  ISECA  strengthened  the 
ability  of  SROs  to  consider  foreign 
disciplinary  actions.  Section  3(a)(39)  of 
the  Act  was  amended  to  include  foreign 
offenses  committed  by  broker-dealers. 
That  section  provides  that  a  person  is 
subject  to  "statutory  disqualification" 
from  membership  in.  or  association  with 
a  member  of,  an  SRO  if  such  person  has 
been  found  to  have  been  involved  in 
certain  illegal  activities  or  misconduct, 
or  has  been  convicted  of  any  felony  or 
misdemeanor  enumerated  in  section 
15(b)(4]  of  the  Act.^  Section  3  of  ISECA 


'  Pub.  L  No.  tm-SSO  lections  201-207. 104  Stat. 
2713  (November  15. 19S0). 

*  Among  the  felonies  and  misdemeanors  listed  in 
section  15(b)(4)  of  the  Act.  15  U.S.C  78o(b)(4).  are: 
Convictions  involving  the  sale  of  securities,  the 
taking  of  false  oaths,  the  making  of  a  false  report, 
bribery,  perjury,  burglary,  or  conspiracy  to  commit 
any  such  offense:  unlawful  activities  that  arise  out 
of  the  securities,  banking,  commodities  and 
insurance  business:  larceny,  theft,  robbery, 
extortion,  forgery,  counterfeiting,  fraudulent 
concealment,  embezzlement,  fraudulent  conversion 
or  misappropriation  of  funds  or  securities:  and  mail 
fraud. 

'  15  U.S.C  78c(a)(3e).  Section  3(aM3e)  of  the  Act 
generally  provides  that  a  person  is  subject  to  a 
"statutory  dis<|ualification"  if  among  other  thtaigt. 


amended  Section  3(a)(39)  by  expanding 
this  list  to  include,  inter  alia,  expulsion 
or  suspension  from  membership  or 
association  with  a  member  of  a  foreign 
equivalent  of  an  SRO,  a  foreign  or 
international  securities  exchange,  or  a 
foreign  contract  market,  board  of  trade 
or  futures  association,  as  well  as 
findings  by  a  foreign  financial  regulatory 
authority  (or  similar  authority 
empowered  to  enforce  laws  relating  to 
financial  transactions)  of  illegal  or 
improper  conduct. 

Additionally,  the  proposed  changes  to 
Forms  U-4  and  U-5  respond  to  the 
enactment  of  the  Remedies  Act  which 
provided  the  Commission  with 
additional  enforcement  powers.  In 
general,  the  Remedies  Act  gave  the 
Commission  the  authority  to  seek  civil 
monetary  penalties  in  court  proceedings 
and  to  impose  monetary  penalties  and 
order  disgorgement  in  administrative 
proceedings.  The  Remedies  Act  also 
provided  the  Commission  with  both 
temporary  and  permanent  cease  and 
desist  authority  to  prevent  violations  of 
securities  laws.  To  accommodate  these 
new  laws,  the  NASD  has  proposed  the 
amendments  discussed  herein  to  Forms 
U-4  and  U-5. 

in.  Proposed  Amendments 

1.  Form  U-4 

Page  1 — A  minor  change  was  made  to 
the  explanation  for  the  Series  3  and 
Series  5  exams  by  adding  the  word 
"examination."  This  change  was 
requested  by  the  NFA  for  the  Series  3  to 
alleviate  confusion  among  applicants  as 
to  why  the  box  should  be  checked  since 
it  does  not  reflect  a  category  of 
registration,  rather,  it  reflects  an  exam 
request.  Since  the  same  situation  was 
true  for  the  Series  5,  the  word 
"examination"  was  added  to  that  line  as 
well. 

Page  3 — Page  3  contains  several 
changes  to  the  disciplinary  questions 
which  respond  to  the  Securities  Acts 
Amendments  of  1990.  These  changes 
reflect  the  fact  that  certain  actions  taken 
by  foreign  financial  regulatory 
authorities  are  now  designated  as 
statutory  disqualifications  under  the 
Act.  In  accord  with  this  new  law,  the 


that  person:  has  been  expelled  or  suspended  from 
membership  in  an  SRO  or  barred  or  suspended  from 
association  with  an  SRO  member,  has  had  his  or  her 
registration  or  association  denied  or  suspended  by 
the  Commission  or  other  appropriate  regulatory 
agency:  has  willfully  violated  the  federal  securities 
laws  or  aided,  abetted,  or  counselled  others  to  do 
so:  is  permanently  or  temporarily  enjoined  by  a 
couri  from  acting  in  any  capacity  within  the 
securities  industry:  has  willfully  made  or  caused  to 
be  made  a  false  or  misleading  statement  of  material 
fact  in  Tilings  required  by  the  SROs:  or  has  been 
convicted  of  any  felony  within  the  paal  tan  yaar*. 


definition  of  foreign  fmancial  regulatory 
authority  has  been  added  to  the  form 
and  language  reflecting  this  change  in 
the  law  has  been  inserted  in  certain 
questions  under  Item  22,  where 
appropriate.  For  example,  in  addition  to 
disclosing  domestic  felony  convictions 
and  certain  misdemeanor  convictions 
involving  fraud  or  investment  related 
activities.  Item  22A  will  require 
disclosure  of  foreign  convictions  of  that 
nature  as  well. 

Item  22D5  has  been  added  to  page  3  of 
Form  U-4  to  reflect  the  additional 
enforcement  powers  that  were  granted 
the  Commission  under  the  Remedies 
Act.  This  item  now  requires  applicants 
to  report  civil  monetary  penalties  and 
cease  and  desist  orders  entered  by  the 
SEC  or  the  CFTC. 

Page  4 — Page  four  contains  minor 
changes  regarding  the  firm's 
certification.  The  last  sentence  on  page  4 
certifies  that  the  firm  has  communicated 
with  the  employee's  previous  employers 
for  the  past  three  years.  Formerly,  the 
CFTC  had  a  five-year  rule,  which  was 
noted  in  parentheses  following  this 
sentence.  However,  the  CFTC  has 
recently  changed  that  requirement  and 
now  requires  employment  verification 
for  three  years;  accordingly,  the  clause 
relating  to  commodities  has  been 
deleted.  . 

2.  Form  U-5  \ 

Form  U-S  has  been  modified  such  that 
the  instructions  and  form  itself  include 
changes  to  the  disciplinary  questions 
consistent  with  Form  U-4.  For  example. 
Item  13  on  Form  U-5  as  amended  will 
require  employers,  upon  termination,  to 
disclose  any  disciphnary  action  taken 
by  a  foreign  governmental  body  or  self- 
regulatory  organization  with  jurisdiction 
over  investment-related  business  while 
the  registrant  was  employed  or 
associated  with  the  firm,  in  addition  to 
domestic  disciplinary  actions  as 
previously  required.  Finally,  an  optional 
certification  section  has  been  added  to 
this  form  so  that  previously  filed 
information  does  not  have  to  be  filed  on 
subsequent  forms, 

rv.  Conclusion 

Having  carefully  considered  the 
proposed  amendments  to  Forms  U-4  and 
U-5,  the  Commission  believes  the 
amendments  are  consistent  with  and 
will  help  implement  the  Securities  Acts 
Amendments  of  1990  and  the  Remedies 
Act.  Recognition  of  disciplinary  actions 
taken  by  foreign  financial  regulators 
serves  to  facilitate  cooperation  between 
the  United  States  and  foreign  countries 
in  securities  law  enforcement.  While 
there  is  today  no  global  regulatory 
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structure  to  oversee  the  markets  and 
coordinate  harmonization  of  laws  and 
regulations  to  ensure  e^iciency  and 
honesty,  the  Commission  has  strived  to 
work  with  its  foreign  counterparts  to 
assure  fairer  as  well  as  more  efficient 
market  operations  across  borders. 

Inasmuch  as  the  NASD  has  proposed 
amendments  to  Form  U-4  and  U-5 
which  require  disclosure  of  disciplinary 
actions  by  a  foreign  court  or  foreign 
securities  authorities,  the  Commission 
believes  the  NASD  has  taken  vital  steps 
to  strengthen  its  efforts  as  well  as  the 
Commission's  efforts  to  support  the 
international  enforcement  of  securities 
laws.  U.S.  broker-dealers  have 
increased  significantly  their  activities  in 
foreign  markets.  It  stands  to  reason  that 
the  activities  of  foreign  professionals  in 
the  U.S.  markets  also  are  likely  to 
increase.  As  a  result,  the  Commission 
and  SROs  are  likely  to  confront  a 
growing  number  of  securities 
professionals  who  have  been  disciplined 
abroad  for  illegal  or  improper  activities 
working  or  seeking  to  work  in  this 
country.  Given  the  rapid  movement 
towards  internationalization  of  the 
securities  markets,  the  proposed 
amendments  will  assist  in  protecting 
U.S.  investors  from  securities 
professionals  who  have  engaged  in 
misconduct  abroad. 

Further,  we  believe  the  proposed 
amendments  to  Form  U-4  which  reflect 
the  Commission's  additional  powers 
with  respect  to  cease  and  desist 
authority  and  monetary  penalties  are 
both  necessary  and  proper.  Absent  the 
proposed  amendments,  we  believe  the 
disclosure  requirements  for  Form  U-4 
would  be  less  than  complete,  as  cease 
and  desist  orders  entered  against 
securities  professionals  and  monetary 
penalties  accessed  by  the  Commission 
pursuant  to  its  recent  grant  of  authority 
could  otherwise  go  unreported.  The 
Commission  is  of  the  opinion  that  all 
disciplinary  actions  taken  by  it  bear 
significantly  on  an  applicant's  fitness  for 
securities  industry  registration  and  that 
the  proposed  amendments  will  ensure 
that  the  NASD's  disclosure  requirements 
embrace  all  of  the  Commission's 
enforcement  remedies  under  existing 
law. 

For  the  reasons  discussed,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  under  the  Act,  as  amended.  In 
pertinent  part,  section  15A(b}(e) 
mandates  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 


among  other  things.  Further,  the 
Commission  believes  the  proposed  rule 
change  is  a  proper  exercise  of  the 
NASD's  authority  to  adopt  appropriate 
qualification  and  registration 
requirements  for  persons  associated 
with  NASD  members  or  applicants  for 
NASD  membership. 

//  is  therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved.  This  rule  change  shall  become 
effective  within  45  days  of  this  order. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
lonathan  G.  Katz. 
Secretary. 

(FR  Doc.  91-27097  Filed  11-B-fll:  B:45  am] 
WLUNQ  cooc  wio-oim 


[ReiMM  No.  34-29900;  File  No.  SR-NASO- 
91-51] 

Self-Regulatory  Organizations; 
Propoaed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc., 
Relating  to  Extending  ttie  Hours  of 
Operation  for  tt>e  SelectNet  Service 

November  4, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  3. 1991.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  extend  the 
hours  of  operation  for  the  SelectNet 
service  to  include  two  off-hours 
sessions — an  after  hours  session 
following  the  close  of  normal  market 
hours  and  a  pre-opening  session  prior  to 
the  opening  of  normal  market  hours. 

II.  Self-Regulatory  Otganizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SelectNet  is  a  screen-based  trading 
system  offered  to  members  of  the  NASD 
to  facilitate  negotiation  of  transactions 
in  securities  through  automated  means, 
by-passing  the  need  for  telephone 
contact.  SelectNet  allows  members  to 
enter  orders,  direct  orders  to  one  or  all 
market  makers  in  a  security,  and 
negotiate  the  terms  of  the  orders  though 
counter-offers  entered  into  the  system. 
The  NASD  is  proposing  to  extend  the 
hours  of  operation  of  the  service  from  9 
a.m.  to  5:15  p.m.  Eastern  Time. 

The  hours  of  operation  for  SelectNet 
will  be  extended  to  include  a  one-half 
hour  pre-opening  session  (i.e.,  between  9 
a.m.  and  9:30  Eastern  Time  '  and  an 
after  hours  session  extending  from  4 
p.m.  until  5:15  p.m.  Eastern  Time. 
Members  are  currently  able  to  enter  day 
orders  into  SelectNet  and  will  now  be 
permitted  to  enter  "end  of  day"  as  the 
appropriate  time  in  force  for  any  order. 
End  of  day  orders  will  carry  over  into 
the  after-hours  session.  In  addition, 
members  will  also  be  able  to  enter  new 
orders  into  the  system  after  the  close 
and  prior  to  the  opening  of  normal 
market  hours.  Therefore,  SelectNet  will 
offer  live  negotiation  of  trades  after 
normal  trading  hours  have  ended  and 
will  commence  live  negotiation  before 
the  markets  open  at  9:30  a.m.  Members 
using  the  SelectNet  service  afier  normal 
market  hours  will  be  able  to  reference 
on  the  Nasdaq  Workstation"™  screen  the 
day's  last  sale  for  reported  securities  as 
well  as  the  closing  inside  quotation 
(representing  the  last  quotation  when 
the  market  closed  for  the  day)  for  any 
security  quoted  through  NASDAQ. 

SelectNet  operational  rules  and 
procedures  will  continue  to  apply  during 
the  off-hours  periods  and  the  NASD  also 
plans  to  maintain  operational  support 
and  regulatory  oversight  of  members 
using  SelectNet  during  the  off-hours 
sessions.  Personnel  in  departments  such 
as  Market  Surveillance,  Market 
Operations  and  ACT  (Automated 
Confirmation  Transaction  Service) 
Operations  will  be  performing  support 
and  oversight  functions  similar  to  those 


■  If,  however,  normal  market  opening  hours  are 
changed  to  9  a.m.,  SelectNet  is  anticipated  to  open 
at  8:80  a.m.  Such  a  change  in  SelectNet  hours  will 
•ntall  another  19b-4  tiling  with  the  Commission. 
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of  normal  market  hours.  For  example, 
the  SelectNet  service  is  not  available  for 
orders  in  securities  subject  to  a 
regalatory  trading  halt  during  normal 
market  hours;  this  restriction  will 
continue  to  apply  off-hours.  In  addition, 
if  news  that  would  cause  a  regulatory 
trading  halt  during  normal  market  hours 
is  pubhcly  disseminated  after  the  close 
of  normal  market  hours,  SelectNet 
service  for  orders  in  those  stocks  will 
not  be  available. 

Transactions  in  SelectNet  occurring  In 
the  ofl'-hours  sessions  will  continue  to 
be  routed  into  the  ACT  service  for  trade 
reporting  and  submission  to  a  clearing 
agency  as  locked-in-trades.  Trade 
reports  of  transactions  in  reportable 
securities  will  be  collected  by  ACT  real- 
time, as  trades  occur,  and  will  be 
disseminated  as  the  trade  reporting 
systems  permit.  For  example, 
transactions  taking  place  in  the  pre- 
opening  session  will  be  sent  to  the  high 
speed  tape  and  disseminated  at  market 
opening  as  trade  reports  with  a  special 
indicator,  or  marked  ".SLD"  so  as  not  to 
confuse  investors  and  market 
participants  if  the  early  session  trade 
prices  are  out  of  range  of  market 
opening  prices.*  Trade  reports  of  after- 
hours  transactions  will  be  designated 
'T"  trades  (or  trades  occurring  outside 
of  normal  market  hours)  and  input  into 
the  NASD's  audit  trail  for  reguJatory 
purposes.  In  addition,  volume  from  after- 
hours  trades  will  be  added  to  the  daily 
volume  statistics  for  NASDAQ 
securities. 

Extending  the  hours  of  operation  of 
SelectNet  will  facilitate  investors  that 
desire  to  trade  in  a  regulated  U.S. 
market  and  will  provide  an  environment 
for  broker/ dealer  members  to 
accomplish  lay-off  or  positioning  trades 
outside  of  traditional  market  hours. 
Additionally,  maintenance  of 
SelectNet's  trade  negotiation  features, 
with  trade  reporting  and  collection  of 
regulatory  information,  will  enable  the 
NASD  to  capture  real-time  trade 
information  as  it  occurs. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
15A(bK6)  and  llA(a)(l)  (B)  and  (C)  of 
the  Act.  Section  15A(b)|8)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  "foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing. 


*  For  purpoMt  of  Schedule  0  fo  the  NASD-By- 
Law*.  trade  reports  in  NASDAQ  tecvritiea  far 
execution*  during  the  pre-opening  seMion  tent  to 
the  tape  maHted  SIX)  will  not  be  considered  ai  a 
pattern  or  practice  of  late  trading,  becauaa  the 
SelectNet  ayatcB  will  capturs  tim  trad*  iafonaation 
ai  il  occur*,  aod  the  syatsm  wtH  aend  lh«  liad« 
reporta  narked  !•(«  for  disaenunatioo  | 
only. 


settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market"  Section  llA  states  that 
"new  data  processing  and 
conununicabons  techniques  create  the 
opportunity  for  more  efficient  and 
effective  market  operations"  and  also 
that  it  is  in  the  public  interest  to  assure 
"economically  efficient  execution  of 
securities  transactions."  SelectNet  is  a 
communications  service  designed  to 
accommodate  efficient  and  economic 
executions  of  transactions  in  NASDAQ 
and  CQS  securities.  SelectNet  is  a 
communications  service  designed  to 
accommodate  efficient  and  economic 
negotiations  and  executions,  timely 
trade  reporting,  and  locked-in-trades. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comnrents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  tfaa 
Proposed  Rule  Change  and  Timing  for 
ConunissioB  Action 

Within  35  days  at  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  cxipies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  Bid  all  written 
communications  relating  to  the  proposed 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  3. 1991.    j 

For  the  Commission,  by  the  Division  of 
Market  Regtilation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(«)(ia).  , 

lonathan  G.  Katx, 
Secretary. 

[FR  Doc.  91-27098  Filed  11-8-91:  8:45  am] 
snxma  cooc  Mi(M>t-M 


(Release  No.  IC-18397;  812-7670]  | 

Boston  Finencial  Tax  Credit  Fund  Plus, 
a  Umtted  Partnership,  at  al.; 
Application 

November  5, 1981. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  Boston  Financial  Tax 
Credit  Fund  Plus,  a  Limited  Partnership, 
a  Massachusetts  limited  partnership  (the 
"Partnership"),  Arch  Street  VI,  Inc..  a  / 

Massachusetts  corporation  (the 
"Managing  General  Partner"),  and  Arch 
Street  VI  Limited  Partnership,  a 
Massachusetts  limited  partnership 
(together  with  the  Managing  General 
Partner,  the  "General  Partners"). 

Relevant  Act  Sections:  Exemption 
requested  under  sections  6(c)  and  6(e)  of 
the  Act  from  all  provisions  of  the  Act 
except  sections  9, 17,  26(b).  36,  and  37,  to 
the  extent  specified  in  this  notice,  and. 
as  necessary  to  implement  the  foregoing 
sections,  sections  38  through  53  of  the 
Act. 

Summary  of  Application:  Apphcants 
seek  a  conditional  order  exempting  the 
Partnership  from  all  provisions  of  the 
Act,  except  as  described  in  this  notice. 
The  order  would  permit  the  Partnership 
to  invest  in  limited  partnerships  that 
engage  in  the  ownership  and  operation 
of  housing  for  low  and  moderate  income 
persons  and  to  invest  28%  of  the 
proceeds  from  the  sale  of  class  B  limited 
partnership  interests  in  United  States 
Treasury  obligations. 

Filing  Dote:  The  application  was  filed 
on  January  9. 1991.  aiiui  amended  oo 


October  11. 1991  and  October  24. 1991. 
The  application  also  will  be  amended 
during  the  notice  period  in  accordance 
with  the  terms  of  letters  from  applicants' 
counsel  dated  October  29. 1991  and 
November  4, 1991,  the  substance  of 
which  are  reflected  herein. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  27. 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  101  Arch  Street,  Boston. 
Massachusetts  02210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524  or  Nancy  M.  Rappa, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch, 

Applicants'  Representations 

1.  The  Partnership  was  organized  on 
December  10, 1990,  under  the  Uniform 
Limited  Partnership  Act  of  the 
Commonwealth  of  Massachusetts.  The 
Partnership  is  intended  to  serve  as  a 
vehicle  for  equity  investment  in 
apartment  complexes  to  be  qualified,  in 
the  opinion  of  counsel,  for  the  low 
income  housing  tax  credit  (the  "Low 
Income  Housing  Credits")  under  the 
Internal  Revenue  Code  of  1986,  as 
amended  ("Code"). 

2.  The  Partnership  will  offer  two 
classes  of  limited  partnership  interests, 
Class  A  and  Class  B.  It  will  operate  as  a 
"two-tier"  entity,  i.e.,  the  Partnership,  as 
a  limited  partner,  will  invest  in  other 
limited  partnerships  ("Local  Limited 
Partnerships")  which;  in  turn,  will 
engage  in  the  development 
rehabilitation,  ownership,  and  operation 
of  apartment  complexes  in  accordance 
with  the  purposes  and  criteria  set  forth 
in  Investment  Company  Act  Release  No. 


8456  (August  9. 1974)  ("Release  No. 
8456"). 

3.  The  Partnership  also  proposes  to 
invest  28%  of  the  proceeds  from  the  sale 
of  Class  B  limited  partnership  interests 
in  United  States  Treasury  obligations 
from  which  the  coupons  have  been 
stripped  and/or  the  coupons 
representing  the  right  to  receive  a  single 
fixed  future  paymenl  separated  from 
such  obligations  {'Treasury  STRIPS").* 
It  is  the  Partnership's  Intention  to 
purchase  either  the  principal  component 
or  an  individual  interest  component  of  a 
Treasury  bond  at  a  purchase  price  of 
$280  to  yield  a  single  payment  of  $1,000 
at  the  end  of  13  to  18  years.  For 
example,  the  Partnership  might  pay  $280 
for  the  principal  component  of  a 
Treasury  bond  of  $1,000  which  matures 
on  June  30,  2006,  or  it  might  pay  $280  for 
one  $1,000  quarterly  or  semi-annual 
interest  component  of  a  Treasury  bond 
payable  on  June  30,  2006,  either  of  which 
will  provide  the  Partnership  with  a 
single  fixed  payment  at  a  future  date. 
Under  either  circumstance,  other 
purchasers  will  own  the  right  to  collect 
the  other  interest  payments  and/or  the 
principal  payment  which  the  Partnership 
has  not  acquired.  The  Partnership 
believes  that  the  availability  of  the 
Class  B  limited  partnership  interests,  by 
providing  some  liquidity  and  a  hedge 
against  fluctuations  in  the  real  estate 
market,  should  encourage  investment  in 
affordable  housing.*  The  Treasury 
STRIPS  will  be  acquired  in  the 
secondary  market  from  unaffiliated 
broker-dealers  at  a  trading  price 
established  in  that  market.  They,  and 
the  proceeds  on  maturity,  will  be 
maintained  in  a  custodial  account  that 
complies  with  the  requirements  of 
section  17(f)  of  the  Act,  and  the 
regulations  thereunder,  until  the 
proceeds  are  paid  to  the  Partnership  for 
distribution  to  the  Class  B  limited 
partners.  The  Partnership  will  not  trade, 
speculate  in,  or  otherwise  dispose  of  the 
Treasury  STRIPS. 


■  Class  B  limited  partners  will  receive  100%  of  the 
return  from  the  Treasury  STRIPS.  Because  28"*  of 
the  proceeds  from  the  sale  of  Class  B  limited 
partneruhip  interests  will  be  used  to  purchase  the 
Treasury  STRIPS,  however,  Class  B  limited  partne.-s 
will  receive,  on  a  per  Unit  basis,  only  72%  of  the 
return  from  the  Local  Limited  Partnership  Interests. 

*  The  Treasury  STRIPS  will  be  owned  by  the 
Partnership.  Accordingly,  the  Partnership's  creditors 
may  reach  the  Treasury  STRIPS  to  cover  any 
unsatisfied  obligations  owed  by  the  Partnership  to 
them.  As  stated  previously,  however,  the 
Partnership's  primary  business  will  be  to  Invest  as  a 
lin.ited  partner  in  the  Local  Limited  Partnerships. 
Under  general  principles  of  limited  partnership  law. 
the  Partnership  would  not  ordinarily  be  subject  to 
the  risks  associated  with  the  operations  of  the  Local 
Limited  Partnerships.  I'herefore.  the  Partnership 
should  not  have  significant  creditors  because  its 
operations  will  be  conducted  through  the  Local 
Limited  Partnerships. 


4.  The  Partnership's  investment 
objectives  are  (a)  to  provide  investors 
with  annual  tax  credits  that  they  may 
use  to  offset  their  Federal  income  tax 
liability,  (b)  to  provide  limited  cash 
distributions  from  the  operations  of 
apartment  complexes,  (c)  to  preserve 
and  protect  the  Partnership's  capital 
with  the  possibility  of  realizing  a  profit 
through  the  sale  or  refinancing  of 
apartment  complexes,  and  (d)  to  provide 
payments  to  Class  B  Hmited  partners 
from  Treasury  STRIPS. 

5.  On  December  24, 1990,  the 
Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  (the  "Securities  Act"),  for  the  sale 
of  up  to  100.000  uni  ts  of  hmited 
partnership  interest  ("Units")  at  $1,000 
per  Unit  with  a  minimum  subscription  of 
five  units  ($5,000)  per  investor.  The 
registration  statement  was  amended 
April  1,  July  16,  and  August  16,  and 
September  17. 1991. 

6.  Subscription  for  Units  must  be 
approved  by  the  Managing  General 
Partner,  and  such  approval  will  be  made 
conditional  upon  representations  as  to 
suitability  of  the  investment  for  each 
subscriber.  The  form  of  subscription 
agreement  for  Units  provides  that  each 
subscriber  will  represent,  among  other 
things,  that  he  meets  the  general 
investor  suitability  standards 
established  by  the  Partnership  and  set 
forth  in  the  prospectus  under  the 
heading  "Who  Should  Invest"  Units  will 
be  sold  in  certain  states  only  to  persons 
who  meet  additional  or  alternative 
standards  that  will  be  set  forth  in  the 
prospectus,  any  supplement  to  the 
prospectus,  or  the  subscription 
agreement:  Provided,  however.  That  in 
no  event  shall  the  Partnership  employ 
any  such  suitability  standard  which  his 
less  restrictive  than  that  set  forth  in  the 
application.  The  Partnership  Agreement 
also  imposes  certain  restrictions  on  the 
transfer  and  assignment  of  the  Units, 
including  that  each  proposed  assignee 
must  deliver  to  the  Managing  General 
Partner  evidence  of  his  suitability.  The 
Partnership  will  not  redeem  or 
repurchase  Units,  does  not  anticipate 
formation  of  a  public  market  for  the 
Units,  and  thus  believes  purchases  of 
Units  should  be  considered  illiquid 
investments. 

7.  The  Partnership  will  be  controlled 
by  the  General  Partners.  The  limited 
partners,  consistent  with  their  limited 
liability  status,  will  not  be  entitled  to 
participate  in  the  control  of  the 
Partnership's  business.  However,  the 
majority  in  interest  of  the  limited 
partners  will  have  the  right  to  amend  the 
Partnership  Agreement  (subject  to 
certain  limitations),  dissolve  the 
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Partnership,  remove  any  General 
Partner  and  elect  a  replacement 
therefor,  and  advise  the  Managing 
General  Partner  with  respect  to  certain 
matters  relating  to  the  Local  Limited 
Partnerships,  as  further  described  in  the 
application.  In  addition,  under  the 
Partnership  Agreement,  each  limited 
partner  is  entitled  to  review  all  books 
and  records  to  the  {Partnership  at  any 
and  all  reasonable  times. 

8l  The  Partnership  Agreement 
provides  that  certain  significant  actions 
cannot  be  taken  by  the  Nfanaging 
General  Partner  without  the  express 
consent  of  a  majority  of  interest  of  the 
limited  partners.  Such  actions  include: 
(a)  Until  the  end  of  the  10-year  period 
commencing  on  the  date  of  the 
prospectus,  the  sale  in  a  12-month 
period  of  Local  Limited  Partnership 
interests  constituting  more  than  33%  of 
the  Partnership's  thai  existing  total 
investment  in  Local  Limited  Partnership 
interests;  (b)  the  sale  of  any  one  time  of 
all  or  substantially  all  of  the  assets  of 
the  Partnership,  except  for  sales  in 
connection  with  the  bqoidation  and 
winding  op  of  the  Partnership's  business 
upon  its  dissolution;  and  (c)  electing  to 
dissolve  the  i^artnership.  The  admission 
of  a  successor  or  additional  General 
Partner  would  also  require  express 
consent  under  the  Partnership 
Agreement.  Only  the  Class  B  limited 
partners  will  have  a  vote  with  regard  to 
matters  concerning  the  Treasury 
STRIPS.  In  addition,  a  merger  or 
consolidation  of  the  Partnership  with 
other  entities  would  require  the  consent 
of  limited  partners  who  own  at  least  07% 
of  the  number  of  outstanding  Units  (in 
certain  cases  100%  approval  is  required). 

9.  The  Partnership  will  normally 
acquire  at  least  a  %%  interest  in  the 
profits,  losses  and  tax  credits  of  the 
Local  Limited  Partnerships,  with  the 
balance  remaining  with  the  local  general 
partners.  However,  in  certain  cases,  at 
the  discretion  of  the  Managing  General 
Partner,  the  Partnership  may  acquire  a 
lesser  interest  in  a  Local  Limited 
Partnership.  In  all  cases,  including  but 
not  limited  to  situations  where  the 
Partnership  invests  in  less  than  50%  of 
the  limited  partnership  interest  of  a 
Local  Limited  Partnership,  the  Local 
Limited  Partnership  Agreement  will 
provide  that  the  Partnership  will  have  at 
least  a  50%  vote  to:  amend  the 
partnership  agreement  of  the  Local 
Limited  Partnership;  dissolve  the  Local 
Limited  Partnership;  remove  the  local 
general  partner  and  elect  a  replacement; 
and  approve  or  disapprove  the  sale  of 
substantially  aU  of  the  assets  of  the 
Local  Limited  Partnership,  in  addition, 
the  Partnership  will  require  that  the 


Local  Limited  Partnership  agreements 
provide  to  the  limited  partners  of  the 
Local  Limited  Partnerships  substantially 
all  of  the  rights  required  by  Section  Vn 
of  the  guidelines  adopted  by  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA'l. 

10.  The  General  Partners  and  their 
affiliates  will  receive  no  conmiissions  or 
fees  in  connection  with  the  acquisition 
or  holding  of  the  Treasury  STRIPS  and 
will  not  receive  any  of  the  proceeds 
received  by  the  Partnership  on  the 
maturity  of  the  Treasury  STRIPS.  Boston 
Financial  Securities.  Inc.,  an  afriliate  of 
the  General  Partners  (the  "Selling 
Agent"),  will  receive  commissions  of  up 
to  7%  of  the  Class  A  gross  proceeds  on 
the  sale  of  the  Qass  A  limited 
partnership  interests.  It  will  receive 
5.04%  of  the  Class  B  gross  proceeds  on 
the  sale  of  the  Class  B  limited 
partnership  interests,  calculated  by 
multiplying  72%,  which  is  the  percentage 
available  from  the  Class  B  limited 
partnership  interests,  times  7%,  thus 
assuring  that  no  commissions  are  paid 
in  connection  with  the  Treasury  STRIPS. 
The  Selling  Agent  will  also  receive  an 
expense  allowance  of  up  to  .5%  of  the 
Class  A  gross  proceeds  and  .36%  of  the 
Class  B  gross  proceeds  to  defray 
accountable  due  diligence  activities  and 
an  underwriting  advisory  fee  equal  to  up 
to  1.5%  of  the  Class  A  gross  proceeds 
and  1J)8%  of  the  Class  B  gross  proceeds. 
The  Selling  Agent  may  authorize  other 
members  ("Soliciting  Dealers")  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  sell  Units.  The 
Selling  Agent  will  pay  a  concession  to 
each  Sohciting  Dealer  of  up  to  the  entire 
commission  received  by  it  on  all  sales  of 
Units  by  such  Soliciting  Dealer  and  may 
reallow  all  or  any  portion  of  its  expense 
allowance  to  such  Soliciting  Dealer.  In 
addition,  the  Selling  Agent  expects  to 
reallow  a  portion  of  the  imderwriting 
advisory  fee  to  certain  Soliciting 
Dealers.  Selling  commissions  and  fees 
equal  to  9%  in  the  aggregate  of  gross 
proceeds  are  customarily  charged  in 
securities  offerings  of  this  type  and  are 
consistent  with  the  guidelines  of  the 
NASD. 

11.  All  compensation  to  be  paid  to  the 
General  Partners  and  their  affiliates  is 
specified  in  the  Partnership  Agreement 
and  the  prospectus,  and  no 
compensation  will  be  payable  to  the 
General  Partners  or  their  affiliates  not 
so  specified.  The  substantial  fees  and 
other  forms  of  compensation  that  will  be 
paid  to  the  General  Partners  and  their 
achates  will  not  have  been  negotiated 
through  arm's  length  negotiations.  Terms 
of  all  such  compensation,  however,  are 
believed  by  applicants  to  be  fair  and  not 


less  favorable  to  the  Partnership  than 
would  be  the  case  tf  such  terms  had 
been  negotiated  with  independent  third 
parties.  Applicants  state  that  the 
Partnership  believes  that  such 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  Units 
to  be  offered  and  sold  in  the  various 
states  which  prescribe  such  guidelines, 
including,  without  limitation,  the 
statement  of  policy  adopted  by  NASAA 
applicable  to  real  estate  programs  in  the 
form  of  limited  partnership.  In  addition, 
compensation  in  various  forms  will  be 
paid  to  the  local  general  partner  of  each 
Local  Limited  Partnership. 

12.  All  proceeds  of  the  public  offering 
of  Units  will  iiutially  be  placed  in  an 
escrow  account  with  Shawmut  Bank, 
N.A.  ("Escrow  Agent").  Pending  release 
of  offering  proceeds  to  the  Partnership, 
the  Escrow  Agent  will  deposit  escrowed 
funds  in  the  "Shawmut  Interest  Bearing 
Accotint,"  a  federally  insured  deposit 
account.  The  offering  of  Units  will 
terminate  not  later  than  24  months  from 
the  date  upon  which  the  Partnership's 
registration  statement  is  declared 
effective.  If  subscriptions  for  at  least 
5.000  Units  (in  any  combination  of  Class 
A  and/or  Class  B  limited  partnership 
interests)  have  not  been  received  by  one 
year  &om  the  date  upon  which  the 
Partnership's  registration  statement  is 
declared  effective,  no  Units  will  be  sold 
and  funds  paid  by  subscribers  will  be 
returned  promptly,  together  with  a  pro 
rata  share  of  any  interest  earned 
thereon.  Upon  receipt  of  the  prescribed 
minimum  nimiber  of  subscriptions,  funds 
in  escrow  will  be  released  to  the 
Partnership.  Any  net  proceeds  not 
utilized  to  purchase  Treasury  STRIPS  on 
behalf  of  Class  B  limited  partners  and 
not  immediately  utilized  to  acquire 
Local  Limited  Partnership  interests  or 
for  other  Partnership  purposes  will  be 
invested  and  held  in  highly  Hquid,  non- 
speculative  securities  set  forth  in  the 
application  and  which  provide 
adequately  for  the  preservation  of 
capital  ("Temporary  Investments").  The 
Partnership  intends  to  apply  capital 
raised  in  its  public  offering  to  the 
acquisition  of  Local  Limited  Partnership 
interests  as  soon  as  possible  and  does 
not  intend  to  trade  or  speculate  in 
Temporary  Investments. 

Applicants'  Arguments 

1.  Section  6(c)  authorizes  the  SEC  to 
grant  an  exemption  from  the  Act  to  the 
extent  "necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  die  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  *  *  *  (Act)."  Section 
6{e)  authorizes  the  SEC  "if  it  deems  it 
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necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors"  in  connection  with  any  order 
exempting  a  company  from  any 
provision  of  section  7  of  the  Act,  to 
apply  certain  specific  provisions  of  the 
Act  pertaining  to  registered  investment 
companies  to  such  company  and  to 
other  persons  in  their  transactions  and 
relations  with  such  company,  as  though 
such  company  were  a  registered 
investment  company. 

2.  Applicants  seek  an  order  under 
sections  6(c)  and  6(e)  exempting  the 
Partnership  from  all  provisions  of  the 
Act  other  than  sections  9, 17,  26(b).  36 
and  37,  and  the  rules  and  regulations 
thereunder,  as  further  described  below, 
and,  as  necessary  to  implement  the 
foregoing  sections,  sections  38  through 
53  of  the  Act. 

3.  Section  9  provides  that  certain 
persons  are  ineligible  "to  serve  or  act  in 
the  capacity  of  employee,  officer, 
director,  member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company,  or 
principal  underwriter  for  any  registered 
open-end  company,  registered  unit 
investment  trust,  or  registered  face 
amount  certificate  company."  The 
Partnership  will  remain  subject  to  the 
provisions  of  section  9,  and  any  rules 
and  regulations  thereunder,  provided, 
however,  that  such  provisions  will  not 
be  applicable  to  the  general  partners 
and  the  employees  of  the  Local  Limited 
Partnerships  unless  those  persons,  in 
addition  to  their  role  as  Local  General 
Partner  or  employee  of  a  Local  Limited 
Partnership,  also  act  as  an  officer, 
director,  employee,  member  of  an     I 
advisory  board,  investment  adviser  or 
depositor  for  the  Partnership.  Applicants 
assert  that  the  general  partners  and 
employees  of  Local  Limited  Partnerships 
will  have  no  contact,  control  or 
influence  over  the  Partnership's 
investment  in  Treasury  STRIPS. 
Accordingly,  applicants  assert  that  the 
investor  protection  concerns  addressed 
by  section  9  are  satisfled  by  applying 
the  ineligibility  provisions  only  to  the 
Partnership  and  to  the  general  partners 
and  employees  of  Local  Limited 
Partnerships  who  are  involved  with  the 
Treasury  STRIPS. 

4.  Section  17  restricts  the  right  of 
registered  investment  companies  to 
engage  in  certain  affiliated  ti-ansactions. 
specifies  certain  procedures  relating  to 
registered  investment  companies' 
custody  arrangements,  specifies  certain 
bonding  requirements,  limits  the  right  of 
registered  investment  companies  to 
indemnify  or  otherwise  protect  officers 


and  directors  against  certain  liabilities, 
and  prohibits  certain  persons  from 
engaging  in  any  fraudulent  activities  in 
connection  with  the  acquisition  or 
disposition  of  securities  on  behalf  of  a 
registered  investment  company,  absent 
an  order  issued  by  the  SEC.  Section 
26(b)  prohibits  a  unit  investinent  trust 
holding  the  security  of  a  single  issuer 
from  substituting  another  security  for 
such  security,  absent  an  order  issued  by 
the  SEC.  Solely  with  respect  to  the 
Partnership's  conduct  in  connection  with 
transactions  involving  the  Treasury 
STRIPS,  the  Partnership  will  remain 
subject  to  the  provisions  of  section  "i? 
and  the  rules  and  regulations 
thereunder,  with  the  exception  of  the 
requirement  set  forth  in  rule  17g-l(d) 
that  a  fidelity  bond  be  approved  by  a 
majority  of  the  disinterested  members  of 
the  board  of  directors  of  an  Investment 
company.*  With  the  same  limitation 
expressed  above  with  respect  to  section 
17,  the  Partnership  also  will  remain 
subject  to  the  provisions  of  section 
26(b),  as  if  the  Partnership  were  a  imit 
investment  trust  and  as  if  the  Treasury 
STRIPS  were  the  only  securities  held  by 
the  Partnership.  The  Partnership  will  not 
speculate  in,  trade,  or  otherwise  dispose 
of  the  Treasury  STRIPS.  Applicants 
state  that  significant  protections  are 
already  in  place  with  respect  to  the 
Partnership's  investment  in  the 
apartment  complexes.  They  further  state 
that  the  imposition  of  the  provisions  of 
section  17,  as  set  forth  above,  and  the 
provisions  of  section  26(b]  on  all  aspects 
of  the  Partnership's  business  would  be 
unduly  harsh  and  is  not  necessary  to 
advance  investor  protections. 
Accordingly,  applicants  assert  that  the 
restrictions  should  be  limited  to  the 
Partnership's  investment  in  the  Treasury 
STRIPS. 

5.  Section  36  provides  for  certain 
actions  in  the  event  of  a  breach  of 
fiduciary  duty  by  certain  persons  in 
connection  with  a  registered  investment 
company.  Section  37  provides  that 
anyone  who  engaged  in  larceny  or 
embezzlement  with  respect  to  the 
property  of  a  registered  investment 
company  is  guilty  of  a  crime  and  shall 


■  The  PartDonhip,  by  definition,  doei  not  have  the 
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be  subject  to  the  penalties  provided  in 
section  49  of  the  Act.  Solely  with  respect 
to  the  Partnership's  conduct  in 
connection  with  transactions  involving 
the  Treasury  STRIPS,  the  Partnership 
will  remain  subject  to  the  provisions  of 
sections  36  and  37  of  the  Act. 

6.  The  Partnership  will  also  remain 
subject  to  the  provisions  of  sections  38 
through  53  of  the  Act  to  the  extent 
necessary  to  implement  the  sections 
discussed  above. 

7.  Applicants  assert  that  the  requested 
relief  is  consistent  with  the  protection  of 
investors  and  the  purposes  and  policies 
underlying  the  Act.  AppUcants  assert, 
among  other  things,  that  investment  in 
low  and  moderate  Income  housing  in 
accordance  with  the  national  policy 
expressed  in  title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form.  Applicants  further 
assert  that  the  availability  of  the  Class  B 
limited  partnership  interests,  by 
providing  some  liquidity,  should 
encourage  investment  in  such  housing, 
notwithstanding  the  "limited  profit, 
essentially  tax  shelter"  nature  of  such 
an  investment. 

8.  Applicants  assert  that  the 
Partnership  is  primarily  engaged  in  the 
low  and  moderate  income  housing 
business  and  that  its  involvement  with 
Treasury  STRIPS  is  a  minor  part  of  the 
Partnership's  business  and  is  only  being 
used  to  assist  in  furthering  the  goal  of 
investment  in  "affordable  housing." 

9.  Release  No.  IC-6456  lists  two 
conditions,  designed  for  the  protection 
of  investors,  which  must  be  satisfied  in 
order  to  qualify  for  the  type  of 
exemptive  relief  which  the  Partnership 
seeks:  (a)  "Interests  in  the  issuer  should 
be  sold  only  to  persons  for  whom 
investments  in  limited  profit,  essentially 
tax-shelter,  investments  would  not  be 
unsuitable  *  *  *;"  and  (b)  "requirements 
for  fair  dealing  by  the  general  partner  of 
the  issuer  with  the  limited  partners  of 
the  issuer  should  be  included  in  the 
basic  organizational  documents  of  the 
company."  The  Partnership  will  comply 
with  these  conditions  and  will  otherwise 
operate  in  a  manner  designed  to  ensure 
investor  protection.  Interests  in  the 
Partnersliip  will  be  sold  only  to,  and 
transfers  will  be  permitted  only  to, 
investors  who  meet  specified  suitability 
standards  (as  described  above)  which 
the  Partnership  believes  are  consistent 
with  the  requirements  in  Release  No. 
IC-6456,  with  the  guidelines  of  those 
states  which  prescribe  suitabilify 
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standards,  and  with  the  securities  laws 
of  all  states  where  the  Units  will  be 
sold.  Such  investors  will  receive 
extensive  reports  concerning  the 
Partnership's  business  and  operations. 

10.  As  discussed  above,  no 
compensation  will  be  paid  to  the 
General  Partners  and  their  affiliates  in 
connection  with  the  acquisition  and 
holding  of  the  Treasury  STRIPS.  In 
addition,  all  compensation  to  be  paid  to 
the  General  Partners  and  their  affiliates 
in  connection  %vith  the  rest  of  the 
Partnership's  business  is  specified  in  the 
Partnership  Agreement  and  the 
prospectus  and  no  compensation  will  be 
payable  to  the  General  Partners  or  any 
of  their  affiliates  not  so  specified. 

11.  The  contemplated  arrangement  of 
the  Partnership  is  not  susceptible  to 
abuses  of  the  sort  the  Act  was  designed 
to  remedy.  The  suitability  standards 
described  above,  the  requirements  for 
fair  dealing  provided  by  the 
Partnership's  governing  instruments, 
and  pertinent  governmental  regulations 
imposed  on  each  Local  Limited 
Partnership  by  various  federal,  state  and 
local  agencies,  provide  protection  to 
investors  in  Units  comparable  to  that 
provided  by  the  Act 

Condition  to  Relief 

Applicants  agree  that,  as  a  condition 
to  any  grant  of  the  requested  relief,  the 
Partnership  will  keep  books,  records. 
and  accounts,  which,  in  reasonable 
detail,  accurately  and  fairly  reflect  any 
transactions  involving  the  Partnership's 
assets,  including,  without  limitation,  any 
acquisitions  and  dispositions  of 
Treasury  STRIPS:  take  all  steps 
necessary  to  ensure  that  all  such  books, 
records,  and  accounts  shall  be  subject  at 
any  time  and  from  time  to  time  to  such 
reasonable  periodic,  special,  and  other 
examinations  by  the  SEC  or  its  staff; 
and  furnish  to  the  SEC,  within  such 
reasonable  time  as  the  SEC  may 
prescribe,  copies  of  or  extracts  from 
such  reports  which  may  be  prepared 
without  undue  effort,  expense,  or  delay, 
as  the  SEC  may  by  order  require.  The 
requirements  of  this  condition  will  be  in 
addition  to.  and  not  in  substitution  of. 
any  reporting  and  filing  requirements  to 
which  the  Partnership  may  already  be 
subject. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katx. 
Secretary. 
(FR  Doc.  91-27025  Filed  11-8-91:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  NoiM  Cofnpatlt>{ltty 
Program  for  Honolulu  International 
Airport  (HNL)  Honolulu,  Hawaii 

AOENCV:  Federal  Aviation 

Administration.  DOT. 

action:  Notice. 

smMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
Hndings  on  the  noise  compatibility 
program  submitted  by  the  State  of 
Hawaii,  Department  of  Transportation 
under  the  provisions  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  and  14  CFR 
part  150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (980).  On 
February  7. 1991  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  State  of  Hawaii.  Department  of 
Transportation  under  part  150  were  in 
compliance  with  applicable 
requirements.  On  August  6. 1991  the 
Administrator  approved  the  Honolulu 
International  Airport  noise  compatibility 
program.  Sixteen  (16)  of  the  nineteen 
(19)  recommendations  of  the  program 
were  approved;  one  (1)  recommendation 
was  partially  approved,  and  two  (2) 
were  disapproved. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Honolulu 
International  Airport  noise  compatibility 
program  is  August  6, 1991. 
FOn  FUfTTHER  INFOAMATION  CONTACT: 
David  ).  Welhouse,  Airport  Engineer/ 
Planner,  Honolulu  Airports  District 
Office.  Federal  Aviation  Administration, 
P.O.  Box  50244.  Honolulu,  Hawaii  96850. 
Telephone:  (808)  541-1243,  Street 
Address:  300  Ala  Moana  Blvd..  room 
7116.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPLEMENTARY  INFOMMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  the  Honolulu 
International  Airport,  effective  August  6, 
1991. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 


exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  or  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government: 
and 

d.  Program  measures  relating  to  the 
use  of  light  procedures  can  be  imple- 
mented within  the  period  covered  by  the 
program  without  derogating  safety, 
adversely  affecting  the  efficient  use  and 
management  of  the  navigable  airspace 
and  air  tragic  control  systems,  or 
adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  hmitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  S  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptabihty  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required. 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
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FAA.  Where  federal  funding  is  sought, 
requests  or  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Honolulu,  Hawaii. 

The  State  of  Hawaii,  Department  of 
Transportation  submitted  to  the  FAA  on 
December  27. 1989,  the  noise  exposure 
maps,  descriptions,  and  other  documen- 
tation produced  during  the  noise 
compatibility  planning  study  conducted 
from  May  1986  tlirough  September  1989. 
The  Honolulu  International  Airport 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  February  7. 
1991.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
February  7, 1991. 

The  Honolulu  International  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  2007.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act  The  FAA 
began  its  review  of  the  program  on 
February  7. 1991.  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  light 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

"The  submitted  program  contained  four 
(4)  proposed  actions  or  noise  abatement, 
and  fifteen  (15)  proposals  for  noise 
mitigation.  The  FAA  completed  its 
review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  August  6, 1991. 

Outright  approval  was  granted  for 
sixteen  (16)  of  the  nineteen  (19)  specific 
program  elements.  Approved  program 
measures  include:  Upgrade  noise 
monitoring  system;  create  statewide 
noise  abatement  staff;  create  a 
statewide  noise  abatement  committee; 
modify  development  plan  ordinances 
affecting  surrounding  land  use;  require 
noise  sensitive  buildings  and 
incompatible  land  uses  to  dedicate  an 
avigation  easement  to  the  State:  require 
all  new  and  existing  noise  sensitive 
buildings  to  have  acoustical  interior 
treatment  to  the  45  Ldn  level;  acquire 
development  rights  for  all  compatible 
lands  which  have  become  incompatible 
in  areas  exposed  to  Ldn  60  or  greaten 
provide  tax  incentives  to  land  owners  to 
maintain  compatible  land  use;  or  areas 


65  Ldn  or  greater,  establish  a  purchase 
assurance  program:  purchase 
incompatible  land,  and  review  and 
update  the  noise  exposure  maps  and  the 
noise  compatibility  program 
periodically.  Partially  approved 
measures  include  the  acquisition  of 
aviation  easements  or  certain  locales. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  August  6, 1991. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  or  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  State  of  Hawaii. 

Issued  in  Hawthorne.  Cabfomia  on 
October  11. 1991. 

Ellsworth  L.  Oiaii, 

Acting  Manager,  Airporta  Division,  Western- 
Pacific  Region. 

(FR  Doc.  91-27083  Filed  ll-S-91;  8:45  am] 
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Noise  Exposure  Map  Notice;  Receipt 
of  Noise  CompaUbiUty  Program  and 
Request  for  Review;  Orlando 
International  Airport;  Orlando,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  AviaUon 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Orlando 
for  Orlando  International  Airport  under 
the  provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Orlando  International 
Airport  under  Part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  April  13. 1991. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  October  16. 
1991.  The  public  comment  period  ends 
December  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pablo  G.  Auffant  ?JL  Federal  Aviation 
Administration.  Orlando  Airports 
District  Office.  9677  Tradeport  Drive. 
Orlando.  Florida  32827-5397.  (407)  648- 
6582.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 


•UPPLfMSNTARY  INFORMATIOW.  This 
notice  announces  that  the  FAA  Bnds 
that  the  noise  exposure  maps  submitted 
for  Orlando  International  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
October  16, 1991.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  April  13, 1992.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  wtiich  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  "Title  I  of  the  Act.  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 
The  City  of  Orlando.  Florida 
submitted  to  the  FAA  on  February  1991 
noise  exposure  maps,  descriptions  and 
other  documentation  which  were 
produced  during  the  Orlando 
International  Airport  FAR  part  150 
Study  between  December  1990  and 
February  1991.  It  was  requested  that  the 
FAA  review  this  material  as  the  noise 
exposure  maps,  as  described  in  Section 
103(a)(1)  of  the  Act  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  Act 

TTie  FAA  completed  its  review  of  the 
noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Orlando,  Florida.  The  specific  maps 
under  consideration  are  "Current  1990 
Noise  Contours  Map  A  and  Future  1995 
Noise  Contours  Map  B"  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Orlando 
International  Airport  are  in  compliance 
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with  applicable  requirements.  This 
determination  is  effective  on  October  16, 
1991.  FAA's  determination  on  an  airport 
operators's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  speciHc 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  front 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  TheseHocal  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  Section  103  of  the  Act. 
The  FAA  relied  on  the  certification  by 
the  airport  operator,  under  S  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Orlando 
International  Airport,  also  effective  on 
October  16, 1991.  Prehminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  April  13, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 


consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
%vill  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room  617, 
Washington.  DC  20591 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  9677 
Tradeport  Drive,  Suite  130,  Orlando. 
Florida  32827-5397 

Mr.  Steve  Gardner,  Director  of 
Engineering,  Orlando  International 
Airport.  Greater  Orlando  Airport 
Authority,  One  Airport  Boulevard, 
Orlando,  Florida  32827-4399 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  "FOR  INFORMATION  CONTACT" 

Issued  in  Orlando.  Florida  October  16. 
1991. 

|ohn  W.  Reynolds,  fr.. 

Assistant  Manager.  Orlando  Airports  District 
Office. 

(FR  Doc.  91-27084  Filed  11-8-91:  8:45  am) 
MLUHQ  COM  4S10-1S4I 


Aviation  Security  Advisory  Coimnitt**; 
Renewal 

Notice  is  hereby  given  of  the  renewal 
of  the  Aviation  Security  Advisory 
Committee.  The  Federal  Aviation 
Administrator  is  the  sponsor  of  the 
Committee,  which  will  consist  of 
members  appointed  by  the 
Administrator  as  representatives  of  a 
broad  perspective  of  the  aviation 
community.  The  Committee  will 
examine  all  areas  of  civil  aviation 
security  with  the  aim  of  providing 
recommendations  for  the  improvement 
of  methods,  equipment,  and  procedures 
which  will  ensure  a  high  degree  of 
safety  for  the  traveling  public.  The 
functions  of  the  Committee  are  solely 
advisory. 

The  Administrator  has  determined 
that  the  information  and  use  of  the 
Committee  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  FAA 
by  law.  Meetings  of  the  Committee  will 
be  open  to  the  public. 


Issued  in  Washington.  DC  on  October  31, 
1991. 
)acl(  L.  Gregory. 

Deputy  Assistant  Administrator  for  Civil 

Aviation  Security. 

(FR  Doc.  91-27085  Filed  11-8-91:  8:45  am] 

WUMQ  COM  4t10-1S-«l 


Open  Forum — Concerning  Regulatory 
and  Nonregulatory  Airspace 
Surrounding  the  Chicago  Midway 
Airport 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  informal  airspace 
meeting. 

summary:  This  notice  announces  an 
informal  airspace  meeting  to  discuss 
and  solicit  information  concerning  the 
airspace  structure  surrounding  the 
Chicago  Midway  Airport  (MDW).  In 
1990,  enplaned  passengers  for  Chicago 
Midway  Airport  increased  to  3,935,966; 
during  the  same  period  the  total  airport 
operations  count  increased  to  320,951. 
These  increases  indicate  a  need  to 
conduct  a  comprehensive  study  of  the 
airspace  surrounding  Chicago  Midway 
Airport  to  determine  if  additional 
regulatory  airspace  is  feasible  and 
warranted. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1992.  The 
informal  airspace  meeting  will  be  held 
on  Saturday,  December  14, 1991. 
ADDRESSES:  The  informal  airspace 
meeting  location  is  as  follows: 

Date:  Saturday,  December  14, 1991. 

Time:  10  a.m. 

Location:  Oak  Brook  Hills  Hotel,  Grand 
Ballroom  (Courts  F-]).  3500  Midwest  Road, 
Oak  Brook.  IL  60522-7010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Powers,  Systems  Management 
Branch  (AGL-500),  Air  Traffic  Division. 
Federal  Aviation  Administration,  Great 
Lakes  Region  Headquarters,  O'Hare 
Lake  Office  Center,  2300  East  Devon 
Avenue,  Des  Plaines.  IL  60018,  telephone 
(312)  694-7000. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meeting  will  be  informalln 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA's  Great  Lakes 
Region.  Each  participant  will  be  given 
an  opportunity  to  make  a  presentation. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
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time  needed  for  such  presentation.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers.  The 
meeting  will  not  be  adjourned  until 
everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  The 
meeting  may  be  adjourned  at  any  time  if 
all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  paper  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  o^icer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meeting  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  this  meeting  will  be 
filed  in  the  docket. 

Agenda 

Opening  Remarks  and  Discussion  of 
Meeting  Procedures. 
Public  Presentations. 
Closing  Comments. 

Issued  in  Washington,  DC,  on  November  S, 
1991. 

Huold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  91-27066  Filed  11-8-91;  8:45  amj 

■NXma  COM  4S10-13-M 


Federal  Railroad  Administration 
Petitions  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
21.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  waivers  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  individual  petitions  are  described 
below,  including  the  parties  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's  arguments 
in  favor  of  relief. 

Electro-Motive  Division,  General  Motors 
Corporation 

(Docket  Number  SA-91-10] 

The  Electro-Motive  Division  (EMD)  of 
the  General  Motors  Corporation 
requests  a  waiver  of  compliance  with 
certain  provisions  of  the  Safety 
Appliance  Standards  (49  CFR  part  231). 
under  Docket  Number  SA-91-10. 

EMD  seeks  this  waiver  of  compliance 
to  permit  it  to  alter  the  location  of 
handholds  on  high  snow  plows.  Section 
231.29  requires  that  road  locomotives 
with  corner  stairways  must  have 


horizontal  handholds  described  in 
S  231.30(g).  Section  231.30(g){i)(ii)  states 
in  part  that  *  *  *  "on  units  with  a  high 
snow  plow  that  makes  normal  handhold 
location  inaccessible,  end  handhold 
shall  be  located  on  top  of  the  snow  plow 
blade,  with  the  center  of  the  handhold 
not  more  than  fifty-three  (53)  inches 
above  the  top  of  rail,  and  be  in  line  with 
the  slope  of  the  plow  blade." 

EMD  states  that  it  is  difficult  to  have 
the  handhold  mounted  on  top  of  the 
snow  plow  and  not  have  it  fouled  by  the 
electrical  control  cables,  fuel  transfer 
hoses,  the  uncoupUng  arrangement  and 
other  locomotive  end  mounted 
paraphernalia.  The  EMD  Locomotive 
Group  would  meet  the  intent  of  49  CFR 
231.30(g)  with  a  handhold  mounted 
underneath  the  top  lip  of  the  snow  plow. 
This  type  of  arrangement  has  been  used 
on  the  snow  plows  of  the  EMB  F40PH 
locomotives  operated  by  Amtrak  on 
their  passenger  trains  for  15  years  with 
no  reported  problems. 

Tennessee  Valley  Railroad 

[Docket  Number  LI-91-3] 

The  Tennessee  Valley  Railroad 
(TVRM)  requests  a  waiver  of 
compliance  with  certain  provisions  of 
the  Steam  Locomotive  Rules  (49  CFR 
part  230).  The  TVRM  seeks  a  waiver  of 
compliance  with  rule  230.106(b]  and  rule 
230.110  of  the  Laws,  Rules  and 
Instructions  for  Inspection  and  Testing 
of  Steam  Locomotives  and  Tenders  and 
their  Appurtenances  for  its  two  steam 
locomotives  numbered  610  and  4501. 

Rule  230.108(b)  states.  "The  entire 
surface  of  the  (main  air)  reservoir 
should  be  hammer  tested  each  time  the 
locomotive  is  shopped  for  general 
repairs,  but  not  less  frequently  than 
once  each  18  months."  The  railroad 
states  that  the  main  air  reservoirs  on 
both  steam  locomotives  are  of  all 
welded  construction  and  because  of 
this,  it  proposes  that  8  229.31(c)  of  the 
Federal  Railroad  Administration  (FRA) 
Railroad  Locomotive  Safety  Standards 
and  Locomotive  Inspection  be  applied  to 
them.  Section  229.31(c)  allows  a  raih-oad 
to  drill  each  welded  main  reservoir  with 
telltale  holes  to  a  specified  depth  as 
determined  by  formula.  This  drilling 
would  preclude  the  railroad  from  the 
requirements  of  hammer  testing  the 
reservoirs  every  18  months. 

Rule  110  states.  'Time  of  Cleaning- 
Distributing  or  control  valves,  reducing 
valves,  triple  valves,  straight-air  double- 
check  valves,  and  dirt  collectors  shall  be 
cleaned  as  often  as  conditions  require  to 
maintain  them  in  a  safe  and  suitable 
condition  for  service,  but  not  less 
frequently  than  once  every  six  months." 
The  TVRM  submitted  a  drawing  of 
Schedule  26L  air  brake  components  that 


were  applied  to  the  locomotive  610  and 
the  4501  when  the  original  Number  6  ET 
type  air  brake  equipment  was  replaced. 
"The  railroad  stated  the  change  was 
made  because  the  26L  system  will 
further  enhance  safe  train  operations  as 
well  as  the  availability  of  repair  and 
replacement  parts  for  future  needs.  The 
railroad  requests  that  the  air  brake 
testing  and  cleaning  parameters  be 
those  defined  in  the  FRA  Railroad 
Locomotive  Safety  Standards  and 
Locomotive  Inspection,  S  229.27,  Armual 
tests,  and  S  229.29.  Biennial  tests.  These 
regulations  pertain  to  other  than  steam 
locomotives. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-91-10)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington,  DC  2059a  Communications 
received  before  December  9. 1991.  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-6  p.m.)  in  room  8201. 
Nassif  Building.  400  Seventh  Sti«et.  SW., 
Washington.  DC  2059a 

Issued  in  Wasliington.  DC  on  October  90, 
1991. 
Philip  Olekuyk. 

Deputy  Associate  Administrator  forSafety. 
(FR  Doc.  91-27052  Filed  11-6-91:  8:45  am] 
MJJNO  COM  4tl»-«S-H 


Researdi  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Exemptions 

AODiev:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 
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s\mmam:  In  accordance  with  the 
procedtires  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 


the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2-^iail  freight,  3 — Caifo  vessel, 
4 — Cargo-only  aircraft,  5— Passenger- 
carrying  aircraft. 

DATIt:  Comments  must  be  received  on 
or  before  December  12, 1901. 

AOMIfM  COMMtMTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20500. 

New  Exemptions 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT. 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
room  8428,  Nassif  Building.  400  7th 
Street,  SW..  Washington.  DC. 


Application 
number 

Applicant 

RegulatkxKs)  affected 

Nature  of  mmvfAion  thereof 

10695-N 

3M.  Surgical  Diviston.  SL  Paul.  MN .... 

49      CFR      17Z101.      172.400(b). 

To  auttKxtee  the  transportation  of  ethylene  oxide,  m  metal  cars, 

17Z504<e). 

wittwut  pcNSon  B  labels  and  placardt.  (modes  1  and  2.) 

in«^9^^*f 

Chiton    M«tii    Prodbcts,    0¥*.    of 
Wot  torn  Ind.,  Inc.  CMIon,  ^. 

48  CFR  17&S0-14  M  (b)  (c)  (d)  ()). 
178.50-15,    178.50-16,     178.50- 

To  manufacture,  mark  and  sail  DOT  specification  4B  refWable  13 

and  16  ounce  cylinders  for  shipment  of  propane  and  refrigerant 

17.  178.50-19,  178.50-4. 

gas.  to  be  exempt  from  vartoos  marking,  testing  and  reporting 
requirements  (modes  1  and  2.) 

10699-N _ 

48  CFR  17022..        

To  authorize  the  transport  of  gasoMne  in  non-OOT  specification  5 

Om^NLNE 

gallon  containers  in  company  owned  and  operated  maintenance 
vahtdes.  (mode  i ) 

10700-N 

AH.  Products,  Inc.,  Lockpoft  NY 

49  CFR  174.67W  0 

To  authorize  chlorine  filled  tank  cars  to  stand  with  unloading 
connections  attached  dunng  unloading  without  the  physical  pres- 
erKe  of  an  unloader.  (mode  2.) 

10701-N.„     - 

Mn-Tak   Laboratories,    lr«c..   Texas 

49  CFR  173.4.  Appendix  B.  Subpwt 

To  aulhonze  shipment  of  permeation  devices  containing  not  over  5 

Oty.tX 

B.  (1)  (2). 

grams  of  various  hazardous  materials  (modes  1,  2,  4,  5.) 

10702-N 

Grow  Group.  Inc.,  Havre  de  Grace. 

49  CFR  176.6  (i).  (D-    - 

To  authorize  chionne  tilled  tank  to  sund  with  untoading  connec- 

MD 

tions  attached  during  unloading  without  the  physical  presence  of 
an  unloeder.  (mode  1.) 

107(O-N 

4»CFR  173i47W(1) ... 

To  authorize  ttie  shipment  of  13  liter  stainless  steel  container 

terns.  Inc..  Austin,  TX. 

inside  a  cartx>n  steel  can  overpacked  in  a  196  wooden  box  tor 
shipment  of  a  corosive  material  (modes  1  arxl  3 ) 

10704-N 

Cr«ak,  CA. 

49  CFR  173.1t.  173.12(a) 

To  aultxxiza  the  shipment  of  HammeWe  and  nonflammable  gas 

aaroaole  in  containers  complying  with  DOT  Specification  2P  or 

20  containers  (modes  1  and  2.) 

10705-N 

48  CFR  173.t22(aK5)..      ~       

To  authonze  the  transportation  of  acrolein  m  non-OOT  specilicatiort 

Houston,  TX. 

IMCO  Type  5  portable  tanks  with  flamriiable  or  con^osive  materi- 
al, (model.) 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washiagton.  DC,  on  November  5, 
1991. 
I.  Sttzauae  Hedgepatfa. 

Chief,  Exemptions  Branch.  Office  of 

Hazardous  Materials  Exemptioaa  and 

Approvals. 

(FR  Doc.  91-27054  Rled  11-8-91;  8:45  am) 

aiLLINQ  COOC  4t10-«>-ll 


Office  of  Hazardous  Materials  Safety; 
Applications  for  ModWtcatton  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AQENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 


applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B],  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 


numbers  with  the  sufRx  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  November  27, 1991. 
ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FunTHen  mroNMATioN  contact: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building.  400  7th  Street  SW. 
Washington.  DC 
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Application  number 


8228-X 

S5Sft-X 

896fr-X..... 

9758-X 

10323-X.... 
10S04-X.... 
10e97-X.... 


Appicam 


Department  of  the  Treasury  (BATF),  Washington.  (X  (See  Footnola  1)., 
Air  Products  and  Chemical*,  Inc.,  AMentown,  PA  (See  Footnote  2)-.. 

Preiaed  Steel  Tank  Co..  Inc.,  Milwaukee.  Wl  (See  Footnote  3) 

Inaulation  Material  Corporation  of  America.  Haltom  City,  TX  (See  Foolnola  4). 
Solkatronic  Chemk^ls.  Inc..  Fairfiald.  NJ  (See  Footnote  S)... 
Solkatronk:  Chemicais,  liw..  Fairfield,  NJ  (See  Footnote  6)... 
UquU  Air  Corporation,  Walnut  Oeek,  CA  (See  Footnote  7).. 


8228 

85S6 

8965 

9756 

10323 

10504 

10687 


■  To  modify  the  exemption  to  include  cargo  aircraft  and  rail  freight  as  an  additKinal  mode  of  transportation. 

•  To  authome  use  of  non-OOT  specification  portable  tanks  for  shipment  of  certain  nonflammable  or  flammable  gases  with  a  maximum  allowable  workino  pressure 
of  151  peigor  161  peig.  ^ 

•  TO  mcreue  cafMdN  of  non-OOT  speciftoation  fiber  reinforced  plastic,  hoop  wrapped  cylinders  from  350  pounds  water  capMlty  lo  400  pounds  for  shipment  of 
certain  flanmnable  or  nonf(ammabla  gases. 

•  To  modify  the  exemption  to  Induda  cargo  aircraft  as  an  additional  mode  of  transportation 

•  To  modify  the  exemption  to  Include  cargo  vesael  and  rail  freight  aa  additional  modes  of  If 


_      _         trarisportatiort 

•  To  modify  the  exemption  to  include  cargo  vessel  and  ran  freight  as  additional  modes  of  transportaton. 
'To  reissue  exemption  originally  issued  on  an  emergency  basis  to  authorize  the  shipment  of  certain  flammable  compressed  gas  mixtures  in  manifoWed/OOT 
specification  3AAX  steel  cylinders. 


Application  number 


6614^.. 
6681-P.. 
6681-P,. 

e68i-p.. 
66ei-p.. 
e68i-p.. 

7052-P.. 

Toeo-p.. 

7628-?.. 
7887-P.. 
7891-P.. 
7891-P.. 
7891-P.. 
S453-P... 
•453-P... 
S618-P.. 
8526-P... 
89a2-P... 
8627-P... 
927S-P.„ 
927S-P... 
9275-P... 
9275-P... 
9723-P... 
9768-P... 
9768-P.„ 
9934-P... 


10$04-P.... 
10670-P.... 
10689-P.... 


AppNcant 


Aut-Chtor  Syslertt,  Wmrprin,  TN 

Brooks  Welding  Supply  Company.  Chattanooga.  TN . 

Nordan  Smith  Welding  Supplies.  Hattiesburg.  MS 

Jackson  WeMing  Supply  Co.,  Inc..  Rochester.  NY 

The  JImmie  Jonea  Company.  Tulsa.  OK _ 

Four  R  Industrial  Supply.  Inc..  Borgar,  TX 

Baker  Hughea  MWD.  Houston.  TX 

Corporate  Air,  Inc..  Hartford,  CT „ 

LCI.  Ltd..  Jacksonville  Beach.  FL 

Quest  Aeroapaoe  Education,  Inc..  Phoenix,  AZ.. 
Sigma  Chemical  Company.  St  Louis.  MO.. 

AMrtoh  Chemical  Company.  Milwaukee.  Wl 

Fhika  Chemical  Corporation.  Ronkonkoma.  NY . 
HemMage  Exptoalvea  Ckirporatton,  NashvWe.  TN.. 


Iraco  Incorporated,  Salt  Lake  City.  LIT  (See  Foolnola '1).. 

Cal-Coast  Acklizing  Service,  Orcutt  CA„ „ 

BrookvWe  Transport  Umlied,  S«nt  John,  N.B.,  Cwiada.... 

Melra.  Chicaoo.  IL _„. 

Baker  Parfonnance  Cheinicals.  Inc..  Houston,  TX. 
Tiffany  A  Co..  Placataway.  NJ.. 
Parfuma  Ungaro.  Inc..  New  York.  NY.... 
Christian  Dior  Pertumes.  Inc..  Piscataway,  NJ.. 

Brylane  Inc.,  IndianapoHa,  IN 

K  »  B  Trucking,  Inc..  HatfiaW.  PA „ 

Eastern  Chemical  Waste  Sysiema,  Ina,  Silver  Spring.  MD _ 

Eastern  Chemical  Waste  System— Caribe.  Inc..  San  Juan.  PR„ 

Advance  naaaarch  Chemlcala,  Inc..  Catooea,  OK 

Airco  Special  Qaaea,  RIverton,  NJ 

Sigma  Chemical  Company,  St  Louis  MO 

Union  Pacific  Railroad  Company,  Omaha,  NE.. 


Parties  to 
exemptkxi 


6614 
6891 
6691 
6681 
8691 
6691 
7052 
7060 
7628 
7887 
7891 
7891 
7891 
8453 
8453 
8518 
8526 
8562 
8627 
9275 
9275 
9275 
9275 
9723 
9788 
9768 
9934 
10504 
10670 
10699 


■  Requeet  party  status  and  to  authorize  the  shipment  of  certain  oxidizars  in  non-DOT  apedfteation  cargo  tanks  or  DOT  SpecWcatton  MC-306,  307  or  312  cargo 

lanka. 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  party  to 
an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transporations 
Act  (49  U.S.C.  49  CFR  1.53(e)}. 

Issued  in  Washington,  DC  on  November  5, 
1991. 

|.  Suxanne  Hadgepeth, 

Chief  Exemptions  Branch,  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

(FR  Doc.  91-27053  Filed  11-6-01;  8:45  am] 

BNJJNQ  COOC  ItIB  SB  M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infomwtion  Colloction 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  November  4, 1991, 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conmients  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

SMCIAL  REQUEST:  The  Internal  Revenue 
Service  is  requesting  a  30-day  review 
and  approval  from  the  Office  of 
Management  and  Budget  in  order  to 
meet  a  necessary  print  date.  Only  Form 
990-PF  had  changes.  There  were  14  lines 
added  and  56  lines  removed  because  the 
statute  expired  and  the  information  is  no 
longer  needed.  In  addition,  a  new 
Schedule  IX  was  added  and  Schedules 
XI  and  XII  were  deleted. 

Internal  Revenue  Service 

OMB  Number  154S-0O52. 
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Form  Number  IRS  Forms  990-PF  and 
4720. 

Type  of  Review:  Revision. 

Title:  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Charitable  Trust 
Treated  at  a  Private  Foundation  (Form 
990-PF);  Return  of  Certain  Excise  Taxes 
on  Charities  and  Other  Persons  Under 
Chapters  41  and  42  of  the  bitemal 
Revenue  Code  (Form  4720). 


Description:  Internal  Revenue  Code 
(IRC)  6033  requires  all  private 
foundations,  including  section  4947(a)(1) 
trusts  treated  as  private  foundations,  to 
file  an  annual  information  return. 
Section  53.4940-l(a)  of  the  Income  Tax 
Regulations  requires  that  the  tax  on  net 
investment  mcome  be  reported  on  the 
return  filed  under  section  6033.  Section 
6011  requires  a  report  of  taxes  under 
chapter  42  of  the  Code  for  prohibited 


acts  by  private  foundations  and  certain 
related  parties.  Section  4947(a)(1)  trusts 
may  file  Form  990-PF  in  lieu  of  Form 
1041  under  the  provisions  of  sections 
6033  and  6012. 

Respondents:  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkecpers:  43.067. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Formgeo-Pf 

Fonn4720 

140  tin..  •  rain.. 

27hrs..  Smln.... 
31  hf9.,  29  mill.. 
16  fnin 

31  hfs..  5  min. 
15  hrs..  31  H*). 
22  hr*..  17  min. 
1  hr..  37  min. 

1  Attmirvt  o^wrt  tt^  biw  tv  Hm  frvm 

Prapartng  lh»  torm _ : ~ — 

Copying.  «ssembBng,  aixl  sending  the  tofm  to  IRS 

■ 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/Reporting 
Burden:  8.432.394  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-688a  Office  of  Management 
and  Budget.  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Daie  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-27107  Filed  11-8-91;  8:45  am] 

eOUNG  COOC  4UIMI1-4I 

PubNc  Information  Collection 
Requirements  Sutnnitted  to  OMB  for 
Review 

Dated:  November  5. 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-611.  Copies  of  the 
8ubmis9ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3l71  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

IntenMl  Revenue  Service 

OMB  Number  1545-0215. 

Form  Number  IRS  Forms  5712  and 
5712-A. 

Type  of  Review:  Revision. 

Title:  Election  To  Be  Treated  as  a 
Possessions  Corporation  Under  Section 
936  (Form  57l2);  Election  and 


Verification  of  the  Cost  Sharing  or  Profit 
Split  Method  Under  Section  936(h)(5) 
(Form  5712-A). 

Description:  Domestic  corporations 
may  elect  to  be  treated  as  possessions 
corporations  on  Form  S7l2.  This  election 
allows  the  corporation  to  take  a  tax 
credit.  Possessions  corporations  may 
elect  on  Form  5712-A  to  share  their 
taxable  income  with  their  affiliates 
under  section  936(h)(5).  These  forms  are 
used  by  the  IRS  to  ascertain  if 
corporations  are  entitled  to  the  credit 
and  if  they  may  share  their  taxable 
income  with  their  affiliates. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2.600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  „ 

Learning  about  the  law  or  ttie  form 

Preparing  and  Mndjng  the  form  to  mS .. 


Form  5712 


4  hrs..  47  min. 

30  min 

36  min.   ..i    .— 


Form  5712-A 


5  hrs..  30  min. 
30  min. 
37mla 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/Reporting 
Burden:  \7.\\3  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5671. 1111  Constitution  Avenue. 
NW.,  Washington.  IX:  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-688a  Office  of  Management 


> 


and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20S03. 
L(M8  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  91-27108  Tiled  ll-A-91;  &45  am| 

MUJNa  COOC  4S3S-01-II 


Customs  Service 

,  Changes  In  tfte  Sempling  Rate  of  Bulk 
Raw  Sugar 

agency:  Customs  Service.  Department 
of  the  Treasury. 


action:  Final  notice  of  changes  in 
sampling  rate  of  bulk  raw  sugar. 

summary:  This  document  changes  the 
sampling  rate  of  bulk  raw  sugar  from  the 
required  one  sample  for  each  700,000 
pounds  of  dutiable  raw  sugar  to  one 
sample  for  every  2,100.000  pounds. 
Customs  is  changing  this  rate  because 
laboratory  data  shows  that  less  frequent 
sampling  will  be  adequate  for  Customs 
purposes. 
EFFECTIVE  DATE:  November  12. 1991. 
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FOR  FURTHER  INFORMATIOW  COMTACR 

Ms.  Beverly  Karl,  Office  of  Laboratoiies 
and  Scientific  Services,  202-566-2446. 
SUPPLEMENTARY  MPOMMTIONC  Written 
comments  were  submitted  by  three 
members  of  the  sugar  industry  in 
response  to  the  nrtwsl  RegUtar  notice 
of  the  proposed  changes  dated  Monday, 
March  18, 1991.  All  respondents  are  la 
agreement  with  Customs  proposal  to 
change  the  sampling  of  bulk  raw  sugar. 

Customs  Directive  3820-001, 
Guidelines  for  the  Sampling  and  Testing 
of  Dutiable  Raw  Si^ar  hnportations, 
dated  October  10, 1991,  updates  tiie 
sampling  requirements,  interested 
parties  can  obtain  copies  of  this  Custom 
Directive  from  their  District  Director. 

Dated;  November  S,  1991. 

lohn  B.  O'LougUin, 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

(FR  Doc.  91-27019  Piled  11-6-91;  S.-45  am) 

SIUJNO  COM  4S3»4I-M 


Internal  Revenue  Service 

Rechartering  of  the  Advisory  Group  to 
the  Commieeiorter  of  httemaf  Revenue 

aoency:  Internal  Revenue  Service. 
Treasury. 


ACTION:  Notice  of  determination  of 
necessity  for  renewal  of  the  Advisory 
Group  to  the  Commissioner  of  Internal 
Revenue. 

•UMMART:  It  is  fn  the  public  Interest  to 
continue  the  existence  of  the  Advisory 
Group  to  (be  Commissioner  of  Internal 
Revenue. 

The  hternal  Revcnus  Service, 
DepartiBsnt  of  the  Tteasury.  pursoant  to 
the  Federal  Advisory  Committee  Act  of 
October  6. 1972.  PobRc  Law  92-463,  as 
amended,  and  with  approval  of  the 
Secretary  of  the  Ttvasury,  aiuiounces 
the  renewal  of  the  Charter  of  the 
Advisory  Group  ot  the  Commissioner  of 
Internal  Revenue.  This  determination 
follows  consultation  with  the  Conuniltee 
Managenwnt  Secretary.  General 
Services  Administration. 

Purpose.  The  purpose  of  the 
committee  is  to  provide  an  organized 
public  forum  for  discussions  of  relevant 
tax  administration  issues  between 
officials  of  IRS  and  representatives  of 
the  public.  The  Advisory  Group  also 
offers  constructive  observations  about 
IRS'  current  or  proposed  policies, 
programs,  and  procedures,  and  where 
necessary,  suggests  ways  to  improve 
IRS'  operations.  The  Commissioner  and 
other  senior  officials  received  fom  the 


Advisory  Group  a  significant  anwuat  of 
information  about  the  problems 
taxpayers  encounter  not  only  in  dealing 
with  IRS  but  also  in  meeting  obligations 
imposed  on  them  statutorily.  The 
Service  uses  the  advice  of  Uie  Advisory 
Group  to  devekTp  a  tax  administration 
system  which  reflects  the  sbnplest  most 
equitable  approach  to  administering  the 
tax  system  that  it  is  %vithin  our  power  to 
pursue.  Accordingly,  tba  Advisory 
Group  conveys  to  the  Service  the 
public's  perceptions  of  IRS  activities. 

The  services  of  the  Advisory  Croup 
are  expected  to  be  needed  for  aa 
indefinite  period  of  tioia.  No  termination 
date  has  been  established  which  is  lass 
than  two  years  from  the  date  this 
Charier  has  been  approved 

In  accordance  with  tke  Federal 
Advisory  Committee  Act  (P.L  92-463,  ss 
amended)  the  Department  of  the 
Treasury  has  renewed  the  charter  of  the 
Advisory  Ooop  to  the  Gommissioner  of 
Internal  Revenue  for  a  two-year  period 
beginning  November  2l  1991. 

Dated;  November  S.  1991. 
David  M.  Nrnnmy, 

Acting  Assistant  Secretary,  (Managemeot). 
[FR  Doc  91-27100  Pfled  U-e-Sl;  Sc4»  ami 
BiLUNO  coos  4eie-M-ii 
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Sunshine  Act  Meetings 


Fadenl  Regittar 

Vol.  56.  No.  218 

Tuesday.  November  12,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  Vne  Sunstune 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(e)(3). 


U.S.  COMMISSION  ON  CIVIL  RIGHTS 

November  7.  1991. 

DATE  AND  TIME:  Friday.  November  15, 
1991,  9:00  a.m.-5:00  p.m. 
PLACe  U.S.  Commission  on  Civil  Rights, 
1121  Vermont  Avenue.  N.W.,  Room  512, 
Washington,  DC  20425. 

STATUS:  Open  to  the  Public. 
November  15,  1991 

I.  Approval  of  Agenda 

U.  Approval  of  Minutes  of  October  Meeting 

III.  Announcements 

rv.  Approval  of  draft  Commission  report 

Civil  Rights  Issues  Facing  Asian 

Americans  in  the  1990s 

V.  Ap(>ointments  for  the  Connecticut  and 

Nevada  Advisory  Committees 

VI.  Alabama  SAC  Report:  Crisis  and 

Opportunity:  Race  Relations  in  Selma 

VII.  Kansas  SAC  Report:  Racial  and 
Religious  Tensions  on  Selected  Kansas 
College  Campuses 

VIII.  Commissioner  Task  Force  Report 

IX.  Staff  Director's  Report 

X.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 

information:  Barbara  Brooks.  Press 

and  Communications,  (202)  375-8312. 

Emma  Monroig, 

Solicitor. 

(FR  Doc.  91-27322  Filed  11-7-91.  3:59  pm] 

BtUJNQ  CODE  SSSS-OI-M 

FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  1 :30  p.m.,  November  18, 
1991. 

place:  5th  Floor.  Conference  Room.  805 
Fifteenth  Street.  N.W..  Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  October  22. 

1991.  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director. 

3.  Quarterly  review  of  investment  policy. 

4.  Review  of  KPMG  Peak  Marwick  audit 

reports  entitled: 
"Pension  and  Welfare  Beneflts 
Administration  Review  of  the  Thrift 
Savings  Plan  Forfeiture  and  Forfeiture 
Restoration  Procedures  at  the  United 
States  Department  of  Agriculture.  Office 
of  Finance  and  Management.  National 
Finance  Center" 


"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Interfund  Transfer  Process 
at  the  United  States  Department  of 
Agriculture.  Office  of  Finance  and 
management.  National  Finance  Center." 
"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Withdrawal  Subsystem  at 
the  United  States  Department  of 
Agriculture,  Office  of  Finance  and 
Management,  National  Finance  Center." 

S.  Ethics  briering. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Tom  Trabucco.  Director. 
Office  of  External  Affairs.  (202)  523-5660 

Dated:  November  7. 1991. 
Frands  X.  Cavanaugh. 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 
(FR  Doc  91-27278  Filed  11-7-91: 1:42  pm] 

MLUNO  COOE  C7«»-01-M 
FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  11  a.m..  Thursday, 

November  21. 1991. 

PLACE:  Room  532,  Federal  Trade 

Commission  Building,  6th  Street  and 

Pennsylvania  Avenue,  NW., 

Washington,  DC  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Oral  Presentations  by  the  National  Funeral 
Directors  Association,  the  National  Selected 
Morticians,  the  American  Association  of 
Retired  Persons,  the  Pre-Arrangement 
Association  of  America,  the  Cremation 
Association  of  North  America,  the  American 
Cemetery  Association,  and  the  Monument 
Builders  of  North  America,  in  the  Funeral 
Rule  Review  proceeding. 

CONTACT  PERSON  FOR  MORE 

information:  Bonnie  lansen. 

Office  of  Public  Affairs:  (202)  328-2178. 

Recorded  Message:  (202)  326-2711. 

Donald  a.  Clark. 

Secretary. 

[FRDoc  91-27199  Filed  11-6-91;  4:50  pm] 

MUJNQ  COM  t7«0-01-M 

national  SCIENCE  BOARD 
DATE  AND  TIME: 

November  22. 1991—6:30  a.m.  Closed 

Session 
November  22. 1991—9:00  a.m.  Open 

Session 
PLACE:  National  Science  Foundation. 
1800  G  Street.  NW.  Room  540. 
Washington.  DC  20550. 
STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public. 


Part  of  this  meeting  will  be  closed  to  the 

public. 
MATTERS  TO  BE  CONSIDERED: 

Friday.  November  22. 1991 

Closed  Session  (8:30  a.m.— MO  a.m.) 

1.  Minutes — October  1991  Meeting 

2.  NSB  and  NSF  Staff  Nominees 

3.  Fuhire  NSF  Budgets 

4.  Grants  and  Contracts 

Friday.  November  22. 1991 

Open  Session  (9M  a.m. — 12.i)0  Noon) 

5.  Chairman's  Report 

6.  Minutes — October  1991  Meeting 

7.  New  Program  Considerations 

8.  Director's  Report 

9.  Carnegie  Report  on  Edcuation 

10.  Other  Business 
Thomas  Ubois, 
Executive  Officer. 

(FR  Doc.  91-27320  Filed  11-7-01: 3:05  pm]     • 

MLINM  COM  7fH-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  11, 18,  25, 

and  December  2. 1991. 

PLACE:  Commissioners's  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Wed(  of  November  11 

Friday.  November  15 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  on  Nuclear  Power  Plant 
License  Renewal  (Tentative) 

b.  Appeal  of  LBP-01-28,  Public  Service 
Company  of  New  Hampshire,  et  al. 
(Transfer  of  Ownership  Amendment) 
(Tentative) 

Week  of  November  18— Tentative 

Monday,  November  18 

9:30  a.m. 
Briefing  on  Status  of  Design  Basis 
Reconstitution  (Public  Meeting) 

Wednesday,  November  20 

2:30  p.m. 
Affirmation/Discussion  and  Vote  (PubUc 

Meeting) 
a.  Developments  in  Perry/Davis-Besse 

Antitrust  Hearing  (Tentative) 

Week  of  November  25— TenUtiva 

Tuesday,  November  26 

10:00  a.m. 
Executive  Branch  Briefing  on  Indonesia 
(Closed— Ex.  11 
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11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Decembers— Taatattve 

Friday,  DecembarS 
11:30  a.m. 

AfHrmation/Diacusaian  ami  Vota  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sesaiens  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  beats.  Saf^lamentary  notice  ts 
provided  i>  accordaBce  wrth  the  Sunshine 
Act  as  specific  Mama  are  idantifted  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  hsted  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identifled  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— {3W)  «2-0292. 
CONTACT  PERSON  POU  MORE 
INPORSMTWN;  WilHam  Hill  (301)  462- 
16ft1. 

I>Bted:  Novembers.  1991. 
WUliam  M.  Hill,  ]t„ 
Office  of  the  Secretary. 
[FR  Doc  01-27230  Filed  11-7-91: 1:13  pm) 
MUNM  COM  7aao-oi^ 


SECURITIES  AND  BXCHANOE  COMMISWCW 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Secttrrtiee  and  Exchange  Commission 


will  hold  the  following  meeting  during 
the  week  of  November  11. 1991. 

A  closed  meeting  will  be  held  on 
Tuesday,  November  12, 1991.  at  2:30  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
win  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  hit  opinion,  one  or  more 
of  the  exemptione  set  forth  m  5  U.S.C 
S52b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.40a(»)(4).  [t).  (9)(i)  end  (10). 
permit  consideration  of  the  scheduled 
matters  »t  a  doeed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  ia  a  closed 
sessioiL 

The  tob^ect  matter  ol  the  closed 
meeting  scheduled  for  Tuesday. 
November  12. 1991.  at  2:30  p.m..  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  in^uncUva  actions. 

Settlement  of  administrative  proceeding  of 
an  enforcement  i 


At  times,  ckaiget  is  Coamission 

priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  aseettein  what,  if 
any,  matters  have  been  added,  deleted 


or  postponed,  please  contact  hiil 
Atkins  at  (202)  272-2000. 

Dated:  November  7, 1991. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-27321  Filed  11-7-91: 3:55  pm] 
WUMQ  OOM  •ai»41-« 

STATE  JUSTICE  INtTtTUTt 
TIME  AMD  DATE: 

9:00  a.m.  to  5:00  p.m.,  November  22. 1991 
9:00  ajn.  to  5:00  p ja.,  Novenober  23. 1901 

PLACE:  Planters  bin.  29  Abetcom  Street. 
Savannah.  GA  31401. 

STATUS;  The  meeting  wfl!  be  open  to  the 
puUic. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  PubDc  Business  meeting 

(except  as  noted  below)  and 

consideration  of  grant  proposals  and 

grant  applications. 
Portions  Closed  to  the  Public  Discussion  of 

internal  personnel  issues. 

CONTACT  PERSON  POR  MORT 

impormation:  David  I.  TeveBn. 

Executive  Director.  State  ftntfce 

Institute.  1650  King  Street.  Suite  0Oa 

Alexandria,  Vh^ia  22914,  (703)  984- 

6100. 

Davie  I.  Teveiiii. 

Executive  Director. 

[FR  Doc.  91-27271  Filed  tl-T^n-,  1:14  pm| 

MLLMQ  COM  StlO-aC-ll 
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Corrections 


Federal  Register 

Vol.  56.  No.  218 

Tuesday,  November  12,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  108  and  120 

Development  Companies  and 
Business  Loans 

Correction 

In  nile  document  91-25885  beginning 
on  page  55445  in  the  issue  of  Monday, 
October  28, 1991,  make  the  following 
correction: 

On  page  55446,  the  table  was  incorrect 
and  should  appear  as  set  forth  below: 
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MLLMO  CODE  1S06-01-0 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 
Intent  To  Grant  an  Exclusive  License 

Correction 

In  notice  document  91-4589  appearing 
on  page  8181  in  the  issue  of  Wednesday, 
February  27, 1991,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc.  91-4583"  should  read  "PR  Doc. 
91-4589". 

MUJNa  COOE  1SO»«1-0 

DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Honolulu,  HI 

Correction 

In  notice  document  91-2887  beginning 
on  page  4977  in  the  issue  of  Thursday, 
February  7, 1991,  make  the  following 
correction: 

On  page  4978,  in  the  first  column,  in 
the  nie  line  at  the  end  of  the  document: 
"FR  Doc.  91-2867"  should  read  "FR  Doc. 
91-2887". 

BtLUNQ  CODE  1SOS-01-0 


DEPARTMENT  OF  EDUCATION 
(CFDANo.:84.144A-2] 

Chapter  1  Migrant  Education 
Coordination  Program  for  State 
Educational  Agencies  inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1991 

Correction 

In  notice  document  91-4694  appearing 
on  page  8613  in  the  issue  of  Thursday, 
Febraury  28, 1991,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc.  91-4693"  should  read  "FR  Doc. 
91-4694". 

BIUJNO  COOC  1S06-01-O 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

Correction 

In  notice  document  91-25811  beginning 
on  page  55521  in  the  issue  of  Monday, 
October  28, 1991,  make  the  following 
correction: 

On  page  55522,  in  the  first  column, 
under  SUPPLEMENTARY  INFORMATION,  the 
eighth  and  ninth  lines  should  read 
"investment  rates  for  the  12-month 
period  ending  every". 

MUJNO  COOC  1S0641-0 


Tuesday 
November  12,  1991 


Part  II    I 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  173 

Periodic  inspection  and  Requaiification  of 
Acetylene  Cylinders;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  173 

(Oockat  Na  HM-23,  Amdt  Nos.  171-14, 
173-229] 

RIN  2137-AB61 

Periodic  Inspection  and 
Requaiification  of  Acetylene  Cylinders 

agency:  Research  and  Special  Programs 
AdministraUon  (RSPA).  DOT. 
action:  Final  rule, 

summary:  RSPA  is  amending  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180)  to  require  regular 
inspection  and  periodic  requaiification 
of  acetylene  cylinders.  This  rule  was 
developed,  in  part,  in  response  to  a 
petition  for  rulemaking  submitted  by  the 
Compressed  Gas  Association,  Inc. 
(CCA).  It  establishes  standards  for  the 
periodic  requaiification  of  acetylene 
cylinders,  establishes  a  schedule  for 
retes'ting  and  requalifying  acetylene 
cylinders,  and  requires  the  cylinders  to 
be  visually  inspected  externally  before 
each  filling.  The  intended  effect  of  these 
regulatory  changes  is  to  improve  the 
safe  transportation  of  acetylene  through 
detection  of  cylinder  deficiencies. 
DATES:  These  amendments  are  effective 
on  January  15, 1992.  However, 
compliance  with  the  regulations,  as 
amended  herein,  is  authorized 
immediately. 

The  incorporation  by  reference  of  the 
publication  listed  in  this  amendment  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Edmonson,  (202)  366-4488,  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  14, 1990,  the  Research  and 
Special  Programs  Administration 
(RSPA)  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  under  Docket  No.  HM-23, 
Notice  No.  90-11  (55  FR  24210),  to  solicit 
comments  on  a  proposal  to  require  the 
periodic  inspection  and  requaiification 
of  DOT  8  and  SAL  specification 
cylinders  according  to  procedures 
contained  in  49  CFR  173.34(e)  and  CCA 
Pamphlet  C-13,  entitled  "Guidelines  for 
the  Periodic  Visual  Inspection  and 
Requaiification  of  Acetylene  Cylinders," 


1985  edition.  This  action  was  taken  in 
response  to  a  petition  submitted  by  the 
Compressed  Gas  Association.  Inc. 
(CGA:  P-0981). 

RSPA  received  30  comments  in 
response  to  the  NPRM  from  shippers, 
cylinder  manufacturers,  consultants, 
trade  associations,  and  Federal  and 
State  agencies.  Overall,  the  commenters 
supported  the  proposed  rule  as  an 
important  safety  measure;  however, 
several  recommended  changes  to  the 
proposal. 

Retesters  and  Registration 

RSPA  proposed  that  persons  who 
perform  requalifications  of  acetylene 
cylinders  must  hold  a  valid  retester's 
identification  number  in  accordance 
with  S  173.34(e)  of  the  HMR.  While  most 
commenters  were  in  favor  of  retesters 
registering  with  RSPA,  some 
commenters  requested  that  only 
retesters  working  with  acetylene  or 
those  demonstrating  an  acceptable 
knowledge  of  acetylene  be  permitted  to 
inspect  and  requalify  DOT  8  and  8AL 
cylinders.  However,  no  commenter 
offered  any  criteria  on  what  should 
constitute  "acceptable  knowledge." 

Several  commenters  suggested  that 
RSPA  use  a  different  identification 
numbering  system  for  identifying 
quahfied  acetylene  cylinder  retesters 
than  used  for  retesters  of  other  cylinder 
types.  Under  the  current  procedures 
used  for  registering  persons  under 
S  173.34(e),  upon  written  request.  RSPA 
sends  to  applicants  an  informational 
package  containing  procedures  for 
completing  an  application,  a  list  of 
minimum  requirements,  and  a  list  of 
approved  independent  inspection 
agencies.  An  applicant  arranges  to  have 
an  independent  inspection  agency 
inspect  its  facility  and  evaluate  the 
equipment  and  staff  on  their  ability  to 
properly  inspect  each  type  of  DOT 
specification  cylinder  for  which  the 
applicant  wants  to  qualify.  Upon 
completion  of  a  satisfactory  evaluation, 
the  applicant  submits  the  necessary 
information  in  writing  to  RSPA.  RSPA 
reviews  this  information  and  provides 
the  applicant  with  a  letter  of  registration 
bearing  a  unique  retester's  identification 
number  if  the  person  meets  the  required 
qualifications.  The  identification  number 
must  be  displayed  at  the  facility  and  is 
valid  for  5  years,  provided  the  applicant 
maintains  the  equipment  and  testing 
capability.  Because  RSPA's  current 
registration  system  permits  a  retester  to 
requalify  only  those  cylinders  he  has  the 
ability  to  inspect.  RSPA  believes 
establishing  a  different  identification 
system  for  registering  acetylene  cylinder 
retesters  is  unnecessary  and.  therefore. 


has  not  adopted  these  commenters' 
suggestions. 

CGA  Pamphlet  C-13 

As  petitioned  by  CGA,  RSPA 
proposed  that  CGA  Pamphlet  C-13  be 
incorporated  by  reference  for  use  in  the 
inspection  and  requaiification  of 
acetylene  cylinders.  The  pamphlet 
contains  detailed  procedures  on 
inspecting  acetylene  cylinders  and  has 
been  used  as  an  industry  consensus 
standard  since  1985.  Several 
commenters  expressed  concerns  about 
the  deficiencies  of  the  tools  (such  as 
probes,  clearance  gauges,  mirrors  and 
lights)  and  the  procedures  used  to 
inspect  acetylene  cylinders  as 
prescribed  in  CGA  Pamphlet  C-13,  The 
National  Transportation  Safety  Board 
(NTSB)  recommended  that  retesters 
should  use  a  standard  clearance  gauge 
when  examining  the  condition  of  the 
cylinder  filler  material  to  provide  more 
consistent  results.  Another  conunenter 
suggested  that,  in  addition  to  using  CGA 
Pamphlet  C-13,  all  trained  retesters 
should  be  provided  with  a  procedural 
manual. 

RSPA  recognizes  the  merit  of  these 
suggestions.  Because  RSPA  believes 
CGA  Pamphlet  C-13  is  adequate  for 
requalifying  cylinders,  companies  may 
use  CGA  Pamphlet  C-13  as  a  minimum 
inspection  standard.  Also,  though  RSPA 
recognizes  that  the  accuracy  of  these 
tests  can  be  improved  by  using 
standardized  clearance  gauges,  a  single 
standardized  gauge  is  not  sufficient. 
Gauges  are  designed  differently  to 
accommodate  the  various  cylinder  sizes 
and  openings.  Therefore,  to  assist 
retesters,  RSPA  strongly  encourages 
manufacturers  to  develop  clearance 
gauges  for  each  acetylene  cylinder 
design  type  they  manufacture. 
Manufacturers  and  retesters  are  also 
encouraged  to  examine  their  current 
gauges  to  determine  if  they  are  accurate 
in  measuring  the  clearance  and- 
detecting  inconsistencies  in  the 
cylinders. 

The  NTSB  asked  that  the  terms  and 
test  procedures  contained  in  CGA 
Pamphlet  C-13  be  more  clearly  defined, 
that  any  subjectivity  in  the  tests  be 
removed,  and  that  the  pamphlet  be 
made  more  consistent  with  current 
regulations  before  it  is  incorporated  by 
reference  into  9  171.7.  In  particular,  the 
NTSB  expressed  concern  with  two 
sections  in  CGA  Pamphlet  C-13:  (1) 
Section  4.7.2.  "Filler  Inspection,"  which 
addresses  testing  the  integrity  of  the 
filler  through  the  valve  opening  with  a 
tool,  wire  probe,  or  finger,  and  (2) 
Section  4.7.3.  "Filler  Clearance 
Measurement."  which  addresses  the 
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"rattle  test"  method  for  checking  B  and 
MC  cylinders.  In  additional  conunents 
submitted  to  the  docket,  CGA  contends 
that  the  filler  inspection  test  in  4.7.2  is 
not  an  acceptance  criterion  but  a 
performance  screening  test  to  reject 
cylinders  with  gross  defects.  CGA  also 
contends  that  the  rattle  test  in  4.7.3, 
used  to  determine  if  there  is  excess 
shrinkage  of  the  porous  filler  in  B  and 
MC  cylinders,  has  proven  from  years  of 
experience  to  be  a  reliable  test.  Even 
though  RSPA  has  received  no  data  to 
suggest  that  these  test  procedures  may 
be  inadequate,  RSPA  continues  to  soUcit 
data  from  commenters  on  the  sufficiency 
of  these  procedures.' 

Sections  178.59-16(a)(2)  and  178.60- 
20(a)(2)  require  that  the  filling  material 
for  DOT  8  and  SAL  cylinders  be  uniform 
in  quality  and  free  of  voids,  except  for 
the  well  drilled  in  the  filler  beneath  the 
valve  for  the  core  pack.  The  NTSB 
expressed  concern  with  the  presence  of 
voids  in  porous  fillers.  The  NTSB  stated 
that,  based  on  information  received 
from  major  manufacturers,  it  is 
impossible  to  eliminate  all  voids  and 
that  voids  of  certain  sizes  pose  no 
hazard.  The  NTSB  stated  that 
procedures  should  be  developed  for 
identifying  and  checking  unacceptable 
voids  during  the  manufacturing  and 
requaiification  processes  for  acetylene 
oyhnders. 

RSPA  agrees  with  the  NTSB  comment 
that  the  manufacturing  and 
requaiification  procedures  need  further 
review,  and  RSPA  plans  to  address 
these  issues  in  a  separate  rulemaking 
action  in  the  future.  Although  some  of 
the  procedures  in  CGA  Pamphlet  C-13 
appear  subjective,  RSPA  believes  these 
guidelines  will  be  beneficial  in 
establishing  basic  procedures  for  use  in 
the  requaiification  of  acetylene 
cylinders.  In  addition,  a  significant 
segment  of  the  industry  to  be  regulated 
by  this  final  rule  has  requested  the 
implementation  of  these  safety 
initiatives  to  ensure  the  safe 
transportation  of  acetylene  cylinders. 
Accordingly,  RSPA  believes  sufficient 
cause  does  not  exist  for  delaying  the 
incorporation  of  CGA  Pamphlet  C-13 
into  the  HMR. 

Adjusting  the  Requaiification  Schedule 

RSPA  proposed  a  time  frame  for 
requalifying  acetylene  cylinders  based 
on  a  voluntary  schedule  contained  in 
CGA  Pamphlet  C-13.  According  to  this 
schedule  for  existing  cylinders, 
requaiification  of  the  shell  must  be 
completed  before  January  1, 1996.  and 
the  porous  filler  before  January  1,  2006. 
These  dates  were  intended  to 
correspond  to  10  and  20  years, 


respectively,  from  the  1985  publication 
date  of  CGA  Pamphlet  C-13. 

The  CGA  and  several  other 
commenters  requested  that  RSPA  revise 
these  inspection  dates  to  correspond  to 
10  to  20  years  from  the  effective  date  of 
the  final  rule.  The  commenters  stated 
that  many  companies  have  delayed 
implementing  a  formal  inspection 
program  pending  the  adoption  of 
inspection  requirements  under  this  final 
rule.  RSPA  agrees  that  additional  time 
should  be  provided  and  has  revised  the 
cylinder  requahfication  schedule  to 
require  that,  for  cylinders  manufactured 
before  January  1, 1991.  requaiification  of 
the  shell  must  be  completed  before 
January  1, 2001.  and  for  the  porous  filler 
before  January  1, 2011.  Although  these 
time  periods  do  not  correspond  with  the 
requested  time  frames,  RSPA  believes 
they  are  adequate. 

The  proposal  provided  that  the  first 
inspection  of  the  cylinder  filler  must  be 
conducted  no  sooner  than  3  years  from 
the  date  of  manufacture.  A  commenter 
recommended  that  the  first  cylinder 
filler  inspection  be  conducted  no  sooner 
than  2  years  from  the  date  of  initial 
cylinder  manufacture.  The  commenter 
provided  no  data  to  support  this  change. 
As  stated  in  the  NPRM,  this  3-year  delay 
period  is  intended  to  allow  sufficient 
time  for  setUing  of  the  porous  filler 
inside  the  cylinder  before  the  inspection 
is  performed.  Therefore,  the 
commenter's  recommendation  has  not 
been  adopted. 

Tare  Weight  and  Cylinder  Valve 
Replacement 

The  tare  weight  includes  the  weight  of 
the  cylinder  shell,  porous  filling,  valve, 
safety  relief  devices  and  solvent,  but 
without  removable  cap.  Proposed 
S  173.34(e)(17)(iii)  would  have  required 
that  the  tare  weight  of  an  acetylene 
cylinder  be  checked  when  a  cylinder 
valve  is  replaced  and,  if  there  is  a 
change  in  weight,  the  new  tare  weight 
must  be  marked  on  the  cylinder.  Several 
commenters,  including  the  CGA, 
objected  to  the  proposal  on  the  basis 
that  this  procedure  would  increase  the 
chance  of  incorrectiy  determining  the 
new  tare  weight.  The  commenters 
suggested  that  when  a  valve  is  replaced, 
a  valve  of  the  same  weight  should  be 
used,  or  the  tare  weight  of  the  cylinder 
should  be  adjusted  to  compensate  for 
the  weight  differential  between  the  old 
valve  and  the  new  valve.  RSPA  agrees 
with  the  commenters  and  has  revised 
S  173.34(e)(17)(iii]  accordingly. 

Effective  Date 

The  notice  provided  retesters  a  6- 
month  transition  period  from  the 
effective  date  of  the  final  rule  to  begin 


the  requaiification  of  acetylene 
cylinders  in  accordance  with  CGA 
Pamphlet  C-13  and  S  173.34(e).  Several 
commenters  stated  that  they  needed 
more  time  to  establish  a  system  for 
retesting  acetylene  cylinders  and 
requested  a  12-month  transition  period 
as  a  more  reasonable  length  of  time. 
RSPA  agrees  with  the  commenters  and 
has  revised  S  173.34(e)(17)(ii)  to  provide 
for  a  transition  period  of  12  months  af*er 
the  effective  date  of  this  final  rul«> 

Prefill  Requirements 

In  1 173.303(e),  acetylene  cylinders 
must  be  visually  inspected  before  each 
filling  in  accordance  with  CGA 
Pamphlet  C-13.  A  commenter  requested 
that  RSPA  not  adopt  this  requirement 
because  this  prefill  inspection 
requirement  was  intended  only  as  a 
guide  for  acetylene  filling  plants. 
Another  commenter,  expressing  an 
opposite  viewpoint,  stated  that  the 
prefill  inspection,  along  with  the 
periodic  requaiification,  is  an 
appropriate  measure  for  ensuring  the 
removal  of  unserviceable  cylinders  and, 
thereby,  reducing  the  overall  costs  from 
accidents  or  litigation.  RSPA  agrees 
with  the  latter  commenter  and  believes 
the  prefill  inspection  requirement  is  vital 
to  ensure  increased  safety  because  more 
acetylene  cylinder  deficiencies  will  be 
detected,  allowing  these  cylinders  to  be 
removed  from  service.  Therefore.  RSPA 
has  adopted  the  requirement  for  a  prefill 
inspection  in  the  final  rule. 

II.  Section  by  Section  Review 

Section  171.7 

Several  commenters  requested  that 
CGA  Pamphlet  C-13  not  be  identified  by 
a  specific  edition  number  or  date. 
Commenters  stated  the  absence  of  dated 
material  would  allow  persons  to  use  the 
most  current  edition  of  incorporated 
standards  without  delay  and  would 
eliminate  the  need  for  RSPA  to  publish 
periodic  updates  of  incorporated  matter 
in  the  Federal  Register.  RSPA  disagrees 
because  open-ended  incorporations  by 
reference  are  inconsistent  with  the 
Administrative  Procedure  Act  and 
regulations  implementing  that  Act.  The 
Director.  Office  of  the  Federal  Register 
(OFR)  is  responsible  for  approving 
materials  incorporated  by  reference.  The 
OFR  regulations  require  an  agency  that 
seeks  approval  for  a  change  to  a 
pubhcation  that  is  incorporated  by 
reference  to  publish  notice  of  the 
proposed  change  in  the  Federal  Register. 
The  language  incorporating  a 
publication  by  reference  must  state  the 
title,  date,  edition,  author,  publisher,  and 
identification  number  of  the  publication. 
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(See  approval  procedures  for 
incorporation  by  reference  in  1  CFR  part 
51.)  Accordingly.  RSPA  incorporates  by 
reference  into  S  171.7(d)(3)  the  1985 
edition  of  CGA  Pamphlet  C-13.  The 
changes  contained  in  this  section  are 
aligned  with  the  changes  adopted  under 
a  final  rule  published  in  the  Federal 
Register  (55  FR  52402)  under  Docket  No. 
HM-181.  December  21. 1990. 

Section  17334 

In  the  table  in  paragraph  (e),  the  line 
entry  for  "DOT  8,  SAL"  is  amended  by 
removing  the  notation  "No  retest  - 
required"  and  adding  the  reference  "10 
or  20,  see  \  173.34(e)(17)."  Paragraph 
(e)(17)  is  revised  to  require  that 
acetylene  cylinders  be  requalified  in 
accordance  with  CGA  Pamphlet  C-13. 
After  a  cylinder  has  been  successfully 
requalified,  it  must  be  marked  with  the 
cylinder  retester's  identification  number 
in  accordance  with  §  173.34(e)(6)  and.  in 
addition,  be  marked  with  the  letter  "S" 
for  shell  requalification,  or  the  letter  "F* 
for  a  porous  filler  requalification,  as 
prescribed  in  CGA  Pamphlet  C-13. 
Provisions  also  are  included  in 
paragraph  (e)(17)  to  recognize  cylinders 
that  have  been  voluntarily  requalified  in 
accordance  with  CGA  Pamphlet  C-13 
before  the  compliance  date.  In  addition, 
paragraph  {e){17)  is  revised  to  require 
that  when  a  valve  on  an  acetylene 
cylinder  is  removed,  it  must  be  replaced 
with  a  cylinder  valve  of  the  same 
weight  or  the  tare  weight  of  the  cylinder 
must  be  adjusted  to  compensate  for  the 
difference  in  weight  between  the  old 
and  the  new  valve.  Paragraph  (f)(2). 
pertaining  to  DOT-8  series  cylinders 
subject  to  the  action  of  fire,  is  revised  to 
require  these  cylinders  to  be  requalified 
in  accordance  with  CGA  Pamphlet  C-13. 

Section  173303 

A  new  paragraph  (e)  is  added  to 
require  that  acetylene  cylinders  be 
visually  inspected  for  defects  and 
leakage  at  the  time  of  each  filling  in 
accordance  with  CGA  Pamphlet  C-13. 

III.  Administrative  Notices 

A-  Executive  Order  12291 

RSPA  has  determined  that  this  final 
rule  (1)  is  not  "major"  under  Executive 
Order  12291;  (2)  is  not  "significant" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034);  (3)  will  not 
affect  not-for-profit  enterprises  or  small 
governmental  jurisdictions;  and  (4)  does 
not  require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.].  A  regula  ory  evaluation  is 
available  for  review  ir  the  Docket. 


B.  Executive  Order  1261^ 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  A  determination  has  been  made 
that  the  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

C.  Regulatory  Flexibility  Act 

The  provisions  of  this  final  rule 
impact  owners,  users  and  retesters  of 
acetylene  cylinders,  some  of  whom  may 
be  small  entities.  Information  available 
to  RSPA  is  insufficient  to  determine  the 
numbers  of  entities  affected.  As 
addressed  in  the  regulatory  evaluation, 
which  is  available  for  review  in  the 
Docket  minor  costs  would  be  incurred 
by  owners  and  users  of  acetylene 
cylinders  with  respect  to  the 
requalification  requirements.  The 
requalification  requirements  are  the  cost 
of  performing  a  visual  inspection  of  the 
cylinder  sheU  10  years  from  the  date  of 
manufacture  of  the  cylinder  or  10  years 
from  the  effective  date  of  this  final  rule, 
the  cost  of  a  one-time  filler  inspection 
no  sooner  than  3  years  and  no  later  than 
20  years  from  the  date  of  manufacture  of 
the  cylinder  or  the  effective  date  of  this 
final  rule,  and  a  one-time  cost  to 
retesters  for  the  purchase  of  a  stamp.  An 
extended  transition  period  has  been 
provided  to  minimize  cost  impacts. 
Based  on  the  foregoing,  I  certify  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  current  \  173.34(e)(1)  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pubhc  Law  96- 
511)  under  OMB  Control  Number  2137- 
0022. 

E.  Regulatory  Information  Number 
(RIN) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 


Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Uranium. 

In  consideration  of  the  foregoing.  49 
CFR  parts  171  and  173  are  amended  as 
follows: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  48  App.  U.S.C  1802. 1803. 1804. 
1805. 1806. 1818:  49  CFR  Part  1. 

2.  In  i  171.7,  the  table  in  paragraph 
(a)(3)  is  amended  by  adding,  in 
sequence,  the  following  entry: 

S  171.7    Reference  materiaL 

(a)  *  *  • 
(3)  *  *  • 


Source  and  nam*  of 
material 


4»  CFR  f  atatwnce 


CGA  PampNM  C-13. 
QuMMraa  tor  Pariodic 

Visual  Inspection  and 
Requalrfcation  ol 
AcatywrM  Cyanoara, 
1965. 


173.34.  173J03 


PART  173-SMIPPERS-QENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAQINGS 

3.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 180S. 
1808. 1807, 1808, 1817;  49  CFR  Part  1,  unleaa 
otherwise  noted. 

4.  In  5  173.34.  the  entry  beginning  "a 
8AL"  in  the  table  in  paragraph  (e) 
introductory  text  and  paragraph  {f)(2) 
are  revised,  and  new  paragraph  (e)(17) 
is  added  to  read  as  follows: 

S  173.34    QuaHftcation  maintenance,  and 
uaa  of  cyNndera 

***** 

(e)  *  *  * 


specification 

under  Mrtiich 

cylinder  waa  made 


Minimum  rateet 
pressure  (p.s.i.) 


Retest 
period 

(yeai^ 


e.  SAL. 


....  10  or  20  (See 
|173.34(oM17)). 
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(17)  DOT  8  and  SAL  cylinders,  [i]  Each 
owner  of  a  DOT  8  or  8AL  cylinder  used 


to  transport  acetylene,  flammable  gas, 
must  have  the  cylinder  shell  and  the 
porous  filler  requalified  in  accordance 


with  CGA  Pamphlet  C-13.  The 
requalifications  must  be  performed  in 
accordance  with  the  following  schedule: 


ition 

Date  of  cylindar  manufacture 

Initial 

Subsequent 

Initial 

Subaaquani 

Before  January  1,  1991 „«....« 

Before  Januaiy  1,  2001 

10  yr»  ' 

10  yra 

Before  Januwy  1,  2011 

3  to  20  yra* 

Not  required. 

On  or  after  January  1.  1991 „ 

10  yra 

■  Years  from  data  of  cytindar  manufacture. 

>  For  cylinders  manufactured  on  or  after  Januaiy  1.  1091.  requalification  of  the  porous  filler  must  be  perfomwd  no  sooner  than  3  years,  and  no  later  than  20 
years,  from  the  date  of  manufacture. 


(ii)  Except  for  cylinders  requalified 
and  marked  in  accordance  with  CGA 
Pamphlet  C-13  before  January  15, 1993 
an  acetylene  cylinder  must  be 
requalifled  by  a  person  who  holds  a 
valid  retester's  identification  number  In 
conformance  with  paragraph  {e)(l)  of 
this  section.  Each  cylinder  successfully 
passing  a  shell  or  filler  requalification 
must  be  marked  with  the  retester's 
identification  number  in  accordance 
with  paragraph  (e)(6)  of  this  section.  In 
addition,  the  cylinder  must  be 
appropriately  marked  to  identify  the 
type  of  requalification  performed  in 
accordance  with  paragraph  4.8  of  CGA 
Pamphlet  C-13.  For  example,  the  letter 
"S"  shall  be  used  for  a  shell 
requalification  and  the  letter  "F'  for  a 
porous  filler  requalification. 

(iii)  If  a  cylinder  valve  is  replaced,  a 
cylinder  valve  of  the  same  weight  must 


be  used,  or  the  tare  weight  of  the 
cylinder  adjusted  to  compensate  for 
valve  weight  differential. 

(f)  •  •  * 

(2)  DOT  8  and  8AL  cylinders  made 
entirely  of  carbon  steel  with  0.25  percent 
or  less  carbon  and  with  0.90  percent  or 
less  manganese,  must  be  reinspected  to 
determine  the  condition  of  the  cylinder 
and  the  porous  filler,  as  prescribed  in 
CGA  Pamphlet  C-13.  If  the  cylinder  has 
been  damaged,  the  porous  filler  must  be 
removed  and  the  cylinder  must  be  heat 
treated  and  retested.  The  porous  filler 
must  be  replaced  in  accordance  with  the 
specification  to  which  the  cylinder  was 
made.  A  cylinder  may  be  returned  to 
service  without  reheat  treatment  or 
retest  if  the  cylinder  has  no  fire  or 
mechanical  damage  and  the  porous  filler 
is  unchanged  and  intact. 


S.  In  S  173.303,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

9173.303    CItargIng  of  cyHndai* /rittt 
compreaaad  gaa  In  aotutlon  (acetytane). 

(e)  Prefill  requirements.  Before  each 
filling  of  an  acetylene  cylinder,  the 
person  filling  the  cylinder  must  \isually 
inspect  the  outside  of  the  cylinder  in 
accordance  with  the  prefill  requirements 
contained  in  CGA  Pamphlet  C-13, 
Section  3. 

Issued  in  Washington.  DC  on  October  30. 
1991  under  authority  delegated  in  49  CFR 
parti. 

Travis  P.  Dungan, 

Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  91-28730  Filed  11-8-01;  8:4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dteease  Control 

Revision  of  Fees  for  Sanitation 
Inspections  of  Cruise  Ships 

AOCNCV:  Centers  for  Disease  Control 
(CDC).  Public  Health  Service.  HHS. 

action:  Notice. 

summary:  This  notice  announces 
revised  fees  for  vessel  sanitation 
inspections  effective  January  1, 1992. 

EFFECnvc  DATE  January  1. 1992. 

FOR  RJirrHER  INFORMATION  CONTACT 

Linda  Anderson.  Chief.  Special 
Programs  Group.  National  Center  for 
Environmental  Health  and  Injiuy 
Control  (F29).  CDC  Atlanta.  Georgia. 
30333.  Telephone:  FTS:  236-4595, 
Commercial:  (404)  468-4595. 


•UPM.IMtNTARY  INFORMATION: 

Purpose  and  Background 

Collection  of  fees  for  sanitation 
inspections  of  passenger  cruise  ships 
currently  inspected  under  the  Vessel 
Sanitation  Program  (VSP).  CDC.  began 
on  March  1. 1988:  the  fee  schedule  was 
first  published  in  the  Federal  Register  on 
November  24. 1987  (52  FR  45019). 

The  formula  used  to  determine  the 
fees  is  as  follows: 


Average  cost  per 
inspection  ^i 


Total  cost  of  VSP 

Weighted  No.  of 
Annual  Inspections 

The  average  cost  per  inspection  is 
multiplied  by  a  size/cost  factor  to 
determine  the  fee  for  vessels  in  each 
size  category.  The  size/cost  factor  was 
established  in  the  fee  schedule 
published  in  the  Federal  Register  on  July 
17. 1987  (52  FR  27060)  and  revised  in  a 


schedule  published  in  the  Federal 
Register  on  November  28. 1989  (54  FR 
48942).  The  revised  size/cost  factor  is 
presented  below  in  appendix  A. 

Fees 

The  fee  schedule  is  presented  in 
appendix  A  and  will  be  effective 
January  1, 1992,  through  December  31, 
1992. 

Applicability 

The  fees  will  be  applicable  to  all 
passenger  cruise  vessels  for  which 
sanitation  inspections  are  conducted  as 
part  of  the  Vessel  Sanitation  Program. 
CDC. 

Dated:  November  4. 1991. 

Robert  L  Foster. 

Acting  Director.  Office  of  Program  Support, 
Centers  for  Disease  Control. 

WUNM  COM  41SS-1S-M 
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Appendix  A 


SIZE/ COST  FACTOR 


Vessel  Size 

grt' 

Average  Cost  X 

Extra  Small 

(<3,001) 

0.25 

Small 

(3,001-15,000) 

0.5 

Medium 

(15,001-30,000) 

1.0 

Large 

(30,001-60,000) 

1.5 

Extra  Large 

(>60,000) 

2.0 

FEE  SCHEDULE  JANUARY  1,  1992  -  DECEMBER  31,  1992 


Vessel  Size 


CRT 


Fee 


Extra  Small 


(<3,001) 


750 


Small 


(3,001-15,000) 


$  1,500 


Medium 


(15,001-30,000) 


$  3,000 


Large 


(30,001-60,000) 


$  4,500 


Extr^Large 


(>60,000) 


$  6,000 


Inspections  and  reinspections  involve  the  same  procedure,  require 
the  same  amount  of  time  and  will  therefore  be  charged  at  the  same 
rate . 


^GRT-Gross  Register  Tonnage  in  cubic  feet,  as  shown  in  Lloyd's 
Register  of  Shipping. 


[FR  Doa  91-27067  Filed  11-8-61;  a-4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  43 

[Docket  Na  25920;  AmdL  No.  43-33] 

RIN  2120-AB89 

U.S./Canada  Bilateral  Airworthiness 
Agreoment 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  provides  for 
the  acceptance  by  the  FAA  of 
maintenance,  preventive  maintenance, 
and  alterations  accomplished  on  U.S. 
civil  aeronautical  products  and 
components  in  Canada.  The  amendment 
implements  the  airworthiness 
maintenance  provisions  contained  in  the 
U.S./Canada  Bilateral  Airworthiness 
Agreement  (U.S./CBAA)  and  the 
Schedule  of  Implementation  Procedures 
between  the  United  States  and  Canada. 
The  amendment  provides  for  acceptance 
by  the  FAA  of  maintenance,  preventive 
maintenance,  and  alterations  performed 
on  aircraft  engines,  propellers, 
appKances,  materials,  parts,  and  other 
components  which  are  transported  from 
the  United  States  to  Canada  and  which 
are  for  installation  on  U.S.-registered 
aircraft. 

DATES:  Effective  date  February  la  1992. 

row  FUNTHER  INFORMATION  CONTACT: 

Mr.  William  J.  Henry.  Repair  Station 
Branch  (AFS-^20),  FUght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591, 
telephone  (202)  287-3804. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

Section  43.17  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  43.17) 
currently  defmes  the  scope  of 
mechanical  work  authorized  to  be 
performed  by  Canadian  persons  on  U.S.- 
registered  aircraft.  Generally,  an 
appropriately  rated  Canadian  aircraft 
maintenance  engineer  or  authorized 
employee  of  an  approved  Canadian 
maintenance  company,  with  respect  to 
U.S.-registered  aircraft  located  in 
Canada,  may:  (1)  Perform  maintenance 
and  alteration  if  the  work  is  performed 
and  recorded  in  accordance  with  the 
reqtiirements  of  part  43  of  the  FAR;  (2) 
perform  inspections  (other  than  annual 
inspections)  if  the  inspection  is 
performed  and  recorded  in  accordance 
with  the  requirements  of  part  43  of  the 
FAR;  and  (3)  approve  the  work 
accomplished  in  order  to  return  the 


aircraft  to  service  (except  that  only  a 
Canadian  airworthiness  inspector  or  an 
approved  inspector  may  approve  a 
major  repair  or  major  alteration).  As 
presently  delineated  in  S  43.17(c). 
Canadian  persons  are  allowed  to 
perform  mechanical  work  with  respect 
to  a  U.S.-registered  aircraft  only  when 
the  aircraft  is  located  in  Canada. 

The  need  to  maintain  products  used  in 
U.S.  and  Canadian  aircraft  operationa 
created  a  necessity  for  the  United  States 
and  Canada  to  restructure  their  bilateral 
airworthiness  agreement.  In  addition  to 
including  the  present  provision*  of 
S  43.17  te  maintain  and  alter  U.S.- 
registered  aircraft  in  Canada,  this 
agreement  provides  for  the 
maintenance,  preventive  maintenance, 
and  alterations  of  aeronautical  products 
shipped  between  the  United  States  and 
Canada. 

The  United  States  and  Canada  signed 
the  Agreement  Concerning  the 
Airworthiness  and  Environmental 
Certification,  Approval,  or  Acceptance 
of  Imported  Civil  Aeronautical  Products 
(the  U.S./CBAA).  which  became 
effective  on  September  7, 1984.  This 
agreement  terminated  and  replaced  the 
Arrangement  of  July  28, 1938  (as 
amended  by  the  Exchange  of  Notes  at 
Ottawa,  Angost  12, 1970,  and  February 
18, 1971),  which  provided  for  the 
reciprocal  acceptance  of  certificates  of 
airworthiness  for  export  of  aeronautical 
products  between  the  United  States  and 
Canada.  The  purpose  of  the 
maintenance  provisions  of  the  U.S./ 
CBAA  is  to  provide  for  the  reciprocal 
acceptance  of  the  performance  in  one 
contracting  state  of  maintenance  on  and 
alteration  of  civil  aeronautical  products 
certified,  approved,  or  accepted  in  the 
other  contracting  state.  (The  U.S./CBAA 
defines  "maintenance"  as  including  the 
types  of  functions  performed  as 
"preventive  maintenance"  and  defines 
'Snodification"*  as  synonymous  with 
"alteration'*). 

Canada  has  entered  into  similar 
airworthiness  agreements  with  several 
countries.  The  provisions  of  the 
agreements  between  Canada  and  other 
countries  are  not  included  as  part  of  the 
U.S./CBAA.  For  this  reason  products  for 
use  on  U.S.-regi8tered  aircraft  cannot  be 
maintained  or  altered  under  any 
bilateral  agreement  made  between 
Canada  and  any  other  country. 

The  United  States  and  Canada  signed 
the  Schedule  of  Implementation 
Procedures  for  the  U.S./Canada 
Bilateral  Airworthiness  Agreement, 
which  became  effective  on  January  31. 
1985.  The  purpose  of  the  Schedule  is  to 
carry  out  the  objectives  of  the  VS./ 
CBAA.  The  Schedule  includes  the 
objective  of  ensuring  that  "The 


procedures  for  the  performance  of 
maintenance  and  alteration  or 
modification  by  authorized  persons  in 
one  State  on  aircraft  which  are  under 
airworthiness  regulation  by  the  civil 
airworthiness  authority  (CAA)  of  the 
other  State,  including  aeronautical 
products  to  be  installed  on  such  aircraft, 
establish  that  the  work  is  performed  and 
the  aircraft  returned  to  service  in 
accordance  with  the  laws,  regulations, 
standards,  and  requirements  of  the  state 
regulating  the  airworthiness  of  the 
affected  aircraft."  Concurrent  with  this 
objective  is  the  necessity  to  provide  for 
the  development  of  reciprocity 
procedures  and  cooperation  toward 
sustaining  the  environmental  and 
equivalent  safety  objectives  of  the  U.S./ 
CBAA. 

For  clarification,  a  new  paragraph,     I 
i  43.17(b)  Applicability,  has  been  added 
to  S  43.17.  Consequently,  the  other 
paragraphs  in  this  section  are 
rearranged. 

On  June  8, 1989,  Notice  of  Proposed 
Rulemaking  No.  89-16,  U.S./Canada 
Bilateral  Airworthiness  Agreement,  was 
published  in  the  Federal  Register  (54  FR 
24304).  Interested  persons  were  given  an 
opportunity  to  participate  in  the  making 
of  this  amendment,  and  due 
consideration  has  been  given  to  all 
comments  received. 

Discussion  of  Conunents 

There  were  seven  conunents  received 
on  this  amendment.  All  seven 
commenters  agreed  with  this  rule 
change.  However,  one  commenter 
expressed  concern  that  the  proposal  did 
not  mention  anything  about  equivalent/ 
reciprocating  Canadian  regulations  and 
suggested  that  the  FAA  issue  an 
advisory  circular  coinciding  with  the      | 
part  43  change  detailing  the  Canadian 
regulations  and  explaining  the 
responsibilities  therein. 

The  FAA  concurs  with  the 
commenter's  concern  regarding 
equivalent/reciprocating  Canadian        ' 
regulations,  although  the  NPRM,  on  page 
24305,  did  address  Canadian  reciprocal 
regulations.  The  NPRM,  however,  did 
not  go  into  detail  regarding  the 
Canadian  regulations. 

Additionally,  the  FAA  concurs  with 
the  commenter's  suggestion  relating  to 
the  FAA  issuing  an  advisory  circular 
(AC)  detailing  die  Canadian  regulations 
and  explaining  the  maintenance 
responsibilities.  The  FAA  is  currently 
nvorking  with  the  Canadian  authorities 
to  develop  simultaneous  AC's 
explaining  the  responsibilities  of  both 
Canadian  citizens  and  U.S.  citizens. 


Federal  Register  /  Vol.  56,  No.  218  /  Tuesday.  November  12. 1991  /  Rules  and  Regulations  57571 


Paperwork  Reduction  Act 

Information  collection  requirements 
set  forth  in  part  43  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0020. 

Regulatory  Evaluation 

The  FAA  has  conducted  a  final 
regulatory  evaluation  of  the 
amendments  to  i  43.17,  which  reflects 
the  provisions  of  the  restructured 
September  7. 1981,  bilateral 
airworthiness  agreement  (U.S./CBAA). 

Executive  Order  12291  dated  February 
17, 1981,  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  the  potential 
benefits  to  society  from  the  regulatory 
change  outweigh  the  potential  costs  it 
would  impose  on  society.  The  order  also 
requires  the  preparation  of  a  regulatory 
impact  analysis  of  all  "major"  proposals 
except  those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  proposal  is  one 
that  is  likely  to  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or  more, 
a  major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition. 

The  FAA  has  determined  that  this 
regulatory  action  is  not  a  "major"  action 
as  defined  in  the  executive  order,  so  a 
full  regulatory  impact  analysis 
identifying  and  evaluating  alternative 
proposals  has  not  been  prepared.  A 
more  concise  final  regulatory  evaluation 
has  been  prepared,  however,  which 
includes  consideration  of  the  economic 
consequences  of  this  regulation.  This 
regulatory  evaluation  is  included  in  the  . 
docket. 

Costs  and  Benefits 

The  amended  regulations  will  impose 
no  incremental  costs  on  society.  The 
only  costs  related  to  this  matter  are 
those  of  negotiating  the  bilateral 
agreement,  which  have  already  been 
incurred. 

The  amended  regulations  will  benefit 
carriers  operating  U.S.-registered 
aircraft  to  and  from  Canada  by 
improving  maintenance  service  and  by 
eliminating  delays  currently  associated 
with  the  acceptance  of  major  overhauls, 
major  alterations,  or  repairs.  Some 
operators  of  U.S.-registered  aircraft  in 
Canada  will  be  relieved  of  having  to 
ferry  an  aircraft  to  an  FAA-certificated 
domestic  repair  station  in  the  United 
States  or  of  suffering  delays  from  having 
an  FAA-approved  inspector  travel  to 
Canada  to  inspect  and  approve  any 
repairs  made  to  their  U.S.-registered 


aircraft.  The  amended  regulations  will 
also  benefit  the  FAA  by  eliminating  the 
costs  associated  with  some  of  the  FAA's 
certification  and  surveillance  of 
Canadian  aircraft  repair  stations. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  in  order 
to  ensure,  among  other  things,  that  small 
entities  are  not  disproportionately 
affected  by  Government  regulations. 
The  RFA  requires  a  regulatory  flexibility 
analysis  if  a  rule  has  "a  significant 
economic  impact  on  a  substantial      i 
number  of  small  entities."  Order        ' 
2100.14A,  adopted  September  16, 1986, 
defines  operators  who  are  considered  to 
be  small  entities  as  those  owning  but 
not  necessarily  operating  nine  or  fewer 
aircraft 

The  amended  regulations  are  not 
expected  to  affect  a  substantial  number 
of  small  entities,  because  most  entities 
involved  in  trans-border  operations  are 
considered  large  and  the  instances 
where  a  small  entity  would  be  involved 
in  trans-border  operations  in  which  its 
aircraft  would  require  repair  in  Canada 
are  expected  to  be  few.  The  FAA, 
therefore,  finds  that  a  regulatory         I  ■ 
flexibility  analysis  is  not  required  by  the 
Regulatory  Flexibility  Act. 

International  Trade  Impact  Analysis 

The  amended  regulations  will  improve 
international  trade  for  U.S.  firms  doing 
business  in  Canada  by  expediting  the 
airworthiness  inspections  process  for 
their  products  and  services.  The 
airworthiness  standards  that  currenUy 
must  be  met  by  both  U.S.-  and 
Canadian-manufactured  aeronautical 
products  will  not  change.  Thus,  the 
proposal  will  have  a  beneficial  impact 
on  international  trade,  but  this  impact  is 
not  expected  to  be  significant. 

Federalism  Implications 

The  regulations  adopted  herein  %vill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Conclusion 

Since  the  amendments  contained  in 
this  document  do  not  require  the  FAA's 
certification  and  surveillance  of 
Canadian-approved  maintenance 
organizations  and  may  lessen  costs  and 
improve  service  to  the  operator  of  U.S.- 


registered  aircraft,  the  estimated 
benefits  exceed  the  estimated  costs  of 
implementing  this  regulation.  For  the 
reasons  discussed  above,  the  FAA 
certifies  that,  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  this 
regulation  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required.  This  regulation 
is  not  considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  28, 1979).  In  addition, 
for  the  same  reasons,  the  regulation 
does  not  involve  a  major  rule  under 
Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  43 

Aircraft  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Rule 

In  consideration  of  the  foregoing,  the 
FAA  amends  part  43  of  the  FAR  (14  CFR 
part  43)  as  follows: 

PART  43-IIAINTENANCE, 
PREVENTIVE  MAINTENANCE. 
REBUILDING,  AND  ALTERATION 

1.  The  authority  citation  for  part  43  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354. 1421 
through  1430;  49  U.S.C.  lOe(g). 

2.  Section  43.17  is  revised  to  read  as 
follows: 

S  43.17    Maintananoe,  prtvantiva 
malntanancar  and  alterations  parformad  en 
US.  aarenauflcal  products  by  certain 
Canadian  parsons. 

(a)  Definitiona.  For  purposes  of  this 
section: 

Aeronautical  product  means  any  civil 
aircraft  or  airframe,  aircraft  engine, 
propeller,  appliance,  component,  or  part 
to  be  installed  thereon. 

Canadian  aeronautical  product  means 
any  civil  aircraft  or  airframe,  aircraft 
engine,  propeller,  or  appliance  under 
airworthiness  regulation  by  the 
Canadian  Department  of  Transport,  or 
component  or  part  to  be  installed 
thereon. 

U.S.  aeronautical  product  means  any 
civil  aircraft  or  airframe,  aircraft  engine, 
propeller,  or  appliance  under 
airworthiness  regulation  by  the  FAA.  or 
component  or  part  to  be  installed 
thereon. 

(b)  Applicability.  This  section  does 
not  apply  to  any  U.S.  aeronautical 
products  maintained  or  altered  under 
any  bilateral  agreement  made  between 
Canada  and  any  country  other  than  the 
United  States. 


57572  Federal  Register  /  Vol.  56.  No.  218  /  Tuesday.  November  12. 1991  /  Rules  and  Regulations 


(c)  Authorized  persons.  (1)  A  person 
holding  a  valid  Canadian  Department  of 
Transport  license  (Aircraft  Maintenance 
Engineer)  and  appropriate  ratings  may, 
with  respect  to  a  U.S.-registered  aircraft 
located  in  Canada,  perform 
maintenance,  preventive  maintenance, 
and  alterations  in  accordance  with  the 
requirements  of  paragraph  (d)  of  this 
section  and  approve  the  affected  aircraft 
for  return  to  service  in  accordance  with 
the  requirements  of  paragraph  (e)  of  this 
section. 

(2]  A  company  (Approved 
Maintenance  Organization]  (AMO) 
whose  system  of  quality  control  for  the 
maintenance,  alteration,  and  inspection 
of  aeronautical  products  has  been 
approved  by  the  Canadian  Department 
of  Transport,  or  a  person  who  is  an 
authorized  employee  performing  work 
for  such  a  company  may,  with  respect  to 
a  U.S.-registered  aircraft  located  in 
Canada  or  other  U.S.  aeronautical 
products  transported  to  Canada  from 
the  United  States,  perform  maintenance, 
preventive  maintenance,  and  alterations 
in  accordance  with  the  requirements  of 
paragraph  (d]  of  this  section  and 
approve  the  affected  products  for  return 


to  service  in  accordance  with  the 
requirements  of  paragraph  (e)  of  this 
section. 

(d)  Performance  requirements.  A 
person  authorized  in  paragraph  (c)  of 
this  section  may  perform  maintenance 
(including  any  inspection  required  by 
S  91.409  of  this  chapter,  except  an 
annual  inspection),  preventive 
maintenance,  and  alterations,  provided: 

(1)  The  person  performing  the  work  is 
authorized  by  the  Canadian  Department 
of  Transport  to  perform  the  same  type  of 
work  with  respect  to  Canadian 
aeronautical  products: 

(2)  The  work  is  performed  in 
accordance  with  SS  43.13,  43.15.  and 
43.16  of  this  chapter,  as  applicable; 

(3)  The  work  is  performed  such  that 
the  affected  product  complies  with  the 
applicable  requirements  of  part  36  of 
this  chapter,  and 

(4)  The  work  is  recorded  in 
accordance  with  §  S  43.2(a).  43.9,  and 
43.11  of  this  chapter,  as  applicable. 

(e)  Approval  requirements.  (1)  To 
return  an  affected  product  to  service,  a 
person  authorized  in  paragraph  (c)  of 
this  section  must  approve  (certify) 
maintenance,  preventive  maintenance. 


and  alterations  performed  under  thist 
section,  except  that  an  Aircraft  ' 

Maintenance  Engineer  may  not  approve 
a  major  repair  or  major  alteration. 

(2)  An  ^^O  whose  system  of  quality 
control  for  the  maintenance,  preventive 
maintenance,  alteration,  and  inspection 
of  aeronautical  products  has  been 
approved  by  the  Canadian  Department 
of  Transport,  or  an  authorized  employee 
performing  work  for  such  an  AMO.  may 
approve  (certify)  a  major  repair  or  major 
alteration  performed  under  this  section 
if  the  work  was  performed  in 
accordance  with  technical  data 
approved  by  the  Administrator. 

(f)  No  person  may  operate  in  air 
commerce  an  aircraft,  airframe,  aircraft 
engine,  propeller,  or  appliance  on  which 
maintenance,  preventive  maintenance, 
or  alteration  has  been  performed  under 
this  section  unless  it  has  been  approved 
for  return  to  service  by  a  person 
authorized  in  this  section. 

Issued  in  Washington,  DC,  on  November  5, 
1991. 

James  B.  Busey, 
Administrator. 

[FR  Doc.  91-27081  Filed  11-8-91:  8:}5  am] 
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1700-M (869-013-00082-0) 13.00 

25 „ ™.  (869-013-00063-6) 25.00 

9A  Pftfte? 

ii  1.0-1-1.60 (669-013-00064-6) 17.00 

II  1.61-1.169 (869-013-00085-4) 28.00 

11  1.170-1.300 (869-01 3-00086-2) 16.00 

II  1.301-1.400 (869-013-00087-1) 17.00 

I1 1.401-1.500 (669-013-00066-9) 30.00 

II  1.501-1.640 (869-013-00069-7) 16.00 

II  1.641-1.650 (869-013-00090-1) 19.00 

II  1.651-1.907 (669-013-00091-9) 20.00 

II  1.908-1.1000 (869-013-00092-7) 22.00 

I1 1.1001-1.1400 (869-013-00093-5).......  16.00 

II  1.1401-M (669-013-00094-3) 24.00 

2-29 (669-013-00095-1). —  21.00 

30-39 (669-013-00096-0) . —  14.00 

40-49 (669-013-00097-8) 1 1 .00 

50-299 (669-013-00096-6) 15.00 

300-499 (869-013-00099-4) 17.00 

500-599 (669-013-O010O-1) 6.00 

600-M (669-013-00101-0) 6.50 


Jon.  1. 
Jon.  1. 
Jan.  1, 
Jon.  1. 

Jm.  1. 

im.  1, 
Jan.  1, 

Ja.  1. 
Jan.  1, 
Jan.  1. 

Apr.  1, 
Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 


Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 
•Apr. 

Apr. 

Apr. 
•Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 
•Apr 

Apr. 


1991 
1991 
1991 
1991 

1991 
1991 
1991 

1991 
1991 
1991 

1991 
1991 
1991 

1991 
1991 
1991 
1991 

1991 
1991 

1991 
1991 
1991 

1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 

1991 
1991 

1991 

1991 
1991 
1991 
1991 
1990 

1991 

1991 
1991 
1991 
1991 
1991 
1991 
1990 
1991 
1991 
1990 
1991 
1991 
1991 
1991 
1991 
1991 
1990 
1991 


IV 


Fadgal  Regbter  /  Vol.  5«.  No.  218  /  Tuesday.  November  12, 1991  /  Reader  Aids 


27 

1-I9»... 
28ft-M 


Slock 


.  (869-«I3-«0tO2-6) 

(869-0 13-00  »03-«) 


29.00 
11.00 


A|r.  I,  1991 
Apr.  1,  1991 


(•69-013-00104-4) 26.00         My  1,  1991 


2»Pwts: 

0-99 .._ „ (l69-«t3-00165-2). 

100-499 (869-413-00106-1). 

5«*-t99 —  (869-411-00107-6). 

900-1899 (869-013-00108-7). 

190(^-1910  (SS  1901.1 10 


18.00 

7.50 

26.00 

12.00 


1910.999). 
1910  (Si  1910.100011 

•nd) 

1911-1925 

192* 

1927-W..._ 

aOPwts: 

•1-199 

2v^-4i99 ..».«.. »»,«•... 

700-W 


..  (869-013-00109^ S)..„ 

..(869-013-00110-9).... 

..(869-013-00111-7) 

..(869-013-00112-5) 

„  (869-013-001 13-3)..„ 


14.00 

9.00 

12.00 

25.00 


— (869-013-00114-1) 22.00 

— (869-013-001 1S-0).......  15.00 

._ (869-013-00116-8) 21.00 

31  Parts: 

0-199 (869-011-00117-3) 15.00 

200-€i»d (869-013-001 18-4) 20.00 


15.00 
19.00 
18.00 
25.00 
28.00 
24.00 
14.00 
17.00 
18.00 


321 
1-39,  Vol.  I... 
1-39,  Vol.  I.. 
1-39,  Vol.  ■. 

1-1«9 

190-J99 


(869-013-001 19-2)  ...„. 

(869-011-00120-3). 

400-629 (869-01 1-00121-1) 

630-699 (869-013-00122-2). 

700-799 (869-013-00123-1).._... 

800-&d  _ _ (869-013-00124-9).._.. 


331 

1-tt4 

♦i2$-m.. 

200404.... 
34 


...(869-011-00125-4) 16.00 

-.  (869-013-00126-5) 18.00 

._  (869-013-00127-3)....-.     20.00 


1-299 _ (869-013-00128-1) 24.00 

300-399 (869-013-00129-0) 14.00 

400-Ciid (869-O13-O0130-3)....„.  26.00 

35 (869-013-00131-1) 10.00 


—  (869-013-00132-0) 13.00 

—  (869-013-fl0133-«)_„...     26.00 

-..  (869-O13-O0134-6) 15.00 


36 

•1-199 
200-«id 

37 


38 

0-17_ 
18-M 


(869-013-00135-4) 24.00 

(869-013-00136-2) 22.00 

39 ~.  (869-01 1-00137-8) 14.00 


401 

1-51 

52 


53-60. 

61-80. 

81-«5. 

86-99. 

•100-M9.. 

•150-189... 

190-259. 

260-299 

300-399 

•400-42t™._. 

42S-699 

•700-789 

*790-M 

41Cllsp»rSL 
1,  l-i  m  l-IO.. 


—  (869-013-00138-9). 

—  (869-013-00139-7). 

—  (869-013-00)40-1). 
.  (869-OI3-00MI-9). 
.  (869-013  00142-7). 
.(869-011-00143-2). 
.  (869-013-00144  3). 
.  (869-013-00145-1). 
.  (869-013-00146-0).. 
.  (869-01 1-00147-S). 
.  (869-011-00148-3).. 
.  (869-013-00149-4). 
.  (869-0 13-0015O-8).. 
.  (869-013-00151-6)- 
.  (869-013-00152-4).. 


27.00 
28.00 
31.00 
14.00 
11.00 
26.00 
30.00 
20.00 
13.00 
22.00 
11.00 
23.00 
23.00 
20.00 
22.00 


k*f  1,  1991 
My  1.  1991 
My  1,  1990 
My  I.  1991 


24.00        My  1,  1991 


My  1.  1991 

•My  1,  1989 

My  1,  1991 

My  1    199* 

My  1,  1991 
My  1,  1991 
My  1,  mi 

My  1,  1990 
My  1,  1991 

*  My  1,  1984 
*My  1,  1964 
*My  1,  1964 
My  1.  1991 
My  I,  1990 
My  1,  1990 
My  1,  1991 
My  1.  1991 
My  1.  1991 

My  1,  1990 
My  1,  1991 
My  1,  1991 

My  1,  1991 
My  1.  1991 
My  1.  1991 

My  1,  1991 

My  I.  1991 
My  1,  1991 

My  1.1991 

My  1,  1991 
My  1,  1991 

My  1,  1990 

My  1.  1991 
My  1.  1990 
My  1.  1991 
My  1.  1991 
My  1,  1991 
My  1.  1990 
My  1,  1991 
My  1.  1991 
My  1.  1991 
Mr  1.  1990 
My  1,  1990 
My  1,  1991 
*  My  1,  1989 
My  1,  1991 
My  1.  199) 


TNto 


Stock  Nuinb#r 


1.  1-11  to  Appendix,  2(2  RM«v«d) 

3-6 

8  !II!Z!Z!Z!!™™m"ZI!ZZ!^ 

9 

10-17 ..ZZZ"!Z^"'~'ZZ'Z'""^ZZ 

18,  VW.  I,  Parts  1-5 

18,  Vol.  ■,  Pom  6-19 

18,  VW.  n.  Nm  20-52 - „ 

19-100 

1-100 (869-013-00153-2). 

101 (869-01 1-00154-8). 

102-200 „ (869-013-001S5-9).. 

20)-CNd (869-0I3-00IS6-7).. 

42P»t«: 

1-60 „ (869-01 1-00157-2)- 

61-399  „ (869-01 1-00158-1).. 

400-429 « (869-01 1-00159-9).. 

430-€nd .._ (869-01 1-00160-2).. 

4SPwts: 

1-999 (869-011-00161-1).. 

10QO-3999 (869-011-00162-9). 

4000-&td (869-01 1-00163-7).. 


13.00 
14.00 

6.00 

4.50 
13.00 

♦  50 
13.00 
13.00 
13.00 
13.00 

8.50 
24.00 
11.00 
10.00 

16.00 

S.SO 

.21.00 

25.00 

19.00 
26.00 
12.00 


451 
1-199 .._... 
200-499... 
500-1199.. 
1200-Eiid.. 


461 

1-40 

41-69 

70-89 

90-139 

140-155  ..„ 
156-165 ... 
166-199  .„. 
200-499... 
SOO-bd 

47  Paris: 

0-19. .„ 

20-39 

40-69 

70-79 

80-tnd 


.(869-011-00165-3).. 
(869-011-00166-1). 
(869-011-00167-0). 
(869-011-00168-8). 

(869-011-00169-6)., 
(869-01 1-00170-0).. 
(869-011-00171-8)., 
(869-01 1-O0172-6)., 
(869-011-00173-4).. 
(869-011-00174-2).. 

,(869-011-00175-1).. 
(869-011-00176-9).. 

.(869-011-00177-7).. 

.(869-011-00178-5).. 
.(869-011-00179-3).. 

(869-011-00180-7).. 

(869-011-00181-5).. 
,  (869-011-00182-3).. 


46Clia^ara: 
rCPorti  1-51) 

1  (Parts  52-99) 

2  (Paris  201-251). 
2f>Wls2S2-299). 

3-6 

7-14 

15-fad 


491 

1-99 

106-177 .._ 
178-199  __ 
200-399  _„, 
400-999  .„.. 
100O-1199.. 
1200-M.... 


501 
1-199  _„ 
200-599. 
600-CM- 


(869-011-00183-1). 
(869-011-00184-0). 
(869-011-00185-8). 
(869-011-00186-6). 
(869-011-00187-4). 
(869-011-00188-2)., 
(869-011-00189-1). 

(869-01 1-00190-4)_ 
.  (869-011-00191-2). 
.(869-011-00192-1)- 
.(869-011-00193-9).. 
.  (869-011-00194-7).. 
.(869-011-00195-5).. 
.  (869-011-00)96-3).. 

.  (869-011-00197-1).. 
(869-011-00198-0).. 
(869-011-00199-8).. 


Cn  Mra  and  Findmgt 

Aids (869-013-00053-6). 


13.00      «My  1.1984  Co  ii>lili  1991 OT  s<. 


.  17.00 

.  12.00 

.  26.00 

.  18.00 

.  14.00 

.  14.00 
8.00 

.  12.00 

.  13.00 

.  14U)0 

.  14.00 

.  20.00 

.  11.00 

19.00 
18.00 
9.50 
18.00 
20.00 

30.00 
19.00 
19.00 
15.00 
19.00 
26.00 
29.00 

14.00 
27.00 
22i)0 
21.00 
26.00 
17.00 
19.00 

20.00 
16.00 
15.00 

30.00 
620JM 


*My  1.  1984 

*  My  1.  1984 

«My  1,  1984 

*My  1.  1984 

•My  1.  1984 

•My  1,  1984 

•My  1,  1984 

•My  1,  1984 

•My  1,  1984 

•My  1,  1984 

»My  1,  1990 

My  1,  1990 

My  1.  1991 

Mr  I,  1991 

Oit.  1.  WO 
Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1990 

Od.  1.1990 
Od.  1,  1990 

Od.  1,  1990 


(869-011-00164-5) 23.00        Od 


.  1.  1990 

Od.  1.  1990 
Od.  1.  1990 
Od.  1.  1990 
Od.  1.  1990 

Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1990 

Od.  1.  1990 
Od.  1.  1990 
Od.  1,  1990 
Od.  1.  1990 
Od.  1.19 


Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  ),  1990 
Od.  1.  1990 
Od.  1,  1990 

Od.  1,  199al 
Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 


Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 

Im.  h  1991 

mi 
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Tltto  Stock  NumtMT 

ivuGnmcnv  uk  buiimii 

CompM*  UH  {em-Hnrn  mdfing) 185.00 

Coinpwts  Ml  (OM'tinw  monnQ) lod.uO 

Subscription  (moM  oi  itSMd) 188.00 

Subscription  (moM  as  issuod) 188.00 


Men       Ravtoton  Dato 


stock  Number 
._.„.,     j.oo 


mi 


TNIC 

Indrviduol  capiat...... 

iTMt  3  is  an 
1 01 0  pwawi 

•lb*  My  1,  19SS  oMm  al  31  OR  tan  1-1M  coMim  a  mm  mIt  lor  Pam  1-99 
ladMtM.  Far  *a  M  Wrt  a(  *a  OaiaMO  Ac^uWNaa  BagalaMaai  h  Partt  1-39.  caMuk  *a 
Ikraa  Ot  vaham  iMoad  ai  ai  July  1. 1914.  camaiRing  «Haa  pom. 

■Iha  My  1, 1985  adMaa  ai  41  OR  Oi^ian  1-100  caniaiM  a  «aia  ariy  lar  ONplm  1 1> 
49  iaduiiva.  Far  dia  M  Mil  af  puiwawaa  raguMcM  I*  Oi^iwi  1  la  49.  caMiik  d*  alavaa 
a«  vohaaai  inuad  as  al  My  1, 19S4  caoMWai  dMO  chapMrs. 

«Na  aaNNdRMOli  la  ddi  valunw  wara  prawdgoMd  durini  dw  parM  im.  1.  19t7  la  Dat. 
31, 1990. 1)iaO««alwMinuadJaMianf  1. 1987.  shouM  ha  raialaad. 

•No  oaNRteaait  la  Mi  vahaM  wara  praaadgaiad  dart>(  d«  pariad  Apr.  1,  1990  M  M». 
31, 1991.  Tha  CFR  valMiia  iHaad  April  1, 1990,  dMidd  ka  raMiaad. 

•No  aaiwdwm  la  ikb  «ahaM  «ar»  priaiulpam  dariat  dia  pariod  My  1,  19S9  •*  Jmo 
30, 1991.1liaO««akMalmiadMy  1, 1919,  skauM  ba  ratakad. 

'  No  wMMMiiNs  10  Ml  voMNO  WOTO  pfVMilffliofl  wnof  WO  pintc  Mff  la  f tVQ  to  Amo 
30, 1991.  Ika  0«  «alaM  iHMd  My  1, 1990,  AaaW  k»  r 


Order  Now! 
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As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  actividec,  functtont, 
organization,  and  priiKipal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
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where  to  go  and  who  to  see  about  a  subject  of 
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and  telephone  numbers  for  use  in  obtaining 
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This  section  ol  the  FEDERAL  REGISTER 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  liaaiUi  Inspaction 
Servica 

7  CFR  Part  301 
[Docket  Na  91-16S1 

Madltairanaan  Fruit  Ry 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  quarantining  an  area 
in  Los  Angeles  County  in  California 
because  of  the  Mediterranean  firuit  fly 
and  restricting  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

dates:  Interim  rule  effective  November 
5, 1991.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  13, 1992. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Beicrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-155.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INPOHMATION  CONTACT: 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA.  room  640.  6505  Beicrest 
Road,  HyattsvlHe,  MD  20782,  (301)  436- 
8247 


SUPMAMNTAHY  mPORMATION: 
Background 

We  are  amending  the  "Domestic 
Quarantine  Notices"  in  7  CFR  part  301 
by  adding  a  new  subpart  301.78, 
"Mediterranean  Fruit  Fly"  (referred  to 
below  as  the  regulations].  These 
regulations  quarantine  a  portion  of  Los 
Angeles  County,  California,  because  of 
the  Mediterranean  fhiit  fly  and  restrict 
the  interstate  movement  of  regulated 
articles  from  the  quarantined  area. 

The  Mediterranean  fruit  fly,  Ceratitit 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses. 

Heavy  infestations  can  cause 
complete  loss  of  crops,  and  losses  of  25 
to  50  percent  are  not  uncommon.  The 
short  life  cycle  of  this  pest  permits  the 
rapid  development  of  serious  outbreaks. 

Recent  trapping  surveys  conducted  by 
inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  a  unit  within  the  U.S. 
Department  of  Agriculture  (USDA). 
reveal  that  a  portion  of  Los  Angeles 
County,  California,  is  infested  with  the 
Mediterranean  fruit  fly.  Speciflcally.  on 
October  7. 1991.  a  mated  female  Medfly 
was  found  and,  on  October  11. 1991.  a 
male  Medfly  was  found.  Both  were 
found  within  a  3-square-mile  area  of  Los 
Angeles  County.  Therefore,  we  are 
placing  these  areas  under  quarantine. 
The  Mediterranean  fruit  fly  is  not 
known  to  occur  anywhere  else  in  the 
United  States,  except  in  Hawaii. 

In  cooperation  with  APHIS,  officials 
of  State  agencies  of  California  have 
begun  an  intensive  Mediterranean  fruit 
fly  eradication  program  in  the 
quarantined  area  of  California.  Also,  as 
explained  below,  California  has  taken 
action  to  restrict  the  intrastate 
movement  of  certain  articles  from  the 
quarantined  area  to  prevent  the  spread 
of  the  Mediterranean  fruit  fly  within 
CaUfomia.  However,  it  is  also  necessary 
to  restrict  the  interstate  movement  of 
certain  articles  finm  the  quarantined 
area  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  to  noninfested 
areas  in  other  States.  Accordingly,  this 
document  establishes  Federal 
regulations,  which  are  described  below 
by  section,  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly. 


RestoktioBt  oa  Intaistala  Mofvuient  off 
Regulated  Aitides  (Section  381.78) 

Section  301.78  prohibits  any  person 
from  moving  any  regulated  article 
interstate  from  any  quarantined  area 
except  in  accordance  with  conditions 
prescribed  in  the  regulations.  For 
informational  purposes,  a  footnote 
(number  1)  has  been  added  to  reference 
the  authority  of  an  inspector  to  stop  and 
inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine, 
treat,  apply  remedial  measures  to,  or 
otherwise  dispose  of  regulated  artidea 
as  provided  in  section  10  of  the  Plant 
Quarantine  Act  (7  U.S.C.  164a)  and 
sections  105  and  107  of  the  Federal  Plant 
Pest  Act  (7  U.S.C.  150dd,  150ff). 

Definitions  (Section  SOl.78-1) 

Section  301.7S-1  contains,  for 
informational  purposes,  definitions  of 
the  following  termr.  "Administrator," 
"Animal  and  IMant  Health  Inspection 
Service,"  "Certificate,"  "Compliance 
Agreement."  "Drip  line,"  "Infestation," 
"Inspector."  "Interstate."  "Limited 
permit,"  "Mediterranean  fruit  fly," 
"Moved,"  "Person."  "Quarantined  area," 
"Regulated  artide"  and  "State." 

Regulated  Articles  (Section  301.78-2) 

The  regulations  impose  conditions  on 
the  Interstate  movement  of  those  articles 
that  present  a  significant  risk  of 
spreading  Mediterranean  fruit  fly  if 
moved  without  restrictions  from 
quarantined  areas  into  or  through 
noninfested  areas.  These  articles,  which 
are  designated  as  regulated  articles, 
may  not  be  moved  interstate  from 
quarantined  areas  except  in  accordance 
vtrlth  conditions  specifieid  in  Si  301.78-4 
through  301.78-10. 

Section  301.78-2  designates  as 
regulated  articles  a  number  of  berries, 
fioiits.  nuts,  and  vegetables,  and  soil 
within  the  drip  line  of  plants  that 
produce  the  berries,  fruits,  nuts,  arul 
vegetables.  Based  on  research  and 
experience,  the  artides  listed  in 
8  301.78-2  (a)  and  (b)  as  regulated 
articles  are  artides  that  are  likely  to 
cause  the  spread  of  the  Mediterranean 
hmX  fly.  In  addiu'on,  {  301.78-2(c)  allows 
designation  of  any  other  article,  product, 
or  means  of  conveyance  as  a  regulated 
article  if  an  inspector  determines  that  it 
presents  a  risk  of  spreading  the 
Mediterranean  fruit  fly  and  notifies  the 
person  in  possession  of  the  artide. 
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product,  or  means  of  conveyance  that  it 
is  subject  to  the  restrictions  in  the 
regulations.  This  provision  for  "any 
other  article,  product,  or  means  of 
conveyance"  allows  an  inspector  who 
discovers  a  risk  of  spreading  the 
Mediterranean  fruit  fly  (e.g.,  a  truck  with 
Medfly  pupae  in  cracks  in  the 
floorboards)  to  regulate  the  affected 
articles  immediately  by  informing  the 
person  in  possession  of  the  article, 
product,  or  means  of  conveyance  that  it 
is  being  regulated. 

Berries,  fruits,  nuts,  or  vegetables  that 
are  canned,  dried,  or  frozen  below 
-17.8  *C.  (0  '¥.)  are  not  included  as 
regulated  articles  since  the 
Mediterranean  fruit  fly  could  not  survive 
under  those  conditions. 

Quarantined  Areas  (Section  301.78-3) 

As  stated  in  §  301.78-3(a].  it  is 
necessary  to  quarantine  areas  in  which 
the  Mediterranean  fruit  fly  has  been 
found  by  an  inspector,  areas  in  which 
the  Administrator  has  reason  to  believe 
the  Mediterranean  fruit  fly  is  present, 
and  areas  the  Administrator  considers 
necessary  to  quarantine  because  of  their 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Mediterranean  fruit  flies  have 
been  found. 

Section  301.78-3(a)  further  provides 
that  less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that:  (1) 
The  State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
equivalent  to  those  imposed  by  our 
regulations  with  respect  to  the  interstate 
movement  of  these  articles:  and  (2) 
quarantining  less  than  the  entire  State 
will  prevent  the  interstate  spread  of  the 
Mediterranean  fruit  fly.  These 
determinations  would  indicate  that 
infestations  are  confined  to  the 
quarantined  areas  and  eliminate  the 
need  for  designating  an  entire  State  as  a 
quarantined  area. 

In  accordance  with  these  criteria,  we 
are  designating  as  a  quarantined  area 
the  following  area  in  Los  Angeles 
County.  California: 

Los  Angeles  County — That  portion  of 
the  county  in  the  Hancock  Park  area 
beginning  at  the  intersection  of  La 
Cienega  Boulevard  and  Sunset 
Boulevard:  then  east  and  southeast 
along  Sunset  Boulevard  to  its 
intersection  with  State  Highway  110; 
then  southwest  along  State  Highway  110 
10  its  intersection  with  Olympic 
Boulevard:  then  southeast  along 
Olympic  Boulevard  to  its  intersection 
with  Hill  Street  then  southwest  along 
Hill  Street  to  its  intersection  with 
Washington  Boulevard:  then  southeast 


along  Washington  Boulevard  to  its 
intersection  with  San  Pedro  Street:  then 
southwest  along  San  Pedro  Street  to  its 
intersection  with  Adams  Boulevard; 
then  southeast  along  Adams  Boulevard 
to  its  intersection  with  Central  Avenue; 
then  south  along  Central  Avenue  to  its 
intersection  with  Slauson  Avenue;  then 
west  along  Slauson  Avenue  to  its 
intersection  with  La  Cienega  Boulevard; 
then  north  along  La  Cienega  Boulevard 
to  the  point  of  beginning. 

It  is  necessary  to  designate  this 
portion  of  Los  Angeles  County  as  a 
quarantined  area  because  it  is  an  area 
in  which  the  Mediterranean  fruit  fly  has 
been  found,  or  in  which  the 
Administrator  has  reason  to  believe  the 
Mediterranean  fruit  fly  is  present,  or  an 
area  necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Mediterranean  fruit  fly  has  been 
found. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other 
quarantined  areas  in  California  other 
than  the  area  specified  above.  California 
has  adopted  and  is  enforcing  regulations 
imposing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  equivalent  to  those  imposed  on  the 
interstate  movement  of  regulated 
articles  under  this  subpart. 

Section  301.78-3(b)  provides  that  the 
Administrator  or  an  inspector  may 
designate  an  area  as  a  quarantined  area 
temporarily,  without  pubHcation  in  the 
Federal  Register,  if  there  is  a  basis  for 
listing  the  area  as  a  quarantined  area 
under  S  301.78-3(a)  and  if  the  owner  or 
person  in  possession  of  the  area  to  be 
quarantined  is  given  written  notice  of 
this  action.  This  is  necessary  in  order  to 
prevent  spread  of  the  Mediterranean 
fruit  fly  before  restrictions  can  be 
published  in  the  Federal  Register 
concerning  the  interstate  movement  of 
regulated  articles  from  the  designated 
area. 

Conditions  Governing  the  Interstate 
Movement  of  Regulated  Articles  From 
Quarantined  Areas  (Sections  301.78-4 
Through  301.78-10) 

Section  301.78^ 

Section  301.7&-4[a)  requires  regulated 
articles  moved  interstate  from 
quarantined  areas  to  be  accompanied  by 
a  certificate  or  limited  permit  issued  and 
attached  as  prescribed  by  §§  301.78-5 
and  301.78-8.  unless  moved  as 
prescribed  in  9  301.78-4(b). 

Section  301.78-4(b}  allows  a  regulated 
article  to  move  interstate  without  a 
certificate  or  limited  permit  if  the  article 
originates  outside  of  a  quarantined  area, 
if  it  is  moved  through  the  quarantined 


area  without  stopping  except  for 
refueling  or  for  traffic  conditions  such  as 
traffic  lights  and  stop  signs,  if  it  is 
shipped  in  an  enclosed  vehicle  or  is 
completely  covered  so  as  to  prevent 
access  by  Mediterranean  fruit  flies,  if 
the  point  of  origin  is  indicated  on  the 
waybill,  and  if  the  enclosed  vehicle  or 
the  enclosure  which  contains  the 
regulated  article  is  not  opened, 
unpacked,  or  unloaded  in  the 
quarantined  area. 

Section  301.78-4(c)  allows  the 
Department  to  move  regulated  articles 
interstate  without  a  certificate  or  limited 
permit  for  experimental  or  scientific 
purposes.  However,  the  regulated 
articles  must  be  moved  in  accordance 
with  a  permit  issued  by  the 
Administrator,  under  conditions  that 
prevent  the  spread  of  Mediterranean 
fruit  fly. 

Section  301.78-4  contains  a  footnote  to 
remind  persons  of  other  applicable 
domestic  plant  quarantine  and 
regulation  requirements  that  need  to  be 
met  for  interstate  movement. 

Section  301.78-5 

Under  Federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
articles  upon  a  finding  by  an  inspector 
that,  because  of  certain  conditions  (e.g., 
the  article  is  free  of  Mediterranean  fruit 
fly),  there  is  an  absence  of  a  pest  risk 
prior  to  movement.  Regulated  articles 
accompanied  by  a  certificate  can  be 
moved  interstate  without  further 
restrictions  being  imposed.  Limited 
permits  are  issued  for  regulated  articles 
when  an  inspector  has  determined  that, 
because  of  a  possible  pest  risk,  such 
articles  may  be  safely  moved  interstate 
only  subject  to  further  restrictions,  such 
as  movement  to  Umited  areas  and 
movement  for  limited  purposes.  Section 
301.78-5  explains  the  conditions  for 
issuing  a  certificate  or  limited  permit. 

Specifically,  9  301.7ft-5(a)  provides 
that  a  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  if  thepspector 
determines  that  the  Article:  (1)  Is  free  of 
Mediterranean  fruit  ny»^has  been  treated 
under  direction  of  an  inspector  in 
accordance  with  9  301.78^10,  or  comes 
from  a  premises  of  origin  free  from 
Mediterranean  fruit  fly;  (2)  will  be 
moved  through  the  quarantined  area  m 
an  enclosed  vehicle  or  is  completely 
covered  to  prevent  access  by 
Mediterranean  fruit  flies;  (3)  will  be 
moved  in  compliance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose,  under 


Fedeta  Ragirtar  /  Vol.  56,  No.  219  /  Wednesday,  November  13.  1991  /  Rules  and  Regulations   5757S 


section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  ISOdd).  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly;  and  (4)  is 
eligible  for  unrestricted  movement  under 
all  other  Federal  domestic  plant 
quarantines  and  regulations  applicable 
to  that  article. 

A  footnote  explains  that  the  Secretary 
of  Agriculture  may,  pursuant  to  section 
105  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  ISOdd),  take  emergency  actions. 

Section  301.7&-5{b)  provides  for  the 
issuance  of  a  limited  permit  (in  lieu  of  a 
certificate)  by  an  inspector  for 
movement  of  a  regulated  article  if  the 
inspector  determines  that  the  article  is 
to  be  moved  to  a  specified  destination 
for  specified  handling,  utilization  or 
processing  (such  as  juicing,  freezing, 
canning,  or  drying),  and  that  the 
movement  will  not  result  in  the  spread 
of  Mediterranean  fruit  fly. 

Section  301.78-5(c]  allows  any  person 
who  has  entered  into  and  is  operating 
under  a  compliance  agreement  to 
execute  a  certificate  or  limited  permit 
for  the  interstate  movement  of  a 
regulated  article  after  an  inspector  has 
made  a  determination  that  the  article  is 
eligible  for  a  certificate  or  limited  permit 
in  accordance  with  9  301.7a-5  (a)  or  (b). 

Also.  9  301.78-5(d)  contains 
provisions  for  the  withdrawal  of  a 
certificate  or  limited  permit  by  an 
inspector  upon  a  determination  by  the 
inspector  that  the  holder  of  the 
certificate  or  limited  permit  has  not 
complied  with  conditions  for  the  use  of 
the  document.  This  section  also  contains 
provisions  for  notifying  the  holder  of  the 
reasons  for  the  withdrawal  and  for 
holding  a  hearing  if  there  is  any  conflict 
concerning  any  material  fact. 

Section  301.78-6 

Section  301.78-fl  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreements  can  be  entered  into  by  any 
person  engaged  in  growing,  handling,  or 
moving  regulated  articles  who  agrees  in 
writing  to  comply  with  the  provisions  of 
subpart  301.78.  Compliance  agreements 
are  provided  for  the  convenience  of 
persons  who  are  involved  in  shipments 
of  regulated  articles  from  quarantined 
areas;  they  are  written  to  ensure  that 
persons  issuing  certificates  or  limited 
permits  are  knowledgeable  with  respect 
to  the  requirements  of  subpart  301.78 
and  have  agreed  to  comply  with  them. 

Section  301.78-6  also  provides  that  an 
inspector  supervising  enforcement  of  a 
compliance  agreement  may  cancel  the 
agreement  upon  finding  that  a  person 
who  has  entered  into  the  agreement  has 
failed  to  comply  with  any  of  the 
provisions  of  the  regulations.  The 
inspector  will  notify  the  holder  of  die 


compliance  agreement  of  the  reasons  for 
cancellation  and  offer  an  opportunity  for 
a  hearing  to  resolve  any  conflicts  of 
material  fact.  This  section  contains  a 
footnote  to  explain  where  compliance 
agreement  forms  can  be  obtained. 

Sections  301. 78-7,  301, 78-8  and  301. 78-9 

Section  301.78-7  provides  that  any 
person  who  desires  a  certificate  or 
limited  permit  to  move  regulated  articles 
must,  as  far  in  advance  of  m.ovement  as 
possible  (no  less  than  48  hours  before 
the  desired  movement),  request  the 
services  of  an  inspector  to  issue  a 
certificate  or  hmited  jjermit.  This 
provision  ensures  that  persons  desiring 
inspection  services  can  obtain  them 
before  the  intended  movement  date.  A 
footnote  explains  how  to  contact  the 
inspectors  for  inspection  or  how  to 
obtain  additional  information  from 
offices  of  the  Animal  and  Plant  Health 
Inspection  Service. 

Section  301.78-6  requires  the 
certificate  or  limited  permit  issued  for 
the  movement  of  the  regulated  article  to 
be  attached  to  the  regulated  article,  or  to 
a  container  carrying  the  regulated 
article,  or  to  the  accompanying  waybill 
during  the  interstate  movement.  This 
section  also  provides  that  the  certificate 
or  limited  permit  may  be  attached  to  the 
consignee's  copy  of  the  waybill  only  if 
the  certificate  or  limited  permit  and  the 
waybill  contain  a  sufficient  description 
of  the  regulated  article  to  identify  the 
regulated  article.  This  provision  is 
necessary  for  enforcement  purposes. 

Section  301.78-S  explains  the  APHIS 
policy  that  services  of  an  inspector  that 
are  needed  to  comply  with  the 
provisions  of  the  regulations  in  subpart 
301.78  are  provided  without  cost  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays).  The  user  will  be  responsible 
for  all  costs  and  charges  arising  from 
inspection  and  other  ser\'ices  provided 
outside  of  normal  business  hours. 

Section  301.7S-10 

Section  301.78-10  identifies  treatments 
for  the  Mediterranean  fruit  fly  that  are 
contained  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual.  The 
Plant  Protection  and  Quarantine 
Treatment  Manual  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  in  7  CFR  part  300.  Research 
has  determined  that  these  treatments 
would  be  adequate  to  destroy  the 
Mediterranean  fruit  fly.  The  treatment 
schedules  for  bell  pepper,  tomato,  and 
soil  in  9  301.78-10  are  as  follows: 

(a]  Fruits  and  vegetables. 

(1)  Bell  Pepper. 

(i)  Vapor  Heat  Heat  by  saturated 
water  vapor  at  44.4  °C.  (112  'F.)  until 


approximate  center  of  bell  pepper 
reaches  44.4  'C.  (112  T.).  Maintain  at 
44.4  'C.  (112  T.)  for  8%  hours,  then 
immediately  cool. 

(2)  Tomato. 

(i)  Fumigation.  Fumigate  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32g/m*(2  Ib/lOOO  ft")  for  3V4  hours 
at  21  'C.  (70  'F.)  or  above. 

(ii)  Vapor  heaL  Heat  by  saturated 
water  vapor  at  44.4  *C.  (112  *F.)  until 
approximate  center  of  tomato  reaches 
44.4  'C.  (112  •?.].  Maintain  at  44.4  'C 
(112  'F.)  for  a  8%  hours,  then 
immediately  cool.  i 

Mate — Commodities  thould  b«  teated  by 
the  shipper  to  determine  each  commodity's 
tolerance  to  the  treatment  before  commercial 
shipments  are  attempted.  The  USOA  is  not 
liable  for  damages  caused  by  this  quarantine. 

(b)  Premises.  A  field,  grove,  or  area 
that  is  located  within  the  quarantined 
area  but  outside  the  infested  core  area, 
and  that  produces  regulated  articles, 
must  deceive  regular  treatments  with 
malathion  bait  spray.  These  treatments 
must  take  place  at  6-  to  10-day  intervals, 
starting  a  sufficient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest]  to  allow  for  completion  of  egg 
and  larvae  development  of  the 
Mediterranean  fruit  fly.  Determination 
of  the  time  period  must  be  based  on  day 
degrees.  Once  treatment  has  begun,  it 
must  continue  through  the  hartest 
period.  The  malathion  bait  spray 
treatment  must  be  applied  by  ground 
equipment  at  a  rate  of  2.4  ounces  of 
technical  grade  malathion  and  9.6 
ounces  of  protein  hydrolysate  per  acre. 

(c)  Soil:  Soil  within  the  drip  area  of 
plants  that  are  producing  or  have 
produced  the  berries,  fruits,  nuts,  and 
vegetables  listed  in  9  301.78-2(a)  of  this 
subpart  Apply  diatinon  at  the  rate  of  5 
pounds  actual  ingredient  per  acre  to  the 
soil  within  the  drip  area  with  su^cient 
water  to  wet  the  soil  to  a  depth  of  at 
least  Vi  inch.  Both  immersion  and  pour- 
on  treatment  procedures  are  also 
acceptable. 

Emergency  Actioo 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service,  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
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signature.  We  will  consider  comments 
received  within  60  days  of  publication  of 
this  interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register,  including  a  discussion 
of  any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
m.irkets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  restricts  the 
interstate  movement  of  regulated 
articles  from  the  Hancock  Park  area  of 
Los  Angeles  County  in  California.  It 
appears  that  there  is  very  little 
commercial  activity  in  the  quarantined 
area  that  may  be  affected  by  this  rule. 
The  small  entities  that  may  be  affected 
appear  to  consist  of  approximately  200 
retail/wholesale  fruit  stands.  10 
nurseries,  300  fruit  vendors,  and  2 
farmers  markets.  There  are  no  growers 
in  the  quarantined  area  that  would  be 
affected. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  these 
small  entities  sell  regulated  articles 
primarily  for  local  intrastate,  not 
interstate,  movement,  so  the  effect,  if 
any,  of  this  regulation  on  these  entities 
appears  to  be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost.  Also  many  of  these 
entities  sell  other  items  in  addition  to 
the  regulated  articles  so  that  the  effect 
if  any,  of  this  regulation  on  these  entities 
would  be  minimal.  Further,  the  number 


of  affected  entities  is  small  compared 
with  the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  control  number  0579- 
0088. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine. 
Transportation,  Mediterranean  fruit  fly, 
Incorporation  by  reference. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows; 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

AutlMxity:  7  U.S.C.  ISObb,  ISOdd,  ISOee, 
150ff:  161, 162,  and  164-167;  7  CFR  2.17,  2.51, 
and  371.2(c). 

2.  Part  301  is  amended  by  adding  a 
new  "Subpart-Medi terra nean  Fruit  Fly" 
(SS  301.78  through  301.78-10)  to  read  as 
follows: 

Subpart— McdlteiTanean  Fruit  Ry 

301.78  Restrictions  on  interstate  movement  of 

regiilated  articles. 
301.78-1  Definitions. 
301.78-2  Regulated  articles. 
301.78-3  Quarantined  areas. 
301.78-t  Conditions  governing  the  interstate 

movement  of  regulated  articles  from 

quarantined  areas. 
301.78-6  Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301.78-6  Compliance  agreements  and 

cancellation. 
301.78-7  Assembly  and  inspection  of 

regulated  articles. 


Sec 

301.7&-e  Attachment  and  disposition  of 

certificates  and  limited  permits. 
301.78-0  Costs  and  charges. 
301.78-10  Treatments. 

Subpart— Madnarranaan  Fruit  Fly 

9301.7S    Raatrictlona  on  kitarstata 
movamant  of  ragulatad  arUctaa. 

No  person  shall  move  interstate  from 
any  quarantined  area  any  regulated 
article  except  in  accordance  with  this 
subpart.' 

S  301.7S-1    Daflnltiona. 

In  this  subpart  the  following 
definitions  apply: 

Administrator.  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator, 

-Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APHIS). 

Certificate.  A  document  in  which  an 
inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regulated  article  is  free  of 
Mediterranean  fruit  fly  and  may  be 
moved  interstate  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  APHIS  and  a  person 
engaged  in  growing,  handling,  or  moving 
regulated  articles,  wherein  the  person 
agrees  to  comply  with  the  provisions  of 
this  subpart. 

Day  degrees.  A  mathematical 
construct  combining  average 
temperature  over  time  that  is  used  to 
calculate  the  length  of  a  Mediterranean 
fruit  fly  life  cycle.  Day  degrees  are  the 
product  of  the  following  formula,  with 
all  temperatures  measured  in  *F: 
[(Minimum  Daily  Temp  -♦-  Maximum 
Daily  Temp)/2l  -  54*  =  Day  Degrees 

Drip  line.  The  line  around  the  canopy 
of  a  plant 

Infestation.  The  presence  of  the 
Mediterranean  fruit  fly  or  the  existence 
of  circumstances  that  make  it 
reasonable  to  believe  that  the 
Mediterranean  fruit  fly  is  present 

Inspector  Any  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
or  other  person  authorized  by  the 
Administrator  to  enforce  this  subpart 

Interstate.  From  State  into  or  through 
any  other  State. 


■  Any  properly  identified  inipector  ii  autliorized 
to  (top  and  inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine,  treat,  apply 
other  remedial  meaauret  to.  destroy,  or  otherwise 
dispose  of  re«ul>>Bd  articles  as  provided  in 
section  10  of  the  Plant  Quarantine  Ad  (7  U.S.C 
I64a)  and  sections  105  and  107  of  the  Federal  Plant 
Pest  Act  (7  U.S.a  ISOdd.  ISOff). 
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Limited  permit.  A  document  in  which 
an  inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  the 
regulated  article  identified  on  the 
document  is  eligible  for  interstate 
movement  in  accordance  with  §  301.78- 
5(b)  of  this  subpart  only  to  a  specified 
destination  and  only  in  accordance  with 
specified  conditions, 

Mediterranean  fruit  fly.  The  insect 
known  as  Mediterranean  fruit  fly 
Ceratitis  capitata  (Wiedemann)  in  any 
stage  of  development 

Moved  (Move,  Movement).  Shipped, 
offered  for  shipment  received  for 
transportation,  transported,  carried,  or 
allowed  to  be  moved,  shipped, 
transported,  or  carried. 

Person.  Any  association,  company, 
corporation,  Hrm,  individual,  joint  stock 
company,  partnership,  society,  or  other 
entity. 

Quarantined  area.  Any  State,  or  any 
portion  of  a  State,  listed  in  S  301.78-3(c) 
of  this  subpart  or  otherwise  designated 
as  a  quarantined  area  in  accordance 
with  S  301.78-3(b)  of  this  subpart. 

Regulated  article.  Any  article  listed  in 
§  301.78-2(a)  or  (b)  of  this  subpart  or 
otherwise  designated  as  a  regulated 
article  in  accordance  with  i  301.7&-2(c) 
of  this  subpart. 

State.  The  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands,  or 
any  State,  territory  or  possession  of  the 
United  States. 

§301.78-2    Regulated  articles. 
The  following  are  regulated  articles: 
(a)  The  following  berries,  fruits,  nuts, 

and  vegetables. 

Almond  with  husk  [Prunus  dulcis  (P. 
amygdalus)) 

Apple  [Malus  sylvestris) 

Apricot  [Prunus  armeniaca) 

Avocado  (Persea  americana] 

Black  Myrobalan  [Terminalia  cherbula] 

Cherries  (sweet  and  sour)  [Prunus 
avium,  P.  cerasus) 

Citrus  citron  [Citrus  medica] 

Date  [Phoenix  dactylifera) 

Fig  [ficus  carica) 

Grape  ( Vitis  spp.) 

Grapefruit  [Citrus paradisi] 

Guava  [Psidium  guajava) 

Japanese  persimmon  [Diospyros  kaki) 

Japanese  plum  [Prunus  solicina] 

Kiwi  [Actinidia  chinensis] 

Kumquat  [Fortunella  japonica) 

Lemon  [Citrus  limon)  (except  smooth- 
skinned  lemon  of  commerce  that  is 
cleaned  and  waxed) 

Lime,  sweet  [Citrus  aurantiifolia] 

Loq  ua  t  [Eriobotrya  japonica) 

Mandarin  orange  [Citrus  reticulata] 
(tangerine) 

Mango  [Mangifera  indica) 

Mock  orange  [Murraya  exotica] 

Mountain  apple  [Syzigium  malaccense 
[Eugenia  malaccensis)] 


Natal  plum  [Carissa  macrocarpa] 
Nectarine  [Prunus  persico  var. 

nectarina) 
Olive  [Olea  europea] 
Opuntia  cactus  [Opuntia  spp.) 
Orange,  calamondin  [Citrus  reticulata  x. 

Fortunella] 
Orange,  Chinese  [Fortunella  japonica] 
Orange,  king  [Citrus  reticulata  x.  C. 

sinensis] 
Orange,  sweet  [Citrus  sinensis] 
Orange,  Unshu  [Citrus  reticulata  var. 

Unshu] 
Papaya  [Carica  papaya] 
Peach  [Prunus  persica] 
Pear  [Pyrus  communis] 
Pepper  [Capsicum  frutescens,  C. 

annuum] 
Pineapple  guava  [Feij'oa  sellowiana] 
Plum  [Prunus  americana] 
Pomegranate  [Punica  granatum] 
Prune  [Prunus  domestica] 
Pummelo  [Citrus  grandis] 
Quince  [Cydonia  oblonga] 
Rose  Apple  [Eugenia  jambos] 
Sour  orange  [Citrus  aurantium] 
Spanish  cherry  [Brazilian  plum] 

[Eugenia  dombeyi  [E.  brasiliensis]] 
Strawberry  guava  [Psidium  cattleianum] 
Surinam  cherry  [Eugenia  uniflora] 
Tomato  (pink  and  red  ripe) 

[Lycopersicon  esculentum] 
Walnut  with  husk  [fuglans  spp.) 
White  sapote  [Casimiroa  edulis] 
Yellow  oleander  (Bestill)  [Thevetia 

peruviana] 

Any  berries,  fruits,  nuts,  or  vegetables 
that  are  canned  or  dried  or  frozen  below 
-17.8  "C,  (0  'F,)  are  not  regulated 
articles. 

(b)  Soil  within  the  drip  area  of  plants 
that  are  producing  or  have  produced  the 
berries,  fruits,  nuts,  or  vegetables  listed 
in  paragraph  (a)  of  this  section. 

(c)  Any  other  article,  product  or 
means  of  conveyance,  not  covered  by 
paragraphs  (a)  or  (b)  of  this  section,  that 
presents  a  risk  of  spread  of  the 
Mediterranean  fruit  fly  and  an  inspector 
notifies  the  person  in  possession  of  it 
that  the  article,  product,  or  means  of 
conveyance  is  subject  to  the  restrictions 
of  this  subpart. 

§301.78-3    Ouarantlnad  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
Administrator  shall  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section, 
each  State,  or  each  portion  of  a  State,  in 
which  the  Mediterranean  fruit  fly  has 
been  found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  that 
the  Mediterranean  fruit  fly  is  present  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mediterranean  fruit  fly  has 


been  found.  Less  than  an  entire  State       | 
will  be  designated  as  a  quarantined  area ' 
only  if  the  Administrator  determines 
that: 

(1)  The  State  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  equivalent  to  those  imposed  by  this 
subpart  on  the  interstate  movement  of 
regulated  articles;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  quarantined  area  will 
prevent  the  interstate  spread  of  the 
Mediterranean  fruit  fly. 

(b)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with  the 
criteria  specified  in  paragraph  (a)  of  this 
section  for  listing  such  area.  The 
Administrator  will  give  a  copy  of  this 
regulation  along  with  a  written  notice  of 
this  temporary  designation  to  the  owner 
or  person  in  possession  of  the 
nonquarantined  area:  thereafter,  the 
interstate  movement  of  any  regulated 
article  from  an  area  temporarily 
designated  as  a  quarantined  area  is 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  will  be  added  to 
the  list  in  paragraph  (c)  of  this  section  or 
the  designation  shall  be  terminated  by 
the  Administrator  or  an  inspector.  The 
owner  or  person  in  possession  of  an 
area  for  which  designation  is  terminated 
will  be  given  notice  of  the  termination 
as  soon  as  practicable. 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 

California 

Loa  Angeles  County.  That  portion  of  the 
county  in  the  Hancock  Park  area  beginning  at 
the  intersection  of  La  Cienega  Boulevard  and 
Sunset  Boulevard:  then  east  and  southeast 
along  Sunsent  Boulevard  to  its  intersection 
with  State  Highway  110;  then  southwest 
along  State  Highway  110  to  its  intersection 
with  Hill  Street;  then  southwest  along  Hill 
Street  to  its  intersection  with  Washington 
Boulevard;  then  southeast  along  Washington 
Boulevard  to  its  intersection  with  San  Pedro 
Street;  then  southwest  along  San  Pedro  Street 
to  its  intersection  with  Adams  Boulevard; 
then  southeast  along  Adams  Boulevard  to  its 
intersection  with  Central  Avenue;  then  south 
along  Central  Avenue  to  its  intersection  with 
Slauson  Avenue;  then  west  along  SIsuson 
Avenue  to  its  intersection  with  La  Cienega 
Boulevard;  then  north  along  La  Cienega 
Boulvevard  to  the  point  of  beginning. 

§301.78-4    CondMona  governing  the 
intaratata  movamant  of  ragulatad  artlciaa 
from  quarantinad  araaa. 

Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  ' 


*  Requirement!  under  all  other  applicable  Federal 
domestic  plant  quarantines  and  regulations  must 
•Iso  tx  met 
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only  if  moved  under  the  following 
coniditioas: 

(a)  With  a  certificate  or  limited  pennit 
issued  and  attached  in  accordance  with 
SS  301.78-^  and  301.7&-8  of  this  subpart: 

(b)  Without  a  certificate  or  hmited 
permit,  if:  (1)  The  regulated  article 
originated  outside  any  quarantined  area 
and  is  moved  through  (without  stopping 
except  for  refueling,  or  for  tragic 
conditions,  such  as  traffic  lights  or  stop 
signs]  the  quarantined  area  in  an 
enclosed  vehicle  or  is  completely 
enclosed  by  a  covering  adequate  to 
prevent  access  by  Mediterranean  fruit 
flies  (such  as  canvas,  plastic  or  other 
closely  woven  cloth]  while  moving 
through  the  quarantined  area:  and 

(2]  The  point  of  origin  of  the  regulated 
article  is  indicated  on  the  waybill,  and 
the  enclosed  vehicle  or  the  enclosure 
that  contains  the  regulated  article  is  not 
opened,  unpacked,  or  unloaded  in  the 
quarantined  area. 

(c)  Without  a  certificate  or  limited 
pennit  if  the  regulated  article  is  moved: 

(1)  By  the  United  States  Department  of 
Agriculture  for  experimental  or  scientific 
purposes; 

(2)  Pursuant  to  a  permit  issued  by  the 
Administrator  for  the  regulated  article: 

(3)  Under  conditions  specified  on  the 
permit  and  found  by  the  Administrator 
to  be  adequate  to  prevent  the  spread  of 
Mediterranean  fruit  fly:  and 

(4)  With  a  tag  or  lablel  bearing  the 
number  of  the  permit  issued  for  the 
regulated  article  attached  to  the  outside 
of  the  container  of  the  regulated  article 
or  attached  to  the  regulated  article  itself 
if  not  in  a  container.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0579-0088} 

S301J»-5    lasuancs  and  cane— atlon  of 


(a)  A  certificate  shall  be  issued  by  an 
inspector  ■  for  the  hiterstate  movement 
of  a  regulated  article  if  the  inspector 
determines  that: 

(l)(i)  The  regulated  article  has  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  i  301.78-10 
of  this  subpart  or 

(ii]  Based  on  inspection  of  the 
premises  of  origin,  that  the  premises  are 
free  from  the  Mediterranean  fruit  fly:  or 

(iii]  Based  on  inspection  of  the 
regulated  article,  that  it  is  free  of 
Mediterranean  fruit  fly:  and 

(2]  The  regulated  article  will  be 
moved  throttgh  the  quarantined  area  in 


*  Service*  of  an  inspector  nay  1m  rMpiMtodby 
contacting  tocai  ofiice*  of  PiMfl  ft«lKllMi  and 
Quarantine,  wiucii  are  Uated  ta  Uilapfcuiiu 
directorie*.  The  addraaaei  and  lelephooe  numben 
of  local  orTice*  may  alio  be  obtained  fatm  tlia 
Admmistralor.  c/o  Doaeadc  aad  BnMf^MKy 
Operations.  Plant  ftolacHaa  aad  fliamilliii 
Animal  and  Plant  Health  Inspection  Service. 
Federal  Building,  asos  Belcrest  Road.  HyattsviUe. 
Maryland.  20782. 


an  enclosed  veliicle  or  is  completely 
enclosed  by  a  covering  adequate  to 
prevent  access  by  Mediterranean  fruit 
fly:  and 

(3]  The  regulated  article  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose,  tmder 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  ISOdd],*  to  prevent  the  spread 
of  the  Mediterranean  fruit  fly:  and 

(4]  The  regulated  articles  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
articles. 

(b]  An  inspector  *  will  issue  a  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  if  the  inspector 
determines  that — 

(1)  The  regulated  article  is  to  be 
moved  interstate  to  a  specified 
destination  for  specified  handling, 
processing,  or  utilization  (the 
destination  and  other  conditions  to  be 
listed  in  die  limited  permit),  and  this 
interstate  movement  will  not  result  in 
the  spread  of  the  Mediterranean  fruit  fly 
because  life  stages  of  the  Mediterranean 
fruit  fly  will  be  destroyed  by  the 
specified  handling,  processing,  or 
utilization: 

(2]  The  regulated  article  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose,  under 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd),  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly:  and 

(3]  The  regulated  article  is  eligible  for 
interstate  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(c)  Certificates  and  limited  permits  for 
use  for  interstate  movement  of  regidated 
articles  may  be  issued  by  an  inspector 
or  person  operating  imder  a  compliance 
agreement  A  person  operating  under  a 
compliance  agreement  may  issue  a 
certificate  for  the  interstate  movement 
of  a  regulated  article  if  an  inspector  has 
determined  that  the  regidated  article  is 
otherwise  eligible  for  a  certificate  in 
accordance  with  paragraph  (a)  of  this 
section.  A  person  operating  under  a 
compliance  agreement  may  issue  a 
limited  permit  for  interstate  movement 
of  a  regidated  article  when  an  inspector 
has  determined  that  the  regidated  article 
is  eligible  for  a  limited  permit  in 


accordance  with  paragraph  (b]  of  this    |  - 
section.  I 

(d]  Any  certificate  or  hmited  pennit 
that  has  been  issued  may  be  withdrawn 
by  an  inspector  orally  or  in  writing,  if  he 
or  she  determines  that  the  holder  of  the 
certificate  or  limited  permit  has  not 
complied  with  all  conditions  under  this 
subpart  for  the  use  of  the  certificate  or 
limited  pennit.  If  the  withdrawal  is  oral, 
the  withdrawal  and  the  reasons  for  the 
withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Administrator  within  10  days  after 
receiving  the  written  notification  of  the 
withdrawal.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the  certificate 
or  limited  permit  was  wrongfully 
withdrawn.  As  promptly  as 
circumstances  allow,  the  Administrator 
will  grant  or  deny  the  appeal,  in  writing, 
stating  the  reasons  for  the  decision.  A 
hearing  will  be  held  to  resolve  any 
conflict  as  to  any  material  fact.  Rules  of 
practice  concerning  a  hearing  will  be 
adopted  by  the  Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  cumber  0579-0086) 

S  301.78-6    CompManca  agrsamants  and 


(a]  Any  person  engaged  in  growing, 
handling,  or  moving  regulated  articles 
may  enter  into  a  compliance  agreement 
when  an  inspector  determines  that  the 
person  understands  this  subpart* 

(b]  Any  compliance  agreement  may  be 
canceled  orally  or  in  writing  by  an 
inspector  whenever  the  inspector  finds 
that  the  person  who  has  entered  into  the 
compUance  agreement  has  failed  to 
comply  with  this  subpart.  If  the 
cancellation  is  oral,  the  cancellation  and 
the  reasons  for  the  cancellation  shall  be 
confirmed  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
compliance  agreement  has  been 
canceled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
written  notification  of  the  cancellation. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  canceled.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any 


'Section  106  of  tke  Pederai  PUnt  Pest  Act  (7 
use  ISOdd)  previdea  tjiat  the  Secretary  af 
Agriculture  may — under  certain  conditions— se4xe. 
quarantiite.  treat,  dastroy.  or  apply  other  remedial 
measures  to  articles  that  the  Administrator  has 
reasoD  to  believe  are  iaisatad  or  Infected  by  or 
ix>nlain  plant  pests. 

*  See  footnote  3  to  I  301.7S-S(a). 


*  Compliance  agtaecaaiM  forms  are  available 
without  charge  from  the  Artmlniatretar.  c/o  l>ennits 
Unit  Plant  Protection  and  Quarantine.  Animal  and 
Plant  Health  Inapectioa  Servica.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD  20782.  and  from 
local  ofTices  of  the  Plant  Protection  and  Quarantine, 
which  are  listed  in  telephone  directories. 
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material  fact.  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Administrator. 

9  301.7S-7    Assembly  and  Inspaction  of 
ragulatad  articias. 

(a]  Any  person  (other  than  a  person 
authorized  to  issue  certificates  or 
limited  permits  under  i  301.7&-5(c]]. 
who  desires  to  move  a  regulated  article 
interstate  accompanied  by  a  certificate 
or  limited  permit  must  notify  an 
inspector,'  as  far  in  advance  of  the 
desired  interstate  movement  as  possible 
(but  no  less  than  48  hours  before  the 
desired  interstate  movement]. 

(b]  The  regulated  article  must  be 
assembled  at  the  place  and  in  the 
manner  the  inspector  designates  as 
necessary  to  comply  with  this  subpart. 

S  301.78-8    Attachment  and  disposition  Of 
earttficatas  and  llmttsd  permits. 

(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article,  at  all  times  during 
the  interstate  movement  must  be 
attached  to  the  outside  of  the  container 
containing  the  regulated  article, 
attached  to  the  regulated  article  itself  if 
not  in  a  container,  or  attached  to  the 
consignee's  copy  of  the  accompanying 
waybill:  Provided  however,  that  the 
requirements  of  this  section  may  be  met 
by  attaching  the  certificate  or  limited 
permit  to  the  consignee's  copy  of  the 
waybill  only  if  the  regulated  article  is 
sufficiently  described  on  the  certificate 
or  limited  permit  and  on  the  waybill  to 
identify  the  regulated  article. 

(b]  The  certificate  or  limited  permit  for 
the  interstate  movement  of  a  regulated 
article  must  be  furnished  by  the  carrier 
to  the  consignee  at  the  destination  of  the 
regulated  article. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0088) 

S  30 1 .78-9    Costs  and  charges. 

The  services  of  the  inspector  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  except 
holidays]  will  be  furnished  without  cost. 
The  user  will  be  responsible  for  all  costs 
and  charges  arising  from  inspection%nd 
other  services  provided  outside  of 
normal  business  hours. 

9301.78-10    Treatments. 

Treatment  schedules  listed  in  the 
Plant  Protection  and  Quarantine  ] 
Treatment  Manual  to  destroy      '  v 
Mediterranean  fruit  fly  are  authorized 
for  use  on  regulated  articles.  The  Plant 
Protection  and  Quarantine  Treatment 
Manual  is  incorporated  by  reference. 
For  the  full  identification  of  this 


'  See  footnote  3  !■  |  301.78-S(a). 


Standard,  see  S  301.1  of  this  chapter, 
"Materials  incorporated  by  reference." 
The  following  treatment  may  be  used  for 
bell  pepper,  tomato,  and  soil: 

(a]  Fruits  and  vegetables. 
(\)  Bell  Pepper. 

(i]  Vapor  Heat.  Heat  by  saturated 
water  vapor  at  44.4*C.  (112  'F.]  until 
approximate  center  of  bell  pepper 
reaches  44.4  'C.  (112  'F.).  Maintain  at 
44.4  'C.  (112  'F.)  for  8%  hours,  then 
immediately  cool. 

(2]  Tomato. 

(i)  Fumigation.  Fumigate  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32  g/m  »  (2  Ib/lOOO  ft  »]  for  3'/i 
hours  at  21  'C.  (70  T.)  or  above. 

(ii)  Vapor  heat.  Heat  by  saturated 
water  vapor  at  44.4  'C.  (112  T.)  until 
approximate  center  of  tomato  reaches 
44.4  'C.  (112  '¥.).  Maintain  at  44.4  'C. 
(112  *F.)  for  8%  hours,  then  immediately 
cool. 

Note. — Commodities  should  be  tested  by 
the  shipper  to  determine  each  commodity's 
tolerance  to  the  treatment  before  commercial 
shipments  are  attempted.  The  USDA  is  not 
liable  for  damages  caused  by  this  quarantine. 

(b]  Premises.  A  field,  grove,  or  area 
that  is  located  within  the  quarantined 
area  but  outside  the  infested  core  area, 
and  that  produces  regulated  articles, 
must  receive  regular  treatments  with 
malathion  bait  spray.  These  treatments 
must  take  place  at  6  to  lO-day  intervals, 
starting  a  su^icient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest]  to  allow  for  completion  of  egg 
and  larvae  development  of  the 
Mediterranean  fruit  fly.  Determination 
of  the  time  period  must  be  based  on  day 
degrees.  Once  treatment  has  begun,  it 
must  continue  through  the  harvest 
period.  The  malathion  bait  spray 
treatment  must  be  applied  by  ground 
equipment  at  a  rate  of  2.4  ounces  of 
technical  grade  malathion  and  9.6 
ounces  of  protein  hydrolysate  per  acre. 

(c]  Soil:  Soil  within  the  drip  area  of 
plants  that  are  producing  or  have 
produced  the  berries,  fruits,  nuts,  and 
vegetables  Hsted  in  S  301.78-2(a]  of  this 
subpart:  Apply  diazinon  at  the  rate  of  5 
pounds  actual  ingredient  per  acre  to  the 
soil  within  the  drip  area  with  sufficient 
water  to  wet  the  soil  to  a  depth  of  at 
least  V^  inch.  Both  immersion  and  pour- 
on  treatment  procedures  are  also 
acceptable. 

Done  in  Washington,  DC,  this  Sth  day  of 
November  1991. 

Lonnle  |.  iOng. 

Acting  Administrator,  Aniittal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  91-27273  Filed  11-12-«1: 8:45  am] 
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7  CFR  Part  301 


[Docket  91-149] 

Oriwital  FruH  Fly 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Interim  rule  and  request  for 
comments. 

summary:  We  are  quarantining  portions 
of  Los  Angeles.  Riverside,  and  San 
Bernardino  Counties  in  California 
because  of  the  Oriental  fruit  fly,  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread 
of  the  Oriental  fruit  fly  into  noninfested 
areas  of  the  United  States. 

DATit:  Interim  rule  effective  November 
5. 1991.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  13, 1992. 

AODRttSEt:  To  help  ensure  thai  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-149.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  PURTNCR  INFORMATION  CONTACT 

Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  640,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  438- 
8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  are  amending  the  "Domestic 
Quarantine  Notices"  in  7  CFR  part  301 
by  adding  a  new  subpart  {  301.93. 
"Oriental  Fruit  Fly"  (referred  to  below 
as  the  regulations).  These  regulations 
quarantine  portions  of  Los  Angeles, 
Riverside,  and  San  Bernardino  Counties 
in  California  because  of  the  Oriental 
fruit  fly  and  restrict  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area. 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  numerous  fruits  (especially  citrus 
fruits),  nuts,  vegetables,  and  berries.  The 
Oriental  fruit  fly  can  cause  serious 
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economic  losses.  Heavy  infestatiom  can 
cause  complete  loss  of  crops.  The  short 
life  cycle  of  this  pest  permits  the  rapid 
development  of  serious  outbreaks. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(USDA),  reveal  that  portions  of  Los 
Angf  les.  Riverside,  and  San  Bernardino 
Counties  in  California  are  infeated  with 
the  Oriental  fruit  fly.  Specifically, 
inspectors  collected  37  male  Oriental 
fruit  flies  and  1  female  Oriental  fruit  fly 
in  traps  in  portions  of  Los  Angeles, 
Riverside,  and  San  Bernardino  Counties 
in  California  between  September  20,  and 
October  4. 1991.  Therefore,  we  are 
placing  these  areas  under  quarantine. 
The  Oriental  fruit  fly  is  not  known  to 
occur  anywhere  else  in  the  continental 
United  States. 

Officials  of  State  agencies  of 
California  have  begim  an  intensive 
Oriental  fruit  fly  eradication  program  in 
the  quarantined  area  in  California.  Also, 
as  explained  below,  California  has 
taken  action  to  restrict  the  intrastate 
movement  of  certain  articles  from  the 
quarantined  area  to  prevent  the  spread 
of  the  Oriental  fruit  fly.  Accordingly, 
this  document  establisiies  Federal 
regulations,  which  are  described  below 
by  section  to  prevent  the  spread  of  the 
Oriental  fruit  fly  to  other  States. 

Restrictions  on  Interstate  Movement  of 
Regulated  Articles  (Section  301.93) 

Section  301.93  prohibits  any  person 
from  moving  any  regulated  article 
interstate  from  any  qtiarantined  area 
except  in  accordance  with  conditions 
prescribed  in  the  regulations.  For 
informational  purposes,  a  footnote 
(number  1)  has  been  added  to  reference 
the  authority  of  an  inspector  to  stop  and 
inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine, 
treat,  apply  remedial  measures  to,  or 
otherwise  dispose  of  regulated  articles 
as  provided  in  section  10  of  the  Plant 
Quarantine  Act  (7  U.S.C.  164a]  and 
sections  105  and  107  of  the  Federal  Plant 
Pest  Act  (7  U.S.a  150dd.  150ff). 

Defimtions  (Section  301.93-1) 

Section  301.93-1  contains,  for 
informational  purposes,  definitions  of 
the  foliowing  terms:  "Administrator," 
"Animal  and  Plant  Health  Inspection 
Service,"  "Certificate."  "Compliance 
Agreement,"  "Gore  area,"  "Day 
degrees,"  "Drip  area."  "Infestation." 
"Inspector,"  "Interstate,"  "Limited 
permit."  "Moved  (Move.  Movement)." 
"Oriental  fruit  fly,"  "Person." 
"Quarantine  area,"  "Regulated  article," 
and  "State." 


Regulated  Aitidaa  (Section  JOIM-Z) 

The  regulations  impose  conditions  on 
the  interstate  movement  of  those  articles 
that  present  a  significant  risk  of 
spreading  Oriental  fruit  fly  if  moved 
without  restrictions  from  a  quarantined 
area  into  or  through  a  noninfested  area. 
These  articles,  which  are  designated  as 
regulated  articles,  may  not  be  moved 
interstate  from  a  quarantined  area 
except  in  accordance  with  conditions 
specified  in  §5  301.93-4  through  301.9^- 
10. 

Section  301.93-2  designates  as 
regulated  articles  a  number  of  fruits, 
nuts,  vegetables,  and  berries,  and  soil 
within  the  drip  line  of  plants  that 
produce  the  fruits,  nuts,  vegetables,  or 
berries.  Based  on  research  and 
experience,  the  regulated  articles  listed 
in  S  301.93-2  (a)  and  (b)  are  articles  that 
are  likely  to  cause  the  spread  of  the 
Oriental  fruit  fly.  In  addition,  S  301.93- 
2(c)  allows  designation  of  any  other 
product  articles,  or  means  of 
conveyance  as  a  regulated  article  if  an 
inspector  determines  that  it  presents  a 
risk  of  spreading  the  Oriental  frxiit  fly 
and  notifies  the  person  in  possession  of 
the  product,  article,  or  means  of 
conveyance  that  it  is  subject  to  the 
restrictions  in  the  regulations.  The 
provision  for  "any  other  product,  article, 
or  means  of  conveyance"  allows  an 
inspector  who  discovers  a  risk  of 
spreading  Oriental  fruit  fly  (e.g..  a  truck 
with  Oriental  fruit  fly  pupae  in  cracks  in 
the  floorboards)  to  regidate  the  affected 
articles  immediately,  by  informing  the 
person  in  possession  of  the  product 
article  or  means  of  conveyance  that  it  is 
being  regulated. 

Fruits,  nuts,  vegetables,  or  berries  that 
are  canoed,  dried,  or  frozen  below 
-17.8  *C  (O  *F)  are  not  included  as 
regidated  articles  since  the  Oriental  fruit 
fly  could  not  survive  under  those 
conditions. 

Quarantined  Area  (Section  301.9S-3) 

As  stated  in  S  301.93-3(a),  it  is 
necessary  to  quarantine  areas  in  which 
the  Oriental  fruit  fly  has  been  found  by 
an  inspector,  areas  in  which  the 
Administrator  has  reason  to  believe  the 
Oriental  fruit  fly  is  present  and  areas 
the  Administrator  considers  necessary 
to  quarantine  because  of  their  proximity 
to  the  Oriental  fruit  fly  or  their 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Oriental  fhiit  flies  have  been 
found. 

Section  301.9^-3(a]  further  provides 
that  less  than  an  entire  State  «vill  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  (1) 
the  State  has  adopted  and  is  enforcing 


restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
substantially  the  same  as  those  that  are 
imposed  by  our  regulations  with  respect 
to  Ae  Interstate  movement  of  these 
articles;  and  (2)  quarantining  less  than 
the  entire  State  will  prevent  the 
interstate  spread  of  the  Oriental  fruit  fly. 
These  determinations  would  indicate 
that  infestations  are  confined  to  the 
quarantined  areas  and  eliminate  the 
need  for  designating  an  entire  State  as  a 
quarantined  area. 

In  accordance  with  these  criteria,  we 
are  designating  as  a  quarantined  area 
portions  of  Los  Angelies,  Riverside,  and 
San  Bernardino  Counties  in  California 
as  follows: 

Those  portions  of  Los  Angeles. 
Riverside,  and  San  Bernardino  Counties 
beginning  at  the  intersection  of  Indian 
Hill  Boulevard  and  Baseline  Road:  then. 
east  along  Baseline  Road  to  its 
intersection  with  the  Los  Angeles-San 
Bernardino  County  Line;  then,  northeast 
along  the  Los  Angeles-San  Bernardino 
County  line  to  its  intersection  with  the 
Angeles  National  Forest  boundary;  then, 
east  along  the  Angeles  National  Forest 
boundary  to  its  intersection  with  the  San 
.  Bernardino  National  Forest  boundary; 
then  east  along  the  San  Bernardino 
National  Forest  boundary  to  its 
intersection  with  the  Rancho 
Cucamonga  city  limits;  then,  northeast 
east  and  southeast  along  the  Rancho 
Cucamonga  city  limits  line  to  its 
intersection  with  Interstate  Highway  15; 
then,  northeast  along  Interstate 
Highway  15  to  its  intersection  with 
Sierra  Avenue;  then,  south  along  Sierra 
Avenue  to  its  intersection  with 
Armstrong  Road;  then,  southwest  along 
Armstrong  Road  to  its  intersection  with 
Valley  Way;  then,  southwest  along 
Valley  Way  to  its  intersection  with  State 
Highway  60;  then,  west  along  State 
Highway  60  to  its  intersection  with 
Etiwanda  Avenue;  then,  south  along 
Etiwanda  Avenue  to  its  intersection 
with  Riverside  Avenue;  then,  west  along 
Riverside  Avenue  to  its  intersection 
with  Riverside  Drive:  then,  west  along 
Riverside  Drive  to  its  intersection  with 
Central  Avenue;  thea  north  along 
Central  Avenue  to  its  intersection  with 
Holt  Boulevard:  then,  west  along  Holt 
Boulevard  to  its  intersection  with  Indian 
Hill  Boulevard;  then,  north  along  Indian 
Hill  Boulevard  to  the  point  of  beginning 

It  is  necessary  to  designate  these 
portions  of  Los  Angeles,  Riverside,  and 
San  Bernardino  Counties  in  California 
as  a  quarantined  area  because  it  is  an 
area  in  which  the  Oriental  fruit  fly  has 
been  found,  or  an  area  in  which  the 
Administrator  has  reason  to  believe  the 
Oriental  fruit  fly  is  present,  or  an  area 
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necessary  Ao  regulate  i>ecaa8e  of  its 
proximity  to  the  Oriental  fnUt  fly  nr  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  OrieiKal  fruit  .fly  has  heea  found. 

There  does  net  appear  to  be  any 
reason  to  designate  any  other 
quarantined  areas  in  California  other 
than  the  area  specified  above.  California 
has  adapted  and  is  enforcing  regulations 
imposing  restrictions  on  (he  intrastate 
movement  of  the  eegulated  articles  that 
are  aubstantially  the  same  as  those 
imposed  on  the  interstate  movement  of 
regulated  articles  under  this  subpart. 

Section  301.93-T3(b)  provides  that  the 
Admlnisfrator  or  an  inspector  may 
designate  an  area  as  a  quarantined  area 
temporarily  without  publication  in  the 
Federal  Register  if  there  is  a  basis  for 
listing  the  area  as  a  quarantined  fuea 
under  S  30U3-3(aJ  and  if  the  owner  or 
person  in  possession  of  the  area  la  he 
quarantined  is  given  written  notice  of 
this  action.  This  is  necessary  in  order  to 
prevent  spread  of  the  Oriental  fruit  fly 
before  restrictions  can  be  published  in 
the  Fedeeal  Register  concerning  the 
interstate  movement  of  regulated 
articles  from  the  designated  area. 

Conditiaas  Governing  the  Interstate 
Movement  of  Regulated  Articles  From 
Quarantined  Areas  (Sections  301.93-4 
through  301.93-10) 

Section  S01.9S-4 

Section  301.g3-A(aJ  requires  regulated 
articles  moved  interstate  from 
quarantined  areas  to  be  accompanied  by 
a  certificate  or  limited  permit  issued  and 
attached  as  prescribed  by  8§  301.93-^ 
and  301.93-A.  unless  moved  as 
prescribed  in  )  301.93-4(b). 

Section  301.g3-a(b)  allows  a  regulated 
article  to  move  interstate  without  a 
certificate  or  limited  permit  if  the  article 
originates  outside  of  a  quarantined  area, 
if  it  is  moved  directly  through  the 
quarantined  area  without  stopping 
except  for  refueling  or  for  traffic 
conditions  such  as  traffic  lights  and  stop 
si^ia,  if  it  is  ahipped  in  an  enclosed 
vehicle  or  is  conpletely  covered  so  as  to 
prevent  access  by  Oriental  fruit  flies,  if 
the  point  of  origin  is  indicated  on  the 
waybill,  and  if  the  enclosed  vehicle  or 
enclosure  which  contains  the  regulated 
article  is  not  opened,  unpacked,  or 
unloaded  in  the  quarantined  area. 

Section  301.93-4(c)  allows  the  USDA 
to  move  regulated  articles  interstate 
without  a  certificate  or  limited  pennii 
for  eicperimental  or  scientific  purposes. 
However,  the  regulated  articles  must  be 
moved  in  accordance  with  a  permit 
issued  by  the  Administrator,  under 
conditions  that  prevent  the  spread  of  the 
Ori  »ntal  fruit  fly. 


Section  301.83-4  contains  a  footnote 
(number  ^  to  remind  persons  that  other 
applicable  domestic  plant  quarantine 
and  negulatioB  requirements  nay  need 
to  be  met  for  lateratate  movement 

SeotkiB  801.88-6 

Under  Federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  ere  issued  for  regulated 
articles  upon  a  fmding  by  an  inspector 
that  because  of  certain  conditions  (e.g. 
the  article  is  free  of  Oriental  fruit  fly), 
there  is  an  absence  of  a  pest  risk  prior  to 
movement.  Regulated  articles 
accompanied  by  a  certificate  can  be 
moved  interstafte  without  further 
restrictions  being  imposed.  Limited 
permits  are  issued  for  regulated  articles 
when  an  inspector  has  determined  that, 
because  of  a  possible  pest  risk,  such 
articles  may  be  safely  moved  interstate 
only  subject  to  further  restrictions,  such 
as  movement  to  Umited  areas  and 
movement  for  limited  purposes.  Section 
301.93-5  explains  the  conditions  for 
issuing  a  certificate  or  limited  permit 

Specifically,  §  301.93-5(a)  provides 
that  a  certificate  will  be  issued  by  an 
injector  for  the  movement  of  a 
regulaited  article  if  tlie  inspector 
determines  that  the  article:  (1)  Is  free  of 
Orieirtal  fruit  fly,  has  been  treated  in 
accordance 'With  {  801.93-10,  or  comes 
from  premises  of  origin  free  irvm 
Oriental  fruit  fly  and  has  not  been 
exposed  to  Oriental  fruit  fly;  (2)  wiU  be 
moved  in  compliance  with  any 
additional  emeigency  conditions 
deemed  necessary  to  prevent  the  spread 
of  Oriental  fruit  fly  pursuant  to  section 
105  of  the  Federal  Plant  Pest  Act;  and  (3) 
is  eligible  for  unrestricted  movement 
under  all  other  Federal  domestic  plant 
quarantines  and  regulations  applicable 
to  that  article. 

A  footnote  (number  3)  is  added  to 
provide  information  on  the  location  of 
inspectors. 

A  footnote  (number  4)  explains  that 
the  Secretary  of  Agriculture  may, 
pursuant  te  section  105  of  the  Federal 
Plant  Pest  Act  (7  U.S.C.  ISOdd),  take 
emergency  actions. 

Section  301.93^(b)  provides  for  the 
issuance  of  a  limited  permit  (in  liea  of  a 
certificatej  bjr  an  inspector  for 
movement  of  a  regulated  article  if  the 
inspector  determines  that  the  article  is 
to  be  moved  to  a  specified  destination 
for  specified  handling,  utilization  or 
processing,  and  that  the  movement  will 
not  result  in  the  spread  of  Oriental  frniit 

fly. 

Section  801.9S-S(c}  allows  any  peraoD 
who  has  entered  into  and  is  operating 
under  a  con^liance  agreemeat  to 


execute  a  certificate  or  limited  perodt 
for  the  interstate  movement  of  a 
regulated  article  after  an  inspeotor  Has 
made  a  determination  that  the  article  is 
eligible  for  a  certificate  or  limited  permit 
is  aocordance  with  i  301.93-Sla)  or  (b). 

Also  C  301.83-5(d)  contains  provisions 
for  the  withdrawal  of  a  certificate  or 
limited  permit  by  an  inspector  upon  a 
detemiination  by  the  Inspector  that  the 
holder  of  the  certificate  or  limited  permit 
has  not  complied  with  conditions  for  Ae 
use  of  the  document.  This  section  also 
contains  provisions  for  notifying  the 
holder  of  the  reasons  for  the  withdrawal 
and  for  holding  a  hearing  if  there  is  any 
conflict  concerning  any  material  fact. 

SecdoB  S01.«S-« 

Section  301.93-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreements  may  be  entered  into  by  any 
person  engaged  in  growing,  handling,  or 
moving  regulated  articles  who  agrees  in 
writing  to  comply  with  the  provisions  of 
subpart  301.93.  Compliance  agreements 
are  provided  for  the  convenience  of 
persons  who  are  involved  in  frequent 
^lipments  of  regulated  articles  from 
quarantined  areas;  they  are  written  to 
ensure  that  persons  issuing  certificates 
or  limited  permits  are  knowledgeable 
with  respect  io  the  requirements  of 
subpart  801.93  and  have  agreed  to 
comply  with  ihem. 

Section  301.93-6  also  provides  that  an 
inspector  supervising  eriforoement  of  a 
compliance  agreement  may  cancel  flte 
agreement  upon  finding  that  a  person 
who  hBB  entered  into  the  agreement  has 
failed  to  comply  with  any  of  the 
provisions  of  the  regulations.  The 
inspector  will  notify  the  holder  of  the 
compliance  agreemerrt  of  fhe  reasons  for 
cancellation  and  offer  an  opportunity  for 
a  hearing  to  resolve  any  conflicts  of 
material  fact.  This  section  contains  a 
footnote  (number  5)  to  explain  where 
compliance  agreement  forms  can  be 
obtained. 

SedioDS  801.88-7,381  J»-«.  and  801M-8 

Section  301.93-7  provides  that  any 
person  who  desires  a  certificate  or 
limited  permit  to  move  regulated  articles 
must  as  far  in  advance  of  movement  as 
possible  (but  no  less  than  48  hours 
before  the  desired  movement],  request 
an  inspector  to  issue  a  certificate  or 
limited  permit.  This  provision  ensures 
that  persons  desiring  inspection  services 
can  obtain  them  be^re  the  intended 
movement  date.  A  footnote  (number  Sj 
explains  how  to  contact  the  iDspcctors 
for  inspection  or  how  to  obtain 
additional  information  from  offioes  of 
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the  Animal  and  Plant  Health  Inspection 
Service. 

Section  301.93-8  requires  the 
certificate  or  hmited  permit  issued  for 
the  movement  of  the  regulated  article  to 
be  attached  to  the  regulated  article,  or  to 
a  container  carrying  the  regulated 
article,  or  to  the  accompanying  waybill 
during  the  interstate  movement.  This 
section  requires,  however,  that  the 
certificate  or  limited  permit  may  be 
attached  to  the  consignee's  copy  of  the 
waybill  only  if  the  regulated  article  is 
sufficiently  described  on  the  certificate, 
limited  permit,  or  waybill  to  identify  the 
regulated  article.  This  provision  is 
necessary  for  enforcement  purposes. 

Section  301.93-9  explains  the  APHIS 
policy  that  services  of  an  inspector  that 
are  needed  to  comply  with  the 
regulations  in  subpart  301.93  are 
provided  without  cost  during  normal 
business  hours  (8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays].  The  user  will  be  responsible 
for  all  costs  and  charges  arising  from 
inspection  and  other  services  provided 
outside  of  normal  business  hours. 

Section  301.93-10 

Section  301.93-10  sets  forth  treatments 
that  qualify  bell  pepper,  citrus  and 
grapes,  tomato,  and  soil  for  the  issuance 
of  a  certificate  as  provided  in  §  301.93-5, 
and  a  treatment  for  premises  on  which 
regulated  articles  are  grown.  This 
section  also  identifies  authorized 
treatments  for  the  Oriental  fruit  fly  that 
are  contained  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual.  The 
Plant  Protection  and  Quarantine 
Treatment  Manual  is  incorporated  by 
-eference  in  the  Code  of  Federal 
Regulations  at  7  CFR  part  300.  Research 
has  determined  that  these  treatments 
are  adequate  to  destroy  the  Oriental 
fruit  fly.  Section  301.93-10  also  includes 
a  footnote  (number  7)  stating  that  some 
varieties  of  fruit  may  be  injured  by  the 
approved  treatments  and  that  shippers 
should  test  treat  before  making 
commercial  shipments. 

The  treatments  for  bell  pepper,  citrus 
and  grapes,  tomato,  soil,  and  premises  in 
§  301.93-10  are  as  follows: 

(a)  Fruits  and  vegetables. 

(1)  Bell  Pepper. 

(i)  Vapor  Heat.  Heat  by  saturated 
water  vapor  at  44.4  °C.  (112  "F.)  until 
approximate  center  of  bell  pepper 
reaches  44.4  "C.  (112  °F.).  Maintain  at 
44.4  X.  (112  T.)  for  8%  hours,  then 
immediately  cool. 

(2)  Citrus  and  grapes. 

(i)  Fumigation  plus  refrigeration. 
Fumigate  at  normal  atmospheric 
pressure  (chamber  or  tarpaulin,  load  not 
to  exceed  80%)  with  32  g/m»  methyl 
bromide  at  21  "C.  (70  "F.)  or  above. 


minimum  gas  concentrations  25  g/m'  at 
V4  hour,  18  g/m'  at  2  or  2  Vi  hours,  17  g/ 
m'  at  3  hours.  Fumigate  for  a  minimum 
of  2  hours.  Then,  aerate  fruit  at  least  2 
hours  before  refrigeration  (but  begin 
refrigeration  no  more  than  24  hours  after 
fumigation  is  completed).  Refrigerate 
based  upon  fumigation  exposure  time 
listed  in  the  table  below: 


Funvgation 
exposure  ti»^ 

Refrigeration 

Days 

Temperature 

2  hours 

2V4  hours 

3  hours 

4  days. 

11  days 

4  days. 

6  days. 

10  days 

3  days 

edays. 

0.55-2.7  "C.  (33-37 

•F.) 
3.33-8.3  -C.  (38-47 

•F) 
1.11-4.44 '0.(34-40 

•F.) 
5.0-8.33  'C.  (41-47 

•F.) 
8.88-13.33  "C.  (48- 

56 -F.) 
6.11-8.33 '0.(43-47 

•F.) 
9.88-13.33  'C  (48- 

56 -F.) 

(ii)  Refrigeration  plus  fumigation. 
Refrigerate  for  21  days  at  0.55  'C.  (33  T.) 
or  below,  then  fumigate  at  normal 
atmospheric  pressure  (chamber  or 
tarpaulin,  load  not  exceed  80%)  with — 

(A)  48  g/m»  (3  lb/1000  ft^)  methyl 
bromide  for  2  hours  at  4.5  °C.  (40-59  °F.). 
minimum  gas  concentration  44  g/m'  at 
V^  hour,  36  g/m'  at  2  hours;  or 

(B)  40  g/m*  (2-Vi  lb/1000  ft^  methyl 
bromide  for  2  hours  at  15.5-20.5  'C. 
(60-69  *F.).  minimum  gas  concentration 
36  g/m^  at  Vi  hour.  28  g/m'  at  2  hours:  or 

(C)  32  g/m*  (2  lb/1000  ft»)  methyl 
bromide  for  2  hours  at  21-28  "C.  (70-79 
°F.),  minimum  gas  concentration  30  g/m' 
at  Vi  hour,  25  g/m'  at  2  hours. 

(3)  Tomato. 

[i]  Fumigation.  Fumigate  with  methyl 
bromide  at  normal  atmospheric  pressure 
(chamber  or  tarpaulin,  load  not  to 
exceed  80%)  with  32  g/m»  (2  Ib/lOOO  ft^*) 
for  3Vz  hours  at  21  'C.  (70  T.)  or  above. 

(ii)  Vapor  heat.  Heat  by  saturated 
water  vapor  at  44.4  "C.  (112  T.)  until 
approximate  center  of  tomato  reaches 
44.4  "C.  (112  °F.).  Maintain  at  44.4  °C. 
(112  "F.)  for  8%  hours,  then  immediately 
cool. 

(b)  Premises.  A  field,  grove,  or  area 
that  is  located  within  the  quarantined 
area  but  outside  the  infested  core  area, 
and  that  produces  regulated  articles, 
must  receive  regular  treatments  with 
malathion  bait  spray.  These  treatments 
must  take  place  at  6  to  10-day  intervals, 
starting  a  sufficient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest)  to  allow  for  completion  of  egg 
and  larvae  development  of  the  Oriental 
fruit  fly.  Determination  of  the  time 
period  must  be  based  on  the  day 


degrees  model  for  Oriental  fruit  fly. 
Once  treatment  has  begun,  it  must 
continue  through  the  harvest  period.  The 
malathion  bait  spray  treatment  must  be 
applied  by  aircraft  or  ground  equipment 
at  a  rate  of  2.4  ounces  of  technical  grade 
malathion  and  9.6  ounces  of  protein 
hydrolysate  per  acre. 

(c)  Soil.  Soil  within  the  drip  area  of 
plants  which  are  producing  or  have 
produced  the  fruits,  nuts,  vegetables, 
and  berries  listed  in  S  301.93-2(a)  of  this 
subpart:  Apply  diazinon  at  the  rate  of  5 
pounds  active  ingredient  per  acre  to  the 
soil  within  the  drip  area  with  sufficient 
water  to  wet  the  soil  to  at  least  a  depth 
of  Vi  inch.  Both  immersion  and  pour-on 
treatment  procedures  are  also 
acceptable. 

Emergency  Action 

Robert  Melland,  Acting  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
there  is  good  cause  for  publishing  this 
rule  without  prior  opportunity  for  public 
comment.  Immediate  action  is  necessary 
to  prevent  the  Oriental  fruit  fly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  interim  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register, 
including  discussion  of  any  comments 
we  receive  and  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  the  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  govrmment  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  i 

enterprises  to  compete  with  foreign4 
based  enterprises  in  domestic  or  export 
markets. 
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For  this  action,  the  Office  of 
Maoageiiient  and  Budget  ha*  waived  its 
review  process  re4)uired  t^  Executive 
Order  12281. 

This  interim  rule  restticts  the 
interstate  movement  of  regulated 
articles  from  portions  of  Lob  Aogeles, 
Riverside,  and  San  fieraardino  cooaties 
ia  Califamia.  It  appears  that  there  is 
very  little  commercial  activity  in  the 
quarantined  area  that  may  be  affected 
by  tkisTuie.  The  small  entities  that  SMy 
be  affected  appear  to  ooosiit  of 
approximately  3  commercial  growers  of 
tomatoes,  peppers,  and  apples:  60 
nurseries;  1  lemon  packing  house;  2  olive 
processors;  2  hobbyist  wineries;  140  iruit 
stands;  2  swap  meets;  and  SO^tiwers 
writh  a  toiai  of  600  acres  of  citnis  and 
grapes. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  ntunber  of 
similar  small  entities  operating  in  the 
States  of  California.  In  addition,  these 
small  entities  sell  regulated  articles 
primarily  for  local  intrastate,  itot 
interstate,  movement  so  the  e^ect  if 
any,  of  this  regulation  on  ftese  entities 
appears  to  be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  aUow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost 

Under  these  circumstances,  *t"» 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  notiiave 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwoik  Redacfioa  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0\fflj  under  ^he  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  eL  seg.)  and  have  been 
assigned  OMB  control  number  0579- 
0088. 

Executive  Order  12S72 

This  program/activity  Is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  iSet  7  CFR  part 
3815.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  caaunoditiea.  Oriental 
fruit  %,  Plant  diseases.  Plant  pests, 
Plants  (Agnculturei.  Querastiae. 
Transportation.  Incorpormdan  by 
reference. 


PART  a01~OOttESTIC  OUAfUNTmE 
NOnOES 

Accordingly.  7  CFR  part  301  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U&.C  laobb.  ISOdd.  ISOee. 
ISOff;  161.  IfiZ,  and  M4-t07:  7  CFR  n7„  Z.S1, 
and  371.2ic). 

2.  Part  301  is  amended  by  adding  a 
new  "Subpart — Oriental  Fruit  Fly" 

(SS  301i)3  through  301.93-10))  to  read  as 
follows: 

SUDpsrt  OHantal  FnittPly 

301.93  Restrictions  tn  interstate  movement  of 

regulated  articles. 
301.93-1  Defmitiona. 
3(n.93-2  Regulated  articles. 
301.93-3  Quarantined  areas. 
301J)3-4  Condition*  govemhie  the  interstate 

movemeDt  of  regulated  articles  from 

quarantined  areas. 
301.93-5  Issuance  and  cancellation  of 

certificatea  and  limited  permits. 
301.93-6  Compliance  agreements  and 

cancellation. 
301.93-7  Assembly  and  inspection  of 

regulated  articles. 
301.93-8  Attachmecrt  and  dtsposttion  irf 

certificates  and  limited  permits. 
301.t3-e  Costs  and  charges. 
3(nS3-10  Treatments. 

Subpart— Oriental  Frutt  Fly 


9301S3 

movsntout  aif  fOQHlatad  ■rtMaa. 

No  person  shall  move  interstate  from 
any  quarantined  area  any  regvdated 
article  except  in  accordance  with  this 
subpart.* 

9301.M-1    OtfnWona. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authoriaed  to  act 
for  the  Administrator. 

Animal  and  Phattt  HeaMt  Inspection 
Service.  The  Animal  and  Plant  HeaHh 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APFBSw 
Service). 

Cert^icate.  A  document  in  iwhich  an 
ia^iecAor  or  person  operatii^  under  a 
complianoe  agreement  affirms  that  a 
specified  regulated  article  is  free  of 
Oriental  fruit  fly  and  may  be  moved 
interstate  to  any  destination. 

Compliamce  <j^reement  A  written 
agreement  be<tween  the  Aaknal  and 
Plant  Heahh  InspetAion  Service  and  a 


*  Any  properfy  Identified  inspector  u  autiiortzed 
to  stop  asd  'iBspsot  peisom  4nd  uwsim  tn 
convagoaca.  and  to  sdaa.  ^luiramine.  tiaat  f¥^j 
othem—dtal  —ruiiini  ta,  dwiieji.  ^r  ottawMlaa 
dltpoM  of  (Bfulated  articla*  as  provided  in  jaotioB 
10  of  tlie  Plant  Quarantine  Act  J[7  D.SC  IMa)  and 
•eettaM  Wt  «n<l  M7  of  tiie  Pademl  fHant  Vest  Act  (7 
U.S.C  ISOdd.  ISOfT). 


person  engaged  in  gocwiag,  band&ng,  «r 
moving  regulated  articles,  whenia  'tw 
persoa  agrees  to  ocunply  with  the 
provisions  of  this  subpart 

Core  area.  The  1  square  mde  area 
surrounding  each  property  where 
Oriental  fruit  fly  kas  been  detected. 

Day  degrees.  A  mathematical 
construct  combining  average 
temperature  over  time  that  is  used  t« 
calculate  the  leng^  of  an  Oriental  fruit 
fly  lite  cycle.  Day  degrees  are  the 
product  of  ^e  following  formula,  with 
all  temperatures  meastired  in  T: 

[(Minimum  Dafly  Temp  -t-  Maximum 
Daily  Temp)/2]  -  54*  =  Day  Degrees 

DHp  Area.  The  area  under  the  canopy 
of  a  plant 

Infestation.  The  presence  of  the 
Oriental  £ruit  fly  or  the  existeooe  of 
circimistances  that  make  it  reasonable 
to  believe  that  the  Oriental  frtut  fly  is 
present 

Inspector.  Any  employee  of  the 
Animal  and  Plant  Health  inspection 
Service,  VS.  Department  of  Agricidtiue, 
or  other  person  authorized  by  the 
Administrator  to  etdorce  this  sabpart 

Interstate.  From  any  State  krta  or 
through  any  other  Sta^. 

Limited  permit  A  docmtent  in  wMoh 
an  inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regulated  article  is  eHgible  for 
interstate  movement  i«  accordance  with 
S  801.93-S(b)  of  Ais  subpart  only  to  a 
specified  destination  and  only  in 
accordance  with  specified  conditions. 

Moved  (Move.  Movemertt).  Shipped, 
offered  for  shipment,  received  for 
transportation  or  transported,  carried,  or 
allowed  to  be  moved,  shipped. 
transported,  or  carried  by  any  means. 

Oriental  fruit  fly.  The  insect  known  as 
Oriental  fruit  fly  {Bactrocera  dorsalis 
(Hendel))  in  any  stage  of  development 

Person.  Any  association,  compaay, 
corporation,  firm,  individual,  joint  stock 
company,  partnecahip,  society,  or  other 
entity. 

Quarantined  area.  Any  State,  or  any 
portion  of  a  State,  listed  in  i  3O1.93-3((0 
of  this  subpart 

Regulated  article.  Any  artide  listed  in 
S  301.93-2  of  this  subpart  or  otherwise 
designated  as  a  regulated  artick  in 
accordanoe  i  301.9S-2(c)  af  this  aubpait 
or  otherwise  designated  as  a 
quarantined  area  in  accordaDce  with 
S  301.9»-9(b)  of  this  subpart. 

State.  The  District  of  Columbia.  Puerto 
Rico,  the  Nortiiem  Mariana  Islands,  or 
any  State,  territory  or  possession  of  the 
United  States. 


The  following  are  regulated  artiolet: 


I  1 
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(a)  The  following  fruits,  nuts, 
vegetables,  and  berries: 
Akia  ( Wikstromeia  phyUyraefolia) 
Alexander  laurel  [Calopyllum 

inophyllum) 
Apple  (Malus  sylvestris) 
Apricot  [Prunus  armeniaca) 
Avocado  [Persea  americana) 
Banana  [Musa  paradisiaca  var. 

sapientum)  [Musa  x  paradisiaca] 
Danana,  dwarf  [Musa  nana) 
Barbados  cherry  [Malpighia  glabra] 
Bell  pepper  (Capsicum  annum] 
Brazil  cherry  (Eugenia  dombeyi] 
Breadfruit  (Artocarpus  atilis] 
Cactus  (Cereus  coenilescens] 
Caimitillo  [Chrysophyllum  oliviforme] 
Cashew  (Anacardium  occidentale] 
Cherimoya  (Anonna  cherimola] 
Cherry,  Catalina  [Prunus  ilicifolia] 
Cherry,  Portuguese  [P.  lusitanica] 
Chile  [Capsicum  annum] 
Coffee,  Arabian  (Coffea  arabica]   . 
Country  gooseberry  (Averrhoa 

carambola] 
Cucumber  (Cucumis  salivas] 
Custard  apple  (Annona  reticulata] 
Date  palm  [Phoenix  dactylifera] 
Dragon  tree  [Dracena  draco] 
Eggfruit  tree  [Pouteha  campechiana] 
Elengi  tree  (Mimusops  elengi] 
Fig  [Ficus  carica] 
Gourka  [Garcinia  celebica] 
Granadilla,  sweet  [Passiflora  liguJaris] 
Grape  [Vitis  spp.] 
Grapefruit  (Citrus  paradisi] 
Cuava  [Psidium  guaj'ava],  (P.  littorale], 

(P.  cattleianum] 
Imbu  (Spondias  tuberosa] 
Jackfruit  (Artocarpus  heterophyllus] 
Jerusalem  cherry  [Solanum 

pseudocapsicum] 
Kitembilla  (Dovyalis  hebecarpa] 
Kumquat  (Fortunella  japonica] 
Laurel  (Calophyllum  inophyllum) 
Lemon  [Citrus  limon] 
Lime,  key  or  Mexican  [Citrus 

aurantifolia] 
Lime,  Persian  [Citrus  latifolia] 
Lime,  sweet  [Citrus  limetioides] 
Longan  [Euphoria  longan] 
Loquat  (Eriobotrya  Japonica] 
Lychee  nut  [Lychee  chinensis] 
Malay  apple  [Eugenia  malaccensis] 
Mammee  apple  (Mammea  americana] 
Mandarin  orange  [Citrus  reticulata] 

(tangerine] 
Mango  [Mangifera  indica] 
Mangosteen  [Garcinia  mangostana] 
Mock  orange  (Murraya  exotica] 
Mulberry  [Morus  nigra] 
Myrtle,  downy  rose  [Rhodomyrtus 

tomentosa] 
J^aial  plum  [Crissa  grandiflora] 
Nectarine  [Prunus  persica  var. 

nectarina] 
Oleander,  yellow  (Thevetia  peruviana] 
Orange,  calamondin  [Citrus  reticulata  x. 

fortunella] 


Orange,  Chinese  (Fortunella  japonica] 
Orange,  king  (Citrus  reticulata  x.  C. 

sinensis] 
Orange,  sweet  [Citrus  sinensis] 
Orange,  Unshu  [Citrus  reticulata  var. 

Unshu] 
Oriental  bush  red  pepper  (Capsicum 

frutescens  abbbreviatum] 
Otaheite  apple  (Spondias  dulcis] 
Palm,  syrup  (Jubaea  spectabilis] 
Papaya  (Carica  papaya] 
Passionflower  (Passiflora  edulis] 
Passionflower,  softleaf  (Passiflora 

mollissima] 
Passionfruit  (Passiflora  edulis]  (yellow 

lilikoi] 
Peach  [Prunus  persica] 
Pear  [Pyrus  communis] 
Pepino  [Solanum  muricatum] 
Pepper,  sweet  [Capsicum  frutescens  var. 

grossum] 
Persimmon,  Japanese  (Diospyros  kaki] 
Pineapple  guava  [Feijoa  sellowiana) 
Plum  [Prunus  americana] 
Pomegranate  (Punica  granatum] 
Prickly  pear  (Opuntia  megacantha] 

[Opuntia  ficus  indica] 
Prune  (Prunus  domestica] 
Pummelo  [Citrus  grandis] 
Qu.  ice  [Cydonia  oblonga] 
Rose  apple  (Eugenia  jambos] 
Sandalwood  [Santalum  paniculatum] 
Sandalwood,  white  [Santalum  album] 
Sdntol  [Sandericum  koetjape] 
Sapodilla  [Manilkara  zapota] 
Sapodilla,  chiku  (Manilkara  zapota] 
Sapota,  white  (Casimiroa  edulis] 
Seagrape  (Coccoloba  uvifera] 
Sour  orange  [Citrus  aurantium] 
Soursop  [Annona  muricata] 
Star  apple  (Chryosophyllum  cainito] 
Surinam  cherry  {Eugenia  uniflora] 
Tomato  [Lycopersicon  esculentum] 
Tropical  almond  (Terminalia  catappa] 

(Terminalia  chebula] 
Velvet  apple  (Diospyros  discolor] 
Walnut  (Juglans  binds ii] 
Walnut,  English  (Juglans  regia] 
Wampi  [Citrus  lansium] 
West  Indian  cherry  (Malpighia 

punicifolia] 
Ylang-Ylang  [Cananga  odorata] 

Any  fruits,  nuts,  vegetables,  or  berries 
that  are  canned  or  dried  or  frozen  below 
- 17.8  °C.  (0  T.)  are  not  regulated    , 
articles. 

(b)  Soil  within  the  drip  area  of  plants 
that  are  producing  or  have  produced  the 
fruits,  nuts,  vegetables,  or  berries  listed 
in  paragraph  (a]  of  this  section. 

(c)  Any  other  product,  article,  or 
means  of  conveyance  not  covered  by 
paragraphs  (a]  or  (b)  of  this  section  that 
an  inspector  determines  presents  a  risk 
of  spread  of  the  Oriental  fruit  fly  and 
notifies  the  person  in  possession  of  it 
that  the  product,  article,  or  means  of 
conveyance  is  subject  to  the  restrictions 
of  this  subpart. 


§  301.93-3    Quarantined  araaa. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
Administrator  will  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section 
each  State,  or  each  portion  of  a  State,  in 
which  the  Oriental  fruit  fly  has  been 
found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  that 
the  Oriental  fruit  fly  is  present,  or  that 
the  Administrator  considers  necessary 
to  regulate  because  of  its  proximity  to 
the  Oriental  fruit  fly  or  its  inseparability 
for  quarantine  enforcement  purposes 
from  localities  in  which  the  Oriental 
fruit  fly  has  been  found.  Less  than  an 
entire  State  will  be  designated  as  a 
quarantined  area  only  if  the 
Administrator  determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  by  this  subpart  on  the 
interstate  movement  of  regulated 
articles;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  quarantined  area  will 
prevent  the  interstate  spread  of  the 
Oriental  fruit  fly. 

(b)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with  the 
criteria  specified  in  paragraph  (a)  of  this 
section  for  listing  quarantined  areas. 
The  Administrator  will  give  written 
notice  of  this  temporary  designation  to 
the  owner  or  person  in  possession  of  the 
nonquarantined  area;  thereafter,  the 
interstate  movement  of  any  regulated 
article  from  an  area  temporarily 
designated  as  a  quarantined  area  is 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  will  be  added  to 
the  list  in  paragraph  (c)  of  this  section  or 
the  designation  will  be  terminated  by 
the  Administrator  or  an  inspector.  The 
owner  or  person  in  possession  of  an 
area  for  which  designation  is  terminated 
will  be  given  notice  of  the  termination 
as  soon  as  practicable. 

(c)  The  area  described  below  is 
designated  as  a  quarantined  area: 

California 

Los  Angeles,  Riverside,  and  San 
Bernardino  Counties 

Those  portions  of  Los  Angeles, 
Riverside,  and  San  Bernardino  Counties 
beginning  at  the  intersection  of  Indian 
Hill  Boulevard  and  Baseline  Road;  then, 
east  along  Baseline  Road  to  its 
intersection  with  the  Los  Angeles-San 
Bernardino  County  Line;  then,  northeast 
along  the  Los  Angeles-San  Bernardino 
County  line  to  its  intersection  with  the 
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Angeles  National  Forest  boundary;  then, 
east  along  the  Angeles  National  Forest 
boundary  to  its  intersection  with  the  San 
Bernardino  National  Forest  boundary; 
then,  east  along  the  San  Bernardino 
National  Forest  boundary  to  its 
intersection  with  the  Rancho 
Cucamonga  city  limits;  then,  northeast, 
east,  and  southeast  along  the  Rancho 
Cucamonga  city  limits  line  to  its 
intersection  with  Interstate  Highway  15; 
then,  northeast  along  Interstate 
Highway  15  to  its  intersection  with 
Sierra  Avenue:  then,  south  along  Sierra 
Avenue  to  its  intersection  with 
Armstrong  Road;  then,  southwest  along 
Armstrong  Road  to  its  intersection  with 
Valley  Way;  thea  southwest  along 
Valley  Way  to  its  intersection  with  State 
Highway  60;  then,  west  along  State 
Highway  60  to  its  intersection  with 
Etiwanda  Avenue;  then,  south  along 
Etiwanda  Avenue  to  its  intersection 
with  Riverside  Avenue;  then,  west  along 
Riverside  Avenue  to  its  intersection 
with  Riverside  Drive;  then,  west  along 
Riverside  Drive  to  its  intersection  with 
Central  Avenue;  then,  north  along 
Central  Avenue  to  its  intersection  with 
Holt  Boulevard:  then,  west  along  Holt 
Boulevard  to  its  intersection  with  Indian 
Hill  Boulevard,  then,  north  along  Indian 
Hill  Boulevard  to  the  point  of  beginning. 

§301.93-4    Conditions  govamtng  Hm 
intarstata  movamant  of  ragutatad  artlciea 
from  quaranUnad  i 


Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  only 
if  moved  under  the  following 
conditions:  • 

(a)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordance  v^ith 
§  §  301.93-5  and  301.93-«  of  this  subpart; 

(b)  Without  a  certificate  or  limited 
permit,  if: 

(1)  The  regulated  article  originated 
outside  of  any  quarantined  area  and  is 
moved  directly  through  (without 
stopping  except  for  refueling,  or  for 
traffic  conditions,  such  as  tra^c  lights 
or  stop  signs)  the  quarantined  area  in  an 
enclosed  vehicle  or  is  completely 
enclosed  by  a  covering  adequate  to 
prevent  access  by  Oriental  fruit  flies 
(such  as  canvas,  plastic,  or  closely 
woven  cloth)  while  moving  through  the 
quarantined  area;  and 

(2)  The  point  of  origin  of  the  regulated 
article  is  indicated  on  the  waybill,  and 
the  enclosed  vehicle  or  the  enclosure 
that  contains  the  regulated  article  is  not 
opened,  unpacked,  or  unloaded  in  the 
quarantined  area. 


(c)  Without  a  certifiCaWor  limited 
permit,  if  the  regulated  article  is  moved: 

(1)  By  the  United  States  Department  of 
Agriculture  for  experimental  or  scientific 
purposes; 

(2)  Pursuant  to  a  permit  issued  by  the 
Administrator  for  the  regulated  article: 

(3)  Under  conditions  specified  on  the 
permit  and  found  by  the  Administrator 
to  be  adequate  to  prevent  the  spread  of 
Oriental  fruit  fly;  and, 

(4)  With  a  tag  or  label  bearing  the 
number  of  the  permit  issued  for  the 
regulated  article  attached  to  the  outside 
of  the  container  of  the  regulated  article 
or  attached  to  the  regulated  article  itself 
if  not  in  a  container.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0579-0088) 

S  301.93-S    laauanca  and  cancallation  of 
cartif  Icataa  and  limitad  parmlta. 

(a)  An  inspector  ^  will  issue  a 
certificate  for  the  interstate  movement 
of  a  regulated  article  if  the  inspector 
determines  that: 

(l)(i)  The  regulated  article  has  been 
treated  in  accordance  with  §  301.93-10 
of  this  subpart;  or 

(ii)  Based  on  inspection  of  the 
premises  of  origin,  or  treatment  of  the 
premises  of  origin  in  accordance  with 
S  301.93-10(c)  of  this  subpart,  the 
premises  are  free  from  Oriental  fruit 
flies  and  the  regulated  article  has  not 
been  exposed  to  Oriental  fruit  fly;  or 

(iii)  Based  on  inspection  of  the 
regulated  article,  it  is  free  of  Oriental 
fruit  fly;  and 

(2)  The  regulated  article  is  to  be 
moved  in  complianceTvith  any 
additional  emergency  conditions  the 
Administrator  may  impose,  under 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd);  *  to  prevent  the  spread 
of  the  Oriental  fruit  fly:  and 

(3)  The  regulated  article  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(b)  An  inspector  will  issue  a  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  if  the  inspector 
determines  that: 


*  Requirement*  under  all  other  applicable  Federal 
domeatic  plant  quarantine*  and  regulation*  inu*t 
alio  t>e  met. 


*  Inipeclor*  are  auigned  to  local  office*  of  tlte 
Animal  and  Plant  Health  Inspection  Service,  which 
are  liited  in  telephone  directorie*.  Information 
concerning  the*e  offices  may  also  be  obtained  from 
the  Administrator,  c/o  Domestic  and  Emergency 
Operations,  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection  Service, 
Federal  Building,  S50S  BelcresI  Road.  HyattavlUe. 
Maryland  20782. 

*  Section  lOS  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  ISOdd)  provide*  that  the  Secretary  of 
Agriculture  may — under  certain  condition* — *eize. 
quarantine,  treat,  deatroy,  or  apply  other  remedial 
meaaure*  to  article*  that  the  Adminiatralor  has 
reason  to  twiieve  are  infeated  or  infected  by  or 
contain  plant  peats. 


(1)  The  regulated  article  is  to  be 
moved  interstate  to  a  specified 
destination  for  specified  handling, 
utilization,  or  processing  (the 
destination  and  other  conditions  to  be 
listed  in  the  limited  permit),  and  this 
interstate  movement  will  not  result  in 
the  spread  of  the  Oriental  fruit  fly 
because  Ufe  stages  of  the  Oriental  fruit 
fly  will  be  destroyed  by  the  specified 
handling,  utilization,  or  processing; 

(2)  The  regulated  article  is  to  be 
moved  interstate  in  compliance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose,  under 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  ISOdd);  *  to  prevent  the  spread 
of  the  Oriental  fruit  fly;  and 

(3)  The  regulated  article  is  eligible  for 
interstate  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(c)  Certificates  and  limited  permits  for 
use  for  interstate  movement  of  regulated 
articles  may  be  issued  by  an  inspector 
or  person  engaged  in  growing,  handling, 
or  moving  regulated  articles  provided 
the  person  is  operating  under  a 
compliance  agreement.  A  person 
operating  imder  a  compliance  agreement 
may  execute  a  certificate  for  the 
interstate  movement  of  a  regulated 
article  if  an  inspector  has  determined 
that  the  regulated  article  is  otherwise 
eligible  for  a  certificate  in  accordance 
with  paragraph  (a)  of  this  section,  A 
person  operating  under  a  compliance 
agreement  may  execute  a  limited  permit 
for  interstate  movement  of  a  regulated 
article  when  an  inspector  has 
determined  that  the  regulated  article  is 
eligible  for  a  limited  permit  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Any  certificate  or  limited  permit 
that  has  been  issued  may  be  withdrawn 
by  an  inspector  orally  or  in  writing,  if 
the  inspector  determines  that  the  holder 
of  the  certificate  or  limited  permit  has 
not  complied  with  all  conditions  under 
this  subpart  for  the  use  of  the  certificate 
or  limited  permit.  If  the  withdrawal  is 
oral,  the  withdrawal  and  the  reasons  for 
the  withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Administrator  within  10  days  after 
receiving  the  written  notification  of  the 
withdrawal.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the  certificate 
or  limited  permit  was  wrongfully 
withdrawn.  As  promptly  as 
circumstances  allow,  the  Administrator 
will  grant  or  deny  the  appeal,  in  writing. 
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stating  the  reasons  for  the  decUion.  A 
hearing  will  be  held  to  resdve  any 
conflict  as  to  any  material  fact.  Rules  of 
practice  concerning  a  hearing  will  be 
adopted  by  the  Administrator. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579-0088) 

S  301.93-4    CempRanc*  agrMmenti  and 
cancvllitiofi. 

(a)  Any  person  engaged  in  growing, 
handling,  or  moving  regulated  articles 
may  enter  into  a  compliance  agreement 
to  facilitate  the  interstate  movement  of 
regulated  articles  under  this  subpart* 

(b)  Any  compliance  a^eement  may  be 
canceled  orally  or  in  writing  by  an 
inspector  whenever  the  inspector  finds 
that  the  person  who  has  entered  into  the 
compliance  agreement  has  failed  to 
comply  with  this  subpart  If  the 
cancellation  is  oral,  the  cancellation  and 
the  reasons  for  the  cancellation  will  be 
confirmed  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
compliance  agreement  has  been 
canceled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
written  notification  of  the  cancellation. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  canceled.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decisoD.  A  hearing  wiQ  be  held  to 
resolve  any  conflict  as  to  any  material 
fact  Rules  of  practice  concerning  a 
hearing  shall  be  adopted  by  the 
Administrator. 

§301^3-7    Aaaembiy  and  inapacten  of 
regulated  artici«a. 

(a)  Any  person  (other  than  a  person 
authorized  to  issue  certificates  or 
limited  permits  under  J  301.93-5{c)), 
who  desires  to  move  a  regulated  article 
interstate  accompanied  by  a  certificate 
or  limited  permit  must  notify  an 
inspector  *  as  far  in  advance  of  the 
desired  interstate  movement  as  possible 
(bnt  no  less  than  48  hours  before  the 
desired  interstate  movement). 

(b)  The  regulated  article  must  be 
assembled  at  the  place  and  in  the 
manner  the  inspector  designated  as 
necessary  to  comply  with  this  subpart 


*  CompKsnce  agreement  forms  are  available 
Mrithout  charge  from  the  Permita  Unit.  Pterrt 
Protectioa  and  Quarantiae.  Animal  and  Plant 
He  iltb  laapaction  Service.  Fe<leral  Buil<lt(^.  6605 
Belcresl  Road,  Hyallsville,  Maryland  20782,  and 
from  local  ofncea  of  the  Animal  and  Plant  Health 
Inspection  Service,  winch  are  tieted  in  tetephone 
daeciohet. 

■  See  iootnole  3  at  |  301.93-aa. 


S301.93-*    AttMiiniantanddlapoaMonof 
oaniucans  ana  iHTHtMi  pannna. 

(a)  A  certificate  of  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article,  at  all  times  during 
t^e  interstate  movement,  must  be 
attached  to  the  oatside  of  the  container 
containmg  the  regulated  article, 
attached  to  the  regulated  article  itself  if 
not  in  a  container,  or  attached  to  the 
consignee's  copy  of  the  accompanying 
waybill:  Provided  however,  that  the 
requirements  of  this  section  may  be  met 
by  attaching  the  certificate  or  limited 
permit  to  the  consignee's  copy  of  the 
waybiO  only  if  the  regulated  article  is 
sufficiently  described  on  the  certificate, 
limited  permit  or  waybill  to  identify  the 
regulated  article. 

(b)  The  certificate  or  limited  permit  for 
the  interstate  movement  of  a  regulated 
article  must  be  furnished  by  the  carrier 
to  the  consignee  at  the  destination  of  the 
regulated  article. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579-0088) 

S3ei.93-9    Costs  and  cttargea. 

The  services  of  the  inspector  during 
normal  business  hoiu3  (8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays)  will  be  furnished  without  cost 
The  user  will  be  responsible  for  all  costs 
and  charges  arising  from  inspection  and 
other  services  provided  outside  of 
normal  business  hours. 

§301.93-10    Traatmants. 

Treatment  schedules  listed  in  the 
Plant  Protection  and  Quarantine 
Treatment  manual  to  destroy  Oriental 
fiiiit  fly  are  approved  for  use  on 
regulated  articles.  The  Plant  Protection 
and  Quarantine  Treatment  Manual  is 
incorporated  by  reference.  For  the  full 
identification  of  this  standard,  see 
§  300.1  of  this  chapter,  "Materials 
incorporated  by  reference".  The 
following  treatments  can  be  used  for 
bell  pepper,  citrus  and  grape,  tomato, 
premises,  and  soil: 

fa) Fruits  and  vegetables.'' 

(1)  BeJi  Pepper. 

(i)  Vapor  Heat  Heat  by  saturated 
water  vapor  at  44.4  'C.  (112  'F.)  until 
approximate  center  of  bell  pepper 
reaches  44.4  °C  (112  °F.).  Maintain  at 
44.4  'C  (112  "F.)  for  8%  hours,  then 
immediatdy  cool. 

(2)  Citrus  and  grapes. 

(i)  Fumigation  plus  refrigerotioa. 
Fumigate  at  normal  atmospheric 
pressure  (chamber  or  tarpaulin,  load  not 


to  exceed  80%)  with  32  g/m*  methyl 
bromide  at  23  *C.  (7D  *F.)  or  above, 
minimum  gas  concentrations  25  g/m^  at 
Vx  hour.  18  g/ra'  at  2  or  2'/»  hours.  17  g/ 
m'  at  3  hours.  Finnigate  for  a  minimum 
of  2  hours.  Then,  aerate  fruit  at  least  2 
hours  before  refrigeration  (but  begin 
refiigeration  no  more  than  24  hours  after 
fumigation  is  completed).  Refrigerate 
based  upon  fumigation  exposure  time 
Usted  in  the  table  below: 


Fumigation 

Days 

Tanpw^MV 

2  hour*....    

4  days ....... 

0.55-2.7  'CXPS- 

1 

11  days 

37  "F.) 

3.33-8.3  •C.(38- 

*7T.) 

2Vkho«» 

4  days.. 

1.11-4.44  ^1(34- 

Sdays. — 

40  f.) 

.1-         • 

I0d«v» 

5.0-S.33  •C.(41- 

47  T.) 

8.88-1333 

•C(48-66  -F.) 

3hcu».      .. 

3day*.-.... 

8.11-8.33 -0.(43- 

6  days ...... 

47  -F.) 
P9.88-13.33 

■C(4»-56  T.) 

^  Some  varieliea  of  frnit  may  be  iBfaicd  by 
approved  Ireatmenls.  The  USOA  i*  not  liable  for 
dnmagei  caused  by  this  quaraittine.  Commoditie* 
should  be  teeted  by  the  shipper  to  dclemiae  each 
comnwidjty's  tolerance  before  cemmctdal 
shipments  are  attempted. 


(ii)  Refrigeration  plus  fumigation. 
Refrigerate  for  21  days  at  0.55  °C.(33  °F.) 
or  below,  then  fumigate  at  normal 
atmospheric  pressure  (chamber  or 
tarpaulin,  load  not  to  exceed  80%) 
with — 

(A)  48  g/m»  (3  Ib/IOOQ  ft»)  methyl 
bromide  for  2  hours  at  4.5  'C.  (40-59  T.), 
minimum  gas  concentration  44  g/m'  at 
^  hour,  36  g/m'  at  2  hours;  or 

(E)  40  g/m»  [2Vt  Ib/lOOO  fl»)  methyl 
bromide  for  2  hours  at  15.5-20.5  'C.  (60- 
69  '¥.),  minimum  gas  concentration  36  g/ 
m'  at  Vi  hoar,  28  g/m*  at  2  hours;  or 

(C)  32  g/m»  (2  Ib/lOOO  ft»)  methyl 
bromide  for  2  hours  at  21-26  °C.  (70-79 
°F.),  minimum  gas  concentration  30g/m' 
at  Vi  hour.  25  g^m'  at  2  hours. 

(3)  Tomato. 

(i)  Fumigation.  Fumigate  with  methyl 
bromide  at  normal  atmospheric  pressure 
(chamber  or  tarpaulin,  load  nut  to 
exceed  80%)  with  32g/m3  (2  lb/1000  ft') 
for  3  Vi  hours  at  21  'C.  (70  'F.)  or  above, 
minimnm  gas  concentration  26  g/m*  at 
Vi  hour,  14  g/m*  at  4  hours. 

(ii)  Vapor  heat  Heat  by  saturated 
water  vapor  at  44.4  'C  (112  'F.)  until 
approximate  center  of  tomato  reaches 
44.4  "C  (112  '¥.].  Maintain  at  44.4  *€. 
(112  °F.)  for  8%  hours,  then  immediately 
cool. 

(b)  Premises.  A  field,  grove,  or  area 
that  is  located  within  the  quarantined 
area  but  outside  the  infested  core  are; , 
and  that  produces  regulated  articles, 
must  receive  regular  treatments  with 
malathion  bait  spray.  These  treatments 
must  take  place  at  6  to  10-day  intervals. 
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starting  a  su^icient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest)  to  allow  for  completion  of  egg 
and  larvae  development  of  the  Oriental 
Fruit  Fly.  Determination  of  the  time 
period  must  be  based  on  the  day 
degrees  model  for  Oriental  fruit  fly. 
Once  treatment  has  begun,  it  must 
continue  through  the  harvest  period.  The 
malathion  bait  spray  treatment  must  be 
applied  by  aircraft  or  ground  equipment 
at  a  rate  of  2.4  ounces  of  technical  grade 
malathion  and  9.6  ounces  of  protein 
hydrolysate  per  acre. 

(c)  Soil.  Soil  within  the  drip  area  of 
plants  which  are  producing  or  have 
produced  the  fruits,  nuts,  vegetables, 
and  berries  listed  in  S  301.93-2(a)  of  this 
subpart:  Apply  diazinon  at  the  rate  of  5 
pounds  active  ingredient  per  acre  to  the 
soil  within  the  drip  area  with  sufficient 
water  to  wet  the  soil  to  at  least  a  depth 
of  Vi  inch.  Both  immersion  and  pour-on 
treatment  procedures  are  also 
acceptable. 

Done  at  Washington,  DC,  this  5th  day  of 
November,  1991. 

Loimie ).  IGng, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  91-27274  Filed  11-12-91;  8:45  am] 

BtLUNO  CODE  S410-34-M 


NUCI^AR  REGULATORY 
COMMISSION 

10  CFR  Part  171 

RIN  3150-AE05 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery;  Clarification  of  Size 
Standards 

aqency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  the  payment  of 
annual  fees  to  clarify  the  provisions  that 
identify  the  size  standards  used  to 
determine  whether  an  NRC  licensee 
would  qualify  as  a  "small  entity"  under 
the  Regulatory  Flexibility  Act  for  the 
purpose  of  paying  a  reduced  annual  fee. 
This  clarification  is  necessary  because 
the  size  standards  presented  in  the 
regulations  did  not  clearly  indicate  the 
complete  range  of  size  standards 
adopted  by  the  NRC. 
effective  date:  November  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  H.  Grimsley,  Director,  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 


Commission.  Washington,  DC  20555, 
telephone  (301)  492-7211. 
8UPPUEMENTARY  INFORMATION:  On  July 
10, 1991  (56  FR  31472),  the  NRC 
published  a  final  rule  amending  10  CFR 
parts  170  and  171  as  required  by  Public 
Law  101-508,  which  mandates  that  the 
NRC  recover  approximately  100  percent 
of  its  budget  authority  in  Fiscal  Year 
1991  and  the  four  succeeding  years 
through  license  fees.  In  order  to  reduce 
the  impact  of  the  increase  in  fees 
imposed  on  small  entities,  the  NRC 
imposed  a  maximum  annual  fee  of 
$1,800  for  each  category  for  those 
licensees  who  qualify  as  small  entities 
under  its  size  standards. 

On  December  9, 1985  (50  FR  50241). 
the  NRC  adopted  size  standards  it 
would  use  to  determine  whether  an  NRC 
licensee  would  be  considered  a  small 
entity  for  the  purpose  of  implementing 
requirements  of  the  Regulatory 
Flexibility  Act.  The  July  10, 1991,  final 
rule  repeated  the  size  standards 
presented  in  the  December  9, 1985, 
notice  to  inform  affected  licensees  of  the 
criteria  to  be  used  for  determining 
whether  or  not  they  would  be  eligible  for 
a  reduced  fee.  However,  neither  the  size 
standards  general  notice  nor  the  fee 
schedule  final  rule  clearly  and 
completely  identified  the  standards  that 
were  adopted  by  the  NRC  in  December 
1985. 

On  November  6, 1991  (56  FR  56671), 
the  NRC  published  a  general  notice  that 
restated  its  size  standards  to  clearly 
identify  the  different  classes  of  licensees 
affected  and  the  standard  that  is  applied 
to  each  class  of  licensee.  Specifically, 
the  general  notice  added  the  Regulatory 
Flexibility  Act's  definition  of  small 
governmental  jurisdiction  adopted  by 
the  NRC  but  not  included  in  either  the 
1985  notice  announcing  the  adoption  of 
the  size  standards  or  in  S  171.16  where 
the  size  standards  were  restated  for  the 
benefit  of  those  licensees  who  are 
required  to  pay  annual  license  fees. 
Also,  to  furUier  improve  clarity,  the  NRC 
reorganized  the  clarified  size  standards 
in  a  manner  that  conformed  the 
presentation  of  its  standards  to  the 
listing  of  definitions  of  small  entities  in 
the  Regulatory  Flexibility  Act. 

Because  these  amendments  constitute 
a  clarification  of  a  matter  involving 
agency  practice  and  procedure,  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
The  amendments  are  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  the  amendments  are  of  an 
administrative  nature  in  that  they  clarify 


the  size  standards  that  NRC  uses  to 
determine  a  hcensee's  eligibility  to  pay 
a  reduced  aimual  fee. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and.  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  its  final  rule 
implementing  the  provisions  of  Public 
Law  101-508  that  require  the  NRC  to 
recover  approximately  100  percent  of  its 
budget  authority  in  Fiscal  Year  1991  and 
the  succeeding  four  years.  The 
regulatory  analysis  was  published  as 
pari  of  that  final  rule  (56  FR  31497;  July 
10, 1991).  This  final  rule  does  not  alter 
the  conclusions  reached  in  that 
regulatory  analysis.  This  final  rule  is 
intended  to  clarify  the  size  standards 
that  the  NRC  will  use  in  determining 
whether  a  licensee  may  qualify  as  a 
small  entity  for  the  purpose  of  paying  a 
reduced  annual  fee.  Therefore,  this  final 
rule  constitutes  an  administrative  action 
that  would  not  of  itself,  have  an 
economic  impact  on  any  class  of 
licensees.  By  restating  the  size 
standards  adopted  by  the  NllC  more 
clearly  and  explicitly,  the  final  rule 
would  allow  a  licensee  to  understand 
more  easily  the  criteria  to  be  used  in 
determining  whether  the  licensee  would 
qualify  as  a  small  entity  for  the  purpose 
of  paying  a  reduced  annual  fee. 
Therefore  the  final  rule  may  benefit  both 
the  NRC  and  its  licensees.  This 
constitutes  the  regulatory  analysis  for 
this  final  rule. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  SubjecU  in  10  CFR  Part  171 

Annual  charges,  Byproduct  material. 
Intergovernmental  relations,  Non- 
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payment  penalties.  Niidear  materials, 
Nadear  power  plants  and  reactors. 
Source  material,  Special  nuclear 
material.  Holders  of  certificates, 
registrations,  or  approvals.  Penalties. 

For  the  reasons  set  out  in  the 
preamble  and  onder  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  5  U.S.C.  552  and  553,  the  NRC  is 
adopting  the  foDowing  amendment  to  10 
CFR  part  171. 

PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  UCENSES, 
AND  FUEL  CYCLE  UCENSES  AND 
MATERIALS  LICENSES,  INCLUDINQ 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE,  REGISTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  UCENSES  BY  NRC 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

AuthoritT:  Section  7601.  Pub.  L  99-272. 100 
Stat.  148.  ss  amended  by  sec.  5601.  Pub.  L. 
100-203. 101  Stat  133a  as  amended  by  sec 
3201.  Pub.  L  101-239. 103  StaL  2106  as 
amended  by  sec.  6101.  Pub.  L  101-50&  104 
Stat.  1338  (42  U.S.C.  2213);  sec.  301.  Pub.  L 
92-314.  88  Stat.  222  (42  U.S.C.  2201  (w)):  sec 
201.  88  Stat.  1242.  as  amended  (42  U.S.C. 
5841). 

2.  In  S  171.16.  paragraph  (c](ll  is 
revised  to  read  as  foUows: 

§  171.16    Annual  Ftec  MaterM  Kcanaaaa, 
HoMars  of  Cartlflcatas  of  Cotnfiltanc*, 
HoMara  of  Seated  Sourc*  and  Oavtca 
RagtetraHona,  HoMma  of  QuaHly  Assurance 
Program  Approvate  and  Govanwnent 
Agenciaa  Ucanaad  by  ttw  NRC 
•        *        •        •        • 

(c)  *  *  * 

(1)  A  bcensee  qualifies  as  a  small 
entity  if  it  meets  the  following  siie 
standards. 

(i)  A  small  business  is  a  business  with 
annual  receipts  of  S3.5  million  or  less 
except  private  practice  physicians  for 
which  the  standard  is  annual  receipts  of 
$1  million  or  less. 

(ii]  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3.5  million  or 
less. 

(iii)  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50,000. 

(iv)  A  small  educational  institution  is 
one  that  is — 

(A)  Supported  by  a  qualifjring  small 
governmental  jurisdiction;  or 

(B)  One  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 


(v)  A  licensee  who  is  a  subsidiary  of  a 
large  entity  does  not  quahfy  as  a  small 
entity  for  purposes  of  this  section. 

Dated  at  RackviUa.  Maryland,  thia  2Sth  day 
of  October.  1981. 

For  the  Nadear  Regulatory  Comniasion. 
James  M.  Taylor, 

Executive  Director  for  (derations. 
[FR  Doc.  91-27231  Filed  11-1»-M;  8:45  am) 
snxma  cooe  71SO-01-II 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmintstraMon 

14  CFR  Part  39 

[Docket  No.  91-f<M-a2-AO;  Amendment  39- 
8090;  AD  91-24-04] 

Airworthlneaa  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes  Equipped  With  Air  Cruisers 
Slides 

aobicy:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adqpts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  requires 
repetitive  inspections  of  the  forward 
door  escape  slides'  velcro  girt  retaining 
bcraps  that  were  installed  in  accordance 
with  an  existing  AD.  This  amendment  is 
prompted  by  reports  of  incorrectly 
routed  and  unserviceable  straps.  This 
condition,  if  not  corrected,  could  result 
in  unusable  slides  or  jammed  doors 
during  an  emergency  evacuation. 
EFFECTIVE  DATE:  December  17, 1991. 

FOR  FURTHCR  MPORMATION  CONTACT: 

Mr.  Terrell  W.  Rees.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S:  telephone  (206)  227-2785. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98065-4050. 
SUPPLEMENTARY  INFORMATIOfi:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  737-300.  -400,  and  -500 
series  airplanes,  which  requires 
repetitive  inspections  of  forward  door 
escape  slides  velcro  girt  retaining  straps, 
was  published  in  the  Federal  Register  on 
May  20, 1991  (56  FR  23094). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commentcr  supported  the  rule. 


Several  commenters  recommended 
withdrawal  of  the  proposed  rule.  These 
commenters  presented  the  following 
argaments: 

a.  Improper  positioning  of  the  girt  was 
resolved  by  Boeing  Service  Bulletin  737- 
25A1221  and  related  AD  88-07-07, 
Amendment  39-5884  (53  FR  9864,  Mardi 
28,1988); 

b.  The  modification  mandated  by  AD 
88-07-07  will  work  as  intended  if 
utilized  properly  in  service; 

c.  Emphasis  on  maintenance  and 
training  can  satisfactorily  address  the 
improper  utilization  of  the  retaining 
straps  in  service; 

d.  The  actual  cost  to  industry  of 
implementing  the  AD  is  excessive,  and 
considerably  exceeds  the  FAA's 
estimate  presented  in  the  preamble  to 
the  proposal;  and 

e.  A  design  fix  is  imminent 

The  FAA  does  not  concur  with  the 
above  rationales  for  withdrawing  the 
proposal,  for  the  following  reasons: 

a.  This  assertion  is  incorrect.  AD  88- 
07-07  requires  the  implementation  of 
Boeing  Service  Bulletin  737-25A1221, 
which  describes  installation  of  the 
velcro  straps.  These  straps,  however, 
were  later  found  to  be  subject  to 
misrouting  and  lack  of  maintenance  in 
service.  The  intent  of  the  requirements 
of  this  AD  is  to  preclude  these  problems 
in  service. 

b.  The  FAA  concurs  with  this 
statement;  however,  it  does  not  concur 
that  this  is  justification  for  withdrawing 
the  proposed  AD.  As  indicated  above, 
service  experience  has  demonstrated 
that  the  effectiveness  of  the  straps  has 
been  substantially  reduced; 
consequently,  the  unsafe  condition 
originally  addressed  by  AD  88-07-07 
continues  to  exist. 

c.  Repeated  attempts  (ref.  Boeing 
Service  Letter  737-SL-25-M.  dated 
March  22, 1989;  and  Boeing  All-Operator 
Telex  7272-90-3242.  dated  May  21, 1990} 
to  correct  a  widespread  lack  of 
maintenance  and/or  failure  to  comply 
with  placarded  strap-routing 
instructions  among  many  major  carriers, 
as  mandated  by  the  AD  88-07-07. 
indicate  that  this  approach  has  thus  far 
failed,  and  no  evidence  has  been  offered 
to  suggest  that  it  wiU  now  work  if  tried 
yet  again. 

d.  The  FAA's  estimate  of  cost  was 
determined  in  accordance  with  a 
standard  practice  of  considering  the  cost 
of  one  inspection  cycle  only,  and  as  is 
normally  done,  accounts  for  direct  costs 
only.  These  methods  are  employed 
because  it  is  not  possible  to  acoirately 
predict  the  length  of  time  during  which 
the  repetitive  inspections  will  be 
required  before  a  terminating  fix  is 
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approved,  nor  is  it  possible  to  accurately 
predict  the  varying  overhead  costs  of 
different  operators.  The  cost  factor 
addressed  by  several  commenters  may 
be  considerably  less  than  anticipated, 
due  in  part  to  FAA  concurrence  widi 
extended  airworthiness  inspection 
intervals  over  those  proposed,  as 
discussed  below,  and  clarifications,  also 
discussed  below,  with  regard  to 
minimizing  the  impact  of  required  strap 
routing  inspections  during  normal 
operations.  The  FAA  does  not  consider 
the  scope  or  projected  cost  of  this  AD, 
especially  as  revised  and  clarified,  to 
approach  the  criteria  governing  "major- 
rules. 

e.  The  FAA  does  not  consider  it 
prudent  to  withhold  this  AD  action 
merely  because  the  process  for 
developing  a  terminating  action  fix  is 
characterized  as  "ongoing."  Three 
previous  redesign  attempts  have  been 
proposed  since  February  23, 1990,  and 
were  found  to  be  unacceptable.  Any  fix 
which  may  eventually  l>e  approved  as 
terminating  action  will  be  identified  as 
an  alternative  method  of  compliance 
with  this  AD. 

One  commenter  requested  that  the 
proposed  rule  be  changed  to  revise  the 
repetitive  inspection  interval  from  "prior 
to  each  flight"  to  "once  per  day,"  or 
alternatively,  demonstrate  that  training 
procedures  have  adequately  addressed 
installation  concerns.  The  FAA  concurs 
in  part  with  this  conunenter.  Straps  that 
are  not  routed  in  accordance  with  AD 
88-07-07  can  result  in  an  unsafe 
condition.  Since  some  operators  had 
erroneously  trained  their  cabm  crews  to 
route  the  straps  contrary  to  the  AD's 
instructions,  the  FAA  considers  it 
necessary  to  assure  safety  by  checking 
the  routing  of  the  straps  prior  to  each 
flight,  especially  during  a  retraining 
process.  The  FAA  considers  retraining 
to  be  a  difficult  process,  and  may  not  be 
immediately  effective.  With  respect  to 
assuring  the  airworthy  condition  of  the 
velcro,  the  FAA  concurs  that  after  the 
initial  assessment  to  re-establish 
airworthiness,  repetitive  inspections  to 
assure  continued  airworthiness  may  be 
accomplished  on  a  more  infrequent 
basis.  The  AD  has  been  revised, 
therefore,  to  require  the  follow-on 
repetitive  inspections  at  200  flight-hour 
intervals. 

Another  commenter  requested  that  the 
FAA  revise  the  instructions  for 
determining  the  condition  of  velcro  to 
clarify  that  peeling  the  velcro  apart  for 
an  assessment  is  not  necessary  and  may 
contribute  to  the  accelerated  aging  that 
has,  in  part,  prompted  this  AD  in  the 
first  place,  llie  FAA  concurs  with  the 


observation  that  periing  velcro  apart  to 
assess  Its  airworthiness  may  in  fact 
over  time,  contribute  to  degrading  its 
airworthiness.  It  is  not  the  expectation, 
however,  that  this  action  woidd  always 
be  deemed  necessary  by  those  making 
the  assessment  During  the  investigation 
for  developing  this  AD,  the  FAA  noted 
tha\  some  velcro  strap  installations  were 
obviously  ineffective,  being  discolored, 
dirty,  and  curled  up;  in  extreme  cases, 
velcro  straps  were  found  hanging  loose 
because  they  would  not  support  their 
own  weight  let  alone  the  girt  material 
intended  to  be  supported.  Those  are  the 
conditions  targeted  by  this  AD,  and 
straps  exhibiting  these  conditions 
require  immediate  replacement  Other 
installations  that  have  not  yet  degraded 
to  the  point  where  they  obviously 
require  replacement  may  be  effectively 
evaluated  by  performing  a  subjective 
pull  test  without  actually  peehng  apart 
the  velcro.  In  any  event  by  concurring 
with  the  previous  commenter's  proposal 
to  extend  the  interval  between 
inspections,  the  FAA  considers  that  this 
is  unlikely  to  be  a  significant  problem. 

One  commenter  requested  that  the 
proposed  rule  be  revised  to 
accommodate  those  operators  who  have 
not  failed  to  maintain  or  operate  the 
subject  velcro  straps  properly.  The  FAA 
does  not  concur  that  such  revision  of  the 
proposal  is  practical.  The  FAA  has 
noted  the  widespread  "non-observance" 
of  the  requirements  of  AD  88-07-07,  in 
that  the  correct  implementation, 
utilization,  and  maintenance  of  the 
required  installation  apparentiy  have 
not  been  followed  at  all  times.  The  FAA 
has  not  been  able  to  assess  whether 
such  "non-observance"  is  deliberate  or 
is  due  to  lack  of  specificity  of 
instructions;  however,  the  situation  has 
resulted  in  the  continuing  existence  of 
the  originally  identified  unsafe 
condition,  liie  FAA  has  elected  to 
pursue  a  positive  course  of  action  that 
will  ensure  the  widest  possible 
compliance.  Recognizing  the  lack  of 
success  in  recent  attempts  by  the 
manufacturer  to  encourage  compliance 
through  training  and  maintenance 
activity  (as  discussed  previously),  the 
FAA  considers  that  its  best  recourse  in 
addressing  this  situation  is  the  issuance 
of  an  AD  that  affects  all  U.S.  operators. 

On6  conunenter  requested  that  the 
rule  define  those  personnel  who  are 
considered  acceptable  for  performing 
the  required  inspections.  Proposed 
paragraph  (a)  makes  reference  to  the 
"flight  crew"  as  such  qualified 
personnel;  the  commenter  requested 
clarification  as  to  whether  it  is  intended 
that  the  "cabin  crew"  (flight  attendants) 


lor  "oodcpit  crew"  perform  the  proposed 
I  inspections,  and  whether  such  persoimel 
could  be  qualified  to  perform 
inspections.  Additionally,  this 
commenter  was  concerned  that 
appropriate  personnel  may  not  always 
be  available  to  non-maintenance 
stations  and  that  formal  documentation 
of  compliance  (on  the  maintenance  log) 
would  not  always  be  feasible  under  this 
scenario.  The  FAA  conoirs  that 
clarification  is  necessary.  The  FAA 
intended  that  "cabin  crew"  be 
specifically  included  as  personnel 
authorized  to  accomplish  the  required 
inspectionr,  paragraph  (a)  of  the  final 
rule  has  been  revised  to  indicate  this 
clarification.  Extension  of  the  repetitive 
inspections  to  200  flight-hour  intervals 
will  alleviate  the  commenter's  concerns 
regarding  availability  of  personnel  to 
conduct  the  required  inspections.  For  the 
efficient  accomplishment  of  the  required 
strap  routing  inspections  prior  to  each 
flight  it  is  anticipated  that  most 
operators  will  use  cabin  crew  (flight 
attendants),  who  will  be  specifically 
trained  to  assure  maintenance  of  proper 
velcro  strap  routing  in  accordance  with 
the  AD  placard  instructions  of  AD  88- 
07-07,  as  an  additional  step  to  be 
associated  with  their  current  door- 
arming  duties.  Proposals  for 
satisfactorily  documenting  compliance 
with  this  AD  should  be  presented  to  the 
cognizant  PMI  for  approval. 

One  foreign  operator  indicated  that  its 
airplanes  had  been  modified  in  a 
maimer  other  than  that  required  by  AD 
88-07-07.  The  FAA  infers  that  this 
commenter  is  referring  to  modifications 
of  the  forward  door  Air  Cruisers  escape 
slides  that  may  have  been  accomplished 
in  lieu  of  the  velcro  straps  required  by 
AD  88-07-07.  With  that  particular 
modification  installed,  the  requirements 
of  this  proposed  AD  are  not  applicable. 
In  view  of  this,  the  FAA  has  revised  the 
apphcability  of  the  final  rule  to  specify 
that  only  airplanes  previously  modified 
in  accordance  with  AD  88-07-07  are 
affected. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  616  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  439  airplanes  of  U.S. 
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registry  will  be  affected  by  this  AD,  that 
if  will  take  approximately  0.5  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$12,073  per  inspection  cycle. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safely.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

-     1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  use.  106(g):  and  14  CFR  11.89. 

§  39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-24-04.  Boeing.  Amendment  39-8090. 
Docket  91-NM-82-AD. 

Applicability:  Model  737-300,  737-400,  and 
737-500  series  airplanes:  equipped  with  Air 
Cruisers  forward  door  escape  slides  modified 
in  accordance  with  Boeing  Service  737- 
25A1221.  dated  December  17. 1987,  or  later 
FAA-approved  revisions:  certiHcated  in  any 
category.  Compliance:  Required  as  indicated, 
unless  previously  accomplished. 

To  prevent  a  jammed  door  or  an  escape 
slide  deployed  in  an  unusable  position  during 
an  emergency  evacuation,  either  of  which 
may  be  caused  b>  inadequately  maintained 


or  misrouted  girt  retaining  straps,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  establish  operating  procedures, 
approved  by  the  FAA  Principal  Maintenance 
Inspector  (PMl),  for  the  forward  doors  to 
include  the  requirements  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3]  of  this  AD, 
and  thereafter  comply  with  those  procedures. 
The  procedures  required  by  paragraphs  (a)(1) 
and  (a)(2)  must  be  accomplished  by  qualified 
and  trained  mechanics.  The  procedures 
required  by  paragraph  (a)(3)  may  be 
accomplished  by  quahfied  and  trained 
members  of  the  flight  crew  or  cabin  crew. 
The  training  program  to  implement  the 
procedures  required  by  this  paragraph  must 
l)e  approved  by  the  FAA  PMI.  Methods  for 
documentation  of  compliance  with  the 
following  procedures  must  be  approved  by 
the  FAA  PMl. 

(1)  Prior  to  the  next  flight  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals 
not  to  exceed  200  flight  hours,  inspect  the 
condition  of  the  girt  retaining  straps  at  the 
forward  doors. 

(2)  Replace,  prior  to  further  flight,  worn  or 
aged  velcro  whose  grip  strength  will  no 
longer  hold  the  girt  retaining  straps  in 
position. 

(3)  Prior  to  the  next  flight  after  the  effective 
date  of  this  AD,  and  thereafter  prior  to  each 
flight,  inspect  the  routing  of  the  girt  retaining 
straps  at  the  forward  doors,  and  reroute 
straps  that  are  found  not  to  be  routed  in 
accordance  with  the  placarded  instructions 
installed  in  accordance  with  AD  88-07-07 
(Amendment  39-5884),  on  the  inboard  face  of 
the  slide  compartment. 

(b)  The  actions  required  by  paragraph  (a) 
of  this  AD  may  be  terminated  upon 
installation  of  a  modification  that  has  been 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office,  FAA,  Transport  Airplane 
Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
F.\A,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-8090,  AD  91-24-04) 
becomes  effective  December  17, 1991. 

Issued  in  Renton,  Washington,  on  October 
31, 1991. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  9\-'Z7Z2A  Filed  11-12-91;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  91-NM-225-AO;  Amendment 
39-8096;  AD  91-24-10] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


summary:  This  amendment  adopts  a    | 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires 
incorporation  of  an  operational 
procedure  into  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
address  uncommanded  spoiler 
deployments  on  final  approach.  This 
action  also  requires  identification  and 
replacement  of  failed  spoiler  Power 
Control  Actuators  (PCA)  in  the  event  of 
an  uncommanded  spoiler  deployment, 
prior  to  further  flight.  This  amendment  is 
prompted  by  reports  of  single 
uncommanded  asymmetric  spoiler 
deployments  at  flaps  25  and  30  caused 
by  failed  spoiler  PCAs.  This  condition,  if 
not  corrected,  could  reduce  the  ability  to 
maintain  lateral  control  of  the  airplane. 

EFFECTIVE  date:  December  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Timothy  J.  Dulin,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  227-2675.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  received  a  total  of  35  reports  of 
single  uncommanded  asymmetric  spoiler 
deployments  on  15  separate  Boeing 
Model  757  series  airplanes.  All  of  these 
incidents  occurred  on  final  approach 
after  selecting  flaps  25  or  30. 
Uncommanded  spoiler  deployment 
incidents  involved  an  Engine  Indicating 
and  Crew  Alerting  System  (EICAS) 
advisory  message  "SPOILERS"  with  an 
amber  caution  light  "SPOILERS,"  and 
required  aileron  defiection  to  counteract 
roll  (40  degrees  of  control  wheel  input 
was  recorded  in  several  cases).  The 
cause  of  these  incidents  has  been 
determined  to  be  spoiler  PCA  blocking/ 
thermal  relief  valve  seal  flange  failures 
and  spoiler  PCA  trunnion  seal  bypasses. 
Both  of  these  conditions  allow  hydraulic 
retract  pressure  leakage  to  return,  such 
that  inadequate  hydraulic  pressure  is 
available  to  prevent  aerodynamic 
spoiler  panel  float.  The  aerodynamic 
effect  on  the  airplane,  whether  it  be 
airplane  roll  or  unusual  vibration,  will 
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be  different  depending  upon  which 
sjMiler  panel  floats.  Failure  of  a  second 
spoiler  PCA  on  one  wing  with  flaps  25  or 
30  selected  could  result  in  the  inability 
to  maintain  lateral  control  of  the 
airplane. 

In  order  to  ensure  safe  fli^t  with 
spoiler  PCAs,  which  are  susceptible  to 
failure,  operational  procedures  are 
necessary  to  require  immediate 
retraction  to  flaps  20  and  use  of  flaps  20 
and  Vn,20  for  landing  in  the  event  of  an 
uncommanded  spoiler  deployment  on 
final  approach.  Additionally,  failed 
spoiler  PCAs  must  be  identified  and 
replaced  prior  to  further  flight. 
Aerodynamic  lift  forces  on  the  spotter 
panels  are  significantly  increased  when 
the  flaps  are  extended  beyond  the  flaps 
20  position.  Therefore,  reduction  of  flap 
setting  to  flaps  20  from  flaps  25  or  30 
decreases  the  upward  aerodynamic 
loading  on  the  spoiler  PCA.  which 
reduces  the  spoiler  deflection  and 
resultant  roll  upset 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  an 
addition  to  the  FAA-approved  AFM  to 
require  immediate  retraction  to  flaps  20 
and  use  of  flaps  20  and  VMf20  for  landing 
in  the  event  of  an  uncoEunanded  spoiler 
deployment  on  final  approach,  in  order 
to  ensure  adequate  lateral  control. 
Additionally,  this  AD  requires 
identification  and  replacement  of  failed 
spoiler  PCAs  in  the  event  of  an 
unconunanded  spoiler  deployment. 

This  is  considered  interim  action. 
Design  modifications  have  been 
identified  which  will  increase  the 
thidkness  of  the  blocking/thermal  relief 
valve  seal  flanges  and  replace 
unnotched  trunnion  seals  with  notched 
trunnion  seals.  Tliese  design 
modifications  will  correct  the  addressed 
problems,  but  have  not  yet  been 
approved  by  the  FAA  and  are  not  yet 
available  for  release.  When  such 
modifications  are  approved  and 
available  to  operators,  the  FAA  may 
consider  further  rulemaking  to  require 
their  installation. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  diat  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eflects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Ther^Tte,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 


have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  it  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  Oie  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Roles  Docket.  A  copy 
of  it.  if  filed  may  be  obtained  from  the 
Rules  Docket 

List  of  Subjecto  in  14  CFK  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Scdety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMENDED] 

1.  The  authority  citation  for  Part  39 
conttnnes  to  read  as  follows: 

Antfaotity:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  10e(g):  and  14  CFR  11.89. 

S  39.13   [AmwMletf] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-24-10.  Boeing:  Amendment  39-8096. 
Docket  No.  91-NM-225-AD. 

Applicability:  Model  7S7  series  airplanes, 
line  position  001  through  406.  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  reduce  the  risk  SMOciated  with 
uncommaBded  spoiler  deployments  earned 
by  failed  spoiler  iH>wer  CoBtrol  Actuators 
(PCA),  accoR«>Uali  tke  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  incorporate  the  following 
procedures  into  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM).  This  may  be  accomphshed  by 
inserting  •  copy  of  this  AD  into  the  Am. 

"If,  upon  selection  of  flap  25  or  30.  the 
SPOILERS  EICAS  message  is  observed, 
uncommanded  airplane  roll  is  encountered, 
or  sustained  control  wheel  displacement  H 
required,  imroediately  retrect  Raps  to  20  and 
use  flaps  20  and  V^f^  for  landing.  Select  the 


ground  proximity  flap  override  switch  to 
override." 

(b)  It  upon  selection  of  flap  25  or  30,  tlie 
SPOILERS  EICAS  message  is  observed,  the 
SPOILERS  caution  light  Illuminates,  or 
uncommanded  airplane  roll  i«  encountered, 
prior  to  further  flight  determine  if  a  spoiler 
PCA  fault  ball  is  displayed  on  any  of  the 
spoiler  control  modules.  If  •  spoiler  fault  ball 
is  displayed,  prior  to  further  flight  identify 
the  failed  spoiler  PCA  pair  and  replace  both 
spoiler  PCAs,  unless  the  direction  of  the  roll 
upset  is  known,  in  which  case  only  the 
spoiler  PCA  in  the  wing  of  the  roll  direction 
must  be  replaced.  Any  spoiler  PCA  that  has 
been  removed  in  accordance  with  this 
paragraph  must  not  be  installed  on  any 
airplane  until  the  spoiler  PCA  is  ntodified  in 
accordance  with  a  procedure  approved  by 
the  Manager,  Seattle  Aircraft  Certifkcetion 
Office  (ACO),  FAA.  Transport  Airplane 
Directorate. 

(c)  Modification  of  all  spoiler  PCAs  on  an 
airplane  in  accordance  with  a  procedure 
approved  by  the  Manager,  Seattle  ACO. 
FAA,  Transport  Airplane  Directorate, 
constitutes  tenninating  action  for  the 
requirements  of  this  AD  for  tiiat  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time.  M'hich 
provides  an  acceptable  level  of  safet}'.  may 
be  used  when  ap;ntrved  by  the  Manager. 
Seattle  ACO.  FAA  Transport  Airplane 
Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (3fr-eaea,  AD  91-24-10) 
becomes  effective  December  2, 1991. 

Issued  in  Rentoa  Washington,  on 
November  4, 1991. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  9\-Z7Z25  Filed  11-ia-tl;  6:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1204 

Admlnistratlva  Autliortty  and  Policy 

AOCNCV:  National  Aeronautics  and 
Space  Adminisb-ation  (NASA).     • 

action:  Fixud  rule. 

SUMMARY:  NASA  is  amending  14  CFR 
part  1204  by  revising  paragraphs  in 
SS  1204.501. 1204.503,  and  1204.504  to 
reflect  the  current  organization  position 
and  office  titles.  These  sections 
establish  various  delegations  of 
authority  to,  and  designations  of,  NASA 
officials  acting  on  behalf  of  the  Agency 
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to  carry  out  prescribed  functions  of 

NASA. 

EFFECTIVE  DATE:  November  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Anthony  Cuticchia,  (202)  453-1964. 
SUPPLEMENTARY  INFORMATION:  NASA  is 
revising  the  following:  Section 
1204.501(a);  $  1204.503(b).  (f)(3)(i)(D). 
(f)(3)(ii).  (g).  and  (i);  and  S  1204.504(a). 
(e)(3)(ii)(B).  (e){3)(iii).  (f).  and  (h)  to 
reflect  the  current  organizational 
position  and  office  titles.  Since  these 
revisions  involve  only  Agency  and 
management  procedures,  no  public 
comment  period  is  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that:  (1) 
This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-«12.  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of 
entities. 

(2)  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1204 

Airports.  Authority  delegations 
(Government  agencies].  Federal 
buildings  and  facilities.  Government 
contracts,  Government  employees. 
Government  procurement.  Grant 
programs,  science  and  technology. 
Intergovernmental  relations.  Labor 
unions.  Security  measures.  Small 
businesses.  Real  estate  management. 

PART  1204— ADMINISTRATIVE 
AUTHORITY  AND  POLICY 

For  reasons  set  out  in  the  preamble,  14 
CFR  part  1204  is  amended  as  follows: 

1.  The  authority  citation  for  14  CFR 
part  1204  subpart  5  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473. 

2.  Section  1204.501  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1204.501    Delegation  of  autt>ority— to 
take  actions  In  real  estate  and  related 
matters. 

(a)  Delegation  of  authority.  The 
Associate  Administrator  for 
Management  Systems  and  Facilities  and 
the  Director.  Facilities  Engineering 
Division,  are  delegated  authority,  in 
accordance  with  applicable  laws  and 
regulations,  and  subject  to  conditions 
imposed  by  immediate  superiors,  to: 


§  1204.503    Delegation  of  authority  to 
grant  easements. 


(b)  Delegation  of  authority.  The 
Associate  Administrator  for 
Management  Systems  and  Facilities  and 
the  Director,  Facilities  Engineering 
Division,  are  delegated  authority  to  take 
actions  in  connection  with  the  granting 
of  easements. 


3.  Section  1204.503  is  amended  by 
revising  paragraphs  (b).  (f)(3)(i)(D). 
(n(3)(ii].  (sl-  and  (i]  to  read  as  follows: 


(f)*  *  • 

(3)  *  •  * 

(i)  •  •  • 

(D)  A  determination  by  the  Associate 
Administrator  for  Management  Systems 
and  Facilities,  the  Director,  Facilities 
Engineering  Division,  or  the  appropriate 
Director  of  the  Field  Installation  that  the 
interests  of  the  national  space  program, 
the  national  defense,  or  the  public 
welfare  require  the  termination  of  the 
easement;  and  a  30-day  notice,  in 
writing,  to  the  grantee  that  the 
determination  has  been  made. 

(ii)  That  written  notice  of  the 
termination  shall  be  given  to  the 
grantee,  or  its  successors  or  assigns,  by 
the  Associate  Administrator  for 
Management  Systems  and  Facilities,  the 
Director.  Facilities  Engineering  Division, 
or  the  appropriate  Director  of  the  Field 
Installation,  and  that  termination  shall 
be  effective  as  of  the  date  of  the  notice. 
•        •        •        *        * 

(g)  Waivers.  If.  in  connection  with  a 
proposed  granting  of  an  easement,  the 
Director  of  a  Field  Installation 
determines  that  a  waiver  from  any  of 
the  restrictions  in  paragraph  (f)  of  this 
section  is  appropriate,  authority  for  the 
waiver  may  be  requested  from  the 
Associate  Administrator  for 
Management  Systems  and  Facilities  or 
the  Director,  Facilities  Engineering 
Division. 
***** 

(i)  Distribution  of  documents.  One 
copy  of  each  document  granting  an 
easement  interest  under  this  authority, 
including  instruments  executed  by  the 
Corps  of  Engineers,  will  be  forwarded 
for  filing  in  the  Central  Depository  for 
Real  Property  Documents  to:  National 
Aeronautics  and  Space  Administration. 
Facilities  Operations  and  Maintenance 
Branch  (Code  JXG).  Facilities 
Engineering  Division,  Washington,  DC 
20546. 

4.  Section  1204.504  is  amended  by 
revising  paragraphs  (a),  (e](3](ii)(B). 
(c)(3)(iii).  (f).  and  (h)  to  read  as  follows: 

§  1204.504    Delegation  of  autttority  to 
grant  leaseholds,  permits,  and  licenses  in 
real  property. 

(a)  Delegation  of  authority.  The 


National  Aeronautics  and  Space  Act  of 
1958.  as  amended,  authorizes  NASA  to 
grant  leaseholds,  permits,  and  licenses  ■ 
in  real  property.  This  authority  is 
delegated  to  the  Associate 
Administrator  for  Management  Systems 
and  Facilities  and  the  Director,  Facilities 
Engineering  Division. 


(e)  *  *  • 

(3)  *  *  * 

(ii)  *  *  * 

(B)  A  determination  by  the  Associate 
Administrator  for  Management  Systems 
and  Facilities,  the  Director.  Facilities 
Engineering  Division,  or  the  Director  of 
the  Field  Installation  concerned  that  the 
interests  of  the  national  space  program, 
the  national  defense,  or  the  public 
welfare  require  the  termination  of  the 
interest  granted;  and  a  30-day  notice,  in 
writing,  to  the  grantee  that  such 
determination  has  been  made. 

(iii)  That  written  notice  of  termination 
shall  be  given  to  the  grantee,  or  its 
successors  or  assigns,  by  the  Associate 
Administrator  for  Management  Systems 
and  Facilities,  the  Director.  Facilities 
Engineering  Division,  or  the  Director  of 
the  Field  Installation  concerned,  and 
that  termination  shall  be  effective  as  of 
the  date  specified  by  such  notice. 


(f)  Waivers.  If,  in  connection  with  a 
proposed  grant,  the  Director  of  a  Field 
Installation  determines  that  a  waiver 
from  any  of  the  restrictions  set  forth  in 
paragraph  (e)  of  this  section  is 
appropriate,  a  request  may  be  submitted 
to  the  Associate  Administrator  for 
Management  Systems  and  Facilities  or 
the  Director,  Facilities  Engineering 
Division. 


(h)  Distribution  of  Documents.  One 
copy  of  each  document  granting  an 
interest  in  real  property,  including 
instruments  executed  by  the  Corps  of 
Engineers,  will  be  forwarded  for  filing  in 
the  Central  Depository  for  Real  Property 
Documents  to:  National  Aeronautics  and 
Space  Administrator.  Facilities 
Operations  and  Maintenance  Branch 
(Code  JXG).  Facilities  Engineering 
Division.  Washington,  DC  20546. 

Dated:  October  7, 1991. 
Richard  H.  Truly. 
Administrator. 

(FR  Doa  91-27206  Filed  11-12-91;  8:45  am] 
WLUNQ  COOC  rsilH>1-ll 
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DEPARTMENT  OF  LABOR 

Occupatlonai  Safety  aftd  Health 
Administration 

29  CFR  Part  1910 

RIN  1218-AA  82  ' 

Occupational  Exposure  to 
Formaldeliyde 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 

action:  Extension  of  administrative 
stay. 

summary:  On  December  4. 1987,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
final  rule  in  the  Federal  Register  on 
occupational  exposure  to  formaldehyde 
(29  CFR  1910.1048.  52  FR  46168).  In 
response  to  numerous  public  comments 
which  indicated  confusion  about  the 
hazard  warning  provisions  of  the  newly 
revised  Formaldehyde  Standard,  on 
December  13, 1988,  OSHA  announced 
an  administrative  stay  of  paragraphs 
(m](l)(i)  through  (m)(4](ii)  for  a  period  of 
nine  months.  OSHA  also  announced  its 
intention  to  revoke  paragraphs  (m)(l)(i) 
through  (m](4)(ii]  and  invite  comments 
on  replacing  diem  with  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200)  or  another  equally  protective 
alternative  which  would  be  less 
confusing  to  the  public  (53  FR  50198). 
The  stay  was  subsequenUy  extended  (54 
FR  35639.  August  29, 1989;  55  FR  24070. 
June  13. 1990;  55  FR  32816.  August  10. 
1990;  55  FR  51698.  December  17, 1990;  56 
FR  10377.  March  12, 1991;  56  FR  26909. 
June  12. 1991;  56  FR  37650.  August  8. 
1991). 

On  July  15, 1991,  OSHA  published  a 
proposal  to  resolve  several  remaining 
issues  on  formaldehyde,  including  those 
raised  by  the  stayed  paragraphs  (56  FR 
32302).  The  public  was  given  until 
August  14, 1991  to  comment  on  the 
proposal.  OSHA  is  completing  its 
analysis  of  the  comments  and 
developing  a  final  response. 
Consequently  the  stay  is  being  extended 
for  an  additional  90  days  so  that  OSHA 
may  complete  this  process.  While  this 
stay  is  in  effect,  affected  employers 
must  continue  to  comply  with  the 
provisions  of  OSHA's  Hazard 
Communication  Standard. 
EFFECTIVE  DATC  The  administrative  stay 
of  29  CFR  1910.1048  (m)(l)(i)  through 


(m)(4)(ii)  will  be  effective  until  February 

4, 1992. 

FOM  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  Office  of 
Information  and  Consumer  Affairs.  U.S. 
Department  of  Labor,  room  N-3647.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-8151. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  200 
Constitution  Avenue,  NW.,  Washington 
DC  20210. 

This  action  is  taken  pursuant  to 
sections  4(b],  e(b)  and  8(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593. 1597. 1599;  29  U.S.C. 
653.  655.  657);  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033)  and  29  CFR  part 
1911. 

List  of  Subjects  in  29  CFR  Part  1910 

Formaldehyde.  Occupational  safety 
and  health,  Chemicals.  Cancer,  Healdi, 
Risk  assessment. 

§1910.1049    IStayed  In  part] 

Therefore.  29  CFR  1910.1048  (m)(l)(i) 
through  (m)(4)(ii)  is  stayed  until 
February  4. 1992. 

Signed  at  Washington,  DC.  this  5th  day  of 
November.  1991. 
Gerard  F.  Scannell, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
[FR  Doc.  91-27238  Filed  11-12-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-4029-6] 

Arkansas;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency. 

action:  Review  of  immediate  final  rule; 

response  to  public  comments. 

SUMMARY:  The  State  of  Arkansas 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 


Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  reviewed  Arkansas' 
application  and  made  a  decision,  subject 
to  public  review  and  comment,  that 
Arkansas'  hazardous  waste  program 
revision  satisfied  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  As  such.  EPA  published 
an  Immediate  Final  Rule  on  September 
18, 1991,  for  a  30-day  public  review  and 
comment  period.  EPA  received  eleven 
comments  by  the  close  of  business 
October  18, 1991.  One  comment 
addressed  technical  corrections 
necessary  regarding  the  State  Analog 
citations  of  State  regulations  and 
analysis  of  the  State's  small  quantity 
generator  exclusions.  Ten  comments 
dealt  with  citizen  opposition  to  the  final 
authorization.  Today's  publication  is 
EPA's  response  to  the  comments 
received  regarding  this  program  revision 
authorization. 

DATES:  This  response  to  the  public 
comments  received  regarding  final 
authorization  for  Arkansas  affirms  the 
immediate  final  decision  previously 
published  and  notifies  the  public  that 
the  final  authorization  shall  be  effective 
on  November  18. 1991. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dick  Thomas.  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section.  RCRA  Programs  Branch.  U.S. 
EPA  Region  6.  First  Interstate  Bank  ' 
Tower  at  Fountain  Place.  1445  Ross 
Avenue,  Dallas,  Texas  75202.  phone 
(214)  655-6760. 
SUPPLEMENTARY  INFORMATION: 

Response  to  Public  Comments 

A.  Technical  Corrections 

The  Arkansas  Department  of  Pollution 
Control  A  Ecology  (ADPC&E)  submitted 
a  comment  containing  technical 
corrections  to  the  State  Analog  chart  at 
56  FR  47154-47156,  listing  die  State 
regulations  that  are  equivalent  to  the 
rules  promulgated  to  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  260  through  266,  268.  270. 124  and 
144  that  were  published  in  the  Federal 
Register  through  April  22. 1988.  Many  of 
the  dates  cited  in  that  chart  were 
incorrect  and  the  following  chart  lists 
the  correct  dates  of  the  State  analogs 
that  are  being  recognized  as  equivalent 
to  the  appropriate  Federal  requirements. 
The  following  chart  replaces  the 
previously  published  diart 


Federal  citation 


State  analog 


1.  Definition  of  SoU  Waste:  Corrections,  as  amended.  April  11. 
14216]  and  August  20,  1985  [SO  FR  33541]. 


1965  [SO  FR 


Arltantas  Hazardous  Wasi* 
November  22.  1965,  eftoctive 


Code  (AHWMC)  |3a,  a*  amended 
22.  1965. 
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Fwtafat  dialion 


Statcanaloo 


2.  Standanli  tor  Huardou*  WHla  Stmsa  and  TrMtmant  Tank  Systama; 
Conacfkxi  (nor>-HSWA  proMcions),  as  amended.  AuguM  15,  1966  [51  FP 
29430] 

3.  Ual  (Rms*  1>  d  HmiwKkMt  CoreMuenis  tor  Ground-Water  Uonilor*^  July  SI, 
1967  [52  Ff)  2S042]. 

4.  MeraiicalMi  and  Lutrng  of  Hsardout  Waste.  Juty  10.  1987  (52  FR  2G012J 

5.  Amendments  to  Part  B  Vitomiation  Requrements  tor  Land  Oispostf  FacSties, 
as  amended  Septamber  9.  1987  [52  FR  339361. 

6.  LiaHJty  Raqutrements  tor  Hazardous  Waste  FaoWies;  Corporate  Guafantoo. 
November  18.  1987  [52  FR  443141. 

7.  Hazardoua  Waste  MecelUneous  Unrts.  Oecen*er  10.  1987  [52  FR  469461. 


8.  Financial  HesponsMiy:  Setdemenl  AgraemenI,  as  amended.  March  tO.  1968 
[53  FR  77401. 

9.  Tectmical  Correction:  Identification  and  \Je6t^  of  Hazardous  Waste,  April  22. 
1968  [53  FR  133821. 

10.  Direct  Action  Agatost  (rteurers— as  required  by  HSWA  $  3004(t),  ^to«erabar  8, 
1964. 

t1.  OiOKin  Waste  Ustmg  and  Management  Standards,  January  14.  1985  (SO  FR 

19781. 
12.  Fuel  Labefcig— as  required  by  HSWA  J3004<rM1).  February  7.  1«e5 

ia  Paiit  FHar  Test,  April  30,  1985  [50  FR  163701 


AHWMC  1 30(1).  (2).  <3).  (5). 
sneclhre  October  22. 1987. 


(6)  •  m.  as  amended  Septanttw  2S.  t987. 


1988.  eMertiv*  October  31, 


14.  Protiibition  of  Uquds  in  Undfills— as  required  by  HSWA  S3004<c),  May  8, 
1985. 

15.  Ei^apiiene  Oumg   lni«rim   SteXis— Waste  Piles— as  required  by  HSWA 
S3015<aXMay8,  1985. 

16.  Expensiora  (Xnig  Intarim  Status-LandnUs  and  Surface  ImpourKlments— as 
required  by  HSWA  f  »l5<b).  May  8.  1965. 

17.  Shaitag  of  Infomation  Wdti  ttw  Agan<9  for  Toxic  Substances  ««l  Oaease 
R«gl«iy-as  required  by  HSWA  }  X19(b).  July  15.  1985. 

18A.  Small  Quantity  Generators 

18C.  Household  Wlasta 

180.  Waste  Mimminlian 


18E.  Locatcn  S>ar«dards  for  Salt  Domes.  Salt  Beds,  Underground  Mines  and 
Caves. 


18F.  Liquids  in 


18G.  Oust  Suppressiort  - 
18H.  Double  Unets _. 


16L  Grounrt^Water  Mcnitoring.. 


18J.  Cement  Kins.-. 
18K.  Fuel  Labeling.. 


18L  Consctive  Action 

16U.  Pr«-oonatractionBan„ 

18N.  PerrratUle „ _. 

180.  Onvitoua  ftovWon 

18P.  Interim  Status 


18Q.  Research  and  Oevetopment  Permita. 
18R.  Hazardous  Waste  Exports 


18S.  Exposure  Information _ 

19  Listing  of  TDI,  TDA,  DNT.  October  23.  1985  [50  FR  429361  .~~Z 

20.  Bun«ng  of  Waste  Fuel  and  Used  CM  Fuel  in  Bo4ars  and  tiilirtlil  Fb.«uw 

November  29.  1965  [50  FR  49164J.  as  amendad  Aprt  t3.  1967  (S2  FR 

118191. 


AHWMC  |aa(5)  «  (91.  as  amended  September  23. 

1966. 
AHWMC  S3a<:%  aa  amended  September  23.  1968.  effective  October  31.  1968. 
AHWMC  S  3a(9),  as  amended  September  23,  1986.  effective  October  31,  1988. 

M^tmC  4  3a(5)  a  <6).  as  amended  September  23,  1986,  effecttve  October  31, 
1968. 

AitiansM  Code  of  1967.  Annotated  (Arti.  Code  Ann )  {  8-7-218  A  8-7-219(2),  as 
amended  February  24.  1969.  AHWMC  |3a  (1).  (S).  (6).  (9).  &  |12b(4),  as 
amended  September  23,  1968,  effective  October  31,  1968.  AriuMsaa  Under- 
ground Infection  Oon^ol  Code,  i  3(a).  effective  May  4.  1989 

Ark.  Code  Ann.  8  8-7-218  ft  8-7-219(2).  as  amended  Febnary  24,  1969. 
AHWMC  f  3a(5),  (6).  <9)  A  {  12b(4),  as  amended  September  23,  1966,  eAecSve 
October  31.  1988. 

AHWMC  {  3a(2),  as  amended  September  23.  1966,  eHecive  October  31,  1988. 

Aik.  (>]ds  Aml  «  S-7-2ie(b)(2)  i  (c).  as  amended  Febniary  24,  iSSa 

AHWMC  i3a(2).  (5),  (6),  (9)  &  f  13a(5).  as  amended  Noventwr  22.   1985. 

effective  December  22,  198S. 
AHWMC  f  3a(2)  «  (7).  as  amended  November  22.  1965,  aHectivo  December  22, 

1965. 
AMIVMC  i3a(l),  (5).  (6),  (9)  A  1 13a(5).  as  amended  November  22.  1985, 

effective  December  22,  1985. 
Ml.  Code  Ann.  }  8-7-209(a)  (1).  (5).  (b)  ft  {  8-7-218,  as  amended  February  24, 

1966.  AHWMC  93^5).  (6),  (9)  A  i  t3a(5).  as  amended  No«w*er  22.  1965, 

effective  December  22,  1965. 
Atk.  Code  Arw  S6-7-2i6<b).  (c),  id),  (e)  &  (a  «*  amended  February  24.  1969. 

AHWMC  {3a(9)  A   12a(1-6).  as  amenJed  November  22,   1985,  eflective 

December  22,  1965. 
Ark.  Code  Ann.  {  8-7-216(b).  <c),  (d).  (e)  A  (Q.  as  Mnendsd  February  24,  1969. 

AHWMC  {3e(9)  A   12a(1-8),  aa  wmnded  Noven^ier  22,   1985.  etfectiM 

December  22.  1985. 
Ark.  Code  Ann.  {  »-7-209(a)(2)  A  (10),  as  amended  February  24,  1989. 

AHWMC  S3a.  12a  A  16b.  as  amended  Nov«nber  22.  1965,  eflective  December 

22.  1985. 
AHWMC  «3a,  as  amended  November  22.  1985,  eflective  December  22.  1985. 
Ark.  Code  Ann.  f  6-7-2l8(b)  A  (c).  as  amended  Febaiary  24.  1989.  AHWMC 

S3a<3),  (5),  (6),  (9).  I2a(7)  A  (8)  A  16b,  c  A  d,  as  amended  November  22. 

1985,  effective  December  22,  1965. 
Ark.  Code  Ann  g 8-7-209(a)  (1).  P).  (5).  (^  (11).  (b)  A  {8-7-218,  as  amended 

Febraary  24.  1989.  AHWMC  S3a(5).  (6)  A  13a(5),  as  amwtded  November  22, 

1965,  effective  December  22.  1985. 
Ari(.  Code  Ana  {  8-7-209(a)  (1),  (5),  (b)  A  98-7-218,  as  amended  February  24, 

1969.  AHWMC  f3a(l),  (5),  (6)  A  (9),  f  13a(5),  as  amended  November  22. 

1965,  eftactive  December  22.  1985. 
AHWMC  9  3a(7).  as  amended  November  22.  1985,  effective  December  22,  1985. 
AitL  Code  Ann.  9  8-7-218,  as  amended  Februwy  24,  1986.  AHWMC  ^3a^5)  A 

(6),  as  amended  NoMamber  17,  1989,  effective  December  21.  1989. 
Mi.  Code  Ann.  9  8-7-211  A  9  8-7-21  B(b)(2),  as  amended  Febniary  24,  1989. 

AHWMC  93«<5).  I2c(3)  A  17a.  as  amended  Novwnber  17.  1988,  eUectPve 

December  21,  1989. 
AHWMC  9  3a(2)  A  (7),  as  amended  Nouember  17.  1989.  e«fectiv«  December  21, 

1989. 
AHWMC  9  3a(2)  A  cn.  «9  amended  (November  17,  1989,  effective  December  21, 

1969. 
Ark.  Co(to  Anf«.  9  8-7-21 8(b)(2).  6-7-21 8(ct,  6-7-50e(iM1X  8-7^209(aM6)  A  (8), 

6-7-205(4).  S-7-218(b),  8-7-219,  8-7-502. 6-7-503(12)  A  8-7-506.  as  amend- 
ed Febaiary  24.  1989  AHWMC  9  3a(5),  (9)  A  9  12b(4).  as  amattdad  Novembw 

17,  1983.  effective  December  21,  1989. 
Ark  Code  Ann.  98-7-211,  as  amended  Februwy  24,  1969.  AHWMC  93a(9),  as 

amended  November  17,  1989.  efiedlwa  OecantMr  21,  198SL 
Art(.  0>de  Ann  S  6-7-220,  as  amended  Febnjwy  24,  1969.  AHtMtilC  93a(9),  as 

amended  (November  17,  1989,  effective  December  21.  19ea 
AHWMC  93a(9)  A  14,  as  amended  November  17,  1989.  eflective  December  21. 

1069. 
Aik.  Code  Ann.  9  8-7-^1 6(b),  (c),  (d),  (e)  A  (f),  aa  amowded  Febniaty  24,  1989. 

AHWMC  9  3a(9)   A   l2a(1-8).  as  amended  November  17,   1989,   eWectiva 

December  21,  1989. 
AHWMC  9  3a(9),  as  amended  November  17,  1969,  eflective  OecerrJier  21,  1989. 
AHWMC  93a(2).  (3).  (4)  A  (16),  as  amended  November  17,  1989.  effective 

Decsmtier  21.  1989. 
AHWMC  9  3a(9),  as  amended  November  17.  1989.  effective  December  21,  1989. 
AHWMC  9  3a(2).  as  amended  November  22,  1985,  effective  December  22,  1985. 
Aik.  Code  Ann.  98-7-209(6)  A  (7),  as  amended  Febraary  24,  1969.  AHWMC 

9  2a(5),  3a(2),  (5),  (6)  A  (7),  as  amended  September  25,  1967,  effective 

October  22,  1987. 
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Federal  citation 


21.  Listing  of  Spent  Solvents.  December  31,  1985  [50  FR  533151,  as  amended 
January  21,  1986  [51  FR  27021. 

22.  Listing  of  EDB  Waste,  February  13.  1966  [51  FR  53271 

23  Listing  of  Four  Spent  Solvents.  February  25,  1986  [51  FR  6537] 

24.  Generators  of  100  to  1000  kg  Hazardous  Waste,  March  24,  1966  (51  FR 
101461. 

25.  edification  Rule,  Technical  Correction  (Paint  Filter  Test),  May  28,  1986  [51 
FR  191761. 

26.  Standards  for  Hazardous  Waste  Storage  and  Treatment  Tank  Systems 
(HSWA  provisions),  July  14,  1966  [51  FR  254221,  as  amended  August  15, 
1986  [51  FR  29430) 

27.  Biennial  Reoort  Correction.  Auqust  6,  1986  [51  FR  28556] 


28.  Exports  of  Hazardous  Waste,  August  8,  1966  [51  FR  28664] . 


29.  Standards  for  Generators— Waste  Minimization  Certi(icatior>s.  October  1,  1986 
(51  FR  35190], 

30.  Listing  of  EBDC,  October  24,  1968  (51  FR  37725] 

31.  Land  Disposal  Restrictions,  November  7,  1986  [51  FR  40572],  as  amended 
June  4,  1987  [52  FR  210101. 


32.  CaNfomia  List  Waste  Restrictions,  July  8,  1987  [52  FR  257601,  as  amended 
October  27.  1987  (52  FR  412951. 


33,  Exception  Reporting  for  Small  Quantity  Generators  of  Hazarttous  Waste. 
September  23,  1987  [52  FR  356941. 

34A.  Permit  Application  Requirements  Regarding  Corrective  Action 

34B.  Corrective  Action  Beyond  Facility  Boundary. 


34D.  Permit  Modification. 
34E.  Permit  as  a  StweW  Provision . 
34G.  Post-Closure  Permits . 
35.  Sute  Availability  of  lnformation-«s  required  by  HSWA  {  3006(f).  November  8. 
1984. 


State  anatog 


AHWMC  93a(2).  as  amended  September  26.  1966.  effective  November  1.  1986. 

AHWMC  9  3a(2),  as  art>ended  September  26.  1986,  effective  November  1.  1986. 
AHWMC  9  3a(2),  as  anr<ended  September  26.  1986,  effective  November  1.  1966. 
AHWMC  93a,  12a  A  16b,  as  amended  September  26,  1986.  ellectivs  November 

1,  1986. 
AHWMC  9  3a(1).  (5),  (6),  (9)  A  13a(5).  as  amended  September  26,  1986.  effective 

November  1,  1986. 
AhlWMC  9  3a(l).  (2).  (3).  (5).  (6)  A  (9)  as  amended  September  26.  1966,  effective 

November  1,  1986;  as  furtf>er  amended  September  25.  1987.  effective  October 

22,  1987. 
AHWMC  9  3«(3).  (5),  (6),  (9),   16b,  c,  d  A  d(1),   12a(7)  A  (8),  as  amended 

September  25,  1987.  effective  October  22,  1967. 
AHWMC  9  3a(2),  (3),  (4)  A  916,  as  amended  September  25.  1987.  eflective 

October  22,  1987. 
AHWMC  93a.  3a(2).  (3).  (5).  (6),  (9).  12a,  I2a(7)  A  (8).  16,  I6b-d,  as  amended 

September  25,  1987,  effective  October  22,  1987.  Art(.  Code  Ann  98-7-218(b) 

A  (c),  as  amended  February  24,  1989. 
AHWMC  9  3a(2),  as  amended  September  25,  1987,  affective  October  22.  1987. 
Mi.  Code  Ann.  98-7-205(3),  8-7-209(aM1),  (3).  (5),  (6),  (11),  (b)  A  8-7-215,  6- 

7-216,  8-7-218,  6-7-303  A  96-7-308(4),  as  amended  Febniary  24,  1969 

AHWMC  93a(5),  (6)  A  913a(5),  as  amended  Septembar  25,  1967,  effective 

October  22, 1967. 
Arte.  Code  Ann.  96-7-205(3),  8-7-209(a)(1).  (3).  (5),  (6),  (11)  A  (b),  8-7-215,  8- 

7-216  A  98-7-216,  as  amended  Febniary  24.  1969  AHWMC  93a(3),  (5),  (6), 

(6),  (9)  A  9  13a(5),  as  amended  September  23,  1988,  effective  October  31, 

1986. 
AHWMC  93a(3)  A  16c(2),  as  amended  Septentier  23,  1988.  effective  October 

31,  1988. 
AHWMC  9  3a(9),  as  amended  September  23.  1988.  effective  October  31,  1968. 
Ark.  Code  Ann   9  8-7-218(b)(2).  (c)  A  8-7-209<a)(8),  as  amended  Febniary  24, 

1989,  AHWMC  9  3a(5),  as  amended  September  23,  1988,  effective  October  31, 

1988. 
AHWMC  9  3a(5),  (6)  A  (9),  as  amended  September  23.  1968,  effective  October 

31, 1988.  Arkansas  Underground  Injection  Control  Code  9  3(A),  effective  May  4. 

1989 
AHWMC  9  3a(9),  as  amended  September  23.  1968.  effective  October  31,  1988. 
AHWMC  93a(9),  as  amended  September  23,  1968,  effective  October  31,  1988. 
AHWMC  93a(9),  as  amended  September  23.  1966,  effective  October  31,  1988. 
Afk.  Code  Ann.  925-19-103(1),  25-19-105,  25-19-107,  8-4-222.  8-4-223,  5-4- 

226,  6-4-227,  6-222,  7-204(b)  A  (g)  (Act  435  of  1991,  enacted  A  effective 

Marcfi  11,  1991),  6-7-225(d)  A  4-75-601(4),  effective  Feb'uary  24.   1989. 

AHWMC  96,  as  amerxJed  November  17,  1989.  effective  December  21.  1989. 

Memorandum  of  Agreement.  United  States  Environmental  Protection  Agerx:y, 

Region  VI  and  Arkansas  Department  of  Pollution  Control  A  Ecology,  effective 

September  6,  1991. 


The  second  technical  correction 
received  from  ADPC&E  corrects  the 
small  quantity  generator  exclusion 
analysis  made  at  56  FR  47156.  imder 
paragraph  B  of  the  "Supplementary 
Information"  section  which  states  that 
Arkansas  does  not  provide  for  any 
quantity  exclusion.  The  correct 
interpretation  of  the  Arkansas 
regulations  is  that  Arkansas  recognizes 
the  quantity  exclusion,  and  the 
categories  of  generator,  small  quantity 
generator,  and  conditionally  exempt 
generator  as  per  the  Federal  regulations. 
However,  Arkansas  does  not  provide  for 
certain  of  the  exemptions  allowed  for 
small  quantity  and  conditionally  exempt 
generators.  Specifically,  the  disallowed 
exemptions  include  those  at  40  CFR 
262.20(e).  262.41  and  262.44  thus  making 
the  State  regulations  more  stringent  than 
the  Federal  program.  The  State 
regulations  require  that  hazardous 
waste  shipped  away  from  the  point  of 
generation  must  be  manifested;  these 
wastes  may  be  disposed  of  only  in 


permitted  or  interim  status  treatment, 
storage,  or  disposal  facilities,  and 
generators  must  provide  an  annual 
report  of  hazardous  waste  generation  to 
the  State, 

B.  Authorization  Comments 

Ten  conunents  received  from 
individuals  expressed  their  general 
opposition  to  allowing  the  AOPC&E  to 
fiinction  as  the  State's  lead 
environmental  agency,  and  their 
opposition  to  this  flnal  authorization. 
The  commentors  requested  that  EPA 
continue  its  involvement  in  the  State  of 
Arkansas, 

EPA  will  continue  to  be  actively 
involved  in  the  Hazardous  Waste 
Program  in  Arkansas.  EPA  retains 
oversight  authority  of  the  delegated 
program  and  complete  Federal  authority 
over  many  regulations  under  the 
Hazardous  and  Solid  Waste 
AmendmenU  of  1984  (HSWA)  to  the 
RCRA.  In  addition,  EPA  retains  Federal 


enforcement  authority  under  RCRA 
5§3008.  7003.  and  7013. 

In  order  for  Arkansas  to  be  authorized 
for  the  HSWA  provisions  in  this 
approval,  it  was  required  to  demonstrate 
that  it  has  the  capability  to  administer  a 
Hazardous  Waste  Program  that  would 
implement  the  proposed  authorization, 
as  well  as  effectively  implement  its 
currently  authorized  program.  In  the 
spirit  of  authorization,  the  ADPC&E  and 
EPA  have  agreed  to  a  plan  for  enhancing 
Arkansas'  Hazardous  Waste  Program  to 
ensiu-e  that  it  will  be  consistent  with, 
equivalent  to,  and  as  stringent  as  the 
Federal  requirements. 

Throughout  the  past  seven  years,  EPA 
has  worked  closely  with  the  ADPC&E. 
The  State  has  adequately  demonstrated 
its  capability  to  implement  the 
Hazardous  Waste  Program  in  lieu  of 
EPA. 

EPA  will  continue  its  involvement  and 
presence  in  the  implementation  and 
enforcement  of  ADPC&E's  Hazardous 
Waste  Program  until  such  time  in  the 
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future  that  the  State  has  been  fuDy 
authorized  for  all  applicable  Federal 
laws  and  regulations  and  appropriately 
continuously  demonstrated  the 
capabibty  to  iraplement  the  Program  to 
the  saHsfection  of  EPA.  Even  then, 
under  RCRA,  EPA  retains  the  authority 
to  enforce  against  violators,  even  in 
authorized  States,  under  RCRA  5J  3008, 
7003,  and  7013. 

One  of  the  commentors  also 
addressed  allegations  of  violations  in 
regards  to  a  treatment  and  disposal 
facility.  Great  Lakes  Chemical 
Corporation  (GLCC),  in  El  Dorado, 
Arkansas.  The  commentor  refers  to 
incidents  involving  air  emissions,  grout 
spills,  water  discharges  and  a  Consent 
Administrative  Chxler  (CAO)  between 
the  ADPC4E  and  GLCC. 

The  incidents  referred  to  by  the 
commentor  do  not  specifically  refer  to 
RCRA  or  KSWA  laws  and  regulations, 
or  to  laws  and  regulations  which  are  a 
part  of  this  final  authorization.  EPA, 
however,  would  like  to  state  that  to  the 
best  of  EPA's  knowledge,  the  facility  has 
cleaned  up  all  grout  spUls  to  neighboring 
properties  immediately  after  the  facility 
became  aware  of  them,  as  in<hcated  by 
the  commentor.  As  to  violations 
involving  water  discharges,  the  ADPC&E 
and  EPA  have  investigated  certain 
incidents,  fonnd  viola  tioos  and  taken 
appropriate  enforcement  action  against 
the  facility.  As  to  the  CAO  between 
ADPC4E  and  the  facility,  the  commentor 
states  that  the  order  has  been  violated 
on  several  matters  without  giving 
specifics  as  to  the  violations.  The 
ADPC&E  has  informed  EPA  that  it  is 
presently  investigating  certain  matters 
that  may  fall  within  the  parameters  of 
the  CAO.  The  ADPC&E  has  also 
informed  EPA  that  the  action  dates  in 
the  CAO  have  been  amended  due  to  a 
finding  and  realization  that  they  were 
not  realistically  achievable.  The 
ADPC&E  assures  EPA  that  facility 
actions  taken  due  to  the  CAO  have 
improved  the  environment. 

EPA  and  ADPC&E  are  in  the  process 
of  issuing  a  joint  RCRA  and  HSWA 
permit  for  operation  and  treatment  to 
GLCC.  This  permit,  upon  issuance,  will 
require  the  facility  to  comply  with 
RCRA  and  HSWA.  including  specific 
requirements  regarding  hazardous  air 
emissions.  The  permit  will  be  enforced 
by  both  ADPC&E  and  EPA. 

EPA  has  reevaluated  its  decision  to 
approve  this  final  authorization  for  the 
State's  Hazardous  Wa«te  Program,  and 
all  the  docusaentation.  including  the 
Authorization  Application,  the  EPA  Mid- 
year Evaluation  Reports,  EPA's  End-of- 
Year  Evaluation  Reports,  the  Arkansas 
HSV'A  Capability  Assessment  and  the 
mutually  a^eed-to-Arkansas  Corrective 


Action  Plan.  EPA  hereby  affirms  its 
decision  to  approve  this  final 
authorization.  This  authorization  is 
effective  November  18, 1991. 

Dated  November  6, 1991. 
Robait  E.  Uqrttn.  )r„ 

Regional  AdmuHstrator. 

[HI  Doc  91-27206  FUed  11-12-91;  8:45  am] 


FEDERAL  COMMUNtCATtONS 
COMMISSION 

47  CFR  Pwts  1. 21. 74,  and  78 

[Qwv  Doekat  No.  90-54.  Gen.  Docket  Na 
80-1 13;  FCC  91-301] 

Multipoint  Distribution  Servico, 
Multlctiannel  Multipoint  Distribution 
Ssrvics,  Instructional  Tslsvlslon  Rxsd 
Sorvlcs.  Privat*  Operatlonal- 
Mlcrowava  Flxad  Service,  and  Cable 
Television  Relay  Service 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMAirr:  This  Order  on 
Reconsideration  decides  issues  raised 
by  various  petitioners  concerning  the 
Report  and  Order.  55  FR  48006  (Oct.  31. 
1990);  Erratum.  55  FR  46513  (Nov.  5. 
1990}.  The  Report  and  Order  was 
adopted  to  facilitate  the  development  of 
wireless  cable  service  as  a  viable 
competitor  in  the  multichannel  video 
marketplace,  by  revising  the  rules 
governing  the  various  microwave  radio 
channels  that  can  be  used  collectively  to 
provide  wireless  cable  service.  The 
Order  on  Reconsideration  modifies  and 
clarifies  some  decisions  made  in  the 
Report  and  Order.  Rule  chants 
included  new  standards  for  (1) 
Interference  protection  for  Instructional 
Television  Fixed  Service  (TTFS)  stations 
which  lease  excess  capacity  to  wireless 
cable  operators;  (2)  ITFS  excess 
capacity  leasing  requirements;  (3)  signal 
boosters  of  very  low  power;  (4) 
interference  analyses  filed  by 
Multichaimel  Multipoint  Distribution 
Service  (MMDS)  applicants  with  regard 
to  ITFS  stations;  (5)  ITFS  service 
requirements  for  MMDS  applicants;  and 
(6)  Cable  Antenna  Relay  Service  (CARS) 
eligibihty. 

EFFECTIVE  DATE  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Milne,  Common  Carrier  Bureau. 
202-634-1772. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Coounission's  Order  on 
Reconsideration  in  Gen.  Dockets  90-^ 
and  80-113.  adopted  September  26. 1991. 


and  released  October  25. 1991.  The 
complete  text  of  this  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  aormal 
businew  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center,  at 
room  248. 1919  M  Street.  NW.. 
Washington,  DC  20554  (202-452-1422). 

Paperwork  Reduction  Statement 

The  Commission  has  submitted  the 
following  Informatioa  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act.  as  amended  (44  U.SXI 
3501.  et  seq.). 

Title:  Amendment  of  parts  1.  21, 431  74 
and  78  of  the  Commission's  rules 
Governing  Use  of  the  Frequencies  in  the 
2.1  and  2.5  GHz  Bands  Affecting:  Private 
Operationsl-flxed  Microwave  Service. 
Multipoint  Distribution  Service. 
Multichannel  Multipoint  Distribution 
Service.  Instructional  Television  Fixed 
Service,  and  Cable  Television  Relay 
Service. 

OMB  Number  3060-0464, 

Action:  New  and  modified  coUectioBS. 

Respondents:  Businesses  (including 
small  businesses);  individuals  or 
households. 

Frequency  of  Response:  On  occasion. 

1.  Section  21 .902(1] — Frequencies 
(ITFS  Coordination  Requirement). 

(a)  Engineering  Analyses  for  ITFS 
construction  permittees  by  MMDS 
lottery-winning  applications  and  MMDS 
non-mutually-exdusive  applications.    « 

Estimated  Annua]  Burden:  100 
responses;  4000  hours  on  total  industry. 
40  hours  each. 

(b)  Section  21.g02(i)(3),  (4)  &  (5)— flTS 
Service  Notice. 

Estimated  Annual  Burden:  100 
responses;  100  hours  on  total  industry.  1 
hour  each. 

2.  Section  21.902{i}{6)— ITFS  Petition 
to  Deny. 

Estimated  Annual  Burden:  35 
responses;  700  hours  on  total  industry, 
20  hours  each. 

3.  Section  21.913(g)-^^S  Signal 
Booster  Stations  of  very  low  power. 

Estimated  Annual  Burden:  100 
responses;  200  hours  on  total  industry.  2 
hours  each. 

4.  Section  74.903 — Interference, 
a.  Sections  74.903(b)(5)  and  (d). 

Engineering  Analyses  by  ITFS 
applicants  for  ITFS  stations  that  lease 
excess  capacity  for  wireless  cable 
operations. 
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Estimated  Annual  Burden:  40 
responses;  800  hours  on  total  industry. 
20  hours  each. 

b.  Section  74.903(e).  Interference 
Protection  Request  for  TIFS  stations. 

Estimated  Annual  Burden:  202 
responses;  101  hours  on  total  industry. 
Vi  hour  each. 

5.  Section  74.931(e}— ITFS  Excess 
Capacity  Leasing. 

a.  Section  74.931(e)(2).  Advance 
Written  Notice  of  ITFS  Lessor's 
Recapture. 

Estimated  Annual  Burden:  10 
responses;  5  hours  on  total  industry.  ^ 
hour  each. 

6.  Section  74.985— TTFS  Signal  booster 
stations. 

a.  Sections  74.985(b)  and  (c).  Signal 
Boosters  may  not  exceed  service  area. 

Estimated  Annual  Burden:  20 
responses;  40  hours  on  total  industay,  2 
hours  each. 

b.  Section  74.98S(g).  ITFS  Signal 
Boosters  of  very  low  power. 

Estimated  Annual  Burden:  20 
responses;  40  hours  on  total  industry.  2 
hours  each. 

Estimated  public  reporting  burdens  for 
the  collections  of  information  are 
indicated  above.  These  estimates 
Include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of  information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Federal  Communications 
Commission.  Information  Resources 
Branch,  room  416,  Paperwork  Reduction 
Project  (3060-0464).  Washington,  DC 
20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0464).  Washington,  DC 
20503. 

Synopsis  of  Order  on  Reconsideration 

1.  This  Order  on  Reconsideration 
modifies  and  clarifies  rules  adopted  in 
the  Report  and  Order,  adopted  October 
11. 1990,  and  released  October  26. 1990 
(see  55  FR  46006  (Oct.  31, 1990)), 
concerning  MDS  and  ITFS  stations  used 
singularly  or  collectively  to  provide 
wireless  cable  service.  After 
reexamining  the  issues  raised  in  various 
petitions  for  reconsideration,  it  was 
decided  that,  with  regard  to  most  issues. 
various  petitioners  reiterated  ai;guments 
presented  and  factors  previously 
considered  by  the  Commission.  These 
requests  for  reconsideration  were 
denied.  For  example,  the 
reconsideration  order  does  not  rescind 
or  narrow  the  scope  of  the  cable 
ownership  and  leasing  prohibitions  of 


SS  21.912  and  74.931(e).  >  Our  rules  still 
prohibit  ownership  interests  in,  control 
of,  or  leasing  of  MDS  or  ITFS  capacity 
by  cable  television  companies,  directly 
or  indirectly,  in  geographic  areas  which 
overlap  the  MDS  or  MMDS  protected 
service  areas,  or  are  within  20  miles  of 
an  ITFS  transmitter,  for  cable  franchise 
areas  lacking  two  or  more  competing 
cable  television  companies.  See  Report 
and  Order.  55  FR  46006. 46006-15  (Oct. 
31. 1990).  In  addition,  the 
reconsideration  order  fails  to  rescind  the 
new  cut-off  rule  for  MDS  and  MMDS 
applications,  47  CFR  21.914.  It  was 
determined  that  the  rule  was  adopted 
and  will  be  applied  in  a  lawful  manner. 
The  reconsideration  order  also  fails  to 
enlarge  the  protected  service  area  of 
MDS  stations,  as  defined  by  47  CFR 
21.902(d).  The  Commission  was  not 
persuaded  that  it  was  in  the  public 
interest  to  make  the  requested 
enlargement  at  this  time. 

3.  However,  some  ndes  were  modified 
or  clarified  on  reconsideration  in  order 
to  enhance  the  availability  of  wireless 
cable  operations,  to  facilitate 
competition  in  the  multichannel  video 
marketplace,  while  preserving  the 
ability  of  ITFS  stations  to  fulfill  the 
function  of  providing  educational 
programming  for  instructional  use. 

2.  Specifically,  this  Order  on 
Reconsideration  adopts  the  following 
rule  changes: 

(a)  Instructional  Televisions  Fixed 
Service  (ITFS)  stations  which  lease 
excess  capacity  to  wireless  cable 
operators  are  protected  from  harmful 
interference  during  hours  of  wireless 
cable  operations. 

(b)  The  ITFS  excess  capacity  leasing 
rules  were  revised  to  give  ITFS  licensees 
greater  flexibility  in  scheduling  their 
programming.  The  elimination  of  time- 
of-day  and  day-of-week  requirements 
allows  the  ITFS  licensees  to  determine 
the  weekly  scheduling  distribution  of 
ITFS  programming,  while  still  requiring 
the  ITFS  licensee  to  provide  20  hours  of 
ITFS  programming  per  week  per 
channel.  AH  hours  not  used  for  ITFS 
programming  may  be  leased  to  a 
wireless  cable  operator.  The  recapture 
requirement  of  an  additional  20  hours 
per  week  per  channel  was  revised  to  the 
extent  that  the  ITFS  lessor  now  must 
provide  one  year  advance  written  notice 
to  the  wireless  cable  lessee.' 


(c)  A  signal  booster  of  very  low  power 
may  be  constructed  and  operated,  prior 
to  FCC  authorization,  if  certain 
prescribed  conditions  are  met*  This 
change  will  relieve  ITFS  licensees  and 
wireless  cable  operators  of  regulatory 
and  economic  burdens,  while  at  the 
same  time  preventing  harmful 
interference  to  authorized  facilities. 

(d)  In  addition  to  the  previously- 
existing  requirement  that  Multichannel 
Multipoint  Distiibution  Service  (MMDS) 
applicants  must  file  an  interference 
analysis  for  each  ITFS  Hcensee.  MMDS 
applicants  now  also  must  file  an 
interference  analysis  for  each  ITFS 
construction  permittee. 

(e)  The  MMDS  application 
requirements  concerning  ITFS  stations 
were  revised  to  reduce  the  number  of 
interference  analyses  which  must  be 
prepared  by  MMDS  applicants  and 
reviewed  by  ITFS  Hcensees  and 
construction  permittees.  ITFS  licensees 
and  construction  permittees  must 
review,  and  possibly  file  objections  to. 
interference  analyses  filed  only  by 
MMDS  applicants  who  either  win 
lotteries  or  file  applications  which  are 
not  mutually-exclusive.  This  eliminates 
the  necessity  to  review  interference 
analyses  filed  by  all  MMDS  applicants. 
Thus,  the  number  of  interference 
analyses  to  be  reviewed  is  substantially 
reduced. 

(!)  The  Cable  Antenna  Relay  Service 
(CAJ^S)  eligibility  rules  were  revised  to 
the  limited  extent  to  allow  ITFS  point- 
to-point  operations  on  the  E  or  F 
channels  to  migrate  to  CARS  spectmm 
where  CARS  spectrum  is  suitable 
alternative  spectrum.  See  55  FR  46006. 
46006-15  (Oct.  31. 1990). 

Regulatory  Flexibility  Act  Analysis 

1.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605.  it  is 
certified  that  the  adopted  rules  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  by  easing  the 
regulatory  burden  for  microwave 


'  On  September  26. 1991.  in  the  Second  Report 
and  Order  in  this  tame  rulemaking  proceeding,  the 
CoBunlsaion  also  adapted  some  revisions  to  the  nil* 
provisions  oonceming  HTS  cable  prohibitions,  and 
therefore,  renumbered  the  ruie  subsection.  As  of 
lanuary  2, 1992.  the  ITFS  cable  prohibitions  will  b« 
found  in  47  CFR  74.931  (h).  (i).  and  {Q. 

'  The  reoonsideraUoii  order,  as  requested, 
specifies  that  FTPS  licensees  are  allowed  to  lease 


excess  capacity  to  wireless  cable  operator*  in  audi 
a  manner  as  to  allow  the  wireless  cable  operator  to 
use  channel  mapping  technology.  As  requested,  and 
in  order  to  facilitate  excess  capacity  teasing  for 
wireless  cable  service.  rTFS  omnidirectional 
antenna  proposals  to  provide  lease  wireless  ceblc 
service  will  be  considered. 

*  In  the  Second  Report  and  Order  in  this  same 
rulemaking  proceeding,  also  adopted  on  September 
28. 1991.  the  Commission  is  reallocating  the 
Operational  Pixed  Service  (OPS)  H<hannels  to 
MDS.  The  Commission  stated  speciHcally  in  the 
Order  on  Reconsideration  that  an  H-channel  MDS 
Hcensee,  may  also  apply  for  authorization  to 
construct  and  operate  a  signal  booster,  including  a 
low-power  signal  booster,  and  may  use  specific 
provisions  adopted  in  the  Order  on  Reconsideratioo 
concerning  low-power  signcl  boosters. 


I 
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services  which  may  be  used  fonvireless 
cable  operations. 

2.  The  Secretary  shall  send  a  copy  of 
this  Order  on  Reconsideration,  including 
the  Final  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354.  94  Stat. 
1164.  5  U.S.C.  601  et  seq.  (1981)). 

Ordering  Clauses 

1.  For  the  reasons  set  forth  above, 
parts  1.  21.  74  and  78  of  the 
Commission's  rules  are  hereby  amended 
as  discussed  herein  and  as  shown 
below.  It  is  ordered.  That  this  Order  of 
Reconsideration  will  be  effective 
December  30, 1991. 

2.  It  is  further  ordered.  That  the" 
motion  requesting  stay  of  the 
effectiveness  of  the  new  MDS/MMDS 
cut-off  rule  is  dismissed.  //  is  also 
further  ordered.  That  the  untimely 
request  for  reconsideration  filed  by 
Hector  Juan  Figueroa  is  dismissed. 


4.  Accordingly.  //  is  ordered.  That 
pursuant  to  the  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i)  and  303(r), 
and  §  1.429(i)  of  the  Commission's  rules. 
47  CFR  1.429(i),  the  Petitions  for 
Reconsideration  or  Clarification  filed  in 
this  proceeding  are  granted  to  the  extent 
indicated  herein,  and  in  all  other 
respects  are  denied. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  21 

Communications  common  carriers. 
Domestic  public  fixed  radio  services. 

47  CFR  Part  74 

Television  broadcasting. 
Experimental,  auxiliary,  and  special 
broadcast  and  other  program 
distributional  service. 


47  CFR  Part  78 

Cable  television.  Cable  television 
relay  service. 

Amendatory  Text 

Parts  1,  21.  74.  and  78  of  chapter  I  of 
title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  pait  1  is 
revised  to  read  as  fdUows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154,  303;  Implement,  5 
U.S.C.  552;  Sec.  3001(a),  Pub.  L  101-239, 103 
Slat.  2108, 47  U.S.C.  15a  unless  otherwise 
noted. 

2.  The  authority  citation  for  subpart  G 
of  part  1  is  removed. 

3.  Section  1.1105  is  amended  by 
adding  paragraph  (7)(h]  to  read  as 
follows: 

9  1.110S    Schedule  of  charges  for  common 
carrier  services. 


Action 


FCC 


No. 


Fee 

unoorA 


Fee 

typ« 
code 


Address 


(7)*  •  • 

(ti)  MOS  Signal  Booster, 
(i)  Application _. 


494 


r*)  Certification  o(  Completion  of  Construction 494A 


$50    CSB Federal  CommunicalJons  Commission,  Common  Carrier  Domestic 

Radio,  P.O.  Box  358155,  Pittsburgh,  PA  15251-6155. 
$50    CC8 


PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

4.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1.  2.  4.  201-205.  20a  215. 
218.  303.  307.  313.  314.  403.  404.  410,  602:  48 
Slat.  1064. 1066,  1070-1073. 1078, 1077. 1080. 
1082. 1083. 1087. 1094. 1098, 1102.  as  amended: 
47  U.S.C.  151. 154.  201-205,  208.  215.  218,  303, 
307.  313,  314,  403.  602;  47  U.S.C,  552. 

§  21.901    [Amended] 

5.  Section  21.901  is  amended  by 
removing  and  reserving  paragraph 
{d)(l). 

6.  Section  21.902  is  amended  by 
revising  paragraph  (f)(2).  redesignating 
paragraphs  (i)  and  (j)  as  (j)  and  (k),  and 
by  adding  new  paragraph  (i),  to  read  as 
follows: 

921.902    Frequency  interference. 
•        •        •        •        •  ^ 

(0*  *  * 

(2)  Adjacent  channel  interference  Is 
defined  as  the  ratio  of  the  desired  signal 
to  undesired  signal  present  in  an 
adjacent  channel,  at  the  output  of  a 


reference  receiving  antenna  oriented  to 
receive  the  maximum  desired  signal 
level.  Harmful  interference  will  be 
considered  present  when  a  free  space 
calculation  determines  that  this  ratio  is 
less  than  0  dfi.  In  the  alternative, 
harmful  interference  will  be  considered 
present  for  an  Instructional  Televisiop 
Fixed  Service  (ITFS)  station  constructed 
before  May  26, 1983.  when  a  free  space 
calculation  determines  that  this  ratio  is 
less  than  10  dB,  unless  the  license  for  a 
Multipoint  Distribution  Service  station 
in  the  2596-2690  MHz  frequency  band  is 
conditioned  on  the  proffer  to  the 
affected  ITFS  station  licensee  of 
equipment  capable  of  providing  a  ratio 
of  0  dB  or  more  at  no  expense  to  the 
ITFS  station  licensee,  and  also 
conditioned,  if  necessary,  on  installation 
of  such  equipment,  absent  a  showing  by 
the  affected  ITFS  station  licensee 
demonstrating  good  cause  and  that  the 
proposed  equipment  will  not  provide  a 
ratio  of  0  dB  or  more  or  that  installation 
of  such  equipment,  at  no  expense  to  the 
ITFS  station  licensee,  is  not  possible. 


(i)(l)  For  each  application  for  facilities 
in  the  2596-2644  MHz  frequency  band 
filed  on  or  after  December  30, 1991,  the 
applicant  must  submit  an  analysis 
demonstrating  that  operation  of  the 
applicant's  transmitter  will  not  cause 
harmful  interference  to  any  existing  E- 
channel  or  F-channel  Instructional 
Television  Fixed  Service  (ITFS)  station, 
hcensed  or  with  a  construction  permit 
authorized,  with  a  transmitter  site 
within  50  miles  of  the  coordinates  of  the 
Multichannel  Multipoint  Distribution 
Service  (MMDS)  station's  proposed 
transmitter  site. 

(i)  In  the  alternative,  an  applicant  for 
an  MMDS  station  may  submit  a 
statement  from  the  ITFS  licensee  or 
construction  permittee  stating  that  the 
ITFS  licensee  or  construction  permittee 
does  not  object  to  operation  of  the 
MMDS  station. 

(ii)  In  the  alternative,  an  applicant  for 
an  MMDS  station  may  submit  an 
analysis  demonstrating  that  there  are  no 
ITFS  licenses  or  construction  permittees, 
as  described  in  paragraph  (i)(1)  of  this 
section,  within  SO  miles  of  the 
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coordinates  of  the  proposed  transmitter 
site  of  the  MMDS  station. 

(2)  For  each  application  described  in 
paragraph  (i)(l)  of  this  section,  the 
applicant  must  file  the  required  analysis 
on  or  before  the  60th  day  after  public 
notice. 

(i)  For  MMDS  applications  which 
participate  in  a  lottery,  this  public  notice 
described  at  paragraph  (i)(2)  of  this 
section  is  the  notice  announcing  the 
selection  of  the  applicant's  application 
by  lottery  for  qualification  review. 

(ii)  For  MMDS  applications  which  do 
not  participate  in  a  lottery,  this  public 
notice  described  at  paragraph  (i)(2)  of 
this  section  is  the  notice  announcing 
that  the  applicant's  application  is  not 
mutually-exclusive  widi  other  MMDS 
applications. 

(3)  For  each  application  described  in 
paragraph  (i)(l)  of  this  section,  the 
applicant  must  serve,  by  certified  mail, 
return  receipt  requested,  on  or  before 
the  day  the  analysis  described  in 
paragraph  (i)(l)  of  this  section  must  be 
filed  with  the  Commission,  a  copy  of  the 
analysis  described  in  paragraph  (i)(l)  of 
this  section,  on  each  rTFS  licensee  or 
construction  permittee  described  in 
paragraph  (i](l)  of  this  section. 

(4)  For  each  application  described  in 
paragraph  (i)(l)  of  this  section,  die 
applicant  must  file  with  the  analysis 
described  in  paragraph  (i)(l)  of  this 
section  a  certificate  of  service  of  the 
analysis  as  described  in  paragraph  (i)(3) 
of  this  section; 

(5)  For  each  application  described  in 
paragraph  (i)(l)  of  this  section,  the 
applicant  must  file,  on  or  before  the 
120th  day  after  the  public  notice  as 
described  in  paragraph  (i)(2)  of  this 
section,  a  written  notice  which  contains 
the  following: 

(i)  Caption— ITFS  Service  Notice: 

(ii)  Applicant's  name,  address, 
proposed  service  area  and  channel 
group;  

(iii)  A  list  of  each  ITFS  hcensee  and 
construction  permittee  described  in 
paragraph  (i)(l)  of  this  section; 

(iv)  A  list  of  the  date  each  ITFS 
licensee  and  constmction  permittee 
described  in  paragraph  (i)(l)  of  this 
section  received  a  copy  of  the  analysis 
described  in  paragraph  (i)(l)  of  this 
section,  or  a  notation  of  lack  of  receipt 
by  the  ITFS  licensee  or  construction 
permittee  of  a  copy  of  the  interference 
analysis  on  or  before  such  120th  day. 
together  with  a  description  of  its  efforts 
for  receipt  by  each  such  licensee  or 
construction  permittee  lacking  receipt  of 
the  analysis. 

(6)(i)  Notwithstanding  the  provisions 
of  S  1.824(c)  of  this  chapter  and 
S  21.30(a)(4),  for  each  application 
described  in  paragraph  (i)(l)  of  this 


section,  any  ITFS  licensee  and  any  ITFS 
construction  permittee  described  in 
paragraph  (i)(l)  of  this  section  may  file 
*  with  the  Commission  on  or  before  the 
120th  day  after  the  public  notice 
described  in  paragraph  (i)(2)  of  this 
section,  a  petition  to  deny  the  MMDS 
apphcation. 

(ii)  Except  for  the  requirements  as  to 
the  filing  time  deadline,  this  petition  to 
deny  must  otherwise  comply  with  the 
provisions  of  {  21.3a 

(iii)  In  addition,  this  ITFS  petition  to 
deny  must: 

(A)  Identify  the  subject  MMDS 
application,  including  the  applicant's 
name,  station  location,  channel  group, 
and  application  file  number, 

(8)  Include  a  certificate  of  service 
demonstrating  service  on  the  subject 
MMDS  applicant  by  certified  mail, 
return  receipt  requested,  on  or  before 
the  120th  day  after  the  MMDS  public 
notice  described  in  paragraph  (i)(2)  of 
this  section; 

(C)  Include  a  demonstration  that  it 
made  efforts  to  reach  agreement  with 
the  MMDS  applicant  but  was  unable  to 
do  so; 

(D)  Include  an  engineering  analysis 
that  operation  of  the  proposed  MMDS 
station  will  cause  harmful  interference 
to  its  ITFS  station: 

(E)  Include  a  demonstration,  in  those 
cases  in  which  the  MMDS  applicant's 
analysis  is  dependent  upon 
modificaHon(8)  to  the  ITFS  facility,  that 
the  harmful  interference  cannot  be 
avoided  by  the  proposed  substitution  of 
new  or  modified  equipment  to  be 
supplied  and  installed  by  the  MMDS 
applicant,  at  no  expense  to  the  ITFS 
licensee  or  construction  permittee;  and 

(F)  Be  limited  to  raising  objections 
concerning  the  potential  for  harmful 
interference  to  its  ITFS  station  or 
concerning  a  failure  by  the  MMDS 
applicant  to  serve  the  ITFS  licensee  cr 
construction  permittee  with  a  copy  of 
the  interference  analysis  described  in 
paragraph  (i)(l)  of  this  section. 

(iv)  The  Commission  will  presume  an 
ITFS  licensee  or  construction  permittee 
described  in  paragraph  (i)(l]  of  this 
section  has  no  objection  to  operation  of 
the  MMDS  station,  if  the  ITFS  licensee 
or  construction  permittee  fails  to  file  a 
petition  to  deny  by  the  deadliae 
prescribed  in  paragraph  (j)(6)(i)  of  this 
section. 
***** 

7.  Section  21.913  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

$21,913    Signal  booster  stations. 

***** 

(g)  However,  an  MOS,  MMDS,  or  ITFS 
licensee  may  install  and  commence 
operation  of  a  signal  booster  station  that 


has  a  maximum  power  level  of  —9  dBW 
EIRP  and  which  does  not  extend  service 
beyond  the  boundaries  of  an  MDS 
station's  protected  service  area  or 
beyond  an  ITFS  licensee's  registered 
receive  site,  subject  to  the  condition  that 
for  60  days  after  authorization  no 
objection  or  petition  to  deny  is  filed  by 
an  authorized  cochannel  or  adjacent- 
channel  ITFS,  MDS,  or  MMDS  station 
with  a  transmitter  within  5  miles  of  the 
coordinates  of  the  primary  transmitter  of 
the  signal  booster,  if: 

(1)  An  application  on  Form  491  or 
Form  330,  with  the  required  filing  fee,  is 
filed  with  the  Commission  within  48 
hours  of  installation: 

(2)  Such  application  includes  a 
certification  that  the  maximum  power 
level  of  the  signal  booster  transmitter 
does  not  exceed  -9  dBW  EIRP; 

(3)  Such  apphcation  includes  a 
description  of  the  signal  booster 
technical  specifications  (including 
antenna  gain  and  azimuth),  the 
coordinates  of  the  booster  and  receivers, 
and  the  street  address  of  the  signal 
booster 

(4)  Such  application  includes  a 
certification  that  no  registered  receiver 
of  an  ITFS  E  or  F  channel  station, 
constructed  prior  to  May  26, 1983,  is 
located  with  a  1  mile  radius  of  the 
coordinates  of  the  booster,  or  in  the 
alternative,  a  consent  statement  from 
the  affected  ITFS  licensee; 

(5)  Such  application  includes  a 
certification  that  no  environmental 
assessment  location  as  defined  at 

S  1.1307  of  this  chapter  is  affected  by 
installation  and/or  operation  of  the 
signal  booster; 

(6)  Such  application  includes  a 
certification  of  service  of  this 
application  on  each  MDS,  MMDS,  and/ 
or  ITFS  station  licensee  with  protected 
service  areas  or  registered  receivers 
within  a  5  mile  radius  of  the  coordinates 
of  the  booster, 

(7)  Such  application  includes  a 
consent  statement  from  each  MDS, 
MMDS,  or  ITFS  station  licensee  whose 
signal  is  repeated  by  the  signal  booster 

(8)  Such  application  includes  a 
demonstration  that  the  proposed  signal 
booster  site  is  within  the  protected 
service  area  of  the  MDS/MMDS  station, 
if  the  signal  of  an  MDS  or  an  MMDS 
station  is  repeated; 

(9)  Such  application  includes  a 
demonstration  that  the  power  flux 
density  at  the  edge  of  the  MDS  station's 
protected  service  area  does  not  exceed 
-75.6  dBW/m».  if  the  signal  of  an  MDS 
station  is  repeated: 

(10)  Such  application  includes  a 
certification  that  the  antenna  structure 
will  extend  less  than  6.10  meters  (20 
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feet)  above  the  ground  of  natural 
formation  or  less  than  6.10  meters  (20 
feet)  above  an  existing  manmade 
structure  (other  than  an  antenna 
structure);  and 

(11)  Such  application  includes  a 
certiPication  that  the  MDS,  MMDS,  or 
ITFS  licensee  understands  and  agrees 
that  in  the  event  harmful  interference  is 
claimed  by  the  filing  of  an  objection  or 
petition  to  deny,  the  licensee  must 
terminate  operation  within  two  (2)  hours 
of  written  notification  by  the 
Commission  and  must  not  recommence 
operation  until  receipt  of  written 
authorization  to  do  so  by  the 
Commission.  ' 

PART  74->EXPERIMENTAL, 
AUXILIARY,  AND  SPEaAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

8.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  Sees.  4,303,  48  Stat  1066.  as 
amended.  1082.  as  amended:  47  U.S.C.  154, 
303.  unless  otherwise  noted.  Interpret  or 
apply  sees.  301.  303.  307,  48  Stat.  1081, 1082. 
as  amended.  1083.  as  amended:  47  U.S.C.  301, 
303.  307. 

9.  Section  74.903  is  amended  by 
revising  paragraph  (a)(2],  adding 
paragraph  (b)(5),  and  adding  paragraphs 
(d)  and  (e)  to  read  as  follows: 

§  74.903    Intarferenc*. 

(a)-   •  • 

(2)  Adjacent  channel  interference  is 
defined  as  the  ratio  of  the  desired  signal 
to  undesired  signal  present  in  an 
adjacent  channel,  at  the  output  of  a 
reference  receiving  antenna  oriented  to 
receive  the  maximum  desired  signal 
level.  Harmful  interference  will  be 
considered  present  when  a  free  space 
calculation  determines  that  this  ratio  is 
less  than  0  dB.  In  the  alternative, 
harmful  interference  will  be  considered 
present  for  an  Instructional  Television 
Fixed  Service  (ITFS)  station  constructed 
before  May  26, 1963,  when  a  free  space 
calculation  determines  that  this  ratio  is 
less  than  10  dB,  unless  the  individual 
receive  site  under  consideration  has 
been  subsequently  upgraded  with  up-to- 
date  reception  equipment,  in  which  case 
the  ratio  shall  be  less  than  0  dB,  or 
unless  the  license  for  an  ITFS  station  is 
conditioned  on  the  proffer  to  the 
affected  ITFS  station  licensee  of 
equipment  capable  of  providing  a  ratio 
of  0  dB  or  more  at  no  expense  to  the 
affected  IIFS  station  licensee,  and  also 
conditioned,  if  necessary,  on  installation 
of  such  equipment  absent  a  showing  by 
the  affected  ITFS  station  licensee 
demonstrating  good  cause  and  that  the 
proposed  equipment  will  not  provide  a 


ratio  of  0  dB  or  more  or  that  installation 
of  such  equipment,  at  no  expense  to  the 
ITFS  station  licensee,  is  not  possible. 
Absent  information  presented  to  the 
contrary,  the  Commission  will  assume 
that  reception  equipment  installation 
occurred  simultaneously  with  original 
station  equipment. 
***** 

(b)  •  *  * 

(5)  An  analysis  of  the  potential  for 
harmful  interference  within  the 
protected  service  area,  as  defined  at 
S  21.902(d)  of  this  chapter,  of  any 
authorized  or  previously-proposed 
8tation(s]  described  at  paragraph  (d)  of 
this  section. 
***** 

(d)  Each  authorized  or  previously- 
proposed  applicant,  construction 
permittee,  or  licensee  who  proposes  to 
lease  excess  capacity  to  a  "wireless 
cable"  operator  pursuant  to 

S  74.931(e)(2)  must  be  protected  from 
harmful  electrical  interference  for  the 
hours  of  such  transmissions  within  a 
protected  service  area  as  defined  at 
S  21.902(d)  of  this  chapter.  Applicants 
are  expected  to  cooperate  fully  and  in 
good  faith  with  an  authorized  or 
previously-proposed  applicant, 
construction  permittee,  or  licensee  who 
leases  or  proposes  to  lease  excess 
capacity  to  a  "wireless  cable"  operator 
pursuant  to  S  74.931(e)(2),  in  attempting 
to  resolve  problems  of  potential 
interference  to  such  operations  before 
bringing  the  matter  to  the  attention  of 
the  Commission. 

(e)  Each  ITSF  applicant,  permittee,  or 
hcensee  who  wishes  to  claim  the 
protection  described  at  paragraph  (d)  of 
this  section  must  request  such  protection 
in  writing  in  its  initial  application  for  a 
new  station,  in  an  application 
amendment,  or  by  modification 
application. 

10.  Section  74.931  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

S  74.931    Purpose  and  permlsslbl*  ••rvic*. 
***** 

(e)  A  licensee  may  use  excess 
capacity  on  each  channel  to  transmit 
material  other  than  the  ITFS  subject 
matter  specified  in  paragraphs  (a),  (b), 
(c),  and  (d)  of  this  section  subject  to  the 
following  conditions: 

(1)  If  the  time  or  capacity  leased  is  not 
to  be  used  for  "wireless  cable" 
operations,  the  licensee  must  preserve  at 
least  40  hours  per  week,  including  at 
least  6  hours  per  weekday  (Monday 
through  Friday),  excluding  holidays  and 
vacation  days,  for  ITFS  purposes  on  that 
channel.  The  40-hour  preservation  may 
consist  of  airtime  strictly  reserved  for 


ITFS  use  and  not  used  for  non-ITFS 
programming,  or  of  time  used  for  non- 
ITFS  programming  but  subject  to  ready 
recapture  by  the  licensee  for  ITFS  use 
with  no  economic  or  operational 
detriment  of  the  licensee.  At  least  20 
hours  per  week  of  the  preserved  time  on 
each  channel  must  be  used  for  ITFS 
programming,  including  at  least  3  hours 
per  weekday,  excluding  holidays  and 
vacation  days,  except  as  provided  in 
paragraph  (e)(3)  of  this  section.  Only 
ITFS  programming  and  preserved 
airtime  scheduled  between  8  a.m.  and  10 
p.m.  Monday  through  Saturday,  will 
qualify  to  meet  these  requirements. 

(2)  If  the  time  or  capacity  leased  is  to 
be  used  for  "wireless  cable"  operations, 
before  leasing  excess  capacity  on  any 
one  channel,  the  licensee  must  provide 
at  least  20  hours  per  week  of  ITFS 
programming  on  that  channel,  except  as 
provided  in  paragraph  (e)(3)  of  this 
section.  All  hours  not  used  for  ITFS 
programming  may  be  leased  to  a 
"wireless  cable"  operator.  An  additional 
20  hours  per  week  per  channel  must  be 
reserved  for  recapture  by  the  ITFS 
licensee  for  its  ITFS  programming, 
subject  to  one  year's  advance,  written 
notification  by  the  ITFS  licensee  to  its 
"%vireles8  cable"  lessee.  These  hours  of 
recapture  are  not  restricted  as  to  time  of 
day  or  day  of  the  week,  but  may  be 
established  by  negotiations  between  the 
ITFS  licensee  and  the  "wireless  cable" 
lessee. 

(3)  For  the  first  two  years  of  operation, 
an  ITFS  entity  may  lease  excess 
capacity  if  it  provides  ITSF 
programming  at  least  12  hours  per 
channel  per  week,  including  up  to  four 
hours  of  ITFS  usage  per  day. 

(4)  The  licensee  may  schedule  the 
ITFS  programming  and  use  automatic 
channel  switching  equipment  so  as  to 
employ  channel  mapping  technology  to 
lease  to  a  "wireless  cable"  operator. 
However,  an  ITFS  applicant  should 
request  only  as  many  channel  as  it 
needs  to  fulfill  its  educational 
requirements. 

(5)  All  of  the  capacity  available  on 
any  subsidiary  channel  of  any 
authorized  channel  may  be  used  for  the 
transmission  of  material  to  be  used  by 
others. 

(6)  When  an  ITFS  licensee  makes 
capacity  available  on  a  common  carrier 
basis,  it  will  be  subject  to  common 
carrier  regulation.  A  licensee  operating 
as  a  common  carrier  is  required  to  apply 
for  the  appropriate  authorization  and  to 
comply  with  all  policies  and  rules 
applicable  to  that  service.  Responsibility 
for  making  the  initial  determination  of 
whether  a  particular  activity  is  common 
carriage  rests  with  the  ITFS  licensee. 
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Initial  determinations  by  the  licensees 
are  subject  to  Commission  examination 
and  may  be  reviewed  at  the 
Commission's  discretion. 

(7)  An  ITFS  applicant,  permittee,  or 
licensee  may  use  an  omnidirectional 
antenna  to  facilitate  the  leasing  of 
excess  capacity  to  "wireless  cable" 
operators. 

(8)  Leasing  activity  may  not  cause 
unacceptable  interference  to  cochannel 
and  adjacent-channel  operations. 
***** 

11.  Section  74.985  is  revised  in  its 
entirety  to  read  as  follows: 

S  74.985    Signal  booster  station*. 

(a)  Authorizations  for  Instructional 
Television  Fixed  Service  (ITFS)  booster 
stations  may  be  granted  to  an  ITFS 
applicant,  permittee  or  licensee,  or  to  a 
third  party  with  a  fully-executed  lease 
agreement  with  an  ITFS  applicant, 
permittee,  or  licensee.  The  eligibility 
requirements  of  §  74.932  will  not  apply 
to  such  third-party  booster  station 
applicants.  A  signal  booster  station  may 
not  extend  service  beyond  a  registered 
receive  site  of  the  primary  ITFS  station. 
No  booster  station  may  be  authorized 
for  retransmission  of  signals  from  an 
MDS,  MMDS,  or  ITFS  station  without 
the  written  consent  of  the  licensee  of  the 
station  whose  signals  are  retransmitted. 

(b)  In  addition  to  the  other  appHcation 
requirements  of  this  Part  and  of  Form 
330,  each  application  for  a  signal 
booster  station  that  would  retransmit  an 
ITFS  signal  must  include  a 
demonstration  that  the  proposed  signal 
booster  station  will  not  transmit  a  signal 
to  a  receiver  site  that  is  beyond  a 
previously-registered  receive  site  of  the 
primary  ITFS  station. 

(c)  In  addition  to  the  other  application 
requirements  of  this  part  and  of  Form 
330,  each  application  for  a  signal 
booster  station  that  would  retransmit  an 
ITFS  signal  must  include  a 
demonstration  that  the  power  flux 
density  of  the  ITFS  signal  does  not  ' 
exceed  -75.6  dBW/m*  at  the  edge  of  a 
protected  service  area  for  the  primary 
ITFS  transmitter  station,  as  defined  by 

S  21.902(d)  of  this  chapter. 

(d)  In  addition  to  the  other  application 
requirements  of  this  part  and  of  Forms 
494  and  330,  each  application  for  a 
signal  booster  station  must  include  a 
demonstration  that  the  proposed  signal 
booster  station  will  cause  no  harmful 
interference  to  cochannel  or  adjacent- 
channel,  authorized  or  previously- 
proposed  ITFS,  MDS,  or  MMDS,  stations 
with  transmitters  within  50  miles  of  the 
proposed  booster  station's  transmitter 
site. 

(e)  In  addition  to  the  other  application 
requirements  of  this  part  and  of  Forms 


494  and  330,  each  application  for  a 
signal  booster  station  must  include  a 
written  consent  statement  of  the 
licensee  of  each  MDS,  MMDS,  and  ITFS 
station  whose  signal  is  retransmitted. 

(f)  The  output  power  of  the  signal 
booster  transmitter  station  must  not 
exceed  18  dBW  EIRP. 

(g)  However,  an  MDS.  MMDS,  or  ITFS 
licensee  may  install  and  commence 
operation  of  a  signal  booster  station  that 
has  a  maximum  power  level  of  -9  dBW 
EIRP  and  which  does  not  extend  service 
beyond  the  boundaries  of  an  MDS 
station's  protected  service  area  or 
beyond  an  ITFS  licensee's  registered 
receive  site,  subject  to  the  condition  that 
for  60  days  after  authorization  no 
objection  or  petition  to  deny  is  filed  by 
an  authorized  cochannel  or  adjacent- 
channel  ITFS,  MDS,  or  MMDS  station 
with  a  transmitter  within  5  miles  of  the 
coordinates  of  the  primary  transmitter  of 
the  signal  booster,  if: 

(1)  An  application  on  Form  494  or 
Form  330,  with  the  required  filing  fee.  is 
filed  with  the  Commission  within  48 
hours  of  installation; 

(2)  Such  application  includes  a 
certification  that  the  maximum  power 
level  of  the  signal  booster  transmitter 
does  not  exceed  -9  dBW  EIRP; 

(3)  Such  application  includes  a 
description  of  the  signal  booster 
technical  specifications  (including 
antenna  gain  and  azimuth),  the 
coordinates  of  the  booster  and  receivers, 
and  the  street  address  of  the  signal 
booster; 

(4)  Such  application  includes  a 
certification  that  no  environmental 
assessment  location  as  defined  at 

S  1.1307  of  this  chapter  is  affected  by 
installation  and/or  operation  of  the 
signal  booster 

(5)  Such  application  includes  a 
certification  of  service  of  this 
application  on  each  MDS,  MMDS,  and/ 
or  ITFS  station  licensee  with  protected 
service  areas  or  registered  receivers 
within  a  5  mile  radius  of  the  coordinates 
of  the  booster; 

(6)  Such  application  includes  a 
consent  statement  from  each  MDS, 
MMDS,  or  ITFS  station  licensee  whose 
signal  is  repeated  by  the  signal  booster; 

(7)  Such  application  includes  a 
demonstration  that  the  proposed  signal 
booster  site  is  within  the  protected 
service  area  of  the  MDS/MMDS  station, 
if  the  signal  of  an  MDS  or  an  MMDS 
station  is  repeated; 

(8)  Such  application  includes  a 
demonstration  that  the  proposed  signal 
booster  site  will  not  transmit  a  signal  to 
a  receiver  site  that  is  beyond  a 
previously-registered  receive  site  of  the 
primary  ITFS  station,  if  the  signal  of  an 
ITFS  station  would  be  repeated. 


(9)  Such  application  includes  a 
demonstration  that  the  power  flux 
density  of  the  ITFS  signal  does  not 
exceed  -75.6  dBW/m*  at  the  edge  of  a 
protected  service  area  for  the  primary 
ITFS  transmitter  station,  as  defined  by 
§  21.902(d)  of  this  chapter. 

(10)  Such  application  includes  a 
certification  that  the  antenna  structure 
will  extend  less  than  6.10  meters  (20 
feet)  above  the  ground  or  natural 
formation  or  less  than  6.10  meters  (20 
feet)  above  an  existing  manmade 
structure  (other  than  an  antenna 
structure);  and 

(11)  Such  application  includes  a 
certification  that  the  MDS.  MMDS,  or 
ITFS  licensee  understands  and  agrees 
that  in  the  event  harmful  interference  is 
claimed  by  the  filing  of  an  objection  or 
petition  to  deny,  the  licensee  must 
terminate  operation  within  two  (2)  hours 
of  written  notification  by  the 
Commission  and  must  not  recommence 
operation  until  receipt  of  written 
authorization  to  do  so  by  the 
Commission. 


PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

12.  The  authority  citation  for  part  76 
continues  to  read: 

Authority:  Sees.  2.  3,  4,  301.  303,  307.  30a 
309,  48  Stat.,  as  amended,  1064, 1065, 1066, 
1081, 1082. 1083, 1084, 1085;  47  U.S.C.  152. 153. 
154.  301,  307,  308.  309. 

13.  Section  78.13  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$78.13    Eligibility  for  Hcansa. 


(e)  Licensees,  construction  permittees, 
and  applicants  of  channels  in  the 
Instructional  Television  Fixed  Service 
(ITFS)  as  defined  in  S  74.901  ifi 

(1)  The  station  is  authorized  or  the 
application  proposes  authorization  as  a 
point-to-point  operation;  and 

(2)  Grant  of  a  CARS  license  would 
allow  displacement  of  any  E  or  F 
channel  of  the  ITFS  point-to-point 
operation  by  a  Multipoint  Distribution 
Service  (MDS)  or  Multichannel 
Multipoint  Distribution  Service  (MMDS) 
applicant,  conditional  licensee,  or 
licensee. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

|FR  Doc.  91-27140  Filed  11-12-01:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  th«  Secrvtary 
48  CFR  Part  352 

ACQUISITION  REGULATION; 
PUBLICATION;  CORRECTION 

AOENCf:  Department  of  Health  and 
Human  Services  (HHS). 
action:  Final  rule;  correction. 


summary:  The  Department  of  Health 
and  Human  Services  is  correcting  its 
acquisition  regulation  which  was 
published  as  a  final  rule  in  the  Federal 
Register  on  Wednesday,  October  23. 
1991  (56  FR  54797). 
EFFECTIVE  DATE:  November  13. 1991. 
FOR  FURTHER  INFORMATIOM  COMTACT  Mr. 
Ed  Lanham  (202)  245-8890. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  at  56  FR  54797  included  amendatory 
language  of  section  352.270-6.  The 
amendatory  language  for  amendment 
number  2  is  corrected  to  read: 


2.  In  section  352.270-6.  the  first 
sentence  in  paragraph  (a)  of  the  clause 
is  amended  by  removing  the  comma 
after  the  word  "publish"  and  by 
removing  the  phrase  "and  make 
available  through  accepted  channels.". 

Dated:  November  5, 1991. 
Terrence  J.  Tychan, 
Acting  Deputy  Assistant  Secretary  for 
Management  and  Acquisition. 
[FR  Doc.  91-27179  Filed  11-12-91;  &45  am] 
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Vol.  56.  No.  219 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

issuance  of  Quarterly  Report  on  the 
Regulatory  Agenda 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Issuance  of  regulatory  agenda. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  third  quarter, 
July  through  September,  of  1991.  The 
agenda  is  issued  to  provide  the  public 
with  information  about  NRC's 
rulemaking  activities.  The  Regulatory 
Agenda  is  a  quarterly  compilation  of  all 
rules  on  which  the  NRC  has  recently 
completed  action,  or  has  proposed 
action,  or  is  considering  action,  and  of 
all  petitions  for  rulemaking  that  the  NRC 
has  received  that  are  pending 
disposition. 

addresses:  a  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  Vol.  10,  No.  3,  is 
available  for  inspection,  and  copying  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level). 
Washington,  DC. 

In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it.  a 
customer  may  call  (202)  275-2060  or 
(202)  275-2171  or  write  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082.  Washington,  DC  20013-7082. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone:  (301)  492-7758,  toll-free 
number  (800)  368-5642. 

Dated  at  Bethesda.  Maryland,  this  28th  day 
of  Octohe-- 1991. 


For  the  Nuclear  Regulatory  Coipmission. 
Donnie  H.  Grimsley, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

(PR  Doc.  91-27232  Filed  11-12-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

14  CFR  Part  255 

(Docket  No.  46494;  Notice  No.  91-20] 

RIN  2105-AB47 

Computer  Reservation  System  (CRS) 
Regulations 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  is 
considering  whether  to  readopt  and 
modify  its  existing  rules  governing 
computer  reservations  systems  (CRSs). 
The  Department  initiated  this 
rulemaking  because  its  existing  CRS 
rules  (14  CFR  part  255)  would  have 
expired  on  December  31, 1990,  unless 
extended  by  the  Department.  The 
Department  later  extended  that  date  to 
November  30. 1991.  The  Department, 
however,  will  be  unable  to  complete  a 
rulemaking  on  whether  new  CRS  rules 
should  be  adopted  by  November  30, 
1991.  The  Department  has  tentatively 
determined  that  the  existing  rules 
should  be  maintained  until  May  31, 1992, 
to  enable  the  Department  to  complete 
the  CRS  rulemaking. 
DATES:  Comments  must  be  submitted  on 
or  before  November  18, 1991. 
ADDRESSES:  Comments  must  be  filed  in 
room  4107,  Docket  46494,  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590.  Late 
filed  comments  will  be  considered  to  the 
extent  possible. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Ray  or  Gwyneth  Radloff,  Office 
of  the  General  Counsel,  400  7th  St..  SW., 
Washington,  DC  20590.  (202)  366-4731  or 
366-9305,  respectively. 
SUPPl^MENTARY  INFORMATION: 

Introduction 

The  Department's  rules  governing 
computer  reservations  systems  (CRSs) 


operated  in  the  United  States,  14  CFR 
part  255,  were  originally  adopted  by  the 
Civil  Aeronautics  Board  (the  "Board")  in 
1984,  and  by  their  terms  would  have 
expired  on  December  31, 1990.  unless 
renewed  by  us.  (When  the  Board  ceased 
to  exist  on  December  31, 1984,  most  of 
its  remaining  functions,  including 
responsibility  for  the  rules,  transferred 
to  us.) 

We  began  this  proceeding  to  consider 
whether  we  should  readopt  those  rules 
and,  if  so,  whether  to  modify  them,  by 
issuing  an  advance  notice  of  proposed 
rulemaking  requesting  comments  on 
these  issues.  Advance  notice  of 
proposed  rulemaking,  Computer 
Reservations  Systems,  54  FR  38870 
(September  21, 1989).  Because  we 
received  a  large  number  of  comments 
raising  a  number  of  difficult  economic 
and  policy  issues,  we  were  unable  to 
publish  a  notice  of  proposed  rulemaking, 
much  less  complete  the  rulemaking,  by 
December  31. 1990.  We  therefore 
extended  the  current  rules'  expiration 
date  to  November  30, 1991.  55  FR  53149 
(December  27. 1990). 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  early  this  year.  56 
FR  12586  (March  26, 1991).  We 
tentatively  concluded  that  the  rules 
should  be  readopted  with  several 
significant  changes.  We  also  asked  for 
further  information  and  analysis  on 
several  complex  issues,  such  as  the 
claim  that  the  systems  contain 
architectural  bias  giving  their  airline 
affiliates  an  unfair  advantage  in 
obtaining  bookings  from  their  travel 
agency  subscribers. 

Comments  and  reply  comments  on  the 
NPRM  were  filed  by  the  Justice 
Department,  Michigan  and  a  group  of  17 
states  and  territories,  the  European  Civil 
Aviation  Conference,  the  CRS  vendors 
and  the  carriers  controlling  the  CRSs 
(American,  Covia,  United,  Woridspan. 
Delta,  Northwest,  TWA.  and  System 
One  and  Continental  jointly),  six  other 
U.S.  airlines  (Alaska,  America  West, 
Midway,  Pan  American.  Southwest,  and 
USAir),  15  foreign  airlines  and  airline 
groups  (Aer  Lingus,  Air  Canada,  Air 
France,  Alitalia,  British  Airways,  KLM, 
LTU  International,  Lufthansa,  the  Orient 
Airlines  Association,  Sabena,  SAS, 
Swissair,  TAP,  Varig,  and  Virgin 
Atlantic),  the  two  major  travel  agency 
trade  associations  (the  American 
Society  of  Travel  Agents  and  the 
Association  of  Retail  Travel  Agents),  the 
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United  States  Tour  Operators 
Association,  a  number  of  travel  agency 
and  agent  parties,  Dallas-Fort  Worth 
civic  parties,  a  manufacturer  of  third- 
party  software,  the  National  Business 
Travel  Association,  several  individuals, 
and  the  Competitive  Enterprise  Institute. 
The  range  of  views  presented  by  these 
parties  runs  from  the  position  that  no 
CRS  rules  are  necessary  to  the  position 
that  much  stronger  rules  than  those 
proposed  by  our  NPRM  are  necessary. 

Northwest  included  with  its  reply 
comments  a  motion  asking  us  to  require 
the  vendors  to  submit  certain  additional 
information  on  the  reliability  of  each 
system's  functionality  and 
communications  links  for  transactions 
on  non-vendor  carriers.  We  granted 
Northwest's  motion  because  we 
cq;icluded  that  the  reliability 
information  would  help  us  evaluate  the 
comments.  Order  91-8-63  (August  30, 
1991).  The  required  information  and  the 
conunents  by  other  parties  on  it  were 
filed  within  the  next  six  weeks. 

Need  for  Extending  the  Expiration  Date 

We  will  be  unable  to  complete  our 
rulemaking  on  whether  the  rules  should 
be  readopted,  with  or  without  changes, 
by  November  30, 1991.  the  rules'  current 
expiration  date  under  S  255.10(b).  The 
difficulty  and  number  of  the  issues 
raised  in  the  rulemaking  have  made  it 
impossible  for  us  to  issue  final  rules  by 
the  end  of  this  year.  In  addition,  our 
decision  to  obtain  additional 
information  on  CRS  reliability  and  give 
other  parties  an  opportunity  to  comment 
on  that  information  has  also  kept  us 
from  meeting  the  November  30  deadline. 
As  a  result,  we  have  tentatively 
determined  to  extend  the  rules' 
expiration  date  to  May  31, 199Z 

Keeping  the  current  rules  in  force  until 
this  proceeding's  completion  will,  by 
preserving  the  status  quo,  prevent  the 
disruption  that  would  otherwise  occur  if 
the  rules  were  allowed  to  expire  and  if 
we  thereafter  adopted  similar  ndes 
governing  CRS  operations.  The  vendors, 
other  airlines,  and  travel  agencies  have 
been  operating  their  businesses 
consistently  with  the  rules  and  on  the 
assumption  that  other  Rima  would  do 
the  same.  If  the  rules  expired,  the 
vendors  might  well  change  their 
methods  of  operation,  which  would 
probably  require  other  firms  to  change 
their  operating  methods  as  well,  even 
though  we  might  well  readopt  CRS  rules 
at  a  later  point.  Rather  than  create  the 
possibility  for  such  disruption,  we 
believe  that  we  would  benefit  the 
vendors,  the  airlines,  the  travel 
agencies,  and  the  pubhc  by  preserving 
the  status  quo  until  we  determine 


whether  CRS  rules  are  still  necessary 
and,  if  so,  which  ones. 

We  are  therefore  proposing  to  change 
the  expiration  date  of  the  current  rules 
from  November  30, 1991,  to  May  31. 
1992.  We  expect  to  be  able  to  complete 
the  rulemaking  by  May  31. 199Z  Of 
course,  we  intend  to  complete  this 
proceeding  earlier  if  possible. 

Comments  on  this  proposed  extension 
of  the  termination  date  will  be  due  five 
days  after  publication  of  this  notice. 
After  considering  the  comments,  we  will 
issue  a  final  rule.  We  find  it  necessary 
to  provide  only  a  five-day  period  for 
comments  because  a  rule  extending  the 
termination  date  must  be  adopted  by 
November  30.  The  short  comment  period 
should  not  prejudice  any  party,  since 
parties  have  already  had  an  opportunity 
to  comment  on  the  need  for  CRS  rules 
by  commenting  on  the  NPRM  (and  the 
earlier  advance  notice  of  proposed 
rulemaking)  and  since  any  extension  of 
the  current  rules  would  merely  maintain 
the  status  quo.  We  also  note  that  no  one 
opposed  the  extension  of  the  expiration 
date  from  December  31, 1990.  to 
November  3a  1991,  and  that  few  parties 
in  this  proceeding  contend  that  we 
should  let  the  rules  expire,  although 
American,  United,  and  Covia  have 
asserted  that  CRS  rules  are 
unnecessary. 

Regulatory  Impact  Analysis 

Executive  Order  12291  requires  each 
executive  agency  to  prepare  a  regulatory 
impact  analysis  for  every  "major  rule", 
the  Order  defines  a  major  rule  as  one 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
a  major  increase  in  costs  or  prices  for 
consimters.  individual  industries, 
federal  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment.  Investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The  CRS 
regulations  appear  to  be  a  major  rule, 
since  they  would  probably  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more. 

Our  proposal  to  change  the  current 
rules'  termination  date  to  May  31, 1992. 
would  keep  in  force  the  existing  rules  on 
CRS  operations.  When  the  Board 
conducted  its  rulemaking,  it  included  a 
tentative  regulatory  impact  analysis  in 
its  notice  of  proposed  rulemaking  and 
make  that  analysis  final  when  it  issued 
its  final  rule.  In  addition,  our  NreM 
contained  such  a  regulatory  impact 
analysis,  although  that  analysis  was 
largely  directed  at  the  proposals  made 
by  the  NPRM.  We  believe  that  the 


Board's  analysis,  as  modified  by  the 
NPRM's  analysis,  remains  apphcable  to 
our  proposal  to  extend  the  rules' 
expiration  date  and  that  no  new 
regulatory  impact  statement  appears  to 
be  necessary.  However,  we  will 
consider  comments  from  any  parties  on 
that  analysis  before  we  make  our 
proposal  final. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354)  is  designed  to  ensure  that 
agencies  consider  flexible  approaches  to 
the  regulation  of  small  businesses  and 
other  small  entities.  It  requires 
regulatory  flexibility  analyses  for  rules 
that,  if  adopted,  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities. 

Postponing  the  rules'  termination  date 
to  May  31, 1992.  will  not  modify  the 
existing  regulation  of  small  businesses. 
The  Board's  notice  of  proposed 
rulemaking  contained  an  initial 
regulatory  flexibility  analysis  on  the 
impact  of  the  rides,  and  the  Board 
discussed  the  comments  on  that  analysis 
in  its  final  rule.  The  Board's  analysis 
appears  to  be  valid  for  our  proposed 
extension  of  the  rules'  termination  date. 
Accordingly,  we  will  adopt  the  Board's 
analysis  as  our  tentative  regulatory 
flexibility  statement  We  will  consider 
any  comments  filed  on  that  analysis 
when  we  decide  whether  to  adopt  this 
proposal 

Paperwork  Reduction  Act 

This  proposal  will  not  impose  any 
collection-or-information  requirements 
and  so  is  not  subject  to  the  Paperwork 
Reduction  Act  Public  Law  96-511,  44 
U.S.C.  Chapter  35. 

Federalism  Implications 

The  rule  proposed  in  this  notice  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812.  we  have 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  for  14  CFR  Part  255 

Air  Carriers,  Antitrust  Reporting  and 
Recordkeeping  Requirements. 

Accordingly,  the  Department  of 
Transportation  proposes  to  amend  14 
CFR  part  255,  Carrier-owned  Computer 
Reservation  Systems,  as  follows: 
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PART  255— CARRIER-OWNED 
COMPUTER  RESERVATIONS 
SYSTEMS 

1.  The  authority  citation  for  Part  255 
continues  to  read  as  follows: 

Authority.  Sees.  102,  204,  401 411,  419 1102; 
Pub.  L  85-728  as  amended.  72  Slat  74a  743, 
760,  769,  797;  92  SUt.  1732;  49  U.S.C.  1302, 
1324, 1374. 1381. 1389, 1502. 

2.  Section  255.10  is  revised  to  read  as 
follows:  "* 

8256.10    Review  antf  tenninatfon. 

Unless  extended,  this  mle  shall 
terminate  on  May  31, 1992. 

Issued  in  Washington.  DC  on:  November  7. 
1991. 

Samuel  K.  Skinaar. 

Secretary  of  Transportation. 

[FR  Doc  91-27417  Filed  11-8-91;  2:23  pm] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 


(RaiMM  No.  94-2M15;  fVm  No.  S7-2&^1; 
iBf  natlwial  Satlaa  Beta—  Na  338] 

RIN  323S-AF44 

Proposed  Temporary  Risk 
Assessment  Rules 

agency:  Securities  and  Exchange 

Commission. 

action:  Extension  of  tine  for  comment 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  extending  the  date  by 
which  comments  on  Securities  Exchange 
Act  Release  No.  29635  (August  30, 1991); 
56  FR  44014.  (September  6, 1991)  which 
proposed  temporary  risk  assessment 
rules  17h-lT  and  17h-2T  must  be 
submitted  from  November  5, 1991.  to 
December  2, 1991.  The  Commission  has 
received  a  request  to  extend  the 
comment  period  and  believes  that  an 
extension  of  time  is  appropriate,  given 
the  novel  nature  of  the  proposed  risk 
assessment  rules. 

DATES:  Conunents  must  be  received  on 
or  before  December  2, 1991. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Stop  6-0,  Washington.  DC  20549. 
AU  comment  letters  should  refer  to  File 
No.  S7-25-91.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Commisskto's  Public 
Reference  Room,  450  Fifth  Sti«et  NW, 
Washington,  DC  20Ma 
FWI  niRTMat  INFORMATION  CONTACn 
Roger  G.  CoCfui,  (202)  272-7375.  Division 


of  Market  Regulation,  450  Fifth  Street 
NW..  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  In 

Securities  Exchaqge  Release  Na  29635, 
the  Commission  proposed  for  comment 
Rules  17h-lT  and  i;1i-2T.  which 
together  with  proposed  Form  17-H. 
would  set  forth  the  risk  assessment 
recordkeeping  and  reporting 
requirements  for  associated  persons  of 
registered  broker-dealers.  Based  on  the 
novel  issues  presented  in  the  release, 
the  Securities  Industry  Association  has 
requested  an  extension  of  the  comment 
period.  The  Commission  herein  is 
extending  the  comment  period  for 
Securities  Exchange  Act  Release  No. 
29635  from  November  5, 1991,  to 
December  2, 1991. 

Dated:  November  7, 1991. 

By  the  CoauitisMoa. 
JoBathan  G.  Katx. 
Secretary. 
(FR  Doc.  91-27252  Piled  n-12-01;  8:45  am] 

BMJMO  CODE  SS1S-S1-H 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[P8-44-M1 
RIN  1545-AOSO 

Low-Income  Housing  Credit 

AOCNCT:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMftUUtv:  lliia  document  contains 
proposed  Income  Tax  Regulations 
concerning  the  low-income  housing 
credit  under  section  42  of  the  Internal 
Revenue  Code.  The  proposed 
regulations  discuss  the  application  of 
the  not-for-profit  rules  of  section  183  to 
activities  entitling  taxpayers  to  claim 
low-income  housing  credits. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
January  13, 1992. 
ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  (Attii:  CC:CORP:T:R 
(PS-44-90),  room  5228),  Washington,  DC 
20044.  In  the  alternative,  comments  and 
requests  may  be  hand  delivered  to: 
CC:CORP:T:R  (PS-^4-90),  Infernal 
Revenue  Service,  room  5228, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  F.  Handleman,  (202)  377-6349  (not  a 
toll-free  call). 


SUPPLBMENTARV  INFORMATION: 

Background 

Iliis  document  contains  proposed 
regulations  providing  certain  rules  for 
the  low-income  hoasing  credit  of  section 
42,  which  was  enacted  by  section  252  of 
the  Tax  Reform  Act  of  1986  (Pub.  L  99- 
514],  and  amended  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L 100-647).  the  Revenue 
Reconciliation  Act  of  1988  (Pub.  L  101- 
239),  and  the  Revenue  Reconciliation 
Act  of  1990  (Pub.  L  101-508).  Since  the 
enactment  of  the  low-income  housing 
credit  taxpayers  hav6  raised  questions 
concerning  the  application  of  the  not- 
for-profit  rules  of  section  183  to  low- 
income  housing  credit  activities.  The 
proposed  regulations  address  this  issue. 

Explanation  of  Provision 

TTje  current  regulations  under  sections 
42  and  183  do  not  provide  guidance  as  to 
whether  the  not-for-profit  restrictions  of 
section  183  apply  to  activities  that  allow 
taxpayers  to  ciaim  the  low-inoome 
housing  credit  under  section  4Z.  The 
low-income  housing  credit  under  section 
42  replaced  a  variety  of  tax  preferences 
available  under  prior  law  for  low- 
income  rental  bousing  because  the 
credit  was  thought  to  be  a  more  efficient 
mechanism  for  encouraging  the 
provision  of  such  housing.  See  S.  Rep. 
No.  313,  99th  Cong.,  2d  Sess.  758-59 
(1986),  1986-3  (Vol.  3)  C.B.  758-59. 
Although  no  explicit  reference  is 
contained  in  section  42  or  its  legislative 
history  regarding  its  interaction  with 
section  183,  the  legislative  history  of  the 
low-income  housing  credit  indicates  that 
Congress  contemplated  that  tax  benefits 
such  as  the  credit  and  depreciation 
would  be  available  to  taxpayers 
investing  in  low-income  housing,  even 
thou^  such  an  iirvestment  would  not 
otherwise  provide  a  potential  for 
economic  retum. 

Therefore,  to  reflect  the  congressional 
intent  in  enacting  section  42,  die  tntemal 
Revenue  Service  proposes  to  exercise  its 
regulatory  authority  under  section  42  (n) 
to  provide  that  section  183  will  not  be 
used  to  limit  or  disallow  the  credit.  The 
proposed  regulation  in  $  1.42-4  (a) 
provides  in  the  case  of  a  qualified  low- 
income  building  with  respect  to  which 
the  low-income  housing  credit  under 
section  42  is  allowable,  section  183  does 
not  apply  to  disallow  losses,  deductions. 
or  credits  attributable  to  the  ownership 
and  operation  of  the  building.  The 
foregoing  rule  will  be  effective  for 
buildings  placed  in  service  after 
December  31. 1986.  Notwithstanding  the 
foregoing  rule,  however,  losses, 
deductions,  or  credits  attributable  to  the 


»7606  Federal  Register  /  Vol.  56.  No.  219  /  Wednesday.  November  13.  1991  /  Proposed  Rules 


ownership  and  operation  of  a  qualified 
low-income  building  with  respect  to 
which  the  low-income  housing  credit 
under  section  42  is  allowable  may  be 
limited  or  disallowed  under  other 
provisions  of  the  Code  or  principles  of 
tax  law.  See.  e.g..  sections  38(c).  163(d), 
465,  469;  Knetsch  versus  United  States, 
364  U.S.  361  (1960)  ("sham"  or 
"economic  substance"  analysis):  and 
Frank  Lyon  Co.  versus  Commissioner, 
435  U.S.  561  (1978)  ("ownership" 
analysis). 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defmed  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  was  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  and  held  upon  written  request 
by  any  person  who  timely  submits 
written  comments  on  the  proposed  rules. 
Notice  of  the  time,  place  and  date  for  the 
hearing  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Paul  F.  Handleman,  O^ice 
of  the  Assistant  Chief  Counsel  (Pass- 
throughs  and  Special  Industries). 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Service  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.37-1 
Through  1.44A-1 

Credits.  Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  Sec.  7805.  68A  Stat.  017  (26 
U.S.C.  7805)  •  *  •  Section  1.42-4  is  also 
issued  under  26  U.S.C.  42(n)  *  *  * 

Para.  2.  New  $  1.42-4  is  added  to  read 
as  follows: 

(  1.42-4  Application  of  not-for-profit  rules 
of  MCtion  183  to  low-Income  housing  credit 
actWItles. 

(a)  Inapplicability  to  section  42.  In  the 
case  of  a  qualified  low-income  building 
with  respect  to  which  the  low-income 
housing  credit  under  section  42  is 
allowable,  section  183  does  not  apply  to 
disallow  losses,  deductions,  or  credits 
attributable  to  the  ownership  and 
operation  of  the  building. 

(b)  Limitation.  Notwithstanding 
paragraph  (a)  of  this  section,  losses, 
deductions,  or  credits  attributable  to  the 
ownership  and  operation  of  a  qualified 
low-income  building  with  respect  to 
which  the  low-income  housing  credit 
under  section  42  is  allowable  may  be 
limited  or  disallowed  under  other 
provisions  of  the  Code  or  principles  of 
tax  law.  See,  e.g..  Sections  38(c),  163(d), 
465,  469:  Knetsch  versus  United  States, 
364  U.S.  361  (1960)  ("sham"  or 
"economic  substance"  analysis);  and 
Frank  Lyon  Co.  versus  Commissioner, 
435  U.S.  561  (1978)  ("ownership" 
analysis). 

(c)  Effective  date.  The  rules  set  forth 
in  paragraphs  (a)  and  (b)  of  this  section 
shall  be  effective  with  respect  to 
buildings  placed  in  service  after 
December  31. 1986. 

Frsd  T.  Goldberg,  Jr., 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  91-27173  Filed  11-12-91:  8:45  am] 
MUMOCOOC  M30-01-«l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-321,  RM-7833] 

Radio  Broadcasting  Services;  Port  SL 
JOS.FL 

aocncy:  Federal  Communications 

Commission. 

ACTtOM:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  >A^MTO 
Limited  Partnership  proposing  the 
substitution  of  Channel  228C2  for 
Channel  228C3  at  Port  St.  loe,  Florida, 
and  modification  of  its  construction 
permit  for  Station  WMTO(FM)  to 
specify  the  higher  class  channel. 
Channel  228C2  can  be  allotted  to  Port  St. 
)oe  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.7  kilometers  (4.8  miles) 
southeast  at  petitioner's  specified  site. 
The  coordinates  are  North  Latitude  29- 
45-17  and  West  Longitude  85-15-26.  In 
accordance  with  section  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 

DATES:  Comments  must  be  filed  on  or 
before  December  30, 1991,  and  reply 
comments  on  or  before  January  14, 1992. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Erwin  G.  Krasnow,  Vemer, 
Liipfert.  Bemhard,  McPherson  and    • 
Hand.  901 15th  Street,  NW.,  suite  700. 
Washington,  DC  20005-2301  (Attorney 
for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ).  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPUEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-321,  adopted  October  2A,  1991,  and 
released  November  7, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422. 1714  2l8t  Street. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 
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For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  io  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  CoTnmumcatiom  Commrasion. 
MtctMel  C  Rujer, 

Assistant  Chief,  Allocations  Branch,  Policy 
andRuks  Division.  Mass  Media  Bureau. 
[FR  Doc.  91^7283  Filed  11-12^91;  8:45  am] 
aaiMQ  coei  «7ii-«i-M 

47  CFR  Part  73 

[MM  Docket  Na  91-320,  RM-7832] 

Radio  Broadcasting  Sendees; 
Brunswick,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Robert  L 
Yontz  proposing  the  allotment  of 
Chaimel  281A  at  Brunswick,  Georgia,  as 
the  community's  third  local  FM  service. 
Channel  281A  can  be  allotted  to 
Brunswick  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  proposed  allotment 
are  North  Latitude  31-10-00  and  West 
Longitude  81-29-48. 
DATES:  Comments  must  be  filed  ob  or 
before  December  30, 1991,  and  reply 
comments  on  or  before  lanuary  14, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  Griffith  Johnson,  Jr, 
Bryan.  Cave,  McPheeters  A  McRoberts, 
700 13th  Street  NW.,  suite  700, 
Washington,  DC  20005-^960  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  DocketNo. 
91-320,  adopted  October  28. 1991,  and 
released  November  7, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M^ 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington.  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  tssned  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  sach  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Medio  Bureau. 
[FR  Doc.  91-27282  Piled  11-12-91: 8:45  am) 
BIUJNO  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  Na  91-319,  RM-7844] 

Radio  Broadcasting  Services;  Blakely, 
GA 

AQENCV:  Federal  Commnnications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  docmneot  requests 
comments  on  a  petition  by  Hirsch 
Broadcasting,  Inc.,  requesting  the 
substitution  of  Channel  226C3  for 
Channel  226A  at  Blakely.  GA,  and 
modification  of  the  license  for  Station 
WDKZ(FM)  to  specify  the  higher  class 
chamiel.  Channel  226C3  can  be  allotted 
to  Blakely  at  the  petitioner's  specified 
site  in  compliance  with  the 
Commission's  minimom  distance 
separation  reqairesients  with  a  site 
restriction  of  16.6  kilometers  (10.3  miles) 
southwest  of  the  community.  The 
coordinates  are  North  Latitude  31-17-00 
and  West  Longitude  85-04-00.  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 
DATES:  Comments  must  be  Hied  on  or 
before  December  30, 1991,  and  reply 
comments  on  or  befere  January  14, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Roy  F.  Perkins,  Jr.,  1724 


Wbitewood  Lane,  Hemdon.  Virginia 
22070  (Attorney  for  petitioner).  '     - 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls.  Mass  Media  Btu«au. 

(202)634-6530. 

SUPPLEMENTARY  MPORMATION:  This  is  a 

synopsis  of  the  Commission's  Nodce  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-319.  adopted  October  28, 1991.  and 
released  November  7. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
noimal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center  (202)  452-1422, 1714  21st  Street 
NW,  Washington,  DC  2003a 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoald  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all«x 
parte  contacts  are  prohibited  io 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ax  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47Cail  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureaa. 
(FR  Doc.  91-27284  Rled  11-12-81: 8:45  am] 

BILUNQ  CODE  (Tia-OI-ll 


47  CFR  fart  73 

[MM  Docket  No.  91-317,  RM-7S54] 

Radio  Broadcasting  Services;  Marshall, 
MN 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by 
Paradise  Broadcasting  of  Marshall,  Inc., 
proposing  the  substitution  of  Channel 
298C3  for  Channel  296A  at  Marshall, 
Minnesota,  and  modification  of  the 
license  for  Station  KBJJ(FM)  to  specify 
operation  on  the  higher  class  channel. 
The  coordinates  for  Channel  298C3  are 
44-24-37  and  95-51-43.  In  accordance 


5y08 


Federal  Register  /  Vol.  56,  No.  219  /  Wednesday.  November  13.  1991  /  Proposed  Rules 


with  §  1.42(g)  of  the  Commission's  Rules, 
we  shall  not  accept  competing 
expressions  of  interest  in  the  use  of  the 
higher  powered  channel  at  Marshall  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  interested 
parties. 

DATES:  Comments  must  be  Tiled  on  or 
before  December  30. 1991.  and  reply 
comments  on  or  before  January  14, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  Tiling  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Frank  R. 
Jazzo.  Fletcher.  Heald  &  Hildreth,  1225 
Connecticut  Avenue.  NW..  suite  400, 
Washington.  DC  20036. 
FOR  FURTHER  irtFORMATION  CONTACT 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-5630. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-317  adopted  October  28. 1991.  and 
released  November  7, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M' 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street.  NW., 
Washington,  DC  20036.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 

[PR  Doc.  91-27285  Filed  11-12-91:  8:45  am| 

NUJNO  COOE  W12-01-M 


47  CFR  Part  73 

(MM  Docket  No.  91-318,  RM-78531 

Radio  Broadcasting  Services;  Three 
Lakes,  Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Three 
Lakes  Broadcasting  proposing  the 
allotment  of  Channel  229C2  to  Three 
Lakes,  Wisconsin,  as  that  community's 
first  local  broadcast  service.  The 
coordinates  for  Channel  229C2  are  45- 
47-48  and  89-10-06.  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  229C2  at  Three 
Lakes. 

DATES:  Comments  must  be  filed  on  or 
before  December  30, 1991,  and  reply 
comments  on  or  before  January  14. 1992. 

AOORESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioner's  counsel,  as  follows:  Susan 
Rester  Miles,  Hessian,  McKasy  & 
Soderberg  Professional  Association, 
4700  IDS  Center,  Minneapolis. 
Minnesota  55402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFOflMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-318  adopted  October  28. 1991.  and 
released  November  7, 1991.  TTie  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1714  21st  Street  NW.. 
Washington.  DC  20038  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU~in  47  CFR  Fart  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-27286  Filed  U-lZ-m.  &-45  am) 
BiujNa  CODE  sria^i-M 


Notices 


5760IF 


Federal  Register 

Vol.  56.  No.  219 

Wednesday.  November  13.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  n)eetings,  agency 
decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  ar>d  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Cooperative  Forestry  Research 
Advisory  Council;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1987,  (Pub. 
L.  92-463.  86  Stat.  770-776)  U.S. 
Department  of  Agriculture  announces 
the  following  meeting: 

Name:  Cooperative  Forestry  Research 
Advisory  Council, 

Date:  December  11-12. 1991. 

Time:  8:30  a.m. — 5  p.m. 

Place:  Room  338B  &  338C  Aerospace 
Center,  901  D  Street,  SW.,  Washington. 
DC. 

Type  of  Meeting:  Open  to  public. 
Persons  may  participate  in  the  meeting 
if  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  by  contacting  the  person  below. 

Purpose:  The  council  will  be 
deliberating  the  Mclntire-Stennis 
Cooperative  Forestry  Research  program 
with  particular  emphasis  on  the 
National  Research  Council  report, 
"Forestry  Research:  A  Mandate  for 
Change",  forestry  and  natural  resources 
policy,  the  National  Research  Initiative, 
and  international  forestry. 

Contact  Person  for  Agenda  and  More 
Information:  Peter  A.  Muscato, 
Cooperative  State  Research  Service, 
room  329,  Aerospace  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC,  20250-2200;  telephone  (202)  401- 
4515. 

Dated:  November  6, 1991. 
Clare  I.  Harris, 

Associate  Administrator,  Cooperative  State 
Research  Service. 

(FR  Doc.  91-27275  Filed  11-12-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trads  Administration 

A-58S-809 

Certain  Small  Business  Telephone 
Systems  and  Subassemblies  Thereof 
From  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AOENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  from 
the  respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  small 
business  telephone  systems  and 
subassemblies  thereof  (SBTS)  from 
Japan.  The  review  covers  one 
manufacturer/ exporter  of  this 
merchandise  to  the  United  States, 
Iwatsu  Electric  Co.,  Ltd..  and  the  period 
August  3. 1989  through  November  30. 
1990.  We  preliminarily  find  a  margin  of 
104.62  percent  for  the  manufacturer/ 
exporter.  Iwatsu. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  November  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Tom  Futtner  or  Timothy  Volker.  Office 
of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-3814/ 
8120. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  11, 1989,  the 
Department  of  Commerce  (The 
Department)  published  in  the  Federal 
Register  (54  Fll  50789)  an  antidumping 
duty  order  on  certain  small  business 
telephone  systems  and  subassemblies 
thereof  from  Japan.  On  December  20. 
1990,  the  respondent,  Iwatsu  Electric 
Co.,  Ltd.  (Iwatsu),  requested  an 
administrative  review  of  the 
antidumping  duty  order.  We  initiated 
the  review,  covering  the  period  August 
3, 1989  through  November  30, 1990,  on 
January  30. 1991  (56  FR  3445). 


Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  small  business  telephone 
systems  and  subassemblies  thereof, 
currently  classifiable  under  Harmonized 
Tariff  Schedule  item  numbers 
8517.30.2000.  8517.30.2500,  8517.30.3000, 
8517.10.0020,  8517.10.0040,  8517.10.0050. 
8517.10.0070.  8517.10.0080.  8517.90.1000, 
8517.90.1500.  8517.90.3000.  851&30.1000. 
8504.40.0004,  8504.40.0008,  8504.40.0010. 
8517.61.0010,  8517.81.0020,  8517.90,4000. 
and  8504.40.0015. 

Certain  small  business  telephone 
systems  and  subassemblies  thereof  are 
telephone  systems,  whether  complete  or 
incomplete,  assembled  or  unassembled, 
with  intercom  or  internal  calling 
capability  and  total  non-blocking  port 
capacities  of  between  two  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  a  small  business 
telephone  system  if  it  functions  to  its  full 
capability  only  when  operated  as  part  of 
a  small  business  telephone  system. 
These  subassemblies  are  defined  as 
follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  Answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  Housing;  hand  set;  cord  (line 
or  hand  set);  power  supply;  telephone 
set  circuit  cards;  console  circuit  cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  as  a  key  service 
unit,  control  unit,  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  units  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  connectors  to  accept  circuit 
cards  or  modules;  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
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consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  oatpot  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts.  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  l>een 
excluded  from  this  investigation:  (1) 
Nonproprietary  industry-standard  ("tip/ 
ring"3  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  a  covered  system, 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  fimctions;  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3j  adjtmct  software 
used  on  external  data  processing 
equipment 

Such  or  Similar  Comparisons 

Pursuant  to  sectioo  771(ieKC)  of  tlis 
Tariff  Act  we  established  foor 
categories  of  "sucfa  or  similar" 
merchandise  consisting  of:  (a)  Control 
and  switching  equipment;  (b)  circuit 
cards  and  modulier,  (c)  telephone  sets 
and  consoles:  and  (d)  complete  small 
business  telephone  systems  f 'systems"). 

Product  comparisons  were  made  using 
criteria  which  are  ranked  in  order  of 
importance.  For  control  and  switching 
equipment  we  used  the  following 
criteria:  (1)  Port  capacity  based  on 
minimum  operational  configuration;  (2) 
type  of  central  microprocessor  and  (3) 
read-only  memory  [ROM]  ti?y,  For 
circuit  cards  and  modules  we 
considered:  (1)  Functions;  and  (2) 
physical  appearance.  For  telephone  sets 
and  consoles  we  considered:  (1)  number 
of  buttons  (regardless  of  function) 
excluding  dialpad;  and  [2]  number  of 
individual  visual  indicators.  For 
complete  telephone  systems,  we  made 
comparisons  on  the  basis  of  the 
similarity  of  subassemblies,  using  the 
criteria  described  in  the  preceding 
sentences. 

When  there  was  no  identical  product 
in  the  home  market  with  which  to 
compare  a  product  imported  into  the 
United  States,  the  most  similar  product 
was  compared  on  the  basis  of  the 
characteristics  described  above.  We 
made  adjustments  for  differences  in  die 
physical  characteristics  of  the 
merchandise  in  accordance  with  section 
773(a)(4)(C)  of  the  Tariff  Act. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  SBTS  in  the 
home  market  to  serve  as  the  basis  for 
calculating  foreign  market  value  (FMV), 
we  cornered  the  votume  of  home 
market  sales  within  each  such  or  simUar 
category  to  the  vdume  of  third  country 


sales  within  each  respective  such  or 
similar  category,  in  accordance  with 
section  773(a)(1)  of  the  Tariff  Act  and 
found  that  the  home  market  was  viable. 

United  States  Price 

In  calculating  United  States  price,  we 

used  exporter's  sales  price  as  defined  in 
section  772  of  the  Tariff  Act.  Exporter's 
sales  price  was  based  on  the  packed 
f.o.b.  price  to  unrelated  purchasers  io 
the  United  States.  We  made  deductions, 
where  appropriate,  for  brokerage  and 
handling  in  Japan,  inland  freight  in 
Japan.  U.S.  brokerage  and  handling.  U.S. 
inland  Ereigfat  ocean  freight  marine 
insurance,  and  U.S.  import  duties. 

In  accordance  with  section  772(e)(1)  of 
the  Tariff  Act,  we  made  additional 
deductions,  where  appropriate,  for 
commissions  incurred  on  U.S.  sales.  In 
accordance  with  section  772(e)(2)  of  the 
Tariff  Act  we  deducted  expenses 
associated  with  competition  rebates, 
advertising,  credit  and  indirect  selling 
expenses.  We  deducted  value-added 
resulting  from  further  manufacturing 
performed  on  the  imported  merchandise 
after  its  importation  in  accordance  with 
section  7721(e)(3)  of  the  Tariff  Act. 

We  did  not  allow  Iwatsu's  claim  to 
offset  warranty  expense  with  repair 
revenues  because  Iwatsu  could  not 
attribute  repair  revenues  to  specific 
products.  Rather,  we  deducted  warranty 
expense  from  U.S.  price. 

Fotei^i  Market  Value 

In  accordance  with  section  773  of  the 
Tariff  Act  we  calculated  foreign  maricet 
value  (FMV)  for  iwatsu  based  on  home 
market  sales  prices  or  constructed  value 
(CV),  as  appropriate.  When  sales  in  the 
home  market  were  used,  we  calculated 
FMV  based  on  packed,  delivered  prices 
to  unrelated  customers.  We  deducted 
home  market  packing  costs  from  the 
FMV  and  added  U.S.  packing  costs.  We 
made  deductions,  where  appropriate,  for 
inland  freight  and  competition  rebates. 
We  made  circumstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  terms  and  direct 
advertising  expenses.  We  also  allowed 
a  deduction  for  home  market  indirect 
selling  expenses.  This  deduction  for 
indirect  selling  expenses  was  capped  by 
the  amount  of  indirect  selling  expenses 
and  commissions  incurred  in  the  U.S. 
market  in  accordance  with  section 
353.5(l(b]  of  the  Department's 
regulations. 

We  did  not  consider  cash  discounts 
and  non-competition  rebates  since  these 
are  not  included  in  the  U.S.  prica 

Wh«re  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
accomit  for  differences  in  the  phjrsical 
characteristics  of  the  merchandise,  in 


accordance  with  S  353.57  of  the 
Department's  regulations. 

For  those  products  sold  in  the  United 
States  for  which  there  were  no  sales  of 
such  or  similar  home  market  models,  we 
calculated  FMV  based  on  CV  in 
accordance  with  section  773(e)  of  the 
Tariff  Act.  The  CV  hicludes  the  cost  of 
materials  and  fabrication  for  the 
exported  merchandise,  plus  general 
expenses,  profit  and  paclujig.  We 
calculated  a  single  ratio  for  selling. 
general  and  administrative  expenses  for 
all  products.  We  used  the  statutory 
minimum  amount  of  eight  percent  for 
profit  since  Iwatsu's  reported  profit  was 
less  than  the  statutory  minimum. 

Prelimiaarjr  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
August  3. 1989  through  November  30, 
1990: 


MMx4sctmf/wpoft0r 

(psroenQ 

Iwatsu  Electric  Co..  Lid 

104.62 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  Upon  completion  of  this 
review,  the  Department  will  issue 
appraisement  instructions  concerning  all 
respondents  direcdy  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  small  business  telephone  systems  and 
subassemblies  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act  (1)  The  cash  deposit  rate 
for  the  reviewed  company  will  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  final  determination  in 
the  original  iess-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  determination;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufactuier  of  the  merchandise  in  the 
final  results  of  this  review  or.  if  not 
covered  in  this  review,  the  original 
investigation;  and  (4)  the  cash  deposit 
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rate  for  any  future  entries  from  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews  and  who  are  unrelated  to  the 
reviewed  firm  or  any  previously 
reviewed  firm  will  be  the  "All  Others" 
rate  established  in  the  final  results  of 
this  administrative  review.  This  rate 
represents  the  highest  rate  for  any  firm 
in  the  administrative  review  (whose 
shipments  to  the  United  States  were 
reviewed),  other  than  those  firms 
receiving  a  rate  based  entirely  on  best 
information  available.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  from  interested 
parties  may  be  submitted  not  later  than 
14  days  before  the  date  of  the  hearing. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in- the  case 
briefs,  may  be  filed  not  later  than  7  days 
after  submission  of  the  case  briefs.  The 
Department  will  publish  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  written  comments. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  1, 1991.  I 

Marjorie  A.  Chorlins,  ' 

Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  91-27288  Filed  ll-12-.fll:  8:45  am] 
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[A-S80-803] 

CMlain  Small  BusineM  Telephone 
Systems  and  Subassemt>lies  Thereof 
From  Korea;  Preliminary  Results  of 
Antidumping  Duty  Administrativs 
Review  j 

aqency:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 
SUMMARY:  In  response  to  a  request  from 
the  respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 


antidumping  duty  order  on  certain  small 
business  telephone  systems  and 
subassemblies  thereof  (SBTS)  from 
Korea.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States, 
Samsung  Electronics  Co.,  Ltd.,  and  the 
period  August  3, 1989  through  January 
31, 1991.  We  preliminarily  find  a  margin 
of  0.15  percent  for  the  manufacturer/ 
exporter,  Samsung. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  November  13, 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Tom  Futtner  or  Timothy  Volker,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  telephone:  (202)  377-3814/ 
8120. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  7, 1990,  the  Department 
of  Commerce  (The  Department) 
published  in  the  Federal  Register  (55  FR 
4215)  an  antidumping  duty  order  on 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Korea.  On  February  28, 1991,  the 
respondent.  Samsung  Electronics  Co.. 
Ltd.  (Samsung),  requested  an 
administrative  review  of  the 
antidumping  duty  order.  We  initiated 
the  review,  covering  the  period  August 
3, 1989  through  January  31, 1991,  on 
March  15, 1991  (56  FR  11177). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  small  business  telephone 
systems  and  subassemblies  thereof, 
currently  classifiable  under  Harmonized 
Tariff  Schedule  item  numbers 
8517.30.2000,  8517.30.2500,  8517.30.3000. 
8517.10.0020,  8517.10.0040,  8517.10.0050, 
8517.10.0070,  8517.10.0080,  8517.90.1000, 
8517.90.1500.  8517.90.3000.  8518.30.1000, 
8504.40.0004,  8504.40.0008,  8504.40.0010, 
8517.81.0010,  8517.81.0020.  8517.90.4000. 
and  8504.40.0015. 

Certain  small  business  telephone 
systems  and  subassemblies  thereof  are 
telephone  systems,  whether  complete  or 
incomplete,  assembled  or  unassembled, 
with  intercom  or  internal  calling 
capability  and  total  non-blocking  port 
capacities  of  between  two  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  a  small  business 
telephone  system  if  it  functions  to  its  full 
capability  only  when  operated  as  part  of 
a  small  business  telephone  system. 
These  subassemblies  are  defined  as 
follows: 


(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  housing;  hand  set;  cord  (line 
or  hand  set);  power  supply;  telephone 
set  circuit  cards;  console  circuit  cards. 

(2)  Control  and  switching  equipment 
whether  denominated  as  a  key  service 
unit,  control  unit  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  units  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  connectors  to  accept  circuit 
cards  or  modules;  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
excluded  from  this  investigation:  (1) 
Nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  a  covered  system, 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  functions;  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3)  adjunct  software 
used  on  external  data  processing 
equipment 

Such  or  Similar  Comparisons 

Pursuant  to  section  771il6)(C)  of  the 
Tariff  Act,  we  established  four 
categories  of  "such  or  similar" 
merchandise  consisting  of:  (a)  control 
and  switching  equipment;  (b)  circuit 
cards  and  modules:  (c)  telephone  sets 
and  consoles;  and  (d)  complete  small 
business  telephone  systems  ("systems"). 

Product  comparisons  were  made  using 
criteria  which  are  ranked  in  order  of 
importance.  For  control  and  switching 
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equipment  we  tued  the  following 
criteria:  (1)  Port  capacity  based  on 
minimxun  opera  tiooaJ  configuration:  (2) 
type  of  central  inicrof>rocesson  and  (3) 
read-only  memory  (ROM)  tixe.  For 
circuit  cards  and  module*  we 
considered:  [1)  functions:  and  (2) 
physical  appearance.  For  telephone  sets 
and  console*  we  considered  (1]  Number 
of  buttons  (regardless  of  function) 
excluding  dialpad;  and  (2)  aiimber  of 
individual  visual  indicators.  For 
complete  telephone  systems,  we  made 
comparisons  on  the  basis  of  the 
similarity  of  subassemblies,  using  the 
criteria  described  in  the  preceding 
sentences. 

When  there  was  no  identical  product 
in  the  home  or  third  country  market  with 
which  to  compare  a  product  imported 
into  the  Uniteid  States,  the  most  similar 
product  was  compared  on  the  basis  of 
the  characteristics  described  above.  We 
made  adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise  in  accordance  with  section 
773(a)(4)(C)  of  the  Tariff  Act. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  SBTS  in  the 
home  market  to  serve  as  the  basts  for 
calculating  foreign  market  value  (FMV), 
we  compared  the  volume  of  home 
market  sales  within  each  such  or  similar 
category  to  the  volume  of  third  country 
sales  within  each  respective  such  or 
similar  category,  in  accordance  with 
section  773(a)(1)  of  the  Tariff  Act  and 
foimd  that  the  home  market  was  viable. 

United  States  Price 

In  calculating  United  States  price,  we 
used  purchase  price  as  defined  in 
section  772  of  the  Tariff  Act  because  all 
sales  were  made  directly  to  unrelated 
parties  prior  to  importation  into  the 
United  States.  Purchase  price  was  based 
on  packed  f.o.b..  Korean  port  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  inland  height  customs 
clearance  fees,  and  bill  of  lading  fees. 
We  added  rebated  duties  and 
uncollected  duties  p«irsuant  to  section 
772(d)  of  the  Tariff  Act. 

Foreign  Market  Valve 

In  accordance  with  section  773  of  the 
Tariff  Act,  we  calculated  foreign  maricet 
value  (FMV)  for  Samsung  bas«l  on 
home  market  sales  prices  or  constructed 
value  (CV),  as  appropriate.  When  sales 
in  the  home  market  were  used,  we 
calculated  FMV  based  on  packed, 
delivered  prices  to  unrelated  customers. 
We  deducted  home  market  packing 
costs  from  the  FMV  and  added  U.S. 
packing  costs.  We  made  deductions, 
where  appropriate,  for  inland  freight, 
cash  discounts,  and  rebates.  We  made 


circumstance-of-sale  adfustments, 
where  appropriate,  for  differences  in 
credit  terms,  advertising  expenses, 
warranty  expenses,  postage  fees,  and 
foreign  exchange  fees  pursuant  to 
section  773  of  tihe  Tariff  Act  We  did  not 
deduct  the  reported  home  market 
technical  service  expense  since  we 
considered  it  to  be  an  indirect  selling 
expense. 

We  made  a  circumstance-of-sale 
adjustment  to  eliminate  any  difference 
in  value-added  taxes  (VAT)  between  the 
U.S.  and  home  market  prices.  We 
computed  the  VAT  adjustment  based  on 
a  U.S.  price  net  of  all  charges  incurred  in 
the  United  States  and  net  of  all 
movement  charges  incurred  between  the 
Korean  port  and  the  United  States. 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  353.57  of  the 
Department's  regulations. 

For  those  products  sold  in  the  United 
States  for  which  there  were  no  sales  of 
such  or  similar  home  market  models,  we 
calculated  FMV  based  on  CV  in 
accordance  with  section  773(e)  of  the 
Tariff  AcL  The  CV  includes  the  cost  of 
materials  and  fabrication  for  the 
exported  merchandise,  plus  general 
expenses,  profit  and  packing.  We  used 
the  statutory  minimum  amounts  for 
general  expenses  and  profit,  except  in 
those  cases  where  Samsung's  actual 
general  expenses  and  proHt  exceeded 
the  statutory  minimum  amounts. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
August  3. 1986  through  January  31. 1991: 


Mmufscturar/iyofMr 

(parcanQ 

Samsung  Electrontes  Co..  \M. 

0.15 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  Upon  completion  of  this 
review,  the  Department  will  issue 
appraisement  instructions  concerning  all 
respondents  direcdy  to  Customs. 

Furthermore,  the  followriog  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  small  business  telephone  systems  and 
subassemblies  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 


consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(aKl|  of 
the  Tariff  Act-  (1)  The  cash  deposit  rate 
for  the  reviewed  company  will  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  final  determination  in 
the  original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  determination:  (3) 
if  the  exporter  is  not  a  fum  covered  in 
this  review  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or,  if  not 
covered  in  this  review,  the  original 
investigation;  and  (4)  the  cash  deposit 
rate  for  any  future  entries  from  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews  and  %vho  are  unrelated  to  the 
reviewed  firm  or  any  previously 
reviewed  firm  will  be  the  "All  Others" 
rate  established  in  the  final  results  of 
this  administrative  review.  This  rate 
represents  the  highest  rate  for  any  firm 
in  the  administrative  review  (whose 
shipments  to  the  United  States  were 
reviewed),  other  than  those  firms 
receiving  a  rate  based  entirely  on  best 
information  available.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  from  interested 
parties  may  be  submitted  not  later  than 
14  days  before  the  date  of  the  hearing. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  7  days 
after  submission  of  the  case  briefs.  The 
Department  will  publish  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  written  comments. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 
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Dated:  NovsBiber  1 1901. 
Marjofle  A.  ClHxIiM, 

Acting  AssiiUmt  Secretary  for  Import 

Administration. 

[FR  Doc.  91-27289  Filed  11-12^91;  B:4S  am] 


(A-5U-MM] 

Certain  Small  Business  Telsphons 
Systems  and  Subassemblies  Thsrsof 
From  Tahwan;  Preliminary  Results  of 
Antidumping  Duty  Admlnlstrativs 
Review 

AQCNCV:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
ACnOtt:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  from 
the  petitioner  and  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  certain  small 
business  telephone  systems  and 
subassemblies  thereof  (SBTS)  from 
Taiwan.  The  review  covers  seven 
manufacturer/exporters  of  this 
merchandise  to  the  United  States. 
Sinoca  Enterprises  Co.,  Ltd.  (Sinoca), 
Bitronic  Telecoms  Ca,  Ltd.  (Bitronic). 
Auto  Telecom  Co..  Ltd.  (Auto  Telecom), 
Taiwan  International  Standard 
Electronics,  Ltd.  (TAISEL),  Taiwan 
Telecommunications  Industry  Co..  Ltd. 
(Taiwan  Telecom).  Tecom  Co.,  Ltd. 
(Tecom),  and  Magtron  Co.  (Magtron), 
and  the  period  August  3, 1989,  throu^ 
November  30, 1990.  The  margins  are  set 
forth  under  the  Preliminary  Results  of 
Review  section. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFnECnvi  DATE  November  13, 1991. 
FOR  njRTHER  INFOfMATION  CONTACT: 

Tom  Futtner  or  Steven  Presing.  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washingtoa  DC  20230, 
telephone:  (202)  377-3814/4106. 
SUPPI.EMEMTARV  INFORMATION: 

Background 

On  December  12, 1990.  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (55  FR  51139)  of 
the  antidumping  duty  order  on  SBTS 
from  Taiwan  (54  FR  42541.  October  17. 
1989).  On  December  28, 1990,  the 
petitioner.  AT&T,  requested  an 
administrative  review  of  the  following 
companies:  Auto  Telecom  Co..  Ltd  (Auto 
Telecom).  Bitronic  Telecoms  Co.,  Ltd. 
(Bitronic),  Sinoca  Enterprises  Co.,  Ltd. 


(Sinoca),  Taiwan  International  Standard 
Electronics,  Ltd.  (TAISEL).  Taiwan 
Telecommunications  Industry- Co.,  Ltd. 
(Taiwan  Telecom),  Tecom  Co.,  Ltd. 
(Tecom).  and  Magtron  Co.  (Magtron). 
On  December  31, 1990.  respondents, 
Tecom.  Bitronic.  and  TAISEL  requested 
administrative  reviews  of  the 
antidumping  duty  order.  We  initiated 
the  review,  covering  the  period  August 
3. 1969.  through  November  3a  1990,  on 
January  30, 1991  (56  FR  3445).  When  a 
company  refused  to  cooperate  with  the 
Department  we  used  best  information 
available  (BIA).  As  BIA  we  have  applied 
the  highest  of  the  rate  found  for  any  firm 
for  the  same  class  or  Idnd  of 
merchandise  in  the  same  country  of 
origin  in  the  less  than  fair  value 
investigation  or  the  highest  rate  found  in 
this  review  for  the  same  class  or  kind  of 
merchandise  in  the  same  country  of 
origin  in  accordance  with  section  776(c) 
of  the  Tariff  Act  Final  Results  of 
Administrative  Review,  Antifriction 
Bearings  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany,  56  FR 
31682,  31705  (July  11, 1991). 

Auto  Telecom  filed  letters  requesting 
an  exemption  from  responding  to  the 
Department's  questionnaire  claiming 
that  their  sales  to  the  United  States 
were  "Widi  No  Commercial  Value".  The 
Department  explained  to  Auto  Telecom 
that  they  were  not  exempt  and  that  they 
would  have  to  respond  to  the 
questionnaire  and  report  all  sales.  Auto 
"Telecom  has  refused  to  report  the 
necessary  information  requested  in  the 
Department's  questionnaire.  We  have 
applied  the  BIA  rate  for  Auto  Telecom  in 
accordance  with  section  776(c)  of  the 
Tariff  Act 

TAISEL  filed  a  statement  stating  that 
they  were  not  in  a  position  to 
reconstruct  the  information  to  respond 
to  the  Department's  questionnaire  since 
their  SB73  business  no  longer  exists.  To 
respond  to  the  Department's 
questionnaire  would  seriously  disrupt 
"TAISEL's  on-going  operations  and  they 
stated  that  they  will  not  participate  in 
the  Department's  review.  We  have 
applied  the  BL\  rate  for  TAISEL  in 
accordance  with  section  776(c)  of  the 
Tariff  Act 

Taiwan  Telecom  filed  a  statement 
that  it  did  not  ship  or  sell  SBTS  or 
subassemblies  thereof  to  the  United 
States  during  the  period  or  review.  We 
have  applied  the  "All  Others"  rate  for 
Taiwan  Telecom. 

Magtron  filed  a  similar  statement 
stating  that  is  does  not  produce  SBTS  or 
subassemblies  thereof,  nor  are  they 
engaged  in  the  business  of  selling  or 
exporting  SBTS  or  subassemblies 
thereof.  We  have  applied  the  "All 
Others"  rate  for  Magtron. 


Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  small  business  telephone 
systems  and  subassemblies  thereof, 
currently  classifiable  under  hlarmonized 
Tariff  Schedule  item  numbers 
8517.30.2000.  8517.30.250a  8517.30.3000, 
8517.ia0020.  8517.10.0040.  8517.10.0050. 
8517.10.0070,  8517.10.0080,  8517.90.1000. 
8517.90.1500.  8517.90.3000.  8518.30.1000. 
8504.40.0004.  8504.40.0008.  8504.40.0010. 
8517.81.0010.  8517.81.0020.  8517.90.4000. 
and  8504.40.0015. 

Certain  small  business  telephone 
systems  and  subassemblies  thereof  are 
telephone  systems,  whether  complete  or 
incomplete,  assembled  or  unassembled, 
with  intercom  or  internal  calling 
capability  and  total  non-blocking  port 
capacities  of  between  two  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systenu.  A  subassembly  is 
"designed"  for  use  in  a  small  business 
telephone  system  if  it  functions  to  its  full 
capability  only  when  operated  as  part  of 
a  small  business  telephone  system. 
These  subassemblies  are  defined  as 
follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  Answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  Items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  Housing;  hand  set:  cord  (line 
or  hand  set);  power  supply;  telephone 
set  circuit  cards:  console  circuit  cards, 

(2)  Control  and  switching  equipment 
whether  denominated  as  a  key  service 
unit  control  unit  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  units  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items, 
when4mported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  Connectors  to  accept  circuit 
cards  or  modules;  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts.  24 
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volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
excluded  from  this  investigation:  (1) 
Nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  speciHcally 
designed  for  use  in  a  covered  system, 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  functions;  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3]  adjunct  software 
used  on  external  data  processing 
equipment. 

Such  or  Similar  Comparisons 

Pursuant  to  section  771(16)(C)  of  the 
Tariff  Act,  we  established  four 
categories  of  "such  or  similar" 
merchandise  consisting  of:  (a)  Control 
and  switching  equipment;  (b)  circuit 
cards  and  modules;  (c]  telephone  sets 
and  consoles;  and  (d)  complete  small 
business  telephone  systems  ("systems"). 

Product  comparisons  were  made  using 
criteria  which  are  ranked  in  order  of 
importance.  For  control  and  switching 
equipment  we  used  the  following 
criteria:  (1)  Port  capacity  based  on 
minimum  operational  configuration;  (2) 
type  of  central  microprocessor;  and  (3) 
read-only  memory  (ROM)  size.  For 
circuit  cards  and  modules  we 
considered:  (1)  Functions;  and  (2) 
physical  appearance.  For  telephone  sets 
and  consoles  we  considered;  (1)  Number 
of  buttons  (regardless  of  function) 
excluding  dialpad;  and  (2)  number  of 
individual  visual  indicators.  For 
complete  telephone  systems,  we  made 
comparisons  on  the  basis  of  the 
similarity  of  subassemblies,  using  the 
criteria  described  in  the  preceding 
sentences. 

When  there  was  no  identical  product 
in  the  home  or  third  country  market  with 
which  to  compare  a  product  imported 
into  the  United  States,  the  most  similar 
product  was  compared  on  the  basis  of 
the  characteristics  described  above.  We 
made  adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise  (difmer)  in  accordance 
with  section  773(a)(4)(C)  of  the  Tariff 
Act.  When  adjustments  for  differences 
in  the  merchandise  proved  to  be 
substantial,  greater  than  plus  or  minus 
twenty  percent  of  U.S.  cost  of 
manufacturing,  we  used  constructed 
value. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  SBTS  in  the 
home  market  to  serve  as  the  basis  for 
calculating  foreign  market  value  (FMV), 
we  compared  the  volume  of  home 
market  sales  within  each  such  or  similar 
category  to  the  volume  of  third  country 


sales  within  each  respective  such  or 
similar  category,  in  accordance  with 
section  773(a)(1)  of  the  Tariff  Act. 

Sinoca  had  no  such  or  similar  sales  in 
the  home  market.  Therefore,  we  used 
third  country  sales  and  constructed 
value  (CV)  where  appropriate.  For 
Bitronic  and  Tecom,  there  were 
sufficient  home  market  sales  to 
unrelated  customers  for  each  of  the  such 
or  similar  categories. 

United  States  Price 

For  Bitronic,  we  calculated  the  United 
States  price  based  on  both  exporter 
sales  price  (ESP)  and  PP  in  accordance 
with  section  772  (b)  and  (c)  of  the  Tariff 
Act.  ESP  was  used  in  each  case  when 
the  sales  to  the  first  unrelated  purchaser 
took  place  after  importation  into  the 
United  States.  For  Sinoca  and  Tecom. 
however,  we  calculated  United  States 
price  based  only  on  purchase  price  (PP) 
in  accordance  with  section  772(b)  of  the 
Tariff  Act.  Both  Sinoca's  and  Tecom's 
sales  were  made  directly  to  unrelated 
parties  prior  to  importation  into  the 
United  States.  Purchase  price  was  based 
on  the  packed  f.o.b.  price  to  unrelated 
purchasers  in  the  United  States. 

Bitronic:  We  calculated  ESP  based  on 
packed,  delivered  prices  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  inland  freight,  indirect 
selling  expenses,  brokerage  and 
handling,  export  duty,  re-packing 
incurred  in  the  U.S.  market,  insurance, 
and  imputed  credit.  We  added 
uncollected  duties  and  taxes,  which 
would  have  been  collected  if  the 
merchandise  had  not  been  exported,  in 
accordance  with  section  772(d)(1)(C)  of 
the  Tariff  Act. 

We  calculated  PP  based  on  packed 
fob.  Taiwan  port  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  for  brokerage  and 
handling.  We  added  uncollected  duties 
and  taxes,  which  would  have  been 
collected  if  the  merchandise  had  not 
been  exported,  in  accordance  with 
section  772(d)(1)(C)  of  the  Tariff  Act. 

Sinoca:  We  calculated  PP  based  on 
packed  f.o.b.  Taiwan  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  brokerage  and  handling, 
inland  freight,  export  tax,  and  bank  fees 
associated  with  handling  charges. 

Tecom:  We  calculated  PP  based  on 
packed  f.o.b.  Taiwan  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  brokerage  and  handling, 
inland  freight,  harbor  tax,  variable 
warranty  and  technical  services,  and 
service  fee.  We  made  an  addition  for 
uncollected  duties  and  taxes,  which 
would  have  been  collected  if  the 


merchandise  had  not  been  exported,  to 
the  U.S.  price  in  accordance  with 
section  772(d)(1)(C)  of  the  Tariff  Act. 

Foreign  Market  Value 

In  accordance  with  section  773  ''f  the 
Tariff  Act,  because  Sinoca's  home 
market  was  not  viable,  we  calculatpd 
FMV  for  Sinoca  based  on  third  country 
(Dominican  Republic)  sales.  When  there 
were  no  contemporaneous  matches  in 
the  third  country  we  used  Constructed 
Value  (CV)  for  our  comparisons.  For 
Bitronic  and  Tecom,  we  calculated  FMV 
based  on  home  market  sales  prices  in 
accordance  with  section  773  of  the  Tariff 
Act. 

Bitronic:  We  calculated  FMV  for 
comparison  to  U.S.  ESP  sales  based  on 
packed,  delivered  prices  in  the  home 
market.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
indirect  selling  expenses,  advertising, 
rebates,  packing  and  imputed  credit.  The 
deduction  for  indirect  selling  expenses 
was  capped  by  the  amount  of  indirect 
selling  expenses  incurred  in  the  U.S. 
market,  in  accordance  with  $  353.56(b) 
of  the  Department's  regulations.  We 
added  U.S.  packing  costs  to  the  FMV  in 
accordance  with  section  773  of  the  Tariff 
Act.  We  made  an  upward  adjustment  to 
tax-exclusive  home  market  prices  for  the 
uncollected  duties  and  taxes  we 
computed  for  U.S.  price  in  accordance 
with  section  772(d)(1)(C)  of  the  Tariff 
Act.  We  computed  the  value  added  tax 
(VAT)  adjustment  based  on  a  price  net 
of  all  movement  charges. 

We  calculated  FMV  for  comparison  to 
U.S.  PP  sales  based  on  packed  delivered 
prices  in  the  home  market.  We  made 
deductions,  where  appropriate,  for 
inland  freight,  advertising,  rebates, 
packing,  and  imputed  credit.  We  added 
U.S.  packing  costs  and  U.S.  credit  to  the 
FMV  in  accordance  with  section 
773(a)(1)  of  the  Tariff  Act.  We  made  an 
upward  adjustment  to  tax-exclusive 
home  market  prices  for  the  uncollected 
duties  and  taxes  we  computed  for  U.S. 
price  in  accordance  with  section 
772(d)(1)(C)  of  the  Tariff  Act.  We 
computed  the  VAT  adjustment  based  on 
a  price  net  of  all  movement  charges. 

For  both  ESP  and  PP  comparisons, 
where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise 
(difmer),  in  accordance  with  S  353.57  of 
the  Department's  regulations.  Because 
Bitronic  did  not  provide  constructed 
value  (CV)  information  we  were  unable 
to  use  CV  when  the  difmer  was  greater 
than  plus  or  minus  twenty  percent  of  the 
U.S.  cost  of  manufacturing.  For  these 
transactions,  we  applied  the  highest 
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margin  on  any  individual  transaction  as 
BIA  available  in  accordance  with 
section  776(c)  of  the  Tariff  Act 

Comparisons  were  made  with  bodi 
ESP  and  PP  sales  at  the  same  level  of 
trade  [i.e^  dealer  to  dealer)  in 
accordance  with  S  35358  of  the 
Departments  regulations.  When 
comparisons  were  not  available  at  the 
same  level  of  trade,  we  compared 
Bitronic's  U.S.  sales  to  its  home  market 
sales  at  the  next  level  of  trade  without 
making  a  level  of  trade  adjustment 
Bitronic  ai^ed  that  differences  based 
on  price  comparability  studies  justifies 
making  a  level  of  trade  adjustment 
Bitronic's  contention  that  ■  level  of 
trade  adjustment  should  be  based  on  the 
measurable  difference  in  prices  across 
levels  does  not  address  the  issue  of 
whether  the  difference  in  price  is  due  to 
the  difference  in  level  of  trade,  or 
whether  any  other  factors  are  affecting 
the  difference  in  price.  Consistently  with 
our  past  practice  on  this  question,  we 
find  that  evidence  of  price  differences 
does  not  justify  any  level  of  trade 
adjustment  Final  Results  of 
Administrative  Review,  Tapered  Roller 
Bearings  from  Japan,  56  Fed.  Reg.  41506, 
41512  (August  21, 19ei). 

Sinoca:  We  calculated  FMV  based  on 
prices  in  the  third  country  market  or  CV, 
as  appropriate.  Prices  in  the  third 
country  were  based  on  packed, 
delivered,  or  ex-works  prices  to 
unrelated  customers  and  CV.  We  made 
deductions,  where  appropriate,  for 
export  tax,  brokerage  and  handling, 
foreign  inland  freight,  bank  fees 
associated  with  handling  charges,  and 
home  market  packing.  A  circumstance  of 
sale  adjustment  was  made  for  imputed 
credit  in  accordance  with  section  773  of 
the  Tariff  Act.  U.S.  packing  and  imputed 
credit  were  added  to  FMV. 

Tecom:  We  calculated  purchase  price 
based  on  packed  f.o.b.  Taiwan  port 
prices  to  unrelated  customer*  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  brokerage  and 
handling,  inland  freight  advertising, 
packing,  variable  technical  services,  and 
imputed  credit.  U,S.  imputed  credit  and 
U.S.  packing  were  added  to  FMV  in 
accordance  with  section  773  of  the  Tariff 
Act.  We  made  an  upward  adjustment  to 
tax-exclusive  home  market  prices  for  the 
uncollected  duties  and  taxes  we 
computed  for  U,.S.  price  in  accordance 
with  section  772(d)(1)(C)  of  the  Tariff 
Act.  We  computed  the  VAT  adjustment 
based  on  a  price  net  of  all  movement 
charges. 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  die  merchandise,  in 
accordance  with  |  353.57  of  the 


Department's  regulations.  Because 
Tecom  did  not  provide  constructed 
value  (CV)  information  we  were  unable 
to  use  CV  when  the  difmer  was  greater 
than  plus  or  minus  twenty  percent  of  the 
U.S.  cost  of  manufacturing.  For  these 
transactions,  we  applied  the  highest 
margin  on  any  individual  transaction  as 
BIA  available  in  accordance  with 
section  776(c)  of  the  Tariff  Act. 

Tecom  sells  to  dealers  and 
distributors  in  the  home  market  and 
sells  to  original  equipment 
manufacturers  (OEMs)  in  the  U.S. 
market  Tecom  provided  evidence  that 
in  a  separate  line  of  business, 
differences  do  exist  in  its  home  market 
between  OEMs  and  dealer/ distributors. 
However,  this  evidence  does  not  support 
a  conclusion  that  this  is  indicative  of  the 
experience  in  the  small  business 
telephones  sector.  Therefore,  we  did  not 
make  a  level  of  trade  adjustment  to 
Tecom's  home  market  distributor/ dealer 
sales  when  comparing  to  Tecom's  U.S. 
(OEM)  sales. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Tariff  Act  for  those  products  sold  in 
the  United  States  for  which  there  were 
no  contemporaneous  such  or  similar 
third  country  models  we  calculated 
FMV  based  on  Constructed  Value  (CV). 
We  used  CV  only  in  calculating  FMV  for 
Sinoca. 

We  also  calculated  FMV  based  on  CV 
when  the  difmer  adjustment  between 
the  reported  home  market  or  third 
country  product  and  the  U.S.  product 
was  greater  than  plus  or  minus  twenty 
percent  of  U.S.  COM,  as  explained 
previously  in  the  "Such  or  Similar 
Comparisons"  section  of  this  notice. 

Sinoca:  For  models  which  did  not 
have  contemporaneous  sales,  we 
calculated  the  FMV  based  on  CV.  The 
CV  Includes  the  cost  of  materials,  labor, 
and  overhead  of  the  exported 
merchandise,  plus  selling,  general  and 
administrative  expenses,  and  profit  We 
did  not  use  the  statutory  minimum 
amount  of  ten  percent  for  general 
expenses  because  Sinoca's  reported 
general  expenses  were  greater. 

However,  for  profit  we  used  the 
statutory  minimum  of  eight  percent 
because  Sinoca's  reported  profit  wa« 
less  than  the  statutory  minimum. 

PrwHmiiiary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
August  3, 1969  throu^  November  30. 
1990: 


Manutectursr/producar/nportar 


BMTonic 

Auto  T«lacom„ 
Tsoofn ..«...™.... 
TAISEL.. 
Taiwan  T«taoom. 
Mafltron 


2.43 

lias 

129.73 

22.07 

129.73 

^^07 

22j07 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  Upon  completion  of  this 
review,  the  Department  will  issue 
appraisement  instructions  concerning  all 
respondents  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  thit 
administrative  review  for  all  shipments 
of  Taiwanese  small  business  telephone 
systems  and  subassemblies  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rate 
for  the  reviewed  companies  will  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  final  determination  in 
the  original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  determination;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or,  if  not 
covered  in  this  review,  the  original 
investigation;  and  (4)  the  cash  deposit 
rate  for  any  future  entries  from  all  other 
manufactxirers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews  and  who  are  unrelated  to  the 
reviewed  firm  or  any  previously 
reviewed  firm  will  be  the  "All  Others" 
rate  established  in  the  final  results  of 
this  administrative  review.  This  rate 
represents  the  highest  rate  for  any  firm 
in  the  administrative  review  (whose 
shipments  to  the  United  States  were 
reviewed),  other  than  those  firms 
receiving  a  rate  based  entirely  on  besi 
information  available.  These  deposit 
requirements,  when  imposed  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  bubmit  written 
comments  on  these  preliminary  results 
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within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  from  interested 
parties  may  be  submitted  not  later  than 
14  days  before  the  date  of  the  hearing. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  7  days 
after  submission  of  the  case  briefs.  The 
Department  will  publish  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  written  comments. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a](l]  - 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  1, 1991. 
Marjorie  A  Chorlins, 

A  cting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  91-27290  Filed  11-12-91;  8:45  am) 

MLUNQ  CODE  3S10-OS-M 


IC-570-«16] 

Initiation  of  Countervailing  Duty 
Investigations:  Oscillating  Fans  and 
Ceiling  Fans  From  ttie  People's 
Republic  of  Ctiina  ("PRC  ") 

AQENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Graham  or  Carole  A. 
Showers,  Office  of  Countervailing 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  room, 
B099, 14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone  (202)  377-4105  or  377-3217. 
initiation: 

The  Petition 

On  October  17. 1991.  we  received  a 
petition  in  proper  form  filed  by  Lasko 
Metal  Products,  Inc.  on  behalf  of  the 
United  States  industry  producing 
oscillating  fans  and  ceiling  fans  ("fans"). 
Petitioner  alleges  that  manufacturers, 
producers  or  exporters  of  fans  in  the 
PRC  receive  bounties  or  guints  within 
the  meaning  of  section  103  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act"). 
Since  the  PRC  is  not  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)(3),  the  International  Trade 
Commission  ("ITC")  is  not  required  to 
determine  whether,  pursuant  to  section 


303(a)(2),  imports  of  such  merchandise 
from  the  PRC  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petitioner  because  it 
is  an  interested  party,  as  defined  in  19 
CFR  355.2(i).  and  because  it  has  filed  the 
petition  on  behalf  of  the  U.S.  industry 
producing  fans.  If  any  interested  party, 
as  described  in  19  CFR  355.2(i)  (3),  (4), 
(5),  or  (6),  wishes  to  register  support  for. 
or  opposition  to.  this  investigation, 
please  file  vmtten  notification  with  the 
Assistant  Secretary  for  Import 
Administration,  room  B099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

/.  Analysis  of  Petition 

In  1984  decisions  involving  carbon 
steel  wire  rod  from  Czechoslovakia  and 
Poland.  49  FR 19370  (May  7. 1984). 
{"Wire  Rod")  the  Department 
determined  that  it  would  not  impose  the 
market-based  concept  of  a  subsidy  on  a 
system  where  subsidies  have  no 
meaning  and  carmot  be  fairly  identified 
or  quantified.  We  further  concluded  that 
Congress  could  not  have  intended  to 
apply  the  countervailing  duty  ("CVD") 
law  to  nonmarket  economy  ("NME") 
countries.  The  Department's 
determinations  are  subsequently  upheld 
by  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit.  [Georgetown  Steel 
Corporation  v.  United  States.  801  F.2d 
1308  (Fed.  Cir.  1986.))  Thereafter, 
Congress  rejected  legislation  which 
would  have  overturned  Georgetown.  See 
H.R.  Rep.  No.  576, 100th  Cong.  2d  Sess. 
628  (1988). 

In  the  cases  which  gave  rise  to 
Georgetown,  petitioners  alleged  that  the 
producers  of  the  products  in  question 
benefited  from  subsidies  despite  the  fact 
that  they  were  operating  in  a  NME 
country.  Thus,  petitioners  did  not  allege, 
and  the  Department  did  not  have  to 
decide,  whether  the  CVD  law  could  be 
applied  to  a  particular  sector  of  an 
economy,  notwithstanding  the  fact  that 
the  economy  as  a  whole  was  a 
nonmarket  economy.  In  the  instant  case, 
petitioner  has  alleged  that  regardless  of 
the  nature  of  the  PRC  economy,  the  PRC 
fans  sector  operates  substantially 
pursuant  to  market  principles  and  that 
the  CVD  law  should  apply.  Therefore, 
the  Department  must  decide  (1)  whether 
the  PRC  fans  sector  does,  in  fact, 
operate  in  a  market  setting;  and  (2)  if  so, 
whether  the  CVD  law  can  be  applied  to 
this  sector.  In  order  to  answer  these 
questions,  we  must  start  with  the 
fundamental  principles  set  forth  in  Wire 
Rod  and  in  Georgetown. 


In  Wire  Rod.  we  contrasted  typical 
market  economy  systems  with  typical 
NME  systems: 

Despite  the  varying  degrees  of  regulation, 
state  ownership,  and  state  intervention  [in 
market  economy  countries),  we  can  still 
identify  a  l>ounty  or  grant.  This  is  primarily 
because  private  ownership  of  resources  has 
remained  the  rule,  rather  than  the  exception, 
and  these  governments  have  not  tried  to 
supplant  the  market  as  the  allocator  of 
resources.  A  countervailable  action  In  a 
market  economy  is  a  distortion.  It  encourages 
a  producer  to  sell  abroad  rather  than  in  his 
home  market  or,  in  the  case  of  a  domestic 
subsidy,  gives  preferential  treatment  to  an 
industry  or  sector  of  the  economy.  In  either 
situation,  the  subsidy  is  identifiable  as 
differential  treatment:  different  from  the 
market  or  different  from  other  firms  or 
sectors.  Subsidies  in  market  economy 
systems  are  exceptional  events.  They  can  be 
discerned  from  the  background  provided  by 
the  market  system. 

No  such  background  exists  in  an  NME.  By 
market  standards,  the  nonmarket 
environment  is  riddled  with  distortions. 

Prices  are  set  by  central  planners.  "Losses" 
suffered  by  production  and  foreign  trade 
enterprises  are  routinely  covered  by 
government  transfers.  Investment  decisions 
are  controlled  by  the  state.  Money  and  credit 
are  allocated  by  central  planners.  The  wage 
bill  is  set  by  the  government.  Access  to 
foreign  currency  is  restricted.  Private 
ownership  is  limited  to  consumer  goods. 

In  sum,  the  salient  characteristics 
which  set  market  economies  apart  from 
nonmarket  economies,  and  which  may 
render  the  application  of  the  CVD  law 
possible,  are  the  prevalence  of  private 
ownership  and  the  fact  that 
governments  do  not  replace  the  market 
as  the  allocator  of  resources. 

We  have  reviewed  carefully  the 
petition  to  determine  whether  the 
evidence  it  contains  indicates  that  the 
PRC  fans  sector  operates  more  like  the 
market  economy  or  the  nonmarket 
economy  described  in  the  Wire  Rod 
decisions.  Among  the  alleged  facts 
provided  are: 

•  Of  the  14  known  producers,  six  are 
foreign-owned  or  partially  foreign- 
owned,  six  are  collectively-owned, 
and  two  are  state-owned; 

•  PRC-sourced  inputs  (which  are 
relatively  few)  are  purchased  at 
negotiated  prices,  i.e.,  they  are  not 
provided  through  or  as  a  result  of  a 
central  plan; 

•  Pricing  and  production  decisions  are 
made  without  any  government 
interference. 

These  alleged  facts  indicate  that  the 
PRC  fans  sector  is  characterized  by 
private  and  collective  ownership.  Based 
on  past  antidumping  ("AD") 
investigations  of  imports  from  the  PRC, 
we  have  found  certain  collectively- 
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owned  enterprises  which  operate  like 
privately-owned  enterprises  in  terms  of 
their  ability  to  retain  profits  and  make 
investment  decisions  independent  of  the 
government.  (See.  for  example  the  public 
verification  reports  in  the  AD 
investigation  of  chrome-plated  lug  nuts 
from  the  PRC.)  Therefore,  the  alleged 
facts  indicate  a  prevalence  of  private  or 
private-like  ownership  in  the  PRC  fans 
sector. 

Moreover,  the  fans  producers 
allegedly  procure  inputs  and  maricet 
their  output  without  government 
intervention.  Therefore,  the  government 
does  not  appear  to  be  directing  the  flow 
of  inputs  or  the  output  of  this  sector. 
Instead,  as  petitioner  has  put  it,  the 
evidence  indicates  the  fans  producers' 
"responsiveness  to  the  forces  of  supply 
and  demand."  i.e..  market  forces. 

Based  on  this,  we  determine  that 
petitioner  has  provided  sufficient 
information  to  indicate  that  the  PRC 
fans  producers  operate  in  an  economic 
environment  which  differs  significantly 
from  the  nonmarket  economic  systems 
we  found  in  Wire  Rod.  Therefore,  for 
purposes  of  this  initiation,  we  conclude 
that  it  is  appropriate  to  investigate 
whether  the  CVD  law  applies  to  fans 
producers  and.  if  so.  whether  fan 
producers  in  the  PRC  receive  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act. 

In  recent  AO  determinations  involving 
the  PRC,  we  determined  that  it  was 
appropriate  to  ascertain  the  market 
orientation  of  a  sector  by  analyzing  the 
prices  and  costs  incurred  by  each 
producer  within  that  sector.  See.  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  From  the  People's  Repubhc  of 
China  ("Fans")  (56  FR  55271,  October  25, 
1991),  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Chrome-Plated 
Lug  Nuts  from  the  People's  Republic  of 
China  ("Lug  Nuts")  (56  FR  46153, 
Septiember  10. 1991).  By  virtue  of  our 
initiation  of  this  investigation,  we  are 
reconsidering  the  appropriateness  of 
that  approach  established  in  Fans  and 
Lug  Nuts. 

//.  Allegations  of  Bounties  or  Grants 

Petitioner  lists  a  number  of  practices 
by  the  PRC  Covenmfient  which  allegedly 
confer  bounties  or  grants  on 
manufacturers,  producers  or  exporters 
of  fans.  We  are  initiating  an 
investigation  of  the  following  programs. 

1.  Benefits  for  Foreign-Invested  Export 
Enterprises. 

a.  Reduced  Tax  Rate  for  Export 
Enterprises 

b.  Tax  Exemption  for  Profits  Reinvested 
in  China 


c.  Duty  Drawback  and  Excise  Tax 
Exemption  for  Imports  of  Machinery 

d.  Exemption  from  Required  Payments 
to  Employees 

e.  Reduced  Site-Use  Fees  and 
Exemptions 

f.  Priority  Access  to  Credit 

g.  Priority  Access  to  Electricity,  Water, 
Transportation,  and  Communication 
Facilities 

2.  Benefits  for  Enterprises  in  Special 
Economic  Zones. 

a.  Reduced  Tax  Rates  or  Exemptions 

3.  Multiple  Exchange  Rates. 

We  are  not  initiating  on  the  programs 
listed  below  because  the  requirements 
of  section  303  of  the  act  were  not 
fulfilled  in  the  petition. 

a.  Benefits  provided  by  provincial 
authorities.  Petitioner  alleges  that 
provincial  governments  in  China  heavily 
subsidize  goods  produced  within  their 
jurisdiction.  Since  most  of  the  fan 
producers  are  in  the  Guangdong 
province,  petitioner  believes  that  they 
benefit  from  provincial  programs. 
Petitioner  has  not  provided  sufficient 
documentation  to  support  its  allegation 
of  the  existence  of  provincial  subsidy 
programs.  Therefore,  we  are  not 
initiating  on  this  program. 

b.  Tax  exemption  for  repatriated 
profits  for  foreign-invested  export 
enterprises  and  for  enterprises  in 
special  incentive  zones.  Petitioner 
alleges  that  if  foreign  investors  in  export 
enterprises  remit  their  profits  abroad, 
the  amount  remitted  shall  be  exempted 
from  income  tax.  The  Department  has 
previously  determined  that  such  an 
exemption  from  income  taxes  does  not 
confer  a  bounty  or  grant  upon 
manufacturers,  producers,  or  exporters 
in  the  country  subject  to  an 
investigation  because  the  exemption 
only  applies  to  income  received  by  a 
foreign  entity.  As  a  result,  the  exemption 
would  bestow  no  benefit  on  the 
enterprise  in  the  subject  country.  (See 
Bicycle  Tires  and  Tubes  from  Korea; 
Final  Results  of  Administrative  Review 
of  Countervailing  Duty  Order.  (48  FR 
32205,  32207.  July  14. 1983).)  Therefore, 
we  are  not  initiating  on  this  program. 

Initiation  of  Investigation  | 

Under  19  CFR  355.13(a).  the  | 

Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  bases  on 
which  a  countervailing  duty  may  be 
imposed  under  section  303  of  the  Act, 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  fans  from 
the  PRC  and  find  that  it  meets  the 
requirements  of  19  CFR  355.13(a). 
Therefore,  we  are  initiating  a 


countervailing  duty  investigation  to 
determine  whether  Chinese  producers  or 
exporters  of  fans  receive  bounties  or 
grants.  In  accordance  with  19  CFR 
355.15(a)  of  the  Department's 
regulations,  the  Department  will  make 
its  preliminary  determination  on  or 
before  January  10, 1992.  unless  the 
investigation  is  terminated  pursuant  to 
19  CFR  355.17(a)  or  (b)  or  the 
preliminary  determination  is  extended 
pursuant  to  19  CFR  35S.15(b)  or  (c). 

Scope  of  Investigations 

Imports  covered  by  these 
investigations  constitute  two  classes  or 
kinds  of  merchandise:  (1)  Oscillating 
fans;  and  (2)  ceiling  fans. 

The  merchandise  subject  to  these 
investigations  are  oscillating  fans  and 
ceiling  fans.  Oscillating  fans  are  electric 
fans  that  direct  a  How  of  air  using  a  fan 
blade/motor  unit  that  pivots  back  and 
forth  on  a  stationary  base  ("oscillates"). 
Oscillating  fans  incorporate  a  self- 
contained  electric  motor  of  an  output 
not  exceeding  125  watts. 

Ceiling  fans  are  electric  fans  that 
direct  a  downward  and/or  upward  flow 
of  air  using  a  fan  blade/motor  unit. 
Ceiling  fans  incorporate  a  self-contained 
electric  motor  of  an  output  not 
exceeding  125  watts.  Ceiling  fans  are 
designed  for  permanent  or  semi- 
permanent installation. 

Window  fans.  Industrial  oscillating 
fans,  industrial  ceiling  fans,  and 
commercial  ventilator  fans  are  not 
included  within  the  scope  of  these 
investigations.  Furthermore,  industrial 
ceiling  fans  are  defmed  as  ceiling  fans 
that  meet  six  or  more  of  the  following 
criteria  in  any  combination:  a  maximum 
speed  of  greater  than  280  revolutions  per 
minute  (RPMs);  a  minimum  air  deliver 
capacity  of  8000  cubic  feet  per  minute 
(CFM);  no  reversible  motor  switch: 
controlled  by  wall-mounted  electronic 
switch;  no  built-in  motor  controls;  no 
decorative  features;  not  light  adaptable; 
fan  blades  greater  than  52  inches  in 
diameter  metal  fan  blades;  downrod 
mounting  only — no  hugger  mounting 
capability;  three  fan  blades:  fan  blades 
mounted  on  top  of  motor  housing;  single- 
speed  motor. 

The  Harmonized  Tariff  Schedule 
(HTS)  subheading  under  which 
oscillating  fans  are  classifiable  is 
6414.51.0090.  The  HTS  subheading  under 
which  ceiling  fans  are  classifiable  is 
8414.51.0030.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 
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This  determination  is  published 
pursuant  to  section  7D2(c)  of  the  Act  (19 
U.S.C.  1671a(b)). 

Dated:  November  6, 19W. 
Eric  I.  Garfinkel. 
Assistant  Secretary  for  Import 
A  dwinistration. 
|FR  Doc.  91-27291  Filed  11-12-91: 8:45ani| 
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United  States-Canada  Fre*-Trade 
Agreement,  Article  1904  BInational 
Panel  Reviews:  Request  for  Panel 
Review 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce, 
ACTtOKr  Notice  of  first  Request  for  Panel 
Review  of  final  determination  of  injury 
made  by  the  Canadian  International 
Trade  Tribunal  respecting  Certain  Beer 
Originating  in  or  Exported  from  the 
United  States  of  America  by  G. 
Heileman  Brewing  Company,  Inc.,  Pabst 
Brewing  Company  and  The  Stroh 
Brewery  Company  for  Use  or 
Consumption  in  the  Province  of  British 
Columbia,  filed  by  G.  Heileman  Brewing 
Company,  Inc.  with  the  Canadian 
Section  of  the  Binational  Secretariat  on 
October  16. 1991. 

summary:  On  October  16, 1991,  the  G. 
Heileman  Brewing  Company,  Inc.  filed  a 
Request  for  Panel  Review  with  the 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  ftee-Trade 
Agreement.  Panel  review  was  requested 
of  the  final  determination  of  injury  made 
by  the  Canadian  International  Trade 
Tribunal  respecting  Certain  Beer 
Originating  in  or  Exported  from  the 
United  States  of  America  by  G. 
Heileman  Brewing  Company,  Inc..  Pabst 
Brewing  Company  and  The  Stroh 
Brewery  Company  for  Use  or 
Consiunption  in  the  Province  of  British 
Columbia.  The  Binational  Secretariat 
has  assigned  Case  Number  CDA-91- 
1904-02  to  this  request 
FOR  FURTHCR  tWFOWMATlOW  CONTACT: 
lames  R.  Holbein,  United  Stales 
Secretary,  Binational  Secretariat,  suite 
4012, 14th  and  Constitution  Avenue, 
Washington.  DC  20230.  (202)  377-543a 
SUPPLEMENTARY  INTORMATION:  Chapter 
19  of  the  ynited  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 


review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binaticnal  Panel  Reviews 
("Rules").  These  Rules  were  pubhshed 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27. 1969  [54  FR 
53165).  The  panel  review  in  this  matter 
will  be  conducted  in  accordance  with 
these  Rules. 

Role  35(2)  requires  the  Secretary  of 
the  responsible  Section  of  the  FTA 
Binational  Secretariat  to  publish  a 
notice  that  a  first  Request  for  Panel 
Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement,  on  October  18, 1991, 
requesting  panel  review  of  the  final 
determination  described  above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  Rling  a  Complaint  in 
accordance  with  Rule  39  within  30  days 
after  the  filing  of  the  first  Request  for 
Panel  Review  (the  deadline  for  filing  a 
Complaint  is  November  15, 1901): 

(b)  A  Party,  investigating  authority  or 
interested  person,  including,  in  the  case 
of  a  final  determination  made  in 
Canada,  any  person  that  would  be 
entitled  to  appear  and  be  represented  in 
a  judicial  review  of  the  final 
determination,  that  does  not  file  a 
Complaint  may  participate  in  the  panel 
review  by  filing  a  Notice  of  Appearance 
in  accordance  with  Rule  40  within  45 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Notice  of  Appearance  is  December  2. 
1991);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  pane) 
review. 


Dated:  November  5,  Iflm. 
lann  R.  HoUMin, 

United  Stotea  Secretary.  FTA  Binational 
Secretariat 

[FR  Doc.  91-27292  Filed  11-12-01;  S:45  amj 
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United  Statas-Canada  Fraa-Trade 
Agraamant,  Articia  1904  Binational 
Panel  Raviawa:  Requaat  for  Panel 
Review 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat.  United  States  Section. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  first  Request  for  Panel 
Review  of  fmal  determination  of 
dumping  made  by  the  Deputy  Minister 
of  Revenue  Canada  for  Customs  and 
Excise,  respecting  Certain  Beer 
Originating  in  or  Exported  from  the 
United  States  of  America  by  G. 
Heileman  Brewing  Company.  Inc.,  Pabst 
Brewing  Company  and  The  Stroh 
Brewery  Company  for  Use  or 
Consumption  in  the  Province  of  British 
Columbia,  filed  by  G.  Heileman  Brewing 
Company.  Inc.  with  the  Canadian 
Section  of  the  Binational  Secretariat  on 
September  26, 1991. 

summary:  On  September  26. 1981.  the  G. 
Heileman  Brewing  Compeiny,  Inc.  filed  a 
Request  for  Panel  Review  with  the 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement  Panel  review  was  requested 
of  the  final  determination  of  dumping 
made  by  the  Deputy  Minister  of 
Revenue  Canada  for  Customs  and  I 

Excise,  respecting  Certain  Beer 
Originating  in  or  Exported  from  the 
United  States  of  America  by  G. 
Heileman  Brewing  Company,  Inc  Pabst 
Brewing  Company  and  The  Stroh 
Brewery  Company  for  Use  or 
Consumption  in  the  Province  of  Briliah 
Columbia.  The  Binational  Secretariat 
has  assigned  Case  Number  CDA-91- 
1904-01  to  this  request. 

FOR  FURTHER  INFORMATION  CONTACT:  . 

James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
4012. 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  377-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
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panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  panel  review  in  this  matter 
will  be  conducted  in  accordance  with 
these  Rules. 

Rule  35(2)  requires  the  Secretary  of 
the  responsible  Section  of  the  FTA 
Binational  Secretariat  to  publish  a 
notice  that  a  first  Request  for  Panel 
Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  Agreement,  on  September  26. 1991, 
requesting  panel  review  of  the  final 
determination  described  above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint  in 
accordance  with  Rule  39  within  30  days 
after  the  filing  of  the  first  Request  for 
Panel  Review  (the  deadline  for  filing  a 
Complaint  is  October  28, 1991); 

(b)  A  Party,  investigating  authority  or 
interested  person,  including,  in  the  case 
of  a  final  determination  made  in 
Canada,  any  person  that  would  be 
entitled  to  appear  and  be  represented  in 
a  judicial  review  of  the  final 
determination,  that  does  not  file  a 
Complaint  may  participate  in  the  panel 
review  by  filing  a  Notice  of  Appearance 
in  accordance  with  Rule  40  within  45 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadhne  for  filing 
a  Notice  of  Appearance  is  November  12, 
1991);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  In  the  panel 
review. 


Dated:  November  5. 1991. 

James  R.  HollMin. 

United  States  Secretary,  FTA  Binational 
Secretarial  ^ 

(FR  Doc,  91-27293  Filed  11-12-91:  8:45  am] 
WLUNO  COM  ssifr^rr-M 


National  Ocaanic  and  Atmospharic 
Admlnlatratlon 

North  Pacific  Flshary  Managamant 
Council;  Public  Maatlnga 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
The  North  Pacific  Fishery 
Management  Council  (Council),  its 
Advisory  Panel  (AP),  and  its  Scienti^ 
and  Statistical  Committee  (SSC)  will 
hold  public  meetings  on  December  2-8, 
1991,  at  the  Hilton  Hotel  in  Anchorage, 
Alaska.  The  Council  meeting  will  begin 
on  December  3  at  8  a.m.  The  AP  and  the 
SSC  will  begin  meetings  on  December  2 
at  10:30  a.m. 

Council's  Agenda 

(1)  Reports  by  the  Alaska  Department 
of  Fish  and  Game,  National  Marine 
Fisheries  Service  (NMFS),  and  the  U.S. 
Coast  Guard;  (2)  reports  on  Bering  Sea 
and  Aleutians  crab  surveys  and  on 
seabirds;  (3)  review  of  the  revised  Draft 
Legislative  Environmental  Impact 
Statement  for  Marine  Mammal 
amendments  and  preparation  of 
comments  to  the  NMFS.  Review  of 
proposed  rules  to  implement  Steller  sea 
lion  protective  measures:  (4)  review  of 
progress  on  revising  the  North  Pacific 
Fisheries  Research  Plan  and  consider 
action  of  approval  of  a  program  for 
Secretarial  review;  (5)  approval  of  the 
memberships  of  the  AP.  SSC.  the  Pacific 
Northwest  Crab  Industry  Advisory 
Committee,  and  fishery  management 
plan  teams;  (6)  review  of  foreign  vessel 
permit  applications  for  1992;  (7)  report 
on  implementation  of  individual  fishery 
quota  management  systems  for  the  fixed 
gear  sablefish  and  the  halibut  fisheries 
off  Alaska  and  consideration  of  final 
approval  of  the  programs  for  Secretarial 
review;  (8)  approval  of  an  allocative 
proposal  to  expand  the  International 
Pacific  Halibut  Commission's  halibut 
management  Area  4C;  (9)  restrictions  on 
U.S.  operations  related  to  fisheries  in 
international  waters  of  the  central 
Bering  Sea;  (10)  review  of  progress  on 
development  of  a  moratorium  on  all 
fisheries  under  Council  jurisdiction  and 
the  progress  on  a  comprehensive 
rationalization  program;  (11)  review  of 
research  priorities;  (12)  final  approval  of 
1992  groundfish  and  bycatch 
specifications  for  the  Gulf  of  Alaska  and 
Bering  Sea/Aleutian  Islands;  (13)  final 


approval  of  a  bycatch  amendment  for 
Secretarial  review,  including  possible 
emergency  action;  (14)  review  of 
changes  in  the  recordkeeping  and 
reporting  requirements  for  1992;  (15) 
reports  from  plan  teams  on  strategic 
plans,  reports  from  other  agencies  on 
proposed  analyses,  and  review  of  staff 
tasking;  (16)  approval  of  a  regulatory 
amendment  assigning  halibut  bycatch  to 
the  demersal  shelf  rockfish  hook-and- 
line  fishery  in  the  Southeast  Outside 
District  of  the  Gulf  of  Alaska.  A  Council 
executive  session  (not  open  to  the 
public)  is  scheduled  for  December  4  at 
noon  to  receive  a  briefmg  on  litigation. 

Advisory  Groups'  Agendas 

The  Council's  AP  and  SSC  agendas 
will  be  similar  to  that  of  the  Council. 
Other  workgroup  and  committee 
meetings  may  be  held  on  short  notice 
during  the  week.  A  meeting  of  the 
Advisory  Panel  Nominating  Committee 
will  be  held  to  discuss  employment 
matters. 

For  more  information,  contact  Chris 
Oliver,  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  November  7. 1991. 
David  8.  CrMtln. 

Deputy  Director,  Office  of  Fisheriee 
Conservation  and  Management;  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-27256  Filed  11-12-91;  8:45  am] 
wujNQ  coot  ssw-n-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establlahmant  of  an  Import  Umlt  for 
Cartain  Cotton  and  Man-Mada  Rbar 
Taitlla  Producta  Producad  or 
Manufacturad  In  India 

November  6. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit 

EFFECTtvt  date:  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  hmit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
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(202)  377-3715.  For  information  on 
categories  on  which  consultationa  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMEfrTARV  INPOfWMTION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  tection  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854), 

Inasmuch  as  no  agreement  has  been 
reached  on  a  mutually  satisfactory 
solution  on  Categories  351/651.  the 
United  States  Government  has  decided 
to  control  imports  in  these  categories  for 
the  prorated  period  beginning  on  August 
9, 1991  and  extending  through  December 
31, 199!, 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  351/651.  Should  such  a 
solution  be  reached  in  further 
consultations  with  the  Government  of 
India,  further  notice  will  be  published  in 
the  Federal  Register, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  PR  50756. 
published  on  December  10. 1990).  Also 
see  56  PR  47935,  published  on  September 
23, 1991, 

Auggie  D.  Tantyia, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Connnittee  for  the  Implementation  of  Textile 
Agreements 

htovember  Bi  WW. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  dated 
September  17, 1901.  issued  to  you  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  direcbve 
concerns,  among  other  thing*,  imports  of 
cotton  and  man-made  hber  textile  products  in 
Categories  351/651.  produced  or 
manufactured  in  India  and  exported  during 
the  ninety-day  period  which  began  on  August 
9, 1991  and  extends  through  November  6, 
1991. 

Effective  on  November  14. 1991,  you  are 
directed  to  amecd  the  September  17. 1991 
directive  to  extend  the  restraint  period  for 
Categories  351/651  through  December  31. 
1991  at  an  increased  level  of  44.515  dozen  '. 

Import  charges  already  made  to  Categories 
351/351  for  the  ninety-day  period  shall  be 
retained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  uf  the  rulemaking  provisions  of  5 
use.  553(*)(1). 


Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Imphmentation 
of  Textile  Agreements. 
[FR  Doc.  91-27287  FUed  11-12-91;  8:45  «m| 

■LUNQCOOC  3S10-On-f 


DEPARTMENT  OF  DEFENSE 
Office  of  th«  Secretary 


Defense  Science  Board  Ta 
SOI  Countermeasures 


:  Force  on 


*  The  limit  hai  not  been  sdjorted  to  aecotmt  for 
imports  exported  aft«r  August  9,  im. 


ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMANY:  The  Defense  Science  Board 
Task  Force  on  SDI  Countermeasures 
will  meet  in  closed  session  on 
November  22-23  and  December  13-14, 
1991  at  the  Pentagon.  Arlington,  VA. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  and  make 
recommendations  on  the  overall  area  of 
countermeasures  to  the  Strategic 
Defense  Initiative  (SDI)  to  assiu-e  that 
systems  concepts  are  responsive  to 
plausible  threats  and  countermeasures. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  app.  n.  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public 

Dated:  November  6, 1991. 
Linda  M.  Bymua, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-27175  Filed  11-12-91;  8:45  am] 

BiUJIM  COOC  MIO-at-M 


Special  Operationa  Policy  Advisory 
Groitp,  Notice  of  Meeting 

The  Special  Operations  Policy 
Advisory  Croup  (SOPAC)  will  meet  on  1 
November  1991  in  the  Pentagon. 
Arlington,  Vii^ginia,  to  discuss  sensitive, 
classified  topics. 

The  mission  of  the  SOPAG  is  to 
ad\ise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10  (d)  of 
Public  Law  92-^163.  the  "Federal 
Advisor;  Committee  Act,"  and  section 


552b  (c)  (1)  of  title  5,  United  States  Code, 
this  meeting  will  be  closed  to  the  public 

Dated:  November  6. 1991. 
XJtA.  Bynom, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-2n76  Filed  11-12-91;  8:45  amj 
siujNa  coot  3t10-01-M 

Privacy  Act  of  1974;  Amend  Record 
Syatom  Nottoes 

agency:  Office  of  the  Secretary  of 
Defense  (OSD),  DOD. 

action:  Amendment  of  record  systems 

notices. 

summary:  The  OSD  pr(^>oses  to  amend 
four  record  system  notices  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a}. 

DATES:  The  proposed  actions  will  be 
effective  without  further  notice  on 
December  13, 1991,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Mr.  Dan  Cragg.  OSD 
Privacy  Act  Officer,  OSD  Records 
Management  and  Privacy  Act  Branch, 
Room  5C315,  Pentagon,  Washington,  DC 
20301-1155.  Telephone  (703)  695-0970. 

SUPPI^MENTARY  INFORMATION:  The 

Office  of  the  Secretary  of  Defense 
record  system  notices  subject  to  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a)  have  been  published  in  the 
Federal  Register  as  followr. 

550  FR  22090.  May  29. 1985  (DoD  Compilation, 
changes  follow) 

550  FR  47087.  Nov.  14, 1985 

551  FR  11807.  Apr.  7. 1986 
551  FR  17508.  May  13. 1986 
551  FR  44608.  Dec.  11.  1966 

52  FR  23334,  |un.  19. 1987 

53  FR  15888.  May  4, 1988 

53  FR  27894.  ful.  25. 1988 

54  FR  33756,  Aug.  18, 1989 

54  FR  43314,  Oct.  24, 1889 

55  FR  17855.  Apr.  28, 1980 
55  FR  2018a  May  15, 1990 
55  FR  2142a  May  24, 1990 
55  FR  35449,  Aug.  30. 1990 

55  FR  49405,  Nov,  28, 1990 

56  FR  4803,  Feb.  5.  1991 
58FR70ie.  Feb.  21.1991 
53  FR  9200.  Mar.  5. 1901 
56  FR  9348  Mar.  6, 1991 
56  FR  10545,  Mar.  13, 1991 

The  amended  systems  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a}  which  requires  the 
submission  of  an  altered  system  report. 
The  specific  changes  to  the  record 
systems  being  amended  are  provided 
below. 
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Dated:  November  5. 1991. 

L.M.  BynuB, 

Alternate  OSD  Federal  Register  Liaison 
Office,:  Department  of  Defense. 

DWHS  P41.0 

System  name: 

OSD/)S  Drug-Free  Workplace  (54  :  X 
33758.  Aug.  16. 1989). 

Changes: 


Retention  and  disposal- 

Delete  first  two  paragraphs  and 
replace  with  "Employee 
acknowledgment  of  notice  forms  are 
retained  for  as  long  as  the  employee 
remains  with  the  agency  and  are 
destroyed  upon  separation.  Selection 
and  scheduling  records  are  retained  for 
two  years  or  until  no  longer  needed. 
Specimen  collection  and  handling 
"permanent"  record  books  are  retained 
for  three  years  after  last  entry  is  made 
and  are  then  destroyed.  Specimen  chain 
of  custody  records  are  destroyed  when 
three  years  old.  Test  result  records  for 
employees  and  applicants  are  retained 
for  three  years  and  then  destroyed." 


DWHS  P41,0 
SYSTEM  KAMI: 

OSD/)S  Drug-Free  Woriq)lace  Files. 

SVSTSM  locatmm: 

Office  of  the  Secretary  of  Defense, 
Directorate  for  Personnel  and  Security, 
Washington  Headquarters  Services, 
Room  3B347,  Pentagon,  Washington.  DC 
20301-1155. 

CATtOONItS  OP  INOnnOUALS  COVSRSO  av  THE 

avsmi: 

Employees  of,  and  applicants  for  - 
positions  in,  the  Office  of  the  Secretary 
of  Defense  (OSDP,  the  Joint  Staff  (JS). 
and  all  other  activitier  deriving 
administrative  support  from  Washington 
Headquarters  Services  (WHS). 

CATCOORIES  Of  Rf  CORDS  IN  TMt  SYSTEM: 

Records  relating  to  the  selection, 
notification,  and  testing  of  employees 
and  applicants  for  illegal  drug  abuse: 
collection  authentication  and  chain  of 
custody  documents;  and  laboratory  test 
results. 

AUTHORrrV  FOR  MAINTSNANCS  OF  THE 
SVSTSM: 

5  U.S.C.  7301;  Pub.  L  100-71; 
Executive  Order  12584,  'Drug-Free 
Federal  Workplace",  and  Executive 
Order  9397. 


MJRROeE(S): 

The  system  is  used  to  maintain  Drug 
Program  Coordinator  records  on  the 
selection,  notification,  and  testing  (Le., 
urine  specimens,  drug  test  results,  chain 
of  custody  records,  etc.)  of  employees 
and  applicants  for  illegal  drug  abuse. 

Records  contained  in  this  system  are 
also  used  by  the  employee's  Medical 
Review  Official;  the  administrator  of 
any  Employee  Assistance  Program  in 
which  the  employee  is  receiving 
counseling  or  treatment  or  is  otherwise 
participating;  and  supervisory  or 
management  officials  within  the 
employee's  agency  having  authority  to 
take  adverse  personnel  action  against 
such  employee. 

ROUTINE  USES  OP  RECORDS  MAINTAmaO  IN 
THE  SYSTEM^  MSCtUOIHO  CATEOORIES  OP 
USERS  AND  THE  PURPOeSI  OP  SUCH  USES: 

In  order  to  comply  with  provisions  of 
5  use.  7301,  the  Office  of  the  Secretary 
of  Defense  "Blanket  Routine  Uses"  do 
not  apply  to  this  system  of  records. 

To  a  court  of  competent  jurisdiction 
where  required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action. 

POUCISS  AND  PRACncaS  POR  STORtNO, 

retrievhml,  accessino  and  dispoeino  op 
records  in  the  system: 

storaqe: 

Paper  records  are  maintained  in  file 
folders.  Electronic  records  exists  on 
magnetic  tape,  diskette,  or  other 
machine-readable  media. 

RETRtEVASIUTY: 

Records  are  retrieved  by  employee  or 
applicant  name.  Social  Security  Number, 
agency  name,  collection  site  and  date  of 
testing. 

aAPtOUARDS: 

Paper  records  are  stored  in  file 
cabinets  that  are  locked  when  not  being 
used.  Electronic  records  are  accessed  on 
computer  terminals  in  supervised  areas 
using  a  system  with  password  access 
safeguards.  All  employee  and  applicant 
records  are  maintained  and  used  with 
the  highest  regard  for  employee  and 
applicant  privacy.  Only  persons  on  a 
need-to-1  Jiow  basis  and  trained  in  the 
handling  of  information  protected  by  the 
Privacy  Act  have  access  to  the  system. 

RETENTION  AND  OtSPOSAL: 

Employee  acknowledgement  of  notice 
forms  are  retained  for  as  long  as  the 
employee  remains  with  the  agency  and 
are  destroyed  upon  separation. 
Selection  and  scheduling  records  are 
retained  for  two  years  or  until  no  longer 
needed.  Specimen  collection  and 
handling  "permanent"  record  books  are 


retained  for  three  years  after  last  entry 
is  made  and  are  then  destroyed. 
Specimen  chain  of  custody  records  are 
destroyed  when  three  years  old.  Test 
result  records  for  employees  and 
applicants  are  retained  for  three  years 
and  then  destroyed. 

Destruction  of  records  is 
accomplished  by  shredding  or  burning  of 
paper  records.  Electronic  records  are 
erased  or  overwritten. 

EYSTEM  MANAOER(S)  AND  ADORaaS<ES): 

OSD/)S  Drug  Program  Coordinator, 
Directorate  for  Personnel  and  Security, 
Washington  Headquarters  Services, 
Room  3B345,  Pentagon.  Washington,  DC 
20301-1155. 

NOTWATION  PROCaOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  Inquiries  to  the  OSD/)S 
Drug  Program  Coordinator,  Directorate 
for  Personnel  and  Security, Washington 
Headquarters  Services,  Room  3B347, 
Pentagon.  Washington,  DC  20301-1155. 
The  request  should  contain  the  full 
name.  Social  Security  Number,  and  the 
notarized  signature  of  the  subject 
individual 

RECORD  ACCESS  PROCEDUWEii 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  die  OSD/]S  Drug 
Program  Coordinator,  Directorate  for 
Personnel  and  Security,  Washington 
Headquarters  Services,  Room  3B347, 
Pentagon.  Washington  DC  20301-1155. 
The  request  should  contain  the  full 
name,  Social  Security  Number,  and  the 
notarized  signature  of  the  subject 
individual. 

CONTESnNO  RECORD  PROCEDURES: 

The  Office  of  the  Secretary  of  Defense 
(OSD)  rules  for  accessing  records  and 
for  contesting  contents  and  appealing 
initial  OSD  determinations  by  the 
individual  concerned  are  published  in 
OSD  Administrative  Instruction  No.  81. 
"OSD  Privacy  Program";  32  CFR  part 
311;  or  may  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORIES: 

The  test  subject  Medical  Review 
Officials,  collection  personnel  and 
others  on  a  case-by-case  basis. 

EXEMPTIONS  CLAIMED  POR  THE  SYSTEM: 

None. 
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DOCHAOl 

System  name: 

Health  Benefits  Authorization  Files 
(52  FR  28838.  June  16. 1987). 

Changes: 

System  name: 

Add  "and  Dental"  after  the  word 
"Health". 

System  location: 

Delete  entry  and  replace  with 
"Primary  system  is  located  at 
OCHAMPUS,  DoD,  Aurora.  Colorado 
80045-6900. 

Decentralized  segments  are  located  at 
the  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services-Europe  (OCHAMPUSEUR). 
APO  New  York  09102-5000;  and  Fiscal 
Intermediaries  (FlsJ/Contractors  under 
contract  to  OCHAMPUS.  Each  company 
listed  below  maintains  claim  files  on 
beneficiaries  in  their  respective 
geographical  areas.  Health  Management 
Strategies  International.  Inc..  1725  Duke 
Street.  Suite  300C,  Alexandria.  VA 
22314-3408;  Uniformed  Services  Benefit 
Plans,  Inc..  720  North  Marr  Road. 
Columbus.  IN  47201-6660;  Blue  Cross- 
Blue  Shield  of  South  Carolina,  200  North 
Dozier  Boulevard,  Florence,  SC  29501- 
4028;  Wisconsin  Physicians  Service, 
1617  Sherman  Avenue,  Madison,  WI 
53707-7927;  Delta  Dental  Plan  of 
California,  7667  Folsom  Boulevard, 
Sacramento,  CA  95626-9023:  FHC 
Options,  Inc.,  240  Corporate  Boulevard, 
Norfolk.  VA  23502  -4900;  Foundation 
Health  Federal  Services,  Inc..  3400  Data 
Drive,  Rancho  Cordova,  CA  95670-7955. 
•        •        «        *        • 

Categories  of  records  in  the  system: 

After  the  word  "medical"  in  the 
second  and  the  third  lines,  add  "and 
dental". 

M83Purpose(s): 
After  the  word  "health"  and  "and 
dental". 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  purposes  of  such  uses: 

In  the  first  paragraph,  after  the  words 
"health  care"  add  "and  dental". 
Delete  the  fourth  paragraph. 

***** 

Safeguards: 

Delete  the  second  sentence  and 
replace  with  "Decentralized  automated 
segments  within  FI  operations  are 
accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes." 


System  manager/s)  and  address: 

Delete  entry  and  replace  with  "Chief, 
Program  Operations  Division, 
OCHAMPUS.  DoD,  Aurora.  Colorado 
80045-6900.  Telephone  (303)  361-8608." 

DOCHA  01 

SYSTEM  NAME: 

Health  and  Dental  Benefits 
Authorization  Files. 

SYSTEM  LOCATION: 

Primary  system  is  located  at 
OCHAMPUS,  DoD,  Aurora,  Colorado 
60045-6900. 

Decentralized  segments  are  located  at 
the  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services-Europe  (OCHAMPUSEUR) 
APO  New  York  09102-5000;  and  Fiscal 
Intermediaries  (Fl8)/Contractors  under 
contract  to  OCHAMPUS.  Each  company 
listed  below  maintains  claim  files  on 
beneficiaries  in  their  respective 
geographical  areas.  Health  Management 
Strategies  International,  Inc.,  1725  Duke 
Street,  Suite  300C.  Alexandria,  VA 
22314-3408;  Uniformed  Services  Benefit 
Plans,  Inc.,  720  North  Marr  road, 
Columbus.  IN  47201-6660;  Blue  Cross- 
Blue  Shield  of  South  Carolina,  200  North 
Dozier  Boulevard,  Florence,  SC  29501- 
4026;  Wisconsin  Physicians  Service, 
1617  Sherman  Avenue,  Madison,  Wl 
53707-7927;  Delta  Dental  Plan  of 
California,  7667  Folsom  Boulevard, 
Sacramento,.  CA  95826-9023;  FHC 
Options,  Inc..  240  Corporate  Boulevard, 
Norfolk,  VA  23502-4900;  Foundation 
Health  Federal  Service,  Inc.,  3400  Data 
Drive.  Rancho  Cordova.  CA  95670-7955. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

All  individuals  who  seek 
authorization  or  preauthorization  for 
care  under  CHAMPUS/CHAMPVA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Original  correspondence  with 
idividuals.  medical  and  dental 
statements.  Congressional  inquiries, 
medical  and  dental  treatment  records, 
authorization  for  care,  case  status 
sheets,  memos  for  records,  follow-up 
reports  justifying  extended  care, 
correspondence  with  fiscal 
intermediaries  and  work-up  sheets 
maintained  by  case  workers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  use.  3101,  41  CFR  part  101-11.000; 
chapter  55, 10  U.S.C.  613,  chapter  17,  38 
U.S.C:  32  CFR  part  199;  and  Executive 
Order  9397. 


PURROSE(S): 

To  maintain  and  control  records 
pertaining  to  requests  for  authorization 
or  pre-authorization  of  health  and  dental 
care  under  CHAMPUS. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEPVI,  INCLUDINQ  CATEQORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Determine  eligibility  of  an  individual, 
authorize  payment,  respond  to  inquiries 
from  congressional  offices  made  at  the 
request  of  the  individual  covered  by  the 
system,  control  and  review  health  care 
and  dental  management  plans,  health 
care  demonstration  programs,  control 
accomplishment  of  reviews,  and 
coordinate  subject  matter  clearance  for 
congressional  committees  and  auditors. 

Referral  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and/or  the  Secretary  of  the 
Department  of  Veterans  Affairs 
consistent  with  their  statutory 
administrative  responsibilities  under 
CHAMPUS/CHAMPVA  pursuant  to 
chapter  55, 10  U.S.C.  and  section  613. 
chapter  17.  38  U.S.C. 

Referral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits, 
and  civil  or  criminal  litigation  related  to 
the  operation  of  CHAMPUS.  Disclosure 
td  third-party  contacts  in  situations 
where  the  party  to  be  contacted  has.  or 
is  expected  to  have,  information 
necessary  to  establish  the  validity  of 
evidence  or  to  verify  the  accuracy  of 
information  presented  by  the  individual 
concerning  his  or  her  entitlement,  the 
amount  of  benefit  payments,  any  review 
of  suspected  abuse  or  fraud,  or  any 
concern  for  program  integrity  or  quality 
appraisal. 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  OSD's  compilation  of 
system  of  record  notices  also  apply  to 
this  system. 

poucies  and  practices  for  storing, 
retrievino,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Automated  records  are  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders. 

RrniiEVABiLrrv: 

Information  is  retrieved  by  sponsor's 
Social  Security  Number  and  sponsor's  or 
beneficiary's  name. 
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SAraOUAIIDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Decentralized  automated 
segments  within  FI  operations  are 
accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes.  OCHAMPUS  buildings  are 
protected  by  Department  of  Defense 
security  force  and/or  military  police 
security  force. 

RETENTION  AND  DWPOSAL: 

Automated  indexes  are  permanent. 
Hardcopy  records  are  dosed  out  at  the 
end  of  the  calendar  year  in  which 
finalized,  held  one  additional  year,  and 
transferred  to  the  Federal  Records 
Center  (FRC).  The  FRC  will  destroy  the 
records  after  an  additional  five-year 
retention. 

SYSTEM  MANAOERtS)  AND  AOORESS: 

Chief,  Program  Operations  Division. 
OCHAMPUS.  DoD.  Aurora.  Colorado 
60045-6900.  Telephone  (303)  361-8808. 


OSD  Administrative  Instruction  No.  81; 
32  CFR  part  311;  or  may  be  obtained 
from  the  system  manager. 


NOTIFICATKM  I 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  wnitten  inquiries  to  the 
OCHAMPUS.  Privacy  Ad  Officer. 
Aurora,  Colorado  80045^900. 

RECORD  ACCESS  PROCEOUNKS: 

Individuals  seeking  assess  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  OCHAMPUS. 
Privacy  Act  Officer.  Aurora,  Colorado 
80045-6900. 

Written  request  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  of  the  sponsor 
and  sponsor's  Social  Security  Number, 
current  address  and  telephone  number. 

Should  it  be  determined  that  the 
release  of  medical  information  to  the 
requestor  could  have  an  adverse  effect 
upon  the  individual's  physical  or  mental 
health,  the  requestor  will  be  required  to 
provide  the  name  and  address  of  a 
physician  who  would  be  willing  to 
receive  the  medical  record,  and  at  the 
physician's  discretion,  inform  the 
individual  covered  by  the  system  of  the 
contents  of  that  record. 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
some  acceptable  identification  such  as  a 
driver's  license  or  other  form  of  picture 
identification. 

CONTCSTMQ  RECORD  PROCCOURSS: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  In 


Contractors,  Health  Benefits  Advisors, 
all  branches  of  the  Uniformed  Service, 
congressional  offices,  providers  of  care, 
consultants  and  individuals. 

CXKMPTIONS  CLAIMB)  TON  THIS  SVIIUI: 

None. 
DOCHA  02 

System  name: 

Medical  Care  Inquiry  Files. 

Changes: 

System  name: 

Add  "and  Dental"  after  the  word 
"Medical". 

System  location: 

Delete  entry  and  replace  with 
"Primary  system  is  located  at 
OCHAMPUS.  DoD.  Aurora.  Colorado 
80045-6900. 

Decentralized  segments  are  located  at 
the  Office  of  Qvilian  Health  and 
Medical  Program  of  the  Uniformed 
Services-Europe  (OCHAMPUSEUR), 
APO  New  York  00102-5000;  and  Fiscal 
Intermediaries  (FIs)/Contractors  under 
contract  to  OCHAMPUS.  Each  company 
listed  below  maintains  medical  and 
dental  care  inquiry  files  on  beneficiaries 
in  their  respective  geographical  areas. 
Health  Management  Strategies 
International,  Inc..  1725  Duke  Street 
Suite  300C,  Alexandria.  VA  22314-3408: 
Uniformed  Services  Benefit  Plans,  Inc.. 
720  North  Marr  Road,  Columbus,  IN 
47201-6660;  Blue  Cross-Blue  Shield  of 
South  Carolina,  200  North  Dozier 
Boulevard.  Florence.  SC  29501-4026; 
Wisconsin  Physicians  Service,  1617 
Sherman  Avenue,  Madison,  WI  53707- 
7927;  Delta  Dental  Plan  of  California, 
7667  Folsom  Boulevard.  Sacramento.  CA 
95826-9023;  FHC  Options.  Inc..  240 
Corporate  Boulevard,  Norfolk,  VA 
23502-4900;  and  FoundaUon  Health 
Federal  Services,  Inc.,  3400  Data  Drive, 
Rancho  Cordova.  CA  95670-7955." 

Categories  of  individuals  covered  by  the 
system: 

Add  "and  dental"  after  the  word 
"health". 


DOCHA  02 


IVSTIM  LOCATION: 

Primary  system  is  located  at 
OCHAMPUS.  DoD.  Aurora.  Colorado 
80045-6900. 

Decentralized  segments  are  located  at 
the  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services-Europe  (OCHAMPUSEUR). 
APO  New  York  09102-5000:  and  Fiscal 
Intermediaries  (Fl8)/Contractora  under 
contract  to  OCHAMPUS.  Each  company 
listed  below  maintains  medical  and 
dental  care  inquiry  files  on  beneficiaries 
in  their  respective  geographical  areas. 
Health  Management  Strategies 
International,  Inc.,  1725  Duke  Street 
Suite  300C.  Alexandria.  VA  22314-3408; 
Uniformed  Services  Benefit  Plans.  Inc^ 
720  North  Marr  Road.  Columbus.  IN 
47201-666a  Blue  Cross-Blue  Shield  of 
South  Carolina.  200  North  Dozier 
Boulevard.  Florence.  SC  29501-4026; 
Wisconsin  Physicians  Service,  1817 
Sherman  Avenue,  Madison,  WI  53707- 
7927;  Delta  Dental  Plan  of  California. 
7667  Folsom  Boulevard,  Sacramento.  CA 
95826-9023;  FHC  Options,  Inc.  240 
Corporate  Boulevard,  Norfolk,  VA 
23502-4900:  and  Foundation  Health 
Federal  Services,  Inc..  3400  Data  Drive, 
Rancho  Cordova.  CA  95870-7955. 


CA' 


OTMOnnOUAL 


Ail  individuals  who  seek  information 
concerning  health  and  dental  care  under 
CHAMPUS/CHAMPVA. 


CATIOOMUOF 


IN  TMI 


Documents  reflecting  inquiries 
received  from  private  individuals  for 
information  on  CHAMPUS/CHAMPVA 
and  replies  thereto:  congressional 
inquiries  on  behalf  of  constituents  and 
replies  thereto;  and  files  notifyiitg 
personnel  of  eligibihty  or  termination  of 
benefits. 

AUTMOAmr  POR  HAIMTBIANCI  or  TNI 
tVSTBl: 

44  U.S.C.  3101: 41  CFR  101-11.000; 

chapter  55, 10  U.S.C:  section  613. 
chapter  17,  38  U.S.C;  and  Executive 
Order  9387. 

PUNPOSi<s):  . 

To  maintain  and  control  records 
pertaining  to  requests  for  informatioii 
concerning  the  processing  of  individual 
CHAMPUS/CHAMPVA  claims  and  the 
benefit  structure  (md  procedures  of 
CHAMPUS/CHAMPVA, 


ROUTINi  uses  OP 

TNR  ■!<■■■■■   MdJUOMO 


OP  WON  um: 


Medical  and  Dental  Care  Inquiry 
Files. 


Establish  eligibility,  respond  to 
inquiries  from  individuals,  and  respond 
to  inquiries  from  congressional  offices 
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made  at  the  request  of  the  individual 
covered. 

Referral  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and/or  Secretary  of  the 
Department  of  Veterans  Affairs 
consistent  with  their  statutory 
administrative  responsibilities  under 
CHAMPUS/CHAMPVA  pursuant  to 
chapter  55, 10  U.S.C.  and  section  613, 
chapter  17.  38  U.S.C. 

Riferral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assuj'ance. 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits, 
and  civil  or  criminal  litigation  related  to 
the  operation  of  CHAMPUS. 

Disclosure  to  other  third-party 
contacts  in  situations  where  the  party  to 
be  contacted  has,  or  is  expected  to  have, 
information  necessary  to  estabhsh  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  OSD's  compilation  of 
system  of  record  notices  also  apply  to 
this  system. 

POUCICS  AND  PRACnceS  POM  tTOAINO, 

RrrmiviNo,  accessing,  nttainino.  and 

OISPOSIMQ  OP  MECOItDS  IN  THE  SYSTKM: 
STORAQC: 

Automated  records  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders. 

RETRIEV  ability: 

Information  is  retrieved  by  case 
number,  sponsor  name  and/or  Social 
Security  Number,  and  inquirer  name. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Automated  segments  are 
accessible  only  by  authorized  persons 
possessing  user  identification  codes. 
OCHAMPUS  buildings  are  protected  by 
Department  of  Defense  security  force 
and/or  military  police  security  force. 

mriNnoN  AND  disposal: 

Automated  indexes  are  permanent. 
Paper  records  are  retained  in  active  file 
until  end  of  calendar  year  in  which 
closed,  held  two  additional  years,  and 
then  destroyed. 


SYSTEM  MANAOCR(S)  AND  ADDRESS: 

Chief,  Public  and  Beneficiary 
Relations  Division,  OCHAMPUS,  DoD. 
Aurora,  Colorado  80045-6900.  Telephone 
(303)  361-8220. 

NOTmCATMNt  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
OCHAMPUS,  Privacy  Act  Officer. 
Aurora.  Colorado  80045-6900. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  OCHAMPUS. 
Privacy  Act  Officer.  Aurora.  Colorado 
80045-6900. 

Written  requests  for  information 
should  include  the  full  name  of  the 
individual,  military  sponsor's  name  and 
Social  Security  Number,  current  address 
and  telephone  number.  Should  it  be 
determined  that  the  release  of  medical 
information  to  the  requestor  could  have 
an  adverse  effect  upon  the  individual's 
physical  or  mental  health,  the  requestor 
will  be  required  to  provide  the  name  and 
address  of  a  physician  who  would  be 
willing  to  receive  the  medical  record 
and.  at  the  physician's  discretion,  inform 
the  individual  covered  by  the  system  of 
the  contents  of  that  medical  record. 

For  personal  visits  to  examine 
records,  the  individual  should  be  able  to 
provide  some  acceptable  identification 
such  as  a  driver's  license  or  other  form 
of  picture  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  access  to 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
OSD  Administrative  Instruction  No.  81; 
32  CFR  part  311;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Contractors,  congressional  offices. 
Health  Benefits  Advisors,  all  branches 
of  the  Uniformed  Services,  consultants, 
and  individuals. 

EXEMPTIONS  CLAIMED  FOR  THIS  SYSTEM: 

None. 
DOCHA07 

System  name: 

Medical  Claim  History  Files  (52  FR 
22840.  June  16. 1987). 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Primary  system  is  located 
OCHAMPUS,  DoD,  Aurora.  Colorado 
80045-6900. 

Decentralized  segments  are  located  at 
the  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services-Europe  (OCHAMPUSEUR). 
APO  New  York  09102-5000;  Fiscal 
intermediaries/Constractors  (FIs)  under 
contract  to  OCHAMPUS.  Each  company 
listed  below  maintains  claim  files  on 
beneficiaries  in  their  respective 
geographical  areas.  Health  Management 
Strategies  International,  Inc.,  1725  Duke 
Street,  Suite  300C,  Alexandria.  VA 
22314-3408;  Uniformed  Services  Benefit 
Plans.  Inc.,  720  North  Marr  Road. 
Columbus.  IN  47201-6660;  Blue  Cross- 
Blue  Shield  of  South  Carolina,  200  North 
Dozier  Boulevard,  Florence,  SC  29501- 
4026;  Wisconsin  Physicians  Service. 
1617  Sherman  Avenue,  Madison,  WI 
53707-7927;  Delta  Dental  Plan  of 
California,  7667  Folsom  Boulevard. 
Sacramento,  CA  95826-9023:  FHC 
Options,  Inc.,  240  Corporate  Boulevard. 
Norfolk,  VA  23502-4900;  and  Foundation 
Health  Federal  Services.  Inc.,  3400  Data 
Drive,  Rancho  Cordova,  CA  95670-7955. 


Purpose(s): 

Delete  the  first  four  words  and  replace 
with  "OCHAMPUS  and  its  contractors". 

*       .  *        *        •        * 

Record  source  categories: 

Add  "dentists,"  after  the  word 
"Physicians". 

DOCHA  07  ' 

SYSTEM  NAME: 

Medical  and  Dental  Claim  History 
Files. 

SYSTEM  location: 

Primary  system  is  located  at     • 
OCHAMPUS,  DoD,  Aurora,  Colorado 
80045-6900. 

Decentralized  segments  are  located  at 
the  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services-Europe  (OCHAMPUSEUR), 
APO  New  York  09102-5000;  and  Fiscal 
intermediaries/Contractors  (FIs)  under 
contract  to  OCHAMPUS.  Each  company 
listed  below  maintains  claim  files  on 
beneficiaries  in  their  respective 
geographical  areas.  Health  Management 
Strategies  International,  Inc.,  1725  Duke 
Street,  Suite  300C,  Alexandria.  VA 
22314-3408;  Uniformed  Services  Benefit 
Plans,  Inc.,  720  North  Marr  Road, 
Columbus.  IN  47201-6660;  Blue  Cross- 


Blue  Shield  of  South  Carolina.  200  North 
Dozier  Boulevard.  Florence.  SC  29501- 
4026;  Wisconsin  Physicians  Service, 
1617  Sherman  Avenue,  Madison.  WI 
53707-7927;  Delta  Dental  Plan  of 
California,  7667  Folsom  Boulevard. 
Sacramento.  CA  9582&-9023;  FHC 
Options.  Inc.,  240  Corporate  Boulevard, 
Norfolk,  VA  23502-4900;  Foundation 
Health  Federal  Services.  Inc.,  3400  Data 
Drive,  Rancho  Cordova.  CA  95670-7955. 

categories  op  mdiviouals  covered  by  the 

system: 

Eligible  beneficiaries  and  all 
individuals  who  seek  health  care  under 
CHAMPUS/CHAMPVA. 

CATEGORIES  OP  NCCOROS  IN  THE  SYSTEM: 

File  contains  claims,  billings  for 
services,  applications  or  approval  forms, 
medical  records,  dental  records,  family 
history  files,  records  on  appeals  and 
hearings,  or  any  other  correspondence, 
memorandum,  or  reports  which  are 
acquired  or  utilized  in  the  development 
and  processing  of  CHAMPUS/ 
CHAMPVA  claims.  Records  are  also 
maintained  on  health  care  and  dental 
care  demonstration  projects,  including 
enrollment  and  authorization 
agreements,  correspondence, 
memoranda,  forms  and  reports  which 
are  acquired  or  utilized  during  the 
projects. 

authortty  por  maintenance  op  thi 
system: 

44  U.S.C.  3101;  41  CFR  101-11.000; 
chapter  55, 10  U.S.C.  613,  chapter  17.  38 
U.S.C;  32  CFR  part  199;  and  Executive 
Order  9397. 

PURP08E(S): 

OCHAMPUS  and  its  contractors  use 
the  information  to  control  and  process 
health  care  benefits  available  under 
CHAMPUS  including  the  processing  of 
medical  claims,  dental  claims,  the 
control  and  approval  of  medical  and 
dental  treatments,  and  necessary 
interface  with  providers  of  health/ 
dental  care. 

ROUTINE  USES  OP  RECORDS  MAINTAINtO  IN 
THE  SYSTEM,  mCUNMNO  CATEGORIES  OP 
USERS  AND  PURPOSES  OP  SUCH  USES: 

Referral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities.  Including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits 
and  civil  or  criminal  litigation  related  to 
the  operation  of  CHAMPUS, 

Information  from  CHAMPVA  claims 
will  be  given  to  the  Department  of 
Veterans  Affairs. 


Disclosure  to  third-party  contacts  in 
situations  where  the  party  to  be 
contacted  has.  or  is  expected  to  have, 
information  necessary  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 

Issuance  of  deductible  certificates; 
responding  to  inquires  from 
congressional  offices,  made  at  the 
request  of  the  person  to  whom  a  record 
pertains;  and  conducting  audits  of  FI 
processed  claims  to  determine  payment 
and  occurrence  accuracy  of  the  R's 
adjudication  process. 

Process  and  control  of  recoupment 
claims  in  favor  of  the  United  States 
arising  under  the  Federal  Claims 
Collection  Act.  In  connection  with  these 
recoupment  claims,  information  may  be 
disclosed  to: 

a.  the  U.S.  Department  of  Justice, 
including  U.S.  Attorneys,  for  legal  action 
and  final  disposition  of  the  recoupment 
claims. 

b.  The  Internal  Revenue  Service  to 
obtain  current  address  information  on 
delinquent  accounts  receivable 
(automated  controls  exist  to  preclude 
redisclosure  of  solicited  IRS  address 
information]  and  to  report  amounts 
written-off  as  uncollectible  as  taxable 
income. 

c.  Private  collection  agencies  for 
collection  action  when  deemed  to  be  in 
the  best  interest  of  the  U.S. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b](12]  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
act  of  1966  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collections  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUaES  AND  PRACTICES  POR  STONING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OP  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders. 

RETNKVAWUTV: 

Information  is  retrieved  by  sponsor's 
Social  Security  Number,  beneficiary's 
name;  classification  of  medical 
diagnosis,  procedure  code,  or 
geographical  location  of  care  provided: 
and  selected  utilization  limits. 


SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained.  Decentralized  automated 
segments  within  FI  operations  are 
accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes.  The  automated  portion  of  the 
Primary  System  is  accessible  only 
through  the  medium  of  OCHAMPUS 
prepared  computer  programs  resulting  in 
a  printout  of  the  data.  OCHAMPUS 
buildings  are  protected  by  Department 
of  Defense  security  force  and/or 
military  police  security  force. 

RETENTION  AND  DISPOSAL: 

Records  maintained  on  magnetic  tape 
are  individual  aimual  files  and  are 
permanent.  Paper  records  are  closed  out 
at  the  calendar  year  end  in  which 
processed,  held  one  additional  year,  and 
transferred  to  the  Federal  Records 
Center.  Federal  Records  Centers  will 
destroy  after  an  additional  four-year 
retention. 

SYSTIM  MANAQKN(S)  AND  AOONKSS(ES): 

Chief,  Contract  Management  Division. 
OCHAMPUS.  DoD,  Aurora,  Colorado 
80045-6900.  Telephone  (303)  361-8043. 

NOTIFICATION  PROCEDUWil 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquires  to  the 
OCHAMPUS.  Privacy  Act  Officer. 
Aurora.  Colorado  80045-8900. 

RECORD  ACCESS  PROCSDURSS: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  OCHAMPUS. 
Privacy  Act  Officer,  Aurora,  Colorado 
80045-6900. 

Written  requests  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  and  Social 
Security  Number  of  the  sponsor,  current 
address,  and  telephone  number.  Should 
it  be  determined  that  the  release  of 
medical  information  to  the  requestor 
could  have  an  adverse  effect  upon  the 
individual's  physical  or  mental  health. 
the  requestor  will  be  required  to  provide 
the  name  and  address  of  a  physician 
who  would  be  willing  to  receive  the 
medical  record  and,  at  the  physician's 
discretion,  inform  the  individual  covered 
by  the  system  of  the  contents  of  that 
record. 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
some  acceptable  identification  such  as 
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driver's  license  or  other  form  of  picture 
identincation. 

CON  I BS I INQ  RCCOKO  PWOCCOUNCS: 

The  agency's  rules  for  access  to 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
OSD  Administrative  Instruction  No.  81; 
32  CFR  Part  311;  or  may  be  obtained 
from  the  system  manager. 

RECONO  aouncc  catcqomcs: 

Physicians,  dentists,  hospitals,  and 
other  sources  of  care;  individuals; 
insurance  companies:  and  consultants. 

EXEMPTIONS  CLAIMED  FOR  THIS  SYSTEM: 

None. 
(FR  Doc.  91-27177  Filed  11-12-91;  8:45  am] 

BOJJNQCOOC  3i10-»1-ll 


Department  of  the  Army 

Privacy  Act  of  1974;  Record  System 
Amendment 

agency:  Department  of  the  Army.  DOD. 
ACTION:  Amendment  of  a  records 
systems. 

summary:  The  Department  of  the  Army 
proposes  to  amend  two  record  systems 
in  its  inventory  of  record  system  notices 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C  552a). 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
December  19, 1991,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  comments  to  Mr. 
Walter  Crass,  OfRce  of  Systems 
Management  Branch  (ASOP-MP)  Ft 
Huachuca,  AZ  85613-500a 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974,  as  amended,  have  been  published 
in  the  Federal  Register  as  follows: 

50  FR  22090.  May  29. 1965  (DoD  Compilation. 
changes  Follow). 

51  FR  23570.  Jan.  30. 1960. 
5  FR  30900.  Aug.  29,  1966. 
51  FR  40479.  Nov.  7. 1966. 

51  FR  44361.  0«c.  9, 1986. 

52  FR  11847.  Apr.  13. 1987. 
52  FR  18798.  May  19. 1987. 
52  FR  25905.  Jul.  9. 1987. 
52  FR  32329,  Aug.  27, 1987. 

52  FR  43932,  Nov.  17, 1987. 

53  FR  12971,  Apr.  2a  198a 
53  FR  16575.  May  10. 1988. 
53  FR  21509.  ]un.  8. 198& 
53  FR  28247,  Jul  27, 1988. 
53  FR  28249.  |ul.  27. 1988. 
53  FR  28430.  Jul.  28.  1988. 
53  FR  34578,  Sep.  7. 1988. 
53  FR  49586.  Dec  8. 1988. 
53FR515aaDec  22, 198& 


54  FR  10034.  Mar.  9. 1989. 

54  FR  11790.  Mar.  22. 1969. 

54  FR  1483S.  Apr.  13. 1980.  — 

54  FR  46965,  Nov.  a  1988. 

54  FR  5026a  Dec.  5, 1989. 

55  FR  13935,  Apr.  13, 199a 

55  FR  21897.  May  3a  1990  (Army  Address 

Directory). 
55  FR  41743.  Oct.  15. 1990. 
55  FR  48707.  Nov.  a  1990. 
55  FR  4870a  Nov.  a  1990. 
55  FR  4867a  Nov.  21, 1990. 
55  FR  48671.  Nov.  21. 1980  (Amended  ID 

Numbers). 

55  FR  51407,  Dec  14, 1990. 

56  FR  70ia  Feb.  21, 1991. 
56  FR  15593,  Apr.  17, 1991. 
56  FR  21134,  May  7, 1991. 
56  FR  27949.  |un.  la  1991. 
56  FR  42986.  Aug.  30. 1991. 
56  FR  42991.  Aug.  30. 1991. 
56  FR  42985.  Aug.  SO,  1991. 
56  FR  46162,  Sep.  la  1991. 
56  FR  4816a  Sep.  24. 1991. 
56  FR  48523,  Sep.  25, 1991. 
56  FR  506864,  Oct.  9, 1991. 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a), 
which  requires  the  submission  of  altered 
system  reports.  The  specific  changes  to 
the  record  systems  being  amended  are 
set  forth  below,  followed  by  the  record 
system  notices,  as  amended,  published 
in  their  entirety. 

Dated:  November  a  1991. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0640-10aTAPC 

System  name: 

Military  Personnel  Records  Jadcet 
Files  (50  FR  22179,  May  29. 1985). 

Changes: 

System  name: 

After  "Files"  add  "(MPRJ)". 

System  location: 

Add  at  the  end  "Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices." 
*        •        •        •        * 

Categories  of  records  in  the  system: 

Add  "/Certificate  of  Release  or 
Discharge  from  Active  Duty"  after 
"transfer/discharge  report";  delete 
"VA"  and  substitute  "Department  of 
Veterans  Affairs";  delete  "similar 
relevant  matters"  and  substitute 
"similar  military  documents  prescribed 
for  filing  by  Army  regulations  or 
directives." 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with  "To  the 
Department  of  State  to  issue  passport/ 
visa;  to  document  persona-non-grata 
status,  attache  assignments,  and  related 
administration  of  personnel  assigned 
and  performing  duty  with  the 
Department  of  State. 

To  the  Department  of  Treasury  to 
issue  bonds;  to  collect  and  record 
income  taxes. 

To  the  Department  of  Justice  to  file 
fingerprints  to  perform  investigative  and 
judicial  functions. 

To  the  Department  of  Agricidture  to 
coordinate  matters  related  to  its 
advanced  education  program. 

To  the  Department  of  Labor  to 
accomplish  actions  required  under 
Federal  Employees  Compensation  Act. 

To  the  Department  of  Health  and 
Human  Services  to  provide  services 
authorized  by  medical,  health,  and 
related  functions  authorized  by  10  U.S.C. 
1074  through  1079. 

To  the  Nuclear  Regulatory 
Commission  to  accomplish  requirements 
incident  to  Nuclear  Accident/Incident 
Control  Officer  functions. 

To  the  American  Red  Cross  to 
accomplish  coordination  and  service 
functions  including  blood  donor 
programs  and  emergency  investigative 
support  and  notifications. 

To  the  Civil  Aeronautics  Board  to  ' 
accomplish  flight  quaHfications, 
certification  and  licensing  actions. 

To  the  Federal  Aviation  Agency  to 
determine  rating  and  certification 
(including  medical)  of  in-service 
a\iators.  I  | 

To  the  General  Services 
Administration  for  records  storage  and 
archival  services  and  for  printing  of 
directories  and  related  material  which 
includes  personal  data. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization 
involving  postal  officers  and  mail  clerk 
authorizations. 

To  the  Department  of  Veterans  Affairs 
to  provide  information  relating  to 
service,  benefits,  pensions,  in-service 
loans,  insurance,  and  appropriate    i 
hospital  support. 

To  the  Bureau  of  Immigration  and 
Naturalization  to  comply  with  status 
relating  to  alien  registration,  and  annual 
residence/location. 

To  the  Office  of  the  President  of  the 
United  States  of  America  to  exchange 
required  information  relating  to  White 
House  Fellows,  regular  Army 
promotions,  aides,  and  related  support 
functions  staffed  by  Army  members. 


To  the  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  mate,  and  harbor 
masjer  for  duty  as  Transportation  Corps 
warrant  officer. 

To  each  of  the  several  states,  and  U.S. 
possessions  to  support  state  bonus 
application;  to  fulfill  income  tax 
requirements  appropriate  to  the  service 
member's  home  of  record;  to  record 
name  changes  in  state  bureaus  of  vital 
statistics;  and  for  National  Guard 
affairs. 

Civilian  educational  and  training 
institutions  to  accomplish  student 
registration,  tuition  support,  tests,  and 
related  requirements  incident  to  in- 
service  education  programs  in 
compliance  with  10  U.S.C.  chapters  102 
and  103. 

To  the  Social  Security  Administration 
to  obtain  or  verify  Social  Security 
Account  Number;  to  transmit  Federal 
Insurance  Compensation  Act  deductions 
made  from  members'  wages. 

To  the  Department  of  Transportation 
to  coordinate  and  exchange  necessary 
information  pertaining  to  inter-service 
relationships  between  U.S.  Coast  Guard 
(USCG)  and  U.S.  Army  when  service 
members  perform  duty  with  the  USCG. 

To  the  Civil  authorities  for  compliance 
with  10  U.S.C.  814. 

To  the  U.S.  Information  Agency  to 
investigate  applicants  for  sensitive 
positions  pursuant  to  Executive  Order 
10450. 

To  the  Federal  Emergency 
Management  Agency  to  facilitate 
participation  of  Army  members  in  civil 
defens«^planning  training,  and 
emergency  operations  pursuant  to  the 
military  support  of  civil  defense  as 
prescribed  by  DOD  Directive  3025.10, 
Military  Support  of  Civil  Defense,  and 
Army  Regulation  500-70.  Military 
Support  of  Civil  Defense. 

To  the  Director  of  Selective  Service 
System  to  Report  of  Non-registration  at 
Time  of  Separation  Processing,  of 
individuals  who  decline  to  register  with 
Selective  Service  System.  Such  report 
will  contain  name  of  individual  date  of 
birth,  Social  Security  Number,  and 
mailing  address  at  time  of  separation. 

Other  elements  of  the  Federal 
Government  pursuant  to  their  respective 
authority  and  responsibility. 

To  the  Military  Banking  Facilities 
Overseas.  Information  as  to  current 
military  addresses  and  assignments  may 
be  provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 


may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restriction  is  not  made  by  the  individual, 
the  U.S.  Government  will  be  liable  for 
-the  losses  the  facility  may  incur. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
Department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  l>e  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-3 
and  290ee-3.  These  statues  take  precedence 
over  the  Privacy  Act  of  1974.  in  regard  to 
accessibility  of  such  records  except  to  the 
individual  to  whom  the  record  pertains.  The 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of  record 
system  notices  do  not  apply  to  these 
categories  of  records. 

County  and  city  welfare  organizations 
to  provide  information  needed  to 
consider  applications  for  benefits. 

Penal  institutions  to  provide  health 
information  to  aid  patient  care. 

State,  county,  and  city  officials  to 
include  law  enforcement  authorities  to 
provide  information  to  determine 
benefits  or  liabilities,  or  for  the 
investigation  of  claims  or  crimes. 

Patriotic  societies  incorporated, 
pursuant  to  36  U.S.C,  in  consonance 
with  their  respective  corporate  missions 
when  used  to  further  the  welfare, 
morale,  or  mission  of  the  soldier. 
Information  can  only  be  disclosed  only 
if  the  agency  which  receives  it 
adequately  prevents  its  disclosure  to 
persons  other  than  their  employees  who 
need  such  information  to  perform  their 
authorized  duties. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system,  except  for  those 
specifically  excluded  categories  of 
records. 


Retrievability: 

Delete  entry  and  replace  with  "By 
individual's  name  and/or  Social 
Security  Number." 
•        *        •        *        • 

System  managerfs)  and  address(es); 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street 
Alexandria,  VA  22332-0400." 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  organization  to  which 
the  service  member  is  assigned;  for 
retired  and  non-unit  reserve  personnel, 
information  may  be  obtained  from  the 
U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200;  for  discharged  and  deceased 
personnel  contact  the  National 
Personnel  Records  Center.  General 
Services  Administration.  9700  Page 
Boulevard.  St.  Louis,  MO  63132-5100. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  service 
identification  number,  current  address 
and  telephone  number,  and  signature." 

Records  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
organization  to  which  the  service 
member  is  assigned;  for  retired  and  non- 
unit  reserve  personnel,  information  may 
be  obtained  from  the  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis,  MO  63132-5200;  for  discharged 
and  deceased  personnel  contact  the 
National  Personnel  Records  Center, 
General  Services  Administration,  9700 
Page  Boulevard.  St  Louis,  MO  63132- 
5100. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  current  address 
and  telephone  number,  and  signature." 


A0640-10aTAPC 

•VtTCMNAMI: 

Military  Personnel  Records  Jacket 
Files  (MWIJ). 

SVSTtM  locatmn: 

Active  and  Reserve  Army 
Commands/field  operating  agencies, 
installations,  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
system  notices. 

CATIOORHS  OP  NtOIVIOUALS  COVIRCO  BY  THt 
SYSTEM: 

Enlisted,  warrant  and  commissioned 
officers  on  active  duty  in  the  U.S.  Armv; 
enlisted,  warrant  and  commissioned 
officers  of  the  U.S.  Army  Reserve  in 
active  reserve  (unit  or  non-unit)  status: 
retired  persons;  commissioned/warrant 
officers  separated  after  June  30, 1917 
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and  enlisted  personnel  separated  after 
October  31. 1912. 

CATcoomes  Of  rccokos  in  the  svsiut 

Records  reflecting  qualifications, 
emergency  data,  enlistment  and  related 
service  agreement/extension/active 
duty  orders;  military  occupational 
specialty  evaluation  data;  group  life 
insurance  election;  record  of  induction: 
security  questionnaire  and  clearance; 
transfer/discharge  report/Certificate  of 
Release  or  Discharge  from  Acdve  Duty; 
language  proficiency  questionnaire; 
police  record  check:  statement  of 
personal  history;  application  for  ID: 
Department  of  Veterans  Affairs 
compensation  forms  and  related  papers; 
dependent  medical  care  statement  and 
related  forms;  training  and  experience 
docimients;  survivor  benefit  plan 
election  certificate;  efficiency  reports; 
application/nomination  for  assignment; 
achievement  certificates;  record  of 
proceeding  and  appellate  or  other 
supplementary  actions.  Article  15  (10 
U.S.C.  815):  weight  control  records; 
personnel  screening  and  evaluation 
records:  application/prior  service 
enlistment  documents;  certificate 
barring  reenlistment;  waivers  for 
enlistment;  physical  evaluation  board 
simmiaries;  service  record  brief;  Army 
School  records;  dassifkation  board 
proceedings;  correspondence  relating  to 
badges,  medals,  and  unit  awards, 
including  foreign  decorationr, 
correspondence/letters/administrative 
reprimands/censures/admoniUons 
relating  to  apprehensions/confinement/ 
discipline;  dependent  travel  and 
movement  of  household  goods:  personal 
indebtedness  correspondence  and 
related  papers:  documents  relating  to 
proficiency  pay.  promotion,  reduction  in 
grade,  release,  retirement  temporary 
duty,  individual  flight  records,  physical 
examination  records,  aviator  flight 
record,  instrument  certification  papers, 
duty  status,  leave,  and  similar  military 
documents  prescribed  for  filing  by  Army 
regulations  or  directives. 

AUTNOmTY  FOfl  MAINTENANCC  Of  THE 

system: 

5  U.S.C.  301: 10  U.S.C.  3013;  and 
Executive  Order  9397. 

PURPOSE(S): 

Persormel  records  are  created  and 
maintained  to  manage  the  member's 
Army  Service  effectively,  document 
historically  the  member's  military 
service,  and  safeguard  the  rights  of  the 
member  and  the  Army. 


iKMiTMiuanorim 

eONDS  MiUNTAIMD  m 

•n  CATVooMes  or 

usEM  AMo  -nm  HMPOScs  or  MicN  uses: 

To  the  Department  of  State  to  issue 
peissport/visa;  to  document  persona- 
non-grata  status,  attache  assignments, 
and  related  administration  of  personnel 
assigned  and  performing  duty  with  the 
Department  of  State. 

To  the  Department  of  Treasury  to 
issue  bonds;  to  collect  and  record 
income  taxes. 

To  the  Department  of  Justice  to  file 
fingerprints  to  perform  investigative  and 
judicial  functions. 

To  the  Department  of  Agriculture  to 
coordinate  matters  related  to  its 
advanced  education  program. 

To  the  Department  of  Labor  to 
accomplish  actions  required  under 
Federal  Employees  Compensation  Act 

To  the  Department  of  health  and 
Human  Services  to  provide  services 
authorized  by  medical,  health,  and 
related  functions  authorized  by  10  U.S.C. 
1074  through  1079. 

To  the  Nuclear  RegvJatory 
Commission  to  accomplish  requirements 
incident  to  Nuclear  Accident/Incident 
Control  Officer  functions. 

To  the  American  Red  Cross  to 
accomplish  coordination  and  service 
functions  including  blood  donor 
programs  and  emergency  investigative 
support  and  notifications. 

To  the  Civil  Aeronautics  Board  to 
accomphsh  flight  qualifications, 
certification  and  hcensing  actions. 

To  the  Federal  Aviation  Agency  to 
determine  rating  and  certiflcation 
(including  medical)  of  in-service 
aviators. 

To  the  General  Services 
Administration  for  records  storage  and 
archival  services  and  for  printing  of 
directories  and  related  material  which 
includes  personal  data. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization 
involving  postal  officers  and  mail  clerk 
authorizations. 

To  the  Department  of  Veterans  Affairs 
to  provide  information  relating  to 
service,  benefits,  pensions,  in-service 
loans,  insurance,  and  appropriate 
hospital  support. 

To  the  Bureau  of  Immigration  and 
Naturalization  to  comply  with  status 
relating  to  alien  registration,  and  annual 
residence/location. 

To  the  Office  of  the  President  of  the 
United  States  of  America  to  exchange 
required  information  relating  to  White 
House  Fellows,  regiJar  Army 
promotions,  aides,  and  related  support 
functions  staffed  by  Army  members. 

To  the  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  mate,  and  harbor 


master  for  doty  as  Transportation  Corps 
warrant  officer. 

To  each  of  the  several  states,  and  U.S. 
possessions  to  support  state  bonus 
application;  to  fulfill  income  tax 
requirements  appropriate  to  the  service 
member's  home  of  record;  to  record 
name  changes  in  state  biu-eaus  of  vital 
statistics;  and  for  National  Guard 
affairs. 

Civilian  educational  and  training 
institutions  to  accomplish  student 
registration,  tuition  support,  tests,  an<1 
related  requirements  incident  to  in- 
service  education  programs  in 
compliance  with  10  U.S.C.  chapters  102 
and  103. 

To  the  Social  Security  Adnunistration 
to  obtain  or  verify  Social  Security 
Account  Number,  to  transmit  Federal 
Insurance  Compensation  Act  deductions 
made  from  members'  wages. 

To  the  Department  of  Transportation 
to  coordinate  and  exchange  necessary 
information  pertaining  to  inter-service 
relationships  between  U.S.  Coast  Guard 
(USCG)  and  U.S.  Army  when  service 
members  perform  duty  with  the  USCG. 

To  the  Civil  authorities  for  compliance 
with  10  U.S.C.  814. 

To  the  U.S.  Information  Agency  to 
investigate  applicants  for  sensitive 
positions  pursuant  to  Executive  Order 
10450. 

To  the  Federal  Emergency 
Management  to  facilitate  participation 
of  Army  members  in  civil  defense 
planning,  training,  and  emergency 
operations  piu-suant  to  the  military 
support  of  civil  defense  as  prescribed  by 
DOD  Directive  3025.10.  Military  Support 
of  Civil  Defense,  and  Army  Regulation 
500-70.  Military  Support  of  Civil 
Defense. 

To  the  Director  of  Selective  Service' 
System  to  Report  of  Non-registration  at 
Time  of  Separation  Processing,  of 
individuals  who  decline  to  register  with 
Selective  Service  System.  Such  report 
will  contain  name  of  individual,  date  of 
birth.  Social  Security  Number,  and 
mailing  address  at  time  of  separation. 

Other  elements  of  the  Federal 
Government  pursuant  to  their  respective 
authority  and  responsibility. 

To  the  Military  Banking  Facilities 
Overseas.  Information  as  to  current 
military  addresses  and  assignments  may 
be  provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
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facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual, 
the  U.S.  Government  will  be  liable  for 
the  losses  the  facility  may  incur. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  induvciy  assisted  by  any 
department  or  agency  of  the  United  States, 
shall  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-3 
and  290ee-3.  These  statues  take  precedence 
over  the  Privacy  Act  of  1974,  In  regard  to 
accessibility  of  such  records  except  to  the 
individual  to  whom  the  record  pertains.  The 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of  record 
system  notices  do  not  apply  to  these 
categories  of  records. 

County  and  city  welfare  organizations 
to  provide  information  needed  to 
consider  applications  for  benefits. 

Penal  institutions  to  provide  health 
information  to  aid  patient  care. 

State,  county,  and  city  officials  to 
include  law  enforcement  authorities  to 
provide  information  to  determine 
benefits  or  liabilities,  or  for  the 
investigation  of  claim  or  crimes. 

Patriotic  societies  incorporated, 
pursuant  to  36  U.S.C.  in  consonance 
with  their  respective  corporate  missions 
when  used  to  farther  the  welfare, 
morale,  or  mission  of  the  soldier. 
Information  can  only  be  disclosed  only 
if  the  agency  which  receives  it 
adequately  prevents  its  disclosure  to 
persons  other  than  dieir  employees  who 
need  such  information  to  perform  their 
authorized  duties. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system,  except  for  those 
specifically  excluded  cat^ories  of 
records. 

Muais  AND  niAcnon  pon  STomNO, 
mmiiviNO,  Accesswa,  rktaiumo,  and 

mSPOSINO  or  KtCOROS  IN  THE  SYSTEM: 

stohaqe: 
Paper  records  in  file  folders. 

HSTmEyAWUTv: 

By  individual's  name  and/or  Social 
Security  Number. 

SAnouARot: 

All  records  are  maintained  in  secured 
areas,  accessible  only  to  designated 
individuals  whose  official  duties  require 


access;  they  are  transferred  from  station 
to  station  in  personal  possession  of  the 
individual  whose  recoird  it  is  or,  when 
this  is  not  feasible,  by  U.S.  Postal 
Servirf. 

RETENTIOM  AMD  RSPOSAL- 

The  maintenance,  forwarding,  and 
disposition  of  the  MPR]  (DA  Form  201) 
and  its  contents  are  governed  by  Army 
Regulations  640-10,  Individual  Militaiy 
Personnel  Records,  and  635-10, 
Processing  Personnel  for  Separations. 

SYSTEM  MANAQEH<S)  AND  AOOMSS^): 

Commander,  U.S.  Total  Army 
Persormel  Command,  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 


Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  organization  to  which 
the  service  member  is  assigned;  for 
retired  and  non-unit  reserve  personnel, 
information  may  be  obtained  from  the 
U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St  Louis.  MO 
63132-5200;  for  discharged  and 
decreased  personnel  contact  the 
National  Personnel  Records  Center. 
General  Services  Administration,  9700 
Page  Boulevard,  St  Louis,  MO  6313:^- 
5100. 

Indfvidual  should  provide  the  fall 
name.  Social  Security  Number,  service 
identification  number,  ciurent  address 
and  telephone  number,  and  signature. 

RECOeOS  ACCSSS  MOCSOURSS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
organization  to  which  the  service 
member  is  assigned;  for  retired  and  non- 
tmit  reserve  personnel  information  may 
be  obtained  from  the  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St  Louis,  MO  63132-5200;  for  discharged 
and  deceased  persormel  contact  the 
National  Personnel  Records  Center. 
General  Services  Administration,  9700 
Page  Boulevard.  St  Louis.  MO  63132- 
5100. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  current  address 
and  telephone  number,  and  signature. 

COMTESTINQ  RECORD  MOCeOUmS: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Amy  Regulation  340^21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 


c« 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 
by  the  individual.  Army  records  and 
reports,  third  parties  when  informatiaa 
furnished  relates  to  the  service 
member's  status. 


None. 

A0646-10bTAPC  ' 

System  name: 

Official  Military  Personnel  File  (56  FR 
50863.  CkAober  0. 1091). 

Changes: 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  purposes  of  such  uses: 

Delete  the  last  two  paragraphs  and 
replace  with 

NotK  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient. 
Irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient  maintained  in 
connection  witii  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  ageocy  of  tb«  United  States, 
shall  except  as  provided  thereia  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  ciromistances 
expressly  authorized  In  42  U.S.C.  290dd-3 
and  290ee-3.  These  statutes  take  precedence 
over  the  Privacy  Act  of  1974.  in  regsrd  to 
aocessibiltty  of  auch  records  except  to  the 
individual  to  whom  the  record  pertains.  The 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  oompiiatioo  of  raoord 
system  notices  do  not  apply  to  these 
categories  of  records. 

Tbe  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system,  except  for  those 
specifically  excluded  categories  of 
records." 


AOS40-10bTAPC 


Official  Military  Personnel   lie. 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command. 
200  Stovall  Street.  Alexandra.  VA 
22332-0400  for  active  duty  officers. 

U.S.  Army  Enlisted  Evaluation  and 
Records  Center.  Fort  Benjamin  Harrison, 
IN  46249-6301  for  active  duty  enlisted 
personnel. 

U.S.  Army  Reserve  Personnel  Center. 
9700  Page  Boulevard.  St  Louis.  MO 
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63132-5200  for  retired  and  reserve 
personnel. 

National  Personnel  Records  Center, 
General  Services  Administration 
(Military).  9700  Page  Boulevard.  St 
Louis.  MO  63132-5100.  for  discharged  or 
deceased  personnel. 

An  automated  index  exists  at  the  U.S. 
Army  Reserve  Personnel  Center 
showing  physical  location  of  the  Official 
Military  Personnel  of  retired  and 
separated  service  members. 

catcoonies  of  indiviouals  covered  by  the 
systeim: 

Each  individual  on  active  duty  in  the 
U.S.  Army  is  enlisted,  appointed,  or 
commissioned  status;  and  each 
individual  who  was  an  enlisted, 
appointed,  or  commissioned  member  of 
the  U.S.  Army  and  who  was  completely 
separated  by  discharge,  death,  or  other 
termination  of  individual's  military 
status. 

CATEOOniES  OF  RECOIWS  Ut  TME  SYSTEM: 

Records  include  enlistment  contract; 
Veterans  Administration  benefit  forms; 
physical  evaluation  board  proceedings; 
military  occupational  specialty  data; 
statement  of  service;  qualification 
record;  group  life  insurance  election; 
emergency  data;  apphcation  for 
appointment;  qualification/evaluation 
report;  oath  of  o^ice;  medical 
examination;  security  questionnaire; 
application  for  retired  pay;  application 
for  correction  of  military  records;  field 
for  active  duty;  transfer  or  discharge 
report/Certificate  of  Release  or 
Discharge  from  Active  Duty;  active  duty 
report;  voluntary  reduction;  line  of  duty 
and  misconduct  determinations; 
discharge  or  separation  reviews;  police 
record  checks,  consent/declaration  of 
parent/guardian;  Army  Reserve  Officers 
Training  Corps  supplemental  agreement; 
award  recommendations;  academic 
reports;  casualty  report;  U.S.  field 
medical  card;  retirement  points, 
deferment;  preinduction  processing  and 
commissioning  data;  transcripts  of 
military  records;  summary  sheets  review 
of  conscientious  objector  election  of 
options;  oath  of  enlistment;  enlistment 
extensions;  survivor  benefit  plans; 
efficiency  reports;  records  of  proceeding, 
10  U.S.C.,  section  815  appellate  actions; 
determinations  of  moral  eligibility; 
waiver  of  disqualifications;  temporary 
disability  record;  change  of  name; 
statements  for  entlistment; 
acknowledgments  of  service 
requirements;  retired  benefits; 
application  for  review  by  physical 
evaluation  board  and  disability  board; 
appointments;  designations;  evaluations; 
birth  certificates;  photographs; 
citizenship  statements  and  status; 


educational  constructive  credit 
transcripts;  flight  status  board  reviews; 
assignment  agreements,  limitations/ 
waivers/election  and  travel;  efficiency 
appeals;  promotion/reduction/ 
recommendations,  approvals/ 
declinations  announcements/ 
notifications,  reconsiderations/ 
worksheets  elections/letters  or 
memoranda  of  notification  to  deferred 
officers  and  promotion  passover 
notifications;  absence  without  leave  and 
desertion  records:  FBI  reports;  Social 
Security  Administration 
correspondence;  miscellaneous 
correspondence,  documents,  and 
military  orders  relating  to  military 
service  including  information  pertaining 
to  dependents,  interservice  action,  in- 
service  details,  determinations,  reliefs, 
component;  awards,  pay  entitlement, 
released,  transfers,  and  other  military 
service  data. 

AUTNOmTY  roil  MAINTENANCE  Of  THE 

system: 
5  U.S.C.  301  and  Executive  Order  9397. 

PUitPOSE(s): 

These  records  are  created  and 
maintained  to  manage  the  member's 
Army  service  effectively;  document 
historically  a  member's  military  service, 
and  safeguard  the  rights  of  the  member 
and  the  Army. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  Department  of  State  to  issue 
passport/visa;  to  document  persona- 
non-grata  status,  attache  assignments, 
and  related  administration  of  personnel 
assigned  and  performing  duty  with  the 
Department  of  State. 

"To  the  Department  of  Treasury  to 
issue  bonds;  to  collect  and  record 
income  taxes. 

To  the  Department  of  Justice  to  file 
fingerprints  to  perform  investigative  and 
judicial  functions. 

To  the  Department  of  Agriculture  to 
coordinate  matters  related  to  its 
advanced  education  program. 

To  the  Department  of  Labor  to 
accomplish  actions  required  imder 
Federal  Employees  Compensation  Act. 

To  the  Department  of  Health  and 
Human  Services  to  provide  services 
authorized  by  medical,  health,  and 
related  functions  authorized  by  10  U.S.C. 
1074  through  1079. 

To  the  Nuclear  Regulatory 
Commission  to  accomplish  requirements 
incident  to  Nuclear  Accident/Incident 
Control  Officer  functions. 

To  the  American  Red  Cross  to 
accomphsh  coordination  and  service 
functions  including  blood  donor 


programs  and  emergency  investigative 
support  and  notifications. 

To  the  Civil  Aeronautics  Board  to 
accomplish  flight  qualifications, 
certification  and  licensing  actions. 

To  the  Federal  Aviation  Agency  to 
determine  rating  and  certification 
(including  medical]  of  in-service 
aviators. 

To  the  General  Services 
Administration  for  records  storage  and 
archival  services  and  for  printing  of 
directors  and  related  material  which 
includes  personal  data. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization 
involving  postal  officers  and  mail  clerk 
authorizations. 

To  the  Department  of  Veterans  Affairs 
to  provide  information  relating  to 
service,  benefits,  pensions,  in-service 
loans,  insurance,  and  appropriate 
hospital  support. 

To  the  Bureau  of  Immigration  and 
Naturalization  to  comply  with  status 
relating  to  alien  registration,  and  annual 
residence/location. 

To  the  Office  of  the  President  of  the 
United  States  of  America  to  exchange 
required  information  relating  to  White 
House  Fellows,  regular  Army 
promotions,  aides,  and  related  support 
functions  staffed  by  Army  members. 

To  the  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  mate,  and  harbor 
master  for  duty  as  Transportation  Corps 
warrant  officer. 

To  each  of  the  several  states,  and  U.S. 
possessions  to  support  state  bonus 
application;  to  fulfill  income  tax 
requirements  appropriate  to  the  service 
member's  home  of  record;  to  record 
name  changes  in  state  bureaus  of  vital 
statistics;  and  for  National  Guard 
affairs. 

Civilian  educational  and  training 
institutions  to  accomplish  student 
registration,  tuition  support,  tests,  and 
related  requirements  incident  to  in- 
service  education  programs  in 
compliance  with  10  U.S.C.  chapters  102 
and  103. 

To  the  Social  Security  Administration 
to  obtain  or  verify  Social  Security 
Account  Number;  to  transmit  Federal 
Insurance  Compensation  Act  deductions 
made  from  members'  wages. 

To  the  Department  of  Transportation 
to  coordinate  and  exchange  necessary 
information  pertaining  to  inter-scrvice 
relationships  between  U.S.  Coast  Guard 
(USCG)  and  U.S.  Army  when  service 
members  perform  duty  with  the  I'SC  Z. 

To  the  Civil  authorities  for  compliance 
with  10  U.S.C.  814. 

To  the  U.S.  Information  Agency  to 
investigate  applicants  for  sensitive 


positions  pursuant  to  Executive  Order 
10450. 

To  the  Federal  Emergency 
Management  Agency  to  fadlite 
participation  of  Army  members  in  civil 
defense  planning  training,  and 
emergency  operations  pursuant  to  the 
military  support  of  civil  defense  as 
prescribed  by  DOD  Directive  3025.10. 
Military  Support  of  Civil  Defense,  and 
Army  Regulation  500-70,  Military 
Support  of  Civil  Defense. 

"To  the  Director  of  Selective  Service 
System  to  Report  of  Non-registration  at 
Time  of  Separation  Processing,  of 
individuals  who  decline  to  register  with 
Selective  Service  System.  Such  report 
will  contain  name  of  individual,  date  of 
birth.  Social  Security  Number,  and 
mailing  address  at  time  of  separation. 

Other  elements  of  the  Federal 
Government  pursuant  to  their  respective 
authority  and  responsibility. 

To  the  Military  Banking  Facilities 
Overseas.  Information  as  to  current 
military  addresses  and  assignments  may 
be  provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual, 
the  U.S.  Government  will  be  liable  for 
the  losses  the  facility  may  incur. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  dient/patient.  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S-C  290dd-3 
and  290ee-3.  These  statues  take  precedence 
over  the  Privacy  Act  of  1974.  in  regard  to 
accessibility  of  such  records  except  to  the 
individual  to  whom  the  record  pertains.  The 
"Blanket  Routme  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of  record 
system  notices  do  not  apply  to  these 
categories  of  records.  i      j 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system,  except  for  those 
specificall;  excluded  categories  of 
records 


pouacs  AND  pnAcnccs  for  stomnq, 

WlTIUEyWO.  ACCMSItt,  NrTAMMO,  AND 
DISPOSMM  OF  RKOOMM  M  THI  VftTWm 
STORAOC: 

Microfiche  stored  randomly  in 
electromechanical  storage/retrieval 
devices.  Temporary  files  consist  of 
paper  records  in  file  folders;  selected 
data  automated  for  management 
purposes  on  tapes,  disks,  cards,  and 
other  computer  media. 

rethievabiutv: 

Alphabetically  by  surname; 
automated  data  retrievable  by  name. 
Social  Security  Number,  or  ADP 
parameter  records  of  reserve,  retired, 
and  deceased  persons  retrieved  by 
Social  Security  Number  terminal  digit 
sequence. 

SAFEOUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel; 
automated  records  are  further  protected 
by  authorized  password  system  for 
access  terminals,  controlled  access  to 
operations  locations,  and  controlled 
output  distribution. 

RETENTION  AND  DISPOSAL: 

Microfiche  and  paper  records  are 
permanent;  retained  in  active  file  until 
termination  of  service,  following  which 
they  are  retired  to  the  U.S.  Army 
Reserve  Personnel  Center.  9700  Page 
Boulevard,  St.  Louis.  MO  63132-5200. 

SYSTIM  MANAOBKS)  AND  AODRC*S<CS): 

Commander.  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
following: 

Inquiries  for  records  of  commissioned 
or  warrant  officers  (including  members 
of  Reserve  Components)  serving  on 
active  duty  should  be  sent  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-MSR.  200 
Stovall  Street,  Alexandria.  VA  22332- 
0400. 

Inquiries  for  records  of  enlisted 
members  (including  members  of  Reserve 
Components)  serving  on  active  duty 
should  be  sent  to:  Commander,  U.S. 
Army  Enlisted  Records  and  Evaluation 
Center,  Fort  Benjamin  Harrison,  IN 
46249-5301. 

Inquiries  for  records  of  commissioned 
officers  or  warrant  officers  in  a  reserve 
status  not  on  active  duty,  or  Army 
enlisted  reservists  not  on  active  duty,  or 
members  of  the  National  Guard  who 
peformed  active  duty,  or  commissioned 


officers,  warrant  officers,  or  enlisted 
members  in  a  retired  status  should  b« 
sent  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  9700  Page 
Boulevard.  St  Louis,  MO  63132-5200. 

Inquiries  for  records  of  commissioned 
officers  and  warrant  officers  who  were 
completely  separated  from  the  service 
after  June  30, 1917,  or  enlisted  members 
who  were  completely  separated  after 
October  31, 1912,  or  for  records  of 
deceased  Army  personnel  should  be 
sent  to  the  Chief.  National  Personnel 
Records  Center,  General  Services 
Administration.  9700  Page  Boulevard,  St 
Louis.  MO  63132-5200. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  military  status, 
and  current  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  following: 

Inquiries  for  records  of  commissioned 
or  warrant  officers  (including  members 
of  Reserve  Components)  serving  on 
active  duty  should  be  sent  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-MSR,  200 
Stovall  Street  Alexandria.  VA  22332- 
0400. 

Inquiries  for  records  of  enlisted 
members  (including  members  of  Reserve 
Components)  serving  on  active  duty 
should  be  sent  to:  Commander,  U.S. 
Army  Enlisted  Records  and  Evaluation 
Center,  Fort  Benjamin  Harrison,  IN 
46249-5301.  | 

Inquiries  for  records  of  commissioned 
officers  or  warrant  officers  in  a  reserve 
status  not  on  active  duty,  or  Army 
enlisted  reservists  not  on  active  duty,  or 
members  of  the  National  Guard  who 
performed  active  duty,  or  commissioned 
officers,  warrant  officers,  or  enlisted 
members  in  a  retired  status  should  be 
sent  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  9700  Page 
Boulevard,  St  Louis,  MO  63132-5200. 

Inquiries  for  records  of  commissioned 
officers  and  warrant  officers  who  were 
completely  separated  from  the  service 
after  June  30. 1917.  or  enlisted  members 
who  were  completely  separated  after 
October  31, 1912,  or  for  records  of 
deceased  Army  persormel  should  be 
sent  to  the  Chief.  National  Personnel 
Records  Center,  General  Services 
Administration,  9700  Page  Boulevard,  St 
Louis,  MU  63132-5200. 

Individual  should  provide  the  full 
name.  Social  Seciirity  Number,  service 
identification  number,  military  status, 
and  current  address. 
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coNTimNO  Rccono  moccoums: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RCCOffO  tOURCf  CATEQOiUeS: 

Enlistment,  appointment,  or 
commission  related  forms  pertaining  to 
individual's  military  status;  academic, 
training,  or  qualifications  records 
acquired  prior  to  or  during  military 
service:  correspondence,  forms,  records, 
documents  and  other  relevant  papers  in 
Department  of  the  Army,  other  Federal 
agencies,  or  state  and  local 
governmental  entities;  civilian  education 
and  training  institutions;  and  members 
of  the  public  when  information  is 
relevant  to  the  Service  Member. 

EXEMmOMS  CLAIMED  FOH  THE  SYSTEM: 

None. 
[FR  Doc.  91-27178  Filed  11-12-91;  8:45  am] 

BIUJNQ  CODE  M10-01-M 

National  Advisory  Panel  on  the 
Education  of  Handicapped 
Dependents;  Meeting 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS).  Office  of 
the  Assistant  Secretary  of  Defense 
(Force  Management  &  Personnel). 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Handicapped  Dependents.  This  notice 
also  describes  the  functions  of  the  Panel. 
Notice  of  this  meeting  is  required  under 
the  National  Advisory  Act.  This  meeting 
is  open  to  the  public;  however,  due  to 
space  constraints,  anyone  wishing  to 
attend  should  contact  the  Office  of 
Dependents  Schools  (ODS)  special 
education  coordinator. 

DATES:  December  3-5  1991. 

ADDRESSES:  Courtyard  by  Marriott,  2700 
Eisenhower  Avenue.  Alexandria,  VA 
(703)  329-2323. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Trudy  Paul.  Special  Education 
Coordinator,  DoDDS.  2461  Eisenhower 
Avenue,  Alexandria.  Virginia  22331- 
1100  (703/325-7810). 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Panel  on  the 
Education  of  Handicapped  Dependents 
is  established  under  Section  613  of  the 
Education  for  All  Handicapped  Children 


Act  of  1975  (20  U.S.C.  1401.  Pub.  L  94- 
142).  The  Panel  is  directed  to:  (1)  Review 
information  regarding  improvements  in 
services  provided  to  handicapped 
students  in  DoDDS:  (2)  receive  and 
consider  the  views  of  various  parents, 
students,  handicapped  individuals,  and 
professional  groups;  (3)  review  the 
findings  of  fact  and  decision  of  each 
impartial  due  process  hearing:  (4)  assist 
in  developing  and  reporting  such 
'information  and  evaluations  as  may  aid 
DoDDS  in  the  performance  of  its  duties: 
(5)  make  recommendations  based  on 
program  and  operational  information  for 
changes  in  the  budget,  organization,  and 
general  management  of  the  special 
education  program,  and  in  policy  and 
procedure:  (6)  comment  publicly  on  rules 
or  standards  regarding  the  education  of 
handicapped  children:  and  (7)  submit  an 
annual  report  of  its  activities  and 
suggestions  to  the  Director,  DoDDS,  by 
July  31  of  each  year.  The  Panel  will 
review  the  following  areas:  Quality 
Indicators  for  special  education 
program,  preschool  plans  for  young 
children  with  disabilities,  speciial 
education  transition  program,  '* 

Individuals  with  Disabihties    ■  • "  '■' '  - 
Amendments  Act  (IDEA),  eligibility-' 
criteria,  and  related  services. 

Dated:  November  6, 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  91-27174  Filed  11-12-91:  8:45  am) 

MUJNa  CODE  M10-01-II 


Department  of  the  Army 

Military  Traffic  Management  Conrwnand 
(MTMC);  Implementation  of  Certificate 
of  Independent  Pricing  (CIP)  and 
Proposed  Amendment  to  Personal 
Property  Traffic  Management 
Regulation  DOD  4500.34-R 

summary:  This  is  to  inform  all 
Department  of  Defense  (DOD)-approved 
domestic  and  international  household 
goods,  unaccompanied  baggage,  mobile 
home,  and  boat  carriers  that  the  Military 
Traffic  Management  Command 
(MTMC),  Directorate  of  Personal 
Property  (MTPP),  will  require  that  all 
DOD-approved  carriers  submit  a 
properly  executed  CIP  in  order  for  rates 
to  be  accepted  by  MTMC. 

The  CIP  requirement  will  also  be 
added  to  appendices  A  and  E  to  DOD 
4500.34-R. 

EFFECTIVE  DATE:  December  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Rosemarie  F.  Guzzardo  or  Mrs. 


Sylvia  Walker  at  (703)  756-1190. 
Headquarters,  Military  Traffic 
Management  Command.  ATTN:  MTPP- 
C  (Mrs.  Guzzardo  or  Mrs.  Walker),  room 
408.  5611  Columbia  Pike.Falls  Church. 
VA  22041-5050, 

SUPPLEMENTARY  INFORMATION:  Thirty 
days  after  the  publication  of  this  Item. 
MTPP  will  send  new  Tender  of  Service 
Signature  Sheets  (TOSS)  to  all  DOD- 
approved  carriers,  with  accompanying 
instructions.  Carriers  are  required  to 
complete  and  return  the  form  to  MTPP 
not  later  than  30  days  upon  receipt  of 
the  form. 

The  CIP  must  be  signed  by  the  same 
person  that  would  sign  manual  rate 
tenders  or  the  certifications  of 
multimedia-furnished  rates. 

In  accordance  with  MTMC  Regulation 
15-1,  paragraph  5(b)(3).  carriers  not 
complying  with  this  administrative 
requirement  may  be  placed  in  nonuse 
for  30  days.  If  a  CIp  is  not  received 
within  the  30-day  period,  the  carrier's 
DOD-approval  may  be  automatically 
revoked  and  its  rates  removed.  See 
paragraph  56  of  Tender  of  Service, 
appendix  A,  and  paragraph  30  of  Tender 
of  Service  appendix  E  (mobile  homes 
and  boats),  DOD  Regulation  4500.34-R. 

MTMC  is  also  amending  DOD 
Regulation  4500.34-R.  appendices  A  and 
E.  to  state  that  the  CIP  will  be  a 
mandatory  document  submission  for 
participation  in  the  DOD  Personal 
Property  Movement  and  Storage 
Program.  A  carrier  will  be  required  to 
submit  the  CIP  with  the  TOSSS.  A 
property  executed  CIP  must  be  on  file  at 
MTMC  before  rate  submissions  are 
accepted. 

Part  IV  of  the  TOSSS  has  been 
modified,  indicating  "(F)  Certificate  of 
Independent  pricing."  The  CIP  must  be 
signed  by  all  parties  submitting  rates  to 
MTMC.  Any  TOSSS  submission  without 
the  CIP  will  be  automatically  rejected. 
MTMC  will  also  be  adding  the  following 
paragraph  to  the  Uniform  Tender  of 
Rates  and/or  Changes  form  (manual 
tenders)  and  to  the  rate  tape 
certification  page  which  accompanies 
rates  submitted  via  multimedia  methods; 
"By  offering  rates  for  services  to  the  U.S. 
Government,  the  carrier  official  certifies 
the  understanding  and  continued 
compliance  with  the  previously 
executed  CIP  which  is  incorporated 
hereto  by  reference.  The  executed  CIP  is 
kept  on  file  in  the  carrier's  qualification 
file  as  an  attachment  to  the  carrier's 
TOSSS." 

The  amendment  to  appendices  A  and< . 
E  of  DOD  R=»gulation  4500.34-R  are: 
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Appendix  A: 

1.  Items  56  through  62  are  renumbered 
Items  57  through  63,  respectively. 

2.  A  new  Item  56  is  added: 

"56.  Certificate  of  Independent  Pricing  (CIP) 

"I  agree  to  execute  and  comply  at  all  times 
with  the  CIP  attached  to  the  tender  of  Service 
Signature  Sheet.  Failure  to  comply  with  the 
CIP  will  make  my  company  and  me  ineligible 
to  participate  in  the  Department  of  Defense 
Personal  Property  Shipment  and  Storage 
Program,  and  the  sole  determination  in  this 
matter  will  rest  with  the  Department  of 
Defense  through  the  Military  Traffic 
Management  Command." 

Appendix  E: 

1.  Items  31  through  34  are  renunil>ered 
Items  32  through  35,"  respectively. 

2.  A  new  Item  31  is  added: 

"31.  Certificate  of  Independent  Pricing  (CIP) 

I  agree  to  execute  and  comply  at  ail  times 
with  the  CIP  attached  to  the  Tender  of 
Service  Signature  Sheet.  Failure  to  comply 
with  the  CIP  will  make  my  company  and  me 
ineligible  to  participate  in  the  Department  of 
Defense  Personal  Property  Shipment  and 
Storage  Program,  and  the  sole  determination 
in  this  matter  will  rest  with  the  Department  of 
Defense  through  the  Military  Traffic 
Management  Command. 

Kenneth  L.  Denton, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  91-27213  Filed  11-12-91;  8:45  am) 

•lUJNO  CODE  S71»-<»-M 


Department  of  ttie  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Santa  Paula  Creek  Flood 
Control  Study,  Ventura  County,  CA 

AOENCV:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

1.  Summary:  Santa  Paula  Creek  is  a 
major  tributary  of  the  Santa  Clara  River 
that  runs  through  the  city  of  Santa  Paula 
in  Ventura  County,  California,  about  60 
miles  northwest  of  Los  Angeles.  The 
Santa  Paula  Creek  project  was 
authorized  by  the  Flood  Control  Act  of 
1948  and  initially  funded  for 
construction  in  FY  1971.  Final 
Environmental  Statement  for  the 
proposed  project  was  prepared  in  March 
1972.  In  January  1974.  Phase  I  of  the 
authorized  plan  (1800  feet  of  concrete 
channel)  was  completed.  A  June  1976 
court  injunction  halted  further 
construction  because  of  NEPA  and 
environmental  concerns.  Debris  and 
boulders  deposited  in  channel  during 
floods  of  1978  and  the  eariy  IQSO's 
damaged  the  Phase  I  channel  which 


cannot  function  properly  unless 
additional  upstream  work  is  completed. 
A  new  study  has  been  initiated  to 
evaluate  changed  conditions  in  the 
project  area  and  develops  alternatives 
to  resolve  the  flood  threat  to  the 
community. 

Proposed  Action.  Repair  of  completed 
concrete  channel,  or  removal  and 
restoration  of  the  channel  reach  to  pre- 
project  conditions.  Study  of  new 
alternatives  to  alleviate  continuing  flood 
control  problem. 

2.  Alternatives:  A  full  range  of 
alternatives  to  the  proposed  action  will 
be  addressed  and  evaluated,  including 
the  No  Action  Alternative.  The 
development  of  alternatives  will 
consider  project  feasibility.  Following 
alternatives  will  be  studied  for  the 
proposed  action. 

1.  Repair/removal  of  completed  channel; 

2.  Modify  existing  channel; 

3.  Debris  basin(s): 

4.  In-stream  sediment  basins; 

5.  Levee(s); 

6.  Non-structural  improvements 
including  maintenance  of  existing 
channels,  floodproofing,  relocation, 
and  razing  of  structures. 

3.  Scoping  Process:  Potential  impacts 
associated  with  the  proposed  action  and 
alternatives  will  be  fully  evaluated. 
Resource  categories  that  will  be 
analyzed  are:  land  use,  agrictdtural, 
physical  environment,  geologic 
formation,  biological  resources,  air 
quality,  water  quality,  groundwater, 
cultural  resources,  socioeconomic  and 
safety.  The  COE  public  involvement 
program  will  include  a  public  scoping 
meeting.  The  scoping  meeting  is 
scheduled  for  20  November  1991,  Santa 
Paula  City  Hall,  at  7  p.m..  970  Ventura 
Street,  Santa  Paula,  California. 

A  mailing  list  will  also  be  established 
so  that  pertinent  data  may  be 
distributed  to  interested  agencies, 
interest  groups  and  individuals. 

ADDRESSES:  Questions  about  the 
proposed  action  and  Draft 
Environmental  Impact  Statement  can  be 
answered  by  Mr.  Jim  Hutchison,  South 
Coast  Section  at  (213)  894-3057,  or  Ms. 
Joy  Jaiswal,  Environmental  Design 
Section,  at  (213)  894-0241  U.S.  Army 
Corps  of  Engineers. 

Dated:  Noveml>er  5. 1991.  / 

Kenneth  A.  Steele, 

Lieutenant  Colonel,  Corps  of  Engineers, 
Deputy  District  Engineer  for  Civil  Works. 
[FR  Doc  91-27228  Filed  11-12-91;  8:45  am) 

MLUNO  COOE  S71«-Kr-M 


ENDANGERED  SPECIES  COMMITTEE 

Appointment  of  Admlnistrattve  Law 
Judge,  Establishment  of  Dates  and 
Locations  for  Preliearing  Conference 
and  Hearing,  and  Ottier  Hearing- 
Related  Matters 

AaCNCV:  Endangered  Species 
Committee. 

ACTION:  Notice  of  Appointment  of 
Administrative  Law  Judge, 
Establishment  of  Dates  and  Locations 
for  Prehearing  Conference  and  Hearing, 
Opportunity  to  File  Motions  to  Intervene 
and  Deadline  for  Filing  Prehearing 
Motions.  Information  on  Issues  to  be 
Addressed  at  the  Hearing,  and  other 
Hearing-Related  Matters. 

•UMMARV  AND  DATES:  On  September  11. 
1991  the  Bureau  of  Land  Management, 
Department  of  the  Interior,  filed  an 
application  with  the  Secretary  of  the 
Interior  seeking  an  exemption  from 
section  7  of  the  Endangered  Species  Act 
that  would  permit  the  Bureau  to  hold 
timber  sales  on  44  tracts  remaining  in 
the  Bureau's  1991  timber  sales  program 
in  Oregon.  See  56  FR  48546,  September 
25, 1991,  the  Federal  Register  notice 
announcing  receipt  of  the  apphcation.  In 
accordance  with  16  U.S.C.  1536(g)  and 
50  CFR  452.03,  on  October  1, 1991  the 
Secretary  of  the  Interior  made  certain 
threshold  determinations  concerning  the 
application  and  concluded  that  the 
application  qualifies  for  consideration 
by  the  endangered  Species  Conunittee. 
See  56  FR  54562.  October  22, 1991,  the 
Federal  Register  notice  announcing  the 
Secretary's  determinations. 

Under  16  U.S.C.  1536(g)(5)  the 
Secretary,  who  serves  as  Chairman  of 
the  Endangered  Species  Committee, 
normally  has  140  days  from  the  date  he 
determines  the  application  qualifies  for 
consideration  to  conduct  a  fact-finding 
hearing  to  develop  the  record  from 
which  he  will  prepare  a  report  to  the 
Committee  under  16  U.S.C.  1536(g)(4)-{8J 
and  50  CFR  part  452.  and  to  complete 
the  report  and  provide  it  to  the 
Committee.  However,  section  1536(g)(5) 
permits  this  140-day  period  to  be 
extended  upon  the  mutual  agreement  of 
the  Secretary  and  the  exemption 
applicant. 

The  Secretary  of  the  Interior  has 
designated  Harvey  C.  Sweitzer,  an 
administrative  law  judge,  to  conduct  the 
fact-finding  hearing.  The  administrative 
law  judge  will  be  assisted  by  the  staff  of 
the  Endangered  Species  Committee, 
which  will  include  the  Division  of 
General  Law,  Office  of  the  Solicitor, 
Department  of  the  Interior,  and  the 
O^oe  ot  Program  Analysis,  Department 
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of  the  Interior.  The  hearing  will  take 
place  in  Portland.  Oregon  beginning  at  9 
a.m.  on  January  8, 1902,  at  911  Federal 
Building  (Old  Bonneville  Power 
Administratio.i  Building].  911  Northeast 
11th  Street  Portland.  Oregon  9720a 
Additional  days  have  been  set  aside 
should  they  be  necessary. 

The  administrative  law  fudge  will 
conduct  a  prehearing  conference 
beginning  at  9  a.m.  on  December  3. 1991. 
in  Conference  Room  C  911  Federal 
Building  (Old  Bonneville  Power 
Administration  Building),  911  Northeast 
11th  Street.  Portland.  Oregon  97208.  The 
conference  will  proceed  until  concluded. 
The  prehearing  conference  will  deal 
with  the  matters  cited  in  SO  CFR 
452.05(b)(1).  as  follows: 

(1)  The  possibility  of  obtaining 
stipulations,  admissions  of  fact  or  law, 
and  agreement  to  the  introduction  of 
documents; 

(2)  The  limitation  of  the  number  of 
witnesses,  the  length  of  direct 
presentations,  and  consolidadon  of 
participants; 

(3)  Questions  of  fact  relating  to  the 
criteria  of  Section  7(h); 

(4)  Questions  of  law  which  may  bear 
upon  the  course  of  the  hearings; 

(5)  Prehearing  motions,  including 
motions  for  discovery  as  permitted  in 
the  regulations,  at  50  CFR 
452i)5(b](l)(iv}:  and 

(6)  Any  other  matter  which  may  aid  in 
the  disposition  of  the  proceedings . 

Participants  in  the  prehearing 
conference  will  be  the  Bureau  of  Land 
Management,  the  U.S.  Fish  and  Wildlife 
Service,  and  any  individuals  or  groups 
that  have  been  permitted  to  intervene  by 
the  administrative  law  judge  in 
accordance  with  50  CFR  452.06(b).  Any 
entity  wishing  to  intervene  in  thia  matter 
must  Rle  a  motion  to  intervene  no  later 
than  7  days  prior  to  the  date  of  the 
prehearing  conference.  A  motion  to 
intervene  must  state  the  movant's  name 
and  address,  identify  its  representative, 
if  any,  set  forth  the  interest  of  the 
movant  in  the  proceeding,  and  show  that 
the  movant's  participation  would  assist 
in  the  determination  of  the  issues  in 
question  and  that  no  other  participants 
will  adequately  represent  movant's 
interests.  Under  the  Endangered  Species 
Committee's  regulations,  the  exempt 
applicant  (the  Bureau  of  Land 
Management  in  this  case)  and  the  U.S. 
Fish  and  Wildlife  Service  are 
automatically  parties  to  the  proceeding. 
See  50  CFR  452.06(a). 

AODRESSCS:  Motions  should  be  filed 
with  Administrative  Law  Judge 
Sweitzer.  Hearings  Division.  OfTice  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  6432  Federal  Building. 


Salt  Lake  City.  Utah  8413a  Five  copies 
of  all  motions  and  other  documents  filed 
with  the  administrative  law  judge  must 
be  sent  to  Ms.  Barbara  Abate,  room 
6531,  U.S  Department  of  the  Interior, 
Washington.  DC  20240.  Any  documents 
filed  with  the  administrative  law  judge 
must  also  be  served  on  all  participants. 
The  participants'  addresses  are:  (1) 
Bureau  of  Land  Management,  c/o  Paul 
Smyth,  Esq.,  room  6311.  Office  of  the 
Solicitor.  U.S,  Department  of  the 
Interior,  Washington,  DC  20240;  (2)  U.S. 
Fish  and  Wildlife  Service,  c/o  Dan 
Shillito,  Esq.,  room  6560,  Office  of  the 
Solicitor,  U.S.  Department  of  the 
Interior,  Washington,  DC  2024a 
Correspondence  to  the  Chairman  or  the 
Committee  should  be  addressed  to  the 
Executive  Secretariat,  U.S.  Department 
of  the  Interior,  Washington.  DC  2024a 
FOR  nmTHER  INFORMATION  CONTACT: 
Copies  of  the  exemption  application 
may  be  Inspected  vidthout  charge  and 
may  be  obtained  for  a  fee  of  $221.00  at 
the  Natural  Resources  Library,  1st  Floor, 
Department  of  the  Interior.  1849  C  St, 
NW..  Washington.  DC  20240.  The 
Administrative  Record  can  also  be 
reviewed  on  a  laser  image  storage 
device  at  the  Library,  from  1  pjn.  until  5 
p.m.  Monday  through  Friday.  In 
addition,  copies  of  the  application  are 
being  offered  for  sale  by  the 
Superintendent  of  Documents,  and  will 
also  be  available  for  examination  free  of 
charge  at  all  U.S.  Government 
Depository  libraries.  Further,  the 
application  and  the  Administrative 
Record  can  be  reviewed  in  Portland. 
Oregon  at  the  following  location  from  8- 
11  a.m.  and  1-3  p.m.  Pacific  Time:  Office 
of  Enviroiunental  Affairs,  Department  of 
the  Interior.  500  N.E.  Multnomah  St.. 
Suite  600,  Portland.  Oregon  97232-2036. 
Because  of  the  small  size  of  the 
reviewing  facility,  persons  wishing  to 
review  the  documentation  should 
telephone  the  facility  at  (503)  231-6157 
or  FTS  429-6157  to  establish  a  time  for 
the  review.  Questions  concerning  the 
exemption  process  may  be  addressed  to 
Jon  H.  Goldstein  at  (202)  208-4077. 
SUPPLEMENTARY  INFORMATION:  On 

September  11, 1991,  the  Director  of  the 
Bureau  of  Land  Management  submitted 
an  apphcation  for  exemptions  from  the 
requirements  of  section  7(a)(2)  of  the 
Endangered  Species  Act,  16  U.S.C  1531 
et  seq.  The  proposed  agency  actions  for 
which  exemptions  are  sought  involve 
timber  sales  on  44  tracts  remaining  in 
the  Bureau  of  Land  Management's  1991 
timber  sales  program  in  Oregon.  The 
U.S.  Fish  and  Wildlife  Service  found 
that  the  proposed  agency  actions  would 
jeopardize  die  continued  existence  of 
the  northern  spotted  owl. . 


The  Secretary  of  the  Interior  has 
determined  that  certain  threshold 
criteria  established  by  the  Endangered 
Species  Act.  16  U.S.C.  1538(g)(3);  SO  CFR 
452.03,  have  been  met.  The  next  step  In 
the  exemption  process  is  the  holding  of 
a  hearing  to  develop  the  record  upon 
which  the  Secretary  of  the  Interior  will 
base  his  report  to  the  Endangered 
Species  Committee  under  16  U.S.C. 
1536(g)  (4)  and  (5)  and  50  CFR  part  452. 

In  order  to  grant  an  exemption  the 
Endangered  Species  Committee  must 
make  positive  findings  on  the  following 
criteria: 

(1)  There  are  no  reasonable  and 
prudent  alternatives  to  the  agency 
action; 

(2)  The  benefits  of  such  action  cleariy 
outweigh  the  benefits  of  alternative 
courses  of  action  consistent  with 
conserving  the  species  or  its  critical 
habitat,  and  such  action  is  in  the  public 
interest; 

(3)  The  action  is  of  regional  or 
national  significance:  and 

(4)  Neither  the  Federal  agency 
concerned  nor  the  exemption  applicant 
made  any  irreversible  or  irretrievable 
commitment  of  resources  with  respect  to 
the  agency  action  that  had  the  effect  of 
foreclosing  the  formulation  or 
implementation  of  any  reasonable  and 
prudent  alternative  measures  that  would 
not  violate  section  7(a)(2)  of  the 
Endangered  Species  Act 

For  purposes  of  the  hearing  and  the 
Secretary's  report,  in  which  the 
Secretary  will  make  findings  concerning 
these  criteria,  the  Bureau  of  Land 
Management  has  the  burden  of  going 
forward  with  evidence  concerning  the 
criteria  for  exemption.  See  50  CFR 
452i)S(e).  In  order  to  assure  that  the 
participants  in  the  hearing  process 
understand  clearly  the  kinds  of 
information  necessary  for  preparation  of 
the  Secretary's  report  and  that  they  are 
prepared  to  submit  necessary 
information  for  the  record,  the  following 
questions  are  provided  to  illustrate  the 
kind  of  specific  information  that  will  be 
sought  for  the  record  during  the  hearing. 

To  clarify  the  Intent  of  each  question, 
the  questions  are  organized  under 
headings  that  correspond  to  the  criteria 
on  which  the  Committee  must  make 
findings.  To  the  extent  practicable, 
answers  should  be  quantified  and 
precise,  and  should  include  an 
explanation  of  how  calculations  and 
estimates  were  made. 

It  should  be  emphasized  that  the 
questions  which  follow  are  illustrative, 
and  designed  to  provide  guidance.  They 
should  not  be  construed  as  exhaustive. 
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A.  ReMonabk  and  Pmdaal  AlfenMttves 
to  the  Proposed  Actioo 

The  section  7  regulations  define 
"reasonable  and  prudent  alternatives" 
in  a  manner  that  hmits  them  to  the 
Jurisdiction  and  authority  of  the  action 
agency,  in  this  case  the  Bureau  of  Land 
Management.  In  order  to  determine  that 
there  are  no  reasonable  and  prudent 
alternatives,  the  Endangered  Species 
Committee  must  review  the  broad  range 
of  alternatives  available  to  the  Bureau 
of  Land  Management  and  determine 
whether  they  meet  the  requirements  of 
the  Endangered  Species  Act 

"Reasonable  and  prudent 
alternatives"  refer  to  alternative  actions 
that  can  be  implemented  in  a  manner 
consistent  with  the  intended  purpose  of 
the  action,  that  can  be  implemented 
consistent  vrith  the  scope  of  the  Bureau 
of  Land  Management's  legal  authority 
and  jurisdiction,  that  are  economically 
and  technologically  feasible,  and  that 
the  Director  of  the  Fish  and  Wildlife 
Service  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
the  destruction  or  adverse  modification 
of  critical  habitat. 

The  questions  in  this  section  are 
intended  to  clarify  what  alternatives 
were  considered  by  the  Bureau  of  Land 
Management  and  tiie  Fish  and  Wildlife 
Service  and  whether  there  are  other 
reasonable  and  prudent  alternatives 
that  have  not  been  considered  by  either 
agency. 

A.l.  What  alternatives  to  the 
proposed  actions  other  than  those  listed 
in  the  biological  opinions  were 
considered  by  the  Bureau  of  Land 
Management  and  the  Fish  and  Wildlife 
Service?  Why  were  they  not  adopted? 
Were  harvesting  methods  other  than 
clearcutting  considered? 

A.2.  What  would  be  the  extent  of 
delays  in  timber  sales  and  harvest  if  the 
reasonable  and  prudent  alternatives 
suggested  by  the  Fish  and  Wildlife 
Service  were  adopted?  What  would  be 
the  impact  on  local  and  regional 
economies  of  such  delays?  What  would 
be  the  fiscal  impact  of  such  delays  on 
the  county  governments  in  the  short  run? 
In  the  long  run?  What  would  be  the 
fiscal  impact  of  such  delays  on  the  State 
government  in  the  short  run?  In  the  long 
run?  What  would  be  the  impact  on 
Federal  revenues  and  costs? 

A.3.  Can  delays  in  timber  sales  be 
offset  by  subsequently  accelerating 
harvesting  of  the  timber?  To  what 
extent  if  any.  would  fiscal  and 
economic  impacts  caused  by  delays  be 
reduced  by  subsequently  harvesting  the 
timber  more  quickly?  Does  the  Bureau  of 
Land  Management  have  the  authority 


and/or  flexibility  in  its  timber  program 
to  accommodate  the  delays  and 
subsequent  acceleration  in  harvesting? 

A.4.  In  the  exemption  apphcation,  the 
Bureau  of  Land  Management  disputed 
whether  the  alternatives  provided  by  the 
Fish  and  Wildlife  Service  were 
reasonable  and  prudent  The  basis  for 
the  Bureau  of  Land  Management's 
position  was  that  the  Bureau  has  a 
legislative  "mandate"  to  contribute  to 
the  economic  stability  of  local 
communities  and  to  avoid  "boom  and 
bust"  cycles.  What  is  the  precise  nature 
of  the  Bureau  of  Land  Management's 
"mandate,"  Including  its  specific 
statutory  requirements,  limitations, 
boundaries,  and  legislative  guidance  on 
resolving  conflicts  with  other  mandates? 
What  does  the  term  "boom  and  bust" 
mean? 

A.5.  Are  there  other  alternatives 
which  are  potentially  reasonable  and 
prudent  that  neither  the  Bureau  of  Land 
Management  nor  the  Fish  and  Wildlife 
Service  have  considered?  What  effects, 
if  any,  might  these  have  on  the  northern 
spotted  owl? 

A.6.  Are  there  any  sales  tracts  in  the 
Bureau  of  Land  Management's  FY  1992 
program  that  may  be  substituted  for  one 
or  more  of  the  44  tracts? 

B.  Benefits  of  the  Proposed  Action 
Compared  With  Benefits  of  Alternative 
Courses  of  Action 

In  order  to  grant  an  exemption,  the 
Endangered  Species  Committee  must 
make  a  determination  that  the  benefits 
.  of  the  proposed  action  clearly  outweigh 
the  benefits  of  alternative  courses  of 
action  consistent  with  conserving  the 
species  or  its  critical  habitat  and  that 
such  action  is  in  the  public  interest 
Hius,  for  each  alternative  course  of 
action  that  the  Committee  considers, ' 
there  must  be  an  assessment  of  its 
benefits  (positive  and  negative). 

Alternative  courses  of  action,  as 
distinct  from  reasonable  and  prudent 
alternatives,  need  not  be  limited  to  the 
objectives  of  the  proposed  project  or  the 
Bureau  of  Land  Management's 
Jurisdiction.  These  can  include  other 
Federal  actions,  as  well  as  State  and 
private  actions. 

For  example,  the  Endangered  Species 
Committee  could  consider  the  benefits 
of  reducing  log  exports,  increasing  log 
imports,  increased  harvesting  frt)m  other 
domestic  sources  (such  as  public  or 
private  sources  in  the  Northwest  and 
elsewhere),  or  increased  use  of 
substitute  materials  (e.g..  aluminum, 
brick,  adobe,  etc.).  In  addition,  taking  no 
action  (i.e.,  allowing  the  normal  market 
forces  to  work  themselves  out  in 
response  to  the  restriction  of  timber 
supply  resulting  from  not  conducting  the 


proposed  sales)  may  be  regarded  as  an 
alternative  course  of  action. 

Benefits  include  but  are  not 
necessarily  limited  to  economic 
sociological,  and  ecological  elements. 
For  purposes  of  presenting  evidence  to 
the  Committee,  die  term  "economic 
benefits"  should  represent  a  net  value 
taking  into  consideration  both  benefits 
and  costs.  For  example,  in  the  present 
case,  lost  or  diminished  recreational 
opportimities  or  potential  damage  to 
commercial  fisheries  should  be  balanced 
against  the  benefits  of  the  timber 
harvest 

Rl.  Clearcutting  is  the  proposed 
harvesting  technique  for  the  44  sales. 
What  other  methods  of  harvesting  could 
be  used  on  some  or  all  of  the  tracts  diat 
would  reduce  the  impacts  on  the 
northern  spotted  owl? 

B.2.  What  would  be  the  economic 
impacts  of  alternative  methods  of 
harvesting?  Would  the  timber  be  more 
expensive  to  harvest?  If  so,  how  much 
more  expensive?  If  there  are  increased 
harvesting  costs,  will  they  be  reflected 
in  the  price  of  processed  timber? 
Regionally?  Nationally? 

B.3.  Would  employment  and  income 
be  different  in  the  counties  in  question 
under  alternative  methods  of 
harvesting? 

B.4.  Could  the  U.S.  Forest  Service 
increase  its  harvest  by  224  milUon  board 
feet  in  Western  Oregon?  Do  private 
timber  companies  have  the  flexibility  to 
increase  their  harvest  in  the  short  run? 
Are  there  readily  available  domestic 
sources  of  timber  in  other  States  that 
could  quickly  meet  the  Bureau  of  Land 
Management  "deficit"  of  224  million 
board  feet? 

B.5.  What  non-economic  effects  or 
benefits  other  than  the  impacts  on  the 
I  northern  spotted  owl  would  be 
associated  with  harvesting  these  tracts 
by  clearcutting? 

B.6.  What  would  be  the  non-economic 
effects  or  benefits  associated  with 
harvesting  these  tracts  with  techniques 
other  than  clearcutting? 

B.7.  What  would  be  the  non-economic 
effects  or  benefits  associated  with 
potential  alternative  courses  of  action? 

•C  Regional  or  National  Significance 

In  order  to  determine  the  regional  or 
national  significance  of  the  proposed 
actions,  the  Committee  will  seek 
Information  on  the  direct  indirect  and 
induced  effects  of  the  proposed  actions. 
Direct  effects  are  those  that  have  a 
direct  impact  on  resources  employed  in 
timber  harvesting  and  processing 
(Standard  Industrial  Classification  24, 
hereinafter,  SIC  24).  Indirect  effects  are 
those  that  affect  businesses  and 
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individuals  that  aetvics  aiMl  tupphr 
timber  harvesting  and  processing  firms. 
Induced  effects  are  those  that  occur 
broadly  throughout  the  economy  due  to 
reduced  spending  stemming  from  lower 
income  levels. 

C.l.  What  amount  of  revenue  (both 
actual  and  as  a  percentage  of  their  total 
revenue]  did  Oregon  counties  receive 
ftx)m  the  Bureau  of  Land  Management  In 
FY  19917  What  would  Oregon  counties 
have  received  from  the  Bureau  of  Land 
management  in  FY  1991  if  some  or  all  of 
the  44  sales  had  been  conducted?  How 
does  payment  in  lieu  of  taxes  (PILT] 
change  with  and  without  these  sales? 

C.2.  To  what  extent  do  the  economic 
effects  of  the  proposed  sales  extend 
beyond  the  counties  in  which  the  sales 
would  be  located? 

C.3.  What  would  be  the  level  of 
employment  and  income  in  the  counties 
what  would  be  affected  by  these  sales 
with  and  without  the  proposed  sales? 

C4.  What  will  be  the  effect,  if  any.  on 
the  number  and  timing  of  mill  closures  if 
exemptions  are  granted  for  any  or  all  of 
the  proposed  sales? 

C.5.  What  would  be  the  value  of  the 
major  assets  (housing  stock,  mills,  other 
commercial  facilities)  in  the  affected 
counties  with  and  without  the  proposed 
sales? 

C.6.  What  is  the  estimated  rate  of 
reemployment  likely  to  be  for  workers 
displaced  by  not  harvesting  some  or  all 
of  these  tracU?  What  is  the  hkelihood 
that  workers  displaced  by  not 
harvesting  some  or  all  of  these  44  tracts 
will  be  reemployed  locally?  Regionally? 

C.7.  What  is  the  status  of  the  Oregon 
economy?  How  diversified  is  it?  What 
proportion  of  economic  activity  in 
Oregon  is  accoimted  for  by  the  forest 
products  industry?  How  quickly  might 
any  increased  unemployment  Ihat  would 
occ\ir  if  exemptions  are  not  granted  be 
absorbed?  Locally?  Regionally? 
Nationally? 

CA,  What  public  programs  (city, 
county.  State,  and  Federal)  are  available 
to  mitigate  any  employment  and  income 
effects  associated  with  not  harvesting 
some  or  all  of  these  44  tracts  (e.g.,  loans, 
grants,  tax  advantages,  cost-sharing 
arrangements,  job  training,  education 
assistance,  income  support,  economic 
development  assistance,  small  business 
development  assistance,  basic  needs 
assistance)? 

C.9.  Suppose  that  exemptions  are  not 
granted,  and  timber  supplies  from 
Oregon  are  reduced.  Will  the  price  of 
timber  rise  and  will  producers 
elsewhere  respond  by  increasing  output? 
Is  there  reason  to  believe  that  a  reduced 
harvest  level  in  Western  Oregon,  with 
its  associated  decreases  in  employment 
and  income,  will  not  be  at  least  partially 
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employment  and  Income  elsewhere  in 
the  nation?  how  much  of  any  reduction 
in  employment  and  income  in  Western 
Oregon  will  be  offset  by  increases  in 
economic  activity  elsewhere? 

CIO.  Suppose  that  exemptions  are  not 
granted,  and  there  is  a  resultant 
increase  in  the  price  paid  for  timber  by 
timber  processors  in  Western  Oregon. 
Would  any  such  price  Increase  induce  a 
diversion  to  the  domestic  market  of 
timber  originally  destined  for  export? 
How  large  a  response  would  occur? 
How  much  of  reduction  in  employment 
and  Income  in  SIC  24  (timber  and 
plywood]  would  be  offset  as  a  result  of 
such  a  diversion?  Would  there  be  a 
corresponding  decrease  in  employment 
and  income  in  the  export  sector  in 
Western  Oregon?  What  will  be  the  net 
effect  on  employment  and  income 
regionally?  Nationally? 

C.11.  Are  there  other  single-industry 
communities  (e-g..  areas  heavily  reliant 
on  a  military  base,  mining,  or  the 
production  of  a  single  product)  that  have 
suffered  economic  setbacks  which  are 
similar  to  the  current  situation  in 
Oregon?  Can  the  experience  of  these 
communities  help  us  anticipate  impacts 
to  Oregon  communities  from  not  cutting 
some  or  all  of  the  44  tracts?  Was  there 
outmigration  to  other  parts  of  the  region 
or  nation?  What  local  alternative 
employment  opporttmities  were  there? 
Did  displaced  workers  suffer  signficiant 
reductions  in  income  and  wage  rates 
when  they  were  reemployed?  How  long 
did  it  take  for  the  displaced  workers  to 
become  reemployed?  What  was  the 
availability  of  assistance  from  all 
sources  for  all  or  a  portion  of  the 
transition  period? 

C.12.  According  to  one  estimate  by  the 
U.S.  Forest  Service,  cutting  restrictions 
on  Federal  lands  in  the  Pacific 
Northwest  will  raise  the  price  of  an 
average  new  home  by  $30a  What  effect, 
if  any.  would  there  be  on  home  prices 
nationally  if  some  or  all  of  the  44  tracts 
in  question  cannot  be  harvested? 

C.13.  There  are  already  restrictions  on 
exports  of  timber  from  State  and  Federal 
lands.  Would  restrictions  on  log  exports 
from  private  lands  help  to  mitigate  any 
losses  in  employment  and  income  that 
may  result  bom  not  harvesting  some  or 
all  of  these  44  tracts?  What  economic 
sectors  mi^t  gain  from  such  a  change, 
in  public  policy  and  what  economic 
sectors  might  lose?  For  example,  how 
would  such  restrictions  affect  those 
resources  employed  in  international 
trade? 

D.  Mitigation 

If  the  Endangered  Species  Committees 
grants  exemption*,  it  must  estabUah 


reasonable  oUtlgatioa  and  enhancement 
measures  as  are  necessary  and 
appropriate  to  minimize  the  adverse 
effects  of  the  proposed  actions  on  the 
species.  In  Its  exemption  application,  the 
Bureau  of  Land  Management  proposed 
certain  mitigation  actions.  Since  the 
proposed  actions  involve  44  non- 
contiguous tracts,  proposed  mitigation 
may  be  either  generic  or  site-specific. 

D.l.  What  mitigation  measures  other 
than  those  already  proposed  by  the 
Bureau  of  Land  Management  might  the 
Endangered  Species  Committee 
consider?  Identify  the  extent  to  which 
each  mitigation  measure  suggested 
reduces  the  impacts  on  the  northern 
spotted  owl. 

D.2.  Are  there  quarter  townships  that 
will  attain  50-11-40  status  during  the 
period  in  which  the  FY  1991  sales  would 
be  harvested  that  could  serve  to  replace 
dispersal  habitat  that  would  be 
harvested  under  the  proposed  actions? 
[50-11-40  is  the  standard  established  by 
the  "Interagency  Scientific  Committee 
to  Address  the  Conservation  Of  the 
Northern  Spotted  Owl"  for  the  forested 
landscape  outside  Habitat  Conservation 
Areas  (HCA)  necessary  to  facihtate 
dispersal  of  owls  between  HCAs.  The 
numeric  abbreviation  means  that  50 
percent  of  the  landscape  within  a 
quarter  township  is  maintained  in  forest 
stands  with  an  average  diameter  at 
breast  height  of  11  inches  and  minimum 
canopy  of  40  percent.] 

All  parties  should  be  prepared  to 
discuss  the  issues  raised  by  these 
questions  at  the  prehearing  conference 
and  to  address  these  issues,  as 
appropriate,  at  the  hearing. 
Harwy  C  Swaitzar, 

Adminittrative  Law  fudge.  Office  ofHeartngt 
and  Appeals,  U.S.  Department  of  the  Interior, . 
[FR  Doc.  91-27410  Filed  11-2-91;  8:45  am] 

BILUNO  COM  4S10-10-M 


DEPARTMENT  OF  ENERGY 

Upgrading  Residuum  and  Heavy  Cnid* 
ONs;  Program  SoNdtation 

AQCNCY:  U.S.  Department  of  Energy. 
ACnON:  Notice  of  program  solicitation. 


:  The  U.S.  Department  of 
Energy  (DOE).  Pittsburgh  Energy 
Technology  Center  announces  that 
pursuant  to  10  CFR  600.9  and  in  support 
of  the  Bartlesville  Project  Office,  it 
intends  to  issue  a  Program  Solicitation 
entitled  "Upgrading  Residuum  and 
Heavy  Crude  Oils". 
•COM:  The  Office  of  Fossil  Energy  in 
the  Department  of  Energy  and  the 
Baitlesville  Project  Office  are  interested 
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in  research  applications  from 
organizations  capable  of  doing  quality 
research  related  to  the  upgrading  of 
heavy  oils.  The  purpose  of  this  overall 
effort  is  to  improve  the  fimdamental 
scientific  and  technical  understanding  of 
the  chemical,  physical,  and 
biotechnological  processes  involved  in 
the  conversion  and  utilization  of  heavy 
crude  oils  or  residuums  obtained  from 
light  crude  oil.  To  accomplish  this 
purpose,  organizations  are  encouraged 
to  undertake  heavy  oil  upgrading 
research  or  to  continue  ongoing  work  in 
this  area.  The  oil  processing  industry 
and  its  associated  process  research 
industry  are  well  suited  to  produce  high 
payoff  results  in  a  timely  fashion  and 
should  be  involved.  These  organizations 
are  aware  of  the  limitations  of  the 
existing  heavy  oil  upgrading 
technologies  and  know  that  significant 
increases  in  the  yield  of  quality 
transportation  fuels  is  possible  from 
"the  bottom  of  the  barrel."  DOE  plans  to 
issue  Financial  Assistance  Cooperative 
Agreements  as  the  award  instruments 
for  applications  selected  for  support.  All 
responsible  sources  may  submit  offers 
which  will  be  considered. 
AWARDS:  Approximately  $4.5  million 
DOE  funding  is  planned  for  this 
solicitation  which  should  provide 
support  for  approximately  six  proposal 
selections.  Cost-sharing  is  encouraged 
for  this  effort  This  Program  Solicitation 
will  be  available  on  or  about  November 
6, 1991.  DOE  PS  No.  DE-PS22- 
92BC14809.  A  copy  of  the  Program 
Solicitation  may  be  obtained  by  writing 
to  the  contact  listed  below.  No 
telephone  requests  for  the  solicitation 
will  be  accepted. 

FOR  FURTHER  INFORMATION  WRtTE  TO: 

U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  10940, 
MS  921-118.  Pittsburgh.  PA  15236-094a 
Attn:  David  L  Hunter. 

Dated:  October  31, 1991. 
Richard  D.  Rogus, 

Contracting  Officer,  Acquisition  and 
Assistance  Division,  Pittsburgh  Energy 
Technology  Center. 

(FR  Doc.  91-27240  Filed  11-12-91;  8:46  am] 
BKLMQ  coot  •4S0-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  Na  TQ92-2-63-000] 

Carnegie  Natural  Gas  Co.  Proposed 
Changes  in  FERC  Gas  Tariff 

Novembei  6. 1991. 

Take  notice  that  on  October  31, 1991, 
Carnegie  Natural  Gas  Company 


("Carnegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  be  effective  December 
1.1991: 

Twenty-Third  Revised  Sheet  No.  6 
Twenty-Third  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to  the 
PGA  clause  in  iu  FERC  Gas  Tariff  and 
S  154.308  of  the  Commission's 
regulations,  it  is  proposing  to  adjust  its 
sales  rates  effective  December  1, 1991, 
as  part  of  its  scheduled  Quarterly  PGA 
filing.  The  revised  rates  reflect  the 
following  changes  from  Carnegie's  last 
fully-supported  Out-of-Cycle  PGA  filing 
in  Docket  No.  TQ92-1-63-000:  A  $0.0390 
per  Dth  increase  in  the  demand  rates 
under  Rate  Schedules  LVWS  and  CDS;  a 
$0.3995  per  Dth  increase  in  the 
commodity  rates  under  Rate  Schedules 
LVWS  and  CDS;  a  $0.4008  per  Dth 
increase  in  the  winter  period  rate  under 
Rate  Schedule  LVIS;  and  a  $0.0013  per 
Dth  increase  in  the  DCA  component  of 
its  rates  under  Rate  Schedules  LVWS 
and  CDS.  The  tariff  sheets  also  reflect 
an  increase  of  $0.3995  per  Dth  in  the 
simimer  period  rate  under  Rate  Schedule 
LVIS,  as  compared  to  the  rate 
estabUshed  pursuant  to  Carnegie's 
recent  filing  in  Docket  No.  RP91-151- 
004,  as  accepted  for  filing  by  the 
Commission  by  letter  order  issued  on 
October  25, 1991. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE. 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  365.214  and  18  CFR 
385.211.  AU  such  protests  should  be  filed 
on  or  before  November  13, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

LoUD.CasheU: 

Secretary. 

(FR  Doc.  91-27190  Filed  11-12-91;  8:45  ain] 
BtUMO  COOE  ST17-«1-« 


[Dodcct  No.  RP92-17-000] 

CNQ  Transmission  Corp.;  Proposed 
Changes  m  FERC  Gas  Tariff 

November  6. 1991. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG).  on  October  3a  1991. 
filed  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
as  hsted  on  Exhibit  A  attached  to  the 
fiUng,  to  be  effective  December  1, 1991. 

CNG  states  that  the  purpose  of  the 
filing  is  to  implement  a  provision  of  the 
Commission-approved  settlement  in 
Docket  Nos.  RP88-211-000,  et  al.  CNG 
states  that  the  revisions  enable  CNG  to 
participate  in  the  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
Capacity  Assignment  Program,  through 
CNG's  authorized  Rate  Schedule  UTAP. 
CNG  avers  that  the  revised  Rate 
Schedule  UTAP  fulfills  all  conditions  of 
participation  in  the  Transportation 
Assignment  Program  of  both  Texas  Gas 
and  Texas  Eastern  Transmission 
Corporation,  as  well  as  all  conditions  of 
the  Commission's  order  authorizing 
CNG  Rate  Schedule  UTAP,  in  Docket 
Nos.  RP88-211-000,  et  al.  (55  FERC  \ 
61,189  (1991)). 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  customers  as 
well  as  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE^  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casliell, 
Secretary. 

(FR  Doc  91-27191  Filed  11-12-«1: 9A&  ua\ 
m  I  wa  coot  stit-w-ii 


(Docket  No.  RP92-1»-000] 

El  Paso  Natural  Gas  Co^  Tariff  FHing 

November  8, 1991. 

Take  notice  that  on  October  31, 1991. 
pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission's 
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("Commission")  Regulations  Under  the 
Natural  Cas  Act  and  in  accordance  with 
sections  21  and  2Z  Take-or-Pay  Buyout 
and  Buydown  Cost  Recovery,  of  El  Paso 
Natural  Gas  Company's  ("El  Paso") 
Second  Revised  Volume  No.  1  and  First 
Revised  Volume  No.  1-A  FERC  Gas 
Tariffs,  respectively.  El  Paso  tendered 
for  filing  and  acceptance  certain  tariff 
sheets  diat  serve  to  update  the  Monthly 
Direct  Charge  and  Throughput 
Surcharge  to  reflect  additional  dollars  to 
be  amortized  based  upon  additional 
buyout  and  buydown  costs  not  included 
in  any  of  El  Paso's  previous  buyout  and 
tlliydown  cost  recovery  filings.  Such 
tariff  sheets  also  serve  to  provide  for  a 
true-up  mechanism  for  the  period 
associated  with  the  additional  costs  in 
the  filing. 

El  Paso  states  that  it  has  proposed  to 
amortize  the  direct  bill  portion  (25%)  of 
such  additional  amount  Included  in  its 
filing  over  a  fifteen  (15)  month 
amortization  period  extending  through 
February  26, 1993.  This  amortization 
period  will  permit  the  direct  bill  portion 
of  such  additional  cost  to  be  completely 
amortized  during  the  same  direct  bill 
amortization  period  as  applies  to  costs 
included  in  El  Paso's  prior  filings  in 
Docket  Nos.  RP90-«l-O00,  RP91-2&-000 
and  RP91-ia2-000.  El  Paso  proposes  that 
the  Throughput  Surcharge  attributable 
to  the  recovery  of  the  amount  in  the 
filing  be  amortized  over  a  period 
commencing  December  1. 1991  through 
March  31, 1996  which  constitutes  fifty- 
two  (52)  months. 

El  Paso  further  states  that  the 
adjustments  proposed  by  the  filing  are 
for  adjustments  to  El  Paso's  Monthly 
Direct  Charge  and  Throughput 
Surcharge.  The  Throughput  Surcharge 
has  increased  $0.0086  per  dth.  from 
$0.2217  per  dth  to  $0.2303  per  dth. 

El  Paso  states  that  it  has  tendered 
certain  tariff  sheets  which,  when 
accepted  by  the  Commission,  will  revise 
section  21.  Take-or-Pay  Buyout  and 
Buydown  Cost  Recovery,  of  the  General 
Terms  and  Conditions  contained  in  EI 
Paso's  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  by  modifying  the  "true- 
up"  mechanism  set  forth  at  |  21.5(d). 
Such  true-up  mechanism  was 
established  pursuant  to  the  Stipulation 
and  Agreement  at  Docket  No.  RP88^I4- 
000,  et  al.  The  tariff  sheets  tendered 
make  clear  that  a  true-up  mechanism 
applies  to  all  costs  filed  since  the 
submission  of  Setdement  on  August  31. 
1990,  including  the  additional  costs  El 
Paso  is  filing  to  recover  as  well  as  any 
subsequent  costs  El  Paso  may  file  to 
recover  through  the  end  of  thie 
amortization  period. 


El  Paso  also  states  that  it  intends 
early  in  1992  to  file  to  extend  until 
March  31. 1996  the  amortization  period 
applicable  to  previously  filed  costs 
included  in  the  Throu^put  Surcharge. 

By  order  issued  November  21. 1988  at 
Docket  No.  RP88-184-001.  the 
Commission  stated  that  it  will  require  El 
Paso,  before  the  effective  date  of  its  GIC 
to  identify  the  contracts  in  litigation  and 
to  submit  an  estimate  of  the  maximum 
and  minimum  costs  the  pipeline  expects 
to  incur  under  the  contracts  in  litigation. 
Accordingly,  El  Paso  submitted 
concurrently,  but  under  separate  cover 
letter,  the  schedules  reflecting  such 
information  for  which  EI  Paso  has 
requested  confidential  treatment 

Pursuant  to  8  21.6  of  El  Paso's  Volume 
No.  1  Tariff.  El  Paso  is  required  to  file 
with  the  Commission  certain 
information  supporting  the  buyout  and/ 
or  buydown  amounts  paid.  Accordingly, 
El  Paso  also  submitted  concurrently,  but 
under  separate  cover  letter,  the 
schedules  reflecting  such  information  for 
which  El  Paso  has  requested 
confidential  treatment. 

El  Paso  respectfully  requested  that  the 
Conmiission  accept  the  tendered  tariff 
sheets  to  become  effective  December  1, 
1991. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  sales  and  transportation 
customers  of  El  Paso  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  384.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

LobD.CaslMn. 

Secretary. 

(PR  Doc  91-27192  Fil«d  11-12-01;  B:4S  am) 

MUMQ  COM  «tt-^i-tt 


(Docket  No*.  CPSS-433-002  and  CP8e-433- 
^"'^  Pg^**  '*0«-  RP«»;4>-011,  RP89-48- 
013,  CPW-1 126-001,  RP0t-2ii-O05,  RP8^ 
254-004,  and  CPM-133-002,  Docket  Nos. 
TA91-t-M-000  and  Cm-246»-000] 

El  Paso  Natural  Gas  Co^  Transwastam 
Pfpalina  Co.,  Pacific  Gas  Transmission 
Corp.;  QuasUons  Arising  From 
Tachnleal  Confarsnce  and  of  Tima  for 
Responslva  Plaadlngs 

November  1. 1991. 

On  September  17, 1991,  the 
Commission  convened  a  technical 
conference  to  examine  concerns  raised 
in  the  dockets  listed  above  concerning 
Southern  California  Gas  Company's 
(SoCal)  Targeted  Sales  Program  (TSP) 
and  Pacific  Gas  and  Electric  Company's 
(PG&E)  Customer-Identified  Gas 
Program  (CIG). 

As  a  result  of  the  discussion  at  the 
technical  conference.  Commission  staff 
and  the  Commissioners  have  compiled  a 
list  of  questions  to  which  the  relevant 
parties  are  requested  to  respond.  The 
questions  are  set  forth  below. 

All  interested  interveners  may  make 
filings  with  the  Secretary  of  the 
Commission  in  response  to  the  matters 
discussed  at  the  technical  conference 
and  to  the  questions  contained  below. 
within  30  days  of  the  date  this  notice  is 
issued.  Answers  may  be  filed  within  IS 
days  thereafter.  Any  person  desiring 
party  status  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure.  * 

ToPGIf 

Provide,  in  detail,  a  written 
description  of  PG&E's  Customer- 
Identified  Cas  Service  (CIG),  together 
with  copies  of  all  forms  and  documents 
required  to  be  executed  to  obtain  such 
service  {e.g.,  Natural  Gas  Service 
Agreement  and  pertinent  exhibits; 
Confidential  Pricing  Information  Form. 
Best-Efforts  Customer-Identified  Gas 
Purchase  and  Sales  Agreement). 

2.  Provide  a  copy  of  PG&E's  Rate 
Schedule  G-CIG.  as  well  as  any  other 
filings  with  the  Public  Utilities 
Commission  of  the  State  of  California 
(CPUC)  which  pertain  to  the  CIG. 

3.  Describe  in  detail  the  nature  of  the 
individual  supply  arrangements  between 
PG&E's  noncore  customers  and  all 
suppliers,  both  of  service  via  the  Malin 
delivery  point  (through  PGT)  or  via  the 
Topock  delivery  point  (through  El  Paso). 

4.  Explain  how  and  where  title  of  all 
gas  supplies  under  the  QG  is  pasted 


tS  Cnt  38S.214  (1990). 


!  I 

Fadaral  Ragistar  /  Vol.  58,  No.  219  /  Wednesday.  November  13,  1901  /  Notices 57639 

from  one  party  to  the  next,  tracking  the 
chain  of  title  from  the  production  points 
to  the  bumertip  (both  for  service  via 
Malin  and  via  Topock  delivery  points). 
Also  explain  how  this  chain  of  title 
contrasts  with  the  chain  of  title  for  all 
remaining  gas  supplies. 

5.  Explain,  in  detail,  the  operations  of 
the  "Confidential  Billing  Unit."  Such 
explanation  should  include  a  description 
of  the  nature  of  the  agreement  of 
understanding  between  the  noncore 
customer  and  the  producer/supplier  as 
to  the  price  and  volume  of  the  gas 
delivered  under  the  program.  Include  an 
explanation  of  the  reason  for  the 
confidentiahty.  a  statement  of  the  costs 
of  initiating  this  billing  unit  and  who 
bears  this  cost 


6.  Service  uinder  Rate  Schedule  G-CIG 
is  stated  to  be  limited  to  450  MMcf/day 
at  the  California  border.  Of  the  450 
MMcf/day.  200  MMcf  is  available  from 
the  U.S.  Southwest  through  El  Paso's 
system  and  the  remaining  250  MMcf  is 
available  from  Canada  through  PGTs 
system.  How  was  this  allocation  arrived 
at?  Explain  the  bases  for  any  preference 
given  to  Canadian  gas  over  domestic 
gas.  If  the  CPUC  made  this 
determination,  what  criteria  were  used, 
or  on  what  basis  was  the  assessment 
made? 

7.  At  the  September  17, 1991  technica^^ 
conference.  PG&E  stated  that  its  CIG 
serves  customers  from  system  supply. 
Shell  stated  that  under  the  CPUC's  rules, 
there  is  no  obligation  for  PG&E  to  serve 
noncore  customers  from  system  supply. 
It  was  further  stated  that  the  CPUC's 
OIR  Procurement  Decision  forced  the 
LDCs  to  divorce  noncore  customers  from 
system  supply.  In  light  of  the  above,  is 
PG&E  obligated  to  serve  noncore 
customers  from  system  supply,  and  if 
not  on  what  basis  are  CIG  fransactions 
construed  as  sales  from  system  supply, 
and  further,  on  what  basis  are  the  costs 
associated  with  CIG  transactions 
included  in  the  PGA? 

8.  Explain  how  PGT  bills  PG&E  for  gas 
received  from  PGT.  Are  all  gas 
purchases  reflected  as  a  single  entry  on 
the  invoice?  Does  PGT  provide  PG&E 
with  any  type  of  report  or  invoice  that 
indicates  what  gas  supplies  are  related 
to  CIG  service?  If  so,  explain. 

9.  PG&E  stated  at  the  conference  that 
it  had  no  "revenue  interest"  in  the  buy/ 
sell  arrangements.  Yet  other  parties 
mentioned  a  $.0266  per  Mcf  "brokerage 
fee."  Please  state  categorically  whether 
there  is  any  additional  charge  in  buy/ 
sell  arrangements,  by  PG&E  or  any  of  its 
affiliates,  including  A&S,  over  and 
above  PGTs  approved  sales  rate.  If  so, 
please  state  the  amount 


ToSoCal 

10.  At  the  September  17, 1991 
technical  conference.  SoCal  stated  that 
its  TSP  worics  in  one  of  several  ways:  (1) 
The  noncore  customer  negotiates  with 
the  producer/ supplier  and  purchases  the 
gas,  and  SoCal  buys  the  gas  from  the 
customer  (who  has  a  sale  for  resale 
certificate);  (2)  the  producer/ supplier, 
SoCal  and  the  noncore  customer  enter 
into  a  three-way  agreement;  (3)  SoCal 
buys  the  gas  from  a  customer-identified 
producer /supplier  ^t  the  WACOG,  then 
SoCal  sells  the  gas  to  the  customer  at 
the  WACOG  after  delivery  into 
California;  the  customer  receives  some 
"net-back"  payment  back  from  the 
producer/supplier  based  on  a  separate, 
confidential  agreement  between  the 
producer/ supplier  and  the  customer. 

Explain,  in  detail,  the  contractual  and 
operational  differences  between  the 
several  forms  of  the  TSP,  as  described 
above  (as  well  as  any  other  variations 
that  might  exist).  Include  in  the 
explanation  the  following  points: 

a.  The  contractual  obligations  of  the 
various  parties  to  each  other, 

b.  How  the  determination  or  choice  is 
made  as  to  which  form  of  TSP  a 
noncore  customer  is  to  utilize; 

c.  The  advantages  and  disadvantages  of 
each  form  of  TSP  to  each  of  the 
parties; 

d.  As  to  each  form  of  TSP,  how  and 
where  title  of  the  gas  is  passed  from 
one  party  to  the  next,  tracking  the 
chain  of  tide  from  the  point  of 
production  to  the  bumertip. 

11.  Provide  copies  of  forms  and 
documents  required  to  be  executed  by 
the  various  parties  in  order  to  obtain 
such  service. 

12.  Provide  a  copy  of  SoCal's  Rate 
Schedule  G-TARG.  as  well  as  any  other 
filings  with  the  CPUC  which  pertain  to 
die  TSP. 

To  Eoaearch  Corporation 

13.  Describe  in  detail  the  structure  of 
the  buy/sell  arrangements  outside 
California  used  by  cogeneration  plants, 
to  which  Ensearch  Corporation  referred 
during  the  technical  conference.  Include 
a  discussion  of  those  parties  selling, 
holding  tide,  and  serving  as  shipper. 

To  All  Parties. 

14.  In  documentation  provided  at  the 
technical  conference  and  which  PGT/ 
PG&E  indicated  are  given  to  producers, 
it  appears  that  PG&E  bills  its  customers 
the  specific  prices  negotiated  between 
the  customers  and  the  Canadian 
producers.  To  PG&E:  Is  this  price 
different  than  diet  which  other 
customers  pay?  If  so,  explain  the 
difference.  To  Ail  Parties:  Is  Uiis  fust. 


reasonable  and  noo-dlscrlmmatory,  and 
explain  why  or  wrfiy  not? 

15.  Compare  and  contrast  the  use  of 
the  TSP  and  QG  widi  SoCal's  and 
PG&E*s  prior  use  of  firm  interstate 
capacity  to  actively  procure 
competitively  priced  gas  and  to  move 
their  customers'  transportation  volumes, 
including  any  previously  existing  buy/ 
sell  programs. 

16.  What  allowances  are  made,  if  any, 
for  the  noncore  customer  to  secure 
alternative  gas  supplies  in  the  event  that 
PG&E  or  SoCal  eidier  fails  to  use  its 
"best  efforts",  or  is  unable  to  secure  the 
customer-identified  gas  despite  its  liest 
efforts?"  Is  "best  efforts"  defined 
anywhere,  and  if  so.  indicate  where  and 
provide  a  copy  of  the  definition? 

17.  The  TSP  and  CIG  have  been 
described  as  interim  programs  which  are 
to  terminate  once  capacity  brokering  is 
implemented  in  California.  The 
Commission  has  vacated  El  Paso's  and 
Transwestem's  capacity  brokering        I 
certificate  authority,  and  announced  in 
Docket  No.  RM91-11-000.  PipeUne 
Service  Obligations  and  Revisions  to 
Regulations  Governing  Self- 
Implementing  Transportation  under  part 
284  of  the  Commission  Regulations,  the 
possibility  that  existing  capacity 
brokering  programs  might  be  replaced 
with  another  capacity  allocation 
program,  such  as  a  capacity  releasing 
program,  in  which  unused  capacity 
rights  would  be  released  back  to  the 
interstate  pipeline  to  be  reassigned 
based  on  an  established  queue.  In  light 
of  the  above,  comments  are  invited 
which  address  the  following  subjects: 

a.  Assuming  capacity  brokering  is  not 
implemented  in  California,  how 
should  this  affect  the  interim  nature  of 
the  buy /sell  programs  le.g.,  should 
these  "transitional"  programs 
terminate,  or  should  they  beoime 
permanent); 

b.  Assuming  capacity  brokering  is  not 
implemented  in  California,  what 
dianges  hi  the  contractual 
relationships  under  the  buy/sell 
programs  might  be  anticipated; 

c.  In  the  event  the  Commission  were  to 
terminate  the  buy/sell  transactions, 
what  are  the  advantages  and 
disadvantages  of  timing  that  action 
with  the  implementation  of  an 
alternative  capacity  allocation 
program.  Should  the  Commission 
consider  one  of  these  actions  in 
advance  of  the  other,  and  if  so,  which 
is  more  urgent? 

18.  PGT  recently  accepted  its  part  284 
blanlcet  certificate,  thereby  becoming  an 
open-access  pipeline.  Alberta  Petroleum 
Marketing  Commission  stated  that  the 
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CIG  was  not  open-access  and  was  not 
pretending  to  be  open-access.  Will  the 
Commission's  open-access  policies  be 
frustrated  by  the  TSP  and  CIG,  and  if  so. 
explain  how?  If  not  explain  way  not. 

19.  The  Independent  Petroleum 
Association  of  Canada  stated  its  belief 
that  if  the  CIG  was  terminated,  then 
PG&E  would  still  buy  from  PGT.  but 
customers  would  not  benefit  from 
individual  negotiation.  Rather,  the 
customers  would  have  to  pay  the 
WACOG.  Is  this  correct,  and  if  so,  how 
would  terminating  the  CIG  serve  the 
public  interest?  If  not,  explain  why. 

20.  Compare  and  contrast  the  buy/sell 
programs  initiated  pursuant  to  the  OIR 
Procurement  Decision  to  earlier  "special 
marketing  programs"  under  which 
pipelines  and  producers  agreed  to 
amend  high-priced  gas  purchase 
contracts  previously  entered  into 
between  them  in  order  to  allow  the 
producers  to  sell  the  committed  gas 
elsewere  (excluding  "captive 
customers")  at  market  prices  and  to 
credit  the  volumes  of  such  sales  against 
the  pipelines'  take-or-pay  obligations. 
Discuss  the  application  of  Maryland 
People's  Counsel  v.  FERC,  761  F.2d  768 
(DC  Cir.  1985)  in  which  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
held  that  the  Commission  failed  to 
provide  a  reasonable  basis  for  excluding 
the  captive  customers  from  eligibility  to 
purchase  the  market  priced  gas. 

21.  Compare  and  contrast  the  CIG  and 
the  Tiered  Pricing  Program. 

22.  Discuss  the  PGA  implications  of 
the  buy/sell  programs. 

23.  Discuss  the  impact  of  the  buy/sell 
programs  on  the  existing  interruptible 
queue  and  any  potential  lack  of  access 
to  gas  supplies  during  the  peak  season. 

24.  Discuss  whether  there  are  any 
harsh  consequences  arising  from  the 
operation  of  the  LDCa'  gas  imbalance 
tariff  provisions  in  conjunction  with  the 
implementation  of  the  buy /sell 
programs. 

25.  Compare  and  contrast  the  TSP  and 
CIG  with  any  "buy/sell"  programs  or 
arrangements  existing  in  other  states. 

26.  Describe  any  negative  impact  for 
the  winter  heating  season  resulting  from 
terminating  buy/sell  arrangements  now. 

27.  The  CPUC  has  jurisdiction  over  the 
California  LDCs'  intrastate  capacity. 
Under  what  legal  theory  does  the  CPUC 
regulate  the  allocation  of  the  California 
LDCs"  interstate  capacity  on  PGT,  El 
Paso,  and  Transwestem? 

28.  What  relationship  to  buy/sell 
programs  do  Commission-issued  sales 
for  resale  marketing  certificates  have?  Is 
there  any  significance  to  these 
certificates  being  issued  to  end-users, 
electric  utilities,  or  LDCs?  Is  there  any 
significance  to  these  certificates  being 


issued  to  make  sales  for  resale  of 
natural  gas  purchased  from  a  pipeline 
under  a  firm  or  interruptible  sales  rate? 

29.  Finally,  all  parties  are  encouraged 
to  respond  to  those  questions  addressed 
to  SoCal  or  PG&E  to  the  extent  that  any 
parties  have  docume'nts  or  information 
responsive  to  those  questions. 

Additional  Questions  From 
Commissioner  Trabandt 

30.  If  the  Final  Rule  in  Docket  No. 
RM91-11-000  (the  so-called  Mega- 
NOPR)  retains  in  some  form  capacity 
brokering  as  the  general  policy  for 
capacity  re-allocation,  or  as  an  option 
for  re-allocation,  what  special 
conditions,  if  any,  would  be  appropriate 
for  interstate  pipelines  serving 
California  in  order  to  ensure  ^at  the 
federal  policies  with  regard  to  non- 
discrimination are  implemented  fully  by 
California  utilities? 

31.  Based  on  the  same  assumption, 
would  it  be  appropriate  to  require  that 
the  buy/sell  programs  of  SoCal  and 
PG&E  be  terminated  by  a  time  certain 
after  the  effectiveness  of  the  final  rule  to 
allow  the  CPUC  to  adopt  a  new 
progrtim.  such  as  no  later  than  six 
months  after  effectiveness?  What 
arguments  support  any  earlier 
termination?  What  arguments  support 
not  having  a  deadline  at  all? 

32.  If  the  CPUC  has  acted  on  the 
pending  order  on  capacity  brokering 
(now  scheduled  for  November  6, 1991), 
please  comment  on  the  relationship,  if 
any,  between  the  CPUC  order  and  the 
current  buy-sell  programs.  Also,  please 
comment  on  the  relationship  between 
the  CPUC  order  and  the  capacity  re- 
allocation provisions  of  the  Mega- 
NOPR.  For  example,  would  the  CPUC 
order  support  full  implenacntation  by 
California  utilities  of  federal  non- 
discrimination policies  in  a  capacity 
brokering  program?  If  so,  why  is  that 
true?  If  not,  what  is  the  nature  of  the 
potential  non-compliance  and  what 
action  could  this  Commission  take  to 
remedy  it?  How  does  the  CPUC  order 
affect  pro  or  con  the  Mega-NOPR 
provisions  on  capacity  re-allocation? 
What  should  be  the  treatment  by  this 
Conmiission  of  the  buy-sell  programs, 
such  as  a  date  certain  for  termination,  in 
the  context  of  the  decisions  made  in  the 
CPUC  order? 

33.  What  will  be  the  impact  of  the 
PGT  sale  by  PG&E  to  TransCanada. 
assuming  it  proceeds  as  announced,  on 
the  PG&E  buy/ sell  arrangements?  How 
does  PG&E  propose  to  proceed  with 
buy/sell  arrangements  in  the  event  of 
TransCanada  ownership  of  PGT?  Will 
the  sale  arrangements  require 
TransCanada  to  continue  the  buy/sell 


arrangements  as  now  implemented  by 
PG&E,  PGT,  and  Alberta  and  Southern? 

By  direction  of  the  Commission. 
Loia  D.  Cathell. 
Secretary. 

(FR  Doc.  9t-27193  Filed  11-12-Bl;  8:45  amj 
MUJNQ  COM  STir-OI-M 


[Docket  No«.  TQ92-2-25-000] 

Mississippi  River  Transmission  Corp.; 
Rate  Cfiange  Filing 

Noveml>er  6, 1991 

Take  notice  that  on  October  31, 1991 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Sixty-Eighth  Sheet  No.  4  and  Twenty- 
Seventh  Revised  Sheet  No.  4.1  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  be  effective  December 
1.1991. 

MRT  states  that  the  instant  filing 
reflects  its  quarterly  purchased  gas  cost 
adjustment  (PGA),  submitted  pursuant 
to  S  154.308  of  the  Commission's 
Regulations  and  paragraph  17.2  of 
MRT's  FERC  Gas  Tariff.  MRT  states  that 
it  is  also  adjusting  the  level  of  Account 
No.  858  expenses  included  in  the 
average  commodity  cost  of  gas  pursuant 
to  the  Transportation  Cost  Recovery 
Mechanism  set  forth  in  Article  V  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP89-248  approved  by  Commission 
order  dated  August  7, 1991.  MRT  states 
that  the  impact  of  the  instant  filing  on  its 
Rate  Schedule  CD-I  rates  is  a  decrease 
of  $.144  per  MMBtu  in  the  demand 
charge,  and  an  increase  of  4.69  cents  per 
MMBtu  in  the  commodity  charge,  from 
the  rate  levels  established  in  MRT's  last 
out-of-cycle  PGA  effective  November  1, 
1991  in  Docket  i\o.  TQ92-1-25-00.  The 
single  part  rate  under  Rate  Schedule 
SGS-1  reflects  an  increase  of  3.30  cents 
per  MMBtu. 

MRT  states  that  a  copy  of  the  revised 
tariff  sheets  is  being  mailed  to  each  of 
MRT's  jurisdictional  sales  customers 
and  to  the  State  Commissions  of 
Arkansas.  Missouri,  and  Ilhnois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Fedenl  Register  /  Vol  56.  No.  219  /  Wednesday.  November  13.  1991  /  Notices 


87641 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for-poblic 

inspection. 

Lois  D.  Casbell. 

Secretary. 

|FR  Doc.  91-27194  Filed  11-12-01;  8:45  amj 

ilUJNO  CODC  C7t7-01-« 


(Docket  No.  TA92-1-16-O00  and  TM92-3- 
16-0001 

I 
National  Fuel  Gas  Supply  Corp.;  ' 

Proposed  Changes  In  FERC  Gas  Tariff 

Navetnl>er  6, 19B1. 

Take  notice  that  on  November  1. 1991, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  January  1, 1992: 
Item  A:  Seventeenth  Revised  Sheet  No.  5 
Item  B:  Fourth  Revised  Sheet  No.  8 

National  states  that  the  purpose  of  the 
revisions  in  Item  B  is  to  reflect  the 
change  of  Gas  Research  Institute  (GRI) 
charge  from  1.42  cents  per  Dekatherm 
(Dt)  to  1.47  cents  per  Dt  in  FT  and  IT 
Rate  Schedule,  in  compliance  with  the 
Commission's  October  1, 1991  order. 
Opinion  No.  365.  in  Docket  No.  RP91- 
170-000  et  al.  National  states  that 
similar  change  is  also  made  in  RQ  and 
GSS  Rate  Schedule  in  Item  A. 

National  also  states  that  the  piupose 
of  the  revisions  in  Item  A  is  to  refiect  an 
Annual  Purchased  Gas  Adjustment 
(PGA),  to  comply  writh  §  154.305  of  the 
Commission's  Regulations.  National 
states  it  also  reflects  a  quarterly  PGA 
rate  change  pursuant  to  section  17  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1. 

National  states  that  in  compliance 
with  the  Commission's  November  1, 
1990  Settlement  Order,  in  Docket  Nos. 
RP86-1 36-000  et  al.  Item  A  reflects  the 
settlement  base  tariff  rates  filed  on 
December  3, 1990.  National  states  that 
the  tariff  sheet  also  reflects  a 
commodity  current  adjustment  of  23.68 
cents  per  Dt  from  National's  October 
quarterly  PGA  filed  on  August  30. 1991 
in  Docket  Nos.  TQ92-1-18-000  and 
TM92-l-ie-000.  National  goes  on  to 
state  that  the  revised  RQ  and  CD  sales 
commodity  rate  of  291.55  cents  per  Dt  is 
based  upon  a  current  average  cost  of 
purchased  gas  of  276.19  cents  per  Dt  (in 
unit  of  purchases),  or  282UX)  cents  per  Dt 
(in  unit  of  sales). 

National  further  states  that  copies  of 
the  filing  were  served  on  National's 
jurisdictional  customers  and  on  the 


Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania. 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  20, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loia  D.  Caahdl. 
Secretary. 
[FR  Doc.  91-27195  Filed  \\-\2r«i\  MS  am] 

BiLUMQ  COOE  t7n-«1-M 

[Docket  No.  TQ92-3-S9-000) 

Northern  Natural  Gas  Co.;  Proposed 
Changea  in  FERC  Gas  Tariff 

November  8, 1991. 

Take  notice  that  Northern  Nattiral 
Gas  Company  (Northern),  on  October 
31, 1991,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  and  Original  Volume  No.  2  the 
following  tariff  sheets  with  a  proposed 
effective  date  of  November  1, 1991: 

Third  Revised  Volume  No.  1 

One-Hundred  First  Revised  Sheet  No.  4B 
Sixty-Ninth  Revised  Sheet  No.  4B.1 
Twentieth  Revised  Sheet  No.  4H 

Original  Volume  No.  2 

One  Hundred  Ei^th  Revised  Sheet  No.  1C 

Northern  states  that  it  is  filing  the 
revised  tariff  sheets  to  adjust  its  Base 
Average  Gas  Purchase  Cost  in 
accordance  with  the  Quarterly  PGA 
filing  requirements  codified  by  the 
Commission's  Order  Nos.  483  and  483- 
A.  Northern  notes  that  the  instant  filing 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $2.1596  per  MMBtu  to  be 
effective  November  1  through  December 
31. 1991. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 


DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  t)efore 
November  13. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoUD-CaalMU. 
Secretary. 

[FR  Doc.  91-27196  Filed  11-12-91;  8:45  am] 
aiUMQ  COM  (717-01-11 


[Dodiet  No.  RP«2-1»-000] 

TranswMtsm  PIpsRne  Co. 
Changss  in  FERC  Gas  Tariff 


November  6, 1991. 

Take  notice  that  on  October  31, 1991. 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  the  filing  with  a  proposed 
effective  date  of  December  1, 1991. 

Transwestem  states  that  the  tariff 
sheets  are  being  filed  by  Transwestem 
to  implement  effective  December  1, 1981 
a  number  of  tariff  revisions  relating  to 
the  open  access  transportation  services 
it  renders  under  its  Rate  Schedule  FTS- 
1,  rrS-l,  and  TP-1.  The  majority  of  the 
tariff  revisions,  Transwestem  states, 
were  approved  by  the  Commission  in 
the  context  of  Stipulation  and 
Agreement  filed  by  Transwestem  and 
other  parties  in  Docket  Nos.  RP88-48- 
000,  et  al. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  all  of 
Transwestem's  gas  utility  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  In  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

LoiaD.Cadwn. 

Secretary. 

(FR  Doc.  91-27197  Filed  11-12-91;  8:45  am] 

MUJNO  COM  (717-01-11 


(Docfcat  Htm.  TF92-1-43-000  and  RP91- 
152-004] 

Winiams  Natural  Gas  Co.;  Proposed 
ChangM  in  FERC  Gas  Tariff 

November  6, 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  October  30. 
1991.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1  the  following  tari^  sheets: 

Effective  Date  November  1, 1991 

Sixth  Revised  Third  Revised  Sheet  No.  6 
Sixth  Revised  Third  Revised  Sheet  No.  eA 
Sixth  Revised  Third  Revised  Sheet  No.  9 

Effective  Date  November  7, 1991 

Second  Substitute  Fourth  Revised  Sheet  No.  6 
Second  Substitute  Fourth  Revised  Sheet  No. 

6A 
Third  Substitute  Fourth  Revised  Sheet  No.  9 

WNG  states  that  Sixth  Revised  Third 
Revised  Sheet  Nos.  6.  6A.  and  9  are 
being  filed  pursuant  to  S  154.309  of  the 
Commission's  Regulations  (Interim 
Adjustment  Filings). 

WNG  states  that  Second  Substitute 
Fourth  Revised  Sheet  Nos.  6  and  8A  and 
Third  Substitute  Fourth  Revised  Sheet 
No.  9  are  being  filed  to  reflect  the 
Interim  Adjustment  in  WNG's  Docket 
No.  RP91-152  rates  to  be  effective 
November  7. 1991. 

WNG  states  that  copies  of  the  filing 
are  being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  13. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lou  D.  Coahell. 
Secretary. 

(FR  Doc.  91-27198  Filed  11-12-91:  8:45  am) 
SILLMO  COM  •717-ei-M 


Cases  FUad  During  the  Week  of 
October  18  Througfi  October  25, 1991 

Office  of  Hearings  and  Appeals 

During  the  Week  of  October  18 
through  October  25, 1991.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  November  6, 1991. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 

Refund  Applications  Received 

tWeek  of  October  18  to  October  25,  1991  ] 


Refund  Appucations  Received— 
Continued 

[Week  of  October  18  to  October  25, 1991] 


Date 


10/22/91 ... 
10/22/91 ... 
10/22/91 ... 
10/22/91  ... 
10/22/91 ... 
10/22/91  ... 
10/22/91  ... 
10/23/91 ... 
10/23/91  ... 
10/24/91  ... 


Name  of  firm 


Buff's  Arco 

Oahike  Oil  Company 

Don  Foster  Oil  Company 

l-ansing  Ice  &  Fuel  Company.. 

Watkins  01  Company,  Inc 

Tri-Par  Oil  Company,  hw 

Rollins  Oil  Company _ 

Oak  Park  and  Madison  Serv- 
ice. 
John's  Arco 

Denver  F.  Stocktwm 


Date 

re- 
cefvad 


RF304- 

12523 
RF315- 

10175 
RF342- 

5 
RF342- 

6 
RF34t- 

RF34i- 

RF34^- 

9 
RF304- 

12521 
RF304- 

12522 
RF335- 

28 


Date 


10/18/91 
thnjIO/ 
25/91. 


10/18/91 
thnj  10/ 
25/91. 


10/18/91 
ttxu  10/ 
25/91. 


10/15/91 .. 
10/21/91 .. 
10/21/91  .. 
10/21/91.. 
10/21/91.. 
10/21/91  .. 
10/21/91 .. 
10/21/91.. 
10/21/91 ... 
10/22/91 ... 
10/22/91 ... 


Name  of  firm 


Texaco    Refund   Applications 
Received. 


Cnjde  Oil  Refund  Applications 
Received. 


Gulf  OH  Refund  Applications 
Received. 


C.  Frola  &  Son,  Inc 

Minit  Mwt  #1  .„ 

MWI  Mart  #9 „ 

Minit  Man  #10 

MinrtMartdill 

Minit  Mart  #12 

Minit  Mart  #14 

Minit  Mart  #15 „. 

Minit  Mart  #18...: 

D.  Richard  Hassett 

Poaen  Oil  TermiMi.  Inc. „... 


Date 
re- 
ceived 


RF321- 
17833 
ttwu 
RF321 
17868 

RF272- 
90261 
tfwu 


(FR  Doc.  91-27241  Filed  11-12-81;  8:45  am] 

BIUJNQ  COM  S4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4029-4] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.].  this  notice  announces  that 
^72-*^6  Information  Collection  Request  (ICR) 
90307  abstracted  below  has  been  forwarded  to 
RF300-    the  Office  of  Management  and  Budget 
17929  (OMB)  for  review  and  comment.  The 
f,P3PQ_ICR  describes  the  nature  of  the 
17946  information  collection  and  its  expected 

cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Identification.  Listing,  and 
Rulemaking  Petitions  (ICR  No.  1189.04). 
This  is  a  renewal  amendment  of  an 
approved  collection  (ONfB  No.  2050- 
0053).  This  renewal  includes  the 
Treatability  Study  Sample  Exemption 
(ICR  No.  1443),  previously  approved 
under  OMB  No.  2050-0088. 


RF341- 

12 
RF326- 

315 
RF326- 

316 
RF326- 

317 
RF326- 

318 
RF326- 

319 
RF326- 

320 
RF326- 

321 
RF326- 

322 
RF342- 

10 
RF324- 

11 
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Abstract  This  ICR  is  a  comprehensive 
presentation  of  the  information 
requireoients  to  submit  rulemaking 
petitions,  requests  for  solid  waste  and 
boiler  variances,  and  requests  for 
treatability  study  exemptions  to  EPA,  as 
provided  in  subpart  C  of  40  CFR  part  260 
and  §  261.4(eHn- 

For  rulemaking  petitions,  all  petitions 
nust  submit  certain  basic  information, 
including  name  and  address,  and 
interest  in,  description  of,  and  need  and 
justification  for  the  proposed  action.  In 
addition,  petitioners  for  equivalent 
testing  or  analytical  methods  must  also 
demonstrate  that  the  proposed  method 
is  equal  to  or  superior  to  the  specified 
method  and  provide  additional 
information  such  as  a  description  of 
proposed  method  and  comparative 
results  of  proposed  and  specified 
methods.  Petitioners  seeking  to  delist  a 
waste  produced  at  a  particular  facility 
must  demonstrate  that  the  waste  does 
not  exhibit  the  characteristics  for  which 
it  was  listed  or  any  additional  factors 
which  may  cause  the  waste  to  be 
hazardous.  Facilities  requesting 
variances  from  classification  as  a  solid 
waste  for  specified  recycled  materials 
must  address  the  relevant  criteria 
contained  in  S  260.31.  EPA  uses  this 
information  to  substantiate  that  these 
materials  actually  are  being  recycled 
and  are  not  being  accumulated  to  evade 
hazardous  waste  regulation.  Owners/ 
operators  of  enclosed  flame  combustion 
devices  requesting  variances  for 
classification  as  a  boiler  must 
demonstrate  the  compatibility  of  the 
proposed  device  with  classification  as  a 
boiler  and  address  the  relevant  criteria 
detailed  in  S  260.32  in  their 
demonstrations. 

Facility  requirements  for  treatability 
study  exemptions  for  samples  of 
hazardous  waste  include  initial 
notification,  recordkeeping,  reporting, 
and  final  disposition  notification. 
Facilities  generating  and  collecting 
treatability  study  samples  may  also 
petition  to  increase  sample  quantity 
limits  in  excess  of  the  specified  limits. 
EPA  uses  this  information  to  track  the 
treatability  study  sample  wastes,  to 
confirm  the  proper  management  of  these 
wastes,  and  to  ensure  that  only 
ligitimate  treatability  study  activities 
are  conducted. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  195  hours  per 
response  for  the  rulemaking  petition, 
43.3  hours  per  response  for  solid  waste 
and  boiler  variance,  and  B.2  hours  per 
response  for  the  treatability  study 
samples.  This  estimate  includes  all 
aspects  of;  the  .information  collection 


including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  estimated  annual  recordkeeping 
burden  for  the  treatability  study  sample 
is  2  hours  per  recordkeeper. 

Respondents:  Facilities  generating 
hazardous  and  solid  waste,  generators 
and  collectors  of  treatability  study 
samples,  and  laboratories  and  other 
facilities  conducting  treatability  studies. 

Estimated  Number  of  Respondents: 
148. 

Estimated  Number  of  Responses  Per 
Respondent  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,450  hours. 

Fiequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  {PM-223Y),  401 M  Sti«et.  SW.. 
Washington.  DC  2046a 
and 

Jonathan  Gledhill,  Office  of  Mangement 
and  Budget  Office  of  Information  and 
Regulatory  Affairs.  725  17th  St,  NW. 
Washington.  DC  20503. 
Dated:  November  6, 1991. 

Paul  Lapaley, 

Director,  Regulatory  Management  Division. 

[FR  Doc.  91-27268  Filed  11-12-01;  8:45  am] 

BiUJHO  COM  saao  10  M 


[FRL-4029-3] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  conunent  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  13, 1991. 

POM  niRTHCR  MiroilMATlOW  COtfTACR 

Sandy  Farmer  at  EPA.  (202)  26(K-274a 


Office  of  SoBd  Waste  and  Easeisaiicy 
Response 

Title:  Underground  Storage  Tanks- 
Requirements  for  State  Program 
Approval  (ICR  No.  1355.03).  This  is  a 
renewal  of  an  approved  collection  (OMB 
No.  2050-0067). 

Abstract  Any  State.  Territory  or 
Indian  Tribe  wishing  to  operate  an 
underground  storage  tank  (UST) 
program  in  lieu  of  the  federal  program 
must  submit  a  one-time  application  to 
EPA  for  approval.  The  basic 
requirements  for  approved  State 
programs  are  specified  in  section  9004  nf 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984.  In  addition, 
approved  States  may  have  to  submit  a 
revised  application  under  certain 
circiunstances,  for  example,  when  a  key 
State  law  or  UST  regulation  is  repealed 
or  modified. 

A  State  program  application  must 
contain  the  following  information:  (1) 
Transmittal  memo  signed  by  the 
Governor,  (2)  Attorney  General's 
statement,  (3)  description  of  current 
program  administration;  (4) 
memorandum  of  Agreement  between 
EPA  and  the  State;  and  (5)  copies  of 
relevant  State  laws  and  regulations. 
EPA  has  developed  standardized 
application  packages  and  guidance  for 
use  by  States.  Development  of  an 
application  is  coordinated  with  EPA 
Regional  Offices,  and  States  may  submit 
draft  applications  to  EPA  for  review  and 
comment  prior  to  submittal  of  the 
official  State  appHcation. 

EPA  reviews  the  State  application  to 
determine  whether  the  State  technical 
requirements  are  as  stringent  as  the 
corresponding  federal  requirements  and 
if  the  State  program  provides  adequate 
enforcement  for  compliance  with  the 
requirements. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  272  hours  per 
response;  this  estimate  includes  all 
aspects  of  the  information  collection, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  States,  Territories,  and 
Indian  Tribes. 

Estimated  Number  of  Respondents:  5. 

Estimated  Number  of  Responses  per 
Respondent  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1360  hours. 

Frequency  of  Collection:  One-time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this     ' 


S7B44 
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collection  of  inibnnation.  Including 
suggestiona  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y).  401  M  Street.  SW.. 
Washington.  DC  2046a 
and 
Jonathan  Gledhill  Office  of 
Management  and  Budget,  Offlce  of 
Information  and  Regulatory  Affairs, 
725 17th  St.  NW.  Washington.  DC 
20S03. 

Dated:  November  6, 1991. 
Paul  Lapalay, 

Director.  Regulatory  Mcmogement  Division. 
(FR  Doc  91-27260  Piled  11-12-91:  8:45  am) 


(Fftt.-402»-6] 

Wltco  Corp^  Marshall,  TX;  Petition  for 
Exemption— Claw  I  Hazardous  Wasta 
IniMtion 

aqency:  Environmental  Protection 

Agency. 

ACTIOM:  Notice  of  final  decision  of 

petition. 

SUMMAnv:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1964  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  Witco 
Corporation,  for  the  Class  I  injection 
wells  located  at  Marshall  Texas.  As 
required  by  40  CFR  part  148.  the 
company  has  adequately  demonstrated 
to  the  satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there 
will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decisions  allows  the 
underground  injection  by  Witco 
Corporation,  of  the  specific  restricted 
hazardous  waste  identified  in  the 
petition,  into  the  Class  I  hazardous 
waste  injection  well  at  the  Marshall 
Texas  facility  specifically  identified  in 
the  petition,  for  as  long  as  the  basis  for 
granting  an  approval  of  the  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24.  As  required  by  40  CFR 
124.10.  a  public  notice  was  issued  May 
31, 1991.  A  public  hearing  was  held  July 
1, 1991.  The  public  comment  period 
ended  on  July  15. 1991.  Witco,  which 
supported  the  proposal,  was  the  only 
comroenter.  This  decision  constitutes 
final  Agency  action  and  there  is  no 
Administrative  appeal 
DATES:  This  action  Is  effective  as  of 
Novembers  1991. 


AOORESSCS:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 
Environmental  i^tection  Agency 
Region  6.  Water  Management  Division, 
Water  Supply  Branch  (eW-6U):  1445 
Ross  Avenue.  Dallas,  Texas  75202-2733. 
FOR  nmTHCIt  MFONMATION  COMTACT: 
Oscar  Cabra.  Jr.,  Chief.  Municipal 
Facilities  Branch.  EPA-Region  6 
telephone  (214)  666-7Ha  (FTS)  255- 
71ia 

Kaoton  Klricpatiick, 

Acting  Director,  Water  Management  Division 
(6W). 

[FR  Doc  91-27287  Filed  11-12-01: 8:4S  am] 
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FEDERAL  ELECTION  COMMISSION 

[Nettoe  1M1-20] 

Scheihjie  of  Matching  Fund 
Submlaalon  Oatee  and  Certification 
Dates  for  1992  Presidential  Candidates 

AQCNCv:  Federal  Election  Commission. 
action:  Schedule  of  matching  fund 
submission  dates  and  certification  dates 
for  1992  Presidential  candidates. 


r.  Pursuant  to  11  CFR  9036.2(a) 
the  Federal  Election  Commission  is 
pubhshing  matching  fund  submission/ 
resubmission  dates  and  certification 
dates  for  1992  Presidential  candidates 
who  are  eligible  to  receive  Federal 
matching  funds.  Eligible  candidates  may 
present  one  submission  and/or  one 
resubmission  per  month  on  the 
designated  date.  Payments  will  be  made 
by  the  U.S.  Treasury  to  the  candidate 
generally  within  48  hours  after 
certification  by  the  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Raymond  Lisi.  Audit  Division.  999  E 
Sbwt  NW..  Washington.  DC  20483. 
telephone:  (202)  21»-3720:  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION: 

Presidential  candidates  eligible  to 
receive  Federal  Matching  Funds  may 
present  submission  and/or  resubmission 
to  the  Federal  Election  Commission  once 
a  month  on  designated  submission 
dates.  The  Commission  «vill  review  the 
submission/resubmissions  and  forward 
a  certification  for  paymient  to  the 
Secretary  of  the  Treasury.  Since  no 
payments  can  be  made  during  1991.  all 
submissions  received  during  1991  will  be 
certified  on  December  27, 1991,  for 
payment  on  January  2. 1992  (11  CFR 
9036.2(c)).  During  1992  and  1993 
certifications  and  payments  will  be 
made  on  a  monthly  basis.  The  last  date 
a  candidate  may  make  a  submission  is 
March  1. 1903.  The  submission  dates 


and  processing  times  specified  in  the 
following  list  pertain  to  non-threshold    j 
matching  fund  submissions  and 
resubmissions  after  the  candidate 
establishes  eligibility.  The  threshold 
submission  on  which  that  eligibility  will 
be  determined  may  be  filed  at  any  time 
and  will  be  processed  within  fifteen       . 
business  days  unless  review  of  the 
threshold  submission  determines  that     ' 
eligibility  has  not  been  met 

Schedule  of  Maicfain«  Fund  Submiadoa  Datee 
and  Certification  Dates  for  1982  Presidaatial 


Submlttion  dale 

CartUcattan  to  Treesunr 

.10/01/91 

12/27/91 

11/01/91 

12/27/91 

12/02/91 

12/27/91 

01/02/02 

01/31/92 

02/03/92 

02/28/92 

03/02/92 

03/31/92 

04/01/92 

04/29/92 

06/01/92 

05/29/92 

06/01/92 

06/30/92 

07/01/92 

07/31/92 

06/03/92 

08/31/92 

09/01/92 

09/30/92 

10/01/92 

10/30/91 

11/02/92 

11/30/92 

12/01/92 

12/31/92 

01/04/93 

01/29/93 

02/01/93 

02/26/93 

03/01/93 

03/31/93 

Dated  November  S,  1991. 
JoIm  Wairea  McGwiy. 

Chairman,  Federal  Election  Commission. 
[FR  Doc  91-272SS  Filed  11-12-91: 8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-91»4>R] 

Calif  omia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

California  (FEMA-019-DR).  dated 

October  22. 1991,  and  related 

determinations. 

dated:  November  4, 1991. 

FOR  FURTNm  MPORMATION  CONTACTS 
Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  846-3614. 
NOTICE:  The  incident  period  closing  date 
for  this  disaster  published  in  Federal 
Register  Notice  dated  October  28. 1991. 
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was  incorrect  .The  correct  dosiiig  date 
for  the  incident  period  is  October  29, 
1991. 

(Catalog  of  Federal  Domestic  Assistance  Na 
63.516,  Disaster  Assistance) 
Richard  W.  Krimm. 

'  Deputy  Associate  Director,  State  and  Local 
'  Programs  and  Support  Federal  Emergency 
Management  Agency. 

[FR  Doc  91-27242  Filed  11-12-01: 6:45  am] 


[FEMA-CIS-OR] 

CaUfomla;  Amendment  to  Notice  of  • 
Mejor  Oleaster  Declaration 

AQINCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 


n  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-gi9-DR),  dated 
October  22, 1991,  and  related 
determinations. 
DATED:  October  28. 1991. 
FOR  FURTHER  INFORMATION  COWTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  October  28. 1991. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Grant  C  Petenon,  | 

Associate  Director.  State  and  Local  Programs 
and  Support;  Federal  Emergency    ' 
Management  Agency. 

[FR  Doc  91-27243  Filed  11-12-ei:  8:45  am] 
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(FEIIA-920-OR1 

Maeeachueetts;  Major  Disaster  and 
Related  Determlnatlona 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 

Presidential  declaration  of  a  majoir 

disaster  for  the  Commonwealth  of 

Massachusetts  (FEMA-g20-DR),  dated 

November  4, 1991,  and  related 

determinations. 

DATES:  November  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  648-3614. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  November  4, 1991,  the 


President  deotared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  aeq.. 
Pub.  L  93-288.  as  amended  by  PubUc 
Law  100-707).  as  follows:. 

I  have  determined  tiiat  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Massachusetts,  resulting  from  a  major  coastal 
storm  on  October  30, 1991,  and  contimiing.  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  Commonwealdi  of 
Massachusetts. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  aUocate  from  funds 
available  for  these  ptvposes,  such  amovnts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
«vill  l>e  Umited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Piiblic  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Richard  H.  Strome  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

1  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 
Massachusetts  to  have  been  affected 
adversely  by  this  declared  major 
disaster 

Barnstable,  Dukes,  Essex,  Nantuclcet 

Plymouth,  and  Suffolk  Counties  for  Individual 

Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

WaUaoe  B.  Stickney, 

Director,  Federal  Emergency  Management 

Agency. 

[FR  Doc  91-27244  Filed  11-12-91;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(e)  nied;  South  Carolina 
State  Porte  Authority,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Conmiission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  considt  this 
section  before  commtmicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200435-001. 

Title:  South  Carolina  State  Ports 
Authority /BCSL-U.S.  Med.  Line,  Ltd. 
Terminal  Services  Agreement 

Parties:  South  Carolina  State  Ports 
Authority  (Authority)  British 
Continental  Shipping  Line.  Ltd.-U.S.  Med 
Line.  Ltd.  (BCSL-U.S.  Med.  Line.  Ltd.). 

Synopsis:  The  amendment  extends  the 
term  of  the  agreement  two  years  through 
October  31, 1993. 

Dated:  Noveml>er  6, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  PoDdni. 
Secretary. 
[FR  Doc.  91-27207  Filed  11-12-91;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

County  Bancsharee,  Inc;  Acquialtlon 
of  Company  Engaged  In  Permlssll>le 
Nonbanking  ActlvWee 

The  organization  listed  in  this  notice 
has  applied  under  I  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  tiiat  is  hsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for  * 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  pemons  may 
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expreM  their  views  in  writing  on  the 
question  whether  coniumxnation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  In  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
hanking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specirtcatly  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  4, 
1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Ceoi^ia 
30303: 

1.  County  Bancshares,  Inc.,  Troy. 
Alabama:  to  establish  Pike  County 
Federal  Savings  Bank.  Troy.  Alabama 
("Interim  Bank")  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act,  to  facilitate  the  acquisition  of  the 
Troy,  Alabama  branch  office  of  First 
Federal  Bank.  F.S.B.,  Tuscaloosa. 
Alabama.  Applicant  also  proposes  to 
merge  Interim  Bank  with  and  into  its 
bank  subsidiary,  Pike  County  Bank. 
Troy,  Alabama,  pursuant  to  the  Oakar 
Amendment  of  FIRREA. 

Board  of  Govemori  of  the  Federal  Reserve 
System.  November  8, 19B1. 
Jenaifar ).  yobamm, 
Astociate  Secretary  of  the  Board. 
[FR  Doc  91-27208  Filed  W-tZ-^X:  8:45  am] 
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First  Ubarty  Capital  Corp.  EmployM 
Stock  OwnarsMp  Plan,  at  aL;  Chang* 
m  Bank  Control  NotlCM;  Acquialtlofts 
of  SharM  of  Banka  or  Bank  HoWing 
Cofnpaniaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  9 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  Indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  availaUa 
for  inspection  at  the  offices  of  the  Bocuxl 
of  Governors.  Interested  persons  may 
express  their  views  tn  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  29, 1991. 

A.  Fadaral  Raaetva  Bank  of  SL  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

t  Keller  Development  Corporation, 
EfRngham.  Illinois;  to  retain  10.09 
percent  of  the  voting  shares  of  South 
Central  Illinois  Bankcorp,  Inc.. 
EfHngham.  Illinois,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Effingham,  Effingham.  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198; 

1.  First  Liberty  Capital  Corp. 
Employee  Stock  Ownership  Plan,  Hugo, 
Colorado:  to  acquire  21.86  percent  of  the 
voting  shares  of  First  Liberty  Capital 
Corp.,  Hugo,  Colorado,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Hugo,  Hugo,  Colorada 

2.  WestarBank,  NA.,  Bartlesville. 
Oklahoma,  and  the  First  Bancshares, 
Inc..  Employee  Stock  Ownership  and 
Thrift  Plans,  Bartlesville,  Oklahoma:  to 
acquire  17.62  percent  of  the  voting 
shares  of  First  Bancshares.  Inc. 
Bartlesville.  Oklahoma,  and  thereby 
indirectly  acquire  Westar  Bank,  NA, 
Bartlesville,  Oklahoma,  and  Westar 
Bank,  N.A.,  Tulsa,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8, 1091. 
)«oiilfer  |.  Johnsoa, 
Associate  Secretary  of  the  Board. 
(FR  Doc  91^27200  Filed  11-12-01:  845  am] 
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Padgatt  Agency,  Inc;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
HoMing  Companiee;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  {  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under  i 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  LI.S.C 
1843(cK8))  and  1 22&2Uaj  of  Regulatioo 


Y  (12  CFR  225,21(a))  to  acquire  or 
control  voting  sacuritlee  or  assets  of  a 

company  engaged  in  a  nonbanking 
activity  that  Is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  sudi 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience.  Increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competitioa 
conflicts  of  Interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  4. 
1991. 

A.  Federal  Resiarve  Bank  of  Kansas 
Qty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Padgett  Agency,  Inc.,  Greenleat 
Kansas;  to  merge  v^th  Cloud  County 
Bancshares,  Inc.,  Concordia,  Kansas, 
and  thereby  indirectly  acquire  Cloud 
County  Bank  and  Trust  Company, 
Concordia.  Kansas. 

In  connection  with  this  application. 
Applicant  also  proposes  to  expand  the 
scope  of  its  general  insurance  agency 
activity  pursuant  to  9  22S.25(b)(8)(iv)  of 
the  Board's  Regulation  Y  to  include  a 
general  insurance  office  at  the  location 
of  Bank's  Belleville,  Kansas  branch.  The 
insurance  office  will  serve  an  area 
within  a  10  mile  radius  of  Belleville, 
Kansas,  an  area  with  a  population  of 
less  than  5.00a 
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Board  of  Governors  of  the  Federal  Reserve 
System.  Noveml>er  8. 1991. 
lennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-27210  Filed  11-12-01;  &-45  am] 
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Stichting  Adminiatratlekantoer  ABN 
AMRO  HoMing,  at  al.;  Acquisitions  of 
Companies  Engaged  In  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  9  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f)]  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
acUvity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

Each  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the , 
offices  of  the  Board  of  Governors  not 
later  than  November  27. 1991, 

A,  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
00690: 

1.  Stichting  AdministraUekantoor 
'I  ABN AMRQ  Holding,  Amsterdam,  The 


Netheriands;  Stichting  Prioriteit  ABN 
AMRO  Holding,  Amsterdam,  The 
Netheriands:  ABN  AMRO  Holding  N.V., 
Amsterdam,  The  Netherlands;  ABN 
AMRO  Bank  N.V..  Amsterdam.  The 
Netherlands:  and  ABN  AMRO  North 
America,  Inc.,  Chicago,  Illinois;  to 
acquire  The  Talman  Home  Federal 
Savings  and  Loan  Association  of 
Illinois.  Chicago,  Illinois  ("Thrift"),  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  9  225.25(b)(9); 
the  origination,  sale,  and  servicing  of 
residential  mortgage  loans  through 
Talman  Home  Mortgage  Corporation. 
Chicago,  Illinois,  a  wholly  owned 
subsidiary  of  Thrift,  pursuant  to  | 
225.25(b)(1):  community  development 
activities  through  the  Thrift's  20.24 
percent  ownership  interest  in  The 
Savings  and  Loan  Network,  Inc.. 
Chicago,  Illinois,  purusant  to  9 
225.25(b)(6);  credit  related  insurance 
activities  through  Talman  Insurance 
Services,  Inc.,  Chicago.  Illinois,  a  wholly 
owned  subsidiary  of  Thrift,  pursuant  to 
9  225.25(b)(8);  and  providing  securities 
brokerage  services  restricted  to  buying 
and  selling  securities  through  Talman 
Insurance  Services,  Inc.,  solely  for  the 
account  of  customers  pursuant  to  9 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1991. 
lenairar  |.  lohaeoa. 
Aasodale  Secretary  of  the  Board, 
[FR  Doc.  91-27211  Piled  11-12-91;  8:48  am] 
aaima  COM  SS1S-01-P 


Vogei  Bancsharee,  Inc^  et  aL; 
Formationa  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  9 
225.14  of  the  Board's  RegulaUon  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(cl). 

Each  applicaticm  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 


lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  4, 1991. 

A.  Federal  Reserve  Bank  of  Qilcago 
Pavid  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Vogel  Bancshares,  Inc.,  Orange 
City,  Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Iowa  State  Bank,  Hull, 
Iowa. 

B.  Federal  Reserve  Bank  of  St.  Loida 

(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Arvest  Bank  Croup,  Inc., 
Bentonville,  Arkansas  and  First 
Commercial  Corporation,  Little  Rock. 
Arkansas;  to  each  acquire  50  percent  of 
the  voting  shares  of  TRH  Bank  Group, 
Inc.,  Norman,  Oklahoma,  for  a  total  of 
100  percent.  TRH  Bank  Group,  Inc., 
Norman,  Oklahoma  has  appUed  to 
become  a  bank  holding  company  by 
acquiring  at  least  80  percent  of  the 
vothig  shares  of  Seciirity  National  Bank 
and  'Trust  Company,  Norman, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Novemlwr  8, 1991. 
laniilfsr }.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-27212  Filed  11-13-91: 8:48  am] 
MixMa  coot  esis-ev« 


FEDERAL  TRADE  COMMISSION 

Hart-Scott-Rodino  Antitrust 
improvement  Act;  NotHlcetion  and 
Report  Form;  information  Collection 
Requirementa 

AOlNCv:  Federal  Trade  Commission. 
action:  Notice  of  application  to  0MB 
under  the  paperwork  reduction  act. 

•UMMAllv:  This  publication  provides 
notice,  that  the  Federal  Trade 
Commission  is  seeking  renewed 
approval  for  three  years  from  0MB  for 
the  premerger  report  form  that 
implements  the  notification  requirement 
in  section  7A  of  the  Clayton  Act.  15 
U.S.C  18a.  The  present  OMB  spproval 
for  the  report  form  is  scheduled  to 
expire  on  January  31, 1992. 
DATES:  Comments  on  this  clearance 
application  must  be  submitted  on  or 
before  December  13, 1991. 
AOOfWSMt:  Send  comments  to  Mr. 
Donald  R.  Arbuckle,  FTC  Desk  Officer, 
Office  of  Information  and  Regulatory 
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AITain,  OfTtce  of  Management  and 
Budget  New  Executive  Office  Btiilding. 
room  3228,  Washington.  DC  20503. 
Copies  of  the  Request  for  OMB  Review 
may  be  obtained  from  the  Public 
Reference  Branch,  room  130,  Federal 
Trade  Commission.  Washingtoa  DC 
20580. 

PON  n«mm  MForau-noM  contact: 

Richard  B.  Smith.  Staff  Attorney, 
Premerger  Notification  Office.  Bureau  of 
Competition.  Federal  Trade 
Cominissioa  Washingtoa  DC  20580, 
(202)  328-3l0a 

SUPPUMENTARY  INFORMATION:  Section 

7A  of  the  Clayton  Act  provides  that 
certain  persons  proposing  to  engage  in 
acquisitions  or  mergers  of  a  specified 
size  shall  file  with  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  a  premerger  notification  report 
The  Federal  Trade  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General  prescribes  the  form  on  whidi 
the  report  is  made. 

The  premerger  notification  program 
has  been  in  effect  since  September  5, 
1978,  when  the  implementing  rules  and 
the  report  form  became  final.  Since  that 
time,  changes  have  been  made  in  both 
the  rules  and  the  form  to  improve  the 
effectiveness  of  the  premerger 
notification  program  and  to  lessen  the 
burden  of  complying  with  the 
notification  requirements.  The  rules  and 
the  report  form  continue  to  be  reviewed 
in  order  to  improve  the  program's 
effectiveness  and  to  reduce  the 
paperwork  burden  on  the  business 
community. 

Based  upon  fiscal  year  1990  data,  the 
Commission  estimates  that  companies 
subject  to  the  filing  requirements  of 
section  7A  of  the  Clayton  Act  and  the 
implementing  rules  expended 
approximately  160,000  hours  to  complete 
the  reporting  form  or.  In  certain 
circumstances,  to  provide  specified 
documents  in  lieu  of  the  form.  If  the  total 
number  of  reportable  transactions 
decreases  as  compared  to  the  previous 
year,  as  was  true  in  fiscal  year  1991  as 
compared  to  fiscal  year  1^0,  the 
aggregate  reporting  burden  likewise 
declines.  For  further  information  about 
the  fiscal  year  1990  estimate,  refer  to 
section  13  of  the  Supporting  Statement 
Donald  S.  Claik. 
Secretary. 
(FR  Doc.  91-27246  FIM  11-11-91:  9:46  ami 
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Ainencen  InchMtiMl  Rew  Eetete 

A990C WOOfl,  Vl  M,;  I'lUpuMU  vonsvm 

AQreefnent  With  Anelyels  To  Aid 
ruunc  vofimwrn 

AOENCV:  Federal  Trade  Commission. 
action:  f*ropo«ed  consent  agreement 

■UMMAwr,  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  a  Los  Angeles  area 
multiple  listing  service  ("MLS") 
specializing  in  industrial  properties  from 
conditioning  broker  membership  in  the 
MLS  on  being  primarily  engaged  in 
industrial  real-estate  brokerage,  or  on 
the  amount  of  industrial  real-estate 
experience  the  brokers  have,  or  on  the 
dollar  volume  of  their  business.  In 
addition,  the  agreement  would  also 
prohibit  respondents  from  restricting 
any  broker's  offering  or  accepting  any 
exclusive  agency  listing,  or  requiring 
disclosure  of  commissions  that  deviate 
from  normal  commission  rates. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1992. 

ADONCSSCS:  Comments  should  be 
directed  to:  FTC/ Office  of  the  Secretary, 
room  159. 6th  St  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 

Km  FURTNCR  INFOflMATION  CONTACT: 
Paul  Roark.  Los  Angeles  Regional 
Office,  Federal  Trade  Commission. 
11000  Wllshire  Blvd.,  suite  13209.  Los 
Angeles,  CA  90024.  (213)  575-789a 

SUPKCMCNTAIIV  MKMMATiON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
the  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubUc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  Invited. 
Such  comments  or  views  tvill  be 
considered  by  the  Commission  and  will 
be  available  for  Inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(e)(il)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b](6)(U)). 

The  Federal  Trade  Commission 
having  Initiated  an  InvestiigaUon  of 
certain  acts  and  practices  of  American 
Industrial  Real  Estate  Association 
("A-LR.").  a  corporatioa  and  Th« 
industrial  Multiple,  a  corporatioa  and  it 
now  appearing  tliat  AXR.  and  The 
industrial  Multiple,  hereinafter 


sometimes  referred  to  as  proposed 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

/t  is  Hereby  Agreed  By  and  between 
A.iJl.  and  The  Industiial  Multiple,  by 
their  duly  authorized  officers,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  A.LR.  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  California  with 
its  office  and  principal  place  of  business 
located  at  345  Figueroa  Street  suite  Ml, 
Los  Angeles,  CA  90071. 

Proposed  respondent  The  Industrial 
Multiple  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  i 
Cahfomia  with  its  office  and  principal  ! 
place  of  business  located  a  345  Figueroii 
Street  suite  Ml,  Los  Angeles,  CA  90071, 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  atiached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law, 

(c)  All  rights  to  seek  judicial  review  ajt 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  td 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Aocesi 
to  Justice  Act 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the  I 
Commission  it  together  with  the  drafi  oi 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  «vill  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  sever  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  Is  for  settlement      \ 
purposes  only  and  does  not  constitute    > 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  tlie  draft  of  complaint  here 
attached.  j 

6.  This  agreement  contemplates  tlieC 
if  It  is  accepted  by  tiie  Commission,  and 
if  such  acoeptaooe  is  not  subsequently  I 


I  ! 
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withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  1 2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  Its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statiite  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  tiie  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed'to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  maniter  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  l>e  used  to  vary  or  contradict  tlie 
terms  of  the  order. 

7.  I>roposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  sho«ving  that  titey 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final 

Order  \  ' 

Defmitions 

The  following  definitions  shall  apply 
to  this  order 

1.  Applicant  shall  mean  any  broker 
who  Is  duly  licensed  by  the  State  of 
California  as  a  real  estate  broker  ivithin 
the  State  of  California  and  who  has 
applied  on  behalf  of  his  or  her  firm  for 
membership  In  respondents'  multiple 
listiiig  service. 

2.  Exclusive  agency  listing  shall  mean 
any  listing  under  which  the  property 
seller  or  lessor  appoints  a  broker  as 
exclusive  agent  for  the  sale  or  lease  of 
the  property  at  an  agreed  commission 
but  reserves  the  ri|^t  to  sell  or  lease  the 
property  personally  to  a  direct 
purchaser  or  lessee  (one  not  procured  la 
any  way  tiirough  the  efforts  of  any 
broker)  ivlth  no  commission  owed. 

3.  Industrial  oroperty  or  Industrial 
real  estate  shall  mean  land^nd/or 


buildings  used  for,  or  intended  at  the 
time  of  listing  to  be  used  for,  such 
purposes  as  manufacturing, 
warehousing,  distribution,  research  and 
development  data  processing,  and 
activities  related  to  such  industrial  uses, 
rather  than  by  businesses  that  deal 
primarily  with  the  general  public  and 
having  a  minimum  area  of  S.000  square 
feet 

4,  Listing  agreement  or  listing  shall 
mean  any  agreement  between  a  real 
estate  broker  and  a  property  seller  or 
lessor  for  the  provision  of  real  estate 
brokerage  services. 

5.  Member  shall  mean  any  real  estate 
brokerage  firm  that  is  entiUed  to 
participate  in  the  multiple  listing  service 
offered  by  respondents, 

6.  Multiple  listing  service  or  "MLS" 
shall  mean  a  dear^house  through 
which  member  real  estate  brokerage 
firms  exchange  information  on  Ustings 
of  real  estate  properties  and  share 
commissions  with  members  who  locate 
purchasers  or  lessees. 

7,  Variable  rate  listing  shall  mean  any 
listing  under  which  the  property  seller  or 
lessor  appoints  a  broker  as  exdusive 
agent  for  the  sale  or  lease  of  the 
property,  but  where  the  broker  agrees  to 
accept  a  reduction  in  the  total 
commission  due  where  the  property 
owner  or  lessor  finds  tlie  purchaser  or 
lessee. 

I  I   _ 

It  Is  Ordered  ThtA  each  respondent 
and  their  successors,  assigns,  directors, 
officers,  committees,  representatives, 
agents,  or  employees,  directly, 
indirectiy,  or  through  any  device,  in  or  in 
cotmection  with  the  operation  of  a 
multiple  listing  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act 
shall  cease  and  desist  frota: 

A.  Adopting,  maintaining,  or  enforcing 
any  bylaw,  rule,  regulation,  policy, 
agreement  or  understanding,  or  taking 
any  other  action  that  has  the  purpose, 
tendency,  or  effect  of  conditioning 
membership  in  The  Industrial  Multiple 
or  use  of  respondents'  MLS  on: 

1.  An  applicant  (a)  Being  primarily 
engaged  in  industrial  real  estate 
brokerage,  (b)  receiving  a  specified 
percentage  of  Income  from  Indiistrial 
real  estate  commissions,  or  (c)  havina  a 
specified  percentage  of  his  or  her  red 
estate  transactions  involve  industrial 
propertjr; 

2.  An  applicant  having  comnleted. 
listed,  or  otherwise  been  involved  with 
any  mhtlmum  number  or  mlnlmiun 
dollar  volume  of  industrial  real  estate 
sales  or  leases  over  any  period  of  time; 


3.  An  applicant  having  been  engaged 
in  industrial,  real  estate  brokerage  for 
any  period  of  time;  or 

4,  Any  criterion  that  is  applied  In  an 
unreasonably  discriminatory  manner. 

Provided,  However.  That  nothing 
contained  in  this  order  shall  prohibit 
respondents  from  adopting  or  enforoing  ^ 
any  non-discriminatory  policy  to  assure 
that  its  members  are.  and  hold 
themselves  out  to  the  public  as  being, 
actively  engaged  in  and  competent  in 
industrial  real  estate  brokerage  and  that 
listings  published  on  respondents' 
multiple  listing  service  are  adequately 
serviced. 

B.  Restricting  or  interfering  with: 

1.  Any  broker's  offering  or  accepting 
any  exclusive  agency  listing  or  variable 
rate  listing; 

2.  The  publication  on  respondents' 
MLS  of  any  exclusive  agency  listing  in 
any  way  other  than  by  requiring 
designation  of  the  listing  as  one  granting 
an  exclusive  agency  or  by  imposing 
terms  applicable  to  ell  listings  accepted 
for  pubUcetion  by  respondents'  MLS;  or 

3.  The  publication  on  respondents' 
MLS  of  any  variable  rate  listing  In  any 
way  other  than  by  requiring  designation 
of  the  listing  as  one  granting  a  variable 
rate  or  by  imposing  terms  applicable  to 
all  listings  accepted  for  publication  l>y 
respondents'  MLS. 

Provided,  However,  That  nothing 
contained  in  this  order  shall  prohibit 
respondents  from  adopting  or  enforcing 
reasonable  and  non-discriminatory  rules 
requiring  that  exclusive  agency  listing 
contracts,  as  a  condition  for  publication 
through  The  Industrial  Multiple,  contain 
clauses  providing  that  any  dispute 
between  the  parties  of  the  contract  over 
who  was  the  procuring  cause  of  a  buyer 
or  lessee  for  the  listed  property  shall  be 
setUed  by  arbitration  in  accordance 
with  the  Commercial  Arbitration  Rules 
of  the  American  Arbitration 
Association.  C  Adopting,  maintaining, 
or  enforcing  any  policy  or  taking  any 
other  action  that  has  die  purpose, 
tendency,  or  effect  of: 

1.  Requiring  any  broker  diat  charges  a 
commission  mat  deviates  from  that 
broker's  normal  commission  schedule  to 
disclose  the  specific  deviation  or  the 
fact  of  a  deviation  to  other  l)rokers  or 
either  of  the  respondents:  or 

2.  Requiring  that  members  disclose  to 
other  memben  or  the  respondent  any 
information  regarding  the  commission 
rates  or  fees  to  be  paid  by  sellers  or 
lessors. 

Provided,  However,  That  nothing 
contained  in  tiiis  subpart  shall  prohibit 
respondents  from  publishing  or 
otherwise  distributing  to  or  among 
members  or  respondents'  MLS  the  rate 
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or  amount  of  commission  to  be  paid  to  a 
non-listing  broker  for  a  particular 
transaction. 

U 

It  is  Further  Ordered  That 
respondents  shall: 

A.  Within  thirty  (3)  days  after  this 
order  becomes  final,  furnish  a  copy  of 
this  order  to  each  of  their  members,  and 
to  each  applicant  who  has  been  denied 
membership  in  respondents'  MLS  since 
January  1, 1984. 

B.  Within  sixty  (60)  days  after  this 
order  becomes  final,  amend  their  by- 
laws, rules  and  regulations,  and  all  other 
of  their  materials  to  conform  to  the 
provisions  of  this  order,  and  provide 
each  member  with  a  copy  of  the 
amended  by-laws,  rules  and  regulations, 
cmd  other  amended  materials. 

C.  For  a  period  of  three  (3)  years  after 
this  order  becomes  fmal,  furnish  a  copy 
of  this  order  to  each  new  member  of 
A.I.Rm  to  each  new  member  of  The 
Industrial  Multiple,  and  to  any  person 
who  inquires  about,  or  who  submits  an 
application  for,  membership  in  AJJl.  or 
its  MLS. 

D.  Within  sixty  (60)  days  after  this 
order  becomes  final,  submit  a  verified 
written  report  to  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  respondents 
have  compiled  and  are  complying  with 
this  order. 

E.  For  a  period  of  five  (5)  years  after 
this  order  becomes  final,  maintain  and 
make  available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  upon  reasonable  notice,  all 
documents  that  relate  to  the  manner  and 
form  in  which  respondents  have 
complied  with  and  are  complying  with 
this  order. 

F.  Notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  either 
respondent,  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in 
either  corporation  that  may  affect 
compliance  obligations  arising  out  of 
this  order. 

Anaylsis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  American 
Industrial  Real  Estate  Association 
("A.I.R.")  and  the  Industrial  Multiple 
("Multiple"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 


during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  Hnal  the  agreement's 
proposed  order. 

llie  proposed  complaint  in  this  matter 
alleges  that  A.IJL,  through  its  wholly 
owned  subsidiary  The  Industrial 
Multiple,  operates  the  sole  multiple 
listing  service  ("MLS")  that  distributes 
signiftcant  numbers  of  industrial 
property  listings  throughout  the  greater 
Los  Angeles  area.  It  is  the  sole  MLS  that 
specializes  in  industrial  real  estate  in 
the  Los  Angeles  area  and  the  sole  MLS 
to  which  the  vast  majority  of  major 
industrial  brokerage  ftrms  in  the  area 
belong.  Membership  in  the  Multiple 
provides  valuable  competitive 
advantages  in  the  brokering  of  industrial 
properties  in  the  Los  Angeles  area. 

In  adopting  the  rules,  by-laws,  and 
policies,  and  in  engaging  in  the  practices 
described  in  the  complaint,  A.I.R.  and 
the  Multiple  allegedly  acted  as  a 
combination  of  their  members  to 
restrain  trade  in  the  provision  of 
industrial  real  estate  brokerage  services. 
The  by-laws  of  A.IJl.  indirectly  apply  to 
the  members  of  the  Multiple  in  that 
membership  in  A.IJI.  is  a  prerequisite  to 
membership  in  the  MLS. 

Proposed  respondents'  rules,  by-laws, 
policies,  and  practices  have,  according 
to  the  proposed  complaint, 
unreasonably  restricted  membership  in 
the  Multiple  in  the  following  respects: 
— First,  proposed  respondents  have 
excluded  from  membership  licensed 
brokers,  otherwise  qualified,  who 
were  not  "primarily"  engaged  in 
industrial  real  estate. 
— Second,  they  have  required  applicants 
to  have  been  Involved  in  a  minimum 
number  of  industrial  property 
transactions,  as  established  from  time 
to  time  by  the  Board  of  Directors,  in 
the  two  years  prior  to  application  to 
qualify  for  membership  in  the 
Multiple.  From  November  1984 
through  December  1986.  a  minimum  of 
sixteen  transactions  were  required. 
— Third,  proposed  respondents  have 
required  appUcants  to  have  been 
involved  in  a  minimum  dollar  volume 
of  industrial  property  transactions,  as 
established  from  time  to  time  by  the 
Board  of  Directors,  in  the  two  years 
prior  to  application  to  qualify  for 
membership  in  the  Multiple.  From 
November  1984  through  December 
1986.  the  minimum  dollar  volume 
required  was  $4  million. 
— Fourth,  they  have  required  applicants 
to  have  four  years  experience  selling 
industrial  real  estate  to  qualiJfy  for 
membership. 


— ^Fifth,  they  have  applied  their  rules 
and  regulations  in  an  unreasonably 
discriminatory  fashion  to  deny  access 
to  the  Multiple  to  qualified  brokers. 
Proposed  respondents  have  also,  the 
proposed  complaint  alleges,  prohibited 
their  members  from  accepting  exclusive 
agency  listing  contracts  for  any 
industrial  property  of  5,000  square  feet 
or  more  within  the  MLS's  service  area, 
and  have  refused  to  publish  any 
exclusive  agency  listings  through  the 
Multiple,  thus  restricting  the  KCLS  to 
exclusive  right  to  sell  or  lease  listings. 
Exclusive  agency  listings  are  those 
under  which  the  property  seller  or  lessor 
appoints  a  broker  as  exclusive  agent, 
but  reserves  the  right  to  sell  or  lease  the 
property  personally  to  a  purchaser  or 
lessee  that  a  broker  did  not  find,  with  no 
conunission  owed. 

The  complaint  also  alleges  that 
proposed  respondents  have  required 
that  a  listing  broker  disclose  the  total 
commission  to  which  he  or  she  has 
agreed,  not  just  the  commission  that  the 
listing  broker  is  offering  to  cooperating 
brokers  for  procuring  a  buyer  or  lessee. 
The  Multiple's  rules  require  that  a 
member  publicize  to  all  other  members 
any  departure  from  the  member  firm's 
standard  fee  schedule. 

The  complaint  alleges  that  the  acts 
and  practices  described  above  restrain 
trade,  and  constitute  unfair  methods  of 
competition  and  unfair  acts  or  practices 
in  or  affecting  commerce  in  violation  of 
section  5  of  die  Federal  Trade 
Commission  Act,  15  U.S.C.  45. 

The  proposed  order  requires,  among 
other  things,  that  the  proposed 
respondents  cease  and  desist  from: 

A.  Conditioning  membership  in  the 
Multiple  on: 

1.  an  applicant  being  primarily 
engaged  in  an  industrial  real  estate 
brokerage; 

2.  an  applicant  having  completed, 
listed,  or  otherwise  been  involved  with 
any  minimum  number  or  minimum 
dollar  volume  of  industrial  real  estate 
sales  or  leases  over  any  period  of  time: 

3.  an  applicant  having  been  engaged 
in  industrial  real  estate  brokerage  for 
any  period  of  time;  or 

4.  any  criterion  that  is  applied  in  an 
unreasonably  discriminatory  manner. 

B.  Restricting  or  interfering  with  any 
broker's  offering  or  accepting  any 
exclusive  agency  listing  contract  or  the 
publication  on  the  Multiple  of  any  such 
listing  in  any  way  other  than  by 
requiring  designation  of  the  listing  as 
one  granting  an  exclusive  agency. 
However,  the  Multiple  can  require,  as  a 
condition  of  publication,  clauses  in 
exclusive  agency  contracts  providing 
that  the  parties  to  the  listing  agree  to 
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arbitrate  procuring  cause  disputes  In 
accordance  with  the  Commercial 
Arbitration  Rules  of  the  American 
Arbitration  Association. 

C.  Adopting  or  enforcing  any  policy 
that  has  die  effect  of  requiring  brokers 
to  disclose  to  other  brokers  commissions 
that  deviate  from  the  brokers'  normal 
commissions,  or  disclose  any 
information  regarding  the  commission 
rates  or  fees  to  be  paid  by  sellers  or 
lessors.  However,  proposed  respondents 
may  publish  the  rate  of  commission  to 
be  paid  to  a  non-listing  broker  for  a 
particular  transaction. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  It  is  not  intended  to 
constitute  an  official  Interpretation  of 
the  agreement  and  proposed  order  or  to 
modi]y  In  any  way  their  terms. 
DoaaldS-CUik. 
Secretary. 

(FR  Doc.  91-27250  FUed  ll-U-«t;  MS  am] 
BKiaiQ  coos  IJM  SI  II 

(nielto.M2S1M] 

Ntt-Oay  Enterprieee,  Inc.  et  iL; 
Propoeed  Coneent  Agreement  with 
Analyela  to  AM  PuMte  Comment 

agency:  Federal  Trade  Commissioa 
ACnow:  Proposed  Consent  Agreement 

•UNMuyrr:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  odier  things,  a  Washington 
corporation,  its  owner,  and  an  officer 
from  making  false  and  unsubstantiated 
claims  concerning  their  diet  program, 
and  from  misrepresenting  the  nature  of 
any  program  length  television 
commercial  ("Infomercial")  they 
produce;  and  would  require  a  disclosure 
message  that  the  infomercial  is  a  paid 
advertisement  within  the  first  30 
seconds  of  any  infomercial  that  is  IS 
minutes  long  or  longer,  and  In  addition, 
every  time  ordering  information  is 
presented. 

OATit:  Comments  must  be  received  on 
or  before  January  13. 1992. 
ADOncttes:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  eth  St  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
ran  FUKTHm  mromiATiON  contact: 
Timothy  Hughes,  Chicago  Regional 
Office,  Federal  Trade  Commission,  55 
East  Monroe  St,  suite  1437,  Chicago,  IL 
60603.  (312)  353-4431. 
•UPPimtNTAiiY  MTOitMATiON:  Pursuant 
to  section  e(f)  of  the  Federal  Trade 


Commission  Act  38  Stat  721.  IS  US.C 
46  and  1 2.S4  of  the  Commission's  Rules 
of  Practice  (16  CFR  ZM).  m>dce  Is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  widi 
and  accepted,  subject  to  final  approval 
by  die  Commission,  has  been  ptaosd  on 
the  public  record  for  a  period  of  sixty 
[OOH  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  Inspection  and  copying 
at  its  principal  office  in  accordance  with 
I  4.9(b)(e)(ii)  of  die  Commission's  Rules 
of  Practice  (16  CFR  4  J(b)(e)(H)). 

Agreement  Containing  Conseat  Order 
To  Cease  and  Desist 

In  ths  mattw  of  Nu-D«y  EntetpriMt,  Inc..  a 
corporation.  HealthComm,  Inc.  a  oorporstioo. 
and  Jefhvy  S.  Bland.  individuaUy  and  as  an 
officer  of  Nu-Day  Entaiprlses.  IoCm  and 
HealthComm.  Inc. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Nu-Day 
Enterprises,  Ina,  and  HealthComm.  Inc.. 
corporations,  and  Jeffrey  S.  Bland, 
individually  and  as  an  officer  of  Nu-Day 
Enterprises,  Inc..  and  HealthConun.  Inc. 
and  it  now  appearing  that  Nu-Day 
Enterprises.  Inc.,  and  HealthComm.  loc 
corporations,  and  Jeffrey  S.  Bland, 
individually  and  as  an  officer  of  Nu-Day 
Enterprises,  Inc.,  and  HealdiComm,  Inc 
corporations,  hereinafter  sometimes 
refened  to  as  proposed  Respondents, 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  die  use  of  die  acts  and  practices 
bein^  Investigated, 

It  1$  hereby  agreed  by  and  between 
Nu-Day  Enterprises,  InCn  and 
HealthComm.  Inc..  by  their  duly 
audiorized  officer,  Jeffrey  8.  Bland. 
Individually  and  as  an  officer  of  Nu-Day 
Enterprises.  Inc.  and  HealdiComm.  Inc. 
and  their  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that 

1.  Nu-Day  Enterprises,  Inc.  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
die  laws  of  die  State  of  Washington, 
widi  its  office  and  principal  place  of 
business  located  at  5800  Soundview  Dr., 
NW.,  in  die  City  of  Gig  Harbor,  State  of 
Washington  98335. 

HeeltnComm,  Inc  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  die  laws  of  the 
State  of  Washington,  with  its  office  and 
principal  place  of  business  located  at 
5800  Soundview  Dr..  NW..  in  die  Qty  of 
Gig  Harbor.  State  of  Washington  9^939. 
It  owns  and  controls  Nu-Day 
Enterprises.  In& 

Jeffrey  S.  Bland  is  an  officer  and 
director  of  Nu-Day  Enterprises,  Inc..  and 


HealdiComm.  Ina  He  fomulates.  directs 
and  controls  die  acts  and  practices  of 
these  coiporations.  At  all  times  mateflal 
to  die  draft  of  the  complaint  attached 
hereto,  he  formulated,  directed  and 
controlled  die  acts  and  practioes  of  Nu- 
Day  Enterprises.  Inc  and  HealthComm. 
Inc.  His  address  is  the  same  as  that  of 
Nu-Day  Enterprises.  Inc  and 
HealthComm.  Inc 

2.  Proposed  Respondents  admit  all  die 
jurisdictional  facts  set  forth  in  the  draft 
of  die  complaint  here  attached. 

3.  Proposed  Respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  foct  and 
conclusions  of  law; 

(c)  Ail  rights  to  seek  judidsl  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  It  is 
accepted  by  the  Commissioa  If  this 
agreement  Is  accepted  by  the 
Commission  it  togedier  wldi  die  draft  of 
the  complaint  contemplated  diereby, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  Information 
in  respect  diereto  publicly  released  The 
Commission  thereafter  may  either 
wldidraw  its  acceptance  of  this 
agreement  and  so  notify  the 
Respondents,  in  which  event  it  will  take 
such  action  as  It  may  consider 
appropriate,  or  issue  and  serve  Its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  setdement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  Respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  the  complaint  here 
attached. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commissioa  and 
if  such  acceptance  is  not  subsequendy 
withdrawn  by  the  Commission  r  irsuant 
to  the  provisions  of  i  2.34  of  the 
Commission's  Rules,  the  Conunission 
may  without  further  notice  to  proposed 
Respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  the  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding;  and.  (2) 
make  information  public  in  respect 
thereta  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered. 
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modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
Respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  Respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  Interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  Respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  Respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

8.  On  or  before  the  sixtieth  day 
following  the  date  this  consent 
agreement  is  accepted  by  the 
Commission  and  placed  on  the  public 
record.  Respondents  agree  to  deliver  a 
cashier's  check  or  certified  check  for 
thirty  thousand  dollars  ($30,000),  made 
payable  to  the  Federal  Trade 
Commission,  55  East  Monroe  Street, 
suite  1437,  Chicago,  Illinois  60603. 

Order 

I 

It  is  ordered.  That  Respondents  Nu- 
Day  Enterprises,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers. 
HealthComm,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Jeffrey  S.  Bland,  individually  and  as 
an  officer  of  Nu-Day  Enterprises,  Inc., 
and  HealthComm,  Inc.,  and  respondents' 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  labeling,  packaging,  offering 
for  sale,  selling,  or  distributing  of  the 
dietary  program  or  food  product(8] 
known  as  the  "Nu-Day  Program,"  "Nu- 
Day  Meal  Replacement  Formula,"  "Nu- 
Day  Herbulk,"  or  any  other  substantially 
similar  dietary  program  or  food  product 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication: 


A.  That  any  such  program  and/or 
product  alters  human  metabolism  so 
that  the  body  will  bum  more  calories 
than  the  body  was  burning  prior  to 
following  the  program  or  eating  the 
product; 

B.  That  any  such  program  and/or 
product  alters  human  metabohsm  so 
that  weight  lost  while  following  the 
program  or  eating  the  product  will  not 
return  when  caloric  intake  increases;  or 

C  That  any  such  program  and/or 
product  alters  the  mitochondria  in  the 
body's  cells  so  that  those  cells  convert 
more  food  into  energy. 

For  purposes  of  this  part  la 
"substantially  similar  dietary  program 
or  food  product"  shall  mean  any 
program  or  product  that  involves 
reduction  of  caloric  intake  to  between 
eight  hundred  and  one  thousand  two- 
hundred  (1,200)  calories  and  the 
consumption  of  food  supplements 
consisting  of  powdered  protein  and 
bulking  agents  or  containing  chromium 
or  any  chromium-niacin  complex. 

n 

It  is  further  ordered.  That 
Respondents  Nu-Day  Enterprises,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  HealthComm,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Jeffrey  S.  Bland, 
individually  and  as  an  officer  of  Nu-Day 
Enterprises,  Inc.,  and  HealthConun,  Inc., 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  manufactiiring,  advertising, 
labeling,  packaging,  offering  for  sale, 
selling,  or  distributing  of  any  dietary 
program  or  food  product  in  or  affecting 
commerce,  as  "commerce"  and  "food" 
are  defmed  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  that  any  such  program  or 
product: 

A.  Can  or  will  alter  human 
metabolism  so  that  the  body  will  bum 
more  calories  than  the  body  was 
burning  prior  to  following  the  program 
or  eating  the  product; 

B.  Can  or  will  alter  human  metabolism 
so  that  weight  lost  during  a  period  of 
caloric  restriction  will  not  return  when 
caloric  intake  increases;  or 

C.  Can  or  will  alter  the  mitochondria 
in  the  body's  cells  so  that  the  cells 
convert  more  food  into  energy; 

D.  Can  or  will  prevent  the  body's 
metabolism  from  slowing  down  to  the 
level  that  it  would  reach  on  any  other 
diet  involving  similar  caloric  intake; 
unless,  at  the  time  of  making  such 
representation.  Respondents  possess 
and  rely  upon  competent  and  reliable 


scientific  evidence  that  substantiates 
the  representation.  "Competent  and 
reliable  scientific  evidence"  shall  mean 
for  purposes  of  this  Order  such  test, 
analysis,  research.  Study,  survey  or 
other  evidence  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so  using  procedures 
generally  accepted  by  others  in  that 
profession  or  science  to  yield  accurate 
and  reliable  results. 

m 

It  ia  further  ordered.  That 
Respondents,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary 
division  or  other  device,  in  connection 
with  manufacturing,  labeling,  packaging, 
offering  for  sale,  selling,  distributing  or 
advertising  any  food  or  weight  control 
service  or  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  any  sudi  product  or  service  can  or 
will  help  any  consumers  lose  weight  or 
maintain  weight  loss  unless  at  the  time 
of  making  such  representation 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  "Competent  and  reliable 
scientific  evidence"  shall  mean  for 
purposes  of  this  Order  such  test, 
analysis,  research,  study,  survey  or 
other  evidence  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so  using  procedures 
generally  accepted  by  others  in  that 
profession  or  science  to  yield  accurate 
and  reliable  results. 

IV 

It  is  further  ordered,  That 
Respondents,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary 
division  or  other  device,  in  connection 
with  manufactiuing,  labeling,  packaging, 
offering  for  sale  any  food,  drug  or  device 
as  defined  in  section  15  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  55, 
selling,  distributing  or  advertising  any 
such  product,  in  or  affecting  commerce, 
as  "conmierce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any 
representation,  directly  or  by 
implication,  regarding  the  performance, 
benefits,  efficacy  or  safety  of  such  food, 
drug  or  device  unless,  at  die  time  of 
making  such  representation. 
Respondents  possess  and  rely  upon  a 
reasonable  basis  consisting  of 
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competent  and  reliable  scientiflc 
evidence  that  substantiates  the 
representation.  "Competent  and  reliable 
scientific  evidence"  shall  mean  for 
purposes  of  this  Order  such  test, 
analysis,  research,  study,  survey  or 
other  evidence  conducted  and  evaluated 
in  an  dbjective  manner  by  persons 
qualified  to  do  so  using  procedures 
generally  accepted  by  others  in  that 
profession  or  science  to  yield  accurate 
and  reliable  results.  i 


It  is  further  ordered.  That 
Respondents,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary 
division  or  other  device,  in  connection 
with  manufacturing,  labeling,  packaging, 
offering  for  sale,  selling,  distributing  or 
advertising  any  dietary  program  or  food 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  misrepresenting  in 
any  manner,  directly  or  by  implication, 
the  purpose,  content,  sample,  reliability, 
results  or  conclusions  of  any  scientific 
test,  research  article,  survey  or  any 
other  scientiflc  opinion  or  data. 

VI 

//  is  further  ordered.  That 
Respondents,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary 
division  or  other  device,  in  connection 
with  manufacturing,  labeling,  packaging, 
offering  for  sale,  selling,  distributing  or 
advertising  any  service  or  product,  In  or 
affecting  conunerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  creating,  producing,  selling, 
broadcasting,  or  disseminating,  or 
assisting  or  encouraging  others  to 
create,  produce,  sell,  broadcast,  or 
disseminate: 

A.  Any  commercial  or  other 
tadvertisement  for  any  such  product  or 
service  that  misrepresents.  direcUy  or  by 
implication,  that  it  is  an  independent 
program  and  not  a  paid  advertisement 

B.  Any  commercial  or  other 
advertisement  for  any  such  product  or 
service  that  is  fifteen  (15)  minutes  in 
length  or  longer  or  intended  to  fill  a 
broadcasting  or  cablecasting  time  slot  of 
fifteen  (15)  minutes  in  length  or  longer 
that  does  not  display  visually,  In  a  clear 
and  prominent  manner,  within  the  first 
thirty  (30)  seconds  of  the  commercial 
and  immediately  before  each 
presentation  of  ordering  instructions  for 
the  product  or  service,  the  following 
disclosure: 


THE  PROGRAM  YOU  ARE  WATCHINC 18 
A  PAID  ADVERTISEMENT  FOR  (THE 
PRODUCT  OR  SERVlCEj." 

Provided  that,  for  purposes  of  this 
provision,  the  oral  or  visual 
presentations  of  a  telephone  number  or 
address  for  viewers  to  contact  to  place 
an  order  for  the  product  or  service  shall 
be  deemed  a  presentation  of  ordering 
instructions  so  as  to  require  the  display 
of  the  disclosure  provided  hereia 

vn 

It  is  further  ordered,  that  on  the  date 
this  Order  becomes  final  Respondents 
shall  pay  thirty  thousand  dollars 
($30,000)  to  the  Federal  Trade 
Commisssion.  Respondents  shall  make 
this  payment  by  cashier's  check  or 
certified  check  made  payable  to  the 
Federal  Trade  CommisssioiL  If  the 
Commission  determines  that  redress  is 
wholly  or  partially  impracticable  or  is 
otherwise  unwarranted,  any  such  funds 
shall  be  paid  to  the  United  States 
Treasury.  Respondents  shall  be  notified 
as  to  how  the  funds  are  disbursed,  but 
shall  have  no  right  to  counter  the 
manner  of  distribution  chosen  by  the 
Commission. 

vm 

//  ia  further  ordered,  that  Respondents 
Nu-Day  Enterprises,  Inc.,  and 
HealthComm.  Inc.  shall  for  five  (5) 
years  following  service  of  this  Order, 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
the  corporate  Respondents  such  as 
dissolution!  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporaUon  that  may  affect 
compliance  obligations  arising  out  of  the 
Order,  or  of  any  change  in  the  positions 
or  responsibiUties  of  Dr.  Jeffrey  S.  Bland 
in  regard  to  any  corporation  or 
subsidiary  of  which  he  is  an  officer. 

IX 

//  ia  further  ordered,  that  Respondent 
Dr.  Jeffrey  S.  Bland  shall  promptly  notify 
the  Commission  of  his  discontinuance  of 
his  present  business  or  employment  and 
of  his  affiliation  with  a  new  business  or 
employment  engaged  in  the 
manufacturing,  labeling,  packaging, 
offering  for  sale,  selling,  distributing  or 
advertising  of  any  foods,  dietary 
programs,  or  publications  relating 
thereto,  or  the  offering  for  sale,  selling, 
distributing  or  advertising  of  any 
services  relating  to  any  foods  or  dietary 
programs,  and.  for  a  period  of  five  (5) 
years  from  the  date  of  service  of  this 
Order,  shall  promptly  notify  the 
Commission  of  each  affiliation  with 
such  new  business  or  employment  Each 


such  notice  shall  include  his  new 
business  address  and  a  statement  of  the 
nature  of  the  business  or  employment  in 
which  he  is  newly  engaged  as  well  as  a 
description  of  his  duties  and 
responsibilities  in  connection  with  the 
business  or  employment  The  expiration 
of  the  notice  provision  of  this  paragraph 
shall  not  affect  any  other  obligation 
arising  under  this  order. 


It  ia  further  ordered,  that  for  at  least 
four  (4)  years  after  the  date  of  service  of 
this  Order  Respondents,  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  at  a  place  designated  by  the 
Commissioa 

A.  All  advertisements  and 
promotional  materials  subject  to  this 
Order 

B.  All  materials  relied  upon  as 
substantiation  for  any  representation 
subject  to  this  Order, 

Cb  All  test  reports,  studies,  surveys,  or 
other  materials  in  Respondents' 
possession  or  control  at  any  time  that 
contradict  qualify,  or  call  into  question 
any  representation  subject  to  this  Order 
or  diat  contradict  qualify,  or  call  into 
question  the  basis  upon  which 
Respondents  relied  for  any  such 
representation;  and 

D.  All  other  materials  and  records  that 
relate  to  Respondents'  compliance  with 
this  Order. 

XI 

It  ia  further  ordered,  that  Respondents 
shall,  within  slxfy  (60)  days  after  service 
of  this  Order,  file  with  the  Commission  a 
report  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  Order. 

Analysis  ofPropoaed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Nu-Day  Enterprises,  Inc  a 
Washington  corporation,  its  parent 
HealthConun.  Inc.,  and  Jeffrey  Bland, 
Ph.DH  the  president  of  Nu-Day 
Enterprises,  Inc..  and  HealthComm.  In& 
(the  "respondents").  Under  this 
agreement  the  respondents  will  cease 
and  desist  from  making  certain  claims 
for  products  unless  they  possess  reliable 
and  competent  scientific  evidence  that 
substantiates  such  claims  and  from 
clalmlAg  that  paid  advertisements  are 
independent  programs. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  tot  receipt  of  comments  by  . 
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interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  Rnal 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  one-half  hour 
long  T.V.  advertisements  for  a  diet 
program  and  diet  food  products.  The 
Complaint  accompanying  the  proposed 
consent  order  alleges  that,  in  connection 
with  promoting  diet  programs  and  diet 
food  products,  the  respondents  engaged 
in  deceptive  acts  and  practices  in 
violation  of  section  5  of  the  Federal 
Trade  Conunission  Act  and  that  the 
respondents  disseminated  false 
advertisements  in  violation  of  section  12 
of  the  Federal  Trade  Commission  Act 
According  to  the  Complaint,  the 
respondents  represented  that  this 
program  and  the  food  products  would 
alter  a  person's  metabolism  so  that  he/ 
she  would  bum  more  calories  than  he 
was  burning  prior  to  following  the 
program  or  eating  the  food  products. 

The  Complaint  also  alleges  that  the 
advertisements  were,deceptive  because 
the  respondents  jepfesented  to 
consumers  that  they  possessed  100,000 
clinical  trials  conducted  in  a 
scientifically  or  medically  acceptable 
manner  to  substantiate  their  claims  that 
the  program  and  food  products  would 
increase  a  person's  metabolism  when,  in 
fact,  they  did  not. 

In  addition  the  Complaint  alleges  that 
the  one-half  hour  long  advertisements 
deceptively  represented  themselves  to 
be  independent  programs. 

The  consent  order  contains  provisions 
designed  to  prevent  the  respondents 
from  engaging  in  similar  allegedly  illegal 
acts  and  practices  in  the  future. 

Specifically,  part  I  of  the  order 
prohibits  the  respondents  from 
representing  that  the  Nu-Day  Program, 
Nu-Day  Meal  Replacement  Formula,  Nu- 
Day  Herbulk  or  any  similar  diet  program 
or  food  product  %vill: 

1.  Alter  human  metabolism  so  that  the 
body  will  bum  more  calories  than  it  was 
burning  prior  to  following  the  program 
or  eating  the  food  product; 

2.  Alter  human  metabolism  so  that 
weight  lost  while  following  the  dietary 
program  or  eating  the  food  product  will 
not  retum  when  caloric  intake  Increases; 
or 

3.  Alter  the  mitochondria  in  the  body's 
cells  so  that  those  cells  convert  more 
food  into  energy. 

Part  II  of  the  order  prohibits  the 
respondents  from  making  the  same 
representations  prohibited  in  part  I  for 


any  diet  program  or  food  product  unless, 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representation. 

Part  III  of  the  order  prohibits  any 
representation  regarding  a  product's  or 
service's  ability  to  help  with  losing 
weight  or  maintaining  weight  loss 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representation. 

Part  rv  of  the  order  prohibits  any 
representation  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  food,  drug  or  device  unless,  at  the 
time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  V  of  the  order  prohibits 
respondents  &t>m  misrepresenting  the 
content  or  conclusions  of  scientific  tests 
or  other  data. 

Part  VI  of  the  order  prohibits  the 
respondents  from  representing  that  a 
paid  advertisement  is  an  independent 
program  and  requires  periodic 
disclosures  that  the  program  is  a  paid 
advertisement. 

Part  VII  requires  respondents  to  pay 
$30,000  in  redlress.  If  the  Commission 
determines  that  redress  is  impracticable 
or  unwarranted,  then  the  funds  will  be 
paid  to  the  U.S.  Treasury. 

Parts  Vin  through  X  of  the  order 
require  the  corporate  respondents  and 
the  individual  respondent  to  give  prior 
notification  to  the  Federal  Trade 
Commission  of  any  changes  or  sale  of 
the  corporate  respondent.  The 
individual  respondent  must  also  notify 
the  Commission  in  the  event  he  changes 
positions  or  responsibilities  in  any 
business  that  is  involved  in  diet 
programs  or  food  products. 

Finally,  part  XI  requires  the 
respondents  to  file  a  compliance  report 
setting  forth  the  manner  and  form  in 
which  they  have  complied  with  this 
order. 

Donald  S.  Ckrk, 
Secretary. 
[PR  Doc  91-27248  Filed  11-12-01: 8:46  am] 
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[DktC-3347] 

PepsiCo,  mc^  Prohibited  Trade 
Practices  and  Affirmative  Corrective 
Actiona 

AOENCV.  Federal  Trade  Commission. 
ACTION:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
soft  drink  concentrate  manufacturer  and 
bottler  to  divest,  within  a  nine-month 
period,  the  soft  drink  business  of  the 
Twin  Ports  Bottling  Company,  which 
respondent  acquired  from  Kffil 
Corporation  in  1986.  Respondent  is  also 
required,  for  a  period  of  ten  years,  to 
seek  prior  Commission  approval  before 
acquiring  any  soft  drink  distribution 
rights  to  non-Pepsi  brands,  in  the  Duluth, 
Minnesota  area. 

DATES:  Compliant  and  Order  issued 

October  15. 1991. » 

PON  nniTHER  INFORMATKMI  CONTACT 

Constance  Salemi  FTC/S-3302, 
Washington.  DC  20580.  (202)  32&-2643. 

SUPPtEMENTARY  INFORMATION:  On 

Tuesday.  November  6, 1990.  there  was 
published  in  the  Federal  Register,  55  FR 
46272,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  PepsiCo, 
Inc.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Conunission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

Authority:  sec.  6,  38  Stat.  721: 15  U.S.C  46. 
Interpret  or  apply  sec.  5,  38  Stat.  719,  as 
amended:  sec.  7,  38  Stat  731,  as  amended:  15 
U.S.C.  45,  la 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  91-27247  Filed  11-12-W;  8:45  am] 
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[Fie  No.  •12-3002] 

Pompelan,  Inc^  Proposed  Coneent 
Agreement  with  Analysis  to  Aid  Put>lic 
Comment 

AOCNCY:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


■  Copim  of  Um  Complaint  and  the  DedaloD  and 
Order  art  available  from  the  CommiMion't  Public 
Mference  Branch.  H-13a  6th  Street  S  Pennsylvania 
Avanua.  NW..  Waahington.  DC  2068a 
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methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final  '' 
Commission  approval,  would  prohibit, 
among  other  things,  the  Maryland 
manufacturer  of  Pompeian  Olive  Oil 
from  representing  that  eating  olive  oil 
lowers  cholesterol  more  than  eating 
vegetable  oil,  and  is  more  heart  healthy 
than  eating  vegetable  oil,  unless  the 
respondent  has  a  reasonable  basis 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representations. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1992. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT 

Joel  Winston,  FTC/S-4104,  Washington, 
DC  20580.  (202)  326-3153.  Nancy  S. 
Warder,  FTC/S-4112,  Washington,  DC 
20580.  (202)  326-3048. 

SUPPl^MENTARY  INFORMA-PON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Pompeian, 
Inc.,  a  corporation  ("Pompeian"  or 
"proposed  respondent")  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement  to 
cease  and  desist  from  the  use  of  certain 
acts  and  practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
Pompeian,  by  its  duly  authorized  officer, 
and  coimsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Pompeian  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland,  with 
its  offices  and  principal  place  of 
business  located  at  4201  Pulaski 
Highway.  City  of  Baltimore,  State  of 
Maryland. 


2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  imder  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  in  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
the  complaint  contemplated  hereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (80)  days  and  Information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  the 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  attached  draft 
complaint  or  that  the  facts  as  alleged  in 
the  attached  draft  complaint,  other  than 
the  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  the 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
pubhc  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  e^ect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 


service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  compHed  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered,  that  respondent 
Pompeian,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any  food 
in  or  affecting  commerce,  as  "food"  and 
"commerce"  are  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication,  that: 

A.  Eating  vegetable  oil  does  not  lowei 
cholesterol; 

B.  Eating  olive  oil  lowers  cholesterol 
more  than  eating  vegetable  oil; 

C.  Eating  olive  oil  is  more  heart 
healthy  than  vegetable  oil; 

D.  Any  edible  oil  has  the  relative  or 
absolute  ability  to  cause  or  contribute  to 
any  health  attribute  or  benefit  or 

E.  Any  edible  oil  has  a  favorable  or 
unfavorable  impact  on  any  physiologic 
function  or  risk  factor  for  a  disease,  or 
provides  any  other  health  benefit 

unless  at  the  time  of  making  such 
representation  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representation:  provided,  however, 
that  any  such  representation  that  is 
specifically  permitted  in  labeling  for  any 
such  food  product  by  the  Food  And  Drug 
Administration  pursuant  to  the  Nutrition 
Labeling  and  Education  Act  of  1990  will 
be  deemed  to  have  a  reasonable  basis 
as  required  by  this  paragraph.  For  any 
test  analysis,  research,  study,  or  other 
evidence  to  be  "competent  and  reliable" 
for  purposes  of  this  Order,  such  test, 
analysis,  research,  study,  or  other 
evidence  must  be  conducted  and 
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evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  by  others 
in  the  profession  or  science  to  yield 
accurate  and  reliable  results. 

II 

//  is  further  ordered,  that  respondent 
Pompeian.  Inc..  its  successors  and 
assigns,  shall,  for  three  (3]  years  after 
the  date  of  the  last  dissemination  of  the 
representation  to  which  they  pertain, 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  Order  and 

B.  All  test  reports,  studies,  surveys,  or 
other  material  in  its  possession  or 
control  that  contradict,  qualify,  or  call 
into  question  such  representation  or  the 
basis  upon  which  respondent  relied  for 
such  representation. 

Ill 

It  is  further  ordered,  that  respondent 
Pompeian,  Inc.,  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions,  to  each  of  its  managerial 
employees,  and  to  each  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  or  placement 
of  advertising  or  other  material  covered 
by  this  Order  and  shall  secure  from  each 
such  person  a  signed  statement 
acknowledging  receipt  of  this  Order. 

IV 

It  is  further  ordered,  that  respondent 
Pompeian,  Inc.,  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  such  as 
the  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 


//  is  further  ordered,  that  respondent 
Pompeian.  Inc..  shall,  within  sixty  (60) 
days  after  service  upon  it  of  this  Order 
and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the 
requirements  of  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  from  Pompeian.  Inc. 
(Pompeian). 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  the  comment  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  fmal  the  agreement's  proposed 
order. 

This  matter  concerns  advertisements 
for  Pompeian  Olive  Oil  that  discuss  the 
health  benefits  of  eating  olive  oil.  The 
Commission's  proposed  complaint 
challenges  three  claims  that  were  made 
in  Pompeian's  advertisements:  (1)  That 
eating  vegetable  oil  does  not  lower 
cholesterol;  (2)  that  eating  olive  oil 
lowers  cholesterol  more  than  vegetable 
oil;  and  (3)  that  olive  oil  is  healthier  for 
the  heart  than  vegetable  oil.  According 
to  the  complaint,  Pompeian  falsely 
represented  that  these  claims  were 
supported  by  a  reasonable  basis.  The 
use  of  the  term  "vegetable  oil"  in  the 
complaint  mirrors  the  wording  used  in 
the  advertisements  for  Pompeian  Olive 
Oil.  In  reality,  "vegetable  oU"  is  not  a 
homogeneous  commodity.  Different 
vegetable  oils  contain  monounsaturated 
fat,  polyunsaturated  fat,  saturated  fat 
and  other  components  in  varying 
amounts.  The  complaint  simply  alleges 
that  the  firm  did  not  have  substantiation 
for  its  claims  about  vegetable  oil  in 
general  and  about  vegetable  oil  in 
comparison  to  olive  oil.  Nor  should  the 
complaint  be  read  to  suggest  that  eating 
vegetable  oil  will,  by  itself,  lower 
cholesterol. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
practices  in  the  future.  The  proposed 
order  prevents  Pompeian  from  making 
the  following  five  claims  in  any 
advertising  for  any  food,  unless  the 
claim  is  substantiated  by  competent  and 
reliable  scientific  evidence:  (1)  That 
eating  vegetable  oil  does  not  lower 
cholesterol;  (2)  that  eating  olive  oil 
lowers  cholesterol  more  than  eating 
vegetable  oil;  (3)  that  eating  olive  oil  is 
more  heart  healthy  than  vegetable  oil; 
(4)  that  any  edible  oil  has  the  relative  or 
absolute  ability  to  cause  or  contribute  to 
any  health  attribute  or  beneflt;  and  (5) 
that  any  edible  oil  has  a  favorable 
impact  on  any  physiologic  function  or 
risk  factor  for  disease,  or  provides  any 
other  health  benefit.  The  proposed  order 
also  provides  that  claims  that  are 
specifically  permitted  in  labeling  by  the 
Food  and  Drug  Administration  under  the 
Nutrition  Labeling  and  Education  Act  of 
1990  will  be  deemed  to  have  a 
reasonable  basis  under  the  order. 


Under  the  proposed  order,  Pompeian 
must  distribute  copies  of  the  order  to  its 
operating  divisions  that  are  involved  in 
the  preparation  and  placement  of 
advertisements,  notify  the  Commissioii 
thirty  (30)  days  in  advance  of  any 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order,  and  file  comphance  reports 
with  the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  91-27249  Filed  ll-12-«;  8:45  am] 

MUJNO  COOC  e7S«-01-M 

(Docket  No.  9241] 

Tow«r  Loan  of  Mississippi,  Inc.; 
Proposed  Consent  Agreement  with 
Analysis  to  Aid  Public  Comment 

AQENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  respondent  to: 
Offer  its  customers  an  opportunity  to 
cancel  the  credit  insurance  written  on 
their  loans  and  to  obtain  cash  refunds  or 
credits  to  their  accounts;  accurately 
disclose  the  aiuiual  percentage  rate, 
finance  charge,  and  amount  financed  in 
accordance  with  the  Truth  in  Lending 
Act;  and  provide  future  customers  with 
a  separate  disclosure  that  sets  out  the 
costs  of  the  loan  with  and  without  credit 
insurance  and  that  emphasizes  that  the 
purchase  of  credit  insurance  is  not 
required  as  a  condition  to  obtaining  a 
loan. 

dates:  Conunents  must  be  received  on 
or  before  January  13, 1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACR 
Sandra  Wilmore  or  Stephen  Cohen, 
FTC/S-4429.  Washington.  DC  2058a 
(202)  326-3160  or  328-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721. 15  U.S.C. 
46  and  \  3.25(f)  of  the  Commission's 
Rules  of  PracUce  (16  CFR  3.25(0).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
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order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  o^ice  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b](6)(ii)).       , 

The  Federal  Trade  Commission    ' 
having  issued  its  complaint  against 
Tower  Loan  of  Mississippi,  Inc.,  a 
corporation,  and  it  appearing  that  Tower 
Loan  of  Mississippi.  Inc.,  hereinafter 
sometimes  referred  to  as  respondent  or 
Tower,  is  willing  to  enter  into  an 
agreement  containing  a  cease  and  desist 
order. 

It  Is  Hereby  Agreed  By  and  between 
respondent  its  attorneys,  and  counsel 
for  the  Federal  Trade  Commission  that: 

1.  Respondent  Tower  Loan  of 
Mississippi,  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Mississippi,  with  its  office  and 
principal  place  of  business  located  at 
131  Channel  16  Way,  Jackson,  | 
Mississippi  39212.  ' 

2.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
complaint  here  attached. 

3.  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  Any  right  to  seek  judicial  review  or 
otherwise  to  settle  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  it  may  have  under  the 
Equal  Access  to  Justice  Act,  5  U.S.C.  504 
et  seq. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  withdraw  its  acceptance 
of  this  agreement  and  so  notify 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate  in  disposition  of  the 
proceeding,  and  respondent  shall  retain 
all  rights  and  defense  in  this  proceeding. 

5.  'This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 


if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  {  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
respondent  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  any  means  of 
the  decision  containing  the  agreed-to- 
order  to  respondent  or  its  counsel  shall 
constitute  service.  Respondent  waives 
any  right  it  may  have  to  any  particular 
manner  of  service.  No  agreement 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Respondent  has  read  the  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order. 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  final. 

Order 

I 

It  Is  Ordered  Thai  respondent  Tower 
Loan  of  Mississippi.  Inc.,  its  successors 
and  assigns,  and  its  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporate  or  other 
device,  in  connection  with  any  closed- 
end  credit  transaction  originated  by 
respondent  do  forthwith  cease  and 
desist  from: 

A.  Failing  to  include  in  the  finance 
charge  and  the  annual  percentage  rate 
disclosed  to  the  consumer,  as  required 
by  sections  106t  107,  and  128  of  the  Truth 
in  Lending  Act  15  U.S.C.  1605, 1606,  and 
1638,  and  §S  22e.4(d),  226.22,  and  226.18 
(d)  and  (e)  of  Regulation  Z.  12  CFR 
226.4(d),  226.22,  and  226.18  (d)  and  (e). 
the  premiums  for  credit  life  or  accident 
and  health  insurance  (hereinafter 
referred  to  as  "credit-related  insurance 
premiums")  that  consumers  are  required 
to  purchase; 

B.  Failing  to  exclude  from  the  amount 
financed  disclosed  to  the  consumer,  as 
required  by  section  128  of  the  Truth  in" 
Lending  Act  15  U.S.C.  1638  and 

S  226.18(b)  of  Regulation  Z,  12  CFR 
226.18(b),  the  premiums  for  credit  life  or 


accident  and  health  insurance  that 
consumers  are  required  to  purchase;  an 

C.  Failing  to  make  all  disclosures, 
determined  in  accordance  with  sectionn 
106  and  107  of  the  Truth  in  Lending  Act, 
15  U.S.C.  1605  and  1606,  and  S  226.4  and 
226.22  of  Regulation  Z.  12  CFR  226.4  and 
226.22,  in  the  manner,  form,  and  amount 
required  by  55  226.17.  226.18,  226.19,  and 
226.20  of  Regulation  Z,  12  CFR  226.1". 
226.18,  226.19,  and  226.20. 

n 

Refund  Program 

It  Is  Further  Ordered  Thai  no  later 
than  thirty  (30)  days  folloing  the  date  of 
service  of  this  order,  respondent  shall 
provide  Baird,  Kurtz  &  Dobson,  400  W. 
Capitol  Street  suite  2500,  Little  Rock, 
AR  72203-3667,  ("independent  agent") 
with  an  itemized  hst  containing  the 
name  and  address  of  all  consumers,  and 
the  name  and  address  of  the  persons 
insured,  if  different  who  have  an 
account  with  respondent  opened  during 
the  two-year  period  immediately 
preceding  service  of  this  order  as  to 
which  payments  are  still  owed  on  such 
date  of  service,  on  which  credit-related 
insurance  was  written  through 
respondent  excluding  any  consumer 
who  has  received  a  credit  life  or 
accident  and  health  benefit  from  a 
policy  written  through  respondent  ("List 
1").  "Those  consumers  whose  account  is 
two  or  more  payments  delinquent  at  the 
time  of  service  of  this  order  shall  be 
listed  separately  ("List  2").  No  later  than 
five  (5)  days  thereafter,  the  independent 
agent  shall  send  the  letter  contained  in 
appendix  A  ("refund  letter")  to  each 
consumer  on  List  1  and  the  letter 
contained  in  appendix  B  to  each 
consumer  on  List  2  by  first  class  mail.  If 
any  refund  letter  is  returned  as 
undeliverable,  respondent  shall  make 
every  reasonable  effort  to  contact  the 
consumer,  including  sending  additional 
refund  letters  to  the  consumer's  place  of 
business,  relatives,  or  any  other  location 
at  which  the  consumer  may  be 
contacted  based  on  information 
available  to  respondent 

For  each  such  consumer  on  List  1  who, 
within  sixty  (60)  days  of  the  date  of  the 
postmark  on  the  envelope  containing 
appendix  A,  returns  that  refund  letter  to 
the  independent  agent  with  the 
indication  that  the  consumer  does  not 
desire  to  retain  credit-related  insurance. 
Tower  shall  within  thirty  (30)  days  after 
notice  of  the  consumer's  election  to    • 
cancel  credit-related  insurance:  (1) 
Adjust  the  consumer's  account  by 
refunding  in  one  lump-sum  payment  the 
dollar  amount  of  all  credit-related 
insurance  premiums  and  the  related 
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finance  charges  paid  by  the  consamer  to 
Tower  prior  to  the  date  of  the 
adjustment;  and  (2)  adjust  the 
consumer's  account  by  reducing  the 
consumer's  remaining  monthly 
payments  by  the  doUar  amount  of  aQ 
credit-related  insurance  premiums  and 
the  finance  charges  calculated  thereon. 

For  each  such  consumer  on  List  2  who, 
within  sixty  (60)  days  of  the  date  of 
receipt  of  appendix  B,  returns  that 
refund  letter  to  the  independent  agent 
with  the  indication  that  the  consumer 
does  not  desire  to  retain  credit-related 
insurance,  Tower  shall  within  thirty  (30) 
days  after  notice  of  the  constmier's 
election  to  cancel  credit-related 
insurance:  (1)  Adjust  the  consumer's 
account  by  crediting  the  dollar  amoimt 
of  all  credit-related  insurance  premiums 
and  the  related  fmance  charges  paid  by 
the  consumer  to  Tower  prior  to  the  date 
of  the  adjustment;  and  (2)  adjust  the 
consumer's  account  by  reducing  the 
consumer's  remaining  monthly 
payments  by  the  dollar  amount  of  all 
credit-related  insurance  premiums  and 
the  tinance  charges  calculated  thereon. 
If  the  amount  of  any  such  credit  shall 
exceed  the  amount  of  the  delinquency, 
respondent  shall  refund  to  the  consumer 
the  amount  that  exceeds  the 
delinquency. 

On  any  transaction  with  two  or  more 
borrowers,  the  refund  letter  must  be 
directed  to  all  borrowers  and  signed  by 
all  borrowers  before  the  credit-related 
insurance  shall  be  cancelled.  If  the 
refund  letter  is  returned  with  only  one 
signature,  the  independent  agent  shall 
use  appendix  E  to  return  the  refund 
letter  to  the  borrower  who  has  not 
signed. 

If  the  borrowers  reside  at  different 
addresses,  the  independent  agent  shall 
mail  a  copy  of  the  refund  letter  to  each 
address.  A  copy  of  the  refund  letter  shall 
also  be  mailed  to  the  co-signer  on  the 
transaction,  if  any,  with  the  word 
"COPY"  stamped  in  red  on  the  letter. 

For  each  such  consumer  excluded 
from  either  List  1  or  List  2  because  of 
receipt  of  a  credit  life  or  accident  and 
health  benefit,  respondent  shall  provide 
the  Associate  Director  for  Credit 
Practices  of  the  Federal  Trade 
Commission  with  the  consumer's  name 
and  address  and  a  complete  copy  of  the 
benefit  check(8)  (front  and  back)  paid  to 
each. 

Tower  shaU  bear  all  costs  for  the 
administration  of  the  refund  program. 

m 

//  /5  Further  Ordered  That  during  the 
sixty  (60)  day  period  during  which 
consumers  are  given  the  opportunity  to 
cancel  credit-related  insurance, 
respondent  and  staff  of  the  Federal 


Trade  Commission  shall  not  otherwise 
communicate  directly  with  the 
consumers  listed  on  Lists  1  and  2,  orally 
or  in  writing,  concerning  the  refund 
program,  except  to  refer  such  consumers 
to  the  independent  agent,  which  shall 
limit  its  conversations  with  such 
consumers  to  the  text  of  a  prepared 
statement  that  shall  not  deviate  in 
substance  from  that  attached  hereto  as 
appendix  C. 

IV 

It  Is  Further  Ordered  That  respondent 
shall,  in  connection  with  any  closed-end 
credit  transaction  originated  by 
respondent,  cease  and  desist  from 
requiring  any  consumer  to  sign  or  initial 
a  statement  that  credit-related  insurance 
has  been  voluntarily  chosen  if  the 
consumer's  purchase  of  such  insurance 
was  required. 


It  Is  Further  Ordered  ThaX  respondent 
shall,  in  connection  with  any  closed-end 
credit  transaction  originated  by 
respondent  following  the  date  of  service 
of  the  order,  cease  and  desist  from 
failing  to  provide  to  each  consumer 
before  consummation  of  the  transaction, 
a  written  statement  containing  the 
proposed  monthly  payment  without 
credit-related  insurance  premiums  and 
the  proposed  monthly  payment  with 
credit-related  insurance  premiums  in 
accordance  with  the  form  attached 
hereto  as  appendix  D.  This  statement 
shall  be  signed  by  the  consumer  in 
duplicate  with  a  copy  given  to  the 
consumer  and  a  copy  retained  in  the 
consumer's  loan  file. 

VI 

It  Is  Further  Ordered  That  respondent 
shall  maintain  for  at  least  three  (3)  years 
from  the  date  of  service  of  this  order 
and.  upon  thirty  (30)  days  advance 
written  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying  all  records  and 
documents  necessary  to  demonstrate 
folly  its  compliance  with  this  order. 

vn 

//  Is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers,  agents, 
representatives,  and  employees  having 
responsibiUty  with  respect  to  the  subject 
matter  of  this  order  and  that  respondent 
its  successors  and  assigns,  shall  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 


vni 

It  Is  Further  Orderedlhal  respondent 
for  a  period  of  six  (6)  years  following  the 
date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  order. 

It  Is  Further  Ordered  That  respondent 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  file  with  the  Commission  a  report 
in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  order. 

Appendix  A 

Dear  (Consumer): 

When  you  got  your  loan  from  us,  you 
bought  credit  life  [and  accident  and  health] 
insurance.  Credit  life  insurance  benefits  are 
paid  to  you  (or  insured),  less  the  balance  of 
your  loan,  in  the  event  of  your  [or  insured's) 
death.  Credit  accident  and  health  insurance 
benefits  make  your  loan  payments  in  the 
event  you  (or  insured)  become[»]  totally 
disabled  and  are  out  of  work  for  more  than 
two  weeks.  The  cost  of  this  insurance  was 
included  in  your  monthly  payment  and  this 
insurance  coverage  continues  to  be  in  force. 

In  settlement  of  an  action  brought  by  the 
Federal  Trade  Commission.  Tower  Loan  has 
agreed  to  give  you  an  opportunity  to  cancel 
your  (or  insured's)  credit  life  [and  accident 
and  health)  Insurance. 

If  you  did  not  want  credit  life  [and  accident 
and  health]  insurance  when  you  got  your 
loan,  we  will  be  happy  to  refund  to  you  the 
amount  of  the  insurance  premiums  you  have 
paid  plus  the  finance  charges  on  the 
premiums,  and  cancel  all  future  insurance 
payments.  The  following  chart  explains  how 
this  decision  will  aHect  your  loan. 

Your  refund  if  you  cancel  insurance  S 

Your  present  monthly  payment  with 

insurance! 

Your  new  monthly  payment  without 

insurance  $ . — 

If  you  cancel  the  Insurance,  you  [or 
insured]  will  not  have  any  insurance  to  pay 
off  the  loan  in  case  of  death  or  to  make  your 
monthly  payments  in  case  of  total  disabiHty. 
Therefore.  If  you  wish  to  keep  your  credit 
insurance  coverage,  you  do  not  ne«d  to  do 
anything  in  response  to  this  letter  and  your 
insurance  coverage  will  continue  as  before 

If  you  want  to  cancel  the  insurance,  please 
date  and  sign  this  letter  and  return  it  in  the 
postage  paid  envelope  provided.  If  there  is 
more  than  one  borrower,  each  borrower  must 
sign  the  letter.  You  must  do  so  within  00  days 
from  the  postmark  date  on  the  envelope 
containing  this  letter.  THIS  18  THE  ONLY 
CHANCE  YOU  HAVE  TO  RESPOND  TO 
THIS  OFFER. 
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If  you  have  any  questions  concerning  this 
letter,  please  contact at ^'s  toll- 
free  number  at  xxx-xxx-xxxx.  Please  do  not 
contact  us. 

You  must  keep  paying  your  monthly 
installments  on  your  loan  from  us,  even  if  you 
cancel  the  insurance  and  request  a  refund. 
We  value  you  as  a  customer  and  hope  to 
serve  your  Hnancial  needs  in  tiie  future. 
Sincerely, 

lack  R.  Lee, 

President,  Tower  Loan  of  Mississippi.  Inc. 

I  did  not  want  credit  life  (and  accident  and 
health)  insurance.  Please  cancel  my  credit  life 
(and  accident  and  health)  insurance  and  send 
me  a  refund. 


[consumer's  name]    date 
[consumer's  name]    date 

AppeodixB 

Dear  (Consumer):  When  you  got  your  loan 
from  us,  you  bought  credit  life  (and  accident 
and  health)  insurance.  Credit  life  insurance 
benefits  are  paid  to  you  (or  Insured),  less  the 
balance  of  your  loan,  in  the  event  of  your  (or 
Insured's]  death.  Credit  accident  and  healUi 
Insurance  benefits  make  your  loan  payments 
in  the  event  you  (or  Insured)  become(8) 
totally  disabled  and  are  out  of  work  for  more 
than  two  weeks.  The  cost  of  this  insurance 
was  included  in  your  monthly  payment  and 
this  insurance  coverage  continues  to  be  in 
force. 

In  settlement  of  an  action  brought  by  the 
Federal  Trade  Commission.  Tower  Loan  has 
agreed  to  give  you  an  opportunity  to  cancel 
your  (or  insured's)  credit  life  (and  accident 
and  health  insurance.) 

If  you  did  not  want  credit  life  (and  accident 
and  health)  Insurance  when  you  got  your 
loan,  we  will  credit  your  account  for  the 
amount  of  Insurance  premiums  you  have  paid 
plus  the  finance  charges  on  the  premiums, 
and  cancel  all  future  insurance  payments. 
The  following  chart  explains  how  this 
decision  will  affect  your  loan. 

Your  present  loan  balance  $ 

Your  credit  If  you  cancel  insurance  S 

Your  new  loan  balance  S 

Your  present  monthly  payment  with 

Insurance  S 

Your  new  monthly  payment  widiout 
insurance  $_____ 

If  you  cancel  the  insurance,  you  or  (or 
insured)  will  not  have  any  insurance  to  pay 
off  the  loan  in  case  of  death  or  to  make  your 
monthly  paymenU  in  case  of  total  disability. 
Therefore,  If  you  wish  to  keep  your  credit 
Insurance  coverage,  you  do  not  need  to  do 
anything  in  response  to  this  letter  and  your 
Insurance  coverage  will  continue  as  before. 

If  you  want  to  cancel  the  insurance,  please 
dale  and  sign  this  letter  and  return  it  in  the 
postage  paid  envelope  provided.  If  there  is 
more  than  one  borrower,  each  borronver  must 
sign  the  letter  You  must  do  so  wtthin  00  days 
of  the  postmark  date  on  the  envelope 
containing  this  letter.  This  Is  the  only  diance 
you  have  to  respond  to  this  offer. 


If  you  have  any  questions  concerning  this 

letter,  please  contact at 's 

toll-free  number  at  xxx-xxx-xxxx.  Please  do 
not  contract  us. 

You  must  keep  paying  your  monthly 
Installments  on  your  loan  from  us,  even  If  you 
cancel  the  insurance  and  request  a  credit  to 
your  account.  We  value  you  as  a  customer 
and  hope  to  serve  your  financial  needs  In  dw 
'  future.  A 

Sincerely,  I 

Jack  R.  Lee. 
President,  Tower  Loan  of  Mississippi,  Inc. 

I  did  not  want  credit  life  [and  accident  and 
health]  insurance.  Please  cancel  my  credit  life 
[and  accident  and  health]  insurance  and 
credit  my  account 

[consumer's  name]    date 

[consumer's  name]    date 

Appendix  C 

1.  Q.  Why  did  I  get  this  letter? 

A  This  letter  Is  being  sent  to  all  of  Tower's 
customers  who  have  taken  out  a  loan  in  the 
last  two  years.  Tower  has  agreed  to  send  this 
letter  to  settle  an  action  brought  by  the 
Federal  Trade  Conunission.  a  federal  agency 
in  Washingtoa  DC 

2.  Q.  What  was  the  action  about? 

A  The  Federal  Trade  Commission  alleged 
that  Tower  violated  the  Truth  in  Landing  Act 
by  requiring  its  customers  to  purchase  credit- 
related  insurance  and  then  failing  to  include 
the  cost  in  the  annual  percentage  rate.  Tower 
denies  any  wrongdoing. 

3.  Q.  What  is  credit  life  insurance? 

A  Credit  life  insurance  provides  you  with 
financial  protection  in  case  you  should  die. 
When  you  got  your  loan  from  Tower,  you 
purchased  credit  life  insurance.  This  means 
that  If  you  (or  insured)  should  die  before  you 
finish  paying  your  loan  with  Tower,  the  life 
Insurance  company  will  pay  o^  your  loan 
and  give  your  beneficiary  thebalanca  of  the 
insurance  proceeds,  if  any. 

4.  Q.  I  don't  understand. 

A.  (If  insured  has  level-term  insurance, 
state:)  Let  me  give  you  an  example.  Let's 
assume  your  original  loan  was  $1,000  and 
your  monthly  paymenU  were  $10a  If  after  S 
payments  you  were  to  die,  the  insurance 
company  would  pay  S500  to  Tower  to  pay  off 
your  loan  and  $5(X)  to  your  beneficiary  or 
your  estate. 

(If  insured  has  decreasing-term  Insurance, 
state:)  l^t  me  give  you  an  example.  If  the 
balance  due  on  your  loan  is  SSOO  and  you 
should  die,  the  insurance  company  would  pay 
Tower  $500  and  you  would  not  owe  Tower 
any  more  money. 

5.  Q.  What  if  I  already  have  a  life  Insurance 
policy? 

A  The  Credit  life  inatimnoe  you  purchased 
through  Tower  is  in  addition  to  any  other  life 
Insurance  policies  you  ouy  have. 

&  Q.  What  is  accident  and  health 
insurance? 

A  Accident  and  health  insurance  provides 
you  with  financial  protection  in  case  you 


become  sick  or  Injured.  When  you  got  your 
loan  from  Tower,  you  (or  insured)  purdiased 
accident  and  health  insurance.  This  means 
that  if  you  (or  insured)  should  become  totally 
disabled  and  cannot  work  for  more  than  two 
weeks  in  a  row,  the  insurance  company  »vlll 
make  your  monthly  payments  for  you.  Of 
course,  once  you  (or  insured)  are  able  to 
return  to  work,  the  insurance  company  oo 
longer  makes  these  payments. 

7.  Q.  What  does  this  letter  mean  or  why  am 
I  being  given  the  chance  to  cancel  my 
insurance? 

A  Tower  does  not  require  borrowers  to 
buy  credit  life  or  accident  and  health 
insurance  to  get  a  loan  from  it.  This 
opportunity  to  cancel  the  insurnnoe  h  beii^ 
offered  to  you  in  case  you  believe  you  were 
required  to  purchase  insurance  or  you  did  not 
wish  to  buy  this  insurance  when  you  got  the 
loan. 

&  Q.  What  should  I  do  if  I  want  to  cancel 
the  Insuraru:e7 

A  Sign  the  letter  at  the  bottom  and  return 
It  In  the  envelope  provided.  If  there  is  more 
than  one  t>orrower,  each  must  sign  the  letter. 

9.  Q.  What  should  I  do  if  I  want  to  keep  the 
insurance? 

A.  You  do  not  have  to  do  anything.  Your 
insurance  coverage  will  remain  in  force. 

10.  Q.  What  happens  to  my  loan  If  I  cancel 
the  insurance? 

A.  If  you  are  not  two  or  more  months  past 
due  in  making  your  payments,  you  will 
receive  a  refund  of  all  the  insurance 
premiums  you  have  paid  plus  any  finance 
charges.  The  amount  of  the  refund  Is  on  the 
letter  Tower  sent  you.  In  addition,  your 
monthly  payment  will  be  reduced  so  that  you 
will  not  pay  for  Insurance  In  the  future.  The 
amount  of  your  new  monthly  paymeats  are 
also  hsted  on  the  letter  Tower  sent  you. 

11.  Q.  What  If  I  am  deUnquent? 

A.  If  you  are  two  or  more  months  past  due 
in  making  your  payments,  your  account  will 
be  credited  for  all  of  the  insurance  premiums 
you  have  paid  plus  any  fmance  charges.  If  the 
amount  of  the  refund  is  more  than  what  you 
owe  Tower,  the  balance  will  be  refuitded  to 
you.  The  amount  of  the  credit  Is  on  the  letter 
Tower  sent  you.  In  addition,  your  montiily 
payment  will  be  reduced  so  that  you  will  not 
pay  for  insurance  in  the  future.  The  amount  of 
your  new  monthly  payment  is  also  listed  on 
the  letter  Tower  sent  you. 

12.  Q.  If  I  cancel  the  credit  life  Insurance 
and  then  die  before  the  loan  Is  paid  In  fuU. 
%vhat  will  happen? 

A.  (If  principal  borrower  is  insured,  state:) 
You  will  not  have  credit  life  Insurance 
through  Tower  to  pay  off  your  loan. 

(If  principal  borrower  is  not  insured,  state:) 
You  are  not  the  person  insured  on  this  loan. 
That  means  if  you  died,  the  Insurance  would 
not  pay  off  the  loan  anyway.  The  Insurance 
would  only  pay  off  the  loan  if  (insured)  died. 

13.  Q.  If  i  cancel  the  accident  and  health 
insuraitce  and  then  get  sick  or  become 
disabled  before  the  loan  Is  paid  in  full  what 
wiUhappaa? 

A  (If  principal  borrower  is  insured,  stale:) 
If  you  cannot  «*ork  for  more  than  two  weeks 
in  a  row  because  of  sickness  or  disability. 
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you  will  not  have  insurance  through  Tower  to 
make  your  monthly  payments  and  you  would 
still  have  to  make  the  monthly  payments. 

(If  principal  borrower  is  not  insured,  state:) 
You  are  not  the  person  insured  on  this  loan. 
That  means  if  you  cannot  work,  the  insurance 
would  not  make  your  monthly  payments  to 
Tower  anyway.  The  insurance  would  only 
make  the  monthly  payments  if  (insured) 
became  sick  or  disabled. 

14.  Q.  If  I  cancel  the  insurance,  will  Tower 
be  willing  to  lend  to  me  in  the  future? 

A.  Cancelling  the  insurance  will  not  affect 
your  abiHty  to  get  credit  from  Tower  in  the 
future. 

AppancBxD 

Do  You  Want  to  Purchase  Optional  Credit 
Insurance? 

Tower  Loan  offers  credit  life,  and  accident 
and  health  insurance  in  connection  with  its 
loans.  Purchase  of  this  insurance  is  not 
required  to  obtain  a  loan  with  us.  We  are 
providing  you  with  the  following  information 
to  help  you  decide  whether  you  want  to  buy 
this  credit  insurance. 
Loan  amount:  S 


Your  monthly  payment  without  optional 

insurance:  S 

Life  insurance  premium:  S 


Accident  and  Health  insurance  premium: 


Your  monthly  payment  with  optional 
insurance:  $ - 

Qredit  life  insurance  and  credit 
disability  insurance  are  not  required  to 
obtain  credit,  and  will  not  be  provided 
unless  you  sign  and  agree  to  pay  the 
additional  cost. 

Truth  in  Lenoii>4C  Disclosure 

Insurance 


Type 

Pramiuni 

Signature 

Credit  Ijte 

1  «Mnt  credK  He 

knur- 

CredH  DisabiMy 

1  vMnt  omM 
dtabMy 
inaur- 

AppendixE 

Dear  (Consumer): 

We  have  received  a  request  to  cancel  your 
credit  life  (and  accident  and  health) 
insurance.  Before  we  can  cancel  the 
insurance  and  issue  you  a  refund  (credit),  we 
need  your  signature  also.  If  you  wish  to 
cancel  the  insurance,  please  sign  the  attached 
letter  and  return  it  in  the  envelope  provided. 
You  must  do  so  within  30  days  of  the  date  of 
this  notice  or  the  insurance  will  not  be 
cancelled. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  Tower 
Loan  of  Mississippi,  Inc< 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  respondent 
has  failed  to  include  the  cost  of 
mandatory  credit  insurance  in  the 
finance  charge  and  annual  percentage 
rate  as  required  by  SS  226.4(d),  226.22, 
and  226.18(d)  of  Regulation  Z.  12  CFR 
226.4(d),  226.22,  and  226.18(d).  The 
complaint  also  alleges  that  respondent 
has  failed  to  exclude  the  cost  of 
mandatory  credit  insurance  from  the 
amount  financed  as  required  by 
S  226.18(b)  of  Regulation  Z,  12  CFR 
228.18(b).  Finally,  the  complaint  alleges 
that  in  violation  of  section  5(a)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45(a),  respondent  imfairly 
required  consumers  to  execute 
statements  to  the  effect  that  insurance 
was  voluntarily  chosen,  when,  in  fact, 
insurance  was  required. 

The  proposed  order  requires 
respondent  to  offer  its  customers  an 
opportunity  to  cancel  the  credit 
insurance  written  on  their  loans  and 
obtain  cash  refunds  or  credits  to  their 
accounts.  This  offer  is  being  made  to 
ensure  that  all  of  respondent's  present 
customers  have  an  opportimity  to  decide 
whether  they  want  to  keep  the  credit 
insurance  that  respondent  wrote  on  their 
loans.  The  proposed  order  also  requires 
respondent  to  accurately  disclose  the 
annual  percentage  rate,  finance  charge, 
and  amount  financed  in  accordance 
with  the  Truth  in  Lending  Act  The 
proposed  order  also  requires  respondent 
to  provide  future  customers  with  a 
separate  disclosure  that  clearly  sets  out 
the  costs  of  the  loan  with  and  without 
credit  insurance  and  that  emphasizes 
the  fact  that  the  purchase  of  credit 
insurance  is  not  required  as  a  condition 
to  obtaining  a  loan  from  respondent. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark. 

Secretary.  , 

[FR  Doc  91-27252  Filed  11-12-01;  8:45  am) 

■HJJNQ  COM  fTfO-Ot-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Suspension  of  a  Laboratory  Which  No 
Longer  Meets  Minimum  Standards  To 
Engage  In  Urine  Drug  Testing  for 
Federal  Agencies 

AQCNCY:  National  Institute  on  Drug 
Abuse,  HHS. 
action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  routinely  publishes 
in  the  Federal  Register  a  list  of 
laboratories  currently  certified  to  meet 
standards  of  subpart  C  of  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  (53  FR  11986)  dated 
April  11, 1988.  This  notice  informs  the 
public  that,  effective  November  7, 1991, 
the  following  laboratory's  certification  is 
suspended:  Roche  Biomedical 
Laboratories,  6370  Wilcox  Road,  Dublin, 
OH  43017.  614-689-1061. 
FOR  FURTHER  INFORMATION  CONTACT: 
Drug- Testing  Section,  Division  of 
Applied  Research,  National  Institute  on 
Drug  Abuse,  room  9-A-53,  telephone: 
301-443-6014.  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 
ChatlM  R.  Schuster. 

Director.  National  Institute  on  Drug  Abuse. 
(FR  Doc.  91-27328  Filed  11-12-91: 8:45  am) 

MUJNO  COOC  41W-IIMI 

National  Institute  on  Drug  Abuse; 
Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  an 
advisory  committee  of  the  National 
Institute  on  Drug  Abuse  in  December 
1991. 

The  Drug  Testing  Advisory  Board  will 
be  performing  reviews  of  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore 
portions  of  this  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator.  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)  (2),  (4), 
and  (6)  and  5  U.S.C.  app.  2 10(d). 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L  Holland. 
NIDA  Committee  Management  Officer. 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
room  10-42,  5600  Fishers  Lane. 
Rockville,  MD  20657  (Telephone:  301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 
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Committee  Name:  Drug  Testing 
Advisory  Board.  NIDA. 

Meeting  Date:  December  1 1901. 

Place:  Holiday.  Inn  Crowne  Plaza. 
1750  Rockville  Pike.  Rockville.  Maryland 
206S2. 

Open:  9  a.m.,  12  p  jn. 

Closed:  Otherwise. 

Contact-  Donna  M.  Bush,  Ph.D.,  room 
9A-53,  Parklawn  Building,  Telephone 
(301)443-8014. 

Dated:  November  7. 1901. 

Penyw.coduyL 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doa  91-27294  Piled  11-12-»1: 8:4$  am] 


HwMlRi 


National  Instltuta  of  Mental  llaatth, 


Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Mental  Health 
Council  for  December  1991. 

The  Council  will  be  performing  review 
of  applications  for  Federal  assistance; 
therefore,  a  portion  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator.  ADAMHA,  in 
accordance  with  S  U.S.C.  5S2b(c)(e)  and 
5  U.S.C.  app.  2 10(d). 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Joanna  L  Kieffer. 
NIMH  Management  Officer,  Alcohol 
Drug  Abuse,  and  Mental  Health 
Administration.  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane,  Rockville. 
MD  20857  (Telephone:  301-443-4333). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

Committee  Name:  National  Advisory 
Mental  Health  Council 

Meeting  Dates:  December  5-6, 1991, 

Place:  December  5-6 — Building  31. 
Conference  room  10,  National  Institutes 
of  Health.  9000  RockviUe  Pike,  Bediesda, 
Maryland  20892. 

Open:  December  5, 10  a.m. — 5  pjn. 
December  6,  9  a.m. — Adjournment 

Closed:  December  5, 9  a.m. — ^10  a.m. 

Contact  Carolyn  Street.  Ph.D.,  room  9- 
105.  Parklawn  Building.  Telephone  (301) 
443-3367. 

Dated:  November  L  1991. 
Peggy  W.  CockrUI. 

Committee  Management  Officer,  Alcohol 
Drug  Aouse,  and  I4ental  Health 
Adminfstrption. 
(FR  Doc.  91--ZT2K  Filed  11-12-81: 8:45  am] 


Final  Pundbig 
Faculty 


for  Grants  for 
In  Fanriiy 


The  Health  Resotirces  and  Services 
Administration  (HRSA)  announces  the 
final  funding  priorities  for  fiscal  year 
(FY)  1992  Grants  for  Faculty 
Development  in  Family  Medicine 
authorized  under  the  authority  of  section 
786(0).  Ude  Vn  of  the  Public  Health 
Service  (PHS)  Act  as  amended  by  the 
Health  Professions  Reauthorization  Act 
of  1988.  title  VI  of  Public  Law  100-607. 
This  authority  expired  on  September  30. 
1991.  This  program  armouncement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds. 

The  Administration's  budget  request 
for  FY  1991  does  not  include  funding  for 
this  program.  Applicants  are  advised 
that  this  program  oiuiouncement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  786(a)  of  the  PHS  Act 
authorizes  the  award  of  grants  to  public 
or  nonprofit  private  hospitals,  schools  of 
medicine  or  osteopathic  medicine,  or 
other  public  or  private  nonprofit  entities 
to  assist  in  meeting  the  cost  of  planning, 
developing  and  operating  programs  for 
the  training  of  physicians  who  plan  to 
teach  in  family  medicine  training 
programs.  In  addition,  section  786(a) 
autliorizes  assistance  in  meeting  die 
cost  of  supporting  physicians  who  are 
trainees  in  such  programs  and  who  plan 
to  teach  in  a  family  medicine  training 
program. 

To  receive  support  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  past  57,  subpart  Q. 

The  period  of  Federal  support  will  not 
exceed  5  years. 

National  Haaltfi  Objectives  for  the  Year 
2000 

The  PubUc  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  200a  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  MnUng  Office. 


Washington.  DC  20402-0325  (Telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  iU  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  trsinins  programs 
and  programs  which  provide 
comprehensive  primary  core  services  to 
the  undeserved. 

Review  Critsris 

The  review  of  applications  will  take 
hito  consideration  the  following  criteria: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  780(s)  of  the 
Act 

(2)  The  degree  to  which  the  proposed 
project  provides  for  the  project 
requirements  and  guidelines: 

(3)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost> 
effective  maimer  and 

(4)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support 

In  addition,  the  following  mechanisms 
may  t>e  applied  in  determining  the 
funding  of  approved  applications. 

(1)  Funding  prioritie»--favorable 
adjustment  of  aggregate  review  scores 
when  applicatioiu  meet  specified 
objective  criteria. 

(2)  Special  consideration — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

Purposed  fuitding  priorities  were 
published  in  the  Fmleral  Register  at  (56 
FR  29253)  for  public  comment  One 
comment  was  received  during  the  30- 
day  comment  period.  The  respondent 
questioned  the  proposed  funding 
priority,  which  was  designed  to 
encourage  faculty  development 
programs  to  Increase  their  enrollments 
of  underrepresented  minorities.  The 
respondent  perceived  the  use  of 
percentages  in  making  funding 
determinations  as  constituting  a  quota. 

The  Department's  response  is  that  we 
had  no  intention  of  Imposing  a  quota 
and,  in  the  interest  of  eliminating  any 
possible  confusion,  the  Department  has 
deleted  this  priority,  pending  further 
consideration  of  appropriate  meaiu  to 
achieve  program  goals. 

The  remaining  proposed  funding 
priority  will  be  retained  as  follows: 

Final  Funding  Priority 

In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to: 
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Applicants  that  currently  have  or 
propose  to  develop  projects  to  provide 
instruction  in  teaching  clinical 
pedagogical  skills  (may  also  include 
other  critical  academic  skills)  to  medical 
staff  of:  Community  Health  Centers 
supported  under  PHS  Act,  section  330; 
Migrant  Health  Centers  supported  under 
PHS  Act,  section  329;  Homeless  Health 
Centers  supported  under  PHS  Act, 
section  340;  facilities  that  have  formal 
arrangements  to  provide  primary  health 
services  to  public  housing  communities; 
or  hospitals  and/or  health  care  facilities 
of  the  Indian  Health  Service;  and/or 
health  care  centers  that  serve  a 
substantial  number  of  patients  from  (1)  a 
Health  Professional  Shortage  Area 
(HPSA).  section  332  of  the  PHS  Act,  or 
(2)  a  Medically  Underserved  Area 
(MUA)  designated  under  provisions  of 
PHS  Act  secUon  330(b)(3). 

Section  330  authorizes  support  for 
community  health  care  services  to 
medically  underserved  populations. 

Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers. 

Section  340  authorizes  Health  Care  for 
the  Homeless  Program,  as  used  here, 
means  a  community-based  program  of 
comprehensive  primary  health  care  and 
substance  abuse  services  brought  to  the 
homeless  population. 

Public  Housing  Communities  means 
the  residents  of  low  income  public 
housing  projects  that  receive  Federal 
assistance,  usually  through  a  local 
public  housing  agency,  under  the 
provisions  of  the  U.S.  Housing  Act  of 
1937. 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  faciUties,  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas. 

Section  330(b)(3]  estabhshes 
Medically  Underserved  Areas  which  are 
areas  designated  by  the  PHS,  based  on 
four  criteria: 

(1)  Infant  mortality  rate; 

(2)  Percentage  of  Oie  population  below 
the  poverty  level; 

(3)  Percentage  of  the  population  over 
age  65;  and 

(4)  Number  of  practicing  primary  care 
physicians  per  1,000  population. 

This  priority  is  consistent  with  a 
HRSA  strategy  to  enhance  the  teaching 
capabilities  in  the  above  areas  and  to 
provide  training  experiences  with 
underserved  populations. 

Special  Consideration 

Special  consideration  will  be  given  to 
applications  demonstrating  a 
commitment  to  family  -nedicine. 


Public  Law  10O-4M7.  section  e33(a), 
requires  that  for  grants  issued  under 
sections  780,  784.  785,  and  786  for  FY 
1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  Rscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants,  and  remaining 
unobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  a  second  solicitation. 
Should  a  second  cycle  be  necessary,  the 
application  deadline  date  will  be 
approximately  6  months  from  the  first 
deadline. 

Should  additional  programmatic 
information  be  required  please  contact: 
Mr.  Donald  Buysee,  Chief,  Primary  Care 
Medical  Education  Branch,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane,  room 
4C-04,  Rockville,  Maryland  20857, 
Telephone:  (301)  44J-3614. 

This  program  is  listed  at  93.895  m  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  September  25, 1991. 
Robot  G.  Ha  nnon. 
Administrator. 
[FR  Doc  91-27214  Filed  11-12-01;  8:45  am] 
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Natkmai  InstitutM  of  Health 

Meeting  of  the  Genome  Research 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Genome  Research  Review  Committee, 
National  Center  for  Human  Genome 
Research,  November  14-15.  at  the 
Embassy  Suites  Hotel  at  the  Chevy 
Chase  Pavilion.  4300  Military  Road, 
NW.,  Washington,  DC.  This  meeting  will 
be  open  to  the  public  on  November  14. 
1991  from  8:30  ajn.  to  9  a.m.  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b{c)(4)  and  552b(c)(6). 
title  5,  U.S.C.  and  sec  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  November  14, 1991  from 
9  a.m.  to  adjoununent  on  November  15 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 


trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Engel,  Chief,  O^ice  of 
Scientific  Review,  National  Center  for 
Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  room 
604,  Bethesda,  Maryland  20892  (301) 
402-0838,  will  furnish  the  meeting 
agenda,  rosters  of  Committee  members 
and  consultants,  and  substantive 
program  information  upon  request 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Na  93.172,  Human  Genome 
ReMaroh) 

Dated:  October  29, 1991. 
Raymond  Bahor, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-27411  Filed  11-12-01: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UTU-«<«4S] 

Mountain  Coal  Co.;  Invitation  To 
Participate  in  Coal  Exploration 
Program 

Mountain  Coal  Company  is  inviting 
all  qualified  parties  to  participate  in  its 
proposed  exploration  of  certain  Federal 
coal  deposits  in  the  following  described 
lands  in  Emery  County,  Utah: 

T.  17  S.,  R.  a  E.,  SLM.  Utah 

Sec2,SWVi: 

Sec  3.  all' 

Sec.  4.  lot's  1-3,  SV^NEy«.  SEV^NWM. 
EV4SWV4,  SEVi; 

Sec  9.  EV^.  EV^WVi: 

Sec  la  all; 

Sec  11,  V/W, 

Sec  13,  WV4WV4; 

Sec  14,  and  15.  all: 

Sec  16,  NEy4NWy4: 

Sec  21.  EV4WV4.  EMi: 

Sec  22,  and  23.  all; 

Sec  24.  WViWVi: 

Sec  25.  NV^NWV^; 

Sec  ze!  WViSWy4NEV«.  N%NEV4.  NWy4, 
NV4SWV4.  WV4NWy4SEy4; 

Sec  27.  NV4,  NViSVi; 

Sec  2&  all: 

Sec  29.  EV^SEy4: 

Sec  32.  EV4; 

Sec  33,  all. 

Containing  8.504.64  acres,  more  or  less 
Emery  County,  Utah. 

Any  party  electing  to  participate  in 
the  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management  Utah  State 
Office,  P.O.  Box  45155.  Salt  Lake  City, 


Utah  84145-015S.  aod  to  Mountain  Coal 
Company,  P.O.  Box  1378,  Price,  Utah 
84501.  Such  written  notice  mu»t  be 
received  within  thirty  days  after 
publication  of  this  notica  hi  the  Fadaral 
Register. 

Any  party  wishing  to  participate  in 
this  exploration  program  must  be 
qualified  to  hold  a  lease  under  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rata  basis.  A 
copy  of  the  exploration  plan,  as 
submitted  by  Mountain  Coal  Company, 
is  available  for  public  review  during 
normal  business  hours  in  the  BLM 
Office.  (Public  Room,  fourth  floor).  324 
South  State  Street  Salt  Lake  City.  Utah 
under  Serial  Number  UTU-6894S. 
Ted  D.  Stephenson. 

Chief  Branch  ofLcmdt  and  Minerals 
Operations. 

(FR  Doc  91^27204  Filed  11-U-Ol;  8.-4S  am] 


(UT-020-f2-4340-Oa-241Al 

Salt  Lake  DMrtct  Advisory  Coundl 
Meeting 

Aomcv:  Bureau  of  Land  Management 
Interior. 

action:  District  Advisory  Council 
meeting. 

summary:  Notice  is  hereby  given  In 
accordance  with  Public  Law  92-463.  that 
a  meeting  of  the  Salt  Lake  District 
Advisory  Council  will  be  held  on 
November  21st  1991.  beginning  at  9:30 
a.m.  at  the  Salt  Lake  District  Office.  2370 
South  2300  West  Salt  Lake  City.  Utah. 

The  agenda  will  include  an  update  of 
multiple  use  of  pubhc  lands  in  the  Salt 
Lake  District  such  as  improved  wild 
horse  management  Box  Elder  County 
elk  issue,  Stansbury  Island  access  issue. 
Bonneville  Salt  Flats  salt  loss  issue,  and 
the  Pony  Express  Recreation  Corridor 
development  plan.  The  meeting  will 
adjourn  at  12  p.m. 

Anyone  that  would  like  to  make  a 
statement  to  the  Council  must  notify  the 
District  Manager.  2370  South  2300  West 
Salt  Lake  City.  UT  84119  at  (801)  977- 
4300.  before  4:30  p.m.  on  November  20th. 
1991.  A  time  limit  will  be  established  per 
person  by  the  District  Manager. 
Deana  H.  Zeller. 
Salt  Lake  District  Manager. 
(FR  Doc  91-27205  Filed  ll-12.«l:  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  31M1] 

Colurabua  ft  OMo  River  Rairoad  Co^ 
Acquialtion  and  OperatkNi 
Exampllon-Conaoldalad  Ran  Corp4 
cxempoon 

Columbus  &  Qklo  River  Railroad 
Company  (CUOH).  a  noncarrier 
subsidiary  of  Summit  View 
Corporatioa'  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
approximately  161.7  miles  of  line  and 
other  rail  property  in  Coshocton. 
Franklia  Hairison,  Jefferson,  Licking, 
Muskingum,  and  Tuscarawas  Counties. 
OH. 

Consolidated  Rail  Corporation 
(Conrail)  owns  and  operates 
approximately  129.1  miles  of  involved 
line,  consisting  of: 

(1)  The  Weirton  Secondary  Trade, 
between  milepost  157A  at  Newark,  and 
milepost  49.5,  at  the  east  side  of  the 
Gould  Tunnel 

(2)  The  Cadiz  Running  Track,  between 
its  connection  %vith  the  Weirton 
Secondary  Track  at  Cadiz  Junction 
(milepost  OJO]  and  milepost  12.8: 

(3)  The  Hebron  Industrial  Track, 
between  its  connection  with  the  Weirton 
Secondary  Track  at  Heath  (milepost 
133.0]  and  U.S.  Route  40  (Main  Street)  at 
milepost  138.5,  In  Union; 

(4)  The  Trinway  Secondary  Track, 
between  its  coimection  with  the  Weirton 
Secondary  Track  at  Trinway  (milepost 
0.3)  and  milepost  1.43,  at  the  Cass/ 
Dresden  Corporate  line;  and 

(5)  The  East  Columbus  Running  Track 
(and  its  parallel  track,  the  East 
Columbus  Industrial  Track],  between 
mileposts  4.1  and  5.3.  at  Mifflin. 

CUOH  will  also  acquire  Conrail's 
undivided  one-half  Interest  in 
approximately  32.6  miles  of  line  owned 
and  operated  jointly  by  Conrail  and 
CSX  Transportation,  Ina  (CSXT) 
between  CSXT  milepost  136.4,  at 
Columbus,  and  CSXT  milepost  103.8,  at 
Newark.  CUOH  intends  to  interchange 
traffic  with  Conrail  at  Columbus  and 
Gould.  OR  It  also  might  interchange 
with  CSXT  and/or  Norfolk  Southern 
Corporation  at  Columbus,  Newark,  and/ 
or  Urichsville.  OH.  and  with  Ohio 


•  Summit  U  a  holding  company  that  oontrob  Ohio 
Southern  Railroad  Co..  The  Youi^lown  k 
Austlnlown  Railroad  Company,  and  Ohio  Cantral 
Railroad,  all  clast  lU  rail  canter*.  Before  tlia 
Involved  transaction  li  consummated,  the  slock  of 
CUOH  will  be  transferred  to  Bank  One  Ohio  Trust 
Company.  N A..  Trustee,  andar  an  independant 
voting  trust  agreement  pursuant  to  40  CFR  part  lOlS. 
Should  Summit  wish  to  remove  the  stock  from  tha 
trust  It  must  first  obtain  Commission  approval  or  an 
axemplton  to  contlmia  to  oontrol  CUOH  Mid  tha 
three  other  rail  cantofS. 


Central  Railroad  at  Morgan  Ron  and/or 
Trinway.  OH.  Consummation  is 
expected  to  occur  immediately  %f\m  the 
effective  data  of  the  exemption. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Kelvin  J. 
Dowd.  Slover  ft  Loftus,  1224 
Seventeenth  Street  NW.,  Washington, 
DC  20036. 

This  notice  is  filed  under  48  CFR 
115031.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  tmder  49  U.S.C  10505(d)  may 
be  filed  at  any  time. 

The  filing  of  a  petition  to  revoke  will 
not  automatically  stay  the  transaction 

Decided  November  6. 1991. 

By  the  Commissioa  David  M.  Kooscfanlk. 
Director.  Office  of  ProceedinfL 

SldMjr  I.  Strickland.  |r. 
Secretary. 

(FR  Doc  91-272»  Filed  U-ia-ai:  •:4s  am] 


Waatam  Ralway  Co.  and 
Road  Co.;  Exompttona 

In  the  matter  of  Norfolk  and  Western 
Railway  Compa{2y — abandonment 
exemption — betw««n  Indlanapoitt  and  Tipton 
in  Marion,  Haniitoo,  and  Tipton  Coundea.  IN 
(Dockat  Na  AB-2S0  (Sat>-Na  lirX))  and 
Indiana  Rail  Road  Company.  Inc. — 
discontinuance  exemption— between 
Indianapolis  and  Tipton  in  Marioa  Hamiltoa 
and  Tipton  Counties.  IN  (Docket  No.  AB-295 
(Sub-No.  IX)). 

AQCNCv:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

aUMMAWVr  Pursuant  to  49  U.S.C.  10505. 
the  Commission  exempts  Norfolk  and 
Western  Railway  Company  (NW)  and 
Indiana  Rail  Road  Company  (INRD) 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-10904  to  permit  (1) 
INRD  to  discontinue  service  over  a  line 
of  railroad  between  milepost  [-2.13  at 
Indianapolis,  IN  and  milepost  1-41.0  at 
Tipton.  IN.  in  Marion,  Hamilton  and 
Tipton  Counties,  IN  (the  Tipton  line): 
and  (2)  NW  to  abandon  service  between 
milepost  1-2.13  and  milepost  1-39.69. 
subject  in  (1)  and  (2)  to  standard  labor 
protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  30, 1991.  Formal  expressions 
of  intent  to  file  an  offer  *  of  financial 


'  See  Kxempt.  of  Rait  Abandonraeot— Offer*  oi 
Pinaa.  AsaM..  4  LCCld  164  (tsar). 
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assistance  under  49  CFR  1152.27(c)  must 
be  nied  by  November  25. 1991,  petitions 
to  stay  must  be  filed  by  November  29, 
1991.  and  petitions  for  reconsideration 
must  be  filed  by  November  29, 1991. 
AOORCSSCS:  Send  pleadings  referring  to 
Docket  No.  AB-290  (Sub-No.  117X),  et 
al.,  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioners'  representatives:  John 
Broadley.  lenner  &  Block,  21  DuPont 
Circle.  NW..  Washington.  DC  20036. 

and 

(3)  Robert  J.  Cooney.  Three  Commercial 
Place,  Norfolk.  VA  23510-2211. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245,  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPtEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call,  or 
pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721), 

Decided:  November  4, 1991. 

By  the  CommiMion.  Chairman  Philbin.  Vice 
Chairman  Emmett,  Conuoissioners  Sinunons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  Jr.. 
Secretary. 
(FR  Doc  91-27221  Filed  11-12-91;  8:45  am] 

WLLMQCOOC  7036-01-11 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Proposed  Consent  Decree 
Under  ttie  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

Notice  is  hereby  given,  in  accordance 
with  section  122(d)(2)  of  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9622(d)(2).  of  the  following.  On  October 
31, 1991,  a  proposed  Consent  Decree 
("Decree")  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Indiana  in  United  States  v. 
Active  Products  Corporation,  et  al.  Civil 
Action  No.  F  91-00247  (N.D.  Ind.).  Parties 
to  the  proposed  Decree  include  the 
United  States — on  behalf  of  the 
Environmental  Protection  Agency 
("EPA") — and  over  150  defendants.  The 
State  of  Indiana  also  is  participating  in 
the  proposed  Decree,  as  a  plaintiff.  The 
proposed  settlement  involves  a  site 
listed  on  the  National  Priority  List  and 
known  as  the  Wayne  Reclamation  and 


Recycling  Facility  ("Facility"),  located 
near  Columbia  City,  Indiana. 

Under  the  proposed  Decree,  certain  of 
the  settling  defendants  will  undertake 
various  response  actions  at  the  Facility, 
including  design,  implementation, 
operation,  and  maintenance  of  the  final 
remedy  for  the  Facility,  which  was 
previously  selected  by  EPA  through  a 
Record  of  Decision.  Settling  defendants 
also  will  reimburse  EPA  for  the  costs  it 
incurs  in  the  future  in  overseeing  the 
Facility  and  the  response  actions. 

Several  treatment  technologies  will  be 
employed  at  the  Facility  to  address  soil 
and  groundwater  contamination, 
including  groundwater  extraction  and 
treatment,  and  installation  of  a  cap. 

Also  under  the  proposed  Decree,  the 
United  States  will  be  paid  some  $(j06,000 
in  reimbursement  of  response  costs 
previously  incurred  by  EPA  in 
connection  with  response  actions 
already  taken  at  the  Facihty. 

The  proposed  Decree  also  includes  a 
de  minimis  settlement.  Defendants 
qualifying  under  EPA's  determinations 
as  de  minimis  contributors  of  hazardous 
substances  which  are  connected  to  the 
Facility  are  settling  on  that  basis.  Those 
settlors  are  paying  cash  premiums  as 
part  of  the  settlement  and  are  receiving 
covenants  not  to  sue  that  reach  liability 
for  both  past  and  future  response 
actions  and  costs. 

The  proposed  Decree  ^Iso  includes 
payments  from  the  defendants  totalling 
$76,000  in  resolution  of  a  claim  for 
natural  resource  damages  held  by  the 
U.S.  Department  of  the  Interior,  as  a 
natural  resources  trustee. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Decree  for  30  days  following  the 
pubhcation  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Active  Products  Corporation,  et  al., 
D.J.  Ref.  No.  90-11-3-603.  The  proposed 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney  for  the 
Northern  District  of  Indiana,  3128 
Federal  Building,  1300  South  Harrison 
Street,  Fort  Wayne,  Indiana,  or  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.  NW..  Box  1097,  Washington.  DC 
20004  (202-347-7829).  A  copy  of  the 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy  of  the 
complete  decree,  please  enclose  a  check 
in  the  amount  of  $137.50  (25  cents  per 
page  reproduction  costs)  and  make  the 


check  payable  to  Consent  Decree 

Library. 

Batty  M.  Haitmon, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of/ustice 
[FR  Doc  91-27214  Filed  11-12-01;  8:45  am] 

■ajJNQ  COM  4410-01-N 


Lodging  Of  Consent  Decree 

In  accordance  with  section  122(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C  9822(i),  and 
the  policy  of  the  Department  of  Justice. 
28  CFR  50.7.  notice  is  hereby  given  that 
on  November  6  1991,  a  proposed 
consent  decree  in  United  States  v.  AJczo 
Coatings,  Inc.,  et  al.  Civil  Action  No. 
91-C-7131.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  The  United  States 
filed  this  action  pursuant  to  sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  for  the  cleanup  of  the  Acme 
Solvents  Reclaiming,  Ina  ("Site"), 
located  in  Winnebago  County.  Illinois 
and  for  the  recovery  of  costs  expended 
by  the  United  States  in  connection  with 
the  Site. 

The  proposed  consent  decree  is 
entered  into  between  the  United  States 
(on  behalf  of  the  United  States 
Environmental  Protection  Agency  ("U.S. 
EPA")),  and  thirty-one  defendants. 
Under  the  proposed  decree,  the 
defendants  have  agreed  to  perform  a 
remedial  action  at  the  Site  that  is 
estimated  to  cost  $16  miUion.  The 
principal  components  of  the  remedy  for 
the  Site  include  the  following:  Fencing  of 
the  Site;  further  delineation  of  the  extent 
of  soil,  sludge,  and  groundwater 
contamination;  treatment  of  the 
contaminated  soils  and  sludges  by  low 
temperature  thermal  stripping  followed, 
if  necessary,  by  solidification;  treatment 
of  the  contents  of  two  on-site  tanks  by 
off-site  incineration  and  disposal  of  the 
tanks;  provision  of  an  alternate  water 
supply  to  affected  residences;  extraction 
and  treatment  of  groundwater  treatment 
of  soil  (and  bedrock,  if  determined  by 
U.S.  EPA  to  be  feasible)  by  vapor 
extraction:  construction  of  a  Resource 
Conservation  and  and  Recovery  Act 
(RCRA)  subtitle  C  compliant  cap  or  soil 
coven  monitoring  of  groundwater  and 
air  emissions;  and  operation  and 
maintenance  of  all  remedial  action 
components. 

The  proposed  decree  also  requires  the 
settling  parties  to  pay  $1,006,772  in  past 
costs  incurred  by  U.S.  EPA.  as  well  as 
the  oversight  cosU  that  U,S.  EPA  will 
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incur  in  connection  with  the  remedial 
action. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044.  All  comments 
should  refer  to  United  States  v.  Akzo 
Coatings,  Inc..  et  al,  D/ Ref  ^90-1 1-2- 
177A. 

The  proposed  consent  decree  may  be 
examined  at  the  following  offices:  (1) 
The  United  States  Attorney's  Office, 
room  1500,  219  South  Dearborn  Street. 
Chicago.  Illinois  60604;  (2)  the  United 
States  Environmental  Protection 
Agency,  230  South  Dearborn  Street, 
Chicago.  Illinois  60604;  and  (3)  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave..  NW..  Box  1097.  Washington.  DC 
20004.  Copies  of  the  proposed  decree 
may  be  obtained  in  person  or  my  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Ave.,  NW,.  Box  1097, 
Washington,  DC. 

Any  request  for  a  copy  of  the  decree, 
not  including  Exhibits  or  Settling 
Defendant  signature  pages,  should  be 
accompanied  by  a  check  in  the  amount 
of  $16.00  ($.25  per  page)  for  copying 
costs.  Any  request  for  a  copy  of  the 
decree  including  Exhibits  and  Settling 
Defendant  signature  pages  should  be 
accompanied  by  a  check  in  the  amoiuit 
of  $52.50  ($.25  per  page)  for  copying 
costs.  The  check  should  be  made 
payable  to  the  "Consent  Decree 
Library". 
Roger  Clegg, 

Acting  Assistant  Attorney  General, 
Environment  Br  Natural  Resources  Division. 
[FR  Doc.  91-27279  Filed  11-12-91;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  ti>e  National 
Cooperative  Research  Act  of  1984— 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  October  4, 1991,  filed  a 
written  notification  on  behalf  of  Bellcore 
and  Rockwell  International  Corporation 
("Rockwell")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 


of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue,  Livingston, 
New  Jersey  07039. 

Rockwell  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
1049  Camino  Do  Rios,  P.O.  Box  1085, 
Thousand  Oaks,  California  91358. 

Bellcore  and  Rockwell  entered  into  an 
agreement  effective  as  of  September  17, 
1991  to  engage  in  cooperative  research 
in  connection  with  advanced 
experimental  prototype  high-speed 
compound  semiconductor  devices  to 
better  understand  their  applications  in 
facilitating  future  exchange  and 
exchange  access  services,  including 
prototype  fabrication  for  the 
experimental  demonstration  of  such 
technology. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  91-27215  Filed  11-12-91:  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
The  SQL  Access  Group,  inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act").  The  SQL 
Access  Group,  Inc.  ("the  Group")  on 
October  4, 1991,  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  additions 
to  its  membership.  The  additional 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

On  March  1, 1990,  the  Group  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  5, 1990  (55  FR  12750).  On 
June  5, 1990,  August  31, 1990,  December 
6  1990,  March  21. 1991,  June  7, 1991,  and 
September  9, 1991,  the  Group  filed 
additional  written  notifications.  The 
Department  published  a  notice  in  the 
Federal  Register  in  response  to  the 
additional  notifications  on  July  18, 1990 
(55  FR  29277),  October  17. 1990  (S5  FR 


42061),  January  7, 1991  (56  FR  536),  April 
25. 1991  (56  FR  19126),  July  19, 1991  (56 
FR  33308),  and  October  8. 1991  (56  FR 
50729),  respectively. 

The  following  party,  which  was 
inadvertently  listed  in  the  last 
notification  as  no  longer  being  a 
member  of  the  Group,  is  currently  a 
member  of  the  Group:  Mimer  Software 
AB,  Box  1713.  S-751  47.  Sweden. 

The  following  previously-identified 
member  is  no  longer  a  member  of  the 
Group:  Microrim,  3925 159th  Avenue, 
NE..  Redmond,  WA  98073-9722. 
Joaeph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-27218  Filed  11-12-91:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-2e,196] 

Rumford  National  Graphics  of  Belfast, 
Inc.,  Amended  Certification  Regarding 
Ellgibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  9, 1991,  applicable  to  all 
workers  of  Rumford  National  Graphics 
of  Belfast,  Inc.,  a/k/a  Humboldt 
National  Graphics,  Journal  Press 
Division,  Belfast,  Maine.  The  notice  was 
published  in  the  Federal  Register  on 
October  29, 1991  (56  FR  55691). 

The  Department,  on  its  own  motion,  is 
amending  the  subject  certification  by 
deleting  the  October  1, 1991  termination 
date  in  order  that  workers  at  the 
Corporate  Office  of  Humboldt  National 
Graphics  in  North  Portland,  Maine  who 
supply  essential  services  would  be 
eligible  to  apply  for  trade  adjustment 
assistance  under  an  existing 
certification.  TA-W-26.220. 

Therefore,  the  certification  is 
amended  by  deleting  the  termination 
date.  The  amended  notice  applicable  to 
TA-W-26.196  is  hereby  issued  as 
follows: 

All  workers  of  Rumford  National  Graphics 
of  Belfast,  Inc.  a/k/a  Humboldt  National 
Graphics,  Journal  Press  Division.  Belfast 
Maine  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  1, 1991  ar«  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  ofl974. 
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Signed  at  Washington,  DC  thia  November 
1.1991. 
Rofaerl  O.  Detlonfclianipa, 

Director.  Office  of  Legislation  and  Actuarial 
Services.  Unemployment  Insurance  Service. 
(FR  Doc.  91-27256  Filed  11-12-01:  8:45  am) 

MLUNQ  OOK  MM-aa-M 


[TA-W-26. 2731 

lnt«mattonal  OrMHng  Ruids  WlHiston, 
NO;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  October  21. 
1991,  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  October  16, 1991  and  published  in  the 
Federal  Register  on  October  29, 1991  (56 
FR  55690). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  claims  that  the 
Department  was  inconsistent  in  denying 
trade  adjustment  assistance  to  workers 
of  IDF  while  certifying  similar  workers 
of  M-1  Drilling  Fluids,  Njjilpark  Drilling 
Fluids  and  Unibar  Drilling  Fluids.  The 
petitioner  also  claims  that  a  foreign  firm 
purchased  IDF  with  plans  to  operate 
overseas. 

The  Department's  denial  was  based 
on  the  fact  that  the  workers  provide 
retail  and  consulting  services  and  as 
such  do  not  produce  an  article  within 
the  meaning  of  section  223(3)  of  the 
Trade  Act.  The  Department's  initial 
denial  elaborated  fully  on  the  service 
issue. 

The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (OTCA) 
extended  trade  act  benefits  to  workers 
in  the  oil  and  gas  drilling  and 
exploration  industries.  These  workers 
were  previously  excluded  from  coverage 
because  their  activities  were  considered 
to  be  services.  The  intent  of  OTCA  was 
to  eliminate  the  distinction  between  tbe 
integrated  oil  companies  that  actually 
produce  and  market  an  article  (crude 
oil)  and  the  numerous  independent 
contractors  that  provide  a  range  of 
services  to  the  integrated  oil  companies. 


However.  IDF  activities  are  one  step 
away  from  drilling  and  exploring.  The 
Williston  workers  provideid  retail  and 
consulting  services  to  operational 
dhlhng  rigs.  IDF  blended  muds  and  sold 
drilling  muds  and  chemical  drilling 
additives  on  a  retail  basis  to  drilling 
OHnpanies.  The  woricers  did  not  install 
the  mud  but  acted  as  consultants  at  the 
drilling  sites.  These  activities  do  not 
meet  the  drilhng  and  exploration 
requirements  necessary  for  certification. 

"The  Department  certined  the  workers 
at  Unibar  because  they  applied  the 
drilling  muds  at  the  site;  consequently, 
they  are  de  facto  part  of  the  drilling 
process.  With  respect  to  Milpark  and  Ml 
Drilling  Fluids  they  met  the  drilling  and 
exploration  requirements  at  the  time  of 
certification. 

Finally,  the  parent  company's  plans  to 
market  its  services  overseas  obviously 
would  not  provide  a  basis  for 
certiHcation. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  tbe 
application  is  denied. 

Signed  at  Waaliington.  DC  this  5th  day  of 
November  1991. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  8" 
Actuarial  Servioea  Unemployment  Insurance 
Service. 

[FR  Doc.  91-27264  Filed  11-12-91:  8:45  am] 
BILUNO  CODE  4S10-KMi 


Determinations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
October  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  Rrm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 


(3)  lliat  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinatiens 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-26,303;  Peterson  Spring. 

Kalamazoo,  MI 
TA-W-26.229:  Ralco  Contracting  Co.. 

Inc.  Jersey  City.  NJ 
TA-W-28,23d;  White  River  Industry, 

Gainesville.  MO 
TA-W-26,290:  Boggs  Natural  Gas  Co.. 

Spencer,  WV 
TA-W-26.320:  BASF.  Hamtramck,  MI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  speciHed. 

TA-W-26.154:  General  Motors  Corp. 
CPC  Willow  Run.  Ypsilanti.  MI 

Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
nnn. 

TA-W-26.154A;  General  Motors  Corp. 
Truck  &  Bus  Div.,  Flint  Assembly 
#2,  Flint.  MI 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.154B;  General  Motors  Corp, 
Truck  S'Bus  Div.,  Flint  Assembly 
#1,  Flint,  MI 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,265;  Alcoa  Fujikura  Ltd.  Del 
Rio.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.1ie;  Unisys  Corp,  Flemington. 
NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28J83:  Stauros  Partners,  Inc., 
Oklahoma  City.  OK 
MS.  imports  of  crude  oil  declined 
absolutely  and  relative  to  domestic 
shipments  in  the  first  half  of  1991 
compared  tr  the  same  period  in  1990. 


Federal  Register  /  Vol.  56.  No.  219  /  Wednesday.  November  13.  1991  /  Notices 57667 


TA-W-26,265;  Aloca  Fujikura  Ltd,  Del 
Rio,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,197;  Shawmut  Development 
Corp.,  Kittanning,  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,282:  St.  Marys  Carbon  Co.,  St. 
Marys,  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,275:  Lehigh  Coal  &  Navigation 
Co..  Lansford,  PA 
U.S.  imports  of  coal  were  negligible  in 

1989  and  1990  and  in  first  quarter  of 

1991. 

TA-W-26,218  and  TA-W-26,219: 

Humboldt  National  Graphics  North 
Abington,  MA  and  Portland  ME 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

AfHnnative  Determinations 

TA-W-26,280:  Robertson  Shake  Mill. 

Inc..  Chehalis,  WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  22. 
1990. 
TA-W-26,203;  Aluminum  Co  of  America 

(Alcoa).  Bauxite,  AR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  5, 
1990. 
TA-W-26,228:  Quality  House.  Inc.. 

Sioux  Falls.  SD 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  7, 
1990. 
TA-W-26,240;  Cambridge  Shirt 

Manufacturing  Co,  Hazleton,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  14, 
1991. 
TA-W-26,373:  Unisys  Corp.,  Printed 

Circuit  Operations,  Salt  Lake  City, 

UT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  12, 
1990. 
TA-W-26,284;  Texscan  Corp, 

Communications  Products  Div..  El 

Paso,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  19, 
1990. 
TA-W-26,223:  Northland,  A  Div.  of  the 

Scott  Fetzer  Co..  Watertown,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15, 
1990. 
TA-W-26.163;  Marina  Di  Italia 

Sportswear,  Inc.,  Westbury,  NY 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  23. 
1990  and  before  June  30, 1991. 
TA-W-26,220;  Humboldt  National 
Graphics,  Corporate  Office.  North 
Portland.  ME 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991. 
TA-W-26,274; L&A  Swimwear Corp.. 

■    Westbury,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  23, 
1990. 

TA-W-26.062;  General  Dynamics  Fort 
Worth  Div.,  Fort  Worth,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  29, 
1990. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October, 
1991.  Copies  of  these  determiantions  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  ^JW,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  November  4, 1991. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  91-27263  Filed  11-12-91;  8:45  am] 

BILUNO  CODE  4S10-«Hi 


lTA-W-26.0811 

Teledyne  Pittsburgh  Tool  Steel 
Monaca,  PA;  Negative  Determination 
Regarding  Application  for 
Reconsideration 


By  an  application  dated  October  15, 
1991,  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  for  petition 
TA-W-26,081  was  signed  on  September 
23, 1991  and  published  in  the  Federal 
Register  on  October  9, 1991  (56  FR 
50949). 

Pursuant  to  29  CFR  g0.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 


The  petitioner  claims  that  the 
Department's  survey  of  Teledyne 
Pittsburgh's  customers  was  inadequate 
since  it  did  not  include  customers  of  tool 
steel.  The  petitioner  submitted  an 
additional  list  of  customers  for  tool 
steel. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  EligibiUty 
Requirements  of  the  Trade  Act  was  not 
met.  This  test  is  generally  demonstrated 
through  a  survey  of  the  customers  of  the 
workers'  firm.  The  Department's  survey 
of  major  declining  customers  of  cold 
finished  steel  products  showed  that 
none  of  the  respondents  reported 
increasing  their  purchases  of  imported 
cold  finished  steel  products  during  the 
period  under  investigation. 

Investigation  findings  show  that  the 
Department's  survey  of  cold  finished 
steel  customers  included  tool  steel 
customers  as  well  as  steel  bar 
customers.  Some  of  the  tool  steel 
customers  submitted  by  the  petitioner 
were  included  in  the  Department's 
survey  and  the  others  were  not 
customers  in  the  period  relevant  to  the 
petition. 

Conclusion  I 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  facts  or  of  the 
law  which  would  justify  reconsideration 
.of  the  Department  of  Labor's  prior 
decision.  Accordingly,  the  application  is 
denied. 

Signed  at  Washington.  DC,  this  Novem- 
ber 5. 1991. 

Stephen  A.  Wandnsr. 

Deputy  Director.  Office  of  Legislation  & 

Actuarial  Services:  Unemployment  Insurance 

Service. 

[FR  Doc.  91-272H2  Filed  11-12-91: 8:45  am] 

BUXmO  CODE  4$tO-30-M 


[TA-W-25.230] 

Tredegar  Molded  Products,  Brooklyn 
Heights,  OH;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
3, 1991,  applicable  to  all  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  May  21. 1991 
(56  FR  23304). 

At  the  request  of  the  Regional  Office 
the  Department  reviewed  the  subject 
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certincation.  New  infonnabon  shows 
that  several  workers  were  separated 
after  the  Department's  termination  date. 
Therefore,  the  certification  is  amended 
by  sulistituting  a  new  termination  date 
of  lanoary  1. 1991.  Notice  TA-W-Z5.230 
is  amended  as  follows: 

AM  wackeis  cf  Tredegar  Uolded  ProducU, 
Brooklyn  Heights,  Ohio  who  became  totally 
or  partially  teparated  from  employmeiit  on  or 
after  December  10. 1980  aod  before  January  1, 
1991  are  eRgible  to  apply  for  adjuttment 
assistance  under  Section  223  of  die  Trade  Act 
of  1974. 

Signed  at  WasMngton,  DC  this  4th  day  of 
November  1991. 
Maniii  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistonee. 
ira  Doc  91-272ao  Filed  11-12-81: 8:45  am] 

BKUNQ  CODE  «10-S0-II 


Conwileslon  on  AcMevtnQ  Necvsniy 
Skills;  0pm  Um\in% 

agency:  Emp]oyraent  and  Trainiog 
Administration.  Labor. 
summary:  The  Secretary's  Commission 
on  Achieving  Neoessary  Skills  (SCANS) 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^463)  on  February  20. 1990.  The 
SCANS  is  to  advise  the  Secretary  on 
natioDal  competency  guidelines  for  the 
skills  required  of  high  school  graduates 
for  entry  into  employment.  The 
Commission  has  the  practical  task  of 
specifying  and  quantifying  levels  of 
akilk'  attainment  to  perform  different 
types  of  jobs  adequately. 
IIMC  AND  PLACe  The  eighth  meeting  will 
be  held  on  December  6, 1991  from  8:30 
a.m.  until  5  p.m.  at  the  Grand  Hyatt 
Hotel.  1000  H  Street  NW..  Washington. 
DC  20001,  Constitution  Ballroom. 
aoenoa:  The  agenda  for  the  meeting 
follows: 

1.  Review  draft  outline  of  Education 

Issues 

2.  Hear  presentations  on  Assessment 

and  Equity  Issues 


3.  Review  Anessment/Certificatian 

Issues 

4.  Approve  Levels  of  proficiency  for 

SCANS  Competencies  and 
Foundation  Skills 

5.  Discuss  Final  Report  Outline 

6.  Public  Comments 

MJBUC  participation:  The  meeting  will 
be  open  to  the  public.  Time  will  be  set 
aside  for  public  comments.  Seating  will 
be  available  for  the  pubtic  on  a  first- 
come,  first-served  basis.  Five  seats  will 
be  reserved  for  the  media.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
10  copies  to  Dr.  Arnold  Packer, 
Executive  Director.  SCANS— room  C- 
2318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Papers  received  on  or  before 
November  29, 1991  will  be  included  in 
the  record  of  the  meeting. 
FOR  niRTMER  MP0RMAT10N  CONTACT: 
Dr.  Arnold  Packer,  Exea  Dir.,  SCANS— 
room  C-2318.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210,  (202)  523-4840. 
Signed  at  Washington.  E>C  this  6th  day  of 
November  1991. 
Lynn  Martin. 
Secretary  of  Labor. 
[FR  Doc.  91-27281  Filed  11-12-91;  8:45  am] 

BlUJNaCOOC  451»-30-M 


Qtiarterty  Reporting  Reqtjirements  for 
Public  Eraployment  Service  PrograriM 
of  State  Emptoyment  Security 
Agencies 

aoency:  Employment  and  Training 
Administration.  Labor. 
action:  Notice. 

summary:  This  notice  pablishes  the 
revised  Form  ETA  9002,  Employment 
Service  (ES)  Quarterly  Report  and 
defmitions.  States  are  reqimed  to  snbmit 
ES  quarterly  reports  on  or  in  the  format 


ofForm  ETA  9002  to  the  Employment 
Administration  (ETA)  pursuant  to  the 
Wagner-Peyser  Act  and  38  U.S.C. 
2007(a).  (b),  and  (c)  and  2012(c). 

EPFECnvc  date:  July  1. 1992.  Thus,  the 
report  is  first  applicable  with  respect  to 
activities  in  the  first  calendar  quarter  of 
Program  Year  1992.  j^,  July  1 — 
September  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Mayronne,  Telephone:  (202)  53S- 
0185. 

SUPPLEMENTARY  INFORMATION: 

GENERAL  REPORTING  REQUIREMENTS: 

Effective  July  1, 1992,  each  State 
Employment  Security  Agency  (SESAl 
shall  submit  the  required  revised  Form 
ETA  9002  to  the  ETA  Regional  Office 
(RO)  within  45  calendar  days  after  the 
end  of  the  quarterly  report  period.  The 
ETA  9002  reports  for  Eknpioyment 
Service  Programs  will  be  submitted  for 
Program  Year  quarters  (9/30;  12/31; 
3/31;  and  6/30)  and  will  bie  cumiilative  to 
date  from  July  1  for  each  program. 
SESAs  may  determine  whether  these 
reports  are  submitted  in  writing  on  the 
form  or  as  a  computer  printout,  bat  each 
report  must  include  a  signature  and  title 
of  the  signer,  the  date  signed,  and  the 
telephone  number,  arrayed  a»  shown  on 
the  form. 

If  revisions  are  made  to  report  date  by 
the  SESA  after  the  original  submittal  of 
data  for  the  quarteriy  report  period, 
copies  of  such  revised  reports  must  be 
provided  to  the  RO  as  soon  as  possible. 

These  reporting  requirements  are 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  according  to  the 
Paperwork  Reduction  Act  of  1960,  under 
OMB  approval  No.  1205-0240,  throu^ 
July  31, 1994. 

Signed  at  Washington.  DC  oo  November  5. 
1991. 

Roberts  T.  Jones. 
Asaiataitt  Secntary  of  Labor. 

SaiSm  COOK  4S10-9IHB 


PTA  9002  Quarterly  Report 
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WeHare 
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Counseled 
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Assigned  Caw  Mgr. 


Prov.  Case  Mgi.  Sf . 


Voc  Guide  Ser  Provided 
Ref.  to  Other  Sfv 


Ret,  to  Skills  Tf 


Ref.  to  Fed  Tf 


ReftoJTP* 


Ret  to  Othsf  Training 


ReMoEduc  Serv 


Ret  to  Support  Serv 


Job  Searcti  ActivHias 


U.S.  Department  of  Labor 

Emptoytnera  Service  Programs 


Prograrwvear 


Ouaner 


TOTM. 


Referred  to  Emplovment 


Referred  to  Perm  JoO  ( ■»  150  davi) 


Entered  Emplovment 


Placed  Total 


Placed  (under  22) 


Placed  (22-44) 


Placed  (45-54) 


Placed  (55  S  ower) 


Placed  in  Fod  Jo» 


Placed  in  FCJL  Job 


Placed  in  Perm  Job  ( ■*■  150  day<) 


Obtained  Emplovment 


Rec  Some  Repon  Serv 


Transactions 


Assessment  Serv  Total 


Interviewed 


(Counseled 
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Referred  lo-Emptoymerw 


Placed 


Obtained  Emptoymeni 


RACE 
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Oack 


=^*T^,-hSi 


Afflin/ 


Asian 
Faciei 


rs^-.rgx.-.:.-:..-,— . 


OMB  No. 
Exptrec 


1205-0240 
07/31/94 


EMPLOYMENT 
STATUS 


Employed 


Unempt 


1=-^ 


m 
Ctaimani 


Public  reportir>g  burden  lor  this  collection  of  information  is  estimated  to  average  16  hours  per  response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources,  gatherir>g  ar>d  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  ct 
information.  Send  comments  regarding  this  burden,  irwiuding  estimates  or  any  other  aspect  of  this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the  Office  of  Information  and  (Management,  Depanmem  of  Labor,  ftoom  N-1301,  200  Constitution  Avenue. 
N  W.,  Washington,  DC.  20210;  and  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (1205-0240),  Washington,  O.C.  20503. 
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Program  vew                                              Quanw 
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VETERANS 

TOTAL 

VIETCMMEIU 
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ItoM 
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4»44 
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49         Ptw^wj 
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for  Job  Orders  Received  and  Job  Openings 
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Instructions  for  ETA  Form  No.  9002 


Individual  applicant  counts 


Columns 


A.  Total  applicants. 

B.  Race. 

C.  Employment  status . 
C.7.  Employed 


C  8.  Unemployed, 
C  9.  Ul  claimant.. 


D.  Education x.. 


D.10.  In-school. 


D.11.   Less  than  high  school 

diploma. 
0.12.    High    school    diploma/ 

GEO. 
0.13.    Postsecondary   degree/ 

certificate. 
E.14.  Persons  with  disabilities.... 


F.I 5.  Dislocated  wort^ers. 


G  16.  MSFW. 


H.17.  Interstate 

I  Veterans 

Viet  Nam  Era 

Oisabled 

Special  disabled 
Eligible  persons . 


Entries  lor  form  A 


Oefinitton  of  items 


Individuals  who  have  completed  the  registration  process  and  whose  personal  characteristics,  and  work  history,  have  been  recorded 

in  ttia  Agency's  data  base. 
Race  would  be  identified  by  the  following  groups:(B2)  White  (non-Hispanic),  (B3)  Black  (non-Hispanic).  (B4)  Hispanic.  (85)  American 

Indian  and  Alaslcan  Native,  '^'^  Asian  and  Pacific  Islander. 
The  status  ol  applicants,  int       ig  students,  at  the  time  they  initially  seek  the  assistance  of  a  kscal  office  to  find  work  or  skill 

training. 
Applicants  are  (a)  tt>ose  who  are  currently  working  as  paid  employees,  or  wfto  work  in  tfieir  own  txisinessas,  professkjns;  or  on  their 

own  farms;  and  (b)  all  those  who  are  r>ot  working  txjt  wtx)  have  jobs  or  tnisinesses  from  which  tt>ey  are  temporanly  absent 

because  of  illness,  bad  weather,  vacatk>n,  labor  management  disputes,  or  personal  reasons,  wt>ether  they  are  paid  for  ttie  time  off 

or  are  seeking  other  jobs.  Members  of  \t\e  Armed  Forces  stationed  in  the  Cl.S  are  included. 
Applicants  wtio  cannot  be  classified  as  employed  or  wtxj,  although  emptoyed.  have  received  notice  of  termination  of  employmant 
IndivkJuals  wtio,  duhng  the  program  year,  are  or  have  t>een  determined  monetarily  eligible  for  ber>efit  payments  urtder  one  or  niore 

State  or  Federal  uneinployment  compensa''on  programs  and  wtvjse  t)enefit  year  or  comper'sation,  by  reason  ol  an  extended 

duraton  penod.  have  not  exhausted  tf>eir  ttenefit  rights. 
A  program  or  course  designed  to  develop  competerxry  in  basic  educational  skills  such  as  reading,  comprohension,  matriematics, 

writing,  speaking  and  reasoning  and/or  progiams  leading  to  educational  credent^is  such  as  a  GEO  or  high  school  diptoma  or 

college  degree. 
Applicants  wfio  are  currently  attending  secondary,  vocational,  tectviical,  or  academic  scfxx)(  full  time  or  wtw  are  between  terms  and 

intend  to  return  to  school. 
Applicants  who  have  never  received  a  high  school  diploma,  or  its  equivalent  and  do  not  meet  the  definition  for  in-school  applkiants. 

Applicants  who  have  received  a  high  school  diploma  or  GEO  and  have  not  actiieved  a  post  secondary  degree  or  cenif.cate. 

Applicants  wfio  have  received  a  post-secor>dary  vocational,  technical,  or  academic  degree  or  certificate. 

Individuals  with  disabilities  wtio  have  active  registration  as  of  July  1,  plus  all  applicants  with  disat>ilities  wtio  register  for  services 
during  ttie  program  year. 

Dislocated  workers  are  individuals  who  (1)  have  been  terminated  or  lakj  off  or  who  have  recerved  a  notica  of  termination  for  layoff 
from  employment,  are  eligible  for  or  hiave  exhausted  their  entitlement  to  unemployment  compensation,  and  are  unlikely  to  return 
to  their  previous  industry  or  occupatkxi;  (2)  have  t>een  terminated,  or  wtx)  have  received  a  notice  of  termination  of  ernployTnent, 

.  as  a  result  of  any  permanent  closure  of  a  plant  or  facility;  (3)  are  long-term  uncmpicyed  and  have  limited  opportunities  for 
employment  or  reemployment  in  ttie  same  or  a  similar  occupatx>n  in  tfie  area  in  which  such  individuals  reside.  irKluding  any  olaer 
individuals  who  may  have  substantial  barriers  to  employment  by  reason  of  ago;  or  (4)  were  sell-employed  (inci^Kling  farmers)  and 
are  unemployed  as  a  result  of  general  economic  conditions  in  tt>e  community  in  wfuch  they  restde  or  because  of  natural 
disasters— and — who  have  an  active  registration  as  of  July  1,  plus  all  applicants  with  disabilities  wtio  register  for  services  dunng 
the  program  year. 

Migrant  and  seasonal  farmworkers  are  defined  as  follows:  (A)  Seasonal  larmworke.'S — persons  wtio  during  ttie  preceding  12  inonttis 
worked  for  at  least  an  aggregate  of  25  or  more  days  or  parts  of  days  in  wtiich  some  work  was  performed  in  (armwork.  earned  at 
least  half  of  their  earned  income  from  farmwork,  and  were  not  ernployed  in  farm  work  year  round  by  ttie  same  employer,  (B) 
Migrant  farmworkers — seasonal  farmworkers  wtio  travel  to  do  farmwork  so  tfiat  tliey  are  unable  to  return  to  ttiev  peimanent 
residences  within  ttie  same  day.  (C)  Migrant  food  processing  workers— persons  wtio  dunng  the  preceding  12  months  worked  at 
least  an  aggregate  of  25  or  more  days  or  parts  of  days  in  which  some  work  was  performed  in  food  processing  (as  classified  in  ttie 
1987  Standard  Industrial  Classification  (SIC)  definitkyis  201,  2033,  2035,  and  2037  lor  food  processing  establishments),  ea.T>ed  at 
least  tiatf  of  ttieir  income  from  processing  work  and  were  not  employed  in  food  processing  year  round  t>y  the  same  employer 
provided  that  the  food  processing  required  travel  such  ttiat  ttie  workers  were  unable  to  return  to  ttieir  permanent  residences  in  the 
same  day. 

Interstate  applicants  are  ttie  result  of  ES  activities  in  the  placement  process  involving  joint  action  of  tocal  offices  in  different  labor 
market  areas  and/or  States  in  distrit>uting  job  order  information  and  referring  qualified  applicants. 

A  veteran  is  an  individual  wtio  served  on  active  duty  lor  a  period  of  more  ttian  180  days  and  was  discharged  or  released  with  other 
than  a  dishonoratile  discharge  or  was  discharged  or  released  from  active  duty  t>ecausa  of  a  service  connected  disability. 

Veterans  who  served  on  active  duty  over  180  days — any  part  ol  whk:h  was  during  the  period  t>eg<nning  August  5,  1964,  and  ending 
May  7.  1975. 

A  disat>led  veteran  is  a  veteran  wtio  is  entitled  to  compensation  (or  wtio,  but  lor  ttie  receipt  of  military  retirement  pay  mrould  tM 
entitled  to  compensation)  under  laws  administered  t>y  the  Veterans'  Administratkjn  or  was  discharged  or  released  from  active  duty 
t>ecause  of  a  service-connected  disatiility. 

A  special  disabled  veteran  is  a  veteran  who  (A)  is  entitled  to  compensatk>n  (or  who,  but  for  the  receipt  of  military  retirement  pay 
would  be  entitled  to  compensation)  under  laws  administered  by  the  Department  of  Veterans  Affairs  (OVA)  for  s  disability.  (1)  rated 
at  30  percent  or  more  or,  (2)  rated  at  10  or  20  percent  in  ttie  case  of  a  veteran  who  has  t>een  determined  t>y  OVA  to  have  a 
serious  employment  handicap;  or  (B)  a  person  who  was  discharged  or  released  from  active  duty  because  of  a  service-connected 

.  disability. 

An  eligible  person  is  one  who  is  (1)  ttie  spouse  of  any  person  wtio  died  on  active  duty  of  a  service-connected  disatiility:  or  (2)  the 
spouse  of  any  member  of  ttie  Armed  Forces  serving  on  active  duty  wtX)  at  ttie  time  of  application  for  assistance  under  Hits  pan.  is 
listed,  pursuant  to  37  U.S.C.  556  and  the  regulations  issued  thereunder,  by  the  Secretary  concerned,  in  one  or  more  of  the 
following  categories  and  lias  been  so  listed  for  more  ttian  90  days:  (i)  Missing  in  actk>n,  (i<)  captured  in  ttie  line  of  duty  by  a  hostile 
force,  or  (iii)  forcitity  detained  or  interned  in  ttie  line  of  duty  l>y  a  foreign  government  or  power;  or  (3)  the  spouse  of  any  person 
wtio  has  a  total  disability  permanent  in  nature  resulting  from  a  servk:e-connectod  disatiility  or  ttie  spouse  of  a  veteran  wtio  d>ed 
while  a  disability  so  evaluated  was  in  existence. 


Rows 


Definitkxi  of  item 


1 .  Total  activ    applicants 

2.  Veterans 

3/4.  Male/Female 


The  number  of  individuals  wtio  have  an  active  registration  as  of  July  1,  ptua  all  applicants  wtio  register  for  services  dunng  the 

Program  Year. 
Same  as  item  I.  above. 
Self -explanatory;  usually  recorded  by  appKcants  themselves.  (The  male/female  applicant  group*  must  be  compiled  lor  each  sex 

separately.)  Ttie  sum  of  items  3.  and  4.,  in  each  column  must  be  ttie  same  as  ttie  entry  reported  for  Item  1 .  Total  Applicants  'n 

that  column  for  ttie  ssine  report  quarter  of  ttie  same  program  year. 
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Rows 


Dsflnnion  9  nsfn 


5.  Youth ^ 

6.  Adult _ 

7.22-44 

8.  45-54 „ „ 

9.  55  andovw 

10.  EconomicaJly     disadvan- 


11.  Welfare 


12. 

13.  Interviewed. 


14.  Cotmeeled . 


15.  Tested „ 

16  Assigned  case  managsr.. 


17.    Provided    case    manage- 


1S.  Vocational  gudanca  serv- 
ice provided. 

19.  Referred  to  other  seryicea ... 

20.  Referred  to  skiUs  training 

21.  Referred  to  federal  Itairwig.. 

22.  Referred  to  JTPA 

23.  Referred  to  ottier  training 

24.  Referred    to    educational 
services. 

25    Referred  to  supcort  serv- 
ices. 

26.  Training  placements 


27  Federal  training  placements. 
2a.  Job  search  activities 

29.  Referred  to  employmenl 

30.  Referred  to  a  Federal  job 

31   Referred  to  FOIL  job 

32.  Referred  to  a  permanent 
jot  (  + 150  days) 

33.  Entered  employment 

34  Job  placements 


35  -38  Ptacements  t>y  aga 

39  Placed  n  Fednral  (Oba 


Under  22  years  of  age. 

22  years  old  and  over.  i 

Sell-expUnatory.  | 

Self-explanatory. 

Self-explanetory. 

An  iTKlividual  wfio:  (A)  receives,  or  m  a  member  of  a  family  wfiict)  receives  cash  weHare  payments  under  a  Federal,  State,  or  local 

i»elfa>e  program;  or  (B)  «  a  member  of  a  family  wtuch  has  received  a  total  fam*y  income  for  the  six-month  period  preceding  the 

month  of  applicatioo  lor  ttie  program  nvotved  (exclusive  of  unemployment  compensation,  cfuld  support  payments,  and  welfare 

payttwnts)  which  en  en  annualized  basM  m  relation  to  famty  size,  was  not  in  excess  of  the  l^igfier  of  (f)  the  poverty  level 

determined  m  accordance  with  cntena  established  by  tfie  Director  of  the  Office  of  Management  and  Budget,  or  (ii)  70  percent  of 

lt>e  lower  living  standard  income  level:  or  (CI  w  recerving  food  stamps  pursuant  to  the  Food  Stamp  Act  of  1977,  or  (O)  a  a  foster 

cfntd  on  behalf  of  whom  State  or  local  government  payments  are  mads:  or  (E)  m  caaes  permitted  by  regulations  of  the  Secretary. 

is  Ml  adult  handicapped  indmdual  wtiose  own  income  meets  the  reguiremeirts  a*  clause  (A)  or  (B),  but  wt>o  is  a  member  of  a 

family  whose  income  does  not  meet  such  requirements:  or  (F)  an  individud  who  qoalifies  as  fK)n>eless  under  section  103  of  the 

Stewart  B  McKinney  Nuiiiiiliwa  Aaiialaiii  ii  Act.  Note:  All  veterans'  military  selahes  earned  and  income  denved  ttirough  service- 

oonnacted  diaatoiWy  comperwalion,  hy  t«w  (Section  2013,  title  36,  US C),  may  not  be  mcfuded  in  making  dtgit^iliiy  determinations 

OCMd  on  ffioome. 
A  wWaro  recipient  is  an  applicant  wfio,  dunng  the  course  of  tfie  program  year,  receives  or  is  a  member  of  a  family  who  receives 

cash  weKare  payments  under  a  Federal,  State,  or  local  welfare  program. 
Individuals  who  receive  an  aseessmeni  interview,  employment  counseling,  or  vocational  testing. 
Applicants  wtx>  receive  an  initial  analysis  of  ttie  strengths  and  weaknesses  of  tfieir  educaliorwl  level,  work  history,  vocatiorval  skills, 

or  iOuwWiLatiuii  of  employment  barners  and  developnnent  of  a  plan  of  action  to  utilize  ttieir  strsngt^is  and  reduce  weaknesses. 

Outcomes  of  an  interview  may  include  referral  to  anottier  lupportrve  service  for  implementation  of  ttie  plan  ol  action.  This 

interview  is  subsequent  to  the  initial  letfisftatitin  interview  or  reactivation  interview  that  collects  demograptiic  data  and  work 

history. 
AppMcaMs  who  recerve  ongoing  or  one-time  asaistar^ce  from  a  qualified  counselor  or  counselor  trainee  to  aid  them  in  gaining  a 

batter  understanding  of  themselves  so  tttat  they  can  more  realistKalty  ctxx>8e  or  change  an  occupation,  or  make  a  suitatile  job 

•djualmant  Counseling  can  be  provided  directly  to  an  individual  or  ttwough  group  counseling  sarvces  and  may  result  in  a  written 

amployaMity  plan 
IndMduals  who  are  administered  a  standardized  lest.  Tests  will  measure  ttie  individual's  possession  of.  interest  in,  or  atiility  to 

acquire  |0b  skills  and  knowledge 
(Not  to  tie  Luiiipleted  on  Form  A1)  All  veterans  for  wfxsm  a  local  office  staff  memtjer,  such  as  [)isafoled  Veterans'  Outreach  Program 

(DVOP)  speaaM  or  a  Local  Veterans'  Empkjyment  Representative  (LVER),  has  tieen  assigned  to  prcvkje  one-on-one  persor^al 

aaaJBlance  including,  txit  not  imited  to,  providing  advice  pertaining  to  vocational  choice,  assistance  in  obtaining  training  to  reach 

amptoyalnlity.  and  foNow-up  sarvicas  over  a  period  of  time  required  to  obtain  emptoyment  Veteran  applicants  only). 
(Not  to  be  completed  on  Form  A1)  Afl  veterans  included  in  "Assigned  Case  Manager"  wtw  received  counseling,  referral  to 

supportive  servicee,  job  development  contact,  referral  to  job.  placed  in  a  job,  referral  to  training,  placed  in  training,  vocational 

guidance  service,  or  any  comtxnation  of  ttwse  services.  (Veteran  applicants  only) 
(Not  to  be  completed  on  Form  At)  AH  veterar^  wtw  receive  services  provided  by  trained  ES  staff,  wt)ich  involve  providing  a  wide 

range  of  information  materials,  suggestions  and  advice  to  veterans  which  are  intended  to  assist  in  a  vocational  dedsion  by  the 

veteran  regarding  employmerYt  and  training  opportunities.  (Veteran  applicants  onty). 
Indwiduals  referred  to  skills  training,  educational  and/or  supportive  services  jxovided  l>y  ott>er  sendee  deliver/  organizations. 
Skills  training  is  defined  as  any  State  or  Federal  training  program  such  as  JTPA  Institutional,  Job  Corps,  etc.  This  is  an  unduplicated 

count  of  all  applicants  referred  to  trammg,  tx>lh  successful  and  unsuccessful. 
This  «  a  subgroup  of  '"RefeiTed  to  Skills  Training"  for  veterans  wtio  are  referred  to  any  job  training  program  supported  by  tfw 

Federal  Government  such  as  JTPA  Institutional,  Job  Corps,  etc  This  does  not  include  referrals  to  DVA-OJT  or  VJTA  opportunities 

wfuch  are  reported  as  referrals  to  Federal  jobs. 
Irxlividuals  referred  to  a  service  delivery  componert  funded  with  monies  from  ttie  Job  Training  Partnership  Act. 
IndMduals  referred  to  any  employment  and/or  training  service  funded  with  dollars  otfier  ttian  from  JTPA. 
Individuals  referred  to  a  program  or  course  designed  to  develop  competoncy  m  basic  educational  skills  such  as  reading. 

coflNprehension.  mathematics,  writing,  speaking  and  reasoning  and/or  programs  leading  to  educational  credentials  such  as  a  GEO 

or  Ngh  school  diploma  or  college  degree 
IndMduals  referred  to  services  designed  to  assist  an  individual  to  achieve  physical,  memal.  soaal  or  ecor>omic  well  t>eing  and 

reduce  or  eliminate  barriers  to  employment  Tfiese  include  health  and  medical  services.  chiW  care,  emergency  finanoal  sennces. 

relocation  assntance,  residential  support,  nutritional  and  legal  services. 
Applicants  venfied  to  have  entered  in  any  State  or  Federal  training  program  (JTPA  Institutional,  Job  Corps,  etc.)  to  whk:h  they  iMre 

referred  by  ttie  ES  agency.  Venfication  may  be  by  contact  (telef^ione  or  visit)  with  ttie  training  fadfity  or  wntten  notification  from 

the  applicant. 
All  veterans  venfied  to  have  entered  any  job  training  program  supported  by  the  Federal  government  such  as  JTPA  InstitutionaL  Job 

Corps,  etc.  This  does  not  inckxie  placements  in  DVA-OJT  or  VJTA  opportunities  which  are  included  in  "Placed  in  Jobs"  and  its 

subgroup  "Placed  m  Federal  Jobs". 
AH  applicants  provided  services  which  are  designed  to  help  ttie  jobseeker  plan  and  carry  out  a  successful  job  hunting  strategy.  The 

services  may  include  resume  preparation  assistance,  job  search  workshops,  job  firxling  ckjt>s,  provision  of  specif c  latxx  market 

infomiation  and  development  of  a  job  search  plan 
A  referral  to  emptoyment  s  (1)  the  act  of  tiririging  to  ttie  attention  of  an  employer  an  applicant  or  group  of  applicants  wfto  are 

available  for  a  job  and  (2)  ttie  record  of  such  a  referral,  ft  means  the  same  as  "referral  to  a  job." 
All  veterans  wfto  are  referred  to  a  job  opening  filed  with  a  placement  office  by  a  department  of  agency  of  ttie  Federal  Government 

or  otfier  entity  under  ttie  jurisdiction  of  ttie  U.S.  Office  of  Personnel  Management. 
All  veterans  referred  to  a  |0b  opening  listed  by  an  emptoyer  identified  as  a  Federal  Contractor.  h40TE:  Ttiis  item  is  not  required  lor 

"Disat>led  Veterans". 
All  applicants  in  each  category  wfio  meet  ttie  definition  lor  Referred  to  Emptoyment  who  are  refened  to  a  job  expected  to  last  over 

150  days 
This  IS  the  sum  of  job  placements  and  obtained  employments. 
Tfie  hmng  of  an  applicant  iti  a  putiiic  or  prrvate  emptoyer  after  referral  to  a  job  tjy  tfie  ES  or  tiy  ottier  co-located  or  outstattoned 

staff  in  cooperation  with  ttie  ES  agency  provided  that  all  of  the  following  steps  were  completed: 
(a)  Prepared  a  job  onier  pnor  to  referral  except  in  tfie  case  of  a  tot)  devetopment  contact  on  tiefialf  of  a  specific  applicant,  (b)  made 

prior  rafarral  awaagaiiients  with  tie  emptoy«r,  (c)  ratervad  an  indMdual  who  was  not  designatad  by  ttie  employer  exoe|M  for 

referrals  to  agrxxiltural  |ob  orders  for  a  specific  crew  leader  or  worker:  (d)  venfied  from  a  reliable  aource,  preferably  the  employer, 

ttiat  tfie  applicant  had  entered  work  and  (e)  recorded  tfie  placement  in  the  agency  data  t>ase 


M  MleiOT  placed  in  •  iab  opeiang  6ted  with  a  ptacemem  office  by  a  department  or  agency  of  the  Federal  Government  or  other 
entity  under  ttie  jurisdiction  of  fm  U.S  Ot6c«  of  Personnel  Managemam. 
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Rowa 


40.  Placad  in  a  FCJL  job 

41.  Placed  In  parmananl  job 
(+150  days). 

42.  Obtainad  anvtoymanl- 


43.  RacekMd  soma  feportabla 
servlcaL 


Transactiona 

44.  Assessment  service  total . 

45.  Interviewed „ 

46.  Counselad 

47.  Tasted 

48.  Heferrad  to  emptoytttant.. 
49." 


50.  Obtained  envtoymertt 


Oanniaon  of  itam 


AS  vatarvw  placad  in  FCX  Job.  Uaa  Iha  aama  daAniiion  aa 

Note:  TNa  Ham  la  not  requirad  tor  DiaBblad  Valarana". 

All  appHcanli  placad  in  a  Job  axpactad  to  ba  ovar  150  days  duratton 


'49.  Placad"  In  jobs  toted  by  Fadaral  conaacton. 


kMMduaia  wito  sacijre  amptoyfiiai«  wWiin  90  calandar  days  o(  racaiving  ona  or  mora  of  tha  toiowing  aar^^ 
partialty  liindad  by  the  Employmant  Sarvica: 

W  PM^MpaBon  in  Job  Search  activities.  Inckiding  placementt  resulting  from  the  use  of  tfta  Automated  i«*«nr  Eaehwigs  (ALEX)  (b) 
allirraoaMng  amploymant  counsefing  or  testing  or  devetopment  of  an  employabllity  plan,  (c)  after  raoaMng  bon(^  aniatanca. 
Wa""'  ••nainatwn  from  a  tktti  kaining  program  to  *♦**  an  ES  applicant  was  referred  by  the  ES  agency  (The  ES  i«>plicant 
**— q"*"*y  •*"»»  "i^y  •>«•  •««>  om\}f*>  ct  baan  ptaoad  In  an  unsubsidized  job  by  tha  training  progrwrt),  (e)  or  before 
a^iiralion  o(  a  tax  credit  voudiar,  aitd  varificalton  has  baan  racaii>ad  Irom  a  reliable  aouroa,  prafarably  Iha  an^)toyar,  Mit  tha 
appllamhas  obtained  employmant  and  auch  amptoytnant  doat  not  maal  the  defirvtion  of  a  job  piacemant. 

Al  appNcanta  that  have  received  aoma  reportabla  aarvloa  during  tha  ojrrant  program  year.  Sarvlcaa  mdudad: 

(a)  Ralarral  to  lob, 

(b)  Job  placament.  * 

(c)  Plaoamant  in  kainina, 
((^  Obtaining  ampkjyment 

(a)  Asaaaamani  sarvicas,  including  an  assessment  interview,  testing,  counseling  and  an^iloyabiity  piMw*ig. 

(()  Caaa  managament  aervicea, 

(a)  Vocational  guidance  servicaa, 

(h)  Job  search  activities,  including  raauma  asaislanca,  job  aaarcb  workahopa.  |ob  finding  duba,  spacMc  Wbor  mwtot  mtannation  and 

job  search  planning, 
(«)  Federal  bonding  program, 
(j)  Job  devatopmant  cortacta, 
(k)  Tax  cradK  eligibility  datermirwtioa 

(1)  Referral  to  other  services,  including  skins  training,  educational  services,  and  supportiva  aervicas. 
Application  taking  and/or  registration  are  not  included  as  raportatiia  servicas  m  thw  Hem.  ! 

TTie  total  cumulative  number  of  times  that  individuais  ara  asaaased  (maaUng  tha  dalnKion  «iv  "AaaaaamanT)  *on«  the  beginning  o( 

ttie  program  year  (July  1). 
The  total  cumulative  number  of  times  an  Individual  it  interviewed  from  the  beginning  of  the  program  year  (July  1). 
The  toUd  cumulative  number  of  Hmea  an  indMdual  ia  oounaeled  from  the  beginning  of  the  program  year  (July  1). 
The  total  cumulative  number  o*  times  an  intfvidual  is  tasted  from  the  begnning  of  the  program  year  (July  1). 
Tlie  total  cumulative  number  of  (imst  an  individual  is  referred  to  an  employer  job  opening  hated  with  tha  State  Agency. 
The  total  cumulative  number  of  placemenu  of  individuals  Into  )ob  openings  from  the  begrmwig  of  the  progrwn  yaw  (July  1).  Include 

muftipla  ptacements  of  the  same  indhiidual.  provided  that  the  job  placements  meet  the  conditiona  praacribad  in  the  definition  of  an 

ES  ptacanwnt,  including  Interstate.  (Alaa  Inotuda  placaments  in  OJT,  work  experience  and  PSE.) 
Tha  total  cumulative  number  of  tiraaa  IndMduala  obtainad  amploymant  torn  the  beginning  o(  tha  program  yaar  (July  1).  Uaa  tha 

same  criteria  as  found  in  item  42. 


Entries  for  Form  B 

Job  Openings  Received  and  Filled  by 
Occupational  Category  and  SIC 

1-15.A-L    Job  Openings  Received  by 
Occupational  Category  and 
Standard  Industrial  Classification 
(SIC) 
Enter  for  each  occupational  category 
the  cumulative  number  of  job 
openings  received  for  totals  and 
each  SIC  division  from  the 
beginning  of  the  program  year  (July 
1). 

13-30.AL    Job  Openings  Filled  by 
Occupational  Category  and 
Standard  Industrial  Classification 
(SIC) 
Enter  for  each  occupational  category 
the  cumulative  number  of  job 
openings  filled  from  the  beginning 
of  the  program  year  Quly  1). 

31.A    FCJL  Openings  Received 
Enter  in  Column  A  the  total 
cumulative  number  of  job  openings 
received  from  employers  identified 
as  Federal  contractors  from  the 
beginning  of  the  program  year  (July 
!)• 

32.A    Number  of  Federal  Contractors 
Enter  in  Column  A  total  cumulative 
number  of  Federal  contractors  from 


which  one  or  more  job  openings 
have  been  received.  This  entry  is  a 
cumulative  imduplicated  count  from 
the  beginning  of  the  program  Year 
(July  1).  through  the  end  of  the 
reporting  period. 

No*a:  A  federal  contractor  is  any  party 
entering  into  an  agreement  or  modification 
thereof  in  the  amount  of  $10,000.00  or  more 
for  the  procurement  of  aupplies  or  personal 
property  and  non-personal  services 
(including  construction]  witii  any  department 
or  agency  of  the  United  Statea  ([38  U.S.C  2012 
(a)  and  41  CFR  60-25a2]} 

Entries  for  Fonn  C 

Job  Orders/Openings  Received  and 
Filled  by  SIC  and  Occupational 
Category 

A.    Job  Orders  Received 

1-15.A    Job  Orders  Received 
Enter  by  occupational  category  the 
cumulative  number  of  job  orders 
received  from  the  beginning  of  the 
program  year  Quly  1). 

B.-G.    Openings  Received 

1-15.B    Total  Agricultural  and  Non- 
Agricultiu-al 
Enter  by  occupational  category  the 
ctmiulatlve  number  of  Agricultural 
and  Non-Agricultural  job  openings 


received  from  the  beginning  of  the 
program  (July  1). 
1-15.C    Non-Agricultural  Temporary 
Enter  by  occupational  category  the 
cumidative  number  of  Non- 
Agricultural  Temporary  job 
openings  received  from  the 
beginning  of  the  program  year  (July 

1). 

1-15.D    Non-Agricultural  Permanent 
Enter  by  occupational  category  the 
cumulative  Non-Agricultural 
Permanent  job  openings  received 
from  the  beginning  of  the  program 
year  (July  1). 

1-15.E    Average  Wage  on  Job  Orders 
Enter  by  occupational  category  the 
average  ivage  on  job  orders 
received,  for  which  the  wage  is  paid 
on  a  time  basis,  from  the  beginning 
of  the  program  year  (July  1). 

1-15.F    Agricultural  Temporary 
Enter  by  colimin  the  cumulative 
number  of  agricultural  temporary 
job  openings  received  from  the 
begmning  of  the  program  year  (July 

1). 
1-15.G    Agricultural  Permanent 
Enter  by  occupadonal  category  the 
ciunulative  number  of  agricultural, 
permanent  job  openings  received 
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from  the  beginning  of  the  program 
year  (July  1). 

H.-M.    Job  Opening  Filled 

1-15.H    Total  Non-Agricultural  and 
Agricultural 
Enter  by  occupational  category  the 
total  cumulative  number  of  non- 
agricuitural  and  agricultural  job 
openings  filled  from  the  beginning 
of  the  program  year  (July  1). 

1-15.1    Non-Agricultural  Temporary 
Enter  by  occupational  category  the 
cumulative  number  of  non- 
agricultural  temporary  job  openings 
filled  from  the  beginning  of  the 
program  year  (July  1). 

I-IS.J    Non-Agricdtural  Permanent 
Enter  by  column  the  cumulative 
number  of  non-agricultural 
permanent  job  openings  filled  from 
the  beginning  of  the  year  (July  1). 

1-15.K    Average  Wage  on  Placement 
Enter  by  occupational  category  the 
average  wage,  for  which  wages  are 
paid  on  a  time  basis,  that  the 
worker  will  earn  after  beginning 
work,  or  completion  of  a  training  or 
probationary  period.  Should  the  job 
order  not  have  a  wage  rate,  then  a 
default  rate  for  the  job  category  will 
be  used.  Each  State  will  need  to 
provide  a  prevailing  wage  rate  for 
each  occupational  grouping  that  can 
be  used  in  the  absence  of  hard  wage 
data. 

1-15.L    Agricultural  Temporary 
Enter  by  occupational  category  the 
cumulative  number  of  agricultural 
temporary  job  openings  filled  from 
the  beginning  of  the  year  (July  1). 

1-15.M    Agricultural  Permanent 
Enter  by  column  the  cumulative 
number  of  agricultural  permanent 
job  openings  filled  from  the 
beginning  of  the  year  (July  1). 

(FR  Doc.  91-27265  Filed  11-12-91.  8:45  amj 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  91-66; 
Exemption  Application  No.  D-6648,  ct  al.] 

Grant  of  Individual  Exemptions;  The 
AGWAY  Inc.  Group  Trust,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Empldyee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 


Notices  Arere  published  in  the  Federal 
Register  of  ihe  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32826, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Agway  Inc.  Group  Trust  (the  Trust) 
Located  in  DeWitt,  New  York 

(Inhibited  Transaction  Elxemption  91-66; 
Exemption  Application  No.  D--8648] 

Exemption 

The  restrictions  of  section  406(a)  and 
(b)  of  the  Act  shall  not  apply,  effective 
January  1, 1991,  to  the  reinsurance  of 
risks  and  the  receipt  of  premiums 
therefrom  by  Agway  Insurance 
Company  (AIC)  in  connection  with  an 
insurance  contract  issued  by  the 
Prudential  Insurance  Company  of 
America  (Prudential)  to  provide  life  and 


health  insurance  benefits  to  participants 
of  the  Trust,  provided  the  following 
conditions  are  met: 
(a)AIC— 

(1)  Is  a  party  in  interest  with  respect 
to  the  employee  benefit  plans  that 
purchase  insurance  through  the  Trust  by 
reason  of  a  stock  or  partnership 
affiliation  with  the  trustee  of  the  Trust 
that  is  described  in  section  3(14)(E)  or 
(G)  of  the  Act. 

(2)  Is  licensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(3)  Has  obtained  a  Certificate  of 
Compliance  from  the  Insurance 
Commissioner  of  its  domiciliary  state. 
New  York,  which  has  been  renewed 
each  year  and  has  not  been  rescinded, 
and 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certified  public 
accountant  for  its  last  completed 
taxable  year  immediately  prior  to  the 
taxable  year  of  the  reinsurance 
transaction  or 

(B)  Has  undergone  a  financial 
examination  (within  the  meaning  of  the 
law  of  its  domiciliary  State.  New  York) 
by  the  Insurance  Commissioner  of  the 
State  of  New  York  within  5  years  prior 
to  the  end  of  the  year  preceding  the  year 
in  which  the  reinsurance  transaction 
occurred. 

(b)  The  Trust  pays  no  more  than 
adequate  consideration  for  the 
insurance  contract; 

(c)  No  commissions  are  paid  with 
respect  to  the  acquisition  of  insurance 
by  the  Trust  from  Prudential  or  the 
acquisition  of  reinsurance  by  Prudential 
from  AIC;  and 

(d)  For  each  taxable  year  of  AIC,  the 
gross  premiums  and  annuity 
considerations  received  in  that  taxable 
year  by  AIC  for  life  and  health 
insurance  or  annuity  contracts  for  the 
Trust  and  all  employee  benefit  plans 
(and  their  employers)  with  respect  to 
which  AIC  is  a  party  in  interest  by 
reason  of  a  relationship  to  the  trustee  of 
the  Trust  described  in  section  3(14)  (E) 
or  (G)  of  the  Act  does  not  exceed  50 
percent  of  the  gross  premiums  and 
annuity  considerations  received  for  all 
lines  of  insurance  (whether  direct 
insurance  or  reinsurance)  in  that  taxable 
year  by  AIC.  For  purposes  of  this 
condition  (d): 

(1)  the  term  "gross  premiums  and 
annuity  considerations  received"  means 
as  to  the  numerator  the  total  of 
premiums  and  annuity  considerations 
received,  both  for  the  subject 
reinsurance  transactions  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 
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annuity  contracts  to  the  Trust  and  such 
plans  (and  their  employers)  by  AIC.  This 
total  is  to  be  reduced  (in  both  the 
numerator  and  denominator  of  the 
fraction)  by  experience  refunds  paid  or 
credited  in  that  taxable  year  by  AIC, 

(2)  ail  premium  and  annuity 
considerations  written  by  AIC  for  plans 
which  it  alone  maintains  are  to  be 
excluded  from  both  the  numerator  and 
denominator  of  the  fraction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  11. 1901  at  56  FR  46334. 

EFFECnvE  DATC  This  exemption  is 
effective  January  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Leflcowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Merrill  Lynch.  Pierce,  Fenner  ft  Smith 
Incorporated 

[Prohibited  Trancaction  Exemption  91-67; 
Exemption  Application  No.  D--8603] 

Exemption 

The  following  exemption  is  hereby 
granted  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part  2570. 
subpart  B  (5S  FR  32836,  32847,  August  10, 
1990). 

/.  Transactions 

(a)  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  and  (b)  of  the 
Act  and  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (F)  of  the 
Code  shall  not  apply  to  the  following 
transactions  in  connection  with 
purchases  and  sales  of  securities  issued 
by  a  Merrill  Lynch  Mutual  Fund,  if  the 
conditions  set  forth  in  sections  II  and  III 
are  met 

(1)  The  The  effecting  by  a  Distributor 
of  a  purchase  or  sale  on  behalf  of  a  plan 
of  securities  issued  by  a  Merrill  Lynch 
Mutual  Fund. 

(2)  The  receipt  of  a  sales  commission 
by  a  Distributor  in  connection  with  the 
purchase  of  sale  by  a  plan  of  securities 
issued  by  a  Merrill  Lynch  Mutual  Fund. 

//.  General  Conditions 

(a)  The  transaction  is  effected  by  a 
Distributor  in  the  ordinary  course  of  its 
business  as  an  investment  company 
principal  underwriter. 

(b)  The  transaction  is  on  terms  at 
least  as  favorable  to  the  plan  as  an 
arm's-length  transaction  with  an 
unrelated  party  would  be. 


(c)  The  combined  total  of  all  fees, 
commissions  and  other  consideration 
received  by  a  Distributor  for  the 
provision  of  services  to  the  plan  and  in 
connection  with  the  purchase  or  sale  of 
securities  issued  by  a  Merrill  Lynch 
Mutual  Fund  is  not  in  excess  of 
"reasonable  compensation"  within  the 
contemplation  of  sections  408(b)(2]  and 
408(c)(2)  of  the  Act  and  sections 
4975(d)(2)  and  4975(d)(10)  of  the  Code.  If 
such  total  is  in  excess  of  "reasonable 
compensation."  the  "amount  involved" 
for  purposes  of  the  civil  penalties  of 
section  502(i)  of  the  Act  and  the  excess 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  is  the  amount  of 
compensation  in  excess  of  "reasonable 
compensation." 

///.  Specific  Conditions 

(a)  The  Distributor  is  not  (1)  a  trustee 
of  the  Han  (other  than  by  reason  of 
serving  as  a  nondiscretionary  trustee 
who  does  not  render  investment  advice 
with  respect  to  any  assets  of  the  plan  or 
a  trustee  of  a  qualified  group  trust 
within  the  meaning  of  Revenue  Ruling 
81-100;  (2)  a  plan  administrator  (within 
the  meaning  of  section  3(16)(A)  of  the 
Act  and  section  414(g)  of  the  Code);  or 
(3)  a  fiduciary  who  is  expressly 
authorized  in  writing  to  manage,  acquire 
or  dispose  on  a  discretionary  basis  of 
those  assets  of  the  plan  that  are  or  could 
be  invested  in  securities  issued  by  a 
Merrill  Lynch  Mutual  Fund  or  in  units  of 
a  qualified  group  trust  within  the 
meaning  of  Revenue  Ruling  81-100;  or  (4) 
an  employer  any  of  whose  employees 
are  covered  by  the  plan. 

(b)  Prior  to  the  execution  of  a 
transaction,  the  Distributor  provides  to 
the  Independent  Fiduciary  with  respect 
to  the  plan: 

(1)  A  written  document  separate  from 
the  fund  prospectus  which  lists,  the 
types  of  information  required  to  be 
disclosed  under  paragraph  (2)  of  this 
subsection,  and  describes  where  such 
information  can  be  located:  and 

(2)  The  following  information  in 
writing  and  in  a  form  calculated  to  be 
understood  by  a  plan  fiduciary  who  has 
no  special  expertise  in  investment 
matters: 

(A)  The  nature  of  the  Distributor's 
relationship  to  the  Merrill  Lynch  Mutual 
Fund  and  the  limitation,  if  any.  that  such 
relationship  places  upon  its  ability  to 
recommend  investment  company 
securities. 

(B)  The  sales  commission,  expressed 
as  a  percentage  of  the  dollar  amount  of 
the  plan's  gross  payment  and  of  the 
amount  actually  invested,  that  will  be 
received  by  the  Distributor  in 
connection  with  the  purchase  or  sale  of 


the  recommended  securities  issued  by 
the  investment  company; 

(C)  A  full,  and  detailed  disclosure  of 
any  other  charges,  fees,  discounts, 
penalties,  or  adjustments  which  may  be 
imposed  in  connection  with  the 
purchase,  holding,  exchcmge. 
termination  or  sale  of  sudi  securities. 

(D)  A  description  of  the  investment 
objectives  and  policies  of  the  Fund  or 
Funds  whose  securities  are  being 
purchased  or  sold,  and  the  principal  risk 
factors  associated  with  investment  in 
such  Fund  or  Funds; 

(E)  A  description  of  the  management 
uf  the  Fund  or  Funds,  including  the 
board  of  directors  and  the  investment 
adviser  and  their  affiliations  (if  any) 
with  Merrill  Lynch,  and  any  other 
person  or  persons  who  provide 
significant,  administrative  or  business 
affairs  management  services; 

(F)  A  statement  of  expense  of  the 
Fund  or  Funds; 

(G)  A  description  of  the  procedure  or 
procedures  for  redeeming  securities  of 
the  Fund  or  Funds; 

(H)  A  description  of  any  material 
pending  legal  proceedings  involving  the 
Fund  or  Funds. 

(3)  Following  receipt  of  the  documents 
required  to  be  provided  to  the 
Independent  Fiduciary  as  described  in 
paragraph  (b)(1)  of  this  section,  and 
prior  to  the  execution  of  the  transaction, 
the  Independent  Fiduciary  shell 
acknowledge  in  writing:  (a)  that  he  has 
received  the  doamient  required  in 
paragraph  (b)(1)  of  this  section;  (b)  that 
he  has  authority  to  approve  or 
disapprove  investments  on  behalf  of  the 
plan;  and  (c)  that  any  purchase  of  shares 
of  any  Merrill  Lynch  Mutual  Fund  on 
behalf  of  the  plan  shall  be  preceded  by 
his  approval  of  the  plan's  investment  in 
the  Merrill  Lynch  Mutual  Fund. 

(4)  Following  execution  of  the 
acknowledgement  required  under 
paragraph  (b)(3)  of  this  section  and  prior 
to  the  execution  of  the  transaction,  the 
Independent  Fiduciary  approves  the 
specific  transaction  on  behalf  of  the 
Plan.  Unless  facts  or  circumstances 
would  indicate  to  the  contrary,  such 
approval  may  be  presumed  if  the 
Independent  Fiduciary  permits  the 
transaction  to  proceed  after  receipt  of 
the  written  disclosures.  Such  fiduciary 
may  be  an  employer  of  employees 
covered  by  the  plan,  but  may  not  be  a 
principal  underwriter  involved  in  the 
transactions.  Such  fiduciary  may  not 
receive,  directly  or  indirectly  (e.g.. 
through  an  affiliate),  any  compensation 
or  other  consideration  for  his  or  her  own 
personal  account  from  any  party  dealing 
with  the  plan  in  connection  with  the 
transaction. 
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(c)(1)  Witli  respect  to  additional 
purchases  of  securities  issued  by  Merrill 
Lynch  Mutual  Funds,  the  written 
disclosure  required  under  paragraph 
(b)(1)  of  this  section  need  not  be 
repeated,  unless — 

(A)  More  than  one  year  has  passed 
since  such  disclosure  was  made  with 
respect  to  the  same  kind  of  security,  or 

(B)  The  security  being  purchased  or 
sold  or  the  commission  with  respect 
thereto  is  materially  different  from  that 
for  which  the  approval  described  in 
subparagraph  (b)(4]  of  this  section  was 
obtained. 

(d)(1)  The  Distributor  shall  retain  or 
cause  to  be  retained  for  a  period  of  six 
years  from  the  date  of  any  transaction 
covered  by  this  exemption  the  following: 

(A)  The  information  disclosed  with 
respect  to  such  transaction  pursuant  to 
paragraphs  (b)  and  (c)  of  this  section: 
and 

(B)  Any  additional  information  or 
documents  provided  to  the  Independent 
Fiduciary  described  in  paragraph  (b)  of 
this  section  with  respect  to  such 
transaction. 

(2)  A  prohibited  transaction  will  not 
be  deemed  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of  the 
Distributor,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six- 
year  period. 

(3)  Notwithstanding  anything  to  the 
contrary  in  sections  504  (a)(2)  and  (b)  of 
the  Act,  such  records  are 
unconditionally  available  for 
examination  during  normal  business 
hours  by  duly  authorized  employees  or 
representatives  of  the  Department  of 
Labor,  the  Internal  Revenue  Service, 
plan  participants  and  beneficiaries,  any 
employer  of  plan  participants  and 
beneficiaries,  and  any  employee 
organization  and  of  whose  members  are 
covered  by  the  plan. 

rV.  Definitions 

For  purpose  of  this  exemption: 

(a)  The  term  Merrill  Lynch  Mutual 
Fund  means  any  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  for  which  Merrill 
Lynch  Asset  Management,  Inc.  or  Fund 
Asset  Management.  Inc.  serves  as 
investment  adviser,  and  for  which  a 
Distributor  serves  as  principal 
underwriter  (as  that  term  is  defined  in 
section  2(a)(29)  of  the  Investment 
Company  Act  of  1940, 15  U.S.C.  80a- 
2(a)(29)). 

(b)  The  term  Distributor  means  Merrill 
Lynch  Funds  Distributor,  Inc.,  and 
Merrill  Lynch.  Pierce.  Fenner  &  Smith 
Incorporated  or  any  afHliate. 

(c)  The  term  affiliate  refers  to 


(1)  Any  direct  or  indirect  wholly- 
owned  subsidiary  of  Merrill  Lynch  & 
Co..  Inc.: 

(2)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  Merrill  Lynch. 
Pierce,  Fenner  &  Smith  Incorporated  or 
Merrill  Lynch  Funds  Distributor.  Inc.: 

(3)  Any  officer,  director,  employee 
(including,  in  the  case  of  principal 
underwriter,  any  registered 
representative  thereof,  whether  or  not 
such  person  is  a  common  law  employee 
of  such  principal  underwriter),  or 
relative  of  any  such  person,  or  any 
partner  in  such  person:  or 

(d)  The  term  control  means  the  power 
to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  person 
other  than  an  individual. 

(e)  The  term  Independent  Fiduciary 
means  a  fiduciary  with  respect  to  a  plan, 
which  fiduciary  has  no  relationship  to  or 
interest  in  a  Distributor  that  might  affect 
*^e  exercise  of  such  flduciary's  best 
judgment  as  a  fiduciary. 

(0  the  term  "non  discretionary 
trustee"  of  a  plan  means  a  trustee  whose 
powers  and  duties  with  respect  to  any 
assets  of  the  plan  are  limited  to  (1)  the 
provision  of  nondiscretionary  trust 
services  to  the  plan,  and  (2)  duties 
imposed  on  the  trustee  by  any  provision 
or  provisions  of  the  Act  or  the  Code.  The 
term  "nondiscretionary  trust  services" 
means  custodial  services  and  services 
ancillary  to  custodial  services,  none  of 
which  services  are  discretionary. 

(g)  The  term  relative  means  a  relative 
as  the  term  is  defined  in  section  3(15]  of 
the  Act  (or  a  member  of  the  family  as 
that  term  is  defined  in  section  4975(E)(6) 
of  the  Code),  or  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  a  sister. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  )une 
7. 1991  at  56  FR  26441. 
EFFECTIVE  DATE:  This  exemption  is 
effective  June  7, 1991. 
wmTTEN  COMMENTS:  The  Department 
received  two  written  comments,  one 
from  the  applicant,  Merrill  Lynch, 
Pierce.  Fenner  &  Smith  Incorporated 
(Merrill  Lynch),  and  the  other  from  FMR 
Corporation.  The  comments  and  the 
Department's  modifications  are 
discussed  below. 

Merrill  Lynch  noted  that  the  phrase 
"for  each  investment"  in  section  111(b)(1) 
of  the  proposed  exemption  was  intended 
to  refer  to  two  distinct  transactions  for 
which  exemptive  relief  was  originally 
sought.  Since  the  proposed  exemption 
addresses  only  one  of  those 
investments,  Merrill  Lynch  requests 


that,  for  the  sake  of  clarity,  the  phrase 
"for  each  investment"  in  section  111(b)(1) 
be  deleted. 

The  Department  has  adopted  this 
comment  and  modified  the  final 
exemption  accordingly.- 

Merrill  Lynch  requested  that  the 
Department  amend  section  111(b)(3)  of 
the  proposed  exemption  to  add  the 
following  after  the  first  sentence  in  that 
section:  "Unless  facts  or  circumstances 
would  indicate  to  the  contrary,  such 
approval  may  be  presumed  if  the 
fiduciary  permits  the  transaction  to 
proceed  after  receipt  of  the  written 
disclosure."  Merrill  Lynch  notes  that  a 
substantial  portion  of  brokerage 
business  is  done  by  telephone  and 
normal  practice  is  for  customers  not  to 
reduce  their  telephone  orders  or 
authorizations  to  writing.  Thus,  there  is 
no  mechanism  for  Merrill  Lynch  to 
assure  that  a  plan's  independent 
fiduciary  had  approved  a  proposed 
transaction  as  required  in  section 
111(b)(3)  of  the  proposed  exemption. 
Therefore,  allowing  for  a  presumption  of 
approval  by  the  plan's  independent 
fiduciary  is  necessary  for  Merrill  Lynch 
to  make  use  of  the  exemption.  Merrill 
Lynch  also  notes  that  an  identical 
provision  is  contained  in  Prohibited 
Transaction  Exemption  82-24  (49  FR 
13208  (April  3. 1984))  (PTE  84-24).  In 
addition,  to  provide  additional 
protections  for  plan  participants  and 
beneficiaries,  Merrill  Lynch  will  require 
that  the  Independent  Fiduciary  sign  a 
statement  acknowledging  receipt  of  the 
disclosure  document  prior  to  the 
execution  of  a  transaction. 

The  Department  has  considered  the 
requested  modification  and  the 
additional  condition  proposed  by  Merrill 
Lynch  and  has  decided  to  modify  the 
final  exemption  as  requested.  Section 
Ill(b)  of  the  final  exemption  has  been 
restated  to  allow  for  a  presumption  of 
approval  by  the  Independent  Fiduciary. 
In  addition,  section  Ill(b)  has  been 
amended  to  require  a  written 
acknowledgement  from  the  Independent 
Fiduciary. 

Finally.  Merrill  Lynch  requested  that 
the  Department  clarify  the  proposed 
exemption  to  provide  the  requested 
relied  in  any  case  where  a  Merrill  Lynch 
affiliate  serves  as  trustee  of  a  qualified 
group  trust  within  the  meaning  of 
Revenue  Ruling  81-100.  The  Department 
has  adopted  this  comment  and  modified 
section  Ill(a)  of  the  final  exemption 
accordingly.  The  Department  wishes  to 
note,  however,  that  the  exemption 
would  not  be  available  for  the 
investment  by  a  Merrill  Lynch  group 
trust  in  Merrill  Lynch  Mutual  Fund 
Securities. 
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FMR  Corporation,  the  parent 
corporation  for  Fidelity  Investments,  a 
group  of  companies  which  manages 
mutual  funds  and  other  assets, 
submitted  a  comment  to  the  proposed 
exemption.  FMR  Corporation  suggests 
that  section  I  of  the  exemption  should 
not  include  the  effecting  of  a  purchase  or 
sale  of  a  Merrill  Lynch  mutual  fund 
share  as  a  transaction  covered  by  the 
exemption  because  such  activity  would 
not  in  and  of  itself  constitute  a 
prohibited  transaction. 

The  Department  notes  that  Merrill 
Lynch  requested  exemptive  relief  for  the 
transactions  described  in  the  proposed 
exemption  and  that  such  relief  is  very 
similar  to  that  provided  in  PTE  84-24. 
Accordingly,  the  Department  has 
determined  not  to  modify  the  final 
exemption  as  requested.' 

After  consideration  of  the  entire 
record,  including  the  comments,  the 
Department  has  determined  to  grant  the 
exemption  with  an  effective  date  of  June 
7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lyssa  Hall  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

Colorado  Container  Corporation 
Employee  Pension  Plan  (the  Plan) 
Located  in  Denver,  Colorado 

(Prohibited  Transaction  Exemption  91-68: 
Exemption  Application  No.  D--8734| 

Exemption         '• 

The  restrictions  of  section  406(a], 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  four  limited 
partnership  interests  (the  Interests)  to 
Colorado  Container  Corporation,  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  Plan  receives  no  less  than 
the  greater  of:  (1)  Its  costs  for  the 
Interests:  or  (2)  the  fair  market  value  of 
the  Interests  on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  20. 1991  at  56  FR  47814. 


'  In  this  regard,  the  Department  notes  that  a 
number  of  statutory  and  administrative  exemptions 
may  provide  relief  for  the  purchase  and  sale  of 
investment  company  securities  by  employee  benefit 
plans.  Thus,  for  example,  see  section  408(b)(2)  of  the 
Act.  Prohibited  Transaction  Exemption  71-1  (40  FR 
50845  (October  31. 1975)),  and  Prohibited 
Transaction  77-4  (42  FR  18732  (April  &  1977)).  The 
Department  further  notes  that  a  person  may  avail 
itself  of  any  applicable  exemption  provided  that  the 
conditions  of  such  exemption  are  otherwise  met. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  H.  Lefkowitz  of  the 
Department,  telephone  (202)  523-8881. 
(This  is  not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the- plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a](l)(B]  of  the  Act;  nor  does 
it  a^ect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  7th  day  of 
November,  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

[VR  Doc.  91-27257  Filed  11-12-91;  8:45  am] 
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[Application  No.  L-8713,  tt  «l.) 

Proposed  Exemptions;  NECA-IBEW 
Welfare  Trust  Fund,  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210  Attention: 
Application  No.  stated  in  each  notice  of 
proposed  exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  th<>  Act  and/or  section 
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4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32838.  32847,  August  10. 1990).  Effective 
December  31. 197R  section  102  of 
Reorganitation  Plan  No.  4  of  1978  (43  FR 
47713.  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

NECA-IBEW  Welfare  Trust  Fund  (the 
Plan)  Located  in  Decatur,  Illinois 

[Application  No.  L-8713] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570.  subpart  B 
(55  FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted  the  restrictions 
of  section  406(a)  of  the  Act  shall  not 
apply  to  the  proposed  cash  sale  (the 
Sale)  of  certain  real  property  (the 
Property)  to  the  Plan  by  Mr.  Larry 
Lawler  and  Mrs.  Shelby  J.  Lawler. 
husband  and  wife,  (Mr.  and  Mrs. 
Lawler).  parties  in  interest  with  respect 
to  the  Plan,  provided  that  the  plan  pays 
the  lesser  of  (1)  $230,000.  or  (2)  the  fair 
market  value  of  the  Property  as 
determined  on  the  date  of  the  Sale  by  a 
qualified,  independent  appraiser.  Mr. 
and  Mrs.  Lawler  will  also  convey 
certain  personal  property  (the  Personal 
Property)  to  the  Plan  in  conjunction  with 
the  transaction  for  no  additional  charge 
to  the  Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  jointly-trusteed, 
multiemployer  welfare  benefit  plan  with 
approximately  9.500  participants  and 
27,000  beneficiaries  and  total  assets 
with  a  fair  market  value  of 
approximately  524,650.488,  as  of  June  30. 
1991.  The  participants  of  the  Plan  are 
primarily  electricians  who  are  employed 
by  approximately  1.100  contributing 
employers  that  are  engaged  in 
commercial,  industrial,  and  residential 
electrical-installations.  The  trustees  (the 
Trustees)  of  the  Plan  are  33  individual 
employees  of  the  contributing  employers 
who  are  union  members  of  the 
International  Brotherhood  of  Electrical 


Workers  (IBEW)  and  27  individuals  who 
are  management  employees  of  the 
contributing  employers.' 

The  applicant  represents  that 
discretionary  investment  decisions  for 
the  Plan  are  determined  by  the  Trustees. 
The  ministerial  functions  of  the  Plan  are 
currently  performed  by  a  not-for-profit 
Illinois  corporation,  IBEW-NECA 
Benefits  Administration  Association, 
which  is  wholly  owned  by  the  Plan. 
Prior  to  1991.  the  ministerial  functions  of 
the  Plan  had  been  performed  by  two 
preceding,  independent  organizations: 
Kelly  ft  Associates  which  during  1989 
was  purchased  and  succeeded  by  Zenith 
Administrations.  Inc. 

Mr.  Lawler,  a  former  journeyman 
electrician  and  Business  Manager  of 
Local  Union  146  of  the  IBEW  in  Decatur. 
Illinois,  was  hired  in  1979  as  the  Office 
Manager  in  Decatur.  Illinois  for  Kelly  & 
Associates  and.  subsequently,  in  the 
same  capacity,  by  Zenith 
Administrators.  Inc..  and  then,  by  IBEW- 
NECA  Benefits  Administration 
Association.  He  is  represented  by  the 
ai^licant  to  have  no  discretionary 
power,  authority,  or  responsibility  of  a 
fiduciary  with  respect  to  the 
management  or  administration  of  the 
Plan  or  its  assets.  Mr.  Lawler  is 
represented  by  the  applicant  to  be 
limited  to  the  capacity  of  Office 
Manager,  supervising  32  employees  in 
performing  ministerial  functions  for  the 
Plan. 

2.  The  Property,  where  the  ministerial 
functions  of  the  Plan  continue  to  be 
performed,  was  acquired  on  December 
21, 1979,  by  Mr.  Lawler.  Since 
September  24. 1985,  Mr.  Lawler  has 
shared  ownership  of  the  Property  with 
his  wife,  as  joint  tenants  with  right  of 
survivorship.  There  is  a  lien  on  the 
Property  with  an  outstanding  balance 
owing,  as  of  August  30. 1991,  in  the 
amount  of  $100,025.59  to  the  Citizens 
National  Bank  of  Decatur  (the  Bank). 

The  Property  is  located  in  Decatur. 
Illinois  at  1650  Huston  Drive  in  an  area 
which  is  zoned  light-industrial  for  use  as 
ofiice  buildings,  small  business 
manufacturing,  warehousing, 
restaurants,  and  like  structures.  The 
structure  on  the  Property  is  a  one  and 
two  story  office  building  consisting  of 
6.050  square  feet  with  a  concrete 
foundation  and  concrete  block  walls 
covered  on  two  sides  with  brick  veneer. 
The  land  has  a  width  of  100  feet  and  a 
depth  of  219.9  feet,  which  is  served  by 
city  water  and  sewer  systems.  Natural 
gas  and  electricity  are  furnished  by  a 


utility  company.  An  area  of  the  land 
consisting  of  45  feet  by  150  feet  is  paved 
with  asphalt  and  another  area  of  48  feet 
by  64  feet  is  paved  with  concrete 

Two  independent  appraisers.  Mr. 
David  M.  Drobisch.  CREA.  of  Jim 
Masey,  Realtor,  in  Decatur,  Illinois  and 
Mr.  Kent  Fitzjarrald.  MAI.  of  Fitzjarrald. 
Merrit  ft  Smith,  Real  Estate  Appraisers, 
in  Decatur.  Illinois  have  appraised  the 
Property.  On  February  4. 1991,  Mr. 
Drobisch  determined  that  the  fair 
market  value  of  the  Property  was 
$280,000.  On  February  20, 1991,  Mr. 
Fitzjarrald  determined  that  the  fair 
market  value  of  the  Property  was 
$285,000. 

3.  The  Plan  seeks  an  exemption  from 
the  prohibited  transaction  provisions  of 
the  Act  for  the  transfer  of  the  Personal 
Property  and  the  Sale  of  the  Property  to 
the  Plan  by  Mr.  and  Mrs.  Lawler  for  the 
lesser  of  $280,000,  or  the  fair  market 
value  of  the  Property  as  determined  on 
the  date  of  the  Sale  by  a  qualified, 
independent  appraiser.  On  March  21, 
1991.  at  a  full  meeting  of  the  Trustees  of 
the  Plan,  discussions  were  held  and  a  vote 
taken  to  authorize  the  Plan  to  seek  an 
exemption  which  would  allow  the  Plan 
to  purchase  the  Property  from  the 
Lawlers.«  The  applicant  represents  that 
the  Personal  Property  owned  by  the 
Lawlers  and  located  on  the  premises  of 
the  Property  will  be  conveyed  to  the 
Plan  for  no  consideration.  The  Personal 
Property  includes  a  refrigerator, 
microwave  oven,  dishwasher,  three 
wooden  tables,  12  chairs,  11  Venetian 
blinds,  two  glass  entry  blinds,  and  one 
large  window  blind. 

The  lien  on  the  Property  that  is  held 
by  the  Bank  will  be  paid  in  full  by  Mr." 
and  Mrs.  Lawler  from  the  proceeds  of 
the  Sale  at  its  closing.  The  Plan  will 
make  a  clear  title  to  the  Property  with 
no  liens  remaining  outstanding  on  the 
Property.  No  expenses  will  be  incurred 
by  the  Plan  with  respect  to  the  Sale. 

4.  The  applicant  represents  that  the 
Sale  is  in  the  interest  of  the  Plan  and  its 
participants  and  beneficiaries  because 
the  Plan  would  be  able  to  avoid 
expenses  in  relocating  its  staff  and 
equipment  to  another  office  building.  In 
addition,  the  Plan  seeks  to  avoid 
expenses  from  reprinting  summary  plan 
descriptions,  claim  forms,  application 
documents,  checks,  and  stationery  to 
reflect  a  new  address  if  compelled  to 


■  The  voting  righli  are  equally  diWded  between 
the  Trustees  in  their  respective  capacities  as  union 
and  managemant  representatives  by  a  provisioa  for 
fractional  voting  in  the  Trust  Agreement  of  the  Plan. 


•  The  Property  Is  currently  being  leased  to  the 
Plan  by  Mr.  and  Mrs.  l.awler.  The  applicant 
repreaents  that  the  Plan  is  leasing  the  Property  in 
reliance  upon  the  statutory  exemption  provision  of 
section  40e(b)(2)  of  the  Act.  The  Department 
expresses  no  opinion  as  to  whether  such  leasing  of 
the  Property  to  the  Plan  is  in  violation  of  any 
provision  of  part  4  of  title  I  of  the  Act 
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move.  The  applicant  represents  that  a 
change  of  address  may  cause  hundreds 
of  employers  to  misdirect  monthly 
funding  contributions,  resulting  in  a 
delay  of  cash  flow  and  interest  income 
to  the  Plan. 

The  Trustees  are  represented  to  have 
concluded  that  the  Sale  of  the  Property 
to  the  Plan  will  reduce  costs  for  the  Plan 
by  discontinuing  the  payments  of  rents 
and  protecting  the  Plan  from  increases 
in  rents.  The  Plan  is  represented  to 
benefit  from  the  Sale  by  eventually 
having  funds  for  acquiring  more 
equipment  for  its  operations.  Also  the 
Sale  will  enable  the  Plan  to  avoid 
having  Mr.  Lawler  as  both  an  employee 
and  a  landlord.  The  Sale  will  permit  the 
Plan  to  continue  its  operations  from  its 
location  of  more  than  10  years  and 
avoid  disruption  of  services  and  the 
additional  expenses  of  moving. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  406(a)  of 
the  Act  because  (a)  the  acquisition  is  a 
one-time  transaction  for  cash;  (b)  the 
Plan  will  pay  the  lesser  (i)  $280,000,  or 
(ii)  the  fair  market  value  of  the  Property 
as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
Sale;  (c)  the  Plan  will  incur  no  costs  with 
respect  to  the  Sale;  (d)  the  sale  price  of 
the  Property  is  approximately  1.1 
percent  of  the  total  assets  of  the  Plan; 
and  (e)  the  continued  location  of  the 
Property  is  important  to  the  Plan  and 
convenient  for  its  participants  and 
beneficiaries. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Home  CPA  Group  Profit  Sharing  Plan 
and  Tnj!>t  (the  Plan)  Located  in  Laurel, 
Mississippi 

[Application  No.  0-6756] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10. 1990.)  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a).  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  a  proposed  series  of  loans  by  the  Plan 
(the  Loans)  over  a  five-year  period,  not 
to  exceed  the  total  principal  amount  of 
the  lesser  of  25  percent  of  the  Plan's 
assets  of  $300,000,  to  the  Home  CPA 


Group  (the  Employer),  a  party  in  interest 
with  respect  to  the  Plan;  provided  that 
all  terms  and  conditions  of  the  Loans 
are  at  least  as  favorable  to  the  Plan  as 
those  which  the  plan  could  obtain  in 
arm's-length  transactions  with  unrelated 
parties. 

Temporary  Nature  of  the  Exemption 

This  exemption,  if  granted,  will  be 
effective  only  for  Loans  entered  into 
within  a  period  of  five  years 
commencing  with  the  date  on  which  the 
exemption  is  published  in  the  Federal 
Register. 

SuRunary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit-sharing  plan  with  115  participants 
and  assets  of  approximately  $1,226,000 
as  of  March  31. 1991.  The  Plan  is 
sponsored  by  the  Employer,  which  is  a 
Mississippi  professional  corporation 
engaged  in  the  practice  of  public 
accounting  with  its  principal  o^ices  in 
Laurel  and  Jackson,  Mississippi.  The 
trustees  of  the  Plan  are  Robert  R.  Ward, 
Robert  L  Welbom  and  William  F. 
Home,  Jr.  (the  Tmstees),  each  of  whom 
is  an  employee  of  the  Employer  and  a 
participant  in  the  Plan. 

2.  The  Employer  currently  has  a  need 
to  make  capital  improvements  upon  the 
premises  which  constitute  its  principal 
place  of  business  and  to  purchase 
additional  equipment.  As  a  source  of 
funds  in  this  regard,  the  Employer 
proposes  the  Loans  as  a  line  of  credit  by 
the  Plan  to  the  Employer  over  a  five- 
year  period  (the  Loan  Term),  enabling 
the  Employer  to  borrow  funds  from  the 
P4an  from  time  to  time  during  the  Loan 
Term  up  to  the  lesser  of  (1)  $300,000  or 
(2)  twenty  five  percent  of  the  Plan's 
assets.  The  Employer  is  requesting  an 
exemption  to  permit  the  Loans  under  the 
terms  end  conditions  described  herein. 

3.  All  terms  and  conditions  of  the 
proposed  Loans  arc  set  forth  in  a  loan 
agreement  (the  Agreement)  which 
requires  a  promissory  note  to  be 
executed  for  each  Loan  (the  Notes) 
during  the  Loan  Term.  The  Agreement 
provides  that  each  Loan  will  be  repaid 
in  sixty  consecutive  equal  monthly 
installments  of  principal  and  interest 
beginning  on  the  first  day  of  the  first 
month  after  the  Loan's  execution. 
Interest  on  the  principal  of  each  Loan 
shall  be  no  less  than  one  percent  above 
the  prime  lending  rate  charged  by 
Deposit  Guaranty  National  Bank  ot 
Jackson.  Mississippi  (the  Bank)  as  of  the 
date  of  the  making  of  the  Loan.  Such 
interest  rate  will  remain  fixed  for  one 
year  and  shall  be  adjusted  annually  on 
each  anniversary  date  of  the  Loan  to 
one  percent  above  the  Bank's  prime 
lending  rate  as  of  the  anniversary  date. 


An  interest  rate  higher  than  one  percent 
above  the  Bank's  prime  rate  shall  be 
charged  for  any  Loan  with  respect  to 
which  the  fair  market  interest  rate  for  a 
comparable  loan  of  similar  duration  and 
risk  is  higher,  as  determined  by  the 
independent  fiduciary,  discussed  below, 
who  represents  the  Plan's  interests 
unOer  Uie  Agreement  and  the  Notes. 
Each  Loan  will  be  secured  by  a  duly 
recorded  first  security  interest  in  the 
Employer's  due  and  payable  accounts 
receivable,  and  the  Agreement  requires 
that  outstanding  Loans  will  at  all  times 
remain  secured  by  accounts  receivable 
worth  no  less  than  250  percent  of  the 
total  Loans  outstanding.  The  applicant 
represents  that  for  the  six  months  prior 
to  August  1991  the  average  balance  of 
the  Employer's  accounts  receivable  was 
$1,345,090.40  and  collection  over  this 
same  period  averaged  99.17  percent.  The 
Notes  will  include  a  provision  requiring 
the  Employer  to  pledge  additional 
collateral  in  the  event  the  value  of  the 
accounts  receivable  falls  below  250 
percent  of  the  Loan  amount.  Each  Note, 
if  not  paid  when  due,  obligates  the 
Employer  to  bear  all  costs  and  expenses 
of  collection,  including  attorneys  fees.  If 
any  installment  due  under  any  Note  is 
more  than  ten  days  past  due,  the 
Employer  must  pay  a  lat<>  charge  of  the 
greater  of  five  percent  of  the  late 
payment  or  fifty  dollars. 

4.  The  Plan's  interests  under  the 
Agreement  and  the  Notes  and  with 
respect  to  the  Loans  for  all  purposes  are 
represented  by  an  independent 
fiduciary',  John  Pearce  (Pearce),  an 
accountant  in  Forrest,  Mississippi  who 
represents  that  he  is  unrelated  to  the 
Employer  and  that  he  has  substantial 
experience  with  the  fiduciary 
responsibility  provisions  of  the  Act. 
Each  individual  Loan  will  require 
Pearce's  adyance  approval,  to  ensure 
that  all  Loan  conditions  arc  satisfied, 
and  Pearce's  determination  that  the 
Loan  is  appropriate  and  in  the  best 
interests  of  the  Plan.  Pearce's  duties 
include  the  monitoring  of  the  Employer  s 
performance  under  and  repayment  of 
the  Notes  and  the  enforcement  of  all 
Note  terms,  including  the  pursuit  of 
appropriate  legal  remedies  in  case  of 
default.  Pearce  is  required  to  ensure  that 
the  interest  rate  charged  for  each  Loan 
is  no  less  than  the  fair  market  interest 
rate  for  the  particular  Loan,  and  in  no 
event  less  than  one  percent  above  the 
Bank's  prime  rate.  Pearce  will  monitor 
the  Employer's  accounts  receivable  and 
will  require  the  Employer  to  pledge 
additional  collateral  in  the  event  the 
value  of  the  accounts  receivable  should 
fall  below  250%  of  the  total  Loans 
outstanding.  Pearce  represents  that  he 
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has  reviewed  and  evaluated  the  terms 
and  conditions  of  the  proposed  Loans 
and  the  Plan's  investment  portfolio, 
including  the  Plan's  liquidity 
requirements,  and  has  determined  that 
the  Loans  will  be  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Plans.  Based  upon  his  evaluation  he 
represents  that  the  interest  rate 
provisions  of  the  Agreement  provide  for 
a  fair  market  rate  of  interest  for  the 
Loans. 

5.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
secnon  408(a)  of  the  Act  for  the 
following  reasons:  (1)  The  interests  of 
the  Plan  with  respect  to  the  Loans  will 
be  represented  by  an  independent 
fiduciary.  Pearce,  who  has  determined 
that  the  Loans  are  in  the  Plan's  best 
interests;  (2)  The  Loans  will  bear 
interest  at  a  rate  not  less  than  the  fair 
market  interest  rate  for  such  loans;  (3) 
The  Loans  will  remain  secured  by  first 
liens  on  collateral  with  a  value  of  no 
less  than  250  percent  of  the  total 
outstanding  Loans;  and  (4)  Each 
individual  Loan  will  require  Pearce's 
advance  approval  to  ensure  that  all 
Loan  conditions  are  satisfied  and  that 
the  Loan  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-«881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 

-  and/or  section  4975(c)(2)  of  the  Code, 


the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  7th  day  of 
November  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
[FR  Doc  91-27258  Filed  11-12-«1;  8:45  am) 
BILUNQ  cooc  *sio-n-m 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records 
of  Congress;  Meeting 

agency:  National  Archives  and  Records 

Administration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  the 
National  Archives  and  Records 
Administration  (NARA)  announces  the 
second  meeting  of  the  Advisory 
Committee  on  the  Records  of  Congress. 
The  committee  advises  NARA  on  the 
full  range  of  programs,  policies,  and 
plans  for  the  Center  for  Legislative 
Archives  in  the  Office  of  the  National 
Archives. 

dates:  December  11, 1991,  from  9  a.m.  to 
11  a.m. 

ADDRESSES:  United  States  Capitol 
Building.  Lyndon  Johnson  Room  (room 
S211). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L  Gillette,  Director,  Center  for 
Legislative  Archives,  (202)  501-5350. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  of  the  meeting  includes  review 
of  draft  of  the  report  to  Congress  on  the 


five-year  plan  for  the  management  and 
preservation  of  Ihe  records  of  Congress 
and  on  the  impact  that  the  move  to 
Archives  II  will  have  on  the  records  of 
Congress. 

The  meeting  is  open  to  the  public. 

Dated:  November  6. 1991. 
DoD  W.  WUsoa. 
Archivist  of  the  United  States. 
[FR  Doc.  91-27245  Filed  11-12-Sl:  8:45  am) 

BILUNQ  COM  7S1S-0MI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Opera-Musical  Theater  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel  (New 
American  Works  "A"  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  2-3, 1991  from  9  a.m.- 

9  p.m.  and  December  4  from  9  a.m.-6 
p.m.  in  rooms  M-07  and  M-09  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  December  2  from  9  a.m.- 

10  a.m.  and  December  4  from  4:15  p.m.-6 
p.m.  The  topic  will  be  introductions  and 
orientation,  and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  December  2  from  10  a.m.-9  p.m.. 
December  3  from  9  a.m.-9  p.m.  and 
December  4  from  9  a.m.-6  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4).  (6).  and 
(9)(B)  of  section  552b  of  title  5.  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsy'vania  Avenue  NW..  Washington. 
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DC  20506.  202/682-5532,  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  lie  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  November  6, 1991. 
YvMae  M.  SaUae. 

Director  Council  and  Ponei  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doc  91-27276  Filed  11-12-91:  8:45  am) 

NLUNQ  COW  m7-01-M 


Theatsr  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Support  to  Individuals/ 
Fellowships  for  Playwrights  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  5. 1991  from  9:30  a.m. 
-  6  p.m.  in  room  M-07  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  - 10  a.m.  and 
5:30  p.m.  -  6  p.m.  The  topics  will  be 
Introductory  remarks  and  guidelines 
discussion. 

The  remaining  portion  of  this  meeting 
from  10  a.m.  -  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991.  as  amended,  this 
|6ession  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

;   Any  person  may  observe  meetings,  or 
portions  thereot  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituei.cies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20606,  or  call  (202)  682-5433. 

Dated:  November  6. 1991. 

Yvome  M.  Sabine. 

Director,  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doc.  91-27277  Filed  11-12-91;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Division  of  Networking  and 
Conmiunications  Research  and 
Infrastructure  Special  Emphasis  Partel; 
Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  MfORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c].  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Networking  A  Communications  Program. 

Dates:  November  25-26. 1991. 

Time:  8:30  a.m. — 5  p.m. 

Place:  Room  417.  National  Science 
Foundation,  1800  G  St.,  NW.. 
Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate 
Networking  &  Communications 
proposals. 

Contact:  Mr.  Aubrey  Bush,  NCR 
Program,  National  Science  Foundation, 
room  416,  Washington,  DC  20550  (202 
357-9717). 

Dated:  November  6. 1981. 
M.  Rebecca  Winklw, 

Committee  Management  Officer. 

[FR  Doc.  91-27202  Filed  11-12-«1:  8:45  am] 
■iixmo  COOC  7sm-oi-« 


NUCLEAR  REGULATORY 
COMMISSION 

ACNW  Woridng  Group  on  OM>logic 
Dating;  Meeting 

The  ACNW  Working  Group  on 
Geologic  Dating  will  hold  a  meeting  on 
November  19, 1991,  room  P-110.  7920 
Norfolk  Avenue.  Bethesda,  Maryland. 
The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  November  19. 1991—8:30 
a.m.  until  the  conclusion  of  business. 
The  Working  Group  will  review  the 
problems  and  limitations  with  various 
Quaternary  dating  methods  to  be  used 
in  the  assessment  of  volcanic  features 
and  materials  for  the  site 
characterization  of  a  high-level  waste 
repository.  Dating  methods  to  be 
discussed  include  fission  track,  cation 
ratio,  potassium-argon,  and  uranium 
series.  In  addition,  the  Working  Group 
will  discuss  potential  problems  related 
to  sampling  materials  for  dating  and  the 
use  of  geomorphic  data  to  establish 
relative  ages. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  ACNW  Working 
Group  Chairman:  written  statements 
will  be  accepted  and  made  available  to 
the  Working  Group.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  ACNW  Working 
Group,  their  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACNW 
staff  member  named  below  as  far  in 
advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  ACNW  Working  Group, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  ACNW  Working  Group  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Department 
of  Energy.  State  of  Nevada,  National 
Laboratories,  and  other  experts  on 
various  methods  of  geologic  dating. 
Further  information  regarding  the 
agenda  for  this  meeting,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Ms.  Charlotte  Abrams.  ACNW 
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(•elephone  301/492-6371)  between  8  a.m. 
end  5:30  p.m.  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
a'jove  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 

Dated:  November  5, 1991. 
Giorgio  N.  Gnugnoli, 

Acting  Chief,  Nuclear  Waste  Branch. 

(FR  Doc.  91-27233  Filed  11-12-91:  8:45  am] 

B>ujNa  cooe  rno-oi-M 


Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  37th 
meeting  on  November  20-21. 1991.  8:30 
a.m.-5  p.m..  room  P-110.  7920  Norfolk 
Avenue,  Bethesda.  MD  each  day.  The 
entire  meeting  will  be  open  to  the  public, 
l-'otice  of  this  meeting  was  published 
previously  in  the  Federal  Register  on 
r-  iday,  October  25. 1991  (56  FR  55354). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  Continue  work  on  a  response  to 
Chairman  Selin  on  a  systems  analysis 
approach  to  the  storage  of  spent  fuel. 

B.  Complete  a  response  to  a  request 
fiom  Commissioner  Rogers  regarding 
whether  the  NRC  staff  has  developed  a 
suitable  performance  assessment 
p.'-ogram  and  whether  the  NRC  staff  has 
adequate  equipment,  expertise  and 
training  to  conduct  high-  and  low-level 
V.  aste  computer  modeling. 

C.  Review  and  discuss  problems  and 
liTiitations  with  various  Quaternary 
d.iting  methods  to  be  used  in  the 
assessment  of  volcanic  features  for  site 
characterization  of  the  proposed  high- 
level  waste  repository  at  Yucca 
Ntountain. 

D.  Consider  ACNW  comments  on  a 
member  of  issues  in  the  field  of  low- 
L  vel  waste  disposal. 

E.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 

o  ganizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  {53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  end  staff.  The  office  of  the 


ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  November  6, 1991. 
John  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  91-27234  Filed  11-12-91:  8:45  am) 

MIXING  COOC  7$S0-014I 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Thermal 
Hydraulic  Phenomena;  Meeting 

The  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a  closed 
meeting  on  November  19. 1991,  8:30  a.m.. 
room  P-422,  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  discuss 
Westinghouse  Proprietary  Information 
(5  U.S.C.  552b{c](4)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  Boehnert.  Advisory  Committee 
on  Reactor  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555  (telephone  301/492-8558) 
between  7:30  a.m.  and  4:15  p.m. 

Dated:  November  5. 1991. 
Gary  R.  Quittschreib«r. 

Chief  Nuclear  Reactor  Branch. 

[FR  Doc.  91-27235  Filed  11-12-91;  8:45  am) 

aiLlMG  COM  7SM-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Improved  Light  Water  Reactors; 
Meeting 

The  ACRS  Subcommittee  on  Improved 
Light  Water  Reactors  will  hold  a 


meeting  on  November  20. 1991.  room  P- 
422.  7920  Norfolk  Avenue.  Bethesda. 
MD.  Notice  of  this  meeting  was 
published  previously  in  the  Federal 
Register  on  Friday.  October  25. 1991  (56 
FR  55354). 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday, 
November  20. 1991 — 8:30  a.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  review  draft 
safety  evaluation  report  corresponding 
to  chapter  10  of  the  EPRI's  Requirements 
Document  for  Evolutionary  Designs. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants.  EPRI's  representatives 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  hv 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 

Dated:  November  5. 1991. 
Gary  R.  Quittschreiber, 
Chief  Nuclear  Reactors  Branch. 
|FR  Doc.  91-27236  Filed  11-12-91:  8:45  am) 
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Advisory  Commtttee  on  Reactor 
Safeguards;  Joint  Subcommittees  on 
Advanced  BoHIng  Water  Reactors  and 
Computers  in  Nuclear  Power  Plant 
Operations;  Meeting 

The  Subcommittees  on  Advanced 
Boiling  Water  Reactors  and  Computers 
in  Nuclear  Power  Plant  Operations  will 
hold  a  joint  meeting  on  November  21. 
1991.  room  P-422,  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  November  21. 1991—8:30 
a.m.  until  the  conclusion  of 
business. 

The  Subcommittees  will  review 
chapter  7  of  the  Standard  Safety 
Analysis  Report  and  the  related 
probabilistic  risk  assessment  for  the 
GE/ Advanced  Boiling  Water  Reactor 
design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  members  named  below 
as  far  in  advance  as  is  practicable  so 
that  appropriate  arrangements  can  be 
made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  General 
Electric,  NRC  staff,  their  consultants, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Medhat  M.  El- 
Zeftawy  (telephone  301/492-9910) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 


scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  S.  1991. 
Gary  R.  Quittschreiber. 

Chief  Nuclear  Reactors  Branch,  Senior  Staff 
Engineer. 

(FR  Doc.  91-27237  Filed  11-12-91:  8:45  am) 

BILUNO  COM  7M0-01-M 

BIwMkty  Notice  AppHcations  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission]  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
rhake  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  21. 
1991  through  October  31. 1991.  The  last 
biweekly  notice  was  published  on 
October  30. 1991  (56  FR  55840). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Signiflcant 
Hazards  Consideration  Ddtermination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 


determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Celman  Building.  2120  L 
Street.  NW..  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  13. 1991.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will. rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  \cl  to  be 
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made  a  pufy  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fin^incial.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
en'ered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  Hied  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suflficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
pubhc  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  'The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director);  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)-i 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  ; 

amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building,    j 
2120  L  Street.  NW..  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364,  loseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2,  Houston 
County,  Alabama 

Date  of  amendments  request:  July  1. 
1991,  as  revised  October  18, 1991. 

Description  of  amendments  request: 
The  proposed  amendment  request  was 
originally  noticed  on  August  21, 1991  (56 
FR  41575).  The  revised  proposed 
changes  would  update  Technical 
Specification  5.3  (Reactor  Core)  and 
Technical  Specification  5.6  (Fuel 
Storage)  for  the  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2.  to  increase 
enrichments  to  a  nominal  5.0  weight 
percent  U-235  for  optimized  fuel 
assemblies  (OFA)  and  for  VANTAGE-5 
fuel  assemblies  taking  credit  for  the 
presence  of  integral  fuel  burnable 
absorbers  (IFBA).  These  proposed 
Technical  Specification  amendments 
•  allow  for  storage  of  5.0  weight  percent 
enrichment  U-235  OFA  and  VANTAGE- 
5  fuel  in  spent  fuel  and  new  fuel  pit 
storage  racks.  The  current  licensing 
basis  of  4.25  weight  percent  maximum 
nominal  enrichment  for  low  parasitic 
(LOPAR)  fuel  remains  unchanged.  A 
request  for  Technical  Specification 
amendments  to  allow  for  use  of 
VANTAGE-5  fuel  in  reactor  operation 
has  been  received  from  the  licensee  by 
letter  dated  July  15, 1991.  and  will  be 
addressed  separately. 

Since  VANTAGE-5  fuel  as  reload  fuel 
must  be  received  on  site  several  weeks 
prior  to  reactor  operation,  these 
amendments  are  being  requested  at  this 
time  to  allow  for  receipt  of  the  fuel. 
Approval  of  the  future  VANTAGE-5  fue^ 
amendment  requests  will  be  required  to 
allow  for  loading  of  fuel  into  the  core 
and  for  operation  of  the  reactor  with  the 
VANTAGE-5  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below; 

A.  Increased  Fuel  Enrichment  for  Reactor 
Core 

1}  Operation  of  Joseph  M.  Farley  Units  1  & 
2  in  accordance  with  the  proposed  license 
amendinent[s]  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
the  applicable  safety  limits  are  within  the 
bounds  previously  established.  Neither 
actuation  of  safety  systems  nor  accident 
mitigating  capabilities  are  adversely  affected 
by  operation  of  the  plant  in  accordance  with 
the  proposed  license  amendment[s].  The 
analysis  demonstrated  that  the  proposed 
amendment[8]  does  not  pose  a  challenge  to 
installed  safety  systems.  Therefore,  no  new 
performance  requirements  are  being  imposed 
on  any  system  or  component  important  to 
safety  such  that  any  design  criteria  will  be 
exceeded.  The  Implementation  of  the 
criticality  reanalysis  is  not  an  initiator  for 
any  of  the  postulated  FSAR  accidents 
analyzed.  'This  analysis  does  not  impact 
accident  analyses  or  plant  accident 
scenarios.  This  analysis  does  not  impact  the 
accidents  as  analyzed  in  the  FSAR.  All 
accident  acceptance  criteria  continue  to  be 
met.  The  analysis  demonstrated  that  the 
proposed  amendment[s]  meets  the 
acceptance  criteria  for  criticality  for  spent 
fuel  storage  racks  and  new  fuel  storage  racks. 
Operation  of  the  plant  in  accordance  with  the 
proposed  license  amendment[s]  will  not 
impact  accident  analyses  or  plant  accident 
scenarios  as  analyzed  in  the  FSAR. 

2)  The  proposed  license  amendmentfs] 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  changes  are 
being  made  to  fuel  which  affect  fuel  handling 
methods.  No  change  to  the  plant  other  than 
that  described  for  fuel  is  being  made.  Thus, 
no  new  failure  modes  are  being  introduced. 
Operation  of  the  plant  in  accordance  with  the 
proposed  license  amendmentjs]  will  not 
create  any  initiators  for  accidents,  including 
any  accidents  that  may  be  different  than 
already  evaluated  in  the  FSAR. 

3)  The  proposed  license  amendment|s] 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  because  increasing  the  fuel 
enrichment  does  not  change  the  conclusions 
of  the  accident  analyses  or  safety  limits  of 
the  plant.  This  analysis  does  not  decrease  the 
margin  of  safety  as  described  in  the  bases  to 
any  Technical  Specification.  The  analysis 
does  not  adversely  affect  the  operation  of  the 
fuel. 

B.  Increased  Allowable  Enrichment  of  New 
.  Fuel  in  the  Spent  Fuel  Storage  Racks 

1)  Operation  of  Joseph  M.  Farley  Units  1  & 
2  in  accordance  with  the  proposed  license 
amendment[s)  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  with 
respect  to  new  fuel  in  the  new  fuel  storage 
racks  because  the  applicable  safety  limits  do 
not  change  and  are  within  the  bounds 
previously  established.  Neither  actuation  of 
safety  system  nor  accident  mitigating 
capabilities  are  adversely  affected  by 
operation  of  the  plant  in  accordance  with  the 
proposed  license  amendment[s|.  The  analysis 
demonstrates  that  the  proposed 


amendment[s)  does  not  pose  a  challenge  to 
installed  safety  systems.  Therefore,  no  new 
performance  requirements  are  being  imposed 
on  any  system  or  component  important  to 
safety  such  that  any  design  criteria  will  be 
exceeded.  The  implementation  of  the 
criticality  reanalysis  is  not  an  initiator  for 
any  of  the  postulated  FSAR  accidents 
analyzed.  "This  analysis  does  not  impact 
accident  analyses  or  plant  accident 
scenarios.  The  analysis  does  not  impact  the 
accidents  as  analyzed  in  the  FSAR.  All 
accident  acceptance  criteria  continue  to  be 
met.  In  addition,  the  Keff  design  limits  of  0.95 
for  the  full  water  density  condition  and  0.98 
for  the  optimum  moderation  condition  are  not 
exceeded.  Therefore,  dose  calculations  are 
not  affected  by  this  reanalysis.  The  ability  to 
mitigate  the  consequences  of  any  accidents 
analyzed  in  the  FSAR  is  not  adversely 
affected  by  the  implementation  of  the 
criticality  reanalysis.  As  such,  the 
conclusions  presented  in  the  FSAR  remain 
valid  such  that  no  increase  in  radiological 
consequences  will  result. 

2)  The  proposed  license  amendment[8] 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  with  respect  to  new  fuel 
in  the  new  fuel  storage  racks  because  no 
changes  are  being  made  to  fuel  which  affect 
fuel  handling  methods.  No  change  to  the 
plant  other  than  that  described  for  fuel  is 
being  made.  Thus,  no  new  failure  modes  are 
being  introduced.  Operation  of  the  plant  in 
accordance  with  the  proposed  license 
amendment[8]  will  not  create  any  initiators 
for  accidents,  including  any  accidents  may  be 
different  than  already  evaluated  in  the  FSAR. 

3)  The  proposed  license  amendment[s] 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  with  respect  to  new  fuel  in 
the  new  fuel  storage  racks  because  increasing 
the  fuel  enrichment  does  not  change  the 
conclusions  of  the  accident  analyses  or 
safety  limits  of  the  plant.  The  Keff  design 
limits  of  0.95  for  the  full  water  density 
condition  and  0.98  for  the  optimum 
moderation  condition  continue  to  be  meL 

C.  Increased  Allowable  Enrichment  of  Fuel 
in  the  Spent  Fuel  Storage  Racks 

1)  Operation  of  Joseph  M.  Farley  Units  1  & 
2  in  accordance  with  the  proposed  license 
amendment(s]  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  with 
respect  to  fuel  in  the  spent  fuel  storage  racks 
because  the  applicable  safety  limits  do  not 
change  and  are  within  the  bounds  previously 
established.  Neither  actuation  of  safety 
systems  nor  accident  mitigating  capabilities 
are  adversely  affected  by  operation  of  the 
plant  in  accordance  with  the  proposed 
license  amendment[s].  The  analysis 
demonstrates  that  the  proposed 
amendment|s]  does  not  pose  a  challenge  to 
installed  safety  systems.  Therefore,  no  new 
performance  requirements  are  being  imposed 
on  any  system  or  component  important  to 
safety  such  that  any  design  criteria  will  be 
exceeded.  The  implementation  of  the 
criticality  reanalysis  is  not  an  initiator  for 
any  of  the  postulated  FSAR  accidents 
analyzed,  iliis  analysis  does  not  impact 
accident  analyses  or  plant  accident 
scenarios.  The  analysis  does  not  impact  the 


accidents  as  analyzed  in  the  FSAR.  All 
accident  acceptance  criteria  continue  to  l>e 
met.  In  addition,  the  Keff  design  limit  of  0.95 
is  not  exceeded.  Therefore,  dose  calculations 
are  not  affected  by  this  reanalysis.  The 
ability  to  mitigate  the  consequences  of  any 
accidents  analyzed  in  the  FSAR  is  not 
adversely  affected  by  the  implementation  of 
the  criticality  reanalysis.  As  such,  the 
conclusions  presented  in  the  FSAR  remain 
valid  such  that  no  increase  in  radiological 
consequences  will  result. 

2)  The  proposed  license  amendment[sl 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  with  respect  to  fuel  in 
the  spent  fuel  storage  racks  because  no 
changes  are  being  made  to  fuel  which  affect 
fuel  handling  methods.  No  change  to  the 
plant  other  than  that  described  for  fuel  is 
being  made.  Thus,  no  new  failure  modes  are 
being  introduced.  Operation  of  the  plant  in 
accordance  with  the  proposed  license 
amendment|s)  will  not  create  any  initiators 
for  accidents,  including  any  accidents  that 
may  be  different  than  already  evaluated  in 
the  FSAR. 

3)  The  proposed  license  amendmentjsj 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  with  respect  to  fuel  In  the 
spent  fuel  storage  racks  because  increasing 
the  fuel  enrichment  does  not  change  the 
conclusions  of  the  accident  analyses  or 
safety  limits  of  the  plant.  The  Keff  design 
limit  of  0.95  continues  to  be  met. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  P.  O. 
Box  1369,  Dothan,  Alabama  36302 

Attorney  for  licensee:  James  H.  Miller. 
III.  Esq..  Balch  and  Bingham.  P.  O.  Box 
306. 1710  Sixth  Avenue  North, 
Birmingham.  Alabama  35201 

NRC  Project  Director:  Elinor  G. 
Adensam 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1, 2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendment  requests:  August 
21.1991 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  the  KW  value  of  Train  A  HPSl 
pump  from  696  KW  to  771  KW  and  the 
KW  value  of  Train  B  AFW  pump  from 
839  KW  to  903  KW.  These  changes  in 
KW  values  would  reflect  the  actual  KW 
loads  of  Train  A  HPSl  pump  motor  M- 
S1A-P02  and  Train  B  AFW  pump  motor 
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M-AFB-POl,  as  determined  by  a  revised 
diesel  generator  load  calculation. 

The  proposed  amendments  would  also 
chaitge  the  loading  sequence  for  the  24 
hour  diesel  generator  surveillance  tests. 
The  diesel  geneiators  are  currently 
loaded  to  approximately  110%  of  full 
load  for  the  Hrst  2  hours  of  the  24-hour 
run.  The  remaining  22  hours  run  at  100% 
of  fall  load.  The  diesel  manufacturer. 
Cooper  Bessemer,  has  recommended  a 
reverse  loading  sequence  of  100%  of  full 
load  for  the  first  22  hours  and  110%  of 
full  load  for  the  remaining  2  hours  of  the 
24-hour  loaded  surveillance  test.  Thus, 
the  proposed  amendments  would 
reverse  the  order  of  the  100%  and  110% 
load  runs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
i'censees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 

1  elow: 

Involve  a  wgnificant  increase  in  the 
probability  or  consequences  of  an  accident 
previoijsly  evaluated. 

The  diesel  generators  at  PVNGS  are 
manufactured  by  Cooper  Bessemer  with  a 
niuximum  rated  load  of  5oOO  iCW  for  each 
dteseL  During  a  postulated  accident 
condition,  the  total  load  on  each  diesel  is 
4991  KW  (Train  A)  and  5222  KW  (Train  B). 
Accordingly,  this  leaves  a  margin  on  each 
diesel  of  509  KW  (Train  A)  and  278  KW 
(Train  B).  The  addition  of  the  incremental 
KW  loads  on  Train  A  and  B  is  still  within  the 
capacity  of  the  dieseU  rated  load  as 
demonstrated  in  PVNGS  calculation  13-BC- 
DG-200.  revision  d,  and  therefore  would  not 
cause  diesel  generator  failure  by  overload.  A 
significant  margin  of  KW  for  each  diesel  train 
remains  after  incorporating  this  change.  As 
such,  this  change  will  not  impact  previously 
analyzed  accidents.  Also,  previous  load 
rejection  tests  of  the  diesel  generator  have 
confumed  that  this  change  would  not  impact 
the  capability  of  the  diesel  to  maintain  the 
remaining  safety-related  loads  which  may  be 
required  to  mitigate  the  consequences  of  an 
accident. 

The  reversed  engine  loading  sequence  is 
■equivalent  to  the  existing  surveillance  test 
and  is  not  disallowed  by  Regulatory  Guide 
1.108  which  states,  in  part,  "Demonstrate  full 
load  carrying  capabilities  for  an  interval  of 
not  less  than  24  hours,  of  which  22  hours 
should  be  at  a  load  equivalent  to  the 
continuous  rating  of  the  diesel  generator  and 

2  hours  at  a  load  equivalent  to  the  2  hour 
rating  of  the  diesel  generator."  Thus,  the 
reversed  sequence  can  be  considered 
functionally  identical  to  the  current  method 
used  for  the  24-hour  loading  test. 

Based  on  the  discussion  of  both  items 
above,  the  proposed  Technical  Specification 
amendments  will  not  involve  a  siftnificant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaloaled. 


The  revised  ratings  of  the  Train  A  HPSI 
pump  motor  M-S1A-P02  and  Train  B  AFW 
pump  motor  M-AFB-POl  do  not  impact  the 
existing  anatytis  of  an  accident  The 
proposed  change  will  reflect  the  actual  (i.e.. 
worst  case)  load  based  on  calculation  13-EC- 
DC-200.  revision  6.  Hie  change  will  not 
impact  1)  the  capability  of  the  diesel 
generator  to  supply  power  as  required,  and  2) 
the  load  refection  capability  of  the  diesel 
generator  to  reject  the  single  largest  load 
while  maintaining  voltage  and  frequency  as 
required,  ^io  safety-related  equipment 
supplied  by  the  diesel  generator  is  affected 
by  the  proposed  component  KW  revisions. 

In  additioa  the  nameplate  rated  loads  for 
each  pomp  motor  will  still  envelope  the 
revised  actual  KW  values  as  the  nameplate 
rated  load  for  the  Train  A  HPSI  pump  motor 
is  7B7  KW  while  the  revised  actual  load  is  771 
KW  and  the  rated  load  for  the  Train  B  AFW 
pump  motor  is  982  KW  while  the  revised 
actual  load  is  903  KW.  It  should  also  be  noted 
that  previous  surveillance  tests  73ST-XDG01, 
Class  lE  Diesel  Generator  and  Integrated 
Safeguards  Surveillance  Test-Train  A.  and 
73ST-XDG02.  Class  IE  Diesel  Generator  and 
Integrated  Safeguards  Surveillance  Test- 
Train  B,  have  successfully  shed  loads  in 
excess  of  those  proposed  in  this  amendment 
request  As  such,  no  new  failure  modes  will 
be  introduced  by  the  AFW  and  liPSI  pump 
motor  load  revisions. 

The  reversed  diesel  loading  sequence  is 
functionally  equivalent  to  the  existing 
sequence  in  testing  the  capabilities  of  the 
diesel  generator  to  operate  at  the  rated 
overload  conditions. 

Additionally,  the  reversed  sequence  has 
been  recommended  by  the  diesel  generator 
manufacturer  as  beneficial  in  lessening 
engine  component  wear  rales. 

Neither  of  the  two  amendment  items 
described  above  modify  the  design  or 
operation  of  plant  equipment.  Based  on  the 
discussions  above,  therefore,  the  proposed 
amendments  will  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

Involve  a  significant  reduction  in  a  margin 
of  safety. 

While  the  KW  revisions  sought  in  these 
amendments  represent  an  increase  to  the 
individual  HPSI  and  AFW  pump  motor  loads, 
it  should  Im  noted  that  the  refinements  within 
revision  6  to  calculation  13-EC-DG-200  (i.e.. 
the  use  of  vendor  test  data  along  with 
verification  of  equipment  rated  load  vs.  the 
connected  load]  have  resulted  in  an 
increased  margin  &om  that  currently  stated 
in  UFSAR  Table  8.3-3.  Approval  of  revision  6 
to  13EC-DC-200  has  resulted  in  a  net  increase 
in  KW  margin  for  each  diesel  of  147  KW  for 
Train  A  and  130  KW  for  Train  B. 

The  reversed  loading  sequence  and  the  KW 
revisions  do  not  impact  any  equipment 
important  to  safety  with  respect  to  its 
availability  and  ability  to  perform  its 
intended  safety  function.  The  proposed 
reversed  loading  sequence  meets  the 
guidance  of  Regulatory  Guide  1.108.  revision 
1.  Therefore,  the  proposed  Technical 
Specification  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensees'  analysis  and.  based  on  that 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12  East 
McIJowell  Road.  Phoenix.  Arizona  85004 

Attorney  for  licensees:  Arthur  C. 
Gehr,  Esq.,  Snell  *  Wilmer.  3100  Valley 
Center,  Phoenix,  Arizona  85073 

NRC  Project  Director  Theodore  R. 
Quay 

Arizona  Public  Service  Company,  et  al., 
Doclcet  Nos.  STN  50-528  and  STN  50- 
529,  Palo  Verde  Nuclear  Generating 
Station,  Units  1,  2,  and  3  Maricopa 
County,  Arizona 

Date  of  amendment  requests:  August 
28. 1991 

Description  of  amendment  requests: 
The  proposed  amendments  1}  resolve 
the  inconsistent  application  of 
exceptions  to  Technical  Specification 
(TS)  3.0.4;  2)  specify  an  acceptable  time 
limit  for  completing  a  missed 
surveillance  in  certain  circumstances 
and  also  clarify  when  a  missed 
surveillance  constitutes  a  violation  of 
the  operability  requirements  of  an  LCO 
(TS  4.0.3);  3)  make  clarifications  to  allow 
passage  through  or  to  operational  modes 
as  required  to  comply  with  action 
requirements  (TS  4.0.4);  and  4)  revise  the 
associated  Bases  to  incorporate  the 
revised  specifications  and  also  the 
guidance  provided  in  Generic  Letter  87- 
09.  These  proposed  changes  are  in 
response  to  Generic  Letter  87-09. 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for  i 
Operations  (LCO)  and  Surveillance 
Requirements". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
amendments,  by  resolving  the  inconsistent 
applications  of  exceptions  to  Specification 
3.0.4,  specifying  acceptable  time  limits  for 
completing  missed  surveillances,  and  making 
clarifications  allowing  passage  through  or  to 
operational  modes  as  required  to  comply 
with  action  requirements,  will  minimize 
unnecessary  shutdowns  and  restrictions  on 
mode  changes.  This  will  have  the  effect  of 
reducing  the  period  of  time  that  the  plant  is  in 
transition  modes  during  increasing  or 
decreasing  power  operation.  This  reduces  the 
probability  of  plant  transients  occurring 
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during  these  transitions  in  plant  status.  The 
proposed  changes  do  not  affect  plant 
equipment  configuration.  Therefore,  these 
amendments  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Create  the  possibility  of  a  new  or  different 
k'nd  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  amendments  will  minimize 
delays  in  plant  startup,  delays  in  returning  to 
power  from  a  lower  mode,  and  also  provide 
adequate  time  for  preplanning  the 
performance  of  missed  surveillance  tests.  The 
objective  of  GL  87-09  is  to  eliminate  overly 
restrictive  conditions  and  assumptions  within 
LCOs  3.0  and  4.0.  By  incorporating  the 
guidance  provided  in  this  GL,  the  proposed 
amendments  will  minimize  unnecessary  plant 
shutdowns  and  restrictions  on  mode  changes 
thereby  reducing  the  possibility  for  non- 
typical  operating  conditions  and  the  potential 
for  new  or  different  types  of  accidents.  The 
proposed  amendments  do  not  modify  the 
design  or  operation  of  plant  equipment,  and 
are  considered  Technical  Specification 
improvements.  Therefore,  the  proposed 
amendments  do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Involve  a  significant  reduction  in  a  margin 
of  safety. 

The  proposed  amendments,  by  eliminating 
the  existing  inconsistencies  and  overly 
restrictive  conditions  within  Specifications 
3.0.4,  4.0.3,  and  4.0.4.  provide  an  adequate 
level  of  plant  safety  at  PVNGS.  In  addition, 
the  proposed  amendments  make  no  changes 
to  safety  limits,  setpoints,  or  design  margins 
at  PVNGS.  Therefore,  the  proposed 
amendments  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road.  Phoenix,  Arizona  85004 

Attorney  for  licensees:  Arthur  C. 
Gehr,  Esq..  Snell  &  Wilmer.  3100  Valley 
Center,  Phoenix,  Arizona  85073 

NRC  Project  Director:  Theodore  R. 
Quay 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  October 
7.1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Pilgrim  Nuclear  Power  Station's  (PNPS) 
Technical  Specifications  by  relocating 
parts  of  section  3/4.12,  "Fire  Protection." 
into  Pilgrim's  Final  Safety  Analysis 
Report  (FSAR)  and  by  making  related 
changes  to  other  Technical  Specification 
sections  in  support  of  the  relocation. 


These  proposed  changes  were 
developed  in  accordance  with  the 
guidance  contained  in  NRC  Generic 
Letters  (GL)  86-10  and  88-12  and  are 
consistent  with  NRC  and  industry 
efforts  to  simplify  Technical 
Specifications.  The  associated  change  to 
the  FSAR  was  made  in  the  1991  update 
as  part  of  Revision  #13.  These  changes 
also  make  a  minor  administrative 
correction  unrelated  to  Fire  Protection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  (^oes  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Generic  Letter  88-12  encourages 
licensees  to  remove  unnecessary  fire 
protection  technical  specifications  and 
incorporate  the  technical  specification 
requirements  into  the  Fire  Protection 
Program.  The  technical  specification 
requirements  concerning  fire  protection  have 
been  incorporated  into  the  Pilgrim  Fire 
Protection  Plan  as  referenced  by  Pilgrim's 
FSAR.  This  change  to  fire  protection 
technical  specifications  is  administrative  only 
as  is  the  deletion  of  the  obsolete  reference  to 
"Appendix  A"  and  does  not  affect  current 
plant  practices.  Therefore,  this  proposed 
change  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Deletion  of  the  reference  to 
"Appendix  A"  is  strictly  administrative 
because  the  Appendix  no  longer  exists.  The 
proposed  change  to  fire  protection  does  not 
involve  any  physical  alteration  of  plant 
configurations,  changes  to  setpoints,  or 
operating  parameters.  It  is  an  administrative 
change  only  and  retains  all  existing  fire 
protection  requirements:  therefore,  it  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  fire  protection  portion  of  this  change  is  in 
accordance  with  GL86-10  and  88-12 
guidelines  for  incorporating  the  Fire 
Protection  Program  into  Pilgrims  FSAR.  The 
change  is  administrative  and  ensures  that  the 
Fire  Protection  Program  will  be  on  a 
consistent  status  with  other  plant  features 
described  in  the  FSAR.  The  Fire  Protection 
Program  retains  all  existing  fire  protection 
requirements  and,  therefore,  an  equivalent 
level  of  protection  has  been  assured  without 
a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied, 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe. 
Esq.,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199,  attorney  for  the 
licensee. 

NRC  Project  Director  Walter  R. 
Butler 

Carolina  Power  h  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  amendments  request.<ycioheT 
16,1991 

Description  of  amendments  request: 
The  proposed  amendment  will  raise  the 
minimum  pressure  at  which  the  high 
pressure  coolant  injection  (HPCI) 
system  is  required  to  be  OPERABLE 
from  greater  than  113  psig  to  greater 
than  150  psig.  The  proposed  change  is 
being  made  to  provide  an  additional 
margin  between  the  HPCI  steam  line 
low  pressure  isolation  setpoint 
(presently  established  at  greater  than  or 
equal  to  100  psig)  and  the  required  HPCI 
availability  pressure  (presently 
established  at  greater  than  113  psig). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated.  Previously  evaluated  accidents 
related  to  the  operation  of  the  HPCI  system 
which  involve  the  potential  for  an  increase  in 
the  probability  of  an  accident  are  identified 
in  Updated  FSAR  (Final  Safety  Analysis 
Report]  Sections  15.1.3  (subcooling)  and  15.5.2 
(increase  reactor  coolant  inventory).  These 
accidents  involve  inadvertent  initiation  of 
HPCI  system  operation  and  have  no  bearing 
on  the  reactor  vessel  pressure  at  which  HPCI 
system  operation  is  needed.  The  potential  for 
an  inadvertent  initiation  of  the  HPCI  system 
will  actually  be  reduced  by  increasing  the 
minimum  reactor  vessel  pressure  at  which 
the  HPCI  system  is  required  to  be 
operational.  All  other  analyzed  accidents  do 
not  involve  the  inadvertent  initiation  of  the 
HPCI  system.  Therefore,  the  proposed  change 
does  not  result  in  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  previously  evaluated.  Previously 
evaluated  accidents  related  to  the  operation 
of  HPCI  system  which  involve  the  potential 
for  an  increase  in  the  consequences  in  an 
accident  are  identified  in  Updated  FSAR 
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Sections  15.2^  (loM  of  auxiliary  power)  and 
15.2.6  (loss  of  feedwater).  These  accidents  are 
assumed  to  occur  at  100  percent  power  and 
have  no  bearing  on  the  minimum  reactor 
vessel  pressure  at  which  HPCI  system 
operation  is  needed.  Furthermore,  increasing 
the  miniinura  pressure  above  which  HPCI 
system  operability  is  required  will  not  alter 
the  availability  of  several  systems  which 
provide  adequate  alternate  methods  of 
backup  reactor  cooli.ig.  The  Low  Pressure 
Coolant  Injection  (LPCI)  system  and  the  Core 
Spray  system,  both  which  are  reqtiired  to  be 
OPERABLE  when  the  unit  is  operating  in 
OPERATIONAL  CONDITIONS  1.  Z  or  3  can 
also  provide  backup  core  cooling  in  the  event 
of  an  accident  when  the  reactor  pressure  is  in 
the  range  from  0  paid  up  to  ISO  psid.  Thos, 
increasing  the  minimum  reactor  pressore  at 
which  the  HPCI  system  required  OPERABLE 
from  greater  than  113  psig  to  greater  than  ISO 
psig  will  not  affect  the  availability  of 
adequate  backup  core  cooling  capability. 
Therefore,  the  proposed  change  will  not 
i..-8ult  in  a  significant  increase  in  the 
'  'jnsequences  of  an  accident  previously 
)  valuated. 

2.  The  proposed  amendment  does  not 
.reate  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  Increasing  the  minimum  reactor 
pressure  at  which  the  HPCI  system  is 
required  to  be  OPE31ABLE  will  not  cause  an 
unplanned  initiation  of  the  HPCI  system  or 
any  other  plant  system  or  equipment,  nor  will 
the  change  impede  the  initiation  of  any 
required  safety  systeni(s).  The  HPCI  system 
relies  on  the  containment  suppression  pod, 
condensate  storage  tank,  plant  D.C  elactrical 
system,  and  the  reactor  vessel  low  water 
level  and  drywell  high  pressure 
instrumentation  to  adequately  operate.  The 
proposed  increase  in  minimum  reactor 
pressure  at  which  the  hn>CI  system  would  be 
required  OPERABLE  will  not  affect  the 
equipment  of  these  systems,  nor  will  the 
change  affect  the  HPCI  system  itself. 
Therefore,  no  new  or  different  kind  of 
accident  than  that  previously  evaluated  nirill 
be  created. 

3.  The  proposed  amendment  does  not 
Involve  a  significant  reduction  in  the  margin 
of  safety.  As  stated  in  the  Updated  Final 
Safety  Analysis  Report  the  HPCI  system  is 
designed  to  provide  rated  coohng  water  flow 
for  reactor  pressures  ranging  from  1120  psid 
to  ISO  psid.  The  K>C1  system  is  not  designed 
to  provide  rated  cooling  water  flow  at  reactor 
pressure  below  ISO  psig.  At  reactor  operating 
pressures  ranging  from  0  psig  to  ISO  psig.  the 
Low  Pressure  Coolant  Injection  system  and 
Core  Spray  system  are  intended  to  provide 
the  backup  capability  to  inject  emergency 
core  cooling  water,  if  needed.  Therefore,  the 
proposed  change  to  increase  the  minimum 
reactor  pressure  at  which  the  HPCI  system  is 
required  to  be  OPERABLE  to  greater  than  ISO 
psig  will  not  significantly  reduce  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
.standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  University  ol  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director.  Elinor  G. 
Adensam 

Commoawealtii  Edison  Company, 
Docket  No.  STN  50-455.  Byron  Statkm. 
Unit  No.  2,  Ogle  County,  Illinois;  Docket 
No.  STN  50-457.  Braidwood  Station,  Unit 
No.  2.  Will  County,  Illinois 

Date  of  application  for  amendments: 
June  28, 1991 

Description  of  amendments  request 
The  proposed  amendment  would  revise 
a  portion  of  the  Technical  Specification 
Tables  2.2-1  and  3.3-4,  Reactor  Trip 
System  Instrumentation  Trip  Setpointa 
and  Engineered  Safety  Features 
Actuatioa  System  Instrumentation  Trip 
Setpointa,  respectively.  New  setpoints 
are  specified  for  the  Low-Low  Steam 
Generator  Level-Reactor  Trip/Auxiliary 
Feedwater  Initiation  and  the  High-High 
Steam  Generator  Level-Turbine  Trip/ 
Feedwater  Isolation  for  the  Unit  2  Model 
D-S  Steam  Generators.  These  changes 
are  necessitated  by  a  proposed 
modification  to  relocate  the  lower 
sensing  tap  of  the  Unit  2  Steam 
GenerattR'  Level  instrumentation  to 
improve  the  exhibited  level  indication 
performance  during  secondary  system 
transients  and  low  power  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Aa  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  stafTs  review  is  presented  below. 
The  proposed  amendment  involves 
several  changes  as  follows: 

1.  For  Byron.  Unit  2,  and  Braidwood. 
Unit  2.  steam  generators  (SG),  the  low- 
low  SG  water  level  reactor  TRIP 
SETPOINT  in  Table  2.2-1  of  the 
Technical  Specification  (TS)  is  changed 
from  greater  than  or  equal  to  \7%  of  the 
old  instnunent  span  to  greater  than  or 
equal  to  36.3%  of  the  new  instrument 
span.  The  corresponding  ALLOWABLE 
VALUE  is  changed  from  greater  than  or 
equal  to  15.3%  of  the  old  instrument 
span  to  greater  than  or  equal  to  35.4%  of 
the  new  instrument  span.  The  current 
vahies  for  TOTAL  ALLOWANCE  (TA). 
Z,  and  SENSOR  ERROR  (SE)  are 
replaced  by  N.A. 


2.  The  high-high  SG  water  level 
turbine  trip  and  feedwater  isolation 
TRIP  SETPOINT  in  Table  3.3-4  of  the  TS 
is  changed  from  less  than  or  equal  to 
78.1%  of  the  old  instnmient  span  to  less 
than  to  equal  to  80.8%  of  the  new 
instrument  span.  The  corresponding 
ALLOWABLE  VALUE  is  changed  from 
less  than  or  equal  to  79.9%  of  the  old 
instrument  span  to  less  than  or  equal  to 
82.8%  of  the  new  instrument  span.  The 
current  values  for  TA,  Z,  and  SE  are 
replaced  by  18.9. 12.02,  and  3Z 
respectively. 

3.  The  low-low  SG  water  level 
auxiliary  feedwater  initiation  TRIP 
SETPOINT  in  Table  3.3-4  of  the  TS  is 
changed  from  greater  than  or  equal  to 
17%  of  the  old  instrument  span  to  greater 
than  or  equal  to  36.3%  of  the  new 
instrument  span.  The  corresponding 
ALLOWABLE  VALUE  is  changed  from 
greater  than  or  equal  to  15.3%  of  the  old 
instrument  span  to  greater  than  or  equal 
to  35.4%  of  the  new  instrument  span. 
The  current  values  for  TA,  Z.  and  SE  are 
replaced  by  N.A.. 

4.  Because  Braidwood,  Unit  2,  fuel 
cycle  3  is  scheduled  to  begin  in 
November  1991.  the  proposed  TS 
changes  and  the  corresponding 
modifications  to  relocate  the  lower 
sensing  tab  of  the  Unit  2  steam 
generator  will  not  t>e  effective  imtil  the 
start  of  fuel  cycle  4.  Therefore,  for 
Braidwood,  Unit  2,  the  above  proposed 
TS  changes  will  only  be  effective  for 
cycle  4  and  after.  The  existing  TS  will 
remain  through  cycle  3. 

The  following  analysis  of  the 
proposed  changes  for  the  evaluation  of 
no  significant  hazards  consideration  is 
in  accordance  with  the  standards  set 
forth  in  10  CFR  50.92(c). 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated 

The  proposed  modification  to  the  D-5 
steam  generator  tap  location  will  not 
increase  the  probability  of  an  accident 
previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR), 
Evaluations  and  reanalysis  have 
determined  that  the  modification  of  the 
D-5  steam  generator  tap  locations  and 
level  setpoints  will  not  affect  any 
equipment  or  circumstances  assumed  in 
the  UFSAR  accidents.  Results  from  the 
reanalysis  were  either  bounded  by 
previous  analyses  or  insignificantly 
changed.  The  replacement  transmitters 
are  the  same  model  as  the  current 
transmitters  but  they  will  have  a 
different  range.  The  replacements  will 
have  identical  characteristics  compared 
to  the  current  transmitters  such  that  a 
feedwater  malfunction  event  resulting 
from  transmitter  error  will  be  no  more 
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probable  than  already  assumed  in  the 
UFSAR.  No  new  limiting  single  failure  is 
introduced  by  the  proposed  change. 
Therefore,  there  is  no  potential  for  an 
increase  in  the  dose  releases  and  the 
consequences  of  an  accident  previously 
evaluated  in  the  UFSAR  are  not 
increased. 

Since  the  proposed  changes  do  not 
affect  the  initiating  event  of  any 
accident  and  the  safety  functions 
associated  with  the  SG  are  not  affected 
by  the  revised  D-5  SG  tap  locations  and 
level  setpoints,  the  proposed 
amendment  changes  would  not  involve 
a  significant  increase  in  the  probabiUty 
or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated 

The  revised  level  instrumentation  will 
utilize  lower  taps:  otherwise,  its  function 
remains  the  same.  No  new  modes  of 
operation  have  been  introduced  by  this 
modification.  Since  the  accident 
analysis  conclusions  as  presented  in 
Chapter  15  of  the  UFSAR  are  bounding 
and  remain  valid,  and  no  new  failure 
mechanism  has  been  introduced  by  the 
proposed  changes,  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety 

New  Safety  Analysis  Limits  (SAL) 
have  been  incorporated  for  the  steam 
generator  water  low-low  level  and  high- 
high  level  trip  functions.  The  Technical 
Specification  trip  setpoints  have 
accounted  for  instrument  uncertainties 
to  ensure  that  the  SAL  is  not  exceeded. 
The  consequences  of  previously 
evaluated  accidents  have  either  been  re- 
evaluated or  re-  analyzed  assuming  the 
revised  SAL  The  results  are  either 
bounded  by  previous  analyses  or 
insignificantly  changed.  In  all  cases,  the 
results  are  within  the  applicable 
designing  and  safety  criteria,  and  the 
conclusions  of  the  UFSAR  remain  valid. 
Furthermore,  the  modification  will 
improve  safety  since  the  modified 
system  will  be  less  susceptible  to 
feedwater  transients,  thus,  reducing  the 
potential  for  unnecessary  reactor  and 
turbine  trips  and  avoiding  unnecessary 
transients  on  the  primary  and  secondary 
systems.  Therefore,  the  proposed 
modification  does  not  result  in  a 
significant  reduction  in  the  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  For  Byron,  the  Byron  PubUc 
Library,  109  N.  Franklin.  P.  O.  Box  434. 
Byron.  Illinois  61010;  for  Braidwood.  the 
Wilmington  Township  Public  Library. 
201  S.  Kankakee  Street.  Wihningtoa 
Illinois  60481. 

Attorney  to  licensee:  Michael  L  Miller. 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  eoe9a 

NRC  Project  Director  Richard  J. 
Barrett 

CommoDwealtfa  Edisoo  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  Cotmty.  Illinois 

Date  of  application  for  amendments: 
October  11. 1991 

Description  of  amendments  request 
The  pixjposed  amendments  would 
change  the  Technical  Specifications  to 
revise  a  position  title,  revise  approval 
authority  and  add  the  Radiation 
Protection  Program  and  High  Radiation 
Area. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
signiricant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

a.  Position  Title  Change  (Section  6.1.G) 
The  proposed  Technical  Specification 

changes  nomenclature  not  functionality.  The 
intent  of  the  proposed  Technical 
Specification  remains  the  same  as  the  current 
Technical  Specification.  Thus,  there  is  no 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

b.  Revision  of  Approval  Authority  (Section 
e.l.G.l.b) 

The  proposed  Technical  Specification 
retains  the  overall  authority  for  the  station 
audit  function  with  the  same  position.  The 
current  Technical  Specification  delegates  the 
responsibility  for  the  program.  Therefore, 
allowing  delegation  of  approval  authority 
impacts  the  implementation  not  the  intent  of 
the  Technical  Specification.  Thus,  there  is  no 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

c.  Addition  of  the  Radiation  Protection 
Program  and  High  Radiation  Area  (Sections 
e.11  and  6.12) 

The  proposed  change  affects 
administrative  controls  exercised  to  restrict 
access  to  high  radiation  areas  by  plant 
personnel  and  does  not  affect  plant  system 
safety. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previotuly 
evaluated  because: 

a.  Position  Title  Change  (Section  &1.G) 

The  proposed  Technical  Specification 
introduces  no  new  actions  or  components. 
Therefore,  it  creates  no  new  or  different  kind 


of  accident  from  any  accident  previously 
evaluated. 

b.  Revision  of  Approval  Authority  (Section 
6.1.G.l.b) 

The  proposed  Technical  Specification 
functions  like  the  current  Technical 
Specification.  It  differs  in  minor  detail  only. 
Therefore,  it  creates  no  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

c  Addition  of  the  Radiation  Protection 
Program  and  High  Radiation  Area  (Sections 
6.11  and  6.12) 

The  proposed  change  affects 
administrative  controls  exercised  to  restrict 
access  to  high  radiation  areas  by  plant 
personnel  and  does  not  relate  to  plant  system 
safety.  Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because: 

a.  Position  Htle  Change  (Section  ai.G) 
The  proposed  Technical  Specification 

concerns  nomenclature  only.  Therefore  it 
does  not  affect  the  margin  of  safety. 

b.  Revision  of  Approval  Authority  (Section 
ei.G.l.b) 

Although  administrative  in  nature,  the 
proposed  Technical  Specification  does  cause 
a  small  decrease  in  the  margin  of  safety  due 
to  the  removal  of  one  line  of  approval 
authority.  However,  the  wording  for  this 
specification  is  standard  for  the  industry  and 
does  not  pose  a  significant  reduction  in  the 
margin  of  safety. 

c.  Addition  of  the  Radiation  Protection 
Program  and  High  Radiation  Area  (Sections 
6.11  and  &12) 

The  proposed  change  is  administrative  in 
nature  and  does  not  alter  tlie  manner  in 
which  equipment  required  for  the  safe 
operation  of  the  plant  is  operated.  There  are 
no  setpoints  or  operational  limitations  being 
altered  or  changed  as  a  result  of  this  revision. 
The  changes  will  not  affect  the  administrative 
Umits  in  place  and  will  not  reduce  the 
station's  ability  to  enforce  these  limits. 
Therefore,  this  change  has  no  effect  on  the 
margin  of  plant  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
st.indards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixon,  Illinois  61021. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60690 

NRC  Project  Director  Hichard  ]. 
Barrett 
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Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  amendment  request-  October 
8,1991 

Description  of  amendment  request: 
The  proposed  amendment  will  reword  a 
surveillance  requirement  in  Technical 
Specification  (TS)  Section  4.1.1.6(b)  for 
reactor  coolant  system  average 
temperature  in  Modes  1  and  2,  reword  a 
footnote  in  TS  Section  3.4.1.1  for  reactor 
coolant  loops  in  operation,  and  replace 
"intermediate"  with  "wide"  in  Bases 
Section  2.2..  "Reactor  Trip  System 
Interlocks." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1. Involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  will  have  no  effect'on  limiting 
conditions  for  operation  or  the  surveillance 
requirements. 

No  design  basis  accidents  are  affected  by 
these  changes.  Therefore,  there  is  no  impact 
on  the  probability  of  occurrence  or  the 
consequences  of  any  design  basis  events.  No 
safety  systems  are  adversely  affected  by  the 
change.  No  failure  modes  associated  with  the 
changes  are  identified.  Previous  analyzed 
accidents  are  not  affected.  The  proposed 
change  for  Section  4.1.1.6  will  have  no  impact 
on  the  performance  of  the  surveillance 
requirements.  The  changes  in  Section  3.4.1.1 
and  Bases  for  Section  2.2.  are  editorial  in 
nature  either  to  reflect  as-built  plant 
conditions  or  to  make  them  consistent  with 
the  design  basis  assumptions. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  There  is 
no  impact  on  plant  response  to  the  point 
where  it  can  tie  considered  a  new  accident, 
and  no  new  failure  modes  are  introduced. 

The  proposed  changes  include  rewording  of 
a  surveillance  requirement  in  Section  4.1.1.6 
and  a  footnote  in  Section  3.4.1.1  and  revise  a 
word  in  Bases  Section  2.2.,  Reactor  Trip 
System  Interlocks,  Limiting  Safety  System 
Settings. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change[s|  [do]  not  directly  affect  any 
protective  t)oundarie8  nor  [do  they]  impact 
the  safety  limits  for  the  boundaries.  There  are 
no  adverse  impacts  on  the  protective 
boundaries,  safety  limits,  or  margins  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard. 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  amendment  request:  February 
21. 1991 

Description  of  amendment  request: 
The  proposed  change  provides  pressure/ 
temperature  limits  for  the  reactor 
coolant  system  and  the  reactor  vessel 
which  conform  to  Regulatory  Guide  1.99. 
Revision  2.  as  required  by  NRC  Generic 
Letter  88-11. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposal  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
amendment  incorporates  the  required 
changes  to  the  reactor  vessel  (RPV) 
irradiation  embrittlement  sections  pertaining 
to  the  RPV  heat-up  and  cool-down  cur\e8. 
The  analysis  resulting  in  these  revisions  was 
requested  by  the  NRC  in  Generic  Letter  88-11 
which  implemented  Revision  2  of  Regulatory 
Guide  1.99. 

The  proposed  amendment  of  the  Technical 
Specifications  does  not  increase  the 
probability  or  consequences  of  an  accident. 
This  amendment  invokes  the  more  accurate 
analysis  of  neutron  irradiation  effect  on  RPV 
beltline  materials  as  required  by  the  NRC  in 
Generic  Letter  88-11  and  Regulatory  Guide 
1.99  Rev.  2.  No  physical  changes  to  the  Fermi 
2  plant  will  be  made  and  no  change  to  the 
normal  operation  of  the  plant  will  be  made 
through  implementation  of  this  imendment, 
except  that  the  curve  used  for  hydrostatic 
and  leak  testing  has  been  made  more 
restrictive  to  better  protect  the  reactor  vessel. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  revises  the  technical 
speciHcation  heat-up  and  cool-down  curves 
as  affected  by  long-term  RPV  beltline 
material  neutron  irradiation.  Based  upon 
more  accurate  methods,  described  in 
Regulatory  Guide  1.99  Rev.  2.  and  actual 
fluence  data  the  need  for  more  restrictive 
limits  later  in  plant  life  has  been  eliminated. 
The  hydrostatic  test  curve  was  made  more 
restrictive  based  on  a  more  conservative 
fracture  mechanics  analysis.  No  changes  are 
being  made  to  the  design  or  functional 
characteristics  of  any  system  or  component. 
No  components  will  be  added,  deleted,  or 


modified  by  this  amendment.  None  of  the 
UFSAR  Chapter  15  Accident  Analyses  are 
being  altered.  Therefore,  this  amendment 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  previously 
evaluated  in  the  UFSAR. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  amendment 
does  not  reduce  the  margin  of  safety  as 
defined  in  the  bases  of  the  Technical 
Specifications.  The  proposed  amendment 
incorporates  the  analysis  of  the  Fermi  2  RPV 
for  irradiation  embrittlement  into  the  TS 
curves.  The  analysis  conforms  to  the  NRC 
guidance  contained  in  Regulatory  Guide  1.99 
Revision  2  as  requested  by  Generic  Letter  88- 
11. 

Implementation  of  this  amendment 
conforms  to  the  latest  and  most  accurate 
predictive  model  accepted  by  the  NRC. 
Additional  accuracy  has  been  achieved  by 
the  inclusion  of  the  results  of  the  flux  wire 
dosimetry  capsule  analysis  for  prediction  of 
neutron  fluence  on  the  RPV  beltline 
materials.  This  analysis  was  completed  by 
General  Electric  on  the  flux  wires  from  the 
capsule  removed  from  the  RPV  inner  wall 
t)eltline  region  during  the  first  refueling 
outage.  More  restrictive  limits  for  hydrostatic 
testing  have  been  included  by  the  use  of  a 
more  conservative  fracture  mechanics 
analysis.  The  cumulative  effect  of  these 
changes  does  not  significantly  reduce  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

Attorney  for  licensee:  John  Flynn. 
Esq..  Detroit  Edison  Company.  2000 
Second  Avenue.  Detroit.  Michigan  48226. 

NRC  Project  Director:  L.  B.  Marsh. 

Duquesne  Light  Company,  et.  al..  Docket 
No.  50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  amendment  request:  July  15, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Appendix  A  Technical  Specifications 
(TS)  3.4.1.6.  3.4.9.1.  and  3.4.9.3. 
Specifically,  the  amendment  would:  1) 
revise  TS  3.4.1.6  by  changing  "or"  to 
"and"  to  ensure  both  the  actual 
pressurizer  level  and  secondary  water 
temperature  of  each  steam  generator 
conditions  are  in  effect  to  mitigate  the 
consequences  of  starting  a  reactor 
coolant  pump,  2)  revise  Figures  3.4-2  and 
3.4-3  (TS  3.4.9.1)  to  extend  the 
applicability  of  the  heatup  and 
cooldown  curves  to  16  effective  full 
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power  years  (EFPY).  and  3)  revise  TS 
3.4.9.3  because  the  over-pressure 
protection  system  (OPPS)  pressure 
sctpoint  and  enable  temperature  will 
change  with  the  incorporation  of  the 
new  18  EFPY  curves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  new  16  EFPY  curves,  as  well  as  the 
9.5  EFPY  curves,  were  developed  in 
accordance  with  the  methodology    ■ 
provided  in  Regulatory  Guide  1.99 
Revision  2.  By  using  the  new  16  EFPY 
curves,  the  OPPS  pressure  setpoint  and 
enable  temperature  have  been  updated 
to  extend  their  applicability  to  16  EFPY. 
Changing  the  requirement  from  "or"  to 
"and"  in  TS  3.4.1.6  provides  additional 
assurance  that  the  reactor  coolant 
system  will  be  protected  against 
overpressure  transients  and  will  not 
exceed  the  limits  of  10  CFR  Part  50. 
Appendix  G.  The  proposed  changes  do 
not  involve  any  physical  modifications 
to  the  facility  and  do  not  affect  the 
manner  by  which  the  facility  is 
operated.  Therefore,  the  proposed 
changes  will  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  new  heatup  and  cooldown  curves 
were  developed  in  accordance  with  the 
methodology  used  to  determine  the 
current  curves  and  are  consistent  with 
the  methodology  set  forth  in  the 
regulations.  Changing  TS  3.4.1.6  from 
"or"  to  "and"  ensures  both  conditions 
are  in  effect  to  mitigate  the 
consequences  of  starting  a  reactor 
coolant  pump.  These  changes  do  not 
affect  the  manner  in  which  the  facility  is 
operated,  therefore,  they  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
revised  heatup  and  cooldown  curves, 
the  OPPS  pressure  setpoint  and  enable 
temperature,  and  the  change  to  TS 
3.4.1.6  will  continue  to  ensure  the 
reactor  coolant  system  will  be  protected 
from  pressure  transients  at  low 


temperatures.  The  proposed  changes  do 
not  affect  the  manner  by  which  the 
facility  is  operated  or  involve  changes  to 
equipment  or  features  which  affect  the 
operational  characteristics  of  the 
facility,  therefore,  they  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

A  ttomey  for  licensee:  Gerald 
Chamoff.  Esquire.  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman.  Potts  ft 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Entergy  Operations.  Inc.,  et  al..  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  amendment  request-  May  10. 
1991 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  (TSs)  in  TS  3/ 
4.6.1.9,  "Containment  Purge  System." 
and  the  associated  TS  Bases.  The 
changes  would  replace  the  cumulative 
time  limitation  on  the  operation  of  the 
containment  purge  system  and  opening 
of  the  associated  20-inch  isolation 
valves  with  certain  safety-related 
criteria  to  be  included  in  the  limiting 
condition  for  operation  (LCO).  The 
action  statements  and  Bases  would  be 
changed  to  reflect  this  change  in  the 
LCO.  In  addition,  the  action  statements 
would  be  changed  to  allow  isolation  of  a 
containment  penetration  by  other  means 
than  an  operable  isolation  valve, 
provided  the  measured  leakage  rate 
through  the  isolated  penetration  meets 
the  surveillance  requirement  for  leakage 
of  an  operable  isolation  valve  (TS 
4.6.1.9.2).  Surveillance  requirement  TS 
4.6.1.9.1  would  be  changed  to  require  the 
verification  of  the  closure  of  the  20-inch 
containment  supply  and  exhaust 
isolation  valves  every  31  days  instead  of 
the  presently  specified  7-day 
determination  of  the  cumulative  time 
that  these  valves  have  been  open. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


a.  No  significant  increaae  in  the  probal>ilitv 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

(1)  The  UFSAR  (Updated  Final  Safety 
Analysis  Repori]  does  not  assume  a 
malfunction  or  failure  of  the  containment 
purge  system  or  any  component  thereof  to  be 
an  initiating  event  in  any  accident  analysis 
nor  does  it  consider  misoperation  of  the 
system  to  be  an  initialing  event.  The 
proposed  changes  will  not  alter  or  otherwise 
change  these  assumptions.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

(2]  The  UFSAR  contains  an  evaluation  of 
the  radiological  consequences  of  a  postulated 
LOCA  conservatively  assuming  that  the  20 
inch  purge  valves  are  open  for  S  seconds  (4 
second  isolation  lime  plus  1  second  for 
conservatism)  following  the  onset  of  the 
accident.  Although  the  proposed  change 
could  allow  the  HVP  [High  Volume  Purge) 
valves  to  be  open  for  a  longer  period  of  time 
than  is  allowed  by  the  current  TS,  these 
proposed  changes  do  not  decrease  the 
isolation  time  associated  with  the 
containment  isolation  valves  nor  violate  the 
assumptions  or  results  of  this  evaluation. 
Furthermore,  the  specified  criteria  will  limit 
the  use  (hence  the  cumulative  time)  of  the 
HVP  to  only  those  pre-approved  uses. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  are  not  increased. 

(3)  Therefore,  the  probability  or 
consequences  of  previously  evaluated 
accidents  are  not  increased. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  front  any  pre\'iously  analyzed. 

(1)  The  proposed  changes  will  not  require 
the  addition,  deletion  or  modification  of  any 
plant  hardware  and  no  new  modes  of  plant 
operation  or  testing  are  introduced. 

(2)  The  method  by  which  any  safety-related 
system  performs  its  function  will  not  be 
changed.  In  addition,  the  methods  for 
verifying  component  or  system  operability 
will  not  change. 

(3)  Therefore,  operating  the  plant  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

(1)  The  proposed  changes  do  not  affect  the 
methodology  used  in  the  offsite  dose  analysis 
nor  the  acceptance  criteria  associated  with 
any  accident  analysis. 

(2)  The  proposed  changes  do  not  affect  the 
4-second  isolation  time  of  the  20  inch 
containment  purge  valves. 

(3)  This  change,  therefore,  will  not  involve 
a  reduction  in  the  margin  of  safety. 

Based  on  the  atrave  evaluation,  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor. 
Washington,  DC  20005-3502 

NRC  Project  Director  John  T.  Larkins 

Entergy  Operations,  Inc..  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  amendment  request:  October 
18.1991 

Description  of  amendment  request: 
The  proposed  change  to  the  Grand  Gulf 
Nuclear  Station  (GGNS)  Technical 
Specifications  (TS)  would  delete  the 
requirement  to  perform  a  daily 
surveillance  verifying  the  measured 
recirculation  system  drive  flow  to  be 
less  than  or  equal  to  the  established 
drive  flow  for  a  given  flow  control  valve 
position. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(aJ.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  proposed  change  to  the  GGNS  TS  does 
not  involve  an  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  only 
removes  a  requirement  determined  to  be 
redundant  to  existing  requirements  and  has 
no  meaningful  value  from  a  safety  point  of 
view.  With  operable  RPS  [Reactor  Protection 
System]  instrumentation  and  periodic  core 
flow  calibration,  the  accuracy  of  the  APRM- 
FBSTP  [Average  Power  Range  Monitor  -  Flow 
Biased  Simulated  Thermal  Power]  trip  is 
assured.  Deviations  or  trends  away  from 
established  core-flow  and  drive-flow 
conditions  will  continue  to  be  indicated  by 
performance  of  the  surveillances  required 
under  TS  3/4.4.1.2.  In  addition,  the  proposed 
change  is  expected  to  result  in  an 
unquantifiable  decrease  in  the  probability  of 
previously  evaluated  accidents  through  the 
resulting  reduction  in  control  room  operator 
burden. 

b.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  no  new  modes  of  operation  or 
changes  to  plant  design  are  involved.  The 
scope  of  the  proposed  change  is  strictly 
limited  to  the  deletion  of  the  daily 
surveillance  requirement  specified  by  Note 
(h)  which  has  been  determined  to  involve  no 


significant  change  to  the  protection  afforded 
by  existing  surveillances. 

c.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  change  does  not  involve  a 
reduction  in  a  margin  of  safety  because  the 
relationships  (under  TS  3.2.2)  used  to 
establish  the  APRM  Flow-Biased  Simulated 
Thermal  Power-High  scram  and  Flow-Biased 
Neutron  Flux-Upscale  control  rod  block  trip 
setpoints  will  remain  unchanged.  The  APRM- 
indicated  recirculation  loop  drive  flows  will 
continue  to  be  appropriately  checked  to 
ensure  that  their  established  relationship  to 
total  core  is  preserved  or  accounted  for  under 
other  TS.  All  other  OPERABIUTY  and 
Surveillance  Requirements  associated  with 
the  affected  instrumentation  remain 
unchanged.  It  should  also  be  noted  that  the 
current  redundancy  of  surveillance 
requirements  does  not  reflect  a  margin  of 
safety  but  rather  a  situation  which,  if  carried 
to  extremes,  would  constitute  a  serious  safety 
concern. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFll  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120 

Attorney  for  licensee.  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  12th  Floor. 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Florida  Power  and  Light  Company,  et  al., 
Docket  Nos.  50-335  and  50-389,  St.  Lucie 
Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  October 
17,1991 

Description  of  amendment  request: 
The  proposed  amendments  would  (1) 
include  the  required  updating  of  the 
operating  licenses  with  the  standard 
license  condition  as  stated  in  Generic 
Letter  86-10.  Section  F;  (2)  revise  the 
Unit  1  and  Unit  2  Technical 
Specifications  to  delete  Sections  3/ 
4.3.3.7,  3/4.7.11,  3/4.7.12.  and  8.2.2.e:  and 
(3)  add  Section  6.5.1.6.n  to  the  Technical 
Specifications.  The  proposed 
amendments  are  also  in  accordance 
with  the  guidelines  stated  in  Generic 
Letter  88-12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment[s]  would  not 


involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acridpnt 
previously  evaluated. 

The  proposed  amendment[s]  [do]  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  an 
administrative  in  nature. 

The  proposed  changes  are  in  accordance 
with  the  guidelines  of  Generic  Letter  88-12 
which  provide  for  the  removal  of  the  fire 
protection  requirements  from  the  Technical 
Specifications  in  four  major  areas:  fire 
detection  systems,  fire  suppression  systems, 
fire  barriers,  and  fire  brigade  staffing 
requirements.  The  existing  administrative 
control  requirements  related  to  fire  protectior 
audits  would  be  retained.  Additional 
programmatic  requirements  have  been 
retained  or  included  in  the  administrative 
controls  to  address  the  Fire  Protection 
Program  equivalent  to  the  requirements  for 
other  programs  implemented  by  license 
condition. 

(2)  Use  of  the  modified  specifications 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  use  of  [these]  modified  specifications 
can  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  since  the  proposed 
changes  do  not  involve  any  physical 
alterations  to  the  facility,  any  changes  to 
setpoints,  or  any  changes  to  the  operating 
parameters. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  Operating 
Licenses  and  Technical  Specifications  are 
consistent  with  the  guidelines  of  Generic 
[L]etter  88-12,  are  administrative  in  nature, 
and  further  the  goal  of  Technical 
Specification  improvement  as  delineated  in 
other  NRC  policy  statements.  The  proposed 
changes  do  not  decrease  the  level  of  fire 
safety.  The  change[s]  will  provide 
administrative  and  operational  controls  on 
the  fire  protection  program  that  are 
comparable  to  those  for  other  programs 
implemented  by  license  condition  and  also 
[assure]  an  equivalent  level  of  protection. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 1. 
Street.  N.W..  Washington,  D.C.  20036 

NRC  Project  Director  Herbert  N. 
Berkow 
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GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County,  New 
Jersey 

Date  of  amendment  request:  October 
9.1991 

Description  of  amendment  request' 
The  proposed  amendment  would  revise 
Technical  Specification  Sections  3.1.B.3 
and  3.10.C.2  to  establish  additional 
requirements  for  the  availability  of 
Local  Power  Range  Monitors  (LPRM) 
associated  with  the  Average  Power 
Range  Monitoring  (APRM)  system. 
These  additional  requirements  will 
further  restrict  the  allowable  number  of 
out  of  service  LPRM/APRM  detectors  in 
order  to  ensure  a  sufficient  response  to 
regional  thermal  hydraulic  oscillations 
in  the  reactor  core  to  prevent  violation 
of  the  Minimum  Critical  Power  Ratio 
(MCPR)  safety  limit.  The  change  request 
also  identifies  a  lower  bound  MCPR 
operating  limit  for  each  cycle  as 
identified  in  the  Core  Operating  Limits 
Report  (COLR).  The  limit  shall  be 
greater  than  or  equal  to  1.47. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

GPU  Nuclear  Corporation  has 
determined  that  operation  of  Oyster 
Creek  in  accordance  with  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluted  since  the  activity  is 
within  current  design  basis  for  the  affected 
transient.  Also  the  existing  plant 
configuration  and  method  of  operation  are 
not  changed  by  this  [Technical  Specification 
Change  Request]  TSCR. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  since  the  activity 
previously  described  is  of  the  same  type 
previously  considered  (i.e.,  the  potential  for 
power  oscillations).  Also,  the  existing  plant 
configuration  and  method  of  operation  are 
not  changed  by  this  TSCR. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  since  neither  the  fuel 
integrity  limits  nor  the  procedural 
requirements  for  established  limiting 
conditions  for  operation  are  exceeded.  Also, 
the  existing  plant  configuration  and  method 
of  operation  are  not  changed  by  this  TSCR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 


Reference  Department,  101  Washington 
Street.  Toms  River.  New  Jersey  08753 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr..  Esquire.  Shaw,  Pittman,  Potts  A 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
September  5, 1991 

Description  of  amendment  request: 
Amendment  No.  147  to  the  TMI-1 
Operating  License  was  issued  on 
December  13, 1988  to  provide  Technical 
Specifications  (TSs)  for  the  Reactor 
Coolant  Inventory  "rracking  System 
(RCITS).  At  that  time  the  NRC  stipulated 
that  the  TS  was  effective  only  until  the 
end  of  operating  cycle  No.  8  and  that  the 
GPU  Nuclear  Corporation  must  submit  a 
revision  to  the  TS  at  the  end  of  the  cycle 
consistent  with  the  revised  Standard 
TSs  which  were  to  be  issued  by  the  NRC 
in  1991.  This  Technical  Specification 
Change  Request  (TSCR)  is  to  comply 
with  that  stipulation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  h&zards 
consideration,  which  is  presented 
below: 

GPU  Nuclear  has  determined  that  this 
TSCR  poses  no  significant  hazards  as  defined 
in  10  CFl^  50.92  in  that  operation  of  TMI-1  in 
accordance  with  the  proposed  amendment 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  Deleting 
the  "note"  in  Technical  Specification  Section 
3.24,  which  provides  operability  requirements 
only  to  the  end  of  Cycle  8,  does  not  involve 
any  changes  to  the  design  of  the  RCITS 
System  or  applicable  procedures.  Since  this  is 
an  administrative  change  permitting 
continued  implemejitation  of  TS  3.24  during 
future  operating  cycles,  it  has  no  effect  on  the 
probability  of  occurrence  or  consequences  of 
any  accidents  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
difficult  kind  of  accident  from  any  accident 
previously  evaluated. 

The  administrative  change  requested 
herein  does  not  modify  the  existing  plant 
configuration,  or  existing  procedures,  nor 
create  new  ones.  As  such,  this  TSCR  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  administrative  change  requested 
herein  does  not  affect  the  plant  configuration, 
procedures  or  operation.  RCITS  is  an 
information  system  which  is  intended  to 
enhance  the  accident  monitoring  capability 


and  does  not  reduce  safety.  As  such,  margin 
of  safety  is  unaffected  by  this  TSCR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  Blake. 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  request: 
September  13, 1991 

Description  of  amendment  request: 
This  request  revises  a  previous 
amendment  request  dated  February  15, 
1991,  which  was  noticed  in  the  Federal 
Register  on  July  10. 1991  (56  FR  31435). 
This  request  makes  miscellaneous 
administrative  changes  to  the  Technical 
Specifications  (TS)  including  correction 
of  typographical  errors,  deletion  of 
obsolete  references  and  clarifications  to 
the  language  contained  in  the  TS  to 
achieve  consistency  between  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Analysis  of  Significant  Hazards 

Per  10  CFR  50.92,  a  proposed  amendment 
will  involve  a  significant  hazards 
considerations  if  the  proposed  amendment 
does  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed  or  evaluated,  or 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

Criterion  1 

The  proposed  chatiges  are  purely 
administrative  and  are  intended  to  correct 
errors  or  problems  in  the  |TS].  Therefore,  we 
believe  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  analyzed 
accident. 

Criterion  2 
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Since  the  proposed  changes  are  purely 
administrative  and  introduce  no  new 
operating  conditionf,  we  believe  that  these 
changes  will  not  create  the  possibility  of  a 
new  01  different  kind  of  accident  from  any 
previously  analyzed  or  evaluated. 

Criterion  3 

For  the  reasons  cited  in  Criterion  1  above, 
we  believe  thai  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the  margin 
of  safely. 

Lastly,  we  note  that  the  Commission  hat 
provided  guidance  concerning  the 
determination  of  significant  hazards  by 
providing  certain  examples  of  amendments 
not  likely  to  involve  a  significant  hazards 
considerations.  The  first  example  is  that  of  a 
purely  administrative  change  to  the  [TSJ;  for 
example,  a  change  to  achieve  consistency 
throughout  the  [TSJ.  correction  of  an  error,  or 
change  in  nomenclature.  V\ie  believe  that  the 
changes  requested  in  this  letter  are  of  the 
type  specified  in  this  example,  since  they  are 
intended  to  correct  errors  and  problems  in 
the  [TS|.  Therefore,  we  believe  this  change 
involves  no  significant  hazards 
considerations  as  defined  in  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.g2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Piftman.  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  L.  B.  Marsh. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request: 
September  30, 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specification  Basis  and 
Figures  3.4.2  and  3.4.3  that  describe  and 
show  how  the  Adjusted  Reference 
Temperature  (ART]  of  vessel  material  is 
determined. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below.  These  proposed  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  pressure-temperature  (P/T)  limits  are 
developed  in  accordance  with  the  fracture 
toughness  requirements  of  10  CFR  50 
Appendix  G.  as  supplemented  by  ASME 


Code  Section  III.  Appendix  C.  The  Adjusted 
Reference  Temperature  (ART)  used  for  the 
determination  of  the  P/T  limits  is  based  on 
measurement  results  and  the  application  of 
Regulatory  Guide  (R.G.)  1.90,  Revision  2. 
Furthermore,  the  revised  fluence  and 
relationship  for  ART  result  in  a  small  change 
in  ART  projections  in  the  conservative 
direction  (plus  4  degrees  F). 

This  change  is  (a)  equivalent  to  one  cycle 
of  operation,  (b)  well  within  uncertainty  of 
ART  (plus  or  minus  44  degrees  F),  and  (c) 
considered  insignificant.  Use  of  the  resulting 
P/T  limits,  tn  conjunction  with  the 
surveillance  specimen  program,  ensures  that 
the  Reactor  Coolant  System  (RCS)  pressure 
boundary  wlU  behave  in  a  non-brittle  manner 
and  that  the  probability  of  a  rapidly 
propagating  fracture  is  minimized.  Therefore, 
the  proposed  Technical  Specification  changes 
do  not  significantly  increase  the  probability 
of  an  accident  previously  evaluated. 
Furthermore,  the  revised  P/T  limits  will  not 
result  in  a  significant  change  in  the 
configuration  or  operation  of  the  plant. 
Therefore,  the  proposed  Technical 
Specification  changes  do  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fspm  any 
previously  evaluated. 

llie  revised  P/T  limits  were  developed 
following  the  requirements  of  10  CFR  50 
Appendix  G  and  the  guidance  provided  in 
R.G.  1.99,  Revision  2.  as  indicated  in  Item  1 
above.  Furthermore,  the  revised  fluence  and 
relationship  for  ART  result  in  a  small  change 
in  ART  projections  in  the  conservative 
direction  (plus  4  degrees  F).  This  change  is  (a) 
equivalent  to  one  cycle  of  operation,  (b)  well 
within  uncertainty  of  ART  (plus  or  minus  44 
degrees  F).  and  (c)  considered  insignificant. 
Finally,  the  revised  P/T  limits  will  not  result 
in  a  significant  change  in  the  configuration  or 
operation  of  the  plant.  Therefore,  the 
proposed  Technical  Specification  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  revised  P/T  limits  were  developed 
following  the  requirements  of  10  CFR  50 
Appendix  G  and  the  guidance  provided  in 
R.G.  1.9B.  Revision  2.  as  indicated  in  Item  1 
above.  These  requirements  and  guidance  are 
established  to  assure  an  adequate  margin  of 
safety  to  brittle  fracture  is  maintained  during 
operation.  Furthermore,  the  revised  fluence 
and  relationship  for  ART  result  in  a  small 
change  in  ART  projections  in  the 
conservative  direction  (plus  4  degrees  V). 
This  change  is  (a)  equivalent  to  one  cycle  of 
operation,  (b)  well  within  uncertainty  of  ART 
(plus  or  minus  44  degrees  F),  and  (c) 
considered  insignificant.  Therefore,  the 
proposed  Technical  Specification  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Maine  Yankee  has  concluded  that  the 
proposed  changes  to  Technical  Specifications 
do  not  involve  a  significant  hazards 
consideration  as  defined  by  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 


review,  it  appeal^  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  si^ificant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  P.O.  Box  387,  Wiscasset.  Maine 
04578 

Attorney  for  licensee:  John  A,  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director  Walter  R. 
Butler 

Maine  Yankee  Alomic  Power  Company, 
Docket  No.  50-300.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 

Maine 

Date  of  amendment  request:  October 
7.1991 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  surveillance  frequency  of  ECCS 
pump-related  instruments  from  monthly 
to  quarterly.  Although  a  previous 
amendment  (No.  121,  issued  May  9, 1991 
at  56  FR  13664)  revised  the  surveillance 
interval  for  ECCS  pumps  from  monthly 
to  quarterly,  the  corresponding 
instruments  were  inadvertently  left  as 
monthly.  The  administrative  change  to 
Technical  Specifications  Table  4.1-2, 
items  13  through  18,  will  correct  this 
oversight  and  provide  consistency 
between  ECCS  pump  and  ECCS  pump- 
related  instrument  surveillance  testing. 
The  change  would  replace  the  "M" 
(monthly]  notation  with  a  "Q  (quarterly) 
notation  for  Table  4.1-2  items  13  through 
18. 

Basis  for  proposed  no  significanf 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92{a],  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  The  proposed  administrative 
change  to  Technical  Specification  Table 
4.1-2  has  been  evaluated  against  the 
standards  of  10  CFR  50.92  and  has  been 
determined  to  not  involve  a  significant 
hazards  consideration.  This  proposed 
change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  ECCS  instrumentation 
has  no  automatic  safety  feature  and  ECCS 
pump  instrument  checks  are  not  used  in  any 
FSAR  Chapter  14  analyses.  Thus  the  change 
will  not  affect  current  safety  analyses.  This 
change  adjusts  the  periodicity  of  performing 
instrument  checks  and  does  not  affect  the 
calibration  frequency  of  these  instruments. 
The  increase  in  periodicity  slightly  expands 
the  interval  between  instrument  checks,  thus 
the  probability  of  a  problem  occurring  that 
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would  be  detected  by  the  instrument  check  Is 
negligibly  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  Increasing  the  ECCS 
pump  instrument  check  periodicity  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident,  because  the  change  involves 
neither  a  hardware  modification  nor  the 
creation  of  a  unique  operating  condition. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Increasing  the  ECCS  pump 
instrument  check  periodicity  does  not  change 
the  results  of  any  of  the  FSAR  Chapter  14 
(Safety  Analysis)  events.  Checks  bf  ECCS 
pump  instrumentation  operability  are 
maintained  and  continued  surveillance 
testing  will  ensure  ECCS  operational 
readiness  criteria  are  maintained. 

Based  on  the  discussion  above,  it  is 
concluded  that  there  is  reasonable 
assurance  that  operation  of  the  Maine 
Yankee  plant,  consistent  with  the 
proposed  Technical  Speciflcations.  will 
not  impact  the  health  and  safety  of  the 
public. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R. 
Butler 

Nebraska  Public  Power  EHstrict,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request: 
September  30. 1991 

Description  of  amendment  request: 
The  proposed  change  primarily  entails 
clarification  of  the  terms  "system" 
versus  "subsystem"  to  ensure 
terminology  consistency  throughout  the 
Cooper  Nuclear  Station  (CNS)  Technical 
Specincations.  In  addition,  this 
proposed  change  clarifies  the  operability 
requirements  for  the  Core  Spray  System 
and  Low  Pressure  Coolant  Injection 
(LPCI)  System  of  the  Residual  Heat 
Removal  (RHR)  System  during  refueling 
operations. 

These  changes  were  identified  during 
an  NRC  inspection  as  documented  by 
NRC  Inspection  Report  86-27,  dated 
December  30, 1986. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  i*s  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation 

During  refueling  outages,  systems  may  be 
taken  out  of  service  for  maintenance  and/or 
upgrades.  The  proposed  change  to  Section 
3.10.F  will  ensure  that  in  these  instances,  two 
redundant  means  remain  available  to  flood 
and/or  spray  the  core  in  the  unlikely  event 
that  a  loss  of  coolant  inventory  is 
experienced  during  refueling  operations,  and 
ensure  that  the  Shutdown  Cooling  mode  of 
the  RHR  System  is  also  available.  With  two 
Core  Spray  subsystems  inoperable,  two  LPCI 
subsystems  exist  to  mitigate  a  coolant 
inventory  loss  event.  In  addition,  with  only 
one  of  two  LPCI  subsystems  operable,  and 
with  only  one  of  two  Core  Spray  subsystems 
operable,  two  redundant  means  exist  to 
mitigate  the  event.  In  both  of  these  cases,  at 
least  one  LPCI  subsystem  is  required  to  be 
operable:  therefore  Shutdown  Cooling  is 
assured.  Accordingly,  the  above 
combinations  of  inoperable  subsystems 
ensure  that  means  exist  to  mitigate  a  loss  of 
coolant  inventory  event  with  consideration  of 
a  single  failure,  as  well  as  provide  Shutdown 
Cooling.  On  this  basis,  the  proposed  change 
to  Section  3.10.F  of  the  CNS  Technical 
Specifications  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  clarifying  the  usage 
of  the  terms  "systems"  and  "subsystem"  and 
the  additional  miscellaneous  editorial 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  These  changes 
are  administrative  in  nature,  do  not  reflect 
any  changes  to  the  plant  configuration  or  the 
plant  safety  analysis,  and  are  proposed  to 
provide  clarification  to  station  operators. 

2.  Does  the  proposed  change  create  the 
possibility  for  a  new  or  di^erent  kind  of 
accident  from  any  accident  previously 
evaluated? 

Evaluation 

The  changes  proposed  to  Section  3.10/F 
will  not  create  the  possibility  for  a  new  or 
di^erent  kind  of  accident.  The  changes 
proposed  are  consistent  with  the  basis  for  the 
existing  Technical  Specifications  regarding 
this  requirement.  The  proposed  changes 
provide  only  clarification  of  appropriate 
requirements  in  providing  the  desired 
protection  against  a  loss  of  coolant  inventory 
event  while  ensuring  that  the  Shutdown 
Cooling  mode  of  the  RHR  System  is  available 
during  refueling  operations  while  fuel  is  in 
the  reactor  vessel. 

In  addition,  since  the  changes  proposed  to 
clarify  use  of  the  terms  "system"  and 
"subsystem"  and  the  remaining  editorial 
changes  involve  no  hardware  changes  or  new 
mode  of  plant  operation,  no  possibility  for  a 
new  or  di^erent  kind  of  accident  is  created. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safety? 

Evaluation 

The  proposed  changes  to  the  low  pressure 
Core  Standby  Cooling  System  operability 


requirements  during  refueling  operations  do 
not  constitute  a  significant  reduction  in  the 
margin  of  safety.  As  stated  above,  the 
proposed  changes  provide  only  clarification 
of  appropriate  requirements  in  providing  the 
desired  protection  against  a  loss  of  coolant 
inventory  event  during  refueling  operations, 
and  will  now  ensure  that  the  Shutdown 
Cooling  mode  of  the  RHR  System  is  available 
during  refueling  operations  while  fuel  is  in 
the  reactor  vessel.  This  proposed  change 
provides  no  less  redundancy  in  backup  low 
pressure  injection  systems  in  comparison  to 
that  currently  specified  in  the  Technical 
Specifications. 

For  the  reasons  stated  above,  the  changes 
proposed  to  provide  clarification  of  the  terms 
"system"  and  "subsystem"  and  make  the 
minor  editorial  changes  do  not  affect  the 
margin  of  safety.  These  changes  merely 
clarify  the  description  of  the  various  systems, 
and  do  not  change  the  CNS  safety  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499.  Columbus, 
Nebraska  68602-0499 

NRC  Project  Director  John  T.  Larkins 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No,  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  June  28, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  would  increase 
the  maximum  allowable  setpoint  drift 
for  the  main  steam  safety  valve 
setpoints  from  1%  to  +3%  /  -2%. 

'This  amendment  was  initiated  by 
Omaha  Public  Power  District  (OPPD)  in 
response  to  LER  87-003  which  resulted 
from  safety  valve  setpoint  drifts  in 
excess  of  that  allowed  by  Technical 
Specification  2.1.6(3).  OPPD  used  the 
NRC-approved  CESEC-UI  transient 
analysis  code  and  analysis  methods  to 
determine  the  acceptable  setpoint  drift 
for  the  main  steam  safety  valves. 
Acceptable  setpoint  drift  is  defined  as 
the  maximum  allowable  drift  in  the 
main  steam  safety  valve  setpoints  which 
would  ensure  that  the  peak  secondary 
pressure  does  not  exceed  the  design 
basis  acceptance  criteria  (i.e.  110%  of 
design]  of  1100  psia,  as  specified  in  the 
Updated  Safety  Analysis  Report, 
Section  14.10.  "The  wording  in  the  Basis 
for  Technical  Specification  2.1.6  has 
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been  revised  and  no  longer  contains  the 
highest  primary  pressure  calculated  in 
the  transient  analyses.  The  revised 
wording  specifies  that  the  highest 
primary  pressure  reached  in  any  of  the 
accidents  analyzed  is  less  than  2750 
psia,  which  is  the  Safety  Limit  for  the 
Reactor  Coolant  System  Pressure  as 
specified  in  Technical  Specification  1.2. 
Future  transient  analyses  will  continue 
to  demonstrate  that  the  highest  reactor 
coolant  system  pressure  is  below  2750 
psia,  but  a  facility  license  change  will  no 
longer  be  necessary  to  update  this  value. 

Based  on  past  experience  and  review 
of  the  NRC  approved  OPPD  reload 
licensing  methodology,  the  loss  of  load 
and  loss  of  feedwater  flow  events  were 
found  to  be  most  hmiting.  The  loss  of 
feedwater  flow  event  was  analyzed  as 
the  most  limiting  transient  for 
determining  the  maximum  steam 
generator  pressure.  While  the  analysis 
was  performed  with  Cycle  11  conditions, 
the  results  bound  Cycle  13  as  well. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  to  the  Technical 
Specification  does  not  involve  a  significant 
hazards  consideration  because  the  operation 
of  the  Fort  Calhoun  Station  in  accordance 
with  this  change  would  not: 

(1)  Involve  a  significant  increase  in  the 
prol>ability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  safety  analysis  report.  The 
proposed  revision  to  the  allowable  setpoint 
drift  was  conservatively  analyzed  using  the 
NRC  approved  transient  analysis 
methodology  and  computer  code  (CESEC-QI). 
The  results  demonstrate  that  during  a  severe 
transient  the  peak  steam  generator  pressure 
would  fall  significantly  below  the  Safety 
Limit  and  design  basis  acceptance  criteria  of 
1100  psia.  as  specified  in  the  Updated  Safety 
Analysis  Report  Section  14.10.  Since  the  main 
steam  safety  valves  function  to  control 
transient  events,  revision  of  the  allowable 
setpoint  drift  would  not  increase  the 
probability  of  occurrence  of  such  events. 
Therefore,  this  amendment  would  not 
increase  the  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  safety  analysis  report. 

(2)  Create  the  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report.  The  safety  valves  function  to  control 
transient  events.  Analyses  of  the  proposed 
allowable  setpoint  drift  using  the  NRC 
approved  transient  analysis  methodology  and 
computer  code  (CESEC-Ul)  demonstrates  that 
during  the  limiting  overpressure  transient, 
peak  steam  generator  pressure  would  be 
significantly  below  the  design  basis 
acceptance  criteria  of  1100  psia,  as  specified 


In  the  Updated  Safety  Analysis  Report 
Section  14.10.  No  new  or  different  kind  of 
accident  is  created  because  actual  operation 
of  the  plant  remains  unchanged.  Therefore, 
the  possibiUty  of  an  accident  or  malfunction 
of  a  different  type  than  any  evaluated 
previously  in  the  safety  analysis  report  would 
not  be  created. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  as  defined  in  the  basis  of 
any  Technical  Specification.  This  revision 
only  Increases  the  allowable  main  steam 
safety  valve  setpoint  drift  within  design 
limits  as  demonstrated  using  the  NRC 
approved  transient  analysis  methodology  and 
computer  code  (CESEC-III).  Therefore,  the 
margin  of  safety  as  defined  in  the  basis  for 
any  Technical  Specification  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae,  1333  New 
Hampshire  Avenue,  N.W..  Washington, 
D.C.  20036 

NRC  Project  Director  John  T.  Larkins 

Power  Authority  of  The  Slate  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  Na  3, 
Westchester  County,  New  York 

Date  of  amendment  request  October 
11,1991 

Description  of  amendment  request 
The  licensee  requests  an  amendment  to 
the  Technical  Specifications  to  delete 
information  which  is  no  longer 
applicable  to  the  facility  as  a  result  of 
completing  the  spent  fuel  pool  rerack 
modification.  The  requested  amendment 
also  corrects  a  typographical  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  requirements  of  10  CFR 
50.92.  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

The  proposed  changes  do  not  involve  an 
increase  in  the  probability  of  a  previously- 
analyzed  accident.  The  proposed  changes  are 
administrative  in  nature.  The  changes  do  not 
affect  the  current  plant  configuration  or 
current  plant  operations.  The  proposed 


changes  only  delete  information  which  is  no 
longer  applicable  to  IP3  and  correct  a 
typographical  error. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  potaibillty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  since  the  proposed  changes  do  not 
involve  a  change  in  the  current  plant 
configuration  or  current  plant  operations. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  deletion  of  information  no  longer 
applicable  to  IPS  does  not  reduce  a  margin  of 
safety  since  it  will  not  affect  the  current  plant 
configuration  or  current  plant  operations.  The 
correction  of  the  typographical  error  merely 
corrects  the  technical  specification  bases  and 
therefore  does  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request  October 
11,1991 

Description  of  amendment  request 
The  proposed  amendment  reduces  the 
Residual  Heat  Removal  (RHR)  pump 
flow  rate  surveillance  acceptance 
criteria  in  Technical  Specification 
4.5.F.I.  from  the  present  9900  gpm  to 
8910  gpm.  The  proposed  change  would 
allow  more  accurate  and  repeatable 
inservice  testing  by  eliminating  ! 

problems  inherent  in  testing  the  pumps 
near  runout  flow  conditions. 
Furthermore,  this  change  would  ensure 
consistency  between  pump  test 
requirements  for  all  modes  of  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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conaidetatien.  which  is  pvesented 
beloMT 

Operation  af  d»  FitzPatrick  plant  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  hazards  consideration  as 
defined  in  10  CFR  50.92,  since  it  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  aa 
accident  previously  evaluated. 

The  LPCl  mode  of  the  RHR  system  is 
desi^aed  to  mitigate  the  conaequenceft 
of  analyzed  accidents  and  is  nocmally  in 
the  standby  mode.  This  system  cannot 
initiate  accidents  and  the  proposed 
change  has  no  effect  on  the  probability 
of  occurrence  of  previously  evaluated 
sccidents. 

The  effect  of  a  reduction  of  the  RHR 
pump  flow  rates  has  beea  fidly 
analyzed.  These  analyses  demonstrate 
that  the  consequences  of  postulated 
accidents  remains  well  within  the 
acceptable  limits  established  in  the 
FitzPatrick  Final  Safety  Analysis  Report 
(FSAR>  and  applicable  NRC  regulations. 
The  88'  F  expected  increase  in  peak  clad 
temperature  (PCT)  is  not  significant  with 
respect  to  the  existing  600*  F  margin  to 
the  2200*  F  acceptance  criteria. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  will  not  require 
any  modifications  to  any  plant 
structures,  systems,  or  components.  This 
change  cannot  initiate  or  contribute  to 
any  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  effect  of  a  10^6  reduction  in  the 
RHR  pump  flow  rate  has  been  fully 
analyzed,  with  the  result  that  the  effect 
on  all  design  considerations  has  been 
shown  to  be  acceptable.  Although  the 
.calculated  fuel  PCT  has  increased  by  88' 
F,  this  is  not  significant  with  respect  to 
'the  600'  F  margin  to  the  ECCS 
acceptance  criteria  of  2200*  F. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.9Z(c)  are  satisfied 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  req^est 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  1312ft 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway,  New  York»New 
York  10019. 

NRC  Project  Director  Robert  A- 
Capra 


Public  Service  Conipeay  of  Cskirade, 
Docket  No.  5ft-267.  Foil  St  Vrais 
Nuclear  Generating  Station,  Wekl 
County,  ColOTado 

Date  of  amendment  request  October 
11, 1991 

Description  of  amendment  request 
This  proposed  amendment  would 
provide  for  a  reduction  of  the  maximum 
outlet  and  minimum  average 
temperatures  of  the,  Pre-Stressed 
Concrete  Reactor  Vessel  (PCRV)  finer 
cooling  water  to  105*  F  and  85*  F 
respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
coasideration  if  operation  of  the  facility 
in  accordance  with  the  amendment 
would  not:  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  Public  Service 
Company  of  Colorado  (PSC)  has 
submitted  a  no  significant  hazards 
consideration  analysis  in  accordance 
with  the  requirements  of  10  CFR  50.91 
and  50.92.  PSC  evaluated  the  impact  of 
the  proposed  changes  in  three  different 
areas  related -to  previously  analysed 
accidents;  (1)  shutdown  margin.  (2) 
brittle  fracture  prevention  for  the  PCRV 
liner,  and  (3)  stress  levels  in  PCRV  liner 
and  concrete.  Based  upon  this  analysis, 
the  licensee  reached  the  following 
conclusions: 

Reduction  of  the  minimum  average  PCRV 
cooling  water  temperature  from  100  to  85*  F 
will  not  impact  nuclear  safety  at  FSV.  The 
assumption  regarding  minimum  average  fuel 
temperature  in  the  shutdown  margin 
assessment  remains  valid.  At  an  average 
temperature  of  8£°  F,  the  PCRV  top  head  liner 
and  weldment  materials  are  above  their 
calculated  end-of-life  fracture  transition 
elastic  tempetatures,  so  brittle  fracture  is  not 
a  credible  failure  mode.  PCRV  liner  and 
concrete  stresses  will  not  increase  when 
temperatures  equilibrate  with  the  minimum 
average  PCRV  cookng  water  temperature  at 
85*  F.  Even  if  it  is  cooservalively  assumed 
that  PCRV  and  Core  Support  Floor  (CSF) 
liner  average  temperatures  decrease 
instantaneously  &om  100  to  85'  F,  resulting 
stresses  are  within  allowable  limits. 

The  maximum  outlet  water  temperature 
limit  of  105*  F  maintains  the  existing  20*  F 
limit  00  the  diH'erence  between  the  maximum 
oudet  cooling  water  temperature  and  the 
minimum  average  of  the  inlet  and  outlet 
cooling  water  temperatures.  No  changes  are 
proposed  to  the  remaining  restrictions  for 


PCRV  cooling  water,  including  the  maximum 
permissible  difference  between  the  PCRV 
liner  cooling  water  inlet  and  outle4 
temperature*.  tfa«  maximum  rat*  of  change  of 
PCRV  concrete  temp«r»ture.  and  the 
maximum  permissible  di^erence  between  the 
PCRV  cooling  water  otitlet  temperature  and 
the  PCRV  external  concrete  surface 
temperature. 

Based  on  the  above  tvaluation.  PSC 
concludes  that  opera  tioo  of  Fort  St.  Vrain  in 
accordance  with  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  conseqitences  of  an  accident 
previously  evaluated,  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previoMsly  evaluated,  or  involve  a 
significant  redoctioa  in  m  margin  of  safely. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  based  on  its  review 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Greeley  Pablic  Library.  City 
Complex  Bttildiii^.  Greeley,  Colorado 
80631 

Attorney  for  licensee:  J.  K.  Tarpey. 
Public  Service  Company  Building,  Room 
900,  550  15th  Street,  Denver,  Colorado 
80202 

NRC  Project  Director  Seymour  H. 
Weiss 

Public  Service  Company  of  New 
Hampshire,  Docket  No.  50-443.  Sea  brook 
Station.  Rockingham  County,  New 
Hampshire 

Date  of  amendment  request 
September  4, 1991 

Description  of  amendment  request 
The  proposed  amendment  would  make 
changes  to  Seabroek  Station  Technical 
Specifications  implementing  the 
guidance  of  NRC  Generic  Letter  88-16 
"Removal  of  Cycle-Specific  Parameter 
Limits  From  Technical  Specifications." 
The  proposed  Technical  Specification 
changes  involve  the  relocation  of 
several  cycle-specific  parameter  limits 
from  the  Technical  Specifications  to  a 
new  NHY  report  entitled  the  Core 
Operating  Linuts  Report  (COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.9Z(a),  the 
licensee  has  provided  its  aneljrsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1}  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
coixsequences  of  an  accident  previously 
evaluated. 

The  removal  of  cycle-specific  parameter 
limits  from  the  Seabtaak  Station  Technical 
Specifications  has  no  inOuence  or  impact  on 
the  probability  or  consequences  of  any 
accident  previously  evaluated.  The  cycle- 
specific  parameter  limits,  although  not  in 
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Technical  Specifications,  will  be  followed  in 
Ihe  operation  of  Seabrook  Station.  The 
proposed  Technical  Specification  changes  do 
not  affect  the  actions  which  must  be  taken  if 
the  cycle-specific  parameter  limits  are 
exceeded  nor  do  they  affect  the  surveillance 
requirements  associated  with  these  limits. 

Future  core  reload  designs  will  be 
supported  by  a  10  CFR  50.59  evaluation 
which  will  examine  each  accident  analysis 
addressed  in  the  Updated  Final  Safety 
Analysis  Report  (FSAR)  with  respect  to 
changes  in  cycle-specific  parameter  limits  to 
ensure  that  the  reload  design  is  bounded  by 
previously  accepted  analyses.  This 
examination,  which  will  be  performed  per  the 
requirements  of  10  CFR  50.59.  ensures  Oiat 
future  core  reload  designs  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2)  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  above,  the  removal  of  the  cycle 
specific  parameter  limits  has  no  influence  or 
impact,  nor  does  it  contribute  in  any  way  to 
the  probability  or  consequences  of  an 
accident.  No  safety-related  equipment,  safety 
function,  or  plant  operations  will  be  altered 
as  a  result  of  this  proposed  change.  The 
cycle-specific  parameter  limits  are  calculated 
using  the  NRC-approved  methods  and 
submitted  to  the  NRC  to  allow  the  Staff  to 
continue  to  trend  the  values  of  these  limits. 
The  proposed  Technical  Specifications  will 
require  operation  within  the  cycle-specific 
parameter  limits.  The  proposed  Technical 
Specification  changes  do  not  affect  the 
actions  which  must  be  taken  if  the  cycle- 
specific  parameter  limits  are  exceeded  nor  do 
they  affect  the  surveillance  requirements 
associated  with  these  limits. 

Therefore,  the  proposed  amendment  does 
not  in  any  way  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3)  The  proposed  amendment  does  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

The  margin  of  safety  is  not  affected  by  the 
removal  of  cycle-specific  parameter  limits 
from  the  Technical  Specifications.  The 
margin  of  safety  provided  by  current 
Technical  Specifications  remains  unchanged. 
Surveillance  requirements  exist  to  monitor 
the  values  of  these  cycle-specific  parameter 
limits.  The  proposed  Technical  Specification 
changes  require  operation  within  the  cycle- 
specific  parameter  limits  which  are 
determined  using  NRC-approved  reload 
design  methodologies. 

The  development  of  the  cycle-specific 
parameter  limits  for  future  reload  designs  will 
continue  to  utilize  only  those  methods 
described  in  NRC-approved  documentation 
and  identified  in  proposed  Technical 
Specification  Section  6.8.1.6.  In  addition,  each 
future  reload  design  will  involve  a  10  CFR 
50.59  safety  evaluation  to  assure  that 
operation  of  the  unit  within  the  cycle-specific 
parameter  limits  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Therefore,  the  proposed  changes  are 
administrative  in  nature  and  do  not  impact 


the  operation  of  the  Seabrook  Station  in  a 
manner  that  involves  a  reduction  in  the 
margim  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter.  New  Hampshire.  03833. 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire.  Ropes  &  Gray.  One 
International  Place.  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R. 
Butler 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  October 
10,1991 

Description  of  amendment  request: 
This  amendment  application  proposes 
changes  to  Technical  Specification  (TS) 
3/4.4.6.  "Pressure/Temperature  Limits", 
and  its  associated  Bases  in  accordance 
with  the  guidance  contained  in  Generic 
Letter  91-01.  "Removal  of  the  Schedule 
for  Withdrawal  of  Reactor  Vessel 
Material  Specimens  from  Technical 
Specifications."  Specifically,  Table 
4.4.6.1.3-1,  "Reactor  Vessel  Material 
Surveillance  Program  -  Withdrawal 
Schedule",  is  being  removed,  and 
references  to  the  table  in  TS  3/4.4.6  and 
the  associated  Bases  are  being  deleted. 
In  addition  to  the  Generic  Letter  91-01 
endorsed  changes,  an  additional  change 
to  the  Bases  for  TS  3/4.4.6  is  being 
proposed  to  correct  an  editorial  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  the  requirements  of  10 
CFR  50.91  and  using  the  criteria  of  10  CFR 
50.92,  a  significant  hazards  consideration 
analysis  has  been  completed  for  the  proposed 
changes  to  the  Hope  Creek  Generating 
Station  Technical  Specifications.  As  a  result 
of  this  analysis,  it  has  been  concluded  that 
the  proposed  changes: 

1.  Do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  remove  an 
unnecessary  and  redundant  requirement  from 
the  TSs  and  correct  an  editorial  error  in  the 
TS  Bases.  These  changes  are  purely 
administrative  in  nature.  No  changes  to  the 
vessel  material  surveillance  program  would 
be  permitted  as  a  result  of  these  changes.  The 


surveillance  program  would  continue  to  be 
implemented  in  accordance  with  applicable 
regulations  (10  CFR  50  Appendix  H)  and 
regulatory  control  of  the  program  would  be 
maintained.  The  changes  would  in  no  way 
impact  or  alter  the  configuration  or  operation 
of  the  facility  and  would  not  affect  any 
accident  initiators  or  accident  analysis 
assumptions.  As  a  result,  the  proposed 
change  would  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  are  purely 
administrative  in  nature.  The  changes  would 
allow  regulatory  control  over  the  vessel 
material  surveillance  program  to  be 
maintained  in  accordance  with  the 
requirements  of  10  CFR  50  Appendix  H.  The 
changes  would  in  no  way  impact  or  alter  the 
configuration  or  operation  of  the  facility  and 
no  new  modes  of  plant  operation  would  be 
created.  As  a  result,  the  proposed  change 
would  not  create  the  possibility  of  a  new  or 
different  kind  (of]  accident  from  any  accident 
previously  evaluated. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Removal  of  the  redundant  TS  requirements 
and  correction  of  the  editorial  error  in  the  TS 
Bases  are  considered  administrative  changes. 
These  changes  would  not  affect  the  material 
surveillance  program  and  regulatory  control 
over  the  program  would  be  maintained 
through  the  requirements  of  10  CFR  50 
Appendix  H.  The  changes  would  in  no  way 
impact  or  alter  the  configuration  or  operation 
of  the  facility  and  would  not  affect  any  TS  or 
safety  limit.  As  a  result,  the  proposed  change 
would  not  significantly  reduce  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strewn,  1400  L  Street,  NW.,  Washington. 
DC  20005-3502 

NRC  Project  Director  Charles  L 
Miller 

Public  Ser\'ice  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  October 
17,1991 

Description  of  amendment  request: 
This  amendment  request  would  revise 
the  Explosive  Gas  Mixture  and  the 
Radioactive  Gaseous  and  Liquid 
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Efflaent  Moaitoring  Instrumentation 
sections  in  Ae  Technical  Specifications 
(TS).  Specifically,  the  licensee  requests 
that  TS  3.11  JtA  ACTION  b,  be  revised 
to  agree  with  the  cerrespowhng 
ACTION  b  of  TS  Z,3.7Al  and  ACTION 
124  of  Table  33JJ1-1. 

BasJa  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significaiit  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  or  procedural  change  to  any 
structure:,  componeot  or  system  that 
significantly  affecta  tbc  probaihlity  or 
coBsequence*  of  any  accidcat  or  malAuction 
of  equipment  important  to  safety  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
change  will  bring  the  affected  TS  into 
agreement  with  other  similar  specifications 
and  ia  esaentially  administrative  in  nature. 

The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  the  plant  is 
operated  involved  in  the  proposed  revision. 
Therefore,  n«  new  or  different  accident  is 
created  by  the  propoaed  change. 

The  apetaiiaa  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

This  change  is  administrative  in  nature. 
The  proposed  warding  changt  was 
previously  reviewed  and  approved  by  the 
NRC  staff  in  Amendrtrent  2  to  the  POL.  As 
described  in  the  Safety  Evaluation  supporting 
that  amendment,  tiie  proponed  wording- is 
consiBtent  with  the  intent  of.  and  follows 
closely  ttte  staffs  revised  Radioiogical 
Enviionmentul  Technical  Specifications 
(RETS)  guidance  provided  in  NUREG  0473. 
Revision  2.  We.  therefore,  have  determinfid 
that  there  is  no  significant  reduction  in  any 
margin  of  safety  involved  in  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Docament  Room 
location:  Permsville  PnWic  library,  190  S. 
Broadway,  PennsviHe.  New  Jersey  0807O 

Attorney  for  ficensee:  M.  \. 
Wetterhahn.  Esquire.  Winston  and 
Strawn.  1408  L  Street,  NW.,  Washington, 
DC  20005-3502 


NRC  Project  Director  Charles  L 
Miller 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Saiem  County,  New 
Jersey 

Date  of  amendment  request  Ofctober 
17, 1991 

Description  ef  amendment  request 
This  amendment  request  would  revise 
Section  3/4.2.3.  MINIMUM  CRITICAL 
POWER  RATIO  of  the  Technical 
Specifications.  Specifically,  the  ficensee 
requests  that  the  constants  in  the 
equation  for  tau^  be  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requbed  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signilicant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Ho|>e  Creek  Generating 
Station  (HCCS)^  in  accordance  with  the 
propmsed  change  wilt  not  involve  a 
significant  inciease  is  the  probability  or 
consequences  of  as  accident  previously 
evaluated 

The  proposed  anendment  will  result  in  a 
more  coaservBtive  operating  limit  MCPR.  It 
will  not  involve  any  physical  change  ia  plant 
equipment  or  in  the  way  that  the  plant  is 
operated  and  will,  therefore,  not  increase  the 
probability  of  any  accident  or  malfunction  of 
equipment  important  to  safety  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (WSFAR).  Should  the 
calculated  vahie  for  tau  ever  become 
positive,  the  proposed  change  in  constants 
will  impose  a  more  conservative  limit  on 
MCPR  than  the  csirent  TS  limits  -  which 
would  tend  to  decrease  the  consequences  of 
any  accident  ar  malfunction  of  equipment 
important  to  safety. 

2.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previonsly  evaluated 

There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  the  plant  is 
operated  involved  in  the  proposed  revision. 
The  proposed  change  wiH  introduce  more 
consen/atism  into  operating  limit  MCTR 
values  and  In  noway  creates  the  potential  for 
any  new  or  different  accident 

3.  The  opeeation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Since  all  the  tan  values  are  negative  using 
either  the  existing  or  proponed  more 
conservative  constaatB  for  calculating  taug 
for  all  cycles  affected  by  the  new  coostasts, 
the  operating  Karit  Minimum  Cribcal  Povuer 
Ratio  was  not  impacted  during  past  operation 
nor  for  the  present  ^cle.  Therefore,  the 
proposed  change  did  not  identify  any 
decrease  in  any  margin  of  safety  for  past 
operation  and  has  the  potential  for  increasing 
the  safety  margin  on  operating  limit  MCPR 
for  future  plant  operation. 


The  I*<JRC  staff  has  reviewed  the 
licensee's  analysts  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5a92(cl  are 
satisfied.  Therefore,,  the  NRC  staff 
proposes  to  determine  tbat  the 
amendment  request  irivolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Peimsville  Public  Rbrary.  190  S. 
Broadway,  Pennsville,  New  Jeney  08070 

Attorney  for  licensee:  M. ). 
Wetterhahn.  Esquire.  Winston  and 
Strewn,  1400  L  Street,  NW.,  Washington. 
DC  20006-3502 

NRC  Project  Director:  Charles  L 
Miller 

PubMc  Service  Electric  ft  Gas  Company, 
Docket  No.  50^354.  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  ofamatthneitt  reqttest  October 

17. 1991 

Description  of  amendment  request 
Thia  amendment  request  proposes  to 
revise  the  accident  monitoring 
instrumentation  section  in  the  Technical 
Specifications.  SpecificaUy,  the  licensee 
requests  that  Table  3  J.7.5-1.  Accident 
Monitoring  Instrumentation,  be  revised 
to  reduce  the  MINIMUM  CHANNELS 
OPERABLE  requirement  of  Suppression 
Pool  Water  Temperature  Instruments 
from  two  (2)  to  one  (1).  and  to  remove 
ACTION  80  for  that  instrumentation. 
.  leaving  the  (a)  notation  and  associated 
footnote.  The  change  wotiid  a^o  modify 
the  (a)  footnote  to  state  that 
"Suppression  ch,amber  water 
temperature  instrumentation  must 
satisfy  the  availability  requirements  of 
Specification  3.6.2.1,  ACTION  c.  and  d." 
The  licensee  also  proposes  to  remove 
footnote  (c). 

Basis  for  propoaed  ao  sigaif leant 
hazards  consideration  determination: 
As  reqtnred  by  10  CFR  5a91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

PSEaG  has,  pursuant  to  10  CFR  50.92. 
reviewed  the  proposed  amendment  to 
determine  whether  our  request  involves  a 
significant  hoards  oaanAttaMaa.  We  have 
determined  that: 

1.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  prolwWIity  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  ametidmeat  does  not  involve 
a  physical  or  proeedurai  change  to  any 
structure,  component  or  system  that 
significantly  affects  the  ptobobility  or 
consequences  of  any  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  Updated  Phial  Safety 
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Analysis  Report  (UFSAR).  The  proposed 
change  will,  in  agreement  with  the  CE 
Standard  TS  and  HCGS  TS  3.6.2.1.  ACTION 
c  provide  a  reasonable  period  of  time  in 
which  to  restore  the  inoperable  channel  to 
OPERABLE  status  while  continuing  to 
monitor  average  bulk  temperature.  This 
proposed  revision  will  not  affect  the 
probability  of  the  occurrence  of  any  accident 
and.  since  this  proposed  revision  will  not 
significantly  degrade  suppression  pool 
temperature  monitoring  capabilities,  there  i» 
no  increase  in  the  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated. 

2.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  difl'erent  kind  of 
accident  from  any  previously  evaluated. 

There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  the  plant  is 
operated  involved  in  the  proposed  revision. 
Therefore,  no  new  or  different  accident  is 
created  by  the  proposed  change. 

3.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  does  not  involve  a 
signiHcant  reduction  in  a  margin  of  safety. 

The  proposed  revision  will,  by  making  all 
affected  TS  agree,  clarify  the  specifications 
for  the  plant  operators.  Since  alternate 
methods  are  available  to  determine 
suppression  pool  temperature  and  are 
permitted  by  TS  3.6.2.1.  ACTION  c.  with  one 
average  bulk  temperature  channel 
inoperable,  this  change  can  be  made  with  no 
significant  resultant  change  in  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street.  NW..  Washington. 
DC  20005-3502 

NRC  Project  Director:  Charles  L 
Miller 

South  Carolina  Electric  &  Gas  Company. 
South  Carolina  Public  Service  Authority. 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station.  Unit  No.  1,  Fairfield 
County,  South  Carolina 

Date  of  amendment  request: 
December  7, 1990,  as  supplemented  June 
11, 1991.  and  August  26  1991 

Description  of  amendment  request: 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  proposes  to  revise  Technical 
Specification  (TS)  6.4,  Training,  to 
reflect  that  its  training  programs  meet 
the  requirements  of  American  National 
Standards  Institute  (ANSI)  Standard  3.1, 
Section  5.5.2. 1981.  for  non-licensed 


staff,  and  10  CFR  55.59(c)  and  55.31(a)(4) 
for  licensed  staff.  The  original  submittal 
was  noticed  on  May  15. 1991  (56  FR 
22477). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

SCE&G  has  determined  that  no  significant 
hazards  consideration  is  justified  and  that 
should  this  request  be  implemented  it  will 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated  because  no  plant 
equipment  has  been  changed.  This 
amendment  is  an  administrative  change 
involving  the  clarification  on  the  scope  of  the 
training  and  qualification  programs,  corrects 
the  reference  to  ANSI  3.1,  and  incorporates 
the  revised  regulation  in  10  CFR  (Part)  55. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  the  proposed 
amendment  is  administrative  in  nature.  No 
physical  plant  configuration,  setpoint,  or 
operation  changes  are  proposed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  because  this  amendment  is 
administrative  in  nature  and  does  not  affect 
any  TS  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets. 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company,  P.O.  Box  764,  Columbia. 
South  Carolina  29218 

NRC  Project  Director  Elinor  G. 
Adensam 

Tennessee  Valley  Authority,  Docket 
Nofl.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request- 
December  14, 1990;  and  supplemented 
October  15. 1991  (TS  90-22) 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  title  of  the  facility  staff  member, 
indicated  in  Technical  Specification 
6.2.2.f.  who  must  hold  a  Senior 
Operators  License  from  the  Operations 
Manager  to  the  Operations 
Superintendent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

Operation  of  the  plant  in  accordance 
with  the  proposed  amendment  will  not: 

(l)lnvolve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

As  explained  in  the  December  14. 1990 
submittal,  the  proposed  change  was 
considered  administrative  in  nature. 
However,  the  NRC  staff  determined  that 
the  duties  and  responsibilities  of  the 
Operations  Manager,  as  described  in  the 
Final  Safety  Analysis  Report  (FSAR) 
and  in  the  Organizational  Topical 
Report,  closely  matched  the  duties  and 
responsibilities  of  the  individual 
described  in  ANSI  Standard  N18.1-1971 
who  must  possess  a  senior  reactor 
operator's  (SRO)  license.  Therefore,  the 
proposed  change  to  the  technical 
specifications  was  denied. 

By  letter  dated  October  15. 1991. 
Sequoyah  proposed  a  revised 
description  of  the  Operations  Manager's 
duties  and  responsibilities  such  that  the 
wording  more  closely  matches  the 
actual  duties  and  responsibilities  of  the 
position,  duties  and  responsibilities  that 
are  not  intended  to  require  an  SRO 
license.  The  Sequoyah  staff 
management  position  which  will  require 
an  SRO  license  would  then  become  the 
Operations  Superintendent,  who  is 
described  as  the  individual  responsible 
for  day-to-day  plant  operations  and  the 
individual  to  whom  the  shift  operations 
supervisors  report. 

Since  the  proposed  change  to  the 
Technical  Specifications  does  not  result 
in  a  decrease  in  the  level  of  authority  or 
qualifications  required  for  the 
management  of  the  Operations 
Department,  the  proposed  amendment 
will  haveno  effect  on  the  probability  or 
consequences  of  an  accident  previously 
analyzed  in  the  FSAR. 

(2)Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  does  not  result 
in  a  decrease  in  the  level  of  authority  or 
qualifications  required  for  the 
management  of  the  Operations 
Department.  The  requirement  that  the 
individual  who  performs  the  day-to-day 
management  of  facility  operations  must 
possess  an  active  SRO  license  is 
unchanged.  Therefore,  orders  to  the 
licensed  operators  continue  to  be 
transmitted  by  SRO-licensed  personnel 
(which  satisfies  the  ANSI  standard)  and 
the  proposed  change  to  the  technical 
specifications  will  not  create  the 
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possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Orders  given  to  the  licensed  operators 
from  Sequoyah  staff  management  are 
transmitted  by  an  SRO-licensed 
individual,  the  Operations 
Superintendent.  Since  the  level  of 
authority  or  qualifications  of  the 
individual  performing  this  function  is 
not  changed  by  the  proposed 
amendment,  there  is  no  reduction  in  the 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  'Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon 

The  Cleveland  Electric  Illuminating 
Company,  Centorior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request: 
September  23, 1991 

Description  of  amendment  request: 
The  requested  amendment  would  revise 
Technical  Specification  (TS)  3.1.3.3 
"Control  Rod  Scram  Accumulators."  to 
allow  an  alternate  method  for  verifying 
that  a  control  rod  drive  (CRD)  pump  is 
operating.  Such  verification  is  required 
with  more  than  one  control  rod  scram 
accumulator  inoperable.  The  current 
Perry  Unit  1  TSs  require  that  at  least  one 
control  rod  be  inserted  at  least  one 
notch  as  a  verification  that  a  CRD  pump 
is  running.  The  proposed  change  would 
allow  alternate  verification  that  a  CRD 
pump  is  running  by  direct  indication  of 
the  control  rod  charging  water  header 
pressure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  This  change  does  not  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  Action  Statement 
ensures  the  intent  of  the  current  Action 
Statement  remains  unchanged.  The  proposed 


change  simply  provides  an  alternate  method 
for  verifying  operation  of  a  control  rod  drive 
pump.  This  check  provides  an  equivalent 
method  of  verifying  that  the  inoperable 
control  rod  accumulators  were  not  caused  by 
a  control  rod  drive  pump  trip.  The  operation 
of  the  control  rod  drive  pump  is  verified  to  ' 
ensure  that  additional  accumulators  will  not 
become  inoperable  due  to  the  loss  of  a  CRD 
pump,  and  thus  they  remain  capable  of 
shutting  down  the  reactor  via  the  scram 
function.  Thus,  the  validity  of  the  results  of 
the  transient  and  accident  analyses  is 
assured  since  the  assumed  reactivity 
insertion  rate  is  not  changed.  Additionally, 
the  maximum  allowable  number  of 
inoperable  accumulators  and  control  rods  is 
not  changed.  Also,  the  actions  to  be  taken  in 
the  event  that  a  control  rod  drive  pump  is  not 
operating  remain  unchanged. 

2.  This  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Neither  the  mechanism  for  initiating  nor  for 
carrying  out  a  scram  is  modified  by  this 
proposed  change.  The  proposed  change  does 
not  create  a  means  by  which  the  scram 
function  could  be  impeded  or  prevented.  The 
proposed  change  is  fimctionally  equivalent  to 
the  current  Specification,  merely  providing  an 
alternate  method  of  determining  whether  a 
control  rod  drive  pump  is  operating. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  operability  of  the  accumulators  and  the 
scram  function  of  the  control  rod  drive 
system  protects  the  Safety  Limit  Minimum 
Critical  Power  Ratio  as  well  as  the  X% 
cladding  plastic  strain  fuel  design  limit.  The 
proposed  change  does  not  reduce  a  margin  of 
safety  as  defined  in  the  Bases  of  the 
Technical  Specifications,  since  the  proposed 
change  does  not  affect  the  maximum 
allowable  scram  times  for  control  rods,  nor 
does  it  change  the  maximum  allowable 
number  or  minimum  separation  of  inoperable 
control  rods.  The  proposed  change  does  not 
modify  any  of  the  instrument  setpoints  or 
functions.  The  proposed  change  will  either 
maintain  the  present  margins  of  safety  or 
increase  them,  by  reducing  the  need  for 
unnecessary  challenges  to  the  reactor 
protection  system  and  resulting  plant 
shutdowns,  while  still  maintaining  the 
capability  to  complete  a  reactor  scram. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
considerafion. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg. 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  N.W.. 
Washington.  D.C.  20037. 

NRC  Project  Director:  John  N. 
Hannon. 


Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Operating  Licenses 
And  Proposed  No  Significant  Hazards 
Consideration  Determination  And 
Opportunity  For  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

TU  Electric  Company.  Docket  No.  50- 
445,  Comanche  Peak  Steam  Electric 
Station,  Unit  1,  Somervell  County,  Texas 

Date  of  amendment  request:  October 
1.1991 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  acceptance  criteria 
provided  in  the  Technical  Specifications 
for  the  ECCS  pump  flow  balance  test. 

Date  of  individual  notice  in  Federal 
Register  October  9. 1991  (56  FR  50956): 
as  corrected  on  October  17, 1991  (56  FR 
52080) 

Expiration  date  of  individual  notice: 
November  8. 1991 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps.  701  South  Cooper.  P. 
O.  Box  19497.  Arlington.  Texas  76019 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
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connection  with  these  actions  was 
published  in  the  Fadbnl  Register  as 

indicated.  No  reqaest  for  a  hearing  or 
petition  for  leave  to  intenrene  was  filed 
following  this  notice. 

Unless  otherwise  indicated  the 
Conunission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b]  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendments.  (2]  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  pubiic  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street.  NW.. 
Washington.  D.C..  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3]  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention;  Director»  Division 
of  Reactor  Projects. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  5»-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plaat.  Unit  Nos.  1 
and  2,  Calvert  Coiiaty,  Maryland 

Date  of  application  for  amendments: 
August  27, 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  (TS)  4.4.9.3.1  for  both  units. 
The  revision  deletes  the  designation  of 
the  power  operated  relief  valves 
(PORVs)  as  Category  C  valves  for  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Code.  Section  XI. 
Inservice  Testing  (1ST)  Program 
requirements.  The  smrreillance 
requirements  of  TS  4.4.9.3.1  are  retained 
and  the  PORVs  are  required  to  be  tested 
in  accordance  with  the  cmrently- 
approved  1ST  Program  pursuant  to 
Technical  Specification  4.0.5. 
Date  of  issuance:  October  21. 1991 
Effective  date:  October  21. 1991 
Amendment  Nos.:  162  and  142 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised  the 
Technrcol  Specifications. 

Date  of  initial  notice  in  Fedbral 
Register  September  18.  1991  (56  FR 
47230)  The  Commission's  related 
evaluation  of  »he«  amendments  is 


contained  in  a  Safety  Evaluation  dated 
October  21. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  DocumerJ  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Baltimore  Gm  and  Etectnc  Coaipwiy. 
Docket  Nos.  50-317  and  5»-318.  Calvcft 
Cliffs  Nndear  Power  Plant.  Unit  Nos.  1 
and  2.  Cafvert  County.  Maryland 

Date  of  application  for  amendments: 
September  5. 1991.  as  supplemented  on 
September  26. 1991. 

Brief  description  of  amendments:  The 
amendments  allow  the  removal  of  the 
dedicated  Class  IE  en^rgency  dieael 
generator  (EDG)  from  a  shutdown  unit 
and  allow  its  realignment  to  the 
operating  unit  for  a  period  of  up  to  7 
days.  This  ia  necessary  to  meet  the 
technical  specification  (TS)  requirement 
that  two  Class  IE  emergency  power 
sources  be  available  for  an  operating 
unit  and  will  allow  the  removal  of  the 
shared  Class  IE  Na  12  EDG  to  permit 
the  performance  of  its  required 
inspections  and  maintenance. 

Specifically,  the  changes  modify  TS 
Sections  3.ai.2.  "ELECTRICAL  POWER 
SYSTEMS  -  SHUTDOWN '.  and  3.a2Ji. 
"A.C.  DISTRIBUTION  -  SHUTDOWN", 
for  both  imits.  The  TS  changes  provide 
for  8  special  test  exception  from  the 
present  requirement  for  an  operable 
Class  IE  EDG  on  the  shutdown  unit 
(Modes  5  and  6).  The  change  also 
specifies  the  compensatory  measures 
and  actions  required  to  be  taken  for  the 
shutdovm  unit,  including  the  availability 
of  a  temporary  diesel  generator,  during 
the  unavailability  of  a  dedicated  Class 
IE  EDG.  The  TS  Bases  are  also  modified 
to  support  the  changes. 

Date  of  issuance.Octchei  21. 1991 

Effective  dateOciaber  21. 1901 

Amendment  yVos..163  and  143 

Facility  derating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  12, 1991  (56  FR 
46450) 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  21. 
1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 


Carolina  Power  ft  Light  Corapany,^  et  ^ 
Docket  Nos.  50-32S  and  50-32«. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Caroina 

Date  of  application  for  amendments: 
]anuary  15, 1991 

Brief  Description  of  amendments:  The 
amendments  revise  numerous  Technical 
Specifications  in  support  of  the 
realignment  oi  some  of  Carolina  Power 
&  Light  Company's  (CPftL's) 
organizational  structure.  CP&L  has 
created  a  Nuclear  Assessment 
Department  (NAD)  to  assume  the     . 
functions  and  responsibilities  for  (1) 
administering  CP&L's  independent 
review  program  for  nnclear  facilities 
that  was  provided  by  the  Corporate 
Nuclear  Safety  SecUon  (CNSS),  and  (2) 
the  auditing  of  the  unit  activity  formerly 
provided  by  the  QuaUty  Assurance 
Services  Section  of  the  Corporate 
Quality  Assurance  Department. 

Date  of  issuance:  October  22. 1991 

Effective  date:  October  22, 1991 

Amendment  Nos.:  156  and  187 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regtater.  March  8. 1991  (56  FR  9375)  The 
September  30. 1991.  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  22. 
1991 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room' 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  COl  S.  College  Road, 
Wilmington.  North  Carolina  28403-3Z97 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
April  1. 1991.  supplemented  by  letters 
dated  September  13  and  October  17, 
1991 

Brief  description  of  amendments:  The 
amendment  will  incorporate  changes 
into  the  Technical  Specifications  to  meet 
the  reqnirenjents  of  Generic  Letter  86-01 
regarding  Inteiyanular  Stress  Corrosion 
Cracking. 

Date  of  issuance:  October  24. 19SI 

Effective  date:  Octeber  24. 1991 

Amendment  Nos.:  80  and  64 
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Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18.  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27038)  The 
iriformation  provided  in  the  September 
13  and  October  17. 1991  letters  were  not 
outside  the  scope  of  the  June  12. 1991, 
notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  24. 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1. 
Oglesby.  Illinois  61348 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendmenU 
luly  2, 1991 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  Section  3.7.1.3, 
"Auxiliary  Feedwater  Supply"  and  its 
associated  Bases  Section  to  increase  the 
demineralized  water  storage  tank 
minimum  volume  from  the  present  50,000 
gallons  to  a  new  minimum  volume  of 
70.000  gallons.  Approval  of  this  TS 
provides  an  interim  resolution  to  the 
seismic  and  tornado  issue  for  the 
auxiliary  feedwater  supply  system.  Final 
resolution  will  be  tied  to  the 
construction  of  a  new  non-Category  1 
condensate  storage  tank,  which  will 
supply  normal  hofwell  condensate 
makeup  so  that  the  existing  non-QA. 
non-seismic  condensate  lines  can  be 
removed  from  the  existing  QA  DWST. 

Date  of  Issuance:  October  28. 1991 

Effective  date:  October  28. 1991 

Amendment  No.:  144 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37579) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middletown,  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment- 
Match  7. 1991.  as  supplemented  August 
2. 1991. 


Brief  description  of  amendment-  The 
amendment  revises  'Technical 
Specification  Section  3.1.A.1  (Reactor 
Coolant  Pump).  Section  3.1.A.4 
(Overpressure  Protection  System), 
Section  3.1.B  (Heatup  and  Cooldown). 
Section  3.1.C  (Minimum  Conditions  for 
Criticality),  Section  3.2,D  (CVCS), 
Section  3.3.A.3  (Safety  Injection),  and 
Section  4.3  (Reactor  Coolant  System 
Integrity  Testing).  These  changes 
incorporate  revised  pressure- 
temperature  limits  and  Overpressure 
Protection  System  (OPS)  parameters  in 
accordance  with  the  methodology  of 
Regulatory  Guide  (RG)  1.99,  Revision  2, 
"Radiation  Embrittlement  of  Reactor 
Vessel  Material,"  to  predict  the  effect  of 
neutron  radiation  on  reactor  vessel 
materials.  Also,  Section  3.1.C  is  being 
revised  to  replace  pressure-temperature 
requirements  on  the  reactor  coolant 
system  when  the  reactor  is  critical,  with 
a  fixed  temperature  limit. 

Date  of  issuance:  October  21. 1991 

Effective  date:  October  21. 1991 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3. 1991  (56  FR  13661)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  21. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
August  8, 1991.  as  supplemented 
October  2. 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  visual  inspection 
requirements  for  snubbers  in  Technical 
Specification  4.7.8  in  response  to  the 
guidance  provided  in  the  NRC's  Generic 
Letter  90-09.  "Alternative  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Actions." 

Date  of  issuance:  October  29. 1991 

Effective  date:  October  29, 1991 

Amendment  Nos.:  126  &  108 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  4, 1991  (56  FR 
43807)  The  October  2. 1991.  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 


determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  29, 1991 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte "(UNCC 
Station),  North  Carolma  28223 

Florida  Power  and  Light  Company,  et  al.. 
Docket  Nos.  50-335  and  50-389.  St  Lucie 
Plant,  Unit  Nos.  1  and  2,  St.  Lude 
County,  Florida 

Date  of  application  for  amendments: 
August  22, 1991 

Brief  description  of  amendments:  The 
amendments  make  line-item 
improvements  to  the  St.  Lucie,  Unit  1 
and  Unit  2  Technical  Specifications  in 
accordance  with  Generic  Letter  90-09. 
"Alternative  Requirements  for  Snubber 
Visual  Inspection  Intervals  and 
Corrective  Actions." 

Date  of  Issuance:  October  22. 1991 

Effective  Date:  October  22. 1991 

Amendment  Nos.:  110.  51 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-18:  Amendments  revised  Ihe 
Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register  September  18. 1991  (56  FR 
47238)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  m  a  Safety  Evaluation  dated 
October  22, 1991, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  34954-9003 

Houston  Lighting  ft  Power  Company, 
Cit)'  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  Cit)-  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request  October 
30, 1990,  as  supplemented  by  letter 
dated  September  25. 1991 

Brief  description  of  amendments:  The 
amendments  replaced  Technical 
Specification  3/4.6.2.2  "Spray  Additive 
System"  with  a  new  specification 
entitled  "Recirculation  Fluid  pH  Control 
System  "  to  be  consistent  with  a  plant 
modification  that  would  eliminate  the 
containment  spray  additive  system  for 
Unit  2.  "The  Technical  Specification 
regarding  the  Spray  Additive  System 
has  been  identified  as  3/4.6.2.4  and  is 
applicable  to  Unit  1  only. 

Date  of  issuance:  October  24. 1991 

Effective  date:  October  24. 1991 
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Amendment  Nos-  Amendment  Nos.  30 
and  21 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  September  23. 1991  (56  FR 
47971)  The  September  25, 1991.  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideratron  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  24, 1991. 

No  significant  hazards  consideratioo 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Wharton  County  lunior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway.  Wharton,  Texas 
77488 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  58^08,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County. 
Maine 

Date  of  application  for  amendment: 
July  10. 1990 

Brief  description  of  amendment  The 
requested  change  would  modify 
Technical  Specification  3.9. 
"Operational  Safety  histrumentation. 
Control  Systems,  and  Accident 
Monitoring  Systems."  Table  3.9-2. 
Specifically,  the  Engineered  Safety 
Features  (ESF)  bypass  pressure 
specification  limit  is  increased  to  1760 
psig  from  1686  psig.  This  will  restore  the 
necessary  100  psid  differentia!  between 
reactor  pressure  and  the  safety  injection 
actuation  signal  (SIAS)  setpoint  to  avoid 
inadvertent  safety  injection  events 
during  normal  reactor  plant  cooldowns. 

Date  of  issuance:  October  23, 1991 

Effective  dote:  October  23, 1901 

Amendment  No.:  123 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initiot  notice  in  Federal 
Register  August  22, 1991  (5.S  PR  34373) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  13, 1991. 

No  significant  hazards  cooaideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  P.O.  Box  367,  Wiscasset  Maine 
04578. 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  August  5. 
1991 

Brief  description  of  amendment: 
Amendment  revised  Teclmical 


Specification  AAM  to  incorporate 
snubber  population  as  a  factor  in 
determining  the  time  interval  between 
visual  inspection  of  snubbers. 

Date  of  issuance:  October  31. 1991 

Effective  date:  October  31. 1991 

Amendment  Noj  148 

Facility  Operating  License  No.  L^R- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  4. 1991  (50  FR 
43810)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evalaation  dated 
October  31, 1991. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  68305. 

Niagara  Moiiawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswcge 
County,  New  York 

Date  of  application  for  amendment: 
July  27. 1988,  as  supplemertted  May  21. 
1991. 

Brief  description  of  amendment  This 
amendment  extends  the  expiratron  date 
of  the  facility  operating  license  from 
April  11,  2005.  to  August  22.  2009.  This 
extension  provides  an  effective 
operating  license  term  of  40  years  from 
the  beginning  of  plant  operation  rather 
than  40  years  from  the  issuance  of  the 
construction  permit 

Date  of  issuance.'OctoheT  22. 1991 
Effective  date:October  22. 1991 
Amendment  No.:126 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revise*  section  2.E  of 
Facility  Operating  License  No.  DPR -63. 

Date  of  initial  notice  in  Fed«al 
Register.  June  12. 1991  (56  FR  27047J  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  22. 1991.  The 
Commission  has  also  issued  an 
Environmental  Assessment  dated 
August  7, 1991.  and  a  Notice  of  issuance 
of  Environsmental  Assessment  and 
Finding  of  No  Significant  Impact  related 
to  this  action  (56  FR  40645). 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Omaha  Pufafic  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County.  Nebraska 

Date  of  amendment  request  June  28. 
1991 


Brief  description  of  amendment  The 
amendment  changed  the  Fort  Calhoun 
Station.  Unit  1.  Technical  Specification 
3.5(7)  to  adopt  the  guidance  of  NRC 
Regulatory  Guide  1.35,  Revision  3.  July 
1990.  for  the  maintenance  of  the 
Containment  Tendon  Prestressing 
System  Sra-veillance  Program. 

Date  of  issuance:  October  31. 1991 

Effective  date:  October  31. 1991 

Amendment  Na:  139 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37587) 
The  Conunission's  relatec*  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  24. 1991. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street  Omaha,  Nebraska 
68102 

Pacific  Gas  and  Elecbic  Company. 
Docket  Not.  59-275  Md  58-323,  Diebio 
Canyon  Nucieat  Power  Plant,  Unit  Nos, 
1  and  2,  Saa  Luis  Obispo  County, 
California 

Date  of  application  for  amendmentr: 
March  18. 1991  and  May  3. 1991 
(reference  License  Amendment  Request 
LAR  91-02) 

Brief  description  of  amendments: 
These  amendments  revised  the 
combined  Technical  Specifications  'or 
the  Diablo  Canyon  Power  Plant  Unit 
Nos.  1  and  2  by  changing  TS  3/4.7.7.1. 
"Snubbers.**  and  the  associated  Ba-s^s  to 
make  the  snubber  visual  inspection 
intervals  and  corrective  actions  conform 
to  the  recommendations  of  Generic 
Letter  90-09.  "Alternative  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Actions." 

Date  of  issuance:  September  6, 1991 

Effective  date:  September  &  1991 

Amendment  Nos.:  66  and  65 

Facility  Operating  License  Nos.  DPR- 
80  ondDPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15. 1991  (56  FR  22471)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  6. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Mapd 
Department  San  Lois  Obisf  o.  Cahfomia 
93407 
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Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomeiry  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  27. 1991 

Brief  description  of  amendments:  The 
amendments  added  a  new  Section  3/4  7- 
8  to  the  Technical  Specifications  which 
added  operability  requirements.  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for  the  main 
turbine  bypass  system. 

Date  of  issuance:  October  24, 1991 

Effective  date:  October  24. 1991 

Amendment  Nos.  52  and  16 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  18. 1991  (56  FR 
47241)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  24. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3.  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
November  18. 1976  and  supplemented 
April  19. 1984.  October  10. 1986.  April  21 
and  June  23, 1988  and  May  17, 1991. 

Brief  description  of  amendments: 
Appendix  J  of  10  CFR  Part  50,  Section 
III.  Primary  Reactor  Containment 
Leakage  Testing 

Date  of  issuance:  October  23, 1991 

Effective  date:  October  23, 1991 
Amendments  Nos.:  164  and  167 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  ruitice  in  Federal 
Register  September  18. 1991  (58  FR 
47242)  The  staff  has  found  a  portion  of 
the  requested  changes,  related  to  testing 
certain  valves,  may  create  confusion 
and  are  therefore  unacceptable  and  has 
issued  a  Notice  of  Denial.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  23. 1991. 

No  significant  hazards  consideration 
:?mments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 


(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  Na  S,  Westchester  County,  New 
York 

Date  of  application  for  amendment 
March  28, 1991 

Brief  description  of  amendment 
Revisions  to  TS  Tables  3.14-1  and  3.14-2 
to  include  requirements  on  the  smoke 
detector  and  hose  stations  installed  in 
the  new  intake  structure  building.  Also, 
miscellaneous  corrections  to  TS  Table 
3.14-1  and  re-pagination  of  Section  3.14 
pages. 

Date  of  issuance.-OcioheT  21. 1991 

Effective  c/ote.October  21, 1991 
Amendment  No.:110 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR2  4216)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  21. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martina  Avenue,  White  Plains,  New 
York,  lOOia 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant 
Oswego  County,  New  York 

Date  of  application  for  amendment 
July  9. 1991 

Brief  description  of  amendment  The 
amendment  revises  "Table  3.2-7. 
"Instrumentation  That  Initiates 
Recirculation  Pump  Trip,"  and  Table  4.2- 
7,  "Minimum  Test  and  Calibration 
Frequency  For  Recirculation  Pump 
Trip,"  to  reflect  a  modification  to  the 
Reactor  Water  Recirculation  Pump  Trip 
(RPT)  system  logic.  The  logic  for  the 
system  was  changed  as  part  of  the 
modifications  required  by  10  CFR  50.62, 
"Requirements  for  Reduction  of  Risk 
from  Anticipated  Transients  Without 
Scram  (ATWS)  EvenU  for  Light- Water- 
Cooled  Nuclear  Power  Plants." 

Date  of  issuance-OcioheT  29. 1991 

Effective  date.October  29, 1991 

Amendment  No.:172 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  August  21. 1991  (56  FR  41585) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  29, 1991, 


No  significant  hazards  considoration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  Oswego,  Oswego,  New 
York  13126. 

South  Carolina  Electric  k  Gas  Company, 
South  Carolina  Public  Service  Authority. 
Docket  No.  50-395.  Virgil  C.  Summer 
Nuclear  SUtioB,  Unh  No.  1,  Fairfieki 
County,  South  Carolina 

Date  of  application  for  amendment 
June  3, 1991 

Brief  description  of  amendment  The 
amendment  relocates  the  procedural 
details  of  the  Radiological  Effluent 
Technical  Specifications  to  the  Offsite 
Dose  Calculation  Manual  and  relocates 
the  procedural  details  for  solid 
radioactive  wastes  to  the  Process 
Control  Program.  This  request  is  in 
accordance  with  Generic  Letter  89-01. 

Date  of  issuance:  October  29, 1991 

Effective  date:  October  29. 1991 

Amendment  No.:  104 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  (56  FR  29200)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  29, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carohna  29180. 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No,  50-395,  Virgil  C  Summer 
Nuclear  Station.  Unit  No.  1,  Fairfield 
County,  South  Carolina 

Date  of  application  for  amendment 
November  16, 1900 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  to  allow  Zirlo  clad  fuel 
assemblies  and  Zirlo  filler  rods  to  be 
installed  in  the  core. 

Date  of  issuance:  October  22. 1991. 

Effective  date:  October  22. 1991. 

Amendment  No.:  105 

Facility  Operating  License  No.  Nt^r- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26, 1990  (56  FR 
53076)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  22. 1991. 

No  significant  hazards  consideration 
comments  received-  No 
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Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Tennessee  Valley  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant.  Unit  1. 
Hamilton  County.  Tennessee 

Date  of  amendment  request:  May  24, 
1991:  Supplemented  August  23. 1991  (TS 
91-08  and  91-11). 

Brief  description  of  amendment:  The 
change  replaces  certain  cycle-specific 
parameter  limit  values  in  the  Technical 
Specifications  with  a  reference  to  a  Core 
Operating  Limits  Report,  in  accordance 
with  Generic  Letter  88-16.  In  addition, 
changes  to  the  Bases  sections  are  also 
incorporated. 

Date  of  issuance:  October  23. 1991 

Effective  date:  October  23, 1991 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
77  Amendment  revises  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register  )uly  10, 1991  -  56  FR  31443  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  23. 1991. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Doclcet 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment 
March  18, 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.0.3,  3.0.5  Limiting 
Conditions  for  Operation,  and 
corresponding  Bases  Section  3.0.3.  to 
increase  the  time  interval  allowed  for 
reaching  Hot  Standby  once  TS  3.0.3  and 
3.0.5  have  been  entered.  The  changes 
are  consistent  with  the  guidance  of 
Babcock  and  Wilcox  Standard  TSs  for 
Pre88uri2ed  Water  Reactors,  NUREG- 
0103.  Rev.  4,  and  model  TSs  included  in 
Generic  Letter  87-09. 

Date  of  issuance:  October  21. 1991 

Effective  date:  October  21. 1991 

Amendment  No.  163 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
■Register  August  7. 1991  (56  FR  37591) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  datec  October  21. 1991. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
February  15, 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  TS  3/4.7.1.3  and  its  bases 
to  delete  the  reference  to  the  deaerator 
storage  tanks  as  condensate  storage 
facilities  for  the  auxiliary  feedwater 
system. 

Date  of  issuance:  October  21, 1991 

Effective  date:  October  21, 1991 

Amendment  No.  164 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24219)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  21, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346.  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment 
August  1, 1989,  as  supplemented 
February  1, 1990. 

Brief  description  of  amendment-  The 
amendment  revised  TS  3/4.4.10. 
Structural  Integrity.  Section  4.4.10.1.b, 
Surveillance  Requirements,  by  changing 
the  surveillance  interval  for  inspection 
and  operabihty  testing  of  reactor  vessel 
internals  vent  valves  from  18  months  to 
24  months.  The  chSinge  is  consistent 
with  Amendment  Number  108,  dated 
September  26. 1988.  issued  by  the  NRC 
to  Florida  Power  Corporation's  Crystal 
River.  Unit  3. 

Date  of  issuance:  October  24. 1991 

Effective  date:  October  24, 1991 

Amendment  No.  165 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  21. 1990  (56  FR  6121) 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  24. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment 
May  31, 1991  supplemented  August  29, 
and  October  15, 1991. 

Brief  description  of  amendment  The 
amendment  allowed  the  replacement  of 
defective  fuel  rods  with  stainless  steel 
filler  rods. 

Date  of  issuance:  October  29, 1991 

Effective  date:  October  29, 1991 

Amendment  No.  166 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  (56  FR  29282) 
Following  the  supplemental  letter  of 
August  29, 1991,  which  reduced  the 
scope  of  the  May  31, 1991  request,  the 
application  was  renoticed  on  September 
25, 1991  (56  FR  48591).  The  supplemental 
letter  of  October  15, 1991  provided 
additional  information  on  fuel  pin 
replacement  and  did  not  change  the 
request  or  affect  the  staffs  notice  of  the 
request. 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bqncrof* 
Avenue,  Toledo,  Ohio  43606. 

TU  Electric  Company,  Docket  No.  50- 
445,  Comanche  Peak  Steam  Electric 
Station,  Unit  1,  Somervell  County,  Texas 

Dgte  of  amendment  request  June  28, 
1991 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specifications  Sections  4.4.8.3.2  (a  and 
b)  and  4.5.2.d  to  delete  surveillance 
testing  requirements  associated  with  the 
autoclosure  interlock  (ACI)  feature  for 
the  residual  heat  removal  suction 
isolation  valves.  This  change  allows 
implementation  of  plant  modifications  to 
delete  the  ACI  feature  from  these 
valves. 
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Date  of  Issuance:  October  18. 1991 

Effective  date:  October  18. 1991,  to  be 
implemented  within  60  days 

Amendment  No.:  Amendment  No.  4 

Facility  Operating  License  No.  NPF- 
87.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (56  FR 
47243)  The  Coounission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  18. 1991. 

No  significant  ha7ard8  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper,  P. 
O.  Box  19497,  Arlington,  Texas  76019. 

TU  Electric  Company,  Docket  No,  50- 
445,  Comanche  Peak  Steam  Electric 
Station.  Unit  1,  Somervell  County,  Texas 

Date  of  amendment  request  August  9, 
1991 

Brief  description  of  amendment  The 
amendment  revises  the  Comanche  Peak 
Steam  Electric  Station,  Unit  1,  Technical 
Specifications  to  increase  the  required 
minimum  shutdown  margin  for 
operational  Mode'5  for  Cycle  2 
operation. 

Date  of  Issuance:  October  18, 1991 

Effective  date:  October  18, 1991,  to  be 
implemented  withn  30  days 

Amendment  No.:  Amendment  No.  5 

Facility  Operating  License  No.  NPF- 
67.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (56  FR 
47244)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  18, 1991. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
Location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps.  701  South  Cooper,  P, 
O.  Box  19497,  Arlington,  Texas  76019. 

TU  Electric  Company,  Docket  No.  50- 
445,  Comanche  Peak  Steam  Qectric 
Station,  Unit  1.  Somervell  County,  Texas 

Date  of  amendment  request  May  24, 
1991,  as  supplemented  by  letters  dated 
July  30. 1991.  September  23. 1991,  and 
October  21, 1991. 

Brief  description  of  amendment  The 
amendment  replaces  the  radial  peaking 
factor  (Fxy)  surveillance  with  a  heat 
flux  hot  channel  factor  surveillance, 
revising  the  Technical  Specifications 
(TS)  to  allow  operation  with  a  positive 
moderator  temperature  coefficient  and 
implements  Generic  Letter  68-16,  which 


allows  the  removal  of  cycle-specific 
parameter  limits  from  the  TS  with  a 
reference  to  a  Core  Operating  Limits 
Report  for  the  values  of  those  limits. 

Date  of  Issuance:  October  24, 1991 

Effective  date:  October  24, 1991,  to  be 
implemented  within  60  days  of  issuance 

Amendment  No.:  Amendment  No.  6 

Facility  Operating  License  No.  NPF- 
87.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (58  FR 
47242)  The  July  3a  1991,  September  23. 
1991.  and  October  21. 1991,  submittals 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  24, 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  701  South  Cooper,  P. 
O.  Box  19497,  Arlington,  Texas  76019. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  SUtron, 
Vernon,  Vennont 

Date  of  application  for  amendment 
January  15.  May  16  and  July  21. 1991 

Brief  description  of  amendment 
Eliminates  the  Technical  Specification 
requirements  for  the  Toxic  Gas 
Monitoring  System. 

Date  of  issuance:  October  24. 1991 

Effective  date:  October  24, 1991 

Amendment  No.  132 

Facility  Operating  License  No.  DPR- 
.  28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  6. 1991  (56  FR  4873) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  24. 1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattlcboro.  Vermont  05301. 

Washington  PubBc  Power  Supply 
System,  Docket  No.  50-397.  Nuclear 
Project  No.  2,  Benton  County,  . 

Washington  | 

Date  of  application  for  amendment 
December  12. 1988  (G02-88-264) 

Brief  description  of  amendment  The 
amendment  modifies  the  Radioactive 
Gaseous  Effluent  Monitoring 
Instrumentation  Table  3.3.7.12-1  of  the 
technical  specifications  to  allow 


operation  of  the  main  condenser  off-gas 
treatment  system  without  the  associated 
action  statement  when  one  of  the  two 
redundant  hydrogen  monitors  is 
inoperable. 

Date  of  issuance:  September  18, 1991 

Effective  date:  September  18, 1991 

Amendment  No.:  95 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  21. 1990  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  18. 1991. 

No  significant  hazards  consideration 
comments  requested:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Stieet,  Richland,  Washington 
99352 

Dated  at  RockviUe,  Maryland,  this  5th 
day  of  November  1991. 

For  the  Nuclear  Regulatory  Commission 
Bruce  A.  Boger. 

Director,  Division  of  Reactor  Projects  -  III/ 
/V/V  Office  of  Nuclear  Reactor  Regulation 
(Doc.  91-27106  Filed  11-12-9!;  8:45  am) 

MUMQ  coot  TSaMI-D 


POSTAL  SERVICE 

Adjustment  of  Preferred  Ratee 

agency:  Postal  Service. 
action:  Notice  of  adjustment  of 


preferred  rates. 


Following  the  enactment  of  the  Postal 
Service  Appropriations  Act  for  Fiscal 
Year  1992  on  October  28, 1991.  the 
Postal  Service  has  determined  that, 
pursuant  to  Resolution  No.  91-4  of  the 
Governors  of  the  United  States  Postal 
Sen-ice,  56  FR  55700  (October  29. 1991), 
the  following  adjustments  to  the 
preferred  rates  for  non-letter  size  bulk 
third-class  nonprofit  mail  shall  take 
effect  at  12:01  am  on  November  17, 1991. 

Rate  Schedule  302  (Continued) 

Third-ClaM  Mai  Nonproflt  Bi*  ' 


Non-Laltara  MM 


Pi«c«Ra««»: 

OiKounts  (Pv  Piaoe) . 

D^BtJfMtRX)  Entry! 

dMC 

SCF 

0«lfvaryOfftc«>„ 

Presort  L«v«i: 

3-and5-Oigtt 

Carrtar  Roula 

Saturation 


t«*n«s) 


14.6 


1.2 
1.7 
Z2 

1.4 
4.S 
6.2 


Pound 

rata 

(cants) 
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Rate  Schedule  302  (Continued)— 
Continued 


TNrd-Qass  bM  NonprofH  Bulk  > 

Non-Lettars  aize 

Piece 

rata 

(cents) 

Pound 

rate 

(cents) 

Pound  Rate  •: 
Pound  RatM  Plua  Par  Ptaoa 
Rate           

6.3 

39.8 

Discounts:    OMtination    Enfty 
(Per  Pound) 

BMC «...«..«—«.««. 

SCF._ 

Deiverv  Office  •         

5.8 

8.1 

10.4 

Presort  Level  (Per  Piece): 

3-  and  5-Oigrt 

Carrier  Route 

Saturation 

1.4 
4.5 

5.2 

■  A  fee  of  S75  00  must  be  paid  once  eacfi  12- 
montti  period  for  each  buMi  mailing  permit 

■Ap0es  ordy  to  earner  route  presort  arxl  satura- 
tion rnari. 

*  Por  letter  size  pieces  meebng  applicable  Postal 
Service  regulations. 

♦Among  ZIP  +  4  and  barcode  discounts,  only 
one  dacount  may  be  applied. 

•Deducted  from  ott>eomse  applicable  3-  and  5- 
digit  rate. 

•  Mailer  pays  either  the  p«ce  or  the  pound  rate, 
whtcnever  is  higher. 

A  commensurate  change  will  be  made 
in  the  special  bulk  third-class  rate  charts 
in  section  611  of  the  Domestic  Mail 
Manual,  incorporated  by  reference  in 
the  Code  of  Federal  Regulations  by  39 
CFR  111.1,  and  a  transmittal  letter 
making  these  changes  in  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  automatically  to 
subscribers.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  111.3. 
SUnley  F.  Mirea, 

Assistant  General  Counsel.  Legislative 
Division. 
[FR  Doc.  91-27223  Filed  11-12-^:  8:45  am] 

MLLMQ  COOC  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Form*  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearing  Officer.  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings, 
Information  and  Consumer  Services. 
Public  Reference  Branch.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 

New,  Rule  144A  Information  Request 
for  Issuers. 

New,  Rule  144A  Information  Request 
for  Intermediaries. 

Revised.  Rule  144A  Information 
Request  for  Qualined  Institutional 
Buyers. 


File  No.  270-342. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  an  information 
request  for  issuers  and  intermediaries 
regarding  market  developments  under 
Rule  144A.  Respondent  issuers  incur  an 
estimated  average  burden  of  one  hour, 
respondent  intermediaries  incur  an 
estimated  average  burden  of  45  minutes, 
and  respondent  qualified  institutional 
buyers  incur  an  estimated  average 
burden  of  45  minutes  to  complete  the 
information  request.  The  estimated 
average  burden  hours  are  made  solely 
for  the  purposes  of  the  Paperwork 
Reduction  Act,  and  are  not  derived  from 
a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
cost  of  Commission  rules  and  forms. 
Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Commission 
rules  and  forms  to  Kenneth  Fogash. 
Deputy  Executive  Director,  450  Fifth 
Street,  NW..  Washington.  DC  20549.  and 
Gary  Waxman.  Clearance  Officer. 
Office  of  Management  and  Budget 
[Paperwork  Reduction  Project  3235- 

0405,  Paperwork  Reduction  Project  3235- 

0406,  Paperwork  Reduction  Project  3235- 
0407].  room  3208,  New  Executive  Office 
Building,  Washington,  DC  20543. 

Dated:  November  5, 1991. 
Joaatfaan  Katz, 
Secretary. 

(FR  Doc.  91-27180  Filed  11-12-91;  8:45  am] 
BIUJNO  COOC  nio-oi-M 


IReleaM  Na  34-29905;  File  No.  SR-MCC- 
91-04] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Relating  to 
Advances  of  Dividends,  Interest,  and 
Other  Payments  or  Distributions 

Noveinl)€r  5, 1991. 

Pursuant  to  section  19(b]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b),  notice  is  hereby  given 
that  on  October  28. 1991.  the  Midwest 
Clearing  Corporation  ("MCC")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  and  Amendment 
No.  1  thereto  as  described  in  items  I.  II, 
and  III  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
article  VI.  Rule  1,  section  8  and  Article 
VII.  Rule  1.  section  2  of  MCC's  Rules. 
Capitalized  terms  used  herein  have  the 
same  meanings  ascribed  to  them  in 
MCC's  Rules.  The  proposed  rule  change 
clarifies  MCC's  rights  with  respect  to 
dividends,  interest,  and  other 
distributions  in  respect  of  securities  that 
MCC  has  advanced  to  its  Participants 
prior  to  receipt  by  MCC  of  such 
payments  from  issuers  or  paying  agents. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  Item  IV  below.  MCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  amendment  to  Article  VI,  Rule  1, 
section  8  clarifies  that  if  an  issuer  or 
paying  agent  fails  to  make  a  cash 
distribution  or  payment  in  respect  of 
securities  and  if  MCC  has  credited 
Participants'  accoimts  to  reflect  such 
cash  distribution  or  payment,  MCC  has 
the  right  either  to  (a)  require  the 
Participants  immediately  to  pay  MCC 
cash  in  the  amount  so  credited  by  MCC 
or  (b)  reverse  such  credits  and  reflect 
the  reversal  in  the  computation  of  the 
cash  settlement  balance  due  to  or  from 
MCC  in  accordance  with  article  VI,  Rule 
1,  section  1  of  MCC's  Rules. 

The  amendment  to  Article  VII,  Rule  1. 
section  2  clarifies  that  Participants  are 
deemed  immediately  to  have  granted  to 
MCC  all  their  rights  in  and  to^he 
payments  or  distributions  credited,  but 
not  then  received,  by  MCC  as  described 
in  the  preceding  paragraph.  The 
amendment  also  makes  clear  that  all 
rights  to  such  payments  or  distributiors 
revert  to  the  Participants  in  the  event 
MCC  elects  to  reverse  the  credits  for 
such  payments  or  distributions  as 
described  in  the  preceding  paragraph. 
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MCC  believes  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  in  that  the  proposed  rule  change 
provides  greater  certainty  in  the 
application  of  MCC's  existing  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  any  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change  because  the 
proposed  rule  change  merely  clarifies 
existing  rights  of  MCC  and  its 
Participants. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  with  respect  to  the 
proposed  rule  change  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  paragraph  (e)  of  Rule 
19b-4  thereimder  because  the  proposed 
rule  change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC.  All 
submissions  should  refer  to  File  No.  SR- 


MCC-91-04  and  should  be  submitted  by 
December  5. 1991. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  91-27254  Filed  11-12-91:  8:45  am] 

BILLNM  COOC  W1IMI1-M 


[Release  No.  34-29906;  File  Na  SR-NASO- 
91-46] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  tt>e  Appointment  of 
Executive  Representatives 

November  8, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  23, 1991,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  article  III, 
section  3  of  the  NASD  By-Laws 
regarding  the  appointment  of  executive 
representatives.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  deletions  are  in 
brackets. 

NASD  By-Laws 

Article  III 


Executive  Representative 

Sec.  3.  Each  member  shall  appoint  and 
certify  to  the  Secretary  of  the 
Corporation  one  "executive 
representative"  who  shall  represent, 
vote  and  act  for  the  member  in  all  the 
affairs  of  the  Corporation,  except  that 
other  executives  of  a  member  may  also 


»  The  NASD  also  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  September  27. 1991  and 
Amendment  No.  2  on  Octobier  7. 1991.  Amendment 
No.  1.  made  at  the  request  of  the  Commiision  staff, 
clarifies  the  NASD'i  interpretation  of  the  proposed 
rule  change  as  it  may,  in  certain  circumstances, 
apply  to  insurance  company  members.  Amendment 
No.  2  provides  the  results  of  the  NASD  membership 
vote  on  the  proposed  rule  (1.923  in  favor,  177 
against,  12  not  voting,  and  IS  unsigned). 


hold  office  in  the  Corporation,  serve  on 
the  Board  of  Governors  or  committees  of 
the  Corporation,  or  otherwise  take  part 
in  the  affairs  of  the  Corporation.  A 
member  may  change  its  executive 
representative  upon  giving  written 
notice  thereof  to  the  Secretary,  or  may, 
when  necessary,  appoint,  by  written 
notice  to  the  Secretary,  a  substitute  for 
its  executive  representative.  An 
executive  representative  of  a  member  oi 
a  substitute  shall  [preferably]  be  a[n 
executive  officer]  member  of  senior 
management  and  registered  principal  o. 
the  member  (,].  (if  a  Corporation,  a 
partner  in  case  of  a  partnership,  and  the 
member  himself  if  an  individual,  but  he 
may  be  an  employee  of  the  member,  if 
given  authority  to  act  for  the  member  in 
the  course  of  the  Corporation's 
activities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  section  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspect  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Article  III,  section  3  of  the  NASD 
By-Laws  requires  members  to  appoint 
one  "executive  representative"  who  is 
responsible  for  voting  and  acting  for  the 
member  in  all  affairs  of  the  NASD. 
Currently,  the  executive  representative 
designated  by  a  member  is  also 
identified  as  the  firm's  "contact  person" 
in  the  Form  B-D  and  in  the  Central 
Registration  Depository  ("CRD").  The 
current  qualification  requirements  of 
"executive  representative"  are  both 
broad  and  optional,  and  have,  in  the 
past,  led  to  the  designation  of  persons 
who  have  limited  authority  in  their 
firms.  Since  all  important  membership 
communications  are  directed  to 
executive  representatives,  who  are 
eligible  to  cast  votes  for  their  respective 
firms,  the  NASD  is  concerned  that 
important  matters  may  not  be  directed 
to  the  right  person  at  each  member. 
The  NASD  proposes,  therefore,  to 
amend  article  III.  section  3  of  the  By- 
Laws  to  require  that  only  persons  of 
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authority  in  a  member  firm  who  are 
members  of  the  senior  management  of 
the  member  and  registered  principals 
may  be  designated  as  the  executive 
representative  to  the  NASD.  Moreover, 
the  word  "preferably"  is  proposed  to  be 
deleted  with  the  result  that  compliance 
with  the  provision  would  become 
mandatory. 

In  order  to  distinguish  between  the 
role  of  the  executive  representative  and 
the  member's  contact  person,  who  may 
be  different  from  the  executive 
representative,  the  NASD  plans  to 
maintain  the  Executive  Representative 
list  separately  from  the  firm  contact  list 
in  the  CRD.  lliis  additional 
administrative  procedure  will  assure 
that  the  Executive  Representative  will 
receive  all  important  NASD 
communications  and  that  routine  CRD 
notices  will  be  directed  to  the  right 
persons  at  the  member.  Further,  the 
Notice  to  Members  announcing  the  SEC 
approval  of  the  proposed  rule  change 
will  include  an  executive  representative 
form  to  be  completed  by  all  members  to 
designate  their  executive  representative. 
The  NASD  will  request  that  the 
executive  representative  form  be  filed 
with  the  Secretary's  Office  of  the  NASD 
prior  to  the  date  that  the  rule  change  is 
effective.  The  NASD  has  requested  that 
the  rule  change  be  effective  120  days 
after  SEC  approval  in  order  to  provide 
time  for  the  filing  of  the  executive 
representative  form. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(4)  of  the 
Act  which  requires  that  the  "association 
assure  a  fair  representation  of  its 
members  in  the  selection  of  its  directors 
and  administration  of  its  affairs  *  *  *." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  Notice  to 
Members  91-9  (February  1991).  Five 
comments  were  received  in  response 
thereto.  Of  the  5  comment  letters 
received.  3  were  in  favor  of  the 
proposed  rule  change  and  2  were 
opposed. 

"Two  commentators,  both  affiliated 
with  insurance  company  members,  were 
critical  of  the  proposal,  noting  that  in 
their  companies,  persons  other  than 


senior  management  were  most  qualified 
and  most  likely  to  handle  the  executive 
representative's  duties.  One 
commentator  stated  that,  particularly  for 
an  insurance  company  that  is  a  member, 
the  person  most  familiar  with  securities 
activities  and  able  to  make  decisions  on 
the  sorts  of  items  sent  out  by  the  NASD 
is  in  middle  management.  The  other 
commentator  noted  that  their  designated 
executive  representative  is  neither  a 
principal  nor  senior  executive 
representative,  but  a  lawyer  that  senior 
management  believes  is  best  qualified  to 
evaluate  the  content  of  the  frequent 
membership  communications  received 
from  the  Association  and  to  direct  them 
to  persons  in  their  diverse  organization. 
The  commentator  beheved  that 
substituting  an  insurance  company 
"principal."  who  has  a  narrower  focus 
as  to  products,  practices  and  regulatory 
affairs  would  "*  *  *  diminish  the 
dissemination  of  important 
communications  from  the  Association." 
The  NASD  is  aware  that  where  the 
entire  insurance  company  is  a  member, 
there  may  be  circumstances  where  the 
most  appropriate  person  to  be 
designated  "executive  representative"  is 
in  the  middle  management  of  the 
company  but  is  acting  as  senior 
management  of  the  company's  securities 
operations.  The  NASD  believes  that  it  is 
an  appropriate  interpretation  of  the 
proposed  rule  that,  upon  review,  the 
NASD  may  permit  an  insurance 
company  member  to  appoint  as 
executive  representative  the  most 
appropriate  employee,  registered  as  a 
principal,  who  is  in  an  equivalent 
position  to  senior  management  in  charge 
of  the  insurance  company's  securities 
operations.  The  NASD  has,  therefore, 
determined  to  include  in  the  Notice  to 
Members  announcing  approval  of  this 
rule  change  the  clarification  that 
insurance  company  members  may 
request  advice  from  the  NASD's 
Membership  and  Qualifications 
Department  regarding  the  applicability 
of  this  rule  to  their  particular 
circumstances.  One  of  the  above 
insurance  company  commentators  also 
questioned  the  appropriateness  of  the 
NASD  substituting  its  judgement  for  that 
of  the  member  in  appointing  a  person  to 
represent  the  member  with  the  NASD. 
The  NASD  believes  it  has  a  significant 
interest  in  the  determination  of  the 
primary  contacts  in  members  and  that 
the  proposed  definition  specifying  the 
proper  level  of  a  person  in  member  firms 
to  receive  communications  and  vote  on 
NASD  matters  is  a  justifiable  exercise  of 
NASD  authority. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunisnon  ActioB 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to    • 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provision  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room.  In 
addition,  copies  of  such  filing  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  5. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a){12). 
lonathan  G.  Kalz. 
Secretary. 
(FR  Doc.  91-27253  Filed  11-12-91:  8:45  am) 

WLUNO  COOC  M1*-«t-M 


Issuer  Delisting;  Application  To 
Wltt)draw  From  Listing  and 
Registration;  Conquest  Exploration 
Company,  Convertible  Subordinated 
Debentures  Due  2014  (»1le  No.  1-«294) 

November  6, 1991. 

Conquest  Exploration  Company 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
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Exchange  Act  of  1934  and  rule  12d2-2(d) 
promulgated  thereunder  to  withdraw  the 
above  specified  securities  from  listing 
and  registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Company  believes  that  delisting 
of  the^y2%  Convertible  Subordinated 
Debentures  ("Debentures")  from  the 
Amex  is  warranted  because  of  the 
limited  number  of  registered  holders. 
According  to  the  Company,  as  of 
September  30. 1991.  there  were  four 
registered  holder  of  the  Debentures. 
Further  trading  in  the  Debentures  on  the 
Amex  has  not  been  active  since  before 
completion  of  the  Company's  repurchase 
offers  for  the  Debentures.  According  to 
the  Amex,  the  last  trade  of  the 
Debentures  took  place  in  May,  1991.  In 
addition,  following  delisting  of  the 
Debentures,  the  Company  will  no  longer 
be  subject  to  the  reporting  requirements 
of  the  1934  Act.  This  will  allow  the 
Company  to  save  compliance  costs 
incurred  in  preparing  separate  annual 
and  periodic  reports  to  be  filed  with  the 
Commission.  The  Company  is  not 
obligated  under  the  indenture  or  any 
other  document  to  maintain  the  listing  of 
the  Debentures  on  the  Amex  or  any 
other  exchange. 

Any  interested  person  may.  on  or 
before  November  29. 1991.  submit  by 
letter  to  the  Secretary  of  the 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  91-27181  filed  11-12-91;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
(Declaration  of  Disaster  Loan  Area  #2530) 

California;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  President's  major 
d'saster  declaration  on  October  22. 1991. 


I  find  that  Alameda  County  in  the  State 
of  California  constitutes  a  disaster  area 
as  a  result  of  damages  caused  by  the 
Oakland  Hills  fire  beginning  on  October 
20. 1991  and  continuing.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  December 

23. 1991.  and  for  loans  for  economic 
injury  until  the  close  of  business  on  July 

22. 1992.  at  the  address  listed  below: 
U.S.  Small  Business  Administration. 
Disaster  Area  4  Office,  P.O.  Box  13795. 
Sacramento  California  95853-4795. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Contra  Costa,  San  Joaquin,  Santa  Clara, 
and  Stanislaus  in  the  State  of  California 
may  be  filed  until  the  specified  data  «• 
the  above  location. 
The  interest  rates  are: 


Pircenl 

For  Physical  Damage: 
Homeowners  With  Credit  Avail- 
able Elsewhere 

8.000 

Homeowners      Without      Credit 
Available  Elsewhere 

4.000 

Businesses    With    Credit    Avail- 
able Elsewhere 

8000 

Businesses  and  Non-Profit  Orga- 
nizations      Without       Credit 
Available  Elsewhere 

4.000 

Others  (Including  Non-Profit  Or- 
ganizations)      With       Credit 
Available  Elsewhere 

8.500 

For  Economic  Injury: 
Businesses  and  Small  Agricultur- 
al Cooperatives  Without  Credit 
Available  Elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  253005  and  for 
economic  injury  the  number  is  744200, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  23, 1991. 
Alfred  E.  )udd, 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  91-27182  Filed  11-12-01;  8:45  am] 

StLUNO  COOC  MOS-OI-M 


Region  IX  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Santa  Ana.  will  hold  a  public  meeting 
from  9  a.m.  to  1  p.m.  on  Friday, 
November  22. 1991  at  the  Doubletree 
Hotel,  67967  Vista  Chino,  Cathedral 
City,  California,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business  matters  as 
may  be  presented  by  members,  staff  of 


the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Mr.  John  S.  Waddell,  District  Director. 
U.S.  Small  Business  Administration.  901 
West  Civic  Center  Drive,  suite  160. 
Santa  Ana,  California  92703.  (714)  836- 
2494. 

Caroline  |.  Beeson. 

Assistant  Administrator  for  Advisory 
Councils. 

[FR  Doc.  91-27184  Filed  11-12-91:  8:45  am) 
StLUNO  COOe  SOM-OI-M 


Investment  Advisory  Council;  Meeting 

Time  and  Date:  11  a.m.-5  p.m. 
Wednesday  November  20  and  9  a.m. -3 
p.m.  Tliursday  November  21. 1991. 

Place:  The  meeting  will  be  held  in 
Eisenhower  Conference  Room  on  the 
eighth  floor  of  SBA  headquarters  at  409 
Third  Street,  SW..  Washington.  DC. 

Purpose:  The  meeting  is  being  held  to 
discuss  such  matters  concerning  the 
Small  Business  Investment  Company 
(SBIC)  and  Specialized  Small  Business 
Investment  Company  (SSBIC)  programs 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  contact  John 
Simonds,  room  8500.  U.S.  Small  Business 
Administration.  409  3rd  Street.  SW., 
Washington.  DC  20416.  telephone  (202) 
205-7596. 

Dated:  Novcml>er  4, 1991. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  91-27183  Filed  11-12-91;  8:45  am] 
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Region  III  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Baltimore,  will  hold  a  public  meeting 
from  9  a.m.  to  4  p.m.  on  Thursday, 
November  14, 1991  at  the  U.S.  Small 
Business  Administration,  Equitable 
Building,  10  North  Calvert  Street.  3rd 
Floor,  Baltimore.  Maryland,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Charles  J.  Gaston,  District  Director, 
U.S.  Small  Business  Administration,  10 
North  Calvert  Street.  3rd  Floor. 
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Baltimore.  Maryland  21202,  (301)  962- 

2054. 

Caroliiw  |.  Deeaoa. 

Assistant  Administrator  for  Advisory 

Councils. 

(FR  Doc.  91-27185  Filed  11-12-91:  8:45  am) 

BtujMa  CODE  ans-ei-« 


Executive  Service  Performance  Review 
Boards. 


Region  VlllAdvlsory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VIII  Advisory 
Council  located  in  the  geographical  area 
of  Salt  Lake  City,  will  hold  a  public 
meeting  at  10  a.m.  on  Tuesday. 
December  3. 1991,  in  the  Board  Room  of 
Zion  First  National  Bank.  One  Main 
Street.  Salt  Lake  City.  Utah,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Stan  Nakano.  District  Director,  U.S. 
Small  Business  Administration.  125 
South  State  Street.  Salt  Lake  City.  Utah 
84138,  (801)  524-5804. 
CaroliiM ).  Beeson. 
Assistant  Administrator  for  National 
Advisory  Councils. 
(FR  Doc.  91-27186  Filed  11-12-91;  8:45  am| 

aiLUNO  COOC  t02S-0V4l 


Region  III  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Clarksburg,  will  hold  a  public  meeting 
beginning  at  1  p.m.  on  Wednesday. 
November  13. 1991,  and  concluding  at  12 
noon  on  Thursday,  November  14. 1991. 
at  Marshall  University,  1050  Forth 
Avenue,  Huntington.  West  Virginia,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Marvin  P.  Shelton.  District  Director. 
U.S.  Small  Business  Administration.  168 
West  Main  Street,  suite  600.  Clarksburg. 
West  Virginia  26302-1806,  (304)  623- 
5631. 

Caroline  |.  Beeson, 
Assistant  Administrator  for  Advisory 
Councils. 
|FR  Doc  91-27187  Filed  11-12-91:  8:45  am) 

BttJJNO  COO£  W2S-01-M 


Senior  Executive  Service  Performance 
Review  Board;  List  of  llAembers 

agency:  Small  Business  Administration. 
action:  Listing  of  Personnel  Serving  as 
Members  of  this  Agency's  Senior 


summary:  Section  4314(C)(4)  of  Title  5. 
U.S.C.  requires  Federal  agencies  publish 
notification  of  the  appointment  of 
individuals  who  serve  as  members  of 
that  Agency's  Performance  Review 
Boards  (PRB).  The  foUovrtng  is  a  listing 
of  those  individuals  currently  serving  as 
members  of  this  Agency's  PRB: 

1.  John  R  Barrett.  Assistant 
Administrator  for  Hearings  and 
Appeals. 

2.  Lawrence  E.  Barrett.  Assistant 
Administrator  for  Information 
Resources  management  (Substitute 
member,  if  required). 

3.  Michael  P.  Forbes.  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs  (Also  serving  as 
Acting  Regional  Administrator, 
Region  II). 

4.  Charles  R.  Hertzberg  Assistant 
Administrator  for  Financial 
Assistance. 

5.  Thomas  C.  Hockaday,  Counselor  to 
the  Administrator. 

6.  Robert  G.  Moffitt.  Associate 
Administrator  for  Procurement 
Assistance. 

7.  Richard  L  Osboum.  Director  of 
Personnel. 

8.  George  R  Robinson.  Director.  Equal 
Employment  Opportunity  and 
Compliance. 

9.  Anne  E.  Stanley,  Chief  of  Staff 
(Substitute  member,  if  required). 

10.  Mitchell  F.  Stanley.  Associate 
Deputy  Administrator  for  Finance. 
Investment  and  Procurement. 

11.  John  D.  Whitmore.  Deputy  to  the 
Associate  Deputy  Administrator  for 
Management  and  Administration. 

12.  Janice  E.  Wolfe.  Deputy  to  the 
Associate  Deputy  Administrator  for 
Finance.  Investment  and  Procurement. 

Dated:  October  9. 1991. 
Patricia  F.  Saiki, 

Administrator 

(PR  Doc.  91-27187  Filed  11-12-91;  8:45  am) 

BILUNOCOOC  MnS-OI-M 


Tuesday.  December  3. 1991  in 
Conference  room  1107,  commencing  at 
9:30  a.m.  at  the  Department  of  State, 
2201  C  Street  NW..  Washington,  DC 
20520. 

The  Agenda  for  Study  Group  A  will 
include  the  following:  a  debrief  of  the 
results  of  CCnT  Ad  Hoc  group  for 
Resolution  #18  session  held  in  Geneva 
October  28  to  November  1;  reports  from 
the  various  ad  hoc  groups,  such  as  UPT. 
telephone  accounting,  etc:  a  debrief  of 
the  Study  Group  1  meeting  held  in  Japan 
November  14-26;  and  to  initiate 
preparations  for  the  1992  Winter/Spring 
meetings  of  Study  Groups  I,  II  and  III. 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting,  person 
who  plan  to  attend  should  so  advise  the 
Office  of  Eari  S.  Barbely.  Department  of 
State.  202-647-0201  (fax  202-647-7407). 
The  above  includes  government  and 
non-government  attendees.  Notification 
should  include  Date  of  Birth  and  Social 
Security  Number,  unless  person  has 
already  provided  this  information  to  this 
office.  All  attendees  must  use  the  C 
Street  entrance. 

Dated:  October  25. 1991. 
Earl  S.  Baibely.  « 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCfTT 
National  Committee. 
|FR  Doc.  91-27217  Filed  11-12-91:  8:45  am) 
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DEPARTMENT  OF  STATE 

(Public  Notice  15201 

United  States  Organization  for  th« 
Intemationai  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  a  Meeting 

The  Department  of  State  announces 
that  CCITT  Study  Group  A  of  the  U.S. 
Organization  for  the  Intemationai 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Cartificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
November  1, 1991 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
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tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47814. 

Date  filed:  October  30. 1991. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  27, 1991. 

Description:  Application  of  Japan 
Asia  Airways  Co..  Ltd..  pursuant  to 
section  402  of  the  Act  and  subpart  Q  of 
the  Regulations,  applies  for  a  foreign  air 
carrier  permit,  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  Nagoya. 
Japan,  on  the  one  hand,  and  Guam  and 
Saipan,  on  the  other. 

Docket  Number:  47817. 

Date  filed:  October  31. 1991. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  28, 1991. 

Description:  Application  of  United  Air 
Lines.  Inc.  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  Regulations, 
applies  for  a  certificate  of  public 
convenience  and  necessity  to  authorize 
service  between  Orlando,  Florida,  and 
Mexico  City.  Mexico. 

Docket  Number:  47708. 

Date  filed:  October  30, 1991. 

Due  thte  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  27. 1991. 

Description:  Amendment  No.  1  to  the 
Application  of  American  Airlines,  Ina 
pursuant  to  section  401  of  the  Act  and 
subpart  Q  of  the  Act  requests  that  New 
York/Newark  be  added  as  a  co-terminal 
point  for  service  to  Venezuela  on 
American's  certificate  for  Route  543. 
PhyllU  T.  Kaylor. 

Chief  Documentary  Services  Division. 
[FR  Doc  91-27200  Filed  11-12-91:  ft4S  am) 

WLUNG  COOC  4t10-«2-ll 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 


an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RSGM-ei-42) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Communications  received  before 
December  12. 1991.  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building.  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Hampton  and  Branchville  Railroad 
Company,  Inc.  (Waiver  Petition  Docket 
Number  RSGM-81-42) 

The  Hampton  and  Branchville 
Railroad  Company.  Inc.  (HB)  was 
granted  a  waiver  of  compliance,  with 
certain  conditions,  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  four 
locomotives  in  1982.  Two  of  these 
locomotives  have  been  removed  from 
service  and  seven  additional  ones  have 
been  purchased.  The  HB  has  requested 
that  these  be  added  to  RSGM-81-42. 
The  HB  operates  on  40  miles  of  track 
between  Hampton  and  Canadys,  South 
Carolina,  at  a  maximum  speed  of  25 
MPH. 

Youngstown  and  Austintown  Railroad. 
Inc.  (Waiver  Petition  Docket  Number 
RSGM-91-17) 

The  Youngstown  and  Austintown 
Railroad.  Inc.  (YARR)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  railroad  operates  over 
approximately  3.5  miles  of  track 
primarily  in  the  Youngstown  & 
Austintovsm  Industrial  Park.  Ohio.  The 
locomotive  is  equipped  with  safety  glass 
and  the  carrier  states  there  is  no  record 
of  vandalism  relating  to  glazing. 

Plymouth  and  Lincoln  Railroad  (Waiver 
Petition  Docket  Number  RSGM-91-18) 

The  Plymouth  and  Lincoln  Railroad 
(PLL)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  four  locomotives  and  four 


passenger  cars.  The  PLL  was  previously 
granted  waiver  RSGM-e7-17  for  one 
locomotive  operating  on  approximately 
6.5  miles  of  track.  The  carrier  has 
recently  purchased  four  additional 
locomotives  and  four  passenger  cars 
and  expanded  their  operation  10  miles 
between  Laconia  and  Meredith,  New 
Hampshire. 

Alabama  River  Pulp  Company  Inc. 
(Waiver  Petition  Docket  Number 
RSGM-91-19) 

The  Alabama  River  Pulp  Company. 
Inc.  (ALRX)  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  two  locomotives.  The 
locomotives  operate  primarily  in-plant 
with  5-10  percent  of  the  time  switching 
cars  to  and  from  adjacent  Burlington 
Northern  Railroad  Company  storage 
tracks.  Replacement  of  the  glazing  with 
FRA  certified  types  would  be  an 
economic  hardship  for  the  railroad. 

Mohawk  Adirondack  and  Northern 
Railroad  Corporation  (Waiver  Petition 
Docket  Number  RSGM-01-20) 

The  Mohawk  Adirondack  and 
Northern  Railroad  Corporation 
(MHWA)  seeks  a  permanent  waiver  of 
comphance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  eight  locomotives  and  three 
cabooses.  The  MHWA  operates  on  two 
former  Consolidated  Rail  Corporation 
lines  between  Carthage  and  Lov^ille 
and  between  Carthage  and  Newton 
Falls,  New  York,  a  distance  of 
approximately  61  miles.  The  area  is 
predominantly  rural  with  sections  in 
Adirondack  State  Park. 

Chicago  Chemung  Railroad  Corporation 
(Waiver  Petition  Docket  Number 
RSGM-91-Z1) 

The  Chicago  Chemung  Railroad 
Corporation  (CCR)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  CCR  operates  on  2.5 
miles  on  is  own  track  and  0.5  miles  of 
Chicago  and  Northwestern 
Transportation  Company  (CNW) 
interchange  track.  The  railroad  runs 
through  a  rural  area  between  Harvard. 
Illinois  and  County  Line  Road  at  a 
maximum  speed  of  10  mph.  The  railroau 
reports  that  some  glazing  is  in  need  of 
replacement  and  the  expense  of 
installing  FRA  certified  glazing  would  be 
an  economic  hardship. 
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Georgia  Woodlands  Railroad  Company 
(Waiver  Petition  Docket  Number 
RSGM-91-22) 

The  Georgia  Woodlands  Railroad 
Company  (GWRC)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  two 
locomotives.  The  GWRC  operates 
approximately  17  miles  of  track  between 
Washington  and  Bamett,  Georgia.  A 
waiver  was  granted  to  their  predecessor, 
Georgia  Eastern  Railroad  Company, 
under  Docket  Number  RSGM-87-10. 

Escanaba  and  Lake  Superior  Railroad 
Company  (Waiver  Petition  Docket 
Number  RSGM-91-23) 

The  Escanaba  and  Lake  Superior 
Railroad  Company  (ELS)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for 
locomotives  and  passenger  cars.  The 
ELS  is  a  342-mile  regional  railroad 
operating  in  the  upper  peninsula  of 
Michigan  and  northeastern  Wisconsin. 
The  nain  route  is  between  Ontonagon, 
Mich;j?an,  and  Green  Bay,  Wisconsin. 
The  railroad  reports  there  have  been  no 
incidents  relating  to  glazing. 

Issued  in  Washington,  DC  on  November  4, 
1991. 

Pliil  Olekszyk, 

Deputy  Associate  Admujistrator  for  Safely. 
[FR  Doc.  91-27021  Filed  11-12-91;  8:45  am| 

BUJJNQ  COOC  4»1(M»-M 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  6, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0090. 

Form  Number:  ATF  F  1643  (5100.18). 

Type  of  Review:  Extension. 

Title:  Application  for  Amended  Basic 
Permit  Under  the  Federal  Alcohol 
Administration  Act. 

Description:  ATF  Form  1643  (5100.18) 
is  completed  by  persons  who  have  a 
basic  permit  to  operate  as  an  importer 
or  wholesaler,  producer,  rectifier, 
bottler,  or  warehouseman  of  distilled 
spirits,  wine  or  malt  beverages  on  file 
with  ATF.  but  who  wish  to  change  their 
basic  permit  due  to  changes  in  location 
or  operations  of  their  business. 

Respondents:  Businesses  or  other  for- 
tirofit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Responses: 
4.000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. ' 

Frequency  of  response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000  hours. 

Clearance  Officer  Robert  N.  Hogarth. 
(202)  927-«930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  NW. 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-27227  Filed  11-12-91;  8:45  am) 
Bitxma  cooE  aio-ai-n 


Public  Information  Coitectlon 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  6, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Anp«»v 
1^  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number  IRS  form  8828. 

Type  of  Review:  New  collection. 

Title:  Recapture  of  Federal  Mortgage 
Subsidy. 

Description:  Form  8828  is  needed  to 
compute  the  section  143(m)  tax  on 
recapture  of  the  Federal  subsidy 
from  use  of  qualified  mortgage 
bonds  and  mortgage  credit 
certificates  in  cases  where  the 
financing  is  provided  after  1990  and 
the  home  subject  to  the  financing  is 
sold  during  the  first  9  years  after 
financing  was  provided.  IRS  uses 
the  information  to  determine  that 
the  proper  amount  of  Federal 
subsidy  is  recaptured. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200. 

Estimated  Burden  House  Hours  Per 
Respondent/ Recordkeepen 
Recordkeeping — 26  min. 
Learning  about  the  law  or  the  form — 

16  min. 
Preparing  the  form — 32  min. 
Copying,  assembling,  and  sending  the 
form  to  IRS— 20  min. 

Frequency  of  Response:  Other  (For  year 

of  sale  of  home). 
Estimate  total  Reporting/Reporting 

Burden:  318  hours. 
Clearance  Officer  Garrick  Shear  (202) 

535-4297,  Internal  Revenue  Service. 

Room  5571, 1111  Constitution 

Avenue.  NW.,  Washington,  DC 

20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880.  Office  of  Management 

and  Budget,  room  3001,  New 

Executive  Office  Building. 

Washington,  DC  20503.  | 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-27228  filed  11-12-91  8:45  amj 
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coMMOomr  futures  trading 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
November  19. 1991. 

PLACC  2033  K  St..  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BC  CONSIDERED*. 

Enforcement  Matters. 

CONTACT  PERSON  TOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  91-27368  Filed  11-8-81;  1:39  pm] 

BlLUNe  COOC  MsveMi 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:30  a.m.,  Tuesday, 
November  19, 1991.  ^ 

place:  2033  K  St..  N.W..  Washington. 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-27369  Filed  11-8-91;  1:39  pmj 

•nxma  com  aMt-«i-M 

COMMODITY  FUTURES  TRADINO 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

November  26, 1991. 

place:  2033  K  St.,  N.W.,  Washington, 

D.C,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Proposed  rules  of  the  Chicago  Mercantile 
Exchange  and  the  Intermarket  Clearing 
Corporation  to  expand  cross-margining 
proposals  to  include  certain  market 
professionals. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Wel>b, 

Secretary  of  the  Commission. 

[FR  Doc.  91-27370  Filed  ll-»-91: 1:39  pm] 

•tujNQ  coot  eMi-oi-N 


COMMODITY  FUnmES  TRADNM 

COMMISSION 

TIME  AND  date:  10:45  a.m..  Tuesday. 

November  19. 1991. 

place:  2033  K  St..  N.W..  Washington. 

D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-27371  Filed  11-8-91;  1:39  pm) 

MLUNO  COOf  tSSI-OI-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board: 
Regular  Meeting 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)),  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  November  14, 1991, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT! 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-^1003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

8UPPLCMCNTARV  INFORMATION:  This 

meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  The 
matters  to  be  considered  at  the  meeting 
are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 

1.  Farm  Credit  System  Building  Association 

Budget 

2.  Policy  on  Disclosure  of  Enforcement 

Actions 

3.  Regulations 

a.  Part  615,  Subpart  E — Investment 
Management  (Proposed) 

Dated:  November  7, 1991. 
CuHie  M.  AxNiefson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  91-27324  Filed  11-7-91;  4:29  pm 

•HJJNO  COOC  STOS-OI-H 


FEDERAL  ENERGY  REGULATOR" 
COMMISStON 

Notice 

November  7, 1991 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409),  5  U.S.C.  552b: 
DATE  AND  TIME:  November  14, 1991, 
10:00  a.m. 

PLACC  825  North  Capitol  Street,  NE., 
room  9306,  Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  htrther  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Content  Agenda — Hydro,  947th  Meeting- 
November  14. 1991.  Regular  Meeting  (IChOO 
a.m.) 

CAH-1. 
Project  No.  3671-043.  Allegheny  Hydro 

Partners 
Project  Na  3494-045.  Allegheny  No.  6 
Hydro  Partners 
CAH-2. 
Project  No.  2370-035  and  Docket  No.  EL89- 
35-001,  Pennsylvania  Electric  Company 
CAH-3. 

Omitted 
CAH-4. 
Project  No.  6731-003,  Aquenergy  Systems. 
Inc.  and  Conerosi  Power  Corporation 
CAH-5. 
Project  No.  2959-033,  City  of  Seattle, 
Washington 
CAH-6. 

Docket  No.  9085-002,  Richard  Balagur 
CAH-7. 

Omitted 
CAH-8. 
Docket  No.  UL91-1-001.  City  of  Soda 
Springs,  Idaho 
CAH-9. 
Project  No.  4669-028.  Rancho  Riata  Hydro 
Partners.  Inc. 
CAH-10. 
Project  No.  10661-002.  Michigan  Power 
Company  and  Indiana  Michigan  Power 
Company 
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CAH-ll. 
Project  No.  2105--021.  'acific  Cas  and 
Electric  Company 
CAH-12. 

Omitted 
CAH-13. 

Omitted 
CAH-14. 
Report  to  Congress  on  Appropriateness  of 
Statutory  Limit  on  Government  Dam 
Annual  Charges  under  Section  10(e)  of 
the  Federal  Power  Act 

Consent  Agenda — Electric 

•CAE-1. 

Docket  Nos.  EC92-1-000  and  EL92-5-00a 

Commonwealth  Atlantic  Limited 

Partnership 
CAE-2. 
Docket  No.  ER91-535-000.  Illinois  Power 

Company 
CAE-3. 
Docket  Nos.  EC91-&-002.  ELgi-22-002  and 

ES91-21-002.  UtiliCorp  United.  Inc.  and 

Centel  Corporation 
CAE-4. 
Docket  No.  EL91-49-001.  Citizens  for  Clean 

Air  and  Reclaiming  Air  Environment  v. 

Newbay  Corporation 
CAE-5. 
Docket  No.  EF90-5171-002.  United  States 

Department  of  Energy — Western  Area 

Power  Administration  (Salt  Lake  City 

Area  Integrated  Projects) 
CAE-6. 
Docket  Nos.  RMgO-5-000.  RM9O-4-0O1. 

RM87-28-004.  003.  RM90-5-000  and  001. 

Update  of  Filing  Fees  Under  the 

Independent  Off.ces  Appropriateness 

Act  of  1952 
Docket  No.  ER88-177-000,  Southwestern 

Electric  Power  Company 
Docket  No.  ER88-109-000,  Commonwealth 

Edison  Company 
Docket  No.  ER8S-ei-000,  West  Texas 

Utilities  Company 
CAE-7. 
Docket  No.  ER9O-39-00Z  Central  Louisiana 

Electric  Company.  Inc. 
Docket  No.  EL91-3-000.  Louisiana  Energy 

and  Power  Authority  v.  Central 

Louisiana  Electric  Company.  Inc. 
CAE-8. 
Docket  No.  ER91-124-000,  Missouri  Public 

Service  Company 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  Nos.  RP92-13-000  and  001. 
Wyoming  Interstate  Company.  Ltd. 
CAG-2. 
Docket  No.  RP90-22-014,  Algonquin  Gas 
Transmission  Company 
CAG-3. 
Docket  No.  RP91-93-000.  Transcontinental 
Gas  Wpe  Line  Corporation 
CAG-4. 
Docket  No.  FA87-O08-003.  Columbia  LNG 
Corporation 
CAG-5. 
Docket  No.  TQ92-2-*8-000,  ANR  Pipeline 
Company 
CAG-6. 
Docket  Nos.  TQ91-3-16-001.  TF91-ll-lft- 
OOl  and  TQ91-3-16-002,  National  Fuel 
Gas  Supply  Corporation 


CAG-7. 
Docket  Nos.  TA90-1-52-000  and  002, 
Western  Cas  Interstate  Company 
CAG-8. 
Docket  Nos.  RP89-1-004  and  016. 
Northwest  Pipeline  Corporation 
CAG-9. 
Docket  No.  RP91-215-001.  Transwestem 
Pipeline  Company 
CAG-10. 
Docket  No.  RP91 -181-000.  Northern 
Natural  Gas  Company 
CAG-11. 
Docket  No.  RP91-104-000.  et  ah 

Transwestem  Pipeline  Company 
Docket  No.  RP91-79-000.  et  ai.  East 

Tennessee  Pipeline  Company 
Docket  No.  RP91-47-000.  et  al;  National 
Fuel  Cas  Supply  Corporation 
CAG-12. 
Docket  No.  TM91-ft-29-002. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-13. 
Docket  Nos.  TM2-2-37-000.  001  and  002. 
Northwest  Pipeline  Corporation 
CAG-14. 
Docket  Nos.  TM91-7-22-004.  TM91-22-O00. 
002  and  RP91-51-009.  CNG  Transmission 
Corporation 
CAG-1 5. 

Omitted 
CAG-16. 

Omitted 
CAG-17. 
Docket  No.  RP88-92-028.  United  Gas  Pipe 

Line  Company 
Docket  No.  RP91-28-001.  Entex.  a  Division 
of  Arkla.  Inc..  Louisiana  Gas  Service 
Company  and  New  Orleans  Public 
Service.  Inc.  (Complainants)  v.  United 
Gas  Pipe  Line  Company  (Respondent] 
CAG-18. 

Omitted 
CAG-19. 
Docket  No.  RP91-188-001.  El  Paso  Natural 
Gas  Company 
CAG-20. 
Docket  Nos.  CP88-391-005.  RP8&-167-003. 
RP73-3-011.  RP82-55-0W,  RP85-148-011. 
CP72-255-003,  CP89-759-009.  CP90-2228- 
002,  CP90-2229-002,  RP87-7-072.  CP90- 
2230-003.  CP89-728-002,  CP89-790-002, 
RP87-7-000.  012.  CP88-273-001.  CP88- 
328-006.  CP89-1916-003.  CP90-*-005. 
RP9O-51-001,  CP90-499-001,  CP84-146- 
008.  CP84-336-006,  G-1 2503-001.  G- 
12509-001,  RP82-55-047  AND  CP91-2819- 
000.  Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-21. 
Docket  Nos.  RP91-82-006  and  RP90-108- 
014.  Columbia  Gas  Transmission 
Corporation 
Docket  No.  RP9O-107-012.  Columbia  Gulf 
Transmission  Company 
CAG-22. 
Docket  Nos.  CP89-1281-000.  014  and  TA90- 
1-26-004.  Natural  Gas  Pipeline  Company 
of  America 
CAG-23. 
Docket  No.  CP82-487-035.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-24. 

Omitted 
CAG-2S. 


Docket  Nos.  RP88-115-000.  RP90-104-000. 
RPgO-192-000  and  CP88-686-004.  Texas 
Gas  Transmission  Corporation 
CAG-26. 

Docket  Nos.  RP88-44-000.  et  al.  RP91-139- 

000  and  CP92-4-000.  El  Paso  Natural  Gas 
Company 

CAG-27. 
Docket  Nos.  RP79-59-000  and  RP90-69-00e. 
Colorado  Interstate  Gas  Company 
CAG-28. 
Docket  Nos.  FA85-34-000  and  001.  Stingray 
Pipeline  Company 
CAG-29. 
Docket  No.  PR91-23-000.  Midcoast 
Ventures  I 
CAG-30. 
Docket  No.  GP91-13-000.  Phillips 
Petroleum  Company  and  Marathon  Oil 
Company 
CAG-31. 

Omitted 
CAG-Docket  No.  RM90-7-001.  Revisions  to 
Regulations  Governing  Transportation 
under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978  and  Blanket 
Transportation  Certificates 
Docket  No.  GP88-11-004.  Hadson  Gas 

Systems.  Inc. 
Docket  No.  CP88-286-005.  Cascade  Natural 
Gas  Corporation  v.  Northwest  Pipeline 
Corporation,  et  al.  \ 

Docket  Nob.  RP88-81-015,  RP88-«7-048  and 
RP88-175-003.  Texas  Eastern 
Transmission  Corporation 
CAG-33. 
Docket  No.  RM90-1-001,  Revisions  to 
Regulations  Governing  Authorization  for 
Construction  of  Natural  Gas  Pipeline 
Facilities 
CAG-34. 
Docket  No.  CP90-959-001.  Distrigas  of 
Massachusetts  Corporation 
CAG-35. 
Docket  No.  CP88-557-002.  Koch 
Hydrocarbon  Company 
CAG-36. 
Docket  No.  CP89-629-006.  Tennessee  Gas 
Pipeline  Company 
CAG-37. 
Docket  Nos.  CP8*-665-002.  CP88-723-001. 
CP88-755-001  and  CP89-341-001,  Viking 
Gas  Transmission  Company 
CAG-38. 
Docket  Nos.  CP90-162-001,  CP9O-217-001. 
CP90-297-O01,  CP90-433-001.  CP90-468- 

001  and  CP90-604-001.  Tennessee  Gas 
Pipeline  Company 

CAG-39. 
Docket  No.  CP9O-454-001.  Midwest  Gas 
Storage  Inc. 
CAG-40. 
Docket  No.  CP92-107-000.  Colorado 
Interstate  Gas  Company 
CAG-41. 
Docket  Nos.  CP82-457-014  and  034. 
Williston  Basin  Interstate  Pipeline 
Company  i 

CAG-42.  I 

Docket  No.  CI91-85-000,  Commonwealth 

Gas  Company 
Docket  No.  CI91-94-000.  New  York  State 

Electric  &  Gas  Corporation 
Docket  No.  CI91-97-000.  Niagara  Mohawk 
Power  Corporation 
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Docket  No.  CI91-104-000.  New  Jersey 

Natural  Gas  Company 
Docket  No.  CI92-1-000.  Washington 

Natural  Gas  Company 
Docket  No.  CI89-461-000.  Quantum 

Chemical  Corporation 
Docket  No.  CI91-88-000.  Doswell  Limited 

Partnership 
Docket  No.  CI91-g3-000,  Lockport  Energy 

Associates,  L.P. 
Docket  No.  CI91-101-000,  North  Jersey 

Energy  Associates 
Docket  No.  CI91-102-000.  Northeast  Energy 

Associates 
Docket  No.  CI91-103-000,  Ocean  State 

Power  II 
Docket  No.  CI91-106-000.  Honda  of 

America  Mfg..  Inc. 
Docket  No.  CI91-126-000,  Manville 

Corporation,  et  al. 
Docket  No.  Cl91-12a-000.  Cogen  Energy 

Technology.  LP. 
CAG-43. 
Docket  No.  CP91-2799-000.  Northern 

Natural  Gas  Company 
CAG-44. 
Docket  No.  CP91-2429-000, 

Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-45. 
Docket  No.  CP91-1-000.  El  Paso  Natural 

Gas  Company 
CAG-46. 
Docket  No.  CP91-1852-0Oa  Chevron  U.S.A. 

Inc.  v.  Southern  Natural  Gas  Company 
CAG-47. 
Docket  No.  RP91-161-000.  Columbia  Gas 

Transmission  Corporation 
Docket  No.  RP91-16(W)00.  Columbia  Gulf 

Transmission  Company 

Hydro  Agenda 
H-1. 

(A)  Docket  No.  RM89-7-O01,  Regulations 
Governing  Submittal  of  Proposed 
Hydropower  License  Conditions  and 
Other  Matters.  Order  on  rehearing. 

(B)  Project  No.  3188-005.  Joseph  M.  Keating. 
Order  on  rehearing. 

(C)  Project  No.  3194-010,  Joseph  M. 
Keating.  Declaratory  order. 

H-2. 
Project  No.  7270-007,  Northern  Wasco 
County  People's  Utility  District.  Order  on 
offer  of  settlement. 

Electric  Agenda 

E-1. 
Docket  No.  RM92-1-O00,  Revisions  to 
Uniform  Systems  of  Accounts  to  Account 
for  Allowances  under  the  Clean  Air  Act 
Amendments  of  1990  and  Regulatory- 
Created  Assets  and  Liabilities,  And  to 
Form  Nos.  1, 1-F.  2  and  2-A.  Notice  of 
proposed  rulemaking. 

Miscellaneous  Agenda 

M-1. 
Docket  No.  RM91-10-000.  Comprehensive 
Review  of  Commission  Ex  Parte 
Regulations.  Notice  of  intent  to  establish 
negotiated  rulemaking  committee. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 


Docket  Nos.  RP8&-262-000,  CP89-91 7-000. 
TA89-1-28-000.  TA9O-l-2fr-000,  RP88- 
88-006  and  RP91-229-000,  Panhandle 
Eastern  Pipe  Line  Company.  Order  on 
initial  decision. 
PR-2. 

Docket  Nos.  RP87-103-000  and  001, 
Panhandle  Eastern  Pipe  Line  Company. 
Order  on  settlement. 

//.  Producer  Matters 

Reserved 

///.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 
Uis  D.  Cashell. 
Secretary. 

[FR  Doc.  91-27351  Filed  11-6-91;  1:38  pmj 
MUJNO  COM  •717-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  6. 1991. 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
November  13. 1991. 

place;  Room  600, 1730  K  Street.  NW.. 

Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Explosives  Technologies  International, 
Inc..  Docket  No.  CENT  90-95-M.  (Issues 
include  whether  the  judge  properly  found  that 
the  operator  violated  (1)  30  CFR  S  56.5050(b) 
for  failing  to  use  feasible  administrative  or 
engineering  controls  to  reduce  drill  operator's 
exposure  to  excessive  noise;  and  (2)  30  CFR 
S  56.7002  for  cracks  in  the  boom  support 
structure  of  a  drill. 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  infom' 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  §  2700.150(a)(3) 
and  S  2706.160(d). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202]  653-5629/ 
(202  706-9300  for  TDD  Relay  1-800-877- 
8339  for  Toll  Free. 
Jean  H,  EUen, 
Agenda  Clerk. 
(FR  Doc.  91-27378  Filed  ll-«-91;  1:40  pmJ 

WLUNO  CODE  STSS-OI-W 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM: 

TIME  AND  DATE:  11:00  a.m..  Wednesday, 
November  13, 1991. 
PLACE:  MaiTiner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20fh  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m,  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  6, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-27452  Filed  11-6-91:  4  pmJ 
MUJNO  COM  mo-oi-it 

united  states  INTERNA'nONAL  TRADE 

commission 

(USITC  SE-91-34] 

TIME  AND  DATE:  November  22. 1991  at 
10:30  a.m. 

PLACE:  Room  101,  500  E  Street  SW„ 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  of  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  complaints. 

5.  Inv.  No.  731-TA-473  (Final)  (Certain 
Electric  Fans  from  China)^brienng  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
iNFORMA-noN:  Kenneth  R.  Mason. 
Secretary.  (202)  205-2000. 

Dated:  November  5. 1991. 
Edward  CaiToU, 

Acting  Secretary. 

[FR  Doc.  91-27387  Filed  11-8-91: 1:41  pmJ 

MLUNQ  COM  70W■«^4i 

FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

F.C.S.C.  Meeting  Notice  No.  2-02 

Notice  of  Meetings 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  P^ettlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
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Date.  Time,  and  Subject  Matter 
Than..  Nov.  21. 1991  at  10:30  a.m.— 

Consideration  of  Proposed  Decisions  on 

datau  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street  NW..  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer. 
Foreign  Qaims  Settlement  Commission, 
601  D  Street,  NW..  Room  10000, 
Washington.  DC  20579.  Telephone:  (202) 
208-7727. 

Dated  at  Washington.  D.C.  on  November  6, 
1991. 

Judith  a  Lock. 

Administrative  Officer. 

[FR  Doc.  91-27328  Filed  11-7-91;  4:30  pm] 

BIIXMQ  OOOC  441«-*1^ 

FEDCfUL  HOUSING  FINANCE  BOARD 
TIME  AND  date:  9:00  a.m.  Tuesday, 
November  19. 1991. 
place: 

Board  Room.  Second  Floor.  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.W..  Washington.  DC  20006. 

Open  Meeting:  Item  1 
Closed  Meeting:  Items  1-6 


Conference  Room  B.  Sixth  Floor.  O^ice 
of  Thrift  Supervision,  1700  G  Street. 
N.W..  Washington.  DC  20006 

Closed  Meeting:  Item  7 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

PORTIONS  OPEN  TO  THE  PUBLIC:  The 

Board  will  consider  the  following: 

1.  Monthly  Reports 

A.  Housing  Finance  Directorate 

B.  District  Banks  Directorate 

PORTIONS  CLOSCO  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

1.  Approval  of  the  October  Board  Minutes. 

2.  Examination  Report. 

3. 1992  FHLBank  Presidents'  Compensation. 

4. 1992  Finance  Board  Budget. 

5.  Semi-annual  Update  on  Office  of 
Inspector  General  Activities. 

S.  Briefing  for  Advisory  Council  Meeting. 

7.  Meeting  with  Advisory  Council 
Representatives. 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552(c)(2).  (6)  (8). 
(9)(A).  and  (9)(B)  of  title  5  of  the  United 
States  Code.  5  U.S.C.  552b(c)(2).  (6),  (8). 
(9)(A)  and  (9HB). 


-2a37. 


CONTACT  PERSON  TOR  MORE 
INFORMATION:  Elaine  Baker.  Executive 
Secretary  to  the  Board,  (202)  408-2 
|.  Stephen  Britt, 

Executive  Director. 

[FR  Doc.  91-27459  Filed  11-»-91;  8:49  pm] 

MLUNO  CODE  •72(-01-M 

FEDERAL  HOUSING  PMANCC  BOARD 

TIME  AND  date:  9:00  a.m.  Wednesday. 
November  20, 1991. 
place:  Board  Room,  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.W,  Washington.  DC  20006. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED:  The  Board 

will  consider  the  following: 

1. 1992  Bank  System/Office  of  Finance 
Budget. 

2.  Indemnification  Policy. 

3.  Legislative/Stntegk  Discussion. 

The  above  matters  are  exempt  under  one 
or  more  of  sections  552(c)(2).  (6).  (8).  (9)(A) 
and  (9)(B)  of  title  5  of  the  United  States  Code. 
5  U.S.C.  552b(c)(2).  (6).  (8),  (9)(A)  and  (9)(B). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Elaine  Baker.  Executive 
Secretary  to  the  Board.  (202)  408-2837. 

J.  Stephen  Britt. 

Executive  Director. 

(FR  Doc.  91-27480  Filed  11-8-01;  8:49  pmj 

nUJNO  COOC  (72»41-« 


Wednesday 
November  13,  1991 


Part  II 


Postal  Service 

39  CFR  111 

ZIP +4  and  ZIP +4  Barcoded  Rate  Presort 

Requirements;  Final  Rule 
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POSTAL  SERVICE 

39  CFR  Part  111 

ZIP  +  4  and  ZIP  +  4  Barcoded  Rate 
Preaort  Raqulrementa 

AQENCY:  Postal  Service. 
ACnOM:  Final  rule. 

summary:  This  rule  adopts,  with 
revisions,  a  portion  of  the  proposed  rule 
published  in  the  Federal  Register  on 
June  25, 1991,  56  FR  29072.  amending  the 
regulations  of  the  Postal  Service 
governing  the  presort  requirements  for 
ZIP+4  and  ZIP+4  barcoded  rates. 
Specifically,  this  fmal  rule  modifies 
some  existing  requirements  for 
preparing  letter-size  automation  rate 
mailings  described  in  Chapter  5  of  the 
Domestic  Mail  Manual  (DMM).  and 
adds  a  new  option  to  Chapter  5  for 
preparing  First-  and  third-class  ZIP-t-4 
barcoded  mail. 

The  portion  of  the  June  25. 1991, 
proposed  rule  amending  the  physical 
requirements  for  ZIP -(-4  and  ZIP -(-4 
"arcoded  rate  mail  was  addressed  in  a 
separate  final  rule  published  on  October 

18. 1991,  56  FR  51838.  The  Postal  Service 
is  deferring  action  on  that  portion  of  the 
proposed  rule  which  proposed 
amendments  to  the  preparation 
requirements  for  ZIP-f-4  and  ZIP-»-4 
barcoded  second-class  mail  rates.  The 
Postal  Service  has  determined,  based 
upon  a  review  of  these  regulations,  that 
the  preparation  requirements  for 
second-class  automation  based  rates 
need  further  study.  Instead  of  delaying 
the  publication  of  the  fmal  rule  on  ail 
the  proposed  preparation  requirements, 
the  Postal  Service  has  decided  to 
publish  the  amended  rules  for  First-  and 
third-class  mail — which  comprise  the 
great  majority  of  automation  based 
mailings — and  address  the  requirements 
for  second-class  mail  in  a  separate  Rnai 
rule. 

DATES:  Effective  Date:  November  13, 
1991.  See  Supplementary  Information  for 
information  about  compliance  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Lynn  Martin  (202)  263-5176,  or  Mr. 
Richard  Arvonio  (202)  263-5164. 
SUPPLEMENTARY  INFORMATION: 
Compliance  Dates:  Mailers  may  use  the 
presort  preparation  options  established 
by  this  final  rule  immediately.  The 
changes  to  existing  preparation  rules  for 
tray-based  ZIP+4  Presort  mail  in  DMM 
562^  will  become  mandatory  on  March 

15. 1992.  Until  that  time  the  existing 
regulations  (renumbered  as  DMM  562.1) 
may  continue  to  be  used.  The  new 
requirements  for  preparation  of  tray- 
based  ZIP-f4  Barcoded  rate  mail  in 


DMM  563.2  will  become  mandatory  on 
March  IS.  1992.  Until  that  time  the 
existing  regulations  (renumbered  as 
DMM  563.1)  may  continue  to  be  used. 
The  requirement  that  only  2-foot  trays 
may  be  used  with  chapter  5  preparation 
of  ZIP-»-4  and  ZIP -(-4  barcoded  tray- 
based  mailings  (562  and  563)  will 
become  mandatory  on  December  20, 
1992.  The  requirement  that  mail 
prepared  in  5-digit  trays  must  be  100 
percent  ZIP -(-4  barcoded  will  also 
become  mandatory  with  the  issuance  of 
the  Domestic  Mail  Manual  on  December 
20, 1992,  for  tray-based  ZIP-)-4  barcoded 
mailings  (563).  For  package-based 
ZIP-)- 4  barcoded  mailings  prepared 
under  564,  the  requirement  that  UX) 
percent  of  the  pieces  in  the  5-digit 
presort  tier  bear  a  ZIP-f  4  barcode  and 
the  requirement  that  only  2-foot  trays  be 
used  to  prepare  mailings  are  effective 
immediately. 

The  Postal  Service  received  a  total  of 
43  comments  on  the  portion  of  the 
proposed  rule  addressed  in  this  Hnal 
rule,  including  4  from  mailing  industry 
trade  associations.  11  from  mailing- 
related  businesses,  and  28  from 
companies  and  corporations.  On  the 
basis  of  the  comments  received,  and 
further  consideration  of  the  proposals  by 
the  Postal  Service,  the  Postal  Service 
has  decided  to  adopt  the  proposed 
regulations  with  a  number  of  revisions 
described  in  detail  below.  The  Postal 
Service  haa  provided  for  delayed 
effective  dates  for  some  requirements  to 
allow  mailers  time  to  adjust  their 
mailing  operations  to  the  new 
requirements. 

Evaluatioa  of  Comments  Received 

A.  Comments  Concerning  the  Time 
Frame  for  Mandatory  Use  of  DMM 
Chapter  5  Traying  Requirements  To  Sort 
Automated  Rate  Mailings. 

Nineteen  commenters  responded  to 
the  Postal  Service  request  for  comments 
regarding  a  proposed  March  1992  date 
for  requiring  that  automation  rate 
mailings  be  prepared  in  accordance  with 
chapter  5  of  the  Domestic  Mail  Manual. 
Alternative  dates  for  required  use  of 
chapter  5  sortation  ranging  from  June  of 
1992  through  September  1993  were 
proposed  by  11  different  commenters. 
Based  upon  the  fact  that  chapter  5  will 
require  100  percent  ZIP-t-4  barcoding  in 
the  portion  of  the  mailing  qualifying  for 
5-digit  ZIP-l-4  Barcoded  rates,  three  of 
these  commenters  recommended  that 
September  1992,  and  four  recommended 
that  September  1993,  would  be  more 
feasible  dates  for  required  use  of 
chapter  5  sortation  rules.  Five 
commenters  indicated  that  it  is  not  so 
much  the  date  itself,  but  the  amount  of 


lead  time  given  between  publication  of 
the  final  regulations  and  the  date  of 
implementation  that  is  important, 
because  mailers  and  software  vendors 
need  to  make  software  and  production 
changes,  and  then  need  production  lead 
time  for  mailings  intended  for  release 
after  the  implementation  date.  Software 
vendors  indicated  that  additional  time 
must  be  allowed  for  them  to  distribute 
new  software  and  train  mailers  in  its 
use.  Two  of  these  commenters  indicated 
that  at  least  120  days'  notice  is  required. 
One  other  commenter  indicated  that 
their  vendors  are  still  trying  to  provide 
them  with  software  changes  from  the 
last  rate  change  and  that  rapid  changes 
in  requirements  are  costly  to  mailers. 
One  commenter  requested  that  a 
definite  date  not  be  set  at  this  time. 

One  commenter  stated  that  the 
current  regulations  in  chapters  3, 4,  and 
6  are  confusing  and  that  consolidation  in 
chapter  5  should  help  make  them  more 
standard,  but  that  the  Postal  Service  still 
needs  to  watch  the  needs  of  individual 
mailers.  One  commenter  stated  that  the 
Postal  Service  needs  to  fine-tune  the 
DMM  language  as  chapter  5  becomes 
mandatory.  One  commenter  requested 
that  Chapter  5  and  its  mandatory  traying 
never  become  mandatory  for  third-class 
mail.  Two  commenters  stated  the  USPS 
will  need  to  conduct  training  seminars 
to  educate  both  customers  and  USPS 
personnel  concerning  the  new 
requirements. 

The  Postal  Service  has,  after 
consideration  of  all  the  comments, 
decided  to  set  a  tentative  date  of 
December  20. 1992,  for  the  mandatory 
use  of  chapter  5  regulations  for 
preparing  automation-based  mail.  The 
Postal  Service  will  address  this  issue  in 
detail  in  a  separate  proposed  rule  to  be 
published  in  the  next  few  months.  The 
future  proposed  rule  will  modify 
Chapters  3,  4,  5,  and  6  to  effect  this 
change. 

B.  Chapter  5  Sortation  Changes 

1.  General  Comments 

Six  conunenters  stated  they  were,  in 
general,  pleased  with  the  proposed 
chapter  5  changes.  Three  of  these 
commenters  indicated  approval  of  the 
changes  because  they  believe  that 
national  mailers  should  now  be  able  to 
qualify  as  much  or  more  third-class  mail 
for  rate  discounts  under  chapter  5  as 
they  can  under  current  chapter  6 
regulations,  and  because  national  First- 
Class  Mailers  would  now  be  better  able 
to  take  advantage  of  ZIP+4  and  ZIP+4 
Barcoded  rate  discounts. 

Nine  commenters  applauded  the  USPS 
for  adjusting  the  mail  preparation 


Register  /  Vol.  56.  No.  219  /  Wednesday,  November  13,  1991  /  Rules  and  Regulations   57725 


regulations  based  on  dialogue  with 
mailers  and  a  new  "spirit  of 
cooperation." 

One  commenter  stated  that  he  does 
not  like  the  USPS  "changing  the  rules  in 
mid-stream"  and  that  he  was  generally 
displeased  with  the  proposed 
regulations  because  they  will  make  it 
difficult  for  mailers  to  recover  costs  for 
recently  purchased  barcoding 
equipment.  Another  commenter  stated 
that  these  regulations  impose  more 
processing  and  related  costs  on  mailers 
and  that  the  Postal  Service  will  need  to 
give  additional  discounts  to  get  mailers 
to  invest  in  necessary  equipment.  The 
Postal  Service  believes  that  the  result  of 
these  changes  in  the  regulations  will  be 
to  make  the  requirements  easier  for 
mailers  to  meet  while  still  allowing  the 
Poetal  Service  to  recover  appropriate 
savings  from  mailer  work  sharing.  Some 
modifications  to  this  final  rule  have 
been  made  that  will  allow  mailers  to 
more  e^ciently  take  advantage  of 
automated  rata  mailing  discounts. 

2.  Revisions  to  Chapter  5  ZIP+4  Presort 
(DMM  562) 

There  were  no  comments  received 
concerning  the  proposal  to  allow  SCF 
trays  to  be  less  than  full  provided  the 
pieces  in  the  trays  are  prepared  in  3- 
digit  packages  and  labeled,  or  to  the 
proposal  clarifying  that  documentation 
must  separately  show  the  number  of 
pieces  in  3-digit  trays  and  the  number  of 
pieces  in  SCF  trays. 

Comments  concerning  the  proposal  to 
include  First-Class  ZIP+4  residual  mail 
in  the  documentation;  the  proposal  that 
mail  in  residual  trays  either  be  put  in 
numeric  ZIP  Code  sequence  or  be 
physically  separated  by  rate 
qualification;  the  proposal  that  mail  in 
less  than  full  residual  trays  be  packaged 
and  labeled;  the  proposal  that  mail  in 
overflow  trays  be  labeled  (it  is  currently 
required  to  be  packaged);  and  the 
proposed  clarification  and 
standardization  of  tray  label 
requirements  are  dealt  with  in 
conjunction  with  comments  concerning 
these  proposed  requirements  for  ZIP+4 
barcoded  mail  in  subsequent  sections  of 
this  final  rale. 

One  commenter  pointed  out  that  the 
existing  arid  the  proposed  DMM  562 
requirements  for  preparation  of  ZIP+4 
Mail  require  traying  of  mail  by  5-digit 
ZIP  Code.  The  commenter  currently 
perform*  automated  site  3-digit 
preparation  and  indicated  it  would  be 
impossible  to  isolate  full  trays  of  5-digit 
mail  because  the  size  and  thickness  of 
their  mail  varies  throughout  the  country. 
The  commenter  would  like  to  see  some 
relief  from  this  requirement,  preferably  a 
packape-based  3-digit  sortation  option. 


added  to  ZIP+4  Presort  rate  chapter  5 
requirements  before  chapter  5  is  made 
mandatory.  The  Postal  Service  agrees 
with  the  commenter  that  this  may  be  a 
problem  for  some  mailers.  Accordingly, 
this  final  rule  adds  a  provision  to  DMM 
562.2  allowing  mailers  the  option  not  to 
prepare  5-digit  trays  when  a  tray-based 
ZIP+4  Presort  mailing  is  limited  to  the 
automated  sites  in  DMM  Exhibit 
122.63m.  Although  the  Postal  Service  has 
not  added  a  package-based  sortation 
option  for  ZlP+4  mail  as  part  of  this 
final  rule,  the  Postal  Service  is 
considering  proposing  such  an  option  as 
part  of  a  separate  rulemaking  process  in 
the  future. 

3.  Requiring  a  50-ptece  Minimum  per  3- 
Digit  ZIP  Code  Area  for  SCF  Trays  in 
Package-Based  2nP+4  Barcoded 

Mailings. 

One  commenter  stated  that  this 
change  is  a  welcomed  revision.  He 
indicated  it  will  simplify  documentation 
requirements  and  enable  smaller  third- 
class  mailers  to  qualify  a  higher 
percentage  of  mailings  for  presort 
discounts. 

Two  conunenters  indicated  concern 
that  this  requirement  will  cause  less 
third-class  mail  to  qualify  for  3-digit 
rates.  One  of  these  commenters  based 
his  comments  on  the  assumptron  that 
the  proposed  rule  added  a  50-piece 
requirement  to  the  current  tray-based 
barcoded  preparation  requirements. 
This  commenter  stated  that  Multi  Line 
Optical  Character  Reader  (MLOCR) 
presort  bureaus  need  pieces  to  qualify 
for  3-digit  rates  before  their  barcoding 
operation  is  cost  effective  and  that  this 
rule  change  will  affect  their  ability  to  do 
that.  This  commenter  stated  that  this 
change  will  damp>en  mailer  participation 
in  barcoding  and  indicated  concern 
about  the  origin  and  purpose  of  this 
requirement,  which  he  characterized  as 
arbitrary  or  perhaps  based  upon  a 
hidden  agenda  to  advance  the 
proprietary  software  and  firmware  of 
constituents  of  the  Mailer's  Technical 
Advisory  Committee  (MTAC). 

As  explained  in  the  proposed  rule,  the 
50-piece  requirement  was  proposed  for 
the  new  package-based  option  because 
a  substantial  number  of  3-digit  presorted 
pieces  is  necessary  before  a  presortation 
discount  can  be  jastified  for  a  3-digit 
barcoded  mail  make-up.  The  Postal 
Service  did  not  propose  to  require  a  50- 
piece  minimum  per  3-digit  ZIP  Code  area 
for  second-  and  third-class  mail 
prepared  under  the  tray-based  ZIP+4 
Barcoded  rate  option.  As  indicated  in 
the  proposed  rule,  the  10/50  piece 
presortation  roles  were  not  extended  to 
tray-based  regulations  because  the 
Postal  Service  believed  that  this  would 


be  a  hard^p  for  second-  and  third- 
class  mailers  who  currently  prepare  full 
SCF  trays  under  this  option  and  because 
the  full-tray  requirement  under  that 
option  provides  for  a  substantial  number 
of  pieces.  In  tray-based  ZIP+4  Barcoded 
mailings,  full  trays  to  3-digit  and  SCF 
areas  are  needed  to  qualify  for  3-digit 
ZIP+4  Barcoded  rates.  By  contrast, 
mailers  qualify  for  3-digit  ZlP+4 
barcoded  rates  in  package-based 
mailings  based  solely  upon  meeting  the 
requirement  for  50  pieces  to  a  3-digit  ZIP 
Code  area.  Generally,  this  is  a  smaller 
quantity  than  a  full  tray. 

The  final  rule  on  tray-based 
preparation  (see  DMM  563,1  and  563.2) 
continues  to  allow  second-class  (563.1 
only)  and  third-class  mailings  to  obtain 
3-digit  ZIP+4  barcoded  rates  by  filling 
3-digit  trays  or  by  filling  SCF  trays  with 
groups  of  3-digit  presorted  pieces 
without  requiring  50-piece  groups  per 
each  3-digit  ZIP  Code  area  within  the 
SCF  tray.  Therefore,  mailers  that 
prepare  mail  under  the  current  tray- 
based  regulations  will  not  be  affected  by 
the  50-piece  requirement. 

The  other  commenter  who  indicated 
concern  about  qualification  for  3-digit 
rates  contrasted  the  current  10-piecp 
package  minimum  in  chapter  6 
preparabon  with  the  50-piece  minin  im 
requirement  for  chapter  5  package- 
based  preparation  and  indicated  the 
increase  from  10  pieces  to  50  pieces  will 
take  away  the  benefit  given  to  third- 
class  mailers  in  the  last  rate  case  of 
migrating  3-digit  mail  from  the  basic  rate 
category  to  the  3/5  presort  category. 
Althou^  current  chapter  6  presort  rules 
require  only  10-piece  packages  to  a  3- 
digit  area,  those  rule*  further  require  at 
least  125  pieces  or  15  pounds  of  mail  in 
each  3-digit  sack  before  any  3-digit 
package  can  qualify  for  the  3-digit 
ZIP  +  4  Barcoded  rates  (the  sack  may 
contain  both  5-digit  and  3-digit 
packages).  Because  of  this,  the  Postal 
Service  does  not  believe  that  the  new 
package-based  regulations  will  cause  a 
significant  rate  hardship  to  most  third- 
tlass  mailers.  In  fact,  use  of  the  new 
chapter  5  package-based  regulations 
may  permit  significantly  more  pieces  to 
qualify  for  S-di^t  and  3-digit  ZIP +4 
Barcoded  rates  because  the  rate 
quahfication  is  based  only  on  the 
number  of  pieces  in  the  package,  and  is 
not  dependent  on  any  other  voiume 
requirements  for  filling  containers  of 
mail. 

One  commenter  stated  that  the  new 
50-piece  package  requirements  for 
chapter  5  mailings  will  increase  the 
amount  of  residual  mail,  which  in  turn 
will  resuh  in  an  increase  in  mailer 
handling  costs  when  packaging  and 
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sacking  residual  as  a  separate  mailing. 
However,  neither  the  tray-based  nor  the 
package-based  ZIP+4  barcoded 
regulations  require  preparation  of 
residual  as  a  separate  mailing. 
Furthermore,  under  the  package-based 
option,  it  is  possible  that  the  amount  of 
residual/basic  mail  would  actually  be 
reduced  since  qualification  for  3-digit 
ZIP-f-4  Barcoded  rates  is  based  upon  50- 
piece  packages  rather  than  full  3-digit  or 
full  SCF  trays. 

4. 100  Percent  Barcoding  of  5-Digit 
ZIP -1-4  Barcoded  Rate  Mail. 

Eighteen  commenters  commented  on 
this  issue.  One  commenter  suggested 
that  the  100  percent  barcoded 
requirement  be  made  optional.  Three 
commenters  stated  that  this  requirement 
will  hurt  their  presort  qualiHcation.  Two 
other  commenters  noted  that  in  addition 
to  reducing  qualification  for  discounts, 
this  requirement  will  increase 
operational  costs  for  mailers.  One 
commenter  stated  that  there  is  no 
equipment  available  now  to  cull  out 
nonbarcoded  mail,  and  that  developing 
such  equipment  will  be  costly.  Two 
commenters  stated  that  this  requirement 
should  not  be  imposed  because  of  a 
belief  that  mail  rejected  from  barcode 
sorters  at  associate  offices  or  delivery 
units  would  be  worked  manually  at 
those  facilities;  these  commenters  stated 
that  the  rejected  pieces  would  not  have 
an  adverse  Rnancial  impact  on  the 
Postal  Service  since  a  higher  rate  is  paid 
on  the  rejected  pieces  and  the  rejected 
pieces  are  limited  to  15  percent  of  the 
mail.  Two  commenters  stated  that  the 
requirement  should  not  be  imposed 
because  moving  non-ZIP-(-4  codeable 
mail  to  3-digit  mailstreams  will  require 
the  Postal  Service  to  perform  extra 
handling  to  sort  this  mail  to  5-digits.  One 
commenter  stated  that  this  requirement 
should  be  imposed  only  for  delivery 
point  barcodes  and  two  commenters 
suggested  that  implementation  of  this 
requirement  should  be  tied  in  with 
significant  deployment  of  barcode 
sorters  in  deHvery  units. 

By  September  of  1992.  the  Postal 
Service  will  have  significant  deployment 
of  more  than  2000  barcode  sorters  in  the 
field.  Although  some  commenters 
appear  to  believe  so.  this  deployment  is 
not  dependent  upon  implementation  of 
the  delivery  point  barcode  system. 
These  barcode  sorters  will  be  located  in 
associate  offices  and  stations  and 
branches  in  addition  to  General  Mail 
Facilities  (GMFs).  This  deployment  will 
allow  the  Postal  Service  to  reduce  or 
eliminate  the  need  for  manual 
distribution  at  these  locations,  and  will 
result  in  the  Postal  Service  having 
limited  capacity  to  process  nonbarcoded 


mail  manually  in  associate  offices  and 
stations  and  branches.  Accordingly, 
mailpieces  that  do  not  bear  a  ZIP-i-4 
barcode  may  have  to  be  sent  back  to  the 
CMP  for  processing.  This  additional 
transportation  and  distribution  will 
negatively  impact  service  and  increase 
the  Postal  Service's  operational  costs. 
Therefore,  although  the  Postal  Service 
recognizes  that  requiring  100  percent 
ZIP -1-4  or  deliviery  point  barcoding  of 
mailpieces  in  the  5-digit  portion  of  a 
ZIP-f-4  barcoded  maihng  will  cause 
mailers  to  incur  some  up-front 
operational  expenses,  and  that  it  will 
have  some  effect  on  rate  eligibility,  the 
Postal  Service  does  not  believe  it  will  be 
operationally  sound  to  continue  to 
accept  non-ZIP-«-4  barcoded  pieces  in 
the  5-digit  portion  of  ZIP-«-4  barcoded 
mailings. 

Five  commenters  indicated  their 
companies  will  never  reach  100  percent 
coding  of  address  lists.  One  of  these 
stated  a  belief  that  there  are  still 
addresses  without  a  ZIP -(-4  code  and 
states  that  not  all  the  data  in  the  ZIP -(-4 
database  is  correct.  Five  commenters 
questioned  the  ability  of  the  Postal 
Service  to  add  a  ZIP-t-4  code  to 
mailpieces  that  a  mailer  could  not 
ZIP-t-4  code. 

The  Postal  Service  recognizes  that 
mailers  may  never  reach  100  percent 
ZIP-f-4  coding  of  their  mailing  lists,  even 
though  the  Postal  Service  has  assigned 
ZIP-f-4  codes  to  every  address  in  the 
United  States,  including  its  territories 
and  possessions  (see  DMM  111.2). 
However,  experience  shows  that  the 
Postal  Service  is  able  to  ZIP-t-4  barcode 
a  large  percentage  of  mail  that  mailers 
could  not  match  to  the  ZIP-t-4  database. 
There  are  several  reasons  for  this.  The 
matching  logic  used  by  Postal  Service 
MLOCRs  will  differ  from  the  matching 
logic  used  by  the  mailer's  software,  even 
when  the  mailer's  software  is  CASS 
certified.  Also,  the  Postal  Service 
updates  the  ZIP-t-4  directories  on  its 
MLOCRs  on  a  weekly  basis.  By  contrast, 
mailers  are  required  to  match  their  lists 
with  the  ZIP -1-4  file  only  once  every  12 
months  using  the  current  Postal  Service 
ZIP-t-4  file  that  has  been  updated  to 
include  all  applicable  monthly  or 
quarterly  change  transaction  files.  This 
means  the  ZIP-f-4  information  used  by 
mailers  may  not  be  as  current  as  the 
ZIP-f-4  information  used  by  Postal 
Service  MLOCRs.  The  ZIP -(-4  directories 
used  by  Postal  Service  MLOCRs  may 
also  have  more  localized  information 
than  appears  on  the  ZIP-t-4  files  used  by 
mailers.  Finally,  that  portion  of  the  mail 
not  ZIP-t-4  barcoded  by  mailers  and  not 
barcoded  by  Postal  Service  MLOCRs 
will  be  processed  on  Postal  Service 


remote  barcode  system  (RBCS) 
equipment  to  apply  a  barcode.  This 
equipment  is  available  only  at  Postal 
Service  GMFs.  Therefore.  5-digit 
presorted  mail  going  to  associate  offices 
and  stations  and  branches  which  is  not 
prebarcoded  will  bypass  this  potential 
for  barcoding  and  either  be  handled 
manually  or  will  have  to  be  transported 
back  to  the  GMF  for  automated 
processing. 

Four  commenters  questioned  the 
implementation  date  for  the  100  percent 
ZIP-t-4  Barcoded  rate  requirement  at  the 
5-digit  ZIP-t-4  Barcoded  rate  level.  They 
each  indicated  that  since  capital 
expenditures  and  systems  redesign  will 
be  necessary  to  implement  this  change, 
a  long  time  frame  is  necessary.  Some 
suggested  March  1993,  one  September 
1992.  and  two  indicated  it  should  be  tied 
in  with  significant  deployment  of 
barcode  sorters  in  delivery  units.  One 
commenter  indicated  this  proposal  is 
"too  early  for  the  automated  mailing 
industry"  and  feels  it  should  be  delayed 
until  mailers  are  better  prepared  and 
more  experienced,  and  the  Postal 
Service  can  provide  greater  rate 
incentives  to  compensate  for  the 
additional  processing  time  required  by 
the  proposed  changes.  One  commenter 
indicated  at  least  60  days'  advance 
notice  would  be  required  to  implement 
this  change  and  one  commenter  stated 
at  least  6  months  advance  notice  would 
be  needed  to  make  the  required  systems 
changes. 

In  recognition  of  mailer  concerns,  and 
to  allow  for  an  appropriate  transition, 
the  Postal  Service,  has  made  December 
20. 1992,  the  implementation  date  for 
this  requirement  for  the  tray-based 
presort  options  in  563.  However,  for 
mailings  prepared  in  accordance  with 
the  new  package-based  presort 
requirements  in  564,  the  100  percent 
ZIP-f-4  Barcoded  requirement  for  the  5- 
digit  presort  tier  is  implemented 
immediately  and  must  be  met  whenever 
such  mailings  are  made.  Since  mailers 
will  be  required  to  make  revisions  to 
their  software,  systems,  and  operations 
in  order  to  implement  the  new 
packaged-based  regulations,  the  Postal 
Service  does  not  feel  that  "transition" 
time  is  necessary  for  these  mailers. 

5.  Letter-Size  Pieces  Too  Large  To  Fit  in 
Trays 

Ten  commenters  noted  that  some  mail 
that  complies  with  the  letter  size 
dimension  criteria  of  chapter  5  is  too 
large  to  fit  in  USPS  sleeved  trays.  One  of 
these  commenters  asked  whether  these 
pieces  would  be  denied  letter-size 
ZIP-t-4  Barcoded  rates  when  the 
requirements  to  tray  mail  in  accordance 
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with  chapter  5  become  mandatory.  He 
further  asked  whether  these  pieces 
would  be  reclassified  as  flats.  Three  of 
these  commenters  indicated  that  mail 
pieces  measuring  6  inches  by  9  inches 
that  are  placed  in  trays  will  be  crushed 
when  the  tray  is  sleered.  One  of  these 
commenters  stated  that  mail  measuring 
over  6  inches  in  height  must  be  laid  Hat 
in  trays.  Another  stated  that  mail  over 
10  inches  in  length  must  be  placed 
horizontaDy  in  trsys.  One  commenter 
stated  that  inability  to  place  oversized 
pieces  in  trays  in  the  manner  prescribed 
for  smaller  pieces  will  a^ect  a  mailer's 
ability  to  comply  with  the  proposed 
facing  requirements.  Another 
commenter  stated  that  the  Postal 
Service  must  address  this  problem  since 
flat  tubs  or  sacks  will  no  longer  be 
permissible  for  sorting  automation  rate 
mail  when  chapter  5  sortation  becomes 
mandatory. 

The  Postal  Service  recognizes  that 
there  are  pieces  that  meet  the  size 
requirements  for  automation  rates  but 
that  do  not  fit  into  Postal  Service  trays 
in  the  usual  manner.  Accordingly,  new 
regulations  have  been  added  to  561.42 
and  561.43  concerning  how  these  pieces 
must  be  placed  in  trays  and  when  trays 
containing  such  pieces  will  be 
considered  to  be  full  trays. 

6.  Limited  Use  of  One-Foot  (Half)  Trays 

Eight  comments  were  received 
opposing  the  proposal  to  limit  use  of  1- 
foot  trays  within  automated  rate 
mailings  and  to  require  mailers  to 
provide  these  trays.  Six  commenters 
stated  that  it  will  be  too  expensive  for 
mailers  to  produce  the  1-foot  trays.  One 
of  these  commenters  stated  the  expense 
will  include  retraining  their  personnel  on 
revised  trajring  procedures  that  they 
must  develop  if  they  are  denied  use  of  1- 
foot  trays.  Four  commenters  indicated 
that  the  inability  to  use  1-foot  trays  will 
disallow  qualification  of  mail.  One 
stated  that  their  qoalification  will  be 
affected  by  10  to  15  percent.  This 
commenter  stated  that  by  using  the  one- 
foot  trays  to  prepare  mail  under  the 
tray-based  ZIP-f-4  barcoded  regulations 
they  currently  have  virtually  no  residual, 
and  that  requiring  2-foot  trays  will  push 
more  of  their  mail  into  residual,  which 
has  the  additional  rate  disadvantage 
effect  of  making  those  pieces  ineligible 
for  destination  entry  discounts.  One 
mailer  stated  that  the  inability  to  use  1- 
foot  trays  has  an  even  greater  rate 
disqualification  impact  when  combined 
with  the  new  requirement  for  100 
percent  ZIP-f-4  barcoded  mail  at  the  S- 
digit  21IP-(-4  barcoded  rate  sortation 
level.  Two  commenters  indicated  that 
limiting  use  of  one-toot  trays  will  result 
in  additional  handlings  by  the  USPS. 


One  of  these  commenters  stated  that  5- 
digit  mail  that  could  fill  a  1-foot  tray  and 
go  directly  to  the  5-digit  destination  will 
have  to  be  placed  in  a  3-digit  or  SCF 
tray  with  other  mail  and  then  undergo 
further  sortation  to  the  5-digit  level. 
Another  commenter  made  the  same 
point  about  having  to  combine  3-digit 
mail  that  could  fill  a  1-foot  3-digit  tray 
with  other  mail  to  an  SCF  location  in  a 
2-foot  tray.  This  commenter  also  pointed 
out  that  when  this  mail  must  be  moved 
from  a  full  1-foot  tray  to  a  less-than-full 
SCF  tray  it  causes  the  mailer  the 
additional  work  of  packaging  and 
labeling  the  mail  in  the  less-than-full 
SCF  tray.  One  commenter  requested  that 
the  Postal  Ser\'ice  allow  postcard 
mailers  to  use  1-foot  trays  since 
postcards  are  thinner  and  greater 
numbers  are  needed  to  qualify  mail  as 
full  trays.  One  commenter  indicated  that 
the  Postal  Service  must  already  have 
procurement,  storage,  and  distribution 
capabilities  for  its  1-foot  trays  and 
therefore  cannot  understand  the  Postal 
Service's  logic  in  citing  inventory  control 
problems  as  a  reason  for  limiting  use  of 
these  trays.  This  commenter  further 
stated  that  the  Postal  Service  in  general 
has  poor  inventory  control  over  mailer 
supplies  as  evidenced  by  shortages  of 
sacks  and  stamps  currently  required  to 
prepare  mailings.  Three  commenters 
indicated  that  requiring  mailers  to 
produce  their  own  trays  will  cause  the 
Postal  Service  more  work  in  returning 
the  trays  to  mailers  and  in  policing 
mailer  adherence  to  tray  standards.  One 
of  these  commenters  remarked  that  the 
Postal  Service  would  be  getting  a 
"windfall"  in  free  reuse  oJf  mailer 
purchased  trays.  Another  commenter 
stated  that  requiring  mailers  to  provide 
substantial  packaging  materials 
unlawfully  shifts  costs  to  mailers 
without  offsetting  rate  relief  and  that 
this  will  require  rate  case  action. 

Based  upon  these  comments  and  a 
review  of  the  operational  advantages 
and  disadvantages  to  the  Postal  Service 
of  using  1-foot  trays,  the  Postal  Service 
has  determined  that  it  is  in  the  best 
interest  of  both  the  Postal  Service  and 
mailers  to  phase  out  the  use  of  1-foot 
trays  entirely.  The  comments  uniformly 
indicated  that  mailers  cannot  afford  to 
purchase  1-foot  trays  themselves.  In 
addition,  based  on  mailer  comments,  the 
Postal  Service  is  concerned  that 
permitting  mailers  to  provide  the  trays 
themselves  and  to  obtain  trays  from  the 
Postal  Service  on  an  "as  available" 
basis  would  result  in  inequitable 
treatment,  since  some  customers  may  be 
able  to  afford  the  purchase  of  1-foot 
trays  and  others  may  not,  and  customers 
in  some  geographical  locations  may  be 


able  to  obtain  1-foot  trays  from  their 
local  post  o^ices  whereas  customers  In 
other  areas  may  not.  This  potential 
inequity  was  one  of  the  reasons  why  the 
proposed  regulations  would  have 
entirely  disallowed  1-foot  trays  in  tray- 
based  mailings. 

The  Postal  Service  has  determined  to 
discontinue  procurement  of  1-foot  trays 
for  any  purpose,  based  upon  a 
determination  that  it  has  no  internal 
need  for  these  trays.  In  addition, 
maintaining  an  inventory  of  several 
different  tray  sizes  imposes  a  significant 
burden  on  the  Postal  Service,  as  does 
disposing  of  trays  for  which  the  Postal 
Service  has  not  further  use. 

Accordingly,  the  Postal  Service 
hereby  withdraws  its  proposal  to  allow 
mailers  using  the  package-based  option 
for  ZIP-t-4  barcoded  mail  to  use  1-foot 
trays  provided  by  the  mailer.  Effective 
immediately,  mailings  presented  in 
accordance  with  that  option  may  only 
be  presented  in  2-foot  trays.  Since 
qualification  of  mail  presented  in 
accordance  with  this  option  is  not 
related  to  tray  size,  this  decision  should 
not  have  any  impact  on  the  rates  paid 
by  mailers. 

At  the  same  time,  the  Postal  Service 
recognizes  that  the  decision  to  disallow 
the  use  of  1-fool  trays  under  the  tray- 
based  options  could  affect  some  mailers 
who  are  currently  presenting  mail  in  1- 
foot  trays.  Therefore,  to  ease  the  effect 
on  those  mailers,  and  to  allow  an 
appropriate  transition  time  in  which 
mailers  can  evaluate  the  benefits  of 
presenting  their  mail  in  accordance  with 
a  different  optioa  the  prohibition  on  1- 
foot  trays  in  mailings  submitted  under 
the  tray-based  options  in  DMM  502  and 
563  will  not  go  into  effect  until 
December  2a  1992.  Until  that  date, 
mailers  may  continae  to  use  Postal 
Service  provided  1-foot  trays  and 
sleeves  for  mailings  submitted  under  the 
tray-based  options  if  they  are  able  to 
obtain  them;  however,  the  Postal  Service 
win  not  guarantee  the  availability  of  1- 
foot  trays  and  sleeves  to  any  customer 
during  this  phase-out  period.  Mailer- 
procured  1-foot  trays  may  not  be  used 
during  this  phase-out  period.  The  Postal 
Service  believes  that  the  long-term 
effect  of  this  policy  will  be  minimal, 
because  of  the  availability  of  other 
options  for  presenting  this  mail. 

7.  Mandatory  Use  of  Trays 

One  commenter  stated  that  the  Postal 
Service  must  be  able  to  provide 
sufficient  equipment  to  support  the 
change  from  sacks  to  trays  and  should 
survey  mailers  to  determine  their 
equipment  needs. 
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Four  other  commenters  expressed 
concerns  about  the  space  needed  by 
trays.  One  commenter  indicated  that 
trays  require  increased  storage  space  in 
mailer  facilities,  which  will  increase 
mailer  costs.  Each  of  the  four 
commenters  indicated  that  trays  use 
space  in  trailers  less  efficiently  than' 
sacks.  Two  of  these  commenters  stated 
that  because  trays  in  APCs  or  trays  on 
skids  use  more  space  in  trailers  than 
sacks,  trailer  density  will  be  so  low  that 
mailers  will  not  be  able  to  afford  to  take 
advantage  of  drop  shipment  discounts. 
One  of  these  commenters  suggested  that 
APCs  should  be  made  stackable  to  fill 
trailers  floor-to-ceiling.  Another  of  these 
commenters  indicated  that  40,000-45.000 
pounds  of  sacked  mail  can  be  loaded  in 
a  trailer  as  opposed  to  20,000  pounds  of 
trayed  mail.  One  commenter  stated  that 
this  less  efHcient  use  of  space  by  trayed 
mail  will  also  affect  the  Postal  Service 
and  projected  that  the  number  of  postal 
trailers  would  double.  This  commenter 
also  stated  that  BMCs  are  not  designed 
to  handle  trays. 

One  commenter  indicated  that  the 
Postal  Service's  cardboard  trays  have 
little  strength  and  skids  of  trayed  mail 
cannot  be  stacked.  One  commenter 
indicated  that  the  Postal  Service  needs 
to  publish  rules  concerning  palletization 
of  trays  before  making  trays  mandatory. 

One  commenter  indicated  that 
additional  costs  for  labor,  strapping, 
materials  and  transportation  evolve 
from  required  use  of  trays.  Another 
commenter  estimated  labor  costs  to 
construct  the  trays  to  $230,000  per  year. 
One  commenter  stated  that  the  new 
traying  regulations,  by  permitting  less- 
ti'.an-full  SCF  trays,  will  result  in  a 
greater  number  of  trays  in  the  mailing 
because  of  the  reduction  of  the  number 
of  pieces  per  tray.  Another  commenter 
noted  that  mailers  will  be  required  to 
use  more  trays  than  sacks. 

There  are  great  advantages  to  the 
Postal  Service  in  receiving  trayed  mail. 
First  of  all.  traying  is  the  only  method  of 
preparation  that  ensures  the  mailpieces 
will  not  become  bent  or  torn  during 
transportation  and  handling.  The  good 
condition  of  mailpieces  is  extremely 
important  to  assure  capture  of  savings 
associated  with  automation  discounts. 
Postal  Service  mail  processing  centers 
are  configured  to  handle  trays  and  USPS 
distribution  operations  prepare  mail  in 
trays.  Trays  can  be  transported  via  take- 
away systems  and  directed  to  specific 
operations  with  minimal  labor  costs.  By 
contrast,  sacks  must  be  sorted  and 
"dumped,"  and  bundles  in  the  sacks 
must  be  "thrown  off  and  trayed.  All 
automation-compatible  mail  must  be 
trayed  before  it  can  be  inducted  into  the 
automated  equipment. 

The  Postal  Service  does  not  believe 
that  increased  use  of  trays  as  opposed 


to  sacks  by  mailers  will  result  in  an 
increase  in  the  number  of  Postal  Service 
trailer  shipments  needed,  as  most  Postal 
Service  trailer  shipments  are  not 
currently  at  maximum  capacity.  It  may 
be  true  that  mailers  can  bedload  more 
mail  in  trailers  using  sacks  than  they 
can  place  in  trailers  using  trays.  Mailers 
will  have  to  take  the  amount  of  mail  that 
can  be  placed  in  a  trailer  into 
consideration  when  determining  which 
discounts,  automation  or  drop  shipment, 
are  most  beneficial  to  them.  The  Postal 
Service  is  considering  regulations  that 
will  allow  second-  and  third-class 
mailers  to  palletize  trays,  which  may 
minimize  the  space  usage  problems  for 
mailers.  The  Postal  Service  believes  that 
the  benefits  of  requiring  trays  for 
automation-rate  mailings  more  than 
offset  any  possible  disadvantage  to 
mailers.  Accordingly,  the  Postal  Service 
has  decided  to  move  forward  with  its 
plans  to  require  all  automated  rate 
mailings  to  be  trayed  in  accordance  with 
Chapter  5  requirements.  As  explained 
above,  the  Postal  Service  currently  plans 
to  make  the  use  of  Chapter  5 
preparation  rules  mandatory  on 
December  20, 1992. 

8.  Definition  of  a  Full  Tray 

Two  commenters  stated  that  the  new 
definition  of  a  full  tray  will  eliminate  the 
ambiguity  of  the  previous  definition  and 
will  provide  a  good  practical  guideline. 
Two  other  commenters  indicated  that 
the  new  definition  still  leaves  doubt 
concerning  when  a  tray  is  full,  and  could 
lead  to  problems  when  acceptance 
clerks  and  mailers  disagree  as  to 
whether  trays  are  full.  These 
commenters  indicated  that  the  Postal 
Service  should  give  a  definite  number  of 
pieces  as  the  requirement  for  a  full  tray. 

A  total  of  four  commenters  requested 
that  a  minimum  number  of  mailpieces  be 
used  to  determine  when  a  tray  is  full. 
Two  of  these  co'mmenters  indicated  that 
the  full  tray  requirement  is  not  suited  to 
computer  processing  because  it  ts  a 
subjective  requirement.  Another  of  these 
commenters  more  specifically  stated 
that  when  mailings  contain  pieces  of 
multiple  sizes  it  is  difficult  to  determine 
when  a  tray  will  be  full,  or  to  provide  a 
report  of  what  goes  into  overflow  trays, 
to  predict  tray  levels,  and  to  predict 
proper  optional  endorsement  lines. 
Another  commenter  stated  that  this 
definition  does  not  lend  itself  to 
computer  preparation  of  mail  since  it 
depends  on  after-the-fact  manual 
inspection  of  finished  trays  to  determine 
if  they  are  full,  and  that  this  is 
inconsistent  with  system  certification 
efforts. 

One  commenter^ggested  that  the  full 
tray  requirement  be  eliminated  to  allow 


MLOCR  preparation,  stating  that  it  is 
not  possible  to  predict  when  a  3-digit 

tray  will  be  full  when  processing 
multiple-size  mailpieces  on  MLOCRs. 

Four  commenters  indicated  that 
mailpieces  that  are  higher  than  the 
height  of  a  USPS  tray  must  be  tilted  in 
order  to  place  a  sleeve  on  the  tray,  and 
that  the  definition  of  a  full  tray  will  not 
work  for  this  mail  because  mail  must  be 
removed  from  the  tray  to  allow  for  the 
tilting  of  the  pieces.  One  of  these 
commenters  suggested  that  the  Postal 
Service  needs  larger  trays.  Another  of 
these  commenters  stated  that  the  Postal 
Service  needs  a  solution  for  6  x  11  inch 
envelopes  and  needs  to  know  if  new 
trays  will  be  introduced. 

The  Postal  Service  recognizes  that  it  is 
difficult  to  predict  when  a  tray  will  be 
filled  when  preparing  mailings 
composed  of  multiple-size  mailpieces. 
To  alleviate  this  situation,  the  Postal 
Service  has  already  revised  the  "full 
tray"  requirement  so  that  trays  that  are 
only  %  full  will  be  considered  "full 
trays."  This  Vi-tray  leeway  can  be  used 
by  programmers  to  allow  for  some 
margin  of  error  when  predicting  when  a 
tray  will  be  "full"  in  a  given  mailing.  In 
addition,  for  ZIP-)-4  barcoded  mailings, 
the  new  package-based  option  in  DMM 
564  allows  rate  qualification  to  be  based 
upon  package  sizes  of  10  or  more  pieces 
to  a  5-digit  ZIP  Code  and  50  or  more 
pieces  to  a  3-digit  ZIP  Code,  even  in  SCF 
trays  that  are  less  than  full.  This  will 
allow  documentation  accompanying 
such  mailings  to  be  accurately  prepared 
based  upon  piece  counts  in  advance  of 
the  actual  filling  of  trays. 

Although  some  manual  intervention 
may  be  required  to  meet  the  definition 
of  %  of  a  tray  in  certain  mailing 
situations,  the  Postal  Service  believes 
that  the  burden  will  not  be  significant, 
given  the  'A-tray  leeway  discussed 
above.  The  full  tray  requirement  is 
needed  by  the  Postal  Service  to  preclude 
an  overabundance  of  mailer-prepared 
trays  that  are  less  than  full,  because  it  is 
not  as  efficient,  on  a  cost  per  piece 
basis,  to  transport  less-than  full  trays 
since  a  less-than-full  tray  occupies  the 
same  amount  of  space  as  a  full  tray  in  a 
truck  or  airplane.  The  Postal  Service  is 
allowing  less  than  full  trays  at  the  SCF 
level  within  its  package-based  ZIP-t-4 
Barcoded  rate  sortation  option  in  564  so 
that  mailers  may  qualify  any  group  of  10 
or  more  ZIP -+-4  barcoded  pieces  for  a  5- 
digit  ZIP  Code  area  for  5-digit  ZIP-f4 
Barcoded  rates,  and  qualify  any  group  of 
50  or  more  pieces  for  a  3-digit  ZIP  Code 
area  for  3-digit  rates.  It  is  not,  however, 
willing  to  increase  its  transportation 
costs  by  allowing  less  than  full  trays  at 
all  sortation  levels  under  all  sortation 
options. 
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Use  of  a  specified  number  of  mail 
pieces  to  determine  when  a  tray  is 
considered  full  is  not  practical  for  the 
Postal  Service  because  of  the  wide 
variety  of  mailpieces  in  the  mailstream. 
A  specified  piece  count  would  not 
always  guarantee  that  truys  would  be 
sufficiently  full  to  avoid  slippage  of 
pieces  in  a  tray  and  to  ensure  the 
adequate  usage  of  space  during 
transportation  that  is  critical  to  the 
Postal  Service  for  the  reasons  described 
above. 

For  the  above  reasons,  the  Postal 
Service  has  determined  to  adopt  the  "%- 
full"  definition  included  in  the  proposed 
rule,  with  modifications,  rather  than 
adopting  a  specified  piece  count  as  a 
definition.  The  %  full  definition  set  forth 
in  561.43  of  the  final  regulations  is 
modified  from  that  in  the  proposal  to 
provide  for  new  definitions  of  full  trays 
for  mailings  containing  pieces  that 
exceed  the  height  and/or  the  width  of 
trays,  and  to  allow  trays  to  be  tilted  at 
not  less  than  a  45  degree  angle  (as 
opposed  to  a  90  degree  angle)  to 
determine  if  the  %  full  criteria  is  met, 

9.  Sleeving  and  Banding  of  Trays 

Eleven  comments  were  received 
regarding  the  requirement  to  sleeve  and 
band  trays  in  automated  rate  mailings. 

Eight  commenters  stated  that  this 
requirement  will  increase  mailer  costs 
due  to  increased  labor,  equipment, 
materials,  and  space  for  the  equipment. 
One  commenter  indicated  that  his 
company  would  need  to  add  two  full- 
time  employees  and  three  strapping 
machines,  amounting  to  45%  of  the 
planned  savings  barcoding  would  have 
returned.  One  commenter  stated  that 
current  equipment  used  to  strap  flats 
could  not  be  used  for  banding  trays. 
Therefore,  his  company  would  need  new 
equipment  and  a  greater  number  of 
machines.  He  estimated  this  would  cost 
an  initial  outlay  of  $500,000  plus  yearly 
maintenance  and  supplies. 

Two  commenters  stated  that  they 
agreed  with  the  sleeving  requirement 
but  disagreed  with  the  banding 
requirement.  One  of  these  commenters 
stated  that  sleeving  should  be  sufficient 
to  keep  the  contents  of  the  tray  intact. 

Two  commenters  stated  that  the 
Postal  Service  will  have  to  break  bands 
to  verify  mail  and  consolidate  less  than 
full  trays,  and  that  the  Postal  Service  is 
equipped  to  band  trays  before  dispatch, 
whereas  mailers  are  not. 

One  commenter  stated  that  if  mailers 
are  required  to  band  trays,  banding 
material  other  than  plastic  should  be 
allowed. 

One  commenter  stated  that  mailers 
need  to  know  the  size  of  any  new  trays 
the  Postal  Service  may  develop  to 


handle  mail  exceeding  current  tray 
dimensions  before  they  can  buy 
appropriate  banding  equipment. 

One  commenter  suggested  that 
strapping  sleeved  trays  on  pallets  would 
be  more  effective  than  banding  each 
sleeved  tray. 

Trays  must  be  banded  to  ensure  that 
they  remain  intact  during  handling  and 
transit.  Sleeving  alone  is  not  adequate 
under  most  circumstances  to  ensure  that 
the  trays  remain  intact.  At  BMCs,  for 
example,  trays  will  be  processed  on 
sack  sorters  and  will  slide  down  a  chute. 
However,  the  Postal  Service  recognizes 
that  it  may  be  costly  for  its  customers  to 
band  trays  and  has  decided  not  to 
impose  this  requirement  for  most 
mailing  prepared  under  chapter  5.  The 
final  regulations  require  strapping  of 
trays  only  when  mailings  are  hauled 
directly  &om  a  mailer's  plant  (either  on 
Postal  Service  or  on  mailer 
transportation)  to  a  BMC,  ASF,  or  AMF. 
The  Postal  Service  does  not  have 
banding  equipment  at  BMCs.  ASFs.  or 
AMFs.  Therefore  postal  personnel  at 
these  facilities  will  not  be  capable  of' 
banding  trays  of  mail  brought  to  one  of 
these  locations  directly  from  a  mailer's 
plant.  The  fact  that  the  Postal  Service 
may  have  to  remove  bands  from  a  few 
trays  during  verification  is  not  sufficient 
reason  to  eliminate  the  requirement  to 
band  mail  entered  at  BMCs.  ASFs.  and 
AMFs.  Banding  of  trays  in  other 
instances  will  be  recommended  but  not 
required,  except  that  banding  is  not 
recommended  for  trays  that  are  for 
distribution  at  the  post  o^ice  of  origin. 
Whenever  trays  are  banded,  the  Postal 
Service  will  also  retain  the  requirement 
to  use  plastic  strapping  to  secure 
sleeved  trays,  since  metal  banding 
causes  safety  problems  and  is  difficult 
to  remove. 

The  Postal  Service  has  decided  to 
consider  regulations  governing 
palletization  of  trays  of  letter-size 
pieces.  If  deemed  to  be  appropriate, 
such  regulations  will  be  published  at  a 
later  date.  It  is  likely,  however,  that  such 
regulations  would  require  banding  of 
individual  trays  placed  on  BMC  pallets. 

10,  Mailer  Suggestion  To  Allow  Mixed 
ADC  Trays  in  Chapter  5  Preparation 

The  chapter  5  presortation  regulations 
require  preparation  of  only  5-digit,  3- 
digit.  and  SCF  trays  for  qualifying  mail. 
(There  are  no  ADC  or  Mixed  ADC  trays, 
nor  State  or  Mixed  States  trays.) 
Proposed  regulations  for  ZIP-)-4  presort 
and  for  package-based  ZIP-t-4  barcoded 
regulations  require  mailers  to  prepare 
SCF  trays  that  are  less  than  full.  One 
commenter  indicated  that  the  traying 
requirements  in  proposed  DMM  562.324, 
563.132,  563.232  and  563.332  are 


beneficial  in  this  regard  in  that  mailers 
will  not  lose  any  presort  qualification 
due  to  less  than  full  trays.  The 
commenter  also  voiced  a  concern  that 
mailers  could  have  considerable 
numbers  of  less-than-full  trays  and  that 
post  offices  may  choose  to  consolidate 
these  trays  before  dispatching  them.  The 
commenter  therefore  suggests  that 
Mixed  ADC  trays  be  allowed  in  chapter 
5  mailings  if  these  trays  benefit  both  a 
mailer  and  a  local  post  office. 

The  Postal  Service  has  decided  not  to 
permit  mailers  to  consolidate  5-digit  or 
3-digit  packages  into  Mixed  ADC  trays. 
By  retaining  a  requirement  that  this  mail 
be  trayed  to  the  proper  SCF,  the  Postal 
Service  is  able  to  determine  how  to 
consolidate  it  most  efficiently,  and  to 
save  a  sortation  step  in  consolidating 
this  mail  with  other  mail  for  the  same 
SCF.  ADC.  or  state.  Mail  consolidated 
by  mailers  in  a  Mixed  ADC  tray  would 
have  to  be  dumped  and  sorted  before  it 
could  be  consolidated  with  other  mail 
for  the  same  destination. 

11.  Tray  Label  Requirements 

One  commenter  indicated  that 
showing  the  name  of  the  mailer  and  the 
mailer  location  on  tray  labels  should 
pose  no  hardship  and  will  provide  better 
information  to  the  Postal  Service. 
Another  commenter  disagrees  with 
showing  the  name  of  the  mailer  on  the 
tray  labels  for  security  reasons  (mailings 
of  credit  cards).  Showing  the  name  of 
the  mailer  on  the  tray  label  is  a  long- 
standing requirement  for  First-Class 
Mail,  and  has  been  required  for  chapter 
5  preparation  of  all  classes  of  mail  since 
chapter  5  was  instituted  in  February  of 
this  year.  Although  this  requirement  has 
been  in  effect  for  years  for  First-Class 
Ma;l  and  the  Postal  Service  has  never 
had  complaints  of  any  security 
problems,  the  security  of  all  mail  is  of 
great  importance.  Accordingly,  the 
Postal  Service  will  contact  the 
commenter  further  concerning  this 
matter,  and  if  warranted,  explore  this 
concern  with  other  mailers.  In  the 
meantime,  the  Postal  Service  will 
continue  to  require  the  name  of  the 
mailer  and  the  mailer  location  on  tray 
labels  for  automated  rate  category 
mailings. 

12.  Overflow  Trays 

One  commenter  stated  the  overflow 
tray  regulations  meet  mailer  needs. 
Another  conmienter  stated  he  would  like 
a  definition  of  an  overflow  tray. 
Overflow  trays  are  defined  in  DMM 
561.44. 
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13.  Requirement  To  Use  Rubber  Bands 
When  Preparing  Packages 

Five  comments  were  received 
concemmg  this  requirement.  One 
commenter  stated  that  packaging  mail  in 
less  than  full  SCF  trays  should  not  be  a 
problem.  One  commenter  indicated  that 
requiring  packaging  of  mail  in  overflow 
trays  increases  mailer  costs  ard  reduces 
productivity,  and  that  if  mail  is  in 
sequence  and  documented  it  should  be 
enough.  One  commenter  indicated  that 
use  of  rubber  bands  results  in  employee 
physical  ailments  in  wrist  and  fingers 
(carpal  tunnel  syndrome),  which  could 
increase  labor,  iiealth  insurance,  and 
worker  compensation  costs.  One 
commenter  requested  clarification  as  to 
whether  plastic  strappings  can  be  used 
to  package  third-class  mail.  One 
commenter  stated  that  a  requirement  for 
rubber  bands  would  cause  problems  in 
her  company's  operations  since  they  use 
equipment  that  automatically  packages 
pieces  using  plastic  strapping,  and 
required  nse  of  rubber  bands  would 
mean  they  would  have  to  revert  to  more 
e.xpensive  manual  packaging. 

The  Postal  Service  needs  to  have  mail 
in  less  than  full  trays  secured  into 
packages  so  that  the  mailpieces  will 
remain  properly  faced  and  oriented 
during  transportation  and  handling. 
Plastic  strapping  is  not  desirable  for  use 
in  securing  packages  for  automation  rate 
mailings  because  it  is  difficult  and  time- 
consuming  to  remove  it  before  induction 
into  automated  equipment,  and  because 
it  is  a  potential  safety  hazard  when 
dropped  onto  the  mailroom  floor  after 
removal.  By  contrast,  rubber  bands  are 
easy  to  remove  and  pose  no  safety 
problems.  In  recognition  of  mailer 
concerns,  tfie  final  regulations  require 
mailers  to  use  either  rubber  bands  or 
elastic  strapping  approved  by  the  Postal 
Service.  Approval  for  elastic  strapping 
will  be  granted  only  for  material  that  is 
strong  enough  to  maintain  the  integrity 
of  packages  during  handling,  able  to 
stretch  and  resume  its  original  shape, 
and  elastic  enough  to  allow  removal  by 
stretching.  Plastic  strapping  will  not  be 
acceptable.  These  regulations  are 
effective  immediately  for  maimers  using 
the  packaged-based  option  in  DMM  564, 
and  for  nailers  using  the  new  tray- 
based  options  in  DMM  562.2  and  563.2. 
Mailers  using  the  current  tray-based 
options  in  DMM  562.1  and  563.1  will 
have  until  March  15, 1992.  to  meet  this 
requiremenL 

14.  Use  of  Separator  Cards  in  the  5-Digit 
Presort  Tier  of  Package-Based  ZIP + 4 
Barcoded  Mailings 

Nine  commenters  addressed  this 
issue.  One  commenter  stated  that  this 


requirement  should  be  workable.  Eight 
commenters  stated  that  they  would  like 
to  see  this  requirement  removed. 

Four  commenters  indicated  that 
insertion  of  separator  cards  in  3-digit 
trays  to  identify  mail  qualifying  for  the 
5-digit  Barcoded  rate  will  cost  mailers 
time  and  money,  and  one  commenter 
made  the  same  statement  regarding  use 
of  cards  in  SCF  trays  to  identify  mail 
qnahfying  for  the  3-digit  rate.  One  of 
these  commenters  stated  that  placement 
of  separator  cards  will  cost  an  extra  V4 
hour  of  labor  per  employee.  Another  of 
the  commenters  suggested  that  it  will 
also  cost  the  Postal  Service  time  and 
money  since  the  separator  cards  must 
be  removed  and  thrown  away  before  the 
trays  are  processed  on  automated 
equipment.  One  commenter  states  the 
requirement  for  insertion  of  separator 
cards  is  inconsistent  with  computer- 
assisted  mail  preparation  techniques. 

Three  commenters  stated  they  do  not 
understand  the  need  for  separator  cards 
if  mail  will  be  sorted  on  automated 
equipment  One  of  these  commenters 
further  remarked  that  a  pass  on 
automated  equipment  will  always  be 
more  cost  effective  than  manual 
handling  of  packages. 

One  commenter  suggested  allowing 
the  use  of  a  mark  on  the  top  edge  of 
envelopes  placed  there  by  inserting  and 
sorting  machines  to  denote  package 
breaks.  One  commenter  stated  it 
appears  riffling  would  be  just  as 
effective  for  manual  sorting  of  packages 
in  these  trays.  Three  commenters  stated 
use  of  separator  tabs  is  a  waste  of  paper 
and  therefore  unnecessarily  harms  the 
environment  through  destruction  of 
trees.  One  commenter  suggested  the 
need  for  separator  cards  would  be 
eliminated  if  the  Postal  Service  allowed 
1-foot  trays.  (Use  of  1-foot  trays  is 
discussed  in  section  6,  above.)  One 
commenter  asked  why  dividers  are 
necessary  if  pieces  are  strapped  and 
banded.  One  commenter  stated  that  a 
definition  of  a  separator  card  or  tab 
should  be  added  to  the  regulations. 

The  regulations  adopted  in  this  final 
rule  require  that  within  the  5-digit 
presort  tier  of  a  package-based  ZIP-f  4 
barcoded  mailing,  either  separator  cards 
or  packaging  be  used  to  identify  the 
groups  of  10  or  more  pieces  to  a  5-digit 
ZIP  Code  area  within  full  3-digit  and  full 
SCF  trays.  Separator  cards  are  not 
required  when  the  pieces  are  secured 
into  5-digit  packages.  The  option  to 
package  in  lieu  of  using  separator  cards 
was  added  in  response  to  the 
commenters  who  indicated  that  use  of 
separator  cards  is  not  compatibie  with 
their  automated  nuulroom  operations. 
Although  not  recommended,  the  option 


to  prepare  5-digit  packages  in  full  5-digit 
trays  within  the  5-digit  presort  tier  of 
package-based  maifings.  as  well  as  the 
option  to  prepare  3-dtgit  packages  in  full 
3-digit  and  SCF  trays  within  the  3-digit 
presort  tier  of  the  mailing  was  also 
added  to  the  final  regulations.  This  will 
allow  mailers  to  prepare  all  qualifying 
pieces  in  a  package-based  ZIP-f  4 
Barcoded  mailing  in  a  uniform  manner. 
However,  the  packaging  must  be  done 
by  means  of  rubber  bands  or  elastic 
strapping  as  discussed  in  section  13 
above. 

Separation  of  mail  to  different  5-digit 
ZIP  Code  areas  by  means  of  separator 
cards  or  packaging  within  3-digit  and 
SCF  trays  in  the  5-digit  presort  tier  of  a 
package-based  ZIP-t-4  barcoded  mailing 
will  allow  the  Postal  Service  to  perform 
manual  consolidation  of  that  mail  in  5- 
digit  trays  prior  to  performing  incoming 
secondary  sortations.  This  will  be  done 
where  it  is  cost  effective  and  in 
instances  where  the  Postal  Service  does 
not  have  barcode  sorting  capacity.  For 
example,  in  a  3-digit  tray  containing 
mail  for  only  two  5-digit  areas,  postal 
employees  could  sort  the  mail  into  two 
trays  and  send  each  to  the  proper 
incoming  secondary  sort  Otherwise  the 
entire  tray  would  have  to  be  run  through 
a  3-digit  barcode  scheme  to  re-sort  the 
pieces  to  5-digits.  In  some  instances,  this 
manual  separation  could  also  result  in 
more  expeditious  delivery  of  the 
mailpieces. 

The  final  rule  also  requires  separator 
cards  to  delineate  100-piece  groups  in 
the  residual  portion  of  a  mailing  where 
the  physical  separation  option  is  used. 
This  will  enable  the  Postal  Service  to 
verify  that  the  appropriate  postage  has 
been  paid  on  residual  maiL  Otherwise, 
use  of  separator  cards  is  not  required  by 
the  final  rule. 

The  suggestion  that  marks  placed  on 
the  top  edge  of  envelopes  by  inserting 
and  sorting  machines  be  used  to  denote 
package  breaks  instead  of  separator 
cards  is  not  adopted.  This  would  require 
training  of  a  large  number  of  postal 
employees  and  is  expected  to  cause 
confusion  where  other  merits  appearing 
on  mailpieces  do  not  represent  ZIP  Code 
breaks.  Riffling  would  not  be  as 
effective  as  separator  card*  m 
identifying  package  breaks.  With 
separator  cards,  postal  employees  can 
immediately  see  where  one  5-digit  area 
ends  and  another  begins,  and  more 
easily  make  a  decision  as  to  whether 
manual  sortation  of  the  tray  will  be  cost 
effective. 

The  final  rule  clarifies  that  the 
separator  card  must  be  higher  than  the 
height  of  the  highest  piece  in  the  mailing, 
to  allow  postal  employees  easily  to  see 
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the  separator  tabs.  These  requirements 
will  also  satisfy  the  request  of  one 
commenter  for  a  definition  of  a 
separator  card. 

Mailers  should  note  that  if  the 
required  use  of  separator  cards  or 
packaging  is  a  serious  problem,  they  can 
choose  to  use  the  tray-based  regulations 
instead  of  the  package-based 
regulations.  There  is  no  requirement  for 
use  of  separator  cards  in  the  qualifying 
portion  of  tray-based  mailings  (see 
DMM  562.1,  562.2,  563.1  and  563.2). 
although  packaging  of  pieces  in  less 
than  full  overflow  trays  and  residual 
trays  (and  in  less  than  full  SCF  trays 
within  562.2)  is  required  and  packaging 
may  be  required  if  pieces  exceeding  the 
width  of  trays  are  placed  sideways  in 
trays  as  provided  in  DMM  561.422. 

15.  Grouping  of  Mail  by  ZIP  Code 
Requirements 

The  requirement  to  group  pieces  for 
the  same  3-digit  ZIP  Code  area  together 
within  SCF  trays  existed  in  the  original 
tray-based  ZIP-«-4  and  ZIP-f  4  Barcoded 
regulations.  This  requirement  was 
carried  forward  in  the  proposed  rule  for 
tray-based  mailings  and  was  extended 
to  the  new  package-based  ZIP-f  4 
barcoded  regulations.  The  grouping 
requirements  were  adopted  in  the  final 
regulations. 

One  conunenter  stated  that  the 
requirement  to  group  mail  to  the  same 
ZIP  Code  areas  together  may  cause 
acceptance  problems  for  presort  bureaus 
that  submit  one  mailing  statement  when 
mail  is  actually  given  to  the  post  office 
twice  daily. 

Where  a  mailing  is  submitted  in  more 
than  one  installment  the  grouping 
requirements  would  apply  separately  to 
each  part  of  the  mailing  tendered  to  the 
Postal  Service.  For  example,  in  the 
portion  of  a  package-based  mailing 
qualifying  for  the  3-digit  ZIP-f  4 
Barcoded  rates,  mail  for  ZIP  Code  area 
606  meeting  the  50-piece  grouping 
requirement  could  be  submitted  in  the 
morning  and  additional  groups  of  50  or 
more  pieces  for  606  could  be  submitted 
in  the  evening.  In  each  case,  however, 
the  50-piece  minimum  requirement  per 
ZIP  Code  area  would  have  to  be  met  to 
qualify  for  3-digit  ZIP-f  4  Barcoded  rates. 
The  50-piece  minimum  could  not  be  met 
by  splitting  one  50-piece  group  between 
the  two  submissions  (i.e.,  25  pieces  in 
the  morning  and  25  pieces  in  the  evening 
would  not  meet  the  50-piece  requirement 
for  the  3-digit  ZIP-f  4  barcoded  rate). 
Similarly,  the  10-piece  minimum  per 
group  requirement  would  have  to  be  met 
in  all  cases  for  pieces  qualifying  for  the 
5-digit  ZIP-f  4  Barcoded, rates. 


16.  Definition  of  a  Mailing  for  Package- 
Based  ZIP-f  4  Barcoded  Sortation 

Six  commenters  expressed  concerns 
over  the  definition  of  a  "mailing"  for  the 
package-based  preparation 
requirements.  One  commenter  stated  in 
general  that  the  regulations  are  complex 
and  easily  misunderstood,  particularly 
the  three  package-based  options.  One 
commenter  stated  that  allowing  mailers 
to  prepare  mail  as  one  mailing  under 
proposed  DMM  563.4  is  helpful.  One 
commenter  expressed  concern  over  the 
number  of  "mailstreams"  being  created 
in  the  proposed  rule,  particularly  by 
making  package-based  5-digit  barcoded 
rate  mailings  a  separate  mailing.  He 
stated  that  this  causes  extra  mailing 
statements,  further  compounding  the 
mailing  statement  problems  created 
with  drop  shipment  requirements  and 
that  if  a  mailer  is  not  on  optional 
procedures  it  increases  weighing  as  well 
as  paperwork. 

Two  commenters  stated  that  the 
regulations  did  not  clearly  indicate  what 
constitutes  a  mailing.  One  of  these 
commenters  asked  whether  a  mailer 
who  starts  with  one  mailing  that  meets 
the  85/15  requirements  and  extracts  the 
100-percent  barcoded  5-digit  pieces,  can 
then  include  the  remaining  pieces 
(which  no  longer  meet  the  85/15 
requirement)  in  the  3-digit  trays  as  part 
of  the  same  mailing.  One  commenter 
stated  that  he  read  the  regulations  to 
mean  that  mail  prepared  under  DMM 
563.2.  563.3  and  563.4  is  a  single  mailing. 

Two  commenters  wanted  to  know 
what  to  do  with  residual  mail  from  5- 
digit  mailings.  One  is  a  metered  mailer 
that  expressed  concern  because  these 
pieces  will  have  been  metered  at  the  5- 
digit  barcoded  rate,  but  will  not  be 
permitted  in  the  5-digit  mailing.  The 
other  uses  manifesting  and  wanted 
information  on  how  the  nonbarcoded 
pieces  should  be°  recorded  on  the 
manifest  when  they  are  rejected  from 
the  5-digit  portion  of  the  mailing. 

In  response  to  mailer  concerns,  the 
package-based  options  in  proposed 
DMM  563.2.  563.3,  and  563.4  have  been 
consolidated  in  this  final  rule  into  a 
single  package-based  mail  preparation 
option  in  DMM  564.  A  single  mailing 
under  DMM  564  may  consist  of  a  5-digit 
presort  tier,  a  3-digit  presort  tier,  and  a 
residual/basic  presort  tier.  However. 
mailers  may  opt  to  submit  the  5-digit 
presort  tier  as  a  separate  mailing  or  to 
submit  a  3-digit  and  residual/basic 
presort  tier  as  a  separate  mailing  under 
DMM  564.  This  will  allow  mailers  to 
meter  all  pieces  in  a  mailing  that 
contains  all  three  presort  tiers  at  the  5- 
digit  ZIP-f  4  Barcoded  rate.  Pieces  in  the 
mailing  that  cannot  be  included  in  the  5- 


digit  presort  tier  must  be  included  in  the 
3-digit  or  residual/basic  presort  tiers  as 
appropriate. 

17,  Documentation  by  Tray 

One  commenter  expressed  opposition 
to  the  requirement  to  provide  separate 
counts  for  3-digit  and  SCF  trays  in  a 
tray-based  mailing.  The  commenter 
stated  that  OCRs  currently  cannot 
provide  counts  by  tray. 

The  tray-based  ZIP-f  4  Barcoded 
regulations  in  Chapter  5  have  contained 
a  requirement  to  document  pieces  by 
tray  or  by  tray  sortation  level  since  they 
were  placed  in  the  DMM  as  part  of  rate 
case  implementation  effective  February 
3, 1991.  Since  rate  eligibility  for  tray- 
based  rates  is  based  upon  the  type  of 
tray  in  which  a  piece  is  placed,  and  the  . 
documentation  must  indicate  the  proper 
postage  to  be  paid  for  a  mailing,  the 
Postal  Service  cannot  waive  the 
requirement  to  document  the  pieces  by 
tray  under  this  preparation  option.  The 
fact  that  some  mailers  stated  they  could 
not  document  pieces  by  tray  was  one  of 
the  primary  reasons  the  package-based 
ZIP-f  4  Barcoded  rate  preparation 
options  that  are  part  of  this  rulemaking 
were  proposed.  Under  the  package- 
based  preparation  requirements,  both 
the  rates  and  the  documentation 
required  to  support  mailing  statements 
are  based  upon  the  number  of  pieces  in 
a  package  rather  than  the  tray  in  which 
they  are  placed. 

18.  Residual/Basic  Rate  Mail — Addition 
of  ZIP  Sequencing  and  Documentation 
Requirements  for  Tray-Based  Sortation 
Options 

Six  commenters  addressed  these  new 
requirements.  Two  commenters 
indicated  that  this  is  not  a  problem.  One 
of  these  commenters  stated  that  existing 
software  can  do  this.  Two  commenters 
asked  why  residual  mail  must  be 
documented  since  it  pays  the  full  rate. 
One  of  these  stated  this  will  cost  mailers 
more  processing  time  and  they  will 
receive  no  rate  compensation.  Two 
commenters  asked  why  residual  mail 
must  be  sequenced.  One  of  these  stated 
that  because  this  is  full-rate  mail 
sortation  should  not  be  required.  The 
other  stated  that  this  will  add  additional 
computer  runs  and  more  expense.  One 
commenter  requested  that  a  final  format 
be  published  at  least  3  months  before 
the  required  implementation  date. 

The  exclusion  of  the  residual  pieces 
from  the  documentation  requirements  in 
the  original  regulations  was  an 
oversight.  These  regulation  changes 
have  been  adopted  to  correct  that 
oversight.  Mail  in  the  residual/basic 
portion  of  automation-based  mailings 
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must  be  documented  because  the  2UP-f-4 
coded  or  ZIP +4  barcofled  pieces  in  this 

portion  of  the  mailing  count  toward  the 
overall  requirement  that  at  least  85 
percent  of  the  pieces  in  the  mailing  bear 
a  ZIP+4  code  (for  ZIP+4  rates)  or  that 
85  percent  bear  a  ZIP +4  barcode  (for 
ZIP  +  4  Barcoded  rates).  The  sequencing 
is  required  to  allow  the  Postal  Service  to 
verify  that  the  documentation  is 
accurate.  The  documentation  must  be 
verifled  to  prove  that  the  85  percent 
requirements  have  been  met  and  that 
proper  postage  is  being  claimed  on  the 
mailing  statement. 

It  is  appropriate  to  require  sequencing 
of  this  mail  for  two  further  reasons. 
First,  residual  mail  is  part  of  a  presort 
mailing  and  as  part  of  a  presort  maihng 
requires  some  level  of  presort.  For 
example,  residual  in  a  Presorted  First- 
Class  rate  mailing  must  he  presorted  in 
accordance  with  one  of  the  options 
listed  in  DMM  367.5.  Second,  the  ZIP+4 
coded  or  ZIP +4  barcoded  pieces  in  the 
residual /basic  portion  of  automation- 
based  mailings  arc  eligible  for  the 
applicable  nonpresorted/basic  ZIP+4 
rates  or  nonpresorted/basic  ZlP  +  4 
Barcoded  rates  (nonpresorted  ZIP+4 
barcoded  rates  apply  only  to  First-Class 
maihngs  at  card  rates).  Also,  mailers 
should  note  that  ZIP  Code  sequencing  is 
not  required  if  mailers  physically 
separate  pieces  eligible  for  each  rate 
into  separate  trays,  and  within  these 
trays,  mark  every  100  pieces  with  a 
separator  card.  The  counts  from  these 
separations  must  be  included  in  the 
summarj'  portion  of  the  documentation. 
Examples  of  the  dociunentation  required 
for  package-based  ZIP+4  Barcoded  rate 
mailings  appear  in  this  final  rule.  The 
Postal  Service  plans  to  publish  sample 
formats  of  the  documentation 
requirements  for  tray-based  mailings  in 
the  near  future.  This  does  not  apply  to 
the  current  tray-based  options,  which 
will  be  available  only  until  March  15, 
1992. 

C.  Postage  Payment  Regulations 

One  commenter  indicated  that  the 
Postal  Service  would  be  better  served 
by  not  allowing  mailers  to  meter  at  the 
lowest  rate  in  the  niailing  and  then  pay 
the  Postal  Service  the  difiference,  to 
preclude  possible  undetected  postage 
deficiencies.  The  commenter 
recommends  requiring  that  qualification 
documents  be  produced  from  automated 
equipment  and  not  from  hand  counts. 
The  commenter  farther  stated  that  a 
better  option  might  be  to  require  that  the 
Presort  rate  or  highest  rate  in  the 
mailing  be  affixed  to  each  piece  and 
have  the  mailer  prove  what  the  Postal 
Service  owes  the  mailer,  or. 


altemativety,  require  that  all  pieces  be 
metered  at  the  exact  rate. 

It  is  a  long-standing  practice  of  the 
Postal  Service  to  allow  mailers  to  meter 
mailings  at  the  lowest  rate  in  the  mailing 
for  which  any  mailpiece  qualifles  and  to 
provide  documentation  that  will  show 
the  amount  of  additional  postage  owed. 
The  Postal  Service  does  not  believe  that 
this  practice  is  resulting  in  an  undue 
number  of  postage  deficiencies  and 
believes  that  a  change  in  this  long- 
standing practice  would  be  a  hardship 
to  many  mailers.  Accordingly,  the  Postal 
SerNHce  will  continue  to  rely  on  postage 
verification  procedures  at  the  time  of 
acceptance  to  discover  short-paid 
mailpieces  within  presorted  mailings. 

One  commenter  requested  that  the 
words  "unless  refund  for  postage  added 
procedures"  be  given  more  emphasis, 
such  as  bold  type  or  underlining,  in 
proposed  DMM  382.4a  and  661.324a.  The 
Postal  Service  does  not  feel  that  this  is 
necessary  in  DMM  382.4a.  The  reference 
to  value  added  refund  procedures  was 
deleted  from  Chapter  6  in  the  final 
regulations  since  refund  for  value  added 
procedures  in  DMM  147.42  do  not  apply 
to  third-class  mail  at  the  current  time. 
The  Chapter  6  reference  in  the  proposed 
rule  was  an  error. 

D.  Comments  Not  Related  to  the 
Proposed  Rule 

The  Postal  Service  received  a  number 
of  comments  that  did  not  relate  to  the 
proposals  contained  in  the  proposed 
rule.  The  Postal  Service  has  decided  to 
address  those  comments  in  a  limited 
fashion. 

One  commenter  stated  he  does  not 
like  the  procedures  for  value  added 
refunds  that  assess  postage  penalties  for 
presort  errors.  The  Postal  Service  has  no 
plans  at  the  present  time  to  eliminate 
the  procedures  established  for  adjusting 
the  amount  of  refund  claimed  by  the 
mailer. 

One  commenter  indicated  concern 
with  the  requirement  for  fully 
standardized  addresses.  This 
commenter  stated  he  had  legal  concerns 
with  changing  information  supplied  by 
the  policyholder  in  the  address  block. 
The  Postal  Service  revised  its 
regulations  effective  September  1, 1991, 
to  require  standardized  address  formats 
as  opposed  to  fully  standardized 
addresses  for  ZIP  +  4  rate  mailings. 
Neither  standardized  addresses  nor 
standardized  address  formats  are 
required  for  ZIP+4  Barcoded  rate 
mailings  although  standardized 
addresses  are  recommended. 

One  commenter  stated  that 
submission  of  Form  3553,  Coding 
Accuracy  Support  System  (CASS) 
Report,  with  every  mailing  is 


unnecessary  paperwork  and  should  not 
be  required  if  the  mailer  can  prove  that 
an  adequate  ZIP+4  maintenance 
process  is  in  place.  The  Postal  Service  is 
considering  various  ways  it  might  certify 
such  ZIP+4  update  procedures. 

One  commenter  stated  the 
requirement  for  a  correct  numeric 
ZIP+4  code  or  correct  numeric  5-digit 
ZIP  Code  in  the  address  of  ZIP+4 
barcoded  pieces  should  be  deleted  since 
it  causes  p>roblems  for  users  of  multi-line 
OCRs.  The  Postal  Service  recognizes 
that  this  requirement  could  cause  some 
mailpieces  to  be  assessed  errors  during 
presort  verifications  where  the  numeric 
ZIP  Code  on  the  piece  is  found  to  be 
incorrect,  even  if  the  barcode  on  the 
mailpiece  is  correct.  However,  tlie 
Postal  Service  has  a  strong  need  for 
complete  and  correct  addresses  on 
mailpieces  and  is  unwilHng  at  the 
present  time  to  permit  incorrect  ZIP 
Codes  on  mailpieces  paid  at  barcoded 
rates.  The  Postal  Service  is  continuing  to 
study  this  matter. 

One  commenter  wanted  guidelines  on 
delivery  point  barcodes  and  stated 
mailers  cannot  be  given  sole 
responsibility  for  eliminating  default 
codes.  Guidelines  for  preparing  delivery 
point  barcodes  appear  in  DMM  551.12. 
The  rules  concerning  use  of  default 
codes  for  high-rise  buildings  with 
apartment  or  suite  ranges,  for  rural 
routes  with  box  number  ranges,  etc., 
were  relaxed  effective  September  15, 
1991.  Mailers  will  have  at  least  until 
September,  1993,  before  apartment 
numbers  will  be  required  in  addresses  in 
order  to  qualify  for  automation  based 
rates. 

Two  commenters  wanted  conflicting 
regulations  concerning  optional 
endorsement  Hne  placement  and 
placement  of  barcodes  in  the  address 
block  clarified.  One  of  these 
commenters  indicated  a  preference  that 
the  barcode  be  allowed  to  be  the 
topmost  line.  Effective  October  3, 1991, 
DMM  regulations  were  revised  to 
indicate  that  the  barcode  may  be  placed 
above  the  optional  endorsement  line. 

One  commenter  stated  that  the  Postal 
Service  should  give  additional  training 
to  acceptance  personnel.  For  example, 
he  cited  that  one  acceptance  clerk 
believes  that  2.0  ounces  is  the  maximum 
weight  for  automation  rates.  He  felt  that 
the  complexity  of  the  rules  means 
training  is  needed  The  Postal  Service  is 
continually  evaluating  its  training  needs 
and  will  do  so  with  regard  to  these  new 
requirements  for  automation  rate 
mailings. 

One  commenter  stated  his  comp«iij 
needs  additional  tune  to  comply  with 
DMM  551.731,  concerning  the  raoveiii«.nt 
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of  inserts  within  envelopes.  He  stated 
that  a  redesign  of  statements  and  the 
statement  system  to  comply  with  these 
requirements  is  needed  before  they  can 
comply  and  suggested  a  January  1994 
implementation  date  for  this 
requirement.  Another  commenter 
indicated  the  regulations  will  require  a 
redesign  of  warrant  and  envelope  stock 
and  that  they  also  will  need  until 
January  1994  to  comply,  llie  regulations 
these  commenters  are  referring  to  were 
adopted  in  February,  1991,  and  were 
relaxed  on  August  8, 1991.  to  permit 
barcodes  printed  on  inserts  and 
appearing  through  barcode  windows  in 
the  lower  right  clear  zone  to  appear 
anywhere  within  the  barcode  clear  zone 
(as  opposed  to  within  the  more 
restrictive  barcode  read  area).  No 
further  changes  to  this  requirement  are 
anticipated.  Mailers  must  currently 
comply  with  these  requirements  to 
qualify  for  ZIP+4  Barcoded  rate*. 

One  commenter  wanted  an 
interpretation  of  the  role  AMF  and  non- 
AMF  sites  will  have  on  sortation 
requirements  and  postage  discounts. 
The  only  correlation  between  AMF  sites 
and  the  preparation  requirements  for 
automation-l>ased  rates  is  that  trays 
must  be  banded  with  a  plastic  strap  in 
mailings  that  are  hauled  directly  from  a 
mailer's  plant  to  an  AMF  (or  to  a  BMC 
or  ASF). 

E.  Changes  to  the  Proposed  Regulations 
Not  Based  Upon  Mailer  Comments 

1.  A  new  section  545.7  was  added  to 
the  OCR  readability  requirements  for 
mail  qualifying  for  ZIP+4 
(nonbarcoded)  rates.  This  section 
essentially  restates  the  information  in 
DMM  552  that  mailpieces  with  barcode 
windows  in  the  lower  right  portion  of 
the  mailpiece,  through  which  either  no 
barcode  appears  or  a  5-digit  barcode 
appears,  are  not  eligible  for  ZIP+4 
rates.  Placing  this  regulation  under 
DMM  540  will  clarify  the  requirements 


of  that  section  with  respect  to  barcode 
windows. 

2.  The  regulations  for  barcoded  rate 
mailings  concerning  residual  trays  and 
their  documentation  were  revised  to 
clarify  that  trays  containing  mail 
qualifying  for  Oie  ZIP+4  rates  must  also 
meet  the  requirements  of  540  in  addition 
to  having  a  ZIP+4  code. 

3.  All  general  packaging  and  traying 
requirements  were  relocated  in  561. 

4.  A  requirement  that  package-liased 
ZIP+4  barcoded  documentation  must  be 
presented  in  the  format  described  in 
564.62  and  must  contain  column 
headings  showing  the  rate  for  which  the 
pieces  qualify  was  added.  This  will 
avoid  confusion  at  acceptance  over  the 
interpretation  of  doamientation 
submitted  with  mailings. 

5.  An  additional  option  for  preparing 
residual  mail  was  added  for  package- 
based  ZIP+4  barcoded  mailings.  This 
new  option  allows  mailers  separately  to 
tray  residual  mail  in  3-digit  Zip  Code 
sequence  and  submit  documentation  to 
support  the  number  of  barcoded  pieces 
and  rate  qualification  of  the  pieces  in 
those  residual  trays. 

6.  A  prohibition  against  tray  labels 
being  taped  to  trays  was  added  as  well 
as  a  clarification  concerning  the  size 
and  color  of  tray  labels. 

7.  The  reference  to  DMM  540  in  the 
first  sentence  of  both  DMM  562.11  and 
562.21,  that  pertains  to  the  requirement 
that  85%  of  the  pieces  in  a  ZIP+4  rate 
mailing  must  be  ZIP+4  coded  was 
deleted  to  avoid  the  possible 
misinterpretation  that  only  85%  of  the 
pieces  in  a  ZIP+4  rate  mailing  must 
meet  the  requirements  of  540.  Both 
324.51  and  628.23  require  that  all  pieces 
in  a  ZIP+4  mailing  meet  the  OCR 
readability  requirements  of  540. 

8.  The  sentence,  "If  all  pieces  in  the 
mailing  do  not  bear  postage  at  the  same 
rate,  or  if  different  amounts  of 
additional  postage  are  due,  the  summary 
must  further  detail  the  number  of  pieces 
at  each  postage  amount  or  at  each 


amount  of  additional  postage  due.",  was 
deleted  from  the  summary  of  the  ZIP 
Code  documentation  options  for  all  tray 
based  regulations.  The  postage  payment 
requirements  for  automated  rate 
mailings  are  listed  in  382  for  First-Class 
Mail  and  in  DMM  661  for  third-class 
mail.  All  mailings  must  conform  with  the 
provisions  in  382  or  661  as  appropriate. 
Accordingly,  this  sentence  is  not 
necessary  and  might  be  construed  to 
imply  that  some  other  postage  payment 
options  may  be  permissible  for  Chapter 
5  mailings. 

In  view  of  the  considerations 
discussed  alrave,  the  Postal  Service 
hereby  adopts  the  following 
amendments  to  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111.1). 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mins, 

Asaittant  General  Counsel,  Legislative 
Division. 

List  of  SubjecU  in  39  CFR  Part  111 

Postal  Service. 

PART1 11-(  AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403.  404.  3001-3011,  3201-3219,  3403-3406. 
3621,5001. 

2.  The  implementing  Domestic  Mail 
Manual  regulations  in  chapters  3.  5,  and 
6.  for  the  ZIP+4  and  ZIP+4  Barcoded 
Rate  presort  requirement  changes  are 
set  forth  in  the  following  exhibit.  The 
changes  to  DMM  issue  40  within  the 
Exhibit  are  marked  with  dark  vertical 
lines  (change  bars). 

■turn  CODC  77M-1S-M 
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EXHIBIT 
Domestic  Mall  Manual 


^82  Carrier  Route  First-Class,  Presorted 
First-Class,  Non presorted  ZIP +  4, 
Nonpresorted  ZIP  +  4  Barcoded,  ZIP  +  4 
Presort,  5-Digit  ZIP +  4  Barcoded,  and 
3-Digit  ZIP-t-4  Barcoded  Rates 

382.1  Method  of  Payment.  Postage  on  mailings  made  at 
carrier  route  First-Class.  Presorted  First-Class. 
nonpresorted  ZIP +4.  ZIP +  4  Presort  and  ZIP +  4 
Barcoded  rates,  must  be  paid  by  meter  stamps,  permit 
imprints,  or  precanceled  postage.  Permit  imprints  may 
be  us^d  on  mailing  of  nonidentical  weight  only  under 
the  provisions  of  145.7.  145  8.  or  145.«). 

382.2  Exact  Postage  on  Each  Piece 

382J1  Presort  Rates.  W^ien  precanceled  postage  or 
meter  stamps  are  used,  pieces  must  bear  postage  at  the 
ZIP ■♦•4  Presort  or  Presorted  First-Class  rate  on 
qualifying  pieces  and  at  the  full  First-Class  rate  or 
nonpresorted  ZIP +  4  rate  on  residual  pieces,  except  as 
provided  in  382.3. 

382  J2  Carrier  Route  Rates.  When  precanceled  postage 
or  meter  stamps  are  used,  pieces  must  bear  postage  at  the 
carrier  route  First-Class  rate  on  quaiifjing  pieces. 
Nonqualifying  pieces  must  bear  postage  as  required  in 
382.31. 

382.23  ZIP  ■»■  4  Barcoded  Presort  Rates. 

'J82JJI  National  Mailings  Prepared  Under  364.1. 
When  precanceled  postage  or  meter  stamps  are  used, 
pieces  in  national  mailings  prepared  in  accordance  with 
364.1  must  have  postage  affixed  at  the  5-digit  ZIP  +  4 
Barcoded  rate,  the  ZIP  +  4  Presort  rate,  or  the  Presorted 
First-Class  rate,  as  appropriate,  on  pieces  in  the  S-digit 
presort  portion;  and  postage  affixed  at  the  3-digit  ZIP  +  4 
Barcoded  rate,  the  ZIP  +  4  Presort  rate,  or  the  Presorted 
First-Class  rate,  as  appropriate,  on  pieces  in  the  3-digit 
presort  portion:  and  postage  affixed  at  the  nonpresorted 
ZIP  +  4  Barcoded  rate,  the  nonpresorted  ZIP  +  4  rate,  or 
the  single-piece  rate,  as  appropriate,  on  pieces  in  the 
residual  sortation  portion 

382.232  Sational  Mailings  Prepared  Under  Chapter  5. 

a.  Mailings  Prepared  Under  563.  When  meter 
stamps  are  used,  pieces  in  national  mailings  prepared  in 
accordance  with  563  must  have  postage  affixed  at  the 
5-digit  ZIP  +  4  Barcoded.  ZIP  +  4  Presort,  or  Presorted 
First-Class  rate  if  in  a  5-digit  tray;  the  3-digit  ZIP  +  4 
Barcoded.  ZIP+4  Presort,  or  Presorted  First-Class  rate 
if  in  a  3-digit  or  SCF  tray;  or  at  the  nonpresorted  ZIP  +  4 
Barcoded.  nonpresorted  ZIP  +  4.  or  single-piece  First- 
Class  rate  if  in  a  residual  tray.  When  precanceled 
postage  IS  used,  the  mailer  may  affix  postage  at  the  rates 
for  metered  postage  prescribed  above  when  precanceled 
stamps  of  those  denominations  are  available.  When  the 
appropriate  denominations  of  precanceled  stamps  are 
not  available,  mailers  may  affix  a  no nde nominated 
precanceled  stamp  or  a  precanceled  stamp  of  a 
denomination  less  than  the  applicable  ZIP+4  Barcoded 
rate,  following  the  procedures  in  382.31d(2)(aKiii)  or 
382.33b(2)(a)(iii). 


b:  Mailings  Prepared  Under  564.  When  meter 
stamps  are  used,  pieces  in  national  mailings  prepared 
under  564  must  have  postage  affixed  at  the  5-digit 
ZIP+4  Barcoded  rate  when  in  the  5-digit  presort  tier  of 
the  mailing;  postage  affixed  at  the  3-digii  ZIP  +  4 
Barcoded.  ZIP  +  4  Presort,  or  Presorted  First-Class  rate 
as  appropriate  when  in  the  3-digit  presort  tier  of  the 
mailing;  and  postage  affi.xed  at  the  Nonpresorted  ZIP  +  4 
Barcoded  rate,  the  Nonpresorted  ZIP+4  rate,  or  the 
single-piece  First-Class  rate  when  in  the  residual  portion 
of  the  mailing.  If  precanceled  postage  is  used,  the  mailer 
may  affix  postage  at  the  rates  for  metered  postage 
required  above  when  precanceled  stamps  of  those 
denominations  are  available.  When  the  appropriate 
denominations  of  precanceled  stamps  are  not  available, 
mailers  may  affix  a  nondenominated  precanceled  stamp 
or  a  precanceled  stamp  of  a  denomination  less  than  the 
applicable  ZIP  +  4  Barcoded  rate,  following  the  proce- 
dures in  382.31d(2)(a)(iii)  or  382.33b(2)(a)(iii). 

382.233  Automated  Site  Mailings.  When  precanceled 
postage  or  meter  stamps  are  used,  pieces  in  automated 
site  mailings  prepared  in  packages  and  trays  in 
accordance  with  364.3  must  have  postage  affixed  at  the 
3-digit  ZIP  +  4  Barcoded  rate,  the  ZIP  +  4  Presort  rate,  or 
the  Presorted  First-Class  rate,  as  appropriate,  if  in  the 
qualifying  portion  of  the  mailing;  and  postage  affixed  at 
the  nonpresorted  ZIP  +  4  Barcoded  rate,  the 
nonpresorted  ZIP  +  4  rate,  or  the  single-piece  rate  on 
pieces  in  the  residual    portion  of  the  mailing. 

382.24  Nonpresorted  ZIP  +  4  Rates.  When  precanceled 
postage  or  meter  stamps  are  used,  pieces  in 
nonpresorted  ZIP  +  4  rate  mailings  must  have  postage 
affixed  at  the  nonpresorted  ZIP  +  4  rates  for  qualifying 
pieces  or  at  the  single-piece  First-Class  rate  for 
nonqualifying  pieces. 

382.25  Nonpresorted  ZIP  +  4  Barcoded  Rates.  When 
precanceled  postage  or  meter  stamps  are  used,  pieces  in 
nonpresorted  ZIP  +  4  Barcoded  rate  mailings  must  have 
postage  affixed  at  the  nonpresorted  ZIP+4  Barcoded 
rates  for  qualifying  pieces  or  the  single-piece  First-Class 
rate  for  nonqualifying  pieces. 

382  J  Postage  at  Lowest  Rate  in  Mailing  Affixed  to  All 
Pieces  in  the  Mailing 

382.31  Identical  Pieces 

a.  Presorted  First-Class  Mailings.  Whenallpiecesin 
a  Presorted  First-Class  mailing  paid  by  meter  stamps  or 
precanceled  postage  are  of  identical  size  and  weight,  the 
entire  mailing  may  have  postage  affixed  at  the  Presorted 
First-Class  rate.  Additional  postage  for  residual  pieces 
must  be  paid  by  means  of  a  meter  strip  affixed  to  the 
back  of  the  mailing  statement  that  is  required  to 
accompany  the  mailing,  or  through  an  advance  deposit 
account  as  provided  in  Handbook  F-l,  Post  Office 
Accounting  Procedures,  524. 

b.  Carrier  Route  First-Class  Mailing.  When  all 
pieces  in  a  carrier  route  First-Class  mailing  paid  by 
meter  stamps  or  precanceled  postage  are  of  identical  size 
and  weight,  the  entire  mailing  may  have  postage  affixed 
at  the  carrier  route  First-Class  rate.  Additional  postage 
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for  pieces  subject  to  the  Presorted  First-Oass  and  full 
single-piece  First-Class  rates  must  be  paid  by  means  of  a 
meter  strip  affixed  to  the  back  of  tlte  mailing  statement 
that  is  required  to  accompany  the  mailing,  or  through 
an  advance  deposit  account  as  provided  in  Handbook 
F-l,  524. 

c.  •ZtP'*-4  Presort  MaiUngs.  When  alt  pieces  in  a 
ZIP+4  Presort  mailing  paid  by  meter  stamps  or 
precanceled  postage  are  of  identical  size  and  weight,  the 
entire  mailing  may  have  postage  affixed  at  the  ZIP  +  4 
Presort  rate,  provided  the  requirements  in  365.33  are 
met.  The  additional  postage  for  pieces  subject  to 
Presorted  First-Class.  nonpresorted  ZIP  +  4,  and  single- 
piece  First-Class  rates  must  be  paid  by  means  of  a  meter 
strip  affixed  to  the  back  of  the  mailing  statement  that  is 
required  to  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  in  Handbook  F-l. 
524. 

d.  ZIP  •*•  4  Barcoded  Presort  Rate  Mailings 

( t }  Sational  Mailings  Prepared  Under  364.1 .  When 
all  pieces  in  a  ZIP  +  4  Barcoded  national  mailing 
prepared  in  accordance  with  364.1  are  paid  by  meter 
stamps  or  precanceled  postage  are  of  identical  size  and 
weight,  the  entire  mailing  may  have  postage  affixed  at 
the  5-digit  ZIP+4  Barcoded  rate  if  the  documentation 
requirements  in  364.212  are  met.  Additional  postage  in 
the  amount  documented  in  accordance  with 
364.2 12e  for  pieces  subject  to  the  3-digit  ZIP  +  4 
Barcoded,  ZIP  +  4  Presort.  Presorted  First-Class. 
nonpresorted  ZIP  +  4  Barcoded.  nonpresorted  ZIP  +  4. 
and  single-piece  First-Class  rates  must  be  paid  by  means 
of  a  meter  strip  affixed  to  the  mailing  statement  that  is 
required  to  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  in  Handbook  F-l. 
524. 

(2)  Sational  Mailings  Prepared  Under  Chapter  5 

(at  Mailings  Prepared  Under  563 

d}  Mailings  Containing  5-Digit  Trays.  When  all 
pieces  in  a  ZIP  +  4  Barcoded  national  mailing  prepared 
under  563  are  paid  by  precanceled  stamps  or  meter 
stamps  and  are  of  identical  size  and  weight,  the  entire 
mailing  may  have  postage  affixed  at  the  5-digit  ZIP+4 
Barcoded  rate  provided  the  applicable  documenution 
requirements  in  563.16  or  563.24  are  met.  Additional 
postage  in  the  amount  documented  under  563.16  or 
563.24  for  pieces  subject  to  other  rates  must  t>e  paid  by  a 
meter  strip  affixed  to  the  mailing  statement  required  to 
accompany  the  mailing,  or  through  an  advance  deposit 
account  as  provided  in  Handbook  F-l.  S24. 

(ii)  Mailings  Sot  Containing  5-Digii  Trays.  When  a 
ZIP  +  4  Barcoded  national  mailing  prepared  under 
563  does  not  include  5-digit  trays  (see  563.141  and 
563.212).  and  when  all  pieces  in  the  mailing  are  paid  by 
precanceled  sumps  or  meter  stamps  and  are  of  identical 
size  and  weight,  the  entire  mailing  may  have  postage 
affixed  at  the  3-digit  ZIP  +  4  Barcoded  rate,  provided  the 
applicable  documentation  requirements  in  563.16  or 
563.24  are  n\et.  Additional  postage  in  the  amount 
documented  under  563.16  or  563.24  for  pieces  subject 
to  other  rates  must  be  paid  by  a  meter  strip  affixed  to  the 
mailing  statement  required  to  accompany  the  mailing. 


or  through  an  advance  deposit  account  as  provided  in 
Handbook  F-l.  524. 

(iU)  Procedure  if  Appropriate  Precanceled  Stamp  .\ot 
Available.  If  the  appropriate  denomination  of 
precanceled  sump  is  not  available,  mailers  may  affix  a 
nondenominated  precanceled  sump  (if  available)  or  a 
precanceled  stamp  of  a  denomination  less  than  the 
applicable  ZIP  +  4  Barcoded  rate  to  each  piece  in  the 
mailing  (provided  the  precanceled  sump  does  not 
conuin  an  iiuppropriate  rate  marking)  and  pay 
additional  postage  for  the  difference  betv^een  the  face 
value  of  the  precanceled  stamp  and  the  actual  posuge 
for  each  piece,  as  documented  under  563  16  or  563.24. 
The  additional  postage  must  be  paid  in  the  same  manner 
as  for  metered  mailings. 

(b)  Mailings  Prepared  Under  564 

(U  Mailings  Containing  S-DigU  Presort  Tier.  When 
alt  pieces  in  a  ZIP  +  4  Barcoded  national  mailing 
prepared  under  564  are  paid  by  precanceled  stamps  or 
meter  stamps  and  are  of  identical  size  and  weight,  the 
entire  mailing  may  have  postage  affixed  at  the  S-digit 
ZIP  +  4  Barcoded  rate,  provided  the  applicable  docu- 
mentation requirements  in  564.62  are  met.  Additional 
postage  in  the  amount  documented  under  564.62  for 
pieces  subject  to  other  rates  must  be  paid  by  a  meter 
strip  affixed  to  the  mailing  sutement  required  to 
accompany  the  mailing,  or  through  an  advance  deposit 
account  as  provided  for  in  Handbook  F-l.  524. 

Hi)  .Mailings  Sot  Containing  5-Digit  Presort  Tier. 
When  a  ZIP+4  Barcoded  national  mailing  prepared 
under  564  does  not  include  a  5-digit  presort  tier,  (see 
564.11)  and  when  all  pieces  in  the  mailing  are  paid  by 
precanceled  stamps  or  meter  sumps  and  are  of  identical 
size  and  weight,  the  entire  mailing  may  have  posuge 
affixed  at  the  3-digit  ZIP+4  Barcoded  rate,  provided  the 
applicable  documentation  requirements  in  564.62  are 
met.  Additional  postage  in  the  amount  documented 
under  564.62  for  pieces  subject  to  other  rates  must  be 
paid  by  a  meter  strip  affixed  to  the  mailing  sutement 
required  to  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  in  HandtHX>k  F-l, 
524. 

(iii>  Procedure  if  Appropriate  Precanceled  Stamp  Sot 
Available.  If  the  appropriate  denomination  of 
precanceled  sump  is  not  available,  mailers  may  affix  a 
nondenominated  precanceled  stamp  (if  available)  or  a 
precanceled  stamp  of  a  denomination  less  than  the 
applicable  ZIP+4  Barcoded  rate  to  each  piece  in  the 
mailing  (provided  the  precanceled  stamp  does  not 
contain  an  inappropriate  rate  marking)  and  pay 
additional  postage  for  the  difference  between  the  face 
value  of  the  precanceled  stamp  and  the  actual  postage 
for  each  piece,  as  documented  under  564.62.  The 
additional  posuge  must  be  paid  in  the  same  nunner  as 
for  metered  mailings. 

(3)  Automaud  Siu  Mailings.  When  all  pieces  in  an 
automated  site  ZIP+4  Barcoded  mailing  prepared  in 
accordance  with  364.3  are  paid  by  meter  sumps  or 
precanceled  postage  and  are  of  identical  size  and  weight, 
the  entire  mailing  may  have  postage  affixed  at  the  3-digit 
ZIP  +  4  Barcoded  rate  if  the  documenution  require- 
ments in  364.43  are  met.  Additional  posuge  in  ttte 
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amount  documented  in  accordance  with  364.433a  for 
pieces  subject  to  the  ZIP +  4  Presort.  Presorted 
First-Class.  nonpresorted  ZIP +  4  Barcoded. 
nonpresorted  ZIP +  4.  and  single-piece  First-Class  rates, 
must  be  paid  by  means  of  a  meter  strip  affixed  to  the 
back  of  the  mailing  statement  that  is  required  to 
accompany  the  mailing,  or  through  an  advance  deposit 
account  as  provided  in  Handbook  F-1,  524. 

e.  Sonpresoned  ZlP-h4  \faiUngs.  When  all  pieces 
in  a  nonpresorted  ZIP +  4  mailing  prepared  in 
accordance  with  327  are  paid  by  meter  stamps  or 
precanceled  postage  and  are  of  identical  size  and  weight, 
the  entire  mailing  may  have  postage  affixed  at  the 
nonpresorted  ZIP  +  4  rates,  provided  the  documentation 
requirements  in  368.12  for  mailings  containing  S-digit 
ZIP  Coded  pieces  are  met.  Additional  postage  in  the 
amount  documented  in  accordance  with  368  12  for 
pieces  subject  to  the  single-piece  First-Class  rates  must 
be  paid  by  means  of  a  meter  strip  affixed  to  the  mailing 
statement  that  is  required  to  accompany  the  mailing,  or 
through  an  advance  deposit  account  as  provided  in 
Handbook  F-1. 524. 

/.  Sonpresoned  ZIP +4  Barcoded  Mailings.  When 
all  pieces  in  a  nonpresorted  ZIP +  4  Barcoded  mailing 
prepared  in  accordance  with  328  are  paid  by  meter 
stamps  or  precanceled  postage  and  are  of  identical  size 
and  weight,  the  entire  mailing  may  have  postage  affixed 
at  the  nonpresorted  ZIP  +  4  Barcoded  rates,  provided 
the  documentation  requirements  in  368.22  for  mailings 
containing  pieces  prepared  without  ZIP  ■♦■4  barcodes  are 
met.  Additional  postage  in  the  amount  documented  in 
accordance  with  368.22  for  pieces  subject  to  the 
nonpresorted  ZIP +  4  or  single-piece  First-Class  rates 
must  be  paid  by  means  of  a  meter  strip  affixed  to  the 
mailing  statement  that  is  required  to  accompany  the 
mailing,  or  through  an  advance  deposit  account  as 
provided  in  Handbook  F-l.  524. 


382J2  N'onidentical  Pieces  at  Presorted  First-Class  or 
Carrier  Route  First-Class  Rates 


J82J21  Residual  pieces  of  letter-size  mail  may  have 
postage  affixed  at  the  Presorted  First-Class  or  carrier 
route  First-Class  rate  under  the  following  conditions: 

a.  The  volume  of  residual  pieces  cannot  exceed 
that  prescribed  in  382.322. 

b.  The    residual   pieces   must   be   presented   in 
accordance  with  367.5. 

c.  Payment  of  additional  postage  must  be  made  in 
accordance  with  382.323. 


382  J22    The  volume  restrictions  for  residual  pieces  are 
as  follows: 

a.  Pieces  in  the  Same  Rate  Increment.  If  all  residual 
pieces  in  the  mailing  are  subject  to  the  same  postage 
rate,  there  is  no  limit  on  the  number  of  residual  pieces 
in  a  letter-size  mailing.  If  all  residual  pieces  in  the 
mailing  are  separated  into  each  different  postage  rate 
weight  increment,  there  is  no  limit  on  the  number  of 
nonidentical  residual  pieces. 


b.  Pieces  Weighing  Up  to  Two  Ounces.  If  all 
residual  pieces  in  the  mailing  are  not  separated  into 
postage  rate  weight  increments  and  are  subject  to  either 
the  I-  or  2-ounce  letter-size  rate,  the  mailing  may 
contain  up  to  20%  residual  pieces. 

c.  Pieces  Weighing  Up  to  Three  Ounces.  If  all 
residual  pieces  in  the  mailing  are  not  separated  into 
postage  rate  weight  increments  and  are  subject  to  the  1-. 
2-,  or  3-ounce  letter-size  rates,  then  the  mailing  may 
contain  up  to  10%  residual  pieces. 


382J2J  The  additional  postage  for  residual  pieces, 
whether  identical  or  nonidentical.  must  be  paid  by 
means  of  meter  strips  affixed  to  the  back  of  the  mailing 
statement  that  must  accompany  the  mailing,  or  through 
an  advance  deposit  account  as  provided  in  Handbook 
F-l.  524. 


382.33  N'onidentical  Pieces  at  All  ZIP +  4  Presort  and 
ZIP  -«-  4  Barcoded  Rates 

a.  ZlP-t-4  Presort  Mailings.  ZIP +  4  Presort 
mailings  of  nonidentical  weight  pieces  may  have  postage 
at  the  ZIP ■♦■4  Presort  rate  affixed  to  all  pieces  in  the 
mailing,  provided  the  requirements  in  365.33.  366.3. 
562.162.  or  562.252  arc  met.  The  additional  postage  for 
pieces  subject  to  Presorted  First-Class.  nonpresorted 
ZIP  +  4,  and  single-piece  First-Class  rates,  must  be  paid 
by  means  of  a  meter  strip  affixed  to  the  back  of  the 
mailing  statement  that  must  accompany  the  mailing,  or 
through  an  advance  deposit  account  as  provided  in 
Handbook  F-l.  524. 

b.  ZIP  4-  4  Barcoded  Presort  Mailings 

(1)  \ational    Mailings    Prepared    Under    364.1. 
ZIP-f4    Barcoded    mailings    of    nonidentical-weight 

pieces,  prepared  in  accordance  with  364.1.  may  have 
postage  affixed  to  each  piece  at  the  5-digit  ZIP+4 
Barcoded  rate  if  the  documentation  requirements  in 
364.212  are  met.  Additional  postage  in  the  amount 
documented  in  accordance  with  364.2 1 2e  for  pieces 
subject  to  the  3-digit  ZIP+4  Barcoded.  ZIP  +  4  Presort. 
Presorted  First-Class.  nonpresorted  ZIP  +  4  Barcoded. 
nonpresorted  ZIP  +  4.  and  single-piece  First-Class  rates 
must  be  paid  by  means  of  a  meter  strip  affixed  to  the 
mailing  statement  that  is  required  to  accompany  the 
mailing,  or  through  an  advance  deposit  account  as 
provided  in  Handbook  F-l. 524. 

(2)  Sational  Mailings  Prepared  Under  Chapter  5 

(a)  Mailings  Prepared  Under  563 

(i)  Mailings  Containing  5-Digit  Trays.  When  all 
pieces  in  a  ZIP  +  4  Barcoded  national  mailing  prepared 
under  563  are  paid  by  precanceled  stamps  or  meter 
stamps  and  are  of  nonidentical  weight,  the  entire 
mailing  may  have  postage  affixed  at  the  5-digit  ZIP  +  4 
Barcoded  rate,  provided  the  applicable  documentation 
requirements  in  563.16  or  563.24  are  met.  Additional 
postage  in  the  amount  documented  under  563.16  or 
563.24  for  pieces  subject  to  other  rates  must  be  paid  by  a 
meter  strip  affixed  to  the  mailing  statement  required  to 
accompany  the  mailing,  or  through  an  advance  deposit 
account  as  provided  in  Handbook  F-l.  524. 


I 
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tii)  Mailings  Sot  Containing  5-Digit  Trays.  When  a 
ZIP+4  Barcoded  national  mailing  prepared  under 
563  does  not  include  5-digit  trays  (see  563.141  or 
563.212).  and  when  all  pieces  in  the  mailing  are  paid  by 
precanceled  stamps  or  meter  stamps  and  are  of 
nonidentical  weight,  the  entire  mailing  may  have 
postage  affixed  at  the  3Kligit  ZIP  +  4  Barcoded  rate, 
provided  the  applicable  documentation  requirements  in 
563.16  or  563.24  are  met.  Additional  postage  in  the 
amount  documented  under  563.16  or  563.24  for  pieces 
subject  to  other  rates  must  be  paid  by  a  meter  strip 
affixed  to  the  mailing  statement  required  to  accompany 
the  mailing,  or  through  an  advance  deposit  account  as 
provided  in  Handbook  F-l.  524. 

liiU  Procedure  if  Appropriate  Precanceled  Stamp  \'oi 
Available.  If  the  appropriate  denomination  of 
precanceled  stamp  is  not  available,  mailers  may  affix  a 
nondenominated  precanceled  stamp  (if  available)  or  a 
precanceled  stamp  of  a  denomination  less  than  the 
applicable  ZIP+4  Barcoded  rate  to  each  piece  in  the 
mailing  (provided  the  precanceled  stamp  does  not 
contain  an  inappropriate  rate  marking)  and  pay 
additional  postage  for  the  difference  between  the  face 
value  of  the  precanceled  stamp  and  the  actual  postage 
for  each  piece,  as  documented  under  563.16  or  563.24. 
If  the  pieces  in  the  mailing  are  for  more  than  I  ounce 
increment,  additional  documentation  detailing  the 
number  of  pieces  within  each  ounce  increment  for  each 
level  of  rate  qualification  in  the  mailing  is  required.  The 
additional  postage  must  be  paid  in  the  same  manner  as 
for  metered  mailings. 

(b}  Mailings  Prepared  Under  564 

(it  Mailings  Containing  5-Digit  Presort  Tier.  When 
all  pieces  in  a  ZIP  +  4  Barcoded  national  mailing 
prepared  under  564  are  paid  by  precanceled  stamps  or 
meter  stamps  and  are  of  nonidentical  weight,  the  entire 
mailing  may  have  postage  affixed  at  the  5-digit  ZIP+4 
Barcoded  rate,  provided  the  mailing  includes  a  5-digit 
presort  tier  and  the  applicable  documentation  require- 
ments in  564.62  are  met.  Additional  postage  in  the 
amount  documented  under  564.62  for  pieces  subject  to 
other  rates  must  be  paid  by  a  meter  strip  affixed  to  the 
mailing  statement  required  to  accompany  the  mailing, 
or  through  an  advance  deposit  account  as  provided  in 
Handbook  F-l.  524. 

tii)  Mailings  Sot  Containing  5-Digit  Presort  Tier. 
When  a  ZlP+4  Barcoded  national  mailing  prepared 
under  564  does  not  include  a  S-digit  presort  tier  (see 
564.11)  and  when  all  pieces  in  the  mailing  are  paid  by 
precanceled  stamps  or  meter  stamps  and  are  of 
nonidentical  weight,  the  entire  mailing  may  have 
postage  affixed  at  the  3-digit  ZIP  +  4  Barcoded  rate, 
provided  the  applicable  documentation  requirements  in 
564.62  are  met.  Additional  postage  in  the  amount 
documented  under  564.62  for  pieces  subject  to  other 
rates  must  be  paid  by  a  meter  strip  affixed  to  the  mailing 
statement  required  to  accompany  the  mailing,  or 
through  an  advance  deposit  account  as  provided  in 
Handbook  F-l.  524. 

(iii)  Procedure  if  Appropriate  Precanceled  Stamp  Not 
Available.  If  the  appropriate  denomination  of 
precanceled  stamp  is  not  available,  mailers  may  affix  a 
nondenominated  precanceled  stamp  (if  available)  or  a 


precanceled  stamp  of  a  denomination  less  than  the 
applicable  ZIP  +  4  Barcoded  rate  to  each  piece  in  the 
mailing  (provided  the  precanceled  stamp  does  not 
contain  an  inappropriate  rate  marking)  and  pay 
additional  postage  for  the  difference  between  the  face 
value  of  the  precanceled  stamp  and  the  actual  postage 
for  each  piece,  as  documented  under  564.62.  If  the 
pieces  in  the  mailing  are  for  more  than  1  ounce 
increment,  additional  documentation  detailing  the 
number  of  pieces  within  each  ounce  increment  for  each 
level  of  rate  qualification  in  the  mailing  is  required.  The 
additional  postage  must  be  paid  in  the  same  manner  as 
for  metered  mailings. 

(3)  Automated  Site  Mailings.  ZIP  +  4  barcoded 
mailings  of  nonidentical-weight  pieces,  prepared  in 
accordance  with  the  automated  site  requirements  in 
364.3.  may  have  postage  affixed  to  each  piece  at  the 
3-digit  ZIP +  4  Barcoded  rate  if  the  documentation 
requirements  in  364.43  are  met.  Additional  postage  in 
the  amount  documented  in  accordance  with 
364.433a  for  pieces  subject  to  the  ZIP  +  4  Presort. 
Presorted  First-Class.  nonpresorted  ZlP+4  Barcoded. 
nonpresorted  ZIP  +  4.  and  single-piece  First-Class  rates 
must  be  paid  by  means  of  a  meter  strip  affixed  to  the 
mailing  statement  that  is  required  to  accompany  the 
mailing,  or  through  an  advance  deposit  account  as 
provided  in  Handbook  F- 1 .  524. 

c.  Sonpresoned  ZlP-t-4  Mailings.  Nonpresorted 
ZIP  +  4  mailings  of  nonidentical-weight  pieces,  prepared 
in  accordance  N^ith  327.  may  have  postage  affixed  to 
each  piece  at  the  nonpresorted  ZIP+4  rate  if  the 
documentation  requirements  in  368.12  for  mailings 
containing  pieces  prepared  with  5-digit  ZIP  Codes  are 
met.  Additional  postage  in  the  amount  documented  in 
accordance  with  368.12  for  pieces  subject  to  the 
single-piece  First-Class  rates  must  be  paid  by  means  of  a 
meter  strip  affixed  to  the  mailing  statement  that  is 
required  to  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  in  Handbook  F-l. 
524. 

d.  Sonpresoned     ZIP  4- 4     Barcoded     Mailings. 
Nonpresorted      ZIP  +  4      barcoded      mailings      of 

nonidentical-weight  pieces,  prepared  in  accordance 
with  328.  may  have  postage  affixed  to  each  piece  at  the 
nonpresorted  ZIP  +  4  Barcoded  rate  if  the  documenta- 
tion  requirements  in  368.22  for  mailings  containing 
pieces  prepared  without  ZIP+4  barcodes  are  met. 
Additional  postage  in  the  amount  documented  in 
accordance  with  368.22  for  pieces  subject  to  the 
single-piece  First-Class  rates  must  be  paid  by  means  of  a 
meter  strip  affixed  to  the  mailing  statement  that  is 
required  to  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  in  Handt>ook  F-l, 
524. 

382.4  Neither  Lowest  Rate  Nor  Correct  Postage  Affixed 
to  Each  Piece 

382.41  General.  Where  it  is  not  practicable  for  the 
mailer  to  (I)  affix  the  exact  postage  to  each  piece  as 
prescribed  in  382.2.  or  (2)  to  affix  the  lowest  postage  rate 
to  all  pieces  in  the  mailing  as  prescribed  in  382.3. 
postage  for  the  mailing  may  be  computed  as  if  the  lowest 
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rate  affixed  to  any  piece  in  the  mailing  is  affixed  (o  all 
pieces  as  provided  in  382.4b  and  382.4c. 

ExcepVon:  Mailings  qualifying  for  refunds  for  value  added  may 
t>e  submioed  under  the  requirements  for  that  procedure  m 

147.42. 

b.  Adding  Postage.  Additional  postage  must  be 
based  on  the  difference  between  the  lowest  rate  affixed 
to  any  piece  in  the  mailing  and  the  appropriate  rate  for 
each  rate  level  in  the  mailing.  No  refund  is  paid  on  any 
piece  where  postage  is  affixed  at  a  rate  higher  than  the 
lowest  rate  claimed  for  or  affixed  to  any  piece.  For 
example,  if  a  ZIP  +  4  Barcoded  mailing  contains  pieces 
bearing  ZIP-f4  Barcoded  rate  postage  as  well  as  pieces 
bearing  Presorted  Firsi-Class  poMage.  ZIP+4  Presort 
postage,  and  nonpresorted  ZIP-t-4  postage,  postage  for 
the  mailing  is  assessed  based  on  the  difference  between 
the  ZIP •♦■4  Barcoded  rate  and  the  appropriate  rate  of 
postage  for  those  pieces  not  qualifying  for  that  rate  based 
upon  ihedocun>erMa(ion  required  for  ZIP 4-4  Barcoded 
rate  mailings. 

c.  Paymenx.  The  total  additional  postage  must  be 
paid  by  means  of  ( I  >  a  meter  strip  affixed  to  the  back  of 
the  Form  3600-PC  which  is  required  to  accompany  the 
mailing,  or  (2)  through  an  advance  deposit  account  as 
provided  in  Handbook  F-1.  Post  Office  Accounting 
Procedtues.  524.  The  applicable  check-off  must  be 
marked  on  the  Form  36<X>-PC. 


382.5  Mailing  Statement.  Mailers  who  qualify  for 
carrier  route  First-Class.  Presorted  First-Oass. 
nonpresorted  ZIP-f4.  ZIP-H4  Presort,  or  ZIP +4 
Barcoded  rates,  must  complete  and  submit  one  of  the 
following  mailing  statements  (signed  by  the  mailer  or  an 
authorized  agent)  with  each  mailing: 

a.  Form  3600-R  for  mail  bearing  permit  imprints. 

b.  Form  3600-PC  for  nwil  bearing  meter  stamps  or 
precanceled  stamps.  Form  3600-PC  must  be  submitted 
in  duplicate  for  mailings  metered  at  the  lowest  rate  for 
which  the  difference  between  postage  affixed  and  the 
applicable  rate  is  paid  through  an  advance  deposit 
account,  as  provided  in  Handbook  F-l.  524. 


J8J  Priority  Mail  Rates 


383.1  Single-Piece  Rates 


383.11  Method  ot  Payaient.  Single-piece  rate  Priority 
Mail  postage  may  be  paid  by  adhesive  stamps  (see  142  or 
143),  meter  stamps  (see  144),  or  permit  imprint  (see 
145).  If  a  permit  imprint  is  used,  the  pieces  must  be  of 
identical  weight  and,  unless  ail  the  pieces  are  in  a  weight 
category  for  which  the  rates  do  not  vary  by  rone,  the 
pieces  must  be  separated  by  zone  when  presented  to  the 
post  office.  Exceptions  to  the  identical-weight  require- 
ment are  in  145.7  through  145.*.  and  137.274c(2). 


383  J  Presorted  Priority  Mail 

383.21  Methods  of  Payment.  Presorted  Priority  Mail 
must  be  paid  by  means  of  meter  postage  (see  144)  or 
permit  imprint  (see  145). 

383.22  Identical-Weight  .Mailings.  Mailings  consisting 
of  identical-weight  pieces  may  be  paid  by  any  of  the 

methods  listed  in  383.21. 

■ 

383.221  Metered  Mailings.  Within  metered  mailings, 
postage  may  be: 

a.  affixed  in  the  exact  amount  on  each  piece,  or 

b.  affixed  to  all  the  pieces  in  the  mailing,  both 
qualifying  and  residual,  at  the  Presorted  Priority  Mail 
rates.  If  this  is  done,  residual  pieces  must  be  separated 
from  the  qualifying  pieces  when  the  mailing  is  presented 
to  the  post  office.  The  additional  postage  fur  the  residual 
pieces  must  be  paid  hy  means  of  a  meter  strip  affixed  to 
the  mailing  statement  that  is  required  to  accompany  the 
mailing,  or  through  an  advance  deposit  account  as 
provided  in  Handbook  F-l.  524. 

383.222  Permit  Imprint  Mailings.  Within  permit 
imprint  mailings  of  iideniical-weight  pieces,  the  qualify- 
ing pieces  must  be  separated  from  the  residual  pieces 
when  the  mailing  is  presented  to  the  post  office.  Unless 
the  pieces  are  in  a  weight  category  for  which  postage 
does  not  vary  by  zone,  the  sacks  in  the  qualifying  and 
residual  portions  must  be  further  separated  by  zone. 

383.23  Nonidentical-Weight  Mailiogs 

383.231  Postage  Affixed  Mailings.  ELach  piece  in  a 
nonident'ical-weight  mailing  must  have  the  exact  postage 
affixed  at  the  rate  for  which  it  qualifies. 

383.232  Permit  Imprint  Mailings.  Nonidentical-weight 
pieces  may  be  paid  by  permit  imprint  only  if  authorized 
under  145.7, 145.8.  or  145* 

383J4  Mailing  Statement.  Mailers  at  the  Priority  Mail 
Presort  rates  must  submit  the  appropriate  mailing 
sutement  with  each  mailing,  signed  by  the  mailer  or  an 
authorized  agent. 


384  Computation  Standards 
384.1  Weight 


383.L2   Mailing  Statetneat.     A   mailing  statement   is 
required  only  if  posugc  is  paid  by  permit  imprint. 
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Chapter  5 
Automation-Compatible  Mail 


510  General 


511  Content 


This  chapter  contains  the  general  eligibility  require- 
mems  for  all  automation-based  rate  categories,  as  well  as 
alternative  preparation  requirements  for  certain 
automation-compatible  mailings. 


512  Applicability 

512.1  General  Eligibility  Requirements.  This  chapter 
contains  the  eligibility  requirements  that  are  common 
to  the  Postal  Service's  automated  rate  categories  for 
First-,  second-,  and  third-class  mail.  These  general 
eligibility  requirements  fall  into  four  categories: 

J.  requirements  concerning  the  physical  char- 
acteristics of  automation-compatible  mailpieces  (see 
520): 

b  requirements  for  accuracy  in  addres.ses  and 
ZIP  +  4  co<.les.  including  a  requirement  for  CASS 
certification  (see  530): 

c.  additional  requirements  for  nonbarcoded  pieces 
qualifying  for  ZIP  +  4  rates  (see  540);  and 

d.  additional  requirements  for  barcoded  pieces 
(see  550). 

512.2  Specific  Eligibility  Requirements.  In  addition  to 
the  general  eligibility  requirements  contained  in 
Chapter  5.  the  mailer  must  also  meet  all  specific 
eligibility  requirements  applicable  to  the  individual  rate 
category.  Eligibility  requirements  for  the  individual 
automation-based  rate  categories  are  stated  in  324.  325. 
327.  and  328  for  First-Class  Mail:  424.5  and  424.6  for 
second-class  mail:  and  628  for  third-class  mail. 


513  Alternative  Preparation  Requirements 

This  chapter  also  contains  alternative  requirements  for 
the  preparation  of  automation-compatible  letter-size 
(ZIP+4  and  ZIP  +  4  Barcoded  First-,  second-,  and 
third-class)  mailings  (see  560).  Mailings  may  be 
submitted  under  the  requirements  of  560  rather  than 
the  corresponding  presort  requirements  in  Chapters  3. 
4.  and  6. 

Note:  The  Postal  Service  intends  to  eliminate  the  presort 
requirements  for  ZIP  ■••  4  and  ZIP  •••  4  Barcoded  rate  mailings  set 
forth  in  Chapters  3,  4,  and  6  and  provide  only  the  presort  options 
in  560  to  qualify  for  ZIP +4  and  ZIP* 4  Barcoded  rates.  This 
change  will  be  made  by  a  Federal  Register  rulemaking  process 
and  published  m  the  Postal  Bulletin.  The  Postal  Service  currently 
anticipates  n^aKing  this  change  effective  m  Decen^tier  1 992. 


514  Definitions 

514.1  Automation-Based  Rates 

514.11  ZIP  +  4  Barcoded  Rates.  The  ZIP  +  4  Barcoded 
rates  include  the  5-digit  ZIP  +  4  Barcoded.  3-digit 
ZIP  +  4  Barcoded.  and  nonpresorted  ZIP +  4  Barcixled 
Firjt-Class  rates:  the  level  A.  B.  C.  H.  and  J  ZIP  +  4 
Barcoiled  second-class  rates:  and  the  5-digit  7.IP+4 
Barcmled.  3-<ligit  ZIP  +  4  IJarcinled  and  Basic  /.IP+4 
Barcmled  third-class  rates. 

514.12  ZIP+4  Rates.  The  ZIP  +  4  rates  include  the 
ZIP  +  4  Presort  and  nonpresorted  7.IP  +  4  First-Class 
rates:  the  level  A.  B.  C.  II.  and  J  ZlP  +  4  second-class 
rates:  and  the  i-S  /.IP  +  4  and  Uasic  /.IP  +  4  third-class 
rates. 

514.2  Presort  Rates.  The  presort  rates  include  the 
Presorted  First-Class  rate:  the  level  A.  B.  G.  H  and  J 
second-class  rates:  and  the  basic  presort  and  3.5  presort 
third-class  rates. 


520  General  Requirements  for  All 

Automation-Compatible  Mailpieces 


521  Physical  Characteristics 
521.1  Size 
521.11  General 


521.111  Pieces  Claimed  at  the  First-Class  Rate  for  Cards. 
Each  piece  eligible  for  the  card  rates  (s^  311.1)  that  is 

in  a  mailing  claimed  at  any  automation-based  (ZIP+4 
or  ZIP  +  4  Barcoded)  rate  must  meet  the  size  require- 
ments in  31 1.11. 322.and  525.  j 

521.112  Pieces  Claimed  at  Rates  Other  Than  the 
First-Class  Rau  for  Cards.  Each  piece  not  eligible  for 
the  card  rates  (see  311.1)  that  is  in  a  mailing  claimed  at 
any  automation-based  (ZIP  +  4  or  ZIP  +  4  Barcoded 
rate)  must  meet  the  size  requirements  in  521.12  through 
521.15. 

521.113  Difinidons.  The  length  of  a  mailpiece  is  the 
dimension  which  is  parallel  to  the  address  when  the 
address  is  positioned  for  normal  reading.  The  top  and 
bottom  of  the  mailpiece  are  the  upper  and  lower  edges 
(respectively)  that  are  parallel  to  the  address  when  the 
address  is  positioned  for  normal  reading.  The  height  is 
the  dimension  that  is  per|)endicular  to  the  length  and 
the  address. 
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545.7  Barcode  Windows  in  Lower  Right  Comer.  Pieces 
prepared  with  barcode  windows  through  which  either  a 
5-digit  barcode  or  no  barcode  appears  are  not  eligible 
for  any  automation-based  rates  (see  552.32). 


546  Ability  to  Accept  Postal  Service  Water-Based 
Barcode  Ink 

546.1  General  Requirement.  The  paper  or  ofher 
material  used  for  the  envelope  or  outermost  sheet  of  the 
address  side  of  mailpieces  claimed  at  a  ZIP •♦•4  rate  must 
allow  USPS  ink  jet  printers  used  with  optical  character 
reader  (OCR)  equipment  to  prim  a  /'.IP-»-4  harcixle  on 
the  piece  without  smearing. 

546J  Drying  Time.  The  paper  or  other  material  must 
allow  water-based  ink  applied  by  ink  jet  to  dry  within  I 
second  without  smearing. 

546 J  Nonpnpcr  Materials.  Certain  m>n|>aper.  plastic- 
like materials,  such  as  spun  bonded  Olefin,  are  not 
acceptable  for  mailpieces  claimed  at  a  ZIP  +  4  rate 
because  they  do  not  allow  water-based  USPS  ink  jet 
applied  barcode  ink  to  dry  without  smearing.  Nonpaper 
materials  are  acceptable  for  mailpieces  claimed  at  a 
ZIP  +  4  rate  only  if  that  material  is  approved  by  the 
Postal  Service  Engineering  and  DeNClopment  Center 
(EDO  (see  546.5). 

546.4  Glossy  and  Coated  Paper.     Coatings  applied  to 

paper,  particularly  glossy  coatings,  may  prevent  quick 
drying  of  the  water-based  ink  used  by  USPS  ink  jet 
printer  to  apply  barcodes.  Glossy  and  coated  paper  mav 
be  sent  for  testing  by  the  EDC  (see  546.5). 

546.5  Material  Testing  Procedures 

546.51  What  to  Submit.  Mailers  wishing  to  have 
material  tested  to  determine  its  ability  to  accept  ink 
without  •  smearing  under  the  specifications  in 
546. 1  through  546.2  must  submit  at  least  50  sample 
mailpieces  and  a  letter  of  request.  To  assist  the  EDC  in 
evaluating  the  sample  material  in  the  context  of  its 
intended  use.  the  letter  must  describe  the  material  to  be 
used  for  producing  the  mailpieces.  including  type  of 
mailpiece  and  its  contents  and  construction,  number  of 
pieces,  and  intended  level  of  mail  preparation  (e.g.. 
presort). 

546.52  Where  to  Submit.     Requests  for  testing  must  be 

addressed  to  the  Engineering  and  Development  Center. 
U.S.  Postal  Service  (for  address,  see  Address  List  in 
Appendices). 

546.53  When  to  Submit.  Requests  for  testing  must  be 
submitted  at  least  6  weeks  prior  to  the  date  of  mailing. 

546.54  Testing.  The  EDC  determines  whether  the 
material  used  in  the  sample  mailpiece  meets  the 
requirements  prescribed  in  546.1  through  546.4.  Ap- 
proval is  granted  only  if  testing  sho*N  that  the  material 
can  allow  water4)ased  USPS  ink  jet  applied  ink  to  dry 
within  1  second. 


54655  Results.  The  mailer  must  be  notified  in  writing 
of  the  EDC's  test  results.  If  the  mailpiece  is  found  to 
meet  the  requirements  of  546.1  through  546.4.  the 
EDC's  letter  of  approval  must  include  a  unique  number 
that  refers  to  the  specific  mailpiece  represented  by  the 
samples  tested.  The  letter  must  be  accompanied  by  one 
or  more  of  the  sample  pieces  originally  submitted  by  the 
mailer,  and  each  must  bear  the  unique  number 
contained  in  the  letter. 

54656  Use  of  Approval.  The  EDC's  letter  of  approval 
(showing  the  unique  number)  serves  as  evidence  that 
the  material  meets  the  requirements  of  546.1  through 
546  4.  A  copy  of  that  letter  must  be  an  attachment  to 
each  mailing  statement  submitted  for  mailings  using  the 
tested  material. 

54657  Mailing.  Post  offices  must  accept  the  EDC's 
letter  as  evidence  of  compliance  with  546.1  through 
546.4.  However,  the  mailer  must  be  prepared  to 
demonstrate  that  the  mailpieces  presented  for  mailing 
are  the  same  as  those  described  in  the  letter  requesting 
EDC  testing  if  directed  by  the  office  where  the 
mailpieces  are  verified  prior  to  acceptance.  To  expedite 
acceptance,  mailers  whose  pieces  are  questioned  in  this 
regard  may  pay  the  next  higher  rate  for  which  their 
mailings  may  quali^  and.  upon  successful  completion 
of  an  appeal  under  133.  may  seek  a  refund  as 
appropriate. 


550  Requirements  for  Barcoded  Pieces 

551  ZIP 4"  4  Barcode  Requirements 

551.1  Barcode  Format  .  : 

551.11  ZIP 4-4  Barcode  Format.  A  ZIP +  4  barcode  is 
made  up  of  a  single  field  of  52  bars.  The  information 
content  of  the  barcode  is  distinguished  by  the  height  of 
the  bars,  either  tall  (full)  or  short  {halO  bars,  which 
represent  a  "one"  or  a  "zero"  to  a  USPS  barcode  sorter. 
These  bars,  when  separated  into  groups  of  5.  represent 
each  of  the  9  digits  of  a  ZIP  +  4  code,  plus  a  tenth  digit 
designated  as  the  "correction  digit."  The  first  and  last 
bars  of  the  barcode  are  "frame  bars"  and  must  always  be 
full  bars  (see  Exhibit  55 1. 1).  The  sequence  of  bars  must 
represent  the  ZIP  +  4  code  (including  the  appropriate 
correction  character)  in  the  address  of  the  piece, 
according  to  the  code  defined  in  Exhibit  551.1. 
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552J  Five-Digit  Barcode  Format  The  S-digii  barcode 
must  be  piepared  as  described  in  551.1.  except  that  there 
must  be  a  single  field  of  32  t»rs  consisting  of  a  frame 
bar,  a  series  of  bars  that  represents  the  correa  5-digit 
ZIP  Code  for  the  address  on  the  piece  (see  Exhibit 
55 1. 1).  a  correction  digit,  and  a  final  frame  bar.  The 
correaion  digit  can  be  determined  by  adding  the 
numbers  ia  the  5-digit  ZIP  Code  and  determining  what 
single-digit  number  metst  be  added  to  that  sum  to  make 
the  total  a  multiple  of  10  (a  auraber  that  ends  with  a 
zero). 

552  J  Five-IN«it  Barcode  Location 

552  J 1  Five-Digit  Barcodes  Printed  Directly  on 
Mailpieces.  The  5-digit  barcode  printed  directly  on  a 
mailpiece  must  be  located  on  the  mailpiece  as  required 
by  551.2.  For  barcodes  located  within  the  barcode  clear 
zone,  however,  the  leftmost  bar  of  the  barcode  must  be 
located  between  3-7/8  and  4  inches  from  the  right  edge 
of  the  mailpiece  (see  Exhibit  552.31).  Effective  January 
I,  1992.  the  leftmost  bar  mtist  be  located  between  4-1/6 
and  4-1/4  inches  from  the  right  edge  of  the  mailpiece 
when  printed  in  the  barcode  clear  zone  (see  551.23).  If 
the  delivery  point  is  either  a  5-digit  ZIP  Code  or  a 
ZIP  +  4  Code,  the  mailer  may.  at  the  mailer's  option, 
encode  a  longer  ZIP  Code  field  for  the  barcode. 

552.32  Barcodes  Printed  on  Inserts.  Fi«e<lig'it  barcodes 
printed  on  inserts  that  appear  through  a  barcode 
window  must  be  located  in  accordance  with  the 
requirements  of  531.232  or  552.31.  Pieces  prepared  wkh 
5-digit  barcodes  that  i4>pear  through  windows,  and 
pieces  prepared  with  barcode  windows  through  which 
no  barcode  appears  are  not  eligible  for  any  autMnation- 
based  rates. 


560  Presort  Requirements 


561  General 

561.1  Explanation  of  Presort  Options 

S6Lil  Presort  Under  Chapters  l,4,aMl  4.    Mailers  may 

prepare  mailings  under  the  presort  requirements  for 
ZIP  +  4  and  ZIP  +  4  Barcoded  rates  set  forth  in  Chapter 
3  for  First-Class  Mail,  Chapter  4  for  second-class  nuil, 
and  Chapter  6  for  third-ciass  maiL  However,  *s 
indicated  in  513.  the  Postal  Service  plans  to  atake  the 
presort  options  in  560  the  only  presort  options  awailaWe 
to  mailers  in  the  future. 

561.12  Presort  Under  CiMplcr  5 

561.121  Ctastn  pfAML  Each  mailing  presented  under 
Chapter  5  presort  rules  nust  ke  composed  o(  pieces 
qualifying  for  the  same  class  of  auiL  Mixing  pieces  of 
different  mail  classes  in  thci  same  mailing  is  prohibited. 


561.122  Presorted  ZIP't'4  MailiHgs.  For  presorted 
ZIP+4  rated  mailings,  there  h  only  oae  method  of 
presort:  tray-based  (see  562).  with  rwo  options.  Option  1 
t562.1)  consists  of  previously  established  regulations 
that  will  continue  to  be  available  until  March  IS.  1992. 
Option  2  (562.2)  is  available  immediately  and  will  be 
the  only  ZIP+4  presort  option  in  Chapter  5  beginning 
March  15. 1992. 

Not*  Mailings  must  also  meet  the  other  soecific  eligitjilrty  and 
preparation  reqmraments  prescribed  ky  ZIP  ♦4  rates  m  Oapiers 
3, 4,  or  6.  as  applicable  (see  5 1 2). 

56L123  ZdP-t-4  Barcoded  Rate  Mailmgs.  ZIP+4 
Barcoded  rate  mailings  may  be  presorted  using  either  a 
tray-based  method  (see  563)  or  a  package-based  method 
(see  564).  If  the  tray-based  method  is  used,  nailers  may 
choose  between  two  options  antil  March  15.  1992. 
Tray-based  option  1  (563.1).  which  consists  of  pre- 
viously established  presort  regulatiotts.  will  continue  to 
be  available  until  March  15.  1992.  Tray-based  option  2 
(563.2).  «hich  is  available  immediately,  will  be  the  only 
tray-based  presort  option  in  Chapter  5  beginning  March 
IS.  1992.  There  is  only  one  option  available  for 
package-based  presort  (see  564). 

Nota:  Mailings  must  also  meat  the  other  specific  eiigifoilfty  and 
praparabon  reouiron«ants  prascnbed  tor  2tP  «-  4  aarooded  rates 
in  Chapters  3, 4,  or  6,  as  atyiirabte  (sea  St 2). 

S6U  Packages 

56U1  Use  of  Packafcs.  The  requirements  of  this 
seaion  a(^ly  whenever  packages  are  prepared.  For 
tray-based  mailings  prepared  under  S62.1  and  363.1. 
packages  are  tiot  allowed  except  for  overflow  trays  as 
described  in  561.44  and  trays  containing  pieces  that 
exceed  the  width  of  trays  as  prescribed  in  561.422.  The 
regulations  governing  when  packagi«g  is  required  and 
when  packaging  is  prohibited  for  mailings  prepared 
under  the  other  options  are  in  562.231. 563.231. 564.32, 
564.42.  and  564.52. 

561.22  General  Requirements  for  Labeling  and  Securing 
Packages 

561 J2I  Seeurbig  Packages.  Packages  should  measure 
approximately  4  inches  in  thickness.  The  maximum 
permissible  thickness  is  6  inches.  AH  packages  must  be 
secured  with  either  rubber  bands,  the  preferred 
ntaterial.  or  approved  ela^ic  strapping.  Elastic  strapping 
must  not  be  tued  unless  it  has  been  approved  by  the 
Engineering  and  DeveVopment  Center  prior  to  \tse  (see 
561.223)  to  ensure  that  it  can  adequately  keep  the 
padiages  intact  during  Postal  Service  hartdKng,  that  it 
can  stretch  and  then  resume  its  original  shape,  aad  ttM 
it  can  be  easily  reomved  by  stretching.  Packages  «ip  to  1 
inch  thick  must  be  secured  with  at  least  one  rubber 
band  or  elastic  strap  around  the  girth.  Packages  thicker 
than  1  inch  must  be  secured  widi  at  least  two  rubber 
bands  or  elastic  straps.  The  first  rubber  band  or  etaaic 
strap  must  be  placed  around  the  length  and  the  second, 
around  the  girth  so  that  it  crosses  over  the  first.  Rubber 
bands  or  elastic  straps  Should  be  positioned  as  near  as 
possible  to  the  center  of  the  mailp'tece  to  provide  the 
greatest  stabifitj  daring  transit  and  hand1i(\g.  More  than 
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two  rubber  bands  or  elastic  straps  may  be  used  to  secure 
a  package,  but  rubber  bands  or  elastic  strapping  must 
never  lie  along  the  outer  I  inch  of  any  edge. 

Exception:  The  requirement  for  use  of  ooty  rubber  bands  or 
pre-approved  elastic  strapping  matenal  does  not  apply  to  second- 
and  t^l^d-class  imiliriQa  prepared  urKler  562.1  or 
563.1  (tray-based  ZIP* 4  and  ZIP*4  Barcoded  rate  opoons 
available  only  until  March  15. 1992). 

561.222  Labeling  Fackages.  Where  5-digit  packages  are 
required  to  be  lab^.'ed.  the  lower  left  corner  of  the  top 
piece  in  each  package  must  bear  a  red  "D"  pressure- 
sensitive  package  label.  Where  3-digit  packages  are 
required  to  be  labeled,  the  lower  left  corner  of  the  top 
piece  in  each  package  must  bear  a  green  "3" 
pressure-sensitive  package  label.  Pressure-sensitive  la- 
bels are  provided  by  the  Postal  Service.  Alternatively, 
the  applicable  5-digit  or  3-digit  optional  endorsement 
package  label  line  may  be  used  as  specified  in  369. 
441.232.  or  642.3. 

561.223  Testing  of  Elastic  Strapping  Material 

a.  Submission  of  Request.  Mailers  wishing  to  have 
elastic  strapping  material  tested  to  determine  its 
acceptability  for  securing  packages  of  automation- 
compatible  mail  must  submit  a  letter  of  request  with 
sample  packages  of  mail  that  are  secured  with  the 
material  to  be  tested  under  561.221.  The  material  is 
tested  to  make  sure  that  it  can  adequately  keep  the 
packages  intact  during  Postal  Service  handling,  it  can 
stretch  and  then  resume  its  original  shape,  and  it  can 
easily  be  removed  by  stretching.  Five  sample  packages  in 
each  of  the  following  thicknesses  must  be  submitted  for 
each  material  to  be  tested  (25  packages  total):  6  inches.  4 
inches,  2  inches.  1  inch,  and  10  pieces.  The  letter  of 
request  and  siample  packages  must  be  submitted  to  the 
following  address  at  least  6  weeks  before  the  planned 
date  of  mailing: 

ELASTIC  STSAPPING  TEST 

CONTAINER  ANO  MATERIAL  HANOLIMG  OMSION 

ENGINEERING  AND  DEVELOPMENT  CENTER 

US  POSTAL  SERVICE 

8403  LEE  MtGHWAY 

VERRIFIELD  VA  22082-«142 

b.  Results.  The  mailer  is  notified  in  writing  of  the 
EDC's  test  results.  If  the  strapping  material  is  found  to 
meet  the  requirements  of  561.223a.  the  EDC's  letter  of 
approval  includes  a  unique  number  referring  to  the 
specific  strapping  material  represented  by  the  samples 
tested  and  the  specific  mailer.  The  letter  is  accompanied 
by  one  or  more  of  the  sample  packages  originally 
submitted  by  the  mailer,  and  each  bears  the  unique 
number  contained  in  the  letter. 

c.  Use  of  Approval.  The  EDC's  letter  of  approval 
(showing  the  unique  number)  serves  as  evidence  that 
the  mailpiece  meets  the  requirements  of  561.223a.  A 
copy  of  that  letter  must  be  attached  to  each  mailing 
statement  submitted  for  mailings  using  the  tested 
strapping  material. 

d.  Mailing.  Post  offices  must  accept  the  EDC's 
letter  as  evidence  of  compliance  with  561.223a. 
However,  the  mailer  must  be  prepared  to  demonstrate 
that  the  strapping  material  used  to  prepare  the  mailing 
presented  is  the  same  as  that  submitted  for  testing  if 


requested  to  do  so  by  the  office  where  the  mailing  is  | 
verified  prior  to  acceptance.  To  expedite  acceptance, 
mailers  whose  mailings  are  questioned  in  this  regard 
may  pay  the  next  higher  rate  for  which  their  mailings 
may  qualify  and.  upon  successful  completion  of  an 
appeal  under  133.  may  seek  a  refund  as  appropriate. 

56 1 .3  Separator  Cards 

56iJl  Use  of  Separator  Cards.  Separator  cards  are 
strongly  recommended  as  an  alternative  to  packaging 
for  the  5-digit  presort  tier  of  package-based  ZIP +  4 
barcoded  mailings  (see  564.322).  Separator  cards  must 
also  be  used  to  delineate  groups  of  100  pieces  of  residual 
mail  in  the  physical  separation  by  rate  category  options 
in  562.2. 563.2,  and  564.5. 

561.32   Physical    Requirements    for   Separator   Cards. 

Separator  cards  may  be  prepared  from  any  paper  or 
card  stock  and  must  be  at  least  1/4  inch  higher  than  the 
highest  piece  in  the  mailing.  It  is  recommended  that 
they  be  prepared  of  card  stock,  be  of  a  color  different 
from  the  mailpieces.  and  meet  the  physical  characteris- 
tics for  automation<ompatible  mailpieces  in  520. 

561.4  Trays 

561.41  Use  of  Trays  Required.  All  letter-size  mailings 
prepared  under  Chapter  5  must  be  prepared  in  trays. 

561.42  Placement  of  Pieces  in  Trays 

561.421  Trays  Containing  Only  Pieces  Not  Exceeding 
Width  of  Trays.  All  pieces  in  each  tray  must  be  faced  in 
the  same  direction.  The  pieces  must  be  placed  upright  in 
the  tray  with  the  address  right  side  up  and  facing  the 
front  (labeled  end)  of  the  tray.  Pieces  that  exceed  the 
height  of  trays  may  be  tilted  toward  the  back  (unlabeled 
end)  of  the  tray  so  that  a  sleeve  may  be  placed  on  the 
tray.  See  Exhibit  562.421a  for  pieces  that  fit  trays  and 
Exhibit  562.421b  for  pieces  that  exceed  the  height  but 
not  the  width  of  trays. 

561.422  Trays  Containing  Pieces  Exceeding  Width  of 
Trays.  All  pieces  in  each  tray  must  be  placed  upright  in 
the  tray  with  the  address  right  side  up  and  facing  the 
long  (2-foot)  side  of  the  tray  that  is  to  the  right  of  the 
front  (labeled  end)  of  the  tray.  The  pieces  must  be 
placed  in  two  rows  within  the  trays  if  there  are  enough 
pieces  to  do  so.  (For  certain  tray  levels,  full  trays  (see 
561.43)  with  two  rows  of  pieces  within  the  trays  are 
required.)  In  full  trays,  mailers  must  either  place 
cardboard  separators  or  other  stiff  material  that  is  the 
same  height  and  width  as  the  tray  between  the  rows  of 
pieces  in  the  tray,  or  secure  the  pieces  together  into 
packages  with  rubber  bands  or  elastic  strapping  to 
maintain  the  orientation  of  the  pieces  in  the  tray  during 
transit.  See  561.22  for  further  information  on  packaging 
requirements.  Pieces  placed  in  trays  that  are  less  than 
full  must  be  packaged.  In  both  full  and  less  than  full 
trays,  pieces  that  exceed  the  height  of  trays  may  be  tilted 
toward  the  back  (unlabeled  end)  of  the  tray  so  that  a 
sleeve  may  be  placed  on  the  tray.  See  Exhibit 
562.422a  for  pieces  that  exceed  the  width,  but  not  the 
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height  (^  trays  attd  Exhibit  562.422b  for  pieces  itiai 
exceed  both  the  width  and  tkt  heifttt  of  trays. 

561.43  OefWikJoa  of  Full  Tray 

561.4H  Pieces  Not  Exceeduig  Height  or  Width  ef  Trays. 
For  purposes  of  560,  a  6ill  trajr  is  at  least  i/4  full  of 
mail  when  the  bottom  long  edges  of  tlie  ttay  are  placed 
at  no  less  than  a  45  degree  angle  to  a  level  horizontal 
surface  and  the  contents  of  the  tray  are  compressed  by 
their  own  weight.  See  Exhibit  561.431. 

561.432  Pieces  Exceeding  Width  of  Trays  But  Not  Height. 
For  purposes  of  560.  a  full  tray  contains  at  least  two 

rows  of  pieces  as  described  in  561 .422.  and  each  row  filb 
at  least  3.4  of  the  dimension  of  the  short  edges  of  the  tray 
when  the  bottom  short  edges  of  the  tray  are  placed  at  no 
less  than  a  45  degree  angle  to  a  level  horizoxual  suriace 
and  the  contents  of  the  tray  are  compressed  by  their  own 
weight.  See  Exhibit  561.432. 

561.433  Pieces  Exceeding  Height  of  Trays  But  Not  Width. 
For  purposes  of  560.  a  full  tray  comains  enough  pieces 

to  allow  the  contei>ts  to  remain  faced  attd  not  lose  their 
orientation  in  the  tray  after  they  are  tilted  toward  the 
back  of  the  tray.  The  pieces  are  tilted  to  allow  the  sleeve 
to  be  placed  on  the  tray. 

561.434  Pieces  Exceeding  Both  Height  emd  Width  qf  Trays. 
For  purposes  of  560,  a  full  tray  contains  at  least  two 

row^  of  pieces  as  described  in  561.422.  and  each  row 
contains  enough  pieces  to  allow  the  pieces  to  remain 
faced  and  not  lose  their  oriemaiion  in  the  tray  after  they 
are  tilted  toward  the  long  side  of  the  tray.  The  pieces  are 
tilted  toallow  the  sleeve  to  be  placed  on  the  tray. 

561.44  Volume  Per  Tray-Preparation  of  Overflow  Trays 

561.441  When  Overflow  Trays  Not  Permitted.  OverHow 
trays  are  not  permitted  in  package-based  mailings 
prepared  under  564  except  for  SCF  trays. 

561.442  When  Overflow  Trays  Permitted.  Overflow  trays 
are  permitted  in  all  tray  levels  (5-digit.  3-digit.  and  SCTF 
trays)  ia  mailings  prepared  under  562.1.  562.2.  563.1. 
and  563.2. 

561.443  Requirements  for  Preparation  of  Overflow  Trays. 
Mailers  must  distribute  the  volume  among  trays  when 

more  than  one  tray  is  prepared  for  the  same  destination 
to  ensure  that  the  maximum  number  of  full  5-digit, 
3-digit.  arid  SCF  trays  are  prepared  (as  defined  in 
561.43).  After  this  step,  the  remaining  pieces  for  a 
5-digit,  3-digit.  or  SCF  destiflation  may  be  placed  in  an 
overflow  tray  that  is  less  than  full,  provided  the  pieces  in 
the  overflow  tray  are  packaged.  l«  tray-based  option  2 
ZIP +  4  and  ZIP +  4  Barcoded  rate  mailings  (see 
562.2  and  563.2),  packages  in  overflow  trays  must  atso 
be  labeled  as  5-digit  packages  (in  5-digit  trays),  or  3-digit 
packages  (in  3-digit  and  SCF  trays).  See  561.222  for 
labeling  requirements.  Only  one  overflow  tray  for  a 
particular  5-digit.  3-digit,  or  SCF  destination  may  be 
prepared  in  a  mailing.  To  allow  accurate  verificatioa  o€ 
the  mailing  by  postal  acceptance  personnel,  the  mailer 
must  provide  a  listing  of  all  overflow  trays  (ezcqK  for 


overflow  SCF  trays  prepared  under  562.2  and  564)  in 
addition  to  the  other  documentation  required  for  the 
preparation  option  used.  * 

Mots:  Since  SCF  rayt  in  tray-baaed  ZIP  4-4  fHnM  awlmga 
prepared  under  562.2  and  in  packaged-baaed  ZIP  '*'4  barcoded 
mailings  prepared  under  564  may  be  less  than  Wl,  overltowSCF 
rays  in  the  ma»l*nge  mwet  be  mclgded  m  the  reguia.' 
doouiDentation  required  by  562.25  or  564.62  and  most  not  be 
separately  documented  asoMftow  trays- 

561.45  Sleeving  and  Bandiag.  To  ensure  the  integrity  of 
the  mail  in  transit,  each  tray  aiust  be  enctosed  in  a 
sleeve.  Trays  that  are  transported  directly  from  the 
mailers  plant  to  a  BMC.  ASF,  or  AMF  (either  on  Postal 
Service  transportation  or  mailer  transportation)  nuisi 
also  be  secured  by  a  plastic  strap  placed  tightly  around 
the  length  of  the  tray.  It  is  strongly  recommended,  bat 
not  required,  that  all  trays  of  mail  (other  than  those  for 
distribution  at  the  post  office  of  origin)  be  secured  by  a 
plastic  strap  placed  tightly  around  the  length  of  the  (ray. 

561.46  Size  and  Avaiiabitky  of  Trays 

561.461  TrayBased  UP4'4  and  UP4-4  Barcoded  Rale 
Mailings  (562  and  563).  Only  2-fbot  trays  may  be  used 
to  prepare  mailings,  except  that  until  December  20. 
1'992.  tray-based  mailings  nray  be  prepared  using  l-foot 
trays  (if  they  are  available  as  they  are  being  phased  out 
by  the  Postal  Service).  Tbt  Postal  Service  will  provide 
2-foot  trays  %nA.  sleeves  and  will  provide  l-foot  trays  and 
sleeves  a^  available.  Mailers  may  only  use  trays  provided 
by  the  Postal  Service.  However,  the  Postal  Service  will 
no  longer  procure  l-foot  trays  and  does  not  guarantee 
that  they  will  be  available  during  this  phase-out  period. 

561 A62  Podutge-Bttted  VPi-4  Barcoded  Bate  MaUings 
(564).  Only  2-foot  trays  may  be  used  to  prepare 
package-based  ZiP-f4  barcoded  rate  mailings  under 
564. 

561.47  Tray  Labels 

561.471  GeaereU.  A  tray  label  must  be  securely  placed 
in  the  tray  label  holder  at  the  end  of  each  tray.  Tray 
labels  must  not  be  taped  to  the  end  of  each  tray.  Tray 
labels  are  subject  to  the  same  requirements  specified  for 
sack  labels  in  441.32,  except  for  44 1. 32 la  (color)  and 
441321b  (size).  In  addition,  no  extraneous  information 
may  appear  above  Line  1  of  tray  labels  and  the 
information  that  is  required  to  appear  on  Lines  1. 2.  and 
3of  the  tray  labels  is  the  information  specified  in  562.14. 
562.232.  563.14.  563.232.  564.33.  564.43.  or  564.52,  as 
applicable. 

561.472  Color.    The  color  of  tray  labeb  for  First-  and 

third-class  mail  must  be  white  or  manila.  The  color  of 
tray  labels  for  second-class  mail  must  be  pink. 

561.473  Size.  Tray  labels  must  fall  within  the  following 
tolerances: 

a.  Length.    Minimum  3-1/4  inches:  maxinHim  3-3/6 
inches. 

b.  Height.     Minimum    l-7.'8  inches:  maximum 
l-iyi6  inches. 
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562  Presorted  ZIP +4  Mail 

S62.1  Option  1  (EfTcctivc  Until  Marcii  15. 1992) 

5«.ll  85%  Requirement.  At  least  85%  of  the  toul 
pieces  in  a  ZIP +  4  rate  mailing  must  btit  the  correct 
ZIP +  4  code  (see  530).  All  remaining  pieces  must  bear  a 
5-digit  ZIP  Code.  If  the  correct  ZIP +  4  barcode 
(prepared  as  required  by  530  and  550)  is  used  to  satisfy 
the  requirement  for  a  ZIP+4  code,  the  correct  numeric 
ZIP  +  4  code  or  5-digit  ZIP  Code  must  also  appear  in  the 
address.  Pieces  bearing  address  block  barcodes  meeting 
specifications  in  Chapter  5  are  eligible  for  ZIP  +  4  rates. 

562.12  Rate  Eligibility 

562.121  First-Class  Mail  In  5-digit.  3-digit  and  SCF 
trays.  ZIP  +  4  coded  pieces  may  qualify  for  the  ZfP+4 
Presort  rate,  other  pieces  for  the  Presorted  First-Class 
rate.  (In  3-digit  and  SCF  trays,  there  must  be  at  least  50 
pieces  for  each  3-digit  ZIP  Code  area.)  Residual  pieces 
not  sorted  to  these  trays  may  be  eligible  for  the 
nonpresorted  ZIP  +  4  rate  (if  ZIP  +  4  coded)  or  the 
single-piece  First-Class  rate. 

562.122  Second-Class  Mail.  In  5-digit  and  3-digil  trays. 
ZIP  +  4  coded  pieces  may  qualify  for  the  level  B5/H5.J5 
and  B3.  H3.  J3  ZIP  +  4  rates  respectively,  and  other  pieces 
for  the  level  B-KJ  rates.  Pieces  in  SCF  trays  may  be 
eligible  for  the  level  A,C/J1  ZIP  +  4  rates  (if  ZIP  +  4 
coded)  or  the  level  AC/J  rates.  All  pieces  in  ZIP  +  4 
second-class  mailings  must  be  sorted  to  at  least  the  SCF 
level. 

562.123  Third-Class  Mad.  In  5-digit  and  3-digit  trays. 
ZIP  +  4  coded  pieces  may  qualify  for  3.5  ZIP  +  4  rates, 
other  pieces  for  the  3/5  presort  rate.  In  SCF  trays. 
ZIP  +  4  coded  pieces  may  be  eligible  for  the  Basic 
ZIP+4  rate,  other  pieces  for  the  basic  presort  rate. 
Pieces  not  sorted  to  these  trays  must  be  prepared  as  a 
separate  mailing. 

562.13  Contents  Line.  The  second  (contents)  line  of 
tray  labels  must  show  the  class  of  mail  (FCM  for 
First-Class.  2C  or  NEWS,  as  appropriate,  for  second- 
class,  or  3C  for  third<!ass)  followed  by  the  type  of 
mailing  (ZIP  +  4  PRESORT). 

562.14  Traying  RequiremenU  for  ZIP  +  4  Presort  Rate 
Eligibility 

562.141  S-Digit  Trays.  When  there  are  enough  pieces  to 
the  same  5-digit  destination  to  fill  a  tray,  a  5-digit  tray 
must  be  prepared  for  that  destination.  Trays  that  are  not 
full  are  prohibited,  except  as  provided  in  561.44.  Trays 
must  be  labeled  as  follows: 

Line  1 :  City,  two-letter  state  abbreviation.  5-digit  ZIP  Code 

Line  2:  Class,  contents 

Line  3:  Mailer,  mailer  location 
Example: 


DETROIT,  MI 

FCM  ZIP  +  4  PRESORT 

NB  COMPANY  UNION  SC 


48235 


562.142  3-Digit  Trays.  After  preparing  all  possible 
5-digit  trays,  if  there  are  sufficient  pieces  to  fill  a  tray  for 
one  of  the  3-digit  ZIP  Code  areas  listed  in  Exhibit 
122.63c  through  Exhibit  122.63d.  a  3-digit  tray  must  be 
prepared  for  that  destination.  For  First-Class  Mail,  there 
must  be  at  least  50  pieces  for  each  3-digit  ZIP  Code  area. 
Trays  that  are  not  full  are  prohibited,  except  as  provided 
in  561.44.  Trays  must  be  labeled  as  follows: 


Line  1: 

bne2: 
Line  3: 

Example: 


City,  two-letter  state  abbreviatjon,  3-digit 
destir^ation 
Class,  contents 
Mailer,  mailer  location 


DETROIT  MI 

FCM  ZIP  +  4  PRESORT 

NB  COMPANY  UNION  SC 


482 


SCF  DETROIT  MI 
FCM  ZIP  +  4  PRESORT 
NB  COMPANY  UNION  SC 


481 


562.15  Residual  Mail 


I 


562.151  General.  Residual  pieces  are  those  that  could 
not  be  trayed  as  required  by  562. 14. 

562.152  First-Class  Mail.  Residual  pieces  must  be 
placed  in  trays  bearing  the  tray  label  "Residual  Mail." 

562.153  Second-Class  Mail.  Residual  pieces  are  not 
allowed  in  ZIP  +  4  second-class  mailings.  All  pieces 
must  be  sorted  to  SCF  trays  (see  562.143). 

562.154  Third-Class  Mail.  Residual  pieces  are  not 
allowed  in  ZIP  +  4  mailings  and  must  be  prepared  as  a 
separate  mailing. 

562.16  Documentation 

562.161  When  Not  Required.  The  documentation 
described  in  562.162  is  not  required  when  every  piece  in 
the  mailing  bears  the  correct  ZIP+4  code  and  the 
correct  postage  at  the  rate  for  which  it  qualifies.  Separate 


562.143  SCF  Trays.  After  preparing  all  possible  5-digit 
and  3-digit  trays,  if  there  are  sufficient  pieces  to  fill  a 
tray  for  one  of  the  SCF  areas  listed  in  Exhibit  122.63d. 
an  SCF  tray  must  be  prepared  for  that  destination.  For 
First-Class  Mail,  there  must  be  at  least  50  pieces  for  each 
3-digit  ZIP  Code  area.  For  all  classes  of  mail,  pieces  to 
the  same  3-digit  ZIP  Code  area  must  be  grouped 
together.  For  second-class  pieces,  all  remaining  mail 
must  be  sorted  to  SCF  trays.  For  First-  and  third-class 
mail,  trays  that  are  not  full  are  prohibited,  except  as 
provided  in  561.44.  Trays  must  be  labeled  as  follows: 

Lme  1:    SCF,  facility  name,  tvwletter  state  abbreviation. 

code 
Line  2:    Class,  contents 
Line  3:    Mailer,  mailer  location 
Example: 


J 


Federal  Register  /  Vol.  56.  No.  219  /  Wednesday.  November  13. 1991  /  Rules  and  Regulations        57745 


documentation  may  oe  required  under  561.44.  if 
applicable. 

562.162  Content 

a.  Tray  Label  Option 

(1)  Sequence.  The  documentation  must  be 
sequenced  by  level  of  sortation  (5-digit.  3-digit,  and 
SCF)  and  must  show,  for  each  tray  in  each  group,  a 
unique  tray  number  or  the  exact  top  line  of  the  tray 
label.  In  the  5-digit  portion,  the  contents  of  each  tray 
must  be  detailed  by  5-digit  ZIP  Code.  and.  in  the  3-digit 
and  SCF  portion,  by  3-digit  ZIP  Code  prefix.    *' 

(2)  Information.  Each  ZIP  Code  entry  must 
describe  the  number  of  pieces  that  qualifies  for  each  rate 
category  and  the  number  of  pieces  prepared  with  a 
ZIP  +  4  code.  For  3-digit  and  SCF  trays,  the  documenta- 
tion must  show  a  subtotal  for  the  number  of  pieces  at 
each  rate  category,  the  number  of  pieces  with  a  ZIP+4 
code,  and  the  total  number  of  pieces  in  the  tray. 

(3)  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  number  prepared  with  a 
ZIP  +  4  code,  the  total  number  of  pieces  in  the  mailing, 
and  the  total  postage  (or  additional  postage  due)  for  the 
mailing.  The  summary  may  include  the  information 
required  by  561.44,  if  applicable. 

14)  Tray  Preparation.  With  this  option,  the  trays  do 
not  have  to  be  presented  for  acceptance  in  any 
particular  order. 

b.  ZIP  Code  Option 

III  Sequence.  The  documentation  must  t>e 
sequenced  by  level  of  sortation  (5-digit.  3-digit,  and 
SCF).  In  the  S-digit  portion,  the  entries  must  be  listed  by 
5-digit  ZIP  Code.  and.  in  the  3-digit  and  SCF  portion,  by 
3-digit  ZIP  Code  prefix. 

(2)  Information.  Each  entry  must  show  the 
number  of  pieces  in  each  rate  category,  the  number  of 
pieces  prepared  with  a  ZIP  +  4  code,  and  the  total 
number  of  pieces. 

(3)  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  number  prepared  with  a 
ZIP  +  4  code,  the  total  number  of  pieces  in  the  mailing, 
and  the  total  postage  (or  additional  postage  due)  for  the 
mailing.  The  summary  may  include  the  information 
required  by  561.44,  if  applicable. 

(4)  Tray  Preparation.  With  this  option,  the  trays 
must  be  separated  by  level  of  sortation  and.  within  each, 
grouped  by  destination,  when  presented  for  acceptance. 

562  J  Option  2  (Required  March  15, 1992,  Optional  Until 
Then) 

562 J 1  85%  Requirement.  At  least  85%  of  the  total 
pieces  in  a  ZIP  +  4  rate  mailing  must  bear  the  correct 
ZIP+4  code  (see  530).  All  remaining  pieces  must  bear 
the  correct  5-digit  ZIP  Code.  If  the  correct  ZIP+4 
barcode  or  delivery  point  barcode  (prepared  as  required 
by  530  and  550)  is  used  to  satisfy  the  requirement  for  a 
ZIP  +  4  code,  the  correct  numeric  ZIP+4  code  or 
correct  5-digit  ZIP  Code  must  also  aopear  in  the  address. 


56222  Rate  Eligibility 

562  J21  First-Class  MaU 

a.  S-Digit,  3-Digit,  and  SCF  Trays.  ZIP+4  coded 
pieces  in  5-digit.  3-digit.  and  SCF  trays  may  qualify  for 
the  ZIP+4  Presort  rate.  Other  pieces  in  these  trays  may 
qualify  for  the  Presorted  First-Qass  rate.  Both  5-digit 
and  3-digil  trays  must  be  full  trays  (see  561.43)  or 
overflow  trays  (see  561.44).  In  3-digit  and  SCF  trays, 
there  must  be  at  least  5i0  pieces  for  each  3-digit  ZIP  Code 
area. 

b.  Residual  Trays.  Residual  pieces  (pieces  remain- 
ing after  preparing  full  and  overfiow  5-digit  and  3-digit 
trays,  and  SCF  trays  with  at  least  SO  pieces  per  3-digit 
ZIP  Code  area)  may  qualify  for  the  nonpresorted 
ZIP+4  rate  (if  ZIP+4  coded)  or  the  single-piece 
First-Class  rate. 

562.222  Second-Class  MaU  {Reserved) 

562  J23  Third-Cless  MaU 

a.  5-Digit  and  3-Digit  Trays.  ZIP+4  coded  pieces 
in  S-digit  and  3-digit  trays  may  qualify  for  the  3/5  ZIP+4 
rates.  Other  pieces  in  these  trays  may  qualify  for  the  3/S 
presort  rates.  These  trays  must  be  full  trays  (see  561.43) 
or  overflow  trays  (see  561 .44). 

b.  SCF  Trays.  ZIP+4  coded  pieces  in  SCF  trays 
may  qualify  for  the  basic  ZIP+4  rate.  Other  pieces  in 
SCF  trays  may  qualify  for  the  basic  presort  rate.  There  is 
no  minimum  quantity  for  SCF  trays.  All  pieces  in 
third<lass  ZIP  +  4  mailings  must  be  sorted  to  at  least  the 
SCF  level.  j 

Note:  Even  though  less  than  full  trays  that  contain  mail  for  only 
one  3-d>git  area  must  be  labeled  under  the  requirements  for 
3-digit  trays  (see  562.232b<2)  and  562.2326(3)).  such  a  tray  « 
considered  an  SCF  tray  for  rate  purposes,  except  when  it  is  an 
overflow  3-digrt  tray.  A  less  than  full  tray  for  a  parucular  3-digrt 
destination  may  be  considered  an  overflow  3-digit  tray  only  when 
there  IS  at  least  one  other  fuH  tray  m  the  mailing  for  that  same 
S-digrt  destination  (see  561 .44).  Overflow  3-digit  trays  must  a/so 
be  separately  documented  as  required  in  561 .44. 

c.  Residual  Trays.  There  are  no  residual  trays  in 
third-class  mailings. 

562  J3  Sortation  Requirements 

562.231  ZIP  Code  Crmiping  and  Packaging  Requirements 

a.  Grouping! Packaging  in  5-Digit  and  3-Digit  Trays 

(1)  FuU  Trays.  There  are  no  ZIP  Code  grouping 
requirements  in  S-digit  and  3-digit  trays.  Pacliaging  is 
not  permitted  in  full  S-digit  and  3-digit  trays  of  pieces 
that  do  not  exceed  the  width  of  trays.  Packaging  is 
permitted  for  pieces  that  exceed  the  width  of  trays  when 
it  is  used  to  maintain  the  orientation  of  the  pieces  within 
the  trays  as  described  in  S6 1.422.  Package  labels  are  not 
required  for  this  packaging. 

Note:  Both  5-digit  and  3-digit  trays  are  requirad  to  be  fun  (see 
562.232b(i).  562.232b(2).  and  561.43)  except  that  less  than  lull 
overflow  trays  are  permitted  as  described  m  561.44.  In 
First-Ciass  mailings.  tf«re  must  be  at  least  50  pieces  for  each 
3 -digit  ZIP  Code  area,  if  less  than  50  pieces  fill  a  tray  (p«ces 
exceeding  the  height  and  width  of  trays),  the  remaining  pieces  to 
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that  3-Oigrt  ZIP  Code  area  must  be  placed  lo  a  3-digit  overflow 
tray  orm  an  SCF  tray. 

(2)  Ovtrflow  Trays.  The  pieces  in  overflow  trays  to 
5-digit  and  3^igit  destinations  as  provided  in 
S6 1.44  (overflow  trays  are  less  than  full  by  definition) 
must  be  packaged  to  maintain  their  orientation.  All 
packages  must  be  labeled  as  either  S-digit  packages  or 
3-digit  packages  as  appropriate.  See  S61.22  for  further 
requirements  on  securing  and  labeling  packages. 

b.  CroupingI Packaging  in  SCF  Trays 

(It  First-Class  Mailings.  There  must  be  at  least  50 
pieces  for  each  3-digit  ZIP  Code  area  within  SCF  trays. 
Within  SCF  trays  for  SCFs  serving  more  than  one  3-digit 
ZIP  Code  area,  pieces  for  the  same  3-digit  ZIP  Code  area 
must  be  grouped  together.  Although  it  is  recommended 
that  groups  of  50  or  more  pieces  for  the  same  3-digit 
area  be  placed  in  the  trays  in  numeric  sequence,  this  is 
not  required.  For  example,  in  a  tray  containing  pieces 
for  023  and  024  for  the  Brockton.  MA  SCF.  it  is 
permissible  for  all  the  pieces  for  024  to  be  grouped 
together  in  front  of  the  pieces  for  023;  but  it  is 
recommended  that  the  pieces  for  024  be  placed  behind 
the  pieces  for  023.  Packaging  is  not  permitted  in  full 
SCF  trays  of  pieces  that  do  not  exceed  the  width  of  trays. 
Packaging  is  permitted  for  pieces  that  exceed  the  width 
of  trays  when  it  is  used  to  maintain  the  orientation  of  the 
pieces  within  the  trays  as  described  in  S61.422.  Package 
labels  are  not  required  for  this  packaging  in  full  trays.  In 
less  than  full  SCF  trays,  the  pieces  must  be  packaged  to 
maintain  their  orientation  in  the  tray  and  labeled.  Each 
package  in  a  less  than  full  SCF  tray  must  contain  mail 
for  only  one  3-digit  area  and  must  be  labeled  as  a  3-digit 
package.  See  S6I.22  for  further  requirements  on 
securing  and  labeling  packages. 

Note:  Where  less  than  50  pieces  fill  a  tray,  or  m  other  situathxis 
where  a  group  of  50  or  more  pieces  for  the  same  3digrt  ZIP  Code 
area  wiii  rxDt  fit  in  the  same  SCF  tray,  the  remaining  pieces  for  the 
SCF  area  must  be  placed  m  another  SCF  tray. 

(2f  Third-Class  Mailings.  There  are  no  minimum 
quantity  requirements  per  3-digit  ZIP  Code  area  within 
SCF  trays  of  third-class  mail.  Within  SCF  trays  for  SCFs 
serving  more  than  one  3-digit  ZIP  Code  area,  pieces  for 
the  same  3-digit  ZIP  Code  area  must  be  grouped 
together.  Although  it  is  recommended  that  groups  of 
pieces  for  the  same  3-digit  area  be  placed  in  the  trays  in 
numeric  sequence,  this  is  not  required.  For  example,  in 
a  tray  containing  pieces  for  023  and  024  for  the 
Brockton,  MA  SCF.  it  is  permissible  for  all  the  pieces 
for  024  to  be  grouped  together  in  front  of  the  pieces  for 
023;  but  it  is  recommended  that  the  pieces  .'or  024  be 
placed  behind  the  pieces  for  023.  Packaging  is  not 
permitted  in  full  SCF  trays  of  pieces  that  do  not  exceed 
the  width  of  trays.  Packaging  is  permitted  for  pieces  that 
exceed  the  width  of  trays  when  it  is  used  to  maintain  the 
orientation  of  the  pieces  within  the  trays  as  described  in 
561.422.  Package  labeb  are  not  required  for  this 
packaging  in  full  trays.  In  less  than  full  SCF  trays,  the 
pieces  must  be  packaged  to  maintain  their  orientation  in 
the  tray  and  labeled.  Each  package  in  a  less  than  full 
SCF  tray  must  contain  mail  for  only  one  3-digit  ZIP 
Code  area  and  be  labeled  as  a  3-digit  package.  See 
561.22  for  further  requirements  on  securing  and 
labeling  package. 


c.  Grouping! Packaging  in  Residual  Travs  (First-Class 
MatlOnlv).    See  562.24. 


562.232  Traying  Requirements 

a.  General.     The  requirements  in  S61.4  must  be 


met. 

b.  Tray  Sortation 

(1)  S-Digit  Trays.  When  there  are  enough  pieces  to 
the  same  5-digit  destination  to  fill  a  tray,  a  5-digit  tray 
must  be  prepared  for  that  destination.  Trays  that  are  not 
full  are  prohibited,  except  that  one  overflow  tray  per 
5-digit  ZIP  Code  area  is  permitted  as  provided  in  561.44. 
Trays  must  be  labeled  as  follows: 


Une  1 


bne2: 


Line  3 


Example: 


City,  two-letter  state  abbreviation,  and  5-digit  ZIP 

Code 

Appropnate  class  or  contents  designation  (FCM  or 

3C)  followed  by  words  "ZIP  ■»•  4  PRESORT" 

Name  o*  the  mailer  and  the  oty  and  two-letter 

state  abtxevration  o»  the  mailer's  location 


DETROIT  MI 

FCM  ZIP -H  4  PRESORT 

NB  COMPANY  UNION  SC 


48235 


Exception:  Preparatwn  of  5-digit  trays  is  not  required  if  the 
qualifying  portion  of  the  mailing  includes  only  mail  for  the  3-digtt 
areas  designated  as  automated  sites  m  Exhibit  1 22.63m  trayed  in 
3-digit  and  SCF  trays.  Although  third-dass  automated  site 
mailings  are  limited  stnctty  to  maiipieces  for  automated  sites  m 
Exhibit  122.63m,  pieces  in  residual  trays  m  automated  site 
First-Class  mailings  may  contain  mail  for  any  ZIP  Code  area  in 
the  nation  since  single  piece  rates  are  paid  on  First-Class  residual 
mail. 

(2)  3-Digit  Trays.  If,  after  preparing  all  possible 
full  5-digit  trays  (and,  at  the  mailer's  option,  overflow 
5-digit  trays),  there  are  sufficient  pieces  remaining  to  fill 
a  tray  for  a  3-digit  ZIP  Code  destination,  a  3-digit  tray 
must  be  prepared.  For  First-Class  Mail,  there  must  be  at 
least  50  pieces  per  3-digit  ZIP  Code  area.  (See  the  note 
in  562.231a(l)  for  instructions  concerning  First-Class 
mailings  where  a  full  tray  may  contain  less  than  50 
pieces  for  a  3-digit  ZIP  Code  area.)  For  all  classes  of 
mail,  trays  that  are  not  full  are  prohibited,  except  that 
one  overflow  tray  per  3-digit  ZIP  Code  area  is  permitted 
as  provided  in  561.44.  Trays  must  be  labeled  as  follows: 

(a)  Unique  S-Digit  ZIP  Code  Prefuies 


Line  1 
Line  2 


Lines 


Example: 


City,  two-letter  state  abtveviation.  and  unique 
3-digit  prefix  listed  m  Exhibit  122.63b 
Appropnate  class  or  contents  designation  (FCM  or 
30)  followed  by  words  "ZIP  >4  PRESORT" 
Name  of  mailer  and  city  and  two-letter  state 
abbreviaooo  of  mailer's  location 


PHILADELPHIA  PA 

3C  ZIP  ■»■  4  PRESORT 

XYZ  CORP  ROCHESTER  NY 


191 
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ib)  Other  3-Diga  ZIP  Code  Prefixes 

Line  1 :    Name  of  SCF  and  two-letter  state  abbreviation  of 
SCF,  followed  by  3-digit  prefix  of  pieces  in  tray 
(see  Exhibit  122.63c  or  Exhibit  122.63d  for  name 
of  SCF  serving  3-digit  ZIP  Code  area) 

Une  2:    Appropnate  class  or  contents  designation  (FCM  or 
3C)  followed  by  words  "ZIP  ■••4  PRESORT* 

Line  3:    Name  of  mailer  and  city  and  two-letter  state 
abbreviation  of  maHer's  location 

Example: 


NORTHERN  VIRGINIA  VA  221 

3C  ZIP +4  PRESORT 

ACE  CNSTR  CO  ROCHESTER  NY 


Exception:  If  the  qualifying  portxxi  of  the  mailing  includes  only 
mal  for  automated  sites  listed  in  Exhibit  122.63m  within  3-digit 
and  SCF  trays,  preparation  of  5-digrt  trays  is  not  required.  See 
the  exception  to  562.232b(i).  For  these  automated  site  mailings, 
Line  1  of  the  tray  label  must  contain  the  information  indicated  m 
Exhibit  122.63m.  , 

(3)  SCF  Trays 

(a)  Trays  for  SCFs  Serving  a  Single  3-Digit  Area.  If. 
after  preparing  all  possible  full  5-digit  and  full  3-digit 
trays  (and,  at  the  mailer's  option,  overflow  5-digit  and 
3-digit  trays),  there  are  pieces  remaining  for  a  single 
3-digit  SCF  listed  in  Exhibit  122.63c  that  are  not 
sufficient  to  fill  a  tray,  they  must  be  placed  in  a  single 
3-digit  SCF  tray.  The  pieces  in  the  tray  must  be 
rubber-banded  or  otherwise  secured  into  packages  and 
labeled  as  described  in  562.231b  and  561.22.  There  is  no 
minimum  quantity  for  single  3-digit  SCF  trays,  except 
for  those  in  First-Class  mailings,  which  must  contain  at 
least  SO  pieces  for  each  3-digit  ZIP  Code  area.  (See  also 
the  note  in  562.23  la(  I )  for  instructions  concerning 
First-Class  mailings  where  fewer  than  50  pieces  fill  a 
tray.  Trays  must  be  labeled  as  follows: 

Line  1 :    Name  of  SCF,  two-letter  state  abtveviadon, 

followed  by  3-digit  ZIP  Code  prefix  of  pieces  m 

tray  (see  Exhibit  122.630 
Line  2:    Appropnate  class  or  contents  designatxyi  (FCM, 

20.  NEWS,  or  30)  followed  by  the  words  "ZIP  ♦4 

PRESORr 
Line  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  location 

Example: 


MID-FLORIDA  FL 

FCM  ZIP -f  4  PRESORT 

FIRST  BIOMDCL  FAIRFAX  VA 


327 


(b)  Trays  for  SCFs  Serving  Multiple  3-Digit  Areas. 
If,  after  preparing  all  possible  full  5-digit  and  full 
3-digit  trays  (and.  at  the  mailer's  option,  overflow  5-digit 
and  3-digit  trays),  there  are  pieces  remaining  for  one  of 
the  SCFs  that  serve  more  than  one  3-digit  area  (listed  in 
Exhibit  122.63d),  an  SCF  tray  must  be  prepared.  There 
is  no  minimum  quantity  for  these  SCF  trays,  except  for 
those  in  First-Class  mailings,  which  must  contain  at  least 
SO  pieces  for  each  3-digit  ZIP  Code  area  contained  in  the 
tray.  (See  also  the  note  in  562.23lb(l)  for  instructions 
concerning  First-Class  mailings  where  a  full  tray  may 
contain  less  than  50  pieces  for  a  3-digit  ZIP  Code  area.) 


Pieces  must  be  grouped  by  3-digit  area  within  the  tray. 
When  there  is  less  than  a  full  tray,  the  pieces  in  the  tray 
must  be  packaged  and  labeled  as  described  in 
S62.231band  S61.22.  Packages  must  contain  mail  for 
only  one  3-digit  ZIP  Code  area.  If  the  tray  contains 
pieces  for  only  one  3-digit  ZIP  code  area  served  by  the 
SCF.  the  tray  must  be  labeled  as  a  3-digit  tray  under 
S62.232b(2).  Trays  containing  pieces  for  multiple  3-digit 
areas  must  be  labeled  as  follows: 

LineV.    Letters  "SCF,"  foltowed  by  name  of  SCF,  two- 
letter  state  abbreviatxxi  of  SCF,  and  3-digrt  SCF 
Code  shown  m  Exhibit  122.63d 

Line  2:    Appropnate  class  or  contents  designatxxi  (FCM, 
20,  NEWS,  or  30)  toUowed  by  words  'Z\P*4 
PRESORT" 

Line  3:    Name  of  mailer  and  oty  and  two-letter  state 
abbreviation  of  mailer's  locatxin 

Example: 


SCF  SAN  ANTONIO  TX 

3CZIP-f4  PRESORT 

DR  PATERNO  BICFOOT  TX 


780 


Exception:  If  the  qualifying  portion  of  the  mailing  includes  only 
mail  for  automated  sites  listed  m  Exhibit  122.63m,  withm  3-digit 
and  SCF  trays,  preparation  of  5-digit  trays  is  not  required.  See 
the  exception  to  S62.232b<i).  For  these  automated  sue  mailings. 
Line  1  of  the  tray  \tM  must  contain  the  information  indicated  m 
Exhibit  I22.63n.  Where  there  is  no  SCF  listed  for  a  given  3-digit 
area  m  Exhibit  I22.63n.  the  mailer  may  prepare  a  less  than  full 
tray  for  that  3-digit  area  labeled  as  a  3-digit  tray  unoer 
562.232t)(2),  except  that  line  i  must  show  the  information  m 
Exhibit  1 22.63m.  The  pieces  m  these  less  than  full  trays  must  be 
packaged  and  labeled  as  3-digit  packages  as  descnbed  m 

S<2  J4  Residual  Mail 

562J4I  Genend.  There  is  no  residual  mail  for 
third-class  mailings.  Residual  mail  for  First-Class 
mailings  consists  of  those  pieces  that  cannot  be  placed  in 
full  S-digit  or  3-digit  trays,  are  not  placed  in  overflow 
trays,  and  are  not  of  sufficient  quantity  to  be  part  of  a 
group  of  SO  or  more  pieces  to  a  3-digit  ZIP  Code  area 
within  an  SCF  tray. 

562  J42  FreparaHoH  of  First-Class  Residual  Pieces. 
Residual  pieces  must  be  placed  in  trays  that  are 
separate  from  trays  of  qualifying  pieces.  The  pieces  in 
residual  trays  in  First-Class  mailings  must  be  prepared 
in  one  of  the  following  two  ways: 

a.  ZIP  Code  Sequence  and  Listing  Option.  Under 
this  option,  residual  pieces  must  be  placed  in  residual 
trays  in  3-digit  ZIP  Code  sequence.  When  a  tray  is  less 
than  full,  the  pieces  in  the  tray  must  be  packaged  by 
3-digit  area  and  labeled  as  described  in  561.22.  Mailers 
must  provide  a  listing  by  3-digit  area  of  the  numtwr  of 
pieces  that  bear  a  correct  ZIP -f- 4  code  (see  530)  and  the 
number  of  pieces  that  do  not  as  described  in  562.25. 
Trays  must  be  labeled  as  follows: 

Linel:    Word 'REStOUAL*  followed  by  3-digit  ZIP  Code 

range  of  pieces  in  tray 
Line  2:  Words  "FCM  ZIP  «^4'' 
Line  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  location 
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Exampl*: 


RESIDUAL  010-590 

FCMZIP  +  4 

XYZ  CORP  BIGFOOT  TX 


b.  Pkysicai  Separation  Option.  Under  this  option, 
residual  pieces  bearing  correct  ZIP-f  4  codes  (see  S30) 
must  be  separately  trayed  from  residual  pieces  bearing 
5-digit  ZIP  Codes.  Within  each  tray,  the  pieces  must  be 
separated  into  groups  of  100  pieces.  The  groups  of  100 
must  be  separated  by  separator  cards.  When  the  tray  is 
full,  no  further  preparation  is  required.  When  the  tray  is 
less  than  full,  pieces  must  also  be  secured  into  packages 
as  described  in  561.221  D^ithin  each  group  of  100  pieces. 
When  there  are  less  than  100  pieces  in  a  group  at  the 
end  of  the  last  tray  for  either  of  the  two  types  of  trays 
(those  containing  pieces  with  correct  ZIP +  4  codes  and 
those  containing  pieces  with  correct  5-digit  ZIP  Codes) 
the  actual  number  of  pieces  in  the  group  must  be 
written  on  the  separator  card.  The  total  number  of 
residual  pieces  that  bear  correct  ZIP -t- 4  codes  (see  530) 
and  the  total  number  of  pieces  that  do  not  must  t>e 
added  to  the  summary  portion  of  the  documentation 
required  in  562.252a<3)  or  562.252b(3).  Residual  trays 
must  be  labeled  as  follows: 

( / )  Trays  Containing  ZIP + 4  Coded  Pieces 


|jr«  1: 
Line  2: 
Uie3: 

Examplec 


Wort  "RESIDUAL" 

FCM21P** 

Name  of  maitef  and  cjty  and  two-letter  stats 

at)tyev)ation  of  mailer's  location 


RESIDUAL 

FCMZIP  +  4 

XYZ  CORP  BIGFOOT  TX 


(2)  Trays  Containing  Pieces  \ot  ZIP-h4  Coded 

Lmel:    Word  "RESIOUAL" 
UneZ:    FCM 

Lme  3:    Name  ot  mailer  and  city  and  two-letter  state 
abbreviation  of  mailer's  location 
Example: 


RESIDUAL 

FCM 

XYZ  CORP  BIGFOOT  TX 


562  JS  Documentation 


562J5I  When  Not  Required.  The  documentation 
described  in  S62.2S2  is  not  required  when  every  piece  in 
the  mailing  bears  the  correct  ZIP +  4  code  and  every 
piece  in  the  mailing  bears  the  correct  postage  at  the  rate 
for  which  it  qualifies.  However,  a  listing  of  overflow 
trays,  as  required  by  561.44.  must  be  provided  if 
applicable. 


562.252  Information  Required 

a.  Tray  Label  Option 

lit  Sequence.  The  documentation  must  be 
sequenced  by  level  of  sortation  (5-digit,  3-digit,  and 
SCF)  and  must  show,  for  each  tray  in  each  group,  a 
unique  tray  number  or  the  exact  top  line  of  the  tray 
label.  In  the  S-digit  portion,  the  contents  of  each  tray 
must  be  detailed  by  5-digit  ZIP  Code.  In  both  the  3-digit 
portion  and  the  SCF  portion  the  contents  of  each  tray 
must  be  detailed  by  3-digit  ZIP  Code  prefix.  For 
First-CIass  mailings  having  residual  pieces  prepared 
under  562.242a,  the  documentation  must  also  include  a 
residual  section  that  lists  the  residual  portion  by  unique 
tray  number  or  the  exact  top  line  of  the  tray  label,  and 
details  the  contents  of  each  residual  tray  by  3-digit  ZIP 
Code  prefix. 

(2)  Information.  Each  ZIP  Code  entry  must 
describe  the  number  of  pieces  qualifying  for  each  rate 
category  and  the  number  of  pieces  prepared  with  a 
correct  ZIP  +  4  code.  For  3-digit  and  SCF  trays  (and  for 
First-CIass  residual  trays  prepared  under ^62. 242a).  the 
documentation  must  show  a  subtotal  for  the  number  of 
pieces  at  each  rate  category,  the  number  of  pieces  with  a 
correct  ZIP -1-4  code,  and  the  toul  number  of  pieces  in 
the  tray. 

13)  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  number  prepared  with  a 
correct  ZIP ■♦•4  code,  the  total  number  of  pieces  in  the 
mailing,  and  the  total  postage  (or  additional  posuge 
due)  for  the  mailing.  When  the  physical  separation 
option  in  562.242b  is  used  to  prepare  residual  mail,  the 
summary  must  also  include  the  number  of  residual 
pieces  in  each  rate  category,  and  the  number  of  residual 
pieces  prepared  with  a  correct  ZIP-f4  code,  from  the 
hand-counted  residual  portion  of  the  mailing.  The 
summary  may  also  include  the  listing  of  overflow  trays 
required  by  561.44.  if  applicable. 

(4)  Presentation  of  Trays.  With  this  option,  the 
trays  do  not  have  to  be  presented  for  acceptance  in  any 
particular  order. 

b.  ZIP  Code  Option 

(1)  Sequence.  The  documentation  must  be 
sequenced  by  level  of  sortation  (5-digit,  3-digit.  and 
SCF).  In  the  5-digit  portion,  the  entries  must  be  listed  by 
5-digit  ZIP  Code.  In  both  the  3-digit  portion  and  the 
SCF  portion,  the  entries  must  be  listed  by  3-digit  ZIP 
Code  prefix.  For  First-CIass  mailings  having  residual 
pieces  prepared  under  562.242a.  the  documentation 
must  also  include  a  residual  section,  which  lisu  the 
contents  of  First-Class  residual  trays  by  3-digit  ZIP  Code 
prefix. 

(2)  Information.  For  each  entry,  the  documenta- 
tion must  show  the  number  of  pieces  in  each  rate 
category,  the  number  of  pieces  prepared  with  a  correct 
ZIP  -f-  4  code,  and  the  toul  number  of  pieces. 

(3)  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  total  number  of  pieces 
prepared  with  a  ZIP+4  code,  the  total  number  of  pieces 
in  the  mailing,  and  the  total  postage  (or  additional 
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post^  due)  for  the  mailing.  When  the  physical 
separatioo  option  in  $62.242b «  «sed  to  prepare 
residaal  «isU.  ttie  summary  m«st  also  tndtide  the 
number  of  residual  pieces  in  each  rate  category,  imd  the 
number  of  residuai  pieces  prepared  with  s  correct 
ZIP-f  4  code,  from  the  hand-counted  res«d«al  portion  of 
the  mailing.  The  summary  may  also  include  the  tisdnc 
of  overflow  trays  required  by  561.44,  if  applicable. 

(<)  Presentation  of  Trays.  With  this  option,  the 
trays  mitsi  be  separated  by  level  of  sortation  and,  within 
each,  grouped  by  destination,  when  presented  for 
acceptance.  . 


563  Presmted  ZIP+4  Barcoded  Mail  Tray-Based 
Preparatfon  Rcquiretnents 

5<3. 1  Option  1  (EfTecti vt  Until  March  15, 1992) 

56J.1I  85%  Requirement.  At  least  85%  of  the  toul 
number  of  pieces  in  a  ZIP-f  4  Barcoded  rate  mailing 
must  bear  the  correct  ZIP-f  4  barcode  prepared  as 
required  by  550  and  550.  All  pieces  must  also  bear  the 
correct  numeric  ZIP +  4  code  or  5-digu  ZIP  Code  in  the 
addreK.  Pieces  bearing  address  block  barcodes  meeting 
specificatioos  in  550  are  eligible  for  ZIP-f  4  Barcoded 
rates. 

563.12  Rate  Eligibility 

563.121  Firu-Class  Mail 

a.  5-Digit  Trays.  In  5-digit  trays,  pieces  may  qualify 
for  the  5-digit  ZIP-f  4  Barcoded  rate  if  they  bear  a 
ZIP-f  4  barcode  prepared  as  specified  in  SSI.  the  ZIP -f  4 
Presort  rate  if  they  bear  a  ZIP-f  4  code  and  meet  the 
requirements  of  540.  or  the  Presorted  First-Oass  rate. 

b.  3Digit  and  SCF  Trays.  In  3-digit  and  SCF  trays, 
pieces  may  qualify  for  the  3-digit  ZIP-f  4  Barcoded  rate 
if  they  bear  a  ZIP-f  4  barcode  prepared  as  specified  in 
551,  the  ZIP-f  4  Presort  rate  if  they  bear  a  ZlP-f  4code 
and  meet  the  requirements  of  540.  or  the  Presorted 
First-Oass  rate.  In  3-digit  and  SCF  trays,  there  must  be 
at  least  50  pieces  for  each  3-digit  ZIP  Code  area. 

c.  Residual  Trays.  Residual  pieces  not  sorted  to 
these  trays  may  be  eligible  for  the  nonpresorted  ZIP-f  4 
Barcoded  rate  if  they  bear  a  ZIP-f  4  barcode  prepared  as 
specified  in  $51.  the  nonpresorted  ZIP 4- 4  rate  if  they 
bear  a  ZIP+4  code  and  meet  the  requirements  of  540,  or 
the  single-piece  First-CIass  rate. 

563.122  Second-Class  Mail 

a.  SDigu  Trays.  In  5-digit  trays,  pieces  nay  qualify 
for  the  level  B5/H5/J5  ZIP  +  4  Barcoded  rates  if  they 
bear  a  ZIP+4  barcode  prepared  as  specified  in  $51,  the 
level  B5/H$/J$  ZIP+4  rates  if  they  bear  a  ZIP  +  4  code 
and  meet  the  requirements  of  540,  or  the  level  B/H/J 
presort  rates. 

b.  3-Oigk  and  SCF  Trays.  In  3-digit  sad  SCF  trayj. 
pieces  may  qualify  for  the  level  B3/H3/J3  ZIP+4 
Barcoded  rates  if  they  bear  a  ZIP+4  barcode  prepared 
as  specified  m  5S1.  tiM  level  83043/11  ZIP +4  rates  if 


they  bear  a  ZIP  +  4  code  and  meet  the  requirements  of 
540.  or  the  level  B  H/J  presfirt  rates. 

c.  Residual  Trays.  Residual  pieces  not  sorted  to 
these  trays  may  be  eligible  for  the  level  A/G/Jl  ZIP +4 
Barcoded  rates  if  they  bear  a  ZIP  +  4  barcode  prepared 
as  specified  in  551,  the  level  AO/Jl  ZIP+4  rates  if  they 
bear  a  ZIP + 4  code  and  meet  the  requirements  of  540  or 
the  level  A/G/J  presort  rates. 

563.123  TMrd'OassMaa 

a.  5-Digit  Trays.  In  5.digit  trays,  pieces  may  qualify 
for  the  5-digit  ZIP+4  Barcoded  rate  if  they  bear  a 
ZIP  +  4  barcode  prepared  as  specified  in  55 i.  the  J/5 
ZIP  +  4  rate  if  they  bear  a  ZIP+4  code  and  meet  the 
requirements  of  540,  or  the  3/5  presort  rate. 

b.  3-Digu  and  SCF  Trays.  In  J-digii  and  SCF  trays, 
pieces  may  qualify  for  the  3-digit  ZIP  +  4  Barcoded  rate 
if  they  bear  a  ZIP+4  barcode  prepared  as  specified  in 
551.  the  3/5  ZIP  +  4  rate  if  they  bear  a  ZIP  +  4  code  and 
meet  the  requirements  of  540.  or  the  3/5  presort  rate. 

c.  Residual  Trays.  Residual  pieces  may  be  eligible 
for  the  Basic  ZIP+4  Barcoded  rate  if  they  bear  a  ZIP  +  4 
barcode  prepared  as  specified  in  551,  the  basic  ZIP+4 
rate  if  they  bear  a  ZIP+4  code  and  meet  the 
requirements  of  540.  or  the  basic  presort  rate. 

543.13  Contents  Line.  The  second  (contents)  line  of 
tray  labels  must  show  the  class  of  mail  (FCM  for 
First-CIass,  2C  or  NEWS,  as  appropriate,  for  second- 
class,  or  3C  for  third-class)  followed  by  the  type  of 
mailing  (ZIP+ 4  BARCODED). 

563.14  Traying  Rcqulremenu 

563.141 5-Digit  Trays.  When  there  are  enough  pieces  to 
the  same  5-digit  destination  to  fill  a  tray,  a  5-digit  tray 
may  be  prepared  for  that  destination.  (The  5-digit  trays 
are  required  only  if  the  5-digit  ZIP  +  4  Barcoded  or  level 
85/H5/J5  rates..are  being  claimed.)  Trays  that  are  not  full 
are  prohibited,  except  as  provided  in  561.44.  Trays  must 
be  labeled  as  follows: 

bne  1 :    City,  two-letter  state  abbreviation,  5-digit  ZIP  Code 

Lme  2:    Class,  contents 

Line  3:    Mailer,  mailer  Location 

Example:  ' 


DETROIT  MI 

FCM  ZIP+4  BARCODED 

NB  COMPANY  UNION  SC 


48235 


563.142  3'DigU  Trays.  After  preparing  5-digit  trays,  if 
there  are  sufficient  pieces  «o  fill  a  tray  for  one  3f  the 
3-digit  ZIP  Code  areas  listed  in  Exhibit  i2163c  and 
Exhibit  122.63d.  a  3-digit  tray  must  be  prepared  lor  that 
destination.  For  First-CIass  mailingi  there  must  be  at 
least  50  pieces  for  each  3-dicit  ZIP  Code  area.  Trays  that 
are  not  full  are  prohibited,  except  as  provided  ia  561.44. 
Trays  must  be  labeled  as  follows: 

tinel:    City,  tv»o-»eBer  state  abbfeviation.  3-digit 
destination 
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Line  2: 
UneS: 

Exsmple: 


Oass,  contents 
Mailer,  mailer  Location 


DETROIT  MI 

FCM  ZIP +  4  BARCODED 

NB  COMPANY  UNION  SC 


482 


563.143  SCF  Trays.  After  preparing  any  5-digit  trays 
and  all  possible  3-digit  trays,  if  there  are  sufficient  pieces 
to  fill  a  tray  for  one  of  the  SCF  areas  listed  in  Exhibit 
122.63d.  an  SCF  tray  must  be  prepared  for  that 
destination.  For  First-Class  Mail,  there  must  be  at  least 
50  pieces  for  each  3-digit  ZIP  Code  area.  For  all  classes 
of  mail,  pieces  for  the  same  3-digit  ZIP  Code  area  must 
be  grouped  together.  For  all  classes  of  mail,  trays  that 
are  not  full  are  prohibited,  except  as  provided  in  561.44. 
Trays  must  be  labeled  as  follows: 

Line  1:    SCF.  facility  name,  two-letter  stale  abtxeviation, 

3 -digit  ZIP  Code  prefix 
bne  2:    Class,  contents 
Line  3:    Mailer,  mailer  location 

ExampI* 


SCF  DETROIT  MI 

FCM  ZIP +4  BARCODED 

NB  COMPANY  UNION  SC 


481 


563.15  Residual  Trays.  Residual  pieces  are  those  that 
cannot  be  trayed  as  required  by  563.14.  Residual  pieces 
must  be  placed  in  trays  bearing  the  tray  label  "Residual 
Mail." 

563.16  Documentation 

563.161  When  Sot  Required.  Documentation  is  not 
required  when  every  piece  in  the  mailing  bears  the 
correct  ZIP +  4  barcode  and  the  correct  postage  at  the 
rate  for  which  it  qualiHes.  Separate  documentation  may 
be  required  under  561.44,  if  applicable. 

563.162  Cotaent 

a.  Tray  Label  Option 

(1)  Sequence.  The  documentation  must  be 
sequenced  by  level  of  sortation  (5-digit,  3-digit,  and 
SCF)  and  must  show,  for  each  tray  in  each  group,  a 
unique  tray  number  or  the  exact  top  line  of  the  tray 
label.  In  the  5-digit  portion,  the  contents  of  each  tray 
must  be  detailed  by  5-digit  ZIP  Code.  and.  in  the  3-digit 
and  SCF  portion,  by  3-digit  ZIP  Code  prefix. 

(2)  Information.  Each  ZIP  Code  entry  must 
describe  the  number  of  pieces  that  qualifies  for  each  rate 
category  and  the  number  of  pieces  prepared  with  a 
ZIP-f-4  barcode.  For  3-digit  and  SCF  trays,  the 
documentation  must  show  a  subtotal  for  the  number  of 
pieces  at  each  rate  category,  the  number  of  pieces  with  a 
ZIP  ■¥■  4  code,  and  the  total  number  of  pieces  in  the  tray. 

(3f  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  number  prepared  with  a 
ZIP+4  barcode,  the  total  number  of  pieces  in  the 


mailing,  and  the  total  posuge  (or  additional  postage 
due)  for  the  mailing.  The  summary  may  include  the 
information  required  by  561.44,  if  applicable. 

M>  Tray  Preparation.  With  this  option,  the  trays  do 
not  have  to  be  presented  for  acceptance  in  any 
particular  order. 

b.  ZIP  Code  Option 

(1)  Sequence.  The  documentation  must  be 
sequenced  by  level  of  sortation  (5-digit,  3-digit,  and 
SCF).  In  the  5-digit  portion,  the  entries  must  be  listed  by 
5-digit  ZIP  Code,  and,  in  the  3-digit  and  SCF  portion,  by 
3-digit  ZIP  Code  prefix.  i 

(2)  Information.  Each  entry  must  show  the 
number  of  pieces  in  each  rate  category,  the  number  of 
pieces  prepared  with  a  ZIP  +  4  barcode,  and  the  total 
number  of  pieces. 

(3)  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  number  prepared  with  a 
ZIP-*- 4  barcode,  the  total  number  of  pieces  in  the 
mailing,  and  the  total  postage  (or  additional  postage 
due)  for  the  mailing.  The  summary  may  include  the 
information  required  by  561.44,  if  applicable. 

(4)  Tray  Preparation.  With  this  option,  the  trays 
must  be  separated  by  level  of  sortation  when  presented 
for  acceptance. 


563.2  Option  2  (Required  March  IS,  1992.  Optional  UnUI 
Then) 


563.21  Required  PercenUge  orZIP-t-4  Barcoded  Pieces 


563  Jl  I  85%  Requirement  for  the  Entire  Mailing.  At 
least  85%  of  the  total  number  of  pieces  in  a  tray-based 
ZIP+4  Barcoded  rate  mailing  must  bear  the  correct 
ZIP  +  4  barcode  or  correct  delivery  point  barcode 
prepared  as  required  by  530  and  550.  The  barcodes  may 
be  placed  either  in  the  address  block- or  in  the  lower 
right  corner  of  the  mailpiece  as  required  by  550.  All 
pieces  must  also  bear  the  correct  numeric  ZIP  +  4  code 
or  correct  numeric  5-digit  ZIP  Code  in  the  address. 


563.212  100%  Requirement  for  the  Pieces  in  5-Digit  Trays. 
Except  as  provided  in  563.213,  each  piece  placed  in  a 
5-digit  tray  must  bear  the  correct  ZIP  +  4  barcode  or 
correct  delivery  point  barcode  prepared  as  required  by 
530  and  550.  Each  piece  must  also  bear  either  the 
correct  numeric  ZIP  +  4  code  or  correct  numeric  5-digit 
ZIP  Code  in  the  address. 

Not«  The  5-d>git  trays  are  optional,  and  need  be  prepared  only  if 
the  mailer  wishes  to  qualify  pieces  for  the  5-digit  ZIP+4 
Barcoded  rates. 


563.213  Limited  Exception  to  100%  Requirement  in 
5-DigU  Trays.  Until  December  20.  1992.  mailers  are 
not  required  to  meet  the  requirement  of  563.212.  The 
overall  85%  requirement  in  563.211,  however,  must  be 
met  for  all  mailings. 


Fidatal  Riigfater  /  VoL  56,  No.  219  /  Wedne»day.  November  13.  IflPl  /  Rules  and  Regulations       57751 


56JJ2RateElicttiWt7 

563.221  FirshClassMaa 
a.  5-Digit  Trays 

(1)  SDigit  Trays  Meeting  100%  ZtP-^-4  or  Delivery 
Point  Barcoded  Requirement.  In  5-digit  trays  meeting 
the  100%  ZIP+4  barcoded  or  delivery  poiot  burroded 
requirement  of  563.212.  each  piece  may  qualify  for  the 
5-digit  ZIP+4  Barcoded  rate.  All  5-digit  trays  must  be 
full  trays  (see  561.43)  or  overflow  trays  (see  561,44). 

(2)  S-Digit  Trays  Submiued  Under  Limited  Excepuon 
in  563.213.  Pieces  that  bear  the  correct  ZIP  +  4  barcode 
or  correct  delivery  point  barcode  may  qualify  for  the 
5-digit  ZIP  +  4  Barcoded  rate.  Pieces  without  a  ZIP  +  4 
barcode  or  delivery  point  barcode  may  qualify  for  the 
ZIP+4  Presort  rat«  if  they  bear  the  correct  nafflerk 
ZIP  +  4  code  in  the  address  and  meet  the  requirements 
of  540.  Other  pieces  qualify  for  the  Presorted  First-Class 
rate.  All  5-digit  trays  must  be  full  trays  (see  561.43)  or 
overflow  trays  (see  S61.44). 

6.  3-Digit  and  SCF  Trays.  Pieces  that  bear  the 
correct  ZIP+4  barcode  or  correct  delivery  point 
barcode  in  Wigit  and  SCF  trays  may  qualify  for  the 
3-digit  ZIP+4  Barcoded  rate.  Pieces  without  a  ZIP+4 
barcode  or  delivery  point  barcode  may  qtialify  for  the 
ZIP+<4  Presort  rale  if  they  bear  the  correct  numeric 
ZIP+4  code  in  the  address  and  meet  the  requirements 
of  540.  Other  pieces  qualify  for  the  Presorted  First-Class 
rate.  In  3-digit  and  SCF  trays,  there  must  be  at  least  50 
pieces  for  each  3-digit  ZIP  Code  destination.  All  J-digit 
and  SCF  trays  must  be  full  trays  (see  561 .43)  or  overflow 
trays  (see  561.44). 

c.  Residual  Trays.  Pieces  that  bear  the  correct 
ZIP+4  barcode  or  correct  delivery  point  banrode  in 
residual  trays  may  qualify  for  the  nonpresoned  ZIP +4 
Barcoded  rate  if  the  pieces  are  eligible  for  the  card  rates 
or  the  nonpresoned  ZIP  +  4  rates  if  the  pieces  are  other 
than  cards.  Residual  pieces  that  do  not  bear  a  ZIP+4 
barcode  or  delivery  point  barcode  may  qualify  for  the 
nonpresorted  ZIP  +  4  rate  if  they  bear  a  correct  numeric 
ZIP+4  code  in  the  address  and  meet  the  requirements 
of  540.  Other  pieces  qualify  for  the  single-piece 
First-Class  rate. 

563J22Second'CUissMaa{Reseryed) 

563  J23  Third-Oats  MaU 
a.  5-Digit  Trays 

iO  5-Digit  Trays  Meeting  100%  Z/P^4  or  Delivery 
Point  Barcoded  Requirement.  In  5-digit  trays  meeting 
the  100%  ZIP+4  barcoded  or  delivery  point  barcoded 
requirement  of  563J12,  each  piece  may  qualify  for  the 
5-digit  ZIP  +  4  Barcoded  rate.  All  $-digit  trays  must  be 
full  trays  (see  561.43)  or  overflow  trays  (see  561.44). 

(2)  5-Digit  Trays  Submiued  Under  Limited  F.xception 
in  563.213.  Pieces  that  bear  the  correct  ZIP  +  4  barcode 
or  correct  delivery  point  barcode  may  qualify  for  the 
5-digit  ZIP+4  Barcoded  rate.  Pieces  without  a  ZIP+4 
barcode  or  delivery  point  barcode  may  qualify  for  the 
3/5  ZIP+4  rate  if  they  bear  the  correct  numeric  ZIP+4 
code  m  die  address  and  meet  the  requirements  of  540. 


Other  pieces  qualify  for  the  3.rs  presort  rate.  All  5-dirit 
trays  must  be  full  trays  (see  561.43)  or  overflow  trays 
(see  561.44).  ■' 

b.  3Digu  and  SCF  Trays.  Pieces  that  bear  the 
correct  ZIP+4  barcode  or  correct  delivery  point 
barcode  in  3-digit  and  SCF  trays  may  qualify  for  the 
3-digit  ZIP+4  Barcoded  rates.  Pieces  without  a  ZIP+4 
barcode  or  delivery  point  barcode  may  qualify  for  the 
3/5  ZIP+4  rates  if  they  bear  the  correct  numeric  ZIP  +  4 
code  in  the  address  and  meet  the  requirements  of  540 
Other  pieces  qualify  for  the  3/5  presort  rate.  Both  3-dicit 
and  SCF  trays  must  be  full  trays  (see  561.43)  or  overflow 
trays  (see  561.44). 

c.  Residual  Trays.  Pieces  that  bear  the  correct 
ZIP+4  barcode  or  correct  delivery  point  barcode  in 
residual  trays  may  qualify  for  the  basic  ZIP+4  Barcoded 
rates.  Residual  pieces  without  a  ZIP+4  barcode  or 
delivery  point  barcode  may  qualify  for  the  basic  ZIP+4 
rates  if  they  bear  a  correct  numeric  ZIP  +  4  code  in  the 
address  and  meet  the  requirements  of  540.  Other  pieces 
qualify  for  the  basic  presort  rates. 

S6323  SortattoR  Rcqairtments 

563  J3 1  ZIP  Code  Grouping  and  Packaging 

•.  Grouping/Packaging  in  5-Digu  and  3Digit  Trays 

(1)  Within  Full  Trays.  There  are  no  ZIP  Code 
grouping  requirements  for  5-digit  and  3-digit  trays. 
Packaging  is  not  permitted  in  full  5-digit  and  3-dJgit 
trays  containing  only  pieces  that  do  not  exceed  the  width 
of  trays.  Packaging  is  permitted  within  trays  containing 
pieces  that  exceed  the  width  of  trays  when  packaging  is 
used  to  maintain  the  orientation  of  the  pieces  within  the 
trays  as  described  in  561.422.  Package  labels  are  not 
required  for  this  packaging. 

Note  Both  S-dioit  and  3-dgi(  trays  ar«  requred  to  be  Ml  (see 
583J32b(1).  5£r232b(2)?and  M1^*3)  ftSptmat iS «i;  kS 
overflow  trays  are  permitted  as  provided  m  561.44.  For 
First-Class  mailings,  there  must  be  at  least  50  pieces  for  each 
3-digit  ZIP  Code  area.  N  (ess  than  90  pieces  fiM  a  tray  (pieces 
exceeding  the  r>eight  and  mOh  ol  irays)  the  nmanna  pieces  to 
that  3-digit  ZIP  Code  area  must  be  placed  m  another  M  3-diQit 
tray  if  possible,  a  3-digrtovw1tow  tray,  or  w  SCF  tray. 

(2)  Within  Overflow  Trays.  The  pieces  in  overflow 
trays  (less  than  full  by  definition)  to  5-digit  and  3-digit 
destinations  as  provided  in  561.44  must  be  packaged  10 
maintain  their  orientation,  and  labeled  as  either  5-digit 

-packages  or  3-digit  packages  as  appropriate.  See 
561.22  for  further  requirements  on  securing  and 
labeling  packages. 

b.  Grouping/Packaging  in  SCF  Trays  { 

(I)  First-Class  Mailings 

(a)  Full  Trays.  There  must  be  at  least  50  pieces  for 
each  3-digit  ZIP  Code  area  within  SCF  trays.  SCF  trays 
must  be  full  (see  563.232b(3))  except  for  overflow  trays 
as  provided  in  561.44.  Within  SCF  trays  for  SCFs 
serving  more  than  3-digit  ZIP  Code  area,  pieces  for  the 
same  3-digit  ZIP  Code  area  must  be  grouped  together. 
Ahhough  it  is  recommeiMled  that  groups  of  50  or  more 
pieces  for  the  same  3-digii  area  be  placed  in  the  trays  in 
numeric  sequence,  this  is  not  required.  For  example,  in 
a  tray  containing  pieces  for  023  and  024  for  the 
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Brockton,  MA  SCF.  it  is  permissible  for  all  the  pieces 
foi  024  to  be  grouped  together  in  front  of  the  pieces  for 
023;  but  it  is  recommended  that  the  pieces  for  024  be 
placed  behind  the  pieces  for  023.  Packaging  is  not 
permitted  in  full  SCF  trays  of  pieces  that  do  not  exceed 
the  Mxidth  of  trays.  Packaging  is  permitted  for  pieces  that 
exceed  the  width  of  trays  when  it  is  used  to  maintain  the 
orientation  of  the  pieces  within  the  trays  as  described  in 
561.422.  Package  labels  are  not  required  for  this 
packaging. 

Not*  If  less  than  50  p«ces  fill  a  tray,  or  in  other  S'tuatkxis  wtwe 
a  groop  of  50  or  (nora  pieces  for  the  same  3-digit  ZIP  Code  area 
cannot  fit  m  tf.e  same  SCF  tray,  the  remaining  pteces  to  that 
3-digit  ZIP  Code  area  must  be  placed  m  another  tuH  SCF  tray  or 
m  an  SCF  overflow  tray. 

(bt  Overflow  Trays.  The  pieces  in  First-Class  SCF 
overflow  trays  (less  than  full  by  definition)  must  be 
packaged  to  maintain  their  orientation.  Such  packages 
must  contain  mail  for  only  one  3-digit  ZIP  Code  area 
and  must  be  labeled  as  3-digit  packages.  See  561.22  for 
further  requirements  on  securing  and  labeling  packages. 

(2)  Third-Class  Mailings 

(a)  Full  Trays.  There  is  no  minimum  quantity 
requirement  for  individual  3-digit  ZIP  Code  areas  in 
SCF  trays  of  third<lass  mail.  However,  SCF  trays  must 
be  full  (except  for  overflow  trays  as  provided  in  561.44.) 
Pieces  for  each  3-digit  ZIP  Code  area  contained  within 
the  tray  must  be  grouped  together.  Although  it  is 
recommended  that  groups  of  pieces  for  the  same  3-digit 
area  be  placed  in  the  trays  in  numeric  sequence,  this  is 
not  required.  For  example,  in  a  tray  containing  pieces 
for  023  and  024  for  the  Brockton.  MA  SCF,  it  is 
permissible  for  all  the  pieces  for  024  to  be  grouped 
together  in  front  of  the.  pieces  for  023;  but  it  is 
recommended  that  the  pieces  for  024  be  placed  behind 
the  pieces  for  023.  Packaging  is  not  permitted  in  full 
SCF  trays  that  contain  only  pieces  that  do  not  exceed  the 
width  of  trays.  Packaging  is  permitted  within  full  SCF 
trays  containing  pieces  that  exceed  the  width  of  trays 
when  packaging  is  used  to  maintain  the  orientation  of 
the  pieces  within  the  trays  as  described  in  561.422. 
Package  labels  are  not  required  for  this  packaging. 

(b)  Overflow  Trays.  The  pieces  in  third-class  SCF 
overflow  trays  (less  than  full  by  definition)  must  be 
packaged  to  maintain  their  orientation  in  the  tray.  Each 
package  must  contain  mail  for  only  one  3-digit  ZIP 
Code  area  and  must  be  labeled  as  a  3-digtt  package.  See 
561.22  for  further  requirements  on  securing  and 
labeling  packages. 

c.  Grouping! Packaging  in  Residual  Trays.  Sec 
563.232c. 


563  J32  Traying  Requirements 

a.  General.     The  requirements  in  561.4  must  be 

met. 

b.  Tray  Sortauon-Qualifying  Pieces 

(I)  5-Digit  Trays.  When  there  are  enough  pieces  to 
the  same  5-digit  destination  to  fill  a  tray,  a  S-digit  tray 
may  be  prepared  for  that  destination.  5-digit  trays  are 
required  only  if  the  First-  or  third-class  5-digit  ZIP +  4 
Barcoded  rates  are  being  claimed.  Trays  that  are  not  full 


are  prohibited,  except  for  overflow  trays  as  provided  in 
561.44.  All  5-digit  trays  must  be  labeled  as  follows: 

Line  1:    City,  two-letter  state  abtxeviation,  and  5-digit  ZIP 

Code 
Line  2:    Appropriate  dass  or  contents  designation  (FCM  or 

3C)  followed  by  words  "Z  ♦4  BARCODED"  or 

•Z*4B/C" 
Line  3:    Name  of  n^ler  and  city  and  two-letter  state 

abt)reviation  of  mailer's  location 

Example: 


DETROIT  MI 

FCM  Z  +  4  BARCODED 

NB  COMPANY  UNION  SC 


48235 


(2)  3-Digit  Trays.  If  there  are  sufficient  pieces  to 
fill  a  tray  for  a  3-digit  ZIP  Code  area,  a  3-digit  tray  must 
be  prepared  for  that  destination.  For  First-Oass  Mail, 
there  must  be  at  least  50  pieces  for  each  3-digit  ZIP  Code 
area.  For  all  classes  of  mail,  3-digit  trays  that  are  not  full 
are  prohibited,  except  for  overflow  trays  as  provided  in 
561.44.  (See  also  the  note  in  563.231a(l)  for  instructions 
concerning  First-Class  mailings  where  a  full  tray  may 
conuin  less  than  50  pieces.)  Within  mailings  in  which 
the  First-  or  third-class  5-digit  ZIP +  4  Barcoded  rates 
are  claimed.  3-digit  trays  may  be  prepared  only  after  all 
possible  5-digit  trays  have  been  prepared.  The  3-digit 
trays  must  be  labeled  as  follows: 

la)  Unique  3-Digit  ZIP  Code  Prefixes 

Line  1:    City,  two-letter  state  abbreviation,  and  unique 

3-digrt  prefix  listed  m  Exhibit  1 22.63b 
Line  2:    Appropnate  class  or  contents  designation  (FCM  or 

3C)  folkjwed  by  words  "Z  ♦  4  BAB(X)DED"  or 

-Z*4B/C* 
Line  3:    Name  of  mailer  and  city  and  two-letter  state 

abtxeviation  of  mailer's  location 

Example: 


PHILADELPHIA  PA 
3CZ  +  4  BARCODED 
ROCKET  CO  ROCHESTER  NY 


191 


ib)  Other  3-Digit  ZIP  Code  Prefixes 

Line  1:    Name  of  SCF  and  two-letter  state  abbreviaCoo  of 
SCF,  followed  by  3-digit  prefix  of  pieces  m  tray 
(see  Exhibit  1 22.63c  or  Exhibit  122.63d  for  name 
of  SCF  serving  3-digit  ZIP  Code  area) 

Line  2:    Appropriate  class  or  contents  designation  (FCM  or 
30)  followed  by  word*  "Z  ^4  BARCODED"  or 

"z*4ac" 

Line  3:    Name  of  mailer  and  city  and  two-letter  state 
atjtyeviation  of  m.ailer's  location 

Example: 


NORTHERN  VIRGINIA  VA  221 

FCM  Z-l-4  BARCODED 

ABC  MAILING  CO  ROCHESTER  NY 


13)  SCF  Trays.  After  traying  mail  to  5-digpit  areas 
under  S63.232b(l)  (if  applicable)  and  to  3-digit  areas 
under  563.232b(2),  if  there  are  enough  pieces  to  fill  a 
tray  for  one  of  the  SCF  areas  listed  in  Exhibit  122.63d. 
an  SCF  tray  must  be  prepared  for  that  destination.  For 
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First-CIass  Mail,  there  must  be  at  least  50  pieces  for  each 
3-digit  ZIP  Code  area.  For  all  classes  of  mail.  SCF  trays 
that  are  not  full  are  prohibited,  except  for  overflow  trays 
as  provided  in  561.44.  (See  also  the  note  in 
563.231b(l)  for  instructions  concerning  First-Class 
mailings  where  a  full  tray  may  contain  less  than  50 
pieces  for  a  3-digit  area.)  SCF  trays  must  be  labeled  as 
follows:  I      I 

Une  1 :    Letters  "SCF."  followed  by  name  of  SCF. 

two-letter  state  abbreviaboo  of  SCF.  and  3-diQit 

ZIP  Code  prefix  for  SCF  shown  in  Exhibit  122.63d 
Line  2;    Appropriate  class  or  contents  designation  (FCM  or 

3C)  followed  by  words  "Z  +4  BARCODED"  or 

'•Z+4B/C" 
Lme  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  location 
Example: 


SCF  SAN  ANTONIO  TX 

3CZ  +  4B/C 

DR  PATERNO  BICFOOT  TX 


780 


?  x^  ^,S1S^  ^^  ^^  ^^  contains  pieces  for  only  one 
3-digit  ZIP  Code  area  must  be  labeled  as  a  3-diQit  tray  as 
described  in  563.232b(2).  "       ' 

c.  Tray  Sortation-Residual  Pieces.  Residual  pieces 
are  those  that  cannot  be  trayed  as  required  by  563.232b. 
Residual  pieces  must  be  placed  in  trays  that  are  separate 
from  trays  of  qualifying  pieces.  The  pieces  in  residual 
trays  must  be  prepared  in  one  of  the  following  ways: 

(I)  Option  I:  ZIP  Code  Sequencing  and  Listing. 
Residual  pieces  must  be  placed  in  residual  trays  in 
3-digit  ZIP  Code  sequence.  Pieces  in  less  than  full 
residual  trays  must  be  packaged  by  3-digit  area  and 
labeled  as  3-digit  packages.  Each  package  must  contain 
mail  for  only  one  3-digit  area.  See  561.22  for  further 
requirements  on  securing  and  labeling  packages. 
Mailers  must  provide  a  listing  by  3-digit  area  of  the 
various  rate  qualification  categories  as  described  in 
563.242.  Trays  must  be  labeled  as  follows: 

Line  1 :    Word  RESIDUAL  followed  by  3-diQit  ZIP  Code 

range  of  pieces  in  tray 
Line  2:    Appropnate  class  or  contents  designation  (FCM  or 

30  LTRS  as  appropnate)  followed  by  words 

"ZIP* 4  BARCODED" 
Line  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  tocation 
Example: 


RESIDUAL  010-590 
FCM  ZIP -I- 4  BARCODED 
XYZ  CORP  BICFOOT  TX 


(2)  Option  2:  Physical  Separation.  Residual  pieces 
that  bear  correct  ZIP +4  or  delivery  point  barcodes 
must  be  separately  trayed  from  those  residual  pieces  that 
do  not.  Pieces  that  do  not  bear  ZIP +4  barcodes  or 
delivery  point  barcodes  must  be  further  separated  so 
that  pieces  bearing  a  correct  numeric  ZIP-»-4  code  in 
the  address  and  meeting  the  requirements  of  540.  are 
separately  trayed  from  other  pieces.  Within  each  of  the 
resulting  trays,  the  pieces  must  be  separated  into  groups 
of  100  pieces.  The  gtoups  of  100  must  b^delineated  by 


separator  tabs.  When  the  tray  is  full,  nothing  further  is 
required.  When  the  tray  is  less  than  full,  pieces  must 
also  be  secured  into  packages  as  described  in  561- 
221  within  each  group  of  100  pieces.  When  there  are 
less  than  100  pieces  in  a  group  at  the  end  of  the  last  tray 
for  any  of  the  three  types  of  trays  (those  containing 
ZIP -•■4  or  delivery  point  barcoded  pieces,  those 
containing  the  pieces  with  correct  numeric  ZIP+4 
codes  meeting  the  requirements  of  540,  and  those 
containing  other  pieces)  the  actual  number  of  pieces  in 
the  group  must  be  written  on  the  separator  card.  The 
total  number  of  residual  pieces  in  each  rate  category 
must  be  added  to  the  summary  portion  of  the 
documentation  required  in  563.242.  Option  2  residual 
trays  must  be  labeled  as  follows: 

(a)   Trays  Containing  ZlP-h4  or  Delivery  Point 
Barcoded  Mail 

Linei:    Word  "RESIDUAL" 

Line  2:    Appropriate  class  or  contents  designation  (FCM  or 

3C  LTRS  as  appropnate)  followed  by  words 

"ZIP -»•  4  BARCODED" 
bne  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  location 
Example: 


RESIDUAL 

FCM  ZIP  +  4  BARCODED 

XYZ  CORP  AUSTIN  TX 


(b)  Trays  Containing  Pieces  Sot  ZIP +4  or  Delivery 
Point  Barcoded  Bearing  Correct  Sumeric  ZIP-t'4  Code  in 
Address  and  Meeting  Requirements  of  540 

jlJnel:    Word  "RESIDUAL* 

Line  2:    Appropnate  class  or  contents  designatoo  (FCM  or 

3C  LTRS)  followed  by  words  "ZIP  ••■4" 
Line  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  tocatKxi 
Example: 


RESIDUAL 

FCM  ZIP  +  4 

XYZ  CORP  AUSTIN  TX 


Ic)  Trays  Containing  Other  Pieces 


Linei:    Word  "RESIDUAL" 

Line  2:    Appropriate  class  or  contents  designation  (FCM  or 

30  LTRS) 
Line  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  kx:ation 
Example: 


RESIDUAL 

FCM 

XYZ  CORP  AUSTIN  TX 


563.24  Documentation 

S63J4I  When  Not  Required.  The  documentation 
described  in  563.242  is  not  required  when  every  piece  in 
the  mailing  bears  the  correct  ZIP  +  4  barcode  and  each 
piece  in  the  mailing  bears  the  correct  posuge  at  the  rate 
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for  which  il  qasiiries.  However,  a  listing  of  overflow 
tnyi.  as  required   by   561.44.  most  be   provided   if 

applicable. 


563  J42  Itrformadon  Required 

a.  Tray  Label  Opuon 

(1)  Sequence.  The  documentation  must  be 
sequenced  by  level  of  sortation  (5-digit.  3-digit.  and 
SCF)  and  must  show,  for  each  tray  in  each  group,  a 
unique  tray  number  or  the  exaa  top  line  of  the  iray 
label.  For  the  S-digit  portion,  the  contents  of  each  tray 
must  be  detailed  by  5-digit  ZIP  Code.  For  both  the 
3-digit  portion  and  the  SCF  portion,  the  contents  of 
each  tray  must  be  deuiled  by  3-digit  ZIP  Code  prefix. 
When  residual  mail  is  prepared  under  Option  I:  ZIP 
Code  Sequencing  and  Listing,  set  forth  in  S63.232c(l). 
the  documentation  must  also  include  a  residual  section 
that  lists  residual  trays  by  unique  tray  number  or  by  the 
exact  top  line  of  the  tray  label,  and  the  contents  of 
residual  trays  must  be  detailed  by  3^igii  ZIP  Code 
prefix. 

(2)  Information.  Each  ZIP  Code  entry  must 
describe  the  number  of  pieces  qualifying  for  each  rate 
category  and  the  number  of  pieces  prepared  with  a 
correct  ZIP +  4  barcode  or  delivery  point  barcode.  For 
3-digit  and  SCF  trays,  the  documentation  must  show  a 
subtotal  for  the  number  of  pieces  at  each  rate  category, 
the  number  of  pieces  with  a  correct  ZIP-f4  barcode  or 
delivery  point  barcode,  and  the  total  number  of  pieces 
in  the  tray.  For  residual  mail  prepared  under  Option  I: 
ZIP  Code  Sequencing  and  Listing,  set  forth  in 
S63.232e(l).  the  documentation  must  show  a  subtoul 
for  the  number  of  pieces  at  each  rate  category,  the 
number  of  pieces  with  a  ZIP-f  4  barcode,  and  the  total 
number  of  pieces  in  the  tray. 

(3)  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  number  prepared  with  a 
correct  ZIP +  4  barcode  or  delivery  point  barcode,  the 
total  number  of  pieces  in  the  mailing,  and  the  total 
postage  (or  additional  posuge  due)  for  the  mailing. 
When  Option  2:  Physical  Separation,  in  563.232e(2),  is 
used  to  prepare  residual  mail,  the  summary  must  also 
include  the  number  of  residual  pieces  in  each  rate 
category,  and  the  number  of  residual  pieces  prepared 
with  a  ZIP-f  4  barcode  from  the  hand-counted  residual 
portion  of  the  mailing.  The  summary  may  also  include 
(he  listing  of  overflow  trays  required  by  561.44.  if 
applicable. 

(4)  PresenuuioH  of  Trtys.  With  Ihb  option,  the 
trays  do  not  have  to  be  presented  for  acceptance  in  any 
particular  order. 

b.  ZIP  Code  Option 

(I)  Sequence.  The  documentation  must  be 
sequenced  by  level  of  sortation  (S-digit.  3-digil.  and 
SCF).  For  the  5-digit  portion,  the  entries  must  be  listed 
by  S-digit  ZIP  Code.  For  both  the  3-digit  portion  and  the 
SCF  portion,  the  entries  must  be  listed  by  3-digit  ZlIP 
Code  prefix.  When  residual  mail  a  prepared  under 
Option  1:  ZIP  Code  Sequencing  and  Listing,  set  forth  in 
S63.232c(l)    the  documentation  must  also  include  a 


residual  section,  which  lists  the  contents  of  residual 
trays  by  3-digit  ZIP  Code  prefix. 

(2)  Information.  Fo-  each  entry,  the  documenta- 
tion must  show  the  number  of  pieces  in  each  rate 
category,  the  total  number  of  pieces  prepared  with  a 
ZIP  -«-  4  barcode,  and  the  total  number  of  pieces. 

(3)  Summary.  For  the  entire  mailing,  the  listing 
must  be  summarized  to  show  the  total  number  of  pieces 
in  each  rate  category,  the  total  number  of  pieces 
prepared  with  a  ZIP-*- 4  barcode,  the  toul  numt)er  of 
pieces  in  the  mailing,  and  the  total  postage  (or 
additional  postage  due)  for  the  mailing.  When  Option  2: 
Physical  Separation,  in  S63.232c(2).  is  used  to  prepare 
residual  mail,  the  summary  must  also  include  the 
number  of  residual  pieces  in  each  rate  category,  and  the 
number  of  residual  pieces  prepared  with  a  ZIP +  4 
barcode  from  the  hand<ounted  residual  portion  of  the 
mailing.  The  summary  may  also  include  the  listing  of 
overflow  trays  required  by  561.44.  if  applicable. 

14)  Preseniaiion  of  Trays.  With  this  option,  the 
trays  must  be  separated  by  level  of  sortation  when 
presented  for  acceptance. 


564  Package-Based  Preparation 

Requirements-5-Digit  ZIP +4  Barcoded  Rate 
Mailings 

564.1  General  Requirements       ' 

564.11  Description  of  a  Mailing.  A  single  ZIP-«-4 
Barcoded  rate  mailing  prepared  under  this  seaion  may 
be  made  up  of  three  presort  tiers,  the  5-digit  presort  tier, 
the  3-digit  presort  tier,  and  the  residual/basic  presort 
tier.  Rates  for  pieces  in  the  mailing  are  based  on  the 
presort  tier  in  which  they  appear  (see  564.2).  Mailers 
may; 

a.  Include  all  three  presort  tiers  in  a  single 
mailing.  That  is,  submit  the  5-digit.  3-digit.  and 
residual/basic  presort  tiers  in  a  single  mailing,  provided 
the  mailing  is  presorted  for  the  S-digit  tier  before 
presorting  to  the  3-digit  tier; 

b.  Submit  the  S-digit  presort  tier  as  a  separate 
mailing;  or 

c.  Submit  a  3-digit  and  residuaL'basic  portion  as  a 
single  mailing.  Mailings  must  be  presorted  to  the  3-digit 
tier  before  preparing  the  residuaL'basic  portion.  Mailers 
may  not  submit  a  mailing  that  consists  of  only  a 
residuaLbasic  presort  tier,  if  the  mailing  includes  any 
pieces  that  are  eligible  for  the  3-digit  presort  tier. 

564.12  Descripdon  of  Presort  Tiers 

564.121  5-Digit  Presort  Tier.  The  S-digit  presort  tier 
consbts  of  groups  of  10  or  more  pieces  per  5-digit  area, 
sorted  as  required  by  564.3  and  placed  in  S-digii,  3-digit, 
or  SCF  trays.  Both  5-digit  and  3-digit  trays  must  be  full; 
SCF  trays  may  t>e  less  than  full.  The  lO-piece  minimum 
per  S-digit  area  applies  to  all  classes  of  mail.  All  pieces 
in  the  5-digit  presort  tier  must  conuin  the  correct 
ZIP -f  4  barcode  or  delivery  point  barcode  (see  564.132). 


Federal  RegUter  /  Vol.  56.  No.  219  /  Wednesday.  November  13. 1991  /  Rides  and  Regulations       57755 


564.122  3-Digit  Presort  Tier.  The  3-digit  presort  tier 
consists  of  groups  of  50  or  more  pieces  per  3-digit  area, 
sorted  as  required  by  564.4  and  placed  in  3-digit  or  SCF 
trays.  All  3-digit  trays  must  be  full;  SCF  trays  may  be  less 
than  full.  The  50-piece  minimum  per  3-digit  area 
applies  to  all  classes  of  mail. 

564.123  Residual  Presort  Tier.  '^The  residual  presort  tier 
consists  of  pieces  remaining  after  performing  5-digit 
sortations  under  564.3  (if  applicable)  and  3-digit 
sortations  under  564.4.  The  residual  tier  must  be  sorted 
to  one  of  the  following  three  options: 

a.  Trayed  separately  in  3-digit  ZIP  Code  sequence 
as  described  in  564.521. 

b.  Packaged,  labeled,  and  placed  in  SCF  trays  with 
qualifying  pieces  in  the  3-digit  tier  of  the  mailing  as 
described  in  564.522. 

c.  Physically  separated  by  rate  category  as 
described  in  564.523. 

564.13  Required  Percentage  of  ZIP +4  Barcoded  Pieces 

564.131  85%  Requirement  for  the  Entire  Sf ailing.  At 
least  85%  of  the  total  number  of  pieces  in  a 
packaged-based  ZIP +  4  Barcoded  rate  mailing  must 
bear  the  correct  ZIP+4  barcode  or  delivery  point 
barcode  prepared  as  required  by  530  and  550.  The 
barcodes  may  be  placed  in  either  the  address  block  or 
the  lower  right  corner  of  the  mailpicce  as  required  by 
550.  Each  piece  must  also  bear  either  the  correct 
numeric  ZIP  +  4  code  or  correct  numeric  5-digit  ZIP 
Code  in  the  address. 

564.132  100%  Requirement  for  Pieces  in  5-Digit  Presort 
Tier.     All  pieces  within  the  5-digit  presort  tier  (see 

564.211  and  564.3)  must  bear  the  correct  ZIP+4 
barcode  or  delivery  point  barcode  prepared  as  required 
by  530  and  550.  Each  piece  must  also  bear  either  the 
correct  numeric  ZIP+4  code  or  correct  numeric  5-digit 
ZIP  Code  in  the  address. 

S64  J  Rate  Eligibility 

564  J 1  First-Oass  Mailings 

564  JU  5-Digit  Presort  Tier  (Groups  of  10  or  More  Pieces 
Per  5-Digit  Area  in  5-DigU,  3-Digit,  and  SCF  Trays).    All 

pieces  within  the  5-digit  presort  tier  prepared  under 
564.3  can  qualify  for  the  5-digit  ZIP  +  4  Barcoded  rate. 
Only  pieces  bearing  a  correct  ZIP+4  barcode  or 
delivery  point  barcode  may  be  included  in  this  presort 
tier. 

564.212  3-Digit  Presort  Tier  (Qualifying  Croups  of  50  or 
More  Pieces  Per  3-DigU  Area  in  3-Digit  and  SCF  Trays). 

Within  the  3-digit  presort  tier  prepared  under  564.4. 
pieces  that  bear  the  correct  ZIP+4  barcode  or  delivery 
point  barcode  and  meet  the  requirements  of  550  can 
qualify  for  the  3-Digit  ZIP  +  4  Barcoded  rate;  pieces  that 
do  not  bear  a  ZIP  +  4  barcode  or  delivery  point  barcode 
but  bear  the  correct  numeric  ZIP+4  code  in  the  address 
and  meet  the  requirements  of  540  can  qualify  for  the 


ZIP+4  Presort  rate;  and  other  pieces  qualify  for  the 
Presorted  First-Class  rate. 

564.213  Residual  Presort  Tier.  Within  the  residual 
presort  tier  prepared  under  564.5.  pieces  that  bear  the 
correct  ZIP+4  barcode  or  delivery  point  barcode  and 
meet  the  requirements  of  550  can  qualify  for  the 
nonpresorted  ZIP  +  4  Barcoded  rates  if  they  also  meet 
the  requirements  for  the  card  rates  (see  31 1.1 1. 322,  and 
328).  otherwise  they  can  qualify  for  the  nonpresorted 
ZIP  +  4  rate;  pieces  that  do  not  bear  a  ZIP +  4  barcode  or 
delivery  point  barcode  but  bear  the  correct  numeric 
ZIP  +  4  code  in  the  address  and  meet  the  requirements 
of  540  can  qualify  for  the  nonpresorted  ZIP+4  rate:  and 
other  pieces  qualify  for  the  single-piece  First-Class  rales. 

564.22  (Reserved) 

564.23  Third-Cass  Mailings 

564.231  5-Digit  Presort  Tier  (Groups  of  10  or  More  Pieces 
Per  5-Digit  Area  in  5-Digit,  3-Digit,  and  SCF  Trays).  All 
pieces  within  the  5-digit  presort  tier  prepared  under 
564.3  can  qualify  for  the  S-digit  ZIP  +  4  Barcoded  rate. 
Only  pieces  bearing,  a  correct  ZIP  +  4  barcode  or 
delivery  point  barcode  may  be  included  in  this  presort 
tier. 

564.232  3-Digit  Presort  Tier  (Qualifying  Groups  of  50  or 
More  Pieces  Per  3-Digit  Area  in  3-Digit  and  SCF  Trays). 

Within  the  3-digit  presort  tier  prepared  under  564.4, 
pieces  that  bear  the  correct  ZIP +  4  barcode  or  delivery 
point  barcode  and  meet  the  requirements  of  550  can 
qualify  for  the  3-digit  ZIP  +  4  Barcoded  rate;  pieces  that 
do  not  bear  a  correct  ZIP+4  barcode  or  delivery  point 
barcode  but  bear  the  correct  numeric  ZIP  +  4  code  in 
the  address  and  meet  the  requirements  of  540  can 
qualify  for  the  3/5  ZIP+4  rates;  and  other  pieces  qualify 
for  the  3/5  presort  rates. 

564.233  ResiduaVBasie  Presort  Tier.  Within  the 
residual  presort  tier  prepared  under  564.5,  pieces  that 
bear  the  correct  ZIP+4  barcode  or  delivery  point 
barcode  and  meet  the  requirements  of  550  can  qualify 
for  the  basic  ZIP+4  Barcoded  rates;  pieces  that  do  not 
bear  a  ZIP  +  4  barcode  or  delivery  point  barcode  but 
bear  the  correct  numeric  ZIP+4  code  in  the  address  and 
meet  the  requirements  of  540  can  qualify  for  the  basic 
ZIP+4  rates;  and  other  pieces  qualify  for  the  basic 
presort  rates. 

564.3  Sortation  Requirements~5-0igit  Presort  Tier 

564J1  Minimum  Quantity  Per  5-Digit  Area.  There 
must  be  at  least  10  ZIP+4  barcoded  or  delivery  point 
barcoded  pieces  for  each  5-digit  ZIP  Code  area  in  the 
5-digit  presort  tier.  Only  pieces  with  a  correct  ZIP  +  4 
barcode  or  delivery  point  barcode  are  permitted  in  the 
5-digit  presort  tier.  When  there  are  fewer  than  10  pieces 
for  a  5-digit  ZIP  Code  area,  the  pieces  for  that  5-digit 
area  must  be  placed  in  the  3-digit  presort  tier  or 
residual/basic  presort  tier  of  the  mailing,  or  be 
submitted  in  a  separate  mailing. 
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564  J2  Greupuig  and  Packaging  Re^ircaMiMs 

S64J2I  Grouping/Fackagimg  in  Full  5-Digit  Trays. 
There  are  no  ZIP  Code  grouping  or  packaging 
requirements  for  full  S-digit  trays  except  for  pieces  tiiat 
exceed  the  width  of  trays  where  packaging  may  be  used 
as  the  method  to  mainuin  the  orientation  of  the  pieces 
within  the  trays  as  described  in  561.422.  It  is 
recommended  that  nuil  in  full  S-digit  trays  not  be 
packaged,  except  as  provided  in  361.422.  However, 
mailers  are  permitted  to  package  pieces  in  full  S-digit 
trays  as  provided  in  561.22.  if  packages  are  prepared,  no 
package  labels  are  required. 

564 J22  Grou^mtlFaekagmg  in  FaU  3-Digit  and  FuU  SCF 
Trays.  Within  full  3-digit  and  full  SCF  trays,  pieces  for 
each  S-digit  ZIP  Code  area  contained  in  the  tray  nxust  be 
grouped  together.  Although  it  is  recommended  that 
groups  of  pieces  for  S-digit  ZIP  Code  areas  be  placed  in 
trays  in  numeric  sequence  it  is  not  required  (e.g..  in  a 
tray  containing  pieces  for  ZIP  Codes  I234S  and  12346. 
all  pieces  for  12346  may  be  grouped  in  front  of  the 
pieces  for  12345.  but  it  is  preferred  that  all  pieces  for 
12346  be  placed  behind  the  pieces  for  1234S).  The 
groups  of  pieces  for  different  S-digit  areas  must  be 
delineated  by  either  separator  cards  or  by  packaging. 
Separator  cards  are  the  preferred  n»eihod.  For  pieces 
exceeding  the  width  of  trays  prepared  under  561.422. 
however,  separator  tabs  may  he  used  only  if  cardboard 
separators  are  used  to  maintain  the  orientation  of  pieces 
in  the  trays,  if  packages  are  prepared,  each  package  must 
contain  only  mail  for  a  single  5-digit  area.  Package  labels 
are  not  required  in  full  3-digit  and  full  SCF  (rays. 

564J23  GroHpimg.'Fackaging  in  Less  Than  Full  SCF 
Trays.  Within  less  than  full  SCF  trays,  groups  of  pieces 
for  each  S-digit  ZIP  Code  area  must  be  secured  together 
into  packages  as  described  in  561.22.  Each  package  must 
contain  only  mail  for  a  single  S-digit  area  and  must  be 
labeled  as  a  5-digit  package  as  described  in  561.222. 
Packages  for  the  same  5-digit  ZIP  Code  area  must  be 
grouped  together  in  the  tray.  It  is  recommended  that 
groups  of  packagesjor  S-digit  areas  be  placed  in  trays  in 
numeric  ZIP  Code  sequence. 

564  J3  Traytng  Rcq«ire«iientf-5-0(fK  Prtwrt  Tkr 

564 J3 1  General,  The  requirements  in  S61.4  must  be 
met. 

564  J32  Tray  Sortadon 

a.  S-Digii  Trays.  When  there  are  enough  pieces  to 
the  same  S-digit  destination  to  fill  a  tray  (see  561.43),  a 
S-digit  tray  must  be  prepared  for  that  destination.  Trays 
that  are  not  full  are  prohibited.  Trays  must  be  labeled  as 
follows: 

Lmei:    City,  two-letter  state  abbreviation,  and  5-<Sgit  ZIP 

Coda 
Lme  2r.    Mpoiopram  Class  or  contents  designation  (FCM  or 

X)  ionowad  by  words 'SOQ  Z ♦a  BAnCOOED* 

or*SOOZ*4B/C' 
bre  3:    Nanw  01  maisr  and  a(y  and  two-tottar  i 

at)txevotion  of  mailer's  kxaton 


Exampla: 


DETROIT  MI 

FCM  5DG  Z  +  4  BARCODED 

NB  COMPANY  UNION  SC 


48235 


b.  S-Digit  Trays.  If.  after  preparing  all  possible  full 
5-digit  trays,  there  are  enough  pieces  remaining  to  fill  a 
tray  for  a  3-digit  ZIP  Code  destination,  a  3-digit  tray 
must  be  prepared.  Croups  of  pieces  for  each  5-digit  ZIP 
Code  area  within  the  tray  must  be  delineated  by 
separator  tabs  or  packaging  as  set  forth  in  564.322.  Trays 
that  are  not  full  as  described  in  561.43  are  prohibited. 
Trays  must  be  labeled  as  follows: 

(I)  Unique  SDigit  ZIP  Code  Prefixes 

Line  1 :    City,  two  totter  state  abtyeviation,  and  ufiiqua 

3-digit  prefix  listed  m  Exhibit  122.63d 
Line  2:    Appropriate  class  or  contar^ts  designation  (FCM  or 

3C)  followed  tjy  words  •5DQ  Z**  8ARCO0E0" 

or-5DG  Z-t-4B/C." 
Una  3:    Nanie  of  mailer  and  city  and  two-letter  state 

abty«viation  of  maker's  location 

Exampte: 


PHILADELPHIA  PA 

3C  5DG  Z  +  4  BARCODED 

ROCKET  CO  ROCHESTER  NY 


191 


(2)  Other  3-Digit  ZIP  Code  Prefixes 

Lmei:    Nanw  o(  SCF  and  iwo-letler  state  abbreviation  of 
SCF.  ioitowed  by  3-dHja  prefix  o(  piecaa  m  tray 
(see  Exhibit  122.63c  or  Exhibit  122.63d  tor  name 
of  SCF  serving  3-digit  ZIP  Code  area) 

Line  2:    Appropriate  class  or  contents  designation  (FCM  or 
3C)  followed  by  words  "5D0  Z  ♦a  BARCODED* 
or-50GZi-4aC- 

Line  3:    Name  o(  malar  and  dty  and  two4e(ter  st^e 
abbreviation  o(  mariar's  location 

Exampta: 


NORTHERN  VIRGINIA  VA  221 

3C  SDG  Z  +  4  BARCODED 

ABC  MAILING  CO  ROCHESTER  NY 


c.  SCF  Trays  \ 

(I)  Trays  for  SCFs  Serving  Single  3-Digil  Area.  If. 
after  preparing  all  possible  full  S-digit  and  full  }-digit 
trays,  there  are  pieces  remaining  for  an  SCF  serving  a 
single  3-digit  area  listed  in  Exhibit  122.63c.  that  are  not 
sufficient  lo  fill  a  tray,  they  must  be  placed  in  a  single 
3-digit  SCF  tray.  The  minimum  quantity  of  mail  for  a 
single  3-digi(  SCF  tray  is  10  pieces  for  a  S-digit  ZIP  Code 
area  (sec  564.31).  The  pieces  in  the  tray  must  b«  secured 
into  packages  for  5-digit  areas  and  labeled  as  described 
in  564.323  and  561.22.  If  the  tray  contains  pieces  for 
only  one  S-digit  ZIP  Code  area  served  by  the  SCF.  the 
tray  must  be  labeled  as  a  S-digit  tray  under  564J32a. 
Trays  containing  pieces  for  nnore  than  on«  5-digit  area 
must  be  labeled  as  follows: 


Linal: 


Name  of  tfw  SCF,  twototisr  t 

toMowad  by  3-digrt  ZIP  Coda  p«afe(  of  piacaa  in 

tray  (aee  Exhibit  122.63c) 
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Line  2:    Appropnata  class  or  contents  designation  (FCM  or 
3C)  followed  by  worda  "500  Z  +4  BARCODED* 
or-50GZ*4B/C* 

Line  3:    Name  of  mailer  and  city  «xl  hwo-ieller  < 
abbreviation  of  mailer's  location 
ExamplK 


MID-FLORIDA  FL  327 

FCM  SDG  Z  +  4  BARCODED 
ABC  MAILING  CO  BAKERSHELD 
CA 


(2t  Trays  for  SCFs  Serving  MultipU  3-Digit  Areas. 
If.  after  preparing  all  possible  full  5-dtgit  and  full 
3-digit  trays,  there  are  pieces  remaining  for  one  of  the 
SCFs  serving  more  than  one  3-digit  area  in  Exhibit 
122.63d,  an  SCF  tray  must  be  prepared.  The  minimum 
quantity  of  mail  for  SCF  trays  is  10  pieces  for  a  S-digit 
ZIP  Code  area  (see  564.31).  Groups  of  10  or  more  pieces 
per  S-digit  ZIP  Code  area  within  SCF  trays  must  be 
delineated  by  either  separator  cards  or  packaging  in  full 
trays  (see  564.322).  and  must  be  packaged  and  labeled  in 
less  than  full  trays  (see  564.323  and  561.22).  If  the  tray 
contains  pieces  for  only  one  3-digit  ZIP  Code  at«a 
served  by  the  SCF.  the  tray  must  be  labeled  as  a  3-digit 
tray  under  564.332b.  If  the  tray  contains  pieces  for  only 
one  5-digit  ZIP  Code  area  served  by  the  SCF.  the  tray 
must  be  labeled  as  a  5-digit  tray  under  S64.332a.  Trays 
containing  pieces  for  multiple  3-digit  areas  served  by  the 
SCF  must  be  labeled  as  follows: 

Una  1:    Letters  "SCF.*  followed  by  name  of  SCF, 

Iwo-lettar  state  abbreviation  of  SO=,  and  S-digit 
ZIP  Code  prefix  for  SCF  shown  m  Exhibit  122.63d 

Line  2:    Appropnate  class  or  contents  designation  (FCM  or 
3C)  tolowed  by  words  '50Q  Z  4-4  BAR(X)DED* 
or"50QZ  +  4B/C" 

Line  3:    Name  of  mailer  and  city  and  two-tetter  state 
abbreviation  of  mailer's  tocabon 
Example: 


SCF  SAN  ANTONIO  TX 

3C5DGZ-f-4  B/C 

OR  PATERNO  BIGFOOT  TX 
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564.4  Sertation  Requirements~3-DigU  Presort  Tier 

564.41  Minimum  Quantity  Per  3-DlgU  Area.  There 
must  be  at  least  50  pieces  for  each  3-digit  ZIP  Code  area 
contained  in  the  3-digit  presort  tier.  Residual/basic 
packages  containing  fewer  than  50  pieces  per  3-digit  ZIP 
Code  area  may  be  trayed  with  qualifying  mail  in  SCF 
tra>'s  as  in  564.522.  Such  residual/basic  pieces  are 
considered  part  of  the  residual/basic  presort  tier  for  rate 
qualification  and  documentation  purposes. 

564.42  Giwiping  and  Packaging  Requirements 

564.421  Grouping/Packaging  in  3-Digit  Trays.  There  are 
no  grouping  or  packaging  requirements  for  3-digit  uays 
except  for  pieces  that  exceed  the  width  of  trays  where 
packaging  is  used  as  the  method  to  mainuin  the 
orientation  of  the  pieces  within  the  trays  as  provided  in 
561.421  It  is  recommended  that  mail  in  3-digit  trays  not 
be  packaged  (except  as  in  561.422).  However,  mailers 


are  permuted  to  package  pieces  in  J-dlgit  trays  as 
provided  in  561.22.  If  pieces  are  packaged,  package 
labels  are  not  required. 

Noj*  AH  3-digit  trays  must  be  M  (aee  964.432a  «kJ  561.43) 
and  there  must  be  at  least  50  pieces  for  each  3-digtt  ZIP  Code 
••a  (see  564.41).  if.  due  to  the  sue  of  the  mailpieces.  a  fuutray 
hoicto  teas  than  50  pjacm  and  it  is  not  posa«le  for  a«  the  p«c8s 
for  the  same  3-digit  ZIP  Code  area  to  be  piac«J  m  the  s»ne^ 
the  remaining  piecaa  must  ba  plaoad  «  another  fui  3-dat  »ay  if 
poasibie.  in  a«  mstancea  where  it  ia  not  posa«ie  to  M«iothar 
3-d>git  tray  with  the  pieces  remamng  from  a  fuH  3-digrt  tt-ay  ttw 
remaining  pieces  must  be  placed  in  *)  SCF  6-ay, 

564.422  Grouping/Packaging  in  SCF  Trays 

a.  Full  SCF  Trays.  In  full  SCF  trays,  each  group  of 
50  or  more  pieces  for  a  3-digit  ZIP  Code  area  contained 
in  the  tray  must  be  grouped  together  (see  the  note  in 
564.422b).  Although  it  is  recommended  that  groups  of 
pieces  for  3-digit  ZIP  Code  areas  be  placed  in  trays  in 
numeric  sequence,  it  is  not  required  (e.g.,  in  a  tray 
containing  pieces  for  137  and  138.  it  is  permissible  for 
all  the  pieces  for  138  to  be  grouped  in  front  of  the  pieces 
for  137.  but  it  Is  recommended  that  the  pieces  for  138  be 
placed  behind  the  pieces  for  137).  For  pieces  that  exceed 
the  width  of  trays  and  for  which  packaging  is  used  to 
maintain  the  orientation  of  the  pieces  in  the  tray  as 
described  in  561.422,  the  pieces  in  the  tray  must  be 
packaged  so  that  only  mail  for  the  same  3-digit  ZIP  Code 
area  is  within  a  package.  Otherwise,  packaging  b 
permissible  but  not  required.  Packages  must  contain 
only  mail  for  a  single  3-digit  ZIP  Code  area.  Package 
labels  are  not  required  in  full  SCF  trays. 

b.  Less  Than  FuU  SCF  Trays.  Within  less  than  full 
SCF  trays,  the  groups  of  pieces  for  each  3-digit  ZIP  Code 
area  contained  in  the  tray  must  be  secured  together  into 
packages  as  described  in  561.221.  Each  package  must 
contain  only  mail  for  a  single  3-digit  area  and  must  be 
labeled  as  a  3-digit  package  as  described  in  561.222. 
Packages  for  the  same  3-digit  ZIP  Code  area  must  be 
grouped  together  in  the  tray.  It  is  recommended  that 
groups  of  packages  for  3-digit  areas  be  placed  in  trays  in 
numeric  ZIP  Code  sequence. 

Note:  There  must  be  at  teasi  50  pieces  for  each  quaiiVmo  3-diait 
ZIP  Code  area  (see  56441)  placed  n  SCF  trays.  K^aiters  must 
place  pieces  tor  the  same  3-digrt  ZIP  Code  m  the  same  tray 
whenever  possitiie.  If.  due  to  the  size  of  the  mailpieces,  a  fu»i  tray 
holds  less  than  50  pieces  and  it  «  not  possible  for  an  tn©  pieces 
for  the  same  3-digrt  ZIP  Code  area  to  be  placed  m  the  same  tray 
the  group  of  50  pieces  may  be  split  between  irays.  Splttting  of 
groups  of  50  or  more  pieces  for  a  3 -digit  area  between  trays  v^en 
necessary  to  meet  fuH  tray  requvements  «  564.432  ts  atao 
permissible.  (For  example,  where  450  pieces  f*  a  tray,  and  there 
are  200  pieces  for  137,  225  pieces  for  138.  and  55  pieces  tor 
1 39,  25  pieces  lor  ZIP  Code  1 39  may  be  placed  at  the  erx3  of  one 
SCF  tray  and  30  pieces  m  another  less  than  full  SCF  tray  for 

564.43  Traying  Requirements  j 

564.431  GeneraL    The  requiremeou  in  561.2  must  be 
met. 

564.432  Tray  Sortation 

a.  3-Digii  Trays.  When  there  are  sufficient  pieces 
for  the  same  3Hligit  ZIP  Code  area  to  fill  a  tray,  a  3-digit 
tray  must  be  prepared.  Trays  that  are  not  full  are 
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prohibited.  Each  3-digil  tray  must  contain  at  least  SO 
pieces.  See  also  the  note  in  564.421  concerning  mailings 
where  less  than  50  pieces  may  fill  a  tray.  Trays  must  be 
labeled  as  follows: 

(1)  Unique  SDigit  ZIP  Code  Prefixes 

Linel:    City,  two-letter  state  abtxeviatioo,  and  unique 

3-digit  prefix  listed  m  Exhibit  122.63b 
Line  2:    Appropnate  class  or  contents  designatxyi  (FCM  or 

3C)  Wlowed  by  words  "3DG  Z  ■»-4  BARCODED* 

or'3DG2*4aC- 
Line  3:    Name  of  mailer  and  city  and  two-letter  state 

abt^reviation  of  mailer's  location 

ExampI*: 


BINCHAMTON  NY 

3C  3DG  Z-«-4  BARCODED 

ABC  CO  ROCHESTER  NY 


139 


(2}  outer  3-Diga  ZIP  Code  Prefixes 

Line  1 :    Name  of  SCF  and  two-letter  state  abbreviation  ol 
SCF.  foltowed  by  3-digit  prefix  of  p*ec8S  m  tray 
(see  ExhitHt  122.63c  or  Exhibrt  122.63d  for  name 
of  SCF  serving  3-digit  ZIP  Code  area) 

Une  2:    Appropnate  class  or  contents  designatioo  (FCM  or 
3C)  followed  by  words  '30G  Z  +4  BARCODED" 
or"3DOZ>4BA:" 

Une  3:    Name  of  mailer  and  city  and  two-letter  state 
at}brevtation  of  mailer's  location 

Example: 


NORTHERN  VIRGINIA  VA  221 

3C  3DG  Z-t-4  BARCODED 

ABC  MAILING  CO  ROCHESTER  NY 


b.  SCF  Trays 

(h  SCF  Trays  for  SCFs  Serving  Single  3Digit  Area. 
If.  after  preparing  all  possible  full  3-digit  trays,  there 
are  pieces  remaining  for  an  SCF  serving  a  single  3-digit 
area  listed  in  Exhibit  122.63c  that  are  not  sufficient  to 
fill  a  tray,  they  must  be  placed  in  a  single  3-digit  SCF 
tray.  For  qualifying  mail  the  minimum  quantity  of  mail 
for  a  single  3-digit  SCF  tray  is  50  pieces  (see  564.41).  See 
the  note  in  564.422  for  an  exception  to  the  requirement 
for  50  pieces  in  the  same  tray.  The  pieces  in  the  tray 
must  be  secured  into  3-digit  packages  and  labeled  as 
described  in  564.422  and  561.22.  Single  3-digit  SCF 
trays  must  be  labeled  as  follows: 

bne  1 :    Name  of  SCF.  two-letter  state  abbreviation, 

loUowed  by  3-c)igit  ZIP  Code  prefix  of  p«eces  in 

tray  (see  Exhibit  1 22  63c) 
Line  2:    Appropnate  class  or  contents  designation  (FCM  or 

3C)  foltowed  by  words  "3D0  Z  ^4  BARCODED" 

or-3DGZ*4aC* 
Une  3:    Name  of  mailer  and  city  and  two-letter  state 

abbreviation  of  mailer's  locatKXi 

Example: 


MID-FLORIDA  FL 

FCM  3DG  Z-t-4  BARCODED 

NBT  CO  BAKERSFIELD  CA 
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(base  rated)  pieces  may  contain  fewer  ttian  50  pieces  wt^en  tfie 
residual  preparation  option  in  $64,522  is  used. 

(2f  SCF  Trays  for  SCFs  Serving  Multiple  3-Digil 
Areas.  If.  after  preparing  all  possible  full  3-digit  trays, 
there  are  pieces  remaining  for  one  of  the  SCFs  listed  in 
Exhibit  122.63d  serving  more  than  one  3-digit  area,  an 
SCF  tray  must  be  prepared.  The  minimum  quantity  of 
qualifying  mail  for  an  SCF  tray  is  50  pieces  for  a  3-digit 
area  (see  564.41).  See  the  note  in  564.422  and  the  note  to 
this  section  for  exceptions  to  the  requirement  for  50 
pieces  per  3-dig;it  area  in  the  same  tray.  If  the  tray 
contains  pieces  for  only  one  3-digit  ZIP  Code  area 
served  by  the  SCF.  the  tray  must  be  labeled  as  if  it  were  a 
3-digit  tray  as  specified  in  564.432a.  Trays  containing 
pieces  for  multiple  3-digit  areas  served  by  the  SCF  must 
be  labeled  as  follows: 

Line  1:    Letters  "SCF."  followed  by  name  of  SCF. 

two-letter  state  abbreviabon  of  SCF,  and  3-digit 

ZIP  Code  prefix  for  SCF  shown  m  Exhibit  122.63d 
bne  2:    Appropriate  class  or  contents  designation  (FCM  or 

3C)  followed  by  words  "300  Z  ■••4  BARCODED" 

or  "3DG  Z*4  B.C" 
bne  3:    Name  of  mailer  and  city  and  two-letter  state 

at)t)revtation  of  mailer's  location 

Example: 


SCF  SAN  ANTONIO  TX 
FCM  3DG  Z-t-4  BARCODED 
ABC  CO  PHILADELPHIA  PA 
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Note:  Single  3-digit  SCF  trays  containing  onty  residual/bastc 


Note:  When  ttw  residual  preparation  option  m  564.522  is  used. 
SCF  trays  containing  only  residual/ basic  pieces  may  contain 
fewer  than  50  pieces. 

564.5  Sortation  Requirements-Residual/Basic  Presort 
Tier 

564.51  Oeflnition       of       ResidualBasic       Pieces. 
Residualbasic    pieces    are    pieces    remaining    after 

performing  sortations  under  564.3  (5-digit  presort  tier) 
and'or  564.4  (3-digit  presort  tier).  Accordingly,  there 
are  always  fewer  than  50  pieces  for  the  same  3-digit  ZIP 
Code  area  within  the  residual  portion  of  the  mailing. 

564.52  Sortation  Requirements  for  Residual/Basic  .Mail. 

Residualbasic  pieces  must  be  prepared  in  one  of  the 
following  three  ways. 

S64J21  Option  I:  ZIP  Code  Sequencing  and  Listing. 

Under  this  option,  residual  pieces  must  be  placed  in 
residual  trays,  in  3-digit  ZIP  Code  sequence.  Pieces  in 
less  than  full  residual  trays  must  be  secured  in  3-digit 
packages  and  labeled  as  a  3-digit  package  as  provided  in 
361.22.  Mailers  must  provide  a  listing  by  3-digit  area  of 
the  various  rate  qualification  categories  as  described  in 
S64.624a  (see  also  564.2).  Trays  must  be  labeled  as 
(bllcws: 

bne  1:    Word  "RESIDUAL"  fonowed  by  3-digit  ZIP  Code 

range  of  pieces  m  tray 
bne  2:    Appropnate  class  or  contents  designation  (FCM  or 

3C  as  acoropnate)  foltowed  by  words  "ZIP  '*-4 

BARCODED" 
Line  3:    Nanw  of  mailer  and  city  and  tviro-letter  state 

at)br8viation  of  mailer's  location 
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Exampie: 


RESIDUAL  010-590 
FCM  ZIP +  4  BARCODED 
XYZ  CORP  BIGFOOT  TX 


5i4J22  Option  2:  Placement  in  SCF  Trays  with  Qualifying 
Mail.  Under  this  option,  whenever  there  is  more  than 
one  piece  to  a  3-digit  area,  residual  pieces  must  be 
secured  in  3-digii  packages  and  labeled  as  3-digit 
packages  as  described  in  561.22.  Residual  3-digit 
packages  (containing  fewer  than  50  pieces  for  a  3-digtt 
area)  and  residual  single  pieces  must  be  placed  in  SCF 
trays  containing  qualifying  3-digit  pieces  (groups  of  50 
or  more  pieces  per  3-digit  ZIP  Code  area)  wherever 
possible.  Where  there  is  no  SCF  tray  containing 
qualifying  3-digit  mail,  an  SCF  tray  containing  only  a 
residual  piece,  package,  or  packages  must  be  prepared. 
SCF  trays  containing  only  residual  mail  must  be 
prepared  and  labeled  in  the  same  way  as  SCF  trays 
containing  qualifying  3-digit  mail  as  described  in 
564432b. 

564J2J  Option  3:  Physical  Separation  by  Rate 
Qualification.  Under  this  option,  residual  pieces 
bearing  correct  ZIP +  4  barcodes  or  delivery  point 
barcodes  must  be  separately  trayed  from  residual  pieces 
without  correct  ZIP -1-4  or  delivery  point  barcodes. 
Pieces  thai  do  not  bear  ZIP +  4  barcodes  or  delivery 
point  barcodes  must  be  further  separated  so  that  pieces 
bearing  a  correct  numeric  ZIP +  4  code  in  the  address 
and  meeting  the  requirements  of  540  are  separately 
trayed  from  other  pieces.  Within  each  of  the  resulting 
trays,  the  pieces  must  be  separated  into  groups  of  100 
pieces.  The  groups  of  100  must  be  delineated  by 
separator  cards  (see  561.3).  When  the  tray  is  full, 
nothing  further  is  required.  When  the  tray  is  less  than 
full,  pieces  must  also  be  secured  into  packages  in 
accordance  with  561.221  within  each  group  of  100 
pieces.  When  there  are  less  than  100  pieces  in  a  group  at 
the  end  of  the  last  tray  for  any  of  the  three  types  of  trays 
(those  containing  the  ZIP -1-4  barcoded  or  delivery  point 
barcoded  pieces,  those  containing  the  pieces  with 
correct  numeric  ZIP -I- 4  codes  meeting  the  require- 
ments of  540.  and  those  containing  other  pieces)  the 
actual  number  of  pieces  in  the  group  must  be  written  on 
the  separator  card.  The  total  number  of  residual  pieces 
in  each  rate  category  must  be  added  to  the  summary 
portion  of  the  documentation  required  in  564.625. 
Option  3  residual  trays  must  be  labeled  as  follows: 

a.    Trays   Containing   ZlP-t-4   or   Deli\-ery   Potm 
Barcoded  Mail 

Line  t:     Word  "RESIDUAL" 

bne  2:    Appropriate  class  or  contents  designation  (FCM  or 

3C  as  aopropnate)  followed  tiy  words  "ZIP  ^4 

BARCODED" 
Line  3:    Name  of  maiier  and  city  and  l«M>-4etter  stats 

abbreviation  of  mailer's  location 
Example: 


RESIDUAL 

3C  ZIP -I- 4  BARCODED 

XYZ  CORP  AUSTIN  TX 


b.  Trays  Containing  Pieces  Sot  ZlP-*'4  o-  Delivery 
Point  Barcoded  But  Bearing  Correct  .S'umeric  ZIP4-'4 
Code  in  Address  and  Meeting  Requirements  of  540 

bne  1:    Word  "RESIDUAL" 

Line  2:    Approonate  class  or  contents  desigriation  (FCM  or 

3C)  followed  by  words  "ZIP  •!•  4" 
bne  3:    Name  of  maiter  and  crty  and  two-ietter  stale 
abbreviation  of  mailer's  location 
Example: 


RESIDUAL 

FCM  ZIP -I- 4 

XYZ  CORP  AUSTIN  TX 


c.  Trays  Containing  Pieces  Sot  ZIP-i-4  or  Delivery 
Point  Barcoded  and  Sot  Qualifying  for  ZIP  4-  4  Rates 

Line  1:    Word  "RESIDUAL" 

Line  2:    Appropriate  class  or  contents  designation  (FCM  or 

3C 
Line  3:    Name  of  maiier  *>d  city  and  two-letter  state 
abbreviation  of  mailer's  location   i 
Example:  | 


RESIDUAL 

FCM 

XYZ  CORP  AUSTIN  TX 


564.6  Documenution  Requirements 


564.61  When  Not  Required.  The  documentation 
described  in  564.62  is  not  required  if  every  piece  in  the 
mailing  bears  the  correct  ZIP +  4  barcode  or  correct 
delivery  point  barcode  and  either  of  the  following 
applies: 

a.  Postage  is  affixed  to  each  piece  at  the  exact  rate 
of  postage  for  which  it  qualifies. 

b.  Each  piece  in  the  mailing  is  of  identical  weight 
and  the  trays  in  each  presort  tier  are  physically 
separated  from  each  other  at  the  time  of  nuiling  to 
allow  weight  verification  of  postage. 

Note:  This  condition  cannot  apply  if  option  2  for  preparation  of 
residual  mail  (564.522)  IS  used.  k-  p-  ~.  w- 

564.62  When  Required 

564.621  Criteria.  Except  for  mailings  described  in 
564.61.  the  following  information  must  be  provided 
with  each  mailing.  The  format  detailed  in  564,622. 
564.623.  564.624,  and  564.625  must  be  followed.  At  the 
mailer's  option,  additional  information  showing  the 
trays  in  which  the  pieces  appear  may  also  be  included. 

564.622  Information  Required  for  5-Digit  Presort  Tier 
Sorted  Under  564  J 

a.  Listing 

(h  The  documentation  must  list  the  number  of 
pieces  to  each  5-digii  ZIP  Code  area  under  a  column 
heading  that  indicates  the  rate  of  postage  for  which  the 
pieces  qualify  based  upon  the  class  of  mail  (First-Qass 
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S-digit  ZIP-«-4  Barcoded  rate,  or  third-class  S-digit 
ZIP-»-4  Barcoded  rate). 

(2)  The  documentation  must  show  a  cumulative 
line  total  at  the  end  of  each  S-digit  line  listing.  This  is  the 
total  of  all  pieces  listed  for  the  particular  5-digit  area 
plus  all  the  pieces  listed  for  preceding  S-digit  areas. 

b.  Column  TouUs.  The  total  number  of  pieces 
listed  in  each  of  the  5-digit  line  listings  must  be  shown 
following  the  entry  for  the  last  S-digit  ZIP  Code  area  in 
the  5-Digit  presort  tier  of  the  mailing. 

564.623  Information  Requirtd  for  3-Digu  Presort  Tier 
Sorted  Under  564.4 

a.  Listing.  For  each  group  of  50  or  more  pieces  to  a 
3-digit  ZIP  Code  area  placed  in  3-digit  or  SCF  trays,  the 
documentation  must  list  by  3-digit  ZIP  Code: 

(H  S umber  of  ZlP-*-4  Barcoded  or  Delivery  Point 
Barcoded  Pieces.  These  must  be  listed  under  a  column 
heading  that  indicates  the  rate  for  which  they  qualify 
based  upon  the  class  of  mail  submitted  (First-Class 
3-digit  ZIP +  4  Barcoded  rate,  or  third-class  3-digit 
ZIP-^4  Barcoded  rate). 

1 2)  S umber  of  Pieces  Without  a  ZIP  4- 4  Barcode  or 
Delivery  Point  Barcode  Bearing  a  Correct  Numeric 
ZIP  4- 4  Code  and  Meeting  Requirements  of  540.  These 
must  be  listed  under  a  column  heading  that  indicates  the 
rate  for  which  they  qualify  based  upon  the  class  of  mail 
submitted  (First-Class  ZIP ■♦■4  Presort  rate,  or  third-class 
3  5  ZIP -^  4  rate). 

<3}  Sumber  of  Pieces  Without  ZIP  4- 4  Barcode  or 
Delivery  Point  Barcode  ,\ot  Qualifying  for  ZIP  4-4  Rates. 
These  must  be  listed  under  a  column  heading  that 
Indicates  the  rate  for  which  they  qualify  based  upon  the 
class  of  mail  submitted  (First-Class  Presorted  First-Class 
rate,  or  third-class  3/5  presort  rate). 

Note:  This  column  includes  pieces  *»ith  a  5-digrt  numenc  ZIP 
Code  as  well  as  pieces  wlt^o^it  a  ZIP  ♦  4  or  delivery  point  barcode 
tfiat  contain  a  correct  numenc  ZIP  ♦  4  code,  but  do  not  meet  t^e 
OCR  readability  requirements  m  540  . 

(4)  Cumulative  Line  Total.  This  is  the  total  of  all 
pieces  listed  for  the  particular  3-digit  area  plus  all  the 
pieces  listed  for  preceding  3-digit  areas. 

b.  Column  Totals.  The  total  number  of  pieces  in 
each  of  the  rate  category  column  listings  in 
564.623a{l)  through  S64.623a(3)  must  be  shown  follow- 
ing the  entries  for  the  last  3-digit  ZIP  Code  area  in  the 
3-digit  presort  tier  of  the  mailing. 

564.624  Information  Required  for  ResiduaVBasic  Presort 
TUr  Sorted  Under  564  J 

a.  Pieces  Sorted  Under  Option  I:  ZIP  Code 
Sequencing  and  Listing 

(I)  Listing.  For  each  group  of  less  than  50  pieces  to 
a  3-digit  ZIP  Code  area,  mailers  must  list  by  3-digit  ZIP 
Code: 

(a)  Sumber  of  ZIP  4-4  Barcoded  or  Delivery  Point 
Barcoded  Pieces.  These  must  be  listed  under  a  column 
heading  that  indicates  the  rate  for  which  they  qualify 
based  upon  the  class  of  mail  (First-Class  Nonpresorted 
Barcoded  rate  if  qualified  for  the  card  rate,  or  First-Class 


Nonpresorted  ZIP-»-4  rates  if  other  than  a  card,  or 
third-class  basic  ZIP +  4  Barcoded  rate). 

(b)  S' umber  of  Pieces  Without  ZIP  4-4  Barcode  or 
Delivery  Point  Barcode  Bearing  Correct  ZIP  4- 4  Sumeric 
Code  and  Meeting  Requirements  of  540.  These  must  be 
listed  under  a  column  heading  that  indicates  the  rate  for 
which  they  qualify  based  upon  the  class  of  mail 
(First-Class  Nonpresorted  ZIP +  4  rates  or  third-class 
basic  Z  IP -^  4  rate). 

(ct  Sumber  of  Pieces  Without  ZIP  4- 4  Barcode  or 
Delivery  Point  Barcode  Sot  Qualifying  for  ZIP  4- 4  Rates. 
These  must  be  listed  under  a  column  heading  that 
indicates  the  rate  for  which  they  qualify  based  upon  the 
class  of  mail  (First-Class  single-piece  rate  or  third-class 
basic  presort  rate). 

Note:  This  column  includes  pieces  with  a  5-d>grt  numenc  ZIP 
Code  as  well  as  pieces  without  a  ZIP  >  4  or  deiiveiy  point  barcode 
that  cootan  a  correct  numenc  ZIP  ♦  4  code,  bot  do  not  meet  the 
OCR  readability  requirements  m  540. 

(d)  Cumulative  Line  Totals.  This  is  the  total  of  all 
pieces  listed  for  the  particular  3-digit  area  plus  all  the 
pieces  listed  for  preceding  3-digit  areas. 

t2}  Column  Totals.  The  total  number  of  pieces  in 
each  of  the  rate  category  column  listinp  in 
S64.624a(l)(a)  through  S64.624a(l)(c)  must  be  shown 
following  the  entries  for  the  last  3-digit  ZIP  Code  area  in 
the  residuaL'basic  presort  tier.  See  Exhibit  564.624a. 

b.  Pieces  Sorted  Under  Option  2:  Placement  in  SCF 
Trays  with  Qualifying  Mail.  The  3-digit  ZIP  Code  listing 
and  the  totals  described  in  S64.624a.  must  be  provided 
for  the  nonqualifying  groups  of  less  than  SO  pieces  for  a 
3-digif  area  that  are  placed  in  SCF  frays  (see  564  522). 
This  listing  must  either  be  presented  in  a  separate. 
residuaLbasic  presort  tier  section  of  the  documentation 
as  illustrated  in  Exhibit  564.62 4a.  or  be  incorporated,  in 
ZIP  sequence,  in  a  combined  3-digit  and  residual/basic 
presort  tier  section  in  the  documentation  as  illustrated 
in  Exhibit  S64.624b. 

c.  Pieces  Sorted  Under  Option  3:  Physical  Separation. 
No  listing  is  required  for  the  residual  portion  prepared 

as  described  in  564.523.  The  manual  counts  of  pieces  in 
the  trays  for  each  rate  category  of  residual,  however, 
must  be  added  to  the  summary  section  of  the 
documentation  as  described  in  564.625.  See  Exhibit 
564624c. 


564.625  Summary 

a.  Permit  Imprint  .Mattings 

(1)  Rate  Summary.  This  summary  must  list  each 
rate  category  at  which  any  pieces  in  the  mailing  are 
claimed  from  the  applicable  column  totals  in  the  S-digit. 
3-digit.  and  residuaL'basic  presort  tier  documentation 
sections.  (For  residuabbasic  mail  sorted  under  Option  3 
(564.523).  this  information  is  obtained  from  the  manual 
counts  of  pieces  in  the  separate  trays  for  each  rate 
category.)  For  each  rate  category  listed,  the  summary 
must  show:  the  total  number  of  pieces  claimed:  the 
applicable  rate  of  postage:  and  the  postage  charges  for 
that  rate  category.  A  grand  total  of  the  postage  charges 
for  all  the  rate  categories  in  the  entire  mailing  must  also 


Federal  Register  /  Vol.  56.  No.  219  /  Wednesday.  November  13. 1991  /  Rule^  and  Regulations 


57781 


be  shown.  This  grand  total  shows  the  amount  of  postage 
to  be  deducted  from  the  permit  imprint  account. 

(2)  Percentage  of  Barcoded  Pieces  Summary.  The 
summary  must  list  the  total  number  of  pieces  in  the 
mailing  that  bear  a  ZIP+4  barcode  or  delivery  point 
barcode  meeting  the  requirements  of  550  and  show  the 
total  number  pieces  that  do  not.  The  percentage  of 
ZIP  +  4  barcoded  or  delivery  point  barcoded  pieces  in 
the  mailing  must  be  shown. 

b.  First-  and  Third-Class  Metered  and  Precanceled 
Stamp  Mailings 

(I)  Rate  Summary.  This  summary  must  list  each 
rate  category  at  which  any  pieces  in  the  mailing  are 
claimed  from  the  applicable  column  totals  in  the  5-digit. 
3-digit,  and  residuaL'basic  presort  tier  documentation 
sections.  (For  residuaLbasic  mail  sorted  under  Option  3 
(564.523).  this  information  is  obtained  from  the  manual 
counts  of  pieces  in  the  separate  trays  for  each  rate 
category.)  For  each  rate  category  listed  the  summary 
must  show:  the  total  number  of  pieces  claimed:  the 
amount  of  additional  postage  due  for  each  piece  at  that 
rate  category  (when  the  amount  of  postage  affixed  is  less 
than  the  rate  of  postage  owed);  and  the  total  postage  due 
for  pieces  claimed  at  that  rate  (the  total  number  of 
pieces  at  that  rate  category  times  the  amount  of  postage 
due  per  piece).  A  grand  total  of  the  additional  postage 
charges  due  for  all  the  rate  categories  in  the  entire 
mailing  must  also  be  shown.  This  grand  total  shows  the 
amount  of  postage  that  must  be  affixed  to  the  mailing 
I  statement  or  paid  through  an  advance  deposit  account. 


(2)  Percentage  of  Barcoded  Pieces  Summary.  This 
summary  must  list  the  toul  number  of  pieces  in  the 
mailing  that  bear  a  ZIP •♦•4  barcode  or  delivery  point 
barcode  meeting  the  requirements  of  550  and  the  total 
number  pieces  that  do  not.  The  percentage  of  ZIP  +  4 
barcoded  or  delivery  point  barcoded  pieces  in  the 
mailing  must  also  be  shown. 


570  Mailing 

Automation-compatible  mailings  must  be  presented  for 
acceptance  by  the  Postal  Service  as  provided  for  the 
specific  class  of  mail  by  370. 450.  and  650. 


580  Postage  Payment 

Postage  for  automated  mail  must  be  paid  as  provided  for 
the  specific  class  of  mail  by  380.  460.  and  660.  Mailers 
must  annotate  the  mailing  statement  required  to  be 
submitted  with  each  mailing  with  the  appropriate 
Chapter  5  section  under  which  the  mailing  was 
prepared  (562.1.  562.2.  563.1.  563.2.  or  564  as  appro- 
priate). This  section  number  must  be  written  in  the 
upper  right  corner  of  the  from  of  the  mailing  statement. 


590  Ancillary  Services 

Ancillary  services  are  provided  to  automated  mail  as 
provided  for  the  specific  class  of  mail  by  390.  470.  and 
690. 
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Exhibit  561.421a.  Pieces  That  Fit  Trays 


Exhibit  561.421b.  Pieces  That  Exceed  the  Height  of  Trays 
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Rubber  Banding 


Exhibit  561.422a,  Pieces  That  Exceed  the  Width,  But  Not  the  Height,  of  Trays, 
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Separator  Card 


Rubber  Banding 


Exhibit  561.422b,  Pieces  That  Exceed  the  Width  and  Height  of  Trays 
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Exhibit  561.431,  Full  Tray 

Pieces  That  Do  Not  Exceed  the  Height  or  Width  of  Trays 
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DOCUNfENTATION  -  FIRST-CIASS  ZIP  ♦  4  BASCODED  RATE 

PERMTTIMPRINT 

PACKAGE-BASED  MAILING 

OPTION  1  and  OPTION  2a  -  Seiivendiig  and  Listing  of  R«si4«al 


5-DIGrr  PRESORT  TIER 


Zl££QdfiS 

12345 

16324 

17303 

30564 

40231 

Totals 


3-DIGIT  PRESORT  TIER 

3-Digit  ZIP+4 


ZIP 

Code^ 

155 

163 

304 

306 

401 

Totals 


Barcoded  Rate 

gJP  ^  4  RarmHoH^ 
410 
105 
315 
454 
355 
1639 


RESIOUAL^BASICTIER 


ZIP 

321 
402 
705 
Totals 


NonpresoTted 
ZIP  -f  4  Rate 

glP  *  4  RarmH«>H) 

36 

20 

79 


5-Digit 
ZIP-»4Baiood«iRste 

454 
118 
111 
522 
460 
1665 


ZIP  +  4  Presort 
Rate 

0 
0 

1 
1 
a 

2 


Nonpresorted 
ZIP  4- 4  Rate 

mot  7IP.^  Rarryv<n/I)' 
0 

0 
1 
1 


Cumulaiive 
Total 

454 

572 

683 
1205 
1665 


Presort  First-Class 
Rate 

IS 

4 

6 
24 

32 

80 


Single  Piece 
Rrst-Ciass  Rate 

2 

S 

-Z 

14 


Cumulative 
IdtaL 

425 
534 
855 

1334 
1721 


Cumulative 

Total 

38 

63 

94 


Exhibit  561.432,  Full  Tray 
Pieces  Exceeding  the  Width  But  Not  the  Height  of  Trays 


SUMMARY 


Total  5-Digit  ZIP  ■•■  4  Barcoded  Rate  1 665 

Total  3-Digit  ZIF-f  4  Barcoded  Rate  1639 

Total  ZIP  +  4  Presort  Rate  2 

Total  Presort  First-Class  Rate  80 

Total  Nonpresorted  ZIP  •»■  4  Rate  80 

Total  Single  Piece  Rata  PiarA^  14 
TOTAL  POSTAGE  DUE  FOR  MAILING 

Total  Pieces  With  a  ZIP  ■•■  4  Barcode: 
TotaUPieces  Without  a  7IP  ■..  4  R;^rffM<ft; 
TOTAL  PIECES  IN  THE  MAILING: 

Percentage  of  ZIP  ■»■  4  Barcoded  Pieces: 


Postage  Rate 

0.233 
0.239 
0.242 
0.248 
0.276 
0.29 


3383 

_az 

3480 


Postage 
Cbaiafis 

$387,945 
391.721 
.484 
19.84 
22.09 
4-06 
$826.13 


97.21% 


Does  ilQI  include  pieces  prepared  with  a  window  in  the  barcode  clear  zone. 
Includes  pieces  prepared  with  a  window  in  the  barcode  dear  zone. 


Exhibit  564.624a 
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DOCUMENTATION  -  FIRST-CLASS  ZIP  +  4  BARCODED  RATE 

PERMTTIMPRINT 

PACKAGE-BASED  MAILING 

OPTION  2b  -  Listing  Residual  in  ZIP  Sequence  with  Qualifying  Mail 


S-DtGrr  PRESORT  TIER 


5-Digit 

ZIP+4  Barcoded  Rate 

Cumulative 

Zia£fidfis 

(ZIP+4  Barcoded^ 

Iota) 

12345 

454 

454 

16324 

118 

572 

17303 

111 

683 

30564 

522 

1205 

40231 

iSfl 

1665 

Totals 

1665 

3-DIGIT  PRESORT  TIER 


ZIP 

Codes 

155 

163 

304 

306 

321 

401 

402 

ZQ& 

Totals 


3-DigaZIP+4 
Barcoded 
Rate  (ZIP+4 

410 
105 
315 
454 

0 
355 

0 
_Q 
1639 


Nonpresorted 
ZIP-(4 
Rate  (ZIP+4 
Barcoded) 

0 

0 

0 

0 
36 

0 
20 

2a 

79 


ZIP  +  4  Presort 

Presort  Rate 

(Not  ZIP+4 

Barcoded)' 

0 

0 

1 
1 

0 
0 
0 

a 

2 


Presorted 
Rrst-Class 
(Not  ZIP+4 

15 
4 
5 

24 

0 

32 

0 

_fl 

80 


Nonpresorted 
ZIP +  4  Rate 
(Not  ZIP+4 

0 
0 
0 
0 
0 
0 
0 

1 
1 


Single 
Piece  Rate 
(Not  ZIP+4 
Barcoded^" 

0 

0 

0 

0 

2 

0 

5 

_z 

14 


Cumulative 
Total 

425 

534 

855 
1334 
1372 
1759 
1784 
1815 


SUMMARY 

Total  5-Digit  ZIP  +  4  Barcoded  Rate  1 665 

Total  3-Digit  ZIP  +  4  Barcoded  Rate  1 639 

Total  ZIP  +  4  Presort  Rate  2 

Total  Presorted  First-Class  Rate  80 

Total  Nonpresorted  ZIP  +  4  80 

Total  SInolft  Pit^ra  Rata  U 
TOTAL  POSTAGE  DUE  FOR  MAILI^4G 


Postage  Rate 
(Par  Piwfl) 

0.233 
0.239 
0.242 
0.248 
0.276 
0.29 


Total  Pieces  With  a  ZIP  +  4  Barcode:  3383 

Total  Pieces  Without  a  7IP  ♦  4  Rarr«Hft-  _^ 

TOTAL  PIECES  IN  THE  MAILING:  3480 

Percentage  of  ZIP  +  4  Barcoded  Pieces  In  the  Mailing  97^1  % 


Does  tlQI  include  pieces  prepared  with  a  window  in  the  barcode  clear  zone. 
Includes  pieces  prepared  with  a  window  in  the  barcode  clear  zone. 


Postage 
Charges 
$  387.945 
$391,721 
.484 
19.84 
22.08 
406 
$826.13 


Exhibit  564.624b 
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DOCUMENTATION  -  FIRST-CLASS  ZIP  +  4  BARCODED  RATE 

PERMTTIMPRINT 

PACKAGE-BASED  MAILING 

OPTION  3  -  Physical  Separation  of  Residual 


5-DIGIT  PRESORT  TIER 


5-Digit 

ZIP 

ZIP+4  Barcoded 

Cumulative 

Cfidaa 

(ZIPt4Barwd«d) 

Total 

12345 

454 

454 

16324 

118 

572 

17303 

111 

683 

30564 

522 

1205 

40231 

isa 

1665 

Totals 

1665 

3-DIGIT  PRESORT  TIER 


3-Digit 

ZIP  +  4 

Presort 

ZIP-14  Barcoded 

Presort 

First-Class 

ZIP 

Rate 

Rate 

Rate 

Cumulative 

Codes 

(ZiPt4Barwd94) 

IN9t2IPt4Barwde<J)* 

(Not2IP+4BarK«l«J)" 

Ifilal 

155 

410 

0 

15 

425 

163 

105 

0 

4       • 

534 

304 

315 

1 

5 

855 

306 

454 

1 

24 

1334 

401 

355 

& 

32 

1721 

Totals 

1639 

2 

80 

SUMMARY 

Postage 
Rate 
(P9r  Piew) 

Postage 

Total  5-Digit  ZIP  +■  4  Barcoded  Rate 

1665 

0.233 

$387,945 

Total  3-Digit  ZIP  •»-  4  Barcoded  Rate 

1639 

0.239 

391.721 

Total  ZIP  +  4  Presort  Rate 

2 

0.242 

.484 

Total  Presort  First-Class  Rate 

80 

0.248 

19.84 

"•  Total  Nonpresorted  ZIP  +  4  Rate 

80 

0.276 

22.08 

**•  Total  Single  Piece  Rate  Pieces 

14 

0.29 

4.06 

TOTAL  POSTAGE  DUE  FOR  MAILING 

$826.13 

***  Total  Pieces  With  a  ZIP  ■+  4  Barcode: 

3383 

"•  Total  Pieces  Wrthout  a  ZIP  +  4  Barcode: 

97 

• 

"•  TOTAL  PIECES  IN  THE  MAILING: 

3480 

'  Peocentage  of  ZIP  +  4  Barcoded  Pieces: 


97.21% 


Does  NOT  include  pieces  prepared  with  a  window  in  the  barcode  dear  zone. 

Includes  pieces  prepared  with  a  window  in  the  barcode  dear  zone. 

Obtained  from  or  includes  manual  counts  of  groups  of  100  pieces  as  described  in  DMM  564.523  and 

564.624c. 


Exhibit  564.624c 
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€61.223  Combination  of  Rates.  Postage  for  mailings  that 
include  pieces  subject  to  pound  rates  and  pieces  subject 
to  minimum  per-piece  charges  may  be  paid  by  meter 
stamp.  Postage  may  also  be  paid  by  permit  imprint 
under  a  manifest  mailing  system,  optional  procedure,  or 
alternate  mailing  system  procedure  when  authorized  by 
the  general  manager,  rates  and  c  lass  i  Heat  ion  center  (see 
i45.7. 145.8.  and  145.9). 

661.23  Single-Piece  Weight.  The  weight  of  a  single 
piece  must  be  entered  on  the  appropriate  mailing 
statement  as  "nonidenticar  whenever  a  mailing 
contains  pieces  having  different  weights.  In  addition,  the 
mailer  must  complete  the  appropriate  items  on  the 
mailing  statement  as  usual  to  show  the  pounds  and/or 
pieces  and  the  corresponding  postage  amounts  at  the 
applicable  rate  levels,  and  the  total  pounds,  pieces,  and 
postage  for  the  entire  mailing.  Bulk  third-class  mailings 
of  nonidentical  weight  pieces  may  be  paid  by  permit 
imprint  only  after  specific  authorization  by  the  general 
manager,  rates  and  classification  center  (see  145.7. 
t45.8.orl45.9). 

661J  Bulk  Mailings  at  ZIP-l-4  and  ZIP  +  4  Barcoded 
Rates 

661J1  Permit  Imprint.    See  145. 

661JII  Identical-Weight  Pieces.  Identical-weight 
mailings  may  have  postage  paid  by  permit  imprinL 
Mailings  at  the  3/5  ZlP  +  4,  basic  ZIP  +  4.  5-digit  ZIP  +  4 
Barcoded.  3-digit  ZIP  +  4  Barcoded.  and  basic  ZIP  +  4 
Barcoded  rates  must  be  accompanied  by  the  documenta- 
tion required  in  624.446.  624.546.  and  624.645  or.  if 
Chapter  5  preparation  is  used,  by  562.16. 562.25. 563.16. 
563.24.  or  564.6. 

661JI2  Nonidentical-Weight  Pieces.  Pieces  of 
nonidentical-weight  may  be  paid  by  permit  imprint 
only  under  a  manifest  mailing  system,  optional 
procedure,  or  alternate  mailing  system  procedure 
authorized  by  the  general  manager,  rates  and  classiHca- 
lion  center  (see  145.7. 145.8.  and  145.9). 

66  U2  Meter  Stamps 

661321  General.  Meters  may  be  used  to  pay  postage  for 
mailings  of  both  identical  weight  and  nonidentical 
weight  pieces.  Postage  may  be  paid  by  either  of  the 
methods  described  in  661.322  and  661.323  (see  144  for 
additional  information  on  postage  meters). 

66 1 J  22  Correct  Postage  Affixed  to  Each  Piece 

a.  315  ZlP-h4  and  Basic  ZlP-t-4  Mailings.  Pieces 
qualifying  for  the  3/5  ZIP  +  4  rate,  the  3/5  presort  rate, 
the  basic  ZIP  +  4  rate,  and  basic  presort  rate  are  each 
metered  at  the  rate  for  which  they  qualify.  (See  624.24. 


628. 13.  and  628.24  for  documentation  requirements,  or. 
if  Chapter  5  is  used.  562.16  and  562.25.) 

b.  ZIP-*-4  Barcoded  Mailings.  Pieces  qualifj'ing  for 
the  5-digit  ZIP  +  4"  Barcoded  rate,  the  3-digit  ZIP  +  4 
Barcoded  rate,  the  basic  ZIP  +  4  Barcoded  rate,  the  3-5 
ZIP  +  4  rate,  the  3/5  presort  rate,  the  basic  ZIP  +  4  rate, 
and  the  basic  presort  rate  are  each  metered  at  the  rate 
for  which  they  qualify.  (See  624.24.  628.13.  and 
628.34  for  documentation  requirements,  or.  if  Chapter 
5  is  used.  563.16.  563.24.  or  564.6.) 

66IJ23  Lowest  Rate  in  Mailing  Affixed  to  Each  Piece 

a.  35  ZlP-t'4  and  Baste  ZIP 4-4  Mattings.  All 
pieces  may  have  metered  postage  affixed  at  the  3/5 
ZIP  +  4  rate.  Additional  postage  for  pieces  subject  to  the 
basic  presort  rate  must  be  determined  from  the 
documentation  required  to  be  submitted  with  each 
mailing  as  specified  in  624.24.  628.13.  628.24.  or  if 
Chapter  5  is  used.  562.16  or  562.25.  The  total  additional 
postage  must  be  paid  by  a  meter  strip  affixed  to  the  back 
of  the  mailing  statement  required  to  accompany  the 
mailing,  or  through  an  advance  deposit  account  as 
provided  in  Handbook  F-l,  524. 

b.  ZlP-t-4  Barcoded  Mailings 

{I)  Where  a  5-digit  presort  tier  is  included  in  the 
mailing,  all  pieces  may  have  metered  postage  affixed  at 
the  5-digit  ZIP +  4  Barcoded  rate.  Additional  postage  for 
pieces  subject  to  the  3-digit  Barcoded  rate,  basic 
Barcoded  rate.  3/5  ZIP+4  rate.  3/5  presort  rate,  basic 
ZIP  +  4  rate,  and  basic  presort  rate,  must  be  determined 
from  the  documentation  required  to  be  submitted  with 
each  mailing  as  specified  in  624.24.  628.13,  and  628.34. 
or  if  Chapter  5  is  used.  563.16.  563.24.  or  564.6.  The 
total  additional  postage  must  be  paid  by  a  meter  strip 
affixed  to  the  back  of  the  mailing  statement  required  to 
accompany  the  mailing,  or  through  an  advance  deposit 
account  as  provided  in  Handbook  F-l,  524. 

(2;  Where  a  mailing  prepared  under  628.36.  563. 1 . 
563.2.  or  564  does  not  include  a  5-digit  presort  tier,  all 
pieces  may  be  metered  at  the  3-digit  ZIP  +  4  Barcoded 
rate,  and  additional  postage  for  pieces  subject  to  the  3'S 
ZIP  +  4  rate,  3>'5  presort  rate,  basic  Barcoded  rate,  basic 
ZIP  +  4  rate,  and  basic  presort  rate,  must  be  determined 
from  the  documentation  and  paid  as  described  above. 

661 324  Neither  Loweu  Rate  Nor  Correct  Pottage  Affixed 
to  Each  Piece 

a.  General.  Where  it  is  not  practicable  for  the 
mailer  to  (1)  affix  the  exact  postage  to  each  piece  as 
prescribed  in  661.322  or  (2)  to  affix  the  lowest  postage 
rate  to  all  pieces  in  the  mailing  as  prescribed  in  661.323. 
postage  for  the  mailing  is  affixed  to  all  pieces  as  provided 
in  661.324b  and  661.324c. 

Exct»tton:  N  precanceied  stamps  are  not  availab»e  at  either  tfie 
lowest  rate  or  at  the  exact  rats  of  postage  for  ZIP  >4  and  ZIP  *A 
Barcoded  rate  maiiings.  t^e  procedures  m  661.33  may  be 
followed  for  precanceied  stamp  mailings  at  these  rates  provided 
the  same  (denomination  of  precanceied  stamp  is  affixed  to  each 
piece  m  the  mailing. 

b.  Adding  Postage.  Additional  postage  must  be 
paid  based  on  the  difference  between  the  lowest  rate 
affixed  to  any  piece  in  the  mailing  and  the  appropriate 
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rate  for  each  rate  level  in  the  mailing.  No  refund  is  paid 
on  any  piece  where  postage  is  affixed  at  a  rate  higher 
than  the  lowest  rate  claimed  for  or  affixed  to  any  piece. 
For  example,  if  a  ZIP+4  Barcoded  mailing  contains 
pieces  bearing  ZIP+4  Barcoded  postage.  3/5  presort  rate 
postage.  3/5  ZIP+4  posuge.  and  basic  ZIP  +  4  postage, 
postage  for  the  mailing  is  assessed  based  on  the 
difference  between  the  ZIP+4  Barcoded  rate  and  the 
rate  for  which  each  piece  qualifies  according  to  the 
documentation  required  for  ZIP+4  Barcoded  rate 
mailings. 

c.  Payment.  The  total  additional  postage  must  be 
paid  by  a  meter  strip  affixed  to  the  back  of  the  mailing 
statement  that  must  accompany  the  mailing,  or  through 
an  advance  deposit  account  as  provided  in  Handbook 
F-l. 

66U3  Precanceied  Stamps  or  Precanceied  Stamped 
Envelopes.  The  requirements  described  in  661.32  also 
apply  to  mailings  with  precanceied  postage.  (See  143  for 
additional  information  on  precanceied  postage  meth- 
ods.) Mailers  at  ZIP  +  4  and  ZIP  +  4  Barcoded  rates 
should  be  advised  that  precanceied  stamps  may  not  be 
available  at  all  applicable  rate  denominations. 
Precanceied  stamp  mailers  may  affix  a  nondenominated 
precanceied  stamp  (if  available)  to  each  piece  in  the 
mailing,  or  a  precanceied  stamp  of  a  denomination  less 
than  the  applicable  ZIP+4  barcoded  rate  (provided  the 
precanceied  stamps  do  not  contain  an  inappropriate  rate 
marking)  to  each  piece  in  the  mailing.  The  same 
denomination  of  stamp  must  be  affixed  to  each  piece  in 
the  mailing.  Mailers  must  pay  the  additional  postage 
totaling  the  difference  between  the  face  value  of  the 
precanceied  stamp  and  the  amount  of  actual  postage 
owed  for  each  piece  in  the  amount  documented  under 
624.24.  628.13.  and  628.34.  or  563.16.  563.24.  or  564.6. 
The  total  additional  postage  must  be  paid  by  a  meter 
strip  affixed  to  the  back  of  the  mailing  statement 
required  to^  accompany  the  mailing,  or  through  an 
advance  deposit  account  as  provided  in  Handbook  F-l, 
524. 


662  Mailing  Statements 

662.1  General.  The  mailer  must  complete,  sign,  and 
present  a  mailing  statement  with  each  third-class 
mailing  for  which  postage  is  paid  using  a  permit  imprint 
or  claimed  at  any  bulk  rate.  The  mailer  must  use  the 
appropriate  Postal  Service  form  or  a  facsimile  approved 
by  the  postmaster  of  the  office  of  mailing. 

662J  Mailer  Responsibility.  The  mailer  is  responsible 
for  proper  payment  of  postage.  See  1 1 1.32. 


663  Computation  Standards 

663.1  Weight 

663.11  General.  Express  all  weights  as  decimal  pounds 
(e.g..  1.125  pound)  rather  than  as  pounds  and  ounces. 
Round  weigihu  as  directed  below.  For  purposes  of  this 
section,  the  "round  off"  instruction  requires  increasing 


the  last  digit  to  be  retained  by  1  if  the  digit  to  its  right, 
which  is  not  to  be  reuined.  is  5  or  greater;  if  it  is  4  or 
less,  the  last  digit  retained  is  unchanged.  (For  example, 
rounding  off  3.376  to  two  decimal  places  yields  3.38: 
while  3.374  yields  3.37.) 

663.12  Rate  Application 

663.12!  Single-Piece  Rates 

a.  Pieces  Weighing  4  Ounces  or  Less.  For  pieces  not 
exceeding  4  ounces  (0.25  pound),  the  single-piece 
third<lass  rate  is  charged  per  ounce  or  fraction  thereof, 
based  on  the  weight  of  each  addressed  piece.  For  postage 
purposes,  any  fraction  of  or  over  an  ounce  is  charged  as 
a  whole  ounce.  The  minimum  postage  per  addressed 
piece  is  that  chargeable  for  a  piece  weighing  1  ounce 
(0.0625  pound). 

b.  Pieces  Weighing  More  Than  4  Ounces  But  Less 
Than  16  Ounces.  For  pieces  weighing  more  than  4 
ounces  (0.25  pound),  but  not  more  than  16  ounces  (1 
pound),  the  single-piece  third-class  rate  is  charged  per 
2-ounce  (0.125  pound)  unit  or  fraction  thereof,  based  on 
the  weight  of  each  addressed  piece.  For  postage 
purposes,  any  fraction  of  an  ounce  over  a  2-ounce  step  is 
charged  as  2  ounces.  The  minimum  postage  per 
addressed  piece  weighing  more  than  4  ounces  but  not 
more  than  6  ounces  (0.375  pound)  is  that  chargeable  for 
a  piece  weighing  6  ounces. 

663.122  Keys  and  Identification  Devices.  The  rate  for 
keys  and  identification  devices  is  charged  per  2-ounce 
(0.125  pound)  unit  or  fraction  thereof  for  pieces 
weighing  less  than  16  ounces  (1  pound),  based  on  the 
weight  of  each  addressed  piece.  For  postage  purposes, 
any  fraction  of  an  ounce  over  a  2-ounce  step  is  charged 
as  2  ounces.  The  minimum  postage  per  addressed  piece 
is  that  chargeable  for  a  piece  weighing  2  ounces. 

663.123  Bulk  Rates 

a.  Pieces  weighing  0.2067  pound  (3.3067  ounces) 
or  less,  or  0.2082  pound  (3.3314  ounces)  or  less  at 
nonprofit  rates,  are  subject  to  the  minimum  applicable 
rate  per  addressed  piece. 

b.  Pieces  weighing  more  than  0.2067  pound 
(3.3067  ounces),  or  more  than  0.2082  pound  (3.3314 
ounces)  at  nonprofit  rates,  are  subject  to  a  per-piece 
charge  plus  a  per-pound  charge  based  on  the  weight  of 
the  addressed  piece. 

663.13  Weight  of  a  Single  Piece 

663.131  Computeuion 

a.  Identical-Weight  Bulk  Mailings.  In  a  bulk  or 
presort  rate  mailing  of  identical-weight  pieces,  compute 
the  average  weight  of  a  single  piece  by  weighing  a 
sample  group  of  at  least  10  randomly  selected  pieces  and 
dividing  the  total  sample  weight  by  the  number  of  pieces 
in  the  sample.  Express  the  weight  of  a  single  piece  in 
decimal  pounds  rounded  off.  if  necessary,' 'to  four 
decimal  places.  (Note  that  t  ounce  equals  0.0625 
pound.) 
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DEPARTMENT  OF  EDUCATION 

Cooperative  Demonstration  Program 
(Correctional  Education) 

AOCNCV:  Department  of  Education. 

ACTION:  Notice  of  proposed  priorities, 
required  activities,  selection  criteria, 
and  other  requirements  for  Grants  to  be 
made  in  Fiscal  Year  1992. 

SUMMARY:  The  Secretary  proposes 
priorities  for  awards  to  be  made  in  fiscal 
year  (FY)  1992  using  funds  appropriated 
in  FY  1991  under  the  Cooperative 
Demonstration  Program,  which  is 
authorized  by  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act.  as  amended  (Perkins 
Act).  Under  the  proposed  absolute 
priority,  funds  under  this  competition 
would  be  reserved  for  applications 
proposing  to  demonstrate  model  projects 
that  would  expand  or  improve  access  to 
quality  vocational  education  programs 
for  individuals  in  correctional 
institutions.  The  Secretary  intends  to 
invite  particularly  those  applications 
that,  within  the  absolute  priority  of 
correctional  institutions,  incorporate  the 
use  of  video  and  other  technology  to 
deliver  educational  training  or  services. 
The  Secretary  also  proposes  to  impose 
requirements  related  to  the  proposed 
priorities  and  other  matters,  and 
proposes  to  use  new  selection  criteria  in 
evaluating  only  applications  submitted 
for  this  competition. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1991. 

AOORESSes:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Gail  M.  Schwartz,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4518  Switzer 
Building.  Washington.  DC.  20202-7242. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  M.  Schwartz.  Telephone:  (202)  732- 
3892.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  DC.  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  The 

Cooperative  Demonstration  Program 
provides  financial  assistance  for.  among 
other  things,  model  projects  providing 
improved  access  to  quality  vocational 
education  programs  for  individuals  who 
are  members  of  special  populations, 
including  individuals  in  correctional 
institutions.  This  program  activity  is 
authorized  by  section  420A(a){l)  of  the 
Perkins  Act,  as  amended  by  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  Amendments 


of  1990  (Pub.  L  No.  101-392. 104  Stat.  753 
(1990)). 

The  Secretary  wishes  to  highlight,  for 
potential  applicants,  that  this  program 
can  help  further  the  purposes  of 
AMERICA  2000,  the  President's 
education  strategy  to  help  America 
move  itself  toward  the  National 
Education  Goals.  Specifically,  the 
program  can  contribute  to  the 
President's  objective — as  stated  in 
Track  111  of  the  AMERICA  2000  strategy 
('Transforming  Anierica  into  'A  Nation 
of  Students'"}— of  reviewing  current 
federal  job  training  efforts  and 
identifying  successful  ways  of 
motivating  and  enabling  individuals  to 
receive  the  comprehensive  services, 
education,  and  skills  necessary  to 
achieve  economic  independence.  The 
Corrections  Education  program  also 
directly  supports  National  Education 
Goal  5— ensuring  that  every  adult 
American  will  be  literate  and  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

The  designation  of  correctional 
education  as  a  priority  under  the 
Cooperative  Demonstration  Program  is 
based  on  the  critical  need  in  this  area, 
which  is  described  in  the  Senate 
Committee  Report  accompanying  the 
fiscal  year  1991  appropriations  as 
follows: 

The  Committee  is  concerned  over  the 
illiteracy  problem  pervading  our  Nation's 
adult  and  juvenile  correctional  facilities.  Of 
the  approximately  1  million  persons 
incarcerated  in  prisons,  jails,  and  juvenile 
correctional  facilities,  an  estimated  80 
percent  lack  a  high  school  diploma  and  more 
than  75  percent  are  functionally  illiterate.  [S. 
Rep.  No.  950.  lOlst  Cong..  2d  Sess.  285  (1990)] 

The  development  and  implementation 
of  projects  that  provide  "live  work" 
experience  for  criminal  offenders  to  help 
meet  the  needs  of  the  institution  and 
provide  job  skills  and  literacy  training 
for  offenders,  can  facilitate  their 
successful  reentry  into  society  and 
reduce  the  likelihood  of  their  return  to 
the  criminal  justice  system.  Upon 
release  from  correctional  facilities,  ex- 
offenders  have  limited  opportunities  for 
meaningful  employment.  Many  youth 
and  adults  who  return  to  the  community 
lack  necessary  basic  life  skills,  including 
the  job  seeking  and  retention  skills 
needed  to  obtain  employment.  Without 
basic  literacy  and  job  skills,  it  is 
unlikely  that  these  persons  will  be 
effectively  reintegrated  into  the 
community. 

The  Secretary  will  announce  the  Tinal 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 


determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Priorities 

Absolute  Priority 

Under  34  CFR  part  105(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  projects  that  will  demonstrate 
model  projects  providing  expanded  or 
improved  access  to  quality  vocational 
education  for  individuals  in  correctional 
institutions.  These  projects  must  enable 
offenders  to  provide  "live  work"  to  the 
institution  and  to  make  a  transition 
successfully  from  institutional 
environments  to  community  settings. 
The  projects  must  include  life  skills,  job 
skills  and  literacy  training  and  must 
involve  cooperation  between  private 
and  public  agencies. 

Invitational  Priority 

Under  34  CFR  75.105  (c)(1),  the 
Secretary  intends  to  invite  applications, 
within  the  above  absolute  priority,  for 
projects  that  incorporate  the  use  of 
video  and  other  technologies  to  deliver 
educational  training  or  services.  These 
technologies  could  be  particularly 
appropriate  to  use  in  a  variety  of 
components  of  a  correctional  education 
program  such  as: 

(a)  Tutor  training: 

(b)  Teacher  inservice  education;  or 

(c)  Alternative  degree  programs  that 
lead  to  a  diploma  or  certificate  of 
accomplishment. 

Required  Activities 

The  Secretary  further  proposes  to 
require  that  any  project  funded  under 
this  competition — 

(a)  Expand  or  improve  existing 
vocational  education  programs  in 
correctional  institutions; 

(b)  Use  a  curriculum  that  includes 
literacy  and  basic  skill  training, 
integrates  academic  content  with 
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vocational  oontent.  axtd  provides  fat 
"live  work". 

(c)  Use  a  combination  of  transitional 
services  and  activities  that  will  assist 
criminal  xrffenders  to  make  the 
transition  from  institution  to  the 
community^  including  job  placement 
assistance,  career  counseling,  and  in- 
house  work  experience  that  can  be  used 
after  redeem  from  ■  oorrecAional  fadHty; 

(d)  Coordinate  with  comnranfty 
agencies  fumi^ing  transitionBl 
supportive  services  to  criminal  offendera 
after  their  release  from  correctional 
insHhrtiona.  such  as  individual  end 
family  oounsering,  housing  amietanoe, 
transportation,  and  social/cultural 
activities; 

(e)  Inohide  a  well-deeigned  etafF 
inawvioe  education  component  to 
ensure  the  effective  impleraentatiow  of 
the  program; 

{f)  Address  the  special  learning  needs 
of  alt  offenders,  including  men.  women, 
youth,  and  those  who  are  disabled  or 
elderly; 

(g)  Include  evakiation  es  an  integral 
part  of  the  project  that  will  prodoce  the 
kind  <^data  appropriate  for  the 
Department  of  Education's  Prograia. 
Effectiveness  Panel  {PEPi;  and 

(h)  Be  of  direct  service  to  individuala 
enrolled  in  the  project 

For  the  purpose  of  this  project  the 
term  "criminal  offender"  means  any 
individual  who  is  dharged  with  or 
convicted  of  any  criminal  offense, 
including  a  youfli  offender  era  jjawuile 
offender.  The  term  "correctional 
institution"  means  any  jail,  reformatory, 
work  farm,  4e4eotioB  oenlar  or  hatfway 
hoote.  ciinimiMiity-faBaed  rahabditatian 
center,  or  any  other  stmdar  iastitntkn 
designed  for  the  oonfianneaft  or 
rehabilitation  of  criminai  oCCeaders.  The 
tern  "live  work"  meaas  work  periqnned 
by  a  cruniaal  efSeader  during 
incarceration  iaa  correctional 
institution  that  provides  the  crisitoial 
offender  with  iob  skills,  end  that  serves 
the  needs  «f  the  con«ctional  iastiUitioa. 
The  tena  "Pn^raa  Effectiveness  Panel" 
means  a  pand  of  experts  ia  the 
evaluation  of  education  programs  «od  ia 
other  areas  of  education,  who  are 
appointed  by  the  Secretary,  and  who 
review  and  assign  scores  to  i^rograats 
accoR^  to  the  criteria  in  34  CFR  786.12 
or  787.12. 

Criteria  for  Evaluating  AppDcatioas 

For  the  fiscal  year  1992graat 
competition  under  the  Cooperative 
Demonstration  Program  (Correctional 
Education)  only,  the  Secretary  proposes 
to  use  the  following  selection  criteria 
and  to  assign  points  to  the  selection 
criteria  as  indicated: 


(a)  Program  foctort.  (IS  points)  The 
Seoretarjr  raviews  the  quality  of  the 
proposed  pro^  to  asaess  die  extent  to 
which  the  proposed  project  will 
proviile — 

(1)  Vocational  sad  siihiic 
education  to  neet  coiraat  and  projected 
occupational  needs. 

(2)  Poit-niease  trsnaittoBal  services 
and  follow-up  assistance;  and 

(3)  For  staff  in-servioe  education. 

(b)  Educational  significance,  (10 
points)  The  Secretary  reviews  eedi 
application  to  determine  the  extent  to 
which  the  applioant  proposes — 

(1)  Project  obfactives  that  contribute 
to  the  improvement  of  education; 

(2)  To  use  unique  and  innovative 
techniques  to  produce  benefits  that 
address  ediicatioiial  problems  and 
needs  that  are  at  natJonai  aignificance; 
and 

(3)  To  base  the  proposed  project  on 
successfully  designed,  established,  and 
operated  model  vocational  educatioa 
programs  that  include  oonponenta 
similar  to  theoompooeots  required  by 
this  program,  as  evidenced  by  empirical 
data  that  demonstrates  impact  from 
those  pragmas  in  such  factors  as — 

(i)  Student  perfonnanoe  and 
achievement, 

(ii)  GEO  ooufiation.  and 

(iiij  Post  release  en^aloynent  and/or 
enrollment  ia  educatioa  or  training 
programs. 

(c)  Pla»  of  4>pecatioa.  ffiD  poiate)  Hie 
Secretary  revie%ii«  each  application  io 
determine  the  quality  of  the  plan  of 
operation  lor  the  praiect  including — 

(1)  lite  quality  of  tive  project  design, 
especially  tin  establishment  of 
measuvable  oiijectives  iw  the  pi«|ect 
that  are  based  on  the  prefect's  overall 
goals; 

(2)  The  eKteol  to  which  the  plaa  of 
management  is  effective  and  ensures 
proper  and  efficient  admini&tration  of 
the  project  over  the  award  period.Vb 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(4)  I}ie  quality  of  the  applicanfs  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicaot  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  iiattonal 
origin,  gender,  age.  or  disability. 

(d)  Evotuaton  pian.  t20  pomts^  The 
Secretary  reviews  eadi  application  to 
determine  the  quality  of  the  project's 
evaioation  plaa  Including  thie  extent  to 
which  the  plan — 

(1)  Is  deaify  explained  and  is 
appropriate  to  the  project; 

(2)  Provides  for  an  assessment  of  the 
effectiveness  of  the  program  in 


improving  student  osftoeans.  The 
assessment  risouid  involve  comparison 
of  this  program  to  other  existing 
educatioa  and  training  proynais  or  to 
no  treatment  for  individaaU,  as 
appropriate; 

(3)  Is  designed  to  produce  findings 
that,  if  positive  and  significant,  can  be 
used  in  submission  of  aa  application  to 
the  Department's  fVogram  Efiectiveness 
Panel.  (Review  criteria  for  the  ftogram 
Effectiveness  Panel  are  provided  in  94 
CFR  788.12): 

(4)  Provides  for  a  random  assignment 
evaluation  design,  unless  circumstaiwes 
prevent  it, 

(5)  Provides  for  an  assessment  of  the 
efficiency  of  fl«  program's  replication 
efforts,  indmfmg  dissemination 
activities  and  technical  assistance 
provided  to  odier  projects;  and 

(6)  Includes  fonnative  evahistion 
activtties  to  help  assess  program 
management  Improve  program 
operations. 

(e)  DemonstraUon  and  disscminotjon. 
(10  points)  The  Secretary  reviews  eadi 
application  for  information  to  determiBe 
the  efficiency  of  the  plan  for 
demonstrating  and  disseminating 
information  about  project  activities  and 
results  throughout  the  project  period, 
including — 

(1)  High  quality  In  the  design  of  the 
demonstration  and  dissemination  plan; 

(2)  Identification  af  tacget  groups  and 
provisions  for  pubUcliiitg  the  project  at 
the  local,  State,  and  national  kvds  by 
conducting  or  delivering  presentations 
at  conferences,  workshops,  and  other 
professional  meetings  and  by  prc^ring 
materials  for  journal  articles, 
newsletters,  and  brochures: 

(S)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  sietbods  and  tecbnlques,  mdi  «s 
by  inviting  them  to  observe  project 
activities: 

(4)  A  description 'Of  the  typea  of 
materials  the  applicant  pfains  to  aake 
available  to  help  others  replicate  project 
activities  and  the  metboda  iot  making 
the  aaaleiials  available;  and 

(5)  {^visions  for  assisting  others  to 
adopt  and  auccess&iily  isipleaMnt  the 
project  or  n»tbods  asid  technt^oes  asod 
by  the  project. 

(t]iCeypentmmei  (UpoiHtsJ 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  appbcant  plans  to  use 
on  the  project  induding — 

(i)  The  qualifications,  ia  relation  to 
projed  requirements,  of  the  project 
director 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
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other  key  personnel  to  be  used  in  the 
project,  including  the  third-party 
evaluaton 

(iii)  the  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (n(l)(>)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  project 
management  and  in  fields  related  to  the 
objectives  of  the  project:  and 

(ii]  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contain  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project:  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
project  equipment  and  facilities. 

(h)  Adequacy  of  resources  and 
commitment.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project.  The 
Secretary  considers  the  extent  to  which 
the- 

(i)  Facilities  that  the  applicant  plans 
to  use  are  adequate;  and 

(ii)  Equipment  and  supplies  that  the 
applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Use  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of  the 
public  and  private  sectors:  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  ends. 

Other  Requirements 

Cost-sharing  requirements 

(a)  A  recipient  of  an  award  under  this 
competition  shall  provide  not  less  than 


25  percent  of  the  total  cost  (the  sum  of 
the  Federal  and  non-Federal  shares)  of 
the  project  it  conducts  under  this 
program. 

(b)  In  accordance  with  subpart  G  of  34 
CFR  part  74,  the  non-Federal  share  may 
be  in  the  form  of  cash  or  in-kind 
contributions,  including  the  fair  market 
value  of  facilities,  overhead,  personnel, 
and  equipment. 

(Authority:  20  U.S.C  2420a(b)(2)) 

Purchase  of  Equipment 

The  projects  funded  under  this 
competition  may  not  expend  Federal 
funds  for  equipment  as  defined  in  34 
CFR  74.132  and  80.32. 

Dissemination 

The  projects  funded  under  this 
competition  must  disseminate  their 
results  in  a  marmer  designed  to  improve 
the  training  of  teachers,  other 
instructional  personnel,  counselors,  and 
administrators  who  are  needed  to  carry 
out  the  purposes  of  the  Act. 

(Authority:  20  U.S.C.  2420a(d)) 
Evaluation  Requirements 

(a)  Each  grant  recipient  shall  provide 
and  budget  for  a  third-party  evaluation 
of  grant  activities. 

(b)  The  evaluation  must  include  both 
a  formative  and  summative  evaluation 
of  the  program's  operations.  The 
summative  evaluation  must  determine 
the  effectiveness  of  the  program  in 
improving  student  outcomes  while 
utilizing  a  random  assignment  design, 
unless  circumstances  prevent  it. 

(c)  The  evaluation  must  be  based  on 
student  achievement,  completion,  and 
placement  rates,  and  replication  efforts, 
such  as  technical  assistance  provided  to 
other  projects  and  the  dissemination  of 
information  and  material  about  or 
resulting  from  the  project. 

(Authority:  20  U.S.C.  2420a) 
Intergovenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Paperwork  Reduction  Act  of  1980 

These  priorities  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will  submit 
a  copy  of  the  proposed  priorities  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)). 

These  priorities  would  affect  the 
following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
State  educational  agencies,  local 
educational  agencies,  postsecondary 
educational  institutions,  institutions  of 
higher  education,  and  other  public  or 
private  non-profit  agencies,  institutions. 
or  organizations.  The  Secretary  needs 
and  uses  the  information  to  determine 
whether  proposed  projects  are  likely  to 
meet  identified  national  needs.  The 
annual  public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  90  hours  per  response  for  100 
respondents,  including  the' time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priority, 
selection  criteria,  required  activities, 
and  other  requirements. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period  in  Room  4512,  Mary  E. 
Switzer  Building,  330  C  Street,  SW.. 
Washington.  DC.  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Program  Authority:  20  U.S.C.  2420a. 
(Catalog  of  Federal  Domestic  Assistance 
Number  B4.199  Cooperative  Demonstration 
Program) 

Dated:  August  23. 1991. 
Lamar  Alexander. 
Secretary  of  Education. 
(PR  Doc.  91-27281  Filed  11-12-91;  8:45  am] 
•NXINO  cooc  40oe-ei-M 
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Department  of 
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Services  Program;  Notice  of  Proposed 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  363 
RtN1»20-AAM 

Th«  State  Supported  Emptoyment 
Servicas  Program 

AOCNCv:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  implementing  the 
State  Supported  Employment  Services 
Program  authorized  under  title  Vi.  part 
C  of  the  Rehabilitation  Act  of  1973,  as 
amended,  in  order  to  clarify  certain 
program  requirements  and  make  other 
changes  that  are  needed  to  increase 
program  effectiveness  and  flexibility. 
The  changes  to  the  regulatory  provisions 
contained  in  this  NPRM  will  advance 
the  national  education  goal  of  adult 
literacy  and  lifelong  learning  by 
assisting  individuals  with  severe 
handicaps  to  acquire  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy.  The  State  Supported 
Employment  Services  Program  assists 
individuals  with  severe  handicaps,  for 
whom  competitive  employment  would 
have  been  unlikely,  to  acquire  the  skills 
and  experience  needed  to  achieve  and 
maintain  employment  in  the  community. 
DATES:  Comments  must  be  received  on 
or  before  December  30, 1991. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Neil  C.  Carney, 
Commissioner,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
room  3225  Mary  E.  Switzer  Building. 
Washington.  DC  20202-2899. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Isbister.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
room  3228  Mary  E.  Switzer  Building. 
Washington.  DC  20202-2899.  Telephone: 
(202)  732-1297.  Deaf  and  hearing 
impaired  individuals  may  call  (202)  732- 
2848  for  TDD  services. 
SUPPtfMENTARV  INFORMATION:  The 
Secretary  published  a  Notice  of  Intent  to 
Regulate  (NOIR)  the  State  supported 
Employment  Services  Program  on 
February  13, 1990  {55  FR  5132).  The 
NOIR  provided  an  opportunity  for 
interested  parties  to  recommend  to  the 
Secretary  the  types  of  burden  reduction 
that  would  most  improve  program 
e^iciency  and  effectiveness  and  to 


suggest  particular  regulatory  provisions 
that  warrant  removal  or  revision  prior  to 
the  publication  of  specific  proposed 
regulations.  A  discussion  of  the  major 
issues  raised  by  these  comments 
follows. 

Supported  Employment  Formula  Grant 
Program 

The  Rehabilitation  Act  Amendments 
of  1986  authorize  the  formula  grant  State 
Supported  Employment  Services 
Program.  This  program  provides  grants 
to  assist  States  in  developing  and 
implementing  collaborative  programs 
with  appropriate  public  agencies  and 
private  nonprofit  organizations  to 
provide  rehabilitation  services  leading 
to  supported  employment  for  individuals 
with  severe  handicaps. 

The  statute  defines  "supported 
employment"  to  mean  competitive  work 
in  an  integrated  work  setting  with  on- 
going support  services  for  individuals 
with  severe  handicaps  who  traditionally 
have  been  unable  to  perform 
competitive  work  or  who  have 
performed  competitive  work  only 
intermittently.  It  includes  transitional 
employment  for  individuals  with  chronic 
mental  illness.  The  on-going  support 
services  authorized  under  this  part  are 
time-limited  and  are  referred  to  as 
"traditionally  timelimited  post- 
employment  service."  Individuals  in 
supported  employment  also  need  on- 
going support  services  of  an  extended 
nature  to  maintain  competitive 
employment  in  a  particular  job.  These 
on-going  support  services  are  referred  to 
as  "extended  services"  and  must  be 
tinanced  from  other  funding  sources. 

Major  differences  between  the  current 
regulations  and  the  NPRM  are: 

(1)  In  terms  of  the  eligibility  of  an 
individual  with  severe  handicaps  for 
supported  employment  services  under 
the  Title  VL  part  C  program,  the  NPRM 
clarifies  in  S363.3(ai  that  each  individual 
must  Hrst  be  determined  to  be  an 
"individual  with  handicaps"  in 
accordance  with  current  law  and  the 
criteria  in  34  CFR  361.31  and  thus  to  be 
eligible  for  the  State  Vocational 
Rehabilitation  Services  Program.  The 
purpose  of  this  change  is  to  ensure  that 
the  State  Supported  Employment 
Services  Program  is  viewed  as 
supplementary  to  the  State  Vocational 
Rehabilitation  Services  Program  for 
those  individuals  with  severe  handicaps 
for  whom  supported  employment  is  an 
appropriate  vocational  outcome  rather 
than  a  totally  distinct  program  that 
would  require  a  separate  eligibility 
determination. 

(2)  Three  changes  are  proposed  in 
S  363.4,  which  specifies  authorized 
supported  employment  services.  The 


first  proposed  change  clarifies  in 
paragraph  (a)  that  any  supplementary 
evaluation  of  an  individual's  potential 
for  supported  employment  that  is  done 
under  this  program  can  be  done  only 
after  the  individual's  eligibility  for  the 
State  Vocational  Rehabilitation  Services 
Program  has  been  determined.  The 
second  proposed  change  clarifies  in 
paragraph  (c)  (1)  that  any  vocational 
rehabilitation  service  authorized  in  34 
CFR  361.42  can  be  provided  under  this 
program  if  needed  to  maintain  an 
individual's  job  stability  in  supported 
employment.  The  third  proposed  change 
amends  paragraph  (c)  (3)  to  authorize 
the  availability  of  discrete  post- 
transition  services  from  the  designated 
State  unit  if  these  services  are  needed  to 
maintain  the  individual's  job  placement 
and  are  unavailable  from  an  extended 
services  provider.  The  purpose  of  this 
regulatory  change  is  to  make  available 
to  individuals  in  supported  employment 
the  same  kind  of  services  that  are 
available  under  the  State  Vocational 
Rehabilitation  Services  Program  as  post- 
employment  services  to  individuals  who 
have  been  successfully  rehabilitated  in 
placements  other  than  supported 
employment. 

(3)  The  NPRM  would  remove  all 
regulatory  provisions  relating  to 
planning  grants  in  current  SS  363.5. 
363.10(b).  and  363.51(b)  because 
planning  grants  under  this  program  were 
authorized  by  statute  in  fiscal  year  1987 
only.  These  provisions  are  therefore 
obsolete. 

(4)  The  NPRM  in  proposed  S  363.5(a) 
would  amend  the  specification  of 
Education  Department  General 
Administrative  Regulates  (EDGAR)  that 
are  applicable  to  this  program  by 
removing  from  the  list  regulations  that 
are  no  longer  applicable  [Parts  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education.  Hospitals,  and 
NonproBt  Organizations)  and  78 
(Education  Appeal  Board)]  and  by 
adding  new  regulations  that  were 
developed  since  the  publication  of  final 
regulations  for  this  program  in  1987.  The 
added  regulations  are  Part  80  (Uniform 
Adminisbative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments).  Part  81 
(General  Education  Provisions  Act — 
Enforcement).  Part  82  (New  Restrictions 
on  Lobbying).  Part  85  [Govemmentwide  ' 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)],  and  Part  86  (Drug  Free 
Schools  and  Campuses). 

(5)  The  NPRM  in  proposed  9  363.5(c) 
would  make  applicable  to  the  State 
Supported  Employment  Services 
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Program  certain  additional  regulatory 
provisions  governing  the  State 
Vocational  Rehabilitation  Services 
Program  in  34  CFR  part  361  in  order  to 
ensure  that  the  requirements  for 
supported  employment  services  under 
the  two  programs  are  more  consistent. 
These  regulations  cover  the  eligibility 
requirements  in  S  361.31,  certification 
requirements  in  S  361.35,  case  record 
requirements  in  S  361.39.  scope  of 
authorized  vocational  rehabilitation 
services  in  8  361.42,  and  the  financial 
needs  provisions  in  S  361.47(a). 

(6)  Two  changes  are  proposed  in  the 
definition  of  "competitive  work"  in 
proposed  9  363.6(c)(2)(i).  (The 
definitions  for  this  program,  currently 
located  in  9  363.7,  are  relocated  to 
proposed  9  363.6  in  this  NPRM.)  The 
current  requirement  that  individuals  in 
supported  employment  must  average  a 
minimum  of  20  hours  of  work  per  week 
per  pay  period  at  the  time  of  job 
placement  would  be  removed.  The 
proposed  regulations  would  make  the 
"20  hour  requirement"  an  outcome 
standard  that  must  be  met  at  the  time  an 
individual  with  severe  handicaps  makes 
the  transition  to  extended  services  and 
that  must  be  maintained  for  a  minimum 
of  60  consecutive  days  in  order  for  there 
to  be  a  successful  case  closure  by  the 
designated  State  unit.  Prior  to  transition, 
the  regulations  would  not  require  any 
minimum  hourly  standard  of  work  in 
supported  employment.  This  change 
would  enable  a  greater  number  of 
individuals  with  severe  handicaps  who 
are  presently  not  able  to  receive 
supported  employment  services  because 
of  the  work  entry  requirement  to  benefit 
from  the  program.  The  second  change 
would  clarify  the  compensation 
requirement  in  the  definition  of 
"competitive  work"  by  substituting  the 
phrase  "compensated  consistent  with 
the  wage  standards  provided  for  in  the 
Fair  Labor  Standards  Act"  for  the 
current  phase  "compensated  in 
accordance  with  the  Fair  Labor 
Standards  Act."  The  existing  language  is 
ambiguous  and  does  not  clearly  address 
whether  the  compensation  requirement 
applies  if  an  individual  is  placed  in  a  job 
not  covered  by  the  Fair  Labor  Standards 
Act  (FLSA).  This  phrase  has  been 
misinterpreted  to  apply  only  if  a 
supported  employment  placement  is 
made  in  a  job  covered  by  the  FLSA  or  to 
require  placements  only  in  jobs  covered 
by  the  FLSA.  The  first  interpretation 
would  mean  that  there  would  not  be  any 
minimum  compensation  requirements 
for  jobs  not  covered  by  the  FLSA.  The 
second  interpretation  would  restrict 
placements  to  FLSA-covered  jobs  and 
would  have  the  effect  of  limiting  rather 


than  expanding  competitive  employment 
opportunities  for  individuals  with  severe 
handicaps.  Neither  of  these 
interpretations  was  intended  when  the 
definition  of  "competitive  work"  was 
developed  in  1987.  The  intent  of  the 
language  change  is  to  clarify  that, 
irrespective  of  the  applicability  of  the 
FLSA  to  a  particular  supported 
employment  placement,  each  individual 
in  supported  employment  must  be 
compensated  consistent  with  the  wage 
standards  prescribed  in  the  FLSA,  which 
require  either  payment  of  the  minimum 
wage  or  payment  of  a  lower  wage  based 
on  individual  productivity. 

(7)  The  definition  of  "integrated  work 
setting"  in  proposed  9  363.6(c)(2)(ii) 
would  be  simplified  by  eliminating 
redundant  language  without  making  any 
substantive  change.  The  definition 
would  continue  to  permit  an  individual 
in  supported  employment  to  be  placed  in 
one  of  several  different  types  of  job  sites 
with  varying  degrees  of  integration  with 
non-handicapped  individuals,  including 
placement  'n  a  small  work  group  of  no 
more  than  eight  individuals  with 
handicaps  provided  most  co-workers 
are  not  handicapped  or  regular  contact 
occurs  with  non-handicapped 
individuals  in  the  immediate  work 
setting. 

(8)  For  purposes  of  clarification,  the 
definitions  of  "on-going  support 
services"  and  "traditionally  time-limited 
post-employment  services"  in  proposed 
9  363.6(c)  would  be  amended  and  a  new 
definition  of  the  term  "extended 
services"  would  be  added  to  the 
regulations.  Of  the  three  terms,  "on- 
going support  services"  is  the  generic  or 
core  term.  On-going  support  services  is  a 
required  component  of  supported 
employment  and  refers  to  the  full  range 
of  services  that  are  needed  by 
individuals  in  supported  employment  if 
they  are  to  engage  in  competitive  work. 
On-going  support  services  are  provided 
by  the  designated  State  unit  with  funds 
under  this  part  for  a  maximum  period  of 
18  months  prior  to  the  transition  of 
individuals  in  supported  employment  to 
extended  services  (the  one  exception  to 
the  18-month  limitation  would  be  the 
availability  of  discrete  post- transition 
services)  and  are  also  provided, 
following  transition,  by  one  or  more 
extended  services  providers  from  other 
funding  sources.  When  on-going  support 
services  are  provided  by  the  designated 
State  unit,  these  services  are  referred  to 
in  the  statute  and  these  regulations  as 
"traditionally  time-limited  post- 
employment  services."  When  on-going 
support  services  are  provided  after 
transition,  these  services  are  referred  to 
in  the  statute  and  these  regulations  as 


"extended  services."  Therefore, 
traditionally  time-limited  post- 
employment  services  and  extended 
services  are  simply  on-going  support 
services  provided  at  different  points  in 
time  (during  an  individual's  term  of 
employment  in  a  particular  supported 
employment  job  placement)  by  different 
'  providers  from  different  funding  sources. 
The  NPRM  would  also  remove  the 
requirement  that  on-going  support 
services  for  each  individual  in  supported 
employment,  except  these  with  chronic 
mental  illness,  must  include  job  skill 
training  services  provided  at  least  twice 
monthly.  The  proposed  regulations 
would  instead  require  twice-monthly 
monitoring  at  the  work  site  of  each 
individual  in  supported  employment, 
including  individuals  who  are 
chronically  mentally  ill.  to  assess 
employment  stability  and.  based  upon 
that  assessment,  the  coordination  or 
provision  of  specific  services  at  or  away 
from  the  work  site  to  maintain 
employment  stability. 

(9)  The  definition  of  "transitional 
employment"  in  proposed 

9  363.6(c)(2)(iv)  would  be  amended  to 
clarify  that  transitional  employment  is 
an  alternative  supported  employment 
model  for  individuals  with  chronic 
mental  illness  in  which  the  initial  job 
placement  is  temporary.  The  revised 
definition  would  require  that  continuous 
job  placements  be  provided  through 
extended  services  until  the  individual 
achieves  job  permanency.  Individuals 
with  chronic  mental  illness  may  receive 
under  the  program  either  a  supported 
employment  program  of  permanent  job 
placement  or  an  transitional 
employment  program  of  sequential 
placements  until  job  permanency  is 
achieved. 

(10)  The  provision  in  9  363.11(e)(2)  for 
an  individualized  written  rehabilitation 
program  (IWRP)  to  be  developed  for 
each  individual  receiving  services  under 
this  program  would  be  amended  to 
require  periodic  monitoring  of  the 
progress  of  each  individual  in  supported 
employment  toward  meeting  the 
outcome  goal  of  20  hours  of  work  per 
week. 

(11)  Technical  changes  would  be 
made  in  9  363.11(e)(2)  and  (f)  and 
363.50(a)  to  clarify  that  extended 
services  can  be  financed  by  any 
available  funding  source,  not  just 
funding  from  State  agencies  or  private, 
nonprofit  organizations. 

(12)  The  NPRM  would  add  two  new 
sections  to  the  regulations.  Proposed 
9  363.54  would  establish  minimum 
requirements  that  each  individual  in 
supported  employment  must  meet  before 
a  designated  State  unit  can  provide  for 
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the  transition  of  the  individual  to 
extended  services.  These  requirements 
are:  (1)  The  individual  must  be 
stabilized  in  the  job  and  working  an 
average  of  20  hours  per  week:  and  (2) 
extended  services  must  be  immediately 
available  to  preclude  any  hiatus  in  the 
provision  of  services.  The  purpose  of 
this  section  is  to  prevent  premature 
transitioning  by  designated  State  units 
that  could  jeopardize  job  placements 
proposed  {  363.55  would  establish  a 
separate  rehabilitation  standard  for 
individuals  in  supported  employment 
Because  supported  employment  uses  a 
"place-train"  rehabilitation  model  rather 
than  the  traditional  "train-place"  model 
apphcation  of  the  rehabilitation 
standard  in  34  CFR  361.43  under  the 
State  Vocational  Rehabilitation  Services 
Program  is  not  useful.  That  standard  is 
based  on  maintaining  for  a  minimum  of 
60  days  a  job  placement  that  occurs  at 
the  end  of  the  rehabilitation  process.  In 
supported  employment,  the  job 
placement  occurs  at  the  beginning  of  the 
rehabilitation  process,  and  post- 
placement  services  are  provided  to 
enable  the  individual  to  perform 
competitive  work  and  to  ensure 
continuing  job  stability.  Proposed 
S  363.53  would  require  that  an  individual 
in  supported  employment  maintain  the 
job  placement  for  60  days  after 
transition  to  extended  services  in  order 
for  the  case  closure  to  be  considered  a 
successful  rehabilitation. 

Analysts  of  Comments  and  Changes 

In  response  to  die  Secretary's 
invitation  in  the  NOW.  477  parties 
submitted  comments  on  the  regulations. 
The  letters  included  comments  from 
program  grantees,  individuals,  national 
consumer  and  provider  organizations. 
State  vocational  rehabilitation  agencies, 
other  State  agencies,  colleges  and 
universities,  and  parents  of  individuals 
with  handicaps.  An  analysis  of  the 
comments  and  of  the  proposed  changes 
in  the  regulations  follows. 

Major  issues  are  grouped  according  to 
subject  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Eligibility.  (§  363.3(a)) 

Comments:  The  Secretary  received 
three  comments  requesting  clarification 
of  the  eligibihty  requirements  for  the 
State  Supported  Employment  Services 
Program.  One  commenler  requested  that 
the  Secretary  clarify  that  individuals 
determined  to  be  appropriate  for 
supported  employment  must  first  be 
determined  to  be  eligible  for  services 
tinder  the  State  Vocational 


Rehabilitation  Services  Program. 
Another  commenter  stated  that 
individuals  appropriate  for  supported 
employment  could  not  be  determined 
ineligible  for  supported  employment 
services  if  extended  services  were  not 
available  for  that  individual.  This 
commenter  believed  that  if  funding  for 
extended  services  for  a  particular 
individual  or  group  does  not  exist  this  is 
a  resource  lack  and  should  not  be 
confused  with  eligibility  for  VR  services. 
Another  commenter  wanted  the 
Secretary  to  clarify  that  individuals 
appropriate  for  supported  employment 
could  not  be  refused  services  if  funds  for 
the  tide  VL  part  C  State  Supported 
Employment  Services  Program  have 
been  expended  as  long  as  the  title  I 
Vocational  RehabiUtation  Services 
Pro^  'am  funds  were  available. 

Discussion:  The  Secretary  agrees  that 
the  regulations  are  unclear  on  the 
eligibility  determination  process  for  the 
State  Supported  Employment  Services 
Program.  The  Secretary  wishes  to 
ensure  that  this  program  is  viewed  as 
supplementary  to  the  State  Vocational 
Rehabilitation  Services  Program  and  not 
as  a  totally  distinct  program  requiring  a 
separate  eligibility  determination.  As 
such,  the  Secretary  has  determined  that 
as  part  of  the  title  I  eligibility 
determination  process,  vocational 
rehabilitation  agencies  must  consider 
each  individual's  potential  for  supported 
employment  Other  requirements  for  the 
State  Supported  Employment  Services 
Program  should  be  addressed  once 
eligibility  has  been  determined  under 
the  State  Vocational  Rehabilitation 
Services  Program.  The  Secretary 
believes  that  the  State  Vocational 
Rehabilitation  Services  Program, 
through  the  use  of  supported 
employment  has  expanded  its  eligibility 
for  services  to  individuals  who 
previously  %vere  not  referred  for  services 
or  who  were  determined  to  be  too 
severely  handicapped  for  services. 

Additionally,  the  Secretary  agrees 
that  individuals  appropriate  for 
supported  employment  who  meet  the 
basic  eligibility  criteria  for  VR  services 
must  be  determined  eligible  even  if 
extended  services  are  not  available.  The 
Secretary  agrees  that  if  extended 
services  are  not  available,  this  is  a 
resource  lack  and  cannot  be  the  basis 
for  determining  an  individual  ineUgible 
for  VR  services.  The  availability  of 
extended  services  is  not  a  regulatory 
requirement  in  S  363.3  for  determining 
eligibility  for  services  under  this 
program,  but  rather  a  requirement  that 
must  be  met  in  the  development  of  an 
individuaUzed  written  rehabilitation 
program  before  services  can  be  provided 


(S  363.11(eK2)).  Since  die  current 
regulations  are  clear  on  this  point  no 
revision  is  necessary. 

The  Secretary  also  agrees  that 
individuals  appropriate  for  supported 
employment  should  be  provided 
traditionally  time-limited  post- 
employment  services  either  under  title 
VI.  part  C  or,  if  these  funds  are  not 
available,  under  title  I  of  the  State 
Vocational  Rehabilitation  Services 
Program.  Since  the  State  Vocational 
Rehabilitation  Services  Program  permits 
supported  empojTnent  to  be  an 
employment  outcome,  the  Secretary 
does  not  believe  revising  the  regulations 
is  warranted. 

Changes:  The  Secretary  has  added 
language  in  S  363.3(a)  clarifying  that  in 
order  to  receive  vocational 
rehabilitation  services  that  lead  to 
supported  employment  as  an  outcome, 
individuals  must  first  be  determined 
eligible  for  the  State  Vocational 
Rehabilitation  Services  Program. 

TraditionaUy  Time-Uwited  Post- 
Employment  Services  §§  363.4(c)  and 
383.6(c)(3)).  On-Going  Support  Services 
(§  363£(c)(2)(iii)).  fob  Skill  Training 
(§  383.4(c)(1)).  and  Extended  Services 
(§  363.50(b)(2)). 

Comments:  The  Secretary  received 
many  comments  on  the  terms 
"traditionally  time-limited  post- 
employment  services,"  "on-going 
support  services."  "job  skill  training" 
and  "extended  services"  that  indicated 
confusion  and  misinterpretation  about 
the  distinctions  and  similarities  among 
these  terms.  Some  commenters  did  not 
understand  that  "post-employment 
services"  under  the  State  Vocational 
Rehabilitation  Services  Program  (34  CFR 
part  361)  are  not  the  same  as 
traditionally  time-limited  post- 
employment  services  under  the  State 
Supported  Employment  Services 
Program.  Many  commenters  were 
unclear  about  the  distinctions  between 
on-going  support  services,  extended 
services,  and  traditionally  time-limited 
post-employment  services.  Some 
commenters  requested  that  all  these 
services  should  be  provided  either  at  or 
away  from  the  work  site,  as  appropriate, 
based  upon  individually  assessed  needs. 
Many  of  these  comments  were  from 
individuals  concerned  about  services 
provided  to  Individuals  with  mental 
illnesses.  Some  commenters  wanted  job 
skill  training  services  to  be  an  optional 
on-going  support  service  under  this 
program  radier  than  a  mandatory 
service  for  all  individuals  in  supported 
employment  except  those  with  mental 
illness. 
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Some  commenters  believe  that  the 
regulations  should  require  that  twice-a- 
month  services  be  provided  at  the  work 
site — but  not  necessarily  job  skill 
training — for  individuals  in  supported 
employment  Many  commenters  made 
various  suggestions  that  the  definition  of 
job  skill  training  services,  in  order  to 
better  serve  individuals  who  are 
chronically  mentally  ill,  severely 
physically  disabled,  or  traumatically 
brain-injured,  be  expanded  to  include 
services  such  as  transportation  services, 
personal  care  services,  communication 
skills  training,  counseling  services, 
services  to  family  members,  behavior 
management  training,  job  counseling, 
medication  management  social  skills 
training,  assistive  technology,  case 
management  services,  job  clubs,  work 
retention  clubs,  cognitive  skills 
counseling,  and  travel  training. 

Discussion:  The  Secretary  believes 
that  the  terms  "traditionally  time-limited 
post-employment  services."  "on-going 
support  ser\'ices."  and  "extended 
services"  need  to  be  clarified  in  the 
regulations.  "On-going  supirart  services" 
is  an  umbrella  term  that  encompasses 
"traditionally  time-limited  post- 
employment  services"  and  "extended 
services."  On-gofng  support  services 
refers  to  the  full  range  of  post-placement 
services  over  an  unlimited  timeframe 
that  are  provided  to  an  individual  with 
severe  handicaps  whose  vocational  goal 
is  supported  employment  in  order  to 
support  and  maintain  that  individual  in 
a  particular  competitive  job  placement 
On-going  support  services  are  provided 
by  the  designated  State  unit  for  a 
maximum  period  of  18  months,  unless 
discrete  posttransition  services  are 
needed.  On-going  support  services 
provided  by  the  designated  State  unit 
are  referred  to  in  the  statute  and  these 
regulations  are  traditionally  time-limited 
post-employment  services.  On-going 
support  services  are  also  provided  after 
an  individual  has  stabilized  in  a 
particular  job  and  VR  agency  support 
has  ceased.  These  post-transition  on- 
going support  services  are  referred  to  in 
the  statute  and  these  regulations  as 
extended  services.  Extended  services 
must  be  financed  by  funds  other  than 
grant  funds  under  this  part 

The  Secretary  agrees  with  certain 
commenters  that  the  requirements  to 
provide  twice-a-month  job  skill  training 
to  individuals  in  supported  employment 
should  be  removed  from  the  regulations 
because  individuals  with  severe 
handicaps  have  individual  needs.  Job 
skill  training  is  one  of  many  support 
services  that  may  assist  an  individual 
with  severe  handicaps  to  maintain 
competitive  employment  The  secretary 


believes  that  individuals  in  supported 
employment  benefit  from  a  variety  of 
services  that  will  enable  them  to 
maintain  job  stability  and  that  the  need 
for  these  services  should  be  individually 
determined.  However,  the  Secretary 
believes  that  every  individual  in 
supported  employment  must  receive  at  a 
minimum  twice-monthly  monitoring  at 
the  work  site  to  assess  employment 
stability  and.  based  upon  that 
assessment  the  coordination  or 
provision  of  other  services,  as 
appropriate,  either  at  or  away  from  the 
woilc  site,  to  maintain  employment 
stability. 

The  Secretary  also  believes  that 
services  available  under  the  State 
Vocational  Rehabilitation  Services 
Program,  as  cited  in  34  CFR  361.42. 
should  be  available  to  individuab  in 
supported  employment  to  maintain  fob 
stability.  The  Secretary  believes  it  is 
unnecessary  to  list  in  die  regulations  all 
services  potentially  available  to 
individuals  in  supported  mployment 
since  the  services  available  under 
i  361.42  are  so  extensive  and  should 
meet  the  needs  of  individuals  in 
supported  employment. 

Changes:  The  Secretary  has  redefined 
the  terms  "on-going  support  services" 
and  "traditionally  time-limited  post- 
employment  services"  and  has  added  a 
definition  of  the  term  "extended 
services." 

Availability  of  Post-Transition  Services 
From  the  VR  State  Agency 

Comments:  The  Secretary  received 
241  comments  on  this  issue.  All  but  one 
commenter  requested  that  the  State 
Supported  Employment  Services 
Program  permit  vocational  rehabilitation 
agencies  to  provide  post-transition 
services  for  individuals  who  have  been 
successfully  rehabilitated  by  the  State 
VR  agency.  All  commenters  but  one 
believed  that  the  lack  of  authority  in  the 
regulations  to  provide  these  services 
under  this  program  is  discriminatory. 
Many  commenters  recommended  that 
the  regulations  authorize  the  provision 
of  one  or  more  discrete  post-transition 
services  to  maintain  individuals  in 
employment  if  these  services  would  not 
duplicate  or  replace  the  services  being 
delivered  by  the  provider  of  extended 
services.  Some  commenters  suggested 
that  post-transition  services  should  be 
allowed  for  retraining,  adjustment  to  a 
new  job,  a  reassignment  to  a  new 
supervisor,  or  for  more  intensive  job 
coaching  during  difficult  periods. 

Discussion:  Ilie  Secretary  agrees  that 
individuals  receiving  supported 
employment  services  should  receive 
post-transition  services  as  the 
counterpart  to  traditional  post- 


employment  services  that  are  available 
for  other  VR  clients.  The  Secretary 
believes  that  post-transition  ser\-ice8 
should  be  discrete,  individually 
determined,  and  not  duplicative  of 
services  provided  during  the  extended 
services  phase  of  supp<Mled  j 
employment  The  availability  of  post- 
transition  services  would  be  the  one 
exception  to  the  16-month  maximum 
period  of  VR  agency  support  under  the 
State  Supported  Employment  Services 
Program. 

Changes:  The  Secretary  proposes 
revision  of  |  363.4  (authorized  services) 
by  adding  a  new  paragraph  (c)(3).  whidi 
permits  the  provision  of  discrete  post- 
transition  services  that  are  unavailable 
from  the  extended  services  provider  and 
are  necessary  to  maintain  a  )ob 
placement 

Supported  Employment  and 
Transitional  Employment  for 
Individuals  Who  Are  Chronically 
Mentally  III  (§§  383.6(c)(l)(ii)  and 
383.6(c)(2)(iv) 

Comments:  The  Secretary  received 
many  comments  on  supported 
employment  services  for  individuals 
who  are  mentally  ill.  A  few  commenters 
requested  that  transitional  employment 
be  made  available  to  disability  groups 
other  than  individuals  who  are  mentally 
iH.  Eight  commenters  did  not  want 
transitional  employment  to  be  used  by 
other  disability  groups.  Thirty-one 
commenters  stated  that  some  VR 
agencies  refused  to  fund  transitional 
employment  and  wanted  VR  agencies  to 
accept  transitional  emplo^Tnent  as  a 
successful  closure  within  the  VR  system. 
Several  commenters  recommended  that 
if  transitional  employment  is  used  for 
individuals  with  mental  illnesses,  the 
provider  of  extended  services  must 
ensure  that  transitional  employment 
placements  are  continuous  until  job 
permanency  is  achieved. 

Discussion- The  current  regulatory 
definition  of  "supported  employment" 
permits  individuals  who  are  mentally  ill 
to  receive  either  supported  employment 
or  transitional  employment  The 
Secretary  believes  that  individuals  who 
are  mentally  ill.  whether  in  supported 
employment  or  transitional  employment, 
must  be  provided  a  minimum  of  twice- 
monthly  monitoring  at  the  work  site  to 
assess  employment  stability  and  based 
upon  that  assessment  provided 
appropriate  services  to  maintain 
employment  stability.  Additionally,  the 
Secretary  believes  that  transitional 
employment  under  these  regulations, 
should  be  used  exdusively  for 
individuals  who  are  mentally  ill,  as  this 
model  was  developed  for  this  disability 
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group.  The  Secretary  also  believes  that 
transitional  employment  should  provide 
individuals  with  continuous  employment 
until  job  permanence  is  achieved. 
Without  this  requirement,  the  Secretary 
believes  that  individuals  who  are 
mentally  ill  will  not  be  assured  of  a 
comprehensive  vocational  rehabilitation 
program.  The  Secretary  also  wishes  to 
point  out  that  under  the  statute  and 
current  program  regulations  transitional 
employment  is  included  within  the 
definition  of  supported  employment  and 
is  an  authorized  supported  employment 
model.  Thus,  transitional  employment 
must  be  an  available  supported 
employment  model  within  each  State's 
program  for  those  individuals  with 
mental  illness  for  whom  the  State 
agency  has  determined  this  is 
appropriate,  and  can  be  the  basis  for  a 
successful  case  closure.  Since  the 
regulations  are  clear  on  this  point, 
regulatory  revision  is  not  needed. 
Change:  The  Secretary  proposes 
changing  the  definition  of  "transitional 
employment"  to  clarify  that  transitional 
employment  is  an  alternative  supported 
employment  model  for  individuals  with 
chronic  mental  illness  in  which  the 
initial  job  placement  is  temporary  and  to 
require  continuing  sequential  job 
placements  through  extended  services 
until  the  individual  achieves  job 
permanency. 

20  Hour  Work  Requirement  in 
Competitive  Work.  (§  363.6(c)(2)(i)) 

Comments:  Three  hundred  and 
seventy-eight  comments  were  received 
concerning  the  current  requirement  that 
individuals  in  supported  employment 
work  an  average  of  20  hours  per  week 
per  pay  period  at  the  time  of  job 
placement.  Eighteen  commenters 
wanted  no  change  in  this  requirement. 
Two  hundred  and  three  commenters 
preferred  no  hourly  work  standard  at 
any  time  during  the  rehabilitation 
process.  Ninety-nine  commenters 
preferred  that  the  VR  agency 
rehabilitate  individuals  in  a  supported 
employment  job  who  are  capable  of 
achieving  a  goal  of  20  hours  of  work  by 
the  time  of  case  closure.  Fifty-eight 
commenters  requested  a  lower  work 
standard  of  either  5, 10, 12.  or  15  hours 
of  work  per  week  at  the  time  of 
placement  to  replace  the  20  hour 
standard. 

Discussion:  The  Secretary  agrees  that 
the  average  of  20  hours  of  work  per 
week  per  pay  period  at  the  time  of  job 
placement  is  too  restrictive  a  standard 
for  some  individuals  with  severe 
handicaps  and  that  the  standard  has 
had  the  unintended  effect  of  excluding 
individuals  from  the  program  who  have 
the  potential  to  increase  their  work 


hours  up  to  that  standard.  The  20  hour 
standand  denies  persons  with  severe 
disabilities  the  opportunity  to  phase  into 
work  experience  on  a  less  than  half-time 
basis.  However,  the  Secretary  believes 
an  hourly  work  requirement  of  20  hours 
per  week  is  a  reasonable  standard  at  the 
time  an  individual  makes  the  transition 
from  VR  agency  support  to  extended 
services  support  as  this  standard 
ensures  that  the  State  Supported 
Employment  Services  Program  provides 
substantial  employment  opportunities 
for  individuals  with  severe  handicaps. 

Changes:  The  Secretary  proposes  that 
in  S  363.6(c)(2)(i)  the  definiUon  of 
"competitive  work"  be  changed.  The 
Secretary  proposes  that  an  average  of  20 
hours  of  work  per  week  be  an  outcome 
standard  that  must  be  achieved  at  the 
time  of  transition  to  extended  services. 
Prior  to  transition,  the  Secretary 
proposes  no  minimum  hourly  standard 
of  work  in  supported  employment. 

Integrated  Work  Setting, 
(§363.6{cJ(2)0V) 

Comments:  Thirty-five  comments 
were  received  requesting  clarification  or 
redefinition  of  "integrated  work  setting." 
Several  commenters  requested  an 
increase  in  the  maximum  number  of 
individuals  with  handicaps  allowed  in  a 
work  group.  Ten  commenters  requested 
that  the  maximum  of  eight  individuals 
with  handicaps  in  a  work  group  be 
expanded  to  twelve.  Three  commenters 
wanted  no  change.  A  few  commenters 
noted  that  some  State  VR  agencies 
allow  only  one  work  group  of  eight 
v»nthin  any  employment  setting  and 
believed  that  this  was  overly  restrictive. 

Discussion:  The  Secretary  agrees  that 
the  definition  of  "intergrated  work 
setting"  needs  minor  clarification,  but 
does  not  support  any  substantive  change 
in  the  requirements  of  this  term.  The 
Secretary  believes  that  the  requirement 
of  no  more  than  eight  in  a  work  group 
should  not  be  increased  as  larger  work 
groups  of  individuals  with  handicaps 
would  not  provide  adequate  integration 
of  individuals  with  handicaps  with 
individuals  who  are  not  handicapped. 
The  current  regulations  do  not  limit  the 
number  of  work  groups  of  up  to  eight 
individuals  with  handicaps  that  can 
exist  within  an  employment  setting  as 
long  as  most  of  the  work  force  is  non- 
handicapped  and  integration  exists. 

Changes:  The  Secretary  has  clarified 
the  meaning  of  "integrated  work  setting" 
by  combining  the  integration  options  in 
paragraphs  (A)  and  (B)  and  by 
simplifying  the  language  throughout  the 
definition.  However,  no  substantive 
changes  have  been  made  in  this 
definition. 


Definition  of  Severely  Handicapped 

I 

Comments:  Five  comments  were 
received  requesting  that  the  Secretary 
clarify  that  supported  employment  is  a 
program  intended  for  individuals  with 
severe  handicaps.  A  few  of  these 
commenters  requested  that  the 
Secretary  establish  a  stronger  definition 
of  individuals  with  severe  handicaps  for> 
this  program. 

Discussion:  The  Secretary  confirms 
that  the  State  Supported  Employment 
Services  Program  is  intended  to  serve 
only  individuals  with  severe 
handicaps — including  those  with  the 
most  severe  handicaps  as  staled  in 
current  regulations  in  §  363.3(a).  Section 
7(15)(A)  of  the  Rehabilitation  Act 
defines  "individual  with  severe 
handicaps,"  and  this  definition  applies 
to  the  State  Supported  Employment 
Services  program.  There  is  no  legal 
authority  to  adopt  a  different  definition. 

Changes:  None. 

Eighteen-Month  Limit 

Comments:  Thirty-five  comments 
were  received  related  to  the  18-month 
limit  on  the  provision  of  traditionally 
time-limited  post-employment  services 
by  the  designated  State  unit.  Most 
commenters  felt  that  this  limitation  was 
arbitrary  and  should  be  removed.  One 
commenter.  however,  wanted  no  more 
than  18  months  of  service  provided 
under  this  program  by  the  VR  agency. 
Several  commenters  recommended  that 
the  18-month  period  should  be  a 
minimum  rather  than  a  maximum  length 
of  time  for  provision  of  traditionally 
time-limited  post-employment  services 
by  the  designated  State  unit.  A  few 
commenters  felt  that  the  length  of 
service  should  be  based  on  counselor 
judgment.  Several  commenters  felt  that 
the  VR  agency  should  not  be  allowed  to 
provide  for  the  transition  of  a  person  to 
extended  services  until  job  stability  is 
achieved. 

Six  commenters  stated  that  VR 
agency  places  arbitrary  limits  on  the 
expenditure  of  dollars  for  supported 
employment  or  places  limits  of  the  hours 
of  job  coaching  that  are  provided  during 
the  18-month  period. 

Discussion:  The  authorizing  statute  of 
the  State  Supported  Employment 
Services  Program  provides  for  time- 
limited  post-placement  services  by  the 
VR  agency.  Because  of  this  provision, 
the  Secretary  believes  "time-limited" 
must  be  specified  in  the  regulations  to 
ensure  consistency  among  States.  The 
18-month  period  was  selected  as  a 
reasonable  period  for  VR  involvement. 
Current  data  from  VR  agencies  reveals 
that  most  individuals  make  the 
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transition  to  extended  services  prior  to 
the  18-month  period.  The  Secretary 
continues  to  believe  that  a  maximum  of 
18  months  of  post-placement  services  by 
the  designated  State  unit  is  adequate 
and  does  not  require  regulatory  change. 
However,  the  Secretary  does  believe 
that  services  provided  by  the  VR  agency 
during  the  18-month  period  should  be 
comprehensive  an  individualized  if  this 
program  is  to  succeed  in  serving 
individuals  with  the  most  severe 
disabilities.  The  Secretary  encourages 
designated  State  units  to  provide 
services  of  a  length,  intensity,  and  cost 
that  adequately  address  the  needs  of 
each  individual  prior  to  transition  to 
extended  services. 
Changes:  None. 

Reopening  Cases 

Comments:  Six  comments  were 
received  that  suggested  that  individuals 
who  were  previously  rehabilitated  by 
VR  agencies  into  supported  emplojrment 
should  be  allowed  to  reapply  for 
services  and,  if  appropriate,  have  new 
cases  opened.  The  commenters  believed 
that  due  to  the  nature  of  the  long-term 
support  of  this  program,  individuals  will 
be  excluded  by  VR  agencies  from 
reapplying  for  services.  Job  losses  and 
underemployment  were  proposed  as 
reasons  for  opening  new  cases. 

Discussion:  The  Secretary  confirms 
that  VR  agencies  may  open  cases  on 
individuals  who  have  lost  jobs  or  are  in 
need  of  job  upgrades  if  these  individuals 
meet  the  eligibility  criteria  for  the  State 
VR  Services  Program  and  the  other 
requirements  that  apply  to  receipt  of 
supported  employment  services. 
However,  the  Secretary  does  not  believe 
this  issue  requires  regulatory  revision. 

Changes:  None. 

Note:  Supported  employment  service*  are 
also  provided  under  the  State  Vocational 
Rehabilitation  Services  Program  (34  CFR  part 
361)  and  the  Program  of  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals  with 
Severe  Handicaps  and  Technical  Assistance 
Projects  (34  CFR  part  380).  Therefore,  any 
regulatory  revisions  in  part  363  of 
requirements  that  are  common  to  these  two 
other  programs  would  also  result  in  changes 
to  parts  381  and  380. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  regulations  are  public  and  private 
nonprofit  organizations  providing 
extended  services  in  supported 
employment  to  individuals  with  severe 
handicaps.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  organizations  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  363.10,  363.11,  363.50,  and 
363.52  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

State  vocational  rehabilitation 
agencies  are  eligible  for  grants  under 
these  proposed  regulations.  The 
Department  needs  and  uses  the 
information  collected  to  monitor  the 
State  agency's  compliance  with 
requirements  of  the  law  and  to  report  on 
the  status  of  individuals  served  by  the 
program.  Annual  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response  for  84  respondents,  including 
the  time  for  reviewing  instructions, 
searching  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  AHairs. 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel ).  Cbenok. 

Intergovernmental  Review 

This  program  Is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  this  order,  this 
document  is  intended  to  provide  early 
notificatioa  of  the  Department's  spedfic 
plans  and  actions  for  this  program. 


Invitation  to  Conumat 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  conunent  period,  in  room 
3323,  Mary  E.  Switzer  Building,  330  C 
Street,  SW.,  Washington  DC  between 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  throu^  Friday  of  each  week 
except  Federal  holidays. 

To  assist  the  Department  In  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperworii  Reduction  Act  of  1960  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Snbiects  in  34  CFR  Part  aiS 

Education.  Grant  programs — 
education,  Grant  programs — social 
programs,  Reporting  and  recordkeeping 
requirements.  Supported  employment 
Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.187  State  Supported  Employment 
Services  Program) 

Dated:  September  2S,  19B1. 
Lamar  Alexander. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  363  to  read  as  follows: 

PART  363— THE  STATE  SUPPORTED 
EMPLOYMENT  SERVICES  PROGRAM 

Subpart  A— <S«n«ral 

363.1  What  Is  the  State  Supported 
Employment  Services  ProgramT 

363.2  Who  is  eligible  for  an  award? 

363.3  Who  is  eligible  for  servicesT 

363.4  What  are  the  authorized  activities 
under  a  State  Supported  Employment 
Services  grant? 

363.5  What  regulations  apply? 

363.6  What  deflnitions  apply? 

Subpart  D    Hew  Dees  a  Stale  Apply  tor  a 
Grant? 

383.10  What  documents  must  a  State  submit 
to  receive  a  grant? 

363.11  What  information  and  assurances 
must  be  included  in  the  State  plan 
supplement? 

Subpart  C— How  does  tite  Secretary  Make  a 
QranCT 

363.20  How  does  the  Secretary  allocate 
funds? 

363.21  How  does  the  Secretary  realk>cate 
funds? 
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Subparts  0-E— ( Reserved ) 

Subpart  F— What  Post-Award  Conditions 
Must  Be  Met  by  a  State? 

363.50  What  collaborative  agreements  must 
the  State  develop? 

363.51  What  are  the  allowable  administrative 
costs? 

363.52  What  are  the  information  collection 
and  reporting  requirements? 

363.53  What  special  conditions  apply  to 
services  and  activities  under  this 
program? 

363.54  What  requirements  must  a  State  meet 
before  it  provides  for  the  transition  of  an 
individual  to  extended  services? 

363.55  What  are  the  requirements  for 
successfully  rehabilitating  an  individual 
in  supported  employment? 

Authority:  29  U.S.C.  795j-q.  unless  otherwise 
noted. 

Subpart  A— General 

§  363. 1    What  Is  the  State  Supported 
Emptoyment  Services  Program? 

Under  the  State  Supported 
Employment  Services  Program,  the 
Secretary  provides  grants  to  assist 
States  in  developing  and  implementing 
programs  of  supported  employment 
services  for  individuals  with  severe 
handicaps. 

(Authority:  29  U.S.C.  795j) 

§363.2    Who  Is  eligible  for  an  award? 

Any  State  is  eligible  for  an  award 
under  this  program. 

{Authority:  29  U.S.C.  795m(a)) 

§363.3    Who  is  eligible  for  services? 

A  State  may  provide  services  under 
this  program  to  any  individual  who^ 

(a)  Has  been  determined  to  meet  the 
eligibility  criteria  for  the  State 
Vocational  Rehabilitation  Services 
Program  in  34  CFR  361.31: 

(b)  Has  severe  handicaps,  and  for 
whom  competitive  employment  has  not 
traditionally  occurred  or  has  been 
interrupted  or  intermittent  as  a  result  of 
those  handicaps:  and 

(c)  Has  been  determined  by  an 
evaluation  of  rehabilitation  potential,  as 
defined  in  section  7(5)  of  the  Act.  to 
have — 

(1)  The  ability  or  potential  to  engage 
in  a  training  program  leading  to 
supported  employment: 

(2)  A  need  for  on-going  support 
services  in  order  to  perform  competitive 
work:  and 

(3)  The  ability  to  work  in  a  supported 
employment  setting. 

(Authority:  29  U.S.C.  795k) 

§363.4    What  are  the  authorized  activities 
under  a  State  Supported  Employment 
Services  grant? 

Under  this  program,  the  following 
activities  are  authorized: 


(a)  Evaluation  of  the  rehabilitation 
potential  for  supported  employment  of 
individuals  with  severe  handicaps.  Any 
evaluation  must  be  supplementary  to  an 
evaluation  of  rehabilitation  potential 
done  under  34  CFR  part  361  and  can  be 
provided  only  after  an  individual's 
eligibility  for  the  State  Vocational 
Rehabilitation  Services  Program  has 
been  determined. 

(b)  Development  of  and  placement  in 
jobs  for  individuals  with  severe 
handicaps. 

(c)  Provision  of  traditionally  time- 
limited  post-employment  services  that 
are  needed  to  support  individuals  with 
severe  handicaps  in  employment,  such 
as — 

(1)  Intensive  job  skill  training  and 
other  services  specified  in  34  CFR  361.42 
in  order  to  maintain  job  stability;  and 

(2)  Follow-up  services,  including 
regular  contact  with  employers,  trainees 
with  severe  handicaps,  parents, 
guardians  or  other  representatives  of 
trainees,  and  other  suitable  professional 
and  informed  advisors  in  order  to 
reinforce  and  stabilize  the  job 
placement;  and 

(3)  Discrete  post-transition  services 
that  are  unavailable  from  an  extended 
services  provider  and  that  are  necessary 
to  maintain  the  job  placement. 

(Authority:  29  U.S.C.  795n) 

§363.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
State  Supported  Employment  Services 
Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  Part  76  (State-Administered 
Programs). 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)). 

(8)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  363. 

(c)  The  following  regulations  in  34 
CFR  part  361  (The  State  VocaHonal 
Rehabilitation  Services  Program): 

8§  361.31;  361.32;  361.33;  361.34;  361.35: 


361.39;  361.40;  361.41;  361.42;  361.47(a); 
361.48;  and  361.49. 

(Authority:  29  U.S.C.  795)  and  711(c)) 

9  363.6    What  defMttons  apply? 

(a)  Definitions  in  34  CFR  part  361.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  361.6: 

Act 

Designated  state  unit 
Individual  with  handicaps 
Individual  with  severe  handicaps 
State  plan 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Fiscal  year 

Nonprofit 

Private 

Secretary 

State 

(c)  Other  Definitions.  The  following 
definitions  also  apply  to  this  part: 

(1)  As  used  in  this  part.  Supported 
Employment  means — 

(i)  Competitive  work  in  an  integrated 
work  setting  with  on-going  support 
services  for  individuals  with  severe 
handicaps  for  whom  competitive 
employment — 

(A)  Has  not  traditionally  occurred;  or 

(B)  Has  been  interrupted  or 
intermittent  as  a  result  of  severe 
handicaps;  or 

(ii)  Transitional  employment  for 
individuals  with  chronic  mental  illness; 
and 

(2)  As  used  in  the  definition  of 
supported  employment — 

(i)  Competitive  work  means  work  that 
is  performed  on  a  full-time  basis  or  on  a 
part-time  basis,  averaging  at  least  20 
hours  per  week  for  each  pay  period  at 
the  time  an  individual  makes  the 
transition  to  extended  services,  and  for 
which  an  individual  is  compensated 
consistent  with  the  wage  standards 
provided  for  in  the  Fair  Labor  Standards 
Act; 

(ii)  Integrated  work  setting  means  job 
sites  where — 

(A)  [1]  Most  co-workers  are  not 
handicapped;  and 

(2)  An  individual  with  a  severe 
handicap  is  either  part  of  a  work  group 
with  non-handicapped  co-workers  or  is 
part  of  a  small  work  group  of  no  more 
than  eight  individuals  wiUi  handicaps; 
or 

(B)  If  there  are  no  co-workers  or  the 
only  co-workers  are  members  of  a  small 
work  group  of  not  more  than  eight 
individuals  with  handicaps,  an 
individual  with- a  severe  handicap  has 
regular  contact  with  non-handicapped 
individuals,  other  than  personnel 
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providing  on-going  support  services,  in 
the  immediate  work  setting. 

(iii)  On-going  support  services  means 
services  that  are — 

(A)  Needed  to  support  and  maintain 
an  individual  with  severe  handicaps  in 
supported  employment; 

(B)  Based  on  a  determination  by  the 
designated  State  unit  of  the  individual's 
needs  as  specified  in  an  individualized 
written  rehabilitation  program;  and 

(C)  Furnished  by  the  designated  State 
unit  from  the  time  of  job  placement  until 
transition  to  extended  services,  except 
as  provided  in  |  363.4(c)(3)  and, 
following  transition,  by  one  or  more 
extended  services  providers  throughout 
the  individual's  term  of  employment  in  a 
particular  job  placement.  On-going 
support  services  must  include,  at  a 
minimum,  twice-monthly  monitoring  at 
the  work  site  of  each  individual  in 
supported  employment  to  assess 
employment  stability  and,  based  upon 
that  assessment,  the  coordination  or 
provision  of  specific  services,  at  or 
away  from  the  work  site,  that  are 
needed  to  maintain  employment 
stability. 

(iv)  Transitional  employment  means 
competitive  work  in  an  integrated  work 
setting  with  on-going  support  services 
for  individuals  with  chronic  mental 
illness.  In  transitional  employment,  the 
provision  of  extended  services  must 
include  continuous  job  placements  until 
job  permanency  is  achieved. 

(3)  Traditionally  time-limited  post- 
employment  services  means  on-going 
support  services  provided  by  the 
designated  State  unit  with  funds 
received  under  this  part  for  a  period  not 
to  exceed  18  months  before  an 
individual  with  severe  handicaps  makes 
the  transition  to  extended  services, 
except  as  provided  in  S  363.4(c)(3). 

(4)  Extended  services  means  on-going 
support  services  provided  by  a  State 
agency,  a  private  non-private 
organization  or  any  other  appropriate 
resource,  from  funds  other  than  funds 
received  under  this  part,  after  an 
individual  with  severe  handicaps  has 
made  the  transition  from  VR  State 
agency  support. 

(Authority:  29  U.S.C  706(18).  711(c).  and  795j) 

f 

Subpart  B— How  Doas  a  Stata  Apply 
for  a  Grant? 

{363.10   Vlfhat  documenla  must  a  State 
■ubmtt  to  recelva  a  grant? 

To  receive  a  grant  under  this  part  a 
State  must  submit  to  the  Secretary,  as 
part  of  the  State  plan  under  34  CFR  part 
361,  a  State  plan  supplement  that  meets 
the  requirements  of  S  363.11. 

(Authority:  29  U.S.C.  7951(c)  and  795m(a)) 


$363.11    What  Information  and  assurafKes 
must  be  Included  In  the  State  plan 
supplement? 

Each  State  plan  supplement  must — 

(a)  Designated  State  agency. 
Designate  the  State  unit  or  units  for 
vocational  rehabilitation  services 
identified  in  the  State  plan  submitted 
under  34  CFR  part  361  as  the  State 
agency  or  agencies  to  administer  this 
program; 

(b)  Results  of  needs  assessment 
Summarize  the  results  of  the  needs 
assessment  of  individuals  with  severe 
handicaps  conducted  under  title  I  of  the 
Act  if  that  assessment  identifies  the 
need  for  supported  employment 
services.  The  results  of  the  needs 
assessment  must  address  the 
coordination  and  use  of  information 
within  the  State  relating  to  section 
618(b)(3)  of  the  Individuals  with 
Disabilities  Education  Act; 

(c)  Quality,  scope,  and  extent  of 
services.  Describe  the  quality,  scope, 
and  extent  of  supported  employment 
services  to  be  provided  to  individuals 
with  severe  handicaps  under  this 
program.  The  description  must  address 
the  timing  of  the  transition  to  extended 
services  referred  to  in  S  363.50(b)(2); 

(d)  Distribution  of  funds.  Describe  the 
State's  goals  and  plans  with  respect  to 
the  distribution  of  funds  received  under 
S  363.20: 

(e)  Assurances.  Provide  assurances 
that— 

(1)  An  evaluation  of  rehabilitation 
potential,  as  defined  in  section  7(5)  of 
the  Act,  is  provided  under  34  CFR  part 
361,  and,  if  necessary,  a  supplementary 
evaluation  under  this  part  for  each 
individual  with  severe  handicaps  who 
receives  services  under  this  program  is 
provided; 

(2)  An  individualized  written 
rehabilitation  program  as  specified  in  34 
CFR  361.40  and  361.41  will  be 
developed,  either  under  this  part  or 
under  34  CFR  part  361,  that— 

(i)  Specifies  the  services  to  be 
provided  to  each  individual  served 
under  this  program,  including  a 
description  of  the  extended  services 
needed,  an  identification  of  the  State, 
Federal,  or  private  programs  or  other 
resources  that  will  provide  the 
continuing  support  and  a  description  of 
the  basis  for  determining  that  continuing 
support  is  available;  and 

(ii)  Provides  for  periodic  monitoring  to 
ensure  that  each  individual  with  severe 
handicaps  is  making  satisfactory 
progress  toward  meeting  the  20  hours 
per  week  work  requirement  by  the  time 
of  transition  to  extended  services:  and 

(3)  Services  provided  to  individuals 
under  this  program  will  be  coordinated 
with  the  individualized  written 


rehabilitation  program  or  education  plan 
as  required  under  section  102  of  the  Act 
section  123  of  the  Developmental 
Disabilities  Act  of  1984,  and  sections 
612(4)  and  614(5)  of  the  Individuals  with 
Disabilities  Education  Act; 

(4)  The  State  will  conduct  periodic 
reviews  of  the  progress  of  individuals 
assisted  under  this  program  to 
determine  whether  services  provided  to 
those  individuals  should  be  continued, 
modified,  or  discontinued; 

(5)  The  designated  State  agency  or 
agencies  will  expend  no  more  than  five 
percent  of  the  State's  allotment  for 
administrative  costs  of  carrying  out  this 
program; 

(6)  The  State  will  make  maximum  use 
of  services  from  public  agencies,  private 
nonprofit  organizations,  and  other 
appropriate  resources  in  the  community 
to  carry  out  this  program; 

(7)  The  public  participation 
requirements  of  section  101(a)(23)  of  the 
Act  are  met 

(f)  Collaboration.  Demonstrate 
evidence  of  collaboration  by  and 
funding  from  relevant  State  agencies, 
private  nonprofit  organizations,  or  other 
sources  to  provide  on-going  support 
services  following  the  termination  of 
traditionally  time-limited  post- 
employment  services  under  this  part 
and 

(g)  Other  information.  Contain  any 
other  information  and  be  submitted  in 
the  form  and  in  accordance  with  the 
procedures  that  the  Secretary  may 
require. 

(Authority:  29  U.S.C.  795m) 

Subpart  C— How  Doaa  tha  Sacratary 
MakaaOrant? 


t363^ 

funds? 


now  noes  me  ctemeiary  aeocsTe 


The  Secretary  allocates  funds  under 
this  program  in  accordance  with  section 
633(a)  of  the  Act 
(Authority:  29  U.S.C.  7gSl(c)) 

S  363.21    How  does  the  Secretary 
reaNocata  funds? 

The  Secretary  reallocates  funds  in 
accordance  with  section  633(b)  of  the 
Act 

(Authority:  29  U.S.C.  79Sl(b)) 

Subparta  D-E~{Raaarvad] 

Subpart  F— Wtwt  Poat-Award 
Condmona  Muat  ba  Mat  by  a  Stata? 

{363J0   What ooNaboratlva agraamants 
muat  ttie  Stata  develop? 

(a)  A  designated  State  unit  must  enter 
into  one  or  more  written  cooperative 
agreements  or  memoranda  of 
understanding  with  other  appropriate 
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State  agencies,  private  nonprofit 
organizations,  and  other  available 
funding  •ources  to  ensure  coUaboradon 
in  a  plan  to  provide  supported 
employment  services  to  individuals  with 
severe  handicaps. 

(b]  A  cooperative  agreement  or 
memorandum  of  understanding  must,  at 
a  minimum,  specif  the  following: 

(1)  The  traditionally  time-limited  post- 
emp>loyment  services  to  be  provided  by 
the  designated  State  unit  with  funds 
received  under  this  part 

(2)  Tlie  extended  services  to  be 
provided  by  relevant  State  agencies, 
private  nonprofit  organizations,  or  other 
sources  following  the  termination  of 
traditionally  time-hmited  post- 
employment  services  under  this  part- 

(3]  The  estimated  funds  to  be 
expended  by  the  participating  party  or 
parties  in  implementing  the  agreement 
or  memorandum. 

(4)  The  projected  number  of 
individuals  with  severe  handicaps  who 
will  receive  supported  employment 
services  under  tfie  agreement  or 
memorandum. 

(Authority:  29  U.S.C  785m(bM4)  and  795o(b)) 

8363-51    WhtsrsttisslKmsNs 
sdmMslraMvs  costs? 

(a)  Administrative  costs — general 
Expenditures  are  aUowable  for  the 
following  auministrative  costs: 

(1)  Administration  of  the  State  plan 
supplement  for  this  program. 


(2)  Planniag,  program  development, 
and  personnel  development  to 
implement  a  system  of  supported 
employment  services. 

(3)  Monitoring,  supervision,  and 
evaluation  of  this  program. 

(4)  Technical  assistance  to  other  State 
agencies,  private  nonprofit 
organizations,  and  businesses  and 
industries. 

(b)  Limitation  on  administrative  costs. 
Not  more  than  five  percent  of  a  State's 
allotment  may  be  expended  for 
administrative  costs  for  carrying  out  this 
program. 

(Authority:  29  US.C  7951(c)  and  795m(b)(5)) 

9  363.52    WTist  sre  ttw  Infoi  nislh>n 
collection  and  reporting  requlrsfiMnts? 

(a)  A  State  shall  collect  and  report 
information  as  required  under  section  13 
of  the  Act  for  each  individual  with 
severe  handicaps  served  under  this 
program. 

(b)  The  State  shall  collect  and  report 
separately  information  for 

(1)  Supported  employment  clients 
served  under  this  program;  and 

(2)  St4>ported  employment  clients 
served  under  34  CFR  part  361. 

(Authority:  29  US.C.  712  and  795o) 

9363,53    WtMrt  specW  conditions  ^ply  to 
services  and  acttvltiss  under  ttie  program? 

Each  grantee  shall  coordinate  the 
services  provided  to  an  individual  under 


this  part  and  under  34  CFR  part  381  to 
ensure  that  the  services  are 
complementary  and  not  duplicative. 

(Authority:  29  U.S.C  79Sn  and  q) 

9363.54    What  requirements  musts  State 
meet  before  N  provides  for  the  transition  of 
sn  individual  to  extonded  servtose? 

A  designated  State  unit  must  provide 
for  the  transition  of  an  individual  with 
severe  handicaps  to  extended  services 
no  later  than  18  months  after  placement 
in  supported  employment  and  only  if  the 
individual  is  working  an  average  of  20 
hours  per  week  per  pay  period,  the 
individual  is  stabilized  in  the  job,  and 
extended  services  are  available  and  can 
be  provided  without  a  hiatus  in  services. 

(Authority:  29  U.S.C  795n  and  711(c)) 

9  363.55    What  are  the  requlremento  for 
succassfuly  rehabllttating  an  IndividusI  in 
supported  emptoyment? 

An  individual^with  severe  handicaps 
who  is  receiving  supported  employment 
services  is  considered  to  be  successfully 
rehabilitated  if  the  individual  maintains 
a  supported  employment  placement  for 
60  days  after  making  the  transition  to 
extended  services. 

(Authority:  29  U.S.C  711(c)) 

[FR  Doc.  91-27280  RIed  11-12-91;  8:45  am] 
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OEPAimiENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Inaan  QamHig;  Approved  TritMl-Stata 
Compact 

aocncy:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact 


:  Pursuant  to  25  U.S.C.  27ia  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L  100-497),  the  Secretary  of 


the  Interior  sliall  publish,  in  the  Fbderal 
Register,  notice  of  approved  Tribd-State 
Compacts  for  the  piupose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  autlnmty 
has  approved  a  Tribal-State  Compact 
for  control  of  Class  in  video  games  of 
chance  on  the  White  Earth  Band  of 
Chippewa  Reservation  in  Minnesota 
between  the  White  Earth  Band  of 
Chippewa  and  the  State  of  Minnesota 
executed  on  May  15. 1991. 


oarcs:  This  action  is  effective 
November  13, 1991. 
iUNNICSSCS:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  MS/MIB  4603, 1849  "C 
Street,  NW.,  Washington,  DC  20240. 
ran  FUfrmeii  mromiUTiON  contact: 
Joyce  Grisham,  Bureau  of  Indian  Affairs. 
Washington.  DC  20240  (202)  208-7445. 

Dated  November  8, 1991. 
David  |.  Matheaoo. 

Acttttg  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  91-27464  Filed  11-12-91;  10:31  am) 
ICOOC  4S1«-01-« 


Wednesday 
November  13,  1991 


Part  VI 


The  President 


Notice  of  November  12,  1991— 
Continuation  of  Iran  Emergency 


57791 


Federal  Register 
Vol.  56.  No.  219 
Wednesday,  November  13,  1991 


TiUe  »— 

The  President 


Presidential  Documents 


Notice  of  November  12,  1991 
Continuation  of  Iran  Emergency 


On  November  14. 1979,  by  Executive  Order  No.  12170,  the  President  declared  a 
national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  situation  in  Iran. 
Notices  of  the  continuation  of  this  national  emergency  have  been  transmitted 
annually  by  the  President  to  the  Congress  and  the  Federal  Register,  most 
recently  on  November  9,  1990.  Because  our  relations  with  Iran  have  not  yet 
returned  to  normal,  and  the  process  of  implementing  the  January  19,  1981, 
agreements  with  Iran  is  still  underway,  the  national  emergency  declared  on 
November  14,  1979,  must  continue  in  effect  beyond  November  14,  1991. 
Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies  Act 
(50  U.S.C.  1622(d)],  I  am  continuing  the  national  emergency  with  respect  to 
Iran.  This  notice  shall  be  published  in  the  Federal  Register  and  transmitted  to 
the  Congress. 


|FR  Doc.  91-27511 
Filed  11-12-91:  11:51  am] 
Billing  code  319S-01-M 


THE  WHITE  HOUSE, 
November  12,  1991. 


^ 


Editorial  note:  For  the  President's  message  to  Congress  on  the  continuation  of  the  emergency,  see 
issue  No.  46  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6370  of  November  8,  1991 
National  Poison  Prevention  Week,  1992 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  three  decades,  we  Americans  have  observed  National  Poison 
Prevention  Week  as  part  of  a  concerted,  nationwide  campaign  to  reduce  the 
number  of  accidental  poisoning  deaths  among  children.  This  annual  observ- 
ance, coupled  with  our  year-round  efforts  in  both  the  public  and  private 
sectors,  has  helped  to  save  lives:  during  the  past  30  years,  the  number  of 
poisoning  deaths  among  children  under  5  years  of  age  has  declined  markedly, 
from  450  in  1961  to  42  in  1988. 

This  "success  story"  certainly  merits  celebration.  However,  because  the  loss 
of  even  one  child  is  more  than  any  family  can  bear  and  more  than  our  Nation 
should  tolerate,  we  must  continue  to  alert  the  public  about  the  need  for  poison 
prevention. 

Leading  that  effort  today  is  the  Poison  Prevention  Week  Council,  a  coalition  of 
37  national  organizations  that  are  determined  to  protect  the  health  and  safety 
of  our  most  vulnerable  citizens.  The  Council,  which  embodies  our  public- 
private  partnership  for  poison  prevention,  coordinates  the  annual  observance 
of  National  Poison  Prevention  Week.  It  also  distributes  lifesaving  information 
and  encourages  local  poison  control  centers,  pharmacies,  health  departments, 
and  other  agencies  to  conduct  poison  prevention  programs.  The  United  States 
Consumer  Product  Safety  Commission,  which  each  year  provides  a  member  to 
serve  as  Secretary  of  the  Poison  Prevention  Week  Council,  helps  to  direct  this 
important  public  health  campaign  to  prevent  childhood  poisonings.  It  is  a  truly 
national  effort,  enlisting  the  help  of  parents,  healtii  professionals,  educators, 
and  government  officials,  as  well  as  members  of  industry  and  the  media. 

Poison  prevention  awareness  has  saved  lives,  but  there  is  more  to  do.  The 
American  Association  of  Poison  Control  Centers  reports  that  almost  1  million 
children  are  exposed  each  year  to  potentially  poisonous  medicines  or  house- 
hold chemicals.  We  must  continue  to  warn  parents,  grandparents,  and  other 
adults  about  the  threat  of  childhood  poisoning  and  encourage  them  to  adopt 
safety  measures.  We  can  take  a  simple  yet  vital  step  to  prevent  accidental 
poisonings  by  using  child-resistant  closures  and  by  keeping  medicines  and 
household  chemicals  out  of  the  reach  of  children. 

To  encourage  all  Americans  to  learn  more  about  the  dangers  of  accidental 
poisonings  and  to  take  more  preventative  measures,  the  Congress,  by  a  joint 
resolution  approved  September  26,  1961  (75  Stat.  681),  has  authorized  and 
requested  the  President  to  issue  a  proclamation  designating  the  third  week  of 
March  of  each  year  as  National  Poison  Prevention  Week. 
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NOW,  THEREFORE,  L  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  March  15,  1992,  as  National 
Poison  Prevention  Week.  I  call  upon  all  Americans  to  observe  this  week  by 
participating  in  appropriate  programs  and  activities  and  by  learning  how  to 
prevent  accidental  poisonings  among  children. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


(FR  Doc  91-27512 
Filed  11-12-91:  12:18  pm 
Billing  code  3195-01 -M 
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Proclamatioii  6371  of  November  12,  1991 

National  Women  Veterans  Recognition  Week,  1991 
By  the  President  of  the  United  States  of  America 

A  Proclamatioii 

Earlier  this  year,  some  35,000  American  service  women  played  highly  visible 
roles  in  ensuring  the  success  of  our  military  operations  in  the  Persian  Gulf. 
While  we  celebrate  their  outstanding  contributions — and  those  of  their  coun- 
terparts here  at  home  and  at  bases  around  the  world — wc  do  well  to  remem- 
ber that  women  have  been  an  invaluable  part  of  the  United  States  Armed 
Forces  for  generations. 

Since  the  earliest  days  of  our  Republic,  women  have  written  many  important 
pages  in  American  military  history,  often  accepting  great  risks  and  sacriHces 
for  the  sake  of  others.  During  the  Revolutionary  War  and  later  during  the  Civil 
War,  thousands  of  women  provided  compassionate  aid  to  sick  and  wounded 
soldiers.  Many  other  women  served  as  scouts  and  couriers,  and  a  number  of 
historical  accounts  relate  the  stories  of  women  who  disguised  themselves  as 
men  in  order  to  join  in  the  fighting.  During  the  Spanish  American  War,  women 
nurses  waged  a  valiant  battle  against  an  epidemic  of  typhoid  fever  in  Army 
camps.  Their  work  so  impressed  the  Congress  that  it  established  the  Nurses 
Corps  as  a  permanent  auxiliary  of  the  Army.  By  World  War  I,  the  Navy  and 
the  Coast  Guard  were  also  accepting  women  volunteers. 

When  World  War  II  required  the  total  commitment  of  this  Nation's  will  and 
resources,  women  achieved  full  military  status  in  the.  Women's  Army  Corps 
and  in  the  Navy's  WAVES.  The  Coast  Guard  and  the  Marines  followed  suit  in 
accepting  women  enlistees,  and  the  Women's  Air  Force  Service  Pilots  was 
formed  to  ferry  military  aircraft. 

During  the  half  century  since  World  War  II,  women  have  continued  to  be  an 
invaluable  part  of  our  Nation's  armed  forces.  From  Korea  and  Vietnam  to 
places  such  as  Panama  and  the  Persian  Gulf,  American  service  women  have 
consistently  demonstrated  the  extraordinary  courage,  patriotism,  and  skill  that 
we  have  come  to  expect  of  this  country's  military  persoimel.  Some  have  been 
wounded,  and  others  have  made  the  ultimate  sacrifice,  in  the  line  of  duty. 

Over  the  years,  the  number  of  women  in  our  armed  forces  has  steadily 
increased.  Today  nearly  one  and  one  quarter  miUion  women  stand  among  our 
Nation's  veterans.  This  week,  we  proudly  and  gratefully  salute  each  of  them. 

In  recognition  of  the  many  contributions  that  women  veterans  have  made  to 
our  country,  the  Congress,  by  Senate  Joint  Resolution  145,  has  designated  the 
week  beginning  November  10,  1991,  as  "National  Women  Veterans  Recogni- 
tion Week"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  week. 


/ 
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NOW,  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  10  through  November  16, 
1991.  as  National  Women  Veterans  Recognition  Week.  I  urge  all  Americans  to 
observe  this  week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHFJIEOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


|FR  Doc.  91-r562 
Tiled  11-12-91:  2:51  pm| 
Billing  code  319S-(n-M 


"^ 


Editorial  note:  For  the  President's  remarks  commemorating  Veterans  Day.  see  issue  No.  46  of  the 
Weekly  Compilation  of  Presidential  Documents. 
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Proclamatioii  6372  of  November  12,  1991 

National  Alzheimer's  Disease  Month,  1991  and  1992 

By  the  President  of  the  United  States  of  America 

A  Proclamation  | 

Advances  in  science  and  medicine  have  given  millions  of  Americans  the 
opportunity  to  enjoy  longer,  healthier  lives.  Older  Americans  now  constitute  a 
growing  percentage  of  our  Nation's  population,  and,  together,  they  represent  a 
rich  source  of  knowledge  and  insight  for  yoimger  generations.  By  providing 
senior  citizens  with  opportunities  to  share  their  wisdom  and  experience,  we 
not  only  strengthen  and  enrich  this  country  but  also  affirm  the  inherent  dignity 
and  worth  of  every  hiunan  being,  regardless  of  his  or  her  age. 

Today,  more  and  more  employers  and  other  Americans  are  recognizing  the 
enormous  talent  and  potential  of  senior  citizens.  One  of  the  greatest  threats  to 
fulfilling  that  potential,  however,  comes  from  Alzheimer's  disease. 

Alzheimer's  is  a  debilitating  brain  disease  that,  over  a  period  of  years,  robs  its 
victims  of  their  memory  and  intellect,  their  health,  their  independence,  and 
eventually  their  lives.  Alzheimer's  disease  also  disrupts  the  lives  of  thousands 
of  Americans  who  must  endure  the  physical,  emotional,  and  fmancial  strains 
of  caring  for  an  affected  parent,  spouse  or  sibling. 

Fortunately,  the  families  of  Alzheimer's  patients  are  not  alone  in  their  struggle 
with  this  terrible  disease.  In  communities  across  the  country,  health  care 
providers,  social  workers,  and  other  concerned  professionals  and  volunteers 
have  joined  forces  to  promote  public  awareness  of  Alzheimer's  and  to  help 
families  that  are  affected  by  it.  Federal,  State,  and  local  governments  are 
working  to  improve  the  delivery  of  services  for  people  with  Alzheimer's,  and 
researchers  in  both  the  public  and  private  sectors  are  striving  to  learn  how  we 
can  prevent  and  eventually  cure  the  disease.  Scientists  and  physicians  are 
also  developing  new  methods  to  manage  symptoms  of  Alzheimer's,  as  well  as 
facilities  that  are  better  equipped  for  the  special  needs  of  people  with  the 
disease  and  related  disorders. 

Our  ultimate  goal,  however,  must  be  to  eliminate  the  need  for  such  treatments 
and  facihties.  Accordingly,  imder  the  leadership  of  the  National  Institute  on 
Aging,  the  Federal  Government  will  continue  to  conduct  and  support  biomedi- 
cal research  on  Alzheimer's  disease.  During  the  past  few  years,  we  have 
learned  much  about  the  basic  processes  of  Alzheimer's  and  drawn  closer  to 
identifying  its  causes;  we  will  now  seek  further  progress  in  these  areas,  and 
we  will  place  special  emphasis  on  the  discovery  and  development  of  therapeu- 
tic drugs.  Such  efforts  will  be  crucial  to  finding  ways  of  treating  and  prevent- 
ing Alzheimer's  disease. 

As  an  expression  of  our  Nation's  commitment  to  protecting  the  health  of  all 
older  Americans,  the  Congress,  by  Senate  Joint  Resolution  36.  has  designated 
November  1991  and  November  1992  as  "National  Alzheimer's  Disease  Month" 
and  has  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  these  months. 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  1991  and  November  1992  as  National 
Alzheimer's  Disease  Month.  I  encourage  all  Americans  to  observe  these 
months  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


|FR  Doc  n-27Se7 
Filed  11-12-01:  3K»  pm) 
Billing  code  319S-01-M 
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Federal  Register 

Vol.  58,  No.  220 

Thursday.  November  14.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  tfie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  pF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  90-AWP-8] 

Alteration  of  VOR  Federal  Airway  V- 
291;  AZ 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
description  of  Federal  Airway  V-291 
located  in  the  State  of  Arizona.  The 
realignment  of  this  airway  is  necessary 
to  improve  the  flow  of  traffic  along  the 
Albuquerque  Air  Route  Traffic  Control 
Center  (ARTCC)  and  Los  Angeles 
ARTCC  border.  This  action  wiH  improve 
traffic  flow  in  this  area,  reduce  the  flying 
time  of  overflights,  and  reduce  controller 
worldoad. 

EFFECTIVE  DATE:  0901  UTC.  January  9, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alton  D.  Scott,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9252. 

SUPPLEMENTARY  INFORMATION: 
History 

On  December  14. 1990.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  description  of  VOR 
Federal  Airway  V-291  (55  FR  51431). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 


were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990.  I 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  V-291  located  in  the  State 
of  Arizona.  This  action  will 
substantially  increase  the  efficiency  of 
operations  along  the  Albuquerque  and 
Los  Angeles  ARTCC  border  by  reducing 
the  flying  time  between  Winslow  and 
Peach  Springs.  AZ.  and  eliminating 
some  of  the  congestion  over  the  Drake, 
AZ.  VORTAC.  The  adjustment  of  this 
route  is  designed  to  alleviate  congestion  • 
of  air  trafHc  and  to  establish  optimum 
use  of  the  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiHed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  13S4(a). 
1510;  Executive  Order  10854:  49  U.S.C.  106(g) 


(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

§71.123    [AmendMll 

2.  §  71.123  is  amended  as  follows: 

V-291    lAmendedl 

By  removing  tiie  words  "to  FiagstafT.  AZ." 
and  substituting  the  words  "FiagstafT.  AZ:  to 
Peach  Springs.  AZ.  The  airspace  within  R- 
2302  is  excluded." 

Issued  in  Washington.  DC  on  November  5. 
1991. 

Haittld  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  91-27384  Filed  11-13-91:  8:45  am) 

MLUNO  COOC  4t10-t3-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

32  CFR  Parts  292a  and  319 
[DIA  Regulation  12-12] 

Defense  Intelligence  Agency  Privacy 
Program;  Correction 

AOENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule  correction. 

summary:  On  November  6. 1991.  (56  FR 
56595).  the  Department  of  Defense 
published  a  final  rule  redesignating  32 
CFR  part  292a  as  32  CFR  part  319.  This 
document  corrects  the  words  of  issuance 
to  include  the  redesignation. 

EFFECTIVE  DATE:  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

L.M  Bynum.  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services.  Pentagon. 
Washington.  DC  20301-1155. 

SUPPLEMENTARY  INFORMATION:  The 

words  of  issuance  (56  FR  56595. 
November  6. 1991)  are  corrected  to  read 
as  follows: 

"For  the  reasons  set  forth  in  the 
preamble.  32  CFR  part  292a  is 
redesignated  as  part  319  and  is  amended 
to  read  as  follows:" 

(Pub.  L.  93-579.  88  Stat.  1696  (5  U.S.C.  552(a)). 

Dated:  November  8. 1991. 
LM.  Bynum,  | 

Alternate  OSD  Federal  Register  Liaison  ■ 
Officer,  Department  of  Defense. 
(FR  Doc.  91-27347  Filed  11-13-91:  8:45  am) 

HUJNO  CODE  M10-01-M 
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32  CFR  Part  310 

DoO  Privacy  Program 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule  amendment. 

summary:  On  October  29. 1991  (56  FR 
55631).  the  Department  of  Defense 
published  a  redesignation  of  privacy 
rulemaking  documents.  It  redesignated 
part  286a  as  310.  This  amendment 
specifically  identifies  the  changes  that 
are  to  be  made  in  the  text  of  the  newly 
redesignated  part  310. 
EFFECTIVE  DATE:  November  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
L  M.  Bynum.  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services,  Pentagon, 
Washington.  DC  20301-1155.  telephone 
703-697-4111. 
SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  in  32  CFR  Part  310 

Privacy. 

Accordingly,  32  CFR  part  310  is 
amended  as  follows: 

PART  310-000  PRIVACY  PROGRAM 

1.  The  authority  citation  for  newly 
redesignated  part  310  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.SCSS2a). 


$310.1    [AnMOdwIl 

2.  Newly  redesignated  S  310.1(a)  is 
amended  by  changing  '•286a"  to  "310" 

S310^    (AmendMl] 

3.  Newly  redesignated  {  310.2(c)  is 
amended  by  changing  "S  266a.l2"  to 
"5  310.12". 


§310.6    (AiMndedl 

4.  Newly  redesignated  $  310.6  is 
amended  in  paragraph  (a)(2)  by 
changing  "286a"  to  "310":  paragraph 
(c)(4)  by  changing  "286a"  to  "310";  and 
paragraph  (f)  by  changing  "§  286a.4(c)" 
to  "5  310.4(c)". 

$310.10    [Amended] 

5.  Newly  redesignated  §  310.10  is 
amended  in  paragraph  (a)(1)  by 
changing  "5  286a.3(n)  *  to  "5  310.3(n)": 
paragraph  (b)(2)  by  changing 

"5  286.63(c)"  to  "5  310.63(c)";  paragraph 
(b)(3)  by  changing  "5  286.64(c)'  to 
"5  310.64(c)";  and  paragraph  (f)  by 
changing  "H  286a.63  and  286a.64"  to 
"55  310.63  and  310.64". 


§310.11    [Amended] 

6.  Newly  redesignated  5  310.11  is 
amended  is  paragraph  (b)  is  amended 
by  changing  "55  286a. 30(d)  and 


286a.40(d)  '  to  "55  310.30(d)  and 
310.40(d)". 

§310.12    [Amended) 

7.  Newly  redesignated  5  310.12  is 
amended  in  paragraph  (a)(3)  by 
changing  "5  286a.l2 "  to  "5  310.12"  and 
paragraph  (d)  by  changing 
"5  2fl6a.40(d)"  "5  310.40(d)". 

§310.20    (Amended] 

a  Newly  redesignated  5  310.20  is 
amended  in  paragraph  (d)(2)(i)  by 
changing  "5  288a.l0"  to  "5  310.10"  and 
paragraph  (d)(2)(iii)  by  changing 
"5  286a.41(e)  •  to  "§  310.41(e)'. 

§310.30    [Amended] 

g.  Newly  redesignated  5  310.30  is 
amended  in  paragraph  (a)(6)  by 
changing  "5  286a.20(b)"  to  "5  310.20(b)"; 
paragraph  (a)(8)  by  changing  "5  286a.31" 
to  "5  310.31";  paragraph  (d)(1)  by 
changing  "5  286a.31(b)"  to  "5  310.31(b)"; 
paragraph  (f)(4)  by  changing  "5  286a.31" 
to  "5  310.31";  paragraph  (h)(3)  by 
changing  "5  286a.52"  to  "5  310.52";  and 
paragraph  (1)  by  changing  "5  286a. 32"  to 
"5  310.32". 

§310.31    [Amended] 

10.  Newly  redesignated  5  310.31  is 
amended  in  paragraph  (a)(l)(i)  by 
changing  "5  286a.30"  to  "5  310.30"; 
paragraph  (a)(l)(iii)  by  changing 

"5  286a.50(c)"  to  "5  310.50(c)":  and 
paragraph  (b)(l){ii)  by  changing 
"5  286a.30  and  5  286a.33  "  to  "5  310.30 
and  5  310.33". 

§310^2    [Amended] 

11.  Newly  redesignated  5  310.32  is 
amended  in  paragraph  (b)(1)  by 
changing  "5  286a.50"  to  "§  310.50"  and 
paragraph  (d)(2)  by  changing  "5  286a.30" 
to  "5  3ia30". 

12.  Section  310.33(e)  is  amended  by 
changing  "5  286a.41(k)"  to  "5  310.41(k)". 

§310.40    [Amended] 

13.  Newly  redesignated  5  310.40  is 
amended  in  paragraph  (b)  by  changing 
"5  286a.41(a)"  to  "5  3ia41(a)"  and 
paragraph  (c)(3)  by  changing  "5  286a.41" 
to  "5  310.41 ". 

§310l41    [Amended] 

14.  Newly  redesignated  5  310.41  is 
amended  in  paragraph  (e)(2)(iv)  by 
changing  "5  286a.62(i)"  to  "5  310.62(i)"; 
paragraph  (e)(5)  by  changing 

"5  286a.62(a)(l)"  to  "|  310.62(a)(1)"; 
paragraph  (g)(2)  by  changing  "5  286.44" 
as  "5  310.44":  and  paragraph  (k)(7)  by 
changing  "5  286a.33"  to  "5  310.33". 

§310.43    (Amended] 

15.  Newly  redesignated  5  310.43(b)(1) 
is  amended  by  changing  "5  286a.41"  to 
"5  310.41 ". 


$3ia44    (Amended] 

16.  Newly  redesignated  5  310.44  is 
amended  in  paragraph  (a)(3)(ii)  by 
changing  "5  288a.32(i)(l)"  to 

"5  310.32(i)(l')";  paragraph  (a)(3)(iii)  by 
changing  "5  286a.40"  to  "5  310.40"; 
paragraph  (f)(l)(i)  by  changing 
"6  286a.41"  to  "5  310.41";  paragraph 
(n(l)(ii)  by  changing  "5  286a.50(b)"  to 
"5  310.50(b)". 

§310.50    (Amended] 

17.  Newly  redesignated  5  310.50  is 
amended  in  paragraph  (b)(1)  by 
changing  "5  286a.e0(e)"  to  "5  310.60(e)"; 
paragraph  (b)(4)  by  changing  "5  286a.61" 
to  "§  310.61":  and  paragraph  (e)(1)  by 
changing  "6  286.61"  to  "5  310.61". 

§310.51    (Amended! 

18.  Newly  redesignated  §  310.51  is 
amended  in  paragraph  (a)(6)  by 
changing  "5  286a.50"  to  "5  310.50"  and 
paragraph  (b)  by  changing  "5  286a.30"  to 
"5  310.30 ". 

§3ia52    [Amended] 

19.  Newly  redesignated  5  310.52(a)(2) 
is  amended  by  changing  '•5288a.51(a)" 
to  '•§  310.51(a)". 

§310.60    [Amended] 

■20.  Newly  redesignated  5  310.60  is 
amended  in  paragraph  {e)(4)  by  changing 
••286a  .61"  to  "310.61"  and  paragraph 
(f)(3)  by  changing  "286a.62"  to  "310.62". 

§3ia61    (Amended] 

21.  Newly  redesignated  5  310.61  is 
amended  in  paragraph  (a)  by  changing 
'•5  288a.50"  to  "5  310.50":  paragraph 
(b)(l)(i)  by  changing  "5  286a.62"  to 
"5  310.62";  and  paragraph  (b)(2)  by 
changing  "5  286a.50""  to  5  310.50". 


§310.62    [Amended] 

22.  Newly  redesignated  5  310.62  is 
amended  in  paragraph  (i)(l)(i)  by 
changing  "i  286a.41""  to  5  310.41""; 
paragraph  (i)(3)  by  changing 

•5  286a.41(e)"  to  "5  310.41(e)"  and 

'■5  286a.3(p)"  to  "5  310.3(p)  ;  paragraph 

(l)(l)  by  changing  "5  286a.50(d)"  to 

••5  310.50(d)";  paragraph  (l)(3)(iv)  by 

changing  "5  286a.30(c)(l)"  to 

"5  310.30(c)(1)";  paragraphs  (m)(l). 

(n)(l),  and  (o)(l)  by  changing 

••5  286a.50(d)""  to  "'§  310.50(d)'";  and 

paragraph  (o)(3)  by  changing 

"5  286a.52(b)"  to  5  310.52(b)"". 

§310.63    (Amended] 

23.  Newly  redesignated  5  310.63  is 
amended  in  paragraph  (b)(l)(iv)  by 
changing  "i  286a.64""  to  ^^5  310.64"; 
paragraph  (b)(l)(v)  by  changing 

"5  286a.62(e)"  to  "5  310.62(e)"  and 
•5  286a.62(h)*^  to  "i  310.62(h)"; 
paragraph  (b)(2)(ii)  by  changing 
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"5  286a.64(a)"  to  "5  310.64(a)"  and 
paragraph  (b)(2)(iii)  by  changing 
"5  286a.62(f)"  to  "J  310.62(f)**:  paragraph 
(b)(3)(ii)  by  changing  "5  286a.62(j)(2)"  to 
"5  310.62(j)(2)"  and  paragraph  (b)(3)(iii) 
by  changing  "5  286a.l0(a)"  to 
"5  310.10(a)";  paragraph  (b)(4)(iii)  by 
changing  "5  286a.62(h)"  to  "5  310.62(h)" 
and  "5  286a.62(g)"  to  "5  310.62(g)"; 
paragraph  (b)(5](iv)  by  changing 
"5  286a.64"  to  "5  310.64"  and  paragraph 
(b)(5)(vii)  by  changing  "I  286a.62(j)(l)" 
to  "I  310.62(j)(l)";  paragraph  (d)(l)(ii)  by 
changing  ""5  28ea.60(f)"  to  "5  310.60(f)": 
paragraph  (d)(2)  by  changing 
"5  286a.l03"  to  "5  310.103";  paragraph 
(!)  by  changing  "5  286a.60(e)"  to 
"5  310.60(e)";  paragraph  (g)(1)  by 
changing  "5  286a.63(d)""  to  "5  310.63(d)" 
and  by  correctly  redesignating 
paragraph  (d)(4)  as  (d)(l](iv)  and  by 
changing  in  correctly  redesignated 
paragraph  (d)(l)(iv)  ""5  286a.60(f)"  to 
'•5  310.60(f)".  j 

§310.64    [Amended] 

24.  Newly  redesignated  §  310.64  is 
amended  in  paragraph  (a)(1)  by 
changing  "5  286a.63(b)"  to  "5  310.63(b)"'; 
paragraph  (a)(2)  by  changing 

"5  286a.63(c)"  to  "5  310.63(c)"; 
paragraph  (b)(1)  by  changing  "§  286a.62" 
to  "5  310.62";  and  paragraph  (b)(3)  by 
changing  "5  286a.62(q)  to  "5  310.62(q)". 

§310.72    [Amended] 

25.  Newly  redesignated  5  310.72(a)(3) 
is  amended  by  changing  "5  286a.70"  to 
"5  310.70". 

§310.112    [Amended] 

26.  Newly  redesignated  5  310.112(a)  is 
amended  by  changing  "5  286a.60(f)"  to 

5  310.60(f)"  and  paragraph  (b)  by 
changing  "5  286a.lll(a)"  to 
"5  310.111(a)". 

Appendix  A    [Amended] 

27.  Appendix  A  is  amended  in  the 
parenthentical  sentence  following  the 
heading  by  changing  "5  286a.l3"  to 
"5  310.13"";  paragraph  C.  introductor; 
text,  by  changing  "5  286a.l3""  to 

"5  310.13";  paragraph  F.l.b.  by  changing 
"5  286a.60"  to  "5  310.60".  paragraphs 
F.3.b.  and  c.  by  changing  '•S  286a.63"  to 
"5  310.63".  paragraph  G.l.  by  changing 
"5  288a.l3"  to  "5  310.13";  and  paragraph 
H.7.  by  changing  "5  286a.63"  to 
"5  310.63". 

Appendix  B    [Amended] 

28.  Appendix  B  is  amended  in  the 
parenthentical  sentence  following  the 
heading  by  changing  "5  286a.l3"  to 
"5  310.13"  and  paragraph  B.l.  by 
changing  "5  286a.l3"  to  '^5  310.13". 


Appendix  C    [Amended] 

29.  Appendix  C  is  amended  in  the 
parenthentical  sentence  following  the 
heading  by  changing  '"5  286a.41"  to 
"5  310.41". 

Appendix  D    [Amended] 

30.  Appendix  D  is  amended  in  the 
parenthentical  sentence  following  the 
heading  and  footnote  1  by  changing 
"8  286a.50"  to  "5  310.50". 

Appendix  E    [Amended] 

31.  Appendix  E  is  amended  in  the 
parenthentical  sentence  following  the 
heading  by  changing  "5  286a.60"  to 

"5  310.60'"  and  in  the  paragraph  entided 
Contesting  record  procedures,  change 
"291a"  to  "318". 

Appendix  F    [Amended] 

32.  Appendix  F  is  amended  in  the 
parenthentical  sentence  following  the 
heading  and  paragraph  A.  by  changing 
"S  286a.63"  to  "S  310.63":  paragraphs 
B.l.  and  4.  by  changing  "5  286a.62"  to 
"5  310.62",  paragraph  B.6.  by  changing 
"S  286a.l0"  to  "S  310.10";  and  paragraph 
C.l.  by  changing  "5  286a.64"  to  "310.64". 

Appendix  Q    [Amended] 

33.  Appendix  G  is  amended  in  the 
parenthentical  sentence  following  the 
heading  by  changing  •'{  286a.64'"  to 
'•5  310.64". 

Appendix  H    [Amended] 

34.  Appendix  H  is  amended  in  the 
parenthentical  sentence  following  the 
heading  by  changing  "5  286a.l04"  to 
••5  310.104". 

Appendix  I    [Amended] 

35.  Appendix  I  is  amended  in  the 
parenthentical  sentence  following  the 
heading  by  changing  "5  286a.ll0"  to 
"8  310.110". 

Dated:  November  8, 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  91-27342  Filed  11-13-91:  8:45  am] 
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32  CFR  Part  311 

OSO  Privacy  Program 

AOENCY:  Office  of  the  Secretary,  DoD. 
action:  Final  rule  amendment. 

summary:  On  October  29, 1991  (56  FR 
55631),  the  Department  of  Defense 
published  a  redesignation  of  privacy 
rulemaking  documents.  It  redesignated 
part  286b  as  311.  This  amendment 
revises  the  heading  for  part  311  and 
specifically  identifies  the  changes  that 


are  to  be  made  in  the  text  of  the  newly 
redesignated  part  311. 

EFFECTIVE  DATE:  November  14. 1991. 

FOR  further  INFORMATION  CONTACT 

LM.  Bynum.  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services,  Pentagon, 
Washington.  DC  20301-1155,  telephone 
703-697-4111. 

SUPPLEMENTARY  INFORMATION: 

list  of  SubjecU  in  32  CFR  Part  911 

I*rivacy. 

Accordingly.  32  CFR  part  311  ia 
amended  as  follows:  | 

PART  311-OSO  PRIVACY  PROGRAM 

1.  The  authority  citation  for  newly 
redesignated  part  311  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  The  heading  for  part  311  is  revised 
to  read  as  set  forth  above. 


§311.5    [Amended]  | 

3.  Newly  redesignated  5  311.5  is 
amended  in  paragraph  (b),  introductory 
text  by  changing  "ASDC(A)"  to 
"ASD(PA)"  and  in  paragraph  (b)(1)  by 
changing  "OASDP(A)"  to  "OASD(PA)". 

§311.6    [Amended]  I 

4.  Newly  redesignated  5  311.6(a)(2)  is 
amended  by  changing  "OBM*^  to 
"OMB*. 

§311.7    [Amended]  | 

5.  Newly  redesignated  5  311.7(a)  is 
amended  by  changing  '•5  286b.6"  to 
"1311.6". 

Dated:  November  8, 1991. 
LM.  Bynum. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-27349  Filed  11-13-91: 8:45  am) 

BILUNa  cooc  S«10-«1^  I 

I — 

32  CFR  Parts  313, 314.  and  315 

Privacy  Act  of  1974;  Implamentation 

aqency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule  amendment. 


;  On  October  29. 1991  (56  FR 
55631).  the  Department  of  Defense 
published  a  redesignation  of  privacy 
rulemaking  documents.  It  redesignated 
parts  286c  as  313,  286d  as  314,  and  286e 
as  315.  This  amendment  revises  the 
heading  for  part  313,  and  specifically 
identifies  the  changes  that  are  to  be 
made  in  the  text  of  the  newly 
redesignated  parts  313,  314,  and  315. 
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EFFecnvE  DATC:  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
LM.  Bynum.  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services,  Pentagon. 
Washington.  DC  20301-1155,  telephone 
703-697-4111. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjecto  in  32  CFR  Parts  313, 314. 
and  315 

Privacy. 

Accordingly.  32  CFR  part  313  is 
amended  as  follows: 

PART  313— THE  CHAIRMAN  OF  THE 
JOINT  CHIEFS  OF  STAFF  AND  THE 
JOINT  STAFF  PRIVACY  PROGRAM 

1.  The  authority  citation  for  newly 
redesignated  part  313  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.S.C.  552a) 

2.  The  heading  for  newly  redesignated 
part  313  is  revised  to  read  as  set  forth 
above. 

§313.1    (AflMndedl 

3.  Newly  redesignated  §  313.1  is 
amended  by  changing  "286b"  to  "311". 

Accordingly.  32  CFR  part  314  is 
amended  as  follows: 

PART  314— DEFENSE  ADVANCED 
RESEARCH  PROJECTS  AGENCY 
PRIVACY,  ACT  OF  1974 

1.  The  authority  citation  for  newly 
redesignated  part  313  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.S.C.  552a). 


§314.1    (Amendadi 

2.  Newly  redesignated  §  314.1  is 
amended  by  changing  "286b"  to  "311". 

Accordingly,  32  CFR  part  315  is 
amended  as  follows: 

PART  315— UNIFORMED  SERVICES 
UNIVERSITY  OF  HEALTH  SCIENCES, 
PRIVACY  ACT  OF  1974 

1.  The  authority  citation  for  newly 
redesignated  part  315  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579,  88  Stat.  1896  (5 
U.S.C  552a), 

§315.1    [Amended] 

2.  Newly  redesignated  S  315.1  is 
amended  by  changing  "286b"  to  "311". 

Dated:  November  8. 1991. 
L.M.  Bymim, 

Allemata  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  91-27350  Filed  11-13-91:  8:45  am] 

BtLLINO  COOC  »nM>1-M 


32  CFR  Parts  317  and  318 

Privacy  Act  of  1974;  Intplementation 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule  amendment. 

summary:  On  October  29. 1991  (56  FR 
55631).  the  Department  of  Defense 
published  a  redesignation  of  privacy 
rulemaking  documents.  It  redesignated 
part  290a  as  317  and  291a  as  318.  This 
amendment  specifically  identifies  the 
changes  that  are  to  be  made  in  the  text 
of  the  newly  redesignated  parts  317  and 
318. 

EFFECTIVE  DATE:  November  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
L.M.  Bynum,  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services,  Pentagon, 
Washington.  DC  20301-1155.  telephone 
703-697-4111. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Parts  317  and 
318 

Privacy. 

Accordingly.  32  CFR  parts  317  and  318 
are  amended  as  follows: 

PART  317— DEFENSE  CONTRACT 
AUDIT  AGENCY,  PRIVACY  ACT  OF 
1974 

1.  The  authority  citation  for  newly 
redesignated  part  317  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.S.C.  552a). 

§317.6    [Amended] 

2.  Newly  redesignated  9  317.6(a)  is 
amended  by  changing  "5  290a.9"  to 

"§  317.9"  and  changing  "5  290a.6(a)5"  to 
"5  317.6(a)(5)". 

§317.7    [Amended] 

3.  Newly  redesignated  S  317.7(a)  is 
amended  by  changing  "§  290a.6"  to 
"5  317.6"  and  in  paragraph  (b)(3)  by 
changing  "5  290a.5"  to  "5  317.5". 

§317.10    [Amended] 

4.  Newly  redesignated  i  317.10(b)(1)  is 
amended  by  changing  "§  290a.5"  to 

"5  317.5";  paragraph  (e)  by  changing 
"§  290a.5"  to  "5  317.5".  paragraph  (e)(1) 
by  changing  "5  290a.7"  to  "J  317.7";  and 
paragraph  (f)(2)  by  changing  "§  290a.7" 
to  "5  317.7". 

PART  318— DEFENSE  NUCLEAR 
AGENCY  PRIVACY  PROGRAM 

1.  The  authority  citation  for  newly 
redesignated  part  318  continues  to  read 
as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.S.C.  552a). 


§§  318.1  and  318^    [Amended] 

2.  Newly  redesignated  S9  31M  and 
318.4  (a)  and  (b)  are  amended  by 
changing  "286a"  to  "310". 

§318.5    [Amended] 

3.  Newly  redesignated  {  318.5(b)  is 
amended  by  changing  "286a.50(c)"  to 
"310.50(c)". 

Dated:  November  8, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  91-27348  Filed  11-13-«1:  8:45  am) 

WUMQ  CODE  M10-01-4t 

32  CFR  Parts  321  and  322 

Privacy  Act  of  1974;  Implemantation 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  nde  amendment. 

summary:  On  October  29, 1991  (56  FR 
55631).  the  Department  of  Defense 
published  a  redesignation  of  privacy 
rulemaking  documents.  It  redesignated 
part  2988  as  321  and  part  299a  as  322. 
This  amendment  specifically  identifies 
the  changes  that  are  to  be  made  in  the 
text  of  the  newly  redesignated  parts  321 
and  322. 

EFFECTIVE  DATE:  November  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
LM.  Bynum,  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services.  Pentagon, 
Washington,  DC  20301-1155.  telephone 
703-697-4111. 
SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  in  32  CFR  Parte  321  and 
322 

Privacy. 

Accordingly.  32  CFR  parts  321  and  322 
are  amended  as  follows: 

PART  321— DEFENSE  INVESTIGATIVE 
SERVICE,  PRIVACY  ACT  OF  1974 

1.  The  authority  citation  for  newly 
redesignated  part  321  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.S.C.  552a). 


§321.4    [Amended] 

2.  Newly  redesignated  S  321.4  is 
amended  in  paragraph  (d)(1)  by 
changing  "5  298a.5"  to  "5  321.5"  and  by 
changing  "5  298a.4b"  to  "§  321.4(b)"  and 
paragraph  (d)(2)  by  changing  "8  298a.l4" 
to  "5  321.14". 

§321.6    [Amended] 

3.  Newly  redesignated  S  321.6  is 
amended  in  paragraph  (a)(1)  by 
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changing  "§  296a.l4"  to  "i  321.14"; 
paragraph  (bK2Ki)  by  changing 
"9  298a.5"  to  "i  321.S":  and  paragraph 
(bK6)  by  changing  "§  298«.12"  to 
"9  321.12". 

1321.11    [Amended] 

4.  Newly  redesignated  9  321.11  is 
amended  in  paragraph  (b).  introductory 
text  by  changing  "9  298a.4b"  to 

"9  321.4(b)"  and  paragraph  (b)(5)  by 
changing  "9  298a.l4"  to  "9  321.14". 

§321.15    [Amended] 

5.  Newly  redesignated  9  321.15  is 
amended  in  paragraph  (g)(1)  by 
changing  "9  298a.2"  to  "9  321.2"  and 
paragraph  {g)(2)  by  changing 

"9  298a.2(f)"  lo  '§  321.2(0". 

PART  322— PRIVACY  ACT  SYSTEMS 
OF  RECORDS-DISCLOSURES  AND 
AMENDMENT  PROCEDURES-SPECIFIC 
EXEMPTIONS.  NATIONAL  SECURITY 
AGENCY 

1.  The  authority  citation  for  newly 
redesignated  part  321  is  revised  to  read 
as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.S.C.  5S2a). 

§322.4    [Amended] 

2.  Newly  redesignated  9  322.4(b)(1)  is 
amended  by  changing  "9  299a.4(a)(l)"  to 
"9  321.4(a)(1)". 

SS22.S    [Amended] 

3.  Newly  redesignated  9  322.5  is 
amended  by  changing  "9  299a.4(a)(2)"  to 
"9  321.4(a)(2)". 

§322.6    [Amended] 

4.  Newly  redesignated  9  322.6  is 
amended  by  changing  "9  299a.4(a)(l)"  to 
"9  321.4(a)(1)". 

§322.10    [Amended] 

5.  Newly  redesignated  9  322.10  is 
amended  in  paragraphs  (b)(1),  (b)(2), 
(b)(3).  (bK4).  (b)(5),  (b)(6),  (bM7).  (b)(8), 
(b)(9).  (b)(10),  (b)(ll).  (b)(12),  and  (b)(13) 
in  the  Exemption  paragraph  by  changing 
"299a.l0(a)"  to  "9  322.10(a)". 

Dated:  November  8. 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-27344  Filed  11-13-91:  8:45  am) 
BIUJNQ  COOC  MM-OI-lt 


32  CFR  Parts  323  and  1288 

Privacy  Act  of  1974;  Implementation 

AQCNCV:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule  amendment. 


SUMMARY:  This  document  redesignates 
32  CFR  part  1266  as  part  323.  The 
purpose  of  this  redesignation  is  to  make 
administrative  changes  within  Chapter  I 
of  title  32  of  the  Code  of  Federal 
Regulations  for  ease  of  use  and  to 
transfer  parte  into  the  appropriate 
subdiapter. 
EFFECnvt  DATE  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

LM.  Bynum.  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services,  Pentagon, 
Washington,  DC  20301-1155,  telephone 
703-697-4111. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjecte  in  32  CFR  Parts  323  and 
1286 

Privacy. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5S2a  32  CFR  Chapter  L  is 

amended  as  follows: 

PART  323— {REDESKSNATEO  FROM 
PART  1236] 

1.  Part  1286  is  redesignated  as  jMrt  323 
and  placed  in  Subchapter  O. 

Appendii  A  and.  Appendix  C    [Amended] 

2.  Appendix  A,  paragraph  0.2<  and 
Appendix  C,  paragraph  C,  are  amended 
by  changing  "1286"  to  "323". 

Authority:  Privacy  Act  of  1974.  Pub.  L  93- 
579.  88  Stat  1896  (5  U.S.C.  5528) 

Dated:  November  8. 1991. 

L.M.  Bynum 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-27341  nied  11-13-91;  8:45  am] 

BIUJNQ  COOC  MMMI1 


Department  of  the  Navy 
32  CFR  Part  719 

Regulations  Supplementing  the  Manual 
f  or  Coufte-Martial 

AQENCY:  Department  of  the  Navy.  DOD. 
ACTKHC  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  the  regulations 
supplementing  the  Manual  for  Courts- 
Martial  in  order  to  reflect  changes  to 
Chapter  I  of  the  Manual  of  the  Judge 
Advocate  General.  The  publication  of 
this  rule  will  inform  members  of  the 
public  about  the  procedures  and 
authority  for  grants  of  immunity  from 
prosecution  in  trials  by  courts-martial. 

EFFECTIVE  DATE:  October  3, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Roger  A.  Smith.  JAGC.  USN, 


Deputy  Assistant  Judge  Advocate 
General  (Military  Justice),  Office  of  the 
Judge  Advocate  General  200  Stovall 
Street.  Alexandria.  VA  22332-2400.  (202) 
433-5895. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  conferred  under  S  U.S.C. 
301;  10  U.S.C  133, 939.  5013,  and  5148; 
E.0. 11476;  and  32  CFR700.206  and 
700.1202;  the  judge  Advocate  General 
revises  32  CFR  719.112.  This  revision 
reflects  the  changes  made  to  Chapter  I 
of  the  Manual  of  the  Judge  Advocate 
General  of  the  Nav>'.  JAG  Instruction 
5800.7C.  This  part  has  been  revised.  It 
sets  forth  the  procedures  and  authority 
for  grants  of  immunity  from  prosecution 
in  trials  by  courts-martiaL 

This  revision  was  adopted  on  October 
3, 1990.  To  the  limited  extent  that  this 
revision  could  be  deemed  to  originate 
any  requirements  within  the  Department 
of  the  Navy,  it  has  been  determined  that 
such  requirements  relate  entirely  to 
internal  Naval  management  and 
personnel  practices  that  can  be 
administered  more  effectively  without 
public  participation  in  the  rule-maidng 
process.  It  has  therefore  been 
determined  that  invitabon  of  pubHc 
comment  on  this  revision  would  be 
impracticable  and  unnecessary  and  is 
therefore  not  required  under  the 
provisions  of  32  CFR  parte  296  and  701. 
It  has  also  been  determined  that  this 
final  rule  is  not  a  "major  rule"  within  the 
criteria  specified  in  Executive  Order 
12291,  and  does  not  have  substantial 
impact  on  the  pubUc. 

Ust  of  Subjects  in  32  CFR  Part  719 
Military  Law,  Military  Personnel. 
For  the  reasons  set  out  in  the 

preamble,  title  32.  part  719  of  the  Code 

of  Federal  Regulations  is  amended  as 

follows: 

PART  719-REQULATIONS 
SUPPLEMENTINQ  THE  MANUAL  FOR 
COURTS-MARTIAL 

1.  The  authority  citation  for  part  719  is 
revised  to  read  as  follows: 

Authority:  3  U.S.C  301:  5  U3.C  301: 10 
U.S.C.  815.  5013.  5148:  32  CFR  70a206  and 
700.1202. 

2.  Subpart  C  of  part  719  is  amended  by 
revising  9  719.112  to  read  as  follows: 

$719,112    Authority  to  grant  immunity 
from  prosecutkKt 

(a)  General.  In  certain  cases  involving 
more  than  one  participant,  the  intereste 
of  justice  may  malie  it  advisable  to  grant 
immunity,  either  transactional  or 
testimonial  to  one  or  more  of  the 
participants  in  the  offense  in 
consideration  for  their  testifying  for  the 
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Government  or  the  defense  in  the 
investigation  and/or  the  trial  of  the 
principal  offender.  Transactional 
immunity,  as  that  term  is  used  in  this 
section,  shall  mean  immunity  from 
prosecution  for  any  offense  or  offenses 
to  which  the  compelled  testimony 
relates.  Testimonial  immunity,  as  that 
term  is  used  in  this  section,  shall  mean 
immunity  from  the  use,  in  aid  of  future 
prosecution,  of  testimony  or  other 
information  compelled  under  an  order  to 
testify  (or  any  information  directly  or 
indirectly  derived  from  such  testimony 
or  other  information).  The  authority  to 
grant  either  transactional  or  testimonial 
immunity  to  a  witness  is  reserved  to 
officers  exercising  general  court-martial 
jurisdiction.  This  authority  may  be 
exercised  in  any  case  whether  or  not 
formal  charges  have  been  preferred  and 
whether  or  not  the  matter  has  been 
referred  for  trial.  The  approval  of  the 
Attorney  General  of  the  United  States 
on  certain  orders  to  testify  may  be 
required,  as  outlined  below, 
(b)  Procedure.  The  written 
recommendation  that  a  certain  witness 
be  granted  either  transactional  or 
testimonial  immunity  in  consideration 
for  testimony  deemed  essential  to  the 
Government  or  to  the  defense  shall  be 
forwarded  to  an  officer  competent  to 
convene  a  general  court-martial  for  the 
witness  for  whom  immunity  is 
requested,  i.e..  any  o^icer  exercising 
general  court-martial  jurisdiction.  Such 
recommendation  will  be  forwarded  by 
the  trial  counsel  or  defense  counsel  in 
cases  referred  for  trial,  the  pretrial 
investigating  ofTicer  conducting  an 
investigation  upon  preferred  charges, 
the  counsel  or  recorder  of  any  other 
fact-finding  body,  or  the  investigator 
when  no  charges  have  yet  been 
preferred.  The  recommendation  shall 
state  in  detail  why  the  testimony  of  the 
witness  is  deemed  so  essential  or 
material  that  the  interests  of  justice 
cannot  be  served  without  the  grant  of 
immunity.  The  officer  exercising  general 
court-martial  jurisdiction  shall  act  upon 
such  request  after  referring  it  to  his  staff 
judge  advocate  for  consideration  and 
advice.  If  approved,  a  copy  of  the 
written  grant  of  immunity  must  be 
served  upon  the  accused  or  his  defense 
counsel  within  a  reasonable  time  before 
the  witness  testifies.  Additionally,  if  any 
witness  is  expected  to  testify  in 
response  to  a  promise  of  leniency,  the 
terms  of  the  promise  of  leniency  must  be 
reduced  to  writing  and  served  upon  the 
accused  or  his  defense  counsel  in  the 
same  manner  as  a  grant  of  immunity. 

(c)  Civilian  witnesses.  Pursuant  to  18 
U.S.C.  6002  and  6004,  if  the  testimony  or 
other  information  of  a  civilian  witness  at 


a  court-martial  may  be  necessary  in  the 
public  interest,  and  if  the  civilian 
witness  has  refused  or  is  likely  to  refuse 
to  testify  or  provide  other  information 
on  the  basis  of  a  privilege  against  self- 
incrimination,  then  the  approval  of  the 
Attorney  General  of  the  United  States, 
or  his  designee,  must  be  obtained  prior 
to  the  execution  or  issuance  of  an  order 
to  testify  to  such  civilian  witness.  The 
cognizant  officer  exercising  general 
court-martial  jurisdiction  may  obtain  the 
approval  of  the  Attorney  General  in 
such  a  circumstance  by  directing  a 
message  or  letter  requesting  the 
assistance  of  the  ]udge  Advocate 
General  (Code  20)  in  the  form  prescribed 
in  paragraph  (e)  of  this  section. 

(d)  Cases  involving  national  security. 
In  all  cases  involving  national  security 
or  foreign  relations  of  the  United  States, 
the  cognizant  officer  exercising  general 
court-martial  jurisdiction  shall  forward 
any  proposed  grant  of  immunity  to  the 
Judge  Advocate  General  for  the  purpose 
of  consultation  with  the  Department  of 
Justice.  See  section  0126  of  the  Manual 
of  the  Judge  Advocate  General  regarding 
relations  between  the  Departments  of 
Defense  and  Justice.  The  cognizant 
officer  exercising  general  court-martial 
jurisdiction  may  obtain  approval  by  the 
Attorney  General  of  a  proposed  grant  of 
immunity  by  directing  a  letter  requesting 
the  assistance  of  the  Judge  Advocate 
General  (Code  20)  in  the  form  prescribed 
in  paragraph  (e)  of  this  section. 

(e)  Content  of  immunity  requests.  In 
all  cases  in  which  approval  of  the 
Attorney  General  of  the  United  States  is 
required  prior  to  the  issuance  of  a  grant 
of  immunity,  whether  under  paragraphs 
(c)  or  (d)  of  this  section,  the  cognizant 
ofTicer  exercising  general  court-martial 
jurisdiction  shall  forward  by  message  or 
letter  the  proposed  order  to  testify  and 
grant  of  immunity  to  the  Judge  Advocate 
General  (Code  20).  The  order  to  testify 
should  be  substantially  in  the  form  set 
forth  in  Appendix  A-l-i(3)  of  the  Manual 
of  the  Judge  Advocate  General. 
Requests  for  assistance  shall  be  in 
writing,  should  allow  at  least  three 
weeks  for  consideration,  and  must 
contain  the  following  information: 

(1)  Name,  citation,  or  other  identifying 
information  of  the  proceeding  in  which 
the  order  is  to  be  used. 

(2)  Name  of  the  witness  for  whom  the 
immunity  is  requested. 

(3)  Name  of  the  employer  or  company 
with  which  a  witness  is  associated  or 
the  military  unit  or  organization  to 
which  a  witness  is  assigned. 

(4)  Date  and  place  of  birth,  if  known, 
of  the  witness. 

(5)  FBI  or  local  police  file  number,  if 
any,  and  if  known. 


(6)  Whether  any  State  or  Federal 
charges  are  pending  against  the  witness 
and  the  nature  of  the  charges. 

(7)  Whether  the  witness  is  currently 
incarcerated,  under  what  conditions, 
and  for  what  length  of  time. 

(8)  A  brief  resume  of  the  background 
of  the  investigation  or  proceeding  before 
the  agency  or  department. 

(9)  A  concise  statement  of  the  reasons 
for  the  request,  including: 

(i)  What  testimony  the  witness  is 
expected  to  give; 

(ii)  How  this  testimony  will  serve  the 
public  interest; 

(iii)  Whether  the  witness: 

(A)  Has  invoked  the  privilege  against 
self-incrimination:  or 

(B)  Is  likely  to  Invoke  the  privilege; 
(iv)  If  paragraph  (e)(9)(iii)(B)  of  this 

section  is  applicable,  then  why  it  is 
anticipated  that  the  prospective  witness 
will  invoke  the  privilege. 

(10)  An  estimate  as  to  whether  the 
witness  is  likely  to  testify  in  the  event 
immunity  is  granted. 

(f)  Post-testimony  procedure.  After  a 
witness  immunized  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section 
has  testified,  the  following  information       •;< 
should  be  provided  to  the  United  States 
Department  of  Justice,  Criminal 
Division,  Immunity  Unit,  Washington. 
DC  20530,  via  the  Judge  Advocate 
General  (Code  20). 

(1)  Name,  citation,  or  other  identifying 
information,  of  the  proceeding  in  which 
the  order  was  requested. 

(2)  Date  of  the  examination  of  the 
witness. 

(3)  Name  and  residence  address  of  the 
witness. 

(4)  Whether  the  witness  invoked  the 
privilege. 

(5)  Whether  the  immunity  order  was 
used. 

(6)  Whether  the  witness  testified 
pursuant  to  the  order. 

(7)  If  the  witness  refused  to  comply 
with  the  order,  whether  contempt 
proceedings  were  instituted,  or  are 
contemplated,  and  the  result  of  the 
contempt  proceeding,  if  concluded.  A 
verbatim  transcript  of  the  witness' 
testimony,  authenticated  by  the  military 
judge,  should  be  provided  to  the  Judge 
Advocate  General  at  the  conclusion  of 
the  trial.  No  testimony  or  other 
information  given  by  a  civilian  witness 
pursuant  to  such  an  order  to  testify  (or 
any  information  directly  or  indirectly 
derived  from  such  testimony  or  other 
information)  may  be  used  against  him  in 
any  criminal  case,  except  a  prosecution 
for  perjury,  giving  a  false  statement,  or 
otherwise  failing  to  comply  with  the 
order. 
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(g)  Review.  Under  some 
circumstances,  the  officer  granting 
immunity  to  a  witness  may  be 
disqualified  from  taking  reviewing 
action  on  the  record  of  the  trial  before 
which  the  witness  granted  immunity 
testified.  A  successor  in  command  not 
participating  in  the  grant  of  immunity 
would  not  be  so  disqualified  under  those 
circumstances. 

(h)  Form  of  grant  In  any  case  in 
which  a  military  witness  is  granted 
transactional  immunity,  the  general 
court-martial  convening  authority 
should  execute  a  written  grant, 
substantially  in  the  form  set  forth  in 
appendix  section  A-l-i(l]  of  the  Manual 
of  the  Judge  Advocate  General.  In  any 
case  in  which  a  military  witness  is 
granted  testimonial  immunity,  the 
general  court-martial  convening 
authority  should  execute  a  written  grant 
substantially  in  the  form  set  forth  in 
appendix  section  A-l-i(2)  of  the  Manual ' 
of  the  Judge  Advocate  General. 

Dated:  November  6, 1981. 

Wayne  T.  Baudno, 

Lieutenant.  JAGC,  U.S.  Nava! Reserve, 
Alternate  Federal  Register  Liaison  Officer. 

(FR  Doc  91-27430  Filed  11-13-91;  8:45  am) 

BtLUNQ  COOC  MIO-AE-f 


POSTAL  SERVICE 
39  CFR  Part  265 

Release  of  Infomuitton 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  On  July  10, 1991,  the  Postal 
Service  published  a  proposal  to  amend 
39  CFR  28S.8(e)(3)  to  increase  the  fee  for 
individual  requests  for  change  of 
address  information  from  $1.00  to  $3.00 
(56  FR  31363).  The  Postal  Service  adopts 
the  proposed  rule  as  a  final  rule.  The 
increase  is  necessary  to  help  meet  the 
present  costs  of  providing  the  service. 
EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Muschamp,  Retail  Management 
Division.  (202)  268-3549. 
SUPPLEMENTARY  INFORMATION:  The 

service  for  providing  change  of  address 
information  for  individual  requests 
allows  any  person  upon  payment  of  the 
prescribed  fee,  to  obtain  the  new 
address  of  any  specific  customer  who 
has  filed  with  the  Postal  Service  a 
permanent  Change  of  Address  Order  (PS 
Form  3575  or  handwritten  order). 
Disclosure  is  limited  to  the  address  of 
the  specifically  identified  individual 
about  whom  the  information  is 
requested. 


The  Postal  Service  proposed  an 
increase  of  the  current  $1  fee  to  $3  for 
each  individual  request  for  change  of 
address  information  to  help  meet  the 
actual  costs  of  providing  the  service. 
There  was  a  sixty  day  comment  period 
for  the  proposal  ending  on  September  9. 
1991.  Although  the  Postal  Service 
received  one  request  for  more 
information,  no  substantive  comment 
regarding  the  proposed  amendment  was 
received.  The  Postal  Service,  therefore, 
is  increasing  the  fee  to  $3  to  bring  the 
fee  more  in  line  with  the  actual  cost  of 
providing  the  service.  A  further  increase 
to  match  costs  (currently,  at 
approximately  $5.00)  will  be  evaluated 
in  the  future  after  the  Postal  Service 
assesses  the  impact  of  the  increase  to 
$3. 

Corresponding  changes  will  be  made 
in  the  Administrative  Support  Manual 
§S  352.653.  353.321(c).  and  353.321(d). 

The  Postal  Service  will  continue  with 
the  policy  stated  in  39  CFR  265.8(g)(5)  of 
waiving  the  prescribed  fee  under  stated 
circimistances. 

List  of  Subjects  in  39  CFR  Part  265 

Release  of  information,  Postal  Service. 

For  the  reasons  set  out  in  the 
proposed  rule  and  this  notice,  the  Postal 
Service  amends  part  265  of  39  CFR 
chapter  I  as  follows: 

PART  26S— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  in  39  CFR 
part  265  continues  to  read  as  follows: 

Authority:  39  U.S.C.  401:  5  U.S.C  552. 

2.  In  part  265,  S  265.8(e)(3]  is  revised 
to  read  as  follows: 

§265 J    Schedula  of  fees. 

«  «  *  *  • 

(e)  •  •  • 

(3)  Change  of  address  orders. 
Although  change  of  address  information 
is  not  required  by  the  Freedom  of 
Information  Act  to  be  made  available  to 
the  public,  the  fee  for  obtaining  this 
information  in  accordance  with 
paragraph  (d)(1)  of  5  265.6  is  included  in 
this  section  as  a  matter  of  convenience. 
The  fee  for  searching  for  a  change  of 
address  order  is  $3.00.  This  fee  is 
charged  regardless  of  whether  a 
permanent  change  of  address  is  found 
on  file.  (See  paragraph  (g)(5)  of  this 
section.]  j 

«        •        «        •        • 

Stanley  F.  Mine, 

Assistant  General  CounseL  Legislative 

Division. 

[FR  Doc.  91-27222  Filed  11-13-«1: 8:45  am] 

■tUMQ  OOOC  7710- IMI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  PubHc  Land  Order  6905 

(OR-943-4214-10:  QP1-231:  OR-19573 

(WASH)] 

Revocation  of  Executive  Order  Dated 
November  8, 1912.  Which  Established 
Powerstte  Reserve  No.  312: 
Washington 

AQENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  in  its 
entirety  an  Executive  order  which 
withdrew  680  acres  of  lands  for  the 
Bureau  of  Land  Management's 
Powersite  Reserve  No.  312.  The  lands 
are  no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  The  lands 
have  been  conveyed  out  of  Federal 
ownership  and  will  not  be  restored  to 
surface  entry,  mining  or  mineral  leasing. 

EFFECTIVE  DATE:  November  14  1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Linda  Sullivan,  BLM  Oregon  Stat«» 
Office,  P.O.  Box  2965.  Portland.  Oregon 
97208.  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 " 
(1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
November  8, 1912.  which  withdrew  the 
following  described  lands  for  Powersite 
Reserve  No.  312.  is  hereby  revoked  in  its 

entirety: 

Willamette  Meridian 

T.  15  N..  R.  16  E.. 

Sec.  20,  SWV«NWV4.  NHSWV«.  SEy«SWV«. 
W^SEV4,  andSEy4SEV4: 

Sec.28.EV«andNMNWV4. 

The  areas  described  aggregate  680  acres  in 
Yakima  County. 

2.  The  lands  have  been  conveyed  out 
of  Federal  ownership  and  will  not  be 
restored  to  operation  of  the  public  land 
laws  generally,  including  the  mining  and 
mineral  leasing  laws. 

Dated:  October  29, 1991. 
Dave  O'NeaL 

Assistant  Secretary  of  the  Interior 
|FR  Doc  91-27304  Filed  11-13-91:  8:45  am) 
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43  CFR  Public  Land  Order  6906 

IOA-943-4214-10;  GP1-235:  OR-195M 

(WASH)I 

Revocation  of  Executive  Order  Dated 
May  28. 1912,  Which  Estabiished 
Powersite  Reserve  No.  272; 
Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  in  its 
entirety  an  Executive  order  which 
withdrew  lands  for  the  Bureau  of  Land 
Management's  Powersite  Reserve  No. 
272.  The  160  acres  of  lands  remaining  in 
Powersite  Reserve  No.  272  are  no  longer 
needed  for  the  purpose  for  which  they 
were  withdrawn.  The  lands  have  been 
conveyed  out  of  Federal  ownership  and 
will  not  be  restored  to  surface  entry, 
mining  or  mineral  leasing. 
EFFECTIVE  DATE:  November  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Linda  Sullivan.  ELM  Oregon  Slate 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208,  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  May  28. 
1912,  which  withdrew  the  following 
described  lands  for  Powersite  Reserve 
No.  272,  is  hereby  revoked  in  its  entirety: 

Willamette  Meridian 

T.  10  N.,  R.  3  E.. 

Sec.  8,  NEV4NEV4. 
T.  11  N..  R.  4  E.. 

Sec.  32,  Nl^SEV4and  SWV4SEy4. 

The  areas  described  aggregate  160  acres  in 
Cowlitz  and  Lewis  Counties. 

2.  The  lands  have  been  conveyed  out 
of  Federal  ownership  and  will  not  be 
restored  to  operation  of  the  public  land 
laws  generally,  including  the  mining  and 
mineral  leasing  laws. 

Dated:  October  30, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  91-27305  Filed  11-13-91;  8:45  am] 

BtLUNO  COOC  4310-13-M 


43  CFR  Public  Land  Order  6907 

(NV-943-4214-10:  Nev-051742] 

PuMic  Land  Order  No.  6849, 
Correction;  Mineral  Withdrawal  of  a 
Portion  of  the  Sheldon  National 
Wildlife  Refuge;  Nevada 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Public  Land  Order. 

summary:  This  order  will  correct  errors 
in  the  legal  descriptions  in  Public  Land 
Order  No.  6849  which  withdrew 
approximately  445,766  acres  of  the 
Sheldon  National  Wildlife  Refuge  from 
mining  location  for  the  Fish  and  Wildlife 
Service  to  protect  the  wildlife  habitat 
and  unique  resource  values  of  the  refuge 
lands. 

EFFECTIVE  DATE:  November  14. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Vienna  Wolder,  BLM  Nevada  State 
Office,  P.O.  Box  12000.  Reno,  Nevada 
89520,  702-785-6526. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

The  land  descriptions  in  Public  Land 
Order  No.  6849.  56  FR  16278-16280.  April 
22. 1991,  are  hereby  corrected  as 
follows: 

On  page  16278,  second  column,  line  8 
from  the  bottom  is  hereby  corrected  to 
read  "SV4;"'. 

On  page  16279,  first  column,  line  21  is 
hereby  corrected  to  read  "SEy4NWy4. 

NWV4SWV4.  s*ASwy4,". 

On  page  16279,  second  column,  line  3 
is  hereby  corrected  to  read  "Sec.  8,  EV4, 
EV<.SWy4;". 

On  page  16279.  second  column,  line  16 
is  hereby  corrected  to  read  "Sec.  17,  EV», 

swy4.  EV<»Nwy4,  swy4Nwy4;". 

On  page  16279,  second  column,  line  32 
is  hereby  corrected  to  read  "NViSEyi, 
SEy4SEy4;". 

On  page  16279,  third  column,  line  2  is 
hereby  corrected  to  read  "T.  45  y2  N.,  R. 
24  E..". 

On  page  16279,  third  column,  line  14  is 
hereby  corrected  to  read  "T.  43  N.,  R. 
24%  E..". 

On  page  16279,  third  column,  line  21  is 
hereby  corrected  to  read  'T.  44  N.,  R. 
24Vt  E.,". 

On  page  16279,  third  column,  line  40  is 
hereby  corrected  to  read  "Sees.  22  to  27, 
inclusive;". 

On  page  16279,  third  column,  delete 
lines  41  and  46. 

On  page  16279.  third  column,  line  47  is 
hereby  corrected  to  read  "Sees.  34,  35, 
and  36.". 

On  page  16279,  third  column,  line  10 
from  the  bottom  is  hereby  corrected  to 
read  "Sec.  35,  Lots  1.  2.  3.  5. 8.  and  7;". 

On  page  16279,  third  column,  delete 
line  9  from  the  bottom. 

On  page  16279,  third  column,  line  8 
from  the  bottom  is  hereby  corrected  to 
read  "Sec.  36,  SV4,  S'/iNM.,  NEy4N'Ey4.". 

On  page  16279,  third  column,  line  7 
from  the  bottom  is  hereby  corrected  to 
read  "T.  45  V4  N..  R.  25  E..  unsurveyed.". 


On  page  16279,  third  column,  line  6 
from  the  bottom  is  hereby  corrected  to 
read'Sec.  25,WV4WV4;". 

On  page  16280.  first  column,  line  17  is 
hereby  corrected  to  read  "Sec.  22. 
SEy4SEy4  excluding  patented  portion, 

SM!Swy4,swy4SEy4;". 

On  page  16280,  first  column,  line  18  is 
hereby  corrected  to  read  "Sec.  23. 
SWy4SWy4  excluding  patented  portion, 
SEy4SWy4.  S'/iSEWi;". 

On  page  16280.  first  colunui,  line  33  is 
hereby  corrected  to  read  "NViSWWi;". 

On  page  16280,  first  column,  line  35  is 
hereby  corrected  to  read  "Sec.  31,  Lots  1, 
2.3.NEy4.  E'^NWy4;". 

On  page  16280,  second  column,  delete 
lines  12  and  13. 

On  page  16280,  second  column,  line  14 
is  hereby  corrected  to  read  "Sec.  33, 
NV4SEy4.SWy4SEy4;". 

On  page  16280,  second  column,  line  15 
is  hereby  corrected  to  read  "Sec.  34, 

swy4NEy4,  SEy4Nwy4;". 

On  page  16280,  second  column,  delete 
lines  16. 17,  30,  31,  38.  39.  40.  and  41 

Dated;  Noveml)er  5, 1991. 
Dave  O'NmL 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-27303  Filed  11-13-91;  8:45  am) 
■nxma  CODE  43io-«c-M 


43  CFR  Public  Land  Order  6908 

(OR-943-4214-10;  QP1-232;  OR-19726 
(WASH)] 

Revocation  of  Executive  Order  Dated 
May  31, 1915.  Which  Established 
Powersite  Reserve  No.  493; 
Washington 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  in  its 
entirety  an  Executive  order  which 
withdrew  498  acres  of  land  for  the 
Bureau  of  Land  Management's 
Powersite  Reserve  No.  493.  The  lands 
are  no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  The  lands 
have  been  conveyed  out  of  Federal 
ownership  and  will  not  be  restored  to 
surface  entry,  mining  or  mineral  leasing. 

EFFECTIVE  DATE:  November  14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Linda  Sullivan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208.  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 
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1.  The  Executive  Order  dated  May  31. 
1915,  which  withdrew  the  following 
described  lands  for  Powersite  Reserve 
No.  493.  is  hereby  revoked  in  its  entirety: 

WilUmetta  Meridian 
T.  11  N.,  R.  6  E.. 
Sec.  11.  lots  1  to  7.  inclusive,  and  lot  la  N^^ 

NEV4.andNWy4SEV4: 
Sea  12.  lot  5; 

Sec.  13.  lots  1.  2.  and  8,  NW  V4NEV4.  and 
SWV4NWy4. 

The  areas  described  aggregate  498  acres  in 
Lewis  County. 

2.  The  lands  have  been  conveyed  out 
of  Federal  ownership  and  will  not  be 
restored  to  operation  of  the  public  land 
laws  generally,  including  the  mining  and 
mineral  leasing  laws. 

Dated:  October  31. 1991. 
Dave  O'Neal 

Assistant  Secretary  of  the  Interior 

[FR  Doc  91-27306  Filed  11-13-91;  8:45  am] 

WLUNQ  COOC  431l>-3>m 


43  CFR  Public  Land  Ofder  6909 
[CO-930-4214-10;  COC-4390] 

Withdrawal  of  National  Forest  System 
Lands  for  Protection  of  the  Niwot 
Ridge  Biosphere  Reserve;  Colorado 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  withdraws  2.631.80 
acres  of  National  Forest  System  lands 
from  mining  for  20  years  to  protect 
ongoing  research  on  alpine  fiora  and 
fauna,  and  the  impact  of  man  on  the 
sensitive  alpine  environment  in  the 
Niwot  Ridge  Biosphere  Reserve.  The 
lands  have  been  and  will  remain  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands  and  to  mineral  leasing. 
EFFECTIVE  DATE!  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Doris  E.  Chelius,  BLM  Colorado  State 
Office.  2850  Youngfield  Street, 
Lake  wood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  thelnterior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  ch. 
2  (1988)).  but  not  from  leasing  under  the 
mineral  leasing  laws,  for  the  protection 
of  the  Forest  Service  Niwot  Ridge 
Biosphere  Reserve: 


Sixtli  Prindpal  Meridian 

Roosevelt  National  Forest 
T.  1  N.,  R  73  W., 

Sec.  7,  lots  3  and  4,  EV^SWy4,  and  SEy4; 

Sec  8,  S^SMiNEy4  and  SVt\ 

Sec.  9.  NfWV4SWy4  and  SV4S%; 

Sec  10,  NEy4SWy4.  S'.^SWy4,  and  SEy4; 

SeclS,  NHandNV«iSEy4; 

Sec  17.  NEy4,  EV4NWy4,  NE'ASWWi.  and 
SEV4  exclusive  of  mineral  patent  18600; 

Sec  21,  NEy4NEV4,  SV<iNEy4,  and  SEy4 
NWy4: 

Sec  22.  Nwy4.  Nwy4swy4.  Nwy4SEy4. 

andSHSEy4; 

Sec  23.  SMiNEy4Swy4,  sv4swy4.  swy4 

NWy4SEy4.  and  SWy4SEy4. 
The  areas  described  aggregate 
approximately  2.631.80  acres  of  National 
Forest  System  lands  in  Boulder  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended 

Dated:  October  31. 1991. 
Dave  O'Neal 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-27302  Filed  11-13-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  382 

[Docicet  Na  R-140] 

RIN  2133-AA93 

Determination  of  Fair  and  Reasonable 
Rates  for  the  Carriage  of  Builc  and 
Paclcaged  Preference  Cargoes  on  U.S.- 
Hag  Commercial  Vessels 

agency:  Maritime  Administration, 
Department  of  Transportation, 
action:  Final  rule. 

summary:  The  Maritime  Administration 
(MARAD)  is  clarifying  a  requirement  for 
the  submission  of  port  and  cargo 
handling  information  for  cargo 
preference  voyages.  The  requirement  is 
contained  in  a  regulation  that  describes 
information  that  vessel  operators  are 
required  to  submit  to  MARAD  for  its 
calculation  of  fair  and  reasonable  rates 


-^r  the  carriage  of  liquid  and  dry  bulk 
preference  cargoes  on  U.S.-flag 
commercial  vessels.  An  inappropriate 

'-  reference  to  another  MARAD  regulation 
is  being  removed. 

DATES:  The  effective  date  of  this  rule  is 

November  14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  B.  Sforza.  Director,  Office  of  Ship 
Operating  Assistance,  Maritime 
Administration.  400  Seventh  Street  SW.. 
room  8114,  Washington,  DC  20590,  tel, 
202-366-2323. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  46  CFR  part  382  prescribe 
the  type  of  information  that  must  be 
submitted  by  operators  interested  in 
carrying  bulk  and  packaged  preference 
cargoes,  and  the  method  for  calculating 
fair  and  reasonable  rates  for  the 
carriage  of  dry  (including  packaged)  and 
liquid  bulk  preference  cargoes  on  U.S,- 
flag  commercial  vessels,  except  less 
than  full  cargoes  on  liner  vessels, 
pursuant  to  section  901  of  the  Merchant 
Marine  Act.  1936.  as  amended  (46  App. 
U.S.C.  1241(b)).  MARAD  is  amending 
section  382.2(c)  to  clarify  that  the 
operator's  expense  for  despatch  (where 
discharge  of  the  cargo  is  expedited)  is 
not  an  appropriate  expense  to  be 
included  in  required  port  and  cargo 
handling  information  that  is  furnished  to 
MARAD.  Section  382.2(d)  makes 
reference  to  certain  MARAD  regulations 
as  providing  guidance  to  operators 
concerning  the  reporting  format  to  be 
used  in  submitting  vessel  operating  cost 
data.  One  of  this  references  is  to  46  CFR 
part  272.  Maintenance  and  Repair 
Reporting  Instructions.  The  regulation  in 
46  CFR  part  272  to  which  this  provision 
refers  involves  the  responsibilities  of 
subsidized  operators  in  reporting  to 
MARAD  for  purposes  of  subsidy 
determination  only,  and  has  no 
relevance  to  the  determination  of  fair 
and  reasonable  rates.  Accordingly, 
because  the  reference  to  46  CFR  part  272 
is  inappropriate  and  potentially 
confusing  to  those  who  are  subject  to 
the  regulations  in  46  CFR  part  382.  it  is 
being  removed. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government,  agencies,  or  geographic 
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regknt.  Furtbemore.  it  tvUl  net 
adversely  affect  competition, 
employment  investment,  prodactivity. 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rulemaking  does  not  involve  any 
change  in  important  Departmental 
policies,  and  it  is  considered 
nonsignificant  mtder  DOT  regulatory 
policies  and  procedures  (44  FR  11034. 
Febmary  28,  T979).  Because  the 
economic  impact  should  be  minimal, 
further  regulatory  evaluation  is  not 
necessary. 

This  ndemakiag  relates  to  amendment 
of  an  existing  regaiatioD  that  provides 
guidance  to  subsidized  operators  wrdi 
respect  to  the  format  that  shall  be 
required  for  submission  of  cost  data  to 
MARAD  that  the  agency  will  use  in 
determining  fair  and  reasonable  rates. 
Accordingly,  it  is  a  matter  of  agency 
practice  and  procedure.  Pursuant  to  the 
Administrative  Procedure  Act  5  U.&XI. 
553(b}.  requirements  for  notice  and 
opportunity  for  public  comment  are  not 
applicable.  Since  MARAD  does  not 
anticipate  that  publication  for  comment 
v/ould  result  in  the  receipt  of  useful 
information,  such  publication  is  not 
required  under  DOTs  Regulatory 
Pohcies  and  Procedures  either.  The  rule 
is  being  made  effective  on  publication 
for  good  cause  pursuant  to  5  U.S.C. 
553{d)(3). 

Federalism 

MARAD  has  analyzed  this  rulemaddng 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  these 
regulations  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

MARAD  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Assessment 

MARAD  has  considered  the 
environmental  impact  of  this  rulemaking 
and  has  concluded  that  there  is  no 
impact  and  that  an  environmental 
impact  statement  is  not  required  under 
the  National  Environmental  Pohcy  Act 
of  1989. 

PqfTwork  Reduction  Act 

This  ndemaking  contains  no  reporting 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
pursuant  to  provisions  of  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3901  et 
seg.). 

List  of  Subjects  in  46  CFR  Part  3C 

Agricultural  commodities.  Cargo 
vessels.  Government  procurement — 
forei^  relations,  loan  programs — 
Foreign  relations.  Water  transportation. 

Accordingly,  46  CFR  part  382  is 
amended  as  follows: 

PART  382-(  AMENDED] 

1.  The  citation  of  authority  continues 
to  read  as  follows: 

Authority:  Sees.  204  and  901  of  the 
Merchant  Marine  Act  1936,  as  amended  (46 
App.  U.S.C.  1111 1241).  49  CFR  1.66. 

§3*2.2    [AiMndwl] 

Z.  iAARAD  hereby  is  amending  (  382.2 
as  {oll0ws: 

(a)  in  paragraph  (c)(2).  before  the 
period,  by  adding  the  words  "other  than 
dispatch":  and 

(b)  In  the  first  sentence  of  paragraph 
(d),  by  removing  the  text  ".  and  46  CFR 
part  272.  Maintenance  and  Repair 
Reporting  Instructions.". 

By  order  of  the  Maritime  Administrator. 
Dated  Novemlier  8. 1991. 
lames  E.Saari, 

Secretary.  Maritime  Administration. 

(FR  Doc.  91-27397  Fikd  11-13-01;  8:45  am] 
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FEDERAL  COMMUNICATTONS 
COMMISStON 

47  CFR  Parts  1, 2, 21,  74,  Mtd  »4 

[Qm.  Docint  No.  90-54,  FCC  91-3021 

Multipoint  DistriboUon  Service, 
Multichannel  Multipoint  Distribution 
Service,  Instructional  Television  Fixed 
Service,  Private  Operational- 
Microwave  Fixed  Service,  and  Cable 
Television  Relay  Service;  tJse  of  the 
Frequencies  In  ttie  2.1  and  2.5  GHz 
Band 

aoency:  Federal  Communications 

Conimission. 

ACTtOM:  Final  rule. 

summary:  This  Second  Report  and 
Order  (Second  Report)  resolves  issues 
raised  in  the  Further  Notice  of  Proposed 
Rule  Making  (Further  Notice).  55  FR 
48017  (October  31. 1990)  in  this 
proceeding  which  reviews  the  rules 
relating  to  the  three  microwave  radio 
services  used  in  the  provision  of 
wireless  cable  service — Multipoint 
Distribi^ian  Service  (MDS),  Private 
Operational-Fixed  Service  (OFS),  and 
Instmctional  Tdevision  Fixed  Service 


(ITFS).  Spedficaily,  the  Second  Report: 
(1)  Reallocates  the  tiuee  OFS  H 
channels  to  MD9;  (2)  reallocates  half  of 
the  l^ffiS  response  channels  to  OFS. 
except  those  specific  channels  already 
in  use  by  MDS  systems;  (3)  delineates 
the  procedures  an  applicant  should  use 
to  initiate  an  Involuntary  station 
modification,  including  collocation,  in 
certain  specific  cinninistancea;  (4) 
provides  guidelines  under  which 
involuntary  point-to-point  migration 
proposals  will  be  reviewed;  (5) 
establishes  a  rural  exemption  to  the 
prohibition  of  cable  ownership  of 
wireless  cable  systems,  and  an 
exemption  Iot  the  provision  of  local 
programming,  subject  to  guidelines:  and 
(6)  adopts  a  modified  version  of  the 
proposal,  contained  in  the  Further 
Notice  to  permit  use  of  available  ITPS 
channels  by  wireless  cable  entities.  In 
order  to  imipicmcnt  this  decision  in  an 
expeditious  fashion,  the  Commission 
will  not  accept  new  OFS  applications 
for  the  H  channels  filed  after  September 
26, 1991.  The  Commission  wiQ  accept 
minor  amendments,  as  defined  in  47 
CFR  1.962,  to  OFS  applications  already 
on  file.  The  actions  taken  in  the  Second 
Report  in  ooo}UBCtioa  with  the  other 
actions  taken  ia  this  proceeding,  are 
needed  to  modernize  and  conform  the 
rules  in  various  services  in  order  to 
reduce  the  impediments  to  and  enhance 
the  viability  of  MDS  services  oHering 
multiple  channels  of  premium  video 
programming  over-the-air  directly  into 
homes. 

EFFECTIVE  DATE:  January  Z  1992. 

FOR  nmrtmrn  ■gionMATioii  contact: 
Jane  Hinckley.  Mass  Media  Bureau, 
Policy  and  Rules  Division  (202)  632-7792. 

StlPPUEMENTARY  D«FORMATtON: 
PapeiMTork  Reduction.  Public  reporting 
burden  for  |  21.912(e]  is  estimated  to 
average  2  hours  per  respondent  public 
reporting  burden  for  |  21.912(f)  is 
estimated  to  average  2  hours  per 
respondent  pubHc  reporting  burden  for 
S  74.902  is  estimated  to  vary  from  2 
hours  to  6  hovrt  SO  minutes,  public 
reporting  burden  for  §  74.985  is 
estimated  to  average  S  hours,  50  minutes 
per  respondent,  public  reporting  burden 
for  S  74.990  is  estimated  to  average  2 
hours  per  respoodeot  pubAic  reporting 
burden  for  {  74.991  is  estimated  to 
average  5  hours  SO  minutes  per 
respondent,  and  public  reporting  burden 
for  i  74.992  is  estimated  to  average  3 
hours  50  mifnHes  per  respondent.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  ef  information. 
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Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Information  Resources 
Branch,  room  416,  Paperwork  Reduction 
Project  Washington,  DC  20554.  and  to 
the  Office  of  Management  and  Budget 
Paperworic  Reduction  Project 
Washington,  DC  20503. 

This  is  a  synopsis  of  the  Commission's 
Second  Report  and  Order  in  Gen, 
Docket  No.  90-54,  adopted  September 
26, 1991,  and  released  October  25. 1991. 

The  complete  text  of  this  Second 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW, 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center,  at 
(202)  452-1422, 1919  M  Street  NW,.  room 
246,  Washington,  DC  20554, 

Synopsis  of  Second  Report  and  Order 

1.  This  proceeding  was  initiated  by 
Notice  of  Proposed  Rule  Making/Notice 
of  Inquiry  (55  FR  07344.  March  1. 1990) 
with  the  goal  of  facilitating  the 
development  of  wireless  cable  by 
unifying  and  updating  the  rules 
governing  the  various  microwave  radio 
channels  that  can  be  collectively  used  to 
provide  wireless  cable  service.  The 
initial  Report  and  Order  (Report)  (55  FR 
46006,  October  31, 1990)  resolved  most 
of  the  issues  in  this  proceeding,  but 
certain  aspects  of  the  issues  raised  in 
the  Report  required  further 
consideration.  Thus,  the  Further  Notice 
was  issued  soliciting  comment  on:  (1) 
Reallocation  of  the  OFS  H  channels  to 
MDS;  (2)  allocation  of  MDS,  OFS,  and 
ITFS  response  channels;  (3)  involuntary 
station  modification.  Including 
involuntary  collocation:  (4)  certain 
modifications  for  collocation  without 
prior  Commission  authorization:  (5) 
involuntary  migration  of  point-to-point 
ITFS  operations  on  the  E  and  F 
channels;  (6)  ownership  or  operation  of 
wireless  cable  facilities  by  cable 
entities;  and  (7)  use  of  available  ITFS 
channels  by  wireless  cable  entities.  The 
Second  Report  resolves  these  remaining 
issues  and  terminates  the  proceeding. 
(The  Commission  has  received  several 
petitions  for  reconsideration  of  the 
Report  and  these  will  be  addressed  in  a 
separate  Order  on  Reconsideration.) 

2.  The  Second  Report  first  reallocates 
the  three  OFS  H  channels  to  MDS. 
Accordingly,  current  licensees  will 
retain  their  licenses  but  will  henceforth 
operate  as  MDS  licensees  under  the 
Commission's  part  21  rules.  The 
Commission  recognizes  that  a  few 


existing  H-channel  licensees  engage  in 
OFS-t>'pe  operations,  and  these 
licensees  will  be  allowed  to  continue  to 
provide  such  service.  The  Commission 
will  not  automatically  grandfather  these 
H-channel  OFS  operations,  however, 
because  there  appear  to  be  very  few 
such  users,  and  because  the  Commission 
wishes  to  facilitate  the  Conversion  to 
MDS  service  by  willing  H-channel 
operators.  Therefore,  if  a  current  H- 
channel  licensee  wishes  to  continue  to 
provide  service  or  transmit  signals 
incompatible  with  S9  21.903  through 
21.908  of  the  Commission's  rules,  that 
licensee  must  file,  on  or  before  January 
2, 1992,  a  written  request  to  the  Private 
Radio  Bureau  that  operation  of  its  H- 
channel  station  be  regulated  under  part 
94, 

3.  If  the  Commission  permits  an  H- 
channel  station  to  remain  subject  to  part 
94  and  that  station  is  later  assigned,  it 
will  be  converted  to  regulation  under  the 
part  21  rules  unless  (1)  regulation  under 
part  94  is  requested  in  the  assignment 
application.  (2)  the  applicant  shows 
good  cause  when  the  H-channel  station 
should  not  be  converted  to  part  21 
regulation,  and  (3)  the  Commission 
determines  that  the  public  interest  will 
be  served  by  regulation  of  the  station 
under  part  94.  ITFS  entities  will  not  be 
permitted  to  apply  for  H-channel  MDS 
licenses,  as  some  commenters  request 
because  such  use  would  be  inconsistent 
with  the  purposes  of  the  reallocation. 
Current  ITFS  uses  of  H  channels, 
however,  may  apply  to  be  reclassified 
as  ITFS  licensees  on  those  channels,  to 
avoid  loss  of  existing  ITFS  service.  In 
order  to  update  the  Commission's 
records,  ITFS  users  of  the  H  channels 
are  directed  to  notify  the  Mass  Media 
Bureau  of  their  election  of  ITFS  status 
on  or  before  January  30, 1992.  If  H 
channels  licensed  to  an  ITFS  entity  are 
later  assigned  or  transfered,  the 
channels  will  be  converted 
automatically  to  regulation  under  the 
part  21  rules  as  of  the  date  that  consent 
to  assignment  or  transfer  is  granted. 

4.  In  order  to  implement  this  decision 
in  an  expeditious  fashion,  the 
Commission  will  not  accept  new  OFS 
applications  for  the  H  channels  after 
September  26, 1991.  The  Commission 
will  accept  minor  amendments,  as 
defined  in  47  CFR  1.962.  to  OFS 
applications  already  on  file.  Parties 
interested  in  filing  MDS  applications  for 
the  H  channels  can  again  submit 
applications  on  January  2. 1992.  or 
thereafter.  The  Commission  notes  that 
the  decision  not  to  accept  OFS 
applications  for  the  H  channels  is 
procedural  In  nature  and  is  therefore  not 
subject  to  the  notice  and  comment 
provisions  of  the  Administrative 


Procedure  Act  (APA).  See  5  U.S.C. 
553(d).  Further,  as  a  procedural  action,  it 
is  not  subject  to  the  30  day  effective 
date  provisions  of  the  APA.  In  any 
event,  good  cause  exists  to  make  the 
freeze  on  the  acceptance  of  applications 
for  the  OFS  H  channels  effective 
immediately  because  advance 
notification  could  prompt  the  filing  of 
additional  applications  under  the  OFS 
rules,  thus  undermining  our  reallocation 
and  defeating  the  purpose  of  the  freeze. 

5,  Second,  the  Second  Report  finds 
that  all  of  the  response  channels 
associated  with  the  H  channels  will 
remain  for  OFS  use,  and  50  percent  of 
the  MDS  response  channels  will  be 
reallocated  to  OFS.  MDS  systems  can 
effectively  utilize  some  two-way 
capability,  but  the  commenters  have  not 
advanced  a  compelling  reason  why 
MDS  entities  should  retain  all  of  the  E 
and  F  response  channels.  Because  the 
Commission  is  not  aware  of  specific 
current  uses  of  the  MDS  response 
channels  being  reallocated  to  OFS,  it 
will  not  automatically  grandfather  all 
existing  MDS  response  channel  licenses. 
Instead,  it  will  permit  licensees  to  seek 
grandfathered  status  based  on  their 
current  operations.  Upon  receipt  of 
written  notice  from  the  Commission 
following  adoption  of  the  Second 
Report  licensees  will  have  60  days  to 
request  grandfathered  status  based  on 
current  use.  If  any  grandfathered 
response  channels  are  subsequently 
assigned,  they  will  automatically  be 
converted  to  OFS  unless  (1) 
grandfathered  status  is  requested  on  the 
assignment  application,  including  a 
showing  of  good  cause  why  the  channels 
should  be  grandfathered,  and  (2)  the 
Commission  grants  such  status  in 
connection  with  action  on  the 
application. 

6.  The  Commission  is  unable,  at  this 
time,  to  determine  the  appropriate 
assignment  and  operational  criteria  for 
this  new  OFS  spectrum.  Because  few 
commenters  addressed  these  matters, 
the  Commission  will  defer  any  such 
decision  imtil  a  new  rulemaking  is 
completed  that  addresses  the 
appropriate  technical  standards  for 
these  channels.  OFS  applications  for 
these  response  channels  will  not  be 
entertained  until  after  we  adopt 
technical  standards.  The  Commission 
will  soon  initiate  a  rulemaking 
proceeding  addressing  issues  such  as 
channelization,  co-channel  and  adjacent 
channel  interference  protection,  and 
permissible  system  configurations  for 
these  channels.  The  American 
Petroleum  Institute  has  submitted 
comments  on  technical  rules  to  govern 
this  spectrum,  which  will  be  considered 
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in  any  rulemaking  undertaken  on  this 
iaaue. 

7.  The  Commisuon  will  not  reallecate 
any  of  the  ITFS  response  cbannelfi. 
including  response  channels  associated 
with  ITFS  systems  operating  on  the  E 
and  F  channels.  As  proposed  in  the 
Further  Notice,  the  response  channels 
associated  with  channels  E3.  E4.  F3  and 
F4  will  be  reallocated  to  OFS.  The 
grandfathered  use  of  these  reallocated 
response  channels  by  an  MDS  or  ITFS 
licensee  in  an  individual  case  will  not 
warrant  allocation  of  other  response 
channels  in  their  place. 

8.  Third,  the  Second  Report  delineates 
the  procedures  an  applicant  should  use 
to  initiate  an  involuntary  station 
modification,  including  collocation,  in 
certain  specific  circumstances.  First,  the 
Commission  will  allow  forced  upgrades 
of  ITFS  operations  by  new  applicants 
iesiring  to  invoke  the  0  dB  interference 
protection  standard  and  in  conjunction 
with  the  revision  of  pennissible  aural 
power  levels.  Second,  a  station  that  is 
prevented  from  operating  at  100  watts 
because  the  higher  power  will  cause 
adjacent-channel  or  co-channel 
interference  to  another  station  may 
upgrade  the  interfered-with  station  to 
eliminate  interference.  However,  it  is 
not  intended  that  invohmtary 
transmitter  modifications  be  restricted 
solely  to  stations  increasmg  their  ontpHt 
power  to  the  full  100  watts  (roughly 
equivalent  to  33  dBW  ERP):  invohmtary 
modifications  can  be  acceptable  with 
respect  to  any  pernnssible  output  power 
increase  that  would  otherwise  cause 
hannfui  interference  to  another  station. 
Third,  a  licensee  may  upgrade  ano^er 
licerwee's  facility  if  the  other  bcensee  is 
unable  to  meet  the  revised  transmitter 
tolerance  or  out-of-band  emissions 
standards  promulgated  in  the  Report. 
These  involuntary  modifications  are 
autharized  with  appropriate  safeguards. 

9.  As  culiocalion  of  MDS  and /or  ITFS 
facilities  can  be  essential  to  resolving 
adjaoent-channel  interference  probiema, 
affecting  the  grantability  of  iq)  to  half  of 
the  channels  in  an  area,  it  is  critical  to 
the  sucoesafid  estabhsfament  of  Mnreless 
cable  in  many  areas.  The  Commission 
therefore  includes  involuntary 
collocation  as  an  acceptable  involuatary 
modifrcation.  An  KIOS  or  ITFS  licensee 
or  applicaat  in  the  area  may  seek 
invohmtary  collocation  of  another 
facility  with  its  own  facility.  An  MDS  or 
ITFS  licensee  may  not,  however,  force 
another  operator  to  grant  access  to  that 
operator's  exisbng  site,  althoogh  it  can 
offer  that  o|Kk2n  as  an  alternative. 

10.  In  addition  to  licensees,  applicants 
may  seek  iavoluntary  collocation:  to 
minimize  any  unnecessary  impact  oa 
ITFS  entities,  only  those  applicants  with 


unoppoaed  appUcations  may  do  so.  (An 
unopposed  application  is  one  that  faces 
no  rnmprtini  application(s)  or 
petitioR(s)  to  deny.)  Applicants  will  be 
required  to  confirm  their  unopposed 
status  after  the  period  for  competing 
applications  and  petitions  to  deny  has 
pawed,  if  an  application  is  opposed,  the 
companion  ITFS  involuntary 
modification  appbcation  will  be 
returned.  It  may  be  refiled  when  the 
initial  application  is  again  unopposed. 

11.  The  application  for  involuntary 
modification  may  be  prepared,  signed 
and  filed  by  the  party  initiating  the 
change,  and  must  be  served  on  the 
affected  ITFS  party  on  the  day  of  filing. 
The  applicant  should  submit  FCC  form 
330,  but  need  oot  R\\  out  section  II  (Legal 
Qualifications).  A  cover  letter  must 
clearly  indicate  that  the  modification  is 
involuntary,  as  well  as  delineate  the 
parties  involved.  The  modified  operator 
wiH  have  60  days  to  oppose  any 
involtintary  awdification.  The  petitioner 
shoukd  state  its  reasons  for  opposing  the 
modification  with  specificity,  including 
engineering  challenges  and  practical 
proble.THi  such  as  limitations  of  the 
proposed  antenna  support  structure. 

12.  The  Second  Report  does  not  adopt 
a  specific  "impracticability"  standard  as 
proposed  in  the  Further  Notice,  because 
the  Commission  cannot  predict  at  this 
time  the  full  range  of  practical 
cnoaideratiooB  that  may  be  interposed. 
Instead,  the  Commission  will  resolve 
these  matters  on  a  cnse-by-case  basis. 
An  issue  that  will  receive  particular 
attention  in  cases  proposing  involuntary 
collocation  %vill  be  the  desirability  of  the 
a^ected  party'a  present  site  compared  to 
the  proposed  new  site.  This  issue 
contemplates  both  serviceability  for 
existing  receive  sites  and  nontechnical 
issues  such  as  accessibility  of  location, 
reiU  or  ether  lease  terms  compared  to 
the  new  site,  and  any  prejudicial 
consequences  of  a  site  move  that  cannot 
be  adequately  protected  against  or 
conpensated  for. 

13.  Hie  initiating  party  will  be 
responsible  for  all  costs  necessary  to  the 
modification,  including  purchasing, 
testing  and  installing  new  equipment 
(including  labor  costs),  reconfiguration 
of  existing  equipment,  administrative 
costs,  legal  and  engineering  expenses 
necessary  to  prepare  and  fiJe  the 
modification  apphcatioo  (but  not  for  the 
modified  party's  adversarial  efforts,  for 
which  costs  can  be  included  in  any 
voluntary  settlement  prior  to 
Commission  dtsposition),  and  other 
reasonable  docuasented  costs.  The 
initiating  part>  ma»t  alae  secure  a  bond 
or  establish  aa  escrow  account  to  cover 
reasonable  ongoing  expenses  that  may 
fall  upon  t^  remaining  licensee  such  as 


Incremental  increase  in  power, 
maintenance  and  aite  rental  rates  if 
applicable.  The  bond  or  escrow  should 
also  account  for  the  possibiHty  that  the 
modifying  operator  subsequently 
becomes  bankrupt.  This  is  particulariy 
important  in  the  collocation  situation,  as 
the  ITFS  licensee's  fvior  site  may  be 
unavailable  and  die  Ucensee  may  not  be 
able  to  locate  a  suitable  new  site.  If  it 
becomes  necessary  for  the  Commission 
to  assess  the  sufficiency  of  a  bond  or 
escrow  amoant,  it  will  take  into  account 
such  factors  as  pro)ected  electricity  or 
maintenance  expenses,  or  relocation 
expenses,  as  relevant  in  each  case. 

14.  The  involuntary  modified  facilities 
must  be  operational  before  the  initiating 
party  will  be  permitted  to  begin  its  new 
or  modified  operations.  Further  the 
modification  must  not  disrupt  the  ITFS 
licensee's  provision  of  service,  and  the 
licensee  whose  faciHties  are  being 
modified  must  have  the  right  to  inspect 
the  work  and  make  reasonable  demands 
for  changes.  The  Commission  reiterates 
that  it  strongly  encourages  and  expects 
the  cooperation  of  all  parties  so  that  the 
majority  of  modifications  will  be 
voluntary. 

15.  Fourth,  the  Second  Report  denies  a 
request  by  Mitchell  Communications 
Corp.  (Mitchell)  that  the  Commission 
amend  47  CFR  21.42.  to  facilitate 
collocation.  Mitchell  has  not  shown  that 
S  21.42  can  be  modified  without  the 
potential  for  increasing  harmful 
interference  to  other  parties,  and  the 
Commission  continues  to  believe  that 
prior  Commission  review  of  collocation 
of  facilities  is  necessary  to  sufficiently 
protect  other  operators  both  MDS  and 
ITFS,  from  harmful  interference. 

1&  Fifth,  the  Second  Report  provides 
guidelines  under  which  involuntary 
point-to-point  nigration  proposals  will 
be  reviewed.  Involuntary  migration  of 
point-to-poiat  facilities  wdl  only  be 
permitted  if  the  substitute  spectrum  is. 
at  a  minimum,  licensable  by  ITFS 
operators  on  a  primary  basis  and 
provides  a  signal  that  is  equivalent  to  . 
the  prior  signal  in  picture  quality  and 
reliability.  The  alternative  spectrum 
need  not  be  speofically  allocated  to  the 
nrS  service.  {Some  commenters  argue 
that  the  alternative  fipectnim  must  be 
available  for  excess  capacity  leasing. 
While  point-to-point  spectrum  is  not 
gener^ly  suitable  for  excess  capacity 
leasing,  the  Comraisston  will  take 
leasing  into  ooosideration  if  the  operator 
being  moved  currently  leases  excess 
capacity  or  can  show  that  it  reasonably 
expects  to  do  so  in  the  near  future.) 
Based  on  the  comments  off  the  parties  as 
well  as  Commission  analysis,  the 
Second  Report  finds  that  a  uniform 
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standard  cannot  be  established  to 
determine  suitability  in  all  cases,  due  to 
widely  differing  conditions.  Moreover, 
signal  quality  of  individual  ITFS  stations 
varies  widely  from  system  to  system;  it 
would  be  inappropriate  to  require,  for 
example,  that  the  initiating  party 
provide  a  TASO  2  signal  when  the  ITFS 
system  was  previously  operating  at  a 
lower  standard.  The  Commission  notes, 
however,  that  if  the  initiating  party  is 
able  to  provide  the  ITFS  licensee  with  a 
TASO  2  signal,  its  migration  proposal 
will  be  presumed  grantable  unless  the 
ITFS  operator  provides  evidence  to  the 
contrary. 

17.  If  the  initiating  party  locates  what 
it  believes  to  be  suitable  alternative 
spectrum,  it  must  submit  data  with  the 
modification  application  for  the  facility 
to  be  migrated  regarding  the  strength, 
reliability  and  interference  level  of  the 
prior  signal  and  the  projected  strength, 
reliability  and  interference  level  of  the 
new  signal.  On  the  same  day  it  files  the 
modification  applications,  the  initiating 
party  must  serve  a  copy  of  the 
application  on  the  party  to  be  moved. 
The  operator  being  moved  will  have  a 
60-day  period  in  which  to  oppose  the 
initiating  party's  application.  The 
petitioner  shoiHd  offer  evidence, 
including  engineering  data,  that  it 
cannot  be  moved  without  detriment  to 
its  provision  of  service.  If  the  migration 
is  permitted,  the  initiating  party  will  be 
responsible  for  all  costs.  Like  the 
involuntary  modification  situation,  this 
includes  construction  and  equipment 
expenses,  legal  and  engineering  costs, 
and  other  appropriate  documented 
expenses.  Parties  must  secure  a 
prepayment  bond  or  establish  an  escrow 
account  to  protect  the  migrated  party  in 
the  event  that  the  initialing  party  ceases 
operation.  The  bond  or  escrow 
arrangement  must  account  for  any 
incremental  increase  in  the  cost  of 
continuing  operation  on  the  new  system 
or  returning  to  the  former  frequencies 
abandoned  by  a  bankrupt  wireless  cable 
operator.  Moreover,  if  the  new  facilities 
prove  to  be  tmsatisfactory  in  practice, 
the  party  whose  facilities  were  modified 
will  be  entitled  to  revert  to  its  former 
facilities  at  the  expense  of  the  modifying 
party.  The  Commission  reiterates  that  it 
strongly  encourages  the  cooperation  of 
all  parties  to  reach  a  voluntary 
agreement. 

18.  Sixth,  the  Second  Report  adopts  as 
a  general  model  for  the  cable/MDS 
cross-ownership  prohibition,  a  rural 
exception  similar  to  the  cable/teleco 
rural  exception  in  S  B3.58  of  the 
Commission's  rules.  The  Commission 
concludes  that  cable  operators  may 
apply  within  their  franchise  areas  for 


MDS  channels  or  lease  MDS  or  ITFS 
channels  in  rural  areas,  which  are 
defined  by  the  Census  Bureau  as 
"incorporated  areas"  or  "unincorporated 
areas"  with  a  population  of  less  than 
2,500.  The  Commission  expects  that  this 
rural  exception  will  speed  the 
introduction  of  multichannel  service  to 
customers  in  sparsely  populated  areas 
without  appreciably  reducing  reaUstic 
and  desired  opportunities  for  wireless 
cable  operators  to  introduce  service 
competitive  with  existing  cable  service. 
Cable  operators  may  not,  however, 
apply  for  MDS  channels  in  rural  areas  if 
an  MDS  entity  is  already  operating  on  at 
least  four  MDS  channels  in  the  area.  The 
Commission  has  developed  this 
exception  to  extend  service  to  areas  not 
currently  served;  if  a  rural  area  is 
already  served  by  an  MDS  entity  on  at 
least  four  channels,  the  justification  for 
the  exception  to  the  general  cross- 
ownership  prohibition  has  been 
eliminated  or  reduced  to  the  point  where 
it  does  not  outweigh  the  considerations 
underlying  the  general  prohibition.  In 
order  to  qualify  for  the  exception,  the 
cable  television  company's  entire  cable 
television  service  area  must  be  rural. 
The  rural  exception  will  be  inapplicable 
if  the  protected  service  area  of  the  MDS 
station  includes  evei)  a  portion  of  a 
place  which  is  non-rural. 

19.  An  exception  for  other,  non-rural, 
areas  is  not  warranted  in  light  of  the 
record  in  this  proceeding.  The 
Commission  does  not  expect  non-rural 
areas  generally  to  have  the  same 
difficulty  attracting  wireless  cable 
service  as  rural  areas,  and  thus,  again, 
the  considerations  underlying  the 
general  prohibition  are  not  outweighed. 

20.  The  Second  Report  determines  the 
issue  of  forced  divestiture  of  existing 
MDS/cable  and  ITFS/cable  operations. 
The  Commission  concluded  that  existing 
cable/wireless  cable  operations  and 
contracts  will  be  grandfathered. 
Divestiture  not  only  would  be  a 
hardship  to  both  the  cable  operator  and 
its  customers,  whose  service  would  be 
disrupted  or  eliminated,  but  appears 
unnecessary  given  the  apparently 
limited  number  of  systems  operated  by 
cable  companies.  The  Commission  will 
also  grandfather  cable  applications  for 
MDS  channels  filed  before  February  6, 
1990.  the  date  the  initial  Notice  of 
Proposed  Rule  Making  and  Notice  of 
Inquiry  in  this  proceeding  was  adopted. 

20.  Additionally,  the  Commission  will 
grandfather  lease  arrangements 
between  cable  and  MDS  or  FFFS  entities 
for  which  a  lease  or  a  firm  and  final 
agreement  was  signed  prior  to  February 
8, 1990.  After  that  date,  the  parties  had 
iiotice  that  a  cross-ownership  restriction 


could  be  adopted  and  that  divestiture 
could  be  required,  so  the  same  equitable 
arguments  are  not  applicable.  Each 
applicant  for  MDS  stations  who  filed  on 
February  6, 1990,  or  thereafter  an 
application  which  is  now  inconsistent 
with  i  21.912  of  the  Commission's  rules 
must  notify  the  Commission  of  such 
inconsistency  on  or  before  January  30, 
1992,  and  must  amend  its  application  on 
or  before  March  2, 1992,  to  bring  it  into 
compliance  with  current  rule 
requirements.  Absent  such  amendment, 
inconsistent  applications  will  be 
dismissed.  If  a  cable  television  company 
lease  agreement  for  MDS  or  ITFS  station 
time  or  capacity  has  been  executed  on 
February  8. 1990.  or  thereafter,  a  copy  of 
the  lease  must  be  filed  on  or  before 
March  2, 1992,  together  with  a 
description  of  divestment  procedures. 
Assignment  or  transfer  of  control 
applications  for  MDS  stations  filed  after 
the  effective  date  of  this  Second  Report 
and  Order  must  include  a  description  of 
any  cable  television  company  interest  in 
the  assignor,  assignee,  transferror  or 
transferee.  If  MDS  channels  currenUy 
licensed  to  a  cable  company  are 
subsequently  assigned,  the  cable/MDS 
cross-ownership  prohibition  will  apply. 

21.  In  recognition  of  the  public  interest 
benefit  which  can  derive  from  local 
programming  ventures,  the  Second 
Report  also  establishes  a  local 
programming  exception  to  the  licensing 
and  leasing  prohibitions  of  i  21,912. 
There  will  be  a  limited  exception  to 
those  prohibitions  for  MDS  or  ITFS 
channels  used  in  the  delivery  to  multiple 
cable  headends  of  locally  produced 
programming,  that  is,  programming 
produced  in  or  near  the  cable  operator'^ 
franchise  area  and  not  broadcast  on  a 
television  station  available  within  that 
franchise  area.  Under  this  exception,  a 
cable  operator  will  be  permitted  one 
MDS  channel,  or  its  equivalent  in  ITFS 
excess  capacity,  in  an  MMDS  protected 
service  area  for  this  purpose.  No  more 
than  one  MDS  channel,  or  its  equivalent 
in  ITFS  excess  capacity,  in  an  MMDS 
protected  service  area  can  be  used 
under  this  exception. 

22.  The  licensee  of  facilities  used  by  a 
cable  operator  to  provide  local 
programming,  by  lease  or  otherwise, 
must  include  in  the  notification  it  files 
with  the  Commission,  a  cover  letter 
explicitly  identifying  itself  or  its  lessee 
as  a  local  cable  operator  and  stating 
that  any  relevant  lease  was  executed  to 
facilitate  the  provision  of  local 
programming.  The  first  application  or 

the  first  lease  notification  in  an  area         | 
filed  with  the  Commission  will  be 
entitled  to  the  exemption.  The 
limitations  on  one  MDS  channel  or  its 
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ITFS  equivalent  per  party  and  per  area 
include  any  grandfathered  cable/MDS 
or  cable/ITFS  operations.  In  these 
grandfathered  situations,  the 
Conunission  will  consider  granting 
waivers  to  permit  the  use  of  a  second 
MDS  channel  for  the  delivery  of  locally 
produced  programming;  the  applicant 
must  demonstrate,  at  a  minimum,  that  it 
is  ready  and  able  to  provide  additional 
locally  produced  programming  to  area 
cable  systems  and  that  no  other 
practical  means  of  delivering  the 
programming  are  available  to  it.  In 
considering  requests  for  waiver,  the 
Commission  will  also  take  into  account 
the  competitive  environment  for  the 
production  and  delivery  of  locally 
produced  programming  in  the  relevant 
markets.  In  applying  for  an  MDS 
channel,  the  cable  operator  must  show 
that  it  will  use  the  channel  to  provide 
the  proposed  local  programming  within 
one  year.  Similarly,  local  programming 
service  pursuant  to  a  lease  must  be 
provided  within  one  year  of  the  date  of 
the  lease  or  one  year  of  grant  of  the 
licensee's  application  for  the  leased 
channel(s),  whichever  comes  later.  If  an 
MDS  license  for  these  purposes  is 
granted  and  the  programming  is 
subsequently  terminated,  the  channel 
will  be  automatically  forfeited  on  the 
day  after  the  local  programming  is 
discontinued. 

23.  Finally,  the  Second  Report  adopts 
a  modified  version  of  the  Commission's 
proposal  to  permit  use  of  available  ITFS 
channels  by  wireless  cable  entities.  The 
Commission  believes  that  the  ndes 
specified  below  will  spur  further 
development  of  the  wireless  cable 
industry  while  at  the  same  time 
benefitting  the  educational  community 
and  protecting  long-term  ITFS  growth. 
Utilization  of  available  ITFS  frequencies 
by  wireless  cable  ventures  can  provide 
valuable  service  to  the  public,  creating  a 
potential  for  multichannel  video,  either 
as  a  new  service  or  a  competitor  to 
existing  hardwire  service,  in  many  areas 
where  it  could  not  otherwise  develop. 
Moreover,  the  Commission  believes  that 
this  initiative  will  encourage  ITFS  use  of 
currently  unemployed  spectrum  by 
facilitating  the  construction  of 
additional  MDS  systems.  Similarly,  to 
the  extent  an  MDS  system  becomes  a 
viable  operation  through  its  use  of  ITFS 
frequencies,  it  may  well  be  interested  in 
leasing  excess  capacity  from  existing 
ITFS  licensees  operating  on  other  ITFS 
channels.  The  Commission  notes  that, 
under  the  new  rules  specified  below,  a 
significant  number  of  ITFS  channels  will 
be  preserved  in  each  community 
expressly  to  accommodate  future  ITFS 
use.  ITFS  systems  currently  being 


planned  will  therefore  have  an  ample 
opportunity  to  continue  to  develop. 

24.  The  ITFS  commenters  who  oppose 
this  proposal  have  not  demonstrated 
that  carefully  prescribed  use  of 
available  ITFS  frequencies  by  wireless 
cable  entities  will  significantly  impair  or 
restrict  any  reasonably  foreseeable  ITFS 
use.  It  is  unclear  how  schools  can  lose 
potential  leasing  revenues  where  no 
stations  yet  exist;  moreover,  imder  the 
current  rules,  the  areas  in  question  are 
unlikely  to  attract  wireless  cable  entities 
as  lessees  because  there  are  few  or  no 
current  ITFS  operators  or  applicants 
from  which  to  lease  excess  capacity. 

25.  The  Commission  notes  some 
commenters'  concern  that  the  ITFS 
entity's  right  of  access  will  not  be 
meaningful  because  wireless  cable 
parties  will  construct  systems  not 
amenable  to  ITFS  use.  On  the  contrary, 
the  Commission  expects  that  the  vast 
majority  of,  if  not  all,  ITFS  uses  will  be 
accommodated.  Moreover,  the 
Commission  is  not  persuaded  that  its 
actions  are  ill-advised  because  they  are 
characterized  by  some  commenters  as 
constituting  a  "reallocation"  of  ITFS 
spectnun.  The  Commission  believes  that 
the  detailed  provisions  it  describes 
governing  the  use  of  ITFS  spectrum  by 
wireless  cable  entities  demonstrate  that 
its  decision  does  not  amount  to  a 
reallocation  in  any  traditional  sense.  To 
the  extent  that  its  actions  might  be 
deemed  to  constitute  a  reallocation,  the 
Commission  notes  that  it  has  provided 
taken  action  only  after  notice  and  a  full 
opportunity  for  comment  as  required  by 
section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  and  after  a 
full  evaluation  of  which  course  best 
serves  the  public  interest. 

26.  Several  of  the  provisions  advanced 
in  the  Further  Notice  can  be 
implemented  as  proposed.  First,  the 
proposals  regarding  the  number  of 
available  ITFS  channels  that  will  be 
subject  to  wireless  cable  use  will  be 
adopted  as  follows: 

(a)  A  minimum  of  eight  of  the  twenty 
channels  allocated  to  ITFS  must  be 
preserved  for  future  ITFS  use  in  any 
community  in  which  a  wireless  cable 
entity  applies  for  ITFS  frequencies.  For 
these  purposes,  wireless  cable  entities 
are  MDS/MMDS  licensees  and 
operators  who  lease  channels  from 
MDS/MMDS  licensees.  A  channel  will 
be  considered  available  for  future  ITFS 
use  if  there  are  no  co-channel  operators 
or  applicants  within  50  miles  of  the 
transmitter  site  of  the  proposed  wireless 
cable  operation,  and  if  the  transmitter 
site  remains  available  for  use  at 
reasonable  terms  by  new  ITFS 
applicants  on  those  channels  within 


three  years  of  commencing  operation. 
Future  operators  need  not  be  given 
unconditional  access  to  the  site;  leasing 
arrangements  are  acceptable. 

(b)  A  maximum  of  eight  of  the  twenty 
ITFS  channels  can  be  licensed  to  a 
wireless  cable  entity  in  any  community. 

(c)  Mutually  exclusive  applications  by 
wireless  cable  entities  for  FtFS  channels 
will  be  governed  by  MDS  comparative 
procedures. 

27.  Consistent  with  our  previously 
stated  commitment  to  ITFS  service,  this 
rule  will  not  permit  the  last  remaining 
ITFS  channels  in  any  given  area  to  be 
used  by  wireless  cable  entities.  Thus,  at 
least  two  educational  institutions  or 
entities  in  each  community,  in  addition 
to  any  that  already  have  facilities,  will 
be  able  to  apply  for  their  own  ITFS 
facilities  in  the  future, 

28.  In  conjunction  with  the  above 
provisions,  the  Second  Report  also 
allows  ITFS  entities  the  right  to  demand 
access  to  wireless  cable  facilities 
licensed  on  ITFS  frequencies.  Wireless 
cable  entities  licensed  on  ITFS  channels 
can  use  channel  mapping  technology  to 
facilitate  the  provision  of  adequate 
access  to  these  channels  by  ITFS 
entities  and  to  promote  e^icient 
spectrum /channel  utilization.  ITFS 
access  to  ITFS  channels  licensed  to 
wireless  cable  entities  shall  be  made  as 
follows: 

(a)  An  educational  institution  or  entity 
that  would  be  eligible  for  ITFS  facilities 
that  are  licensed  to  a  wireless  cable 
entity  may  demand  access  to  those 
facilities,  subject  to  conditions  further 
described  below.  Such  request  for 
access  will  be  made  by  application  to 
the  Commission  on  FCC  Form  330  for  a 
determination  as  to  eligibility,  with  a 
copy  served  on  the  subject  wireless 
cable  licensee.  An  applicant  for  access 
must  fill  out  sections  I,  II,  III  and  IV  of 
the  ITFS  application  Form  330.  Section  I, 
question  1  should  be  answered  by 
spelling  out,  "For  access  to  existing 
facilities."  Section  I,  question  2b  should 
include  the  name  of  the  wireless  cable 
licensee  or  applicant.  Normal  ITFS 
cutoff  rules  (47  CFR  74.911)  will  be 
followed.  If  there  are  competing  requests 
for  access,  the  ITFS  comparative 
process  (47  CFR  74.913)  will  be  used. 

(b)  Only  one  educational  institution  or 
entity  per  wireless  cable  licensed 
channel  will  be  entitled  to  access  from 
the  wireless  cable  entity. 

29.  The  access  provisions  allow  for 
ITFS  operation  on  all  ITFS  frequencies  if 
the  demand  for  ITFS  service  ultimately 
warrants  the  use  of  all  channels.  At  the 
same  time,  the  outer  limits  of  a  wireless 
cable  operator's  exposure  to  liability  aie 
measurable,  so  that  it  can  make  a 
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reasonable  judgment  as  to  whether  a 
wireless  cable  system  dependent  on 
ITFS  channels  would  be  viable. 

30.  Next,  the  Commission  provides 
that  only  wireless  cable  entities  offering 
a  reasonable  expectation  of  prompt 
wireless  cable  service  will  be  able  to 
apply  for  licenses  for  ITFS  frequencies: 

(a)  A  wireless  cable  applicant  must 
hold  a  conditional  license,  a  license  or  a 
lease,  or  must  have  filed  an  unopposed 
application  for  at  least  four  MDS 
channels  to  be  used  in  conjunction  with 
the  facilities  proposed  on  the  ITFS 
frequencies. 

(b)  A  wireless  cable  applicant  must 
show  that  there  are  no  unused  MDS 
channels  available  for  application, 
purchase  or  lease  that  could  be  used  in 
lieu  of  the  ITFS  frequencies  applied  for. 

(c)  A  wireless  cable  entity  may  apply 
for  ITFS  frequencies  at  the  same  time  it 
applies  for  the  related  MDS  frequencies, 
but  if  that  MDS  application  is  opposed 
by  a  timely  filed  mutually  exclusive 
application  or  petition  to  deny,  the 
application  for  ITFS  facilities  will  be 
returned.  (That  entity  can.  of  course, 
reapply  for  ITFS  facilities,  if  still 
available,  upon  grant  of  its  MDS 
application(8). 

(d)  A  wireless  cable  entity  licensed  on 
ITFS  channels  will  be  subject  to  the 
MDS  one-year  construction  requirement. 

31.  These  provisions  will  avoid  the 
preemption  of  new  ITFS  services  by 
wireless  cable  applications  that  are 
unlikely  to  result  in  a  viable  wireless 
cable  service.  They  also  effect  a 
reasonable  compromise  between  the 
need  for  new  wireless  cable  operators  in 
a  community  to  apply  for  entire  systems 
at  once  and  the  need  to  avoid  taking 
ITFS  channels  out  of  circulation  for 
extended  periods  of  time,  during  which 
no  benefit  is  provided  to  the  public. 
These  safeguards  will  ensure  that 
wireless  cable  parties  do  not  file  for 
ITFS  channels  simply  to  impede  the 
development  of  ITFS  systems  in  the 
area. 

32.  In  order  to  provide  potential 
wireless  cable  operators  and  ITFS  users 
a  degree  of  certainty  with  respect  to 
both  financial  exposure  and  scheduling/ 
use  expectations,  an  ITFS  entity's  right 
of  access  to  a  wireless  cable  system 
licensed  on  ITFS  frequencies  is 
delineated  carefully  as  follows: 

(a)  An  ITFS-eligible  entity  determined 
to  have  right  of  access  to  wireless  cable 
licensed  facilities  will  have  access  to  up 
to  40  hours  per  channel  per  week.  The 
ITFS  entity  has  the  unqualified  right  to 
demand  and  designate  20  of  those  hours 
as  follows: 

(1)  3  hours  of  the  ITFS  entity's  choice 
each  day.  Monday  through  Friday, 


between  8  a.m.  and  10  p.m.,  excluding 
holidays  and  school  vacations;  and 

(2)  lihe  remaining  five  hours  any  time 
of  the  ITFS  entity's  choice  between  8 
a.m.  and  10  p.m..  Monday  through 
Saturday. 

(b)  When  no  other  vacant  channels 
are  available  to  an  ITFS  access  user,  it 
will  have  a  right  of  access  to  the  second 
20  hours.  No  time-of-day  or  day-of-week 
obligations  will  be  imposed  on  either 
party  with  respect  to  the  second  20 
hours  of  access  time. 

(c)  The  ITFS  user  must  provide  the 
wireless  cable  licensee  with  its  planned 
schedule  of  use  four  months  in  advance. 

(d)  No  minimum  amount  of 
programming  will  be  required  of  an  ITFS 
operator  seeking  access  to  one  channel; 
for  access  to  a  second  channel,  the  ITFS 
entity  must  use  at  least  20  hours  per 
week  on  the  first  channel  from  8  a.m.  to 
10  p.m..  Monday  through  Saturday;  for 
access  to  a  third  channel,  the  ITFS 
entity  must  use  at  least  20  hours  per 
week  on  the  first  channel  and  on  the 
second  channel  during  the  hours 
prescribed  above,  and  so  on.  Access 
will  not  be  granted  to  a  single  entity  for 
more  than  four  channels,  unless  it  can 
satisfy  the  waiver  provisions  related  to 
the  four-channel  limitation  in  the  ITFS 
rules  (47  CFR  74.902(d)). 

(e)  When  an  ITFS  entity  is  granted 
access  to  an  ITFS  channel  of  a  wireless 
cable  licensee,  the  wireless  cable 
licensee  will  be  required  to  pay  half  of 
the  cost  of  five  standard  receive  sites  on 
that  channel. 

(f)  During  the  first  three  years  that  the 
wireless  cable  operator  is  licensed,  the 
wireless  cable  entity  may,  as  an 
alternative  to  providing  access  to  its 
own  facilities,  pay  the  costs  of  an 
application  and  facility  construction  for 
such  ITFS  entity  on  other  available  ITFS 
channels  (including  half  of  the  cost  of 
five  receive  sites  per  channel).  In  the 
event  such  an  ITFS  application  is 
contested,  the  ITFS  entity  may  elect 
access  to  the  existing  MDS  facilities. 
The  Commission  reiterates  that  only  one 
educational  institution  or  entity  per 
wireless  cable  licensed  channel  will  be 
entitled  to  access  from  the  wireless 
cable  entity. 

(g)  After  a  wireless  cable  entity 
licensed  to  use  ITFS  channels  has  been 
in  operation  for  three  years,  it  will  not 
be  required  to  grant  new  or  additional 
access  to  such  ITFS  channels,  or  provide 
any  alternative  facilities  to  any  ITFS 
entity  seeking  access  to  its  facilities,  if 
there  are  suitable  ITFS  frequencies 
available  for  the  ITFS  entity  to  build  its 
own  system.  If  an  ITFS  operator 
entering  an  access  agreement  with  a 
wireless  cable  entity  plans  to  seek 
additional  hours  of  access  after  the 


wireless  cable  entity  has  been  in 
operation  for  three  years,  it  should  so 
indicate  in  the  access  agreement.  Again, 
only  one  educational  institution  or  entity 
per  wireless  cable  licensed  channel  will 
be  entitled  to  access  from  the  wireless 
cable  entity.  If  there  are  no  other 
available  ITFS  frequencies  in  the  area, 
even  after  the  wireless  cable  entity  has 
been  operating  for  three  years,  an  ITFS 
entity  will  be  entitled  to  access  to  the 
wireless  cable  entity's  riTS  facilities, 
under  terms  described  above. 

(h)  The  parties  may  mutually  agree  to 
modify  any  requirements  or  obligations 
imposed  by  these  provisions  (including 
the  time  of  day  and  minimum  hours  per 
day  requirements  specified  in  (a) 
above),  except  for  the  requirement  that 
an  ITFS  entity  use  at  least  20  hours  per 
week  on  a  channel  of  a  wireless  cable 
licensee  before  requesting  access  to  an 
additional  channel. 

33.  These  provisions  establish  a 
specific  framework  within  which  ITFS 
access  to  wireless  cable  facilities 
licensed  on  ITFS  channels  can  be 
implemented.  They  provide  ample 
opportunity  and  flexibility  for  ITFS  use 
of  the  ITFS  frequencies,  when  no  other 
practical  means  of  implementing  ITFS 
service  are  available.  They  also  prevent 
one  or  two  ITFS  entities  from  exhausting 
all  of  the  access  rights  on  a  limited 
amount  of  educational  programming  by 
requiring  a  20-hour  minimum  before  the 
ITFS  entity  may  request  additional 
channels.  At  the  same  time,  they  provide 
potential  wireless  cable  operators  and 
ITFS  users  a  degree  of  certainty  with 
respect  to  both  financial  exposure  and 
scheduling/use  expectations.  They  also 
provide  some  flexibility  to  MDS 
operators  who  wish  to  persuade  ITFS 
access  users  to  modify  their  use  to 
better  suit  the  wireless  cable  licensee's 
needs.  The  Commission  emphasizes  that 
parties  are  expected  to  act  in  good  faith 
and  to  maximize  the  use  of  the  channels 
in  question  to  benefit  all  operators 
involved.  An  ITFS  access  user  can 
demand  access  to  more  than  20  hours  on 
a  channel  only  where  there  is  absolutely 
no  capacity  for  it  to  expend  its  ITFS 
service  by  use  of  other  ITFS  channels.  In 
addition,  the  wireless  cable  operator  has 
the  flexibility  to  avoid  disturbance  of  its 
own  operation  altogether  by  building 
separate  facilities  for  the  ITFS  entity, 
which  the  wireless  cable  entity  may  be 
able  to  lease  back,  further  enhancing  its 
own  system.  While  these  provisions 
offer  assistance  to  ITFS  operators  in 
building  ITFS  facilities,  either  on  the 
MDS  entity's  ITFS  channels  or  other 
available  ITFS  channels,  some  serious 
commitment  from  the  ITFS  entity  is  also 
required  to  ensure  that  the  ITFS  entity 
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legitimately  intends  to  provide  ITFS 
service  on  the  facilities.  Moreover,  the 
three-year  requirement  provides  the 
MDS  entity  with  some  degree  of 
certainlty  as  to  the  extent  to  which  they 
could  be  responsible  for  providing 
access  or  facilities  when  channels  are 
otherwise  available  for  direct 
application  by  ITFS  entities. 

34.  When  a  wireless  cable  operator 
seeks  to  be  licensed  on  ITFS 
frequencies,  the  Commission's 
procedural  rules  will  emphasize  public 
notice  to  local  educational  institutions 
and  entities,  and  will  provide  for  the 
absolute  primacy  of  ITFS  applications 
vis-a-vis  wireless  cable  applications 
where  the  two  may  be  mutually 
exclusive.  The  Commission  will  not, 
however,  permit  ITFS  applicants  to 
preempt  wireless  cable  applicants  when 
other  ITFS  frequencies  are  available  for 
their  use: 

(a)  A  wireless  cable  applicant  for 
ITFS  channels  will  file  sections  I  and  V 
of  FCC  Form  330.  with  a  complete  FCC 
Form  494  appended.  A  cover  letter  will 
clearly  indicate  that  the  application  is 
for  a  wireless  cable  entity  to  operate  on 
ITFS  channels. 

(b)  An  application  for  available  ITFS 
frequencies  filed  by  a  wireless  cable 
applicant  will  be  subject  to  a  same-day 
cut-off  period  with  respect  to  other 
wireless  cable  applicants  and  a  60-day 
cut-off  period  with  respect  to  ITFS 
applicants.  All  cut-off  lists  for  ITFS 
frequencies,  regardless  of  the  nature  of 
the  applicant,  will  be  published  as  ITFS 
public  notices. 

(c)  Wireless  cable  applicants  for  ITFS 
frequencies  will  publish  local  public 
notice  as  prescribed  in  new  S  74.991  of 
the  Commission's  rules. 

(d)  If  an  ITFS  application  and  a 
wireless  cable  application  for  ITFS 
facilities  are  mutually  exclusive,  the 
ITFS  application  will  be  granted  if  the 
applicant  is  qualified. 

(e)  An  ITFS  applicant  may  not  file  an 
application  mutually  exclusive  with  a 
wireless  cable  application  if  there  are 
order  ITFS  channels  available  for  the 
proposed  ITFS  facility.  If  another  party 
has  applied  for  the  channels  in  question, 
those  channels  will  be  considered 
unavailable. 

35.  If  permitting  wireless  cable  entities 
to  use  ITFS  channels  is  to  be  of  any 
practical  use,  potential  wireless  cable 
ventures  must  have  some  degree  of 
certainty  that  applications,  once  filed, 
can  be  granted  and  services,  once 
initiated,  can  continue.  These  provisions 
provide  that  level  of  protection  without 
unduly  restricting  ITFS  applicants. 
Wireless  cable  applications  will  only  be 
filed  where  there  are  ample  available 
channels  to  begin  with;  such 


applications  would  be  unreasonably 
discouraged  if  they  could  be  readily 
negated  by  competing  ITFS  applications. 
Moreover,  in  those  areas  with  multiple 
available  ITFS  channels,  the  wireless 
cable  entity  often  could  simply  refile  for 
other  available  ITFS  channels,  an 
uiuiecessarily  wasteful  procedure.  In 
those  cases  where  an  ITFS  entity  has  no 
other  channels  for  which  to  apply, 
however,  the  FITS  needs  for  the  ITFS- 
aliocated  frequencies  will  prevail  over 
the  wireless  cable  needs.  In  addition, 
the  local  public  notice  provision,  a 
minimally  burdensome  requirement,  is 
consistent  with  the  Commission's 
determination  to  provide  local 
educational  entities  and  institutions  an 
opportunity  to  secure  their  rights.  The 
disparate  cut-off  periods  are  appropriate 
to  the  respective  classes  of  applicants, 
according  to  the  procedural  rules  for 
each  service.  Once  a  wireless  cable 
applicant  achieves  cut-off  status,  it  will 
be  treated  as  a  primary  service  provider. 

36.  Finally,  The  Commission  will 
provide  wireless  cable  licensees 
operating  on  ITFS  frequencies  with  an 
MDS  protected  service  area  while 
affording  receive  site  protection  to  ITFS 
access  users  of  such  facilities: 

(a)  The  interference  protection 
provided  wireless  cable  applicants  and 
licensees  of  ITFS  facilities  will  be  that 
described  in  9  21.902(d)  of  the 
Commission's  rules. 

(b)  ITFS  users  of  wireless  cable 
channels  licensed  on  ITFS  frequencies 
will  be  protected  from  interference  at 
individual  receive  sites. 

37.  The  receive  site  based  protection 
afforded  ITFS  licensees  would  not  be 
appropriate  for  wireless  cable  entities 
licensed  on  ITFS  channels.  A  wireless 
cable  system  uses  omnidirectional 
facilities  to  reach  as  many  subscribers 
as  possible  rather  than  point-to-point 
facilities  to  reach  specific  receive  sites. 
Moreover,  such  facilities  will  be 
collocated  with  and  used  in  conjunction 
with  MDS-licensed  facilities  and  other 
ITFS  facilities  that  will  have  identical 
technical  characteristics  and  serve  the 
same  customers.  Interference  protection 
equivalent  to  that  afforded  MDS 
facilities  is  therefore  essential.  Different 
protection  standards  for  wireless  cable 
entities  and  ITFS  entities  on  ITFS 
frequencies  should  not  be  overly 
troublesome,  as  similar  interservice 
coordination  is  already  required  for  co- 
channel  and  adjacent-channel 
operations  involving  the  D,  E.  F  and  G 
channels.  Of  course,  an  MDS  entity 
afforded  circular  protection  pursuant  to 
this  provision  must  protect  pre-existing 
MDS  and  ITFS  operators  from 
interference.  Educational  entities  that 
acquire  access  to  ITFS  frequencies 


licensed  to  wireless  cable  entities  will 
be  afforded  the  same  protection  as  other 
ITFS  entities.  This  will  protect  an  ITFS 
entity  that  has  distant  receive  sites 
without  detriment  to  the  wireless  cable 
entity  from  which  it  receives  access. 

38.  These  provisions  collectively 
should  ensure  that  there  is  little  negative 
impact  on  the  future  provision  of  ITFS 
service  resulting  from  the  beneficial 
utilization  of  ITFS  frequencies  by 
wireless  cable  operators  as  a  result  of 
this  rulemaking.  To  the  contrary,  the 
Commission  expects  that  in  many 
instances,  ITFS  service  will  be  initiated 
where  it  would  not  have  otherwise 
developed.  At  the  same  time,  these 
provisions  give  wireless  cable  operators 
a  reasonable  opportunity  to  use 
available  ITFS  channels  while  retaining 
the  Commission's  oft-repeated 
commitment  to  the  development  of  ITFS. 

Final  Regulatory  Flexibility  Analysis 
Statement 

39.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1960,  5  U.S.C.  605.  it  is 
certified  that  this  decision  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
organizes  disparate  technical, 
procedural,  and  ownership  rules 
affecting  wireless  radio  operations  into 
a  cohesive,  simplified  set  of  regulations. 
In  relocating  the  H  channels  to  MDS,  the 
Commission  initiates  a  freeze  on 
acceptance  of  new  OFS  applications.  H 
channel  licensees,  while  retaining  their 
licenses,  will  operate  as  MDS  licensees. 
This  rulemaking  proceeding  has 
endeavored  to  minimize  the  possible 
negative  consequences  of  the  modified 
or  new  wireless  cable  regulations  on 
ITFS  entities.  In  some  situations,  the 
Commission  has  rejected  proposals  that 
would  substantially  benefit  wireless 
cable  because  of  their  potentially 
negative  impact  on  ITFS.  The 
Commission  believes  that  the  rule  and 
policy  changes  adopted  in  the  Second 
Report  will  not  only  protect  the  interests 
of  ITFS  licensees,  but  will  further 
enhance  ITFS  service.  At  the  same  time, 
the  Commission  is  committed  to 
furthering  competition  in  the 
multichannel  video  distribution 
marketplace  by  increasing  system 
capacity  where  spectrum  is  available 
and  its  use  can  be  coordinated  with 
ITFS  use.  The  rule  and  policy  changes 
adopted  in  this  proceeding  should 
optimize  these  pursuits  while  protecting 
and  enhancing  current  and  future  ITFS 
service. 

40.  The  Secretary  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
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Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 
9ft-354,  94  Stat.  1164,  5  U.S.C.  601  et  seq.. 
(1981)). 

41.  It  is  therefore  ordered.  That 
pursuant  to  the  authority  contained  in 
section  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  303(r).  parts 
21,  74  and  94  of  the  Commission's  rules. 
47  CFR  parts  21.  74.  and  94  are  amended 
as  set  forth  below. 

42.  It  is  further  ordered,  That  the 
amendments  to  47  CFR  parts  1.  2.  21.  74 
and  94  adopted  in  this  Second  Report 
and  Order  will  be  effective  pending 
approval  by  the  Office  of  Management 
and  Budget. 

43.  It  is  further  ordered.  That  Gen. 
Docket  No.  90-54  is  terminated. 

List  of  Subjects 

47  CFR  Parti 

Administrative  practice  and 
procedure. 

47  CFR  Part  2 

Radio,  Television. 

47  CFR  Part  21 

Communications  common  carriers. 
Domestic  public  fixed  radio  services. 

47  CFR  Part  74 

Television  broadcasting, 
experimental,  auxiliary,  and  special 
broadcast  and  other  program 
distributional  services. 

47  CFR  Part  94 

Radio,  private  operational-fixed 
microwave  service. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Amendatory  Text 

Parts  1.  2.  21,  74  and  94  of  title  47  of 
the  Code  of  Federal  Regulations  are 
amended  to  read  as  follows: 

PART  1— {AMENDED] 

44.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.  1066. 1082, 
as  amended;  47  U.S.C.  154,  303:  Implement.  5 
U.S.C.  SS2.  unless  otherwise  noted. 

45.  Section  1.824  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§  U24    Random  selection  procedures  for 
Multichannel  Multipoint  Distribution  Service 
and  Multipoint  Distribution  Servict  H- 
Channel  statkMW. 

(a)  If  there  are  mutually  exclusive 
applications  for  an  initial  conditional 


license  or  license,  the  Commission  may 
use  the  random  selection  process  to 
select  the  conditional  licensee  or 
licensee.  Each  such  random  selection 
shall  be  conducted  under  the  direction 
of  the  Office  of  the  Managing  Director  in 
conjunction  with  the  Office  of  the 
Secretary.  Following  the  random 
selection,  the  Commission  shall 
announce  the  tentative  selectee  and 
determine  whether  the  applicant  is 
quahfied  to  receive  the  conditional 
license  or  license.  If  the  Commission 
determines  that  the  tentative  selectee  is 
qualified,  it  shall  grant  the  application. 
In  the  event  that  the  tentative  selectee's 
application  is  denied,  a  second  random 
selection  will  be  conducted.  Petitions  for 
Reconsideration.  Motions  to  Stay  or 
Applications  for  Review  may  be 
submitted  at  the  time  the  Commission 
grants  or  denies  the  application  of  the 
tentative  selectee.  The  filing  periods 
specified  in  the  rules  shall  apply  for 
such  pleadings. 

(b)  Competing  applications  for 
conditional  licenses  and  licenses  shall 
be  designated  for  random  selection  in 
accordance  with  SS  1.1621, 1.1622  (a), 
(b).  (c),  (d).  and  (e),  and  1.1623.  No 
preferences  pursuant  to  S  1.1622  (b)(2)  or 
(b)(3)  shall  be  granted  to  any  MMDS  or 
MDS  H-channel  applicant  whose 
owners,  when  aggregated,  have  an 
ownership  interest  of  more  than  50 
percent  in  the  media  of  mass 
communication  whose  service  areas,  as 
set  forth  at  S  1.1622  (e)(1)  through  (e)(7), 
wholly  encompass  or  are  encompassed 
by  the  protected  service  area  contour, 
computed  in  accordance  with  S  21.902(d] 
of  this  chapter,  for  which  the  license  or 
conditional  license  is  sought. 


PART  2— [AMENDED] 

46.  The  authority  citation  for  part  2 
continues  to  read  as  follows; 

Authority:  Sees.  4,  302,  303,  307.  48  Stat. 
1066, 1082.  as  amended:  47  U.S.C.  154,  302. 
303,  307,  unless  otherwise  noted. 

47.  Section  2.106  is  amended  by 
revising  footnote  NG47  to  read  as 
follows: 

S  2.106    Table  of  frequency  allocations. 

•        •        •        *        • 

NC47  In  the  band  2500-2690  MHz,  channels 
2500-2686  MHz,  and  the  corresponding 
response  frequencies  2686.0625-2689.8125 
MHz.  may  be  assigned  to  stations  in  the 
Instructional  Television  Fixed  Service  (part 
74  of  this  chapter);  channels  in  2596-2680 
MHz,  and  response  frequencies  2686.5625- 
2687.6875  MHz  may  be  assigned  to  Multipoint 
Distribution  Service  stations  (part  21  of  this 
chapter):  and  frequencies  in  the  2688.875- 
2687,  2687.875-268a  2688.5-2688.75  and 
2688.875-2689.75  MHz  bands  may  be  assigned 


to  stations  in  the  Operational  Fixed  Service 

(part  94  of  this  chapter).  In  Alaska,  however. 

frequencies  within  the  band  2655-2690  MHz 

are  not  available  for  assignment  to  terrestrial 

stations. 

.         .         .        ^        . 

PART  21-{  AMENDED] 

48.  The  authority  citation  for  part  21 
continues  to  read  as  follows; 

Authority:  Sees.  1.  2,  4.  201-205.  208.  215. 
2ia  303.  307.  313,  314.  403,  404,  410.  602;  48 
Stat.  1064. 1066. 1070-1073, 1078, 1077. 1080, 
1082. 1083. 1087, 1094, 109a  1102.  as  amended: 
47  U.S.C.  151, 154.  201-205,  206.  215.  218.  303. 
313.  314. 403.  802:  47  U.S.C.  552. 

49.  Section  21.11  is  amended  by 
revising  paragraphs  (a),  (d)  and  (f)  to 
read  as  follows: 

8  21.1 1    Miscellaneous  forms  shared  by  aN 
domestic  public  radio  services. 

(a)  Licensee  qualifications.  FCC  Form 
430  ("Licensee  Qualification  Report") 
must  be  filed  annually,  no  later  than 
March  31  for  the  end  of  the  preceding 
calendar  year,  by  licensees  for  each 
radio  service  authorized  under  this  part 
if  service  was  offered  at  any  time  during 
the  preceding  year.  Each  annual  filing 
must  include  all  changes  of  information 
required  by  FCC  Form  430  that  occurred 
during  the  preceding  year.  In  those  cases 
in  which  there  has  been  no  change  in 
any  of  the  required  information,  the 
applicant  or  licensee,  in  lieu  of 
submitting  a  new  form,  may  so  notify 
the  Commission  by  letter.  All  Multipoint 
Distribution  Service  non-common  carrier 
licensees  must  annually  file  FCC  Form 
430. 
•        •        *        •        * 

(dj  Assignment  of  license.  FCC  Form 
702  ("Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Authorization  or  License 
for  Stations  in  Services  Other  than 
Broadcast")  must  be  submitted  to  assign 
voluntarily  (as  by,  for  example,  contract 
or  other  agreement)  or  involuntarily  (as 
by,  for  example,  death,  bankruptcy,  or 
legal  disability)  the  station 
authorization.  In  the  case  of  involuntary 
assignment  (or  transfer  of  control)  the 
application  must  be  filed  within  10  days 
of  the  event  causing  the  assignment  (or 
transfer  of  control).  FCC  Form  702  must 
also  be  used  for  non-substantial  (pro 
forma)  assignments.  In  addition.  FCC 
Form  430  ("Licensee  Qualification 
Report")  must  be  submitted  by  the 
proposed  assignee  unless  such  assignee 
has  a  current  and  substantially  accurate 
report  on  file  with  the  Commission. 
Whenever  a  group  of  station  licenses  in 
the  same  radio  services  are  to  be 
assigned  to  a  single  assignee,  a  single 
"blanket"  application  ma\  be  filed  to 
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cover  the  entire  group,  if  the  application 
identifies  each  station  by  call  sign  and 
station  location  and  if  two  copies  are 
provided  for  each  station  affected.  The 
assignment  must  be  completed  within  45 
days  from  the  date  of  authorization. 
Upon  consummation  of  an  approved 
assignment,  the  Commission  must  be 
notiHed  by  letter  of  the  date  of 
consummation  within  10  days  of  its 
occurrence. 


(f)  Transfer  of  control  of  corporation 
holding  a  conditional  license  or  license. 
FCC  Form  704  ("Application  for  Consent 
to  Transfer  of  Control")  must  be 
submitted  in  order  to  voluntarily  or 
involuntarily  transfer  control  [de  jure  or 
de  facto]  of  a  corporation  holding  any 
conditional  licenses  or  licenses.  FCC 
Form  704  must  also  be  used  for  non- 
substantial  [pro  forma)  transfers  of 
control.  In  addition,  FCC  Form  430 
("Licensee  Qualification  Report")  must 
be  submitted  by  the  proposed  transferee 
unless  said  transferee  has  a  current  and 
substantially  accurate  report  on  file  with 
the  Commission.  The  transfer  must  be 
completed  within  45  days  from  the  date 
of  authorization.  Upon  consummation  of 
an  approved  transfer,  the  Commission 
must  be  notified  by  letter  of  the  date  of 
consummation  within  10  days  of  its 
occurrence. 

S  21.23    (Anwndedl 

50.  Section  21.23  is  amended  by 
adding  "or  Multipoint  Distribution 
Service  H-channel"  after  "MMDS"  in 
paragraphs  (a)  and  (b). 

$21.30    [Amended] 

51.  Section  21.30  is  amended  by 
adding  "or  for  Multipoint  Distribution 
Service  H-channel  statioris"  after 
"Multichannel  Multipoint  Distribution 
Service"  in  paragraph  (a)(4). 

52.  Section  21.33  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§21J3    Gnrnts  by  random  Miection. 

(a)  If  an  application  for  a  license  in 
the  Multichannel  Multipoint  Distribution 
Service  (MMDS),  or  for  Multipoint 
Distribution  Service  H-Channel  stations, 
or  in  the  Digital  Electronic  Message 
Service  (DEMS)  is  mutually  exclusive 
with  another  such  application  and 
satisfies  the  requirements  of  \  21.31(b) 
of  this  part,  and  if  an  MMDS  or  MDS  H- 
channel  application  satisfies  %  21.914  of 
this  part  the  applicants  may  be  included 
in  the  random  selection  process  set  forth 
in  part  1.  55  1.821  through  1.825  of  this 
chapter.  Renewal  applications  shall  not 
be  included  in  a  random  selection 
process. 


53.  Section  21.101  is  amended  by 
revising  footnote  6  to  the  table  in 
paragraph  (a)  to  read  as  follows: 

S  21.101    Frequency  tolerance. 

(a)  •  *  • 

'Beginning  November  1. 1991,  equipment 
authorized  to  be  operated  in  the  frequency 
bands  2150-2162  MHz,  2596-2644  MHz.  2650- 
2656  MHz.  2862-2868  MHz.  and  2674-2680 
MHz  for  use  in  the  Multipoint  Distribution 
Service  iball  maintain  a  frequency  tolerance 
within  ±1  KHz  of  the  assigned  frequency. 

*  •         *         •         • 

54.  Section  21.107  is  amended  by 
revising  footnote  1  to  the  table  in 
paragraph  (b)  to  read  as  follows: 

S  21.107    Transmitter  power. 

*  *         *         •         • 

(b)  *  *  * 

'  In  the  2150-2162  MHz.  2596-2644  MHz, 
2650-2856  MHz,  2862-2668  MHz.  and  2674- 
2680  MHz  frequency  bands,  when  used  for 
the  Multipoint  Distribution  Service,  EIRP  up 
to  2000  watts  may  be  authorized  pursuant  to 
Section  21.904  of  this  Part. 

*  •         •         •         * 

55.  Section  21.307  is  amended  by 
revising  paragraphs  (a),  (b),  (b)(4),  (c)(1), 
(c)((l)(i).  (c)(l)(i)(B),  (c)(2)(i)(A), 
(c)(2)(i)(G).  {c)(2)(ii){A),  (c)(2)(iii)(A). 
(d)(l)(ii).  (e)(1).  (e)(l)(i),  (e)(l)(ii), 
(e)(l)(iii).  (e)(l)(iv).  (e)(2).  (f)(1).  and 
(f)(2)(i)  to  read  as  follows: 

S  21.307    Equal  employment  opportunitiea. 

(a)  General  policy.  Equal 
opportunities  in  employment  must  be 
afforded  by  all  common  carrier  and 
Multipoint  Distribution  Service  non- 
conunon  carrier  licensees  or  conditional 
licensees  to  all  qualified  persons,  and  no 
personnel  shall  be  discriminated  against 
in  employment  because  of  sex.  race, 
color,  religion,  or  national  origin. 

(b)  Equal  employment  opportunity 
program.  Each  licensee  or  conditional 
licensee  must  establish,  maintain,  and 
carry  out,  a  positive  continuing  program 
of  specific  practices  designed  to  assure 
equal  opportunity  in  every  aspect  of 
employment  poUcy  and  practice.  Under 
the  terms  of  its  program,  a  licensee  or 
conditional  licensee  must: 
***** 

(4)  Conduct  a  continuing  campaign  to 
exclude  every  form  of  prejudice  or 
discrimination  based  upon  sex,  race, 
color,  religion,  or  national  origin,  from 
the  licensee's  or  conditional  licensee's 
personnel  policies  and  practices  and 
working  conditions. 

(c)  Additional  information  to  be 
furnished  to  the  Commission.  (1)  Equal 
Employment  Programs  to  be  filed  by 
common  carrier  and  Multipoint 
Distribution  Service  non-common  carrier 
licensees  and  conditional  licensees: 


(i)  All  licensees  or  conditional  | 

licensees  must  file  a  statement  of  their 
equal  employment  opportunity  program 
not  later  than  December  17, 1970.  1 

indicating  specific  practices  to  be         | 
followed  in  order  to  assure  equal 
employment  opportunity  on  the  basis  of 
sex,  race,  color,  religion,  at  national 
origin  in  such  aspects  of  employment 
practices  as  regards  recruitment,  | 

selection,  training,  placement, 
promotion,  pay,  working  conditions, 
demotion,  layoff  and  termination. 

(B)  If  a  licensee  or  conditional 
licensee  has  fewer  than  16  full-time 
employees,  no  such  statement  need  be' 
filed. 

(2)  *  *  * 

(i)  To  assure  nondiscrimination  in 
recruiting.  (A)  Posting  notices  in  the 
licensee's  or  conditional  licensee's 
offices  informing  applicants  for 
employment  of  their  equal  employment 
rights  and  their  right  to  notify  the  Equal 
Employment  Opportunity  Commission, 
the  Federal  Communications 
Commission,  or  other  appropriate 
agency.  Where  a  substantial  number  of 
applicants  are  Spanish-sumamed 
Americans  such  notice  should  be  posted 
in  Spanish  and  English.  i 

(G)  Making  known  to  the  appropriate 
recruitment  sources  in  the  employer's 
immediate  area  that  qualified  minority    . 
members  are  being  sought  for 
consideration  whenever  the  licensee  or 
conditional  licensee  hires. 

(ii)  To  assure  nondiscrimination  in 
selection  and  hiring.  (A)  Instructing 
personally  those  on  the  staff  of  the 
licensee  or  conditional  licensee  who 
make  hiring  decisions  that  all  applicants 
for  all  jobs  are  to  be  considered  without 
discrimination. 
***** 

(iii)  To  assure  nondiscriminatory 
placement  and  promotions.  (A) 
Instructing  personally  those  of  the 
licensee's  or  conditional  licensee's  staff 
who  make  decisions  on  placement  and 
promotion  that  minority  employees  and 
females  are  to  be  considered  without 
discrimination,  and  that  job  areas  in 
which  there  is  little  or  no  minority  or 
female  representation  should  be 
reviewed  to  determine  whether  this 
results  from  discrimination. 
***** 

(d)  Report  of  complaints  filed  against 
licensees  and  conditional  licensees.  (1) 
All  licensees  or  conditional  licensees 
must  submit  an  annual  report  to  the  FCC 
no  later  than  May  31  of  each  year 
indicating  whether  any  complaints 
regarding  violations  by  the  licensee  or 
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conditional  licensee  or  equal 
employment  provisions  of  Federal. 
State,  Territorial,  or  local  law  have  been 
filed  before  anybody  having  competent 
jurisdiction. 

(ii)  Any  licensee  or  conditional 
licensee  who  has  filed  such  information 
with  the  EEOC  need  not  do  so  with  the 
Commission,  if  such  previous  filing  is 
indicated. 

(e)  Complaints  of  violations  of  equal 
employment  programs.  (1)  Complaints 
alleging  employment  discrimination 
against  a  common  carrier  or  Multipoint 
Distribution  Service  non-common  carrier 
licensee  or  conditional  licensee  will  be 
considered  by  the  Commission  in  the 
following  manner 

(i)  If  a  complaint  raising  an  issue  of 
discrimination  is  received  against  a 
licensee  or  conditional  licensee  who  is 
within  the  jurisdiction  of  the  EEOC.  it 
will  be  submitted  to  that  agency.  The 
Commission  will  maintain  a  liaison  with 
that  agency  which  will  keep  the 
Commission  informed  of  the  disposition 
of  complaints  filed  against  any  of  the 
common  carrier  or  Multipoint 
Distribution  Service  non-common  carrier 
licensees  or  conditional  licensees. 

(ii)  Complaints  alleging  employment 
discrimination  against  a  common  carrier 
or  Multipoint  Distiibution  Service  non- 
common  carrier  licensee  or  conditional 
licensee  who  does  not  fall  under  the 
jurisdiction  of  the  EEOC  but  is  covered 
by  appropriate  enforceable  State  law,  to 
which  penalties  apply,  may  be 
submitted  by  the  Commission  to  the 
respective  state  agency. 

(iii)  Complaints  alleging  employment 
discrimination  against  a  common  carrier 
or  Multipoint  Distribution  Service  non- 
common  carrier  licensee  or  conditional 
licensee  who  does  not  fall  under  the 
jurisdiction  of  the  EEOC  or  an 
appropriate  state  law,  will  be  accorded 
appropriate  ti-eatment  by  the  FCC. 

(iv)  The  Commission  will  consult  with 
the  EEOC  on  all  matters  relating  to  the 
evaluation  and  determination  of 
compliance  with  the  common  carrier 
fend  Multipoint  Distribution  Service  non- 
common  carrier  licensees  or  conditional 
licensees  with  the  principles  of  equal 
employment  as  set  forth  herein. 

(2)  Complaints  indicating  a  general 
pattern  of  disregard  of  equal 
employment  practices  which  are 
received  against  a  licensee  or 
conditional  licensee  who  is  required  to 
file  an  employment  report  to  the 
Commission  under  5  1.815(a)  of  this 
chapter,  will  be  investigated  by  the 
Commission. 

(f)  Records  available  to  the  public — 
(1)  Commission  records.  A  copy  of  every 


annual  employment  report,  equal 
employment  opportunity  programs,  and 
reports  on  complaints  regarding 
violations  of  equal  employment 
provisions  of  federal,  state,  territorial  or 
local  law,  and  copies  of  all  exhibits, 
letters,  and  other  documents  filed  as 
part  thereof,  all  amendments  thereto,  all 
correspondence  between  the  conditional 
licensee  or  licensee  and  the  Commission 
pertaining  to  the  reports  after  they  have 
been  filed  and  all  documents 
incorporated  therein  by  reference,  are 
open  for  public  inspection  at  the  offices 
of  the  Commission, 

(2)  Records  to  be  maintained  locally 
for  public  inspection  by  licensees  or 
conditional  licensees — (i)  Records  to  be 
maintained.  Each  common  carrier  or 
Multipoint  Distribution  Service  non- 
common  carrier  hcensee  or  conditional 
licensee  required  to  file  annual 
employment  reports,  equal  employment 
opportunity  programs,  and  annual 
reports  on  complaints  regarding 
violations  of  equal  employment 
provisions  of  federal,  state,  territorial,  or 
local  law  must  maintain,  for  public 
inspection,  in  the  same  manner  and  in 
the  same  locations  as  required  for  the 
keeping  and  posting  of  tariffs  as  set 
forth  in  {  61.72  of  this  chapter,  a  file 
containing  a  copy  of  each  such  report 
and  copies  of  all  exhibits,  letters,  and 
other  documents  filed  as  part  thereto,  all 
correspondence  between  the  conditional 
'licensee  or  licensee  and  the  Commission 
pertaining  to  the  reports  after  they  have 
been  filed  and  all  documents 
incorporated  therein  by  reference. 


§21.900    [Amended] 

56.  Section  21.900  is  amended  by 
adding  "or  for  a  Multipoint  Distribution 
Service  H-channel  station"  after 
"Service"  in  the  last  sentence  in  the  last 
paragraph  and  by  substituting  "must" 
for  "shall". 

57.  Section  21.901  is  amended  by 
revising  the  first  and  last  sentences  of 
paragraph  (a),  by  revising  paragraphs 
(b)(4]  and  (b)(5],  by  adding  paragraph 
(b)(6],  and  by  adding  paragraph  (f)  to 
read  as  follows: 

§21.901    Frequentiea. 

(a)  Frequencies  in  the  bands  2150- 
2162  MHz,  2596-2644  MHz,  2650-2656 
MHz,  2662-2668  MHz,  and  2674-2680 
MHz  are  available  for  assignment  to 
fixed  stations  in  this  service.  *  *  *  The 
response  channels  El.  E2.  Fl,  and  F2 
listed  in  5  74.939(d)  of  this  chapter  are 
grandfathered  for  fixed  stations  in  this 
band  and  are  shared  with  Instructional 
Television  Fixed  Service  Stations 
licensed  under  part  74  of  the 
commission's  rules;  the  existing 


response  channels  E3,  FA  F3,  and  F4 
listed  in  5  74.939(d)  of  this  chapter  are 
grandfathered  and  licensed  under  this 
part  21. 
(b)'  •  •       ' 

(4)  At  2590-2602  MHz,  260^-2614  MHz, 
2620-2626  MHz.  and  2632-2638  MHz 
(designated  as  channels  El,  E2.  E3,  and 
E4,  respectively,  with  the  four  channels 
to  be  designated  the  E-group  channels), 
and  response  channels  El  and  E2  (1) 
listed  in  5  74.939(d)  of  this  chapter,'  or 

(5)  At  2602-2608  MHz,  2614-2620  MHz. 
2626-2632  MHz,  and  2638-2644  MHz 
(designated  as  channels  Fl,  F2,  F3,  and 
F4.  respectively,  with  the  four  channels 
to  be  designated  the  F-group  channels), 
and  response  channels  Fl  and  F2  listed 
in  5  74.939(d)  of  this  chapter, '  or 

(6)  At  2650-2656  MHz,  2662-2668  MHz. 
and  2674-2680  MHz  (designated  as 
channels  Hi,  H2  and  H3.  respectively, 
with  the  three  channels  to  be  designated 
the  H-group  channels).' 
***** 

(f)  MDS  H-channel  applications. 
Frequencies  in  the  bands  2650-2656 
MHz,  2662-2668  MHz.  or  2674-2680  MHx 
must  be  assigned  only  in  accordance 
with  the  following  conditions: 

(1)  All  applications  for  H-channel 
MDS  stations  at  2650-2656  MHz,  2662- 
2668  MHz.  or  2874-2680  MHz  frequency 
bands  must  be  filed  in  each  area  by  only 
a  single  applicant,  either  directly  or 
indirectly.  The  stockholders  holding 
more  than  one  percent  of  an  entity's 
stock,  the  partners,  the  owners,  the 
trustees,  the  beneficiaries,  the  officers, 
the  directors,  or  any  other  person  or 
entity  holding  a  similar  cognizable 
interest  in  the  applicant  for,  or 
conditional  licensee,  or  licensee  of,  a 
station  for  the  2650-2656  MHz.  2662- 
2668  MHz,  or  2674-2680  MHz  frequency 
bands  in  any  area,  must  not  have,  either 
directly  or  indirectly,  a  similar 
cognizable  interest  in  the  applicant  for. 
or  conditional  licensee,  or  licensee  of.  a 
station  for  the  same  2650-2656  MHz. 
2662-2668  MHz,  or  2674-2680  MHz 
frequency  band  in  the  same  area. 

(2)  All  applicants  for  H-channel  MDS 
stations  at  frequencies  in  the  bands 
2650-2656  MHz,  2662-2668  MHz,  or 
2674-2680  MHz  must  specify  either  the 
Hi,  H2,  or  H3  channel  for  which  an 
application  is  filed;  however,  the 
Commission  may  on  its  own  initiative 
assign  different  channels  in  these 
frequency  bands  if  it  is  determined  that 
such  action  would  serve  the  public 
interest. 

Notes: 

'  No  response  channels  are  provided  for 
channels  E3,  E4,  P3.  F4,  HI,  H2.  and  H3. 
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{21.902    [Anwndadl 

5&  Section  21.902(f)(2)  is  amended  by 
replacing  "2596-2644  frequency  band" 
with  "2596-2644  MHz,  2650-2656  MHz. 
2862-2668  MHz.  and  2674-2680  MHz 
frequency  bands". 

59.  Section  21.902(i)(l)  is  revised  to 
read  as  follows: 

§  21.902    Frequency  Interlerence. 
«         •         *         •         • 

(1)  For  each  application  for  stations  in 
the  2596-2644  MHz,  2650-2656  MHz. 
2662-2668  MHz.  and  2674-2680  MHz 
frequency  bands  Bled  on  or  after 
December  30, 1991,  the  applicant  must 
submit  an  analysis  demonstrating  that 
operation  of  the  applicant's  transmitter 
will  not  cause  harmful  interference  to 
any  existing,  cochannel  and  adjacent- 
channel  E-channel,  F-charmel,  or  G- 
chaxmel  Instructional  Television  Fixed 
Service  (ITFS)  station,  licensed  or  with  a 
construction  permit  authorized,  with  a 
transmitter  site  within  50  miles  of  the 
coordinates  of  the  Multichannel 
Multipoint  Distribution  Service  (MMDS) 
or  MDS  H-channel  station's  proposed 
transmitter  site. 


§21.902    [AiTMnded] 

60.  Section  21.902(i)(2)  (i)  and  (ii)  are 
amended  by  adding  after  "MMDS",  "or 
MDS  H-channel". 

61.  Section  21.902(i)(6)(i)  amended  by 
adding  before  "ITFS".  "cochannel  or 
adjacent  channel",  and  by  adding  after 
"MMDS",  "or  MDS  H-channel". 

62.  Section  21  J02(i)(6)(iii)  (A)  through 
(F)  are  amended  by  adding  after 
"MMDS ",  "or  MDS  H-channel". 

63.  Section  21.902(i){6)(iv)  is  amended 
by  adding  after  "MMDS",  "or  MDS  H- 
channer. 

§21.905    [Amended] 

64.  Section  21.905(c)  is  amended  by 
replacing  the  first  reference  to  "2569- 
2644"  with  "2596-2644  MHz.  2650-2656 
MHz,  2862-2668  MHz.  or  2674-2680 
MHz"  and  by  replacing  the  second 
reference  to  "2569-2566"  with  "2596- 
2544  MHz.  2650-2656  MHz.  2662-2868 
MHz.  and  2874-2880  MHz". 

§21.909    (AmwKtodl 

65.  Section  21.908(b)  is  amended  by 
replacing  "2150-2182  MHz  and  2596- 
2644  MHz "  with  "2150-2162  MHz.  2596- 
2644  MHz.  2650-2656  MHz,  2662-2668 
MHz,  and  2874-2680  MHz". 

66.  Paragraph  (c)  is  added  to  $  21.909 
to  read  as  follows: 

§21.909    IIOS  rMpona*  statioiw. 


(c)  The  response  channels  associated 
with  channels  E3.  E4.  F3.  F4,  Hi.  H2,  and 
H3  are  allocated  to  the  private 
operational-fixed  service  (part  94  of  this 
chapter). 

67.  Section  21.912  is  amended  by 
replacing  "2596-2644  "  with  "2596-2680' 
in  paragraphs  (a)  and  (c).  and  by 
removing  in  paragraph  (c)  the  word 
"proposed",  and  by  adding  paragraphs 
(d).  (e).  (f).  and  (g)  to  read  as  follows: 

§  21.912    CaM*  t«i«vl«ion  company 
•ligibilty  rvquircmants. 

•        *        •        •        * 

(d)(1)  A  cable  television  company 
shall  be  exempt  from  the  provisions  of 
paragraphs  (a)  through  (c)  of  this  section 
if  the  protected  service  area,  as  defined 
at  S  21.902(d)  of  this  part,  contains  none 
of  Uie  following: 

Any  incorporated  place  of  2,500  inhabitants 
or  more,  or  any  part  thereof; 

Any  unincorporated  place  of  2.500 
inhabitants  or  more,  or  any  part  thereof;  or 

Any  other  territory,  incorporated  or 
unincorporated,  included  in  an  urbanized 
area. 

(2)  All  population  statistics  and  dermitions 
used  in  qualifying  for  this  exemption  shall  be 
the  most  recent  available  from  the  U.S. 
Department  of  Commerce.  Bureau  of  the 
Census.  In  no  event  shall  any  statistics 
resulting  from  censuses  prior  to  1980  be  used. 
The  Census  Bureau  has  defined  some 
incorporated  places  of  2.500  inhabitants  or 
more  as  "extended  cities."  Such  cities  consist 
of  an  urban  part  and  a  rural  part 

(3)  If  the  proposed  protected  service  area 
includes  a  rural  part  of  an  extended  city,  but 
includes  no  other  territory  described  in  this 
paragraph,  an  exemption  shall  apply.  If  there 
is  an  MOS  applicant  conditional  licensee,  or 
licensee  in  the  area  for  at  least  four  MUS 
channels,  this  rural  exemption  to  i  21.912 
does  not  apply. 

(e)  The  provisions  of  paragraphs  (a) 
through  (c)  of  this  section  will  not  apply  to 
one  MDS  or  MMDS  channel  used  to  provide 
locally-produced  programming  to  cable 
headends.  Locally-produced  prcgranuning  Is 
programming  produced  in  or  near  the  cable 
operator's  franchise  area  and  not  broadcast 
on  a  television  station  available  within  that 
franchise  area.  A  cable  operator  will  be 
permitted  one  MDS  channel  in  an  MMDS 
protected  service  area  for  this  purpose,  and 
no  more  than  one  MDS  channel  in  an  MMDS 
protected  service  area  may  be  used  by  a 
cable  television  company  or  its  affiliate  or 
lessor  pursuant  to  this  paragraph.  The 
licensee  for  a  cable  operator  providing  local 
programming  pursuant  to  a  lease  must 
include  in  a  notice  filed  with  the  Common 
Carrier  Bureau  a  cover  letter  explicitly 
identifying  itself  or  its  lessee  as  a  local  cable 
operator  and  stating  that  the  lease  was 
executed  to  facilitate  the  provision  of  local 
programming.  The  first  application  or  the  first 
lease  notification  in  an  area  filed  with  the 
Commission  will  be  entitled  to  the 
exemption.  The  limitations  on  one  MDS 
channel  per  party  and  per  area  include  any 
cable/MDS  operations  grandfathered 


pursuant  to  piiragraph  [(]  of  this  section  or 
cable/ITFS  operations  grandfathered 
pursuant  to  §  74.931(e)  of  this  chapter'  The 
cable  operator  must  demonstrate  in  its  MDS/ 
MMDS  application  that  the  proposed  local 
programming  will  be  provided  within  one 
year  from  the  date  its  application  is  granted. 
Local  programming  service  pursuant  to  a 
lease  must  be  provided  within  one  year  of  the 
date  of  the  lease  or  one  year  of  grant  of  the 
licensee's  application  for  the  leased  channel, 
whichever  is  later.  If  an  MDS  license  for 
these  purposes  is  granted  and  the 
programming  is  subsequently  discontinued, 
the  license  will  be  automatically  forfeited  the 
day  after  local  programming  service  is 
discontinued. 

[(]  Applications  flled  by  cable  television 
companies,  or  affiliates,  for  MDS  channels 
prior  to  February  8, 1990,  will  not  be  subject 
to  the  prohibitions  of  this  section. 
Applications  filed  on  February  8. 1990.  or 
thereafter  will  be  returned.  Lease 
arrangements  between  cable  and  MDS 
entities  for  which  a  lease  or  a  firm  agreement 
was  signed  prior  to  February  8, 1990,  will  also 
not  be  subject  to  the  prohibitions  of  this 
section.  Leases  between  cable  television 
companies,  or  affiliates,  and  MDS/MMDS 
station  licensees,  conditional  licensees,  or 
applicants  executed  on  February  8, 1990,  or 
thereafter,  are  invalid. 

(g)  Interested  persons  may  file  a  petition  to 
deny  an  application  filed  pursuant  to 
paragraph  (d)  or  (e)  of  this  section  within  30 
days  after  the  Commission  gives  public 
notice  that  the  appUcation  or  petition  has 
been  filed.  Petitions  must  be  served  upon  the 
applicant  and  must  contain  a  complete  and 
detailed  showing,  supported  by  affidavit  of 
any  facts  or  considerations  rebed  upon.  The 
applicant  may  file  an  opposition  to  the 
petition  to  deny  within  30  days  after  the  filing 
of  the  petition,  and  must  serve  copies  upon 
all  persons  who  have  filed  petitions  to  deny. 
The  Commission,  after  consideration  of  the 
pleadings,  will  determine  whether  the  public 
interest,  convenience  and  necessity  would  be 
served  by  the  grant  or  denial  of  the 
application,  in  whole  or  in  part.  The 
Commission  may  specify  other  procedures, 
such  as  oral  argument  evidentiary  hearing  or 
further  %vritten  submission  directed  to 
particular  aspects,  as  it  deems  appropriate. 

Notes:  '  In  these  grandfathered  situations, 
we  will  consider  granting  waivers  to  permit 
the  use  of  a  second  MDS  channel  for  the 
deUvery  of  locally  produced  programming. 
Because  allocating  a  second  channel  to  this 
use  would  further  reduce  the  channel 
capacity  available  for  wireless  cable  service. 
we  will  require  an  applicant  for  the  second 
channel  to  demonstrate,  at  a  minimum,  that  it 
is  ready  and  able  to  provide  additional 
locally  produced  programming  to  area  cable 
systems,  and  that  no  other  practical  means  of 
delivering  the  programming  are  available  to 
it.  In  considering  requests  for  waiver,  we  will 
also  take  into  account  the  competitive 
environment  for  the  production  and  delivery 
of  locally  produced  programming  in  the 
relevant  markets. 
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921.914    (AiMntMl 

88.  Section  21.914  is  amended  by 
replacing  "2150-2162  MHz  or  2596-2644 
MHz"  with  "2150-2182  MHz.  2596-2644 
MHz.  2650-2656  MHz,  2682-2868  MHz, 
or  2874-2680  MHz". 

PART  74— [AMENDED] 

69.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Aatfaority:  Sees.  4,  303, 48  Stat  1006.  as 
amended  1062,  as  amended;  47  U.8.C  154, 
303,  unless  otherwise  noted.  Interpret  or 
apply  sees.  301,  303.  307,  48  Stat  1081, 1082. 
as  amended.  1083.  as  amended;  47  U.S.C  301. 
303,307. 

70.  Section  74.902  is  amended  by 
revising  paragraph  (h)  and  adding 
paragraphs  (i)  and  (j).  to  read  as  follows: 

§  74.902    Fraqmncy  assignmants. 

»        •        *        «        * 

(h)  On  the  E  and  F-channel 
frequencies,  a  point-to-point  ITFS 
station  may  be  involuntarily  displaced 
by  an  MDS  applicant,  conditional 
licensee  or  licensee,  provided  that 
suitable  alternative  spectrum  is 
available  and  that  the  MDS  entity  bears 
the  expenses  of  the  migration. 
Suitability  of  spectrum  will  be 
determined  on  a  case-by-base  basis;  at  a 
minimum,  the  alternative  spectrum  must 
be  licensable  by  ITFS  operators  on  a 
primary  basis  (although  it  need  not  be 
specifically  allocated  to  the  ITFS 
service),  and  must  provide  a  signal  that 
is  equivalent  to  the  prior  signal  in 
picture  quality  and  reliability,  unless  the 
ITFS  licensee  will  accept  an  inferior 
signal.  Potential  expansion  of  the  ITFS 
licensee  may  be  considered  in 
determining  whether  alternative 
available  spectrum  is  suitable. 

(i)  If  suitable  alternative  spectrum  is 
located  pursuant  to  paragraph  (h)  of  this 
section,  the  initiating  party  must  prepare 
and  file  the  appropriate  application  for 
the  new  spectrum,  and  must 
simultaneously  serve  a  copy  of  the 
application  on  the  flFS  licensee  to  be 
moved.  The  initiating  party  will  be 
responsible  for  all  costs  connected  with 
the  migration,  including  purchasing, 
testing  and  installing  new  equipment, 
labor  costs,  reconHguration  of  existing 
equipment,  administrative  costs,  legal 
and  engineering  expenses  necessary  to 
prepare  and  file  the  migration 
application,  and  other  reasonable 
documented  costs.  The  initiating  party 
must  secure  a  bond  or  estabhsh  an 
escrow  account  to  cover  reasonable 
incremental  increase  in  ongoing 
expenses  that  may  fall  upon  the 
migrated  licensee.  The  bond  or  escrow 
account  should  also  account  for  the 
possibility  that  the  initiating  party 


subsequently  becomes  bankrupt.  If  it 
becomes  necessary  for  the  Commission 
to  amem  the  sufficiency  of  a  bond  or 
escrow  amount,  it  will  take  into  account 
such  factors  as  projected  incremental 
increase  in  electricity  or  maintenance 
expenses,  or  relocation  expenses,  as 
relevant  in  each  case. 

(j)  The  ITFS  party  to  be  moved  will 
have  a  60-day  period  in  which  to  oppose 
the  involuntary  migration.  The  rTFS 
party  should  state  its  opposition  to  the 
migration  with  specificity,  including 
engineering  and  other  challenges,  and  a 
comparison  of  the  present  site  and  the 
proposed  new  site.  If  involuntary 
migration  is  granted,  the  new  facilities 
must  be  operational  before  the  initiating 
party  will  be  permitted  to  begin  its  new 
or  modified  operations.  The  migration 
must  not  disrupt  the  ITFS  licensee's 
provision  of  service,  and  the  ITFS 
licensee  has  the  right  to  inspect  the     - 
construction  or  installation  work. 

71.  Section  74.931  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (h),  (i)  and  (j)  to  read  as 
follows: 

§  74.93 1    Purposa  and  parntisslbia  aarvlca. 

(a)  Instructional  television  fixed 
stations  are  intended  primarily  to 
provide  a  formal  educational  and 
cultural  development  in  aural  and  visual 
form,  to  students  enrolled  in  accredited 
public  and  private  schools,  colleges  and 
universities.  Authorized  instructional 
television  fixed  station  channels  must 
be  used  to  transmit  formal  educational 
programming  offered  for  credit  to 
enrolled  students  of  accredited  schools, 
with  limited  exceptions  as  set  forth  in 
S9  74.990  through  74.992  of  this  part. 
*        •        *        •        • 

(h)  Except  as  specified  in  paragraph 
(i)  of  this  section,  no  licensee  of  a 
station  in  this  service  may  lease 
transmission  time  or  capacity  to  any 
cable  television  company  either  directly 
or  indirectly  through  an  affiliate  owned, 
operated,  controlled  by,  or  under 
common  control  with  the  cable 
television  company,  if  the  ITFS  main 
transmitter  station  is  within  20  miles  of 
the  cable  television  company's  franchise 
area  or  service  area. 

(i)  The  provisions  of  paragraph  (h)  of 
this  section  will  not  apply  to  ITFS 
excess  capacity  leased  directly  or 
indirectly  to  cable  operators  or  affiliates 
to  provide  locally-produced 
programming  to  cable  headends. 
Locally-produced  programming  is 
programming  produced  in  or  near  the 
cable  operator's  franchise  area  and  not 
broadcast  on  a  television  station 
available  within  that  franchise  area.  A 
cable  operator  or  affiliate  will  be 


permitted  to  lease  FTPS  excess  capacity 
equivalent  to  one  MDS  channel  within 
20  miles  of  the  cable  television  franchise 
area  or  service  area  for  this  purpose, 
and  within  20  miles  of  the  cable 
television  franchise  area  or  service  area, 
no  more  ITFS  excess  capacity  than  the 
equivalent  of  one  MDS  charmel  may  be 
used  by  a  cable  television  company  or 
affiliate  pursuant  to  this  paragraph.  The 
licensee  for  a  cable  operator  providing 
local  programming  pursuant  to  a  lease 
must  include  in  a  notice  filed  with  the  . 
Mass  Media  Bureau  a  cover  letter 
explicitly  identifying  its  lessee  as  a  local 
cable  operator  or  affiliate  and  stating 
that  the  lease  was  executed  to  facilitate 
the  provision  of  local  programming.  The 
first  lease  notification  for  an  MDS  or 
ITFS  channel  in  an  area  filed  with  the 
Commission  will  be  entitled  to  the 
exemption.  The  limitations  on  the 
equivalent  of  one  MDS  channel  per 
party  and  per  area  include  any  cable/ 
ITFS  operations  grandfathered  pursuant 
to  paragraph  (j)  of  this  section  or  any 
cable/MDS  operations  grandfathered 
pursuant  to  {  21.912(f)  of  this  chapter. 
Local  programming  service  pursuant  to  a 
lease  must  be  provided  within  one  year 
of  the  date  of  the  lease  or  one  year  of 
grant  of  the  bcensee's  application  for  the 
leased  channelts).  whichever  is  later. 

(j)  Lease  arrangements  between  cable 
and  ITFS  entities  for  which  a  lease  or  a 
firm  agreement  was  signed  prior  to 
February  8, 1990,  will  not  be  subject  to 
the  prohibitions  of  paragraph  (h)  of  this 
section.  Leases  between  cable  television 
entities  and  ITFS  entities  executed  on 
February  8, 1990.  or  thereafter,  are 
invalid. 

72.  Section  74.932  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  to  read  as  follows: 

S  74.932    Eligibility  and  Hoanaing 
faQulrafnanta. 

(a)  With  certain  limited  exceptions  set 
forth  in  IS  74ii90  through  74.992  of  this 
part,  a  license  for  an  instructional 
television  fixed  station  will  be  issued 
only  to  an  accredited  institution  or  to  a 
governmental  organization  engaged  in 
the  formal  education  of  enrolled 
students  or  to  a  nonprofit  organization 
whose  purposes  are  educational  and 
include  providing  educational  and 
instructional  television  material  to  such 
accredited  institutions  and 
governmental  organizations,  and  which 
is  otherwise  qualified  under  the 
statutory  provisions  of  the 
Communications  Act  of  1934,  as 
amended. 

•        *        •        •        * 

(b)  No  nnmerical  limit  is  placed  on  the 
number  of  stations  which  may  be 
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licensed  to  a  single  licensee.  However, 
individual  licensees  will  be  governed  by 
the  limitations  of  §S  74.902  and  74.9gO(d) 
of  this  part  as  to  the  number  of  channels 
which  may  be  used.  A  single  license 
may  be  issued  for  more  than  one 
transmitter  if  they  are  to  be  located  at  a 
common  site  and  operated  by  the  same 
licensee.  Applicants  are  expected  to 
accomplish  the  proposed  operation  by 
the  use  of  the  smallest  number  of 
channels  required  to  provide  the  needed 
service. 
***** 

73.  Section  74.986  is  added  to  read  as 
follows: 

§  74.9M    Involuntary  ITFS  station 
modification*. 

(a)  Parties  specified  in  paragraph  (b) 
of  this  section  may.  subject  to 
Commission  approval,  involuntary 
modify  the  facilities  of  an  existing  ITFS 
licensee  in  the  following  situations: 

(1)  If  the  initiating  party  is  prevented 
from  invoking  the  0  dB  interference 
protection  standard  (see  S  21.902(f)(2)  of 
this  chapter  and  S  74.903(a)(2)  of  this 
part]  for  projecting  its  impact  on  an 
existing  ITFS  licensee  because  of  that 
licensee's  pre-May  26, 1983,  facilities, 
the  applicant,  permittee  or  Ucensee  may 
modify  the  facilities  of  the  pre-existing 
ITFS  station  with  equipment  adequate  to 
perform  at  that  level  of  interference; 

(2)  If  the  initiating  party  is  prevented 
from  operating  at  a  higher  transmitter 
output  power  or  EIRP  because  such 
power  level  will  cause  harmful 
interference  to  an  ITFS  station  and 
modifying  the  ITFS  station  will  avoid 
such  harmful  interference: 

(3)  If  the  initiating  party  is  prevented 
from  installing  a  signal  booster  because 
such  installation  will  cause  harmful 
interference  to  an  ITFS  station  and 
modifying  the  ITFS  station  will  avoid 
harmful  interference; 

(4)  If  an  ITFS  licensee  uses  equipment 
incapable  of  meeting  the  aural  power 
standard  specified  in  {  74.935(d]  and 
that  equipment  becomes  a  source  of 
harmful  adjacent-channel  interference, 
and  other  equipment  would  avoid  such 
harmful  intereference. 

(5)  If  an  ITFS  licensee  uses  equipment 
incapable  of  meeting  the  transmitter 
tolerance  standard  specified  in  S  74.961 
of  this  part  and  that  equipment  becomes 
a  source  of  harmful  co-channel 
interference,  and  other  equipment  would 
avoid  the  harmful  interference; 

(6)  If  an  ITFS  licensee  uses  equipment 
incapable  of  meeting  the  out-of-band 
emissions  standard  specified  in  S  74.936 
of  this  part  and  that  equipment  becomes 
a  source  of  harmful  adjacent-channel 
interference,  and  other  equipment  would 
avoid  the  harmful  interference:  and 


(7)  If  harmful  adjacent-channel 
interference  may  be  avoided  by 
colocation  of  an  ITFS  facility  with  its 
own  facilities. 

(b)  Involuntary  modification  may  be 
soui^t  by  an  MDS,  MMDS  or  ITFS 
licensee,  conditional  licensee,  permittee 
or  applicant.  Opposed  applicants  do  not 
have  authority  to  seek  involuntary 
colocation.  An  opposed  application  is 
one  that  faces  a  competing 
application(8]  or  petition(s)  to  deny. 
Applicants  will  be  required  to  confirm 
their  unopposed  status  after  the  period 
for  competing  applications  and  petitions 
to  deny  has  passed.  If  an  initiating 
application  is  opposed,  the  companion 
ITFS  modification  application  will  be 
returned.  It  may  be  refiled  when  the 
initial  application  is  again  unopposed. 

(c)  The  application  for  involuntary 
modification  must  be  prepared,  signed 
and  filed  by  the  initiating  party.  The 
applicant  must  submit  FCC  Form  330  but 
need  not  fill  out  section  II  (Legal 
Qualifications),  and  the  application 
must  include  a  cover  letter  clearly 
indicating  that  the  modification  is 
involuntary  and  identifying  the  parties 
involved.  A  copy  of  the  application  must 
be  served  on  the  affected  ITFS  party  on 
or  before  the  day  of  filing.  The  ITFS 
party  to  be  modified  will  have  a  60-day 
period  in  which  to  oppose  the 
modification  application:  the  opposition 
should  state  objections  to  the 
modification  with  specificity,  including 
engineering  and  other  challenges.  If  the 
modification  includes  colocation,  the 
opponent  should  address  the  desirability 
of  the  present  site  compared  to  the 
proposed  new  site. 

(d)  The  party  initiating  the 
modification  will  be  responsible  for  all 
costs  connected  Mrith  the  modification, 
including  purchasing,  testing  and 
installing  new  equipment,  labor  costs, 
reconfiguration  of  existing  equipment 
administrative  costs,  legal  and 
engineering  expenses  necessary  to 
prep£u%  and  file  the  modification 
application,  and  other  reasonable 
documented  costs.  The  initiating  party 
must  seciu%  a  bond  or  establish  an 
escrow  account  to  cover  reasonable 
incremental  increase  in  ongoing 
expenses  that  will  fall  upon  the  modified 
nrs  entity  and  to  cover  expenses  that 
would  inure  to  the  modified  ITFS  entity 
in  the  event  the  initiating  party  becomes 
bankrupt  In  establishing  a  bond  or 
escrow  amount,  such  factors  as 
projected  electricity  or  maintenance 
expenses,  or  relocation  expenses  must 
be  taken  into  account,  as  relevant  in 
each  case. 

(e)  The  involuntarily  modified 
facilities  must  be  operational  before  the 
initiating  party  will  be  permitted  to 


begin  its  new  or  modified  operations. 
The  modification  must  not  disrupt  the 
ITFS  licensee's  provision  of  service,  and 
the  ITFS  licensee  has  the  right  to  inspect 
the  construction  or  installation  work. 

74.  Section  74.990  is  added  to.  read  as 
follows: 

$74,990    Us*  Of  avaNaM*  Instructional 
t*i*vtsion  flx*d  SMvic*  fr*q«i*nci**  l>y 


(a)  Notwithstanding  the  provisions 
S9  74.931  and  74.932  of  this  part,  a 
wireless  cable  entity  may  be  licensed  on 
instructional  television  fixed  service 
frequencies  in  areas  where  at  least  eight 
other  instructional  television  fixed 
service  channels  remain  available  in  the 
community  for  future  ITFS  use. 
Channels  will  be  considered  available 
for  future  ITFS  use  if  there  are  no  co- 
channel  operators  or  applicants  within 
50  miles  of  the  transmitter  site  of  the 
proposed  wireless  cable  operation,  and 
if  the  transmitter  site  remains  available 
for  use  at  reasonable  terms  by  new  ITFS 
applicants  on  those  channels  within 
three  years  of  commencing  operation. 

(b)  No  more  than  eight  instructional 
television  fixed  service  channels  per 
community  may  be  licensed  to  wireless 
cable  entities. 

(c)  To  be  licensed  on  instructional 
television  fixed  service  channels,  a 
wireless  cable  applicant  must  hold  a 
conditional  license,  license  or  a  lease,  or 
must  have  filed  an  unopposed 
application  for  at  least  four  MDS 
channels  to  be  used  in  conjunction  with 
the  facilities  proposed  on  the  ITFS 
frequencies.  An  unopposed  application 
is  one  that  faces  no  competing 
application(s)  or  petition(8)  to  deny. 
Applicants  will  be  required  to  confirm 
their  unopposed  status  after  the  period 
for  filing  competing  applications  and 
petitions  to  deny  has  passed.  If  an  MDS 
or  MMDS  application  is  opposed,  the 
companion  ITFS  application  will  be 
returned. 

(d)  To  be  licensed  on  instructional 
television  fixed  service  channels,  a 
wireless  cable  applicant  must  show  that 
there  are  no  multipoint  distribution 
service  or  multichannel  multipoint 
distribution  service  channels  available 
for  application,  purchase  or  lease  that 
could  be  used  in  lieu  of  the  instructional 
television  fixed  service  frequencies 
applied  for.  A  wireless  cable  entity  may 
apply  for  instructional  television  fixed 
service  frequencies  at  the  same  time  it 
applies  for  the  related  MDS  or  MMDS 
frequencies,  but  if  that  MDS  or  MMDS 
application  is  opposed  by  a  timely  filed 
mutually  exclusive  application  or 
petition  to  deny,  the  application  for  ITFS 
facilities  will  be  returned. 
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(e)  If  an  instructional  television  fixed 
service  application  and  a  wireless  cable 
application  for  available  instructional 
television  fixed  service  facilities  ore 
mutually  exclusive,  as  defined  at 

S  21.31(a)  of  this  chapter,  the 
instructional  television  fixed  service 
application  will  be  granted  if  the 
applicant  is  qualified.  An  instructional 
television  fixed  service  applicant  may 
not  file  an  application  mutually 
exclusive  with  a  wireless  cable 
application  if  there  are  other 
instructional  television  fixed  service 
channels  available  for  the  proposed 
instructional  television  fixed  service 
facility. 

(f)  The  interference  protection 
provided  wireless  cable  applicants  and 
licensees  of  instructional  television 
fixed  service  facilities  will  be  that 
described  in  {  21.902  of  this  chapter. 

7S.  Section  74.991  is  added  to  read  as 
follows: 

S  74.991    Wire!***  cabi*  appOcatlon 
procedur**. 

(a)  A  wireless  cable  applicant  for 
available  instructional  television  fixed 
service  channels  must  file  sections  I  and 
V  of  FCC  Form  330.  with  a  complete 
FCC  Form  494  appended.  A  wireless 
cable  applicant  must  include  with  its 
application  a  cover  letter  clearly 
indicating  that  the  application  is  for  a 
wireless  cable  entity  to  operate  on  ITFS 
channels.  A  wireless  cable  application 
for  available  instructional  television 
fixed  service  channels  will  be  subject  to 
i  21.914  of  this  chapter  with  respect  to 
other  wireless  cable  applicants  and  a 
60-day  cut-off  period  with  respect  to 
instructional  television  fixed  service 
applicants.  All  cut-off  lists  for  ITFS 
frequencies,  regardless  of  the  nature  of 
the  applicant  will  be  published  as  ITFS 
public  notices. 

(b)  Within  30  days  of  filing  its 
apphcation,  a  wireless  cable  apphcant 
for  available  irratructional  television 
fixed  service  channels  must  give  local 
public  notice  of  the  filixig  of  its 
application  in  a  newspaper.  The  local 
public  notice  must  be  made  in  a  daily 
newspaper  of  general  circulation 
published  in  the  community  in  which  the 
proposed  station  will  be  located  at  least 
twice  a  week  for  two  consecutive  weeks 
in  a  three  week  period.  If  there  is  no 
such  daily  newspaper,  notice  nust  be 
made  in  a  weekly  newspaper  of  general 
circulation  published  in  the  community 
once  a  week  for  three  consecotrve 
weeks  in  a  four  week  period.  If  there  is 
no  daily  or  weekly  newspaper  published 
in  the  community,  notice  must  be  made 
in  the  daily  newspaper,  wherever 
published,  that  has  the  greatest  general 
circulation  in  the  coounujiity  twice  a 


week  for  two  consecutive  weeks  within 
a  three  week  period. 

(c)  The  public  notice  required  by 
paragraph  (b)  of  this  section  shall 
contain,  where  applicable,  the  following 
information: 

(1)  The  name  of  the  applicant  if  the 
applicant  is  an  individual,  the  names  of 
all  partners  if  the  applicant  is  a 
partnership,  or  the  names  of  all  officers 
and  directors  and  of  those  persons 
holding  10  percent  or  more  of  the  capital 
stock  or  other  ownership  interest  if  the 
applicant  is  a  corporation  or  an 
unincorporated  association; 

(2)  The  purpose  for  which  the 
application  will  be  filed  [i.e.,  for  a 
construction  permit  for  a  wireless  cable 
system); 

(3)  A  statement  that  the  channels 
applied  for  are  ITFS  channels  normally 
reserved  for  educational  use.  and  a  list 
of  the  specific  frequencies  or  channels 
on  which  the  proposed  station  will 
operate; 

(4)  The  date  the  application  was 
tendered  for  filing  with  the  FCC; 

(5)  The  facilities  sought  including 
type  and  class  of  station,  power, 
location  of  studios,  transmitter  site  and 
antenna  height:  and 

(6)  A  statement  that  a  copy  of  the 
application  and  related  material  are  on 
file  for  public  inspection  at  a  stated 
address  in  the  community  in  which  the 
station  is  located  or  is  proposed  to  be 
located. 

76.  Section  74.992  is  added  to  read  as 
follows: 

S  74.992    Acc*«*  to  ctiann«l*  llc*n**d  to 
wirel***  cattl*  •ntJti**. 

(a)  An  educational  institution  or  entity 
that  would  be  eligible  for  ITI-'S  channels 
that  are  Ucensed  to  a  wireless  cable 
entity  may  be  entitled  to  access  to  those 
channels.  Requests  for  access  may  be 
made  by  application  to  the  Commission 
on  FCC  Form  330  with  a  copy 
simultaneously  served  on  the  mreless 
cable  licensee.  An  applicant  for  access 
must  fill  out  sections  IVLUl  and  IV  of 
the  ITFS  apphcation  Form  330.  Section  L 
question  1  should  be  answered  by 
spelling  out  "For  access  to  existing 
facilities."  Section  I,  question  2b  should 
include  the  name  of  the  «vireless  cable 
licensee  or  applicant.  A  cover  letter 
must  clearly  indicate  that  the 
application  is  for  ITFS  access  to  a 
wireless  cable  entity's  facilities  on  ITFS 
channels. 

(b)  An  ITFS  entity  determined  by  the 
Commission  to  have  right  of  access  to 
wireless  cable  licensed  facilities  may 
have  access  to  a  maximum  of  40  hours 
per  channel  per  week.  The  ITFS  entity 
has  the  right  to  designate  20  of  tiiose 
hours  as  follows: 


(1)  3  hours  of  the  ITFS  entity's  choice 
each  day,  Monday  through  Friday, 
between  8  a.m.  and  10  p.m.,  excluding 
weekends,  holidays  and  school 
vacations:  and 

(2)  The  remaining  five  hours  any  time 
of  the  ITFS  entity's  choice  between  B 
a.m.  and  10  p.m..  Monday  through 
Saturday. 

(c)  No  time-of-day  and  day-of-week 
obligations  will  be  imposed  on  either 
pariy  with  respect  to  the  other  20  hours 
of  access  time. 

(d)  The  ITFS  user  must  provide  the 
wireless  cable  licensee  with  its  planned 
scheduled  of  use  four  months  in 
advance.  No  minimum  amount  of 
programming  will  be  required  of  an  fTFS 
operator  seeking  access  to  one  channel; 
for  access  to  a  second  channel,  the  ITFS 
user  must  use  at  least  20  hours  per  week 
on  the  first  channel  from  8  a.m.  to  10 
p.m.,  Monday  through  Saturday;  for 
access  to  a  third  channel,  the  IFFS 
entity  must  use  at  least  20  hours  per 
week  on  the  first  channel  and  on  the 
second  channel  during  the  hours 
prescribed  above,  and  so  on.  Only  one 
educational  institution  or  entity  per 
wireless  cable  licensed  charmel  will  be 
entitled  to  access  from  the  wireless 
cable  entity.  Access  will  not  be  grdnted 
to  a  single  entity  for  more  than  four 
channels,  unless  it  can  satisfy  the 
waiver  provisions  of  f  74.902(d)  of  this 
part. 

(e)  When  an  ITFS  entity  is  granted 
access  to  an  ITFS  channel  of  a  wireless 
cable  licensee,  the  wireless  cable 
licensee  will  be  required  to  pay  half  of 
the  cost  of  five  standard  receive  sites  on 
that  channel.  The  wireless  cable  entity 
may,  at  its  option,  pay  the  costs  of  an 
application  and  facility  construction  for 
such  ITFS  entity  on  other  available  ITFS 
channels,  including  half  of  the  cost  of 
five  receive  sites  per  channel. 

(f)  An  instructional  television  fixed 
service  entity  granted  access  to 
instructional  television  fixed  service 
channels  licensed  to  a  wireless  cable 
entity  will  have  the  interference 
protection  afforded  ITFS  licensees  (see 
S  7AJ903  of  this  part). 

(g)  After  three  years  of  operation,  a 
wireless  cable  entity  licensed  to  use 
ITFS  channels  will  not  be  required  to 
grant  new  or  additional  access  to  such 
ITFS  channels,  or  provide  any 
alternative  facilities  to  any  ITFS  entity 
seeking  access  to  its  facilities,  if  there 
are  suitable  ITPS  frequencies  available 
for  the  ITFS  entity  to  buikl  its  own 
system. 

(b)  The  parties  may  mutually  agree  to 
modify  any  requirements  or  obligations 
impoflied  by  these  provisions,  except  for 
the  requirement  that  an  educational 
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entity  use  at  least  20  hours  per  week  on 
a  channel  of  a  wireless  cable  licensee 
before  requesting  access  to  an 
additional  channel. 

PART  94— {AMENDED] 

n.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.,  as 
amended.  1066. 1082:  47  U.S.C.  154.  303. 
unless  otherwise  noted. 

78.  The  table  in  \  94.61  is  amended  by 
removing  the  entry  "2500  to  2890"  and 
adding  the  entry  "2850  to  2690," 
removing  note  22,  and  revising  note  5,  to 
read  as  follows: 

S  94.61    AppNcabUlty. 

•  *        *        •        • 

(b)  •  •  • 

Frequency  Band  (MHz) 

•  »        •        •        • 

2850  to  2690 » 

***** 

'Frequencies  in  this  band  are  shared  with 
earth  stations  in  the  Fixed  Satellite  Service 
(part  25  of  this  chapter),  space  stations  in  the 
Broadcasting  Satellite  Service  (part  25  of  this 
chapter),  and  with  stations  in  the 
Instructional  Television  Fixed  Service  (ITFS) 
(part  74  of  this  chapter).  No  new  licenses  will 
be  issued  in  the  bands  2650-2656.  2662-2668 
or  2674-2680  MHz.  Existing  stations  in  the 
2650-2656  MHz.  2662-2668  MHz  and  2674- 
2680  MHz  frequency  bands  will  be 
grandfathered  and  licensed  under  part  21  of 
this  chapter. 
***** 

79.  Paragraph  (a)  of  §  94.63  is  revised 
to  read  as  follows: 

§  94.63    Interference  protection  criteria  for 
operationai  fixed  statione. 

(a)  Before  filing  an  application  for 
new  or  modified  facilities  under  this 
part,  the  applicant  must  perform  a 
frequency  engineering  analysis  to  assure 
that  the  proposed  facilities  will  not 
cause  interference  to  existing  or 
previously  applied-for  stations  in  this 
service  of  a  magnitude  greater  than  that 
specified  in  the  criteria  set  forth  in 
paragraph  (b)  of  this  section,  unless 
otherwise  agreed  to  in  accordance  with 
{  94.15(b).  As  an  exception  to  the  above 
requirement,  when  the  proposed 
facilities  are  to  be  operated  in  the  bands 
932-935  MHz.  941-944  MHz.  10,550- 
10.680  MHz.  17.700-19,700  MHz.  21.200- 
21,800  MHz.  22.400-23.000  MHz.  or 
38,600-40,000  MHz.  applicants  must 
follow  the  prior  coordination  procedure 
specified  in  §  21.100(d)  of  this  chapter. 
In  addition,  when  the  proposed  facilities 
are  to  be  operated  in  the  bands  12.500- 
12.700  MHz.  applications  must  also 
follow  the  procedures  in  §  21.706(c)  and 
(d)  of  this  chapter  and  the  technical 


standards  and  requirements  of  part  25  of 
this  chapter  as  regards  licensees  in  the 
Communication-Satellite  Service.  See 
also  S  94.77. 
***** 

80.  Section  94.65  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

9  94.6S    Frequendee. 

*  •        •        «        * 

(f)  2500-2690  MHz:  Operational-fixed 
stations  may  be  authorized  on  the 
following  frequencies: 

Frequencies  (MHz) 

2886.9375 
2687.9375 
2888.5625 
2688.6875 
2688.9375 
2689.5625 
2889.6875 

Operational-Fixed  stations  authorized 
In  this  band  as  of  July  16, 1971,  which  do 
not  comply  with  the  provisions  of  this 
part  may  continue  to  operate  on  the 
frequencies  assigned  on  a  coequal  basis 
with  other  stations  operating  in 
accordance  with  the  Table  of  Frequency 
allocations.  Requests  for  subsequent 
license  renewals  or  modifications  for 
such  stations  will  be  considered. 
However,  expansion  of  systems 
comprised  of  such  stations  will  not  be 
permitted,  except  pursuant  to  the 
provisions  of  this  part.  No  new  licenses 
will  be  issued  under  this  part  until 
specific  operating  parameters  are 
established  for  this  band. 

S  94.67    (Am«id«d] 

81.  The  table  in  S  94.67  is  amended  by 
removing  the  entry  "2,500  to  2.690" 
removing  note  2.  and  redesignating 
notes  3,  4.  5.  6.  7,  8  and  9  as  notes  2,  3, 4, 
S.  e.  7  and  8. 

§94.71    (Amended] 

82.  The  table  in  S  94.71  is  amended  by 
removing  the  entries  "2850-2680  MHz" 
and  "2686.9375-2688.9375,"  removing 
note  3  and  redesignating  notes  4.  5.  6 
and  7  as  notes  3,  4,  5  and  6. 

83.  The  table  in  9  94.73  is  amended  by 
removing  the  entries  "2500  to  2686"  and 
"2686  to  2690"  and  revising  note  4  to 
read  as  follows: 

994.73    Power  NmitatkHM. 

*  *        *        •        • 

*  Except  in  the  bands  12,500-12,700  MHz. 
the  maximum  allowable  EIRP  is  speciRed  in 
1 94.77. 

*  •         *         •         • 

84.  The  table  in  S  94.75  is  amended  by 
removing  the  entry  "1850  to  2690"  and 
adding  the  entry  "1850  to  2500. '  and  by 
revising  note  2  to  read  as  follows: 


994.7S    Antenna  llmltattena. 

*  *        •        «        « 

■Except  for  2.150-2.160  MHz,  where  the 
maximum  beamwidth  is  360  degrees. 

*  •         •         •         * 

85.  The  table  in  9  94.92  is  amended  by 
removing  the  entries  "2550-2656,"  "2862- 
2668,"  "2674-2680,"  "2886.9375," 
"2687.9375"  and  "2688.9375,"  removing 
notes  6  and  9,  and  redesignating  notes  7 
and  8  as  notes  6  and  7, 

994.9S    [Removed] 

86.  Section  94.95  is  removed  and 
reserved. 

Appendix — H-Channel  Transidon 

1.  Forms.  Because  converted  H-channel 
stations  will  be  subject  to  the  MDS  rules,  it 
will  not  be  necessary  to  promulgate  new 
forms  as  suggested  by  some  commenters.  See 
47  CFR  21.3,  21.5,  21.6,  217,  21.11  and  21.13. 

2.  Part  21  Applicability.  As  of  January  2. 
1992,  the  part  21  rules  will  apply  to  all  H- 
channel  applications  and  authorizations. 
Prior  to  January  2, 1992,  any  applicants  or 
licensees  for  H-channel  stations  who  wish  to 
be  considered  under  part  21  rules  must 
submit  a  waiver  request  to  the  Domestic 
Radio  Branch,  Common  Carrier  Bureau,  FCC, 
room  63ia  1919  M  Street,  NW,  Washington, 
DC  20554.  See  47  CFR  21.19:  see  also 
Multipoint  Distribution  Service,  29  Rad.  Reg. 
2d  382  (1974).  After  January  1. 1992.  a 
licensed  H-channel  station  that  has  met  its 
construction  completion  requirement  may 
continue  to  operate  according  to  the  terms  of 
its  authorization,  but  must  operate  under  part 
21  regulation. 

3.  Part  94  Applicability.  Unless  a  waiver  is 
granted  pursuant  to  paragraph  2  herein,  the 
part  94  rules  will  apply  to  all  H-channel 
applications  and  authorizations  until  January 
2. 1992.  Any  applicant  or  licensee  of  an  H- 
channel  station  who  wishes  the  part  94  rules 
to  apply,  in  lieu  of  the  part  21  rules,  after 
January  1. 1992.  must  submit,  on  or  before 
January  2, 1992.  a  waiver  request  to  the 
Microwave  Branch.  Private  Radio  Bureau. 
FCC,  Gettysburg.  PA  17328.  See  paragraph  8 
herein  for  a  discussion  of  non-common 
carrier  status.  Any  request  for  waiver  must 
l>e  properly  filed,  and  accompanied  by  the   ' 
appropriate  fee.  and  be  properly  signed  by 
the  licensee  or  applicant.  Attorneys  may  not 
sign  waiver  requests  on  behalf  of  a  client, 
except  as  permitted  by  47  CFR  94.29. 

4.  Processing  of  Pending  Initial 
Applications.  Initial  H-channel  applications 
for  a  new  station  Rled  prior  to  September  27, 

1991,  for  which  fmal  action  has  not  been 
taken,  will  continue  to  be  processed  pursuant 
to  part  94  rules.  A  freeze  is  in  effect  for  filing 
applications  between  September  28, 1991  and 
January  2. 1992.  On  January  2, 1992,  initial 
applications  for  a  new  H-channel  station  may 
be  filed  on  FCC  Form  494  pursuant  to  part  21 
rules.  See  47  CFR  21.4,  21.S(b),  and  21.900;  see 
also  47  CFR  1.743.  If  a  license  for  a  H-channel 
station  has  been  issued  prior  to  January  2. 

1992.  with  a  construction  completion  deadline 
date  on  January  2, 1992,  or  thereafter,  there 
must  be  compliance  with  appropriate  Part  21 
rules,  including  the  requirement  to  file  a 
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timely  certification  of  completion  of 
construction  on  FCC  Form  494A,  together 
with  the  appropriate  filing  fee.  See  also  Part 
21  Revision,  2  FCC  Red  5713  (1987):  Part  21 
Rules,  60  FCC  2d  549  (1976);  Domestic  Public 
Radio  Services,  55  FCC  2d  744  (1975). 

5.  Processing  of  Modification  Applications. 
Pending  modification  applications  for  H- 
channel  stations,  for  which  final  action  has 
not  been  taken,  will  continue  to  be  processed 
pursuant  to  part  94  rules.  Any  applicant  who 
wishes  its  modification  application  of  an  H- 
channel  station  to  be  considered  under 

t  21.41  or  I  21.42  must  resubmit  the 
modification  application,  with  appropriate 
showings,  as  a  new  modification  application 
on  January  2, 1992,  or  thereafter.  On  January 
2. 1992.  or  thereafter,  modification 
applications  for  an  H-channel  station  must  be 
filed  on  FCC  Form  494  and  filed  pursuant  to 
part  21  rules. 

6.  Amendments.  An  application,  initial  or 
modification,  pending  in  the  Private  Radio 
Bureau  may  be  amended  in  accordance  with 
applicable  part  94  rules.  Applicants  are 
advised,  however,  that  a  major  amendment 
(see  47  CFR  94.45)  makes  an  application 
untimely  filed  with  respect  to  the  September 
28. 1991  freeze,  and  will  result  in  dismissal  of 
the  application.  This  includes  any  change  in 
the  station  location. 

7.  Requests  for  Extension.  Requests  for 
extension  of  time  to  construct  an  H-channel 
station  filed  prior  to  January  2, 1992.  must  be 
submitted  to  the  Private  Radio  Bureau  and 
will  be  considered  pursuant  to  the  part  94 
rules.  Applications  for  extension  of  time  to 
construct  an  H-channel  station  filed  on 
January  2, 1992.  or  thereafter,  must  be 
submitted  to  the  Common  Carrier  Bureau,  on 
FCC  Form  701.  with  the  appropriate  filing  fee, 
pursuant  to  the  part  21  rules.  See  47  CFR 
1.105, 21.11(b)  &  21.40:  see  also  Part  21 
Revision,  2  FCC  Red  5713,  5717-18,  5721-22 
(1987);  Notice  of  Proposed  Rulemaking,  id.. 
104  FCC  2d  118, 120, 122-28  (1986). 

a  Renewals.  In  1983,  a  ten-year  term  was 
adopted  for  part  21  licenses.  Therefore,  all 
MDS/MMDS  licenses  expired  May  1, 1991. 
The  next  expiration  date  for  all  MDS/MMDS 
licenses  is  May  1,  2001.  H-channel  station 
licenses  do  not  have  a  similar  common 
expiration  date.  For  any  H-channel  station 
license,  with  a  license  term  expiring  after 
September  28, 1991  and  before  January  2, 
1992.  its  renewal  application  must  be 
submitted  as  prescribed  by  the  part  94  rules. 
After  January  1. 1992,  the  licensee  of  a 
licensed  H-channel  station  that  has  met  its 
construction  requirement  must  file  a  renewal 
application,  on  FCC  Form  405,  30  to  60  days 
prior  to  the  expiration  date  stipulated  on  the 
license  pursuant  to  47  CFR  21.44  and  21.45, 
See  47  CFR  1.62.  Any  H-channel  renewal 
application  granted  after  January  2, 1992,  will 
be  given  a  license  expiration  date  of  May  1, 
2001.  Eventually,  all  H-channel  licenses  will 
expire  on  the  same  day  as  MDS/MMDS 
station  licenses  expire. 

9.  ITFS  Protection.  Although  an  H-channel 
station  will  become  a  single-channel,  not  a 
multichannel,  MDS  station,  each  applicant 
who  files  an  application  for  an  H-channel 
station  on  January  2, 1992,  or  thereafter,  must 
comply  with  the  requirements  of  47  CFR 
21.902(i). 


10.  Status  Election.  MDS/MMDS 
applicants,  conditional  licensees,  and 
licensees  may  elect  either  common  carrier  or 
non-common  carrier  status.  MDS  Status 
Election  Order,  2  FCC  Red  4251  (1967).  As  of 
January  2, 1992,  current  H-channel  applicants 
and  licensees  are  deemed  non-common 
carriers.  Non-common  carrier  status  should 
assure  licensees  that  service  as  currently 
provided  by  an  OFS  licensee  may  continue. 
Therefore,  most  H-channel  licensees  will  be 
assured  that  a  request  for  continued 
application  of  part  94  rules  is  unnecessary. 
See  paragraph  3  herein.  Pursuant  to  47  CFR 
21.23  and  21.40.  H-channel  applicants  and 
licensees  may  elect  common  carrier  status.  If 
there  is  a  subsequent  election  of  non-common 
carrier  status,  {  21.910  is  applicable.  We  note 
that  item  17(d)  of  FCC  Form  494  asks  an  MDS 
applicant  if  it  elects  common  carrier  or  non- 
common  carrier  status. 

11.  Filing  Fees.  Each  H-channel  application 
or  form  filed  on  January  2, 1992.  or  thereafter, 
must  be  submitted  in  the  manner  and  with 
the  filing  fee  stipulated  at  47  CFR  1.1105. 

12.  Mutually-Exclusive  Applications.  For 
H-channel  applications  filed  on  January  2, 
1992,  or  thereafter,  mutual-exclusivity 
determinations  will  be  made  pursuant  to  47 
CFR  21.31  and  21.914. 

13.  Annual  Reports.  Section  21.911  with 
regard  to  annual  reports  will  apply  to  H- 
channel  stations  as  of  January  2. 1992. 
However.  H-channel  stations  are  not  required 
to  file  annual  reports  until  March  1, 1993,  for 
the  calendar  year  1992. 

14.  H-channel  Lotteries.  Lotteries  held  for 
H-channel  applications  filed  January  2. 1992, 
or  thereafter,  will  comply  with  the  provisions 
of  47  CFR  1.824. 1.1621-1.1623.  and  21.33(a). 

15.  Summary.  Applying  the  discussion  in 
this  appendix,  we  provide  th«  following  two 
examples  of  possible  scenarios  for  H-channel 
stations  afier  the  January  2, 1992  transition  to 
the  Multipoint  Distribution  Service. 

Example  One:  A  part  94  licensee  who  has 
completed  H-channel  station  construction,  or 
is  scheduled  to  complete  construction,  or 
should  have  completed  station  construction 
before  January  2, 1992,  must  file  a  waiver 
request  if  the  licensee  wants  continued 
applicability  of  the  part  94  rules,  on  or  before 
January  2. 1992,  or  the  part  21  rules  will 
apply.  If  the  waiver  request  is  not  granted, 
the  next  required  filing  would  be  a  renewal 
applicatioa  unless  a  modification  application 
or  an  extension  application  is  filed. 

Example  Two:  A  part  94  licensee  who  has 
not  completed  station  construction  before 
January  2, 1992,  if  the  construction 
completion  date  specified  on  the  H-channel 
authorization  is  January  2, 1992,  or  thereafter, 
must  file  in  a  timely  manner,  either  (a) 
Pursuant  to  part  94  rules,  a  waiver  request  for 
continued  applicability  of  the  part  94  rules,  if 
the  licensee  wants  continued  applicability  of 
the  part  94  rules;  or  (b)  pursuant  to  part  21 
rules,  an  extension  application,  with  the 
appropriate  filing  fee:  or  (c)  pursuant  to  part 
21  rules,  a  certification  of  completion  of 
construction,  with  the  appropriate  filing  fee. 

(FR  Doc.  91-26666  Filed  11-1»-«1: 6.-4«  am] 
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47  CFR  Parts  15  and  68 

[Qen.  Docket  Na  •9-608;  FCC  91-3M) 

CofttteM  TelephonM 

aoency:  Federal  Conununications 
Commission  (FCC). 

action:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  The  Commission  is  denying 
the  petition  filed  by  Unisonic  Products 
Corporation  requesting  limited 
reconsideration  of  the  Report  and  Order 
(R&O).  56  FR  3783.  January  31, 1991,  as  it 
relates  to  the  transition  provisions  in  the 
R&O  that  require  the  importation  of 
cordless  telephones  without  digital 
security  coding  to  cease  by  September 
12, 1991.  The  CoRunission  finds  that  the 
six-month  transition  period  specified  in 
the  R&O  is  appropriate  and  necessary  to 
reduce  the  harm  being  caused  by 
cordless  telephones  without  security 
coding  to  the  "911"  Emergency  Services 
Telephone  System  and  to  the  telephone 
network  in  general. 

imcnvi  OATC  September  27, 1991. 
pon  njiiTNiii  mraftMATtON  contact: 

George  Harenberg,  Technical  Standards 
Branch,  Office  of  Engineering  and 
Technology.  (202)  653-7314. 

SUPMJMINTARV  INTONMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum.  Opinion  and  Order 
(MO&O)  in  Gen.  Docket  No.  89-605.  FCC 
89-605.  adopted  on  September  27, 1991 
and  released  on  October  28. 1991. 

The  full  text  of  this  MO&O  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1114  21st  Street 
NW.,  Washington,  DC  2003a 

Summaty  of  Node* 

1.  Security  coding  is  ■  cordless 
telephone  feature  for  preventing 
unauthorized  access  of  the  telephone 
line,  the  dialing  of  calls  in  response  to 
signals  other  than  those  from  the 
matching  handset,  and  unintentional 
handset  ringing.  In  the  R&O  in  this 
proceeding,  the  Commission  found  that 
cordless  telephones  that  do  not 
incorporate  security  coding  are  causing 
interference  to  the  public  switched 
telephone  network  and  also  are 
adversely  affecting  the  "911"  Emergency 
Services  Telephone  System. 

2.  In  the  R&O,  the  Commission  noted 
that  the  marketplace  had  already  had 
seven  years  to  respond  to  the  problems 
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caused  by  cordless  telephones  wilhoul 
security  coding.  However,  it  observed 
that  oaly  half  oltheW  million  coidless 
telephones  sold  each  year  have  any  type 
of  security  coding  features.  The 
Commission  also  determined  that  the 
costs  of  security  coding  were  minimal. 
Thus,  the  Commission  foimd  it  in  the 
public  interest  to  estabhsh  mandatory 
requirements  for  security  coding  for 
cordless  telephones.  To  provide  a 
transition  period  for  development  and/ 
or  modification  of  cordless  telephone 
equipment  to  comply  with  the  new 
security  coding  requirements,  the 
Commission  permitted  the  manufacture 
and  importation  of  cordless  telephones 
without  security  coding  until  September 
12,  IflSl.The  Commission  observed  that 
the  technology  needed  to  comply  with 
the  new  rules  was  already  available. 

3.  Unisonic  Products  Corporation 
(Unisooic)  requests  that  the  Commission 
interpret  the  transition  provisions  of 

S  47  CFR  15J}7(e}  as  not  being 
applicable  to  cordless  telephones  for 
which  contracts  were  executed,  or 
orders  placed  and  in  process,  before 
March  11. 1991.  the  effective  date  of  the 
R&O.  Unisonic  indicates  that  it  had 
contracted,  prior  to  the  January  25, 1991 
release  of  Ae  RftO,  to  purchase  cordless 
telephones  without  security  coding  from 
foreign  manufactruers  and  to  sell  them 
to  retailers  for  the  1991  Christmas 
season. 

4.  The  Commission  finds  that 
Unisonic's  arg\iments  in  support  of  its 
request  to  be  unpersuasive.  While  the 
Notice  of  Proposed  Rule  Making  (Notice) 
55  FR  879.  January  10. 1990.  in  this 
proceeding  contemplated  a  one-year 
implementation  period,  comments  were 
invited  on  whether  this  was  an 
appropriate  leng^  of  time.  Based  on  the 
comments,  the  Commission  determined 
that  a  shorter  implementation  period 
was  warranted  in  light  of  the  potential 
for  interference  to  the  telephone 
network  and  disruption  of  "911" 
emergency  services.  Notwithstanding 
the  Notice,  Unisonic  chose  to  enter  into 
long-term  contracts  to  supply  cordless 
telephones  without  security  coding. 
Thus,  Unisonic's  contract  situation 
arises  from  risks  it  chose  to  accept  The 
Commission  does  not  find  Unisonic's 
business  decisioos  to  be  an  adequate 
justification  to  delay  implementation  of 
the  security  coding  requirements. 

5.  In  accordance  with  the  above 
discussion  and  pursuant  to  the  authority 
contained  in  sections  4{i).  301.  302.  303, 
304  and  307  of  tbe  Commontcatiops  Act 
of  1934.  as  amended,  //  is  ordered  That 
the  Petition  for  Limited  Reconsideratioo 
of  the  Report  and  Order  Hied  by 


Unisonic  Products  Corporation  is 
denied. 

List  of  Subjects 

47  CFR  Part  IS 

Radio,  communications  equipment. 

47  CFR  Part  68 

Terminal  equipment  Telephone. 
Communications  equipment. 

Federal  Centiirankations  Commiwion. 
Doana  It.  Searcy, 
Secretary. 

(FR  Doc  01-27414  Filed  11-13-01: 8:45  amj 
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DEPARTMENT  OF  ENERGY 
48  CfR  Parts  9S0, 9S2, 970 

Acquisttlon  Regulation;  Nuclear 
Hazards  Indemnity  Clauses 

AOCNCt:  Department  of  Enet^. 
ACnotC  Final  rule. 

SUMMAIIY:  The  Department  of  Energy 
(DOE)  today  publishes  a  final  rule 
revising  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to 
implement  the  provisions  of  the  Price- 
Anderson  Amendments  Act  of  1968  as 
those  amendments  affect  the  nuclear 
hazards  indemnity  clauses  previously  in 
the  DEAR.  This  fmal  rule  reflects 
consideration  of  comments  received  in 
response  to  the  publication  of  a 
proposed  rule  on  this  subject  that 
appeared  in  the  Federal  Register  on 
August  17. 1990,  at  55  FR  3373a 

EFFECTIVE  DATE:  This  rule  will  take 

effect  on  January  1. 1992. 

FOIt  FUHTMER  INFOflMATION  CONTACT 

Robert  M.  Webb,  Procurement  Policy 
Division  (PR-12).  U.a  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  2058S.  (202) 
566-6264  or  FTS  896-8264. 

Susan  Kuznick.  Office  of  the  Assistant 
General  Counsel  for  Nuclear  Affairs 
(GC-31),  U.S.  Department  of  Energy. 
1000  hidependence  Ave..  SW„ 
Washington.  DC  20585.  (202)  586-«975 
or  FTS  896-6975. 

SUWUUtEMTAMV  MFOMMATION: 

I.  Analysis  of  Final  Rule. 

A.  BackfiTound. 

&  Ditcassioa  of  Public  Comments. 
U.  Procedural  Requirements. 

A.  Review  Uoder  Executive  Otder  12201. 

B.  Review  Under  Regulatory  Flexibility 
Act 

C  Review  Under  Paperwork  Reduction 
Act 

D.  Review  Under  National  Environmental 
Policy  Act. 

E.  Review  Under  Executive  Order  1281Z 


L  Analysis  of  Final  Rule 

A.  Background 

The  Price-Anderson  Act  (Act)  was 
enacted  in  19S7  as  an  amendment  to  the 
Atomic  Energy  Act  of  1954  to  establish  a 
system  of  financial  protection  for 
persons  who  may  be  liable  for  and 
persons  who  may  be  injured  by  a 
nuclear  incident.  In  the  case  of  the 
former  Atomic  Energy  Commission  and 
now  the  Department  of  Energy,  the 
system  of  financial  protection  look  the 
form  of  indemniFication  of  its 
contractors.  Originally,  the  availability 
of  the  indemnification  with  regard  to 
individual  contractors  was  subject  to 
the  discretion  of  the  agency. 

Congress  enacted  the  Price-Anderson 
Amendments  Act  of  1988  (PAAA)  as  a 
reauthorization  and  alteration  of  the 
system  of  financial  protection. 
Generally,  after  the  enactment  of  the 
PAAA.  the  indemnification  applies 
mandatorily  to  DOE  contractors  and  any 
other  penon  who  may  be  liable  for 
public  liability  from  a  nuclear  incident 
or  precautionary  evacuation  arising  out 
of  contractual  atrtivities.  The  PAAA, 
otherwise,  broadens  and  refines  the 
provisions  of  the  Act 

In  addition,  the  PAAA  provides  DOE 
the  authority  to  assess  civil  penalties  on 
its  contractors,  with  certain  named 
exceptions  that  are  indemnified  under 
the  statute,  and  their  subcontractors  and 
suppliers  for  violation  of  DOE  nuclear 
safety  rules,  regulations,  or  orders.  The 
PAAA  also  subjects  officials  of  these 
contractors,  widi  no  exoeptions.  to 
criminal  liability  for  specified  violations 
of  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  DOE  nuclear  safety  rules, 
regulations,  or  orders. 

On  August  17. 1990.  DOE  issued  a 
Notice  of  Proposed  Rulemaking  to 
amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to  reflect 
the  changes  in  DOE's  indemnification 
framework  necessitated  by  passage  of    I 
the  PAAA.  In  particular,  DOE  proposed 
to  amend  parts  950,  952,  and  970  of  title 
48  of  the  Code  of  Federal  Regulations 
with  regard  to  definitions,  revisions  to 
the  nuclear  hazards  indemnity 
agreement  (NHIA)  clauses,  including 
deletion  of  the  version  dealing  with 
product  liability,  and  requirements  to 
include  such  clauses  in  DOE's  contracts 
and  subcontracts. 

B.  Discussion  ofPubiic  Comments 

Nine  entitles  submitted  comments  in 
response  to  the  publication  of  the 
proposed  rule.  Seven  of  the  sets  of 
comments  were  submitted  by.  or  on 
behalf  of,  current  DOE  contractors.  One 
set  was  submitted  by  the  American  Bar 


_  * 
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Association,  and  the  remaining  set  was 
submitted  by  a  DOE  Field  OfTice. 

Several  of  the  comments  addressed 
proposed  paragraph  (k)  of  the  NHIA 
clause  that  would  require  DOE 
contractors  to  include  a  nuclear  hazards 
indemnity  clause  in  any  subcontract 
which  may  involve  the  risk  of  public 
liability.  "Public  liability"  is  defined  in 
the  Act  to  include  legal  liability  for  a 
nuclear  Incident  or  precautionary 
evacuation.  These  comments  argued  the 
Inclusion  is  unnecessary  since  the 
definition  of  "persons  Indemnified"  in 
the  Atomic  Ener^  Act  includes  DOE 
contractors  and  their  subcontractors 
and  suppliers  regardless  of  whether 
DOE  has  entered  into  indemnity 
agreements  with  them.  The  comments 
also  indicated  the  requirement  would 
impose  on  contractors  administrative 
burdens  and  the  obligation  to  make 
judgments  concerning  which 
subcontracts  involved  the  risk  of  public 
liability.  The  comments  made  several 
suggestions,  including  the  deletion  of 
this  requirement,  the  retention  or 
modification  of  the  current 
"representation"  clause  at  DEAR 
950.7008(a)  and  970.2870(0.  and  the 
insertion  of  a  short  clause  in  all 
subcontracts  that  an  indemnity 
agreement  between  DOE  and  the 
subcontractor  would  be  incorporated  by 
reference  in  all  situations  that  involved 
the  risk  of  public  liability. 

DOE  agrees  with  the  comments  that 
an  agreement  between  DOE  and  a 
contractor  or  its  subcontractor  or 
supplier  is  not  a  condition  precedent  to 
indemnification  under  Price-Anderson. 
The  PAAA,  however,  quite  clearly 
charges  DOE  to  enter  into 
indemnification  agreements  "with  any 
person  who  may  conduct  activities 
under  a  contract  with  the  Department  of 
Energy  that  involve  the  risk  of  public 
liability."  After  reviewing  the  comments, 
DOE  believes  that  the  proposal  to 
comply  with  this  obligation  by  including 
the  appropriate  clause  in  covered 
subcontracts  would  not  be  an  undue 
burden  on  DOE  prime  contractors. 

DOE  prime  contractors  must  already 
decide  on  the  appropriate  fiowdown  of 
clauses  to  subcontractors  implementing 
a  myriad  of  Federal  statutes  and 
regulations.  Also,  inclusion  of  the  NHIA 
clause  In  subcontracts  is  subject  to  the 
reasonable  exercise  of  discretion  by  the 
prime  contractor.  The  NHIA  clause 
should  be  the  norm  in  any  subcontracts 
which  involve  any  conceivable  risk  of 
public  liability,  perhaps  in  all 
subcontracts  in  which  the  subcontractor 
will  have  an  onsite  presence.  As  a 
result,  inclusion  of  the  NHIA  clause  in 


substantially  all  subcontracts  may  be 
the  reasonable  result 

One  comment  addressed  the  issue  of 
whether  an  indemnification  agreement 
between  DOE  and  a  subcontractor 
would  create  some  type  of  privity  of 
contract  between  DOE  and  the 
subcontractor  with  respect  to  matters 
not  in  the  indemnification  agreement, 
DOE  does  not  intend  flowdown  of  the 
NHIA  clause  to  give  rise  to  any  such 
effects  and,  if  handled  in  the  manner  as 
described  in  the  final  rule,  it  will  not. 

The  comments  also  addressed 
proposed  section  952.250-72  that  would 
continue  the  practice  of  putting 
indemnity  assurance  clauses  in 
architect-engineer  (A-E)  contracts.  The 
comments  took  the  position  the  risk  of 
public  liability  is  present  when  work  is 
done  under  an  A-E  contract. 
Accordingly,  they  urge  that  the  NHIA 
clause,  rather  than  the  indemnity 
assurance,  be  put  in  the  A-E  contract  at 
the  time  of  award. 

DOE  traditionally  has  utilized 
indemnity  assurances  in  A-E  contracts 
because  the  risk  of  public  liability  under 
such  contracts  remains  inchoate  until  at 
least  the  award  of  a  contract  to  operate 
the  facility.  The  terms  of  the  assurance 
clause  have  required  DOE  to  negotiate 
the  NHIA  coverage  into  the  contract  for 
facility  operation  on  a  best  efforts  basis 
and,  if  unsuccessful,  into  the  A-E 
contract 

In  analyzing  these  comments,  DOE 
has  reviewed  the  changes  to  the 
statutory  language  and  believes  that  a 
change  to  its  policy  of  not  providing 
indemnification  at  the  time  of  the  award 
of  the  A-E  contract  is  warranted. 
Section  170d.  of  the  Act  previously 
"authorized"  the  Secretary  to  enter  into 
agreements  of  indemnification  "with  its 
contractors  *  *  *  under  the  risk  of 
public  liability  •  '  '."Today  the 
Secretary  is  required  to  enter  into 
agreements  of  indemnification  with 
"any  person  who  may  conduct  activities 
under  a  contract  with  the  Department  of 
Energy  that  involve  the  risk  of  public 
liability  *  *  *."  Though  an  A-E 
contractor  is  not  under  the  risk  of  public 
liability  at  the  time  of  award  (that  is.  the 
risk  remains  inchoate),  the  A-E 
contractor's  "activities  under  (the) 
contract  *  *  *  involve  a  risk  of  public 
liability,"  and  thus  Price-Anderson 
indemnification  is  mandated.  The  right 
to  Price-Anderson  indemnification  at  the 
time  of  award  is  balanced  by  the  A-E 
contractor's  obligation  to  comply  with 
DOE's  rules,  orders,  and  regulations 
concerning  nuclear  safety  while 
preparing  the  design  and  the  potential 
civil  penalties  for  violations  of  these 
requirements.  This  result  is  logical  and 


reflects  the  PAAA  statutory  framework. 
Accordingly,  the  proposed  ciause  at 
952.250-72  has  been  deleted,  and  the 
regulatory  coverage  at  950.7006, 
950.7007,  and  970.2870  (c)  and  (d)  has 
been  revised. 

Three  comments  discussed 
paragraphs  (i)  and  (j)  of  the  NHIA 
clause  at  952.250-70,  which  inform  the 
contractor  that  it  Is  subject  to  the  civil 
and  criminal  penalty  provisions  of  the 
PAAA,  respectively.  "These  comments 
expressed  concerns  about  the  need  for 
these  portions  of  the  NHIA  clause, 
whether  these  paragraphs  must  he 
included  in  a  contract  before  a 
contractor  may  be  liable  for  civil  and 
criminal  penalties,  and  the  procedural 
framework  for  the  assessment  of  civil 
and  criminal  penalties. 

The  Inclusion  of  paragraphs  (i)  and  (j) 
is  not  prerequisite  for  the  imposition  of 
civil  or  criminal  penalties  established  by 
the  PAAA.  DOE  currently  is  developing 
a  proposed  rulemaking  concerning  civil 
and  criminal  penalties  that  will  address 
procedural  and  substantive  questions 
about  these  penalties.  However,  since 
the  persons  indemnified  by  DOE  are 
subject  to  these  penalties,  DOE  believes 
it  appropriate  to  set  forth  explicitly  in 
indemnification  agreements  the 
potential  liability,  as  described  under 
the  PAAA.  of  these  persons  for  civil 
penalties,  and  of  their  officers  and 
employees  for  criminal  penalties. 

One  comment  addressed  the 
treatment  of  DOE  clean-up  contractors 
under  the  Price-Anderson  indemnity 
framework.  This  comment  urged  DOE  lo 
(1)  state  explicitly  that  the  Price- 
Anderson  indemnity  covered  clean-up 
contractors,  (2)  extend  Price-Anderson 
indemnity  to  all  liabilities  caused  by 
mixed  radioactive/hazardous  wastes, 
and  (3)  coordinate  nuclear  and  non- 
nuclear  indemnification  policies  to 
avoid  inadvertent  gaps  in  coverage, 

Price-Anderson  indemnity  clearly  is 
available  to  DOE  "clean-up 
contractors,"  EMDE  finds  no  reason, 
however,  to  list  the  types  of  DOE 
contractors  covered  by  the  Price- 
Anderson  indemnity  since  the  coverage 
results  not  from  the  type  of  contractor 
but  rather  from  the  presence  of  a  risk  ol 
public  liability  from  a  nuclear  incident 
in  the  work  to  be  performed  under  the 
contract  With  respect  to  mixed  wastes. 
DOE  cannot  extend  Price-Anderson 
indemnification  beyond  the  statutory 
limits  that  are  set  forth  in  the  definitions 
of  "public  liability"  and  "nuclear 
incident." 

With  regard  to  coordination  of 
indemnification  policies,  the  Department 
is  conscious  of  the  importance  of  the 
extent  of  indemnification,  including  the 
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application  of  Prioe-Andenon 
indemnification,  m  the  context  of  wte 
clean-up.  it  witi  cxmtinue  to  assure  that 
the  is.sue  is  treated  appropriately  and 
withm  the  aatborities  of  the  Department 
in  the  context  of  individual  efforts. 

One  comment  raised  two  issues 
concerning  paragraph  (h).  "Effect  of 
Other  Qmses.**  in  the  NHIA  clause  at 
952.2S(^7t).  The  comment  indicated  the 
phrase  "agreements  of  this  type"  could 
be  ambigiwwia.  To  avoid  any 
misunderstanding,  the  phrase  has  been 
changed  to  *^uclear  Hazards  Indemnity 
Agreements."  The  comment  also 
questioned  the  inclusion  of  "regulations" 
in  the  list  of  actions  that  could  require 
the  modiiicahon  of  the  contract.  DOE 
believes  the  tndasion  of  "regulations"  is 
proper  since  an  agency  can  exercise  by 
regnJatioa  any  statutory  authority  it  is 
granted,  induding  the  authority  to 
modify  contracts. 

Many  of  the  comments  addressed  the 
derinitioii  of  "poblic  liability"  at 
950.7001.  inchiding  the  use  of  "legal"  to 
modify  liabilities";  the  exception  for 
claims  uider  workmen's  compensation; 
and  the  provision  regarding  "licensed 
activities."  DOE  does  not  find  any 
reason  to  change  the  definition  of  public 
liability  since  it  is  exactly  the  same  as 
the  definitiea  in  the  Act. 

In  a  related  natter,  one  comment 
indicated  Ae  use  of  "for  a  nuclear 
incident"  after  "public  liability"  in 
proposed  5|  950.7001  and  970.2870(a) 
was  onneoewary.  redundant,  and 
possibly  misleading.  After  consideration 
of  this  comment,  DOE  has  decided  to 
add  the  phrase  "or  precautionary 
evacnatjon"  since  the  definition  of 
"public  habi!ity"  was  amended  by  the 
PAAA  to  indnde  explicit  references  to 
"nuclear  incident"  and  "precautionary 
evacuation."  This  addition  should 
remove  any  ambiguity.  The  term  "public 
liability"  is  defined  in  the  Act  to  mean 
any  legal  liability  arising  out  of  or 
resulting  from  "a  nuclear  incident  or 
precautionary  evacnation."  Therefore, 
the  use  of  the  phrase  "for  a  nuclear 
incident  or  precautionary  evacuation" 
after  "public  Hability"  is  unnecessary. 
However,  we  believe  that  using  this 
phrase  will  be  helpful  to  contracting 
officers  in  carrying  out  their  duties 
pursuant  to  the  Act.  Two  comments 
expressed  concern  about  the  inclusion  in 
proposed  section  ^50.7006  of  the  phrase 
"this  clause  shaH  not  be  included  in 
contracts  in  which  the  contractor  is 
subject  to  Nuclear  Regulatory 
Commission  (NRC)  financial 
requirements  under  section  17b.  of  the 
Act  or  N!*C  agreements  of 
indemnification  under  section  170c.  or  k. 
of  the  Act  for  activities  to  be  performed 
under  the  contract."  This  phrase  merely 


sets  forth  the  prohibition  in  section  ITOd. 
of  the  Atomic  Energy  Act  against 
inderanification  agreements  by  DOE  for 
"activities  oader  a  contract  *  *  *  that 
are  *  *  *  8ui>)ect  to  financial  protection 
requirements  under  subsection  b.  or 
agreements  of  indemnification  under 
subsection  c.  or  k."  DOE  finds  no 
substantive  difference  between  the 
wording  in  section  ITOd.  of  the  Atomic 
Energy  Act  and  section  gsa7006  of  the 
regulations,  as  revised  to  implement  the 
PAAA.  Both  make  clear  the  intent  of  the 
PAAA  to  avoid  any  dual  coverage  for 
activitiea. 

Three  comments  objected  to  the 
statement  in  proposed  subparagraph 
(dMl)  of  the  NHIA  clause  at  952.250-70 
that  limits  DOE'S  Price-Anderson 
indemnification  to  $100  million  for  a 
precautionary  evacuation  occurring 
outside  the  United  States.  These 
comments  rely  on  the  fact  that  section 
170d.(5l  of  the  Act  refers  only  to  nuclear 
incidents  and  not  precautionary 
evacuations  outside  the  United  States  as 
being  subject  to  the  $100  million  limit. 

Section  11  of  the  Act  indicates  a 
precautionary  evacuation  could  not  take 
place  outside  the  United  States  since  the 
evacuation  must  be  "initiated  by  an 
official  of  a  State  or  a  political 
subdivision  of  a  State  who  is  authorized 
by  State  law  to  initiate  such  an 
evacuation*  *  *."  Therefore,  reference 
to  precautionary  evacuation  occurring 
outside  the  United  States  has  been 
deleted  from  subparagraph  (d)tl)- 

Three  oomments  addressed  the 
paragraph  (e).  "Waiver  of  Defenses."  at 
952.250-70.  One  comment  requested 
clarification  of  the  difference  in 
treatment  of  nuclear  waste  activities  as 
opposed  to  other  activities.  Another 
comment  questions  the  scope  of 
"conduct  of  the  claimant  *  *  *  or  fault 
of  persons  indemnified."  A  third  issue 
relates  to  the  use  of  the  terra  "contract 
location"  in  paragraph  {eJ(2J(vi).  The 
final  comment  questions  the  use  of  the 
phrase  "10  CFR  040,  as  amended  by  the 
Price-Anderson  Amendments  Act  of 
1988"  at  the  end  of  paragraph  (e)(Z)(v). 

DOE  proposed  to  modify  the  Waiver 
of  Defenses  coverage  of  the  NHIA 
clause  in  order  to  take  into  account  the 
changes  made  by  the  PAAA.  With 
respect  to  the  treatment  of  miclear 
waste  activities,  the  PAAA  added 
section  ITOd.fBKiMIT)  of  the  Act  to 
provide  for  waiver  of  defenses  as  to 
charitable  or  governmental  immunity  in 
the  event  of  a  nuclear  incident.  This 
provision  is  set  forth  in  subparagraph 
(e)(1)  of  the  NHIA  clause.  In  the  event  of 
an  extraofdinary  nuclear  occurrence, 
nudear  waste  activities  are  included  in 
the  list  of  activities  of  section  170n(l)(F) 


of  the  Act  to  which  the  comprehensive 
waiver  of  defenses  applies.  The  list  of 
activities,  induding  nudear  waste     { 
activities,  subject  tu  the  comprehensive 
waiver  of  defenses,  is  set  forth  in 
subparagraph  (e)(2]  of  the  NHIA  clause. 

With  respect  to  the  waiver  of  defenses 
for  conduct  of  claimant  or  fault  of 
person  indemnified,  the  PAAA  made  no 
change.  Accordingly,  DOE  reviewed  the 
existing  waiver  of  defenses  coverage  in 
paragraph  (e)  relating  to  conduct  of  the 
claimant  and  fouod  no  reason  to  delete 
the  actions  covered  by  subparagraph 
(e)(2). 

With  regard  to  paragraph  (e)(2)(vi) 
and  its  definition  of  the  term  "contract 
location."  section  llj.  of  the  Act  requires 
DOE  to  define  "contract  location,"  in  the 
indemnity  agreement  for  purposes  of 
determining  the  meaning  of  "offsite." 
After  reviewing  the  comment  and  the 
proposed  coverage,  DOE  has  revised 
subparagraphs  (e)(2Kvi|  of  the  NHIA 
clause  of  define  "contract  location."  in 
terms  of  "oflisite."  the  term  used  both  in 
the  statute  and  in  10  CFR  part  840.  the 
DOE  regulations  that  define  an 
"extraordinary  nuclear  occurrence" 

With  respect  to  the  phrase  "as 
amended  by  the  Price-Anderson 
Amendments  Ad  of  1968"  at  the  end  of 
subparagraph  (e)(2)(v).  the  comment 
notes  no  knowledge  of  any  amendment 
to  10  era  part  84a  Having  made  the 
adjustment  above  with  regard  to 
"contract  location."  we  have  deleted  the 
phrase. 

One  comment  questioned  the  use  of 
"may"  in  the  third  sentence  of 
paragraph  (f)  of  the  NHIA  clause.  The 
comment  suggests  that  DOE  should  be 
obligated  to  collaborate  with  the 
persons  indemnified.  DOE  believes  that 
collaboration  could  well  be  beneficial: 
however,  section  170d.  does  not  make 
such  collaboration  mandatory. 
Accordingly.  DOE  has  determined  not  to 
bind  the  agency  contractually  to 
collaborate  and  has  chosen  to  allow,  not 
require,  such  collaboration. 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Executive  order,  entitled 
"Federal  Regulations,"  requires  that  a 
regulatory  impad  analysis  be  prepared 
prior  to  the  promulgation  of  a  "major 
rule."  DOE  has  concluded  that  this 
action  is  not  a  "'major  rule"  because  its 
promulgation  will  not  result  in:  (1)  An 
annual  effed  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
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on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets. 

Other  regulations  are  subject  to 
review  by  the  Office  of  Management 
and  Budget  (OMB);  however,  OMB 
Bulletin  85-7  exempts  all  but  specified 
types  of  procurement  regulations  from 
that  review.  This  proposed  rule  does  not 
involve  any  of  the  topics  that  remain 
subject  to  such  review, 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  RegnlHtory  Flexibility  Act  of  1980, 
Public  Law  96-354,  which  requires 
preparation  of  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impad  on  a 
substantial  number  of  small  entities.  The 
DOE  certifies  that  this  final  rule  will  not 
have  a  signficant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  final  rule.  Accordingly,  no  OMB 
clearance  is  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501,  et 
seq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  conduded  that 
promulgation  of  this  rule  would  not 
represent  a  major  Federal  action  having 
significant  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  et  seq.  (1976)),  or  the 
Coundl  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508)  and 
DOE  guidelines  (10  CFR  part  1021),  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12812.  52  FR  41685 
(October  30. 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  8u£ficient 
substantial  direct  effects,  then  the 
Executive  order  requires  preparaticm  of 
u  federalism  assessment  to  be  used  in 


all  decisions  involved  in  promulgating 
and  implementing  a  policy  adion. 

Today's  final  rule  will  revise  certain 
policy  and  procedural  requirements. 
However,  DOE  has  determined  that 
none  of  the  revisions  will  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
.  functions  of  States. 

List  of  Subjects  in  4t  CFR  Psits  Ml,  tSZ. 
970 

Government  contracts,  Government 
procurement.  Indemnification  of  DOE 
contractors.  Management  and  operating 
contractors. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  tide  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 
Betton  |.  Rolh.  | 

Acting  Director,  Offioo  (rf Procurements 
Assistance  and  Program  Management 

Chapter  9  of  title  48  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  950-EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

1.  The  authority  dtation  for  part  950 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  U.S.C  486(c]. 

Subpart  950.70  (Amended] 

2.  The  heading  of  subpart  950.70  is 
amended  by  inserting  "Nuclear"  before 
"Indemnification." 

950.7000  lAmMided] 

3.  Section  95a7000  is  amended  by 
removing  "(a)"  as  it  appears  in  the 
sentence,  substituting  a  period  for  the 
comma  after  "activity,"  and  removing 
the  remainder  of  the  sentence. 

4.  Section  950.7001  is  revised  to  read 
as  follows: 

950.7001  AppllcsbUtty. 

The  polides  and  procedures  of  this 
subpart  shall  govern  DOE's  entering  into 
agreements  of  indemnification  with 
recipients  of  a  contract  whose  work 
under  the  contrad  involves  the  risk  of 
public  liability  for  a  nuclear  Inddent  or 
precautionary  evacuation. 

950.7002  [Amended] 

5.  Section  950.7002  is  amended,  as 
follows: 

a.  By  removir)g  the  term  and  definition 
of  "Construction  contractor." 

b.  By  revising  the  definition  of 
"Nuclear  inddent"  to  read  as  follows: 

Nuclear  incident  means  any 
occurrence,  induding  an  extraordinary 
nuclear  occurrence,  within  the  United 
States  causing,  within  or  outside  the  . 
United  States,  bodily  injury,  sickness. 


disease,  or  death,  or  lose  of  or  damage 
to  property,  or  loss  of  use  of  property, 
arising  out  of  or  resulting  from  the 
radioactive,  toxic,  explosive,  or  other 
hazardous  properties  of  source,  special 
nuclear,  or  byprodud  material.  The  term 
includes  any  such  occurrence  outside 
the  United  States  if  such  occurrence 
involves  source,  special  nuclear,  or 
byproduct  material  owned  by,  and  used 
by  or  under  contract  with,  the  United 
States. 

c.  By  revising  the  dcflnition  of  "Person 
indemnified"  to  read  as  follows: 

Person  indemnified  means: 

(1)  With  respect  to  a  nudear  incident 
occurring  within  the  United  States  or 
outside  the  United  States  as  the  term  is 
defined  above  and  with  respect  to  any 
nuclear  incident  in  connection  with  the 
design,  developtnent.  construction, 
operation,  repair,  maintenance,  or  use  of 
the  nuclear  ship  Savannah,  the  person 
with  whom  an  indemnity  agreement  is 
executed  or  who  is  required  to  maintain 
financial  protection,  and  any  other 
person  who  may  be  liable  for  public 
liability:  or 

(2)  With  respect  to  any  other  nuclear 
incident  occurring  outside  the  United 
States,  the  person  with  whom  an 
indemnity  agreement  is  executed  and 
any  other  person  who  may  be  liable  for 
public  liability  by  reason  of  his 
activities  under  any  contract  with  the 
Secretary  of  Energy  or  any  project  to 
which  indemnification  under  the 
provisions  of  section  ITOd.  of  the  Atomic 
Energy  Ad  of  1954.  as  amended,  has 
been  extended  or  under  any 
subcontract,  purchase  order,  or  other . 
agreement,  or  any  tier  under  any  such 
contract  or  project. 

d.  By  removing  the  term  and  definition 
of  "Nuclear  reactor." 

e.  By  removir»g  the  term  and  definition 
of  "Produdion  facility." 

f.  By  revising  the  definition  of  "Public 
liability"  to  read  as  follows: 

Public  liability  means  any  legal 
liability  arising  out  of  or  resulting  from  <i 
nuclear  incident  or  precautionary 
evacuation  (including  all  reasonable 
additional  costs  incurred  by  a  State,  or  a 
political  subdivision  of  a  State,  in  the 
course  of  responding  to  a  nuclear 
incident  or  precautionary  evacuation), 
except:  (1)  Claims  under  State  or 
Federal  woricmen's  compensation  acts 
of  employees  of  persons  indemnified 
who  are  employed  at  the  site  of  and  in 
connection  with  the  activity  where  the 
nuclear  incident  occurs;  (2)  claims 
arising  out  of  an  act  of  war,  and  (3) 
whenever  used  in  subsections  a.,  c,  ana 
k.  of  section  170  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  claims  for  loss 
of.  or  damage  to,  or  loss  of  use  of 
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property  which  is  located  at  the  site  of 
and  used  in  connection  with  the 
licensed  activity  where  the  nuclear 
incident  occurs.  Public  liability  also 
includes  damage  to  property  of  persons 
indemnified:  Provided,  that  such 
property  is  covered  under  the  terms  of 
the  Tinancial  protection  required,  except 
property  which  is  located  at  the  site  of 
and  used  in  connection  with  the  activity 
where  the  nuclear  incident  occurs. 

g.  By  removing  the  term  and  deHnition 
of  "Utilization  facility." 

6.  Section  950.7003  is  revised  to  read 
as  follows: 

95a7003    NuciMr  Hazards  Indemnity. 

(a)  Section  170d.  of  the  Atomic  Energy 
Act.  as  amended,  requires  DOE  "to  enter 
into  agreements  of  indemnification  with 
any  person  who  may  conduct  activities 
under  a  contract  with  (DOE)  that 
involve  the  risk  of  public  liability 

*  *  *."  However,  DOE  contractors 
whose  activities  are  already  subject  to 
indemnification  by  the  Nuclear 
Regulatory  Commission  are  not  eligible 
for  such  statutory  indemnity.  See 
950.7006  below. 

[b]  Heads  of  Contracting  Activities 
shall  aissure  that  contracts  subject  to 
this  requirement  contain  the  appropriate 
nuclear  hazards  indemnity  provisions. 

9Sa7004  and  SSaTtMS    [Removed  and 
Reeerved] 

7.  Sections  950.7004  and  950.7005  are 
removed  and  reserved. 

B.  Section  950.7006  is  revised  to  read 
as  follows: 

950.7006    Statutory  nuclear  hazards 
Indemnity  agreement. 

(a)  The  contract  clause  contained  in 

§  952.250-70  shall  be  incorporated  in  all 
contracts  in  which  the  contractor  is 
under  risk  of  public  liability  for  a 
nuclear  incident  or  precautionary 
evacuation  arising  out  of  or  in 
connection  with  the  contract  work, 
including  such  events  caused  by  a 
product  delivered  to  a  DOE-owned 
facility  for  use  by  DOE  or  its 
contractors.  The  clause  at  S  952.250-70 
shall  be  included  in  contracts  with 
architect-engineer  contractors  for  the 
design  of  a  DOE  facility,  the 
construction  or  operation  of  which  may 
involve  the  risk  of  public  liability  for  a 
nuclear  incident  or  a  precautionary 
evacuation. 

(b)  However,  this  clause  shall  not  be 
included  in  contracts  in  which  the 
contractor  is  subject  to  Nuclear 
Regulatory  Commission  (NRC)  financial 
protection  requirements  under  section 
170b.  of  the  Act  or  NRC  agreements  of 
indemnification  under  section  170c.  or  k. 


of  the  Act  for  activities  to  be  performed 
under  the  contract. 

950.7007  and  9S0.700S    [Removed  and 


1 

9.  Sections  950.7007  and  950.7008  are 
removed  and  reserved. 

95a7009    (Amendedl 

10.  Section  950.7009  is  amended  by 
inserting  "nuclear  hazards"  after 
"statutory"  as  it  appears  in  the 
paragraph. 

11.  Section  950.7010  is  revised  to  read 
as  follows: 

950.7010  Financial  protection 
requirements. 

DOE  contractors  with  whom  statutory 
nuclear  hazards  indeninity  agreements 
under  the  authority  of  section  170d.  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  are  executed  will  not 
normally  be  required  or  permitted  to 
furnish  financial  protection  by  purchase 
of  insurance  to  cover  public  liability  for 
nuclear  incidents.  However,  if 
authorized  by  the  DOE  Headquarters 
office  having  responsibility  for 
contractor  casualty  insurance  programs. 
DOE  contractors  may  be  (a)  permitted  to 
furnish  financial  protection  to 
themselves  or  (b)  permitted  to  continue 
to  carry  such  insurance  at  cost  to  the 
Government  if  they  currently  maintain 
insurance  for  such  liability. 

950.7011  (Redesignated  as  950.7101] 

12.  Section  950.7011  is  redesignated  as 
950.7101  and  the  section  heading  is 
revised  to  read  "Applicability."  A  new 
subpart  heading  950.71.  "General 
contract  authority  indemnity."  is  added 
preceding  the  newly  redesignated 
section  950.7101. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

13.  The  authority  citation  for  part  952 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  U.S.C.  486(c). 

14.  Section  952.250-70  is  revised  to 
read  as  follows: 

952.250-70    Nudear  hazards  indemnity 


Insert  the  following  clause  in 
accordance  with  section  950.7006. 
I^uclear  Hazards  Indemnity  Agreement 
(Nov.  1991) 

(a)  Authority.  This  clause  is 
incorporated  into  this  contract  pursuant 
to  the  authority  contained  in  subsection 
170d.  of  the  Atomic  Energy  Act  of  1954. 
as  amended  (hereinafter  called  the  Act.) 

(b)  Definitions.  The  definitions  set  out 
in  the  Act  shall  apply  to  this  clause. 


(c)  Financial  protection.  Except  as 
hereafter  permitted  or  required  in 
writing  by  DOE.  the  contractor  will  not 
be  required  to  provide  or  maintain,  and 
will  not  provide  or  maintain  at 
Government  expense,  any  form  of 
financial  protection  to  cover  public 
liability,  as  described  in  paragraph  (d)(2) 
below.  DOE  may,  however,  at  any  time 
require  in  writing  that  the  contractor 
provide  and  maintain  financial 
protection  of  such  a  type  and  in  such 
amount  as  DOE  shall  determine  to  be 
appropriate  to  cover  such  public 
liability,  provided  that  the  costs  of  such 
financial  protection  are  reimbursed  to 
the  contractor  by  DOE. 

(d)(1)  Indemnification.  To  the  extent 
that  the  contractor  and  other  persons 
indemnified  are  not  compensated  by 
any  financial  protection  permitted  or 
required  by  DOE.  DOE  will  indemnify 
the  contractor  and  other  persons 
indemnified  against  (i)  claims  for  public 
liability  as  described  in  subparagraph 
(d)(2)  of  this  clause;  and  (ii)  such  legal 
costs  of  the  contractor  and  other 
persons  indemnified  as  are  approved  by 
DOE.  provided  that  DOE's  liability, 
including  such  legal  costs,  shall  not 
exceed  the  amount  set  forth  in  section 
170e.(l)(B)  of  the  Act  in  the  aggregate  for 
each  nuclear  incident  or  precautionary 
evacuation  occurring  within  the  United 
States  or  $100  million  in  the  aggregate 
for  each  nuclear  incident  occurring 
outside  the  United  States,  irrespective  of 
the  number  of  persons  indemnified  in 
connection  with  this  contract. 

(2)  The  public  liability  referred  to  in 
subparagraph  (d)(1)  of  this  clause  is 
public  liability  as  defined  in  the  Act 
which  (i)  arises  out  of  or  in  connection 
with  the  activities  under  this  contract, 
including  transportation;  and  (ii)  arises 
out  of  or  results  from  a  nuclear  incident 
or  precautionary  evacuation,  as  those 
terms  are  defined  in  the  Act. 

(e)(1)  Waiver  of  Defenses.  In  the  event 
of  a  nuclear  incident,  as  defined  in  the 
Act.  arising  out  of  nuclear  waste 
activities,  as  defined  in  the  Act,  the 
contractor,  on  behalf  of  itself  and  other 
persons  indemnified,  agrees  to  waive 
any  issue  or  defense  as  to  charitable  or 
governmental  immunity. 

(2)  In  the  event  of  an  extraordinary 
nuclear  occurrence  which: 

(i)  Arises  out  of.  results  from,  or 
occurs  in  the  course  of  the  construction, 
possession,  or  operation  of  a  production 
or  utilization  facility;  or 

(ii)  Arises  out  of,  results  from,  or 
occurs  in  the  course  of  transportation  of 
source  material,  by-product  material,  or 
special  nuclear  material  to  or  from  a 
production  or  utilization  facility;  or 
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(iii)  Arises  out  of  or  results  from  the 
possession,  operation,  or  use  by  the 
contractor  or  a  subcontractor  of  a  device 
utilizing  special  nuclear  material  or  by- 
product material,  during  the  course  of 
the  contract  activity;  or 

(iv)  Arises  out  of,  results  from,  or 
occurs  in  the  course  of  nuclear  waste 
activities,  the  contractor,  on  behalf  of 
itself  and  other  persons  indemnified, 
agrees  to  waive: 

(A)  Any  issue  or  defense  as  to  the 
conduct  of  the  claimant  (including  the 
conduct  of  persons  through  whom  the 
claimant  derives  its  cause  of  action)  or 
fault  of  persons  indemnified,  including, 
but  not  limited  to: 

/.  Negligence; 

2.  Contributory  negligence; 

3.  Assumption  of  risk;  or 

4.  Unforeseeable  intervening  causes, 
whether  involving  the  conduct  of  a  third 
person  or  an  act  of  Cod: 

(B)  Any  issue  or  defense  as  to 
charitable  or  governmental  immunity; 
and 

(C)  Any  issue  or  defense  based  on  any 
statute  of  limitations,  if  suit  is  instituted 
within  3  years  from  the  date  on  which 
the  claimant  first  knew,  or  reasonably 
could  have  known,  of  his  in}ury  or 
change  and  the  cause  thereof.  The 
waiver  of  any  such  issue  or  defense 
shall  be  effective  regardless  of  whether 
such  issue  or  defense  may  otherwise  be 
deemed  jurisdictional  or  relating  to  an 
element  in  the  cause  of  action.  The 
waiver  shall  be  judicially  enforceable  in 
accordance  with  its  terms  by  the 
claimant  against  the  person  indemnified. 

(v)  The  term  extraordinary  nuclear 
occurrence  means  an  event  which  DOE 
has  determined  to  be  an  extraordinary 
nuclear  occurrence  as  defined  in  tiie 
Act.  A  determination  of  whether  or  not 
there  has  been  an  extraordinary  nuclear 
occurrence  will  be  made  in  accordance 
with  the  procedures  in  10  CFR  part  840. 

(vi)  For  the  ptvposcs  of  that 
determination,  "offsite"  as  that  term  is 
used  in  10  CFR  part  840  means  away 
from  "the  contract  location"  which 
phrase  means  any  DOE  facility, 
installation,  or  site  at  which  contractual 
activity  under  this  contract  is  being 
carried  on,  and  any  contractor-owned  or 
controlled  facility,  installation,  or  site  at 
which  the  contractor  is  engaged  in  the 
performance  of  contractual  activity 
under  this  contract. 

(3)  The  waivers  set  forth  above: 

(i)  Shall  be  effective  regardless  of 
whether  such  issue  or  defense  may 
otherwise  be  deemed  jurisdictional  or 
relating  to  an  element  in  the  cause  of 
action; 

(ii)  Shan  be  judicially  enforceable  in 
accordance  with  its  terms  by  the 
claimant  against  the  person  indemnified; 


(iii)  Shall  not  preclude  a  defense 
based  upon  a  failure  to  take  reasonable 
steps  to  mitigate  damages: 

(iv)  Shall  not  apply  to  injury  or 
damage  to  a  claimant  or  to  a  claimant's 
property  which  is  intentionally 
sustained  by  the  claimant  or  which 
results  bam  a  nuclear  incident 
intentionally  and  wrongfully  caused  by 
the  claimant; 

(v)  Shall  not  apply  to  injury  to  a 
claimant  who  is  employed  at  the  site  of 
and  in  connection  vrith  the  activity 
wrhere  the  extraordinary  nuclear 
occurrence  takes  place,  if  benefits 
therefor  are  either  payable  or  required 
to  be  provided  under  any  workmen's 
compensation  or  occupational  disease 
law; 

(vi)  Shall  not  a^^ly  to  any  claim 
resulting  from  a  nuclear  incident 
occurring  outside  the  United  States; 

(vii)  Shall  be  effective  only  with 
respect  to  those  obligations  set  forth  in 
this  clause  and  in  insurance  policies, 
contracts  or  other  proof  of  financial 
protection;  and 

(viii)  Shall  not  apply  to,  or  prejudice 
the  prosecution  or  defense  of.  any  claim 
or  portion  of  claim  which  is  not  within 
the  protection  afl^orded  under  (A)  the 
limit  of  liability  provisions  under 
subsection  170e.  of  the  Act,  and  (B)  the 
terms  of  this  a^eement  and  the  terms  of 
insurance  poHdes,  contracts,  or  other 
proof  of  financial  protection. 

(f)  'Notification  aad  litigation  of 
claims.  Ilie  contractor  shall  give 
immediate  written  notice  to  DOE  of  any 
known  action  or  claim  filed  or  made 
against  the  contractor  or  other  person 
indemnifled  for  public  liability  as 
defined  in  paragraph  (d)(2).  Except  as 
otherwise  directed  by  DOE,  the 
contractor  shall  furnish  promptly  to 
DOE,  copies  of  all  pertinent  papers 
received  by  the  contractor  or  filed  with 
respect  to  such  actions  or  claims.  DOE 
shall  have  the  right  to,  and  may 
collaborate  with,  the  contractor  and  any 
other  person  indemnified  in  the 
settlement  or  defense  of  any  action  or 
claim  and  shall  have  the  ri^t  to  (1) 
require  the  prior  approval  of  DOE  for 
the  payment  of  any  claim  that  DOE  may 
be  required  to  indemnify  hereunder;  and 
(2)  appear  through  the  Attorney  General 
on  behalf  of  the  contractor  or  other 
person  indemnified  in  any  action 
brought  upon  any  claim  that  DOE  may 
be  required  to  indemnify  hereunder, 
take  charge  of  such  action,  and  settle  or 
defend  any  such  action.  If  the  settlement 
or  defense  of  any  such  action  or  claim  is 
undertaken  by  DOE.  the  contractor  or 
other  person  indemnified  shall  furnish 
all  reasonable  assistance  in  efTecling  a 
settlement  or  asserting  a  defense. 


(g)  Continuity  of  DOE  obligations.  The 
obligations  of  DOE  under  this  clause 
shall  not  be  affected  by  any  failure  on 
the  part  of  the  contractor  to  fulfill  its 
obligation  under  this  contract  and  shall 
be  unaffected  by  the  death,  disability,  or 
termination  of  existence  of  the 
contractor,  or  by  the  completion, 
termination  or  expiration  of  this 
contract 

(h)  Effect  of  other  clauses.  The 
provisions  of  this  clause  shall  not  be 
limited  in  any  way  by,  and  shall  be 
interpreted  without  reference  to,  any 
other  clause  of  this  contract,  including 
the  clause  entitled  Contract  Disputes, 
provided,  however,  that  this  clause  shall 
be  subject  to  the  clauses  entitled 
Covenant  Against  Contingent  Fees. 
Officials  Not  to  Benefit  and 
Examination  of  Records  by  the 
Comptroller  General,  and  any  provisions 
that  are  later  added  to  this  contract  as 
required  by  appHcable  Federal  law, 
including  statutes,  executive  orders  and 
regulations,  to  be  included  in  Nuclear 
Hazards  Indemnity  Agreements. 

(i)  Civil  penalties.  The  contractor  and 
its  subcontractors  and  suppliers  who  are 
indemnified  under  the  provisions  of  this 
clause  are  subject  to  civil  penalties, 
pursuant  to  234A  of  the  Act,  for 
violations  of  applicable  DOE  nuclear- 
safety  related  rules,  regulations,  or 
orders. 

(j)  Criminal  penalties.  Any  individual 
director,  officer,  or  employee  of  the 
contractor  or  of  its  subcontractors  and 
suppliers  who  are  indemnified  under  the 
provisions  of  this  clause  are  subject  to 
criminal  penalties,  pursuant  to  223(c)  of 
the  Act  for  knowing  and  willful 
violation  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  applicable  DOE 
nurlbar  safety-related  rules,  regulations 
or  orders  which  violation  results  in,  or.  if 
undetected,  would  have  resulted  in  a 
nuclear  incident. 

(k)  Inclusion  in  subcontracts.  TTie 
contractor  shall  insert  this  clause  in  any 
subcontract  which  may  involve  the  risk 
of  public  liability,  as  that  term  is  defined 
in  the  Act  and  further  described  in 
paragraph  (d}(2)  above.  However,  this 
clause  shall  not  be  included  in 
subcontracts  in  which  the  subcontractor 
is  subject  to  Nuclear  Regulatory 
Commission  (NRC)  financial  protection 
requirements  under  section  170b.  of  the 
Act  or  NRC  agreements  of 
indemnification  under  section  170c.  or  k. 
of  the  Act  for  the  activities  under  the 
subcontract 

Effective  date 

(  )  See  Note  IT  below  for  instructions 
related  to  this  section  on  Effective 
Date. 
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Relationship  to  general  indemnity 

[    )  See  Note  III  below  for  instructions 
related  to  tliis  section  on 
Relationship  to  General  Indenmity. 

[End  of  clause) 

Note  I 

Paragraph  (i)  of  the  clause  will  be  replaced 
with  "Reserved"  in  contracts  speciHcally 
exempted  from  civil  penalties  by  section  234 
of  the  Act.  That  subsection  provides  that  the 
following  DOE  contractors  are  not  subject  to 
the  assessment  of  civil  penalties: 

(1)  The  University  of  Chicago  (and  any 
subcontractors  or  suppliers  thereto)  for 
activities  associated  with  Argonne  National 
Laborator>". 

(2)  The  University  of  California  (and  any 
subcontractors  or  suppliers  thereto)  for 
activities  associated  with  Los  Alamos 
National  Laboratory.  Lawrence  Livermore 
National  Laboratory,  and  Lawrence  Berkeley 
National  Laboratory, 

(3)  American  Telephone  and  Telegraph 
Company  and  its  subsidiaries  (and  any 
subcontractors  or  suppliers  thereto)  for 
activities  associated  with  Sandia  National 
Laboratories: 

(4)  Universities  Research  Association,  Inc. 
(and  any  subcontractors  or  suppliers  thereto) 
for  activities  associated  with  FERMI  National 
Laboratory: 

(5)  Princeton  University  (and  any 
subcontractor  or  suppliers  thereto)  for 
activities  associated  with  Princeton  Plasma 
Physics  Laboratory; 

(6)  The  Associated  Universities.  Inc.  (and 
any  subcontractors  or  suppliers  thereto)  for 
activities  associated  with  the  Brookhaven 
National  Laboratory:  and 

(7)  Battelle  Memorial  Institute  (and  any 
subcontractors  or  suppliers  thereto)  for 
activities  associated  with  Pacific  Northwest 
Laboratory. 

(End  of  note) 
Noten 

Contracts  «vith  an  effective  date  after  the 
date  of  (date  to  be  that  of  the  Final  Rule 
resulting  from  the  proposed  rule  herein),  do 
not  require  the  effective  date  provision  in  this 
clause.  Delete  the  title. 

Use  the  EFFECTIVE  DATE  title  and  the 
following  language,  for  those  contracts: 
"(    )  This  indemnity  agreement  shall  be 
applicable  with  respect  to  nuclear 
incidents  occurring  on  or  after ." 

(1)  Those  that  contained  an  indemnity 
pursuant  to  PubUc  Law  85-640  prior  to  August 
20, 1968.  include  the  effective  date  provision 
above,  inserting  the  effective  dale  of  the 
contract  modification  that  replaced  the  Public 
Law  85-804  indemnity  with  an  interim  Price- 
Anderson  based  indemnity.  Pursuant  to  the 
Price-Anderson  Amendments  Act,  this 
substitution  must  have  taken  place  by 
February  20. 1989. 

(2)  Those  that  contained,  and  continue  to 
contain,  either  of  the  previous  Nuclear 
Hazards  Indemnity  clauses,  include  the 
effective  date  provision  above,  inserting 
"August  2a  1988." 

(3)  Those  with  an  effective  date  between 
August  20. 1988,  and  the  date  of  the  Final 
Rule,  that  (a)  had  "interim  coverage"  or  (b) 


did  not  have  "interim  coverage"  but  have 
now  been  determined  to  be  covered  under 
the  PAAA.  include  the  effective  date 
provision  above,  inserting  the  contract 
effective  date. 

Notom 

The  following  alternate  will  be  added  to 
the  above  Nuclear  Hazards  Indemnity 
Agreement  clause  for  all  contracts  that 
contain  a  general  authority  indemnity 
pursuant  to  950.7101.  Caution:  Be  aware  that 
for  contracts  that  will  have  this  provision 
added  which  do  not  contain  an  effective  date 
provision,  this  paragraph  shall  be  marked  (1). 
In  the  event  an  Effective  Date  provision  has 
been  included,  it  shall  be  market  (m). 
"(    )  To  the  extent  that  the  contractor  is 

compensated  by  any  financial  protection, 
or  is  indemnified  purauant  to  this  clause, 
or  is  effectively  relieved  of  pubic  liability 
by  an  order  or  orders  limiting  same, 
pursuant  to  170e  of  the  Act  the 
provisions  of  the  clause  providing 
general  authority  indemnity  shall  not 
apply." 

(End  of  note) 

952^50-71    [Removed  and  Reserved] 

15.  Section  952.250-71  is  removed  and 
reserved. 

952^^50-72    [Removed  and  Reserved] 

16.  Section  952.250-72  is  removed  and 
reserved. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

17.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91  (42  U.S.C  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C.  420) 
and  section  1534  of  the  Department  of 
Defense  Authorization  Act  1986.  Public  Law 
99-45  (42  U.S.C.  7256a),  as  amended. 

1&  Section  970.2870  is  revised  to  read 
as  follows: 

970.2870    Indemnmcation. 

(a)  Section  170d.  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  requires  DOE 
to  enter  into  agreements  of  indemnity 
with  contractors  whose  work  involves 
the  risk  of  public  liability  for  the 
occiurence  of  a  nuclear  incident  or 
precautionary  evacuation. 

(b)  Details  of  such  indemniHcation  are 
discussed  in  more  detail  at  {  950.70. 

(c)  The  clause  at  \  970.5204-6  shall  be 
included  in  all  management  and 
operating  contracts  involving  the  risk  of 
public  liability  for  the  occurrence  of  a 
nuclear  incident  or  precautionary 
evacuation  arising  out  of  or  in 
connection  with  the  contract  work, 
including  such  events  caused  by  a 
product  delivered  to  a  DOE-owned, 
facility  for  use  by  DOE  or  its 


contractors.  The  clause  at  S  970.5204-6 
also  shall  be  included  In  any 
management  and  operating  contract  for 
the  design  of  a  DOE  facility,  the 
construction  or  operation  of  which  may 
involve  the  risk  of  public  liability  for  a 
nuclear  incident  or  a  precautionary 
evacuation. 

(d)  However,  the  clause  at  9  952.250- 
70  shall  not  be  included  in  contracts  in 
which  the  contractor  is  subject  to 
Nuclear  Regulatory  Commission  (NRG) 
financial  protection  requirements  under 
section  170b.  of  the  Act  or  NRG 
agreements  of  indemnification  tinder 
section  170  c.  or  k.  of  the  Act  for 
activities  to'be  performed  under  the 
contract. 

(e)  DOE  contractors  with  whom 
statutory  nuclear  hazards  indemnity 
agreements  under  the  authority  of 
section  170d.  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  are  executed  will 
not  normally  be  required  or  permitted  to 
furnish  financial  protection  by  purchase 
of  insurance  to  cover  public  liability  for 
nuclear  incidents.  However,  if 
authorized  by  the  DOE  headquarters 
office  having  responsibility  for 
contractor  casualty  insurance  programs, 
DOE  contractors  may  be  (1)  permitted  to 
furnish  financial  protection  to 
themselves  or  (2)  permitted  to  continue 
to  carry  such  insurance  at  cost  to  the 
Government  if  they  contjutly  mainiain 
insiu-ance  for  such  liability. 

970.5204-7    [Removed  and  Raaarvtd] 

19.  Section  970.5204-7  is  removed  and 
reserved. 

970.52O4-*    [Amandad] 

20.  Section  970.5204-8  is  amended  by 
replacing  the  phrase  "production  or 
utilization"  in  the  section  heading  with 
"nuclear." 

(FR  Doc  91-27239  Filed  11-13-fll;  8:45  am) 
anxma  COM  •4S0-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Saftty 
Administration 

49  CFR  Part  S72 

(Docfcat  No.  89-03;  Notlca  02] 

RIN  2127-AC09 

Anttiropomorphic  Tast  Dummias— 
e-Yaar-OM  CttHd 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

AcnON:  Final  rule. 
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summary:  This  notice  establishes 
specifications  for  a  6-year-old  child  test 
dummy  to  be  used  in  testing  restraints 
(i  e..  booster  seats)  for  older  children. 
The  6-year-old  dummy  is  instrumented 
for  measuring  inertial  responses  due  to 
impact  forces.  This  rule  sets 
performance  criteria  as  calibration 
checks  to  assure  the  repeatability  and 
reproducibility  of  the  dummy's  dynamic 
performance.  NHTSA  believes  that 
standardizing  the  dummy  used  to  test 
booster  seats  will  enable  NHTSA  and 
the  child  passenger  safety  community  to 
evaluate  the  restraints  in  a  fuller  and 
more  uniform  manner.  Adding  the 
dummy  to  part  572  is  a  possible  first 
step  toward  using  the  dummy  to  test  the 
compliance  of  booster  seats  and  other 
types  of  child  restraint  systems  with 
Safety  Standard  213.  Ghild  Restraint 
Systems.  The  issue  of  using  the  dummy 
in  FMVSS  213  testing  will  be  explored  in 
fiitiu-e  rulemaking. 

DATES:  The  amendment  is  effective  on 
May  12, 1992.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
May  12, 1992. 

Petitions  for  reconsideration  of  the 
final  rule  must  be  received  by  December 
18,1991. 

ADDRESSEK  Petitions  for 
reconsideration  should  refer  to  the 
docket  number  and  notice  number  of  the 
notice  and  be  submitted  to: 
Administrator,  room  5220,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington, 
DG  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stan  Backaitis,  Office  of  Vehicle  Safety 
Standards,  NRM-12,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington.  DG 
20590,  (202)  366-4912. 
SUPPLEMENTARY  INFORMATION:  This 

notice  amends  part  572, 
Anthropomorphic  Test  Dummies,  to 
establish  specifications  and 
performance  criteria  for  a  dummy 
representing  a  6-year-old  child.  Ghild 
test  dummies  such  as  the  6-year-old  one 
enable  NHTSA  to  dynamically  test  child 
restraint  systems  in  a  manner  that  is 
both  measurable  and  repeatable.  The  6- 
year-old  dummy  will  help  NHTSA  and 
the  child  passenger  safety  community 
test  restraints  for  older  children  in  a 
fuller  and  more  uniform  manner. 
NHTSA  already  has  two  child 
dummies  specified  in  part  572  for  testing 
child  restraint  systems.  The  two 
dummies,  a  6-month-old  and  a  3-year- 
old  child  dummy,  are  used  to 
dynamically  test  restraint  systems  to  the 
requirements  of  Federal  Motor  Vehicle 


Safety  Standard  213,  Ghild  Restraint 
Systems  (49  GFR  571.213;  SS7.1,  7.2). 

Today's  final  rule  is  part  of  NHTSA's 
effort  to  add  to  the  child  dummies 
specified  in  part  572.  In  addition  to 
proposing  specifications  for  the  6-year- 
old  dummy.  NHTSA  has  proposed  a  9- 
month-old  child  dummy  (54  FR  53425; 
December  21. 1989).  and  intends  to 
propose  a  newborn  infant  dummy. 
NHTSA  plans  to  initiate  rulemaking  on 
the  desirability  of  amending  Standard 
213  to  specify  the  use  of  these  additional 
dummies  in  compliance  tests.  Whether 
and  how  to  proceed  with  such 
rulemaking  will  be  decided  after 
NHTSA  adds  the  new  dummies  to  part 
572. 

Summary  of  the  Final  Rule 

The  specifications  for  the  6-year-old 
dimimy  (commercially  known  as 
SA106G)  consist  of  a  drawing  package 
that:  Shows  the  component  parts,  the 
subassemblies,  and  the  assembly  of  the 
complete  dummy;  defines  materials  and 
material  treatment  process  of  all  the 
dummy's  component  parts:  and  specifies 
the  dummy's  instrumentation  and 
instrument  installation  methods.  The 
specifications  also  include  a  set  of 
master  patterns  for  all  molded  and  cast 
parts  of  the  dummy.  Those  patterns 
make  possible  the  rapid  reproduction  of 
those  parts.  In  addition,  there  is  a  user's 
manual  containing  disassembly, 
inspection,  and  assembly  procedures, 
and  a  dummy  drawing  list.  These 
drawings  and  specifications  ensure  that 
the  dummies  will  vary  little  from  each 
other  in  their  construction. 

The  dummy  is  capable  of  being 
instrumented  with  accelerometers  for 
measiu%ment  of  accelerations  in  the 
head  and  chest  during  dynamic  testing. 
The  rule  specifies  the  manner  and 
location  of  instrumentation  installation 
to  reduce  variability  in  measurements 
resulting  from  differences  in  location 
and  mounting.  In  addition,  the  rule  has 
provisions  for  mounting  load  cells  in  the 
femurs  to  measure  impact  forces 
transmitted  through  the  knees. 

Impact  performance  criteria  serve  as 
calibration  checks  and  further  assure 
that  the  dummy  is  appropriately 
assembled,  adjusted  and  instrumented 
for  repeatable  impact  response.  The 
dummies  are  equipped  with 
photographic  targets  attached  to  the 
head  and  knees  to  facilitate  the 
recording  of  its  kinematic  motions. 

Drawings  and  specifications  for  the 
dummy  are  available  for  examination  in 
Docket  78-09  in  NHTSA's  Docket 
Section.  Gopies  of  those  materials  and 
the  user's  manual  can  be  obtained  form 
Reprographic  Technologies,  1111 14th 
Street,  NW.,  Washington.  DG,  20005, 


telephone  (202)  628-6667  or  (202)  408- 
8789.  In  addition,  patterns  for  all  cast 
and  molded  parts  are  available  for  loan 
from  NHTSA's  Office  of  Vehicle  Safety 
Standards. 

Background 

NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  the  6- 
year-old  dummy  on  April  6, 1989  (54  FR 
23901).  The  agency  explained  in  the 
NPRM  that  the  proposed  test  dununy  is 
base  don  a  Humanoid  Systems  (now 
First  Technologies,  Inc.)  6-year-old  child 
dummy.  The  proposed  dummy  was 
chosen  over  other  available  test 
dummies  that  represent  a  6-year-old 
.  child:  The  Alderson  Research 
Laboratories  dummy,  the  Sierra 
Engineering  dummy,  and  the  TNO  P-6 
dummy  used  by  Economic  Gommission 
for  Europe  (ECE)  countries.  These 
dummies  were  evaluated  by  NHTSA 
and  found  unsuitable  for  the  reasons 
fully  discussed  in  the  NPRM. 

The  agency  determined  that  the 
SA106G  dummy,  which  in  general 
concept  is  a  reduced  version  of  the  50th 
percentile  Hybrid  II  test  dummy 
(referenced  in  49  GFR  part  572,  subpart 
B),  was  suitable  as  produced  by  its 
manufacturer  in  most,  but  not  all 
aspects.  For  example,  the 
anthropometric  measurements 
compared  well  with  a  50th  percentile  6- 
year-old  child.  However.  NHTSA  found 
that  the  dummy's  head,  neck,  chest  and 
lumbar  spine  needed  some  minor 
modifications  to  give  more  human-like 
(biofidelic)  responses  during  dynamic 
tests.  At  the  request  of  NHTSA. 
Humanoid  adjusted  the  dummy  and 
made  some  minor  modifications  to 
achieve  the  sought-after  dynamic  impact 
responses. 

The  agency  issued  the  proposal 
because  NHTSA  believed  a 
standardized  e-year-old-dummy  is 
necessary  to  obtain  better  information 
about  the  protection  afTorded  by  child 
restraints  to  an  under-examined  child 
age/size  group.  Having  a  series  of  child 
dummies  representing  a  fuller  range  of 
ages/sizes  is  important  because  the 
ability  of  a  restraint  to  protect  a  child 
depends  in  part  on  the  size  of  that  child. 
A  child  restraint  is  designated  by  its 
manufacturer  as  being  suitable  for  use 
by  children  of  particular  specified  sizes 
and  weight.  For  example,  an  infant  seat 
may  be  designated  for  newborns  to 
about  20  pounds;  a  convertible  seat, 
from  birth  to  about  40  pounds;  and  a 
booster  seat,  from  about  40  to  60 
pounds.  Booster  seats  are  commonly 
tested  with  the  3-year-old  (33  pounds) 
test  dummy,  because  that  dummy  is  the 
larger  of  the  two  dummies  currently 
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specified  m  part  572.  While  booster 
seats  are  useful  for  restraining  children 
who  have  aatgrown  a  convertible  or 
toddler  seat  bat  who  cannot  be  properly 
restrained  by  the  vehicle's  belts,  not 
enough  is  known  about  the  ability  of  all 
booster  seats  and  other  designated 
restraint  systems  to  provide  adequate 
crash  protectioa  to  childreii  older  and 
larger  than  a  3-year-old. 

This  rulemaking  responds  in  part  to 
the  desire  expressed  through  the  years 
by  the  safety  community  for  the  agency 
to  explore  the  issues  concerning  the 
protection  of  these  older  children.  In  a 
1986  Standard  Z13  rulemakmg. 
commenters  voiced  the  concern  that  the 
shields  on  shield-type  booster  seats 
were  too  smaS  to  protect  an  older 
child's  bead  aad  upper  body  in  a  crash. 
In  a  final  report  issued  in  1988.  the 
agency  reported  results  of  dynamic  tests 
of  short-shield  booster  seats.  The  test 
data  showed  that  when  the  seats  were 
tested  with  a  6-year-old  dummy,  some 
performance  measnrements  exceeded 
the  maximnm  values  permitted  by 
Standard  213  for  restraints  tested  with 
the  3-year-old  dmnmy.  ("Evaluation  of 
the  Performartce  of  Child  Restraint 
Systems,"  DTNH22-82-A-47046.) 

The  need  for  testing  child  restraints 
with  child  sarrogates  representing  low. 
middle  and  upper  weight  ranges  was  a 
concern  echoed  in  1988  at  two  public 
meetinfs  on  child  passenger  safety.  (See 
53  PR  24934.  June  28. 198a  and  Docket 
88-11.)  A  number  of  commenters 
suggested  that  the  sarrogates  would 
enooorsge  the  development  of  child 
restraint  systems  that  safely  perform  for 
the  largest  practical  range  of  weights. 
NHTSA  issued  the  April  1989  proposal 
in  the  belief  that  specifying  a  6-year-old 
dunnny  is  a  step  in  that  direction. 

Comments  on  the  NPRM 

NHTSA  received  comments  on  the 
proposal  from  Chrysler  Motors,  the 
insurance  Institute  for  Highway  Safety. 
General  Motors  Corporation  (CM).  Ford 
Motor  Company,  and  Volvo  Cars  of 
North  America.  AD  the  commenters 
generally  supported  establishing 
specifications  for  a  6-year-old  child  lest 
dummy  for  testing  child  seats.  However. 
Ford  and  CM  expressed  concerns  about 
particular  aspects  of  the  proposed 
NHTSAyHumanoid  dummy. 

After  reviewing  the  comments  on  the 
NPRM,  NHTSA  conducted  additional 
sled  and  component  testing  of  the  test 
dummy  to  address  the  issues  raised  in 
the  comments.  (Technical  Support  to 
the  Six-Year-Old  Dummy  NPRM.  VRTC- 
80-0161.  October  1990.")  This  notice 
refers  to  these  additional  tests  as  the 
"post-NPRM"  tests.  Six  sled  tests  were 
performed  using  the  specified  dummy 


restrained  in  two  types  of  booster 
restraint  syslems.  The  boosters  were 
designed  for  use  with  either  the  vehicle's 
three-point  belt  system  or  lap-belt  only. 
A  number  of  dummy  components  were 
also  tea  tad,  including  necks,  lumbar 
spines  nad  abdominal  inserts.  This  final 
rule  is  based  on  the  data  discussed  in 
the  NPRM.  data  and  information 
submitted  in  the  comments,  and  data 
from  the  post-NPRM  sled  and 
component  test  progiam. 

Biofidelhy 

Ford  and  GM  believed  that  the 
NHTSA /Hnmanoid  dummy  lacks 
biofideUty.  (Biofidelity  refers  to  how 
well  a  test  dummy  duplicates  the 
responses  of  a  human  in  an  impact.]  GM 
said  that  it  obtained  two  Humanoid  6- 
year-oM  dummies  in  1987  that  had  the 
same  basic  design  as  the  NHTSA/ 
Humanoid  dummy.  GM  said  that,  based 
on  its  tests  of  one  of  the  dummies  in  belt 
restraint  systems  and  on  "the  dummy's 
development  history,"  the  dummy  lacks 
a  reasonable  and  appropriate  level  of 
biofidelity.  GM  believed  that  the 
dummies  upon  which  the  NHTSA/ 
Humanoid  dummy  is  based,  the  Hybrid- 
II  and  the  3-year-old  dummy  (49  CFR 
part  572.  subparts  B  and  C),  lack 
sufficient  biofidelity  GM  also  said  there 
were  "mherent  limitations  of  the  dummy 
design  that  limited  the  benefit  of  the 
information  the  dummy  provided  in 
testing."  The  commenter  said  that  the 
dummy's  pelvis  hindered  assessment  of 
a  child's  "submarining"  out  of  a  child 
restraint,  because  the  pelvis  design  is 
that  of  a  standing  child.  (Submarining 
refers  to  a  child  sliding,  feet  first, 
forward  and  under  a  restraining  belt 
during  a  crash.)  In  addition,  GM  said 
that  the  dummy  is  "not  sophisticated 
enough  to  permit  other  important  injury 
assessment  (e.g.,  neck  injury)." 

Ford  was  concerned  about  the 
dummy's  thorax  and  neck.  Ford  said 
that  the  proposed  thorax  limitation  of  60 
g's  is  based  on  repeatability  and 
reproducibility  studies  rather  than  on 
biomechanical  data  from  children.  The 
commenter  said  that  the  dummy's  ribs 
were  not  designed  to  account  for  the 
lower  stiffness  that  child  ribs  have 
compared  to  an  adult.  Ford  believed  the 
dummy's  neck  lacks  biofidelity  because 
the  neck  is  scaled  from  the  neck  of  the 
Hybrid-ll  dummy.  whicK  Ford  believes, 
is  not  human-like.  The  commenter  said 
that  "the  tack  of  child-like  biofidelity 
would  result  in  incorrect  dummy  head 
excursions  and  overall  dummy 
kinematics,  which  could  lead  to  child 
restraint  system  designs  which  ntet 
excursion  criteria  for  the  dummy,  but 
were  not  pnMective  of  children." 


Based  on  their  belief  that  the  NHTSA/ 
Humanoid  dummy  is  not  sufficiently 
human-like.  Ford  and  GM  suggested  that 
the  dummy  should  be  discarded  in  favor 
of  a  new  6-year-(dd  child  dummy  that  is 
being  developed  at  Ohio  State 
University  (OSU).  The  OSU  dummy  is 
based  on  the  Hybrid-Ill  SOth  percentile 
adult  male  dummy,  which  Ford  and  GM 
believed  has  a  better  biomechanical 
basis  for  its  frontal  impact  responses 
than  the  Hybrid-II  dummy.  Ford  said 
that  OSU  has  improved  the  biofidelity  of 
the  child  dummy's  thorax  by  established 
scaling  techniques  from  the  SOth 
percentile  adult  male  Hybrid-Ill  dummy. 
With  respect  to  the  neck,  the  commenter 
said  that  the  response  of  the  Hybrid-in 
neck  is  closer  to  human  neck  response 
than  is  the  Hybrid-ll  neck.  Ford  and  GM 
suggested  that  NHTSA  should  delay 
adding  specifications  for  a  6-year-old 
child  dummy  until  the  OSU  program  is 
completed  and  the  Hybrid-Ill  child 
dummy  is  evaluated. 

NHTSA  believes  that  the  proposed 
SA106C  dummy  is  an  appropriate  child 
surrogate  for  establishing  the  adequacy 
of  a  designated  restraint.  CM  objected 
to  the  dummy  because  the  surrogate's 
design  specifications  and  performance 
requirements  are  similar  in  type  to  the 
pari  572  3-year-old  dummy.  CM 
expressed  a  general  objection  to  the  3-j 
year-old  dummy,  stating  that  "the  ' 

history  of  (that  dummy's)  development! 
indicates  to  us  that  it  also  lacked  ' 

biofidelity  *  *  •,"  without  elaborating  I 
on  the  statement.  By  way  of  background 
information,  the  agency  notes  that 
Humanoid  based  the  development  of 
specifications  for  the  SAlOOC  dummy  on 
those  of  the  3-year-old  dummy,  and  also 
integrated  the  best  available 
anthropometric  mass  distribution  and 
motion  range  data  appropriate  for  that 
age  population.  The  impact  responses 
take  into  account  die  larger  masses  and 
longer  limbs  of  a  8-year-old,  and  the 
differences  in  neck  and  spine  stiffness 
and  in  the  mass  to  stiffness  ratio  of  the 
thorax.  The  specifications  for  the 
SAloeC  dummy  also  adjust  the  head 
skin  and  flesh  relative  to  the  mass  of  the 
skull  to  produce  the  required  impact 
response. 

The  agency  believes  the  3-year-old 
child  dummy  was  an  appropriate 
starting  base  for  the  6-year-old  dummy. 
The  3-year-oId  dummy  has  been 
considered  a  valid  child  surrogate  for 
child  restraint  testing  for  over  a  decade. 
GM  did  not  provide  any  information  to 
support  its  claim  that  the  3-year-old 
dummy  lacks  biofidelity  or  is  otherwise 
inadequate  for  the  evaluation  of  child 
restraint  systeias. 
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The  accelerometers  in  the  head  and 
chest  of  the  SA106C  are  of  the  same 
class  as  in  the  heaa  and  chest  of  the  3- 
year-old.  NtfTSA  does  not  know  of  any 
reason  why  the  injury  assessment 
parameters  recorded  by  the  3-year-old 
child  surrogate  would  be  inappropriate 
for  the  6-year-old  dummy.  The  design  of 
the  SA106C  dummy,  by  virtue  of  having 
correct  anthropometry,  mass 
distribution  and  correct  motion  ranges 
between  body  segments,  ensures  that 
the  dummy  will  load  the  system  as  a  6- 
year-old  child  would,  with  appropriate 
inertial  forces  and  in  proper  kinematic 
sequence.  If,  in  a  crash  test,  the 
specified  injury  limits  were  exceeded,  it 
would  be  reasonable  to  assume  that  the 
6-year-old  dummy  loaded  the  restraint 
system  with  enough  severity  to  injure  a 
real  world  child  occupant. 

The  accelerometer  data  provide  useful 
information  on  how  the  restraint  system 
responds  to  impact  loading.  In  the  post- 
NPRM  dynamic  tests,  the  dummy 
showed  an  excellent  abihty  to  correlate 
excessive  head  excursions  and  high  HIC 
values.  See  Table  13  of  VRTC-80-0161. 
October  1990. 

Ford  and  GM  might  be  correct  that  the 
Hybrid-Ill  type  6-year-old  dummy 
(which  has  yet  to  be  completed  and 
evaluated)  might  eventually  have 
potential  advantages  over  the  NHTSA/ 
Humanoid  dummy  in  the  number  of 
parameters  the  dummies  can  measure. 
However,  NHTSA  does  not  believe  that 
this  rulemaking  should  be  delayed  to 
further  consider  the  potential 
advantages  of  future  dummies.  The 
SA106C  dummy's  ability  to  measure 
HIC,  chest  acceleration  and  femur  loads, 
and  its  ability  to  replicate  the  impact 
motions  and  excursions  of  a  child  in  a 
crash  are  sufficient  to  provide  valid 
assessment  of  the  injury  potential  of 
child  restraint  systems  in  a  reliable 
manner.  Since  the  SA106C  dummy  is 
ready  now,  and  a  Hnal  rule  specifying 
the  dummy  will  help  improve  safety,  the 
agency  believes  it  is  appropriate  to 
proceed  with  adding  the  dummy  to  part 
572.  NHTSA  intends  to  evaluate  the 
Hybrid-Ill  type  6-year-old  dummy  after 
the  dummy's  design  and  development 
are  completed  and  the  dummy  is 
commercially  available. 

Repeatability 

Ford  commented  that  the  test  report 
referenced  in  the  NPRM  appeared  to 
show  that  the  NHTSA/Humanoid 
dummy  provides  repeatable  results  in 
sled  and  calibration  tests.  (Repeatability 
refers  to  the  reproduction  of  impact 
responses  for  the  same  dummy.) 
However.  Ford  said  that  some  of  the 
sled  test  head  and  chest  data  have  pulse 
shapes  that  are  not  "unimodal." 


("Unimodal"  refers  to  an  acceleration- 
time  curve  that  has  only  one  prominent 
peak  and  a  smooth  transition  from 
initiation  of  acceleration  to  peak  and 
from  peak  to  end  of  acceleration.  Sharp, 
extremely  short-time  signal  disturbances 
in  the  curve  are  called  "spikes."  A 
unimodal  curve  suggests  a  single 
causative  force  acting  on  the  dummy's 
head,  while  the  presence  of  a  8pike(s) 
superimposed  on  a  unimodal  curve  may 
suggest  the  possibility  of  either  multiple 
forces  acting  on  the  head,  or  other  types 
of  data  distortions.  Some  of  the 
distortions  may  be  caused  by  non-crash 
events,  such  as  electrical  interferences, 
static  discharges,  amplifier  missettings, 
overloaded  sensors,  etc.  They  also  may 
be  of  mechanical  origin.  These  non- 
crash  spikes,  if  they  occur  during  the 
crash  event  and  cannot  be  removed  by 
appropriate  filtering,  may  complicate  the 
dummy's  ability  to  provide  useful  data.) 

Ford  asked  whether  the  spikes  it  had 
noted  in  the  data  were  noise,  or  whether 
they  were  caused  by  a  crash  event. 
NHTSA  conducted  12  sled  tests  in  the 
post-NPRM  program  to  study  the 
acceleration-time  curves.  In  impacts  of  a 
3-point  belt  restrained  dummy,  spikes 
occurred  in  the  head  and  chest 
acceleration  signals  in  the  64  to  68 
millisecond  range,  and  were  caused  by 
the  dummy's  chin  impacting  the  chest. 
Chin  to  chest  impacts  have  also  been 
observed  with  the  part  572  adult 
dummies.  The  spike  in  the  6-year-old 
dummy  data  raised  the  Head  Injury 
Criterion  (HIC)  value  only  by  about  30 
points  in  an  average  response  of 
approximately  500  HIC.  The  chest 
response  was  not  affected  by  this  small 
impact  response  distortion. 

"The  agency  does  not  believe  that  the 
spikes  caused  by  the  chin  to  chest 
impacts  negatively  affect  the  dummy's 
usefulness  as  a  child  restraint  system 
test  device.  The  chin-to-chest  contacts 
only  occurred  with  3-point  belts,  and  not 
with  booster  seats  and  other  child 
restraint  systems.  Moreover,  even  with 
3-point  belt  systems,  the  spike  appears 
to  be  of  negligible  consequence  because 
it  increases  what  seems  to  be  relatively 
low  HIC  numbers  by  only  a  small 
amount.  Of  course,  the  agency  will  take 
appropriate  action  to  address  problems 
with  the  data  spikes  if  they  occur  and 
arc  critical  in  the  resolution  of  the 
problem. 

Reproducibility 

GM  said  that  it  did  not  conduct 
performance  calibration  tests  on  its 
second  dummy  to  evaluate 
reproducibility.  ("Reproducibility"  refers 
to  the  variation  of  dummy  responses 
among  different  dummies.)  However, 
GM  asked  about  apparent  "larger  than 


desirable  *  *  *  dispersions  in  some  of 
the  dummy-to-dummy  performance 
measurement  comparisons"  that  the 
commenter  noted  in  a  report  referenced 
in  the  NPRM.  ("Establishment  of  the 
Repeatability  of  Performance  of  the  Six- 
Year  Old  Child  Test  Dummies,"  DOT  HS 
806-741.  September  1984.)  GM  said  that 
the  report  shows  that  some  coefficients 
of  variation  were  greater  than  10 
percent. 

The  data  in  question  were  generated 
when  NHTSA  tested  four  test  dummies. 
The  data  showed  that  the  results  for  five 
dummy  parameters  (head  acceleration, 
chest  acceleration,  femur  load,  neck 
bending,  and  lumbar  spine  bending) 
were  reproducible  within  11.6  percent. 
As  noted  in  the  NPRM.  those  test  results 
compare  favorably  with  the 
performance  of  the  3-year-oId  dummy 
and  adult  part  572  subpart  B  dummy. 
NHTSA  believes  the  11.6  percent 
variability  is  within  the  acceptable 
bounds  of  performance  of  other 
dummies.  NHTSA  also  expects  the 
variability  to  improve  once  the  dummy 
is  built  in  volume  from  production 
tooling. 

Calibration  Procedures  I 

Head/Neck  \ 

CM  said  that  the  procedure  for 
locating  the  test  probe  relative  to  the 
impact  point  on  the  dummy  forehead 
should  be  clarified,  because  as  written, 
the  probe  contacts  the  dummy's  nose 
and  not  its  forehead. 

The  agency  agrees.  GM's  comment 
was  confirmed  in  NHTSA's  post-NPRM 
testing.  The  impactor  location  problems 
were  caused  by  conflicts  in  definitions 
of  the  "Z"  axis  (inferior-superior)  of  the 
dummy's  head.  In  one  section  of  the 
NPRM  (S  572.52(c)(2)(i)).  the  Z  axis  was 
described  as  the  longitudinal  centerline 
of  the  skull  anchor,  while  in  another 
(Figure  8C-1  in  the  NPRM.  now  Figure 
40),  it  was  described  as  the  tangent  line 
between  the  dummy's  back  and  the 
buttocks,  in  the  transverse  vertical 
plane.  The  head  test  procedure  calls  for 
the  test  probe  to  be  adjusted  so  that  Its 
longitudinal  centeriine  is  2.8±0.1  inches 
below  the  top  of  the  head  measured 
along  the  Z  axis.  When  the  probe  is 
positioned  according  to  the  first 
definition  of  the  Z  axis,  the  probe 
contacts  the  bridge  of  the  dummy's  nose 
before  it  hits  the  forehead. 

The  agency  believes  the  problem  will 
be  corrected  by  slight  revisions  to  the 
procedure.  The  probe  is  properly 
positioned  using  the  Z  axis  described  in 
Figure  40.  Accordingly,  NHTSA  has 
removed  the  words  "longitudinal  cenlpr 
line  of  the  skull  anchor"  from 
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§  572.72[c}(tJ[i).  (f  572.52  of  the  ^4PRM.) 
Further,  the  impact  location  is  changed 
from  2.8±0.1  to  2.7±0.1  inches  below 
the  top  of  the  head.  Ateo,  I  572.52(cKS) 
of  the  NPRM  has  been  removed  That 
section  had  specified  that  the  dummy 
should  be  adjusted  "so  that  the  surface 
area  of  the  fbrekead  immediateiy 
adjacent  to  the  projected  longitudinal 
center  Hne  of  the  test  probe  is  vertical." 
if  the  dummy  is  not  adjusted,  the  head  is 
forwaid  about  IS  de^ees,  which, 
together  witfi  the  other  changes  to  the 
dummy's  positioning  and  the  test 
procedure,  ensures  probe  contact  with 
the  forehead  aad  not  the  nose. 

As  mentioned  above,  CM  said  that 
there  was  variation  in  the  penduhim 
pulse  for  the  head-neck  calibration 
procedure.  CM  said  that  the  ability  to 
decelerate  the  pendulum  on  which  the 
head/neck  assembly  is  mounted 
appears  to  depend  on  the  number  of 
aluminum  hexcel  ceils.  CM  believed  that 
the  proper  deceleration  pulse  could  be 
obtained  most  of  the  time,  but  not  every 
time  using  27  cells.  CM  suggested 
NHTSA  improve  the  consistency  of 
obtaining  the  specified  deceleration. 

In  response  to  this  comment.  NHTSA 
tested  six  head-neck  assemblies  in  the 
post-NPRM  program.  Except  for  the 
decaying  portion  of  the  acceleration- 
time  curve  (T4-T1).  all  tests  showed  the 
pendidua  crash  pdse  to  be  highly 
repestable.  The  agency  could  not 
improve  the  T« — Tj  portion  of  the  curve, 
because  T4 — Tt  is  not  controlled  by 
either  the  type,  number  of  cells  or 
thickness  oif  the  heKcell.  However,  the 
agency  believes  that  allowing  for  more 
time  to  get  from  T«  to  Ti — from  "not 
more  than  4  milliseconds  (ms)"  to  "not 
more  than  6  ms" — would  address  the 
probleoi  of  the  repeatabdity  of  the 
deceleration  rate,  fai  all  of  NHTSA's 
tests.  T<  —  Ti  was  not  taore  than  6  ms. 
The  agency  does  not  believe  that  the 
change  would  have  any  significant 
effect  00  the  rotation  of  the  neck 
because  at  time  Ti.  nearly  all  of  the 
pendulum's  forward  translational 
motion  has  ceased. 

In  its  comneot  CM  said  that  its 
dummy  did  not  meet  the  proposed  peak 
neck  rotation  requirement,  and  surmised 
that  this  was  because  the  dummy's  neck 
may  have  stiffened  with  age. 

In  NHTSA's  post-NPRM  program,  the 
agency  found  that  most  of  the  necks 
rotated  less  than  the  amount  that  had 
been  specified  in  the  NPRM.  However, 
the  agency  does  not  want  to  specify 
more  f1exh>i1ity  of  the  neck  because  a 
more  flexible  neck  would  increase  the 
frequency  of  the  dummy  head-to-chesl 
impacts  in  dynamic  tests.  Instead,  the 
agency  has  changed  the  neck  rotation 
criteria  to  better  reflect  the  actual 


performance  of  the  dummy's  neck. 
Accordingly,  the  peak  rotation  angle  is 
changed  from  e3±6  to  78±«  degrees. 
and  the  time  specified  to  reach  60 
degrees  of  rotation  is  changed  from 
39±5.1  to  44  ±5  milliseconds. 

Thorax  Assembly 

GM  said  that  its  dummy  did  not  meet 
the  proposed  lateral  acceleration  Ihnit  of 
5g  for  the  thorax  assembly  in  pendulum 
tests.  CM  believed  that  the  inability  was 
due  to  resonances  in  the  thorax  lateral 
accelerometer.  (A  resonance  is  a  natural 
vibrational  stale  of  a  system  or  ■ 
subs>'6tem  (e.g..  an  accelerometer 
mount),  that  can  magnify  the 
acceleration  readings  of  the  test  dummy 
and  thus  prevent  accurate  measurement 
of  trae  accelerations.) 

NHTSA  found  in  its  post-NPRM 
testmg  that  there  was  evidence  of 
resonance  in  the  lateral  accelerometer 
signal.  However,  the  resonance  was  not 
great  enoagh  to  cause  the  lateral 
acceleration  to  exceed  5g,  after  being 
filtered  to  channel  class  180. 
Nevertheless,  the  agency  decided  to 
farther  minimize  the  effects  of 
resonartce  by  use  off  a  0.25  inch  thick 
pad  of  Ensolite  AL  material  placed 
between  the  dummy's  chest  flesh  and 
sternum,  which  is  used  routinely  in  other 
part  572  dummies.  A  specification  for 
the  pad  has  been  added  to  the  drawings 
for  the  dmrnny. 

The  Ensolite  pad  reduced  the  lateral 
accelerometer  ringing  problem  to  well 
below  the  specified  5g  response  limit. 
NHTSA  also  determined  that  the  pad 
had  the  effect  of  decreasing  the 
dummy's  peek  resvhant  spine 
accelerations  from  an  average  of  55g  to 
48g,  with  a  coefficient  of  variation  of  5.4 
percent,  fai  accoidanoe  with  that  change 
in  performance,  the  agency  has  adjasted 
speci5cations  for  the  peak  resultant 
accelerations  from  the  50g-60g  range,  to 
not  less  than  43g  and  not  more  than  53g. 

Femurs 

GM  said  that  its  dummy  generally  met 
the  proposed  femur  force  calibration 
performance  specifications.  However. 
CM  noted  that  in  one  of  its  initial  tests 
of  a  femur,  the  force  recorded  was 
below  the  minimum  proposed  in  the 
NPRM.  In  subsequent  tests,  the  force 
recorded  was  higher,  within  the 
proposed  corridor.  CM  believed  that  the 
low  impact  response  value  in  the  Hrst 
test  was  caused  by  excessive  clearance 
(a  loose  fit)  between  the  load  cells  and 
the  bolts  that  attach  the  load  cells  to  the 
femurs.  CM  believed  that  the  first 
impact  that  had  resulted  in  the  low 
response  value  may  have  closed  up  the 
clearance,  which  accounted  for  the 
higher  values  in  the  subsequent  tests. 


CM  suggested  that  asing  shoulder  bolts, 
rather  than  straight  shank  bolts  with 
threads  cut  all  the  way  to  the  bolt  head. 
may  remove  some  of  the  clearance  and 
produce  more  consistent  results. 

The  agency  has  not  experienced  the 
"clearance"  effects  in  Its  own  tests  and 
doesn't  believe  the  rule  need  to  require 
the  use  of  special  design  bolts.  If  low 
femur  values  are  widely  recorded  in  the 
future,  and  if  correcting  those  valties 
with  a  second  impact  is  determined  to 
be  undeshtible  or  Ineffective.  NHTSA 
will  consider  the  appropriateness  of 
specifying  the  above  noted  shoulder 
bolt*. 

Lumbar  Spine  aad  Abdomen 

Ford  believed  a  complex  lumbar  spine 
calibration  test  is  unnecessary  to 
measure  the  flexion  torque.  Ford  argued 
that  the  spine  can  vary  considerably  in 
stiffness  without  having  a  significant 
effect  on  the  kinematics  of  the  dummy's 
head  and  chest  because  bending 
moments  imposed  by  these  components 
during  impact  are  considerably  larger 
than  those  measured  In  quasi-static 
testing.  Ford  recommended  that  the  rule 
specify  a  simple  bench  test  of  the  spine 
assembly,  in  which  the  assembly  is 
rotated  in  00  degree  increments  and  a 
moment  is  applied  to  the  assembly  by 
applying  a  force  at  the  end  of  an  arm. 
"This  would  ensure  that  the  spine  has 
neither  internal  structural  cracks  nor 
excessive  deviations  from  nominal 
characteristics." 

The  agency  believes  the  proposed 
lumbar  spine  stiffness  test  should  be 
retained  in  the  rule.  The  importance  of 
differences  in  spiae  stiffness  on  a 
dummy's  bending  kinematics  is 
probably  reduced  when  the  spine  is 
subjected  to  the  considerable  forces 
generated  by  the  head  and  chest  in  a 
crash  test  However,  NHTSA  has 
observed  that  spine  stiffness  is 
important  to  enable  the  dummy  to  sit 
properly  upright  during  its  set-up  with 
the  car  seat  and  also  during  the  instant 
prior  to  impact  The  stiffness 
requirement  would  make  the  dummy 
easier  to  use  in  the  laboratory  in  a 
uniform  manner.  Also,  NHTSA  has 
observed  that  spine  stiffness  is 
important  for  controlling  the  rotational 
kinematics  around  the  vertical  axis  of 
the  dummy's  upper  torso  relative  to  the 
lower  torso.  Thus,  a  spine  stiffness  test 
would  help  ensure  consistency  in 
rotational  kinematics  in  dynamic  tests, 
which  may  have  a  positive  effect  on  the 
dummy's  overall  repeatability  and 
reproducibility. 

The  spine  stiffness  test  procedure 
proposed  in  the  NPRM  is  based  on  the 
lumbar  spine,  abdomen  and  pelvis 
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specifications  for  the  already  existing  3- 
year-oid  child  dummy  (48  CFR  572.10). 
Since  NHTSA  is  not  aware  that  the  test 
is  unduly  burdensome  or  problematic  for 
the  3-year-old.  the  agency  has  adopted 
that  test  procedure  also  for  the  SAlOOC 
dummy. 

CM  suggested  that  the  abdominal 
insert  should  be  softer  than  the 
proposed  insert  to  allow  the  dummy  to 
bend  more.  However.  CM  did  not 
provide,  and  NifTSA  is  not  aware  of, 
any  information  showing  the  superiority 
of  one  level  of  abdominal  softness  over 
another. 

The  design  of  the  abdominal  insert 
and  the  material  selection  are  based  on 
the  Hybrid-U  dummy.  The  insert's 
purpose  is  to  fill  the  space  between  the 
ribcage  and  the  pelvic  bone  with  a 
reasonably  flexible  medium,  that  would 
provide  some  support  for  the  belt 
system,  help  retain  the  alignment 
between  upper  and  lower  halves  of  the 
torso,  and  provide  the  least  resistance  to 
flexion  between  the  two  torso  halves 
around  the  lumbar  spine.  The  proposed 
abdominal  insert  meets  those  goals. 

Foot  Support 

During  dummy  calibration  tests, 
NHTSA  observed  that  the  12.7  inches 
floor  plane  was  too  low  to  support  the 
feet  of  the  seated  dummy  as  specified  in 
Figure  44  (Figure  6C-4  in  the  NPRM).  To 
assure  that  the  dummy's  feet  rest  on  the 
floor  as  specified  in  the  calibration 
procedure,  the  floor  plane  elevation  is 
changed  to  11  inches. 

instrumentation 

Ford  suggested  that  NHTSA  modify 
the  specifications  for  the  dummy's 
accelerometers  to  make  them 
"comparable  to  the  specifications  for  the 
Hybrid-U  and  Hybrid-Ill 
accelerometers."  The  proposed 
specifications  call  for  a  two-arm 
piezoresistive  bridge  in  the 
accelerometer.  which  Ford  said  would 
be  incompatible  with  the  Ford  On-board 
Data  Acquisition  Systent  Ford 
suggested  that  the  rule  specify  a  four- 
arm  bridge,  to  facilitate  compatibility 
with  the  Ford  system. 

NHTSA  declines  to  make  the 
suggested  changes,  in  order  to  avoid 
further  complications  of  the  already 
very  complex  accelerometer  and 
instrumentation  specifications  issues. 
All  of  the  agency's  evaluations  of  the 
SA106C  dummy  were  carried  out  with 
the  designated  accelerometer  system. 
Further,  given  that  the  same  sensors  are 
specified  for  use  in  the  part  572  3-year- 
old  dummy,  NHTSA  knows  that  the 
designated  aenors  will  perform 
satisfactorily  in  dynamic  tests,  it  is 
unclear  why  Ford  would  experience 


hardship  with  the  accelerometer  system 
for  the  6-year-old  when,  to  the  agency's 
knowledge.  Ford  does  not  have  a 
problem  with  the  same  sensor  system 
specified  for  the  3-year-old  child 
dummy.  The  agency  also  points  out  that 
a  manufacturer  may  use  a  different 
sensor  system  if  it  so  chooses.  If  in  fact 
the  manufacturer's  preferred  system 
produces  the  same  test  results  as  the 
specified  system,  as  is  the  case  for  the 
four-arm  versus  two-arm  bridge 
systems,  there  appears  to  be  no 
compelling  need  to  specify  the 
manufacturer's  preferred  system  in  the 
regulation.  1 

Other  Issues 

Anthropometry  Values 

Ford  noted  that  the  anthropometric 
values  provided  in  Safety  Standard  208. 
Occupant  Crash  Protection  (49  CFR 
571.208)  for  a  6-year-old  child  differ 
slightly  from  the  values  provided  in  the 
NPRM  for  the  NHTSA/Humanoid 
dummy.  Ford  believed  the  values  should 
be  consistent  to  avoid  confusion. 

The  commenter  is  correct  that  there 
are  small  differences  in  the  hip  breath, 
hip  circumference  and  waist 
circumference  measurements  provided 
in  the  NPRM  and  in  Standard  208.  The 
NPRM  dimensions  (hip  circumference 
smaller  by  1.8  inches,  waist  by  0.7 
inches)  generally  specify  a  slightly  more 
slender  dummy  torso.  NHTSA  plans  to 
update  the  Standard  208  dimensions  in  a 
separate  rulemaking. 

Pelvis 

NHTSA  concurs  with  GM  that  the 
NHTSA/Humanoid  dummy's  pelvis 
does  not  appear  to  realistically  assess 
the  submarining  potential  of  a  lap  belt 
system.  This  is  because  there  is  a  gap  at 
the  pelvis-femur  juncture  into  which  the 
lap  belt  can  wedge.  The  agency  does  not 
believe  the  gap  will  be  a  problem  for 
testing  child  restraints,  because  shield- 
type  restraints  and  "Y"  harnesses  do  not 
wedge  into  the  gap.  For  those  restraint 
systems  that  use  lap  belts  or  three-point 
belt  restraints  to  contain  the  child 
dummy,  an  apron-like  shield  covering 
the  gap  can  be  used  to  prevent  the  lap 
belt  from  becoming  wedged  into  the 
pelvis-femur  gap. 

Air  Bag  and  Pedestrian  Safety 

Fold  believed  that  the  SA106C  dummy 
should  not  be  used  to  evaluate  the 
performance  of  passenger  air  bag 
systems  because  the  dummy  is  not 
sensitive  enough  to  detect  forces  that 
could  harm  a  child.  The  commenter 
believed  that  the  Hybrid-Ill  based 
dummy  would  also  lack  specialized 
instrumentation  needed  to  evaluate  the 


performance  of  air  bag  systems.  The 
commenter  also  expressed  concern 
about  the  use  of  the  NHTSA/Humanoid 
dummy  in  pedestrian  research. 
According  to  Ford,  the  dummy's  thorax 
is  not  biofidelic  in  frontal  or  lateral 
impacts  and  tin  tegs  lack 
instrumentation  to  measure  knee  and  leg 
bending  moments. 

NHTSA  anticipates  using  the  dummy 
for  child  restraint  testing  purposes  only. 
The  next  step  in  the  agency's 
rulemaking  plan  for  the  dummy  is  to 
consider  wrhether  to  amend  Standard 
213  to  require  use  of  the  dummy  in 
compliance  testing.  Ford's  comments  on 
how  the  dummy  should  or  should  not  be 
used  are  premature  and  are  not  germane 
to  today's  final  rule.  . 

Harmonization  j 

Ford  stated  that  international 
harmonization  would  be  furthered  by 
adopting  the  Hybrid-Ql  type  6-year-old 
(OSU)  dummy.  According  to  the 
commenter.  while  the  BCE  6-year-old 
dummy  has  biofidelic  limitations,  "a 
common  ground  for  harmonization  could 
be  provided  by  specifying  the  Ohio  State 
6-year-old  child  dummy," 

NHTSA  does  not  understand  why 
Ford  believes  the  OSU  dummy  would 
further  harmonization.  In  any  event,  If 
information  becomes  available  that 
shows  that  the  OSU  dummy  will  benefit 
harmonization,  the  agency  will  give  this 
matter  further  consideration. 

Terminology 

NHTSA  is  amending  "unimodal"  as 
defined  in  §  572.4(c)  to  apply  the  term  to 
subpart  I.  the  specifications  for  the  6- 
year-old  dummy.  "Unimodal"  means  an 
acceleration-time  curve  that  has  only 
one  prominent  peak.  Subpart  I  uses  the 
term  "unimodal"  in  a  fashion  similar  to 
the  way  it  is  used  in  subpart  C,  the 
specifications  for  the  3-year-old  child 
dummy.  That  is.  both  specify  that  the 
acceleration-time  curve  for  the  head 
assembly  test  is  "unimodal  at  or  above 
the  50g  level"  and  for  the  thorax 
assembly  test  "unimodal  at  or  above 
the  30g  level."  However.  S  572.4(c) 
apphes  by  its  terms  only  to  subpart  C. 
Tliis  amendment  applies  the  term  to 
both  subparts  C  and  L 

Rulemddng  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulationj  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  costs  and 
other  factors  associated  with  this  rule, 
and  concludes  that  this  rule  is  neither 
major  within  the  meaning  of  Executive 
Order  12291  nor  significant  within  the 
meaning  of  the  Department  of 
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Transportation's  regulatory  policies  and 
procedures. 

The  speciflcations  established  by  this 
final  rule  are  intended  to  facilitate  the 
evaluation  of  crash  protection  afforded 
to  children  of  the  height  and  weight  of 
an  average  6-year-old.  The  dummy  will 
provide  better  test  data  on  protection  of 
older  children  (approximately  4  through 
8  years  old)  than  any  other  currently- 
specified  part  572  child  dummies. 
Today's  final  rule  does  not  require  any 
manufacturer  to  produce  or  use  the 
dummy.  Further,  it  does  not  specify  the 
use  of  that  dummy  by  the  agency  in 
Standard  213  compliance  testing.  The 
agency  will  not  undertake  such  use 
without  first  thoroughly  evaluating  and 
discussing  such  use  and  its  costs  and 
other  impacts  and  seeking  public 
comments  in  a  separate  rulemaking. 

The  1991  price  of  an  uninstrumented 
SA106C  dummy  is  $15,350.  (The 
currently  specified  3-year-old  dummy 
costs  about  $10,840.)  Since  the  dummy  is 
designed  to  be  reusable,  its  cost  can  be 
amortized  over  a  number  of  tests. 
Adopting  the  6-year-old  dummy 
specifications  would  impose  no 
requirements  on  vehicle  or  child 
restraint  manufacturers,  and  would 
result  only  in  a  nominal  cost  increase  in 
products  if  manufacturers  choose  to  test 
with  the  device.  For  these  reasons,  the 
agency  has  determined  that  the 
economic  effects  of  the  proposed 
amendments  are  so  minimal  that  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  small  entities.  The 
SA106C  dummy  is  commercially 
available  from  First  Technology  Safety 
Systems  in  Plymouth.  Michigan,  which  is 
currently  the  sole  manufacturer  of  this 
dummy.  Adopting  the  dummy  into  part 
572  will  have  no  impact  on  the 
manufacturers  of  motor  vehicles  or 
restraint  systems,  since  the  dummy  is 
not  required  in  any  compliance 
requirements  in  this  rulemaking.  If  and 
when  the  SA106C  dummy  is  adopted  for 
Standard  213  testing,  there  would  not  be 
a  significant  impact  on  a  substantial 
number  of  small  entities,  because 
NHTSA  anticipates  that  only  nine  to  15 
dummies  would  be  procured  in  the  first 
year,  with  replacements  of  only 
approximately  three  dummies  every 
year  thereafter.  NHTSA  believes  this 
number  is  so  small  that  it  would  be 
unlikely  that  other  companies,  including 
small  businesses,  would  find  production 
of  this  dummy  profitable.  NHTSA  also 


believes  that  use  of  the  dummy  would 
not  affect  the  sales  or  use  of  other 
currently-specified  part  572  child 
dummies,  since  the  latter  ones  would 
continue  to  be  used  in  testing  child 
restraint  systems.  Small  organizations 
and  small  governmental  jurisdictions 
that  deal  with  automotive  child  safety 
will  not  be  significantly  affected  since 
the  rule  will  not  affect  the  purchase 
price  of  child  restraint  systems.  In  view 
of  the  above,  the  agency  has  not 
prepared  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Regulatory  Information  Number 

A  regulatory  information  number 
(RIN]  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Fart  572 

Motor  vehicle  safety.  Incorporation  by 
reference. 

In  consideration  of  the  foregoing. 
NHTSA  amends  49  CFR  part  572  as 
follows: 

PART  572— (AMENDED] 

1.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403.  and 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Subpart  A  is  amended  by  revising 
§  572.4(c)  to  read  as  follows: 

§  S72.4    T«rmlnok>gy. 

•        *        •        *        • 

(c)  The  term  "unimodal,"  when  used 
in  subparts  C  and  I,  refers  to  an 
acceleration-time  curve  which  has  only 
one  prominent  peak. 


3.  Subpart  I.  consisting  of  SS  572.70 
through  572.78.  is  added  to  read  as 
follows: 

SubfMrt  I— «-YMrO«d  ChUd 

572.70  Incorporation  by  reference. 

572.71  General  description. 

572.72  Head  assembly  and  test  procedure. 

572.73  Neck  assembly  and  test  procedure. 

572.74  Thorax  assembly  and  test  procedure. 

572.75  Lumbar  spine,  abdomen,  and  pelvis 
assembly  and  test  procedure. 

572.76  Limbs  assembly  and  test  procedure. 

572.77  Instrumentation. 

572.78  Performance  test  conditions. 
Figures  to  subpart  I 

Subpart  I— 6- Year-Old  ChHd 

§  572.70    Incorporation  by  reference. 

(a)  The  drawings  and  specifications 
referred  to  in  85  572.71(a)  and  572.71(b) 
are  hereby  incorporated  in  subpart  I  by 
reference.  These  materials  are  thereby 
made  part  of  this  regulation.  The  ! 
Director  of  the  Federal  Register 
approved  the  materials  incorporated  by 
Yeference  in  accordance  with  5  U.S.C.     I 
552(a]  and  1  CFR  part  51.  Copies  of  the 
materials  ma'V  be  inspected  at  NHTSA's 
Docket  Section,  400  Seventh  Street,  SW.. 
room  5109,  Washington.  DC.  or  at  the 
Office  of  the  Federal  Register.  1100  L  St.. 
NW..  room  8401.  Washington.  DC 

(b)  The  incorporated  material  is 
available  as  follows: 

(1)  Drawing  number  SA  106  COOl 
sheets  1  through  18,  and  the  drawings 
listed  in  the  parts  lists  described  on 
sheets  8  through  17.  are  available  from 
Reprographic  Technologies,  1111 14th 
Street.  NW..  Washington.  DC  20005. 
(202)  628-6667. 

(2)  A  User's  Manual  entitled.  "Six- 
Year-Old  Size  Child  Test  Dummy 
SA106C, "  October  28. 1991.  is  available 
from  Reprographic  Technologies  at  the 
address  in  paragraph  (b)(1)  of  this 
section. 

(3)  SAE  Recommended  Practice  )211. 
Instrumentation  for  Impact  Test.  June 
1988.  is  available  from  the  Society  of 
Automotive  Engineers.  Inc..  400 
Commonwealth  Drive.  Warrendale.  PA 
15096-0001. 

§  572.71    General  description. 

(a)  The  representative  6-year-old 
dummy  consists  of  a  drawings  and 
specifications  package  that  contains  the 
following  materials: 

(1)  Technical  drawings  and 
specifications  package  SA  106C  001. 
containing  drawing  number  SA  106  COOl 
sheets  1  through  18.  and  the  drawings 
listed  in  the  parts  lists  described  on 
sheets  8  through  17;  and, 

(2)  A  user's  manual  entitled,  "Six- 
Year-Old  Size  Child  Test  Dummy 
SA106C."  October  28. 1991. 
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(b)  The  dummy  is  made  up  of  the 
component  assemblies  set  out  in  the 
following  Table  A:         i 


Table  A 


SAioecoio _ 

SA10eC020 

SAioecoao 

SA106C041 

SA  106C  042  (also 
incKidu  picturv  of 
assembled  parts). 

SA  106C  060 

SA  106C  060  (also 
includes  ptctufv  o( 


SA  1060  071. 


SA  106C  072  (also 
includes  picture  o< 
assembled  parts). 


IXawingtMe 


Head  Assembly. 
Neck  Assembly. 
Thorax  A9semt>ly. 
Arm  Assembly  (Righl 

Ami). 
Arm  Assembly  (Latt 

Arm). 

LumtMT  Spine  Assembty. 
Patvis  Assembly. 


Lag  Assembty  (RiQht 

Leg). 
Leg  Assembly  (Left  Leg). 


(c)  Adjacent  segments  are  joined  in  a 
manner  such  that  except  for  contacts 
existing  under  static  conditions,  there  is 
no  contact  between  metallic  elements 
throughout  the  range  of  motion  or  under 
simulated  crash-impact  conditions. 

(d)  The  structural  properties  of  the 
dummy  are  such  that  the  dummy 
conforms  to  this  Part  in  every  respect 
both  before  and  after  its  use  in  any  test 
similar  to  those  specified  in  Standard 
213.  Child  Restraint  Systems. 

§572.72    Head  asaembiy  and  tea* 
procedure. 

(a)  Head  assembly.  The  head  consists 
of  the  assembly  designated  as  SA  106 
010  on  drawing  No.  SA  106C  001.  sheet 
2.  and  conforms  to  each  drawing  listed 
on  SA  106C  001.  sheet  8. 

(b)  Head  assembly  impact  response 
requirements.  When  the  bead  is 
impacted  by  a  test  probe  conforming  to 
S  572.77(a)(1)  at  7  feet  per  second  (fps) 
according  to  the  test  procedure  in 
paragraph  (c)  of  this  section,  then  the 
resultant  head  acceleration  measured  at 
the  locatioa  of  the  accelerometer 
installed  in  the  headform  according  to 

S  577.77(b)  is  not  less  than  130g  and  not 
more  than  160g. 

(1)  The  recorded  acceleration-time 
curve  for  this  test  is  imimodal  at  or 
above  the  50g  leveL  and  lies  at  or  above 
that  level  for  an  interval  not  less  than 
1.0  and  not  more  than  2.0  milliseconds. 

(2)  The  lateral  acceleration  vector 
does  not  exceed  5g. 

(c)  Head  test  procedure.  The  test 
procedure  for  the  head  is  as  follows: 

(1)  Seat  and  orient  the  dummy  on  a 
seating  surface  having  a  back  support  as 
specified  in  §  57278(c).  and  adjust  the 
joints  of  th£  limbs  at  any  setting 


(between  Ig  and  2g)  which  just  supports 
the  limbs'  weight  when  the  limbs  are 
extended  horizontally  and  forward. 

(2)  Adjust  the  test  probe  so  that  its 
longitudinal  center  line  is — 

(i)  At  the  forehead  at  the  point  of 
orthogonal  intersection  of  the  head 
midsagittal  plane  and  the  transverse 
plane  which  is  perpendicular  to  the  Z 
axis  of  the  head  as  shown  in  Figure  40; 

(ii)  Located  2.7±0.1  inches  below  the 
top  of  the  head  measured  along  the  Z 
axis,  and; 

(iii)  Coincides  within  2  degrees  with 
the  line  made  by  the  intersection  of  the 
horizontal  and  midsagittal  planes 
passing  through  this  point 

(3)  Impact  the  head  with  the  test 
probe  so  that  at  the  moment  of  contact 
the  probe's  longitudinal  center  line  falls 
within  2  degrees  of  a  horizontal  line  in 
the  dummy's  midsagittal  plane. 

(4)  Guide  the  test  probe  during  impact 
so  that  there  is  no  significant  lateral, 
vertical,  or  rotational  movement. 

(5)  Allow  at  least  80  minutes  between 
successive  head  tests. 

§572.72    Neck  asaemlity  and  teat 
procedure. 

(a)  Neck  assembly.  The  neck  consists 
of  the  assembly  designated  as  SA  106C 
020  on  drawing  SA  106C  001.  sheet  2. 
and  conforms  to  each  dravnng  listed  on 
SA106C001.8heet9. 

(b)  Neck  assembly  impact  response 
requirements.  When  the  head-neck 
assembly  (SA  106C  010  and  SA  106C 
020)  is  tested  according  to  the  test 
procedure  in  {  572.73(c).  the  head: 

(1)  Shall  rotate,  while  translating  in 
the  direction  of  the  pendulum  preimpact 
flight,  in  reference  to  the  pendulum's 
longitudinal  center  line  a  total  of  78 
degrees±6  degrees  about  the  head's 
center  of  gravity:  and 

(2)  Shall  rotate  to  the  extent  specified 
in  Table  B  at  each  indicated  point  in 
time,  measured  from  time  of  impact 
with  the  chordal  displacement  meastired 
at  the  head's  center  of  gravity. 

(i)  Chordal  displacement  at  time  T" 
is  defined  as  the  straight  line  distance 
between  the  position  relative  to  the 
pendulum  arm  of  the  head's  center  of 
gravity  at  time  "zero;"  and  the  position 
relatitre  to  the  pendulum  arm  of  the 
head's  center  of  gravity  at  time  T  as 
illustrated  by  Figure  3  in  §  572.11. 

pi)  The  peak  resultant  acceleration 
recorded  at  the  location  of  the 
accelerometers  moimted  in  the 
headform  according  to  S  572.77(6)  shall 
not  exceed  30g. 


Table B 


«»egraa«) 

(iaa)±(2+.0eT) 

Qwdal 
(b«d«a8)±0A 

0 _..    „ 

1» 

0 
26 
44 

66 

toi 

121 
140 

0 

2.7 

60 

MSXifTHJfTI  .._M«.».w 

60 _ 

30               , 

4J 
5.8 

44 
2.4 

0 __... 

0 

(3)  The  penduhtm  shall  not  reverse 
direction  until  the  head's  center  of 
gravity  returns  to  the  original  "zero" 
time  position  relative  to  the  pendulum 
arm. 

(c)  Neck  test  procedure.  The  test 
procedure  for  the  neck  is  as  follows: 

(1)  Mount  the  head  and  neck  assembly 
on  a  rigid  pendulum  as  specified  in 

S  572.21,  Figure  15,  so  that  the  head's 
midsagittal  plane  is  vertical  and 
coincides  with  the  plane  of  motion  of  the 
pendulum's  longitudinal  center  line. 
Attach  the  nedk  directly  to  the 
pendulum  as  shown  in  |  572.21.  Figure 
15. 

(2)  Release  the  pendulum  and  allow  it 
to  fall  freely  from  a  height  such  that  the 
velocity  at  in^)act  is  17.00  ±1.0  fps. 
measured  at  the  center  of  the 
accelerometer  specified  in  §  572.21. 
Figure  15, 

(3)  Decelerate  the  pendulum  to  a  stop 
with  an  acceleration-time  pulse 
described  as  follows; 

(i)  Establish  5g  and  20g  levels  on  the 
a-t  curve. 

(ii)  Establish  ti  at  the  point  where  the 
rising  a-t  curve  first  crosses  the  Sg  level 
ts  at  the  point  where  the  rising  a-t  curve 
first  crosses  the  20g  level:  tj  at  the  point 
where  the  decaying  a-t  curve  last 
crosses  the  20g  level;  and  t4  at  the  point 
where  the  decaying  a-t  curve  first 
crosses  the  5g  level 

(iii)  ta-ti  shall  not  be  more  than  3 
milliseconds. 

(iv)  tj — ts  shall  not  be  more  than  22 
milliseconds,  and  not  less  than  19 
milliseconds. 

(v)  tt  -  ta  shall  not  be  more  than  6 
milliseconds. 

(vi)  The  average  deceleration  between 
tt  and  ts  shall  not  be  more  than  2eg.  or 
less  than  22g. 

(4)  Allow  the  neck  to  flex  without  the 
head  or  neck  contacting  any  object  other 
than  the  pendulum  arm. 

(5)  Allow  at  least  60  minutes  between 
successive  tests. 

§572.74    Thorax  aasemMy  and  test 
procedure. 

(a)  Thorax  assembly.  The  thorax 
consists  of  the  part  of  the  torso 
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assembly  designated  as  SA  106C  030  on 
drawing  SA  106C  001.  sheet  2,  and 
conforms  to  each  applicable  drawing  on 
SA  106C  001.  sheets  10  and  11. 

(b)  Thorax  assembly  requirements. 
When  the  thorax  is  impacted  by  a  test 
probe  conforming  to  9  572.77(a)  to 
20±0.3  fps  according  to  the  test 
procedure  in  paragraph  (c)  of  this 
section,  the  peak  resultant  accelerations 
at  the  accelerometers  mounted  in  the 
chest  cavity  according  to  §  572.77(c) 
shall  not  be  less  than  43g  and  not  more 
than  53g. 

(1)  The  recorded  acceleration-time 
curve  for  this  test  shall  be  unimodal  at 
or  above  the  30g  level,  and  shall  lie  at  or 
above  that  level  for  an  interval  not  less 
than  4  milliseconds  and  not  more  than  6 
milliseconds. 

(2)  The  lateral  accelerations  shall  not 
exceed  5g. 

(c)  Thorax  test  procedure.  The  test 
procedure  for  the  thorax  is  as  follows: 

(1)  Seat  and  orient  the  dummy  on  a 
seating  surface  without  back  support  as 
s',  ecified  in  §  572.78(c).  and  adjust  the 
joints  of  the  limbs  at  any  setting 
(between  Ig  and  2g)  which  just  supports 
the  limbs'  weight  when  the  limbs  are 
extended  horizontally  and  forward, 
parallel  to  the  midsagittal  plane. 

(2)  Establish  the  impact  point  at  the 
chest  midsagittal  plane  so  that  the 
impact  point  is  2.25  inches  below  the 
longitudinal  center  of  the  clavicle 
retainer  screw,  and  adjust  the  dummy  so 
that  the  longitudinal  center  line  of  the 
No.  3  rib  is  horizontal. 

(3)  Place  the  longitudinal  center  line  of 
the  test  probe  so  that  it  coincides  with 
the  designated  impact  point,  and  align 
the  test  probe  so  that  at  impact,  the 
probe's  longitudinal  center  line 
coincides  (within  2  degrees)  with  the 
line  formed  at  the  intersection  of  the 
horizontal  and  midsagittal  planes  and 
passing  through  the  designated  impact 
point. 

(4)  Impact  the  thorax  with  the  test 
probe  so  that  at  the  moment  of  contact 
the  probe's  longitudinal  center  line  falls 
within  2  degrees  of  a  horizontal  line  in 
the  dummy's  midsagittal  plane. 

(5)  Guide  the  test  probe  during  impact 
so  that  there  is  no  significant  lateral, 
vertical,  or  rotational  movement. 

(6)  Allow  at  least  30  minutes  between 
successive  tests. 

§  572.75    launbar  spine,  abckXTMn,  and 
pelvis  assembty  and  test  procedure. 

(a)  Lumbar  spine,  abdomen,  and 
pehis  assembly.  The  lumbar  spine, 
abdomen,  and  pelvis  consist  of  the  part 
of  the  torso  assembly  designated  as  SA 
106C  50  and  60  on  drawing  SA  106C  001, 
sheet  2.  and  conform  to  each  applicable 


drawing  listed  on  SA  106C  001,  sheets  12 
and  13. 

(b)  Lumbar  spine,  abdomen,  and 
pelvis  assembly  response  requirements. 
When  the  lumbar  spine  is  subjected  to  a 
force  continuously  applied  according  to 
the  test  procedure  set  out  in  paragraph 
(c)  of  this  section,  the  lumbar  spine 
assembly  shall — 

(1)  Flex  by  an  amount  that  permits  the 
rigid  thoracic  spine  to  rotate  from  the 
torso's  initial  position,  as  defined  in 
(c)(3).  by  40  degrees  at  a  force  level  of 
not  less  that  46  pounds  and  not  more 
than  52  pounds,  and 

(2)  Straighten  upon  removal  of  the 
force  to  within  5  degrees  of  its  initial 
position  when  the  force  is  removed. 

(c)  Lumbar  spine,  abdomen,  and 
pelvis  test  procedure.  The  test 
procedure  for  the  lumbar  spine, 
abdomen,  and  pelvis  is  as  follows: 

(1)  Remove  the  dummy's  head-neck 
assembly,  arms,  and  lower  legs,  clean 
and  dry  all  component  surfaces,  and 
seat  the  dummy  upright  on  a  seat  as 
specified  in  Figure  42. 

(2)  Adjust  the  dummy  by — 

(i)  Tightening  the  femur  ballflange 
screws  at  each  hip  socket  joint  to  50 
inch-pounds  torque; 

(ii)  Attaching  the  pelvis  to  the  seating 
surface  by  a  bolt  D/605  as  shown  in 
Figxire  42. 

(iii)  Attaching  the  upper  legs  at  the 
knee  joints  by  the  attachments  shown  in 
drawing  Figure  42. 

(iv)  Tightening  the  mountings  so  that 
the  pelvis-lumbar  joining  surface  is 
horizontal;  and 

(v)  Removing  the  head  and  neck,  and 
installing  a  cylindrical  aluminum 
adapter  (neck  adapter)  of  2.0  inches 
diameter  and  2.60  inches  length  as 
shown  in  Figure  42. 

(3)  The  initial  position  of  the  dummy's 
torso  is  defined  by  the  plane  formed  by 
the  rear  surfaces  of  the  shoulders  and 
buttocks  which  is  three  to  seven  degrees 
forward  of  the  transverse  vertical  plane. 

(4)  Flex  the  thorax  forward  50  degrees 
and  then  rearward  as  necessary  to 
return  the  dummy  to  its  initial  torso 
position,  unsupported  by  external 
means. 

(5)  Apply  a  forward  pull  force  in  the 
midsagittal  plane  at  the  top  of  the  neck 
adapter  so  that  when  the  lumbar  spine 
flexion  is  40  degrees,  the  applied  force  is 
perpendicular  to  the  thoracic  spine  box. 

(i)  Apply  the  force  at  any  torso 
deflection  rate  between  0.5  and  1.5 
degrees  per  second,  up  to  40  degrees  of 
flexion. 

(ii)  For  10  seconds,  continue  to  apply  a 
force  sufficient  to  maintain  40  degrees  of 
flexion,  and  record  the  highest  applied 
force  during  the  10  second  period. 


(iii)  Release  all  force  as  rapidly  as 
possible,  and  measure  the  return  angle  3 
minutes  after  the  release. 

$57^76    Umbs  assembly  and  test 
procedure. 

(a)  Limbs  assembly.  The  limbs  consist 
of  the  assemblies  designated  as  SA  106C 
041.  SA  106C  042,  SA  106C  071.  and  SA 
106C  072,  on  drawing  No.  SA  106C  001. 
sheet  2.  and  conform  to  each  applicable 
drawing  listed  on  SA  106C  001,  sheets  14 
through  17. 

(b)  Limbs  assembly  impact  response 
requirement.  When  each  knee  is 
impacted  at  7.0±0.1  fps.  according  to 
paragraph  (c)  of  this  section,  the 
maximum  force  on  the  femur  shall  not 
be  more  than  1060  pounds  and  not  less 
than  780  pounds,  with  a  duration  above 
400  pounds  of  not  less  than  0.8 
milliseconds. 

(c)  Limbs  test  procedure.  The  test 
procedure  for  the  limbs  is  as  follows: 

(1)  Seat  and  orient  the  dummy  without 
back  support  on  a  seating  surface  that  is 
11  ±0.2  inches  above  a  horizontal  (floor) 
surface  as  specified  in  S  572.78(c). 

(i)  Orient  the  diunmy  as  specified  in 
Figure  43  with  the  hip  joint  adjustment 
at  any  setting  between  Ig  and  2g. 

(ii)  Place  the  dummy  legs  in  a  plane 
parallel  to  the  dummy's  midsagittal 
plane  with  the  knee  pivot  center  line 
perpendicular  to  the  dummy's 
midsagittal  plane,  and  with  the  feet  flat 
on  the  horizontal  (floor)  surface. 

(iii)  Adjust  the  feet  and  lower  legs 
until  the  line  between  the  midpoint  of 
each  knee  pivot  and  each  ankle  pivot  is 
within  2  degrees  of  the  vertical. 

(2)  If  necessary,  reposition  the  dummy 
so  that  at  the  level  one  inch  below  the 
seating  surface,  the  rearmost  point  of 
the  dummy's  lower  legs  remains  not  less 
than  3  inches  and  not  more  than  6 
inches  forward  of  the  forward  edge  of 
the  seat. 

(3)  Align  the  test  probe  specified  in 

5  572.77(a)  with  the  longitudinal  center 
line  of  the  femur  force  gauge,  so  that  at 
impact,  the  probe's  longitudinal  center 
line  coincides  with  the  sensor's 
longitudinal  center  line  within  ±2 
degrees. 

(4)  Impact  the  knee  with  the  test  probe 
moving  horizontally  and  parallel  to  the 
midsagittal  plane  at  the  specified 
velocity. 

(5)  Guide  the  test  probe  during  impact 
so  that  there  is  no  significant  lateral, 
vertical,  or  rotational  movement. 

§  572.77    Instrumentatioa 

(a)(1)  Test  probe.  For  the  head,  thorax, 
and  knee  impact  test,  use  a  test  probe 
that  is  rigid,  of  uniform  density  and 
weighs  10  pounds  and  6  ounces,  with  a 
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diameter  of  3  inches;  a  length  of  13.8 
inches;  and  an  impacting  end  that  has  a 
rigid  flat  right  face  and  edge  radius  of 
0.5  inches. 

(2)  The  head  and  thorax  assembly 
may  be  instrumented  either  with  a  Type 
A  or  Type  B  accelerometer. 

(i)  Type  A  accelerometer  is  defined  in 
drawing  SA  572  Si. 

(ii)  Type  B  accelerometer  is  defined  in 
drawing  SA  572  S2. 

(b)  Head  accelerometers.  (1)  Install 
accelerometers  in  the  head  as  shown  in 
drawing  SA  106C  001  sheet  1  using 
suitable  spacers  or  adafitors  as  needed 
to  affix  them  to  the  horizontal 
transverse  bulkhead  so  that  the 
sensitive  axes  of  the  three 
accelerometers  intersect  at  the  point  in 
the  midsagittal  plane  located  0.4  inches 
below  the  intersection  of  a  line 
coimecting  the  longitudinal  center  lines 
of  the  roll  pins  in  either  side  of  the 
dummy's  head  with  the  head's 
midsagittal  plane. 

(2)  The  head  has  three  orthogonally 
mounted  accelerometers  aligned  as 
follows: 

(i)  Align  one  accelerometer  so  that  its 
sensitive  axis  is  perpendicular  to  the 
horizontal  bulkhead  in  the  midsagittal 
plane. 

(ii)  Align  the  second  accelerometer  so 
that  its  sensitive  axis  is  parallel  to  the 
horizontal  bulkhead,  and  perpendicular 
to  the  midsagittal  plane. 

(iii)  Align  the  third  accelerometer  so 
that  its  sensitive  axis  is  parallel  to  the 
horizontal  bulkhead  in  the  midsagittal 
plane. 

(iv)  The  seismic  mass  center  for  any 
of  these  accelerometers  may  be  at  any 
distance  up  to  0.4  inches  from  the  axial 
intersection  point. 

(c)  Thoracic  accelerometers.  [1] 
Install  accelerometers  in  the  thoracic 
assembly  as  shown  in  drawing  SA  106C 
001.  sheet  1,  using  suitable  spacers  and 
adaptors  to  affix  them  to  the  frontal 
surface  of  the  spine  assembly  so  that  the 
sensitive  axes  of  the  three 
accelerometers  intersect  at  a  point  in  the 
midsagittal  plane  located  0.95  inches 
posterior  of  the  spine  mounting  surface, 
and  0.55  inches  below  the  horizontal 
centerline  of  the  two  upper 
accelerometer  mount  attachment  hole 
centers. 


(2)  The  sternum-thoracic  assembly 
has  three  orthogonally  mounted 
accelerometers  aligned  as  follows: 

(i)  Align  one  accelerometer  so  that  its 
sensitive  axis  is  parallel  to  the 
attachment  surface  in  the  midsagittal 
plane. 

(ii)  Align  the  second  accelerometer  so 
that  its  sensitive  axis  is  parallel  to  the 
attachment  surface,  and  perpendicular 
to  the  midsagittal  plane. 

(iii)  Align  the  third  accelerometer  so 
that  its  sensitive  axis  is  perpendicular  to 
the  attachment  surface  in  the 
midsagittal  plane. 

(iv)  The  seismic  mass  center  for  any 
of  these  accelerometers  may  be  at  any 
distance  up  to  0.4  inches  of  the  axial 
intersection  point. 

(d)  Femur-sensing  device.  Install  a 
force-sensing  device  SA  572-SlO  axially 
in  each  femur  shaft  as  shown  in  drawing 
SA  106C  072  aird  secure  it  to  the  femur 
assembly  so  that  the  distance  measured 
between  the  center  lines  of  two 
attachment  bolts  is  3.00  inches. 

(e)  Limb  joints.  Set  the  limb  joints  at 
Ig,  barely  restraining  the  limb's  weight 
when  the  limb  is  extended  horizontally, 
and  ensure  that  the  force  required  to 
move  the  limb  segment  does  not  exceed 
2g  throughout  the  limb's  range  of  motion. 

(f)  Recording  outputs.  Record  the 
outputs  of  acceleration  and  force- 
sensing  devices  installed  in  the  dummy 
and  in  the  test  apparatus  specified  in 
this  Part,  in  individual  channels  that 
conform  to  the  requirements  of  SAE 
Recommended  Practice  J211,  October 
1988,  with  channel  classes  as  set  out  in 
the  following  Table  C. 

Table C 


Device 

Channel 

Head  acceleration . 

Class  1000 

PefxJolum  acceleration 

Thorax  acceleration 

Femor-fofce 

Class  60 
Class  180 
Class  600 

The  moimtings  for  sensing  devices 
shall  have  no  resonance  frequency 
within  a  range  of  3  times  the  frequency 
range  of  the  applicable  channel  class. 

§  S72.7t    Performance  test  conditkMts. 

(a)  Conduct  performance  tests  at  any 
temperature  from  66  'F  to  78  T,  and  at 


any  relative  humidity  from  10  percent  to 
70  percent,  but  only  after  having  first 
exposed  the  dummy  to  these  conditions 
for  a  period  of  not  less  than  4  hours. 

(b)  For  the  performance  tests  specified 
in  S  572.72  (head).  {  572.74  (thorax). 

S  572.75  (lumbar  spine,  abdomen,  and 
pelvis),  and  {  572.76  (limbs),  position  the 
dummy  as  set  out  in  paragraph  (c)  of 
this  section. 

(c)  Place  the  dummy  on  a  horizontal 
seating  surface  covered  by  teflon 
sheeting  so  that  the  dummy's  midsagittal 
plane  is  vertical  and  centered  on  the  test 
surface. 

(1)  The  seating  surface  is  flat,  rigid, 
clean,  and  dry,  with  a  smoothness  not 
exceeding  40  microinches.  a  length  of  at 
least  16  inches,  and  a  width  of  at  least 
16  inches. 

(2)  For  head  impact  tests,  the  seating 
surface  has  a  vertical  back  support 
whose  top  is  12.4±0.2  inches  above  the 
horizontal  surface,  and  the  rear  surfaces 
of  the  dummy's  back  and  buttocks  touch 
the  back  support  as  shown  in  Figure  40. 

(3)  For  the  thorax,  lumbar  spine,  and 
knee  tests,  the  horizontal  surface  is 
without  a  back  support  as  shown  in 
Figure  41  (for  the  thorax);  Figure  42  (for 
the  lumbar  spine);  and  Figure  43  (for  the 
knee). 

(4)  Position  the  dummy's  armls  and 
legs  so  that  their  center  lines  are  in 
planes  parallel  to  the  midsagittal  plane. 

(5)  Adjust  each  shoulder  yoke  so  that 
with  its  upper  surface  horizontal,  a  yoke 
is  at  the  midpoint  of  its  anterior- 
posterior  travel. 

(6)  Adjust  the  dummy  for  head  and 
knee  impact  tests  so  that  the  rear 
surfaces  of  the  shoulders  and  buttocks 
are  tangent  to  a  transverse  vertical 
plane. 

(d)  The  dummy's  dimensions  are 
specified  in  drawings  SA  106C  001, 
sheets  3  through  6. 

(e)  Unless  otherwise  specified  in  this 
regulation,  performance  tests  of  the 
same  component,  segment,  assembly  or 
fully  assembled  dummy  are  separated  in 
time  by  a  period  of  not  less  than  20 
minutes. 

(f)  Unless  otherwise  specified  in  this 
regulation,  the  surfaces  of  the  dummy 
components  are  not  painted. 

MUMO  coot  4«1ft-f»-M 
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FIGURE  40 
HEAD  IMPACT  TEST  SETUP 


IMPACTOR       IMPACTOR  SUPPORT  WIRE 


43 


NOTES:  1.  DUMMY  IMPACT  SENSORS  NOT  USED  IN  THIS  TEST  MAY  BE  REPLACED  BY 
EQUIVALENT  DEAD  WEIGHTS  i^vcu  oi 

2.  NO  EXTERNAL  SUPPORTS  ARE  REQUIRED  ON  THE  DUMMY  TO  MEET 
SET-UP  SPECIFICATIONS 

a  THE  MIDSAGITTAL  PLANE  OF  THE  DUMMY  IS  VERTICAL  WITHIN  +/-1  DEQ 

A.  THE  MIDSAGITTAL  PLANE  OF  THE  HEAD  IS  CENTERED  WITH  RESPECT 
TO  THE  LONGITUDINAL  CENTERLINE  OF  THE  PENDULUM  WITHIN  ai2  IN. 
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FIGURE  41 
THORAX  IMPACT  TEST  SET-UP 


SET  UP  WITH?  OF 

#3  RIB  HORIZONTAL  ±W 


IMPACTOR  SUPPORT  WIRE 


IMPACTOR 


NOTES:  1.  DUMMY  IMPACT  SENSORS  NOT  USED  IN  THIS  TEST  MAY  BE  REPLACED  BY 
EQUIVALENT  DEAD  WEIGHTS 

2.  NO  EXTERNAL  SUPPORTS  ARE  REQUIRED  ON  THE  DUMMY  TO  MEET 
SET-UP  SPECIFICATION& 

a  THE  MIDSAGITTAL  PLANE  OF  THE  DUMMY  IS  VERTICAL  WITHIN  -I-/-1  DEG 

4.  THE  MIDSAGITTAL  PLANE  OF  THE  THORAX  IS  CENTERED  WITH  RESPECT 
TO  THE  LONGITUDINAL  CENTERUNE  OF  THE  PENDULUM  WITHIN  ai  2  IN 


U 
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NECK  ADAPTER 
-1.78-H 


FK3URE  42 
LUMBAR  SPINE  FLEXION  TEST  SET-UP 


DRILL  53  THRU 

.265  DRILL  THRU 


45 


.20  DRILL 


ANGLE  GMGE  (OFHONAL) 
SWIVEL  CONNECTION 

FORCE  GAGE  (0-100  LB&) 
PULL  RING 


DfUVE  MOTOR  (OPTIONAL) 
(SUGGESTED  5  RPM,  ISO-t- 
INCH  LB&  TORQUE.  1" 
SPINDLE). 


Vi-20  SOC.HD.  SCREW 
WELDED  TO  D/605  SCREW  & 
BOLTED  THRU  TABLE 


METAL  TABLE 


NOTES:  1.  DUMMY  IMPACT  SENSORS  NOT  USED  IN  THIS  TEST  MAY  BE  REPLACED  BY 
EQUIVALENT  DEAD  WEIGHTS 

Z  NO  EXTERNAL  SUPPORTS  ARE  REQUIRED  ON  THE  DUMMY  TO  MEET 
SET-UP  SPECIFICATIONS 

a  THE  MIDSAGITTAL  PLANE  OF  THE  DUMMY  IS  VERTICAL  WITHIN 
+  /-1  DEG 

4.  THE  DUMMY  IN  THE  SEATED  POSITION  IS  FIRMLY  AFFIXED  TO  THE  TEST 
BENCH  AT  THE  PELVIC  BONE  AND  AT  THE  KNEE& 

5.  THE  PULL-FLEXION  FORCE.  APPUEO  THROUGH  A  RIGID  NECK  ADAPTOR 
WHICH  IS  MOUNTED  ON  TOP  OF  THE  THORACIC  STERNUM  ASSEMBLY 
(C/601).  IS  ALIGNED  WITH  THE  MIDSAGITTAL  PLANE  OF  THE 

DUMMY  WITHIN +/-1  DEa 

6.  THE  SWIVEL  FOR  THE  FORCE  MEASURING  SENSOR  MUST  NOT  BIND  OR 
BOnOM  OUT  THROUGH  THE  ENTIRE  LOADING  CYCLE 


FIGURE  43 
KNEE  IMPACT  TEST  SET-UP 


46 


IMPACTOR  SUPPORT 
WIRE 


HIP  PIVOT 
CENTERUNE 


3'OIA. 


SEATING  SURFACE 
HORIZONTAL  ±5" 


FEMUR  FORCE  GAGE  IN  LINE 


IMPACTOR 


F(X)TFLATON 
HORIZONTAL  SURFACE 


KNEE-ANKLE  BOLT  CENTER  LINE 


MINIMUM  DISTANCE  3"  TO  6" 


NOTES:  *1.  DUMMY  IMPACT  SENSORS  NOT  USED  IN  THIS  TEST  MAY  BE  REPLACED  BY 
EQUIVALENT  DEAD  WEIGHTS 

2.  NO  EXTERNAL  SUPPORTS  ARE  REQUIRED  ON  THE  DUMMY  TO  MEET 
SET-UP  SPECIFICATIONS 

a  THE  MIDSAGITTAL  PLANE  OF  THE  DUMMY  IS  VERTK^AL  WITHIN 
{         4/-1  DEG  I 

i     4.  CENTERLINE  OF  THE  IMPACTED  FEMUR  IS  ALIGNED  WITH  THE 

■         CENTERLINE  OF  THE  IMPACTOR  AND  THE  PLANE  OF  THE  IMPACTOR 

I         MOTION  WITHIN  +/-^  DEa 


MtUNQ  COW  «*10-W-C 
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Issued  on  November  6. 1991. 
Jeiry  Ralph  Curry, 
Administrator. 
(FR  Doc.  91-27099  Filed  11-13-91:  8:45  am| 

MLLINQ  COM  4«10-S»-« 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  101S-AB38 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  List 
Potamogeton  Ctystocarpus  (Little 
Aguja  Pondweed)  as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
Potamogeton  clystocarpus  (Little  Aguja 
pondweed)  to  be  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
This  plant  is  known  from  a  single 
canyon  in  the  Davis  Mountains  of 
Texas.  The  single  population  in  an 
intermittent  stream  is  threatened  by 
recreational  activities,  possible  changes 
in  water  quality,  possible  diversion  of 
water,  and  other  natural  factors  that  are 
a  consequence  of  its  low  population 
numbers.  This  action  will  implement 
Federal  protection  provided  by  the  Act 
for  P.  clystocarpus.  Critical  habitat  will 
not  be  designated  for  this  species. 
EFFECTIVE  DATE:  December  16, 1991. 
ADDRESSES:  The  complete  Tile  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Ecological 
Services  Field  Office,  c/o  Corpus  Christi 
State  University,  Campus  Box  338,  6300 
Ocean  Drive,  Corpus  Christi,  Texas 
78412. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rogelio  Perez,  at  the  above  address 
(512/888-3348  or  FTS  529-3346). 
SUPPLEMENTARY  INFORMATION: 

Background 

Potamogeton  clystocarpus  is  a 
member  of  the  pondweed  family 
(Potamogetonaceae).  It  was  first 
collected  in  1931  by  Moore  and 
Steyermark.  The  species  was  described 
by  Femald  (1932)  based  on  its  large 
sepaloid  connectives  and  distinctive 
fruit  having  swollen  and  tuberculate 
bases  (Haynes  1974).  The  only  other 
species  with  fruits  similar  to  P. 
clystocarpus  occur  in  Eurasia  and 
Africa. 


Potamogeton  clystocarpus  is  an 
aquatic  plant  with  a  slender,  branched, 
rounded  to  slightly  compressed  stem, 
usually  with  a  pair  of  small  translucent 
glands  at  the  nodes.  Leaves  are 
submerged,  linear,  light  green, 
translucent  to  sub-opaque,  and  2-4.5 
inches  (5-11.5  cm)  long.  Peduncles  are 
thread-like;  spikes  are  emergent  while 
flowering,  but  submerged  while  fruiting; 
cylindrical,  and  about  %  inch  (0.95  cm) 
long,  with  2  or  3  whorls  of  flowers. 
Fruits  have  two  or  more  warty 
protuberances  at  the  base,  and  develop 
from  early  May  to  October,  or  later. 

Potamogeton  clystocarpus  is  known 
from  a  single  intermittent  stream  in 
Little  Aguja  Canyon  in  the  Davis 
Mountains,  Jeff  Davis  County,  Texas. 
The  plant  occurs  in  isolated,  quiet  pools 
of  water  and  is  rooted  in  igneous 
derived  alluvium  in  the  deep  and  rocky 
streambed.  The  subterranean  stream 
surfaces  in  only  a  few  places.  Most  of  its 
course  is  underground  through  gravel 
bars.  Associated  species  include 
Potamogeton  foliosus,  P.  pectinatus 
(Sago  pondweed),  P.  pusillus,  P. 
nodosus,  and  Najas  guadalupensis 
(Guadalupe  water  nymph)  Rowell  1983). 
The  population  occurs  within  the  Trans 
Pecos  Biotic  Community  (Gould  1975). 

Many  quiet  pools  are  present  in  the 
stream  bed  of  Little  Aguja  Canyon,  but 
the  species  has  a  very  scattered 
distribution.  Where  present,  it  is 
generally  in  small  isolated  colonies 
(Rowell  1983).  One  general  collection 
locality  for  P.  clystocarpus  is  know.  It 
occurs  on  land  owned  by  the  Boy  Scouts 
of  America.  The  landowners  were 
informed  by  letter  of  the  presence  of  the 
plant  on  their  land,  the  anticipated 
listing  proposal,  and  how  they  may  be 
affected. 

Rowell  (1983)  made  repeated  trips  to 
the  area  and  examined  pools  in  adjacent 
canyons.  He  found  plants  in  only  two 
pools  in  Little  Aguja  Canyon.  He  also 
examined  Limpia  Creek,  also  in  the 
Davis  Mountains  of  Jeff  Davis  County, 
but  did  not  find  this  species  in  any  of  its 
pools.  Other  botanists  have  collected 
plant  specimens  from  many  areas  of 
Trans-Pecos,  Texas,  since  the  species 
was  named  in  1931,  but  to  date  the 
species  is  known  only  from  Little  Aguja 
Canyon. 

The  single  population  of  P. 
clystocarpus  is  threatened  by  periodic 
floods  and  droughts  that  may  reduce 
plant  numbers  to  levels  below  which  the 
species  can  naturally  recover  and  by 
possible  recreational  activities  that 
could  damage  plants  and  their  habitat. 
The  low  number  of  plants  and  limited 
distribution  of  the  species  contribute  to 
its  vulnerability  from  any  present  or 
anticipated  threats. 


Federal  government  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  seq.],  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1. 1975.  the 
Service  published  a  notice  (40  FR  27823) 
that  formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context  of 
section  4(c)(2).  now  section  4(b)(3)(A).  of 
the  Act  and  of  its  intention  thereby  to 
review  the  status  of  those  plants. 
Potamogeton  clystocarpus  was  included 
as  "endangered"  in  the  July  1. 1975. 
petition.  On  June  16. 1976.  the  Service 
published  a  proposed  rule  (41  FR  24523) 
to  determine  approximately  1,700 
vascular  plant  taxa  to  be  endangered 
species  pursuant  to  section  4  of  the  Act; 
Potamogeton  clystocarpus  was  included 
in  this  proposal.  | 

The  1978  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  On  December  10. 
1979  (44  FR  70796).  the  Service  published 
a  notice  withdrawing  plants  proposed 
on  June  16. 1976. 

Potamogeton  clystocarpus  was 
included  as  a  Category  1  species  in  the 
revised  notice  of  review  for  native 
plants  published  on  December  15. 1980 
(45  FR  82480).  Category  1  species  are 
those  for  which  the  Service  has 
substantial  information  on  biological 
vulnerability  and  threats  to  support  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened. 
When  the  notice  of  review  for  native 
plants  was  again  revised  in  1983  (48  FR 
53640).  P.  clystocarpus  was  included  as 
a  Category  2  species,  which  are  those 
species  for  which  the  Service  has 
information  to  indicate  that  proposing  to 
list  them  as  endangered  or  threatened 
may  be  appropriate  but  for  which 
substantial  data  on  biological  I 

vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support  the 
preparation  of  rules.  In  the  1985  revised 
notice  of  review  for  native  plants  (50  FR 
39526),  P.  clystocarpus  was  returned  to 
Category  1.  The  Service  funded  a  status 
survey  to  determine  the  status  of  P. 
clystocarpus,  and  the  final  report  for 
this  survey  was  accepted  by  the  Service 
in  1983.  Additional  information  on  the 
status  of  the  species  throughout  its 
range  and  on  threats  to  its  continued 
existence  have  now  been  obtained  by 
the  Service. 

All  plants  included  in  the 
comprehensive  plant  notices  are  treated 
as  under  petition.  Section  4(b)(3)(B)  of 
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the  Act  as  amended  in  1962,  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months  of 
their  receipt  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  Octolier  13, 1962, 
be  treated  as  having  been  newly 
submitted  oo  tiiat  date.  Because  the  1975 
Smithsonian  report  was  accepted  as  a 
petition,  all  the  taxa  contained  in  the 
notice,  including  P.  clystocarpus,  were 
treated  as  being  newly  petitioned  on 
October  13. 1982.  In  1983, 1984, 1985, 
1986, 1987, 1988.  and  1989  the  Service 
found  that  the  petitioned  listing  of 
Potamogeton  clystocarpus  was 
warranted  but  precluded  by  other  listing 
actions  of  a  higher  priority.  A  proposed 
rule  to  determine  endangered  status  for 
P.  clystocarpus  was  published  in  the 
Federal  Rei^ter  on  March  15.. 1990  (55 
FR  9741). 

Summary  of  Comments  and 
Recommendations 

In  the  March  15. 1990  (55  FR  9741) 
proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  The 
comment  period  originally  closed  May 
14, 1990,  but  was  extended  to  August  6, 
1990  (55  FR  27662),  to  allow  individuals 
to  submit  comments  after  the  public 
hearing.  Appropriate  state  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  was  published  in  the  Alpine 
Avalanche  on  April  19, 1990.  which 
invited  general  public  comment. 

The  Service  received  a  request  for  a 
public  hearing  and  scheduled  one  for 
July  19. 1990.  in  Fort  Davis.  Texas. 
Interested  parties  were  notified  of  the 
hearing,  and  notices  of  the  hearing  were 
published  in  the  Federal  Register  on  July 
5. 1990  (55  FR  27662),  and  the  Alpine 
Avalanche  on  July  12, 1990. 

About  150  people  attended  the 
hearing.  A  transcript  of  this  hearing  is 
available  foi*  inspection  (see 
ADDRESSES).  Oral  or  written  comments 
were  received  from  23  parties  at  the 
hearing:  all  23  opposed  the  proposed 
listing. 

In  total  37  comments  were  received,  1 
from  a  state  agency  and  36  from  private 
organizations,  companies,  and 
individuals.  Three  comments  supported 
the  proposed  listing  and  34  opposed  the 
proposed  listing.  Some  individuals  or 
organizations  submitted  more  than  one 
comment,  but  they  were  only  counted  as 
one.  Written  and  oral  comments 
presented  at  the  public  hearing  and 
received  during  the  comment  period  are 


covered  in  the  following  summary. 
Comments  of  a  similar  nature  or  point 
are  grouped  into  a  number  of  general 
issues.  These  issues  and  the  Service's 
response  to  each,  are  discussed  below. 

Issue  1:  Some  commenters  questioned 
the  accuracy  or  sufficiency  of  the  data 
used  to  support  the  conclusions  in  the 
proposed  rule  and  requested  that  the 
listing  proposal  be  withdrawn. 
Response:  \he  Service,  as  detailed  in 
the  "Summary  of  Factors"  section, 
concludes  there  is  sufficient  evidence  to 
determine  that  Potamogeton 
clystocarpus  meets  the  standards 
required  to  receive  protection  as  an 
endangered  species.  An  endangered 
species  is  one  which  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  With  only  one 
population  known,  Potamogeton 
clystocarpus  is  in  danger  of  extinction 
throughout  its  range  from  any  of  the 
threats  described  in  the  "Summary  of 
Factors"  section.  The  low  numbers  and 
limited  range  of  this  species  makes  it 
more  vulnerable  to  extinction  from 
threats  that  might  have  a  relatively  low 
incidence  of  occurrence.  If  a  proposal  is 
withdrawn,  section  4(b)(e](B)(ii)  of  the 
Act  provides  that  the  finding  upon 
which  the  withdrawal  is  based  shall  be 
subject  to  judicial  review. 

Issue  2:  Some  commenters  questioned 
the  validity  of  scientific  findings, 
especially  diose  attributed  to  Kenneth 
Wurdack.  Response:  The  specimens 
collected  by  Mr.  Wurdack  were 
incorrectly  identified.  Therefore,  the 
threats  attributed  to  his  observations 
were  not  considered  in  the  final 
determination  on  this  species.  The 
Service  has  considered  all  sources  of 
information  on  the  distribution  and 
threats  or  lack  thereof  to  Potamogeton 
clystocarpus  in  making  a  final 
determination  that  the  species  is 
endangered. 

Issue  3:  Some  commenters  stated  the 
mere  presence  of  P.  clystocarpus  in 
Little  Aguja  Creek  indicates  it  is 
adapted  to  natural  floods  and  droughts 
and  thus  not  threatened  by  these 
climatic  conditions.  Response:  The 
magnitude  and  timing  of  natural  events 
that  reduce  populations  cannot  be 
predicted.  Thje  fact  that  extinction  has 
not  already  occurred  does  not  mean  that 
events  acting  on  presently  small 
populations  will  not  cause  extinction  in 
the  foreseeable  future. 

Issue  4:  Some  commenters  were 
concerned  that  illegally  obtained 
information  was  used  as  a  basis  for 
initiating  the  proposed  hsting.  Response: 
The  scientific  information  upon  which 
the  Service  relied  concerning  this 
species  was  initially  provided  by  the 
Smithsonian  Institution  in  a  report  to 


Congress  on  January  8. 1975  (House 
document  no.  94-^1).  The  Service  also 
funded  a  survey  to  determine  the  status 
of  P.  clystocarpus,  and  the  final  report 
for  this  survey  was  accepted  by  the 
Service  in  1983.  The  alleged  unlawfully 
collected  specimens,  obtained  between 
1985  and  1987.  were  determined  not  to 
be  P.  clystocarpus  and.  therefore,  have 
no  bearing  on  the  decision  to  list  this 
species.  In  every  aspect  of  the  business 
conducted  by.  or  on  behalf  of  the 
Service,  it  is  Service  policy  to  advise 
cooperators  that  the  Service  cannot 
grant  permission  to  enter  onto  private 
property  and  that  it  is  the  responsibility 
of  the  cooperator  to  obtain  landowner 
permission  for  access  to  private 
property. 

Issue  5:  Some  commenters  stated  that 
there  was  no  objectivity  in  the  status 
report  because  Dr.  Rowell  was  told  not 
to  look  beyond  Little  Aguja  Canyon.9 
Response:  According  to  the  status 
report.  Dr.  Rowell  made  repeated  trips 
to  Little  Aguja  Canyon  and  examined 
pools  in  adjacent  canyons.  He  also 
examined  many  crossings  of  Limpia 
Creek.  Despite  these  searches.  Dr. 
Rowell  found  the  plant  in  only  two  pools 
of  Httle  Aguja  Creek.  Other  botanists 
have  collected  plant  specimens 
throughout  the  Trans-Pecos  Region  of 
Texas  for  many  years,  yet  P. 
clystocarpus  has  only  been  found  in 
Little  Aguja  Canyon. 

Issue  6:  Some  commenters  stated  that 
the  plant  may  be  a  hybrid,  which  they 
felt  would  make  it  ineligible  for 
protection  under  the  act.  and  that 
chemotaxonomic  and  chromosomal 
studies  had  not  been  done  to  verify  that 
the  plant  is  a  good  species.  Response: 
The  best  scientific  information  available 
indicates  that  P.  clystocarpus  is  a  good 
species.  The  vast  majority  of  species 
have  been  named  without  use  of 
chemotaxonomy,  chromosome  analysis, 
or  other  sophisticated  techniques  now 
available  to  taxonomists.  Although 
these  techniques  are  sometimes  helpful 
to  taxonomists.  they  are  not  required  to 
confirm  the  status  of  a  species. 

Issue  7:  One  commenter  indicated  that 
a  statement  in  Johnston  (1988)  under  P. 
clystocarpus  that,  "recent  workers 
indicate  this  may  be  only  a  form  of  one 
of  the  other  species."  casts  doubt  on  the 
validity  of  P.  clystocarpus  as  a  good 
species.  Response:  Such  doubts  about 
species  are  common  when  there  are  few 
specimens  available  to  study. 
Potamogeton  clystocarpus  differs  from 
other  closely  related  species  by  several 
character  differences  involving  several 
different  parts  of  the  plant,  which 
indicates  it  is  not  merely  a  form  of  a 
more  common  species.  No  studies  have 
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been  published  that  question  the  status 
of  P.  clystocarpus  as  a  species. 

Issue  8;  Some  commentera  stated  that 
the  plant  really  is  not  rare  or  that  it  is 
just  naturally  rare  and  no  direct  or 
indirect  human  action  has  caused  this 
rarity  to  occur.  Response:  The  best 
scientific  information  available  to  the 
Service  indicates  P.  clystocarpus  is 
restricted  to  Little  Aguja  Creek.  The 
rarity  of  this  plant  makes  it  more 
vulnerable  to  extinction  from  a  variety 
of  threats  that  might  have  a  relatively 
low  incidence  of  occurrence.  It  is  not 
necessary  to  show  that  the  rarity  of  a 
species  is  the  result  of  any  direct  or 
indirect  human  action.  It  is  only 
necessary  to  Rnd  that  the  species  is  now 
vulnerable  to  extinction  from  any  of  the 
five  listing  factors  stated  in  the 
Endangered  Species  Act. 

Issue  9:  Some  commenters  raised  the 
question  of  the  effect  javelina,  deer,  elk, 
and  exotic  game  might  have  on  P. 
clystocarpus.  Response:  Wild  as  well  as 
domestic  animals  could  constitute 
threats  to  P.  clystocarpus. 

Issue  10:  Some  commenters  claimed 
that  listing  P.  clystocarpus  would 
increase  threats  to  the  species  from 
botanists  wanting  specimens  for  their 
collections.  Response:  Potamogeton 
clystocarpus  was  already  know  as  rare 
to  botanists  prior  to  the  Service's  Usting 
proposal.  The  Service  does  not  believe 
listing  will  increase  threats  to  this 
species  from  scientific  or  other 
collectors.  In  addition,  listing  will  make 
it  a  violation  of  the  Act  to  collect  plants 
from  private  lands  if  done  in  violation  of 
State  criminal  trespass  laws. 

Issue  11:  Some  commenters 
questioned  the  success  of  any 
management  techniques  that  can  be 
used  to  protect  P.  clystocarpus. 
Response:  The  potential  for 
management  and  recovery  of  P. 
clystocarpus  is  addressed  briefly  in  the 
"Available  Conservation  Measures" 
section  of  this  rule  and  will  be 
addressed  in  detail  in  the  development 
of  a  recovery  plan  for  this  species.  The 
Service  cannot  base  listing  on  the 
potential  for  recovery,  which  is  not  one 
X       of  the  factors  considered  in  the  listing 
\    process. 
X_^^e  12:  Some  commenters 
questioned  why  the  government  should 
proceed  with  the  listing  when  the  plant 
only  occurs  on  private  property  and  the 
landowner  does  not  want  government 
assistance  in  protecting  or  managing  the 
plant.  Response:  The  listing  of  a  species 
is  based  only  on  the  five  criteria  in  the 
Act.  The  potential  for  recovery  and 
management  will  be  addressed 
following  the  listing  process. 

Issue  13:  Some  commenters  believed 
there  is  limited  support  for  listing  within 


the  scientific  community,  so  P. 
clystocarpus  should  not  be  listed. 
Response:  The  listing  of  species  is  based 
on  ^e  five  factors  stated  in  the  Act. 
Comments  from  the  scientific 
community  in  support  or  opposition  to  a 
listing  are  considered  for  their 
contribution  to  the  biological 
understanding  of  the  species  and  for 
their  bearing  on  the  listing  factors. 

Issue  14:  Some  commenteri  raised  the 
question  of  why  the  Service  disregarded 
the  recommendation  in  the  status  report 
made  by  Dr.  Rowell  to  list  the  species  as 
threatened  instead  of  endangered. 
Response:  The  Service  has  considered 
the  listing  recommendations  of  all 
parties,  including  Dr.  Rowell.  The 
decision  to  list  this  species  as 
endangered  was  based  on  the  Service's 
assessment  of  available  data.  This 
assessment,  which  is  applied  to  the  five 
listing  factors,  may  not  always  agree 
with  the  assessment  of  the  contractor 
doing  the  status  survey.  Listing  this 
species  as  threatened  would  not  be 
appropriate.  Threatened  species  are 
ones  that  will  become  endangered  if 
their  numbers  are  further  reduced.  With 
only  one  known  population,  P. 
clystocarpus  must  be  listed  as 
endangered  because  its  numbers  could 
not  be  reduced  without  becoming 
extinct. 

Issue  15:  Some  commenters  expressed 
the  possibility  of  listing  this  species  on 
Subcategory  3C  of  the  plant  notice  of 
review.  Category  3C  includes  species 
that  have  proven  to  be  more  abundant 
or  widespread  than  previously  believed 
and/or  those  that  are  not  subject  to  any 
identifiable  threats.  Response:  The 
Service  has  determined  that  based  on 
the  best  scientific  information  available, 
P.  clystocarpus  qualifies  to  be  listed  as 
endangered  as  explained  in  the 
"Summary  of  Factors"  section  of  this 
rule. 

Issue  16:  Some  commenters  stated 
that  the  Federal  government  can  always 
use  an  emergency  listing  to  protect  the 
plant  if  an  unforeseen  threat  appears 
instead  of  listing  it  as  endangered  now. 
Response:  The  Service  is  listing  P. 
clystocarpus  at  this  time  due  to  the 
threats  explained  in  the  "Summary  of 
Factors"  section  and  finds  no  reason  for 
delay. 

Issue  17:  One  commenter  stated  that 
the  Texas  Parks  and  Wildlife 
Department  (TPWD)  never  comments  in 
opposition  to  Federal  proposed  plant 
listings  because  listings  qualify  TPWD 
to  receive  Federal  money.  Response: 
The  Service  is  unaware  of  any  basis  of 
TPWD  comments  other  than  its 
biological  evaluation  of  the  listing 
proposal. 


Issue  18:  Some  commenters  stated 
that  recovery  teams  are  self-serving. 
Team  members  suggest  more  listings  to 
keep  their  jobs.  Response:  Recovery 
team  members  are  only  reimbursed  for 
the  costs  of  travel  to  and  from  meetings, 
and  no  salary  is  paid  for  their  services. 

Issue  19:  Some  commenters 
questioned  the  value  of  the  plant. 
Response:  The  Act  states  that,  "species 
of  *  *  *  plants  are  of  aesthetic, 
ecological,  educational,  historical, 
recreational,  and  scientific  value  to  the 
Nation  and  its  people."  The  Act  also 
requires  species  be  listed  on  the  basis  of 
threats  without  consideration  of  relative 
value. 

Issue  20:  Some  commenters  believed 
there  was  insufficient  notice  to 
landowners  prior  to  the  publication  of 
the  proposed  rule  and  insufficient  public 
notice  prior  to  the  hearing.  Response: 
The  Service  sent  a  letter  to  the 
landowners  on  June  30. 1988,  informing 
them  that  P.  clystocarpus  was  under 
consideration  for  proposed  listing.  The 
Service  mailed  letters  to  individuals 
announcing  the  proposed  rule  and 
hearing.  Newspaper  notices  were 
published  in  the  Alpine  Avalanche 
announcing  the  proposed  rule  and  the 
hearing,  and  a  local  paper  ran  a  story  on 
the  proposed  listing  including  details  on 
the  public  hearing.  The  Service  has 
complied  fully  with  all  notification 
requirements. 

Issue  21:  Some  commenters  stated 
that  additional  threats  to  the  species 
were  described  at  the  public  hearing 
that  were  not  included  in  the  listing 
proposal.  Since  the  public  was  unaware 
of  these  threats,  it  was  unable  to 
comment  and  the  proposal  should 
therefore  be  withdrawn.  Response:  Time 
was  available  from  the  date  of  the 
public  hearing  (July  19, 1990)  until 
August  6, 1990  to  comment  on  any  issues 
or  information  brought  forth  in  the 
public  hearing. 

Issue  22:  Some  commenters 
questioned  what  recreational  activities 
will  be  impacted  on  the  Boy  Scout 
Ranch.  Response:  No  activities  will  be 
impacted  unless  the  landowner 
voluntarily  agrees  that  actions  might  be 
needed  to  recover  the  species  after 
listing. 

Issue  23:  Some  landowners  stated  that 
the  Usting  would  result  in  loss  of  their 
ability  to  develop  their  land  and  that 
this  should  be  considered  confiscation 
of  privately-owned  property  without  just 
compensation.  Response:  Listing  of  a 
species  as  endangered  or  threatened 
does  not  constitute  confiscation  of 
property.  Section  7  duties  to  consult  and 
to  avoid  jeopardy  apply  only  to  Federal 
activities,  funds  and  permits.  Section  9 
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prohibitions  on  taking  species  are 
subject  to  a  number  of  exceptions. 

fssue  24:  One  commenter  believed 
that  the  listing  was  an  action  that 
requires  a  Takings  Implication 
Assessment  (TIA)  as  directed  by 
Executive  Order  12630,  and  requested 
that  the  Service  conduct  such  an 
assessment.  Response:  Listing  decisions 
are  confined  to  the  consideration  of 
biological  factors  only.  Therefore,  TTA's 
are  prepared  after,  rather  than  before, 
the  agency  finalizes  the  decision  upon 
which  its  discretion  is  restricted. 

Such  TIA's  shall  not  be  considered  in 
the  making  of  Administrative  decisions 
which  must,  by  law.  be  made  without 
regard  to  their  economic  impact  upon 
the  public  or  the  agency. 

Issue  25:  Some  commenters  stated 
that  if  listed,  the  Service  would  use  the 
Act  to  exercise  control  of  the  land  by 
regulating  species  that  look  like  P. 
clystocarpus.  Response:  The  Service 
may  by  regulation  of  commerce  or 
taking,  treat  an  unlisted  species  as  an 
endangered  species  if  there  is  such  a 
similarity  of  appearance  between  the 
unlisted  species  and  the  listed  species 
that  law  enforcement  personnel  would 
have  difficulty  in  distinguishing  between 
them,  if  the  effect  of  this  difficulty  would 
be  an  additional  threat  to  the 
endangered  species,  and  if  such 
treatment  of  the  unlisted  species  would 
substantially  facilitate  the  enforcement 
and  further  the  policies  of  the 
Endangered  Species  Act.  It  is  not 
believed  that  the  difficulty  in 
distinguishing  Potamogeton 
clystocarpus  from  other  species  adds  to 
the  threats  to  its  existence.  Nor  is  it 
believed  that  treatment  of  similar 
species  as  endangered  will  further  the 
goal  of  conserving  P.  clystocarpus. 
Therefore,  the  Service  has  no  plans  to 
treat  any  other  species  as  endangered  or 
threatened  based  on  similarity  of 
appearance  to  P.  clystocarpus. 

Issue  26:  One  commenter  asked  if  the 
Service  pre-determines  areas  that  need 
protection  and  then  finds  species  to  list. 
Response:  The  Service  lists  species 
based  on  the  five  criteria  in  the  Act  and 
not  on  location  of  occurrence. 

Issue  27:  Some  commenters  believe 
the  Service  has  singled  out  the  Davis 
Mountains-West  Texas  area  and  is 
purposely  finding  species  to  list  in  an 
attempt  to  acquire  land.  Response: 
Listing  of  a  species  is  based  on 
consideration  of  rarity  and  threats  only 
and  not  because  it  occurs  in  the  Davis 
Mountains- West  Texas  area  or  any 
other  particular  area. 

Issue  28:  Some  commenters  stated 
that  the  Service  would  use  the  hsting  of 
P.  clystocarpus  to  acquire  private  land 
through  condemnation.  Response: 


Section  5  of  the  Act  gives  the  Service 
authority  to  acquire  land  for  protection 
and  recovery  of  endangered  species. 
The  Service,  however,  prefers  to  recover 
species  on  private  land  through 
cooperation  with  landowners  because, 
this  is  the  most  cost  effective  means  of 
recovery.  With  the  nature  of  the  threats 
to  P.  clystocarpus,  recovery  would  not 
be  enhanced  by  Service  land 
acquisition.  The  Service,  therefore,  has 
no  plans  to  acquire  land  for  the  recovery 
of  this  species. 

Issue  29:  One  commenter  asked  if 
someone  participates  in  an  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  program,  even  if  it  is  beneficial 
to  a  species  on  the  list,  does  the  Service 
still  have  to  be  consulted.  Response: 
ASCS  would  be  responsible  for 
consulting  informally  with  the  Service  to 
obtain  information  about  the  presence  of 
listed  species  within  the  area  affected 
by  the  project.  If  listed  species  occur 
within  the  project  area,  ASCS  must  then 
determine  if  the  project  might  adversely 
affect  the  species.  If  ASCS  determines 
the  action  will  not  adversely  affect  the 
species  and  the  Service  concurs,  no 
formal  consultation  with  the  Service  is 
required. 

Summary  of  Factors  Affecting  the 
Speoes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Potamogeton  clystocarpus  should 
be  classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Potamogeton  clystocarpus  Femald 
(Little  Aguja  pondweed)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  known  range 
of  P.  clystocarpus  is  restricted  to  two 
pools  of  water  within  several  miles  of 
the  intermittent  stream  course  in  Little 
Aguja  Canyon.  This  distribution  is 
smaller  than  described  in  the  proposed 
rule  because  two  specimens  attributed 
to  P.  clystocarpus  were  found  to  be 
misidentified.  The  entire  known  range  of 
the  species  is  within  a  Boy  Stout  ranch. 

Both  horses  and  wildlife  occur  on  the 
scout  ranch.  Animals  drinking  or  grazing 
near  the  water  may  affect  water  quality 
through  deposition  of  manure  and 
subsequent  nutrient  enrichment  of  the 
water  promoting  algal  blooms  that 


smother  aquatic  vegetation.  The    , 
likelihood  of  this  occurring  is  greatest 
when  water  levels  are  low  and  water 
temperatures  are  warm  during  summer 
months.  If  the  number  of  horses  is 
increased  or  wildlife  herds  are  not 
controlled  by  hunting  or  predators, 
deterioration  of  water  quality  in  Little 
Aguja  Canyon  could  be  significant. 

Dam  construction  to  enlarge  pools  in 
the  creek  for  recreation  or  livestock  use 
would  change  water  depth,  water 
temperature,  and  substrate  . 
characteristics  likely  making  that 
portion  of  the  stream  unsuitable  for  P. 
clystocarpus.  Dam  construction  in 
portions  of  the  creek  not  presently 
occupied  by  the  plant  would  reduce  the 
amount  of  habitat  available  to  the 
species. 

Petrochemical  or  pesticide  spillage 
upstream  from  the  P.  clystocarpus 
population  could  have  a  serious  impact 
on  water  quality  or  on  the  plants 
themselves.  Any  such  spillage 
downstream  from  the  population  could 
make  that  portion  of  the  stream 
unsuitable  for  establishment  by  the 
plant. 

Water  is  a  precious  asset  in  a  desert 
environment.  Landowners  upstream 
from  the  P.  clystocarpus  site  have 
indicated  they  intend  no  changes  in 
water  use  that  might  affect  the  amount 
or  quality  of  water  in  Little  Aguja 
Canyon.  However,  land  ownership  and 
land  management  can  change  and  future 
managers  may  wish  to  improve  their 
property  through  development  of 
impoundments  or  wells  that  could  affect 
the  amount  of  water  available 
downstream  for  P.  clystocarpus, 
particularly  during  periods  of  drought. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  None  known,  although 
unregulated  scientific  collecting  could 
have  adverse  effects  on  this  plant. 

C.  Disease  orpredation.  None  known. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  existing 
Federal  or  State  law  specifically 
protects  P.  clystocarpus  or  provides  for 
its  recovery.  The  Act  will  offer 
additional  protection  to  the  species 
because  it  is  a  violation  of  the  Act  for 
any  person  to  remove,  cut,  dig  up, 
damage,  or  destroy  an  endangered  plant 
in  an  area  not  under  Federal  jurisdiction 
in  knowing  violation  of  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  In  addition,  the  Act  requires  that 
recovery  actions  be  undertaken  for 
listed  species  as  discussed  below  under 
"Available  Conservation  Measures." 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
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intermittent  stream  in  which  P. 
clystocorpuM  exists  is  subject  to 
complete  drying  during  extended 
droughts  and  scouring  during  floods, 
which  osoaUy  occur  in  coniunction  with 
violent  sununo-  thunderstorms.  These 
events  reduce  the  population  of  P. 
clystocarpus  to  stem  segments  and 
seeds  imbedded  in  mud  and  rock  cracks. 
The  entire  population  must  then 
regenerate  from  these  propagules. 
Despite  floods  and  droughts,  the  species 
has  historically  maintained  its  marginal 
existence.  However,  future  events  could 
reduce  the  population  to  such  low 
numbers  that  it  can  no  longer  recover. 

Natural  di8{>ersal  of  this  8|)ecies  to  a 
more  suitable  environment  is  highly 
unlikely.  Dispersal  by  water  only  carries 
plants  to  more  unfavorable  and 
intermittent  habitat  downstream. 
Aquatic  plants  are  typically  transported 
to  different  watersheds  by  waterfowl 
that  either  ingest  seeds  or  carry  plant 
parts  on  their  feet  or  feathers.  Since 
Little  Aguja  Creek  is  small  and 
intermittent  it  provides  little  suitable 
habitat  to  attract  waterfowl.  Even  if 
waterfowl  are  present,  the  scarcity  of  P. 
clystocarpus  within  the  stream  reduces 
the  chance  that  the  plant  will  be 
transported.  Thus,  present  conditions 
make  it  unlikely  P.  clystocarpus  can 
expand  its  range  naturally  to  the  point 
where  it  it  safe  &om  extinction. 

When  the  number  of  organisms  of  a 
species  is  reduced  to  very  low  levels 
and  remains  so  for  several  generations, 
the  species  passes  through  a  genetic 
"bottleneck'*  caused  by  inbreeding  and 
genetic  drift.  This  can  reduce  the  genetic 
variability  within  a  species,  thus  limiting 
its  adaptability  to  changing 
environmental  conditions.  The  habitat 
for  P.  clystocarpus  is  subject  to  drastic 
fluctuations.  The  continued  existence  of 
P.  clysta~arpus  in  small  numbers  may 
reduce  its  abihty  to  adapt  to  these 
fluctuations. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
fmal.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Potamogeton 
clystocarpus  as  endangered.  Listing  as 
threatened  would  not  be  appropriate.  A 
threatened  species  is  one  that  is  likely  to 
become  endangered  if  its  numbers  and 
distribution  become  further  reduced. 
With  only  one  known  population,  the 
numbers  of  P.  clystocarpus  could  not  be 
reduced  without  extinction.  Critical 
habitat  is  not  being  designated  for  the 
reasons  discussed  below. 


Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires,  to  the  maximum  extent  prudent 
and  determinable,  that  the  Secretary 
propose  critical  habitat  at  the  time  a 
species  is  proposed  to  be  endangered  or 
threatened.  The  population  of  this 
species  is  small,  and  loss  of  even  a  few 
individuals  to  activities  such  as 
collection  for  scientific  purposes  could 
extirpate  the  species  from  some 
locations.  Publication  of  a  critical 
habitat  description  and  maps  would 
increase  the  vulnerability  of  the  species 
without  significantly  increasing 
protection.  The  population  of 
Potamogeton  clystocarpus  is  found  on 
private  land  where  Federal  involvement 
in  land-use  activities  does  not  generally 
occur.  In  general,  additional  protection 
resulting  from  critical  habitat 
designation  is  often  achieved  through 
the  section  7  Consultation  process.  Since 
section  7  would  not  apply  to  tlte 
majority  of  land-use  activities  occurring 
within  critical  habitat  in  this  instance, 
its  designation  would  not  appreciably 
benefit  the  species.  For  these  reasons, 
the  Service  concludes  that  it  is  not 
prudent  to  designate  critical  habitat  for 
P.  clystocarpus  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  cooperation  with  the 
States  and  possible  land  acquisition, 
although  under  present  circumstances 
this  is  not  believed  necessary  for  the 
recovery  of  P.  clystocarpus.  Recovery 
actions  for  P.  clystocarpus  might  include 
monitoring,  particularly  following  floods 
or  during  periods  of  prolonged  drought, 
to  determine  how  the  species  survives 
such  events;  propagation  of  plants  off- 
site  in  an  established  refugium  to 
provide  materials  for  research  or  for 
reintroduction  should  the  natural 
population  be  lost;  and  education  to 
teach  scout  camp  visitors  and  others 
about  the  sensitivity  of  the  species  and 
the  need  to  protect  it  Some  of  these 
recovery  activities  may  require  greater 
resources  or  technical  capability  than 
the  landowner  can  provide,  and  their 
successful  accomplishment  may  require 
cooperation  between  the  landowner  and 
outside  groups  or  individuals.  Recovery 
activities  will  be  addressed  in  detail  in 


the  recovery  plan  for  this  species.  The 
Service  will  seek  the  participation  of 
interested  individuals  and  parties  in 
plan  development,  and  the  draft  plan 
will  be  available  for  public  review  and 
comment.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants,  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  bnplementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  known  population  of 
Potamogeton  clystocarpus  is  on 
privately-owned  land.  There  are  no 
known  current  or  planned  Federal 
activities  that  may  affect  this  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  Section  g(a](2)  of  the  Act 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
listed  plants,  the  1988  amendments  (Pub, 
L  100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
listed  plaints  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance!  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
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the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  3507, 
Ariington,  Virginia  22201  (703/358-2104). 

National  Environmental  Policy  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepaiM 
in  connection  with  regulations  adoptea 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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recordkeeping  requirements. 
Transportation. 


Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority.  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L  9»- 
625. 100  Stat  3500;  unless  otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Potamogetonaceae,  to  the  List 
of  Endangered  and  Threatened  Plants: 


S  17.12 
plants. 


Endangarad  and  tttraatanad 


(h)  *  *  * 


SpectM 


Scientific  name 


Common  name 


Historic  range 


Whenlisted         Status 


Crttical 
habitat 


SpecM 
rules 


Potamogetonaceae— Pond«veed 
family: 
Potamogeton  clystocarpus Littie  Aguia  pondweed _....  U.SA  (TX) 
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NA 


HA 


Dated:  September  27, 1991. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  91-27399  Filed  11-13-91;  8:45  am) 
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This  KCten  of  the  FEDERAL  REGISTER 

contains  notices  to  the  public  of  tt»e 
proposed  issuance  oi  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partidpeta  in  the  rule 
malung  prior  to  the  adoption  of  the  final 
ruiea. 

DEPARTME^f^  OF  AGRICULTURE 

Agricuttural  Marlcetfng  Servfce 

7  CFR  Part  1004 

(Docket  No.  AO-160-A65-RO-2;  DA-M- 
0031 

Milk  In  the  Middle  Atlantic  Marketing 
Area;  Decision  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  decision  incorporates 
into  the  Middle  Atlantic  Federal  milk 
order  a  plan  for  pricing  milk  on  the  basis 
of  its  nonfat  solids  content,  as  well  as  its 
volume  and  butterfat  content  The 
differential  value  of  milk  used  in  Class  I 
and  Class  II  would  be  pooled  to 
determine  producers'  shares  of  the 
higher-valued  uses,  and  the  value  of 
nonfat  solids  uses  in  Classes  II  and  III 
would  be  pooled  with  the  value  of  skim 
milk  used  in  Class  I  to  determine  the 
value  of  nonfat  solids  in  producer  milk. 

The  decision  is  based  on  industry 
proposals  considered  at  a  public  hearing 
held  July  17-18, 1990,  in  Philadelphia, 
Pennsylvania.  The  changes  are 
necessary  to  reflect  current  marketing 
conditions,  to  maintain  orderly 
marketing  in  the  Middle  Atlantic 
marketing  area,  and  to  recognize  the 
value  of  nonfat  milk  solids  contained  in 
milk  pooled  under  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2968. 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 


The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  unall  entities.  Pursuant  to  5  U.S.C. 
605(b],  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  6f  small  entities.  The 
amended  order  will  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

Prior  document  in  this  proceeding: 

Notice  of  Hearing:  Issued  June  29, 
1990:  published  )uly  9, 1990  (55  FR 
28052). 

Recommended  Decision:  Issued  May 
23. 1991:  published  May  31, 1991  (56  FR 
24746). 

Preliminary  Statement 

A  public  hearing  was  held  upon  a 
proposed  amendment  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the 
Agriculttiral  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674) 
and  the  applicable  rules  of  practice  (7 
CFR  part  900),  at  Philadelphia, 
Pennsylvania,  on  July  17-18. 1990.  Notice 
of  the  hearing  was  issued  on  June  29, 
1990,  and  published  July  9, 1990  (55  FR 
28052). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator.  Agricultural 
Marketing  Service,  on  May  23, 1991, 
filed  with  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  his 
recommended  decision  containing 
notice  of  the  opportunity  to  file  written 
exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  The  first  sentence  of  paragraph  47  is 
modified. 

2.  Six  paragraphs  are  added  at  the  end 
of  the  decision. 

3.  Minor  modifications  in  order 
language  changes,  to  better  reflect  the 
intent  of  the  decision,  are  made  in 

§§  1004.60(d)(2)  and  1004.71(b)(2).  and  a 
change  to  section  references  in  §  1004.85 
is  added. 


The  material  issues  on  the  record  of 
hearing  relate  to  multiple  component 
pricing. 

Findings  and  Conchisions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

A  proposal  that  the  Middle  Atlantic 
order  be  amended  to  accommodate  a 
multiple  component  plan  using  values  of 
nonfat  milk  solids  and  butterfat  to 
adjust  the  value  of  milk  used  in  Class  II 
and  Class  III  products  and  payments  to 
producers  should  be  adopted.  Under  the 
component  pricing  plan  adopted  herein, 
handlers'  obligations  for  producer  milk 
used  in  Class  I  will  not  be  affected  by 
the  nonfat  solids  content  of  the  milk. 

At  the  present  time  under  the  Middle 
Atlantic  order,  and  under  nearly  all  of 
the  other  Federal  milk  orders,  milk 
received  by  handlers  is  priced  according 
to  the  pounds  of  producer  milk  allocated 
to  each  class  of  use  multiplied  by  the 
prices  per  hundredweight  of  milk  testing 
3.5  percent  butterfat,  as  determined 
under  the  orders  for  each  class  of  use. 
Adjustments  for  such  items  as  overage, 
reclassified  inventory,  location  and 
other  source  milk  allocated  to  Class  I 
are  added  to  or  subtracted  from  the 
classified  use  value  of  the  milk.  The 
resulting  amount  is  divided  by  the  total 
producer  milk  in  the  pool  to  calculate  a 
price  per  hundredweight  of  milk  testing 
3.5  percent  butterfat  to  be  paid  to 
producers  for  the  approved  milk  they 
have  delivered  to  handlers.  The  price 
paid  to  each  producer  is  then  adjusted 
according  to  the  specific  butterfat  test  of 
the  producer's  milk  by  means  of  a 
butterfat  differential.  The  butterfat 
differential  is  computed  by  multiplying 
the  wholesale  selling  price  of  Grade  A 
(92-8core)  bulk  butter  per  pound  on  the 
Chicago  Mercantile  Exchange,  as 
reported  for  the  month  by  the  U.S. 
Department  of  Agriculture,  by  0.138  and 
subtracting  the  Minnesota-Wisconsin 
price  at  test,  also  as  reported  for  the 
month  by  the  U.S.  Department  of 
Agriculture,  multiplied  by  .0028. 

The  component  pricing  plan  was 
proposed  by  Pennmarva  Dairymen's 
Federation,  Inc..  (Pennmarva)  a 
federation  of  cooperatives  composed  of 
Atlantic  Dairy  Cooperative.  Mid- 
Atlantic  Division  of  Dairymen,  Inc., 
Maryland  and  Virginia  Milk  Producers 
Cooperative  Association.  Inc..  and 
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Valley  oi  Virginia  Cooperative  Milk 
Produceis  Associatian.  A  witness  for  the 
Federation  testified  in  favor  of  the 
proposed  pricing  plan  on  befaaS'of 
Pennmarva.  Mount  Joy  Farmers 
Cooperative  Association  and  Eastern 
Milk  Producers  Cooperative 
Association,  Inc.  The  members  of  these 
organizations  market  90  percent  of  the 
producer  milk  associated  with  the 
Middle  Atlantic  order. 

Peniunarva's  witness  testified  that  the 
adopUon  of  component  pricing  under  the 
Middle  Atlantic  order  is  justified  on  the 
basis  that  its  incorporation  under  the 
order  will  result  fn  a  better  recpgnitian 
of  the  economic  value  of  all  producer 
milk  than  either  the  order's  current 
provisions  or  any  existing  industry- 
sponsored  component  pricing  programs 
within  the  Middle  Atlantic  market,  and 
thereby  contribute  to  orderly  marketing. 
The  witness  explained  that  under  the 
current  provisions  of  the  order,  prices 
vary  on^  for  differences  in  the  butterfat 
component  content  of  miDc.  even  though 
it  has  been  demonstrated  that  other 
components  have  value.  He  indicated 
that  without  multiple  component  pricing 
under  the  order,  industry-sponsored 
programs,  which  suffer  from  serious 
economic  defects,  will  continue  to 
proliferate.  The  witness  stated  that 
under  the  industry-sponsored  plans 
prices  cannot  be  adjusted  downward  Ibr 
milk  of  leM  than  average  component 
content,  bi  addition,  he  continued,  the 
plans  generally  are  not  available  to  all 
producers,  resulting  in  a  situation  in 
which  producers  to  not  receive  uniform 
prices  for  their  milk  and  handlers  do  not 
pay  uniform  prices.  As  a  consequence, 
the  witness  testified,  producers  on  the 
Middle  Atlantic  market  are  not  receiving 
appropriate  pricing  signals  regarding  the 
value  of  their  milk. 

The  representative  of  Peimmarva 
testified  that  Pennmarva  has  chosen  to 
follow  the  multiple  component  pricing 
plan  in  the  Great  Basin  order.  He  stated 
that  the  plan  excludes  adjustments  in 
Class  I  prices  for  the  nonfat  component 
while  dividing  the  Class  III  value 
between  the  fat  and  nonfat  solids  prices. 
Use  of  the  plan,  according  to  the 
witness,  will  maintain  price  alignment 
between  the  Middle  Atlantic  market  and 
neighboring  Federal  order  markets 
because  purchasers  of  Class  11  and 
Class  ni  milk  will  experience  no 
appreciable  change  in  their  prices.  The 
witness  maintained  that  the  plan  works 
well  and  helps  maintain  orderly 
marketing.  He  pointed  out  that  the  plan 
results  in  revenue  neutrality.  The 
current  handler  reporting  structirre 
would  be  maintained,  he  said.  Finally, 
the  witness  stated,  the  plan  prices  Class 


II  and  Class  in  oiilk  according  to  the 
relationship  that  exists  between 
component  content  and  product  yield. 

Pennmarva's  witness  p^^^pInin«»/^  ti^at 
due  to  the  US.  Food  and  Drug 
Administration's  standards  cl  identity 
retpdring  flatd  milk  products  to  have 
only  a  mininuMn  nonfat  solids  content  of 
8.2S  percent.  Pennnurva  does  not 
support  having  componenl  pricing  apply 
to  Class  I  milk  in  the  Middle  Atlantic 
markeL  He  indicated  that  Pennmarva 
does  not  want  to  create  an  incentive  to 
bwer  the  current  nonfat  solids  content 
of  fluid  mUk.  which  is  generally 
somewhat  higher  than  the  required 
minimum.  The  uritness  stated  that  fluid 
milk  handlers  do  not  want  to  create  a 
situation  in  which  their  competitors  nay 
gain  a  competitive  advantage  by  paying 
less  for  Class  I  aiilk  containing  a  lower 
percentage  of  nonfat  sohds.  He  testified 
further  that  fluid  milk  handlers  are 
reluctant  to  pay  for  milk  on  the  basis  of 
multiple  componoits  because  of  a 
general  perception  that  consumers  are 
unwilling  to  pay  a  higher  price  for  milk 
containing  a  higher-than-average 
percentage  of  nonfat  solids. 

Proponent  witness  proposed  that  the 
multiple  component  pricing  plan  used  in 
the  Great  Basin  Federal  milk  order  be 
adapted  foe  use  in  the  Middle  Atlantic 
order  by  making  four  basic 
modificatioits.  "The  Great  Basin  pricing 
plan  would  be  modified  by  incorporating 
the  current  Middle  Atlantic  seasonal 
base-excess  plan,  by  using  nonfat  solids 
and  butterfat  as  the  components  rather 
than  protein  and  butterfat.  by  using  the 
Class  lU  price  rather  tiian  the  basic 
formula  price  to  derive  the  nonfat  solids 
price,  and  by  deriving  the  nonfat  solids 
price  from  the  current  month's  nonfat 
solids  content  rather  than  the  previous 
month's. 

The  Pennmarva  witness  presented 
several  reasons  for  using  nonfat  solids 
instead  of  protein  as  the  component  for 
pricing  producer  milk  and  milk  used  in 
Class  U  and  Class  HI  by  handlers. 
According  to  the  witness,  a 
preponderance  of  the  milk  pooled  under 
the  Milk  Atlantic  order  and  used  in 
Class  n  and  Qass  lU  is  used  in  products 
whose  economic  value  depends  on  the 
nonfat  solids  content  of  the  milk  rather 
than  on  the  protein  content.  Therefore, 
the  Peniunarva  witness  argued,  the  use 
of  protein  to  determine  the  value  of  milk 
used  by  handlers  in  most  Order  4 
manufactured  products  would  result  in 
price  variations  to  handlers  that  wouhl 
exceed  the  value  of  the  component  in 
the  products  manufactured.  FinaUy.  the 
witness  stated,  a  greater  redistribution 
of  money  among  producers  would  occur 
if  prices  to  producers  are  adjusted  on 


the  basis  of  the  protein  content  of  their 
milk  rather  than  on  the  basis  of  the 
nonfat  solids  cootenL 

Pennmarva's  witness  further 
explained  why  Pennmarva  propoaes 
using  the  Class  IQ  price  rather  than  the 
basic  formala  price  to  derive  the  nonfat 
solids  price.  According  to  the  witness. 
the  Uiddle  Atlantic  Qass  lU  price 
differs  from  the  basic  formula  price  du« 
to  the  use  of  seasonal  adjustments  to  the 
basic  formula  price.  He  indicated  that 
maintaining  these  seasonal  adjustments 
requires  using  the  Qass  III  price  to 
derive  the  nonfat  solids  price. 

Pennmarva's  representative  explained 
that  use  of  the  current  month's  average 
nonfat  solids  content  of  producer  milk  to 
derive  the  nonfat  solids  price,  rather 
than  the  previous  month's  content,  will 
provide  a  better  measure  of  the  current 
month's  component  values  than  using 
the  previous  month's  tests.  He  indicated 
that  nonfat  solids  tests  for  the  current 
month  are  available  at  the  same  time  aa 
butterfat  tests  for  the  current  month.  The 
witness  stated  that  under  Pexmmarva's 
proposal  the  nonfat  solids  prices  for  the 
current  month  will  be  announced  by  the 
13th  of  the  following  mooth. 

A  witness  appearing  on  behalf  of 
Dietrich's  Milk  Products.  Inc. 
(Dietrich's),  a  non-regulated  handles 
under  the  Middle  Atlantic  order, 
testified  that  Dietrich's  supports 
Pennmarva's  position  that  the  Middle 
Atlantic  order  should  be  amended  to 
provide  incentives  to  producers  to 
produce  milk  that  has  a  greater  value  ia 
the  marketplace.  He  testified  that 
Dietrich's  would  prefer  nonfat  solids 
pricing  to  protein  pricing  because  the 
handler  mainly  produces  whole  milk 
powder,  a  major  manufacturing  use  of 
milk  in  the  Middle  Atlantic  markeL 
Therefore,  the  witness  stated,  nonfat 
solids  pricing  would  better  fit  Dietrich's 
operations.  The  witness  also  testified 
that  Dietrich's  has  found  that  it  is  more 
difficult  to  accurately  determine  the 
protein  content  of  milk  than  the  nonfat 
solids  content  He  observed  that  the 
Minnesota-Wisconsin  price  largely 
reflects  protein  values  because  it  is 
primarily  driven  by  the  cheese  market, 
and  argued  that  since  the  nonfat  solids 
price  as  proposed  by  Peimmarva  would 
be  derived  &om  the  Minnesota- 
Wisconsin  price,  the  resulting  nonfat 
solids  price  would  include  the  value  of 
protein  as  well  as  the  value  of  nonfat 
solids. 

However,  Dietrich's  witness 
expressed  some  concerns  about  the 
proposal  and  its  impact  He  indicated 
that  Dietrich's  is  concerned  about 
transfers  between  handlers  and 
between  nmrkets.  ^ecifically,  he 
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testified  that  Dietrich's  ships  fluid  skim 
milk  from  its  non-pool  plant  to  pool 
plants  under  the  New  York-New  Jersey 
order  on  an  agreed-upon  Class  II  basis. 
He  expressed  concern  about  the 
treatment  of  these  shipments  under  an 
amended  Middle  Atlantic  order,  and 
about  how  shrinkage  would  be  handled 
under  the  order  if  component  pricing 
were  adopted. 

A  witness  representing  National  All- 
Jersey.  Inc..  a  national  organization  of 
dairy  farmers,  and  appearing  on  behalf 
of  the  American  Jersey  Cattle  Club,  the 
breed  association  for  owners  of  Jersey 
cattle,  stated  that  both  organizations 
support  Peimmarva's  proposal  because 
the  current  butterfat-skim  milk  pricing 
system  is  not  equitable  to  dairy  farmers. 
He  explained  that  under  the  current 
pricing  plan,  producers  receive  the  same 
price  for  the  skim  portion  of  their  milk 
regardless  of  its  nonfat  solids  content.  In 
other  words,  he  said,  producers  are  paid 
the  same  price  for  a  pound  of  water  as 
for  a  pound  of  nonfat  solids. 

The  witness  for  the  Jersey 
organizations  testified  that  the 
organizations  also  support  the  proposal 
because  it  would  give  dairy  farmers 
more  appropriate  economic  signals.  He 
.opined  that  the  current  milk  pricing 
system  does  not  give  dairy  farmers  the 
proper  incentives  to  produce  the  kind  of 
milk  that  consumers  are  demanding. 
Through  the  types  of  dairy  products  they 
are  purchasing,  according  to  the  witness, 
consumers  are  placing  a  greater 
emphasis  and  value  on  the  nonfat  solids 
portion  of  milk.  However,  the  witness 
stated,  an  increase  in  the  value  of  the 
skim  portion  of  milk,  without  component 
pricing,  only  gives  dairy  farmers  an 
incentive  to  increase  the  volume  of  milk 
that  they  produce  without  regard  to  the 
components  or  water  contained  in  it. 

A  consultant  for  the  Jersey 
organizations  stated  that  their 
organizations'  purpose  in  testifying  is  to 
support  Pennmarva's  proposal.  He 
suggested  that  the  most  important 
reason  for  implementing  a  multiple 
component  pricing  plan  is  to  reflect  back 
to  producers  the  fact  that  the  value  of 
skim  milk  varies  depending  on  the 
percentage  of  solids  it  contains. 
According  to  the  witness,  differences  in 
the  value  of  skim  milk  stem  from  the  fact 
that  milk  with  higher  levels  of  nonfat 
solids  has  a  greater  nutritional  value 
and  produces  higher  yields,  of 
manufactured  products.  He  stated  that 
producers  cannot  achieve  maximum 
efficiency  in  the  use  of  their  resources  in 
satisfying  consumer  wants  so  long  as 
they  are  being  paid  under  the  present 
pricing  system  that  tells  them  that  it 
makes  no  difference  what  level  of 


nonfat  solids  or  water  their  milV 
contains. 

The  consultant,  who  also  has  direct 
experience  with  the  pricing  plan 
effective  under  the  Great  Basin  order, 
further  testified  that  differences  in  milk 
costs  among  fluid  milk  handlers  on  the 
Great  Basin  market  would  have  been 
rather  small  even  if  the  order  had  priced 
Class  I  milk  on  the  basis  of  its  protein 
content,  because  the  variation  in  the 
protein  content  among  handlers  was  not 
great.  These  differences  would  have 
been  even  less,  according  to  the  witness, 
if  pricing  had  been  based  on  the  nonfat 
solids  content  of  the  milk.  The 
consultant  also  testified  that  fluid  milk 
handlers  on  the  Great  Basin  market  are 
beginning  to  pay  much  more  attention  to 
the  level  of  solids  in  the  skim  milk  that 
they  receive.  He  stated  that  they  are 
objecting  more  and  more  to  receiving 
milk  with  lower  solids. 

Although  the  Jersey  consultant 
testified  that  charging  handlers  for  the 
nonfat  solids  content  of  the  milk  they 
use  in  Class  I  is  feasible  and 
economically  justifiable,  he  stated  that 
the  Jersey  organizations  do  not  advocate 
that  component  pricing  under  the  Middle 
Adantic  order  apply  to  Class  I  milk  at 
this  time.  Such  an  approach  would  not 
be  appropriate,  according  to  the  witness, 
until  handlers  begin  to  insist  on 
receiving  higher  nonfat  solids  milk  for 
which  they  pay  no  more. 

The  witness  testifying  on  behalf  of  the 
National  Farmers  Organization  (NFO),  a 
producer  cooperative,  stated  that  NFO 
supports  the  concept  of  multiple 
component  pricing  of  milk  in  Federal 
milk  orders  because  by  pricing  milk 
according  to  its  values  in  the 
marketplace,  component  pricing  makes 
it  possible  for  producers  to  respond  to 
the  demands  of  the  marketplace  and  to 
be  properly  rewarded  for  their  efforts. 
However,  the  witness  stated  that  NFO 
supports  component  pricing  based  on 
protein  rather  than  nonfat  solids  for 
several  reasons.  He  said  that  NFO  has 
found  that  protein  is  the  component 
most  demanded  by  handlers  and  the 
component  handlers  are  most  willing  to 
pay  for  directly.  Further,  he  stated, 
although  protein  and  lactose,  the  major 
components  of  nonfat  solids,  have  very 
different  economic  values,  nonfat  solids 
pricing  would  result  in  assigning  them 
equal  value. 

The  NFO  witness  testified  that 
producers  have  become  attuned  to  the 
protein  content  of  their  milk  as  part  of 
their  herd  management.  The  witness 
concluded  that  adjoining  Federal  order 
markets  with  overlapping  procurement 
areas  likely  will  adopt  multiple 
component  pricing  plan  based  on 


protein,  with  the  result  that  a  Middle    i 
Atlantic  multiple  component  pricing     ' 
plan  based  on  nonfat  solids  would  be 
isolated  and  out-of-step  with  adjacent 
orders.  As  a  result,  he  stated,  producers 
and  handlers  within  the  substantial  area 
of  overlapping  supplies  among  these 
neighboring  markets  would  be  presented 
with  a  confusing  and  difficult  marketing 
situation. 

The  witness  for  NFO  also  testified 
that  the  cooperative  association  recently 
negotiated  a  contract  with  a  fluid  milk 
handler  in  which  the  handler  agreed  to 
pay  premiums  for  high  protein  content. 
According  to  the  witness,  the  handler  1 
agreed  to  pay  an  incentive  for  high 
protein  milk  in  order  to  procure  a  milk 
supply,  not  because  he  wanted  high 
protein  milk.  I 

The  witness  representing  Dean  Foods 
Company,  a  non-regulated  handler 
under  the  Middle  Atlantic  order, 
testified  that  Dean  favors  protein  and 
quality  pricing  rather  than  nonfat  solids 
pricing.  However,  the  witness  indicated 
that  if  Dean  had  had  more  time  to 
compare  the  effect  on  Dean  of  nonfat 
solids  pricing  with  the  effect  of  protein 
pricing.  Dean  may  have  favored  nonfat 
solids  pricing.  According  to  the  witness, 
Dean  is  concerned  that  the  adoption  of 
nonfat  solids  pricing  in  the  Middle 
Adantic  market  and  protein  pricing  in 
adjacent  markets  will  cause  milk  used  in 
the  same  Class  II  (and  Class  III)  j 

products  to  have  differing  costs. 

The  witness  representing  Kraft 
General  Foods,  a  non-regulated  handler 
under  the  Middle  Atlantic  order, 
testified  that  Kraft  is  not  opposed  to  the 
concept  of  multiple  component  pricing 
as  part  of  the  Federal  milk  order  system, 
but  is  opposed  to  Pennmarva's  proposal. 
The  witness  explained  that  Kraft  is 
opposed  to  Pennmarva's  proposal 
because  (1)  nonfat  solids  rather  than 
protein  would  be  used  to  adjust  handler 
and  producer  prices.  (2)  the  value  of  the 
non-butterfat  component  would  not  be 
uniform  among  markets,  and  (3)  prices 
would  not  be  adjusted  for  somatic  cell 
count. 

Kraft's  witness  presented  several 
reasons  for  protein  to  be  used  as  a 
component  instead  of  nonfat  solids.  In 
surrounding  markets,  the  witness  stated, 
the  predominant  use  of  surplus  milk  is  in 
cheese  rather  than  nonfat  dry  milk  (and 
related  products),  and  these  markets' 
procurement  areas  overlap  that  of  the 
Middle  Atlantic  market.  The  witness 
testified  that  producers  in  the  Middle 
Adantic  area  select  herd  sires  on  the 
basis  of  potential  protein  production, 
that  voluntary  multiple  component 
pricing  plans  in  the  area  use  protein,  and 
that  protein  is  the  component  that  gives 
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manufactured  dairy  products,  including 
nonfat  dry  milk,  their  value.  He  stated 
further  that  if  nonfat  solids  are  used  as  a 
basis  for  pricing  milk,  the  addition  of 
whey  powder  or  lactose  to  producer 
milk  for  the  purpose  of  enhancing 
producer  returns  may  be  a  problem. 

According  to  Kraft's  witness,  the  price 
of  components  other  than  butterfat 
should  be  the  same  among  markets  as 
are  butterfat  prices.  Otherwise,  he 
contended,  market  disorder  and  handler 
inequity  would  result  because  of 
different  raw  product  costs  among 
competing  handlers.  The  witness  stated 
that  the  use  of  each  market's  average 
protein  or  nonfat  solids  content  would 
result  in  different  values  for  the 
component  among  markets. 

Kraft's  witness  further  testified  that 
somatic  cell  counts  must  be  included  in 
any  multiple  component  pricing  plan.  He 
explained  that  the  presence  of  high 
somatic  cells  has  a  negative  value  on 
milk  because  it  reduces  cheese  yields. 
According  to  the  witness,  other 
countries  that  use  multiple  component 
pricing  adjust  their  prices  for  somatic 
cell  count,  and  somatic  cell  count 
adjustments  are  used  in  most  voluntary 
multiple  component  pricing  plans. 

The  witness  representing  Dairylea 
Cooperative,  a  producer  cooperative 
marketing  the  milk  of  "less  than  a 
handful"  of  producers  under  Order  4, 
testified  that  Dairylea  agrees  that  the 
time  has  come  for  multiple  component 
pricing  since  the  value  of  the  nonfat 
components  of  milk  are  greater  in  the 
marketplace  than  the  fat  component  in 
milk.  He  indicated,  however,  that  the 
cooperative  has  no  position  regarding 
multiple  component  pricing  in  the 
Middle  Atlantic  order. 

In  Pennmarva's  brief,  the  cooperative 
federation  argued  that  Kraft's  position 
favoring  the  use  of  protein  rather  than 
nonfat  solids  as  a  pricing  component 
rests  upon  the  unsupportable 
supposition  that  intermarket  alignment 
is  more  important  than  market 
characteristics,  and  therefore  should  be 
rejected.  Pennmarva's  brief  stated  that 
there  is  substantial  record  evidence 
concerning  the  characteristics  of  the 
Middle  Adantic  market,  but  no  evidence 
in  the  record  that  the  use  of  nonfat 
solids  pricing  would  create 
misalignment.  Furthermore,  Pennmarva 
contended,  Kraft's  data  concern  other 
marketing  areas  with  very  different 
market  characteristics  than  the  Middle 
Atlantic  market.  Pennmarva  pointed  out, 
for  example,  that  while  the  manufacture 
of  cheese  is  more  substantial  in  the 
neighboring  New  York-New  Jersey 
marketing  area,  nonfat  dry  milk  is  the 
principal  surplus  milk  product 


manufactured  in  the  Middle  Adantic 
market. 

The  Pennmarva  brief  contended  that 
the  Federal  milk  order  program  is  a 
producer  program  and,  absent 
substantial  evidence  of  disorderly 
marketing  as  a  result  of  proposals 
favored  by  a  great  majority  of  the 
market's  producers,  such  proposals 
should  be  adopted.  Pennmarva  stated 
that  the  preference  of  Kraft,  a  non-pool 
handler  utilizing  approximately  4 
percent  of  the  producer  milk  pooled 
under  the  order,  for  protein  pricing  does 
not  justify  ignoring  the  fact  that  90 
percent  of  the  market's  producers,  who 
would  be  direcdy  affected  by  the 
provision,  favor  nonfat  solids  pricing. 
Pennmarva  argued  that  handlers  would 
not  be  direcdy  affected  by  adoption  of 
nonfat  solids  pricing  because  the 
Federation's  proposal  would  not  affect 
basic  class  price  levels.  Finally, 
Pennmarva  noted  that  Kraft  is  familiar 
with  nonfat  solids  pricing  since  Kraft 
operates  three  plants  in  California  that 
are  subject  to  such  pricing  and 
manufacture  products  that  compete  with 
products  manufactured  at  plants 
regulated  under  Federal  orders. 

In  the  brief  filed  on  behalf  of  the 
Jersey  organizations,  the  organizations 
maintained  that  the  hearing  record 
contains  abundant  evidence  for  the 
Secretary  to  adopt  Pennmarva's 
proposal.  The  brief  stated  that  the 
hearing  record  is  replete  with  testimony 
from  experts  and  corroborating  data 
showing  the  need  for  multiple 
component  pricing  in  the  Middle 
Adantic  market,  'Hie  brief  also  stated 
that  the  hearing  record  contains  several 
reasons  for  Pennmarva's  proposal  to  be 
adopted.  The  Jersey  organizations 
indicated  that  the  record  shows  that 
most  of  the  producers  on  the  Middle 
Adantic  market  support  the  proposal, 
while  it  is  opposed  by  a  cooperative 
with  only  about  50  producers  on  the 
market  and  a  handler  with  no  producers 
on  the  market.  The  brief  conceded, 
however,  that  the  opposition's  position 
that  it  would  be  better  to  pay  producers 
for  the  skim  portion  of  milk  based  on 
protein  rather  that  nonfat  solids  may 
very  well  prove  to  be  a  better  approach 
in  the  long  run.  Finally,  the  brief 
indicated  that  while  the  Jersey 
organizations  support  the  proposal,  they 
believe  that  the  multiple  component 
pricing  plan  in  the  Great  Basin  order  can 
be  improved  by  (1)  changing  the  method 
for  calculating  the  protein  or  nonfat 
solids  price,  (2)  providing  for  the  same 
price  in  all  orders,  and  (3)  pricing 
protein  or  nonfat  solids  in  Class  I  milk. 
The  brief  stated  that  the  Jersey 


organizations  do  not  advocate  that  these 
changes  be  made  at  this  time. 

In  the  brief  filed  on  behalf  of  NFO.  die 
cooperative  association  argued  that  the 
intrinsic  merits  of  nonfat  solids  pricing 
are  not  superior  to  protein  pricing,  and 
that  there  are  no  unique  conditions  in 
the  Middle  Adantic  market  that  require 
nonfat  solids  pricing.  NFO  therefore 
opposed  an  action  the  cooperative 
characterized  as  isolating  the  Middle 
Adantic  market  and  placing  it  out  of 
step  with  national  dairy  trends  by 
adopting  nonfat  solids  pricing.  NFO 
contended  that  pricing  milk  on  the  basis 
of  its  nonfat  solids  content  does  not 
make  economic  sense.  The  cooperative 
stated  that  such  a  pricing  plan  would 
have  the  effect  of  assigning  the  same 
value  to  lactose  and  protein  and 
assuming  that  the  mineral  content  of 
milk  is  constant,  and  denigrated  the 
choice  of  nonfat  solids  as  a  pricing 
component  on  the  basis  that  it  would 
result  in  less  variation  in  producer 
prices  than  would  protein. 

In  the  brief  filed  on  behalf  of  Kraft, 
the  handler  concluded  that  Pennmarva's 
proposal  should  not  be  adopted  because 
the  value  of  milk  to  manufacturers  in  the 
Middle  Adantic  area  results  from  its 
protein  content  rather  than  its  nonfat 
solids  content.  Kraft  maintained  that 
even  a  protein  pricing  plan  should  not 
be  adopted  for  the  Middle  Adantic 
marketing  area  unless  the  same  protein 
price  is  used  in  all  Federal  milk  orders, 
and  the  resulting  protein  price  is 
adjusted  for  somatic  cell  content. 

Kraft's  brief  contained  a  number  of 
proposed  findings  (42)  that  detailed  the 
interrelationship  between  the  Middle 
Adantic  market  and  other  Federal  order 
markets,  suggested  that  the  milk 
products  manufactured  in  the  separate 
markets  be  considered  on  a  combined 
basis,  and  insisted  that  adoption  of 
nonfat  solids  pricing  for  the  Middle 
Adantic  marketing  area  would  create 
disorderly  marketing  conditions 
throughout  the  region.  In  support  of 
arguments  related  to  intermarket 
competition  and  alignment.  Kraft 
requested  official  notice  be  taken  of  the 
Order  2  Market  Administrator's  Bulletin 
Quarterly  "D"  for  1989.  Accordingly, 
official  notice  of  this  publication  is 
taken.  The  brief  argued  that  dairy  herd 
improvement  information  about  sire 
selection  offers  information  on  the 
protein-transmitting  ability  of  sires,  but 
not  on  their  nonfat  solids-transmitting 
abdity.  Kraft's  arguments  included  an 
overview  of  multiple  component  pricing 
plans  throughout  the  nation,  and 
stressed  the  prevalence  of  protein 
pricing  in  such  plans  in  the  northeastern 
United  States.  The  brief  also  included  a 
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number  of  proposed  Hndings  regarding 
the  relatively  greater  importance  of 
protein  over  nonfat  solids  as  a  dairy 
product  ingredient. 

Kraft's  brief  argued  that  protein 
testing  is  more  precise  than  nonfat 
solids  testing,  and  that  the  integrity  of  a 
nonfat  solids  pricing  plan  could  be 
compromised  by  the  undetectable 
addition  of  low-cost  dairy  soHds  such  as 
lactose  to  producer  milk.  The  brief 
characterized  the  determination  of  a 
component  price  on  the  basis  of 
marketwide  tests  and  residual  skim 
value  as  defective,  and  urged  that 
component  values  be  computed  on  the 
basis  of  the  component  content  in  the 
milk  included  in  the  survey  from  which 
the  Minnesota-Wisconsin  price  is 
derived. 

It  is  apparent  that  a  multiple 
component  pricing  plan  is  appropriate 
for  the  Middle  Atlantic  milk  order.  The 
record  of  the  proceeding  shows  that  the 
level  of  nonfat  solids  or  protein 
contained  in  producer  milk  strongly 
influences  the  quantity  of  manufactured 
dairy  product  obtained  from  the  milk.  In 
addition,  it  is  apparent  that  independent 
pricing  plans  within  the  marketing  area 
for  nonfat  solids  and  protein  are 
resulting  in  nonuniform  prices  paid  to 
producers  and  paid  by  handlers. 

Notwithstanding  the  objections  to 
nonfat  solids  pricing  raised  by  NFO  and 
by  Kraft,  the  Middle  Atlantic  order 
should  be  amended  to  include  nonfat 
solids  as  one  of  the  factors  used  in 
calculating  handler  obligations  to  the 
marketwide  pool  for  milk  used  in  Class 
II  and  Class  in,  and  in  paying  producers 
for  the  milk  they  deliver  to  handlers. 
The  regulatory  language  by  which 
Pennmarva  proposed  the  multiple 
component  pricing  plan  be  incorporated 
in  the  oruei  aiao  shculd  be  adopted, 
with  minor  adjustments  to  accommodate 
other  order  amendments  that  have  been 
adopted  since  the  hearing  in  this 
proceeding. 

Three  factors  should  be  present  before 
the  pricing  of  a  milk  component  can  be 
economically  justified.  First,  the 
component  should  have  economic  value. 
Second,  the  variability  of  the  component 
within  milk  should  be  of  such  magnitude 
that  the  economic  value  of  the  milk 
changes  because  of  changes  in  the 
economic  value  of  the  component.  Third, 
the  variability  of  the  component  should 
be  measurable. 

The  record  in  this  proceeding 
demonstrates  that  industry-sponsored 
premium  programs  for  both  nonfat  solids 
and  protein  are  operating  within  the 
Middle  Atlantic  marketing  area.  The 
fact  that  handlers  are  paying  more  for 
milk  with  higher  nonfat  solids  or  protein 


content  is  sufficient  to  demonstrate  that 
these  components  have  economic  value. 

The  record  also  shows  that  the  nonfat 
solids  and  protein  contents  of  milk  can 
vary  among  individual  producers  to  the 
extent  that  the  economic  value  of  the 
milk  would  be  affected.  For  example,  an 
employee  of  the  Market  Administrator 
of  the  Middle  Atlantic  order  testified 
regarding  a  study  conducted  by  the 
Market  Administrator's  office  on  what 
effect  price  adjustments  to  producers 
paid  under  the  Middle  Atlantic  order  for 
differences  in  the  protein  or  nonfat 
solids  content  of  each  producer's  milk 
would  have  on  the  price  received  by 
each  producer.  The  results  of  the  study 
indicated  that  in  March  1988  differences 
in  payments  to  producers  would  have 
ranged  bom  at  least  minus  43  cents  per 
hundredweight  to  plus  43  cents  per 
hundredweight  for  both  nonfat  solids 
and  protein. 

The  record  shows  that  tests  to 
measure  the  nonfat  solids  or  protein 
content  of  milk  are  su^ciently  accurate 
and  reliable  for  pricing  purposes.  An 
expert  witness  testified  that  several 
methods  for  the  determination  of 
butterfat,  protein,  lactose,  and  nonfat 
solids  are  contained  in  the  current 
edition  of  the  Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists  (AOAC).  For  a 
procedure  to  be  recognized  as  an  official 
method  by  the  AOAC  its  result^  must  be 
reproducible,  not  only  in  the  laboratory 
of  origin  but  in  di^erent  laboratories, 
and  the  test  must  be  found  to  be 
accurate.  The  witness  indicated  that  the 
purpose  of  getting  the  AOAC's  approval 
is  to  give  the  procedure  recognition  as  a 
proven  method  that  can  be  used  for 
regulatory  purposes. 

The  record  also  demonstrates  that 
component  pricing  is  specifically  needed 
in  the  Middle  Atlantic  order.  As 
previously  indicated,  industry- 
sponsored  premium  programs  for  nonfat 
solids  and  protein  are  operating  in  the 
market  Testimony  indicates  that  not 
only  do  these  programs  differ  from  one 
to  another,  but  that  they  do  not  apply  to 
all  producers  or  handlers  on  the  market. 
As  a  result,  handlers  are  not  paying 
uniform  prices  and  producers  are  not 
receiving  uniform  prices.  Inclusion  of  a 
component  pricing  plan  under  the 
Middle  Atlantic  order  will  help  assure 
that  orderly  marketing  conditions  are 
maintained  in  the  Middle  Atlantic 
market. 

The  four  modifications  to  the  Great 
Basin  multiple  component  pricing  plan 
proposed  by  the  Pennmarva  witness 
should  be  adopted.  The  plan  should  be 
adapted  to  incorporate  the  current 
Middle  Atlantic  seasonal  base-excess 
plan.  The  multiple  component  pricing 


plan  for  the  Middle  Atlantic  market 
should  use  nonfat  solids  and  butterfat  as 
the  pricing  components,  rather  than 
protein  and  butterfat,  with  the  nonfat 
solids  price  derived  from  the  Class  III 
price  rather  than  the  basic  formula 
price,  and  from  the  nonfat  solids  content 
for  the  current  month  rather  than  for  the 
previous  month.  Use  of  the  current 
month's  marketwide  nonfat  solids  test 
and  the  Class  III  price  will  assure  that 
producer  returns  for  a  particular  month 
are  more  closely  related  to  the  actual 
value  of  milk  used  in  manufactured 
products  during  that  month.  The  record 
indicates  that  the  only  opposition  to  the 
Federation's  proposal  was  to  the  use  of 
nonfat  solids  rather  than  protein  as  a 
pricing  component. 

In  the  Middle  Atlantic  market,  a  far 
greater  quantity  of  milk  is  used  in 
manufactured  dairy  products  of  which 
the  yield  depends  on  the  nonfat  solids 
content  of  the  milk  than  in  dairy 
products  of  which  the  yield  depends  on 
protein.  In  1989, 1.6  billion  pounds  of 
milk  were  used  to  make  condensed  and 
powdered  milk  products,  frozen  desserts 
and  yogurt  in  the  Middle  Atlantic 
market,  while  0.8  billion  pounds  of  milk 
were  used  in  cottage  cheese,  and 
American,  Swiss  and  Italian  cheeses. 
This  2.0-to-l  1989  ratio  has  been 
relatively  constant  for  the  1980-89 
period,  ranging  from  a  high  of  2.1-to-l  in 
1986  to  a  low  of  1.6-to-l  in  1984. 

In  Kraft's  testimony  and  in  its  brief, 
the  handler  proposed  that  for  purposes 
of  determining  how  milk  is  used  in 
manufactured  dairy  products,  the  uses 
of  such  milk  in  the  Middle  Atlantic 
market  and  the  adjacent  markets  should 
be  combined.  Kraft  contended  that  if 
such  use  were  combined,  cheese  would 
be  the  principal  use  of  milk  used  in 
manufactured  dairy  products 
manufactured  In  the  region.  Kraft, 
however,  provided  no  persuasive 
reasoning  for  combining  the 
manufacturing  uses  of  milk  in  these 
three  markets. 

The  Kraft  brief  also  contended  that 
protein,  since  it  constitutes  over  one- 
third  of  the  nonfat  solids  in  milk,  is  the 
predominant  ingredient  in  manufactured 
products  made  from  milk  pooled  under 
the  Middle  Atlantic  order.  Kraft's 
approach  would  require  combining  the 
protein  in  nonfat  dry  milk  and  other 
products  of  which  the  yield  is  dependent 
on  nonfat  solids  with  the  protein  in 
cheese  and  other  products  in  which 
yield  is  determined  by  protein  to 
conclude  that  protein  is  the  most 
important  factor  in  manufactured 
products  produced  in  the  marketing 
area.  Such  an  approach  would  make 
economic  sense  only  if  the  protein  in  the 
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milk  used  to  produce  nonfat  dry  milk  is 
priced  separately  from  other 
constituents  of  the  nonfat  solids 
contained  in  the  milk.  Since  the  record 
indicates  that  the  nonfat  constituents  in 
nonfat  dry  milk  are  not  valued 
individually,  there  is  no  basis  for 
considering  Kraft's  contention. 

According  to  the  record,  nonfat  solids 
pricing  is  the  principal  method  employed 
under  the  industry-sponsored 
component  pricing  plans  operating  in  the 
Middle  Atlantic  market.  Three  producer 
cooperative  associations  quahfied  under 
the  Middle  Atlantic  order  (all  of  which 
support  Pennmarva's  proposal  for 
nonfat  solids  pricing]  charge 'some 
handlers  and  pay  some  of  their 
producers  some  form  of  component 
premium.  The  record  indicates  that 
Atlantic  Dairy  Cooperative  has  a  nonfat 
solids  premium  plan,  Dairymen,  Inc., 
had  a  protein  premium  plan  but  has 
changed  to  nonfat  solids,  and  Eastern 
has  a  protein  premium  plan. 

Although  the  testimony  of  an  expert 
witness  indicated  that  the  protein 
component  of  the  nonfat  solids 
component  of  milk  has  a  much  greater 
nutritional,  functional,  and  economic 
value  than  lactose,  the  witness  also 
stated  that  protein  is  only  rarely  priced 
according  to  its  intrinsic  values. 
Conclusions  based  on  an  examination  of 
the  functional  values  of  components  do 
not  necessarily  apply  to  relative 
economic  values.  Except  for  Kraft's, 
most  of  the  testimony  in  the  record 
supports  a  conclusion  that  purchasers  of 
manufactured  milk  products  such  as  dry 
milk  powder  and  condensed  milk  do  not 
base  their  purchasing  decisions  on 
prices  paid  on  the  protein  content  of  the 
products. 

The  casein  and  lactose  prices  which 
are  part  of  the  record  do  not  represent 
the  economic  values  of  these 
components  in  producer  milk.  While  it 
might  be  possible  to  derive  a  producer 
price  for  these  products  from  their 
wholesale  prices,  the  record  is  devoid  of 
the  facts  that  one  would  need  to  do  it. 

Aside  from  the  testimony  of  one 
witness  regarding  premiums  paid  for 
nonfat  solids  content,  the  record 
contains  no  testimony  about  the  amount 
of  premiums  paid  for  protein  and  nonfat 
solids.  It  is  unlikely  that  a  price  for 
lactose  would  exist  at  the  producer  level 
because  it  is  impractical  to  separate 
lactose  from  milk  other  than  as  a 
byproduct  of  cheesemaking. 
Furthermore,  since  the  issue  is  whether 
milk  should  be  paid  for  on  the  basis  of 
its  protein  or  nonfat  solids  components, 
comparisons  between  protein  and 
lactose  have  no  relevance.  Although 
nonfat  solids  contain  both  lactose  and 
protein,  such  a  comparison  is  invalid 


because  other  components  are 
contained  in  the  nonfat  solids  portion, 
and  because  nonfat  solids  are  not 
simply  the  sum  of  their  parts.  Nonfat 
solids  constitute  a  distinct  component 
with  its  own  economic  value  apart  from 
any  of  its  constituents. 

Although  the  Secretary  generally 
adopts  uniform  pricing  provisions  in 
orders  where  significant  inter-market 
competition  among  handlers  exists, 
exceptions  are  made  when  warranted 
by  local  marketing  conditions.  Such  an 
exception,  for  example,  can  be  foimd  in 
the  present  Middle  Atlantic  order.  In 
nearly  all  orders,  the  basic  formula  price 
is  the  Class  III  price.  However,  in  the 
Middle  Atlantic  order,  the  Class  III  price 
is  the  basic  formula  price  adjusted  for 
seasonality.  There  is  no  evidence  in  this 
record  that  the  price  diff'erence  has  led 
to  disorderly  marketing  between  the 
Middle  Atlantic  market  and  adjacent 
marketing  areas. 

In  order  to  cause  disorderly  marketing 
conditions,  price  differences  between 
maketing  areas  would  have  to  be  of  a 
great  enough  magnitude  to  overcome 
inherent  institutional  differences  such  as 
cooperative  membership  and 
relationships  between  suppliers  and 
distributors.  Such  differences  would 
also  have  to  be  readily  discemable. 

Although  the  nonfat  solids  and  protein 
percentages  of  milk  vary  between 
individual  producers,  the  variation  in 
component  content  of  the  milk  supply 
purchased  by  individual  handlers  is  less 
marked,  as  the  milk  of  a  number  of 
producers  is  commingled.  Therefore, 
handlers  procuring  milk  supplies  from  a 
milkshed  shared  by  more  than  one 
marketing  area  are  unlikely  to  see  much 
difference  in  the  component  content  of 
their  milk  receipts.  If  they  are  paying  for 
different  components  under  two 
different  orders,  it  is  also  unlikely  that 
such  differing  payment  bases  will  result 
in  significant  differences  in  their 
obligations  for  producer  milk  as  long  as 
the  prices  for  the  components  are 
calculated  from  the  market's  lowest 
dlass  use  price.  Handlers  such  as  Kraft, 
who  see  a  decided  advantage  in 
procuring  milk  high  in  a  particular 
component,  likely  will  continue  to  pay 
premiums  for  a  supply  of  such  milk. 

In  the  case  of  neighboring  producers, 
the  substantially  higher  quantity  of 
nonfat  solids  in  a  hundredweight  of  milk 
in  comparison  to  the  quantity  of  protein 
in  that  milk  would  be  balanced  by  a 
lower  price  for  nonfat  solids  than  for 
protein,  resulting  in  essentially  the  same 
total  impact  on  an  average  producer's 
payments.  In  addition,  the  relationship 
of  the  level  of  nonfat  solids  and  protein 
content  in  the  milk  of  any  individual 
producer  can  be  expected  to  vary 


seasonally.  It  is  unlikely  that  producers 
would  want  or  be  able,  to  change  the 
order  under  which  their  milk  is 
regulated  to  take  advantage  of 
variations  in  their  relative  component 
levels  from  month  to  month. 

The  fact  that  existing  information  on 
sire  selection  includes  the  potential  in 
cow  progeny  for  volume  of  milk, 
butterfat  and  protein,  rather  than  nonfat 
solids,  should  not  be  given  primary 
consideration.  There  is  some 
relationship  between  the  levels  of 
protein  and  nonfat  solids  in  milk.  In 
addition,  ninety  percent  of  the  producers 
on  the  Middle  Atlantic  market  are 
represented  by  the  cooperative 
associations  that  proposed 
incorporation  of  nonfat  solids  pricing  in 
the  order  for  the  Middle  Atlantic  market 
To  conclude  that  pricing  producer  milk 
on  the  basis  of  its  protein  content  would 
be  more  appropriate  for  the  Middle 
Atlantic  market  than  nonfat  solids 
pricing  would  require  finding  that 
producers  are  incapable  of  determining 
their  own  best  interests.  In  any  event  it 
is  difficult  to  envision  a  situation  where 
a  component  is  speciHcally  being  priced 
when  it  had  not  been  before,  and 
producers  respond  by  reducing  their 
production  of  it 

It  is  not  necessary  to  find  that  testing 
for  nonfat  solids  is  more  accurate  than 
protein  testing  in  order  to  adopt  pricing 
on  the  basis  of  nonfat  solids.  "The 
question  is  not  whether  protein  tests  are 
more  accurate  than  nonfat  solids  tests 
but  whether  nonfat  solids  tests  are 
su^ciently  accurate,  reliable  and 
a^ordable  to  allow  nonfat  solids  pricing. 
The  record  indicates  that  while  the 
testing  procedures  for  any  component 
including  butterfat  are  not  exact  testing 
procedures  for  nonfat  solids  are 
accurate,  repeatable,  and  affordable  for 
any  size  operation. 

Kraft's  concern  that  nonfat  solids 
pricing  would  enable  producers  to  add 
cheap  nonfat  solids  such  as  lactose  to 
their  milk  to  enhance  their  income  with 
little  fear  of  detection  could  not  be 
alleviated  by  adopting  protein  pricing. 
Under  a  protein  pricing  plan,  producers 
would  have  an  incentive  to  add  cheap 
protein,  dry  whey  for  example,  which 
also  would  be  difficult  to  detect. 

It  is  therefore  concluded  that  under 
the  multiple  component  pricing  plan 
adopted  for  the  Middle  Atlantic  order, 
prices  for  milk  should  be  adjusted  for 
the  nonfat  solids  content  of  the  milk 
rather  than  for  the  protein  content.  A  far 
greater  quantity  of  milk  pooled  under 
the  order  is  used  in  manufactured  dairy 
products  of  which  the  yield  depends  on 
the  nonfat  solids  content  of  the  milk 
than  is  used  in  products  of  which  the 
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yield  depends  on  the  protein  content  of 
the  milk.  In  addition,  nonfat  solids 
pricing  plans  are  the  principal  industry- 
sponsored  component  pricing  plans 
operating  in  the  Middle  Atlantic  market. 
It  cannot  be  shown  that  the  adoption  of 
nonfat  soUds  pricing  in  the  Middle 
Atlantic  market  will  result  in  disorderly 
mariceting  conditions  «vithin  this  market 
or  between  the  Middle  Adantic  and 
adjoining  marketing  areas. 

Since  it  has  been  determined  that 
nonfat  soUds  pricing  will  be  adopted 
under  the  Middle  Atlantic  order,  it  is  not 
necessary  to  deal  with  the  issues 
regarding  protein  pricing  raised  by  Kraft 
in  its  testimony  and  brief:  Namely,  a 
uniform  protein  among  all  orders  and 
price  adjustments  for  somatic  cell  count 
This  proceeding  provides  no  basis  for 
concluding  that  the  presence  of  somatic 
cells  affects  the  value  of  nonfat  milk 
solids  in  milk  in  the  same  way  that  the 
value  of  the  protein  content  is  afTected 
by  somatic  cells. 

Incorporation  of  the  proposed  multiple 
component  pricing  plan  in  the  Middle 
Adantic  order  will  necessitate  amending 
provisions  of  the  order  dealing  with 
handler  reports,  class  (and  component) 
prices,  the  computation  of  handler's 
obligations  and  payments  to  the 
producer-settlement  fund,  and  the 
determination  of  payments  to  producers. 
As  in  the  Great  Basin  order,  the 
assimiption  is  made  that  the  nonfat 
solids  contained  in  skim  milk  will 
remain  evenly  distributed  within  the 
skim  milk  portion  of  milk  receipts.  This 
assumption  will  allow  the  proration  of 
nonfat  solids  to  skim  milk  in  the 
shrinkage  and  allocation  procedures  of 
the  order. 

In  addition  to  the  information  that  the 
order  already  require  handlers  to  report 
monthly  to  the  Market  Administrator, 
each  handler  will  be  required  to  report 
the  average  nonfat  solids  content  of  milk 
received  from  each  producer  during  the 
month,  the  amount  of  nonfat  solids  in 
the  handler's  other  receipts,  except 
receipts  of  other  source  milk,  and  the 
nonfat  solids  contained  in  bulk  transfers 
of  milk  and  cream  to  other  handlers. 
Partially  regulated  distributing  plant 
operators  will  not  be  required  to  report 
information  regarding  the  nonfat  solids 
of  their  milk  receipts  unless  they  elect  to 
have  their  obligations  calculated  imder 
the  provision  that  would  determine 
obligations  on  the  same  basis  as  those 
of  fully  regulated  handlers. 

The  amended  order  will  coniain 
definitions  for  a  skim  milk  price,  a 
butterfat  price  and  a  nonfat  milk  solids 
price  in  addition  to  defining  the  usual 
Class  L  Class  II  and  Class  III  prices,  and 
producer  prices.  The  skim  milk  price  will 
be  used  to  determine  the  value  of  the 


skim  milk  portion  of  producer  milk  that 
is  allocated  to  Class  I  Value 
adjustments  for  determining  payments 
by  handlers  for  milk  used  in  Class  11  and 
Class  IIL  and  to  producers,  will  be  made 
by  prices  per  pound  for  the  butterfat  and 
nonfat  solids  contained  in  their  milk. 
The  skim  milk  price,  the  butterfat  price 
and  the  nonfat  milk  solids  price  will  be 
derived  from  the  Class  III  price  and  the 
butterfat  differential. 

The  butterfat  price  In  the  amended 
order  will  be  determined  by  adding  the 
value  of  the  butterfat  differential 
expressed  in  pounds  (the  butterfat 
differential  x  10)  to  the  value  of  skim 
milk  per  pound  (the  skim  milk  price  per 
hundredweight  divided  by  100).  The  use 
of  the  skim  milk  price  and  the  butterfat 
price  will  result  in  no  changes  form  the 
present  pricing  procedures  in  the  value 
of  skim  milk  or  butterfat  to  producers  or 
handlers. 

The  nonfat  solids  price  will  be 
determined  as  proposed  by  Pennmarva. 
The  value  of  the  skim  milk  portion  in 
milk  priced  at  the  Class  III  price, 
determined  by  subtracting  from  the 
Class  III  price  the  result  of  multiplying 
the  butterfat  price  by  3.5.  will  be  divided 
by  the  average  pounds  of  nonfat  solids 
in  producer  milk  for  the  current  month. 

Payments  to  producers  for  deliveries 
of  milk  and  the  nonfat  solids  portion  of 
milk  will  be  determined  through  the 
operation  of  two  marketwide  pools.  The 
differential  pool  will  be  used  to 
determine  the  price  to  be  paid  producers 
for  their  share  of  the  fluid  milk  market 
and  the  skim  milk-nonfat  solids  pool 
will  be  used  to  determine  the  price  to  be 
paid  producers  for  the  nonfat  sohds  in 
their  milk.  Each  handler's  net  obligation 
to  the  two  pools  (and  consequentiy  the 
handler's  payment  to  the  producer 
settlement  fund)  will  be  determined  by 
subtracting  the  differential  and  nonfat 
solids  values  due  to  the  handler's 
producers  from  the  differential  and 
nonfat  solids  values  of  the  producers' 
milk  used  by  the  handler,  liie  value  of 
butterfat  used  by  the  handler  will  not  be 
pooled,  but  will  be  paid  directly  to  the 
producers  from  which  the  handler 
received  the  milk  in  which  the  butterfat 
was  contained. 

The  differential  value  of  each 
handler's  receipts  of  producer  milk 
assigned  to  Class  I  and  Class  II  will  be 
calculated  by  multiplying  the 
hundredweights  of  producer  milk 
allocated  to  these  classes  by  the 
difference  between  the  respective  class 
prices  apphcable  at  the  location  of  the 
plant  and  the  Class  III  price.  In  addition, 
the  adjustinents  to  the  class  values  of 
producer  milk  that  currently  are 
included  In  determining  a  handler's 
obligation  would  be  included  in  the 


differential  value.  The  adjustments 
include  the  values  of  overage,  beginning 
Class  III  inventory  allocated  to  a  higher 
class,  other  source  and  filled  milk 
receipts  allocated  to  Class  I,  and  certain 
receipts  from  unregulated  supply  plants 
that  are  allocated  to  Class  I.  Each 
handler's  differential  value  will  be 
combined  and  then  divided  by  the 
hundredweight  of  producer  base  milk  in 
the  differential  pool  to  determine  the 
weighted  average  differential  price  for 
base  milk,  and  by  the  hundredweight  of 
producer  milk  In  the  differential  pool  to 
determine  the  weighted  average 
differential  price. 

CurrenUy,  the  price  for  excess  milk 
may  reflect  some  of  the  value  of  a  higher 
class  if  the  volume  of  excess  milk  in  the 
marketwide  pool  exceeds  the  amount  of 
Class  ni  milk.  Under  the  amended  order, 
all  of  the  excess  milk  would  be  valued 
solely  on  its  component  basis,  as 
derived  from  the  Class  III  price.  As  a 
result,  the  base  value  of  producer  milk 
under  the  amended  order  would  have 
the  potential  of  exceeding  the  base 
value  under  the  current  order.  The 
change  should  result  in  little  material 
change  in  the  relationship  of  the  values 
of  base  and  excess  milk,  and  reflects  the 
intent  of  proponents. 

The  weighted  average  differential 
price  for  base  milk  and  the  weighted 
average  differential  price  will  equal  the 
portion  of  the  present  base  price,  and 
the  uniform  or  blend  price,  respectively, 
that  exceed  the  Class  III  price  because 
the  butterfat.  skim  milk  and  nonfat  milk 
solids  prices  will  be  derived  from  the 
Class  III  price.  As  a  result,  it  will  be 
possible  to  compute  and  announce  a 
base  price  and  a  uniform  price  (for 
informational  and  comparison  purposes) 
by  simply  adding  the  weighted  average 
differential  price  for  base  milk  or  the 
weighted  average  differential  price  to 
the  Class  III  price. 

Each  handler's  skim  milk-nonfat 
solids  value  will  be  determined  by 
combining  the  skim  milk  value  of  the 
handler's  producer  milk  in  Class  I  with 
the  nonfat  solids  value  of  the  handler's 
milk  in  Class  II  and  Class  III.  The  skim 
milk  value  will  be  determined  by 
multiplying  the  skim  milk  in  producer 
milk  assigned  to  Class  I  by  the  skim 
milk  price.  The  nonfat  solids  value  will 
be  determined  by  multiplying  the  nonfat 
solids  in  producer  milk  assigned  to 
Class  II  and  Class  III  by  the  nonfat  milk 
solids  price.  The  amount  of  nonfat  solids 
in  each  class  will  be  determined  by 
multiplying  the  skim  milk  portion  of 
producer  milk  allocated  to  each  class  by 
the  nonfat  solids  content  of  the  skim 
milk  portion  of  all  of  the  handler's 
producer  milk.  The  price  to  be  paid 
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producers  for  the  noafat  soUds  in  th^ 
mlDc  wiD  be  determined  by  combining 
the  individual  handler  values  of  skim 
milk  in  Class  I  milk  and  nonfat  solids  in 
Class  H  and  Class  in  mllk«  and  dividing 
the  resulting  total  by  the  pounds  of 
nonfat  solids  in  all  producer  milk.  The 
resulting  price  will  be  the  producer 
nonfat  milk  solids  price. 

As  a  result  of  the  order  amendments 
described,  payments  to  producers  will 
be  based  on  three  factors.  First,  they 
will  receive  payment  for  their  base  milk 
equal  to  the  hundredweight  of  base  milk 
delivered  to  handlers  multiplied  by  the 
weighted  average  differential  price  for 
base  milk.  Second,  they  will  be  paid  for 
the  nonfat  soKds  contained  in  their  milk 
in  an  amount  equal  to  the  pounds  of 
nonfat  solids  contained  in  their  milk 
deliveries  multiplied  by  the  producer 
nonfat  milk  solids  price.  And  third,  they 
will  be  paid  for  the  butterfat  in  their 
production  in  an  amount  determined  by 
the  pounds  of  butterfat  contained  in 
their  milk  deliveries  multiplied  by  the 
butterfat  price. 

The  concerns  expressed  by  the 
Dietrich's  witness  do  pot  provide  an 
adequate  basis  for  altering  the  pricing 
and  pooling  plan  described  herein.  Sales 
of  skim  miOc  as  Class  11  (of  Class  m)  to 
fluid  milk  handlers  in  the  New  York  City 
area  would  not  need  to  be  treated 
differently  than  any  other  Class  U  or 
Class  in  use  under  the  amended  order. 
Because  the  component  prices  are 
derived  from  the  Class  III  price,  there 
should  not  be  a  great  deal  of  difference 
between  the  pool  value  of  Class  III  milk 
at  a  hundredweight  price  and  a 
corresponding  value  at  component 
prices.  Dietrich's  may  be  concerned  that 
its  receipts  of  high-solids  milk  will  result 
in  greater  costs  that  may  not  be  covered 
by  payment  from  Order  2  handlers  at 
Class  III  prices.  However,  if  the  skim 
milk  is  delivered  by  Dietrich's  to  ffuid 
milk  handlers  in  the  New  York 
metropohtan  area,  it  is  unlikely  that 
Dietrich's  receives  only  the  order's 
lowest  class  price  for  such  sales. 

The  equitable  treatment  of  handlers  m 
shrinkage  computation,  a  question 
raised  by  the  Dietrich's  witness,  should 
present  no  problems.  The  proportion  of 
each  handler's  receipts  represented  by 
nonfat  solids  will  be  presumed  to  be 
reflected  in  the  handler's  shrinkage,  and 
the  handler's  classified  use  of  milk  will 
be  determined  accordingly.  The  record 
provides  no  basis  for  assigning  a 
different  percentage  of  nonfat  solids  in 
skim  milk  lost  in  shrinkage  than  the 
handler  receives  in  the  skim  milk 
portion  of  producer  receipts. 

Industry  responses  to  the 
recommended  decision  included  positive 
axuaenift  fUed  oo  behalf  of  Pennmarva 


Dairymen's  Federation  and  on  behalf  of 
The  American  Jersey  Cattle  Club  and 
National  AU-Jersey.  Inc.  The  Jersey 
organizations'  comments  stated  that  the 
proposed  amendments  will  give  dairy 
farmers  the  economic  incentive  to  breed, 
feed,  and  manage  their  herds  over  the 
long  term  to  increase  their  production  of 
milk  components  with  the  greatest 
demand  and  value.  According  to  the 
Jersey  groups,  and  changes  will  provide 
the  dairy  industry  with  a  milk  pricing 
system  that  can  adapt  to  future 
technologies  and  changes  in  dairy 
product  consumption. 

Exceptions  to  the  recommended 
decision  filed  by  National  Farmers 
Organization  (NFO)  focused  on  four 
findings  of  the  recommended  decision 
with  which  NFO  disagreed.  NFO  first 
took  exception  to  the  finding  that  to 
conclude  that  pricing  milk  on  the  basis 
of  its  protein  content  would  be  more 
appropriate  than  nonfat  solids  pricing 
for  the  Middle  Atlantic  market  would 
require  finding  that  producers  are 
incapable  of  determining  their  own  best 
interests.  NFO  argued  that  such  a 
position  implies  that  minority 
cooperatives  and  handlers  should  not 
waste  time  expressing  concerns  about  or 
opposition  to  a  dominant  cooperative's 
position,  rather  than  that  decisions 
should  be  based  on  the  merits  of  a 
proposal  The  decision  in  this 
proceeding  to  price  milk  on  the  basis  of 
its  nonfat  soUds  content  rather  than  its 
protein  content  was  discussed 
thoroughly  in  the  decision  on  the  basis 
of  the  relative  merits  of  the  two  pricing 
alternatives  with  regard  to  the  primary 
manufactured  products  produced  in  the 
market  and  the  prevailing  basis  for  over 
order  payments.  The  argument  that  a 
large  majority  of  producers  favored 
nonfat  solids  pricing  was  intended  to 
answer  NFO's  assertion  that  such  a 
pricing  plan  was  counter  to  producers' 
interests. 

A  second  exception  included  in  NFO's 
comments  stated  that  the  record 
evidence  shows  that  the  testing 
equipment  commonly  used  to  test  large 
volumes  of  milk  samples  does  not  test 
for  minerals  or  mineral  ash,  but  that  a 
standard  factor  of  J  percent  is  used  to 
represent  this  component.  The  record 
establishes  that,  indeed,  minerals  or 
mineral  ash  are  not  measured  in  testing, 
and  that  the  standard  deviation  from  the 
.7  percent  factor  is  .12.  However,  the 
record  also  indicates  that  the  standard 
deviation  for  measurements  of  protein  is 
.05.  Because  protein  represents  less  than 
half  of  the  nonfat  solids  in  milk,  a 
similar  pricing  plan  using  protein  would 
result  in  a  protein  price  per  pound  more 
than  twice  as  pvat  as  tlMt  obtained  for 
nonfat  solids.  Therefoie.  it  is  unlikely 


that  producer  payments  for  milk  protein 
will  be  significantly  more  accurate  for 
individual  producers  than  payments  for 
nonfat  milk  solids.  With  regard  to 
pricing  milk  on  the  basis  of  protein,  the 
issue  of  whether  true  protein  or  crude 
protein  is  the  appropriate  measure  also 
raises  the  question  of  accuracy  in 
measurement  and  payment,  in  any  case, 
the  testing  procedures  discussed  in  ^ 
record  are  all  AOAC-approved.  and 
therefore  suitable  for  establishing  a 
basis  upon  which  to  pay  producers. 

NFO's  complaint  that  the  decision 
contains  a  finding  that  casein  and 
lactose  prices  cited  in  the  record  are  not 
wholesale  prices  is  fostified.  and  the 
decision  has  been  revised  to  remove  the 
inaccuracy.  However,  the  point  made  in 
the  decision  is  that  the  cited  prices  do 
not  reflect  the  value  of  those 
components  in  producer  milk,  and  that 
any  of  the  information  that  would  be 
necessary  to  derive  producer  prices  for 
them  from  the  market  prices  is  not 
contained  in  the  hearing  record. 

Finally,  NFO  disputed  the  fbiding  that 
adoption  of  nonfat  solids  pricing  would 
not  cause  disorderly  and  confusing 
marketing  conditions  in  areas 
overlapping  milksheds  in  which  protein 
pricing  is  used  NFO's  exceptions  cited 
an  exhibit  from  the  hearing  record  that 
showed  significant  differences  in  returns 
to  a  number  of  individual  producers 
under  protein  and  nonfat  solids  payment 
plants,  and  expressed  concern  about  the 
effect  such  differences  would  have  when 
the  blend  price  differences  between 
Order  2  and  Order  4  are  considered. 

At  the  present  time,  there  are  no 
adjoining  Federal  order  areas  in  whidi 
protein  pricing  has  been  adopted, 
although  a  hearing  has  been  held  on  a 
protein  pricing  plan  for  the  Eastern 
Ohio- Western  Pennsylvania  order. 
Therefore,  the  concern  expressed  by 
NFO  relates  to  a  situation  that  does  not 
currenUy  exist  In  addition,  the  decision 
deals  with  the  potential  for  the 
disorderly  conditions  anticipated  by 
NFO,  and  finds  such  a  result  unlikely.  In 
the  future,  if  the  existence  of  different 
neighboring  pricing  plans  proves  to 
result  in  disorderly  marketing 
conditions,  the  situation  can  be  dealt 
with  at  that  time. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
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conclusions  filed  by  interested  parties 
are  inconsistent  with  the  Finding  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  Tindings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  finding  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Middle 
Atlantic  order  was  Hrst  issued  and 
when  it  was  amended.  The  previous 
fmdings  and  determinations  are  hereby 
ratified  and  conHrmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  drives  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  Exceptions  to  Rulings  of  the 
Administrative  Law  Judge 

Execptions  to  four  rulings  by  the 
Administrative  Law  Judge  (the  ALJ] 
which  excluded  or  limited  proffered 
evidence  were  filed  by  counsel  on 
behalf  of  Kraft  General  Foods. 

Counsel  challenged  the  ALJ's  decision 
not  to  allow  cross-examination  of  the 
Atlantic  Dairy  Cooperative's  expert 
witness  on  the  Department's  usual  pre- 
hearing procedures.  Counsel  argued  that 
this  ruling  was  clearly  wrong  because 
parties  were  not  afforded  the  amount  of 
time  upon  which  they  are  accustomed  to 
rely  to  prepare  for  the  hearing.  Counsel 
contended  insufficient  notice  adversely 
affected  the  quality  of  the  record 
evidence. 

The  Department's  review  of  the 
proceeding  supports  the  ALJ's  decision. 
The  Department's  regulations  (7  CFR 


900.4)  set  forth  the  requirements  for  the 
institution  of  proceedings  to  amend  a 
marketing  order.  A  notice  of  hearing 
must  be  filed  with  the  Hearing  Clerk. 
The  time  of  a  hearing  on  an  amendment 
to  a  marketing  order  can  not  be  less 
than  3  days  after  the  notice  is  published 
in  the  Federal  Register.  The  notice  of 
hearing  for  this  proceeding  was 
published  on  July  9, 1990.  The  hearing 
began  on  July  17. 1990.  more  than  the 
required  3  days  after  the  publication 
date.  {Tr.  p.  5,  Exhibit  1).  Next,  the 
Administrator  is  required  to  provide 
notice  of  the  hearing  to  all  interested 
parties  and  to  the  Governors  of  the 
States  who,  in  the  public  interest,  should 
be  notified.  Exhibits  1-4  establish  that 
the  Administrator  fulfilled  all  the 
requirements  of  7  CFR  900.4. 

Counsel  complained  that  the  record  is 
deficient  because  the  notice  to  the 
parties  was  insufficient.  There  is  no 
merit  to  this  argument.  The  purpose  of 
§  900.4  is  to  ensure  adequate  notice  to 
all  parties.  Since  the  requirements  of 
that  section  were  satisfied.  Counsel's 
suggestion  that  the  parties  did  not  have 
ample  time  to  prepare  for  the  hearing  is 
of  no  consequence.  The  common 
practices  of  the  Department  were  not  an 
issue  in  this  proceeding.  The  ALJ  was 
correct  to  exclude  this  testimony 
because  it  was  irrelevant. 

Even  if  this  inquiry  had  been  relevant, 
an  economist  for  a  dairy  cooperative  is 
not  the  proper  witness  to  testify  about 
Department  practices.  A  witness  may 
not  testify  about  a  matter  unless 
evidence  is  introduced  sufficient  to 
support  a  finding  that  he  has  personal 
knowledge  of  the  matter.  There  is  no 
evidence  in  the  record  to  suggest  that 
this  witness  had  personal  knowledge  of 
the  Department's  common  pre-hearing 
practice. 

Counsel  also  challenged  the  ALJ's 
decision  to  exclude  portions  of 
Department  studies  because  they 
contained  opinion.  The  people  who  had 
prepared  the  studies  were  not  present  to 
testify  at  the  hearing.  The  exhibits  in 
question  are  Fjchibits  29,  30  and  38, 
entitled  "Multiple  Component  Pricing 
Report"  and  "Industry  Sponsored 
Multiple  Component  Pricing  Programs 
Applicable  to  Federal  Milk  Order 
Procedures  May  1989  Update",  and 
"Upper  Midwest  Marketing  Area 
Analysis  of  Component  Levels  on 
Individual  Herd  Milk  at  the  Farm  Level 
1984  and  1985".  respectively.  The  first 
report  was  prepared  by  a  Task  Force  of 
USDA  Market  Administrators,  the 
second  by  the  Missouri  Market 
Administrator's  Office,  and  the  third  by 
Victor  Halverson  and  H.  Paul  Kyburz  of 
the  Upper  Midwest  Market 
Administrator's  Office. 


Although  the  studies  are  hearsay,  the 
ALJ  admitted  portions  of  them  into 
evidence  under  the  public  records 
exception  to  the  hearsay  rule.  The  ALJ 
also  ruled  that  the  parts  of  the  reports 
which  stated  opinions  or  conclusions 
were  not  admissible.  This  decision  was 
correct.  The  opinions  of  the  Market 
Administrators  and  their  employees 
who  prepared  these  studies  are  expert 
testimony.  The  public  records  exception 
does  not  extend  to  expert  opinion 
testimony  or  evidence. 

Counsel  also  claimed  that  these 
opinions  should  have  been  admitted  into 
evidence  under  the  "learned  treatise"  .. 
exception  to  the  hearsay  rule.  The 
exception  upon  which  counsel  relies 
states  that  to  the  extent  material  called 
to  the  attention  of  an  expert  witness 
upon  cross-examination  or  relied  upon 
by  him  in  direct  examination,  is 
estabhshed  as  a  reUable  authority  by 
the  testimony  or  admission  of  the 
witness  or  by  other  expert  testimony  or 
by  judicial  notice,  it  is  admissible.  The 
exception  also  states  that  if  such 
publication  is  admitted,  the  statement 
may  be  read  into  evidence  but  may  not 
be  received  as  an  exhibit.  The  opinions 
contained  in  these  exhibits  do  not  fit 
this  exception.  The  witness  through 
whom  counsel  sought  to  introduce  these 
exhibits  was  not  an  expert  witness. 
There  is  no  evidence  in  the  record  upon 
which  to  find  that  he  is  an  expert  in  a 
particular  field.  The  exception  does  not 
extend  to  a  non-expert  witness  who 
relies  on  a  publication. 

Counsel's  third  argument  in  favor  of 
admitting  this  hearsay  opinion  evidence 
is  based  upon  a  general  exception  to  the 
hearsay  rule.  To  fit  that  exception, 
hearsay  must  be  offered  as  evidence  of 
material  fact,  be  more  probative  on  the 
point  for  which  it  is  offered  than  any 
other  evidence,  and  its  admission  must 
serve  the  interest  of  justice.  This 
exception  is  not  applicable  to  opinions 
contained  in  reports.  The  most  probative 
evidence  would  certainly  be  the 
testimony  of  those  experts  whose 
opinions  are  sought  to  be  introduced. 

The  ALJ  excluded  a  portion  of  Exhibit 
37.  "Great  Basin  Market  Average  Protein 
Content  in  Producer  Milk  and  Average 
Producer  Protein  Price/Pound",  as  well. 
Specifically,  he  excluded  the  table 
entitled  "Difference  in  Handling  Cost 
Pricing  compared  to  Skim  Milk  Under 
Component  Pricing"  located  on  the  third 
page  of  the  exhibit.  In  his  exceptions, 
counsel  stated  that  this  chart  was 
excluded  because  "it  was  specially 
prepared  for  information  to  the  industry 
rather  than  prepared  every  month  on  a 
routine  basis."  This  reason  is  not  the 
one  the  ALJ  gave  for  excluding  the  table. 
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Rather,  he  excluded  it  because  the  table 
did  not  contain  volume  information  and 
therefore  was  potentially  misleading. 
(Tr.  p.  454).  This  ruling  was  proper 
because  without  the  volume 
information,  the  table's  probative  value 
was  negligible. 

Counsel  also  challenged  the  ALJ's 
ruling  that  summaries  of  statistical  data 
concerning  somatic  cell  count  in 
Pennsylvania  and  Wisconsin  DHIA 
herds  were  not  admissible.  The  ALJ 
based  his  ruling  on  the  fact  that  the 
document  contained  only  conclusions. 
Counsel  did  not  present  a  witness  who 
could  explain  the  exhibit  or  answer 
questions  about  it.  This  ruling  was 
correct.  Without  information  about  how 
the  information  was  collected,  the 
sample  of  herds  on  which  the 
information  was  based,  and  other  vital 
information,  the  tables  had  little 
probative  value. 

Evidence  related  to  any  modification 
of  a  multiple  component  pricing  plan  to 
include  adjustments  for  somatic  cell 
counts  was  excluded  from  the  record  by 
the  ALJ  on  the  basis  that  such  a 
modification  was  well  beyond  the  scope 
of  the  hearing  notice.  Kraft's  two 
exceptions  to  rulings  of  the  ALJ  of  this 
issue  are  based  on  its  assertion  that 
pricing  adjustments  for  somatic  cell 
content  is  generally  recognized  as  an  . 
integral  part  of  multiple  component 
pricing  programs. 

No  mention  of  any  kind  of  quality 
adjustment  was  included  in  the  hearing 
notice  for  this  proceeding.  The  record 
clearly  supports  a  finding  that  other 
parties  to  the  hearing  did  not  expect  to 
address  any  issue  related  to  quality 
adjustments  in  general  or  somatic  cell 
counts  in  particular.  While  the  question 
of  what,  if  any.  milk  components  should 
be  included  in  a  pricing  plan  for  the 
Middle  Atlantic  market  clearly  was  an 
issue  in  this  proceeding,  there  was  no 
basis  for  any  parties  to  the  proceeding 
to  assume  that  quality  adjustments 
would  be  considered. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 


Marketing  Agreement  and  Order 
Amending  the  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Middle  Atlantic  marketing  area,  which 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval  and 
Representative  Period 

May  1991  is  hereby  determined  to  be 
the  representative  period  for  the  purpose 
of  ascertaining  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  order  as  amended  and  as 
hereby  proposed  to  be  amended,  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

Signed  at  Washington.  DC  on  November  5. 
1991. 
Jo  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Middle 
Atlantic  Marketing  Area 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
9  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketings  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Middle  Atlantic  marketing 
area.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 


amended  (7  U.S.C.  601-674).  and  the 
applicable  rules  of  practice  and 
procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act: 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  su^icient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in.  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  end 
as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
recommended  decision  issued  by  the 
Administrator  on  may  23, 1991  and 
published  in  the  Federal  Register  on 
May  31. 1991  (56  FR  24746),  shall  be  and 
are  the  terms  and  provisions  of  this 
order,  amending  the  order  and  are  set 
forth  in  full  herein. 

PART  1004-(  AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  1004  continues  to  read  as  follows: 

Authority:  Sect.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  1004.30  is  revised  to  read  as 
follows:  I 

$1004.30    Reports  of  receipts  and 
utUization. 

(a)  On  or  before  the  eighth  day  after 
the  end  of  each  month  each  handler 
with  respect  to  each  of  the  handler's 
pool  plants  shall  report  for  the  month  to 
the  market  administrator  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 
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(1)  The  quantttiM  of  «]din  nilk  aad 
butterfat  coatained  iir. 

(i)  Receipts  of  producer  miik 
(including  sacb  haadler's  own 
production)  and  milk  received  from  a 
cooperative  association  for  which  it  is  a 
handler  pursuant  to  1 10O4^cj.  and  the 
pounds  of  nonfat  milk  solids  coatained 
in  such  receipts; 

(ii)  Receipts  of  fluid  milk  products  and 
bulk  fluid  creara  products  from  other 
pool  plants;  and 

(iii)  Receipts  of  other  source  milk; 

(2)  (he  quanbties  of  skim  milk  and 
butterfat  in  inventories  at  the  beginning 
and  end  of  the  month  of  fluid  miUi 
products  and  products  specified  in 

i  10O4.4O(bT(l):  and 

(3)  The  utilization  or  disposition  of  all 
skim  milk  and  butterfat  required  to  be 
reported  pursuant  to  this  paragraph, 
showing  separately  in-area  route 
disposition,  except  filled  milk,  and  filled 
milk  route  disposition  in  the  marketing 
area: 

(b)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  as  required  in  paragraph  [a] 
of  this  section,  except  that  receipts  of 
milk  iron  dairy  fanners  shall  be 
reported  in  lieu  of  producer  milk  and 
that  the  market  adininistrator  may 
waive  the  reporting  of  nonfat  milk 
solids;  sach  report  shaU  include  a 
separate  statement  showing  the  quantity 
of  reconstituted  skim  milk  in  fluid  milk    , 
products  disposed  of  on  routes  in  the 
marketing  area; 

(c)  Each  producer-handler  and  each 
handler  pursuant  to  i  10O4.g(e]  shall 
make  reports  to  the  market 
administrator  at  such  time  and  in  such 
manner  as  the  market  administrator 
may  prescribe;  and 

(d)  On  or  before  the  eighth  day  after 
the  end  of  each  month,  each  cooperative 
association  and/or  a  federation  of 
cooperative  associations  shall  report 
with  respect  to  milk  for  which  it  is  a 
handler  pursuant  to  S  1004.9  (b)  or  (c)  as 
follows: 

(1]  Receipts  of  skim  milk,  butterfat 
and  nonfat  milk  solids  from  producers; 

(2)  Utilization  of  skim  milk,  butterfat 
and  nonfat  milk  solids  diverted  to 
nonpool  plants;  and 

(3)  The  quantities  of  skim  milk, 
butterfat  and  nonfat  milk  solids 
delivered  to  each  pool  plant  of  another 
handler. 

3.  Section  1004.32  Other  reports,  is 
amended  by  revising  paragraphs 
(a)(lKiiiV  (a)(2)  and  (d)(2]  to  read  as 
follows: 

S  1004.32    Other  reports. 


(iii)  The  avenge  btUterfat  cootent  «ad 
average  nonfat  milk  solids  content  of 
such  milk;  and 

•        *        *        •        • 

(2)  Sud  other  information  with 
respect  to  receipts  and  utilization  of 
butterfat.  skim  milk  and  nonfat  milk 
solids  as  the  market  administrator  shall 
prescribe. 

(b)*  •  • 

(dl*  •  • 

(2)  The  total  pounds  of  milk  involved 
in  the  transaction,  and  the  average 
butterfat  and  nonfat  milk  solids  content 
of  such  milk;  and 


4.  Section  1004.50  Class  and 
component  prices,  is  amended  by  adding 
new  paragraphs  (d)-(f)  to  read  as 
foUowrs: 

S  1004.50    Claes  and  component  prices. 

•        •        •        •        • 

(d)  BuUerfat  price.  The  butterfat  price 
per  pound  shall  be  a  Hgure  computed  as 
follows: 

(1)  Compute  a  butterfat  differential 
per  1  percent  butterfat  by  multiplying 
the  simple  average  for  the  month  of  the 
daily  prices  per  pound  oi  Grade  A  (92- 
score)  butter  by  1.38.  and  subtract  from 
the  result  an  amount  determined  by 
multiplying  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk.  tcb.  plants 
in  Miimesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  by  0.028. 

The  butter  price  means  the  simple 
average  for  the  month  of  the  daily  prices 
per  pound  of  Grade  A  (92-8Core)  butter. 
The  prices  used  shall  be  those  of  the 
Chicago  Jyfercaatiie  Exchange  •• 
reported  and  published  weekly  by  the 
Dairy  Divisioa  A^cultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  day  until  the  next  price  is 
reported. 

(2)  Multiply  the  butterfat  differential 
obtained  in  paragraph  (d](l]  of  this 
section  by  3.5,  and  subtract  the  resulting 
amount  from  the  Class  HI  price: 

(3)  Divide  the  value  obtained  from  the 
calculatioas  of  paragraph  (d)(2]  of  this 
section  by  100:  and 

(4)  Add  to  the  resulting  amount  the 
butterfat  differential  computed  in 

\.  iragraph  {d){l)  of  this  section.  The  sum 
thereof  shall  be  the  price  per  pound  for 
producer  butterfat  for  the  month. 

(e)  Noafat  milk  iolids  price.  The  price 
per  pound  iat  nonfat  milk  solids  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  price  multiplied  by 
3.5.  and  dividing  &m  result  by  the 


average  percentage  of  nonfat  aulk  solids 
in  all  producer  miik  for  the  oonth. 

(f)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight  shall  be  the 
Class  111  price  for  the  month  adjusted  to 
remove  the  value  of  3.5  percent  butterfat 
and  rounded  to  the  nearest  oent  Such 
adjustment  shall  be  computed  by 
multipl3nng  the  batlerfat  differential 
pursuant  to  paragraph  (d)(1)  of  this 
section  by  3.5  and  subtracting  the  result 
from  the  Class  HI  price. 

S  1004J1    Basic  tomwle  prtoe. 

S.  Section  10MJ1  Basic  formula 
prices,  't»  amended  by  revising  the  last 
sentence  of  paragraph  (a)  to  read  as 
follows:  "For  such  adjustment  the 
butterfat  differential  pursuant  to 
§  1004^d)(l).  rounded  to  the  nearest 
cent,  shall  be  used." 

e.  Section  1004.53  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

91004.5S 


(■r  *  * 

(3)  The  prices  for  butterfat  and  skim 
Bulk  compated  pursuant  to  i  lOlM  50  (d) 
and  (f)- 

•  *  *  «  * 

7.  Sectkm  1004.54  is  revised  to  read  -u 
follows: 

S  1004.54    Equivalent  price*  or  Indexes. 
If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  order  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  order,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  Ae  Secretary  to  be 
equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

8.  The  heading  "Uniform  Prices" 
before  S  1004.60  is  changed  to  read 
"Differential  Pool  and  Handler 
Obligations.** 

a  Section  1004jeo  is  revised  to  read  as 
follows: 

S  1004.60    Handler's  value  of  milk  for 
computing  uniform  price*. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
defmed  in  S  1004.9  (a)  with  respect  to 
each  of  such  handler's  pool  plants,  and 
for  each  handler  defmed  in  §  1004.9  (b) 
and  (c).  an  obligation  to  the  pool 
computed  by  adding  the  following 
values: 

(a)  The  pounds  of  milk  reteived  from 
a  cooperative  association  as  a  handier 
pursuant  to  I  1004.9(c)  and  allocated  to 
Class  I  pursuant  t  j  {  1004.44(aKl4)  and 
the  corresponding  step  of  1 1004,44(b), 
and  the  pounds  of  producer  milk  in 
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Class  I  as  determined  pursuant  to 
S  1004.44,  both  multiplied  by  the 
difference  between  the  Class  I  price 
(adjusted  pursuant  to  S  1004.52)  and  the 
Class  III  price; 

(b)  The  pounds  of  milk  received  from 
a  cooperative  association  as  a  handler 
pursuant  to  1004.9(c)  and  allocated  to 
Class  II  pursuant  to  S  1004.44(a)(14)  and 
the  corresponding  step  of  {  1004.44(b), 
and  the  pounds  of  producer  milk  in 
Class  II  as  determined  pursuant  to 

§  1004.44.  both  multiplied  by  the 
difference  between  the  Class  II  price 
and  the  Class  III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

S  1004.44(a](15)  and  the  value  of  the 
corresponding  pounds  of  nonfat  milk 
solids  associated  with  the  skim  milk 
subtracted  from  Class  II  and  Class  III 
pursuant  to  fi  1004.44(a)(lS),l)y 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  nonfat 
milk  solids  in  the  handler's  receipts  of 
producer  skim  milk  during  the  month,  as 
follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  \  1004.44(a](15)  and  the 
corresponding  step  of  S  1004.44(b], 
multiplied  by  the  difference  between  the 
Class  I  price  adjusted  for  location  and 
the  Class  III  price,  plus  the 
hundredweight  of  skim  milk  subtracted 
from  Class  I  pursuant  to  {  1004.44(a)(15] 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Class  I  pursuant  to 

S  1004.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  II 
pursuant  to  9  1004.44(a)(15)  and  the 
corresponding  step  of  \  10O4.44(b] 
multiplied  by  the  difference  between  the 
Class  II  price  and  the  Class  III  price, 
plus  the  pounds  of  nonfat  milk  solids  in 
skim  milk  subtracted  from  Class  II 
pursuant  to  S  1004.44(a](15)  multiplied 
by  the  nonfat  milk  solids  price,  plus  the 
butterfat  pounds  of  overage  subtracted 
from  Class  II  pursuant  to  {  1004.44(b) 
multiplied  by  the  butterfat  price; 

(3)  The  pounds  of  nonfat  milk  solids  in 
skim  milk  overage  subtracted  from  Class 
III  pursuant  to  S  1004.44(a)(15) 
multiplied  by  the  nonfat  milk  solids 
price,  plus  the  butterfat  pounds  of 
overage  subtracted  from  Class  II 
pursuant  to  S  1004.44(b)  multiplied  by 
the  butterfat  price; 

(d)  For  the  first  month  that  this 
paragraph  is  effective,  the  value  of  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  II  pursuant  to  (  1004.44(a)(10)  and 


the  corresponding  step  of  9  1004.44(b), 
as  follows: 

(1)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1004.44(a)(10]  and 
the  corresponding  step  of  \  1004.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  difference  between  the 
current  month's  Class  I  price  and  the 
previous  month's  Class  III  price; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  fi  1004.44(a)(10)  and 
the  corresponding  step  of  S  1004.44(b)  at 
the  difference  between  the  current 
month's  Class  II  price  and  the  Class  III 
price  for  the  previous  month; 

(e)  For  the  second  and  subsequent 
months  that  this  paragraph  is  effective, 
the  value  of  the  product  pounds,  skim 
milk,  and  butterfat  subtracted  from 
Class  I  or  Class  II  pursuant  to 

S  1004.44(a)(10)  and  the  corresponding 
step  of  i  1004.44(b),  and  the  value  of  the 
pounds  of  nonfat  milk  solids  associated 
with  the  skim  milk  subtracted  from 
Class  II  pursuant  to  9  1004.44(a)(10), 
computed  by  multiplying  the  skim  milk 
pounds  so  subtracted  by  the  percentage 
of  nonfat  milk  solids  in  the  handler's 
receipts  of  producer  skim  milk  during 
the  previous  month,  as  follows: 

(1)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1004.44(a](10]  and 
the  corresponding  step  of  9  1004.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month's  Class  I- 
Class  III  price  difference  and  the  current 
month's  skim  milk  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month's  nonfat  milk  solids  and 
butterfat  prices; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  9  1004.44(a)(10]  and 
the  corresponding  step  of  9  1004.44(b)  at 
the  current  month's  Class  Il-Class  III 
price  difference  and  the  current  month's 
nonfat  milk  solids  and  butterfat  prices, 
less  the  Class  111  value  of  the  milk  at  the 
previous  month's  nonfat  milk  solids  and 
butterfat  prices; 

(f)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1004.44(a)(8)(i) 
through  (iv),  and  the  corresponding  step 
of  9  1004.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month's 
Class  I-Class  III  price  difference;    . 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1004.44(a](8)(v)  and 
(vi)  and  the  corresponding  step  of 

9  1004.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 


month's  Class  I-Class  III  price 
difference; 

(h)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1004.44(a)(12)  and 
the  corresponding  step  of  9  1004.44(b), 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products  from  ' 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
apphcable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month's  Class  I-Class  III 
price  difference. 

(i)  The  pounds  of  skim  milk  received 
from  a  cooperative  association  as  a 
handler  pursuant  to  9  1004.9(c)  and 
allocated  to  Class  I  pursuant  to 
9  1004.44(a)(14),  and  the  pounds  of 
producer  milk  in  Class  I  as  determined 
pursuant  to  9  1004.44.  both  multiplied  by 
the  skim  milk  price  for  the  month 
computed  pursuant  to  9  1004.50(f)- 

(j)  The  pounds  of  nonfat  milk  solids  in 
skim  milk  in  receipts  allocated  to  Class 
II  and  Class  III  pursuant  to 
9  1004.44(a)(14)  and  in  producer  milk 
classified  as  Class  II  and  Class  III 
pursuant  to  9  1004.44,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  nonfat 
milk  pounds  so  assigned  by  the 
percentage  of  nonfat  milk  solids  in  the 
handler's  receipt  of  producer  skim  milk 
during  the  month  for  each  report  filed, 
separately,  the  result  to  be  multiplied  by 
the  nonfat  milk  solids  price  for  the 
month  computed  pursuant  to 
9  1004.50(e). 

10.  Section  1004.61  is  revised  to  read 
as  follows: 

S  1004.61    Computation  of  weighted 
■varag*  differential  price,  weighted 
average  differential  price  for  base  milk,  end 
producer  nonfat  milk  solid*  price. 

For  each  month  the  market 
administrator  shall  compute  a  "weighted 
average  differential  price",  a  "weighted 
average  differential  price  for  base  milk" 
received  from  producers,  and  a 
"producer  nonfat  milk  solids  price",  as 
follows: 

(a)  The  "weighted  average  differential 
price"  shall  be  the  result  of  the  following 
computations: 

(1)  Combine  into  one  total: 

(i)  The  value  computed  pursuant  to 
9  1004.60(a)  through  (h)  for  all  handlers 
who  filed  the  reports  prescribed  by 
9  1004.30  for  the  month  and  who  made 
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the  payments  purauaut  to  i  100171  for 
the  preceding  month: 

(ii)  An  amouDl  eqoal  to  the  total  vaiue 
ol  the  location  differenti«la  computed 
punuaat  to  i  MOITS: 

(iii)  An  amoant  eqoal  to  not  less  than 
one-half  of  ike  mobligated  balance  in 
tl»e  proditoer-eettlement  fund. 

(2]  Divide  the  total  value  calculated 
under  paragraph  (aKi)  of  this  section  by 
the  SMB  of  the  following  for  all  handlerr 

(i)  The  total  hundredweight  of 
producer  milk  pursuant  to  1 1004.13 
represented  by  the  value  established 
pursuant  to  (IKH  <'f  this  paragraph:  and 

[iii  The  total  hundredwei^t  for  whidi 
vahse  is  compnted  pursuant  to 
S  10O4.fl0(h]. 

(3)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight 
The  result  shall  be  the  "Weighted 
average  differential  price." 

(b)  Compute  the  "Weighted  average 
differential  price  for  base  mine"  as 
follows: 

(1]  Subtract  from  the  total  value 
calculated  pursoaiit  to  paragraph  (a)(1) 
of  this  aacdoa  an  amount  computed  by 
multiplying  the  hundredweight  of  milk 
for  which  a  value  is  computed  pursuant 
to  5  1004.80(h)  by  the  weighted  average 
differential  price  computed  pursuant  to 
paragraph  (a)  of  this  section:  and 

(2)  IKvide  the  result  obtained  in  (b)(1) 
by  the  total  hundredweight  of  base  milk 
for  handlers  ixuJuded  in  the 
computations  pursuant  to  paragraph 
(a)(l)(i)  of  this  section  and  subtract  not 
less  than  4  cents  nor  more  than  5  cents 
per  hundredwetght  The  result  shall  be 
the  "weighted  average  differential  price 
for  base  milk." 

(c)  The  "Producer  nonfat  milk  solids 
price"  to  be  paid  to  all  producers  for  the 
pounds  of  nonfat  milk  solids  contaioed 
in  their  milk  shall  be  computed  by  the 
market  administrator  each  month  as 
follows: 

(1)  Combkie  into  one  total  the  vahies 
compnted  pursuant  to  5  ltX)4  9t)  (i)  and 
(j)  for  all  handlers  who  made  reports 
pursuant  to  |  lOOCSO  and  who  made 

I  puiwiant  to  1 1004.71  for  tha 
imealk 

(2)  Divide  the  resttlting  amomit  by  the 
total  pounds  of  nonfat  milk  solids  m 
producernifk;  and 

(3)  Round  by  subtracting  a  positive 
amount  not  to  exceed  one  cent.  The 
mult  TS  the  Trooucer  nonfat  milk  soitda 
price." 


U.  Section  1004^62  is  rwiMd  to  raad 
as  follows: 

f  1M4.92   Conputallon  of  untfonn  pHca. 

A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weighted 
average  differential  price  determined 
pursuant  to  1 1004.611a]  to  the  Qass  HI 
price. 

12.  A  new  Section  10O4.Bl(a]  is  added 
under  the  heading  "Differential  Pool  and 
Handler  Obligations"  to  read  as  follows: 


flMMjU   Anwaime— wil d mlgHH J 
avara9a  CMIaranSii  piioa,  i 
araraga  tWtmmHUwt  prioa  tor  I 
noofat  mltk  saitda  prtoa  and  produoar 
nonfat  milk  aottda  prtca. 

On  or  before  the  13th  day  of  each   ' 
month,  the  market  administrator  shall 
publicly  announce  for  the  preceding 
month  by  posting  in  a  conspicuous  place 
in  his  office  and  by  such  other  means  as 
ha  deems  appropriate,  the  weighted 
average  differential  price,  the  weighted 
average  differential  price  for  base  milk 
and  the  producer  nonfat  milk  solids 
price  computed  pursuant  to  S  1004.61. 
and  the  price  for  nonfat  milk  solids 
coraputeid  pursuant  to  1 1004.50(e). 

13.  Section  1004.71  is  amended  by 
revising  paragraph  (b)  to  read  aa  follows 
and  removing  paragraph  (c)t 

1 14MM.71    ffaywixiU  to  ttM  produoar- 


(b)  The  sum  of: 

(1)  The  vahie  of  milk  received  by  such 
handler  from  producers  and  from 
cooperative  association  handlers 
pursuant  to  f  10(M.9(c)  at  the  applicable 
price(8)  pursuant  to  1 1004.61  adjusted 
by  applicable  location  differentials,  less 
in  the  case  of  a  cooperative  association 
on  miJk  for  which  it  is  a  handler 
pursuant  to  f  1004.9(c),  the  amount  due 
from  other  handlers  pursuant  to 
S  ia04.74{d);  and 

[X]  The  value  at  the  weighted  average 
differential  price,  computed  pursuant  to 
i  1004.62.  adjusted  by  the  applicable 
location  differential  on  nonpool  milk 
pursuant  to  S  10O4.75[bJ,  with  respect  to 
other  source  miHc  for  which  a  value  *va8 
compnted  pursuant  to  {  10M.60(h), 

14.  Section  f  1004.74  is  removed, 
i  1004.73  is  redesignated  as  (  1004.74 
and  amended  by  revising  pcuragraphs 
(aK21.  (c),  (dK2)  and  {e)(2).  and  a  new 
1 1004.71  i«  added,  to  read  as  follows: 


S  1004.73    ValMef^raduoen 
The  total  v^oe  of  Bilk  received  from 


producers  during  any  month  shall  be  (ha 
sum  of  tiM  following  calculations: 

(a)  The  value  of  a  producers'  base 
milk  shall  be  the  sum  of  the  following: 

(1)  The  weighted  average  differential 
price  for  base  milk  computed  pursuant 
to  1 1004.61{b]  subject  to  the  appropriata 
plant  location  adjustment  times  the  total 
hundredwetght  of  base  milk  received 
from  the  producer: 

(2)  The  total  nonfat  milk  solids 
contained  in  the  producer  milk  received 
from  the  producer  multiplied  by  the 
producer  nonfat  milk  solids  price 
computed  pursuant  to  §  1004.61:  and 

(3)  The  total  butterfat  contained  in  the 
producer  milk  received  from  the 
producer  times  the  butterfat  price 
computed  pursuant  to  §  1004.50(d). 

(b)  The  value  of  a  producer's  excess 
milk  shall  be  the  sum  of  the  values 
computed  pursuant  to  paragraphs  (aK2) 
and  (3)  of  this  section. 

§  1004.74    Peywents  lo  producers  and  ta 
cooperatlMS  assoriatlons. 

{»)'  •  * 

(2)  On  or  before  the  20th  of  the 
following  month  a(  not  less  than  the 
total  amount  computed  in  accordance 
with  the  provisions  set  forth  in  {  1004.73 
with  respect  to  such  milk,  subject  to  the 
followii^  adjustments: 


(c)  In  the  case  of  milk  received  by  a 
handler  £pom  a  cooperative  association 
in  its  capacity  as  the  operator  of  a  pool 
plant  such  handler  shall  on  or  before  the 
second  day  prior  to  the  date  on  which 
payments  are  due  individual  producers, 
pay  to  such  cooperative  association  for 
milk  so  received  during  the  month,  an 
amount  not  less  than  the  vaiue  of  such 
milk  computed  at  the  applicable  class 
and/or  component  prices  for  the 
location  of  the  plant  of  the  buying 
handler,  and 

(2)  A  final  payment  equal  to  the  total 
value  of  such  milk  computed  pursuant  to 
§  1004.73,  adjusted  by  the  applicable 
differentials  pursuant  lo  i  1004JS.  lest 
the  amount  of  parliai  payment  on  such 
milk. 

(e)*  •  • 

(2)  The  total  pounds,  average  butterfat 
test  and  average  test  of  nonfat  milk 
soUds  of  mlDc  delirered  by  the  producer: 
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IS.  Section  1004.75  is  revised  to  reatl 
as  follows: 


differentials  to 


S1004.7S 
producers  and  on 


(a)  For  milk  received  from  producers 
and  from  cooperative  association 
handlers  pursuant  to  1 1004.9(c)  at  a 
plant  located  55  miles  or  more  from  the 
city  hall  in  Philadelphia,  Pa.,  and  also  at 
least  75  miles  from  the  nearer  of  the  sero 
milestone  in  Washington.  DC,  or  the  city 
hall  in  Baltimore,  Md.  (all  distances  to 
be  the  shortest  highway  distance  as 
determined  by  the  market 
administrator),  the  weighted  average 
differential  price  for  base  milk  computer 
pursuant  to  S  1004.61(b)  shall  be  reduced 
1.5  cents  for  each  10  miles  distance  or 
fraction  thereof  that  such  plant  is  from 
the  nearest  of  such  basing  points. 

(b)  For  purposes  of  computations 
pursuant  to  SS  1004.71  and  1004.74.  the 
weighted  average  differential  price 
computed  pursuant  to  {  1004.61(a)  shall 
be  reduced  at  the  rate  set  forth  in 
paragraph  (a)  of  this  section  applicable 
at  the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  adjusted  weighted  average 
differential  price  shall  not  be  less  than 
zero. 

16.  Section  1004.76  is  amended  by 
changing  the  reference  "1004.60(f)"  in 
paragraph  (a)(l)(i)  to  "1004.60(h)",  and 
revising  paragraph  (b)(5)  to  read  as 
follows: 


S  1004.76    Paymanta  by  a  handler 
operating  a  partially  regulated  dlstrttNitlng 
plant 


(b)  •  •  • 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price,  subtract  its  value  at  the 
uniform  price  computed  pursuant  to 


1 1004.62,  and  add  for  the  quantity  of 
reconstituted  skim  milk  spedHed  in 
paragraph  (b)(3)  of  this  section  its  value 
computed  at  the  Class  I  price  less  the 
value  of  such  milk  at  the  Class  III  price 
(except  that  the  Class  I  price  and  the 
uniform  price  shall  be  adjusted  for  the 
location  of  the  nonpool  plant  and  shall 
not  be  less  than  the  Class  Ul  price.) 

81004,68   [Amended] 

17.  Section  1004.85  paragraph  (a)  is 
amended  by  changing  the  reference 
"8  1004.60(d)  and  (f)"  to  "8  1004.60(f) 
and  (h)." 

18.  Section  1004.86  is  revised  to  read 
.  as  follows: 


81004je    Deductions  for  marttetlng 
services. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handler,  making 
payments  directly  to  producers  for  milk 
(other  than  milk  of  his  own  production) 
pursuant  to  8  1004.74(a)  shall  deduct  S 
cents  per  hundredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe 
and  shall  pay  such  deductions  to  the 
market  administrator  on  or  before  the 
20th  day  after  the  end  of  the  month. 
Such  money  shall  be  expended  by  the 
market  administrator  to  provide  market 
information  and  to  verify  or  establish 
the  weights,  samples  and  tests  of  milk  of 
producers  who  are  not  receiving  such 
service  from  a  cooperative  association; 
and 

(b)  In  the  case  of  producers  for  whom 
the  Secretary  determines  a  cooperative 
association  is  actually  performing  the 
tervices  set  forth  in  paragraph  (a)  of  this 
section,  each  handler  shall  make,  in  lieu 
of  the  deduction  specifled  in  paragraph 
(a)  of  this  section,  such  deductions  f^m 
the  payments  to  be  made  directly  to 
such  producer  purauant  to  8  1004.74(a) 
as  are  authorized  by  such  producers  on 
or  before  the  IBth  day  after  the  end  of 
each  month  and  pay  such  deductions  to 
the  cooperative  rendering  such  services. 


M«A«<l«g  Aju— ■— «l  ■■yiUtUg  Aa 
Handling  of  Milk  in  tha  Midcfia  AtlanUc 
Matkatlng  Area 

The  parties  hereto,  in  order  to  affsctuata 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rule*  of  practice  and 
procedure  effective  thereunder  (7  CFR  part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  tha 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisions  specified  in 
paragraph  U  hereof,  shall  be  and  are  tha 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

1.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 
1 1 1004.1  to  10O4.9S,  all  Inclusive,  of  the 
order  regulating  the  handling  of  milk  in  the 
Middle  Atlantic  marketing  area  (7  CFR  part 
1004)  which  is  annexed  hereto:  and 

U.  The  following  provisions: 

1 1004.96  Record  of  milk  handled  and 
authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certiries  that  he  handled  during 

the  month  of  May  1991, 

hundredweight  of  milk  covered  by  this 
marketing  agreemenL 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Uiractor,  or  Acting  Director.  Dairy 
Division.  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreemenL 

1 1004.97  Effective  date.  This  marketing 
agreement  shall  l>ecome  effective  upon  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  |  900.14(a)  of 
tha  aforesaid  rules  of  practice  and  procedure. 

In  Witness  Whereof.  The  contracting 
handlers,  acting  under  the  provisions  of  ()m 
Ad  for  tite  purposes  and  subject  to  tha 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  sat  their  reapoctlva 
hands  and  seals. 
(Signature) 
(Seal) 

By 

(Nana) 

(Tide) 

(Address) 

Attest 

Date 

[PR  Doc.  27272  Filed  11-13-01: 9M  an] 
aiLUNO  coot  »4w-e»-« 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  106 
(Notic*  1991-211 

Allocation  of  Federal  and  Non-Federal 
Expenses 

agency:  Federal  Election  Commission. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Election 
Commission  is  seeking  comments  on 
three  proposed  amendments  to  11  CFR 
part  106.  regarding  allocation  by  state 
and  local  party  committees  of  expenses 
that  jointly  benefit  both  federal  and  non- 
federal candidates.  Under  the  first 
proposal,  committees  would  be  allowed 
to  add  one  additional  non-federal  point 
to  the  ballot  composition  ratio  computed 
under  11  CFR  106.5(d).  They  would  also 
be  allowed  to  include  non-federal 
point(s)  for  local  ofTices  if  partisan  local 
candidates  were  expected  on  the  ballot 
in  any  regularly  scheduled  election 
during  the  two-year  congressional 
election  cycle.  Second,  the  current  40- 
day  "window"  for  transfers  from  a 
committee's  non-federal  to  its  federal 
account,  to  reimburse  the  federal 
account  for  the  non-federal  portion  of 
joint  expenditures,  would  be  expanded 
from  40  to  70  days.  11  CFR 
106.5(g){2)(iiKB).  Third,  committees 
would  specifically  be  allowed,  under  11 
CFR  106.5(f).  to  recalculate  the  federal/ 
non-federal  ratio  for  a  particular 
fundraising  program  or  event  within  60 
days  after  the  program  or  event,  and 
make  corresponding  transfers  between 
their  federal  and  non-federal  accounts. 
Given  the  nature  of  the  latter  two 
changes,  they  would  apply  to  national 
party  committees,  separate  segregated 
funds,  and  nonconnected  committees  as 
well.  Further  information  is  provided  in 
the  supplementary  information  which 
follows. 

dates:  Comments  must  be  received  on 
or  before  December  16, 1991. 

ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper.  Assistant  General  Counsel.  999 
E  Street  NW..  Washington,  DC  20463. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street  NW..  Washington, 
DC  20463,  (202)  219-3690  or  (800)  424t 
9530. 

SUPPLEMENTARY  INFORMATION:  On 

March  26, 1991,  the  Commission 
received  a  petition  for  rulemaking  from 
the  Association  of  State  Democratic 


Chairs  ("ASDC").  The  petition  requested 
reconsideration  of  three  aspects  of  the 
regulations  governing  allocation  of 
expenses  by  state  and  local  party 
committees  between  their  federal  and 
non-federal  accounts:  (1)  The  ballot 
composition  ratio,  11  CFR  10e.5(d);  (2) 
the  payment,  recordkeeping  and 
reporting  requirements,  11  CFR  104.10, 
106.5(g):  and  (3)  the  requirement  that 
state  parties  allocate  their 
administrative  expenses  between 
federal  and  state  elections  before  July  of 
a  federal  election  year. 

The  Commission  published  a  notice  of 
availability  seeking  comments  on  this 
rulemaking  petition  on  April  24, 1991.  56 
FR  18780.  It  received  45  comments  in 
response  to  this  notice. 

The  Commission  first  notes  that  the 
current  allocation  rules  are  the  result  of 
a  lengthy  and  carefully  considered 
rulemaking  process.  They  serve  the  dual 
purposes  of  curbing  the  use  of  money 
raised  outside  of  the  Federal  Election 
Campaign  Act's  ("FECA"  or  "the  Act") 
requirements  (so-called  "soft  money")  in 
federal  elections,  and  of  allowing  the 
Commission  and  the  public  to  monitor 
compliance  with  these  requirements. 
The  Commission  believes  that,  with 
limited  exceptions,  it  would  be 
premature  to  reopen  this  rulemaking 
process  before  the  end  of  the  1991-92 
election  cycle.  At  that  time  both  the 
Commission  and  the  regulated  entities 
will  be  in  a  better  position  to  evaluate 
what  future  adjustments  might  be 
needed. 

However,  after  consideration  of  the 
petition  and  comments,  the  Commission 
has  now  determined  to  reopen  the 
allocation  rulemaking  in  three  areas. 
First,  state  and  local  party  committees, 
which  are  required  to  allocate  their 
administrative  expenses  and  generic 
voter  drive  costs  using  the  "ballot 
composition  method"  set  forth  at  11  CFR 
106.5(d),  would  be  allowed  to  add  an 
additional  non-federal  point  in 
computing  this  ratio.  They  would  also  be 
allowed  to  include  non-federal  point{s) 
for  local  offices  if  partisan  local 
candidates  were  expected  on  the  ballot 
in  any  regularly  scheduled  election 
during  the  two-year  congressional 
election  cycle.  Second,  the  40-day 
"window"  for  transfers  from  a 
committee's  non-federal  to  its  federal 
account,  to  reimburse  the  federal 
account  for  the  non-federal  share  of 
joint  expenditures,  would  be  expanded 
from  40  to  70  days.  11  CFR 
106.5(g)(2)(ii)(B).  Finally,  committees 


would  specifically  be  allowed,  under  11 
CFR  106.5(f).  to  recalculate  the  federal/ 
non-federal  ratio  for  a  particular 
fundraising  program  or  event  within  60 
days  after  that  program  or  event,  and 
make  corresponding  transfers  between 
their  federal  and  non-federal  accounts. 
Given  the  nature  of  the  latter  two 
changes,  they  would  apply  to  all  party 
committees,  including  national  party 
committees.  In  addition,  the  Commission 
is  proposing  that  11  CFR  106.6,  which 
parallels  the  106.5  requirements  but 
applies  to  separate  segregated  funds 
("SSFs")  and  nonconnected  committees, 
be  similarly  amended  for  continued 
consistency  in  these  areas.  The 
Commission  welcomes  comments  on 
these  issues. 

Also,  while  the  Commission  does  not 
intend  to  amend  its  allocation  reporting 
requirements  during  the  1991-92  election 
cycle,  it  anticipates  that  some  future 
adjustments  may  be  needed  in  that  area. 
It  therefore  invites  comments  from  those 
using  the  current  H  Schedules  as  to 
what  modifications  might  streamline 
these  requirements,  while  still 
permitting  effective  Commission  and 
public  monitoring  of  the  allocation 
process. 

Ballot  Composition  Ratio 

The  ballot  composition  method  for 
allocating  administrative  and  generic 
voter  drive  expenses  is  "based  on  the 
ratio  of  federal  o^ices  expected  on  the 
ballot  to  total  federal  and  non-federal 
offices  expected  on  the  ballot  in  the  next 
general  election  to  be  held  in  the 
committee's  state  or  geographic  area." 
11  CFR  106.5(d)(l)(i).  However,  not  all 
offices  are  included  in  this  calculation. 
Rather,  the  Commission  has  specified 
various  categories  of  offices  which  are 
assigned  points  to  be  used  in  computing 
the  ratio. 

The  Commission  received  a  wide 
range  of  comments  in  response  to  the 
petition's  request  that  the  current  ballot 
composition  formula  be  more  heavily 
weighted  towards  non-federal  offices. 
While  some  committees  expressed 
satisfaction  with  the  current  formula, 
others  provided  examples  of  instances 
where  they  believe  the  rules  do  not 
accurately  reflect  their  non-federal 
expenditures  in  the  current  election 
cycle — that  is,  where  they  anticipate 
that  their  spending  on  state  and  local 
races,  partisan  judicial  races,  and  ballot 
questions  will  utilize  a  higher 
percentage  of  funds  than  the  non-federal 
percentage  computed  under  this 
formula. 
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The  Commission  notes  that  the  ballot 
composition  ratio  was  never  anticipated 
to  precisely  reflect  all  state  and  local 
party  activity  in  all  states  in  all  election 
cycles.  It  believes  that  its  use  of  the 
"average  ballot  concept,"  which  reflects 
variations  in  different  states  and 
localities  in  each  election,  as  well  as  the 
special  rules  for  states  that  hold  state 
and  local  election  in  non-federal 
election  years,  provide  the  necessary 
flexibility  in  this  area.  This  approach 
represents  a  reasoned  balance  between 
the  need  for  greater  standardization, 
required  by  a  federal  district  court  in 
Common  Cause  versus  FEC.  692  F.  Supp. 
1391  (DD.C.  1987)  (which  struck  down 
the  "any  reasonable  (allocation) 
method '  standard  then  in  use),  and  the 
need  to  reflect  differences  between 
different  states  and  types  of  political 
committees. 

Also,  while  most  comments  on  the 
petition  requested  that  greater  weight  be 
given  to  the  non-federal  share  of 
expenses,  they  offered  no  viable 
suggestion  as  to  how  this  might  be  done. 
The  petition  and  some  of  the  comments 
requested  that  all  state  and  local  o^ices. 
partisan  judicial  offices,  and  ballot 
questions  should  be  included  in  the 
ratio.  However,  this  approach  could  lead 
to  a  miniscule  federal  percentage,  and 
thereby  permit  "soft"  money  to  enter 
federal  campaigns,  especially  in  areas 
where  the  ballot  contains  large  niunbers 
of  local  offices  or  numerous  ballot 
questions,  and  only  two  or  three  federal 
offices. 

Nevertheless,  after  reviewing  the 
petition  and  accompanying  comments, 
the  Commission  is  proposing  that  state 
and  local  party  committees  be  allowed 
to  add  one  additional  non-federal  point 
in  computing  their  ballot  composition 
ratios,  to  compensate  for  possible 
underrepresentation  of  non-federal 
offices  in  the  current  formula.  Because 
state  situations  differ  widely,  this  point 
would  not  be  tied  to  particular  elections, 
such  as  partisan  judicial  elections  or 
ballot  questions.  Rather,  it  would  be  a 
generic  point  available  to  all  state  and 
local  party  committees. 

In  addition  to  the  generic  point  the 
Commission  is  proposing  that  11  CFR 
106.5(d)(l)(ii]  be  amended  to  allow  state 
and  local  party  committees  to  include 
non-federal  point(s)  for  local  offices  in 
their  ballot  composition  ratios,  if 
partisan  local  candidates  ere  expected 
on  the  ballot  in  any  regularly  scheduled 
election  during  the  two-year 
congressional  election  cycle.  Under  the 
current  rules,  the  committees  compute 
their  ratios  based  on  the  "next  general 
election."  The  rules  do  not  contemplate 
the  situation  in  states  where  statewide 


offices  are  elected  in  even-numbered 
years,  but  local  offices  are  elected  in 
odd-numbered  years.  Advisory  Opinion 
1991-25  authorized  state  party 
committees  in  those  states  to  include  a 
non-federal  point  for  local  offices  in 
their  ballot  composition  ratio.  The  draft 
NPRM  would  amend  106.5(d)(l)(ii). 
consistent  with  that  ruling.  It  would  also 
clarify  that  local  party  committees  are 
entitled  to  include  up  to  two  non-federal 
points  for  local  offices  under  these  same 
circumstances. 

Reimbursement  Period 

The  Commission  is  also  requesting 
comments  on  whether  the  "window" 
during  which  funds  must  be  transferred 
from  a  non-federal  to  a  federal  account. 
to  reimburse  the  federal  account  for  the 
non-federal  share  of  joint  activities, 
should  be  increased.  This  "window"  is 
currently  40  days,  extending  from  10 
days  before  until  30  days  after  payment 
is  made  from  the  Federal  accoimt  for  a 
particular  allocable  expense.  11  CFR 
106.5(g)(2)(ii)(B), 

The  Commission  notes  that  this  40- 
day  limit  was  adopted  in  place  of  the  10- 
day  limitation  contained  in  the  notice  of 
proposed  rulemaking  ("NPRM").  53  FR 
38012,  3B017  (September  29, 1988),  and 
exceeds  the  90-day  limit  advocated  by 
comments  to  the  NPRM.  As  explained  in 
the  Explanation  and  lustification  to  the 
final  allocation  rules,  this  deadline  was 
increased  from  that  suggested  in  the 
NPRM  to  allow  committees  to 
consolidate  monthly  payments,  rather 
than  requiring  every  expense  to  be  paid 
%vith  two  separate  checks,  since  "(sjuch 
flexibility  is  indispensable  for 
committees  paying  large  numbers  of 
bills  from  many  different  vendors."  55 
FR  26058,  26066  (June  26, 1990). 

However,  the  petition  and  some  of  the 
comments  indicate  that  some  further 
expansion  of  the  reimbursement  period 
may  be  justified.  For  example,  a 
committee  that  pays  its  bills  once  a 
month  may  face  cash  flow  problems 
under  the  current  deadline.  For  this 
reason,  the  Commission  is  proposing 
that  the  reimbursement  "window"  be 
extended  to  70  days,  from  10  days 
before  until  00  days  after  the  payment 
from  the  federal  account.  This  approach 
would  allow  still  greater  consolidation 
of  payments  than  is  possible  under  the 
current  system,  and  thus  ease  possible 
compliance  problems  in  this  area.  It 
would  also  conform  with  this  notice's 
proposed  amendment  to  11  CFR  106.5(f). 
under  which  committees  would  be 
allowed  60  days  following  a  fundraising 
program  or  event  to  recalculate  their 
allocadon  ratio  based  on  the  funds 
received  from  that  program  or  event 


The  Commission  is  also  proposinn 
that  the  word  "payment"  in  11  CFR 
106.5(g)(2Kii)(B)  be  amended  to  read, 
"payments."  This  would  clarify  that  oas 
check  from  the  non-federal  to  the 
federal  account  could  be  used  to 
reimburse  the  federal  account  for  the 
non-federal  share  of  more  than  one 
allocable  expenditure. 

Section  1064}  applies  not  only  to  state 
and  local  party  committees,  but  to 
national  committees  as  well.  The 
Commission  is  also  proposing  that  11 
CFR  106.0,  which  parallels  11  CFR  106.S 
on  these  topics  but  applies  to 
nonconnected  committees  and  SSFs,  be 
amended  in  similar  fashion,  so  that 
these  two  sections  remain  consistent 

Allocadon  of  Fundraisins  Expenses 

Under  11  CFR  106.5(fl.  party 
committees  allocate  the  direct  costs  of 
each  fundraising  program  or  event 
where  both  Federal  and  non-federal 
funds  are  collected  by  one  committee 
through  such  an  activity,  according  to 
the  funds  received  method.  The 
committee  estimates  the  Federal/non- 
federal  ratio  for  each  program  or  event 
prior  to  the  firat  disburaement  made  in 
connection  with  that  activity,  and  later 
adjusts  this  ratio  to  reflect  the  actual 
ratio  of  funds  received.  The  current 
regulation  does  not  specify  at  what 
points  these  adjustments  must  be  made. 

The  Commission  is  now  proposing 
that  committees  specifically  be  allowed 
60  days  following  each  fundraising 
program  or  event  to  recalculate  the 
appropriate  ratio  based  on  funds 
received,  to  apply  the  recalculated  ratio 
to  program  or  event  expenditures,  and  to 
transfer  funds  between  the  federal  and 
non-federal  accounts  to  reflect  the 
adjusted  ratio.  However,  the 
Commission  notes  that  this  amendment 
does  not  extend  the  60  day  time  limit 
under  11  CFR  106.5(g)(2)(ii)(B),  for  non- 
federal committees  to  reimburse  federal 
committees  for  the  non-federal  share  of 
joint  expenditures. 

As  discussed  with  regard  to  the 
reimbursement  "window,"  this  proposed 
amendment  would  apply  to  all  party 
committees,  including  national  party 
committees.  In  addition,  the  Commission 
is  proposing  that  11  CFR  106.6  be 
amended  in  a  like  manner,  to  insure 
continued  uniformity  between  rules 
affecting  party  committees, 
nonconnected  committees  and  SSFs.- 

Gertiflcadoa  of  No  Effect  Punuant  to  S 
U.S.C.  60S(b)  Regulatory  Flwdfility  Act 

The  attached  proposed  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smalt  entities.  The  basis  of 
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this  certincation  is  that  the  proposed 
rules  would  modify  provisions  governing 
how  state  and  local  political  party 
committees  allocate  certain  joint 
expenditures  between  their  federal  and 
non-federal  accounts.  This  does  not 
impose  a  significant  economic  burden, 
because  any  small  entities  affected  are 
already  required  to  comply  with  the 
Act's  requirements  in  this  area. 

List  of  Subjects  b  11  CFR  Part  106 

Campaign  funds.  Political  candidates. 
Political  committees  and  parties. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
subchapter  A,  chapter  1  of  title  11  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  106— ALLOCATIONS  OF 
CANDIDATE  AND  COMMITTEE 
ACTIVITIES 

1.  The  authority  citation  for  part  106 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  438(a)(8).  441a(b), 
441a(g). 

2.  Section  106.5  would  be  amended  by 
revising  the  final  two  sentences  and 
adding  an  additional  sentence  to 
paragraph  (d](l)(ii),  revising  paragraph 
(f),  and  revising  paragraph  (g)(2)(ii)(b), 
to  read  as  follows: 

§  106.5    Allocation  of  exp«n««s  lMtwe«n 
federal  and  non-federal  acttvtties  by  party 
committees. 

*  •  •  4  • 

(d)(1)  *  *  * 

(ii)  *  *  *  State  party  committees  shall 
also  include  in  the  ratio  one  additional 
non-federal  office  if  any  partisan  local 
candidates  are  expected  on  the  ballot  in 
any  regularly  scheduled  election  during 
the  two-year  congressional  election 
cycle.  Local  party  committees  shall  also 
include  in  the  ratio  a  maximum  of  two 
additional  non-federal  offices  if  any 
partisan  local  candidates  are  expected 
on  the  ballot  in  any  regularly  scheduled 
election  during  the  two-year 
congressional  election  cycle.  State  and 
local  party  committees  shall  also 
include  in  the  ratio  one  additional  non- 
federal office. 
•        •        *        *        • 

(f)(1)  All  party  committees;  method  for 
allocating  direct  costs  of  fundraising.  If 
federal  and  non-federal  funds  are 
collected  by  one  committee  through  a 
joint  activity,  that  committee  shall 
allocate  its  direct  costs  of  fundraising, 
as  described  in  paragraph  (a)(2)  of  this 
section,  according  to  the  funds  received 
method.  Under  this  method,  the 
committee  shall  allocate  its  fundraising 
costs  based  on  the  ratio  of  funds 
received  into  its  federal  account  to  its 
total  recipts  from  each  fundraising 


program  or  event.  This  ratio  shall  be 
estimated  prior  to  each  such  program  or 
event  based  upon  the  committee's 
reasonable  prediction  of  its  federal  and 
non-federal  revenue  from  that  program 
or  event,  and  shall  be  noted  in  the 
committee's  report  for  the  period  in 
which  the  first  disbursement  for  such 
program  or  event  occurred,  submitted 
pursuant  to  11  CFR  104.5.  Any 
disbursements  for  fundraising  costs 
made  prior  to  the  actual  program  or 
event  shall  be  allocated  according  to 
this  estimated  ratio. 

(2)  The  committee  shall  adjust  its 
estimated  allocation  ratio  within  60  days 
following  each  fundraising  program  or 
event  from  which  both  federal  and  non- 
federal funds  are  collected,  to  reflect  the 
actual  ratio  of  funds  received.  If  the  non- 
federal account  has  paid  more  than  its 
allocable  share,  the  committee  shall 
transfer  funds  from  its  federal  to  its  non- 
federal account,  as  necessary,  to  reflect 
the  adjusted  allocation  ratio.  If  the 
federal  account  has  paid  more  than  its 
allocable  share,  the  committee  shall 
make  any  transfers  of  funds  from  its 
non-federal  to  its  federal  account  to 
reflect  the  adjusted  allocation  ratio 
within  the  time  required  under 
paragraph  (g)(2)(ii)(B)  of  this  section. 
The  committee  shall  make  note  of  any 
such  adjustments  and  transfers  in  its 
report  for  the  period  in  which  the 
fundraising  program  or  event  occurred. 

(g)  *  •  * 

(2)  *  *  * 

(ii)  *  *  * 

(B)  Such  funds  may  not  be  transferred 
more  than  10  days  before  or  more  than 
60  days  after  the  payments  for  which 

they  are  designated  are  made. 

***** 

3.  Section  106.6  is  amended  by 
revising  paragraphs  (d)  and  (e)(2)(ii)(B), 
to  read  as  follows: 

§  106.6    Allocation  of  expenses  t>etween 
federal  and  non-federal  activities  by 
separate  segregated  funds  and 
nonconnected  committees. 

«         •         •         *         * 

(d)(1)  Method  for  allocating  direct 
costs  of  fundraising.  If  federal  and  non- 
federal funds  are  collected  by  one 
committee  through  a  joint  activity,  that 
committee  shall  allocate  its  direct  costs 
of  fundraising  according  to  the  funds 
received  method.  Under  this  method,  the 
committee  shall  allocate  its  fundraising 
costs  based  on  the  ratio  of  funds 
received  into  its  federal  account  to  its 
total  receipts  from  each  fundraising 
program  or  event.  This  ratio  shall  be 
estimated  prior  to  each  such  program  or 
event  based  upon  the  committee's 
reasonable  prediction  of  its  federal  and 
non-federal  revenue  from  that  program 


or  event,  and  shall  be  noted  in  the 
committee's  report  for  the  period  in 
which  the  first  disbursement  for  such 
program  or  event  occurred,  submitted 
pursuant  to  11  CFR  104.5.  Any 
disbursements  for  fundraising  costs 
made  prior  to  the  actual  program  or 
event  shall  be  allocated  according  to 
this  estimated  ratio. 

(2)  The  committee  shall  adjust  its 
estimated  allocation  ratio  within  60  days 
following  each  fundraising  program  or 
event  from  which  both  federal  and  non- 
federal funds  are  collected,  to  reflect  the 
actual  ratio  of  funds  received.  If  the  non- 
federal account  has  paid  more  than  its 
allocable  share,  the  committee  shall 
transfer  funds  from  its  federal  to  its  non- 
federal account  as  necessary,  to  reflect 
the  adjusted  allocation  ratio.  If  the 
federal  account  has  paid  more  than  its 
allocable  share,  the  committee  shall 
make  any  transfers  of  funds  from  its 
non-federal  to  its  federal  account  to 
reflect  the  adjusted  allocation  ratio 
within  the  time  required  under 
paragraph  (e)(2)(ii)(B)  of  this  section. 
The  committee  shall  make  note  of  any 
such  adjustments  and  transfers  in  its 
report  for  the  period  in  which  the 
fundraising  program  or  event  occurred. 

(e)  *  *  * 

(2)  *  •  * 

(ii)  *  *  * 

(B)  Such  funds  may  not  be  transferred 
more  than  10  days  before  or  more  than 
60  days  after  the  payments  for  which 
they  are  designated  are  made. 
***** 

Dated:  November  8. 1991. 
lohn  Warren  McGarry, 
Chairman,  Federal  Election  Commission. 
|FR  Doc.  91-27374  Filed  11-13-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  91-AGL-121 

Proposed  Alteration  of  Transition 
Area;  Austin,  Minnesota 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Austin,  Minnesota  transition 
area  to  accommodate  two  (2)  new 
Standard  Instrument  Approach 
Procedures  (SIAPs)— VOR  Runway  18 
and  VOR  Runway  36  to  Austin 
Municipal  Airport.  This  notide  also 
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updates  the  entire  transition  area  and 
deletes  certain  portions  and  extensions 
that  are  no  longer  required.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  December  16, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGLr-7,  Attn: 
Rules  Docket  No.  91-AGL-12,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  in  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-AGL-12".  The 
pojstcard  will  be  date/time  stamped  and 
returned  to  the  qommenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 


comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA.  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabiUtyofNPRNrs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  a  transition  area  near 
Austin,  MN.  The  transition  area  would 
be  altered  to  accommodate  two  (2)  new 
SIAPs— a  VOR  Runway  18  and  a  VOR 
Runway  36  to  Austin  Municipal  Airport. 
This  notice  would  also  update  the  entire 
transition  area  and  delete  certain 
portions  and  extensions  that  are  no 
longer  required. 

The  development  of  the  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
procedures  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  these  procedures 
may  be  established  below  the  fioor  of 
the  700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 


February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(24  CFR  part  71)  as  follows: 

PART  71-{  AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audioiity:  49  U.S.C.  App.  1348(a].  1354(a). 
1510;  ExecuUve  Order  10654: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-499,  |anuary  12, 1963);  14 
CFR  11.69. 

§71.111    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Austin.  MN    [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5  statute 
mile  radius  of  the  Austin  Municipal  Airport 
(lat.  43*40'00'  N..  long.  92'56'00'  W.). 
Austin,  MN,  and  within  4  statute  miles  each 
side  of  the  Austin  VOR/DME 180'  radial 
extending  from  the  7.5  statute  mile  radius  to  8 
statute  miles  south  of  the  VOR/DME. 

Issued  in  Des  Plains.  Illinois  on  October  25. 
1991. 

Teddy  W.  Burcham. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  91-27385  Filed  11-13-«1;  8:45  am] 

BtLLNM  CODE  «t10-1»-M 


14  CFR  Part  71 

(Alrsp«:e  Docket  No.  91-A0L-11] 

Proposed  TransitkNi  Area 
Modification;  Rice  Lake  Municipal 
Airport,  Rice  Lake,  Wl 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  the  Rice  Lake  Municipal  Airport. 
WI,  transition  area  to  accommodate 
VOR  runway  36,  VOR  runway  18  and 
NDB  runway  36  Standard  Instrument 
Approach  Procedures  (SIAP)  to  Rice 
Lake  Municipal  Airport.  Rice  Lake,  WI. 
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The  intended  effect  of  this  action  is  to 
ensure  le^^gation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  December  17, 1991. 
AOORESSCS:  Send  comments  on  the 
proposal  in  triphcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel.  AGL-7.  Attn: 
Rules  Docket  No.  91-AGUll.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
fai  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  F.  Powers.  Air  Traffic  Division, 
System  Management  Branch,  AGL-53C 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  e94-756& 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-AGL-ll".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA.  Great  Lakes  Region.  Office  of  the 


Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM), 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  OfHce  of 
Pubhc  A^airs.  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  4?6-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  a  transition  area 
airspace  near  Rice  Lake  Municipal 
Airport  Rice  Lake,  WL  The  transition 
area  would  be  amended  to 
accommodate  VOR  runway  36,  VOR 
runway  18,  and  NDB  runway  3d  SIAFs 
to  Rice  Lake  Municipal  Airport  Rice 
Lake,  WI.  The  modification  would 
change  the  radius  from  5  statute  miles  to 
7  nautical  miles  and  eliminates  the 
previous  extension. 

The  development  of  the  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedures  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  these  procedures 
may  be  established  below  the  floor  of 
the  700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  fight  rule 
requirements. 

Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740a6G  dated  September  4. 
1990. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "mator  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Pohcies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 


warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  It  is  certiHed  that  the  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a},  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.68. 

971.181    [Amandad] 

2.  Section  71.181  is  amended  as 
follows: 

Rice  Lake  Municipal  Airport.  WI    [Revised] 

(Ut  45*28'45"  N..  Long.  91"43'20"  W.)  That 
airspace  extending  upward  from  700  feet 
above  the  surface  within  a  7  nautical  miles 
radius  of  the  Rice  Lake  Municipal  Airport, 
WI. 

Issued  in  Des  Plaines.  Illinois  on  October 
2a  1991. 

Teddy  W.  Bmcfaam, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  91-27386  Filed  11-13-41;  8:45  am] 
BiUJNa  COOC  4S1ft-1S-ll 


DEPARTMENT  OF  COMMERCE 

Nattonai  Oceanic  and  AtnuMpheric 
Administration 

15  CFR  Part  925 

[Docket  No.  901064-0264] 
RIN  0648-AC63 

Olympic  Coast  National  Marine 
Sanctuary  Regulations;  Extertsion  of 
Comment  Period 

AQCNCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce 
(DOC): 

action:  Proposed  rule;  notice  of 
extension  of  public  comment  period. 


\ 
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summary:  In  the  Federal  Register  on 
September  20, 1991.  NOAA.  as  required 
by  section  205(a)(4)  of  Public  Law  No. 
100-627,  proposed  to  designate  an 
approximately  2,605  square  nautical 
mile  area  of  coastal  and  ocean  waters 
and  the  submerged  lands  thereunder,  off 
the  Olympic  Peninsula  of  the  State  of 
Washington  as  the  Olympic  Coast 
National  Marine  Sanctuary  (56  FR 
47836).  That  notice  published  the 
proposed  regulations  and  Designation 
Document,  and  summarized  the  draft 
management  plan  for  the  proposed 
Sanctuary.  The  summary  of  the  draft 
management  plan  set  forth  the  goals  and 
objectives,  management  responsibihties. 
research  activities,  interpretive  and 
educational  programs,  and  enforcement 
activities,  including  surveillance, 
proposed  for  the  Sanctuary.  In  addition, 
the  notice  set  forth  proposed  regulations 
to  implement  the  designation  and 
regulate  activities  consistent  with  the 
provisions  of  the  proposed  Designation 
Document  Finally,  the  notice 
announced  the  public  availability  of  the 
Draft  Environmental  Impact  Statement/ 
Management  Plan  (DEIS/MP)  prepared 
for  the  designation,  and  informed  the 
public  that  comments  are  invited  and 
would  be  considered  if  submitted  in 
writing  to  the  address  below  by 
November  27, 1991.  Because  of  requests 
for  extending  the  comment  period  from 
the  State  of  Washington  and  the  coastal 
counties,  and  because  the  State  and 
local  agencies  are  currently  responding 
to  other  proposed  Federal  initiatives 
ejecting  the  coastal  area.  NOAA,  by 
this  notice,  is  extending  the  period  for 
submitting  comments  horn  November 
27. 1991  to  December  13. 1991. 
DATES:  This  action  extends  the  public 
comment  period  to  December  13, 1991. 
ADDRESSES:  Comments  should  be 
submitted  to  Rafael  V.  Lopez,  Regional 
Manager,  Sanctuaries  and  Reserves 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service.  National  Oceanic  and 
Atmospheric  Administration.  1825 
Connecticut  Avenue.  NW.,  suite  714. 
Washington.  DC  20235. 

Copies  of  the  DEIS/MP  are  available 
upon  request  to  the  Sanctuaries  and 
Reserves  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rafael  V.  Lopez,  Regional  Manager, 
or  Mr.  diris  Ostrom.  Senior  Project 
Manager,  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration.  1825 
Connecticut  Avenue,  NW.,  suite  714. 
Washington.  DC  20235,  (202/606-4126); 
or  Ms.  lioda  Maxson.  On-site  Liaison. 


Sanctuaries  and  Reserves  Division. 
National  Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way. 
NE..  Seattle.  WA  98115.  (206/526-6304). 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  November  7. 1991. 
Frank  W.  Maloney. 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management 

(FR  Doc.  91-27327  Filed  11-13-91;  8:45  am] 

BILLINQ  OOOC  SSIO-OS-H 


Technology  Administration 

15  CFR  Part  1150 

A  Public  Meetlrtg  on  Proposed 
Amendments  and  Changes  to  tt>e 
Safety  Marking  System  for  Toy,  Loolc- 
Alike  and  Imitation  Hrearms 

agency:  Technology  Admhiistration. 
U.S.  Department  of  Commerce. 
action:  Notice  of  public  meeting. 

summary:  The  Technology 
Administration  pubUshed  for  public 
comment  In  a  separate  notice  in  the 
Federal  Register,  on  November  7, 1991 
(56  FR  56953)  proposed  revisions  to  its 
rules  governing  the  safety  marking 
system  for  toy,  look-alike  and  imitation 
firearms  provided  for  in  15  CFR  1150.1. 
This  notice  announces  a  public  meeting 
to  be  held  by  the  Technology 
Administration  in  cooperation  with  the 
U.S.  Customs  Service  to  seek 
consultation  with  and  comments  of 
interested  persons  in  coimection  with 
the  proposed  changes  to  improve  its 
regulations.  The  public  meeting  will  be 
held  on  December  2, 1991  from  9  a.m. 
until  noon  at  the  address  shown  below. 
Representatives  of  the  Department  and 
the  U.S.  Customs  Service  will  begin  the 
hearing  with  a  report  on  recent 
enforcement  activities  of  Federal 
agencies  in  implementation  of  the  law, 
dates:  The  pubhc  meeting  will  convene 
December  2. 1991  at  9  a.m.  and  will 
adjourn  at  12  noon. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Greater  Los  Angeles  World 
Trade  Center,  One  World  Trade  Center, 
suite  288.  Long  Beach,  California  90831. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  V.  Lacy.  Chief  Counsel  for 
Technology.  Uidted  States  Department 
of  Commerce,  room  4410,  Washington. 
DC  20230,  telephone  number  (202)  377- 
1984. 

SUPFtBMENTARY  INFORMATION:  "Hie 
purpose  of  the  public  meeting  will  be  to 
gather  information  from  interested 
parties  relevant  to  proposed  revisions  of 


the  Department  of  Commerce's 
regulation  of  Toy.  Look- Alike  and 
Imitation  Firearms  found  at  15  CFR  1150. 

Dated:  November  7. 1991. 
Robert  M.  WUts. 
Under  Secretary  for  Technology. 
[FR  Doc.  91-27424  Filed  11-13-W;  8:45  am) 
anjJNO  coot  ssis-is-m 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  ttie  Secretary 

24  CFR  Part  10 

[Deaiat  Na  R-S1-1S6S;  FR-3115-P-«11 

RulemaMng  PoNOes  and  Procedures  ■ 
Put>Uc  Comment  Periods 

AOENCV:  Office  of  the  Secretary,  HUD. 
action:  Proposed  rule. 

summary:  This  rule  proposes  to  amend 
24  CFR  10.1,  the  "Policy"  secHon  in  the 
Department's  policies  and  procedures 
related  to  rulemaking.  The  purpose  of 
this  rule  is  to  provide  greater  flexibility 
to  the  Department  in  providing  time 
periods  for  public  comment  on  rules 
pubUshed  by  the  Department. 

DATES:  Comments  must  be  received  by 
January  16, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
pubUc  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  706-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  Umitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Oerk  ((202)  706-2084). 
(These  are  not  toll-free  numbers.) 
FOR  FURTHER  INFORMATION  CONTACTS 

Grady ).  Norris,  Assistant  General 
Counsel  for  Regulations,  Office  of  the 
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General  Counsel,  rooni  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410-0500.  telephone 
(voice)  (202)  708-3055.  (TDD)  706-3259, 
(These  are  not  toUfiree  numbers.) 
SUPPLEMENTARY  INFORMATIOM:  In  1979, 
the  Department  of  Housing  and  Urban 
Development  adopted  its  basic  "rule  on 
rules"  at  24  CFR  part  10  (44  FR  1606, 
January  5, 1979).  Along  with  a  number  of 
other  federal  agencies  during  this  same 
time  period,  HUD  responded  to  public 
sentiment  to  the  effect  that  agencies 
administering  loan  and  grant  programs 
exempt  from  notice  and  conunent 
rulemaking  under  5  U.S.C.  553  (the 
Administrative  Procedure  Act)  (APA) 
should  not  exclude  themselves  from 
comparable  limitations  on  their 
authority  to  promulgate  regulations. 
These  rules  recognized  that  public 
participation  in  agency  rulemaking  was 
an  effective  means  of  assuring  rules  that 
were  responsive  to  the  needs  of  the 
affected  public  and  pledged,  in  essence, 
that  HUD  would  follow  procedures  very 
similar  to  those  in  the  APA  for  its 
informal  rulemakings. 

While  the  Department  continues  to 
believe  that  the  pubUc  participation  in 
rulemaking  engendered  by  notice-and- 
comment  procedures  is  both  protective 
of  the  public  interest  and  helpful  to  the 
Department,  HUD  is  occasionally 
frustrated  in  its  efforts  to  promulgate 
timely  rules  for  effect  by  the  strict 
language  in  §  10.1  governing  the  time 
allotted  for  public  comment.  HUD's 
rulemaking  policy  as  expressed  in  S  10.1 
states,  in  part: 

It  is  the  policy  of  the  Department  that  its 
notices  of  proposed  rulemaking  are  to  afford 
the  public  not  less  than  sixty  days  for 
submission  of  comments. 

While  the  Department  intends  to 
continue,  in  most  instances,  to  provide 
the  public  with  not  less  than  sixty  days 
for  comment  on  its  rules,  part  10  as 
currently  written  does  not  purport  to 
afford  HUD  and  discretion  with 
reference  to  public  comment  time.  In 
this  respect,  part  10  is  more  stringent  in 
its  requirements  than  is  the 
Administrative  Procedure  Act  itself— the 
statutory  model  for  HUD's  rulemaking 
procedures.  Although  60  days  has 
become  something  of  a  norm  as  a  period 
for  public  comment,  the  APA  does  not 
provide  for  any  set  amount  of  time. 
Clearly,  the  amount  of  time  allotted  for 
comment  should  be  sufficient  for 
interested  parties  to  respond  effectively 
to  the  issues.  It  need  not.  as  HUD's  rule 
at  24  CFR  part  10  currently  provides, 
always  be  60  days  or  more. 

Frequently.  HUD  is  confronted  with 
new  statutes  or  program  amendments 


that  authorize  new  programs  or  revised 
procedures,  and  that  require  immediate 
implementation  (for  example)  of  grant 
allocation  machinery  so  that  grants  for 
the  intended  purpose  may  be  made  in 
that  same  fiscal  year.  Authorizing 
legislation  or  related  appropriation  acts 
may  place  extreme  pressure  on  the 
grant-administering  agency  to 
promulgate  rules  are  great  speed,  in 
order  to  provide  a  mechanism  for 
awarding  grants  before  the  expiration  of 
the  fiscal  year.  This  and  other  similar 
time-related  pressures  (including, 
frequently,  express  statutory  deadlines 
for  promulgation  of  rules)  are 
compounded  when  the  Department  must 
provide,  mechanistically,  for  a  minimum 
of  60  days  of  pubhc  comment  without 
reference  to  the  complexity  of  the  issues 
presented  or  the  competing  time- 
sensitive  priorities  of  production  that 
may  be  at  stake. 

Accordingly,  this  rule  proposes  a 
change  in  24  CFR  10.1  to  permit  the 
Department  to  exercise  discretion  in 
providing  periods  for  public  comment  in 
a  manner  similar  to  that  permitted  by 
the  Administrative  Procedure  Act.  The 
revision  would  continue  to  provide  for 
60-day  public  comment  periods  as  a 
HUD  norm,  but  would  add  to  S  10.1  a 
basis  for  abbreviating  the  public 
comment  period,  for  good  cause,  to  not 
less  than  30  days. 

Other  Matters 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  NEPA  requirements  of  HUD 
categorically  excluded  from  the  NEPA 
requirements  of  HUD  regulations  at  24 
Cl-K  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  rule  involves 
internal  administrative  procedures 
whose  content  does  not  constitute  a 
developmental  decision  nor  a^ect  the 
physical  condition  of  project  areas  or 
building  sites.  It  relates,  instead,  only  to 
the  performance  of  functions  analogous 
to  the  management  activities  excluded 
from  environmental  review  under  24 
CFR  50.20(k). 

Executive  Order  12291 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(d)  of  the  Executive  order  12291 
on  Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 


have  a  signiflcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  a 
procedural  rule  limited  to  the  subject  of 
time  for  public  comments  on  HUD  rules. 
The  time  permitted  for  public  comments 
will,  in  all  instances,  be  adequate  to 
permit  a  reasonable  response  in  writing, 
and,  accordingly,  the  rule  should  not 
affect  small  entities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the- 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism  has 
determined  that  the  poHcies  contained 
in  this  rule  would  not  have  substantial 
direct  ejects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  The  rule 
involves  procedural  requirements  only 
and  should  have  no  effects,  direct  or 
indirect,  on  family-related  concerns. 

Semiannual  Agenda 

This  rule  was  listed  as  item  1317  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  21, 
1991  (56  FR  53380.  53388),  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  listing  tor 
this  rule. 

List  of  Subjects  in  24  CFR  Part  10 

Administrative  practice  and 
procedure. 

Accordingly,  24  CFR  part  10  is 
proposed  to  be  amended  as  follows: 
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PART  lO-miLEMAKINQ:  POLICY  AND 
PROCEDURES 

1.  The  authority  citation  for  part  10 
would  be  revised  to  read  as  follows: 

Authority:  Sec.  7(d).  Department  of  Housing 
and  Urtum  Development  Act  (42  U.S.C 
3535(d}). 

2.  In  S  10.1,  the  third  sentence  would 
be  removed  and  two  new  sentences 
added  in  its  place,  to  read  as  follows: 


810.1 

r  *  *  It  is  the  general  policy  of  the 
Department  that  rules  published  for 
public  comment  will  afford  the  public 
not  less  than  60  days  for  the  submission 
of  comments.  The  Department  may. 
however,  provide  for  a  public  comment 
period  of  not  less  than  30  days,  upon  a 
finding  of  good  cause.*  *  * 

bated:  October  la  1991. 
jaoc  Keinp, 

Secretary  of  Housing  and  Urban 
DevelopmenL 

[PR  Doc.  91-27298  Filed  11-13^91:  8:45  am) 

BKUNQ  COM  4110-3KM 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  961 

(Docicst  No.  R-01-155S;  FR-2M3-C-021 

RIN  2S77— AASe 

Public  artd  Indian  Housing  Youth 
Sports  Program;  Correction 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  On  October  8, 1991,  HUD 
pubhshed.  at  56  FR  50772,  a  proposed 
rule  to  establish  the  Public  and  Indian 
Housing  Youth  Sports  Program  (YSP)  in 
accordance  with  Section  520  of  the 
Crantson-Gonzalez  National  Affordable 
Housing  Act  (NAHA),  approved 
November  26, 1990,  Public  Law  101-625. 
The  purpose  of  this  correction  is  to 
publish  the  certification  required  under  5 
U.S.C.  605(b),  (the  Regulatory  Flexibility 
Act)  that  was  inadvertently  omitted  in 
the  proposed  rule. 

FOR  niRTHCR  INTORMATION  CONTACT: 

]ose  Marquez  or  Malcolm  Main,  Drug 
Free  Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW.  room  10241,  Washington,  DC 
20410,  telephone  (202)  708-1197  or  70&- 
3502.  A  telecommunications  device  for 


hearing  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMCNTARY  INf  ORMATION:  The 

purpose  of  this  correction  is  to  publish 
the  certification  required  under  5  U.S.C. 
605(b),  (the  Regulatory  Flexibility  Act) 
that  was  inadvertently  omitted  in  the 
proposed  rule  published  on  October  8. 
1991,  56  From  50772.  to  establish  the 
Public  and  Indian  Housing  Youth  Sports 
Program  (YSP)  in  accordance  with 
Section  520  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA),  approved  November  28, 1990, 
Public  Law  101-625.  The  certification  for 
this  purpose  is  added  to  the  preamble 
under  the  heading  entitled,  "Other 
Matters." 

Accordingly,  FR  Doc.  91-24001, 
published  in  the  Federal  Register  on 
Tuesday,  October  8, 1991  (56  FR  50772) 
is  corrected  by  adding  the  following 
certification  to  the  preamble  under  the 
heading  "Other  Matters"  that  begins  on 
page  50775,  to  read  as  follows: 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Undersigned  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  would  provide  grants 
to  PHAs,  including  IHAs,  to  fund 
activities  designed  to  appeal  to  youth  in 
public  and  Indian  housing  as  an 
alternative  to  the  drug  environment 
While  the  resulting  social  impact  may 
be  significant,  because  of  the  limited 
amount  of  total  funding  and  limits  on 
funding  per  applicant,  the  economic 
impact  on  small  entities  will  not  t>e 
si^ificant. 

Dated:  November  7, 1991.  J 

loMph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
[FR  Doc  91-27296  Filed  11-13-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-221,  DA  91-1277] 

Broadcast  Service;  Changing  Video 
Marketplace 

aocncy:  Federal  Communications 
Commission. 

ACTION:  Notice  of  inquiry;  extension  of 
comment  period. 


SUMMART.  This  action  extends  the 
period  for  filing  initial  comments  in  the 
Commission's  review  of  the  policy 
implications  of  the  changing  video 
marketplace,  from  October  22, 1991,  to 
November  21, 1991,  and  for  filing  reply 
comments  from  November  21, 1991,  to 
December  19, 1991.  See  notice  of  inquiry 
at  56  FR  40647  (August  16, 1991),  FR  Doc. 
91-19439.  The  extension  is  granted  in 
response  to  a  motion  filed  by  the  Motion 
Picture  Association  of  America  and  the 
Association  of  Independent  Television 
Stations,  to  allow  interested  parties 
sufficient  time  to  compile  and  submit 
complex  economic  and  technical 
evidence  and  analyses  on  a  broad  range 
of  issues. 

DATES:  Comments  are  now  due  on 
November  21, 1991,  and  reply  comments 
on  December  19, 1991. 

At>OREMEt:  Federal  Communicationt 
Commission,  Washington.  DC  20554. 

POR  PURTNIR  MPORMATKM  CONTACT: 

Beverly  McKittrick.  Policy  and  Rules 

Division,  Mass  Media  Bureau,  (202)  632- 

7792. 

SUPPLEMENT  ARV  MiP0RMATK)N: 

Order  Granting  Extension  of  Time 

In  the  Matter  of  Review  of  the  Policy 
Implications  of  tiie  Changing  Video 
Marketplace 

Adopted:  October  10, 1991. 

Released:  October  11, 1991. 

By  the  Chief,  Mass  Media  Bureau: 

1.  On  July  11, 1991,  the  Commission 
adopted  a  notice  of  inquiry  in  MM 
Docket  No.  91-221, 6  FCC  Red  4961 
(1991)  (notice),  in  the  above-captioned 
proceeding  in  order  to  seek  wide- 
ranging  comments  on  changes  in  the 
state  of  the  video  marketplace  and  the 
public  policy  implications  that  flow  from 
these  changes.  The  inquiry  sought 
comment  on  several  apparent  trends, 
including  the  increasing  competition  in, 
and  fragmentation  of,  the  video 
marketplace;  technological  advances 
such  as  digital  signal  compression 
techniques;  the  ability  of  some 
competitors  to  rely  on  revenue  froin 
direct  viewer  payment  instead  of,  or  m 
addition  to,  advertising;  and  the  rapid 
increase  in  the  availability  of  national 
sources  of  programming.  "The 
Commission  established  a  deadline  of 
October  22, 1991.  for  filing  comments 
and  a  deadline  of  November  21, 1991,  for 
filing  reply  comments. 

2.  Before  the  Commission  is  a  motion 
for  extension  of  time  filed  by  the  Motion 
Picture  Association  of  America  and  the 
Association  of  Independent  Television 
Stations  (MPAA/INTV)  on  October  3, 
1991.  The  motion  requests  an  extension 
of  time  to  file  comments  until  November 
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21. 1991,  and  reply  comments  until 
December  19, 1991.  Both  motions  are 
unopposed. 

3.  MPAA/INTV  requests  an  extension 
to  permit  full  evaluation  of  the  broad, 
complex  issues  raised  in  the  notice. 
While  MPAA  and  INTV  member 
companies  have  been  reviewing  these 
issues,  they  will  not  have  sufficient  time 
before  the  current  due  date  for 
comments  to  assemble  their  members 
and  analyze  the  issues  in  depth. 

4.  As  set  forth  in  5  1  48  of  the 
Commission's  rules,  47  CFR  1.46,  it  is  our 
policy  that  extensions  of  time  not  be 
routinely  granted.  In  order  to  evaluate 
current  industry  circumstances  and 
apparent  trends  in  the  video 
marketplace,  however,  we  expect 
interested  parties  to  provide  complex 
economic  and  technical  evidence  and 
analyses  on  a  broad  range  of  issues.  It 
appears  reasonable  to  provide  parties 
with  an  additional  brief  period  of  time  to 
compile  and  analyze  the  data  and 
determine  the  apparent  trends  and  their 
implications  for  Commission  policies. 
Therefore,  we  will  grant  the  motion  and 
extend  the  deadline  for  filing  initial 
comments  to  November  21, 1991,  and  the 
deadline  for  filing  rephes  to  December 
19, 1991. 

5.  Accordingly,  it  is  ordered,  That  the 
Motion  for  Extension  of  Time  filed  by 
the  Motion  Picture  Association  of 
America  and  the  Association  of 
Independent  Television  Stations  is 
granted. 

6.  //  is  therefore  ordered.  That  the 
time  for  filing  comments  and  reply 
comments  in  this  proceeding  are 
extended  to  November  21. 1991.  and 
December  19, 1991,  respectively. 

7.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i]  and 
303(r]  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.204(b),  0.283. 
and  1.46  of  the  Commission's  rules. 

8.  For  further  information  concerning 
this  proceeding,  contact  Beverly 
McKittrick,  Policy  and  Rules  Division, 
Mass  Media  Bureau,  (202)  632-5414. 

Federnl  Cummunications  Commission. 

Roy  |.  Stewart, 

Chief.  Mass  Media  Bureau. 

(FR  Doc.  91-27416  Filed  11-13-«1;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  12. 13. 14,  20,  and  21 

Notice  of  Intent  To  Review 
agency:  Fish  and  Wildlife  Service. 


action:  Notice  of  intent  to  review  50 
CFR  parts  12, 13. 14.  20,  21,  and  22. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  those  who  are  impacted  by 
changes  in  Federal  wildlife  regulations. 
that  certain  regulations  will  be 
undergoing  review  and  revision  by  the 
U.S.  Fish  and  Wildlife  Service  (Service). 
Specifically,  the  review  process  will 
focus  on  50  CFR  parts  12, 13, 14,  20,  21. 
and  22.  Revisions  and  updating  will 
occur  in  areas  affecting  the  seizure  and 
forfeiture  process,  migratory  bird 
hunting,  general  permit  procedures, 
importation,  exportation,  and 
transportation  of  wildlife.  Permitting 
procedures  relating  to  some  migratory 
bird  activity  and  some  activities  relating 
to  bald  and  golden  eagles  will  be 
reviewed. 

DATES:  The  Service  requests  written 
comments  by  interested  parties  on  or 
before  March  13, 1992. 
ADDRESSES:  Written  comments  by 
interested  parties  concerning  this  notice 
of  intent  may  be  sentto  the  following 
location:  U.S.  Fish  and  Wildlife  Service. 
Division  of  Law  Enforcement,  P.O.  Box 
3247,  Arlington,  Virginia  22203-3247. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  Chief  Thomas  L  Striegle  of  the 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Law  Enforcement  at  the  address 
given  above:  Telephone  703/358-1949, 
(FTS)  921-1949. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  February  of  1990.  a  six-member 
commission  was  appointed  to  evaluate 
the  Service's  law  enforcement  program. 
Its  report,  issued  on  June  15, 1990, 
contained  54  recommendations  ranging 
from  enforcement  policies  and  priorities, 
to  staffing  and  budget.  Contained  in  the 
Commission's  report  was  a 
recommendation  for  a  review  of  the 
regulations  enforced  by  Service  agents. 
In  conjunction  with  the  implementation 
of  the  Commission's  report,  the  Service 
is  undertaking  a  review  of  these 
regulations  for  the  purpose  of  updating 
and  clarifying  those  areas  identified  as 
being  in  need  of  such  action. 

The  purpose  of  50  CFR  part  14. 
Importation.  Exportation,  and 
Transportation  of  Wildlife,  is  to  provide 
uniform  rules  and  procedures  for  these 
activities.  Due  to  recent  changes  in  the 
U.S.  Customs  Service  (Customs) 
importation  systems  and  the 
implementation  of  the  Customs 
Automated  Commercial  System  (ACS), 
the  Service  import  and  export 
regulations  contained  in  50  CFR  part  14. 
subpart  I,  require  modification.  The 
Service  proposes  to  examine  the  user 


fee  structure  and  the  process  by  which 
the  payment  of  fees  is  made.  Because  of 
interfacing  by  the  Service  with  Customs 
ACS,  accommodations  must  be  made  on 
the  part  of  the  Service  for  the  collection 
of  wildlife  inspection  fees. 

No  review  of  50  CFR  part  IZ  Seizure 
and  Forfeiture  Procedures,  has  occurred 
since  1974,  and  a  general  review  is 
needed  to  determine  if  this  section  is  in 
need  of  changes. 

In  1988.  50  CFR  part  13,  General 
Permit  Procedures,  was  reviewed. 
Several  changes  occurred  in  this  section, 
which  provides  for  uniform  rules  and 
general  administration  of  all  permits 
issued  by  the  Service  pursuant  to  this 
subchapter.  Several  changes  occurred  in 
areas  defining  the  basis  upon  which 
permits  are  revoked,  denied  or 
suspended  by  the  Service.  Permit 
disqualification  factors  were  defined. 

Of  particular  interest  to  the  Service  in 
its  intent  to  review  50  CFR  part  13,  is  to 
determine  the  extent  to  which  the  last 
changes  are  functioning  well,  and  to 
examine  any  further  measures  which 
may  be  taken  to  improve  the  overall 
administration  of  the  permit  process. 

The  regulations  affecting  migratory 
bird  hunting  are  contained  in  50  CFR 
part  20.  This  section  was  specifically 
addressed  in  the  Commission's  1990 
report  as  a  section  which  is  perceived 
by  many  hunters  as  being  unclear.  The 
Service,  therefore,  would  like  to  clarify 
those  areas  of  50  CFR  part  20,  which 
have  traditionally  caused  concern. 

Activities  involving  the  taking, 
possession,  sale,  importation,  and 
banding  or  marking  of  migratory  birds, 
are  regulated  by  50  CFR  part  21.  This 
section  is  of  particular  interest  to  those 
involved  in  the  sport  of  falconry  and 
those  who  raise  captive-bred  waterfowl. 
As  in  1988.  when  50  CFR  part  21  was 
last  reviewed,  the  Service  is  soliciting 
suggestions  from  those  affected  by  these 
regulations,  for  ways  to  clarify  them. 

The  Service  also  wishes  to  examine 
its  policy  toward  Native  Americans  as 
affected  by  the  framework  of  50  CFR 
part  22.  This  section  authorizes  the  use 
of  eagle  parts  and  feathers  by  Native 
Americans  for  religious  purposes. 

Authority:  The  authority  citation  for  50  CFR 
Part  12  is,  5  U.S.C.  301;  16,  U.S.C.  668-668b;  16 
U.S.C.  668dd(eH0: 16  U.S.C.  704.  706-707. 
712;  16  U.S.C.  718f-718b:  16  U.S.C.  742j-l(d)- 
(f);  16  U.S.C.  852d-853;  16  U.S.C.  1375-1377. 
1382;  16  U.S.C.  1540: 18  U.S.C.  43,  44:  9'i  Stat. 
1073-1080, 16  U.S.C.  3371  et  seq.;  19  U.S.C 
1602-1624;  16  U.S.C.  7421;  E.0. 11987,  42  FR 
26049;  42  U.S.C.  1996. 

The  authority  citation  for  50  CFR  part  13  is, 
16  U.S.C.  668a;  16  U.S.C.  704,  712;  16  U.S.C. 
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742J-1: 16  U.S.C  1382: 16  U.S.C.  1538(d):  16 
U.S.C.  1539, 1540(f),  16  U.aC.  3374: 18  U.S.C 
42: 19  U.S.C.  1202;  E.0. 11911,  41  FR  15683;  31 
U.S.C.  9701. 

The  authority  citation  for  50  CFR  part  14  is, 
18  U.S.C.  42;  16  U.S.C.  3371-3378;  16  U.S.C 
1538(dHf):  16  U.S.C.  1382;  16  U.S.C.  704,  712: 
31  U.S.C.  31  U.S.C.  483(a);  16  U.S.C  4223- 
4244 

The  authority  citation  for  SO  CFR  part  20  is 
Pub.  L  65-186,  40  Slat.  755  (16  U.S.C.  701- 
708h);  sec.  3(h),  Pub.  L.  95-616,  92  Slat.  3112 
(16  U.S.C.  712). 

The  authority  citation  for  SO  CFR  part  21  is. 
Pub.  L.  95-616, 92  Slat.  3112  (16  U.S.C  712(2)). 

The  authority  citation  for  SO  CFR  part  22  is. 
Sec.  2,  Chapter  278,  54  Stat.  251;  Pub.  L.  87- 
884,  76  Stat.  1246:  sec.  2,  Pub.  L.  92-535.  86 
Stat.  1065  sec.  9,  Pub.  L  95-616, 92  Stat.  3114 
(16  U.S.C.  668a) 


list  of  Subjects 

50  CFR  Part  12 

Administrative  practice  and 
procedures.  Exports,  Fish,  Imports, 
Plants.  Seizures  and  forfeitures,  Surety 
bonds.  Transportation.  Wildlife. 

SO  CFR  Part  13 

Administrative  practice  and 
procedure.  Exports,  Fish,  Imports, 
Plants,  Reporting  and  recordkeeping 
requirements,  Transportation,  Wild  life. 

50  CFR  Part  14 

Animal  welfare.  Exports,  Fish, 
Imports,  Labeling,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 


50  CFR  Part  20 

Exports.  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
transportation.  Wildlife. 

50  CFR  Part  21 

Exports,  Hunting,  Imports,  Report  ng 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

50  CFR  Part  22 

Exports.  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation,  Wildlife. 

Dated:  November  1. 1991. 
Bnica  Blanchard. 
Acting  Director. 

[FR  Doc.  91-27425  Filed  11-13-91: 8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Revi«w  by  Office  of 
Managetnent  and  Budget 

November  8, 1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection:  (3)  Form  numberfs),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIItM,  room  404-W  Admin. 
Bldg..  Washington,  DC  20250.  (202)  447- 
22ia 

New  CoUection 

•  Food  and  Nutrition  Service 
Study  of  Food  Service  Management 

Companies  in  School  Nutrition 

Program. 
One  time  survey.. 
Slate  or  local  governments;  1,071 

responses;  1,529  hours. 
Carol  Kelly.  (703)  756-3133. 
Donald  E.  Hukher, 

Deputy  Departmental  Clearance  Officer. 
|FR  Doc.  91-27406  Filed  ll-ia-91;  8:45  am) 
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ARCTIC  RESEARCH  COMMISStON 
Notice  of  Meeting 

November  S,  1991. 

Notice  is  hereby  given  that  the  United 
States  Arctic  Research  Commission  will 
hold  its  25th  Meeting  in  Monterey, 
California,  on  December  5-6, 1991.  On 
Thursday,  December  5,  a  business 
meeting  open  to  the  public  will  be  held 
starting  at  9  a.m.  in  Spanagel  Hall,  lOlA. 
at  the  Naval  Postgraduate  School  and 
continuing  Friday.  December  6,  starting 
at  8:30  a.m.  Agenda  items  include:  (1) 
Chairman's  Report;  (2)  Comments  from 
the  Interagency  Arctic  Research  Policy 
Committee;  (3)  Conunents  from  the, 
Alaska  Congressional  Delegation;  (4) 
Arctic  Marine  Research;  (5)  Inter- 
national Arctic  Ocean  Experiment,  1991; 
(6)  Priorities  in  Arctic  Geoscience;  (7) 
International  Arctic  Project,  1992-4;  (8) 
Lease  Planning  and  Research  Priorities; 
and  (9)  Oil  Spill  Prevention, 
Containment  and  Cleanup  Research  for 
the  Arctic.  The  Commission  will  meet  in 
Executive  Session  following  the 
conclusion  of  the  public  meeting  to 
consider  budget  and  related  items. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Philip  L  Johnson,  Executive  Director, 
U.S.  Arctic  Research  Commission,  202- 
371-9631  or  TDD  202-357-9867. 
Philip  L.  lohnsoo. 

Executive  Director,  U.S.  Arctic  Research 
Commission. 

[FR  Doc.  91-27404  Filed  11-13-91:  8:45  am) 

aiUJNO  COOE  7SSS-01-II 


CIVIL  RIGHTS  COMMISSION 

Agenda  and  Public  Meeting  to  the 
Rhode  Island  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island  State 
Advisory  Committee  will  convene  at  2 
p.m.  and  adjourn  at  6  p.m.  on  December 
2, 1991.  at  the  Providence  Marriott, 
Enterprise  Room,  Charles  &  Orm  Streets, 
Providence,  RI 02904.  The  purpose  of  the 
meeting  is  (1)  to  receive  a  report  from 


the  Redistricting  Subcommittee  and 
make  plans  for  FY  '92;  and  (2)  to  receive 
a  report  from  the  Plaiming 
Subcommittee  on  "AHirmative  Action  in 
the  Providence  Public  Schools"  and 
make  plans  for  a  community  forum. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  chairperson  Sarah  Murphy  at 
401/331-4290  or  )ohn  I.  Binkley,  Director, 
ERD  at  (202/523-5264);  or  TDD  (202/ 
3376-6117).  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  regional 
division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  7, 
1991. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-27331  Filed  11-13-91;  8:45  am] 

BILUNQ  COOe  (SSS-OI-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Quality  Assurance  Survey: 
ITA  Products  and  Services. 

Form  Numbers:  Agency — ITA — OMB. 

Type  of  Request:  New  collection. 

Burden:  7,500  respondents;  375 
reporting  hours. 

A  verage  Hours  Per  Request  3 
minutes. 

Needs  and  Uses:  ITA  provides 
information  and  counseling  products 
and  services  to  U.S.  companies.  There  is 
currently  no  way  to  determine  user 
satisfaction  with  most  of  these  ITA 
products  and  services.  This  evaluation 
form  will  provide  offices  throughout  ITA 
with  a  flexible  collection  form  to  send 
out  to  customers  following  any 
transaction.  Information  collected  will 
be  used  by  individual  offices  within  ITA 
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to  improve  their  ability  to  deliver 
services  or  enhance  products.  The 
information  will  enable  staff  to  set 
priorities,  maximize  resources,  develop 
base  performance  measures,  and 
establish  indicators  for  use  with  other 
available  benchmarks. 

Affected  Public:  Businesses  or  other 
for  proHt;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Gary  Waxman. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  November  8, 1991. 

Edward  Mkhals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

PH  Doc.  91-27420  Filed  11-13-91;  8:45  am] 
BNJJNa  coot  Mie-is-« 


Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Peter  Waiaschecic 

In  the  matter  of  Peter  Walaschek, 
MarzelleiutraBse,  5000  Cologne,  Germany. 
and  Chemco,  Siegburger  Strasse  223.  SOOO 
Cologne  21,  Germany,  and  Colimex, 
Mozartstrasse.  7.  5000  Cologne  1,  Germany, 
and  Far-Trade  Pharma— Vertrieb  GmbH,  Am 
Probsthcf  15,  5300  Bonn.  Germany. 

Related  Party  Cider  ' 

On  Bebruary  24. 1989, 1  issued  an 
Order  denying  Peter  Walaschek 
permission  to  apply  for  or  use  any 
export  license  until  August  26, 1996. 54 
FR  8582  (March  1. 1989).  The  Order  was 
based  on  Walaschek's  August  26. 1988 
conviction  for  violating  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.A.  app. 
2401-2420  (1991))  (the  EAA).' 

Section  11(h)  of  the  EAA  provides  that 
any  person  related,  through  affiliation, 
ownership,  control,  or  position  of 
responsibility,  to  a  person  who  had  been 
denied  export  privileges  because  of  his 


conviction  for  violating  the  EAA  may 
also  be  denied  export  privileges.  On 
September  19. 1991, 1  notified  Far-Trade 
Pharm- Vertrieb  BmbH  (Far-Trade),  a 
German  company,  that  I  had  received 
information  that  it  was  related  to 
Walaschek  through  afffliation, 
ownership,  control,  or  position  of 
responsibility.  I  also  advised  Fai^Trade 
that,  after  consulting  with  the  Director, 
Office  of  Export  Enforcement.  I  intended 
to  deny  it  permission  to  apply  for  or  use 
any  export  license,  includUng  any 
general  license,  because  of  its 
relationship  with  Walaschek,  as 
provided  by  the  EAA  and  S  770.15(h}  of 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991))  (the  Regulations). 

My  notification  to  Far-Trade  also 
advised  Far-Trade  of  its  right  to  request 
a  hearing  or  to  submit  written  comments 
concerning  its  relationship  with 
Walaschek  within  20  days  of  its  receipt 
of  my  letter.  Although  Far-Trade 
received  that  notice,*  it  did  not  request 
a  hearing  or  file  any  comments 
concerning  any  of  the  matters  set  forth 
in  the  notice. 

Accordingly,  I  hereby  find  that  Far- 
Trade  Pharma-Vertrieb  GmbH,  Am 
Probsthof  15,  5300  Bonn,  Germany,  is 
related  to  Peter  Walaschek,  a  person 
denied  all  U.S.  export  privileges  until 
August  26, 1998,  through  affiliation, 
ownership,  control,  or  position  of 
responsibility. 

Accordingly,  the  Order  of  February  24, 
1989  denying  Walaschek  permission  to 
apply  for  or  use  any  export  license, 
including  any  general  license,  is  hereby 
amended  to  read  as  follows; ' 

Ordered 

I.  All  outstanding  individual  validated 
licenses  in  which  Peter  Walaschek  or 
any  of  the  related  persons,  Chemco, 
Colimex,  or  Far-Trade,  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Walaschek's,  Chemco's. 
Colimex's,  and  Far  Trade's  privileges  of 
participating,  in  any  manner  of  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Until  August  26. 1998,  Peter 
Walaschek,  Marzellenstrasse,  5000 
Cologne,  Germany,  and  the  related 
persons,  Chemco.  Siegburger  Stress  223. 
6000  Cologne  21.  Germany;  Colimex. 


'  The  EAA  expired  on  September  30. 1990. 
Executive  Oder  12730  (55  FR  40373,  Octot>er  2, 
1990)  continued  the  Regulation*  in  effect  under  the 
International  Emergency  Economic  Power*  Act  (80 
U.S.CA.  17O1-1706  (isei)). 


*  Par-Trade  received  my  notification  on  or  alx>ut 
September  29, 1991. 

*On  Auguat  7. 1969  (M  FR  33263.  Auguat  14. 1908). 
the  Order  wa*  amended  by  adding  two  oompaniea, 
Chemco  and  Colimax.  a*  perton*  related  to 
WaUichelc 


Mozartstrasse  7. 5000  Cologne  1. 
Germany;  and  Far-Trade  Pharma- 
Vertrieb  GmbH.  Am  Probsthof  15.  5300 
Bonn,  Germany,  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  maimer  or  capacity.  In 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexpot  authorization,  or  any 
document  to  be  submitted  therewith;  (iii) 
in  obtaining  from  the  Department  or 
using  any  validated  or  general  export 
license,  reexport  authorization,  or  other 
export  control  document;  (iv)  in  carrying 
on  negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part  and  subject  to  the 
Regulations;  and  (v)  in  fmancing. 
forwarding,  transporting,  or  other 
servicing  of  such  commodities  or 
technical  data. 

in.  Affer  notice  and  opportunity  for 
comment  as  provided  in  {  770.15(h}  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Walaschek.  Chemco,  Colimex, 
or  Far-Trade  by  affiliation,  ownership, 
control,  or  position  of  responsibility  may 
also  be  subject  to  the  provisions  of  this 
Order. 

IV.  As  provided  in  S  787.12(a)  of  the 
Regulations,  without  period  disclosure 
of  the  facts  to  and  specific  authorization 
of  the  Office  of  Export  Licensing,  in 
consultation  with  the  OfHce  of  Export 
Enforcement  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
ladiiig.  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to.  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy. 
receive,  use,  sell,  deliver,  store,  dispube 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
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commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States: 
(b)  in  any  reexport  thereof:  or  (c)  in  any 
o'.ACT  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indicretly.  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  August 
26.1998. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Walaschek  and  to  the 
related  person.  Far-Trade.  This  Order 
shall  be  published  in  the  Federal 
Register. 

Dated:  November  5. 1991. 
Iain  S.  Baiid. 

Director.  Office  of  Export  Licensing. 

(FR  Doc.  91-27299  Filed  11-13-91;  8:45  am] 

MLLMQ  COM  M1«-fiT-M 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review.  Application  No.  9O-A0017. 

SUMMANY:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  Brass  and  Bronze  Ingot 
Manufacturers  ("BBIM")  on  March  21. 
1991.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  April  2. 1991  (56  FR  13451). 

FOn  FURTNCR  IMFOMMATION  CONTACT 

George  Muller.  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPtEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  CFR  part  325  (1990)  (50  FR 
1804.  January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 


the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

DescripUon  of  Amended  Certificate 

BBIM's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  R.  Lavin  &  Sons.  Inc..  Chicago. 
Illinois,  as  a  "Member"  within  the 
meaning  of  %  325.2(1)  of  the  Regulations 
(15  CFR  5  325.2(1)):  and 

2.  Include  Canada  in  the  Export 
Markets  to  which  BBIM  and  its 
Members  export  or  intend  to  export 
their  goods  and  services. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Dated:  November  7. 1991. 
Geof^  Muller, 

Director.  Office  of  Export  Trading.  Company 
Affairs. 
|FR  Doc.  91-27421  Filed  11-13-91:  8:45  am] 

MUJNG  COOC  3S10-OR-II 


Importers  and  RetaHers'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  Committee 
will  be  held  on  Tuesday.  December  10. 
1991.  Herbert  C.  Hoover  Building,  room 
H3407. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  August  13, 
1963  to  advise  Department  officials  of 
the  effects  on  import  markets  and 
retailing  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable 
fiber  textiles.) 

General  Session:  10:30  a.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  11  a.m.  Discussion 
of  matters  properly  classified  under 
Executive  Order  12356  (3  CFR.  1982 
Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b(c)(1). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 


basis  of  5  U.S.C.  552b(c)(1)  has  been 
approved  in  accordance  %vith  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facility  Room  H6628.  U.S.  Department  of 
Commerce.  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes,  contact  Theresa  Stuart 
(202)  377-3737. 

Dated:  November  7. 1991. 
Augustine  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.91-27422  Filed  11-13-91: 8:45  am) 

■NXMa  CODE  KM-Oft-F 

Management-Labor  Textile  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  Tuesday.  December  10. 1991.  Herbert 
C.  Hoover  Building,  room  H3407.  l4th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  (The  Committee 
was  established  by  the  Secretary  of 
Commerce  on  October  18,  l96l  to  advise 
officials  of  problems  and  conditions  in 
the  textile  and  apparel  industry.) 

General  Session:  1:30  p.m.  Review  of 
import  trends,  report  on  conditions  in 
the  domestic  market,  and  other 
business. 

Executive  Session:  2  p.m.  Discussion 
of  matters  properly  classified  under 
Executive  Order  12356  (3  CFR.  1982 
Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b(c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b(c)(l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facility  Room  H6628.  U.S.  Department  of 
Commerce.  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes,  contact  Theresa  Stuart 
(202)  377-3737. 

Dated:  November  7, 1991. 

Augustine  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.91-27423  Filed  11-13-81;  8:45  am] 
■HJJNG  COOC  3S10-ON-F 
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NationalOManIc  and  Atmoapharte 
Admlniatration 


Nortti  Paclfk:  Fisttery  Management 
Council;  Public  Hearing 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  a  public  hearing,  and 
request  for  comments. 

summary:  The  North  Pacific  Fishery 
Management  Council  will  hold  a  public 
hearing  in  Anchorage,  Alaska.  The 
purpose  of  the  hearing  is  to  take  public 
comment  on  the  proposed 
implementation  plan  for  individual 
fishery  quotas  in  the  sablefish  and 
halibut  fisheries  off  Alaska. 

DATES:  The  hearing  will  begin  at  9  a.m.. 
local  time,  Monday,  December  2. 1991. 
Comments  will  be  accepted  during  the 
hearing. 

ADORCSSES:  The  hearing  will  be  held  in 
the  Aleutian  Room  of  the  Anchorage 
Hilton  Hotel.  500  W.  Third  Avenue,  at  E 
Street,  Anchorage,  AK. 

FOR  FURTHER  INFORMATION  CONTACR 

Chris  Oliver.  Fishery  Biologist,  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage,  AK  99510, 
(907)  271-2809. 

Dated:  November  7. 1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-27329  Filed  11-13-91:  8:45  am] 
anjjNO  COOC  ssio-ta-M 


National  Technical  Information 
Service 

Government-Owned  Inventiona; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance 
within  35  U.S.C.  207  to  achieve 
expeditious  commercialization  of  results 
of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 

Licensing  information  may  be 
obtained  by  writing  to:  National 
Technical  Information  Service.  Center 
for  Utilization  of  Federal  Technology — 
Patent  Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield, 
VA  22151.  All  patent  applications  may 
be  purchased,  specifying  the  serial 
number  listed  below,  by  writing  NTIS, 


5285  Port  Royal  Road.  Springfield.  VA 
22161  or  by  telephoning  the  NTIS  Sales 
Desk  at  (703)  487-465a  Issued  patents 
may  be  obtained  from  the  Commissioner 
of  Patents.  U.S.  Patent  (703)  487-465a 
Issued  patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion. 

Patent  Licensing  Specialist,  Center  for  the 
Utilization  of  Federal  Technology. 

Department  of  Health  and  Human  Services 

7-090.363    (U.S.  5.039.801)  Thermal 
Fragmentation  of  Methylbenzylurea 
Disastereomers  or  Secondary  Amines  and 
Preparation  of  Optically  Active  Secondary 
Amines) 

7-216.088    (U.S.  5,028.425)  SyntheUc  Vaccine 
Against  P.  Falciparum  Malaria 

7-222.684    (U.S.  5,030,449)  Synthetic  Vaccine 
Against  AIDS  Virus 

7-222.882    (U.S.  5.037.376)  Apparatus  and 
Method  for  Transmitting  Prosthetic 
Information  to  the  Brain 

7-266.038    (U.S.  5.041.372)  Probe  to  Identify 
Enteroinvasive  E.  Coli  and  Shigella  Species 

7-273,569    (U.S.  5,02a&26)  Human 
Neutrophilic  Granulocyte  End-Stage 
Maturation  Factor  and  its  Preparation  and 
Use 

7-278,355    (U.S.  5,025.796)  Apparatus  and 
Methods  for  Determining  in  Vivo  Response 
to  Thermal  Stimulation  in  an  Unrestrained 
Subject 

7-332,606    Regioselective  Substitutions  in 
Cydodextrins 

7-351,042    (U.S.  5.026,785)  Avidin  & 
Streptavidin  Modiried  Water-Soluble 
Polymers  Such  As  Polacrylamide.  and  the 
Use  Thereof  In  the  Construction  of  Soluble 
Multivalent  Macromolecular  Conjugates 

7-377,334    (U.S.  5,030,578)  A  Process  for  the 
Purification  of  Cl-Inhibitor 

7-397.226    (U.S.  5,027,694)  Variable  Air  Plow 
Eddy  Control  (for  ventilation  systems) 

7-409,552    (U.S.  5.039.705)  Anti-Hypertensive 
Compositions  of  Secondary  Amine-Nitric 
Oxide  Adducts  and  Use  Thereof 

7-46a490  (U.S.  5,026,687)  Treatment  of 
Human  Retroviral  Infections  With  2' J* 
Dideoxyinosine 

7-496.144    (U.S.  5,024.758)  Horizontal  Flow- 
Through  Coil  Planet  Centrifuge  With 
Multilayer  Plural  Coils  in  Eccentric 
Synchronous  Rotation,  Suitable  for 
Countercurrent  Chromatography 

7-544,546    Preparation  of  Specifically 
Substituted  Cydodextrins 

Department  of  Commerce 

7-414.213    (U.S.  5.038.872)  Digitally 
Synthesized  Audio  Frequency  Voltage 
Source 

Department  of  the  btarior 

7-408.588    (U.S.  6,038,722)  Method  of 
Extracting  Coal  from  a  Coal  Refuse  Pile 

7-434.082    (U.S.5.033.79S)  Method  of  Mining 
a  Mineral  Deposit  Seam 

7-490.8B9    Process  for  Recovery  of  Gallium 


7-548.337    (U.S.  5.035 JKO)  Method  of 

Mapping  Underground  Mines 
7-602.491     Scrap  Treatment  Method 
7-628373    Selenate  Removal  From  Waste 

Water 
7-692.889    Teleoperated  Control  System  for 

Underground  Room  and  Pillar  Mining 
7-696.805    Method  for  Locating  Metallic 

Nitrideww  Indusions  in  Metallic  Alloy 

Ingots 
7-698.031    Cyanide  Leaching  Method  for 

Recovering  Platinum  Group  Metals 
7-704332    Microwave  Induced  Plasma 

Process  for  Producing  Tungsten  Carbide 
7-707.541  Deep-Well  Thermal  Flowmeter 
7-721.805    Method  and  Means  for  Safely 

Preserving  Aqueous  Field  Samples  Using 

Bther  Acid  or  Bate 

Department  of  Agriculture 

7-128,836    (U.S.  4,996.152)  Avian  Herpesvirus 

Amplicon  as  a  Eucaryotic  Expression 

Vector 
7-207,502    (U.S.  S,03aS62)  Method  for 

Screening  Bacteria  and  Application 

Thereof  for  Field  Control  of  the  Weed 

Downy  Brome 
7-271,825    (U.S.  5,026.646)  Bovine 

Monoclonal  Antibodies  to  Bovine 

Herpesvirus  I  From  Sequential  Fusion 

Heterohybridomas 
7-275,863    (U.S.  5,011,883)  AggregaUon  of 

Pheromones  of  Driedfruit  Beetle 
7-338,680    (U.S.  5,034.328)  Control  of  Hemp 

Sesbania  with  a  Fungal  Pathogen 
7-496.579    (U.S.  5.034.315)  Oligonucleotide 

Probes  Complementary  to  Treponema 

Hyodysenteriae  RNA  Sequence 
7-532.294    (U.S.  5.039.947)  Microwave 

Technique  for  Single  Kernel  Seed.  Nut  or 

Fruit  Moisture  Content  Determination 
7-711,221    Methods  and  Apparatus  for 

Making  Grids  from  Fibers 
7-717,235    Taenia  Antigens  for  Use  as 

Immunodiagnostic  Reagents  for  Bovine  or 

Swine  Cysticercosis 
7-718.716    Process  and  Apparatus  to 

Improve  the  Properties  and  Value  of  Forage 

Crops 
7-723.118    Aromatic  Compounds  as  Potato 

Tuber  Sprout  Inhibitors 
7-726,097    Improved  Sweet  Potato  Products 
7-730.161    Listeria  monocytogenes  Growth  in 

Refrigerated  Foods 
7-730.763    Methods  and  Compositions  of 

Adherent  Starch  Granules  for 

Encapsulating  Pest  Control  Agents 
7-733.512    Cytotoxic  Prolein(s)  from  the 

Yeast  Pichia  insitovora 
7-745.796    Biological  Control  of  Diseases  of 

Harvested  Agricultural  Commodities  Using 

Strains  of  the  Yeast  Candida  sake  (Saito 

and  Ota)  van  Uden  and  Buckley 

[FR  Doc.  91-27300  Filed  11-13-91;  8:45  am] 
BNJJNQ  COOC  SSM-04-M 


QovenMiMfit-Owned  Inventiona; 
Availability  for  Licensing  . 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
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35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  Tiled  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  may  be 
obtained  by  writing  to:  National 
Technical  Information  Service,  Center 
for  Utilization  of  Federal  Technology- 
Patent  Licensing.  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield, 
Virginia  22151.  All  patent  applications 
may  be  purchased,  specifying  the  serial 
number  listed  below,  by  writing  NTIS, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161  or  by  telephoning  the 
NTIS  Sales  Desk  at  (703)  487-4650. 
Issued  patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest 
Douglaa  |.  Campion, 

Patent  Licensing  Specialist.  Center  for  the 
Utilization  of  Federal  Technology. 

Department  of  Health  and  Human 
Services 

7-189.164  Process  for  Producing  a 
Human  Neutrophil  Chemotactic 
Factor  Polypeptide  and  a 
Recombinant  Expression  Vector  for 
the  said  Polypeptide. 

7-564.877  Method  and  Apparatus  for 
Assessing  Metabolic  and  Behavior 
Physiology  of  Animals. 

7-585,793  Complexes  of  Nitric  Oxide 
With  Polyamines. 

7-620.939  Recombinant  Immunotoxin 
Composed  of  a  Single  Chain  Antibody 
Reacting  With  the  Human  Transferrin 
Receptor  and  Diptheria  Toxin 

7-623,826  Inhibition  of  Human 
Immunodeficiency  Virus  by  an 
Adeno-associated  Virus  Gene  in 
Human  Cells. 

7-635,889  A  Method  for  Constructing 
Antigens  (quantity  production  method 
for  difficult-to-prepare  antigens). 

7-640,694  Liposome-Incorporation  of 
Polyenes  (anti-HIV  activity  of 
liposomal  Nystatin  and  Amphotericin 
B). 

7-663.455  Recombinant  Chimeric 
Proteins  Deliverable  Across  Cellular 
Membranes  Into  Cytosol  of  Target 
Cells. 

7-667,170  Polysaccharide-Protein 
Conjugates  (as  vaccine  for  Croup  B 
meningococcal  meningitis). 

7-669,090  Monoclonal  Antibodies  to 
Cytochrome  B5. 

7-669.731  Modified  RNA  Template- 
Specific  Polymerase  Chain  Reaction. 

7-672,577  The  Use  of  Hydroxamic  Acid 
Derivatives  to  Inhibit  Viral 
Replication. 


7-676174  Octopamine  Receptor. 

7-677.429  Pharmaceutical  Compositions 
and  Methods  for  Preventing  Skin 
Tumor  Formation  and  Causing 
Regression  of  Existing  Tumors. 

7-688.087  Activity-Dependent 
Neurothropic  Factor. 

7-696.923  Method  for  Designing  Cancer 
Treatment  Regimens  and  Methods 
and  Pharmaceutical  Compositions  for 
the  Treatment  of  Cancer. 

7-707,501  Three  Highly  Informative 
Microsatellite  Repeat  Polymorphic 
DNA  Markers. 

7-710,180  Transfected  Mammalian  Cell 
Lines  Expressing  the  Al  Adenosine 
Factor. 

7-716,827  Super  Glucocorticoid 
Receptors. 

7-718-666  Fiber  Optic  Devices. 

7-720.174  Osteogenic  Composite 
Implants. 

7-721,784  Method  and  Device  for 
Reversible  Sterilization. 

7-732,021  Apparatus  for  Fluorescent 
Excitation  and  Detection  from 
Potentiometric  Dyes  with  a  Single- 
Ended  Optical  Fiber. 

7-737.872  System  and  Method  for 
Performing  Simultaneous  Bilateral 
Measurements  on  a  Subject  in  Motion 
(illumination  for  simultaneous  video 
recording  of  movement  in  2  or  3 
dimensions). 

7-749.240  Stopcock  Holder. 

7-751,090  Interleukin-2  Stimulated  T 
Lymphocyte  Cell  Death  for  the 
Treatment  of  Autoimmune  Diseases, 
Allergic  Disorders,  and  Graft 
Rejection. 

(FR  Doc.  91-27377  Filed  11-13-91;  8:45  am] 

MtUNQCOOC  3S1»44-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Limit  and 
Restraint  Period  for  Certain  Cotton 
and  Man-IMade  Fiber  Textile  Products 
Produced  or  Manufactured  In  Pakistan 

November?.  1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  a 

limit  and  restraint  period. 

EFFECnve  OATl:  November  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call  ^ 
(202)  377-3715.  For  information  on  I 

categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740.        i 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  no  agreement  has  been 
reached  in  consultations  on  a  mutually 
satisfactory  solution  on  Category  237, 
the  United  States  Government  has 
decided  to  control  imports  in  this 
category  for  the  prorated  period 
beginning  on  November  4, 1991  and 
extending  through  December  31, 1991.  In 
order  to  facilitate  administration,  this 
hmit  is  being  combined  with  the  ninety- 
day  limit  established  in  the  letter  of       j 
September  17. 1991. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  237.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Pakistan,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS        j 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff  i 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756,       { 
published  on  December  10. 1990).  Also  ' 
see  56  FR  47937,  published  on  September 
23.1991 

Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textib 
Agreements 
November  7. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  September  17, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  cotton  and  man-made  fiber  textile  products 
in  Category  237,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  ninety-day 
period  which  began  on  August  6, 1991  and 
extended  through  November  3, 1991. 

Effective  on  November  15, 1991,  you  are 
directed  to  amend  the  September  17, 1991 
directive  to  extend  the  restraint  period 
through  December  31, 1991  at  an  increased 
level  of  37,380  dozen  ■. 


■  The  limil  hat  not  t)«en  adjusted  to  account  for 
any  imports  exported  after  August  5. 1991. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  91-27418  Filed  11-13-91;  8:45  am) 
MLUNO  COW  Wie-MI-F 


Establishment  of  an  Import  Limit  for 
Certain  Silk  Blend  and  Other  Vegetable 
Fit>er  Textile  Products  Produced  or 
Manufactured  In  Taiwan 

November  7. 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

effective  date:  November  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Kim-Bang  Nguyen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  American  Institute  in  Taiwan 
(ATT)  and  the  Coordination  Council  for 
North  American  Affairs  (CCNAA) 
agreed  to  establish  a  specific  limit  for 
silk  blend  and  other  vegetable  fiber 
textile  products  in  Category  835  for  the 
twelve-month  period  which  began  on 
January  1. 1991  and  extends  through 
December  31. 1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS  ' 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  55  FR  50862.  published  on  December 


11. 1990;  and  56  FR  36054.  published  on 
July  30. 1^91. 
Auggie  O.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commillee  for  tlie  Implementatkni  of  Textile 
Agreements 

November  7, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5. 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  which  began  on  )anuary  1. 1991 
and  extends  through  December  31. 1991. 

Effective  on  November  15, 1991.  you  are 
directed  to  amend  further  the  December  5, 
1990  directive  to  establish  a  limit  for  silk 
blend  and  other  vegetable  fiber  textile 
products  in  Category  835  at  a  level  of  16.000 
dozen  '.  Category  835  shall  remain  subject  to 
the  current  Group  II  limit. 

Further,  you  are  directed  to  retain  import 
charges  already  made  to  Category  835  in 
Group  n. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  a^airs 
exception  to  the  rulemaking  provisions  of  6 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  91-27419  Filed  11-13-«1;  8:45  am) 

HIXINQ  CODE  ISIO-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  ttie  Deactivation 
of  150  Minuteman  11  Missile  Sites  at 
Whiteman  AFB,  MO 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  deactivation  of 
150  Minuteman  II  missile  sites  at 
Whiteman  AFB.  Missouri. 

The  National  Environmental  Policy 
Act  encourages  agencies  to  conduct 
public  scoping  meetings  to  obtain  input 
to  assist  in  determining  the  nature, 
extent  and  scope  of  the  issues  and 
concerns  to  be  addressed  in  the  EIS.  The 
Air  Force  has  tentatively  scheduled  a 
public  scoping  meeting  for  December  10. 


'  The  limit  has  not  lieen  adjusted  to  account  for 
any  imports  exported  after  December  31,  ISU. 


1991.  Notice  of  the  exact  time  and  place 
of  the  meeting  will  be  published  in  the 
news  media. 

The  United  States  Air  Force  invites 
comments  and  suggestions  from  all 
interested  parties  on  the  scope  of  the 
EIS.  If  concerned  persons  are  not  able  to 
attend  this  scoping  meeting,  written 
suggestions  and  comments  will  be 
accepted.  To  assure  the  Air  Force  will 
have  sufficient  time  to  fully  consider 
public  inputs  on  issues,  written 
comments  should  be  mailed  to  ensure 
receipt  no  later  than  January  10, 1992. 
However,  the  Air  Force  will  accept 
comments  at  anytime  during  the 
environmental  impact  analysis  process. 
Comments  or  requests  for  further 
information  concerning  this  EIS  should 
be  addressed  to:  Mr.  George  Gauger, 
Enviroiunental  Planning,  HQ  SAC/ 
DEVP.  Offutt  AFB  NE.  68113-5000, 
phone:  402-294-3684. 
Patsy  \.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  91-27301  Filed  ll-lJ-Ol;  8:45  am] 

8IUJNQ  COOC  SS10-«1-II 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 

Governing  Board. 

ACTION:  Notice  of  partially  closed 

meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  National 
Assessment  Governing  Board  and  its 
committees.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend  the  open  portions 
of  the  meeting. 

DATES:  November  14, 15.  and  16. 1991. 
times:  November  14. 1991— Ad  Hoc 
Committee  on  NAEP  and  National 
Exams — 1  p.m.  to  3  p.m.  (open);  Design 
and  Analysis  Committee— -3  p.m.  to  5 
p.m.  (open);  Subject  Area  Committee  #1 
(U.S.  History  and  Geography) — 5  p.m.  to 
7  p.m.  (open);  Executive  Committee — 7 
p.m.  to  10  p.m.  (open).  November  15, 
1991— Full  Board— 8:30  a.m.  to  3:30  p.m. 
(open);  3:30p.m,i — 5  p.m.  (closed). 
November  16, 1991— Full  Board— 6:30 
a.m.  until  adjournment,  approximately, 
1:30  p.m.  (open). 

Location:  Marriott  Hotel  and  Marina, 
333  West  Harbor  Drive,  San  Diego  ,  CA, 
92101-7700. 
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pod  RNrmcn  mtommation  contact: 

Roy  Truby,  Executive  Director,  National 
Assessment  Governing  Board.  U.S. 
Department  of  Education.  1100  L  Street. 
NW..  suite  7322.  Washington.  DC  2000S- 
4013.  Telephone:  (202)  357-693a 
SUrrLEMENTARY  IHF0HWIAT10M:  The 
National  Assessment  Governing  Board 
(NAGB)  is  established  under  section 
406(i)  of  the  General  Education 
Provisions  Act  (GEPA)  as  amended  by 
section  3403  of  the  National  Assessment 
of  Educational  Progress  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
school  Improvement  Amendments  of 
1988  (Pub.  L  100-297):  (20  U.S.C.  1221e- 

1)- 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparison. 
On  November  14,  four  committees  of  the 
Board  will  be  in  session.  The  Ad  Hoc 
Committee  on  NAEP  and  a  national 
examination  system  will  meet  from  1  to 
3  p.m.  to  finalize  a  proposed  Board 
statement  on  the  relationship  between 
NAEP  and  a  national  examination 
system.  The  Design  and  Analysis 
Committee  will  meet  from  3  p.m.  until  5 
p.m.  to  discuss  issues  related  to  the 
design  of  future  NAEP  assessments  and 
the  analyses  of  the  resulting  data. 
Subject  Area  Committee  *!  will  meet 
from  5  p-m.  until  7  p.m.  to  review  and 
discuss  plans  for  the  U.S.  History  1994 
consensus  process.  Between  7  p.m.  and 
10  p.m.  the  Executive  Committee  will 
convene  to  discuss  and  consider  various 
recommendations  concerning  Board 
business,  including  matters  pertaining  to 
1992  and  1993  budget  recommendations, 
a  memorandum  of  understanding 
between  NAGB  and  the  Department  of 
Education,  and  other  routine  matters. 

The  meeting  of  the  full  Board  will 
begin  on  Friday.  November  15.  at  8:30 
a.m.  when  newly  appointed  members 
will  be  sworn-in  by  the  Acting 
Commissioner  of  NCES.  At  8:45  a.m.. 
there  will  be  a  report  from  the  Executive 
Din^or.  Between  9  a.m.  and  10-JO  a.m.. 
a  presentation  on  assessntent  initiatives 
in  California  will  be  discussed  by  the 
State  Superintendent  of  Public 
Instruction  and  San  Diego  Unified 


School  District  Superintendent  During 

the  period  10:30  a.m.  to  noon. 
subcommittees  of  the  Board  will  hold 
meetings.  The  Subject  Area  Committee 
#2  (Science  and  Math)  will  meet  to 
review  and  discuss  plans  for  the 
consensus  process  for  the  1994  math  and 
science  assessments.  The  Reporting  and 
Dissemination  Committee  will  meet  to 
discuss  what  has  been  learned  from  the 
reporting  and  dissemination  experiences 
of  the  reporting  of  the  1990  NAEP  data, 
and  how  future  reporting  and 
dissemination  activities  might  be 
improved.  The  Achievement  Levels 
Committee  will  meet  to  hear  a  briefing 
by  American  College  Testing  staff  on 
implementation  plans  for  setting  of 
achievement  levels  in  reading,  writing, 
and  science.  The  full  Board  will 
reconvene  at  12  noon  for  a  briefing  on 
the  technical  report  of  the  achievement 
levels  for  the  1990  Mathematics 
Assessment  Beginning  at  1  p.m.  the 
Board  will  hear  an  update  on  NAEP 
activities,  and  reports  on  NAEP  issues: 
sttident  motivation,  the  relationship  of 
NAEP  to  a  National  Examination 
System,  and  plans  for  the  arts 
assessment. 

The  Board  will  meet  in  closed  session 
from  3:30  p.m.  until  5  p  jn.  to  be  briefed 
on  and  disctus  a  draft  report  on  the 
cross-sectional  study  of  student 
performance  in  reading,  math,  and 
science  based  on  data  from  the  1990 
NAEP.  The  draft  report  is  still 
undergoing  technical  review  and 
analysis  and  there  is  a  significant 
possibility  that  the  draft  report  may  be 
misinterpreted  or  incomplete.  Further. 
the  presentation  and  discussion  may 
include  reference  to  specific  NAEP  test 
items.  Therefore,  the  premature 
disclosure  of  the  draft  report  would 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  5  US.C.  552b(c)(9)(B). 
On  November  18,  the  full  Board  will 
meet  from  8:30  a.m.  until  adjournment 
approximately  1:30  p.m.  for  the  Board  to 
bear  reports  from  the  subcommittees. 
A  summary  of  the  activities  at  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b,  will  be  available  to  the 
public  within  14  days  after  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  Department  of 
Education.  National  Assessment 
Governing  Board,  1100  L  Street,  NW., 
suite  7322.  Washington.  DC  from  8:30 
a.m.  to  5  p.m. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  meeting 
because  of  difficulties  encountered  in 


scheduling  the  participants  who  are 
essential  to  the  actions  described  In  this 
notice. 

Dated:  November  12, 1991.  \ 

Diane  Rsvitch, 

Assistant  Secretary  and  Coumelor  to  the 
Secretary. 
(FR  Doc  91-27544  Filed  11-13-91;  8:45  am| 

BtUJNQ  CODE  4000-01-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  QF8e-14^■0041 

Montenay  Energy  Resources  of 
Montgomery  Cotmty,  Inc.;  Appllcatton 
for  Commission  Recertmcatton  of 
Qualifying  Status  of  a  Small  Power 
Production  FacWty  j 

November  7, 1991. 

On  October  30, 1991,  Montenay 
Energy  Resources  of  Montgomery 
County,  Inc.  (Applicant),  a  Delaware 
corporation  wiUi  its  principal  offices  at 
Montgomery  County  Resource  Recovery 
Facility,  1155  Conshohoken  Road. 
Plymouth  Township.  PA  19428, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Plymouth  Township. 
Montgomery  County,  Commonwealth  of 
Pennsylvania.  The  original  certification 
was  issued  on  February  23. 1988.  [42 
FERC I  62,144  (1988))  and  recertification 
was  issued  on  October  9, 1991  (56  FERC 
\  62,017  (1991)1.  The  instant 
recertification  is  requested  due  to 
changes  to  the  partnership  agreement  in 
regaixl  to  allocation  of  benefits  between 
the  partners  of  Montenay  Montgomery 
Limited  Partnership. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  82S  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  Applicant 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
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not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

LoisD  Casbell, 

Secretary. 

[FR  Doc.  91-27356  Filed  11-13-81;  a45  am] 

BNjJNa  CODE  sru-oi-H 


[Dodiet  Nos.  TQ92-1-22-000  and  RP90- 
14»-007] 

CNG  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  7, 1991 

Take  notice  that  CNG  Transmission 
Corporation  (CNG)  on  November  1. 
1991,  tendered  for  filing  the  following 
revised  tariff'  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  to  be  effective  December  1, 1991: 

Fourteenth  Revised  Sheet  No.  31 
Ninth  Revised  Sheet  No.  34 
Alternate  Fourteenth  Revised  Sheet  No.  31 
Alternate  Ninth  Revised  Sheet  No.  34 

CNG  states  that  in  addition  to  its 
regular  quarterly  PGA  filing,  CNG 
proposes  by  this  filing  to  implement  a 
voluntary  reduction  in  its  sales,  non-gas 
commodity  rates  In  order  to  reflect  the 
rates  that  CNG  ultimately  expects  will 
be  approved  in  Docket  No.  RP90-143 
pursuant  to  a  Stipulation  and  Agreement 
filed  on  October  29. 1991,  in  that 
proceeding. 

CNG  states  that  copies  of  the  filing 
are  being  mailed  to  CNG's  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  14. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-27368  Filed  11-13-91  8:45  am] 
BtUMQ  COM  t717-4V4l 


[Docket  Na  TCM2-1-15-000] 

MM  Louisiana  Gas  Company; 
Proposed  Change  of  Rates 

November  7, 1991. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  November 
1, 1991,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  following  tariff  sheets  to 
become  effective  December  1, 1991: 
Eighty-Eighth  Revised  sheet  No.  3A 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Eighty-Eighth  Revised 
Sheet  No.  3a  is  to  reflect  a  $.7426  per 
Mcf  increase  in  its  current  cost  of  gas. 

Mid  Louisiana  states  that  copies  of 
the  filing  have  been  mailed  to  Mid 
Louisiana's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becojne  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-27357  Filed  11-13-91;  8:45  amj 

BtLUNO  COOC  •717-0V4I 


[Docket  No.  TQ92-3-25-000] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

November  7, 1991. 

Take  notice  that  on  October  31, 1991 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Sixty-Seventh  Revised  Sheet  No.  4,  and 
Twenty-Sixth  Sheet  No.  4.1  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  to  be  effective  November  1, 1991.  MRT 
states  that  the  purpose  of  the  instant 
filing  is  to  reflect  an  out-of-cycle 
purchase  gas  cost  adjustment  (PGA). 

MRT  states  that  Sixty-Seventh 
Revised  Sheet  No.  4  and  Twenty-Sixth 
Revised  Sheet  No.  4.1  reflect  an  increase 
of  3.09  cents  per  MMBtu  in  the 
commodity  cost  of  purchased  gas  from 
PGA  rates  filed  to  be  effective 
September  1. 1991  in  Docket  No.  TQ91- 


6-25-001.  MRT  also  states  that  since  the 
September  1, 1991  filing  date,  MRT  has 
experienced  increases  in  purchase  and 
transportation  costs  for  its  system 
supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commission  regulations. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas, 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  16  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoUaCasheU. 
Secretary. 
[FR  Doc  91-27359  Filed  11-13-91;  8:45  am] 

MLLNW  CODE  tn7-S1-« 


[Docket  Na  RP92-23-000] 

Natural  Gas  Pipeline  Company  of 
America,  Notice  of  Proposed  Changes 
In  FERC  Gas  Tariff 

November  7, 1991. 

Take  notice  that  on  November  1, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  the 
tariff  sheets  listed  on  appendix  A 
attached  to  the  filing  to  be  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  to  be  effective  December  1, 1991. 

Natural  states  that  the  tariff  sheets 
are  being  submitted  to  reflect  changes  in 
rates  and  quantity  entitlements 
associated  with  Natural's  sales  services 
for  the  Second  Year  of  the  Gas 
Inventory  Demand  Charge  (GIDC) 
provision  of  the  General  Terms  and 
Conditions  of  its  tariff. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  sales  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 


57an 
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DC  2042&.  in  accordance  with  18  CFR 
385^4  and  S  385.211  of  the 
CoauaiMion's  Rules  and  Reguldtions. 
All  such  moUoas  or  protests  should  be 
filed  on  or  before  November  14. 1991. 
Protests  will  be  consideTed  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
reference  room. 
Lots  D.  CaakalL 
Secretary. 

|FR  Doc  OT-27352  Filed  11-13-et:  8:45  am| 
;s7i7-<rMi 


lOoawt  Ma  RP92-24-0003 

Natural  Gm  Pipeline  Ca  Of  America; 
Propoe«l  CtuMiges  in  FERC  Gas  Tariff 

November  7. 1991. 

Take  notice  that  on  November  1, 1991. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  Tiling  the 
tariff  sheets  listed  on  Appendix  A 
attached,to  the  filing  to  be  part  of  its 
FERC  Ga's  Tariff.  Third  Revised  Volume 
No.  1.  to  be  effective  December  1. 1991. 

Natural  states  that  the  tariff  sheets 
are  being  submitted  to  update  Monthly 
Demand  Surcharge  to  reflect  interest 
accrued  for  the  period  of  August  through 
November  1991  on  the  outstanding 
balance  of  transaction  costs  incurred  by 
Natural,  and  to  reflect  additional  take- 
or-pay  settlement  costs  that  have  not 
been  previously  included  in  earlier 
filings. 

Natural  states  that  a  copy  of  the  fiUng 
is  being  mailed  to  Natural's 
jurisdictional  sales  customers  and 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  Nos.  RP91-22,  RP91-31 
and  CP89-1281.  el  ai 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428,  in  accordance  with  18  QFR 
385.214  and  365.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  14. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  available  for  pubbc 

inspection  in  the  public  reference  room. 

Lois  D.  CasbelL 

Secretary. 

|FR  Doc.  91-27353  Filed  11-13-91;  8:45  am) 

MUMQ  COPC  SnT-tt-M 


[Dodcet  No.  TMt2-»-37-000] 

Northwest  Pipeline  Corporation; 
Proposed  Ctwnge  In  FERC  Gas  Tariff 

Noveaiber  7. 19S1. 

Take  notice  that  on  November  1. 1991. 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  Fourteenth  Revised  Sheet 
No.  10  to  be  a  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  implement  a  rate  for  its 
Gas  Inventory  Charge  ("GIC").  effective 
January  1. 1992.  consistent  with  Section 
21.2  of  the  General  Terms  and 
Conditions  of  Northwest's  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 

Northwest  states  that  the  proposed 
GIC  rate  is  16.30t  per  MMBtu  effective 
for  the  twelve-month  period 
commencing  January  1. 1992  for  Rate 
Schedule  ODL-1  and  DS-1  customers. 
The  GIC  rale  is  calculated  using  the 
methodology  approved  by  the 
Commission  in  Opinion  Nos.  344  and 
344-A. 

Northwest  states  that  a  copy  of  this 
filing  is  being  served  upon  Northwest's 
affected  jurisdictional  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  15, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CashelL 
Secretary. 
jFR  Doc.  91-27355  Filed  11-13-91:  8:45  ara| 
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( Docket  Now  CP»a-13S-0001 

Tenneeses  Gas  Pipeline  Co^  Request 
Under  Btanket  AuttMrizatton 

November  7. 1991. 

Take  notice  that  on  October  30. 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP92- 
135-000.  a  request  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  and  Tennessee's 
blanket  authority  granted  in  Docket  No. 
CP82-413-000  to  operate  a  jurisdictional 
receipt  point  as  a  dehvery  point  for 
Bishop  Pipeline  Corporation  (Bishop],  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  it  currently 
transports  natural  gas  for  Bishop 
pursuant  to  S  284.223  of  the  Regulations, 
but  Bishop  has  now  requested  that 
Tennessee  modify  a  jurisdictional 
receipt  point  in  order  to  effectuate 
delivery  of  natural  gas  to  Bishop  for  gas 
lift  purposes.  Tennessee  proposes  to 
make  the  auxiliary  modification 
pursuant  to  9  2.55  of  the  Regulations. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasbelL 
Secretary. 
|FR  Doc  91-27360  Filed  11-13-fll:  8:45  am) 

BHJJMO  COOC  (TtT-SI-M 


(Docket  No.  RP8S-160-O001 

Trunkline  Gas  Company;  Infornuri 
Settlement  Conference 

Noveniljer7, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday, 
November  14, 1991.  at  10  a.m.,  at  the 
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offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c)  (1991),  or  any  participant,  as 
defined  in  18  CFR  385.102(b)  (1991).  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervenor  status  pursuant 
to  the  Commission's  regulations,  18  CFR 
385.214  (1991). 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Donald  Heydt  at  (202)  208-0740. 
Lois  D.  CasheU. 
Secretary. 

|FR  Doc.  91-27354  Filed  11-13-91;  8:45  am] 
stLUNQ  coot  srir-Ai-M 


(Docket  Na  ID-2618-OOI] 

l^uisJ.WIIIir.FHing 

November  7, 1991. 

Take  notice  that  on  September  20, 
1991,  Louis  |.  Willie,  (Applicant) 
tendered  for  filing  an  application  under 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director 

Alabama  Power  Company 
President 
L&K  Management,  Inc.  (general 
partner  of  L&K  Electrical  Supply 
Co.,  Ltd.) 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  22, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CasheU. 
Secretary. 

(PR  Doc  Sl-27361  Filed  11-13-01: 8:45  am] 
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Office  of  Fossil  Energy 

[FE  Docket  No.  •1-48-NQ) 

Wester  Marketing  Co^  Order  Granting 
Blanket  Auttwrizatlon  To  Import 
Natural  Gas  From  Canada 

AOCNCv:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westar  Marketing  Company  blanket 
authorization  to  import  up  to  50  Bcf  of 
natural  gas  from  Canada  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20565.  (202)  58&- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays 

Issued  in  Washington,  DC  October  25. 
1991. 

ClilTatd  P.  TooMMewski, 

Acting  Deputy  Aasiatant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-27400  Filed  11-13-91: 8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  SeptemtMT  2  Througti 
September  6, 1991 

During  the  week  of  September  2 
through  September  6. 1991,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Charles  Case  Tire  Company,  09/05/91; 
LFA-0138 
Charles  Case  Tire  Company  (Case) 
filed  an  Appeal  from  a  determination 
issued  by  the  Nevada  Operations  Office 
(NOO),  denied  in  part  Case's  request  for 
information  made  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  information  which  Case 
requested  was  not  contained  in  an 


agency  record,  and  therefore,  the  FOIA 
did  apply.  Therefore,  the  Appeal  was 
denied.  However,  Reynolds  Electrical 
and  Engineering  Co.,  the  managing  and 
operating  contractor  at  NOO,  decided  to 
release  a  portion  of  the  information 
Case  requested. 

Ronald  B.  O'Dowd.  09/06/91:  LFA-0117 

Ronald  B.  O'Dowd  (O'Dowd). 
Assistant  Chief  Counsel,  Albuquerque 
Operations  Office  (AOO)  of  the 
Department  of  Energy  (DOE),  filed  a 
Motion  for  Reconsideration  in  which  he 
requested  that  the  Office  of  Hearings 
and  Appeals  (OHA)  rescind  its  Decision 
and  Order  in  Keith  D.  Britt.  21  DOE  | 
80,111  (1991)  [Britt),  and  issue  a  new 
Decision  and  Order  affirming  AOO's 
determination  in  that  case.  In  its 
determination,  AOO  denied  a  request 
for  information  submitted  by  Keith  0. 
Britt  (Britt)  under  the  Privacy  Act.  5 
U.S.C.  9  552a.  Britt  had  sought  access  to 
a  copy  of  a  personnel  security 
background  investigation  report        f 
prepared  by  the  Office  of  Personnel 
Management  (OPM)  as  part  of  a  routine 
reevaluation  of  Britt's  fitness  to  retain 
his  DOE  security  clearance.  AOO 
denied  Britt's  request  pursuant  to      < 
9  552a(d)(5)  of  the  Privacy  Act  and 
section  552(b)(7)(A)  of  the  Freedom  of 
Information  Act,  and  Britt  appealed  that 
determination  to  OHA.  In  considering 
Britt's  appeal,  OHA  determined  that  the 
report  Britt  sought  was  actually  the 
property  of  the  Office  of  Personnel 
Management  (OPM)  and  concluded  that 
AOO  ought  to  have  consulted  with  OPM 
in  processing  Britt's  request.  Because 
AOO  had  failed  to  consult  with  OPM, 
OHA  remanded  the  case  to  AOO  for 
further  proceedings.  In  his  Motion  for 
Reconsideration,  O'Dowd  claimed  that  it 
was  urmecessary  for  AOO  to  consult 
with  OPM  concerning  the  report  and 
requested  that  OHA  amend  its  Decision 
in  Britt.  Subsequent  to  OHA's  receipt  of 
O'Dowd's  Motion,  AOO  referred  Britt's 
request  to  OPM,  which  then  released  the 
background  investigation  report  to  him. 
Because  AOO  ultimately  referred  Britt's 
request  to  OPM  for  release,  and  because 
Britt  received  the  report  that  he  initially 
sought,  the  issues  O'Dowd  raised  in  his 
submission  became  moot,  and  the 
Motion  for  Reconsideration  was 
dismissed. 

Remedial  Older 

Kenco  Refining,  Inc.,  00/05/91:  KRO- 
0540 

Kenco  Refining.  Inc.  objected  to  a 
Proposed  Remedial  Order  (PRO)  that  the 
DOE's  Economic  Regulatory 
Administration  (ERA)  issued  to  Kenco 
and  Tesoro  Petroleum  Corporation 
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(Tesoro)  on  November  6. 1986.  In  the 
PRO,  the  ERA  alleged  that  the  firms 
received  approximately  $1.4  million  in 
unwarranted  entitlements  benefits.  As  a 
result  of  a  subsequent  settlement 
between  the  ERA  and  Tesoro,  the  ERA 
requested  that  Kenco's  alleged 
restitutionary  obligation  be  reduced  to 
one-half  of  the  violation  amount  plus 
accrued  interest.  In  considering  Kenco's 
objections,  the  DOE  found  that  Kenco's 
runs-to-stills  included  volumes  properly 
attributable  to  Tesoro,  which  resulted  in 
(i)  the  issuance  of  excessive  small 
refiner  bias  benefits  to  Kenco  and  (ii) 
Tesoro's  avoidance  of  an  obligation  to 
reduce  its  run-to-stills  to  reflect  excess 
sales  of  residual  fuel  oil  in  the  East 
Coast  market.  Accordingly,  the  PRO 
was  issued  as  a  final  Remedial  Order, 
which  requires  that  Kenco  refund  one- 
half  of  the  violation  amount,  plus 
accrued  interest. 

Implementation  of  Special  Refund 
Procedures 

Corvm  Energy  Davis  &  Forbes.  09/06/91: 
LEF-0017.  LEF~0021 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
disbursement  of  $177,813.96,  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  Consent  Order 
entered  into  with  Corum  Energy  (Corum) 
on  January  3, 1990,  and  an  Agreed 
Judgment  entered  into  with  Davis  & 
Forbes  on  June  22, 1988.  The  DOE 
determined  that  these  funds  should  be 
distributed  pursuant  to  the  Agency's 
Modified  Statement  of  Restitutionary 
Policy.  Accordingly,  20  percent  of  the 
funds,  or  $35,562  were  reserved  for 
direct  refunds  to  claimants.  The 
remaining  80  percent,  or  $142,251  were 
divided  equally  between  the  States  and 
the  federal  government. 

Refund  Applications 

Central  Corporation.  09/06/91:  RF272- 
69408 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  in  the 
Subpart  V  crude  oil  overcharge  refund 
proceeding  submitted  by  the  Centel 
Corporation.  The  Application  was 
denied  because  CEC,  a  subsidiary  of 
Centel,  had  executed  a  waiver  in  order 
to  participate  in  the  Stripper  Well 
Electric  Utilities  refund  proceeding.  The 
waiver  precluded  not  only  CEC,  but  also 
its  parents,  affiliates,  and  subsidiaries 
from  submitting  a  claim  in  the  Subpart  V 
crude  oil  refund  proceedings.  As  CEC's 
parent,  Centel  was  thus  bound  by  the 
provisions  of  the  waiver. 


Gulf  Oil  Corporation/Black  Eagle  Gulf. 
T.L  "Jake" Ferguson's  Gulf.  Blowing 
Rock  Gulf  09/04/91:  RR30O-95.  RR300- 
96.  RR30a-97 

The  DOE  issued  a  Decision  and  Order 
concerning  Motions  for  Reconsideration 
filed  by  Black  Eagle  Gulf.  T.L.  "Jake" 
Ferguson's  Gulf  and  Blowing  Rock  Gulf. 
All  three  applicants  had  previously  filed 
Applications  for  Refund  in  the  Gulf 
Proceeding.  In  their  initial  Applications 
for  Refund,  all  three  were  granted 
refunds  based  on  a  reduced  gallonage 
figure.  The  DOE  found  that  all  three 
applicants  were  entitled  to  additional 
refunds  based  on  clarified  gallonage 
listing  made  available  by  Gulf  Oil 
Corporation.  They  received  refunds 
totaling  $814. 

Murphy  Oil  Corporation /Midwest 
Industrial  Fuel.  Inc..  09/06/91:  RF309- 
683 

The  DOE  issued  a  Decision  and  Order 
granting,  in  part,  an  Application  for 
Refund  flled  in  the  Murphy  Oil 
Corporation  (Murphy)  special  refund 
proceeding  by  Midwest  Industrial  Fuel. 
Inc.,  a  Wisconsin  reseller  of  fuel  oil  and 
motor  gasoline  during  the  consent  order 
period.  Because  Midwest's  purchases  of 
fuel  oil  were  spot  purchases.  Midwest 
was  presumed  not  injured  by  Murphy's 
alleged  overcharges  of  fuel  oil.  Since 
Midwest  did  not  rebut  that  presumption, 
it  did  not  receive  a  refund  for  its 
purchases  of  fuel  oil.  Midwest  was 
granted  a  refund  of  $2,909  based  on  its 
purchases  of  Murphy  motor  gasoline, 
which  it  purchased  on  a  regular  basis. 

Shell  Oil  Company /Exeter  Shell 
Service.  09/05/91:  RF315-10160 

The  DOE  issued  a  Decision  and  Order 
rescinding  a  $2,099  refund  granted  to 
Exeter  Shell  Service.  The  DOE  found 
that  Exeter  failed  to  reveal  that  it  had 
been  a  party  to  a  DOE  enforcement 
action  and  further  found  that  the  firm 
did  not  appear  to  have  complied  with  a 
Remedial  Order  directing  it  to  roll  back 
its  prices  in  order  to  refund  overcharges 
to  its  customers. 

Texaco  Inc./Day  &  Zimmermann,  Inc., 
09/05/91:  RF321-7420 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  special  refund 
proceeding  concerning  the  Application 
for  Refund  filed  by  Day  &  Zimmermann, 
Inc.  (D&Z).  The  DOE  found  that  D  &  Z 
had  been  reimbursed  on  a  dollar-for- 
dollar  basis  for  its  purchases  of  Texaco 
petroleum  products  through  its 
contractual  arrangements  with  the 
Department  of  Defense.  Accordingly,  the 
DOE  determined  that  D  &  Z  did  not  bear 
the  effect  of  Texaco's  alleged 


overcharges  and  its  refund  application 
was  denied. 

Texaco  Inc./Maurice  D.  Fischer.  Fischer 
Construction  Co..  Inc..  09/04/91: 
RF321-7536.  RF321-8627 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  special  refund 
proceeding  concerning  the  Applications 
for  Refund  filed  on  behalf  of  Maurice  D. 
Fischer,  a  Texaco  consignee  and  jobber, . 
and  on  behalf  of  Fischer  Construction 
Co..  Inc.  (FCC),  an  end-user  that  was 
supplied  by  the  consignee/jobber. 
Maurice  Fischer  owns  50  percent  of  FCC 
and  his  brother.  Dean  Fischer,  awns  the 
other  50  percent.  The  DOE  noted  that 
applicants  are  entitled  to  only  one 
refund  for  the  same  refined  product 
purchases.  In  view  of  the  common 
ownership  of  the  Fischer  consignee 
business  and  FCC,  50  percent  of  the 
volume  purchased  by  FCC  was  excluded 
in  calculating  FCC's  approved  allocable 
share.  The  DOE  found  that  Maurice 
Fischer  should  be  granted  a  refund 
under  the  mid-level  presumption  of 
injury  and  that  FCC  should  be  granted  a 
refund  equal  to  its  full  approved 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  Decision  was  $17,886 
($14,176  principal  plus  $3,710  interest). 

Texaco  Inc./Mendon  Leasing  Corp., 
09/05/91:  RF321-8973 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  by  Mendon  Leasing  Corp..  a 
vehicle  rental  and  leasing  company.  In 
its  application.  Mendon  claimed  that  it 
was  an  end-user  who  purchased  Texaco 
petroleum  products  and  should  therefore 
receive  100  percent  of  the  per  gallon 
volumetric  refund  amount  in  accordance 
with  the  presumptions  of  injury 
established  in  the  Texaco  Decision.  In 
considering  the  application,  the  OHA 
found  that  the  "per  mile  rental  charge" 
imposed  by  Mendon  in  its  contracts, 
served  the  same  function  as  a  selling 
price  charged  by  petroleum  product 
retailers.  The  DOE  therefore  concluded 
that  in  view  of  the  restitutionary 
purposes  of  Subpart  V  proceedings,  the 
applicant  should  receive  a  refund  based 
upon  the  presumption  levels  established 
for  petroleum  product  retailers.  Mendon 
Leasing  Corp.  was  granted  a  refund  of 
$12,617. 

Refund  applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
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Room  of  the  Office  of  Hearings  and 

Appeals. 

Adanvc  iMctYteiu 

RR304-1 

00/06/91 

Cornparry/Detmond 

R.John*  Oil 

Company. 

Fitctibura  Qm  and 

RF272-S6001 

09/06/91 

Eloctrtc  UQht 

Connptny. 

GuH  OH  Cofporatton 

RF300-1S704 

09/04/91 

J&J  Holiday  QuH  d 
al. 
t-eharva  0«»nefB 

RF272-S2559 

09/04/91 

Mufphy  ON  Corp./Oon 

RF309-1420 

09/04/91 

McCoy. 

Shell  Oil  Cofnpany/ 

RF31 5-8934 

09/05/91 

Winall  Station  #17. 

Winall  Oil  Company, 

RF315-«935 

Station  #16. 

WinaB  Oa  Co.,  Station 

RF315-e936 

#14. 

WinaH  OH  Co..  Sta. 

RF315-W37 

#13. 

Winall  Oil  Co.  Sta.  #4.. 

RF31 5-6938 



Texaco  Inc./Chaftey's 

RF321-7093 

09/04/91 

Taxacoatal. 

Texaco  Inc./Johnny 

RF321-10000 

09/04/91 

Pate's  Texaco  et  al. 

Texaco  Inc./Texaoo 

RF321-ee06 

09/06/91 

Seivtca,  Inc.  a<  aL 

Dismissals 

The  following  submissions  were 
dismissed: 


A&W  Taxaoo . 


A-1  Palmar'a  Taxaco 

Adolph'8  Texaco 

Airline  Texaco 

Al  Block  Texaco 

Albemarle  Road  Texaco 

Allen'*  Texaco „ 

Arthur  Childs  Texaco 

Ballanfa  Texaco  Sarvioa  Canlar., 

Seeching  Texaco 

Bentler  Texaco  Servioa 

Bill's  Hollywood  Texaco 

Biossef 's  Texaco 

Bob'*  Texaco .„_.__.. 

Boonesbofo  Texaoo. _._...™.„ 

Boulevard  Texaco 

Bridgeview  Service  Station 

Bronson  Way  Texaco 

Bruce*  Car  Wash 

Cedar  Arco 

Chandler  &  Merlin  Taxaco~... 

Cockfieid's  Texaco -...........__ 

Covered  Bridge  Texaco 

Co»«*n  Texaco „„..._...._. 

Dewey  Newton  Texaco 

Dick's  Texaoo _'...._„„.___™ 

Dtene*  Service  Station „„. 

Dixie  Texaco ™._...„,.„™.„.. 

Doug*  Texaco — 

East  Main  Taxaoo 


Ed  &  Jim's  Taxaco . 


Ed  Carhan  Texaoo . 

Ed  HafflW  Tire „. 

Eddie's  Texaco - 

EscalonGulf 

Evans  Tira  C«nlar„. 

Eytar's  Texaco 

Fairtane  Texaco .... 
Fashion  Fair  Taxaoo^ 

FaSar^  Taxaoo 

Gabardi  TaMaoo- 


CaaaNa 


RF32 1-2656 

RF321-2165 

RF321-2923 

RF321-2168 

RF321-2670 

RF321-4133 

RF321-2173  . 

RF321-2948 

RF321-2663 

RF321-4482 

RF321-2669 

RF321-2180 

RF321-2177 

RF32 1-2705 

RF321-2874 

RF321-2196 

RF321-2194 

RF321-4518 

RF321-2616 

RF304-8775 

RF321-2945 

RF321-4188 

RF321-2619 

RF321-4189 

RF321-4001 

RF321-192e 

RF321-192S 

RF321-1922 

flF321-1918 

RF321-194S 

RF321-1943 

RF321-1942 

RF321-4S04 

RF321-1940 

RF300-11145 

RF321-1938 

RF321-1937 

RF321-1936 

RF321-4486 

RF321-40e0 

RF3S1-4066 


Gayla  Trolngar. 
Qayla  TroWngar- 
Gene's  Taxaco- 


Georga  Hain  Texaco... 
Ooatz  Mktway  Texaco.. 

Gold  Baaoh  Taxaca 

Gundarson's  T«kmo— 
Haley  Powwf  Taxaoo . 
Hammon*  Indian  HINs  Taxaco ..~ 

Hendrix  Shell 

Handtix  She! 

nanonx  onaa.. 

Hine*  Texaco 

Hiway  Texaco 

Homewood  Texaco 

Infotech  Management.  Inc.. 
Interstate  Texaoo 


Jack'*  Texaco ... 
Jensen  Texaco.. 

Jerry  Lowman  Texaco 

Jerry'*  Texaco 

Jim's  Texaco 

John  T.  Rlfka 

John's  Texaco 


Johnson  Taxaco . 

K4M  Texaco 

Katz  a  Sons  Texaoo _. 

KHna's  Etna  Avanua  Taxaco.. 

Kneller's  Arco 

Lee  Plaza  Texaco 

Lee's  Texaco ....._. 


Lee's  Texaoo.. 
Lee's  Texaoo.. 
Lincoln  Village  Taxaco.. 


Lyman  T.  King  Taxaoo 

Malor)e's  Texaco 

Maple  Avenue  Taxaco- 

Metcalfe  Oil  Co 

Morrison  Texaco 


Morton's  Texaco.. 


Murphy's  Taxaco 

Nelms  a  KeMy  Auto-Tach  Inc.. 

North  Main  Taxaoo 

North  Plains  Arco 

Oak  Hill  Texaco 

Oakley's  Taxaco. 

Odom's  Texaco 

Okechobee  Texaco 

Parker's  Texaco 

Parker's  Texaco  Saivtoa.. 
Payne's  Texaco . 
Phillips  Avenue  Texaco.. 

Port  MalaiMr  Texaco 

Prica  Brothers  Taxaco ... 
Princeaa  Anrta  Taxaco... 


CaaaNa 


PriTKess  Anne  Texaco 

Ralph's  Texaco  Sen/ica..» 

Raymond  C.  Waters 

Ronton  HWa  Taocaoo .».««« 


Reynold's  Taxaoo 

Riverbank  Gulf 

Roland's  Texaco ... 

Ron  Von  Strivar's  Texaco 

Ron  Von  Strivar's  Texaco 

Ron's  Texaco 

Roth's  Texaco  Sarvtoa 

RoxtKXO  Taxaoo  ._«_....„.__.. 
Rudy's  Midtown ' 
Russeirs  Taxaoo- 


Seymour  Texaco.-. 
Shanvood  Taxaco.. 
ShiaM'sArco. 
Simpaon's  Taxaoo,. 

Skippy's  Texaoo 

Skippy"*  Texaco.. 


Souti  Marion  Taxaco- 
Southammoai  Tanoo- 
Southland  Part(  Taxaco- 
Spanish  Fori  Taxaco.. 

Spring's  Taxaco- 

Springridga  Taxaoo- 
Stan  yMigWa  TaMWO- 


RF321-1425 

RF321-142e 

RF321-1930 

RF321-289e 

RF321-20e6 

RF321-4011 

RF321-26a4 

RF321-a877 

RF321-1960 

RF315-6219 

Rf315-6222 

RF31S-6220 

RF321-1949 

RF321-1951 

RF321-2921 

RF272-61039 

RF321-4069 

RF321-2883 

RF32 1-2079 

RF321-2076 

RF321-2075 

RF321-2074 

RF321-1432 

RF321-4012 

RF321-2920 

RF321-2071 

flF321-2878 

RF321-2107 

RF304-1ie34 

RF321-2100 

RF32 1-2098 

RF321-2097 

RF321-2872 

RF321-2930 

RF321-2093 

RF321-2090 

RF321-2089 

RF304-12022 

RF321-4079 

RF321-4006 

RF321-4598 

RF321-2134 

RF321-2943 

RF304-12302 

RF321-2124 

RF321-2886 

RF321-2123 

RF321-2122 

RF321-29S0 

RF321-2153 

RF321-20S6 

RF321-2947 

RF321-4500 

RF321-2140 

RF321-2949 

RF321-2139 

RF321-2015 

RF321-1479 

RF321-4007 

RF321-2018 

RF300-11144 

RF321-2028 

RF321-4535 

RF321-4536 

RF321-3441 

RF321-4512 

RF321-2031 

RF321-2033 

RF321-2034 

RF321-2037 

RF321-2040 

RF304-8907 

RF321-4180 

RF321-2043 

RF321-2044 

RF321-2050 

RF321-2062 

RF321-2713 

RF321-4071 

RF321-20S6 

RF321-4064 

nF321-4067 


Stan's  Tasaoo . 


Starling  Taxaoo 

Stevenson  Taxaoo  Sarvioa- 
Stinson  Texaco  Sarvioa 


Striplln  Tarraca  Taxaoo- 
Sunanar  Straat  Garaga.. 
Swanaon's  Taxaco . 
Tapp's  Service  Station. 
Tal-Star  Taxaco . 
Thraa  Twenty  Ona  Taxaoo- 

ToaMrt*  s  Arco_ .—_ 

Tully  Liquora 

Union  Taxaoo- 

Upchurch  a  Bamay  Taxaoo 

Van  Wilson  Entarpriee 

Van  Wilson  Taxaco 

Vicloria  Texaco 

Viaaga  Texaoo  Sanioa  Canlar- 

Vincent  Ganduglia  Tiuetang 

W.O  Ward 

Well*  Hun .. 

West  College  Taxaoo..- 

West  End  Texaco 

West  Gate  Taxaoo. 


Westbrook  Taxaoo 

Westbury  Texaco 


Whesler's  Texaco 

Wilson  Oil  Co.,  Inc 

Wood  Texaoo  Service  Station 

Woodtand  Taxaco 

Yasaar  Texaco/Roy  Curts 

Young's  Texaco _.... 


Na 


RF321-2OS0 

nF321-20ei 

RF321-2063 

RF321-1962 

RF321-4499 

RF321-2889 

flF321-1968 

RF321-1970 

RF321-1913 

RF321-2959 

RF304-10043 

RF321-4515 

RF321-4481 

RF321-4479 

RF321-ie99 

RF321-1998 

RF321-4520 

RF321-35e4 

RF326-3 

RF321-1464 

RF321-1489 

RF321-4003 

RF321-ige6 

RF321-2710 

RF321-2879 

RF321-1500 

RF321-19e4 

RF304-12020 

RF321-293S 

RF321-1976 

RF321-1447 

RF321-1972 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m,  and  5  pjn..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  pubhshed 
loose  leaf  reporter  system. 

Dated:  November  7, 1901, 
George  B.  Brasnay. 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  91-27402  Filed  11-13-01: 8:45  am] 
MLLWa  OOOE  •4a»«1-M 


Issuance  of  Decisions  and  Orders; 
Weeic  of  September  30  Through 
October  4, 1991 

During  the  week  of  September  30 
through  October  4, 1991  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy,  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
O^ice  of  Hearings  and  Appeals. 

Appeals 

IntentoUonal  Brotherhood  of  Electrical 
Workers.  10/2/91;  LPA  0148 
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On  September  12. 1991.  the 
International  Brotherhood  of  Electrical 
Workers  (IBEW)  filed  an  Appeal  from  a 
determination  issued  to  the  firm  on 
August  9, 1991  by  the  Assistant 
Administrator  for  Management  of  the 
Western  Area  Power  Administration  of 
the  Department  of  Energy.  In  that 
determination,  the  Assistant 
Administrator  denied  the  IBEW's 
request  for  information  pursuant  to  the 
Freedom  of  Information  Act  (FOIA). 
Specifically,  the  Assistant  Administrator 
released  all  documents  related  to 
certified  payrolls  for  Brink  Electric 
Company,  but  deleted  all  of  the  names, 
addresses,  and  social  security  numbers 
contained  in  the  payroll  records 
pursuant  to  Exemption  6  of  the  FOIA.  In 
considering  the  Appeal,  the  DOE  found 
that  the  Assistant  Administrator 
properly  withheld  the  requested 
information  since  the  release  of  this 
information  would  pose  a  substantial 
threat  to  the  employees'  privacy  and 
there  was  no  public  interest  to  balance 
against  these  factors.  Consequently,  the 
Appeal  was  denied. 

James  L  Schwab.  10/03/91:  LFA-0142. 
LFA-0144 
James  L  Schwab  (Schwab),  a  former 
employee  of  a  DOE  subcontractor,  had 
filed  a  request  for  information  under  the 
Freedom  of  Information  Act  (FOIA) 
concerning  an  investigation  by  the 
Albuquerque  Operations  Office  (AOO) 
into  the  termination  of  his  employment. 
On  May  1, 1991.  AOO  issued  a 
determination  concerning  that  request, 
which  was  appealed  by  Schwab.  In  a 
June  25, 1991  Decision,  the  Office  of 
Hearings  and  Appeals  (OHA)  found  that 
AOO's  search  was  inadequate  and 
remanded  the  matter  back  to  AOO  to 
conduct  a  new  search  for  responsive 
documents.  In  response,  AOO  issued  a 
second  determination,  dated  August  14, 
1991.  in  which  the  AOO  released  certain 
documents,  stated  that  other  documents 
were  not  found  in  its  files,  and  withheld 
a  copy  of  its  Draft  Panel  Report 
pursuant  to  Exemption  5  of  the  FOIA. 
Schwab  filed  two  Appeals  from  AOO's 
determination.  In  considering  the  first 
Appeal,  OHA  found  that  Schwab  had 
provided  evidence  which  indicated  that 
additional  responsive  material  may 
exist.  The  AOO's  search  and 
determination  did  not  challenge  the 
existence  of  the  documents  but  failed  to 
indicate  whether  they  were  agency 
records.  Thus,  the  determination  was 
inadequate  and  was  not  reasonably 
calculated  to  uncover  the  materials 
sought  by  the  Appellant.  For  these 
reasons,  OHA  remanded  this  matter  to 
the  AOO  to  make  a  new  search  and 
determination.  In  considering  the  second 


Appeal,  which  concerned  AOO's 
withholding  of  the  draft  version  of  its 
Panel  Report,  OHA  found  that  the  draft 
was  a  predecisional  deliberative 
document  that  reflected  only  the 
personal  views  and  recommendations  of 
its  authors.  Because  the  final  version  of 
the  Panel  Report  has  already  been 
provided  to  Schwab,  the  release  of  any 
factual  information  contained  in  the 
draft  would  disclose  the  agency's 
deliberative  process,  and  was  not  in  the 
public  interest.  OHA  therefore, 
sustained  AOO's  determination  that  the 
draft  Panel  Report  fell  within  the  scope 
of  Exemption  5.  Accordingly,  OHA 
granted  Schwab's  first  Appeal,  and 
denied  the  second  Appeal. 

Refund  Applications 

Atlantic  Richfield  Company /Kelley 
Williamson  Co..  Watkins  Oil  Co., 
Inc..  10/4/91;  RR304-9.  RR304-10 
The  DOE  issued  two  Motions  for 
Reconsiderations  in  the  ARCO  Special 
Refund  proceeding  filed  by  Kelley 
Williamson  Co.  and  Watkins  Oil  Co., 
Inc.  Both  submissions  were  originally 
denied  because  the  applicants  made 
only  spot  purchases  of  ARCO  products. 
In  the  respective  Motions  for 
Reconsideration,  the  applicants  state  the 
1979  revision  by  the  DOE  of  the  base 
period  allocation  regulations,  in  which 
the  base  period  was  designated  as 
November  1977— October  1978.  had  the 
effect  of  making  spot  purchases  during 
the  revised  base  period  part  of  the  firm's 
base  period  supply.  In  other  words, 
based  on  spot  purchases  during  the  new 
base  period,  the  applicants  had  an 
allocation  right  to  ARCO  product  from 
March  1979  on.  In  the  Decision  and 
Order,  the  DOE  again  rejected  the 
purchases  made  by  the  firms  prior  to 
March  1979  as  spot  purchases.  However, 
refunds  were  granted  on  the  basis  of 
purchases  made  after  March  1979  to 
which  the  firms  had  an  allocation  right. 
The  total  amount  of  the  refund  granted 
in  this  Decision  was  $2,716  ($1,820  in 
principal  and  $896  in  interest). 

Gulf  Oil  Corporation/ Anderson  & 
Watkins.  Inc..  9/30/91;  RF300-65 
On  September  30, 1991.  the 
Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  concerning  an 
Application  for  Refund  filed  by 
Anderson  and  Watkins,  Inc.  (A&W)  in 
the  Gulf  Oil  Corporation  special  refund 
proceeding.  In  that  Decision,  the  DOE 
granted  A&W's  claim  for  a  full 
volumetric  refund  on  18.622,900  gallons 
of  motor  gasoline  purchased  from  Gulf. 
The  DOE  determined  that  the  cost  banks 
and  competitive  disadvantage  analysis 
submitted  by  A&W  were  sufficient  to 
demonstrate  that  A&W  was  injured  by 


its  full  volumetric  share.  The  applicant 
received  a  total  refund,  including 
interest,  of  $18,436. 

Gulf  Oil  Corporation /Crocker's  Gulf 
10/1/91;  RF30O-17081 
The  Department  of  Energy  (DOE)  has 
rescinded  a  refund  for  the  duplicate 
gallons  that  Crocker's  Gulf  received  in 
the  Gulf  Oil  Corporation  (Gulf)  special 
refund  proceeding.  In  its  first 
application,  the  applicant  used  internal 
accounting  records  to  calculate  its  total 
gallonage.  In  its  second  application,  the 
applicant  used  the  Gulf  customer  listing. 
Because  the  second  application 
indicated  that  the  applicant  had 
purchased  more  gallons  than  it  had 
originally  claimed,  the  OHA  concluded 
that  the  applicant  should  only  return  the 
money  that  it  had  received  for  the 
duplicate  gallons. 

Matson  Navigation  Company.  Inc.,  10/ 
3/91;  RF272-27772.  RD272-27772 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Matson  Navigation  Company.  Inc. 
(Matson),  a  U.S.-flag  ocean  freight 
carrier  serving  the  U.S.  domestic 
offshore  trade,  in  the  Subpart  V  crude 
oil  refund  proceeding.  Rejecting 
arguments  raised  by  a  group  of  state 
governments,  the  DOE  concluded  that 
the  regulatory  mechanisms  of  neither 
the  Federal  Maritime  Commission  nor 
the  Interstate  Commerce  Commission 
operated  so  as  to  allow  the  Applicant 
automatically  to  pass  through  increased 
bunker  fuel  costs  to  its  customers. 
Therefore,  the  DOE  found  that  the 
States'  filings  were  insufficient  to  rebut 
the  presumption  of  injury  for  end-users 
in  this  case.  Based  upon  Matson's 
purchases  of  538,820,778  gallons  of 
petroleum  products,  the  DOE  granted  a 
refund  of  $431,057.  The  DOE  also  denied 
a  Motion  for  Discovery  filed  by  the 
States  for  reasons  discussed  in  previous 
Decisions. 

Texaco  Inc./Edward's  Texaco  Service, 
Jim's  Texaco,  10/4/91;  RF321-5999. 
RF321-16947 
On  November  8, 1990.  the  DOE  issued 
a  Decision  and  Order  in  the  Texaco  Inc. 
refund  proceeding  concerning  an 
Application  for  Refund  filed  by  James 
Edwards  on  behalf  of  Jim's  Texaco,  a 
retail  outlet.  That  refund  was  based 
upon  the  applicant's  claim  that  he 
operated  the  retail  outlet  for  the  entire 
refund  period.  March  1973  to  January 
1981.  and  the  volume  of  purchases  at 
that  location  between  those  dates. 
Subsequently,  the  DOE  determined  that 
his  actual  dates  of  operation  were 
December  1977  through  October  197a 
The  DOE  found  that  Mr.  Edwards 
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should  repay,  with  interest,  that  portion 
of  its  refund  attributable  to  the  time 
period  in  which  he  did  not  operate  the 
station.  The  DOE  also  granted  Mr. 
Edwards  a  refund  for  Edward's  Texaco 
Service,  another  outlet  that  he  operated. 
Accordingly,  the  DOE  offset  the 
repayment  obligation  for  Jim's  Texaco 
by  the  refund  attributable  to  Edwards 
Texaco  Service  and  ordered  Mr. 
Edwards  to  repay  the  difference. 

Werner  Construction,  Inc..  10/2/91; 
RF272-27568.  RD272-2756a 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Werner  Construction,  Inc.  (Werner), 
a  highway  contractor,  in  the  Subpart  V 
crude  oil  refund  proceeding.  A  group  of 
States  and  Territories  (States)  objected 
to  the  application  on  the  grounds  that 
the  applicant  was  able  to  pass  through 
increased  petroleum  costs  to  its 
customers.  In  support  of  their  objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general, 
construction  firms  were  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user  injury 
and  that  the  applicant  should  receive  a 
refund.  The  DOE  also  denied  the  States' 
Motion  for  Discovery,  finding  that 
discovery  was  not  warranted  where  the 
States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant's 
presumption  of  injury.  "The  refund 
granted  to  the  applicant  in  this  Decision 
was  $48,686. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Atlantic  Richfield 

Company/Auto 

Repair  Center. 
Atlantic  RictifiekJ 

Conopa'^/Crowtey 

Maritime 

Cor(>oration  et  al. 
Atlantic  Richfield 

Company/Glen 

Rock  Car  Wash. 
Atlantic  Richfield 

Cornpany/Shirt  T. 

Neilson  et  al. 
Atlantic  Richfield 

Company/ 

Stenson's  Arco 

Service  et  al. 
Atlantic  Richfield 

Company/Westfield 

Arco. 
Oavis  Arco „...„. 


RF304-5211 
RF304-4700 

RR304-8 

RF304-4088 

RF304-3578 

RF304-12506 
RF304-125O7 


10/02/91 
10/02/91 

10/02/91 
10/03/91 
10/04/91 

10/02/91 


Atlanlic  Richfield  RF304-3810         10/03/01 

Company /White 

Fuel  Co.  at  al. 

ChartatCrippe RF272-72630        09/30/91 

CttronaMa-MoMa  RF33e-2S  10/03/91 

Gatheri()0/RogarB 

Corporation. 

City  of  New  Orleans RF272-64277        10/03/91 

Dri-Priot  Foils,  Inc RF272-80e3  10/03/91 

Forty-Sw«oth-Filth         RF272-80657        10/01/91 

Company. 
GoH  Oil  Corporation/       RF300-e096  10/04/91 

Fuel  DistntXitort. 

Inc. 

H*  Coonlry  on  Co  „ RF300-17193      

Ecoo-o-Gas,  Irtc RF300-17194      

Ser^-N-Sava  RF300-17195      

Gasoline,  Inc. 
Herbert  Siepoy  RF272-e96e9        10/03/91 

Corporation  Real 

Estate. 
M«jrp»V  Oil  Corp./  RF309-555  09/X/91 

Home  Oil  Stations. 

Inc. 
Quantum  Chemical         RF330-2  09/30/91 

Corporation/ 

Eastern  Shore  01 

Co.  etal. 
Texaco  Inc/Atlantic        RF321-10220        10/03/91 

Oil  a  Heating  Co., 

Inc.  at  al. 
Texaco  Inc/Bogers        RF321-7  10/03/91 

Oil  Co.  at  al. 
Texaco  Inc/Buake  RF321-916  10/01/91 

Texaco  at  al. 
Texaco  Inc/DJ.  RF321-1694e        10/01/91 

Gorra 
Texaco  lnc./J.H.  RF321-8556  10/03/91 

Conger  &  Son,  Inc. 

Tom  Womack,  Inc RF321-11138      

O.  Harvey  Griggs.  Inc...  RF321-11250      

The  Vons  Companies,     RF272-74026       09/30/91 

Inc. 
The  Vons  Companies,     RO272-74026     

Inc 
Uarco.  Incorporated        RF272-14962       09/30/91 

etal. 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

A&G  ktetehals,  Inc 

RF272-37141 

Allen's  Texaco 

RF321-748 

Anne     Arundel     County     Pubtc 

RF272-15738 

Schools. 

BAB  Texaco 

RF321-9277 

B&C  Texaco 

RF321-773 

Bartjour  Brothers,  Inc 

RF330-42 

Basham  Texaco 

RF321-791 

Bastiam  Texaco 

RF321-790 

Bemis  Service  Station 

RF321-57 

Board  of  Police  CommissaonefS 

RF272-75917 

Boyles  Texaco _ 

RF321-5249 

Bradley's  Texaco 

RF321-5033 

Bramlett  Texaco 

RF321-16747 

Charlie's  Texaco .... 

RF32 1-966 

Chubb's  Texaco „ 

RF321-109 

Collins  Texaco  Service 

RF321-139 

Cottonwood  Texaco ................... 

RF321-150 

Cross  Texaco 

RF321-8799 

Depnest  Texaco 

RF321-4934 

Oil!  Shell  Service ... 

RF31S-6835 

Don  la  Croix  Texaco 

RF321-1921 

Downtown  Texaco 

RF321-6906 

Drew  Park  Texaco „ 

RF321 -13899 

Ernest  Kitchiog  Texaco 

RF321-4961 

Evans  Texaco 

RF321-13639 

FarrisTaiaoo... 

FndtayHouaa.. 
FiTMSay  Plaza.. 


Florida  Taxaoo. 
Grant  Lamolha.. 
Jim's  Taxaoo  ».« 


Jortaa  Taxaoo» 
Ta 


North  Broadway  Areo.. 

Parry's  Taxaco 

Piney  Qrova.. 
Reiihan  Texaco.. 


Saabrook  BlancWng  CorporaBon.. 

St  Cl«r  Arco - 

Truck  Hartxjf 

Undenwood's  Taxaco 

Virgil  Isaac 

Wakjman  0«  Corp 

Wans  Shell  Servica „.. 

West  College  Texaco _ _ 

Whitakar  Texaco  Garage 

Woodlai^  Texaco 


CaaaNa 


«F321-217 

RF272-S7894 

RF272-5794? 

RF321-229 

RF321-4334 

RF321-1103 

RF321-1142 

RF321-700 

RF304-11035 

RF32 1-5223 

RF321-16746 

RF321-1241 

RF272-77336 

RF304-10465 

RF321-«e20 

RF321-6920 

RF321-9563 

RF304-12012 

RF3 15-9097 

RR321-81 

RF321-6900 

RF321-7484 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  7, 1991. 
Gaofse  B.  Braznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FK  Doc.  91-27403  Filed  11-13-91:  8:45am) 
HLUNQ  COW  •4n-01-H 


Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

action:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  the  disbursement  of 
$1,141,628.14,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  consent  order  entered  into  with  Energy 
Corporation  of  America,  Inc.  and  Fuel 
Oil  Supply  &  Terminaling,  Inc.  and  the 
Estate  of  Eddie  E.  "Bud"  Hadsell.  The 
OHA  has  tentatively  determined  that 
the  funds  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges.  51 
FR  27899  (August  4. 1986). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  on  or  before  December 
16, 1991  and  should  be  addressed  to  the 
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OfHce  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington,  DC  205S5.  All  comments 
should  display  a  reference  to  case 
numbers  LEF-0038  and  LEF-0037. 
Fon  RMrrxcR  informatiom  contact: 
Thomas  L  Wieker.  Deputy  Director, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue  SW..  Washington. 
DC  20S85.  (202)  566-2390. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b]  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE).  10  CFR 
205.282(b].  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  $1.141.62&14 
that  has  been  remitted  by  Energy 
Corporation  of  America,  Inc.  and  Fuel 
Oil  Supply  &  Terminaling,  Inc.  and  the 
Estate  of  Eddie  E.  "Bud"  Hadsell  to  the 
DOE.  The  DOE  is  currently  holding  the 
funds  in  an  interest  bearing  account 
pending  distribution. 

The  DOE  has  tentatively  determined 
to  distribute  these  funds  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986).  Under  the  Modified  Policy,  crude 
oil  overcharge  monies  are  divided 
among  the  states,  federal  government 
and  injured  purchasers  of  refined 
products.  Under  the  plan  we  are 
proposing,  refunds  to  the  states  would 
be  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of 
petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  the  publication  in  the  Federal 
Register,  and  should  be  sent  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  All  comments  received  will  be 
available  for  public  inspection  between 
the  hours  of  1  p.m.  through  5  p.m.. 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234. 1000 


Independence  Avenue  SW., 
Washington.  DC  20585. 

Dated:  November  7, 1991. 
G«orge  B.  BtBsnay. 

Director.  Off  ice  of  Hearings  and  Appeals. 
November  7, 1991. 

Names  of  Firms:  Energy  Corporation  of 
America,  Inc.,  Fuel  Oil  Supply  ft 
Tenninaling.  Inc.  and  The  Estate  of  Eddie 
E.  "Bud"  Hadsell. 
Date  oi"  Filings:  October  10, 1991. 
Case  Numbers:  LEF-Otne,  LEF-0037 

Under  the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  refund  procedures.  10  CFR  205.281. 
These  procedures  are  used  to  refund  monies 
to  those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

In  this  Decision  and  Order,  we  consider 
two  Petitions  for  Implementation  of  Special 
Refund  Procedures  filed  by  the  ERA  on 
October  10, 1991  for  crude  oil  overcharge 
funds.  The  funds  at  issue  in  these  Petitions 
were  obtained  from  Energy  Corporation  of 
America,  Inc.  (EGA)  (Case  No.  LEF-0036)  and 
Fuel  Oil  Supply  ft  Tenninaling,  Inc.  and  the 
Estate  of  Eddie  E,  "Bud"  Hadsell  (FOSTI) 
(Case  No.  LEF-0037).  This  Office  issued  a 
Remedial  Order  against  EGA  for  violations  of 
the  crude  oil  price  regulations  during  the 
period  from  September  1973  through  fuly 
1975.  Energy  Corporation  of  America.  9  DOE 
1 83.030  (1982).  ECA  subsequently  appealed 
the  Remedial  Order  to  the  United  States 
District  Court  for  the  Eastern  District  of 
Louisiana  (the  Court).  On  April  17. 1984.  die 
Court  approved  an  Agreed  Final  ludgement 
entered  into  by  ECA  and  the  DOE  under 
which  ECA  agreed  to  remit  $487,328,  plus 
Interest  accruing  on  any  unpaid  amount 
beginning  January  1, 1984,  in  various 
installments  in  settlement  of  the  DOE's 
claims.  The  DOE  collected  a  total  of 
$650,566.54  from  ECA.  The  Court 
subsequently  approved  a  Modification  of 
Agreed  Final  Judgement  on  August  18, 1967 
that  extended  the  period  of  payment.  On 
December  5, 1965,  the  DOE  issued  a  Remedial 
Order  which  found  that  FOSTI  committed 
violations  of  the  price  regulations  covering 
the  resale  of  crude  oil  during  the  period  July 
1978  through  September  1978.  Fuel  Oil  Supply 
and  Terminaling.  Inc..  13  DOE  |  83.054  (1985). 
FOSTI  appealed  the  Remedial  Order  to  the 
Federal  Energy  Regulatory  CommiasiorL  In 
January  199a  the  DOE  and  FOSTI  entered 
into  a  SetdemenI  Agreement  which  satisfied 
the  DOE'S  claim  against  FOSTI.  The  DOB 
collected  a  total  of  $491,061.60  from  FOSTI  in 
settlement  of  this  matter. 

In  sum,  ECA  and  FOSTI  remitted  a  total  of 
$1,141,628.14  to  the  DOE  This  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
tentative  plan  to  distribute  those  funds. 
Comments  are  solicited. 

Tlw  general  guidelines  which  the  OHA  may 
use  to  formulate  and  implement  ■  plan  to 
distribute  refunds  sre  set  forth  in  10  C.F.R. 
Part  205.  Subpart  V.  The  Subpart  V  process 
may  b«  used  in  situations  where  the  DOE 
cannot  readily  identify  the  persons  who  may 


have  been  injured  as  a  result  of  actual  or 
alleged  violations  of  the  regulations  or 
ascertain  the  amount  of  the  refund  each 
person  should  receive.  For  a  more  detailed 
discussion  of  Subpart  V  and  the  authority  of 
the  OHA  to  fashion  procedures  to  distribute 
refunds,  see  0|^/ce  of  Enforcement,  9  DOE 
I  82,508  (1981).  and  Office  of  Enforcement,  8 
DOE  1  82.597  (1981).  We  have  considered  the 
ERA'S  request  to  implement  Subpart  V 
procedures  with  respect  to  the  monies 
received  from  ECA  and  FOSTI  and  have 
determined  that  such  procedures  are 
appropriate. 

L  Background 

On  July  28. 1988,  the  DOE  issued  a 
Modified  SUtement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51  FR 
27899  (August  4, 1986)  (the  MSRP).  The 
MSRP,  issued  as  a  result  of  a  court-approved 
Settlement  Agreement  in  In  re:  TVie 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  M.D.L  No.  378  (D.  Kan. 
1986)  (the  Stripper  Well  Agreement),  provides 
that  crude  oil  overcharge  funds  will  be 
divided  among  the  states,  the  federal 
government  and  injured  purchasers  of 
refined  petroleum  products.  Under  the  MSRP. 
up  to  twenty  percent  of  these  etude  oil 
overcharge  funds  »vill  be  reserved  to  satisfy 
valid  claims  by  injured  purdiasers  of 
petroleum  products.  Eighty  fwrcent  of  the 
funds,  and  any  monies  remaining  after  all 
vaUd  claims  are  paid,  are  to  be  disbursed 
equally  to  the  states  and  federal  government 
for  indirect  restitution. 

Shortly  after  the  issuance  of  the  MSRP,  the 
OHA  issued  an  Order  that  announced  its 
intention  to  apply  the  Modified  Policy  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  Order  Implementing  the 
MSRP,  51  Fed.  Reg.  29689  (August  20, 1986).  In 
that  Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures  to 
follow  in  processing  refund  applications  in 
crude  oil  refund  proceedings.  On  April  6, 
1987,  the  OHA  issued  a  Notice  analyzing  the 
numerous  comments  and  setting  forth 
generalized  procedures  to  assist  claimants 
that  file  refund  applications  for  crude  oil 
monies  under  the  Subpart  V  regulations.  52 
Fed.  Reg.  11737  (April  la  1987)  (the  April 
Notice). 

The  OHA  has  applied  these  procedures  in 
numerous  cases  since  the  April  Notice,  i.e.. 
New  York  Petroleum.  Inc.  18  DOE  |  85,435 
(1988)  [NYP):  Shell  Oil  Co.,  17  DOE  \  85,204 
(1988)  [Shelf):  Ernest  A.  Allerkamp.  17  DOE  | 
85.079  (1988)  (Allerkamp).  and  the  procedures 
have  been  approved  by  the  United  States 
District  Court  for  the  District  of  Kansas  as 
well  as  the  Temporary  Emergency  Court  of 
Appeals  (TECA).  In  the  case  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  various  states  filed  a 
Motion  with  the  Kansas  District  Court 
claiming  that  the  OHA  violated  die  Stripper 
Well  Agreement  by  employing  presumptioiu 
of  injury  for  end-users  and  by  improperly 
calculating  the  refund  amount  to  be  used  in 
those  proceedings.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption  Litigation, 
871  F.  Supp.  1318  (D.  Kan.  1987),  affd.  857  P, 
2d  1481  (Temp.  Bmar.  Ct  App.  1968).  Oa 
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August  17. 1987.  Judge  Theis  issued  an- 
Opinion  and  Order  denying  the  states' 
Motion  in  its  entirety.  The  court  concluded 
that  the  Stripper  Well  Agreement  "does  not 
bar  (the)  OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury  entitUng 
them  to  a  refund."  Id.  at  1323.  The  court  also 
ruled  that  as  specified  in  the  April  Notice, 
the  OHA  could  calculate  refimds  based  on  a 
portion  of  the  M.D.L  378  overcharges.  Id.  at 
1323-24. 

II.  The  Proposed  Refund  Procedures 

A.  Refund  Claims 

We  not  propose  to  apply  the  procedures 
discussed  in  the  April  Notice  to  the  crude  oil 
Subpart  V  proceeding  that  is  the  subject  of 
the  present  determination.  As  noted  above, 
an  alleged  crude  oil  violation  amount  of 
$1,141,628.14.  plus  interest  is  covered  by  this 
proposed  Decision,  We  have  decided  to 
reserve  the  full  twenty  percent  of  the  alleged 
crude  oil  violation  amount,  or  $228,325.83. 
plus  interest  for  direct  refunds  to  claimants, 
in  order  to  insure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parties. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  E.g., 
Mountain  Fuel  Supply  Co.,  14  DOE  |  85,475 
(1986)  [Mountain  Fuel).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  prove 
that  they  were  injured  as  a  result  of  the 
alleged  violations.  Applicants  who  were  end- 
users  or  ultimate  consumers  of  petroleum 
products,  whose  businesses  are  unrelated  to 
the  petroleum  industry,  and  who  were  not 
subject  to  the  DOE  price  regulations  are 
presumed  to  have  been  injured  by  any 
alleged  crude  oil  overcharges.  In  order  to 
received  a  refund,  end-users  need  not  submit 
any  further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  E.g.,  A. 
Tarricone,  Inc.,  15  DOE  1  85,495  at  88.893-46 
(1987). 

However,  the  end-user  presumption  of 
injury  can  be  rebutted  by  evidence  which 
establishes  that  the  specific  end-user  in 
question  was  not  injured  by  the  crude  oil 
overcharges.  E.g..  Berry  Holding  Co.,  18  DOE 
1  85.405  at  88,797  (1987).  If  an  interested  party 
submits  evidence  that  is  su^icient  to  cast 
serious  doubt  on  the  end-user  presumption, 
the  applicant  will  be  required  to  produce 
further  evidence  of  injury.  E.g.,  NYP.  18  DOE 
at  88,701-03. 

Reseller  and  retailer  claimants  must  submit 
detailed  evidence  of  injury,  and  may  not  rely 
on  the  presumption  of  injury  utilized  in 
refund  cases  involving  refined  petroleum 
products.  They  can,  however,  use 
econometric  evidence  of  the  type  employed 
in  OHA  Report  to  the  District  Court  in  the 
Stripper  Well  Litigation,  reprinted  in  6  Fed. 
Energy  Guidelines  1  90,507.  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows  established  in 
the  Stripper  Well  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  &ibpart  V.  Mid-America  Dairyman. 


Inc.  V.  Herrington.  878  F.  2d  1448  (Temp. 
Emer.  Ct.  App.  1989);  accord,  Boise  Cascade 
Corp.,  18  DOE  \  85,970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric  refund 
amount  derived  by  dividing  the  alleged  crude 
oil  violation  amounts  involved  in  this 
determination  ($1,141,628.14)  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls  (2.020,997,335,000  gallons).  Mountain 
Fuel,  14  DOE  at  88.868  n.4.  This  yields  a 
volumetric  refund  amount  of  $0.00000056  per 
gallon. 

As  we  stated  in  previous  Decisions,  a  crude 
oil  refund  applicant  will  be  required  to 
submit  only  one  Application  for  crude  oil 
overcharge  funds.  E.g..  Allerkamp.  17  DOE  at 
88,176.  Any  party  that  has  previously 
submitted  a  refund  Application  in  the  crude 
oil  refund  proceedings  need  not  file  another 
Application,  That  previously  filed 
Application  will  be  deemed  to  be  filed  in  all 
crude  oil  proceedings  as  the  procedures  are 
finalized.  The  DOE  has  established  June  30. 
1992  as  the  latest  deadline  for  filing  an 
Application  for  Refund  from  the  crude  oil 
funds.  Quintana  Energy  Corp..  21  DOE  | 
85,032  (1991).  It  is  the  policy  of  the  DOE  to 
pay  all  crude  oil  refunds  claims  filed  within 
this  deadline  at  the  rate  of  $.0008  per  gallon. 
However,  while  we  anticipate  that  applicants 
that  filed  their  claims  within  the  original  June 
30. 1988  deadline  will  receive  a  supplemental 
refund  payment,  we  will  decide  in  the  future 
whether  claimants  that  filed  later 
Applications  should  receive  additional 
refunds.  E.g.,  Seneca  Oil  Co.,  21  DOE  1  85,327 
(1991).  Notice  of  any  additional  amounts 
available  in  the  future  will  be  published  in 
the  Federal  Register. 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP.  we  propose 
that  eighty  percent  of  the  alleged  crude  oil 
violation  amounts  subject  to  this  Proposed 
Decision,  or  $913,302.51,  plus  interest  should 
be  disbursed  in  equal  shares  to  the  states  and 
federal  government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in  proportion  to 
the  consumption  of  petroleum  products  in 
each  state  during  the  period  of  price  controls. 
The  share  or  ratio  of  the  funds  which  each 
state  will  receive  is  contained  in  Exhibit  H  of 
the  Stripper  Well  A^^reement.  When 
disbursed,  these  funds  will  be  subject  to  the 
same  limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by  the 
states  under  the  Stripper  Well  Agreement 
It  Is  Therefore  Ordered  That: 
The  refund  amounts  remitted  to  the 
Department  of  Energy  by  Energy  Corporation 
of  America  pursuant  to  the  Agreed  Final 
Judgement  approved  on  April  17, 1989  and  by 
Fuel  Oil  Supply  ft  Tenninaling,  Inc.  and  The 
Estate  of  Eddie  E.  "Bud"  Hadsell  pursuant  to 
the  Setdement  Agreement  approved  on  July 
23. 1990  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

(FR  Doc.  91-27401  Filed  11-13-01:  8:45  amj 
nujNO  cooc  •4c»-ei-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-403(M] 

Agency  Information  Collection 
Activitiee  Under  0MB  Review 

aoency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OfRce  of  Pesticides  and  Toxic 
Substances 

Title:  Notice  of  Supplemental 
Registration  of  a  Distributor  (EPA  ICR 
No.:  0278.04;  OMB  No.:  2070-0044).  This 
is  an  extension  of  the  expiration  date  of 
a  previously  approved  collection. 

Abstract-  Under  section  3(e)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  pesticide 
registrants  may  distribute  or  sell  their 
registered  products  under  another 
person's  name  instead  of.  or  in  addition 
to,  their  own  name.  Such  distribution 
and  sale  is  termed  "Supplemental 
Distribution."  To  participate  in  this 
program  pesticide  registrants  must 
complete,  and  submit  to  the  Agency,  a 
notice  of  distribution  or  sale  of  their 
registered  product.  The  Agency  must  be 
notified  each  time  a  registrant  makes  his 
product  available  for  supplemental 
distribution,  and  the  form  used  to  notify 
the  Agency  must  be  signed  by  the 
product's  original  registrant  as  well  as 
by  the  distributor,  and  both  are  required 
to  store,  file  or  maintain  the  information. 
The  Agency  uses  these  data  to  ensure 
that  all  distributors  of  pesticide,  as  well 
as  the  original  product  registrants,  are 
registered  with  the  EPA. 

Burden  Statement  The  burden  for  this 
collection  of  information  is  estimated  to 
average  0.17  hour  per  response  for 
reporting  and  0.08  hour  per  recordkeeper 
annually.  This  estimate  includes  the 
time  needed  to  review  instructions, 
complete  the  form,  and  review  the 
collection  of  information. 
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Respondents:  Pesticide  Registrants  and 

Distributors. 
Estimated  No.  of  Respondents:  17.000. 
Fstimated  No.  of  Responses  Per 

Respondent- 1. 
Estimated  Total  Annual  Burden  on 

Respondents:  4.250  hours. 
Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM  223Y).  401  M  Street  SW.. 
Washington.  DC  20460. 
and 

Matthew  Mitchell,  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
725 17th  Street  NW..  Washington.  DC 
20503. 

Dated:  Novemtwr  7. 1991. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
|FR  Doc.  91-27390  Rled  11-13-91;  8:45  am) 
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Agency  Information  Collection 
ActMtiee  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1991. 
FOR  FURTHER  MFORMATION  CONTACT 
Sandy  Fanner  at  EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATK>N: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Long  Term  Lead-Based  Paint 
Comprehensive  Abatement  Performance 
Study  (EPA  No.  1596.01).  This  ICR  is  a 
new  information  collection. 

Abstract-  Under  section  566  of  the 
Housing  and  Community  Development 
Act  of  1967  and  under  the  Steward  B. 
McKinney  Homeless  Assistance  Act  of 
1988.  the  EP.'V  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
have  been  tasked  to  work  jointly  on  a 
lead-based  abatement  project  As  part 


of  the  project  the  EPA  and  HUD  are 
conducting  a  follow-on  study  to  evaluate 
the  abatement  methods  used  to  remove 
lead-based  paint  from  houses  over  time 
and  under  normal  occupancy  conditions. 
The  data  will  be  used  by  EPA  and  HUD 
officials  to  (1)  determine  the  success  and 
relative  effectiveness  of  different 
abatement  methods  in  controlling  the 
lead  in  household  dust  and  exterior  soil 
of  abated  houses  to  levels  at  or  below, 
the  lead  standard  (1  milligram  per 
square  centimeter)  and  (2)  determine  if 
household  sources  of  lead,  other  than 
paint  contribute  significantly  to  lead 
levels  in  a  home.  Ultimately,  the 
information  will  be  used  by  EPA  and 
HUD  to  make  decisions  regarding  the 
selection  of  lead  abatement  methods  for 
future  efforts. 

The  project  is  a  three  year  field  study 
involving  100  houses  that  have  already 
been  tested  for  lead  levels.  Of  these 
houses,  70  were  determined  to  have  lead 
levels  exceeding  the  standard  and  have 
been  subjected  to  techniques  of  lead 
abation.  The  remaining  houses  will  act 
as  a  control  group.  Once  a  year,  EPA 
representatives  will  (1)  physically 
sample  interior  household  dust  and 
exterior  soil  and  chemically  analyze  the 
samples  for  their  lead  content;  (2) 
perform  visual  observations  to 
qualitatively  assess  the  condition  of 
previous  abatement  measures;  and  (3) 
administer,  either  through  a  telephone 
interview  or  In  person,  a  questionnaire 
to  an  adult  member  of  a  participating 
housing  unit.  The  respondent  will  be 
asked  to  answer  questions  concerning 
demographics,  lead-related  occupational 
activities,  lead-related  hobbies, 
activities  of  pets,  and  the  housekeeping 
practices  of  residents. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.46  hours  per 
response  including  time  listening  to 
recruitment  information,  reviewing 
instructions,  responding  to  questions, 
completing  and  reviewing  the 
information,  and  providing  access  to  the 
housing  unit  for  environmental  sample 
collection. 

Respondents:  Households. 
Estimated  Number  of  Respondents:  90. 
Frequency  of  Collection:  Annual. 
Estimated  Number  of  Responses  Per 

Respondent  1. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  {PM-223Y),  401  M  Street  SW. 

Washington.  DC  2046a 
and 


Matt  Mitchell  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs,  725 17th  St..  NW.^ 
Washington.  DC  20503. 
Dated:  October  25. 1991. 

Paul  Lapaley. 

Director,  Regulatory  Management  Division. 

(FR  Doc  91-27391  Filed  11-13-91;  8:45  am) 
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Agency  information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

dates:  Comments  must  be  submitted  on 
or  before  December  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA,  (202)  260-2740 
SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Lead-Based  Paint  Abatement 
and  Repair  and  Maintenance  Study  in 
Baltimore  (EPA  No.  1603.01).  This  ICR  is 
a  new  information  collection. 

Abstract  Under  the  authority  of  the 
Toxic  Substances  Control  Act,  15  U.S.C. 
2601,  and  in  accordance  with  a 
Memorandum  of  Understanding 
between  the  EPA  and  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD),  the  EPA  is 
responsible  for  providing  technical  and 
program  development  assistance  to 
HUD  in  the  area  of  lead  paint 
abatement.  The  purpose  of  this  study  is 
to  investigate  lead  paint  abatement 
practices,  and  low  cost  repair  and 
maintenance  approaches  for  reducing 
lead-based  paint  hazards  in  homes.  The 
data  will  be  used  to  correlate  various 
abatement  and  intervention  methods  to 
changes  in  the  lead  levels  in  household 
dust  and  in  children's  blood  over  time. 
Ultimately,  the  Agency  will  use  the 
information  to  identify  and  recommend 
abatement,  repair  and  maintenance 
methodologies  that  are  the  most 
practical,  economical,  and  effective  for 
future  housing  rehabiUtation  projects. 
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The  study  will  take  place  the  I 

Baltimore  and  will  consist  of  a  two-year 
follow-up  study  of  houses  subjected  to 
lead  paint  abatement  performed  since 
January,  1988.  and  an  evaluation  of 
repair  and  maintenance  interventions  in 
older  lead-painted  dwellings.  A  control 
group  will  consist  of  randomly  selected 
modem  urban  dwellings.  EPA 
representatives  will:  (1)  collect  and 
analyze  interior  household  dust  exterior 
soil,  and  drinking  water  samples  for 
lead  content;  (2)  administer  a 
questionnaire  to  an  adult  member  of  the 
participating  housing  unit  and  (3) 
collect  and  analyze  blood  samples  from 
selected  children  living  in  the  housing 
unit  In  completing  the  questionnaire  the 
respondent  will  be  asked  questions 
concerning  demographics,  lead-related 
occupational  activities,  lead-related 
hobbies,  child  behavior,  activities  of 
pets,  and  food  preparation  practices. 
Respondents  will  also  be  asked  to  take 
their  children,  if  selected,  to  a 
designated  clinic  for  blood  collection, 
and  to  allow  EPA  representatives  access 
to  homes  for  soil  and  dust  sampling.  All 
data  from  the  study  will  be  analyzed 
using  Statistical  Analysis  Systems  and 
stored  on  disk  and  hard  copy  for  use  by 
EPA  and  HUD. 

Burden  Statement  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  12  hours 
annually  per  response  including  15 
minutes  for  enrollment  into  the  program 
and  completing  the  provision  of 
informed  consent  15  minutes  for 
responding  to  the  questionnaire,  3  hours 
per  home  visit  for  environmental  sample 
collection  by  the  study  field  team,  and  2 
hours  per  clinic  visit  for  blood 
collection,  including  time  for  round-trip 
transportation. 

Respondents:  Households. 

Estimated  Number  of  Respondents: 
125. 

Estimated  Number  of  Responses  Per 
Respondent  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,493  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to; 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street  SW., 
Washington,  D.C.  2046a 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  725 17th  St..  NW.. 
Washington.  D.C  20503. 


Dated  November  B,  1991. 
Paul  Lapsley. 

Director  Regulatory  Management  Division. 
[FR  Doc.  91-27392  FUed  11-13-91;  8:45  am] 
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Contractor  Access  To  ConfMenlW 
Business  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  EPA  has  authorized  the 
following  contractors  for  access  to 
information  that  has  been,  or  will  be, 
submitted  to  EPA  under  section  114  of 
the  Clean  Air  Act  (CAA)  as  amended. 
(1)  Midwest  Research  Institute,  (MR!) 
401  Harrison  Oaks  Boulevard,  Suite  350, 
Cary,  North  Carolina,  contract  number 
68D10115;  (2)  Pacific  Environmental 
Services,  Inc.,  (PES),  3708  Mayfair 
Street  Suite  202,  Durham,  North 
Carolina,  contract  number  66D10116;  (3) 
Radian  Corporation,  (RAD),  3200  E. 
Chapel  Hill  Road,  Research  Triangle 
Park,  North  Carolina,  contract  number 
68D10117;  (4)  Research  Triangle 
Institute,  (RTI),  Post  Office  Box  12194. 
Research  Triangle  Park,  North  Carolina, 
contract  number  68D10118;  (5)  EC/R 
Inc.  600  Franklin  Square,  1829  E. 
Franklin  Street  Chapel  Hill,  North 
Carolina,  contract  number  68D10119;  (6) 
Vigyan  Inc.,  5203  Leesburg  Pike,  Suite 
900,  Falls  Church  Virginia,  Contract 
number  68D10073. 

Some  of  the  information  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  1,1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Gene  W.  Smith.  Document  Control 
Officer,  Office  of  Air  Quality  Planning 
and  Standards  (MU-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711.  (919)  541-5439. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
114  of  the  CAA  that  EPA  may  provide 
the  above  mentioned  contractors  access 
to  these  materials  on  a  need-to-know 
basis.  These  contractors  will  provide 
technical  support  to  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  in  source  assessment  or  with  a 
source  category  survey  and  proceed 
through  development  of  standards  for  a 
Federal  Air  Pollution  Control  Regulation 


or  Control  Techniques  Guidelines 
(CTGJ. 

In  accordance  with  40  CFR  Z.305(h). 
EPA  has  determined  that  each 
contractor  requires  access  to  CBI 
submitted  to  EPA  under  sections  112 
and  114  of  the  CAA  in  order  to  perform 
work  satisfactorily  under  the  above 
noted  contracts.  "Hie  contractors' 
personnel  will  be  given  access  to 
information  submitted  under  section  114 
of  the  CAA.  Some  of  the  information 
may  be  claimed  or  determined  to  be 
CBL  The  contractors*  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  CBI.  All 
access  to  CAA  CBI  under  these 
contracts  will  take  place  at  the 
contractors'  facility. 

Clearance  for  access  to  CAA  CBI 
under  each  contract  is  scheduled  to 
expire  on  August  1. 1996. 

Dated:  November  6, 1991. 
Micfaaal  Shapira. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc  91-27393  Filed  11-13-81: 8:45  am) 
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I 

Massachusetts  Marine  Sanitation 
Device  Standard;  Receipt  of  Petition 

Notice  is  hereby  given  that  a  petition 
has  been  received  from  the  State  of 
Massachusetts  requesting  a 
determination  by  the  Regional 
Administrator,  Environmental  Protection 
Agency,  pursuant  to  Section  312(f)(3)  of 
Public  Law  92-500  as  amended  by  Public 
Law  95-217  and  Public  Law  100-4,  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  coastal  waters  of  the 
Town  of  Wareham,  County  of  Plymouth, 
within  the  State  of  Massachusetts.  The 
town  of  Wareham  is  located  in 
Southeastern  Massachusetts  at  the  head 
of  buzzards  Bay  and  in  close  proximity 
to  the  southern  end  of  the  Cape  Cod 
Canal.  Wareham  has  approximately  57 
miles  of  tidal  shoreline,  consisting 
primarily  of  bays,  estuaries  and  inlets 
contiguous  to  Buzzards  Bay. 

The  State  of  Massachusetts  has 
certified  that  there  are  seven  pump-out 
facilities  available  to  service  vessels  in 
Wareham. 

Pump-out  facility  No.  1  is  located  at 
Bevan's  Marine,  near  the  head  of 
Buttermilk  Bay.  Service  is  limited  to 
vessels  less  than  seven  feet  in  height 
because  of  two  bridges  crossing  the 
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mouth  of  the  Bay.  This  facility  is  open 
from  8  a.m.  to  5  p.m.,  seven  days  a  week, 
and  has  a  $5  fee  per  pump-out. 

Pump-out  facility  no.  2  is  located  at 
Onset  Bay  Marina,  on  the  northern 
shore  of  Onset  Bay.  and  will 
accommodate  vessels  with  a  draft  of  six 
feet.  This  facility  is  open  from  7:30  a.m. 
to  6  p.m.,  Sunday  through  Friday,  and 
7:30  a.m.  and  to  7  p.m.  on  Saturday. 
There  is  a  $5  fee  per  pump-out  with  a 
resident  sticker  or  purchase  of  $10  or 
more  at  the  marina  store,  or  $15  fee  per 
pump-out  without  those  conditions. 

Pump-out  facility  No.  3  is  located  at 
the  Point  Independence  Yacht  club,  on 
the  northern  shore  of  Onset  Bay,  and 
will  accommodate  vessels  with  a  draft 
of  six  feet.  This  facility  is  open  from  9 
a.m.  to  5  p.m.,  seven  days  a  week,  and 
there  is  no  charge  per  pump-out. 

Pump-out  facility  No.  4  is  located  at 
Stonebridge  Marina,  on  the  northern 
shore  of  Onset  Bay.  Stonebridge  Marina 
is  located  on  East  Avenue  and  the  East 
River,  just  north  of  the  Onset  Avenue 
Bridge.  The  height  of  the  bridge,  11  feet 
at  low  tide,  prohibits  some  boats  from 
using  this  marina.  This  facility  is  open 
from  9  a.m.  to  7  p.m.,  seven  days  a  week, 
and  there  is  not  charge  per  pump-out. 

Pump-out  facility  No.  5  is  located  at 
the  Onset  Town  Pier,  on  the  northern 


shore  of  Onset  Bay  near  the  mouth  of 
Sunset  Cove,  and  will  accommodate 
vessels  with  a  draft  of  16  feet.  This 
facility  is  open  from  8  a.m.  to  4  p.m.. 
seven  days  a  week,  and  is  free  to  the 
public 

Pump-out  facility  No.  6  is  located  at 
Warr's  Marine,  on  the  Wareham  River, 
and  can  accommodate  vessels  with  a 
draft  of  6  feet.  This  facility  is  open  from 
8  a.m.  to  4  p.m..  and  charges  a  $10  fee 
per  pump-out. 

Pump-out  facility  No.  7  is  located  at 
the  Wareham  Boa»  Yard,  on  the 
Weweantic  River.  The  Wareham  Boat 
Yard  is  located  on  Rose  Point  Avenue 
north  of  the  Route  6  bridge.  The  bridge, 
which  has  a  clearance  of  5  feet,  and  the 
4  foot  water  depth  prohibit  larger  boats 
from  accessing  the  marina.  This  facility 
is  open  from  9  a.m.  to  5  p.m.,  seven  days 
a  week,  and  there  is  no  charge  per 
pump-out. 

All  pump-out  facilities  are  tied  into 
the  municipal  sewage  system  with  the 
exception  of  Sevan's  Marine,  which  is 
scheduled  to  be  connected  by  Spring, 
1992.  and  the  Wareham  Boat  Yard, 
which  treats  its  pump-out  waste  in  an 
on-site  septic  system  and  which  services 
primarily  small  vessels  without  MSDs. 
the  Wareham  Water  Pollution  Control 
Facility  is  located  on  Route  6.  and 


discharges  to  the  Agawam  River.  This 
facihty,  which  was  built  in  the  early 
1970s,  provides  secondary  treatment  and 
has  consistently  met  EPA  and 
Massachusetts  Department  of 
Environmental  Protection  effluent 
discharge  standards. 

Annual  vessel  usage  of  Warham 
coastal  waters  consists  of 
approximately  1300  vessels,  including  15 
commercial  and  200  transient 
recreational  vessels.  None  of  the  these 
vessels  will  be  excluded  from  using  one 
or  more  of  the  existing  pump-out 
facilities.  More  accurate  data  on  the 
type  and  number  of  boats,  and  type  and 
number  of  MSDs  used,  will  be  collected 
during  mooring  registration  for  the  1992 
boating  season. 

Comments  and  views  regarding  this 
request  for  action  may  be  filed  on  or 
before  December  20, 1991.  Such 
communications,  or  requests  for 
information  or  a  copy  of  the  applicant's 
petition,  should  be  addressed  to  Melville 
P.  Cote,  Jr..  U.S.  Environmental 
Protection  Agency-Region  I.  Marine  and 
Estuarine  Protection  Section  (WQE- 
425),  JFK  Federal  Building.  Boston.  MA, 
02203.  Telephone:  617/565-4870. 

Dated:  October  2S,  1991. 
Julie  Belagg, 

Regional  Administrator. 


PUMPOUT  FaCIUTIES 


Mahna/kx:ation 


Houre 


Vessel  limitations 


Pumpout  toe 
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Sufv-f  ri.  7:30-6  pm  Sat  7:30-7  pm.. 
9  am-5  pm 


Ml  Bevan's  Marine  Rt  28  Cranberry  Hwy.,  Ware- 
ham, MA.  508-759-5451. 

M2  Ofset  Bay  Manna.  Greene  Avenue.  Onset 
MA,  508-295-0338. 

M3  Pt  Independence  Yacht  Oub.  Independence 
Lane,  Onset  MA.508-295-3972. 

M4  Stonebridge  Marine,  5  East  Boulevard,  Onset 
MA,  508-295-0266. 

MS  Onset  Town  Pier,  Soutti  Boulevard,  Onset 
MA,  508-295-8160. 

M6  Wareham  Boat  Yard,  Rose  Pt  Avenue.  Ware- 
ham, MA,  508-748-1472. 

M7  Warr's  Manna,  Lower  Main  Street  Wareham, 
MA.  508-295-0022.. 

AM  faolities  have  restrooms  and  can  accommodate  port-a-potty  dsposaL 


9  am-7  pm .. 

8  am-4  pm.. 

9  am-5  pm., 
8  am-4  pm.. 


$10.00  (1991)  S5.00  (1972). 

SS.OO/resident  or  with  purchase  cH 

$10.00  or  more  $15.00. 
No  Fee. 

No  Fee. 

No  Fee. 

No  Fee. 

S10.00. 


Coastal  Nonpoint  Source  Pollution 
Management  Measures  Guidance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

summary:  Section  6217  of  the  Coastal 
Zone  Act  Reauthorization  Amendments 
of  1990  (CZARA)  establishes  authority 
for  State-administered  Coastal  Nonpoint 
Pollution  Control  Programs  to  be 
approved  by  NOAA  and  EPA.  On  June 
14, 1991.  EPA  aiuiuunced  the  availability 
for  public  review  and  comment  of 


proposed  guidance  under  section  6217(g) 
that  specifies  management  pleasures  to 
control  nonpoint  source  pollution  in 
coastal  waters.  The  comment  period 
was  to  close  on  October  15, 1991.  On 
October  16, 1991,  EPA  announced  the 
availability  for  public  review  and 
comment  of  a  proposed  guidance  on 
state  coastal  nonpoint  pollution  control 
programs,  with  a  60-day  comment  period 
ending  on  December  16, 1991. 
Furthermore,  to  provide  the  public  an 
ample  opportunity  to  consider  the  two 
proposed  guidances  together.  EPA 
extended  the  comment  period  on  the 


proposed  management  measures  to 
November  14, 1991.  See  56  FR  27618 
(June  14, 1991)  and  56  FR  51882  (Oct.  16. 
1991). 

EPA  is  today  further  extending  the 
comment  period  on  the  proposed 
management  measures  guidance  to 
December  16. 1991.  EPA  is  taking  this 
action  in  response  to  numerous 
members  of  the  public  that  have  made 
written  and  oral  requests  for  an 
extension  of  time. 

These  requests  have  stressed  the  need 
for  the  public  to  have  as  much  time  as 
possible  to  review  both  the  proposed 
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management  measures  guidance  and  the 
proposed  state  coastal  nonpoint 
pollution  control  program  guidance 
together.  These  commenters  have 
argued  that  more  than  30  days  are 
necessary  to  consider  both  proposed 
documents  together.  The  extension 
announced  today  is  intended  to  fully 
address  these  commenters'  concerns. 
DATES;  Written  comments  on  the 
proposed  management  measures 
guidance:  and  written  comments  on  the 
proposed  state  coastal  nonpoint 
pollution  program  control  guidance 
should  be  addressed  by  December  16. 
1991. 

AOOimses:  Copies  of  the  proposed 
management  measures  guidance  may  be 
obtained  from,  and  written  comments  on 
the  proposed  management  measures 
guidance  should  be  addressed  to  Steve 
Dressing,  Assessment  and  Watershed 
Protection  Division  (WH-553),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460. 
Copies  of  the  proposed  state  coastal 
nonpoint  pollution  control  program 
guidance  may  be  obtained  from,  and 
written  comments  on  the  proposed  state 
nonpoint  pollution  control  program 
guidance  should  be  addressed  to 
Marcella  Jansen.  Office  of  Ocean  and 
Coastal  Resource  Management, 
National  Oceanic  and  Atmospheric 
Administration.  1825  Connecticut 
Avenue  NW..  Washington,  DC  20235. 
Copies  of  the  proposed  guidance 
documents  are  also  available  for  public 
inspection  and  copying  during  normal 
business  hours  at:  Coastal  Zone 
Information  Center,  NOAA.  room  729. 
1825  Connecticut  Avenue  NW., 
Washington.  DC  20235,  and  at  the  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  room 
2404  (rear).  401  M  Street  SW., 
Washington,  DC  20460.  As  provided  in 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying  services.  Copies  of 
these  documents  are  also  available  for 
review  in  the  EPA  Regional  Office 
libraries. 

FOR  FURTHER  INFORMATION  CONTACT: 
On  the  management  measures  guidance, 
contact  Dov  Weilman  or  Steve  Dressing 
of  EPA  at  (202)  260-7085.  On  the  state 
program  guidance,  contact  Ann  Beier 
(EPA)  at  (202)  382-7085,  or  Marcella 
jansen  (NOAA)  at  (202)  606-4130. 
SUPPLEMENTARY  INFORMATION:  In 

November  1990.  Congress  enacted 
section  6217  of  the  Coastal  Zone 
Reauthorization  Amendments  of  1990. 
This  section  requires  all  states  with  a 
federally  approved  coastal  zone 
management  program  to  develop,  and 
submit  to  EPA  and  NOAA  for  approval 
a  Coastal  Nonpoint  Pollution  Control 


Program.  The  statutory  purpose  of  the 
program  is  "to  develop  and  implement 
management  measures  for  nonpoint 
source  pollution  to  restore  and  protect 
coastal  waters,  working  in  close 
conjunction  with  other  State  and  local  . 
authorities." 

Under  section  6217.  State  coastal 
nonpoint  pollution  control  programs 
must  contain  a  number  of  provisions  in 
order  to  be  approvable  by  EPA  and 
NOAA.  First  and  most  relevant  here,  all 
State  programs  must  provide  for 
implementation  of  management 
measures  "in  conformity  with" 
technology-based  management 
measures  guidance  established  by  EPA 
under  section  6217(g).  to  "protect  coastal 
waters  generally."  Congress  required 
that  EPA's  proposed  management 
measures  guidance  for  nonpoint  sources 
be  issued  within  six  months  after  the 
statute  was  enacted  (May  1991)  and 
final  guidance  within  eighteen  months  of 
enactment  (May  1992).  States  will  then 
implement  the  new  programs  through 
amendments  to  their  existing  State 
nonpoint  source  programs  under  section 
319  of  the  Qean  Water  Act  and  their 
Coastal  Zone  Management  programs. 

As  described  above  in  the  Summary 
section  of  this  notice.  EPA  published 
proposed  management  measures 
guidance  under  section  6Z17(g)  on  lune 
14, 1991,  and  proposed  state  coastal 
nonpoint  pollution  control  program 
guidance  on  October  16, 1991.  In  the 
October  16  notice,  EPA  also  extended 
the  comment  period  for  the  management 
measures  guidance  for  30  days,  in 
recognition  of  the  close  relationship 
between  the  two  proposed  guidances 
and  the  need  for  the  public  to  consider 
them  together.  Today,  for  the  same 
reason  and  in  response  to  public 
requests.  EPA  is  further  extending  the 
comment  period  for  the  management 
measures  guidance  until  December  16. 
1991,  to  provide  a  full  60-day  overlap 
between  the  comment  periods  on  the 
management  measures  guidance  and 
State  program  guidance. 
Martha  G.  Prothio, 

Acting  Assistant  Administrator  for  Water. 
(FR  Doc.  91-27394  Filed  11-13-81;  a45  am] 
1UJN0  coot  SMMO-II 


FEDERAL  MARITIME  COMMISSION 

Port  Of  San  Francisco,  et  ain 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  (  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-002869-005. 

Title:  Port  of  San  Francisco/Fred  F. 
Noonan  Company  Terminal  Agreement 

Parties: 

Port  of  San  Francisco  ("Port") 

Fred  F.  Noonan  Company.  Inc. 
("Noonan"). 

Synopsis:  The  proposed  amendment 
would  increase  the  area  of  service  in 
whid)  Noonan  currently  operates  at  the 
Port's  Seawall  lot  349  and  specifies  a 
date  upon  which  Noonan  will  submit 
information  related  to  any  permitted 
sub-leasing  arrangements.  The 
amendment  would  also  add  provisions 
related  to  certain  provisions  of  the  City 
of  San  Francisco  Administrative  Code. 

Agreement  Noj  224-200589. 

Title:  Jacksonville  Port  Authority 
("JPA")  /Green  Cove  Maritime.  Inc, 
Terminal  Agreement 

Parties: 

Jaclisonville  Port  Authority 

Green  Cove  Maritime,  Inc. 

Synopsis:  The  Agreement,  filed 
November  5, 1991.  provides  charges  for 
wharfage,  terminal  use  and  land  rental. 
The  term  of  the  Agreement  is  for  five 
years. 
Agreement  No.:  224-200590. 
Title:  Port  of  San  Francisco/Wallenius 
Lines  North  America,  Inc..  Terminal 
Agreement. 
Parties: 

San  Francisco  Port  Authority 
Fred  F.  Noonan  Company.  Ina 
Wallenius  Lines  North  America,  Inc 
Synopsis:  The  proposed  Agreement 
would  assign  all  rights  and 
obligations  of  Fred  F.  Noonan 
Company,  Inc.,  with  respect  to  the 
management  and  operation  of 
Seawall  Lot  No.  349  at  the  Port  of 
'    San  Francisco,  to  Wallenius  Lines 
North  America,  In& 

By  Order  of  the  Federal  Maritime 
Commission. 
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Dated:  Novembers,  1991. 
loaeph  C  Polking. 
Srcretary. 
|FR  Doc  91-27373  Filed  11-13-fll;  8:45  am] 

WLUNQ  COM  (TSO-Ot-ll 

FEDERAL  RESERVE  SYSTEM 

The  Fuji  Bank,  Limited,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissibie  Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofHces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Oie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  t.he  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  5, 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  The  Fuji  Bank.  Limited,  Tokyo, 
Japan:  to  acquire  Fuji  Securities,  Inc.. 


Chicago,  Illinois,  and  thereby  engage  in 
execution  activities  relating  to  the 
Simex  and  the  Mutual  Offset  System 
pursuant  to  i  225.25(b)(18]  of  the  Board's 
Regulation  Y. 

2.  State  Bancorp,  Inc.,  New  Hyde 
Park,  New  York;  to  acquire  State 
Bancorp  Interim  Savings  Bank,  FSB, 
New  Hyde  Park,  New  York,  and  thereby 
engage  in  operating  a  savings 
association  pursuant  to  9  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1991. 
Jennifer  |.  lohnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-27336  Filed  11-13-91:  6:45  am) 
BHxmacooc  ukhh-f 


independence  Community  Bank  Corp^ 
Formation  of,  Acquisition  by,  or 
{Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  9  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
9  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  fur 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are;  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  5. 
1991. 

A.  Federal  Reserve  Bank  of  New  York 

(William  L  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Independence  Community  Bank 
Corp.,  Brooklyn,  New  York;  to  become  a 
barik  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Independence  Savings  Bank,  Brooklv  . 
New  York. 

In  connection  with  this  application. 
Applicant  alsa  proposes  to  acquire  The 
Long  Island  City  Financial  Corporation, 
and  its  subsidiary,  The  Long  Island  City 
Savings  and  Loan  Association,  both  of 
Long  Island  City,  New  York,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  9  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  7, 1991. 
Jennifer  J.  Jolinson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-27337  Filed  11-13-91;  6:45  amj 
BILUNQ  CODE  UKMtl-F 


William  Duncan  IMacMillan,  et  aL; 
Cliange  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
9  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817U)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  2. 
1991. 
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A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  William  Duncan  MacMiJlan, 
Minneapolis,  Minnesota;  to  acquire  33 
percent  of  the  voting  shares  of  Rocky 
Mountain  Bankshares,  Inc.,  Aspen, 
Colorado,  and  thereby  indirectly  acquire 
The  Bank  of  Aspen,  Aspen,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
|FT^  Doc.  91-27338  Filed  11-13-91:  8:45  am) 

BILUNQ  CODE  niO-01-F 


Mid-South  Bancshares,  Inc.,  et  al.; 
Formations  of,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing.       ' 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  5, 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mid-South  Bancshares,  Inc., 
Paragould,  Arkansas;  to  acquire  at  least 
98.58  percent  of  the  voting  shares  of  Far- 
Mer  Bankshares,  Inc.,  Reyno,  Arkansas, 
and  thereby  indirectly  acquire  Farmers 
and  Merchants  Bank  of  Reyno,  Reynp. 
Arkansas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-27339  Filed  11-13-91;  8:45  am) 
BILUNQ  CODE  MIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Change  In  Meeting 

This  notice  announces  a  change  in  the 
time  of  closed  sessions  of  a  previously 
announced  meeting. 

Federal  Register  Citation  of  Previous 
Announcement:  November  1. 1991,  56  FR 
56231. 

Previously  Announced  Times  and 
Dates:  8:30  a.m.-5:30  p.m.,  November  18- 
19, 1991.  Closed:  4:30  p.m.-5:30  p.m.. 
November  18,  and  1  p.m.-3  p.m., 
November  19. 

Change  in  Closed  Meeting  Times:  The 
Board  will  have  closed  sessions  from 
4:30-5  p.m.,  November  18,  and  1:30-4 
p.m.,  November  19.  All  other  portions  of 
the  November  18-19  meeting  will  be 
open  to  the  public. 

Dated:  November  7, 1991. 
Elvin  HUyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  91-27330  Filed  11-13-91:  6:45  am] 

BILUNQ  COOC  416»-1*-M 


Food  and  Drug  Administration 

Request  for  Nominations  for  Members 
on  Public  Advisory  Committees;  OTC 
Drugs  Advisory  Committee; 
Reopening  of  Nomination  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  nomination 

period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
request  for  nominations  of  six  voting 
members  and  one  nonvoting 
representative  of  industry  interests  to 
serve  on  the  OTC  Drugs  Advisory 
Committee  in  FDA's  Center  for  Drug 
Evaluation  and  Research.  A  request  for 
nominations  was  announced  by  notice 
in  the  Federal  Register  of  September  24, 
1991  (56  FR  48211).  This  notice  requested 
that  nominations  be  received  on  or 
before  October  24, 1991.  FDA  has  been 
asked  to  allow  the  submission  of 
nominations  beyond  October  24, 1991. 


This  action  is  being  taken  to  allow 
additional  time  for  the  submission  of 
nominations. 

DATES:  Nominations  should  be  received 
on  or  before  November  29, 1991. 

FOR  FURTHER  INFORMATtON  CONTACT: 

John  M.  Treacy,  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
5455. 

Dated:  November  7, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  91-27372  Filed  11-13^1:  8:45  am) 
BILUNQ  COW  41«».«1-M 


[Docket  Na  «1M-039e] 

Johnson  &  Johnson  Interventional 
Systems  Co.;  Premarket  Approval  of 
the  PALMAZ  ^  BaHoon-Expandable 
Stent 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Johnson  & 
Johnson  Interventional  Systems  Co., 
Warren,  NJ,  for  premarket  approval, 
under  section  515  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  of  the 
PALMAZ™  Balloon-Expandable  Stent. 
After  reviewing  the  recommendation  of 
the  Circulatory  System  Device  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  27, 
1991,  of  the  approval  of  the  application. 

dates:  Petitions  for  administrative 
review  by  December  16, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  room  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20657. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tara  A.  Ryan,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427-1197. 
SUPMXMENTARV  INFORMATION:  On 

September  5, 1989,  Johnson  &  Johnson 
Interventional  Systems  Co.,  35 
Technology  Dr.,  P.O.  Box  4917,  Warren. 
NJ  07059,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  PALMAZ™  Balloon-Expandable 
Stent.  The  device  is  an  intravascular 
Stent  and  is  indicated  for  use  following 


57896 


Fedaral  Ra^star  /  Vol.  sa.  Na  220  /  Thursday.  November  14.  1991  /  NuUueg 


a  technically  successful  but  suboptimal 
angioplasty  procedure.  The  PALMAz™ 
Balloon-Expandable  Stent  is  indicated 
in  patients  who  are  acceptable 
candidates  for  percutaneous 
transluminal  angioplasty,  in  addition  to 
meeting  the  following  criteria:  (1)  A 
stenotic  or  occluded  atherosclerotic 
lesion(8)  (de  novo  or  restenosis  after  a 
previous  balloon  angioplasty)  of  the 
common  or  external  iliac  arteries.  The 
lesion(s]  should  be  located  in  the 
segment  of  the  iliac  artery  from  the 
origin  of  the  aortic  bifurcation  to  the 
origin  of  the  internal  iliac  or  the  segment 
of  the  external  iliac  ^m  the  origin  of 
the  internal  iliac  to  the  level  of  the 
hitemal  inguinal  ligament;  and  (2]  the 
primary  dilatation  must  produce  an 
inadequate  angiographic  and/or 
hemodynamic  result  as  defined  by  an 
intimal  dissection  and/or  residual 
stenosis  of  >30  percent  and  or  a 
transstenotic  mean  pressure  gradient 
>5  mm  Hg.  The  primary  angioplasty 
result  must  be  judged  by  the  physician 
to  be  sub-optimal. 

On  October  29, 1990,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  27, 1991,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  ofRce 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petiUoner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 


administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
pubhsh  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  to  be  used,  the 
persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  16, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p jn.^  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sections 
515(d),  520(h)  (21  U.S.C.  360e(d).  360j(h))} 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10]  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  1, 1991. 
Elizabeth  D.  lacobaon. 

Deputy  Director.  Center  for  Devices  and 

Radiological  Health. 

(PR  Doc.  91-27427  Filed  11-13-^:  8:45  am) 

SaUNQ  COOC  41«>-01-M 


[Docket  No.  91M-0420] 

Baxter  Healthcare  Corp.;  Pramarfcat 
Approval  of  ttia  Starr-Edwarda® 
Silastic  Ball  Heart  Valve  Prosthesis 
Models  1260  (Aortic)  and  6120  (Mitral) 

aobicy:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Baxter 
Healthcare  Corp..  Santa  Ana.  CA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Starr-Edwards* 
Silastic  Ball  Heart  Valve  Prosthesis 
Models  1280  (aortic)  and  6120  (mitral). 
After  reviewing  the  recommendation  of 
the  Circulatory  System  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  27, 
1991,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
t«view  by  December  16, 1991. 
AOORCSSCt:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 


Management  Branch  (HFA-dOS),  Food 
and  Drug  Administration,  room,  1-23, 
12420  Parkiawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  MacCulloch,  Center  for  Devices 
and  Radiological  Health  (NFZ-450). 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850,  301- 
427-1200. 

SUPPLEMENTARY  INFORMATION:  On 

December  7, 1987,  Baxter  Healthcare 
Corp.,  P.O.  Box  11150,  Santa  Ana,  CA 
92711-1150,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Starr-Edwards*  Silastic  Ball  Heart 
Valve  Prosthesis  Models  1260  (aortic) 
and  6120  (mitral).  The  Model  1260  valve 
is  indicated  for  aortic  valve 
replacement;  the  Model  6120  valve  is 
indicated  for  mitral  valve  replacement  - 
in  those  patients  sufficiently  ill  to         | 
warrant  replacement  of  a  diseased 
natural  valve  or  a  previously  implanted 
prosthetic  valve. 

On  April  29, 1988,  the  Circulatory 
System  Devices  Panel,  of  the  Medical 
Devices  Advisory  Committee,  an  ITDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  September  27, 1991, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  E)evice  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  { 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d](3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's  ' 

decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review  , 

requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
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genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  16, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sections 
515(d),  520(h)  (21  U.S.C.  360e(d),  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  5. 1991. 
Elizabeth  D.  facobson, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Healtti. 

(PR  Doc.  91-27428  Filed  11-13-91;  8:45  am] 
BILLINQ  CODE  41M-01-II 


National  InstHutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  Cancer  Support  Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
on  November  21, 1991,  Hyatt  Regency 
Bethesda,  1  Bethesda  Metro  Center, 
Bethesda,  MD  20814. 

This  meeting  will  be  open  to  the 
public  on  November  21  from  12:30  p.m. 
to  1  p.m.,  to  review  administration 
details  and  other  cancer  center  review 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and  552(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  on  November  21  from 
approximately  1  p.m.  to  adjournment  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 


concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  a  summary  of  the  meeting  and 
the  roster  of  committee  members,  upon 
request. 

Dr.  David  E.  Maslow,  Scientific 
Review  Administrator,  Cancer  Center 
Support  Review  Committee,  National 
Cancer  Institute,  Westwood  Building, 
room  804,  National  Institute  of  Health, 
Bethesda,  Maryland  20892  (301/496- 
2330)  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research;  93.197,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:  November  1, 1991. 
Raymond  Bailor, 

Acting  Committee  Management  Officer.  NIH. 
(PR  Doc.  91-27412  Filed  11-13-91;  8:45  am) 

BILUMO  COOE  4140-01-M 


National  Canter  for  Nursing  Research; 
Meeting:  Nursing  Science  Review 
Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Nursing  Science  Review  Committee, 
National  Center  for  Nursing  Research. 
November  20-22, 1991,  Building  3lC, 
Conference  Room  9,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  November  20  irom  8:30  a.m.  to 
10  a.m.  Agenda  items  to  be  discussed 
wjll  include  a  Report  from  the  Director, 
NCNR,  an  Administrative  Report  by  the 
Chief,  Office  of  Scientific  Review,  and  a 
presentation  on  NIH  Requirement  for 
Instruction  in  the  Responsible  Conduct 
of  Research  by  Dr.  Walter  Schaffer. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  S52b(c)  (4)  and  552b(c) 
(6),  title  5,  U.S.  Code  and  section  10(d)) 
of  Pub.  L.  92-463,  the  meeting  will  be 
closed  to  the  public  on  November  20 
from  10  a.m.  to  adjomment  on 
November  22  for  the  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commerical  property 
such  as  patentable  material,  and 


personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Ethel  Jackson,  Chief.  Office  of 
Scientific  Review,  National  Center  for 
Nursing  Research,  National  Institutes  of 
Health,  Building  31,  room  5B19, 
Bethesda,  Maryland  20892,  (301)  496- 
0472,  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  committee 
members  upon  request. 

Dated:  October  17, 1991. 
Raymond  Bailor, 

Acting  NIH  Committee  Management  Officer. 
[FR  Doc.  91-27413  Filed  11-13-91: 8:45  amj 
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DEPARTMENT  OF  "mE  INTERIOR 
Bureau  of  Land  Management 

IWO-340-0»-4333-02] 

information  Collection  Proposal 
Sul>mittad  to  the  Office  of 
Management  and  Budget  for  Review 
Under  ttM  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  'oeen 
submitted  to  the  office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  inforn)ation  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau  of  Land 
Management's  Clearance  officer  at  the 
phone  number  listed  below.  Comments 
and  suggestions  be  made  directly  to  the 
Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- 
0147),  Washington,  DC  20503,  telephone 
(202)  395-7340. 

Title:  Recreation  Visitor  Survey,  43 
CFR  1601.5-3. 

OMB  Approval  Number:  1004-0147. 

Abstract:  Respondents  supply 
information  on  their  use  of  recreation 
opportunities  on  public  lands.  This 
information  issued  during  subsequent 
land  use  planning  process  to  help  the 
Bureau  make  decisions  concerning 
future  management  of  the  surveyed 
area. 

Bureau  Form  Number  8310-8. 

Frequency:  Collected  on  one-time 
basis  to  solve  specific  planning  and 
management  problems. 

Description  of  Respondents: 
Recreation  visitors  to  public  lands. 

Estimated  Completion  Time:  12 
minutes. 

Annual  Responses:  1800. 
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Annual  Burden  Hours:  360. 
Bureau  Clearance  Officer  (Alternate): 
Gerri  Jenkins  (202)  653-6  J  OS. 

Dntcd:  October  21, 1991. 

Mike  Puifold, 

Assistant  Director,  Land  and  Renewable 
Resources. 

|FR  Doc.  91-27307  Filed  11-13-91;  8:45  am) 

nuMQ  COOC  4r«0-M-« 


(AZ-010-92-4410-08:  1784-010] 

Arizona  Strip  District  Advisory  Council 
{Meeting;  Postponement 

AOEMCV:  Bureau  of  Land  Management. 

Arizona  Strip  Di.strict,  interior. 

action:  Notice  of  postponement  of 
Advisory  Council  Meeting. 

summary:  Tlie  Arizona  Strip  District 
Advisory  Council  Meeting  previously  set 
for  November  20. 1991  at  tlie  Ramada 
Inn,  1440  E.  St.  George  Blvd..  St.  George, 
Utah  has  been  postponed  until  a  later 
date  to  be  determined  later.  Conflicting 
schedules  of  the  Advisory  Coimdl 
members  on  the  date  set  necessitated 
this  change. 

The  Arizona  Strip  Grazing  Board 
meeting  will  still  be  held  as  planned 
according  to  the  Federal  Rej^ter  Notice 
of  Thursday,  October  24, 1991,  page 
55133. 

FOR  FURTMCR  INFORMATION  CONTACT 

G.  William  Lamb,  District  Manager,  390 
N.  3050  E..  St.  George,  Utah  84770 
{Phone/673-3545). 

Dated:  November  4, 1991. 
G.  WUHua  I^anb, 

District  Manager. 

[FR  Doc.  91-27379  Filed  11-13-91;  8:45  am) 

MLUNOCOOE  43t«-»4l 


(NV-930-92-4212-11;  H-41569-16] 

Realty  Action;  Lease/PurctMM  for 
Recreation  and  PubUc  Purposos,  Ctark 
County,  NV 

This  Notice  of  Realty  Action 
supercedes  the  Notice  published  in  the 
Federal  Register  as  Document  91-22677, 
56  FR  47802  on  September  20. 1991. 

The  following  described  public  land  in 
Las  Vegas,  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  el  seq).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 


Mount  Diablo  Meriifiaa.  NevMla 

T.  22  &.  R.  81  B.. 

sec  23.  NEMNWy4SEV<iNW^,  SWNWV^ 

SEV^NW^ 
NEV^NE^SeUnW^,  WViNEy4SEV^ 

NW%. 
Aggregating  15  acres  (gross). 

The  Clark  County  School  District 
intends  to  use  the  land  for  a  senior  high 
school.  The  adjacent  parcel  of  land 
described  as  the  SViNEV4NW^. 
containing  20  acres  was  originally 
classified  and  identified  as  a  junior  high 
school  site.  The  determination  was 
made  that  a  senior  hign  school  was 
needed  instead  of  a  junior  high  school. 
The  original  20  acre  site  will  be 
incorporated  into  this  parcel.  The  lease 
and/or  patent  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391.  43  U.S.C.  045. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  interior  may  prescribe, 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utihties  in  accordance  with  the 
transportation  plan  for  Clark  County. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  bureau's  planning  for 
this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  pubUcation  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classiHcation  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  •      '< 


Dated:  November  4, 1991. 
Ben  F.  GoDins, 

District  Manager  Las  Vegas.  NV. 

|FR  Doc  91-27308  Piled  11-13-91;  8:45  am] 

WUMOCOOC  411«-HC-M 

Fish  and  Wildlife  Sarvico 

Intent  To  Prepare  an  EnvironnMntal 
Impact  Statement  and  a  Plan  To  CXract 
ail  Natural  Resource  and  PubUc  Use 
Managament  Activities  on  the  Sheldon 
National  WHdIlfe  Refuge.  Washoa  and 
Humboldt  Counties,  NV,  and  Lake 
County,  OR 

AOENCV:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 
action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  for  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
and  a  plan  to  direct  all  natural  resource 
and  public  use  management  activities  on 
the  Sheldon  National  Wildlife  Refuge, 
Washoe  and  Humboldt  Counties, 
Nevada,  and  Lake  County,  Oregon.  The 
public  is  invited  to  comment  on  the 
scope  and  content  of  the  EIS.  This  notice 
is  bieing  furnished  pursuant  to  the 
National  Environmental  Policy  Act's 
(NEPA)  Regulations  (40  CFR  1501.7)  to 
obtain  suggestions  and  information  firom 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS. 

DATES:  Written  comments  should  be 
received  by  December  13, 1991. 
ADOWttttt:  Comments  should  be 
addressed  to:  Refuge  Manager,  Sheldon 
National  Wildlife  Refuge,  P.O.  Box  111, 
Lakeview,  OR  97830. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  Smith,  Assistant  Refuge 
Manager,  Sheldon-Hart  Mountain 
National  Wildlife  Refuge  Complex,  P.O. 
Box  111,  Lakeview.  OR  97630,  telephone 
(503)  947-3315. 

SUPPLEMENTARY  INFORMATION:  The 
Service  proposes  to  examine 
alternatives  for  the  management  offish 
and  wildlife  habitats  and  public  use 
activities  on  the  Sheldon  National 
Wildlife  Refuge.  The  purpose  of  this  EIS 
is  to  analyze  the  refuge  resources  and,  in 
full  awareness  of  public  viewpoints,  to 
recommend  a  course  of  action  to  best 
guide  the  management  of  these 
resources  in  the  future  to  beneflt  fish 
and  wildlife.  The  EIS  will  provide 
decision-makers  with  a  comprehensive 
analysis  of  alternative  actions  that  will 
result  in  an  integrated  management 
plan. 
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The  EIS  also  will  include  a 
determination  of  the  compatibility  of  the 
alternative  actions  «vith  die  purposes  for 
which  the  refuge  was  established  and 
acquired,  the  goals  of  the  National 
Wildlife  Refuge  System,  and  the  refuge 
goals  and  objectives.  As  required  by  the 
National  Wildlife  Refuge  Administration 
Act  of  1966  as  amended  (16  U.S.C.  668dd 
et  seq.),  any  use  of  a  national  wildlife 
refuge  must  be  compatible  with  the 
primary  purposes  for  which  the  refuge 
was  established.  Sheldon  Refuge  was 
established  by  Executive  Order  S540  in 

1931 as  a  refuge  and  breeding 

ground  for  wild  animals  and  birds 

*  *  *"  Additional  lands  were  added  by 

Executive  Order  7522  in  1936 for 

the  conservation  and  development  of 
natural  wildlife  resources  and  for  the 
protection  and  improvement  of  public 
grazing  lands  and  natural  forage 
resources  *  *  *." 

The  purpose  of  and  the  need  for 
action  is  that  current  management  plans 
are  outdated  and  fragmented.  Until  now, 
management  has  been  guided  by  the 
Service's  Refuge  Manual,  the  Sheldon 
Renewable  Natural  Resources 
Management  Plan  prepared  in  1980  to 
address  vegetation  manipulation,  and 
individual  management  plans  for 
activities  such  as  hunting,  fire,  and  law 
enforcement.  The  need  for  an  integrated 
and  comprehensive  management  plan 
has  been  recognized  for  many  years. 

The  EIS  will  address  a  range  of 
alternatives  for  future  management  of 
fish  and  wildlife  and  public  use  of  the 
Sheldon  Refuge.  Alternatives  will  be 
examined  for  their  potential  benefits 
and  impacts  to  the  various  fish  and 
wildlife  resources  present  on  the  refuge, 
the  surrounding  environment,  and  public 
use  of  the  refuge.  Potential  social  and 
economic  impacts  also  will  be  analyzed. 

The  Service  urges  all  interested 
parties  to  provide  comments  regarding 
the  scope  of  this  EIS.  the  alternatives  to 
be  developed,  and  the  potential 
significant  environmental  impacts  which 
many  occur  from  implementation  of 
alternative  actions.  Persons  who  have 
previously  commented  during  scoping  of 
this  proposed  management  plan,  which 
was  initiated  in  January  1990,  need  not 
resubmit  their  comments.  All  comments 
currently  in  the  project  file  will  be  used 
in  development  of  this  EIS.  The  ideas 
are  concerns  of  interested  parties  may 
be  expressed  in  writing  to  the  address 
listed  above.  Written  comments  must  be 
received  by  the  Service  by  December  13, 
1991. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA  (42 
U.S.C  4371  etseq.),  NEPA  Regulations 
(40  CFR  Part  ISOa  etaeq.).  other 


appropriate  Federal  regulations,  and 
Service  procedures  for  compliance  with 
those  regulations. 

It  is  estimated  that  a  Draft  EIS  wUI  be 
made  available  for  public  review  and 
comment  during  April  1894. 

Dated:  October  28, 1991. 
lohnlLDaabet. 

Acting  Regional  Director.  Fish  and  Wildlife 
Service. 

[FR  Doc  91-2ft585  Fiied  11-13-91;  8:45  am] 
aHxmo  coot  uie-w-M 


INTERNATIONAL  TRADE 
COMMISSION 

llnvastlgaUon  No.  337-TA-3M1 

Cartain  BatMuba  and  OttMr  Bathing 
Vaaaals  and  Malsriiis  Uaad  Tharain; 
i^onMiaaaion  uavanaiMnon  not  io 
Ravlaw  an  biiHal  Dalannlnatlof) 
TarmlnaHng  Via  InvasUgatton  as  to 
una  naaponaam  on  wm  pasta  ot  a 
ConaanI  Ordar;  laauanca  of  Consant 
Ordar 

AOINCV:  International  Trade 
Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
(Order  No.  5)  terminating  the  above- 
captioned  investigation  as  to  respondent 
EBI  on  the  basis  of  a  consent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  M.  Jones,  Esq^  OfHce  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436;  telephone  202- 
205-3097. 

SUPPLEMENTARY  INFORMATION:  On 
September  6, 1991,  complainant 
American  Standard,  Inc.  and  respondent 
EBI,  Inc.  filed  a  joint  motion  to  terminate 
the  investigation  as  to  EBI  on  the  basis 
of  a  proposed  consent  order,  consent 
order  agreement,  and  settlement 
agreement.  On  September  27, 1901,  the 
presiding  ALJ  issued  an  ID  (Order  No.  5) 
terminating  the  investigation  as  to  EBI 
on  the  basis  of  the  consent  order.  No 
petitions  for  review  or  public  comments 
were  filed. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended.  (19  U.S.C.  1337)  and 
Commission  interim  rules  210.53  and 
211.21,  (19  CF.R.  210.53  and  211.21,  as 
amended). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 


investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.]  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commisstoo.  500  E  Street  SW„ 
Washington.  DC  20436,  telephone  20Z- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-206- 
1810. 

Issued:  Novemt>er  4. 1991. 

By  order  of  tlie  Commission. 
KaoMth  R.  MsMM. 
Secretary. 

(FR  Doc.  91-27381  Filed  11-13-81:  Ifc45  am] 
aajjNa  coot  Toift-OKM 


(Invastlgation  Na  731-TA-497  (FhtaOI 

Tungston  Ora  Concantratas  From  tha 
Paopla's  Rapubllc  of  China 

DetenninatioB 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U&C  ie73d(b))  (the  act),  that  an 
industry  in  the  United  States  is 
materially  injured  *  or  threatened  with 
material  injury  '  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
tungsten  ore  concentrates,*  provided  for 
in  heading  2611.00.00  of  the  Harmonized 
Tariff  Schedule  of  the  United  Slates, 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 


■  The  record  Is  da&ied  io  mc.  207.2(0  of  Ow 
Commistlon'i  Rulet  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

■  Acting  Chairman  Brunadale  and  Commiaalowf 
Lx>dwick  determine  that  an  industry  la  the  United 
States  is  materially  intored  by  reason  of  import*  of 
the  subject  merchandise. 

*  Camnissiooers  Rohr  and  Ncwqulst  determiiM 
that  an  Industry  in  the  Un'ted  States  is  threatened 
with  material  in|iiry  by  reason  of  imports  of  the 
subject  merchandise.  Pureuani  to  section 
7a5(b)(41(BI  of  the  ad  (19  U.S.C  735(bM4|(B)).  Ibey 
further  detennlne  that  they  would  not  have  fouad 
material  uijury  by  reason  of  the  subject  imports  ImiI 
for  any  suspension  of  liquidation  of  entries  of  thai 
merchandise. 

*  For  purposes  of  this  investigation,  tungsten  ore 
concentrates  are  defined  as  any  concentrated  or 
upgraded  form  of  raw  tungataii  ore.  whether  hi^-  or 
low.gra<la.  High-frade  tungsten  ore  coDceotrates  ar« 
deflned  as  a  cooceotrated  form  of  tungsten  ora 
containing  85  parcent  or  store  by  weight  of  tungsten 
trioxide  (Wd).  Low-grade  tungsten  ore 
concentre  tea  are  definad  as  a  concantratad  form  of 
tungsten  ore  corttsuning  lass  than  SS  percent  by 
weight  of  WO>.  Low-yade  tuo^staa  ora 
concentrate*  include  tungsten  slimes,  which  have  a 
concentration  of  l«aa  than  »  percent  by  weight  of 
WO, 


57900 
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Background 

The  Commission  instituted  this 
investigation  effective  July  9. 1991, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  tungsten  ore  concentrates 
from  the  People's  Republic  of  China 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  act  (19 
U.S.C.  1673b(b)).  Notice  of  the  institution 
of  the  Commission's  investigation  and  of 
a  public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  of  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  July  31. 
1991  (56  FR  36167).  The  hearing  was  held 
in  Washington,  DC,  on  September  26, 
1991,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  5, 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2447 
(November  1991),  entitled  'Tungsten 
Ore  Concentrates  from  the  People's 
Republic  of  China:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-497  (Final)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  November  6, 1991. 

By  Order  of  the  Commission: 
Edward  Carroll, 
Acting  Secretary. 
(FR  Doc.  91-27382  Filed  11-13-91: 8:45aml 

MXMQ  COOE  702O-2O-M 

(Investigation  337-TA-329] 

Certain  Vacuum  Cleaners;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACnoN:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
lona  Appliances,  Inc.  ("lona"). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 


\ 


the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  November  7, 1991. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W..  Washington.  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRtTTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street  SW..  Washington.  DC  20436.  no 
later  than  November  25, 1991.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

POR  FURTHER  INFORMATION  CONTACT 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  November  7, 1991. 

By  order  of  the  Commission, 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  91-27383  Filed  11-13-91;  8:45  amj 
BILUNaCOOE  7oaiM»-« 


INTERSTATE  COMMERCE 
COMMISSION 

(Dockat  Na  AB-32  (Sub.  46X)1 

Boston  and  Maine  Corporation  and 
Springfield  Terminal  Railway 
Company— Abandonment  and 
Discontinuance  Exemption — In 
Middlesex  County  PA 

Boston  and  Maine  Corporation  (B&M) 
and  Springfield  Terminal  Railway 
Company  (ST)  have  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  B&M  to  abandon 
and  ST  to  discontinue  service  over  a 
0.40-mile  limit  of  railroad  between 


mileposts  B-6.92  and  B-9.32,  In 
Watertown.  Middlesex  County.  MA. 

B&M  and  ST  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  any  overhead 
traffic  on  the  line  can  be  rerouted  over 
other  lines;  and  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  and  discontinuance 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen 
360 1.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  14, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  November  25. 
1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
December  4, 1991  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John  R. 
Nadolny.  Boston  and  Maine 
Corporation,  Springfield  Terminal 


'  A  stay  will  \m  routinely  issued  by  the 
Commission  in  tliose  proceedings  where  an 
informed  decision  on  environmental  issues  (wh«th«r 
raised  by  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  b«  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Unea,  5 1.CC  2d  377  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

'See  Exempt,  of  Rail  Atxindonment—Offen  of 
Finan.  AssisL.  4  I.C.C  2d  164  (1867). 

'The  Commission  will  accept  a  late-filed  trail  ua« 
■latement  so  long  It  retains  }urlidictton  to  do  iO. 
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Railway  Company,  Iron  Horse  Park,  Na 
Billerica.  MA  01862 

If  noticed  of  exemption  contains  or 
misleading  Information,  use  of  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment  and  discontinuance. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  19. 1981. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219).  Interstate  Commerce  Commission. 
Washington.  DC  20323)  or  by  calling 
Elaine  Kaiaer,  Chief.  SEE  at  (202)  27S- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  7. 1981. 
By  the  Commission.  David  M.  Konachnik. 
Director,  OfTlce  of  Proccedirtgs. 

Sidney  L  StiickteHl.  Kn 

Secretary. 

(FR  Doc  81-27383  Filed  11-13-81;  8:45  am) 


DEPARTMEMT  OF  JUSTICE 

CooMnt  JudgfiMfM  in  Action  To  En|oin 
and  PwMllza  Viotottons  of  the  Clean 
AlrAct(XAA") 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7, 38  FR  19029,  noUce 
is  hereby  given  that  a  Consent  Decree  in 
United  State*  v.  City  of  Duluth 
( "Duluth").  (D.  Minn.).  Civil  Action  No. 
5-90-186  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Minnesota  on  October  30, 1991.  The 
Consent  Decree  provides  for  penalties 
and  corrective  action  for  violating  the 
emission  control  equipment  anti- 
tampering  provisions  of  the  Clean  Air 
Act.  42  U.S.C.  7522(a)(3)(B). 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
Washington.  DC  20530  and  should  refer 
to  United  States  v.  City  of  Duluth.  D.O.J. 
Ref.  No.  90-«-2-l-1507, 

The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue.  NW.. 


Washington,  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtahted  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue,  NW.,  Box  1087, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $2.50  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
John  C  Craden, 

Chief,  Envtronmental Enforcement  Section. 
(FR  Doc.  91-27309  Filed  11-13-91;  8:45  amJ 
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Lodging  of  Prepo— d  ConMnt  0«crM 
Under  th«  Federal  Wat«r  PoNutton 
Control  Act 

Notice  is  hereby  given,  in  accordance 
with  Departmental  policy.  28  CFR  50.7. 
that  on  November  1. 1991  a  proposed 
Consent  Decree  ("Etecree")  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Indiana  in 
United  States,  et  al.  v.  City  of  Gary, 
Indiana  et  al,  Qvil  Action  Nos.  H  78-29 
and  H  86-540.  between  plaintiff  United 
States — on  behalf  of  the  Environmental 
Protection  Agency  ("EPA") — and 
defendants  City  of  Gary  and  the  Gary 
Sanitary  District.  Also  participating  in 
the  settlement  are  the  State  of  Indiana. 
as  a  plaintiff,  and  the  Independence  Hill 
Conservancy  District  as  a  limited 
intervener. 

The  subject  of  the  proposed  Decree  is 
defendants'  wastewater  treatment 
works,  located  at  3600  West  3rd  Avenue. 
Gary,  Indiana.  The  proposed  Decree 
would  resolve  the  United  States  of 
America's  two  pending  motions  to 
secure  compliance  with  the  consent 
Decree  entered  in  these  civil  actions  in 
September  1987  ("1987  Decree"),  which 
required  defendants  to  undertake 
various  compliance  measures  at  and 
about  their  treatment  works  relating  to: 
the  Federal  Water  Pollution  Control  Act. 
regulations  promulgated  thereunder. 
applicable  NPDES  permits,  the  Toxic 
Substances  Control  Act,  and  regulations 
promulgated  under  that  statute.  Also 
addressed  by  the  pending  motions  of  the 
United  States,  and  resolved  by  the 
proposed  Decree,  is  the  payment  by  the 
defendants  of  penalties — both  civil  and 
stipulated — provided  for  under  the  1987 
Decree. 

Under  the  settlement  embodied  In  the 
proposed  Decree,  defendants  will 
undertake  numerous  compliance 
projects  involving  every  significant  facet 
of  the  treatment  works,  including: 
operations,  maintenance,  and  equipment 
rehabilitation  and  replacement; 
stabilization  and  disposal  of  waste 


products  now  located  in  the  Ralston 
Street  Lagoon  that  originated  in  the 

treatment  works;  and  the  permitting, 
monitoring,  enforcement,  and  allied 
activities  called  for  to  implement 
properly  a  pretreatment  program  for  the 
treatment  works. 

To  aid  defendants  in  securing 
compliance  with  its  terms,  the  proposed 
Decree  provides  for  appointment  of  the 
Mayor  of  the  City  of  Gary  as  a  special 
officer  of  the  District  Court,  known  as  a 
Special  Administrator.  The  Special 
Administrator  will  use  his  authority  to 
direct  defendants  toward  the  steps 
needs  to  comply  with  the  terms  of  the 
proposed  Decree  and  will  report  to  the 
District  Court  concerning  defendants' 
activities  under  the  Decree. 

Also  under  the  proposed  Decree, 
defendants  will  conduct  a  supplemental 
enforcement  project:  $1.7  million  in 
sediment  characterization  and 
remediation  on  a  stretch  of  the  Grand 
Calumet  River  located  near  the 
treatment  works.  Defendants  also  will 
pay  a  civil  penalty  of  $1.25  million  under 
the  proposed  settlement. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Decree  for  30  days  following  the 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States, 
el  al.  V.  City  of  Gary,  Indiana,  el  al.,  D.J. 
Ref.  No.  90-^l-l-260lA.  The  proposed 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney  for  the 
Northern  District  of  Indiana,  1001  Main 
Street,  suite  A  Dyer,  Indiana,  or  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave,  NW.,  Box  1097,  Washington.  DC 
20004  (202-374-7829).  A  copy  of  the 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.'In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $60.25 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
iohaCCnMiMi. 

Environamntttl  Bnforcament  Section. 
Environment  and  Natural  Reaource*  Division, 
United  Statet  Department  of  fustic*. 
[FR  Doc.  91-27310  Filed  11-13-81:  8.-45  ami 
I  COOS  4«1»>1S-4I 


Lodging  of  Conaant  Decree  PurtMant 
to  CERCLA 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  and  pursuant  to 
section  122(i)  of  CERCLA,  42  U.S.C. 
9622(i),  notice  is  hereby  given  that  a 
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proposed  consent  decree  in  United 
States  versus  Sherwood  Medical  Co., 
Inc..  Civil  Action  No.  91-802-CIV-ORU 
18  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Florida  on  October  25. 1991.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendant 
pursuant  to  sections  106  and  107  of 
CERCLA.  42  U.S.C.  9606.  9607. 

The  proposed  consent  decree  provides 
that  Sherwood  Medical  will  design  a 
system  to  extract  and  treat 
contaminated  groundwater  from  the 
surficial  aquifer  in  the  vicinity  of  its 
plant  located  on  Volusia  County, 
Florida.  Sherwood  Medical  will  also 
conduct  groundwater  monitoring  to 
assess  the  effectiveness  of  this 
extraction  and  treatment  system.  The 
remedy  to  be  performed  by  Sherwood 
Medical  is  an  interim  measure  that  is 
designed  to  prevent  any  further 
migration  of  hazardous  substances  from 
the  Sherwood  Medical  Co.  Site. 
Sherwood  Medical  is  also  performing  a 
remedial  investigation  and  feasibility 
study  to  determine  a  final  remedy  for 
the  Site.  Completion  of  this  study  is 
scheduled  for  mid-1992.  The  proposed 
Decree  also  requires  that  Sherwood 
Medical  reimburse  the  Hazardous 
Substances  Superfund  in  the  amount  of 
$283,677.55  for  costs  incurred  by  EPA  at 
the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  (30)  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  United  States 
versus  Sherwood  Medical  Co.,  Inc., 
D.O.J.  Ref.  90-11-3-765. 

This  Consent  Decree  may  be 
examined  at  the  ofHces  of  the  United 
States  Attorney,  Middle  District  of 
Florida,  Orlando  Division,  201  Federal 
Building,  30  North  Hughey  Avenue, 
Orlando,  Florida  32801,  at  the  Office 
Regional  Counsel,  EPA,  345  Courtland 
Street,  NE.,  Atlanta.  Georgia  30365,  and 
at  the  Offices  of  the  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  room  1535,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  The  proposed 
consent  decree  may  also  be  examined  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  Building  NW.  Washington,  DC 
20004,  202-347-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 


Document  Center.  In  requesting  a  copy, 

please  enclose  a  check  in  the  amount  of 

$12.75  (25  cents  per  page  reproduction 

costs)  payable  to  Consent  Decree 

Library. 

Bairy  M.  Hartman, 

Acting  Assistant  Attorney  General, 

En  vironment  and  Natural  Resource  Division. 

(PR  Doc.  91-27311  Filed  11-13-«1;  8:45  amj 
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Lodging  a  Final  Judgment  by  Conaant 
Purauant  to  the  Raaourca 
Conaervation  and  Racovary  Act 

Notice  is  hereby  given  that  on 
October  30, 1991,  a  proposed  consent 
decree  in  United  States  v.  Sterling 
Casket  Hardware  Company  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Virginia,  The 
decree  pertains  to  alleged  violations  of 
the  Resource  Conservation  and 
Recovery  Act  ("RCRA")  by  Sterling 
Casket  Hardware  Company  in 
Abingdon,  Virginia,  regarding  the 
closure  of  impoundments  which  were 
used  to  store  hazardous  waste  from  the 
electroplating  process  and  for  failure  to 
comply  with  a  1985  Consent  Order. 

The  proposed  consent  decree  requires 
Sterling  Casket  Hardware  Company  to 
certify  closure  of  the  subject 
impoundments  in  accordance  with  an 
approved  closure  plan,  continue  post- 
closure  ground  water  monitoring  and 
comply  with  all  applicable  Virginia 
Department  of  Waste  Management  and 
EPA  regulations  concerning  post 
closure,  as  well  as  pay  civil  penalty  of 
$5,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC,  20530,  and  should  refer 
to  United  States  v.  Sterling  Casket 
Hardware  Company  (W.D.  Va.)  and  DOJ 
Ref.  No.  90-7-1-473.  The  proposed 
consent  decree  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
Western  District  of  Virginia,  room  456, 
Poff  Federal  Building,  210  Franklin  Road. 
SW.,  Roanoke.  VA  24011,  or  at  the 
Office  of  the  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building.  Philadelphia,  PA  19107.  A  copy 
of  the  proposed  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  Building,  NW.. 
Box  1097.  Washington,  DC  20004  (202) 
347-2072.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 


person  or  by  mail  from  the 

Environmental  Enforcement  Section 

Document  Center.  In  requesting  a  copy- 

please  enclose  a  check  in  the  amount  of 

$5.25  (25  cents  per  page  reproduction 

costs)  payable  to  "Consent  Decree 

Ubrary". 

lohn  C.  Ciudsn, 

Chief,  Environmental  Enforcement  Section, 

En  vironmental  and  Natural  Resources 

Division. 

(FR  Doc.  91-27312  Filed  11-13-41;  8:45  am) 
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Antitruat  Diviaion 

Notica  Purauant  to  tha  National 
Cooparatlva  Raaaarch  Act  of  1964— 
Patrotachnical  Opan  Software 
Corporation  Joint  Raaaarcfi  and 
Davaiopmant  Vantura 

Notice  is  hereby  given  that,  on 
October  21. 1991,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301.  et 
seq.  ("the  Act"),  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
flled  written  notiHcations 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
nied  for  the  purpose  of  invoking  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically,  the  notification  stated 
that  the  following  additional  parties 
have  become  new,  non-voting  members 
of  POSC: 
Kestrel  Data  Management  Inc..  5249 

Glenmont.  Houston,  TX  77081. 
Integrated  Computer  Solutions,  Inc.,  201 

Broadway,  Cambridge,  MA  02139. 
Sysdrill  Ltd.,  Wood  Offshore  Centre, 

Greenbank  Crescent,  Aberdeen  ABl 

4BG.  United  Kingdom. 
Conoco  Inc.,  600  North  Dairy  Ashford, 

Houston.  TX  77079. 
International  Business  Machines 

Corporation.  1505  LBJ  Freeway. 

Dallas.  TX  75234. 
Den  norske  stats  oljeselskap  a.s 

(STATOIL).  P.O.  Box  300,  N-4001 

STAVANGER,  Norway. 
Corelis  S.A..  51.  Rue  Salvador  Allende, 

92027  Nanterre  Cedex.  France. 
Petroleum  Exploration  Computer 

Consultants  Ltd.,  Medway  House, 

Lower  Road,  Forest  Row,  East  Sussex, 

RH18  SHE  England. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14. 1991,  POSC  filed 
simultaneously  with  the  Attorney 


Federal  Register  /  Vol.  56,  No.  220  /  Thursday,  November  14,  1991  /  Notices 


57903 


General  and  the  Federal  Trade 
Commission  its  original  notifications 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  February  7, 
1991  (56  FR  5021). 

On  April  12. 1991,  POSC  filed 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  notifications  of  the  addition 
of  members  pursuant  to  section  e(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  7. 1991  (56  FR  21176). 

On  July  19. 1991.  POSC  filed 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  notifications  of  the  addition 
of  members  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  13, 1991  (56  FR  38405). 
loseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  91-27313  Filed  11-13-91:  8:45  am] 
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Notice  Purauant  to  the  National 
Cooperative  Reaearcti  Act  of  1984— 
Portland  Cement  Aaaociatlon    ' 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  ("PCA") 
has  filed  written  notificaitons 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  October  15, 1991, 
disclosing  that  there  have  been  changes 
in  the  membership  of  PCA.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

Essex  Cement  Company  (of  Port 
Newark.  New  Jersey)  has  beome  a 
member,  and  Davenport  Cement 
Company  (of  Davenport,  Iowa),  Missouri 
Cement  Company  (of  Davenport,  Iowa), 
and  RMC  Lonestar  (of  Pleasanton. 
California)  are  no  longer  members. 
South  Dakota  (of  Rapid  City.  South 
Dakota)  is  now  known  as  Dacotah 
Cement.  ABB  Raymond  (of  Lisle. 
Illinois)  and  Allis  Mineral  Systems  (of 
Milwaukee.  Wisconsin)  have  been 
added  to  the  list  of  Participating 
Associates.  Boliden-Allis,  Inc.,  (of 
Milwaukee.  Wisconsin)  and  C-E 
Raymond  (of  Lisle,  Illinois)  have  been 
deleted  from  the  list  of  Participating 
Associates. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  PCA. 

On  January  7, 1965,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  February  5, 

1985,  50  FR  5015.  On  March  14, 1985, 
August  13, 1985,  January  3, 1986, 
February  14, 1986,  May  30. 1986,  July  10. 

1986,  December  31. 1986,  February  3, 

1987,  April  17, 1987,  June  3. 1987.  July  29. 
1987.  August  6, 1987.  October  9, 1987, 
February  la  1988,  March  9, 1986.  March 

11. 1988.  July  7. 1988.  August  9. 1988, 
August  23. 1988,  January  23. 1989. 
February  24, 1989,  March  13, 1989.  May 

25. 1989.  July  20, 1989.  August  24, 1989.     . 
September  25, 1989,  December  14, 1989. 
January  31. 1990.  May  29, 1990.  July  15. 

1990,  December  18, 1990,  January  31, 

1991.  and  May  28. 1991.  PCA  filed 
additional  written  notifications.  The 
Department  published  notices  in  the 
Federal  Register  in  response  to  these 
additonal  notifications  on  April  10, 1985, 
(50  FR  14175),  September  16, 1985  (50  FR 
37594),  November  15, 1985  (50  FR  47292), 
December  24, 1985  (50  FR  52568), 
February  4, 1986  (51  FR  4440),  March  12, 

1986  (51  FR  6573),  June  27, 1986  (51  FR 
23479),  August  14, 1986  (51  FR  29173). 
February  3, 1987  (52  FR  3356),  March  4. 

1987  (52  FR  6635).  May  14. 1987  (52  FR 
18295),  July  10, 1987  (52  FR  26103), 
August  26, 1987  (52  FR  32185),  November 
17, 1987  (52  TR  43953),  March  28, 1988  (53 
FR  9999),  August  4, 1986  (53  FR  29397), 
September  15, 1988  (53  FR  35935), 
September  28, 1988  (53  FR  37883). 
February  23. 1989  (54  FR  7894),  March 

20. 1989  (54  FR  11455).  April  25. 1989  (54 
FR  17835).  June  28. 1989  (54  FR  27220). 
August  23. 1989  (54  FR  35092). 
September  11, 1989  (54  FR  37513), 
October  20. 1989  (54  FR  43146),  February 
1, 1990  (55  FR  3497),  March  7, 1990  (55 
FR  8204),  July  3, 1990  (55  FR  27518),  July 

19. 1990  (FR  29432),  January  25, 1991  (56 
FR  2950).  March  15. 1991  (56  FR  11274). 
and  July  1. 1991  (56  FR  29977). 
respectively. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  91-27314  Filed  11-13-91:  8:45  am) 
BILUNO  COM  441»>«1-«i 


Purauant  to  the  National  Cooperative 
Reaearch  Act  of  1984- Spray  Drift 
Taak  Force 

'   Notice  is  hereby  given  that,  on 
October  11, 1991,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  Spray  Drift  Task 


Force  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
membership  of  the  parties  to  the  Spray 
Drift  Task  Force  Joint  Data  Development 
Agreement.  The  notification  was  filed 
for  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  The 
change  consists  of  the  addition  of  the 
following  party  to  the  Spray  Drift  Task 
Force. 

Micro-Flo  Company,  Located  in 
Lakeland,  Florida 

No  other  changes  have  been  made  in 
either  the  membership,  the  objectives  or 
the  planned  activities  of  the  venture. 

On  May  15, 1990,  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  ("the 
Department ")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  July  5. 1990.  at  55  FR  27701. 
On  July  16. 1990.  September  17. 1990. 
April  1, 1991,  and  July  23, 1991,  the  Spray 
Drift  Task  Force  filed  additional  written 
notifications.  The  Department  of  Justice 
published  notices  in  the  Federal  Register 
in  response  to  these  additional 
notifications  on  August  22. 1990  at  55  FR 
34357,  October  18, 1990  at  55  FR  42281. 
April  24. 1991  at  56  FR  18837,  and  August 
29, 1991  at  56  FR  42759,  respectively. 
Joaeph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-27315  Filed  11-13-91:  &-45  am) 

MJJNO  COM  44W-01-M 


Purauant  to  the  National  Cooperattve 
Reaearch  Act  of  1984— Vehlde 
Recycling  Partnerahip 

Notice  is  hereby  given  that,  on 
October  2, 1991,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984. 15  U.S.C.  4301  et  seq.  ( "the 
Act"),  the  Vehicle  Recycling  Partnership 
("Partnership")  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Partnership  and  (2) 
the  Partnership's  nature  and  objectives. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  potential  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  Partnership  and  its 
general  area  of  planning  activities  are 
given  below. 
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The  current  members  to  the 
Partnership  are:  Chryaier  Corporation; 
Ford  Motor  Company;  and  General 
Motors  Corporation. 

The  parties  hitend  to  identify 
opportunities  for  joining  aspects  of  their 
independent  research  and  development 
efforts  pertaining  to  recycling,  reuse  and 
disposal  of  motor  vehicles  and  of  motor 
vehicle  components.  The  obiectives  are 
to  avoid  inefficient  duplication  of  effort 
and  expense,  improve  general  scientific 
knowledge  in  this  area  by  answering 
fundamental  questions,  and  accelerate 
the  development  of  pertinent 
technology.  To  meet  these  objectives, 
the  Partnership  will  collect,  exchange 
and  analyze  research  information 
regarding  recycling,  reuse  and  disposal 
of  motor  vehicles  and  motor  vehicle 
components;  conduct  tests  and  develop 
basic  engineering  techniques  for  use  in 
proof  of  theories  and  concepts  in  the 
relevant  topics;  interact  with  domestic 
or  international  entities  involved  in 
other  issues  of  recycling  research;  begin 
the  development  of  non-binding 
recycling,  reuse  and  disposal  guidelines 
for  vehicle  and  component  design  and 
material  selection;  and  perform  further 
acts  allowed  by  the  National 
Cooperative  Research  Act  that  would 
advance  the  Partnership's  objectives  in 
this  area.  The  parties  intend  to  file 
additional  written  notification  disclosing 
all  changes  in  membership  of  this 
project. 

|as«ph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  91-27318  Filed  11-15-91:  8:45  amj 
MUJMG  COOC  44ie-01-« 


NUCLEAR  REGULATORY 
COyillSSION 

[Docket  No.  50-289] 

GPU  Nuclear  Corporation; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
the  provisions  of:  (1)  10  CFR  50.46, 
which  requires  the  calculation  of 
emergency  core  cooling  system  (ECCS) 
performance  for  reactors  with  Zircaloy 
clad  fuel;  (2)  10  CFR  50.44.  which  gives 
requirements  to  control  the  hydrogen 
generated  by  Zircaloy  clad  fuel  after  a 
postulated  loss-of-coolant-accident 
(LOCA);  and  (3)  appendix  K  to  10  CFR 
part  SO,  which  presumes  the  use  of 
Zircaloy  fuel  when  doing  calculations 
for  energy  release,  cladding  oxidation 
and  hydrogen  generation  after  a 
postulated  LOCA,  to  GPU  Nuclear 


Corporation,  the  licensee  for  Three  Mile 
Island  Nuclear  Generating  Station,  Unit 
No.  1  (TMI-1),  located  in  Dauphin 
County.  PA. 

Environmaolal  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow  the 

licensee  to  use  fuel  assemblies  whose 
cladding  composition  falls  outside  the 
definition  of  Zircaloy  in  the  cited 
regulations.  Two  of  these  assemblies 
(lead  test  assemblies]  would  be  loaded 
into  the  TMI-1  reactor  core  during  the 
refueling  outage  in  the  fall  of  1991. 

The  licensee  informed  the  NRC  of  its 
intention  to  install  these  special 
assemblies  during  a  meeting  on  January 
18, 1991.  The  exemption  is  being 
undertaken  on  the  Commission's  own 
initiative. 

The  Need  for  the  Proposed  Action 

The  exemption  under  consideration  is 
needed  because  10  CFR  50.46(a)(l)(i) 
and  appendix  K  to  10  CFR  part  50 
require  the  demonstration  of  adequate 
ECCS  performance  for  light-water 
reactors  that  contain  fuel  consisting  of 
uranium  oxide  pellets  enclosed  in 
Zircaloy  tubes;  furthermore.  10  CFR 
50.44(a)  addresses  requirements  to 
control  hydrogen  generated  by  Zircaloy 
fuel  after  a  postulated  LOCA.  Since 
some  of  the  cladding  the  licensee 
proposed  to  use  in  these  lead  test 
assemblies  falls  outside  the  defmition  of 
Zircaloy,  the  Commission,  on  its  own 
initiative,  took  into  consideration 
exemptions  from  10  CFR  50.44, 10  CFR 
50.46,  and  appendix  K  to  10  CFR  part  50. 
The  Commission  believes  that  special 
circumstances  exist  since  application  of 
the  rule  in  this  case  would  not  achieve 
the  underlying  purpose  of  the  rule  for 
those  test  assemblies.  The  underlying 
purpose  of  10  CFR  50.46  and  appendix  K 
to  10  CFR  part  50  is  to  establish 
requirements  for  emergency  core  cooling 
systems.  The  underlying  purpose  of  10 
CFR  50.44  is  to  control  hydrogen 
generated  by  the  metal/water  reaction 
after  a  postulated  LOCA,  regardless  of 
whether  that  metal  is  Zircaloy  or  Zirlo. 
The  licensee  has  addressed  the  safety 
impact  of  installing  these  assemblies 
under  the  provisions  of  19  CFR  50.59. 
The  staff  has  evaluated  use  of  Zirlo  in 
its  Safety  Evaluations  regarding 
Westinghouse  Topical  Report  WCAP- 
12610  dated  July  1, 1991,  and  October  0. 
1991.  These  evaluations  concluded  that 
facilities  can  continue  to  comply  with 
the  purpose  of  the  appropriate 
regulations  with  Zirlo  clad  fuel. 
Therefore,  the  underlying  purpose  of  the 
rule  has  been  fulfilled. 


Environmental  Impacts  of  the  Proposed 
Action 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
exemption  tmder  consideration  involves 
features  located  entirely  within  the 
restricted  area  as  defmed  in  10  CFR  part 
20.  It  does  not  affect  the  potential  for 
radiological  accidents  and  does  not 
affect  radiological  plant  eHluents.  The 
test  fuel  assemblies  meet  the  same 
design  bases  as  the  fuel  that  is  currently 
in  the  reactor.  No  safety  limits  have 
been  changed  or  setpoints  altered  as  a 
result  of  the  use  of  these  assemblies. 
The  FSAR  analyses  are  bounding  for  the 
test  assemblies,  as  well  as  for  the  rest  of 
the  core.  The  advanced  zirconium-based 
alloys  have  been  shown  through  testing 
to  perform  satisfactorily  under 
conditions  representative  of  a  reactor 
environment  and  the  material  properties 
of  Zirlo  and  Zircaloy  are  very  similar. 
The  exemption  under  consideration, 
therefore,  does  not  affect  the 
consequences  of  radiological  accidents; 
consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
exemption. 

With  regard  to  the  potential 
environmental  impact  associated  with 
the  transportation  of  the  Zirlo  clad  fuel 
assemblies,  the  advanced  cladding  has 
no  impact  on  previous  assessments 
determined  in  accordance  with  10  CFR 
51.52. 

With  regard  to  non-radiological 
impacts,  the  exemption  under 
consideration  does  not  affect  non- 
radiological  plant  effluents  and  has  no  ' 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  signiricant  non-radiological 
environmental  impacts  associated  with 
the  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternatives  to  this  exemption  will  have 
either  no  significantly  different 
environmental  impact  or  greater 
environmental  impact.  The  principal 
alternative  would  be  to  not  allow  the 
hcensee  to  install  the  lead  test 
assemblies.  This  would  not  reduce 
environmental  impacts  as  a  result  of 
plant  operations  and  would  have  no 
regulatory  technical  basis. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  "Pinal  Environmental  Statement 
Related  to  the  Operation  of  Three  Mile 
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Island  Nuclear  Station,  Units  1  and  2," 
dated  December  1972. 

Agencies  and  Persons  Consulted 

The  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  exemption  under 
consideration. 

Based  on  the  foregoing  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Dated  at  Rockville,  Maryland  this  7th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  F.  Stolz. 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — I/II,  Off  ice  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  91-27376  Filed  11-13-«1;  8:45  am] 

BNXMO  COOE  79fO-01-M 


(Docket  Nos.  030-00883;  030-06991;  030- 
00356;  070-00343;  License  Nos.  29-05218- 
28;  29-05218-29;  29-05218-30;  SNM-314; 
EA  No.  91-0701 

Rutgers  University;  Order  imposing 
Civil  Monetary  Penalty 

I 

In  the  Matter  of  Rutgers  University,  New 
Brunswick,  New  Jersey  06903. 

Rutgers  University  (Licensee)  is  the 
holder  of  Byproduct  Material  Licenses 
Nos.  2»-0521&-2a,  29-05216-29,  29- 
05216-30  and  Special  Nuclear  Material 
License  No.  314  last  renewed  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  on  January  18, 1990; 
February  13, 1987;  March  20, 1990;  and 
January  3, 1990,  respectively.  The 
licenses,  in  accordance  with  the 
conditions  specified  therein,  authorize 
the  Licensee  to  use  byproduct  materials 
for  research  and  development, 
calibration  of  instruments,  and  in 
gauging  devices;  for  irradiation  studies; 
for  storage  only  of  a  cobalt-60 
irradiation  source;  and  for  calibration  of 
instruments  and  research  and 
development  using  special  nuclear 
materials. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  during  May  21- 
24, 1991.  The  results  of  the  inspection 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 


Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  July  1, 1991.  The  Notice 
states  the  nature  of  the  violations,  the 
provision  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations.  The  Licensee  responded 
to  the  Notice  in  two  letters  both  dated 
July  29, 1991.  In  its  response,  the 
Licensee  denied  Violations  A.  C  D.2, 
D.4  in  part,  D.5,  and  G,  and  example  E.l 
of  Violation  E.  The  Licensee  also  stated 
that  with  respect  to  Violation  F,  it  was 
unable  to  verify  compliance.  In  addition, 
the  Licensee  protested  the  classification 
of  the  violations  in  the  aggregate  at 
Severity  Level  III  and  requested  that  the 
civil  penalty,  which  was  assessed 
equally  among  the  eleven  violations,  be 
withdrawn. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations,  with  the  exception  of 
Violation  C  and  example  E.1  of 
Violation  E,  occurred  as  stated;  that  the 
penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
mitigated  by  $715  based  on  the 
withdrawal  of  Violation  C  and  example 
E.l  of  Violation  E.;  and  that  a  civil 
penalty  of  $5,535  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  //  is  hereby 
ordered  That: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $5,535  within  30  days  of  the 
date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director.  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
I.  475  Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406. 


If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
A,  D.2,  D.4,  D.5,  F  and  G  in  the  Notice 
referenced  in  Section  II  above,  and 

(b)  Whether,  on  the  basis  of  these 
violations  and  the  violations  admitted 
by  the  Licensee,  this  Order  should  be 
sustained. 

Dated  at  Rock\/ille.  Maryland  this  5th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission 
Hugh  L  Thompson,  ]t„ 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix — Evaluations  and  Conclusion 

On  July  1, 1991.  a  Notice  of  Violation 
end  Proposed  Imposition  of  Civil 
Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection.  Rutgers  University  (licensee) 
responded  to  the  Notice  on  July  29, 1991. 
The  licensee  denied  Violations  A,  C, 
D.2,  D.4  in  part  D.5.  and  G,  and  example 
E.l  of  Violation  E.  The  licensee  also' 
protested  classification  of  the  violations 
in  the  aggregate  at  Severity  Level  III, 
and  requested  that  the  civil  penalty  be 
withdrawn.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's 
requests  are  as  follows: 

Restatement  of  Violation  A 

10  CFR  20.207(a)  requires  that  licensed 
material  stored  in  an  unrestricted  area 
be  secured  against  unauthorized 
removal  from  the  place  of  storage.  10 
CFR  20.207(b)  requires  that  licensed 
materials  in  an  unrestricted  area  and 
not  in  storage  be  under  constant 
surveillance  and  immediate  control  of 
the  licensee.  As  defined  in  10  CFR 
20.3(a)(17).  an  unrestricted  area  is  any 
area  access  to  which  is  not  controlled 
by  the  licensee  for  the  purpose  of 
protection  of  individuals  from  exposure 
to  radiation  and  radioactive  materials. 

Contrary  to  the  above,  at  various 
times  between  May  21-24, 1991, 
quantities  of  licensed  material  stored  in 
numerous  unrestricted  areas  were  not 
secured  against  unauthorized  removal 
and  were  not  under  constant 
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surveillance  and  immediate  control  of 
the  licensee.  The  specific  cases  of 
unsecured  material  consisted  of: 

1.  Special  Nuclear  Material  (consisting 
of  uranium  235  (U-235)  as  1  gram  of 
uranium  oxide)  located  in  an 
unrestricted  area  of  the  Wright-Reiman 
Building.  Laboratory  No.  288.  Chemistry 
Department.  Busch  Campus; 

2.  Undetermined  amounts  of  licensed 
materials  located  in  numerous  research 
laboratories  on  the  Busch,  Kilmer,  and 
Cook  Campuses,  unrestricted  areas: 

3.  An  unknown  quantity  of  Ucensed 
material  in  a  refrigerator  located  in  a 
corridor  outside  Laboratory  No.  513, 
Pharmacy  Department,  Busch  Campus, 
an  unrestricted  area:  and 

4.  An  unknown  quantity  of  licensed 
material  located  in  two  55-galIon  barrels 
on  the  REHS  loading  dock,  an 
unrestricted  area. 

Summary  of  Licensee  Response 

The  licensee  denies  all  four  examples 
of  this  violation.  With  respect  to  the  first 
two  examples  of  the  violation,  the 
licensee  states  that  it  considers  these 
laboratories  to  be  restricted  areas  in 
accordance  with  10  CFR  20.3(a)(14) 
because:  (1)  The  campus  is  isolated  from 
urban  areas,  (2)  warnings  are  posted  on 
the  laboratory  door,  (3)  training  of 
employees  warn  against  entry  or  work 
in  laboratories  without  clearance  from 
the  Radiation  and  Environmental  Health 
and  Safety  (REHS)  organization  or  the 
laboratory  (lab)  user,  and  (4)  it  would 
take  malicious  intent  to  become  exposed 
to  radioisotopes.  The  licensee  states 
that  security  of  radioisotopes  inside 
restricted  areas  is  emphasized  during 
the  training  sessions,  and  this  is  further 
scrutinized  by  the  Health/Safety 
SpeciaUsts.  who  conduct  inspections  in 
ail  University  labs,  not  just  those  labs 
using  radioisotopes  or  other  licensed 
material.  The  licensee  contends  that 
these  factors  provide  for  control  of 
access  to  these  labs  (and  other  labs)  for 
purposes  of  protection  of  individuals 
from  exposure  to  radiation  and 
radioactive  materials.  With  respect  to 
the  third  example  of  the  violation,  the 
licensee  also  considers  this  corridor  to 
be  a  restricted  area. 

With  respect  to  the  fourth  example  of 
this  violation,  the  licensee  states  that 
barrels  were  mislabeled  and  did  not 
contain  radioactive  material  and  the 
contents  were  below  the  concentration 
defmed  by  the  NRC  Regulation  as  being 
licensable. 

NRC  Evaluation  of  Licensee  Response 

With  respect  to  the  first  two  examples 
of  the  violation,  the  NRC  disagrees  with 
the  statements  in  the  licensee's  response 
that  Laboratory  No.  288,  Chemistry 


Department.  Busch  Campus,  which 
contained  special  nuclear  material 
(Uranium-235).  as  well  as  other 
numerous  research  laboratories 
containing  licensed  materials  on  the 
Busch,  Kilmer  and  Cook  campuses,  were 
restricted  areas  on  the  dates  of  the 
inspection.  As  described  in  10  CFR 
20.3(a)(14].  a  restricted  area  is  any  area 
access  to  which  is  controlled  by  the 
licensee  for  purposes  of  protection  of 
individuals  from  exposure  to  radiation 
and  radioactive  materials.  In  the  cases 
described  in  this  violation,  access  to  the 
areas  was  not  controlled  on  the  dates  of 
the  inspection.  Although  the  licensee 
argues  that  in  the  case  of  Laboratory 
(lab)  288.  the  lab  is  isolated  from  urban 
areas,  that  isolation  does  not  provide 
control  of  access  to  the  area.  In  addition, 
the  fact  that  the  laboratory  doors  were 
posted  does  not  provide  access  control 
to  the  area:  rather,  it  only  provides  a 
warning.  Finally,  the  licensee's 
statement  that  it  would  take  malicious 
intent  to  become  exposed  to 
radioisotopes  does  not  lessen  the  fact 
that  access  to  the  area  was  not 
controlled. 

When  laboratory  doors  are  not  locked 
or  positive  access  control  is  not 
otherwise  maintained,  and  radioactive 
materials  are  stored  in  a  hood  or  within 
an  unlocked  room  in  the  lab.  that  area  is 
considered  unrestricted.  With  respect  to 
Example  1  of  this  violation,  the 
inspectors  gained  access  to  this  area 
through  an  unsecured  door  and  were  not 
challenged  by  a  student  in  the  lab.  The 
student  had  no  knowledge  of  hazards  in 
the  area  or  that  radioactive  materials 
were  located  in  the  hood  and  in  another 
unlocked  room  within  the  laboratory. 
With  respect  to  Example  2  of  the 
violation,  doors  to  laboratories 
containing  radioactive  material  were 
open  and  unlocked,  and  no  individuals 
were  present  in  the  area  to  provide 
constant  surveillance  or  immediate 
control  of  radioactive  material  that  was 
not  in  storage  or  not  sec\ired.  With 
respect  to  Example  3  of  the  violation. 
the  access  to  the  hallway  in  which  the 
unlocked  refrigerator  containing 
hcensed  material  was  stored,  was  not 
controlled  by  any  means. 

With  respect  to  Example  4  of  the 
violation,  the  licensee  provides 
conflicting  information  as  to  the 
contents  of  the  barrels.  On  the  one  hand. 
the  licensee  states  that  the  barrels 
contained  no  radioactive  materials.  On 
the  other  hand,  the  licensee  implies  that 
radioactive  material  was  present  in  the 
barrels  but,  quoting  the  licensee,  'i>elow 
the  concentration  defined  by  the  NRC 
Regulation  as  being  licensable." 
Contrary  to  the  licensee's  assertion, 
material  that  has  been  received  under     ' 


an  NRC  Ucense  remains  licensed 
material  until  it  has  been  transferred  or 
disposed  of  in  accordance  with  NRC 
regulations.  Without  further  information 
as  to  the  exact  nature  of  the  material, 
and  based  on  the  labeling  of  the  barrels, 
the  NRC  finds  no  basis  for  retraction  of 
this  example  of  the  violation. 

Based  on  the  above,  the  licensee  has 
not  provided  sufficient  information  to 
withdraw  any  examples  of  Violation  A. 
Therefore.  NRC  maintains  that  the 
violation  occurred  as  stated  in  the 
Notice. 

Restatement  of  Violation  C 

10  CFR  19.12  requires,  in  part,  that  all 
individuals  working  in  a  restricted  area 
be  instructed  in  the  precautions  or 
procedures  to  minimize  exposure  to 
radioactive  materials,  in  the  purposes 
and  functions  of  protective  devices 
employed,  and  in  applicable  provisions 
of  the  Commission's  regulations  anH 
licenses. 

Contrary  to  the  above,  as  of  May  21, 
1991.  an  individual  woridng  in 
Laboratory  288.  Chemistry  Department. 
Busch  Campus,  a  restricted  area,  had 
not  been  instructed  in  the  applicable 
provisions  of  the  Commission's 
regulations  and  conditions  of  the 
license. 

Summary  of  Licensee  Response 

The  licensee  denies  this  violation, 
stating  that  the  person  identified  in  the 
inspection  report  has  never  used 
radioactive  isotopes  or  special  nuclear 
materials.  The  licensee  noted  that  the 
individual  did  attend  a  Radiation  Safety 
Orientation  session  on  June  4, 1991. 

NRC  Evaluation  of  Licensee  Responsa 

After  further  evaluation  of  this 
violation,  the  NRC  is  withdrawing  this 
violation  because  Lab  288  was  an 
imrestricted  area  based  on  example  1  ot 
Violation  A.  The  NRC  notes,  however, 
that  10  CFR  19.12  requires  instruction  of 
all  workers  who  are  working  in  or 
frequenting  a  restricted  area,  whether 
they  use  licensed  materials  or  not.  Thus, 
if  the  individual  had  actually  worked  in 
or  frequented  a  restricted  area  without 
appropriate  training,  the  citation  would 
have  been  valid.  Since  the  civil  penalty 
was  assessed  equally  among  11 
violations.  NRC  is  reducing  the  civil 
penalty  by  l/ll  or  $570  based  on  the 
withdrawal  of  Violation  C. 

Restatement  of  Violation  D.2 

Condition  15  of  License  No.  SNM-314 
and  Condition  24  of  Ucense  No.  29- 
05218-28  require,  in  part,  that  licensed 
material  be  possessed  and  used  in 
accordance  with  the  statements. 


representations,  and  procedures 
contained  in  a  letter  dated  July  11, 1989. 
and  its  enclosed  Radiation  Safety  Guide, 
Seventh  Edition.  July  1989  (Guide). 

Appendix  4  of  this  Guide,  requires,  in 
part,  that  an  Authoree  (authorized  user) 
comply  with  the  specific  conditions  and 
limitations  of  his/her  authorization. 

Appendix  4  Item  5  of  this  Guide, 
states,  in  part,  that  each  user  should 
maintain  a  radioisotope  log  to  record  the 
receipt,  use,  and  disposal  of  all 
radioisotopes  he  receives,  and  requires 
that  REHS  keep  other  records  required 
by  federal  and  state  law. 
Contrary  to  the  above, 

a.  On  May  21. 1991.  the  Authoree  of 
Authorization  No.  1222.  which  limits  the 
possession  of  iodine-125  (1-125)  to  20 
millicuries  at  any  one  time,  did  not 
comply  with  the  limitations  of  his 
authorization,  in  that  the  amount  of  I- 
125  on  hand  exceeded  20  millicuries. 
Specifically,  records  indicated  that 
during  April  1991.  the  Authoree 
possessed  25.9  millicuries  of  1-125,  and 
had  received  three.  10  millicurie  orders 
of  1-125  during  April  1991:  and 

b.  as  of  May  21-24, 1991,  computer 
records  of  receipt,  transfer  and  disposal 
of  radioisotopes  maintained  by  REHS 
indicated  that  several  other  Authorees 
had  materials  on  hand  that  exceeded  the 
limits  uf  their  specific  authorizations. 
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Summary  of  Licensee  Response 

The  licensee  denies  both  examples  of 
Violation  D.2. 

With  respect  to  the  first  example,  the 
licensee  indicates  that  its  computer 
records  indicated  an  over-possession 
that,  in  fact,  did  not  exist.  The  hcensee 
states  that  the  activity  possessed  by  the 
authoree  at  the  time  of  the  inspection 
was  within  authorized  limits  due  to  the 
fact  that  the  waste  records  had  not  been 
entered  into  the  program  and  thus 
subtracted  from  the  total  inventory.  The 
licensee  also  states  that  the  authoree 
had  ordered  three  shipments  of  10  mCi 
of  1-125.  and  REHS  computer  records 
indicated  these  had  been  delivered; 
however,  in  fact,  two  of  these  deliveries 
contained  no  activity.  The  licensee 
states  that  its  computer  records  had  not 
been  updated  to  reflect  the  appropriate 
activity  in  the  laboratory. 

With  respect  to  the  second  example  of 
the  violation,  the  Ucensee  states  that  in 
these  cases,  its  computer  records  are 
used  only  as  an  internal  control 
procedure.  The  licensee  maintains  that 
at  the  time  of  the  inspection,  its 
procedure  was  to  not  deliver 
radioisotopes  to  an  authoree  if  the 
delivery  would  create  possession  above 
authorized  limits,  unless  the  authoree 
was  contacted  and  advised  the  REHS 
that  REHS'  computer  record  was 


inaccurate  or  unless  REHS  had  received 
a  written  request  and  had  agreed  to 
increase  the  authorization  limit  before 
delivery. 

NRC  Evaluation  of  Licensee  Response 

With  respect  to  the  first  example 
(D.2.a)  of  the  violation,  the  inspectors 
found  that  one  Authoree.  who  was 
authorized  to  possess  20  millicuries  of 
iodine-125.  had  25.9  millicuries  of  iodine- 
125  on  hand  as  of  April  1, 1991.  The 
licensee  has  provided  no  specific 
information,  such  as  the  Authoree's 
records  of  receipt,  use  and  disposal,  to 
refute  this  finding.  Concerning  the  three 
subsequent  shipments  of  10  millicuries 
each  of  iodine-125  to  the  authoree  during 
April  1991,  NRC  has  verified  the 
licensee's  statement  that  two  of  these 
deliveries,  in  fact,  contained  no  activity. 
However,  this  does  not  change  the  fact 
that  the  Authoree  was  in  excess  of  his 
possession  limit  before  any  of  the  three 
shipments  occurred.  In  the  absence  of 
records  to  the  contrary.  NRC  considers 
this  to  be  a  valid  example. 

With  respect  to  the  second  example 
(D.2.b)  of  this  violation,  the  licensee's 
computer  records  indicated  that  other 
Authorees  also  exceeded  their 
possession  limits.  For  example,  as  noted 
in  the  inspection  report.  Authoree  No. 
1443  was  authorized  to  p>osses8  20 
millicuries  of  tritium  (H-3).  but  ordered 
and  received  25  millicuries  of  H-3.  The 
inspectors  verified  that  this  example 
involved  actual  physical  possession  of 
25  millicuries  of  H-3  on  the  part  of  the 
Authoree.  Further,  the  licensee  has 
provided  no  specific  information,  such 
as  the  Authoree's  records  of  receipt,  use, 
and  disposal,  to  refute  this  finding. 
Therefore.  NRC  considers  this  to  be  a 
valid  example. 

Restatement  of  Violation  D.4 

Condition  15  of  License  No.  SNM-314 
and  Condition  24  of  License  No.  29- 
05218-28  require,  in  part,  that  licensed 
material  be  possessed  and  used  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  a  letter  dated  July  11. 1989, 
and  its  enclosed  Radiation  Safety  Guide. 
Seventh  Edition.  July  1989  (Guide). 

Appendix  4  of  this  Guide  requires,  in 
part,  that  an  Authoree  comply  with  the 
procedures  and  practices  outlined  in  this 
appendix. 

Appendix  4,  Item  12,  of  this  Guide 
lists  the  "Rules  for  Working  with 
Radioactive  Materials,"  i.e.,  routine 
procedures. 

Rule  1  stales  that  eating,  drinking, 
smoking,  or  using  cosmetics  is  not 
permitted  in  laboratories  using 
radioactive  materials. 


Rule  4  states  titat  personnel  al«vays 
use  rubber  or  plastic  gloves  when 
handling  radioisotopes,  and  that  lab 
coats  shall  be  worn  in  the  laboratory 
and  left  in  the  laboratory. 

Rule  13  states  that  personnel  never 
keep  or  store  beverages  or  foods  in 
Radioisotope  labs,  especially  in 
refrigerators  or  freezers  with  ' 

radioisotopes. 

Contrary  to  the  above,  during  May  21- 
24. 1991,  evidence  of  eating  and  drinking 
was  observed  in  numerous  laboratories 
using  radioactive  materials  (the 
evidence  included  the  presence  of  a 
coffee  maker,  food  and  soda  cans); 
evidence  of  smoking  (namely,  cigarette 
packs,  and  trays  with  cigarette  butts  and 
ashes)  was  observed  in  one  laboratory 
in  Building  4127.  REHS  Department. 
Kilmer  Campus;  the  majority  of  the 
persons  observed  working  in  these 
laboratories  were  not  wearing  lab  coats; 
and  refrigerators  containing  radioactive 
material  in  several  of  these  posted 
laboratories  also  contained  food  or 
beverages. 

This  is  a  repeat  violation  with  respect 
to  Rule  1.  I 

Summary  of  Licensee  Response 

The  licensee  admits  the  violation  as  it 
applies  to  Rule  13.  but  denies  those 
aspects  of  the  violation  as  they  apply  to 
Rule  1  and  Rule  4. 

With  respect  to  Rule  1.  the  licensee 
states  that  no  one  was  observed  eating, 
drinking,  smoking  or  using  cosmetics  in 
the  laboratory.  The  licensee  notes, 
however,  that  action  is  being  taken  to 
eliminate  the  circumstances  that  may 
indicate  that  the  above  activities  took 
place,  including  (1)  increased  emphasis 
on  the  prohibition  of  eating,  drinking, 
and  smoking  in  laboratories  in  future 
Radiation  Notes  issued  to  all  authorees 
throughout  the  year.  (2)  more  frequent 
inspections  by  our  Health/Safety 
Specialists,  and  (3)  greater  emphasis 
during  training  sessions.  With  respect  to 
Rule  4.  the  licensee  indicates  that  many 
people  do  not  wear  lab  coats  in 
radioisotope  laboratories,  contending 
that  the  Radiation  Safety  Officer  never 
intended  to  require  that  all  radioisotope    ' 
workers  use  laboratory  coats:  rather,  it 
was  intended  to  require  that  where 
laboratory  coats  were  worn,  they  should 
not  be  worn  outside  the  laboratory. 

NRC  Evaluation  of  Licensee  Response 

As  to  Rule  1,  the  NRC  agrees  with  the 
licensee's  statement  that  no  one  was 
observed  eating,  drinking,  or  smoking  in 
laboratories  using  radioactive  materials. 
However.  ph3rstcal  evidence  was 
observed  in  numerous  laboratories, 
including  the  presence  of  a  coffee 
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makei,  food  and  soda  cans,  and  at  least 
two  individuals  admitted  to  the 
inspector  that  they  did  in  fact  eat  in 
these  laboratories.  Therefore,  the  NRC 
has  concluded  that  eating  and  dririking 
in  the  labs  did  occur.  Cigarette 
packages,  and  trays  with  cigarette  butts 
and  ashes  were  found  in  a  laboratory  in 
Building  4127,  REHS  Department.  Kilmer 
Campus  which  indicates  that  smoking 
did  occur. 

As  to  Rule  4,  the  rule  clearly  states 
that  laboratory  coats  shall  be  worn  in 
the  laboratory.  This  rule  is  part  of  the 
conditions  on  which  the  license  was 
granted:  consequently,  the  licensee  may 
not  unilaterally  relax  its  commitment  for 
wearing  laboratory  coats  without 
amendment  of  its  license.  Therefore,  the 
NRC  maintains  this  example  of  the 
violation  occurred  as  stated. 

Restatement  of  Violation  D.5 

Condition  15  of  License  No.  SNM-314 
and  Condition  24  of  License  No.  29- 
05218-28  require,  in  part,  that  licensed 
material  be  possessed  and  used  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  a  letter  dated  July  11, 1989, 
and  its  enclosed  Radiation  Safety  Guide, 
Seventh  Edition,  July  1989  (Guide). 

Section  2.3  of  this  Guide  requires,  in 
part,  that  an  Authoree,  a  person 
permitted  to  use  radiation  at  Rutgers 
University  by  virtue  of  a  written 
authorization,  has  the  primary 
responsibility  for  the  radiation  safety 
associated  with  the  use  of  the  source  of 
radiation,  and  must  also  supervise  the 
use  of  his/her  sources  of  radiation  to 
conform  to  all  safety  conditions  of  his/ 
her  authorization  and  those  of  the 
Guide.  Section  2.4  of  this  Guide  requires 
that  Supervised  Users  (i.e.,  a  user  that  is 
not  specifically  authorized)  use  sources 
of  radiation  only  under  the  supervision 
of  an  Authoree. 

Contrary  to  the  above,  as  of  May  24, 
1991,  an  Authoree  did  not  supervise  an 
individual  using  the  sources  of  radiation 
under  written  Authorization  No.  1422. 
Specifically,  the  Authoree  left  for  a  year 
of  sabbatical  leave  approximately  2 
months  prior  to  the  date  of  the 
inspection,  and  the  individual 
Supervised  User  continued  to  use 
radioisotopes  without  the  Authoree's 
supervision. 

Summary  of  Licensee  Response 

The  licensee  denies  this  violation, 
claiming  that  "supervision"  has  been 
interpreted  differently  by  the  NRC  and 
the  licensee.  The  licensee  does  not 
believe  that  supervision  requires  the 
continual  presence  of  the  authoree  for 
radioisotopes  to  be  used. 


NRC  Evaluation  of  Licensee  Response 

The  NRC  agrees  that  "supervision" 
does  not  require  the  continual  physical 
presence  of  the  Authoree.  However, 
supervisory  responsibility  does  require, 
as  defined  in  the  preamble  to  Appendix 
4  of  the  licensee's  Radiation  Safety 
Guide,  that  the  Authoree  "ascertain  that 
all  persons  who  use  radioisotopes  under 
the  coverage  of  his/her  authorization 
are  supervised,  properly  trained  and 
experienced,  aware  of  the  attendant 
radiation  hazards,  and  observe  the 
procedures  of  this  Guide."  Information 
gathered  from  the  user  in  the  Authoree's 
laboratory  during  the  inspection, 
indicated  that  the  Authoree  left  on 
sabbatical  without  providing  for  any 
supervision  of  the  users  covered  by  his/ 
her  authorization,  and  without  either 
informing  the  RSO,  or  arranging  for 
another  Authoree  to  provide  supervision 
for  his/her  users.  Therefore,  this 
Authoree  could  not  ascertain  that  the 
users  under  his/her  authorization  were 
observing  the  procedures  in  the 
licensee's  Radiation  Safety  Guide.  The 
statements  made  by  the  licensee  in  its 
Radiation  Safety  Manual  define  what 
constitutes  "supervision"  and,  on  this 
basis,  the  NRC  maintains  the  violation 
occurred  as  stated. 

Restatement  of  Violation  E 

10  CFR  71.5(a)  requires  that  each 
Ucensee  who  transports  licensed 
material  outside  the  confines  of  its 
facility  or  delivers  licensed  material  to  a 
carrier  for  transport  comply  with  the 
applicable  requirements  of  the 
regulations  appropriate  to  the  mode  of 
transport  of  the  Department  of 
Transportation  (DOT)  in  49  CFR  parts 
170-189. 

49  CFR  177.817(a)  requires  that  a 
carrier  may  not  transport  a  hazardous 
material  unless  it  is  accompanied  by  a 
shipping  paper  that  is  prepared  in  a 
accordance  with  S9  172.200. 172.201. 
172.202,  and  172.203  of  this  subchapter. 

49  CFR  172.403  requires  that  each 
package  of  radioactive  material,  unless 
excepted  from  labeling  by  Sections 
143.421  through  173.425  of  this 
subchapter,  be  labeled,  as  appropriate, 
with  a  RADIOACTIVE  WHITE-!,  a 
RADIOACTIVE  YELLOW-II,  or  a 
RADIOACTIVE  YELLOW-III  label. 

49  CFR  173.411  specifies  that  the 
general  design  requirements  for 
packages  containing  radioactive 
materials.  49  CFR  173.412  specifies 
additional  design  requirements  for  Type 
A  packages. 

49  CFR  173.415(a)  requires,  in  part, 
that  each  shipper  of  a  Specification  7A 
package  must  maintain  on  file  for  at 
least  one  year  after  the  latest  shipment. 


a  complete  documentation  of  tests  and 
an  engineering  evaluation  or 
comparative  data  showing  that  the 
construction  methods,  packaging  design 
and  materials  of  construction  comply 
with  Specification  7A. 

49  CFR  178.350-3  requires  that 
packaging  that  meets  Specification  7A 
be  marked  "USA  DOT  7A  TYPE  A"  on 
the  outside  of  each  package. 
Contrary  to  the  above,  prior  to  May  21, 
1991, 

1.  The  licensee,  acting  as  a  carrier, 
transported  packages  of  radioactive 
materials  over  public  highways  from 
Building  4127,  Kilmer  Campus,  to  the 
various  Authorees  throughout  the 
campuses  of  Rutgers  University,  without 
being  accompanied  by  shipping  papers; 

2.  The  licensee  received  packages  of 
radioactive  materials  from  suppliers 
which  it  opened,  checked,  removed  from 
the  original  packaging,  and  then 
repackaged  in  a  single,  styrofoam  box. 
which  was  not  labelled  with  the 
appropriate  RADIOACTIVE  WHITE  I. 
YELLOW-II  OR  YELLOW  III  label; 

3.  The  licensee  did  not  have  on  file 
documentation  and  an  engineering 
evaluation  or  comparative  data  showing 
that  a  styrofoam  box  (which  was  used  to 
transport  radioactive  material)  met 
Specification  7A  packaging 
requirements;  and 

4.  The  licensee  did  not  mark  the 
unlabeled,  unevaluated  styrofoam  box 
as  "USA  DOT  7A  Type  A"  on  the 
outside  of  the  package. 

Summary  of  Licensee  Response 

The  licensee  admits  examples  E.2 — 
E.4,  but  denies  example  E.1,  stating  that 
all  shipping  papers  accompanied  each 
transport.  The  licensee  notes  that  the 
papers  are  kept  by  the  individual 
authoree  as  demonstrated  to  the 
inspectors  during  their  laboratory  walk- 
through. 

NRC  Evaluation  of  Licensee  Response 

The  NRC  has  reviewed  the  licensee's 
contention  and  agrees  that  all  shipping 
papers  did  accompany  the  licensee's 
transport  of  radioactive  materials. 
Therefore,  the  NRC  is  withdrawing  this 
example  of  the  violation.  Since  Violation 
E  is  one  of  11  violations  and  contained 
four  examples,  the  civil  penalty  is  being 
reduced  by  1/44.  or  $145.  based  on  the 
withdrawal  of  example  E.l. 

Restatement  of  Violation  F 

10  CFR  19.11  (a)  and  (b)  requires,  in 
part,  that  the  licensee  post  current 
copies  of  part  19,  part  20.  the  license, 
license  conditions,  documents 
incorporated  into  the  license,  license 
amendments,  and  operating  procedures. 
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or  that  a  notice  be  posted  describing 
these  documents  and  where  they  may  be 
examined.  10  CFR  19.11(d)  requires,  in 
part,  that  documents,  notices  or  forms 
appear  in  a  sufficient  number  of  places 
to  permit  individuals  engaged  in 
licensed  activities  to  observe  them  on 
the  way  to  or  from  any  particolar 
licensed  activity  location  to  which  the 
document  applies. 

Contrary  to  the  above,  as  of  May  21- 
24. 1991.  the  licensee  did  not  post  the 
documents  or  the  notices  in  a  sufficient 
number  of  places  (some  laboratories  did 
not  have  any  of  the  documents  posted, 
while  some  other  laboratories  had  only 
some  of  the  required  documents  posted) 
to  permit  individuals  engaged  in 
licensed  activities  to  observe  them  on 
the  way  to  or  from  any  particular 
licensed  activity  location. 

Summary  of  Licensee  Response 

While  the  licensee  does  not 
specifically  deny  this  violation,  the 
licensee  maintains  that  there  were  no 
specific  locations  noted  in  the  inspection 
report,  and  therefore,  it  was  unable  to 
verify  compliance  with  this  violation. 
The  licensee  also  states  that 
determining  compliance  with  this 
regulation  requires  judgment  on  the 
traffic  plan  in  the  building  as  well  as  the 
specific  poster  location.  The  licensee 
states  that  at  times,  due  to  vandalism  or 
damage  to  the  notices,  some  individual 
labs  may  not  have  posters;  however, 
there  are  typically  multiple  postings  of 
all  required  notices  in  common  areas  of 
the  buildings  on  campus. 

NRC  Evaluation  of  Licensee  Response 

At  the  time  of  the  inspection,  the 
inspectors  determined  that  the  subject 
documents  did  not  appear  in  a  sufficient 
number  of  places  in  the  buildmgs  on  the 
Busch.  Kilmer,  and  Cook  campuses  so  as 
to  permit  individuals  engaged  in 
licensed  activities  to  observe  tiiem  on 
the  way  to  or  from  the  particular 
licensed  activity  to  which  the  document 
applies.  For  example,  as  pointed  out  to 
the  licensee's  Health  Physicist  during 
the  inspection,  in  Lab  B148  Nelson 
Building,  Busch  Campus;  Lab  288, 
Chemistry,  Busch  Campus;  CABM  Lab 
124,  Busch  Campus;  and  on  either  end  of 
the  corridor  from  Lab  513,  Pharmacy; 
there  were  either  no  postings  or  the 
posting  was  not  adequate  to  meet  the 
requirement.  The  inspectors  noted  that 
in  some  laboratories  using  licensed 
material,  no  documents  were  posted, 
while  in  others,  only  some  of  the 
required  documents  were  posted. 


Therefore,  the  NRC  maiatarns  that  the 
violation  occurred  as  stated  in  the 

Notice. 

Restatement  of  Violation  G 

10  CFR  20.401(b)  requires,  in  part,  that 
the  licensee  maintain  records  in  the 
same  units  used  in  part  20.  showing 
results  of  surveys  required  by  10  CFR 
20.201(b). 

10  CFR  20.5  requires,  in  part  that  units 
of  radioactivity  for  purposes  of  the 
regulations  in  Part  20  be  measured  in 
terms  of  disintegrations  per  minute  or  in 
curies. 

Contrary  to  the  above,  as  of  May  21- 
24. 1991.  the  licensee  did  not  maintain 
iodine-125  bioassay  records  of  surveys 
made  to  assure  compliance  with  10  CFR 
20.103(b)  in  disintegrations  per  minute  or 
curie  units  used  in  part  20,  but  rather  in 
counts  per  minute. 

This  is  a  repeat  violation. 

Summary  of  Licensee  Response 

The  Ucensee  denies  the  violation 
stating  that  its  procedures  for 
documenting  records  require  activity  to 
be  recorded  only  if  it  exceeds  10 
nanocuries  (which,  apparently,  due  lo 
the  counting  efBdency  of  the  licensee's 
equipment,  corresponds  to  850  counts 
per  minute). 

NRC  Evaluation  of  Licensee  Response 

As  Condition  24  of  License  No.  29- 
05218-28  clearly  states,  the  NRCs 
regulations  govern  the  Hcensee's 
statements,  representations,  and 
procedures  unless  those  statements, 
representations,  and  procedures  are 
more  restrictive  than  the  regulations. 
The  licensee  maintained  its  records  of 
bioassays  in  counts  per  minute,  rather 
than  dismtegrations  per  minute.  Counts 
per  minute  is  not  a  unit  allowed  in  Part 
20  of  the  Commission's  regulations.  The 
licensee's  response  provides  no  basis  for 
withdrawal  of  the  violation.  Therefore, 
the  NRC  maintains  that  the  violation 
occurred  as  stated  in  the  Notice. 

Summary  of  Licensee  Response 
Protesting  Classification  of  the 
Violations  in  the  Aggregate  at  Severity 
Level  III  and  Requesting  Revocation  of 
the  Civil  Penalty 

The  licensee  protests  the  civil  penalty 
and  the  classification  of  the  violations  in 
the  aggregate  at  Severity  Level  DI. 
stating  that:  (1)  The  violations  in  no  way 
jeopardized  the  health  and  safety  of  the 
people  in  and  outside  the  University, 
and  (2)  review  of  the  NMSS  Licensee 


Newsletter  indicates  that  fines  of  the 
magnitude  of  the  civil  penalty  assessed 
in  this  case  are  assigned  to  incidents 
where  there  is  a  risk  to  the  health  of 
employees  and/or  the  general  public, 
such  as  loss  of  high  activity  sources, 
release  of  radioactivity  to  the 
environment  above  the  established  limit, 
overexposure  of  patients  or  personnel, 
etc.  The  licensee  also  stated  that  it  has  a 
30  year  impeccable  record  in  radiation 
safety,  as  documented  by  NRC 
inspections. 

The  licensee,  in  disputing  the 
classification  of  the  violations  in  the 
aggregate  at  Severity  Level  IIL  also 
states  that  (1)  the  Rutgers'  Radiation 
Safety  Program  did  not  suffer  from  a 
lack  of  management  attention  or 
oversight  and  it  is  committed  to  ALARA; 
(2)  in  1990.  management  reorganized  its 
Health  and  Safety  Department,  and  (3) 
contrary  to  NRC  claims,  it  has  plans  for 
resolving  concerns  with  evidence  of 
eating,  drinking,  and  smoking  in 
laboratories,  and  wearing  of  lab  coats 
(the  licensee  states  that  in  the  future,  all 
rules,  incloding  the  eating,  drinking  and 
smoking  issues,  will  be  enforced  through 
formal  written  notification  of  the 
authoree  and  his  supervisor  of  the 
implications  of  rule  violations  noted  by 
the  licensee's  staff  during  inspections, 
and  if  there  is  continued  disregard  of 
rules,  the  Radiation  Safety  Committee 
will  act  to  suspend  the  authorization  of 
the  offender).  The  hcensee  also  opines 
that  the  NRC  inspection  found  only 
relatively  minor  violations  and  did  not 
give  due  weight  to  the  strengths  of  the 
Licensee's  Radiation  Safety  program 
and  its  overall  compliance  with  the 
performance  standards  of  the  NRC 
regulations. 

NRC  Evaluation  of  Licensee  Response 

The  NRC  disagrees  with  the  licensee's 
assertion  that  the  violations  did  not 
constitute  a  Severity  Level  III  problem. 
The  NRC  views  the  cumulative  effect  of 
the  cited  violations  and  the  lack  of 
management  attention  and  control  that 
allowed  the  violations  to  occur  and 
continue  undetected  and  uncorrected  to 
be  more  significant  from  a  safety 
perspective  than  the  individual 
violations  if  they  were  viewed 
independently. 

Absent  specific  references  for  the 
cases  that  the  hcensee  is  referring  to, 
and  an  understanding  of  how  the 
escalation  and  mitigation  factors  hi  the 
Enforcement  Policy  were  applied  in 
those  cases,  it  is  not  possible  to  address 
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the  licensee's  contention  that  the 
magnitude  of  the  civil  penalty  proposed 
in  this  case  is  unnecessarily  large  when 
compared  to  other  civil  penalties  noted 
in  the  NMSS  newsletter.  However,  civil 
penalties  are  normally  assessed  in 
accordance  with  the  examples,  tables, 
and  guidance  in  the  Enforcement  Policy, 
as  is  true  for  the  civil  penalty  in  the  case 
at  hand. 

The  NRC  agrees  that  the  record  of  the 
licensee's  performance  prior  to  the  1987 
inspection  was  good.  However,  in 
accordance  with  Section  V.B.3  of  the 
Enforcement  Policy,  violations  that 
occurred  within  the  period  covered  by 
the  previous  two  inspections  were 
considered  in  evaluating  the  licensee's 
past  performance. 

The  NRC  agrees  that,  although  the 
licensee  denied  the  aspects  of  Violation 
D.4  that  applied  to  Rule  1.  the  licensee's 
written  response,  dated  July  29. 1991. 
does  address  corrective  actions  for 
eating,  drinking  and  smoking  in 
laboratories.  However,  as  discussed  in 
the  Enforcement  Policy,  Section  V.B.2, 
the  NRC  assesses  corrective  action 
based  on.  among  other  things,  timeliness 
and  degree  of  licensee  initiative.  In  this 
case,  at  the  Enforcement  Conference, 
which  took  place  June  12. 1991.  the 
licensee  did  not  have  a  plan  of 
corrective  action  for  the  violation  of  this 
Rule,  or  Rule  4  of  Violation  D.4.  or  the 
security  of  licensed  materials  in 
unrestricted  areas  (Violation  A). 
Further,  the  licensee  did  not  describe  its 
corrective  action  until  after  the  issue 
was  raised  again  in  NRC's  July  1. 1991, 
Notice. 

Therefore,  the  licensee's  corrective 
actions  were  judged  to  be  neither 
prompt  nor  comprehensive. 

NRC  Conclusion 

Based  on  the  NRC's  evaluation  of  the 
licensee's  response,  the  NRC  has 
concluded  that  the  violations  occurred 
as  stated  in  the  Notice  with  the 
exception  of  Violation  C  and  example 
E.1  of  Violation  E:  that  the  licensee  has 
provided  no  information  to  alter  the 
NRC's  view  that  the  violations  in  the 
aggregate  are  of  significant  regulatory 
concern  and  warrant  classification  at 
Severity  Level  III.  However,  based  on 
the  withdrawal  of  Violation  C  and 
example  E.l  of  Violation  E.  a  reduction 
of  the  civil  penalty  in  the  amount  of  $715 
is  warranted.  Consequently,  a  civil 
penalty  in  the  amount  of  $5,535  should 
be  imposed. 

|FR  Doc.  91-27375  Filed  n-13-91;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Policy  Staff  Committee  (TPSC); 
Generalized  System  of  Preferences 
(GSP):  NoUce  of  Special  Expedited 
Review  To  Consider  Request  To 
Remove  Malaysia  From  ttie  List  of 
Countries  Eligible  for  Duty-Free 
Treatment  for  Vulcanized  Rul>l>er 
Thread  and  Cord  Under  the  GSP  and 
Deadlines  for  Public  Comment 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Initiation  of  expedited  CSP 
review  and  solicitation  of  public 
comment  with  respect  to  expedited 
consideration  of  request  to  remove 
Malaysia  from  the  list  of  beneficiary 
countries  eligible  for  duty-free  treatment 
on  vulcanized  rubber  thread  and  cord. 

summary:  On  June  1. 1991.  North 
American  Rubber  Thread  Company,  Inc. 
("North  American")  filed  a  petition  with 
the  GSP  Subcommittee  of  the  TPSC  as 
part  of  the  1991  GSP  Annual  Review. 
The  petition  sought  the  removal  from 
duty-free  GSP  status  of  Malaysian 
rubber  thread  imports  classified  in 
subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  On  August  26. 
1991,  the  TPSC  announced  that  the 
petition  to  remove  Malaysian  rubber 
thread  had  been  accepted  for  further 
review  (see  case  91-48.  56  FR  42080).  On 
October  4. 1991.  North  American 
requested  expedited  consideration  of  its 
annual  review  petition  pursuant  to  15 
CFR  2007.3(b)(1990).  The  TPSC  has 
decided  to  accept  the  request  for 
expedited  consideration  of  the  petition. 
Accordingly,  this  notice  initiates  an 
expedited  review  to  consider  the  request 
from  North  American  to  remove  GSP 
duty-free  treatment  from  vulcanized 
rubber  thread  and  cord  from  Malaysia 
provided  for  in  HTS  subheading 
4007.00.00. 

The  GSP  Subcommittee  of  the  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  the  case  that  is  the  subject 
of  this  notice.  All  such  submissions 
should  conform  to  15  CFR  2007.0  et.  seq. 

Because  the  removal  of  Malaysian 
rubber  thread  in  HTS  subheading 
4007.00.00  was  considered  in  public 
hearings  on  October  1-4. 1991  under  the 
1991  GSP  Annual  Review  (see  case  91- 
48.  56  FR  42080),  a  public  hearing  will 
not  be  held  in  connection  with  this 
expedited  review. 

Interested  parties  may  submit  written 
briefs  or  statements  in  fourteen  copies, 
in  English,  in  connection  with  the  article 
and  country  under  consideration, 
provided  that  such  submissions  are  filed 
by  December  11. 1991.  This  will  be  the 


only  opportunity  to  submit  written 
comments. 

All  submissions  should  be  submitted 
in  fourteen  copies,  in  English,  to  the 
Chairman  of  the  GSP  Subcommittee  of 
the  Trade  Policy  Staff  Committee.  600 
17th  Street.  NW..  room  517.  Washington. 
DC  20506.  Information  submitted  in 
connection  with  the  expedited  review 
will  be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
public  reading  room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6  and  other  qualifying  information 
submitted  in  confidence  pursuant  to  15 
CFR  2007.7.  Briefs  or  statements  must  be 
submitted  in  fourteen  copies  in  English. 
If  the  document  contains  business 
confidential  information,  fourteen  copies 
of  the  confidential  version  must  be 
submitted.  In  addition,  the  document 
containing  confidential  information 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  page  of 
the  document.  The  version  that  does  not 
contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  every  page  (either  "public 
version"  or  "non-confidential"). 

All  communications  with  regard  to 
this  review  should  be  addressed  to  the 
GSP  Subcommittee.  Office  to  the  U.S. 
Trade  Representative.  600 17th  Street. 
NW..  Washington.  DC  20506.  Questions 
may  be  directed  to  the  GSP  Information 
Center  at  (202)  395-6971. 
David  Weiu, 

Chairman.  Trade  Policy  Staff  Committee, 
(FR  Doc.  91-27555  Filed  11-13-91;  8:45  am] 
WLUNQ  COOC  11M-01-M 

PENSION  BENEFIT  GUARANTY 

CORPORATION 

Pendency  of  Request  for  Exemption 

From  the  Bond/Escrow  Requirement 

Relating  to  the  Sale  of  Assets  by  an 

Employer  Who  Contributes  to  a 

Multiemployer  Plan;  RyarvWalsh,  Inc. 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Notice  of  pendency  of  request. 

summary:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  Ryan-Walsh,  Inc.  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended. 
Section  4204(a)(1)  provides  that  the  sale 
of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  not  result  in  a  complete  or 
partial  withdrawal  from  the  plan  if 
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certain  conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
five-plan-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  exemption  request.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  their  views  on  it. 

DATES:  Comments  must  be  submitted  on 
or  before  December  30, 1991. 

ADDRESSES:  All  Written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  General  Counsel  (22500), 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street,  NW..  Washingtion.  DC 
20006.  The  non-confidential  portions  of 
the  request  for  an  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  suite  7100.  at  the  above 
address,  between  the  hours  of  9  a.m. 
and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  S.  Hops.  Office  of  General 
Counsel  (22500).  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street, 
NW..  Washington.  DC  20006:  telephone 
202-778-8824  (202-956-5059  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980. 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of  a 
contributing  employer  to  an  unrelated 
party  will  not  result  in  a  withdrawal  if 
three  conditions  are  met.  These 
conditions,  enumerated  in  section 
4204(a)(l)(A)-(C).  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to  the 
operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute: 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 


reorganization  in  the  year  in  which  the 
sale  occurred):  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
'  shall  be  secondarily  liable  for  the 
liability  the  seller  would  have  had  but 
for  section  4204. 

The  bond  or  escrow  described  above 
is  payable  to  the  plan  if  the  purchaser 
withdraws  from  the  plan  or  fails  to 
make  any  required  contributions  to  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred  and 
the  preceding  four  plan  years. 

Section  4204(c]  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ( "PGBC  ")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources.  96th  Cong..  2nd  Sess..  S.  1076, 
The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary  and 
Analysis  of  Considerations  16  (Comm. 
Print.  April  1980);  128  Cong,  Rec.  S10117 
(July  29, 1980).  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  does  not  constitute 
a  finding  by  the  PGGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1).  Such 
questions  are  to  be  decided  by  the  plan 
sponsor  in  the  first  instance,  and  any 
disputes  are  to  be  resolved  in 
arbitration.  29  U.S.C.  1382. 1399. 1401. 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (20  CFK 
part  2643).  a  request  for  a  variance  or 
waiver  of  the  bond/escrow  requirement 
under  any  of  the  tests  established  in  the 
regulation  (S8  2643.12-2643.14)  is  to  be 
made  to  the  plan  in  question.  The  PBGC 
will  consider  waiver  requests  only  when 
the  request  is  not  based  on  satisfaction 
of  one  of  the  four  regulatory  tests  or 
when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory 
tests  is  privileged  or  confidential 
financial  information  with  the  meaning 
of  exception  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4). 


Under  {  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
8  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the  proposed 
variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  from 
Ryan-Walsh.  Inc.  ("the  Buyer")  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  as  it 
applies  to  the  purchase  of  assets  of  the 
Wilmington  Shipping  Co.  ("the  Seller") 
relating  to  the  Seller's  stevedoring 
operations  at  Wilmington  and  Morehead 
City.  NC.  In  support  of  the  request,  the 
Buyer  represents,  among  other  things, 
that: 

1.  Effective  July  1, 1991,  Ryan-Walsh 
purchased  from  Wilmington  Shipping 
Co.  assets  relating  to  stevedoring 
operations  in  Wilmington  and  Morehead 
City.  North  Carolina.  The  purchase  price 
was  about  $1  million. 

2.  Employees  at  the  purchased 
operations  are  covered  by  a 
multiemployer  pension  plan,  the 
Employers-I.LA.-North  Carolina  Ports 
Area  Pension  Plan  ("the  Plan"). 

3.  The  Seller  has  agreed  to  be 
secondarily  liable  for  any  withdrawal 
liability  should  the  Buyer  withdraw  from 
the  Fund  within  five  years  of  the  sale. 

4.  The  Buyer  has  subcontracted  with 
the  Seller  to  have  the  Seller  perform  the 
stevedoring  work  at  the  operations 
acquired  by  the  Buyer  in  the  asset  sale. 
Under  the  subcontract,  the  Seller  has 
been  delegated  responsibility  for 
supervising  stevedoring  labor,  paying     . 
wages,  and  making  required 
contributions  to  the  Plan.  The 
subcontract  further  provides  that  the 
Buyer  is  ultimately  responsible  for 
ensuring  that  the  requisite  contributions 
for  the  purchased  operations  are  made 
to  the  Plan. 

5.  The  Seller's  potential  withdrawal 
liability  is  estimated  to  be  $1,869,961. 

6.  The  amount  of  the  bond/escrow 
that  would  be  required  of  the  Buyer 
under  section  4204(a)(1)(B)  is  $892,292 
(the  annual  contribution  the  Seller  was 
required  to  make  to  the  Plan  for  the  plan 
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year  preceding  the  plan  yeat  in  which 
the  sale  of  assets  occurred). 

7.  The  Buyer,  which  is  a  wholly- 
owned  subsidiary  of  Vecfura  Group. 
Inc.,  meets  the  requirements  of  both  the 
net  income  test  and  net  tangible  assets 
test  described  in  29  CFR  2843.14{a).  In 
support  of  this  assertion,  the  Buyer 
suitoiitled  a  copy  of  Vectura  Croup's 
consolidated  financial  statements  as  of 
December  31. 1900.  These  financial 
statements  indicate  that  the  net  tangible 
assets  of  the  Bu3rer's  controlled  group 
exceed  the  estimated  withdrawal 
liability  of  the  Seller,  and  that  the 
average  net  income  of  the  Croup  for  the 
3  years  preceding  the  sale  exceeds  150 
percent  of  the  amount  of  the  bond/ 
escrow  required  under  section 
4204(a)(l)(B].  The  Buyer  has  requested 
confidential  treatment  of  these 
statements  on  the  ground  they  are 
confidential  within  the  meaning  of  5 
U.S.C  552(bH4). 

8.  A  copy  of  the  request,  excluding  the 
consolidated  financial  statements,  was 
sent  to  the  Plan  and  to  the  bargaining 
representatives  of  the  Seller's 
employees. 

Comments 

All  interested  persons  are  invited  to 
submit  written  conmients  on  the  pending 
exemption  request  to  the  above  address. 
All  comments  will  be  made  a  part  of  the 
record.  Comments  received,  as  well  as 
the  relevant  non-confidential 
information  submitted  in  support  of  the 
request,  will  bs  available  for  public 
inspection  at  the  address  set  forth 
above. 

Issued  at  Washington.  DC  on  this  etb  day 
of  November.  t99t. 

lamM  B.  Lrockhut  m. 

Executive  Dinctor. 

|FR  Doc  91-27405  Filed  11-13-01:  8c45  mn\\ 


SECURITIES  AMD  EXCHANGE 
COMMISSION 

|R»I«M«  No.  34-2M04;  FN*  No.  S7-»-«01 

Options  Prteo  RoporVng  AuttHKlty;      • 
Order  Approving  Proposed 
Amondmonts  to  tt>«  Ptan  (or  Roporting 
of  Conoolktotod  Options  Laot  Sslp 
Reports  and  Quotation  Informatkm 

November  Si,  1981. 

I.  IntrodiKtioa 

On  June  17, 1991.  the  partiu  to  Um 
Plan,  collectively  referred  to  as  the 
Options  Price  Reporting  Authority 


('t)PRA"*).'  for  Reporting  of 
Consolidated  Options  Last  Sale  Reports 
and  Quotation  Information  ("Plan"), 
submitted  an  amendment  to  the  Plan 
pursuant  to  Rule  11Aa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act").*  The  proposed  amendment 
establishes  a  fee  to  be  paid  by  persons 
who  provide  back-up  facilities  to  OPRA 
subscribers,  including  access  to  current 
options  market  information. 

Notice  of  the  original  proposed  rule 
change  was  given  in  Securities 
Exchange  Act  Release  No.  29403  (fuly 
26, 1991),  56  FR  34231.  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  rule  change. 

II.  Description  of  th*  Amendment  and 
OPRA  Rationale 

Persons  wishing  to  provide  back-up 
facilities  to  OPRA  subsribers,  including 
access  to  current  options  market 
information,  will  be  required  to  enter 
into  a  "Back-Up  Facility  Provider 
Agreement"  and  to  pay  a  Back-Up 
Facility  Access  Fee  and.  under  certain 
circumstances,  additional  device 
charges. 

The  purpose  of  the  Back-Up  Facility 
Provider  Agreement  and  related  fees  is 
to  permit  persons  to  provide  back-up 
facilities  to  their  customers,  who  are 
OPRA  subscribers,  to  be  used  by 
subscribers  in  the  event  the  subscribers' 
own  facilities  are  unavailable  as  a  result 
of  a  natural  disaster  or  other  calamity. 
The  Back-Up  Facility  Access  Fee  is 
payable  by  every  person  whose 
business  is  limited  to  offering  back-up 
facilities  to  its  customers.  In  addition,  a 
device  charge  equal  to  the  regular 
professional  subscriber  fee  must  be  paid 
for  each  device  actually  used  as  a  back- 
up facility  during  any  month. 

OPRA  will  implement  the  Back-Up 
Facility  arrangement  upon  its  approval 
by  the  Commission,  pursuant  to  Rule 
llAa3-2(cK2),  by  requiring  every  person 
who  wishes  to  offer  this  service  to 
execute  a  Back-Up  Facility  Provider 
Agreement  and  to  pay  the  fees  provided 
for  therein.  The  Agreement  describes  the 
terms  and  conditions  governing  the 
service. 

HI.  Discussion 

The  Commission  finds  that  the 
proposed  amendment  is  consistent  with 
the  Act  and  the  rules  and  regiilations 
thereunder  applicable  to  OPRA. 
Specifically  Uu  proposal  is  appropriate 


>  OPRA  i»aM|^MH«i«xchishreMcwitiM 
Informauon  praaaasof. 

■  The  partial  to  tha  Plan  are  Iha  Anaricaa  Slock 
Exdianfa.  the.  QHcafo  Board  Optioiu  Exchange, 
Inc.  Ifrw  York  Stodi  Bkchsnge.  Inc..  Paciffc  Stock 
Exchanga.  feic  and  PUaiWpkta  Stock  BxcbM^a. 
Inc. 


in  the  public  interest,  for  the  protection 
of  investors  and  the  maintenance  of  fair 
and  orderly  markets,  or  otherwise  in  the 
furtheraiKe  of  the  purposes  of  the  Act. 
The  Commission  believes  that  ttie 
proposal  addresses  OPRA's  legitimate 
desire  to  provide  an  economical  means 
through  which  firms  can  provide  back- 
up facilities. 

n  Is  Therefore  Ordered  pursuant  to 
rule  llAa3-2(c)(2)  of  the  Act,  that  File 
No.  S7-©-90  be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursaant  to  delegated 
aulhorily.  17  CFR  200.3O-3l8)(27). 
lonatkaa  G.  Kate, 
Sccrciory. 
[FR  Doc.  91-273ftS  Filed  11-1»-»1;  8:45  ami 
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[Release  No.  3«-2«9ie;  File  No.  SR-NA80- 

91-561 

SeH-Regutatory  Organlxatlonst 
Propoaad  Rule  Chang*  by  National 
Association  of  Sacurttlos  Doalers,  Inc. 
Relating  to  Payment  of  NASDAQ  Entry 
Fees  With  Listing  Application 

November  7. 1901. 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  tiiat  on  October  2a  1991,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  H.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Ofanization's 
Statement  of  the  Terns  of  Substara»  of 
the  Propeeed  Rule  Change 

The  NASD  is  proposing  to  amend  part 
rv  of  Schedule  D  to  the  NASD  By-Laws 
to  require  companies  which  apply  for 
listing  on  the  NASDAQ  Stock  Market  to 
pay  all  entry  foes  at  the  time  application 
is  made.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed  deletions 
are  in  brackets. 

Schedule  D 

Part  IV— Ustiiig  F«M  111*  NASDAQ  Slock 

Market— Natioaal  Market  System 

AEntryFef 

1.  fBedij  WKmr  an  Issuer  [thatl  febmits  an 
application  for  inclusion  of  any  ctom  of  its' 
■ecurttles  in  the  National  Market  System.  U 
shall  pay  ta  UtvCerparatiotK 
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a.  A  one-time  company  listing  fee  of  $5,000 
(which  shall  include  a  $1,000  non-refundable 
processing  fee)  (with  respect  to  each 
application,  to  be  credited  against  the  issuer's 
entry  fee.) 

(2.  The  issuer  of  each  class  of  security 
which  is  listed  In  the  National  Market  System 
shall  pay  to  the  Corporation:) 

(a.  Upon  initial  entry,  a  one-time  original 
company  listing  fee  of  $5,000);  and 

b.  for  each  class  of  security  listed,  a  fee 
CHlculated  on  a  graduated  rate  of  $.005  per 
share  for  the  first  5  million  shares,  $.0025  per 
share  for  each  share  between  5,000,001  and 
IS  million,  inclusive,  and  $.001  per  share  for 
each  share  over  15  million,  based  on  the  total 
number  of  shares  outstanding.  Entry  fees  paid 
by  a  company  for  all  classes  of  securities 
listed  on  the  National  Market  System, 
regardless  of  the  date  those  securities  are 
listed,  shall  not  exceed  $50,000  (inclusive  of 
the  $5,000  company  listing  fee).' 

(3.)  2.  The  entry  fee  shall  be  based  on  the 
total  number  of  outstanding  securities  of  the 
class  to  be  included  in  the  National  Market 
System  as  shown  in  the  issuer's  most  recent 
periodic  report  or,  in  the  case  of  new  issues, 
as  shown  in  the  offering  circular,  required  to 
be  filed  with  the  issuer's  appropriate 
regulatory  authority  and  received  by  the 
Nasdaq  Stock  Market. 

(4.)  3.  The  Board  of  Governors  or  its 
designee),)  may.  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  entry  fee 
prescribed  herein, 

4.  If  the  application  is  withdrawn  or  is  not 
approved,  the  entry  fee  (less  the  non- 
refundable processing  fee)  shall  be  refunded. 

B.  Annual  Fee 

The  issuer  of  each  class  of  (security  which) 
securities  that  is  listed  in  the  National 
Market  System  shall  pay  (annually  to  the 
Corporation)  to  the  Corporation  an  annual 
fee  (for  each  such  class  of  security]  to  be 
computed  as  follows  with  a  maximum  annual 
fee  of  $a.000  per  issuer: 

a.  A  $2,000  National  Market  System 
participation  fee:  and, 

b.  The  sum  of  $500  or  $.0005  per  share 
outstanding,  whichever  is  higher,  up  to  a 
maximum  of  $6,000  for  each  (security)  class 
of  securities  listed  in  the  National  Market 
System.* 

2.  The  annual  fee  shall  be  based  on  the 
total  number  of  outstanding  securities  of  the 
class  included  in  the  National  Market  System 
as  shown  in  the  issuer's  most  recent  periodic 
report  required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  and  received 
by  the  Nasdaq  Stock  Market. 

3.  The  Board  of  Govemor8(,)  or  Its 
designee),)  may.  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  annual  fee 
prescribed  herein. 

4.  If  a  [security)  class  of  securities  is 
removed  from  the  National  Market  System, 
that  portion  of  the  annual  fees  for  such 
(security)  class  of  securities  attributable  to 


■  For  purposes  of  thli  part,  the  term  "tharet"  shall 
include  common  and  preferred  tlock,  American 
Depodlary  Receipt*  (ADR»),  warrant!,  partnership 
interest*,  or  any  other  security  lilted  on  the 
National  Market  Syatem. 


the  months  following  the  date  of  removal 
shall  not  be  refunded. 

Regular  NASDAQ  System 

C.  Entry  Fee 

1.  (Each)  When  an  issuer  (that)  submits  an 
application  for  inclusion  of  any  class  of  its 
securities  in  the  Regular  Nasdaq  System,  /( 
shall  pay  to  the  Corporation: 

a.  A  one-time  company  listing  fee  of  $5,000 
(which  shall  include  a  $1,000  non-refundable 
processing  fee  (with  respect  to  each 
application,  to  be  credited  against  the  issuer's 
entry  fee.));  and 

(2.  The  issuer  of  each  class  of  security 
which  is  listed  in  the  Regular  Nasdaq  System 
shall  pay  to  the  Corporation  upon  initial 
entry  of  any  of  the  issuer's  securities  into  the 
Regular  Nasdaq  System  a  one-time  original 
company  listing  fee  of  $5,000.  In  addition.) 

b.  For  each  class  of  securities  listed  (in  the 
Regular  Nasdaq  System,  the  issuer  shall  pay 
an  entry]  a  fee  to  be  computed  as  follows, 
with  a  maximum  entry  fee  for  all  classes  of 
securities  listed,  regardless  of  the  date  those 
securities  are  listed,  of  $10,000  per  issuer 
(inclusive  of  the  $5,000  company  listing  fee): 

(i)  Equity  Securities — $1,000  or  $.001  per 
share  outstanding,  whichever  is  higher.  For 
purposes  of  this  section,  the  term  "equity 
securities"  includes  all  securities  eligible  for 
inclusion  in  the  Regular  Nasdaq  System  not 
covered  by  subparagraph  (ii)  of  this  section.* 

(ii)  Converiible  Debentures — $1,000  or  $50 
per  million  dollars  face  amount  of  debentures 
outstanding,  whichever  is  higher, 

(3.)  2.  The  Board  of  Governors  or  its 
designee].)  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  entry  fee 
prescribed  herein. 

(4.)  3.  The  entry  fee  shall  be  based  on  the 
total  number  of  outstanding  securities  of  the 
class  to  be  included  in  the  Regular  Nasdaq 
System  as  shown  in  the  issuer's  most  recent 
periodic  report  or,  in  the  case  of  new  issues, 
as  shown  in  the  offering  circular,  required  to 
be  filed  with  the  issuer's  appropriate 
regulatory  authority  and  received  by  the 
Nasdaq  Stock  Market. 

4.  If  the  application  is  withdrawn  or  is  not 
approved,  the  entry  fee  (less  the  non- 
refundable processing  fee)  shall  be  refunded. 

D.  Annual  Fee 

1.  The  issuer  of  each  class  of  (security 
which]  securities  that  is  listed  in  the  Regular 
Nasdaq  System  shall  pay  (annually  to  the 
Corporation]  to  the  Corporation  an  annual 
fee  (for  each  such  class  of  security]  to  be 
computed  as  follows  with  a  maximum  annual 
fee  of  $6,000  per  issuer 

(i)  Equity  Securities—  $500  or  $,0005  per 
share  outstanding,  whichever  is  higher.  For 
purposes  of  this  section,  the  term  "equity 
securities"  includes  all  securities  eligible  for 
inclusion  in  the  Regular  Nasdaq  System  not 
covered  by  subparagraph 

(ii)  (provision]  of  this  section.* 


*  Id.  In  the  case  of  unit*,  each  component,  but  not 
the  unit  Ittelf.  *hall  be  conaldered  aeparately  at  an 
"equity  security"  for  fee  purpose*. 

*  See  supra  note*  1  and  3. 


(ii)  Convertible  Debentures—  $500  or  $25 
per  million  dollars  face  amount  of  debentures 
outstanding,  whichever  is  higher. 

2.  The  annual  fee  shall  be  based  on  the 
total  number  of  outstanding  securities  of  the 
class  included  in  the  Regular  Nasdaq  System 
as  shown  in  the  issuer's  most  recent  periodic 
report  required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  and  received 
by  the  Nasdaq  Stock  Market. 

3.  The  Board  of  Governors  or  its  designee). ] 
may.  in  its  discretion,  defer  or  waive  all  or 
any  part  of  the  annual  fee  prescribed  heroin. 

4.  If  a  [security]  class  of  securities  is 
removed  from  the  Regular  Nasdaq  System, 
that  portion  of  the  annual  fees  for  such 
(security)  class  of  securities  attributable  to 
the  months  following  the  date  of  removal 
shall  not  be  refunded. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  flling  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  currently  collects  fees  from 
applicants  for  inclusion  in  the  NASDAQ 
Stock  Market  in  two  steps:  First,  the 
Sl,000  non-refundable  application 
processing  fee:  and  second,  the  entry 
fee,  which  is  collected  on  or  after  the 
company's  entry  into  the  system.  The 
NASD  has  determined  that  collecting 
the  processing  and  entry  fee  at  the  time 
an  application  Is  submitted  would  allow 
issuers  entering  the  NASDAQ  Stock 
Market  through  a  public  o^ering  to 
incorporate  the  entry  fee  into  the 
syndicate  expenses  of  the  offering.  The 
New  York  and  American  Stock 
Exchanges  currently  employ  a  similar 
process  for  applicant  companies.  The 
NASD  has  also  determined  that 
collecting  the  processing  and  entry  fees 
at  the  time  an  application  is  submitted 
would  reduce  its  administrative  burden 
and  avoid  the  delisting  of  companies 
which  enter  the  system  but  subsequently 
fail  to  pay  the  entry  fee. 

Accordingly,  the  NASD  is  proposing 
to  amend  sections  A  and  C,  Part  IV  of 
Schedule  D  to  the  Association's  By- 
Laws  to  provide  that  all  processing  and 
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entry  fiees  set  forth  tinder  those  sections 
■lust  be  paid  by  the  afiplicant  at  the 
time  an  application  for  inchision  ia 
submitted.  The  NASD  is  also  proposing 
to  amend  sections  A  and  C  to  add  new 
subsections  prnrnding  that  if  an 
applicahon  is  withdrawn  or  not 
approved,  the  entry  Tee.  except  for  the 
$1,000  non-refundable  processing  fee. 
will  be  refunded.  Additionally,  the 
P^ASO  is  proposing  to  amend  sections  B 
and  D  of  part  IV  relating  to  annual  fees 
to  conform  the  language  to  that  in 
sections  A  and  C  as  proposed  to  be 
amended. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act,  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  issuers  and  other 
persons  i/feing  any  facility  or  system 
which  the  Association  operates  or 
controls. 

B.  Self-Regulatary  Organization  'a 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  nile  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Se/f-Reguhtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Ruie  Change  Received  from 
Members,  Participants,  or  others 

Comments  were  neither  solicited  nor 
received. 

HL  Da«e  ol  Effectiveness  of  the 
ffoposed  Ride  Change  and  Timing  tot 
Comaisskin  Actioa 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (ij 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or  (ii) 
as  to  which  the  setf-reguFatory 
organization  consents,  the  Commission 
will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  hrstitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SelkkalioD  of  CrfHiwwnt 

Interested  persons  are  invfterfto 
submit  written  data,  views,  and 
arguments  cortceming  the  foregoing. 
Persons  making  written  sabmissions 
should  Rte  six  copies  thereof  with  the 
Secretary..  Secnrities  aad  Exchange 
Commission.  460  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 


subiaission.  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  tht  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  win  bt  available  for 
inspection  and  copying  in  the 
Commission's  Pnblic  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  Afl 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  5. 1901. 

For  the  Comraission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3(MaHl2). 
lonadMaCKstx. 
Secrettsry. 
(FR  Doc.  ffl-273ft4  Filed  n-13-9::  8:45  ami 
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[Ralaasa  No.  34-29909;  Fn«  No.  Slt-KE- 
91-351 

Sett-Refluiatory  Offaniiattona;  Pictfic 
Stock  Exchange,  Inc.;  Notfee  of  Filing 
anti  Ordor  Granting  Acealaratad 
Approval  of  Proposed  Rule  Change 
Extending  Effectiveness  of  Ten-Up 
Pilot  Program 

November  a.  1991.' 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act")' 
and  Rule  19b-4  thereunder,*  the  Pacific 
Stock  Exchange,  Inc.  fPSE"  or 
"Exchange"),  on  November  1. 1991.  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
rule  change  as  described  in  Items  I,  H 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regnlatory 
organization.  The  Comraission  is 
publishing  this  nohce  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Rsguklory  Organizadon'a 
Statement  of  the  Terms  of  Sofastance  of 
the  Proposed  Rule  QuHiga 

The  PSE  proposes  to  extend  the 
Exchange's  Trading  Crowd  Firm 
Disseminated  Mtu-ket  Quote  ("Ten-Up 
Rule")  pilot  program  through  February 
14. 1992.'  The  text  of  the  proposed 


•■18U.S.C.7B»<bHl)(1982). 

*  17  CFR  240.i9b-4  (isaai. 

»  The  ExchangB't  Te»-Up  Rule  require*  PSE 
trading  crowd*  to  provide  a  depth  of  ten  contract! 
for  all  non-broker/dealer  cuitomer  ordim.  «t  tile 
dt— eminatwt  marliet  quote  at  the  Itmemch  ortlere 
atv^armoanced  or  dlsp(aye<t  ar  a  trading  poat.  See 
Securities  Exchange  Act  Ralenae  No.  28021  (May  IS. 
1990).  S5  FR  21131  (Ten-Up  Apprrival  CMer). 


change  is  as  follows  (brackets  indicate 
language  to  be  deleted,  italics  indicate 
language  to  be  added): 

Rule  6.84 

Trading  Crowd  Firm  Dissemfnated 
Market  Quotes  (a)  through  (e)  no 
change. 

(f)  This  rule  is  effective  May  16, 1990. 
and  shall  continue  in  effect  to  and 
incluxUng  [November  15. 1991]  February 
14. 1992. 

Commentary  .01  through  .04  no 
change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Propoaed  Rule 

Change 

In  May  199a  the  Commission 
approved  the  Exchange's  Ten-Up  Rule 
on  a  one-year  basis.*  In  June  1991,  the 
Commission  approved  the  Exchange's 
request  to  extend  the  effectiveness  of 
the  Ten-Up  Rule  until  November  15, 
1991.'  The  PSE  is  now  requesting  a 
three-month  extension  of  the  current 
program  through  February  14, 1992,  in 
order  to  complete  its  assessment  of  the 
effectiveness  of  the  program.  Upon 
completion  of  its  evaluation,  the  PSE 
will  submit  a  proposal  requesting 
permanent  approval  of  the  rule. 

The  PSE  represents  that,  since  its 
inception,  the  Ten-Up  Rule  has 
enhanced  the  Exchange's  marketplace  in 
several  ways.  First,  the  implementation 
and  enforcement  of  the  ndie  has  resulted 
in  greater  protection  of  public  investors 
as  they  are  guaranteed  executions  of 
their  orders.  Second,  the  program  has 
aided  the  Exchange  in  maintaining  its 
competitiveness  as  a  marketplace. 

The  PSE  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act.  in  that  it  promotes  just  and 


*  See  9«curi«iM  Bxchaoi^  Act  lUleaae  No.  znzs 
(June  17, 1991),  56  FR  29300  (Ten-Up  Rxteniiofl 
Order). 
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equitable  principles  of  trade  and 
protects  the  investing  pablic. 

(BJ  Self-Regulatory  Organi^otian'i 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization'^ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  fhom 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissiiui  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  approval  pursuant  to  section 
19(b)(2)  of  the  Act.  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder,  and,  in  particular,  the 
requirements  of  sections  6, 11(b),  and 
llA  thereunder,  in  that  it  will  improve 
the  quality  of  the  PSE's  options  markets 
and  contribute  to  better  market  maker 
performances.  The  Ten-Up  Rule 
provides  public  castomers  with  the 
assurance  of  order  execution  to  a 
minimum  depth  of  ten  contracts  at  the 
best  disseminated  bid  or  offer.  This 
results  in  better  executions  of  small 
customer  orders  by  ensuring  greater 
depth  to  the  PSE  options  maxkets.* 

In  granting  a  six-month  extension  of 
the  effectiveness  of  the  Ten-Up  Rule,  the 
Commission  directed  the  Exchange  to 
study  the  operation  of  the  Ten-Up  Rule 
and  its  effect,  if  any,  on  the  PSE's 
options  market.''  Specifically,  the 
Commission  stated  that  the  Exchange 
should  study  the  effect  of  the  Ten-Up 
Rule  on  the  speed  of  execution  of  trades, 
its  impact  on  average  bid/ask  spreads 
and  any  increase  or  decrease  in  maricet 
depth.  The  Commission  also  stated  its 
expectation  that  the  Exchange  would 
provide  a  report  to  the  Commission  of 
its  findings  on  these  matters,  along  with 
any  violations  of  the  Ten-Up  Rule  and 
any  complaints  about  its  operations, 
prior  to  filing  a  proposal  for  permanent 
approval  of  the  Rule.  The  Exchange 
represented  that  it  has  substantially 
completed  its  study  and  that  it  will 
provide  the  Commission  with  a  report  in 
the  near  future. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 


publication  of  notice  of  filing  thereof  tn 
the  Peiecai  Ragiater  becaase  of  the 
importance  that  the  Ten-Up  pilot 
program  continue  uninterrupted.  A 
three-month  extension  of  the  pilot  also 
will  provide  the  PSE  with  additional 
time  to  complete  its  study  of  the 
effectiveness  of  the  Ten-Up  Rule  in 
improving  the  quality  of  PSE  options 
markets  and  market  maker  performance. 
The  PSE's  study  would  be  a  significant 
factor  in  the  Commission's  analysis  of 
any  PSE  filing  proposing  permanent 
approval  of  the  Ten-Up  Rule.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  section  6  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  Ail 
submissions  should  refer  to  File  No.  SR- 
PSE-91-35  and  should  be  8t:bmitted  by 
December  5. 1991. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
91-35)  is  approved  until  February  14, 
1992,  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathaa  G.  Katz. 
Secretary. 

[FR  Doc.  91-Z7366  Filed  11-13-91:  8:45  am) 
aiLUNa  oooe  (MS-SMt 
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*  S«e  a  lac,  Tan-Up  Approval  Order,  npro  note  3. 
''  Se*  alao,  Tlan-Up  Exleneion  Order,  tapra  noM  S. 


•  IS  U.S.C.  78«(b)(2)  (1982). 


S«ir-Rogutatory  Organizatloni; 
Pblladslphia  Stock  Excftangt,  Inc.; 
Filing  and  immodiato  EffoctivonM*  of 
Proposod  Rule  Chang*  Ralaflng  to 
Amanding  the  PHUCs  Schedule  of 
Faas  and  Charges  Respecting  Foreign 
Currency  Options  Transactions 

Pursuant  to  section  19(b)(1)  of. the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78e(b)(l).  notice  is  hereby 
given  that  on  October  21. 1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX ")  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  1.  II.  and  HI 
below,  which  items  have  been  prepared 
by  the  PHLX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizatioo'a 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  regarding 
fees  for  foreign  currency  options 
transactions.  A  description  of  the 
proposed  amendments  is  set  forth  in 
Section  II.A.,  below.  A  copy  of  the  text 
of  the  proposed  amendments  is 
available  in  the  offices  of  the  PHLX  and 
the  Commission. 

II.  Self -Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Effective  November  1, 1991.  all  foreign 
currency  option  floor  Customers,  Firms, 
Market  Makers,  and  Specialists  will  be 
subject  to  revision  of  the  Transaction 
Value  Charge,  to  be  renamed  the  Option 
Comparison  Charge  and  the  Option 
Transaction  Charge. 

The  new  Option  Comparison  Chat^ge 
will  consist  of  a  flat  fee  of  $.05  per 
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contract  assessed  to  Customers,  Firms 
and  Market  Makers.  Specialists  are 
exempt.  The  Option  Transaction  Charge 
will  be  increased  for  Firms.  Market 
Makers  and  Specialists  to  $.23.  $.07  and 
$.07,  respectively,  and  decreased  for 
Customers  to  $.28. 

Volume  discounts  will  be  available 
based  upon  total  Customer  and  Firm 
activity  per  billing  period.  The  discount 
will  apply  to  the  number  of  contracts 
executed  within  the  following  specified 
ranges:  $.10  reduction  per  contract  for 
the  first  200.000-400.000  contracts  per 
month  and  $.20  reduction  per  contract 
for  all  contracts  over  the  first  400,000  per 
month. 

The  European  Currency  Unit  Option 
Charges  will  be  subject  to  similar 
revisions.  The  new  Option  Comparison 
Charge  will  consist  of  a  flat  fee  of  $.05 
per  contract  assessed  to  Customers, 
Firms  and  Market  Makers.  Specialists 
are  exempt.  The  Option  Transaction 
Charge  will  be  increased  for  Firms. 
Market  Makers  and  Specialists  to  $.25. 
$.09  and  $.09,  respectively,  and 
decreased  for  Customers  to  $.34. 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  PHLX  Schedule 
of  Fees  and  Charges.  The  revisions 
reflect  an  intention  of  the  PHLX  to 
competitively  align  Customer  fees.  In 
this  regard,  the  revisions  constitute  an 
increase  in  the  Firm  fee  schedule  and  a 
reduction  in  Customer  fees.  In 
authorizing  the  fee  changes,  the  PHLX 
will  substantially  eliminate  any 
incentive  for  firms,  under  pressure  from 
institutional  customers  to  lower  costs,  to 
enter  orders  for  customers  as  firm 
orders  in  order  to  benefit  from 
differences  between  fees  for  each  group 
under  the  old  rate  schedule. 

Additionally,  the  old  rate  schedule 
required  cumbersome  calculations  to 
account  for  the  variance  in  charges  in  a 
single  billing,  i.e..  scaled  rates  per  $1,000 
based  upon  premium  amount.  The  new 
schedule  eliminates  these  calculations 
by  instituting  a  per  contract  charge.  The 
PHLX  has  structured  this  proposed  fee 
to  achieve  a  revenue  neutral 
simplification  of  billing  for  Customers, 
Firms  and  Market  Makers.  This 
simplification  through  the  institution  of 
a  per  contract  charge  will  enable 
brokers  to  readily  ascertain  their  fees 
and  charges. 

The  proposed  fee  schedule  creates  an 
incentive  for  firms  with  larger  volumes 
of  transactions  by  providing  discounts. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
received  or  requested. 

ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  changes 
establishes  or  changes  a  due.  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  rule  19(b)(4) 
thereunder.  At  any  time  within  60  days 
of  the  date  of  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N\V..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-PHLX-91-36  and  should  be 
submitted  by  December  5. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretory. 
(FR  Doc.  91-27367  Filed  11-13-91;  8:45  am) 

WLUMO  COOC  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

November  7, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  security: 

]enny  Craig,  Inc. 

Common  Slock,  $.001  Par  Value  (File  No.  7- 
7498). 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  2, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  N.W..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority, 
lonatlian  G.  Katz, 
Secretary. 
[FR  Doc.  91-27323  Filed  11-13-91:  8:45  amD 

aiLUNO  COM  WIO-OI-M 


(Rel.  No.  IC-1S3M;  612-7809] 

Rot)ert  W.  Baird  &  Co.  Inc.;  Application 

November  6. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Temporary  order  and  notice  ot 

application  for  permanent  order  of 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Robert  W.  Baird  ft  Co. 
Incorporated  ("Baird"). 
RELEVANT  ACT  SECTION:  Exemption  from 
section  9(a)  under  section  9(c). 
SUMMARY  OF  APPUCATION:  Applicant 
has  been  granted  a  temporary, 
conditional  order  and  has  requested  a 
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permanent,  conditional  order  exempting 
it  from  the  provisions  of  scclicm  9(a)  to 
relieve  it  from  any  ineligibility  resulting 
from  applicant's  employment  of  an 
individual  who  was  convicted  of  a 
misdemeanor  within  the  last  ten  years 
as  a  result  of  the  individual's  conduct 
while  an  employee  of  a  bank. 
FiUNft  DATE:  The  appUcatioa  was  fded 
on  October  23, 1991.  and  was  amended 
on  October  2&,  1991  and  on  November  5, 
1991. 
HEARWM  OR  HOTIFtCATION  OF  HCARMO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p jn.  on 
December  2. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  afRdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a. 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary, 
ADorasscs:  Secretary.  SEC  450  5th 
Street.  NW.,  Washington,  DC  20549, 
Applicant,  Robert  W.  Baird  ft  Co. 
Incorporated,  777  East  Wisconsin 
Avenue,  Milwaukee.  WI  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524,  or  Barry  D.  Miller, 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Baird  is  a  registered  broker-dealer 
and  registered  investment  adviser.  Baird 
is  a  wholly-owned  subsidiary  of  The 
Regis  Group  Incorporated,  which  is  a 
majority-owned  subsidiary  of  The 
Northwestern  Mutual  Life  Insurance 
Company. 

2.  Baird  serves  as  the  principal 
underwriter  and  sub-adviser  for  Baird 
Capital  Development  Fund.  Inc..  an 
open-end,  diversified  management 
company  with  approximately  $27  million 
of  total  assets  on  September  30. 1991. 

3.  Baird  serves  as  the  principal 
underwriter  and  investment  adviser  for 
Baird  Blue  Chip  Fund,  Inc..  an  open-end. 
diversified  marta^ement  iavestment 
company  with  approximately  $47  million 
of  total  assets  on  September  30. 1991. 


4.  Baird  currently  employs  Gerald  M. 
Falci  as  a  registered  representative  in 
Baird's  Milwaukee.  Wisconsin  branch 
office.  Mr.  Falci  has  been  employed  by 
Baird  since  )uly;  1984. 

5.  Mr,  Falci  pleaded  guilty  to  a 
misdemeanor  on  July  1, 1988.  The 
violation  occurred  in  1983  when  Mr. 
Falci  was  employed  as  an  officer  of 
Heritage  Bank.  Milwaukee.  Wisconsin. 
It  involved  Mr.  Falci's  failure  to  cause 
Heritage  Bank  to  file  a  Currency 
Transaction  Report  (IRS  Form  4789)  with 
the  Internal  Revenue  Service  as  required 
by  law  in  connection  with  a  cash 
withdrawal  from  a  personal  joint 
savings  account.  This  conduct  was 
unrelated  to  providing  investment 
advice  or  acting  as  depositor  or 
underwriter  for  any  registered 
investment  company.  His  continuing 
association  with  Baird  as  a  registered 
representative  was  approved  by  the 
New  York  Stock  Exchange,  effective  on 
August  31. 1989.  The  National 
Association  of  Securities  Dealers 
concurred  in  this  action. 

6.  As  a  result  of  the  conviction 
described  above,  Mr.  Falci  is  subject  to 
the  provisions  of  section  9(a)(1)  of  the 
Act.  The  existence  of  the  conviction 
disables  Baird.  under  section  9(a)(3)  of 
the  Act,  from  acting  as  an  investment 
adviser  or  depositor  of  any  registered 
investment  company,  or  principal 
underwriter  for  any  registered  open-end 
investment  company,  registered  unit 
investment  trust,  or  registered  face- 
amount  certificate  company,  unless  an 
exemption  is  obtained  pursuant  to 
section  9(cJ. 

7.  Since  the  conviction  described  in 
paragraph  5  above,  Mr.  Falci  has  not 
been  convicted  of  any  secxiritiea  related 
felony  or  misdemeanor,  enjoined  by  any 
court  or  sanctioned  by  the  SEC,  any  self- 
regulatory  organization,  or  any  state 
securities  commission. 

8.  Baird's  general  counsel  and 
compliance  department  have  reviewed 
Mr.  Falci's  employment  history  and  have 
determined  that  only  one  customer 
complaint  has  been  Hied  against  Mr. 
Falci  since  the  conviction  discussed  in 
paragraph  5  above;  a  customer 
complained  of  lack  of  service  to  bis 
account  in  fuly,  1988,  which  complaint 
was  resolved  to  the  customer's 
satisfaction. 

9.  Mr.  Falci  is  not  employed  by  any 
Baird  affiliate  other  than  Baird,  does  not 
serve  in  any  capacity  related  to 
providing  investment  advice  to,  or 
acting  as  depositor  for,  any  registered 
investment  company,  or  acting  as 
principal  underwriter  for  any  registered 
open-end  investment  company,  or 
registered  unit  investment  trust.  Mr. 


Falci  does  not  have  any  management  or 
supervisory  responsibilities. 

10.  By  letter  dated  October  16. 1991. 
Baird  advised  the  SEC  that  Mr.  Falci 
was  placed  on  administrative  leave, 
effective  Immediately,  pending 
disposition  of  the  relief  requested.  IF 
temporary  relief  is  granted.  Baird  will 
permit  Mr.  Falci  to  return  to  work 
pending  the  disposition  of  the  request 
for  permanent  relief. 

11.  Although  Baird  knew  of  the 
existence  of  Mr.  Falci's  conviction  when 
it  arose,  Baird  claims  not  to  have 
become  aware  of  its  significance  under 
section  9(a)  until  the  publication  of 
Investment  Company  Act  Release  Na 
18055  (Mar.  20, 1991). 

12.  Baird  has  instructed  each  of  Baird 
Blue  Chip  Fund,  Inc.  and  Baird  Capital 
Development  Fund  to  pay  the 
investment  advisory  and  sub-advisory 
fees  due  Baird  into  escrow  accounts 
established  with  each  fund  and  First 
Wisconsin  Trust  Company.  Baird  also 
has  deposited  into  such  escrow  accounts 
the  investment  advisory  and  sub- 
advisory  fees  paid  to  it  since  July  1, 
1990. 

13.  Baird  has  had  procedures  in  place 
for  many  years  to  screen  for  and  detect 
the  existence  of  certain -statutory 
violations.  Since  the  publication  of 
Investment  Company  Act  Release  No. 
18055,  these  procedures  have  been 
enhanced  and  include,  among  other 
things,  notification  of  Baird's 
Compliance  Department  whenever  a 
statutory  disqualification  is  disclosed  in 
an  employment  application  for  a 
prospective  employee.  Baird  has  also 
filed  an  application  (Investment 
Company  File  No.  812-7771)  with 
respect  to  one  other  employee  subject  to 
the  ineligibihty  provisions  of  section 
9(a),  which  application  is  pending. 

Applicant's  Legal  Analysis 

1.  Section  9(a]  prohibits,  among  other 
things,  "any  person  who  within  ten 
years  has  been  convicted  of  any  *  *  * 
misdemeanor  *  *  *  arising  out  of  such 
person's  conduct  as  an  *  *  *  employee 
of  any  *  *  *  bank"  from  serv  ir^  or 
acting  in  the  capacity  of  "employee, 
officer,  director,  member  of  an  advisory 
board,  investment  adviser,  or  depositor 
of  any  registered  investment  company 
or  principal  underwriter  for  any 
registered  open-end  company,  registered 
unit  investment  trust,  or  registered  face- 
amount  certificate  company."  A 
company  with  an  employee  or  other 
"affihated  person"  ineligible  to  serve  in 
any  of  these  capacities  under  section 
9(a)(1)  is  similarly  disqualified  pursuant 
to  section  9(a)(3)  from  serving  ir.  any 
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such  capacity,  unless  it  obtains  an 
exemption  under  section  9(c]. 

2.  Baird  asserts  that  the  strict 
application  of  the  prohibitions  of  section 
9(a]  to  Baird  is  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Baird  and  Mr.  Falci  has  been 
such  as  to  make  it  not  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  requested  relief.  The  requested 
relief  is  appropriate  because  Mr.  Falci 
does  not  serve  in  any  capacity  related  to 
providing  investment  advice  to  or  acting 
as  depositor  for.  any  registered 
investment  company  or  acting  as 
principal  underwriter  for  any  registered 
open-end  investment  company, 
registered  unit  investment  trust,  or 
registered  face-amount  certiHcate 
company.  Further,  Mr.  Falci  has  not 
been  subject  to  any  injunction  or  other 
criminal  or  disciplinary  action  since  his 
conviction,  nor,  to  the  best  of  Baird's 
knowledge,  have  any  complaints  been 
filed  against  Mr.  Falci  with  the  SEC,  any 
self-regulatory  organization  or  any  state 
securities  commission  since  that  time.  In 
addition.  Baird  is  aware  of  only  one 
customer  complaint  filed  with  respect  to 
Mr.  Falci.  which  is  described  in 
paragraph  5  of  Applicant's 
Representations. 

3.  Baird  asserts  that  it  would  be 
appropriate  to  grant  the  relief  on  a 
temporary  basis  to  allow  Mr.  Falci  to 
continue  to  perform  his  duties  for  Baird 
pending  Tinal  disposition  of  the 
requested  relief. 

Conditions  to  the  Relief 

1.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Mr. 
Falci  will  not  serve  in  any  capacity 
directly  related  to  providing  investment 
advice  to,  or  acting  as  depositor  for,  any 
registered  investment  company  or  acting 
as  principal  underwriter  for  any 
registered  open-end  company,  registered 
unit  investment  trust,  or  registered  face- 
amount  certiHcate  company  without 
making  further  application  to  the  SEC. 

2.  As  a  condition  to  the  temporary 
relief.  Baird  will  continue  to  escrow  all 
investment  advisory  fees  and  sub- 
advisory  fees  payable  to  it  from  Baird 
Blue  Chip  Fund,  Inc.  and  Baird  Capital 
Development  Fund.  Inc.  as  described  in 
the  application  until  the  grant  of  a 
permanent  order. 

3.  As  a  condition  to  the  permanent 
relief.  Baird  will  take  the  necessary 
steps  to  confirm  that  no  other  employee 
is  subject  to  a  statutory  disqualification. 

4.  As  a  condition  to  the  permanent 
relief.  Baird's  general  counsel  will  attest 
that  he  has  reviewed  Baird's  compliance 
procedures  designed  to  screen  for  and 
detect  statutory  disqualification, 
reasonably  believes  such  compliance 


procedures  have  been  fully 
implemented,  and  that  such  procedures 
are  reasonable  and  appropriate  to 
prevent  persons  subject  to  a  statutory 
disqualification  from  becoming  affiliated 
with  Baird  in  the  future. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds,  under  section  9(c)  of 
the  Act.  that  Baird's  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  a  temporary  exemption. 
Accordingly, 

//  is  ordered,  under  section  9(c)  of  the 
Act,  that,  with  respect  to  the 
employment  of  Mr.  Falci,  Baird  is  hereby 
temporarily  exempted  from  the 
provisions  of  section  9(a)  of  the  Act  for 
the  shorter  of  90  days  or  until  final 
action  is  taken  on  the  application  for  an 
order  for  a  permanent  exemption  from 
the  provisions  of  section  9(a). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
looathaii  G.  Katz, 
Secretary. 

[FR  Doc.  91-27362  Filed  11-13-91;  8:45  am| 
■Nxma  cooc  wio-oi-m 


DEPARTMENT  OF  STATE 
[Public  Notice  1521] 

Presidential  Task  Force  on 
Government  International 
Broadcasting;  Change  In  Meeting 
Schedule 

The  Task  Force  announces  that  it  will 
meet  in  executive  session  on  November 
18, 1991. 

The  meeting  will  take  place  less  than 
fifteen  days  from  the  publication  of  this 
notice.  It  will  permit  discussion  of 
information  received  at  public  meetings 
and  issues  discussed  at  other  meetings 
in  time  to  assure  completion  of  work  by 
the  deadline  set  for  the  Task  Force. 

The  November  18  meeting  will  not  be 
open  to  the  public.  In  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  I.  section 
10(d),  it  has  been  determined  to  involve 
discussion  of  matters  exempt  from 
disclosure  under  5  U.S.C.  55b(c)(l).  The 
Task  Force  will  discuss  and  examine 
materials  properly  classified  under  the 
terms  of  Executive  Order  12065  of  June 
28, 1978.  and  the  effect  of  such  materials 
on  the  deliberations  of  the  Task  Force  in 
carrying  out  the  tasks  assigned  to  it  by 
the  President  in  the  White  Mouse 
statement  of  April  29, 1991  establishing 
the  Task  Force. 


Dated:  November  4. 1991. 
C  Edward  DUUry. 

Executive  Director,  Task  Force  on  U.S. 
Government  International  Broadcasting. 
(FR  Doc.  91-27317  Filed  11-13-«1;  8:45  am] 
BtUJNO  COOC  47ie-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement  SR 
522,  SR  9  to  SR  2,  Snohomish  County, 
WA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Snohomish  County. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  F.  Morehead,  Federal  Highway 
Administration.  Evergreen  Plaza 
Building,  711  South  Capitol  Way,  suite 
501,  Olympia,  Washington  98501, 
Telephone:  (206)  75S-2120;  E.R.  Burch. 
State  Design  Engineer,  Department  of 
Transportation,  Transportation  Building, 
Olympia,  Washington  98504,  telephone: 
(206)  753-6141;  or  Ronald  Q.  Anderson. 
District  Administrator.  Washington 
State  Department  of  Transportation, 
District  1. 15325  SE  30th  Place.  Bellevue. 
Washington  98007-6538,  Telephone: 
(206)  764-4020. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation,  will  prepare  an  EIS  on  a 
proposal  to  widen  approximately  10 
miles  of  State  Route  (SR)  522  between 
the  cities  of  Woodinville  and  Monroe 
(SR  9  to  SR  2). 

Improvements  to  the  corridor  are 
needed  to  provide  for  the  existing  and 
projected  traffic  demand.  Also  included 
in  the  proposal  is  construction  of  a  new 
bridge  across  the  Snohomish  River  and/ 
or  widening  the  existing  bridge,  and  new 
interchanges  at  Paradise  Lake  and  Fales 
Roads.  Alternatives  under  consideration 
include  (1)  taking  no  action;  (2)  using 
alternate  travel  modes;  and  (3)  widening 
the  existing  two  lane  roadway  to  a  four- 
lane,  limited  access  highway. 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  grade  and  alignment. 

The  proposed  project  was  originally  to 
have  been  funded  with  state  funds  only. 
Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
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the  appropriate  state  and  local  agencies, 
as  well  as  to  citizens  and  organizations 
that  expressed  interest  in  the  project.  A 
series  of  public  and  agency  scoping 
meetings  were  held  during  1991  and  will 
continue  throughout  the  remainder  of 
the  year  and  into  early  1992.  Following 
the  decision  to  utilize  federal  funds  for 
the  proposed  project,  additional  letters 
describing  the  proposed  action  and 
soliciting  comments  have  been  sent  to 
the  appropriate  federal  agencies.  A 
second  agency  scoping  meeting  for  all 
interested  federal,  state,  and  local 
agencies  will  be  held  during  the  last 
quarter  of  1991.  A  public  hearing  will  be 
held  during  the  draft  EIS  circulation 
period.  Public  notice  will  be  given  of  the 
time  and  place  of  all  meetings  and  the 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  1, 1991. 
Sharon  R.  Price. 

Area  Engineer,  Olympia,  Washington. 
[FR  Doc.  91-27380  Filed  11-13-91;  8:45  am] 
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Federal  Railroad  Administration 

[BS-AP-No.  307S] 

CSX  Transportation;  Public  Hearing 

The  CSX  Transportation  Company 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  following:  The  proposed 
discontinuance  and  removal  of  the 
existing  automatic  block  and  traffic 
control  signal  system,  between  Howell, 
Indiana,  milepost  323.4  and  the  end  of 
track,  milepost  470.87,  on  the  St.  Louis 
Subdivision,  Chicago  Division. 

This  proceeding  is  identified  as  FRA 
Block  Signal  Application  Number  3075. 

The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  conducted  a  filed  investigation  in 
this  matter.  After  examining  the  carrier's 
proposal  and  the  available  facts,  the 
FRA  has  determined  that  a  public 
hearing  is  necessary  before  a  final 
decision  is  made  on  this  proposal. 


Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Thursday. 
December  5,1991,  in  room  377  of  the 
United  States  Courthouse  Building 
located  at  101  Northwest  Martin  Luther 
King  Drive  in  Evansville,  Indiana. 
Interested  parties  are  invited  to  present 
oral  statements  at  the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  rules  of  practice 
(49  CFR  211.250)  by  a  representative 
designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC  on  November  6, 
1991. 

Grady  C  Cothen,  Jr.. 
Association  Administrator  for  Safety. 
[FR  Doc.  91-27396  Filed  11-13-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  7, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220.  ! 

Office  of  Thrift  Supervision 

OMB  Number:  15500035. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Securities  Offering  Disclosure. 

Description:  It  provides  necessary 
information,  including  financial 
disclosure,  to  persons  to  make  an 
informed  investment  decision 


regarding  possible  purchase  or  sale  of 
securities  of  savings  associations.  It 
sets  standards  for  disclosure  to  reduce 
the  risk  of  fraudulent  securities 
offerings,  which  could  adversely 
affect  the  public  and  the  safety  and 
soundness  of  savings  associations. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  116. 

Estimated  Burden  Hours  Per  Response: 
535  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
62,094. 

Clearance  Officer:  John  Turner.  (202) 
906-6840,  Office  of  Thrift  Supervision. 
2nd  Floor,  1700  G  Street  NW.. 
Washington.  DC  20552. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer 

[FR  Doc.  91-27340  Filed  11-13-91;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Management  of  English  Teaching 
Fellow  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice,  Request  for  proposals. 

summary:  The  U.S.  Information  Agency 
(USIA)  solicits  interest  from  U.S. 
professional,  not-for-profit  institutions/ 
organizations  in  conducting  the 
recruitment  and  placement  of  11-16 
English  Teaching  Fellows  (ETFs)  and 
attendant  administration  for  payment 
and  placement  of  the  fellows  in  selected 
countries  around  the  world.  The  exact 
number  of  ETFs  will  be  contingent  upon 
the  amount  of  cost  sharing  by  overseas 
posts  who  wish  to  host  a  fellow  and  by 
the  availability  of  funds.  The  fellows 
will  serve  as  full-time  teachers  of 
English  as  a  Foreign  Language  and  as 
materials  or  test  developers  or  as 
teacher  trainers.  The  grantee  institution/ 
organization  will  be  expected  to  manage 
the  English  Teaching  Fellow  program 
during  the  period  February  1. 1992  to 
August  31, 1993. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EST  on 
December  15, 1991.  Faxed  documents 
will  not  be  accepted,  nor  will  documents 
postmarked  on  December  15,  but 
received  at  a  later  date.  It  is  the 
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responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
die  above  deadline.  Grants  should  begin 
on  February  1. 1992. 
AOORESSCS:  The  original  and  10  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency.  Ref.:  Management  of  English 
Teaching  Fellows  Program,  Office  of  the 
Executive  Director,  E/X,  room  336,  301 
4th  St..  SW.,  Washington.  DC  20547. 
rem  nnrTHcii  mfoiiwation  contact: 
Interested  organizations/institutions 
should  contact  William  B.  Royer,  Jr.  at 
U.S.  Information  Agency,  301  4th  St., 
SW.,  Office  of  Cultural  Centers  and 
Resources,  English  Language  Programs 
Division,  E/CE.  room  304,  Washington. 
DC  20547,  Telephone  (202)  619-5869  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 
SUMUSMCKrARY  wrowMATKHt  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Overview 

The  U.S.  Information  Agency  (USIA) 
is  soliciting  proposals  from  U.S. 
professional,  not-for-profit  institutions/ 
organizations  to  recruit  and  place  11-16 
English  Teaching  Fellows  who  will  serve 
as  fuU-time  teachers  of  English  as  a 
Foreign  Language,  as  materials  or  test 
developers  or  as  teacher  trainers  in 
countries  around  the  world. 

The  English  Teaching  Fellow  Program 
is  designed  to  increase  the  American 
presence  and  to  enhance  standards  at 
local  English  teaching  institutions  in 
selected  countries  around  the  world. 
These  include  binational  centers  (BNCs) 
or  other  United  States  Information 
Service  post-selected  institutions  with 
English  teaching  programs.  The  ETF 
program  enables  recipients  of  M.A.'8  In 
teaching  English  as  a  foreign/second 
language  (TEFL/TESL)  to  acquire 
overseas  teaching  experience  while 
providing  the  BNC  or  other  host 
institution  with  their  professional 
expertise  in  current  methods  and  theory 
of  English  teaching. 

Guidelines 

An  English  Teaching  Fellow  is  an 
American  citizen  who  has  received  a 
Master's  degree  in  TEFL/TESL  and  has 
had  little  or  no  overseas  teaching 
experience.  The  ETF  spends  a  fidl 


twelve  months  (typically  September  to 
August)  in  a  BNC  or  English  teaching 
institution,  with  the  possibility  of  a  one- 
year  extension.  Extensions  will  be 
granted  only  under  exceptional 
circumstances,  and  require  agreement  of 
the  Agency.  Post.  BNC/institution  and 
Fellow.  An  ETF  is  the  employee  of  the 
BNC  or  teaching  institution,  not  of  USIA. 
ETFs  normally  serve  as  full-time 
teachers  (classroom  teaching  should  be 
limited  to  20  hours  per  week).  They  may 
also  be  assigned  to  duties  such  as 
materials  development  and  teacher 
training.  However,  the  ETFs  overall 
weekly  work  load  should  not  exceed  40 
hours,  nor  should  they  be  assigned 
administrative  duties. 

Among  the  organization's 
responsibilities  will  be: 

1.  Recruit  candidates  and  assist 
overseas  posts  in  the  selecting  process. 
This  will  include  the  following: 

— Disseminate  information  through 
domestic  and  international  mailings 
and  other  means  concerning  the 
English  Teaching  Fellow  program: 
place  an  advertisement  in  the  TESOL 
Placement  Bulletin:  answer 
"curriculum  vitae"  (CVs)  and  letters 
of  inquiry  with  'applicant  package'  of 
application  materials,  designed  by  the 
grantee  institution/organization  in 
consultation  with  USIA;  enter  data 
from  applications/CVs  into  an  ETF 
applicant  database,  preferably  on 
Paradox,  sorting  for  experience. 
language,  area  preference,  degree: 
print  summary  report  on  each  post's 
nominees  from  database:  compile  and 
dispatch  candidate  dossiers,  cover 
letter,  summaries  to  post  for 
prioritization:  contact  candidates  in 
priority  order  for  acceptances:  print 
and  mail  Terms  and  Conditions  of  the 
EFT  grant  to  successful  applicants, 
letter  of  appointment,  tax  information, 
health  insurance  information  and 
certificate  to  the  nominee  and  secure 
the  signed  terms  and  conditions  and 
the  health  certificate. 

2.  Work  with  overseas  posts  and 
potential  host  institutions  in  the 
selection  process  by  ensuring  that  they 
understand  parameters  of  ETF 
activities/duties;  by  supplying  the  post 
with  a  sample  contract  and  model  letter 
of  appomtment  for  potential  ETF;  by 
notifying  post  once  a  candidate  has 
accepted  an  appointment,  and  by 
securing  the  ETF  contract  from  host 
institution,  with  a  copy  to  The  English 
Language  Programs  Division  of  USIA 
(E/CE):  by  monitoring  visa  process  and 
contracting  post/host  institution  re:  any 
problems. 

3.  Process  the  payments  and  financial 
arrangements  and  distribute  the  stipend 


checks  to  Fellows.  Maintain  budget 
figures  for  the  program  on  a 
spreadsheet. 

4.  Make  all  travel  arrangements  for 
the  fellows  including  finalizing  their 
itineraries,  booking,  and  mailing  tickets 
and  orientation  letter  to  them.  Finalize 
costs  and  update  budget  spreadsheet 
with  final  amount. 

5.  Arrange  for  and  implement  three- 
day  orientation  program  for  fellows  in 
Washington  and  oversee  their  departure 
for  post.  Finalize  the  agenda:  design, 
type,  and  print  handouts:  type  insurance 
cards  for  ETFs. 

6.  Both  the  English  Teaching  Fellows 
and  the  grantee  organization  will  be 
required  to  submit  periodic  reports.  The 
grantee  organization  will  provide  E/CE 
with  monthly  statistics  on  the  progress 
of  recruitment  and  placement  and  on 
expenditures. 

Qualifications  Required  of  the 
Responding  Organization 

To  carry  out  the  above  tasks  the 
institution/organization  must  be 
incorporated  in  the  U.S.  as  a  501(c)(3), 
not-for-profit  organization  as 
determined  by  IRS,  and  must  possess  a 
proven  ability  to  network  that  provides 
and  allows  for  the  greatest 
dissemination  of  information  to  and 
among  the  profession  of  Teachers  of    ■, 
English  as  a  Second  or  Foreign 
Language:  must  be  able  to  provide 
knowledgeable.  TEFL-qualified.  ' 

experienced  staff  capable  of 
interviewing  candidates  and  evaluating 
their  qualifications  for  teaching,  and/or 
for  developing  materials,  or  for  [ 

conducting  teacher-training  in  the 
context  of  English  as  a  foreign  language, 
in  accoM  with  criteria  established  by 
USIA. 

Proposed  Budget  | 

The  grantee  organization  will  be 
required  to  submit  a  comprehensive  line 
item  budget  for  which  specific  details 
are  available  in  the  application  packet. 
Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
experience  In  conductmg  international 
exchange  programs  will  be  limited  to 
$60,000.  and  their  budget  submissions 
should  reflect  this  limitation. 

Review  Process  | 

USIA  ivill  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet 
Eligible  proposals  will  be  forwarded  to 
panels  oif  USIA  officers  for  advisory 
review.  AU  eligible  proposals  wil  also 
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be  reviewed  by  the  Agency's  Office  of 
General  Counsel,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  program  plan  and 
adherence  of  the  proposed  activity  to 
the  criteria  and  conditions  described 
above. 

2.  Reasonable,  feasible,  and  flexible 
objectives.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan, 

3.  Cost  effectiveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

4.  Clear  evidence  of  the  ability  to 
efficiently  recruit  suitable  grantees  for 
an  ETF  program.  Proposals  should 
demonstrate  potential  for  program 
excellence  and/or  track  recordof 
applicant  institution.  The  Agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants. 

5.  Demonstrated  ability  to  gain  access 
to  and  network  with  EFL/ESL 
professionals  and  programs. 

6.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals.  The  proposal 
should  include  evidence  of  strong 
administrative  and  managerial 
capabilities  and  project  management 
experience. 

7.  Proposal  should  provide  for  a 
quarterly  formative  evaluation  by  the 
grantee  institution  and  a  summative 
evaluation  at  the  conclusion  of  the 
project. 

8.  Evaluation  Plan,  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 


commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
February  1. 1992.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  6. 1991. 
WiUism  P.  Glade, 

Associate  Director.  Bureau  of  Educational 

and  Cultural  Affairs. 

|FR  Doc.  91-27319  Filed  11-13-91;  8:45  am] 
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University  Affiliations  Program; 
.  Administrative  Services 

agency:  United  States  Information 
Agency. 

ACTION:  Notice,  request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  seeks  to  secure  the 
services  of  a  non-profit  organization  to 
assist  in  the  administration  of  the  FY 
1992  University  Affiliations  Program 
competition.  The  organization  shall 
review  proposals  submitted  to  the 
Agency  for  compliance  with  the 
technical  requirements  published  in  the 
Request  for  Pioposals  (RFP)  for  the  FY 
1992  University  Affiliations  Program. 
The  organization  also  shall  coordinate 
the  academic  review  of  technically 
eligible  proposals  and  provide  the 
Agency  with  panel  recommendations 
and  assessments  on  each  proposal 
based  on  academic  review  criteria 
published  in  the  RFP, 

The  University  Affiliations  Program 
promotes  partnerships  between 
American  and  foreign  institutions  of 
higher  education  through  grants  for  the 
exchange  of  faculty  and  staff. 
DATES:  Deadline  for  proposals: 
Proposals  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EST  on 
December  5. 1991.  Proposals  received  by 
the  Agency  after  this  deadline  will  not 
be  eligible  for  consideration.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  be  accepted  which  are 
postmarked  on  December  5, 1991  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  the  proposal  is  received  by 
the  above  deadline.  Grants  should  begin 
February  10, 1991. 

ADDRESS:  The  original  and  fifteen  (15) 
copies  of  the  completed  application, 
including  required  forms,  should  be 


submitted  by  the  deadline  to:  U.S. 
Information  Agency.  Ref.:  University 
Actuations  Program.  Office  of  the 
Executive  Director,  E/X,  room  357,  301 
4th  St.,  SW..  Washington,  DC  20547, 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations  should  contact 
Ms.  Camille  Barone  or  Ms.  Aleta 
Wenger  at  the  U.S.  Information  Agency. 
301 4th  Street,  SW.,  University 
Affiliations  Program,  Office  of 
Academic  Programs,  room  349,  (202) 
619-5289,  to  request  detailed  application 
packets,  which  include  program 
requirements,  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 

SUPPLEMENTARY  INFORMATION: 

Overview 

Authority  for  the  University 
Affiliations  Program  is  contained  in  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87-256 
(Fulbright-Hays  Act).  The  Fulbright 
Program  seeks  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  people  of  other 
countries.  USIA  strives  to  accomplish 
this  goal  by  promoting  affiliations 
between  U.S.  and  foreign  institutions  of 
higher  education. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain 
their  scholarly  integrity  and  a  non- 
political  character,  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

Guidelines 

Eligibility 

Non-profit  organizations  based  in  the 
Washington.  DC  metropolitan  area  with 
experience  in  international  education, 
with  emphasis  on  educational 
exchanges,  are  invited  to  submit 
proposals  for  a  cooperative  agreement 
award  from  the  Agency. 

Proposed  Budget 

A  comprehensive  line  item  budget 
must  be  submitted  with  the  proposal  by 
the  deadline.  Specific  guidelines  for 
budget  preparation  are  available  in  the 
application  packet. 

Note:  Grants  awarded  to  eligible 
organizations  with  fewer  than  four  years' 
experience  in  conducting  international 
exchange  programs  will  be  limited  to  $60,000. 
Budget  submissions  from  these  organizations 
should  not  exceed  this  amount 
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Review  Proceas 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  adhere 
to  the  guideUnes  established  herein  and 
in  the  application  packet  Eligible 
proposals  will  be  forwarded  to  a  panel 
of  USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency's  budget  and  contracts 
offices,  and  the  Office  of  the  General 
Counsel  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USLA's  contracting  officer. 

Revi«iv  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality/responsiveness — Quality  of 
administrative  plan  and  adherence  of 
the  proposed  activity  to  the  criteria  and 
conditions  described  in  the  application 
packet.  Proposals  should  clearly 
demonstrate  how  the  organization  will 
meet  the  program's  objectives  and  plan. 

2.  Institutional  capacity — Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals. 

3.  Cost-effectiveness — ^The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  budget  items  should  be 
necessary  and  appropriate.  Proposals 
should  demonstrate  cost-sharing  and  in- 
kind  support 

4.  Track  record/potential — ^Proposals 
should  demonstrate  potential  for 
excellence  and/or  track  record  of 
applicant  organization.  The  Agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants. 

5.  Evaluation  plan — Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  organization. 

Notice 

The  terms  and  conditions  published  in 
their  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
conunitted  through  internal  USIA 
procedures. 


Notificatiea 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
January  22. 1992.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  4. 1991. 

WHfiam  P.  Glade. 

Associate  Director.  Bureau  of  EducationaJ 
and  Cultural  Affairs. 

(PR  Doc.  91-27318  Filed  11-13-81;  8:45  em] 

BIUJNOCOOE  IZaO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infonnation  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 
Affairs, 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  33).  This  document  lists  the 
following  inforrnation:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(B).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  appbcable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (8)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOa  room  3002.  Washington.  DC 
20503  (202)  39S-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16. 1991. 

Dated:  November  «.  IQSl. 


By  direction  of  the  Secretary. 
Frank  E.  Lialley, 

Associate  Deputy.  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Extension 

1.  Designation  of  Beneficiary.  VA  Form 
29-336. 

2.  The  form  is  used  by  the  insured  to    | 
designate  a  beneficiary  and  select  ah 
optional  settlement  to  be  used  when 
the  insurance  matures  by  death.  The 
information  is  requested  to  determine 
the  claimants  eligibility  to  receive  the 
proceeds. 

3.  Individuals  or  households. 
4. 13.917  hours. 

5. 10  minutes. 

6.  On  occasion. 

7.  83,500  respondents. 

(FR  Doc  91-27332  Filed  11-13-91:  8.'45  am] 
BiLUNQ  COM  saat-ovM 


infonnation  Collection  Under  OMB 
Review 

AQENCV:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following    \ 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.    j 
chapter  35).  This  document  lists  the     ' 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers.  Records  Management  Service    | 
(723),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420  (202)  233-3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
02503  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATCK  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16. 1991. 

Dated:  November  6. 1901. 
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By  direction  of  the  Secretary. 

Frank  E.  Lalley. 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Reinstatement 

1.  Age  Discrimination  Complaints.  38 
CFR  18.54Z  AND  NoUce  of 
Subrectpients.  38  CFR  18.532. 

2.  This  information  conection  pertains  to 
the  recordkeeping  requirement  that 
Federally  funded  recipients  process 
complaints  of  age  discrimination  in 
their  respective  programs  and  that 
these  recipients  notify  subrecipients 
of  their  obligations  under  the  law  and 
VA's  implementing  regulatiooi. 

3.  Individuals  or  househokis:  State  or 
local  governments;  Businesses  or 
other  for-profit;  Non-profit 
institutions. 

4. 5  minutes. 

5.  IVihours. 

6.  On  occasion. 

7.  4.644  recordkeepers. 

(FR  Doc.  91-273$3  Filed  11-13-91;  MS  am] 

mU.mQ  CODE  SSXMII-li 


Information  Collection  Under  OMB 
Review 

AOENCY:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  informption:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7]  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW-.  Washingtoa  DC  20420  (202)  223- 
3021. 


Commenti  and  questioaB  abost  flte 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington.  DC 
20503  (202)  395-731&  Do  not  send 
requests  for  benefits  to  this  address. 
DATtt:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16, 1991. 

Dated:  Norember  &  1991. 

By  direction  of  tiie  Secretai;. 
Fnuik  E.  LalUy. 

Associate  Deputy.  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Extaasion 

1.  Request  for  Confidential  Verificatian 
at  Birth.  VA  Form  21-4504. 

2.  The  form  is  used  to  secure  verification 
of  birth  from  the  Registrar  of  Vital 
Statistics  in  order  to  establish  age  or 
relationship.  The  failure  to  collect  this 
data  may  result  in  a  delay  in  payment 
of  benefits, 

3.  State  or  local  governments. 

4.  788  hours. 

5.  30  minutes. 

6.  On  occasion. 

7. 1,575  respondents. 

(FR  Doc.  91-27334  Filed  11-13-91:  &4S  eml 
eiujNa  CODE  tsae-oi-ii 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56.  No.  220 

Thursday,  November  14,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  91-2713.4 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Wednesday,  November  13, 1991, 10:00 
a.m..  Meeting  Open  to  the  Public. 

The  Following  Item  is  Added  to  the 
Agenda: 

Status  Report  on  the  Presidential  Election 
Campaign  Fund  (continued  from  meeting  of 
November?,  1991) 

DATE  AND  TIME:  Tuesday.  November  19, 

1991, 10:00  a.m. 

place:  999  E  Street.  N.W..  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

S  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  S  437g, 

S  438(b),  and  Title  28.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  November  21. 
1991, 10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 

D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Title  26  Certification  Matters 

Jack  Kemp  for  President  Committee,  and  the 
Kemp/Dannemeyer  and  Victory  '88  Joint 
Fundraising  Committees  Request  for  Oral 
Presentation 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-4155. 
Delorea  R.  Harris, 

A  dwinistrative  Assistant. 

[FR  Doc.  91-27561  Filed  11-12-91;  3:09  pmj 

BtLUNQ  COOE  (71$-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  8, 1991. 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
November  13, 1991. 
PLACE:  Room  600, 1730  K  Street,  NW., 
Washington.  DC. 


STATUS:  Open. 

CHANGES  IN  THE  MEETING:  The  item 
listed  for  consideration  at  this  time  has 
been  postponed.  No  date  has  been 
rescheduled. 

1.  Explosives  Technologies  International, 
Inc..  Docket  No.  CENT  90-95-M. 

It  was  determined  that  the  above 
postponement  was  necessary  at  this 
time,  and  that  no  earlier  announcement 
of  the  change  was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen  (202)  653-5629/(202)  708-9300  for 

TDD  Relay. 

Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  91-27483  Filed  11-12-91;  11:43  am] 

BILLINQ  COOE  (TSK-OI-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting:  Notice  of  Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  FR  Doc.  91- 
26163. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  November  17. 1991  at  1:00 
p.m. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Madison  Hotel.  15th  and 
"M"  Streets,  N.W.,  Drawing  Rooms  I  & 
II.  Washington.  D.C.  20005.  (202)  862- 
1600. 

CHANGES: 

DATE  AND  TIME:  (No  Change) 

PLACE:  (No  Change) 

AGENDA:  In  lieu  of  a  hearing,  the  Audit 
and  Appropriations  Committee  will  hold 
a  meeting  during  which  the  public 
comment  solicited  previously  will  be 
received.  In  addition  to  the  receipt  of 
public  comment  on  the  Fiscal  Year  1993 
budget  mark  of  the  Legal  Services 
Corporation,  the  Committee  will 
consider  other  matters  as  reflected  in 
the  agenda  presented  below. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  16, 
1991  Meeting. 

3.  Consideration  of  Budget  and  Expenses 
Through  September  1991. 

4.  Review  of  Fiscal  Year  1991  Audit  Plan 
and  Related  Procedures. 

5.  Consideration  of  Fiscal  Year  1992 
Management  and  Administration  Budget. 


6.  Public  Comment  on  the  Fiscal  Year  1993 
Budget  Mark  of  the  Legal  Services 
Corporation. 

7.  Consideration  of  Public  Comment  on  the 
Proposed  Fiscal  Year  1993  Budget  Mark  of  the 
Legal  Services  Corporation. 

8.  Consideration  of  an  Analysis  of  Space 
Needs  of  the  Legal  Services  Corporation. 

9.  Consideration  of  Guidehnes  Used  for 
Unsolicited  Proposals  for  Corporation  Grants. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  863-1839. 

Date  Issued:  November  12, 1991.    ' 
Patricia  D.  Batie. 
Corporate  Secretary. 
[FR  Doc.  91-27545  Filed  11-12-91;  2:36  p.m.] 

BILUNO  COOe  70S0-01-M 


LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 
MEETING;  NOTICE 

TIME  AND  date:  A  meeting  of  the  Board 
of  Directors  will  be  held  on  November 
18, 1991.  The  meeting  will  commence  at 
9:00  a.m. 

place:  The  Madison  Hotel.  15th  and 
"M"  Streets.  N.W..  Drawing  Rooms  I  & 
II.  Washington.  D.C.  20005  (202)  862- 
1600. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors.  At  the  closed 
session,  subject  to  the  aforementioned 
majority  vote,  the  Board  of  Directors 
will  hear  and  consider  the  report  of  the 
General  Counsel  on  litigation  to  which 
the  corporation  is  a  party,  and  will 
consider,  in  consultation  with  its 
counsel,  pending  personnel  actions  and 
personnel-related  rules  and  practices, 
including  matters  related  to  current 
investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  The  Board  of  Directors  will 
also  receive  and  consider  a  report  on 
current  investigations  from  the  Inspector 
General.  Finally,  the  Board  of  Directors 
will  consider  and  vote  to  approve  the 
minutes  of  a  portion  of  the  closed 
session  of  the  Board's  October  21, 1991 
meeting.  The  closing  is  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)  (2),  (6),  and  (10)].  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Sections 
1622.5  (a),  (e).  and  (h)].  The  closing  will 
be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
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above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
400  Virginia  Avenue.  S.W..  Washington. 
D.C.  20024.  in  its  three  reception  areas, 
and  will  otherwise  be  available  upon 
request. 

MATTERS  TO  BE  CONSIDERED! 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  15-16. 
1991  Meeting. 

3.  Chairman's  and  Members'  Reports. 

4.  President's  Report. 

5.  Legislative  Report. 

6.  Inspector  General's  Report. 

7.  Cpnsideration  of  Audit  and 
Appropriations  Committee  Report 

8.  Consideration  of  Report  by  Staff  on  the 
Status  of  Applications  for  Migrant  Funding. 
CLOSED  SESSION:* 

9.  Consideration  of  Report  by  Inspector 
General  on  Current  Investigations  and  Other 
Matters. 

10.  Consideration  of  Pending  Personnel 
Actions  and  Personnel-Related  Rules  and 


'  It  ii  anticipated  that  the  executive  aession  will 
conclude  at  approximately  2.O0  p  m.  The  open 
teMlon  will  reconvene  Immediately  thereafter. 


Practices  and  Consultation  with  Board's 
Special  Counsel. 

11.  Consideration  of  the  General  Counsel's 
Report  on  Pending  Litigation  to  which  the 
Corporation  is  a  Party. 

12.  Approval  of  Minutes  of  a  Portion  of  the 
Closed  Session  of  the  Board  of  Directors 
October  21, 1991  Meeting. 

OPEN  SESSION: 

13.  Consideration  of  Operations  and 
Regulations  Committee  Report. 

14.  Consideration  of  Other  Business. 

CONTRACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Executive  Office.  (202) 
863-1839. 

Date  Issued:  November  12. 1991. 
Patricia  0.  Batie. 
Corporate  Secretary. 

[FR  Doc.  91-27548  Filed  11-12-01;  2:36  pm 
MUJNa  COOC  70SO-01-M 

RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  November  19. 1991.  9:00  a.m.. 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street,  Chicago.  Illinois, 


60611.  The  agenda  for  this  meeting 
follows: 

(1)  Contract  on  Investment  Practices 
(presentation  by  Dr.  French). 

(2)  Claims  Examiners'  Classifications 
(presentation  by  task  force). 

(3)  Computer  Aided  Software  Engineering 
(CASE)  Study. 

(4)  Fiscal  Year  1992  FTE  Allocation. 

(5)  Fiscal  Year  1992  Budget. 

(B)  Special  Management  Improvement 
(SMI)  Monthly  ReporUng. 

(7)  Regulations— Parts  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  insurance 
Act 

(8)  Regulations — Part  203.  Employees 
Under  the  Act. 

(9)  Regulations — Part  230.  Reduction  and 
Non-Payment  of  Annuities  by  Reason  of 
Work. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  ai2- 
751-4920.  FTS  No.  386-4920. 

Dated:  November  8. 1991. 
Beatrice  Ezetskl. 
Secretary  to  the  Board. 
(FR  Doc.  91-27560  Filed  11-12-91;  3:20  pm) 

BtLLNM  coot  TM»-ei-«l 


Thursday 
November  14,  1991 


Part  II 


Department  of 
Health  and  Human 
Services 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

Evaluation  of  Symptoms,  Including  Pain; 

Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  No*.  4  and  16) 
Rm0960-AB41 

Evaluation  of  Symptoms,  Including 
Pain 

AQENCV:  Social  Security  Administration, 

HHS. 

action:  Final  rules. 

summary:  We  are  expanding  our 
disability  regulations  pertaining  to  how 
we  evaluate  symptoms,  including  pain. 
We  are  including  in  these  regulations 
additional  explanations  of  the  factors 
we  consider  for  the  purpose  of 
establishing  the  existence  of  pain  or 
other  symptoms  and  functional 
limitations  resulting  horn  the  symptoms 
in  determining  disability  under  titles  II 
and  XVI  of  the  Social  Security  Act  (the 
Act).  These  expanded  regulations 
incorporate  the  terms  of  the  statutory 
standard  for  evaluating  pain  and  other 
symptoms  contained  in  section  3  of  the 
Social  Security  Disability  Benefits 
Reform  Act  of  1984  (Pub.  L  98-460). 
They  also  incorporate  related 
statements  of  policy  and  interpretation 
now  set  forth  in  Social  Security  Rulings 
and  program  operating  instructions. 
EFFECTIVE  DATE:  These  rales  are 
effective  November  14, 1991. 
FOR  FURTMK  (NFOnMATIOMCOMrACT: 
Martin  Sussman.  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  MO  21235,  301- 
965-1758. 

SUPPLEMENTARY  INFORMATION:  We 
published  proposed  rules  in  a  Notice  of 
Proposed  Rulemaking  in  the  Fadacal 
Register  on  September  14, 1988  (53  FR 
35516).  These  final  rules  take  into 
consideration  and  respond  to  the 
comments  we  received  from  interested 
individuals  and  public  and  private 
organizations  and  groups. 

Section  223(d)(5)  of  the  Act  states  that 
to  be  considered  under  a  disability,  an 
individual  must  furnish  medical  and 
other  evidence  of  the  existence  of  such 
disability  as  we  may  require.  This 
section  did  not  specifically  discuss  the 
evaluation  of  symptoms,  such  as  pain, 
until  amended  by  Public  Law  98-460. 
Section  3(a)  of  Public  Law  98-460 
codified  our  policy  for  the  evaluation  of 
pain  and  other  symptoms  for 
determinations  of  disability  made  prior 
lo  January  1, 1987.  by  adding  language  to 
section  223(d)(5)  of  the  Act  that 


embodied  our  existing  policy,  and  by 
amendiaft-aeclion  1614(a)(3)  of  tiw  Act 
to  make  the  provision  applicable  tftlfife 
XVI  as  well  as  title  II  of  the  Act 
Although  the  statutory  standard  ha» 
expired,  the  Agency  policy  that  it 
reflected  remained  in  effect  undBrour 
prior  regulations  and  our  existing 
operating  instructions  for 
determinations  made  on  and  after 
January  1, 1987.  We  are  amending  oar 
prior  regulations,  however,  to  include  a 
more  detailed  description  of  the  policy 
that  we  follow  in  evaluating  symptonw, 
such  as  pain.  Because  the  statutory 
standard  codified  earlier  Social  Secnrity 
policies  for  evaluating  pain  and  other 
symptoms,  and  because  the  regulatory 
amendment  expressly  adopts  and 
incorporates  those  same  policies,  these 
final  rules  make  no  substantive  change 
in  our  policy. 

Sections  221(k)  and  1614(a)(3)(G)  of 
the  Act  require  the  Secretary  to  publish; 
regulations  setting  forth  unifonn 
standards  for  determining  disability  at 
all  levels  of  adjudication.  To  carry  out 
the  intent  of  Congress,  as  provided  in 
section  3(a)  of  Public  Law  98-460  to 
define  clearly  and  set  forth  our  policies 
on  the  evaluation  of  pain  and  other 
symptoms  in  determining  disability;  and 
to  comply  with  the  requirements  of 
sections  221(k)  and  1614(a)(3)(G)  of  the 
Act,  we  are  expanding  20  CFR  404.1529 
and  416.929.  The  changes  to  these 
sections  will  ensure  that  claimaats,  the 
public  and  our  adjudicators  clearly 
understand  the  policy  set  forth  ia  these 
scctionft. 

Af  the  same  lime  that  section  3{Mlaf 
Public  Law  98-460  codified  our  piesent 
policy  for  the  evaluation  of  symptams,- 
such  as  pain,  section  3(b)  of  Pubfic  Lavr 
98-460  called  for  the  establishment  of  a 
Commiasion  on  the  Evaluation  of  Pain  to 
conduct  a  study,  in  consultation  wHh  the 
National  Academy  of  Sciences, 
concerning  the  evaluation  of  pain  in 
determining  disability.  A  20-memb« 
Cemmiesion,  consisting  of  expects  in  the 
fields  o£  medicine,  law,  insurance,  and 
disability  program  administration,  with 
significant  concentration  of  expertise  in 
the  field  of  clinical  pain,  was  appointed 
by  the  Secretary  on  April  1, 1985^  In  its 
report,  which  the  Secretary  transmitted 
to  the  Congress  on  September  11,,  1986, 
the  Commission  made  13 
recommendations,  including  specific 
recommendations  for  additional 
research  to  obtain  more  reliable  and 
valid  data  about  pain,  to  study  chronic 
illness  behavior  and  disability,  aadto. 
fund  projects  to  develop  and  compare 
methods  to  assess  pain  early  in  tfie 
disability  determination  process. Hia 
research  effort  is  underway.  The 
Commission  also  recommended  m  its 


report  that  the  temporary  statutory 
standard  in  section  3(a)(1)  of  Public  Law 
flB-460  for  the  evaluation  of  pain  and       { 
edter  symptoms  be  continued  until  the 
research  could  be  completed  and  for  one 
year  thereafter. 

The  statutory  language  in  section         i 
3Cb)(1]  stated  that  "(a|n  individual's 
statement  as  to  pain  or  other  symptoms 
shall  not  alone  be  conclusive  evidence 
of  disability"  but  that  "*  *  *  there  must 
be  medical  signs  and  findings, 
established  by  medically  acceptable 
claical  or  laboratory  diagnostic 
techniques,  which  show  the  existence  of 
a  medical  impairment  that  results  from 
anatomical,  physiological,  or 
psychological  abnormalities  which 
could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms 
alleged  *  *  *."  The  statute  also  stated 
that  there  must  be  medical  signs  and 
findings  which,  "•  *  •  when  considered 
with  all  evidence  •  *  *  (including 
statements  of  the  individual  or  his 
physician  as  to  the  intensity  and 
persistence  of  such  pain  or  other 
symptoms  which  may  reasonably  be 
accepted  as  consistent  with  the  medical 
signs  and  findings),  would  lead  to  a 
conclusion  that  the  individual  is  under  a 
disability." 

The  policy  for  the  evaluation  of  pain 
and  other  symptoms,  as  expressed  in  the 
statutory  standard  and  clearly  set  forth 
in  these  final  rules,  requires  that:  (1)  For 
pain  or  other  symptoms  to  contribute  to 
a  Snding^of  disability,  an  individual 
must  first  establish,  by  medical  signs 
aad  laboratory  findings,  the  presence  of 
s  medically  determinable  physical  or 
mental  impairment  which  could 
reasonably  be  expected  to  produce  the 
pain  or  other  symptoms  alleged;  and  (2) 
once  such  an  impairment  is  established, 
allegations  about  the  intensity  and 
petsistence  of  pain  or  other  symptoms 
must  be  considered  in  addition  to  the 
medical  signs  and  laboratory  findings  in 
evaluating  the  impairment  and  the 
extent  to  which  it  may  affect  the 
ia<fividuars  capacity  for  work. 

We  have  added  a  new  paragraph  (f)  to 
}}  4011525  and  416.925  which  explains 
when  an  individual's  impairment  is 
determined  to  meet  the  criteria  of  an 
impairment  in  the  Listing  of  Impairments 
is  part  404.  New  paragraph  (f)  explains 
bow  a  symptom,  such  as  pain,  is 
considered  when  it  appears  as  a 
criterion  in  the  Listing  of  Impairments.  It 
e}(piains  that,  generally,  when  a 
symptom  appears  as  a  criterion,  it  is 
necessary  only  that  the  symptom  be 
present  in  combination  with  the  other 
Bated  criteria  to  determine  that  the 
iBdrvidual's  impairment  meets  the 
requirements  of  the  listed  impairment.  It 
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is  not  necessary,  unless  the  listing 
specifically  states  otherwise,  to 
determine  the  intensity,  persistence,  or 
limiting  effects  of  the  symptom  as  long 
as  all  other  findings  required  by  the 
specific  listing  are  present.  The 
proposed  rule  gave  the  listing  for 
ischemic  heart  disease  (Listing  4.04). 
which  includes  a  requirement  of  chest 
pain  of  cardiac  origin,  as  an  example  of 
how,  in  general,  a  symptom  is 
considered  when  it  appears  as  a 
criterion  in  a  listing.  However,  4.00E  of 
the  Listing  of  Impairments  requires  a 
detailed  description  of  chest  pain  when 
adjudicating  under  Listing  4.04  to  verify 
that  the  chest  pain  is  of  cardiac  origin. 
In  the  final  rules,  we  have  deleted  this 
example. 

The  revision  of  SS  404.1529  and 
416.929  of  our  regulations  provides  a 
more  detailed  discussion  of  our  policy 
on  the  evaluation  of  pain  and  other 
symptoms.  In  response  to  comments  we 
received  on  the  proposed  regulations, 
we  have  made  additional  clarifying 
changes  in  §§  404.1529  and  416.929  of 
the  final  rules. 

Paragraph  (a)  is  a  general  statement 
of  how  symptoms,  such  as  pain,  are 
considered  in  determining  disability.  It 
explains  that  we  will  consider,  in 
deciding  disabihty,  a  claimant's 
symptoms  along  with  the  objective 
medical  evidence  and  other  evidence 
relating  to  the  claimant's  condition,  The 
paragraph  further  explains  that 
objective  medical  evidence  means 
medical  signs  and  laboratory  findings  as 
defined  in  §§  404.1528  (b)  and  (c)  and 
416.928  (b)  and  (c).  It  clarifies  that  other 
evidence  refers  to  the  kinds  of  evidence 
described  in  §§  404.1512  (b)  (2)  through 
(6);  404.1513  (b)  (1),  (4).  and  (5)  and  (e); 
416.912(b)  (2)  through  (6):  and  426,913(b) 
(1),  (4).  and  (5)  and  (e).  We  explain  that 
other  evidence  includes  statements  or 
reports  by  the  claimant,  his  or  her 
treating  or  examining  physician  or 
psychologist,  or  others  concerning  the 
claimant's  medical  history,  daily 
activities,  and  other  matters  relating  to 
the  claimant's  condition.  However,  as 
we  explain  in  paragraph  (a),  such 
statements  by  the  individual  about  his 
or  her  pain  or  other  symptoms,  standing 
alone,  will  not  be  a  basis  for  a  finding  of 
disability.  Paragraph  (a)  also  explains 
that  we  follow  the  rules  set  out  in 
§§  404.1527  and  416.927  to  evaluate 
treating  source  and  other  medical 
opinions  about  an  individual's  pain  or 
other  symptoms. 

Paragraph  (b)  explains  that  pain  or 
other  symptoms  will  not  be  found  to 
affect  an  individual's  ability  to  do  basic 
work  activities  unless  the  individual 
first  establishes  that  he  or  she  has  a 


medically  determinable  physical  or 
mental  impairment,  as  evidenced  by 
medical  signs  and  laboratory  findings,  to 
which  the  allegations  or  reports  of  pain 
or  other  symptoms  can  reasonably  be 
related.  The  paragraph  explains  that  at 
the  initial  and  reconsideration  steps  of 
the  administrative  review  process 
(except  in  disability  hearings),  a  medical 
or  psychological  consultant  participates 
in  making  the  determination  of  whether 
the  individual's  medically  determinable 
impairment(s)  could  reasonably  be 
expected  to  produce  the  alleged 
symptoms.  In  the  disability  hearing 
process,  a  medical  or  psychological 
consultant  may  provide  an  advisory 
assessment  to  assist  the  disability 
hearing  officer  in  determining  whether 
the  individual's  impairment(s)  could 
reasonably  be  expected  to  produce  the 
alleged  symptoms.  At  the  administrative 
law  judge  hearing  or  the  Appeals 
Council  level,  the  administrative  law 
judge  or  the  Appeals  Council  may  ask 
for  and  consider  the  opinion  of  a 
medical  advisor  designated  by  the 
Secretary  as  to  whether  the  established 
medically  determinable  impairment(s) 
could  reasonably  be  expected  to 
produce  an  alleged  symptom.  The 
paragraph  also  explains  that  a  finding 
that  the  established  medically 
determinable  impairment  could 
reasonably  be  expected  to  produce  an 
alleged  symptom,  such  as  pain,  is  not  a 
finding  as  to  the  intensity,  persistence.    • 
or  functional  effects  of  the  symptom. 
Paragraph  (b)  further  explains  that  we 
will  develop  evidence  regarding  the 
possibility  of  a  mental  impairment  to 
which  the  individual's  symptoms  may  be 
related  when  we  have  information  to 
suggest  that  such  an  impairment  might 
exist  and  the  medical  signs  and 
laboratory  findings  do  not  substantiate 
any  physical  impairment(8)  capable  of 
producing  the  symptoms. 

Paragraph  (c)  explains  how  we 
evaluate  the  intensity  and  persistence  of 
symptoms,  such  as  pain,  once  it  is 
established  that  an  individual  has  a 
medically  determinable  physical  or 
mental  impairment  that  could 
reasonably  be  expected  to  produce  the 
pain  or  other  symptoms.  It  also 
describes  what  types  of  evidence  we 
will  consider  in  our  assessment  of  the 
degree  to  which  symptoms  limit  the 
individual's  capacity  for  work  activities. 
In  the  final  rules,  paragraph  (c)  makes 
clear  that  medical  opinions  will  be 
considered  in  accordance  with  the  rules 
in  SS  404.1527  and  416.927. 

Paragraph  (c)  also  explains  that  we 
consider  objective  medical  evidence, 
such  as  evidence  of  reduced  joint 
motion,  muscle  spasm,  sensory  deficit  or 


motor  disruption,  as  a  useful  indicator  to 
assist  us  in  making  reasonable 
conclusions  about  the  effects  of  pain  or 
other  symptoms  on  the  individual's 
ability  to  work.  We  will  always  attempt 
to  obtain  this  type  of  evidence,  and 
when  it  is  obtained,  we  will  consider  it 
in  the  disability  evaluation.  For  further 
clarification,  and  to  avoid  any 
misunderstanding,  in  the  final  rules  the 
paragraph  explains  that  we  will  not 
reject  an  individual's  allegations  as  to 
the  intensity,  persistence,  or  limiting 
effects  of  pain  or  other  symptoms  solely 
because  the  available  objective  medical 
evidence  does  not  substantiate  his  or 
her  statements. 

We  will  also  attempt  to  obtain 
statements  about  how  the  symptoms 
affect  the  claimant  from  the  claimant, 
his  or  her  treating  or  examining 
physician  or  psychologist,  and  other 
persons.  Of  particular  value  are 
statements  that  address  the  effect  of  the 
alleged  pain  or  other  symptoms  on  a 
person's  work  history  and  activities  of 
daily  living,  as  well  as  descriptions  by 
the  claimant,  his  or  her  treating  or 
examining  physician  or  psychologist, 
and  other  persons  about  pain  and  other 
symptoms:  the  precipitating  and 
aggravating  factors;  and  the  medication 
taken  or  course  of  treatment  which  may 
have  been  followed.  We  will  consider 
these  statements  and  descriptions  in 
conjunction  with  all  other  evidence  of 
record  in  assessing  any  limitations 
imposed  on  the  individual  over  and 
above  those  limitations  which  can  be 
demonstrated  by  the  objective  medical 
evidence  in  the  record. 

Paragraph  (c)  explains  that  we  will 
determine  pain  or  other  symptoms  to 
diminish  the  individual's  capacity  for 
basic  work  activities  to  the  extent  that 
the  individual's  alleged  functional 
limitations  and  restrictions  due  to  pain 
or  other  symptoms  can  reasonably  be 
accepted  as  consistent  with  the  medical 
signs  and  laboratory  findings  and  other 
evidence.  The  medical  signs  and 
laboratory  findings  need  not  fully 
substantiate  the  individual's  statements. 
The  paragraph  explains  that  medical 
opinions  are  considered  in  evaluating 
the  limitations  or  restrictions  imposed 
by  symptoms,  such  as  pain.  In  the  final 
rules,  paragraph  (c)  explains  that,  in 
determining  the  extent  to  which  pain  or 
other  symptoms  limit  an  individual's 
capacity  for  basic  work  activities,  we 
will  consider  whether  there  are  any 
inconsistencies  in  the  evidence  and  the 
extent  to  which  there  are  any  conflicts 
between  the  individual's  statements  and 
any  other  evidence,  including  the 
objective  medical  evidence. 
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Pafa^aph  (d)  discusses  how 
symptoms  are  evaluated  in  the 
sequential  avaliiatinn  process.  First,  aq 
individual  who  is  not  engaging  in 
suhstaaiial  gainful  activity  must  have  a 
medically  determinable  severe  physical 
or  mental  impairmentfs).  Symptoma  (foi 
example,  paia}.  signs  and  labocatory 
Rndings  are  considered  in  determining 
whether  the  impairment  or  combination 
of  impairment[s]  is  severe. 

Second,  once  a  severe  physical  or 
mental  impairment(s)  is  established,  it 
must  be  determined  whether  it  is  the 
same  as  one  of  the  impairment(s)  in  the 
Listing  of  Impairments.  (See  20  CFR  part 
404.  subpart  P.  app«T«dix  1.)  The  Listing 
of  Impairments  sets  forth  criteria  for 
certain  conditions  which  are  considered 
severe  enough  to  prevent  a  person  from 
doing  gainful  activity  and  to  be 
disabling,  provided  the  individual  is  not 
performing  substantial  gainful  activity. 
Symptoms  may  be  criteria  for  certain 
listed  impairment(s].  Generally,  if  a 
symptom,  such  as  pain,  is  a  criterion,  it 
need  only  be  present  along  with  the 
other  requisite  criteria.  It  is  usually  not 
necessary  to  determine  whether  there  is 
functional  loss  associated  with  the  pain 
or  other  symptoms. 

Third,  if  a  severe  physical  or  mental 
impainnent(s)  does  not  meet  the  listed 
criteria,  it  i6  necessary  to  determine 
whether  the  impairment(s)  is  equivalent 
to  a  listed  impairment.  Symptoms  along 
with  medical  signs  and  laboratory 
Hndings  are  considered  in  making  \his 
determination.  In  the  final  rule,  we  have 
expanded  paragraph  (d](3]  to  explain 
how  we  consider  medical  signs, 
symptoms,  and  laboratory  findings  in 
making  decisions  of  equivalency. 

When  we  determine  whether  an 
individual's  impairmentCs)  is  medically 
equivalent  to  a  listed  impairment,  as  set 
forth  in  S$  404.1526  (a)  and  (b).  416.928 
(a)  and  (U).  and  4ia926a(b)  (1)  and  (2), 
an  allegatioa  of  pain  or  other  symptoms 
cannot  be  substituted  far  a  missing  or 
d^cient  medical  sign  or  laboratory 
finding  to  raise  impairment  severity  to 
equate  medically  with  a  listed 
impairment  In  title  XVI  cases  for 
children  under  age  18,  however,  if  we 
cannot  find  medical  equivalence,  we 
will  coasider  pain  and  other  symptoms 
under  §  416.g28a(b)(3)  in  determining 
whether  the  child  has  an  impairnient(8] 
causing:  functionai  limitations  thaX  are 
the  same  as  tfas  disabling  functional 
consequences  of  a  listed  impainneaL 

Fourth,  when  a  severe  physical  or 
mental  impairment(s]  does  not  neet  or 
equal  a  listed  impairment,  the 
individual's  remaining  functional 
capacity  for  work-related  activities  must 
be  estabfished.  We  do  not  apply  thi& 
step  in  determining  eligibili^  for  title 


XVI  disabled  child's  benefits.  In 
disabled  cbiids'  cases  under  title  XVi 
we  ^^  a  comparable  step. 
coBfliderin^  how  th«  physicali  or  nniitol 
impainnent(sj  and  related  symptoms, 
such  as  pain,  affect  the  child's  ability  to 
engage  in  age-appropriate  activities,  and 
when  appropriate,  whether  he  or  she 
can  do  these  things  on  a  sustained,,  age- 
appropriate  basis.  la  determining  an 
individual's  residual  functional  capacity, 
we  must  evaluate  the  limitations  and 
restrictions  imposed  by  the  individual's 
impairment(s]  and  related  symptoms.  In 
determining  the  degree  to  which  such 
symptoms  limit  the  individual's  capacity 
for  work,  we  must  consider  his  or  her 
allegations  and  the  statements  of  his  or 
her  physician,  psychologist,  or  other 
persons,  together  with  the  medical  signs 
and  laboratory  findings,  to  draw  a 
reasonable  conclusion  as  to  the 
individual's  remaining  capacity  for 
work.  If  the  claim  is  at  the  initial  or 
reconsideration  level,  the  program 
medical  or  psychological  consultant  is 
responsible  for  this  assessment.  In  the 
disability  hearing  process,  the  disability 
hearing  officer  (or  when  appropriate,  the 
Associate  Commissioner  for  Disability 
or  his  or  her  delegate]  makes  this 
assessment  after  considering  any 
advisory  assessment  provided  by  a 
program  medical  or  psychological 
consultant.  At  the  administrative  law 
judge  and  Appeals  Council  levels,  the 
administrative  law  judge  or  Appeals 
Comicil,  as  appropriate,  makes  this 
assessment. 

We  also  made  changes  to  f  §  404.1545 
and  418.945  to  clarify  how  we  evaluate 
symptoms,  such  as  pain,  in  assessing 
residual  fimctional  capacity.  We 
modified  and  expanded  paragraphs  (a J, 
(b),  (g).  and  [d]  of  $$  404.1545  and 
416.945.  In  addition,  we  added  a  new 
paragraph  (e)  to  explain  that  we 
consider  the  total  limiting  effects  of  all 
physical  and  mental  impairment(s)  and 
any  related  symptoms  in  determining 
residual  fanctional  capacity. 

Also,  section  3  of  Public  Law  98-460 
made  clear  that  pain  is  a  symptom  of  an 
impairraent  and  not  an  impainnent  in 
itself  To  emphasize  this,  we  have  added 
!  §  404.1568a  and  416.9608  to  clarify  bow 
we  apply  the  medical-vocational 
guidelines  in  appendix  2  of  20  CFR  part 
404,  subpart  P.  when  pain  or  other 
symptoms  are  considerations.  Para^aph 
(a]  of  Si  404.1569a  and  41&g69a 
explains  that  an  individual's 
impairment(s)  and  related  s^mptoDM, 
such  as  pain,  may  cause  limitations  of 
function  or  restrictions  which  may  be 
exertional,  nonexertional,  or  a 
combination  of  both.  Limitations  are 
exertional  if  they  limit  an  individual's 
exertional  capabilUieSr  that  is,  afiiect  bi» 


or  her  ability  to  neet  the  strength 
demands  of  jobs.  The  dassifieaffon  of  a 
limttatien  as  exeflional  is  related  to  thv 
United  States  Depactment  of  Labor's 
classification  of  jobs  by  various, 
exertional  levels  (sedentary,  light 
medium,  heavy,  and  very  heavy)  in 
terms  of  the  strength  demands  for 
sitting,  standing,  walking,  lifting; 
carrying,  pushing  and  pulling.  Sections 
404.1567.  404.1569.  416.9W  and  416.969- 
describe  how  we  use  the  classification 
of  jobs  by  exertional  levels  (strength 
demands)  which  is  contained  in  the 
Dictionary  of  Occupational  Titles 
published  by  the  Department  of  Labor, 
to  determine  the  exertional 
requirements  of  work  which  exists  in  tlis 
national  economy,  and  explain  that  this 
classification  of  jobs  is  incorporated 
into  the  rules  in  the  medical-vocational 
guidelines. 

In  paragraph  (a)  of  §  $  404.1569a  and 
416.969a,  we  explain  that  limitations 
which  affect  an  individual's  ability  to 
meet  the  strength  demands  of  jobs,  that 
is,  limitations  which  affect  an 
individual's  ability  to  sit,  stand,  walk, 
lift,  carry,  push,  or  pull,  are  considered 
exertional.  We  also  explain  in 
paragraph  (a)  that  limitations  or 
restrictions  which  affect  an  individual's 
ability  to  meet  the  demands  of  jobs 
other  than  the  strength  demands,  are 
considered  nonaxertionaL  Seeing, 
hearing,  climbing,  crawling,  crouching; 
maintaining  attention,  and 
understanding  instructions  are  some 
examples  of  nonexertional  activities. 

Paragraphs  (b),  (c),  and  (d)  of 
§  S  404.1569a  and  416.9698  explain  how 
we  apply  the  medical-vocational 
guidelines  in  determining  disability, 
depending  on  whether  the  limitations  or 
restrictions  imposed  by  an  indrvidual's 
impairment(s)  and  related  sjrmptoms, 
such  as  pain>  are  exertional, 
nonexertiooal,  or  a  combination  of  both. 
Paragraph  (b)  explains  that  the  rules  in 
the  medical-vocational  guidelines 
directly  apply  when  the  impainnent(s} 
and  any  Kl»ted  symptoms,  such  as  pain, 
impose  only  exertional  limitations. 
Paragraph  (cj  explains  that  the  rules  ia 
the  medical-vocational  guidelines  do  not 
direct  factual  conclusions  of  disabled  or 
not  disabled  when  ths  impairment's) 
and  related  symptoms,  such  as  pain, 
impose  only  nonexertional  limitations 
and  restrictions  and  that  in  such  cases, 
the  determination  is  made  under  the 
appropriate  sections  of  the  venations, 
giving  consideration  to  the  rules  in  the 
medical-vocational  guideliaes. 
Paragraph  (dj  explains  that  when  the 
limitations  and  restrictions  imposed  by 
the  impairment(8).  and  any  related 
symptoms,  such  as  pain,  are  both 
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exertional  and  nonexertional,  the  rules 
in  the  medical-vocational  guidelines  are 
used  to  direct  a  decision  if  the 
exertional  limitations,  by  themselves, 
permit  a  finding  of  disability,  if  a  rule 
does  not  direct  a  finding  of  disability, 
both  the  exertional  and  nonexertional 
limitations  or  restrictions  imposed  by 
the  impairment(8)  and  any  related 
symptoms,  such  as  pain,  are  considered, 
and  the  medical-vocational  guidelines 
may  be  used  as  a  frame  of  reference  to 
guide  our  decision. 

Sections  404.1501(g)  and  416.901(j> 
have  been  revised  to  include  a  brief 
description  of  the  provisions  in 
SS  404.15698  and  416.9698  on  when  we 
consider  a  limitation  exertional, 
nonexertional,  or  a  combination  of  both 
for  purposes  of  applying  the  medical- 
vocational  guidelines. 

Public  Comments 

We  published  proposed  rules  to 
expand  our  disability  regulations 
pertaining  to  how  we  evaluate 
symptoms,  including  pain,  in  the  Federal 
Register  on  September  14, 1988  (53  FR 
355X6).  Interested  persons, 
organizations.  Government  agencies, 
and  other  groups  were  given  60  days  to 
comment.  The  comment  period  closed 
November  14, 1988. 

We  received  comments  from 
individuals  and  organizations,  including 
attorneys,  physicians,  regional  and 
national  medical  associations,  and  State 
government  agencies.  We  received  no 
comments  from  disabled  persons 
individually,  but  we  did  receive 
comments  from  many  legal  services 
organizations  which  represent  die 
interests  of  disabled  individuals.  One 
such  organization  responded  on  behalf 
of  an  advisory  committee  composed  of 
disabled  citizens  and  advocates. 

Many  of  the  comments  we  received 
were  favorable.  These  commenters, 
including  legal  advocates,  believed  that 
the  expanded  discussion  of  the 
evaluation  of  symptoms,  including  pain, 
would  have  a  positive  effect  on  tiM 
understanding  and  application  of  our 
polisy.  Other  commenters  did  not  object 
to  the  content  of  the  Notice  of  Proposed 
Rulemaking,  but  disagreed  with  our 
view  that  the  proposed  regulations  did 
not  contain  any  new  policy.  Several 
commenters  believed  the  proposed  rules 
were  inconsistent  with  case  law  in  one 
or  more  circuits.  Other  commenters 
believed  that  the  proposed  regulations 
relied  too  heavily  on  the  consideration 
of  objective  medical  evidence  in 
determining  disability.  Still  other 
comments  reflected  a  misunderstanding 
of  our  policy. 

We  have  carefully  considered  all  of 
the  comments  and  have  adopted  many 


of  the  recommendations.  In  response  to 
the  comments,  we  have  expanded  and 
clarified  some  of  the  explanations  and 
discussions  of  our  policy  published  in 
the  Notice  of  Proposed  Rulemaking.  We 
believe  the  final  regulations  are  an 
improvement  over  the  roles  pubhshed  in 
the  Notice  of  Proposed  Rulemakirtg  and 
will  ensure  that  the  public,  as  well  as 
our  adjudicators,  better  understand  the 
policy  set  fbrth  in  these  final  rules. 

The  following  is  a  discussion  of  the 
issues  raised  in  the  comments.  Many  of 
the  vtmtten  comments,  by  necessity,  had 
to  be  condensed,  summarized  or 
paraphrased.  In  doing  this,  we  believe 
we  have  expressed  everyone's  views 
adequately  and  responded  to  the  issues 
raised.  For  ease  of  comprehension,  the 
discussion  is  organized  by  issue. 

Regulatory  Expression  of  Policy 
Reflected  in  Section  3(a)  of  the  Social 
Security  DisabiDty  Benefits  Reform  Act 
of  1964  (Pub.  L  m-480)  and  Amplified  in 
Related  Statements  of  Agency  PoUcy 
and  Interpretation 

Comment:  Some  commenters 
disagreed  with  our  statement  that  no 
substantive  change  in  policy  is  intended 
by  these  regulations. 

Response:  The  statement  "no 
substantive  change  In  policy  is 
intended,"  is  correct  and  properly 
reflects  our  intent  Section  3  of  Public 
Law  98-460  did  not  represent  a  change 
in  our  policy,  but  rather  incorporated  in 
the  statute  our  existing  policy  for  the 
evaluation  of  pain  and  other  symptoms 
contained  in  our  regulations.  These  final 
rules  incorporate  the  terms  of  the 
statutory  standard  for  evaluating  pain 
and  other  symptoms  in  section  3,  and 
related  statements  of  policy  and 
interpretation  set  forth  in  Social  Security 
Rulings  and  program  operating 
instructions.  While  we  have  expanded 
the  regulations  to  include  more  detailed 
explanations  of  the  factors  we  consider 
in  evaluating  pain  and  other  symptoms, 
no  substantive  new  policy  is  embodied 
in  the  final  rules. 

Comment  Several  commenters 
believed  that  the  preamble  to  the 
regulation*  was  dislicient  by  failing  to 
note  and/or  discuss  various  court 
decisions  with  respect  to  our  policy  on 
the  evaluation  of  pain.  One  conunenter 
believed  that  statements  in  the 
Summary  and  Supplementary 
Information  to  the  effect  that  the 
regulations  expressly  adopt  and 
incorporate  existing  policies  for  the 
evaluation  of  pain  are  a  dear  indication 
that  the  regulation*  ire  inconsistent 
with  judicial  interpretations  of  the 
statute. 

Response:  In  general,  we  do  not 
believe  it  is  oecessary  to  dt«  or  discus* 


court  actions  in  the  preamble  to  a 
regulation.  Our  policy  on  the  evaluation 
of  pain  was  expressly  included  in  the 
statute  by  section  3  of  Public  Law  9n- 
460.  It  is  true  that  many  courts  have 
issued  dedsions  concerning  the 
evaluation  of  pain  in  disability  cases. 
However,  we  do  not  read  these 
decisions  to  hold  that  our  policy  is 
invalid. 

Two-Ste^  Process  in  Evaluating 
Symptoms,  Such  as  Pain 

Comment:  Some  commenters  believed 
that  the  two-step  process  for  the 
evaluation  of  pain  conflicts  with  section 
3  of  Public  Law  98-460  and  ignores  the 
recommendations  of  the  Commission  on 
the  Evaluation  of  Pain. 

Response:  The  two-step  process  for 
the  evaluation  of  pain  or  other 
symptoms  does  not  conflict  with  section 
3  of  Public  Law  98-460  or  ignore  the 
recommendations  of  the  Commission  on 
the  Evaluation  of  Pain.  Section  3 
incorporated  into  the  statute,  on  a 
temporary  basis,  our  policy  for  the 
evaltiation  of  symptoms,  including  pain. 
The  Commission  on  the  Evaluation  of 
Pain  recommended  that  the  statute  be 
extended  The  two-step  process,  which 
is  described  in  detail  in  these  final 
regulations,  is  consistent  with  the 
process  set  forth  in  section  3  of  Public 
Law  98-460.  In  brief  this  process 
requires,  first  the  presence  of  a 
medically  determinable  impairment 
which  could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms, 
and,  second,  that  when  such  an 
impairment  is  established,  allegations 
about  the  intensity  and  persistence  of 
the  pain  or  other  symptoms  must  be 
considered  in  evaluating  the  impainnent 
and  its  effects  on  the  individual's 
capacity  for  work. 

Comment:  One  commenter  stated  that 
the  description  of  objective  medical 
evidence  in  i9  404.1529(c){2)  and 
416.929(c)(2)  referred  only  to  the  "first 
prong"  of  the  statutory  stamlard  set 
forth  in  section  3  of  Public  Law  98-46a 
This  commenter  suggested  that  to  be 
complete,  this  section  should  indude 
specific  tests  used  to  establish  the 
existence  of  individual  impairment(s). 
Two  commenters  believed  that 
SI  404.152i(dK4)  and  41&S29(dH4) 
confused  the  need  for  objectiv*  medical 
evidence  of  an  underlying  medically 
determinable  impairment  with  the  need 
for  evidence  of  the  inteiMity, 
persistence,  and  funcUonai  effect*  of 
symptoms,  such  a*  pain. 

Response:  Objective  medical 
evidence,  that  is.  medical  signs  and 
laboratory  findings,  mwt  show  tlie 
existence  of  the  requiaMe.  underlying 
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impairment(3).  and  once  the 
impairment(s)  is  established,  we 
consider  this  evidence  along  with  all 
other  evidence  in  evaluating  the 
intensity,  persistence,  and  functionally 
limiting  effects  of  an  individual's  pain  or 
other  symptoms.  Thus,  the  description  of 
objective  medical  evidence  in  paragraph 
(c)(2]  of  §S  404.1529  and  416.929  is 
correct.  While  we  do  not  require 
objective  medical  evidence  to 
corroborate  statements  about  the 
intensity,  persistence,  and  functional 
effects  of  pain  or  other  symptoms,  we 
must  always  attempt  to  obtain  objective 
medical  evidence  and  will  consider  such 
evidence  when  it  is  obtained.  In  the  final 
rules,  we  have  amended  paragraph  (c)  to 
make  clear  that  once  an  underlying 
impairment  is  established,  we  will  not 
reject  the  statements  of  the  individual 
about  the  intensity,  persistence,  or 
limiting  effects  of  his  or  her  symptoms, 
such  as  pain,  solely  because  the 
available  objective  medical  evidence 
does  not  substantiate  these  statements. 
In  addition,  the  final  rules  revise  the 
first  sentence  of  §5  404.1529(d)(4)  and 
416.929(d)(4)  to  explain  clearly  that  the 
functionally  limiting  effects  of  the 
individual's  impairment(s)  and  related 
symptoms  are  considered  in  determining 
residual  functional  capacity.  We  have 
also  deleted  the  remaining  two 
sentences  of  these  sections  of  the 
proposed  rules  because  the  information 
provided  in  these  two  sentences  is 
contained  elsewhere  in  the  rules.  We 
believe  that  these  changes  to 
§§  404.1529(d)(4)  and  416.929(d)(4)  will 
permit  a  clearer  understanding  of  our 
policy. 

Need  for  a  Medically  Determinable 
Impairment 

Comment:  One  commenter  suggested 
that  we  substitute  "medically 
determinable  physical  or  mental 
impairment"  for  "medical  impairment" 
and  "medically  determinable 
impairment"  wherever  the  latter  terms 
appear  to  ensure  that  adjudicators 
understand  that  the  impairment  may  be 
physical  or  mental. 

Response:  We  made  several  changes 
in  the  final  rules  to  make  it  clear  that  the 
individual's  medically  determinable 
impairment  may  be  physical  or  mental. 
We  also  provided  further  explanation  in 
the  preamble  to  the  final  rules. 

Comment:  One  commenter  stated  that 
the  first  sentence  of  proposed 
§S  404.1529(b)  and  416.929(b) 
contravenes  the  language  in  section  3  of 
Public  Law  98-460  by  precluding  the 
consideration  of  pain  until  after  a 
medically  determinable  impairment  is 
established.  Another  commenter 
believed  that  §§  404.1529(c)(1)  and 


416.929(c)(1)  violated  the  language  both 
in  section  3  and  in  the  settlement 
agreement  in  Polaski  v.  Heckler  (Eighth 
Circuit.  1984)  by  requiring  the  claim  •'nl 
to  first  prove  the  existence  of  a 
medically  determinable  impairment 
before  giving  consideration  to  the 
intensity  or  persistence  of  symptoms. 

Response:  Sections  404.1508  a  ^d 
416.906  of  our  regulations  makf  clear 
that  we  consider  signs,  symptoms,  and 
laboratory  findings  to  establish  the 
existence  of  a  medically  determinable 
impairment.  However,  an  individual's 
statement  of  symptoms  alone  is 
insufficient  to  establish  that  a  medically 
determinable  impairment  is  present.  As 
§S  404.1529(a)  and  416.929(a]  in  these 
final  rules  explain  more  fully,  a 
medically  determinable  impairment 
cannot  be  established  on  the  basis  of 
symptoms  alone.  This  is  consistent  with 
the  statutory  requirement  that  an 
impairment  must  result  from  anatomical, 
physiological,  or  psychological 
abnormalities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques. 
Moreover,  our  existing  regulations  on 
the  evaluation  of  pain  and  other 
symptoms  provide  for  the  evaluation  of 
the  effects  of  symptoms,  including  pain, 
when  medical  signs  or  findings  show  the 
existence  of  a  medical  impairment  that 
could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms. 
This  is  consistent  with  the  language  of 
section  3  of  Public  Law  98-460  which 
codified  our  policy  for  evaluating  pain 
and  other  symptoms.  We  believe  the 
clarifying  changes  we  have  made  in 
§§  404.1529  and  416.929  will  avoid  any 
misunderstanding  of  how  we  consider 
the  severity  or  limiting  effects  of 
symptoms  once  the  existence  of  an 
underlying  medically  determinable 
impairment  is  established.  We  believe 
that  the  policy  set  out  in  these  final  rules 
is  consistent  with  the  language  in 
section  3  of  Public  Law  98-460  as  well 
as  the  terms  of  the  settlement  agreement 
in  Polaski  v.  Heckler  (Eighth  Circuit. 
1984). 

Terms  Used  in  the  Regulations 

Comment:  We  received  numerous 
comments  questioning  what  we  meant 
by  "reasonable"  and  expressing  concern 
about  the  extent  to  which  objective 
medical  evidence  is  needed  to  establish 
and/or  confirm  the  relationship  of  the 
individual's  symptoms  to  a  medically 
determinable  impairment.  One 
commenter  believed  that  the  phrase 
"may  reasonably  be  accepted  as 
consistent  with"  appears  to  require  that 
the  claimant  must  prove  a  causal 
relationship  between  the  individual's 
underlying  medically  determinable 


impairment  and  his  or  her  allegations 
about  pain  or  other  symptoms.  Other 
commenters  believed  this  language  is 
inconsistent  with  section  3  of  Public 
Law  98-460  and/or  case  law.  Some 
commenters  believed  that  the  language 
could  be  interpreted  as  stating  that  if  the 
individual's  allegations  of  pain  or  other 
symptoms  are  not  corroborated  by 
objective  medical  evidence, 
adjudicators  can  ignore  such  allegations. 
Still  other  comments  concerned  the 
extent  to  which  objective  medical 
evidence  is  required  to  establish  and/or 
confirm  the  severity,  persistence,  or 
functional  effects  of  pain  or  other 
symptoms. 

Response:  We  believe  our  policy,  as 
expressed  in  these  final  rules,  is 
consistent  with  circuit  court  rulings  with 
respect  to  the  extent  to  which  objective 
medical  evidence  is  required  to 
corroborate  the  existence,  severity, 
persistence,  or  functional  effects  of  pain 
or  other  symptoms.  Once  adjudicators 
determine  that  the  individual  has  an 
impairment  which  is  reasonably 
expected  to  produce  some  pain,  they 
must  consider  all  of  the  evidence 
relevant  to  the  individual's  allegations 
of  pain,  even  if  the  alleged  pain  is  more 
severe  or  persistent  than  would  be 
expected.  We  do  not  require  objective 
medical  evidence  to  establish  a  direct 
cause  and  effect  relationship  between 
the  individual's  medically  determinable 
impairment  and  the  intensity, 
persistence,  or  functional  effects  of  his 
or  her  symptoms,  nor  do  we  disregard' 
the  individual's  allegations  about  his  or 
her  symptoms  simply  because  the 
allegations  are  not  fully  corroborated  by 
objective  medical  evidence.  However, 
we  agree  that  the  language  in  the  Notice 
of  Proposed  Rulemaking  could  be 
misconstrued  to  mean  that  allegations  of 
pain  or  other  symptoms  must  be 
corroborated  by  objective  medical 
evidence  to  be  considered.  Therefore, 
we  have  changed  S§  404.1529  (c)(2)  and 
(c)(4)  and  416.929  (c)(2)  and  (c)(4)  of  the 
final  rules  to  make  clear  that,  once  the 
existence  of  the  requisite  underlying 
impairment  is  established,  we  will 
always  consider  statements  by  the 
individual  about  the  intensity, 
persistence,  or  functional  effects  of  a 
symptom,  such  as  pain. 

Comment:  Some  commenters  were 
concerned  that  adjudicators  are  being 
required  to  determine  an  acceptable  or 
normal  level  of  pain  for  a  particular 
impairment.  Several  commenters 
believed  that  the  proposed  regulations 
improperly  place  the  burden  of 
determining  whether  the  pain  or  other 
symptoms  are  consistent  with  the 
objective  medical  evidence  and  other 
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evidence  on  lay  persons  rather  than  on 
medical  professionals.  One  commenter 
stated  that  the  decision  of  whether 
symptoms,  such  as  pain,  are  consistent 
with  the  objective  medical  evidence 
must  be  based  on  the  opinions  of  the 
examining  physicians.  "This  commenter 
recommended  that  we  require 
statements  from  treating  or  consulting 
physicians  to  include  an  opinion  as  to 
the  degree  to  which  reported  symptoms 
are  consistent  with  the  objective 
medical  evidence  and  other  evidence, 
and  the  degree  to  which  the  alleged 
symptoms  affect  the  individual's 
residual  functional  capacity.  The 
commenter  fiulher  recommended  that 
consultative  examination  reports  must 
include  a  medical  assessment  of  the 
ability  to  perform  work-related 
activities.  Another  commenter  suggested 
that  the  decision  of  reasonableness 
could  only  be  made  by  a  nonexamining 
physician  through  review  and 
consideration  of  the  opinions  of  treating 
or  consulting  physicians  who  had 
examined  the  individual. 

Response:  In  evaluating  pain,  we  do 
not  apply  a  "standard"  of  acceptable 
levels  of  pain.  We  recognize  that 
individuals  with  the  same  impairment 
may  experience  different  levels  of  pain. 
Therefore,  we  consider  all  of  the 
available  evidence  and  evaluate  each 
case  individually. 

Based  on  medical  knowledge  and  our 
experience  with  the  disability  programs, 
we  know  there  are  many  medically 
determinable  impairment(8)  for  which 
pain  is  a  reasonable  and/or  expected 
result.  However,  we  agree  that  there  are 
situations  in  which  medical  judgment  is 
needed  to  decide  whether  an 
individual's  medically  determinable 
impairment  could  reasonably  be 
expected  to  produce  the  pain  or  other 
symptoms  alleged.  We  have  revised 
S9  4G4.1529(b)  and  4ie.92g(b)  to  explain 
that  at  the  initial  and  reconsideration 
steps  in  the  administrative  review 
process  (except  in  disability  hearings),  a 
medical  or  psychological  consultant 
participates  in  making  this 
determination;  at  the  disability  hearing 
level,  a  medical  or  psychological 
consultant  may  provide  an  advisory 
assessment  to  assist  the  disability 
hearing  officer  in  making  this 
determination;  and  at  the  administrative 
law  jud^e  hearing  or  Appeals  Council 
level,  the  administrative  law  judge  or 
Appeals  Council  may  ask  a  medical 
advisor  designated"  by  the  Secretary  for 
a  medical  opinion- as  to  whether  the- 
alleged  symptom,  such  as  pain,  could 
reasonably  be  expected  to  be  produced 
by  an  individual's  underlying  medically 
determinable  impairmentrs)  Sections 


404.1313.  404.1519n,  416.913.  and 
416.919n  explain  that  medical  reports 
ttom  tt«ating  sources  and  medical  and 
psychological  consultants  should 
contain  opinions  and  observations 
about  an  individual's  symptoms  and  the 
effect  of  the  sjrmptonn  on  the 
individual's  ability  to  perform  work- 
related  activities.  Sections  404.1527  and 
416.927  explain  how  we  evaluate 
medical  opinions  of  treating  and 
consulting  sources  in  determining  if  the 
reported  intensity  and  persistence  of 
symptoms  are  reasonably  consistent 
with  the  medical  signs  and  laboratory 
findings,  In  the  final  rules,  we  make 
clear  that  medical  opinions  will  always 
be  considered  in  accordance  with  the 
rules  in  9S  4041527  and  41^927. 
However,  at  the  initial  and 
reconsideration  steps  in  the 
administrative  review  process  (except  in 
disability  hearings)  the  responsibility  for 
making  findings  of  fact  about  the 
medical  issues  involved  in  determining 
the  extent  to  which  an  individual's 
alleged  functional  limitations  and 
restrictions  due  to  pain  or  other 
symptoms  can  reasonably  be  accepted 
as  consistent  with  the  objective  medical 
evidence  and  other  evidence  rests  with 
the  program  medical  or  psychological 
consultant.  At  the  disability  hearing, 
administrative  law  judge  hearing,  or 
Appeals  Council  level,  the  disability 
hearing  ofTicer,  administrative  law 
judge,  or  the  Appeals  Council,  as 
appropriate,  will  be  responsible  for 
making  these  findings  of  fact,  but  they 
will  consider  the  opinions  of  program 
consultants,  referred  to  above,  in 
addition  to  considering  all  other 
evidence  in  the  file,  including  opinions 
from  treadng  and  examining  sources. 

Comment  Two  commenters  wanted  a 
definition  of  "other  evidence."  Another 
commenter  wanted  assurance  that  the 
term  "other  persons"  as  used  in  the 
preamble  pertains  to  a  family  member 
or  other  significant  person. 

Response:  We  have  amended 
S9  404.1529(a)  and  4ie.929(a)  to  include 
a  definition  of  "other  evidence." 
Generally,  "other  evidence"  includes 
statements  or  reports  from  the  claimant, 
reports  from  treating  or  examining 
physicians  or  psychologists,  and 
statements  or  reports-  from  other  persons 
about  the  claimant's  medical 
condition(8)  and  daily  activities.  The 
term  "other  persons"  a»  used  in  the 
preamble  and  in  the  final  rules  pertains 
to  any  person  other  than  the  individual 
or  his  or  her  treaHng  or  examining 
physician  or  psychologist. 

Cdtnnmit  Okie  commenter 
reconunendtaf  disleting  the  term 
"objiftetive- medical  evWence""  because 


signs  are,  in  part  not  objective  since 
they  include  abnormalities  which  are 
not  laboratory  findings.  Alternatively; 
this  commenter  suggested  that,  rather 
than  cross-reference  the  regulatory 
definition,  we  include  a  definition  of 
signs  in  St  404.1529(a)  and  4ia929(a)  to 
ensure  uniform  understanding. 

Response:  We  disagree  with  this 
commenter's  view  that  medical  signs  ar* 
not  objective  because  they  include 
abnormalities  demonstrated  by 
techniques  other  than  laboratory  . 
findings.  Medical  signs,  as  defined  in 
§1 404.1528(b)  and  4ie.928(b),  are 
separate  and  apart  fh)m  laboratory 
findings.  Although  distinct  from 
laboratory  findings,  medical  signs  are 
objective  medical  evidence  shown  by 
medically  acceptable  clinical  and 
diagnostic  techniques  and  can  be 
observed  by  trained  professionals. 
Further,  we  do  not  believe  it  is 
necessary  to  repeat  the  regulatory 
definition  of  signs  in  SS  404.1528(bl  and 
416.928(b)  to  ensure  uniform 
understanding  of  what  we  mean  by 
objective  medical  evidence. 

Comment  One  commenter  stated  that 
SS  404.1529(cK2)  and  416.829(c)(2)  are  at 
variance  with  the  lai^guage  and  spirit  of 
the  requirement  in  section  3  of  Public 
Law  98-460  that  the  underlying, 
medically  determinable  impairment  be 
one  which  could  reasonably  be  expected 
to  produce  the  alleged  pain  because 
they  incorrectly  tie  die  degree  of  pain  to 
the  objective  medical  evidence. 

Response:  We  disagree.  Sections 
404.1329(b)  and  4ie.9^b)  address  die 
issue  of  whether  an  individual's 
established  medically  determinable 
impairment(s)  could  reasonably  be 
expected  to  produce  the  alleged 
symptoms,  liie  decision  as  to  whether 
the  symptom  could  reasonably  be 
expected  to  be  produced  by  the 
impairment  does  not  require  a  decision 
as  to  the  reasonableness  of  the  intensity, 
persistence,  or  functional  effects  of  the 
symptom. 

Coasideratkm  of  dw  Possibility  of  a 
Mental  ImpairiBeat 

Comment  Several  commenters 
believed  that  SS  404.1529(b]  and 
416.929(b)  do  not  explain  cleariy  when 
and  how  we  consider  the  possibility  of  a 
mental  impairment.  Other  commenters 
wanted  the  regulations  to  mandate 
mental  development  or  review  by  a 
psychiatrist  or  psychologist  in  all  cases 
in  which  the  objective  medical  evidence 
does  not  substantiate  any  physical 
impairment(s)  which  could  account  for 
the  alleged  pain.  Another  suggested 
such  a  review  in  all  cases  in  which  there 
are  allegations  of  pain  accompanied  by 
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anxiety  or  depression.  In  contrast,  one 
commenter  was  concerned  that  we  weie 
requiring  mental  development  in  all 
cases,  regardless  of  whether  there  was 
any  reason  to  believe  a  mental 
impairment  existed. 

Response:  We  have  amended 
§§  404.1529(b]  and  416.929(b]  to  explain 
that  we  will  develop  evidence  regarding 
the  possibility  of  a  mental  impairment 
as  the  basis  for  the  allegations  of  pain  or 
other  symptoms  when  we  have  reason 
to  believe  a  mental  impairment  exists. 
The  presence  of  mental  symptoms,  such 
as  anxiety  and  depression,  does  not.  of 
itself,  indicate  the  existence  of  a 
medically  determinable  mental 
impairment.  We  do  not  require 
development  of  a  mental  impairment 
when  there  is  no  reason  to  believe  such 
an  impairment  exists.  Whether  or  not  a 
mental  impairment  exists  is  established 
in  the  same  way  as  we  decide  whether  a 
physical  impairment  exists.  When  the 
existence  of  a  mental  impairment  is 
established,  it  will  be  evaluated  in 
accordance  with  S§  404.1520a  and 
416.920a  of  our  regulations.  In  such 
cases,  we  will  make  every  reasonable 
effort  to  have  a  qualified  psychiatrist  or 
psychologist  complete  the  medical 
portion  of  the  case  review  and.  where 
applicable,  the  assessment  of  residual 
functional  capacity. 

Consideration  of  Objective  Medical 
Evidence  and  Other  Evidence  To 
Detennine  Disability 

Comment:  Several  commenters 
believed  that  the  proposed  rules  placed 
too  much  emphasis  on  the  need  for 
objective  medical  evidence,  or  did  not 
make  clear  that  other  evidence  has  to  be 
considered  along  with  objective  medical 
evidence. 

Response:  We  believe  that  the  final 
rules  make  clear  the  importance  of 
considering  ail  of  the  evidence, 
including  objective  medical  evidence 
and  other  evidence. 

Comment-  Several  commenters 
believed  that  the  proposed  rules  place 
undue  emphasis  on  objective  medical 
evidence  as  a  usually  reUable  indicator 
from  which  we  could  draw  reasonable 
conclusions  about  the  intensity, 
persistence  and  functional  effects  of 
symptoms.  One  commenter  noted  that 
many  painful  conditions  do  not  exhibit 
muscle  spasm,  atrophy,  etc.  Others 
believed  that  the  proposed  rules  implied 
that  in  the  absence  of  objective  medical 
evidence  of  muscle  spasm,  reduced  joint 
motion,  etc.,  adjudicators  could  question 
or  even  disregard  an  individual's  alleged 
symptoms.  Two  commenters  suggested 
that  we  amend  the  language  in 
§S  404.1529(c)(2]  and  416.929(c)(2)  by 
adding  "when  available."  One 


commenter  suggested  that  these  sections 
include  a  statement  that  subjective 
evidence  can  also  be  a  reliable  indicator 
of  the  intensity  of  pain.  Other 
commenters  suggested  that  we  add  a 
statement  that  the  absence  of  objective 
medical  evidence  of  the  intensity  and 
persistence  of  a  symptom  would  not 
preclude  consideration  of  the  alleged 
symptom. 

Response:  We  fully  consider  and 
evaluate  all  of  the  evidence  in 
determining  disability.  Objective 
medical  evidence  is  considered  reliable 
in  that  it  is  verifiable  and  reproducible. 
Subjective  evidence,  by  its  very  nature, 
lacks  these  qualities.  However,  we  agree 
that  not  all  painful  conditions  will 
produce  muscle  spasm,  reduced  joint 
motion,  or  sensory  and  motor  disruption. 
We  also  agree  that  objective  medical 
evidence  from  which  we  can  draw 
reasonable  conclusions  about  the 
intensity,  persistence,  or  functional 
effects  of  alleged  symptoms  may  not  be 
available  in  all  cases.  In  those  cases  in 
which  such  evidence  is  available,  the 
evidence  must  be  obtained  and 
considered  in  evaluating  an  individual's 
allegations  about  the  intensity  and 
persistence  of  symptoms.  We  have 
amended  SS  404.1529(c)(2)  and 
416.929(c)(2)  to  clarify  that  we  will  not 
reject  an  individual's  allegations  as  to 
the  intensity,  persistence,  or  functional 
effects  of  pain  or  other  symptoms  solely 
because  the  available  objective  medical 
evidence  does  not  substantiate  these 
allegations. 

Comment-  Some  commenters 
recommended  amending  the  language  in 
§5  404.1529(c)(3)  and  416.929(c)(3)  to 
clarify  the  responsibility  of  adjudicators 
at  each  adjudicative  level  to  obtain  the 
type  of  evidence  described  in  these 
sections.  Another  commenter  believed 
the  first  sentence  of  these  sections 
would  mislead  adjudicators  into 
expecting  that  allegations  of  symptoms, 
such  as  pain,  would  be  exaggerated  in 
the  absence  of  objective  medical 
evidence  of  the  symptom  itself  and, 
therefore,  suggested  that  the  sentence  be 
amended  by  substituting  "usually"  or 
"generally"  for  "sometimes." 

Response:  We  believe  the  final  rules 
state  very  clearly  the  responsibility  of 
adjudicators  at  all  steps  in  the 
administrative  review  process  to 
develop  and  consider  relevant  evidence 
from  medical  and  lay  sources,  and  thus 
we  did  not  adopt  the  suggested 
amendments  to  SS  404.1529(c)(3)  and 
416.929(c)(3).  We  have  no  reason  to 
belie\e  that  adjudicators  will  be  misled 
by  this  language  to  assume  in  any  such 
case  that  an  individual  is  exaggerating 
his  or  her  symptoms.  We  believe  the 
sections,  as  written,  are  accurate  and 


straightforward  and,  if  anything,  they 
indicate  that  symptomatology  may 
indicate  greater  severity  of  impairment 
than  would  be  expected  solely  on  the 
basis  of  the  objective  medical  evidence. 

Comment-  One  commenter  believed 
that  the  proposed  regulations  take  pain 
and  other  symptoms  into  consideration 
only  in  the  context  of  the  Listing  of 
Impairments  in  Appendix  I  of  20  CFR 
Part  404,  Subpart  P.  This  commenter 
interpreted  the  proposed  rule  in 
S§  404.1525(f)  and  416.925(f)  as  an 
amendment  to  the  Listing  of 
Impairments  and  suggested  that  the 
presumed  amendment  is  inadequate  and 
in  violation  of  the  Social  Security  Act  in 
that  it  failed  to  provide  a  separate  listing 
for  disability  primarily  or  solely  due  to 
pain  when  the  pain  cannot  be  proven  by 
clinical  or  laboratory  diagnostic 
techniques. 

Response:  While  sections  of  these 
rules  discuss  the  evaluation  of 
symptoms  with  respect  to  the  Listing  of 
Impairments,  and  in  terms  of  the 
requirements  of  a  listed  impairment, 
these  final  rules  do  not  amend  the 
Listing  of  Impairments  or  any  specific 
listing.  Rather,  the  rules  provide 
additional  explanations  of  the  factors 
which  we  consider  for  the  purpose  of 
establishing  the  existence  of  pain  or 
other  symptoms,  and  functional 
limitations  resulting  from  such 
symptoms,  in  determining  disability.  We 
believe  these  final  rules  are  consistent 
with  the  provisions  of  the  Social 
Security  Act. 

Comment-  One  commenter  stated  that 
the  proposed  regulations  failed  to 
require  adjudicators  to  make  specific 
findings  of  fact  in  cases  in  which  pain  is 
an  element  in  the  decision,  while 
another  commenter  urged  us  to  include  a 
regulatory  requirement  that 
decisionmakers  at  all  levels  of 
adjudication  address  the  issue  of  pain 
and  state  explicitly  the  basis  for  all 
findings  regarding  the  nature,  extent, 
and  severity  of  pain. 

Response:  The  commenters  suggest 
that  we  include  in  our  regulations 
specific  instructions  for  writing  decision 
rationales  in  disability  cases  with 
allegations  of  pain  or  other  symptoms. 
However,  we  generally  do  not  include  in 
the  body  of  our  regulations  specific 
operating  procedures  of  the  type 
recommended  in  these  suggestions. 
Rather,  we  set  forth  these  types  of 
procedures  in  Social  Security  Rulings  or 
other  operating  instructions.  Moreover, 
we  already  require  all  Agency 
adjudicators  to  do  as  the  commenters 
suggest.  Specifically,  Social  Security 
Rulings  88-13  and  90-lp,  as  appropriate, 
require  that  "in  all  cases  in  which  pain 
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is  alleged,  the  determination  or  decision 
rationale  is  to  contain  a  thorough 
discussion  and  analysis  of  the  objective 
medical  evidence  and  the  nonmedical 
evidence,  including  the  individual's 
subjective  complaints  and  the 
adjudicator's  personal  observations.  The 
rationale  is  then  to  provide  a  resolution 
of  any  inconsistencies  in  the  evidence  as 
a  whole  and  set  forth  a  logical 
explanation  of  the  individual's  capacity 
to  work."  Social  Security  Rulings  are 
binding  on  all  components  of  the  Social 
Security  Administration  and  are  to  be 
relied  upon  as  precedents  in 
adjudicating  other  cases.  Therefore,  we 
believe  our  policy  fully  addresses  the 
commenters'  concerns. 

Evaluation  of  the  Extent  to  Which  the 
Objective  Medical  Evidence  and  Other 
Evidence  Corroborates  Allegations  of 
Symptoms,  Such  as  Pain 

Comment-  Many  commenters  were 
concerned  that  the  proposed  regulations 
require  objective  medical  evidence  of 
the  degree  or  intensity  of  pain.  They 
contended  that  the  rules  would  preclude 
consideration  of  evidence  other  than  ' 
objective  medical  evidence  or  do  not 
make  clear  that  other  evidence  must 
also  be  considered.  Some  stated  that 
this  undue  focus  on  objective  medical 
evidence  conflicts  with  case  law,  section 
3  of  Public  Law  98-460,  related 
regulations,  and  Social  Security  Ruling 

oii-io. 

Response:  We  do  not  disregard  an 
individual's  allegations  about  the 
intensity,  persistence,  or  functional 
effects  of  symptoms,  such  as  pain,  solely 
because  those  allegations  are  not 
substantiated  by  objective  medical 
evidence.  The  absence  of  objective 
medical  evidence  of  reduced  joint 
motion,  muscle  spasm,  etc.,  is  just  one 
factor  we  consider  in  evaluating  an 
individual's  allegations  as  to  the 
intensity,  persistence,  and  functional 
effects  of  symptoms,  such  as  pain.  As 
we  explain  in  our  final  rules,  objective 
medical  evidence,  such  as  evidence  of 
muscle  spasm,  reduced  joint  motion, 
sensory  deficit  or  motor  disruption,  is  a 
useful  indicator  to  assist  us  in  making 
conclusions  about  the  e^ect  of  pain  on 
the  individual.  Rather  than  precluding 
consideration  of  other  evidence, 
paragraph  (c)(3)  of  SS  404.1529  and 
416.929  explains  how  we  consider 
evidence  other  than  objective  medical 
evidence  in  evaluating  the  intensity  and 
persistence  of  symptoms,  such  as  pain. 
Paragraph  (c)(4)  makes  clear  that  we 
consider  all  of  the  evidence,  the 
objective  medical  evidence  and  other 
evidence,  to  determine  the  extent  to 
which  symptoms,  such  as  pain,  affect 
the  individual's  capacity  to  perform 


basic  work  activities.  To  avoid  any 
misunderstanding,  we  have  made 
changes  in  SS  404.1529  (c)(2)  and  (c)(4) 
and  416.929  (c)(2)  and  (c)(4)  of  the  final 
rules  to  make  clear  that  we  will  consider 
all  of  the  individual's  statements  about 
the  intensity,  persistence,  or  functional 
effects  of  his  or  her  symptoms,  such  as 
pain.  In  addition,  we  have  added 
language  to  §S  404.1529(c)(4)  and 
416.929(c)(4)  to  explain  that  in 
determining  the  extent  to  which  pain  or 
other  symptoms  affect  an  individual's 
capacity  to  perform  basic  work 
activities,  we  evaluate  the  statements  of 
the  individual  in  relation  to  the  rest  of 
the  evidence.  We  also  explain  in  these 
sections  that  we  will  consider  whether 
there  are  any  inconsistencies  in  the 
evidence  and  the  extent  to  which  there 
are  any  conflicts  between  the 
individual's  statements  and  the  rest  of 
the  evidence,  including  the  individual's 
medical  history,  the  objective  medical 
evidence,  and  statements  from  treating 
or  examining  physicians  or 
psychologists  or  other  persons  about 
how  the  symptoms  affect  the  individual. 
We  believe  the  final  rules  are  clearly 
consistent  with  the  statutory  standard, 
the  cited  ruling  and  various  court 
decisions. 

Comment-  One  commenter  expressed 
concern  that  there  are  situations  in 
which  pain  is  alleged,  but  that  currently 
there  is  a  lack  of  medical  knowledge, 
understanding,  or  appropriate  medical 
procedures  to  diagnose,  evaluate,  or 
treat  the  pain. 

Response:  We  are  aware  that  there 
are  situations  in  which  medical 
knowledge,  understanding,  or 
appropriate  medical  procedures  with 
regard  to  pain  are  inadequate.  While  we 
currently  know  of  no  valid  and  reliable 
method  to  measure  pain,  we  are 
interested  in  development  of  such  a 
method,  and  are  currently  funding 
research  toward  this  goal.  Further 
exploration  of  appropriate 
documentation  of  claims  in  the  situation 
described  by  this  commenter  is  included 
in  the  area  of  consideration  of  this 
research. 

Weight  to  Accord  Objective  Medical 
Evidence  and  Other  Evidence 

Comment  Several  commenters  noted 
that  nowhere  in  the  proposed 
regulations  is  there  an  indication  of  the 
weight  to  be  accorded  to  various  types 
of  evidence.  Some  commenters  wanted 
us  to  include  more  discussion  of  the 
consideration  to  be  given  to  the 
statements  of  the  claimant,  his  or  her 
physicians,  psychologists,  or  others. 
Other  commenters  stated  that  the 
proposed  regulations  are  inconsistent 
with  case  law  with  respect  to  the  weight 


to  be  given  to  a  treating  physician's 
opinion.  One  commenter  recommended 
that  we  determine  the  degree  and 
functional  effect  of  symptoms,  such  as 
pain,  based  on  the  factors  listed  in 
SS  404.1529(c)(3)  and  416.929(c)(3). 

Response:  We  believe  the  final  rules 
adequately  cover  the  issue  of  how  we 
weigh  all  evidence.  We  consider 
information,  such  as  the  individual's 
medical  history,  efforts  to  work,  daily 
activities,  types  of  treatment  received, 
etc.,  in  addition  to  objective  medical 
evidence.  Sections  404.1527  and  416.927 
of  our  regulations  discuss  the  weight  to 
be  given  to  treating  source  and  other 
medical  opinion  evidence  about  the 
nature  and  severity  of  a  person's 
impairment,  including  the  existence  and 
severity  of  any  related  symptoms,  such 
as  pain.  These  sections  also  set  forth 
rules  for  considering  and  evaluating 
nonexamining  source  opinion.  To  avoid 
any  misunderstanding,  we  have  added 
information  in  the  final  rules  about  how 
we  consider  treating  physician  and 
other  medical  opinions  in  the 
discussions  in  SS  404.1529(a), 
404.1529(c)(3),  416.929(a).  and 
416.g29(c)(3)  and  have  included  in  these 
sections  cross-references  to  SS  404.1527 
and  416.927,  as  appropriate.  As 
SS  404.1527  and  416.927  explain. 
generally,  we  will  give  a  treating 
source's  opinion  more  weight  than  a 
similar  opinion  from  a  nontreating 
source.  If  a  treating  source's  opinion  on 
the  issue(s)  of  the  nature  and  severity  of 
an  individual's  impairment(8)  is  well 
documented  by  objective  medical 
evidence  and  is  not  inconsistent  with 
other  substantial  evidence  in  the  file,  we 
will  give  it  controlling  weight.  However, 
as  explained  in  those  sections,  we  are 
responsible  for  the  determination  or 
decision  as  to  whether  an  individual  is 
disabled.  Therefore,  a  statement  by  a 
treating  physician  or  other  medical 
source  that  an  individual  is  "disabled" 
or  "unable  to  work"  due  to  a  symptom, 
such  as  pain,  does  not  mean  that  we  will 
determine  that  the  individual  is 
disabled. 

Symptoms  as  Criteria  of  Listed 
Impairments 

Comment  One  commenter  agreed  in 
principle  with  the  proposed 
SS  404.1525(f)  and  416.925(f).  but  stated 
that  no  listing  should  require 
information  about  the  intensity, 
persistence,  or  limiting  effects  of  pain  so 
long  as  all  requirements  for  the  listing 
are  met.  on  the  basis  that  the  Social 
Security  Administration  recognizes  a 
listed  impairment  as  severe  enough  to 
prevent  a  person  from  doing  any  gainful 
activity. 


I 
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Response:  Each  listing  in  the  Listing  of 
Impnnnents  sets  forth  one  or  more  yets 
of  medical  findings.  The  set  of  medical 
findings  and  the  interrelationship  of  the 
medical  findings,  not  the  individual 
criteria,  establish  the  level  of  severity. 
Information  about  the  intensity, 
persistence,  or  limiting  effects  of  a 
symptom,  such  as  pain,  is  appropriate  in 
the  context  of  certain  listings  to 
establish  the  required  level  of  severity. 

Comment  Two  commenters 
questioned  our  use  in  H  404.1525(f)  and 
416.925(f]  of  the  listing  for  ischemic 
heart  disease  (Listing  4.04)  as  an 
example  of  how  a  symptom  is 
considered  when  it  appears  as  a 
criterion.  They  pointed  out  that  4.0QE  of 
the  Listing  of  Impairments  requires  a 
detailed  description  of  chest  pain  to 
establish  that  it  is  of  cardiac  origin; 
hence,  in  this  particular  listing  it  is 
necessary  to  describe  the  pain. 

Response:  We  agree  with  the 
commenters.  We  Iwve.  therefore, 
deleted  the  example  in  the  final  rules. 
We  believe  that  the  rule  is  clear  without 
an  example. 

Consideration  of  Symfrtoma.  Soch  as 
Pain,  in  Deternning  M%etfaar  a  Listing 
Is  Equaled 

Comment  Several  cornmenters  were 
concerned  that  under  §§  104.1529(d)(3) 
and  416.929(d)(3)  of  the  proposed  rules 
the  intensity  and  persistence  of  a 
symptom,  such  as  pain,  could  not  be 
substituted  for  a  missing  medical  sign  or 
laboratory  finding  to  establish 
equivalence.  Many  interpreted  this  to 
mean  that  symptoms,  such  as  pain, 
could  not  be  considered  in  determining 
equivalency.  Otfier  commenters 
interpreted  §{  404.1529(d)(3)  and 
416.929(d)(3)  to  mean  that  pain  or  other 
symptoms  could  not  be  considered  in 
determining  medical  equivalency  for 
purposes  of  determining  disability  for 
individuals  appl3ring  for  title  11  widows' 
or  widowers"  benefits  or  title  XVI 
childhood  disability  payments.  One 
commenter  believed  it  would 
disadvantage  individuals  under  age  45. 

Response:  We  consider  allegations  of 
pain  and  other  symptoms  in  determining 
equivalency.  We  do  so  in  cases  of 
individuals  of  any  age  applying  for 
disability  benefits  and  the  cases  of 
individuals  applying  for  title  II  widows' 
or  widowers'  benefits  or  title  XVI 
childhood  disability  benefits.  It  is  true 
that  under  our  longstanding  rules  for 
determining  medical  equivalence, 
allegations  of  pain  or  other  symptoms 
cannot  be  substituted  for  a  missing  or 
deficient  si^  or  laboratory  finding  to 
raise  the  severity  of  an  impairment(s)  to 
that  of  a  listed  impairment  However, 
this  does  not  mean  that  we  do  not 


consider  sjrmptoms  when  delermioing 
equivalence.  If  the  listing  we  use  for 
comparison  inchtdes  symptoms  among 
its  criteria,  we  will  consider  the 
individuafs  symptoms  when 
determining  medical  equivalence. 

Furthermore,  several  significant 
eventa,  which  obviate  the  commenters' 
concerns  about  how  we  decide 
disability  in  title  XVI  childhood  claims 
and  in  title  U  widows'  and  widowers' 
disability  claims,  have  occurred  since 
we  pubhshed  the  proposed  rules. 

Specifically,  in  response  to  the 
decision  of  the  United  States  Supreme 

Court  in  Sullivan  v.  Zebley. U.S. 

110  S.Ct.  885  (1990),  we  have 

revised  and  expanded  our  rules  for 
determining  disability  in  title  XVI 
childhood  disability  cases.  See  56  FR 
5534  (February  11, 1991).  These  rules 
establish  a  concept  of  "functional 
equivalence"  in  title  XVI  children's 
cases  that  includes  consideration  of  the 
impact  of  pain  and  other  symptoms  on  a 
child's  functioning  and  that  permits 
findings  of  equiv^ence  based  upon  fhis 
impact.  Moreover,  the  new  title  XVI 
rules  provide  an  additional  step  at 
which  children  whose  impairment(s) 
does  not  meet  or  equal  in  severity  any 
hsting  may  be  found  disabled  based  on 
an  individualized  assessment  of  their 
functioning:  here.  too.  the  impact  of 
symptoms,  including  pain,  plays  a 
significant  role  in  the  determination. 

There  also  has  been  a  change  for 
widows,  widowers,  and  surviving 
divorced  spouses  claiming  benefits 
based  on  disability  under  title  II.  Section 
5103  of  Public  Law  101-508,  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  removed  the  more  re8tricti\"e 
definition  of  disability  formerly  in  die 
law  for  these  claimants  and  extended  to 
them  the  basic  "substantial  gainful 
activity"  definition.  Hence,  when  these 
individuals  have  severe  impairment(s) 
that  do  not  meet  or  equal  in  severity  any 
listing,  we  will  proceed  to  assess  their 
residual  functional  capacity  and  make  a 
determination  at  the  last  steps  of  the 
sequential  evaluation  process.  As  in 
workers'  claims,  the  impact  of  symptoms 
plays  a  significant  role  in  assessing 
residual  functional  capacity. 

The  result  of  the  foregoing  changes 
with  respect  to  title  XVI  childhood 
disability  cases  and  claims  for  widow's, 
widower's,  and  surviving  divorced 
spouse's  benefits  based  on  disability  is 
that  we  no  longer  use  the  "meets  or 
equals"  step  of  evaluation  as  the  sole 
basis  for  an  unfavorable  determination 
or  decision  for  any  disability  claim 
under  tide  n  or  title  XVI.  The  final  rules 
make  this  clear  by  providing  that  if  an 
individual  has  a  medically  determinable 
severe  impairment(s)  that  does  not  meet 


or  equal  a  listing.  w«  will  go  on  to 
consider  the  functional  effects  of  his  or 
her  impaiimentls).  including  the  impact 
on  functioning  of  any  related  symptoms. 
Therefore,  the  fact  that  we  cannot 
substitute  pain  or  other  symptoms  for 
missing  signs  or  laboratory  findings 
when  we  determine  whether  there  is 
medical  equivalence  will  not 
disadvantage  any  claimant. 

For  this  reason,  we  also  disagree  with 
the  commenter  who  suggested  that  the 
medical  equivalence  policy  would 
disadvantage  individuals  under  age  45. 
We  believe  that  our  medical-vocational 
rules  enable  tm  to  identify  any 
individual  whose  functional  limitations 
are  so  great  as  a  result  of  pain  or  other 
symptoms  that,  regardless  of  age.  he  or 
she  is  unable  to  engage  in  any 
substantial  gainful  activity. 

Comment-  Some  commenters  felt  that 
SS  404.1529(d)(3)  and  416.92g(d)(3)  of  our 
proposed  rules  prohibit  consideration  of 
certain  mental  disorders  in  which  pain 
is  a  predominant  feature  in  determining 
whether  an  indtvidual's  impairment 
equals  a  listed  mental  impairment.  One 
commenter  recommended  that  these 
sections  be  deleted. 

Response:  As  explained  early  in  the 
preamble,  we  have  modified 
SS  404.1529(d)(3)  and  416.92g(d)(3)  of  the 
final  rules.  We  did  not  adopt,  however, 
the  suggestion  to  delete  these  sections. 
We  agree  that  pain  may  be  a 
predominant  feature  of  certain  mental 
disorders.  In  S  S  404 J529(b)  and 
416.929(b).  we  explain  that  when  the 
objective  medical  evidence  does  not 
substantiate  any  physical  impairment 
capable  of  producing  the  pain  or  other 
symptoms  alleged,  we  will  develop 
evidence  regarding  the  possibihty  of  a 
medically  determinable  mental 
impairment  as  the  basis  far  the 
symptoms  when  we  have  reason  to 
believe  that  a  mental  impairment  exists. 
If  an  mdividual  has  a  medically 
determinable  mental  impairment,  we 
follow  a  special  procedure,  as  explained 
in  SS  404.1520a  and  416.920a. 

Comment  One  commenter  felt  that 
there  was  no  difference  between  the 
"meets"  and  "equals"  steps  since  both 
required  medical  signs  and  laboratory 
findings. 

Response:  The  Listing  of  Impairments 
(the  Listing)  describes,  for  each  of  the 
major  body  systems,  impairment(ft) 
v\diich  are  considered  severe  enough  to 
prevent  a  person  from  doing  any  gainful 
activity  in  adults  or  age-appropriate 
activities  in  children.  An  impairment  Is 
determined  to  meet  a  listing  when  the 
medical  signs,  symptoms,  and 
laboratory  findings  are  the  same  as 
those  specifically  descnlied  in  the 
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Listing.  However,  the  Listing  does  not 
include  all  impairment(s)  or  all  possible 
sets  of  medical  signs,  symptoms,  and 
laboratory  findings  severe  enough  to 
prevent  a  person  from  doing  any  gainful 
activity.  The  "equals"  step  provides  a 
basis  for  determining  disability  where 
an  impairment  is  not  specifically  listed, 
but  the  impairment  or  combination  of 
impairment(8)  is  of  equal  severity. 

Exertional  and  Nonexertional 
Limitations 

Comment  One  commenter  interpreted 
SS  404.1569a  and  416.969a  to  say  that  we 
only  considered  an  individual's 
nonexertional  limitations  or  restrictions 
in  determining  whether  the  individual 
could  do  work  other  than  his  or  her  past 
work.  This  commenter  stated  that  such  a 
statement  of  policy  is  wrong  since 
consideration  of  all  of  an  individual's 
limitations  or  restrictions  is  also 
relevant  and  essential  in  determining 
whether  the  individual  can  do  his  or  her 
past  work.  Another  commenter  believed 
that  the  Social  Security  Rulings 
adequately  explain  exertional  and 
nonexertional  limitations  and,  therefore, 
further  regulatory  elaboration  is 
unnecessary.  This  commenter  also 
believed  that  these  sections  are  not 
necessarily  related  to  the  evaluation  of 
symptoms  and  suggested  that  they  be 
promulgated  separately  if  we  deemed 
the  rulings  insufficient. 

Response:  We  agree  that 
consideration  of  all  of  an  individual's 
limitations  and  restrictions  is  relevant 
and  essential  in  assessing  residual 
functional  capacity  and  in  determining 
whether  the  individual  can  do  his  or  her 
past  work.  We  believe  the  commenter's 
interpretation  arose  from  the  statement 
that  the  distinction  between  exertional 
and  nonexertional  limitations  is 
important  only  when  we  are  deciding 
whether  an  individual  can  do  work 
other  than  his  or  her  past  work.  This 
statement  is  confusing  and  we  are 
deleting  it  from  the  final  rules.  While 
Social  Security  Rulings  discuss 
exertional  and  nonexertional 
limitations,  we  believe  that  regulatory 
elaboration  is  appropriate  under  section 
221(k)  of  the  Act  which  was  added  by 
section  10  of  Public  Law  98-460  and 
which  requires  us  to  publish  significant 
evaluation  policies  in  regulations  to 
ensure  uniform  standards  for 
determining  disability.  In  compliance 
with  section  221(k),  SS  404.15698  and 
416.969a  include  our  long-standing 
policy  on  how  we  evaluate  symptom- 
related  limitations  and  restrictions  in 
the  discussion  of  exertional  and 
nonexertional  limitations. 

Comment  Two  commenters  noted 
that  we  specifically  mentioned  pain  in 


paragraph  (b)  of  SS  404.1569a  and 
416.969a,  but  not  in  paragraph  (c)  or  (d), 
and  felt  this  was  a  subtle  way  to  imply 
that  pain  only  affects  exertional 
abilities,  in  contrast  to  court 
interpretations  of  section  3  of  Public 
Law  98-460. 

Response:  We  h&ve  amended 
paragraphs  (c)  and  (d)  of  SS  404.1569a 
and  416.969a  in  the  final  rules  to  parallel 
the  language  in  paragraph  (b).  In  the 
final  rules,  we  cite  pain  as  an  example 
of  a  symptom  which  may  impose 
exertional,  nonexertional.  or  both 
exertional  and  nonexertional 
limitations. 

Application  of  the  Medical- Vocational 
Guidelines  in  Appendix  2 

Comment  Several  commenters  stated 
that  various  courts  have  held  pain  to  be 
a  nonexertional  impairment  which 
precludes  the  use  of  the  medical- 
vocational  rules  (the  "grids")  in 
appendbc  2  of  20  CFR  part  404,  subpart 
P,  even  as  a  framework  to  deny  a 
disability  claim.  These  commenters 
stated  that  the  courts  have  held  that  the 
presence  of  pain  requires  the  Secretary 
to  call  a  vocational  expert  rather  than 
rely  on  the  rules  in  appendix  2.  One 
commenter  requested  clarification  as  to 
the  weight  to  be  given  to  the  rules  in 
appendix  2  when  the  rules  are  not 
applicable. 

Response:  As  we  read  the  many 
circuit  court  decisions  that  have 
examined  our  policy  on  the  evaluation 
of  pain,  we  believe  no  court  has  stated  a 
rule  concerning  how  the  medical- 
vocational  guidelines  may  be  used  in  a 
particular  case  that  is  inconsistent  with 
the  policy  for  application  of  those 
guidelines  as  explained  in  paragraphs 
(b).  (c).  and  (d)  of  SS  404.1569a  and 
416.969a  of  these  final  rules.  Pain  is  a 
symptom,  the  individual's  own 
perception  and  description  of  his  or  her 
physical  or  mental  impairment. 
Symptoms,  such  as  pain,  are  considered 
in  establishing  the  existence  of 
impairment(s).  but  are  not  impairment(s) 
in  and  of  themselves.  As  we  explain  in 
SS  404.1569a  and  416.969a  of  these  final 
rules,  the  application  of  the  medical- 
vocational  guidelines  in  appendix  2 
depends  on  the  nature  of  the  limitations 
and  restrictions  imposed  by  an 
individual's  impairment(s)  and  related 
symptoms.  When  the  impairment(s)  and 
related  symptoms  impose  only 
exertional  limitations,  i.e.,  affect  only 
the  ability  to  meet  the  strength  demands 
of  jobs  (sitting,  standing,  walking,  lifting, 
carrying,  pushing,  or  pulling),  the  advice 
of  vocational  experts  or  other  specialists 
may  be  elicited,  when  appropriate. 
When  the  impairment(s)  and  related 
symptoms  impose  only  nonexertional 


limitations  or  a  combination  of 
exertional  and  nonexertional 
limitations,  a  decision  of  disability  is  not 
directed  by  a  rule  in  appendix  2,  and  we 
may  use  the  services  of  a  vocational 
expert  or  other  specialist.  At  the 
administrative  law  judge  hearing  level, 
the  administrative  law  judge  may 
request  the  testimony  of  a  vocational 
expert  if  the  administrative  law  judge 
needs  assistance  to  determine  a 
vocational  finding  of  fact.  The 
vocational  expert  may  identify  what 
occupations,  if  any,  an  individual  can 
perform  and  may  provide  a  statement  of 
the  incidence  of  these  occupations  as 
individual  jobs  in  the  national  economy. 
However,  the  administrative  law  judge 
has  the  ultimate  responsibility  for 
determining  disability.  As  at  other  levels 
of  adjudication,  the  administrative  law 
judge  must  adhere  to  the  principles  upon 
which  the  rules  in  appendix  2  are  based. 
If  the  impairment(s)  and  related 
symptoms  impose  only  exertional 
limitations  and  the  findings  of  fact  meet 
the  criteria  of  a  specific  rule  in 
Appendix  2.  that  rule  directs  a  decision 
of  disabled  or  not  disabled. 

Comment  One  commenter  read 
SS  404.1569a  and  416.969a  as  saying  that 
pain  is  a  solely  exertional  limitation 
causing  adjudicators  to  apply  the 
medical-vocational  guidelines  in 
appendix  2  to  direct  a  decision  even 
when  pain  affects  postural, 
manipulative,  or  mental  functions. 

Response:  We  have  reviewed  the 
language  in  these  sections  in  light  of  the 
comment  and  do  not  believe  the  sections 
make  this  statement.  Paragraph  (a)  of 
SS  4C4.1569a  and  416.9698  explains  that 
how  we  apply  the  medical-vocational 
guidelines  in  Appendix  2  depends  on 
whether  an  individual's  limitations  or 
restrictions  are  exertional  or 
nonexertional.  The  sections  very  clearly 
point  out  that  the  determination  of 
symptom-related  limitations  or 
restrictions  of  function  as  exertional, 
nonexertional,  or  a  combination  of 
exertional  and  nonexertional,  is 
predicated  on  the  nature  of  the 
limitations  or  restrictions  imposed  by 
the  symptom,  not  on  the  symptom  itself. 
The  sections  do  not  state  that 
symptoms,  such  as  pain,  cause  solely 
exertional  limitations,  nor  do  they  state 
that  the  rules  in  Appendix  2  direct  a 
decision  regardless  of  the  nature  of  the 
limitations  caused  by  the  individual's 
symptoms.  Paragraphs  (c)  and  (d) 
explain  how  we  apply  the  rules  in 
appendix  2  when  an  individual's 
symptom-related  limitations  or 
restrictions  are  nonexertional  or  a 
combination  of  exertional  and 
nonexertional.  ' 
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The  Reports  of  the  CommisaioB  oa  the 
Evaluation  of  Paia  and  the  Conunittee 
on  Pain  and  Disability  of  the  National 
Academy  of  Sciences  Institute  of 
Medicine 

Comment:  One  commenter  suggested 
that  we  incorporate  the  Minority 
Opinion  reported  by  the  Commission  on 
the  Evaluation  of  Pain  in  these 
regulations.  A  few  commenters 
suggested  we  adopt  the  recommendation 
of  a  minority  of  members  of  the 
Commission  to  include  a  listing  for 
impairment  due  primarily  to  pain  in  the 
Listing  of  Impairments. 

Response:  The  majority  of 
Commission  members  specifically 
recommended  against  adoption  of  a 
listing  for  impairment  due  primarily  to 
pain  as  did  the  National  Academy  of 
Sciences  Institute  of  Medicine  in  its  1987 
report.  Pain  and  Disability:  Clinical, 
Behavioral,  and  Public  Policy 
Perspectives.  Farther,  the  Commission 
recommended  that  the  pain  policy,  as 
codified  in  section  3  of  Public  Law  98- 
460.  be  retained  pending  further 
research.  We  agree  that  this  is  the 
appropriate  action  at  this  time. 

Comment  One  commenter  questioned 
why  we  did  not  specifically  incorporate 
the  findings  and  recommendations  of  the 
Commission  on  the  Evaluation  G^Pain  in 
the  proposed  regulations.  Anotner. 
commenter  contended  that  we  ^re . 
ignoring  the  findings  of  the  Commission. 

Response:  The  Commission  on  the 
Evaluation  of  Pain  recommended  that 
our  pain  policy  remain  unchanged  until 
further  research  was  concluded  and 
could  be  acted  upon.  We  have  accepted 
that  recommendation  in  publishing  these 
regulations.  These  final  rules  make  clear 
that  we  do  not  require  objective  medical 
evidence  to  fully  corroborate  an 
individual's  statements  as  to  the 
existence,  intensity,  or  persistence  of 
pain. 

Comment  One  conunenter  inquired  as 
to  the  status  of  the  reactivation/ 
vocational  rehabihtation  research 
proposal  of  the  Commission  on  the 
Evaluation  of  Pain. 

Response:  In  response  to 
reconunendations  of  both  the 
Commission  on  the  Evaluation  of  Pain 
and  the  Committee  on  Pain  and 
Disability  of  the  National  Academy  of 
Sciences  Institute  of  Medicine,  we 
initiated  a  multi-step  research  program 
in  1987.  The  first  step  has  been 
completed  with  the  design  of 
instruments  and  methods  to  enable  us  to 
identify  and  assess  claims  in  which 
evaluation  of  pain  is  a  factor  and  to 
allow  us  to  obtain  data  about  the  nature 
and  extent  of  pain  in  tmr  disability 
claimant  population.  We  awarded  a 


contract  in  June  1990  to  test  the 
reliability  and  validity  of  these 
instruments  and  to  pilot  test  them. 

Comment  One  commenter 
recommended  that  our  regulations 
incorporate  the  recommendation  of  the 
Commission  on  the  Evaluation  of  Pain  to 
remand  to  the  State  agency  any  case  in 
which  pain  is  alleged  for  the  first  time  at 
the  administrative  law  judge  hearing 
level  and  the  administrative  law  judge  is 
unable  to  make  a  fully  favorable 
decision  on  the  available  evidence  or  to 
deny  the  claim  on  a  technical  basis. 

Response:  We  did  not  adopt  this 
recommendation  because  we  beUeve 
our  current  regulations  adequately 
address  the  issue  raised  by  the 
commenter.  Specifically.  S§  404.941  and 
416.1441  provide  a  procedure  for 
forwarding  a  case  to  the  State  agency 
for  a  prehearing  review  and  possible 
revised  determination  when  additional 
evidence,  such  as  an  allegation  of  pain, 
is  submitted  for  the  first  time  at  the 
administrative  law  judge  level. 

Comment  One  commenter  suggested 
that  we  adopt  the  recommendations  of 
the  Commission  on  the  Evaluation  of 
Pain  to  do  additional  training  and  to 
redesign  our  forms  and  questionnaires. 

Response:  In  response  to  the 
comments  and  recommendations  of  the 
Commission  on  the  Evaluation  of  Pain, 
we  have  been  engaged  in  an  extensive 
training  effort  for  aU  Federal  and  State 
disability  examiners  and  medical  and 
psychological  consultants  to  ensure 
uniform  understanding  and  applicatioo 
of  our  policy  on  the  evaluation  of  pain. 
In  addition,  administrative  law  judges 
and  Appeals  Council  members 
participated  in  a  special  satellite 
teletraining  broadcast  and  were 
provided  the  same  written  training 
materials  issued  to  the  State  agencies 
and  other  Federal  personnel.  Training 
on  the  evaluation  of  pain  is  a  part  of  the 
continuing  legal  education  program 
sponsored  by  our  Office  of  Hearings  and 
Appeals.  With  respect  to  the 
Commission's  recommendation  for 
redesign  of  our  forms,  we  routinely 
review  the  disability  application  forms 
as  well  as  the  standard  forms  used  to 
obtain  information  from  claimants, 
treating  sources,  and  others.  For 
example,  we  recently  revised  the  Form 
SSA-4734-F4  (Residual  Functional 
Capacity  Assessment].  The  new  form 
stresses  the  importance  of  a  description 
of  an  individual's  limitations  and  the 
need  for  a  discussion  of  how  symptoms, 
such  as  pain,  were  considered  in  the 
assessment  of  residual  functional 
capacity.  We  are  also  redesigning  the 
Form  SSA-3368-F8  (Disability  Report), 
which  is  the  standard  form  completed  at 
the  time  of  application,  to  elicit  more 


complete  information  early  in  the  case 
development.  Finally,  as  previously 
explained,  our  current  research  effort  is 
designed,  in  part,  to  develop  appropriate 
instruments  to  obtain  data  about  an 
individual's  pain. 

Comment  One  commenter  noted  that 
the  requirement  that  an  individual  have 
a  medically  determinable  impairmeirt 
which  could  reasonably  be  expected  to 
produce  the  alleged  symptoms  is 
inconsistent  with  the  National  Academy 
of  Sciences  Institute  of  Medicine 
Committee  on  Pain  and  Disability's 
recommendation  that  a  primary 
complaint  of  significant  pain,  even  in  the 
absence  of  clinical  findings  to  account 
for  the  pain,  should  trigger  a  functional 
assessment. 

Response:  We  have  not  adopted  the 
Committee  on  Pain  and  Disability's 
recommendation  in  the  final  rules.  The 
Committee's  recommendation  would  not 
be  consistent  with  the  statutory 
requirements  for  establishing  disability. 
By  law.  an  individual  must  have  a 
medically  determinable  impairment, 
demonstrable  by  medically  acceptable 
clinical  and  laboratory  findings,  to  be 
found  disabled. 

Use  of  Fain  Specialists  and  Pain  Centers 
or  Clinics 

Comment  We  received  several 
comments  advocating  the  use  of  pain 
specialists  or  pain  centers  to  provide 
information  about  pain.  One  commenter 
recommended  that  independent  pain 
consultants  be  used  to  assess  a 
symptom  when  its  alleged  intensity  is 
extremely  disproportionate  to  the 
objective  medical  evidence.  Others  < 

believed  that  statements  from  pain 
experts  should  constitute  the  basis  for  a 
finding  of  disability  in  cases  in  which 
pain  is  an  issue. 

Response:  We  do  not  agree  that  ' 

routine  referral  to  independent  pain 
specialists  is  warranted  for  all  cases  in 
which  the  alleged  pain  is  much  greater 
than  would  be  expected.  Under  our 
existing  procedures,  reports  from  pain 
specialists  and/or  pain  centers  are 
considered  as  part  of  the  evidence  in  the 
disability  decisionmaking  process. 
However,  the  ultimate  responsibility  for 
the  determination  or  decision  of 
disability  rests  with  the  State  agency  (or 
other  designee  of  the  Secretary)  at  the 
initial  and  reconsideration  levels,  with 
the  administrative  law  judge  at  the 
administrative  law  judge  hearing  level, 
or  with  the  Appeals  Council  at  the 
Appeals  Council  level.  In  situations  in 
which  the  evaluation  of  pain  is  essential 
to  the  determination  of  disability, 
adjudicators  at  all  levels  of  adpidication 
may  arrange  tor  a  consultative 
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examination  by  a  source  described  in 
S9  404.1519  and  416.919.  including  a 
qualified  pain  specialist  or  pain  center, 
if  such  a  source  is  available  and  meets 
all  the  necessary  regulatory  and  State 
requirements  for  consultative 
examiners.  Since  pain  specialists  and/or 
pain  centers  are  not  universally 
available,  for  practical  purposes  a  pain 
specialist  or  pain  center  consultative 
examination  is  generally  only  requested 
in  those  cases  where  the  alleged  pain- 
related  limitations  or  restrictions  could 
affect  the  determination  or  decision  of 
disability;  i.e..  a  fully  favorable  decision 
is  not  possible  on  the  basis  of  the 
evidence  in  the  case  record,  additional 
development  of  the  individual's  alleged 
pain  might  result  in  a  favorable 
decision,  and  the  necessary  information 
is  not  available  from  other  sources. 

Comment  One  commenter  stated  that 
a  final  determination  or  decision  of 
disability  should  not  be  made  until  an 
individual  has  received  a 
comprehensive  evaluation  and 
treatment  by  a  pain  specialist  or  pain 
center  to  determine  if  the  individual  can 
be  rehabilitated  and  reactivated  into  the 
work  force. 

Response:  This  proposal  is  similar  in 
some  ways  to  the  Commission  on  the 
Evaluation  of  Pain's  recommendation 
that  we  explore  the  possibility  of 
including,  as  pari  of  our  adjudicative 
process,  a  program  of  reactivation  and 
vocational  rehabilitation  to  assess  pain. 
At  present,  we  have  insufficient 
information  about  chronic  pain  and  our 
disabihty  population  to  determine  the 
value  of  such  a  program  or  to  institute 
the  necessary  studies  to  determine  the 
feasibility  and  cost-effectiveness  of 
incorporating  this  type  of  program  in  our 
adjudicative  process.  However,  we  are 
currently  funding  a  multi-step  research 
effort.  We  hope  that  the  results  of  this 
research  effort  will  allow  us  to  assess 
better  the  Commission's 
recommendation  for  inclusion  of  a 
reactivation  and  vocational 
rehabilitation  program  as  part  of  our 
evaluation  of  disability  in  certain  cases. 

Other  Comments 

Comment  One  commenter  questioned 
whether  the  proposed  regulations  apply 
to  determinations  of  entitlement  to  btle 
II  disabled  widow's  or  widower's 
benefits  or  title  XVI  disabled  child's 
benefits. 

Response:  As  we  have  explained 
earlier  in  this  preamble,  our  policy  for 
the  evaluation  of  pain  and  other 
symptoms  applies  to  determinations  of 
entitlement  to  disability  benefits  under 
titles  II  and  XVI  of  the  Social  Security 
Act.  This  includes  determinations  of 
entitlement  to  disabled  widow's  or 


widower's  benefits  under  title  II  of  the 
Act.  It  also  includes  determinations  of 
eligibility  for  benefits  in  childhood 
disability  cases  under  title  XVL 

For  childhood  disability  cases  under 
title  XVI,  we  consider  how  the  physical 
or  mental  impairment(8)  and  related 
symptoms  affect  the  child's  ability  to 
engage  in  age-appropriate  activities  and. 
when  applicable,  whether  the  child  can 
do  these  activities  on  a  sustained,  age- 
appropriate  basis.  We  assess  the  impact 
of  the  child's  impairment(8)  on  his  or  her 
overall  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
to  decide  whether  he  or  she  has  an 
impairment(s)  that  would  disable  an 
adult  We  have  clarified  this  in 
S  416.929(d)(4). 

As  previously  noted,  section  5103  of 
Public  Law  101-508  extends  to  claimants 
for  widow's  and  widower's  benefits  the 
same  definition  of  disability  applicable 
to  workers  who  apply  for  disability 
benefits.  Therefore,  the  concern  of  the 
commenter  about  whether  these 
regulations  apply  to  widow's  and 
widower's  benefits  is  no  longer  an  issue. 

Comment  One  commenter  noted  that 
fatigue  is  a  frequent  complaint  with 
certain  impairment(8)  and  believed  that 
our  failure  to  mention  fatigue, 
specifically,  in  the  regulations  would 
cause  adjudicators  to  tend  to  ignore 
allegations  of  fatigue  in  decisionmaking. 

Response:  To  avoid  any 
misinterpretation,  we  have  included 
fatigue,  along  with  pain,  shortness  of 
breath,  weakness,  and  nervousness,  as 
an  example  of  a  symptom.  We  have 
made  this  change  in  H  404.1529(b)  and 
(d)(1)  and  416.929(b)  and  (d)(1). 

Comment  One  commenter 
recommended  that  we  delay 
implementation  of  this  regulation  absent 
scientifically  validated,  reliable  sets  of 
objective  medical  evidence  to  correlate 
with  different  levels  of  pain. 

Response:  While  we  agree  with  the 
commenter  that  scientifically  vaUdated 
methods  to  assess  pain  and  other 
symptoms  are  desirable  because  of  the 
reliability  and  repeatability  of  such 
methods,  we  cannot  agree  to  delay  the 
publication  of  these  regulations  until 
such  methods  become  available.  We 
believe  these  regulations  are  necessary 
to  ensure  that  all  adjudicators,  at  all 
adjudicative  levels,  clearly  understand 
our  policy  on  the  evaluation  of 
symptoms,  the  factors  we  consider  in 
this  evaluation,  and  the  importance  of 
documenting  the  case  record  as  to  the 
consideration  given  to  symptoms  in 
determining  disability.  At  the  same  time, 
we  have  funded  research  for  the 
development  of  instruments  to  identify 
and  assess  individuals  with  chronic  pain 


and  will  be  funding  reliability  and 
validity  testing  of  these  instruments.  In 
the  future  this  research  may  lead  to 
changes  in  our  policy  for  evaluating  pain 
and  other  symptoms. 

Comment  One  commenter  suggested 
that  the  final  sentence  of  proposed 
S§  404.1529(a]  and  416.929(a)  be 
revsrritten  to  clarify  that  symptoms  are 
evaluated  to  determine  how  they  affect 
an  individual's  capacity  for  work  over  a 
sustained  period.  The  commenter 
suggests  that  this  is  necessary  because 
some  adjudicators  may  not  recognize 
that  the  term  "work"  means  work  over  a 
sustained  period.  Another  commenter 
believed  that  the  last  sentence  of  these 
sections  might  be  offensive  to 
individuals  with  chronic  pain  by 
Implying  that  we  doubt  the  authenticity 
of  their  complaint. 

Response:  We  believe  that 
adjudicators  will  understand  the 
meaning  of  "work"  as  it  is  used  here  and 
elsewhere  in  this  and  other  sections  of 
our  regulations.  We  do  not  agree  that 
individuals  with  chronic  pain  will  take 
this  sentence  to  mean  that  we  doubt  the 
authenticity  of  their  complaint. 

Comment  One  commenter  suggested 
we  amend  §8  404.1529(c)(2)  and 
416.929(c)(2)  to  include  reference  to 
medical  history. 

Response:  Sections  404.1529(c)(2}  and 
416.929(c)(2]  specifically  address  the 
evaluation  of  objective  medical 
evidence.  Objective  medical  evidence  is 
limited  to  medical  signs  and  laboratory 
findings  as  defined  in  {{  404.1S28  (b) 
and  (c)  and  416.928  (b)  and  (c).  Medical 
history  is  other  evidence.  We  have 
modified  S  S  404.1529(c)(3)  and 
416.929(c)(3)  in  the  final  rules  to  make 
clear  that  medical  history  is  part  of  the 
other  information  which  is  considered  in 
evaluating  the  intensity  and  persistence 
of  an  individual's  symptoms,  such  as 
pain. 

Comment  One  commenter  noted  that, 
in  SS  404.1545(a)  and  416.945(a).  residual 
functional  capacity  is  described  as  an 
"assessment"  rather  than  a  "medical 
assessment."  This  commenter  stated 
that  this  represents  a  substantial,  but 
unexplained,  change  in  policy  which 
would  allow  non-medical  staff  to 
evaluate  residual  functional  capacity. 

Response:  The  description  of  residual 
functional  capacity  as  an  "assessment," 
rather  than  a  "medical  assessment," 
appears  in  the  revised  version  of 
SS  404.1545(a]  and  4ie.945(a)  that  was 
promulgated  as  part  of  the  final 
regulations  pertaining  to  "Standards  for 
Consultative  Examinations  and  Existing 
Medical  Evidence"  which  were 
published  in  the  Federal  Register  on 
August  1. 1991  at  56  FR  36832.  The 
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responsibility  for  deciding  residual 
functional  capacity  is  discussed  in 
§  §  404.1546  and  416.946  of  our 
regulations:  these  sections  also  were 
revised  as  part  of  the  final  regulations 
on  "Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence." 

Comment:  One  commenter 
recommended  that  the  example  in 
§§  404.1545(e]  and  416.945(e)  be  deleted 
since  it  implies  that  complaints  of  pain 
alone  can  reduce  residual  functional 
capacity  which  could  lead  to  incorrect 
conclusions  about  the  effect  of  pain  on 
the  individual's  residual  functional 
capacity.  Another  commenter 
recommended  that  we  expand  the 
example  to  show  how  symptoms,  such 
as  pain,  could  further  reduce  an 
individual's  capacity  for  sustained  work 
activity  to  less  than  the  full  exertional 
range  of  sedentary  work. 

Response:  The  example  is  provided 
solely  to  demonstrate  that  individuals 
with  the  same  disorder  may  differ  in  the 
extent  to  which  they  are  functionally 
limited  due  to  differences  in 
symptomatology  and  to  make  clear  that 
any  functional  limitations  due  to 
symptoms  may  reduce  an  individual's 
capacity  for  work  activity.  The 
determination  is  not  based  solely  on  the 
individual's  statements,  but  is  made 
only  after  consideration  of  all  of  the 
evidence  pertaining  to  an  individual's 
impairment(s)  and  any  related 
symptoms,  i.e..  medical  and  nonmedical 
evidence,  including  the  information 
described  in  §5  404.1529(c)  and 
416.929(c)  of  the  Hnal  rules.  Sections 
404.1529(c)(4)  and  416.929(c)(4)  in  the 
final  rules  make  clear  that  any 
inconsistencies  in  the  evidence  and  any 
conflicts  between  the  individual's 
statements  and  the  rest  of  the  evidence, 
the  objective  medical  evidence  and 
other  evidence,  will  be  considered  in 
determining  the  extent  to  which  an 
individual's  symptoms,  such  as  pain, 
affect  his  or  her  capacity  for  work. 
While  we  did  not  adopt  the  commenters' 
suggestions,  we  have  made  changes  in 
9S  404.1545(e)  and  416.945(e)  to  reflect 
that  the  assessment  of  residual 
functional  capacity  is  done  on  an 
individualized  case-by-case  basis  taking 
into  account  all  medical  and  nonmedical 
evidence  of  record.  In  addition,  we  have 
added  the  words,  "and  related 
symptoms."  to  the  last  sentences  of 
S§  404.1545(e)  and  416.945(e)  to  clarify 
that  we  evaluate  the  total  limiting 
effects  of  an  individual's  impainnent(s) 
and  related  symptoms.  This  change  also 
serves  to  clarify  the  cross  references  to 
S§  404.1529(c)  and  416.929(c)  contained 
in  the  last  sentences  of  tS  404.1546(e) 


and  416.945(e).  We  also  have  modified 
§9  404.1529(d)(4)  and  416.g29(d](4)  to 
clarify  that  we  consider  the  limiting 
effects  of  an  individual's  impairment(s) 
and  related  symptoms,  including  pain,  in 
determining  the  individual's  residual 
functional  capacity. 

Comment:  One  commenter.  noting 
personal  experience  with  the  use  of 
regional  thermography,  suggested  that 
we  consider  including  this  procedure  as 
an  acceptable  method  to  ascertain  the 
basis  for  an  individual's  pain. 

Response:  We  are  not  adopting  this 
suggestion.  We  knoiv  of  no  technique  to 
measure  reliably  the  existence  and 
intensity  of  an  individual's  pain. 
Although,  as  this  commenter  noted, 
regional  thermography  is  used  clinically 
as  a  simple,  painless,  and  safe  indicator 
of  sympathetic  function,  the  value  of 
thermography  as  a  valid  and  reliable 
technique  for  the  evaluation  of  pain  is 
still  not  widely  accepted.  When 
thermographic  evidence  is  part  of  the 
medical  record,  we  will  consider  the 
results  of  the  thermography  in 
evaluating  the  severity  of  an  individual's 
impairment(s)  and  related  symptoms. 

Additional  Changes 

In  addition  to  the  revisions  discussed 
above,  we  revised  SS  404.1529(c)(2)  and 
416.929(c)(2)  to  acknowledge  that 
sensory  problems  and  motor  problems 
may  occur  independenUy  of  each  other. 
We  did  this  by  changing  the  language 
"evidence  of  reduced  joint  motion, 
muscle  spasm,  and  sensory  and  motor 
disruption,"  to  read,  "evidence  of 
reduced  joint  motion,  muscle  spasm, 
sensory  deficit  or  motor  disruption." 

In  addition,  we  have  revised  the 
heading  for  paragraph  (c)  of  99  404.1529 
and  416.929  to  reflect  the  content  of 
paragraph  (c)(4),  which  discusses  how 
we  determine  the  extent  to  which 
symptoms  affect  an  individual's 
capacity  for  work.  Also,  we  have  added 
language  to  paragraphs  (c)(1)  and  (c)(4) 
of  99  404.1529  and  416.929  of  the  final 
rules  to  explain  clearly  how  the 
provisions  of  paragraphs  (c)(1)  through 
(c)(4)  relate  to  each  other. 

We  also  revised  99  404.1568a  (a)  and 
(c)  and  416.969a  (a)  and  (c)  to  delete  the 
word  "nonstrength"  in  the  phrase  "the 
nonstrength  demands  of  jobs."  In  its 
place  we  are  using  the  phrase,  "the 
demands  of  jobs  other  than  the  strength 
demands."  We  believe  this  better 
conveys  that  any  demands  of  jobs  other 
than  the  seven  strength  demands 
delineated  in  the  Dictionary  of 
Occupational  Titles  published  by  the 
Department  of  Labor  are  considered 
nonexertional  activities.  Thus,  demands 
of  jobs  such  as  climbing,  stooping, 
crawling,  seeing,  hearing,  maintaining 


attention,  etc..  are  considered  to  be 
nonexertional  activities. 

Regulatory  Procedures 

Executive  Order  12291 

These  changes  will  have  little  or  no 
effect  on  title  II  or  title  XVI  benefit 
payments  or  administrative  costs  since 
no  change  in  current  policy  is  involved. 
These  regulations  do  not  meet  any  of  the 
criteria  for  a  major  rule.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  only  affect  disability 
claimants  and  beneficiaries  under  title  II 
and  title  XVI  of  the  Social  Security  Act. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act.  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget.  All 
information  necessary  to  make  the 
disability  decisions  discussed  in  these 
regulations  is  presently  collected  using 
forms  which  have  the  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Program  Not. 
93.802.  Social  Security  Disability  Insurance; 
83.807.  Supplemental  Security  Income 
Program) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disabihty 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  August  5, 1991. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approved:  October  3, 1901. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLO-AQE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

For  the  reasons  set  out  in  the 
preamble,  part  404,  subpart  P,  chapter  III 


I 
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of  UUe  20,  Code  of  Federal  Regulations. 
is  amended  as  set  forth  below. 

20  CFR  part  404.  subpart  P  is  amended 
as  follows: 

1.  The  authority  citation  for  Subpart  P 
is  revised  to  read  as  follows: 

Subpart  P— Determining  Disability  and 
Bllndnaaa 

Authority:  Sees.  202.  206  (a),  (b).  and  (d>- 
(h).  216(1).  221  (a)  and  (i).  222(c).  223,  225.  and 
1102  of  the  Social  Security  Act:  42  U.S.C.  402, 
405  (a),  (b).  and  (d)-(h).  4ia(i).  421  (a)  and  (i). 
422(c).  423.  425,  and  1302;  sec  S05(a)  of  Pub. 
L  96-265. 94  Stat  473:  sees.  2(d)(2).  S,  6,  and 
15  of  Pub.  L  98-46a  98  Stat.  1797, 1801. 1802, 
and  1808. 

2.  Paragraph  (g)  of  9  404.1501  is 
revised  to  read  as  follows: 

9404.1501    8cop*ofsut>part 

(g)  Our  rules  on  vocational 
considerations  are  found  in  99  404.1560 
through  404.1569a.  We  explain  when 
vocational  factors  must  be  considered 
along  with  the  medical  evidence,  discuss 
the  role  of  residual  functional  capacity 
in  evaluating  your  ability  to  work, 
discuss  the  vocational  factors  of  age, 
education,  and  work  experience, 
describe  what  we  mean  by  woric  which 
exists  in  the  national  economy,  discuss 
the  amount  of  exertion  and  the  type  of 
skill  required  for  work,  describe  and  tell 
how  to  use  the  Medical-Vocational 
Guidelines  in  appendix  2  of  this  subpart, 
and  explain  when,  for  purposes  of 
applying  the  guidelines  in  appendix  2, 
we  consider  the  limitations  or 
restrictions  imposed  by  your 
impainnent(8)  and  related  symptoms  to 
be  exertional,  nonexertional,  or  a 
combination  of  both. 

3.  Section  404.1525  is  amended  by 
changing  "impairments"  to 
"Impairments'*  in  the  heading  of  the 
section,  and  by  adding  paragraph  (f)  to 
read  as  foUowp: 

9404.1S2S    UsMnaoflmprtrmenisIn 
appendbi  1. 

(f)  Symptoms  as  criteria  of  listed 
impairmentfs).  Some  listed 
impairment(s)  include  symptoms  usually 
associated  with  those  impairment(8)  as 
criteria.  Generally,  when  a  symptom  is 
one  of  the  criteria  in  a  listed  impairment, 
it  is  only  necessary  that  the  symptom  be 
present  in  combination  with  the  other 
criteria.  It  is  not  necessary,  unless  the 
listing  specifically  states  otherwise,  to 
provide  information  about  the  intensity, 
persistence  or  limiting  effects  of  the 
symptom  as  long  as  all  other  findings 
required  by  the  specific  listing  are 
present. 


4.  Section  404.1529  is  revised  to  read 
as  follows: 

9404.1S29   How  we  evaluate  symptoms, 
inciudtng  pain. 

(a)  General.  In  determining  whether 
you  are  disabled,  we  consider  all  your 
symptoms,  including  pain,  and  the 
extent  to  which  your  symptoms  can 
reasonably  be  accepted  as  consistent 
with  the  objective  medical  evidence  and 
other  evidence.  By  objective  medical 
evidence,  we  mean  medical  signs  and 
laboratory  findings  as  defined  in 
9  404.1528  (b)  and  (c).  By  other  evidence, 
we  mean  the  kinds  of  evidence 
described  in  99  404.1512(b)  (2)  through 
(6)  and  404.1513(b)  (1),  (4),  and  (5)  and 
(e).  These  include  statements  or  reports 
from  you,  your  treating  or  examining 
physician  or  psychologist,  and  others 
about  your  medical  history,  diagnosis, 
prescribed  treatment,  daily  activities, 
efforts  to  work,  and  any  other  evidence 
showing  how  your  impairment(8)  and 
any  related  symptoms  affect  your  ability 
to  work.  We  will  consider  all  of  your 
statements  about  your  symptoms,  such 
as  pain,  and  any  description  you,  your 
physician,  your  psychologist,  or  other 
persons  may  provide  about  how  the 
symptoms  affect  your  activities  of  daily 
living  and  your  ability  to  work. 
However,  statements  about  your  pain  or 
other  symptoms  will  not  alone  establish 
that  you  are  disabled;  there  must  be 
medical  signs  and  laboratory  fmdings 
which  show  that  you  have  a  medical 
impairment(s)  which  could  reasonably 
be  expected  to  produce  the  pain  or  other 
symptoms  alleged  and  which,  when 
considered  with  all  of  the  other 
evidence  (including  statements  about 
the  intensity  and  persistence  of  your 
pain  or  other  symptoms  which  may 
reasonably  be  accepted  as  consistent 
with  the  medical  signs  and  laboratory 
findings),  would  lead  to  a  conclusion 
that  you  are  disabled.  In  evaluating  the 
intensity  and  persistence  of  your 
symptoms,  including  pain,  we  will 
consider  all  of  the  available  evidence, 
including  your  medical  history,  the 
medical  signs  and  laboratory  findings 
and  statements  about  how  your 
symptoms  affect  you.  (Section  404.1527 
explains  how  we  consider  opinions  of 
your  treating  source  and  other  medical 
opinions  on  the  existence  and  severity 
of  your  symptoms,  such  as  pain.)  We 
will  then  determine  the  extent  to  which 
your  alleged  functional  limitations  and 
restrictions  due  to  pain  or  other 
symptoms  can  reasonably  be  accepted 
as  consistent  with  the  medical  signs  and 
laboratory  findings  and  other  evidence 
to  decide  how  your  symptoms  affect 
your  ability  to  work. 


(b)  Need  for  medically  determinable 
impairment  that  could  reasonably  be 
expected  to  produce  your  symptoms, 
such  as  pain.  Your  symptoms,  such  as 
pain,  fatigue,  shortness  of  breath, 
weakness,  or  nervousness,  will  not  be 
found  to  affect  your  ability  to  do  basic 
work  activities  unless  medical  signs  or 
laboratory  Endings  show  that  a 
medically  determinable  impairment(s)  is 
present.  Medical  signs  and  laboratory 
fmdings.  established  by  medically 
acceptable  clinical  or  laboratory 
diagnostic  techniques,  must  show  the 
existence  of  a  medical  impainnent(s) 
which  results  from  anatomical, 
physiological,  or  psychological 
abnormalities  and  which  could 
reasonably  be  expected  to  produce  the 
pain  or  other  symptoms  alleged.  At  the 
initial  or  reconsideration  step  in  the 
administrative  review  process  (except  in 
disability  hearings),  a  State  agency 
medical  or  psychological  consultant  (or 
other  medical  or  psychological 
consultant  designated  by  the  Secretary) 
directly  participates  in  determining 
whether  your  medically  determinable 
impairment(s)  could  reasonably  be 
expected  to  produce  your  alleged 
symptoms.  In  the  disability  hearing 
process,  a  medical  or  psychological 
consultant  may  provide  an  advisory 
assessment  to  assist  a  disability  hearing 
officer  in  determining  whether  your 
impairment(s)  could  reasonably  be 
expected  to  produce  your  alleged 
symptoms.  At  the  administrative  law 
judge  hearing  or  Appeals  Council  level. 
the  administrative  law  judge  or  the 
Appeals  Council  may  ask  for  and 
consider  the  opinion  of  a  medical 
advisor  concerning  whether  your 
impairment(8)  could  reasonably  be 
expected  to  produce  your  alleged 
symptoms.  "The  finding  that  your 
impairment(s)  could  reasonably  be 
expected  to  produce  your  pain  or  other 
symptoms  does  not  involve  a 
determination  as  to  the  intensity, 
persistence,  or  functionally  limiting 
effects  of  your  symptoms.  We  will 
develop  evidence  regarding  the 
possibility  of  a  medically  determinable 
mental  impairment  when  we  have 
information  to  suggest  that  such  an 
impairment  exists,  and  you  allege  pain 
or  other  symptoms  but  the  medical  signs 
and  laboratory  findings  do  not 
substantiate  any  physical  impairment(s) 
capable  of  producing  the  pain  or  other 
symptoms. 

(c)  Evaluating  the  intensity  and 
persistence  of  your  symptoms,  such  as 
pain,  and  determining  the  extent  to 
which  your  symptoms  limit  your 
capacity  for  work — (1)  General.  When 
the  medical  signs  or  laboratory  findings 


57942     Federal  Register  /  Vol.  56.  No.  220  /  Thursday.  NovemLer  14.  1991  /  Rules  and  Regulations 


show  that  you  have  a  medically 
determinable  impairment(s)  that  could 
reasonably  be  expected  to  produce  your 
symptoms,  such  as  pain,  we  must  then 
evaluate  the  intensity  and  persistence  of 
your  symptoms  so  that  we  can 
determine  how  your  symptoms  limit 
your  capacity  for  work.  In  evaluating  the 
intensity  and  persistence  of  your 
symptoms,  we  consider  all  of  the 
available  evidence,  including  your 
medical  history,  the  medical  signs  and 
laboratory  findings,  and  statements  from 
you.  your  treating  or  examining 
physician  or  psychologist,  or  other 
persons  about  how  your  symptoms 
affect  you.  We  also  consider  the  medical 
opinions  of  your  treating  source  and 
other  medical  opinions  as  explained  in 
S  404.1527.  Paragraphs  (c)(2)  through 
(c)(4]  of  this  section  explain  further  how 
we  evaluate  the  intensity  and 
persistence  of  your  symptoms  and  how 
we  determine  \he  extent  to  which  your 
symptoms  limit  your  capacity  for  work, 
when  the  medical  signs  or  laboratory 
findings  show  that  you  have  a  medically 
determinable  impairment(s)  that  could 
reasonably  be  expected  to  produce  your 
symptoms,  such  as  pain. 

(2)  Consideration  of  objective  medical 
ei  dence.  Objective  medical  evidence  is 
evidence  obtained  from  the  application 
of  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques,  such 
as  evidence  of  reduced  joint  motion, 
muscle  spasm,  sensory  deficit  or  motor 
disruption.  Objective  medical  evidence 
of  this  type  is  a  useful  indicator  to  assist 
us  in  making  reasonable  conclusions 
about  the  intensity  and  persistence  of 
your  symptoms  and  the  effect  those 
symptoms,  such  as  pain,  may  have  on 
your  ability  to  work.  We  must  always 
attempt  to  obtain  objective  medical 
evidence  and.  when  it  is  obtained,  we 
will  consider  it  in  reaching  a  conclusion 
as  to  whether  you  are  disabled. 
However,  we  will  not  reject  your 
statements  about  the  intensity  and 
persistence  of  your  pain  or  other 
symptoms  or  about  the  effect  your 
symptoms  have  on  your  ability  to  work 
solely  because  the  available  objective 
medical  evidence  does  not  substantiate 
your  statements. 

(3)  Consideration  of  other  evidence. 
Since  symptoms  sometimes  suggest  a 
greater  severity  of  impairment  than  can 
bt!  shown  by  objective  medical  evidence 
alone,  we  will  carefully  consider  any 
other  information  you  may  submit  about 
your  symptoms.  The  information  that 
you.  your  treating  or  examining 
physician  or  psychologist  or  other 
persons  provide  about  your  pain  or 
other  symptoms  (e.g..  what  may 
precipitate  or  aggravate  your  symptoms. 


what  medications,  treatments  or  other 
methods  you  use  to  alleviate  them,  and 
how  the  symptoms  may  affect  your 
pattern  of  daily  living)  is  also  an 
important  indicator  of  the  intensity  and 
persistence  of  your  symptoms.  Because 
symptoms,  such  as  pain,  are  subjective 
and  difficult  to  quantify,  any  symptom- 
related  functional  limitations  and 
restrictions  which  you.  your  treating  or 
examining  physician  or  psychologist,  or 
other  persons  report,  which  can 
reasonably  be  accepted  as  consistent 
with  the  objective  medical  evidence  and 
other  evidence,  will  be  taken  into 
account  as  explained  in  paragraph  (c)(4) 
of  this  section  in  reaching  a  conclusion 
as  to  whether  you  are  disabled.  We  will 
consider  all  of  the  evidence  presented, 
including  information  about  your  prior 
work  record,  your  statements  about  your 
symptoms,  evidence  submitted  by  your 
treating,  examining  or  consulting 
physician  or  psychologist,  and 
observations  by  our  employees  and 
other  persons.  Section  404.1527  explains 
in  detail  how  we  consider  and  weigh 
treating  source  and  other  medical 
opinions  about  the  nature  and  severity 
of  your  impairment(s)  and  any  related 
symptoms,  such  as  pain.  Factors 
relevant  to  your  symptoms,  such  as 
pain,  which  we  will  consider  include: 

(i)  Your  daily  activities: 

(ii)  The  location,  duration,  frequency, 
and  intensity  of  your  pain  or  other 
symptoms; 

(iii)  Precipitating  and  aggravating 
factors; 

(iv)  The  type,  dosage,  effectiveness, 
and  side  effects  of  any  medication  you 
take  or  have  taken  to  alleviate  your  pain 
or  other  symptoms; 

(v)  Treatment,  other  than  medication, 
you  receive  or  have  received  for  relief  of 
your  pain  or  other  symptoms; 

(vi)  Any  measures  you  use  or  have 
used  to  relieve  your  pain  or  other 
symptoms  (e.g.,  lying  flat  on  your  back, 
standing  for  15  to  20  minutes  every  hour, 
sleeping  on  a  board,  etc.);  and 

(vii)  Other  factors  concerning  your 
functional  limitations  and  restrictions 
due  to  pain  or  other  symptoms. 

(4)  How  we  determine  the  extent  to 
which  symptoms,  such  as  pain,  affect 
your  capacity  to  perform  basic  work 
activities.  In  determining  the  extent  to 
which  your  symptoms,  such  as  pain, 
affect  your  capacity  to  perform  basic 
work  activities,  we  consider  all  of  the 
available  evidence  described  in 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section.  We  will  consider  your 
statements  about  the  intensity, 
persistence,  and  limiting  effects  of  your 
symptoms,  and  we  will  evaluate  your 
statements  in  relation  to  the  objective 


medical  evidence  and  other  evidence,  in 
reaching  a  conclusion  as  to  whether  you 
are  disabled.  We  will  consider  whether 
there  are  any  inconsistencies  in  the 
evidence  and  the  extent  to  which  there 
are  any  conflicts  between  your 
statements  and  the  rest  of  the  evidence, 
including  your  medical  history,  the 
medical  signs  and  laboratory  findings, 
and  statements  by  your  treating  or 
examining  physician  or  psychologist  or 
other  persons  about  how  your  symptoms 
affect  you.  Your  symptoms,  including 
pain,  will  be  determined  to  diminish 
your  capacity  for  basic  work  activities 
to  the  extent  that  your  alleged  functional 
limitations  and  restrictions  due  to 
symptoms,  such  as  pain,  can  reasonably 
be  accepted  as  consistent  with  the 
objective  medical  evidence  and  other 
evidence. 

(d)  Consideration  of  symptoms  in  the 
disability  determination  process.  We 
follow  a  set  order  of  steps  to  determine 
whether  you  are  disabled.  If  you  are  not 
doing  substantial  gainful  activity,  we 
consider  your  symptoms,  such  as  pain, 
to  evaluate  whether  you  have  a  severe 
physical  or  mental  impainnent(8).  and  at 
each  of  the  remaining  steps  in  the 
process.  Sections  404.1520  and  404.1520a 
explain  this  process  in  detail.  We  also 
consider  your  symptoms,  such  as  pain, 
at  the  appropriate  steps  in  our  review 
when  we  consider  whether  your 
disability  continues.  Sections  404.1579 
and  404.1594  explain  the  procedure  we 
follow  in  reviewing  whether  your 
disabihty  continues. 

(1)  Need  to  establish  a  severe 
medically  determinable  impairment(s). 
Your  symptoms,  such  as  pain,  fatigue, 
shortness  of  breath,  weakness,  or 
nervousness,  are  considered  in  making  a 
determination  as  to  whether  your 
impairment  or  combination  of 
impairment(s)  is  severe.  (See 

S  404.1520(c).) 

(2)  Decision  whether  the  Listing  of 
Impairments  is  met  Some  listed 
impairment(s)  include  symptoms,  such 
as  pain,  as  criteria.  Section  404.1525(f) 
explains  how  we  consider  your 
symptoms  when  your  symptoms  are 
included  as  criteria  for  a  listed 
impairment. 

(3)  Decision  whether  the  Listing  of 
Impairments  is  equaled.  If  your 
impairment  is  not  the  same  as  a  listed 
impairment,  we  must  determine  whether 
your  impairment(s)  is  medically 
equivalent  to  a  listed  impairment. 
Section  404.1528  explains  how  we  make 
this  determination.  Under  i  404.1526(b), 
we  will  consider  equivalence  based  en 
medical  evidence  only.  In  considering 
whether  your  symptoms,  signs,  and 
laboratory  findings  are  raedUcally  equal 
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to  the  symptoms,  signs,  and  laboratory 
findings  of  a  listed  impairment,  we  will 
look  to  see  whether  your  symptoms, 
signs,  and  laboratory  findings  are  at 
least  equal  in  severity  to  the  listed 
criteria.  However,  we  will  not  substitute 
your  allegations  of  pain  or  other 
symptoms  for  a  missing  or  deficient  sign 
or  laboratory  finding  to  raise  the 
severity  of  your  impainnent(s)  to  that  of 
a  listed  impairment.  If  the  symptoms, 
signs,  and  laboratory  findings  of  your 
impairment(s)  are  equivalent  in  severity 
to  those  of  a  listed  impairment,  we  will 
find  you  disabled.  If  it  does  not.  we  will 
consider  the  impact  of  your  symptoms 
on  your  residual  functional  capacity. 
(See  paragraph  (d)(4)  of  this  section.) 

(4)  Impact  of  symptoms  (including 
pain)  on  residual  functional  capacity.  If 
you  have  a  medically  determinable 
severe  physical  or  mental  impainnent(s), 
but  your  impairment(8)  does  not  meet  or 
equal  an  impairment  listed  in  Appendix 
1  of  this  subpart,  we  will  consider  the 
impact  of  your  impairment(8)  and  any 
related  symptoms,  including  pain,  on 
your  residual  functional  capacity.  (See 
§  404.1545.) 

5.  Section  404.1545  is  revised  to  read 
as  follows: 

S  404.1545    Your  reakkMl  functkNMl 
capacity. 

(a)  General.  Your  impairment(8).  and 
any  related  symptoms,  such  as  pain, 
may  cause  physical  and  mental 
limitations  that  affect  what  you  can  do 
in  a  work  setting.  Your  residual 
functional  capacity  is  what  you  can  still 
do  despite  your  limitations.  If  you  have 
more  than  one  impairment,  we  will 
consider  all  of  your  impairment(8)  of 
which  we  are  aware.  We  will  consider 
your  ability  to  meet  certain  demands  of 
jobs,  such  as  physical  demands,  mental 
demands,  sensory  requirements,  and 
other  functions,  as  described  in 
paragraphs  (b).  (c),  and  (d)  of  this 
section.  Residual  functional  capacity  is 
an  assessment  based  upon  all  of  the 
relevant  evidence.  It  may  include 
descriptions  (even  your  own)  of 
limitations  that  go  beyond  the 
symptoms,  such  as  pain,  that  are 
important  in  the  diagnosis  and  treatment 
of  your  medical  condition.  Observations 
by  your  treating  or  examining 
physicians  or  psychologists,  your  family, 
neighbors,  friends,  or  other  persons,  of 
your  limitations,  in  addition  to  those 
observations  usually  made  during 
formal  medical  examinations,  may  also 
be  used.  These  descriptions  and 
observations,  when  used,  must  be 
considered  along  %v1th  your  medical 
records  to  enable  us  to  decide  to  what 
extent  your  impainnent(8)  keeps  you 
from  performing  particular  work 


activities.  This  assessment  of  your 
remaining  capacity  for  work  is  not  a 
decision  on  whether  you  are  disabled, 
but  is  used  as  the  basis  for  determining 
the  particular  types  of  wqrk  you  may  be 
able  to  do  despite  your  impairment(s). 
Then,  using  the  guidelines  in  SS  404.1560 
through  404.1569a,  your  vocational 
background  is  considered  along  with 
your  residual  fimctional  capacity  in 
arriving  at  a  disability  determination  or 
decision.  In  deciding  whether  your 
disability  continues  or  ends,  the  residual 
functional  capacity  assessment  may 
also  be  used  to  determine  whether  any 
medical  improvement  you  have 
experienced  is  related  to  your  abiUty  to 
work  as  discussed  in  S  404.1594. 

(b)  Physical  abilities.  When  we 
assess  your  physical  abilities,  we  first 
assess  the  nature  and  extent  of  your 
physical  limitations  and  then  determine 
your  residual  functional  capacity  for 
work  activity  on  a  regular  and 
continuing  basis.  A  limited  abiUty  to 
perform  certain  physical  demands  of 
work  activity,  such  as  sitting,  standing, 
walking,  lifting,  carrying,  pushing, 
pulling,  or  other  physical  functions 
(including  manipulative  or  postural 
functions,  such  as  reaching,  handling, 
stooping  or  crouching),  may  reduce  your 
ability  to  do  past  work  and  other  work. 

(c)  Mental  abilities.  When  we  assess 
your  mental  abilities,  we  first  assess  the 
nature  and  extent  of  your  mental 
limitations  and  restrictions  and  then 
determine  your  residual  functional 
capacity  for  work  activity  on  a  regular 
and  continuing  basis.  A  limited  ability  to 
carry  out  certain  mental  activities,  such 
as  limitations  in  understanding, 
remembering,  and  carrying  out 
instructions,  and  in  responding 
appropriately  to  supervision,  co- 
workers, and  work  pressures  in  a  work 
setting,  may  reduce  your  ability  to  do 
past  work  and  other  work. 

(d)  Other  abilities  affected  by 
impairmentfs).  Some  medically 
determinable  impairment(s).  such  as 
skin  impairment(s).  epilepsy. 
impairment(s)  of  vision,  hearing  or  other 
senses,  and  impairment(8)  which  impose 
environmental  restrictions,  may  cause 
limitations  and  restrictions  which  affect 
other  work-related  abilities.  If  you  have 
this  type  of  impairment(8),  we  consider 
any  resulting  limitations  and  restrictions 
which  may  reduce  your  ability  to  do 
past  work  and  other  work  in  deciding 
your  residual  functional  capacity. 

(e)  Total  limiting  effects.  When  you 
have  a  severe  impainnent(8),  but  your 
symptoms,  signs,  and  laboratory 
findings  do  not  meet  or  equal  those  of  a 
listed  impairment  in  Appendix  1  of  this 
subpart,  we  will  consider  the  limiting 


effects  of  all  your  impairment(s),  even 
those  that  are  not  severe,  in  determining 
your  residual  functional  capacity.  Pain 
or  other  symptoms  may  cause  a 
limitation  of  function  beyond  that  which 
can  be  determined  on  the  basis  of  the 
anatomical,  physiological  or 
psychological  abnormalities  considered 
alone;  e.g.,  someone  with  a  low  back 
disorder  may  be  fully  capable  of  the 
physical  demands  consistent  with  those 
of  sustained  medium  work  activity,  but 
another  person  with  the  same  disorder, 
because  of  pain,  may  not  be  capable  of 
more  than  the  physical  demands 
consistent  with  those  of  light  work 
activity  on  a  sustained  basis.  In 
assessing  the  total  limiting  effects  of 
your  impairment(s)  and  any  related 
symptoms,  we  will  consider  all  of  the 
medical  and  nonmedical  evidence, 
including  the  information  described  in 
S  404.1529(c). 

6.  A  new  8  404.15698  is  added  to  read 
as  follows: 

S  404.1549*    Eiertlonel  and  nonexertlonal 
inintationa. 

(a)  General.  Your  impairment(8)  and 
related  symptoms,  such  as  pain,  may 
cause  limitations  of  function  or 
restrictions  which  limit  your  ability  to 
meet  certain  demands  of  fobs.  These 
limitations  may  be  exertional, 
nonexertlonal,  or  a  combination  of  both 
Limitations  are  classified  as  exertional  if 
they  affect  your  ability  to  meet  the 
strength  demands  of  jobs.  The 
classification  of  a  limitation  as 
exertional  is  related  to  the  United  States 
Department  of  Labor's  classification  of 
jobs  by  various  exertional  levels 
(sedentary,  light,  medium,  heavy,  and 
very  heavy)  in  terms  of  the  strength 
demands  for  sitting,  standing,  walking, 
lifting,  carrying,  pushing,  and  pulling. 
Sections  404.1567  and  404.1569  explain 
how  we  use  the  classification  of  jobs  by 
exertional  levels  (strength  demands) 
which  is  contained  in  the  Dictionary  of 
Occupational  Titles  published  by  the 
Department  of  Labor,  to  determine  the 
exertional  requirements  of  work  which 
exists  in  the  national  economy. 
Limitations  or  restrictions  which  affect 
your  ability  to  meet  the  demands  of  jobs 
other  than  the  strength  demands,  that  is, 
demands  other  than  sitting,  standing, 
walking,  lifting,  carrying,  pushing  or 
pulling,  are  considered  nonexertlonal. 
Sections  404.1520(f)  and  404.1594(f)(8) 
explain  that  if  you  can  no  longer  do  your 
past  relevant  work  because  of  a  severe 
medically  determinable  impairment(s), 
we  must  determine  whether  your 
impairment(s).  when  considered  along 
with  your  age.  education,  and  work 
experience,  prevents  you  from  doing  any 
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other  work  which  exists  in  the  national 
economy  in  order  to  decide  whether  you 
are  disabled  (I  404.1S20(f))  or  continue 
to  be  disabled  (S  404.15&4(n(8)). 
Paragraphs  (b),  (c).  and  (d)  of  diis 
section  explain  how  we  apply  the 
medical-vocational  guidelines  in 
Appendix  2  of  this  subpart  in  making 
this  determination,  depending  on 
whether  the  limitations  or  restrictions 
imposed  by  your  impainnent(s)  and 
related  symptoms,  such  as  pain,  are 
exertional,  nonexertional.  or  a 
combination  of  both. 

(b)  Exertional  limitations.  When  the 
limitations  and  restrictions  imposed  by 
your  impairment(s)  and  related 
symptoms,  such  as  pain,  affect  only  your 
ability  to  meet  the  strength  demands  of 
jobs  (sitting,  standing,  walking,  lifting, 
carrying,  pushing,  and  pulling],  we 
consider  that  you  have  only  exertional 
limitations.  When  your  impainnent(s) 
and  related  symptoms  only  impose 
exertional  limitations  and  your  specific 
vocational  profile  is  listed  in  a  rule 
contained  in  Appendix  2  of  this  subpart, 
we  will  directly  apply  that  rule  to  decide 
whether  you  are  disabled. 

(c)  Nonexertional  limitations.  (1) 
When  the  limitations  and  restrictions 
imposed  by  your  impairment(s)  and 
related  symptoms,  such  as  pain,  affect 
only  your  abiUty  to  meet  the  demands  of 
jobs  other  than  the  strength  demands, 
we  consider  that  you  have  only 
nonexertional  limitations  or  restrictions. 
Some  examples  of  nonexertional 
limitations  or  restrictions  include  the 
following: 

(i)  You  have  difficulty  functioning 
because  you  are  nervous,  anxious,  or 
depressed; 

(ii)  You  have  difficulty  maintaining 
attention  or  concentrating: 

(iii)  You  have  difficulty  understanding 
or  remembering  detailed  instructions; 

(iv)  You  have  difficulty  in  seeing  or 
hearing; 

(t)  You  have  difficulty  tolerating  some 
physical  feature(s}  of  certain  work 
settings,  e.g.,  you  cannot  tolerate  dust  or 
fumes;  or 

(vi)  You  have  difficulty  performing  the 
manipulative  or  postural  functions  of 
some  work  such  as  reaching,  handling, 
stooping,  climbing,  crawling,  or 
crouching. 

(2)  If  your  impairment(s)  and  related 
symptoms,  such  as  pain,  only  affect  your 
ability  to  perform  the  nonexertional 
aspects  of  work-related  activities,  the 
rules  in  appendix  2  do  not  direct  factual 
conclusions  of  disabled  or  not  disabled. 
The  determination  as  to  whether 
disability  exists  will  be  based  on  the 
principles  in  the  appropriate  sections  of 
the  regulations,  giving  consideratioa  to 


the  rules  for  specific  case  situations  in 
appendix  2. 

(d)  Combined  exertional  and 
nonexertional  limitations.  When  the 
limitations  and  restrictions  imposed  by 
your  impairment(s)  and  related 
symptoms,  such  as  pain,  affect  your 
ability  to  meet  both  the  strength  and 
demands  of  fobs  other  than  the  strength 
demands,  we  consider  that  you  have  a 
combination  of  exertional  and 
nonexertional  limitations  or  restrictions. 
If  your  impainnent(s)  and  related 
symptoms,  such  as  pain,  affect  your 
abibty  to  meet  both  the  strength  and 
demands  of  jobs  other  than  the  strength 
demands,  we  will  not  directly  apply  the 
rules  in  appendix  2  unless  there  is  a  rule 
that  directs  a  conclusion  that  you  are 
disabled  based  upon  your  strength 
limitations;  otherwise  the  rules  provide 
a  framework  to  guide  our  decision. 

Appendix  2 — [Amended] 

7.  Appendix  2  (Medical- Vocational 
Guidelines]  of  subpart  P  is  amended  by 
revising  paragraph  (c]  of  200.00  to  read 
as  follows: 

200.00    Introduction 


(c)  Id  the  application  of  the  rules,  the 
individual's  residual  functional  capacity  (i.e.. 
the  maximuin  degree  to  which  the  individual 
retains  the  capacity  for  sustained 
performance  of  the  physical-mental 
requirements  of  jobs),  age.  education,  and 
work  experience  must  first  be  determined. 
When  assessing  the  person's  residual 
functional  capacity,  we  consider  his  or  her 
symptoms  [such  as  pain),  signs,  and 
laboratory  findings  together  with  other 
evidence  we  obtain. 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DtSABLEO. 

For  the  reasons  set  out  in  the 
preamble,  part  416,  subpart  I,  chapter  III 
of  title  20,  Code  of  Federal  Regulations, 
is  amended  as  set  forth  below. 

20  CFR  part  416,  subpart  I  is  amended 
as  follows: 

1.  The  authority  citation  for  subpart  I 
is  revised  to  read  as  follows: 

Subpart  I— Determinfng  DIsablttty  and 
BHndneas 

Autfaoiily:  Sees.  1102. 1814(a).  ISia  1631(a) 
and  (d)(1).  and  1633  of  the  Social  Security 
Act;  42  U.S.C  130:u  1382c(a).  1382h,  1383(a) 
and  (d)  (1),  and  1363b:  sees.  2,  5,  6.  and  15  of 
Pub.  L  98-460,  98  Stat.  1794. 1801, 1802.  and 
1808. 

2.  Paragraph  (j]  of  {  416.901  is  revised 
to  read  as  follows: 


94ieJ01    Scop*  of  Mibpart 

*        •        *        •        * 

(j)  Our  rules  on  vocational 
considerations  are  found  in  99  416.960 
through  416.969a.  We  explain  when 
vocational  factors  must  be  considered 
along  with  the  medical  evidence,  discuss 
the  role  of  residual  functional  capacity 
in  evaluating  your  ability  to  work, 
discuss  the  vocational  factors  of  age, 
education,  and  work  experience, 
describe  what  we  mean  by  work  which 
exists  in  the  national  economy,  discuss 
the  amount  of  exertion  and  the  type  of 
skill  required  for  work,  describe  how  the 
Guidelines  in  appendix  2  of  subpart  P  of 
part  404  of  this  chapter  apply  to  claims 
under  part  416,  and  explain  when,  for 
purposes  of  applying  the  guidelines  in 
appendix  2.  we  consider  the  limitations 
or  restrictions  imposed  by  your 
impairment(s]  and  related  symptoms  to 
be  exertional  nonexertional,  or  a 
combination  of  both. 


3.  Section  416.925  is  amended  by 
changing  "impairments"  to 
"Impairments"  in  the  heading  of  the 
section,  and  by  adding  paragraph  (f)  to 
read  as  follows: 


$416,925    Listing  of  ImpatrnMnto  In 
Appendix  1  of  Subpart  P  of  Part  404  of 
ctwpter. 


(f]  Symptoms  as  criteria  oflistedi 
impairment(s).  Some  listed 
impairment's)  include  symptoms  usually 
associated  with  those  impainnent(s]  as 
criteria.  Generally,  when  a  symptom  is 
one  of  the  criteria  in  a  listed  impairment, 
it  is  only  necessary  that  the  symptom  be 
present  in  combination  with  the  other 
criteria.  It  is  not  necessary,  unless  the 
listing  specifically  states  otherwise,  to 
provide  information  about  the  intensity, 
persistence  or  limiting  effects  of  the 
symptom  as  long  as  all  other  findings 
required  by  the  specific  listing  are 
present. 

4.  Section  416.929  is  revised  to  read  as 
follows: 

S  416.929    How  ws  •vahiate  symptoms, 
Including  pain. 

(a]  General.  In  determining  whether 
you  are  disabled,  we  consider  all  your 
symptoms,  including  pain,  and  the 
extent  to  which  your  symptoms  can 
reasonably  be  accepted  as  consistent 
with  the  objective  medical  evidence, 
and  other  evidence.  By  objective 
medical  evidence,  we  mean  medical 
signs  and  laboratory  findings  as  defined 
in  9  416.928  (b)  and  (c).  By  other 
evidence,  we  mean  the  kinds  of 
evidence  described  in  {§  416.912(b]  (2) 
through  (6)  and  416.913  (b)  (1),  (4],  and 


Federal  Register  /  Vol.  56.  No.  220  /  Thursday.  November  14,  1991  /  Rules  and  Regulations      57945 


(5]  and  (e].  These  include  statements  or 
reports  from  you,  your  treating  or 
examining  physician  or  psychologist, 
and  others  about  your  medical  history, 
diagnosis,  prescribed  treatment,  daily 
activities,  efforts  to  work,  and  any  other 
evidence  showing  how  your 
impairment(8]  and  any  related 
symptoms  affect  your  ability  to  work  (or 
if  you  are  a  child,  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner].  We  will  consider  all  of  your 
statements  about  your  symptoms,  such 
as  pain,  and  any  description  you,  your 
physician,  your  psychologist,  or  other 
persons  may  provide  about  how  the 
symptoms  affect  your  activities  of  daily 
living  and  your  ability  to  work  (or  if  you 
are  a  child,  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner].  However, 
statements  about  your  pain  or  other 
symptoms  will  not  alone  estabhsh  that 
you  are  disabled;  there  must  be  medical 
signs  and  laboratory  findings  which 
show  that  you  have  a  medical 
impairment(s]  which  could  reasonably 
be  expected  to  produce  the  pain  or  other 
symptoms  alleged  and  which,  when 
considered  with  all  of  the  other 
evidence  (including  statements  about 
the  intensity  and  persistence  of  your 
pain  or  other  symptoms  which  may 
reasonably  be  accepted  as  consistent 
with  the  medical  signs  and  laboratory 
findings],  would  lead  to  a  conclusion 
that  you  are  disabled.  In  evaluating  the 
intensity  and  persistence  of  your 
symptoms,  including  pain,  we  will 
consider  all  of  the  available  evidence, 
including  your  medical  history,  the 
medical  signs  and  laboratory  findings 
and  statements  about  how  your 
symptoms  affect  you.  (Section  416.927 
explains  how  we  consider  opinions  of 
your  treating  source  and  other  medical 
opinions  on  the  existence  and  severity 
of  your  symptoms,  such  as  pain.]  We 
will  then  determine  the  extent  to  which 
your  alleged  functional  limitations  and 
restrictions  due  to  pain  or  other 
symptoms  can  reasonably  be  accepted 
as  consistent  with  the  medical  signs  and 
laboratory  findings  and  other  evidence 
to  decide  how  your  symptoms  affect 
your  ability  to  work  (or  if  you  are  a 
child,  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner]. 

(b]  Need  for  medically  determinable 
impairment  that  could  reasonably  be 
expected  to  produce  your  symptoms, 
such  as  pain.  Your  symptoms,  such  as 
pain,  fatigue,  shortness  of  breath, 
weakness,  or  nervousness,  will  not  be 
found  to  affect  your  ability  to  do  basic 
work  activities  unless  medical  signs  or 


laboratory  findings  show  that  a 
medically  determinable  impairment(s]  is 
present.  Medical  signs  and  laboratory 
findings,  established  by  medically 
acceptable  clinical  or  laboratory 
diagnostic  techniques,  must  show  the 
existence  of  a  medical  impairment(8) 
which  results  from  anatomical, 
physiological,  or  psychological 
abnormalities  and  which  could 
reasonably  be  expected  to  produce  the 
pain  or  other  symptoms  alleged.  At  the 
initial  or  reconsideration  step  in  the 
administrative  review  process  (except  in 
disability  hearings],  a  State  agency 
medical  or  psychological  consultant  (or 
other  medical  or  psychological 
consultant  designated  by  the  Secretary) 
directly  participates  in  determining 
whether  your  medically  determinable 
impairment(s]  could  reasonably  be 
expected  to  produce  your  alleged 
symptoms.  In  the  disability  hearing 
process,  a  medical  or  psychological 
consultant  may  provide  an  advisory 
assessment  to  assist  a  disability  hearing 
officer  in  determining  whether  your 
impairment(s]  could  'reasonably  be 
expected  to  produce  your  alleged 
symptoms.  At  the  administrative  law 
judge  hearing  or  Appeals  Council  level, 
the  adgiinistrative  law  judge  or  the 
Appeals  Council  may  ask  for  and 
consider  the  opinion  of  a  medical 
advisor  concerning  whether  your 
impairment(8]  could  reasonably  be 
expected  to  produce  your  alleged 
symptoms.  The  finding  that  your 
impairment(s]  could  reasonably  be 
expected  to  produce  your  pain  or  other 
symptoms  does  not  involve  a 
determination  as  to  the  intensity, 
persistence,  or  functionally  limiting 
effects  of  your  symptoms.  We  will 
develop  evidence  regarding  the 
possibility  of  a  medically  determinable 
mental  impairment  when  we  have 
information  to  suggest  that  such  an 
impairment  exists,  and  you  allege  pain 
or  other  symptoms  but  the  medical  signs 
and  laboratory  findings  do  not 
substantiate  any  physical  impairment(s] 
capable  of  producing  the  pain  or  other 
symptoms, 

(c]  Evaluating  the  intensity  and 
persistence  of  your  symptoms,  such  as 
pain,  and  determining  the  extent  to 
which  your  symptoms  limit  your 
capacity  for  work  or  for  functioning  in 
an  age-appropriate  manner — (1) 
General.  When  the  medical  signs  or 
laboratory  findings  show  that  you  have 
a  medically  determinable  impairment(s] 
that  could  reasonably  be  expected  to 
produce  your  symptoms,  such  as  pain, 
we  must  then  evaluate  the  intensity  and 
persistence  of  your  symptoms  so  that  we 
can  determine  how  your  symptoms  limit 


your  capacity  for  work.  In  evaluating  the 
intensity  and  persistence  of  your 
symptoms,  we  consider  all  of  the 
available  evidence,  including  your 
medical  history,  the  medical  signs  and 
laboratory  findings,  and  statements  from 
you,  your  treating  or  examining 
physician  or  psychologist,  or  other 
persons  about  how  your  symptoms 
affect  you.  We  also  consider  the  medical 
opinions  of  your  treating  source  and 
other  medical  opinions  as  explained  in 
9  416.927,  Paragraphs  (c)(2)  through 
(c)(4)  of  this  section  explain  further  how 
we  evaluate  the  intensity  and 
persistence  of  your  symptoms  and  how 
we  determine  the  extent  to  which  your 
symptoms  limit  your  capacity  for  work 
(or  if  you  are  a  child,  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner],  when  the  medical  signs  or 
laboratory  findings  show  that  you  have 
a  medically  determinable  impairment(s] 
that  could  reasonably  be  expected  to 
produce  your  symptoms,  such  as  pain. 

(2)  Consideration  of  objective  medical 
evidence.  Objective  medical  evidence  is 
evidence  obtained  from  the  application 
of  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques,  such 
as  evidence  of  reduced  joint  motion, 
muscle  spasm,  sensory  deficit  or  motor 
disruption.  Objective  medical  evidence 
of  this  type  is  a  useful  indicator  to  assist 
us  in  making  reasonable  conclusions 
about  the  intensity  and  persistence  of 
your  symptoms  and  the  effect  those 
symptoms,  such  as  pain,  may  have  on 
your  ability  to  work.  We  must  always 
attempt  to  obtain  objective  medical 
evidence  and,  when  it  is  obtained,  we 
will  consider  it  in  reaching  a  conclusion 
as  to  whether  you  are  disabled. 
However,  we  will  not  reject  your 
statements  about  the  intensity  and 
persistence  of  your  pain  or  other 
symptoms  or  about  the  effect  your 
symptoms  have  on  your  ability  to  work 
(or  if  you  are  a  child,  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner)  solely  because  the  available 
objective  medical  evidence  does  not 
substantiate  your  statements. 

(3)  Consideration  of  other  evidence. 
Since  symptoms  sometimes  suggest  a 
greater  severity  of  impairment  than  can 
be  shown  by  objective  medical  evidence 
alone,  we  will  carefully  consider  any 
other  information  you  may  submit  about 
your  symptoms.  The  information  that 
you,  your  treating  or  examining 
physician  or  psychologist,  or  other 
persons  provide  about  your  pain  or 
other  symptoms  (e.g.,  what  may 
precipitate  or  aggravate  your  symptoms, 
what  medications,  treatments  or  other 
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methods  you  use  to  alleviate  them,  and 
how  the  sjrmptoms  may  affect  your 
pattern  of  daily  living)  is  also  an 
important  indicator  of  the  intensity  and 
persistence  of  your  symptoms.  Because 
symptoms,  such  as  pain,  are  subjective 
and  difficult  to  quantify,  any  symptom- 
related  functional  limitations  and 
restrictions  which  you,  your  treating  or 
examining  physician  or  psychologist,  or 
other  persons  report,  which  can 
reasonably  be  accepted  as  consistent 
with  the  objective  medical  evidence  and 
other  evidence,  will  be  taken  into 
account  as  explained  in  paragraph  (c)(4] 
of  this  section  in  reaching  a  conclusion 
as  to  whether  you  are  disabled.  We  will 
consider  all  of  the  evidence  presented, 
including  information  about  your  prior 
work  record,  your  statements  about  your 
symptoms,  evidence  submitted  by  your 
treating,  examining  or  consulting 
physician  or  psychologist,  and 
observations  by  our  employees  and 
other  persons.  If  you  are  a  child,  we  will 
also  consider  all  of  the  evidence 
presented,  including  evidence  submitted 
by  your  treating,  examining  or 
consulting  physician  or  psychologist, 
information  from  educational  agencies 
and  personnel,  statements  ^om  parents 
and  other  relatives,  and  evidence 
submitted  by  social  welfare  agencies, 
therapists,  and  other  practitioners. 
Section  416.927  explains  in  detail  how 
we  consider  and  weigh  treating  source 
and  other  medical  opinions  about  the 
nature  and  severity  of  your 
impairment(s]  and  any  related 
symptoms,  such  as  pain.  Factors 
relevant  to  your  symptoms,  such  as 
pain,  which  we  will  consider  include: 

(i)  Your  daily  activities; 

(ii)  The  location,  duration,  frequency, 
and  intensity  of  your  pain  or  other 
symptoms; 

(iii)  Precipitating  and  aggravating 
factors; 

(iv)  The  type,  dosage,  effectiveness, 
and  side  effects  of  any  medication  you 
take  or  have  taken  to  alleviate  your  pain 
or  other  symptoms; 

(v)  Treatment,  other  than  medication, 
you  receive  or  have  received  for  relief  of 
your  pain  or  other  symptoms: 

(vi)  Any  measures  you  use  or  have 
used  to  relieve  jrour  pain  or  other 
symptoms  (e^.  lying  flat  on  your  back. 
standing  for  13  to  20  minutes  every  hour, 
sleeping  on  a  board,  etc.);  and 

(vit)  Other  factors  concerning  your 
functional  limitations  and  restrictions 
due  to  pain  or  other  symptoms. 

(4)  How  we  determine  the  extent  to 
which  symptoms,  such  as  pain,  affect 
your  capacity  to  perform  txisic  work 
activities  (or  to  function  in  an  age- 
appropriate  manner).  In  determining  the 
extent  to  which  your  symptoms,  such  as 


pain,  affect  your  capacity  to  perform 
basic  work  activities  (or  if  you  are  a 
child,  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner),  we  consider  all  of 
the  available  evidence  described  in 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section.  We  will  consider  your 
statements  about  the  intensity, 
persistence,  and  bmiting  effects  of  your 
symptoms,  and  we  will  evaluate  your 
statements  in  relation  to  the  objective 
medical  evidence  and  other  evidence,  in 
reaching  a  conclusion  as  to  whether  you 
are  disabled.  We  will  consider  whether 
there  are  any  inconsistencies  in  the 
evidence  and  the  extent  to  which  there 
are  any  conflicts  between  your 
statements  and  the  rest  of  the  evidence, 
including  your  medical  history,  the 
medical  signs  and  laboratory  fmdings, 
and  statements  by  your  treating  or 
examining  physician  or  psychologist  or 
other  persons  about  how  your  symptoms 
affect  you.  Your  symptoms,  including 
pain,  will  be  determined  to  diminish 
your  capacity  for  basic  work  activities 
(or  if  you  are  a  child,  age-appropriate 
activities)  to  the  extent  that  your  alleged 
functional  limitations  and  restrictions 
due  to  symptoms,  such  as  paixu  can 
reasonably  be  accepted  as  consistent 
with  the  objective  medical  evidence  and 
other  evidence. 

(d)  Consideration  of  symptoms  in  the 
disability  determination  process.  We 
follow  a  set  order  of  steps  to  determine 
whether  you  are  disabled.  If  you  are  not 
doing  substantial  gainful  activity,  we 
consider  your  symptoms,  such  as  pain, 
to  evaluate  whether  you  have  a  severe 
physical  or  mental  impairment(s),  and  at 
each  of  the  remaining  steps  in  the 
process.  Sections  416.920  and  416.920a 
(for  adults)  and  416.924  (for  children) 
explain  this  process  in  detail  We  also 
consider  your  symptoms,  such  as  pain, 
at  the  appropriate  steps  in  our  review 
when  we  consider  whether  your 
disability  continues.  The  procedure  we 
follow  in  reviewing  whether  your 
disability  continues  is  explained  in 
S  416.994  (for  adults)  and  J  416.994a  (for 
children). 

(1)  Need  to  establish  a  severe 
medically  determinable  impairment(s). 
Your  symptoms,  such  as  pain,  fatigue, 
shortness  of  breath,  weakness,  or 
nervousness,  are  considered  in  making  a 
determination  as  to  whether  your 
impairment  or  combination  of 
impairment(s)  is  severe.  (See 

S  4ia920(c)  for  adults  and  9  41S.924(d) 
for  children.) 

(2)  Decision  whether  the  Listing  of 
Impairments  is  met  Some  listed 
impairment(s)  include  symptoms,  sudi 
as  pain,  as  criteria.  Section  416.92S(f) 
explains  how  we  consider  your 


symptoms  when  your  symptoms  are 
included  as  criteria  for  a  listed 
impairment. 

(3)  Decision  whether  the  Listing  of 
Impairments  is  equaled  If  your 
impairment  is  not  the  same  as  a  listed 
impairment,  we  must  determine  whether 
your  impairment(s)  is  medically 
equivalent  to  a  listed  impairment. 
Sections  416.926  and  416.926a  explain 
how  we  make  this  determination.  Under 
II  416.926(b)  and  416.926a(b)  (1)  and  (2). 
we  will  consider  equivalence  based  on 
medical  evidence  only.  In  considering 
whether  your  symptoms,  signs,  and 
laboratory  findings  are  medically  equal 
to  the  symptoms,  signs,  and  laboratory 
findings  of  a  listed  impairment,  we  will 
look  to  see  whether  your  symptoms, 
signs,  and  laboratory  findings  are  at 
least  equal  in  severity  to  the  listed 
criteria.  However,  we  will  not  substitute 
your  allegations  of  pain  or  other 
symptoms  for  a  missing  or  deficient  sign 
or  laboratory  finding  to  raise  the 
severity  of  your  impainnent(s)  to  that  of 
a  listed  impairment.  (If  you  are  a  child 
and  we  cannot  find  equivalence  based 
on  medical  evidence  only,  we  will 
consider  pain  and  other  symptoms 
under  S  416.92ea(b)(3]  in  determining 
whether  you  have  an  impairment(s)  that 
results  in  overall  functional  limitations 
that  are  the  same  as  the  disabling 
functional  consequences  of  a  listed 
impairment.)  Regardless  of  whether  you 
are  an  adult  or  a  child,  if  the  symptoms, 
signs,  and  laboratory  findings  of  your 
impairment(8)  are  equivalent  in  severity 
to  those  of  a  listed  impairment,  we  will 
find  you  disabled  (If  you  are  a  child  and 
your  impairment(8)  is  equivalent  in 
severity  to  a  listed  impairment  under  the 
rules  in  S  416.926a(b)(3),  we  also  will 
find  you  disabled.)  If  they  are  not,  we 
will  consider  the  impact  of  your 
symptoms  on  your  residual  functional 
capacity  if  you  are  an  adult  or.  if  you  are 
a  child,  on  your  ability  to  function  in  an 
age-appropriate  manner.  (See  paragraph 
(d)(4)  of  this  section.) 

(4)  Impact  of  symptoms  (including 
pain)  on  residual  functional  capacity  or 
individualized  functional  assessment.  If 
you  have  a  medically  determinable 
severe  physical  or  mental  impairment(s), 
but  your  impeirment(s)  does  not  meet  or 
equal  an  impairment  listed  in  Appendix 
1  of  subpart  P  of  part  404  of  this  chapter. 
we  will  consider  the  impact  of  your 
impairment(s)  and  any  related 
symptoms,  inchiding  pain,  on  your 
residual  functional  capacity,  or  if  you 
are  a  child,  on  your  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  (See  H  41&M5  and  416.n24a 
through  416i>24d.) 


Federal  Register  /  Vol.  56.  No.  220  /  Thursday.  November  14.  1991  /  Rules  and  Regulations     57947 


5.  Section  416.945  is  revised  to  read  as 
follows: 

S416.MS    Your  residual  functional 
capacity. 

(a)  General.  Your  impairment(8},  and 
any  related  symptoms,  such  as  pain, 
may  cause  physical  and  mental 
limitations  that  affect  what  you  can  do 
in  a  work  setting.  Your  residual 
functional  capacity  is  what  you  can  still 
do  despite  your  limitations.  If  you  have 
more  than  one  impairment,  we  will 
consider  all  of  your  impairment(s)  of 
which  we  are  aware.  We  will  consider    • 
your  ability  to  meet  certain  demands  of 
jobs,  such  as  physical  demands,  mental 
demands,  sensory  requirements,  and 
other  functions,  as  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section.  Residual  functional  capacity  is 
an  assessment  based  upon  all  of  the 
relevant  evidence.  It  may  include 
descriptions  (even  your  own)  of 
limitations  that  go  beyond  the 
symptoms,  such  as  pain,  that  are 
important  in  the  diagnosis  and  treatment 
of  your  medical  condition.  Observations 
by  your  treating  or  examining 
physicians  or  psychologists,  your  family, 
neighbors,  friends,  or  other  persons,  of 
your  limitations,  in  addition  to  those 
observations  usually  made  during 
formal  medical  examinations,  may  also 
be  used.  These  descriptions  and 
observations,  when  used,  must  be 
considered  along  with  your  medical 
records  to  enable  us  to  decide  to  what 
extent  your  impairment(s)  keeps  you 
from  performing  particular  work 
activities.  This  assessment  of  your 
remaining  capacity  for  work  is  not  a 
decision  on  whether  you  are  disabled, 
but  is  used  as  the  basis  for  determining 
the  particular  types  of  work  you  may  be 
able  to  do  despite  your  impairment(s). 
Then,  using  the  guidelines  in  SS  416.960 
through  416.969a,  your  vocational 
background  is  considered  along  with 
your  residual  functional  capacity  in 

•  arriving  at  a  disability  determination  or 
decision.  In  deciding  whether  your 
disability  continues  or  ends,  the  residual 
functional  capacity  assessment  may 
also  be  used  to  determine  whether  any 
medical  improvement  you  have 
experienced  is  related  to  your  ability  to 
work  as  discussed  in  S  416.994. 

(b)  Physical  abilities.  When  we 
assess  your  physical  abilities,  we  first 
assess  the  nature  and  extent  of  your 
physical  limitations  and  then  determine 
your  residual  functional  capacity  for 
work  activity  on  a  regular  and 
continuing  basis.  A  limited  ability  to 
perform  certain  physical  demands  of 
work  activity,  such  as  sitting,  standing, 
walking,  lifting,  carrying,  pushing, 
pulling,  or  other  physical  functions 


(including  manipulative  or  postural 
functions,  such  as  reaching,  handling, 
stooping  or  crouching),  may  reduce  your 
ability  to  do  past  work  and  other  work. 

(c)  Mental  abilities.  When  we  assess 
your  mental  abilities,  we  first  assess  the 
nature  and  extent  of  your  mental 
limitations  and  restrictions  and  then 
determine  your  residual  functional 
capacity  for  work  activity  on  a  regular 
and  continuing  basis.  A  limited  ability  to 
carry  out  certain  mental  activities,  such 
as  limitations  in  understanding, 
remembering,  and  carrying  out 
instructions,  and  in  responding 
appropriately  to  supervision,  coworkers, 
and  work  pressures  in  a  work  setting, 
may  reduce  your  ability  to  do  past  work 
and  other  work, . 

(d)  Other  abilities  affected  by 
impairrtient(8).  Some  medically 
determinable  impairment(8),  such  as 
skin  impairment(s),  epilepsy, 
impairment(s)  of  vision,  hearing  or  other 
senses,  and  impairment(s)  which  impose 
environmental  restrictions,  may  cause 
limitations  and  restrictions  which  affect 
other  work-related  abilities.  If  you  have 
this  type  of  impairment(s).  we  consider 
any  resulting  limitations  and  restrictions 
which  may  reduce  your  ability  to  do 
past  work  and  other  work  in  deciding 
your  residual  functional  capacity. 

(e)  Total  limiting  effects.  When  you 
have  a  severe  impairment(s),  but  your 
symptoms,  signs,  and  laboratory 
findings  do  not  meet  or  equal  those  of  a 
listed  impairment  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter,  we 
will  consider  the  limiting  effects  of  all 
your  impairment(8),  even  those  that  are 
not  severe,  in  determining  your  residual 
functional  capacity.  Pain  or  other 
symptoms  may  cause  a  limitation  of 
function  beyond  that  which  can  be 
determined  on  the  basis  of  the 
anatomical,  physiological  or 
psychological  abnormalities  considered 
alone;  e.g.,  someone  with  a  low  back 
disorder  may  be  fully  capable  of  the 
physical  demands  consistent  with  those 
of  sustained  medium  wprk  activity,  but 
another  person  with  the  same  disorder, 
because  of  pain,  may  not  be  capable  of 
more  than  the  physical  demands 
consistent  with  those  of  light  work 
activity  on  a  sustained  basis.  In 
assessing  the  total  limiting  effects  of 
your  impairment(8)  and  any  related 
symptoms,  we  will  consider  all  of  the 
medical  and  nonmedical  evidence, 
including  the  information  described  in 

S  416.929(c). 

6.  A  new  {  416.969a  is  added  to  read 
as  follows: 


S  416.969a    Exertional  and  nonexertlonal 


(a)  General.  Your  imp8trment(s)  and 
related  symptoms,  such  as  pain,  may 
cause  limitations  of  function  or 
restrictions  which  limit  your  ability  to 
meet  certain  demands  of  jobs.  These 
limitations  may  be  exertional, 
nonexertional,  or  a  combination  of  both. 
Limitations  are  classified  as  exertional  if 
they  affect  your  ability  to  meet  the 
strength  demands  of  jobs.  The 
classification  of  a  limitation  as 
exertional  is  related  to  the  United  States 
Department  of  Labor's  classification  of 
jobs  by  various  exertional  levels 
(sedentary,  light,  medium,  heavy,  and 
very  heavy)  in  terms  of  the  strength 
demands  for  sitting,  standing,  walking, 
lifting,  carrying,  pushing,  and  pulling. 
Sections  416.967  and  416.989  explain 
how  we  use  the  classification  of  jobs  by 
exertional  levels  (strength  demands) 
which  is  contained  in  the  Dictionary  of 
Occupational  Titles  published  by  the 
Department  of  Labor,  to  determine  the 
exertional  requirements  of  work  which 
exists  in  the  national  economy. 
Limitations  or  restrictions  which  affect 
your  ability  to  meet  the  demands  of  jobs 
other  than  the  strength  demands,  that  is. 
demands  other  than  sitting,  standing, 
walking,  lifting,  carrying,  pushing  or 
pulling,  are  considered  nonexertional. 
Sections  416.920(f)  and  416.994(b)(S)(viiiJ 
explain  that  if  you  can  no  longer  do  your 
past  relevant  work  because  of  a  severe 
medically  determinable  impairment(8), 
we  must  determine  whether  your 
impainnent(s),  when  considered  along 
with  your  age,  education,  and  work 
experience,  prevents  you  from  doing  any 
other  work  which  exists  in  the  national 
economy  in  order  to  decide  whether  you 
are  disabled  (S  416.920(fj)  or  continue  to 
be  disabled  (S  416.994(b)(5)(viii)). 
Paragraphs  (b),  (c),  and  (d)  of  this 
section  explain  how  we  apply  the 
medical-vocational  guidelines  in 
appendix  2  of  subpart  P  of  part  404  of 
this  chapter  in  making  this 
determination,  depending  on  whether 
the  limitations  or  restrictions  imposed 
by  your  impairment(8)  and  related 
symptoms,  such  as  pain,  are  exertional, 
nonexertional.  or  a  combination  of  both. 

(b)  Exertional  limitations.  When  the 
limitations  and  restrictions  imposed  by 
your  impairment(s]  and  related 
symptoms,  such  as  pain,  affect  only  your 
ability  to  meet  the  strength  demands  of 
jobs  (sitting,  standing,  walking,  lifting, 
carrying,  pushing,  and  pulling),  we 
consider  that  you  have  only  exertional 
limitations.  When  your  impairment(s) 
and  related  symptoms  only  impose 
exertional  limitations  and  your  specific 
vocational  profile  is  listed  in  a  rule 


57948     Federal  Register  /  Vol.  56.  No.  220  /  Thursday.  November  14.  1991  /  Rules  and  Regulations 


contained  in  Appendix  2.  we  will 
directly  apply  that  rule  to  decide 
whether  you  are  disabled. 

(c)  Nonexertional  limitations.  (1) 
When  the  limitations  and  restrictions 
imposed  by  your  impairment(8)  and 
related  symptoms,  such  as  paia  affect 
only  your  ability  to  meet  the  demands  of 
jobs  other  than  the  strength  demands, 
we  consider  that  you  have  only 
nonexertional  limitations  or  restrictions. 
Some  examples  of  nonexertional 
hmitations  or  restrictions  include  the 
following: 

(i)  You  have  difTiculty  functioning 
because  you  are  nervous,  anxious,  or 
depressed: 

(ii)  You  have  difficulty  maintaining 
attention  or  concentrating: 

(iii)  You  have  difTiculty  understanding 
or  remembering  detailed  instructions; 

(iv)  You  have  difficulty  in  seeing  or 
hearing; 


(v)  You  have  difficulty  tolerating  some 
physical  feature(s)  of  certain  work 
settings,  e.g.,  you  cannot  tolerate  dust  or 
fumes;  or 

(vi)  You  have  difficulty  performing  the 
manipulative  or  postural  functions  of 
some  work  such  as  reaching,  handling, 
stooping,  climbing,  crawling,  or 
crouching. 

(2]  If  your  impairment(s)  and  related 
symptoms,  such  as  pain,  only  affect  your 
ability  to  perform  the  nonexertional 
aspects  of  work-related  activities,  the 
rules  in  appendix  2  do  not  direct  factual 
conclusions  of  disabled  or  not  disabled. 
The  determination  as  to  whether 
disability  exists  will  be  based  on  the 
principles  in  the  appropriate  sections  of 
the  regulations,  giving  consideration  to 
the  rules  for  specific  case  situations  in 
appendix  2. 

(d)  Combined  exertional  and 
nonexertional  limitations.  When  the 


limitations  and  restrictions  imposed  by 
your  impairment(s)  and  related 
symptoms,  such  as  pain,  affect  your 
ability  to  meet  both  the  strength  and 
demands  of  jobs  other  than  the  strength 
demands,  we  consider  that  you  have  a 
combination  of  exertional  and 
nonexertional  limitations  or  restrictions. 
If  your  impairment(8]  and  related 
symptoms,  such  as  pain,  affect  your 
ability  to  meet  both  the  strength  and 
demands  of  jobs  other  than  the  strength 
demands,  we  will  not  directly  apply  the 
rules  in  appendix  2  unless  there  is  a  rule 
that  directs  a  conclusion  that  you  are 
disabled  based  upon  your  strength 
limitations;  otherwise  the  rules  provide 
a  framework  to  guide  our  decision. 

(FR  Doc.  91-27079  Filed  11-13-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Research  Service 
7  CFR  Part  3200 

National  Competitive  Research 
Initiative  Grants  Program; 
Administrative  Provisions 

AOENCv:  Cooperative  State  Research 

Service.  USDA. 

action:  Final  rule;  amendment. 

summary:  This  Hnal  rule  amends  the 
Cooperative  State  Research  Service 
(CSRS)  regulations  relating  to  the 
administration  of  the  Competitive 
Research  Grants  Program  that  prescribe 
the  procedures  to  be  followed  annually 
in  the  solicitation  of  competitive  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  competitive 
research  grants  under  this  program.  This 
rule  amends  those  regulations  by  . 
changing  references  from  the 
Competitive  Research  Grants  Program 
to  the  National  Competitive  Research 
Initiative  Grants  Program:  by  accounting 
for  the  additional  categories  of 
competitive  grants  added  by  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990:  by  providing  CSRS  the 
option  of  selecting  different  proposal 
evaluation  criteria  for  specific  program 
areas  and/or  types  of  grant  projects  for 
proper  evaluation  of  proposals:  by 
providing  CSRS  the  option  of  selecting 
various  means  of  publishing  program 
solicitations:  by  indicating  that  the 
format  for  grant  proposals  applies 
unless  otherwise  stated  in  the  program 
solicitation:  by  adding  references  to 
applicable  regulations  that  have  been 
implemented  since  these  provisions 
were  established,  and  by  making  a  few 
additional  changes. 
EFFECTIVE  DATE:  November  14. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  J.  Pacovsky,  Director.  Awards 
Management  Division,  Office  of  Grants 
and  Program  Systems.  Cooperative  State 
Research  Service.  U.S.  Department  of 
Agriculture,  room  32Z  Aerospace 
Center.  Washington.  DC  20250-2200. 
Telephone:  (202)  401-5024. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

The  Office  of  Management  and  Budget 
has  previously  approved  the  information 
collection  requirements  contained  in  the 
current  regulations  at  7  CFR  part  3200 
under  the  provisions  of  44  U.S.C.  chapter 
35  and  OMB  Document  No.  0524-0022 
has  been  assigned.  The  information 
collection  requirements  of  the  final  rule 
at  7  CFR  part  3200  have  been  submitted 
to  the  Office  of  Management  and  Budget 


for  review  and  approval  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  The  public  reporting  burden  for  the 
information  collections  contained  in 
these  regulations  is  estimated  to  vary 
from  Ms  hour  to  3  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM.  room  404-W. 
Washington.  DC  20250;  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (OMB  Document  No. 
0524-0022).  Washington.  DC  20503. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291.  and  it  has  been 
determined  that  it  is  not  a  major  rule 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governmental 
agencies,  or  geographical  regions.  It  will 
not  have  a  significant  economic  impact 
on  competitive  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
addition,  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibihty  Act,  Public  Law  No.  96-534  (5 
U.S.C.  601  et.  seq.). 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 

Environmental  Impact  Statement 

This  regulation  does  not  significantly 
affect  the  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  (42  U.S.C.  4321  et  seq] 

Catalog  of  Federal  Domestic  Assistance 

The  National  Competitive  Research 
Initiative  Grants  Program,  formerly  the 
Competitive  Research  Grants  Program, 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.206. 
For  reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  part  3015. 
subpart  V  (48  FR  29115,  June  24. 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 


intergovernmental  consultation  with 
State  and  local  officials. 

Background  and  Purpose 

Under  the  authority  of  seqtion  2(b)  of 
the  Act  of  August  4, 1965,  as  amended 
by  section  1615  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(FACT  Act)  (7  U.S.C.  450i(b)).  the 
Secretary  of  Agriculture  is  authorized  to 
make  competitive  grants  for  research  to 
facilitate  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States  to  State  agricultural 
experiment  stations,  all  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals.  Section  2(b),  as 
amended,  also  authorizes  the  Secretary 
of  Agriculture  to  make  a  variety  of 
competitive  grants  to  improve  research 
capabilities  in  the  agricultural,  food,  and 
environmental  sciences.  7  CFR 
2.107(a)(3)  delegates  this  authority  to  the 
Administrator  of  CSRS. 

In  the  past,  a  Notice  was  published  in 
the  Federal  Register  annually 
announcing  the  availability  of  funds  for 
competitive  research  grants  and 
soliciting  proposals.  In  addition,  the 
Notice  set  forth  the  procedures  and 
criteria  for  the  evaluation  of  proposals 
and  procedures  and  conditions  relating 
to  the  award  and  administration  of 
these  grants.  On  February  13, 1984,  the 
Department  published  a  Final  Rule  in 
the  Federal  Register  (49  FR  5570),  which 
established  and  codified  such 
procedures,  criteria,  and  conditions  to 
be  employed  annually.  It  standardized 
the  rules  applicable  to  the 
administration  of  the  Competitive 
Research  Grants  Program  and 
eliminated  the  need  to  republish  them 
annually.  On  August  19, 1991,  the 
Department  published  a  Notice  in  the 
Federal  Register  (56  FR  41190)  proposing 
the  amendment  of  this  rule  and  inviting 
comments  from  interested  individuals 
and  organizations.  Written  comments 
were  requested  by  September  18, 1991. 
During  the  comment  period,  nine 
responses  were  received.  Comments 
suggest  revisions,  additions,  or 
clarifications  to  the  proposed  rule.  No 
commentators  opposed  the  proposed 
rulemaking. 

Discussion  of  Comments 

Section  3200.1    Applicability  of 
Regulations  .    j. 

One  respondent  noted  that  the  - 
proposed  rule  did  not  include  a 
reference  to  multidisciplinary  team 
research  %vith  the  eventual  goal  of 
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technology  transfer.  Section  2(b)  of  the 
Act  of  August  4. 1965.  as  amended, 
authorizes  funds  for  this  purpose.  CSRS 
acknowledges  this  oversight  and  has 
included  a  reference  to  this  type  of 
research  in  S  3200.1(a)  of  the  rule. 

One  respondent  suggested  that  the 
rule  address  how  priorities  are 
determined  under  this  program.  CSRS 
agrees  with  this  suggestion  and  has 
expanded  the  discussion  in  S  3200.1(a) 
regarding  input  from  various  sources  in 
determining  program  priorities. 

Several  comments  were  received 
suggesting  a  wider  dispersion  of  the 
sohcitation  of  appUcations.  CSRS  is  of 
the  opinion  that  the  methodology  in  the 
proposed  rule  for  notifying  the  public  of 
the  availability  of  grant  funds  is 
sufficient:  therefore,  no  change  in  the 
rule  has  been  made  in  this  regard. 

Several  comments  were  received 
suggesting  that  the  listing  of  purposes  of 
agricultural  research  and  extension 
found  in  section  1402  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977,  as  amended 
by  section  1802  of  the  FACT  Act  (1977 
Act),  should  be  mentioned  or  contained 
in  the  rule.  CSRS  agrees  with  these 
comments  and  has  added  the  relevance 
of  an  application  to  one  or  more  of  such 
purposes  as  part  of  an  evaluation  factor 
in  S  3200.15  of  the  final  rule.  In  addition. 
CSRS  will  reflect  the  purposes,  as 
appropriate,  in  the  annual  solicitation 
for  applications. 

Section  3200.2    Definitions 

Several  comments  were  received 
regarding  the  lack  of  definitions  for 
certain  terms  contained  in  the  proposed 
rule,  such  as  "individuals  who  are 
beginning  their  research  careers"  and 
"mission-linked  research."  CSRS 
chooses  not  to  define  such  terms  in  the 
rule,  but  will  define  them  in  the  annual 
solicitation  of  applications  so  that  CSRS 
may  construct  definitions  responsive  to 
changing  programmatic  needs. 

Multiple  comments  were  received 
regarding  the  need  to  include  in  the 
evaluation  process  individuals  capable 
of  evaluating  applications  based  on 
relevance  to  the  research  purposes 
contained  in  section  1402  of  the  1977  Act 
or  other  factors.  In  this  regard.  CSRS  has 
amended  8  3200.2  of  the  rule  to  redefine 
the  terms  "peer  review  group"  and  "ad 
hoc  reviewers"  to  include  relevance  to 
one  or  more  of  the  research  purposes. 

One  respondent  recommended  that 
serious  consideration  be  given  to  the 
development  of  a  separate  review 
process  for  "relevance"  to  U.S. 
ag^culture.  CSRS  is  of  the  opinion  that 
this  is  unnecessary  given  that  the 
evaluation  of  relevance  to  U.S. 


agriculture  is  part  of  the  peer  review 
process. 

Section  3200.4    How  to  Apply  for  a 
Grant 

One  respondent  observed  that,  in 
§  3200.4(c)(3)  of  the  proposed  rule,  a  15- 
page  maximum  was  placed  on  the 
"Project  Description,"  which,  as  written, 
included  only  the  "Introduction"  and 
"Progress  Report"  as  subsections.  The 
proposed  rule  was  incorrectly 
numbered.  The  numbering  has  been 
corrected  in  the  final  rule  to  reflect  that 
the  "Project  Description"  found  at    . 
S  3200.4(c)(3)  is  comprised  of  the 
following  four  subsections:  (i) 
InU-oduction,  (ii)  Progress  Report,  (iii) 
Rationale  and  Significance,  and  (iv) 
Experimental  Plan.  It  should  be  noted 
that  the  15-page  limitation  applies  to 
S  3200.4(3)(c)  as  a  whole.  The  remainder 
of  S  3200.4  has  been  renumbered 
accordingly. 

Multiple  comments  were  received 
recommending  that  sustainability  be 
addressed  by  applicants  in  the  "Project 
Description"  and  "Rationale  and 
Significance"  sections  of  applications. 
CSRS  agrees  with  this  recommendation 
and  has  amended  S  3200.4(c)(2)(iii)  and 
the  renumbered  S  3200.4(c)(3)(iii)  of  the 
rule  accordingly. 

One  respondent  recommended  that 
potential  applicants  should  be  directed 
to  describe  how  the  results  of  the 
proposed  project  may  be  transferred  to 
onfarm  or  inmarket  practice.  CSRS 
agrees  that  technology  transfer  should 
be  addressed  in  the  experimental  plan 
where  appropriate  and  has  amended  the 
renumbered  8  3200.4(c)(3)(iv)  of  the  rule 
accordingly. 

Several  respondents  recommended 
that  the  curriculum  vitae  of  investigators 
also  include  evidence  of  direct  service 
to  farmers,  involvement  in  extension- 
type  activities,  etc.  CSRS  is  of  the 
opinion  that  the  description  of  the 
requirements  for  the  curriculum  vitae 
found  at  the  renumbered 
8  3200.4(c)(7)(ii)  of  the  rule  clearly 
allows  the  investigator  to  discuss  all 
activities  pertinent  to  the  project, 
including  the  items  identified  by  the 
respondents;  therefore,  the  rule  is 
unchanged  in  this  regard. 

Several  respondents  recommended 
that  applicants  be  required  to  list  all 
publications,  regardless  of  the  type  of 
journal  in  which  they  appear.  CSRS 
agrees  that  all  relevant  publications  may 
be  included  and  has  amended  the 
renumbered  8  3200.4(c)(7)(iii)  of  the  rule 
accordingly. 


Section  3200.11    Composition  of  Peer  ' 
Review  Croups 

Several  respondents  suggested  that 
the  composition  of  peer  review  groups 
be  expanded  to  include  reviewers  who 
are  able  to  assess  the  relevance  of  the 
proposed  research  to  the  fulfillment  of 
the  research  purposes  contained  in 
section  1402  of  the  1977  Act  and  to 
other  purposes,  in  addition  to  reviewers 
from  relevant  technical  and  scientific 
fields.  CSRS  agrees  with  this  concept 
and  asserts  that,  by  expanding  the 
selection  criteria  for  composition  of  peer 
review  groups  in  8  3200.11(a)(1)  to 
include  relevant  experience  and 
relevant  activities,  the  respondents' 
suggestion  will  be  incorporated.  The  rule 
is  amended  accordingly. 

Several  respondents  suggested  that  a 
separate  peer  review  group  be 
assembled  for  review  of 
multidisciplinary  applications  or  that        I 
peer  review  groups  be  expanded  to  i 

include  individuals  with 
multidisciplinary  knowledge.  CSRS  is  of 
the  opinion  that  the  current  rule 
adequately  allows  for  the  identification 
and  selection  of  peer  reviewers  with 
multidisciplinary  backgrounds.  Further, 
the  composition  of  each  panel  will 
reflect  a  broad  range  of 
multidisciplinary  backgrounds,  thus 
facilitating  the  review  of  applications  of 
all  types.  In  addition,  when  each 
application  is  reviewed,  written  reviews 
will  be  solicited  fit)m  o(//k>c  reviewers; 
thus,  bringing  to  bear  the  broadest  range 
of  disciplines. 

Section  3200.14    Proposal  Review 

One  respondent  suggested  that  the 
rule  address  how  the  allocation  of  funds 
for  research  categories  authorized  by 
section  2(b)  of  the  Act  of  August  4, 1965. 
as  amended,  will  be  accomplished.  To 
retain  maximum  flexibility  in  the 
methodology  used  to  annually  allocate 
funds  to  categories.  CSRS  will  not 
publish  a  methodology  in  the  rule. 
However,  CSRS  will  observe  the 
percentage  requirements  contained  in 
section  2(b)(10)  of  the  Act  of  August  4, 
1965,  as  amended. 

Section  3200.15    Evaluation  Factors 

Multiple  respondents  suggested  that 
evaluation  factors  be  expanded  to 
include  an  assessment  of  the  relevance 
of  the  research  to  the  purposes  of 
agricultural  research  and  extension,  as 
described  in  section  1402  of  the  1977 
Act  and  to  sustainable  agriculture. 
CSRS  agrees.  Accordingly,  CSRS  has 
amended  8  3200.15  by  expanding  the 
evaluation  factors  to  reflect  an  emphasis 
on  sustainability  and  to  emphasize 
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relersace  of  a  profcct  to  on*  or  more  of 

the  purposes  referred  to  above 

One  respondent  su^egted  that  the 
evaluation  criteria  include  the 
probability  of  tuccessful  application  of 
knowledge  and  the  transfer  of 
technology  to  the  user.  CSRS  has  taken 
this  into  account  in  I  3200.15{c}.  as 
amended  above,  and  therefore,  no 
further  changes  are  necessary. 

Several  respondents  suggested  diat  a 
separate  set  of  evahtation  factors  be 
established  for  mission-linked  or 
multidisciplinary  research.  CSRS 
maintains  that  the  evalnatioo  factors,  as 
amended,  may  be  applied  to  all  types  of 
research  applications,  and  that 
additional  evaluation  factors  for  this 
purpose  are  unnecessary. 

Several  respondents  suggested  that 
the  evaluation  factors  be  rewritten  to 
include  the  phrase  "enhance  the  quality 
of  life  for  farmers  and  society  as  a 
whole"  that  was  used  to  define  further 
sustainable  agriculture  systems  in  the 
floor  debate  on  the  FACT  Act  The 
research  purposes  stated  in  section  1402 
of  the  1977  Act.  have  been  added  to 
§  320aiS  of  the  rule.  CSRS  asserU  that 
the  addition  of  the  above  referenced 
purposes  will  adequately  address  this 
concern. 

General  Commaiito 

One  respondent  recomisended  that  1- 
4%  of  funds  from  each  component  of  the 
National  Competitive  Research 
Initiative  Grant  program  be  set  aside  to 
support  technology  assessment  relevant 
to  each  of  the  components.  CSRS  agrees 
that  technok^  assessment  is  an 
important  activity.  When  appropriate. 
CSRS  will  include  technology 
assessment  as  a  research  area  within 
specific  programs. 

One  respondent  recommended  that 
the  comment  period  for  the  proposed 
rule  be  extended.  CSRS  is  unable  to 
comply  with  this  request  because 
delaying  the  publication  of  the  final  rule 
would  seriously  jeopardize  the 
management  and  orderly  processing  of 
applications  for  funding  in  this  fiscal 
year. 

CSRS  also  has  made  a  few  additional 
changes  to  the  proposed  rule  pnbHshed 
in  the  Federal  Register  on  August  19, 
1991.  These  changes  are  of  a  ciah^ing 
or  clerical  nature. 

List  of  Subjects  in  7  CFR  Part  3200 

Grant  programs — a^icvlture.  Grants 
administration. 

For  the  reasons  set  out  in  the 
preamble,  title  7,  chapter  XXXII,  part 
3200  of  the  Code  of  Federal  Regulations 
is  revised  to  read  as  foffows: 


CHAPTEIl  XXSM-OFFICE  OF  GRANTS  AND 
PROGRAM  SYSTEMS 

PART  32eO-NATIOMAL  COMPETITIVE 
RESEARCH  INITIATIVE  GRANTS 
PROGRAM 


Sufepwt 

3200.1  AppKcabiiity  of  regaktkms. 

3200.2  DeQnitiom. 

32003    Ehgibtlitx  reqainsnents. 

3200.4  How  to  apply  for  a  grant 

3200.5  Evaluation  and  disposition  of 
applications. 

320O.e    Grant  awards. 

3200.7  Use  of  funds;  changes. 

3200.8  Other  Federal  statutes  and 
regulatioBS  that  apply. 

3200.9  Other  canditiMis. 


Subpart  B— Sclwiimc  Pmm  R«\4aw  o( 
RsBsarch  Grant  AppBcattows 

3200.10  Estabitshmeot  and  operation  of  peer 
review  groops. 

3200.11  Cooapositioo  of  peer  review  groapt. 

3200.12  Conflicts  of  interest. 

3200.13  Availability  of  information. 

3200.14  Proposal  review. 

3200.15  Evaluation  factors. 

Aatbocity:  Sec.  2(h)  of  the  Act  of  August  4. 
1965.  as  amended  (7  U.SX:.  490iih]). 

Subpart  A— General 

§  3900.  t    AppUcaliNIfy  Of  reQiMitiOfia. 

fa)  The  regulations  of  this  part  apply 
to  competitive  research  grants  awaited 
under  die  authority  of  section  2(b)  erf  the 
Act  of  August  4. 1965,  as  amended  by 
section  1015  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
(FACT  Act).  (7  U.S.C.  450i(b)).  tar  the 
support  of  research  to  further  the 
programs  of  the  Department  of 
Agriculture  and  to  improve  research 
capabilities  in  the  agricultural,  food,  and 
environmental  sciences  in  the  following 
categories:  Single  investigators  or 
coinvestigators  in  the  same  disciplines; 
teams  of  researchers  from  different 
disciplines;  multidisciphnary  teams  for 
long-term  applied  research  problems; 
multidisciplinary  teams  whose  research 
has  the  eventual  goal  of  technology 
transfer  institutions  for  improvement  of 
research,  development  technology 
transfer  and  education  capacity  throogh 
the  acquisition  of  special  research 
equipment  and  improvement  of  teaching 
and  education,  including  fellowships; 
single  investigators  or  coinvestigators 
who  are  beginning  their  research 
careers:  and.  faculty  of  small  and  mid- 
sized institutions  not  previously 
successful  in  obtaining  competitive 
grants  under  this  subsection.  The 
National  Competitive  Research 
Initiative  Grants  Program  (NCRIGP) 
Board  of  Directors  was  established  by 
the  Assistant  Secretary  for  Science  and 
Education  to  advise  the  Assistant 


Secretary  on  poKcy  isswes  concerning 
NCRIGP.  The  Board  is  comprised  of  the 
Assistant  Secpetary  for  Science  and 
Education:  the  Administrators  of  the 
Cooperative  State  Research  Service,  the 
Agricultural  Research  Service,  the 
Extension  Service,  and  the  Economic 
Research  Service;  the  Deputy  Chief  for 
Research  of  the  Forest  Service;  th«  Chief 
Scientist  of  the  NCRIGP;  and  the 
Director  of  the  National  Agricultural 
Library.  Any  determinations  made  by 
the  Joint  Council  on  Food  and 
Agricultural  Sciences,  including 
recommendations  made  by  the 
Agricultural  Science  and  Technology 
Review  Board,  and  the  Natimial 
Agricultural  Research  and  Extension 
Users  Advisory  Board,  will  be  taken  into 
consideration  by  the  Board  in 
recommending  policies  and  priorities  for 
the  NCRIGP.  The  advice  of  other 
individoals  is  also  encouraged;  that 
advice  also  is  provided  to  the  Board  of 
Directors.  The  Administrator  of  CSRS 
shall  determine  and  announce,  through 
pubhcation  of  a  f>iotice  in  such 
publications  as  the  Federal  Register, 
professional  trade  journals,  agency  or 
program  handbooks,  the  Catalog  of 
Federal  Domestic  Assistance,  or  any 
other  appropriate  means,  high-priority 
research  areas  and  categories  to 
in»prove  research  capabilities  for  whidi 
proposals  will  be  solicited  and  the 
extent  that  funds  are  available  therefor, 
(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

9320012    Definmon*. 

As  used  in  this  part: 

(a)  Administrator  means  tfie 
Administrator  of  the  Cooperative  State 
Research  Service  (CSRS)  and  any  other 
officer  or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(b)  Department  means  the  Department 
of  Agriculture. 

(c)  Principal  investigator  means  a 
single  indi\'Tdual  who  is  responsible  for 
the  scientifrc  and  technical  direction  of 
the  project,  as  designated  by  the  grantee 
in  the  grant  application  and  approved  by 
the  Administrator. 

(d)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  part. 

(e)  Grant  means  the  award  by  the 
Administrator  of  funds  to  a  grantee  to 
assist  in  meeting  the  costs  of  conducting, 
for  the  benefit  of  the  public,  an 
identified  project  which  is  intended  and 
designed  to  establish,  discover, 
elucidate,  or  confirm  information  or  the 
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underlying  mechanisms  relating  to  a 
research  program  area  identified  in  the 
program  solicitation;  it  also  means  the 
award  by  the  Administrator  of  funds  to 
a  grantee  to  strengthen  its  research 
capabilities  relating  to  a  research 
program  area  identified  in  the  program 
solicitation; 

(f)  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  program  areas  or  the 
categories  to  improve  research 
capabilities  identified  in  the  program 
solicitation  that  is  supported  by  a  grant 
under  this  part. 

(g)  Project  period  means  the  total  time 
approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant 
application. 

(h)  Budget  period  means  the  interval 
of  time  (usually  12  months]  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(i)  Awarding  official  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  to  issue  or  modify  grant 
instruments  has  been  delegated. 

(j)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and 
experience  to  give  expert  advice  on  the 
scientific  and  technical  merit  of  grant 
applications  or  the  relevance  of  those 
applications  to  one  or  more  of  the 
research  purposes  as  contained  in 
5  3200.15  of  this  part. 

(k)  Ad  hoc  reviewers  means  experts 
or  consultant  qualified  by  training  and 
experience  to  render  special  expert 
advice,  through  written  evaluations,  on 
the  scientific  and  technical  merit  of 
grant  applications  or  the  relevance  of 
those  applications  to  one  or  more  of  the 
research  purposes  contained  in  §  3200.15 
of  this  part. 

(I)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied. 

(m)  Methodology  means  the  project 
approach  to  be  followed  and  the 
resources  needed  to  carry  out  the 
project  I 

S  3200.3    EHglbHIty  rMiulrtmant*. 

(a)  Except  where  otherwise  prohibited 
by  law.  State  agricultural  experiment 
stations,  all  colleges  and  universities, 
other  research  institutions  and 
organizations.  Federal  agencies,  private 
organizations  or  corporations,  and 
individuals,  shall  be  eligible  to  apply  for 
{ind  to  receive  a  competitive  grant 
award  under  this  part,  provided  that  the 
applicant  qualifies  as  a  responsible 
grantee  under  the  criteria  set  forth  in 
paragraph  (b)  of  this  section.. 


(b)  To  qualify  as  responsible,  an 
applicant  must  meet  the  following 
standards  as  they  relate  to  a  particular 
project: 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  some  (including  by  proposed 
subagreements); 

(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including,  in 
particular,  any  prior  performance  under 
grants  and  contracts  from  the  Federal 
government; 

(4)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets;  and 

(5)  Otherwise  qualified  and  eligible  to 
receive  a  grant  under  the  applicable 
law8.and  regulations;  eligibility  for 
specific  program  areas  or  categories  of 
competitive  grants  to  improve  research 
capabilities  will  be  outlined  in  the 
program  solicitation. 

(c)  Any  applicant  who  is  determined 
to  be  not  responsible  will  be  notified  in 
writing  of  such  finding  and  the  basis 
therefor. 

§  3200.4    How  to  apply  for  a  grant 

(a)  A  program  solicitation  will  be 
prepared  and  announced  through 
publications  such  as  the  Federal 
Register,  professional  trade  journals, 
agency  or  program  handbooks,  the 
Catalog  of  Federal  Domestic  Assistance, 
or  any  other  appropriate  means,  as  early 
as  practicable  each  fiscal  year.  It  will 
contain  information  sufficient  to  enable 
all  eligible  applicants  to  prepare 
competitive  grant  proposals  and  will  be 
as  complete  as  possible  with  respect  to: 

(1)  Descriptions  of  the  specific 
research  areas  and  the  categories  of 
competitive  grants  to  improve  research 
capabilities  that  the  Department 
proposes  to  support  during  the  fiscal 
year  involved,  including  anticipated 
funds  to  be  awarded; 

(2)  Eligibility  requirements; 

(3)  Obtaining  application  kits; 

(4)  Deadline  dates  for  postmarking 
proposal  packages; 

(5)  Name  and  mailing  address  to  send 
proposals; 

(6)  Number  of  copies  to  submit; 

(7)  Special  requirements. 

(b)  Grant  Application  Kit  A  Grant 
Application  Kit  will  be  made  available 
to  any  potential  grant  applicant  who 
requests  a  copy.  This  kit  contains 
required  forms,  certifications,  and 


instructions  applicable  to  the 
submission  of  grant  proposals. 

(c)  Formal  for  grant  proposals. 
Specific  instructions  regarding  page 
length,  type  of  print,  size  of  paper,  and 
order  of  assembly,  etc.,  of  proposals  will 
be  provided  in  the  program  solicitation. 
However,  unless  oUierwise  stated  in  the 
program  solicitation,  the  following 
general  format  applies: 

(1)  Grant  Application  Cover  Page.  All 
grant  proposals  submitted  by  eligible 
applicants  should  contain  a  Grant 
Application  cover  page,  which  must  be 
signed  by  the  proposing  principal 
investigator(s)  and  endorsed  by  the 
cognizant  authorized  organizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources.  Investigators  who  do  not  sign 
the  cover  sheet  will  not  be  listed  on  the 
grant  document  in  the  event  an  award  is 
made.  The  title  of  the  proposal  must  be 
brief  (80-character  maximum),  yet 
represent  the  major  thrust  of  the  project 
Because  this  title  will  be  used  to  provide 
information  to  those  who  may  not  be 
familiar  with  the  proposed  project 
highly  technical  words  or  phraseology 
should  be  avoided  where  possible.  In 
addition,  phrases  such  as  "investigation 
or'  or  "research  on"  should  not  be  used. 

(2)  Project  Summary.  Each  proposal 
must  contain  a  project  summary.  This 
summary  is  not  intended  for  the  general 
reader  consequently,  it  may  contain 
technical  language  comprehensible  by 
persons  in  disciplines  relating  to  the 
food  and  agricultural  sciences.  The 
project  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  be  undertaken  and  should 
focus  on: 

(i)  Overall  project  goal(s]  and 
supporting  objectives; 

(ii)  Plans  to  accomplish  project 
goal(s);  and 

(iii)  Relevance  of  the  project  to 
potential  long-range  improvements  in 
and  sustainability  of  United  States 
agriculture  or  to  one  or  more  of  the 
research  purposes  contained  in  {  3200.15 
of  this  part. 

(3)  Project  Description.  The  specific 
aims  of  the  project  must  be  included  in 
all  proposals.  The  text  of  the  project 
description  may  not  exceed  15  single  or 
double-spaced  pages  and  must  contain 
the  following  components: 

(i)  Introduction.  A  clear  statement  of 
the  long-term  goal(8)  and  supporting 
objectives  of  the  proposed  project 
should  preface  the  project  description. 
The  most  significant  published  work  in 
the  field  under  consideration,  including 
the  work  of  key  project  personnel  on  the 
current  application,  should  be  reviewed. 
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The  current  ttatm  of  research  in  the 
particular  Qeki  of  aoences  abo  sfaoutd 
be  described.  All  work  cited.  tncludiBg 
that  of  key  personnel,  should  be 
referenced. 

(ii)  Progress  Report  If  the  proposal  is 
a  renewal  of  an  existing  project 
supported  under  this  program  (or  its 
predecesaorl.  include  a  clearly  marked 
performance  report  describiog  results  to 
date  froTn  the  previous  award.  This 
section  should  contain  the  following 
information: 

(A)  A  co^^)arison  of  actual 
accomplishments  with  the  goals 
established  for  the  previous  award: 

(BJ  The  reasons  established  goals 
were  not  met.  if  appticable;  and 

(C)  A  listing  of  any  publications 
resulting  ^^un  the  award.  Copies  of 
reprints  or  preprints  may  be  appended 
to  the  proposal  if  desired. 

(iii)  Rationale  and  Significance. 
Present  concisely  the  rationale  behind 
the  proposed  project.  The  obfectrves' 
specific  relationship  to  potential  long- 
range  improvements  in  and 
snstarnabtlity  of  United  States 
agriculture  or  relevance  to  one  or  more 
of  the  reseerch  purposes  contained  in 
9  3200.15  of  this  part  shouM  be  shown 
clearly.  Any  novel  ideas  or  eontribtitions 
that  the  proposed  project  offers  abo 
should  be  discussed  in  this  section. 

(rvj  Experimentat  Pfan.  The 
hypotheses  or  questioiM  being  asked 
and  the  methodoiogy  to  be  applied  to 
the  proposed  project  should  be  stated 
explicitly.  Specifically,  this  section  must 
include: 

(A)  A  description  of  the  investigatioas 
and/or  experimeats  propoaed  and  the 
sequence  in  which  the  investigatians  or 
experiBKBts  are  to  be  performed: 

(B)  Techniques  to  be  used  in  carrying 
out  the  proposed  project  inchiding  the 
feasibility  of  the  techniques; 

(C)  Results  expected: 

(D)  Means  by  which  experiaiental 
data  will  be  analyzed  or  interpretcdc 

(E)  Means  of  applying  results  or 
accomplishiag  techaology  transfer, 
where  appropriate; 

(F)  Pitfalls  that  may  be  encountered: 
(C]  Limitations  to  proposed 

procedures:  and 

(H)  A  tentative  schedule  for 
conducting  major  steps  involved  in  these 
investigations  and/or  experiments. 
In  describing  the  experimeatal  plan,  die 
applicant  must  explain  fully  any 
materials,  procedures,  situatioos.  or 
activities  that  may  be  hazardous  to 
personnel  (whether  or  not  they  are 
direxUly  related  to  a  particular  phase  of 
the  proposed  project),  along  with  an 
outhne  of  precautions  to  be  exercised  to 
avoid  or  mitigate  the:  effects  of  such 
hazards. 


(4)  Facilities  aod  equipmenL  All 
facilities  and  major  items  of  equtpoient 
that  are  availabke  for  use  or  assignment 
to  the  proposed  project  during  the 
reqaested  period  of  support  should  be 
described.  In  addition,  items  of 
nonexpendable  equipment  necessary  to 
conduct  and  successfully  conclude  die 
proposed  project  should  be  listed. 

(5)  Collaborative  arra/igenients.  If  the 
nature  of  the  proposed  project  requires 
coUaboratioa  or  subcontractual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entitiea.  the  applicant  osust 
identify  the  collaborator(s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Evidence  (Le..  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  cellaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such 
coHaborattve  arrangemeAt(s)  have  the 
potential  for  conflicts  of  interest 

(6)  References  to  Project  Descriptions. 
All  references  cited  should  be  complete, 
including  titles,  and  should  conform  to 
an  accepted  journal  format 

(7)  Personnel  support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  ail  personnel  who  wiH  be  involved 
in  the  proposed  project  must  be 
identiHed  clearly.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  expect  to  work  on  the 
project,  whether  or  not  funds  are  sought 
for  their  support  the  following  should  be 
included: 

(i)  An  estimate  oi  the  time 
commitments  necessary; 

(ii)  Curriculum  vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials. 
e.g.,  educational,  employment  and 
professional  history,  and  honors  and 
awards.  Unless  pertinent  to  the  project, 
to  personal  status,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 
activities  should  not  be  included.  The 
vitae  shall  be  no  more  than  two  pages 
each  in  length,  excluding  publications 
listings:  and 

(iii)  Publix»tion  List(s).  A 
chronological  list  of  all  publications  in 
refereed  journals  during  the  past  five 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Also  list  other  non-refereed 
technical  pubUcatiooa  that  have 
relevance  to  the  proposed  project 
Authors  should  be  listed  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  coiaplete 


reference  as  these  usually  appear  in 
journals. 

(8)  Badget  A  detailed  budget  is 
reqatred  for  each  year  of  reqaested 
support.  In  addition,  a  summary  bwdget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  which  must  be  used  for  thds 
purpose,  along  with  instructions  for 
completion,  b  included  in  the  Grant 
Application  Kit  identified  under 

S  3200.4(b)  of  the  part  and  may  be 
reprodnced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  atay  be  identified  as 
necessary  for  successful  conduct  of  the 
proposed  project  is  allowable  under 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute  or  regulation.  It  should 
be  noted,  for  example,  that  section  I  - 
2(b)(7]  of  the  Act  of  August  4. 1966,  as 
amended,  prohibits  the  use  of  funds 
under  this  program  for  the  renovation  or 
refurbishmient  of  research  spaces, 
purchases  or  instailation  of  fbced    I 
equipment  in  such  spaces,  or  for  the 
planning,  repair,  rebabihtation,       I 
acquisition,  or  construction  of  a  building 
or  facility.  Also,  section  2(b)(8}  of  t>je 
Act  of  August  4, 1966,  as  amended.! 
requires  that  all  grants,  except 
equipment  grants  authorrred  by  section 
2(b)(3)(D)  of  the  same  Act,  awarded 
under  this  part,  shall  be  used  without 
regard  to  matching  fonds  or  cost  sharing 

(9)  Research  involving  special 
considerations.  A  mmiber  of  situations 
encountered  in  the  conduct  of  research 
require  special  rnformation  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project. 
If  any  such  situation  is  anticipated,  the 
proposal  must  so  indicate.  It  is  expected 
that  a  significant  number  of  proposals 
will  involve  the  following:  i 

(i)  Recombinant  DNA  andRNA  ' 
molecules.  All  key  personnel  identified 
in  a  proposal  and  all  endorsing  officials 
of  a  proposed  performing  entity  are 
required  to  comply  with  the  guidelines 
established  by  the  National  Institutes  of 
Health  entitled,  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules."  as  revised.  The  Grant 
Application  Kit  identified  above  in 
9  320a4(b).  contains  forms  which  a^ 
suitable  for  such  certification  of 
compliance. 

(ii)  Human  subjects  at  risk. 
Applicable  regulations  which  implement 
the  Federal  Policy  for  the  Protection  of 
Human  Subjects  have  been  issued  by 
the  Department  under  7  CFR  pari  Ic. 
Protection  of  Human  Subjects. 
Responsibility  for  safeguarding  the 
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rights  and  welfare  of  human  subjects 
used  in  any  proposed  project  supported 
with  grant  fimds  provided  by  the 
Department  rests  with  the  performing 
entity.  The  applicant  must  submit  a 
statement  certifying  thai  the  project  plan 
has  been  reviewed  and  approved  by  the 
Institutional  Review  Board  at  the 
proposing  organization  or  institution. 
The  Grant  Application  Kit.  identified 
above  in  |  3200.4|b),  contains  a  form 
which  is  suitable  for  such  certification. 

(iii)  Experimental  vertebrate  animal 
care.  The  responsibility  for  the  humane 
care  and  treatment  of  any  experimental 
vertebrate  animal,  which  has  the  same 
meaning  as  "animal"  in  section  2(g)  of 
the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2132(r)),  used  in  any 
project  supported  with  NCRIGP  funds 
rests  with  the  performing  organization. 
In  this  regard,  all  key  personnel 
associated  with  any  supported  project 
and  all  endorsing  officials  of  the 
proposed  performing  entity  are  required 
to  comply  with  applicable  provisions  of 
the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S£.  2131  et  seq.)  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  of  Agriculture  in  9  CFR 
parts  1.  2,  3,  and  4.  In  this  regard,  the 
applicant  must  submit  a  statement 
certifying  that  the  proposed  project  is  in 
compliance  with  the  aforementioned 
regulations,  and  that  the  proposed 
project  is  either  under  review  by  or  has 
been  reviewed  and  approved  by  an 
Institutional  Animal  Care  and  Use 
Committee.  The  Grant  Application  Kit 
identified  above  in  9  3200.4(b),  contains 
a  form  which  is  suitable  for  such 
certification. 

(10)  Current  and  pending  support.  All 
proposals  nrast  list  Sny  other  cnrrent 
public  or  private  research  support 
(including  in-house  support)  to  w^ich 
key  personnel  identified  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for  the   ■ 
person(8)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  wiD  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  inclnding  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  or 
experts  or  consoltants  engaged  by  the 
Administrator  for  this  purpose. 
However,  a  proposal  that  duplicates  or 
overlaps  substantially  with  a  proposal 
already  reviewed  and  funded  (or  that 
will  be  funded)  by  another  organization 
or  agency  will  not  be  funded  under  this 
program.  The  Grant  Application  Kit 


identified  above  in  9  3200.4(b),  contains 
a  form  which  is  suitable  for  listii^ 
current  and  pending  support. 

(11)  Additions  to  project  description. 
Each  project  description  is  expected  by 
the  Administrator,  the  members  of  peer 
review  groups,  and  the  relevant  program 
staff  to  be  complete.  However,  if  the 
inclusion  of  additional  information  is 
necessary  to  ensure  the  equitable 
evaluation  of  the  proposal  (e.g., 
photographs  which  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  which  are  deemed  to  be 
unsuitable  for  inclusion  in  the  text  of  the 
proposal),  the  number  of  copies 
submitted  should  match  the  number  of 
copies  of  the  application  requested  in 
the  program  solicitation.  Each  set  of 
such  materials  must  be  identified  with 
the  name  of  the  submitting  organization, 
and  the  name(s)  of  the  principal 
inve8tigator(8).  Information  may  not  be 
appended  to  a  proposal  to  circumvent 
page  limitations  prescribed  for  the 
project  description.  Extraneous 
materials  will  not  be  used  during  the 
peer  review  process. 

(12)  Organizational  management 
information.  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  identified 
under  this  Part  if  such  information  has 
not  been  provided  previously  under  this 
or  another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  In 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
agency  specified  in  this  Part  once  a 
grant  has  been  recommended  for 
funding. 

93200.S   Evaluatton  and  dIspoaMon  of 


(a)  Evaluation.  All  proposals  received 
from  eligible  aj>plicants  and  postmarked 
in  accordance  with  deadlines 
established  in  the  annual  program    ' 
solicitation  shall  be  evaluated  by  the 
Administrator  throu^  such  officers, 
employees,  and  others  as  the 
Administrator  determines  are  uniquely 
qualified  in  the  areas  represented  by 
particular  projects.  To  assist  in 
equitably  and  objectively  evaluating 
proposals  and  to  obtain  the  best 
possible  balance  of  viewpoints,  the 
Administrator  shall  solicit  the  advice  of 
peer  scientists,  odAoc  reviewers,  and/or 
others  who  are  recognized  specialists  in 
the  areas  covered  by  the  applications 
received  and  whose  general  roles  are 
defined  in  99  3200.2(j)  and  320a2(k). 
Specific  evaluations  will  be  based  upon 
the  criteria  establidied  in  subpart  B. 
§  320ai5.  unless  CSRS  determines  that 
different  criteria  are  necessary  for  the 


proper  evaluation  of  proposals  in  one  or 
more  specific  program  areas,  or  for 
specific  types  of  projects  to  be 
supported,  and  announces  such  criteria 
and  their  relative  importance  in  the 
annual  program  solicitation.  The 
overriding  purpose  of  these  evaluations 
is  to  provide  iriformation  upon  which  the 
Administrator  may  make  informed 
judgments  in  selecting  proposals  for 
ultimate  support.  Incomplete,  unclear,  or 
poorly  organized  applications  will  work 
to  the  detriment  of  applicants  during  the 
peer  evaluation  process.  To  ensure  a 
comprehensive  evaluation,  all 
applications  should  be  written  with  the 
care  and  thoroughness  accorded  papers 
for  publication. 

(b)  Disposition.  On  the  basis  of  the 
Administrator's  evaluation  of  an 
application  in  accordance  with 
paragraph  (a)  of  this  section,  the 
Adoilnifttrator  will  (1)  approve  support 
using  currently  available  funds,  (2)  defer 
support  due  to  lack  of  funds  or  a  need 
for  further  evaluations,  or  (3)  disapprove 
support  for  the  proposed  project  in 
whole  or  in  part.  With  respect  to 
approved  projects,  the  Administrator 
will  determine  the  project  period 
(subject  to  extension  as  provided  in 
9  3200.7(c))  during  which  the  project 
may  be  supported.  Any  deferral  or 
disapproval  of  an  application  will  not 
preclude  its  reconsideration  or  a 
reapplication  during  subsequent  fiscal 
years. 

93200.6    Grant  awards. 

(a)  General.  Within  the  Umit  of  funds 
available  for  such  purpose,  the  awarding 
official  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious  in 
the  announced  program  areas  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  part  The  date  specified  by 
^  the  Administrator  as  the  beginning  of 
the  project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  All  funds  granted 
under  this  part  shall  be  expended  scrfely 
for  the  purpose  for  which  the  funds  are 
granted  in  accordance  with  the 
approved  application  and  budget  the 
regulations  of  this  part,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department's  "Uniform  Federal 
Assistance  Regulations"  (part  3015  of 
this  title)  and  the  Department's 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments"  (part 
3016  of  this  title). 
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(b)  Grant  award  document  and  notice 
ofgrani  award— (1)  Grant  award 
document.  The  grant  award  document 
shall  include  at  a  minimum  the 
following: 

(i)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
competitive  grant  under  the  terms  of  this 
part: 

(ii)  Title  of  project; 

(iii]  Name(s)  and  address(es]  of 
principal  investigator(s)  chosen  to  direct 
and  control  approved  activities; 

(iv)  Identifying  grant  number  assigned 
by  the  Department; 

(v)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

(vi)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(vii)  Legal  authority(ies)  under  which 
the  grant  is  awarded; 

(viii)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

(ix)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
grant. 

(2)  Notice  of  grant  award.  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  document. 

(c)  Types  of  grant  instruments.  The 
major  types  of  grant  instruments  shall 
be  as  follows: 

(1)  New  grant.  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  specified  level  of 
effort  for  a  project  that  generally  has  not 
been  supported  previously  under  this 
program.  This  type  of  grant  is  approved 
on  the  basis  of  peer  review 
recommendation. 

(2)  Renewal  grant.  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  provide  additional  funding  for 
a  project  period  beyond  that  approved 
in  an  original  or  amended  a^vard, 
provided  that  the  cumulative  period 
does  not  exceed  the  statutory  limitation. 
When  a  renewal  application  is 
submitted,  it  should  include  a  summary 
of  progress  to  date  from  the  previous 
granting  period.  A  renewal  grant  shall 
be  based  upon  new  application,  de  novo 
peer  review  and  staff  evaluation,  new 
recommendation  and  approval,  and  a 
new  award  instrument. 

(3)  Supplemental  grant.  This  is  an 
instrument  by  which  the  Department 
agrees  to  provide  small  amounts  of 


additional  funding  under  a  new  or 
renewal  grant  as  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  and  may 
involve  a  short-term  (usually  six  months 
or  less)  extension  of  the  project  period 
beyond  that  approved  in  an  original  or 
amended  award,  but  in  no  case  may  the 
cumulative  period  for  the  project  exceed 
the  statutory  limitation.  A  supplement  is 
awarded  only  if  required  to  assure 
adequate  completion  of  the  original 
scope  of  work  and  if  there  is  sufficient 
justification  to  warrant  such  action.  A 
request  of  this  nature  normally  will  not 
require  additional  peer  review. 

(d)  Funding  mechanisms.  The  two 
mechanisms  by  which  new,  renewal, 
and  supplemental  grants  shall  be 
awarded  are  as  follows: 

(1)  Standard  grant.  This  is  a  funding 
mechanism  whereby  the  Department 
agrees  to  support  a  specified  level  of 
effort  for  a  predetermined  time  period 
without  the  announced  intention  of 
providing  additional  support  at  a  future 
date. 

(2)  Continuation  grant.  This  is  a 
funding  mechanism  whereby  the 
Department  agrees  to  support  a 
specified  level  of  effort  for  a 
predetermined  period  of  time  with  a 
statement  of  intention  to  provide 
additional  support  at  a  future  date, 
provided  that  performance  has  been 
satisfactory,  appropriations  are 
available  for  this  purpose,  and 
continued  support  would  be  in  the  best 
interests  of  the  Federal  government  and 
the  pubhc.  This  kind  of  mechanism 
normally  will  be  awarded  for  an  initial 
one-year  period,  and  any  subsequent 
continuation  project  grants  will  also  be 
awarded  in  one-year  increments.  The 
award  of  a  continuation  project  grant  to 
fund  an  initial  or  succeeding  budget 
period  does  not  constitute  an  obligation 
to  fund  any  subsequent  budget  period. 
Unless  prescribed  otherwise  by  CSRS,  a 
grantee  must  submit  a  separate 
application  for  continued  support  for 
each  subsequent  fiscal  year.  Requests 
for  such  continued  support  must  be 
submitted  in  duplicate  at  least  three 
months  prior  to  the  expiration  date  of 
the  budget  period  currently  being 
funded.  Decisions  regarding  continued 
support  and  the  actual  funding  levels  of 
such  support  in  future  years  usually  will 
be  made  administratively  after 
consideration  of  such  factors  as  the 
grantee's  progress  and  management 
practices  and  the  availability  of  funds. 
Since  initial  peer  reviews  are  based 
upon  the  full  term  and  scope  of  the 
original  special  grant  application, 
additional  evaluations  of  this  type 
generally  are  not  required  prior  to 
successive  years'  support.  However,  in 
unusual  cases  (e.g.,  when  the  nature  of 


the  project  or  key  personnel  change  or 
when  the  amount  of  future  support 
requested  substantially  exceeds  the 
grant  application  originally  reviewed 
and  approved),  additional  reviews  may 
be  required  prior  to  approving  continued 
funding. 

(e)  Obligation  of  the  Federal 
Government.  Neither  the  approval  of 
any  application  nor  the  award  of  any 
project  grant  shall  commit  or  obligate 
the  United  States  in  any  way  to  make 
any  renewal,  supplemental, 
continuation,  or  other  award  with 
respect  to  any  approved  application  or 
portion  of  an  approved  application. 

§3200.7    Um  Of  funds;  Changes. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not,  in  whole  or  in  part, 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  grantee, 
principal  investigator(s),  or  other  key 
project  personnel  in  the  approved  grant 
shall  be  limited  to  changes  in 
methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  principal 
investigator(s)  is  uncertain  whether  a 
particular  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  Administrator  for  a  final 
determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes.  Normally,  no  requests  for  such 
changes  that  are  outside  the  scope  of  the 
original  approved  project  will  be 
approved. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  changes,  except  as  may        _— .^ 
be  allowed  in  the  terms  and  conditions     /    ~ 
of  a  grant  award. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
i  3200.5(b)  may  be  extended  by  the 
Administrator  without  additional 
financial  support,  for  such  additional 


period(s)  as  the  Administratoc 
determines  may  be  necessary  to 
complete,  or  fulfill  (he  purposes  of,  aa 
approved  project.  Any  extension,  when 
combined  with  the  originally  approved 
or  amended  project  period,  shall  not 
exceed  five  (5)  years  (the  limitation 
established  by  statute)  and  shall  be 
further  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  Department,  except  as  may  be 
allowed  in  the  terms  and  cooditioiis  of  a 
grant  award. 

(d)  Changes  in  approved  budget  The 
terms  and  conditions  of  a  grant  will 
prescribe  circumstances  under  which 
written  Departmental  approval  must  be 
requested  and  obtained  prior  to 
instituting  changes  in  an  approved 
budget. 

§3200.8    Ottiar  Fadaral  statute*  and 
regulation*  ttiat  apply. 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  grants 
awarded  under  this  part.  These  include 
but  are  not  limited  to: 

7  CFR  1.1— USDA  implementation  of 
Freedom  of  Information  Act; 

7  CFR  part  Ic— USDA  implementation 
of  the  Federal  Policy  for  the  Protection 
of  Human  Subjects; 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964; 

7  CFR  part  3— USDA  implementation 
of  OMB  Circular  A-129  regarding  debt 
collection; 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
Circular  Nos.  A-110,  A-21.  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formerly,  the  Federal 
Grant  and  Cooperative  Agreement  Act 
of  1977,  Public  Law  No.  95-224).  as  well 
as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance; 

7  CFR  part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  (i.e..  Circular 
Nos.  A-102  and  A-87); 

7  CFR  part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants); 

7  CFR  part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 


7  CFR  part  3407— CSRS  procedure*  to 
implement  the  National  Environmental 
Policy  Act; 

29  U.S.C.  794.  secUoo  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  158  (USDA  implementation  of 
statute),  prohibiting  discriminabon 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  program*; 

35  U.S.C.  200  et  se?.- Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
bustness  firms  and  domestic  nonptont 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

.  §  3200.9    OtiMr  condttton*. 

The  Administrator  may.  with  reapect 
to  any  grant  or  to  any  class  of  awards, 
impose  additional  conditions  prior  to  or 
at  the  time  of  any  award  when,  in  the 
Administrator's  judgment,  such 
conditions  are  necessary  to  assure  or 
protect  advancement  of  the  approved 
project,  the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 

Subpart  B— Scientific  P«*r  Review  of 
Reaearcti  Grant  Applications 

§3200.10    Establlahment  and  operation  of 
p**r  reviaw  group*. 

Subject  to  §  3200.5,  the  Administrator 
shall  adopt  procedures  for  the  conduct 
of  peer  reviews  and  the  formulation  of 
recommendations  under  S  3200.14.  Peer 
reviews  of  all  responsive  applications 
will  be  made  by  assembled  groups  of 
reviewers  and/or  by  written  comments 
solicited  from  ad  hoc  reviewers. 

§  3200. 1 1    Composition  of  p**r  review 
group*. 

(a)  Peer  review  group  members  and  ad 
hoc  reviewers  will  be  selected  based 
upon  their  training  and  experience  in 
relevant  scientific  or  technical  fields, 
taking  into  account  the  following 
factors: 

(1)  The  level  of  formal  scientific  or 
technical  education  and  other  relevant 
experience  of  the  individual  and  the 
extent  to  which  an  individual  is  engaged 
in  relevant  research  and  other  relevant 
activities; 

(2)  The  need  to  include  as  peer 
reviewers  experts  from  various  areas  of 
specialization  within  relevant  scientific 
or  technical  fields; 

(3)  The  need  to  include  as  peer 
reviewers  experts  from  a  variety  of 
organizational  types  (e.g.,  universities, 
industry,  private  consultant(s))  and 
geographic  locations;  and 

(4)  The  need  to  maintain  a  balanced 
composition  of  peer  review  groups 
related  to  minority  and  female 


representation  and  an  equitable  age 
distribubon. 

§3200.12    ConfRctaoflntarast 

Members  of  peer  review  groups 
covered  by  this  part  are  subject  to 
relevant  provisions  contained  in  title  18 
of  the  United  States  Code  relating  to 
criminal  activity.  Departmental 
regulations  governing  employee 
responsibilities  and  conduct  (part  O  of 
this  title),  and  Executive  Order  11222.  as 
amended. 

§3200.13    Availability  o«  Intofmatton. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C  552).  the 
Privacy  Act  (5  U.S.C  552a.),  and 
Departmental  implementing  regulations 
(part  1  of  this  title). 

§3200.14    Proposal  ravlaw. 

(a)  All  grant  applications  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  the 
program  solicitation  (e.g.,  relationship  of 
application  to  announced  program  area). 
Iht}posal8  which  do  not  fall  within  the 
guidelines  as  stated  in  the  program 
solicitation  will  be  eliminated  from 
competition  and  will  be  returned  to  the 
applicant. 

(b)  All  applications  will  be  carefully 
reviewed  by  the  Administrator,  qualified 
officers  or  employees  of  the  Department, 
the  respective  peer  review  group,  and  ad 
hoc  reviewers,  as  required.  Written 
comments  will  be  solicited  from  ad  hoc 
reviewers  when  required,  and  individual 
written  comments  and  indepth 
discussions  will  be  provided  by  peer 
review  group  members  prior  to 
recommending  applications  for  funding. 
Applications  will  be  ranked  and  support 
levels  recommended  with  the  limitation 
of  total  available  funding  for  each 
research  program  area  as  announced  in 
the  program  solicitation. 

(c)  No  awarding  official  will  make  a 
grant  based  upon  an  application  covered 
by  this  part  unless  the  application  has 
been  reviewed  by  a  peer  review  group 
and/or  ad  hoc  reviewers  in  accordance 
with  the  provisions  of  this  part  and  said 
reviewers  have  made  recommendations 
concerning  the  merit  of  such  application. 

(d)  Except  to  the  extent  otherwise 
provided  by  law,  such  recommendations 
are  advisory  only  and  are  not  binding  on 
program  b^icers  or  on  the  awarding 
official. 

§3200.15    Evaluation  factor*. 

Subject  to  the  varying  conditions  and 
needs  of  States,  Federally  funded 
agricultural  research  supported  under 
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this  program  shall  be  designed  to. 
among  other  things,  accomplish  one  or 
more  of  the  following  purposes: 
Continue  to  satisfy  human  food  and 
fiber  needs;  enhance  the  long-term 
viability  and  competitiveness  of  the 
food  production  and  agricultural  system 
of  the  United  States  within  the  global 
economy;  expand  economic 
opportunities  in  rural  America  and 
enhance  the  quality  of  life  for  farmers, 
rural  citizens,  and  society  as  a  whole: 
improve  the  productivity  of  the 
American  Agricultural  system  and 
develop  new  agricultural  crops  and  new 
uses  for  agricultural  commodities; 
develop  information  and  systems  to 
enhance  the  environment  and  the 
natural  resource  base  upon  which  a 
sustainable  agricultural  economy 
depends;  or  enhance  human  health. 
Therefore,  in  carrying  out  its  review 
under  §  3200.14,  the  peer  review  group 
shall  take  into  account  the  following 
factors  unless,  pursuant  to  §  3200.5(a), 


different  evaluation  criteria  are 
specified  in  the  program  solicitation: 

(a)  Scientific  merit  of  the  proposal. 

(1)  Conceptual  adequacy  of 
hypothesis; 

(2)  Clarity  and  delineation  of 
objectives; 

(3)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology; 

(4)  Demonstration  of  feasibility 
through  preliminary  data; 

(5)  Probability  of  success  of  project; 
and 

(6)  Novelty,  uniqueness  and 
originality. 

(b)  Qualifications  of  proposed  project 
personnel  and  adequacy  of  facilities. 

(1)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal,  and  performance  record 
and/or  potential  for  future 
accomplishments; 

(2)  Time  allocated  for  systematic 
attainment  of  objectives; 


(3)  Institutional  experience  and 
competence  in  subject  area;  and 

(4)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 

(c)  Relevance  of  project  to  long-range 
improvements  in  and  sustainability  of 
United  States  agriculture  or  to  one  or 
more  of  the  research  purposes  outlined 
'  in  the  first  paragraph  of  this  section. 

(1)  Scientific  contribution  of  research 
in  leading  to  important  discoveries  or 
significant  breakthroughs  in  announced 
program  areas;  and 

(2]  Relevance  of  the  research  to 
agricultural,  environmental,  or  social 
needs. 

Done  at  Washington,  DC,  this  5th  day  of 
November,  1991. 

William  D.  Carlson, 

Associqte  Administrator.  Cooperative  State 

Research  Service. 

[FR  Doc.  91-27100  Filed  11-13-91;  8:45  am] 
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Order  for  Transitional  Class  ill  Devices; 
Submission  of  Safety  and  Effectiveness 
Information;  Notice      i 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[OockttNo.91N-0291] 

Order  for  Transitional  Class  III 
Devices;  Submission  of  Safety  and 
Effectiveness  Information  Under 
Section  520(1K5)<A)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  issuing  an  order 
requiring  manufacturers  of  transitional 
class  III  devices  to  submit  to  FDA  a 
summary  of,  and  a  citation  to,  any 
information  known  or  otherwise 
available  to  the  manufacturers 
respecting  the  devices,  including 
adverse  safety  or  effectiveness 
information  which  has  not  been 
submitted  under  section  519  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  3601).  This  is  the  first  step  in 
the  process  of  determining  the 
appropriate  classification  of  transitional 
devices  under  the  Safe  Medical  Devices 
Act  of  1990. 

DATES:  Summaries  and  citations  must  be 
submitted  by  January  13, 1992. 
ADDRESSES:  Summaries  and  citations  to 
the  Document  Mail  Center  (HFZ-401), 
Food  and  Drug  Administration,  Center 
for  Devices  and  Radiological  Health, 
1390  Piccard  Dr..  Rockville.  MD  20650. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  H.  Kyper,  Center  for  Devices 
and  Radiological  Health  (HFZ-400). 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850,  301- 
427-1186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Authority  and  Legislative 
History 

The  current  regulatory  h'amework  for 
device  classification  requirements 
evolved  from  three  statutes:  (1)  The 
Federal  Food.  Drug,  and  Cosmetic  Act  of 
1938  (21  U.S.C.  321-394)  (the  act);  (2)  the 
Medical  Device  Amendments  of  1976 
(Pub.  L  94-295)  (the  1976  amendments), 
which  amended  the  act  to  establish  the 
first  comprehensive  framework  for  the 
regulation  of  medical  devices;  and  (3) 
the  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629),  which 
amended  the  act  to  correct  problems  of 
implementation  and  enforcement  of  the 
1976  amendments. 

The  1976  amendments  broadened  the 
definition  of  "device"  in  section  201(h) 


of  the  act  (21  U.S.C.  321(h)]  to  indude 
certain  articles  that  were  once  regarded 
as  drugs.  To  ensure  that  no  regulatory 
gaps  existed  with  respect  to  devices 
previously  regarded  as  new  drugs. 
Congress  enacted  section  520(1)  of  the 
act  (21  U.S.C.  360)(1)),  which  classified 
as  class  III  devices  the  articles  formerly 
regulated  as  new  drugs  or  antibiotic 
drugs. 

These  "transitional  provisions"  of  the 
act  are  applicable  to  any  product  that  is 
a  device  under  the  1976  amendments:  (1) 
For  which  an  approved  new  drug 
application  (NDA)  was  in  effect  on  May 
28, 1976;  (2)  for  which  an  NDA  was  filed 
and  no  order  of  approval  or  refused  to 
approve  had  been  issued  by  May  28. 
1976;  (3)  for  which  a  notice  of  claimed 
investigational  exemption  for  a  new 
drug  was  in  effect  on  May  28, 1976;  (4) 
which  is  substantially  equivalent  to  a 
product  described  in  item  (1),  (2),  or  (3) 
above;  (5)  which  had  been  declared  to 
be  a  new  drug  by  a  Federal  Register 
notice  before  May  28, 1976;  (6)  which 
was  the  subject  of  a  pending  legal  action 
for  alleged  violation  of  new  drug 
requirements  on  May  28, 1976;  or  (7) 
which  was  an  antibiotic  drug.  (See  21 
U.S.C.  360j(l).) 

1.  Classification  Categories 

Section  513  of  the  act  (21  U.S.C  360c) 
requires  that  the  Commissioner  classify 
all  devices  intended  for  human  use  into 
one  of  three  regidatory  categories 
(classes),  based  on  the  extent  of  control 
necessary  to  ensure  the  safety  and 
effectiveness  of  the  device. 

A  class  I  device  (general  controls)  is 
one  for  which  general  controls  other 
than  performance  standards  or 
premarket  approval  are  sufficient  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  General  controls 
include  prohibitions  against  adulterated 
and  misbranded  devices,  the  authority 
to  ban  devices,  to  issue  current  good 
manufacturing  practice  regulations,  and 
to  issue  recordkeeping  and  reporting 
requirements. 

A  class  II  device  (special  controls)  is 
one  for  which  general  controls  are 
insufficient  to  provide  reasonable 
assurance  of  safety  and  effectiveness 
and  for  which  there  is  enough 
information  known  about  the  device  to 
establish  special  controls. 

A  class  III  device  (premarket 
approval)  is  one  for  which  insufficient 
information  exists  to  determine  whether 
general  controls  or  special  controls 
would  provide  reasonable  assurance  of 
the  device's  safety  and  effectiveness 
and  that  is  either  purported  or 
represented  to  be  used  for  supporting  or 
sustaining  human  life  or  for  a  use  wfaiidi 
is  of  substantial  importance  in 


preventing  impairment  of  human  health, 
or  presents  a  potential  unreasonable 
risk  of  illness  or  injury.  A  class  III 
device  is  required  to  have  an  approved 
application  for  premarket  approval  prior 
to  commercial  distribution. 

2.  Reclassification 

In  the  Federal  Register  of  December 
16. 1977  (42  FR  63472),  and  September  5. 
1980  (45  FR  58964),  FDA  published 
notices  listing  general  types  of  devices 
previously  regarded  as  drugs  that  are 
subject  to  the  transitional  provisions. 

Section  520(1)(2)  of  the  act  (21  U.S.C. 
360j(I)(2))  provides  that  the 
manufacturer  or  importer  of  a  device 
classified  in  class  III  under  the 
transitional  provisions  may  file  a 
petition  for  reclassification  of  the  device 
into  class  I  or  class  II.  Procedures  for 
filing  and  review  of  classification 
petitions  are  set  forth  in  {  860.136  (21 
CFR  860.136).  Section  520(I)(3)(D)(ii)  of 
the  act  provided  special  procedures  for 
a  manufacturer  or  importer  to  file  a 
petition  for  reclassification  or  an 
application  for  premarket  approval  by 
July  28, 1976.  Only  one  device  sponsor 
invoked  these  special  procedures  and  a 
decision  on  that  petition  has  been  made. 

Since  the  enactment  of  the  1976 
amendments,  only  seven  transitional 
devices  have  been  reclassified  from 
class  III  into  class  II  or  class  I.  The 
legislative  history  of  the  SMDA  reflects 
that  Congress  was  concerned  that  many 
transitional  devices  were  being 
unnecessarily  retained  in  class  III 
because  the  prescribed  mechanism 
under  the  1976  amendments  for 
assignment  of  these  devices  to  their 
appropriate  regulatory  classes  was 
cumbersome  and  difficult.  H.  Rept.  808, 
101st  Cong.,  2d  sess.  26-27  (1990);  S. 
.  Rept.  513, 101st  Cong.,  2d  sess.  26-27 
(1990).  The  retention  of  transitional 
devices  in  class  III  particularly 
concerned  Congress  because  of  the 
substantial  commitment  of  FDA 
resources  in  processing  the  many 
premarket  approval  applications 
(PMA's)  for  transitional  devices.  In 
particular,  Congress  noted  that 
approximately  50  percent  of  premarket 
approvals  reviewed  by  FDA  in  a  typical 
year  relate  to  transitional  contact  lens 
products.  S.  Rept.  513, 101st  Cong..  2d 
sess.  27  (1990).  Congress  concluded  that 
appropriate  reclassification  of 
transitional  devices  would  free  up 
resources  that  could  be  devoted  to 
products  which  present  greater  risks  to 
the  public  Accordingly,  Congress 
enacted  legislation  amending  section 
520(1)  of  the  act  to  provide  a  mechanism 
for  revising  or  sustaining  the 
classification  of  transitional  devices 
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based  on  the  definitions  for  classes  I.  U. 
and  III  devices  contained  in  section 
513(a)  of  the  act  (21  U.S.C.  360c(a)). 

Section  4(b)(2]  of  the  SMDA  adds 
section  520(1)(5)  of  the  act.  which  states 
that  before  December  1. 1991.  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  shall  by  order  require 
manufacturers  of  transitional  class  III 
devices  to  submit  a  summary  of,  and 
citation  to,  any  information  known  or 
otherwise  available  to  the 
manufacturers  respecting  the  devices, 
including  adverse  safety  or  effectiveness 
information  which  has  not  been 
submitted  under  section  519  of  the  act. 
The  Secretary  may  require  a 
manufacturer  to  submit  the  adverse 
safety  and  effectiveness  data  for  which 
a  summary  and  citation  were  submitted, 
if  such  data  are  available  to  the 
manufacturer.  After  issuance  of  the 
order,  but  before  December  1. 1992.  the 
Secretary  shall  publish  a  regulation  in 
the  Federal  Register  for  each  device 
which  is  classified  in  class  III  revising 
the  classification  of  the  device  so  that 
the  device  is  classified  into  class  I  or 
class  II,  unless  the  regulation  requires 
the  device  to  remain  in  class  III.  Under 
section  520(l)(S)(c)  of  the  act,  as  added 
by  section  4(b)  of  the  SMDA.  the 
Secretary  may  by  notice  published  in 
the  Federal  Register  extend  the  period 
prescribed  above  for  a  device  for  an 
additional  period  not  to  exceed  1  year. 
Section  520(1)(5)(B)  of  the  act.  added  by 
section  4(b)  of  the  SMDA,  states  that 
before  the  publication  of  a  regulation 
requiring  a  device  to  remain  in  class  III. 
the  Secretary  shall  publish  a  proposed 
regulation  respecting  the  classification 
of  a  device  and  provide  an  opportunity 
for  the  submission  of  comments  on  any 
such  regulation.  No  regulation  requiring 
a  device  to  remain  in  class  III  or  revising 
its  classification  may  take  effect  before 
the  expiration  of  90  days  from  the  date 
of  the  publication  in  the  Federal  Register 
of  the  proposed  regulation. 

Section  4(b)(3)  of  the  SMDA  also 
states  that,  notwithstanding  the 
provisions  for  reclassification  of  other 
transitional  devices,  the  Secretary  shall 
not  retain  daily  wear  soft  or  daily  wear 
nonhydrophylic  plastic  contact  lenses  in 
class  III  unless  the  Secretary  determines 
they  meet  the  statutory  criteria  for 
remaining  in  class  III.  This  finding  and 
the  grounds  for  such  finding  must  be 
published  in  the  Federal  Register.  The 
Secretary  must  make  this  determination 
within  24  months  of  the  date  of  the 
enactment  of  the  SMDA.  If  the  Secretary 
has  not  reclassified  the  above  specified 
contact  lenses  within  36  months  of  the 
date  of  enactment,  the  Siecretary  shall 


issue  an  order  placing  the  lenses  in  class 
U. 

B.  Statutory  Authority  and  Enforcement 

In  addition  to  the  provisions  of  section 
520(1).  as  added  by  section  4(b)  of  the 
SMDA.  described  above,  this  order  is 
issued  under  section  519  of  the  act  (21 
U.S.C.  360i),  as  implemented  by 
S  860.7(g)(2].  This  regulation  enables 
FDA  to  require  certain  reports  bearing 
on  device  classification  and  on  device 
effectiveness. 

Failure  to  comply  with  this  order  will 
result  in  a  violation  of  section  301(q]  of 
the  act.  which  prohibits  the  failure  or 
refusal  to  furnish  any  material  or 
information  required  under  section  519 
of  the  act  (including  information 
required  under  S  8eo.7(g)(2)).  Failure  to 
comply  with  this  order  may  also  result 
in  violating  sections  301  (a),  (b),  (c),  (g),  . 
and  (k)  of  the  act.  which  prohibit  several 
actions  with  respect  to  interstate 
commerce  of  devices  that  are 
misbranded  under  section  502(t)(2)  (21 
U.S.C.  352(t)(2))  because  of  a  failure  to 
furnish  any  material  or  information 
respecting  a  device  required  under 
section  519  of  the  act  (again,  including 
information  required  under 
i  e60.7(g)(2)).  Persons  who  violate 
section  301  of  the  act  may  be  restrained, 
under  section  302  of  the  act  (21  U.S.C. 
332),  or  may  be  imprisoned  or  fined 
under  section  303  of  the  act  (21  U.S.C. 
333).  FDA  may  also  seize  misbranded 
devices  under  section  304  of  the  act  (21 
U.S.C.  334), 

C.  Information  Required  and  Requested 
by  This  Order 

The  information  required  by  the  order 
shall  include  citation  to.  and  summary 
of,  reports  in  the  scientific  literature 
concerning  the  device  or  related  devices 
that  are  known  to  or  that  reasonably 
should  be  known  to  the  firm;  and  a 
summary  of  the  safety  and  effectiveness 
information  obtained  from  continuing 
evaluation  of  the  device  for  its  intended 
use  imposed  as  a  condition  of  approval 
of  the  firm's  PMA  or  otherwise 
conducted  by  the  firm.  This  information 
includes  data  currantly  required  in 
postapproval  reports  for  approved 
devices  under  21  CFR  614.82  and  814.84. 

To  aid  FDA  in  making  determinations 
as  to  the  appropriate  classification  of 
transitional  devices,  FDA  may  also 
require  manufacturers  to  submit  the 
safety  and  effectiveness  information 
identified  in  the  summaries.  FDA 
encourages  manufacturers  to  provide 
such  information,  prior  to  a  specific 
request,  in  their  responses  to  the  order 
herein.  FDA  also  encourages  holders  of 
approved  PMA's  to  provide,  or  authorize 
FDA  to  reference,  safety  and 


effectiveness  information  in  their 
PMA's.  Although  the  summaries 
provided  will  be  available  for  public 
disclosure,  all  other  information 
provided,  whether  such  information  is 
required  by  FDA  or  is  submitted 
voluntarily  by  the  manufacturer  will  be 
subject  to  the  provisions  of  21  CFR  part 
20  governing  the  disclosure  of 
information.  Thus,  21  CFR  part  20  will 
govern  disclosures. 

II.  Order 

The  agency  is  hereby  issuing  this 
order  under  sections  519  and  520(I)(5)(A) 
of  the  act  (21  U.S.C.  360i  and 
360j(l)(5)(A))  and  S  880.7(g)(1)  of  the 
regulations.  Under  the  order,  safety  and 
effectiveness  information  must  be 
submitted  within  60  days  after  the  date 
of  the  order  so  that  FDA  may  begin 
promptly  the  process  established  by 
section  520(1)(5)(B)  of  the  act  to  either 
revise  or  sustain  the  class  III  status  of 
the  transitional  class  III  devices. 

III.  AppUcability 

This  order  applies  to  all 
manufacturers  of  class  III  transitional 
devices.  These  devices  are  as  follows:  . 

1.  Polymethylmethacrylate  (PMMA) 
bone  cement  (21  CFR  888.3027) 

2.  Absorbable  and  nonabsorbable 
surgical  sutures 

3.  Absorbable  powder  for  lubricating 
a  surgeon's  glove  (21  CFR  878.4480) 

4.  Absorbable  hemostatic  agent  and 
dressing  (21  CFR  878.4490) 

5.  Injectable  polytetrafiuoroethylene 
(Teflon) 

6.  Gonococcal  antibody  test  (CAT)  (21 
CFR  866.3290) 

7.  Biologically  derived  in  vitro 
diagnostic  substances  for  the 
identification  or  analysis  of 
carcinoembryonic  antigen  (CEA)  or 
alpha-fetoprotein  (AFP)  for  use  as  aids 
for  the  detection  or  management  of 
cancer  in  humans 

8.  Vascular  grafts  of  animal  (including 
human)  origin 

9.  Intraocular  lens  (21  CFR  886.3600) 

10.  Intraocular  fluid  (21  CFR  888.4275) 

11.  Soft  (hydrophilic)  contact  lens  (21 
CFR  886.5925) 

12.  Soft  (hydrophilic)  contact  lens 
solution  (21  CFR  886.5928) 

13.  Rigid  gas  permeable  contact  lens 
(21  CFR  886.5916)  j 

14.  Rigid  gas  permeable  contact  lens 
solution  (21  CFR  886.5918) 

15.  Contact  lens  heat  disinledlion  unit 
(21  CFR  886.5933) 

16.  Triphosphate  granules  for  dental 
bone  repair  (21  CFR  872.3930) 

17.  Cervical  smear  processing  devices 

18.  Hysteroscopy  fluid 

19.  Injectable  silicone  / 
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20.  Bone  heterografts  (21  CFR 
888.3015) 

21.  Gases  used  within  the  eye  to  place 
pressure  on  a  detached  retina  (21  CFR 
886.4270) 

22.  Biologically  derived  in  vitro 
diagnostic  substances  for  the 
identification  or  analysis  of  tumor- 
associated  antigen  (TAA)  and  tumor- 
associated  polypeptide  antigen  (TPA) 
for  use  as  aids  for  the  detection  or 
management  of  cancer  in  humans 

23.  Ophthalmic  devices  for  measuring 
intraocular  pressure  if  subject  to  IND  or 
NDA 

24.  Pregnancy  test  kits 
(nonimmunological  tests). 

This  order  is  not  applicable  to 
transitional  devices  that  were 
previously  subject  to  premarket 
approval  but  have  been  subsequently 
reclassiHed  into  class  I  or  II.  These 
devices  are: 

1.  Antimicrobial  susceptibility  test 
disc  (21  CFR  868.1620) 

2.  Antimicrobial  susceptibility  test 
powder  (21  CFR  866.1640) 

3.  Absorbable  surgical  gut  suture  (21 
CFR  878.4830) 

4.  Nonabsorbable  polypropylene 
suture  (21  CFR  878.5010) 

5.  Nonabsorbable  poly  (ethylene 
terephthalate)  surgical  suture  (21  CFR 
878.5000) 

6.  Nonabsorbable  polyamide  (nylon) 
surgical  suture  (21  CFR  878.5020) 

7.  Natural  nonabsorbable  silk  suture 
(21  CFR  878)' 

8.  Absorbable  poly  (glycolide/Z,- 
lactide)  surgical  suture  (21  CFR  878.4493) 

9.  Stainless  steel  surgical  suture  (21 
CFR  878) » 

IV.  Mandatory  Requirements  Under  the 
Order 

Within  60  days  after  publication  of 
this  Federal  Register  notice,  all 
manufacturers  currently  marketing  the 
transitional  class  111  devices  subject  to 
this  order  shall  provide  a  summary  of, 
and  citation  to.  any  information  known 
or  otherwise  available  to  the 
manufacturers  respecting  the  devices, 
including  adverse  safety  and 
effectiveness  data  which  has  not  been 
submitted  under  section  519  of  the  act 

V.  Permissive  Requirements  Under  the 
Order 

Under  section  520(1)(5)(A)  of  the  act. 
as  added  by  section  4(b)(5)  of  the 
SMDA,  FDA  may  require  the  submission 
of  the  adverse  safety  and  e^ectiveness 
information  identified  in  the  summary 
and  citation  submitted  in  response  to 
this  order,  if  such  information  is 


'  Reclassincations  of  tlwae  tutuies  will  be 
codiried. 


available  to  the  manufacturer. 
Manufacturers,  however,  may 
voluntarily  include  this  adverse 
information  in  their  responses  to 
facilitate  FDA  review.  This  information 
will  be  considered  along  with  other 
safety  and  effectiveness  information 
available  to  FDA  in  determining 
whether  to  propose  that  a  transitional 
class  III  device  remain  in  class  III  or  be 
reclassified.  To  assist  FDA  in  making 
this  determination,  holders  of  approved 
PMA's  for  these  devices  may  voluntarily 
provide,  or  authorize  FDA  to  reference, 
safety  and  effectiveness  information  in 
their  PMA's.  PMA  holders  may  provide 
such  information  or  authorization  in 
their  response  to  this  order  or  by 
amending  their  approved  PMA's  in  one 
or  more  of  the  following  ways: 

1.  Authorize  FDA's  use,  or  provide  a 
summary,  of  all  or  speciHed  safety  and 
effectiveness  information  in  their 
PMA's,  including  supplements  and 
reports  thereto; 

2.  Provide  a  summary  of  the  safety 
and  effectiveness  information  in 
postapproval  reports  to  their  PMA's 
submitted  under  section  519  of  the  act; 
and/or 

3.  Authorize  FDA's  use  of  all  or 
specified  safety  and  effectiveness 
information  in  the  summary  of  safety 
and  effectiveness  data  included  in  the 
firms'  approved  PMA  and/or  made 

,  publicly  available  by  FDA  under  section 
520(h)(3)  of  the  act  when  their  PMA  was 
approved. 

To  further  assist  FDA  in  determining 
whether  a  transitional  device  should 
remain  in  class  HI  or  be  reclassified, 
manufacturers  of  these  devices  in  their 
responses  to  this  order  under  section 
520(I)|5)(A)  of  the  act  or  in  separate 
correspondence  addressed  to  the  above 
identified  contact  person  may 
voluntarily  include  a  discussion  with 
appropriate  justification  as  to  the 
appropriate  classification  of  their 
device.  In  preparing  such  a  discussion, 
manufacturers  should  consider  the 
following  provisions  under  the  SMDA 
affecting  the  premarket  approval  and 
reclassification  processes: 

1.  Sections  513  (a)(lJ(B),  (a)(1)(C),  and 
514(a)(1)  of  the  act  (21  US.C.  360c 
(a)(1)(B).  (a)(1)(C).  and  360d(a)(l))- 
Redefinition  of  class  II  devices  to 
provide  for  special  controls  rather  than 
performance  standards  alone,  and  the 
conforming  redefinition  of  class  III 
devices.  Under  section  513(a)(1)(B)  of 
the  act  as  revised  by  section  5(a)  of  the 
SMDA,  class  II  devices  are  no  longer 
exclusively  defined  to  be  those  devices 
for  which  a  performance  standard  is 
required  and  could  be  developed  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  Section  513(a)(1)(B)  of 


the  act  now  defines  class  11  devices  as 
those  devices,  which  cannot  be 
classified  as  class  I  devices  because 
general  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device,  and  for 
which  there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance.  Special  controls  to 
provide  such  assurance  include  the 
issuance  of  performance  standards, 
postmarket  surveillance,  patient 
registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  other  appropriate 
actions.  Any  special  control,  by  itself  or 
in  combination  with  others,  can  provide 
the  basis  for  placing  a  device  into  Class 
II.  For  a  device  that  is  purported  ot* 
represented  to  be  for  a  use  in  supporting 
or  sustaining  human  life,  the  Secretary 
shall  examine  and  identify  the  special    ; 
controls,  if  any,  that  are  necessary  to 
provide  reasonable  assurance  of  safety 
and  effectiveness  and  describe  how  the 
control  will  provide  such  assurance. 

2.  Section  513(f)(2)(A).  520(1)(2)  (21 
U.S.C.  360c(p(2)(A),  3eOj(l)(2)  of  the 

act — Initiation  of  reclassification.  These 
provisions,  added  by  section  5(c)  of  the  , 
SMDA,  grant  FDA  the  authority  to 
initiate  the  reclassification  of  a  device    | 
classiRed  into  class  HI.  ' 

3.  Section  522  of  the  act  (21  U.S.C. 
3601) — Postmarket  surveillance.  Section 
522  of  the  act,  added  by  section  10  of  the 
SMDA,  states  that  manufacturers  that     i 
introduce  into  interstate  commerce  for 
the  first  time  after  January  1. 1991,  a 
permanently  implantable  device,  which 
may  cause  serious,  adverse  health 
consequences  or  death  by  failure,  a  life- 
supporting  or  hfe-sustaining  device,  or  a 
device  that  potentially  presents  a 
serious  risk  to  health,  are  required  to 
conduct  postmarket  surveillance  of  the 
device.  Additionally,  FDA  may  in  its 
discretion  require  postmarket 
surveillance  for  any  other  device. 

4.  Section  520(h)  of  the  act  (21  U.S.C. 
360(h))— FDA  use  of  PMA  information  to 
reclassify  devices,  approve  other  PMA 's 
and  establish  performance  standards. 
This  provision,  as  added  by  section  11  ot 
the  SMDA,  provides  that  1  year  after  the 
fourth  device  of  a  kind  has  been 
approved  under  section  515  of  the  act 
(21  U.S.C.  360e).  FDA  may  use  any 
information  contained  in  the  PMA 
application  filed  under  515(c),  including 
clinical  and  preclinical  tests  or  studies, 
but  excluding  descriptions  of  methods  of 
manufacture  and  product  composition, 
that  demonstrates  the  safety  and 
effectiveness  of  a  device,  in  evaluating  a 
subsequent  application  for  approval, 
detemiining  whether  a  product 
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development  protocol  can  be  approved 

under  section  515  of  the  act  or  in  . 

reaching  a  reclassification  decision 

under  sections  513(e).  513(f)(2).  or  i 

520(l)(2)  of  the  act.  1 

VI.  Submission  of  Required  Information 

Summary  of.  and  a  citation  to.  any 
information  required  by  the  act  must  be  * 

submitted  by  January  13. 1991  to  the 
Document  Mail  Center  (address  above). 

Dated:  November  a  1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  91-27426  Filed  11-13-81;  8:45  am) 
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The  President 


Presidential  Documents 


Proclamation  6373  of  November  12,  1991 
Hire  a  Veteran  Week,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  the  past  year,  America's  service  men  and  women  demonstrated,  once 
again,  the  extraordinarily  high  standards  of  professionalism  and  skill  that  we 
have  come  to  expect  of  the  United  States  Armed  Forces.  Working  together 
with  remarkable  precision  and  speed,  they  ensured  the  resounding  success  of 
our  military  operations  in  the  Persian  Gulf^rom  the  massive  deployments  of 
Operations  Desert  Shield  and  Desert  Storm  to  the  large-scale  humanitarian 
relief  efforts  of  Operation  Provide  Comfort  and  Operation  Sea  Angel.  This 
month,  as  we  salute  our  Persian  Gulf  veterans  and,  indeed,  all  those  who  have 
served  in  our  Nation's  armed  forces,  we  also  recognize  the  wealth  of  knowl- 
edge and  experience  that  they  have  to  offer  as  members  of  the  civilian  work 
force. 

From  the  beginning  of  Operation  Desert  Shield,  the  American  military  showed 
that  it  is  capable  of  planning  and  executing  tremendously  complex  and 
sensitive  operations.  Our  success  in  the  Persian  Gulf  highlighted  not  only  the 
superiority  of  American  technology  but  also  our  troops'  ability  to  employ 
these  remarkable  tools.  Moreover,  the  conflict  in  the  Gulf  reminded  all 
Americans  that  we  can  rely  on  our  citizen-soldiers,  the  Reservists  and  Nation- 
al Guard  members  who  responded  so  well  when  called  upon  to  stand  shoul- 
der-to-shoulder with  their  comrades  in  the  regular  components  of  the  active 
duty  military  forces.  We  also  saw  that  the  American  employer  is  prepared  to 
stand  behind  the  employee  who  is  called  to  active  military  service  and  to 
safeguard  that  individual's  employment  rights  while  he  or  she  is  away. 

This  month,  as  we  honor  our  Nation's  veterans,  let  us  also  recognize  the  value 
of  recruiting  and  hiring  these  Americans  in  the  workplace.  Our  veterans  have 
developed  special  knowledge  and  skills  through  their  military  service,  and 
they  clearly  possess  the  drive  and  the  discipline  that  are  needed  to  help  keep 
American  business  competitive  in  the  international  arena. 

The  Congress,  by  House  ]oint  Resolution  280,  has  designated  the  week  of 
November  10  through  November  16, 1991,  as  "Hire  a  Veteran  Week"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 
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NOW,  THEREFORE.  L  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  10  through  November  18. 
1991,  as  Hire  a  Veteran  Week.  I  encourage  all  Americans — in  particular, 
employers,  labor  leaders,  and  public  officials — to  support  the  campaign  to 
increase  the  employment  of  men  and  women  who  have  served  our  country  in 
the  £irmed  forces. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


|FR  Doc  91-27027 

Filed  11-13-ei-.  KM9  tm] 

Billing  code  319S-(n-M 


Editorial  note:  For  the  President's  remarks  commemorating  Veterans  Day,  see  issue  No.  46  of  the 
Weekly  Compilation  of  Presidential  Documents. 
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jPhxJamatioii  6374  of  November  13, 1991 
National  Red  Ribbon  Month,  1991 


By  the  I^sident  of  the  United  States  of  America 

j 

A  Pradamation 

During  the  month  of  November,  we  Americans  pause  to  count  our  many 
blessings — including  the  love  of  family  and  friends,  the  joy  of  freedom  and 
security,  and,  of  course,  the  gift  of  life  itself  Thus,  the  holiday  season  that 
traditionally  begins  on  Hianksgiving  is  ■  very  special  time  of  celebration  and 
renewaL 

Tragically,  however,  this  time  of  peace  and  joy  will  become  a  time  of 
mourning  for  far  too  many  American  families  as  a  result  of  alcohol-related 
traffic  accidents.  Countless  hopes  and  dreams  will  be  destroyed  this  holiday 
season  when  drinking  turns  deadly  behind  the  wheel. 

Drunk  driving  often  makes  headlines  during  the  holidays,  but  we  must  remem- 
ber that  this  scourge  is  a  year-round  public  health  problem.  Indeed,  the 
Department  of  Transportation  reports  that  traffic  accidents  remain  the  single 
leading  cause  of  death  for  Americans  between  the  ages  of  5  and  32.  and  that 
almost  half  of  these  fatalities  involve  alcohol.  In  1990  alone,  more  than  22,000 
people  died  in  alcohol-related  motor  vehicle  accidents — an  average  of  one 
person  every  24  minutes.  Each  year,  another  345,000  persons  are  injured  in 
drunk  driving  incidents. 

The  toll  that  alcohol-related  accidents  takes  on  Americans  between  the  ages 
of  16  and  20  is  especially  alarming.  Although  in  most  States  it  is  illegal  for 
minors  to  purchase  alcoholic  beverages  in  any  form,  nearly  half  of  all  traffic 
fatalities  in  this  age  group  stem  from  alcohol-related  accidents,  hi  1990  alone, 
the  lives  of  some  3,361  young  men  and  women — potential  scientists,  physi- 
cians, teachers,  and  parents — were  violently  cut  short. 

The  news  is  not  all  bad,  however.  In  recent  years,  we  have  made  encouraging 
progress  in  our  efforts  to  stop  drunk  and  drugged  driving.  According  to  the 
National  Highway  Traffic  Safety  Administration  (NHTSA).  alcohol-related 
fatalities  among  all  adults  have  declined  approximately  13  percent  since  1982. 
The  NHTSA  also  reports  that,  since  1984,  when  the  Congress  called  on  all 
States  to  raise  their  minimum  legal  drinking  age  to  21.  alcohol-related  deaths 
among  youth  have  likewise  dropped.  Indeed,  the  law  has  saved  the  lives  of 
about  1,000  young  Americans  between  the  ages  of  16  and  20  every  year. 

This  progress  has  been  made  possible  by  a  combination  of  tougher  laws  at  the 
Federal,  State,  and  local  levels  and  by  concerted  public  awareness  campaigns 
in  both  the  public  and  private  sectors.  Nevertheless,  we  still  have  much  work 
to  do.  Accordingly,  our  National  Health  Objectives  for  the  year  2000  include 
targets  for  reducing  the  number  of  alcohol-related  motor  vehicle  fatalities.  We 
remain  firmly  resolved  to  reduce  underage  drinking,  and  we  will  continue  to 
seek  both  the  enactment  and  the  enforcement  of  tougher  laws  against  driving 
under  the  influence  of  alcohol  or  drugs. 
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Millions  of  concerned  individuals  across  the  United  States  have  rallied  in 
support  of  these  and  other  measures  against  drunk  driving.  This  month,  the 
3,000.000  members  of  Mothers  Against  Drunk  Driving  (MADD)  will  launch  a 
major  public  awareness  campaign  by  asking  Americans  to  "Tie  One  on  for 
Safety"  during  the  upcoming  holiday  season.  Members  of  MADD  will  distrib- 
ute more  than  90,000,000  red  ribbons  nationwide  to  remind  all  those  who  might 
get  behind  the  wheel  to  think  before  they  drink. 

To  help  heighten  public  awareness  of  the  dangers  of  drinking  and  driving,  the 
Congress,  by  Senate  Joint  Resolution  188.  has  designated  November  1991  as 
"National  Red  Ribbon  Month"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  month. 

NOW.  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  1991  as  National  Red  Ribbon  Month.  I 
urge  all  Americans  to  observe  this  month  with  appropriate  programs  and 
activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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DEPARTUENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  445 

[OOC.  No.  0287s] 

Pepper  Crop  Insurance  Regulations 

AOCNCV:  Federal  Crop  Insureuoce 
Coiporation.  USDA. 

action:  Notice  to  extend  Sunset  Review 

date. 

summary:  The  Federal  Crop  Insarance 
Corporation  (FCiC)  hereby  publishes 
this  notice  to  extend  the  sunset  review 
date  for  the  Pepper  Crop  Insurance 
Regulations  (7  CFR  pert  445).  The 
intended  effect  of  this  notice  is  to 
reestablish  the  sunset  review  date  of 
these  regulations  following  a  review  in 
accordance  with  the  provisions  of 
Departmental  Regulation  1512-1  to 
determine  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures. 

EFFECTIVE  DATE:  November  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Cr<^ 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  WashiogtcHU  DC,  20250. 
telephone  (202)  447-3325. 

SUFPUMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  the 
USDA  procedures  estabKshed  by 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regolalions  is 
December  1. 1906. 

Atttfaoiity:  7  VS.C.  1500. 1518. 


Done  in  WasUacton.  DC,  on  October  31. 
1991. 

^lB•s  E.  Caaoo. 

Manager,  Federal  Crop  btswvnce  Program. 
(PR  Doc.  91-2743S  Filed  11-14-«;  0(45  am) 
MUMQ  cow  »«10-OS-« 


7CFRPart44e 

[Docket  Na  Ut6tl 

Walnut  Crop  Insurane*  RegulstlofN 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice  to  extend  Sunset  Review 
date. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  publishes 
this  notice  to  extend  the  sunset  review 
date  for  the  Walnut  Crop  Insurance 
Regulations  (7  CFR  part  446).  The 
intended  effect  of  this  notice  is  to 
reestablish  the  sunset  review  date  of 
these  regulations  following  a  review  in 
accordance  with  the  provisions  of 
Departmental  Regulation  1512-1  to 
detenqjne  the  need,  currency,  darity. 
and  effactivoiess  of  these  regulations 
under  those  procedures. 

EFFBCTRfl  DATC  November  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washin^gton,  DC  20250, 
telephone  (202)  447-3325. 

SUFPLBSaiTARY  INFORRMTIOir  This 

action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  darity,  and 
e^ectiveness  (rf  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
May  1.1996. 

AuthatMy:  7  VS.C  ISOa  ISlft 

Done  In  Washington,  DC  on  October  31. 

1991. 

Jones  B.  CasoB, 

Manager,  FiBduatCtop  Imuuaaoe  Program. 

[PR  Doe.  91-27430  Filed  n-14-ei;  8:45  am)    « 

BILUNQ  ffl^pt  nw  01  N 


DEPARTMENT  OF  TRANSPORTATION 
Feosfw  AviatkNt  Administration 
14  CFR  Part  71 
[Airspace  Docket  Na  91-AWA-7) 

Amend  Operating  Hours  for  Hm 
Pensacoia  Naval  Air  Station  Airport 
Radar  Service  Area;  FL 

agency:  Federal  Aviation 
Administration  (PAA).  DOT. 

ACnoN:  Final  rule. 

summary:  This  amendment  changes  the 
operating  hours  of  the  Pensacoia  Naval 
Air  Station  (NAS),  FL.  Airport  Radar 
Service  Area  (ARSA).  The  Pensacoia 
NAS  has  reduced  its  operating  hours. 
This  action  makes  the  ARSA  elective 
only  during  the  (qierating  boors  of  the 
NAS.  which  will  be  published  by 
NOT  AM  and  in  the  Airport/Facility 
Directory. 

BFPtCliWi  DATE  0001  etc,  November 
19. 1991. 

FOR  FURTHM  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  TrafHc  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Waahiogtoa  DC  20691;  telephone:  (202) 
267-9250. 
The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  changes 
the  operating  hours  for  the  Pensacoia 
NAS  ARSA  to  coincide  with  the 
operating  hours  of  the  Pensacoia  NAS, 
which  are  from  0600  to  2400  local  time. 
Monday  through  Friday,  and  from  0600 
to  2200  local  time  on  weekends  and 
holidays.  An  ARSA  is  established  based 
on  the  activity  at  the  airport  concerned. 
The  degree  of  activity  at  the  NAS  relates 
directly  to  the  field's  operating  hours, 
and  does  not  warrant  ARSA  status 
when  the  field  is  closed.  The  Pensacoia 
Air  Traffic  Control  Tower  will  continue 
to  provide  approach  control  service  for 
the  area.  I  And  that  notice  and  public 
procedure  under  5  U.&C  55S(b)  are 
unnecessary  t>ecau8e  this  action  is  a 
minor  technical  amendment  in  wMch  the 
pubUc  woMid  not  be  particularly 
interested.  Section  71.501  of  part  71  off 
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the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
tragic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71]  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a). 
1510:  Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  lanuary  12. 1983):  14 
CFR  11.69. 

$71,501    [Amended] 

2.  9  71.501  is  amended  as  follows: 
PensacoU  NAS.  PL  (Amended] 

By  adding  the  following  to  the  end  of  the 
description:  "The  airport  radar  service  area  is 
effective  during  the  specific  days  and  hours 
of  operation  of  the  Pensacola  NAS  as 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  published  in  the  Airport/ 
Facility  Directory." 

Issued  in  Washington,  DC.  on  November  7, 
1991. 

Harold  W.  Bmiier. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  91-27472  Filed  11-14-91: 8:45  am] 
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14  CFR  Part  71 


[Airspace  Docket  Na  90-AGL-21] 

Alteration  of  VOR  Federal  Airways;  Ml 

AOCNCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule.         

summary:  This  amendment  alters  the 
descriptions  of  Federal  airways  located 
in  the  State  of  Michigan.  This  action  will 
realign  a  segment  of  V-26  and  V-133  in 
the  vicinity  of  Detroit,  MI.  This  action  is 
necessary  to  align  several  intersections 
to  coincide  with  the  standard  terminal 
arrival  routings  and  approach 
procedures  to  the  Detroit  Metropolitan 
Wayne  County  Airport. 
EFFECTIVE  DATE:  0901  u.t.c.  January  9. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW. 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  11, 1991.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  descriptions  of  VOR 
Federal  Airways  V-26  and  V-133 
located  in  the  State  of  Michigan  (56  FR 
5377).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  V-26  and  V-133  located 
in  the  State  of  Michigan.  Altering  these 
airways  will  align  several  intersections 
to  coincide  with  the  standard  terminal 
arrival  routings  and  approach 
procedures  to  the  Detroit  Metropolitan 
Wayne  County  Airport.  Realigning  the 
airways  will  make  better  use  of  the 
navigational  aids  and  airspace  in  the 
area. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES,  i 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS  I 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

{71.123    [Amended] 

2.  S  71.123  is  amended  as  follows: 
V-26   [Amended! 

By  removing  the  words  "INT  Salem  140* 
and  DRYER,  OH.  305*  radials:"  and 
substituting  the  words.  "Detroit,  MI:  INT 
Detroit  141*  and  DRYER,  OH,  305*  radials;" 

V-133    [Amended] 

By  removing  the  words  "INT  Mansfield 
349*  and  Salem,  MI,  140*  radials;  Salem;"  and 
substituting  the  words,  "INT  Mansfield  349* 
and  Detroit.  MI  141*  radials:  Detroit:  Salem, 
MI;" 

Issued  in  Washington.  DC  on  November  6, 
1991. 
Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  91-27474  Filed  11-14-01:  8:45  am] 
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14  CFR  Parts  71  and  75 
[Airspace  Docket  Na  91-AWP-3] 

Atteratlon  of  VOR  Federal  Airways  and 
Jet  Routes 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARr.  These  amendments  alter  the 
descriptions  of  the  Federal  airways  and 
jet  routes  extending  from  the  Salt  River 
(SRP)  VHF  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
located  in  Phoenix,  AZ.  The  Salt  River 
VORTAC  has  been  relocated  4  miles 
west  of  its  previous  position.  These 
amendments  will  alter  the  en  route 
airway  structure  to  coincide  with  that 
relocation.  Additionally,  the  Salt  River 
VORTAC  will  be  renamed  the  Phoenix 
(PXR)  VORTAC. 

EFFECnvB  date:  0901  u.t.c  January  9, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alton  D.  Scott.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9252. 
SUPPLEMENTARY  INFORMATION: 

History  ! 

On  June  4. 1991.  the  FAA  proposed  to 
amend  parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  71 
and  75)  to  alter  the  descriptions  of  VOR 
Federal  airways  and  jet  routes  located 
in  Phoenix,  AZ  (56  FR  25382).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  the  inclusion  of 
J-244,  these  amendments  are  the  same 
as  those  proposed  in  the  notice.  Sections 
71.123  and  75.100  of  parts  71  and  75  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  Rule      I 

These  amendments  to  parts  71  and  75 
of  the  Federal  Aviation  Regulations  alter 
the  descriptions  of  the  VOR  Federal 
airways  and  jet  routes  extending  from 
the  Salt  River  VORTAC  located  in 
Phoenix.  AZ.  The  Salt  River  VORTAC 
has  been  relocated  4  miles  west  of  its 
previous  position.  Additionally,  the  Salt 
River  VORTAC  will  be  renamed  the 
Phoenix  VORTAC.  On  December  11, 


1989.  the  FAA  published  in  the  Federal 

Register  the  final  rule  on  the  Phoenix 
Terminal  Control  Area  with  an  effective 
date  of  January  11, 1990  (54  FR  50982). 
During  the  rulemaking  process  many 
commenters  suggested  that  the  FAA 
establish  a  VOR  on  the  airport  at 
Phoenix.  The  FAA  agreed  and  during 
June  1989.  the  FAA  identified  an 
acceptable  site  1.8  nautical  miles  (NM) 
east  of  Phoenix  Sky  Harbor  Airport:  the 
Salt  River  VORTAC  has  now  been 
relocated  to  this  site.  Congruent  with 
this  relocation  the  Salt  River  VORTAC 
will  be  renamed  the  Phoenix  VORTAC. 
This  action  alters  the  en  route  airway 
structure  to  coincide  with  this 
relocation.  Jet  Route  J-244  was  amended 
on  May  30. 1991.  between  Las  Vegas. 
NM,  and  Salt  River.  AZ  (56  FR  26326). 
Although  this  jet  route  was  not  initially 
included  in  the  NPRM.  this  action  will 
also  amend  1-244. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciirrent.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  vWll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 
75 

Aviation  safety,  VOR  Federal  airways 
and  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  71  and  75]  are  amended,  as 
follows:  I 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS  | 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a), 
1510:  Executive  Order  10854: 49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.60. 

871.123   [Amandad] 

2.  i  71.123  it  amended  as  follows: 


V-ie    [Amended] 

By  removing  the  words  "Salt  River,  AZ; 
INT  Salt  River  161*  and  Stanfield,  AZ.  105' 
radials;"  and  substituting  the  words 
"Phoenix.  AZ;  INT  Phoenix  155*  and 
Stanfield.  AZ,  105*  radials:" 

V-M   [Amwided]  \        | 

By  removing  the  words  "From  Gila  Bend. 
AZ,  via  INT  Gila  Bend  096'  and  Salt  River, 
AZ.  204*  radials;  Salt  Riven"  and  substituting 
the  words  "From  Gila  Bend,  AZ,  via  INT  Gila 
Bend  096*  and  Phoenix,  AZ,  107'  radials; 
Phoenix;" 

V-105,  V-190  and  V-257    [Amended] 

By  removing  the  words  "Salt  River,  AZ" 
and  substituting  the  words  "Phoenix,  AZ" 

V-327    [Revised] 

From  Phoenix.  AZ;  INT  Phoenix  Oil*  and 
Flagstaff,  AZ,  186'  radials:  Flagstaff. 

V-52t    [Revised] 

From  Phoenix,  AZ;  INT  Phoenix  046'  and 
St.  Johns,  AZ  288*  radials;  St.  Johns. 


V-M2    [Amended] 

By  removing  the  words  "From  Salt  River. 
AZ;  via  INT  Salt  River  006'  and  Drake.  AZ, 
131*  radials;"  and  substituting  the  words 
"From  Phoenix.  AZ;  via  INT  Phoenix  Oil*  and 
Drake.  AZ.  131*  radials;" 

V-567    [Revlswl] 

From  Phoenix.  AZ;  via  INT  Phoenix  Oil* 
and  Winslow,  AZ.  224*  radials;  52  miles,  95 
MSU  to  Winslow. 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

3.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(8).  1354(a). 
1510:  Executive  Order  10854;  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69;  49  CFR  1.47. 

S7S.100   [Amended] 
4. 1  75.100  is  amended  as  follows: 

J-11    [Revised] 

From  Tucson.  AZ.  via  INT  Tucson  320*  and 
Phoenix,  AZ  155*  radials;  Phoenix;  Drake, 
AZ;  Bryce  Canyon,  UT;  Fairfield,  UT;  to  Salt 
Lake  City,  UT. 

J-18,  J-44  and  J-92    [Amended] 

By  removing  the  words  "Salt  River,  AZ" 
and  substituting  the  words  "Phoenix,  AZ" 

J-19    [Amended] 

By  removing  the  words  "From  Salt  River. 
AZ.  via  INT  Salt  River  051*  and  Zuni,  AZ. 
242*  radials:"  and  substituting  the  words 
"From  Phoenix,  AZ.  via  INT  Phoenix  052*  and 
Zuni.  NM.  242*  radials:" 

J-W    [Amended] 

By  removing  the  words  "Salt  River,  AZ; 
INT  Salt  River  272*  and  BIythe,  CA  096* 
radials;"  and  substituting  Uie  words 
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"Phoenix.  Ma  INT  Phoenix  272*  and  Blyth«. 
CA.  OW  radialK" 


^102    [AMMdadl 

By  removing  the  word*  "From  Salt  River. 
AZ;  INfT  Salt  River  066*  and  Zuni.  NM.  228* 
radials:"  and  substituting  the  words  "From 
Phoenix.  AZ;  INT  Phoenix  Oee*  and  Zuni.  NM. 
228' radiolK" 


j-244   [AiMndad] 

By  removing  the  words  TNT  Zuni  242*  and 
Salt  River.  AZ,  061'  radial*:  Salt  River"  and 
substituting  the  words  "INT  Zuni  242*  and 
Phoenix.  AZ.  052"  radiala;  Phoenix" 

IsMied  in  Washington.  DC  on  November  5. 
1991. 

Harold  W.  Backer, 

Manager.  Airspace — Roles  and  Aeronautical 
Jnfomatkm  Division. 
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DEPARTMENT  OF  THE  TREASURY 
Interrari  Revenue  Service 
26  CFR  Parti 
tXJD.  um 

RIN  1545-AP54 

Retume  RelettnQ  to  Cash  in  Exceea  of 
$10,000  Received  In  a  Trade  or 
Businesa 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations. 


:  This  document  contains  final 
regulations  that,  under  certain 
circumstances,  treat  specified  monetary 
instruments  as  cash  for  purposes  of  the 
requirement  under  section  005(A  of  the 
Internal  Revenue  Code  of  1986  to  report 
cash  in  excess  of  $10,000  received  in  a 
trade  or  business.  The  regulations  are 
needed  to  implement  changes  to  the 
applicable  law  made  by  the  Revenue 
Reconciliation  Act  of  1990.  The 
regulations  affect  persons  that,  under 
certain  circumstances,  receive,  in  the 
course  of  a  trade  or  business  in  which 
they  are  engaged,  specified  monetary 
instruments  that  together  with  any 
currency  received,  total  more  than 
$10,000  in  any  one  transaction  (or  two  or 
more  related  transactions). 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  amounts  received  on  or 
after  February  3, 1992. 

FOR  FUirrHER  INTOWMATION  CONTACT: 

Philip  ScotU  202-566-3825  (not  a  toll-free 
number). 


aueFLMMNTAMY  MMMMATIOM: 
Paperwork  Reductioo  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
O^ice  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3504(h)) 
under  control  number  1545-0892.  The 
estimated  annual  burden  per  respondent 
varies  from  11  minutes  to  27  minutes, 
depending  upon  individual 
circumstances,  with  an  average  of  19 
minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  tq^be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  partiodar 
circumstances. 

Conmients  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 
IRS  Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224,  and  to  the  Offlce 
of  Management  and  Budget.  Attention: 
Desk  OfHcer  for  the  Department  of  the 
Treasury.  OfBoe  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503. 
Background 

On  May  15. 199t  the  Federal  Register 
published  a  notice  of  proposed 
rulemaking  (56  FR  22379)  proposing 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  60S0I  of  the  Intemai  Revenue 
Code.  These  amendments  were 
proposed  to  implement  section  11318(a) 
of  the  Revenue  Reconciliation  Act  of 
1990,  Public  Law  101-506, 104  Stat.  1386 
(the  **1990"  Act). 

Written  comments  responding  to  the 
notice  were  received.  A  pubic  hearing 
was  held  on  June  28, 1991,  pursuant  to  a 
notice  published  in  the  Federal  Register 
on  May  15, 1991  (56  FR  22379).  After 
consideration  of  all  written  and  oral 
comments  regarding  the  proposed 
amendments,  those  amendments  are 
adopted  as  revised  by  this  Treasury 
Decision. 
Explanation  of  Provisions 

In  General 

Under  section  60501.  any  person 
engaged  in  a  trade  or  business  who 
receives,  in  the  course  of  that  trade  or 
business,  cash  in  excess  of  Si 0,000  in 
one  transaction  (or  two  or  more  related 
transactions)  must  make  an  information 
return  relating  to  the  transaction.  Any 
person  required  to  make  an  information 
return  under  section  60601  must  also 


furnish  a  statement  to  any  person 
identified  on  the  return  showing  the 
aggregate  amount  of  reportable  cash 
received  from  that  persoa  Financial 
institutions  are  generally  excepted  from 
the  reporting  requirements  of  section 
60501  because,  pursuant  to  regulations 
prescribed  under  section  5313  of  title  31 
of  the  United  States  Code  (relating  to 
reports  on  domestic  coins  and  currency 
transactions),  they  are  required  to  file 
similar  reports  on  the  receipt  of  more 
than  $10,000  in  currency  from  a 
customer  in  one  or  more  transactions  in 
a  business  day. 

Section  11318(a)  of  the  1990  Act 
amended  section  60S0I  to  provide  that, 
to  the  extent  provided  in  regulations,  the 
term  "cash"  includes  any  monetary 
instrument,  whether  or  not  in  bearer 
form,  with  a  face  amount  of  not  more 
than  $10,000  (other  than  certain  checks). 

The  final  regulations,  with  limited 
exceptions,  treat  specified  monetary 
instruments  as  cash  when  they  are 
received  in  connection  with  designated 
reporting  transactions,  i.e.,  retail  sales  of 
consumer  durables  or  collectibles  or 
retail  sales  of  a  travel  or  entertainment 
activity.  In  addition,  a  specified 
monetary  instrument  is  treated  as  cash 
in  any  transaction  if  the  recipient  of  the 
instrument  knows  that  the  instrument  is 
being  used  in  an  attempt  to  avoid  the 
reporting  of  the  transaction  under 
section  60501  and  tlie  regulations    ■ 
thereunder.  The  Service  will  continue  to 
monitor  infonAtion  reporting  in  trades 
and  businessef  generally,  including  real 
estate  closings  and  settlements  and 
transactions  in  the  wholesale  trade,  to 
determine  trends  in  noncompliance  and 
abuse.  If  experience  warrants,  expanded 
reporting  requirements  may  be  proposed 
on  a  prospective  basis. 

Changes  Made  by  the  Final  Regulations 

Specified  Monetary  Instruments 

The  fmal  regulations  clarify  that 
cashier's  checks,  by  whatever  name 
they  are  called  (including  "treasurer's 
check"  and  "bank  check"),  as  well  as 
bank  drafts,  traveler's  checks,  and 
money  orders,  are  speciHed  monetary 
instruments  if  they  have  a  face  amount 
of  not  more  than  $10,000. 

Designated  Reporting  Transactions 

Under  the  proposed  regulations, 
specified  monetary  instruments  are 
treated  as  cash  if  they  are  received  in  a 
designated  reporting  transaction.  A 
designated  reporting  transaction 
inchides  a  retail  sale  of  a  consumer 
durable.  The  proposed  regulations 
define  a  consumer  durable  as  an  item  of 
tangible  personal  property  of  a  type 
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normally  sold  for  personal  consumption 
or  use  that  can  reasonably  be  expected 
to  be  useful  for  at  least  one  year  under 
ordinary  usage  and  that  has  a  sales 
price  of  more  than  $10,000. 

In  response  to  comments  received,  the 
final  regulations  clarify  the  definition  of 
the  term  "consumer  durable"  to  mean  an 
item  of  tangible  personal  property  of  a 
type  that  is  suitable  under  ordinary 
usage  for  personal  consumption  or  use, 
that  can  reasonably  be  expected  to  be 
useful  for  a  least  one  year  under 
ordinary  usage,  and  that  has  a  sales 
price  of  more  than  $10,000.  Thus,  under 
the  final  regulations,  an  item  of  tangible 
personal  property  that  is  suitable  under 
ordinary  usage  for  personal 
consumption  or  use  may  be  a  consumer 
durable  whether  or  not  in  the  experience 
of  a  particular  merchant/recipient  a 
larger  quantity  of  the  item  is  sold  for 
business  use  or  consumption  than  for 
personal  use  or  consumption  and 
whether  or  not  in  a  particular  sale  the 
item  is  sold  for  personal  use  or 
consumption.  For  example,  a  $20,000 
automobile  is  a  consumer  durable  even 
if  the  dealer  sells  a  larger  quantity  of 
automobiles  for  business  use  than  it 
sells  for  personal  use  and  even  if  the 
automobile  in  a  particular  sale  is  sold 
for  business  use.  Conversely,  a  dump 
truck  is  not  a  consumer  durable. 

Under  the  proposed  regulations,  a 
designated  reporting  transaction  also 
includes  the  retail  sale  of  a  travel  or 
entertainment  activity.  A  travel  or 
entertainment  activity  is  one  or  more 
items  of  travel  or  entertainment 
pertaining  to  a  single  trip  or  event,  but 
only  if  the  aggregate  sales  price  of  all 
items  pertaining  to  the  trip  or  event 
exceeds  $10,000. 

Some  commentators  suggested  that  a 
retail  sale  of  a  travel  or  entertamment 
activity  should  not  be  included  as  a 
designated  reporting  transaction. 
However,  based  on  law  enforcement 
experience,  the  retail  sale  of  a  travel 
and  entertaiimient  activity  has  been 
retained  as  a  designated  reporting 
transaction  in  the  final  regulations.  In 
this  connection,  it  should  be  noted  that, 
as  discussed  below,  the  final  regulations 
clarify  the  down  payment  plan 
exception  to  the  designated  reporting 
transaction  rules  so  as  to  make  the 
exception  more  readily  applicable  to 
items  of  travel  and  entertaiiunent 

The  final  regulations  clarify  the 
definition  of  "retail  sale"  by  providing 
that  any  sale  (whether  for  resale  or  for 
any  other  purpose)  that  is  made  in  the 
course  of  a  trade  or  business  that 
principally  consists  of  making  sales  to 
ultimate  consumers  is  a  retail  sale. 


Exceptions  for  Loans  and  Periodic 
Payment  Plans 

The  proposed  regulations  provide  that 
a  specified  monetary  instrument 
received  in  a  designated  reporting 
transaction  is  not  treated  as  cash  if  one 
of  the  exceptions  discussed  below 
applies  and  the  recipient  does  not  know 
that  the  instrument  is  being  used  in  an 
attempt  to  avoid  the  reporting  of  the 
transaction  under  section  60501  and  the 
regulations. 

The  first  exception  applies  if  the 
monetary  instrument  constitutes  the 
proceeds  of  a  loan  from  a  bank 
(including  a  thrift  institution  or  a  credit 
union).  The  merchant/recipient  may  rely 
on  a  copy  of  the  loan  document,  a 
written  statement  from  the  bank,  or 
similar  documentation  to  substantiate 
that  the  instrument  constitutes  loan 
proceeds. 

Commentators  recommended  that  the 
final  regulations  should  provide 
examples  of  documentation  (other  than 
a  loan  document  or  a  written  statement 
from  the  bank  issuing  the  instrument) 
that  would  constitute  sufficient 
substantiation.  The  proposed 
regulations  contain  such  an  example: 
Example  2  of  5  1.6050l-l(c)(l)(vii).  The 
final  regulations  expand  the  description 
of  the  documentary  substantiation  in 
example  2  and  revise  the  text  of 
§  l.e050I-l(c)(iv)  to  include  as  an 
example  of  sufficient  substantiation  a 
written  lien  instruction  from  the  issuer 
of  the  monetary  instrument. 

The  second  exception  applies  if  (1)  the 
instrument  is  received  in  payment  on  a 
promissory  note  or  an  installment  sales 
contract  (2)  the  recipient  uses 
promissory  notes  or  installment  sales 
contracts  with  the  same  or  substantially 
similar  terms  in  the  ordinary  course  of 
its  trade  or  business  in  connection  with 
sales  to  ultimate  consumers,  and  (3)  the 
total  amount  of  payments  received  with 
respect  to  the  sale  on  or  before  the  60th 
day  after  the  date  of  the  sale  does  not 
exceed  50  percent  of  the  purchase  price 
of  the  sale. 

One  commentator  suggested  that  the 
exception  for  payments  received  under 
installment  saJes  contracts  should  also 
include  payments  on  leases  if  the 
leasing  of  property  is  considered  a 
designated  reporting  transaction.  Under 
the  proposed  regulations,  the  leasing  of 
property  is  not  a  designated  reporting 
transaction  unless,  in  a  particular  case, 
a  transaction  that  is  nominally  a  leasing 
transaction  is  considered  to  be  a  sale  for 
Federal  income  tax  purposes.  See  Rev. 
Rul.  55-540, 1955-2  C.B.  39.  In  such  case, 
the  transaction  may  be  a  designated 
reporting  transaction.  The  final 
regulations  clarify  that  the  exception  for 


installment  sales  contracts  is  applicable 
in  that  case,  provided  the  conditions 
contained  therein  are  satisfied. 

The  third  exception  applies  if  (1)  the 
instrument  is  received  pursuant  to  a 
payment  plan  requiring  one  or  more 
downpayments  and  the  payment  of  the 
balance  of  the  purchase  price  by  the 
time  of  the  sale,  (2)  the  recipient  uses 
plans  with  the  same  or  substantially 
similar  terms  in  the  ordinary  course  of 
its  trade  or  business  in  connection  with 
sales  to  ultimate  consumers,  and  (3)  the 
instrument  is  received  more  than  60 
days  prior  to  the  date  of  the  sale. 

In  response  to  a  comment  concerning 
the  applicabilify  of  the  third  exception 
with  respect  to  the  sale  of  an  item  of 
travel  or  entertainment  the  exception  is 
clarified  in  the  final  regulations.  In  such 
case,  the  exception  appUes  if  (1)  the 
instrument  is  received  pursuant  to  a 
payment  plan  requiring  one  or  more 
downpayments  and  the  payment  of  the 
balance  of  the  purchase  price  on  or 
before  the  earliest  date  that  any  item  of 
travel  or  entertainment  pertaining  to  the 
same  trip  or  event  is  furnished,  (2)  the 
recipient  uses  payment  plans  with  the 
same  or  substantially  similar  terms  in 
the  ordinary  course  of  its  trade  or 
business  in  connection  with  sales  to 
ultimate  consumers,  and  (3)  the 
instrument  is  received  more  than  60 
days  prior  to  the  date  on  which  the  final 
payment  is  due.  Thus,  for  example,  in 
the  case  of  amounts  received  by  a  travel 
agency  for  airfare,  accommodations,  and 
admissions  pertaining  to  a  single  trip, 
the  third  exception  would  apply  to  a 
specified  monetary  instrument  received 
more  than  60  days  prior  to  the  date  by 
which  the  final  payment  is  due, 
provided  that  the  other  conditions    - 
contained  in  the  exception  are  met 

One  commentator  suggested  that  a 
further  exception  should  be  made  to  the 
designated  reporting  transaction  rules  in 
the  case  of  a  specified  monetary 
instrument  that  is  acquired  with  funds 
on  deposit  at  a  bank.  No  exception  has 
been  made  in  the  final  regulations  for  a 
monetary  instrument  so  acquired 
because,  in  order  to  avoid  abuse,  it 
would  be  necessary  to  add  considerable 
substantiation  requirements  that  would 
impose  an  additional  burden  on  issuers, 
payors,  and  recipients,  as  well  as  on  the 
Service. 

Recipient's  Knowledge  of  Structuring 

The  proposed  regulations  provide  that 
a  specified  monetary  instrument  is 
treated  as  cash  if  the  recipient  knows 
that  the  instrument  is  being  used  in  an 
attempt  to  avoid  the  reporting  of  the 
transaction  under  section  60501  and  the 
regulations  thereunder. 
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One  conunentator  suggested  that  the 
Tinal  reguiatloos  should  state  that 
reporting  Is  required  if  the  recipient  has 
actual  knowledge  that  the  monetary 
instrument  is  being  used  in  an  attempt  to 
avoid  reporting.  The  Service  believes, 
however,  tiiat  "knowledge,"  rather  than 
"actual  knowledge."  is  the  better  term 
for  this  purpose  because  it  has  been 
more  clearly  defined  through  judicial 
interpretation  in  other  contexts  and  thus 
should  be  easier  to  apply  by  taxpayers 
and  the  Service.  See.  e.g..  United  States 
V.  /eive/y,  532  F.2d  997  (9th  Cir.  1976)  (en 
banc],  cert  denied.  426  U.S.  951  (1976). 
holding  that  the  term  "knowledge" 
comprehends  "willful  blindness,"  the 
deliberate  avoidance  of  knowledge  of 
the  facts. 

Another  commentator  recommended 
that  a  criminal  defense  attorney  who 
knows  that  a  specified  monetary 
instmment  received  from  a  client  is 
being  used  in  an  attempt  to  avoid  the 
reporting  of  the  transaction  should  be 
excepted  from  reporting  where  the 
attorney's  knowledge  is  derived  from 
communications  with  the  client.  The 
Service  is  concerned  that  such  a 
regulatory  exception,  however  limited  in 
scope,  would  have  the  effect  of 
encouraging  the  use  of  monetary 
instruments  in  lieu  of  currency  to  avoid 
the  currency  reporting  rules.  Therefore, 
no  exception  is  provided  in  the  fmal 
regulations. 

Other  Comments 

Several  commentators  addressed 
matters  which  more  closely  pertain  to 
existing  regulations  under  section  6050L 
Because  these  matters  involve  the 
interpretation  of  those  regulations,  they 
are  not  addressed  in  this  document  The 
Service,  however,  is  considering  these 
comments  in  the  context  of  its 
continuing  review  of  the  rules 
promulgated  under  section  60501  and 
will  provide  additional  guidance  where 
necessary  or  appropriate. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defmed  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6]  do  not  apply  to  these 
regulations,  and,  therefore,  a  Hnal 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  for  comment  on  their 
impact  on  small  business. 

List  of  Subjects 

26  CFR  l.e031-l  through  1.6060-1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

AdoptioB  of  Amendments  to  the 
Reguladoos 

Accordingly,  28  CFR  part  1  is 

amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEQINMNQ  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Antboritr  Sec  7805,  68A  StaL  917;  20 
U.S.C  7805*  *  *  Section  1.60501-1  also 
issued  under  28  U.S.C,  80501.  *  *  * 

Par.  2.  Section  l.e050M  is  amended 
as  follows: 

1.  Paragraph  (c)(1)  is  revised. 

2.  Paragraphs  (c)(2)  through  (c)(4)  are 
redesignated  as  paragraphs  (c)(6) 
through  (c)(8),  respectively,  and 
paragraph  headings  are  added. 

3.  New  paragraphs  (c)(2)  through  (c)(5) 
are  added. 

4.  Paragraph  (g)  is  revised. 

5.  The  revised  and  added  provisions 
read  as  follows: 


91.605(N-1    Returns 
excesc  of  $10,000 
business. 


tocasliin 
Instrsdsor 


(c)  Meaning  of  terms.  The  following 
defmitiona  apply  for  purposes  of  this 
section — 

(1)  Cash — (i)  Amounts  received  prior 
to  February  3, 1992.  For  amounts 
received  prior  to  February  3, 1992,  the 
term  cash  means  the  coin  and  currency 
of  the  United  States  or  of  any  other 
country,  which  circulate  in  and  are 
customarily  used  and  accepted  as 
money  in  the  country  in  which  issued. 

(ii)  Amounts  received  on  or  after 
February  3, 1992.  For  amounts  received 
on  or  after  February  3. 1992,  the  term 
cash  means — 

(A)  The  coin  and  currency  of  the 
United  States  or  of  any  other  country, 
which  circulate  in  and  are  customarily 
used  and  accepted  as  money  in  the 
country  in  which  issued:  and 

(B)  A  cashier's  check  (by  whatever 
name  called,  including  "treasurer's 
check"  and  "bank  ch^"),  bank  draft, 
traveler's  check,  or  money  order  having 
a  face  amount  of  not  more  than 

siaooo— 

(7)  Received  in  a  designated  reporting 
transaction  as  defined  in  paragraph 
(cHl)(iii)  of  this  section  (except  as 


provided  in  paragraphs  (cKl)(iv),  (v). 
and  (vi)  of  tliis  section),  or 

(21  Received  In  any  transaction  In 
which  the  recipient  knows  that  such 
instrument  is  being  used  in  an  attempt  to 
avoid  tite  reporting  of  the  transaction 
under  section  60501  and  this  section. 

(iii)  Designated  reporting  transaction, 
A  designated  reporting  transaction  is  a 
retail  sale  (or  the  receipt  of  funds  by  a 
broker  or  other  intermediary  in 
connection  with  a  retail  sale)  of— ' 

(A)  A  coiuumer  durable. 

(B)  A  collectible,  or 

(C)  A  travd  or  entertainment  activity, 
(iv)  Exception  for  certain  loans.  A 

cashier's  check,  bank  draft,  traveler's 
check,  or  money  order  received  in  a 
designated  reporting  transaction  is  not 
treated  as  cash  pursuant  to  paragraph 
(c)(l)(u)(B)(l)  of  this  secHon  if  the 
instnmient  constitutes  the  proceeds  of  a 
loan  from  a  bank  (as  that  term  is  defined 
in  31  CFR  part  103).  The  recipient  may 
rely  on  a  copy  of  tlie  loan  document,  a 
written  statement  from  the  bank,  or 
similar  documentation  (such  as  a 
written  lien  instruction  from  the  issuer 
of  the  instrument)  to  substantiate  that 
the  instrument  constitutes  loan 
proceeds. 

(v)  Exception  for  certain  installment 
sales.  A  cashier's  check,  bank  draft 
traveler's  check,  or  money  order 
received  in  a  designated  reporting 
transaction  is  not  treated  as  cash 
pursuant  to  paragraph  (c)(l)(ii)(B)(i)  of 
this  section  if  the  instrument  is  received 
in  payment  on  a  promissory  note  or  an 
installment  sales  contract  (including  a 
lease  that  is  considered  to  be  a  sale  for 
Federal  income  tax  purposes).  However, 
the  preceding  sentence  applies  only  if — 

(A)  Promissory  notes  or  installment 
sales  contracts  with  the  same  or 
substantially  similar  terms  are  used  in 
the  ordinary  course  of  the  recipient's 
trade  or  business  in  connection  with 
sales  to  ultimate  consumers;  and 

(B)  The  total  amount  of  payments  with 
respect  to  the  sale  that  are  received  on 
or  before  the  eoth  day  after  the  date  of 
the  sale  does  not  exceed  50  percent  of 
the  purchase  price  of  the  sale. 

(vi)  Exception  for  certain  down 
payment  plans.  A  cashier's  check,  bank 
draft,  traveler's  check,  or  money  order 
received  in  a  designated  reporting 
transaction  is  not  treated  as  cash 
pursuant  to  paragraph  (c)(l){ii)(B)(l)  of 
this  section  is  the  instrument  is  received 
pursuant  to  a  payment  plan  requiring 
one  or  more  down  payments  and  the 
payment  of  the  balance  of  the  purchase 
price  by  a  date  no  later  than  the  date  of 
the  sale  (in  the  case  of  an  item  of  travel 
or  entertainment  a  date  no  later  than 
the  earliest  date  that  any  item  of  travel 
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or  entertainment  pertaining  to  the  same 
trip  or  event  Is  furnished).  However,  the 
preceding  sentence  applies  only  if — 

(A)  The  recipient  uses  payment  plans 
with  the  same  or  substantially  similar 
terms  in  the  ordinary  course  of  its  trade 
or  business  in  connection  with  sales  to 
ultimate  consumers;  and 

(B)  The  instnmient  is  received  more 
than  60  days  prior  to  the  date  of  the  sale 
(in  the  case  of  an  item  of  travel  or 
entertainment  the  date  on  which  the 
Tmal  payment  is  due), 

(vii)  Examples.  The  following 
examples  illustrate  the  definition  of 
"cash"  set  forth  in  paragraphs  (c)(l)(ii) 
through  (vi)  of  this  section. 

Example  1.  D,  an  individual,  purchases 
gold  coins  from  M.  a  coin  dealer,  for  $13,200. 
D  tenders  to  M  in  payment  United  States 
currency  in  the  amount  of  $8,200  and  a 
cashier's  check  in  the  face  amount  of  $7,000 
which  D  had  purchased.  Because  the  sale  is  a 
designated  reporting  transaction,  the 
cashier's  check  is  treated  as  cash  for 
purposes  of  section  60S0I  and  this  section. 
Therefore,  because  M  has  received  more  than 
$iaOOO  in  cash  with  respect  to  the 
transactioa  M  must  make  the  report  required 
by  section  60501  and  this  section. 

Example  2.  E,  an  individual,  purchases  an 
automobile  from  Q,  an  automobile  dealer,  for 
$11,500.  E  lenders  to  Q  in  payment  United 
Stales  currency  In  the  amount  of  S2,000  and  a 
cashier's  check  payable  to  E  and  Q  in  the 
amount  of  $9,500.  The  cashier's  check 
constitutes  the  proceeds  of  a  loan  from  the 
bank  issuing  Ihe  check.  The  origin  of  the 
proceeds  is  evident  from  provisions  inserted 
by  the  bank  on  the  check  that  instruct  the 
dealer  to  cause  a  Hen  to  be  placed  on  the 
vehicle  as  security  for  the  loan.  The  sale  of 
the  automobile  is  ■  designated  reporting 
transaction.  However,  under  paragraph 
(c)(l)(iv)  of  this  section,  because  E  has 
furnished  Q  documentary  information 
establishing  that  the  cashier's  check 
constitutes  the  proceeds  of  a  loan  from  the 
bank  issuing  the  check,  the  cashier's  check  is 
not  treated  as  cash  pursuant  to  paragraph 
(c)(1)(ii)(B)(})  of  this  section. 

Examples.  F,  an  individual,  purchases  an 
item  of  jewelry  from  S,  a  retail  jeweler,  for 
$12,000.  F  gives  S  traveler's  checks  totalling 
S2,400  and  pays  the  balance  with  a  personal 
check  payable  to  S  in  the  amount  of  $9,600. 
Because  the  sale  is  a  designated  reporting 
transaction,  the  traveler's  checks  are  treated 
as  cash  for  purposes  of  section  60501  and  this 
section.  However,  because  the  personal 
check  is  not  treated  as  cash  for  purposes  of 
section  60501  and  this  section,  S  has  not 
received  more  than  $10,000  in  cash  in  the 
transaction  and  no  report  is  required  to  be 
filed  under  section  60501  and  this  section. 

Example  4.  C.  an  individual,  purchases  a 
boat  from  T.  a  boat  dealer,  for  $16,500.  G 
pays  T  with  a  cashier's  check  payable  to  T  in 
the  amount  of  $16,500.  The  cashier's  check  is 
not  treated  as  cash  because  the  face  amount 
of  the  check  is  more  than  $10,000.  Thus,  no 
report  is  required  to  be  made  by  T  under 
section  60501  and  this  section. 

Examples.  H.  an  individual  arranges  with 
W,  a  travel  agent  for  Ihe  chartering  of  a 


passenger  aircraft  to  transport  a  group  of 
individuals  to  a  sports  event  in  another  city. 
H  also  arranges  »vlth  W  for  hotel 
accommodations  for  the  group  and  for 
admission  tickets  to  the  sports  event.  In 
payment.  H  tenders  to  W  money  orders 
which  H  had  previously  purchased.  The  total 
amount  of  the  money  orders,  none  of  which 
individually  exceeds  $10,000  in  face  amount 
exceeds  $10,000.  Because  the  transaction  is  a 
designated  reporting  transaction,  the  money 
orders  are  treated  as  cash  for  purposes  of 
section  80501  and  this  section.  Therefore, 
l>ecause  W  has  received  more  than  $10,000  in 
cash  with  respect  to  the  transaction,  W  must 
make  the  report  required  by  section  60S0I  and 
this  section. 

(2)  Consumer  durable.  The  term 
consumer  durable  means  an  item  of 
tangible  personal  property  of  a  type  that 
is  suitable  under  ordinary  usage  for 
personal  consumption  or  use,  that  can 
reasonably  be  expected  to  be  useful  for 
at  least  1  year  imder  ordinary  usage, 
and  that  has  a  sales  price  of  more  than 
$10,000.  Thus,  for  example,  a  $20,000 
automobile  is  a  consumer  durable 
(whether  or  not  it  is  sold  for  business 
use),  but  a  $20,000  dump  truck  or  a 
$20,000  factory  machine  is  not. 

(3)  Collectible.  The  term  collectible 
means  an  item  described  in  paragraphs 
(A)  through  (D)  of  section  408{m)(2) 
(determined  without  regard  to  section 
408(m)(3)). 

(4)  Travel  or  entertainment  activity. 
The  term  travel  or  entertainment 
activity  means  an  item  of  travel  or 
entertainment  (within  the  meaning  of 

S  1.274-2(b)(l))  pertaining  to  a  single  trip 
or  event  where  the  aggregate  sales  price 
of  the  item  and  all  other  items  pertaining 
to  the  same  trip  or  event  that  are  sold  in 
the  same  transaction  (or  related 
transactions)  exceeds  $10,000. 

(5)  Retail  sale.  The  term  retail  sale 
means  any  sale  (whether  for  resale  or 
for  any  other  purpose]  made  in  the 
course  of  a  trade  or  business  if  that 
trade  or  business  principally  consists  of 
making  sales  to  ultimate  consumers. 

(6)  Trade  or  business.  *  *  * 

(7)  Transaction.  *  "  * 

(8)  Recipient.  *  *  * 

(g)  Cross-reference  to  penalty 
provisions — (1)  Failure  to  file  correct 
information  return.  See  section  6721  for 
civil  penalties  relating  to  the  failure  to 
file  a  correct  return  under  section 
60501(a)  and  paragraph  (a)  of  tliia 
section. 

(2)  Failure  to  furnish  correct 
statement.  See  section  6722  for  civil 
penalties  relating  to  the  failure  to 
furnish  a  correct  statement  to  identified 
persons  under  section  60501(e)  and 
paragraph  (f)  of  this  section. 

(3)  Criminal  penalties.  Any  person 
who  willfully  fails  to  make  a  return  or 


makes  a  false  return  under  section  60501 
and  this  section  may  be  subject  to 
criminal  prosecution. 

Par.  3.  In  paragraph  (cKT),  at 
redesignated,  of  S  1.60S0M,  all 
references  to  paragraphs  (c)(3)(i)  and 
(c)(3)(ii)  of  I  eosd-l  are  revised  to  read 
••(cK7)(I)"  and  "(cM7H»)."  respectively. 

Par.  4.  In  paragraph  (c)(8),  as 
redesignated,  of  S  1.60501-1.  all 
references  to  paragraphs  (c)(4)(i)  and 
(c)(4)(ii)  of  §  60S0I-1  are  revised  to  read 
"(c)(6)(i)"  and  "(c)(8)(ii)."  respecUvely. 

Mkhaal  J.  Mutphy. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  October  25, 1991. 
Kenneth  W,  Gideon.  i 

Assistant  Secretary  of  the  Treasury. 
[PR  Doc  91-27408  Filed  11-14-91: 8:45  am) 

SHJJMQ  COM  4S30-eVM 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2615 

Notices  to  PBGC  of  FaHures  To  Make 
Required  Contributions 

AQCNCV:  Pension  Benefit  Guaranty 
Corporation. 

action:  Interim  final  rule  with  request 
for  comments. 

summary:  The  Pension  Protection  Act 
amended  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA") 
and  the  Internal  Revenue  Code  of  1988 
by  Imposing  a  lien  for  failure  to  make 
required  contributions  to  a  single- 
employer  plan  when  a  required  payment 
is  not  made  when  due  and  the  total  of 
unpaid  balances  of  required  payments 
not  made  when  due  (including  interest) 
exceeds  $1  millioa  'The  lien,  which  is  in 
favor  of  the  plan,  is  upon  all  property 
and  property  rights  belonging  to  the 
person(s)  liable  for  contributions. 
Because  the  lien  may  be  perfected  and 
enforced  only  by  or  at  the  direction  of 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC"),  a  person  that 
fails  to  make  a  required  payment  must 
notify  the  PBGC  within  10  days  of  the 
payment  due  date.  This  interim  final  rule 
adds  submission  of  PBGC  Form  200  as 
the  procedure  for  complying  with  the 
statutory  notification  requirement  with 
respect  to  plans  covered  by  Title  IV  of 
ERISA  and  provides  for  supplementary 
information  submissions.  The  PBGC  hat 
requested  Office  of  Management  and 
Budget  approval  of  PBGC  Form  200. 

DATES:  Effective  date:  January  1. 1992. 
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Comment  deadline:  Comments  must 
be  received  on  or  before  December  16, 
1991 

AOORESSES:  Comments  may  be  mailed 
to  the  OfTice  of  the  General  Counsel 
(22500),  Pension  BeneHt  Guaranty 
Corporation.  2020  K  Street  NW.. 
Washington,  DC  20006.  Comments  may 
be  hand-delivered  to  suite  7200  at  the 
above  address  between  9  a.m.  and  5 
p.m.  Written  comments  will  be  available 
for  inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  7100,  at  the  above 
address  between  9  a.m.  and  4  p.m. 
rom  FURTHER  INFORMATIOM  CONTACT: 
Judith  A.  Neibrief,  Attorney.  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW..  Washington,  DC  20006;  202- 
778-6850  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPICMENTARV  IMFORMATKM: 
Background 

The  Pension  Protection  Act  ("PPA") 
amended  the  minimum  funding 
standards  of  section  412  of  the  Internal 
Revenue  Code  of  1986  ("Code")  (26 
U.S.C.  412)  and  section  302  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  (29  U.S.C.  1082) 
by,  among  other  things,  adding  identical 
lien  provisions  as  new  subsection  (n) 
and  new  subsection  (f),  respectively 
section  9304(e)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  ( "OBRA  "87") 
(Pub.  L  100-203)).  These  provisions 
apply  for  any  po8t-1987  plan  year  for 
which  the  funded  current  liability 
percentage  (as  deHned  in  Code  section 
412(1)(8)(B)  and  ERISA  section 
302(d)(8)(B))  of  a  defined  benefit  plan 
other  than  a  multiemployer  plan  (Le.,  a 
single-employer  plan)  is  less  than  100 
percent  (subsections  (n)(2)  and  (f)(2)). 

Subsections  (n)(l)  and  (f)(1)  impose  a 
lien  in  favor  of  a  plan  that  is  subject  to 
the  minimum  funding  standards  if  (1) 
any  person  fails  to  make  a  required 
installment  or  any  other  payment 
required  under  section  412  of  the  Code 
and  section  302  of  ERISA  when  due.  and 
(2)  the  unpaid  balance  of  the  required 
installment  or  other  payment  (including 
interest),  when  added  to  the  aggregate 
unpaid  balance  of  all  preceding  such 
installments  or  other  payments  for 
which  payment  was  not  made  when  due 
(including  interest),  exceeds  $1  million. 
The  amount  of  the  lien  is  equal  to  the 
lesser  of  (1)  the  amount  by  which  these 
unpaid  balances  (including  interest) 
exceed  $1  million  or  (2)  the  aggregate 
unpaid  balance  of  required  installments 
and  other  payments  (including  interest) 
for  post-1987  plan  years  for  which 
payment  has  not  been  made  before  the 


due  date  (subsections  (n)(3)  and  (0(3))- 
This  amount  is  treated  as  taxes  due  and 
owing  the  United  States  (subsections 
(n)(4)(C)  and  (n{4)(C)). 

The  statutory  lien  is  upon  all  property 
and  rights  to  property  (whether  real  or 
personal)  belonging  to  the  person  or 
persons  that  are  liable  for  required 
contributions  (i.e.,  a  contributing 
sponsor  and  each  member  of  the 
controlled  group  of  which  that 
contributing  sponsor  is  a  member).  It 
arises  on  the  60th  day  following  the  due 
date  for  the  required  payment  and 
continues  until  the  last  day  of  the  first 
plan  year  in  which  the  total  of  the 
unpaid  balances  (including  interest) 
described  above  no  longer  exceeds  $1 
million  (subsections  (n)(4)(B)  and 

(n(4)(B)). 

Any  such  lien  may  be  perfected  and 
enforced  only  by  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  or.  at 
its  direction,  by  the  plan's  contributing 
sponsor  or  any  member  of  the 
contributing  sponsor's  controlled  group 
(subsections  (n)(5)  and  (f)(5)).  Therefore, 
subsections  (n)(4)(A)  and  (f)(4)(A) 
require  persons  committing  payment 
failures  to  notify  the  PBGC,  within  10 
days  of  the  due  date  for  the  required 
installment  or  other  required  payment, 
whenever  there  is  a  failure  to  make  a 
required  payment  and  the  total  of  the 
unpaid  balances  (including  interest) 
exceeds  $1  million. 

To  implement  the  statutory 
notification  requirement  with  respect  to 
plans  that  are  covered  by  Title  IV  of 
ERISA,  the  PBGC  has  developed  PBGC 
Form  200,  Notice  of  Failure  to  Make 
Required  Contributions,  with  related 
filing  instructions,  and  has  submitted  it 
to  the  Office  of  Management  and  Budget 
("OMB")  for  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  Today's  Federal 
Register  also  includes  a  notice  that 
PBGC  is  seeking  OMB  approval  and 
solicits  public  comment.  (Because  the 
PBGC  has  requested  that  OMB  conduct 
its  review  on  an  expedited  schedule,  this 
notice  includes  a  copy  of  the  form  and 
related  instructions.) 

Since  each  member  of  a  controlled 
group  of  which  a  contributing  sponsor  is 
a  member  is  hable  for  payment  of  all 
required  contributions  and  installments 
(Code  section  412(c)(ll)  and  ERISA 
section  302(c)(ll)),  all  members  of  the 
controlled  group  commit  a  failure 
described  in  paragraph  (f)(1)  and,  hence, 
are  subject  to  the  statutory  notification 
requirement.  Nevertheless,  as  indicated 
in  the  PBGCs  Paperwork  Reduction  Act 
notice,  the  requirement  to  file  Form  200 
is  limited  to  a  contributing  sponsor  and, 
if  a  contributing  sponsor  |8  a  member  of 
a  parent-subsidiary  controlled  group  of 


corporations  or  group  of  trades  or 
businesses  under  common  control,  the 
parent  of  such  group.  (Where  there  is 
more  than  one  parent,  "parent"  refers  to 
the  parent  at  the  highest  level  in  the 
chain  of  corporation  and/or  other 
organizations  comprising  the  group.) 

In  its  initial  implementation  action, 
the  PBGC  has  limited  the  filing 
requirement  to  these  persons  in  order  to 
minimize  the  regulatory  burden, 
consistent  with  Administration  goals 
and  policies.  Based  on  experience  with 
filings  by  contributing  sponsors  and 
parents,  the  PBGC  will  determine 
whether  to  expand  its  filing  requirement 
to  include  other  controlled  group 
members.  The  PBGC  emphasizes  that 
the  scope  of  the  filing  requirement  does 
not  in  any  way  limit  the  joint  and 
several  liability  for  required  payments 
of  each  controlled  group  member 
(whether  the  controlled  group  is  a 
"parent-subsidiary",  "brother-sister",  or 
"combined"  group),  the  imposition  of  the 
statutory  lien  on  all  assets  of  each 
controlled  group  member,  or  the  ability 
of  the  PBGC  to  take  all  appropriate 
steps  to  perfect  and  enforce  the  lien. 

The  PBGC  also  has  acted  to  limit  the 
cost  of  compliance  by  restricting  Form 
200  to  information  generally  needed  to 
make  decisions  regarding  enforcement 
of  the  statutory  lien,  by  specifying 
information  (to  the  extent  possible]  in 
terms  of  existing  documents  (e.g.,  the 
actuarial  valuation  report:  financial 
statements),  and  by  permitting  persons 
to  identify  a  previous  submission  with 
required  documentation  or  other 
information  (e.g.,  a  previously-filed  Form 
200  or  a  filing  in  a  distress  termination 
proceeding  (see  29  U.S.C.  1341(c))  rather 
than  resubmit  information.  Similarly,  as 
discussed  below,  the  PBGC  is  amending 
S  2615.16(b)  of  the  regulations  to  expand 
Uie  exceptions  to  the  notice 
requirements  for  reportable  events. 

Form  200  currently  has  four  parts.  In 
part  1,  the  filer  would  provide  certain 
identifying  information.  In  part  II 
(relating  to  plan  funding  information) 
and  part  III  (relating  to  contributing 
sponsor  and  controlled  group  financial 
information),  the  filer  would  provide 
information  that  the  PBGC  needs  (1)  to 
determine  the  amount  of  the  statutory 
lien,  (2)  to  evaluate  the  funding  status  of 
the  plan,  and  (3)  to  evaluate  the 
financial  condition  of  the  filer  and 
members  of  the  same  controlled  group 
(if  any).  Part  IV  provides  for 
certifications  by  an  officer  (or  individual 
of  comparable  authority)  of  the  filer  and 
by  an  enrolled  actuary. 

Finally,  the  PBGC  notes  that  the  PPA 
further  enhanced  its  enforcement 
authority  by  adding  section  4071  (29 
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U.S.C.  1371)  to  ERISA  (OBRA  '87  section 
9314(c)(1)).  Section  4071  (as  clarified  by 
section  7881(i)(3)(B)  of  the  Onmibus 
Budget  Reconciliation  Act  of  1909  (Pub. 
L 101-239))  authorizes  the  PBGC  to 
assess  a  penalty  when,  among  other 
things,  a  person  fails  to  provide  any 
notice  or  other  material  Information 
required  under  section  302(f)(4)  of 
ERISA,  or  any  regulations  prescribed 
thereunder  (or  under  subtitle  A),  within 
the  applicable  time  limit  (The  penalty  is 
payable  to  the  PBGC  and  may  not 
exceed  $14)00  for  each  day  that  the 
failure  continues.)  The  interim  final  rule 
discussed  below  requires  certain 
persons  to  provide  a  completed  Form 
200  to  comply  with  the  statutory 
notification  requirement  and,  upon 
v^rrltten  notification,  requires  any  such 
person  and/ or  other  persons  to 
supplement  this  notice  by  providing 
additional  material  information  within 
specified  time  limits,  and  the  PBGC  may 
assess  penalties  for  noncompliance  with 
these  requirements. 

Interim  Final  Rule 

The  PBGC  Is  adding  the  procedure  for 
complying  with  the  statutory  notification 
requirement  with  respect  to  single- 
employer  plans  covered  by  Title  IV  of 
ERISA  as  new  S  2615.30  (29  CFR 
2615.30).  UntU  now,  part  2615  of  the 
regulations  has  addressed  only 
requirements  for  reportable  events  (i.e., 
reporting  and  notification  requirements 
imposed  under  section  4043  of  ERISA 
(29  U.S.C.  1343)).  As  amended,  this 
restriction  is  removed  from  the  title  of 
part  2615,  the  reportable  events 
requirements  are  designated  as  subpart 
A  of  part  2615,  and  a  new  subpart  B  is 
added  for  this  notice  (new  S  2615.30  of 
the  regulations)  and,  as  appropriate,  any 
future  rules  implementing  other 
notification  requirements. 

Paragraph  (a)  of  S  2615.30  requires 
that,  to  comply  with  the  statutory 
notification  requirement  a  contributing 
sponsor  and.  if  that  contributing  sponsor 
is  a  member  of  a  parent-subsidiary 
controlled  group,  the  parent  must 
complete  and  submit  Form  200.  To 
satisfy  this  requirement  the  form  must 
include  all  required  documentation  and 
other  information  and  be  properly 
certified. 

Form  200  must  be  filed  within  10  days 
after  the  due  date  for  a  required 
installment  or  other  required  payment 
This  10-day  period  is  computed  in 
accordance  with  §  2615.7  of  the 
regulations  (paragraph  (a)(l)(l)).  In  view 
of  the  need  fbr  the  PBGC  to  proceed 
quickly  if  it  is  to  protect  the  interests  of 
the  pension  insurance  program  and  plan 
participants  and  benefictarieB,  the  filing 
date  is  the  date  on  which  the  form  is 


received  by  the  office  specified  in  the 
instructions  (paragraph  (8)(l)(ii)). 

As  discussed  above,  the  PBGC  has 
sought  to  minimize  the  regulatory 
burden  of  this  notification  requirement 
by.  among  other  things,  avoiding 
duplicative  submissions  of  information. 
The  same  goal  is  being  addressed  in 
paragraph  (a)  of  (  2615.30  and  by  an 
amendment  to  I  2615.16(b)  of  the 
regulations.  When  either  a  contributing 
sponsor  or  the  parent  completes  and 
submits  Form  200  in  accordance  with 
the  regulations,  the  PBGC  will  deem  the 
other  one  to  have  so  filed  and  will 
consider  the  statutory  notification 
requirement  to  be  satisfied  by  all 
members  of  the  controlled  group  of 
which  the  filer  is  a  member  (paragraph 
(aM2)). 

A  payment  failure  that  triggers  the 
requirement  to  file  Form  200  also  may  be 
a  reportable  event  described  in  |  2615.16 
(failure  to  meet  minimum  funding 
standards  and  granting  of  funding 
waiver).  Since  completion  and 
submission  of  Form  200  in  accordance 
with  §  2815.30  will  provide  the  PBGC 
with  the  information  needed  for 
reportable  event  purposes,  the  PBGC  is 
expanding  paragraph  (b)  of  {  2615.16, 
which  establishes  the  conditions  under 
which  the  30-day  notice  requirement  is 
waived,  to  add  instances  in  which  Form 
200  has  been  submitted,  in  accordance 
with  S  2615.30,  with  respect  to  the  same 
failure.  (As  indicated  in  its  Agenda  of 
Regulations  Under  Development  (56  FR 
54214.  54220,  October  21, 1991).  the 
PBGC  plans  to  publish  a  final  rule  that 
conforms  various  of  its  regulations  to 
current  law.  That  final  rule  will  include 
other  amendments  to  part  2615  of  the 
regulations.) 

Paragraph  (b)  of  i  2615.30  provides 
that  the  PBGC  may  require  that  Form 
200  be  supplemented  if  die  PBGC 
determines  it  needs  additional 
information  to  make  decisions  regarding 
enforcement  of  a  lien.  The  raCC  has 
concluded  that  it  can  restrict  the 
contents  of  Form  200  to  information 
generally  needed  in  such 
decisionmaking  by  retaining  the  ability 
to  tailor  notice  requirements  to  the  facts 
of  particular  cases.  In  any  such 
situaUoa  the  PBGCs  notification  to  a 
person  required  to  supplement  the 
notice  will  be  in  writing,  and  the 
additional  information  must  be  fded 
witii  die  PBGC  withhi  7  days  after  the 
date  of  the  PBGCs  notification,  as 
detentdned  in  accordance  with 
S  i  2815.6  and  2615.7  of  the  regulations, 
unless  the  PBGC  specifies  a  different 
deadline. 


Finally,  paragraph  (c)  of  S  2615.30 
defines  terms  used  in  paragraphs  (a)  and 
(b)  of  this  section. 

These  amendments  involve  rules  of 
agency  procedure  and  incorporate  a 
statutory  notification  requirement 
Moreover,  as  indicated  in  PBGCs  notice 
of  request  for  OMB  approval  of  PBGC 
Form  200.  which  includes  a  copy  of  the 
form  together  with  the  related 
instructions  and  solicits  public 
comment  the  PBGC  believes  that  in 
order  to  perform  its  functions  effectively 
and  efficiendy.  use  of  Form  200  as  a 
compliance  procediue  should  be 
initiated  in  the  near  future.  Therefore, 
die  PBGC  has  found  that  the 
Administrative  Procedure  Act  does  not 
require  publication  of  a  notice  of 
proposed  rulemaking  and  that  further 
notice  and  public  procedure  on  these 
amendments  is  uimecessary  and 
impracticable  (5  U.S.C.  553(b)),  and  it  is 
issuing  these  amendments  as  an  interim 
final  nile,  effective  January  1, 1992  [Le., 
use  of  Form  200  will  be  required  for  any 
notice  of  faUure  to  make  required 
contributions  for  which  the  10-day  fding 
period  ends  on  or  after  that  date).  (Since 
OMB  is  conducting  its  review  on  a  30- 
day  expedited  schedule,  die  PBGC 
anticipates  approval  before  this  date, 
and  it  will  publish  a  notice,  with  an 
approved  form  and  related  instructions, 
upon  completion  of  that  review.) 

E.0. 12291 

The  PBGC  has  determined  diat  this 
interim  final  rule  is  not  a  "major  rule" 
for  the  purposes  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment  investment  or 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The 
amendments  to  the  regulations  made  by 
this  interim  final  rule  are  limited  to  a 
procedure  for  complying  with  a 
statutory  notification  requirement 

Paperworic  Reductioa  Act 

As  discussed  in  the  notice  of  request 
for  OMB  approval  published  elsewhere 
in  today's  Federal  Register,  die  PBGC 
has  requested  OMB  approval  of  Form 
200  under  the  Paperwork  Reduction  Act 
and  has  requested  that  OMB  conduct  its 
review  on  a  30-day  expedited  schedule. 
The  PBGC  estimates  that  diera  would  be 
one  initial  and  two  subsequent  filings 
per  year  with  respect  to  each  of  ten 
plant,  with  average  response  times  of 
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5.75  hours  for  initial  Hlings  and  2.75 
hours  for  subsequent  filings,  for  an 
aggregate  annual  burden  of  112.5  hours. 
Comments  concerning  this  collection  of 
information  should  be  submitted  by 
December  16. 1991,  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  PBGC  Desk  Officer,  725  17th 
Street  NW..  room  3208,  Washington.  DC 
20503. 

List  of  Subjects  in  29  CFR  part  2815 

Employee  benefit  plans.  Pension 
insurance.  Reporting  requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  29  CFR  part  2615  as 
follows: 

PART  261&-CERTAIN  REPORTING 
AND  NOTIFICATION  REQUIREMENTS 

1.  The  authority  citation  for  part  2615 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  10e2(f],  1302(b)(3). 
1343. 1365. 

2.  Part  2615  is  amended  by  revising 
the  heading  as  set  forth  above  and 
adding  a  subpart  heading  before  S  2615.1 
to  read  as  follows: 

Subpart  A— Reportable  Events 

9§  2615.1,  2615.2.  2615.3.  2615.4, 2615.6. 
and  2615.7    [Amended] 

3.  Sections  2615.1,  2615.2.  2615.3  (a) 
and  (e),  2615.4.  2615.6,  and  2615.7  are 
amended  by  removing  the  word  "part" 
each  time  it  appears  and  adding,  in  its 
place,  "subpart". 

4.  Paragraph  (b)  of  S  2815.16  is 
amended  by  adding  a  sentence  at  the 
end  to  read  as  follows: 

S  2615.16    FaHura  to  m««t  minimum 
funding  standards  and  granting  of  funding 
waivar. 


(b)  *  •  'In  addition,  the  30-day 
notice  requirement  contained  in 
9  2615.3(a)  is  waived  for  the  event 
described  in  this  section  if,  with  respect 
to  the  same  failure,  Form  200  has  been 
completed  and  submitted  (including  all 
required  documentation  and  other 
information]  in  accordance  with 
9  2615.30  of  this  part. 

5.  Part  2615  is  further  amended  by 
adding  subpart  B  consisting  of  9  2815.30 
to  read  as  follows: 

Subpart  B— Certain  Ottier  Statutory 
Provisions 

92615.30    PBGC  Fonn  200,  Notice  of 
faiura  to  make  raqulrad  contrlbuttona; 
supptomentary  Infonnation. 

(a)  General  rules.  To  comply  with  the 
notification  requirement  in  section 
302(f)(4]  of  the  Act  and  section  412(n)(4) 


of  the  Code  with  respect  to  a  single- 
employer  plan  that  is  covered  by  title  IV 
of  the  Act,  a  contributing  sponsor  and,  if 
that  contributing  sponsor  is  a  member  of 
a  parent-subsidiary  controlled  group,  the 
parent  must  complete  and  submit  a 
properly  certified  Form  200  that  includes 
all  required  documentation  and  other 
information,  as  described  in  the  related 
filing  instructions,  in  accordance  with 
this  section.  If  section  302(f)  of  ERISA 
and  section  412(n)  of  the  Code  apply  to 
a  plan,  notice  of  failure  to  make  required 
contributions  is  required  whenever  the 
unpaid  balance  of  a  required  installment 
or  any  other  payment  required  under 
section  302  of  the  Act  and  section  412  of 
the  Code  (including  interest),  when 
added  to  the  aggregate  unpaid  balance 
of  all  preceding  such  installments  or 
other  payments  for  which  payment  was 
not  made  when  due  (including  interest), 
exceeds  Si  million. 

(1)  Form  200  must  be  filed  with  the 
PEtGC  no  later  than  10  days  after  the  due 
date  for  any  required  payment  for  which 
payment  was  not  made  when  due. 

(i)  The  10-day  period  for  filing  Form 
200  is  computed  in  accordance  with 
9  2615.7  of  this  part 

(ii)  The  filing  date  for  Form  200  is  the 
date  on  which  it  is  received  by  the 
PBGC  office  specified  in  the 
instructions,  if  it  is  received  no  later 
than  4  p.m.  on  a  weekday  other  than  a 
Federal  holiday.  If  it  is  received  after  4 
p.m.  or  on  a  weekend  or  Federal 
holiday,  the  Form  200  is  deemed  to  be 
filed  on  the  next  regular  business  day. 

(2)  If  a  contributing  sponsor  or  the 
parent  completes  and  submits  Form  200 
in  accordance  with  this  section,  the 
PBGC  will  deem  the  other  person  to 
have  so  filed  and  it  will  consider  the 
notification  requirement  in  section 
302(f)(4)  of  the  Act  and  section  412(n)(4] 
of  the  Code  to  be  satisfied  by  all 
members  of  a  controlled  group  of  which 
the  person  who  has  filed  Form  200  is  a 
member. 

(b)  Supplementary  information.  If. 
upon  review  of  a  Form  200,  the  PBGC 
concludes  that  it  needs  additional 
information  in  order  to  make  decisions 
regarding  enforcement  of  a  lien  imposed 
by  section  302(f)  of  the  Act  and  section 
412(n)  of  the  Code,  the  PBGC  may,  by 
written  notification,  require  any 
contributing  sponsor  or  member  of  a 
controlled  group  of  which  a  contributing 
sponsor  is  a  member  to  supplement  the 
Form  200.  Such  additional  information 
must  be  filed  with  the  PBGC  office 
specified  within  7  days  after  the  date  of 
the  written  notification,  as  determined 
in  accordance  with  99  2615.6  and  2615.7 
of  this  part  or  by  a  different  time 
specified  therein. 


(c)  Definitions.  For  purposes  of  this 
section: 

Act  means  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  (29  U.S.C  1001.  et  seq.]. 

Code  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

Contributing  sponsor  means  the 
person  entitled  to  receive  a  deduction 
under  section  404(a)(1)  of  the  Code  for 
contributions  required  to  be  made  to  the 
plan  under  section  302  of  the  Act  and 
section  412  of  the  Code. 

Controlled  group,  for  purposes  of 
section  302(f)  of  the  Act  and  section 
412(n)  of  the  Code,  means  any  group 
treated  as  a  single  employer  under 
subsection  (b),  (c).  (m),  or  (o)  of  section 
414  of  the  Code. 

Covered  by  Title  IV  of  ERISA  means 
that  a  plan  so  described  is  covered  by 
section  4021(a)  and  not  excluded  under 
section  4021(b)  of  the  Act. 

Parent  means  the  parent  of  a  "parent- 
subsidiary"  controlled  group  of 
corporations  or  group  of  trades  or 
businesses  under  common  control 
(within  the  meaning  of  subsection  (b)  or 
(c)  of  section  414  of  the  Code  and  the 
regulations  thereunder).  Where  there  is 
more  than  one  parent  in  a  "parent- 
subsidiary"  group,  the  term  "parent" 
refers  to  Qie  parent  at  the  highest  level 
in  the  chain  of  corporations  and/or 
other  organizations  comprising  the 
group. 

PBGC  means  the  Pension  Benefit 
Guaranty  Corporation. 

Single-employer  plan  means  a  defined 
benefit  plan  (as  defined  in  section  3(35) 
of  the  Act)  that  is  not  a  multiemployer 
plan  (as  defined  in  section  4001(a)(3]  of 
the  Act). 

Issued  in  Washington,  DC  this  12th  day  of 
November,  1991. 
James  B.  Lockhart  III. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  91-27548  Filed  11-14-91;  a-45  am] 

BiLUNQ  CODE  770S-01-M 


29  CFR  Part  2617 

Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Interim  rule. 

summary:  This  interim  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  termination  of  sufficient 
plans,  29  CFR  part  2617,  to  add  rules 
governing  the  information  that  must  be 
included  in  a  notice  of  intent  to 
terminate  in  a  standard  termination 
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under  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
This  interim  rule  requires  the 
administrator  to  apprise  participants  of 
the  impact  of  the  proposed  standard 
termination  on  their  benefits  under  the 
plan,  i.e.,  that  all  benefit  liabilities  will 
be  provided  and  that  the  PBGC's 
guarantee  is  extinguished  upon 
distribution  of  the  benefit  liabilities. 
This  interim  rule  is  needed  to  make  plan 
participants  aware  of  the  legal  effect  of 
the  distribution  of  plan  assets  when  a 
plan  terminates  in  a  standard 
termination. 

DATE:  This  interim  rule  is  effective 
December  16, 1991. 
FOR  FURTHEH  information  CONTACT 
Angela  ].  Amett,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street  NW., 
Washington,  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 
SUPPt^EMCNTARY  INFORMATION: 

Background 

Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  by  the  Single-Employer 
Pension  Plan  Amendments  Act  of  1986 
("SEPPAA"),  the  Pension  Protection  Act 
(Subtitle  D  of  Title  IX  of  OBRA 1987) 
("PPA"),  and  Subtitle  H  of  Title  VU  of 
OBRA  1989,  29  U.S.C.  1301-1461 
("ERISA"),  sets  forth  the  means 
whereby  a  single-employer  pension  plan 
may  be  terminated  either  in  a  "standard 
termination"  or  in  a  "distress 
termination."  Sections  4041(a)(2)  and 
4041(b)(1)(A)  of  ERISA  provide  that  a 
standard  termination  of  a  single- 
employer  plan  is  initiated  when  the  plan 
administrator  issues  a  notice  of  intent  to 
terminate  to  affected  parties.  Section 
4041(a](2]  provides  that  the  notice  of 
intent  to  terminate  (1)  shall  be  in 
writing,  (2)  shall  be  issued  to  each 
affected  party  not  less  than  60  days 
before  the  proposed  termination  date, 
(3)  shall  state  that  a  standard 
termination  is  intended  and  the 
proposed  termination  date,  and  (4)  shall 
include  any  related  additional 
information  required  by  PBGC 
regulations. 

The  PBGC  believes  that  certain 
additional  information  should  be 
included  in  the  notice  of  intent  to 
terminate  (see  9  2617.12  of  Proposed 
Rules,  52  FR  33318,  33339,  September  2. 
1987)  and  will  specify  the  additional 
infonnation  in  its  final  termination  rules, 
which  it  expects  to  publish  in  the  near 
future.  However,  the  PBGC  has  now 
determined  that  participants  and  other 
affected  parties  in  a  standard 


termination  have  an  immediate  need  for 
timely  infonnation  concerning  the  legal 
effect  on  their  plan  benefits  of  a 
standard  termination  and  of  the 
distribution  of  plan  assets  upon  plan 
termination. 

Section  4041(b)(2)(D)  of  ERISA 
provides  that  a  standard  termination 
may  occur  only  if.  at  the  time  of 
distribution,  plan  assets  are  sufficient  to 
provide  for  all  benefit  liabilities.  Section 
4041(b](3]  of  ERISA  requires  the  plan 
administrator  to  provide  for  all  benefit 
liabilities  either  (1)  through  the  purchase 
of  "irrevocable  commitments"  (annuity 
contracts)  from  an  insurer,  or  (2)  in 
another  form  of  beneilt,  such  as  a  single 
lump  sum  distribution,  permitted  by  the 
provisions  of  the  plan  and  any 
applicable  regulations. 

In  the  case  of  a  distribution  through 
the  purchase  of  an  annuity  contract,  the 
"irrevocable  commitment"  has  been 
purchased,  and  a  distribution  occurs, 
when  the  obligation  to  provide  a  benefit 
to  an  individual  passes  from  a  pension 
plan  to  an  insurer.  In  the  case  of  an 
alternative  benefit,  distribution  occurs 
on  the  date  the  plan  administrator 
makes  the  actual  distribution  to  a 
participant  or  beneficiary  or  to  another 
recipient  authorized  by  the  participant 
or  beneficiary  in  accordance  with 
applicable  law  and  regulations.  When 
plan  assets  have  been  distributed  in  a 
standard  termination,  the  plan's  benefit 
liabilities  have  been  satisfied,  and 
PBGC's  guarantee  therefore  ends.  The 
PBGC  is  not  authorized  by  ERISA  to 
guarantee  benefits  provided  under 
irrevocable  commitments  purchased  for 
participants  in  terminating  plans,  as 
explained  in  detail  in  an  Advance 
Notice  of  Proposed  Rulemaking 
published  on  June  21, 1991  (56  FR  28642, 
28644-28645). 

Need  for  Interim  Rule 

On  September  2, 1987,  the  PBGC 
published  proposed  rules  for  standard 
and  distress  terminations  (53  FR  13318). 
Several  comments  were  received  in 
response  to  proposed  9  2617.12,  which 
set  forth  rules  for  the  issuance  and 
contents  of  a  notice  of  intent  to 
terminate  in  a  standard  termination. 
Two  of  the  comments  welcomed  the 
details  specified  under  9  2617.12(d)  and 
suggested  that  additional  items  be 
required  to  more  fully  apprise 
participants  of  the  impact  of  a  proposed 
termination  on  their  benefits  under  the 
plan.  PBGC  agrees  with  those 
comments,  and  has  decided  to  require, 
prior  to  issuance  of  its  final  termination 
rules,  inclusion  of  some  of  those 
provisions  in  the  notice  of  intent  to 
terminate. 


In  deciding  to  act  at  this  time,  the 
PBGC  is  mindful  of  the  recent  and  highly 
publicized  financial  difficulties  of 
certain  insurers  (most  notably  the 
Executive  Life  Insurance  Company, 
which  was  placed  in  conservatorship  in 
April  1991).  These  events  have  focused 
public  concern  on  the  potential  risks 
faced  by  participants  in  terminating 
pension  plans.  'The  PBGC  has  recently 
received  many  inquiries  from  plan 
participants  directly  or  through  their 
Congressional  representatives 
concerning  their  retirement  benefits  and 
the  extent  to  which  an  irrevocable 
annuity  contract  purchased  to  provide  a 
participant's  benefits  under  a  terminated 
plan  is  covered  by  the  PBGC  guaranty 
program.  It  has  become  apparent  that 
many  participants  do  not  know  that  they 
are  entitled  to  receive  their  full  benefit 
liabilities  in  a  standard  termination  and 
that  the  PBGC's  guarantee  ends  when 
the  distribution  of  their  benefit  habilities 
occurs. 

The  PBGC  believes  that  it  is  important 
for  the  participants  to  be  timely 
informed  of  the  legal  effect  of  a  standard 
termination  of  their  plan  and  of  the 
distribution  of  plan  assets  upon 
termination.  Further,  the  PBGC  believes 
that  the  best  way  in  which  to  assure  that 
the  participants  receive  such 
information  is  to  Include  it  in  the  notice 
of  intent  to  terminate  that  initiates  the 
termination.  Accordingly,  the  PBGC  has 
decided  to  issue  an  interim  rule 
implementing  and  making  final  the  basic 
rules  for  issuance  and  content  of  a 
notice  of  intent  to  terminate  with  the 
additions  requested  in  the  public 
comments  discussed  previously.  Other 
items  of  information  in  proposed 
9  2617.12(d)  will  be  reviewed  and 
considered  for  inclusion  when  the  final 
rule  is  published. 

Interim  Rule 

This  interim  rule  adds  to  the  PBGCs 
regulation  on  Determination  of  Plan 
Sufficiency  and  Termination  of 
Sufficient  Plans  (29  CFR  part  2617)  a 
new  subpart  E  which  contains  rules  for 
the  contents  of  a  notice  of  intent  to 
terminate  in  a  standard  termination. 
(The  PBGC  is  in  the  process  of  revising 
29  CFR  part  2617  and  its  regulation  on 
Notice  of  Intent  to  Terminate  (29  CFR 
part  2616),  which  were,  to  a  large  extent, 
rendered  obsolete  by  the  passage  of  the 
amendatory  legislation  cited  previously: 
see  notice  of  proposed  rulemaking  (52 
FR  3318,  September  2, 1987)  that  would 
replace  these  regulations.  "The  PBGC 
anticipates  that  it  will  incorporate  the 
substance  of  this  Interim  rule  into  the 
final  version  of  Its  termination 
regulations  and  its  standard  termination 
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forms  (PBGC  Ponns  500  and  501).  which 
will  be  revised  at  the  time  the  final 
regulations  are  promulgated.) 

Section  2617.42(a)  of  this  interim  rule 
sets  forth  the  general  statutory  rules  for 
issuance  of  a  notice  of  intent  to 
terminate  namely,  that  it  must  be  a 
written  notice  issued  to  participants 
(and  other  affected  parties)  at  least  60 
days  before  the  proposed  termination 
date.  Paragraphs  (b)  and  (c)  of  §  2617.42 
give  rules  for  the  method  and  date  of 
issuance  of  the  notice.  Those  provisions, 
which  are  included  in  the  proposed  rule, 
elicited  no  comments  and  are  included 
in  this  interim  rule  with  clarifying 
changes  only. 

Section  2617.42(d)  requires  plan 
administrators  to  state  in  the  notice  (1) 
that  the  plan  is  to  be  terminated  in  a 
standard  termination.  (2)  the  proposed 
termination  date,  (3)  that,  in  a  standard 
termination,  all  benefit  liabilities  under 
the  plan  will  be  provided  to  participants 
and  their  beneficiaries,  and  (4}  that, 
after  plan  assets  have  been  distributed 
to  provide  all  benefit  liabilities  with 
respect  to  a  participant,  either  by  the 
purchase  of  irrevocable  commitments 
from  an  insurer  to  provide  annuities  or 
by  an  alternative  form  of  distribution 
provided  for  under  the  plan,  the  PBGCs 
guarantee  with  respect  to  that 
participant's  beneflt  ends. 

The  definitions  that  have  been 
included  in  {  2617.41  are  basically  the 
same  as  the  definitions  in  the  Standard 
Termination  Filing  Instructions  for 
PBGC  Forms  500  and  501  and,  with  one 
exception,  reflect  statutory  or  other 
regulatory  definitions.  The  definition  of 
"affected  party"  has  been  expanded 
(both  in  the  instructions  and  in 
I  2617.41)  in  accordance  with  comments 
received  on  the  proposed  termination 
rules  that  a  former  employee 
organization  may  have  sufficient  ties  to 
a  benefit  program  to  be  properly 
included  as  an  a^ected  party. 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this 
interim  rule  is  not  a  "major  rule"  for  the 
purposes  of  Executive  Order  12291 
because  it  will  not  have  an  annual  e^ect 
on  the  economy  of  $100  million  or  more; 
create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment  investment,  or 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980  that  these  rules  will  not  have  a 


significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  The 
costs  attendant  to  including  the  required 
two  statements  in  a  notice  of  intent  to 
terminate  for  small  pension  plans  (those 
with  fewer  than  1(X)  participants)  will  be 
insignificant  since  the  notice  must  be 
prepared  under  the  statutory  provisions 
and  the  inclusion  of  this  additional 
information  will  require  minimal  time 
and  expense.  Therefore,  compliance 
with  sections  603  and  604  of  ^e  Act  is 
waived. 

OMS  Cfearanca  of  liifwinaUoii  Coltection 

The  information  collection 
requirements  in  29  CFR  p>art8  2616  and 
2617,  as  amended  by  "Notice  of  Interim 
Procedures"  (51  FR 12491,  April  10, 1988) 
and  "Notice  of  Revised  Termination 
Rules  '  (53  FR  1904,  January  22, 1988), 
including  requirements  for  the  notice  of 
intent  to  terminate,  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35)  for  use 
through  March  31, 1993,  OMB  control 
number  1212-0036. 

List  of  Subjects  in  29  CFR  Fart  2617 

Employee  benefit  plans,  Pension 
insurance,  Pensions,  Reporting 
requirements. 

In  consideration  of  the  foregoing,  part 
2617  of  subchapter  C  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

1.  The  authority  citation  for  part  2817 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3),  1341,  and 
1344. 

2.  Part  2617  is  amended  to  add  a  new 
subpart  E  as  follows: 

PART  2617— DETERMINATION  OF 
PLAN  SUFFICIENCY  AND 
TERMINATION  OF  SUFFICIENT  PLANS 


Subpart  E— Notica  of  Intant  To  T( 
Standard  Tarminatfon 


2817.40  Purpose  and  scope. 

2817.41  Defmitions. 

2817.42  Notice  of  intent  to  terminate. 

Subpart  E— Notice  of  intent  To 
Terminete  In  StandanI  Termination 


S2617.40    PurpoMandi 

(a)  Purpoae.  The  purpose  of  this 
subpart  is  to  prescribe  minimum  rules 
for  the  contents  of  and  procedures  for 
issuance  of  the  notice  of  intent  to 
terminate  a  single-employer  deBned 
benefit  pensioa  plan  in  a  standard 
termination. 

(b)  Scope.  This  subpart  applies  to  any 
single-employer  plan  covered  under 


section  4021(a)  of  the  Act  and  not 
excluded  by  section  4021(b)  for  which  » 
notice  of  intent  to  terminate  in  a 
standard  termination  is  issued  on  or 
after  December  16. 1991. 

{2617.41    DafMtkMW. 

For  purposes  of  this  subpart 

Affected  party  means,  with  respect  to 
a  single-employer  plan,  each  participant, 
each  beneficiary  of  a  deceased 
participant,  eadi  alternate  payee  (as 
defined  in  section  206(d)(3)(K)  of  the 
Act]  under  an  applicable  qualified 
domestic  relations  order  (as  defmed  in 
section  206(d)(3)(B)(i)).  and  each 
employee  organization  representing 
participants.  An  employee  organization 
that  represented  participants  under  the 
plan  within  Ave  years  prior  to  the 
issuance  of  a  notice  of  intent  to 
terminate  (or,  if  more  than  one,  the  last 
such  employee  organization)  is  deemed 
to  be  an  aHected  part.  In  connection 
with  any  notice  required  under  this 
subpart,  if  an  affected  party  has 
designated  in  writing  another  person  to 
receive  the  notice,  then  any  reference  to 
the  affected  party  shall  be  deemed  to 
refer  to  the  designated  person. 

Benefit  liabilities  means  the  benefits 
of  participants  and  their  beneficiaries 
under  the  plan  (within  the  meaning  of 
section  401(a)(2)  of  the  Internal  Revenue 
Code  of  1986). 

Irrevocable  commitment  means  an 
obligation  by  an  insurer  to  pay  benefits 
to  a  named  participant  or  beneficiary,  if 
the  obligation  cannot  be  cancelled  under 
the  terms  of  the  insurance  contract 
(except  for  fraud  or  mistake]  without  the 
consent  of  the  participant  or  beneficiary 
and  is  legally  enforceable  by  the 
participant  or  beneficiary. 

Notice  of  intent  to  terminate  means 
the  60-day  advance  notice  to  affected 
parties  advising  of  a  proposed  plan 
termination,  as  required  by  section 
4041(a)(2)  of  the  Act  and  i  2617.42  of 
this  pairt. 

Proposed  termination  date  means  the 
date  specified  as  such  by  the  plan 
administrator  in  a  notica  of  intent  to 
terminate. 

Standard  termmaU<m  means  the 
voluntary  termination,  in  accordance 
with  section  4041(b)  of  the  Act,  of  a 
single-employer  plan  that  is  sufficient 
for  benefit  liabilities  (determined  as  of 
the  termination  date)  when  the  fmal 
distribution  of  assets  oocors. 


S2617.42   NoOcaoflnlanltolannlnata. 

(a)  General  rule.  At  least  60  days 
before  the  proposed  termination  date  of 
a  plan  to  whidi  this  subpart  ai^lies.  the 
plan  administrator  shall  issue  to  each 
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affected  party  a  written  notice  of  intent 
to  terminate  containing  all  of  the 
information  specified  in  paragraph  (d)  of 
this  section. 

(b)  Method  of  issuance.  The  plan 
administrator  shall  issue  the  notice  of 
intent  to  terminate  to  each  affected 
party  individually.  Each  notice  shall  be 
either  hand  delivered  or  delivered  by 
first-class  mail  or  courier  service  to  the 
affected  party's  last  known  address. 

(c)  When  issued.  The  notice  of  intent 
to  terminate  is  deemed  issued  on  the 
date  on  which  it  is  handed  to  the 
affected  party  or  deposited  with  a  mail 
or  courier  service  (as  evidenced  by  a 
postmark  or  written  receipt). 

(d)  Contents  of  notice.  The  plan 
administrator  may  include  in  the  notice 
of  intent  to  terminateany  information 
that  the  plan  administrator  deems 
necessary  or  advisable,  and  shall 
include  the  following: 

(1)  Information  needed  to  identify  the 
plan; 

(2)  A  statement  that  a  standard 
termination  of  the  plan  is  intended  and 
the  proposed  termination  date; 

(3)  A  statement  that,  in  order  to 
terminate  in  a  standard  termination, 
plan  assets  must  be  sufficient  to  provide 
all  benefit  liabilities  under  the  plan  with 
respect  to  each  participant;  and 

(4)  A  statement  that,  after  plan  assets 
have  been  distributed  to  provide  all 
benefit  liabilities  with  respect  to  a 
participant,  either  by  the  purchase  of  an 
irrevocable  commitment  or 
commitments  from  an  insurer  to  provide 
annuities  or  by  an  alternative  form  of 
distribution  provided  for  under  the  plan, 
the  PBGC's  guarantee  with  respect  to 
that  participant's  benefit  ends. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1212-0036) 

Issued  in  Washington.  DC  this  12th  day  of 
November.  1991. 
Lynn  Martin. 

Chairman,  Board  of  Directors,  Pension 
Benefit  Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  tlie  Board  of  Directors 


authorizing  its  chairman  to  issue  this  interim 

final  rule. 

Carol  Connor  Flowe, 

Secretary,  Board  of  Directors,  Pension  Benefit 

Guaranty  Corporation. 

[FR  Doc.  91-27549  Filed  11-14-91: 8:45  am] 

anXINQ  coos  770S-01-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Asaets  Following  Maes  Withdrawal- 
interest  Rates 

AOCNCV:  Pension  Benefit  Guaranty 

Corporation. 

action;  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  December  1991. 
EFFCCTivt  date:  December  1. 1991. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INRMIMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 


making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  ctirrent  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  w'  '.ch  they 
apply.  (See  5  U.S.C.  553(b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.&.C 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Fait  2676     - 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D).  and  1441(b)(1). 

2.  In  S  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    Intarast 
•        •        •        •        * 

(c)  Interest  Rates. 


For  vakiation 

dates  occurring     

in  ttiomonttt:  h 


Tlw  vakMS  for  It  art: 


Dec8mben991 ...       .07   .06875   .0675   .06625     .065     .08375     .06375     .06375     .06375     .06375     .06125     .06125     .06125     .06125     .06125     .05675 


57964 


•I      . 
Federal  Register  /  Vol.  56,  No.  221  /  Friday,  November  15,  1991  /  Rules  and  Resulations 


Issued  at  Washington.  DC  on  this  6th  day 
of  November  1991. 
lamM  B.  LocUmt  m. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc  91-27550  Filed  11-14-n:  8:45  un| 

BajJNe  COOC  TTOt^VM 


DEPARTMENT  OF  DEFENSE 
Offlcv  of  the  Secretary 

32  CFR  Parts  275  and  294 

Privacy  Act  of  1974;  Implementation; 
Redesignation  of  Parts 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  nile  amendment. 

SUmiAfrr:  This  document  redesignates 
32  CFR  part  294  as  part  275.  This  is  an 
administrative  change  within  Chapter  I 
of  title  32  of  the  Code  of  Federal 
Regulations  for  ease  of  use  and  to 
transfer  parts  into  the  appropriate 
subchapter. 

EFFECTIVE  DATE:  November  15. 1991. 

FOR  FURTHER  MFORMATION  COMTACR 

LM.  Bynum,  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services.  Pentagon, 
Washington.  DC  20301-1155.  telephone 
703-697-4111. 

SUPPLEMENTARV  information: 

List  of  Subjects  in  32  CFR  Fart  275  and 
294 

Banks,  banking.  Credit,  Government 
publications,  Newspapers  and 
magazines.  Privacy  Act. 

Accordingly,  under  the  authority  of  10 
U.S.C.  133.  32  CFR  Chapter  L  is 
amended  as  follows: 

PART  275-{REO£SIGNATED  FROM 
PART*294] 

1.  Part  294  is  redesignated  as  part  275 
and  the  authority  citation  for  newly 
redesignated  part  275  continues  to  read 
as  follows: 

Authority:  92  Stat.  3697  et  seq.  (U  U.S.C 
3401.  et  seq.) 

$275.2    [AmendMt] 

2.  Newly  redesignated  S  275.2(b)  is 
amended  by  changing  "J  294iJ(a)*'  to 
"5  275.6(a)". 

{27M    [Amended] 

3.  Newly  redesignated  S  275.4  is 
amended  by  changing  "j  294.14"  to 
"5  275.14". 

927U    (Amendedl 

4.  Newly  redesignated  SS  275.5(a)(3) 
and  275.5(b)(l]  are  amended  by 
changing  "5  294.14"  to  "5  275.14". 


S27SJ    [Amendwll 

5.  Newly  redesignated  {  275.7(b)  is 
amended  by  changing  the  part 
designation  "294"  to  "275"  throughout 
the  paragraph. 

927SJ    [Amended] 

6.  Newly  redesignated  S  275.8  is 
amended  in  paragraph  (b)  introductory 
text  by  changing  "S  294.8(a)''  to 

"9  275.8(a)";  paragraph  (c)  by  changing 
"9  294.8(b)"  to  "9  275.8(b)";  and 
paragraph  (f)  by  changing  "|  294.14"  to 
"9  275.14"  and  "9  294.8(a)"  to 
"9  275.8(a)" 

9275.9  [Amended] 

7.  Newly  redesignated  9  275.9  is 
amended  in  paragraph  (a)(2)(ii)  by 
changing  "9  294.12"  to  "9  275.12"; 
paragraph  (b)(1)  by  changing  "9  294.8" 
to  "9  275.6":  paragraph  (b)(3)  by 
changing  "9  294.12"  to  "9  275.12"; 
paragraph  (c)  by  changing  "9  294.9"  to 
"9  295.9";  and  paragraph  (d)  by  changing 
"9  294.14"  to  "9  275.14" 

9275.10  [Amended] 

8.  Newly  redesignated  9  27S.10(d)  is 
amended  by  changing  9  294.14"  to 

"9  275.14" 

9275.11  [Amended] 

9.  Newly  redesignated  9  275.11  is 
amended  in  paragraph  (c)  by  changing 

9  294.12"  to  "9  275.12"  and  paragraph  (d) 
by  changing  "9  294.14"  to  "9  275.14" 

9275.12  [Amended] 

10.  Newly  redesignated  9  275.12  is 
amended  in  paragraph  (a)  by  changing 
the  part  designation  "294"  to  "275" 
throughout  the  paragraph;  paragraph 
(c)(1)  by  changing  "294.9(a)(2)(ii)"  to 
"275.9(a)(2)(ii)";  paragraph  (c)(2)  by 
changing  "294.9(b)(3)"  to  "275.9(b)(3)"; 
paragraph  (c)(3)  by  changing  "294.11(c)** 
to  "275.11(c)"  both  times  it  appears; 
paragraph  (c)(4)  by  changing  "294.13(c)" 
to  "275.13(c)"  both  times  it  appears:  and 
paragraph  (d)  by  changing  "9  294.14"  to 
"9  275.14" 

9275.13  [Amended] 

11.  Newly  redesignated  9  275.13(c)  is 
amended  by  changing  "9  294.12"  to 

"9  275.12" 

Enclosure  1 — (Amended] 

12.  Enclosure  1,  first  paragraph,  is 
amended  by  changing  "9  294.7"  to 
"9  275.7" 

Dated:  November  7, 1991. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer. 

(FR  Doc  91-27343  Filed  11-14-91;  8:45  am)     - 
BIUJNQ  COOC  M1<M)1-«i 


POSTAL  SERVICE 

39  CFR  Part  265 

Release  of  Information;  Modification 
of  Fees  for  Record  Retrieval  by 
Computer 

AOENCV:  Postal  Service. 
action:  Final  rule. 

summary:  This  final  rule  modifies  the 

fees  charged  for  furnishing  Postal 
Service  records  retrieved  by  computer  to 
members  of  the  public.  The 
modifications  to  part  265 — Release  of 
Information — revise  the  fees  for 
retrieving  data  by  computer  to  reflect 
current  labor  and  administrative  costs. 
The  modified  fees  implement  existing 
policy  to  recover  the  actual  cost 
incurred  by  the  Postal  Service  for  the 
retrieval  and  represent  no  change  in 
policy  concepts. 

EFFECTIVE  DATE:  December  16, 1991. 

FOR  FURTHER  n«FORMATtON  CONTACT: 

Rubenia  Carter  (202)  268-487i 

SUPPLEMENTARY  INFORMATION:  On 

September  4. 1991,  the  Postal  Service 
published  for  comment  in  the  Fedwal 
Register  (56  FR  43736)  a  proposal  to 
modify  the  fees  charged  for  furnishing 
Postal  Service  records  retrieved  by 
computer  to  members  of  the  public. 
Interested  persons  were  invited  to 
submit  comments  on  the  proposal  by 
October  4, 1991. 

No  comments  were  received. 
Accordingly,  the  Postal  Service  hereby 
adopts  the  proposal  without  change  and 
amends  39  CFR  part  265  as  follows: 

List  of  Subjects  in  3S  CFR  Part  265 

Release  of  information.  Postal  service 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552. 

2.  Appendix  A  to  part  265  is  revised  tc 
read  as  follows: 

Appendix  A  to  Part  265— Information 
Services  Price  List 

When  information  is  requested  that 
must  be  Retrieved  by  computer,  the 
requester  is  charged  for  the  resources 
required  to  furnish  the  information. 
Estimates  are  provided  to  the  requester 
in  advance  and  are  based  on  the 
following  price  list. 
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Stanley  F.  Kfins, 

Assistant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  91-27434  Filed  11-14-91;  8:45  am) 

BIUJNO  COOC  771«-ia-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart4 
RIN290S-AF06 

Total  Disability  Ratings  for  Pension 
Based  on  Un«mployat>illty  and  Ags  of 
tl>s  Individual 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  has  amended  its  rating  schedule 
regarding  disability  requirements  for 
(wnsion  applicants.  The  amendment 
regarding  deletion  of  presumption  of 
pension  entitlement  at  age  65  is 
necessary  to  implement  provisions  of 
the  recently  enacted  Omnibus  Budget 
Reconciliation  Act  of  1990.  The  intended 
effect  of  this  amendment  is  to  remove 
presumption  of  pension  entitlement  at 
age  65,  and  to  revise  the  age  and 
disability  requirements. 
EFFECmm  OATC  December  16, 1991. 
FOR  FURTHER  MFORMATION  CONTACT 

Bob  Seavey,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Washington.  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  VA 

pubhshed  a  profwsal  to  amend  38  CFR 
4.17  in  the  Federal  Register  of  May  3, 
1991.  (56  FR  20395-20396).  Interested 
persons  were  invited  to  submit  written 
comments,  suggestions  or  objections  on 
or  before  June  3, 1991.  As  no  comments 


were  received,  the  proposed 
amendments  are  adopted  without 
change. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  801-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  marlcets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.101  • 
and  64.104. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pension,  Veterans. 

Approved:  October  10. 1991. 
Edward  |.  Donvinsld. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4  is  amended  as 
set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  SUt  1125;  38  U.S.a  355. 

Subpart  A— Oenoral  Policy  In  Rating 

2.  In  S  4.17,  the  third,  fourth,  and  fifth 
sentences  of  the  introductory  text  are 
removed  In  the  sixth  sentence,  the  word 
"reduced"  is  removed;  and  an  authority 
citation  is  added  at  the  end  of  the 
section  to  read  as  follows: 

S4.17   Total  dtoabnty  ratings  tor  pension 
baaed  on  unemployaMtty  and  age  of  ttie 
RNnviumL 


(Authority:  38  U.S.C  355;  38  U.S.C.  1502) 
[FR  Doc.  91-27218  Filed  11-14-01: 8:45  amj 


38  CFR  Part  3 


RIN2900-AF2t 


Psrsian  QuH  War  Vetsrans'  Benefits 
Act  of  1991 

AOCNCV:  Department  of  Veterans 

Affairs. 

ACTKNC  Final  rule. 


;  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
periods  of  war  and  entitlement  to 
nonservice-connected  pension  benefits. 
This  amendment  is  based  on  recently 
enacted  legislation  authorizing  payment 
of  benefits  to  veterans  of  the  Persian 
Gulf  War.  The  intended  effect  of  this 
amendment  is  to  assure  that  the 
regulations  accurately  identify  the 
benefits  to  which  veterans  of  the  Persian 
Gulf  War  may  be  entitled. 
EFFSCTnfE  DATE:  This  amendment  is 
effective  April  16, 1991.  the  date  the 
legislation  was  signed  into  law. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Bisset,  Jr..  Consultant.  Regulations 
Staff.  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  Section 
332  of  the  Persian  Gulf  War  Veterans' 
Benefits  Act  of  1991,  Public  Law  102-25, 
amended  38  U.S.C.  101  to  add  the 
Persian  Gulf  War,  beginning  August  2. 
1990,  and  terminating  on  a  date  to  be 
determined  by  Presidential 
proclamation  or  law,  as  an  official 
"period  of  war"  for  the  purpose  of 
veterans  benefits.  VA  has  amended  38 
CFR  3.2  to  conform  with  this  new 
statutory  provision. 

Section  333  of  Public  Law  102-25 
amended  38  U.S.C.  501  and  541  to 
provide  pension  eligibility  for  Persian 
Gulf  War  veterans  and  their  surviving 
spouses.  VA  has  amended  38  CFR  3.3, 
3.17  and  3.54  to  conform  with  this  new 
statutory  provision. 

Because  these  amendments  implement 
statutory  changes  as  outlined  above, 
publication  as  a  proposal  for  public 
notice  and  comment  is  unnecessary  and 
VA  is  issuing  a  final  rule. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
pubhshed.  these  amendments  are  not  a 
"rule"  as  defined  in  and  made  subject  to 
the  Regulatory  Flexibility  Act  (RFA),  5 
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U.S.C  601(2).  In  any  case,  these 
regulatory  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA,  5  U.S.C. 
601-612.  These  amendments  will  not 
directly  affect  any  small  entity. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  armual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  signiHcant  adverse 
effects  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.105. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  September  24, 1991. 
Edward  |.  Deiwinski. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 

set  forth  below: 

PART  3— ADJUDICATION 

Sut>part  A— Pension  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  dtation  for  part  3. 
subpart  A,  continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C.  210. 
unless  otherwise  noted. 

2.  In  S  3.2.  add  new  paragraph  (i)  and 
its  authority  citation  to  read  as  follows: 

S  3.^    Periods  of  war. 

(i)  Persian  Gulf  War.  August  2, 1990. 
through  date  to  be  prescribed  by 
Presidential  proclamation  or  law. 

(Authority:  38  U.S.C  101(33)) 

93J    [AfiMiMtod] 

3.  In  S  3.3(a](3],  second  sentence, 
remove  the  words  "and  the  Vietnam 
era",  and  insert  in  their  place,  the 
words  ".  the  Vietnam  era  and  the 
Persian  Gulf  War". 

93L17    (Anwndedl 

4.  In  5  3.17,  first  sentence,  remove  the 
words  "or  the  Vietnam  era",  and  insert 


in  their  place,  the  words  ",  the  Vietnam 
era  or  the  Persian  Gulf  War". 

S3.S4    [AiiMndml] 

5.  In  S  3.54,  a  new  paragraph 
(a)(3](viii]  is  added  and  the  authority 
citation  at  the  end  of  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

$3,54    Marrtag* datas. 

*  •        •        •        • 

(a)  •  •  • 
(3)  *  *  * 

(viii)  Persian  Gulf  War— January  1. 
2001. 

(Authority:  38  U.S.C  532(d).  534(c).  53e(c). 
541(e).  S41(f)) 

*  •         •         •         • 

[FR  Doc.  91-26991  Filed  11-14-01;  ';:45  am) 

BtLUNQ  COOC  t320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRL-4080-«] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
Gasoline 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  application  for 

extension  of  the  Reformulated  Gasoline 

Program  to  Massachusetts  and 

Pennsylvania. 

summary:  This  notice  publishes  the 
apphcations  of  the  Governors  of  the 
Commonwealths  of  Massachusetts  and 
Pennsylvania  to  have  the  prohibition  set 
forth  in  section  211(k)(5)  of  the  Clean 
Air  Act  as  amended  by  Public  Law  101- 
549  (the  Act)  applied  in  their  states. 
Under  section  211{k)(6)  of  the 
Administrator  of  EPA  shall  apply  the 
prohibition  against  the  sale  of  gasoline 
which  has  not  been  reformulated  to  be 
less  polluting  in  an  ozone  nonattainment 
area  upon  the  application  of  the 
governor  of  the  state  in  which  the 
nonattainment  area  is  located. 
DATES:  The  effective  date  of  the 
prohibitions  described  herein  is  January 
1, 1995  (see  the  Supplementary 
Information  section  of  today's  notice  for 
a  discussion  of  the  possible  delay  of  this 
date). 

ADDRESSES:  Materials  relevant  to  this 
Notice  are  contained  in  Public  Docket 
No.  A-91-02.  This  docket  is  located  in 
room  M-1500.  Waterside  Mall  (ground 
floor).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  The  docket  may  be  inspected 
from  8:30  a  jn.  until  12  noon  and  from 


1:30  p.m.  until  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  I.  Goldhand.  U.S.  EPA  (SDSB- 
12).  Motor  Vehicle  Emission  Laboratory, 
2565  Plymouth  Road.  Ann  Arbor,  MI 
48105,  Telephone:  (313)  668-4504. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Clean  Air  Act  Subsection  (k)  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certified  as  reformulated  ("conventional 
gasoline")  in  the  nine  worst  ozone 
nonattainment  areas  beginning  January 
1. 1995.  To  be  certified  as  reformulated  a 
gasoline  must  comply  with  the  following 
formula  requirements:  oxygen  content  of 
at  least  2.0  percent  by  wei|^t  benzene 
content  of  no  more  than  1.0  percent  by 
volume;  no  heavy  metals  (with  a 
possible  waiver  for  metals  other  than 
lead);  and  the  inclusion  of  deposit 
preventing  additives.  The  gasoline  must 
also  achieve  toxic  and  volatile  organic 
compound  emissions  reductions  equal  to 
or  exceeding  the  more  stringent  of  a 
speciHed  formula  fuel  or  a  performance 
standard. 

Section  2ll(k)(10](D)  defines  the  areas 
covered  by  the  reformulated  gasoline 
program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  value 
during  the  period  1987  through  1989. 
Applying  those  criteria,  EPA  has 
determined  the  nine  covered  areas  to  be 
the  metropolitan  areas  including  Los 
Angeles,  Houston,  New  York  City. 
Baltimore,  Chicago,  San  Diego, 
Philadelphia,  Hartford  and  Milwaukee. 
Under  section  211(k)(10)(D)  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  under  section  181(b) 
is  also  to  be  included  in  the 
reformulated  gasoline  program. 

Any  other  ozone  nonattainment  area 
may  be  included  in  the  program  at  the 
request  of  the  governor  of  the  state  in 
which  the  area  is  located.  Section 
211(k](6)(A)  provides  that  upon  the 
application  of  a  governor.  0>A  shall 
apply  the  prohibition  against  selling 
conventional  gasoline  in  any  area  in  the 
governor's  state  which  has  been 
classified  as  not  attaining  the  ozone 
ambient  air  quality  standard.  That 
subparagraph  further  provides  that  EPA 
is  to  apply  the  prohibition  as  of  the  date 
he  "deems  appropriate,  not  later  than 
January  1, 1995,  or  1  year  after  such 
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application  is  received,  whichever  is 
later."  In  some  cases  the  effective  date 
may  be  extended  for  such  an  area  as 
provided  in  section  211(k)(6)(B)  based 
on  a  determination  by  EPA  that  there  is 
"insufficient  domestic  capacity  to 
produce"  reformulated  gasoline.  Finally, 
EPA  is  to  publish  a  governor's 
application  in  the  Federal  Register. 

EPA  published  a  notice  of  proposed 
rulemaking  regarding  the  reformulated 
gasoline  program  July  9, 1991.  Since  that 
time,  an  agreement  on  the  requirements 
was  developed  through  regulatory 
negotiation;  an  outline  of  that  agreement 
is  available  in  the  Docket  for  this 
rulemaking.  A  supplemental  proposal 
more  fully  describing  the  agreement  will 
be  published  as  soon  as  possible.  The 
proposed  regulations  will  describe  the 
certification  program  for  reformulated 
gasolines,  the  averaging  program  and 
the  enforcement  program,  among  other 
elements.  EPA  plans  to  promulgate  a 
final  rule  describing  the  requirements 
for  reformulated  gasoline  in  accordance 
with  the  statutory  deadline. 

II.  Massachusetts'  Request 

EPA  received  an  application  from  the 
Hon.  William  F.  Weld.  Governor  of 
Massachusetts,  for  that  state  to  be 
included  in  the  reformulated  gasoline 
program.  His  application  is  set  out  in  full 
below. 

[Massachuaett*  letterhead] 
August  14, 1991. 
William  Reilly, 

Administrator,  US.  Environmental  Protection 
Agency.  Washington.  DC  20460 

Dear  Mr.  Reilly:  By  this  letter  the 
Commonwealth  of  Massachusetts  formally 
requests  inclusion  in  the  Reformulated 
Gasoline  Program,  as  described  in  section 
211(l()  of  the  1990  Clean  Air  Act 
Amendments. 

The  entire  state  of  Massachusetts  is  in  the 
"serious"  nonattainment  category  for  ozone, 
and  our  Department  of  Environmental 
Fhrotection  believes  that  participation  in  the 
reformulated  gasoline  program  is  an 
important,  if  not  essential  element  in  the 
state's  plan  to  achieve  compliance  with  the 
ozone  standard  by  the  deadline  of  November 
1996. 

Thank  you  for  your  time  and  attention  in 
this  matter. 

Sincerely, 
WimunF.WeM. 
Governor. 

EPA  also  received  a  request  fiom  the 
Honorable  Robert  P.  Casey  to  opt  the 
Marginal  and  Moderate  nonattainment 
areas  in  his  state  into  the  reformulated 
gasoHne  program.  His  letter  is  set  out  in 
full  below: 

IConunonwealth  of  Pennsylvania  Letterhead) 
September  25,  ISWl. 


William  K.  Reilly. 

Administrator.  U.S.  Environmental  Protection 
Agency.  Room  1200  West  Tower,  401 M 
Street  SW.,  Washington,  DC  20460 

Dear  Mr.  Reilly:  Pursuant  to  section 
211(k)(6)  of  the  Clean  Air  Act,  42  U.S.C. 
7545(k)(e).  a  state  can.  upon  the  application 
of  the  Governor,  require  that  the 
Administrator  extend  the  federal 
reformulated  fuels  program  to  additional 
ozone  non-attainment  areas  in  the  state.  This 
letter  serves  as  my  application  to  you  to 
extend  the  federal  reformulated  fuels 
program  required  by  section  211(k)  to  the 
marginal  and  moderate  ozone  nonattainment 
areas  in  Permsylvania  identified  in 
Attachment  A. 

Section  181  of  the  Clean  Air  Act,  42  U.S.C 
7511,  classifies  ozone  nonattainment  areas  as 
marginal,  moderate,  serious,  severe  and 
extreme.  There  are  thirty-three  (33)  counties 
in  Pennsylvania  which  the  Department  and 
EPA  have  identified  as  either  marginal 
moderate  or  severe  ozone  nonattainment 
areas.  Attachment  A  identifies  the  counties 
which  have  been  classified  as  marginal, 
moderate  or  severe  ozone  nonattainment 
areas.  The  reformulated  federal  fuels 
programs  already  applies  in  the  five  counties 
classified  as  severe  ozone  nonattainment 
areas  under  section  211.  My  request  to  "opt- 
in"  to  the  reformulated  fuels  program 
includes  the  twenty-eight  (28)  counties  which 
are  identified  on  Attaciunent  A  as  marginal 
or  moderate  ozone  nonattainment  areas. 

The  state  contact  person  for  this 
application  to  extend  the  reformulated  fuels 
program  to  all  marginal  and  moderate  ozone 
nonattainment  areas  is: 
James.  K.  Hambright 
Director. 
Bureau  of  Air  Quality  Control,  1st  Floor 

Executive  House,  2nd  and  Chestnut  Streets, 

P.O.  Box  2357,  Harrisburg,  Pennsylvania 

17101-2357,  Telephone;  (717)  787-9702,  Fax: 

(717)  772-2303 

The  expansion  of  the  federal  reformulated 
fuels  program  to  marginal  and  moderate 
ozone  nonattainment  areas  is  a  major 
component  of  the  Commonwealth's  overall 
program  to  address  regional  ozone  pollution 
in  Pennsylvania  and  in  adjacent  northeast 
states. 

Sincerely, 
Robert  P.  Casey, 
Governor. 
Attachment 
Attachment  A 

Areas  Classified  as  Severe  Ozone 
Nonattainment  Areas  • 

1.  Philadelphia  County 

2.  Montgomery  County 

3.  Bucks  County 

4.  Chester  County 

5.  Delaware  County 

Areas  Classified  as  Moderate  Ozone 
Nonattainment  Areas 

1.  Berks  County 

2.  Fayette  County 

3.  Washington  County 

4.  Westmoreland  County 

5.  Allegheny  County 

6.  Armstrong  County 


7.  Beaver  County 
&  Butler  County 

Areas  Classified  as  Marginal  Ozone 
Nonattainment  Areas 

1.  Lancaster  County 

2.  yoik  County 

3.  Adams  County 

4.  Cumberland  County 

5.  Dauphin  County 
&  Lebanon  County 
7.  Perry  County 

B.  Lehigh  County 

9.  Northampton  County 

10.  Carbon  County 

11.  Monroe  County 

12.  Lackawarma  County 

13.  Luzerne  County 

14.  Wyoming  County 

15.  Columbia  County 

16.  Blair  County 

17.  Cambria  County 

18.  Somerset  County 

19.  Mercer  County 

20.  Erie  County 

*  These  counties  are  already  defined  as 
"covered  areas"  and  are  subjected  to  the 
federal  reformulated  fuel  program  under 
Section  211(kM10(D). 

m.  Action 

Pursuant  to  the  governor's  letters  and 
the  provisions  of  section  211(k)(6),  the 
prohibitions  of  subsection  211(k)(5)  will 
be  applied  to  the  entire  state  of 
Massachusetts  and  the  Marginal  and 
Moderate  nonattainment  areas  in 
Pennsylvania  beginning  January  1, 1995 
(except  as  provided  above).  The 
application  of  the  prohibitions  to  these 
areas  cannot  take  effect  any  earlier  than 
January  1. 1995  under  section  211(k)(5) 
and  cannot  take  effect  any  later  than 
January  1, 1995,  under  section 
21(k)(6)(A).  unless  the  Administrator 
extends  the  effective  date  by  rule  under 
section  211(k)(e)(B). 

Dated:  Noveml)er  7. 1991. 
WinUm  K.  Reilly, 
Administrator 

(FR  Doc.  91-27520  Filed  11-14-«1: 8:45  am] 
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summary:  This  rule  affirms  the 
Commission's  rules  exempting  hand- 
held marine  VHP  transmitters  from  the 
requirement  to  have  an  automatic  time- 
out timer.  The  Commission  determined 
that,  because  of  their  low  power, 
portable  hand-held  VHP  transmitters 
did  not  contribute  to  the  "stuck  carrier" 
interference  problem  time-out  timers 
were  devised  to  address.  This  action 
was  taken  in  response  to  a  petition  for 
partial  reconsideration  of  the 
Commission's  recent  Report  and  Order, 
PR  Docket  90-26.  PCC  91-1  (56  PR  3786. 
January  31, 1991).  which,  in  part, 
exempted  hand-held  marine  VHP 
transmitters  from  the  requirement  to 
have  an  automatic  time-out  timer.  The 
effect  of  this  rule  is  to  clarify  the 
Commission's  Rules  to  make  it  clearer 
when  the  exemption  applies. 

EFFECTIVE  DATE:  November  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
).  Joy  Alford.  Aviation  &  Marine  Branch, 
Private  Radio  Bureau.  (202)  632-7175. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order, 
adopted  September  27, 1991.  and 
released  October  23, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  PCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NVV.,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1114  21st  Street. 
NW..  Washington.  DC  20037. 

Summary  of  Order  Mr.  Bradford  D. 
Carey  (Carey)  filed  a  petition  for  partial 
reconsideration  of  the  Commission's 
recent  Report  and  Order  (R&O)  which, 
in  part,  exempted  hand-held  marine 
VHP  transmitters  from  the  requirement 
to  have  an  automatic  time-out  timer. 
Carey  contended  that  the  exception  for 
hand-held  units  should  be  deleted 
because  some  hand-held  transceivers 
can  be  operated  from  an  external  power 
supply  and  can  be  connected  to  the 
ship's  antenna.  Carey  argued  that  such 
transmitters  would  be  capable  of 
causing  interference  if  the  carrier  was 
stuck.  The  Commission  exempted 
portable,  hand-held  transmitters  from 
the  requirement  to  have  an  automatic 
time-out  timer  because  such  radios  pose 
no  significant  interference  problem. 
Purther,  the  R&O  used  the  specific 
language — "hand-held  transmitters" — to 
differentiate  between  such  portable 
transmitters  and  ship  station 
transmitters  intended  for  fixed 
installation.  We  are  amending  the  Rules 
to  clarify  further  this  difference. 


Ordering  Clauses:  Authority  for  this 
action  is  contained  in  section  4(i)  and 
303(r]  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303(r). 

//  is  Ordered  That  part  80  of  the 
Commission's  Rules  is  amended  as 
shown  at  the  end  of  this  document, 
effective  upon  publication  in  the  Federal 
Register. 

Lists  of  Subjecto  in  47  CFR  Part  80 

Communications  equipment.  Marine 
safety.  Radio,  Stuck  carriers,  VHP  ship 
stations. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Final  Rules 

Part  80  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066, 1082, 
as  amended:  47  U.S.C.  154,  303.  unless 
Otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended:  47  U.S.C. 
151-155,  301-609;  3  UST  3450,  3  UST  4728, 12 
UST  2377. 

2.  Section  80.141  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  80.141    Gefteral  provision*  for  ship 
stations. 

***** 

(d)  Operating  conditions.  Effective 
August  1, 1994,  VHP  hand-held,  portable 
transmitters  used  while  connected  to  an 
external  power  source  or  a  ship  antenna 
must  be  equippedjwith  an  l  ^tomatic 
timing  device  that  deactivates  the 
transmitter  and  reverts  the  transmitter 
to  the  receive  mode  after  an 
uninterrupted  transmission  period  of 
five  minutes,  plus  or  minus  10  percent. 
Additionally,  such  transmitters  must 
have  a  device  that  indicates  when  the 
automatic  timer  has  deactivated  the 
transmitter.  See  also  §  80.203(c). 

3.  In  Section  80.203.  paragraph  (c)  is 
revised  to  read  as  follows: 

§  80.203    Authorization  of  transmitters  for 
licensing. 

***** 

(c)  All  VHP  ship  station  transmitters 
that  are  either  manufactured  in  or 
imported  into  the  United  States,  on  or 
after  August  1. 1993,  or  are  initially 
installed  on  or  after  August  1. 1994.  must 
be  equipped  with  an  automatic  timing 
device  that  deactivates  the  transmitter 


and  reverts  the  transmitter  to  the 
receive  mode  after  an  uninterrupted 
transmission  period  of  five  minutes,  plus 
or  minus  10  per  cent.  Additionally,  such 
transmitters  must  have  a  device  that 
indicates  when  the  automatic  timer  has 
deactivated  the  transmitter.  VHP  ship 
station  transmitters  initially  installed 
before  August  1, 1994,  are  authorized  for 
use  indefinitely  at  the  same  maritime 
station.  VHP  hand-held,  portable 
transmitters  are  not  required  to  comply 
with  the  requirements  in  paragraph  (c) 
of  this  section  except  when  used  as 
described  in  §  80.141. 
***** 

|FR  Doc.  91-27335  Filed  11-14-01;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Doclcet  No.  25;  Notice  86] 
RIN  2127-AD68 

Consumer  Information  Regulations; 
Uniform  Tira  Quality  Grading 
Standards:  Vehicles  In  Treadwear 
Convoys 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Pinal  rule. 

SUMMARY:  This  rule  amends  the 
treadwear  testing  procedures  in  the 
Uniform  Tire  Quality  Grading  Standards 
(UTQGS)  to  permit  the  use  of  front- 
wheel  drive  passenger  cars  and  light 
trucks,  vans,  and  multipurpose 
passenger  vehicles.  F'rior  to  this 
amendment,  the  treadwear  grading 
procedures  only  permitted  testing  of 
passenger  car  tires  on  rear-wheel  drive 
passenger  cars.  The  agency  concludes 
that  this  amendment  will  result  in  the 
use  of  test  vehicles  that  more  accurately 
reflect  the  types  of  vehicles  currently 
being  produced.  The  amendment  will 
also  provide  treadwear  evaluators  with 
greater  flexibility  in  obtaining  vehicles. 
DATES:  Effective  Date:  This  amendment 
becomes  effective  December  16. 1991. 

Petitions  for  reconsideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  the  agency 
December  16. 1991. 

ADDRESSES:  Petitions  for 
reconsideration  should  refer  to  Docket 
No.  25;  Notice  66  and  be  submitted  to 
the  following:  Administrator.  National 
Highway  Tragic  Safety  Administration, 
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400  Seventh  Street.  SW,  Washington. 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Nelson  Gordy,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington,  DC  20590. 
Telephone:  (202)  366-4797. 
SUPPtEMENTARY  INFORMATION:  The 
Uniform  Tire  Quality  Grading  Standards 
(UTQGS)  set  forth  procedures  for 
treadwear  testing  in  49  CFK  575.104(e). 
The  purpose  of  the  treadwear  grades  is 
to  aid  consumers  in  the  selection  of  new 
tires  by  informing  them  of  the  relative 
amount  of  expected  tread  life  for  each 
tire  o^ered  for  sale.  This  allows  the  tire 
purchaser  to  compare  passenger  car 
tires  based  on  tread  life.  Although  these 
treadwear  grades  are  not  intended  to  be 
used  to  predict  the  actual  mileage  that  a 
particular  tire  will  achieve,  they  must  be 
reasonably  accurate  to  help  consumers 
choose  among  tires  based  on  their 
relative  tread  life. 

On  February  25, 1991.  the  agency 
proposed  amending  the  treadwear 
grading  procedures  to  permit  treadwear 
convoys  to  consist  of  front-wheel  drive 
passenger  cars  and  light  trucks,  vans 
and  multipurpose  passenger  vehicles 
(MPVs)  (or  any  combination  thereof)  (56 
PR  7643).  At  the  time  of  the  proposal,  the 
regulations  specified  that  only  rear- 
wheel  drive  passenger  cars  could  be 
used  In  the  testing  to  determine 
treadwear  grades  (575.104(e](l)(iv)).  The 
reason  for  this  limitation  was  that  most 
vehicles  used  by  consumers  were  of  this 
type  when  the  regulations  were  initially 
issued.  Since  then,  the  proportion  of  the 
rear-wheel  drive  and  front-wheel  drive 
vehicles  has  changed  radically. 
Approximately  80  percent  of  all  model 
year  1989  passengers  cars  have  front- 
wheel  drive.  In  addition,  the  overall  light 
duty  vehicle  fleet  includes  a  steadily 
increasing  percentage  of  light  trucks, 
vans,  and  other  MPVs.  Given  these 
changes,  the  agency  studied  the 
feasibility  of  using  front-wheel  drive 
cars  and  light  trucks,  vans  and  MPVs  for 
treadwear  testing.  The  agency's  analysis 
of  data  indicated  that  treadwear  rates  of 
tires  tested  on  these  vehicles  were 
comparable  to  the  treadwear  rates  on 
rear-wheel  drive  passenger  cars.  Based 
on  the  foregoing,  the  agency  proposed 
the  amendment,  believing  that  it  would 
result  in  the  use  of  test  vehicles  that 
more  accurately  reflect  the  types  of 
vehicles  being  manufactured  and  would 
make  it  easier  for  test  fleet  operators  to 
obtain  vehicles.  The  amendment  also 
changes  the  specified  size  of  the  test 
convoy  from  "no  more  than  four 
passenger  cars"  to  either  "two  or  four 
passenger  cars,  light  trucks,  or  MPVs." 


The  agency  received  no  comments  to 
the  February  proposal.  The  agency 
therefore  has  decided  to  amend  the 
treadwear  convoy  requirements,  as 
proposed.  Accordingly,  front-wheel 
drive  passenger  cars  and  light  trucks, 
vans,  and  MPVs  may  be  used  in 
treadwear  convoys. 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  shall  take 
effect  no  sooner  than  180  days  or  later 
than  one  year  from  the  date  the  order  is 
issued  unless  "good  cause"  is  shown 
thaf  an  earlier  or  later  effective  date  is 
in  the  public  interest.  After  evaluating 
the  amendment,  NiflSA  finds  that  there 
is  "good  cause"  for  making  this  final  rule 
effective  in  less  than  180  days  because 
the  amendment  permits  greater 
flexibility  to  tire  evaluators.  Purther.  it 
imposes  no  new  requirement  on  any 
entity. 

Rulemaldng  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation]  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  determined  that  this  rule 
is  not  a  major  rule  under  Executive 
Order  12i291  nor  a  significant  rule  within 
the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  A  full  regulatory  evaluation 
is  not  required  because  the  rule  will 
have  minimal  economic  impacts.  The 
rule  will  not  impose  any  significant 
burdens.  Instead,  it  will  provide  greater 
flexibility  to  treadwear  evaluators.  This 
flexibility  may  result  in  a  slight  cost 
savings  if  the  rule  results  in  evaluators 
replacing  older  out-of-production  cars 
with  newer,  less  expensive  front-wheel 
drive  ones  or  more  versatile  light  trucks. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  Based  upon 
the  agency's  evaluation,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Tire 
manufacturers  typically  do  not  qualify 
as  small  entities.  While  some  UTQGS 
testing  organizations  may  be  small 
entities,  the  agency  does  not  believe  that 
a  substantial  number  of  them  are  small 
entities.  This  amendment  will  not 
significantly  affect  small  businesses, 
small  organizations,  and  small 
governmental  units  even  to  the  extent 
that  these  entities  purchase  tires.  The 
preceding  section  notes  the  agency's 
assessment  that  this  amendment  will 
not  have  any  significant  cost  effect  on 
the  industry,  and  therefore  it  will  not 
result  in  a  significant  change  in 
consumer  prices. 


Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12812.  It  has  been 
determined  that  it  will  have  no 
Federalism  implication  that  warrants 
preparation  of  a  Federalism  report.        , 

National  Environmental  Policy  Act 

As  it  is  required  to  do  under  the 
National  Environmental  Policy  Act  of 
1969,  NiffSA  has  considered  the 
environmental  impact  of  this  proposal 
and  determined  that  this  rule  will  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection,  Labeling.  Motor 
vehicle  safety.  Motor  vehicles.  Rubber 
and  rubber  products.  Tires. 

PART  575— CONSUMER 
INFORMATION  REGULATIONS 

In  consideration  of  the  foregoing.  49 
CFR  575.104.  Uniform  Tire  Quality 
Grading  Standards  are  amended  as 
follows: 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  1392. 1401. 1407, 1421. 
1423:  delegation  of  authority  at  49  CFR  1.50. 


SS75.104    [Amended] 

2.  Section  575.104(e)(l)(iv)  is  revised 
to  read  as  follows: 

(e)  Treadwear  grading  conditions  and 
procedures — (1)  Conditions. 

*  •        *        *        • 

(iv)  A  test  convoy  consists  of  two  or 
four  passenger  cars,  light  trucks,  or 
MPVs.  each  with  a  GVWR  of  10,000 
pounds  or  less. 

•  *       *       •       • 

Issued  on:  November  8, 1991. 
Jeiry  Ralph  Cuny, 
Administrator. 

(FR  Doc.  91-27456  Filed  11-14-81:  8:45  am) 
aiujNacooc  mi»-c»-« 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmosphoric 
Administration 

50  CFR  Part  672 

[Docket  No.  •10888-11M] 

Qroundfish  Off  ths  QuH  of  Alaska 

AOINCV:  National  Marine  Fisheries 
Service  (NMPS),  NOAA,  Commerce. 
ACTION:  Emergency  Interim  rule; 
extension  of  effective  date. 
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summary:  The  Secretary  of  Commerce 
(Secretary)  extends  that  part  of  an 
emergency  interim  rule  applicable  to  50 
CFR  part  672  from  November  12. 1991, 
throiigh  December  31, 1991.  This 
extension  addresses  the  problem  of 
potentially  high  bycatch  rates  of  Pacific 
halibut  in  the  groundfish  trawl  fisheries 
o^  Alaska.  The  extension  does  not 
apply  to  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  area,  because  the 
emergency  measures  applicable  to  that 
area  are  no  longer  needed.  The 
emergency  measures  continue  to  be 
necessary  in  the  Guif  of  Alaska  (GOA) 
to  constrain  Pacific  halibut  bycatch 
amounts  and  facilitate  enforcement  of 
trawl  closures.  This  extension  is 
intended  to  promote  the  fishery 
management  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska. 

EFFECTIVE  DATE:  The  amendments  to 
|§  672.2  and  672.20.  published  at  56  FR 
38349,  August  13, 1991,  are  effective 
November  12, 1991  through  December 
31. 1991. 

AOORESSCS:  Copies  of  the 
environmental  assessment  may  be 
obtained  from  Dale  R.  Evans,  Chief, 
Fisheries  Management  Division, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau.  AK  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  Fishery  Management 
Biologist.  NMFS.  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  implemented  an  emergency 
interim  rule  under  section  305(c)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
applicable  to  the  groundfish  fisheries  in 
the  GOA  and  in  the  BSAI  area  (56  FR 
38346;  August  13, 1991).  That  rule  was 
effective  from  August  7, 1991,  through 
November  12. 1991,  and  included  the 
following  measures: 

(1)  All  trawling  for  groundfish  in  the 
GOA  is  prohibited  when  the  halibut 


prohibited  species  catch  limit  or 
seasonal  allowance  thereof  is  reached, 
except  that  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawls  will  be 
allowed  unless  otherwise  prohibited: 

(2)  Directed  fishing  standards  are 
reduced  for  BSAI  Pacific  cod  and  for  all 
GOA  groundfish  other  than  pollock  that 
are  caught  with  pelagic  trawl  gear; 

(3)  The  definition  of  a  fishing  trip  in 
the  BSAI  is  amended  for  purposes  of 
calculating  directed  fishing  standards  to 
provide  that  a  vessel  starts  a  new  trip 
when  it  enters  or  leaves  a  subarea  or 
reporting  area  to  which  a  directed 
fishing  prohibition  applies;  and 

(4)  Vessels  must  render  non-pelagic 
trawls  unusable  for  fishing  when 
conducting  fishing  operations  in  areas 
closed  to  the  use  of  non-pelagic  trawls 
for  a  particular  target  species  category  if 
that  vessel  retains  proportions  of  that 
target  species  category  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard. 

At  its  meeting  of  September  23-29, 
1991,  the  North  Pacific  Fishery 
Management  Council  (Coimcil) 
reviewed  the  conditions  warranting  the 
emergency  interim  rule  and 
recommended  that  the  emergency  rule, 
as  effective  August  7, 1991,  be  extended 
through  December  31, 1991. 

The  Secretary  finds  that  conditions 
justifying  the  emergency  action  in  the 
GOA  remain  unchanged  and  concurs  in 
the  Council's  recommendation.  The 
Secretary  has  determined  that 
conditions  justifying  the  emergency 
action  in  the  BSAI  area  no  longer  exist, 
because  trawl  fisheries  that  are  subject 
to  Pacific  halibut  bycatch  management 
measures  are  closed.  The  Secretary  is 
extending  the  effectiveness  of  the 
emergency  interim  rule  only  for  the 
GOA  through  December  31, 1991,  under 
section  305(c)(3)(B]  of  the  Magnuson 
Act. 


Therefore,  effective  horn  November 
12, 1991,  through  December  31, 1991,  the 
following  measures  remain  in  effect: 

(1)  All  trawling  for  groundfish  in  the 
GOA  is  prohibited  when  the  halibut 
prohibited  species  catch  limit  or 
seasonal  allowance  thereof  is  reached, 
except  that  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawls  will  be 
aUowed  unless  otherwise  prohibited; 

(2)  Directed  fishing  standards  are 
reduced  for  all  GOA  groundfish  other 
than  pollock  that  are  caught  with  pelagic 
trawl  gear  and 

(3)  Vessels  must  render  non-pelagic 
trawls  unusable  for  fishing  when 
conducting  fishing  operations  in  areas 
closed  to  the  use  of  non-pelagic  trawls 
for  a  partictdar  target  species  category  if 
that  vessel  retains  proportions  of  that 
target  species  category  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard. 

Further  background  and  descriptive 
information  is  contained  in  the  preamble 
of  the  original  emergency  interim  rule. 

Classification 

This  action  is  authorized  by  sections 
305(c]  of  the  Magnuson  Act  and  16 
U.S.C  1855(e). 

The  extension  of  the  emergency 
interim  rule  is  exempt  from  the  normal 
procedures  under  Executive  Order  12291 
as  provided  in  section  8(a)(1)  of  that 
Order.  This  action  is  being  reported  to 
the  Director  of  the  Office  of 
Management  and  Budget  with  an 
explanation  of  why  following  regular 
procedures  of  that  Order  is  not 
practicable. 

lisU  of  Sub|ects  in  50  CFR  Part  673 

Fisheries,  Fishing  vessels. 

Dated:  November  12, 1991. 
MidiMl  F.  Tillman, 

Acting  Assistant  Administrator  for  Fi'sheriea. 
National  Marine  Fisheries  Service. 
[FR  Doc  91-27S20  Filed  1 1-12-01;  1:67  pm] 
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Tt«8  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie 
proposed  issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  2 
[Docket  No.  91-035] 
BIN  0S7S-AA42 

Random  Source  Dogs  and  Cats 

aQENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Proposed  rule.       


SUMMARY:  We  are  proposing  to  amend 
the  regulations  under  the  Animal 
Welfare  Act  to  require  that  dogs  and 
cats  acquired  by  (1)  pounds  and  shelters 
owned  and  operated  by  States,  counties, 
and  cities,  (2)  private  entities 
established  for  the  purpose  of  caring  for 
animals,  such  as  humane  societies  or 
contract  pounds  or  shelters,  and  (3) 
research  facilities  licensed  by  the 
Department  of  Agriculture,  must  be  held 
and  cared  for  at  those  establishments 
for  at  least  5  days  before  being  sold  to  a 
dealer.  We  are  also  proposing  to  amend 
the  regulations  to  require  that  dealers 
provide  a  valid  certification  to  anyone 
acquiring  random  source  dogs  and  cats 
from  them.  These  proposed  amendments 
are  being  made  pursuant  to  the  recent 
amendment  of  the  Animal  Welfare  Act, 
which  was  enacted  to  prohibit  the  use  of 
stolen  pets  in  research  and  to  provide 
owners  the  opportunity  to  locate  their 
animals. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  16. 1991. 
ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
035.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 


Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  R.L.  Crawford,  Director,  Animal 
Care  Staff,  Regulatory  Enforcement  and 
Animal  Care.  APHIS.  USDA.  room  565, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7833. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  regulations  (the 
regulations)  are  contained  in  title  9  of 
the  Code  of  Federal  Regulations,  chapter 
1,  subchapter  A.  parts  1.  2.  and  3.  Part  1 
provides  definitions  of  the  terms  used  in 
parts  2  and  3.  Part  2  sets  forth  the 
administrative  and  institutional 
responsibilities  of  regulated  persons 
under  the  Animal  Welfare  Act  (7  U.S.C. 
2131,  et  seq.)  (the  Act).  Part  3  provides 
specifications  for  the  humane  handling, 
care,  treatment,  and  transportation,  by 
regulated  persons,  of  animals  covered 
under  the  Act. 

In  this  document,  we  are  proposing  to 
add  new  provisions  to  9  CFR  part  2, 
Subpart  I,  regarding  the  length  of  time 
certain  pounds,  shelters,  and  research 
facilities  must  hold  dogs  and  cats,  in 
accordance  with  the  Act.  We  are  also 
proposing  to  add  to  9  CFR  part  2, 
Subpart  I.  provisions  requiring 
certification  to  accompany  random 
source  dogs  and  cats  sold,  provided,  or 
made  available  by  dealers  to  any 
individual  or  entity. 

Under  the  Act,  the  Department  is 
required  to  promulgate  regulations  and 
standards  governing  the  humane 
handling,  housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
carriers,  and  intermediate  handlers. 
Such  standards  and  regulations  must 
include  minimum  requirements  with 
respect  to  handling,  housing,  feeding, 
sanitation,  veterinary  care,  the  use  of 
pain  relieving  drugs,  exercise  for  dogs, 
recordkeeping,  and  other  matters 
specified  in  section  13  of  the  Act  (7 
U.S.C.  2143). 

In  its  1990  amendments  to  the  Act. 
Congress  addressed  the  issue  of  stolen 
dogs  and  cats  that  may  ultimately  be 
used  in  research.  Congress  took  a  two- 
pronged  approach,  amending  the  Act  to 
add  requirements  concerning  the  length 
of  time  dogs  and  cats  must  be  held  at 
specified  facilities,  and  certification  for 
animals  transferred  by  dealers  to  any 


individual  or  entity.  We  discuss  these 
amendments  separately  in  this 
supplementary  information. 

Holding  Period 

Congress  amended  the  Act  to  provide 
that  any  dog  or  cat  acquired  by  (1)  a 
State,  county,  or  city  owned  and 
operated  pound  or  shelter.  (2)  a  private 
entity  established  for  the  purpose  of 
caring  for  animals,  such  as  a  humane 
society,  or  other  organization  that  is 
under  contract  with  a  State,  county,  or 
city,  that  operates  as  a  pound  or  shelter, 
and  that  releases  animals  on  a  voluntary 
basis,  or  (3)  a  research  facility  which  is 
licensed  by  the  Department  as  a  dealer, 
must  be  held  and  provided  care  for  at 
least  5  days  before  being  sold  to  a 
dealer,  l^e  intent  of  this  amendment  is 
to  provide  a  reasonable  period  of  time 
for  a  dog  or  cat  to  be  either  recovered  by 
its  original  owner  or  adopted  by  other 
individuals  (but  not  transferred  to  the 
adopting  parties  until  the  holding  period 
is  complete),  before  the  dog  or  cat  is 
sold  to  a  dealer.  In  order  to  promote  this 
recovery  or  adoption,  we  are  proposing 
to  add  new  SS  2.133(a)(1)  through  (a)(3) 
to  subpart  I  of  part  2  of  the  regulations, 
to  provide  that  before  the  entities 
described  above  sell  dogs  or  cats  to  a 
dealer,  they  must  hold  and  care  for 
those  animals  for  not  less  than  5  full 
days,  not  including  the  day  of 
acquisition,  and  excluding  time  hi 
transit.  We  are  proposing  further  to 
require  that  this  holding  period  must 
include  a  Saturday,  in  order  to  provide 
owners  and  other  individuals  the 
opportunity  to  recover  or  adopt  such 
animals  on  a  weekend.  Requiring  that  a 
Saturday  be  included  in  the  holding 
period  would  be  consistent  with 
Congressional  intent,  as  expressed  in 
the  legislative  history  of  the 
amendments  to  the  Act. 

Certification 

Also  included  in  the  1990  amehdments 
to  the  Act  were  requirements  for 
certification  to  accompany  random 
source  dogs  and  cats  that  are  sold, 
provided,  or  otherwise  made  available 
by  dealers  to  any  individual  or  entity. 
(Random  source  dogs  and  cats  are 
defined  in  9  CFR  part  1  as  being  those 
obtained  from  animal  pounds  or 
shelters,  auction  sales,  or  from  any 
person  who  did  not  breed  and  raise 
them  on  his  or  her  premises.)  The  intent 
of  the  1990  amendments  was  to  prevent 


57992  Federal  Register  /  Vol.  56,  No.  221  /  Friday,  November  15,  1991  /  Proposed  Rules 


stolen  animals  h-om  being  entered  in 
sales  channels.  In  accordance  with  these 
amendments  to  the  Act,  we  are 
proposing  that  specific  information, 
discussed  below,  must  accompany  the 
dog  or  cat  in  question. 

We  are  proposing  to  include  the 
requirements  for  certification  in  9  CFR 
part  2,  subpart  I,  in  paragraphs  (b) 
through  (d)  of  new  S  2.133.  In  this  new 
section,  we  are  proposing  to  include  the 
provision  that  a  dealer  shall  not  sell, 
provide,  or  make  available  to  any 
individual  or  entity  a  random  source  dog 
or  cat  unless  the  dealer  provides  the 
recipient  of  the  dog  or  cat  with 
certification  that  indicates  that  the 
holding  period  discussed  in  this 
Supplementary  Information  under  the 
heading  "Holding  Period"  has  been  met. 

The  proposed  certification  would  also 
be  required  to  include  the  name, 
address,  and  USOA  license  number  of 
the  dealer  making  the  certification  and 
the  USDA  license  or  registration  number 
of  the  recipient  of  the  dog  or  cat  if  such 
recipient  is  licensed  or  registered.  The 
certification  must  be  signed  by  both  the 
dealer  making  it  and  by  the  recipient 
The  certification  would  be  required  to 
include  a  description  of  each  dog  or  cat 
being  transferred,  including  the  official 
Department-approved  identification 
number  of  the  animal.  It  would  also  be 
required  to  include  the  name  and 
address  of  the  person,  pound,  or  shelter 
from  which  each  dog  or  cat  was 
acquired  by  the  dealer,  and  an  assertion 
that  the  person,  pound,  or  shelter  was 
notified  that  the  dog  or  cat  might  be 
used  for  research  or  educational 
purposes.  Additionally,  the  certification 
would  be  required  to  include  the  date 
the  dealer  acquired  each  dog  or  cat 
Including  the  date  of  acquisition  would 
facilitate  our  tracking  reports  of  stolen 
animals,  and  would  help  us  determine 
whether  an  animal  acquired  by  a  dealer 
might  possibly  be  an  animal  reported 
stolen.  In  case  where  the  dog  or  cat  was 
acquired  from  a  pound  or  shelter,  the 
certification  would  have  to  include  a 
statement  by  the  pound  or  shelter  that  it 
met  the  required  holding  period.  The 
statement  by  the  pound  or  shelter  would 
be  required  to  at  least  describe  the 
animals  by  their  official  USDA 
identification  tag  numbers,  as  supplied 
by  the  dealer.  (Dealers  are  already 
required  to  affi?  the  identification  lags 
to  the  dogs  or  cats  at  the  time  of 
acquisition.)  The  statement  could  be 
incorporated  within  the  certification  if 
the  dealer  makes  the  certification  at  the 
time  that  the  animals  are  acquired  or  it 
could  be  made  separately  and  attached 
to  'he  certification  later.  If  made 
separately,  it  would  be  required  to 


include  the  same  information  describing 
each  animal  as  is  required  in  the 
certification.  A  photocopy  of  the 
statement  would  be  regarded  as  a 
duplicate  original.  This  is  necessary 
because  the  dealer  might  not  dispose  of 
all  of  the  animals  at  the  same  time  or  to 
the  same  person. 

The  amendments  require  that  "(t)he 
original  certification  .  .  .  shall 
accompany  the  shipment  of  a  dog  or  cat 
to  be  sold,  provided,  or  otherwise  made 
available  by  the  dealer,  and  shall  be 
kept  and  maintained  by  the  research 
facility  for  at  least  one  year  for 
enforcement  purposes."  The  purpose  of 
requiring  that  the  original  certification 
accompany  the  shipment  is  to  facilitate 
the  tracking  of  random  source  dogs  and 
cats  from  their  initial  acquisition  until 
their  acquisition  by  a  research  facility. 
In  the  simplest  case,  a  dealer  would 
acquire  random  source  dogs  or  cats  from 
a  pound  and  would  sell  all  of  the 
animals  to  a  research  facility  in  a  single 
transaction.  But  if  the  animals  were  to 
pass  through  more  than  one  dealer,  each 
subsequent  dealer  would  be  required  to 
make  an  additional  original  certification 
which  must  accompany  shipment  The 
additional  certification  would  be 
attached  to  the  prior  certification  and 
would  not  have  to  describe  the  animals 
except  by  their  official  identification  tag 
numbers.  If  a  subsequent  dealer 
disposes  of  only  some  of  the  animals 
covered  by  a  certification,  a  photocopy 
of  the  previous  certification  (including 
the  initial  original  certification  and  any 
additional  certifications)  would  serve  as 
a  duplicate  original. 

Each  dealer  who  provides  or  receives 
a  certification  would  be  required  to  keep 
a  copy  and  make  it  available  for  APHIS 
inspection  for  at  least  1  year  after 
disposition  of  the  animal.  Each  research 
facihty  which  receives  a  certification 
would  have  to  keep  and  make  available 
for  APHIS  inspection  the  original  of  the 
certification  for  at  least  1  year  after 
disposition  of  the  animal. 

We  are  also  proposing  that  in 
instances  where  a  research  facility 
transfers  a  dog  or  cat  to  another  facility, 
a  copy  of  the  certification,  if  such 
certification  exists,  would  be  required  to 
accompany  the  animal  transferred.  The 
research  facility  to  which  the  animal  is 
transferred  would  be  required  to  keep, 
maintain,  and  make  available  for  APHIS 
inspection  a  copy  of  the  certification  for 
at  least  1  year  after  disposition  of  the 
animal 

Definidon 

Definitions  of  certain  terms  used  in 
the  regulations  are  included  in  9  CFR 
part  1.  In  order  to  clarify  the  meaning  of 
"pound  or  shelter"  as  used  in  this 


proposal,  we  are  proposing  to  add  a 
definition  of  "pound  or  shelter"  to  the 
definitions  in  part  1.  A  pound  or  shelter 
would  be  defined  to  mean  a  facility  that 
accepts  and/or  seizes  animals  for  the 
purpose  of  caring  for  them,  placing  them 
through  adoption,  or  carrying  out  law 
enforcement,  whether  or  not  the  facility 
is  operated  for  profit. 

Executive  Order  12291  and  Regulatory 

Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Initial  Regulatory  Flexibility  Analysis 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  initial  Regulatory 
Flexibility  Analysis  regarding  the 
potential  impact  of  this  proposed  rule  on 
small  entities. 

Holding  Period 

Under  this  proposed  rule,  municipally 
owned  and  operated  pounds  and 
shelters,  humane  societies  and  contract 
praunds  or  shelters,  and  research 
facilities  that  sell  random  source  dogs 
and  cats  would  have  to  comply  with  a 
holding  period.  Sales  of  dogs  and  cats 
from  pounds  and  shelters  are  currently 
prohibited  in  the  following  12  States: 
Connecticut  Delaware,  Hawaii.  Maine. 
Maryland,  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont  Pounds  and  shelters  in  these 
12  States  would,  therefore,  be  unaffected 
by  the  proposed  regulations.  Individual 
shelters  in  the  remaining  38  States  that 
choose  not  to  make  such  sales  would 
also  be  unaffected.  Under  part  2, 
subpart  C  8  2.38(])  of  the  Animal 
Welfare  regulations,  research  facilities 
are  already  required  to  hold  of  5  full 
days  dogs  or  cats  that  they  acquire  from 
sources  other  than  dealers,  exhibitors, 
and  exempt  persons.  The  only  change 
from  the  current  regulations  in  this 
regard  would  be  the  addition  of  the 
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requirement  that  the  dogs  and  cats  be 
held  over  at  least  one  Saturday. 

The  total  number  of  pounds  and 
shelters  in  the  United  States  is 
estimated  by  the  Humane  Society  of  the 
United  States  to  be  between  3,000  and 
5,000.  For  purposes  of  the  Regxdatory 
Flexibility  Act  all  of  these  pounds  and 
shelters  would  be  considered  small.  For 
this  analysis,  it  was  assumed  that 
approximately  2,200  to  3.800  pounds  and 
shelters  in  the  United  States  sell  dogs 
and  cats  to  dealers.  It  is  estimated  that 
as  many  as  80,000  dogs  and  50.000  cats 
may  be  sold  or  provided  to  dealers  from 
these  shelters  each  year.  These  2,200  to 
3,800  pounds  and  shelters  would  be 
affected  by  the  proposed  regulations. 
The  extent  of  the  impact  of  the  proposed 
regulation  on  these  pounds  and  shelters 
would  depend  on  whether  the  pound  or 
shelter  holds  dogs  and  cats  at  least  5 
days,  including  a  Saturday,  before 
selling  them  to  a  dealer. 

Holding  periods  for  pounds  and 
shelters  are  currently  prescribed  by 
State  or  local  governments  and  by 
shelter  operators.  While  it  was  known 
that  at  least  one  State,  Minnesota, 
requires  dogs  and  cats  to  be  held  for  5 
days  before  they  can  be  sold,  specific 
information  for  other  State  and  local 
governments  was  not  available.  A  3-day 
average  holding  period  was  assumed  for 
this  analysis.  Therefore,  the  proposed 
regulation  would  require  pounds  and 
shelters  to  hold  and  care  for  each  dog  or 
cat  for  an  additional  2  to  4  days,  in  order 
to  hold  each  animal  for  5  days  including 
a  Saturday.  The  daily  cost  for  labor  and 
materials  to  feed,  water,  and  clean  up 
after  each  dog  or  cat  was  estimated  at 
$7.  The  increased  cost  to  each  affected 
pound  or  shelter  for  each  dog  or  cat  is. 
therefore,  estimated  at  approximately 
$14  to  $28.  The  increased  annual  cost  for 
each  affected  shelter  is  estimated  at 
approximately  $500  to  $1,700. 

The  cost  increases  projected  to  arise 
from  this  proposed  regulation  would 
ultimately  be  borne  by  taxpayers. 
Pounds  and  shelters,  whether 
government  owned  and  operated  or 
contracted  for  by  State,  county,  or  city 
governments,  are  providing  a  public 
service.  As  the  cost  of  this  public  service 
rises,  either  taxes  would  have  to  be 
raised  or  money  will  have  to  be  taken 
from  other  programs. 

Certification  Requirementa 

Under  this  proposed  rule,  any  dealer 
seUing,  providing,  or  making  available  to 
any  person  a  random  source  dog  or  cat 
would  be  required  to  provide  the 
recipient  of  the  dog  or  cat  with  certain 
certification,  as  discussed  in  the 
supplementary  information  of  this 
document  under  the  heading. 


"Certification."  These  proposed 
requirements  overlap  the  cujrent 
provisions  of  part  2  of  the  Animal 
Welfare  regulations.  Under  the  current 
regulations,  dealers  are  required  to 
enclose  a  record  with  each  shipment  of 
any  dog  or  cat  This  record  must  contain 
the  following: 

1.  The  name  and  address  of  the  person 
to  whom  a  dog  or  cat  was  sold  or  given 
and  that  person's  license  or  registration 
number  if  he  or  she  is  licensed  or 
registered  under  the  Act 

2  The  official  USDA  tag  number  or 
tattoo  assigned  to  a  dog  or  cat  and 

3.  A  desa4ption  of  the  dog  or  cat 

Dealers  are  also  currently  required  to 
maintain  records  of  the  following 
information  for  each  dog  or  cat 

1.  The  name  and  address  of  the  person 
from  whom  a  dog  or  cat  was  purchased 
or  otherwise  acquired  whether  or  not 
the  person  is  required  to  be  licensed  or 
registered  under  the  Act 

2.  The  USDA  license  or  registration 
number  of  the  person  if  he  or  she  is 
licensed  or  registered  under  the  Act 

3.  The  vehicle  license  number  and 
state,  and  the  driver's  license  number 
and  state,  and  state  of  the  person,  if  he 
or  she  is  not  licensed  or  registered  under 
the  Act; 

4.  The  date  a  dog  or  cat  was  acquired 
or  disposed  of,  including  by  euthanasia; 

5.  The  method  of  transportation 
including  the  name  of  the  initial  carrier 
or  intermediate  handler  or,  if  a  privately 
owned  vehicle  is  used  to  transport  a  dog 
or  cat  the  name  of  the  owner  of  the 
privately  owned  vehicle:  and 

6.  The  date  and  method  of  disposition 
of  a  dog  or  cat  e.g..  sale,  death, 
euthanasia,  or  donation. 

Because,  as  noted  above,  the 
proposed  certification  requirements  are 
comprised  in  large  measure  of  the 
information  already  required,  the 
reporting  requirements  of  this  proposed 
regulation  are  not  expected  to  increase 
dealers'  costs. 

Comments  on  the  Initial  Regulatory 
Flexibility  Analysis 

We  encourage  the  submission  of 
written  comments  on  our  Initial 
Regulatory  Flexibility  Analysis,  as  well 
as  on  any  other  aspect  of  this  proposed 
rule.  Comments  should  be  submitted  as 
indicated  under  "DATES"  and 

"AbORUSft." 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V). 


Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  the  information 
collection  provisions  that  ate  included 
in  this  proposed  rule  will  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  Your 
written  comments  will  be  considered  if 
you  submit  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Atiention:  Desk  Officer  for 
APHIS.  Washington,  DC  20503.  You 
should  submit  a  duplicate  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development  Staff,  PPD. 
APHIS,  USDA,  room  866,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  and  (2)  Clearance 
Officer,  OIRM.  USDA.  room  404-W.  14th 
Street  and  Independence  Avenue,  SW., 
Washington.  DC  20250. 

list  of  Subjects  . 

9  CFR  Part  1 

Animal  welfare,  Animal  housing. 
Dealers,  Exhibitors,  Research  facilities. 
Humane  animal  handling. 

9CFRPart2 

Adequate  veterinary  care, 
Identification  of  animals.  Institutional 
animal  care  and  use  committees. 
Licensing,  Miscellaneous,  Records, 
Registration. 

Accordingly.  9  CFR  Parts  1  and  2 
would  be  amended  as  follows: 

PART  l-OEFINmON  OF  TERMS 

1.  The  authority  citation  for  Part  1 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2157;  7  CFR  2.17, 
2.51,  and  371.2(s). 

2.  Section  1.1  would  be  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  "Pound  or  shelter"  to  read 
as  follows: 

1 1.1    Deflnitlona. 


Pound  or  shelter  means  a  facility  that 
accepts  and/or  seizes  animals  for  the 
purpose  of  caring  for  them,  placing  them 
through  adoption,  or  carrying  out  law 
enforcement,  whether  or  not  the  facility 
is  operated  for  profit. 


PART  2— REGULATIONS 

1.  The  authority  citation  for  pari  2 
would  continue  to  read  as  follows: 

Authoiitr  7  U.S.C  2131-2157: 7  CFR  2.17. 
2.51.  and  371.2(g). 
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2.  Ip  subpart  C,  S  2.38,  a  new 
paragraph  (k](4]  would  be  added  to  read 
as  follows: 

S2.38    MIsccHarwotM. 

*  •  «  *  « 

(k)  •  •  • 

(4)  Each  research  facility  shall  comply 
with  the  regulations  set  forth  in  9  2.133 
of  subpart  I  of  this  part. 

3.  Part  2,  subpart  I,  would  be  amended 
by  adding  a  new  §  2.133  to  read  as 
follows: 

§2.133    Certification  for  random  so«irc« 
dogs  and  cats. 

(a)  Each  of  the  entities  listed  in 
paragraphs  (a)(1)  through  ta)(3)  of  this 
section  that  acquire  any  live  dog  or  cat 
shall,  before  selling  the  dog  or  cat  to  a 
dealer,  hold  and  care  for  the  dog  or  cat 
for  a  period  of  not  less  than  5  full  days 
after  acquiring  the  animal,  not  including 
the  date  of  acquisition  and  excluding 
time  in  transit.  This  holding  period  shall 
include  at  least  one  Saturday.  The 
provisions  of  this  paragraph  apply  to: 

(1)  Each  pound  or  shelter  owned  and 
operated  by  a  State,  county,  or  city, 

(2)  Each  private  pound  or  shelter 
established  for  the  purpose  of  caring  for 
animals,  such  as  a  humane  society,  or 
other  organization  that  is  under  contract 
with  a  State,  county,  or  city,  that 
operates  as  a  pound  or  shelter,  and  that 
releases  animals  on  a  voluntary  basis: 
and 

(3)  Each  research  facility  licensed  by 
the  Department  as  a  dealer. 

(b)  A  dealer  shall  not  sell,  provide,  or 
make  available  to  any  person  a  random 
source  dog  or  cat  unless  the  dealer 
provides  the  recipient  of  the  dog  or  cat 
with  certification  that  contains  the 
following  information: 

(1)  The  name,  address,  Departijient 
license  number,  and  signature  of  the 
dealer 

(2)  The  name,  address.  Department 
license  or  registration  number,  if  such 
number  exists,  and  signature  of  the 
recipient  of  the  dog  or  cat; 

(3)  A  description  of  each  dog  or  cat 
being  sold,  provided,  or  made  available 
that  shall  include: 

(i)  The  species  and  breed  or  type; 

(ii)  The  sex; 

(iii)  The  date  of  birih  or.  if  unknown, 
then  the  approximate  age; 

(iv)  The  color  and  any  distinctive 
markings;  and 

(v)  The  official  Department-approved 
identification  number  of  the  animal. 

However,  if  the  certification  is  attached 
to  a  certificate  provided  by  a  prior 
dealer  which  contains  the  required 
description,  then  only  the  ofHcial 
identification  numbers  are  required; 


(4)  The  name  and  address  of  the 
person,  pound,  or  shelter  from  which  the 
dog  or  cat  was  acquired  by  the  dealer, 
and  an  assurance  that  the  person, 
pound,  or  shelter  was  notified  that  the 
cat  or  dog  might  be  used  for  research  or 
educational  purposes; 

(5)  The  date  the  dealer  acquired  the 
dog  or  cat  from  the  person,  pound,  or 
shelter  referred  to  in  paragraph  (b)(4)  of 
this  section:  and 

(6)  If  the  dealer  acquired  the  dog  or 
cat  from  a  pound  or  shelter,  a  signed 
statement  by  the  pound  or  shelter  that  it 
met  the  requirements  of  paragraph  (a)  of 
this  section.  This  statement  must  at  least 
describe  the  animals  by  their  official 
USDA  identification  numbers.  It  may  be 
incorporated  within  the  certification  if 
the  dealer  makes  the  certification  at  the 
time  that  the  animals  are  acquired  from 
the  pound  or  shelter  or  it  may  be  made 
separately  and  attached  to  the 
certification  later.  If  made  separately,  it 
must  include  the  same  information 
describing  each  animal  as  is  required  in 
the  certification.  A  photocopy  of  the 
statement  will  be  regarded  as  a 
duplicate  original. 

(c)  The  original  certification  required 
under  paragraph  (b)  of  this  section  shall 
accompany  the  shipment  of  a  dog  or  cat 
to  be  sold,  provided,  or  otherwise  made 
available  by  the  dealer. 

(d)  A  dealer  who  acquires  a  dog  or  cat 
from  another  dealer  must  obtain  from 
that  dealer  the  certiflcation  required  by 
paragraph  (b)  of  this  section  and  must 
attach  that  certification  (including  any 
previously  attached  certification)  to  the 
certification  which  he  or  she  provides 
pursuant  to  paragraph  (b)  of  this  section 
(a  photocopy  of  the  original  certification 
will  be  deemed  a  duplicate  original  if 
the  dealer  does  not  dispose  of  all  of  the 
animals  in  a  single  transaction). 

(e)  A  dealer  who  provides  or  receives 
a  certification  required  under  paragraph 
(b)  of  this  section  shall  keep,  maintain, 
and  make  available  for  APHIS 
inspection  a  copy  of  the  certiflcation  for 
at  least  1  year  following  disposition  of 
the  animal. 

(f)  A  research  facility  which  acquires 
any  random  source  dog  or  cat  from  a 
dealer  must  obtain  the  certification 
required  under  paragraph  (b)  of  this 
section  and  shall  keep,  maintain,  and 
make  available  for  APHIS  inspection  the 
original  for  at  least  1  year  following 
disposition  of  the  animal. 

(g)  In  instances  where  a  research 
facility  transfers  a  random  source  dog  or 
cat  acquired  from  a  dealer  to  another 
research  facility,  a  copy  of  the 
certification  required  by  paragraph  (b) 
of  this  section  must  accompany  the 
animal  transferred.  The  research  facility 
to  which  the  dog  or  cat  is  transferred 


shall  keep,  maintain,  and  make 
available  for  APHIS  inspection  the  copy 
of  the  certiflcation  for  at  least  1  year 
following  disposition  of  the  animal. 

Done  in  Washington.  DC.  this  12  day  of 
November  1991. 
Robert  MelUnd, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  91-27517  Filed  11-14-01: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docitet  No.  91-CE-S5-AO] 

Airworthiness  Directives;  Air  Tractor 
Inc.  AT-300  and  AT-400  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  certain  Air 
Tractor  Inc.  AT-300  and  AT-400  series 
airplanes.  The  proposed  action  would 
require  initial  and  repetitive  inspections 
of  the  wing  spar  caps  for  corrosion  and 
repair  or  replacement  if  found  corroded. 
Three  reports  of  badly  corroded  wing 
spar  caps  on  the  affected  airplanes  have 
been  received.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  wing  structure  that  could  result  in 
loss  of  control  of  the  airplane. 

dates:  Comments  must  be  received  on 
or  before  January  23. 1992. 

ADDRESSES:  Air  Tractor  Inc.  Service 
Letter  No.  90.  dated  May  6, 1991.  that  is 
discussed  in  this  AD  may  be  obtained 
from  Air  Tractor  Inc..  P.O.  Box  485. 
Olney.  Texas  76374;  Telephone  (817) 
564-5616.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  FAA. 
Central  Region.  Offlce  of  the  Assistant 
Chief  Counsel.  Attention:  Rules  Docket 
No.  91-CE-55-AD.  room  1558.  601  E. 
12th  Street,  Kansas  City.  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bob  D.  May.  Aerospace  Engineer, 
Airplane  Certiflcation  Office.  FAA. 
Southwest  Region.  4400  Blue  Mound 
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Road.  Fort  Worth.  Texas  76193-0160; 
Telephone  (617)  624-5156. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-55-AD,  room 
1558. 601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

Three  reports  of  badly  corroded  wing 
spar  caps  on  Air  Tractor  Inc.  AT-300 
and  AT-400  series  airplanes  have  been 
received.  One  of  these  incidents 
involved  a  1979  model  of  an  AT-301 
airplane  where  the  owner  noticed  a 
bump  on  the  lower  spar  cap  in  the  fuel 
tank  area.  After  removing  the  inspection 
plates,  extremely  deep  corrosion  was 
found  in  several  places  along  the  wing 
lower  spar  cap.  This  airplane  had  not 
been  exposed  to  fertilizer  and  had  been 
stored  in  a  hangar  when  not  in 
operation. 

There  are  certain  areas  in  the  wing 
spar  of  the  affected  airplanes  where 
moisture  can  become  entrapped,  and 
may  not  be  detected  during  regular 
maintenance  inspections.  The 
manufacturer,  Air  Tractor  Inc.,  has 
issued  Service  Letter  No.  90,  dated  May 
6, 1991,  which  specifies  initial  and 
repetitive  inspections  of  the  wing  spar 
caps  for  corrosion  on  certain  Air  Tractor 
Inc.  AT-300  and  AT-400  series 
airplanes,  criteria  for  repair  or 


replacement,  and  instructions  for  repair 
if  found  corroded. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  failure  of  the 
wing  structure  that  could  result  in  loss 
of  control  of  the  airplane. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Air  Tractor 
Inc.  AT-300  and  AT-400  series  airplanes 
of  the  same  type  design,  the  proposed 
AD  would  require  initial  and  repetitive 
visual  inspections  of  the  wing  spar  caps 
for  corrosion.  If  corrosion  is  found,  the 
proposed  action  would  require  repair  of 
the  corroded  spar  cap  in  accordance 
with  Air  Tractor  Inc.  Service  Letter  No. 
90.  dated  May  6. 1991,  or  replacement  of 
the  corroded  spar  cap  in  accordance 
with  the  applicable  maintenance  manual 
as  defined  in  the  referenced  service 
letter. 

The  FAA  has  determined  that 
corrosion  can  occur  on  the  wing  spar 
caps  of  the  affected  airplane  regardless 
of  the  amount  of  hours  an  airplane  is  in 
service.  Moisture  can  become  entrapped 
in  the  wing  spar  cap  and  corrosion  can 
form  over  time.  For  this  reason,  the 
compliance  time  of  the  proposed  AD 
would  be  in  calendar  time  instead  of 
hours  time-in-service. 

It  is  estimated  that  600  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  2  hours  per  airplane  to 
accomplish  the  proposed  inspection,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $66,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  resfwnsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 


Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.SC.  10e(g):  and  14  CFH  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Air  Tractor  Inc:  Docket  No.  91-CE-55-AD. 

Applicability:  Models  AT-300,  AT-301,  and 
AT-302  airplanes  (serial  number*  (S/N)  300- 
0001  through  301-0666);  Model  AT-400 
airplanes  (S/N  400-0244  through  400-0415; 
and  Model  AT-400A  airplanes  (all  S/N), 
certificated  in  any  category. 

Compliance:  Required  within  the  next  90 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  12 
calendar  months. 

To  prevent  failure  of  the  wing  structure 
that  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Remove  the  inspection  plates  on  the 
lower  side  of  the  wing  leading  edge  skin,  and 
visually  inspect  the  upper  and  lower 
aluminum  spar  caps  from  the  centerline  to 
outboard  end  for  corrosion  using  a  flashlight 
and  mirror. 

(1)  If  corrosion  is  found  that  is  equal  to  or 
less  than  the  criteria  in  Air  Tractor  Inc. 
Service  Letter  No.  90,  dated  May  6, 1991.  prior 
to  further  flight,  repair  in  accordance  with  the 
instructions  in  Air  Tractor  Inc.  Service  Letter 
No.  90,  dated  May  6, 1991. 

(2)  If  corrosion  is  found  that  is  more  than 
the  criteria  in  Air  Tractor  Inc.  Service  Letter 
No.  90,  dated  May  6, 1991.  prior  to  further 
flight,  replace  the  wing  spar  cap  in 
accordance  with  the  applicable  maintenance 
manual. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Airplane  Ceriification  Office.  FAA. 
Southwest  Region.  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76193.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
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commenti  and  then  jend  it  to  the  Manager. 
Fort  Worth  Airplane  Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Air  Tractor  Inc.. 
P.O.  Box  «5.  Olney.  Texas  78374:  or  may 
examine  this  document  at  the  FAA.  Central 
Regioa  Office  of  the  Assistant  Chief  Counsel, 
room  ISSa  801  E.  12th  Street.  Kansas  City. 
Missouri  64108. 

Issued  in  Kansas  Qty.  Missouri,  on 
November  7. 1991. 
Lawrence  A.  Hmioii. 

Acting  Maaagec.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
jFR  Doc.  91-27476  Filed  11-14-91.  8.45  am| 
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14CFRPart39 
(Docket  Na  •1-CE-74-A01 

Airworthiness  Directives;  Beech 
IModels  1900  and  1900C  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKNC  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMANv:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  supersede  AD  91-12-02.  which 
currently  requires  initial  and  repetitive 
inspections  of  the  engine  trusses  for 
cracks  at  weld  joints,  repair  or 
replacement  of  engine  trusses  found 
cracked,  and  the  installation  of 
reinforcement  doublers  on  certain  Beech 
Models  1900  and  1900C  airplanes.  New 
trusses  have  been  manufactured  that 
would  allow  for  the  eUmination  of  the 
inspection  requirements  of  AD  91-12-02. 
and  the  FAA  has  determined  that 
different  repetitive  inspection  intervals 
should  be  established  for  certain  weld 
joint  areas  of  the  engine  mounts.  The 
proposed  action  would  retain  the 
requirements  of  AD  91-12-02,  but  would 
change  the  repetitive  inspection 
intervals  and  allow  the  repetitive 
inspections  to  be  terminated  if  a  certain 
engine  truss  was  installed.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  engine  truss  failure, 
which  could  result  in  complete  loss  of 
the  engine  from  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  January  23, 1992. 
ADDRESSES:  Beech  Service  Bulletin  2255. 
Revision  III.  dated  October  1991.  that  is 
discussed  in  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation. 
Commercial  Service.  Department  52. 
P.O.  Box  85,  Wichita,  Kansas  67201- 
0085;  Telephone  (316)  676-7111.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 


triplicate  to  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attentiorc  Rules  Docket  No.  91-CE-74- 
AD.  room  1558.  601  E.  12th  Street 
Kansas  Gty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

KMI  FUWTMEII  MFOiaaATION  COMTACT 

Mr.  Don  Campbell,  Aerospace  Engineer, 

Airframe  Branch.  Wichita  Aircraft 

Certification  Office.  1801  Airport  Road. 

room  lOQ.  Mid-Continent  Airport. 

Wichita.  Kansas  67209:  Telephone  (316) 

946^128. 

SUPPLEMCNTAMV  MFOHMATKNC 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 


Availability  of  NPRMs 


X 


Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-74-AD.  room 
1556. 601  E  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

Airworthiness  Directive  (AD)  91-12- 
02.  Amendment  39-7013  (56  FR  23996). 
currently  requires  initial  and  repetitive 
inspections  of  the  engine  trusses  for 
cracks  at  the  weld  joints,  repair  or 
replacement  of  engine  trusses  found 
cracked,  and  the  installation  of 
reinforcement  doublers  on  certain  Beech 
Models  1900  and  1900C  airplanes. 
Subsequent  to  the  issuance  of  AD  91- 
12-OZ  Beech  manufactured  improved 
engine  trusses  and  issued  Service 
Bulletin  (SB)  No.  2255,  Revision  III. 


dated  October  1991,  which  identifies 
engine  truss  retrofit  kits,  revises  existing 
engine  truss  visual  inspection  intervals, 
removes  the  recommendation  for  the 
magnetic  particle  inspection,  and 
incorporates  installation  procedures  for 
reinforcement  doublers.  which  were 
previously  addressed  by  Beech  SB  Na 
2196. 

The  FAA  has  examined  the  above 
situation,  reviewed  all  available 
information  related  to  the  circumstances 
described  above,  and  has  determined 
that  further  AD  action  should  be  taken 
to  establish  different  repetitive 
inspection  intervals  for  certain  weld 
joint  areas  of  the  engine  mounts  and  to 
allow  for  the  installation  of  a  new 
improved  engine  truss  as  terminating 
action  for  the  repetitive  inspections  that 
are  currently  required.  Since  the 
condition  described  is  likely  to  exist  or 
develop  in  other  Beech  Models  1900  and 
1900C  airplanes  of  the  same  type  design, 
the  proposed  AD  would  retain  the 
requirements  of  AD  91-12-02,  but  would 
change  the  repetitive  inspection 
intervals  and  allow  the  repetitive 
inspections  to  be  terminated  if  a  certain 
engine  truss  was  installed.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  Beech  Service  Bulletin 
No.  2255,  Revision  III,  dated  October 
1991.  The  proposed  AD  would  supersede 
AD  91-12-02.  Amendment  39-7013. 

It  is  estimated  that  202  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  19  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $235,125.  The  above  Cost 
analysis  is  the  same  as  AD  91-12-02. 
which  would  be  superseded  by  this 
proposed  action.  There  would  be  no 
additional  cost  impact  on  U.S.  operators 
by  this  proposed  action  than  that  which 
is  currently  required  by  AD  91-12-02. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Ot^er  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES", 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMIENDEDl 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§  39.13— (Amended]  ' 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Beech:  Docket  No.  91-CE-74-AD. 

Applicability:  Model  1900  airplanes  (serial 
numbers  (S/N)  UA-2  and  UA-3);  and  Model 
1900C  airplanes  (S/N  UB-1  through  UB-74, 
S/N  UC-1  through  UC-156.  and  S/N  UD-1 
through  UD-e),  certificated  in  any  category. 

Compliance:  Required  initially  upon  the 
accumulation  of  1.700  hours  time-in-service 
(TIS),  or  within  the  next  100  hours  TIS  after 
July  1. 1991  (the  effective  date  of  AD  91-12- 
02),  whichever  occurs  later,  unless  already 
accomplished,  and  thereafter  as  indicated. 

To  detect  cracks  and  prevent  possible 
failure  of  the  engine  truss  assembly, 
accomplish  the  following: 

(a)  If  either  engine  truss,  part  number  (P/N) 
118-910025-37  or  P/N  118-910025-121  is 
installed,  or  if  either  engine  truss  P/N  114- 
910025-1  or  P/N  118-910025-1  that  is 
equipped  with  reinforcement  doublers  at  the 
engine  firewall  attachment  bosses  Is 
installed,  inspect  the  engine  truss  for  cracks 
at  the  weld  joints  in  accordance  with  the 
instructions  in  Beech  Service  Bulletin  (SB) 
2255,  Revision  III,  dated  October  1991. 

(1)  If  no  cracks  are  found,  return  the 
airplane  to  service  and  visually  reinspect  the 
engine  truss  at  the  weld  joint  areas  as 
specified  in  paragraph  (c)  of  this  AD  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2255.  Revision  III,  dated  October  1991. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  accomplish  one  of  the  following  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2255.  Revision  III  dated  October  1991: 

(i)  Repair  the  cracked  engine  truss  or 
replace  the  cracked  engine  truss  with  a 
serviceable  truss.  P/N  ll&-ei0025-37  or  P/N 
118-910025-121,  and  visually  reinspect  the 


engine  trusses  at  the  weld  joint  areas  as 
specified  in  paragraph  (c)  of  this  AD;  or 

(ii)  Replace  the  cracked  engine  truss  with  a 
new  improved  engine  truss  by  installing 
Beech  Kit  114-9038-1  or  114-9036-3.  This 
action  terminates  the  need  for  any  repetitive 
inspections  required  by  this  AD. 

(b)  If  either  engine  truss,  P/N  114-910025-1 
or  P/N  118-010025-1  that  is  not  equipped 
with  reinforcement  doublers  at  the  engine 
firewall  attachment  bosses  is  installed, 
inspect  the  engine  truss  for  cracks  at  the  weld 
joints  in  accordance  with  the  instructions  in 
Beech  SB  No.  2255.  Revision  III,  dated 
October  1991. 

(1)  If  no  cracks  are  found,  install 
reinforcement  doublers  in  accordance  with 
the  instructions  in  Beech  SB  No.  2255, 
Revision  III,  dated  October  1991.  and  visually 
reinspect  the  engine  trusses  at  the  weld  joint 
areas  as  specified  in  paragraph  (c)  of  this  AD 
in  accordance  with  the  instructions  in  Beech 
SB  No.  2255,  Revision  III,  dated  October  1991. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  accomplish  one  of  the  following  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2255.  Revision  III  dated  October  1991: 

(i)  Repair  the  cracked  engine  truss,  install 
reinforcement  doublers.  and  visually 
reinspect  the  engine  trusses  at  the  weld  joint 
areas  as  specified  in  paragraph  (c)  of  this  AD; 

(ii)  Replace  the  cracked  engine  truss  with  a 
serviceable  truss.  P/N  118-910025-37  or  P/N 
118-910025-121,  and  visually  reinspect  the 
engine  trusses  at  the  weld  joint  areas  as 
specified  in  paragraph  (c)  of  this  AD:  or 

(iii)  Replace  the  cracked  engine  truss  with 
a  new  improved  engine  truss  by  installing 
Beech  Kit  114-9038-1  or  114-9038-3.  This 
action  terminates  the  need  for  any  repetitive 
inspections  required  by  this  AD. 

(c)  Accomplish  the  repetitive  inspections 
required  by  paragraphs  (a)(1),  (a)(2)(i),  (b)(1), 
(b)(2)(i),  or  (b)(2Kii)  of  this  AD  at  the  ' 
intervals  spec:ified  below  at  the  areas 
specified  in  Figure  1:  Engine  Truss  Inspection 
Areas  of  Beech  SB  No.  2255.  Revision  III 
dated  October  1991: 


Inspection  area 

Inspection  interval— 
twursfTIS) 

A 

B 

C »     

300 

600 

3,000 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100.  Mid- 
Continent  Airport,  Wichita.  Kansas  67209. 
The  request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Beech  Aircraft 


Corporation,  Commercial  Service, 
Department  52,  P.O.  Box  85.  Wichita,  Kansatf 
67201-0085:  Telephone  (316)  876-7111;  or  may 
examine  these  documents  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558. 601  &  12th  Street, 
Kansas  City.  Missouri  64106. 

This  amendment  supersedes  AD  91-12-02, 
Amendment  39-7013. 

Issued  in  Kansas  City,  Missouri,  on 
November  6, 1991. 
Lawrenoa  A.  Heirao, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  91-27477  Filed  11-14-01;  8:45  am] 

BIUJNO  COOC  4t10-1S-M 


14  CFR  Part  39 

(Docket  No.  91-NM-49-AD] 

Airworthiness  Directives;  Boeing 
Mods!  747  Series  Alrptanss 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 

SUMMARY:  This  notice  proposes  to  revise 
an  earlier  proposed  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes, 
which  would  have  required  inspection 
and  modification  of  the  emergency 
escape  system  packboard  assemblies. 
That  proposal  was  prompted  by  reports 
of  emergency  escape  systems  not 
releasing  from  the  door.  This  condition, 
if  not  corrected,  could  result  in  the 
emergency  escape  system  not  being 
available  for  emergency  evacuation  or 
the  exit  not  being  usable.  This  action 
revises  the  proposed  rule  by  including  a 
requirement  to  inspect  the  hook 
connector  for  proper  fit,  and  replace  it,  if 
necessary, 

DATES:  Comments  must  be  received  no 
later  than  December  17. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
49-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  F,0.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jayson  Claar,  Seattle  Aircraft 
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Certification  Office,  Airframe  Branch. 
ANM-120S:  telephone  (206)  227-2784. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renfon.  Washington  98055-4056.     • 

SUPPtXMENTARY  INFOmiATION: 

Interested  persona  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-49-AD."  The 
post  card  will  be  date  stamped  and 
returned  to  the  commenter. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  applicable 
to  certain  Boeing  Model  747  series 
airplanes  which  would  have  required 
inspection  and  modification  of  the 
emergency  escape  system 
packboardassemblies.  was  published  in 
the  Federal  Register  on  April  8. 1991  (56 
FR  14220).  That  action  was  prompted  by 
reports  of  emergency  escape  systems 
not  releasing  from  the  door.  This 
condition,  if  not  corrected,  could  result 
in  the  emergency  escape  system  not 
being  available  for  emergency 
evacuation  or  the  exit  not  being  usable. 

Since  the  issuance  of  that  proposal, 
one  operator  reported  difficulty  when 
attempting  to  accomplish  the  required 
modification  of  the  packboard  and  cover 
assembly.  The  operator  discovered  a 
retention  problem  with  the  pin  that  is 
press-fit  into  the  hook  connectors 
involved  as  part  of  the  modification;  the 


operator  was  not  able  to  obtain  proper 
"interference  fit"  between  the  pin  and 
the  hook  connector  installed.  In  order 
for  proper  fit  to  be  maintained  and  the 
modification  to  be  completed,  it  was 
necessary  to  replace  the  hook  connector. 

The  FAA  further  investigated  the 
reported  problem,  and  the  airplane 
manufacturer  confirmed  that  the 
problem  may  exist  on  any  of  the 
airplanes  affected  by  this  AD  action. 

The  FAA  has  reviewed  and  approved 
Revision  2  of  Boeing  Service  Bulletin 
747-25-2807,  dated  August  22, 1991. 
which  describes  procedures  for  the 
inspection  and  modification  of  the 
packboard  release  shaft  assembly. 
Revision  2  includes  procedures  for     - 
conducting  an  inspection  to  determine 
the  interference  fit  between  the  pin  and 
the  hook  connector,  and  procedures  for 
replacing  the  hook  connector,  if 
necessary. 

Additionally,  since  issuance  of  the 
original  Notice,  the  manufacturer  has 
advised  the  FAA  that  a  parts 
availability  problem  may  exist  with 
regards  to  the  modification  parts 
required  by  the  proposed  AD  action:  an 
ample  number  of  parts  may  not  be 
available  within  the  proposed  90-day 
comphance  period.  The  manufacturer 
has  advised  that  at  least  an  additional 
30  days  may  be  required  in  order  for  a 
sufficient  number  of  parts  to  be 
available  to  a^ected  operators. 

In  light  of  this  new  data,  the  FAA  has 
determined  that  the  proposed  rule  must 
be  revised  to  include  a  requirement  to 
inspect  the  pin  and  hook  connector 
interference,  and  replace  the  hook 
connector,  if  necessary.  Although  this 
inspection  is  not  directly  specified  in  the 
rule,  it  is  required  as  part  of  the 
modification  requirements  that  would 
now  be  required  in  accordance  with 
Boeing  Service  Bulletin  747-25-2807. 
Revision  2,  dated  August  22, 1991. 

Additionally,  the  FAA  has  determined 
that  the  proposed  compliance  time  of 
paragraph  (a)  of  the  rule  may  be 
extended  from  the  originally  proposed 
90  days  to  120  days  in  order  to  allow 
time  for  the  necessary  modification 
parts  to  become  available  to  affected 
operators.  Such  an  extension  in  the 
compliance  time  would  not  adversely 
impact  safety. 

Since  these  new  proposed 
requirements  go  beyond  the  scope  of 
those  originally  proposed,  the  comment 
period  has  been  reopened  to  provide 
additional  time  for  the  public  to 
comment 

The  paragraph  designations  of  this 
Supplemental  NPRM  have  been  revised 
to  be  consistent  with  the  standard 
Federal  Re^ster  style. 


There  are  approximately  74  Model  747 
series  airplanes  of  the  affected  design  In 
the  worldwide  fleet.  The  following  table 
lists  the  approximate  number  of  U.S.- 
registered  airplanes  that  would  be 
affected  by  this  AD,  and  gives  an 
estimate  of  the  number  of  manhours  that 
it  would  take  to  accomplish  each  of  the 
proposed  actions.  The  required 
modification  parts  are  available  from 
the  manufacturer  at  no  charge  to 
operators. 


Required  action 

No.  of 
■irplanea 

Manhour* 

per 

airiBlane 

Intpection _ _.._ 

(Boeing  Alert  Servtoe  Bulle- 
tin 74  7-2SA28e9) 

Modificeton 

(Boeing  Aien  Seonce  Bulle- 
tin 747-25A2889) 

t  III  i^gifilii* 

MOUnlCeilOrl — . 

(Boemg     Service     BuHeOn 
747-25-2807,  Revision  2) 

16 
1« 

to 

30 

200 

90 

The  average  labor  cost  would  be  $55 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $229,900. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
28. 1979):  and  (3)  if  promulgated,  will  nof 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Afnendnwut 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 
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PART3»-{AIIEN0ED] 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Antbority:  40  U.S.C.  13ft4(a),  1421  and  1423; 
40  U.8.C  106(g);  and  14  CFR  IIJO. 

838.19   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  91-NM-40^AD. 

Applicability.  Model  747  teries  airplanes, 
line  number  606  and  subsequent;  equipped 
with  evacuation  system  packboards  and 
cover  assemblies  identified  in  the  Boeing 
Service  Bulletini  747-25-2807.  Revision  2, 
dated  August  22, 1991,  and  747-25A288a. 
dated  November  1, 1990;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  provide  satisfactory  reliability  of  the 
evacuation  system,  accomplish  the  following: 

(a)  For  evacuation  system  packl>oard  and 
cover  assemblies  identifled  in  either  Boeing 
Service  Bulletin  747-25-2807.  Revijion  2. 
dated  August  22, 1991,  or  Boeing  Alert 
Service  Bulletin  747-25A2889,  dated 
November  1, 1900:  Within  the  next  120  days 
after  the  effective  date  of  this  AO,  inspect  the 
evacuation  tystem  packboard  and  cover 
assemblies  in  accordance  with  Part  III. 
"Accomplishment  Instructions."  Paragraph 
B.,  of  Boeing  Alert  Service  Bulletin  747- 
25A288g,  dated  November  1, 1990. 

(1)  If  the  Inspection  reveals  that  the  angle 
measured  is  155  degrees  or  greater,  prior  to 
further  flight  modify  the  packbward  and 
cover  assembUet  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-25A2889,  dated 
November  1, 1990,  and  Boeing  Service 
Bulletin  747-25-2807.  Revision  2.  dated 
August  22, 1991,  as  applicable, 

(2)  If  the  inspection  reveals  that  the  angle 
measured  is  less  than  155  degrees,  within  the 
next  12  months  after  the  effective  date  of  this 
AD,  modify  the  packboard  and  cover 
assemblies  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-25A2889,  dated 
November  1, 1990.  and  Boeing  Service 
Bulletin  747-25-2807.  Revision  2,  dated 
August  22, 1991,  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Ortification  OHice  (AGO). 
FAA  Ttansport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(c)  Special  flight  permits  may  l>e  issued  In 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seatde.  Washington  96124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 


Moimtain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on  October 
31, 1001. 

DutcU  M.  Padeisoih 

Acting  Manager.  Transport  AirpJone 
Directorate,  Aircraft  Osrtification  Service, 
(FR  Doc.  01-27478  Filed  11-14-01;  8:48  am] 

MLLNM  COM  4S10-1MI 


14  CFR  Part  39 

[Docket  Na  90-MM-181-AO1 

Alrworttilnata  DIractlvaa;  Boaing 
Modal  747  Sarlaa  Alrplanaa 

Aomcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 


r.  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD)< 
applicable  to  certain  Boeing  Model  747 
series  airplanes  which  would  have 
superseded  an  existing  AD,  to  require 
inspection  for  cracks  in  the  fuselage 
body  station  (BS)  1241  bulkhead  splice 
strap  and  forging,  and  repairs,  if 
necessary.  That  proposal  was  prompted 
by  a  structural  review  of  the  Model  747 
series  airplanes  which  indicated  that 
inspection  of  this  area  of  the  airplane  is 
necessary  in  order  to  ensure  the 
structural  integrity  of  the  airplane.  This 
action  revises  the  proposed  rule  by 
clarifying  the  inspection  and  repair 
requirements  and  which  airplanes  they 
relate  to,  and  by  deleting  the  inspection 
and  re-inspection  interval  adjustment 
factor  that  would  have  been  provided 
for  Model  747SR  airplanes.  The 
requirements  of  this  proposed  rule  are 
intended  to  prevent  failure  of  the 
bulkhead  forging,  which  could  lead  to 
loss  of  cabin  pressure  or  the  inability  of 
the  airplane  to  withstand  fail-safe  loads, 

DATES:  Comments  must  be  received  no 
later  than  December  18, 1991, 
AOOItCtSU:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No,  QO-NM- 
181-AD,  1601  Lind  Avenue  SW„  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P,0,  Box  3707,  SeatUe, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW„  Renton.  Washington. 


ran  nwTNCR  mpomhation  contact: 
Mr,  Steven  C  Fox.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2777. 
Mailing  address:  FAA,  Northwest 
Motmtain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Rentoa  Washington  08055-4056. 
SUPPUMENTARV  INTORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  speciHcally  invited  on 
\hi  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
mtut  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-181-AD."  The 
post  card  will  be  date/ time  stamped  and 
returned  to  the  commenter. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to 
supersede  AD  88-lfr-Ol,  Amendment  39- 
5983  (53  FR  27479,  July  21, 1988), 
applicable  to  Boeing  Model  747  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  11, 1990  (5S 
FR  41341),  AD  88-16-01  currently 
requires  inspections  for  cracks  in  the 
fuselage  body  station  (DS)  1241 
bulkhead  splice  strap  and  forging,  and 
repairs,  if  necessary.  The  NPRM  would 
have  continued  to  require  these 
inspections;  however,  it  also  would  have 
required  that  once  an  airplane  has 
accumulated  20,000  cycles  or  more:  (1) 
The  inspections  be  conducted  at  more 
frequent  intervals  in  order  to  detect 
fatigue  cracking  (the  result  of  cyclic 
loading)  in  a  more  timely  manner,  and 
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(2)  cracked  splice  straps  be  replaced  in 
orider  to  ensure  the  structural  integrity  of 
the  BS 1241  bulkhead  splice  throughout 
the  operational  life  of  the  airplane. 
Failure  to  detect  and  repair  cracks  in  the 
fuselage  BS  1241  bulkhead  splice  strap 
and  forging  could  lead  to  loss  of  cabin 
pressure  or  the  inability  of  the  fuselage 
to  withstand  fail-safe  loads. 

In  response  to  that  NPRM,  numerous 
conunenters  requested  that  the  FAA 
clarify  the  proposed  rule  to  specify 
exactly  which  inspection  and  repair 
requirements  are  applicable  to  which 
airplane  configurations.  Upon  further 
review,  the  FAA  concurs  that,  as  stated 
in  the  proposal,  the  intent  of  the 
requirements  may  not  be  explicit. 
Therefore,  the  proposed  rule  has  been 
completely  revised  as  follows: 

Paragraph  (a]  has  been  revised  to 
clarify  that  it  applies  only  to  airplanes  in 
Groups  1  through  8  (as  defined  in  Boeing 
Alert  Service  Bulletin  747-53A2283, 
Revision  3,  dated  November  1. 1989)  that 
are  in  the  original  production 
connguration  and  have  not  had 
replacement  bulkhead  splice  straps 
installed.  This  paragraph  would  require 
repetitive  eddy  current  inspections  of 
the  bulkhead  splice  strap  at  the  aft  hole 
and  visual  inspections  of  the  aft  edge  of 
the  strap;  if  cracking  is  found  during 
these  inspections,  eddy  current 
inspections  of  the  splice  strap  and 
forging  at  the  adjacent  forward  hole 
would  be  required  to  be  performed.  The 
repair  of  cracks  in  the  forward  hole  of 
the  original  bulkhead  splice  strap 
(modified  or  unmodified)  that  are  within 
specified  limits  would  be  permitted  to 
be  deferred  for  a  certain  period  of  time, 
during  which  time  the  inspections  would 
be  required  at  shorter  intervals. 
However,  all  cracks  in  the  forging  would 
be  required  to  be  repaired  immediately 
(prior  to  further  flight). 

New  paragraph  (b)  applies  only  to 
airplanes  in  Groups  9  through  18  that 
have  not  had  replacement  bulkhead 
splice  straps  installed,  but  have  been 
improved  from  the  original  production 
configuration  of  Groups  1  through  8. 
This  paragraph  would  require  repetitive 
eddy  current  inspections  for  cracks  in 
the  aft  edge,  aft  hole,  or  forward  hole  of 
the  bulkhead  splice  strap.  Rework  of  the 
forward  bolt  hole  is  not  an  option  for 
airplanes  in  this  configuration  because 
the  previous  improvement  included 
rework  of  the  bulkhead  forging.  Repair 
of  cracks  found  only  in  the  splice  strap 
when  inspecting  the  forward  hole  may 
be  deferred  as  long  as  the  inspections 
are  continued  at  more  frequent  intervals. 
All  cracks  in  the  bulkhead  forging  would 
be  required  to  be  repaired  immediately. 

New  paragraph  (c)  applies  to  all 
airplanes  that  have  had  replacement 


bulkhead  splice  straps  installed.  This 
paragraph  "credits"  the  airplanes  in 
Groups  1  through  18  for  having  installed 
a  replacement  bulkhead  splice  strap,  by 
deferring  the  initial  inspection  for  up  to 
10.000  landings  following  replacement  of 
the  bulkhead  splice  strap.  Cracks  in 
bulkhead  splice  straps  that  previously 
had  been  replaced  would  be  required  to 
be  repaired  immediately. 

New  paragraph  (d)  appHes  to  all 
airplanes  that  have  accumulated  20,000 
or  more  landings  on  the  bulkhead  splice 
strap.  It  would  require  that  repetitive 
eddy  current  or  ultrasonic  inspections  of 
the  splice  strap  and  bulkhead  forging  be 
conducted  at  3,000-landing  intervals. 
Cracks  found  in  an  unmodified  bulkhead 
splice  strap  would  require  replacement 
of  the  strap,  although  replacement  may 
be  deferred  for  certain  periods  of  time. 
Cracks  found  in  a  modified  or 
replacement  splice  strap  would  require 
replacement  of  the  strap  immediately. 

The  requirements  of  this  supplemental 
NPRM  would  not  supersede  the 
modiHcations  required  by  AD  90-06-06, 
Amendment  39-6490  (55  FR  8374.  March 
7, 1990).  That  AD  requires  modification 
of  the  forward  and  aft  bolt  holes  in  the 
bulkhead  sphce  strap  and  replacement 
of  any  previously  cracked  strap  on 
airplanes  that  had  accumulated  more 
than  20.000  landings.  AD  90-06-06  does 
not  require  any  inspections,  whereas, 
this  supplemental  NPRM  would  require 
inspections  both  before  and  after  the 
modification  required  by  AD  90-06-06  is 
accomplished. 

One  commenter.  a  foreign  operator, 
requested  that  the  proposed  adjustment 
factor  of  1.2  for  Model  747SR  airplanes 
(specified  in  paragraph  F.  of  the  initial 
NPRM],  be  revised  to  a  1.3  adjustment 
factor  for  the  inspection  thresholds  and 
1.5  adjustment  factor  for  the  repetitive 
inspection  intervals.  The  FAA  does  not 
concur.  At  the  time  the  provision  for  the 
1.2  adjustment  factor  was  developed, 
only  this  one  operator  was  operating 
Model  747SR  airplanes;  the  adjustment 
factor  was  based  on  this  operator's 
operations  at  reduced  pressurization. 
The  1.3  and  1.5  increments  were 
suggested  based  on  generally  reduced 
gross  weights  utilized  by  this  one 
operator  during  its  operations.  Model 
747SR  airplanes  are  no  longer  operated 
exclusively  by  this  one  foreign  operator, 
howevpr,  and  are  currently  utilized  by 
several  other  operators  as  long-range 
freighters.  To  date,  however,  there  are 
no  associated  FAA-approved  Airplane 
Flight  Manual  (AFM)  limitations  tiiat 
restrict  the  gross  weight  of  these 
airplanes  to  ensure  adherence  to  the 
intention  of  the  1.3  and  1.5  adjustment 
factors.  In  light  of  this,  the  FAA  cannot 
accept  categorically  the  suggested. 


additional  adjustment  factors.  The  FAA 
has  further  determined  that  the  1.2 
adjustment  factor  is  inappropriate  since 
it  was  selected  based  on  the  operations 
of  a  single  Model  747SR  operator.  Since 
Model  747SR  airplanes  are  currently 
being  operated  by  more  than  cne 
operator,  the  FAA  has  determined  that  it 
would  be  more  appropriate  to  review 
the  applicability  of  the  1.2  adjustment 
factor  to  each  individual  operator's 
maintenance  program  on  a  case-by-case 
basis.  Accordingly,  proposed  paragraph 
F.,  which  appeared  in  the  original  NPRM 
and  related  to  this  subject  has  been 
deleted  from  this  supplemental  NPRM. 
The  FAA  will  consider  any  necessary 
adjustment  factors  under  the  alternative 
method  of  compliance  provisions  of 
paragraph  (e)  of  the  supplemental 
NPRM. 

Since  the  changes  described  above 
expand  the  scope  of  the  originally 
proposed  rule,  the  FAA  has  determined 
that  it  is  necessary  to  reopen  the 
comment  period  to  provide  additional 
time  for  public  comment. 

The  format  of  this  supplemental 
NPRM  has  been  restructured  to  be 
consistent  with  the  standard  Federal 
Register  style. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  increase  the 
specified  hourly  labor  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

There  are  approximately  689  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  174  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  104 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $995,280. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive    - 
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Order  12291;  (2)  is  not  a  "signiflcant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  signiflcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  lOe(g):  and  14  CFR  11.89. 

939.13    (AMENDED] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5983  and  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  00-NM-lSl-AD. 

Supersedes  AD  88-1&-01,  Amendment 
39-5983. 

Applicability:  Model  747  aeries  airplanes 
listed  in  Boeing  Alert  Service  Bulletin  747- 
53A2283.  Revision  3.  dated  November  1, 1989, 
certincaled  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  body  station  (BS) 
1241  bulkhead  forging,  which  could  lead  to 
loss  of  cabin  pressure  or  the  inability  of  the 
airplane  to  withstand  fail-safe  loads, 
accomplish  the  following: 

(a)  For  airplanes  Group  1  through  Group  8 
(as  defined  in  Boeing  Alert  Service  Bulletin 
747-53A2283,  Revision  3.  dated  November  1, 
1989)  on  which  a  replacement  bulkhead 
splice  strap  has  not  been  incorporated  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2263,  Revision  3,  dated 
November  1, 1989,  accomplish  the  following: 

(1)  Perform  an  eddy  current  inspection  of 
the  BS  1241  bulkhead  splice  strap  at  the  aft 
hole  and  visually  Inspect  the  aft  edge  of  the 
strap  in  accordance  with  the  service  bulletin 
at  the  later  of  the  following  times,  unless 
previously  accomplished  within  the  last  S.00O 
landings: 

(i)  Within  the  next  1.000  landings  after  the 
effective  date  of  this  AD,  or 

(ii)  Prior  to  the  accumulation  of  10,000  total 
airplane  landings. 

(2)  If  no  crack  is  found,  repeat  the 
inspections  required  by  paragraph  (a)(l]  of 
this  AD  thereafter  at  intervals  not  to  exceed 
7.000  landings. 


(3)  If  a  crack  is  found  on  the  aft  edge  of  the 
bulkhead  splice  strap  or  at  the  aft  hole,  prior 
to  further  flight,  perform  an  eddy  current 
inspection  for  cracks  in  the  bulkhead  splice 
strap  and  forging  at  the  adjacent  forward 
hole,  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-S3A2283,  Revision  3,  dated 
November  1, 1969. 

(i)  If  no  crack  is  found  or  if  a  crack  is  found 
only  in  the  bulkhead  splice  strap,  repeat  the 
inspection  required  by  paragraph  (a)(3)  of 
this  AD  at  the  forward  hole  thereafter  at 
intervals  not  to  exceed  3.000  landings. 

(ii)  If  a  crack  is  found  in  the  bulkhead 
forging,  repair  as  follows: 

(A)  If  the  crack  found  in  the  forward  hole 
of  the  forging  does  not  exceed  the  forward 
hole  rework  limits  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2283,  Revision  3, 
dated  November  1, 1989.  and  the  forward 
hole  coldwork  has  not  been  previously 
accomplished,  repair  prior  to  further  flight,  in 
accordance  with  the  service  bulletin,  and 
continue  to  reinspect  in  accordance  with 
paragraph  (a)(3)  of  this  AD  at  intervals  not 
exceed  3.000  landings. 

(B)  If  the  crack  found  in  the  forging  exceeds 
the  forward  hole  rework  limits,  or  if  the  hole 
coldwork  has  been  previously  accomplished, 
prior  to  further  flight,  repair  in  a  manner 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office,  FAA.  Transport  Airplane 
Directorate. 

(b)  For  airplanes  Group  9  through  Group  18 
(as  defined  in  Boeing  Alert  Service  Bulletin 
747-53A2283.  Revision  3,  dated  November  1, 
1969)  on  which  a  replacement  bulkhead 
splice  strap  has  not  been  incorporated  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2283,  Revision  3,  dated 
November  1. 1969,  accomplish  the  following: 

(1)  Perform  an  eddy  current  inspection  of 
the  BS  1241  bulkhead  splice  strap  at  the  aft 
hole  and  visually  inspect  the  aft  edge  of  the 
strap  at  the  later  of  the  following  times, 
unless  previously  accomplished  within  the 
last  e.OOO  landings: 

(i)  Within  the  next  1.000  landings  after  the 
effective  date  of  this  AD,  or 

(ii)  Prior  to  the  accumulation  of  10,000  total 
landings. 

(2)  If  no  crack  is  found,  repeat  the 
inspections  required  by  paragraph  (b)(1)  of 
this  AD  at  intervals  not  to  exceed  7,000 
landings. 

(3)  If  a  crack  is  found  on  the  aft  edge  of  the 
bulkhead  splice  strap  or  at  the  aft  hole,  prior 
to  further  flight,  perform  an  eddy  current 
inspection  for  cracks  in  the  bulkhead  splice 
strap  and  forging  at  the  adjacent  forward 
hole  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-53A22B3,  Revision  3.  dated 
November  1, 1989, 

(i)  If  no  crack  is  found  or  if  a  crack  is  found 
only  in  the  bulkhead  splice  strap  when 
inspecting  the  forward  hole,  repeat  the 
inspections  required  by  paragraph  (b)(3)  of 
this  AD  at  the  forward  hole  thereafter  at 
intervals  not  to  exceed  3.000  landings. 

(ii)  If  a  crack  is  found  in  the  bulkhead 
forging,  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Transport 
Airplane  Directorate. 

(c)  For  airplanes  Group  1  through  Group  18 
on  which  a  replacement  bulkhead  splict 


strap  has  been  incorporated  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2283.  Revision  3,  dated  November  1, 1989, 
accomplish  the  following: 

(1)  Perform  an  eddy  current  inspection  to 
detect  cracks  in  accordance  with  the  service 
bulletin  at  the  later  of  the  following  times, 
unless  previously  accomplished  within  th« 
last  9,000  landings: 

(i)  Within  1,000  landings  after  tht  effective 
date  of  this  AD,  or 

(ii)  Prior  to  the  accumulation  of  10,000 
landings  after  the  replacement  of  the 
bulkhead  splice  strap. 

(2)  Repair  ail  cracks  prior  to  further  flight, 
in  a  manner  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate. 

(d)  For  airplanes  Group  1  through  Group  18, 
accomplish  the  following.  Except  as  provided 
by  paragraph  (d)(4)  of  this  AD,  compliance 
with  this  paragraph  constitutes  terminating 
action  for  the  inspections  required  by 
paragraphs  (a)  through  (c)  of  this  AD, 

(1)  Perform  an  eddy  current  inspection  or 
ultrasonic  inspections  (as  applicable  and  is 
specified  in  the  service  bulletin)  of  the 
forward  and  aft  holes  to  detect  cracking  in 
the  splice  strap  and  bulkhead  forging,  in 
accordance  with  the  "Aging  Fleet  Flight- 
Safety  Inspection  Program "  specified  in 
Boeing  Alert  Service  Bulletin  747-53A2283, . 
Revision  3,  dated  November  1, 1989,  at  the 
later  of  the  following  times,  unless  previously 
accomplished  within  the  last  2,000  landings: 

(i)  Prior  to  the  accumulation  of  20,000 
landings  on  any  unmodified,  or  modified 
bulkhead  splice  strap;  or 

(ii)  Prior  to  the  accumulation  of  20,000 
landings  after  replacement  of  the  bulkhead 
splice  strap;  or 

(iii)  Within  the  next  1.000  landings  after  the 
effective  date  of  this  AD, 

(2)  If  no  crack  is  found  in  the  bulkhead 
splice  strap  or  bulkhead  forging,  repeat  the 
inspection  required  by  paragraph  (d)(1)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
3,000  landings. 

(3)  If  a  crack  is  found  In  a  bulkhead  splice 
strap  not  yet  modified  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2283, 
Revision  3,  dated  November  1, 1969.  replace 
the  bulkhead  splice  strap  in  accordance  with 
the  service  bulletin  within  the  next  4  years 
after  April  17, 1990  (the  effective  date  of  AD 
90-08-06);  or  prior  to  the  accumulation  of 
20,000  total  airplane  landings:  or  within  2 
years  after  crack  discovery;  whichever  occurs 
latest.  If  a  crack  is  found  in  the  bulkhead 
forging,  prior  to  farther  flight,  repair  in 
accordance  with  the  service  bulletin.  Repeat 
the  Inspections  required  by  paragraph  (d)(1) 
of  this  AD  thereafter  at  inter\als  not  to 
exceed  3,000  landings. 

(4)  If  a  crack  is  found  in  a  modified  or 
replacement  bulkhead  splice  strap  or 
bulkhead  forging,  prior  to  further  flight 
replace  the  bulkhead  splice  strap  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-S3A2283.  Revision  3.  dated 
November  1, 1989.  and  continue  to  reinspect 
in  accordance  with  paragraphs  (c)  and  (d)  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
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provide*  an  acceptable  level  of  »afety,  may 
b«  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Tranaporl  Airplane  Directorate. 

NotK  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  It  to  the  Manager,  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle.  Washington  96124.  These  documents 
may  be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renioa 
Washington. 

Issued  in  Renton.  Washington,  on 
November  1. 1991. 
Danell  M.  Paderaoo, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  91-27479  Filed  11-14-91:  8:45  am] 

MLLNM  COM  4*1«-13-M 


14  CFR  Part  39 

[Doctnt  No.  SI-IMfl-iae-AO] 

AirwortMneM  Directives;  Boektg 
IModet  737-300  Series  A^anes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(^fPRM)■ 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-300  series  airplanes, 
which  currently  requires  a  one-time 
inspection  of  the  engines'  nacelle  strut 
firewall  duct  assemblies  for  proper 
application  of  firewall  sealant.  This 
action  would  expand  the  applicability  of 
the  existing  AD  to  add  additional 
affected  airplanes.  This  proposal  is 
prompted  by  information  from  the 
manufacturer  which  indicates  that  the 
firewall  sealant  apparently  was  not 
applied  properly  during  production  on 
141  additional  airplanes.  This  condition, 
if  not  corrected,  could  compromise  the 
integrity  of  the  engines'  nacelle  strut 
firewall  seal. 

DATES:  Comments  must  be  received  no 
later  than  January  6, 1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
186-AD.  1601  Lind  Avenue  SW.,  Renton. 


Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington. 
FOR  niRTHER  INFORMATION  CONTACT 
Mr.  Stephen  Bray,  Seatde  Aircraft 
Certification  Office.  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2681. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communioations  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specincally  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  Hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-186-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  March  30, 1990,  the  FAA  issued 
AD  90-08-08,  Amendment  39-6572  (55 
FR  13259,  April  la  1990),  applicable  to 
certain  Model  737-300  series  airplanes, 
to  require  a  one-time  inspection  of  the 
engines'  nacelle  strut  firewall  duct 
assemblies  for  proper  application  of 
firewall  sealant  That  action  was 
prompted  by  a  manufacturer's 
production  report  that  firewall  sealant 
may  not  have  been  apphed  to  all  the 
mating  surfaces  of  the  engines'  nacelle 


strut  firewall  door  assemblies.  This 
condition,  if  not  corrected,  could 
compromise  the  integrity  of  the  engines' 
nacelle  strut  fu^wall  seal. 

Since  issuance  of  that  AD.  the  FAA 
has  been  advised  that  the  firewall 
sealant  apparently  was  not  applied 
properly  during  production  on  141 
additional  airplanes.  In  light  of  this,  the 
FAA  has  determined  that  these 
additional  airplanes  are  subject  to  the 
same  unsafe  condition  addressed  in  the 
existing  AD. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-54-1028. 
Revision  I,  dated  July  11. 1991,  which 
provides  instructions  for  the  inspection 
of  the  engines'  nacelle  strut  firewall 
door  assemblies  for  proper  application 
of  the  flrewall  sealant  and  application  of 
sealant,  if  necessary. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
supersede  AD  90-08-08  with  a  new 
airworthiness  directive  that  would 
require  that  additional  airplanes  (91 
U.S.-registered  airplanes)  be  inspected 
for  proper  application  of  Rrewall 
sealant,  in  accordance  with  the  service 
bulletin  previously  described. 

There  are  approximately  349  Model 
737-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  a  total  of  202  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD;  of  this  number,  91  airplanes  are 
affected  directly  by  this  supersedure 
action.  It  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is    ' 
estimated  to  be  $22,220. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
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A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.aC.  13M(a],  1421  and  1423; 
49  U.S.C.  10e(g);  and  14  CFR  11.89. 

S  39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6572  and  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-186-AO. 

Supersedes  AD  90-08-08;  Amendment 
39-«572. 

Applicability:  Model  737-300  series 
airplanes,  listed  in  Boeing  Service  Bulletin 
737-54-1028,  Revision  1,  dated  |uly  11, 1991, 
certificated  in  any  category. 

Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  ensure  the  integrity  of  the  engines' 
nacelle  strut  firewall  seal,  accomplish  the 
following: 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  737-54-1028,  dated  August  17, 1989: 
At  the  next  scheduled  engine  removal,  or 
within  8.000  flight  hours  after  May  14, 1990 
(the  effective  date  of  AD  90-08-08, 
Amendment  39-6572),  which  ever  occurs 
sooner,  inspect  the  engines'  nacelle  strut  door 
assemblies  for  proper  application  of  flrewall 
sealant  in  accordance  with  Boeing  Service 
Bulletin  737-54-1028,  dated  August  17, 1989, 
or  Revision  1,  dated  July  11, 1991.  The  door 
assemblies  are  located  between  nacelle 
station  200.00  and  235.00  and  attached  to  the 
underside  of  the  strut  and  spar  web  at 
approximately  nacelle  waterline  132.00.  If 
there  are  gaps,  holes,  or  voids  In  the  flrewall 
sealant,  apply  sealant  prior  to  furiher  flight, 
in  accordance  with  the  service  bulletin. 

(b)  For  airplanes  listed  in  Boeing  Service 
Bulletin  737-5-1-1028,  Revision  1,  dated  July 
11, 1991,  that  are  not  subject  to  paragraph  (a) 
of  this  AD:  At  next  scheduled  engine  removal 
or  within  8,000  flight  hours  after  the  effective 
date  of  this  AD,  which  ever  occurs  sooner, 
inspect  the  engines'  nacelle  strut  door 
assemblies  for  proper  application  of  flrewall 
sealant  in  accordance  with  Boeing  Service 
Bulletin  737-54-1028,  Revision  1,  dated  July 
11, 1991.  The  door  assemblies  are  located 
between  nacelle  station  200.00  and  235.00  and 
attached  to  the  underside  of  the  strut  and 
spar  web  at  approximately  nacelle  waterline 
132.00.  If  there  are  gaps,  holes,  or  voids  in  the 
flrewall  sealant,  apply  sealant  prior  to  further 


flight,  in  accordance  with  the  previously 
described  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  conctur  or  comment  and 
then  send  It  to  the  Manager,  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  dociunents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on 
November  1, 1991. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-27480  Filed  11-14-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[Ft-3-91] 

RIN  1545-AQ14 

Amortization  of  Policy  Acquisition 
Expenses  of  Insurance  Companies; 
Hearing 

agency:  Internal  Revenue  Service. 
Treasury, 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides  a 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  requirement 
that  insurance  companies  capitalize 
specified  policy  acquisition  expenses  for 
tax  purposes. 

DATES:  The  public  hearing  will  be  held 
on  Friday.  January  31. 1992.  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Friday,  January  17, 1992. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor.  7400 
Corridor.  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue. 
NW.,  Washington.  DC.  Requests  to 
speak  and  outlines  of  oral  comments 


should  be  submitted  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Attn:  CC:CORP:T:R. 
{n-3-«l).  room  5228.  Washington.  DC 
20044. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Carol  Savage  of  the  Regulations  Unit. 
Assistailf  Chief  Counsel  (Corporate). 
202-377-0236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPI^MBNTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  848  of  the 
Internal  Revenue  Code.  The  proposed 
regulations  appear  elsewhere  in  this 
issue  of  the  Federal  Register. 

The  rules  of  S  eoi.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
January  17. 1902,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  0.  Goods, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-27510  Filed  11-12-91;  12:48  pm] 
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26  CFR  Part  1 

(FI-3-91] 

RIN  1S45-AQ14 

Capitalization  of  Certain  Policy 
Acqtilsitlon  Expenses 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 
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summary:  Thia  document  contains 
proposed  regulations  relating  to  the 
requirement  that  insurance  companies 
capitalize  specified  policy  acquisition 
expenses  for  tax  purposes.  This 
requirement  was  enacted  as  part  of  the 
Revenue  Reconciliation  Act  of  1990. 
These  regulations  are  necessary  to 
provide  guidance  to  insurance 
companies  that  must  comply  with  the 
capitalization  requirement 
DATES:  Written  comments  and  requests 
to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  Friday,  January  31, 1992, 
beginning  at  10  a.m.,  must  be  received 
by  January  17, 1992.  See  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
AOORCSSCS:  Send  comments,  requests  to 
appear  at  the  public  hearing  and 
outlines  of  oral  comments  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Attn:  CC:CORP;T:R 
(Fl-*-ei)  room  5228,  Washington  DC 
20044.  Comments  and  requests  may  be 
hand  delivered  to:  CC:CORP:T:R, 
Internal  Revenue  Service,  room  5228, 
1111  Constitution  Ave..  NW., 
Washington.  DC  20224.  The  public 
hearing  will  be  held  in  the  Internal 
Revenue  Service  Auditorium,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington.  DC. 

FOM  FURTHCn  WtFOfMMATION  CONTACT: 
Concerning  the  regulations,  Gary 
Geisler.  202-666-3478  (not  a  toll-free 
number).  Concerning  the  hearing.  Carol 
Savage  of  the  Regulations  Unit,  202-377- 
9236  (not  a  toll-free  number). 

SUPPLEMEffTARV  INFORMATION 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Onice  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget  Attention  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Ser\'ice,  Attn:  IRS 
Reports  Clearance  Officer.  T:FP, 
Washington.  DC  20224. 

The  collection  of  information 
requirement  in  this  notice  of  proposed 
rulemaking  Is  in  S  1.84»-2(f)(7).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  ensure  that 
premiums  and  other  consideration  with 
respect  to  reinsurance  are  treated 
consistently  by  the  ceding  company  and 


the  reinsurer.  The  likely  recordkeepers 
are  insurance  companies. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
recordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circumstances.  Estimated  total  annual 
recordkeeping  burden:  2,000  hours. 
Estimated  average  annual  burden  per 
respondent:  1  hr.  Estimated  number  of 
respondents  and/or  recordkeepers: 
2.000. 

Background 

This  document  sets  forth  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  848  of  the  Internal  Revenue 
Code,  relating  to  the  capitalization  of 
certain  policy  acquisition  expenses  of 
insurance  companies.  Section  848  was 
added  to  the  Code  by  section  11301(a)  of 
the  Revenue  Reconcihation  Act  of  1990. 
Public  Law  No.  101-508. 

Explanation  of  Provisions 

Section  848  provides  that  insurance 
companies  must  capitalize  "specified 
policy  acquisition  expenses."  In  lieu  of 
identifying  the  categories  of  expenses 
that  must  be  capitalized,  section  848 
requires  that  a  company  capitalize  as 
speciHed  policy  acquisition  expenses  an 
amount  of  otherwise  deductible 
expenses  equal  to  specified  percentages 
of  net  premiums  with  respect  to  certain 
types  of  insurance  contracts.  These 
capitalized  amounts  are  called 
"specified  policy  acquisition  expenses." 
The  maximum  amount  of  specified 
policy  acquisition  expenses  required  to 
be  capitalized  in  any  year  is  limited  to 
the  insurance  company's  "general 
deductions"  for  the  year. 

Under  section  848(c),  the  amount 
treated  as  specified  policy  acquisition 
expenses  depends  on  whether  the 
particular  insurance  contract  is 
classified  as  an  annuity  contract  a 
group  life  insurance  contiract  or  other 
"specified  insurance  contract."  Section 
848(e)(1)(A)  defines  the  terra  "specified 
insurance  contract"  as  any  "life 
insurance,  annuity,  or  noncancellable 
accident  and  health  insurance  contract 
(or  any  combination  thereof)."  Proposed 
9  1.848-1  contains  the  definitions  of 
these  basic  terms  that  are  used  for 
purposes  of  section  848. 

Definition  of  Group  life  Insurance 

To  be  treated  as  a  group  life  insurance 
contract  for  purposes  of  section  848.  a 
contract  must  cover  a  group  of 
individuals  that  satisfies  an  affiliation 


requirement  that  is,  the  contract  must 
cover  "a  group  of  individuals  defined  by 
reference  to  employment  relationship, 
membership  in  an  organization,  or      | 
similar  factor."  Section  848(e)(2)(A). 
Section  1.84d-l(h)(2)  of  the  proposed 
regulations  specifies  the  types  of  groups 
that  satisfy  the  affiliation  requirement: 
An  employee  group,  a  debtor  group,  a 
labor  union  group,  a  credit  union  group, 
or  an  association  group  satisfying       { 
certain  conditions.  Although  a  group  ' 
that  satisfies  the  affiliation  requirement 
of  the  proposed  regulations  generally 
would  be  treated  as  a  group  under  the 
Group  Life  Insurance  Definition  and   | 
Group  Life  Insurance  Standard 
Provisions  Model  Act  approved  by  the 
National  Association  of  Insurance       j 
Commissioners,  the  proposed  ■ 

regulations  do  not  incorporate  the 
Model  Act's  definition  of  groups.  Thus,  a 
group  that  might  be  treated  as  a 
discretionary  group  under  the  Model  Act 
would  not  necessarily  qualify  as  a  group 
under  the  proposed  regulations. 

A  further  requirement  applicable  to  a 
group  hfe  insurance  contract  is  that  the 
premiums  for  the  contract  must  be       . 
determined  on  a  group  basis.  Under     ' 
proposed  S  l.&48-l(h)(3)(ii],  all  members 
of  the  group  generally  must  be  eligible 
for  the  insurance  coverage  provided 
under  the  contract  without  regard  to 
evidence  of  insurability.  There  are  two 
exceptions  to  this  general  rule.  First  in 
the  case  of  a  contract  that  provides  only 
group  term  life  insurance. without  cash 
surrender  value,  coverage  may  be 
denied  or  limited  based  on  the  member's 
response  to  a  permissible  medical 
questionnaire  (but  not  on  any  other 
basis,  such  as  a  medical  examination). 
Secondly,  an  insurance  company  may 
deny  or  limit  coverage  to  any  member  of 
the  group  based  on  a  medical 
examination,  responses  to  a  medical 
questionnaire,  or  any  other  evidence  of 
insurability  provided  that  the  company 
obtained  this  evidence  from  the  member 
or  the  member's  doctor  prior  to  January 
1, 1993.  In  addition,  under  proposed 
S  1.848-l(h)(2)(iii),  the  only  permissible 
differences  in  premiums  charged  to 
members  are  those  that  reflect 
distinctions  based  on  the  member's 
actual  age  (in  years],  the  member's 
gender,  or  the  member's  smoking  habits. 
If  an  insurance  company's  underwriting 
of  the  contract  is  not  in  conformity  with 
the  above  requirements,  the  premiums 
on  the  contract  are  not  premiums  for  a 
group  life  insurance  contract  for 
purposes  of  section  848. 

Definition  of  Net  Premiums 

Section  848(dKl)  provides  that  with 
respect  to  each  category  of  specified 
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insurance  contracts,  net  premiums  equal 
the  excess,  if  any,  of  the  gross  amount  of 
premiums  and  other  consideration  for 
the  contracts,  over  the  sum  of  return 
premiums  and  premiums  incurred  for  the 
reinsurance  of  the  contracts. 

Proposed  S  1.848-2(b)  generally 
defines  the  term  "gross  amount  of 
premiums  and  other  consideration" 
broadly.  Thus,  under  §  1.84&-2(b)(4)  of 
the  proposed  regulations,  if  an  insurance 
or  annuity  contract  is  exchanged  for  a 
specified  insurance  contract  the 
insurance  company  must  include  the  fair 
market  value  of  the  contract  issued  in 
the  exchange  in  its  gross  amount  of 
premiums  and  other  consideration  for 
the  issuance  of  a  new  specified 
insurance  contract.  This  rule  applies 
whether  the  exchange  is  initiated  by  a 
policyholder  or  by  an  insurance 
company.  Under  the  proposed 
regulations,  however,  the  Commissioner 
may  waive  the  application  of  this 
requirement  if  the  exchange  results  from 
a  change  in  the  terms  of  a  contract 
approved  by  a  court  supervising  the 
rehabilitation  or  liquidation  of  an 
insolvent  insurance  company.  The 
waiver  may  be  subject  to  any  conditions 
that  the  Commissioner  may  prescribe. 

Proposed  $  1.848-2(b)(3)  states  that  an 
amount  deposited  with  an  insurance 
company  is  not  treated  as  a  premium 
until  it  is  applied  to,  or  irrevocably 
committed  to,  the  payment  of  premiums 
on  a  specified  insurance  contract 
Payments  made  to  an  insurance 
company  pursuant  to  a  retired  lives 
reserve  arrangement  are  treated  as 
irrevocably  committed  to  the  payment  of 
premiums. 

Proposed  S  l.B4»-2(b)(5)  states  that 
deferred  and  uncollected  premiums  are 
not  included  in  gross  premiums  and 
other  consideration.  'These  amounts  are 
excluded  because  these  items  and  the 
associated  expenses  have  not  accrued 
for  tax  purposes. 

Section  848(d)(3)  excludes  from  the 
gross  amount  of  premiums  and  other 
consideration  certain  policyholder 
dividends  and  similar  amounts  that 
under  section  S06(e).  are  treated  as  paid 
to  the  policyholder  and  returned  to  the 
insurance  company  as  a  premium.  In 
drafting  the  proposed  regulations, 
consideration  was  given  to  an  "inside 
the  company"  rule  under  which  all 
amounts  retained  by  the  insurance 
company  would  be  excluded  from  net 
premiums.  Based  on  the  legislative 
history,  it  was  determined  that  section 
848(d)(3)  was  Intended  to  apply  only  to 
amounts  in  an  insurance  contract  which 
are  used  to  purchase  related  benefits 
under  the  same  contract  Thus,  proposed 
9  1.84d-2(c)  excludes  from  the  gross 
amount  of  premiums  and  other 


consideration  amounts  that  are  applied 
to  increase  benefits  or  reduce  the 
premiums  otherwise  required  to  be  paid 
on  the  same  contract  that  generated  the 
policyholder  dividend,  In  addition, 
amounts  applied  as  a  result  of  the 
exercise  of  a  settlement  option  under  a 
contract  are  excluded  from  the  gross 
amount  of  premiums  and  other 
consideration. 

Reinsurance 

The  capitalization  rules  of  section  648 
apply  to  reinsurance  agreements.  Under 
section  848(d)(1),  the  ceding  company 
reduces  its  gross  amount  of  premiums 
and  other  consideration  by  the  amount 
that  it  incurs  as  premiums  for 
reinsurance.  Correspondingly,  the 
reinsurer  includes  the  reinsurance 
premiums  in  its  gross  amount  of 
premiums  and  other  consideration. 

Congress  evidenced  a  concern  that 
companies  would  engage  in  reinsurance 
transactions  to  avoid  the  impact  of 
section  848.  Section  848(d)(4)  contains 
two  anti-abuse  rules  that  apply  to 
reinsurance.  The  first  rule,  contained  in 
section  848(d)(4)(A),  prevents  the 
avoidance  of  the  capitalization 
requirement  when  a  United  States 
insurer  pays  premiums  to  a  reinsurer 
that  is  not  subject  to  United  States  tax 
on  its  reinsurance  income.  The  second 
anti-abuse  rule,  contained  in  section 
848(d)(4)(B).  authorizes  the  Treasury 
Department  to  prescribe  regulations  to 
ensure  that  "premiums  and  other 
consideration  with  respect  to 
reinsurance"  are  treated  consistently  by 
the  parties  for  purposes  of  applying  the 
provisions  of  section  848.  In  discussing 
this  grant  of  regulatory  authority,  the 
Conference  Conunittee  report  states 
"(t)he  conferees  intend  that  taxpayers 
who  are  parties  to  a  reinsurance 
agreement  treat  amounts  payable  under 
the  agreement  consistently  in 
determining  net  premiums  under  the 
amortization  provision.  *  *  *  The 
conferees  strongly  encourage  the 
Treasury  Department  to  provide  rules 
for  determining  such  consistent 
treatment  It  is  intended  that  such  rules 
state  what  amounts  are  to  be  taken  into 
account  as  premiums  and  other 
consideration  by  ceding  companies  and 
reinsurers  (including  under 
retrocessions),  rather  than  merely 
requiring  consistency."  H.R.  Conf.  Rep. 
101-964. 101st  Cong..  2d  Sess.  1068 
(emphasis  added). 

Accordingly,  the  proposed  regulations 
identify  the  amounts  that  are  to  be  taken 
into  account  In  determining  the  parties' 
premiums  and  other  consideration. 
Under  proposed  S  1.848-2(e).  all  items  of 
consideration  exchanged  by  a  ceding 
company  and  a  reinsurer  pursuant  to  a 


reinsurance  agreement  are  netted 
together.  The  net  negative  consideration 
determined  by  a  party  to  a  reinsurance 
agreement  reduces  its  net  premiums. 
The  net  positive  consideration 
determined  by  the  other  party  to  the 
reinsurance  agreement  increases  its  net 
premiums.  The  determination  of  net 
consideration  in  the  proposed 
regulations  ensures  consistency 
between  the  parties.  This  consistency 
extends  to  the  amount  and  timing,  as 
well  as  the  character  of  items.  Proposed 
S  1.84&-4(e)(4)  requires  both  parties  to 
take  an  item  into  account  for  the  first 
year  for  which  either  party  would 
ordinarily  take  it  into  account.  As  a 
result  the  parties  are  obligated  to  treat 
amounts  transferred  pursuant  to  a 
reinsurance  agreement  in  a  consistent 
fashion,  in  accordance  with  the 
expressed  intent  of  the  Conference 
Committee. 

The  proposed  regulations  also  address 
a  second  problem  that  may  arise  in 
reinsurance  transactions.  The 
capitalization  requirements  of  section 
848  could  be  avoided  if,  for  example,  a 
primary  insurer  reinsures  its  business 
with  a  reinsurer  whose  general 
deductions  are  disproportionately  smalL 
This  type  of  transaction  is  addressed  in 
proposed  1 1.648-2(f),  which  prevents 
the  use  of  a  reinsurance  agreement  to 
reduce  the  amount  to  be  capitalized  as 
specified  policy  acquisition  expenses.  If 
the  party  to  the  reinsurance  agreement 
that  has  net  positive  consideration  has 
general  deductions  in  an  amount  that 
limits  the  specified  policy  acquisition 
expenses  it  would  otherwise  be  required 
to  capitalize,  the  other  party  cannot 
reduce  its  net  premiums  by  the  full 
amount  of  the  net  negative 
consideration.  Under  proposed  S  1.848- 
2(f)(7),  however,  this  rule  will  not  apply 
if  both  parties  to  the  reinsurance 
agreement  elect  to  determine  the 
respective  amounts  that  they  must 
capitalize  without  regard  to  the  general 
deductions  limitation. 

This  provision  is  included  in  the 
proposed  regulations  to  ensure,  in 
accordance  with  section  848(d)(4)(B), 
that  premiums  and  other  consideration 
in  a  reinsurance  agreement  are 
capitalized  in  a  consistent  fashion  and 
to  provide  the  parties  to  a  reinsurance 
agreement  with  certainty  as  to  the  tax 
treatment  of  the  items.  "This  proposed 
regulation  is  also  issued  under  the 
authority  of  section  645(b),  which 
applies  to  reinsurance  agreements 
having  a  significant  tax  avoidance  effect 
on  any  party  to  the  agreement.  The 
legislative  history  to  section  848 
indicates  that  the  Internal  Revenue 
Service  should  exercise  its  regulatory 
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authority  under  both  section  848  and 
section  845(b)  "to  make  adjustments  that 
are  necessary  to  reflect  properly  the 
income  of  any  person  that  is  a  party  to  a 
reinsurance  agreement."  H.  Rep.  No. 
101-881. 101st  Cong..  2d  Sess.  304.  Given 
both  the  significant  potential  for 
avoidance  of  the  capitalization 
requirements  and  the  express  directive 
in  the  legislative  history  to  use  the 
authority  of  section  845(b),  the  exercise 
of  the  authority  granted  in  section  845(b) 
was  determined  to  be  warranted. 

Effective  Dates  and  Interim  Rules 

Proposed  9  1.84»-4  sets  forth  effective 
dates  for  the  foregoing  provisions. 
Except  as  otherwise  provided  in 
proposed  S  1-848-4,  the  regulations 
under  section  848  are  generally  elective 
for  taxable  years  beginning  after 
November  15, 1991.  Proposed  S  1.848- 
2(e],  which  speciFies  the  amounts 
included  in  premiums  and  other 
consideration  for  reinsurance,  applies  to 
all  amounts  arising  under  any 
reinsurance  agreement  for  taxable  years 
beginning  after  December  31, 1991. 
Proposed  S  1.848-3  provides  interim 
rules  for  the  treatment  of  amounts 
arising  under  a  reinsurance  agreement 
for  taxable  years  beginning  before 
January  1, 1992.  Proposed  S  1.848-2(f), 
which  provides  rules  to  ensure 
consistency  of  capitalization  for 
reinsurance  agreements,  applies  with 
respect  to  (1)  amounts  arising  under  a 
reinsurance  agreement  executed  on  or 
after  November  15, 1991  for  all  taxable 
years,  and  (2)  amounts  arising  under  any 
reinsurance  agreement  for  taxable  years 
beginning  after  December  31, 1991. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  are  not  major  niles 
as  deHned  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b]  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5]  and  the  Regiilatory  Flexibility 
Act  (5  U.S.C.  chapter  6]  do  not  apply  to 
these  regulations  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  the  adoption  of  these  proposed 
regulations  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 


Revenue  Service.  A  hearing  with  respect 
to  these  proposed  regulations  will  be 
held  on  Thursday,  January  31, 1992. 
beginning  at  10  a.m.  Written  comments 
and  requests  to  speak  (with  outlines  of 
oral  comments)  must  be  received  by 
January  17, 1992.  See  notice  of  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Comments  are  speciHcally  requested 
on:  (1)  Whether  the  categories  of  groups 
recognized  for  purposes  of  the  group  life 
insurance  definition  should  be  expanded 
to  include  discretionary  groups;  (2) 
whether,  and  in  what  circumstances,  the 
proposed  treatment  of  exchanges  of 
insurance  contracts  (initiated  by  either  a 
policyholder  or  the  company)  would 
require  that  the  insurance  company  to 
capitalize  excessive  amounts;  (3) 
whether,  and  in  what  circumstances,  a 
duplication  or  omission  of  net  premiums 
may  result  under  the  proposed  treatment 
of  premiums  and  other  consideration  for 
reinsurance;  (4)  whether  special  rules 
should  be  provided  to  ensure 
consistency  of  treatment  of  reinsurance 
premiums  in  cases  in  which  the  ceding 
company  and  the  reinsurer  have 
different  taxable  years;  (5)  how  changes 
to  the  proposed  regulations  could  ease 
the  burden  of  complying  with  the 
regulations  without  creating  undue  tax 
avoidance  opportunities;  and  (6)  how 
section  848  should  apply  to  reinsurance 
agreements  undertaken  incident  to 
different  non-recognition  transactions. 

AH  comments  will  be  available  for 
public  inspection  and  copying  in  their 
entirety. 

Drafting  Information 

Tlie  principal  author  of  these 
proposed  regulations  is  Gary  Geisler, 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  Personnel  from  other 
offices  of  the  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations,  in  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.801-1  through  1.860-5 

Income  taxes,  Insurance  companies, 
Reporting  and  recordkeeping. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  title  26,  part  1,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows; 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citations; 

Authority:  Sec.  7805,  68A  Stat.  917;  28 
U.S.C.7805*  *  * 


Section  1.848-2  also  issued  under  26 
U.S.C  845(b)  and  26  U.S.C.  848(d)(4)(B). 

Section  1.848-3  also  issued  under  26 
U.S.C.  848(d)(4)(B). 

Par.  2.  New  SS  1.84»-a  1.846-1, 1.848-2. 
1.848-3,  and  1.848-4  are  added  as  set  forth 
below. 

Section  1.848-0    Outtln*  of  r*gulatlon« 
under  section  848. 

This  section  lists  the  paragraphs  in 
{$  1.848-1  through  1.848-4. 

Section  1J48-1    Definitions  and  special 
provisions. 

(a)  Scope. 

(b)  Specified  insurance  contract. 

(1)  In  general. 

(2)  Exceptions. 

(c)  Life  insurance  contract  J 

(d)  Annuity  contract. 

(e)  Noncancellable  accident  and  health 
insurance  contract. 

(f)  Guaranteed  renewable  accident  and 
health  insurance  contract. 

(g)  Combination  contract. 

(h)  Group  life  insurance  contract 

(1)  In  general. 

(2)  Group  affiliation  requirement 
(i)  In  general. 

(ii)  Employee  group. 

(iii)  Debtor  group. 

(iv)  Labor  union  group. 

(v)  Association  group. 

(vi)  Credit  union  group. 

(vii)  Multiple  group. 

(viii)  Class  or  classes  of  a  group 
determined  without  regard  to  individual 
health  characteristics. 

(3)  Premiums  determined  on  a  group  l>asis. 
(i)  In  general. 

(ii)  Eligibility  requirement. 

(A)  In  general. 

(B)  Exception  for  group  term  life  insurance 
without  cash  surrender  value. 

(C)  Exception  for  evidence  of  insurability 
obtained  before  January  1, 1993. 

(iii)  Identical  premium  requirement 

(A)  In  general. 

(B)  Flexible  premium  contracts, 
(iv)  Disqualification  of  group. 

(4)  Supplemental  life  insurance  coverage. 

(5)  Special  rules  relating  to  the  payment  of 
proceeds. 

(i)  Contracts  issued  to  a  welfare  benefit 
fund, 
(ii)  Credit  life  insurance  contracts, 
(i)  General  deductions. 

Section  1 J48-2    Determination  of  net 
premiums. 

(a)  Net  premiums. 

(b)  Gross  amount  of  premiums  and  other 
consideration.  ^. 

(1)  General  rule. 

(2)  Items  included. 

(3)  Treatment  of  premium  deposits, 
(i)  In  general 

(ii)  Amounts  irrevocably  committed  to  the 
payment  of  premiums, 
(iii)  Retired  hves  reserves. 

(4)  Exchanges  of  contracts 
(i)  In  general. 
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(il)  Waiver  for  companies  in  rehabilitation 
proceedings. 
(5]  Deferred  and  uncollected  premiums. 

(c)  Amounts  excluded  from  the  gross 
amount  of  premiums  and  other  consideration. 

(1)  In  general. 

(2)  Dividend  accumulations. 

(d)  Return  premiums. 

(e)  Net  consideration  for  a  reinsurance 
agreement 

(1)  In  general. 

(2)  Net  consideration  determined  by  a 
ceding  company. 

(3)  Net  consideration  determined  by  the 
reinsurer. 

(4)  Timing  consistency  required. 

(5)  Modified  coinsurance  and  funds- 
withheld  reinsurance  agreements. 

(i)  In  general, 
(ii)  Ebiampies. 

(e)  Treatment  of  retrocessions. 

(7)  Mixed  reinsurance  agreements. 

(8)  Waiver  for  companies  in  rehabilitation 
proceedings. 

(f)  Reduction  to  ensure  consistency  of 
capitalization  for  reinsurance  agreements. 

(1)  In  general. 

(2)  Amount  of  reduction. 

(3)  Capitalixatian  shortfall. 

(4)  Required  capitalization  amount 
(i)  In  general 

(ii)  Presumptions  with  respect  to  net 
negative  consideration. 

(5)  General  deductions  allocable  to 
reinsurance  agreements. 

(e)  Allocation  of  capitalization  shortfall 
among  reinsurance  agreements. 

(7)  Election  to  capitalize  specified  policy 
acquisition  expenses  without  regard  to 
general  deductions  limitation. 

(i)  In  general. 

(ii)  Manner  of  maldng  election. 

(iii)  Election  statement 

(iv)  Effect  of  election. 

(g)  No  reduction  of  a  party's  net  premiums 
perrnitted  If  the  other  party  to  the  reinsurance 
agreement  is  neither  an  insurance  company 
subject  to  tax  on  its  underwriting  income  nor 
a  controlled  foreign  corporation. 

(1)  In  general 

(2)  Effect  of  a  closing  agreement. 

fh)  Ceding  commissions  with  respect  to 
reinsurance  of  contracts  other  than  specified 
insurance  contracts.  i  j 

(i)  Examples.  ' 

Section  1.848-3    Interim  rules  for  certain 
reinsurance  agreements. 

(a)  Scope.  j 

(b)  Interim  rules. 

(c)  Adjustments  and  special  rules. 

(1)  Assumption  reinsurance. 

(2)  Reimbursable  dividends. 

(3)  Ceding  commissions, 
(i)  In  general 
(ii)  Amount  of  ceding  commission. 

(4)  Termination  payments. 

(5)  Modified  coinsurance  agreements. 

(d)  Examples. 

Section  1.848-4    Effective  dates. 

(a)  In  general. 

(b)  Special  rules  for  reinsurance 
agreements. 

(1)  Adjustment  to  ensure  consistency. 

(2)  Interim  rules. 


(3)  Net  consideration  rules. 

Section  1A48-1    DeflnNions  and  special 
provisions. 

(a)  Scope.  The  definitions  and  special 
provisions  in  this  section  apply  solely 
for  purposes  of  determining  specified 
policy  acquisition  expenses  under 
section  848  of  the  Internal  Revenue 
Code,  this  section,  and  |§  1.848-2 
through  1.848-4. 

(b)  Specified  insurance  contract — (1) 
In  general  A  specified  insurance 
contract  is  any  life  insurance  contract 
annuity  contract,  noncancellable  or 
guaranteed  renewable  accident  and 
health  insurance  contract,  or 
combination  contract 

(2)  Exceptions.  A  specified  insurance 
contract  does  not  include  any  pension 
plan  contract  (as  defined  in  section 
818(a)),  flight  insurance  or  similar 
contract  or  qualified  foreign  contract 
(as  defmed  in  section  807(e)(4)).  A 
reinsurance  agreement  that  reinsures  a 
qualified  foreign  contract  is  not  treated 
as  a  qualified  foreign  contract. 

(c)  Life  insurance  contract.  A  life 
insurance  contract  is  any  contract — 

(1)  Issued  after  December  31, 1984. 
that  qualifies  as  a  life  insurance  contract 
under  section  7702(a)  (including  an 
endowment  contract  as  defmed  in 
7702(h)).  or 

(2)  Issued  prior  to  January  1, 1965,  if 
the  premiums  on  the  contract  are 
reported  as  life  insurance  premiums  on 
the  insurance  company's  annual 
statement  (or  would  be  reported  as  life 
insurance  premiums  if  the  company 
were  required  to  file  the  annual 
statement  for  life  and  accident  and 
health  companies). 

(d)  Annuity  contract.  An  annuity 
contract  is  any  contract  (other  than  a 
life-insurance  contract  as  defined  in 
paragraph  (c)  of  this  section)  if  amounts 
received  under  the  contract  are  subject 
to  the  rules  in  section  72(b]  or  section 
72(e)  (determined  without  regard  to 
section  72(u)).  The  term  annuity  contract 
also  includes  a  contract  that  is  a 
qualiHed  funding  asset  under  section 
130(d). 

(e)  Noncancellable  accident  and 
health  insurance  contract.  The  term 
"noncancellable  accident  and  health 
insurance  contract"  has  the  same 
meaning  for  purposes  of  section  848  as 
the  term  has  for  purposes  of  section 
816(b). 

(f)  Guaranteed  renewable  accident 
and  health  insurance  contract  The  term 
"guaranteed  renewable  accident  and 
health  insurance  contract"  has  the  same 
meaning  for  purposes  of  section  848  as 
the  term  has  for  purposes  of  section 
816(e). 

(g)  Combination  contract  A 
combination  contract  is  a  contract  under 


which  an  insurance  company  provides, 
whether  by  rider  or  otherwise,  two  or 
more  types  of  coverage  (for  example.  life 
insurance,  accident  and  health,  or 
annuity  coverage),  if  a  contract  that 
separately  provided  one  of  the  types  of 
coverage  would  be  a  life  insurance 
contract  an  annuity  contract,  or  a 
noncancellable  or  guaranteed  renewable 
accident  and  health  insurance  contract. 
A  contract  described  in  the  preceding 
sentence  is  a  combination  contract 
notwithstanding  that — 

(1)  The  insurance  company  offers 
similar  coverage  to  policyholders  under 
separate  contracts,  or 

(2)  Any  coverage  under  the  contract 
may  be  discontinued  independently. 

The  entire  premium  on  a  combination 
contract  is  treated  as  a  premium  on  a 
specified  insurance  contract  Except  for 
a  contract  combining  group  life 
insurance  coverage  with  an  annuity,  the 
entire  premium  is  subject  to  the  highest 
capitalization  percentage  applicable  to 
any  of  the  coverages  provided.  In  the 
case  of  a  contract  combining  group  life 
insurance  coverage  with  an  annuity,  the 
entire  premium  is  treated  as  a  premium 
on  a  contract  described  in  section 
848(c)(1)(C). 

(h)  Croup  life  insurance  contract — '1) 
In  general.  A  life  insurance  contract  (as 
defined  in  paragraph  (c)  of  this  section) 
is  a  group  life  insurance  contract  if^ 

(i)  The  contract  is  a  group  life 
insurance  contract  under  applicable 
law; 

(ii)  The  coverage  is  provided  under  a 
master  contract  issued  to  the  group 
policyholder 

(iii)  The  premiums  on  the  contract  are 
reported  as  group  life  insurance 
premiums  on  the  insurance  company's 
annual  statement  (or  would  be  reported 
as  group  life  insurance  premiums  if  the 
company  were  required  to  file  the 
annual  statement  for  life  and  accident 
and  health  companies); 

(iv)  The  group  affiliation  requirement 
of  paragraph  (h)(2)  of  this  section  is 
satisfied; 

(v)  The  premiums  on  the  contract  are 
determined  on  a  group  basis  within  the 
meaning  of  paragraph  (h)(3)  of  this 
section:  and 

(vi)  The  proceeds  of  the  contract  are 
not  payable  to  or  for  the  benefit  of  the 
insured's  employer,  an  organization  or 
association  to  which  the  insured 
belongs,  or  other  similar  person.  (See 
paragraph  (h)(5)  of  this  section  for 
special  rules  that  apply  in  determining  if 
this  requirement  is  satisfied.) 

(2)  Group  affiliation  requirement — (i) 
In  general.  A  contract  satisfies  the  group 
affiliation  requirement  of  section 
848(e)(2)(A)  and  this  paragraph  (h)(2) 
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only  if  all  of  the  individuals  eligible  for 
coverage  under  the  contract  constitute  a 
group  described  in  paragraphs  (h)(2)  (ii) 
through  (vii)  of  this  section. 

(ii)  Employee  group.  An  employee 
group  consists  of  all  of  the  employees,  or 
any  class  or  classes  thereof  within  the 
meaning  of  paragraph  (h)(2)(viii)  of  this 
section,  of  an  employer.  For  this 
purpose,  the  term  employee  includes — 

(A)  A  retired  or  former  employee; 

(B)  The  sole  proprietor,  if  the 
employer  is  a  sole  proprietorship; 

(C)  A  partner  of  the  partnership,  if  the 
employer  is  a  partnership: 

(D)  A  director  of  the  corporation,  if 
the  employer  is  a  corporation;  and 

(E)  An  elected  or  appointed  o^icial  of 
the  public  body,  if  the  employer  is  a 
public  body. 

(iii)  Debtor  group.  A  debtor  group 
consists  of  all  of  the  debtors,  or  any 
class  or  classes  thereof  within  the 
meaning  of  paragraph  (h)(2](viii)  of  this 
section,  of  a  creditor.  For  this  purpose, 
the  term  "debtor"  includes  a  borrower 
of  money  or  purchaser  or  lessee  of 
goods,  services,  or  property  for  which 
payment  is  arranged  through  a  credit 
transaction. 

(iv)  Labor  union  group.  A  labor  union 
group  consists  of  all  of  the  members,  or 
any  class  or  classes  thereof  within  the 
meaning  of  paragraph  (h)(2)(viii)  of  this 
section,  of  a  labor  union  or  similar 
employee  organization. 

(v)  Association  group.  An  association 
group  consists  of  all  of  the  members,  or 
any  class  or  classes  thereof  within  the 
meaning  of  paragraph  (h)(2](viii)  of  this 
section,  of  an  association  that,  at  the 
time  the  master  contract  is  issued — 

(A)  Is  organized  and  maintained  for 
purposes  other  than  obtaining  insurance; 

(B)  Has  been  in  active  existence  for  at 
least  two  years;  and 

(C)  Has  at  least  100  members. 

(vi)  Credit  union  group.  A  credit  union 
group  consists  of  all  of  the  members,  or 
any  class  or  classes  thereof  within  the 
meaning  of  paragraph  (h)(2)(viii)  of  this 
section,  of  a  credit  union. 

(vii)  Multiple  group.  A  multiple  group 
consists  of  two  or  more  groups  from  any 
single  category  described  in  paragraphs 
(h)(2)  (ii)  through  (vi)  of  this  section.  A 
multiple  group  may  not  include  two  or 
more  groups  from  different  categories 
described  in  paragraphs  (h)(2)  (ii) 
through  (vi)  of  this  section. 

(viii)  Class  or  classes  of  a  group 
determined  without  regard  to  individual 
health  characteristics.  A  class  or 
classes  of  a  group  described  in 
paragraphs  (h)(2)  (ii)  through  (vii)  of  this 
section  may  be  determined  using  any 
reasonable  characteristics  (for  example, 
occupation  or  location)  other  than 
individual  health  characteristics. 


(3)  Premiums  determined  on  a  group 
basis — (i)  In  general.  Premiums  on  a 
contract  are  determined  on  a  group 
basis  for  purposes  of  section  B48(e)(2)(B} 
and  this  paragraph  (h)  only  if — 

(A)  The  eligibility  requirement  of 
paragraph  (h)(3)(ii)  of  this  section  is 
satisfied,  and 

(B)  The  identical  premium 
requirement  of  paragraph  (h)(3)(iii)  of 
this  section  is  satisfied. 

(ii)  Eligibility  requirement — (A)  In 
general.  The  eligibility  requirement  is 
satisfied  if  the  insurance  company  may 
not  deny  or  limit  coverage  to  any 
member  of  the  group  (as  defined  in 
paragraph  (h)(2)  of  this  section). 

(B)  Exception  for  group  term  life 
insurance  without  cash  surrender  value. 
In  the  case  of  a  group  term  life  insurance 
contract  without  cash  surrender  value, 
the  insurance  company  may  deny  or 
limit  coverage  to  any  member  of  the 
group  (as  defined  in  paragraph  (h)(2)  of 
this  section)  on  the  basis  of  the 
member's  responses  to  questions 
relating  to  the  medical  history  of  the 
member  and  the  member's  family.  The 
member  must  be  able  to  answer  the 
questions  without  the  assistance  of  a 
physician,  nurse,  or  any  other  person 
with  medical  knowledge  or  training. 

(C)  Exception  for  evidence  of 
insurability  obtained  before  January  1, 
1993.  Any  denial  or  limitation  of 
coverage  is  disregarded  for  purposes  of 
this  paragraph  (h)(3]  if  the  denial  or 
limitation  is  based  on  a  medical 

e  amination.  responses  to  a  medical 
questionnaire,  or  any  other  evidence  of 
insurability  obtained  from  the  member 
or  the  member's  doctor  by  the  insurance 
company  prior  to  January  1, 1993. 

(iii)  Identical  premium  requirement — 
(A)  In  general.  'The  identical  premium 
requirement  is  satisfied  if  all  members 
covered  by  the  contract  are  charged  the 
same  premium  or  are  charged  premiums 
that  differ  only  because  of  the  gender, 
smoking  habits,  or  actual  age  of  the 
member.  Determinations  of  age  must  be 
made  uniformly  by  reference  to  the 
member's  last  birthday,  next  birthday, 
or  nearest  birthday. 

(B)  Flexible  premium  contracts.  In  the 
case  of  a  contract  which  provides  for  the 
payment  of  one  or  more  premiums 
which  are  not  fixed  by  the  insurer  as  to 
both  timing  and  amount,  the  identical 
premium  requirement  is  satisfied  if  the 
periodic  mortality  and  expense  charges 
imposed  by  the  insurance  company  in 
determining  the  policy  account  value  for 
each  member  insured  by  the  contract 
differ  only  to  reflect  the  gender,  smoking 
habits,  or  actual  age  of  the  member. 

(iv)  Disqualification  of  group.  If 
paragraphs  (h)(3)(i)  (A)  and  (B)  of  this 
section  are  not  satisfied,  the  premiums 


for  the  entire  group  are  not  treated  as 
group  life  insurance  premiums. 

(4)  Supplemental  life  insurance 
coverage.  If  a  group  life  insurance 
contract  provides  supplemental  life 
insurance  coverage  (for  members  of  the 
group,  their  spouses,  or  their  dependent 
children),  the  primary  coverage  and  the 
supplemental  coverage  are  treated  as 
provided  under  two  separate  contracts. 
Each  of  these  two  contracts  is 
considered  separately  in  determining 
whether  the  eligibility  requirement  of 
paragraph  (h](3](ii)  of  this  section  and 
the  identical  premium  requirement  of 
paragraph  (h)(3)(iii)  of  this  section  are 
satisfied.  In  determining  whether  the 
group  affiliation  requirement  of 
paragraph  (h)(2)  of  this  section  is 
satisfied  for  the  supplemental  coverage, 
a  member's  spouse  and  dependent 
children  are  treated  as  members  of  the 
group  if  they  are  eligible  for  coverage. 

(5)  Special  rules  relating  to  the 
payment  of  proceeds.  The  following 
rules  apply  in  determining  whether,  for 
purposes  of  paragraph  (h)(l)(vi)  of  this 
section,  the  proceeds  of  a  contract  are 
payable  to  or  for  the  benefit  of  the 
insured's  employer,  an  organization  or 
association  to  which  the  insured 
belongs,  or  other  similar  person. 

(i)  Contracts  issued  to  a  welfare 
benefit  fund.  If  a  contract  issued  to  a 
welfare  benefit  fund  (as  deHned  in 
section  419)  provides  for  payment  of 
proceeds  to  the  welfare  benefit  fund,  the 
proceeds  of  the  contract  are  not 
considered  payable  to  or  for  the  benefit 
of  the  insured's  employer,  an 
organization  or  association  to  which  the 
insured  belongs,  or  other  similar  person, 
provided  the  proceeds  are  paid  as  death 
benefits  to  the  employee  whose  life  was 
insured  or  the  employee's  beneficiary. 

(ii)  Credit  life  insurance  contracts.  If  a 
credit  life  insurance  contract  provides 
for  payment  of  proceeds  to  the  insured's 
creditor,  the  proceeds  of  the  contract  are 
not  treated  as  payable  to  or  for  the 
benefit  of  the  insured's  employer,  an 
organization  or  association  to  which  the 
insured  belongs,  or  other  similar  person, 
provided  the  proceeds  are  applied 
against  outstanding  indebtedness  of  the 
insured. 

(i)  General  deductions.  The  term 
"general  deductions"  is  defined  in 
section  848(c)(2).  The  amount  of  a 
company's  general  deductions  is 
determined  without  regard  to  the  rules 
of  S  1.848-2(e)  which  apply  only  for 
purposes  of  determining  net 
consideration  for  reinsurance 
agreements. 


I 
Federal  Register  /  Vol.  56.  No.  221  /  Friday.  November  15.  1991  /  Proposed  Rules 


5B0D8 


§  1.84S-2    Detennlnation  of  iMt  prwnlmn*. 

(a)  Net  premiums.  An  insurance 
company  must  use  the  accrual  method 
of  accounting  (as  prescribed  by  section 
811  (a)(1))  to  determine  the  net 
premiums  with  respect  to  each  category 
of  specified  insurance  contract?.  With 
respect  to  any  category  of  contracts,  net 
premiums  means — 

(1)  The  gross  amount  of  premiums  and 
other  consideration  (see  paragraph  (b) 
of  this  section),  reduced  by — 

(2)  The  sum  of— 

(i)  The  return  premiums  (see 
paragraph  (d)  of  this  section),  and 

(ii)  The  net  negative  consideration  for 
any  reinsurance  agreements  (see 
paragraphs  (e),  (f).  and  (g)  of  this 
section). 

(b)  Cross  amount  of  premiums  and 
other  consideration— [1]  General  rule. 
The  term  gross  amount  of  premiums  and 
other  consideration  means  the  sum  of — 

(i)  All  premiums  and  other 
consideration  (other  than  amounts  on 
reinsurance  agreements),  and 

(ii)  The  net  positive  consideration  for 
any  reinsurance  agreements  (see 
paragraph  (e)  of  this  section). 

(2)  Items  included.  The  gross  amount 
of  premiums  and  other  consideration 
includes — 

(i)  Advance  premiums; 

(ii)  Amounts  in  a  premium  deposit 
fund  or  similar  account,  to  the  extent 
provided  in  paragraph  (b)(3)  of  this 
section: 

(iii)  Fees:  | 

(iv)  Assessments; 

(v)  Amounts  that  the  insurance 
company  charges  itself  representing 
premiums  with  respect  to  benefits  for  its 
employees  (including  full-time  life 
insurance  salesmen  treated  as 
employees  under  section  7701(a)(20)); 
and 

(vi)  Amounts  accrued  on  a  life 
insurance  contract  with  respect  to  any 
qualified  additional  benefit  (as  defined 
in  section  7702(0(5)). 

(3)  Treatment  of  premium  deposits — 
(i)  In  general.  An  amount  in  a  premium 
deposit  fund  or  similar  account  is  taken 
into  account  in  determining  the  gross 
amount  of  premiums  and  other 
consideration  at  the  earlier  of  the  time 
that  the  amount  is  applied  to,  or 
irrevocably  committed  to,  the  payment 
of  a  premium  on  a  specified  insurance 
contract.  If  an  amount  is  irrevocably 
committed  to  the  payment  of  a  premium 
on  a  specified  insurance  contract,  then 
neither  that  amount  nor  any  earnings 
allocable  to  that  amount  are  included  in 
the  gross  amount  of  premiums  and  other 
consideration  when  applied  to  the 
payment  of  a  premium  on  the  same 
contract. 


(ii)  Amounts  irrevocably  committed  to 
the  payment  of  premiums.  Except  as 
provided  in  paragraph  (b)(3)(iii)  of  this 
section,  an  amount  in  a  premium  deposit 
fund  or  similar  account  is  irrevocably 
committed  to  the  payment  of  premiums 
on  a  contract  only  if  neither  the  amount 
nor  any  earnings  allocable  to  that 
amount  may  be — 

(A)  Returned  to  the  policyholder  or 
any  other  person  (other  than  on 
surrender  of  the  contract),  or 

(B)  Used  by  the  policyholder  to  fund 
another  contract. 

(iii)  Retired  lives  reserves.  Premiums 
received  by  an  insurance  company 
under  a  retired  lives  reserve 
arrangement  are  treated  as  irrevocably 
committed  to  the  payment  of  premiums 
on  a  specified  insurance  contract 

(4)  Exchanges  of  contracts — (i)  In 
general.  If  any  contract  is  exchanged 
(within  the  meaning  of  section  1001)  for 
a  specified  insurance  contract,  the 
insurance  company  that  issues  the 
specified  insurance  contract  must 
include  the  fair  market  value  of  the 
contract  issued  in  the  gross  amount  of 
premiums  and  other  consideration, 

(ii)  Waiver  for  companies  in 
rehabilitation  proceedings.  The 
Commissioner  may  waive  the 
application  of  paragraph  (b)(4)(i)  of  this 
section,  subject  to  any  terms  and 
conditions  that  the  Commissioner  deems 
appropriate,  if  an  exchange  results  from 
a  change  in  the  terms  of  a  contract 
approved  by  a  court  supervising  the 
rehabilitation  or  liquidation  of  an 
insolvent  insurance  company. 

(5)  Deferred  and  uncollected 
premiums.  The  gross  amount  of 
premiums  and  other  consideration  does 
not  include  deferred  and  uncollected 
premiums. 

(c)  Amounts  excluded  from  the  gross 
amount  of  premiums  and  other 
consideration — (1)  In  general.  The 
following  items  are  excluded  from  the 
gross  amount  of  premiums  and  other 
consideration — 

(i)  Items  treated  by  section  808(e)  as 
policyholder  dividends  which  are  paid 
to  the  policyholder  and  immediately 
returned  to  the  insurance  company  as  a 
premium  on  the  same  contract  that 
generated  the  dividend,  including — 

(A)  A  policyholder  dividend  applied 
to  pay  a  premium  on  the  contract  that 
generated  the  dividend; 

(B)  Excess  interest  accumulated 
within  the  contract; 

(C)  A  policyholder  dividend  applied  to 
purchase  a  paid-up  addition  on  the 
contract  that  generated  the  dividend; 

(D)  A  policyholder  dividend  applied  to 
reduce  premiums  otherwise  payable  on 
the  contract  that  generated  the  dividend; 


(E)  An  experience-rated  refund 
applied  to  pay  a  premium  on  the  group 
contract  that  generated  the  refund;  and 

(F)  An  experience-rated  refund 
applied  to  a  premium  stabilization 
reserve  held  with  respect  to  the  group 
contract  that  generated  the  refund; 

(ii)  Premiums  waived  as  a  result  of  a 
policyholder  becoming  disabled; 

(iii)  Premiums  considered  to  be  paid 
on  a  contract  as  the  result  of  the 
surrender  of  a  paid-up  addition 
previously  issued  with  respect  to  the 
same  contract:  and 

(iv)  Amounts  considered  to  be 
premiums  upon  an  election  by  a 
policyholder  or  by  a  beneficiary  of  the 
contract  to  receive  death  benefits  other 
than  in  a  lump  sum. 

(2)  Dividend  accumulations.  Amounts 
applied  from  a  dividend  accumulation 
account  to  pay  premiums  on  a  specified 
insurance  contract  are  not  amounts 
treated  as  paid  to,  and  immediately 
returned  by  the  policyholder,  for 
purposes  of  paragraph  (c)(1)  of  this 
section. 

(d)  Return  premiums.  For  purposes  of 
section  848  (d)(1)(B)  of  the  Internal 
Revenue  Code  and  this  section,  the  term 
return  premiums  means  amounts  (other 
than  policyholder  dividends  or  claims 
and  benefit  payments)  returned  or 
credited  to  the  policyholder.  Return 
premiums  do  not  indude  amounts 
returned  to  another  insurance  company 
under  a  reinsurance  agreement.  For  the 
treatment  of  these  amounts,  see 
paragraph  (e)  of  this  section. 

(e)  Net  consideration  for  a 
reinsurance  agreement— (1)  In  general. 
For  purposes  of  section  848,  the  ceding 
company  and  the  reinsurer  must  treat 
amounts  arising  from  the  reinsurance  of 
a  specified  insurance  contract 
consistently  in  determining  their  net 
premiums.  See  paragraphs  (f)  and  (g)  of 
this  section  for  restrictions  on  the 
amount  of  the  net  negative 
consideration  for  reinsurance  that  may 
be  taken  into  account. 

(2)  Net  consideration  determined  by  a 
ceding  company.  The  net  consideration 
determined  by  a  ceding  company  for  a 
reinsurance  agreement  equals — 

(i)  The  gross  amoimt  incurred  by  the 
reinsurer  with  respect  to  the  reinsurance 
agreement,  including  any  ceding 
commissions,  annual  allowances, 
reimbursements  of  claims  and  benefits, 
reimbursements  for  policy  loans  on  the 
underlying  reinsured  contracts,  modified 
coinsurance  reserve  adjustments  under 
paragraph  (e)(5]  of  this  section, 
experience-rated  adjustments,  and 
termination  payments,  less 

(ii)  The  gross  amount  of  premiums  and 
other  consideration  incurred  by  the 
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ceding  company  with  respect  to  the 
reinsurance  agreement. 
If  the  net  consideration  is  less  than  zero, 
the  ceding  company  has  net  negative 
consideration  for  the  reinsurance 
agreement.  If  the  net  consideration  is 
greater  than  zero,  the  ceding  company 
has  net  positive  consideration  for  the 
reinsurance  agreement. 

(3)  Net  consideration  determined  by 
the  reinsurer.  The  net  consideration 
determined  by  a  reinsurer  for  a 
reinsurance  agreement  equals — 

(i)  The  amount  described  in  paragraph 
(e)(2](ii)  of  this  section,  less 

(ii)  The  amount  described  in 
paragraph  (e)(2](i]  of  this  section. 
If  the  net  consideration  is  less  than  zero, 
the  reinsurer  has  net  negative 
consideration  for  the  reinsurance 
agreement.  If  the  net  consideration  is 
greater  than  zero,  the  reinsurer  has  net 
positive  consideration  for  the 
reinsurance  agreement. 

(4)  Timing  consistency  required.  For 
purposes  of  determining  the  net 
consideration  of  a  party  for  a 
reinsurance  agreement,  an  income  or 
expense  item  is  taken  into  account  for 
the  first  taxable  year  for  which  the  item 
is  required  to  be  taken  into  account  by 
either  party.  Thus,  the  ceding  company 
and  the  reinsurer  must  take  the  item  into 
account  for  the  same  taxable  year  (or 
for  the  same  period  if  the  parties  have 
different  taxable  years). 

(5)  Modified  coinsurance  and  funds- 
withheld  reinsurance  agreements — (i)  In 
general.  In  the  case  of  a  modified 
coinsurance  or  funds- withheld 
reinsurance  agreement,  the  amount  of 
any  reserve  transferred  (or  loan  made 
by  the  reinsurer  to  the  ceding  company] 
on  either  the  inception  date  or  the 
termination  date  of  the  agreement  is  not 
taken  into  account  in  determining  the 
net  consideration  for  the  taxable  year. 
However,  the  amount  of  any  intervening 
reserve  adjustment  (or  similar 
adjustment  to  a  loan  made  by  the 
reinsurer  to  the  ceding  company]  is 
taken  into  account  in  determining  net 
consideration.  The  amount  of  any 
investment  income  credited  to  the 
reinsurer  reduces  the  amount  incurred 
by  the  reinsurer. 

(ii)  Examples.  The  principles  of  this 
paragraph  (e)(5)  are  illustrated  by  the 
following  examples. 

Example  1.  (i)  On  January  1, 1993,  an 
insurance  company  (Ll)  enters  into  a 
modified  coinsurance  agreement  with  another 
insurance  company  (L2],  covering  a  block  of 
individual  life  insurance  contracts.  Under  the 
agreement,  L2  is  credited  with  all  of  the 
premiums  received  on  the  reinsured 
contracts,  but  must  indemnify  Ll  for  all 
claims  and  expenses  incurred  with  respect  to 
the  contracts.  The  agreement  further  provides 


that  each  year  ■  reserve  adjustment  between 
Ll  and  L2  Is  made.  This  reserve  adjustment  is 
equal  to  the  change  in  the  statutory  reserves 
for  the  reinsured  contracts  during  the 
calendar  year,  adjusted  by  an  interest 
payment  to  L2.  For  calendar  year  1993.  the 
premiums  and  the  modified  coinsurance 
reserve  adjustment  are  as  follows: 
Premiums — SIOO.OIX) 
Statutory  reserves  on  December  31, 1992 — 

$356,000 
Statutory  reserves  on  December  31, 1993 — 

$431,000 
Interest  credited  to  L2  for  the  year— S28,460 

Modified  coinsurance  reserve  adjustment: 
(i)  Reserve  (end  of  year) — $431,000 
(ii)  Reserve  (beginning  of  year] — $356,000 
(iii)  Interest— 526,480 
(iv)  Reserve  adjustment  ((i)-(ii]— (iii))=$46 

,520 
Net  amount  payable  to  L2- $53,480  ($100,000 
premiums— $46,520  reserve  adjustment) 

(ii)  Under  paragraph  (e)(5](i]  of  this  section, 
the  reserve  on  the  reinsured  contracts  on  the 
inception  date  of  the  reinsurance  agreement 
($356,000)  is  not  taken  into  account  in 
determining  the  net  consideration  for  the 
reinsurance  agreement.  However,  the  amount 
of  the  intervening  reserve  adjustment  is  taken 
into  account.  Under  paragraph  (e)(2)  of  this 
section.  Li's  net  negative  consideration  is 
($53,480)  ($100,000  premiums -$46,520).  The 
net  positive  consideration  for  L2  is  $53,480. 
Pursuant  to  paragraph  (a)(1)  of  this  section, 
L2  includes  $53,480  in  its  gross  amount  of 
premiums  and  other  consideration  for  the 
taxable  year. 

Example  2.  (i)  On  January  1, 1993,  an 
insurance  company  (Ll)  enters  into  a 
coinsurance  agreement  with  another 
insurance  company  (L2).  covering  a  block  of 
individual  life  insurance  contracts.  Under  the 
agreement.  L2  is  credited  with  all  of  the 
premiums  received  on  the  reinsured 
contracts,  but  must  indemnify  Ll  for  all 
claims  and  expenses  incurred  with  respect  to 
the  contracts.  As  part  of  the  same 
transaction.  L2  agrees  to  make  a  loan  to  Ll 
equal  to  the  amount  of  the  statutory  reserves 
on  the  reinsured  contracts.  The  statutory 
reserves  on  the  reinsured  contracts  on  the 
effective  date  of  the  reinsurance  agreement 
are  $356,000.  Thus,  on  the  inception  date  of 
the  reinsurance  agreement,  Ll  transfers  to  L2 
its  note  for  $356,000  as  consideration  for 
reinsurance. 

(ii)  For  the  year  ended  December  31, 1993. 
the  premiums  received  under  the  reinsurance 
agreement  are  $100,000.  The  statutory 
reserves  on  the  reinsured  contracts  are 
$431,000  on  December  31, 1993,  and  the  loan 
by  L2  to  Ll  is  also  increased  to  $431,000.  The 
interest  credited  to  L2  for  the  year  is  $28,480. 

(iii)  The  reinsurance  agreement  between  Ll 
and  L2  is  a  funds-withheld  reinsurance 
agreement.  Thus,  the  statutory  reserves 
associated  with  the  reinsured  contracts  on 
the  inception  date  of  the  reinsurance 
agreement  are  not  considered  for  purposes  of 
determining  the  net  consideration  for  the 
agreement.  The  increase  in  the  loan  from  L2 
to  Ll,  and  the  interest  credited  to  L2,  are 
taken  into  account  in  determining  the  parties' 
net  consideration.  Under  paragraph  (e)(2)  of 
this  section,  Li's  net  negative  consideration  is 


($53,480)  (SIOOOOO  premiums -$75,000 
increase  in  loan  from  L2+ $28,480  interest 
credited  to  L2).  The  net  positive 
consideration  for  L2  is  $53,480.  Under 
paragraph  (a)(1)  of  this  section,  L2  includes 
$53,480  in  its  gross  amount  of  premiums  and 
other  consideration. 

(6)  Treatment  of  retrocessions.  For 
purposes  of  paragraphs  (e)  and  (f)  of  this 
section,  a  retrocession  is  considered  a 
separate  reinsurance  agreement.  The 
party  that  is  relieved  of  liability  under 
the  reinsurance  agreement  is  treated  as 
the  ceding  company.  The  recapture  or 
termination  of  a  reinsurance  agreement 
is  not  treated  as  a  separate  reinsurance 
agreement. 

(7)  Mixed  reinsurance  agreements.  If 
a  reinsurance  agreement  includes  more 
than  one  category  of  specified  insurance 
contracts  (or  specified  insurance 
contracts  and  contracts  that  are  not 
specified  insurance  contracts),  the 
ceding  company  and  the  reinsurer  must 
determine  the  net  consideration  and  the 
application  of  paragraph  (f)  separately 
for  each  category  of  specified  insurance 
contracts. 

(8)  Waiver  for  companies  in 
rehabilitation  proceedings.  The 
Commissioner  may  waive  the 
application  of  the  rules  in  paragraph  (e) 
of  this  section  to  a  reinsurance 
agreement  approved  by  a  court 
supervising  the  rehabilitation  or 
liquidation  of  an  insolvent  insurance 
company.  The  waiver  is  subject  to  any 
terms  and  conditions  that  the 
Commissioner  deems  appropriate. 

(f]  Reduction  to  ensure  consistency  of 
capitalization  for  reinsurance 
agreements — (1]  In  general.  Paragraph 
(f](2]  of  this  section  provides  for  a 
reduction  in  the  amount  of  net  negative 
consideration  that  a  party  to  a 
reinsurance  agreement  may  take  into 
account  in  determining  net  premiums 
under  paragraph  (a)(2](ii]  of  this  section 
if  the  party  with  net  positive 
consideration  has  a  capitalization 
shortfall  (as  defined  in  paragraph  (f)(3) 
of  this  section).  Unless  the  party  with 
net  negative  consideration  demonstrates 
that  the  other  party  does  not  have  a 
capitalization  shortfall  or  demonstrates 
the  amount  of  the  other  party's 
capitalization  shortfall  allocable  to  the 
reinsurance  agreement,  the  net  negative 
consideration  that  may  be  taken  into 
account  under  paragraph  (a)(2](ii)  of  this 
section  is  zero.  However,  the  reduction 
of  paragraph  (0(2)  of  this  section  does 
not  apply  to  a  reinsurance  agreement  if 
the  parties  make  a  joint  election  under 
paragraph  (f)(7)  of  this  section.  Under 
the  election,  the  party  with  net  positive 
consideration  will  capitalize  specified 
policy  acquisition  expenses  with  respect 
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to  the  agreement  without  regard  to  the 
general  deductions  limitation. 

(2)  Amount  of  reduction.  The 
reduction  required  by  this  paragraph 
(f)(2)  equals  the  amount  obtained  by 
dividing — 

(i]  The  portion  of  the  capitalization 
shortfall  (at  defined  in  paragraph  (f)(3) 
of  this  section)  allocated  to  the 
reinsurance  agreement  under  paragraph 
(0(6)  of  this  section,  by 

(ii)  The  applicable  percentage  set 
forth  in  section  848  (c](l]  for  the 
category  of  specified  insurance 
contracts  reinsured  by  the  agreement. 

(3)  Capitalization  shortfall.  A 
"capitalization  shortfall"  equals  the 
excess  of— 

(i)  The  sum  of  the  required 
capitalization  amounts  (as  defined  in 
paragraph  (0(4)  of  this  section)  for  all 
reinsurance  agreements,  over 

(ii)  The  general  deductions  allocated 
to  reinsurance  agreements,  as 
determined  under  paragraph  (0(5)  of  this 
section. 

(4]  Required  capitalization  amount— 
(i)  fn  general.  The  "required 
capitalization  amount"  for  a  reinsurance 
agreement  equals  the  amount  (either 
positive  or  negative]  obtained  by 
multiplying — 

(A)  The  net  positive  or  negative 
consideration  for  the  agreement,  by 

(B)  The  applicable  percentage  set 
forth  in  section  848(c)(1)  for  that 
category  of  specified  insurance 
contracts. 

(ii)  Presumptions  with  respect  to  net 
negative  consideration.  Solely  for 
purposes  of  computing  a  party's  required 
capitalization  amount  under  this 
paragraph  (0(4).— 

(A)  If  either  party  to  the  reinsurance 
agreement  is  the  direct  issuer  of  the 
reinsured  contracts,  the  party  computing 
its  required  capitalization  amount  takes 
into  account  the  full  amount  of  any  net 
negative  consideration  without  regard  to 
any  potential  reduction  under  paragraph 
(0(2)  of  this  section. 

(B)  If  neither  party  to  the  reinsurance 
agreement  is  the  direct  issuer  of  the 
reinsured  contracts,  any  net  negative 
consideration  is  presumed  to  equal  zero 
in  computing  a  party's  required 
capitalization  amount  except  to  the 
extent  that  the  party  with  the  net 
negative  consideration  establishes  that 
the  other  party  to  that  reinsurance 
agreement  capitalizes  the  appropriate 
amount. 

(S)  General  deductions  allocable  to 
reinsurance  agreements.  An  insurance 
company's  general  deductions  allocable 
to  its  reinsurance  agreements  equals  the 
excess,  if  any,  of— 

(i)  Tlie  company's  general  deductions 
(excluding  additional  amounts  treated 


as  general  deductions  under  paragraph 
(0(7)  of  this  section),  over 

(ii)  The  amount  determined  under 
section  848(c)(1)  on  specified  insurance 
contracts  that  the  insurance  company 
has  issued  directly.  This  amount  is 
determined  without  regard  to 
reinsurance  agreements. 

(6)  Allocation  of  capitalization 
shortfall  among  reinsurance 
agreements.  The  capitalization  shortfall 
is  allocated  to  each  reinsurance 
agreement  for  which  the  required 
capitalization  amotmt  (as  determined  in 
paragraph  (0(4]  of  this  section]  is  a 
positive  amount  The  portion  of  the 
capitalization  shortfall  allocable  to  each 
agreement  equals  the  amount  which 
bears  the  same  ratio  to  the 
capitalization  shortfall  as  the  required 
capitalization  amount  for  the 
reinsurance  agreement  bears  to  the  sum 
of  the  positive  required  capitalization 
amounts  for  all  reinsurance  agreements, 

(7)  Election  to  determine  specified 
policy  acquisition  expenses  for  an 
agreement  without  regard  to  general 
deductions  limitation — (i)  In  general. 
The  reduction  specified  by  paragraph 
(0(2]  of  this  section  does  not  apply  if  the 
parties  to  a  reinsurance  agreement  make 
an  election  under  this  paragraph  (0(7], 
The  election  requires  the  party  with  net 
positive  consideration  to  capitalize 
specified  policy  acquisition  expenses 
with  respect  to  the  reinsurance 
agreement  without  regard  to  the  general 
deductions  limitation.  To  do  this,  that 
party  must  reduce  its  deductions  under 
section  80S  or  section  832(c]  by  the 
amount,  if  any,  of  the  party's 
capitalization  shortfall  allocable  to  the 
reinsurance  agreement, 

(ii)  Manner  of  making  election.  To 
make  an  election  under  paragraph  (0(7] 
of  this  section,  the  ceding  company  and 
the  reinsurer  must  include  an  election 
statement  In  the  reinsurance  agreement, 
either  as  part  of  the  original  terms  of  the 
agreement  or  by  an  addendum  to  the 
agreement  The  parties  must  attach  a 
schedule  to  their  federal  income  tax 
returns  for  the  ftrst  taxable  year  ending 
after  the  election  becomes  effective 
which  identifies  the  reinsurance 
agreement  for  which  the  )oint  election 
under  this  paragraph  (0(7]  has  been 
made. 

(iii)  Election  statement.  The  election 
statement  in  the  reinsurance  agreement 
must — 

(A)  Provide  that  the  party  with  net 
positive  consideration  for  die 
reinsurance  agreement  for  each  taxable 
year  will  capitalize  specified  policy 
acquisition  expenses  with  respect  to  the 
reinsurance  agreement  without  regard  to 
the  general  deductions  limitation, 


(B)  Set  forth  the  agreement  of  the 

parties  to  exchange  information 
pertaining  to  the  amount  of  net 
consideration  under  the  reinsurance 
agreement  each  year  to  ensure 
consistency, 

(C)  Specify  the  calendar  year  for 
which  the  election  becomes  effective, 
and 

(D)  Be  signed  by  both  parties, 
(iv)  Effect  of  election.  An  election 

under  this  paragraph  (0(7)  is  effective 
for  the  first  taxable  year  ending  after  the 
effective  date  specified  in  the  election 
statement  and  for  all  subsequent 
taxable  years  for  which  the  reinsurance 
agreement  remains  in  effect.  The 
election  may  not  be  revoked  without  the 
consent  of  the  Commissioner, 

(g)  No  reduction  of  a  party's  net 
premiums  permitted  if  the  other  party  to 
the  reinsurance  agreement  is  neither  an 
insurance  company  subject  to  tax  on  its 
underwriting  income  nor  a  controlled 
foreign  corporation — (1)  In  general.  A 
party  to  a  reinsurance  agreement  may 
reduce  its  net  premiums  by  the  net 
negative  consideration  under  a 
reinsurance  agreement  for  the  taxable 
year  only  if  the  other  party  is — 

(i)  An  insurance  company  subject  to 
tax  on  underwriting  income  under  i 
subchapter  L  of  the  Code,  or  ! 

(ii)  A  controlled  foreign  corporation, 

(2)  Effect  of  a  closing  agreement.  For 
purposes  of  section  848(d)(4)(A)  and 
paragraph  (g]tl)  of  this  section,  if  a 
reinsurer  agrees  in  a  closing  agreement 
with  the  Internal  Revenue  Service  to  be 
subject  to  tax  on  its  income  from 
sources  within  the  United  States  upder 
rules  equivalent  to  the  provisions  of 
subchapter  L  the  reinsurer  is  treated  as 
described  in  paragraph  (g](l](i]  of  this 
section. 

(h]  Ceding  commissions  with  respect 
to  reinsurance  of  contracts  other  than 
specified  insurance  contracts.  A  ceding 
commission  incurred  with  respect  to  the 
reinsurance  of  an  instvance  contract 
that  is  not  a  specified  insurance  contract 
is  not  subject  to  the  provisions  of 
section  848(g). 

(i)  Examples.  The  principles  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  1.  On  July  1, 1992,  a  life  Insurance 
company  (Ll)  transfers  a  block  of  Individual 
whole  life  Insurance  contracts  to  an  unrelated 
life  insurance  company  (1,2)  under  an 
agreement  whereby  L2  becomes  solely  liable 
to  the  policyholders  under  the  contracts 
reinsured.  Ll  and  1,2  are  calendar  year 
taxpayer*.  Under  the  assumption  reinsurance 
agreement  Ll  agrees  to  pay  L2  $100,000  for 
assuming  the  life  Insurance  contracts,  and  L2 
agrees  to  pay  Ll  a  $17,000  ceding 
commission.  Under  paragraph  (e)(2)  of  this 
section,  Ll  has  net  negative  consideration  of 
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($83,000)  (S17.000  ceding  commission  incurred 
by  L2— $100,000  premium  incurred  by  LI  for 
reinsurance).  Under  paragraph  (e)(3)  of  this 
section.  L2  has  net  positive  consideration  of 
S83.000.  Under  paragraph  (b)(1)  of  this 
section.  L2  includes  the  net  positive 
consideration  in  its  gross  amount  of 
premiums  and  other  consideration. 

Example  2.  (i)  On  luly  1. 1992.  a  life 
insurance  company  (Ll)  transfers  a  block  of 
individual  whole  life  insurance  contracts  to 
an  unrelated  life  insurance  company  (L2) 
under  an  agreement  whereby  Ll  remains 
liable  to  the  policyholders  under  the 
reinsured  contracts.  Ll  and  L2  are  calendar 
year  taxpayers.  Under  the  indemnity 
reinsurance  agreement.  Ll  agrees  to  pay  L2 
$100,000  for  reinsuring  the  life  insurance 
contracts,  and  L2  agrees  to  pay  Ll  a  $17,000 
ceding  commission.  Ll  agrees  to  pay  L2  an 
amount  equal  to  the  future  premiums  on  the 
reinsured  contracts.  L2  agrees  to  indemnify 
Ll  for  claims  and  benefits  and  administrative 
expenses  incurred  by  Ll  while  the 
reinsurance  agreement  is  in  effect. 

(ii)  For  the  period  beginning  ]uly  1. 1992, 
and  ending  December  31. 1992.  the  following 
income  and  expense  items  are  determined 
with  respect  to  the  reinsured  contracts: 


Item 

Income 

Expense 

Omilh  tHKM?<<t^     

S2S,UU0 

$10,000 

8.000 

Pretmjm  taxes  and  other  «- 
penses 

2.000 

$20,000 

(iii)  Under  paragraph  (e)(2]  of  this  section, 
Li's  net  negative  consideration  equals 
($88,000),  which  is  determined  by  subtracting 
the  $125,000  ($100.000 +$25,000)  reinsurance 
premiums  from  the  $37,000  incurred  by  L2 
under  the  reinsurance  agreement 
($17.000+$10.000+$8.000+$2.000).  Under 
paragraph  (e)(3)  of  this  section.  L2's  net 
positive  consideration  is  $88,000.  Under 
paragraph  (b)(1)  of  this  section.  L2  includes 
the  $68,000  net  positive  consideration  in  its 
gross  amount  of  premiums  and  other 
consideration. 

Example  3.  (i)  Assume  that  the  reinsurance 
agreement  referred  to  in  Example  2  is 
terminated  on  December  31, 1993.  During  the 
period  from  January  1, 1993  through 
December  31. 1993.  the  following  income  and 
expense  items  are  determined  with  respect  to 
th^  reinsured  contracts: 


Item 

Expanse 

Expanse 

Premiuins ..» ». — 

uestn  KMnents *..^..._^.^. 

Surender  tsenefits 

Premwm  taxes  and  ottwr  ex- 
penses  

»«5.000 

$18,000 
6.000 

S.0OO 

$32,000 

On  the  termination  date  of  the  reinsurance 
agreement.  Ll  receives  a  payment  of  $70,000 
from  L2  as  consideration  for  releasing  L2 
from  liability  with  respect  to  the  reinsured 
contracts. 

(ii)  Under  paragraph  (^(2)  of  this  section. 
Li's  net  positive  consideration  equals  $57,000, 
which  is  the  excess  of  the  $102,000  incurred 
by  L2  for  the  year  ($18.000 +$6,000 +$8.000 + 
$70,000)  over  the  $45,000  reinsurance 
premiums  incurred  by  Ll.  Under  paragraph 
(e)(3)  of  this  section,  L2's  net  negative 
consideration  is  ($57,000).  Under  paragraph 
(b)(1)  of  this  section,  Ll  includes  the  net 
positive  consideration  In  its  gross  amount  of 
premiums  and  other  consideration. 

Example  4.  (i)  On  E>ecember  31, 1992.  a  life 
insurance  company  (Ll)  transfers  a  block  of 
individual  whole  life  insurance  contracts  to 
an  unrelated  life  insurance  company  (L2] 
under  an  agreement  in  which  L2  becomes 
solely  liable  to  the  policyholders  on  the 
reinsured  contracts.  Ll  transfers  $105,000  to 
L2  as  consideration  for  the  reinsurance  of  the 
contracts. 

(ii)  Ll  and  L2  do  not  make  an  election 
under  paragraph  (f)(7]  of  this  section  to 
capitalize  specified  policy  acquisition 
expenses  with  respect  to  the  reinsurance 
agreement  without  regard  to  the  general 
deductions  limitation.  L2  has  no  other 
insurance  business,  and  its  general 
deductions  for  the  taxable  year  are  $3,500. 

(iii)  Under  paragraph  (e)(2)  of  this  section. 
Li's  net  negative  consideration  is  ($105,000). 
Under  paragraph  (e)(3)  of  this  section,  L2's 
net  positive  consideration  is  $105,000. 
Pursuant  to  paragraph  (b)(1)  of  this  section, 
L2  includes  the  net  positive  consideration  in 
its  gross  amount  of  premiums  and  other 
consideration. 

(iv)  The  required  capitalization  amount 
under  paragraph  (f)(4)  of  this  section  for  the 
reinsurance  agreement  is  $8,085 
($105,000 X  .077).  L2's  general  deductions,  all 
of  which  are  allocable  to  the  reinsurance 
agreement  with  Ll,  are  $3,500.  The  $4,585 
difference  between  the  required 
capitalization  amount  ($8,085)  and  the 
general  deductions  allocable  to  the 
reinsurance  agreement  ($3,500)  represents 
L2's  capitalization  shortfall  under  paragraph 
(f)(3)  of  this  section. 

(v)  Since  L2  has  a  capitalization  shortfall 
allocable  to  the  agreement,  the  rules  of 
paragraph  (f)  of  this  section  apply  for 
purposes  of  determining  the  amount  by  which 
Ll  may  reduce  its  net  premiums.  Under 
paragraph  (f)(2)  of  this  section,  Ll  must 
reduce  the  amount  of  net  negative 
consideration  that  it  takes  into  account  under 
paragraph  (a)  of  this  section  by  $59,545 
{$4,585/.077).  Thus,  of  the  $105,000  net 
negative  consideration  under  the  reinsurance 
agreement  Ll  may  take  into  account  only 
$45,455  as  a  reduction  of  its  net  premiums. 

Example  5.  The  facts  are  the  same  as 
Example  4.  except  that  Ll  and  L2  make  the 
election  under  paragraph  (f)(7)  of  this  section 
to  capitahze  specified  policy  acquisition 
expenses  with  respect  to  the  reinsurance 
agreement  without  regard  to  the  general 


deductions  limitation.  Pursuant  to  this 
election,  L2  must  capitalize  as  specified 
policy  acquisition  expenses  an  amount  equal 
to  $8,085  ($105,000  X  .077).  Ll  may  reduce  its 
net  premiums  by  the  $105,000  of  net  negative 
consideration. 

Example  &  (i)  A  life  insurance  company 
(Ll)  is  both  a  direct  issuer  and  a  reinsurer  of 
life  insurance  and  annuity  contracts.  For 
1993,  Li's  net  premiums  under  section 
848(d)(1)  for  directly  issued  individual  life 
insurance  and  annuity  contracts  are  as 
follows: 


Category 


U(e  insurance  contracts. » 
Annuity  contracts ~ 


Nat  pfamlunia 


$17,000,000 
8.000,000 


Li's  general  deductions  for  1993  arc 
$1,500,000. 

(ii)  For  1993,  Ll  is  a  reinsurer  under  four 
separate  indemnity  reinsurance  agreements 
with  unrelated  insurance  companies  (L2,  L3, 
L4,  and  L5].  The  agreements  with  L2,  L3,  and 
L4  cover  whole  life  insurance  contracts 
issued  by  those  companies.  The  agreement 
with  L5  covers  annuity  contracts  issued  by 
L5.  The  parties  to  the  reinsurance  agreements 
have  not  made  the  election  under  paragraph 
(f)(7)  of  this  section  to  capitalize  specified 
policy  acquisition  expenses  with  respect  to 
these  agreements  without  regard  to  the 
general  deductions  limitation. 

(iii]  Li's  net  consideration  for  1993  with 
respect  to  its  reinsurance  agreements  is  as 
follows: 


Agreement 


12. 


L3. 
L4.. 
L5 


considaration 


$1,200,000 

(350,000) 

300,000 

600,000 


(iv)  To  determine  whether  a  reduction 
under  paragraph  (f)(2)  of  this  section  applies 
with  respect  to  these  reinsurance  agreements, 
Ll  must  determine  the  required  capitalization 
amounts  for  its  reinsurance  agreements  and 
the  amount  of  its  general  deductions 
allocable  to  these  agreements. 

(v)  Pursuant  to  paragraph  (f)(4)  of  this 
section,  the  required  capitalization  amount 
for  each  reinsurance  agreement  is  determined 
as  follows: 

L2    $1 . 200,000 X. 077 =$92,400 
L3    ($350,000)  X  1)77= ($26,950) 
U     $300,000X077  =  $23,100 
L5    $80a000X. 0175 =$10,500 
Thus,  the  sum  of  Li's  required  capitalization 
amounts  on  its  reinsurance  agreements 
equals  $99,050. 

(vi)  Pursuant  to  paragraph  (f)(5)  of  this 
section,  Ll  determines  its  general  deductions 
allocable  to  its  reinsurance  agreements.  The 
amount  determined  under  section  648  (c)(1) 
on  its  directly  issued  contracts  it: 
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Category 


Required  capKalzaiton  amount 


Annuity  contracts  ■ 


Ufa  insuranGe  nnntracts.. 


$8.000JOOO     X       .0175     - 
$17,000,000     X       .077       - 


$140,000 
1.308.000 

^1.448,000 


Li's  general  deduction*  allocabte  to  its 
reinsurance  agreements  are  $51,000 
($1,500.000-$1,449,000). 

(vii)  Pursuant  (o  paragraph  |f)(3)  of  this 
section.  Li's  capitalization  shortfall  equals 
$48J>50k  reflecting  the  excess  of  Li's  required 
capitalization  amounts  for  its  reinsurance 
agreements  ($99,050)  over  the  general 
deductions  allocable  to  its  reinsurance 
agreements  ($51,000). 

(viii)  Pursuant  to  paragmph  (f](fl)  of  this 
section,  the  capitalization  shortfall  of  $48,050 
must  be  allocated  between  each  of  Li's 
reinsurance  agreements  with  net  positivt 
consideration  in  proportion  to  their 
respective  required  capitalization  amounts. 
The  allocation  of  the  shortfall  between  Li's 
reinsurance  agreements  is  determined  as 
follows: 

L2=$35,237  ($4a050x  92.400/126.000) 
L4^$8.809(S48.0SOX23.100/126.000) 
L5>$4,004  ($4a060xl0.500/l2e.000) 

(ix)  Accordingly,  the  reduction  under 
paragraph  (fX2)  of  this  section  that  applies  to 
the  amount  of  net  negative  consideration  that 
may  be  recognized  by  L2.  L4,  and  L5  is 
determined  as  follows: 
L2  =  $457,623  ($35.237/.077) 
U  =$114,403  ($8,800/ .077) 
L5 =$228,800  ($4J)0«/.0175) 

Example  7.  The  facts  are  the  same  at 
Example  6.  except  that  Ll  and  L4  make  a 
joint  election  under  paragraph  (0(7)  of  this 
section  to  capitalize  speciHed  policy 
acquisition  expenses  with  respect  to  the 
reinsurance  agreement  without  regard  to  the 
general  deductions  limitation.  Pursuant  to 
this  election.  Ll  must  reduce  its  deductions 
under  section  805  by  an  amount  equal  to  the 
capitalization  shortfalfallocable  to  the 
reinsurance  agteement  with  L4  ($8,809).  L4 
may  reduce  its  net  premiums  by  the  $300,000 
net  negative  consideration.  The  election  by 
Ll  and  L4  does  not  change  the  anKMint  of  the 
capitalization  shortfall  allocable  under 
paragraph  (0(6)  of  this  section  to  the 
reinsurance  agreements  with  L2  and  L5.  Thus, 
the  reduction  required  by  paragraph  (f)(2)  of 
this  section  with  respect  to  the  amount  of  the 
net  negative  consideration  that  1,2  and  L.5 
may  recognize  under  paragraph  (a)(2)(ii)  of 
this  section  is  $457,623  and  $228,800, 
respectively. 

S  1.84S-3    Inttrim  rulM  for  ctrtaln 
raintmnce  flOfMiiMntt. 

(a)  Scope.  The  rules  of  this  section 
apply  in  determining  net  premiums  for  a 
reinsurance  agreement  with  respect  to 
amounts  arising  before  the  first  day  of 
the  first  taxable  year  beginnmg  after 
December  31, 1991. 

(b)  Interim  nt/es.  In  detennining  a 
company's  gross  amount  of  premiums 
and  other  consideratfon  under  section 


B48(d)(l)(A)  and  premiums  and  other 
consideration  incurred  for  reinsurance 
under  section  848(d)(1)(B).  the  general 
rules  of  subchapter  L  of  the  Code  apply 
with  the  adjustments  and  special  rules 
set  forth  in  paragraph  (c)  of  this  section. 
Except  at  provided  in  paragraph  (c)(5) 
of  this  section  (which  applies  to 
modified  coinsurance  transactions),  the 
gross  amount  of  premiums  and  other 
consideration  is  determined  without  any 
reduction  for  ceding  commissions, 
annual  allowances,  reimbursements  of 
claims  and  benefits,  or  other  amounts 
incurred  by  a  reinsurer  with  respect  to 
reinsured  contracts. 

(c)  Adjustments  and  special  rules. 
This  paragraph  sets  forth  certain 
adjustments  and  special  rules  that  apply 
for  reinsurance  agreements  in 
determining  the  gross  amount  of 
premiums  and  other  consideration  under 
section  848(d)(1)(A)  and  premiums  and 
other  consideration  incurred  for 
reinsurance  under  section  848(d)(1)(B). 

(1)  Assumption  reinsurance.  The 
ceding  company  must  treat  the  gross 
amount  of  consideration  incurred  with 
respect  to  an  assumption  reinsurance 
agreement  as  premiums  and  other 
consideration  incurred  for  reinsurance 
under  section  84d(d)(l)(B).  The  reinsurer 
must  include  the  tame  amount  in  the 
gross  amount  of  premiums  and  other 
consideration  under  section  848(d)(1)(A). 
For  rules  relating  to  the  determination 
and  treatment  of  ceding  commissions, 
see  paragraph  (c)(3)  of  this  section. 

(2)  Reimbursable  dividends.  The 
reinsurer  must  treat  the  amount  of 
policyholder  dividends  reimbursable  to 
the  ceding  company  (other  than  under  a 
modified  coinsurance  agreement 
covered  by  paragraph  (c)(5)  of  this 
section)  as  a  return  premium  under 
section  848(d)(1)(b).  The  ceding 
company  must  include  the  same  amount 
in  the  gross  amount  of  premiums  and 
other  consideration  urtder  section 
848(d)(1)(A).  The  amount  of  any 
experience-related  refund  due  the 
ceding  company  is  treated  as  a 
policyholder  dividend  reimbursable  to 
the  ceding  company. 

(3)  Ceding  commissions — (i)  In 
general.  The  reinsurer  must  treat  ceding 
commissions  as  a  general  deduction. 
The  ceding  company  must  treat  ceding 
commissions  as  non-premium  related 
income  under  section  803(a)(3).  The 
ceding  company  may  not  reduce  its 


general  deductions  by  the  amourit  of  the 
ceding  commission. 

(ii)  Amount  of  ceding  commission.  For 
purposes  of  this  section,  the  amount  of  a 
ceding  commission  equals  the  excess,  if 
any.  of — 

(A)  The  increase  in  the  reinsurer's  tax 
reserves  resulting  from  the  reinsurance 
agreement  (computed  in  accordance 
with  section  807(d)).  over 

(B)  The  grots  consideration  incurred 
by  the  ceding  company  for  the 
reinsurance  agreement,  lets  any  amount 
incurred  by  the  reinsurer  as  part  of  the 
reinsurance  agreement. 

(4)  Termination  payments.  The 
reinsurer  must  treat  the  gross  amount  of 
premiums  and  other  consideration 
payable  as  a  termination  payment  to  the 
ceding  company  (including  the  tax 
reserves  on  the  reinsured  contracts)  as 
premiums  and  other  consideration 
incurred  for  reinsurance  under  section 
848(b)(l)(8).  The  ceding  company  must 
include  the  same  amount  in  the  gross 
amount  of  premiums  and  other 
consideration  under  section  848(d)(1)(A). 
This  paragraph  does  not  apply  to 
modified  coinsurance  agreements, 

(5)  Modified  coinsurance  agreements. 
In  the  case  of  a  modified  coinsurance 
agreement,  the  parties  must  calculate 
their  net  premiums  on  a  net  basis  by 
taking  into  account  all  of  the  obligations 
of  the  parties  tmder  the  agreement 
including  ceding  commissions,  annual 
allowances,  reimbursements  of  claims 
and  benefits,  reimbursable  policyholder 
dividends,  modified  coinsurance  reserve 
adjustments,  and  termination  payments. 

(d)  Examples.  The  principles  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  1.  On  July  1, 1991.  an  insurnnce 
company  (Ll)  transfers  a  block  of  individual 
life  insurance  contracts  to  an  unrelated 
insurance  company  (L2)  under  an 
arrangement  whereby  L2  liecomes  solely 
liable  to  the  policyholder  under  the  contracts 
reinsured.  The  tax  reserves  on  the  reinsured 
contracts  »n  $100,000.  Under  the  assumption 
reinsurance  agreement.  Ll  pays  1,2  $83,000  for 
assuming  the  life  insurance  contracts.  Under 
paragraph  (c)(3)  of  this  section,  since  the 
increase  in  L2's  tax  reserves  (SlOO.OOO) 
exceeds  the  net  consideration  tian»fcrred  by 
Ll  ($83,000).  the  reinsurance  agreement 
provides  for  a  ceding  commission.  The  ceding 
commission  equals  $17,000  ($100.000 -$83, 
000).  Under  paragraph  (b)(2)  of  this  section. 
Ll  reduces  its  gross  amount  of  premiums  and 
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other  consideration  for  the  1991  laxabie  year 
under  section  848(d)(1)(b)  by  the  $100,000 
premium  incurred  for  reinsurance,  and  L2 
includes  the  $100,000  premium  for 
reinsurance  in  its  gross  amount  of  premiums 
and  other  consideration  under  section 
848(d)(1)(A).  Ll  treats  the  $17,000  ceding 
commission  as  non-premium  related  income 
under  section  803(a)(3). 

Example  2.  On  July  1. 1991,  a  life  insurance 
company  (Ll)  transfers  a  block  of  individual 
life  insurance  contracts  to  an  unrelated 
insurance  company  (L2)  under  an 
arrangement  whereby  L2  becomes  solely 
liable  to  the  policyholder  under  the  contracts 
reinsured.  The  tax  reserves  on  the  reinsured 
contracts  are  $100,000.  Under  the  assumption 
reinsurance  agreement,  Ll  pays  L2  S100.000 
for  assuming  the  contracts,  and  L2  pays  Ll  a 
$17,000  ceding  commission.  Under  paragraph 
(b)(2)  of  this  section,  Ll  reduces  its  gross 
amount  of  premiums  and  other  consideration 
under  section  848(d)(1)(B)  by  $100,000.  L2 
includes  $100,000  in  its  gross  amount  of 
premiums  and  other  consideration  under 
section  848(d)(1)(A).  Under  paragraph  (c)(3) 
of  this  section,  since  the  increase  in  L2'8  tax 
reserves  (SlOO.OOO)  exceeds  the  net 
consideration  transferred  by  Ll.  the 
reinsurance  agreement  provides  for  a  ceding 
commission.  The  ceding  commission  equals 
$17,000  ($100,000  increase  in  L2's  tax  reserves 
less  $83,000  net  consideration  transferred  by 
Ll).  Ll  treats  the  $17,000  ceding  commission 
as  non-premium  related  income  under  section 
803(a)(3). 

Example  3.  On  July  1. 1991.  a  life  insurance 
company  (Ll)  transfers  a  block  of  individual 
life  insurance  contracts  to  an  unrelated 
insurance  company  (L2)  under  an 
arrangement  whereby  L2  becomes  solely 
liable  to  the  policyholder  under  the  contracts 
reinsured.  Under  the  assumption  reinsurance 
agreement,  Ll  transfers  assets  of  $105,000  to 
L2.  The  tax  reserves  on  the  reinsured 
contracts  are  $100,000.  Under  paragraph 
(b)(2)  of  this  section,  Ll  reduces  its  gross 
amount  of  premiums  and  other  consideration 
under  section  848(d)(1)(B)  by  $105,000.  and  L2 
increases  its  gross  amount  of  premiums  and 
other  consideration  under  section 
848(d)(1)(A)  by  $105,000.  Since  the  net 
consideration  transferred  by  Ll  exceeds  the 
increase  in  L2's  tax  reserves,  there  is  no 
ceding  commission  under  paragraph  (c)(3)  of 
this  section. 

Example  4.  (i)  On  (une  3a  1991,  a  life 
insurance  company  (Ll)  reinsures  40%  of 
certain  individual  life  insurance  contracts  to 
be  issued  after  that  date  with  an  unrelated 
insurance  company  (L2)  under  an  agreement 
whereby  Ll  remains  directly  liable  to  the 
policyholders  with  respect  to  the  contracts 
reinsured.  The  agreement  provides  that  12  is 
credited  with  40%  of  any  premiums  received 
with  respect  to  the  reinsured  contracts,  but 
must  indemnify  Ll  for  40%  of  any  claims, 
expenses,  and  policyholder  dividends.  Dunng 
(he  period  from  |uly  1  through  December  31. 
1991,  Ll  has  the  following  income  and 
expense  items  with  respect  to  the  reinsured 
policies: 


Item 

IncoTM 

EXPWIM 

Pramiiims 

S8,000 

$1,000 
6,000 

soo 

Co«Tin»«sioo« 

PdicyrioWer  dMdenda 



S7.500 

(ii)  Under  paragraphs  (b)(2)  and  (c)(2)  itf 
this  section.  Ll  includes  $8,200  in  its  gross 
amount  of  premiums  and  other  consideration 
under  section  848(d)(1)(A)  ($8,000  gross 
premiums  on  the  reinsured  contracts  plus 
$200  of  policyholder  dividends  reimbursed  by 
L2  ($500x40%)).  Ll  reduces  its  gross  amount 
of  premiums  and  other  consideration  by 
S3.200  (40%  X  $8,000)  as  premiums  and  other 
consideration  incurred  for  reinsurance  under 
section  848(d)(1)(B).  The  benefits  and 
commissions  incurred  by  Ll  with  respect  to 
the  reinsured  contracts  do  not  reduce  Ll't 
gross  amount  of  premiums  and  other 
consideration  under  section  848(d)(1)(B).  L2 
includes  $3,200  in  its  gross  amount  of 
premiums  and  other  consideration 
(40%  X $8,000)  and  as  having  paid  return 
premiums  of  $200  (the  amount  of 
reimbursable  dividends  paid  to  Ll).  L2  is  also 
treated  as  having  incurred  the  following 
expenses  with  respect  to  these  reinsured 
contracts:  $400  as  benefits  paid  (40%  x  $1,000) 
and  $2,400  as  commissions  expense 
(40%  X  $6,000).  Under  paragraph  (b)(2)  of  this 
section,  these  expenses  do  not  reduce  L2's 
gross  amount  of  premiums  and  other 
consideration  under  section  848(d)(1)(A). 

Example  5.  On  December  31, 1991.  an 
insurance  company  (Ll)  terminates  a 
reinsurance  agreement  with  an  unrelated 
insurance  company  (L2).  The  termination 
applies  to  a  reinsurance  agreement  under 
which  Ll  had  ceded  40%  of  its  liability  on  a 
block  of  individual  life  insurance  contract*  to 
L2.  Upon  termination  of  the  reinsurance 
agreement.  L2  makes  a  flnal  payment  of 
$116,000  to  Ll  for  assuming  full  liability  under 
the  contracts.  The  tax  reserves  attributable  to 
L2's  portion  of  the  reinsured  contracts  are 
$120,000  Under  paragraph  (c)(4)  of  this 
section,  L2  reduces  its  gross  amount  of 
premiums  and  other  consideration  under 
section  e48(d)(l)(B)  by  $120,000.  Ll  includes 
$120,000  in  its  gross  amount  of  premiums  and 
other  consideration  under  section 
848(d)(1)(A). 

Example  &  (i)  On  June  30, 1991,  an 
insurance  company  (Ll)  reinsures  40%  of  its 
existing  life  insurance  contracts  with  an 
unrelated  life  insurance  company  (L2)  under 
a  modified  coinsurance  agreement.  For  the 
period  July  1, 1991  through  December  31, 1991, 
Ll  reports  the  following  income  and  expense 
items  with  respect  to  L2's  40%  share  of  the 
reinsured  contracts: 


Itefn 

Inconw 

ProfnkiiTts 

$10,000 

S4  000 

PolicytK)ktor  dividends 

ReMfvtt  Ml|U8tnwnt „ 



500 
1.500 

ToUJ...    .     



16.000 

(ii)  Pursuant  to  paragraph  (c)(S)  of  this 
section,  Ll  reduces  its  gross  amount  of 
premiums  and  other  consideration  under 
section  848(d)(1)(B)  by  the  $4,000  net 
consideration  for  the  modified  coinsurance 
agreement  ($10,000-$8.000).  L2  includes  the 
$4,000  net  consideration  In  its  gross  amount 
of  premiums  and  other  consideration  under 
section  848(d)(1)(A). 

81-64S-4    Eff«ctiv«  datM. 

(a]  In  general.  Except  as  otherwise 
provided  in  this  section,  §S  1.848-1, 
1.848-2,  and  1.848-3  are  effective  for 
taxable  years  of  an  insurance  company 
beginning  after  November  15, 1991. 

(b)  Special  rules  for  reinsurance 
agreements — (1)  Adjustment  to  ensure 
consistency.  Section  1.848-2(f)  (which 
provides  for  an  adjustment  to  ensure 
consistency)  is  effective  for — 

(i)  Ail  amounts  arising  under  any 
reinsurance  agreement  executed  on  or 
after  November  IS,  1991,  and 

(ii)  All  amounts  arising  under  any 
reinsurance  agreement  for  taxable  years 
begirming  after  December  31, 1991, 
without  regard  to  when  the  reinsurance 
agreement  was  entered  into. 

(2)  Interim  rules.  Section  1.848-3  is 
effective  with  respect  to  amounts  arising 
before  the  first  day  of  the  first  taxable 
year  beginning  after  December  31, 1991. 
under  a  reinsurance  agreement. 

(3)  Net  consideration  rules.  Section 
1.848-2(e)  (which  provides  rules  for 
determining  the  net  consideration  for  a 
reinsurance  agreement)  is  effective  with 
respect  to  amounts  arising  for  taxable 
years  beginning  after  December  31, 1991, 
under  a  reinsurance  agreement. 

Frod  T.  Goldberg.  Jr.. 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  91-27515  Filed  11-12-91: 12:48  pm] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2617  I 

Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation.  . 

ACTION:  Proposed  rule.  | 

SUMMARY:  This  proposed  rule  would 
revise  new  subpart  E  to  part  2617  to 
impose  certain  notice  requirements  on 
plan  administrators  of  plans  undergoing 
standard  terminations  pursuant  to  title 
IV  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  Plan 
administrators  would  be  required  to 
inform  both  plan  participants  and  the 
Pension  Benefit  Guaranty  Corporation 
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("PBGC")  of  the  identify  of  the  insurer  or 
insurers  from  whom  irrevocable 
commitments  may  be  purchased  prior  to 
the  distribution  of  plan  assets  on  a 
standard  termination.  This  proposed 
rule  is  needed  because  the  recent 
fmancial  difficulties  of  certain  insurers 
have  heightened  public  concern  over  the 
potential  risks  faced  by  participants  in 
terminating  pension  plans  whose 
benefits  are  to  be  provided  through 
irrevocable  commitments. 
DATES:  Comments  must  be  submitted  by 
December  16, 1991, 
ADDRESSES:  Comments  should  be 
addressed  to  Office  of  the  General 
Counsel.  Code  22500,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street, 
NW..  Washington.  DC  20006,  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  7100,  at  the  above 
address,  between  the  hours  of  9  a.m. 
and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  J.  Arnett,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Code  22500.  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street.  NW.. 
Washington.  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  recent  and  highly  publicized 
financial  difficulties  of  certain  insurers 
(most  notably  the  Executive  Life 
Insurance  Company,  which  was  placed 
in  conservatorship  in  April  1991)  have 
focused  public  concern  on  the  potential 
risks  faced  by  participants  in 
terminating  pension  plans  whose 
benefits  are  to  be  provided  through 
irrevocable  commitments  issued  by  such 
insurers.  In  view  of  these  concerns,  on 
June  21, 1991.  the  PBGC  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  ("ANPRM")  soliciting  public 
comment  on  whether  additional 
regulation  concerning  plan 
administrators'  selections  of  annuity 
providers  for  terminating  plans  is 
needed  and.  if  so.  what  such  regulation 
should  include.  56  FR  28642. 28643.  (The 
Department  of  Labor  issued  a  separate 
ANPRM  in  the  same  issue  of  the  Federal 
Register  (56  FR  28638),  soliciting  public 
comment  on  similar  issues  relating  both 
to  ongoing  and  terminating  plans.) 

As  noted  in  the  ANPRM  (56  FR  at 
28842),  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended.  (29  U.S.C,  1301-1461) 
('ERISA"),  which  established  the  PBGC 
and  its  insurance  programs,  provides 
that  the  PBGC  is  to  administer  the 


statutory  termination  procedures  for  all 
terminating  plans  covered  by  the 
insurance  program.  See  generally  ERISA 
sections  4022,  4041(b),  4041(c),  4042, 
4044,  4061.  ERISA's  "standard 
termination"  procedures  apply  to 
terminations  of  single-employer  plans 
where  plan  assets  are  sufficient  to 
satisfy  all  of  the  plan's  benefit  liabilities. 
ERISA  section  4041(b).  Under  these 
provisions,  the  PBGC  oversees  the 
termination  procedures  to  ensure  that 
plan  participants  receive  the  proper 
beneHts  upon  termination.  See  generally 
ERISA  sections  4041(b),  4044:  29  CFR 
part  2617. 

In  distributing  the  plan's  assets,  the 
plan  administrator  is  required  to  provide 
for  all  benefit  liabilities  either  (1)  by  the 
purchase  of  "irrevocable  commitments" 
(annuity  contracts)  from  an  insurer,  or 
(2)  by  providing  benefits  in  other  forms 
permitted  by  the  provisions  of  the  plan 
and  any  applicnble  regulations.  ERISA 
section  4041(b)13);  29  CFR  2617.4.  (For 
purposes  of  this  preamble,  the  term 
"annuity  contract"  is  used 
interchang'  ibly  with  the  term 
"irrevocable  commitment.") 

PBGC  regulations  defined  irrevocable 
commitment  as  "an  obligation  by  an 
insurer  to  pay  benefits  to  a  named  plan 
participant  or  surviving  beneficiary,  if 
the  obligation  cannot  be  canceled  under 
the  terms  of  the  insurance  contract 
(except  for  fraud  or  mistake)  without  the 
consent  of  the  participant  or  beneficiary 
and  is  legally  enforceable  by  the 
participant  or  beneficiary."  29  CFR 
2618.2;  Standard  Termination  Filing 
Instructions  for  PBGC  Forms  500  and 
501.  Thus,  in  the  case  of  distribution 
through  the  purchase  of  an  irrevocable 
commitment,  an  "irrevocable 
commitment"  has  been  purchased,  and  a 
distribution  occurs,  when  the  obligation 
to  provide  a  benefit  to  an  individual 
passes  from  a  pension  plan  to  an 
insurer.  In  the  case  of  an  alternative 
benefit,  distribution  occurs  on  the  date 
the  plan  administrator  makes  the  actual 
distribution  to  a  participant  or    - 
beneficiary  or  to  another  recipient 
authorized  by  the  participant  or 
beneficiary  in  accordance  with 
applicable  law  and  regulations. 

The  final  distribution  of  all  plan 
assets  by  the  plan  administrator, 
followed  by  the  plan  administrator's 
certification  that  such  distribution  has 
been  accomplished,  completes  the  plan 
termination  process  under  a  standard 
termination.  ERISA  section  4041(b)(3):  29 
CFR  2617.20-2617.23.  (The  PBGC  notes 
that  the  Standard  Termination  Filing 
Instructions  for  PBGC  Forms  500  and 
501.  page  10.  indicate  that  a  distribution 
of  assets  by  irrevocable  commitment 
does  not  occur,  for  purposes  of  filing  the 


post-distribution  certification  ("PDC"). 
until  either  the  plan  administrator  or  the 
insurer  provides  the  participant  or 
beneficiary  with  written  notice  or  a 
certificate  clearly  reflecting  the  insurer's 
obligation  to  provide  the  benefits. 
Although  the  written  notice  or  certificate 
must  be  provided  before  the  PDC  can  be 
filed  and  the  termination  thus 
completed,  the  distribution  normally  will 
occur  before  that  notice  or  certificate  is 
provided.) 

As  explained  in  detail  in  the  ANPRM 
(56  FR  at  28644-28645),  the  PBGC  is  not 
authorized  to  guarantee  benefits 
provided  under  irrevocable 
commitments  purchased  for  participants 
in  terminating  plans.  When  plan  assets 
have  been  distributed  in  a  standard 
termination,  the  plan's  benefit  liabilities 
have  been  satisfied,  and  PBGC's 
guarantee  therefore  ends. 

The  focus  of  the  ANPRM  was  on 
whether  the  PBGC  should  impose 
requirements  relating  to  the  selection  of 
the  insurer  that  is  to  provide  annuity 
contracts  to  participants  of  a 
terminating  plan.  Among  other  options 
discussed  in  the  ANPRM,  the  PBGC 
could  require  that  the  annuity  provider 
selected  by  the  plan  administrator  meet 
specified  standards  [e.g.,  by  having  a 
specified  minimum  rating  from  one  or 
more  of  the  nationally  recognized  rating 
services);  or  that  the  plan  administrator 
certify  that  he  or  she  considered  certain 
criteria,  or  obtained  an  opinion  from  an 
independent  expert,  in  making  the 
selection.  The  PBGC  will  consider  the 
public  comments  submitted  in  response 
to  the  ANPRM.  and  will  then  decide 
whether  to  issue  regulations  governing 
the  plan  administrator's  selection  of  an 
insurer. 

Need  for  Regulation 

Pending  completion  of  any  such 
rulemaking  action,  the  PBGC  has 
decided  to  publish  rules  that  would 
maximize  the  effectiveness  of  existing 
participant  protections.  This  action  is 
consistent  with  the  overall  policy  of  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1988  ("SEPPAA"). 
which  limited  the  PBGC's  role  in 
sufficient  [i.e.,  standard)  terminations  to 
one  of  oversight  and.  at  the  same  time, 
gave  participants  a  number  of  tools  to 
enable  them  to  enforce  their  statutory 
rights  upon  plan  termination. 

Plan  participants  who  have  concerns 
about  the  insurer  from  whom  their  plan 
administrator  intends  to  purchase  their 
annuity  contracts  may  have  a  number  of 
alternatives.  They  may  wish  to  bring 
their  concerns  to  the  attention  of  the 
plan  administrator,  or.  if  they  believe 
the  plan's  fiduciaries  may  have 
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breached  their  fiduciary  duties  by  failing 
to  exercise  prudence  in  (electing  an 
insurer,  they  may  wish  to  pursue  their 
private  rights  of  action  under  title  I  of 
ERISA.  (With  certain  exceptions,  the 
requirements  of  title  I  of  ERISA  are 
administrated  and  enforced  by  the 
Pension  and  Welfare  Benefits 
Administration  ("PWBA")  of  the 
Department  of  Labor.  If  the  PBGC 
during  its  processing  of  a  termination, 
receives  notice  of  a  questionable  insurer 
selection,  it  forwards  the  information  to 
PWBA  so  that  PWBA  can  determine  if 
an  investigation  is  warranted.)  Finally, 
participants  who  are  entitled  to  elect  to 
receive  their  benefits  in  a  form  other 
than  an  annuity  may  wish  to  consider 
the  identity  of  the  insurer  in  making 
their  election. 

Currently,  however,  there  is  no 
specific  requirement  that  particip>ants 
timely  receive  the  information  they  need 
to  make  elective  use  of  such 
alternatives.  Some  participants  may  not 
know  that  the  PBGC's  guarantee  is 
extinguished  upon  the  distribution  of 
their  benefits  through  the  purchase  of  an 
annuity  contract  and  thus  will  not 
appreciate  how  the  selection  of  an 
insurer  may  affect  their  retirement 
security.  Moreover,  plan  administrators 
are  not  required  to  inform  participants 
of  the  identity  of  the  insurer  prior  to  the 
time  an  annuity  contract  is  purchased. 
After  the  contract  is  purchased,  it  may 
be  too  late  for  the  plan  administrator  to 
respond  to  participants'  concerns  by 
selecting  another  insurer.  This  proposed 
rule  would  require  the  plan 
administrator  to  inform  participants  and 
other  affected  parties,  in  a  timely 
manner,  of  the  identity  of  the  insurer  or 
insurers  from  whom  annuities  are 
intended  to  be  purchased.  (Elsewhere  in 
today's  Federal  Register,  the  PBGC  is 
publishing  an  interim  rule  that  will 
require  plan  administrators  to  apprise 
participants  that  the  PBGC's  guarantee 
is  extiiiguished  upon  distribution  of  their 
benefit  liabilities.) 

The  PBGC  also  notes  that,  since 
March  1990.  it  has  asked  each  plan 
administrator  filing  a  standard 
termination  notice  to  provide  to  PBGC 
the  identity  of  the  insurer  or  insurers 
who  may  be  providing  aimuity  contracts 
to  the  plan's  participants.  The  PBGC 
asks  that  this  information  be  provided  to 
it  at  least  45  days  before  the  expected 
date  of  distributioa  While  the  maiority 
of  plan  administrators  have  complied 
with  this  request  a  substantial  number 
have  not  This  proposed  rtile  would 
require  compliance. 

Fmally,  the  PBGC  notes  that  the 
definitions  that  have  been  included  in 
proposed  i  2817.41  are  basically  the 


same  as  the  definitions  in  Standard 
Termination  Filing  Instructions  for 
PBGC  Forms  500  and  501  and  with  one 
exception,  reflect  statutory  or  other 
regulatory  definitions.  The  definition  of 
"affected  party"  has  been  expanded 
(both  in  the  instructions  and  in  proposed 
S  2617.41)  in  accordance  with  comments 
received  on  the  proposed  termination 
regulations  (52  FR  33318)  that  a  former 
employee  organization  may  have 
sufficient  ties  to  a  benefit  program  to  be 
properly  included  as  an  affected  party. 
A  definition  of  "date  of  distribution"  has 
been  added  for  clarification. 

Proposed  Regulation 

This  proposed  regulation  would  add  a 
new  subpart  E  to  the  PBGC's  regulation 
on  Determination  of  Plan  Sufficiency 
and  Termination  of  Sufficient  Plans  (29 
CFR  part  2617).  As  noted  in  the  ANPRM 
(56  FR  at  28643  n.  1),  the  PBGC  is  in  the 
process  of  revising  its  regulations  on 
Notice  of  Intent  to  Terminate  (29  CFR 
part  2616]  and  Determination  of  Plan 
Sufficiency  and  Termination  of 
Sufficient  Plans  (29  CFR  part  2617). 
These  regulations  were,  to  a  large 
extent  rendered  obsolete  by  the 
passage  of  SEPPAA  and  the  Pension 
Protection  Act  (subtitle  D  of  title  IX  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987);  the  PBGC  published  a  notice  of 
proposed  rulemaking  (52  FR  33318 
September  2, 1987)  that  would  replace 
these  regulations.  The  PBGC  anticipates 
that  it  will  incorporate  the  substance  of 
this  proposed  rule  into  the  final  version 
of  its  termination  regulations  and  its 
standard  termination  forms  (PBGC 
Forms  500  and  501),  which  will  be 
revised  at  the  time  the  final  regulations 
are  promulgated. 

As  discussed  above,  the  proposed  rule 
would  require  plan  administrators  to 
provide  participants  (and  other  affected 
parties)  with  a  statement  of  the  identity 
of  the  insurer  or  insurers  from  whom  the 
plan  administrator  intends  to  purchase 
the  annuity  contract  Under  proposed 
S  2ei7.42(d](5],  this  information  must  be 
included  in  the  notice  of  intent  to 
terminate  that  is  issued  to  affected 
parties  at  least  60  days  in  advance  of 
the  proposed  plan  termination  date  in 
accordance  with  ERISA  section 
4041(a)(2). 

The  PBiGC  recognizes  that  in  many 
cases,  plan  administrators  will  not  have 
determined  the  identify  of  the  insurer  or 
insurers  at  that  early  stage.  In  such 
circumstances,  S§  2617.42(d)(6)  and  (e) 
permit  the  plan  administrator  to  so 
indicate,  and  to  provide  the  required 
statement  at  a  later  time,  but  no  later 
than  45  days  before  the  date  of 
distribution,  i.e.,  the  date  on  which  the 
plan  administrator  purchases  the 


irrevocable  commitment  from  an 
Insurer.  (To  avoid  the  need  for  a 
separate  mailing,  plan  administrators 
may  wish  to  include  this  statement  with 
other  notices  that  will  be  mailed  or 
hand-delivered  to  affected  parties,  e.g., 
the  notice  of  plan  benefits  issued 
pursuant  to  ERISA  section  4041(b)(2)(B) 
or  the  election  notices  required  under 
the  Internal  Revenue  Code.) 

Under  proposed  (  2617.43(a),  the 
notice  to  the  PBGC  stating  the  identify 
of  the  insurer  or  insurers  must  be  filed 
concurrently  with  the  standard 
termination  notice  failed  with  the  PBGC 
pursuant  to  ERISA  section  4041(b)(2)(A]. 
However,  as  with  the  notice  to 
participants,  the  PBGC  recognizes  that 
plan  administrators  may  not  yet  have 
determined  the  identity  of  the  insurer  or 
insurers,  and  has  similarly  provided  for 
a  later  filing  in  such  circumstances. 
(Plan  administrators  who  have  provided 
such  information  in  response  to  PBGC 
requests  therefor  would  not  be  required 
to  resubmit  it.) 

If  a  plan  administrator  subsequently 
decides  to  purchase  annuity  contracts 
from  an  insurer  other  than  an  insurer 
identified  in  a  notice  issued  to 
participants  or  to  the  PBGC,  the  plan 
administrator  would  have  to  issue  new 
notices  in  accordance  with  the  time 
limits  of  proposed  H  2617.42(e)(2)  and 
2617.43(b)(2).  Under  these 
circumstances,  the  plan  administrator 
may  find  it  necessary  to  delay  the 
distribution. 

The  PBGC  considered  a  requirement 
that  the  notices  be  limited  to  one  named 
insurer,  i.e.,  the  insurer  horn  whom  the 
plan  administrator  has  decided  to 
purchase  the  aiuiuity  contract  While 
such  a  requirement  could  provide 
participants  with  useful  iiifonnaUon,  it 
could  also  lead  to  some  disruption  in  the 
process  whereby  plan  administrators 
purchase  annuity  contracts.  A  plan 
administrator  may  be  seeking  bids  from 
more  than  one  insurer,  and  thus  may 
find  it  difficult  to  identify  the  insurer 
selected  45  days  before  the  irrevocable 
commitments  are  purchased. 
Accordingly,  the  PBGC  decided,  ui  its 
initial  proposal  for  these  notice 
requirements,  to  permit  the  plan 
administrator  to  identify  more  than  one 
insurer.  The  PBGC  excepts  that  plan 
administrators  will  limit  the  list  of 
insurers  to  a  reasonable  number  so  that 
participants  may  plan  a  meaningful  role 
in  the  insurer  selection  process.  The 
PBGC  specifically  requests  interested 
persons  to  submit  their  views  on  this 
subject  I 

Further,  the  PBGC  notes  that 
participants  who  wish  to  consider  the 
identity  of  the  insurer  in  electing  their 
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benefits  in  the  form  of  an  annuity  or  in 
an  alternative  form  will  need  to  know, 
reasonably  in  advance  of  the 
distribution  date,  which  of  the  listed 
insurers  has  been,  or  will  be.  selected. 
The  PBGC  expects  that  plan 
administrators  will  voluntarily  provide 
such  information  to  participants,  upon 
request,  in  a  timely  manner. 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this 
proposed  rule  is  not  a  "major  rule"  for 
the  purpose  of  Executive  Order  12291 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions:  or 
have  significant  adverse  effects  on 
competition,  employment,  investment  or 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980  that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
costs  attendant  to  including  the  required 
statements  in  a  notice  of  intent  to 
terminate  for  small  pension  plans  (those 
with  fewer  than  100  participants)  will  be 
insignificant  since  the  notice  must  be 
prepared  under  the  statutory  provisions 
and  the  inclusion  of  this  additional 
information  will  require  minimal  time 
and  expense.  If  the  information  must  be 
provided  at  a  later  date,  the  regulation 
would  permit  it  to  be  included  with 
notices  that  are  required  under  other 
statutory  or  regulatory  provisions,  this 
making  the  cost  minimal.  Therefore, 
compliance  with  sections  603  and  604  of 
the  Act  is  waived. 

OMB  Clearance  of  Information 
Collection 

The  collection  of  information 
requirements  contained  in  this 
regulation,  as  amended  by  a  "Notice  of 
Interim  Procedures"  (51  FR  12491,  April 
10, 1986)  and  a  "Notice  of  Revised 
Termination  Rules"  (53  FR  1904,  January 
22, 1988),  and  as  included  in  PBGC 
Forms  500  and  501,  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35)  for  use 
through  March  31, 1993.  OMB  control 
number  1212-0036.  The  PBGC  has 
requested  the  approval  of  additional 
paperwork  under  this  proposed  rule. 

The  PBGC  estimates  that  the 
aggregate  burden  on  plan  administrators 
in  fulfilling  the  additional  information 
collection  imposed  by  this  proposed  rule 


is  1,333  hours,  based  on  8.000 
respondents  and  an  average  response 
time  of  .1666  hours.  Comments 
concerning  the  collection  of  information 
under  this  rule  should  be  directed  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1212- 
0036),  Washington,  DC  20503. 

List  of  Subjects  in  29  CFR  Part  2617 

Employee  benefit  plans.  Pension 
insurance,  Pensions,  Reporting 
requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  proposes  to  amend  part  2617  of 
subchapter  C  of  chapter  XXVI,  title  29, 
Code  of  Federal  Regulations,  in  the 
following  manner 

1.  The  authority  citation  for  part  2617 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1341,  and 
1344. 

2.  Part  2617  is  amended  to  revise  new 
Subpart  E  as  follows: 

PART  2617— OETERMINATION  OF 
PLAN  SUFFICIENCY  AND 
TERMINATION  OF  SUFFICIENT  PLANS 


Subpart  E— Notle*  of  Intent  To  Terminate 
and  Node*  to  PBGC  of  Insurer  Selection  In 
Standard  Termination 

Sec. 

2617.40  Purpose  and  scope. 

2617.41  Defmitions. 

2617.42  Notice  of  intent  to  terminate. 

2617.43  Nohce  to  PBGC  of  insurer  selection. 

Subpart  E— Notice  of  Intent  To 
Terminate  aiKl  Notice  to  PBGC  of 
Insurer  Selection  In  Standard 
Termination 

S  2717.40    Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  prescribe  minimum  rules 
for  the  contents  of  and  procedures  for 
issuance  of  the  notice  of  intent  to 
terminate  a  single-employer  defined 
benefit  pension  plan  in  a  standard 
termination,  and  to  prescribe  rules  for 
the  plan  administrator  to  file  with  the 
PBGC  a  notice  identifying  the  insurer  or 
insurers  from  whom  the  plan 
administrator  intends  to  purchase 
irrevocable  commitments  to  provide 
annuity  benefits  under  the  terminating 
plan. 

b.  Scope.  This  subpart  applies  to  any 
single-employer  plan  covered  under 
section  4021(a)  of  the  Act  and  not 
excluded  by  section  4021(b)  for  which  a 
notice  of  intent  to  terminate  in  a 
standard  termination  is  issued  on  or 
after  the  affective  date  of  this  subpart. 

§  2617.41    Definitions. 

For  purposes  of  this  subpart* 


Affected  party  means,  with  respect  to 
a  single-employer  plan,  each  participant 
each  beneficiary  of  a  deceased 
participant  each  alternate  payee  (as 
defined  in  section  206(d)(3)(K)  of  the 
Act)  under  an  applicable  qualified 
domestic  relations  order  (as  defined  in 
section  206(d)(3)(B)(i)),  and  each 
employee  organization  representing 
participants.  An  employee  organization 
that  represented  participants  under  the 
plan  within  five  years  prior  to  the 
issuance  of  a  notice  of  intent  to 
terminate  (or,  if  more  than  one,  the  last 
such  employee  organization)  is  deemed 
to  be  an  affected  party.  In  connection 
with  any  notice  required  under  this 
subpart,  if  an  affected  party  has 
designated  in  writing  another  person  to 
receive  the  notice,  then  any  reference  to 
the  affected  party  shall  be  deemed  to 
refer  to  the  designated  person. 

Benefit  liabilities  means  the  benefits 
of  participants  and  their  beneficiaries 
under  the  plan  (within  the  meaning  of 
section  401(a)(2)  of  the  Internal  Revenue 
Code  of  1986). 

Date  of  distribution  means — 

(a)  For  irrevocable  commitments,  the 
date  on  which  the  plan  administrator 
purchases  the  irrevocable  commitment 
from  an  insurer  to  provide  benefit 
liabilities  under  the  plan,  or 

(b)  For  benefit  liabilities  in  a  form 
other  than  an  annuity,  the  date  on  which 
benefits  are  delivered  to  the  participant 
or  beneficiary  (or  to  another  recipient 
authorized  by  the  participant  or 
beneficiary  in  accordance  with 
applicable  law  and  regulations) 
personally  or  by  deposit  with  a  mail  or 
courier  service  (as  evidenced  by  a 
postmark  or  written  receipt 

Irrevocable  commitment  means  an 
obligation  by  an  insurer  to  pay  benefits 
to  a  named  participant  or  beneficiary,  if 
the  obligation  cannot  be  cancelled  under 
the  terms  of  the  insurance  contract 
(except  for  fraud  or  mistake)  without  the 
consent  of  the  participant  or  beneficiary 
and  is  legally  enforceable  by  the 
participant  or  beneficiary. 

Notice  of  intent  to  termiante  means 
the  60-day  advance  notice  to  affected 
parties  advising  of  a  proposed  plan 
termination,  as  required  by  section 
4041(a)(2)  of  the  Act  and  \  2617.42  of 
this  part. 

Proposed  termination  date  means  the 
date  specified  as  such  by  the  plan 
administrator  in  a  notice  of  intent  to 
terminate. 

Standard  termination  means  the 
voluntary  termination,  in  accordance 
with  section  4041(b)  of  the  Act,  of  a 
single-employer  plan  that  is  sufficient 
for  benefit  liabilities  (determined  as  of 
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the  termination  date]  when  the  final 
distribution  of  assets  occurs. 

Standard  termination  notice  means 
the  notice  provided  to  the  PBGC  as 
required  by  section  4041(b)(2)(A)  of  the 
Act.  PBGC  Form  500  is  the  standard 
termination  notice. 

§  261 7.42    Nottc«  of  intent  to  terminate. 

(a)  General  rule.  At  least  60  days 
before  the  proposed  termination  date  of 
a  plan  to  which  this  subpart  applies,  the 
plan  administrator  shall  issue  a  notice  of 
intent  to  terminate  to  each  affected 
party  containing  all  of  the  information 
specified  in  paragraph  (d)  of  this 
section. 

(b)  Method  of  issuance.  The  plan 
administrator  shall  issue  the  notice  of 
intent  to  terminate  to  each  affected 
party  individually.  Each  notice  shall  be 
either  hand  delivered  or  delivered  by 
first-class  mail  or  courier  service  to  the 
affected  party's  last  known  address. 

(c)  When  issued.  The  notice  of  intent 
to  terminate  is  deemed  issued  on  the 
date  on  which  it  is  handed  to  the 
affected  party  or  deposited  with  a  mail 
or  courier  service  (as  evidenced  by  a 
postmark  or  written  receipt). 

(d)  Contents  of  notice.  The  plan 
administrator  may  include  in  the  notice 
of  intent  to  terminate  any  information 
that  the  plan  administrator  deems 
necessary  or  advisable,  and  shall 
include  the  following: 

(1)  Information  needed  to  identify  the 
plan: 

(2)  A  statement  that  a  standard 
termination  of  the  plan  is  intended  and 
the  proposed  termination  date, 

(3)  A  statement  that,  in  order  to 
terminated  in  a  standard  termination, 
plan  assets  must  be  sufficient  to  provide 
all  benefit  liabilities  under  the  plan  with 
respect  to  each  participant; 

(4)  A  statement  that,  after  plan  assets 
have  been  distributed  to  provide  all 
benefit  liabilities  with  respect  to  a 
participant,  either  by  the  purchase  of  an 
irrevocable  commitment  or 
commitments  from  an  insurer  to  provide 
annuities  or  by  an  alternative  form  of 
distribution  provided  for  under  the  plan, 
the  PBGC's  guarantee  with  respect  to 
that  participant's  benefit  ends;  and 

(5)  If  distribution  of  benefits  under  the 
plan  may  be  wholly  or  partially  by  the 
purchase  of  irrevocable  commitments 
from  an  insurer,  the  name  and  address 
of  the  insurer  or  insurers  from  whom  the 
plan  administrator  intends  to  purchase 
the  irrevocable  commitments;  or 

(6)  If  distribution  of  benefits  under  the 
plan  may  be  wholly  or  partially  by  the 
purchase  of  irrevocable  commitments 
from  an  insurer  and  the  plan 
administrator  has  not  identified  an 
insurer  or  insurers  at  time  the  notice  of 


intent  to  terminate  is  issued,  a  statement 
that— 

(i)  Irrevocable  commitments  may  be 
purchased  from  an  insurer  to  provide 
some  or  all  of  the  benefits  under  the 
plan. 

(ii)  The  insurer  or  insurers  have  not 
yet  been  identified,  and 

(iii)  They  will  be  notified  of  the  name 
and  address  of  the  insurer  or  insurers  at 
a  later  date  (but  no  later  than  45  days 
before  the  date  of  distribution). 

(e)  Supplemental  notice  requirements. 

(1)  The  plan  administrator  shall  issue 
a  supplemental  notice  or  supplemental 
notices  to  each  affected  party  in 
accordance  with  the  rules  in  paragraph 
(e)(2)  of  this  section  if — 

-  (i)  The  plan  administrator  has  not  yet 
identified  an  insurer  or  insurers  at  the 
time  the  notice  of  intent  to  terminate  is 
issued,  or 

(ii)  The  plan  administrator  notifies 
affected  parties  of  the  insurer  or 
insurers  from  whom  he  or  she  intends  to 
purchase  the  irrevocable  commitments, 
either  in  the  notice  of  intent  to  terminate 
or  in  a  later  notice,  but  subsequently 
decides  to  select  a  different  insurer. 

(2)  The  plan  administrator  shall  issue 
each  supplemental  notice  in  the  manner 
provided  in  paragraphs  (b)  and  (c)  of 
this  section  no  later  than  45  days  before 
the  date  of  distribution  and  shall  include 
the  name  and  address  of  the  insurer  or 
insurers  from  whom,  or  (if  not  then 
known)  the  insurers  from  among  whom, 
the  plan  administrator  intends  to 
purchase  the  irrevocable  commitments. 

(3)  Any  supplemental  notice  or  notices 
meeting  the  requirements  of  paragraph 
(e)(2)  of  this  section  shall  be  deemed  a 
part  of  the  notice  of  intent  to  terminate. 

§2617.43    Notice  to  PBGC  Of  Insurer 
selection. 

(a)  General  rule.  Concurrently  with 
the  filing  of  the  standard  termination 
notice,  the  plan  administrator  shall  file 
with  the  PBGC  a  statement  as  to 
whether  any  of  the  benefits  of  the 
terminating  plan  may  be  provided  in 
annuity  form  and,  if  so.  the  name  and 
address  of  the  insurer  or  insurers  from 
whom  the  plan  administrator  intends  to 
purchase  the  irrevocable  commitments. 
Notwithstanding  the  preceding  sentence, 
if  the  plan  administrator  has  not  yet 
identified  an  insurer  or  insurers  at  the 
time  the  standard  termination  notice  is 
filed,  the  plan  administrator  shall 
instead  notify  the  PBGC  at  a  later  date, 
but  no  later  than  45  days  before  the  date 
of  distribution,  of  the  name  and  address 
of  the  insurer  or  insurers  from  whom,  or 
(if  not  then  known)  the  insurers  from 
among  whom,  the  plan  administrator 
intends  to  purchase  the  irrevocable 
commitments. 


(b)  Supplemental  notice  requirements. 
A  plan  administrator  who  has  notified 
the  PBGC  of  the  insurer  or  insurers  from 
whom  he  or  she  intends  to  purchase 
irrevocable  commitments,  either 
concurrently  with  the  standard 
termination  notice  or  in  a  later  notice, 
and  who  subsequently  decides  to  select 
a  different  insurer,  shall  file  a 
supplemental  notice  with  the  PBGC  in 
accordance  with  the  rules  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section. 

(1)  Any  supplemental  notice  shall 
include  the  name  and  address  of  the 
insurer  or  insurers  from  whom,  or  (if  not 
then  known)  the  insurers  from  among 
whom,  the  plan  administrator  intends  to 
purchase  irrevocable  commitments. 

(2)  Any  supplemental  notice  shall  be 
filed  with  the  PBGC  no  later  than  45 
days  before  the  date  of  distribution. 

(c)  Form  of  notice  and  identifying 
information.  Any  notice  or  notices        j 
required  to  be  filed  with  the  PBGC        I 
pursuant  to  paragraphs  (a)  or  (b)  of  this 
section  shall  contain  information 
identifying  the  plan  sponsor  and  the 
plan  by  name,  address,  and  EIN/PN 
(including  PBGC  case  number,  if 
applicable)  and  may  be  in  the  form  of  a 
statement  attached  to  the  standard 
termination  notice,  if  filed  concurrently 
with  that  notice,  or,  if  not,  in  the  form  of 
a  letter  addressed  to:  Pension  Benefit 
Guaranty  Corporation,  COCD/Code 
25430,  2020  K  Street.  NW..  Washington. 
DC  20006. 

Issued  in  Washington.  DC  this  12th  day  of 
November.  1991. 

lames  B.  Lockhart  III. 

Executive  Director,  Pension  Benefit  Guaranty 

Coiporation. 

[FR  Doc.  91-27551  Filed  11-14-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 

Kansas  At>andoned  Mine  Land 
Reclamation  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kansas 
Abandoned  Mine  Land  Reclamation 
(AMLR)  Program  (hereinafter,  the 
"Kansas  Program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  rf 
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1977  (SMCRA).  30  U.S.C.  1231  et  seq. 
The  proposed  amendment  pertains  to 
eligible  lands  and  water,  project 
evaluation,  rights  of  entry,  liens, 
appraisals  on  private  lands,  and 
satisfaction  of  liens.  The  amendment  is 
intended  to  revise  the  State  program  to 
improve  operational  efficiency. 

"This  notice  sets  forth  the  times  and 
locations  that  the  Kansas  Program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
lequested. 

OATES:  Written  comments  must  be 
received  by  4  p.m.,  c.s.t.  December  16, 
1991.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
December  10, 1991.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m..  c.s.t.  on  December  2, 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Kansas  Program,  the 
Tjroposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Kansas  City  Field  Office, 
jerry  R.  Ennis.  Director,  Kansas  City 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte,  room  500,  Kansas  City, 
MO  64105.  Telephone:  (816)  374-6405. 
Kansas  Department  of  Health  and 
Environment,  Mining  Section,  Bureau 
of  Environmental  Quality,  Shirk  Hall, 
4th  Floor,  1501  S.  Joplin,  P.O.  Box  1418. 
Pittsburg.  KS  66762.  Telephone:  (316) 
231-8615. 
FOR  FURTHER  INFORMATION  CONTACT: 
jerry  R.  Ennis.  Telephone;  (816)  374- 
6405. 
SUPMJEMENTARY  INFORMATION: 

I.  Background 

On  February  1, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  tlie 
Kansas  AMLR  Program.  General 
background  information,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Kansas  AMLR  Program, 
can  be  found  in  the  June  3, 1983,  Federal 
Register  (48  FR  24876).  Subsequent 
actions  concerning  Kansas'  program 
amendments  can  be  found  at  30  CFR 
916.20. 


II.  Proposed  Amendment 

By  letter  dated  October  25. 1991.  and 
corrected  revisions  received  October  31, 
1991,  (Administrative  Record  No.  AML- 
KS-156),  Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
amendment  on  its  own  initiative. 
Kansas  proposes  to  rescind  and  replace 
portions  of  the  regulations  within 
Kansas  Administrative  Regulations 
(K.A.R.)  at  K.A.R.  Chapter  47.  Article  16. 
"The  regulations  that  Kansas  proposes  to 
amend  contained  in:  K.A.R.  47-16-1. 
Eligible  lands  and  water;  K.A.R.  47-16-2, 
Reclamation  project  evaluation;  K.A.R. 
47-16-3.  Consent  to  entry;  K.A.R.  47-16- 
4.  Entry  for  study  or  exploration;  K.A.R. 
47-16-5.  Entry  and  consent  to  reclaim; 
K.A.R.  47-16-6,  Liens;  K.A.R.  47-16-7, 
Appraisals;  and  47-16-8,  Satisfaction  of 
liens. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.14,  OSM  is  seeking  comment 
on  whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Kansas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. , 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  4  p.m.,  cs.t.  December  2, 
1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested,  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 


who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting, 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  further 
INFORMA-nON  CONTACT."  All  Such 

meetings  will  be  posted  at  the  locations 
listed  under  "ADDRESSES."  A  written 
summary  of  each  meeting  will  be  made 
a  part  of  the  administrative  record. 

List  of  Subjects  m  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Novembet  6. 1991. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  91-27445  Filed  11-14-91:  8:45  am] 

BILUNa  CODE  4310-OVM 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  83 
RIN  3067-AB67      > 

Federal  Crime  Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  removes 
the  Federal  Crime  Insiu-ance  Program 
(FCIP)  rates  which  apply  to  commercial 
properties  located  in  eligible  states.  This 
is  being  recommended  to  expedite  future 
changes  to  the  rates.  If  approved,  rates 
will  be  announced  in  the  future  by 
notices  to  be  published  in  the  Federal 
Register. 

DATES:  Comments  must  be  received  on 
or  before  January  14, 1992. 
ADDRESSES:  Persons  wishing  to 
comment  should  submit  comments  in 
duplicate  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  Telephone 
Number.  (202)  646-4107. 
FOR  FURTHER  INFORMATION  CONTACT 
Kimber  A.  Wald,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C  Street.  SW..  room 
433,  Washington.  DC  20472.  Telephone 
Number  (202)  646-3440. 
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SUPPLEMENTARY  INFORMATION:  These 
amendments  to  the  FCIP  regulations  are 
the  result  of  the  experience  gained  over 
the  past  nineteen  years  the  program  has 
been  in  operation. 

The  current  commercial  rating 
program  under  the  FCIP  was  instituted 
in  1985.  That  change  was  instituted  to 
more  closely  realign  the  Program  with 
the  underwriting  and  rating  methods 
used  by  the  private  insurance  sector. 
The  Program  was  expanded  at  that  time 
from  3  classes  to  6  premium  classes. 
Premium  class  relativities  were  based 
on  industry  rating  values,  the  amount  of 
insurance  relativities,  gross  receipts 
classifications,  and  the  philosophy  of  a 
single  countrywide  rating  territory.  At 
that  time,  the  entire  rating  structure  was 
adjusted  to  produce  a  35%  revenue  level 
increase. 

In  1987.  rates  were  uniformly 
increased  by  10%  and  risk  and  alarm 
classiHcations  were  revised.  In  1988.  the 
assignment  of  business  classes  to 
premium  was  reviewed  and  changed.  In 
1989.  another  uniform  rate  increase  of 
5%  was  made. 

In  1990.  commercial  rates  were 
increased  by  15%.  businesses  were 
reclassified,  and  defmitions  of  alarm 
systems  were  modified. 

In  spite  of  the  above  revisions,  in 
-f  order  to  approach  a  more  self-sustaining 
status,  the  Federal  Insurance 
Administration  will  need  to  impose  an 
overall  rate  increase  of  approximately 
15%  to  offset  heavy  losses  under 
commercial  coverage  and  the  higher- 
than-average  administrative  expenses 
associated  with  operating  a  single-line 
residual  market  program. 

However,  inasmuch  as  the  enabling 
legislation  that  authorized  the  Program 
requires  that  crime  insurance  be  made 
available  at  affordable  rates,  for 
purposes  of  comparison  the  FIA  has 
maintained  an  ongoing  study  of  rating  of 
crime  insurance  coverages  provided  by 
the  voluntary  insurance  market. 

In  this  regard,  the  recent  study 
conducted  by  FCIP's  servicing  carrier. 
NCSI.  and  its  actuary,  Tillinghast. 
indicate  that  the  Insurance  Services 
Office  (ISO)  advisory  rates  have 
increased  five  times  since  1985.  a  rate  of 
increase  far  in  excess  of  FCIP  rates. 
However,  although  a  substantial  FCIP 
rate  increase  would  be  appropriate,  the 
Administrator  proposes  a  rate  increase 
of  only  15%.  the  maximum  allowable  by 
recent  controlling  legislation,  and  for 
commercial  classes  only.  Residential 
risk  experience  has  been  self-sustaining 
and  therefore,  is  not  subject  to  an 
increase. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  the 
final  rule  does  not  have  significant 


impact  upon  the  quality  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  files  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street.  SW., 
Washington.  DC  10472. 

The  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
has  not  undergone  regulatory  flexibility 
analysis. 

The  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291.  dated  February  17. 1981.  and 
hence,  no  regulatory  analysis  has  been 
prepared. 

FEMA  has  determined  that  this 
proposed  rule  does  not  contain  a 
collection  of  information  requirements 
as  described  in  section  3504(b)  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  83 

Crime  insurance. 
Accordingly.  44  CFR  part  83  is 
amended  as  follows: 

PART  83  [AMENDED] 

1.  The  authority  citation  for  part  83 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1749bbb  et  seq., 
Reorganization  Plan  No.  3  of  197a  EO.  12127. 

2.  Section  83.25  is  amended  by 
revising  paragraph  (e)  introductory  text 
to  read  as  follows: 

S  S3.2S    ConuiMrctel  crime  insuranc*  rate*. 

***** 

(e)  The  following  tables  shall  be  used 
to  determine  rates  for  commercial  risks: 

***** 

Dated:  September  17, 1991. 
C  M.  "Bud"  Sduuerte. 
Federal  Insurance  Administrator. 
[FR  Doc.  91-28128  Filed  11-14-^:  8:45  am] 
BILUNQ  COOe  •71»-21-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

(Docket  No.  91-50,  Notice  2] 

Light  Truck  Average  Fuel  Economy 
Standards;  Request  for  Comments 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 


action:  Request  for  comments; 

correction.  1 

summary:  On  October  8. 1991.  NHTSA 
published  in  the  Federal  Register  (56  FR 
50694)  a  request  for  comments 
concerning  light  truck  average  fuel       | 
economy  standards.  This  notice  corrects 
a  typographical  error  in  that  request  for 
comments.  I 

FOR  FURTHER  INFORMATION  CONTACT:   I 
Mr.  Orron  E.  Kee.  Chief,  Motor  Vehicle 
Requirements  Division,  National 
Highway  Traffic  Safety  Administratioi^ 
400  Seventh  Street.  SW..  Washington. 
DC.  20590.  Telephone:  (202)  366-0846. 

The  following  correction  is  made  in 
FR  Doc.  91-24015  appearing  on  50694  in 
the  issue  of  October  8. 1991: 

1.  On  page  50697.  column  two.  | 

question  11.  "Questions  3,  5.  and  6"  is 
corrected  to  read  "Questions  3. 4.  and 
6". 

Issued  on  November  8. 1991. 
Bairy  Felrice. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  91-27458  Filed  11-14-91: 8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  101S-AB67 


Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  the  Kanab 
Ambersnall  as  Endangered  and 
Designate  Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule.  I 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  determine 
the  Kanab  ambersnail  [Oxyhma 
haydeni  ssp.  kanabensis]  to  be  an 
endangered  species  and  to  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  Only  two  populations  of 
this  snail  are  known  to  exist,  both  on 
wetlands  on  private  lands  in  Kane 
County.  Utah.  A  status  survey 
completed  in  1991  discovered  that  one 
population  is  nearly  extirpated,  while 
the  other  population  has  been  subjected 
to  major  habitat  alteration  and 
destruction.  An  emergency  rule 
determining  the  Kanab  ambersnail  to  be 
endangered  was  published  on  August  8, 
1991  (56  FR  37668)  and  will  expire  on 
April  3. 1992.  The  Service  seeks  data 
and  comments  on  this  proposed  rule. 
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DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  14. 
1992.  Public  hearing  requests  must  be 
received  by  December  30. 1991. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Fish  and 
Wildlife  Enhancement.  U.S.  Fish  and 
Wildlife  Service.  2078  Administration 
Building.  1745  West  1700  South.  Salt 
Lake  City.  Utah  84104.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clark  D.  Johnson  at  the  above  address, 
telephone  801/524-4430  or  FTS  588-4430. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Kanab  ambersnail  is  a  terrestrial 
snail  in  the  family  Succlneidae.  It  has  a 
mottled  grayish-amber  to  yellowish- 
amber  colored  shell.  The  shell  is  dextral, 
thin-walled,  with  an  elevated  spire  and 
a  broad,  patulous  (expanded)  aperture. 
Fully  mature  individuals  are  about  14  to 
19  mm  (Vi  to  %  inch)  long.  7  to  9  mm  (Vi 
to  Vs  inch)  in  diameter,  with  ZV*  to  3% 
whorls  in  a  drawn  out  spire.  Its  eyes  are 
borne  at  the  ends  of  long  peduncles 
(stalks),  while  the  tentacles  are  reduced 
to  small  protuberances  at  the  base  of  the 
eye  stalks  (Pilsbry  1948.  Clarke  1991). 

Specimens  of  the  Kanab  ambersnail 
were  first  collected  in  1909  by  James 
Ferriss  from  "  'The  Greens.'  6  miles 
above  Kanab.  on  Kanab  Wash,  on  a  wet 
ledge  among  moss  and  cypripediums" 
(Ferriss  1910,  Pilsbry  1948).  These 
specimens  were  originally  placed  in  the 
species  Succinea  hawkinsi  (Ferriss  1910, 
Chamberiin  and  Jones  1929).  Henry 
Pilsbry  (1948)  transferred  these 
specimens  to  the  genus  Oxyhma  and 
erected  the  subspecies  kanabensis  in 
the  species  haydeni  for  them.  Clarke 
(1991)  notes  that  Pilsbry's  decision  to 
accord  the  Kanab  ambersnail 
subspecific  status  was  based  on  shell 
features  alone,  and  that,  as  Pilsbr>' 
himself  noted,  its  taxonomic  status 
should  be  reevaluated.  Clarke  (1991) 
suggests  that  the  Kanab  ambersnail  may 
deserve  species  status.  For  the  purpose 
of  this  listing  action,  the  Service  will 
recognize  this  taxon  at  the  subspecies 
level.  If  the  Kanab  ambersnail  is  later 
recognized  as  a  species,  this  will  not 
affect  its  designation  as  endangered. 

The  Kanab  ambersnail  lives  in 
marshes  watered  by  springs  and  seeps 
at  the  base  of  sandstone  cliffs.  It  is 
absolutely  associated  with  a  perennially 
wet  soil  surface  qr  shallow  standing 
water.  None  are  found  in  drier  areas, 
even  under  logs  or  in  other 


microhabitats  commonly  frequented  by 
other  land  snails  (Clarke  1991). 

The  presence  of  cattail  [Typha 
domingensis],  or  at  least  the 
permanently  wet  ground  which  cattail 
indicates,  is  believed  to  be  a  critical 
component  of  the  species  habitat.  The 
Kanab  ambersnail  is.most  densely 
aggregated  under  fallen  cattail  stalks  at 
the  edges  of  thick  cattail  stands.  Cattails 
may  provide  crucial  vegetative  cover  for 
the  snails.  The  American  robin  (Tardus 
migratorius]  has  been  observed  to  feed 
on  the  Kanab  ambersnail  and  may  be 
the  snail's  principal  natural  predator 
(Clarke  1991).  The  snails  are  also 
frequently  seen  just  within  the  mouths 
of  vole  burrows. 

The  Kanab  ambersnail  is  known  from 
two  populations  about  2.0  km  (1.25 
miles)  apart.  Both  populations  are  on 
privately  owned  lands.  Other  likely  sites 
in  the  area  have  been  searched  on  foot 
by  Blaine  Lunceford,  a  knowledgeable 
local  biologist  from  Kanab,  Utah,  and 
during  the  recent  status  survey  effort 
(Clarke  1991),  but  no  other  Kanab 
ambersnail  colonies  have  been 
discovered. 

The  larger  Kanab  ambersnail 
population  is  located  in  Three  Lakes 
Canyon,  a  tributary  drainage  of  Kanab 
Creek,  about  10  km  (6  miles)  northwest 
of  the  town  of  Kanab,  Utah.  The  Kanab 
ambersnail  occurs  throughout  the 
marshes  and  wet  meadows  which 
surround  the  'Three  Lakes"  ponds,  an 
area  about  1.3  km  (0.8  miles)  long  and  up 
to  90  m  (100  yards)  wide. 

Note:  The  estimated  size  of  this  habitat  has 
increased  relative  to  the  habitat  size 
estimated  in  the  emergency  rule  as  a  result  of 
more  recent  information. 

This  population  was  estimated  to 
have  as  many  as  100,000  individuals  in 
June  1990.  Soon  thereafter,  a  significant 
portion  of  this  habitat  was  destroyed  by 
earth-moving  equipment  (Clarke  1991. 
U.S.  Fish  and  Wildlife  Service  1991).  In 
February  1991,  the  landowners  were 
alerted  by  a  Service  representative  to 
the  presence  of  this  imperiled  snail  on 
their  property.  At  that  time,  the  owners 
indicated  a  willingness  to  conserve  the 
Kanab  ambersnail. 

The  smaller,  nearly  extirpated 
population  occurs  in  a  marsh,  watered 
by  a  seep,  at  the  foot  of  a  cliff  in  Kanab 
Creek  Canyon.  The  Kanab  ambersnail 
was  once  common  at  this  site.  Though 
once  larger,  this  habitat  was  discovered 
to  have  been  reduced  to  a  long  narrow 
marsh  measuring  about  46  m  (150  feet) 
long  and  15  cm  (6  inches)  wide  in  1990. 
The  marsh  had  been  partially  dewatered 
by  a  ditch  and  drainpipe  installed  by  the 
landowner  to  provide  water  for 
domestic  livestock  which  graze  in  a  field 


between  the  marsh  and  Kanab  Creek. 
An  intensive  search  of  this  habitat  in 
1990  revealed  only  three  live  snails 
(Clarke  1991). 

Federal  action  on  this  species  begun 
on  May  22, 1984,  when  the  Service 
published  a  notice  of  review  of 
invertebrate  wildlife  for  listing  as 
endangered  or  threatened  species, 
which  included  the  Kanab  ambersnail  as 
a  category  2  species  (49  FR  21664). 
Category  2  comprises  species  for  which 
the  Service  has  information  indicating 
the  appropriateness  of  a  proposal  to  list 
the  species  as  endangered  or  threatened 
but  for  which  more  substantial  data  are 
needed  on  biological  vulnerability  and 
threats.  On  January  6. 1989.  the  Service 
published  an  updated  notice  of  review 
of  animals  for  listing  as  endangered  or 
threatened  which  maintained  the  Kanab 
ambersnail  as  a  category  2  species  (54 
FR  554). 

In  1990,  the  Service  commissioned  a 
status  survey  of  candidate  Utah  snails, 
including  the  Kanab  ambersnail.  The 
final  report  was  completed  in  April  1991 
and  concluded  that  the  Kanab 
ambersnail  was  in  imminent  danger  of 
extinction  and  that  immediate  action 
should  be  taken  to  save  it  (Clarke  1991). 
The  Service  considers  the  information 
developed  in  the  1991  report  sufficient  to 
elevate  the  Kanab  ambersnail  from  a 
category  2  to  a  category  1  species.  The 
recent  precipitous  decline  of  the  snail, 
combined  with  the  species'  extreme 
vulnerability  to  further  habitat 
modification  or  other  catastrophes 
prompted  the  Service  to  emergency  list 
the  Kanab  ambersnail  as  endangered  on 
August  8, 1991.  This  emergency 
protection  expires  on  April  3, 1992. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Kanab  ambersnail 
(Oxyloma  haydeni  ssp.  kanabensis 
Pilsbry)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  As  noted 
previously,  the  Kanab  ambersnail  is 
absolutely  associated  with  a  perehnidlly 
wet  soil  surface  or  shallow  standing 
water  at  the  two  locations  described 
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earlier.  This  habitat  type  is  rare  in 
extreme  south-central  Utah. 

The  smaller  population  in  Kanab 
Creek  Canyon  was  much  bigger 
previously,  but  the  recent  dewatering  of 
this  habitat  to  provide  water  for 
livestock  has  nearly  extirpated  this 
population. 

The  larger  population  in  Three  Lakes 
Canyon  was  estimated  to  number 
100,000  snails  in  June  1990.  Early  in  1991. 
the  open  marshy  area  above  the 
uppermost  of  the  three  lakes  was  graded 
in  an  attempt  to  smooth  its  contours  to 
improve  its  aesthetic  appeal  for  future 
development  purposes.  The  private 
lando%vner  had  seriously  contemplated 
draining  the  largest  pond,  which  could 
devastate  the  snail  population,  but 
appears  to  have  abandoned  the  idea  for 
the  time  being  (U.S.  Fish  and  Wildlife 
Service  1991).  The  private  landowner 
also  has  plans  for  building  a  retirement 
home  and/or  developing  a  recreational 
vehicle  park  and  campground  in  the 
Three  Lakes  area,  which  could  result  in 
further  habitat  alteration  or  destruction. 

Historically,  the  snail's  habitat  has 
been  used  for  grazing  purposes,  which 
could  have  impacted  the  snails  in  the 
past  and  may  have  been  a  factor  in  the 
species'  current  limited  distribution'.  A 
low  level  of  grazing  continues  in  the 
species'  known  babitaL 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  threat.  However,  the  Kanab 
ambersnail  may  be  vulnerable  to 
collecting  either  for  scientific  or  private 
shell  collections.  Due  to  its  size,  the 
smaller  population  is  exceptionally 
vulnerable  to  extinction  from  collection. 

C.  Disease  or predation.  Disease  and 
predation  are  not  believed  to  be  major 
problems  affecting  the  continued 
survival  of  the  Kanab  ambersnail.  The 
snail  is  preyed  upon  by  the  American 
robin  [Tardus  migratorius).  but  this  is  a 
natural  condition.  At  present,  predation 
is  not  thought  to  be  significant  to  the 
species,  provided  crucial  environmental 
factors  that  reduce  the  degree  of 
predation  are  not  significantly  altered. 
such  as  loss  of  vegetative  cover. 

D.  TTjc  inadequacy  of  existing 
regulatory  mechanisms.  No  Federal  or 
State  laws  or  regulations  mandate 
protection  of  the  Kanab  ambersnail  or 
its  habitat.  The  known  populations 
occur  en  private  lands  managed 
primarily  for  commercial  or  agricultural 
uses. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Almost  all  known  individuals  of  the 
Kanab  ambersnail  are  found  in  the 
Three  Lakes  Canyon  population.  This 
e.xtremely  localized  population  may  be 


vulnerable  io  natural  disasters  such  as 
extreme  drought,  flood,  fire,  or  disease. 
It  can  also  be  jeopardized  by  human 
activities  such  as  periodic  burning  to 
improve  the  area  for  cattle  grazing  or 
other  economic  activity,  or  poisoning  of 
the  ponds  so  that  more  desirable 
sportfish  might  thrive  (Clarke  1991).  The 
Kanab  Creek  population  may  be  nearly 
extirpated,  but  is  potentially  important 
as  a  source  of  genetic  diversity  (Clarke 
1991). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Kanab 
ambersnail  as  an  endangered  species.  It 
is  restricted  to  two  known  populations. 
Habitat  loss  and  degradation  have 
already  drastically  reduced  population 
levels  at  the  Kanab  Creek  Canyon  site 
and  may  have  significantly  reduced 
population  numbers  at  the  Three  Lakes 
Canyon  site.  Planned  development  in 
the  Three  Lakes  Canyon  site  could 
result  in  further  habitat  loss  and 
degradation.  Without  the  protections  of 
the  Act,  the  Kanab  ambersnail  is  highly 
susceptible  to  additional  habitat  and 
population  losses.  Endangered  status, 
which  means  that  the  snail  is  in  danger 
of  extinction  throughout  a  significant 
portion  of  its  range,  is  a  more  accurate 
assessment  of  the  species'  status  than 
threatened  status. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3  of  the  Act  means: 

(i)  The  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance  with 
the  Act.  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  considerations  or 
protection:  and 

(ii)  Specific  areas  outside  the 
geographical  area  occupied  by  a  species 
at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  critical  habitat  be 
designated  to  the  maximum  extent 
prudent  and  determinable  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service 
believes  that  it  is  not  prudent  to 
determine  critical  habitat  for  the  smaller 
population  due  to  the  relatively  greater 
threat  posed  by  possible  overcoUeclion 
for  this  population.  The  rulemaking 
identifies  the  smaller  population's 


habitat  as  being  adjacent  to  sandstone 
cliffs  in  Kanab  Creek  Canyon.  If  the 
general  area  was  clearly  delineated  in  a 
critical  habitat  map.  it  would  be  a 
simple  matter  to  locate  the  smaller 
population  by  walking  along  the  foot  of 
the  cliffs.  It  would  take  only  one  | 

instance  of  collection  to  completely 
eliminate  the  smaller  population,  which 
contained  three  live  individuals  in  1990. 
If  the  smaller  population  was  genetically 
different  from  the  larger  population,  this 
would  be  a  significant  loss  to  the 
subspecies'  gene  pool. 

Though  it  also  would  be  a  simple 
matter  to  find  the  lai:ger  population  if  a 
critical  habitat  map  was  published,  the 
relative  threat  posed  by  collection  is 
significantly  smaller.  Collection  is 
unlikely  to  result  in  the  extermination  of 
a  population  estimated  to  number 
100.000  individuals  in  1990.  Therefore, 
critical  habitat  is  being  proposed  for  the 
Kanab  ambersnail  to  include  the  site 
containing  the  Three  Lakes  Canyon      i 
population,  located  approximately  6 
miles  north  northwest  of  the  town  of 
Kanab,  Utah,  in  the  wet  meadows  and 
marshes  surrounding  the  "Three  Lakes" 
ponds  between  U.S.  Highway  89  and  the 
sandstone  cliffs  west  of  the  highway. 
This  habitat  is  watered  by  seeps  from 
the  adjacent  sandstone  cliffs.  This  area 
is  about  1.3  km  (0.8  miles)  long  and  up  to 
90  m  (100  yards)  wide,  comprising  an   i 
area  of  up  to  12  hectares  (29  acres).      I 
including  the  "Three  Lakes"  ponds.  Its 
precise  location  may  be  found  in  the    i 
"Proposed  Regulations  Promulgation**  I 
section  of  this  rulemaking. 

It  is  crucial  that  these  seeps  and  their 
associated  wetlands  be  maintained  in  a 
natural  condition  in  order  to  preser\'e 
the  Kanab  ambersnail.  The  Kanab 
ambersnail  is  absolutely  associated  with 
a  perennially  abundant  wet  soil  surface 
or  shallow  standing  water,  and  is  most 
abundant  at  the  base  of  cattail  stalks. 
This  microhabitat  provides  the  species 
food  and  shelter  and  is  necessary  to 
enable  the  species  to  complete  its  life-, 
cycle  events  of  growth,  breeding, 
reproduction,  and  wintering  with 
protection  from  biotic  and  abiotic 
environmental  factors  such  as  predators, 
and  temperature  and  moisture  extremes. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat  a  brief 
description  and  evaluation  of  those 
activities  (pubUc  or  private)  that  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Activities  which  may  adversely  affect 
proposed  critical  habitat  include:  (1) 
Surface  disturbance  of  the  occupied  wet 
meadow  and  marsh  habitat  of  the 
species.  (2)  dewatering  of  the  species 
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habitat,  and  (3)  water  quality  impacts 
from  human  activities.  The  first  two 
activities  already  have  affected  the 
habitat  of  the  Kanab  ambersnail;  the 
third  is  a  potential  threat  to  the  habitat 
of  the  Kanab  ambersnail. 

The  activities  which  may  be  affected 
by  the  designation  of  critical  habitat 
would  be  tho^e  actions  authorized, 
funded,  or  carried  out  by  a  Federal 
Agency  which  may  affect  critical 
habitat.  If  the  private  landowners 
applied  for  a  VA  permit  issued  by  the 
Corps  of  Engineers  under  the  authority 
of  the  Clean  Water  Act  to  dredge  or  fill 
the  wetlands  comprising  critical  habitat, 
then  the  proposed  activity  would  need 
to  be  reviewed  to  determine  if  it  would 
destroy  or  adversely  modify  the  critical 
habitat.  In  addition,  if  the  private 
landowners  avail  themselves  of 
assistance  offered  by  the  Soil 
Conservation  Service,  then  the 
assistance  may  need  to  be  reviewed  if  it 
may  affect  critical  habitat. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
consider  the  critical  habitat  designation 
in  light  of  all  additional  relevant 
information  obtained  before  making  a 
decision  on  whether  to  issue  a  final  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  Agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
Agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 


If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
into  formal  consultation  with  the 
Service.  Because  the  Kanab  ambersnail 
was  emergency  listed  on  August  8. 1991. 
the  requirement  for  consultation  under 
section  7(a)(2)  of  the  Act  applies  to  this 
subspecies  until  the  emergency  rule 
expires  on  April  3, 1992. 

All  known  populations  of  the  Kanab 
ambersnail  are  on  private  lands.  The 
Federal  Government  may  have 
programs  or  regulatory  authority 
capable  of  influencing  privately 
undertaken  activities  in  the  habitat  of 
the  Kanab  ambersnail.  Private  activities 
involving  dredge  and  fill  of  wetlands 
would  be  required  to  have  a  404  permit. 
In  addition,  the  landowners  may  avail 
themselves  of  technical  assistance 
offered  by  the  Soil  Conservation  Service 
for  onfarm  soil  and  water  conservation 
programs  which  may  affect  the  snail. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect: 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 
Requests  for  copies  of  the  regulations  on 
animals  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  room  432. 4401  North 
Fairfax  Drive.  Arlington,  Virginia 
(telephone  703/358-2093;  FTS  921-2093). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 


scientific  community,  industrj',  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Kanab 
ambersnail; 

(2)  The  location  of  any  additional 
populations  of  the  Kanab  ambersnail 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  Section  4 
of  the  Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  Kanab  ambersnail;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

Final  promulgation  of  the  regulations 
on  the  Kanab  ambersnail  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  \c.  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  the 
publication  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor,  Fish 
and  Wildlife  Enhancement.  U.S.  Fish 
and  Wildlife  Service  (see  ADDRESSES 
above).  | 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (49  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  18  U5.C.  1381-1407;  18  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  9»- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  9  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "SNAILS."  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§17.11    Endangered  and  ttH«at*ned 
wildlife. 

*  *  •  •  • 

(h)  •  •  * 


Scwdos 


Common  name 


Scientific  name 


Range 


Verteixate 

population 

where 

endangered  or 

threatened 


Status 


When  listed 


Critical 
hat>itat 


Special 
rules 


Snails 
Snail,  Kanab  amijer., 


Oxylorrm  haytien  kanaben-    U.SX  (UT)„ 


NA_ 


431 


m\ 


3.  It  is  proposed  to  amend  §  17.95  by 
adding  a  new  section  (f)  and  adding 
critical  habitat  of  the  Kanab  ambersnail 
[Oxyhma  haydeni  kanabensis). 

§  17.95    Critical  habitat— fish  and  wildlife. 

***** 

{f;  Snails 


Kanab  Ambersnail  [Oxyloma  haydeni 
kanabensis) 

Utah,  Kane  County:  Three  Lakes 
Canyon,  the  "Three  Lakes"  ponds  and 
adjacent  wetlands  and  seeps  in  the  EV2 
SEV4  SWV4  Sec.  19,  Ey2  NE'A  NWy4  Sec. 
30.  E'A  SEV4  NWy4  Sec.  30,  and  WVz 
SWy4  NE«/4  Sec.  30.  T.  42  S..  R.  6  W..  of 
the  Salt  Lake  Meridian  between  U.S. 


Highway  89  and  the  sandstone  cliffs 
west  of  the  highway. 

Constituent  elements  include: 
Wetlands  adjacent  to  water  seeps  in 
sandstone  din's  and  surrounding  the 
"Three  Lakes"  ponds,  and  water  seeps 
in  sandstone  cliffs.  < 

***** 
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Dated:  October  10. 1991. 
Bruce  Blandufd. 

Acting  Director.  Fish  and  Wildlife  Sen-ice. 

|FR  Doc.  91-27495  Filed  11-14-91:  8:45  am] 
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50  CFR  Part  17 

RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  the  Lee 
County  Cave  Isopod  (Urceus 
usdagalun)  as  an  Endangered  Species 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  Unlike  most  other  members 
of  its  genus,  Lirceus  usdagalun  has 
adapted  to  a  totally  subterranean 
aquatic  existence.  It  is  an  eyeless, 
unpigmented  isopod  (a  kind  of 
crustacean)  originally  known  from  two 
cave  systems  in  Lee  County,  Virginia.  It 
has  been  extirpated  from  one  of  these 
systems  by  pollution  of  the  underground 
stream  it  inhabited.  In  its  remaining 
cave  system,  the  isopod  is  potentially 
threatened  by  the  proposed  construction 
of  a  prison  facility  and  an  airport  in  the 
cave  vicinity.  These  construction 
projects  could  degrade  groundwater 
quality  sufficiently  to  threaten  the 
isopod's  survival,  unless  construction 
plans  provide  for  its  protection.  The 
isopod  is  also  potentially  threatened  by 
a  landowner's  plan  to  use  the  cave's 
stream  to  generate  electricity  for  a  cabin 
proposed  to  be  built  above  the  cave. 
This  project  would  require  careful 
planning,  to  avoid  adversely  affecting 
the  isopod.  This  proposal,  if  made  flnal. 
would  implement  protection  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Lirceus  usdagalun. 
The  Service  seeks  data  and  comments 
from  the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  Januray  14, 
1992.  Public  hearing  requests  must  be 
received  by  December  30. 1991. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Annapolis  Field  Office,  U.S.  Fish 
and  Wildlife  Service,  1825  Virginia 
Street,  Annapolis.  MD  21401.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Jacobs  at  the  above  address, 
telephone  (301)  269-5446,  during  normal 
business  houru. 


SUPPLEMENTARY  INFORMATION: 
Background 

Among  the  rare  creatures  discovered 
by  Dr.  John  Molsinger,  during  his 
extensive  investigations  of  the  caves  in 
the  central  Appalachian  region,  was  a 
freshwater  isopod  crustacean  of  the 
genus  Lirceus.  Unlike  any  of  the  other  13 
species  known  to  comprise  the  genus  at 
that  time,  this  species  was  troglobitic — 
that  is.  an  obligate  cave-dweller.  In 
adapting  to  the  lightless,  unchanging 
cave  environment,  this  species,  over 
evolutionary  time,  lost  its  eyes  and 
pigmentation.  The  species  was  named 
"usdagalun".  the  Cherokee  word  for 
"cave"  or  "hole  under  rock"  (Molsinger 
and  Bowman  1973). 

Animals  in  the  genus  Lirceus  occur  in 
parts  of  the  eastern  and  mid-western 
United  States  and  the  Great  Lakes 
region  of  southern  Ontario,  Canada,  in  a 
variety  of  aquatic  habitats,  including 
springs,  seeps,  streams,  ponds,  sloughs, 
and  drain  outlets  (Williams  1972).  Some 
other  species  have  been  found  in  cave 
streams,  but  all  species  described  prior 
to  L  usdagalun  have  eyes  and  pigment 
and  none  are  considered  obligate  cave- 
dwellers  (Hubricht  and  Makin  1949). 
Subsequent  to  the  discovery  of  L 
usdagalun.  an  additional  troglobitic 
species  has  been  described  (Estes  and 
Holsinger  1976). 

Lirceus  usdagalun  is  an  eyeless, 
unpigmented  species  measuring  4  to  7.5 
millimeters  (0.2-0.3  inches)  in  length. 
The  body  is  about  64%  longer  than  wide, 
and  the  head  is  about  Vb  as  long  as 
wide,  with  deep  incisions  on  its  lateral 
margins.  The  species  was  known 
historically  from  two  cave  systems, 
located  approximately  10  kilometers  (6 
miles)  apart,  in  Lee  County,  Virginia 
(Holsinger  and  Culver  1988). 

The  caves  originally  inhabited  by  L. 
usdagalun  are  developed  in  a  band  of 
low-dipping.  middle-Ordovician 
limestone  on  the  southern  flank  of  the 
Cedar  Syncline  (Holsinger  and  Bowman 
1973).  This  broad  band  of  limestone, 
which  extends  through  south-central  Lee 
County,  is  riddled  with  caves,  sinks  and 
ravines,  typical  for  an  area  underlain  by 
a  water-soluble,  limestone  substrate. 
Such  areas  are  particularly  susceptible 
to  contamination  of  groundwater  from 
surface  contaminants  leaching  through 
the  porous  subatrafe  (Holsinger  1979). 

Lirceus  usdirgalun  has  been 
extirpated  from  one  of  the  two  cave 
systems  it  originally  occupied  by 
groundwater  pollution.  This  pollution 
resulted  when  large  quantities  of 
sawdust,  by-product  of  a  local  sawmill 
operation,  were  piled  on  the  ground 
surface  over  the  cave.  Rainwater 
leached  tannins  and  other  toxins  from 
the  sawdust  and  transferred  these 


through  the  porous  substrate  into  the 
underlying  groundwater.  Fortunately, 
the  sizeable  population  of  L  usdagalun 
in  the  other  cave  system  was  unaffected 
and  is  extant.  Prior  to  the  pollution,  a 
scientific  study  (Estes  and  Holsinger 
1982)  compared  the  populations  in  the 
two  cave  systems,  and  found  that  they 
differed  in  numerous  parameters.  The 
unique  characteristics  (and  genotypes) 
exhibited  by  the  extirpated  population 
have  been  lost  to  the  species  forever. 

The  Lee  County  cave  isopod  was  first 
recognized  by  the  Federal  government  in 
the  Federal  Register  Notice  of  Review 
published  on  May  22. 1984  (49  FR  21664). 
That  notice,  which  covered  invertebrate 
wildlife  under  consideration  for 
endangered  or  threatened  status, 
included  Lirceus  usdagalun  as  a 
Category  2  species.  Category  2  includes 
those  taxa  for  which  proposing  to  list  as 
endangered  or  threatened  is  possibly 
appropriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  available  to 
support  proposed  rules.  In  the  Federal 
Register  Animal  Notice  of  Review 
published  on  January  6, 1989,  L. 
usdagalun  was  retained  as  a  Category  2 
species,  since  available  information 
indicated  that  its  status  was  essentially  ' 
unchanged  from  1984;  it  was  rare,  but 
there  were  no  known  threats  to  its 
survival.  Since  that  time,  numerous 
threats  to  the  species'  continued 
existence  have  appeared.  One  of  these, 
the  above-mentioned  sawdust 
stockpiling,  has  already  resulted  in  the 
extirpation  of  the  species  from  half  its 
originally  known  range.  Several 
additional  factors,  described  below, 
threaten  the  isopod  in  its  one  remaining 
cave  system. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.],  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act.  set  forth  the 
procedures  for  adding  species  to  the         i 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  ot 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Lee  County  cave 
isopod  (Lirceus  usdagalun)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Lirceus 
usdagalun  has  been  extirpated  from  half 
of  its  known  historic  range  by  the 
degradation  of  its  aquatic  habitat  at  one 
of  the  two  cave  systems  it  was  known  to 
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occupy.  Sawdust  was  piled  on  the 
ground  surface  above  the  cave.  Leachate 
from  the  sawdust  entered  the  cave's 
stream  system,  stripping  oxygen  from 
the  water  and  severely  contaminating 
both  the  water  column  and  the  stream 
bed.  In  May  of  1990.  the  cave  was 
intensively  surveyed,  but  no  Lirceus  or 
other  aquatic  cave  organisms  were 
found.  "The  stream  system  within  the 
cave  is  presently  too  polluted  to  support 
any  of  its  original  aquatic  fauna  (J.R. 
Holsinger,  Old  Dominion  University, 
pers.  comm..  1991). 

A  number  of  projects  are  under 
consideration  that  could  seriously 
impact  the  fragile  habitat  on  which  the 
isopod  depends  in  the  remaining  cave 
system.  The  most  immediate  of  these 
would  be  construction  of  a  cabin 
directly  over  one  of  the  three  caves  in 
the  cave  system  occupied  by  the  isopod, 
and  use  of  the  cave  stream  flow  to 
generate  electricity  for  the  dwelling. 
Drilling  an  additional  opening  into  the 
cave  system  could  change  the  airflow, 
temperature,  humidity  and  other 
ambient  conditions  (Tuttle  and 
Stevenson  1977),  an  abrupt  change  in  the 
cave  environment  that  could  eliminate 
the  isopod,  which  is  adapted  to  an 
essentially  changeless  environment. 
Breaching  the  system  could  also  allow 
the.invasion  of  surface  organisms, 
including  potential  predators  and 
competitors  that  could  disrupt  the 
relatively  simple  and  stable  faunal  cave 
community  (Culver  1976).  It  is  also  very 
likely  that  the  construction  process  itself 
would  introduce  sediments  and  degrade 
water  quality  of  the  cave's  stream 
system.  Any  septic  field  of  the  cabin 
could  also  influence  the  stream's  water 
quality,  especially  in  light  of  the  porosity 
of  the  local  substrate. 

Also  of  concern  are  two  major 
development  projects,  an  airport  and  a 
prison  facility,  proposed  to  be 
constructed  in  the  vicinity  of  the 
isopod's  remaining  cave  system.  Some 
of  the  alternatives  under  consideration 
would  locate  these  facilities  over  or 
adjacent  to  large  sinkholes.  Such  a 
location  would  facilitate  sediments  or 
pollutants  entering  the  groundwater 
during  construction  or  operation  phases 
potentially  affecting  the  isopod. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Urceus  usdagalun  is  of  no 
perceived  value  to  hobbyist  collectors. 
The  only  interest  in  collection  of  the 
species  would  be  for  purely  scientific 
purposes,  and  these  would  be 
coordinated  with  State  and  Federal 
authorities. 

C.  Disease  orpredation.  This  <sopod 
is  undoubtedly  a  food  item  in  the  diet  of 
certain  natural  predators,  including  cave 


salamanders  and  possibly  crayfish 
(Holsinger  pers.  comm.,  1991).  However, 
this  naturally  occurring  predation  is  not 
currently  considered  a  threat  to  the 
isopod's  continued  existence.  There  are 
no  known  diseases  affecting  the  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Commonwealth  of  Virginia's  Cave 
Protection  Act  (Title  10,  chapter  12.2 
section  10-15ail-10.150.18)  states  that  it 
is  "unlawful  to  remove,  kill  or  otherwise 
disturb  any  naturally  occurring 
organisms  found  in  any  cave."  However, 
under  certain  circumstances,  this  law 
may  not  apply  to  the  owner  of  a  cave. 
There  are  no  other  known  local.  State  or 
Federal  laws  protecting  this  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Although  not  presently  a  problem.  L 
usdagalun  could  be  adversely  affected 
by  an  increase  in  human  foot  traffic 
through  their  cave.  The  isopods  could  be 
affected  directly,  or  indirectly,  by 
increased  siltation  of  the  stream  they 
occupy. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Lirceus 
usdagalun  as  endangered.  The  species 
has  been  extirpated  from  one  of  the  two 
caves  systems  it  was  known  to  occupy, 
and  it  faces  several  threats  that,  without 
Federal  protection  and  careful  planning, 
could  extirpate  it  from  its  remaining 
cave  system.  In  the  view  of  the  Service, 
the  isopod  is  in  imminent  danger  of 
extinction  throughout  the  remainder  of 
its  known  range.  To  list  this  species  as 
threatened  would  not  accurately  reflect 
the  immediacy  of  the  threats  it  faces. 
Clearly,  endangered  status  is  the  most 
appropriate  designation  for  Lirceus 
usdagalun. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  neither 
prudent  nor  beneficial  for  Lirceus 
usdogulun. 

As  noted  under  Factor  B  above,  the 
isopod  and  its  habitat  could  be 
adversely  affected  by  an  increase  in  foot 
traffic  through  the  stream  it  inhabits. 
The  location  of  the  cave  system  is  not 
widely  known  at  present.  Publication  of 
a  precise  map  and  locality  description 
could  increase  the  incidence  of 
unauthorized  visitation  to  the  cave 


system,  with  possible  adverse 
consequences  for  the  isopod  and  its 
habitat.  Such  unauthorized  intrusion 
would  be  extremely  difficult  to  regulate 
owing  to  the  remote  location  of  the  cave 
system  and  to  the  existence  of  multiple 
entrances.  For  this  reason,  the  Service 
concludes  that  it  is  not  prudent  to 
designate  critical  habitat  for  Lirceus 
usdagulun. 

In  addition  to  the  possible  adverse 
consequences  of  designating  critical 
habitat,  the  Service  believes  that  in  this 
case,  the  isopod  would  receive  no 
additional  protection  from  the 
designation  of  critical  habitat.  All 
Involved  local.  State  and  Federal 
agencies  and  principal  landowners  have 
been  notified  of  the  isopod's  location 
and  importance  of  protecting  its  habitat. 
Because  the  isopod  is  now  known  from 
only  a  single  cave  system,  any  adverse 
modification  of  this  system  would  be 
likely  to  jeopardize  the  continued 
existence  of  the  species.  The  Service 
beheves  that  habitat  protection  for  this 
species  will  be  best  accomplished 
through  the  section  7  jeopardy  standard 
and  the  section  9  prohibitions  against 
take.  In  summary,  it  would  be  of  no 
benefit,  and  it  is  not  considered  prudent, 
to  determine  critical  habitat  for  this 
species. 

Available  Conservatioii  Measuras 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
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subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  prison  and  the  airport 
proposed  to  be  constructed  in  the 
vicinity  of  the  isopod's  habitat  are  under 
the  jurisdiction  of  the  Federal  Bureau  of 
Prisons  and  the  Federal  Aviation 
Administration,  respectively.  These 
agencies  are  aware  of  the  existence  of 
the  isopod  and  of  the  need  to 
incorporate  groundwater  protection 
measures  into  their  project  plans. 

The  listing  of  this  isopod  would  also 
bring  sections  5  and  6  of  the  Endangered 
Species  Act  into  full  effect  on  its  behalf. 
Section  5  authorizes  the  acquisition  of 
lands  for  the  purpose  of  conserving 
endangered  and  threatened  species. 
Pursuant  to  section  6.  the  Service  may 
grant  funds  to  affected  States  for 
management  actions  aiding  the 
protection  and  recovery  of  the  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce,  any 
listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances,  namely,  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible  Therefore,  comments  or 


suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Annapolis  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
1.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625: 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "CRUSTACEANS,"  to  the 
List  of  Endangered  and  Threatened 
Wildlife: 

§17.11    Endangertd  and  ttireatened 

***** 

(h)  •  *  • 
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Common  ham« 


Spaciea 


Scientific  name 


Historic  rang* 


Vertelyate 

population 

wt«ere 

endangered  or 

threatened 


Status        When  ksted 


Critical 
hatMtat 


Special 
rules 


Crustaceans 
Lee  County  cave  isopod Urceus  usdagalun.. 


U.S.A.  (VA) HA.. 


NA 


NA 


(FYoposal:  Lee  County  Cave  Isopod — 
Endangered) 

Dated:  October  10, 1991. 
Bruce  Blanchard, 

A  cting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-27496  Filed  11-14-91:  8:45  am] 

BILUm  CODE  4310-SS-M 


DEPARTMENT  OF  COMMERCE 
53  CFR  Part  681 

Western  Pacific  Crustacean  Fisheries 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  availability  of  a 
fishery  management  plan  amendment 
and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  Western  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  7  to  its  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  for  Secretarial  review,  and  is 
requesting  comments  from  the  public. 
Copies  of  Amendment  7  may  be 
obtained  from  the  Council  at  the 
address  below. 

DATES:  Comments  on  the  amendment 
should  be  submitted  on  or  before 
December  30, 1991. 
ADDRESSES:  All  comments  should  be 
sent  to  E.C.  Fullerton,  Regional  Director, 
Southwest  Region,  NMFS.  300  South 
Ferry  Street.  Terminal  Island.  CA  90731. 
Copies  of  the  amendment  and 


environmental  assessment  are  available 
from  the  Western  Pacific  Fishery 
Management  Council.  1164  Bishop 
Street,  suite  1405.  Honolulu,  HI  96813 
(808-541-1974). 

FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner.  Fisheries  Management 
Division,  Southwest  Region,  NMFS, 
Terminal  Island,  California  (213-514- 
6660)  or  Alvin  Katekaru,  Southwest 
Pegion,  NMFS.  Pacific  Area  Office, 
Honolulu.  Hawaii  (808-955-8831). 
SUPPtXMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act.  16 
U.S.C.  1801  et  seq.)  requires  that  each 
Regional  Fishery  Management  Council 
submit  any  fishery  management  plan  or 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Secretary)  for  review  and 
approval,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
receiving  a  plan  or  amendment, 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  all  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

Amendment  7  proposes  to  establish 
new  controls  on  fishing  for  spiny  and 
slipper  lobster  in  the  Northwestern 
Hawaiian  Islands  (NWHI),  These 
measures  include  a  limited  access 
program,  with  a  maximum  of  15  active 
permits  and  a  maximum  of  1.100  lobster 
traps  allowed  on  board  each  permitted 
vessel.  There  also  would  be  an  annual 
fleet  harvest  quota,  a  6-month  closed 


season  each  year,  and  reporting 
requirements  to  ensure  adequate  data  to 
monitor  the  fishery  and  enforce  the 
quota.  The  amendment  provides 
authority  for  the  Regional  Director  to 
make  adjustment  in  some  measures 
through  rulemaking  with  the 
concurrence  of  the  Council.  These 
measures  are  intended  to  establish  a 
more  stable  and  economically  healthy 
fishery  while  ensuring  that  stocks  of 
spiny  and  slipper  lobster  will  not  be 
overfished.  The  amendment  follows  up 
on  the  emergency  closure  of  the  fishery 
implemented  May  8, 1991  (56  FR  21961, 
May  13, 1991),  which  was  subsequently 
extended  for  a  second  90-day  period  (56 
FR  36012,  luly  30, 1991),  as  stocks  of 
lobster  were  determined  to  be  at  risk  of 
overfishing. 

An  environmental  assessment  is 
incorporated  into  the  plan  amendment 
document.  A  regulatory  impact  review/ 
initial  regulatory  flexibility  analysis  also 
is  incorporated  info  the  amendment 
document.  All  are  available  for  public 
review  (see  "ADDRESSES"). 

Proposed  regulations  to  implement 
Amendment  7  are  scheduled  to  be  filed 
with  the  Office  of  the  Federal  Register 
within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  8, 1991. 
Joe  P.  Clem, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  National 
Marine  Fisheries  Sen-ice. 
(FR  Doc.  91-27432  Filed  11-14-81;  8:45  am] 
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Ttw  section  o«  the  FEDERAL  REGISTER 
contains  documents  other  than   rules  Of 
proposed  ruJes  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
invest;gations,  committee  meetings,  agency 
decisions  and  ruNngs,  delegations  of 
auttwrity,  fttng  of  petitions  and 
applicatKXts  and  agency  statements  of 
organization  and  furtctions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  91-159] 

National  Animal  Damage  Control 
Advisory  Committee;  Meeting 

AOCNCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  With  this  document,  we  give 
notice  of  a  meeting  of  the  National 
Animal  Damage  Control  Advisory 
Committee. 

PLACE,  DATCS,  AND  TIME  Of  MEETINO: 
The  meeting  will  be  held  in  the  Bergan 
Park  Room  of  the  Sheraton  Denver  West 
Hotel  and  Conference  Center. 
Lakewood.  Colorado  80228,  December  3 
through  December  5. 1991.  Sessions  will 
be  held  from  1  p.m.  to  5  p.m.  on 
December  3.  from  8  a.m.  to  5  p.m.  on 
December  4,  and  from  8  a.m.  to  12  noon 
on  December  5. 

FOn  RJRTHER  INFORMATION  CONTACT. 
Mr.  William  Clay.  Director,  Operational 
Support  Staff.  ADC.  APHIS.  USDA, 
room  821,  Federal  Building.  6506  Belcrest 
Road,  Hyattsville.  MD  20782.  (301)  43&- 
8281. 

SUPPLEMENTARY  INFORMATION:  The 
National  Animal  Damage  Control 
Advisory  Committee  (Committee) 
advises  the  Secretary  of  Agriculture 
concerning  policies,  program  issues,  and 
research  needed  to  conduct  the  Animal 
Damage  Control  (ADC)  program.  The 
Committee  also  serves  as  a  pubhc  forum 
enabling  those  affected  by  the  ADC 
program  to  have  a  voice  in  the 
program's  policies. 

Tentative  topics  for  discussion  at  the 
upcoming  meeting  will  include,  among 
other  things,  the  expectations  of  the 
Committee  for  1992,  distribution  of 
Federal  ADC  funds  to  the  States,  review 
of  ADC's  "futuring"  efforts,  research 
prioritization  and  adequacy  of  ADC 


research,  and  the  1080  Livestock 
Protection  Collar.  The  Committee  will 
also  develop  recommendations  and 
prepare  comments  on  the  results  of  the 
topics  presented  at  the  meeting. 

The  meeting  will  be  open  to  the 
public.  However,  d'le  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions.  Written 
statements  concerning  meeting  topics 
may  be  filed  with  the  Committee  before 
or  after  the  meeting  by  sending  them  to 
Mr.  William  Clay  at  the  address  listed 
under  "For  Further  Information 
Contact."  or  may  be  Hied  at  the  meeting. 
Please  refer  to  Pocket  Number  91-159 
when  submitting  your  statements. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92^63). 

Done  in  Washington.  DC  this  12th  day  of 
November,  1991. 
Robert  Melland. 

Administrator.  Animal  and  Plant  Health 
Inspection  Sen' ice. 
[FR  Doc.  91-27518  Filed  11-14-«1:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  70-911 

Foreign-Trade  Zone  162— New  Haven, 
CT;  Application  for  Expansion 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  New  Haven 
Chamber  of  Commerce,  grantee  of  FTZ 
162,  requesting  authority  to  relocate  and 
expand  its  zone  in  New  Haven, 
Connecticut.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-61u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  October  31. 
1991. 

FTZ  162  was  approved  on  October  2. 
1989  (Board  Order  442,  54  FR  42823. 10/ 
18/89).  It  currently  consists  of  a  site  (5.6 
acres)  at  the  Mossberg  &  Sons,  Inc., 
plant  in  the  Town  of  North  Haven  and  a 
temporary  site  (4.6  acres.  Port  Buildings 
9  &  10)  within  the  Port  of  New  Haven 
located  at  140  Waterfront  Street,  New 
Haven,  approved  as  a  boundary 
modification  for  a  period  ending 
October  31, 1993  (A-25-91). 


The  grantee  is  now  requesting 
authority  to  relocate  the  entire  zone 
project  from  the  Mossberg  site  to  the 
Port  of  New  Haven.  The  Port  site  would 
involve  two  parcels  (36.6  acres):  The  43 
acre  parcel  on  Waterfront  Street 
mentioned  above;  and,  a  32-acre  parcel 
(including  Port  Buildings  101-105)  within 
the  Port's  North  Yard  at  Wheeler  and 
Goodwin  Streets,  New  Haven.  The  zone 
would  be  operated  by  New  Haven 
Terminal,  Inc.,  as  part  of  overall  port      \ 
activity.  ' 

No  manufacturing  requests  are  being 
made  at  this  time.  Such  approvals  would 
be  requested  from  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  PuccineUi 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Victor  G. 
Weeren,  Assistant  Regional 
Commissioner,  U.S.  Customs  Service. 
Northeast  Region.  10  Causeway  Street 
suite  801,  Boston.  Massachusetts  02222- 
1056;  and.  Colonel  Philip  R.  Harris, 
Division  Engineer,  U.S.  Army  Engineer 
Division  New  England,  424  'Trapelo 
Road,  Waltham.  Massachusetts  02254- 
9149. 

Conunents  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  28, 
1991. 

A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  following 
locations: 

Port  Director's  Office,  U.S.  Customs 
Service,  Northeast  Region,  Federal 
Building,  150  Court  Street.  New 
Haven.  Connecticut  06511. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  &  Pennsylvania  Avenue  NW., 
Washington,  DC  20230. 
Dated:  November  fi,  1991. 

Dennis  Pucdnelli, 

Acting  Executive  Secretary. 

(FR  Doc.  91-27534  Filed  11-14-91;  8:45  am] 
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International  Trad«  Administration 

[A-475-7031 

Granular  Polytetrafluoroethylen* 
Resin  From  Italy;  Final  Results  of 
Antidumping  Duty  Administrative 
Rsvisw 

agency:  International  Trade 
Administration/Import  Administration; 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  On  May  17, 1991,  the 

Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
granular  polytetrafluoroethylene  resin 
from  Italy  (56  FR  22843).  The  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States,  Montefluos,  S.p.A.,  and  the 
review  period  August  1, 1989  through 
July  31, 1990.  We  have  now  completed 
tliat  review  and  determine  the  weighted 
average  dumping  margin  to  be  23.57 
percent  ad  valorem. 
EFFECnvE  DATE:  November  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Goldman  or  Barbara  Tillman, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  17, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  22843)  the 

preliminary  results  of  its  administrative 
review  of  Ihe  antidumping  duty  order  on 
granular  polytetrafluoroethylene  resin 
from  Italy  (53  FR  33163;  August  30, 1988). 
We  have  now  completed  that  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  granular 
polytetrafluoroethylene  resin,  filled  and 
unfilled.  Such  merchandise  is 
classifiable  under  Harm.onized  Tariff 
Schedule  (HTS)  item  number  3904.61.00. 
Polytetrafluoroethylene  dispersions  in 
water  and  fine  powders  are  not  covered 
by  this  order.  TTie  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Montefluos,  S.p.A., 
and  the  period  August  1, 1989  through 
luly  31, 1990. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  coimsel  for  the 
respondent,  Montefluos,  S.p.A. 

Comment  1:  Montefluos  contends  that 
the  Department  should  correct  the 
following  clerical  errors  in  the  computer 
program:  The  omission  of  model 
matching  information  for  a  particular 
type  of  PTFE;  the  failure  of  the  computer 
program  to  use  the  correct  home  market 
sales  date  for  certain  comparisons;  the 
failure  to  include  a  particular  group  of 
U.S.  sales  in  the  final  margin  analysis; 
the  failure  to  appropriately  convert  the 
difference  in  merchandise  adjustments; 
and  the  need  to  correct  inadvertent 
differences  in  merchandise  adjustments 
when  comparing  identical  merchandise. 
.    Department's  Position:  We  agree  with 
all  of  the  comments  submitted  by 
respondent  and  have  made  appropriate 
corrections  to  the  computer  program. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  weighted-average 
dumping  margin  to  be: 


Manufacturar/exporter 


Montefluos,  S.p.A. 


Time 
period 


6/ 1/89- 
7/31/90 


Margin 

(P«- 
cent) 


23.57 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  will  be  required  for 
Montefluos  S.p.A.  For  all  other 
manufacturers/exporters  of  this 
merchandise  not  covered  in  this  or  prior 
administrative  reviews,  and  who  are 
unrelated  to  the  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  23.57  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all. 
shipments  of  Italian  granular 
polytetrafluoroethylene  resin  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 


Dated:  November  7, 1991. 
Marjori*  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-27535  Filed  11-14-91:  8:45  am] 
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[A-588-M7) 

Negative  Final  Determination  of 
Circumvention  of  Antidumping  Duty 
Order  Portable  Electric  Typewriters 
From  Japan  (Brother  Industries,  Ltd. 
and  Brother  Industries  (USA),  Inc.) 

AOENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

EFFECTIVE  DATE:  November  15,  lSf91. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Hager  or  Michael  Pass,  Office 
of  Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230: 
telephone  (202)  377-5055  or  (202)  377- 
0629,  respectively. 
FINAL  DETERMINATION: 

Background 

On  April  12, 1991,  we  initiated  an 
anticircumvention  inquiry  pursuant  to 
section  781  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  to  determine  if 
Brother  Industries,  Ltd.,  and  Brother 
Industries  (USA),  Inc.,  (collectively 
"Brother")  are  circumventing  the 
antidumping  duty  order  on  portable 
electric  typewriters  ("PETs")  from  Japan 
(56  FR  14922).  We  published  the 
negative  preliminary  determination  in 
this  inquiry  on  September  13, 1991  (56 
FR  46954)  ("PETs  Negative  Preliminary 
Circumvention  Determination").  Since 
that  time,  the  following  events  have 
occurred. 

On  September  26, 1991,  we  postponed 
the  final  determination  until  November 
8, 1991  (56  FR  48778). 

On  October  4, 1991,  we  received  case 
briefs,  and  on  October  11, 1991,  rebuttal 
briefs,  from  Brother  and  Smith  Corona 
Corporation  ("Smith  Corona"),  the 
petitioner  in  this  proceeding.  We  held  a 
public  hearing  on  October  18, 1991.  Post- 
hearing  briefs  were  submitted  on 
October  23,  24,  and  28, 1991. 

Scope  of  the  Order 

The  products  covered  by  the 
antidumping  order  on  PETs  are  portable 
electric  typewriters  fivm  Japan  which 
include  typewriters  with  calculators  and 
certain  later-developed  portable 
electronic  typewriters,  including  those 
with  text  display  and  expanded 
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memory,  of  the  same  class  or  kind  as 
PETs  within  the  scope  of  the  order.  This 
later-developed  ^tcrchandise  is  of  the 
same  class  or  kind  ad  a  PET  if  it  meets 
all  of  the  following  seven  physical 
criteria:  (1)  Is  easily  portable,  with  a 
handle  and/or  carrying  case,  or  similar 
mechanism  to  facihtate  its  portabihty; 
(2)  is  electric,  regardless  of  source  of 
power;  (3)  is  comprised  of  a  single, 
integrated  unit;  (4)  has  a  keyboard 
embedded  in  the  chassis  or  frame  of  the 
machine;  (5)  has  a  built-in  printer.  (6) 
has  a  platen  (roller]  to  accommodate 
paper;  and  (7)  only  accommodates  its 
own  dedicated  or  captive  software.  (See 
Final  Scope  Ruling:  Portable  Electric 
TyuevvTiters  from  japan  (55  FR  47358, 
November  13, 1990).) 

PETs  from  japan  are  currently 
classiHable  under  Harmonized  Tariff 
Schedule  ("HTS")  subheadings 
8469.21.00  and  8469.29.00.  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  remains  dispositive. 

Period  of  Inquiry 

The  period  of  inquiry  ("POF)  is 
October  1, 1990  through  March  31. 1991. 

Standing 

On  April  1, 1991,  at  the  public  hearing, 
and  in  subsequent  briefs.  Brother 
alleged  that  Smith  Corona  lacks 
standing  to  file  the  anti-circumventiwi 
petition  because:  (1)  It  is  no  longer  a 
U.S.  manufacturer  of  the  merchandise 
subject  to  the  scope  of  the  original 
antidumping  duty  order;  (2)  it  is 
predominantly  an  importer  of  certain 
later-developed  merchandise 
subsequently  included  within  the  scope 
of  the  original  order  [i.e..  portable 
automatic  typewriters  or  automatic 
PETs  ("PATs");  and  (3)  it  is  a  U.S. 
assembler  of  certain  products  within  the 
scope  of  the  order  (i.e.,  PATs  and  hquid 
crystal  display  portable  word 
processors),  a  substantial  portion  of  the 
parts  of  which  are  imported,  mainly 
from  lapan.  We  performed  a  quahtative 
analysis  of  Smith  Corona's  U.S. 
production  activities  in  light  of  the  six 
factors  considered  by  the  Department 
for  purposes  of  its  interested  party 
standing  determinations  (i.e.,  extent  and 
source  of  capital  investment,  technical 
expertise,  U.S.  value-added, 
employment  levels,  types  of  parts 
sourced  in  the  United  States,  and  other 
costs  and  activities),  in  the  PETs 
Negative  Preliminary  Circumvention 
Determination  and  preliminarily 
determined  that  Smith  Corona  had 
standing. 

On  April  15, 1991,  and  in  subsequent 
briefs.  Smith  Corona  responded  to 


Brother's  allegation,  stating  that  it  is 
both  a  U.S.  producer  of  the  like  product 
and  a  seller  of  that  product,  other  than 
at  retail,  with  standing  as  an  interested 
party  under  19  CFR  353.29(b)  and 
353.2(k)  to  request  that  anti- 
circumvention  inquiry. 

Following  the  issuance  of  the 
preliminary  determination,  the 
Department  requested  and  received 
detailed  cost  information  from  Smith 
Corona  regarding  the  PETs  it  produces 
in  the  United  States.  We  conducted  a 
quantitative  analysis  of  Smith  Corona's 
U.S.  operations  based  on  this  data.  See 
November  8, 1991  memorandum  entitled 
"Addendum  to  Recommendation  on 
Petitioner's  Standing."  on  file  in  'Jie 
Department  of  Commerce  Central 
Records  Unit,  room  B-099.  Based  on  this 
quantitative  analysis  of  Smith  Corona's 
operations,  in  conjunction  with  the 
aforementioned  qualitative  analysis,  we 
fmd  that  Smith  Corona's  activities  in  the 
United  States  are  sufficient  to  qualify  it 
as  an  interested  party  as  defmed  by 
section  771(9)(C)  of  the  Act  (see  also  19 
CFR  353,29(c))  with  standing  to  file  the 
anti-circumvention  petition  in  this  case. 
See  Comment  6. 

Final  Calculation  of  Difference  in  Value 

We  calculated  the  difference  in  value 
between  (a)  the  PETs  completed  and 
sold  in  the  United  States  and  (b)  the 
parts  and  components  used  in  the 
production  of  that  merchandise  which 
were  imported  from  Japan.  We 
determined  that  the  differences  in  value 
ranged  from  69  to  80  percent.  (Because 
the  actual  figures  are  business 
proprietary,  each  of  the  stated 
percentages  is  approximated  within  a 
range  of  plus  or  minus  ten  percent.) 

Value  of  Completed  Merchandise 

We  used  the  weighted-average  POI 
net  selling  price  of  selected  models  of 
completed  PETs  produced  by  Brother  in 
the  United  States  to  represent  the  value 
of  PETs.  We  deducted  U.S.  inland  freight 
to  derive  the  net  selling  price  of  the 
completed  PET. 

Value  of  Japanese  Components 

For  those  parts  and  components 
sourced  ht)m  related  suppliers  in  Japan, 
we  used  the  greater  of  the  weighted- 
average  POI  transfer  price  or  weighted- 
average  POI  cost  of  production  to 
represent  the  value  of  Japanese 
components.  For  the  parts  and 
components  which  were  valued  at  cost 
of  production,  we  revised  factory 
overhead  expenses  to  reflect  findings  at 
verification.  Also,  we  allowed  an  o^set 
against  interest  expense  of  short-term 
interest  income  from  operations  up  to 
the  amount  of  total  interest  expense 


incurred.  For  those  parts  and 
components  procured  from  unrelated 
supphers  in  Japan,  we  used  the 
weighted-average  POI  acquisition  price 
to  represent  the  value  of  Japanese 
romponents. 

We  included  in  our  calculation  of 
Japanese  value  all  movement  expenses 
that  the  respondent  incurred  on 
Japanese  parts  purchases,  even  if  not 
included  in  the  selling  price  of  the 
Japanese  parts.  We  also  allocated  a 
portion  of  SG&A  and  profit  of  the  U.S. 
facihties  to  the  value  of  the  Japanese 
parts  based  on  the  ratio  of  the  value  of 
Japanese  parts  to  the  siun  of  the  value  of 
Japanese  parts,  third  country  parts,  U.S. 
parts,  and  U.S.  assembly.  Based  on 
certain  expense  reclassiHcations 
resulting  &om  findings  at  verification, 
we  revised  the  SG&A  expenses  reported 
by  Brother  International  Corporation 
(BIC),  Brother's  U.S.  sales  subsidiary, 
which  were  included  in  the  calculation 
of  U.S.  SG&A  expenses. 

Value  of  Third  Country  Components 

For  those  parts  and  components 
procured  from  related  suppliers  in  third 
countries,  we  used  the  greater  of  the 
weighted-average  POI  transfer  price  or 
the  weighted-average  POI  cost  of 
production  to  represent  the  value  of 
third  country  components.  For  those 
parts  and  components  procured  from 
unrelated  suppliers  in  third  countries. 
we  used  the  weighted-average  POI 
acquisition  price  to  represent  the  value 
of  third  country  components. 

We  inlcuded  in  our  calculation  of 
third  country  value  all  movement 
expenses  that  the  respondent  incurred 
on  third  country  parts  purchases,  even  if 
not  included  in  the  selling  price  of  the 
third  country  parts.  We  also  allocated  a 
portion  of  SG&A  expenses  and  profit  of 
the  U.S.  facilities  to  the  value  of  the 
third  country  parts  based  on  the  ratio  of 
the  value  of  third  country  parts  to  the 
sum  of  the  value  of  Japanese  parts,  third 
country  parts,  U.S.  parts,  and  U.S 
assembly.  Based  on  certain  expenses 
reclassifications  resulting  from  findings 
at  verification,  we  revised  the  SG&A 
expenses  reported  by  BIC,  which  were 
included  in  the  calculation  of  U.S.  SG&A 
expenses. 

Value  of  U^.  Components  and  U.S. 
Assembly 

We  used  the  weighted-average  POI 
price  from  Brother's  unrelated  U.S. 
.suppliers  to  represent  the  value  of  U.S. 
parts.  We  included  in  our  calculation  of 
U.S.  value  all  movement  expenses  that 
the  respondent  incurred  on  U.S.  part 
purchases,  even  if  not  included  in  the 
selling  price  of  U.S.  components.  U.S. 
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assembly  expenses  included  fabrication 
and  overhead  expenses  incurred  in  U.S. 
operations,  as  well  as  SG&A  and  profit 
We  allocated  SG&A  expenses  and  profit 
of  the  U.S.  facilities  to  the  value  of  the 
U.S.  components  based  on  the  ratio  of 
the  value  of  U.S.  assembly  and  US. 
components  to  the  sum  of  the  value  of 
Japanese  parts,  third  country  parts.  U.S. 
parts,  and  U.S.  assembly. 

Based  on  certain  expense 
reclassifications  resulting  from  findings 
at  verification,  we  revised  the  SG&A 
expenses  reported  by  BIC.  which  were 
included  in  the  calcination  of  U.S.  SG&A 
expenses. 

Interested  Party  Comments 

Comment  1:  Smith  Corona  argues  that, 
in  this  case,  whether  the  difference 
between  the  imported  parts  and  the 
total  value  of  the  PET  is  small  should  be 
considered  in  light  of  the  three  factors 
specified  in  section  781(a)(2)  of  the  Act 
(i.e..  pattern  of  trade,  an  increase  in 
parts  imports,  the  relationship  of  the 
parties).  Smith  Corona  contends  that 
where,  as  here,  all  three  factors  indicate 
circumvention,  they  must  necessarily 
affect  the  determination  of  small.  Smith 
Corona  states  that  this  interpretation  of 
the  Act  comports  with  the  remedial 
purpose  of  the  law.  and  Congress' 
historical  efforts  to  close  loopholes  in 
the  enforcement  of  the  law.  Smith 
Corona  argues  that  Brother's  review  of 
the  legislative  history  omits  entirely  this 
congressional  intent 

According  to  Smith  Corona,  "small"  is 
not  defined  in  the  antidumping  or 
countervailing  duty  statute  and, 
therefore,  the  Department  must  consult 
the  legislative  history  because  the  "plain 
language"  of  the  statute  does  not  suffice. 
See  e.g..  Muse  vs.  United  States,  434 
F.2d  349.  352  (4th  Cir.  1970).  Citing 
legislative  history.  Smith  Corona  argues 
that  Congress  intended  the^statutory 
language  to  avoid  establishing  a 
numerical  threshold  and  to  preserve  the  . 
Department's  discretion  to  deal  with 
particular  cases.  See  e.g.,  S.Rep.  71, 99th 
Cong.,  1st  Sess.  100  (1987).  Flexible 
apphcation  of  the  anticirciunvention 
statute  is  necessary  in  view  of  the 
statute's  underlying  remedial  purpose, 
according  to  Smith  Corona. 

Citing  provisions  in  the  law  relating  to 
minor  alterations  and  later-developed 
merchandise,  Smith  Corona  argues  that 
the  Department  has  the  inherent 
authority  to  prevent  evasion  of  its 
antidumping  duty  orders  when  the  form, 
but  not  the  substance,  of  the 
importations  change.  According  to  Smith 
Corona,  this  argument  is  supported  by 
the  United  States  position  in  the  GATT 
panel  proceedings.  Re  Screw  Driver 
Assembly,  Japan  v.  Economic 


Community.  Case.  L/6657,  2  Common 
Mkt  L  Rep.  639  (March  22. 1990), 
reprinted  in.  GATT.  Basic  Instruments 
and  Selected  Documents  Supp.  No.  37  at 
132. 186-187. 

Smith  Corona  also  argues  that  even 
without  express  direction  fit>m 
Congress,  the  authority  of  the 
Department  to  administer  the 
antidumping  law  carries  with  it  the 
implicit  duty  to  prevent  circimivention. 
See  Cemsco  v.  Walling.  324  U.S.  244, 
248-259  (1944).  See  also  Color  Television 
Receivers  from  Korea;  Intention  to 
Review  Preliminary  Results  of  Changed 
Circumstances;  Administrative  Review 
and  Tentative  Determination  to  Revoke 
Antidumping  Duty  Order.  (52  FR  6841. 
March  5. 1987). 

In  addition.  Smith  Corona  contends 
that,  while  the  statute  requires  the 
Department  to  consider  all  three  factors 
listed  in  section  781(a)(2)  of  the  Act  this 
list  is  not  exhaustive.  'Therefore, 
according  to  Smith  Corona,  in  order  to 
effectively  carry  out  the  intent  of 
Congress,  the  Department  should 
examine  this  case  in  light  of  the 
commercial  realities,  i.e.,  a  pattern  of 
trade  reflecting  unmistakable  intent  to 
avoid  an  antidumping  duty  order, 
through  minimal  U.S.  investment  in 
capital  and  labor,  and  only  minor 
changes  in  the  component  parts. 

According  to  Smith  Corona,  Brother's 
pattern  of  trade  consists  of  the 
continued  use  of  many  identical  parts, 
whether  fi-om  Japan  or  third  country 
suppliers,  assembled  in  the  United 
States  in  a  low-skill  operation  adding 
only  small  value  to  the  finished  product. 
In  addition,  Smith  Corona  alleges  that 
Brother  transferred  assembly  of  later- 
developed  merchandise  to  the  United 
States  in  successive  steps  following 
each  scope  determination  that  found  a 
particular  PET  within  the  parameters  of 
the  order. 

Furthermore,  with  repsect  to  pattern 
of  trade,  Smith  Corona  contends  that  it 
is  not  relevant  whether  Brother  first 
imports  components  into  Japan  and  then 
re-exports  those  parts  to  its  U.S.  plant  in 
Bartlett,  Tennessee,  or  instructs  its  parts 
suppUers  to  ship  directly  to  Bartlett 

According  to  Smith  Corona,  where  the 
facts  unequivocally  establish 
circumvention  of  an  order  by  related 
parties  which  cease  imports  of  finished 
products  and  instead  shift  to  parts 
imports,  and  where  the  elements  of 
secHons  781(a)(1)  (A)  and  (B)  of  the  Act 
indicate  circumvention,  the 
interpretation  of  "small"  for  purposes  of 
section  781(a)(1)(C)  must  be  made  so  as 
to  effectuate  the  legislative  intent  See 
NTN  Bearing  Corp.  v.  United  States.  747 
F.Supp.  726,  731  (CIT ISSOT Bearings"). 


Brother  argues  that  the  Supreme  Court 
has  specifically  directed  that  resort  may 
not  be  made  to  extrinsic  evidence  where 
the  questioned  language  is  "clear  and 
construction  accoiding  to  its  term  does 
not  lead  to  absurd  or  impractical 
consequences."  United  States  v. 
Missouri  Pacific  Railroad.  278  U.S.  269. 
277  (1929).  The  courts  have  also  stated 
that  it  is  not  necessary  to  inquire  further 
when  the  statute  is  unambiguous; 
therefore,  examination  of  the  legislative 
history  is  unnecessary.  Furthermore, 
Brother  argues  that  foreign 
manufacturers  and  investors  have  a 
right  to  rely  upon  the  statutory  language 
as  written.  National  Com  Growers 
Association  v.  Baker.  840  F.2d  1547. 1555 
(Fed.  Cit  1988)  ("[t]he  law  is  the  law  at 
the  time  of  its  existence,  whether  right 
or  not  and  'practical  men'  have  a  right 
to  rely  on  it  at  the  time  they  perpetrate 
their  actions").  According  to  Brother,  if 
the  plain  language  of  the  statute  is 
thrown  out  and  Smith  Corona's 
approach  is  adopted,  no  one  will  know 
what  the  anticircumvention  statute 
means. 

Brother  claims  that  the  factors  cited  in 
section  781(a)(2)  of  the  Act  are  not 
threshold  issues.  Therefore,  Brother 
implies  that  they  should  not  influence 
the  outcome  of  the  "small"  test  See 
Color  Picture  Tubes  from  Canada, 
Japan,  the  Republic  of  Korea,  and 
Singapore;  Negative  Final  Determination 
of  Circumvention  of  Antidumping  Duty 
Orders,  (56  FR  9667,  March  1991)  ("Color 
Picture  Tubes ') 

IXX  Position:  Section  781(a)  of  the 
Act  directs  that  the  Department  first 
determine,  inter  alia,  whether  the 
difference  between  the  value  of  the 
merchandise  sold  in  the  United  States 
and  the  parts  imported  &om  a  country 
subject  to  the  antidumping  duty  order  is 
small.  If  the  Department  determines  that 
the  difference  is  small,  that  is.  the 
conditions  set  forth  in  section  781(a)(lj 
of  the  Act  are  met  then  the  Department 
may  include  within  the  scope  of  the 
order  parts  or  components  imported 
from  the  country  subject  to  the  order.  In 
deciding  whether  it  is  appropriate  to 
include  parts,  the  Department  is  directea 
to  consider  the  factors  in  section 
781(a)(2)  of  the  Act 

A  plain  reading  of  the  statute, 
therefore,  indicates  that  the  Department 
must  first  determine  whether  the 
difference  between  the  value  of  the 
parts  from  Japan  and  value  of  the  PEJa 
completed  at  Brother's  U.S.  facility  is 
small.  Only  if  it  determines  that  the 
criteria  in  section  781(a)(1)  of  the  Act 
are  met  should  it  take  into  acocunt  the 
three  factors  listed  in  section  781(a)(2)  in 
determining  whether  to  cover  parts  in 
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the  order.  That  is,  when  the  difference  in 
value  is  small,  the  Department  has  the 
discretionary  authori^  to  apply  the 
order  to  the  imported  parts  or 
components  by  considering  the  pattern 
g:  trade,  the  relationship  of  the  parties, 
and  any  increase  in  imports. 

This  plain  reading  of  the  statute  is 
supported  by  its  legislative  history.  The 
House  bill's  anticircumvention  provision 
provided  that 

The  order  which  covers  the  completed 
article  from  a  particular  country  or  countries 
shall  apply  to  the  imported  parts  or 
components,  provided  that: 

(a)  Substantially  all  of  the  parts  or 
components  are  imported  from  the  country 
subject  to  the  finding: 

(b)  The  value  added  in  the  U.S.  is  small: 
and, 

(c)  The  parts  or  components  were  produced 
by  a  company  related  to  the  company 
performing  the  U.S.  operations. 

H.R.  Rep.  No.  576, 100th  Cong.,  2d  Sess. 
5S«,  reprinted  in  1988  U.S.  Code  Cong.  & 
Admin.  Nevs's  1632  (emphasis  added). 
The  Senate  amendment,  to  which  the 
I  louse  receded,  however,  dropped 
provisos  (a)  and  (c),  and  the  "shall 
apply"  language  of  the  House  version. 
In3tead,  the  Senate  left  the  definition  of 
small  to  the  discretion  of  the 
Department.  In  addition,  the  version,  as 
adopted,  provides  that  the  Department 
has  discretion  to  determine  whether 
parts  should  be  included  within  the 
order,  once  the  "small  test"  has  been 
conducted.  In  exercising  its  discretion  to 
decide  whether  the  order  should  be 
applied  to  parts,  the  Department  is  to 
examine  the  factors  in  section  781(a)(2) 
of  the  Act. 

Furthermore,  in  Color  Picture  .Tubes, 
Lhe  Department  held  that  the  three 
factors  in  section  781(a)(2)  are  not 
threshold  conditions.  It  follows  that,  as 
the  three  factors  are  not  threshold 
conditions,  there  is  no  basis  for 
examinirtg  those  factors  prior  to 
determining  whether  the  difference  in 
value  between  imported  Japanese  parts 
and  the  value  of  the  completed  PET  is 
small. 

Comment  2:  Smith  Corona  maintains 
that  the  relative  value  of  the  imports 
from  Japan  as  opposed  to  other 
countries  is  not  dispositive  of  a  Hnding 
of  circimivention.  In  determining 
whether  the  difference  in  value  of 
Japanese  components  and  the  finished 
product  is  small,  the  Department  has  the 
inherent  authority  to  prevent  evasion  of 
a  remedial  statute,  even  though  the 
statute  did  not  contemplate  the  situation 
revealed  by  this  inquiry.  There, 
accofding  to  Smith  Corona,  third 
country  parts  should  be  considered  in 
determining  whether  the  difference  in 


value  of  Japanese  components  and  the 
Hnished  product  is  "small." 

Smith  Corona  cites  the  legislative 
history  of  the  circumvention  provision, 
stating  Congress  intended  to  close  the 
"loopholes"  through  which 
circumvention  of  an  order  was  possible. 
Additionally,  Smith  Corona  notes  that 
the  Department  has  interpreted  the  Act 
in  such  a  way  as  to  attempt  to  give 
effect  to  legislative  intent.  See  Smith 
Corona's  argument  in  Comment  1.  Smith 
Corona  also  cites  a  recent  decision  in 
Bearings  in  support  of  its  argument  that 
because  foreign  manufacturers  can 
circumvent  an  order  by  employing 
creative  import  strategies,  the 
circumvention  provision  should  be 
interpreted  as  Smith  Corona  advocates. 
It  also  contends  that  the  Department 
has,  in  the  past,  construed  the  Act 
broadly,  and  should  do  so  here  to 
prevent  circumvention  of  an  order. 

Brother  contends  that  no  legal  basis 
exists  for  including  third-country  parts 
in  the  Japan  value.  To  do  so  would  be  in 
direct  conflict  with  the  statutory 
language  of  section  781(a)(1)(B)  of  the 
Act,  which  states  that  the  Department 
must  compare  the  value  of  the 
merchandise  assembled  and  sold  in  the 
United  States  with  the  value  of  "parts  or 
components  produced  in  the  country 
with  respect  to  which"  the  antidumping 
duty  order  applies.  As  Brother  stated 
with  regard  to  the  issue  raised  in 
Comment  1.  the  Supreme  Coiul  has 
speciflcally  directed  that  resort  may  not 
be  made  to  extrinsic  evidence  where  the 
questioned  language  is  "clear  and 
construction  according  to  its  term  does 
not  lead  to  abstud  or  impractical 
consequences."  United  States  v. 
Missouri  Pacific  Railroad.  278  U.S.  2C9, 
277  (1929).  Brother  also  cites  Certain 
Internal-Combustion  Forklift  Trucks 
from  Japan;  Negative  Final 
Determination  of  Circumvention  of 
Antidumping  Duty  Order,  (55  FR  6028. 
6029,  February  21. 1990)  ("Forklift 
Trucks"),  where  the  Department  refused 
to  include  the  value  of  third  country 
parts,  stating  that  he  anticircumvention 
provision  is  not  a  local  content  law. 

DOC  Position:  We  find  no  basis  to 
include  third  coimtry  parts  in  the  Japan 
value  in  a  section  781  (a)(1)  proceeding. 
We  do  not  agree  with  Smith  Corona  that 
the  legislative  history  supports  the 
proposition  that  third  country  parts 
should  be  included  in  the  value  of 
components  imported  from  the  country 
subject  to  the  order  when  determining 
whether  the  difference  in  value  between 
the  end  product  and  the  value  of  these 
components  is  small.  See  Discussion  of 
House  Report  100-576  in  Comment  1.  In 
fact,  the  plain  language  of  the  statute 
indicates  that  the  value  of  merchandise 


sold  in  the  United  States  shall  be 
compared  with  "parts  and  components 
produced  in  the  foreign  country  with 
respect  to  which  the  order  or  finding 
applies*  '  '."Section  781(a)(1)(B)  of 
the  Act  (emphasis  added).  As  Brother 
states  in  rebuttal  to  Smith  Corona's 
argument,  there  is  no  reference  to  the 
inclusion  of  third  country  parts  or 
components  in  determining  whether  the 
difference  in  values  is  small. 

Smith  Corona  is  correct  in  noting  that 
the  Department  has.  in  the  past, 
interpreted  the  intricacies  of  the  Act  in 
such  a  way  as  to  attempt  to  give  effect 
to  legislative  intent  where  the  law  is 
imclear  and  we  were  required  to  fill  in 
its  interstices.  However,  we  find  no 
evidence  that  Congress  intended  the 
circumvention  provision  to  be 
interpreted  as  Smith  Corona  advocates, 
even  if  one  disregards  the  plain 
language  of  the  statute. 

We  agree  with  Smith  Corona  that  the 
court  in  ruling  on  the  Bearings  scope 
decision,  stated  that  the 
anticircumvention  provision  provides 
the  Department  with  the  discretion 
necessary  to  enforce  U.S.  trade  laws 
effectively;  however,  that  decision  docs 
not  support  the  proposition  advocated 
by  Smith  Corona  in  this  case.  In 
Bearings  the  issue  was  whether 
component  parts  from  the  country  under 
investigation  could  be  included  in  the 
investigation.  The  case  is  inapposite  to 
the  present  situation,  where  there  has 
been  no  determination  that  third  coimtry 
parts  are  being  dumped  or  are  causing 
material  injury  to  the  domestic  industry. 

We  do  not  believe  that  the 
Department  would  be  acting  within  its 
authority  by  adding  the  value  of  third 
country  components  to  Japanese 
components  to  determine  whether  the 
difference  between  that  amount  and  the 
value  of  the  finished  PET  is  small.  In 
fact,  the  Department  stated  in  Forklift 
Trucks,  that  the  "anticircumvention 
provision  is  not  a  local  content  law. 
Rather,  the  provision  focuses  on  the 
difference  in  the  value  of  components 
imported  from  the  country  covered  by 
the  order  and  the  value  of  the  completed 
product  in  the  United  States." 

Comment  3:  Smith  Corona  argues  that 
the  third  country  imports  in  this  case 
were  subject  to  the  original  antidumping 
duty  order  issued  in  1980  by  virtue  of  the 
fact  that  they  were  formerly 
incorporated  into  Brother's  Japanese 
PETs.  Smith  Corona  alleges  that  Brother 
merely  assembled  PETs  in  Japan  and 
that  the  transplant  of  the  assembly  line 
to  the  United  States  should  not  operate 
to  exclude  those  parts  from  the  order. 

Smith  Corona  contends  that  the 
assembly  line  in  the  Untied  States  is 
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similar,  if  not  identical  to  the  one 
existing  in  Japan  prior  to  the 
antidumping  duty  order  on  PETs.  As 
evidence.  Smith  Corona  analyzes  two  of 
Brother's  PETs.  one  made  in  Japan  and 
the  other  made  in  the  United  States,  and 
concludes  that  their  parts  content  is 
almost  identical.  According  to  Smith 
Corona,  the  anticircumvention  provision 
was  enacted  to  end  the  situation 
whereby  relocation  of  a  low-value 
assembly  process  would  exempt  the 
finished  goods  from  an  existing 
antidumping  duty  order.  As  support  for 
this  argument.  Smith  Corona  cites  the 
legislative  history  of  section  781(a)  of 
the  Act  in  which  Congress  rejected 
statutory  language  which  would  have 
required  that  "substantially  all"  parts  or 
components  be  imported  from  the 
country  "subject"  to  an  antidumping 
duty  order.  See  House  Report  100-^76. 
According  to  Smith  Corona,  by  rejecting 
the  "substantially  all"  language,  and 
instead  including  parts  from  any  country 
"to  which  the  order  •  •  •  applies."  Id. 
Congress  manifesUy  intended  that 
products  incorporating  parts  from 
countries  not  strictly  subject  to  the 
antidumping  duty  order  might 
nevertheless  be  covered  as  a  part  of  the 
finished  product 

Brother  counters  that  there  is  no 
evidence  on  the  record  to  suggest  that  it 
simply  transplanted  its  assembly  line  to 
the  United  States.  The  evidence 
presented  by  Smith  Corona  relies  upon 
the  analysis  of  two  PET  models  that  are 
currently  produced  in  the  United  States 
and  Japan.  Nowhere  does  Smith  Corona 
even  attempt  to  show  that  Brother's 
facilities  in  Japan  at  the  time  of  the 
original  order  (1980)  were  the  same  as 
the  present  facilities  in  the  United 
States. 

DOC  Position:  We  agree  with  Smith 
Corona  that  the  deletion  of  the 
"substantially  all"  provision  has 
increased  the  latitude  of  the  Department 
in  examining  the  question  of 
circumvention.  We  do  not  agree, 
however,  that  that  deletion  has  any 
impact  on  the  comparison  of  values  in 
determining  "small."  Rather,  it  has 
simply  removed  the  threshold 
requirement  that  substantially  all  of  the 
parts  or  components  be  imported  form 
the  country  subject  to  the  finding. 

In  addition,  in  order  to  show  that  the 
PET  assembly  line  was  transplanted 
from  Japan  to  the  United  States 
following  the  imposition  of  the 
antidumping  duty  order,  we  would  need 
evidence  as  to  the  extent  of  operations 
in  Japan  prior  to  the  order.  The  evidence 
on  the  record  compares  the  operations 
currently  in  Japan  and  the  United  States 
and  cmcludes  that  die  two  are  similar. 


if  not  identical.  Iliis  evidence  is  not 
dispositive  of,  nor  does  it  address,  the 
extent  of  production  in  Japan  prior  to 
the  order.  The  Department  caimot 
assume  that  current  operations  in  Japan 
are  identical  to  those  in  place  over  11 
years  ago.  or  even  that  Brother  used  any 
third  country-sourced  components  at 
that  time.  (See  DOC  Response  to 
Comment  1  for  further  discussion  of  the 
legislative  history  of  the  Act) 

Comment  4:  Smith  Corona  argues  that 
Brother's  third  country  parts  are 
designed  in  Japan  and  assembled  from 
Japanese  components  using  Japanese 
equipment  for  captive  consumption  by 
Brother's  assembly  lines  in  the  United 
States.  Therefore,  Smith  Corona  argues 
the  true  country  of  origin  of  the  so-called 
third  coimtry  parts  is  Japan  and  they 
are.  thus,  produced  in  a  country  with 
respect  to  which  the  antidumping  duty 
order  applies  within  the  meaning  of 
section  781(a)(1)(A)  of  the  Act.  Smith 
Corona  maintains  that  information  on 
the  record,  including  engineering 
reports,  photographs,  and  physical 
samples,  establish  common  design, 
tooling,  and  parts  for  Brother's  third 
country  components.  Furthermore,  Smith 
Corona  states  that  verification  disclosed 
no  involvement  by  third  parties  in  the 
production  of  engineering  drawings  and 
technical  specifications. 

According  to  Smith  Corona,  Brother 
established  a  subsidiary  in  Malaysia  for 
the  supply  of  parts  to  its  subsidiaries  in 
the  United  States  and  the  United 
Kingdom.  Smith  Corona  states  that  the 
International  Trade  Commission's 
("ITC")  investigation  disclosed  that  the 
high-value-added  design  and 
engineering  activities  took  place  almost 
exclusively  in  Japan.  Given  the  staging 
and  functional  responsibilities  of 
Brother's  U.S.  operations,  and  given  that 
the  design  and  engineering  is  almost 
exclusively  Japanese,  Smith  Corona 
argues  that  Brother's  corporate  structure 
strongly  implies  that  all  design  and 
engineering  for  parts  assembled  in 
Malaysia  is  done  in  Japan.  Likewise. 
Smith  Corona  contends  that  other 
subassemblies  supplied  from  third 
countries  undoubtedly  contain  Japanese 
parts  and  materials  and  are  based  upon 
Brother's  Japanese  designs  and 
engineering. 

Smith  Corona  maintains  that  the 
importation  of  a  collection  of  parts, 
which  if  assembled  in  Japan  would  be 
within  the  class  or  kind  of  merchandise, 
is  constructively  merdiandise  "to  which 
such  order  •  *  *  applies."  Certain 
Personal  Word  Processors  from  Japan. 
Inv.  No.  731-TA-483.  (Final)  USITC  Pub. 
No.  2411  at  56  (August  1991).  Smith 
Corona  argues  that  at  a  minimum,  the 


Department  should  determine  the 
Japanese  content  of  all  imported 
subassemblies  and  parts  in  order  to 
calculate  more  precisely  the  value  ':aUed 
for  by  section  781(aHl)(C)  of  the  Act 

According  to  Smith  Corona,  the 
Department  need  not  speculate,  as 
suggested  by  Brother,  to  find  record 
evidence  that  Brother's  third  country 
imports  are  implicated  in  a  pattern  of 
trade  amounting  to  circumvention  of  the 
antidumping  duty  order.  For  example, 
the  exhibits  to  Smith  Corona's 
anticircumvention  petition  established 
that  Brother's  U.S.-assembled  and 
Japan-assembled  typewriters  used  the 
same  major  parts.  Furthermore,  Smith 
Corona  disassembled  two  Brother 
tj'pewriters,  one  made  in  Japan,  the 
other  in  the  United  Slates,  and 
concluded  that  the  various  parts, 
subassembles,  and  major  comp>onent8 
(1)  are  identical.  (2)  have  identical 
markings,  or  (3)  are  assembled  in  an 
identical  configuration  using  similar 
components.  Smith  Corona  states  that 
while  it  has  provided  the  best 
information  reasonably  available  to  it 
on  this  issue,  Brother  did  not  provide 
any  evidence  in  rebuttal.  In  support  of 
this  argument  Smith  Corona  cites 
Freeport  Minerals  Co.,  v.  United  States, 
776  F.2d  1029. 1033  (Fed.  Cir.  1985)  ("the 
administering  authority  must  take  into 
consideration  the  best  information 
available  to  it").  Likewise,  according  to 
Smith  Corona,  the  Department  in 
combatting  circumvention  of  its  orders, 
should  not  place  an  insurmountable 
burden  on  Smith  Corona,  at  least  Smith 
Corona  argues,  the  Department  should 
"collect  pertinent  date"  and  consider 
every  "relevant  aspect"  of  the  questions 
presented.  Timken  Co.  v.  United  States, 
10  err  88,  97,  630  F.Supp.  1328, 1337-38 
(1986). 

Brother  contends  that  there  is  no 
factual  basis  for  including  third-country 
parts  in  the  Japan  value.  The  petitioner 
has  not  demonstrated  that  third-country 
parts  are.  in  reality,  Japanese  parts.  The 
Department  has  consistently  considered 
the  country  of  origin  of  merchandise  as 
the  country  of  export  except  where 
merchandise  is  transshipped  through  a 
third-country  and  does  not  enter  the 
commerce  of  that  country.  Brother 
asserts  that  Smith-Corona  is  attempting 
to  nullify  the  country  of  origin  by  simply 
alleging  that  the  real  country  of  origin 
for  Brother's  globally  sourced  parts  is 
Japan.  The  petitioner's  attempts  to 
distinguish  these  parts  by  stating  that 
they  are  procured  from  related  suppliers 
simply  defies  the  law  and  current 
practice.  The  Department  has  never 
adopted  the  position  that  parts  procured 
from  related  suppliers  in  third  countries 
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are  in  fdct  ;;-oJucts  of  the  home  market. 
Televisions  ■'•^m  Japan  (televisions 
exportcfl  Uy.ci  Japanese  manufacturer's 
factories  in  Taiwan  and  Singapore 
excluded  Frcm  investigation  so  long  as 
they  are  not  transshipments  or  assembly 
of  kits). 

Smith  Corona's  suggestion  that 
Brother  is  simply  transshipping  parts  to 
the  United  States  via  Malaysia  is  not 
supported  by  any  evidence  on  the 
record.  While  exports  of  Japanese  parts 
and  accessories  of  typewriters  to 
Malaysia  rose  from  approximately 
$143,000  in  1988  and  1S89  to 
approximately  $286,000  in  January-June 
1991,  the  statistics  indicate  neither  who 
exported  the  merchandise  nor  what 
happened  to  the  merchandise  once  in 
Malaysia.  Brother  again  assets  that  any 
part  exported  from  Japan  to  Malaysia 
for  incorporation  into  a  further 
manufactured  product  becomes  a 
product  of  Malaysia. 

Brother  adds  that  the  petitioner's 
contention  that  its  parent  in  Japan  has 
provided  the  R&D,  tools,  molds,  and 
other  assets  for  manufacturing  the  third- 
country  parts  is,  at  best,  specuilation. 
and,  nonetheless,  inconclusive. 
Assuming,  arguendo,  that  Brother  has 
provided  such  assistance,  investment  in 
a  third  country  operation  does  not 
convert  that  operation  into  a  producer  of 
merchandise  subject  to  the  antidumping 
duty  order  covering  such  merchandise 
from  the  country  in  which  the  investor  is 
domiciled. 

Brother  argues  that  Smith  Corona's 
assertion  that  subassemblies  procured 
from  unrelated  third  country  suppliers 
contain  Japanese  parts  that  should  be 
included  in  Japan  value  is  baseless. 
First,  Smith  Corona's  analysis  of 
Brother's  model  W-4U  typewriter  is  not 
relevant  because  (1)  the  machine  was 
manufactured  in  Japan,  and  (2)  the  WP- 
4U  was  manufactured  one  year  prior  to 
the  current  POI.  Furthermore,  to  assiune 
that  Japanese  components  of  a  third 
country-produced  subassembled 
procured  from  an  unrelated  supplier 
should  be  reflected  in  Brother's  Japan 
value  would  force  the  Department  to  (1) 
rely  on  estimates  of  these  costs,  as  the 
actual  costs  would  be  nearly  impossible 
to  obtain  from  an  unrelated  entity,  and 
(2)  utilize  the  costs  of  the  unrelated 
supplier  as  a  part  of  Brother's  cost. 

DOC  Position:  Smith  Corona  argues 
that  third  country  parts  are  a  product  of 
Japanese  engineering  and  include 
Japanese  produced  sub-components.  We 
find  no  legal  basis  for  including  third 
country  parts  in  our  calculation  of  the 
difference  between  the  value  of 
Japanese  parts  and  components  and  the 
end-product  (see  DOC  Position  to 
Comment  3  and  4). 


Even  assuming  that  such  a  legal  basis 
exists.  Smith  Corona  has  not  provided 
sufficient  evidence  Lhat  indicates  that 
Brother  provided  manufacturing 
assistance  other  than  direct  Japanese 
investment  in  a  related  subsidiary. 
Direct  Japanese  investment  alone  is  not 
a  sufficient  basis  to  treat  parts 
manufactured  in  a  third  country  as 
Japanese  parts. 

There  is  no  evidence  that  PET  parts 
exported  by  Brother  from  its  related 
subsidiary  in  Malysia  are  in  fact 
products  from  Japan,  i.e..  that  they  are 
merely  transshipped.  The  Department 
addressed  the  issue  of  transshipment  in 
the  verification  report,  noting 
"respondent  look  a  conservative 
approach  in  classifying  the  subject  parts 
by  country  of  origin"  [i.e..  "certain  parts 
[BrotherJ  procured  from  a  U.S.  vendor 
which  [Brother]  knew  were  procured  by 
a  Japanese  or  third  country 
manufacturer,  were  classified  as 
Japanese  or  third  country  parts, 
respectively,  not  as  U.S.  parts")  and 
"(njo  discrepancies  were  noted." 
Memorandum  from  Linda  K.  Eads  and 
V.  frene  Darzenta  to  Gary  Taverman 
and  Marie  Parker,  September  5, 1991,  at 
4.  Thus,  there  is  no  evidence  to  suggest 
that  Brother  transships  Japanese  parts 
through  Malaysia. 

In  addition,  while  circumvention  of  an 
order  can  occur  wh^n  unrelated  parties 
in  the  United  States  and  the  country 
subject  to  the  order  are  involved  in  the 
importation  and  assembly  of  parts,  parts 
and  components  which  are  imported 
from  unrelated  suppliers  in  third 
countries,  and  which  are  of  third 
country  origin  cannot  be  viewed  as 
being  part  of  the  Japan  value  of  the 
fmished  product.  As  these  parts  are 
further  manufactured  in  third  countries, 
they  cannot  be  viewed  as  produced  in  a 
country  with  respect  to  which  the 
antidumping  duty  order  applies"  (see 
also,  DOC  Position  to  comment  2  and  3). 

Comment  5:  According  to  Smith 
Corona,  the  100  production  steps 
performed  by  Brother  at  Bartlett  are  a 
fraction  of  the  8,000  manufacturing  steps 
required  to  produce  a  PET.  Smith 
Corona  argues  that  the  three  operations 
performed  at  Bartlett  (welding  imported 
chassis  parts,  subassembly  of  imported 
PC  boards,  and  fmal  assembly)  do  not 
constitute  a  full-scale  manufacturing 
plant.  In  addition.  Smith  Corona  states 
that  Brother  does  not  engage  in 
fabrication  in  its  Bartlett  plant  and  that 
the  technology  employed  is 
unsophisticated,  depending  upon 
manual  assembly.  According  to  Smith 
Corona,  Brother's  U.S.  facility's 
employment  and  investment  levels  are 
not  on  par  with  an  integrated 
manufacturii\g  facility.  Furthermore, 


essential  engineering,  design,  and 
development  takes  place  in  Japan. 
According  to  Smitli  Corona,  the 
evidence  on  the  record  establishes  that 
Brother  is  engaging  in  the  minimum 
amount  of  PET  production  possible  in  > 
the  United  States. 

Brother  states  that  the  petitioner's 
analysis  of  other  factors,  including  the 
number  of  production  steps,  amount  of 
investment,  and  the  wages  and  skills  of 
U.S.  workers  is  an  attempt  to  introduce 
subjective  terms  not  found  in  the 
statute's  discussion  of  circumvention. 
The  number  of  production  steps  at 
Brother's  facility  in  the  United  States  is 
not  dispositive  of  the  extent  of 
production.  In  fact,  it  is  more  indicative 
of  the  level  of  vertical  integration  of  the 
operation.  While  Smith  Corona  asserts 
that  Brother  does  not  approach  the  6,000 
production  steps  it  states  are  necessary 
to  produce  a  PET,  Brother  contends  it 
does  perform  a  significant  number  of 
steps.  Brother  states  that  Smith  Corona, 
a  producer  of  its  own  screws,  plastic 
housings,  etc.,  has  more  production 
steps,  but  that  fact  alone  does  not  make 
Brother  any  less  a  producer.  Brother's 
external  sourcing  of  certain  parts  is 
more  cost-effective  than  on-site 
production.  Smith  Corona's  assertion 
that  Brother's  technology  is 
unsophisticated  and  depends  upon 
manual  assembly  is  baseless  given  the 
information  obtained  by  the 
Department.  As  support  for  the  assertion 
that  its  U.S.  operations  are  not 
unsophisticated,  Brother  cites  Certain 
Personal  World  Processors  from  Japan, 
Inv.  No.  731-TA-483  (Final).  USITC  Pub. 
No.  2411  (August  1991).  in  which  the 
ITC's  majority  opinion  stated  "BI(USA) 
not  only  produces  the  finished  product, 
but  assembles  an  important  component, 
printed  circuit  boards." 

Brother  maintains  that  Smith  Corona's 
comparisons  between  its  U.S.  operations 
and  those  of  Brother  are  not  of  any 
weight  under  the  law.  In  fact,  there  is  no 
benchmark  against  which  Brother's 
operations  legally  can  be  compared. 

DOC  Position:  We  agree  with  Brother 
that  the  determination  of  whether 
circumvention  is  taking  place  should  not 
be  based  on  a  comparative  analysis  of 
Smith  Corona's  operations  and  those  of 
Brother.  In  Forklift  Trucks,  the 
Department  rejected  the  petitioner's 
comparison  of  its  operations  to  those  of 
the  respondents  noting  "[sjuch 
comparisons  are  inappropriate  because 
they  do  not  account  for  a  variety  of 
factors  that  affect  investment  levels, 
such  as  volume  of  production  and  types 
of  products  manufactured  [it  is  not 
necessary  that  respondents'  investments 
be  comparable  with  those  of  [petitioner] 


Federal  Register  /  Vol.  56.  No.  221  /  Friday.  November  15.  1991  /  Noticeg 58037 


in  order  for  the  Department  to  decide  if 
respondents'  facilities  are  more  than 
mere  completion  or  assembly 
operations]."  Id.  For  purposes  of 
determining  whether  circumvention  is 
taking  place,  the  Department  analyzed 
the  factors  enumerated  in  section  781(a) 
of  the  Act  which  do  not,  and  properly 
cannot,  include  a  comparative  analysis 
of  various  companies  involved  in  the 
manufacture  of  the  product  at  issue. 

While  we  recognize  that  Smith 
Corona  may  be  a  more  vertically 
integrated  operation  than  Brother,  lack 
of  vertical  integration  does  not 
demonsfrate  that  circumvention  is 
taking  place.  Additionally,  Smith 
Corona  and  Brother  may  have  different 
definitions  of  what  constitutes  a 
"production  step."  As  the  Department 
noted  in  the  PETs  Negative  Preliminary 
Circumvention  Determination,  "we 
viewed  over  100  production  steps"  at 
Brother's  facility  in  Tennessee.  These 
100  production  steps  may  or  may  not  be 
equivalent  to  the  production  steps 
described  by  Smith  Corona  because 
neither  party  deBned  what  constitutes  a 
"production  step." 

Comment  6:  Brother  states  that  Smith 
Corona  does  not  have  standing  to  file 
the  petition  in  the  instant  inquiry 
because  it  is  not  an  interested  party 
pursuant  to  19  CFR  353.29(b]  and 
353.2(k).  Brother  asserts  that  each  of  the 
six  rrC  criteria  applied  to  it  (extent  and 
source  of  capital  investment,  technical 
expertise,  U.S.  value-added, 
employment  levels,  types  of  parts 
sourced  in  the  United  States,  and  other 
costs  and  activities),  as  petitioner  in  the 
PETs  from  Singapore  investigation, 
should  be  appUed  to  Smith  Corona  in 
the  instant  inquiry. 

Brother  contends  that  because  Smith 
Corona  shifted  all  production  of  PETs  to 
Singapore  in  1989,  it  has  no  capital 
investment,  value  added,  employment, 
capital  investment,  U.S.  sourced  parts, 
or  any  other  costs  and  activities  in  the 
United  States  directly  leading  to  the 
production  of  PETS.  Any  costs  related  to 
R&D.  design,  or  engineering  would  not 
exceed  a  negligible  percentage  of  the 
U.S.  market  value  of  such  imported 
PETs,  as  PETs  are  a  mature  product  and 
have  not  been  subject  to  significant 
technological  advancements  in  the  past 
ten  years.  Accordingly,  with  respect  to 
PETs,  Smith  Corona  is  not  a  domestic 
producer  or  wholesaler  of  domestically 
produced  PETs.  as  required  by  19  CFR 
353.2(k). 

Brother  maintains  that  Smith  Corona 
is  the  largest  U.S.  importer  of  PATs  and 
that  more  than  50  percent  of  the  PATs 
marketed  by  Smith  Corona  are 
assembled  in  its  Singapore  facilities  or 
elsewhere  offshore.  Additionally,  the 


two  models  produced  in  the  United 
States  are  "high-end"  models  which 
benefit  from  the  strong  market  presence 
of  low  priced  Smith  Corona  imports. 
Brother  argues  that  Smith  Corona's 
domestic  assembly  operations  should  be 
disregarded  in  determining  the  scope  of 
the  domestic  industry  producing  the  like 
product  in  accordance  with  section 
771(a)(4)(B)  of  the  Act  which  states: 

When  some  producers  arc  related  to  the 
exporters  or  importers  or  are  themselves 
imports  of  the  allegedly  *  *  *  dumped 
merchandise,  the  term  "industry"  may  be 
applied  in  appropriate  circumstances  by 
excluding  such  producers  from  those  included 
in  that  industry. 

While  the  provision  authorizes  the  ITC 
to  disregard  certain  producers,  the 
Department  may.  in  the  independent 
exercise  of  its  discretion,  properly  apply 
this  provision. 

Brother  asserts  that  Smith  Corona  has 
a  "master  plan"  to  phase  out  U.S. 
operations  and  that,  in  addition  to  the 
facts  stated  above,  the  following  proves 
that  it  is  not  an  interested  party  within 
the  meaning  of  19  CFR  353.2(k):  (1)  PATs 
assembled  in  Smith  Corona's  U.S. 
facility  represent  less  than  20  percent  of 
Smith  Corona's  sales  of  the  like  product; 
(20)  Smith  Corona  plans  to  phase  out 
domestic  production  completely  and 
transform  its  U.S.  operation  into  a  sales 
and  marketing  organization;  and  (3) 
Smith  Corona  is  systematically  reducing 
its  U.S.  workforce  as  it  increases  its 
workforce  in  Singapore.  Brother  cites 
The  Worker  Adjustment  and  Retraining 
Notification  Act  as  the  sole  reason 
Smith  Corona's  move  to  Singapore  has 
been  retarded. 

Assuming,  arguendo,  that  the 
preceding  does  not  provide  a  basis  for 
disregarding  PAT  assembly  in  the 
United  States,  Brother  asserts  that  the 
Department  may  still  disregard  that 
production  based  on  an  analysis  of  the 
six  ITC  criteria. 

Brother  contends  that  Smith  Corona's 
capital  investment  in  the  United  States 
is  dedicated  primarily  to  the  production 
of  personal  word  processors  ("PWPs"). 
Based  on  the  extent  to  which  the  U.S. 
facilities  are  used  to  produce  PATs,  a 
similar  proportion  of  investment  may  be 
allocated  to  this  production.  The 
resulting  investment  figure  is  negligible. 
Brother  again  asserts  that  the  majority 
of  capital  investment  is  based  in 
Singapore. 

Brother  argues  that  Smith  Corona's 
assembly  of  PATs  in  the  United  States 
can  best  be  characterized  as  final 
assembly  operations  using  low  skilled 
workers.  Fabrication  such  as  the 
machining  of  small  nuts,  screws,  other 
fasteners,  and  injection  molded  plastic 


parts  requires  operators  with  no  special 
skills. 

With  respect  to  two  PAT  models 
assembled  in  the  United  States,  Brother 
states  that  the  U.S.  value-added 
components,  as  a  percentage  of  the  total 
components,  is  small.  As  discussed  in 
the  Pacific  Ri.m  Report,  a  report 
commissioned  by  Brother  analyzing  the 
parts  content  of  Smith  Corona  PATs.  the 
identified  U.S.  value  added  in  the  two 
models  was  determined  to  be,  on 
average,  less  than  10  percent.  An 
analysis  of  the  higher  technology  inputs 
indicates  that  they  were  produced 
outside  the  United  States.  Only  the 
plastic  cabinet,  a  non-operational  and 
non-critical  component,  was  identified 
as  produced  in  the  United  States. 

Brother  contends  that  while  a  precise 
number  of  employees  engaged  in  the 
assembly  of  PATs  in  the  United  States  is 
not  available,  the  number  is  believed  to 
be  small.  Additionally,  the  workers  may 
be  engaged  in  production  of  other 
merchandise,  such  as  PWPs. 

As  discussed  previously.  Brother 
contends  that  the  quantity  and  types  of 
domestically  sourced  parts  is  small,  with 
the  plastic  housing  being  the  only  part 
clearly  identified  as  having  been 
produced  in  the  United  States. 

Brother  maintains  that  any  R&D, 
design  and  engineering  cost  incurred  in 
the  United  States  should  be  allocated 
proportionally  to  those  products 
produced  in  Singapore  and  the  United 
States. 

Brother  adds  that,  while  Smith  Corona 
was  found  to  have  standing  to  file  a 
petition  in  Certain  Personal  Word 
Processors  from  Japan,  such  a 
determination  does  not  give  Smith 
Corona  standing  with  respect  to  PETs 
and  PATs.  a  separate  like  product  See 
e.g..  High  Information  Content  Flat  Panel 
Displays  and  Display  Glass  Therefor 
from  Japan:  Final  Determinations; 
Rescission  of  Investigation  and  Partial 
Dismissal  of  Petition.  (56  FR  32376.  July 
16. 1991). 

Lastly.  Brother  maintains  that  Smith 
Corona  is  not  a  manufacturer,  producer, 
or  wholesaler  of  PWPs  in  the  United 
States.  Brother's  analysis  of  the  origin  of 
parts  of  three  PWPs  indicates  that  the 
value  of  U.S.  components  ranges  from 
4.1  percent  to  13.11  percent  of  the  total 
value  of  the  components.  As  was  the 
case  with  PATs,  the  identified  U.S. 
value  added  component  consists  of  the 
plastic  housing.  Regarding  R&D,  Brother 
asserts  that  PWPs  are  a  mature 
technology,  therefore,  any  R&D  incurred 
in  their  manufacture  is  small. 

Smith  Corona  asserts  that  Brother's 
renewed  challenge  to  Smith  Corona's 
standing  as  an  interested  party  should 
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be  denied.  Smith  Corona  states  that 
Brother  offers  no  new  evidence  or  other 
basis  to  overturn  the  Department's 
determination  that  Smith  Corona  has 
standing  as  a  domestic  producer  and  a 
manofacturer.  According  to  Smith 
Corona,  Brother  has  ignored  data  on  the 
record  which  establish  that  Smith 
Corona's  U.S.  value-added  is  over  75 
percent  of  the  total  cost  of  production 
for  the  FETa  wfaid)  it  manufactures  in 
the  United  States.  Furthermore,  Smith 
Corona  alleges  that  Brother  has  failed  to 
mention  Smith  Corona's  U.S.  production 
of  PVVPs  which  are  covered  by  the  scope 
of  the  order  (See  Final  Scope  Ruling; 
Portable  Electric  Typewriters  from 
Japan  (55  FR  47368,  47370.  November  13. 
1990)  ("PETs  Scope  Ruling"))  and  the 
fact  that  the  Department  concluded  in 
Personal  Word  Processors  that  Smith 
Corona  was  a  domestic  producer  and 
manufacturer  of  such  PWPs. 

With  respect  to  capital  investment. 
Smith  Corona  contends  that  Brother 
ignores  the  total  dollar  amount  of  Smith 
Corona's  investment  in  the  United 
States  and,  instead,  argues  that  Smith 
Corona's  investment  in  in-house 
production  capability  for  items  which 
can  be  produced  from  domestic  or  on- 
shore suppliers  is  a  marginal  factor. 
Citing  Recession  of  Initiating  of 
Antidumping  Duty  Investigation  and 
Dismissal  of  Petition:  Certain  Portable 
Electric  Typewriters  from  Singapore  (56 
FR  49880. 49881,  October  2. 1991)  ("PETs 
from  Singapore"),  however.  Smith 
Corona  contends  that  the  decision  to 
manufacture  and  fabricate  parts,  as 
opposed  to  merely  assembling 
purchased  parts  and  components,  is 
directly  indicative  of  manufacturing  or 
production  required  in  order  to  establish 
standing. 

According  to  Smith  Corona,  Brother's 
allegations  regarding  the  technical 
expertise  involved  in  the  production  of 
PETs  in  Smith  Corona's  U.S.  facility  in 
Cortland,  New  York,  are  flatly 
contradicted  by  the  record.  Smith 
Corona  states  that  it  engages  in 
substantial  production  activities 
including  R4D.  product  engineering, 
manufacturing  engineering,  quality 
control  material  management,  and  tool 
and  die  manufacture,  all  of  which 
require  considerable  technical  expertise. 

Smith  Corona  also  asserts  that 
Brother  misrepresents  the  record  with 
respect  to  Smith  Corona's  U.S.  value- 
added.  According  to  Smith  Corona,  data 
and  a  video  tape  submitted  to  the 
Department,  as  well  as  personal 
observations  made  by  Department 
personnel  during  a  factory  tour  of  Smith 
Corona's  facilities,  clearly  establish  that 
over  75  percent  by  value  of  the  total  cost 


of  Smith  Corona's  PETs  was  added  in 
the  United  States.  Smith  Corona  states 
that  the  Pacific  Rim  Report  is 
fundamentally  flawed  in  assuming  that 
various  subassemblies,  such  as  the 
carriage  mechanism,  were  produced  in 
Singapore  and  imported.  According  to 
Smith  Corona,  Department  personnel 
witnessed  manufacturing  of  the  carriage 
assembly  in  Cortland.  Smith  Corona 
also  argues  that  the  8^  percent 
estimated  U.S.  value-added  supplied  by 
the  Pacific  Rim  Report  is  based  upon 
uninformed  speculation,  readily 
dismissed  by  simply  viewing  the  plant 
tour  video. 

Smith  Corona  states  that  Brother  does 
not  address  the  level  of  employment  at 
Cortland,  but  instead  speculates  that 
Smith  Corona's  employees  "may  be 
engaged"  in  the  production  of  other 
products.  Against  the  evidence  of  Smith 
Corona's  plant  tour  video  and  the 
persona!  observations  by  Department 
officials  during  the  Smith  Corona  plant 
tour.  Smith  Corona  argues  that  Brother's 
allegation  is  not  supported  by 
substantial  evidence. 

With  respect  to  the  quantity  and  types 
of  parts  sourced,  Smith  Corona  contends 
that  Brother  again  ignores  information 
on  the  record.  According  to  Smith 
Corona,  the  Pacific  Rim  Report  wrongly 
assumes  that  the  carriage  assembly,  as 
well  as  any  other  unmarked  part,  is 
foreign  in  origin.  Smith  Corona  states 
that  Brother  has  not  addressed  evidence 
on  the  record  which  indicates  that  all  of 
these  parts  are  of  U.S.  origin.  When  the 
carriage  assembly  is  reclassified  and  the 
other  parts  are  properly  labeled  as  U.S. 
origin,  the  total  U.S.  parts  content 
identified  by  the  Pacific  Rim  Report  is 
greater  than  50  percent  for  certain 
models  of  PETs. 

According  to  Smith  Corona,  Brother 
incorrectly  speculates  that  most  R&D 
and  design  costs  incurred  in  the 
production  of  PETs  should  be  allocated 
to  Singapore.  Smith  Corona  asserts  that 
more  models,  each  of  higher  degrees  of 
sophistication,  are  produced  in  Cortland 
and.  therefore.  Brother's  rationale  does 
not  support  its  conclusion. 

Furthermore,  with  respect  to  Brother's 
arguments  concerning  section  771(4)  (B) 
of  the  Act.  die  related  party  provision  of 
the  Act  Smith  Corona  contends  that  it  is 
not  an  importer  of  Japanese  PETs  or  of 
any  PET  parts  and  components  covered 
by  this  antidumping  duty  order  [i.e.,  the 
"dumped  merchandise"  in  this  inquiry). 
Therefore,  according  to  Smith  Corona, 
section  771(4)(B)  is  inapplicable. 

Fmally,  Brother's  arguments 
concerning  Smith  Corona's  status  as  a 
producer  of  the  Like  product  are 
irrelevant,  according  to  Smith  Corona. 


Smith  Corona  contends  that  the 
anticircumvention  petition  was  not 
limited  by  the  distinctions  made  by 
Brother  between  PETs  and  PWPs. 
Brother's  legal  argument  that  U.S. 
manufacturers  which  do  not  produce 
models  identical  to  every  species  of 
import  do  not  have  standing  with 
respect  to  those  models  not  produced, 
has  repeatedly  been  rejected  by  the 
Department  and  the  courts,  according  to 
Smith  Corona.  See  e.g.,  Koyo  Seiko  Co.. 
Ltd.  versus  United  States,  Slip  Op.  91- 
52,  at  10-11  (June  27, 1991).  appeal 
pending.  Fed.  Cir.  Appeal  No.  91-1427. 

Smith  Corona  maintains  that  prior  to 
the  preliminary  circumvention 
determination,  the  Department  analyzed 
an  identical  record  using  virtually  the 
same  criteria  argued  by  Brother.  Brother 
has  provided  no  basis,  however,  for  the 
Department  to  depart  from  its  prior 
ruling  that  Smith  Corona  has  standing  to 
pursue  the  instant  inquiry. 

DOC  Position:  The  standing  challenge 
in  this  case  involves  the  allegation  that 
the  petitioner  is  an  assembler  and  not  a 
manufacturer  of  the  like  product  and, 
therefore,  lacks  interested  party  status 
pursuant  to  section  771(9)(C)  of  the  Act, 
to  bring  the  petition.  The  scope  of  the 
PETs  order  includes  PETs,  PATs.  and 
certain  PWPs.  PETs  Scope  Ruling.  PETs, 
PATs,  and  certain  PWPs  all  constitute 
the  same  like  product  and  one  class  or 
kind  of  merchandise.  Information  on  the 
record  indicates  that  Smith  Corona 
does,  in  fact  produce  PATs  in  the 
United  States  (see  discussion  below). 
Therefore,  we  have  concluded  that 
Smith  Corona  is  a  producer  of  the  Uke 
product  in  the  United  States  for  standing 
purposes.  Brother's  argument  concerning 
Smith  Corona's  lack  of  production  of 
PETs  in  the  United  States  is  not 
dispositive  because  there  is  no 
requirement  that  a  party  produce  every 
product  within  the  like  product 
designation — only  that  it  be  a  producer 
of  a  like  product. 

We  do  not  agree  with  Brother's 
argument  that  Smith  Corona's 
domestically-produced  PATs  benefit 
from  Smith  Corona's  imported  PATs 
and,  thus,  may  be  disregarded  under 
section  771(4)(B)  of  the  Act.  As  asserted 
by  Smith  Corona,  the  allegedly  dumped 
merchandise  subject  to  this  inquiry  is 
PETs  from  Japan.  Smith  Corona  does  not 
import  PETs  from  Japan  and,  therefore, 
the  related  party  provision  does  not 
apply. 

We  also  do  not  agree  with  Brother     < 
that  any  alleged  "master  plan"  of  Smith 
Corona  (to  shift  all  typewriter 
production  from  the  United  States  to     j 
Singapore  and  elsewhere  overseas) 
should  operate  to  excltide  Smith  Corona 


Federal  Register  /  Vol.  56.  No.  221  /  Friday.  November  15,  1991  /  Notices 


58039 


as  a  U.S.  manufacturer.  The  information 
on  the  record  indicates  that  Smith 
Corona  did,  in  fact,  produce  PATs  at  the 
time  it  filed  the  petition  in  the  instant 
inquiry.  See  e.g..  July  3, 1991 
memorandum  to  the  file,  entitled  'Tour 
of  Smith  Corona  Corporation  In 
Cortland,  NY."  Brother's  allegations 
about  Smith  Corona's  future  plans  are 
both  speculative  and  irrelevant. 

We  agree  with  Smith  Corona  that 
Brother  has  provided  no  new  evidence 
which  warrants  a  reversal  of  the 
Department's  preliminary  affirmative 
determination  with  respect  to  SmiUi 
Corona's  standing  in  the  instant  inquiry. 
Our  analysis  of  Smith  Corona's  PET 
operations  in  the  United  States  in  light 
of  the  six  criteria  we  have  adopted  for 
purposes  of  determining  whether  an 
entity  has  domestic  interested  party 
status  [i.e.,  extent  and  source  of  capital 
investment,  technical  expertise.  U.S. 
value-added,  employment  levels,  types 
of  parts  sourced  in  Uie  United  States, 
and  other  activities),  indicates  that 
Smith  Corona  does  engage  in  the 
manufacture  of  PETs  in  the  United 
States.  See  also  May  3  and  November  8, 
1991  memoranda  entitled 
"Recommendation  on  Petitioner's 
Interested  Party  Status." 

Although  the  actual  figures  are 
business  proprietary,  the  record 
indicates  that  Smith  Corona's  capital 
investment  in  the  United  States  is 
substantial.  Brother's  assertions  that 
Smith  Corona's  U.S.  investment  in  PAT 
production  is  small  compared  to  its 
PET/PAT  investment  in  Singapore  is 
irrelevant  because,  here,  we  are  only 
concerned  with  a  company's  investment 
in  the  United  States. 

The  record  also  supports  the 
conclusion  that  sigoificant  technical 
expertise  is  involved  in  Smith  Corona's 
production  activity  in  the  United  States. 
For  example,  as  indicated  in  Smith 
Corona's  plant  tour  video,  Smith  Corona 
engages  in  fabrication  involving  the 
processing  of  material  from  its  raw  form 
into  a  component  part.  Although  Brother 
argues  that  Smith  Corona  does  not 
engage  in  operations  critical  to  the 
production  of  a  PET,  Smith  Corona  does 
manufacture,  through  injection  molding, 
plastic  casings  for  its  PETs.  The  ITC  lists 
plastic  casings  (or  housing/jacket)  as 
one  of  "six  major  subassemblies  for 
PETs."  Portable  Electric  Typewriters 
from  Singapore.  Inv.  No.  731-TA-515 
(Preliminary),  USITC  Pub.  2388  at  A-13 
(June  1991).  Smith  Corona's  manufacture 
of  plastic  casings,  as  well  as  fasteners 
for  its  PETs,  is  indicative  of  its 
commitment  to  manufacturing 
operations  in  the  United  States. 

Information  on  the  record  also 
indicates  that  Smith  Corona's  U.S. 


value-added  is  substantial.  See 
November  8, 1991  memorandum  entitled 
"Addendum  to  Recommendation  on 
Petitioner's  Interested  Party  Standing." 
The  Pacific  Rim  Report  cited  by  Brother 
as  evidence  that  Smith  Corona's  U.S. 
value-added  is  not  substantial, 
estimates  Smith  Corona's  U.S.  value- 
added  only  on  the  basis  of  materials. 
U.S.  value-added,  however,  involves  not 
only  materials  cost,  but  labor,  overhead, 
SG&A,  R&D,  and  design.  See  e.g.,  PETs 
Negative  Prehminary  circumvention 
Determination.  Our  calculations  of 
Smith  Corona's  value-added,  including 
all  of  these  elements,  indicates  that 
Smith  Corona's  U.S.  value-added  is,  in 
fact  very  substantial. 

Based  on  information  on  the  record, 
we  have  found  Smith  Corona's  U.S. 
employment  levels  to  be  substantial  (the 
actual  figures  are  business  proprietary). 
A  significant  number  of  these  employees 
are  devoted  to  fabrication.  Brother, 
which  simply  contends  that  Smith 
Corona's  employment  levels  are 
"believed  to  be  small,"  has  offered  no 
new  evidence  or  argument  which  would 
compel  us  to  reexamine  or  reverse  our 
prior  finding  on  this  matter. 

The  quantity  and  types  of  parts 
sourced  in  the  United  States  by  Smith 
Corona  is  also  significant.  From  the 
various  parts  separately  manufactured. 
Smith  Corona  makes  subassemblies, 
including  the  printed  circuit  board, 
which  is  almost  entirely  assembled  from 
U.S.-made  components,  and  the  printer 
assembly. 

Smith  Corona  conducts  all  R&D  and 
design  for  its  PETs  in  the  United  States. 
This  fact  standing  alone,  is  significant 
for  purposes  of  Smith  Corona's  status  as 
a  U.S.  manufacturer.  In  the  antidumping 
duty  investigation  of  PETs  from 
Singapore,  we  stated  that  although  R&D 
and  design  expenses  for  PETs  are  "no 
longer  large  quantitatively  [due  to  the 
maturity  of  the  product),  they  remain  an 
important  factor  in  determining  [a 
party's]  status  as  a  domestic  producer 
because  design  is  an  essential  part  of 
producing  a  manufactured  product." 
PETs  from  Singapore.  Therefore,  we  find 
that  Smith  Corona's  other  costs  and 
activities  in  the  United  States  leading  to 
production  of  the  like  product  are 
significant. 

The  information  on  the  record 
indicates,  consistent  with  our 
preliminary  determination,  that  Smith 
Corona  engages  in  sufficient  production- 
related  operations  to  be  considered  a 
manufacturer  of  the  like  product  in  the 
United  States.  Therefore,  we  find  that 
Smith  Corona  has  standing  to  file  the 
petition  in  the  instant  inquiry  in 
accordance  with  section  771(9)(C)  of  the 
Act  Because  we  have  determined  that 


Smith  Corona  is  a  manufacture  of  PETs/ 
PATs,  it  is  unnecessary  for  the 
Department  to  consider  whether  Smith 
Corona,  as  a  producer  of  certain  PWPs, 
which  are  like  products  to  the 
merchandise  subject  to  this  order,  has 
standing  as  an  interested  party. 

Comment  7:  Brother  argues  that,  for  its 
final  determination,  the  Department 
should  not  increase  the  value  of 
Japanese  parts  shipped  to  the  United 
States  for  previously  unallocated 
Japanese  factory  overhead  expenses. 
Brother  claims  that  these  factory 
overhead  expenses  were  incurred  only 
on  finished  goods  and  should  not  be 
allocated  to  parts.  Moreover,  Brother 
contends  that  to  include  the  unallocated 
factory  overhead  in  the  parts  cost  would 
double-count  a  portion  of  these 
expenses.  Assuming,  arguendo,  that  the 
Department  includes  this  factory 
overhead.  Brother  claims  that  it  should 
not  be  added  to  the  value  of  parts 
procured  in  Japan  from  unrelated 
sources. 

Smith  Corona  argues  that  factory 
overhead  costs  must  be  fully  absorbed 
by  the  products  manufactured  in  the 
factory,  both  parts  and  finished  goods. 
Smith  Corona  contends  that  is  likely 
that  expenses  included  in  Brother's 
factory  overhead,  such  as  on-site  design 
support,  quality  assurance,  and 
production  control  activities,  relate  to 
all  of  the  products  that  are  currently 
moving  through  the  plant  and  not  just  in 
the  finished  goods.  Smith  Corona 
maintains  that  these  costs  relate  as 
much  to  the  component  parts  of  a 
typewriter  as  they  do  to  the  finished 
tjrpewriters.  Additionally.  Smith  Corona 
contends  that  Brother  provided  no 
citation  to  the  record,  including 
documents  submitted  at  verification, 
that  any  of  these  expenses  had  been 
double-counted.  Also,  these  factory 
overhead  costs  apply  to  parts  sourced 
from  unrelated  suppliers  in  Japan  as 
well  as  parts  manufactured  by  Brother. 

DOC  Position:  We  agree  with  Smith 
Corona.  For  purposes  of  this  inquiry,  the 
Department  determined  that  these 
Japanese  factory  overhead  items  were 
more  appropriately  allocated  to  the 
individual  parts  instead  of  allocating 
these  costs  at  the  finished  goods  level. 
No  evidence  existed  in  support 
respondent's  claim  that  all  of  these 
expenses  were  actually  incurred  on 
finished  goods  only.  In  fact,  certain  of 
these  expenses,  such  as  quality  control, 
are  more  likely  to  have  been  incurred 
throughout  the  production  process, 
contrary  to  respondent's  claims.  No 
evidence  was  provided  at  verification 
that  all  of  these  expenses  were  included 
in  the  submitted  Japanese  value. 
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Comment  8:  Brother  requests  that  the 
Department  use  the  negative  interest 
expense  as  reported  in  its  submission. 

Smith  Corona  argues  that  short-term 
interest  income  earned  in  Japan  is  not 
value  added  to  the  product  in  Japan.  As 
such,  by  allowing  the  interest  income 
offset  to  exceed  the  total  interest 
expense,  the  direct  production  costs  of 
the  Japan-made  parts  would  be  reduced. 
Smith  Corona  contends  that  this  effort  is 
not  in  accordance  with  the  intent  of  the 
statute.  Therefore,  the  ITA  should  allow 
the  offset  of  interest  income  only  to  the 
extent  of  interest  expense. 

DOC  Position:  We  agree  with  the 
petitioner.  In  accordance  with  the 
Department's  normal  practice,  we 
allowed  the  offset  of  interest  income 
against  interest  expense  only  to  the 
extent  of  interest  expense.  Interest 
rncome  which  exceeds  interest  expense 
(epresents  Brother's  involvement  in 
ifivestment  activities  which  are  not 
-  equired  for  daily  manufacturing 
'perations.  The  interest  ingome  is  not 
related  to  production  and.  therefore, 
may  not  be  an  offset  against  other 
production  costs.  See  eg..  Certain  Fresh 
Cut  Flowers  from  Columbia,  (54  FR 
20491,  20495.  May  17. 19901:  Final 
Determination  for  Sales  at  Less  Than 
Fair  Value;  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber  from  Taiwan 
(55  FR  34585.  34598.  August  23, 1991). 

Comment  9:  Smith  Corona  argues  that 
royalty  payments  made  by  Brother  to  a 
related  party  should  not  be  allocated  to 
U.S.  value.  According  to  Smith  Corona, 
such  irtra-company  transfers  are  not 
made  at  arm's  length  as  the  Department 
has  required  in  the  past. 

Brother  asserts  that  royalty  pay-ments 
are  part  of  SG&A  and  therefore  are 
properly  allocated  to  the  value  of  all 
parts.  Brother  cites  Forklift  Trucks,  in 
which  the  Department  stated,  with 
respect  to  royalty  payments.  "*  *  *  we 
consider  general  R&D.  i.e.,  R&D 
expenses  that  cannot  be  attributed  to 
one  specific  product,  to  be  general  and 
administrative  expenses."  Consistent 
with  the  decision  in  Folklift  Trucks, 
Brother  maintains  that  the  Department 
should  allocate  royalties  to  the  value  of 
Japanese  components,  third  country 
components,  and  U.S.  components. 

DCX^  Position:  We  agree  with  Brother. 
The  expenses  are  properly  classified  as 
general  selling,  and  administrative 
expenses,  which  are  properly  allocated 
to  the  value  of  Japanese  parts,  third 
country  parts,  and  U.S.  parts.  See  e.g.. 
Forklift  Trucks.  Furthermore,  we 
examined  the  royalty  contract  at 
verification  and  determine  that  all 
royalty  payments  were  paid  in 
accordance  with  the  agreement.  Even  if 


we  did  not  allocate  royalty  payments  to 
U.S.  value,  the  effect  would  be  miniscule 
and  would  not  affect  our  determination 
that  circumvention  is  not  taking  place. 

Negative  Final  Determination  of 
Circimivendon 

We  determine  that  no  circumvention 
of  the  antidumping  duty  order  is 
occurring  within  the  meaning  of  section 
781(a)  of  the  Act  We  determine  that  the 
difference  between  the  value  of  PETs 
sold  in  the  United  States  and  the  value 
of  Japanese  components  is  not  small. 
We  note  that  our  determination  of 
"small"  in  this  case  is  not  necessarily 
synonymous  with  the  determination  of 
"small"  that  the  Department  will 
formulate  in  future  anti-circumvention 
inquiries  since  Congress  has  directed  us 
to  make  such  determinations  on  a  case- 
by-case  basis. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date  of 
the  publication  of  this  notice. 

This  negative  determination  of 
circumvention  is  in  accordance  with 
section  781(a)  of  the  Act  (19  U.S.C. 
1677J)  and  19  CFR  353.29. 

Dated:  Noveml>er  8. 1991. 
Majorie  A.  ChorUna, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  91-27537  Filed  11-14-91:  a-45  am) 
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Notice  of  Final  Results  and 
Termination  In  Part  of  Antidumping 
Duty  Administrative  Review:  3.5' 
Microdisks  and  Coated  Media  Tftereof 
From  Japan 

agency:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  15, 1991. 

FOR  FURTMER  INFORMATION  CONTACT 

James  Terpstra.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230:  telephone:  (202) 
377-3966. 

Final  Results  of  Review 

Background 

On  April  3. 1989,  the  Department 
published  in  the  Federal  Register  (54  FR 
13406)  an  antidumping  duty  order  on  . 
3.5"  microdisks  and  coated  media 
thereof  from  Japan.  On  June  1. 1990.  we 


published  notice  of  our  initiation  of 
antidumping  administrative  review  (55 
FR  22366)  for  the  following  firmw: 

•  Fuji  Photo  Film  (Fuji). 

•  Kasei  Verbatim.  j 

•  Konica  Corporation  (Konica).  | 

•  Memorex  Telex  Japan  (Memorex).    | 

•  Sanken  Plastics  Co.  (Sanken). 

•  Sony  Corporation  (Sony).  I 

•  TDK  Corporation  (TDK).  j 

•  Teijin  Memorimedia  (TMC).  ' 

•  Tokyo  Materials  Co.  ! 
Each  of  the  firms  listed  above             | 

received  questionnaires  by  June  28, 1990. 

On  June  14, 1990,  Sanken  USA 
withdrew  its  requests  for  reviews  of 
TDK  and  Tokyo  Materials.  However, 
TDK  is  still  being  reviewed  at  its  own 
request.  On  July  25. 1990,  we  pubhshed 
notice  of  our  termination  of  the 
administrative  review  of  Tokyo 
Materials  (55  FR  30260). 

On  July  18. 1990.  Magmedia,  an 
importer,  argued  that  Sanken  USA's 
request  for  review  of  Konica  be  limited 
to  entries  of  the  subject  merchandise 
produced  by  Konica  for  which  the 
requester,  Sanken.  is  the  importer  of 
record.  On  August  16. 199a  Sanken  USA 
withdrew  its  request  for  reviews  of 
Konica  Corporation  and  Sanken  Plastics 
Co.  On  August  13, 199a  Verbatim 
withdrew  its  request  for  review  of  Kasei 
Verbatim.  Accordingly,  the  Department 
of  Commerce  (the  Department)  is 
terminating  the  administrative  review 
for  Kasei  Verbatim.  Konica.  Sanken  and 
Tokyo  Materials. 

The  Department  is  now  conducting 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act),  for  the 
following  companies:  Fuji,  Memorex, 
Sony,  TMC.  and  TDK. 

Case  History 

On  August  1. 1901,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  and  termination  in 
part  of  its  administrative  review  of  the 
antidumping  duty  order  on  3.5' 
microdisks  and  coated  media  thereof 
from  Japan  (56  FR  36766). 

On  August  5, 1991,  TDK  Corporation 
(TDK)  requested  a  public  hearing  in  this 
case.  On  August  S.  1901,  Fuji  Photo  Film 
(Fuji)  also  requested  a  hearing.  Case 
Ijriefs  were  filed  by  TDK  on  August  5, 
1991,  and  by  Fuji  and  Sony  Corporation 
(Sony)  on  August  12, 1901.  On  August  19, 
1991.  the  Department  notified  all  five 
respondents  that  the  case  briefs  and 
hearing  dates  had  been  rescheduled  and 
that  the  final  results  had  been 
postponed  until  December  6, 1901.  The 
Department  held  a  hearing  on 
September  17, 1001. 


I 
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Scope  of  Review 

The  products  covered  by  this  review 
are  3.5"  microdisks  and  coated  medip. 
thereof  from  Japan  and  are  currently 
classifiable  under  subheading 
8523.20.0000  of  the  Harmonized  Tariff 
Schedules  (HTS).  These  products  were 
previously  classifiable  under  item 
724.4570  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 
Although  the  HTS  and  TSUSA  item 
numbers  are  provided  for  convenience 
and  customs  purposes,  our  written 
desrripfion  of  the  scope  of  this 
proceeding  is  dispositive. 

A  3.5"  microdisk  is  a  tested  or 
untested  magnetically  coated  polyester 
disk  with  a  steel  hub  encased  in  a  hard 
plastic  jacket.  These  microdisks  are 
used  to  record  and  store  encoded  digital 
computer  information  for  access  by  3.5" 
floppy  disk  drives.  The  3.5"  microdisk 
includes  single-sided,  double-sided,  or 
high-density  formats. 

Coated  media  is  the  flexible  recording 
material  used  in  the  finished  microdisk. 
Media  consists  of  a  polyester  base  film 
to  which  a  coating  of  magnetically 
charged  particles  is  bonded.  The  3.5" 
microdisk  is  intended  for  use 
specifically  in  a  3.5"  floppy  disk  drive. 
One  respondent.  Fuji,  requested  that 
media  sold  to  a  related  party  be 
excluded  from  coverage  of  this  review 
(see  Comment  1). 

Period  of  Review 

The  period  of  review  (FOR)  is 
September  29, 1968.  through  March  31, 
1990. 

Such  or  Similar  Merchandise 

For  all  respondent  companies.  In 
accordance  with  section  771(16)  of  the 
Act.  we  established  two  categories  of 
such  or  similar  merchandise:  (1)  3.5" 
microdisks  and  (2)  coated  media. 

In  accordance  with  section 
773(a)(4)(B)  of  the  Act,  where 
appiopriate.  we  made  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise 
(difmers)  by  applying  the  matching 
criteria  as  outlined  in  appendix  V  of  the 
original  questionnaire  used  in  the 
investigatioa 

United  States  Price 

Fuji 

For  Fuji,  we  based  U.S.  price  (USP)  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  where  sales 
were  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States  and  because  exporter's  sales 
price  (ESP)  methodology  was  not 
indicated  by  other  circumstances. 
Where  sales  to  the  first  unrelated 


purchaser  took  place  after  importation 
into  the  United  States,  we  based  USP  on 
ESP.  in  accordance  with  section  772(c) 
of  the  Act. 

We  calculated  purchase  price  based 
on  packed,  f.o.b.  Japanese  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight  and  foreign  inland 
insurance. 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  for  foreign  brokerage,  foreign 
inland  freight,  foreign  inland  insurance, 
ocean  freight,  marine  insurance.  U.S. 
duty,  U.S.  inland  freight.  U.S.  inland 
insurance.  U.S.  brokerage,  and.  where 
appropriate,  for  certain  other 
deductions. 

In  accordance  with  section  772(e)(2)  of 
the  Act,  we  made  further  deductions, 
where  appropriate,  for  advertising  and 
credit  expenses.  We  also  made 
deductions  for  commissions  and  indirect 
selling  expenses  in  the  home  market  and 
United  States,  including  inventory 
carrying  costs,  warehousing  expenses, 
and  indirect  selling  expenses  associated 
with  U.S.  sales  that  were  incurred  in 
Japan.  We  recalculated  U.S.  indirect 
selling  expenses  based  on  information 
on  the  record.  In  accordance  with 
section  772(d)(1)(C)  of  the  Act.  we 
added  to  the  net  unit  price  the  amount  of 
consumption  tax  that  was  not  collected 
by  reason  of  exportation  of  the 
merchandise. 

We  also  deducted  all  value  added  to 
the  microdisk,  pursuant  to  section 
772(e)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  with  the 
production  and  sale  of  the  complete 
microdisk,  other  than  the  costs 
associated  with  the  imported  media,  and 
a  proportional  amount  of  profit  or  loss 
related  to  the  value  added.  Because  of  a 
clerical  error  in  our  preliminary  results, 
we  recalculated  the  value  addtfd  and 
media  cost  allocation  factors  (see 
Comment  2).  Profit  or  loss  was 
calculated  by  deducting  from  the  sales 
price  of  the  microdisk  all  production  and 
selling  costs  incurred  by  the  company 
for  the  microdisk.  The  total  profit  or  loss 
was  then  allocated  proportionately  to  all 
components  of  cost. 

In  determining  the  costs  incurred  to 
produce  the  microdisk,  the  Department 
included  (1)  the  costs  of  manufacture 
(COM),  (2)  movement  and  packing 
expenses,  and  (3)  general  expenses 
including  selling  and  administrative 
expenses.  R&D  expenses,  and  interest 
expenses. 

We  used  Fuji's  data  where  the  costs 
were  appropriately  quantified  or  valued. 
We  adjusted  the  manufacturing  costs  in 
Japan  for  production  of  the  magnetic 


media  by  including  interest  expense 
because  it  was  not  included  in  the 
submission.  We  calculated  interest 
expense  by  computing  the  ratio  of  Fuji's 
interest  expense  to  costs  of  sales  from 
the  consolidated  financial  statements 
and  applying  it  to  the  COM.  We  also 
adjusted  the  further  manufacturing  costs 
incurred  in  the  United  States  for 
production  of  the  3.5"  microdisks  by 
including  interest  expense  because  it 
was  not  included  in  the  submission.  We 
calculated  this  interest  expense  as 
described  above. 

Memorex 

Memorex  reported  entries  of  the 
subject  merchandise  that  were 
subsequently  re-exported.  Because  this 
merchandise  was  re-exported  without 
an  intervening  sale  to  an  unrelated  party 
in  the  United  States,  we  have  not 
included  it  in  our  calculations.  Memorex 
also  reported  certain  entries  of  the 
subject  merriiandise  that  were  used  for 
internal  company  purposes.  Because  this 
merchandise  was  never  sold  to  an 
unrelated  party  in  the  United  Slates,  we 
have  not  included  it  in  our  calculations. 

For  Memorex.  we  based  USP  on  ESP, 
in  accordance  with  section  772(c)  of  the 
Act.  because  all  sales  to  the  first 
unrelated  purchaser  took  place  afier 
Importation  into  the  United  States.  We 
calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  for  foreign  inland  freight, 
foreign  inland  insurance,  foreign 
brokerage,  ocean  freight,  U.S.  brokerage. 
U.S.  duty.  U.S.  inland  freight.  U.S.  inland 
insurance,  and.  where  appropriate,  for 
discounts,  price  protection  rebates,  and 
volume  rebates.  For  certain 
transactions.  Memorex  reported  no 
values  for  movement  chaiges,  even 
though  the  terms  of  sale  indicated  that 
such  charges  were  incurred.  Because 
Memorex  provided  no  explanation  for 
the  unreported  movement  charges,  we 
have  used  the  highest  charge  or  expense 
reported  on  other  sales  as  the  best 
information  available  (BIA),  in 
accordance  with  section  776(c)  of  the 
Act.  We  also  recalculated  inventory 
carrying  expenses  using  the  period  from 
the  time  the  merchandise  lefi  the 
warehouse  in  Japan  to  the  time  it  was 
shipped  to  the  final  customer  in  the 
United  States. 

In  accordance  with  section  772(e)(2)  of 
the  Act.  we  made  further  deductions, 
where  appropriate,  for  advertising, 
commissions  and  credit  expenses.  We 
also  made  deductions  for  indirect  selling 
expenses,  including  inventory  carrying 
costs  and  indirect  selling  expenses 
associated  with  the  U.S.  sales  that  were 
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incurred  in  lapan.  In  accordance  with 
section  772(d)(lJ{C)  of  the  Act,  we 
added  to  the  net  unit  price  the  amount  of 
consumption  tax  that  was  not  collected 
by  reason  of  exportation  of  the 
merchandise. 

Sony 

Sony  reported  entries  of  the  subject 
merchandise  that  were  subsequently  re- 
exported. Because  this  merchandise  was 
re-exported  without  an  intervening  sale 
to  an  unrelated  party  in  the  United 
States,  we  have  not  included  it  in  our 
calculations. 

For  Sony,  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b} 
of  the  Act,  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States  and 
because  ESP  methodology  was  not 
indicated  by  other  circumstances. 
Where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act. 

We  calculated  purchase  price  base  on 
packed,  f.o.b.  Japanese  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
foreign  inland  insurance,  and  foreign 
brokerage.  For  certain  transactions,  no 
charges  we*e  reported  in  any  one  of 
three  Helds  of  movement  charges  even 
though  the  terms  cf  sale  indicated  that 
at  least  one  of  these  fields  should  have 
contained  an  expense.  Accordingly,  we 
used  as  BIA  the  highest  rate  reported  in 
any  of  the  three  fields  of  foreign  inland 
freight  and  applied  this  amount  to  the 
first  field  of  foreign  inland  freight  when 
there  were  no  amounts  reported. 
Otherwise,  we  used  the  charges  for 
foreign  inland  freight  as  reported  in  the 
response  (see.  Comment  3).  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act,  we  added  to  the  net  unit  price 
the  amount  of  the  consumption  tax  that 
was  not  collected  by  reason  of 
exportation  of  the  merchandise. 

We  calculated  ESP  based  on  packed, 
delivered  pnces  to  unrelated  customers 
in  the  United  States.  For  certain  sales, 
Sony  reported  an  adjustment  to  account 
for  billing  errors.  We  applied  the 
adjustment  to  the  reported  price.  We 
made  deductions  for  foreign  brokerage, 
foreign  inland  freight,  ocean  freight, 
marine  insurance.  U.S.  duty,  U.S.  inland 
freight.  U.S.  inland  insurance.  U.S. 
brokerage,  and.  where  appropriate,  for 
discounts,  price  protection  rebates,  and 
volume  rebates.  We  incorporated  data 
on  the  record  for  foreign  inland  freight, 
ocean  freight  and  foreign  inland 
insurance  which  was  not  used  in  our 
analysis  for  the  preliminary  results  (see. 


Comment  4).  Where  transactions  had  no 
values  reported  for  movement  charges 
or  selling  expenses,  we  used  the  highest 
charge  or  expense  reported  by  Sony  on 
other  sales  as  BIA,  in  accordance  with 
section  776(c)  of  the  Act. 

'n  accordance  with  section  772(e)(2]  of 
the  Act.  we  made  further  deductions 
where  appropriate,  for  packing  expenses 
incurred  in  the  United  States, 
advertising,  warranty  expenses,  and 
credit  expenses.  We  also  m.ade 
deductions  for  indirect  selling  expenses, 
including  inventory  carrying  costs  and 
indirect  selling  expenses  associated 
with  the  U.S.  sales  that  were  incurred  in 
Japan.  In  accordance  with  section 
772(e)(1)  of  the  Act.  we  also  deducted 
com.missions.  In  accordance  with 
section  772(d)(1)(C)  of  the  Act.  we 
added  to  the  net  unit  price  the  amount  of 
consumption  tax  that  was  not  collected 
by  reason  of  exportation  of  the 
merchandise. 

Because  Sony  failed  to  report  further 
manufacturing  costs  for  media  sales,  as 
requested  in  the  original  and 
supplemental  questionnaires,  we  used 
the  weighted-average  of  the  positive 
margins  calculated  for  Sony 
transactions  for  these  media  sales  as 
BLA.  in  accordance  with  section  776(c) 
of  the  Act. 

TDK 

For  TDK.  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  Act.  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States  and 
because  ESP  methodology  was  not 
indicated  by  other  circumstances.  TDK 
made  certain  sales  to  unrelated  parties 
in  Japan  with  the  knowledge  that  the 
merchandise  was  destined  for  the 
United  States  at  the  time  the  sales  were 
made.  We  have  treated  those  sales  as 
purchase  price  sales.  Where  sales  to  the 
first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  USP  on  ESP.  in  accordance 
with  section  772(c)  of  the  Act. 

We  calculated  purchase  price  based 
on  packed  prices  to  unrelated  customers 
in  the  United  States  delivered  to  their 
Japanese  warehouses.  We  made 
deductions  for  foreign  inland  freight, 
and  foreign  inland  insurance  and,  where 
appropriate,  for  ship  and  debit  rebates. 
We  recalculated  foreign  inland  freight 
charges  because  TDK  failed  to  provide 
the  Department  with  necessary 
information  for  establishing  and 
quantifying  the  amounts  reported  on  the 
computer  tape  (see  Comment  6).  In 
accordance  with  section  776(c)  of  the 
Act.  as  BIA,  we  used  the  average 
monthly  per-unit  amount  reported  by 
TDK  in  the  computer  tape  submission 


for  home  market  inland  freight  charges. 
Because  loading  and  storage  expenses 
were  included  in  the  freight  amounts  we 
used  as  BIA,  we  did  not  deduct  these 
expenses,  which  were  separately 
reported  by  TDK  (see  Comment  7).  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act.  we  added  to  the  net  unit  price 
the  amount  of  the  consumption  tax  that 
was  not  collected  by  reason  of 
exportation  of  the  merchandise. 

We  calculated  ESP  based  on  packed, 
delivered,  duty  paid,  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  for  ocean  freight, 
marine  insurance.  U.S.  duty.  U.S.  harbor 
maintenance  fees,  U.S.  inland  freight. 
U.S.  brokerage,  foreign  brokerage, 
foreign  inland  insurance,  foreign  inland 
freight  and,  where  appropriate,  for 
discounts,  price  protection  rebates, 
volume  rebates,  and  ship  and  debit 
rebates.  We  recalculated  foreign  inland 
freight  charges  as  described  above  for 
purchase  price  sales. 

In  accordance  with  section  772(e)(2)  of 
the  Act.  we  made  further  deductions, 
where  appropriate,  for  packing  expenses 
incurred  in  the  United  States,  direct 
advertising  expenses,  cooperative 
advertising  expenses,  promotional 
expenses,  samples,  warranty  expenses, 
credit  expenses,  and  indirect  selling 
expenses  consisting  of  indirect 
advertising  expenses,  inventory  carrying 
costs,  and  indirect  selling  expenses 
associated  with  the  U.S.  sales  that  were 
incurred  in  Japan  and  in  the  United 
States. 

We  also  recalculated  inventory 
carrying  expenses  based  on  information 
on  the  record  (see,  Comment  S).  In 
accordance  with  section  772(e)(1)  of  the 
Act.  we  deducted  commissions.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act.  we  added  to  the  net  unit  price 
the  amount  of  consumption  tax  that  was 
not  collected  by  reason  of  exportation  of 
the  merchandise. 

We  deducted  all  value  added  in  the  ' 
United  States  to  the  microdisk,  pursuant 
to  section  772(e)(3)  of  the  Act.  The  value 
added  consists  of  the  costs  associated 
with  the  production  and  sale  of  the 
completed  microdisk,  other  than  the 
costs  associated  with  the  imported 
media,  and  a  proportional  amount  of 
profit  or  loss  related  to  the  value  added. 
Profit  or  loss  was  calculated  by 
deducting  from  the  sales  price  of  the 
microdisk  all  production  and  selling 
costs  incurred  by  the  company  for  the 
microdisk.  The  total  profit  or  loss  was 
then  allocated  proportionately  to  all 
components  of  cost . 

In  determining  the  costs  incurred  to 
produce  the  microdisk,  the  Department 
included  (1)  the  COM,  (2)  movement  and 


Federal  Register  /  Vol.  56.  No.  221  /  Friday.  November  15.  1991  /  NoUces 


58043 


packing  expenses,  and  (3)  general 
expenses  including  selling  and 
administrative  expenses.  R&D  expenses, 
and  interest  expenses. 

We  used  TDK's  monthly  media  costs 
for  further  manufacturing  as  reported  in 
the  response  (see,  Comment  12).  We 
used  TDK's  data,  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued:  We 
adjusted  the  manufacturing  costs  in 
Japan  for  production  of  the  magnetic 
media  by  including  interest  expense 
because  it  was  not  included  in  the 
submission.  We  calculated  interest 
expense  by  computing  the  ratio  of  TDK's 
interest  expense  to  cost  of  goods  sold 
from  the  consolidated  financial 
statements.  We  also  adjusted  the  further 
manufacturing  costs  incurred  in  the 
United  States  for  production  of  the  3.5" 
microdisks  by  calculating  interest 
expense  as  described  above  and 
adjusted  for  the  interest  expense 
claimed  by  TDK  (see  Comment  10). 

TMC 

For  TMC,  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  Act  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States  and 
because  ESP  methodology  was  not 
indicated  by  other  circumstances. 
Where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act 

For  two  shipments  of  the  subject 
merchandise  which  entered  the  United 
States  during  the  POR.  the  sale  was 
subsequently  cancelled.  TMC  used  some 
of  the  microdisks  from  these  shipments 
to  fulfill  the  requirements  of  two  other 
sales  that  were  made  by  TMC  Japan 
prior  to  the  importation  of  merchandise. 
The  remainder  of  the  media  from  the 
two  cancelled  sales  was  used  to  fill  six 
orders  placed  with  TMC's  U.S. 
subsidiary  after  importation  of  the  two 
original  shipments.  Because  the  first  two 
sales  of  media  were  made  prior  to 
importation  we  are  treating  them  as 
purchase  price  sales.  However,  because 
the  remaining  six  sales  were  made  after 
importation  we  have  treated  them  as 
ESP  sales. 

We  calculated  purchase  price  based 
on  packed,  f.o.b  Japanese  port  prices 
and  C&F  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  for  foreign  inland  freight 
foreign  brokerage,  foreign  inland 
insurance,  ocean  freight  U.S.  inland 
freight,  U.S.  duty,  U.S.  brokerage  and. 
where  appropriate,  for  rebates.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act  we  added  to  the  net  unit  price 


the  amount  of  the  consumption  tax  that 
was  not  collected  by  reason  of 
exportation  of  the  merchandise. 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  for  foreign  brokerage,  foreign 
inland  freight  foreign  inland  insurance, 
ocean  freight,  marine  insurance,  U.S. 
duty,  U.S.  inland  freight,  and  U.S. 
brokerage. 

In  accordance  with  section  772(e)(2)  of 
the  Act  we  made  further  deductions, 
where  appropriate,  for  U.S.  bank 
charges  and  credit  expenses.  We  also 
made  deductions  for  U.S.  indirect  selling 
expenses,  including  inventory  carrying 
costs  in  Japan  and  in  the  United  States. 
In  accordance  with  section  772(d)(1)(C) 
of  the  Act  we  added  to  the  net  unit 
price  the  amount  of  consumption  tax 
that  was  not  collected  by  reason  of 
exportation  of  the  merchandise. 

Foreign  Market  Value 

In  order  to  determine  wither  there 
were  sufficient  sales  of  microdisks  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  foreign  market 
value  (FMV),  we  compared  the  volume 
of  home  market  sales  in  each  such  or 
similar  category  to  the  volume  of  third 
country  sales  in  the  same  such  or  similar 
category,  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  Fuji.  Memorex. 
Sony.  TDK,  and  TMC  all  had  viable 
home  markets. 

Fuji 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and.  therefore,  were  determined  to  be  at 
arm's  length. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  inland  insurance  and,  where 
appropriate,  for  certain  other 
deductions.  We  made  circumstance-of- 
sale  adjustments,  where  appropriate,  for 
differences  in  advertising,  credit  and 
promotional  expenses,  in  accordance 
with  19  CFR  353.56.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  a  circumstance- 
of-sale  adjustment  for  consumption 
taxes  collected  on  home  market  sales 
and  not  on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  inland  freight  and 
inland  insurance  and,  where 
appropriate,  certain  other  deductions. 
We  made  further  deductions,  where 
appropriate,  for  advertising,  credit  and 
promotional  expenses.  We  also 
deducted  indirect  selling  expenses. 


including  inventory  carrying  expenses. 
We  recalculated  home  market  inland 
freight  and  indirect  selling  expenses 
based  on  information  on  the  record.  The 
deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expenses  and 
commissions  incurred  in  the  U.S. 
market  in  accordance  with  19  CFR 
353.56(b)(2].  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  made  a  circiunstanceof-sale 
adjustment  for  consumption  taxes 
collected  on  home  market  sales  and  not 
on  export  sales. 

Fuji  did  not  report  the  requested 
difmer  information  for  Hie  entire  POR. 
Fuji  reported  difmer  information  for  the 
period  April  21. 1986  through  October  20. 
1989,  and  for  the  period  October  21. 1989 
through  April  20. 1990.  Because  Fuji  did 
not  report  difmer  data  for  the  period 
September  29, 1988,  through  April  20, 
1989,  we  used  as  BIA  the  difmer  data 
submitted  for  the  period  April  through 
October  1989,  in  accordance  with 
section  779(c)  of  the  Act. 

Memorex 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  related  and  unrelated 
home  market  customers.  For 
comparisons  with  U.S.  microdisk  sales, 
we  included  home  market  sales  of 
microdisks  to  related  parties  because 
the  prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and.  therefore,  were  determined  to  be  at 
arm's  length.  Although  Memorex  stated 
that  the  reported  charges  and 
adjustments  applied  to  all  sales,  there 
were  numerous  sales  transactions  for 
which  no  amounts  were  reported  for 
many  of  the  charges  and  adjustments. 
Furthermore  Memorex  did  not  provide 
an  explanation  of  price  protection 
rebates  in  response  to  our  questionnaire 
and  deficiency  letter.  In  our  deficiency 
letter  we  also  asked  Memorex  to  clarify 
the  charges  and  adjustments  for  which 
no  amounts  were  reported,  but  it  did  not 
do  so.  Therefore,  we  are  disallowing 
Memorex's  claim  for  price  protection 
rebates,  and,  as  BIA,  we  are  using  the 
zero  amounts  reported  for  charges  and 
adjustments.  Wlien  making  comparisons 
with  ESP  sales,  we  made  deductions  for 
inland  freight  inland  insurance,  and 
where  appropriate,  for  volume  rebates. 
We  made  further  deductions,  where 
appropriate,  for  royalties,  technical 
services,  warranty  expenses,  and  credit 
expenses. 

We  made  additional  deductions  from 
FMV  for  home  market  indirect  selling 
expenses,  which  consisted  of  inventory 
carrying  costs  and  other  indirect  selling 
expenses.  In  accordance  with  19  CFR 
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353.56(b).  the  deduction  for  home  market 
indirect  selling  expenses  was  capped  by 
the  amount  of  indirect  selling  expenses 
and  commissions  incurred  in  the  U.S. 
market.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  made  a  circumstance-of-sale 
adjustment  for  consumption  taxes 
collected  on  home  market  sales  and  not 
on  export  sales. 

For  U.S.  sales  of  media,  there  were  no 
sales  of  such  or  similar  merchandise  in 
the  home  market  or  in  any  third-country 
markets  during  the  POR.  Therefore,  for 
media  sold  in  the  United  States,  we 
based  FMV  on  submitted  constructed 
value  (CV),  in  accordance  with  section 
773(e)  of  the  Act.  the  CV  includes  the 
cost  of  materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  plus  general  expenses,  profit, 
and  packing.  We  used  Memorex's  CV 
data  except  in  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued: 

1.  To  calculate  general  expenses,  we 
computed  as  BLA  the  ratio  of  Memorex's 
general  and  administrative  expenses  to 
cost  of  sales  as  reported  on  its  financial 
statements  and  applied  this  ratio  to  the 
reported  COM.  • 

2.  We  calculated  selling  expenses  for 
CV  as  the  weighted-average  direct  and 
indirect  selling  expenses  reported  for  all 
sales  of  the  subject  merchandise  during 
the  POR. 

3.  For  media  packing  costs,  we  used 
as  DIA  the  lowest  amount  for  media 
packing  reported  for  U.S.  sales  of  disks. 

We  used  actual  general  expenses 
"except  as  described  above"  in 
accordance  with  section  773{e)(l)(B)(i) 
of  the  Act.  because  these  expenses 
exceeded  the  statutory  minimum  of  ten 
percent.  For  profit,  we  applied  eight 
percent  of  the  combined  cost  of 
materials,  fabrication,  and  general 
expenses,  pursuant  to  section 
773(e)(l){B)(ii)  of  the  Act.  because  the 
actual  amount  was  less  than  the 
statutory  minimum  of  eight  percent.  We 
added  U.S.  packing  costs. 

We  made  circumstance-of-salc 
adjustments,  where  appropriate,  for 
royalties,  technical  services,  warranty 
expenses,  and  credit  expenses.  We 
made  further  deductions  from  FMV  for 
home  market  indirect  selling  expenses, 
which  consisted  of  inventory  carrying 
costs  and  other  indirect  selling 
expenses.  This  deduction  for  home 
market  indirect  selling  expenses  was 
capped  by  the  amount  of  indirect  selling 
expenses  and  commissions  incurred  in 
the  U.S.  market,  in  accordance  with  19 
CFR  353.56(b). 


Sony 

We  calculated  FMV  based  on 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market.  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and.  therefore,  were  determined  to  be  at 
arm's  length. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  inland  insurance.  We  made 
circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
advertising,  credit,  and  promotional 
expenses  in  accordance  with  19  CFR 
353.56.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  made  a  circumstance-of-sale 
adjustment  for  consumption  taxes 
collected  on  home  market  sales  and  not 
on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  inland  freight  and 
inland  insurance  and,  where 
appropriate,  for  price  protection  and 
volume  rebates.  We  made  deductions, 
where  appropriate,  for  advertising, 
credit,  and  promotional  expenses.  We 
also  deducted  indirect  selling  expenses, 
including  inventory  carrying  expenses. 
The  deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expenses  and 
commission  incurred  in  the  U.S.  market, 
in  accordance  with  19  CFR  353.56(b). 
We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs.  We 
made  a  circumstance  of  sale  adjustment 
for  consumption  taxes  collected  on 
home  market  sales  and  not  on  export 
sales. 

TDK 

We  calculated  FMV  based  on 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market.  We 
included  related-party  sales  because  the 
price  to  related  parties  were  at  or  above 
the  price  to  unrelated  parties  and. 
therefore,  were  determined  to  be  at 
arm's  length. 

For  comparison  to  purchase  price 
sales,  we  made  deductions  for  loading, 
inland  freight,  storage  fees,  inland 
insurance  and.  where  appropriate,  for 
ship  and  debit  rebates  and  volume 
incentive  rebates.  We  made 
circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  and  direct  advertising  expenses  in 
accordance  with  19  CFR  353.56.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  TDK 
failed  to  provide  an  adequate  response 
to  our  request  for  data  to  be  used  in 
deriving  home  market  packing  material 
costs  (see  Commpnt  11).  Therefore,  we 


used,  as  BIA.  the  lowest  monthly  per- 
unit  home  marketing  packing  material 
cost  in  the  response  and  deducted  this 
amount  from  the  home  market  sales 
price.  We  made  a  circumstance-of-sale 
adjustment  for  consumption  taxes 
collected  on  home  market  sales  and  not 
on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  loading,  inland 
freight,  storage,  inland  insurance  and. 
where  appropriate,  for  price  protection 
rebates,  ship  and  debit  rebates,  and 
volume  incentive  rebates.  We  made 
deductions,  where  appropriate,  for 
credit  and  direct  advertising  expenses. 
We  also  deducted  indirect  selling 
expenses,  including  inventory  carrying 
costs.  The  deduction  for  home  market 
indirect  selling  expenses  was  capped  by 
the  amount  of  indirect  selling  expenses 
and  commissions  incurred  in  the  U.S. 
market,  in  accordance  with  19  CFR 
353.56(b).  We  recalculated  home  market 
and  U.S.  packing  material  costs  because 
TDK  failed  to  provide  the  Department 
with  necessary  information  for 
establishing  and  quantifying  the 
amounts  reported  in  the  computer  tape 
(see  Comment  11).  In  accordance  with 
section  776(c)  of  the  Act,  as  BIA.  we 
used  the  average  per-unit  amount 
reported  by  TDK  in  the  computer  tape 
for  U.S.  packing  material  costs  and 
applied  this  amount  towards  ESP  sales. 
We  also  used  the  lowest  home  market 
packing  material  costs  reported  by  TDK 
in  the  computer  tape.  We  then  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs.  We  made  a 
circumstance-of-sale  adjustment  for 
consumption  taxes  collected  on  home 
market  sales  and  not  on  export  sales. 

In  certain  instances  there  were  no 
sales  of  identical  contemporaneous 
merchandise  in  the  home  market  with 
which  to  compare  merchandise  sold  in 
the  United  States.  TDK  did  not  provide 
difference  of  merchandise  information 
for  comparing  this  product  with  the  next 
most  similar  product.  For  these 
transactions,  because  we  do  not  have 
the  necessary  information  to  calculate  a 
margin,  the  Department  applied  the 
weighted-average  margin  calculated  for 
all  other  sales  as  BIA,  in  accordance 
with  section  776(c)  of  the  Act  (see 
Comment  13). 

TMC 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market.  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and.  therefore,  were  determined  to  be  at 
arm's  length. 
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For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  inland  insurance.  For  certain 
sales  TMC  reported  an  amount  to  adjust 
for  billing  errors.  We  applied  this 
adjustment  to  the  sale  price.  We  made 
circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit,  technical  services,  warranties, 
and  promotional  expenses  in 
accordance  with  19  CFR  353.56.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  We  made 
a  circumstance-of-sale  adjustment  for 
differences  in  consumption  taxes 
incurred  on  home  market  sales  and  not 
on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  inland  freight  and 
inland  insurance.  We  made  deductions, 
where  appropriate,  for  credit,  technical 
services,  warranties,  and  promotional 
expenses.  TMC  made  no  claim  for  home 
market  indirect  selling  expenses.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  We  made 
a  circumstance-of-sale  adjustment  for 
consumption  taxes  collected  on  home 
market  sales  and  not  on  export  sales. 

TMC  had  sold  certain  media  to  an 
unrelated  customer  in  the  home  market. 
TMC  then  stated  that  because  this 
unrelated  customer  exported  the  subject 
merchandise  to  its  U.S.  subsidiary,  sales 
by  TMC  to  the  unrelated  customer 
should  be  treated  as  purchase  price 
sales.  However,  we  disregarded  these 
sales  since  any  media  shipped  by  the 
unrelated  customer  to  the  United  States 
during  the  POR  was  in  the  form  of 
completed  microdisks  the  sales  of  which 
are  already  covered  in  this  review. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  We  received 
case  briefs  from  three  of  the  five 
respondents,     i 

Comment  1 

Fuji  argues  that  the  Department 
should  exclude  U.S.  media  sales  to  a 
related  party  from  coverage  of  the 
antidumping  order  because  the  imported 
media  represents  an  insignificant 
portion  of  the  value  of  the  microdisk 
after  further  manufacturing.  Fuji  cites 
the  Department's  decisions  in  Final 
Results  of  Administrative  Review  of 
Antidumping  Finding:  Roller  Chain. 
Other  than  Bicycle.  From  Japan  (48  FR 
51801.  November  13. 1983),  Preliminary 
Results  of  Administrative  Review  of 
Antidumping  Finding:  Expanded  Metal 
of  Base  Metal  From  Japan  (48  FR  53594, 
November  28. 1983),  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding:  Antifriction  Bearings  (Other 


Than  Tapered  Roller  Bearings)  and  Parte 
Thereof  From  the  Federal  Republic  of 
Germany  (54  FR  19091,  May  3. 1989).  and 
Final  Results  of  Administrative  Review 
of  Antidumping  Finding:  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany  (56  FR 
31692.  July  11. 1991)  (AFB's.  in  support  of 
its  aisument. 

DOC  Position 

We  disagree  with  Fuji.  The  imported 
media  represent  a  greater  percentage  of 
the  value  of  the  finished  product  than  in 
the  cases  cited  by  Fuji.  In  AFB's.  we 
stated  that  only  merchandise  otherwise 
subject  to  an  order  which  collectively 
comprises  less  than  one  percent  of  the 
value  of  the  finished  product  (which  is 
not  covered  by  the  same  order),  is 
considered  outside  of  the  scope  of  the 
order.  Further,  unlike  the  cases  cited  by 
Fuji,  both  the  imported  product  and  the 
further  manufactured  product  are 
subject  to  the  same  antidumping  duty 
order.  Media  is  specifically  covered  by 
the  antidumping  duty  order.  The 
microdisk  into  which  the  media  is 
incorporated  is  also  covered  by  the 
order.  There  is.  therefore,  no 
justification  for  excluding  from  the  order 
Fuji  media  sales  to  its  related  party. 

Comment  2 

Fuji  maintains  that  the  Department 
incorrectly  determined  the  value-added 
allocation  factor  for  calculating  the 
further  manufacturing  costs  of 
incorporating  media  into  microdisks. 
Fuji  states  that  in  its  computer  program, 
the  Department  combined  unit  values  of 
different  currencies  when  devising  the 
value  added  allocation  factor.  Fuji 
argues  that  we  should  use  a  currency 
conversion  Rgure  to  correct  this  error. 

DOC  Position 

We  agree  with  Fuji  and  have  revised 
our  calculations  of  the  value-added 
allocation  factor  by  incorporating  an 
equivalent  exchange  rate  value  for  the 

final  results  of  this  review. 

Comment  3 

Sony  claims  that  for  three  fields  of 
foreign  inland  freight  charges,  the 
Department  incorrectly  applied  the 
highest  value  as  BIA  were  no  values 
where  reported  in  the  computer  tape 
submission  for  its  purchase  pri<:e 
transactions.  Sony  maintains  that  its 
foreign  inland  freight  charges  were 
correctly  reported  and  that  some  fields 
should  be  zero  because  of  alternate 
shipping  routes.  Therefore,  if  any  one  of 
the  three  fields  of  foreign  inland  freight 
did  not  contain  a  value,  then  no  freight 
expense  was  incurred  for  that  Reld 


which  represents  a  particular 
transportation  route, 

DOC  Position 

We  agree  with  Sony.  In  the 
preliminary  results,  we  filled  in  all  three 
fields  with  the  highest  charge  reported 
because  the  response  appeared  to  show 
that  such  charges  were  incurred.  Sony's 
explanation  that  all  three  charges  are 
not  incurred  on  each  sale  is  consistent 
with  their  response.  However,  we  noted 
numerous  transactions  where  no 
amounts  were  reported  for  any  of  the 
three  fields  of  foreign  inland  freight. 
Sony's  explanation  of  foreign  inland 
freight  contained  in  its  response  and  in 
its  brief  does  not  explain  why  there  are 
transactions  for  which  no  foreign  freight 
charges  are  reported  at  all.  In  fact,  the 
narrative  response  indicates  that  some 
freight  charge  should  have  been  incurred 
for  each  sale.  Therefore,  for  sales  for 
which  no  freight  was  reported  in  any  of 
the  three  fields,  we  have  used  as  BIA  the 
largest  freight  expense  reported  in  any 
of  the  three  flelda  for  all  sales. 

Comment  4 

Sony  argues  that  the  Department 
should  not  have  resorted  to  BIA  in 
applying  the  highest  rate  reported  for 
selling  expenses,  foreign  inland  freight, 
ocean  freight  and  foreign  inland 
insurance  where  this  data  was  missing 
from  the  computer  tape.  Sony  maintains 
that  the  missing  data  was  provided  in  its 
original  computer  tape  submission.  Sony 
claims  that  these  selling  and  movement 
expenses  were  not  included  in  the 
subsequent  computer  tape  used  for  the 
preliminary  residts  because  of  a 
programming  error  on  its  part, 

DOC  Position 

We  agree  with  Sony,  In  the 
preliminary  results,  we  used  the  highest 
rate  reported  as  BIA  because  the 
narrative  questionnaire  response 
indicated  that  such  charges  were 
incurred  and  yet  the  computer  tape 
showed  zero.  Sony  pointed  out  that  this 
information  was  in  fact  on  the  record. 
We  determined  that  use  of  BIA  for  the 
final  results  is  unwarranted  because  we 
have  the  actual  information  for  these 
expenses.  Accordingly,  we  have  used 
the  information  reported  by  Sony. 

Comment  5 

Sony  requests  that  the  Department 
adjust  the  BIA  margin  assigned  to  its 
media  sales  by  incorporating  the  ESP 
expense  data  which  had  been  not  been 
included  in  its  computer  replacement 
tape. 
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We  agree  with  Sony.  We  have 
incorporated  the  data  and  are  using  a 
revised  average  of  the  positive  margins 
calculated  for  Sony  transactions  for 
these  tales  as  BIA.  in  accordance  with 
section  776(c)  of  the  Act 

Comment  6 

TDK  argues  that  the  Department  has 
no  basis  for  rejecting  its  reported  foreign 
inland  freight  charges  and  resorting  to 
punitive  BIA.  Based  on  information  on 
the  record.  TDK  argues  that  the 
Department  has  neither  questioned  the 
methodology  used  by  TDK  for 
calculating  its  foreign  inland  freight 
charges  nor  indicated  that  it  could  not 
trace  the  amounts  reported  in  the 
computer  tape  to  source  documents 
contained  in  the  response.  TDK 
maintains  that  the  only  reason  the 
Department  has  offered  in  rejecting  its 
data  is  based  on  the  large  difference  in 
amounts  between  home  market  and  U.S. 
freight  charges.  TDK  claims  that,  in  its 
|uly  15, 1991  submission,  it  provided  an 
explanation  for  the  difference  b?tween 
home  market  and  U.S.  freight  charges 
and  supporting  documentation.  TDK 
further  maintains  that  the  Department 
had  all  of  the  required  information  for 
tracing  its  reported  home  market  and 
U.S.  freight  charges  from  the  computer 
tape  to  the  source  documents  in  the 
response.  Therefore,  TDK  contends  that 
the  Department  must  accept  its  freight 
charges  reported  for  each  transaction  for 
the  final  results. 

DOC  Position 

We  agree  with  TDK  that  punitive  BIA 
should  not  be  used.  TDK  provided 
sample  calculations  for  home  market 
inland  freight  and  for  foreign  inland 
freight  charges.  However,  the 
information  provided  for  foreign  inland 
freight  was  inadequate  because  its 
source  documents  were  not  translated 
into  Enghsh.  Thus,  we  were  unable  to 
duplicate  TDK's  sample  calculation.  Nor 
could  we  uje  the  same  methodology  for 
any  of  thf  remaining  freight  charges. 
Moreover,  because  TDK's  initial 
response  contained  only  a  sample 
calculation  for  home  market  inland 
freight,  we  were  unable  to  confirm  or 
apply  TDK's  methodology  for  any  of  the 
remaining  foreign  inland  freight  charges. 
Accordingly,  we  determine  that  we 
should  use  BIA  instead  of  TDK's 
reported  charges.  However,  because 
TDK  did  attempt  to  provide  the 
information  in  the  manner  requested,  we 
have  resorted  to  a  non-punitive  BIA  for 
the  final  results.  As  BIA.  we  are  using 
the  average  borne  market  inland  freight 
charge  reported  by  i  DK.  We  selected 


this  BIA  in  accordance  with  the 
hierarchy  set  forth  in  AFB's. 

Comment  7 

TDK  claims  that  for  its  purchase  price 
sales,  the  Department  doubled-counted 
loading  charges  by  creating  a  new  field 
for  foreign  inland  freight  which  also 
included  loading  charges.  TDK  argues 
that  the  Department  should  only  deduct 
from  the  gross  unit  price  the  loading 
expenses  which  it  reported  in  the 
response  and  not  the  new  field  of 
foreign  inland  freight  which  the 
Department  created  for  its  calculations. 

DOC  Position 

We  agree  with  TDK.  In  the 
preliminary  results,  we  incorrectly 
deducted  loading  and  storage  expenses 
from  the  sales  price.  As  BIA.  we  also 
made  a  deduction  for  the  average  home 
market  inland  freight  charges  which 
included  loading  and  storage  expenses. 
For  the  final  results,  we  are  deducting 
only  the  BIA  foreign  inland  freight 
which  includes  an  amount  for  loading 
and  storage  expenses. 

Comment  8 

TDK  claims  that  the  Department 
incorrectly  applied  U.S.  interest  rates  to 
inventory  carrying  expenses  incurred  by 
TDK  and  not  by  TEC.  TDK  argues  that 
the  Department  should  apply  the 
Japanese  interest  rate  for  the  period 
when  title  of  the  goods  is  held  by  TDK 
and  the  U.S.  interest  rate  when  title  is 
held  by  TEC  TDK  contends  that  TEC's 
inventory  carrying  period  should  be 
calculated  from  the  date  TEC  receives 
the  goods  until  the  date  of  shipment 
from  TEC  to  the  customer. 

DOC  Position 

We  agree  with  TDK  and  have  used 
the  U.S.  interest  rate  during  the  period 
when  title  of  the  goods  was  held  by 
TEC  In  its  brief,  TDK  indicates  that 
since  it  sells  to  TEC  on  a  CJ.F.  basis, 
title  transfers  "after  importation"  and 
"after  importation"  means  the  date  of 
receipt  by  TEC.  This  information  is 
nevertheless  contradicted  by 
information  contained  in  the  response. 

In  its  response.  TDK  does  not 
explicitly  state  when  title  transfers  from 
TDK  to  TEX.  Rather,  TDK  implies  that 
title  transfers  at  any  one  of  several 
dates.  These  dates  produce  varying 
inventory  carrying  periods.  Based  on 
TDK's  explanation  of  TEC's  accounting 
system,  intra-company  selling  terms, 
and  the  inclusion  in  the  response  of 
conflicting  dates  as  to  when  title 
transfers  from  TDK  to  TEC,  we  have 
determined  that  the  most  accurate 
indicator  of  when  title  transfers  to  TEC 
is  the  date  the  merchandise  enters  the 


United  States.  Therefore,  we  have 
applied  U.S.  interest  rates  from  the  tim** 
the  merchandise  enters  the  United 
States  [i.e.,  the  date  of  U.S.  customs 
entry]  up  to  the  date  of  shipment  from 
TEC  to  the  customer. 

Comment  9 

TDK  argues  that  the  Department 
should  have  used  its  actual  reported 
interest  expense  for  the  further 
manufacturing  costs  of  the  media 
because  the  interest  expense  reported 
by  TDK  was  provided  on  a  cost-of- 
goods  sold  basis  as  requested  by  the 
Department.  TDK  maintains  that  the 
Department  has  no  basis  for  rejecting  its 
reported  interest  expense  and 
recalculating  the  interest  expense  as  a 
percentage  applied  to  the  media  cost. 
TDK  further  points  out  that  although  the 
Department  should  have  accepted  its 
interest  expense,  the  Department  erred 
when  it  calculated  an  interest 
percentage  and  applied  this  percentage 
to  the  media  cost.  TDK  maintains  that 
the  Department  double-counted  the 
interest  expense  because  the  interest 
expense  had  already  been  included  in 
the  media  cost 

DOC  Position 

We  disagree  with  TDK.  Although  we 
requested  that  TDK  provide  its  interest 
expense  on  a  cost-of-goods  sold  basis. 
TDK  did  not  do  so  using  data  from  its 
consolidated  financial  statements. 
Accordingly,  we  followed  our  standard 
practice,  which  is  to  calculate  interest 
expense  for  manufacturing  costs  by 
using  the  amounts  reported  in  a 
company's  consolidated  financial 
statements  as  a  percentage  of  the  cost  of 
goods  sold.  We  used  this  same 
methodology  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sweaters 
Wholly  or  in  Chief  Weight  of  Man-made 
Fiber  From  Hong  Kong  (55  FR  30733,  July 
27. 1990)  and  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding:  Television  Receivers 
Monochrome  and  Color  From  Japan  (56 
FR  34184,  July  28. 1991).  Furthermore,  we 
did  not  include  the  interest  expense  that 
TDK  reported  in  our  final  calculations. 
Thus,  there  is  no  double^^ounting. 

Comment  10 

TDK  argues  thai  when  the  Department 
calculated  TDK's  overall  average 
interest  expense  it  should  have  only 
used  the  interest  expense  for  four  of 
seven  models  of  microdisks  because 
three  of  the  models  had  no  values  for 
interest  expense. 
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We  disagree  with  TDK.  TDK's  overall 
average  interest  expense  is  by  definition 
the  average  expense  incurred  on  all 
seven  models.  Excluding  the  zero 
expense  for  the  three  models  from  the 
average  would  give  us  a  four  model 
average,  not  an  overall  average. 

Comment  11 

TDK  argues  that  the  Department  has 
no  basis  for  rejecting  its  reported  home 
market  and  U.S.  packing  material  costs 
and  resorting  to  punitive  BIA.  Based  on 
information  on  the  record,  TDK  argues 
that  the  Department  has  neither 
questioned  the  methodology  used  by 
'IDK  for  calculating  its  home  market  and 
U.S.  packing  material  costs  nor 
indicated  that  it  could  not  trace  the 
amounts  reported  in  the  computer  tape 
to  source  documents  contained  in  the 
response.  TDK  maintains  that  the  only 
reason  the  Department  has  offered  in 
rejecting  its  data  is  based  on  the  large 
difference  in  amounts  between  home 
market  and  U.S.  packing  material  costs. 
TDK  provided  an  explanation  for  the 
differences  in  home  market  and  U.S. 
packing  material  costs  in  its  July  15, 
1991,  submission.  Therefore,  TDK 
contends  that  having  complied  with  the 
Department's  request  for  this 
information,  there  is  no  basis  for  using  a 
punitive  substitute  rate  as  BIA  for  home 
market  and  U.S.  packing  material  costs. 

DOC  Position 

We  agree  with  TDK  that  an  adverse 
BIA  should  not  be  used  for  determining 
U.S.  packing  material  costs.  However, 
we  disagree  with  TDK  that  an  adverse 
BIA  should  not  be  used  for  determining 
home  market  packing  material  costs. 

Regarding  U.S.  packing  material  costs, 
in  our  May  1, 1991,  deficiency  letter,  we 
requested  that  TDK  provide  sample 
calculations  of  packing  material  costs 
for  products  sold  in  the  U.S.  market. 
TDK  did  provide  one  sample  calculation 
for  U.S.  packing  material  costs  and  the 
monthly  packing  material  costs  incurred 
for  each  model  sold  during  the  FOR. 
However,  in  applying  the  calculation 
methodology  and  additional  costing 
data  provided  by  TDK  for  U.S.  packing 
material  costs  to  the  remaining  U.S. 
packing  costs  reported  in  the  computer 
tape,  we  found  substantial  discrepancies 
between  the  amounts  reported  in  the 
computer  tape  and  the  amounts  in  the 
narrative  response.  TDK  had  indicated 
that  the  number  of  disks  packed  for  each 
model  was  essential  in  calculating  the 
per  unit  amount  reported  in  the 
computer  tape.  However,  TDK  failed  to 
provide  us  with  information  on  how  to 
determine  for  each  model  the  number  of 


disks  included  in  a  package. 
Furthermore,  TDK  failed  to  explain  this 
issue  at  the  hearing.  TDK's  claim  that 
the  number  of  disks  is  contained  in  the 
product  code  for  each  model  is  not 
accurate.  We  examined  numerous 
product  codes  which  contained  no  such 
numbers.  Except  for  the  sample 
calculation,  there  was  no  accurate 
method  of  determining  how  many  disks 
were  packed  for  each  model  sold  in  the 
U.S.  Therefore,  we  could  not  tie  the  U.S. 
packing  material  costs  reported  in  the 
computer  tape  to  the  source  information 
contained  in  the  response.  However, 
because  TDK  attempted  to  supply  the 
information  in  the  form  requested,  we 
have  not  resorted  to  an  adverse  BIA.  As 
BIA  however,  we  have  applied  an 
average  U.S.  packing  material  cost  to  all 
U.S.  sales. 

Regarding  home  market  packing 
material  costs,  our  May  1, 1991. 
deficiency  letter  requested  that  TDK 
provide  a  sample  calculation  for  packing 
material  costs  reported  in  the  computer 
tape.  TDK  provided  neither  a  sample 
calculation  for  packing  material  costs 
nor  monthly  packing  material  costs 
incurred  for  each  model  sold  during  the 
FOR.  TDK  simply  referred  us  to  its 
sample  calculation  used  for  U.S.  packing 
material  costs  as  a  means  for  calculating 
home  market  packing  material  costs. 
TDK  also  failed  to  explain  this  issue  at 
the  hearing. 

As  noted  above,  we  could  not  rely  on 
TDK's  sample  calculation  methodology. 
Therefore,  TDK  failed  to  provide  the 
necessary  information  required  to 
calculate  the  per  unit  packing  material 
costs  for  home  market  sales  as  reported 
in  the  response.  In  deciding  what  to  use 
as  BIA.  19  CFR  353.37(b)  provides  that 
the  Department  may  take  into  account 
whether  a  party  refused  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  best  information 
available  (see.  e.g.,  AFB's).  Because 
TDK  did  not  provide,  nor  attempt  to 
provide,  us  with  the  requested 
information  necessary  for  calculating 
home  market  packing  material  costs,  we 
have  resorted  to  an  adverse  BIA  for 
these  charges.  As  BIA.  we  are  applying 
the  lowest  amount  reported  for  home 
market  packing  material  costs  to  all 
home  market  sales. 

Comment  12 

TDK  argues  that  the  Department  has 
no  basis  for  rejecting  its  reported 
monthly  media  costs  and  using  as  BIA 
the  highest  monthly  cost  reported  for 
one  and  two  megabyte  media  in 
calculating  further  manufacturing  costs. 
TDK  maintains  that  it  has  provided 
substantial  supporting  documentation 


for  its  monthly  media  cost  data  ana  that 
the  Department  should  incorporate  this 
information  for  the  final  results. 

DOC  Position 

We  agree  with  TDK.  We  rejected  its 
reported  monthly  media  costs  for  the 
preliminary  results  because  it  appeared 
that  there  were  discrepancies  between 
the  narrative  and  computer  tape 
responses.  We  have  reexamined  these 
responses  in  light  of  the  arguments 
raised  in  TDK's  brief  and  agree  that 
TDK  has  provided  substantial 
supporting  documentation  for  its 
reported  calculation  of  media  cost. 
However,  we  have  determined  that  the 
media  costs  listed  in  TDK's  computer 
tape  submission  differ  from  the  media 
costs  reported  In  the  response  because 
of  a  mechanical  error.  Therefore,  we 
have  used  the  media  cost  information 
provided  in  TDK's  response  instead  of 
the  media  costs  listed  in  the  computer 
tape. 

Comment  13 

TDK  contends  that  in  the  preliminary 
results,  the  Department  matched  sales  of 
different  types  of  merchandise  where 
the  difmer  exceeded  20  percent.  TDK 
contends  that  the  Department  should 
revert  to  CV  or  relax  the  rules  of  the  90/ 
60  test  where  there  are  no 
contemporaneous  identical  matches  of 
the  merchandise  found  in  the  home 
market. 

DOC  Position 

We  agree  with  TDK  that  we  erred  in 
making  a  difrner  adjustment  which 
exceeded  20  percent.  However,  we 
disagree  with  TDK  that  the  Department 
has  the  authority  to  relax  the  90/60  rule 
in  this  instance. 

In  the  preliminary  results,  we  matched 
sales  of  one  type  of  merchandise  to 
contemporaneous  sales  of  similar 
merchandise  by  applying  a  difmer  using 
COM  data  which  TDK  provided  for 
further  manufacturing.  Some  of  these 
price-to-price  comparisons  had  difmers 
in  excess  of  20  percent.  In  addition, 
upon  further  analysis  of  the  data,  we 
determined  that  the  COM  data  reported 
for  further  manufacturing  is  not  suitable 
for  a  difrner  adjustment  because  it 
incorrectly  included  fixed  factory 
overhead  costs.  We  were  unable  to 
identify  fixed  factory  overhead  costs 
within  the  COM  data  and  thus  were 
unable  to  separate  the  variable 
manufactiiring  costs  associated  with  the 
physical  differences  in  the  similar 
merchandise  being  compared. 

In  its  original  response.  TDK  indicated 
that  the  products  sold  in  both  the  U.S. 
and  home  markets  were  identical.  In  our 
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June  19, 1991.  letter,  we  requested  that 
TDK  report  difmer  information.  In 
response  to  our  letter,  TDK  stated  that  it 
did  not  provide  any  difmer  data  because 
there  were  identical  sales.  Further,  we 
never  requested  TDK  to  provide  CV 
data  because  we  understood  that 
identical  products  were  sold  in  both 
markets.  We  did  not  realize  that  there 
were  non-contemporaneous  sales  of 
identical  merchandise  until  the 
preliminary  results.  For  the  final  results, 
we  do  not  have  contemporaneous 
matches  for  all  U.S.  models.  We  also  not 
have  suitable  difmer  information  or  CV 
data.  We  determined  that  with  respect 
to  these  sales,  TDK  attempted  but  was 
unable  to  provide  the  information  in  the 
•form  requested.  Therefore,  we  are 
resorting  to  non-adverse  BIA  for  these 
sales  of  merchandise.  We  have  used  as 
BIA  for  these  U.S.  sales  without  an 
FKIV.  the  weighted-average  margin  of  all 
sales  by  adding  the  weighted-average 
margin  to  the  net  U.S.  price  to  calculate 
FMV. 

Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  the  margins  to  be: 


Manufacturer/sxporter 


Fuji 

Sony 

TDK.. 
TMC. 


(pwcent) 


1260 
1696 

666 
10.04 

5.S2 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  prices  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  concerning  all 
respondents  directly  to  the  Customs 
Service. 

Furthermore,  as  provided  for  in 
suction  751(a)(1)  of  the  Act  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  that  established  in  the  fmal 
results  of  this  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  rate 
published  in  the  most  recent 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate:  and  (3)  the  cash 
deposit  rate  for  all  other  exporters/ 
producers  will  be  16.96  percent.  This  is 
the  highest  non-BlA  rate  for  any  firm 


included  in  this  review.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  3.5"  microdisks 
and  coated  media  entered,  or  withdrawn 
from  warehouse,  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  will  remain  in  effect  until  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22(c). 

Dated-  November  7, 1991 

Marjocie  A.  Qiorlins, 

Acting  Assistant  Secretary  for  Import 
A  dministra  tion. 

[FR  Doc.  91-27536  Filed  11-14-91;  8:45  am] 

BILUNO  COM  MW-OS-M 


Children't  Hospital  of  Michigan; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4204.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number  90-144.  Applicant: 
Children's  Hospital  of  Michigan.  Detroit. 
MI  48201.  InstrvrnenL-  Equilibration 
System.  Isoprep  18.  Manufacturer  VG 
Isogas,  United  Kingdom.  Intended  Use: 
See  notice  at  55  FR  35162.  August  28. 
1990. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The 
instrument  and  accessory  were  made  by 
the  same  manufacturer.  The  accessory  is 
pertinent  to  the  intended  uses  and  we 
know  of  no  domestic  accessory  which 
can  be  readily  adapted  to  the 
instnmient 

Frank  W.  Crad. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-27532  Filed  11-14-91;  8:45  am) 

BIUJNO  cooc  nto-os-M 


University  of  Rochester,  et  al.; 
ConaoUdated  DacMon  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instmmenta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p  jn.  in  room  4204,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC, 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  91-107.  Applicant: 
University  of  Rochester.  Rochester,  NY 
14620.  Instrument'  Eye  Movement 
Tracker,  Model  2020.  Manufacturer  EL- 
MAR  Inc.,  Canada.  Intended  Use:  See 
notice  at  56  FR  38776,  August  1, 1991. 
Reasons:  The  foreign  instrument 
provides  a  lightweight  CCD  camera 
coupled  to  an  image  processor  with  a 
sampling  rate  of  120/8econd  and  stable 
resolution  to  0.1  degree.  Advice 
Submitted  By:  National  Institutes  of 
Health,  September  12, 1991. 

Docket  Number  91-101.  Applicant 
U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  Urbana, 
IL  61801.  Instrument:  Chlorophyll 
Fluorometer.  Model  PAM 101: 
Manufacturer  Heinz  Walz.  Germany. 
Intended  Use:  See  notice  at  56  FR  34187. 
July  26, 1991.  Reasons:  The  foreign 
instrument  provides  pulse  modulation 
with  selective  signal  amplification  for 
optimal  chlorophyll  fluorescence. 
Advice  Submitted  By:  National 
Institutes  of  Health.  September  12, 1991, 

Docket  Number  91-099.  Applicant: 
Wayne  State  University.  Detroit,  MI 
46201.  Instrument:  Organ  Baths  and 
Field  Stimulating  Electrodes. 
Manufacturer  Hugo  Sachs  Electronik, 
West  Germany.  Intended  Use:  See 
notice  at  56  FR  34187.  Jaly  26, 1991. 
Reasons:  The  foreign  instrument 
provides  four  isolated  and  independent 
organ  vessels,  permitting  multiple 
experiments,  and  superior  oxygenation. 
Advice  Submitted  By:  National 
Institutes  of  Health,  September  12. 1991. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
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equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
FnnkW.CrMl. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-27533  Filed  11-14-91;  8:46  am] 
MUNMi  CODE  Mto-as-a 


Minority  Business  Devalopnaant 
Agancy 

Buslnesa  Development  Centar 
Applications;  Memptiia,  TN 


:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625,  the  U.S.  Department  of 
Commerce's  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $184,260  in 
Federal  funds  and  a  minimum  of  $32,516 
in  non-Federal  (cost  sharing) 
contributions  from  04/1/92  to  03/31/93. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Memphis,  Tennessee  geographic  service 
area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
VfflDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  businesses. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experierce  and 
capabilities  of  the  firm  and  its  staff  in. 
addressing  the  needs  of  the  business 


conuounity  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  appUcation  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
hflBDA  will  be  made  by  the  Director 
based  on  a  determination  cf  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 

Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable "  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  MBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  0MB  Circular  A- 
129  "Managing  Federal  Credit 
Programs,". apphcants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  {or  funding  until  these  debts 
have  been  paid  or  arrangements 


satisfactory  to  the  Department  of 
Commerce  ore  made  to  pay  the  debt. 

Applicants  are  subject  to 
Governmental  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  IS  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant /cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisiaetery 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-690,  Mtle  V  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  dioig-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL.  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  are  required  in 
accordance  with  section  319  of  I'ublic 
Law  101-121.  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSINQ  DATi:  The  closing  date  for 
applications  is  December  20, 1991. 
Apphcations  must  be  postmarked  on  or 
before  December  20, 1991.  Proposals  will 
be  reviewed  by  the  Dallas  Regional 
Office.  The  mailing  address  for 
submission  of  RFA  responses  is: 

ADOREtSCS:  Dallas  Regional  Office, 
Minonty  Business  Development  Agency, 
1100  Commerce  Street,  room  7B23, 
Dallas,  Texas  75242. 

SUPPLKMKNTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  To  order  a  Request  for 
Application  (RFA)  and  to  receive 
additional  iirformation,  contact  Carlton 
L.  Eccles,  Regional  Director  of  the 
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Atlanta  Regional  Office  on  (404)  730- 
3300  or  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
401  West  Peachtree  Street.  NW..  room 
1930,  Atlanta,  Georgia  30308. 

Note:  A  pre-application  conference  will  be 
held  at  the  above  address  on  December  4. 
1991  at  9  a.m. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 

Dated:  November  8. 1991.  ' 
CariU»  L.  EccIm, 

Regional  Director.  Atlanta  Regional  Office. 
[FR  Doc.  91-27465  Filed  11-14-91:  8:45  am) 
MUJNO  COM  3S10-21-M 


National  Oc«anic  and  Atmospheric 
Administration 

^outh  Atlantic  FisheiY  Managenwnt 
Council;  PulHic  Hearing 

agency:  National  Marine  Fisheries 
Service.  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will  hold 
public  hearings  and  provide  a  comment 
period  to  solicit  public  input  on  its 
proposed  Shrimp  Fishery  Management 
Plan  (FMP).  The  proposed  FMP, 
approved  by  the  Council  to  take  to 
public  hearing,  includes:  (1)  A  definition 
of  overfishing;  (2)  a  Federal  permit 
requirement  to  harvest  shrimp  outside 
state  waters:  (3)  provisions  for  states  to 
request  Federal  closures  in  severe  freeze 
years  when  white  shrimp  stocks  decline 
by  80  percent  or  more;  and  (4)  a  control 
date  for  possible  limited  entry. 
DATES:  Public  comments  must  be 
received  by  December  27, 1991.  See 
"SUPPLEMENTARY  INFORMATION"  for 
dates,  times,  and  locations  of  hearings. 
ADDRESSES:  Written  comments  on  the 
proposed  FMP  should  be  addressed  to 
Robert  K.  Mahood.  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  suite  306. 
Charleston.  SC  29407-4699. 
FOR  FURTHER  INFORMATION  CONTACT 
Carrie  Knight,  Public  Information 
Officer.  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  suite  306,  Charleston.  SC  29407, 
telephone  (803)  571-4366. 
SUPPLEMENTARY  INFORMATION:  The 
public  hearings  will  begin  at  8  p.m.,  and 
adjourn  at  10  p.m.,  local  time,  and  are 
scheduled  as  follows: 

1.  Monday.  December  9, 1991 — Cocoa  Beach 
Hilton.  1550  N.  Atlantic  Avenue,  Cocoa 
Beach.  FL  (407)  779-0003. 

2.  Tuesday.  December  10. 1991 — Holiday  Inn- 


Oceanfront.  1617  N.  First  Street.  Ocean 
View  I  &  II  rooms,  Jacksonville  Beach,  FL. 
(904)  249-9071. 

3.  Wednesday,  December  11, 1991 — Glynn 
Mall  Suites  Hotel,  Carousel/Chariot  Hall 
rooms,  500  Mall  Boulevard.  Brunswick.  CA, 
(912)  264-fllOO. 

4.  Wednesday,  December  11, 1991 — Carteret 
Community  College,  Joselyn  Auditorium, 
3505  Arendell  Street.  Morehead  City.  NC. 
(919)  247-3094. 

5.  Thursday.  December  12. 1991— Best 
Western  Sea  Island  Inn.  1015  Bay  Street. 
Beaufort  SC.  (803)  524-4121. 

6.  Thursday.  December  12. 1991 — New 
Hanover  County  Courthouse.  320  Chestnut 
Street,  room  302.  Wilmington.  NC.  (919) 
341-7147. 

7.  Friday.  December  13, 1991 — South  Carolina 
Wildlife  &  Marine  Resource  Department, 
Ft.  Johnson  Road.  Charleston.  SC.  (803) 
795-6350. 

Dated:  November  7. 1991. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-27433  Filed  11-14-91:  8:45  am] 

■iLlJNQ  COOC  3S10-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List,  Addition  and  , 
Deletion 

AGENCY:  Committee  for  Purchase  From 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Addition  to  and  Deletion  From 

Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities,  and  deletes 
from  the  Procurement  List  a  commodity 
previously  furnished  by  such  agencies. 
effective  date:  December  16. 1991. 
ADDRESSES:  Committee  for  Purchase 
From  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Severely  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  July 

19.  September  6  and  20, 1991,  the 
Committee  for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (56  FR  33265.  44078 
and  47743)  of  proposed  addition  to  and 
deletion  from  the  Procurement  List: 

Addition 

After  consideration  of  the  material 


presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
service  procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial  at  the  following 
Columbus.  Ohio  locations: 
Federal  Building,  200  N.  High  Street. 

and 
Parking  Facilities,  Spring  and  Pearl 

Streets. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  elective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  commodity 
is  hereby  deleted  from  the  Procurement 
List: 

Belt,  High  Visibility.  8465-01-163-8835. 
Beverly  L  Milkman. 
Executive  Director 
[FR  Doc.  91-27530  Filed  11-14-91;  8:45  am) 
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Procurement  List,  Proposed  Additions 

agency:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
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employing  persona  who  are  blind  or 
have  severe  disabilities. 

COMMBn»MUST  ■rRCCf<V«>OI»Ofl 
BEFORE:  December  16, 1991. 

AOORESStS:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 

FOR  RMTMni  IMFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLCMCNTARV  MFORMATIONC  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  hiterested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Plastic  Cutlery,  Medium  Weight 
7340-00-NIB-0009 
7340-00-NIB-OOtO 
734(M)0-NIB-0011 
734O-0e-NIB-0O12 

(Requirements  of  the  Navy  Exchange 
Service  Command) 

Clip  System,  Paper 
7510-01-317-4219 
7510-01-317-4220 
7510-01-317-4228 

Services 

Janitorial/Custodial 
934th  Tactical  Airlift  Group 
Minneapolis-St.  Paul  International 

Airport 
Minneapolis,  Minnesota 
Janitorial/Custodial 
Air  Traffic  Control  Tower  and  Flight 

Service  Station 
Youngstown  Municipal  Airport 
Youngstown.  Ohio 

Beveriy  L.  Milkman. 

Executive  Director. 

[FR  Doc.  n-27S31  Filed  II-M-et:  8:45  am) 

BlLUNaCOWC 


ACTION:  Addition  to  procurement  list. 


Procurement  Uat;  Addition 

AOCNCV:  Gbmmittee  for  Purchase  Fhim 
the  Blind  and  Other  Severely 
Handicapped. 


t:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  with  severe 
disabilities. 

EFFCCmixoATC:  December  16,1991 . 

ADDRESSMt  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  VA  22202-3509. 

FOR  FURTMBriMFORMATIOIteaHTACT: 

BcYeriy  Milkman  (703)  557-114S. 

SUPPLEMCNTARV  MFORMATION:  On 

September  20, 1991,  the  Committee  for 
Purchase  from  the  Bhnd  and  Other 
Severely  Handicapped  published  notice 
(5&FR  47743]  of  a  proposed  addition  te 
the  ProcuiemeiU  List 

After  consideration  of  the  material 
presented  to  it  concerning  the  capabiHty 
of  a  qualified  nonprofit  agency  to 
provide  the  service  at  a  fair  market  price 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities^  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

&  The  action  ^ill  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Laundry  Service,  Youngstown  Municipal 
Airport,  Vienna,  OH. 

Thir  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L  Milkman, 

Executive  Director. 

[FR  Doc.  91-27608  Filed  11-14-41;  845  am] 


DEPARTMENT  OT  MFEM8E 
D*partin«iit  tH  9m  Amiy^  Cbrps  of 
Englnssrs 

Proposed  Navigation  Proi«ct  Compton 
Crssk  and  Shoal  HartXN-  Belford, 
Monmoutfi  County,  NJ 

October  17, 1991. 

AOINCY:  Corps  of  Engineers,  Army. 
DOD. 

action:  Notice  To  Withdraw  Intention 
To  Prepare  a  Draft  Envirenmental 
Impact  Statement  (DEIS). 

summary:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  is 
rescinding  plans  to  prepare  a  draft 
Environmental  Impact  Statement  for 
proposed  measures  to  improve 
navigation  in  Compton  Creek  and  Shoal 
Harbor,  Belford,  New  Jersey.  This 
project  is  necessary  to  reduce 
navigation  problems  for  the  commercial 
fishing  Oeet  which  uses  the  existing 
channel  to  serve  as  their  docking  and 
market  area.  The  existing  Federal 
navigation  project  depth  of  12  feet  mean 
low  water  (MLW)  extending  from  deep 
water  in  Sandy  Hook  Bay  to  the  first 
bend  in  Compton  Creek  then  8  feet 
MLW  to  the  Main  Street  Bridge  is  no 
longer  adequate  to  support  the  present 
fishing  fleet. 

FOR  FURTHER  INFORMATION  CONTACH 

ATTN:  Mike  Millard,  Project  Manager, 
(212)  264-lOee,  or  ATTN:  Joe  Debler.  EIS 
Coordinator,  (212)  264-4663  Planning 
Division,  Corps  of  Engineers,  New  York 
District,  26  Federal  Plaza.  New  York. 
New  York  10278-0096. 

SUPPLEMENTARY  INFORMATION:  This 
action  was  authorized  under  section  107 
of  the  Continuing  Authority  Program  of 
the  River  and  Harbor  Act  of  196a 

1.  Location  and  Descripifcn  of 
Proposed  Action:  The  project  is  located 
on  Sandy  Hook  Bay  in  Monmouth 
County,  New  Jersey.  The  plan  selected 
during  the  Reconnaissance  phase  of  the 
study  would  be  to  deepen  the  existing 
project  by  2  feet  (14)  ft  (10)  and 
appropriate  widening  to  accommodate 
the  passing  vessels  and  the  new  depths. 
A  deposition  basin  to  reduce 
maintmance  dredging  is  also  proposed 
for  Compton  Creek  to  be  incorporated 
into  the  existing  Federal  channel.  The 
plan  also  provides  for  continued 
maintenance  of  the  project  for  a  period 
of  50  years.  Disposal  of  dredged 
material  will  be  at  the  authorized  mud 
dump  site. 

2.  Relocation  of  the  deposition  basin 
away  from  wetland  areas  and  the 
elimination  of  the  weir  resulted  in  the 
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decision  that  an  environmental 
assessment  would  be  adequate. 

3.  Estimated  date  of  DRAFT 
ASSESSMENT  availability:  December 
1991. 

Bnica  A.  B«rgmann, 
Chief,  Planning  Division. 
|FR  Doc.  91-27513  Filed  11-1+-«1;  8;45  am] 

MLUNQ  COOC  S71O-0S-« 


Department  of  tt>e  Navy 

Patent  License;  Drug  Screening 
Systems,  Inc. 

agency:  Department  of  the  Navy. 
action:  Intent  to  Grant  Exclusive  Patent 
License:  Drug  Screening  Systems,  Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Drug  Screening  Systems,  Inc. 
revocable,  nonassignable,  exclusive 
license  in  the  United  States  and  certain 
foreign  countries  to  practice  the 
Government-owned  inventions 
described  in  U.S.  Patent  Application 
Serial  No.  07/574,175,  "Enzymatic 
Assays  Using  Superabsorbent 
Materials"  filed  August  29, 1990  and  U.S. 
Patent  Application  Serial  No.  07/57^390. 
"Microassey  on  a  Card"  filed  September 
7.1990. 

Anyone  wishing  to  object  to  the  grant 
of  this  hcense  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP),  800  North 
Quincy  Street.  Arlington.  Virginia  22217- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  800  North  Quincy 
Street.  Arlington,  Virginia  22217-5000. 
telephone  (703)  696-4001. 

Dated:  November  5, 1991. 

Wayne  T.  Baudno 

Lieutenant.  JACC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-27437  Filed  11-14-91;  8:45  am] 

MUJNG  CODE  M10-AE-f 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 


information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  16. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACr 
Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  Proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g.. 
new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  November  12, 1991. 
Mary  P.  Liggett, 

Acting  Director,  Office  of  Information 
Resources  Management 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Revision. 
Title:  Application  for  Emergency 
Immigrant  Education  Program. 
Frequency:  Annually. 


Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  57. 

Burden  Hours:  8.892. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Emergency  Immigrant 
Education  Program.  The  Department 
uses  the  information  to  make  grant 
awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Report  of  Performance  for  the 
Ronald  E.  McNair  Post-Baccalaureate 
Achievement  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses:  42. 

Burden  Hours:  210. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  Grantees  that  have 
participated  in  the  Ronald  E.  McNair 
Post-Baccalaureate  Achievement 
Program  are  to  submit  these  reports  to 
the  Department.  The  Department  uses 
the  information  to  evaluate  project 
accomplishments,  compliance,  prior 
experience  and  collect  impact  data  for 
budget  submissions  and  congressional 
hearings. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Common  Core  of  Data. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  56. 

Burden  Hours:  5,340. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  These  surveys  provide 
information  about  student  membership, 
graduates,  dropouts;  teachers  and  other 
public  education  staff;  schools  and 
school  districts;  and  revenues  and 
expenditures  for  public  education.  The 
Department  will  use  the  information  to 
create  sampling  frames,  allocate  federal 
funds  and  carry  out  NCES'  mandated 
studies. 

(FR  Doc.  91-27543  Filed  11-14-91:  8:45  am] 
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Federal  Register  /  Vol.  56.  No.  221  /  Friday,  November  15.  1991  /  Notices 


58053 


[CFDA  No.  S4.129T] 

Experimental  and  Innovative  Training; 
Notice  Inviting  Applicattons  for  New 
Awards  for  Fiscal  Year  (FY)  1992 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

summary:  On  September  la  1991.  a 
notice  establishing  the  application 
deadline  date  for  the  Experimental  and 
Innovative  Training  program  was 
published  in  the  Department's  combined 
application  notice  in  the  Federal 
Register.  On  page  47275.  in  the  fourth 
column,  the  application  deadline  date 
for  the  Experimental  and  Innovative 
Training  program  should  read  11/21/91 
instead  of  11/18/91. 

Dated:  November  8, 1991. 

Robert  R.  Davila. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services, 
[m  Doc.  91-27447  Filed  11-14-91:  8:45  am] 

BILUNQ  COOE  MOO-OI-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Suspension  of  Puget  Sound  Power  and 
Light  Company  Application  for 
Presidential  Permit;  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

AGENCIES:  Bonneville  Power 
Administration  (BPA).  Office  of  Fuels 
Programs  (OFP).  U.S.  Department  of 
Energy  (DOE). 

ACTION:  Suspension  of  Presidential 
Permit  Application,  and  notice  of  intent 
to  prepare  an  environmental  impact 
statement  (EIS). 


summary:  At  the  request  of  Puget  Sound 
Power  and  Light  Company  (Puget),  OFP 
has  suspended  its  consideration  of 
Puget's  Presidential  Permit  Application 
(Docket  No.  PP-^1).  BPA  plans  to 
prepare  an  EIS  on  a  joint  BPA/Puget 
electric  transmission  project. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Taves.  Environmental  Coordinator 

for  Engineering — EFBG,  Bonneville 

Power  Administration.  P.O.  Box  3621. 

Portland.  OR  97208-3621.  (503)  230- 

4995. 
Ellen  Russell.  Office  of  Fuels  Programs 

(FE-52),  Office  of  Fossil  Energy. 

Department  of  Energy.  1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585.  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  On 

Augus'  31. 1990.  Puget  asked  OFP  to 


suspend  consideration  of  Puget's 
Presidential  Permit  Application  until 
such  time  as  Puget  should  request  Uiat 
its  application  be  considered  further. 
Puget's  request  for  a  suspension  was 
submitted  subsequent  to  BPA  and  Puget 
signing  a  letter  expressing  their 
intention  to  negotiate  formal  agreements 
for  a  new  joint  BPA/Puget  electric 
transmission  project. 

Puget  applied  for  a  Presidential  Permit 
on  May  31. 1989  (see  54  FR  28091).  to 
construct,  connect,  operate,  and 
maintain  two  23-mile.  230-kilovolt  (kV] 
overhead  electric  transmission  lines 
from  Bellingham.  Washington,  to  the 
U.S.-Canada  border  near  Lynden. 
Washington.  The  project  was  proposed 
in  order  to  resolve  transmission 
deficiencies  in  the  locality  and  to 
provide  Puget  with  increased  transfer 
capacity  with  direct  access  to  Canadian 
hydroelectric  power  via  an 
interconnection  with  the  British 
Columbia  Hydro  and  Power  Authority. 
At  the  time  Puget  requested  the 
suspension.  OFP  was  preparing  an  EIS 
for  the  project. 

BPA  had  concurrently  been 
investigating  ways  to  solve  problems  of 
overloading  an  existing  BPA  230-kV  line 
between  its  Custer  and  Bellingham 
Substations  in  Washington,  and  a  BPA 
230/ll5-kV  transformer  at  its 
Bellingham  Substation,  as  well  as  to 
increase  power  transfers  between 
Canada  and  the  Pacific  Northwest 

BPA  and  Puget  subsequently 
determined,  through  joint  studies,  that  a 
joint  project  could  potentially  serve  both 
utilities'  needs  by  resolving  local 
transmission  deficiencies  and  regaining 
and  firming  up  transfer  capability 
between  Canada  and  the  Pacific 
Northwest.  The  joint  project  would 
consider  local  regulations  bearing  on 
transmission  projects,  including  the 
recently  revised  Whatcom  County 
ordinance  which  restricts  transmission 
line  construction  on  new  right-of-way  to 
115  kV  or  less,  and  potential 
development  of  electric  generation  in 
the  Bellingham  area. 

Action.  BPA  is  proposing  to  rebuild  its 
existing  single-circuit  230-kV  line 
between  Custer  Substation  and  Sedro 
Woolley  to  double-circuit,  on  the 
existing  right-of-way.  To  allow  for  future 
long-term  transmission  needs  and  to 
optimize  the  use  of  the  existing  corridor, 
consideration  may  be  given  to 
constructing  the  230-kV  double-circuit 
line  to  500-lcV  standards  instead,  and 
operating  it  at  230-kV.  Puget  proposes  to 
install  a  230/ll5-kV  transformer  at 
BPA's  Bellingham  Substation  and 
rebuild  two  115-kV  lines  from  its 
Bellingham  Substation  to  BPA's 
Bellingham  Substation. 


Alternatives.  Alternatives  identified 
for  possible  evaluation  in  the  EIS  at  this 
time  are:  (1)  No  Action  (the 
consequences  of  continuing  to  operate 
under  present  conditions);  (2)  rebuild  of 
BPA's  230-kV  line  between  Custer  and 
Bellingham  to  double-circuit, 
construction  by  Puget  of  two  230-kV 
lines  from  its  Bellingham  Substation  to 
BPA's  Bellingham  Substation,  a  rebuild 
of  Puget's  existing  115-kV  line  to  a  230- 
kV  line  from  Puget's  Bellingham 
Substation  to  its  substation  in  Sedro 
WooUey.  and  installation  of  a  230/115- 
kV  transformer  at  Puget's  Bellingham 
Substation. 

Other  potential  plans  resulting  from 
preliminary  studies  such  as  adding 
numerous  115-kV  lines  will  be 
addressed  during  scoping;  Puget's 
suspended  Presidential  Permit  Proposal 
will  also  be  discussed,  as  needed. 

Identification  of  Environmental 
Issues.  Issues  presently  identified  for 
consideration  in  the  EIS  include:  (1) 
Potential  health  effects  associated  with 
electric  and  magnetic  fields;  (2) 
acquisition  and  use  of  any  right-of-way; 
(3)  visual  effects  from  new  or  rebuilt 
lines;  (4)  potential  effects  on  wetlands/ 
floodplains;  and  (5)  consistency  with 
State  and  local  environmental  and  land 
use  regulations  and  plans.  As  100-year 
floodplains  and  wetlands  near  the 
Nooksack  and  Samish  Rivers  may  be 
crossed  by  the  proposal,  the  EIS  will 
analyze  potential  impacts  in  those 
areas. 

As  a  continuation  of  DOE's 
environmental  process.  BPA  will  now 
take  the  lead  for  public  involvement  and 
preparation  of  an  EIS  covering  the  new 
joint  project.  Information  pertaining  to 
the  new  proposal  and  alternatives  will 
be  distributed  in  the  fall  of  1991.  with  a 
solicitation  for  identification  of 
environmental  concerns.  Once  dates  are 
determined,  scoping  meetings  and  the 
period  of  scoping  will  be  announced  by 
separate  notices.  BPA  invites  all 
comments,  and  suggestions  on  the  scope 
of  the  EIS  and  will  announce  to  the 
public  in  a  separate  notice  the  closing 
date  for  these  comments  and 
suggestions.  Comments  and  suggestions 
received  after  the  closing  date  will  be 
considered  to  the  extent  practical. 

Issued  in  Washington.  DC.  on  October  4. 
1991. 

Paul  L  Ziemer, 

Assistant  Secretary.  Environment  Safety  and 
Health. 

(FR  Doc.  91-27525  Filed  11-14-^:  8:45  am] 
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Federal  Energy  Regulatory 
Commlesion 

[Docket  No*.  ER91-649-000,  et  aL) 

Duke  Power  Company,  et  aL;  Electric 
Rate,  Small  Power  Production,  and 
Intertocking  Directorate  FiMngs 

Take  notice  that  the  following  ^ings 
have  been  made  with  the  Conunission: 

1.  Duke  Power  Company 

[Docket  No.  ER91-640-000| 
November  8, 1991. 

Take  notice  that  on  October  2, 1991. 
Duke  Power  Company  (Duke)  tendered 
for  fihng  appendix  A  to  the  testimony  of 
W.R.  Stimart.  which  was  inadvertently 
omitted  from  the  Duke's  September  19, 
1991  filing  in  this  docket. 

Comment  date:  November  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montana-Dakota  Utilities  Company 

(Docket  No.  ER91-6S8-000] 
November  6, 1991. 

Take  notice  that  on  October  30. 1991, 
Montana-Dakota  Utilities  Company 
(Montana-Dakota),  a  Division  of  MDU 
Resources  Group,  Inc..  tendered  for 
flhng  additional  information  regarding 
its  request  for  authority  to  amend  its 
current  contract  with  the  United  States 
Department  of  Energy,  Western  Area 
Power  Administration  (Western)  to 
permit  certain  short-term  purchases  of 
energy  by  Western  during  the  1991-1992 
winter  season. 

The  additional  data  Hied  includes  cost 
support  for  the  guoted  rates  which  are 
calculated  in  accordance  with  Article 
23.a  of  FERC  Rate  Schedule  No.  19. 

Montana-Dakota  requests  waiver  of 
the  notice  requirement  of  9  35.3  of  the 
Conunission's  Regulations  and  that  the 
amended  contract  be  made  effective  as 
of  September  30, 1991. 

Comment  date:  November  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southwestern  PubBc  Service 
Company 

(Docket  No.  ER92-14O-0001 
November  6, 1991. 

Take  notice  that  on  October  30. 1991. 
Southwestern  Public  Service  Company 
(Southwestern)  tendered  for  filing  a 
proposed  rate  schedule  for  service  to 
Cap  Rock  Electric  Cooperative.  Inc.  (Cap 
Rock). 

The  rate  schedule  provides  for  the 
sale  of  full  requirements  electric  power 
and  energy  from  Southwestern  to  Cap 
Rock  beginning  June  1, 1993. 
Southwestern  is  tendering  the  filing 
prior  to  120  days  before  it  is  to  become 


effective  because  the  agreement  is 
predicated  on  regulatory  approval  and 
the  construction  of  facilities. 
Southwestern  is  proposing  to  charge 
Cap  Rock  the  same  rates  it  currently 
charges  Golden  Spread  Electric 
Cooperative,  Inc.  for  full  requirements 
service. 

Comment  date:  November  20. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  United  Illuminating  Company 

(Docket  No.  ER92-139-000] 
November  6, 1991. 

Take  notice  that  on  October  30, 1991, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  a  rate  schedule  for  a 
short-term,  coordination  transaction 
involving  the  sale  of  capacity 
entitlements  to  Green  Motmtain  Power 
Corporation  (GMP).  The  rate  schedule 
corresponds  to  a  letter  agreement,  dated 
October  25. 1991.  between  UI  and  GMP. 
The  commencement  date  for  service 
under  the  agreement  is  November  1, 
1991.  UI  proposes  that  the  rate  schedule 
commence  on  this  date. 

The  service  provided  under  the 
agreement  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
UI's  New  Haven  Harbor  Station. 

Copies  of  the  filing  were  mailed  to 
GMP.  Copies  of  the  filing  have  also  been 
mailed  to  the  Vermont  Public  Service 
Board. 

Comment  date:  November  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tampa  Electric  Company 
[Docket  Na  ER92-137-000] 
Novemtier  6, 1991. 

Take  notice  that  on  October  29, 1991. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter  of 
Commitment  providing  for  negotiated 
sales  of  available  power  by  Tampa 
Electric  to  the  Kissimmee  Utility 
Authority  (Kissimmee).  Tampa  Electric 
states  that  the  Letter  of  Commitment  is 
submitted  as  a  supplement  to  Service 
Schedule  I  (Negotiated  Interchange 
Service)  under  the  existing  agreement 
for  interchange  service  between  Tampa 
Electric  and  Kissimmee. 

Tampa  Electric  proposes  an  effective 
date  of  January  1, 1992.  for  the  Letter  of 
Commitment. 

Copies  of  the  filing  have  been  served 
on  Kissimmee  and  the  Florida  Public 
Service  Commission. 

Comment  date:  November  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Tampa  Electric  Company 

[Docket  No.  ERS2-138-0001 
November  6. 1891. 

Take  notice  that  on  October  29, 1991. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter  of 
Commitment  providing  for  the  sale  by 
Tampa  Electric  to  the  Kissimmee  Utility 
Authority  (Kissimmee)  of  26  megawatts 
of  capacity  and  energy  from  Tampa 
Electric's  Big  Bend  Station  coal-fired 
generating  resources.  The  Letter  of 
Commitment  is  submitted  as  a 
supplement  to  Service  Schedule  D  under 
Tampa  Electric's  agreement  for 
interchange  service  with  Kissimmee. 

Tampa  Electric  proposes  an  effective 
date  of  January  1. 1992.  for  the  Letter  of 
Commitment. 

Copies  of  the  filing  have  been  served 
on  Kissimmee  and  the  Florida  Public 
Service  Commission. 

Comment  date:  November  20. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pennsylvania  Electric  Company 

[Docket  No.  FA90-4-7001J 
November  6, 1991. 

Take  notice  that  on  August  5. 1991, 
Pennsylvania  Electric  Company 
tendered  for  filing  its  compliance  refund 
report  in  the  above-referenced  docket. 

Comment  date:  November  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Commonwealth  Electric  Company. 
Boston  Edison  Company,  Montaup 
Electric  Company 

[Docket  No.  ER92-1 41-000) 
November  6. 1991. 

Take  notice  that  on  October  30, 1991. 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  on 
behalf  of  itself.  Montaup  Electric 
Company  and  Boston  Edison  Company 
supplemental  data  pertaining  to  their 
applicable  investments,  and  carrying 
charges  including  local  tax  rates,  for  the 
twelve-month  period  ending  December 
31, 1990.  Commonwealth  states  that  this 
supplemental  data  is  submitted  pursuant 
to  a  letter  in  Docket  No.  E-7981  dated 
April  28. 1973  accepting  for  filing 
Commonwealth's  Rate  Schedule  FERC 
No.  21,  Boston  Edison  Company's  Rate 
Schedule  FERC  No.  67,  and  Montaup 
Electric  Company's  Rate  Schedule  No. 
27. 

Commonwealth  states  that  these  rate 
schedules  have  previously  been 
similarly  supplemented  for  the  calendar 
years  1972  through  1969. 

Copies  of  said  filing  have  been  served 
upon  Boston  Edison  Company,  Montaup 
Electric  Comp-uy,  New  England  Power 
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Company  and  the  Massachuse'ts 
Department  of  Public  Utilities. 

Comment  date:  November  20. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER9O-555-O00J  ' 

November's.  1991. 

Take  notice  that  on  October  10. 1991. 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  additional 
information  and  data  requested  by  staff 
in  the  above-referenced  docket. 

Comment  date:  November  20. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  j 

10.  Virginia  Electric  and  Power 
Company 

I  Docket  No:  ER9&-54O-O01  j  | 

November  6. 1991. 

Take  notice  that  en  October  31. 1991. 
Virginia  Electric  and  Power  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  November  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Camden  Cogen  L.P. 

(Docket  No.  QF90-87-0021 
November  6. 1991. 

On  October  25, 1991,  Camden  Cogen 
L.P.  (.Applicant)  of  1600  Smith  Street, 
suite  5000.  Houston,  Texas  77002, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  presently  certified  for  120.84 
MW  (51  FERC  I  62.210  (1990)).  The 
instant  recertification  is  primarily 
requested  to  reflect  a  change  in  the 
ownership  and  an  increase  in  the  net 
power  output  to  136.8  MW. 

Comment  date:  30  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 

12.  Maine  Electric  Power  Company 

[Docket  No.  ER92^t6-000] 
November  6, 1991. 

Take  notice  that  on  October  25. 1991, 
Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  its  Second 


Letter  Amendment  to  the  Transmission 
Service  Agreement  Between  MEPCO 
and  Massachusetts  Municipal 
Wholesale  Electric  Company  dated 
November  1, 1988. 

Comment  date:  November  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pacific  Gas  and  Electric  Company 
[Docket  No.  ER91-489-000] 
November  7, 1991. 

Take  notice  that  on  October  29, 1991. 
Pacific  Gas  and  Electric  Company 
tendered  for  filing  a  second  amended 
filing  under  FERC  Docket  No.  ER91-489- 
000.  This  docket,  initially  filed  on  June 
14, 1991.  effected  Rate  Schedule  FPC  No. 
29,  with  Pacific  Power  and  Light 
Company  (PP&L),  and  Rate  Schedule 
FERC  No.  119,  with  the  Central 
California  Power  Agency  (CCPA). 
PG&E's  first  amended  filing  (September 
11, 1991)  resolved  questions  between 
PG&E  and  CCPA  regarding  the  use  of 
the  Automatic  Adjustment  Clause  for 
revising  Cost  of  Ownership  rates.  This 
sscond  amended  filing  is  in  response  to 
comments  from  FERC  Staff  and  consists 
of  revised  supplement  pages  to  the 
changed  rate  schedules  which  state  that 
the  Cost  of  Ownership  rates  may  change 
by  way  of  an  Automatic  Adjustment 
Clause  up  to  a  stated  cap. 

Copies  of  this  filing  have  been  served 
upon  CCPA,  PP&L  and  the  CPUC. 

Comment  date:  November  22. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Portland  General  Corporation 

[Docket  No.  ER91-662-000) 
November  7, 1991. 

Take  notice  that  on  October  23, 1991, 
Portland  General  Electric  Corporation 
tendered  for  filing  an  Amendment  to  the 
Notice  of  Cancellation  of  Non-firm 
Energy  Service  Schedule  PGX-1  in  the 
above-referenced  docket. 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Pennsylvania  Electric  Company 

[Docket  No.  ER91-482-000I 
November  7, 1991. 

Take  notice  that  on  October  22, 1991, 
Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER92-135-000] 
November  7, 1991. 

Take  notice  that  on  October  2a  1991, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Ed)  tendered  for  filing  a 
Supplement  to  Con  Edison  Rate 
Schedule  FERC  No.  74  for  intemiptible 
transmission  service  to  Pennsylvania 
Power  ft  Light  Company  (Penn  P&L).  The 
Supplement  adds  intemiptible 
transmission  service  from  an  additional 
source.  Orange  and  Rockland  Utilities. 
Inc.,  at  the  existing  rate  (2.6  mills  per 
kwh)  under  the  Rate  Schedule.  Cnn 
Edison  has  requested  an  effective  date 
60  days  after  submission  of  the 
Supplement  for  filing  or  such  earlier 
effective  date  as  the  Conunission  may 
specify. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Penn  P&L 

Comment  date:  November  21, 1991.  in 
accordance  with  Standard  Paragrapii  E 
at  the  end  of  this  notice. 

17.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER91-547-000| 
November  7, 1991. 

Take  notice  that  on  October  25, 1991. 
Central  Illinois  Public  Service  Compar.y 
(CIPS)  tendered  for  filing  additional 
information  with  respect  to  its  filing  of 
July  1991  in  the  docket  referenced 
above. 

Comment  date:  November  22. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Iowa  Power  Inc. 

[Docket  No.  ES92-8-000J 
November  7, 1991. 

Take  notice  that  on  October  29, 1991, 
Iowa  Power  Inc.  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  $135  million  of 
promissory  notes  to  commercial  banks 
and  commercial  paper  dealers  on  or 
before  December  31, 1993,  with  a  final 
maturity  date  no  later  than  December 
31, 1994. 

Comment  date:  November  29. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cambridge  Electric  Light  Company 

[Docket  No.  ER91 -688-000) 
November  7, 1991. 

Take  notice  that  on  September  30, 
1991,  Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  its  4tti 
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annual  informational  filing  concerning 
the  net  cost  of  construction  for  the 
month  ending  December  31. 1990. 

Comment  date:  November  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PadfiCocp  Electric  Operations 

[Docket  No.  ER92-1 19-000) 

November  7. 1991. 

Take  notice  that  on  October  15. 1991, 
PacifiCorp  Electric  Operations 
(PacifiCk>rp)  tendered  for  Filing  a  Notice 
of  Cancellation  of  PacifiCorp  Rate 
Schedule  FERC  No.  245. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an    ' 
effective  date  of  July  31. 1991  be 
assigned  to  the  Notice  of  Cancellation. 

Comment  date:  November  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Soutbero  California  Edison  Company 

[Docket  No8.  ER81-177-013  and  EL89-6-001 

November  7, 1991. 

Take  notice  that  on  October  24. 1991. 
Southern  California  Edison  Company 
tendered  for  filing  its  refund  compliance 
filing  pursuant  to  the  Commission's 
Letter  Order  dated  July  30, 1990  in  the 
above-referenced  dockets. 

Comment  date:  November  21, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duke  Power  Company 

[Docket  No.  ER91 -527-000] 

November?,  19?"-. 

Take  notice  that  on  October  9, 1991. 
Duke  Power  Company  (Duke)  tendered 
for  filing  copies  of  a  revised  Appendix  B 
in  the  above-referenced  docket. 

Comment  dote:  November  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Power  and  Light  Company 

[Docket  No.  ER90-289-003 

November?,  1991. 

Take  notice  that  on  October  9, 1991, 
Central  Power  and  Light  Company 
(CP&L)  tendered  for  filing  a  letter  stating 
that  no  refunds  were  necessary  in 
connection  with  the  Level  B  rates  in 
settlement. 

Comment  date:  November  19. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  llolyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company, 
Western  Massachusetts  Electric 
Company.  South  Hadley  Electric  Light 
Department,  South  Hadley  Electric  Light 
Department 

(Docket  No.  ERe5-689-000.  el  aJ.J 

[Project  Nos.  10675. 10678, 10877  and  10678. 
10731, 10732. 10733.  and  10734,  Docket  No. 
EL91-16-000) 
November  7. 1991. 

Take  notice  that  on  October  25. 1991, 
Holyoke  Power  and  Electric  Company, 
Holyoke  water  Power  Company, 
Western  Massachusetts  Eleric  Company 
and  South  Hadley  Electric  Light 
Department  tendered  for  filing 
settlement-related  documents  in  the 
above-referenced  dockets. 

Comment  date:  November  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Pacific  Gas  and  Electric  Company 
[Docket  No.  ER89-475-000J 
Novemtjer  7, 1981. 

Take  notice  that  on  October  21, 1991, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  notice  of 
termination  of  the  "Interconnection  Rate 
Schedule  for  Service  to  Sacramento 
Municipal  Utility  District  (SMUD),  Rate 
Schedule  FERC  No.  124.  PG&E  states 
that  termination  of  the  rate  schedule  is 
the  result  of  the  Commission's 
designation  of  Rate  Schedule  FERC  No. 
136. 

Comment  date:  November  20. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

26.  Kentucky  Utilities  Company 

[Docket  No.  ER91 -590-000) 
November  7. 1991. 

Take  notice  that  on  October  10. 1991. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  21, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Florida  Power  Corporation 
[Docket  No.  ER91-501-000| 
November  7, 1991. 

Take  notice  that  on  October  15, 1991, 
Florida  Power  Corporation  tendered  for 
filing  a  letter  requesting  that  the 
agreements  filed  on  June  24, 1991  in  this 
docket  including  amendments  be 
withdrawn. 

Comment  date:  November  20. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rales  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-27461  Filed  11-14-91: 8:45  am] 

BILUNG  OOOE  e717-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

lEn-FRL-4030-91 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  28, 1991  through 
November  01, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  300  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  05, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-G65053-NM  Rating 
LO,  Felipito  Timber  Sale. 
Implementation,  Carson  National  Forest, 
Rio  Arriba  County,  NM. 

Summary 

EPA  has  no  objection  to  Alternative  E 
which  requires  less  road  construction 
and  would  allocate  all  of  the  existing  old 
growth  forest  for  protection, 

ERP  No.  D-GSA-D80020-MD  Rating 
EC2,  Baltimore  Health  Care  Financing     , 
Administration  Consolidation  (HCFA),    I 
Sites  Selection  and  Funding,  Woodlawn 
Area,  Baltimore  County.  MD. 
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Summary 

EPA  does  not  believe  that  sufficient 
site  specific  information  has  been 
provided  to  assess  the  impacts      i 
associated  with  the  project.  EPA  ' 
recommends  that  more  detailed 
information  be  provided  for  the  traffic 
analysis  and  wetlands  assessment 

ERP  No.  D-UMT-F54010-IL  Rating 
ECl,  Chicago  Central  Area  Circulator 
Transit  System  Improvement,  from 
Division  Street  (north)  Halsted  Street 
and  the  Chicago  River,  the  Stevenson 
Expressway,  and  Lake  Michigan. 
Funding.  Cook.  DuPage.  Kane.  Lake, 
McHenry  and  Will.  IL 

Summary         i  I 

EPA  expressed  concern  about  noise 
impacts  and  recommended  that  the  final 
EIS  include  a  commitment  for 
monitoring  and  mitigation. 

ERP  No.  DS-AFS-J65097-00  Rating 
LO.  Black  Hills  National  Forest.  Land 
and  Resource  Management  Plan. 
Implementation.  Wyoming  and  South 
Dakota.  , 

Summary  I 

EPA  has  no  objections  to  the  proposed 
action. 

ERP  No.  DS-UAF-J10003-00  Rating 
LO.  Peacekeeper  Missiles  in  Minuteman 
Silos  Program.  Deployment,  Additional 
Information.  Near  Warren  AFB, 
Laramie,  Goshen  and  Platte  Counties. 
Wyoming  and  Scotts  Bluff,  Banner  and 
Kimball  Counties,  Nebraska. 

Summary 

EPA  have  no  environmental  objection 
to  the  program  installation. 

Final  EISs  | 

ERP  No.  F-AFS-I65169-MT.  Bender- 
Retie  Timber  Sale  and  Road  i 

Construction/Reconstruction,        | 
Implementation,  Beaverhead  National 
Forest,  Wisdom  Ranger  District, 
Beaverhead  County,  MT. 

Summary 

EPA  has  no  objections  to  the  preferred 
alternative. 

ERP  No.  F-UAF-J10009-SD,  Ellsworth 
Air  Force  Base  Minuteman  II  of  the  44th 
Strategic  Missile  Wing  Deactivation, 
L'nplementation,  Rapid  City.  Pennington 
County,  SD. 

Summary 

EPA  has  no  objections  to  the  proposed 
activity. 

Dated:  November  12. 1991. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-27522  Filed  11-14-91;  8:45  am] 

aiLUNO  CODE  «$«0-SO-M 


(ER-FRL-4031-11 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  November  04. 1991 
1  hrough  November  08. 1991  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  910399.  Draft  EIS,  FHW,  MN, 
US  14  Construction.  Owatonna  to 
Kasson.  Funding  and  Section  404 
Permit.  Dodge  and  Steele  Counties. 
MN.  Due:  December  30, 1991,  Contact: 
James  P.  McCarthy  (612)  290-3241. 

EIS  No.  910400,  Draft  EIS.  GSA.  GA. 
Internal  Revenue  Service.  Service 
Center  Aimex  Consolidation. 
Construction,  Chamblee,  GA  Due: 
December  30, 1991,  Contact:  Alice 
Coneybeer  (404)  331-1831. 

EIS  No.  910401,  Draft  EIS,  FAA.  MN. 
Minneapolis-St.  Paul  International 
Airport,  Runway  4-22  Extension, 
Funding.  Wold-Chamberlain  Field. 
Hennepin  County.  MN,  Due: 
December  30. 1991.  Contact:  Glen 
Orcutt  (612)  725-7221. 

EIS  No.  910402,  Draft  EIS,  BOP,  NC. 
Butner  Federal  Correctional 
Institution  Complex,  Construction  and 
Operation,  Durham-Granville  Coimty 
Line,  NC  Due:  December  30, 1991. 
Contact:  Patricia  Sledge  (202)  514- 
6470. 

EIS  No.  910403,  Draft  EIS,  FHW,  AR.  US 
67  Construction.  US  67/167  to  1-40 
West/I-430  Interchange  around  the 
North  Little  Rock  Metropolitan  Area, 
Funding,  Pulaski  County.  AR.  Due: 
December  30. 1991,  Contact:  Carl  G. 
Kraehmer  (501)  324-5625. 

EIS  No.  910404.  Draft  EIS.  FHW,  WA, 
First  Avenue  South  Bridge 
Improvement,  from  WA-509  at  South 
Cloverdale  Street  to  WA-g9/East 
Marginal  Way  South  crossing  the 
Duwamish  River,  Funding,  Section  10 
and  404  Permits,  King  County,  WA, 
Due:  December  30, 1991,  Contact: 
Barry  Morehead  (206)  753-2120. 

EIS  No.  910405,  Final  EIS,  USN,  MS,  AL. 
EMPRESS  n  (Electromagnetic  Pulse 
Radio-Frequency  Environment 
Simulator  for  Ships)  Operation,  Gulf 
of  Mexico  and  Berthing  Site  Selection. 
Mobile,  AL;  Gulfport  MS;  or 
Pascagoula.  MS,  Due:  December  16. 
1991,  Contact:  Lt.  Marty  McGuirk  (703) 
602-3341. 

EIS  No.  910406,  Draft  EIS,  NFS.  AZ, 
Petrified  Forest  National  Park  General 
Management  and  Develop  Concept 
Plans.  Implementation,  Navajo  and 
Apache  Counties.  AZ,  Due:  January 


31. 1992,  Contact:  Gary  Cummins  (602) 
524-6228. 

Dated:  November  12. 1991. 
WilUam  D.  Dickeraoo. 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  91-27523  FU«d  11-14-01;  8:45  am] 
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Sand  Mountain— Lake  GuntersvHIe, 
Alabama  Surface  and  Ground  Water 
Project  Notice  of  intent  To  Prepare  an 
Environmental  im(>act  Statement 

aqency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS)  in 
conjunction  with  the  Tennessee  Valley 
Authority  and  notice  of  scoping  meeting. 

purpose:  Pursuant  to  40  CFR  1501.7  and 
in  accordance  with  section  511(c)  of  the 
Clean  Water  Act  (CWA)  and  section 
102(2)  (c)  of  the  National  Environmental 
Policy  Act  (NEPA).  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  identified  the  need  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  therefore  issues  this  Notice  of 
Intent 

FOn  FUIITH0I  mFORMATKM  AND  TO  BE 
PURGED  ON  THE  MAILINQ  UST  CONTACT. 

Heinz  ).  Mueller,  Chief,  Environmental 
Policy  Section.  Region  IV. 
Environmental  Protection  Agency — 
Federal  Activities  Branch.  345  Courtland 
Street  NE..  Atlanta.  GA  30365. 
Telephone  (404)  347-3776  FAX  (404)  347- 
5206, 

NEED  FOR  action:  EPA  intends  to 
prepare  the  EIS  in  cooperation  with  the 
Tennessee  Valley  Authority,  the  Soil 
Conservation  Service,  and  other 
participating  Federal,  state  and  local 
agencies  to  evaluate  the  Impacts  of  non- 
agricultural  septic  tank  pollution  of 
ground  water  and  surface  water  quality 
on  Sand  Mountain  and  Lake 
Guntersville.  Alabama.  The  EIS  will 
evaluate  alternative  wastewater 
disposal  technology,  inventory  septic 
tanks  and  potable  well  water  usage, 
determine  if  ground  water  supplies  pose 
a  risk  to  the  public  and  develop 
institutional  mechanisms  that  will  assist 
local  governments  to  deal  with  ground 
water  pollution. 

ALTERNATIVES:  The  EIS  will  examine 
feasible  alternatives  for  meeting  the 
project  goals  of  reducing  surface  and 
ground  water  pollution. 
scoping:  Participation  in  the  EIS 
process  is  invited  from  individuals, 
organizations,  and  all  governmental 
agencies.  EPA  will  hold  a  public  scoping 
meeting  at  7  p.m.  on  November  26  in 
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Rainesville.  Alabama  at  the  Civic 
Center.  A  general  description  of  the 
projects  and  its  goals  will  be  presented. 
Comments  and  guestions  are 
encouraged  and  will  be  addressed  and 
recorded. 

ESTIMATED  DATE  OF  DEIS  RELEASE:  June 
11. 1993. 

RESPONSIBLE  OFFIOAU  Greer  C.  Tidwell. 
Regional  Administrator. 

Dated:  November  8. 1991. 
Rkbard  E.  Sandenon, 

Director.  Office  of  Federal  Activities. 
[FR  Doc  91-27450  Filed  11-14-91;  8:45  am) 

BILUNQ  COOC  UaO-SO-M 


FEDERAL  MARITIME  COMMISSION 

Compagnie  Generate  Maritime  et  ai; 
Agr0em«nt(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  232-011356. 

Title:  Round  the  World  Space  Charter 
and  Sailing  Agreement  By  and  Between 
Compagnie  Generale  Maritime  and 
Contship  Containerlines,  Ltd. 

Parties:  Compagnie  Generale 
Maritime  (CGM),  Contship  Container 
Lines.  Ltd.  (Contship). 

Synopsis:  The  Agreement  authorizes 
the  parties  to  charter  and  cross-charter 
space  to  and  from  each  other  and  to 
agree  upon  the  scheduling  of  their 
vessels  in  a  round-the-world  service 
between  the  United  States  and  ports 
worldwide. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  8. 1991. 
Joseph  C.  Polking, 
Secretary. 
(FT*  Doc.  91-27446  Filed  11-14-91:  8:45  am) 

BILLING  COOC  S730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Disease  Control 
(CRADA  92-01] 

Cooperative  Research  and 
Development  Agreement 

agency:  Centers  for  Disease  Control 
(CDC),  Public  Health  Service.  HHS. 
action:  Notice. 

summary:  The  Centers  for  Disease 
Control  (CDC)  announces  the 
opportunity  for  potential  collaborators 
to  enter  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
to  develop  and  commercialize  enzyme 
immunoassay  technologies  for  the 
specific  detection  of  antibodies  to  the 
hepatitis  B  core  antigen  (anti-HBc)  and 
antibodies  to  the  hepatitis  B  surface 
antigen  (anti-HBs),  which  are  markers  of 
ongoing  or  past  hepatitis  B  virus  (HBV) 
infection. 

dates:  This  opportimity  is  available 
until  December  16. 1991.  Respondents 
may  be  provided  a  longer  period  of  time 
of  furnish  additional  information  if  CDC 
Finds  this  necessary. 
FOR  further  information  contact: 
Technical:  Harriet  H.  Walls  or  Howard 
A.  Fields,  Ph.D.  Division  of  Viral  and 
Rickettsial  Diseases,  National  Center 
for  Infectious  Diseases.  Centers  for 
Disease  Control,  1600  Clifton  Road 
NE.,  Mailstop  A30.  Atlanta,  GA  30333, 
telephone  (404)  639-2339. 
Business:  Lisa  Blake-DiSpigna, 
Technology  Transfer  Representative, 
National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control, 
1600  Clifton  Road  NE.,  Mailstop  Cl9. 
Atlanta,  GA  30333,  telephone  (404) 
639-2897. 
supplementary  information:  The 
objective  is  to  commercialize  these 
assays  for  resource-poor  laboratories 
worldwide.  These  assays  will  allow 
differentiation  between  those 
individuals  who  have  protective  levels 
of  circulating  antibody  (anti-HBs)  or 
who  are  HBV  chronic  carriers  from 
those  who  are  susceptible  to  HBV 
infection  and  would  benefit  from  the 
hepatitis  B  vaccine.  In  addition,  the  anti- 
HBs  test  can  be  used  to  ascertain 
protective  anti-HBs  levels  in  vaccinees 
and  to  determine  the  necessity  of  a 
booster  dose  of  hepatitis  B  vaccine.  The 
collaborator  and  CDC  will  jointly 
evaluate  existing  reagents  including 
monoclonal  and  polyclonal  antibodies, 
and  recombinant  expressed  antigens  to 
determine  their  suitability  as 
immunodiagnostic  reagents.  Various 
combinations  of  these  reagents  will  be 


evaluated  in  different  test  formats.  The 
final  format  must  have  equal  sensitivity 
and  specificity  to  currently  licensed 
tests  in  the  United  States.  The  tests  will 
be  evaluated  using  well-characterized 
sera  banked  within  the  HB.  If  new 
reagents  are  required,  they  will  be 
prepared  according  to  established 
procedures.  CDC  will  provide  training 
(including  appropriate  safety  training) 
for  specialized  techniques  and  technical 
expertise  for  evaluating  the  assays. 

It  is  anticipated  that  all  inventions 
which  may  arise  from  this  CRADA  will 
be  jointly  owned  and  licensed  on  a 
royalty-bearing  basis  exclusively  to  the 
collaborator  with  which  the  CRADA  is 
made.  The  CRADA  will  be  executed  for 
a  6-month  period  with  the  possibility  of 
renewal. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into  useful, 
marketable  products,  a  great  deal  of 
freedom  is  given  to  Federal  agencies  in 
implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA:  CDC 
may  provide  staff,  facilities,  equipment 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
may  not  provide  funds  to  the  other 
participants  in  a  CRADA. 

Respondents  should  provide  evidence 
of  expertise  in  the  development  and 
evaluation  of  immunoassays  procedures, 
evidence  of  experience  in 
commercialization  of  products  for 
diagnostic  use,  and  supporting  data  (e.g.. 
publications,  proficiency  testing, 
certifications,  resumes,  etc.)  of 
qualifications  for  the  laboratory  director 
and  laboratory  personnel  who  would  be 
involved  in  the  CRADA.  The  respondent 
will  develop  the  final  research  plan  in 
collaboration  with  CDC  but  should 
provide  an  outline  of  a  research  plan  for 
review  by  CDC  in  judging  applications. 

Applicants  will  be  judged  according  to 
the  following  criteria: 

1.  Soundness  of  the  analytic  approach 
and  research  plan: 

2.  Evidence  of  appropriate  personnel 
to  complete  the  project  in  a  timely 
fashion  or  evidence  of  a  plan  to 
recruit  and  fund  personnel 
appropriate  for  the  project; 

3.  Evidence  of  scientific  credibility; 
and 

4.  Evidence  of  commitment  and  ability 
to  develop  and  evaluate 
immunologic  tests  to  the  level  of  a 
product  which  will  benefit  the 
public  interest. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 
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Technology  Transfer  Act:  Public  Law 
99-502. 

The  responses  must  be  made  to: 
Nancy  C  Hirsch,  Technology  Trtinsfer 
Coordinator,  National  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control.  1600  Clifton  Road  NE..  Mailstop 
C19.  Atlanta.  GA  30333. 

Dated:  November  7, 1991. 
RoImH  L  Foatar. 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(FR  Doc.  91-27466  Filed  11-14-91;  8:4^  am] 

B4L1JNQ  COOC  4l«0-1t-M 


AvaHabHity  of  Draft  1992  Revised 
Classification  System  for  Human 
Immunodeficiency  Virus  infection  and 
Expanded  AIDS  Surveillance  Case 
Definition  for  Adolescents  and  Adults 

AGENCY:  Centers  for  Disease  Control 

(CDC),  Public  Health  Service  (PHS). 

Department  of  Health  and  Human 

Services. 

action:  Notice  of  availability  and 

request  for  comments. 

summary:  This  notice  announces  the 
availability  of  a  draft  document  entitled 
"1992  Revised  Classification  System  for 
Human  Immunodeficiency  Virus  ; 
Infection  and  Expanded  AIDS       | 
Surveillance  Case  Definition  for 
Adolescents  and  Adults,"  prepared  by 
the  Centers  for  Disease  Control,  for 
review  and  comment. 
dates:  To  ensure  consideration,  written 
comments  on  this  draft  document  must 
be  received  on  or  before  December  16, 
1991. 


ADDRESSES:  Requests  for  copies  of  the 
draft  HIV  classification  system  and 
expanded  AIDS  surveillance  case 
definition  must  be  submitted  to  the 
National  AIDS  Clearinghouse.  P.O.  Box 
6003,  Rockville,  MD  20849-6003; 
telephone  (800)  458-5231.  Written 
comments  on  this  draft  document  should 
be  sent  to  the  same  address  for  receipt 
by  December  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information  Activity,  Division 
of  HTV/AIDS.  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control.  Mailstop  £-49, 1600  Clifton 
Road.  NE..  Atlanta,  GA  30333; 
telephone:  (404)  639-2076. 
supplementary  information:  The 
CD4  + ,  or  T-helper,  lymphocyte  is  the 
primary  target  cell  for  HTV  infection, 
and  a  decrease  in  the  number  of  these 
cells  correlates  with  the  development  of 
HIV-related  illness.  The  1992  HTV 
classification  system  is  based  on  the 
number  of  CD4-I-  lymphocytes  to 
pro.vide  uniform  guidelines  for  the 


categorization  of  HIV-related  clinical 
conditions.  This  system  is  intended  for 
use  in  clinical  and  public  health  practice 
and  will  replace  the  classification 
system  published  by  CDC  in  1988.  CDC 
is  also  expanding  the  AIDS  surveillance 
case  definition  used  for  national 
surveillaoce  of  AIDS  in  adults  and 
adolescents  to  include  all  HIV-infected 
adults  and  adolescents  with  CD4-(- 
lymphocyte  counts  less  than  200/mm». 
This  expansion  includes  the  clinical 
conditions  in  the  case  definition 
published  in  1987. 

Dated:  November  12, 1991. 
Walter  R.  Dowdle. 

Acting  Dir&ctor,  Centers  for  Disease  Control. 
(FR  Doc  91-27806  Filed  11-14-91;  8:45  amj 

BILLiNQ  COOC  4nO-1S-« 


Energy  Related  Epidemiologic 
Research  Workshop 

The  National  Center  for 
Environmental  Health  and  Injury 
Control  (NCEHIC)  of  the  Centers  for 
Disease  Control  (CDC)  announces  the 
following  meeting. 

Name:  Workshop  on  Energy-Related 
Fpidemiologic  Research. 

Times  and  Dates:  8:30  a  jn.-6  p.m., 
December  3, 1991: 8:30  a.m.-4  p.m.,  December 
4. 1991. 

Place:  Stouffer  Waverly  Hotel.  2450 
Galleria  Parkway  NW..  Atlanta,  Georgia 
30339. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  To  solicit  individual  outside 
advice  from  scisntists  and  representatives  of 
both  workers  and  the  public  regarding 
epidemiologic  research  needs  in  and  around 
Department  of  Energy  facilities,  as  well  as 
other  energy-related  epidemiologic  research 
needs.  The  results  of  the  workshop  will  be 
used  in  developing  the  proposed  research 
agenda  to  be  presented  to  the  proposed 
Advisory  Committee  for  Energy-Related 
Epidemiologic  Research,  Department  of 
Mealth  and  Human  Services. 

Matters  to  be  Discussed:  The  workshop 
will  be  divided  into  five  panels  which  wiii 
discuss  the  following  topic  areas:  (1) 
Environmental  Exposure  Assessment:  f2) 
Occupational  Exposure  Assessment:  (3) 
Environmental  Epidemiologj';  (4) 
Occtipational  Epidemiology;  and  [5] 
Communications  and  Public  Involvement. 
After  panel  members  have  had  an 
opportunity  to  present  their  individual  ideas, 
the  discussions  wilt  be  opened  to  all 
participants. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Leeann  Seweil.  I'rogram  Analyst  Radiation 
Studies  Branch.  Division  of  Environmental 
Hazards  and  Health  Effects.  NCEHIC,  CDC. 
1600  Clifton  Road  NE..  (F-2a).  Atlanta, 
Georgia  30333.  telephone  404/488-4613  of  FTS 
238-4613. 


Dated:  November  8,  ISSt. 
ElvinHByer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc  91-27467  Filed  11-14-91;  8:45  am) 
BtUJNa  CODE  41S»-t»-« 


HanfOfd  Thyroid  Morbidity  Study 
Advisory  ConNnittsc,  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  Hanford  Thyroid  Mortridity  Study 
Advisory  Committee. 

Time  and  Date:  8:30  a.m.-5  p.m.,  December 
5.1991. 

Place:  CDC  Auditorium  A.  1600  Clifton 
Road  NE.,  Atlanta,  CA  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committae  is  charged  with 
providing  advice  and  guidance  to  the 
Director.  CDC,  regarding  the  scientific  merit 
and  direction  of  the  Hanford  Thyroid 
Morbidity  Study. 

Matters  To  Be  DiMCussed  The  Committee 
will  listen  to  presentations  on  the  statistical 
rationablc  developed  for  analysis  of  pilot 
study  findings  and  use  of  ultrasound  in  other 
studies.  Status  reports  and  discussions  from 
the  Fred  Hutchinson  Cancer  Research  Center 
staff  on  the  progress  of  Birth  Rosters  and 
Sampling;  Tracing;  Ginics;  Native  American 
involvement:  and  Computer  Assisted 
Telephone  Interviews  will  be  presented. 

Agenda  items  are  subject  to  change  as 
prioiities  dictate. 

Contact  Person  for  More  Information: 
Nndine  Dickerson.  Program  Analyst 
Rddidtion  Studies  Branch,  Division  of 
Em  ironrnentai  Hazards  and  Health  Effects. 
National  Center  for  Environmental  Health 
and  Injury  Control.  CDC  1800  Clifton  Road 
NE.,  (F-28).  Atlanta,  GA  30333.  telephone 
404/488-4813  or  FTS  238-4812. 

DH'ed:  November  8, 1991. 
Elvin  IHij'sr, 

Associate  Director  jar  Policy  y^oorcination. 

Centers  for  Disease  Control. 

(FR  Doc.  91-27438  Filed  11-14-91;  8:45  am| 

BtU-INO  COOC  41S0-1S-4I 


Advisory  Council  for  ttw  Elimination  of 
Tuberculosis;  Meeting 

In  accordance  with  Mction  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
council  meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculoais  (ACET). 

Times  nnd  Dates:  8  ajn.-5  pjn.,  December 
5-6,1991. 
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Place:  Holiday  Inn  Decatur  Conference 
Plaza,  Decatur  Ballroom,  130  Clairemont 
Avenue,  Decatur,  CA  3003a 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  council  advises  and  makes 
recommendations  to  the  Secretary. 
Department  of  Health  and  Human  Services, 
the  Assistant  Secretary  for  Health,  and  the 
Director.  CDC.  regarding  the  elimination  of 
tuberculosis.  Specifically,  the  council  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities: 
addresses  the  development  and  application 
of  new  technologies:  and  reviews  the  extent 
to  which  progress  has  been  made  toward 
eliminating  tuberculosis. 

Matters  to  be  Discussed:  Shortages  of 
antituberculosis  drugs:  future  tuberculosis 
research  and  new  drug  development:  drug- 
resistant  tuberculosis:  recommendations  for 
tuberculosis  prevention  and  control  in 
migrant  farm  workers:  recommendations  for 
tuberculosis  prevention  and  control  in  the 
homeless:  and  the  Council  Progress  Report. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information;  Dixie 
E.  Snider,  )r.,  M.D.,  Director,  Division  of 
Tuberculosis  Elimination,  and  Executive 
Secretary,  ACET,  National  Center  for 
Prevention  Services.  CDC.  1600  Clifton  Road 
NE..  Mailstop  E-ia  Atlanta.  GA  30333, 
telephone  404/639-2501  or  FTS  236-2501. 

Dated:  November  8, 1991. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  91-27469  Filed  11-14-91:  8:45  am) 

BIUJNG  CODE  416»-1»-M 

Administration  for  Children  and 
Faniiiles 

Advisory  Panel  for  the  Evaluation  of 
the  Job  Opportunities  and  Basic  Skills 
Training  (JOBS)  Program;  Meeting 

agency:  Administration  for  Children 
and  Families,  HHS. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63).  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Panel  for  the  Evaluation  of  the 
Job  Opportunities  and  Basic  Skills 
Training  (JOBS)  program.  The  purpose  of 
the  Panel  is  to  help  design,  implement, 
and  monitor  a  series  of  implementation 
and  evaluation  studies  to  assess  the 
methods  and  effects  of  the  JOBS 
program  initiated  under  the  Family 
Support  Act  of  1908. 

DATES  AND  TIMES:  December  3, 1991.  9 
a.m.  to  5  p.m.  and  December  4. 1991.  9 
a.m.  to  4  p.m. 

PLACE:  Hubert  H.  Humphrey  Building. 
200  Independence  Avenue,  SW.. 


Washington.  DC  20201.  room  405A/ 
425A, 

TYPE  OF  MEETING:  Open. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Yaffe,  Administration  for  Children 
and  Families/OPE.  370  L'Enfant 
Promenade  SW.  20447;  202-401-4537, 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  deal  primarily  with  the 
design,  implementation,  and  future 
direction  of  the  JOBS  evaluation  being 
conducted  jointly  by  the  Administration 
for  Children  and  Families  and  the  Office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation.  Specific  topics  to  be 
discussed  include  the  design  of  the 
implementation  and  process  study,  the 
development  of  JOBS  performance 
standards,  a  study  of  adult  education, 
and  the  implementation  of  ]OBS 
evaluation  demonstration  in  specific 
sites.  Early  findings  from  the  Rockefeller 
Institute's  study  of  JOBS  implementation 
will  also  be  presented. 

Dated:  November  8, 1991. 

|o  Anne  B.  Bamhart. 

Assistant  Secretary  for  Children  and 
Families. 

(FR  Doc.  91-27500  Filed  11-14-91:  8:45  am) 

BILUNG  COOC  4150-04-M 


President's  Committee  on  Mental 
Retardation;  Meeting 

Agency  Holding  the  Meeting: 
President's  Committee  on  Mental 
Retardation. 

Time  and  Date: 
Executive  Committee  Meeting,  Sunday, 

December  8. 1991. 1  p.m.-5  p.m. 
Full  Committee  Meeting,  December  9-10, 

1991,  9  a.m.-5  p.m. 

Place:  Stouffer  Concourse  Hotel,  2399 
Jefferson  Davis  Highway.  Arlington, 
Virginia  22202. 

Status:  Meetings  are  open  to  the 
public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  barrier  free. 

Matters  To  Be  Considered:  Reports  by 
members  of  the  Executive  Committee  of 
the  President's  Committee  on  Mental 
Retardation  (PCMR)  will  be  given.  The 
Committee  plans  to  discuss  critical 
issues  concerning  prevention,  family 
and  community  services,  full  citizenship, 
public  awareness  and  other  issues 
relevant  to  the  PCMR's  goals. 

The  PCMR:  (1)  Acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  on  matters  relating 


to  programs  and  services  for  persons 
with  mental  retardation;  and  (2)  is 
responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  for  the 
retarded,  and  reviewing  legislative 
proposals  that  affect  persons  with 
mental  retardation. 

Contact  Person  for  More  Information: 
Sambhu  N.  Banik.  Ph.D.,  Wilbur  J.  Cohen 
Building,  room  5325,  330  Independence 
Avenue.  SW..  Washington.  DC  20201- 
0001,  (202)  61»-0634. 

Dated:  October  31. 1991. 
(ames  |.  Colarusso. 
Deputy  Executive  Director,  PCMR. 
[FR  Doc.  91-27501  Filed  11-14-fll;  8:45  am) 

BILUNG  CODE  4130-01-M 

Food  and  Drug  Administration 

[Docket  No.  89N-0432] 

Par  Pharmaceutical,  inc^  Withdrawal 
of  Approval  of  Three  Abbreviated  New 
Drug  Applications 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  abbreviated  new  drug 
applications  (ANDA's)  for  Orphengesic 
Tablets  (Orphenadrine  Citrate  25 
milligrams  (mg),  Aspirin  385  mg, 
Caffeine  30  mg)  (ANDA  71-642); 
Orphengesic  Forte  Tablets 
(Orphenadrine  Citrate  50  mg,  Aspirin 
770  mg.  Caffeine  60  mg)  (ANDA  71-643); 
and  Triamterene  75  mg  and 
Hydrochlorothiazide  50  mg  Tablets 
(ANDA  72-337)  held  Par 
Pharmaceutical,  Inc.  (Par),  One  Ram 
Ridge  Rd..  Spring  Valley,  NY  10977.  FDA 
is  withdrawing  approval  of  these 
applications  because  they  contain 
untrue  statements  of  material  fact,  and 
the  drugs  covered  by  Ihese  applications 
lack  substantial  evidence  of 
effectiveness.  Par  has  withdrawn  its 
request  for  a  hearing  on  these  products, 
EFFECTIVE  DATE:  November  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

Christina  Good,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857.  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  October  16. 1989  (54  FR  42367),  FDA 
offered  an  opportunity  for  a  hearing  on  a 
proposal  to  withdraw  approval  of 
ANDA's  71-642,  Orphengesic  Tablets 
(Orphenadrine  Citrate  25  mg.  Aspirin 
385  mg.  Caffeine  30  mg);  ANDA  71-643, 
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Orphengesic  Forte  Tablets  | 

(Orphenadrine  Citrate  50  mg.  Aspirin 
770  mg.  Caffeine  60  mg);  and  ANDA  72- 
337.  Triamterene  75  mg  and 
Hydrochlorothiazide  50  mg  Tablets  held 
by  Par.  The  basis  for  the  proposal  was 
that  the  applications  contain  untrue 
statements  of  material  fact  and  that  the 
drugs  covered  by  the  applications  lack 
substantial  evidence  of  effectiveness.  In 
response  to  the  notice,  on  November  15. 
1989.  Par  submitted  a  request  for  a 
hearing.  By  letter  dated  October  21. 
1991.  Par  withdrew  its  hearing  request 
and  consented  to  the  entry  of  an  order 
withdrawing  approval  of  the 
applications,  i 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  section 
S05(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  355(e)). 
and  under  authority  delegated  to  him  (21 
CFR  5.82).  finds  that  the  applications 
listed  above  contain  imtrue  statements 
of  material  fact  (21  U.S.C.  355(e)(5))  and 
that,  on  the  basis  of  new  information 
before  him  with  respect  to  the  drugs, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  the  drugs  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling  (21  U.S.C.  355(e)(3)}.        j 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  ANDA's  71-642,  71- 
643,  and  72-337.  and  all  their 
amendments  and  supplements,  is  hereby 
withdrawn,  effective  November  15. 1991. 
Shipment  in  interstate  commerce  of  the 
products  listed  above  will  then  be 
imlawful. 


Section  505(j)(6)(C)  of  the  act  requires 
that  FDA  remove  from  its  approved 
product  list  (FDA's  publication 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations") 
(the  list)  any  drug  whose  approval  was 
withdrawn  for  grounds  described  in  the 
first  sentence  of  section  505(e)  of  the  act. 
Such  grounds  apply  to  the  withdrawal  of 
approval  of  the  products  listed  above. 
Notice  is  hereby  given  that  the  drugs 
covered  by  ANDA's  71-642,  71-643,  and 
72-337  will  be  removed  from  the  list 

Dated:  November  6, 1991, 

Gerald  P.  Meysr, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 

(FR  Doc.  91-27553  Filed  11-14-91;  8:45  am) 

BILUMG  COOC  4160-01-M 


Health  Care  Financing  Administration 

IOACT-03»-N] 
RIN  0938-AF39 

Medicare  Program;  Inpatient  Hospital 
Deductible  and  Hospital  and  Skilled 
Nursing  Facility  Coinsurance  Amounts 
for1992 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  skilled  nursing  facility 
coinsurance  amoimts  for  services 
furnished  in  calendar  year  1992  under 
Medicare's  hospital  insurance  program 
(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  to  be  used  to 
determine  these  amoimts. 

The  inpatient  hospital  deductible  will 
be  $652.  The  daily  coinsurance  amounts 
will  be:  (a)  $163  for  the  61st  through  90th 
days  of  hospitalization  in  a  benefit 
period;  (b)  $326  for  lifetime  reserve  days; 
and  (c)  $81.50  for  the  2l8t  through  100th 
days  of  extended  care  services  in  a 
skilled  nursing  facility  in  a  benefit 
period. 

EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Barbara  S.  Klees.  (301)  966-638a  For 
case  mix  analysis  only:  Gregory  J. 
Savord,  (301)  966-6384. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1813  of  the  Social  Security  Act 
(the  Act)  provides  for  an  inpatient 
hospital  deductible  to  be  subtracted 
from  the  amount  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  from  the  amounts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  requires  the 
Secretary  to  determine  and  publish 
between  September  1  and  September  15 
of  each  year  the  amount  of  the  inpatient 
hospital  deductible  and  the  hospital  and 
skilled  nursing  facility  (SNF) 
coinsurance  amounts  applicable  for 
services  furnished  in  the  following 
calendar  year. 

n.  Computing  the  InpatieDt  Hospital 
Deductible  for  1992 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amount  of 
the  inpatient  hospital  deductible.  The 
inpatient  hospital  deductible  is  an 
amount  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 


year,  changed  by  the  Secretary's  best 
estimate  of  the  payment-weighted 
average  of  the  applicable  percentage 
increases  (as  defined  in  section 
1886(b)(3)(B)  of  the  Act)  used  for 
updating  the  payment  rates  to  hospitals 
for  discharges  in  the  ficasl  year  (FY)  that 
begins  on  October  1  of  the  same 
preceding  calendar  year,  and  adjusted 
to  reflect  real  case  mix.  The  adjustment 
to  reflect  real  case  mix  is  determined  on 
the  basis  of  the  most  recent  case  mix 
data  available.  The  amount  determined 
under  this  formula  is  roimded  to  the 
nearest  multiple  of  $4  (or,  if  midway 
between  two  multiples  of  $4,  to  the  next 
higher  multiple  of  $4). 
For  FY  1992,  section 
1886(b)(3)(B)(i)(VU)  of  the  Act,  as 
amended  by  section  4002  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L  101-508,  enacted  on 
November  5. 1990),  provides  that  the 
applicable  percentage  increase  for 
urban  prospective  payment  system 
(PPS)  hospitals  is  the  market  basket 
percentage  increase  minus  1.6  percent, 
and  the  applicable  percentage  increase 
for  rural  PPS  hospitals  is  the  market 
basket  percentage  increase  minus  0.6 
percent.  Section  1886(b)(3)(B)(ii)(IV) 
provides  that  the  applicable  percentage 
increase  for  hospitals  excluded  from 
PPS  is  the  market  basket  percentage 
increase.  The  market  basket  percentage 
increases  for  FY  1992  are  4.4  percent  for 
PPS  hospitals  and  4.7  percent  for 
hospitals  excluded  from  PPS.  as 
announced  in  the  Federal  Register  on 
August  30. 1991  (56  FR  43196).  Therefore, 
the  percentage  increases  for  Medicare 
prospective  payment  rates  are  2.8 
percent  for  urban  hospitals  and  3.8 
percent  for  rural  hospitals;  the  payment 
percentage  increase  for  hospitals 
excluded  from  the  PPS  is  4.7  percent. 
Thus,  weighting  these  percentages  in 
accordance  with  payment  volume,  the 
Secretary's  best  estimate  of  the 
payment-weighted  average  of  the 
increases  in  the  payment  rates  for  FY 
1992  is  2.9859  percent.  We  recognize  that 
Congress  has  frequently  revised  the 
payment  rate  increase  provisions  found 
in  section  1886(b)(3)(B)  of  the  Act  during 
the  budget  reconciliation  process, 
subsequent  to  the  determination  and 
promulgation  of  the  deductible.  Such 
revisions  may  occur  this  year  as  well 
and  may  affect  the  FY  1992  payment 
rate  increase.  However,  at  the  time  of 
this  determination,  we  must  use  the 
payment  rate  increase  specified  in 
current  law  to  determine  the  1992 
deductible. 

To  develop  the  adjustment  for  real 
case  mix,  an  average  case  mix  was  first 
calculated  for  each  hospital  that  inflects 
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the  relative  costliness  of  that  hospital's 
mix  of  cases  compared  to  that  of  other 
hospitals.  We  then  computed  the 
increase  in  average  case  mix  for 
hospitals  paid  under  the  Medicare  PPS 
in  FY  1991  compared  to  FY  1990. 
(Hospitals  excluded  from  the  PPS  were 
excluded  from  this  calculation  since 
their  payments  are  based  on  reasonable 
costs  and  are  affected  only  by  real 
increases  in  case  mix.)  We  used  bills 
from  prospective  payment  hospitals 
received  in  HCFA  as  of  the  end  of  July 

1991.  These  bills  represent  a  total  of 
about  7.3  million  discharges  for  FY  1991 
and  provide  the  most  recent  case  mix 
data  available  at  this  time.  Based  on 
these  bills,  the  increase  in  average  case 
mix  in  FY  1991  is  1.73  percent. 

Although  average  case  mix  has 
increased  by  1.73  percent  in  FY  1991. 
section  1813  of  the  Act  requires  that  the 
inpatient  hospital  deductible  be 
increased  only  by  that  portion  of  the 
case  mix  increase  that  is  determined  to 
be  real.  We  estimate  that  the  increase  in 
real  case  mix  is  about  1  percent.  The 
increase  in  total  case  mix  for  FY  1991  is 
about  the  same  as  the  increase  for  FY 
1990.  We  expect  that  the  real  case  mix 
percentage  would  be  about  the  same  as 
it  was  for  FY  1990.  Consequently,  we 
will  continue  to  use  our  estimate  of  1 
percent  for  the  real  case  mix  increase. 

Thus,  the  estimate  of  the  payment- 
weighted  average  of  the  applicable 
percentage  increases  used  for  updating 
the  payment  rates  is  2.9859  percent,  and 
the  real  case  mix  adjustment  factor  for 
the  deductible  is  1  percent.  Therefore, 
under  the  statutory  formula,  the 
inpatient  hospital  deductible  for 
services  furnished  in  calendar  year  1992, 
is  S652.  This  deductible  amount  is 
determined  by  multiplying  $628  (the 
inpatient  hospital  deductible  for  1991) 
by  the  payment  rate  increase  of  1.029859 
multiplied  by  the  increase  in  real  case 
mix  of  1.01,  which  equals  $653.22  and  is 
rounded  to  $652. 

m.  Computing  the  Inpatient  Hospital 
and  Skilled  Nursing  Facility 
Coinsurance  Amounts  for  1992 

The  coinsurance  amounts  provided  for 
in  section  1813  of  the  Act  are  defined  as 
fixed  percentages  of  the  inpatient 
hospital  deductible  for  services 
furnished  in  the  same  calendar  year. 
Thus,  the  increase  in  the  deductible 
generates  increases  in  the  coinsurance 
amounts.  For  inpatient  hospital  and 
extended  care  services  furnished  in 

1992,  in  accordance  with  the  fixed 
percentage  deHned  in  the  law,  the  daily 
coinsurance  for  the  61st  through  90th 
days  of  hospitalization  in  a  benefit 
period  will  be  $163  [V*  of  the  inpatient 
hospital  deductible):  the  daily 


coinsurance  for  lifetime  reserve  days 
v^ll  be  $326  (14  of  the  inpatient  hospital 
deductible);  and  the  daily  coinsurance 
for  the  21st  through  100th  days  of 
extended  care  services  in  a  SNF  in  a 
benefit  period  will  be  $81.50  (V^  of  the 
inpatient  hospital  deductible). 

rV.  Cost  to  Beneficiaries 

We  estimate  that  in  1992  there  will  be 
about  8.3  million  deductibles  paid  at 
$652  each,  about  3.2  million  days  subject 
to  coinsurance  at  $163  pay  day  (for 
hospital  days  61  through  90),  about  1.3 
million  lifetime  reserve  days  subject  to 
coinsurance  at  $328  per  day,  and  about 
12.5  million  extended  care  days  subject 
to  coinsurance  at  $81.50  per  day. 
Similarly,  we  estimate  that  in  1991  there 
will  be  about  6.0  million  deductibles 
paid  at  $628  each,  about  3.1  million  days 
subject  to  coinsurance  at  $157  per  day 
(for  hospital  days  61  through  90),  about 
1.3  million  lifetime  reserve  days  subject 
to  coinsurance  at  $314  per  day,  and 
about  12.2  million  extended  care  days 
subject  to  coinsurance  at  $78.50  per  day. 
Therefore,  the  estimated  total  increase 
in  cost  to  beneficiaries  is  about  $500 
million  (rounded  to  the  nearest  $10 
million),  due  to  (1)  the  increase  in  the 
deductible  and  coinsurance  amounts 
and  (2)  the  change  in  the  number  of 
deductibles  and  daily  coinsurance 
amounts  paid. 

V.  Regulatory  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal  and  does  not 
alter  any  regulation  or  policy.  Therefore, 
we  have  determined,  and  the  Secretary 
certifies,  that  no  analyses  are  required 
under  Executive  Order  12291,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612),  or  section  1102(b)  of  the 
Act 

Authority.  Section  1813(a)(3)  and  (b)(2)  of 
the  Social  Security  Act  (42  U.S.C  139Se(a](3) 
and  (b)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  September  16. 1991. 
Gail  R.  WUensky. 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  Octot)er  30, 1991. 
Louis  W.  SuQivan, 

Secretary. 

[FR  Doc.  91-27502  Filed  11-14-91;  8:45  am] 

BILLING  CODE  4120-01-M 


(OACT-038-N] 


RtN  0938-AF38 


Medicare  Progrant;  Monthly  Actiiarial 
Rates  and  Monthly  Supplementary 
Medical  Insurance  Premium  Rates 
Beginning  January  1, 1992 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Notice. 

summary:  As  required  by  section  1839 
of  the  Social  Security  Act.  this  notice 
announces  the  monthly  actuarial  rates 
for  aged  (age  65  or  over]  and  disabled 
(under  age  65)  enrollees  in  the  Medicare 
Supplementary  Medical  Insurance  (SMI) 
program  for  calendar  year  1992.  It  also 
announces  the  monthly  SMI  premium 
rate  to  be  paid  by  all  enrollees  during 
calendar  year  1992.  The  monthly 
actuarial  rates  for  1992  are  $60.80  for 
aged  enrollees  and  $80.80  for  disabled 
enrollees.  The  monthly  SMI  premium 
rate  for  1992  is  $31.80. 

EFFECnvs  date:  January  1. 199Z 
FOR  FURTHER  INFORMATION  CONTACT 
Carter  S,  Warfield  (301)  966-6396. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  program  is  the 
voluntary  Medicare  Part  B  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  services,  outpatient  hospital 
services,  home  health  services,  services 
furnished  by  rural  health  clinics, 
ambulatory  surgical  centers,  and 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 
health  services  not  covered  by  hospital 
insurance  (Medicare  Part  A).  The  SMI 
program  is  available  to  individuals  who 
are  entitled  to  hospital  insurance  and  to 
U.S.  residents  who  have  attained  age  65 
and  are  citizens,  or  aliens  who  were 
lawfully  admitted  for  permanent 
residence  and  have  resided  in  the 
United  States  for  five  consecutive  years. 
This  program  requires  enrollment  and 
payment  of  monthly  premiums,  as 
provided  in  42  CFR  part  407,  subpart  B. 
and  part  408,  respectively.  The 
difference  between  the  premiums  paid 
by  all  enrollees  and  total  incurred  costs 
is  met  from  the  general  revenues  of  the 
Federal  government 

The  Secretary  of  Health  and  Human 
Services  is  required  by  section  1839  of 
the  Social  Security  Act  (the  Act)  to  issue 
two  annual  notices  relating  to  the  SMI 
program. 

One  notice  announces  two  amounts 
that,  according  to  actuarial  estimates, 
will  equal  respectively,  one-half  the 
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expected  average  monthly  cost  of  SMI 
for  each  aged  enrollee  (age  65  or  over) 
and  one-half  the  expected  average 
monthly  cost  of  SMI  for  each  disabled 
enrollee  (under  age  65)  during  the 
calendar  year  beginning  the  following 
January.  These  amounts  are  called 
"monthly  actuarial  rates." 

The  second  notice  announces  the 
monthly  SMI  premium  rate  to  be  paid  by 
aged  and  disabled  enrollees  for  the 
calendar  year  beginning  the  following 
January.  (Although  the  costs  to  the 
program  per  disabled  enrollee  are 
different  than  for  the  aged,  the  law 
provides  that  they  pay  the  same 
premium  amount.)  Beginning  with  the 
passage  of  section  203  of  the  Social 
Security  Amendments  of  1972  (Fub.  L. 
92-«03,  enacted  on  October  30, 1972),  the 
premium  rate  was  limited  to  the  lesser 
of  the  actuarial  rate  for  aged  enrollees. 
or  the  current  monthly  premium  rate 
increased  by  the  same  percentage  as  the 
most  recent  general  increase  in  monthly 
title  II  Social  Security  benefits. 

However,  the  passage  of  section  124 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pub.  L  97- 
248,  enacted  on  September  3, 1982) 
suspended  this  premium  determination 
process.  Section  124  of  Pub.  L  97-248 
changed  the  premium  basis  to  50  percent 
of  the  actuarial  rates  for  aged  enrollees 
(ihat  is,  25  percent  of  program  costs  for 
aged  enrollees).  Section  606  of  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21,  enacted  on  April  20. 1983),  section 
2302  of  the  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369,  enacted  on  July  18, 1984), 
section  9313  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272,  enacted  on  April  7, 
1386).  section  40ep  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L.  100-203,  enacted  on  December  22, 
1987),  and  section  6301  of  the  Omnibus 
Budget  Reconciliation  Act  of  1939  (Pub. 
L.  100-239,  enacted  on  December  19. 
1989)  extended  through  1990  the 
provision  that  the  premium  be  based  on 
50  percent  of  the  actuarial  rates  for  aged 
enrollees.  This  extension  expired  at  the 
end  of  1990. 

The  premium  rate  for  calendar  years 
1991  through  1995  was  legislated  by 
section  1839(e)(1)(B)  of  the  Act  as  added 
by  section  4301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508,  enacted.on  November  5, 1990).  In 
January  1996,  the  premium 
determination  basis  will  revert  to  the 
method  established  by  Public  Law  92- 
603,  except  that  it  will  remain  on  a 
calendar  year  basis. 

Section  1339(e)(l)(B)(ii)  specifies  that 
the  premium  rate  for  calendar  year  1992 
is  $31.80. 
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A  further  provision  affecting  the 
calculation  of  the  SMI  premium  is 
section  1839(f)  of  the  Act  as  amended  by 
section  211  of  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (Pub.  L  100-360, 
enacted  on  July  1, 1988).  (The  Medicare 
Catastrophic  Coverage  Repeal  Act  of 
1989  (Pub.  L  101-234.  enacted  on 
December  13, 1989)  did  not  repeal  the 
revisions  to  section  1839(f)  made  by  Pub. 
L.  100-360.)  Section  1839(f)  now  provides 
that  if  an  individual  is  entitled  to 
benefits  under  section  202  or  223  of  the 
Act  (the  Old- Age  and  Survivors 
Insurance  Benefit  and  the  Disability 
Insurance  Benefit,  respectively)  and  has 
the  SMI  premiums  deducted  from  these 
benefit  payments,  the  total  premium 
increase  will  be  reduced  to  avoid 
causing  a  decrease  in  the  individual's 
net  monthly  payment.  This  occurs  if  the 
increase  in  the  individual's  Social 
Security  benefit  due  to  the  cost-of-living 
adjustment  under  section  215(i)  of  the 
Act  is  less  than  the  increase  in  the 
premium.  Specifically,  the  reduction  in 
the  premium  amount  applies  if  the 
individual  is  entitled  to  benefits  under 
section  202  or  203  of  the  Act  for 
November  and  December  of  a  particular 
year  and  the  individual's  SMI  premiums 
for  December  and  the  following  January 
are  deducted  from  the  respective 
month's  section  202  or  223  benefits.  (A 
check  for  benefits  under  section  202  or 
223  is  received  in  the  month  following 
the  month  for  which  the  benefits  are 
due.  The  SMI  premium  that  is  deducted 
from  a  particular  check  in  the  SMI 
payment  for  the  month  in  which  the 
check  is  received.  Therefore,  a  benefit 
check  for  November  is  not  received  until 
December  and  has  the  December's  SMI 
premium  deducted  from  it.)  (This 
change,  in  effect  perpetuates  former 
amendments  that  prohibited  SMI 
premium  increases  fhjm  reducing  an 
individual's  benefits  in  years  in  which 
the  dollar  amount  of  the  individual's 
cost-of-living  increase  in  benefits  was 
not  at  least  as  great  as  the  dollar 
(•mount  of  the  individual's  SMI  premium 
increase.) 

Generally,  if  a  beneficiary  qualifies 
for  this  protection  (in  order  to  qualify,  a 
beneficiary  must  have  been  in  a  current 
payment  status  for  November  and 
December  of  the  previous  year),  the 
reduced  premium  for  the  individual  for 
that  January  and  for  each  of  the 
succeeding  11  months  for  which  he  or 
she  is  entitled  to  benefits  under  section 
202  or  223  of  the  Act  is  the  greater  of  the 
following: 

(1)  The  monthly  premium  for  (anuary 
reduced  as  necessary  to  make  the  December 
monthly  benefits,  after  the  deduction  of  the 
SMI  premium  for  January,  at  least  equal  to 
the  preceding  November's  monthly  lienefits. 


after  the  deduction  of  the  SKfl  premium  for 
December;  or 

(2)  The  monthly  premium  for  thai 
individual  for  that  December. 

In  determining  the  premium 
limitations  under  section  1939(f)  of  the 
Act,  the  monthly  benefits  to  which  an 
individual  is  entitled  under  section  202 
or  223  do  not  include  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  work.  Also, 
once  the  monthly  premium  amount  has 
been  established  under  section  1839(f)  of 
the  Act,  it  will  not  be  changed  during  the 
calendar  year  even  if  there  are 
retroactive  adjustments  or  payments 
and  deductions  on  account  of  work  that 
apply  to  the  individual's  monthly 
benefits. 

Individuals  who  have  enrolled  in  the 
SMI  program  late  or  have  reenrolled 
after  the  termination  of  a  coverage 
period  are  subject  to  an  increased 
premium  under  section  1839(b)  of  the 
Act.  That  increase  is  a  percentage  of  the 
premium  and  is  based  on  the  new 
premium  rate  before  any  reductions 
under  section  1839(f)  are  made  or  any 
rounding  off  under  section  1839(c)  of  the 
Act  is  made. 

For  calendar  year  1992,  the  monthly 
actuarial  rates  and  the  monthly  premium 
rate  are  indicated  below. 

II.  Notice  of  Monthly  Actuarial  Rates 

As  required  by  sections  1833(a)  (1) 
and  (4)  of  the  Act,  I  have  determined 
that  the  monthly  actuarial  rates 
applicable  for  calendar  year  1992  are 
$60.80  for  enrollees  age  65  and  over,  and 
$80.80  for  disabled  enrollees  under  age 
65.  The  accompanying  statement 
(section  IV.)  gives  the  actuarial 
assumptions  and  bases  from  which 
these  rates  are  derived. 

III.  Notice  of  Monthly  Premium  Rate 

As  required  by  sections  18.39  (a)(3). 
(e)(l)(B)(ii)  and  (f)  of  the  Act,  1  have 
determined  that  the  monthly  premium 
amount  will  be  $31.80  during  calendar 
year  1992.  However,  for  an  individual 
whose  monthly  premium  is  deducted 
from  his  or  her  monthly  Social  Security 
benefit  under  sections  1840(a)(1)  or 
1840(b)(1)  of  the  Act  the  premium  will 
remain  at  $29.90  if  monthly  Social 
Security  benefits  are  not  increased  for 
1992.  Also,  if  an  individual's  cost-of- 
living  increase  for  1992  to  his  or  her 
monthly  Social  Security  benefit  is  not  as 
much  as  his  or  her  increase  in  Part  B 
p.-emiums,  the  individual's  Social 
Security  benefits  will  not  be  decreased 
below  his  or  her  level  of  benefits  for 
December  1991. 

A  new  enrollee  and  any  individual 
who  does  not  have  the  monthly  premium 
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deducted  from  his  or  her  monthly  Social 
Security  benefit  under  section  1840(a)(1) 
or  1840(b)(1)  of  the  Act  will  be  required 
to  pay  the  new  premium  amount 
regardless  of  whether  monthly  Social 
Sec'unty  benefits  are  increased,  or  the 
individual's  cost-of-hving  increase  for 
1992  is  less  than  his  or  her  increase  in 
Part  B  premiums. 

IV.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  DeterroiniDg  the 
Monthly  Actuarial  Rates  and  the 
Monthly  Premium  Rate  for  the 
Supplementary  Medical  Insurance 
Program  Beginning  January  1992 

A.  Actuarial  Status  of  the 
Supplementary  Medical  Insurance  Trust 
Fund 

Under  the  law,  the  starting  point  for 
determining  the  monthly  premium  is  the 
amount  that  would  be  necessary  to 
finance  the  SMI  program  on  an  incurred 
basis;  that  is.  the  amount  of  income  that 
would  be  sufficient  to  pay  for  services 
furnished  during  that  year  (including 
associated  administrative  costs)  even 
though  payment  for  some  of  these 
services  will  not  be  made  until  after  the 
close  of  the  year.  The  portion  of  income 
required  to  cover  benefits  not  paid  until 
after  the  close  of  the  calendar  year  is 
added  to  the  trust  fund  and  used  when 
needed. 

The  rates  are  established 
prospectively  and  are  therefore  subject 
to  projection  error.  Additionally, 
legislation  enacted  after  the  fmancing 
has  been  established,  but  effective  for 
the  period  for  which  the  financing  has 
been  set.  may  affect  program  costs.  As  a 
result,  the  income  to  the  program  may 
not  equal  incurred  costs.  Therefore,  trust 
fund  assets  should  be  maintained  at  a 
level  that  is  adequate  to  cover  a 
moderate  degree  of  variation  between 
actual  and  projected  costs  in  addition  to 
the  amount  of  incurred  but  unpaid 
expenses.  Table  1  summarizes  the 
estimated  actuarial  status  of  the  trust 
fund  as  of  the  end  of  the  financing 
penod  for  1990  through  1991. 

Table  1.— Estimated  Actuarial  Sta- 
tus OF  THE  SMI  Trust  Fund  as  of 
THE  End  of  the  Financing  Periods. 
Jan.  1.1990-Dec.  31,1991 

[In  (laHions  of  dollarsl 


period 

ending 

Assets 

Assets  loss 
kaMities 

Dec.  31. 

1990 

Dec  31, 

1991 

$15,462 
17.933 

$5,061 
5.796 

$10,421 
12.135 

B.  Monthly  Actuarial  Rate  forEnrollees 
Age  65  and  Older 

The  monthly  actuarial  rate  is  one-half 
of  the  monthly  projected  cost  of  benefits 
and  administrative  expenses  for  each 
enrollee  age  65  and  older,  adjusted  to 
allow  for  interest  earnings  on  assets  in 
the  trust  fund  and  a  contingency  margin. 
The  contingency  margin  is  an  amount 
appropriate  to  provide  for  a  moderate 
degree  of  variation  between  actual  and 
projected  costs  and  to  amortize 
unfunded  habilities. 

The  monthly  actuarial  rate  for 
enroUees  age  65  and  older  for  calendar 
year  1992  was  determined  by  projecting 
per-enroUee  cost  for  the  12-month 
periods  ending  June  30, 1992  and  June  30, 
1993,  by  type  of  service.  Although  the 
actuarial  rates  are  now  applicable  for 
calendar  years,  projections  of  per- 
enrollee  costs  were  determined  on  a  July 
to  June  period,  consistent  with  the  July 
annual  fee  screen  update  used  for 
benefits  prior  to  the  passage  of  section 
2306(b)  of  Public  Law  96-369.  The  values 
for  the  12-month  period  ending  June  30, 
1989.  were  established  from  program 
data.  Subsequent  periods  were  projected 
using  a  combination  of  program  data 
and  data  from  external  sources.  The 
projection  factors  used  are  shown  in 
Table  2.  Those  per-enrollee  values  are 
then  adjusted  to  apply  to  a  calendar 
year  period.  The  projected  values  for 
financing  periods  from  January  1. 1989, 
through  December  31. 1992.  are  showTi  in 
Table  3. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
enroUees  age  65  and  over  for  calendar 
year  1992  is  $66.99.  The  monthly 
actuarial  rate  of  $60.80  provides  an 
adjustment  of  -S2.08  for  interest 
earnings  and  —$4.11  for  a  contingency 
margin.  Based  on  current  estimates,  it 
appears  that  the  assets  are  more  than 
sufficient  to  cover  the  amount  of 
incurred  but  unpaid  expenses  and  to 
provide  for  a  moderate  degree  of 
projection  error.  Thus,  a  negative 
contingency  margin  is  needed  to  reduce 
assets  toward  a  more  appropriate  level. 

An  appropriate  level  for  assets 
depends  on  numerous  factors.  The  most 
important  of  these  factors  are:  (1)  The 
difference  from  prior  years  in  the  actual 
performance  of  the  program  and 
estimates  made  at  the  time  financing 
was  established  and  (2)  the  expected 
relationship  between  incurred  and  cash 
expenditures.  Ongoing  analysis  is  made 
of  the  former  as  the  trends  in  the 
differences  vary  over  time. 


C.  Monthly  Actuarial  Rate  for  Disabled 
EnroUees 

Disabled  enroUees  are  those  persons 
enrolled  in  SMI  because  of  entitlement 
(before  age  65)  to  disability  benefits  for 
more  than  24  months  or  because  of 
entitlement  to  Medicare  under  the  end- 
stage  renal  disease  program.  Projected 
monthly  costs  for  disabled  enroUees 
(other  than  those  suffering  from  end- 
stage  renal  disease)  are  prepared  in  a 
fashion  exactly  parallel  to  projection  for 
the  aged,  using  appropriate  actuarial 
assumptions  (see  Table  2).  Costs  for  the 
end-stage  renal  disease  program  are 
projected  differently  because  of  the 
different  nature  of  services  offered  by 
the  program.  The  combined  results  for 
all  disabled  enroUees  are  shown  in 
Table  4. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
disabled  enroUees  for  calendar  year     { 
1992  is  $80.01.  The  monthly  actuarial 
rate  of  $80.80  provides  an  adjustment  of 
-$0.80  for  interest  earnings  and  $1.59 
for  a  contingency  margin.  Based  on 
current  estimates,  it  appears  that  assets 
alone  are  not  sufficient  to  cover  the 
amount  of  incurred  but  unpaid  expenses 
and  to  provide  for  a  moderate  degree  of 
variation  between  actual  and  projected 
costs.  Thus,  a  positive  contingency 
margin  is  needed  to  build  assets  to  more 
appropriate  levels. 

D.  Sensitivity  Testing 

Several  factors  contribute  to 
uncertainty  about  future  trends  in 
medical  care  costs.  In  view  of  this,  it 
seems  appropriate  to  test  the  adequacy 
of  the  rates  announced  here  using 
alternative  assumptions.  The  most 
unpredictable  factors  that  contribute 
significantly  to  future  costs  are 
outpatient  hospital  costs,  physician 
residual  (as  defined  in  Table  2),  and 
increases  in  physician  fees  as 
constrained  by  the  program's  physician 
fee  schedule  that  is  to  be  implemented 
beginning  January  1, 1992  andiiy  the 
program's  economic  index.  Two 
alternative  sets  of  assumptions  and  the 
results  of  those  assumptions  are  shown 
in  Table  5.  One  set  represents  increases 
that  are  lower  and  is.  therefore,  more 
optimistic  than  the  current  estimate.  The 
other  set  represents  increases  that  are 
higher  and  is.  therefore,  more 
pessimistic  than  the  current  version.  The 
values  of  the  alternative  assumptions 
were  determined  from  a  study  on  the 
average  historical  variation  between 
actual  and  projected  increases  in  the 
respective  increase  factors.  All 
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assumptions  not  shown  in  Table  5  are 
the  same  as  in  Table  2. 

Table  5  indicates  that,  under  the 
assumptions  used  in  preparing  this 
report,  the  monthly  actuarial  rates  will 
result  in  an  excess  of  assets  over 
habilities  of  $9,221  miUion  by  the  end  of 
December  1992.  This  amounts  to  15.1 
percent  of  the  estimated  total  incurred 
expenditures  for  the  foUowing  year. 
Assumptions  which  are  somewhat  more 
pessimistic  (and,  therefore,  test  the 


adequacy  of  the  assets  to  accommodate 
projection  errors)  produce  a  surplus  of 
$4,863  million  by  the  end  of  December 
1992,  which  amounts  to  7.1  percent  of 
the  estimated  total  incurred 
expenditures  for  the  foUowing  year. 
Under  fairly  optimistic  assumptions,  the 
monthly  actuarial  rates  will  result  in  a 
surplus  of  $13,371  mUlion  by  the  end  of 
December,  1992.  which  amounts  to  24.5 
percent  of  the  estimated  total  incurred 
expenditures  for  the  following  year.        | 


E.  Premium  Rate 

Section  4301  of  Public  Law  101-508 
added  section  1839(e)(l)(B)(ii)  to  the 
Act,  which  provides  that  the  monthly 
premium  rate  for  1992,  for  both  aged  and 
disabled  enroUees,  is  $31.80. 

Statement  of  Actuarial  Assumptions  and 
Bases  Employed  in  Determining  the  Monthly 
Premium  Rate  for  the  Supplementary  Medical 
Insurance  Program  Beginning  Januarj'  1992 

I   -    I 


Table  2.— Projection  Factors  >  12-Month  Periods  Ending  June  30  of  1989-1993 


[In  percent] 

•1    1 

1   . 

12-month  period  ending  June  30 

Physicians'  services' 

Outpatient 
hospital 
•ervioea 

Home  health 

agency 

•ennoes* 

Group  practice 

prepayment 

plaiM 

H  MjeiMPI  uw  ■ 

Fees* 

ResiduK* 

laoservwas 

Aged: 

1969 - 

1.5 

0.9 

-1.9 

-1.3 

1.2 

1.5 

0.9 

-1.9 

-1.3 

1.2 

5.1 
6.9 
11.0 
9.7 
6.5 

2.5 
4.3 
10.5 
6.9 
5.2 

11.6 

9.6 

6.7 

12.5 

14.7 

3.5 

15.1 
7.1 
7.7 

11.5 

-0.6 

65.0 

11.0 

9.4 

9.9 

0.0 
0.0 
0.0 
0.0 
0.0 

17.5 

17a 

20.2 
17.0 
16.9 

15.6 
18.4 

iai 

10.9 
13.1 

16.1 

IBflO 

19.2 

1991.- 
1992-. 
1993 

19.3 
19.3 
20.1 

Disabled: 
1989 

.... 

10.3 

19BD 

17.1 

1991... 
1982..- 

16.1 
14.0 

1993        _ 

17.1 

'  All  values  are  per  enrollee.  „   ,  ^  ,      ^   ..     ..  ..      .,    ^      ,  . 

«  The  lee  and  residual  values  do  not  include  the  impacts  ot  the  resource  based  relative  value  scale  (RBRVS)  lee  schedule  which  will  be  eHective  January  1. 
1992.  While  the  RBRVS  fee  schedule  has  an  impact  on  lx)th  ttie  fee  and  residual  values,  tt>e  impacts  are  offsetting  producing  no  net  impact 
'  As  recognized  for  payment  under  the  program. 

♦  Increase  in  the  f>umt>er  ol  sen/ices  recerved  per  enrollee  and  greater  relative  use  of  more  expenswe  services. 

*  Since  July  1  1961  home  health  agency  services  have  been  almost  exclusively  provided  tjv  the  Medicare  hospital  insurance  (HI)  program  However,  lor  those 
SMI  enrollee  not  entitled  to  HI,  the  coverage  ol  these  services  is  provided  by  the  SMI  program.  Since  all  SMI  disaoied  onroHees  are  enMled  lo  HI,  their  coverage  of 
ttiese  services  is  provided  by  ttie  HI  program. 

Table  3.— Derivation  of  Monthly  Actuarial  Rate  for  Enrollees  Age  65  and  Over  Financing  Periods  Ending  December 

31, 1989  Through  December  31, 1992 


Covered  services  (at  level  recognized): 

Physicians'  reasonstole  charges 

Outpatient  tiosprtal  and  ot^ar  institutions.. 

Home  t>ealth  agencies .. 

Group  practice  prepayment  plans...-.— — 
Independent  lab 

Total  services 

Cost-sharing: 

DediKtiWe - 

Coinsurance 


Total  tienefits 

Administralive  expenses . 


Incured  expenditures - — 

Value  ol  interest — — — ■ 

ContingerKy  margin  lor  projection  error  and  to  amortize  ttie  surplus  or  deficit.. 

Monthly  actuarial  rate - ~ 


Financing  periods 


CY  1989 


S45.21 

12X)1 

0.09 

4.34 

1.68 


$83.33 

-2.72 
-11.94 


$48.67 
ia6 


$50.63 
-1.14 

6.31 


«SS.80 


CY1990 


$4903 

12.98 

0.13 

5.17 

^00 


$69.31 

-3.03 
-13.15 


SS3.13 
1.90 


%S5JtX3 

-1.81 

3.98 


S57.20 


CY1991 


S53  26 

14.24 

014 

6.13 

2.39 


$7616 

-3.41 
-1403 


$56.72 
1.94 


$60  66 

-215 

4.09 


S82.60 


CY1992 


$57  34 

16.18 

0.15 

7.16 

286 


$83.69 

-3.38 
-15.24 


S64.97 
2.02 


$66.99 
-206 
-4.11 


$60.80 


Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  Enrollees  Financing  Periods  Ending  December  31 , 1 989 

Through  December  31 , 1 992 


Covered  services  (at  level  recognized): 
Ptiysicians'  reasonable  charges 


Financing  periods 


CY19e9 


$48.60 


CY  1990 


$52.25 


CY1991 


$5P?8 


CY1992 


$59.93 
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Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  Enrollees  Financing  Periods  Ending  December  31. 1989 

Through  December  31, 1992— Continued 


Outpatient  hospital  and  other  institutions .. 

Home  health  agencies 

Group  practice  prepayment  plans..- 

Independent  lab „ 


Total  services . 
Cost-shanng: 

0«>ductible 

Coinsurance 


Total  beriefits 
Administrative  expenses 

Incurred  expenditures 

Value  ot  interest 

Contingency  marg-n  for  protection  error  and  to  amortize  the  surplus  or  deficit 

Monthly  actuarial  rate 


Rnanctng  periods 


CY  1989  CY  1990  CY  1991  CY  1992 


27.22 
0.00 
1.52 
1.75 


$79  09 

-2.44 
-15.22 


$61.43 
2.47 


$63.90 

-6.35 

-23.25 


$34  30 


29  93 
0.00 
1.80 
2.01 


$85.99 

-2.73 
-16.64 


$66  62 
2.39 


$69.01 

-3.86 

-21.05 


$44.10 


32.34 
000 
2.05 
2.28 


$92.95 

-3.11 
-17.61 


$72.23 
2.39 


$74.62 

-1.54 

-17.08 


$5600 


34  68 
000 
2.29 
2.60 


$99.50 

-3.21 
-18.69 


$77.60 
2.41 


$80.01 

-0.80 

1.59 


$80.60 


Table  5.— Actuarial  Status  of  the  SMI  Trust  Fund  Under  Three  Sets  of  Assumptions  for  Financing  Periods  Through 

December  31, 1992 


This  projection  (12-month 
penod  ending  June  30) 

Low  cost  projection  (12-month 
period  ending  June  30) 

High  cost  protection  (12-month 
period  ending  June  30) 

1991 

1992 

1993 

1991 

1992 

1993 

1991 

1992 

1993 

Projection  factors  (in  percent); 
Physician  fees  ': 

Aged 

-1.9 
-1.9 

11.0 
10.5 

6.7 
7.1 

-1.3 
-1.3 

97 
6.9 

12.5 
7.7 

1.2 
1.2 

6.5 
5.2 

14.7 
11.5 

-2.7 
-2.7 

9.5 
7.8 

2.2 

0.9 

-2  3 
-2  3 

59 
3.6 

9.8 

1.1 

-0.7 
-0.7 

26 
3.0 

10.4 
8.7 

-1.1 
-1.1 

125 
13.2 

11.2 
13.3 

-0.2 
-0.2 

13.5 
10.3 

15.2 
14.4 

30 
3.0 

10.4 
7.5 

19.0 
14.4 

Disabled 

Utilization  of  ptiysictan  services  * 

Aged 

Disabled.. 

Outpatient  hospital  services  per  enrollee 

Aged 

Dsabiod 

Asof  December  31. 

Asof  December  31. 

As  of  December  31. 

1930 

1991 

1992 

1990 

1991 

1992 

1990 

1991 

1992 

Actuanal  status  (in  millions): 

AsseiS ;.. 

$15,482 
5.061 

$17.  13 
5.796 

$15,518 
6.297 

$15,482 
3.639 

$20,455 
4.170 

$17,727 
4.356 

$15,482 
6.506 

$15,274 
7.465 

$13,166 
8,323 

Liabilities 

Assets  less  liabilities 

$10,421 

$12,135 

$9,221 

$11,843 

$16,285 

$13,371 

$8,976 

$7,809 

$4  863 

Ratio  of  assets  loss  liabilities  to  expenditures  (in  percent) » 

21.2 

221 

15.1 



25.5 

326 

24.5 

17.3 

12.9 

71 

'  As  recognized  for  payment  under  the  program. 

»  Increase  m  tf>e  number  of  services  received  per  enrollee  and  greater  relative  use  of  rtxye  expensive  services. 

'  Ra:.o  of  assets  less  labilities  at  the  end  of  the  year  to  total  incurred  expenditures  dunng  the  following  year,  expressed  as  a  percent. 


V.  Cost  to  Beneficiaries 

The  monthly  SMI  premium  rate  of 
$31.80  for  all  enrollees  during  calendar 
year  1992  is  6.4  percent  higher  than  the 
S29.90  monthly  premium  amount  for  the 
previous  financing  period.  The 
estimated  cost  of  this  increase  over  the 
current  premium  to  the  approximately  34 
million  SMI  enrollees  will  be  about  $765 
million  for  calendar  year  1992. 

VI.  Regulatory  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  section  1839  of  the 


Social  Security  Act.  This  notice  is  not  a 
proposed  rule  or  a  final  rule  issued  after 
a  proposal,  and  does  not  alter  any 
regulations.  Therefore,  we  have 
determined,  and  the  Secretary  certifies, 
that  no  analyses  are  required  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  or  section  1102(b)  of  the  Act. 

(Section  1839  of  the  Social  Security  Act;  42 
U.S.C.  1395r) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance) 


Dated:  October  6. 1991. 

Gail  R.  Wilensky. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  October  30, 1991. 
Louis  W.  Sullivan, 
Secretary. 
|FR  Doc.  91-27503  Filed  11-14-91;  8:45  am) 

BILUNG  CODE  412(M)1-M 
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[OACT-037-N: 
R1N0t3S-AFS7 

Medicar*  Program;  Part  A  Pramium  tor 
1992  tor  tha  Uninsurad  Agad  and  for 
Cartatai  OiaaMad  IndMduala  Who  Hava 
Exhayatad  Otttar  Enttttamant 

aoemcy:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTKHt  Notice. 

SUMMARY:  This  notice  announces  the 
hospital  insurance  premium  for  calendar 
year  1992  under  Medicare's  hospital 
insurance  program  {Part  A)  for  the 
uninsured  aged  and  for  certain  disabled 
individuals  who  have  exhausted  other 
entitlement.  The  monthly  Medicare  Part 
A  premium  for  the  12  months  beginning 
January  1, 1992  for  individuals  who  are 
not  insured  under  the  Social  Security  or 
Railroad  Retirement  Acts  and  do  not 
otherwise  meet  the  requirements  for 
entitlement  to  Medicare  Part  A  is  $192 
Section  1818(d)  of  the  Social  Security 
Act  specifies  the  method  to  be  used  to 
determine  this  amoimt. 
EFPECTTVC  DATB  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Barbara  S.  Klees.  [301)  966-6388. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1818  of  the  Social  Security  Act 
(the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  hospital 
insurance  program  (Medicare  Part  Aj 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  age  65  and 
older  who  are  uninsured  for  social 
security  or  railroad  retirement  benefits 
and  do  not  otherwise  meet  the 
requirements  for  entitlement  to 
Medicare  Part  A.  (Persons  insured  under 
the  Social  Security  or  Railroad 
Retirement  Acts  need  not  pay  premiums 
for  hospital  insurance.) 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L 101-239,  enacted  on 
December  19, 1989)  added  section  1618A 
to  the  Act.  which  provides  for  voluntary 
enrollment  in  Medicare  Part  A.  subject 
to  payment  of  a  monthly  premium,  of 
certain  disabled  individuals  who  have 
exhausted  other  entidement.  These 
individuals  are  those  not  now  entitled 
but  who  have  been  entitled  under 
section  226(b)  of  the  Act.  continue  to 
have  the  disabling  impairment  upon 
which  their  entitlement  was  baaed,  ana 
whose  entitlement  ended  solely  because 
the  individuals  had  earnings  that 
exceeded  the  subsUntial  gain&il  activity 
amount  (aa  defined  in  section  223(d)(4) 
of  the  Act). 
Section  1818(dM2)  of  the  Act  as 

amended  by  section  103  of  the  Medicare 


Catastrophic  Coverage  Act  of  1988  (Pub 
L  100-360.  enacted  on  July  1, 1988), 
requires  the  Secretary  to  determine  and 
publish,  during  September  of  each 
calendar  year,  the  amount  of  the 
monthly  premium  for  the  following 
calendar  year  for  persons  who 
voluntarily  enroll  in  Medicare  Part  A 

Section  1818(d)  of  the  Act.  as 
amended  by  section  103  of  Public  Law 
100-360,  requires  the  Secretary  to 
estimate,  on  an  average  per  capita  basis 
the  amount  to  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  for  related 
administrative  costs  incurred  in  the 
following  year  with  respect  to 
individuals  age  65  and  over  who  will  be 
entitled  to  benefits  under  Medicare  Par* 
A.  The  Secretary  must  then,  during 
September  of  each  year,  determine  the 
monthly  actuarial  rate  (the  per  capita 
amount  estimated  above  divided  by  12} 
and  publish  the  dollar  amount  to  be 
applicable  for  the  monthly  premitim  in 
the  succeeding  year.  If  the  premium  is 
not  a  multiple  of  $1,  the  premium  is 
rounded  to  the  nearest  multiple  of  $1  (or 
if  it  is  a  multiple  of  50  cents  but  not  of 
$1,  it  is  rounded  to  the  next  highest  $1) 
The  1991  premium  under  this  method 
was  $177  and  was  effective  Jantiary 
1991.  (See  55  FR  41603;  October  12. 
199a) 

II.  Premium  Amount  Cor  1992 

Under  the  authority  of  section 
1818(d)(2)  of  the  Act  (42  U.S.C.  1395i- 
2(d)(2)),  the  Secretary  has  determined 
that  the  monthly  Medicare  Part  A 
hospital  insurance  premium  for  the 
uninsured  for  the  12  months  beginning 
January  1. 1992  is  $192. 

ni.  Statement  of  Actuarial  Assumpdons 
and  Bases  Employed  in  Determining  the 
Monthly  Premium  Rate 

As  discussed  in  section  I  of  this 
notice,  the  monthly  premium  for  the 
uninsured  for  1992  is  equal  to  the 
estimated  monthly  actuarial  rate  for 
1992  rounded  to  the  nearest  multiple  of 
$1.  The  monthly  actuarial  rate  is  defined 
to  be  one-twelfth  of  the  average  per 
capita  amount  that  the  Secretary 
estimates  will  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  related 
administrative  costs  incurred  in  1992  for 
individuals  age  65  and  over  who  will  be 
entided  to  benefits  under  the,  hospital 
insurance  program.  Thus,  the  number  of 
individuals  age  65  and  over  who  will  be 
entitled  to  hospital  insurance  benefits 
and  the  costs  incurred  on  behalf  of  these 
beneficiaries  must  be  projected  to 
determine  the  premium  rate. 

The  principal  steps  involved  in 
projecting  the  future  costs  of  the 


hospital  instirance  program  are  (a) 
establishing  the  present  cost  of  services 
provided  to  beneficiaries,  by  type  of 
service,  to  serve  as  a  projection  base*,  (b^ 
projecting  increases  in  payment 
amounts  for  eatdi  of  the  various  service 
types;  and  (c)  projecting  increases  in 
administrative  costs.  Establishirjg 
historical  Medicare  Part  A  enrollment 
and  projecting  future  enrollment,  by 
type  of  beneficiary,  is  part  of  this 
process. 

We  have  completed  all  of  the  above 
steps,  basing  our  projections  for  1992  on 
(a)  cvurent  historical  data  and  (b) 
projection  assumptions  under  current 
law  from  the  Midaession  Review  of  the 
President's  Fiscal  Year  1992  Budget.  It  in 
estimated  that  in  calendar  year  1982. 
30.935  million  people  age  65  and  over 
will  be  entitled  to  Medicare  Part  A         , 
benefits  (without  premium  payment),     t 
and  that  these  individuals  wiU.  in  1992,  | 
incur  $71 .388  billion  of  benefits  for        j 
services  performed  and  related  I 

administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  $192.31  and  the  monthly 
premium  is  $192. 

IV.  Costs  to  Beneficdaries 

The  1992  Medicare  Part  A  premium  i» 
about  8.5  percent  higher  than  the  $177      | 
monthly  premium  amount  for  the  12- 
month  period  beginning  January  1, 1991 

We  estimate  that  there  will  be,  in 
calendar  year  199Z  approximately  220 
thousand  enrollees  who  are  voluntarily 
enrolled  in  Medicare  Part  A  by  paying 
the  premium,  who  do  not  otherwise 
meet  the  requirements  for  entitlement 
The  estimated  cost  of  the  increase  in  the 
premium  to  these  enrollees  will  be  about 
$40  million.  (As  of  January  1, 1991.  there 
were  approximately  130  thousand 
enrollees  paying  the  premiimi.  These  are 
the  latest  complete  data  available  to  us 
on  voluntary  enrollment  through 
payment  of  premium.  However,  as  a 
result  of  section  8013  of  the  Public  Law 
101-239,  "Buy-In  Under  Part  A  for 
Qualified  Medicare  Beneficiaries.**  we 
expect,  based  on  preliminary  data,  that 
approximately  90  thousand  individuals 
who  do  not  odierwise  meet  the 
requirements  for  entitlement  and  who 
are  not  currently  enrolled  will  be 
enrolling  in  Medicare  Part  A  by 
premium  payment  (with  payment  of  tfie 
premium  beiiig  made  by  the  States).) 
The  estimated  Federal  share  of  the 
increased  Medicaid  cost  of  covering  the 
estimated  200.000  Qualified  Medicare 
Beneficiaries  due  to  the  increase  in  the 
premium  is  $20.5  million.  The  estimated 
State  share  is  $15.5  million 
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V.  Regulatory  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal,  and  does 
not  alter  any  regulation  or  policy. 
Therefore,  we  have  determined,  and  the 
Secretary  certifies,  that  no  analysis  are 
required  under  Executive  Order  12291, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  through  612)  or  section  1102(b)  of  the 
Act. 

Autliority:  Section  1818(d)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1395i-2(d)(2]). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance) 

Dated:  September  20. 1991. 

Gail  R.  Wilensky. 

Administrator,  Health  Care  Financing 
A  dministration. 

Approved:  October  10. 1991. 

Louis  W.  Sullivan. 

Secretary. 

(FR  Doc  91-27504  Filed  11-14-91:  8:45  am] 

nUJNG  CODE  4120-41-M 


Healtti  Resources  and  Services 
Administration 

Program  Announcement  for 
Professional  Nurse  Traineeships 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
apphcations  for  fiscal  year  (FY)  1992 
Professional  Nurse  Traineeships  are 
being  accepted  under  the  authority  of 
sections  830  (a)  and  (c).  title  VIII  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Health  Professions 
Reauthorization  Act  of  1988.  title  VI  of 
Public  Law  100-607.  This  authority 
expired  on  September  30, 1991. 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  The 
Administration's  budget  request  for  FY 
1992  does  not  include  funding  for  this 
program.  Applicants  are  advised  that 
this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  830(a)(1)(A)  of  the  Public 
Health  Service  Act.  as  amended, 
authorizes  Professional  Nurse 


Traineeship  Grants  to  cover  the  costs  of 
traineeships  for  nurses  in  masters' 
degree  and  doctoral  degree  programs  in 
order  to  educate  such  nurses  to: 

(1)  Serve  in  and  prepare  for  practice 
as  nurse  practitioners; 

(2)  Serve  in  and  prepare  for  practice 
as  nurse  administrators,  nurse 
educators,  and  nurse  researchers;  or 

(3)  Serve  in  and  prepare  for  practice  in 
other  professional  nursing  specialties 
determined  by  the  Secretary  to  require 
advanced  education. 

Section  830(a)(1)(B)  authorizes  grants 
to  public  and  private  nonprofit  schools 
of  nursing  and  appropriate  public  and 
private  nonprofit  entities  to  cover  the 
costs  of  traineeships  to  educate  nurses 
to  serve  and  prepare  for  practice  as 
nurse  midwives. 

Section  830(c)  authorizes  grants  to 
cover  the  costs  of  traineeships  for 
students  who  are  enrolled  at  least  half- 
time  in  programs  offering  a  master's 
degree  in  nursing  and  who  agree  to 
complete  the  degree  requirements  within 
the  academic  year  in  which  the 
traineeship  is  received. 

The  FY  1992  period  of  Federal  support 
will  not  exceed  1  year. 

Eligible  Applicants 

To  be  eligible  to  receive  support  an 
applicant  must  be  a  public  or  nonprofit 
private  institution  providing  registered 
nurses  with  full-time  advanced 
education  leading  to  a  graduate  degree 
in  professional  nursing  specialties,  or  a 
public  or  nonprofit  private  school  of 
nursing  or  an  appropriate  nonprofit 
private  entity  which  prepares  registered 
nurses  to  practice  as  nurse  midwives. 

The  nurse  midwife  program  must  be 
approved  by  the  American  College  of 
Nurse  Midwives. 

Eligible  Trainees 

In  order  to  qualify  for  traineeship 
support,  an  individual  must: 

(1)  Be  a  United  States  citizen, 
noncitizen  national,  or  foreign  national 
who  possesses  a  visa  permitting 
permanent  residence  in  the  United 
States; 

(2)  Be  currently  licensed  as  a 
registered/professional  nurse  in  a  State; 
and 

(3)  Be  enrolled  full-time  in  a  graduate 
course  of  study,  or  half-time  in  a  school 
of  nursing,  pursuing  a  master's  degree 
which  would  be  completed  within  the 
academic  year  of  support. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 


obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Education  and  Service  linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  training  programs 
and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(a)  The  program(8)  offered; 

(b)  The  qualifications  of  the  program 
director; 

(c)  The  number  of  full-time  registered 
nurse  students  enrolled  in  the 
programs(8);  and 

(d)  The  number  of  projected  half-time 
master's  degree  students  who  agree  to 
complete  the  degree  requirements  within 
the  academic  year  in  which  the 
traineeship  is  received. 

Funding  Detormination 

The  Secretary  shall  give  a  funding 
preference  to  applications  for  nurse 
practitioner  and  nurse  midwifery 
programs  which  conform  to  provisions 
codified  at  42  CFR  57.2401-57.2410. 

To  determine  the  amount  of  the  grant 
to  be  awarded  to  each  approved 
professional  nurse  traineeship  program, 
the  Secretary  will  use  a  formula  that 
includes  provisions  for  full-time  and 
half-time  students  and  the  funding 
preference  for  nurse  practitioner  and 
nurse  midwifery  programs. 

Application  Information 

The  application  deadline  date  is 
January  10, 1992.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  for  review.  A  legibly  dated 
receipt  fi^m  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  tor 
processing  will  be  returned  to  the 
applicant. 

For  specific  guidelines  and 
information  regarding  these  programs 
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contact:  Mary  S.  Hill,  R.N..  Ph.D.,  Chief, 
Nursing  Education  Practice  Resources 
Branch,  Division  of  Nursing,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  5C-13,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6193. 

Requests  for  application  materials.  ' 
questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Ms.  Sandra  Bryant  (A-11), 
Grants  Management  Specialist,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8C-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6915. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
office  at  the  above  address. 

The  standard  application  from  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  93.358  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  by  45  CFR 
part  100). 

Dated:  October  1. 1991. 
Robert  G.  Harmon, 
Administrator. 
(FR  Doc.  91-27471  Filed  11-14-91;  8:45  am) 

BILUNG  CODE  4160-1S-M 


National  institutes  of  Health 

Advisory  Committee  to  Director; 
Meeting 

Notice  is  hereby  given  that  a  public 
hearing  will  be  conducted  by  a 
subcommittee  of  the  Advisory 
Committee  to  the  Director,  NIH,  to 
receive  input  about  the  working 
document  titled  "Management  of 
Research  Costs:  Indirect  Costs."  This 
document  discusses  historical 
precedents  for  current  approaches  in 
calculating  indirect  cost  rates  as  well  as 
alternative  approaches  for  the 
reimbursement  of  indirect  costs  to 
colleges,  universities,  hospitals  and  non- 
profit research  institutes.  On  or  about 
November  25, 1991,  copies  of  the 
document  will  be  mailed,  upon  request, 
to  heads  of  colleges,  universities, 
hospitals  and  non-profit  research 


institutes  as  well  as  organizations 
representing  these  institutions.  Copies 
may  be  obtained  from  Ms.  Susan 
Shelton.  Editorial  Experts,  Inc./NIH,  66 
Canal  Center  Place,  suite  200, 
Alexandria,  Virginia  22314-1538,  FAX: 
(703)  683-4915. 

The  hearing  will  be  held  on  December 
11, 1991.  from  8:30  a.m.  to  recess  in 
Building  38A,  Lister  Hill  Auditorium,  at 
the  National  Institutes  of  Health, 
Bethesda,  Maryland.  The  purpose  of  the 
hearing  will  be  to  receive  public 
testimony  on  the  issues  raised  in  the 
working  document,  particularly  those 
surroimding  the  calculation  of  indirect 
cost  rates  and  the  reimbursement  of 
indirect  costs.  Because  of  limited  time 
and  space,  oral  presentations  will  be 
permitted  only  by  representatives  of 
biomedical  research  organizations  such 
as  universities,  colleges,  medical  schools 
or  professional  organizations 
representing  the  biomedical  research 
community. 

Any  individual  wishing  to  make  a 
presentation  at  the  public  briefing 
should  notify,  in  writing.  Dr.  Jay 
Moskowitz,  National  Institutes  of 
Health.  Building  1.  room  103, 9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  by  December  4, 1991.  A  one-page 
summary  of  their  presentation  should 
accompany  the  request.  Each  speaker 
will  be  limited  to  a  maximum  of  three  (3) 
minutes.  The  full  text  of  all 
presentations  as  well  as  written 
testimony  from  individuals  not  making 
oral  presentations  should  be  available 
no  later  than  the  start  of  the  hearing. 

Additional  information  may  be 
obtained  by  calling  Dr.  Moskowitz  (301) 
496-3152. 

Dated:  November  6. 1991. 
Beraadine  Healy, 

Director.  NIH. 

(FR  Doc.  91-27538  Filed  11-14-91:  8:45  am) 

BIU.INO  CODE  4140-01-M 


National  Eye  Institute  (NEI);  Workshop 

Notice  is  hereby  given  of  a  Workshop 
on  Research,  Development,  and  Clinical 
Utility  of  Excimer  Laser  Corneal  Surgery 
on  December  6, 1991,  on  the  campus  of 
die  NIH,  Building  31,  A  Wing. 
Conference  Room  4  from  10  a.m.  to  6 
p.m.  This  workshop  will  be  open  to  the 
public. 

Following  opening  remarks  by  the 
Director,  NEI,  there  will  be  a  panel 
discussion  of  scientific  presentations  by 
researchers  studying  excimer  laser 
corneal  surgery.  Attendance  by  the 
public  will  be  limited  to  space  available. 


Dr.  Lore'  Anne  McNicol,  Chief, 
Anterior  Segment  Diseases  Program, 
NEI,  Building  31,  room  6A48.  NIH. 
Bethesda,  Maryland  20892,  (301)  496- 
5884,  will  provide  a  summary  of  the 
meeting ,  roster  of  panel  members,  and 
substantive  program  information  upon 
request. 

Dated:  November  7. 1991. 
Beraadine  Healy, 
Director  NIH. 

[FR  Doc.  91-27541  Filed  11-14-Bl;  8:45  am] 
BIUJNG  CODE  4140-01-« 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Asthma  Education 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart,  Lung, 
and  Blood  Institute  on  Thursday, 
December  12, 1991,  from  0  a.m.  to  3  p.m., 
at  the  Pooks  Hill  Marriott  Hotel,  5151 
Pooks  Hill  Road.  Bethesda,  Maryland, 
20814,  (301)  897-9400. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Asthma 
Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  detailed  program  information,  agenda, 
list  of  participants,  and  meeting  summary, 
contact:  Mr.  Robinson  Fulwood.  Coordinator. 
National  Asthma  Education  Program.  OfTice 
of  Prevention.  Education  and  Control. 
National  Heart,  Lung,  and  Blood  Institute. 
National  Institutes  of  Health.  Building  31, 
room  4A18,  Bethesda.  Maryland  20892.  (301) 
496-1051. 

Dated:  November  7, 1991. 
Beraadine  Healy, 
Director.  NIH. 
(FR  Doc,  91-27542  Filed  11-14-91:  8:45  am] 

BIUINQ  CODE  414(MI1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cholesterol  Education 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart,  Lung, 
and  Blood  Institute  on  Tuesday, 
December  3, 1991.  from  9  a.m.  to  3  p.m.. 
at  the  Holiday-Inn  Bethesda  Hotel.  8120 
Wisconsin  Avenue,  Bethesda.  Maryland. 
20814.  (301)  652-2000. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Cholesterol 
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Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact  Dr.  James  I.  Qeeman. 
Coordinator,  National  Cholesterol 
Education  Program.  Office  of 
Prevention,  Education  and  Control. 
National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health. 
Building  31.  room  4A05,  Bethesda, 
Maryland  20892,  (301)  496-0554. 

Dated:  November  7. 1991. 
BemadiiM  Healy. 
Director.  NIH. 
(FR  Doc  91-27539  Filed  11-14-91;  8:45  am) 

BIUJNC  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Heart  Attack  Alert 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart.  Lung, 
and  Blood  Institute  on  Tuesday, 
December  10, 1991,  from  8:30  a.m.  to  3 
p.m.,  at  the  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Road.  Bethesda, 
Maryland.  20814  (301)  897-9400. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  discuss  the  progress  of  the 
National  Heart  Attack  Alert  Program 
with  its  participating  organizations. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  Mary  McDonald, 
Coordinator,  of  the  National  Heart 
Attack  Alert  Program.  Office  of 
Prevention.  Education,  and  Control, 
National  Heart,  Lung,  and  Blood  , 
Institute,  National  Institiites  of  Health, 
Building  31,  room  4A18.  Bethesda, 
Maryland  20892.  (301)  496-0554. 

Dated:  November  7. 1991. 
Benudine  P.  Healy, 
Director.  NIH. 
[FR  Doc.  91-27540  Filed  11-14-91;  8:45  am) 

BIUJMG  COOe  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(OoclMtNaN-91-3344] 

Submission  of  Proposed  Information 
CoHection  to  0MB 

aoency:  Office  of  Administi-ation,  HUD. 
ACTtON:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Sti^et. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  a^ected  by  the 


proposal;  (6)  how  frequenUy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
pioposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7{d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U5.C.  3535(d). 

Dated:  November  7, 1991. 

Joltn  T.  Muiphy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Multifamily 
Projects. 
'  Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  comprised  of 
basic  application  packages  for  HUD 
insurance  of  multifamily  projects, 
hospitals,  nursing  homes,  etc.,  under  a 
variety  of  programs.  HUD  needs  and 
uses  this  information  to  insure  equity 
loans  to  owners  of  certain  low  income 
projects. 

Form  Number  HUD-92013, 92013- 
NHICF.  92013  HOSP.  and  92013 
Supplement. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
occasion. 
Reporting  Burden: 


Numt)er  of 
respondents 


Fraquancy  of 
rMponae 


Hours  per 
response 


Burden 
hours 


HUD-92013 

HUD-92013-NHICF  and  HOSP. 

Affirmative  Maf*«eting  Plan ..,., 

SRO  Specjal  Exfi*rts  (A-0) 

Sno  Reiocaboo  Exhibrts  (E) 

HUD-92013,  Set  202/811 

HUD-02013,  Sec  241(0.,— 

HUO-92013-Sopp. 


400 

ISO 

550 

50 

25 

1,150 

100 

3,800 


1    ....... 

64  

25,600 

1    ..».w 

64  ._ 

9.600 

2  

1.100 

40  *.__ 

2.000 

60 

1.500 

1  _.-.. 

1,150 

2  .    _. 

2  

400 

1   

.60  » 

1.900 
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Total  Estimated  Burden  Hours:  43,250. 

Status:  Reinstatement. 

Contact:  Jane  Luton,  HUD,  (202)  708- 
2556,  Genevieve  Tucker,  HUD.  (202)  708- 
0283.  Jennifer  Main.  OMB,  (202)  395- 
6880. 

Dated:  November  7, 1991. 
[FR  Doc.  91-27557  Filed  11-14-91;  8:45  am) 

BtLUNQ  COOC  421(H)1-H 


[Docket  No.  N-91-3345] 

Submission  of  Proposed  Information 
Collections  to  OMB 

AGENCY:  Office  of  Administi-ation,  HUD. 
action;  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPPI^MENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 


an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  November  7, 1991. 

John  T.  Muiphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  SubmissioD  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Supportive  Housing 
Demonstration — Renewal  Process. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  is  needed  primarily  to 
Assist  HUD  in  determining  whether 
existing  programs  receiving  Transitional 
and  Permanent  Housing  funds  under  the 
Supportive  Housing  Demonstration 
should  receive  renewal  grants  as 
stipulated  in  the  National  Affordable 
Housing  Act  of  1990  (Public  Law  101- 
625). 

Form  Number  None. 

Respondents:  State  or  Local 
Governments,  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Fre<ioencyof 
response 


Hours  per 
response       " 


Burden 
ttours 


Renewal  Grant  Form ., 


215 


30 


6.450 


Total  Estimated  Burden  Hours:  6,450. 

Status:  New. 

Contact:  James  N.  Forsberg,  HUD, 
(202)  708-4300,  Jennifer  Main,  OMB, 
(202)  395-6880. 

Dated:  November  7, 1991. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Supportive  Housing 


Demonstration  Program  (FR-2878) 
(Grantee  Reports). 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Grantee  Annual  Reports  are  needed  by 
HUD  to  chart  the  accomplishments  of 
the  Transitional  Housing  and  Permanent 
Housing  components  under  the 
Supportive  Housing  Demonstration 


Program  (SHDP).  HUD  will  use  the 
information  for  program  monitoring, 
program  evaluation  and  to  report  to 
Congress  on  the  overall  progress  of  the 
SHDP. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of 
respondents 

Frequency  o( 
response 

X 

Hours  per 
response 

Burdef» 
hours 

Future  Year  Reporting 

.„ 825 

1 
1 

1 

15 
20 
45 

12.375 

Grantee  Annual  Reporting 

Recordkeeping -.... 

............ 



825 

825 

16.500 
37.125 

Total  Estimated  Burden  Hours:  66.000. 
Status:  New 


Contact:  James  N.  Forsberg,  HUD, 
(202)  708-4300,  Jennifer  Main.  OMB, 
(202)  395-6880. 


Dated:  November  7, 1991. 
(FR  Doc  91-27558  Filed  11-4-91;  8:45  am] 
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[Dockot  No.  N-91-3340 

Submission  of  Proposed  Infonnation 
Collection  of  0MB 

agency:  OfTice  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  tc  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7lh  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
icll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  nay  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notice  lists  the  following  infomidtion: 
(1)  The  title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information:  (3)  the  description  of 
the  need  for  the  information  and  its  proposed 
use;  (4)  the  agency  form  number,  if 
applicable;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal:  (6)  how 
frequently  information  submissions  will  be 
required:  (7)  an  estimate  of  the  total  number 
of  hours  needed  to  prepare  the  information 
submission  including  number  of  respondents, 
frequency  of  response,  and  hours  of  response: 
(8)  whether  the  proposal  is  new  or  an 
extension,  reinstatements,  or  revision  of  an 
information  collection  requirement:  and  (9) 
the  names  and  telephone  numbers  of  an 
agency  official  familiar  with  the  proposal  and 
of  the  OMB  Desk  Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S  C.  3535(d). 


Dated:  November  7, 19OT. 

|oha  T.  Murphy. 

Director,  Infonnation  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Application  for  Approval  as 
Direct  Endorsement  Mortgagee 
Underwriter/Mortgagee  Certification. 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
HUD/FHA  single  family  Direct 
Endorsement  program  permits  mortgage 
lenders  to  underwrite  applications  for 
mortgage  insurance  and  close  mortgage 
loans  without  prior  HUD  review.  Form 
HUD-54112  and  HUD-54113  are  used  by 
the  mortgagees  certifying  that  the 
mortgage  complies  with  statutory  and 
regulatory  requirements. 

Form  Number  HUD-54112  and  HUI>- 
54113. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 
Reporting  Burden: 


Numbw  of 


Frequency  0* 
response 


Hours  per 
iMporue 


Burden 
hours 


HUO-54112  .. 
HUD-54t13.._ 


2.400 
2.400 


8.335 
292 


.333 

083 


6.667 
58.333 


Total  Estimated  Burden  Hours:  65.000. 

Status:  Reinstatement. 

Contact-  Richard  Harrington,  HUD. 
(202)  708-2676,  Jennifer  Main,  OMB, 
(202)  395-6880. 

Dated:  November  7, 1991. 
[FR  Doc.  91-27559  Filed  11-14-91;  8:45  am| 

nUJMG  CODE  421».«1-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-52] 

Federal  Property  Suitable  as  Facilities 
to  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 


HUD  for  suitability  for  possible  u.'«e  to 
assist  the  homeless, 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
infonnation  line  at  1-800-927-7583. 

supplementary  information:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 


Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
00  (D  D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
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SMch  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S,  Public 
1  lealth  Service.  HHS.  room  17A-ia  5600 
Fishers  Lane.  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number,)  HHS  will  mail  to  the  interested 
orovider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made,  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  Une  at  1- 
800-027-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code],  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Air  Force:  Bob  Menke, 
USAF,  Boiling  AFB,  SAF-MIIR, 
Washington,  DC  20332-5000;  (202)  767- 
6235;  Dept.  of  Agriculture:  Marsha  Pniitt, 
Realty  Officer.  USDA,  South  Bldg..  Rm, 
1566, 14th  and  Independence  Ave.  SW.. 
Washington,  DC  20250;  (202)  447-3338. 
(Tliese  are  not  toll-free  numbers.) 


Dated:  November  8. 1991. 
Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
andDe  velopmen  t. 

TTTLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  11/15/91 

Suitable/Available  Properties 

Buildings  (by  State} 

California 

Hawes  Site  (KHGM) 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402- 

Landholding  Agency:  Air  Force 

Property  Number  189010064 

Status:  Unutilized 

Comment:  9290  sq  ft.,  2  story  concrete,  most 

recent  use — radio  relay  station,  possible 

asbestos,  land  belongs  to  Bureau  of  Land 

Management,  potential  utilities. 
BIdgs.  604,  605.  612,  611,  613-618 
Point  Arena  Air  Force  Station 
Mendocino  County,  CA  95466-5000 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010237-189010248 
Status:  Unutilized 
Comment:  1232  sq.  ft  each;  stucco-wood 

frame:  most  recent  use — housing. 

Bldg.  21180 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  24a  Coast  Rd,  FT  Sal 

Rd.,  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number:  189130384 
Status:  Unutilized 
Comment:  7487  sq.  ft.,  1  storj/wood  shingle 

structure,  most  recent  use — contracting 

administrative  office,  needs  major  rehab. 

Guam 

Anderson  VOR 
In  the  municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Access  is  through  Route  1  and 

Route  3.  Marine  Drive. 
Landholding  Agency:  Air-Force 
Property  Number  189010267 
Status:  Unutilized 
Comment:  550  sq.  fl.:  1  story  perm /concrete: 

on  226  acres. 
Anderson  Radio  Beacon  Annex 
In  the  municipality  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper  access  is  from 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010268 
Status:  Unutilized 
Comment:  480  sq.  ft.:  1  story  perm/concrete; 

on  25  acres;  most  recent  use — radio  beacon 

facility. 

Annex  No.  4 

Anderson  Family  Housing 

Municipality  of  Dededo 

Dededo  Co:  Guam  GU  96912- 

Location:  Access  is  through  Route  1.  Marine 

Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010545 
Status:  Undenitihzed 


Comment:  Various  sq.  ft.;  1  story  frame/ 
modified  quonset  on  376  acres:  portions  of 
building  and  land  leased  to  Government  of 
Guam. 

Harmon  VORsile  (Portion)  (AJKZ) 

Municipality  of  Dededo 

Dededo  Co:  Guam  GU  96912- 

Location:  Approx.  12  miles  southwest  of 
Anderson  AFB  proper. 

Landholding  Agency:  Air  Force 

Property  Number  189120234 

Status:  Unutilized 

Comment:  550  sq  ft.  bldg.,  needs  rehab  on  82 
acres. 

Idaho 

Bldg.  121 

Mountain  Home  Air  Force  Base 

Main  Avenue 

Elmore  County.  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number  189030007 

Status:  Excess 

Comment:  3375  sq.  ft.;  1  story  wood  frame; 
potential  utilities:  needs  rehab:  presence  of 
asbestos;  building  is  set  on  piers:  most 
recent  use — medical  administration, 
veterinary  services. 

Louisiana 

Barksdale  Radio  Beacon  Annex 

Curtis  Co:  Bossier  LA  71111- 

Location:  7  miles  south  of  Bossier  City  on 

highway  71  south;  left  IV4  miles  on 

highway  C1552. 
Landholding  Agency:  Air  Force 
Property  Number  189010269 
Status:  Unutilized 
Comment:  360  sq.  ft.;  I  story  wood/concrete: 

on  11.25  acres. 

Michigan 

Bldg.  21 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010776 

Status:  Excess 

Comment:  2146  sq.  ft.;  1  floor  concrete  block: 

potential  utilities;  possible  asbestos;  most 

recent  use — storage. 

Bldg.  22 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010777 

Status:  Excess 

Comment:  1546  sq.  ft.;  1  floor  concrete  block; 
potential  utilities;  possible  asbestos:  most 
recent  use — administrative  facility. 

Bldg.  30 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010779 

Status:  Excess 

Comment:  2593  sq.  ft;  1  tloor:  concrete  block: 
possible  asbestos;  potential  utilities;  most 
recent  use — communications  transmitter 
building. 

Bldg.  40 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010780 
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Status:  Excess 

Comment:  2069  sq.  ft.:  2  floors:  concrete 

block;  possible  asbestos:  potential  utilities: 

most  recent  use — administrative  facility. 
BIdg.  41 

Calumet  Air  Fon:e  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Apency:  Air  Force 
Property  Number  189010781  . 
Status:  Excess 
Comment:  2069  sq.  ft.;  1  floor  concrete  block: 

potential  utilities:  possible  asbestos:  most 

recent  use— dormitory. 
BIdg. 42 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010782 
Status:  Excess 
Comment:  4017  sq.  ft.;  1  floor  concrete  block; 

potential  utilities:  possible  asbestos:  most 

recent  use — dining  hall. 
BIdg.  43 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010783 
Status:  Excess    . 
Comment:  3674  sq.  ft.:  2  story;  concrete  block: 

potential  utilities:  possible  asbestos:  most 

recent  use — dormitory. 
BIdg.  44 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010784 
Status:  Excess 
Comment:  7216  sq.  ft.;  2  story:  concrete  block: 

possible  asbestos:  potential  utilities:  most 

recent  use — dormitory. 
BIdg.  45 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010785 
Status:  Excess 
Comment:  6070  sq.  ft.:  2  story:  concrete  block; 

potential  utilities:  possible  asbestos:  most 

recent  use — administrative  facility. 
BIdg.  46 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010786 
Status:  Excess 
Comment:  5898  sq.  ft.:  2  story:  concrete  block; 

potential  utilities:  possible  asbestos;  most 

recent  use — visiting  personnel  housing. 
BIdg.  47 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010787 
Status:  Excess 
Comment:  83  sq.  ft.:  1  story:  concrete  block: 

potential  utilities;  most  recent  use — 

storage. 
BIdg.  48 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010788 
Status:  Excess 


Comment:  96  sq.  ft.;  1  story;  concrete  block: 

potential  utilities:  most  recent  use — 

storage. 
BIdg.  49 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010789 
Status:  Excess 
Comment:  1944  sq.  ft.:  1  story;  concrete  block; 

potential  utilities:  most  recent  use — 

dormitory. 
BIdg.  50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010790 
Status:  Excess 
Comment:  6171  sq.  ft.;  1  story:  concrete  block; 

potential  utilities;  possible  asbestos;  most 

recent  use — Fire  Department  vehicle 

parking  building. 
Bldgs.  51-62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010791-189010802 
Status:  Excess 
Comment:  1134  sq.  ft.  each:  1  story  wood 

frame  residence  with  garages;  possible 

asbestos. 
Bldgs.  63-67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010803-189010807 
Status:  Elxcess 
Comment:  1306  sq.  ft.  each;  1  story  wood 

frame  residence  with  garages;  possible 

asbestos. 
BIdg.  68 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010808 
Status:  Excess 
Comment:  1478  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
BIdg.  70 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010309 
Status:  Excess 
Comment:  1394  sq.  ft.;  1  story  concrete  block; 

possible  asbestos:  most  recent  use — youth 

center 
Bldgs.  72-89 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010811-189010828 
Status:  Excess 
Comment:  1168  sq.  ft.  each;  1  story  wood 

frame  residence:  potential  utilities:  possible 

asbestos. 

BIdg.  97 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  49913- 
Landholding  Agency:  Air  Force 
P'operty  Number  189010829 
Siatus:  Excess 

Comment:  171  sq.  ft.;  1  floor  potential 
utililies;  most  recent  use — pump  house. 


BIdg.  98 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010830 

Status:  Excess 

Comment:  114  sq.  ft.;  1  floor  potential 

utilities;  most  recent  use — pump  house. 
BIdg.  14 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010833 
Status:  Excess 
Comment;  6751  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

gymnasium. 
BIdg.  16 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010834 
Status:  Excess 
Comment:  3000  sq.  ft.;  1  floor  concrete  block; 

most  recent  use — commis8ar>'  facility. 

Bldgs.  9-13 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010835-189010639 

Status:  Excess 

Comment:  1056  sq.  ft.  each;  1  story  wood 

frame  residences. 
Bldgs.  5-8 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010840-189010843 
Status:  Excess 
Comment:  864  sq.  ft.  each;  1  floor  wood  frame 

residences;  possible  asbestos. 
BIdg.  4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010844 
Status:  Excess 
Comment:  2340  sq.  ft.;  1  floor  concrete  block: 

most  recent  use — heating  facility. 
BIdg.  3 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw- MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010845 
Status:  Excess 
Comment:  5314  sq.  ft.;  1  floor  concrete  biocK; 

possible  asbestos;  most  recent  use —       i 

maintenance  shop  and  office. 
BIdg.  1  ! 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010846 
Status:  Excess 
Comment:  4528  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — office. 
Bldgs.  216-224.  212,  214 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010847-189010855, 

189010859, 189010861 
Status:  Excess 
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Comment:  780  sq.  ft.  each;  1  story  wood  frame 

housing  garages. 
BIdg.  215 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
■Property  Number  189010856 
Status:  Excess 
Comment:  390  sq.  ft;  1  story  wood  frame 

housing  garage. 

BIdg.  158 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010857 

Status:  Elxcess 

Comment:  3803  sq.  ft;  1  story  concrete/steeL 

possible  asbestos;  most  recent  use — 

electrical  power  station. 
BIdg.  15 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010664 
Status:  Excess 
Comment  538  sq.  ft;  1  floor  concrete/wood 

structure;  potential  utilities;  most  recent 

use — gymnasium  facility. 
BIdg.  23 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010885 
Status:  Excess 
Comment:  44  sq.  ft^  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 

BIdg.  24 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  188010866 

Status:  Excess 

Comment:  44  sq.  ft.:  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldgs.  31-35 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers;  189010867-189010871 
Status:  Excess 
Comment;  36  sq.  ft.  each;  1  story:  metal  frame; 

prior  use  storage  of  fire  hoses. 
Bldgs.  36-37.  39,  201-207 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers;  189010872-189010874. 

189010879-189010885 
Status:  Excess 
Comment:  25  sq.  ft.  each;  1  floor  metal  frame; 

prior  use  storage  of  fire  hoses. 

BIdg.  153 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010886 

Status:  Excesa 

Comment:  4314  sq.  fl.:  2  story  concrete  block 
facility;  (radar  tower  bWg.)  potential  use- 
storage. 

BIdg.  154 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 


Property  Number  189010887 

Status:  Excess 

Comment  8860  sq.  ft.;  4  story  concrete  block 

facility;  (radar  tower  bidg.)  potential  use — 

storage. 
BIdg.  157 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010888 
Status:  Excess 
Comment  3744  sq.  ft.;  1  Story  concrete/steel 

facility;  (radar  tower  bldg.):  potential  use — 

storage. 

North  Dakota 

Bldg.  101 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  S8844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110095 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single  family 

housing  unit  needs  rehab;  off-site  use  only. 
Bldgs.  102-106 
Fortuna  Air  Force  Station 
Fortuna  Co;  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110096-189110100 
Status:  Excess 
Comment:  988  sq.  ft.  each:  3  bedroom  single 

family  housing  units:  needs  rehab;  off-site 

use  only. 
Bldgs.  107, 110-111 
Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110101-189110103 
Status:  Excess 
Comment:  768  sq.  ft  each;  2  bedroom  single 

family  housing  units;  needs  rehab;  off-site 

use  only. 
Bldgs.  112-116, 123-129 
Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110104-189110108, 

189110115-189110121 
Status;  Excess 
Comment:  1510  sq.  ft.  each:  3  bedroom  single 

family  housing  units  with  attached  garages; 

needs  rehab;  off-site  use  only. 
Bldgs.  117, 119-122 
Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110109, 189110111- 

189110114 
Status:  Excess 
Comment:  1595  sq.  ft.  each:  3  bedroom  single 

family  housing  units  with  attached  garages; 

needs  rehab;  off-site  use  only. 

Bldg.  118 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189110110 

Status:  Excess 

Comment:  2295  sq.  ft.;  4  bedroom  single 

family  houaing  unit  needs  rehab;  off-site 

use  only. 


Bldg.  141 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189110122 
Status:  Elxcess 

Comment:  364  sq.  ft.:  1  stall  vehicle  garage; 
needs  rehab:  off-site  use  only. 

Bldgs.  142-145 

Fortuna  Air  Force  Base 

Fortuna  Co;  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Numbers:  188110123-188110126 

Status:  Elxcess 

Comment;  624  sq.  ft.  each:  2  stall  vehicle 

garages;  needs  rehab;  off-aite  use  only. 
Bldgs.  201-218 
Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  168110127-189110144 
Status:  Excess 
Comment:  1203  sq.  ft  eadi;  3  bedroom  single 

family  relocatable  housing  units;  needs 

rehab;  off-site  use  only. 
Bldgs.  221-229 
Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers;  189110145-1881101SS 
Status:  Excess 
Comment;  872  sq.  ft.  eadi:  2  stall  vehicle 

garages;  needs  rehab:  off-site  use  only. 

Nevada 

Bldgs.  300-302 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189120001-188120003 

Status:  Unutilized 

Comment  1573  sq.  ft.  each,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldgs.  303-006 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120004-189120007 
Status:  Unutilized 
Comment  2750  sq.  ft  each,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldgs.  307-310.  3ia  320-322 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co;  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120008-189120011. 

189120019, 189120021-189120023 
Status;  Unutilized  > 

Comment:  2170  sq.  ft.  each,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldgs.  311-317,  319.  324-328 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Claric  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120012-189120018, 

189120020, 189120025-189120027 
Status:  Unutilized 


58076 Federal  Register  /  Vol.  56,  No.  221  /  Friday.  November  15.  1991  /  Notices 


Comment:  2424  sq.  ft.  each,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  323 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120024 
Status:  Unutilized 
Comment:  1233  sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldgs.  331-341.  343.  345-346,  348-353 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120028-189120047 
Status:  Unutilized 
Comment:  1170  sq.  ft.  each,  one  story  family 

bousing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  400 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120048 
Status:  UnutiUzed 
Comment:  2464  sq.  ft.,  one  story,  most  recent 

use-maintenance  shop,  easement 

restrictions,  potential  utilities,  off-site 

removal  only. 

Bldg.  402 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120049 

Statu*:  Unutilized 

Comment:  2570  sq.  ft.,  one  story,  most  recent 
use-Chapel,  easement  restrictions, 
potential  utilities,  ofT-site  removal  only. 

Bldg.  404 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120050 

Status:  Unutilized 

Comment:  2378  sq.  ft,  one  story,  most  recent 
use-religious  education  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co;  Claric  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120051 

Status:  Unutilized 

Comment:  2605  sq.  ft.,  one  story,  most  recent 

use-child  care  facility,  easement 

restrictions,  potential  utilities,  off-site 

removal  only. 
Bldgs.  3027,  3029-3040 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120052, 188120054- 

189120065 
Status:  Unutilized 


Comment:  120  sq.  ft.  each,  one  story,  most 
recent  use-storage,  easement  restrictions, 
potential  utihties.  off-site  removal  only. 

Bldg.  3028 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120053 

Status:  Unutilized 

Comment:  60  sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Texas 

Bldg.  605 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number  189110090 

Status:  Unutilized 

Comment:  392  sq.  ft.;  1  story  sheet  metal 

building:  most  recent  use — storage; 

possible  asbestos;  needs  rehab. 
Bldg.  696 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110091 
Status:  Unutilized 
Comment:  1344  sq.  ft.;  possible  asbestos:  most 

recent  use — auto  hobby  shop;  needs  rehab. 
Bldg.  699 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Numben  189110094 
Status:  Unutilized 
Comment:  2659  sq.  ft.;  1  story:  possible 

asbestos:  most  recent  use — arts  and  crafts 

center. 

Land  (by  State) 

California 

60  ARG/DE 

Travis  ILS  Outer  Marker  Annex 

Rio-Oixon  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  Air  Force 

Property  Number  189010189 

Status:  Excess 

Comment:  .13  acres;  most  recent  use — 

location  for  instrument  landing  systems 

equipment. 

Guam 

Annex  1 

Andersen  Communication 

Dededo  Co:  Guam  GU  96912- 

Location:  In  the  municipality  of  Dededo. 

Landholding  Agency:  Air  Force 

Property  Number  189010427 

Status:  Underutilized 

Comment:  862  acres:  subject  to  utilities 

easements. 
Annex  2.  (Partial) 
Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  96912- 
Location:  In  the  mimicipality  of  Dededo. 
Landholding  Agency:  Air  Force 
Property  Number  189010428 
Status:  Underutilized 
Comment:  35  acres:  subject  to  utilities 

easements. 


Michigan 

Calumet  Air  Force  Station 

Section  1.  T57N,  R31W 

I  loughton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010862 

Status:  Excess 

Comment:  34  acres;  potential  utilities. 

Calumet  Air  Force  Station 

Section  31,  T58N,  R30W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010863 

Status:  Excess 

Comment:  3.78  acres;  potential  utilities. 

Suitable/Unavailable  Propertie* 

Buildings  (by  State) 

California 

Bldg.  540 

Vandenberg  Air  Force  Base 

on  Coast  Road 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguehto  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010581 
Status:  Unutilized 
Comment:  384  sq.  ft.;  1  story  concrete/sheet 

metal;  needs  rehab;  most  recent  use — 

locomotive  maintenance/supply  building; 

potential  use — storage. 

Colorado 

Sheep  Mountain  Ranch 

Wild  and  Scenic  River  Area 

NW  of  Boulder,  CO  and  12  mi  west  of  Lyons 

Lyons  Co:  Larimer  CO  80540 

Landholding  Agency:  Agriculture 

Property  Number  159130002 

Status:  Unutilized 

Comment:  368  sq.  ft.,  one  story  conventional 
frame,  most  recent  use — recreational 
lodging,  access  limitations,  offsite  use  only. 

Florida 

Bldg.  166. 168. 17a  172, 174. 176 

Patrick  Air  Force  Base 

North  Highway  AlA 

Cocoa  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189110154-189110159 

Status:  Unutilized 

Comment:  2100  sq.  ft.;  1  story  concrete  block 

residence;  needs  major  repair:  presence  of 

asbestos. 

Illinois 

Bldg.  1380 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61868- 

Landholding  Agency:  Air  Force 

Property  Number  189010232 

Status:  Unutilized 

Comment:  350  sq.  ft.;  one  story  wood  frame; 
no  utilities;  structural  deficiencies;  used  for 
training  exercises  (chemicals  and 
explosives). 

Bldg.  106 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61868- 

Landholding  Agency:  Air  Force 
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Property  Number  189010255 

Status:  Unutilized 

f^omment:  2360  sq.ft.;  2  story  wood;  possible 

asbestos;  most  recent  use — jail. 
Bldg.  1220 

Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  61868- 
Landholding  Agency:  Air  Force 
Property  Number  189010259 
Status:  Unutilized 
Comment:  589  sq.  ft.;  1  story  concrete  block: 

water  pump  house  for  swimming  pool: 

potential  utilities. 
Bldg.  1221 

Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  61868- 
Landholding  Agency:  Air  Force 
Property  Number  189010260 
Status:  Unutilized 
Comment:  2893  sq.  ft.:  1  story  concrete:  bath 

house  for  swimming  pool  limited  utilities; 

possible  asbestos. 

Massachusetts 

5  Bldgs. 

Otis  Air  National  Guard — Family  Housing 

Cape  Cod 

Co:  Barnstable  MA  02542-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010611-189010613. 
189010647,  189010648 

Status:  Unutilized 

Comment:  8856  sq.  ft.  to  10423  sq.  ft.  each: 
wood/concrete  frame:  6-unit  family 
housing:  lacks  functional  sewage  disposal 
system;  possible  asbestos;  needs  rehab; 
potential  utilities. 

91  Bldgs.  I 

Otis  Air  National  Guard — Family  Housing 

Cape  Cod 

Co:  Barnstable  MA  02542-5001 

Landholding  Agency:  Air  Force 

Properly  Number  189010614-189010631. 
189010649-189010721 

Status:  Unutilized 

Comment:  5904  sq.  ft.  to  9216  sq.  ft.  each: 
wood/concrete  frame;  4-unit  family 
housing;  lacks  functional  sewage  disposal 
system:  possible  asbestos:  needs  rehab; 
potential  utilities. 

15  Bldgs. 

Otis  Air  National  Guard — Family  Housing 

Cape  Cod 

Co:  Barnstable  MA  02542-5001 

Landholding  Agency:  Air  Force   ■ 

Property  Number:  189010632-189010039, 
189010640-189010646 

Status:  Unutilized 

Comment:  2952  sq.  ft.  to  3474  sq.  ft.  each; 
wood/concrete  frame:  2-unit  family 
housing:  lacks  functional  sewage  disposal 
system:  possible  asbestos:  needs  rehab: . 
potential  utilities. 

Michigan  I 

Bldg.  20 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number  189010775 

Status:  Excess 

Comment:  13404  sq.  ft.:  1  floor  concrete 

block;  potential  utilities:  possible  asbestos; 

most  recent  use — warehouse/supply 

facility. 
Bldg.  28 


Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010778 
Status:  Excess 
Comment:  1000  sq.  ft.;  1  floor  possible 

asbestos:  potential  utilities;  most  recent 

use — maintenance  facility. 

Missouri 

Jefferson  Barracks  ANG  Base 

Missouri  National  Guard 

1  Grant  Road 

St.  Louis  Co:  St.  Louis  MO  63125-4118 

Landholding  Agency:  Air  Force 

Property  Number  189010081 

Status:  Underutilized 

Comment:  20  acres:  portion  near  flammable 

materials;  portion  on  archaeological  site; 

special  fencing  required. 

New  Mexico 

Bldg.  13  1606  ABW/DE 
Kirtland  AFB 
Wyoming  Avenue 

Kirtland  Co:  Bernalillo  NM  87117-5496 
Landholding  Agency:  Air  Force 
Property  Number  189010072 
Status:  Unutilized 

Comment:  520  sq  ft.,  1  stoiy  portable  building, 
off-site  use  only. 

South  Dakot§ 

54  Bldgs.— Renel  Heights 
Ellsworth  AFB  Co:  Pennington  SD  57706 
Location:  Across  from  main  gate  turn  off. 
Landholding  Agency:  Air  Force 
Property  Number  189010343-189010355, 

189010386-189010426 
Status:  Unutilized 
Comment:  852  sq.  ft.  to  1652  sq.  ft.  each;  1 

story  concrete  masonry  block  residences; 

secured  area  with  alternate  access; 

unstable  Youndation;  utilities  disconnected; 

possible  asbestos. 
124  Bldgs.— Skyway 
Ellsworth  AFB  Co:  Pennington  SD  57706 
Location:  Between  main  gate  turn  off  and 

school  gate. 
Landholding  Agency:  Air  Force 
Property  Number  189010356-189010384, 

189010760-189010774, 189030008-189030015, 

189040003-189040026,  189110033-189110080 
Status:  Unutilized 
Comment:  481  sq.  ft.  to  1256  sq.  ft.  each:  1  and 

2  story  wood  frame  residences:  structurally 

deteriorated:  possible  asbestos:  secured 

area  with  alternate  access;  potential 

utilities. 
Bldg.  1108, 1109, 1113, 1114 
Ellsworth  Air  Force  Base 
Center  Drive 

Ellsworth  AFB  Co:  Pennington  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189010439-189010442 
Status:  Unutilized 
Comment:  10303  sq.  ft.;  2  story  wood  frame 

with  basement:  possible  asbestos:  secure 

facility  with  alternate  access;  potential 

utilities.       .     | 

Texas 

Facility  237— Carswell  AFB 
301  Roaring  Springs  Road 
Fort  Worth  Co:  Tarrant  TX  76127 
Landholding  Agency:  Air  Force 
Property  Number  189120235 


Status;  Unutilized 

Comment:  1285  sq.  ft.,  wood  shingles,  one 

story,  most  recent  use — residential,  needs 

rehab 
Bldg.  687 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235 
Landholding  Agency:  Air  Force 
Property  Number  189110092 
Status:  Unutilized 
Comment:  770  sq.  ft.,  possible  asbestos,  roost 

recent  use — supply  store,  needs  rehab. 
Bldg.  686 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235 
Landholding  Agency;  Air  Force 
Properiy  Number  189110093 
Status:  Unutilized 
Comment:  5815  sq.  ft.,  1  story  corrugated  iron, 

possible  asbestos,  needs  rehab,  most 

recent  use — recreation,  workshop. 

Land  (by  State) 

California 

Norton  Com.  Facility  Annex 

Norton  AFB 

Sixth  and  Central  Streets 

Highland*Co:  San  Bemadino  CA  92409-S04S 

Landholding  Agency:  Air  Force 

Properiy  Number  189010194 

Status:  Excess 

Comment:  30.3  acres;  most  recent  use — 

recreational  area;  portion  subject  to 

easements. 
Camp  Kohlcr  Annex 
McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010045 
Status:  Unutilized 
Comment:  35.30  acres  -(-  .11  acres  easement; 

30 -f-  acres  undeveloped;  potential  utilities; 

secured  area;  alternate  access. 

Florida 

Eglin  AFB 

Mossy  Head  Co:  Walton  FL  32533- 

Location:  NW  quadrant  of  Florida  Highway 

285  and  I-IO.  Bounded  on  the  North  by 

Louisville  RR  near  Mossy  Head,  Florida. 
Landholding  Agency;  Air  Force 
Property  Number  189010134 
Status;  Excess 
Cotnment:  SO  acres:  Parcel  9;  previous  buffer 

zone;  potential  utilities. 
Eglin  AFB 

Mossy  Head  Co:  Walton  FL  32533 
Location;  NE  quadrant  of  Florida  Highway 

285, 1-IO  intersection.  Bounded  on  the 

North  by  Louisville  and  Nashville  RR  near 

Mossy  Head,  Florida. 
Landholding  Agency:  Air  Force 
Property  Number  189010135 
Status:  Excess 
Comment:  265  acres;  Parcel  10;  previous 

buffer  zone;  potential  utilities, 
Eglin  AFB 

Mossy  Head  Co:  Walton  FL  32533 
Location:  Approximately  1  mile  east  of 

Florida  Highway  285  and  US  Highway  90 

on  north  side. 
Landholding  Agency:  Air  Force 
Property  Number  189010136 
Status:  Excess 
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Comment:  47  acres;  Parcel  11:  previous  buffer 
zone;  potantial  utilities. 

Unsuitable  Properties 

Buildings  (by  Stale) 

Alaska 

BIdg.  203, 113 

Tin  City  Air  Force  SUtion 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010296-189t)10297 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bidg.  165. 15a  130 
Sparrevohn  Air  Force  Station 
21CSG/DKER 
Elmendorf  AFB  Co:  Anchoruge  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  IBGOl 0296-1 8901 0300 
Status:  Unutilized 
Reason:  S<>cured  Area.  Isolated  area.  Not 

accessible  by  road.  Conldmination 
Bldg.  306 

King  Sahmon  Airport 
21  CSC/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010301 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contaminatioa 
Bldg.  1401 
Galena  Airport 
21CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  98506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010302 
Status:  Unutilized 
Reason:  Secured  Area,  Isoluted  area.  Not 

accessible  by  road.  Contamination 

Bldg.  11-23A  21-116. 34-616.  43-ma  63-320. 

63-32S 
Elmendorf  Air  Force  Base 
21CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  9S506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010303-189010308 
Status:  Unutilized 

Reason:  Secured  Area.  Contamination 
Bldg.  103, 110, 112-115,  lia  1001,  lOia  1025. 

1055 
Ft.  Yukon  Air  Force  Station 
21CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  169010309-189010319 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  107. 115,  tli  ISO,  15Z  301. 1001. 1003. 

1053,1056 
Cape  Lisbume  Ah-  Force  Station 
21  CSG/DF£R 
Elmendorf  AFB  Co:  Anchorage  AK  99S0(V- 

5000 
Landholding  Agency:  Air  Force 


Property  Number:  189010320-189010329 

Status:  UnutiRzed 

Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  103-106. 110. 114.  202.  204-205.  IQQl, 

1015 
Kotzebue  Air  Force  Station 
21  CSC/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99508- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010330-189010339 
Status:  Uoatilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  50 

Cold  Bfty  Air  Force  Station 
ZlCSCfDESX 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010433 
Status:  Unutilized 
Reason:  Other.  Isolated  area.  Not  accessible 

by  road 
Comment:  Isolated  and  remote;  Arctic 

environment 

Alabama 

Bldg.  913,  927.  935,  938,  807, 1001, 1010, 1039, 

1215 
Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 
Landhoiding  Agency:  Air  Force 
Property  Number  189010002-189010005, 

189140010-188140014 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  aoe.  861, 1011,  1022. 1042. 1052. 1060- 

1061 
Gunter  AFB 

Montgomery  Co:  Montgomery  AL  36114- 
Landholding  Agency:  Air  Force 
Property  Number  139010011-189010013, 

189O10O15-188010O16. 189010019-1890ia02a 

189010022 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  1435-1436,  1440-1441 
MaxweU  Air  Force  Base 
Mimoaa  Road 

Montgomery  Co:  Montgomery  AL  36112- 
Landhokhng  Agencjr  Air  Force 
Properly  NumbcR  168030220-180030223 
Status:  Unutilized 
Reason:  Floodway.  Secured  Area 

Bldg.  830,  421.  426.  135,  206,  208,  420.  559-562, 

818,823 
Gunter  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36114-5000 
LandhoMing  Agency:  Air  Force 
Property  Number.  189040653-189040655, 

i89i4oe>i-iam4Qooa.  iaoi4002i 

Status:  Underutilized 

ReaaoK  Secured  Area 

Petrol  OPS  Bidg. 

Maxwell  Air  Force  Base 

1101  Chanute  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  188110165 

Status:  Unutilized 

Reason:  Secured  Area 

Law  Center 

Maxwell  Air  Force  Base 


519  10th  Street 

Montgomery  Co:  Montgomary  AL36112- 
Landholding  Agency:  Air  Force 
Property  Number  189110166 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1011 

Maxwell  Air  Force  Baae 
Dannelly  Street 
Montgomery  Co:  14ontgomery  AL  36112-5000 
Landholding  Agency:  Air  Force 
Property  Number  189110167 
Status:  Unutilized 
Reason:  Secured  Area 
HQ  Specified  Bldg. 
Maxwell  AFB 
677  Third  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Ferca 
Property  Namber  188120231 
Status:  Unutilized 
Reason:  Secured  Area 
Base  Personnel  Office 
Maxwell  AFB 
853  Second  Street 

Montgomery  Co:  MonlgoiBery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  188120232 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  932 

932  3rd  St.  ft  Ave.  D,  West 
Montgomery  Co:  Moatgomery  AL  36112- 
Landbolding  Agency.  Air  Force 
Property  Number  189130333 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  8 

8  Maxwell  Blvd..  East 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency;  Air  Force 
Property  Number  189130936 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  712 
Avenue  "E" 
Gunter  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36114-5000 
Landholding  Agency:  Air  Force 
Property  Number  189130349 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1004 

Reserves  Forces  Training  Facility 
Maxwell  Air  Force  Base 
Montgoaiery  Co:  Montgomery  AL36112- 
Location:  1004  Maxwell  Blvd.  ft  Kelly  Street 
Landholding  Agency:  Air  Force 
Property  Number:  188130369 
Status:  Unutilized 

Reason:  Secured  Area,  Within  airport  runway 
clear  zone 

Bldg.  1006,  Reproduction  Plant 

1006  Kelly  Street 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  3f  112 

Landholding  Agency:  Air  Force 

Property  Number  189130370 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  72.  Storage  Shed 

72  Selfridge  ft  Maxwell  Blvd. 

Maxwell  Air  Force  Base 
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Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130371 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  95.  Storage  Shed 

95  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130372 

Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  96,  Storage  Shed 

96  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130373 

Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  97.  Storage  Shed 

97  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189130374 

Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  78.  Maintenance  Shop 

78  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130375 

Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  79,  Warehouse 

79  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130376 

Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  82.  Storage  CV  Facility 

82  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189130377 

Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  83,  Storage  CV  Facility 

83  Sflfridgc  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130378 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  88.  Maintenance  Shop 

88  Selfridge  ft  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130379 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  90.  Storage  CV  Facility 

90  Selfridge  ft  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 


Property  Number  189130380 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  94.  Storage  CV  Facility 

94  Selfridge  ft  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130381 

Status:  Unutilized 

Reason:  Secured  Area 

Arizona 

Dormitory  Building  632 

Williams  Air  Force  Base 

Comer  of  4th  and  D  Street 

Williams  AFB  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency:  Air  Force 

Property  Number  189040856 

Status:  Unutilized 

Reason:  Secured  Area 

California 

Bldg.  4052 

March  AFB 

Ice  House  in  West  March 

Riverside  Co:  Riverside  CA  92518- 

Landholding  Agency:  Air  Force 

Property  Number  189010082 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Bldg.  392  60  ABG/DE 

Travis  Air  Force  Base 

Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 

Landholding  Agency:  Air  Force 

Property  Number  189010187 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  1182  60  ABG/DE 
Travis  Air  Force  Base 
Perimeter  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number  189010188 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  152. 159  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number  189010190-189010191 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  384  60  ABG/DE 
Travis  Air  Force  Base 
Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number  189010192 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  707.  502,  23  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010193, 189010196- 
I      189010197 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 


Bldg.  575  63  ABG/DE 

Norton  Air  Force  Base 

Norton  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number  189010195 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  100-101, 116  202 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010233-189010236 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  201-204 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010546-189010549 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1001-1010, 1015, 1022-1024 
Vandenberg  Air  Force  Base 
Off  Tangair  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Landholding  Agency:  Air  Force 
Property  Number  189010550-189010563 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  8008-8010 

Vandenberg  Air  Force  Base 

Off  Califomia  on  Lompoc  Avenue 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Landholding  Agency;  Air  Force 
Property  Number  189010564-189010566 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  IIOO-IIOI,  1103-1107 
Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Landholding  Agency:  Air  Force 
Property  Number  189010567-189010574 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

e.xplosive  material,  Secured  Area 

Bldg.  13423-13424. 13511-13512 

Vandenberg  Air  Force  Base 

K  Street  off  Kansas 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Landholding  Agency:  Air  Force 
Property  Number  189010575-189010578 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1110. 1108 
Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Landholding  Agency;  Air  Force 
Property  Number  189010579, 189010580 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  A^rea 
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Bldg.  Z3102 

Vandenberg  Air  Force  B«»e 

Vandenbers  AFB  Co:  SanU  Barbara  CA 

93437 
Location:  Highway  1  and  Highway  246:  CoMt 

Road.  Pt.  Sal  Rd.  Miguelito  Cyn 
l^ndholding  Agency:  Air  Force 
Properly  Number  189110082 
Status:  Unutihzed 
Reason:  Secured  Area 
Bldg.  1011-1014.  1016-1021.  1823 
Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Location:  Hwy  1.  Hwv  246,  Coast  Road.  PT 

Sal  Rd..  Miguelito  CYN 
Landholding  i\gency:  Air  Force 
Property  Number:  189130350-199130360 
Sla(u>>.  L'.iutilized 
Reason  Secured  Arpa.  Within  2000  ft.  of 

flammable  or  explosive  material 
Dldg  5015 

Vandenberg  Air  Force  Bdse 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Location:  Hwy  1.  Hwy  246.  Coast  Road.  PT 

Sal  Rd..  Miguelito  CYN 
Landholding  Agency;  Air  Force 
Property  Number  18S130361 
Status:  Excess 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material.  Within 

airport  runway  clear  zone 
nidg.  8006 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437 
Localion:  Hwy  1.  Hwy  248.  Coast  Road.  PT 

Sal  Rd..  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number.  188130362 
StJtus:  Excess 
Reason:  Secured  Area 

Colorado 

Bl(!g.  24 

Buckley  Air  Nat'l  Cuard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Location:  Demolished  7  Dec.  90. 

Landholding  Agency:  Air  Force 

Property  Number  189010249 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  291 

Lowry  Air  Force  Base 

Denver  Co:  Denver  CO  80230-5000 

Location:  South  of  dth  Avenue  and  east  of 

Rosemary  Court. 
Landholding  Agency:  Air  Force 
Property  Number  189010250 
Status:  Excess 
Reason:  Secured  Area 

Delaware 

Bldg.  1310.  230 
Dover  Air  Force  Base 
4J6ABG/DE 

Dover  AFB  Co:  Kent  DE  19902- 
Landholding  Agency:  Air  Force 
Property  Number  188010727. 18814001/ 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1900. 1304 
436  CSC  Dover  AFB 
Dover  Co:  Kent  DE  19002-5518 
I  Landholding  Agency:  Air  Force 


Property  Number  180120230. 110140018 
Status:  Unutilized 

Reason:  Within  airport  runway  dear  zone. 
Secured  Area 

Florida 

Bldg.  42 

Eglin  Air  Force  B«s« 

Egiin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number  189110001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8058-6059 

Egiin  Air  Force  Base 

AF  Aux  Field  6 

EgMn  AFB  Co:  Okaloosa  FL  32S42-5000 

Landholding  Agency:  Air  Force 

Property  Number  188110002-189110003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8501.  8505,  8507 

Eglin  Air  Force  Base 

Site  A-5 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Fore* 

Property  Number:  188110005-139110006. 

189110008 
Status:  Unutilized 
Reason:  Floodway.  Secured  Area 
Bldg.  576 

Patrick  Air  Force  Base 
6th  Street  and  South  Patrick  Drive 
Cocoa  Beach  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  188110160 
Status:  Unutilized 
Reason:  Floodway 
Bldg.  1635 

Patrick  Air  Force  Base 
River  Picnic  Area/Skeel  Range 
Cocoa  Beach  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  188110161 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  902 

Tyndall  Air  Force  Base 
Panama  City  Co:  Bay  FL  32403-5000 
Landholding  Agency:  Air  Force 
Property  Number  189130348 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  56S.  568-568.  571-572.  574 
Patrick  Air  Force  Base 
Cocoa  Beach  Co:  Brevard  FL  329ZS 
Location:  A  Street 
Landholding  Agency:  Air  Force 
Property  Number:  189130363-189130368 
Status:  Elxcess 

Reason:  Secured  Area.  Within  airport  runway 
clear  zone 

Idaho 

Bldg.  1012. 823 

Mountain  Home  Air  Force  Base 

7th  Avenue 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number  189030004-189030005 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  604 
Mountain  Hone  Air  Force  Base 


Pine  Street 

Co:  Elmore  ID  83848 

Landholding  Agency:  Air  Force 

Property  Number  189030006 

Status:  Excess 

Reason:  Within  2000  ft.  of  fkramable  or 

explosive  material 
Bldg.  229 

Mt.  Home  Air  Force  Base 
Isl  Avenue  and  A  Street 
Mt.  Home  AFB  Cot  Elmore  ID  83646- 
Landholding  Agency:  Air  Force 
Property  Number  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

expletive  material.  Within  airport  runw  sy 

clear  lone 

Illinois 

Bldg.  550 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61868- 

Landholding  Agency:  Air  Force 

Property  Number  189010227 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Water  treatment  sewage  building. 

Bldg.  551-552 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61868- 

Landholding  Agency:  Air  Force 

Property  Number  189010Z28-1S9010229 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Waste  treatment  plant. 

Bldg.  556 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61868- 

Landholding  Agency:  Air  Force 

Property  Number  189010230 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Sewage  treatment  building  with 

pumps. 
Bldg.  964 

Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  61868- 
Landholding  Agency:  Air  Force 
Property  Number  189010231 
Status:  Unutilized 
Reason:  Other  environmental 
Comment:  Waste  treatment  pump  station. 
Bldg.  3191 

Scott  Air  Force  Base 
East  Drive  375/AflC/DE 
Scott  AFB  Co:  St.  Clair  IL  62225-5001 
Landholding  Agency:  Air  Force 
Property  Number  189010247 
Status:  Unutilized  ! 

Reason:  Within  airport  nmway  dear  zone. 

Secured  Area 
Bldg.  3670.  503,  351,  869. 1401-1410.  865 
Scott  Air  Force  Base  . 

Scott  AFB  Co:  St.  Clair  IL  62225-5001  | 

Landholding  Agency:  Air  Force 
Property  Number  189010248, 189010725. 

189110086-189110067. 188130337-18913031. 
Status:  Unutilized 
Reason:  Secured  Area 

Indiana 

Bldg.  520,  309,  301 
Grissom  Air  Force  Base 
Grissom  Co:  Miant  IN  46871- 
Landholding  Agency:  Air  Force 
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Property  Number  188010183-189010184. 

189010186 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  219,  307 
Grissom  Air  Force  Base 
Grissom  AFB  Co:  Miami  IN  46971-5000 
Landholding  Agency:  Air  Force 
Property  Number  189110084-188110085 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  707 
Parallel  to  NE-SW  runway  ft  alternate 

runway 
Grissom  AFB  Co:  Miami  IN  46971- 
Landholding  Agency:  Air  Force 
Property  Number  189130334 
Status:  Unutilized 
Reason:  Within  airport  runway  dear  lonc. 

Secured  Area 

Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number  189140015 

Status:  Unutilized 

Reason:  Secured  Area 

Massachusetts 

Bldg.  190a  1604. 1833 
Westover  Air  Force  Base 
Chicopee  Co:  Hampden  MA  01022- 
Landholding  Agency:  Air  Force 
Property  Number  189010438, 189040001- 

189040002 
Status:  Unutilized 
Reason:  Secured  Area 

Maryland 

Bldg.  4-5 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  189010261, 189010284 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3427 

Andrews  Air  Force  Base 

3427  Pennsylvania  Avenue 

Andrews  AFB  Co:  Prince  Georges  MD  20335- 

Landholding  Agency:  Air  Force 

Property  Number  188140016 

Status:  Unutilized 

Reason:  Secured  Area 

Maine 

Bldg.  6200,  6200,  6100 

Loring  Air  Force  Base 

Limestone  Co:  Aroostook  ME  04750- 

Landholding  Agency:  Air  Force 

Property  Number  188010541-188010543 

Status:  Unutilized 

Reason:  Secured  Area 

Michigan 

Bldg.  560,  5668,  580,  856, 1005, 1012. 1041, 1412. 

1434. 1688, 1669.  5670 
Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  Ml  48045- 
Landholding  Agency:  Air  Force 
Property  Number  180010622-180010533 
Status:  Unutilized 


Reason:  Secured  Area 
ndg.71 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  188010810 
Status:  Excess 
Reason:  Other 

Comment:  sewage  treatment  and  disposal 
facility. 

Bldg.  99-100 

Calumet  Air  Force  Station 

CaluTnet  Ca  Keweenaw  MI  49913- 

Landholding  Agency;  Air  Force 

Property  Number  188010631-189010632 

Status:  Excess 

Reason:  Other 

Comment:  water  well 

Bldg.  118, 120, 168 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010675-189010878. 

188010878 
Status;  Excess 
Reason:  Other 
Comment:  Gasoline  Station 
Bldg.  166 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  48813- 
Landholding  Agency:  Air  Force 
Property  Number  189010677 
Status:  Excess 
Reason:  Other 
Comment:  Pump  lift  station. 

Bldg.  68 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49813- 

Landholdlng  Agency:  Air  Farce 

Property  Number  189010889 

Status:  Excess 

Reason:  Othar 

Comment:  Sewer  pump  fadlity. 

Bldg.  2 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  48913- 

Landholding  Agency:  Air  Force 

Property  Number  189010800 

Status:  Excess 

Reason:  Other 

Comment:  Water  pump  station 

Missouri 

Bldg.  42,  45-47,  61 

lefferson  Barracks  ANG  Base 

1  Grant  Road.  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number  189010726. 189010728- 

189010731 
Status:  Unutilized 
Reason:  Secured  Area 

Montana 

Bldg.  140 

MalmstTom  AFB 

Between  Goddard  Avenue  &  2nd  Street 

Malmstrom  Co:  Cascade  MT  58402- 

Landholding  Agency:  Air  Force 

Property  Number  189010076 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Within  airport  runway 
clear  zone,  Secured  Area,  Other 
environmental 

Bldg.  280 


Malmstrom  AFB  II 

Flightline  ft  Avenue  G 

Malmstrom  Co:  Cascade  MT  S040Z- 

Landholding  Agency:  Air  Force 

Property  Number  189010077 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area.  Other 

environmental 
Bldg.  621 
Malmstrom  AFB 
1st  Street  ft  Avenue  I 
Malmstrom  Co:  Cascade  MT  59402*- 
Landholding  Agency:  Air  Force 
Propert>'  Number  189010078 
Status:  Unutilized 

Reason:  Other  enviroiunental.  Secured  Area 
Comment:  Friable  asbestos 
Bldg.  1500, 1502 
Malmstrom  AFB 
Perimeter  Road 
Malmstrom  Co:  Cascade  MT  58402^ 
Landholding  Agency;  Air  Force 
Property  Number  188010078-188010060 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area,  Otiier 

environmental 
Bldg.  827, 677 

Malmstrom  Air  Force  Base 
Great  Falls  Co;  Cascade  MT  98403- 
Landholding  Agency:  Air  Force 
Property  Number  188010722-188010723 
Status:  Unutilized 
Reason:  Secured  Area,  Other  environmental 

Bldg.  1991 

Malmstrom  Air  Force  Base 

Between  Avenue  G  and  H 

Malmstrom  Co:  Cascade  MT  59406- 

Landholding  Agency;  Air  Force 

Property  Number  188040057 

Status:  Underutilized 

Reason:  Secured  Area,  Other  environmental 

North  Carolina 

Bldg.  187 

Pope  Air  Force  Base 

317  CSG/DE  Reilly  Road 

Pope  AFB  Co:  Cumberiand  NC  28306-5045 

Landholding  Agency:  Air  Force 

Property  Number  188010282 

Status:  Unutilized 

Reason:  Secured  Area, 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number  188120233 

Status:  Undervtihzed 

Reason:  Secured  Area 

Bldg.  N.  459 

Pope  Air  Force  Base 

Armistead  Street 

Pope  AFB  Co  Cumberland  NC  28308-6045 

Landholding  Agency:  Air  Force 
Property  Number  189140010 
Status:  Unutilized 
Reason:  Secured  Area 

North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58705- 
Landholding  Agencjr  Air  Force 
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Property  Number  189010724 
Status:  Underutilized 
Reason:  Secured  Area 

New  Hampshire 

Bldg  132.  317.  343.  439 
Pease  Air  Force  Base 
Pease  AFB  Co:  Rockingham  NH  03803- 
Landholding  Agency:  Air  Force 
Property  Number  189010536-189010539 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

New  Mexico 

Bldg.  20330 

Kirtland  Air  Force  Base 

1606  ABW/DEEVR 

Kirtland  AFB  Co:  Bernalillo  NM  8ni7-549e 

Landholding  Agency:  Air  Force 

Property  Number  169110083 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  831 

833  CSC/DEER 

Holloman  AFB  Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  189130333 

Status:  Unutilized 

Reason:  Secured  Area  , 

Bldg.  48013 

Kirtland  Air  Force  Base 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5496 

Landholding  Agency:  Air  Force 

Property  Number  189140020 

Status:  Unutilized 

Reason:  Secured  Area 

New  York 

Bldg.  626  (Pin:  RVKQ] 
Niagara  Falls  International  Airport 
914th  Tactical  Airlift  Group 
Niagara  Falls  Co:  Niagara  NY  14303-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010075 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Ohio 

Facility  30205 

Wright-Patterson  Air  Force  Base 

Greene  Co:  Greene  OH  45433- 

Landholding  Agency:  Air  Force 

Property  Number  189010434 

Status:  Unutilized 

Reason:  Secured  Area 

910  TAG 

Base  Sewage  Treatment  Plant 

Vienna  Co:  Trumbull  OH  44473-5000 

Location:  West  of  the  910  TAG  Base  on  Ridge 

Road.  Youngstown  Municipal  Airport 
Landholding  Agency:  Air  Force 
Property  Number  189110081 
Status:  Excess 
Reason:  Other  ' 
Comment:  Sewage  treatment  plant 

Oklahoma 

Bldg.  604 

Vance  Air  Force  Base 
Enid  Co:  Garfield  OK  73705-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010204 
Status:  Unutilized 

Reason:  Secured  Area.  Within  2000  ft  of 
flammable  or  explosive  material 


Puerto  Rico 

Bldg.  10 

Punta  Salinas  Radar  Site 

Toa  Baja  Co:  Toa  Baja  PR  0075»- 

Landholding  Agency:  Air  Force 

Property  Number  189010544 

Status:  Underutilized 

Reason:  Secured  Area 

South  Dakota 

176  Bldgs..  Renel  Heights 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co  Pennington  SD  57706- 

Location:  Across  from  main  gate  turn  off. 

Landholding  Agency:  Air  Force 

Property  Number  189010443-189010521, 

189010732-189010759,  189030016-189030032. 

189040027-189040055, 189040058, 

189110011-189110032 
Status:  Unutilized 
Reason:  Other 
Comment:  Earth  movement/shifting,  cracked 

exterior  and  interior  walls  with  separations 

several  inches  wide:  earth  shift  severed 

sewer  lines. 
101  Bldgs..  Skyway 
Ellsworth  Air  Force  Base 
Ellsworth  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189120066-189120166 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration 
220  Bldgs..  Renel  Heights 
Ellsworth  Air  Force  Base 
Ellsworth  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189120167-189120229. 

189130001. 189130003-189130157. 189130382 
Statiu:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration 
175  Bldgs.,  Skyway 

Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189130158-189130331. 

189130383 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration 
Bldg.  8904 

Maintenance  Work  Center  Unit 
204  Harrison  Terrace 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189130332 
Status:  Unutilized 
Reason:  Other 
Comment:  Extensive  deterioration 

Texas 

Bldg.  400 

Laughlin  Air  Force  Base 

Val  Verde  Co:  Val  Verde  TX  78843-5000 

Location:  Six  miles  on  Highway  90  east  of  Del 

Rio,  Texas. 
Landholding  Agency:  Air  Force 
Property  Number  189010173 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 
Bldg.  645 

Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX  79489- 


Location:  West  of  Lubbock  i 

Landholding  Agency:  Air  Force 

Property  Number  189010210 

Status:  Excess 

Reason:  Secured  Area 

174  Bldgs. 

Carswell  Air  Force  Base  | 

Fort  Worth  Co:  Tarrant  TX  76114- 

Landholding  Agency:  Air  Force 

Property  Number  189030043-189030142, 

188030144-189030173.  180030175-189030218 
Status:  Unutilized 
Reason:  Other 
Comment:  Extensive  deterioration. 

Utah 

11  Bldgs. 

Hill  Air  Force  Base 

Co:  Davis  UT  84056- 

Landholding  Agency:  Air  Force 

Property  Number  189010275, 189010277, 

189010279, 189010281.  189010283,  189010285, 

189010287, 189010289,  189010291. 189010293, 

189010295 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  788-790 
Hill  Air  Force  Base 
Co:  Davis  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Number  189040858-189040600 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 

Washington 

21  Bldgs. 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010139-180010159 

Status:  Unutilized 

Reason:  Secured  Area 

Wyoming 

Bldg.  31.  34,  37.  284,  385,  803 
F.  E.  Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005- 
Landholding  Agency:  Air  Force 
Property  Number  189010198-189010203 
Status:  Unutilized 
Reason:  Secured  Area 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  180010430 
Status:  Unutilized 
Reason;  Other,  Isolated  area.  Not  accessible 

by  road 
Comment:  Isolated  and  remote  area;  Arctic 

environment 
Lake  Louise  Recreation 
21  CSG-DEER 
Elmendorf  AFB  Co:  Anchorage  AK  90506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010431 
Status:  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

by  road 
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Comment  Isolated  and  remote  area;  Arctic 
coast 

Nikolski  Radio  Relay  Site 

21  CSG/DEER 

Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other,  Isolated  area,.  Not  accessible 

by  road 
Comment:  Isolated  and  remote  area;  Arctic 

coast. 

Florida  I 

Land 

MacDill  Air  Force  Base 

6601  S.  Manhattan  Avenue 

Tampa  Co:  Hillsborough  FL  33608- 

Landholding  Agency:  Air  Force 

Property  Number  189030003 

Status:  Excess 

Reason:  Floodway 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  189010263 

Status:  Unutilized 

Reason:  Secured  Area 

Virginia 

Parcel  1  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number  189010435 

Status:  Unutilized 

Reason:  Floodway 

Parcel  3,  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number  189010436 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Parcel  2.  (Byrd  Field) 
Richmond  lAP 
5C80  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  .Number  189010437 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
ANG  Site 
Camp  Pendleton 
Virginia  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Num^r  189010589 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010137 

Status:  Unutilized 
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Reason:  Secured  Area 
Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 
Location:  NW  comer  of  base 
Landholding  Agency:  Air  Force 
Property  Number  189010138 
Status:  Unutilized 
Reason:  Secured  Area 

(FR  Doc.  91-27429  Filed  11-14-81:  ft45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  linder  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  fonr.s  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  Paperworic  Reduction  Project 
(1032-0118),  Washington.  DC  20503. 
telephone  202-395-7340. 

Title:  Flotation  Plant  Information. 

OMB  approval  number  1032-0118 

Abstract  Respondents  supply  the 
Bureau  of  Mines  with  flotation 
information  that  supplements  da^a 
obtained  from  production  surveys  and 
mine  and  quarry  data.  The  data  fill  a 
gap  in  metallurgical  data  and  supply 
metallurgical  guidance  for  both 
Government  and  industry  technical 
personnel.  The  results  establish  trends 
affecting  the  mineral  industries 
particularly  with  respect  to  efficient 
processing  of  ores  that  are  growing 
progressively  lower  in  grade  and  more 
refractory  to  treat. 

Bureau  form  number  6-1172-X. 

Frequency:  Every  5  years. 

Description  of  respondents:  Producers 
with  flotation  operations. 

Annual  responses:  450. 

Annual  burden  hours:  585. 

Bureau  clearance  officer  Alice  J. 
Wissman  (202)  634-1125. 

Dated:  November  6, 1991. 
Michael  J.  McKinley. 

Chief,  Division  of  Statistics  and  Information 

Services. 

(FR  Doc.  91-27438  FUed  11-14-61;  8:45  am] 
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Fiah  and  wndlife  Service 

Intent  To  Prepare  an  Envlronmentai 
Inftpaet  Statement  and  Receipt  of  Two 
Permit  AppNcatlona  for  Incidental  Take 
on  Least  BeWs  VIreo  In  Southwestern 
San  Diego  County,  CA 

AOCNCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice. 

summary:  The  San  Diego  Associatioaof 
Governments  (SANDAG)  has  applied  to 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  two  incidental  take  permits 
pursuant  to  section  10(a)(l)(B]  of  the 
Endangered  Species  Act  (Act).  The 
proposed  permits  would  authorize,  for  a 
period  of  30  years,  the  incidental  take  of 
an  endangered  species,  the  least  Bell's 
vireo  [Vireo  bellii pusillus),  in 
southwestern  San  Diego  County, 
California,  as  outlined  in  the  San  Diego 
River  Habitat  Conservation  Plan  (HCP) 
and  the  Sweetwater  River  HCP.  The 
proposed  permits  would  also  authorize 
incidental  take  of  the  coastal  California 
gnatcatcher  (Polioptila  califomica 
califomica],  a  species  proposed  for 
listing  as  endangered  under  the  Act, 
should  this  species  become  listed.  The 
gnatcatcher  occurs  on  Rancho  San  Diego 
property,  contiguous  with  a  portion  of 
the  Sweetwater  River.  The  Service 
intends  to  prepare  a  joint  Federal 
Environmental  Impact  Statement  (EIS) 
and  State  Environmental  Impact  Report 
(EIR)  addressing  the  proposed  action  to 
issue  these  incidental  take  permits.  This 
notice  has  been  prepared  pursuant  to 
Section  10(c)  of  ihe  Act  and  the  National 
Environmental  Policy  Act  and  its 
implementing  regulations  (40  CFR 
1501.7)  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
pubUc  on  the  scope  of  issues  to  be 
addressed  in  the  EIS/EIR. 

DATES:  A  public  scoping  meeting  will  be 
held  in  the  main  conference  room  of  the 
San  Diego  City  Hall,  202  C  Street,  in  the 
Terrace  Room  on  the  Concotirse 
between  City  Hall  and  the  Parking 
Structure,  San  Diego,  California,  on 
Tuesday,  November  19, 1991,  at  7  p.m. 
Interested  parties  are  encouraged  to 
attend  the  meeting  to  identify  and 
discuss  major  issues  and  alternatives 
that  should  be  addressed  in  the  EIS/EIR. 
The  proposed  agenda  for  the  scoping 
meeting  includes  presentations  on  the 
status  of  and  threats  to  the  species,  a 
summary  of  the  proposed  action 
including  mitigation  measures,  and  a 
discussion  of  tentative  issues,  concerns, 
opportunities,  and  allematives.  There 
will  be  an  opportimity  for  the  pubHc  to 
present  formal  statements,  and  a 
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question  and  answer  session.  Written 
comments  on  scoping  from  all  interested 
parties  will  be  accepted  at  the  address 
listed  below  until  December  12. 1991. 
Those  persons  providing  oral 
presentations  at  the  scoping  meeting  are 
requested  to  provide  a  written  copy  of 
their  statement  to  Service 
^ep^esentat^ves. 

Interested  persons  are  reminded  that 
the  primary  purpose  of  the  scoping 
process  is  to  identify,  rather  than 
debate,  the  significant  issues  related  to 
the  proposed  action.  Additional  public 
meetings,  if  requested,  will  be  held  on 
later  dates  in  order  to  provide 
opportunities  to  comment  on  the  draft 
document. 

Written  comments  concerning  the 
permit  applications,  including  the  HCP's. 
should  be  submitted  on  or  before  30 
days  from  the  date  of  this  notice  to  the 
address  Usted  below.  Please  reference 
permit  numbers  PRT-763555  (San  Diego 
River  HCP)  and  PRT-76556  (Sweetwater 
River  HCP). 

ADDRESSES:  Information,  conunents,  or 
questions  concerning  this  notice  should 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Southern 
California  Field  Station,  24000  Avila 
Road,  Laguna  Nigucl,  California  92656. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Opdycke.  Field  Supervisor,  at  the 
address  listed  above  (714/643-4270  or 
FTS  796-4270). 

SUPPLEMENTARY  INFORMATION: 
SANDAG  proposes  to  incidentally  take 
least  Bell's  vireos  on  the  San  Diego  and 
Sweetwater  Rivers  in  association  with 
various  proposed  public  and  private 
projects.  The  area  covered  by  both 
proposed  permits  encompasses 
proposed  critical  habitat  for  the  vireo. 
Issuance  of  the  permits,  as  currently 
proposed,  would  allow  the  take  of  101 
acres  of  vireo  habitat  on  the  San  Diego 
River  and  84  acres  of  vireo  habitat  on 
the  Sweetwater  River. 

Under  the  proposed  HCP  for  the  San 
Diego  River,  this  loss  would  not  only  be 
offset,  but  a  net  gain  of  155  acres  of 
vireo  habitat  would  occur  through 
mitigation  actions.  Approximately  474 
acres  of  riparian  woodland  would  be 
conserved  and  managed  for  the  benefit 
of  the  vireo.  317  acres  of  other  riparian 
habitat  would  be  protected,  and  128 
acres  of  land  would  be  reclaimed  for 
riparian  habitat.  A  total  of  937  acres  of 
potentially  reclaimable  land  would  be 
subject  to  a  project  review  process 
established  under  the  HCP. 

Under  the  proposed  HCP  for  the 
Sweetwater  River,  the  loss  of  vireo 
habitat  would  not  only  be  o^set  but  a 
net  gain  of  26  to  140  acres  would  occur 
through  mitigation  actions.  Under  this 


plan,  approximately  821  acres  of 
riparian  woodland  would  be  conserved 
and  managed  for  the  benefit  of  the  vireo 
and  33  acres  of  other  riparian  habitat 
would  be  protected.  A  total  of  1.398 
acres  of  potentially  reclaimable  land 
would  be  subject  to  a  project  review 
process  established  under  the  HCP. 

The  proposed  take  of  the  coastal 
California  gnatcatcher  involves  the  loss 
of  428  acres  of  coastal  sage  scrub 
vegetation  and  selective  clearing  or 
thinning  of  59  additional  acres  in 
association  with  future  development  of 
the  Rancho  San  Diego  project.  A  total  of 
939  acres  of  coastal  sage  scrub  would  be 
preserved  under  the  proposed 
Sweetwater  HCP,  including  75  acres 
retained  as  mitigation  for  a  subdivision 
built  in  1988  to  1989. 

The  proposed  HCP's  provide  for  the 
institutional  arrangement,  funding 
mechanisms,  and  legal  agreements  to 
implement  each  conservation  program. 
After  incorporating  the  HCP's  into  their 
land  use  plans  and  policies,  local 
agencies  would  approve  the  issuance  of 
land  development  permits,  subsequent 
to  California  Environmental  Quality 
Act-mandated  review  of  potential 
impacts  to  other  environmental 
resources,  for  otherwise  lawful  public 
and  private  projects  in  specified 
portions  of  the  San  Diego  River  and 
Sweetwater  River  watersheds  during  the 
30-year  period  in  which  the  proposed 
Federal  permit  is  in  effect.  Compliance 
with  section  404  of  the  Federal  Clean 
Water  Act  and  section  7  of  the 
Endangered  Species  Act  may  also  be 
required  for  individual  projects  to 
lawfully  proceed. 

Funding  for  the  HCP's  will  be  secured 
through  a  combination  of  assessments, 
fees,  contributions,  mitigation  fees,  and 
public  grants.  A  trust  fund  will  be 
established  to  meet  minimum  annual 
operating  requirements  and  long-term 
management  of  conserved  habitat. 
Individual  projects  will  be  assessed  fees 
based  upon  the  anticipated  impacts  of 
each  project. 

Potential  alternatives  that  would  meet 
the  underlying  need  include  the  issuance 
of  incidental  take  permits  for  the  San 
Diego  and  Sweetwater  Rivers,  for  either 
river  only,  for  both  species,  or  for  only 
one  species.  A  "No  Action"  alternative 
(denial  of  the  permit  request)  will  also 
be  discussed. 

A  tentative  list  of  subjects  to  be 
addressed  in  the  joint  document  has 
been  developed.  The  EIS/EIR  will 
include  a  discussion  of  the  potential 
effect,  by  alternative,  of  the  proposed 
action  in  relation  to  the  following  topics: 
least  Bell's  vireo;  coastal  California 
gnatcatcher;  other  biological  resources: 
hydrology:  residential  development: 


agricultural  activities:  commercial/ 
industrial  development:  sand  and  gravel 
extraction:  recreational  facilities; 
transportation  projects:  and 
socioeconomic. 

Dated:  November  8, 1991. 
Margaret  "neger. 

Acting  Chief.  Branch  of  Permits,  U.S.  Office  of 

Management  Authority. 

(FR  Doc.  91-27462  Filed  11-14-^;  8:45  am] 

BIUJNC  COOE  4310-S5-M 


Bureau  of  Land  Management 

IAK-967-4230-15;  AA-6984-C1 

Alaska  Native  Claims  Selection; 
Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(b)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971. 43  U.S.C.  1601, 1613(b).  will  be 
issued  to  Klawock-Heenya  Corporation 
for  approximately  40  acres.  The  lands 
involved  are  in  the  vicinity  of  Klawock, 
Alaska. 

Copper  River  Meridian.  Alaska 
T.  72  S.,  R.  81  E. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  JUNEAU 
EMPIRE.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
#13,  Anchorage,  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  ejected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  December  16, 1991,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  Hassett 

Chief  Branch  of  KCS  Adjudication. 
(FR  Doc.  91-27470  Filed  11-14-91;  8:45  am] 

BILUMQ  CODE  4310-JA-M 
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[WY-930-01-41 11-08] 

Bis  Piney-LaBarge  Coordinated 
Activity  Plan;  Availability 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  the 
environmental  assessment  decision 
record  and  approved  coordinated 
activity  plan  for  Big  Piney-LaBarge. 

summary:  The  Wyoming  State  Director 
of  the  Bureau  of  Land  Management 
(BLM)  his  issued  the  decision  record  and 
the  approved  Big  Piney-LaBarge 
Coordinated  Activity  Plan  (CAP).  The 
decision  record  and  CAP  describe  the 
BLM  decisions  for  managing  the  Big 
Piney-LaBarge  CAP  area.  The  decision 
is  based  on  the  environmental  |      | 

assessment  (EA)  for  the  Big  Pijiey- 
LaBarge  CAP,  distributed  Dedpmber  11, 
1990,  and  on  comments  received  from 
Federal,  State,  and  County  governments, 
industry,  special  interest  groups,  and 
individuals. 

FOR  further  information  CONTACT: 
Interested  parties  may  obtain  further 
information  or  copies  of  the  decision 
record  and  CAP  by  contacting  Bill 
Daniels,  Chief,  Branch  of  Planning  and 
Environmental  Coordination,  Bureau  of 
Land  Management,  Wyoming  State 
Office  (WY-934),  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003,  telephone 
(307)  775-6105,  or  Arlan  Hiner,  Pinedale 
Resource  Area  Manager,  Bureau  of  Land 
Management,  P.O.  Box  768,  Pinedale, 
Wyoming  82941,  telephone  (307)  367- 
4358. 

DATES:  As  provided  by  43  CFR  4.4,  the 
BLM  decision  to  approve  the  Big  Piney- 
LaBarge  CAP  is  subject  to  appeal. 
Parties  wishing  to  do  so  must  file  their 
appeals  in  writing,  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register,  with  the  State  Director. 
Bureau  of  Land  Management,  Wyoming 
State  Office.  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003.  Appeals  shall  state 
clearly  and  concisely  why  it  is  thought 
the  decision  is  in  error. 
SUPPt^MENTARY  INFORMATION:  The  EA 
for  the  Big  Piney-LaBarge  CAP  was 
prepared  by  the  BLM  and  fulfills  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  (as 
amended).  Since  the  approved  CAP  is  in 
conformance  with  and  within  the  scope 
of  the  planning  and  management 
decisions  of  the  Pinedale  Resource 
Management  Plan  (RMP),  December  12, 
1988,  an  amendment  to  the  RMP  is  not 
needed. 

The  Big  Piney-LaBarge  CAP  places 
emphasis  on  providing  for  two  major 
concerns  in  the  Big  Piney-LaBarge  area; 
(1)  the  ability  to  efficiently  develop  the 


oil  and  gas  resources,  and  (2)  the 
stabilization  and  increase  of  vegetative 
quality  and  quantity  for  livestock 
grazing,  wildlife,  watershed  and 
recreational  uses,  and  for  improved 
visual  quality  and  reduced  afTects  of 
surface  disturbance.  The  CAP  provides 
for  vegetative  treatments,  improving 
reclamation  efforts  on  disturbed  areas, 
and  protecting  wildlife  during  critical 
life  cycle  periods. 

An  important  part  of  the  decision  for 
managing  the  CAP  area  will  be  the  use 
of  a  working  group,  called  the  Big  Piney- 
LaBarge  Working  Group  (BPLWG), 
which  will  review  and  encourage  the 
continual  planning  for  coordinated 
resource  management  in  the  area.  The 
working  group  will  not  usurp  or 
encroach  upon  the  authorities  or  rights 
of  any  Federal  or  State  agency,  industry 
or  any  other  governmental  or  private 
interests.  Further  details  on  the  make- 
up, objectives  and  functions  of  this 
working  group  are  presented  in  the  EA 
decision  record  and  in  the  Big  Piney- 
LaBarge  CAP. 

Datedi  November  7, 1991. 
David  |.  Walter. 
Acting  State  Director 
[PR  Doc.  91-27485  Filed  11-14-91:  8:45  am] 

BtLUNO  CODE  4310-22-M 


[NV-030-92-483&-10-24-1  A] 

Carson  City  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting  of  the  Carson 
City  District  Advisory  CounciL 

dates:  December  12, 1991. 

ADDRESSES:  1535  Hot  Springs  Road, 
suite  300,  Carson  City,  Nevada. 

SUMMARY:  The  Council  will  meet  at  9:30 
a.m.  The  agenda  will  include  the 
following: 

1.  Minutes  from  the  last  meeting. 

2.  Council  correspondence. 

3.  Current  item  update: 

a.  Truckee  Meadows  Project 

b.  Military — Nevada  Report 

c.  FY  91  Law  Enforcement  Summary 

d.  Wild  Horse  and  Burro  Program 
(Carson  City  gathers) 

e.  Statewide  Wilderness  Package 

4.  At  10:30  a.m.  comments  from  the 

public  will  be  heard. 

5.  Council  Recommendations. 

6.  Future  Activities,  Meeting  Dates, 

Agenda  Items. 
FOR  FURTHER  INFORMATION  CONTACT! 
Joan  Sweetland,  BLM  Public  Affairs 
Officer,  1535  Hot  Springs  Road,  suite 


300,  Carson  City.  Nevada  89706-0e3a 
(Phone:  (702)  885-8000) 

Dated  this  7th  day  of  November  1991. 
lame*  W.  Elliott 

District  Manager  Carson  City  District 
[FR  Doc.  91-27514  Filed  11-14-01;  8:45  am] 

WLUNQ  CODE  4310-HC-M 

(NM-030-4212-11;  NMNM  24624] 

Termination  of  Recreation  and  Public 
Purposes  Classification  and  Order 
Providing  for  Opening  of  Land;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  This  order  terminates  a 
Bureau  of  Land  Management  recreation 
and  public  purposes  classification 
affecting  2.50  acres  of  public  land  near 
Derry,  New  Mexico.  This  land  will  be 
opened  to  the  public  land  laws 
generally,  including  the  mining  laws. 
The  land  has  been  and  remains  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  December  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  C.  Waggoner,  Bureau  of  Land 
Management,  Caballo  Resource  Area, 
1800  Marquess,  Las  Cnices,  New  Mexico 
88005,  505-525-8228. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  the  Recreation  and 
Public  Purposes  Act  of  June  14, 1926.  as 
amended  (43  U.S.C.  869  et  seq.].  it  is 
ordered  as  follows: 

1.  Pursuant  to  the  regulations  in  43 
CFR  2091.7-l(b)(l)  and  the  authority 
delegated  to  me  by  BLM  Manual  Section 
1203  (43  FR  85),  the  classification 
decision  of  July  1, 1975,  which  classified 
2.50  acres  of  public  land  as  suitable  for 
recreation  and  public  purposes  under 
the  Act  of  June  14, 1926,  as  amended  (43 
U.S.C.  869  et  seq.),  under  Serial  Number 
NMNM  24624,  is  hereby  revoked.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  17  S.,  R.  4  W., 

Sec.  30  NWy4NWy4NEV«SEV4  (portion  of 
lot  15). 

The  area  described  contains  2.50  acres  in 
Sierra  County. 

2.  At  9  a.m.  on  December  16. 1991,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrav;als,  other  segregations 
of  record,  and  the  requirements  of 
apphcable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
December  16, 1991,  shall  be  considered 
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as  simuUaneoaaly  fiied  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing 

3.  At  9  a.m.  on  December  16. 1991,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawats, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  incluchng 
attempted  adverse  possession  under  30 
U.S.C  38  (1988).  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  confbct  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rivai  locators  over 
possessory  rights  since  Congress  has 
provided  for  snch  determinations  in 
local  courts. 

Dated:  October  31.  ISTI. 
Larry  L.  Woodard, 

State  Director. 

[FR  Doc  91-27440  Filed  11-14-91;  8:45  amf 

MLUNC  Cai)^43tS-F»lt 

[CA-010-00-4212-13.  CA  29191] 

CsHtomis,  ExchMiQC  of  PuMic  Lsnct 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  exchange  of  pubhc 

land. 

summary:  The  following  described 
public  land  is  being  considered  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C  1716); 

Selected  Ptdiiic  Land 

Calaveras  County,  California 

T.5N..  R.12E..  MDM. 
Sec.  19.  EV<iNEV4.  SEy4.\WV4NEV« 

90  acres 

The  above  described  land  is  hereby 
segregated  from  settlement  location  and 
entry  under  the  public  land  laws  and 
from  the  mining  laws  for  a  period  of  two 
years  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  considered  suitable  for 
management  by  another  Federal  agency. 

The  sabiect  parcels  will  be  used  by 
the  Bureaa  of  Land  Management  in  its 
exchange  program  to  acquire  wetlamk 
in  the  Central  Valley.  Cahfomia 
consistent  with  the  North  American 


Waterfowl  Management  Plan,  the 
Central  Valley  Habitat  Joint  Venture 
and  BLM's  Wildlife  2000  Program.  Such 
a  transfer  through  conservation  groups 
like  The  Nature  Conservancy,  Ducks 
Unlimited,  and  Trust  for  Public  Lands, 
would  serve  the  public  interest  by 
protecting  or  creating  additional 
wetlands,  riparian  areas,  and  other 
sensitive  habitat 

ADDRESSES:  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Registar,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager,  Folsom  Resource  Area, 
63  Natoma  Street,  Folsom,  CA  95630. 
FOR  ADOmONAL  INroRWATION  CONTACT: 
Dean  Decker,  (918)  985-4474,  or  at  the 
address  listed  above. 
SUPPLEMENTARY  INFOIiMATlON:  The 
Federal  lands  will  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals 
constructed  under  the  Authority  of  the 
Act  of  August  20, 1890  (43  U.S.C.  945). 

Authorized  rights-of-way  and  any 
other  authorized  land  uses  will  be 
identified  as  prior  existing  rights. 

All  necessary  clearances  including 
clearances  for  archaeology,  rare  plants 
and  animals,  will  be  completed  prior  to 
any  conveyance  of  title  by  the  U.S. 

Dated:  Novexuber  7, 199V 
D.K.  Stvickard. 

Area  Manager 

|FR  Doc  91-27488  Filed  11-14-61;  8:45  am) 

BILLING  COOC  4310-40-M 

(CO-930-2200-13;  Colorado  45800] 

Issuance  of  Conveyance  Document 
and  Opening  of  Land;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  opening  order. 

summary:  This  action  serves  to  inform 
the  public  of  the  conveyance  of  951.73 
acres  of  public  land  out  of  Federal 
ownership  in  exchange  for  MO.OO  acres 
of  nonfederal  land  reconveyed  to  the 
United  States.  This  notice  will  open  all 
of  the  640.00  acres  of  reconveyed  lands 
to  surface  entry. 

FOR  FURTHER  INFORMATION  CONTACT 
Andrew  J.  Senti,  Bureau  of  Land 
Management,  Colorado  State  Office, 
2850  Youngfield  Street.  Lakewood 
Colorado  80215-7078;  (303)  239-3713. 
EFFECTIVE  DATE:  November  15, 1991. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  completion  of  an 
exchange  of  land  between  the  United 
States  and  Everett  Randleman.  The 
Bureau  of  Land  Management  transferred 
title  to  the  following  described  land 


under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976  (43  U.S.C  1716).  with  a 
reservation  of  all  mineral  deposits  to  the 
United  States: 

Sixth  Piindpal  Meridian.  Colorado 

T.  5  N..  R.  81  W.. 
Sec.  4.  lots  3,  4,  SViNWy4,  N'-sSW ¥*.  SEy4 

SWV*  and  W%SEV«; 
Sec.  5.  NEV^SEV*  and  SEy4NWV4SE%; 
Sec  7,  lot  6: 

Sec.  9.  loU  2,  S.  &  7,  la  11, 12.  and  14: 
Sec.  17,  lots  1,  2  and  8,  containing  951.73 
acres. 

In  exchange,  the  following  described 
lands  were  reconveyed  to  the  United 
States.  No  minerals  in  these  lands  were 
reconveyed  to  the  United  States. 

Sixth  Principal  Meridian.  Cok>rado 

T.  7  N.,  R.  80  W.. 
Sec  27.  EV^SWV4.  SWV:iSWy4  and  SEy4: 
Sec  2&.  SEV*; 

Sec  34.  NWy4NEy4  and  NWIV*.  containing 
640.00  acres. 

3.  At  10  8.m.  on  December  19. 1991.  the 
land  described  in  T.  7  N..  R.  80  W.  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provision  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
December  19, 1991.  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  lands  and  acquisition  of 
nonfederal  land  by  the  Federal 
Government.  This  exchange  enabled  the 
Bureau  of  Land  Management  to  obtain 
lands  needed  for  enhancement  of 
wildlife  habitat  in  connection  with 
adjoining  public  lands  in  its  Hebron 
Sloughs  Wildlife  Habitat  Area  in 
southern  Jackson  County,  Colorado.  The 
exchange  was  based  on  equal  values  of 
the  properties  exchanged  The  public 
interest  was  well  served  by  the 
completion  of  the  exchange. 

Dated:  November  7, 1991. 
Robert  S.  Schmidt. 

Chief.  Branch  of  Realty  Programs. 

[FR  Doc.  91-27486  Filed  11-14-91;  8:45  am] 

BILiJNG  COOE  4310-JS-M 


[MT-060-0a-4212-14;  MTM-803381 

Realty  Action:  Plan  Amendment  and 
Direct  Sale;  Ptilllips  County,  MT 

agency:  Bureau  of  Land  Management. 
Interior. 
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action:  The  Bureau  of  Land 
Management  (BLM)  is  providing  notice 
of  a  plan  amendment  of  the  UL  Bend 
and  Zortman  Management  Framework 
Plan.  The  purpose  of  the  amendment  is 
to  allow  the  sale  of  10.18  acres  of  public 
land  directly  to  Phillips  County  under 
criteria  3  of  section  203  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1713).  The 
BLM  is  also  providing  notice  of  the 
proposed  sale  of  the  same  public  land  in 
Phillips  County  involving  the  surface 
estate  to  the  County. 

summary:  Phillips  County  will  use  the 
purchased  land  as  a  site  for  a  solid 
waste  container.  The  BLM  advised  state 
and  local  officials  about  the  proposed 
sale.  The  estimated  fair  market  value  is 
$350.  Sale  of  the  public  land  will  occur 
in  January,  1992, 

The  following  described  public  land  is 
suitable  for  sale  under  criteria  3  of 
section  203  of  FLPMA  of  1976  (43  U.S.C. 
1713): 

Principal  Meridian  Montana 

T.  24  N.,  R.  30  E., 

Section  3,  Lot  9. 
Containing  10.18  acres. 

DATES,  COMMENTS  AND  PROTESTS:  The 

effective  date  of  this  plan  amendment 
decision  and  proposed  sale  notice  is  the 
publication  date  of  this  notice  in  the 
Federal  Register. 

Any  person  who  participated  in  the 
UL  Bend  and  Zortman  Management 
Framework  Plan  amendment  process 
having  an  interest  or  adversely  affected 
by  the  approval  or  amendment  of  a 
resource  management  plan  may  protest 
such  approval  or  amendment  as  stated 
in  43  CFR  1610.5-2.  The  protest  shall  be 
in  writing  and  Bled  within  30  days  of  the 
effective  date  of  this  notice.  Send 
protests  to  the:  Director  (760),  Bureau  of 
Land  Management  1849  "C"  Street  NW. 
Washington.  DC  20240. 

The  protest  must  contain: 

1.  The  name,  mailing  address,  telephone 
number  and  interest  of  the  person 
filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of  the 
plan  or  amendment  being  protested. 

4.  A  copy  of  all  documents  addressing 
the  issue  of  issues  submitted  during 
the  planning  process  by  the  protesting 
party  or  an  indication  of  the 
discussion  date  of  the  issue(s)  for  the 
record 

5.  A  concise  statement  explaining  why 
the  State  Director's  decision  may  be 
wrong. 

Comments  on  the  proposed  sale  may 
occur  for  45  days  from  the  date  of  this 


notice.  Send  comments  to:  Bureau  of 
Land  Management  Phillips  Resource 
Area  Offlce,  Box  B,  Malta,  Montana 
59538-0047. 

The  State  Director  will  weigh  adverse 
comments  on  the  proposed  sale  and  may 
vacate  or  change  this  notice  concerning 
the  proposed  sale.  Without  any 
objections  this  notice  will  become  the 
final  determination  of  the  Department  of 
the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  the  plan 
amendment,  proposed  sale  and 
environmental  assessment  are  available 
from  the  Phillips  Resource  Area 
Manager  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  land  described  above  from 
appropriation  under  the  pubUc  land 
laws,  including  the  mining  laws  but  not 
from  sale  under  section  203  of  the 
FLPMA  of  1976.  The  segregation  will 
end  upon  issuance  of  the  conveyance 
document  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first. 

The  conveyance  of  public  land  is 
subject  to: 

1.  A  reservation  of  a  right-of-way  for 
ditches  and  canals  under  43  U.S.C. 
945. 

2.  A  reservation  of  all  federal  minerals. 

3.  The  following  rights-of-way  of  record, 
Big  Flat  Electric  Cooperative 
Incorporated  (MTM-57527)  and 
Triangle  Telephone  Cooperative 
Incorporated  (MTM-42864). 

GarySlagel, 

Acting  District  Manager. 

[FR  Doc.  91-27489  Filed  11-14-91:  8:45  am] 

8IUJN0  CODE  431<M)N-M 

[NV-930-02-4212-14;  N-540391 

Realty  Action;  Direct  Sale  of  Federal 
Land  In  Nye  County,  NV 

summary:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  by  direct  sale  to  the 
Nevada  Department  of  Transportation 
under  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1713  and  1719}  at 
the  appraised  fair  market  value: 

Mount  Diablo  Meridian 

T.  6  N.,  R.  51  E., 

sects,  swy4Nwy4Swy4. 

A  parcel  of  land  containing  a  total  of  10.00 
acres. 

The  proposed  sale  is  a  sale  of  a 
depleted  portion  of  a  gravel  pit.  The  sale 
is  consistent  with  the  Bureau's  planning 
system  and  in  conformance  with  the 


Tonopah  Management  Framework  Plan, 
approved  July  16, 1981.  The  land  is  not 
needed  for  any  resource  program  and  is 
not  suitable  for  management  by  the 
Bureau  or  any  other  Federal  department 
or  agency.  The  land  will  not  be  offered 
for  sale  for  at  least  60  days  affer  the 
publication  of  this  Notice  in  the  Federal 
Register. 

Patent  when  issued,  will  contain  the 
following  reservations  to  the  United 
States: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  in  accordance  with 
the  Act  of  August  30, 1890  (26  Stat.  391; 
43  U.S.C.  945). 

Oil  and  gas  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  All  other  available  mineral 
interests  will  be  conveyed        |      | 
simultaneously  in  the  patent. 

Patent  will  be  subject  to  all  valid  prior 
existing  rights.  The  purchaser  agrees 
that  he  takes  the  ten-acre  parcel  subject 
to  the  existing  grazing  use  of  Russell 
Ranches,  holder  of  grazing  authorization 
Number  6110.  The  privilege  of  Russell 
Ranches  to  graze  domestic  livestock  on 
the  ten-acre  parcel  according  to  the 
conditions  and  terms  of  authorization 
Number  6110  shall  cease  on  February  28, 
1993.  The  purchaser  is  entitled  to  receive 
annual  grazing  fees  from  Russell 
Ranches  for  the  ten-acre  parcel  in  an 
amount  not  to  exceed  that  which  would 
be  authorized  under  the  Federal  grazing 
fee  published  aimually  in  the  Federal 
Register. 

That  portion  of  the  Nevada 
Department  of  Transportation's  material 
site  right-of-way  CC-O20746  which 
affects  the  subject  land  will  have  to  be 
relinquished  prior  to  sale. 
GENERAL  INFORMATION:  Publication  of 
this  notice  in  the  Federal  Register 
segregates  the  public  lands  from  all 
forms  of  appropriation  under  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  to  these  lands,  upon 
publication  in  the  Federal  Register  of  a 
notice  of  termination,  or  270  days  from 
the  date  of  publication  of  this  notice, 
whichever  comes  first 

The  appraised  fair  market  value  of  the 
10.00  acre  tract  will  be  made  available 
at  a  later  date.  Persons  who  wish  to  be 
notified  when  the  appraisal  is  complete 
should  contact  the  Battle  Mountain 
District  Office.  j 

For  a  period  of  45  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  Bureau  of 
Land  Management.  P.O.  Box  1420,  Battle 
Mountain,  NV  89820.  Objections  will  be 
reviewed  by  the  State  D^ector  who  may 
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susUin.  vacate,  or  modify  this  realty  action. 
In  the  absence  of  any  objections,  this  realty 
action  wtH  become  the  final  determination  of 
Ike  Department  of  the  bnterior. 

Dated:  October  3a  1991. 
]aines  O.  Cuirivan. 

District  Maaager,  Battle  Mountain  District 
(FR  Doc  91-27448  Filed  11-14-fll;  8:45  am) 

MLUNG  COOC  4310-HC-M 


(NM-O1O-4111-O8/G2-Ot001 

AJbuqucf^ue  OisMct,  fWlr,  Notictt  of 
AvaitttoHHy 

AOCMCY:  Bureau  of  Land  Mana^ment. 

Interior. 

AfCnoiC  Notice  of  availabibty  of  the 

Albuquenpie  District  Proposed  Resource 

Management  Plan  Amendoient  and 

Final  Environmental  Impact  Statement 

Oil  and  Gas  Leasing  and  DeveloTHnent. 

SUMMARY:  In  accordance  with  section 
102  of  the  National  Environmental 
Policy  Act  of  1969,  a  Proposed 
Resources  Management  Plan 
Amendmeat  and  Final  Environmental 
Impact  Statement  (PRMPA/FEIS)  has 
been  prepared  for  the  Albuquerque 
District  This  PRMPA/FEIS  updates 
management  constraints  on  and 
analyzes  the  environmental  impacts  of 
oil  and  gas  leasing  and  development.  It 
amends  the  previous  R\1PS  prepared  for 
the  Farmington.  Rio  Puerco.  and  Taos 
Resources  Areas.  The  total  area 
administered  by  BLM  Albuquerque 
District  is  3.046.000  surface  acres  and 
5.607,500  acres  of  oil  and  gas  mineral 
(subsurface)  estate.  The  District  covers 
the  following  Northern  New  Mexico 
Counties:  Bernalillo.  Gbola.  Colfax, 
Harding,  Los  Alamos.  McKinley,  Mora, 
Rio  Arriba,  Sandoval,  San  Juan,  San 
Miguel,  Santa  Fe,  Taos.  Torrance.  Union, 
and  Valencia.  The  amendment  is  needed 
to  comply  with  the  requirement  for 
identifying  where  needed.  "*  *  *  fluid 
mineral  determinations  *  *  *  in  every 
RMP  regardless  of  whether  or  not  fluid 
minerals  is  associated  with  a  planning 
issue  or  management  concern."  The 
current  management  constraints  or 
restrictions  to  oil  and  gas  leasing  and 
development  in  Special  Management 
Areas  (SMAs)  are  updated  and  modified 
(if  necessary)  in  this  document. 
Additionally,  areas  are  identified  where 
(1)  stipulations  may  be  applied  to  new 
oil  and  gas  leases,  or  (2}  conditions  of 
approval  (COAs)  may  be  attached  to 
applications  for  permits  to  drill  (APDs) 
on  existing  leases. 

The  primary  parpose  of  the  EIS  is  to 
analyze  and  donmtent  the  impacts  and 
cumulative  impacts  of  reasonably 
foreseeable  future  actions  resulting  from 


federally  authorized  fluid  minerals 
activities. 

Copies  will  bs  available  for  reference 
at  the  following  libraries  and  a  copy  caa 
be  obtained  at  the  BLM  offices  Usted 
below. 

College  of  Santa  Fe  Library  Center. 
Farmington  Public  Library.  Gallup  Public 
Library.  Bureau  of  Land  Management, 
Farmington  Resources  Area  O^ice,  1235 
La  Plata  Highway.  Farmington.  New 
Mexico.  Bureau  of  Land  Management, 
Rio  Puerco  Resource  Area  Office.  435 
Montano  NE,  Albuquerque.  New 
Mexico,  Bureau  of  Land  Management, 
Taos  Resource  Area  Office,  224  Cruz 
Aha  Road,  Taos,  New  Mexico,  Bureau 
of  Land  Management.  New  Mexico  State 
Office,  1474  Rodeo  Road,  Santa  Fe.  New 
Mexico. 

DATES:  The  Plan  is  subject  to  protest 
using  the  procedures  stated  in  CFR 
§  1610.5-2.  The  30-day  protest  period 
begins  when  the  EPA  notice  of 
availability  is  published  in  the  Federal 
Register,  ftutests  should  be  mailed  to: 
Director,  Bureau  of  Land  Management, 
1849  C  Street  NW..  Washington.  DC. 
Comments  on  the  document  can  be 
submitted  to  the  District  Manager  during 
this  30-day  period.  All  comments 
received  will  be  considered  prior  to 
issuing  a  Record  of  Decision. 
ADDRESSES:  Written  comments  other 
than  fsxitests  should  be  addressed  to: 
Robert  T.  Dale.  District  Manager,  Bureau 
of  Land  Management  435  Montano  NE, 
Albuquerqae.  NM  87107. 
FOR  FVRTNEII  MfORMATION  CONTACT: 
Kent  Hamilton.  Team  Leader. 
Albuquerque  District  Office.  435 
Montano  NE.  Albuquerque.  NM  87017; 
plione  (505)  761-a746. 
SUPPLEMENTARY  INFORMATION:  The 
PRMPA/FEIS  analyzes  three 
alternatives  to  consider  the  following 
issues  and  established  the  fluid  minerals 
determinations  required  in  every  RMP 
prepared  by  BLM. 

1.  Determine  if  additional  federal 
mineral  estate  should  be  considered  for 
oil  and  gas  leasing. 

2.  Ba^d  on  reasonable  foreseeable 
development  (RED)  scenarios,  determine 
the  effects  of  developing  oil  and  gas 
leases  in  designated  SMAs  and  other 
areas  of  concern. 

3.  Determine  the  impact  of 
management  constraints  (lease 
stipulations,  conditions  of  approval,  and 
no  leasing)  on  oil  and  gas  development 

4.  Identify  the  cimiulative  impacts  of 
oil  and  gas  development 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  notice  of 
latent  was  filed  in  the  Federal  Register. 
September  30. 1989.  Since  that  time 
scoping  Bieetings  have  been  held,  letters 


have  been  sent  to  encourage  public 
input  a  draft  has  been  published  and 
distributed  for  review  and  comment,  and 
public  hearings  have  been  held.  All 
comments  presented  throughout  the 
process  have  been  considered. 

Dated:  November  7, 1991. 
Robert  T.  Dale, 

District  Manager. 

[FR  Doc.  91-27487  Filed  11-14-01:  8:45  am] 
■nxmc  CODE  43io.fBm 


(AK-932-42t4-1Q;  A/060160) 

Conformanco  to  Survey;  Alaska 

AQCNCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  provides  official 
publication  of  the  legal  description, 
based  on  an  as-built  survey  conducted 
by  the  United  States  Army  Corps  of 
Engineers  in  1988,  on  a  portion  of  a 
transmission  line  associated  with  the 
Snettishman  Power  Project. 

EFFECTIVE  DATE:  November  15. 1991. 

FOR  FUTHER  INFORMATION  CONTACT: 

Sandra  C  Thomas.  BLM  Alaska  State 
Office.  222  West  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599. 907-271- 

5477. 

SUPPLEMENTARY  INFORMATKMC 

1.  The  following  described  land 
represents  the  actual  location  of  the 
transmission  line  that  was  previously 
described  in  Public  Land  Order  No.  5108, 
Parcel  No.  1.  published  in  the  Federal 
Register.  36  FR  1660&  August  21. 1971: 

Copper  Rivar  Meridian 

A  parcel  of  land  being  a  portion  of  U.S. 
Survey  No.  1782,  Juneau  Townsite 
Elimination,  within  T.  42  S..  R.  68  E..  Cooper 
River  Meridian.  )uneau  Recording  District 
First  Judicial  District  State  of  Alaska:  said 
parcel  being  a  portion  of  a  300.00  foot 
powerline  right-of-way  and  being  more 
particularly  described  as  follows: 

AU  locations,  bearing  and  distances  are  in 
Universal  Transverse  Mercator  Grid 
System  (U.TAi).  Zone  1.  State  of  Alaska, 

Thence,  along  the  northwesterly  boundary 
line  of  said  survey.  S.  45°47'34'W.,  146.01 
feet  to  a  point  on  the  northerly  boundary 
line  of  said  Right-of-Way  and  the  Point 
of  Beginning; 

Thence,  continuing  S.  45*4r34"W..  301.93 
feet  to  the  southerly  boundary  line  of 
said  Right-of-Way; 

Thence,  elong  said  boundary.  N.  50*40'34" 
W,  211.00  feet 

Then.  N.  63°34'19"  W..  695.76  feel  to  a  point 
on  the  northerly  boundary  line  of 
Belvedere  MiH  Site.  U.S.M.S.  72-B: 
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Thence,  along  aaid  boundary.  N.  44*27'17" 
W..  78.32  feet  to  a  point  being  N. 
44*2717"  W.,  6.99  feet  from  comer  Na  4 
of  Mexico  MUl  Site.  U.S.M.S.  71-B: 

Thence,  N.  45*32'52"  EU  305.53  feet 

Thence.  S.  44°27'22"  £„  43.77  feet; 

Thence.  S.  63*34'19"  E..  662.29  feet; 

Thence.  S.  50*40'34"  E..  278.85  feet  to  the 
Point  of  Beginning. 

Tho  parcel  at  described  contains 
approximately  6.79  acres. 

2.  The  terms  and  conditions  of  Public 
Land  Order  No.  5108  remain  the  same 
and  the  land  described  above  remains 
withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  (30 
U.S.C.  Ch.  2)  but  no  from  leasing  under 
the  mineral  leasing  laws. 

Dated:  November  8, 1991. 
Sue  A  Woif. 

Chief,  Branch  of  Land  Resources. 
|FR.  Doc.  91-27490  Filed  11-14-01;  8:45  am] 
eiLUNO  cooe  uio-ja-m 


[AK-932-4214-10:  A-0601601 

Amendment  to  Witttdrawal 
Application;  Alaska 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice 

summary:  The  United  States  Army 
Corps  of  Engineers  has  filed  an 
amendment  to  their  proposed 
withdrawal  application  of 
approximately  56.98  acres  of  public 
land.  The  proposed  withdrawal  was  for 
the  purpose  of  constructing,  operating, 
and  maintaining  a  power  transmission 
line,  associated  with  the  Snettisham 
Power  Project.  The  amended  legal 
description  is  based  on  a  1988  as-built 
survey  conducted  by  the  Corps  of 
Engineers  on  a  portion  of  the 
transmission  line. 

EFFECTIVE  DATE:  November  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C  Thomas.  BLM  Alaska  State 
Office,  222  West  7th  Avenue,  No.  13. 
Anchorage,  Alaska  99513-7599, 907-271- 

5477. 

SUPPtEMENTARY  IHFORMATKM: 

1.  A  Notice  of  Proposed  Withdrawal 
and  Reservation  of  Lands  for  a 
transmission  line  was  published  in  the 
Federal  Register.  42  FR  23210,  May  8, 
1977.  The  following  described  land 
represents  the  actual  location  of  the 
transmission  line  based  on  an  as-built 
survey: 


Copper  River  Meridian 

A  strip  of  land  located  within  U.S.  Survey  No. 
1762,  luneau  Townsite  Elimination,  T.  42 
S..  R.  68  E.,  Copper  River  Meridian, 
luneau  Recording  District  First  judicial 
District.  State  of  Alaska:  said  strip  being 
300.00  feet  wide,  lying  isaoo  feet  each 
side  of  the  following  described 
centerline; 

All  locations,  bearings  and  distances  are  in 
Universal  Transverse  Mercator  Grid 
System  (U.T.M.),  Zone  1,  State  of  Alaska; 

Commencing  at  comer  No,  3  of  U.S.  Survey 
No.  3269.  said  comer  having  U.T.M.  Grid 
coordinates  of  N.  21,186.881.71  and  E. 
1,772.092.04; 
Thence  S.  40'47'33"  E^  along  that  boundary 
line  lying  between  comer  No.  3  and 
comer  No.  4  of  said  survey,  for  a 
distance  of  1,719.20  feet  to  a  point  of 
intersection  with  the  centerline  of  an 
existing  300.00  foot  wide  transmission 
line  Rif^t-of-Way,  said  point  being  N. 
40'47'33"  W.,  163.04  feet  from  comer  No. 
4  of  said  survey; 
Thence  along  said  centerline  S.  50'40'34" 
E..  2,534.54  feet  to  tower  T-56A  the  Point 
of  Beginning; 
Thence  continuing  S.  43*30"2r'  E..  5,171.60 

feet  to  tower  T-54D; 
Thence  S.  43*26'21'  E,  3,345.87  feet  to  the 
easterly  boundary  line  of  U.S.  Survey  No. 
1762  and  the  terminus  of  (his  description. 

The  North  and  South  line*  of  said  strip  are  to 
be  prolonged  and  shortened  so  as  to 
terminate  on  the  easterly  boundary  of 
U.S.  Survey  Na  1762; 
Excluding  the  following  described  parcels: 

Parcel  1:  A  parcel  of  land  being  a  portion  of 
U.S.  Survey  No.  4675,  lying  within 
protracted  section  la  T.  42  S.,  R.  68  E., 
Copper  River  Meridian,  Juneau 
Recording  District  First  judicial  District 
State  of  Alaska;  said  parcel  being  more 
particularly  described  as  follows: 

All  locations,  bearings  and  distances  are  in 
Universal  Transverse  Mercator  Grid 
System  (U.T.M.),  Zone  1.  State  of  Alaska; 

Beginning  at  comer  No.  1  of  U3.  Survey  No. 
4675.  said  comer  having  U.T.M.  Grid 
Coordinates  of  N.  21,177,763.04  and  E. 
1,731,006.19; 
Thence  N.  47°03'47"  W.,  along  that 
boundary  line  lying  between  comer  No.  1 
and  comer  No.  20  of  said  survey,  a 
distance  of  1.413.97  feet  to  a  point  on  the 
southerly  Right-of-Way  line  as  described 
above; 
Thence  S.  43'26'21"  E^  along  said  Right-of- 
Way  line,  a  distance  of  1,328.21  feet  to  ■ 
point  on  the  boundary  line  common  to 
U.S.  Survey  No.  4675  and  U.S.  Sur\-ey  No. 
249; 
Thence  N.  88*25*12"  E.,  along  said  common 
boundary  line,  121.93  feet  to  the  Point  of 
Beginning. 
The  parcel  as  described  contains 

approximately  1.36  acres. 

Parcel  2:  A  parcel  of  land  being  a  portion  of 
U.S.  Survey  No.  249  lying  within 
protracted  section  10,  T.  42  S.,  R.  68  E.. 
Copper  River  Meridian.  Juneau 
Recording  District  First  judicial  District 
State  of  Alaska;  said  parcel  being  more 
particularly  described  as  follows: 


All  locations,  bearings  and  distances  are  in 
Universal  Transverse  Mercator  Grid 
System  (U.T>4.).  Zone  1.  State  of  Alaska: 
Beginning  at  comer  No.  2  of  said  U.S.  Survey 
No.  249.  which  is  also  comer  No.  1  of 
U.S.  Survey  No.  4675.  said  comer  having 
U.T.M.  Grid  Coordinates  of  N. 
21,177.763XH  and  E.  1,781X»6.19: 
Thence  S.  80*2512"  W..  along  common 
boundary  line  of  U.S.  Survey  No.  4675 
and  U.S.  Survey  No.  249.  a  distance  of 
121.93  feet; 
Thence  S.  43'28'21"  E.,  a  distance  of  179.28 
feet  to  a  point  on  the  boundary  line 
between  comer  No.  1  and  comer  No.  2  of 
U.S.  Survey  No.  249; 
Thence  N.  00*3514"  W.,  ak)ng  said 
boundary  line,  a  distance  of  131.41  feet  to 
the  Point  of  Beginning. 
The  parcel  as  described  contains 
approximately  .19  acre. 

The  strip  of  land  described  above,  less  the 
2  excluded  parcels,  contains  approximately 
57.11  acres. 

2.  This  Notice  will  not  otherwise  affect  the 
terms  of  the  original  Notice  of  Proposed 
Withdrawal  and  Reservation  of  Lands  and 
does  not  extend  the  segregation,  which 
expired  on  October  21. 1991. 
Dated:  November  8, 1991. 
Sue  A  Wolf,  I 

Chief  Branch  of  Land  Resources. 
[FR  Doc  91-27491  Filed  11-14-01;  8:45  am] 
MUINOCOOC  4)10-JA^ 


National  Park  Service 

Natlonai  Register  of  Historic  Places, 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  2, 1991.  Pursuant  to  {  60.13  of 
36  CFR  part  80  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  2, 1991. 
Carol  D.  ShuU. 
Chief  of  Registration,  National  Register. 

IOWA 

Mahaska  County 

Forest  Cemetery  Entrance  (Oskaloosa  MPS). 

jet.  of  N.  9th  St  and  |  Ave.  E,  Oskaloosa. 

Bl 001765 
Cribbs,  E.  H..  House  (Oskaloosa  MPS), 

William  Penn  College  Campus,  N.  Market 

Extension,  Oskaloosa.  91001761 
Hoffman,  Phil,  House  (Oskaloosa  MPS)  807 

High  Ave.  E..  Oskaloosa.  91001760 
Lincoln  School  (Oskaloosa  MPS)  911  B  Ave. 

W..  Oskaloosa.  91001706 
Oskaloosa  City  Hall  (Oskaloosa  MPS),  jet.  of 

S.  Market  St.,  and  2nd  Ave.  E,  NE  comer, 

Oskaloosa.  91001764 
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Oskaloosa  Fire  Station  fOskaloosa  MPS). 

109-111  2nd  Ave.  E;  Oskaloosa.  91001763 
Paradise  Block  Historic  District  (Oskaloosa 

MPS).  402.  406.  408.  410.  414.  418  and  SIO- 

714  High  Ave.  E..  Oskaloosa.  91001767 
Sl  fames  Episcopal  Church  (Oskaloosa 

MPS).  let.  of  1st  Ave.  and  S.  3rd  St..  SW 

comer.  Oskaloosa.  91001762 

KANSAS 
Cowley  County 

West  Dormitory — St,  John's  college.  1415  E. 
Sixth  Ave..  Winfield.  91001768 

Marion  County 

Schroeder.  /.  S..  Building.  Ill  N.  Walnut  St.. 
Peabody.  91001770 

MISSISSIPPI 

Harrison  County 

French  Warehouse  Site.  Gulf  Islands 
National  Seashore.  Ocean  Springs  vicinity, 
91001768 

NEBRASKA 

Douglas  County 

^gerss—OFIying  Building  (Warehouses  in 
Omaha  MPS).  801  S.  15th  St..  Omaha. 
91001759 

Normandie  Apartments.  1102  park  Ave.. 
Omaha.  910017S8 

NEW  HAMPSHIRE 

Grafton  County 

Sawyer^— Medlicott  House.  Jet.  of  Bradford 

and  River  Rds..  Piermont.  9i001757 
(FR  Doc.  91-27431  Filed  11-14-91:  8:45  am) 

BILLING  CODE  4310- lO-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Section  5a  Application  No.  60;  Amendment 
No.  81 

Rocky  Mountain  Motor  Taiiff  Bureau, 
Inc.— Agreement 

aoency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision  and 

opportunity  for  comment 

summary:  Rocky  Mountain  Motor  Tariff 
Bureau,  Inc.  (Rocky  Mountain)  has  filed 
a  petition  seeking  approval  of  an 
amendment  to  its  ratemaking  agreement 
approved  under  49  U.S.C.  10706(b).  The 
amendment  would  create  the  U.S./ 
Mexico  Rate  Committee  to  simplify 
procedures  involving  trafHc  moving 
between  points  in  the  United  States,  on 
the  one  hand,  and  points  in  Mexico,  on 
the  other.  The  Commission  has  issued  a 
decision  proposing  to  approve  the 
amendment,  subject  to  public  comment. 
Copies  of  Rocicy  Mountain's  approved 
agreement  and  the  amendment  are 
available  for  public  inspection  and 
copying  at  the  Public  Docket  Room 
(room  1227]  of  the  Commission  in 


Washington,  DC,  and  from  Rocky 
Mountain's  representative:  Don  R. 
Devine,  4045  Pecos  Street,  P.O.  Box  5746, 
Denver,  CO  80217. 

dates:  Comments  from  interested 
persons  are  due  December  16, 1991. 
Replies  are  due  15  days  thereafter.  If  no 
timely  adverse  comments  are  received, 
the  sought  relief  will  automatically 
l>ecome  effective  at  the  close  of  the 
comment  period.  If  opposition  comments 
are  filed,  ^e  comments  and  any  reply 
will  be  considered,  and  the  Commission 
will  issue  a  final  decision. 

ADDRESSES:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
Section  5a  Application  No.  60  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  A 
copy  of  any  comments  filed  with  the 
Commission  must  also  be  served  on 
applicant's  representative. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  B.  Felder.  (202)  275-7691  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION:  Rocky 
Mountain's  proposed  amendment  to 
create  a  rate  bureau  committee 
responsible  for  procedures  governing 
international  traffic  between  the  United 
States  and  Mexico  is  similar  in  impact 
to  other  rate  bureau  amendments 
approved  by  the  Commission  involving 
international  traffic  between  the  United 
States  and  Canada.  Section  5a 
Application  No.  45,  Niagara  Frontier 
Tariff  Bureau,  Inc. — Agreement  (not 
printed],  served  July  26. 1988,  embracing 
Section  5a  Application  No.  60,  Rocky 
Mountain  Carriers — Agreement.  The 
Commission  has  tentatively  found  the 
proposal  here  to  be  in  the  public  interest 
for  the  same  reasons  involved  in 
approval  of  the  amendments  involving 
Canadian  traffic. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202]  275-1721.) 

Audiority:  49  U.S.C.  10321  and  10706  and  5 
U.S.C  553. 

Decided:  November  7, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  |r.. 
Secretary. 
(FR  Doc.  91-27482  Filed  11-14-91: 8:45  am] 

aiLUNQ  CODE  7035-01-11 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting,  Advisory  Policy  Board. 
National  Crln>e  Information  Center 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  December  4-5, 1991, 
firom  9  a.m.  until  5  p.m.  at  the  Casa 
Marina  Marriott  Resort,  1500  Reynolds 
Street,  Key  West,  Florida  33040. 

The  topics  to  be  discussed  will 
include  the  progress  of  NCIC  2000  Phase 
II,  the  progress  of  the  FBI  Identification 
Division  automation  project,  and  other 
operational  matters. 

During  the  morning  session  on 
December  5, 1991,  the  discussion  of  the 
FBI  Identificatibn  Division  automation 
project  will  include  the  presentation  of 
procurement  sensitive  information. 
Releasing  this  data  in  a  public  forum 
would  provide  an  unfair  advantage  to  a 
vendor  having  access  to  the  material 
and  then  participating  in  a  competitive 
procurement  process  to  provide  services 
to  the  FBI  Identification  Division.  Due  to 
the  content  of  the  discussions,  that 
portion  of  the  meeting  will  be  closed  to 
the  public  pursuant  to  5  U.S.C.  552b, 
subsections  (c)(4)  and  (c)(9](B]. 

The  remaining  portion  of  the  meeting 
will  be  open  to  the  public  witl. 
approximately  20  seats  available  for 
seating  on  a  first-come,  first-seated 
basis.  Any  member  of  the  public  may 
nie  a  written  statement  with  the 
Advisory  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Advisory  Committee  Management 
Officer,  Mr.  William  A.  Bayse,  FBI,  at 
least  24  hours  prior  to  the  start  of  the 
session.  The  notification  may  be  by 
mail,  telegram,  cable,  or  hand-delivered 
note.  It  should  contain  the  name,        | 
corporate  designation,  consumer 
affiliation,  or  Government  designation, 
along  with  a  capsulized  version  of  the 
statement  and  an  outline  of  the  material 
to  be  offered.  A  person  will  be  allowed 
not  more  than  15  minutes  to  present  a 
topic,  except  with  the  special  approval 
of  the  Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 
Management  Liaison  Officer,  NCIC, 
Federal  Bureau  of  Investigation, 
Washington,  DC  20535,  telephone 
number  202-324-2606. 

Dated:  November  S.  1991. 
William  S.  Sessions, 
Director. 
[FR  Doc.  91-27455  Filed  11-14-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary  j 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Management  and  Bwtaet 
(0MB)  I 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35],  considers  comments 
on  the  reportjng/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting  ] 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/ reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB]  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental     | 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

I'he  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable.' 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed.        | 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
•    Comments  and  Questions;  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 


PWBA/VETS).  Office  of  Managment 
and  Budget,  Room  3001,  Washington,  DC 
20503  (202  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration 

Internal  Fraud  Activities. 

1205-0187. 

ETAOOOa 

Annually. 

State  or  local  governments. 

53  respondents;  424  total  hours;  8  hrs. 
per  response. 

1  form. 

ETA  form  9000  is  used  by  SESA,  ETA, 
and  OIG  for  identifying  continuing 
activity  involving  internal  fraud,  and 
assessing  fraud  prevention 
effectiveness,  resulting  analysis  will 
be  communicated  to  SESAS  to 
enhance  management  reports  in 
controlling  false  representation  and 
fraud.  Negative  trends  could  result  in 
ETA  requesting  OIG  audits(8). 

Employment  Standards  Administration 

Authorization  for  Release  of  Medical 
Information. 

1215-0057. 

CM-938, 

On  occasion. 

Individuals  or  households. 

3,000  respondents;  250  total  hours;  5  min. 
per  response. 

1  form. 

This  form  is  necessary  to  obtain  miner 
medical  information;  incurred  outside 
of  Department  jurisdiction.  The 
Privacy  Act  prevents  hospitals, 
clinics,  and  physicians  from  releasing 
this  information  without  prior  consent 

Application  for  a  Farm  Labor  Contractor 
Employee  Certificate  of  Registration. 

1215-0037. 

WH-512-MIS. 

Annually. 

Individuals  or  households;  Farms; 
Businesses  or  other  for-proBt  Small 
Business  or  organizations. 

2.200  respondents;  1,100  total  hours;  1/2 
hour  per  response. 

1  form. 

The  Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  provides  that 
no  individual  may  perform  farm  labor 
contracting  activities  without  a 
certificate  of  registration.  Form  WH- 
512-MIS  is  an  application  form  which 
provides  the  Department  of  Labor 


with  the  information  necessary  to 
issue  a  certificate  specifying  the  fatm 
labor  contracting  activities 
authorized.  | 

Signed  at  Washington  DC  this  7tii  d«jr  bf 
November,  I9ei. 

Kauuslh  A.  MiHs, 

Departmental  Clearance  Officer. 

(FR  Doc.  91-27506  Filed  11-14-91;  8:45  am) 

BttJJNa  COOC  4$tO-30-M 
BtLLMQ  COOC  4S10-27-M 


Employment  and  Training 

*  -* — »— .  ■ .  ■ ..  ■ 
AQmtinsii  aiivn 

Investigations  Regarding 
Certtficattons  of  EHgibWty  To  Apply  for 
Woriter  Adiustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act "]  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether  the 
workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  November  25, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  25, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW„ 
Washington,  DC  202ia 

Marvin  M.  Fooka, 

Director.  Office  of  Trade  Adjustment 

Assistance. 
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Appendix 


Petitioner  (uruon/nvorkers/ftrTT)) 


Location 


Date 
received 


Date  of 
petition 


Petition 
No. 


Articles  produced 


Akerman.  Inc.  lAMAW 

Anadnll/SctitumOerge  (wortters) 

Atlas  Cytinder/Partter  Hannifin  (woriiers).. 
B.J.'s  Ceramics  (workers). 
Bigard  Dnilers.  Inc.  (workers). 

Cartx>naire.  Inc.  (workers) 

Coleman /Western  Cutlery.  Itk.  (workers).. 
Deuoit  Steel  Products  Co .  Inc.  (workers) . 

Elentxjrg  Exploration.  Inc.  (Company) 

Elgin-Etectrontcs  (workers) 

Emerson  RadK>  Corp  (CJA) 

Emmes  Investors  LIda.  (workers).. 
Encore  Shoe  Corp.  (workers).. 


Fngidaire  Co  -Attiens  Range  Products  (lUE).... 

G  E  Astro  Space  Division  (workers) 

Groshire  Ctothing.  Inc  ACTTWU 

Grossman  Clotti.ng.  Inc  ACTWU 

H  H  Cutler  Co  .  Dislnbution  Oept  (Comparty).. 

Harkins  A  Company  (workers) 

Harry  Irwin  ACTWU    

Leaf.  Inc  (Company) _ 

Maine  Mountain  Footwear  (workers). 

Mars  Glove  (>) .  Irv:.  (Company) „ 

P^el.  Inc.  (workers) 

North  American  Relractones  Co.  (USWA) 

Power  Tongs.  Inc  (Company) 

S4S  Gnndees  (workers) 

Spokane  Lumber  Co.  (workers) 

West  Pomt  Peppereii/Stevens  (workers) 


Waukeatia.  Wl 

Scott  LA 

Eugerte,  OR 

Ashland.  OH 

Ml  Pleasant  Ml.... 

Palmerton,  PA 

Loogmont  CO 

Mornstown,  IN 

Casper,  WY _. 

Ene.  PA 

North  Bergen.  NJ.. 
Carlstadt  NJ.. 
Chase  Oty.  VA.. 
Athens.  TN.. 
Pnnceton.  NJ.... 
New  York.  NY. 

New  York,  NY. 

Grand  Rapids.  Ml.. 

Alice,  TX 

New  York,  NY 

Chicago.  IL. 

Wilton,  ME 

Lafayette,  GA 

Boca  Raton,  FL... 
Womelsdori.  PA.. 
Farmington,  NM.. 

Canton.  OH 

Tonaskat  WA 

Scottstioro,  AL-.- 


tt/CM/gi 
t 1/04/91 
11/(M/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 
11/04/91 


10/11/91 
10/19/91 
10/14/91 
10/22/91 
10/22/91 
10/20/91 
10/22/91 
10/03/91 
10/25/91 
10/25/91 
10/24/91 
10/21/91 
10/24/91 
10/23/91 
10/22/91 
10/11/91 
10/11/91 
10/23/91 
10/23/91 
10/11/91 
10/18/91 
10/21/91 
10/23/91 
10/22/91 
10/23/91 
10/24/91 
09/30/91 
10/23/91 
10/21/91 


26.499 
26,500 
26,501 
26.502 
26,503 
26,504 
26,505 
26,506 
26.507 
26,508 
26,509 
26,510 
26,511 
26,512 
26,513 
26,514 
26.515 
26.516 
26.517 
26,518 
26.519 
26,520 
26,521 
26,522 
26.523 
26.524 
26,525 
26.526 
26.527 


Hydraulic  excavators  and  parts. 

Oildmimg. 

Air  and  hydraulic  cylinders. 

Ceramic  novelties. 

Oil  and  gas. 

Amrrxxiia  and  carbon  dioxide. 

Pocket  arxl  hunting  kr>ives. 

Leaf  spnngs  for  trucks. 

Oil  and  gas  dniling. 

Telephone  assemblies 

TV's,  VCR,  telephones,  answer  machines. 

Electronic  repair 

Leather  shoes. 

Gas  and  electric  ranges,  wall  ovens. 

Salelliles. 

Coats  and  jackets. 

Coats  and  jackets. 

Infants  and  chiklrens  dothing. 

Oil  Oilling. 

Coats  and  jackets. 

Milk  duds  candy 

Men's,  women's  sports  shoes. 

Cotton  ¥Vork  gkTves 

Telecommunication  on  equipment 

Refractories,  products. 

Oil  and  gas  dniiing. 

Surfact  gnnding  and  lathe  bar  tuning. 

Dimensional  lumber. 

Bath,  kitchens,  textile  products. 


|FR  Doc.  91-27507  Filed  11-14-69;  8:45  am) 
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(TA-W-26.153I 

General  Electric  Aerospace  Defense 
Systems  Department,  Pittsfield,  MA; 
Affirmative  Determirtation  Resarding 
Application  for  Reconsideration 

On  October  10. 1991  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  September 
27  1991  and  published  in  the  Federal 
Register  on  October  9. 1991  (56  FR 
50950). 

The  company  with  Congressional 
support  claims  that  the  sales 
information  which  they  submitted  was 
inaccurate  for  the  time  frame  requested 
by  the  Department. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 


Signed  at  Washington.  DC.,  this  6th  day  of 
November  1991. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Services.  Unemployment  Insurance 

Service. 

|FR  Doc.  91-27508  Filed  11-14-91.  8:45  am] 
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(TA-W-26. 279] 

Owens-Brockway,  Inc^  Freehold.  NJ; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  3. 1991  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Owens- 
Brockway,  Inc..  Freehold.  New  Jersey. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  10/25/91  (TA-W-26.  224).  No 
new  information  is  evident  which  would 
result  in  a  reveral  of  the  Department's 
previous  determination.  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  1st  day  of 
November.  1991. 
Marvin  MFooka, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc  91-27509  Filed  11-14-81:  8:45  am| 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  speciHed 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  hinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
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The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisteii  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Corrections  to  General  Wage 
Determination  Decisions 

Pursuant  to  the  provisions  of  the 
regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1. 


§  1.6(d),  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Ibsued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  volume 
and  are  included  immediately  following 
the  transmittal  sheet(s)  for  the 
appropriate  volume(s). 

Volume  II 

Wage  Decision  No.  TX90-9. 
Modification  Nos.  1  through  2. 

Volume  III 

Wage  Decision  No.  AK90-1. 
Modification  Nos.  8  through  9. 

Wage  Decision  No.  AKgi^l, 
ModiHcation  Nos.  1  through  8. 

Pursuant  to  the  regulations.  29  CFR 
part  1.  S  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I 

Connecticut,  CT91-3  (Feb. 

22. 1991). 
District       of      Columbia. 

DC91-2  (Feb.  22. 1991). 
Florida.   FL91-5   (Feb.   22. 

1991). 
Ceorgia.  GA91-4  (Feb.  22, 

1991). 
Kentucky: 

KY91-5  (Feb.  22, 1991) 


p.  78a.  pp.  78b. 

78d. 
p.  91.  p.  82. 

p.  113.  p.  114. 

p.  229. 


KY91-25  (Feb.  22. 1991) ... 
ICY91-26  (Feb.  22, 1991) ... 
KY91-27  (Feb.  22,  1991) ... 
KY91-28  (Feb.  22. 1991) ... 
Maryland: 
MD91-4  (Feb.  22. 1991) .... 


MD91-5  (Feb.  22. 1991) .... 

MD91-25  (Feb.  22. 1991) .. 

MD91-28  (Feb.  22. 1991) .. 
Maine.     ME91-3(Feb.     22. 

1991). 
New  York.  NY91-17  (Feb. 

22. 1991). 
Pennsylvania.  PA91-3 

(Feb.  22. 1991). 


p.  331.  pp.  332- 

336. 
p.  AIL 
p.  AIL 
p.  AIL 
p.AU. 

p.  481.  pp.482- 

484. 
p.  485. 
p.  All. 
p.  All. 
p.  529.  pp.  530- 

538b. 
p.  921.  pp.  922- 

930. 
p.  979.  pp.  980- 

984. 


Tennessee.  TN91-11  (Feb.    p.  1215. 

22,1991). 
Virginia.     VA91-48    (Feb.    p.  1353.  p.  1354. 
22.1991). 

Volume  II 
Iowa: 

L\91-5  (Feb.  22. 1991) p.  41.  pp.  42-48 

L\91-10  (Feb.  22. 1991) p.  All. 

Illinois: 

IL91-7  (Feb.  22. 1991) p.  137.  p.  13a 

IL91-8  (Feb.  22. 1991) p.  145.  pp.  14fr- 

147. 
Indiana: 

IN91-3  (Feb.  22. 1991) p.  279.  pp.  280. 

282. 

IN91-5  (Feb.  22. 1991) p.  305.  pp.  30&- 

306. 
Michigan: 

MI91-1  (Feb.  22. 1991) p.  441.  pp.  444- 

448. 

MI91-4  (Feb.  22.  1991) p.  491.  pp.  492- 

493. 

MI91-17  (Feb.  22,  1991) p.  559.  p.  580. 

Missouri.  M091-1  (Feb.  22.    p.  651.  p.  656. 

1991). 
Ohio: 
0H91-1  (Feb.  22. 1991) p.  809.  pp.  810- 

saib. 

OH91-22  (Feb.  22. 1991)....  p.  903.  pp.  904- 

942. 
Volume  III 

Alaska.  AK91-1  (Feb.  22.    p.  AH. 

1991). 
Arizona.  AZ91-1  (Feb.  22.    p.  All. 

1991). 
Colorado.    CC)91-5    (Feb.    p.  175.  pp.  176- 

22. 1991).  177. 

Utah.    UT91-19    (Feb.    22.    p.  All. 

1991). 
Washington.  WA91-7    p.  501.  p  502. 

(Feb.  22. 1991). 


General  Wage  Determination 
FublicatioD 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts,  j 
including  those  noted  above,  may  be        i 
found  in  the  Government  Printing  Office  ' 
(GPO)  document  entitied  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  8ubscription(s),  be 
sure  to  specify  the  State(s]  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
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Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  8th  day  of 
November  1991. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
IFR  Doc.  91-27398  Filed  11-14-91;  8:45  am] 
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Mine  Safety  and  Heaitt)  Administration 

Sunnystde  Coal  Co.  et  aL;  Petitions  for 
Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Sunnyside  Coal  Company 

(Docket  No.  M-91-89-C) 

Sunnyside  Coal  Company,  P.O.  Box 
99.  Sunnyside.  Utah  84539  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions]  to  its  Sunnyside 
No.  1  Mine  (I.D.  No.  42-00093)  located  in 
Carbon  Coimty,  Utah.  The  petitioner 
states  that  examining  seals  will  resiilt  in 
a  diminution  of  safety  due  to  arches 
being  installed  for  roof  support. 

2.  Wyoming  Fuel  Company 

(Dock'el  No.  M-91-90-C) 

Wyoming  Fuel  Company,  10250 
Highway  12,  Weston,  Colorado  81091 
has  Filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems;  arrangement  of 
sprinklers]  to  its  Golden  Eagle  Mine  (I.D. 
No.  05-02820]  located  in  Las  Animas 
County,  Colorado.  The  petitioner 
proposes  to  use  a  single  line  of 
automatic  water  sprinklers  for  its  Hre 
protection  system  at  the  main  and 
secondary  belt  conveyor  drives. 

3.  Lion  Mining  Company 

(Docket  Na  M-91-«1-CI 

Lion  Mining  Company,  P.O.  Box  209, 
Jennerstown,  Pennsylvania  15547  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  enteries)  to  its  Grove  No.  1 
Mine  (I.D.  No.  36-02398)  located  in 
Somerset  Coimty,  Pennsylvania.  The 
petitioner  proposes  the  use  of  intake  air 
from  belt  haulage  entries  to  ventilate 
active  working  places  at  the  face,  and  to 
install  a  low-level  carbon  monoxide 
detection  system  in  all  belt  entries  used 
as  intake  aircourses. 


4.  Eneigy  West  Mining  Company 
(Docket  No.  M-91-92-C1    . 

Energy  West  Mining  Company,  P.O. 
Box  310,  Huntington.  Utah  84528  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1100-2(e)(2)  (electrical 
inslallations]  to  its  Deer  Creek  Mine 
(I.D.  No.  42-00121);  and  its  Cottonwood 
Mine  (I.D.  No.  42-01944]  both  located  in 
Emery  County,  Utah.  The  petitioner 
proposes  to  use  two  portable  fire 
extinguishers,  or  one  extinguisher  with 
at  least  twice  the  minimum  capacity  of  a 
portable  fire  extingmsher  at  temporary 
electrical  installations  instead  of  one 
extinguisher  and  240  pounds  of  rock 
dust. 

5.  McElroy  Coal  Company 
[Docket  No.  M-91-9;V-C| 

McElroy  Coal  Company,  Consol  Plaza. 
Pittsburgh.  Pennsylvania  15241  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps] 
to  its  McElroy  Mine  (I.D.  No.  46-01437] 
located  in  Marshall  County.  West 
Virginia.  The  petitioner  proposes  to 
enclose  the  electrical  equipment  in  a 
fireproof  structure  instead  of  coursing 
air  currents  to  the  return. 

6.  Future  Mining  Company 

[Docket  No.  M-91-94-C] 

Future  Mining  Company,  HC  "3  Box 
1610,  Barbourville,  Kentucky  40906  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to  - 
its  No.  1  Mine  (I.D.  No.  15-17126)  located 
in  Whitley  County,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  and  oxygen 
indicators  instead  of  machine-mounted 
methane  monitors  on  three-wheel 
tractors  with  drag  bottom  buckets. 

7.  C  &  B  Mining  Company 

[Docket  No.  M-91-95-C) 

C  &  B  Mining  Company,  RD  2,  Box 
861,  Shamokin,  Pennsylvania  17872  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.301  (air  quality,  quantity 
and  velocity]  to  its  No.  2  Vein  Slope  (I.D. 
No,  36-07813)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  requests  a  modification  to 
require  the  minimum  quantity  of  air 
reaching  the  working  face  be  1,500  cubic 
feet  a  minute  (cfm),  reaching  the  last 
open  crosscut  in  any  prior  set  of 
developing  entries  be  5.000  cfm,  and 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cfm. 


S-LARCfaic. 

[Docket  No.  M-91-«7-C] 

LARC,  Inc..  221  Riverside  Drive, 
Madison.  West  Virginia  25130  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.326  (aircourses  and  belt  haulage 
entries)  to  its  Mountaineer  Mine  (I.D. 
No.  46-06958)  located  in  Mingo  County, 
West  Virginia.  The  petitionei  proposes 
the  use  of  intake  air  from  belt  haulage 
entries  to  ventilate  active  working 
places  and  to  install  a  low-level  carbon 
monoxide  detection  system  in  all  belt 
entries  utilized  as  intake  aircourses. 

9.  The  Ohio  Valley  Coal  Company 

[Docket  No.  M-91-9&-CJ 

The  Ohio  Valley  Coal  Company.  56854 
Pleasant  Ridge  Road,  Alledonia.  Ohio 
43902  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery -charging  stations,  substations, 
compressor  stations,  shops,  and 
permament  pumps]  to  its  Powhatan  No. 
6  Mine  (I.D.  No.  33-01159]  located  in 
Belmont  County,  Ohio.  The  petitioner 
proposes  to  enclose  the  electric 
equipment  in  a  fireproof  structure 
instead  of  coursing  the  air  currents  to 
the  return. 

10.  Consolidation  Coal  Company 

[Docket  No.  M-ei-e9-C] 

Consolidation  Coal  Company,  Consol 
Plaza  Pittsburgh,  Pennsylvania  15241 
has  filed  a  fwtition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permament  pumps)  to  its  Blacksville  No. 
1  Mine  (I.D.  No.  46-01867)  located  in 
Monongalia  County,  West  Virginia.  The 
petitioner  proposes  to  enclose  the 
electrical  equipment  in  a  fireproof 
structure  instead  of  coursing  air  currents 
to  the  retura 

11.  Consol  Pennsylvania  Coal  Company 

[Docket  No.  M-fll-100-CJ 

Consol  Pennsylvania  Coal  Company, 
1800  Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires,  trolley 
feeder  wires,  high-voltage  cables  and 
transformers)  to  its  Bailey  Mine  (I.D.  No 
36-07230)  located  in  Green  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  a  high-voltage  cable  inby  the  last 
open  crosscut  to  power  a  longwall 
shearing  machine. 
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12.  Consolidation  Coal  Company 

[Docket  No.  M-91-101-CJ 

Consolication  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Blacksville  No.  2  Mine  (I.D.  No.  4&- 
01968)  located  in  Monongalia  County, 
West  Virginia.  The  petitioner  proposes 
to  use  a  high-voltage  cable  inby  the  last 
open  crosscut  to  power  a  longwall 
shearing  machine.  j 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16, 1991.  Copies  of  these 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  a  1991.  | 

Patrida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  91-27510  Filed  11-14-91:  8:45  am] 

BtUJNG  COOE  45ie-4»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Artists'  Communities 
Section]  to  the  National  Council  on  the 
Arts  will  be  held  on  December  6, 1991 
from  9  a.m.-5:30  p.m.  in  room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:30  p.m.-<5:30  p.m. 
The  topics  will  be  guidelines  review  and 
policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9  a.m.-4:30  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  as  amended,  this 
session  will  be  closed  to  the  public 


pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  titie  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be 'permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel' 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
°  this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  October  7, 1991.  j  j. 

YvomM  M .  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  91-27497  Filed  11-14-91;  8:45  am] 

BILUNG  COOC  7$37-01-«i  i 


Opera-Musical  Theatre  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel  (New 
American  Works  "B"  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  5-6, 1991  from  9  a.m.- 

9  p.m.  and  December  7  from  9  a.m.-6 
p.m.  in  rooms  M-07  amd  M-09  at  the 
Nancy  Hanks  Center,  1100 
Pennsylvania,  NW.,  Washington,  DC 
20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  December  5  from  9  a.m.- 

10  a.m.  and  December  7  from  4:15  p.m.-6 
p.m.  The  topics  will  be  infroductions 
and  orientation,  and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  December  5  from  10  a.m.-9  p.m., 
December  6  from  9  a.m.-9  p.m.  and 
December  7  from  9  a.m.-6  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendaton  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  195,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  as  amended,  these 
sessions  will  be  closed  to  the  public 


pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  to  title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  public,  and  may  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  November  7, 1991. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  (^rations: 
National  Endowment  for  the  Arts. 

[FR  Doc.  91-27498  Filed  11-14-91:  8:45  am) 

BtLUNQ  COOE  7U7-«1-«I 


PiMHc  Partnership  Office  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(Locals/LGIC  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  4, 1991,  from  9  a.m.-5:30  p.m. 
and  December  5  from  9  a.m.-5  p.m.  in 
room  M-14  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  opening  remarks, 
application  review,  ranking/ 
recommendations  and  policy  discussion. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endovxrment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
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TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 

Dated  October  7. 1991. 
YvofUM  M.  Sabia*. 

Director.  Council  and  Panel  Operatiorm, 
National  Endowment  for  the  Arts. 
[FR  Doc.  91-27499  Fiied  11-14-81;  8:45  am] 

BILLING  COOE  7S37-*1^ 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Instrumentation 
and  Instrument  Development;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  Meeting  for 
Instrumentation  and  Instrument 
Development 

Date  and  Time:  Thursday,  December  5. 
1991  from  8:30-8.  Friday,  December  8, 1991 
from  8:30-6. 

Place:  National  Science  Foundation, 
Conference  and  Training  Center,  1110 
Vermont  Avenue  NHA/.,  Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  C.  Wooley.  Acting 
Program  Director,  Instrumentation  and 
Instrument  Development,  room  312.  National 
Science  Foundation,  Washington,  DC  20550, 
Telephone:  202-357-9880. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  equipment. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  of 
awards. 

Reason  for  Closing:  The  profXMals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Dated:  November  7, 1991. 
M.  Rebecca  Wiaklflr. 
Committee  Management  Officer. 
(FR  Doc  91-27441  Filed  11-14-91;  8:45  am) 

BILUMQ  COOC  7S9S-41-II 


Notice  of  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Political  Science. 

Date/Time:  .November  25, 1991.  8:30  a.m.  to 
6  p.m.  November  26, 1991.  8:30  a.m.  to  5  p.m. 

Place:  Room  543.  National  Science 
Foundatioa  1800  G  Street  N'W..  Washington. 
DC  20560. 

Type  of  Meeting:  Qosed  (except  for 
discussion  on  Trends  and  Opportunities  in 


Political  Science  on  November  26, 1991. 11 
a.m.-12  which  will  be  open). 

Contact  Person(s):  Dr.  Frank  P.  Scioli,  Jr.. 
Program  Director,  Political  Science,  National 
Science  Foundation,  1800  G  Street.  NW., 
room  336,  Washington,  DC  20650,  Telephone: 
202/357-9406. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendation  concemmg  research 
proposals  in  Political  Science. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  contains  information  of  a 
proprietary  or  confidential  nature,  including 
technical  Information,  finandal  data  (such  as 
salaries),  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within  the 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b. 
CovemmenI  in  the  Sunshine  Act.  February 
la  1977. 

Reasons  for  Late  Notice:  Announcement 
was  misplaced. 

Dated:  November  8. 1991, 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  91-27442  Filed  11-14-fll;  8:45  amj 

BILLING  COOC  7$S5-01-M 


Special  Emphasis  Panel  In  Teacher 
Preparation  and  Enhancement; 
Meeting 

BUMMAWY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meetings. 

SUPPLEMCNTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C, 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Teacher 
Preparation  and  Enhancement 

Dates  &  Times:  December  5. 1991.  2:30 
p.m.-«:30  p.m.  December  6, 1991,  8  a.m.-6  p.m. 
December  7, 1991,  8  a.m.-2  p.m. 

Location:  Sheraton  Washington  Hotel.  2660 
Woodley  Road  at  Connecticut  Avenue,  NW., 
Washington.  DC  20008,  (202)  328-2000. 

T)'pe  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  Teacher 
Preparation  and  Enhancement  proposals. 

Contact  Person:  Dr.  Janice  Earle  or  Peirce 
Hammond,  room  635B,  National  Science 
Foundation.  Washington.  DC  20550. 
Telephone  (202)  357-7751. 


Dated:  November  7. 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  91-27443  Filed  11-14-91;  8:45  am] 

BILLING  COOC  7SS«-01-4I 


Special  Emphasis  Panel  in  Teacher 
Preparation  and  Enhancement; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in  Teacher 
Preparation  and  Enhancement 

Dates:  8-10  December  1991. 

Times:  8  December — 2:30  p.m.-9:30  p.m.;  9 
December — 8  a.m.  to  6  p.m.;  10  December— 8 
a.m.  to  Noon. 

Place:  Sheraton  Washington  Hotel,  2860 
Woodley  Road  at  Connecticut  Avenue  NW., 
Washington,  DC  20006,  (202)  328-2000. 

Meeting  Rooms:  Congressional  Room, 
Embassy  Room.  Etlian  Allen  Room. 

Type  of  Meeting:  Closed. 

Purpose:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  awards. 
Because  the  proposals  revj^wed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  mformation; 
financial  data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  proposals,  the  meetings  are 
closed  to  the  public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  IJ.S.C.  552b(c), 
Government  in  the  Sunshine  Act 

Agenda:  Review  and  evaluate  Teacher 
Preparation  Proposals. 

Contact:  Dr.  Miriam  Leiva  or  Dr.  Larry 
Enochs,  Teacher  Preparation  Program. 
Networking  and  Teacher  Preparation  Section, 
Division  of  Teacher  Preparation  and 
Enhancement  Directorate  for  Education  and 
Human  Resources,  National  Science 
Foundation,  room  8358,  Washington.  DC 
20550,  (202)  357-7069. 

Dated:  November  7, 1991. 
M.  Rabecca  WinUer. 

Committee  Management  Officer. 

(FR  Doc.  91-27444  Filed  ll-14-«;  &45  am) 

BILLING  COOC  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  SO-348  and  50-384] 

Alabama  Power  Company,  Joseph  M. 
Farley  Nuclear  Plant,  Units  1  and  2; 
Environmental  Assessmertt  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-2 
and  NPF-8  issued  to  Alabama  Power 
Company  (the  licensee)  for  operation  of 
Joseph  M.  Farley  Nuclear  Plant  Units  1 
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and  2  (FNP).  located  in  Houston  County. 
Alabama. 

Environmental  Aasessmeot 

Identification  of  Proposed  Action 

By  letter  dated  May  6. 1991.  as 
supplemented  by  letters  dated  June  18. 
June  20,  September  27,  October  14.  and 
October  22. 1991.  Alabama  Power 
Company  proposed  amendments  that 
would  authorize  Southern  Nuclear 
Operating  Company,  Inc.  (Southern 
Nuclear),  to  become  the  operator  of  FNP. 
Southern  Nuclear  would  be  the 
exclusive  operating  licensee,  to  possess, 
manage,  use,  operate,  and  maintain  FNP. 
Alabama  Power  Company  would 
continue  to  be  the  owner  of  the  facility. 
Southern  Nuclear  would  have  no 
entitlement  to  power  output  from  FNP  or 
authority  to  dispatch,  broker,  or  market 
the  energy  generated.  This  authority 
would  be  retained  by  Alabama  Power 
Company. 

As  described  in  the  application, 
Alabama  Power  Company  and  Southern 
Nuclear  are  wholly  owned  subsidiaries 
of  the  Southern  Company.  Southern 
Nuclear  was  formed  in  December  1990 
for  the  purpose  of  consolidating  into  a 
single  organixation  personnel  within  the 
Southern  System  engaged  in  nuclear 
operations.  Alabama  Power  Company 
stated  that  there  would  be  no  significant 
change  in  nuclear  power  or  support 
organizations  for  FNP.  The  onsite 
nuclear  generation  organization 
currently  responsible  for  the  physical 
operation  of  FNP  would  be  transferred 
intact  to  Southern  Nuclear. 

Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
reflect  the  addition  of  Southern  Nuclear 
as  the  licensed  operator  for  FNP. 
Southern  Nuclear  would  have  exclusive 
responsibility  and  control  over  the 
physical  construction,  operation  and 
maintenance  of  the  facility.  The  purpose 
of  incorporating  Southern  Nuclear  was 
to  establish  an  organization  which 
would  consolidate  personnel  within  the 
Southern  Electric  System  engaged  in 
nuclear  operations  into  a  single, 
integrated  organization  to  pursue  a 
higher  degree  of  performance  in 
multiple-unit  nuclear  operations. 

Environmental  Impacts  of  the  Proposed 
Action 

No  changes  resulting  from  the 
proposed  amendments  are  anticifMted 
in  the  on-site  nuclear  generation 
organization,  except  that  all  FNP 
employees  of  Alabama  Power  Company 
would  become  employees  of  Southern 
Nuclear  and,  where  appro[}riate.  titles 
would  be  changed  to  reflect  the 


exclusive  operating  status  of  Southern 
Nuclear.  The  o^-site  corporate 
organizations  will  continue  to  provide 
support  and  quality  assurance 
organizations  for  FNP.  Functional  areas 
for  the  off-site  FNP  support  group  will 
include  administrative,  emergency 
planning,  licensing,  engineering, 
maintenance  and  outage  support 
services.  There  will  be  no  significant 
changes  in  the  FNP  nuclear 
organization. 

Also,  there  will  be  no  changes  to  the 
facility  or  to  the  operating,  maintenance, 
engineering  or  other  nuclear-related 
personnel  as  a  result  of  the  proposed 
license  amendments.  Accordingly,  the 
Commission  concluded  that  this 
proposed  action  would  result  in  no 
radiological  or  nonradiological 
enviroimiental  impact. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  grater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  the  environmental 
impact  of  plant  operations  and  would 
result  in  the  Facility  Operating  Licenses 
and  Technical  Specifications  not 
properly  reflecting  the  organizational 
relationships  between  Alabama  Power 
Company,  Southern  Nuclear  and  the 
FNP. 

Alternative  Use  of  Resources  ' 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  Operation  of  the  Joseph  M. 
Farley  Nuclear  Plant  Units  1  and  2,    . 
dated  December  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  SignificaDt  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  d,  1991.  as 
supplemented  by  letters  dated  June  18, 
June  20,  September  27.  October  14,  and 
October  22, 1991.  which  are  available  for 


public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street 
NW,.  Washington.  ZXH  and  at  the 
Houston-Love  Memorial  Library,  212  W, 
Burdeshaw  Street.  P.O.  Box  1368. 
Dothan.  Alabama  36302. 

Dated  at  Rockville,  Maryland,  tilts  7th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Stepneo  T,  Hofnnan. 
Acting  Director  Project  Directorate  fI-1, 
Division  of  Reactor  Projects  I/IL  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  91-27505  Filed  11-14-91;  8:45  am] 

BILLING  COOC  7SS0-01-II 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AQENCV:  Onice  of  Personnel 
Management 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  imder  Schedule  C  in 
the  excepted  service,  as  required  by 
civil  service  rule  VI,  Exceptions  from  the 
Competitive  Service, 

FOR  niRTHCR  INPOmtATION  COfrTACT: 

Leota  M.  Shelkey.  (202)  606-0950. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
part  213  on  October  16, 1991  (56  FR 
51940),  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  estabUshed  under  Schedule 
C  between  September  1  and  September 
30. 1991,  appear  in  the  listing  below. 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30, 1992. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during 
September. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during 
September. 

Schedule  C 

Department  of  Agriculture 

One  Confidential  Assistant  to  the 
Administrator.  Farmers  Home 
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Administration.  Effective  September  17, 
1991. 

One  Confidential  Assistant  to  the 
Director,  Intergovernmental  Affairs, 
Office  of  Public  Affairs.  Effective 
September  20, 1991. 

One  ConHdential  Assistant  (Director. 
Legislative  Affairs  and  Public 
Information  Staff)  to  the  Administrator, 
Farmers  Home  Administration.  Effective 
September  20. 1991. 

One  Confidential  Assistant  (Rural 
Development  Specialist]  to  the  State 
Director.  Texas,  Farmers  Home 
Administration.  Effective  September  23, 
1991. 

One  Staff  Assistant  to  the 
Administrator,  Agricultural  Marketing 
Service.  Effective  September  23, 1991. 

Agency  for  International  Development 

One  Public  Affairs  Specialist  to  the 
Chief,  Public  Liaison  Division,  Officf  of 
External  Affairs.  Effective  September  19, 
1991. 

Department  of  the  Army 

One  Secretary  (Typing)  to  the 
Assistant  Secretary  (Civil  Works). 
Effective  September  20, 1991. 

Commodity  Futures  Trading 
Commission 

One  Administrative  Assistant  to  the 
Commissioner.  Effective  September  6, 
1991. 

One  Special  Assistant  to  the  General 
Counsel.  Effective  September  13, 1991. 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development,  International  Trade 
Administration.  Effective  September  6. 
1991. 

One  Confldential  Assistant  to  the 
Assistant  Secretary  for  International 
Economic  Policy,  International  Trade 
Administration.  Effective  September  20, 
1991. 

Department  of  Defense 

One  Secretary  (Stenography)  to  the 
Deputy  Assistant  to  the  Vice  President 
for  National  Security.  Effective 
September  6, 1991. 

One  Director,  Regional  Security 
Strategies,  East  Asia,  to  the  Assistant 
Deputy  Under  Secretary  for  Policy 
Planning.  Effective  September  19, 1991. 

Department  of  Education 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislation  and 
Congressional  A^airs.  Effective 
September  6, 1991. 

One  Confidential  Assistant  to  the 
Deputy  Secretary.  Effective  September 
9  1991. 


One  Confidential  Assistant  to  the 
Director,  Corporate  Liaison  Staff. 
Effective  September  9, 1991. 

One  Special  Assistant  to  the  Director 
of  Communications/Counselor  to  the 
Secretary.  Effective  September  13, 1991. 

One  Confidential  Assistant  to  the 
Director  of  Communications/  Counselor 
to  the  Secretary.  Effective  September  17, 
1991. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management. 
Effective  September  19, 1991. 

One  Special  Assistant  to  the  Special 
Advisor  to  the  Secretary  for  America 
2000.  Effective  September  20, 1991. 

One  Confidential  Assistant  to  the 
Executive  Assistant,  Office  of 
Postsecondary  Education.  Effective 
September  26, 1991. 

Department  of  Energy 

One  Staff  Assistant  to  the  Director  of 
the  Executive  Secretariat,  Office  of 
Administration  and  Human  Resource 
Management.  Effective  September  13, 
1991. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  International 
Affairs.  Effective  September  16, 1991. 

One  Staff  Assistant  to  the  Director, 
Office  of  Special  Projects.  Effective 
September  26, 1991. 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  September  28, 1991. 

Environmental  Protection  Agency 

One  Staff  Assistant  to  the  Director, 
External  Relations  and  Education 
Division,  Office  of  Communications  and 
Public  Affairs.  Effective  September  13. 
1991. 

Department  of  Transportation 

One  Special  Assistant  to  the  Deputy 
Administrator.  Urban  Mass 
Transportation  Administration.  Effective 
September  13, 1991. 

One  Scheduling  Assistant  to  the 
Special  Assistant  to  the  Secretary  for 
Scheduling  and  Director  of  Advance 
Operations  and  Travel  Coordination. 
Effective  September  20, 1991. 

Federal  Emergency  Management 
Agency 

One  Confidential  Assistant  to  the 
Director,  Congressional  Affairs,  External 
Affairs  Directorate.  Effective  September 
13. 1991. 

Federal  Maritime  Commission 

One  Secretary  (Typing)  to  the 
Chairman.  Effective  September  12, 1991. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  (Speechwriting) 
to  the  Director  of  Speechwriting,  Office 


of  the  Assistant  Secretary  for  Public 
Affairs.  Effective  September  6, 1991. 

One  Confidential  Assistant  to  the 
Executive  Secretary.  Effective 
September  6. 1991. 

One  Confidential  Staff  Assistant  to 
the  Administrator,  Health  Care 
Financing  Administration.  Effective 
September  16, 1991. 

Department  of  Housing  and  Urban 
Development 

One  Staff  Assistant  to  the  Special 
Assistant  to  the  Secretary/Director  of 
the  Executive  Secretariat.  Effective 
September  6, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Housing,  Federal  Housing 
Commissioner.  Effective  September  6, 
1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Housing/Federal  Housing 
Conunissioner.  Effective  September  20, 
1991. 

Department  of  the  Interior 

One  Confidential  Assistant  to  the 
Assistant  Secretary — ^Territorial  and 
International  Affairs.  Effective 
September  13, 1991. 

One  Special  Assistant  to  the  Director, 
Office  of  Surface  Mining.  Reclamation 
and  Enforcement.  Effective  September 
17. 1991. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director.  External 
Affairs.  Effective  September  20, 1991. 

Department  of  Justice 

One  Senior  Liaison  OfRcer  to  the 
Director,  Office  of  Liaison  Services. 
Effective  September  13, 1991. 

Department  of  Labor 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  International 
Affairs.  Bureau  of  International  Labor 
Affairs.  Effective  September  6, 1991. 

One  Secretary's  Representative 
(Chicago,  IL]  to  the  Assistant  Secretary, 
Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective 
September  9, 1991. 

One  Senior  Legislative  Officer  to  the 
Deputy  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  September  9, 1991. 

One  Assistant  to  the  Secretary's 
Representative  (Denver.  CO).  Office  of  ° 
Congressional  and  Intergovernmental 
Affairs.  Effective  September  9. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs,  Effective 
September  26, 1991. 

One  Special  Assistant  to  the  Director. 
Women's  Bureau.  Effective  September 
26. 1991. 
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One  Assistant  to  the  Secretary's 
Representative  (Seattle,  WA).  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  September  26. 1991. 

National  Endowment  for  the  Arts 

One  Director  of  Public  Affairs  to  the 
Chairman.  Effective  September  9. 1991. 

National  Transportation  Safety  Board 

One  Confidential  Assistant  to  a 
Member  of  the  Board.  Effective 
September  13, 1991. 

Office  of  National  Drug  Control  Policy 

One  Confidential  Assistant  to  the 
Deputy  Chief  of  Staff.  Effective 
September  9. 1991. 

One  Staff  Assistant  to  the  Chief  of 
Staff/National  Security  Advisor. 
Effective  September  16. 1991. 

Pension  Benefit  Guaranty  Corporation 

One  Staff  Assistant  to  the  Deputy 
Executive  Director  and  Chief  Negotiator. 
Effective  September  13. 1991. 

Securities  and  Exchange  Commission 

One  Secretary  (Typing)  to  the  Deputy 
Director  of  Market  Regulation.  Effective 
September  13. 1991. 

Department  of  State 

One  Protocol  Officer  to  the  Assistant 
Chief  of  Protocol  for  Visits,  Office  of 
Protocol.  Effective  September  13, 1901. 

Department  of  the  Treasury 

One  Staff  Assistant  to  the  Assistant 
Secretary  (International  Affairs). 
Effective  September  6, 1991. 

-One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Information 
Systems.  Effective  September  19, 1991. 

Department  of  Veterans  Affairs 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Finance  and  Information 
Resources  Management.  Effective 
September  9, 1991. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218. 
Office  of  Personnel  Management. 
Constance  Berry  Newman. 
Director. 
(PR  Doc.  91-27449  Filed  11-14-91;  8:45  am| 

BILLINQ  COOC  632S-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Approval  of  a  Collection 
of  Infortnation  Under  the  Paperwork 
Reduction  Act;  Procedure  for 
Complying  With  Statutory  Notification 
Requirement 

agency:  Pension  Benefit  Guaranty 
Corporation 


action:  Notice  of  request  for  OMB 
approval. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  has 
requested  that  the  Office  of 
Management  and  Budget  ("OMB") 
approve  a  new  collection  of  information. 
PBGC  Form  200,  under  the  Paperwork 
Reduction  Act.  This  collection  of 
information  implements  a  statutory 
requirement  to  notify  the  PBGC  of  a 
failure  to  make  e  required  payment  to  a 
single-employer  plan  covered  by  title  IV 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  when  the  total  of 
unpaid  balances  of  required  payments 
not  made  when  due  (including  interest) 
exceeds  $1  million.  "The  PBGC  needs  this 
information  to  make  decisions  regarding 
enforcement  of  the  statutory  lien 
imposed  in  favor  of  the  plan  for  failure 
to  make  required  contributions.  Because 
the  PBGC  has  requested  that  OMB 
conduct  its  review  on  an  expedited 
schedule,  the  PBGC  is  publishing  a  copy 
of  the  collection  of  information  together 
with  the  related  instructions.  The  effect 
of  this  notice  is  to  advise  the  public  of 
PBGCs  request  for  OMB  approval  of 
and  to  solicit  public  comment  on  this 
collection  of  information. 
ADDRESSES:  All  written  comments 
should  be  addressed  to  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Office  for  the 
Pension  Benefit  Guaranty  Corporation. 
725  17th  Street.  NW.;  room  3208. 
Washington.  DC  20503. 
FOR  RmTNER  INFORMATION  CONTACT: 
Judith  A.  Neibrief,  Attorney,  Office  of 
the  General  Counsel  (Code  22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street,  NW.,  Washington.  DC 
20006,  202-778-8886  (202-778-«859  for 
TTY  and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan ' 
termination  insurance  program  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA") 
(29  U.S.C.  1001  et  seq.).  In  the  Pension 
Protection  Act  ("PPA"),  Congress 
amended  the  minimum  funding 
standards  of  section  412  of  the  Internal 
Revenue  Code  of  1986  ("Code")  (26 
U.S.C.  412)  and  section  302  of  ERISA  (29 
U.S.C,  1082)  by.  among  other  things, 
adding  identical  lien  provisions  as  new 
subsection  (n)  and  new  subsection  (f). 
respectively  (section  9304(e)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L.  100-203)).  These  provisions 
apply  for  any  po8t-1987  plan  year  for 
which  the  funded  current  liability 
percentage  (as  defined  in  Code  section 


412(1)(6)(B)  and  ERISA  section 
302(d)(8)(B))  of  a  defmed  benefit  p>lan 
other  than  a  multiemployer  plan  {i.e..  a 
single-emplo}rer  plan)  is  less  than  100 
percent. 

Section  412(n)(l)  of  the  Code  and 
section  302(f)(1)  of  ERISA  impose  ■  Hen 
in  favor  of  a  plan  that  is  subject  to  the 
minimum  funding  standards  if  (1)  any 
person  fails  to  make  a  required 
installment  or  any  other  payment 
required  under  section  412  of  the  Code 
and  section  302  of  ERISA  when  due,  and 
(2)  the  unpaid  balance  of  the  required 
installment  or  other  payment  (including 
interest),  when  added  to  the  aggregate 
unpaid  balance  of  all  preceding  such 
installments  or  other  payments  for 
which  payment  was  not  made  when  due 
(including  interest),  exceeds  $1  million. 
The  lien  is  upon  all  property  and  rights 
to  iwoperty  (whether  real  or  personal) 
belonging  to  the  person  or  persons  that 
are  liable  for  required  contributions  [i.e., 
a  contributing  sponsor  and  each  member 
of  the  controlled  grot^  of  which  that 
contributing  sponsor  is  a  member). 

Any  such  lien  may  be  perfected  and 
enforced  only  by  the  PBGC  or,  at  its 
direction,  by  the  plan's  contributing 
sponsor  or  any  member  of  the 
contributing  sponsor's  controlled  group 
(Code  section  412(n)(5)  and  ERISA 
section  302(f)(5)).  Therefore,  section 
412(n](4)  of  the  Code  and  section 
302(f)(4)  of  ERISA  require  persons 
committing  payment  failures  to  notify 
the  PBGC  within  10  days  of  the  due 
date  the  required  installment  or  other 
required  payment,  whenever  there  is  a 
failure  to  make  a  required  payment  and 
the  total  of  the  unpaid  balances 
(including  interest)  exceeds  $1  million. 

The  PBGC  has  developed  PBGC  Form 
200.  Notice  of  Failure  to  Make  Required 
Contributions,  and  related  filing 
instructions,  to  implement  the  statutory 
notification  requirement  with  respect  to 
single-employer  plans  that  are  covered 
by  Title  IV  of  ERISA.  Form  200  would  be 
filed  by  a  contributing  sponsor  and,  if  a 
cdhtributing  sponsor  is  a  member  of  a 
parent-subsidiary  controlled  group  of 
corporations  or  group  of  trades  or 
businesses  under  common  control,  the 
parent  of  such  group.  (Where  there  is 
more  than  one  parent,  "parent"  refers  to 
the  parent  at  the  highest  level  in  the 
chain  of  corporations  and/or  other 
organizations  comprising  the  group.) 

Since  each  member  of  a  controlled 
group  of  which  a  contributing  sponsor  is 
a  member  is  liable  for  payment  of  all 
required  contributions  and  installments 
(Code  section  412(c)(ll)  and  ERISA 
section  302(c)(ll)),  all  members  of  the 
controlled  group  commit  a  failure 
described  in  paragraph  (f)(1)  and.  hence. 
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are  subject  to  the  statutory  notification 
requirement.  Nevertheless,  to  minimize 
the  reporting  burden,  the  PBGC  would 
(at  this  time]  consider  compliance  with  a 
requirement  to  file  Form  200  by  either  a 
contributing  sponsor  or  a  parent  to 
satisfy  the  notification  requirement  for 
all  members  of  the  same  controlled 
group  as  the  person  who  files  Form  200. 
The  PBGC  emphasizes  that  the  scope  of 
the  filing  requirement  does  not  in  any 
way  limit  the  joint  and  several  liability 
for  required  payments  of  each  controlled 
groupmember,  the  imposition  of  the 
statutory  lien  on  all  assets  of  each 
controlled  group  member,  or  the  ability 
of  the  PBGC  to  tale  all  appropriate  steps 
to  perfect  and  enforce  the  lien. 

The  PBGC  also  would  minimize  the 
burden  by  restricting  Form  200  to 
information  generally  needed  to  make 
decisions  regarding  enforcement  of  liens 
created  under  section  412(n)(l)  ofthe 
Code  and  section  302(f)(l]  of  ERISA  and 
by  specifying  information  (to  the  extent 
possible)  in  terms  of  existing  documents. 
In  addition,  the  PBGC  would  avoid 
duplicative  requirements  by  permitting  a 
filer  to  respond  to  an  item  on  Form  200 
that  calls  for  previously  submitted 
documentation  or  other  information  by 
identifying  the  previous  submission  in 
which  the  response  was  provided. 

In  part  I  of  Form  200,  the  filer  would 
identify  the  plan,  its  administrator,  the 
contributing  sponsor  or  parent  filing  the 
form,  all  members  of  a  controlled  group 
of  which  the  filer  is  a  member  (along 
with  a  description  of  the  structure  of 
that  group),  any  other  contributing 
sponsor(s),  and  an  authorized  contact.  In 
parts  II  and  III,  the  filer  would  provide 
information  that  the  PBGC  needs  (1)  to 
determine  the  amount  of  the  statutory 
lien.  (2)  to  evaluate  the  funding  status  of 
the  plan,  and  (3)  to  evaluate  the 
financial  condition  of  the  filer  and 
members  of  the  same  controlled  group 
(if  any).  The  plan  funding  and  financial 
information  items  essentially  are  copies 
of  existing  documents  (e.g.,  plan 
actuarial  valuation  report,  any  Internal 
Revenue  Service  letter(s)  granting  or 
modifying  a  funding  waiver,  financial 
statements,  and  filings  with  the 
Securities  and  Exchange  Commission). 
Finally,  in  part  IV,  an  officer  (or 
individual  of  comparable  authority)  of 
the  filer  would  certify  the  information 
provided  to  the  enrolled  actuary  and 
other  information  (including 
docimientation)  in  the  filing,  and  an 
enrolled  actuary  would  certify  the 
payment  failure  related  information. 


The  PBGC  anticipates  that 
contributing  sponsors  and  parents 
would  be  required  to  file  Form  200  with 
respect  to  fewer  than  10  plans  annually. 
The  PBGC  estimates  the  costs  of 
responding  would  be  $862.50  per  plan 
when  a  payment  failure  first  results  in  a 
total  of  unpaid  balances  of  required 
payments  (including  interest)  that 
exceed  $1  million  ("ir'tial  filing")  and 
$412.50  when  there  is  a  subsequent 
payment  failure  and  the  total  of  unpaid 
balances  of  required  payments 
(including  interest)  continues  to  exceed 
$1  million  ("subsequent  filing").  Under 
the  conservative  assumption  that,  on 
average,  one  initial  and  two  subsequent 
filings  would  be  required  annually  with 
respect  to  each  of  10  plans  (i.e., 
assuming  more  filings  than  the  PBGC 
anticipates),  the  total  annual  burden  on 
the  public  would  be  $16,875  ($862.50+ 
{$412.50)(2)  =  $1,687.50: 
($1.687.50)(10)  =  $16,875). 

The  PBGC's  cost  estimates  are  based 
on  a  rate  of  $150  per  hour  and  average 
response  times  of  5.75  hours  and  2.75 
hours  for  initial  and  subsequent  filings, 
respectively.  These  items  are  estimated 
averages  that  will  vary  depending  on  the 
nature  and  organization  structure  of 
persons  liable  for  plan  contributions  (in 
particular,  whether  the  plan's 
contributing  sponsor  is  a  member  of  a 
controlled  group  and,  if  so,  the  size  of 
that  group)  and  on  the  funding  history  of 
the  plan. 

In  order  to  perform  its  functions 
effectively  and  efficiently,  the  PBGC 
believes  use  of  Form  200  as  a 
compliance  procedure  should  be 
initiated  in  the  near  future.  Therefore, 
pursuant  to  S  1320.18(g)  of  OMB's 
regulations  (5  CFR  1320.18(g)),  the  PBGC 
has  requested  that  0MB  conduct  its 
review  of  this  collection  of  information 
on  an  expedited  schedule  of  30  days 
and,  in  accordance  with  S  1320.15(b)(1) 
of  OMB's  regulations  (5  CFR 
1320.15(b)(1)),  it  is  publishing  a  copy  of 
Form  200,  together  with  the  related 
instructions,  as  an  appendix  to  this 
notice. 

In  today's  Federal  Register,  the  PBGC 
also  is  publishing  an  interim  final, 
procedural  rule  requiring  use  of  Form 
200  for  any  notice  of  failure  to  make 
required  contributions  for  which  the  10- 
day  filing  period  ends  on  or  after 
January  1, 1992.  The  agency  expects  to 
publish  a  notice,  including  the  collection 
of  information  approved  by  OMB  and 
related  instructions,  before  that  date. 


Issued  at  Washington,  DC,  this  12th  day  of 
November.  1991. 

lames  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

Appendix 

PBGC  Form  200 

Approved  OMB  XXXX-XXXX 

Expires  xx/yy/94 

Notice  of  Failure  to  Make  Required 
Contributions 

FOR  PBGC  USE  ONLY 

File  this  form  to  notify  the  Pension 
Benefit  Guaranty  Corporation  of  a 
failure  to  make  required  contributions 
(see  ERISA  section  302(f)(4)(A)  and 
Code  section  412(n)(4)(A))  to  a  single- 
employer  plan  that  is  covered  by  Title 
IV  of  ERISA. 

— Do  NOT  file  this  form  for  any  other 
employee  benefit  plan. 

—Do  NOT  file  this  form  with  the 
Internal  Revenue  Service. 

—Do  NOT  file  this  form  UNLESS  the 
plan's  funded  current  liability 
percentage  is  less  than  100  percent. 

—Do  NOT  file  this  form  UNLESS  the 
total  of  unpaid  balances  of  required 
payments  exceeds  $1  million. 

PART  I.  GENERAL  FLAN 
INFORMA-nON 

la    Plan  name 

b    Plan  year  commencement  date 


Month 


Day 


Year 


2    Plan  administrator 


Name 


Address    (number  and  street) 

City  or  town    State    ZIP  Code 
Telephone  number /_ 


Area  Code 
3a    Contributing  Sponsor 


Name 


Address    (number  and  street] 

City  or  town    State    ZIP  Code 
Telephone  number /_ 


Area  Code 

b    Employer  identification  and  plan 
numbers 
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saioi 


Enter  9  digit 


EIN 


c  Different  EIN  and/or  PN  used  in 
previous  filings  with  the  PBGC 
DOL.  or  IRS 


ErterS  digit 


EIN 


4a    Is  the  contributing  sponsor  in  item 
3a  a  member  of  a  controlled  group? 


Yea 


No 


b    If  you  checked  "Yes"  to  item  4a,  that 
contributing  sponsor's  parent  (if 
none,  enter  "none") 

Name 

Company /Firm 

Address    (number  and  street] 

City  or  town    State    ZIP  Code 
Telephone  number 


Area  Code 


Erier  9  DIgH  EIN 


c    If  you  checked  "Yes"  to  item  4a.  are 
there  any  controlled  group  members 
other  than  the  one(8)  identified  in 
item  3a  and/or  item  4b7 


Yes 


No 


d    If  you  checked  "Yes"  to  item  4c. 
submit  the  name,  address, 
telephone  number,  and  EIN  of  each 
controlled  group  member  for  which 
information  is  not  provided  in  item 
3a  or  item  4b  and  a  description  of 
the  structure  of  the  controlled  group. 

Sa    Is  there  more  than  one  contributing 
sponsor? 


EnlarS 
digit  PN 


Yes 


No 


b    If  you  checked  "Yes"  to  item  5a. 
submit  the  name  of  each 
contributing  sponsor  and.  for  each 
contributing  sponsor  for  which 
information  is  not  provided  in 
previous  items,  the  address, 
telephone  number,  and  EIN. 

6    Authorized  contact  (if  same  as 
individual  signing  certification  in 
item  12.  enter  "same") 

Name 

Address    (numlwr  and  street] 


ZIP  Code 
-/ 


City  or  town    State 
Telephone  number  _ 
Area  Code 

PART  n.  PLAN  FUNDING 
INFORMATION 

7a  Describe  the  required  payment  that 
resulted  in  the  requirement  to  notify 
the  PBGC 


b    Due  date  for  the  required  payment 
described  in  item  7a 


Month 


Day 


Year 


6a    Total  of  unpaid  balances  of 
required  payments  (including 
interest) 

S  -^——^^^—^^^——^^^^^ 

h    Describe  how  the  amount  in  item  8a 
was  determined 


9    Submit  the  following  documentation 
and  information  with  this  form: 


Enters 
digNPN 


a    Copy  of  most  recent  plan  actuarial 

valuation  report: 
b    Copy  of  Form  5500,  Schedule  B.  for 

most  recent  plan  year  for  which 

filed: 
c    Copy  of  any  IRS  letter(s)  granting  or 

modifying  a  funding  waiver  and/or 

an  extension  of  the  amortization 

period: 
d    Statement  describing  any  pending 

request(8)  for  a  funding  waiver  and/ 

or  for  an  extension  of  the 

amortization  period. 

FART  ni.  CONTRIBUTING  SPONSOR 
AND  CONTROLLED  GROUP 
HNANCIAL  INFORMATION 

10  Submit  the  following  documentation 
with  this  form  with  respect  to  the 
contributing  sponsor  in  item  3a  and 
each  other  member  of  the  same 
controlled  group  as  that 
contributing  sponsor 

a    Copies  of  financial  statements  for 
the  most  recent  three  fiscal  years 
for  which  available  and  of  the  most 
recent  interim  financial  statements; 

b  Copies  of  any  SEC  filings  during  the 
past  6  months,  including  Form  10-K, 
Form  10-Q,  and  Form  8-K; 

c    If  any  member  of  the  controlled 
group  currently  is  the  subject  of  a 
bankruptcy,  insolvency, 
receivership,  or  similar  proceeding, 
copies  of  any  Statement  of  Affairs. 
Disclosure  Statement,  and  Plan  of 
Reorganization  (or  similar  filing(8)] 
and  interim  financial  reports  filed  in 
such  proceeding. 

PART  IV.  CERTIHCATIONS 

11  Enrolled  Actuary  Certification 
I  certify  that,  to  the  best  of  my 

knowledge  and  belief,  the 
information  contained  in  items  7 
and  8  of  this  form  is  true,  correct, 
and  complete  and  conforms  to  all 
applicable  laws  and  regulations.  In 
making  this  certification,  I  recognize 
that  knowingly  and  willfully  making 
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false,  fictitious,  or  fraudulent 
statements  to  the  PBGC  is 
punishable  under  18  U.S.C.  1001. 

Name    (type  or  print) 

Enrollment  number 


Company/Firm 


Address    (number  and  street) 

City  or  town    State    ZIP  Code 

Telephone  number / 

Area  Code 


Signature 


Date 

12    Contributing  Sponsor  or  Parent 
Certification 
I  certify  that,  to  the  best  of  my 
knowledge  and  belief,  the 
information  made  available  to  the 
enrolled  actuary  and  all  other 
information  and  documentation  in 
this  filing  is  true,  correct,  and 
complete  and  conforms  to  all 
applicable  laws  and  regulations.  In 
making  this  certification,  I  recognize 
that  knowingly  and  willfully  making 
false,  fictitious,  or  fraudulent 
statements  to  the  PBGC  is 
punishable  under  18  U.S.C.  1001. 

Name  and  title    (type  or  print) 

Name  of  contributing  sponsor  or  parent 

Address    (number  and  street) 

City  or  town    State    ZIP  Code 

Telephone  number / 

Area  Code 


Signature 


Date 

DRAFT 

PBGC 

U.S.  Government  Agency 

FIUNG  INSTRUCTIONS  FOR 

NOTICE  OF  FAILURE  TO  MAKE 
REQUIRED  CONTRIBUTIONS 

PBGC  FORM  200 

PAPERWORK  REDUCTION  ACT 
NOTICE 

The  PBGC  needs  this  information  to 
make  decisions  regarding  enforcement 
of  a  hen  imposed  by  ERISA  section 
302(fl(l)  and  Code  section  412(n)(l).  You 
are  required  to  provide  this  notification 
pursuant  to  ERISA  section  302(f)(4)  and 
Code  section  412(n)(4].  Confidentiality  is 
limited  to  that  provided  under  the 
Freedom  of  Information  Act  and  the 
Privacy  Act. 


The  estimated  time  needed  to 
complete  this  form  is  5.75  hours  when  a 
payment  failure  first  results  in  a  total  of 
unpaid  balances  that  exceeds  Si  million 
and  2.75  hours  when  there  is  a 
subsequent  payment  failure  and  the 
total  of  unpaid  balances  continues  to 
exceed  $1  million.  These  times  are 
estimated  averages  that  will  vary 
depending  on  the  nature  and 
organizational  structure  of  persons 
liable  for  plan  contributions  (in 
particular,  whether  the  plan's 
contributing  sponsor  is  a  member  of  a 
controlled  group  and,  if  so,  the  size  of 
that  group]  and  on  the  funding  history  of 
the  plan. 

If  you  have  any  conunents  concerning 
the  accuracy  of  diese  time  estimates  or 
suggestions  for  improving  the  form  or 
these  instructions,  please  send  your 
comments  to  the  Pension  Benefit 
Guaranty  Corporation,  Office  of  the 
General  Counsel,  (Code  22500),  2020  K 
Street,  NW..  Washington,  DC  20006-1860 
and  OfTice  of  Management  and  Budget, 
OIRA.  Attention  Desk  Officer— PBGC, 
room  3001,  New  Executive  Office 
Building,  Washington.  DC  20503. 

INTRODUCTION 

ERISA  section  302(f]  and  Code  section 
412(n)  include  the  same  Uen  provisions 
relating  to  a  failure  to  make  required 
contributions  to  a  single-employer  plan 
to  the  minimum  funding  standards 
(ERISA  section  302/Code  section  412) 
for  any  post-1987  plan  year  for  which 
the  plan's  funded  current  liability 
percentage  (as  defined  in  ERISA  section 
302(d)(8)(B)/Code  section  412(1)(8)(B)]  is 
less  than  100  percent. 

There  is  a  lien  in  favor  of  the  plan  if: 

(1)  Any  person  fails  to  make  a 
required  installment  or  any  other 
payment  required  under  ERISA  section 
302  and  Code  section  412  when  due,  and 

(2)  The  unpaid  balance  of  the  required 
installment  or  other  payment  (including 
interest),  when  added  to  the  aggregate 
unpaid  balance  of  all  preceding  such 
installments  or  other  payments  for 
which  payment  was  not  made  when  due 
(including  interest),  exceeds  $1  million. 

The  amount  of  the  lien  is  equal  to  the 
lesser  of  (1)  the  amount  by  which  the 
unpaid  balances  (including  interest) 
described  above  exceed  $1  million  or  (2) 
the  aggregate  unpaid  balance  of 
required  installments  and  other 
payments  (including  interest)  for  plan 
years  beginning  after  1987  for  which 
payment  has  not  been  made  when  due. 
This  amount  is  treated  as  taxes  due  and 
owing  the  United  States. 

The  lien  is  upon  all  property  and 
rights  to  property  (whether  real  or 
personal)  belonging  to  the  person  or 
persons  who  are  liable  for  required 


contributions  [i.e.,  a  contributing 
sponsor  and  each  member  of  the 
controlled  group  of  which  that 
contributing  sponsor  is  a  member).  It 
arises  on  the  60th  day  following  the  due 
date  for  the  required  payment  and 
continues  until  the  last  day  of  the  first 
plan  year  in  which  the  total  of  unpaid 
balances  described  above  no  longer 
exceeds  $1  million. 

Any  lien  imposed  for  failure  to  make 
required  contributions  may  be  perfected 
and  enforced  only  by  the  PBGC  or.  at  its 
direction,  by  the  plan's  contributing 
sponsor  or  any  member  of  the 
contributing  sponsor's  controlled  group. 
Therefore,  ERISA  section  302(f)(4)(A} 
and  Code  section  412(n)(4)(A)  require 
that  PBGC  be  notified  whenever  there  is 
a  failure  to  make  a  required  payment 
and  the  total  of  unpaid  balances 
(including  interest)  exceeds  $1  million. 
Notice  must  be  provided  within  10  days 
of  the  due  date  for  the  required 
payment. 

To  comply  with  this  notification 
requirement  with  respect  to  a  single- 
employer  plan  that  is  covered  by  Title 
rv  of  ERISA,  the  PBGC  requires  that  a 
contributing  sponsor  and,  if  that 
contributing  sponsor  is  a  member  of  a 
parent-subsidiary  controlled  group,  the 
parent,  file  Form  200  whenever  such  a 
failure  occurs. 

Note:  The  PBGCs  decision  not  to  require 
(at  this  time)  controlled  group  members  other 
than  contributing  sponsors  and  parents  to  file 
Form  200  does  not  in  any  way  limit  the  joint 
and  several  liability  of  each  controlled  group 
member  for  required  group  member  for 
required  payments  (whether  the  controlled 
group  of  which  a  contributing  sponsor  is  a 
member  is  a  "parent-subsidiary",  "brother- 
sister",  or  "combined"  group),  the  imposition 
of  the  lien  on  all  assets  of  each  controlled 
group  member,  or  the  ability  of  the  PBGC  to 
take  all  appropriate  steps  to  perfect  end 
enforce  the  lien. 

The  PBGC  has  restricted  Form  200  to 
information  generally  needed  ifi  its 
decisionmaking  regarding  enforcement 
of  a  lien  imposed  by  ERISA  section 
302(f)  and  Code  section  412(n).  If  the 
PBGC  concludes  that  it  needs  additional 
information  in  a  particular  case,  it  will 
notify  (in  writing)  the  person  required  to 
supplement  the  Form  200  and  specify  the 
date  by  which  the  additional 
information  must  be  submitted. 

Note:  Pursuant  to  ERISA  section  4071,  the 
PBGC  may  access  a  penalty  against  any 
person  who  fails  to  provide  a  notice  or  other 
material  information  required  under  ERISA 
section  302(f)(4),  or  any  regulations 
thereunder,  within  the  applicable  time  limit. 
The  penalty  is  payable  to  the  PBGC  and  may 
not  exceed  SlOOO  for  each  day  that  the  failure 
continues. 


Federal  Register  /  Vol.  56.  No.  221  /  Friday.  November  15.  1991  /  Notices 


58103 


DEnNITIQNS 

As  used  in  PBGC  Form  200  and  these 
instructions — 

Code  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

Contributing  sponsor  means  the 
person  entitled  to  receive  a  deduction 
under  Code  section  404(a)(1)  for 
contributions  required  to  be  made  to  the 
plan  under  ERISA  section  302  and  Code 
section  412. 

Controlled  group,  for  purposes  of 
ERISA  section  302(f)  and  Code  section 
412(n),  means  any  group  treated  as  a 
single  employer  under  subsection  (b), 
(c).  (m).  or  (o)  of  Code  section  414. 

Covered  by  Title  IV  of  ERISA  means 
that  a  plan  so  described  is  covered  by 
ERISA  section  4021(a)  and  not  excluded 
under  ERISA  section  4021(b). 
DOL  means  the  Department  of  Labor. 
Due  date  means  the  date  set  forth  in 
ERISA  section  302(e)  and  Code  section 
412(m)  for  payment  of  a  required 
installment  and,  in  the  case  of  a 
payment  other  than  a  required 
installment,  the  date  such  payment  is 
required  to  be  made  under  ERISA 
section  302  and  Code  section  412. 

ERISA  means  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended. 

IRS  means  the  Internal  Revenue 
Service. 

Parent  means  the  parent  of  a  "parent- 
subsidiary"  controlled  group  of 
corporations  or  group  of  trades  or 
businesses  under  common  control 
(within  the  meaning  of  subsection  (b)  or 
(c)  of  Code  section  414  and  the 
regulations  thereunder).  Where  there  is 
more  than  one  parent  in  a  "parent- 
subsidiary"  group,  the  term  "parent" 
refers  to  the  parent  at  the  highest  level 
in  the  chain  of  corporations  and/or 
other  organizations  comprising  the 
group.  (For  example,  if  Corporation  A 
owns  all  of  the  stock  of  Corporation  B 
arvd  Corporation  C,  and  Corporation  B 
owns  all  of  the  stock  of  Corporation  X. 
the  contributing  sponsor,  then  the 
"parent"  of  Corporation  X  is 
Corporation  A.) 

PBGC  means  the  Pension  Benefit 
Guaranty  Corporation. 

Required  installment  means  any  of 
the  four  quarterly  contribution  payments 
required  for  each  plan  year  by  ERISA 
section  302(e)  and  Code  section  412(m). 
Required  payment  means  a  required 
installment  or  other  payment  required 
under  ERISA  section  302  and  Code 
section  412. 

SEC  means  the  Securities  and 
Exchange  Commission. 

Single-employer  plan  means  a  defined 
benefit  plan  (as  defined  in  ERISA 
section  3(35))  that  is  not  a  multiemployer 


plan  (as  defined  in  ERISA  section 
4001(a)(3)). 

GENERAL  INSTRUCTIQNS 

The  filer  should  assure  that  an 
appropriate  response  is  provided  for 
each  item,  as  follows: 

1.  If  an  item  requests  a  date,  enter  two 
digits  in  each  box,  e.g.,  enter  "07"  for 

July- 

2.  If  responding  to  an  item  requires  the 
attachment  of  documentation  or 
Information,  mark  the  attachment  to 
identify  the  item  to  which  it  responds. 

No  additions  or  deletions  may  be 
made  to  the  certifications. 

Who  Must  File 

Form  200  must  be  filed  by  (1)  a 
contributing  sponsor  and  (2)  if  a 
contributing  sponsor  is  a  member  of  a 
"parent-subsidiary"  controlled  group, 
the  parent  of  such  group.  However,  if  a 
timely  and  complete  Form  200  is 
properly  filed  by  either  a  contributing 
sponsor  or  the  parent,  the  PBGC  will 
deem  the  other  to  have  so  filed.  (As 
noted  above  (see  "Introduction"),  each 
other  member  of  any  controlled  group  of 
which  a  contributing  sponsor  is  a 
member  also  is  jointly  and  severally 
liable  for  required  payments  and  the 
PBGC  may  enforce  the  statutory  lien 
imposed  on  its  assets.) 

When  to  File 

Form  200,  Including  all  required 
documentation  and  information,  must  be 
filed  with  the  PBGC  no  later  than  10 
days  after  the  date  for  the  required      . 
payment.  ' 

Note:  Form  200  must  be  filed  each  time 
there  is  a  failure  described  in  ERISA  section 
302(0(1)  and  Code  section  412(nMl)  and  the 
total  of  unpaid  balances  of  required 
payments  (including  interests)  exceeds  $1 
million. 

The  filing  date  for  Form  200  is  the  date 
on  which  it  is  received  by  the  PBGC 
office  specified  below  (see  "Where  to 
File"),  if  it  is  received  no  later  than  4 
p.m.  on  a  weekday  other  than  a  Federal 
holiday.  If  it  is  received  after  4  p.m.  or 
on  a  weekend  or  a  Federal  holiday,  the 
Form  200  is  deemed  to  be  filed  on  the 
next  reguFar  business  day. 

In  computing  the  10-day  period,  the 
due  date  of  the  payment  that  resulted  in 
the  requirement  to  notify  the  PBGC  is 
not  included.  Form  200  is  due  10  days 
thereafter  unless  that  day  is  a  Saturday, 
Sunday,  or  Federal  holiday,  in  which 
case  the  10-day  period  runs  until  4  p.m. 
on  the  next  day  that  is  not  a  Saturday, 
Sunday,  or  Federal  holiday. 

Where  to  File 

Form  200  may  be  delivered  by  mail  or 
by  hand  to: 


Pension  Benefit  Guaranty  Corporation. 
Case  Operations  and  Compliance 
Department,  Room  5500  (Code  45000), 
2020  K  Street,  NW,  DC  20006-18ea 

For  Copies  of  PBGC  Fonn  200, 
Questions.  Problenu 

To  request  copies  of  Form  200,  contact 
the  PBGC's  Control  Division  (Code 
45200)  at  the  address  or  telephone 
number  shown  below. 

Those  who  have  questions  or 
problems  regarding  Form  200  or  these 
instructions  may  contact: 
Pension  Benefit  Guaranty  Corporation. 

Case  Operations  and  Compliance 

Department.  Administrative  Review 

and  Technical  Assistance  Division, 

(Code  45400).  2020  K  Street.  NW., 

Washington  DC  20006-1860. 

Telephone:  (202)  778-8800. 

Hearing  impaired  persons  may 
telephone  (202)  778-8859. 

These  phone  numbers  are  not  toll-free 
numbers,  and  the  PBGC  carmot  accept 
collect  calls. 

Use  of  Facsimile  Fonns 

The  PBGC  will  accept  a  reproduction 
or  other  facsimile  of  Form  200  //  it 
presents  the  same  items  in  the  same 
location.  However,  any  required 
signature  must  be  an  original. 

Failure  to  Timely  File 

Pursuant  to  ERISA  section  4071.  the 
PBGC  may  assess  a  penalty  for  failure 
to  timely  file  a  complete  Form  200.  This 
penalty  is  payable  to  the  PBGC  and  may 
not  exceed  $1,000  a  day  for  each  day 
that  the  failure  continues. 

Previously  Submitted  Infonnation 

Because  ERISA  section  302(f)(4)(A) 
and  Code  section  412(n)(4)(A)  require 
that  the  PBGC  be  notified  each  time 
there  is  a  failure  to  make  a  required 
payment  and  the  total  of  unpaid 
balances  of  required  payments 
(including  interest)  exceeds  $1  million, 
more  than  one  filing  may  be  required 
regarding  the  same  plan,  and  at  least 
some  of  the  information  included  in  a 
previous  Form  200  may  continue  to  be 
accurate  and  responsive  at  the  time  that 
a  subsequent  form  200  must  be  filed.  It 
also  is  possible  that  information 
submitted  to  the  PBGC  in  another 
context  [e.g.,  in  a  distress  termination 
filing  pursuant  to  ERISA  section  4041(c) 
or  in  a  notice  of  a  reportable  event 
required  by  29  CFR  part  2615)  is 
responsive.  Therefore,  a  filer  may 
respond  to  an  item  that  calls  for 
previously  submitted  documentation  or 
other  information  by  identifying  the 
previous  submission  in  which  the 
response  was  provided. 
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SPECIFIC  INSTRUCTIONS 
Fart  L  General  Plan  Information 

la    Enter  the  complete  name  of  the  plan 
as  it  appears  on  the  plan  document. 

b    Enter  the  first  day  of  the  plan  year 
for  which  the  payment  described  in 
item  7a  was  required. 

2    Enter  the  name,  address,  and 

telephone  number  of  the  individual 
or  the  board  or  other  entity,  if  any, 
specifically  designated  as  plan 
administrator  by  the  terms  of  the 
plan  or  trust  agreement.  If  none  is 
so  designated  or  if  a  contributing 
sponsor  is  so  designated,  enter  ^e 
name,  address,  and  telephone 
number  of  that  contributing 
sponsor. 

3a    Enter  the  name,  address,  and 
telephone  number  of  (1)  the 
contributing  sponsor  that  is  filing 
this  form  or  (2)  if  the  parent  is  filing 
this  form,  the  controlled  group 
member  that  is  the  contributing 
sponsor.  (If  the  parent  is  filing  and 
the  plan  covers  the  employees  of 
more  than  one  controlled  group 
member,  provide  information  with 
respect  to  the  controlled  group 
member  with  the  greatest  number  of 
participants.) 

b    Enter  the  9-digit  employer 
identification  number  (EIN) 
assigned  to  the  contributing  sponsor 
in  item  3a  by  the  IRS  for  income  tax 
purposes  and  the  3-digit  plan 
number  (PN)  assigned  by  the 
contributing  sponsor. 

c    If  the  EIN/PN  in  item  3b  is  different 
from  that  used  in  earlier  filings  with 
the  PBGC  (including  premium  and 
reportable  event  filings),  the  DOL, 
or  the  mS.  enter  the  EIN/PN 
previously  reported.  (If  a  different 
EIN  or  PN  has  not  been  used  for  this 
contributing  sponsor/plan  in 
previous  fihngs,  enter  "NA"  (not 
applicable).) 

4b    If  you  checked  "Yes"  to  item  4a, 
enter  the  name,  address,  telephone 
number,  and  EIN  (or  "none"  if  there 
is  no  EIN)  of  the  parent  (i.e.,  the  filer 
or  the  parent  of  the  filer's  controlled 
group).  (If  the  controlled  group  is  a 
"brother-sister"  group,  enter 
"none"). 

d    If  you  checked  "Yes"  to  item  4c, 
attach  a  statement  with  (1)  the 
name,  address,  telephone  number, 
and  EIN  (or  state  that  there  is  no 
EIN)  of  each  other  controlled  group 
member  and  (2)  a  description  of  the 
structure  of  the  controlled  group. 
(The  description  must  include  the 
relationship  of  each  member  of  the 
parent-subsidiary,  brother-sister,  or 
combined  group,  as  applicable,  to 
the  controlled  group.  For  example: 


"Corporation  A,  the  parent  of  a 
parent-subsidiary  group  of  trades  or 
businesses  under  common  control, 
has  three  wholly-owned 
subsidiaries,  Corporation  B, 
Corporation  C,  and  Partnership  D. 
Corporation  B  and  Corporation  C 
each  owns  50  percent  of  the  stock  of 
Corporation  X,  the  contributing 
sponsor.  Partnership  D  owns  all  of 
the  stock  of  Corporation  Y.") 

5a    Check  "Yes"  if  the  plan  is 
maintained  by  tow  or  more 
contributing  sponsors  and  all  plan 
assets  are  available  to  pay  benefits 
to  all  plan  participants  and 
beneficiaries. 

b    If  you  checked  "Yes"  to  item  5a, 
attach  a  statement  with  (1)  the 
name  of  each  contributing  sponsor 
and  (2)  the  address,  telephone 
number,  and  EIN  (or  state  that  there 
is  no  EIN)  of  any  contributing 
sponsor(s)  for  which  this 
information  is  not  provided  in 
response  to  previous  items. 

6    Enter  the  name,  address,  and 

telephone  number  of  an  individual 
who  is  an  authorized  representative 
of  the  contributing  sponsor  or  the 
parent  filing  this  form  if  this  is  not 
the  individual  signing  the 
certification  in  item  12. 

Part  n.  Plan  Funding  Information 

Note:  An  enrolled  actuary  must  certify  that 
the  information  in  items  7  and  S,  among  other 
things,  conforms  to  applicable  Code  and  IRS 
requirements  (see  item  11). 

7a    Describe  the  required  payment  that 
was  not  made  when  due,  resulting 
in  the  requirement  to  notify  the 
PBGC  (e.g.,  "the  second  quarterly 
installment  for  the  plan  year 
beginning  on  )u!y  1, 1991"). 

8a    Enter  the  total  amount,  as  of  the 
due  date  in  item  7b,  of  the  unpaid 
balance  of  the  required  payment 
described  in  item  7a  and  the 
aggregate  unpaid  balance  of  all 
preceding  required  payments  for 
which  payment  was  not  made  when 
due  (i.e.,  include  in  this  amount  the 
unpaid  balances,  including  interest, 
of  all  required  payments  for  which 
payment  was  not  made  when  due). 

b    [)escribe  how  the  amount  in  item  8a 
was  determined,  including  the 
actuarial  assumptions  and  methods 
used  if  different  from  the  actuarial 
assumption  and  methods  used  in 
the  plan  actuarial  valuation  report 
submitted  in  response  to  item  9a. 

9c    Attach  a  copy  of  any  IRS  letterfs) 
granting  or  modifying  a  funding 
waiver  (under  ERISA  section  303/ 
Code  section  412(d))  or  an  extension 
of  the  amortization  period  (under 
ERISA  section  304/Code  section 


412(e))  for  any  plan  year,  except  a 
letter  relating  to  (1)  a  waived 
funding  deficiency  that  has  been 
fully  amortized  (pursuant  to  ERISA 
section  302(b)(2)(C)/Code  section 
412(b)(2)(C))  or  (2)  an  extended 
amortization  period  that  has  ended 
if  all  contributions  required 
pursuant  thereto  have  been  made. 
d    Attach  a  statement  describing  any 
pending  request(s)  for  a  funding 
waiver  (under  ERISA  section  303/ 
Code  section  412(d))  and/or  for  an 
extension  of  the  amortization  period 
(under  ERISA  section  304/Code 
section  412(e)),  including  the  relief 
requested. 

Part  m.  Contributing  Sponsor  and 
Controlled  Group  Financial  Infonnation 

10a    Attach  copies  of  audited  or,  if  not 
available,  unaudited  Financial 
statements  that  were  prepared  for 
the  contributing  sponsor  and  each 
other  controlled  group  member 
individually,  including  balance 
sheets,  income  statements, 
statements  of  cash  flows,  and  notes 
to  financial  statements  and  annual 
reports.  However.  7/ financial 
statements  were  only  prepared  on  a 
consolidated  basis  for  more  than 
one  controlled  group  member, 
consolidated  financial  statements 
and  consolidating  financial 
statements  or,  if  not  available, 
consolidating  trail  balances  that 
identify  each  controlled  group 
member  individually  may  be 
attached  instead. 

rV.  Certifications 

11  This  certification  must  be  made  by 
an  enrolled  actuary. 

12  This  certification  must  be  made  by 
an  o^cer  (or  an  individual  of 
comparable  authority  in  an 
unincorporated  organization)  of  the 
contributing  sponsor  or  parent  that 
is  filing  the  Form  200. 

(FR  Doc.  91-27552  Filed  11-14-91;  8:45  am| 

BtUINO  COOC  77(W-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

SHf-Fleguiatory  OryanizaUons; 
AppticatiOTO  for  UnHsttd  Trading 
PrivHegea  and  of  Opportunity  for 
Haerfng;  MIdwaat  Stock  Exchanga, 
Incorporatad 

November  8, 1991.  ' 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Conunission")  pursuant  to  Section 
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12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Kasler  Corporation 
Common  Stock,  No  Par  Value  (File  No.  7- 
7499) 
Partners  Preferred  Yield.  Ina 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7500) 
RfR  Nabisco  Holdings  Corp. 
$.835  Depositary  Shares  (each  representing 
one-fourth  of  a  share  of  Series  A 
Conversion  Preferred  Stock,  $.01  Par 
Value)  (File  No.  7-7501) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  3, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportxmity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  infonnation  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jooathan  G.  Katz. 
Secretary. 
[FR  Doc.  91-27453  Filed  11-14-91:  8:45  am) 

BtLLNM  COOC  MIO-AI-M 


[RaiMS*  No.  34-2M20;  Inlerrwtionai  Ser««« 
RetSM*  No.  340;  FN*  rto.  SR-OCC-91-04] 

Self-Regulatory  Organizatkma;  the 
Optlona  Clearing  Corporation;  Order 
Approving  a  Propoaed  Rule  Change 
Relating  to  Croaa-Rate  Foreign 
Currency  Optlona 

Novemt)er  7, 1991. 

On  March  7, 1991,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
rule  change  (SR-OCC-91-04)  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  The 


purpose  of  the  proposed  rule  change  is 
to  enable  OCC  to  issue,  clear,  and  settle 
cross-rate  foreign  currency  options 
("crossrate  options")  which  tfie 
Commission  approved  for  trading  on  the 
Philadelphia  Stock  Exchange  ("PHLX").» 
Notice  of  the  OCC's  proposal  appeared 
in  the  Federal  Register  on  April  16, 
1991.*  OCC  amended  the  proposal  on 
September  20, 1991.*  The  Commission 
did  not  receive  any  comments  regarding 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change  as 
amended. 

I.  Desciipdoo  of  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  nde 
change  is  to  enable  OCC  to  issue,  clear, 
and  settle  options  to  purchase  or  seU  a 
foreign  currency  ("underlying  foreign 
currency")  where  the  exercise  price  and 
premium  are  designated  in  a  di^erent 
foreign  currency  ("trading  currency") 
other  than  U.S.  dollars.  The  Commission 
has  approved  for  trading  on  the  PHLX 
three  such  European-style  •  cross-rate 
options:  (1)  Options  on  German 
deutsche  marks  with  exercise  prices  in 
Japanese  yen  ("DM/JY  options");  (2) 
options  on  British  pounds  with  exercise 
prices  in  Japanese  yen  ("BP/JY 
options");  and  (3)  options  on  British 
pounds  with  exercise  prices  in  German 
deutsche  marks  ("BP/DM  options").* 


■  15  U.S.C.  78l(bHl). 


'  SecuritiM  Exchange  Act  Release  No.  29019 
(November  7. 1991). 

■  Securitie*  Exchai^  Act  Release  No.  29064 
(April  10. 1991).  56  FR  15369. 

*  CX:C  amended  the  proposal  to  reflect  certain 
changes  in  the  proposed  procedures  for  clearance 
and  settlement  of  cross-rate  options.  The  changes 
include: 

■  (1)  clearing  member  settlement  obligations  are 
due  on  the  exercise  settlement  date,  not  on  the  day 
after  the  exercise  settlement  date  as  originally 
proposed: 

(2)  OCC  may  reject  transactions  in  cross-rate 
options  for  non-payment  of  premiums: 

(3)  clearing  members  that  deposit  cash  margin  in 
U.S.  dollars  or  a  foreign  currency  can  make  a 
withdrawal  only  in  the  same  currency  deposited: 

(4)  clearing  memt>er  performance  of  its  exercise 
settlement  obligations  to  OCC  is  reguired  before 
OCC  renders  counter  performance  to  the  clearing 
member 

(5)  OCC  will  not  accept  delivery  versus  payment 
("DVP")  authorizations  to  effect  e.xerctse  settlement 
until  a  future  date  when  its  DVP  arrangements  are 
in  place:  and 

(e)  OCC  will  not  draft  clearing  members'  foreign 
bank  accounts  for  any  provisional  margin  deficit. 

Letter  from  |ames  Yong.  Assistant  Vice  f>resident 
and  Deputy  General  Counsel.  OCC.  to  Jonathan 
Kallman.  Assistant  Director,  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
September  19. 1991. 

*  A  European-style  option  is  an  option  that  is 
exercisable  only  on  the  date  it  expires. 

*  OCC  anticipates  eventually  to  clear  additional 
cross-rate  options  involving  other  currencies, 
different  combinations  of  currencies,  and  American- 
style  as  well  as  European-style  options.  An 
American-style  option  is  an  option  that  is 


a.  OCC  Processing  Time  Frames 

Cross-rate  options  will  trade  during 
the  same  hours  as  the  existing  options 
on  foreign  currency.'  OCC  will  process 
cross-rate  options  using  OCC's 
International  Clearing  System  ("ICS") 
during  the  standard  ICS  "processing 
window"  [i.e.,  between  the  hours  of  4 
p.m.  and  6  p.m.  Central  Time  ["CT'J). 
Thereafter.  non-U.S.  dollar  settlements 
of  cross-rate  options  will  be  conducted 
in  each  country  of  origin  prior  to  the 
next  regular  U.S.  dollar  settlement  in  the 
United  States.  OCC  will  transmit 
settlement  instructions  to  OCC 
settlement  banks  in  Japan  and  Germany 
at  the  opening  of  the  business  day  in 
those  countries  [i.e.,  6:45  p.m.  CT,  8:45 
am,  in  Japan,  for  JY  settlements  and  1:45 
a.m.  CT.  8:45  am.  in  Germany,  for  DM 
settlements).  The  settlement  time  in 
Japan  and  Germany  for  premium  and 
margin  settlements  ("regular  daily 
settlement")  will  be  11  a.m.  for  a 
clearing  member  pay  and  12  noon  for  a 
clearing  member  collect  [i.e.,  9  p.m.  CT 
and  10  p.m.  CT  for  regular  daily 
settlement  in  Japan  and  4  a.m,  CT  and  5 
a.m.  CT  for  regular  daily  settlement  in 
Germany).* 

Notice  of  exorcises  and  assignments 
of  those  exercises  for  cross-rate  options 
will  be  processed  in  the  same  manner  as 
other  foreign  currency  options.  Because 
the  Commission  is  approving  only 
European-style  cross-rate  options  at  this 
time,  clearing  members  may  submit 
notice  of  exercises  to  OCC  for 
assignment  only  within  a  limited  time 
before  those  options  expire.  Thus,  OCC 
will  not  conduct  daily  exercise 
assignments  and  settlements.  Settlement 
of  exercised  and  assigned  cross-rate 
options  is  described  briefly  below, 

b.  Margin  of  Cross-Rate  Options 

Under  the  proposed  rule  change, 
margin  requirements  for  cross-rate 
options  will  be  calculated  using  the 


exercisable  at  any  time  t>efore  Its  expiration  dale. 
Any  such  proposal  will  be  subject  to  Commission 
review  pursuant  to  section  19(b)(2)  of  the  Act.  Letter 
from  Don  L  Horwitx,  senior  Vice  President  and 
General  Counsel,  to  Jonathan  Kallman.  Assistant 
Director.  Division.  Commission,  dated  September 
27, 1991. 

^  Trading  hours  on  the  PIILX  for  cross-rate 
options  will  l>e  7  p.m.-ll  p.m.  and  12:30  am.-Z:30 
p.m.  Eastern  Daylight  Time  ("EDT'J  or  6  p.m.-IO 
p.m.  and  11:30  p.m.-Z:30  p.m.  Eastern  Standard  Time 
("EST'). 

*  Under  OCCs  proposal  settlement  time  with 
respect  to  cross-rate  options  means  11  a.m.  in  the 
country  of  origin  in  the  trading  currency.  Cross-rate 
clearing  members  will  be  obligated  at  11  a.m.  in  the 
country  of  origin  to  pay  their  regular  daily 
settlements.  One  hour  after  the  settlement  time  for 
each  trading  currency.  OCC  will  be  obligated  to  pay 
any  premium  amount  due  frgm  OCC  to  each 
clearing  memt>er. 


I 
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same  risk-based  margining  system  now 
used  by  OCC  for  all  foreign  currency 
options  products  but  will  be  calculated 
in  the  trading  currencies  of  those 
options.  OCC  then  will  convert  the  total 
margin  requirement  for  each  trading 
ciurency  [e.g..  combining  margin 
requirements  in  DM/JY  and  BP/JY 
options]  to  a  U.S.  dollar  equivalent 
which  will  be  combined  with  the  U.S. 
dollar  margin  requirement  for  other 
products  in  order  to  arrive  at  a  total  U.S. 
dollar  denominated  margin 
requirement.* 

More  specifically,  during  the 
processing  window  between  4  p.m.  CT 
and  6  p.m.  CT  each  business  day,  OCC 
will  calculate  a  margin  requirement 
reflecting  current  price  and  position 
information  for  the  trading  day  with 
respect  to  only  cross-rate  options.  This 
will  be  combined  with  the  existing 
margin  requirements  for  other  products 
(based  upon  position  and  price 
information  from  the  preceding  trading 
day  plus  any  intraday  margin 
requirement  imposed  during  the  trading 
day  just  completed)  to  obtain  a 
"provisional  margin  requirement."  OCC 
will  compare  the  provisional  margin 
requirement  with  margin  assets  on 
deposit  to  determine  whether  the 
clearing  member  has  a  provisional 
margin  deficit  or  provisional  margin 
excess.  OCC  will  require  clearing 
members  to  deposit  margin  assets  to 
eliminate  any  provisional  margin  deficit 
by  the  regular  settlement  time  in  the 
United  States  on  the  following  business 
day. 

OCC  will  not  allow  a  clearing  member 
to  receive  a  premium  collect  in  any 
trading  currency  to  the  extent  that  the 
clearing  member  has  a  provisional 
margin  deficit  or  has  insufficient 
provisional  margin  excess  to  cover  a 
premium  pay  in  a  trading  currency  that 
settles  at  a  later  time.***  Premium 
collects  that  are  withheld  in  this  manner 
will  be  treated  by  OCC  as  margin 
deposits.  OCC  will  notify  clearing 
members,  prior  to  the  earliest  settlement 
time  in  ]apan  and  Germany  (11  a.m.  in 
Japan  and  11  a.m.  in  Germany),  if  OCC 
will  not  be  releasing  JY  or  DM  premium 
collects.  A  clearing  member  will  be 
permitted  to  submit  to  OCC  additional 


•  OCC  will  add  3%  of  the  margin  requirement  for 
cross-rale  options  to  each  clearing  member's  daily 
margin  requirement  to  protect  (X)C  against 
fluctuation  in  the  exchange  rates  between  the 
trading  currencies  and  U.S.  dollars.  For  example,  if 
a  cleanng  member's  yen  margin  requirement  is 
converted  to  SlOO.  OCC  will  require  an  additional 
3%  or  a  total  of  S103. 

■0  For  example.  OCC  would  withhold  the  yen 
premium  collect  from  a  clearing  member  that  has  no 
margin  deficit  or  excess,  a  premium  collect  in  yen. 
and  a  premium  pay  in  deutsche  marks. 


margin  assets  during  business  hours  in 
Japan  or  Germany  to  obtain  the  same 
day  release  of  the  JY  or  DM  premium 
collect." 

c.  Settlement 

Under  the  proposed  rule  change.  OCC 
will  settle  payment  and  delivery 
obligations  for  cross-rate  options  in 
basically  the  same  way  as  existing 
foreign  currency  options  except  for 
differences  in  settlement  procedures  in 
the  payment  and  collection  of  premiums 
and  aggregate  exercise  prices  in  foreign 
currencies.  Unlike  foreign  currency 
options,  premiums  for  cross-rate  options 
will  settle  in  the  country  of  origin  of  the 
particular  trading  currency  during 
business  hours  of  that  country.  OCC  will 
require  each  clearing  member  qualified 
to  trade  cross-rate  options  to  maintain  a 
bank  account  in  one  of  OCC's 
designated  settlement  banks  in  the 
country  of  origin  of  each  trading 
currency  and  each  underlying  currency. 
Each  clearing  member  also  will  be 
required  to  authorize  OCC  to  draft  these 
accounts,  for  purposes  of  making 
premium  and  exercise  settlements  in 
such  currency. 

i.  Premium  Settlement 

Premium  settlement  will  take  place  in 
the  country  of  origin  at  OCC  designated 
settlement  banks  through  debits  and 
credits  to  clearing  member  and  OCC 
accounts  at  those  banks.  Because 
premiums  are  paid  to  or  collected  from 
OCC.  OCC  has  established  overdraft 
credit  facilities  in  Japan  and  Germany  to 
ensure  payment  on  a  timely  basis  to 
clearing  members  in  the  event  one  or 
more  clearing  members  fail  to  pay  OCC 
on  a  timely  basis.  In  the  event  of  such  a 
failure,  OCC  will  draw  on  its  credit 
facility  to  satisfy  its  payment 
obligations.  OCC  then  will  calculate  the 
U.S.  dollar  equivalent  of  the  JY  or  DM 
premium  due  from  the  failing  clearing 
member  and  will  draft  this  amount  as 
part  of  the  clearing  member's  morning 
settlement  in  the  United  States.'*  The 


■  ■  Initially.  OCC  only  will  accept  yen  deposits  to 
its  account  in  Japan  to  satisfy  additional  margin 
obligations  in  yen  and  deutsrhe  mark  deposits  to  its 
account  in  Germany  to  satisfy  additional  margin 
obligation  in  deutsche  marks.  OCC  anticipates 
expanding  the  types  of  qualified  margin  assets  OCC 
will  accept  to  include  certain  forms  of  margin 
denominated  in  foreign  currencies,  such  as  non-U.S. 
dollar  denominated  letters  of  credit,  sovereign  debt 
of  approved  foreign  governments,  and  deposits  of 
the  trading  currencies.  Any  such  proposal  will  be 
subject  to  Commission  review  pursuant  to  section 
19(b)(2)  of  the  Act.  Letter  from  Don  L  Horwitz. 
supra  note  8. 

■*  Failure  to  make  the  payment  in  U.S.  dollars 
could  be  grounds  for  OCC  ceasing  to  act  for  the 
clearing  member  and  liquidating  its  positions. 


failing  clearing  member  still  will  be 
required  to  meet  its  JY  or  DM  premium 
settlement  obligations  at  the  settlement 
time  (i.e.,  11  a.m.  in  Japan  and  11  a.m.  in 
Germany)  on  the  next  foreign  business 
day  in  the  country  of  origin.  If  the  firm 
has  not  satisfied  its  premium  payment 
obligation  at  that  time,  OCC  will  instruct 
the  settlement  bank  to  purchase  the 
currency  required  to  repay  the  credit 
facility  and  OCC  will  use  the  failing 
clearing  member's  dollar  deposits  to  pay 
the  settlement  bank.  Failing  clearing 
members  will  be  assessed  all  costs 
pertaining  to  the  settlement  of 
overdrafts  and  may  be  subject  to  further 
disciplinary  action. 

ii.  Exercise  Settlement 

OCC  will  net  all  exercise  and 
assignment  activity  across  accounts  to  a 
single  net  pay  or  collect  in  each  trading 
and  underlying  currency.  To  the  extent 
that  a  frading  currency  is  also  an 
underlying  currency,  OCC  may  effect 
settlement  by  netting  such  amount 
together  with  premium  and  cash  margin 
amounts  payable  by  or  to  the  clearing 
member.  Net  pay/collect  amounts  will 
be  settled  through  the  cash  settlement 
system  in  each  country. 

Under  OCC's  proposal,  exercise 
settlement  will  be  effected  through 
"regular-way"  procedures  that  use  OCC 
as  the  intermediary  between  the 
clearing  member  due  to  receive  the 
underlying  foreign  currency  ("receiving 
member")  and  the  clearing  member 
obligated  to  deliver  the  underlying 
foreign  currency  ("delivering 
member")."  These  procedures  are 
described  briefly  below. 

For  regular-way  exercise  settlements 
of  BP/DM  cross-rate  options,  OCC  will 
settle  exercises  on  T-(-4  by  collecting,  at 
the  same  time,  the  strike  price  (DM) 
from  the  receiving  member  in  Germany 
and  the  underlying  foreign  currency  (BP) 
from  the  delivering  member  in  England. 
One  hour  later,  OCC  will  pay  the  strike 
price  (DM)  to  the  delivering  member  in 
Germany  and  deliver  the  underlying 
foreign  currency  (BP)  to  the  receiving 
member  in  England. 

The  process  differs  somewhat  for 
DM/JY  and  BP/JY  cross-rate  options 
because  of  the  differences  in  time  zones 
between  Europe  and  Japan.  For  regular- 
way  DM/JY  cross-rate  options,  OCC 


"  As  in  the  case  of  existing  foreign  currency 
options.  OCC  anticipates  eventually  enabling  crosi 
rale  options  clearing  members  to  elect  to  make 
settlement  through  dehvery  versus  payment 
("DVP")  procedures  that  essentially  are  the  same  as 
the  existing  DVP  procedures  for  foreign  currency 
options.  Any  such  proposal  will  be  subject  to 
Commission  review  pursuant  to  section  19(b)(2)  of 
the  Act.  See  OCC's  Rules,  chapter  XXI.  rule  2107(i). 
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will  collect  the  underlying  foreign 
currency  (DM)  from  the  delivering 
member  on  T-i-3  in  Germany.  OCC  will 
collect  the  strike  price  (JY)  from  the 
receiving  member  on  T-»-4  in  Japan  and 
one  hour  later  will  pay  the  strike  price 
(JY)  to  the  delivering  member.  OCC  will 
deliver  the  underlying  foreign  currency 
(DM)  to  the  receiving  member  on  T-»-4  at 
12:00  noon  in  Germany.  The  process  is 
similar  for  regular-way  exercise 
settlements  of  BP/JY  cross-rate  options. 

II.  Discussion 

Sections  17A(b)(3)  (A)  and  (F)  of  the 
Act  require  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.'^  As  discussed 
below,^  the  Commission  believes  that 
OCCs  proposed  rule  change  is  designed 
to  promote  the  prompt,  accurate,  and 
safe  clearance  and  settlement  of 
securities  transactions  and,  thus,  is 
consistent  with  section  17A  of  the  Act 
and,  specifically,  with  sections  17A(b)(3) 
(A)  and  (F). 

OCC's  proposal  parallels,  in  many 
respects,  OCCs  current  processing  of 
existing  foreign  currency  option 
products  except  that  premium  and 
exercise  prices  are  denominated  in  a 
foreign  currency  and  are  settled  during 
the  trading  hours  of  the  country  of  origin 
and  in  the  country  of  origin.  To  the 
extent  OCC's  proposal  is  different,  the 
Commission  believes  that  it  is 
appropriately  designed  to  accommodate 
the  requirements  of  section  17A  of  the 
Act.  Specifically,  during  its  review  of  the 
proposal,  the  Commission  considered 
the  adequacy  of  cross-rate  options 
premium  and  exercise  settlement 
procedures  and  the  risks  associated 
with  settlement  of  cross-rate  options. 

a.  Premium  Settlement  of  Cross-Rate 
Options 

A  different  aspect  of  OCC's  proposal 
is  the  daily  settlement  of  premium 
payments  in  currencies  other  than  U.S. 
dollars.  Under  OCC's  rules,  OCC 
generally  will  be  obligated  to  pay 
clearing  members'  JY  or  DM  premium 
settlement  at  12  noon  local  time  (10  p.m. 
CT  for  JY  settlement;  and  5  a.m.  CT  foi' 
DM  settlement)  >■  even  if  OCC  has  not 


received  the  premium  settlement  from 
the  paying  clearing  member.'*  OCC  has 
established  several  procedures  to 
protect  itself  and  its  clearing  members 
against  the  risk  of  a  clearing  member 
default. 

OCC  has  estabhshed  agreements  with 
banks  in  Japan  and  Germany  to  help 
assure  completion  of  daily  premium 
settlements.  As  described  above, 
clearing  members  must  maintain 
accounts  at  OCC  designated  banks  in 
the  countries  of  origin  of  the  trading  and 
imderlying  currencies.  The  foreign 
settlement  banks  will  provide  OCC  with 
notice  of  dishonor  of  clearing  member 
premium  pay  obligations  no  later  than 
settlement  time  [i.e.,  11  a.m.  in  Japan,  9 
pm.  CT  for  JY  settlement:  and  11  a  jn.  in 
Germany.  4  a.m.  CT  for  DM 
settlement).'^  Receiving  notice  of 
dishonor  one  hour  before  OCC  must 
fulfill  its  payment  obligation  should 
provide  OCC  time  to  make 
arrangements  to  finance  payment  in  the 
event  of  clearing  member  failure  or 
default.  OCC  has  established  overdraft 
credit  facilities  with  the  OCC  settlement 
banks  in  Japan  and  Germany  to  ensure 
prompt  payment  of  premiums  owed  by 
OCC  to  clearing  members  in  the  event  a 
clearing  member  fails  to  meet  its 
settlement  obligation  in  either  Japan  or 
Germany.  OCC  believes  these  facilities 
will  be  sufficient  to  accommodate 
anticipated  daily  trading  activity  in 
cross-rate  options." 


»♦  15  U.S.C.  78q-l(b)(3)  (A)  and  (F). 

'*  A  clearing  member's  ability  to  withdraw  funds 
at  settlement  time  (12  noon  for  a  clearing  member 
collect)  may  be  limited.  Although  OCC's  rules 
obligate  OCC  to  pay  premium  settlement  at  12  noon 
local  time,  final  settlement  at  OCCs  concentration 
bank  in  Japan  is  not  until  the  end  of  the  banking  day 
in  Japan.  Therefore,  settlement  funds  for  clearing 


members  whose  settlement  bank  is  also  OCC's 
concentration  bank  will  not  be  available  until  the 
end  of  the  banking  day  tn  Japan  for  overnight 
investment.  Clearing  members  whose  settlement 
bank  is  an  OCC  designati>d  satellite  bank  in  Japan 
will  have  settlement  funds  available  (oi  withdrawal 
at  settlement  lime  (12  noon  in  Japan),  subject  to  the 
arrangements  those  banks  have  with  clearing 
memt>ers  independent  of  the  arrangements  with 
OCC  Premium  funds  settled  through  OCC 
designated  banks  in  Germany  will  be  available  for 
withdrawal  at  the  settlement  time  (12  noon  in 
Germany). 

■•  OCC  will  not  "guarantee  on  match" 
transactions  in  cross-rate  options.  OCC  may  reject 
transactions  in  cross-rates  options  for  non-payment 
of  premiums  until  12  p.m.  local  time  [i.e.,  10  p.m. 
CT.  for  premium  settlement  in  Japan,  and  S  a.m. 
CT.  for  premium  settlement  in  Germany). 

■*  In  many  respects.  OCC's  banking  arrangements 
are  modelled  after  its  arrangements  for  settling 
premium  payments  in  the  U.S.  For  example, 
premium  settlements  will  be  effected  through  debits 
and  credits  to  OCC  and  clearing  member  accounts 
at  OCC  approved  settlement  banks  based  on 
instructions  OCC  delivers  to  the  settlement  banks 
one  or  more  hours  before  selllemeni  time.  Credits  to 
OCCs  account  are  in  funds  available  for  immediate 
withdrawal  and  credits  to  clearing  member 
accounts  are  in  same-day  funds  with  the  funds 
available  for  immediate  withdrawal  in  most  cases. 
Securities  Exchange  Act  Release  No.  23601 
(September  5. 1986).  51  FR  32707. 

'•  OCC  has  agreed  to  review  its  overdraft 
facilities  on  a  periodic  basis.  In  this  regard,  the 
Commission  encourages  OCC  to  reconsider,  in 
connection  with  its  annual  risk  assessment  review, 
whether  additional  safeguards  are  appropriate. 


OCC  will  monitor  clearing  member 
financial  conditions  and  positions  to 
help  ensure  that  clearing  members  are 
competent  to  conduct  trading  In  cross- 
rate  options  and  are  maintaining 
adequate  financial  resources  to  meet 
their  obligations  to  OCC  on  a  timely 
basis.  Furthermore,  OCCs  rules  inrluH" 
disincentives  to  discourage  clearing 
members  from  failing  to  pay  their 
premium  obligations  in  cross-rate 
options.  In  the  event  of  such  a  failure, 
OCC  will  withdraw  the  U.S.  dollar 
equivalent  of  the  JY  or  DM  premium  due 
from  the  failing  clearing  member's 
designated  U.S.  bank  account  as  part  of 
the  clearing  member's  morning 
settlement  in  the  United  States.  The 
failing  clearing  member  will  remain 
obligated  to  make  payment  in  the 
trading  currency,  and  the  amount  of 
such  obligation  will  be  netted  together 
with  all  premium  obligations  owed  in 
the  trading  currency  on  the  next  foreign 
business  day.  If  the  firm  has  not 
satisfied  its  obfigation  at  that  time,  OCC 
will  instruct  the  settlement  bank  to  buy- 
in  for  the  account  of  the  clearing 
member  the  trading  currency  in  an 
amount  equal  to  the  amount  the  clearing 
member  failed  to  pay  on  the  preceding 
foreign  business  day.  The  clearing 
member's  dollar  deposits  will  be  used 
for  the  buy-in.  OCC  will  assess  the 
defaulting  clearing  member  all  interest 
and  transaction  costs  OCC  incurs  in 
settling  the  fail  (e.^.,  OCC's  overdraft 
expenses  in  the  trading  currency  and 
any  currency  buy-in  expenses).  The 
clearing  member  also  may  be  subject  to 
further  disciplinary  action. 

Based  on  initial  estimates  of  trading 
and  settlement  volumes,  the 
Commission  beheves  these  safeguards 
are  adequate.  Cross-rate  options, 
however,  have  not  yet  traded  on  any 
U.S.  exchange,  and  operating  an 
international  settlement  system  for 
cross-rate  options  will  be  a  new  venture 
for  OCC.  Therefore,  the  Commission 
expects  OCC  once  it  gains  more 
experience  settling  cross-rate  options,  to 
consider  changes  in  the  safeguards  and 
to  consider  new  or  different 
safeguards.'* 


'*  For  example.  OCC  might  require  cross-rale 
options  clearing  members  to  report  to  OCC 
periodically  about  the  credit  facilities  they  maintain 
to  suppori  cross-rate  options  premium  settlements. 
Alternatively.  OCC  might  require  cross-rale  options 
clearing  members  to  maintain  minimum  credit 
facilities,  as  specified  by  OCC  in  the  country  of 
origin  of  the  trading  currencies. 

OCC  has  informed  the  Division  staff  that  the 
Chicago  Board  Options  Exchange  ("CBOE").  the 
New  York  Stock  Exchange,  and  the  PHLX.  the 
designated  examining  authorities  ("DEA")  for 
expected  cross-rate  options  cleanng  members,  have 
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Another  aspect  of  this  proposal  is  that 
OCC  will  be  conducting  settlements 
throughout  the  day  based  on  a  snapshot 
of  a  clearing  member's  activity.  At  the 
time  OCC  is  paying  or  collecting 
premiums  in  Japan,  for  example,  OCC  is 
accepting  trade  data  from  its  participant 
exchanges  about  trades  in  other  classes 
of  options  that  could  create  a  payment 
obligation  or  margin  deficit  in  the 
clearing  member's  account.  OCC  has 
taken  steps  to  prevent  a  clearing 
member  from  collecting  funds  in  one 
time  zone  if  at  the  settlement  time  in 
that  time  zone  the  clearing  member  has 
a  margin  deficit  or  outstanding  payment 
obligation  to  OCC  in  another  time 
zone.*"  OCC  is  also  taking  steps,  "with 
the  CBOE  in  particular,  to  obtain 
matched  trade  data  on  an  accelerated 
basis  throughout  the  trading  day  instead 
of  waiting  for  that  data  until  after 
trading  hours.  Assuming  OCC  develops 
the  appropriate  systems,  this  will  permit 
OCC  to  obtain  a  better  profile  of 
clearing  member  position  risk  in 
determining  whether  to  release  funds  to 
the  clearing  member  in  other  time  zones. 

b.  Exercise  Settlement  of  Cross-Rate 
Options 

The  Commission  initially  approved 
OCC's  issuance,  clearance,  and 
settlement  of  foreign  currency  options 
on  November  24, 1982.**  Since  that  time 
OCC  has  gained  experience  in 
processing  foreign  currency  options  and 
has  introduced  European-style  foreign 
currency  options.**  OCC's  proposed 
procedures  for  exercise  settlement  of 
cross-rate  options  are  substantially  the 
same  as  OCC's  current  procedures  for 
settling  European-style  foreign  currency 
options.  These  procedures  have  been 
proven  safe  and  efficient.  To  the  extent 
OCC's  exercise  settlement  procedures 
for  cross-rate  options  are  different,  the 
Commission  believes  that  OCC's 


expressed  their  willingness  to  provide  OCC  with 
information  concerning  those  clearing  members' 
credit  facilities.  OCC  also  has  expressed  its 
intentions  to  discuss  such  information  sharing  with 
other  exchanges  that  are  the  DEAs  of  possible 
cross-rale  options  clearing  members.  Telephone 
conversation  between  James  C  Yong.  Deputy 
General  Counsel.  OCC  and  Jerry  W.  Carpenter. 
B:anch  Chief.  Division.  Commission  (November  6. 
1991). 

"  For  example,  if  a  clearing  member  has  a 
premium  collect  in  Japan  and  a  premium  pay  in 
Germany.  OCC  will  not  pay  the  premium  collect  to 
the  clearing  member  in  Japan  unless  the  clearing 
member  has  provisional  margin  excess  to  cover  the 
clearing  member's  pay  obligation  in  Germany.  In 
order  to  release  the  premium  pay  in  Germany,  the 
clearing  member  may  deposit  yen  during  the  trading 
hours  In  Japan  to  eliminate  any  provisional  margin 
deHcit. 

"  Securities  Exchange  Act  Release  No.  19274 
(November  24. 1982).  47  FR  54393. 

"  Securities  Exchange  Acl  Release  No.  22368 
(August  28. 1985).  SO  FR  36170. 


proposal  should  help  ensure  the  same 
degree  of  safety  and  e^iciency  for 
exercise  settlement  of  cross-rate 
options. 

OCC  will  act  as  an  intermediary 
between  the  receiving  member  and  the 
delivering  member.  OCC  will  collect  in 
the  country  of  origin  the  strike  price  in 
the  trading  currency  from  the  receiving 
member  and  the  underlying  currency 
from  the  delivering  member,  before 
delivering  the  underlying  currency  to  the 
receiving  clearing  member.  OCC  will 
require  clearing  members  to  perform 
their  exercise  settlement  obligations  to 
OCC  before  OCC  renders  counter 
performance  to  that  clearing  member, 
regardless  of  whether  the  clearing 
member  is  a  delivering  or  receiving 
clearing  member  with  respect  to  the 
underlying  security. 

If  a  clearing  member  fails  to  make  a 
delivery  or  a  payment  of  any  underlying 
currency  or  any  trading  currency,  OCC 
will  either  borrow  the  required  foreign 
currency  in  order  to  meet  OCC's 
settlement  obligation  "  or  will  direct 
the  clearing  members  entitled  to  receive 
delivery  or  payment  of  such  foreign 
currency  on  the  same  exercise 
settlement  date  to  buy-in  the  foreign 
currency  for  the  counter  currency  (i.e., 
the  underlying  currency  if  the  non- 
dp''aulting  clearing  member  is  the 
receiving  clearing  member  or  the  trading 
currency  if  the  non-defaulting  clearing 
member  is  the  delivering  clearing 
member).  Under  the  proposal,  OCC  will 
have  the  power  to  pledge  and  repledge 
the  amount  of  the  counter  currency  that 
would  have  been  payable  to  the 
defaulting  member  at  any  time  and  may 
cause  such  counter  currency  to  be  sold 
out  and  the  proceeds  applied  against 
such  amounts  due  to  OCC.  If  a  clearing 
member  fails  to  complete  exercise 
settlement  of  cross-rate  options,  OCC 
may  assess  the  defaulting  clearing 
member  related  interest  and  transaction 
costs. 

OCC  stated  that  it  has  the  capacity 
end  capability  to  handle  any  increases 
in  volume  or  users  resulting  from 
initiation  of  trading  in  cross-rate 
options.  OCC  also  stated  that  the 
addition  of  cross-rate  options  to  the  ICS 
will  not  pose  any  increase  in  internal  or 
external  threat  to  the  security  of  ICS.** 


ni.  Conclusion 


II 


"  OCC  has  established  credit  facilities  with  the 
OCC  settlement  banks  in  Japan  and  Germany.  OCC 
believes  the  credit  facilities  will  ht  sufficient  to 
ensure  exercise  settlement  in  the  event  a  participant 
fijils  to  make  delivery  or  payment  of  any  underlying 
or  trading  currency.  In  order  to  secure  the  exercise 
credit  facilities.  OCC  has  given  the  settlement  banks 
a  lien  on  the  counter  currency  to  be  delivered  from 
the  non-defaulting  clearing  member. 

**  Letter  from  James  Yong.  Assistant  Vice 
President  and  Deputy  General  Counsel,  OCC  to 


For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particularly  with  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR-OCC- 
91-04)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  91-27451  Filed  11-14-91;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

November  8, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  security: 

R)R  Nabisco  Holdings  Corporation. 
Depositary  Shares  (representing  Preferred 
Equity  Redeemable  Cumulative  Stock)  (File 
No.  7-7502) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  arc  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  3, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 


Victoria  Berbcri-Doumar.  Office  of  Automation  and 
International  Markets.  Division  of  Market 
Regulation.  Commission,  dated  Septemlier  23. 19w.. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonatban  C.  Ksti, 

Secretary. 

[FR  Doc.  91-27454  Filed  11-14-01:  S:45  am] 

WLUMO  COOC  W10-0«-M 

[Release  Na  34-2M1*;  international  Series 
No.  339;  Rle  Nos.  SR-PHLX-90-12:  91-03; 
and  91-23] 

SeH-Reguiatory  Organizationt; 
Philadelphia  Stock  Exchange  inc^ 
Order  Approving  Proposed  Rule 
Changes  Relating  to  ttie  Trading  of 
Options  on  Three  Crose-Rate 
Currencies 

November  7, 1991. 

I.  Introduction 

On  November  26, 1990.  the 
Philadelphia  Stock  Exchance.  Inc. 
("PHLX"  or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  *  and  Rule 
l9b-4  thereunder,*  a  proposed  rule 
change  (SR-PHLX-9D-12)  to  allow  the 
PHLX  to  trade  standardized  put  and  call 
options  on  three  cross-rate  currencies, 
specifically,  the  German  mark/Japanese 
yen  ("DM/YN").  British  pound/German 
mark  ("BP/DM")  and  the  British  pound/ 
Japanese  yen  ("BP/YN").  The  proposed 
rule  change  was  published  in  Securities 
Exchange  Act  Release  No.  28737 
(January  3. 1991).  56  FR  1042.  No 
comments  were  received  on  the 
proposed  rule  change. 

The  PHLX  also  has  submitted  two 
corollary  proposed  rule  changes 
regarding  the  margin  rules  applicable  to 
cross-rate  options.  First,  on  March  13. 
1991,  the  Exchange  submitted  a 
proposed  rule  change  (SR-PHLX-41-03) 
establishing  margin  requirements  for 
short  positions  in  cross-rate  options. 
Thereafter,  on  May  6, 1991,  the 
Exchange  submitted  a  proposed  rule 
change  (SR-PHLX-fll-23)  regarding  the 
appropriate  forms  of  margin  deposits  for 
cross-rate  currency  options.  These 
proposals  were  published  for  comment 
in  Securities  Exchange  Act  Release  Nos. 
29039  (April  3. 1991).  56  FR  14720  and 
29225  (May  23, 1991),  56  FR  24866, 
respectively.  No  comments  were 
received  on  the  proposed  rule  changes. 

II.  Description  of  tlie  Proposal 

The  PHLX  initially  commenced  the 
trading  of  foreign  currency  options  on 
December  10, 1982.  with  the  introduction 


of  options  on  the  British  pound, 
Canadian  dollar,  Japanese  yen,  German 
mark  and  Swiss  franc*  The  Exchange 
subsequently  expanded  its  foreign 
currency  options  program  to  include 
three  other  foreign  currencies:  the 
French  franc,  European  Currency  Unit, 
and  Australian  dollar.*  All  of  the  foreign 
currency  options  presently  listed  and 
traded  on  the  PHLX  are  U.S.  dollar 
denominated.  With  a  U.S.  dollar- 
denominated  foreign  currency  option,  an 
option  holder  receives  the  right  to 
purchase  or  sell  a  stated  amount  of  a 
particular  foreign  currency  at  a  pre- 
determined price  (i.e.,  exercise  price) 
that  is  denominated  in  U.S.  dollars.  The 
currency  in  which  the  option  premium 
and  exercise  price  are  denominated,  in 
this  case  the  U.S.  dollar,  is  referred  to  as 
the  "trading"  currency,  while  the  other 
currency  is  referred  to  as  the 
"underlying"  currency. 

The  Exchange  now  proposes  to  list 
and  trade  three  cross-rate  currency 
options.  A  cross-rate  currency  option  is 
identical  to  a  U.S.  dollar-denominated 
foreign  currency  option  except  that  the 
"trading"  currency  is  not  U.S.  dollars 
but  some  other  foreign  currency.  For 
example,  the  PHLX  has  proposed  to 
trade  a  British  pound/Japanese  yen 
cross-rate  option.  For  this  option,  the 
exercise  price  would  be  expressed  in  a 
certain  number  of  yen  per  pound  and 
premiums  would  be  quoted  and  paid  in 
yen.  Accordingly,  the  Japanese  yen 
would  be  the  "trading"  currency  and  the 
British  pound  would  be  the  "underlying 
currency."  The  Exchange  also  has 
proposed  to  trade  German  mark/ 
Japanese  yen  and  British  pound/German 
mark  cross-rate  options,  where  the 
Gerrman  mark  and  the  British  pound  are 
the  underlying  currencies,  respectively. 
The  cross-rate  options  will  be  available 
in  European-Style  *  puts  and  calls, 
issued  by  the  Options  Clearing 
Corporation  ("OCC").* 


•  IS  U.S.C.  78t(b|(l)  (1982). 

*  17  CFR  240.19t>-4  (1989). 


*  See  Securities  Exchange  Act  Release  No.  19133 
(October  14. 1982).  47  FR  48948  ("Foreign  Currency 
Options  Approval  Order"). 

*  See.  Securities  Exchange  Act  Release  Nos.  10822 
(April  4. 1984).  49  FR  14611  (French  franc):  22853 
(February  3. 1986).  51  FR  5129  (European  Currency 
Unit):  and  23945  (December  3a  1986).  52  FR  833 
(Australian  dollar). 

*  A  European-style  option  may  t>«  exercised  only 
during  a  specified  period — which  may  be  as  short  as 
•  single  business  day — just  before  the  option 
expires. 

*  OCC  also  has  submitted  •  rule  proposal  to 
accommodate  the  trading  of  cross-rate  options  (See 
File  No.  OCC  also  has  submitted  a  rule  proposal  to 
accommodate  the  trading  of  cross-rate  olions  (See 
File  No.  OCC-^-4).  The  Commission  approved  this 
filing  on  November  7. 1991.  See  Securities  Exchange 
Act  Release  No.  29920  (November  7, 1991)  ("OCC 
Cress-Rate  Options  Approval  Order"). 


The  PHUC,  in  designing  the  proposed 
cross-rate  currency  options  contracts, 
has  sought  to  responti  to  the  investment 
and  hedging  needs  of  institutional 
investors  who  desire  to  manage  their 
foreign  currency  risk  exposure.  The 
Exchange  has  proposed  the  cross/rate 
currency  options  in  recognition  of  the 
fact  that  the  international  financial 
market  is  increasingly  no  longer 
exclusively  focused  on  the  U.S.  dollar, 
which  previously  had  prompted  the 
WlXt  U.S.  dollar-denominated  foreign 
currency  options.  Instead,  world 
demand  for  non-U.S.dollar-denominated 
foreign  currency  option  contracts  has 
prompted  the  PHIJC  to  propose  cross- 
rate  foreign  currency  options.  The  PHLX 
believes  this  demand  has  been  spawned 
by  recent  dramatic  increases  in 
volatility  levels  for  cross-rate  options.' 
The  Exchange  also  represents  that  this 
new  interest  in  non-U.S.  dollar- 
denominated  currency  options  may  also 
be  attributed  to  a  decline  in  the 
"reserve"  status  of  the  U.S.  dollar,  as 
well  as  investment  opportunities  arising 
throughout  Europe  and  developing 
Pacific  Rim  countries. 

The  PHLX  proposes  to  trade  cross- 
rate  options  subject  to  substantially  the 
same  regulatory  scheme  as  it  currently 
applies  to  U.S.  dollar-denominated 
foreign  currency  options.  Among  other 
things,  PHLX  members  doing  business 
with  the  public  in  cross-rate  options  will 
be  subject  to  the  same  disclosure,* 
account  approval,  suitability,  and 
supervision  and  qualifications  testing 
requirements  as  with  dollar- 
denominated  foreign  currency  options. 
In  addition,  the  options  will  be  traded 
under  the  Exchange's  specialist  system 
with  supplemental  market  making 
support  provided  by  Registered  Options 
Traders  ("ROTS").  Transaction  and 
quotation  information  about  cross-rate 
options  also  will  be  disseminated  to 
investors  through  the  Options  Price 
Reporting  System  via  market 


'  See  letter  from  Murray  L  Ross.  Secretary. 
PHLX.  to  Thomas  Gira.  Branch  Chief,  Division  of 
Market  Regulation.  SEC.  dated  August  8  1901. 

*  The  Commission  has  approved  amendments  to 
the  Options  Disclosure  Document  ("ODD")  to 
■ccommodale  the  cross-rate  currency  options 
proposed  to  be  traded  by  the  PHLX  by  providing  for 
a  separate  booklet  to  be  read  In  conjunction  with 
the  more  general  ODD  entitled  "Characteristics  and 
Risks  of  Standardized  Options,"  which  is  r«<|ulr«d 
to  t>e  provided  to  all  options  investors.  This 
separate  booklet,  among  other  things,  describes 
standardized  cross-rate  foreign  currency  options 
and  the  special  characteristics  and  risks  of  these 
options  and  will  t>c  required  to  t>e  provided  to 
investors  in  cross-rate  options  before  they  may 
engage  in  any  cross-rate  options  transactions.  See 
Securities  Exchange  Acl  Release  No.  297aaA 
(October  ia  1991),  56  FR  52107  ("Cross-Rale 
Options  ODD  Approval  Order"). 
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information  vendors  in  the  same  manner 
as  any  other  foreign  currency  opbon. 
Finally,  the  trading  hoars  for  crosa-rate 
options  %vill  be  the  same  as  for  U.S. 
dollar-denominated  foreign  currency 
options.* 

The  proposed  mLX  cross-rate  options 
contracts  will  have  a  unit  of  trading  as 
follows:  SOaOOO  BP  for  the  BP/DM 
options:  14XXX000  DM  for  the  DM/JY 
options;  and  500,000  BP  for  the  BP/JY 
options.  The  PHLX  proposes  to 
introduce  options  series  at  three  month 
intervals  with  maturities  of  three,  six 
and  nine  months,  and  two  additional 
near-term  spot  months.  The  proposed 
strike  price  intervals  for  each  cross-rate 
option  are  as  follows:  (1)  .02  DM  for  the 
BP/DM  opUon:  (2)  one  JY  for  the  DM/JY 
option:  and  (3)  two  JY  for  the  BP/JY 
option.  In  addition,  in  accord  with 
Exchange  rules,  the  PHLX  will  open  new 
series  of  cross-rate  currency  options  at 
exercise  price  intervals  that  are 
appropriate  given  current  market 
conditions,  such  as  the  volatility  of 
exchange  rates. '  °  Finally,  Exchange 
position  and  exercise  limits  will  be 
applicable  to  cross-rate  currency 
options.  limiting  to  7,500  contracts  the 
number  of  contracts  that  can  be  held  or 
written  on  the  same  side  of  the  market, 
and  that  can  be  exercised  in  a  five- 
business  day  period. ' ' 

Nevertheless,  the  PHLX  has  proposed 
several  rule  changes  to  accommodate 
the  trading  of  cross-rate  options.  First, 
the  Exchange  has  proposed  to  amend 
PHLX  Rule  1014  concerning  the 
maximiun  quote  spread  parameters  for 
specialists  and  ROTs.  In  order  to  ensure 
the  maintenance  of  a  fair  and  orderly 
market,  the  PHLX  proposal  places 
maximum  limits  on  the  bid-ask 
differentials  that  may  be  quoted  by 


specialists  and  ROTs  for  each  particular 
cross-rate  option.  The  maximum  spread 
for  each  options  class  is  as  follows: 


*  Trading  houn  for  cross-rate  cuirency  options 
wilt  be  7-11  pjn.  and  12J0  a..ni.-2:30  p.m.  Eastern 
Daylight  Time  (EOT)  or  S-10  p.m.  and  11.30  p.m.- 
2:30  p.iL  Eastern  Standard  Tunc  (EST). 

"  In  bhnj!ing  up  new  strike  prices  for  cross-rate 
foreign  currency  options,  the  PHLX  intends  to 
follow  existing  standards  used  for  the  introdnction 
of  new  stnke  price*  on  dollar-denominated  foreign 
currency  options.  These  standards  are  based  upon 
movements  in  the  spot  prices  of  underlying 
currencie*  up  or  down  to  an  existing  stnke  price 
and  the  degree  of  customer  interest.  See  supra  at 
note  7. 

■ '  The  PHLX  submitted  an  amendment  to  the 
cross-rate  currency  option  flhng  ISR-.PHLX-0O-12) 
on  |uly  15. 1991.  to  address  position  and  exercise 
limit*.  See  letter  from  Murray  L  Ross.  Secretary. 
PHLX.  to  Howard  Kramer.  Assistant  Dirpctor, 
Division  of  Market  Regulation.  SEC.  dated  |uly  12. 
1S91.  This  amendment  to  Exchange  Rules  1001  and 
lOOZ  limits  to  7.300  contracts  the  number  of  cross- 
rate  currency  option  contracts  that  can  be  held  on 
the  same  side  of  the  market  for  each  cross-rate 
option  and  provides  that  •  maximum  of  7.500 
contracts  on  the  same  side  of  the  market  for  each 
cross-rate  option  can  be  exerciaed  within  five 
business  days. 


Cuirancy 

Cureotbid 

Maximani 

■DTMd 

DM/JY „ 

BP/DM 

BP/JY 

.40  JY  or  lew 

.41  JYtoieOJY 

More  than  1  60  JY 

.0040  DM  or  IMS 

.0041  DM  to  0160  DM 

More  ttwn  .0160  DM.-_ 

.40  JY  Of  (est 

41  JYtO  160JY 

Mow  1h»i  1.60  JY 

.12  JY. 
.16  JY. 

.20  JY. 
.0015  DM. 
.0025  DM. 
.0035  DM. 
15  JY 

.25  JY. 
.35  JY. 

Second,  the  PHLX  has  proposed  to 
nwdify  PHLX  Rule  1034  regarding 
minimum  fractional  price  changes  of 
premiums.  Specifically,  the  Exchange 
proposes  the  following  minimum  tick 
fluctuations:  (1)  .01  JY  for  DM/JY 
options;  (2)  .0001  DM  for  BP/DM 
options;  and  (3)  .01  JY  for  BP/JY  options. 

Third,  the  PHLX  has  proposed  two 
amendments  to  Rule  722  with  respect  to 
the  margin  requirements  for  cross-rate 
currency  options.  The  Exchange 
proposes  to  amend  PHLX  Rule 
722(c)(2)(B)(i)  to  provide  that  margin 
requirements  for  short  positions  in 
cross-rate  options  will  be  equal  to  100% 
of  the  option  premium  plus  4%  of  the 
value  of  underlying  contract,  with  an 
adjustment  for  out-of-the-money  options 
to  be  not  less  than  100%  of  the  option 
premium  plus  %%  of  the  underlying 
contract  value.**  This  margin 
calculation  will  be  undertaken  in  the 
trading  currency  for  each  cross-rate 
option  contract  The  Exchange 
represents  that  these  margin  levels 
would  provide  adequate  cover  for  each 
cross-rate  product's  historical  volatility 
with  a  96%  level  of  confidence.*'  The 


"  See  File  No.  SR-PHLX-91-03. 

■  *  The  PHLX  conducted  a  variety  of  studies  with 
respect  to  margin  levels  for  croas-rate  currency 
options  over  seven  day  periods.  At  a  margin  level  of 
premium  plus  4%.  the  PHLX  concluded  that  the 
margin  level*  would  cover  the  hintoncal  volatility  of 
the  three  cross-rates  over  a  seven-ddv  period  with  a 
level  of  confidence  greater  than  96%.  The  data  for 
each  particular  crots-rale  is  a*  follows: 

(1)  DM/fY:  At  premium  plu*  4%.  margin*  covered 
the  historical  volatility  with  a  97.23%  level  of 
confideiKe  during  the  period  |uly  3a  1990  to  |uly  3a 
1981. 

(2)  BP/(Y;  At  premium  plus  4%.  margin*  covered 
the  historical  volatility  with  a  9ei)5%  lex'el  of 
confidence  during  the  period  {uly  30, 1990  to  |uiy  30. 
1991. 

(2)  BP/DM:  At  premium  piu*  4%.  margin*  covered 
the  hiatorical  volatility  with  a  100%  level  of 
confidence  during  the  period  July  30. 1990  to  |uly  3a 
1901. 

See  letter  from  Murray  I.  Ros*.  Secretary,  PHLX 
to  )e{Trpy  Bum*,  Staff  Attorney.  Division  of  Market 
Regulation,  SEC,  dated  August  t,  1981  ("Margin 
Coverage  Letter*"). 


Exchange  also  proposes  to  amend  PHLX 
Rule  722(c](2)(j)  to  extend  the 
applicability  of  the  provisions  governing 
appropriate  customer  margin  deposits 
for  short  currency  options  positions  to 
cross-rate  currency  options.**  This 
amendment  will  clarify  that  any  of  the 
forms  of  margin  specified  in  the 
Regulations  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  ("FRB'T 
will  suffice  as  an  appropriate  margin 
deposit  for  cross-rate  currency  options. 
In  addition,  the  PHLX  proposes  that 
investors  in  cross-rate  currency  options 
should  be  able  to  utilize  letters  of  credit 
that  comply  with  the  standards 
established  in  PHLX  Rule  722(c)(2)0). 
Such  a  letter  of  credit,  however,  will 
have  to  be  denominated  in  the 
underlying  currency  of  the  cross-rate 
currency  option  contract. 

m.  Discussion 


The  Commission  finds  that  the  three 
PHLX  proposals  are  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest."  Therefore,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Act  applicable  to  a  national  securities 
exchange,  in  general,  and  section  6(b)(5), 
in  particular.**  The  Commission 
believes  that  cross-rate  currency  options 
will  provide  a  useful  vehicle  for 
institutional  investors,  corporations, 
banks,  insurance  companies,  and  other 
investors  to  hedge  their  exposure  to      I 
fluctuations  in  the  value  of  foreign 
currencies,  thereby  protecting  investors 
and  promoting  the  public  interest. 

In  the  order  approving  the  PHLX's 
dollar-denominated  foreign  currency 
options,  the  Commission  concluded  tha^ 
the  rules  proposed  to  accommodate  the 
listing  and  trading  of  foreign  currency    I 
options  were  consistent  with  the  ' 

requirements  of  Section  6  of  the  Act  and 
the  rules  and  regulations  thereunder. *• 
In  essence,  in  that  order  the  Commission 
analyzed  a  "cross-rate"  currency  option 
between  the  U.S.  dollar  and  various 
foreign  currencies.  Therefore,  the 
present  PHLX  proposal  to  trade  three 
cross-rate  currency  options  between  twp 
foreign  currencies  can  be  viewed  as 
merely  a  proposal  to  expand  the  number 
of  existing  foreign  currency  options, 
with  the  slight  variation  that  the 
"trading"  currency  is  a  currency  other 
than  the  U.S.  dollar. 


'*  See  File  No.  SR-PHLX-«-23. 
'•15U.aC78f(b)(5)(1982). 
■*  See  Foreign  Currency  Option*  Approval  Order 
supra  note  3. 
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Nevertheless  the  trading  of  cross-rate 
options  does  involve  risks  to  investors 
beyond  those  associated  with  U.S. 
dollar-denominated  foreign  currency 
options.  Specifically,  because  the  value 
of  cross-rate  options  may  vary  with 
changes  in  the  value  of  either  the  trading 
currency  or  underlying  currency  relative 
to  each  other  or  other  currencies 
generally,  investors  in  cross-rate  options 
must  consider  economic  developments 
in  two  foreign  countries  instead  of  one. 
In  addition,  investors  wishing  to  convert 
gains  or  losses  from  cross-rate  options 
into  U.S.  dollars  or  other  currencies  will 
be  exposed  to  risks  from  changes  in  the 
exchange  rate  between  their  "home" 
country  and  either  the  trading  currency 
or  underlying  currency.*'  Finally,  the 
settlement  procedures  associated  with 
the  exercise  of  cross-rate  options  is 
more  complex  because  both  the 
underlying  and  the  trading  currency  are 
generally  required  to  be  paid  in  the 
home  country  of  each  particular 
currency.  The  Commission,  however, 
believes  the  supplement  to  the  ODD 
covering  cross-rate  options,  which  the 
Commission  has  separately  approved,** 
combined  with  the  existing  discussion  of 
foreign  currency  options  in  the  ODD, 
adequately  describes  the  risks  of  trading 
in  these  options.  Moreover,  today  the 
Commission  separately  has  approved  an 
OCC  proposal  to  clear  cross-rate 
options,  and  that  proposal  addresses  the 
foreign  currency  settlement  aspects  of 
the  product.** 

In  addition,  the  Commission  believes 
that  the  rule  changes  proposed  by  the 
Exchange  to  accommodate  cross-rate 
options  are  consistent  with  Act.  First, 
the  Commission  believes  that  PHLX 
Rule  1014,  as  amended,  will  provide  for 
appropriate  maximum  quote  spread 
parameters  for  specialists  and  ROTs 
trading  cross-rate  currency  options. 
Specifically,  the  Commission  believes 
the  proposed  quote  spread  parameters 
for  the  cross-rate  currency  options  are 
designed  to  satisfy  adequately  the 
affirmative  obligations  of  specialists  and 
ROTs.  The  maximum  bid-ask 
differentials  are  structured  to  be 
comparable  to  those  utilized  for  the 
Exchange's  other  foreign  currency 


"  For  example,  if  an  investor  holds  an  in-the- 
money  BP/|Y  option  and  seeks  to  convert  his  gains 
into  U.S.  dollars,  he  may  realize  a  gain  in  yen  by 
purchasing  pounds  at  the  exercise  price  and 
reselling  them  for  yen  at  the  current  exchange  rate. 
If  the  amount  of  gain  exceeds  the  premium  paid  for 
the  option,  the  investor  realizes  a  profit.  However,  if 
the  yen  has  depreciated  relative  to  the  U.S.  dollar, 
the  gain  may  be  reduced  or  transformed  into  a  loss 
when  the  yen  are  converted  back  to  U.S.  dollar*, 

■*  See  Cross-Rate  Options  ODD  Approval  Order, 
■upra  note  6. 

■*  See,  OCC  Cross-Rale  Options  ODD  Approval 
Order,  supra  note  6. 


options  and  are  intended  to  facilitate 
tightly  quoted  markets  without 
impairing  specialists'  and  ROTs'  ability 
to  provide  market  depth  and  liquidity.*" 
Accordingly,  the  Commission  believes 
tliat  the  proposed  quote  spread 
parameters  are  consistent  with  the 
obligation  of  PHLX  specialists  and 
ROTs  under  the  Act  to  provide  fair  and 
orderly  markets. 

Second,  the  Commission  believes  that 
the  amendment  to  PHLX  rule  1034  to 
provide  for  minimum  fractional  price 
changes  of  premiums  or  "ticks"  for 
cross-rate  options  consistent  with  the 
Act,**  The  fractional  changes  or  "ticks" 
proposed  by  the  PHLX  were  selected 
because  they  correspond  to  the 
minimum  price  fluctuations  allowed  for 
interbank  foreign  exchange  quotations. 
Accordingly,  the  Commission  believes 
that  these  rule  changes  are  appropriate, 
particulariy  since  they  should  enhance 
the  attractiveness  and  utility  of  the 
PHLX  foreign  currency  options  market 
to  interbank,  futures,  and  swap  market 
participants. 

Third,  the  Commission  concludes  that 
the  proposed  position  and  exercise  limit 
of  7,500  contracts  for  the  cross-rate 
options  will  serve  to  reduce  concerns 
regarding  manipulations  or  disruptions 
of  the  markets  for  cross-rate  currency 
options,  other  currency  options,  and  the 
underlying  currencies,  while  at  the  same 
time  not  hampering  the  depth  and 
liquidity  of  the  market  for  the  proposed 
cross-rate  currency  options.  In  addition, 
because  the  proposed  position  and 
exercise  limits  for  cross-rate  currency 
options  correspond  to  existing  levels  for 
U.S.  dollar-denominated  foreign 
currency  options  traded  on  the 
Exchange,  the  Commission  believes  that 
they  are  consistent  with  the  Act.** 


*°  A*  with  dollar-denominated  foreign  currency 
options,  the  PHLX  did  not  propose  specific 
continuity  standards  for  cross-rate  currency  options 
due  to  the  absence  of  last  sale  reporting  and  the  fact 
that  only  representative  bids  and  offers  for  foreign 
currencies  traded  in  the  interbank  market  are 
supplied  be  vendors. 

"  A  "tick"  is  an  upward  or  downward  movement 
in  the  price  of  a  security, 

*'  Exchange  Rules  presently  limit  to  100,000 
contracts  the  number  of  foreign  currency  options 
contracts  held  on  the  same  side  of  the  market 
relating  to  the  same  underlying  foreign  currency. 
Similarly,  PHLX  rules  prohibit  an  investor,  or  group 
of  investors  acting  in  concert,  from  exercising 
100.000  contracts  on  the  same  underlying  foreign 
currency  within  five  business  days.  See  PHLX  Rules 
1001  and  1002:  Securities  Exchange  Act  Release  No. 
23710  (October  15, 1986),  51  FR  37691.  Since  the 
existing  contract  size  for  BP  and  DM  foreign 
currency  options  are  12,500  pounds  and  62,500 
marks,  respectively,  and  the  proposed  contract  sizes 
for  cross-rate  currency  opt- jns  are  500,000  BP  for 
the  BP/DM  cross-rate,  l.OOaooO  DM  for  the  DM/|Y 
cross-rate,  and  500,000  BP  for  the  BP/JY  cross-rate, 
the  position  and  exercise  limits  for  cross-rate,  the 
position  and  exercise  limits  for  cro**-rate  foreign 


Fourth,  the  Commission  believes  the 
proposed  margin  levels  for  cross-rate 
options  will  result  in  adequate  coverage 
of  contract  obligations,  and  are  designed 
to  preclude  systemic  risks  arising  from 
excessively  low  margin  levels. 
Accordingly,  the  Commission  finds  the 
margin  levels  to  be  consistent  with  the 
Act.  As  described  above,  the  Exchange 
proposes  to  require  a  margin 
requirement  of  100%  of  options  premium 
plus  4%  of  the  value  of  the  underlying 
foreign  currency,  with  an  adjustment  for 
out-of-the-money  options  not  to  be  less 
than  100%  of  the  current  option's 
premium  plus  %%  of  the  value  of  the 
underlying  foreign  currency.  This 
proposal  is  consistent  with  the  uniform 
methodology  for  calculating  initial  and 
maintenance  margin  requirements  for 
options  contracts  approved  by  the 
Commission  in  1985,**  and  estabhshes 
the  same  margin  levels  as  for  the 
Exchange's  other  foreign  currency 
options.** 

In  its  rule  flling.  the  I^ILX  indicated 
that  the  proposed  margin  system  for 
cross-rate  currency  options  would 
adequately  cover  eadi  cross-rate 
product's  historical  volatihty  over  a 
seven  day  period,  with  a  95%  level  of 
confidence.**  The  commission  is 
satisfied,  based  upon  a  review  of  the 
frequency  distributions  of  seven-day 
price  movements  supplied  by  the 
Exchange  for  each  proposed  cross-rate 
option  and  the  experience  with  existing 
foreign  currency  options,  that  the 
Exchange's  proposed  margin  levels  will 
result  in  adequate  coverage  for  cross- 
rate  currencies.  Nevertheless,  because 
the  cross-rate  options  are  new  products, 
and  the  volatiHty  in  the  underlying 
currencies  can  change  significantly,  the 
Commission  is  approving  SR-PHLX-01- 
03  for  a  one  year  period.  During  the  one 
year  period  the  Commission  expects  the 
PHLX  to  monitor  the  adequacy  of 
margin  levels  for  cross-rate  options  to 
en(>ure  that  the  required  margin  remains 
appropriate  in  view  of  the  volatility  of 
the  underlying  instrument.** 


currency  option*  must  be  smaller  to  be  consistent 
with  existing  limits  for  foreign  currency  options. 

"  See  Securities  Exchange  Act  Release  No.  22468 
(September  26, 1965),  SO  FR  40633. 

**  The  initial  margin  requirements  for  foreign 
'  currency  options  (except  the  Canadian  dollar)  are 
uniform  at  100%  of  options  premium  plus  4%  of  the 
value  of  the  underlying  currency  with  an  adjustment 
for  out-of-the-money  options  not  to  be  less  than 
100%  of  options  premium  plus  V«%  of  the  value  of 
the  underlying  currency. 

"  See  Margin  Coverage  Letter,  supra  note  13. 

**  This  review  should  include  an  analysis  of  the 
margin  adequacy  for  14-day  price  movements  and 
for  episodic  periods  of  short  term  volatility  spikes 
(i.e.,  kurtosis).  The  Phlx  should  provide  the  review 
along  with  a  proposed  rule  change  to  ectablith  new 

Continued 
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Fifth,  the  Commission  finds  that  it  is 
appropriate  and  consistent  ivith  the  Act 
to  amend  PHLX  Rule  722(c){2){J)  to 
provide  that  the  forms  of  margin 
specified  in  the  Regulations  of  the  FRB 
will  suffice  as  an  appropriate  margin 
deposit  for  cross-rate  options.  In 
addition,  the  Commission  believes  it  is 
consistent  with  the  Act  to  permit 
investors  to  utilize  Exchange-approved 
letters  of  credit  to  satisfy  margin 
requirements.  Because  U.S.  dollar- 
denominated  foreign  currency  options 
and  cross-rate  options  are  virtually 
identical,  except  that  the  trading 
currency  is  not  U.S.  dollars  for  cross- 
rate  options,  the  Commission  believes  it 
is  appropriate  to  apply  the  same  margin 
deposit  requirements  to  both  types  of 
foreign  currency  options. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,«^  that  the 
proposed  rule  changes  (SR-PHLX-90-12 
and  SR-PHLX-91-23)  relating  to  the 
listing  and  trading  of  cross-rate  currency 
options  on  the  PHLX  be,  and  hereby  are, 
approved,**  and  that  SR-PHLX-91-03 
be  approved  for  a  period  of  one  year. 

For  the  Commission,  by  the  Division  of 
Mariet  Regulation,  pursuant  to  delegated 
authority.** 

loaaduii  G.  Katz, 

Secretary. 

|FR  Doc.  91-27492  Filed  11-14-91;  8:45  am] 
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IReteM*  No.  IC-1837S;  FU*  No.  tlZ-ZSee] 

Freedom  Investment  Trust 

Correction 

In  Fefleral  Register  Document  No.  91- 
26369  beginning  on  page  56260  for 
Friday,  November  1, 1991,  the  release 
number  for  File  No.  812-7666  was 
incorrectly  stated  as  IC-18377.  The 
correct  number  is  IC-18378. 

Dated:  November  7, 1991. 
JoiuitlMn  G.  Katz, 
Secretary. 
(PR  Doc  91-27493  Filed  11-14-91:  8:45  am] 
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(or  the  tame)  margin  levels  lo  the  Commission  nine 
months  from  the  date  of  this  order. 

"  15  VS.C  78s(b)(2)  (1982). 

'*  The  listing  of  any  additional  cross-rate 
currency  option*  or  any  material  change  in  the 
contract  terms  of  an  existing  product  will  constitute 
a  proposed  rule  change  under  Section  19(bK11  of  the 
Act  and  must  be  filed  with  the  Commission  for 
approval. 

»•  17  CFR  200.30-3(a)(12)  (1989). 


IReiMM  Na  IC-1S400;  Hi*  Na  813-S6] 

Smith  Barney  LP.  ESC-1  and  Smith 
Barney  Investment,  Inc^  Notice  of 
Application 

Correction 

The  release  number  for  this 
application.  File  No.  813-'86,  was 
incorrectly  stated  as  IC-18379.  The 
correct  number  is  10-18400.  This 
application  was  published  as  Federal 
Register  Document  No.  91-26420.  It 
appeared  on  page  56265  on  Friday. 
November  1, 1991. 

Dated:  November  7. 1991. 
lonathaa  G.  Katz, 
Secretary. 

(FR  Doc.  91-27494  Filed  11-14-91:  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  1S23] 

Worttlng  Groups  on  U.S.  Input  to 
International  Telecommunication 
Union  Regional  Development 
Conference  for  the  Americas  (AM- 
BDCy,  Meeting 

The  Department  of  State/CIP  and  the 
Department  of  Commerce/NTIA 
announces  that  the  initial  meeting  of 
Worlcing  Groups  for  the  drafting  of  U.S. 
input  to  the  International 
Telecommunication  Union  (ITU) 
Development  Conference  for  the 
Americas  (AM-RDC)  will  be  held  on 
Thursday,  December  12. 1991,  from  1:30 
pjn.  to  3  p.m.  in  room  6909.  Department 
of  State.  2201  "C  Street,  NW.. 
Washington  IX:  20520. 

The  ITU  AM-RDC  is  scheduled  for 
March  30-April  3, 1992,  in  Acapulco, 
Mexico.  As  a  resident  member  of  the 
ITU  Americas  region,  the  U.S.  will  be 
tabling  papers  addressing  concerns  of 
the  Conference's  four  main  committees: 
Committee  1    Role  of 

telecommunications,  pohcy.  corporate 

strategy,  plans  and  management 

issues. 
Committee  2    Investment 

considerations,  financial  strategies, 

and  international  cooperation. 
Committee  3    Network  harmonization 

and  new  services. 
Committee  4    Human  resources 

management  and  development 

The  U.S.  Reports  to  these  Committees 
will  be  drafted  by  four  Working  Groups, 
each  holding  a  speciHc  focus  on  the 
stated  topic.  The  purpose  of  this  initial 
meeting  will  be  to  identify  those  persons 
interested  in  contributing  to  these 
Working  Groups,  to  divide 
respoosibihties  among  the  participants 


(to  include  the  naming  of  Woricing 
Group  Chairs  or  Co-Chairs),  to 
formulate  the  anticipated  output  from 
each  Working  Group,  and  to  discuss 
other  items  of  the  pre-Conference 
agenda. 

Mr.  Kenneth  Bleakley.  Senior  Deputy 
Coordinator.  Bureau  of  International 
Communications  and  Information 
Policy.U.S.  Department  of  State,  will 
chair  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
formation  of  the  Working  Groups, 
subject  to  the  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  passes  are 
required  for  each  attendee.  Entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting. 

Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Daniel  E.  Goodspeed,  room  5310— 
CIP,  Department  of  State,  Washington, 
DC  20520;  telephone  (202)  647-7847. 
They  must  provide  Mr.  Goods]}eed  with 
their  name,  title,  company  name,  social 
security  number,  and  date  of  birth.  All 
attendees  must  use  the  "C"  street 
entrance  to  the  building. 

Dated:  November  7, 1991. 
OMiid  E.  Goodspeed. 

Counselor.  Bureau  of  International 
Communications  and  Information  Policy. 
|FR  Doc.  91-27528  Filed  11-14-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  | 

Fitness  Determination  of  Air  Alpha, 
Inc.  . 

agency:  Department  of  Transportation. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determmation — Order  91-11-7. 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Air  Alpha,  Inc.,  is  fit,  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(e)  of  the  Federal  Aviation 
Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their      I 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  room  6401,  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  and  serve  them 
on  all  persons  listed  in  Attachment  \  to 
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the  order.  Responses  shall  be  filed  no 

later  than  November  16. 1991. 

FOR  RMTNBR  MPOmiATION  contact: 

Ms.  Megan  C.  Marshall.  Air  Carrier 
Fitness  Division.  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington,  DC  2059a  (202)  366^4677. 

Dated:  November  7, 1991. 
PMiick  V.  Murpliy. 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(PR  Doc  91-27547  Filed  11-14-01;  8:45  am] 
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•  eueiei  mvwuuii  Aaminisiraiion 

Emergency  EwRcutlon  Suticommittf 
of  ttM  Aviation  Rulemaking  Advisory 
Committee;  Meeting 

aocncy:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  change  in  meeting 
location  and  agenda. 

SUMMARY:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  change 
in  location  of,  and  in  addition  to  the 
agenda  for,  the  meeting  of  the  Federal 
Aviation  Administration  Emergency 
Evacuation  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

DATlt:  The  meeting  will  be  held  on 
November  21. 1981.  at  9  ajn. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration 
Auditorium,  Mike  Monroney 
Aeronautical  Center,  6500  South 
MacArthur,  Oklahoma  City.  OK  7312S. 
TOR  FURTMW  BPOIMmiOII  COWTACn 
Ms.  Marge  Ross.  Aircraft  Certification 
Service  (AIR-1),  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
telephone  (202)  267-8235. 
8UPPI.EMENTARY  INFORMATION:  Pursuant 
to  section  10(aH2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  App.  II),  notice  is  hereby  given 
of  a  change  of  location  for  the 
November  21. 1901,  meeting  of  the 
Emergency  Evacuation  Subcommittee 
from  the  Civil  Aeromedical  Institote  to 
the  Auditorium  at  the  Federal  Aviation 
Administration  Mike  Monroney 
Aeronautical  Center,  6500  SouOi 
MacArthur.  Oklahoma  City.  OK  73125. 
Alto,  additional  items  are  being  added 
to  the  agenda  for  the  meeting.  A  notice 
of  meeting  was  first  issued  on  October 
29, 1991  (56  FR  56539.  November  5. 1991). 
The  agenda  for  this  meeting  will 
continue  to  include: 

•  A  status  report  by  the  Performance 
Standards  Worldng  Group. 

•  A  discossicHi  of  hazard  analysis. 

•  An  emergency  evacuation  video. 


•  Future  activities. 

In  addition,  the  agenda  will  include: 

•  A  briefing  on  the  MD-11  emergency 
evacuation  demonstration  held  on 
October  26. 1991. 

•  A  discussion  of  a  new  FAA  tasking 
to  the  Subcommittee  to  develop  a 
revised  procedure  for  emergency 
demonstration  testing  aimed  at  reducing 
the  risk  of  injury  to  test  participants. 

•  Development  of  a  plan  of  action  and 
milestones  for  the  Subcommittee. 
including  proposed  tasks  and  working 
group  assignments  for  this  priority 
effort 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  have  made 
arrangements  by  November  7. 1901.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  die  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director  at  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  mmtmn 

INFORMATION  CONTACT." 

Issued  in  Washington.  DC  on  Novenit>er  8, 
1991. 

WiDiam  f.  SoBvan.  I 

Executive  Director,  Emergency  Evacuation 
Subcommittee.  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc  91-27481  Filed  11-14-01, 8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY  I 

American  OversMS  ResMfch  Cwrtsrs; 
Request  for  Proposal 

AOmcv:  United  States  Information 

Agency. 

ACTION:  Notice — Request  for  Proposal 

summary:  The  Bureeu  of  Educational 
and  Cultural  Affairs  seeks  applications 
for  financial  assistance  from  American 
overseas  research  centers  (ORCs).  The 
authority  for  this  activity  is  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pubbc  Law  87-266  (Fulbr^t- 
Hays  Act).  Through  iu  support  of  ORCa, 
USIA  seeks  to  enhance  its  mission  of 
achieving  long-term  mutual 
understanding  and  mutual  exchange  of 
scholarly  information  and  knowledge 
between  the  people  of  the  United  States 
and  people  of  other  countries. 
DATCK  Pr(Y>osals  must  be  received  at 
the  U.S.  Information  Agency  by  6  p.m. 
EST  Thursday,  |ainiary  9, 1902.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmarked  on  January  9. 
1991.  tnit  received  at  a  later  date.  It  is 
the  responsibility  of  each  applicant  to 


ensure  that  proposals  are  received  by 
the  above  deadiline. 

AOORCSS:  The  original  and  ten  copies 
(all  with  original  signatures  aud  date]  of 
the  completed  application,  should  be 
submitted  to:  U.S.  Information  Agency, 
American  Overseas  Research  Centers, 
Office  of  the  Executive  Director.  E/X, 
Room  336, 301 4th  Street  SW. 
Washington,  DC  20547.  ' 

FOR  APPLICATION  MATERIAL  AND 
ADDITIONAL  INFORMATION  (RUDOET 
OmOANd,  ETC)  CONTACT 
(Europe)  Mr.  Ted  Kniker  (AEE).  Academic 
Exchange  Programs  Divisioa,  Eiaope 
Branch.  (202)  619-«42a 
(North  Africa/Near  East/South  Asia)  Kfr. 
Michael  Graitaa  (E/AEN).  Academic 
Exchange  Programs  Division,  Near  East/ 
South  Asia  Branch.  (202)  619-5388. 

Pursuant  to  the  Bureau's  authorixing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life 

Overview.  For  this  competition,  an 
ORG  is  defined  as  a  non-profit 
independent  U.S.  institution  of  higher 
education  and  research,  affiliated  with 
or  accredited  by  relevant  recognised 
higher  education  bodies  to  the  U.&  (e.g., 
American  Schools  of  Oriental  Researdi, 
Council  for  American  Overseas 
Research  Centers,  Middle  East  Studies 
Association  of  North  America). 

An  ORC  may  be  a  free-standing 
organisation,  independent  of  any  other 
group  or  body,  or  may  comprise  a 
consortium  <rf  U.S.  colleges,  umversities, 
museums  and  libraries.  Applicants  most 
demonstrate  capability  in  facilitating 
advanced  research  abroad  in  the  sodal 
sciences  (not  only  archeological 
research)  by  both  U.S.  and  foreign 
scholars  and  students;  maintain  a 
phsyical  educational  facility  and  fun-  - 
time  staff  representation  overseas;  show 
a  record  of  achievement  in  engaging  the 
participation  of  all  relevant  segments  of 
the  local  scholarly  community; 
demonstrate  mechanisms  for  active, 
ongoing  non-Federal  fund-raising: 
demonstrate  capability  in  administering 
fellowships  for  advanced  scholarly 
research  abroad  by  U.S.  scholars  and 
students;  and  be  actively  undertaking 
innovative  programs  that  further 
research,  preferably  collaborative 
research,  with  foreign  scholars,  in  the 
social  sciences  and  humanities. 

Guidelines:  The  competition  is  Kmiled 
to  sriected  countries  which  represent 
USIA's  geographic  priorities  for 
development  of  academic  exchange 
relationships  through  overseas  research 
centers.  Subject  to  the  availability  of     • 
funding,  grants  may  be  awarded  in 
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Fiscal  Year  1992.  Applicants  may 
request  funding  for  two  years,  but  are 
requested  to  present  two  one-year 
budgets. 

The  Agency  will  review  performance 
at  the  conclusion  of  the  first  year  of  the 
grant,  and  pending  availability  of  funds, 
may  extend  the  grant  for  one  year 
without  requesting  a  new  proposal.  The 
Agency  will  consider  grants  for  the 
following  geographic  areas: 

A.  Europe— Cyprus,  Turkey. 

B.  North  Africa— Egypt 

C.  Near  East — Jordan,  Yemen.  Israel. 

D.  South  Asia — India. 
Restrictions:  Proposals  for  feasibility 

studies  to  plan  new  ORCs  will  not  be 
considered 

Review  Process:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  adhere  to  the 
guidelines  established  herein.  Ineligible 
proposals  will  not  be  considered  for 
funding.  Eligible  proposals  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  All  proposals  will  also 
be  reviewed  by  the  OfTice  of  General 
Counsel. 

The  Associate  Director  for 
Educational  and  Cultural  Affairs 
identifies  and  approves  potential  grant 
recipients.  Final  technical  authority  for 
awarding  a  grant  resides  with  the  Office 
of  Contracts. 

Proposal  requirements  are  described 
below: 

1.  A  cover  sheet  with  the  name  of  the 
institution.  U.S.  and  overseas  project 
directors,  addresses,  telephone  and  fax 
numbers  and  major  neld(s]  of  the 
project  (e.g..  Middle  Eastern  studies). 
Applicants  are  required  to  answer  all 
questions  on  the  cover  sheet. 

2.  An  executive  summary  or  abstract 
of  the  proposal  not  to  exceed  two 
double-spaced  pages. 

3.  A  Narrative  not  to  exceed  10 
double-spaced  pages,  including  evidence 
of  institutional  standing  and  academic 
quality,  established  record  and 
achievements  of  the  ORC,  clear 
statement  of  goals  and  objectives  for 
USlA-supported  activities  and  the 
means  to  accomplish  the  objectives, 
justification  of  intellectual  or 
institutional  importance  of  programs, 
research  output,  and  scholarly  services; 
description  of  the  nature  of  institutional 
and  individual  membership,  and 
governing  structure:  a  samphng  of  past 
research  output:  evidence  of  the 
relationship  of  the  ORC  to  host  country 
academic  environment  and  plans  for 
expanding  local  academic  ties:  a 
statement  of  how  exchange-of-persons 
programs  for  which  USIA  funding  is 
requested  will  be  implemented  and  how 


participants  are  evaluated  and  selected: 
clear  identification  of  the  program 
innovation  for  which  funding  is  being 
sought:  a  statement  of  how  the  ORC  will 
evaluate  activities  supported  by  USIA:  a 
summary  of  USIA-supported  activities 
in  the  most  recent  year. 

4.  Financial  management  data 
outlining  the  total  ORC  budget,  detailing 
expenditures  and  sources  from  which 
fimds  are  anticipated.  (Detailed 
information  concerning  budget  format 
and  eligible  and  ineligible  items  is 
included  in  the  flnancial  assistance 
application  guidelines  sent  by  USIA.) 

5.  Appendices:  (a)  Copy  of  charter, 
bylaws  and  articles  of  incorporation:  (b) 
list  of  board  of  directors,  or  similar 
body,  and  officers:  (c)  vita  of  U.S.  and 
overseas  project  directors  not  to  exceed 
two  pages  each:  (d)  list  of  member 
institutions:  (e)  sources  and  amounts  of 
Federal  funds  received  in  most  recent 
fiscal  year  (f)  sources  and  amounts  of 
non-Federal  funds  received  in  most 
recent  fiscal  year  (g)  copy  of  fellowship 
application:  (h)  copy  of  fellowship 
publicity:  (i)  list  of  recipients  of  USLA- 
sponsored  fellowships  in  most  recent 
three-year  period,  including  academic 
fields  and  research  topics:  (j)  a  list  of 
foreign  scholars,  and  their  projects,  who 
have  worked  in  collaboration  with  the 
ORC. 

Review  Criteria:  Applications  for  this 
competition  will  be  reviewed  according 
to  the  following  criteria  and  funding  will 
be  allocated  on  the  basis  of  a  panel's 
judgment  regarding  the  degree  to  which 
these  criteria  are  met: 

1.  Quality  of  program  plan  and 
adherence  to  criteria  and  conditions 
described  above. 

2.  Reasonableness,  feasibility,  and 
flexibility  of  objectives.  Proposals 
should  clearly  demonstrate  how  the 
ORC  will  meet  its  objectives. 

3.  Multiplier  effect/impact.  A 
particular  priority  is  that  proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  scholarly  linkages  for 
collaborative  research  and  graduate 
education  in  host  country. 

4.  Value  to  U.S.  binational  relations. 
The  potential  impact  and  significance  of 
the  ORCs  operations  in  the  host  country 
and  in  the  region. 

5.  Cost  effectiveness.  Overhead  and 
administrative  components  of  grants, 
including  salaries  and  honoraria,  should 
be  kept  as  low  as  possible,  and  should 
not  exceed  20%  of  the  total  grant. 

6.  Cost-sharing.  Proposals  should 
maximize  cost-sharing  through  non- 
Federal  support. 


7.  Potential  for  program  excellence 
and/or  track  record.  Relevant 
evaluation  results  of  previous  projects 
are  part  of  this  assessment. 

8.  Innovativeness  of  the  program  for  . 
which  funding  is  sought. 

9.  Promise  of  the  general  advancement 
of  U.S.  scholarly  research  abroad. 

10.  Evidence  of  strong  mutual  benefits 
to  the  U.S.  and  foreign  institutions  and 
individuals  involved. 

11.  Evidence  of  strong  commitment  by 
U.S.  participating  and  member 
institutions. 

Note:  Inasmuch  at  each  ORC  it  competing 
against  all  the  others  in  the  pool  of 
applicantt.  it  is  possible  that  not  all  will  be 
successful  in  receiving  funding  and  more 
likely  still  that  the  full  amount  requested  will 
not  be  awarded  Some  grants  may  only  be 
made  for  one  year  in  order  to  redistribute  the 
future  pool  of  applicantt  more  evenly  over  a 
two-year  cycle  of  competitions. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USUV 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review  of 
full  proposals  on  or  about  May  15, 1992. 
Grant  awards  will  be  subject  to 
standard  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  a,  1991. 
WiUiam  P.  Glade. 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 

(FR  Doc.  91-27527  Filed  11-14-«1:  8:45  am] 
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Public  and  Prtvata  Non-Proftt 
Organizations  in  Support  of 
Intamationai  Educational  and  Cultural 
Actlvttias 

AOINCV:  United  States  Information 
Agency. 

action:  Notice — Request  for  Proposals, 

summary:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a  request 
for  proposals  from  public  and  private 
nonprofit  organizations  in  support  of 
five  projects  that  have  been  initiated  by 
E/P.  Interested  applicants  are  urged  to 
read  the  complete  Federal  Register 
announcement  b<!fore  addressing 


inquiries  to  the  Office  or  submitting 
their  proposals. 
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OATR:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  t>y  5  pan.  e.s.t  on 
Friday,  January  la  1992.  Faxed 
docaments  will  not  be  accepted,  nor  will 
documents  postmarked  on  January  10, 
1982  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
after  April  IS.  1992. 


:  The  original  and  15  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  ta-  U.S.  Information 
Agency,  Office  of  the  Executive  Director 
(E/X),  Attn:  Citizen  Exchanges- 
Initiatives,  room  336, 301 4th  Street.  SW., 
Washington,  DC  20547. 

MM  RMTHBI  MFONMATION  CONTACT: 

The  OfBce  of  Citizen  Exchanges.  Bureau 
of  Educational  and  Cultural  Affair*. 
United  States  Information  Agency.  301 
4tb  Street.  SW..  Washingtoa  DC  20547. 
To  facilitate  the  processing  of  your 
request,  please  include  the  name  of  the 
appropriate  USIA  Program  Officer,  as 
identified  on  each  announcement,  on  all 
inquiries  and  correspmdence. 

aUPPLMNTAWY  INFORMATION:  The 
Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  aimounces  a  program  to 
encourage,  through  limited  awards  to 
nonprofit  institutions,  increased  private 
sector  commitment  to  and  involvement 
in  international  exchanges.  (All 
international  participants  will  be 
nominated  by  USIS  personnel  overseas 
and  selected  by  USIA.)  Pursuant  to  the 
Bureau's  authorizing  l^slation. 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Awarding  of  any  and  all  grants  is 
contingent  upon  the  availability  of 
funds. 

Summary  of  Initiative  Award  Program 


Regional  Project  on  Drug  Education  and 
Public  Awareness:  Europe 

The  Office  of  Qtizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
is  interested  in  supporting  the 
development  of  a  three-wisek  study 
project  that  will  bring  13  senior  level 
narcotics  abuse  prevention  specialists 
from  Europe  to  the  U.S.  for  an  intensive 
exchange  with  their  U.S.  counterparts. 
Selected  European  countries  witk  msjor 
narcotics  abuse  problems  shoold  be 
considered  for  this  program. 


Ihe  program  should  explore  and 
compare  techniques  used  to  design, 
develop  and  implement  effective  drug 
abuse  education  and  public  awareness 
programs.  Concurrently,  the  participants 
would  discuss  the  related  sublet  of 
AIDS  spread  by  addicts  sharing  needles, 
and  programs  designed  to  counter  this. 
The  project  should  underline  the 
cooperation  there  is  in  all  participating 
cotmtries  between  central  and  local 
governments  and  private  organizations 
such  as  volunteer  groups,  churches  and 
schools. 

Participants  will  be  selected  by  USIS 
representatives  in  those  countries  which 
wish  to  be  involved  in  this  project  The 
project  will  be  designed  and  executed 
by  a  U.S.  not-for-profit  instihition  which 
has  experience  in  developing, 
implementing  and  monitoring  drug 
abuser  education,  prevention  and 
awareness  programs.  One  of  the 
qualities  which  USIA  will  seek  in 
applications  Is  that  of  close  involvement 
of  all  sectors  (governments,  schools, 
churches,  hospitals,  volunteer  groups, 
etc.),  in  the  community.  The  program 
should  include  travel  to  several 
locations  in  the  U.S.,  and  should  include 
a  stay  in  Washii^n.  DC  where  the 
topic  of  national  and  international 
coordination  of  drug  abuse  is  addressed, 
and  where  the  city  itself  provides  an 
opportimity  for  the  visitors  to  see  first 
hand  the  profound  dimensions  and 
impact  on  Washington  of  the  narcotics 
abuse  and  AIDS  problems. 

The  E/P  Program  Officer  for  this 
project  is  Robert  McLaughlin. 

Regional  Project  on  Drug  Education  and 
Public  Awareness:  North  Africa,  the 
Near  East  and  South  Asia 

The  Office  of  Citizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
is  interested  in  supporting  the 
development  of  a  ^ree-week  study 

[>roJect  that  will  bring  8  to  10  senior 
evel  drug  abuse  prevention  specialists 
from  Noiidi  Africa,  the  Near  East  and 
South  Asia  (NEA)  to  the  U.S.  for  an 
intensive  exchange  with  U.S. 
counterparts. 

The  program  should  explore  and 
compare  techniques  used  to  design, 
develop,  and  implement  effective  drug 
abuse  education  and  public  awareness 
programs.  The  project  should  also 
illustrate  the  fonnal  and  informal  role 
that  public  and  private  organizations 
play  in  addressing  this  issue. 

Participants  will  be  selected  by  USIS 
representatives  in  participating 
countries.  The  program  desi^  will  be 
conceived  and  executed  by  a  U.S.  not- 
fioTivofit  institution  which  has 
expeiiencB  in  developing,  implementing 
and  monitoring  drug  abuse  education. 


prevention  and  awareness  programn. 
The  program  should  include  travel  to 
severe!  locations  in  the  U.S.,  and  should 
include  a  stay  in  Washington,  DC 
where  the  topic  of  national  and 
international  coordination  of  drug  abuse 
prevention  efforts  are  addressed.  The 
project  should  be  scheduled  for  spring  or 
eariy  summer  1992. 

The  E/P  Program  Officer  for  this 
project  is  Michael  Welder.  i 

Internship  Project  on  Implementation  of 
Drug  Abuse  Prevention  and  , 

Rehabilitation  Programs:  Africa  ' 

The  Office  of  Qtizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
(USIA)  proposes  development  of  an 
internship  program  to  expose  African 
delegates  to  community-based  drug 
abuse  prevention  and  rehabilitation 
programs.  The  project  would  provide  a 
practical  experience  to  demonstrate 
strategies  to  design,  implement  and 
evaluate  educaticm  and  treatment 
programs.  The  grantee  institution  would 
organize  internships  for  6-8  African 
delegates  at  local  public  and  private 
sector  agencies.  The  4-6  month 
internship  and  related  activities  would 
examine  outreach  programs  and  other 
initiatives  to  promote  public  awareness 
and  deliver  treatment  using  limited 
resources.  The  program  would 
emphasize  cooperative  efforts  involving 
community  leaders,  voluntary  agencies, 
private  institutions,  business  and 
government  to  address  the  effects  of 
drug  abuse. 

A  U.S.  not-for-profit  institution  will 
design  and  execute  the  program.  The 
institution  should  demonstrate  extensive 
experience  and  success  in  coordinating 
international  exchange  programs  for 
senior  level  foreign  visitors.  The 
institution  must  also  demonstrate 
substantive  working  relationships  tvitfa 
U.S.  public  and  private  sector 
organizations  responsible  for  addressing 
drug  abuse  prevention  and 
rehabilitation  issues.  The  participants 
will  be  nominated  by  overaeas 
personnel  of  the  United  States 
Inforatation  Service  (USIS)  and  selected 
by  USIA. 

The  E/P  Program  Officer  for  this 
project  is  Stephen  Taylor. 

fuvem'le  Justice  and  Children 's  Rights  in 
Latin  America 

The  Office  of  Citizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
prt^xwes  an  exchange  program  for  up  to 
four  Brazilian  and  six  Spanish-spealdng 
government  officials,  social  activists, 
academics  and  Judges.  The  program  will 
be  designed  to  explore  a  series  of 
human  services  essential  for  the  Juvenile 


58116 


Federal  Ragtoter  /  Vol  56.  No.  221  /  Friday.  November  15.  1901  /  Notlcet 


justice  system  and  the  legal  protection 
of  children.  The  program  would  consist 
of  two  two-week  programs  (one  for 
Brazilian  participants  and  one  for 
Spanish-speaking  participants), 
providing  an  intensive  overview  of 
children's  rights  in  the  United  States  and 
the  interplay  between  the  judical  system 
and  state  social  services,  child  advocacy 
groups,  etc. 

A  U.S.  nonprofit  institution  would 
design  and  execute  the  program  and 
select  the  American  speakers.  The 
institution  should  demonstrate  extensive 
experience  and  success  in  coordinating 
international  exchange  programs  for 
Latin  American  visitors.  The 
participants  would  be  nominated  by 
United  States  Information  Service 
personnel  in  Latin  America  and  selected 
by  the  United  States  Information 
Agency. 

The  E/P  program  Officer  for  this 
project  is  Sandra  Wyatt. 

Employing  and  Educating  Individuals 
With  Disabilities;  a  Mainstreaming 
Program  for  East  Asia 

The  Office  of  Citizen  Exchanges  will 
consider  applications  from  non-profit 
institutions  for  a  grant  to  conduct  a 
substantive  program  for  an  incoming 
delegation  of  up  to  10  health  care 
workers,  government  ofTicials  and 
educators  from  selected  countries  in 
East  Asia,  responsible  for  the  education, 
treatment  and  employment  of 
individuals  with  disabilities.  This  two- 
week,  multi-site  study  tour  will  focus 
upon  an  examination  of  American 
practices  of  mainstream  educational  and 
employment  opportunities  for  citizens 
with  disabilities  and  will  expose  the 
delegation  to  the  legal  framework  and 
human  rights  guarantees  for  these 
individuals. 

The  program  will  include  a  short 
Washington.  DC  component  as  well  as 
lengthier  visits  to  outstanding  programs 
for  individuals  with  disabilities, 
including  a  combination  of  training 
facilities  and  at-home  educational  and 
employment  settings.  Institutional 
linkages  will  be  facilitated  by  a  ten-day 
follow-up  visit  of  two  to  three  American 
specialists  on  disability  issues  to  East 
Asia  within  six  months  of  the  conclusion 
of  the  American-based  program. 

The  E/P  Program  Officer  for  this 
project  is  Hugh  Ivory. 

Funding  and  Budget  Requirements  for 
all  Submissions 

Since  USIA  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
support.  Applications  should 
demonstrate  substantial  financial  and 


in-kind  support  using  ■  three-column 
format  that  clearly  displays  cost-sharing 
support  of  proposed  projects.  Those 
budlgets  including  funds  from  other 
sources  should  provide  firm  evidence  of 
the  funds.  The  required  format  follows: 
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Fimding  assistance  is  limited  to 
project  costs  as  defined  in  the  Project 
Proposal  Information  Requirements 
(OMB  #3116-0175.  provided  in 
application  packet)  with  modest 
contributions  to  defray  total 
administrative  costs  (salaries,  benefits, 
other  direct  and  indirect  costs).  USIA- 
funded  administrative  costs  are  limited 
to  25  (twenty-five)  per  cent  of  the  total 
funds  requested.  The  recipient 
institution  may  wish  to  cost-share  any  of 
these  expenses. 

Organizations  with  less  than  four 
years  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60,000  of  USIA  support,  and 
their  budget  submissions  should  not 
exceed  this  amount.  (Awarding  of  any 
and  all  grants  is  contingent  upon  the 
availability  of  funds.) 

Application  Requirements 

Detailed  concept  papers  and 
application  materials  may  be  obtained 
by  writing  to:  The  Office  of  Citizen 
Exchanges  (E/P),  United  States 
Information  Agency.  Room  216,  301  4th 
Street.  SW..  Washington,  DC  20547. 

Attention:  (Name  of  the  appropriate 
E/P  Program  Officer). 

Inquiries  concerning  technical 
requirements  are  welcome. 

Proposals  must  contain  a  narrative 
which  includes  a  complete  and  detailed 
description  of  the  proposed  program 
activity  as  follows: 

1.  A  brief  statement  of  what  the 
project  is  designed  to  accomplish;  how  it 
is  consistent  with  the  purposes  of  the 
USIA  award  program;  and  how  it  relates 
to  USIA's  mission. 

2.  A  concise  description  of  the  project, 
spelling  out  complete  program  schedules 
and  proposed  itineraries,  who  the 
participants  will  be,  where  they  will 
come  fit)m  and  how  they  will  be 
selected. 

3.  A  statement  of  what  follow-up 
activities  are  proposed;  how  the  project 
will  be  evaluated;  what  groups,  beyond 
the  direct  participants,  will  benefit  from 
the  project  and  how  they  will  benefit. 

4.  A  detailed  three-column  budget. 


5.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion.  Primary  Covered  and  Lower 
Tier  Covered  Transactions,  Forms  lA- 
1279  and  IA-128a 

e.  Compliance  with  Office  of  Citizen 
Exchanges  Additional  Guidelines  for 
Conferences  (if  applicable). 

7.  Compliance  with  Travel  Guidelines 
for  Organizations  Inside  and  Outside 
Washington,  DC  (if  and  as  applicable), 

6.  For  proposals  requesting  $100,000  or 
more,  Certification  for  Contracts, 
Grants,  and  Cooperative  Agreements, 
Form  M/KG-13. 

9.  For  proposals  requesting  $100,000  or 
more.  Disclosure  of  Lobbying  Activities 
(OMB  #0348-0046). 

Note:  All  required  forms  will  be 
provided  with  the  application  packet 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
General  Counsel,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions ' 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Cilteiia 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea 

Proposals  should  exhibit  originality, 
substance,  rigor,  and  relevance  to 
Agency  mission. 

2.  Institution  Reputation/Ability/ 

Evaluations 

Institutional  recipients  should 
demonstrate  potential  for  program 
excellence  and/or  track  record  of 
successful  programs,  Including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  Relevant  evaluation 
results  of  previous  projects  are  part  of 
this  assessment. 

3.  Project  Personnel 

Personnel's  thematic  and  logistical 
expertise  should  be  relevant  to  the 
proposed  program. 
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4.  Program  Planning 

Detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
rigor  and  logistical  capacity. 

5.  Thematic  Expertise 

Proposal  should  demonstrate 
expertise  in  the  subject  area  which 
guarantees  an  effective  sharing  of 
information. 

ft  Cross-Cultural  Sensitivity/Area 
Expertise 

Evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-cultural 
factors;  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program 
Objectives 

Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposal  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives. 

8.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  understanding,  to 
include  maximum  sharing  of  information 
and  establishment  of  long-term 
institutional  and  individual  ties. 

9.  Cost-Effectiveness 

The  overhead  and  administrative 
components  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

10.  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

11.  Follow-on  Activities 

Proposals  should  provide  a  plan  for 
continued  exchange  activity  (without 
USIA  support]  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  an  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fiilly 
appropriated  by  Congress,  allocated  and 


committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  15. 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  October  25. 1991. 
William  Glade. 

Associate  Director,  Bureau  of  Educational 

and  Cultural  Affairs. 

|FR  Doc.  91-27526  Filed  11-14-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coliection 
Requirentente  Submitted  to  OMB  for 
Review 

November  8, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1086. 

Form  Number:  IRS  Form  8725. 

Tyne  of  Review:  Extension. 

Title:  Excise  Tax  on  Greenmail. 

Description:  Form  8725  is  used  by 
persons  who  receive  "greenmail"  to 
compute  and  pay  the  excise  tax  on 
greenmail  imposed  under  section  5881. 
IRS  uses  the  information  to  verify  that 
the  correct  amount  of  tax  has  been 
reported. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeepen 

Recordkeeping — 5  hrs..  30  min. 
Learning  about  the  law  or  the  form — 35 

min. 
Preparing  and  sending  the  form  to  IRS— 

43  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/Reporting 
Burden:  82  hours. 


Clearance  Officer  Garrick  Shear  (202J(  | 
535-4297,  Internal  Revenue  Service. ' 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 

(FR  Doc.  91-27457  FQed  11-14-91;  8:45  amj 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  the  Accelerated 
Term  Elimination  Provtalon  m  the 
Untted  Statea-Canada  Free-Trade 
Agreement 

AOENCv:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Notice  of  a  third  and  final 
opportunity  for  filing  petitions  for 
accelerated  tariff  elimination  under  the 
United  States-Canada  Free-Trade 
Agreement  (FTA),  and  a  change  in  the 
procedure  for  filing. 

summary:  Section  201(b)  of  the  United 
States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  (FTA 
Implementation  Act)  grants  the 
President,  subject  to  the  consultation 
and  layover  requirements  of  section  103 
of  that  Act  the  authority  to  proclaim 
any  accelerated  schedule  for  duty 
elimination  that  may  be  agreed  to  by  the 
United  States  and  Canada  under  FTA 
Article  401(5).  This  notice  opens  a  third 
and  final  cycle  of  petitions  for 
accelerated  tariff  elimination  and 
modifies  the  procedure  for  filing 
petitions.  The  closing  date  for  filing 
petitions  is  January  17. 1992. 
FOR  niRTHIR  INFORMATION  CONTACT: 

Office  of  North  American  Affairs.  Office 
of  the  U.S.  Trade  Representative,  room 
501.  600 17th  Street.  NW..  Washington. 
DC  20506.  Mr.  P.  Claude  Burcky, 
telephone  (202)  395-3412. 

Background 

A  procedure  for  filing  petitions  for 
accelerated  tariff  elimination  under  the 
FTA  was  issued  in  a  Federal  Register 
notice  of  January  23, 1988,  Volume  54. 
Number  13,  at  pages  3175  and  3176. 

Based  upon  experience  gained  in  the 
1989  and  1990  petition  cycles,  and 
particularly  the  inaccurate  or  incomplete 
information  contained  in  petitions  with 
respect  to  the  tariff  classification  of 

iiroiducts  being  petitioned,  this  notice 
iirther  modifies  the  procedure  which 
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was  established  in  the  nolioe  of  January 
23. 1989. 

L  Articles  Which  May  Be  Petitioaed 

Petitions  for  aoceleroted  tariff 
elimination  may  be  Gled  only  for  articles 
for  which  the  duty  is  currently 
scheduled  in  annex  401.2  A  and  B  of  the 
FT  A.  as  modified,  for  elimination  after 
January  1. 1983. 

USTR  reserves  the  right  to  reject 
petitions  concerning  articles  that  were 
considered  for  accelerated  duty 
elimination  in  the  first  two  petition 
cycles  unless  conclusive  evidence  is 
presented  by  the  petitioner  of  a 
significant  change  in  circumstances 
since  the  prior  consideration. 

IL  FATBiat  of  Petitioiit 

A  standardized  petition  format,  which 
facilitates  processing  and  review,  and 
the  elements  of  information  to  be 
contained  in  a  petition,  are  shown  in  the 
annex  to  this  notice.  In  order  to  be 
considered,  petitions  for  accelerated 
tariff  reductions  should  conform  to  the 
standard  format  and  contain  all 
essential  data  elements. 

Data  elements  1  through  U  listed  in 
sections  A  and  B  of  the  petition  format 
are  essential.  Petitioners  should  also 
provide  as  much  of  the  information 
requested  in  section  C  of  the  format  as 
is  available  to  them. 

If  a  submission  contains  business 
confidential  material,  the  specific 
material  must  be  so  identified  in  order 
to  receive  confidential  treatment.  In 
such  cases,  both  a  non-confidential  and 
a  business  confidential  version  of  the 
petition,  each  clearly  m«rked  as  to  its 
status,  must  be  submitted.  None  of  the 
information  provided  in  sections  A  and 
B  of  the  petition  should  be  designated 
business  confidential. 

A  copy  of  the  petition  format  and  this 
notice  may  be  obtained  from  the  Office 
of  North  American  Affairs.  Office  of  the 
U.S.  Trade  Representative  (USIH],  room 
501,  600 17th  Street,  NW.,  Washington, 
DC  20506,  telephone  (202]  395-^12. 

ni.  General  Instnictiens 

1.  One  product  per  petition.  Each 
petition  may  request  accelerated  tariff 
elimination  for  a  single  product  only.  For 
this  purpose,  "single  product"  means  an 
8-digit  tariff  subheading  or,  if  the 
petitioner  is  not  requesting  acceleration 
of  an  entire  S-digit  tariff  subheading,  a 
single  specified  product  within  an  6-digit 
tariff  subheading.  All  information 
contained  in  a  petition  must  pertain 
solely  to  the  single  product  that  is  the 
subject  of  the  petition.  Petitions 
requesting  acceleration  on  more  than 
one  product  cannot  be  considered. 


2.  Petitioner/product  relationship 
(data  element  5].  At  least  one  item  in 
data  element  5  must  be  checked,  if 
either  item  "e"  or  "j"  is  checked,  specify 
the  relationship  or  interest  that  the 
petitioner  has  in  the  product. 

3.  Product  description  (data  element 
6).  Petitions  for  acceleration  of  an  entire 
&-digit  tariff  subheading  must  provide  at 
least  a  general  description  sufficient  to 
identify  the  product  coverage  of  the  ft- 
digit  subheading. 

Petitions  for  acceleration  of  a  single 
product  within  an  8-digit  subheading 
should  provide: 

a.  A  Full  and  complete  description  of 
the  article; 

b.  The  article's  principal  use  in  the 
United  States; 

c.  The  Article's  commercial,  common, 
or  technical  name  or  designation; 

d.  Illustrative  literature: 

e.  The  relative  quantity  by  weight  of 
each  component  material  for  articles 
composed  of  two  or  more  materials; 

f.  Chemical  analysis,  flow  charts,  CAS 
number,  ^c; 

g.  Any  other  infonnation  that  may 
assist  in  determining  the  appropriate 
tariff  classification  of  the  article: 

h.  A  statement  of  the  reason(s]  the 
petitioner  believes  that  the  article  is 
classified  in  the  &-digit  tariff  subheading 
which  the  petitioner  has  entered  in  data 
element  7  of  the  petition  (e.g., 
outstanding  classification  ruling  from 
Customs  or  a  classification  by  Customs 
on  hquidated  entries  of  the  article  in 
question);  and 

i.  A  copy  of  any  rulings  issued  by  the 
U.S.  Customs  Service  or  the  appropriate 
authorities  in  the  Government  of 
Canada  specifying  the  classification  of 
the  petitioned  product  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  or  the  Customs  Tariff  of 
Canada. 

Petitions  for  single  products  within  an 
8-digit  subheading  not  providing  the 
above  information  cannot  be 
considered.  Brand  names  or  trademarks 
are  not  acceptable  as  product 
descriptions  for  this  purpose  and  their 
use  may  result  in  rejection  of  the 
petition. 

4.  8-digit  tariff  subheadings  (data 
element  7).  Petitions  for  acceleration  of 
tariff  elimination  under  both  the  U.S. 
and  Canadian  tariff  schedules  must 
provide  the  correct  applicable  8-digit 
tariff  subheading  number  for  each  of  the 
two  tariff  schedules.  If  acceleration  is 
requested  under  only  one  of  the  tariff 
schedules,  the  appropriate  tariff 
schedule  must  be  identified  and  the 
applicable  8-digit  subheading  in  that 
schedule  must  be  provided  and,  if 
known,  should  also  be  provided  for  the 
other  schedule.  Not  more  than  one  8- 


digit  subheading  in  each  tariff  schedule 
should  be  listed  in  a  petition. 

Commodity  numbers  contained  in 
Schedule  B,  Statistical  Qassification  of 
Domestic  and  Foreign  Commodities 
Exported  from  the  United  States,  cannot 
be  substituted  for  the  number  of  the  8- 
digit  tariff  subheading  in  either  the 
United  States  or  Canadian  tariff 
schedules.  Petitions  using  Schedule  B 
commodity  numbers  for  this  purpose 
cannot  be  considered. 

5.  Supplemental  information  (Section 
D).  This  section  of  the  petition  should  be 
used  to  provide  information 
supplementing  that  provided  in  data 
elements  1  through  17  (specify  the 
relevant  data  element(8]  being 
supplemented),  or  any  other  relevant 
information  that  may  assist  in 
consideration  of  the  petition. 

6.  Submission  of  petitions.  Petitions 
should  be  type-written  and  submitted  in 
10  copies  at  the  earliest  possible  date, 
but  not  later  than  January  17, 1991,  to: 
Office  of  North  American  Affairs,  Office 
of  the  U.S.  Trade  Representative,  room 
501.  600  17th  Street,  NW..  Washington. 
OC  20506,  ATTN:  Mr.  P.  Claude  Burcky. 

Petitions  reoeived  after  January  17, 
1992,  cannot  be  considered. 

Given  our  negotiating  schedule,  it 
must  be  possible  in  the  petition  review 
process  to  determine  not  later  than 
January  30. 1992.  the  correct 
classification  of  specific  products  which 
are  petitioned  within  8-digit  tariff 
subheadings. 

Consequently,  petitions  requesting 
acceleration  on  specific  products  in  an 
8-digit  subheading  should  be  submitted 
at  the  earliest  possible  date.  Submission 
of  such  petitions  after  January  1, 1992 
will  carry  a  strong  risk  of 
nonacceptance  because  of  the  inability 
to  determine  tariff  classification  in  the 
time  available  on  the  basis  of 
information  contained  in  the  petition. 

IV.  Consideration  of  Petitions 

All  petitions  received  by  January  17, 
1992,  and  containing  complete  and 
correct  information  as  required  in  this 
notice  will  be  reviewed  and  a  decision 
made  as  to  which  articles  will  be 
proposed  to  the  Government  of  Canada 
for  possible  accelerated  tariff 
ehmination. 

Petitions  for  articles  on  which  the 
duty  is  currently  scheduled  for 
elimination  on  or  before  January  1, 1993, 
in  Annex  401,2  of  the  United  States- 
Canada  Free-Trade  Agreement,  as 
modified,  cannot  be  considered. 

Petitions  not  containing  complete  and 
accurate  information  required  in  data 
elements  1  through  11  of  sections  A  and 
Btif  the  petition  cannot  rbe  considered. 
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Petitions  for  products  considered  in 
the  1989  or  1990  petition  cycles  cannot 
be  considered  unless  the  petitioner 
demonstrates  a  significant  change  in 
circumstances  since  the  last 
consideration.  Products  considered  in 
the  first  two  cycles  are  listed  in  the 
Federal  Register  notices  of  July  17, 1989, 
Volume  54.  Number  135,  at  pages  29959 
through  29971  and  October  5, 1990. 
Volume  55,  Number  194  at  pages  40964 
through  40973.  Information  on  whether  a 
product  was  considered  in  the  first  two 
cycles  also  may  be  obtained  from: 

The  Office  of  the  U.S.  Trade 
Representative,  (202)  395-3412, 

The  U.S.  Department  of  Commerce,  (202) 
377-3101. 

Normally,  the  accelerated  elimination 
of  tariffs  between  the  United  States  and 
Canada  is  pursued  on  a  reciprocal  basis. 
Petitions  containing  requests  for  the 
accelerated  elimination  of  Canadian 
tariffs  will  be  treated  as  applying 
equally  to  corresponding  U.S.  tariff 
treatment,  and  vice  versa. 

Petitions  to  the  Government  of  Canada 

Information  on  the  procedures  for 
submitting  requests  to  the  Government 
of  Canada  is  available  from  the 
Interdepartmental  Committee  on  FTA 
Acceleration,  140  O'Connor  Street,  14th 
Floor,  Ottawa,  Ontario,  Canada  KlA 
0G5. 
Charles  E  Roh,  Jr., 

Assistant  U.S.  Trade  Representative  for  North 
American  Affairs. 

Annex  A — Petition  To  Accelerate  the 
Removal  of  Tariffs  Under  the  United  Statee- 
Canada  Free-Trade  Agreement 

Section  A.  Petitioner  Identification 

1.  Petitioner: 

2.  Address:    


3.  Contact  person:  

4.  Telephone  number 

5.  Petitioner/product  relationship: 

a Producer  in  the  United  States 

b Importer  in  the  United  States 

c Exporter  in  the  United  States 

d Consumer  in  the  United  States 

e Other,  in  the  United  States 

Specify: 

f. Producer  in  Canada 

8 Importer  in  Canada 

h Exporter  in  Canada 

i Consumer  in  Canada 

I Other  in  Canada 

Specify: 


Section  B.  Product  Identification  and  Tariff 
Information 

8.  Product  description:   


(Important:  See  paragraph  3  of  General 
Instructions.  Supplement  in  section  D  if 
necessary.) 

7.  The  product  is  classified  In  the  following 
8-digit  tariff  subheading: 

a in  the  Harmonized  Tariff 

Schedule  of  the  United  States  (1991) 

in  the  Customs  Tariff  of  Canada 


d. 


8.  This  petition: 

a covers  all  products  in  the  U.S.  8  digit 

tariff  subheading, 
b does  not  cover  all  products  in  the  U.S. 

8-digit  tariff  subheading, 
c covers  all  products  in  the  Canadian  8- 

digit  tariff  subheading. 

does  not  cover  all  products  in  the 

Canadian  8-digit  tariff  subheading. 
(Important:  If  either  item  b  or  d  is  checked, 
the  infonnation  required  in  paragraph  3  of  the 
General  Instructions  for  proiduct  descriptions 
of  single  products  within  an  8-digit 
subheading  must  be  provided  with  this 
petition.) 

9.  Under  the  Free-Trade  Agreement,  the 
current  rate  of  duty  in  the  tariff  schedule  of: 

a.  The  United  States  is ■ 

b.  Canada  is 

10.  Accelerated  removal  is  requested  for 
a the  United  States  duty 

b the  Canadian  duty 

11.  petitioner  requests  elimination  of  the 
tariff/s: 

a immediately  without  further  staging. 

b with  accelerated  staging. 

Specify: 

Section  C.  Economic  and  Statistical 
Information 

12.  Exports  in  1969-1991  by  the  petitioner, 
and  projected  exports  by  the  petitioner,  in  the 
12-month  period  following  implementation  of 
petitioner's  request: 

a.  From  the  United  States  to  Canada — 


Year 

1989 
1990 
1991 


Quantity 


Value 


b.  From  the  Canada  to  the  United  States 


Year           Quantity 
loaa 

Value 

loon 

1QQ1 

Projected  for  the  12-month  period  following 
duty  removal: 

13.  Imports  in  1989-1991  by  the  petitioner, 
and  projected  imports  by  the  petitioner  in  the 
12-month  period  following  implementation  of 
petitioner's  request: 

s.  From  Canada  into  the  United  States- 


Year 

1989 
1990 
1991 


Quantity 


Value 


b.  From  the  United  States  into  Canada- 


Year  Quantity 


Value 


1989 
1990 
1991 


Projected  for  the  12-month  period  following 
duty  removal: 


14.  Production  by  the  petitioner 
a.  In  the  United  States— 


Yesr 


Quantity 


Value 


lOftg 

loan 

1001 

b.  In  Canada- 
Year            Quantity 

IQM 

Value 

loon 

1001 

15.  Names  and  address  of  known  principal 
produceriTin  the  United  States: 


b 

c 

16.  Petitioner's  1990  share  of  the  market  in: 

a.  the  United  States  was %, 

b.  Canada  was %. 

Section  D.  Supplemental  Information 
(Use  additional  pages  as  necessary.) 
Signature  of  person  filing  the  petition: 

Title  or  position: 
Date- 


|FR  Doc.  91-27688  Filed  11-13-91:  2:M  pm] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56.  No.  221 

Friday.  November  IS.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U  S.C.  552b<eM3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday.  November  IZ 
19!H.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendations  concerning 
adminTstrative  enforcement  proceedings. 

Application  of  Key  Bank  of  Maine. 
Augusta,  Maine,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  twelve  branches  of 
Casco  Northern  Bank,  National  Association, 
Portland,  Maine,  and  for  consent  to  establish 
the  twelve  branches  of  Casco  Northern  Bank, 
National  Association  as  branches  of  Key 
Bank  of  Maine. 

Reports  of  the  Office  of  Inspector  General: 
Audit  Report  re: 

Houston  Consolidated  Office,  Cost 
Center — 405  (Memo  dated  September  27. 
1991) 
Audit  Report  re: 
Northwest  Federal  Savings  Bank,  Spencer. 
Iowa,  Assistance  Agreement,  Case 
Number  C-382c  (Memo  dated  September 
la  1991) 
Audit  Report  re: 
The  Peoples  Bank  &  Trust  Company, 
Natchitoches,  La.,  Natchitoches, 
Louisiana  (4263)  (Memo  dated  October 
11.1991) 
Audit  Report  re: 
Merchants  Bank  of  Boston,  a  Co-operative 
BHnk,  Boston,  Massachusetts  (4202) 
(Memo  dated  September  10, 1991) 
Audit  Report  re: 
First  National  Bank  of  Corpus  Christi, 
Corpus  Christi,  Texas  (42S6)  (Memo 
dated  September  17. 1991) 
Audit  Report  re: 
United  Bank  of  Waco,  National 
Association,  Waco.  Texas  (4255)  (Memo 
dated  September  18. 1991) 
Audit  Report  re: 
Audit  of  the  Management  and  Control  of 
Collateral.  Addison  Consolidated  Office 
(Memo  dated  October  10. 1991) 
Audit  Report  re: 
Audit  Report  on  the  Management  and 
Control  of  Owned  Real  Estate.  Bossier 
City  Consolidated  Office  (Memo  dated 
October  11, 1991) 
Audit  Report  re: 


Audit  of  Contracting  Procedures-DOL 
Service  Procurements,  Washington.  D,C. 
(Memo  dated  October  9, 1991) 
Audit  Report  re: 
Information  Systems  Audit  of  NFC, 
Payroll/Personnel  System  Security 
(Memo  dated  October  n,  1901) 
Audit  Report Te: 
Audit  on  Travel  Voucher  Processing  Within 
Division  of  Liquidation,  New  York 
Regional  Office  (Memo  dated  September 
3a  1891) 
Audit  Report  re: 
Audit  on  Travel  Voucher  Processing  Within 
Office  of  Personnel  Management  (Memo 
dated  September  12, 1991) 
Audit  Report  re: 
Report  on  the  Review  of  the  FDICs  Legal 
Division  (Memo  dated  September  30, 
1991) 
Personnel  Matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice  Chairman 
Andrew  C.  Hove,  Jr..  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency],  concurred  in  by 
Director  T.  Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision]  and  Chairman 
William  Taylor,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2],  (c](6),  (c](8], 
(c)(9)(A)(ii].  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2],  (c)(6),  (c)(8), 
(c](9)(A)(ii),  and  (c](9](B}). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  NW..  Washington.  DC. 

Dated:  November  12. 1991. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

(PR  Doc.  91-27643  Filed  11-13-91;  11:26  am] 

BILUNG  CODE  6714-0-M 


FEDERAL  MARrriME  COMMISSION 

TIME  AND  date:  10:00  a.m..  November  21. 
1991. 

place:  Hearing  Room  One.  1100  L 
Street,  NW.,  Washington.  D.C  2057*- 
0001. 


STATUS:  Open. 


MATTBnta)  TO  be  ooNSMmeo: 

1.  Docket  No.  91-20 — Exemption  of  Certain 
Marine  Terminal  Services  Arrangements — 
Consideration  of  Comments  on  ProfHMed 
Rule. 

contact  person  FOR  MORE 
INFORMATION:  Joseph  C.  Polking. 
Secretary.  (202)  523-5725. 
Joseph  C.  Polking, 

Secretary. 

|FR  Doc.  01-27707  Filed  11-13-91;  3:23  pm] 

BILUNQ  COOE  6730-01-M 

RESOLUTION  TRUST  COWPOWATIOH 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  at  2:00  p.m.  on  Tuesday, 
November  19. 1991  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  Discussion  Agenda, 

'Quarterly  Report  of  Actions  Taken 
Under  Delegated  Authority  by  the 
Committee  on  Management  and 
Disposition  of  Assets  and  the  Senior 
Committee  on  Management  and 
Disposition  of  Assets.  April  1,  1991— June 
30.  1991. 

'Disposition  of  minutes  of  previous 
meetings. 

•Memorandum  re:  Proposed  delegations 
of  authority  to  the  Inspector  General  to 
disclose  information  in  accordance  with 
the  Privacy  Act  of  1974,  to  promulgate    . 
policies,  procedures  and  regulations,  and 
to  redelegate  authority  within  the  OIG 
related  to  requests  for  such  information 
in  OIC  files. 

•Memorandum  re:  Proposed  modifications 
to  the  delegations  of  authority  to 
Settlement/Workout  Asset  Teams 
approved  by  notational  vote  on  August 
26, 1991  to  include  a  senior/level  RTC 
attorney  as  a  member  of  the  team,  and  to 
extend  to  the  private  lawyer  or  law  firm 
acting  as  a  member  of  the  team  the 
RTC's  corporate  indemnity  for 
professional  services. 

Discussion  Agenda 

•Memorandum  re:  Proposed  sale  of 
mortgage  loans  and  real  estate  owned  to 
Real  Estate  Investment  Trusts  and  other 
multiple  investor  funds. 
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The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W..  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  W.  Budcley.  |r..  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  410-7282. 

Dated:  November  12. 1991. 
Resolution  Trust  Corporation. 
John  M.  Bucktey.  |r„ 
Executive  Secretary. 
(FR  Doc.  91-27604  Filed  11-13-91;  9:26  «mj 

WLUfM  CODE  •ri4-01-ll 


UNITED  STATES  INSTTrUTt  OF  PEACE 

date:  November  21-22. 1991. 

TIME:  9:00  a.m.  to  5:30  p.m.. 

location:  1550  M  Street,  NW.  (ground 
floor  conference  room).  Washington, 
Da 

STATUS:  (open  session) — portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  (98-525). 

agenda:  (tentative)— Consideration  of 
the  minutes  of  the  Forty-ninth  meeting  of 
the  Board  of  Directors;  Chairman's 


Report;  President's  Report;  Board 
Committee  Reports. 

CONTACT.  Mr.  Gregory  McCarthy. 
Director,  Public  Affairs  and  Information, 
telephone:  202/457-1700. 
Dated:  November  11. 1991. 
Beinics  |.  Camey. 

Director,  Office  of  AdminittnUon,  United 

States  Institute  of  Peace. 

[FR  Doc,  91-2700S  Filed  11-13-91;  9:90  am] 

BILUNO  CODE  I1SS-01-M 
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Corrections 


Federal   Register 

Vol.  56.  No.  221 

Friday.  November  15.  1901 


This  section  of  the  FEDERAL   REGISTER 
contains  editofial  corrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  arxJ  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
ttie  Federal  Register    Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RIN  0596-AB06 

Recreation  Assistance  Authorizations 

Correction 

In  notice  document  91-24032  beginning 
on  page  51260.  in  the  issue  of  Thursday. 
October  10, 1991  make  the  following 
correction: 

On  the  same  page,  in  the  first  column, 
in  "DATES",  in  the  second  line.  "1991" 
should  read  "1992". 

BIUJMGCOOC  1S0S-01-O 


DEPARTMENT  OF  ENERGY 

Rnanciai  Assistance  Award;  Intent  to 
Award  Grant  to  Stanford  University's 
Energy  Modeling  Forum 

Correction 

In  notice  document  91-6235  beginning 
on  page  11211  in  the  issue  of  Friday. 
March  15. 1991.  make  the  following 
correction: 

On  page  11212.  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document. 
"PR  Doc.  91-6325"  should  read  "FR  Doc. 
91-6235". 

WLUNG  CODE  1S0S«1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  . 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Drug  Use  and  Alcohol  Abuse 
Prevention  Demonstration  Grants  In 
ttie  Community  Partnership  Study 
Program 

Correction 

In  notice  document  91-25054  begitming 
on  page  52037  in  the  issue  of  Thursday. 


October  17, 1991.  make  the  following 
correction: 

On  page  52038,  in  the  third  column,  in 
the  first  full  paragraph,  in  the  third  line 
from  the  bottom,  insert  "not"  after 
"may". 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  90N-^332] 

Fraud,  Untrue  Statements  of  Material 
Facts,  Bribery,  and  Illegal  Gratuities; 
Final  Policy;  Correction 

Correction 

In  notice  document  91-23047 
appearing  on  page  48570  in  the  issue  of 
VVednesday,  September  25. 1991.  the 
docket  number  should  read  as  set  forth 
above. 

WUJNO  CODE  1S0541-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6890 

[ID-943-4214-10;  10-73221 

Withdrawal  of  Public  Lands  for 
Protection  of  ttte  Bruneau  and 
Jarbidge  River  Systems;  Idaho 

Correction 

In  rule  document  91-24616  beginning 
on  page  51334  in  the  issue  of  Friday. 
October  11, 1991,  make  the  following 
corrections: 

1.  On  page  41334,  in  the  third  column: 

a.  In  T.  a  S.,  R.  6  E.,  in  Sec.  13,  in  the 
first  line,  insert  "NEy«SWy4,"  after 
"NWy4NWy4,". 

b.  In  T.  10  S..  R.  7  E..  in  Sec.  26.  insert 
"S%NWy4,"  before  "and  SWy4;". 

2  On  page  41335,  in  the  second 
column: 

a.  In  T.  14  S.,  R.  6  £.,  in  Sec.  24.  in  the 
first  line,  remove  the  comma  after  the 
second  "EVt". 

b.  In  T.  15  S.,  R.  7  E.,  in  Sec.  32.  in  the 
first  line,  insert  "NMjSWy4."  after 
"SV4NWy4.". 

BILLING  COOE  1S0541-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lund  Management 
K:A-940-4214-10;  CACA  26855] 

Notice  of  Proposed  Withdrawal; 
California 

Correction 

In  notice  document  91-24959  beginning 
on  page  52052  in  the  issue  of  Thursday, 
October  17, 1991,  make  the  following 
correction: 

On  page  52052.  in  the  third  column, 
under  T.  14  N.,  R.  9  E.,  Sec.  12. 
"NWy4NEy4,  and  SEy4"  should  read 
"NWy4,  NEy4,  and  SEy4:". 

BILLING  COOE  1S0S41-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IOR-943-01-4214-10;  GP1-375:  OR-47602] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

Correction 

In  notice  document  91-23811  beginning 
on  page  50135  in  the  issue  of  Thursday. 
October  3, 1991,  make  the  following 
correction: 

On  page  50135,  in  the  third  column, 
under  SUPPLEMENTARY  INFORMATION,  in 

the  heading,  "Williamett"  should  read 
"Willamette". 

BILUNG  CODE  15<»-0t-O 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

SESA  Fluorspar  Eagle  Pass,  TX; 
Negative  Determination  Regarding 
Application  for  Reconsideration 


(TA-W-25,051] 

Correction 

In  notice  document  91-5934  appearing 
on  page  10575  in  the  issue  of 
Wednesday,  March  13. 1991,  the  agency 
heading  is  corrected  to  read  as  set  forth 
above,  and  in  the  file  line  at  the  end  of 
the  document,  "FR  Doc.  91-5734"  should 
read  "FR  Doc.  91-5934". 

BILLING  CODE  1S0S-01-O 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Astronomical 
Sciences  Subcommittee  for  Long- 
Range  Planning  and  Priorities  Meeting 

Correction 

In  notice  document  91-6807  appearing 
on  page  12281  in  the  issue  of  Friday, 
March  22. 1991.  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc.  91-6897"  should  read  "FR  Doc. 
91-6807". 

BILUNG  COOE  ISOS-Ot-O 


Friday 

November  15,  1991 


Part  li 


Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

Application  for  Waiver  of  Preemption 
Determination;  New  Yoric  City  Fire 
Department  Regulations  for 
Transportation  of  Hazardous  Materials; 
Notice 
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DEPARTMEffT  OF  TRANSPORTATION 

Research  and  Special  Programa 
Administration 

[Oocfc«tNo.WPOA-1] 

Application  for  a  Waiver  of  Preemption 
Determination  Concerning  New  York 
City  Rre  Department  Regulations 
Governing  Pickup/Delivery 
Transportation  of  Flammable  and 
Combustible  Liquids  and  FUimmat>le 
and  Compressed  Gases 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

action:  Public  notice  and  invitation  to 
conunent. 


;  The  City  of  New  York  has 

applied  for  an  administrative 
determination  waiving  preemption, 
under  the  Hazardous  Materials 
Transportation  Act  (HNfTA),  of  certain 
provisions  of  New  York  City  Fire 
Department  directives.  Those  regulatory 
provisions  concern  the  transportation  of 
flammable  and  combustible  liquids  and 
flammable  and  compressed  gases  for 
pickup  or  dehvery  within  New  York 
City. 

DATES:  Comments  received  on  or  before 
December  13. 1991,  and  rebuttal 
comments  received  on  or  before  January 
17, 1992,  will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration.  Rebuttal 
comments  may  discuss  only  those  issues 
raised  by  comments  received  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 

ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit.  Research  and  Special 
Programs  Administration,  room  6421, 
Nassif  Building.  400  Seventh  Street,  SW.. 
Washington.  DC  20590-0001.  Comments 
and  rebuttal  comments  on  the 
application  may  be  submitted  to  the 
Dockets  Unit  at  the  above  address,  and 
should  include  the  Docket  Number 
(WPDA-l).  Three  copies  are  requested. 
A  copy  of  each  comment  and  rebuttal 
comment  must  also  be  sent  to  Grace 
Goodman,  Esq..  Asst.  Corporation 
Counsel.  Law  Department  The  City  of 
New  York.  100  Church  Street,  room  6  F 
41,  New  York,  NY  10007;  John  ].  Collins, 
Esq.,  ATA  Litigation  Center.  American 
Trucking  Associations,  2200  Mill  Road, 
6th  Floor.  Alexandria.  VA  22314;  and 
Timothy  L  Harker.  Esq..  The  Harker 
Finn.  5301  Wisconsin  Avenue  NW..  suite 
740,  Washington.  DC  20015.  A 
certification  that  a  copy  has  been  sent  to 
each  person  must  also  be  included  with 


the  comment  (The  following  fbimat  is 
suggested-  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to  Ms. 
Goodman  and  Messrs.  Collins  and 
Harker  at  the  addresses  specified  in  tiie 
Federal  Register.") 

FOR  FURTHER  INFOflMATION  CONTACT: 
Edward  H.  Bonekemper,  III.  Assistant 
Chief  Counsel  for  Hazardous  Materials 
Safety,  Office  of  the  Chief  Counsel 
Research  and  Special  Programs 
Administration.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001.  telephone 
number  202-366-4400. 
SUPPLEMENTARY  INFORMATION: 

1.  Preemption  Under  the  HMTA 

The  preemption  provisions  of  the 
Hazardous  Materials  Transportation 
Act  (HMTA).  49  app.  U.S.C  1801  et  seq.. 
were  amended  by  the  Hoiardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990  (HMTUSA).  Public 
Law  101-615.  The  Research  and  Special 
Programs  Administration's  (RSPA's) 
regulations  have  been  revised  to  reflect 
these  changes.  56  FR  8616  (Feb.  2&  1991); 
56  FR  15510  (Apr.  17. 1991). 

With  two  exceptions  (discussed 
below).  Section  105(a)(4)  of  the  HMTA. 
49  app.  U.S.C.  1811(a)(4).  preempts  "any 
law.  regiilation.  order,  ruling,  provisioii. 
or  other  requirement  of  a  Stale  or 
political  subdivision  thereof  or  an  Indian 
tribe"  which  concerns  a  "covered 
subject"  and  "is  not  substantively  the 
same"  as  any  provision  of  the  HMTA  or 
any  regulation  under  that  provision 
concerning  that  subject.  The  "covered 
subjects"  are  defined  in  section  105(a)(4) 
as: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  nimiber,  content  and 
placement  of  such  documents. 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials. 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

RSPA  has  issued  a  Notice  of  Proposed 
Rulemaking  proposing  a  specific 
definition  for  the  term  "substantively  the 
same."  56  FK.  36992  (Aug.  1. 1991). 

In  addition,  section  105(b)(4)  of  tbe 
HMTA.  49  app.  U.S.C,  1804(b)(4). 


addresses  the  preemption  standards  for 
hazardous  materials  highway  routing 
requirements.  The  Secretary  of 
Transportation  has  delegated 
responsibility  for  those  highway  routing 
issues,  including  the  issuance  of 
preemption  determinations  on  highway 
routing  issues  to  the  Federal  Highway 
Administration.  56  FR  31343  (July  10, 
1991). 

Rnally.  section  112(a)  of  the  HMTA, 
40  app.  U.S.C.  1811(a),  provides  that, 
with  two  exceptions  discussed  below. 
State,  political  subdivision  and  Indian 
tribe  requirements  not  covered  by  those 
section  105  (a)  or  (b)  provisions  are 
preempted  if— 

(1)  Compliance  with  hoih  the  State  or 
political  sutxlivision  or  Indian  Tribe 
rtquirement  and  any  requirement  of  (the 
HMTA]  or  of  a  regulation  issued  under  (lite 
HMTA)  is  not  possible,  (or) 

(2)  The  State  or  political  subdivision  or 
Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  regulations  issued  under  (the 
HMTA)  •  •  *. 

As  indicated  in  the  preamble  to  the 
final  regulation  implementing  the 
HMTUSA  preemption  provisions,  56  FR 
at  8617  (Feb.  28. 1991),  Congress,  in 
section  112.  codified  the  "dual 
compliance"  and  "obstacle"  standards 
which  RSPA  previously  had  adopted  by 
regulation  and  used  in  issuing  its 
advisory  inconsistency  rulings. 

The  two  exceptions  to  preemption 
referred  to  above  are  for  (1)  State,  local 
or  Indian  tribe  requirements  "otherwise 
authorized  by  Federal  law"  and  (2) 
State,  local  or  Indian  tribe  requirements 
for  which  preemption  has  been  waived 
by  the  Secretary  of  Transportation. 

All  of  the  above-described  preemption 
standards  are  in  RSPA's  regulations  at 
49  CFR  107.202. 

Congress  also  provided,  in  section 
112(c)  of  the  HMTA,  for  issuance  of 
binding  preemption  determinations  to 
replace  the  advisory  inconsistency 
ndings  previously  issued  by  RSPA.  Any 
directly  affected  person  may  apply  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  A  party  to  a 
preemption  determination  proceeding 
may  seek  judicial  review  of  the 
determination  in  U.S.  district  court 
within  60  days  after  the  determination 
becomes  final. 

The  Secretary  of  Transportation  has 
delegated  authority  to  issue  preemption 
determinations,  except  for  those 
concerning  highway  routing  issues,  to 
RSPA.  58  FR  31343  (July  10, 1991). 
RSPA'i  Associate  Administrator  for 
Hazardous  Materials  Safety  issues  those 
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determinations.  RSPA's  regulations 
concerning  preemption  determinations 
were  issued  on  February  28, 1991  (56  FR 
8616),  and  are  at  49  CFR  107.203-211  and 
107.227. 

2.  Waiver  of  Preemption 

Similarly,  Congress  provided,  in 
section  112(d)  of  the  HMTA,  for 
Secretarial  issuance  of  waiver  of 
preemption  determinations  to  replace 
the  nonpreemption  determinations 
previously  issued  by  RSPA.  Any  State  or 
local  government  or  Indian  tribe  may 
apply  for  a  waiver  of  preemption 
concerning  any  of  its  requirements 
which  it  acknowledges  is  preempted  by 
the  HMTA. 

The  Secretary  may  waive  preemption 
of  that  requirement  upoQ  determining 
that  it:  (1)  Affords  an  equal  or  greater 
level  of  protection  to  the  public  than  is 
a^orded  by  the  requirements  of  the 
HMTA  or  the  regulations  issued  under 
the  HMTA,  and  (2)  does  not 
unreasonably  burden  commerce.  A 
party  to  a  waiver  of  preemption 
determination  proceeding  may  seek 
judicial  review  of  the  determination  in 
U.S.  district  court  within  60  days  after 
the  determination  becomes  final. 

The  Secretary  of  Transportation  has 
delegated  authority  to  issue  waiver  of 
preemption  determinations,  except  for 
those  concerning  highway  routing 
issues,  to  RSPA.  56  FR  31343  (July  10, 
1991).  RSPA's  Associate  Administrator 
for  Hazardous  Materials  Safety  issues 
those  determinations.  RSPA's 
regulations  concerning  waiver  of 
preemption  determinations  were  issued 
on  February  28. 1991  (56  FR  8616)  and 
April  17. 1991  (56  FR  15510),  and  are  at 
49  CFR  107.215-227. 

In  issuing  its  waiver  of  preemption 
determinations  under  the  HMTA.  RSPA 
is  guided  by  the  principles  enunciated  in 
Executive  Order  No.  12.612  entitled 
"Federalism"  (52  FR  41685,  Oct,  30. 
1987).  Section  4(a)  of  that  Executive 
Order  authorizes  preemption  of  State 
laws  only  when  the  statute  contains  an 
express  preemption  provision,  there  is 
other  firm  and  palpable  evidence  of 
Congressional  intent  to  preempt  or  the 
exercise  of  state  authority  directly 
conflicts  with  the  exercise  of  Federal 
authority.  The  HMTA.  of  course, 
contains  several  express  preemption 
provisions,  which  RSPA  has 
implemented  through  regulations. 
However,  there  are  statements  of  policy 
in  that  Executive  Order  which  may  be 
relevant  to  the  discretionary  decision 
whether  to  waive  preemption  if  the  two 
requirements  for  waiver  are  met 


3.  The  Application  for  a  Waiver  of 
Preemption  Determination 

On  October  9, 1991,  the  City  of  New 
York  submitted  an  application  for  a 
waiver  of  preemption  determination, 
which  is  reproduced  in  critical  part  as 
appendix  A  to  this  notice. 

Several  exhibits  were  enclosed  with 
the  City's  application.  They  are 
available  for  examination  at  and  copies 
of  them  are  available  at  no  cost  from, 
the  Dockets  Unit  Research  and  Special 
Programs  Administration,  room  8421, 
Nassif  Building,  400  Seventh  Street  SW. 
20590-0001,  telephone  202-366-4453,  The 
City  requirements  at  issue  in  this 
proceeding  were  determined  to  be 
preempted  in  Inconsistency  Ruling  22 
{IR-22)  (52  FR  46574.  Dec.  8, 1987; 
correction,  52  FR  49107,  Dec.  29, 1987) 
and  in  the  RSPA  Administrator's 
Decision  on  Appeal  (IR-22(A))  (54  FR 
26698,  June  23, 1989).  According  to  an 
October  29, 1991  letter  from  the  City  to 
RSPA.  on  October  18, 1991,  in  National 
Paint  B  Coatings  Ass'n  et  al.  v.  City  of 
New  York  et  al.  Index  No.  CV  84-4525 
(ERK),  the  United  States  District  Court 
for  the  Eastern  District  of  New  York 
issued  an  order  confirming  that  the  City 
has  acknowledged  preemption  of  its 
requirements.  'That  decision  is 
reproduced  as  appendix  B  to  this  notice. 

4.  Request  for  Temporary  Stay  of 
Preemption 

In  its  application,  the  City  also 
requested  a  temporary  stay  of 
preemption  as  to  the  regulations  which 
are  the  subject  of  its  application.  In  its 
October  29  letter,  the  City  stated  that 
because  the  District  Judge  in  the  Federal 
Court  litigation  had  provided  for 
temporary  relief  for  150  days,  RSPA 
need  not  rule  on  the  request  at  this  time. 
However,  the  City  requested  notice  and 
an  opportunity  to  renew  its  request  if  no 
determination  is  issued  by  March  15, 
1992, 

Although  no  request  for  a  temporary 
stay  of  preemption  is  pending  at  this 
time,  all  parties  should  be  aware  that 
there  is  no  authority  in  the  HMTA  for 
the  Secretary  or  RSPA  to  temporarily 
stay  preemption.  The  authority  to  grant 
such  relief  lies,  if  anywhere,  with  the 
courts. 

5.  Public  Comment 

Comment  should  be  limited  to  the 
following  issues:  (1)  Whether  the 
specified  City  regulations  afford  an 
equal  or  greater  level  of  protection  to 
the  public  than  is  afforded  by  the 
requirements  of  the  HMTA  or 
regulations  issued  under  the  HMTA:  (2) 
whether  those  requirements  do  not 
unreasonably  burden  commerce,  and  (3) 


whether  RSPA  should  grant  the  waiver 
request  if  it  makes  affinnative  findings 
on  issues  (1)  and  (2). 

Persons  intending  to  conunent  on  the 
application  should  review  the  standards 
and  procedures  governing  the 
Department's  consideration  of 
appUcations  for  waiver  of  premption 
determinations  found  at  49  CFR  107.215- 
107.225. 

Issued  in  Washington.  DC  on  November  6. 
1991. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A— Application  of  the  City  of  New 
York  for  a  Waiver  of  Preemption 
Determination  Concerning  New  York 
City  Fire  Department  Regulations 
Governing  Pickup/Delivery 
Transportation  of  Flammable  and 
Combustible  Liquids  and  Flammable  and 
Compressed  Gases 

Before  the  Associate  Administrator  for 
Hazardous  Material  Safety  of  the 
Research  and  Special  Projects 
Administration  of  the  United  States 
Department  of  Tranq>ortation 

Application  for  a  Waiver  of  Preemption 
Pursuant  to  49  U.S.C  1811(b)  and  48 
CFR  187.215  et  seq.  by  tbe  Qty  of  New 
York  and  Its  Fire  Department 

Dated:  October  10. 1991. 

0.  Peter  Sherwood. 

Corporation  Counsel  of  the  City  of  New  York, 
Attorney  for  Applicant,  JOO  Church  Street, 
New  York.  New  York  10007.  (212)  789-0963. 
Grace  Goodman.  6f  Counsel. 
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Argument 

IV.  The  City's  Regulations  Meet  The 

Standards  For  Waiver. 
A.  An  Equal  or  Greater  Level  of  Protection 
To  The  Public. 

1.  Capacity  Limits. 

2.  Construction  factors:  steel,  thickness, 
shape  baffles. 

3.  Type  of  chassis:  limits  on  trailers. 
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6.  Emergency  Transfers  of  Pnxluct 

7.  Inspection  and  I^nnits. 

&  No  Unreasonable  Burden  on  Commerce. 

1.  No  Protectionist  Discrimination. 

2.  Only  Sti^t  Boonomic  Burden. 

V.  The  New  York  Q(y  Regulations  Meet  the 
Decision  Criteria. 

A.  Extent  of  Cost  Increase  and  Efficiency 
ISecrease  Is  Slight 

B.  A  Rational  Basis  Exists  for  These 
Regal  ations. 

C  The  Rules  Achieve  Their  Stated  Ptspose. 
D.  No  Need  for  Uniformity.  No  Conflict 
With  Other  States. 

Conclusion 

City  of  New  York.  Fbe  Department't 
Memorandum  in  Support  of  Application 
far  a  Waiver  of  Praemption— 
Preliminoy  Statements 

The  Fire  Department  of  the  City  of 
New  Yoric  ("tlie  Department")  hereby 
applies  to  the  Associate  Administrator 
for  Hazardous  Materials  Safety  for  a 
Waiver  of  Preemption,  pursuant  to 
section  112(dj  of  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990  {"HMTUSA")  49 
U.S.C.  1081  et  seq^  and  the  regulations 
in  49  CFR  107.215  et  seq.  See,  AfEdavit 
of  William  M.  Feehan.  Exhibit  20 
submitted  herewith. 

The  Fire  Department  acknowledges 
that  certain  sections  of  its  regulations 
that  it  wishes  to  continue  to  enforce  are 
preempted  by  section  105(a)(4)  of  the 
HMTOSA.  However,  the  Department 
believes  that  these  regulations  meet  the 
standards  for  a  waiver  of  preemption  in 
that  they  (1)  afi^ord  an  equal  or  greater 
level  of  protection  to  the  public  than  is 
afforded  by  the  requirements  of  the  Act 
or  the  regulations  issued  thereunder  and 
(2)  do  not  unreasonably  burden 
commerce.  This  memorandum  will 
discuss  each  of  those  standards  with 
respect  to  each  of  the  sections  of  the 
Department's  regulations  as  to  which  a 
waiver  is  sought. 

/.  TextM  of  Regulations  at  to  Which 
Waiver  Is  Sought 

The  Fire  Department  has  four  "Fire 
Prevention  Directives"  ("F.PJ)ir.") 
containing  sections  for  which  the 
Department  wishes  to  obtain  waivers  at 
this  time.  They  are:  FJ>.  Dir.  7-74 
covering  the  tank  truck  transportation  of 
flammable  liquids.  Exhibit  1:  F.P.  Dir.  6- 
76  covering  the  tank  truck  transportation 
of  combustible  liquids.  Exhibit  2;  FJ*. 
Dir.  5-63  covering  the  transportatioa 
compressed  gases.  Exhibit  3;  and  F.P. 
Dir.  3-78  covering  the  transportation  by 
platform  truck  of  cylinders  of 
compressed  gases.  Exhibit  4. ' 


A.  Regulations  Establishing  Capacity 
Limits 

1.  PJ>.  Dir.  7-74.  sections  4-1. 4-2. 4-3: 
4-1.  The  maximam  capacity  of  the 

tank  shall  not  exceed  4,000  gallons,  phie 
the  five  percent  (5%)  allowance  for 
expansion  as  permitted  by  Section  4-3. 

4-2.  The  tank  shall  be  divided  into  one 
or  more  independent  compartments,  no 
one  of  which  shall  exceed  in  capacity 
320  gallons,  except  in  3,000  gallon 
gasoline  tanks,  compartments  up  to  500 
gallons  capacity  are  permitted,  and 
except  in  4,000  gallon  gasoline  tanks, 
compartments  up  to  BOO  gallons  capacity 
are  permitted. 

4-3.  Each  compartment  shall  be 
provided  with  five  percent  (5%) 
additional  space  for  thermal  expansion 
during  transportation  or  thermal 
expansion  resulting  from  fire.  A 
manufacturing  tolerance  of  two  percent 
(2%)  additional  space  is  permitted  for 
expansion. 

2.  FJ>.  Dir.  6-76,  sections  4-1, 4-2: 
4-1.  The  total  carrying  capacity  of  the 

tank  shall  not  exceed  4.400  gallons 
except  that  oil  such  as  Numbers  4,  5, 
and  6  fuel  oils  may  be  carried  in  a  tank 
of  not  more  than  6.500  gallons  capacity 
shell  tank  full 

4-2.  The  total  capacity  of  any  one 
compartment  shall  not  exceed  eleven 
hundred  (1,100)  gallons,  except  that 
heavy  oils  Number  4,  5  and  6  may  be 
carried  in  a  single  compartment 

3.  P.P.  Dir.  5-63.  sections  10.1, 10.2, 
10.5: 

10.2    Liquefied  petroleum  gases; 
liquefied  chlorine;  vinyl  chloride  or  any 
other  gases  deemed  to  be  hazardous  by 
the  Fire  Commissioner  shall  not  be 
stored,  transported  or  delivered  in  tank 
trucks  within  the  city. 


'  The  fectioni  quoted  in  the  text  are  thoae  for 
which  a  Wuvar  al  Pwisniptinn  is  bawf  Miu^t  ■( 
Uiii  time. 


There  are  other  aectiona  in  these  four  Directives 
which  the  Fire  Department  tielieve*  are  not 
preempted  by  the  HMTUSA  and  for  which, 
thervfort.  no  wairer  need  bt  sought  at  thia  time. 
The**  STK  (a)  FJ>.  Dir.  7-74  action  2.  FJ>.  Dir.  *-7t 
section  2,  and  P.P.  Dir.  5-03  section  2.  each  requiring 
that  drivers  of  trucks  carrying  these  hazardous 
materials  pasa  a  Fire  Department  examination  and 
recetvs  a  Certificate  erf  Pitnefs:  and  (b)  FJ>.  Dir.  7-74 
secUoii2e-3(aMb)  sad  asction  32;  FJ>.  Dir.  S-TB 
section  2S-3(al(b)(c);  and  P.P.  Dir.  3-7«  section  14- 
3(b)(c).  each  containing  restrictions  on  storage 
rather  than  transportation  of  these  hazardoos 
materials. 

The  Ortificate  of  Fitness  fXO^)  reflations  are 
not  preeaiptad  pursuant  to  tli«  H^fTUSA's  "covered 
subjects "  list  section  10S(a)(4)(B].  Nor  are  the  CX)F 
regulations  preempted  under  section  112(a).  When 
the  r^^rvUtions  and  certification  authortxad  t>y  the 
HMTUSA  in  sectloo  100(b)  are  in  place  and  the 
Federal  Commercial  Motor  Vehiclis  Act  has  t>ecoine 
effective  in  New  York,  it  may  no  longer  t>« 
necessary  to  enforce  the  City's  own  COF  rules.  UnlH 
that  time,  the  Oty  in  tends  to  continue  to  enforce 
these  sectiona  and  balseys  il  is  sot  oecesaary  to 
seek  a  Waivar  of  Praomptioa  as  to  ibsm. 


10.5    Cases  deemed  hazardous 
pursuant  to  section  10,2  of  these 
regulations  are: 

1.  Liquefied  Petroleum  Gases 

a.  Butane 

b.  Butadiene  ,    . 

c.  Butylene  (Butene) 

d.  Ethane 

e.  Propane 

f.  Propylene  (Propene) 

g.  and  the  isomers  and/or  mixtures  of 
the  foregoing 

2.  Acetylene 

3.  Carbon  Monoxide  (Liquefied] 

4.  Chlorine  (Liquefied) 

5.  Cyanogen 

6.  Cyclopropane 

7.  Diborane 

8.  Di,  Mono  &  Tri  Methylamines 

9.  Dimethyl  Ether 

10.  Ethylene 

11.  Fluorine 

12.  Hydrogen  (Liquefied) 

13.  Hydrogen  Cyanide  (Hydrocyanic 

Acid) 

14.  Hydrogen  Sulfide 

15.  Methane  (Uquefied-LNG) 

16.  Methyl-Acetylene  Propadiene 

Mixture-Stablized  (Propyns,  MAPP 
GAa  APACHE  GAS) 

17.  Methyl  Chloride 

18.  Methyl  Moroaptan 

19.  Phosgene 

20.  Phosphine 

21.  Vinyl  Chloride 

22.  Vinyl  Fluoride 

23.  Vinyl  Methyl  Ether 

24.  Gas  Mixtures  of  the  foregoing,  or 

which  contain  Class  "A"  poisons. 

25.  Other  Gases  which  may  be  deemed 

to  be  hazardous  by  the  Fire 
Commissioner. 

B.  Regulations  on  Tank  Construction 

1.  P.P.  Dir.  7-74.  secHon  5-1: 

5-1.    Each  tank  shall  be  an  all-metal 
welded  rigid  structure,  elliptical  in  cross 
section  and  constructed  of  not  less  than 
3/l6th  inch  .  .  .  steel  throtighout,  except 
that  in  4,000  gallon  gasoline  tanks,  the 
bottom  one  quarter  of  the  wrapper  sheet 
shall  not  be  less  than  a3l25  inch  5/l6th 
inch  .  .  .  steel  throughout  Interior 
longitudinal  baffle  plates  to  prevent 
sloshing  shall  be  provided  in  4,000 
gallon  tank  compartments. 

2.  F.P.  &-7a  sections  4Z  5.1,  5-2: 

4.2.    Vehicles  having  tanks  in  excess 
of  5,500  gallon  capacity  shall  have  a 
baffle  or  baffles  provided  to  minimize 
sloshing  of  product 

5.1.    The  tank  shall  be  a  rigid  all-steel 
structure,  open  hearth  or  blue  annealed 
steel  throughout  All  joints  shall  be 
welded. 

5-2.    All  gauges  specified  in  this 
section  shall  be  U.S.  Standard  gauge. 
Tanks  of  not  more  than  600  gallons 
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capacity  shall  be  of  12  gauge  shell  12 
gauge  head.  Tanks  of  over  600  gallons 
capacity  shall  be  10  gauge  shell,  10 
gauge  head. 

53.    Material  other  than  open  hearth 
or  bloe  annealed  steels  may  be  used  if  in 
thickness  and  designs  that  will  give  tank 
strengths  and  rigidities  not  less  than 
those  of  the  steels  described  and  which 
have  an  equal  or  higher  melting  point. 

C.  Regulations  on  Chassis  and 
Combinations  To  Be  Permitted 

1.  P.P.  Dh-.  7-74,  section  29-2 
2d-2.    Tank  semi-trailer  equipment 

which  is  a  vehicle  of  the  trailer  type 
(upon  which  is  mounted  a  tanic)  having 
one  or  more  axles  and  two  or  more 
wheels  so  designed  and  used  in 
conjunction  with  a  motor  vehicle  that 
some  part  of  its  own  weight  and  that  of 
its  own  load  rests  upon  or  is  carried  by 
another  vehicle,  or  any  vehicle  (upon 
which  is  mounted  a  tank)  without  its 
own  motive  power,  no  part  of  the  weight 
of  which  rests  on  the  towing  vehicles, 
but  is  drawn  by  a  motor  vehicle  and  is 
known  as  a  full  tank  trailer,  is 
prohibited. 

2.  F.P.  Dir.  6-76  section  24-1 

24-1.    The  use  of  a  any  vehicle  (upon 
which  is  mounted  a  tank)  without  its 
own  motive  power,  no  part  of  the  weight 
of  which  rests  on  the  towing  vehicle,  but 
is  drawn  by  a  motor  vehicle  and  is 
known  as  fitll  tank  trailer,  is  prohibited. 

3.  F.P.  Dir.  5-«3,  section  10.1 
10.1.    Full  type  trailers,  excepting 

those  not  exceeding  twelve  (12)  feet  in 
length  and  not  exceeding  a  cubical 
content  of  seventy-five  (75)  cubic  feet  by 
volume,  shall  be  prohibited  for  the 
transportation  or  delivery  of  compressed 
gases  in  the  City  of  New  York.  These 
permitted  full  trailers  shall  have  their 
volumetric  capacities  marked  thereon. 

Note:  A  full  type  trailer  is  any  vehicle 
without  its  own  motive  power,  no  part  of 
which  rests  on  the  towing  vehicle  out  which 
is  drawn  by  a  motor  vehicle. 

D.  Miscellaneous  Equipment  and 
Handling  Regulations 

1.  F.P.  Dir.  7-74,  section  3-1 

3-1.    [Gasoline]  may  be  discharged 
by  the  gravity  method  only. 

2.  F.P.  Dir.  5-63,  section  5.1.2 

5.1.2.    Cylinders  or  containers  shall 
be  held  securely  in  position  by  a 
suitable  device  or  devices  which  prevent 
the  cylinders  or  containers  from  moving 
about  the  vehicle  while  in  transit. 
Cylinders  or  containers  shall  not  be 
loaded  in  any  position  which  would 
prevent  the  proper  functioning  of  the 
safety  devices  or  result  in  injury  to  such 
devices.  All  cylinders  (for  g»ses  other 
than  COk)  having  a  threaded  neck  ring 
for  attachment  of  a  protective  vaJve  cap 


shall  have  a  cap  in  place  during 
transportation  and  handling. 

3.  F J>.  Dir.  6-76.  section  25-1 
25-1.    Smoking  on  a  tank  truck  is 

prohibited  at  all  times. 

4.  F.P.  Dir.  3-78.  section  12 
12-1.    Smoking  on  a  truck  while 

transporting  or  delivering  any  oils  or 
liquids  requiring  a  permit  from  the  Fire 
Commissioner  is  prohibited. 

E.  Painting  and  Marking  of  Gasoline 
Trucks 

1.  F.P.  Dir.  7-74.  sections  28-1.  28-2 
38-1.  The  tank  body  shall  be  painted 
red  *  *  *  but  the  chassis,  nmning  gear, 
cab,  bonnet  or  hood  of  the  motor  or  the 
wheels  may  be  painted  any  color 
suitable  to  the  applicant  Any  new  or 
repainted  tank  shall  be  painted  red  In 
accordance  with  AN8I-Z53.1-197e 
(Safety  Color  Code  for  Marking  Physical 
Hazards). 

28-2.  The  words  "Gasoline-Danger" 
shall  be  displayed  on  both  sides  and 
rear  of  the  Tank  in  letters  of  not  less 
than  ten  (10)  Inches  high  by  at  least  one 
(1)  Inch  stroke  and  on  the  front  bumper 
in  letters  not  less  than  four  (4)  Inches 
high  by  at  least  one-half  (V4)  inch  stroke. 
The  lettering  shall  be  in  white. 

F.  Truck  Uses  Requiring  Special 
Permission 

1.  F.P.  Dir.  7-74.  26-2(c) 

28-2.  Flammable  liquids  or  mixtures 
shall  be  delivered  only  *  *  *  (c)  from 
one  tank  truck  into  the  cargo  or  fuel  tank 
of  another  approved  truck  in  emergency 
caused  by  an  accident  or  defective  tank 
truck,  providing  such  transfer  is  in  the 
interest  of  pubUc  safety  and  the  transfer 
is  made  only  to  vehicles  with  Fire 
Department  permits  or  otherwise 
authorized,  and  such  transfer  Is 
authorized  by  a  representative  of  the 
Fire  Department 

2.  F.P.  Dir.  6-76.  Section  26-3(d) 
26-3.  A  tank  truck  shall  be  used  to 

dehver  *  *  *  (combustible  liquids)  only 
*  *  *  (d)  from  one  tank  truck  Into  the 
cargo  or  fuel  tank  of  another  approved 
truck  in  an  emergency  caused  by  an 
accident  or  defective  tank  truck, 
provided  tfiat  such  transfer  Is  In  the 
interest  of  public  safety  and  the  transfer 
Is  made  only  to  vehicles  with  Fire 
Department  permits  or  otherwise 
authorized  and  such  transfer  Is 
authorized  by  a  representative  of  the 
Fire  Department, 

3.  F.P.  Dir.  3-78. 14-3{d) 

14-3.  Platform  trucks  can  be  used  only 
as  follows:  (d)  Transfer  of  prodact  from 
tanks  of  an  approved  platfbrm  truck  to 
the  cargo  or  fuel  tank  of  an  over  the 
road  vehicle  shell  be  made  only  In  an 
emergency  caused  by  an  accident  er 
defective  equipnent  providing  such 


transfer  Is  in  the  interest  of  public  safety 
and  the  transfer  is  made  to  vehidet  wim 
Fire  Department  permits  or  otherwise 
authorized,  and  such  transfer  is 
authorized  by  a  representative  of  the 
Fire  Department 

G.  Inspection  and  Permit  System 

1.  F.P.  Div.  7-74.  Sections  1-1. 1-8, 1-4. 
1-5.1-8 

1-1.  No  person,  firm  or  corporation 
shell  transport  or  deliver  for  sale, 
storage  or  use,  within  the  dty  any  *  *  * 
flammable  liquid  or  flammable  mixture 
•  *  *  except  in  a  tank  truck  or  other 
vehicle  for  which  a  permit  has  been 
granted  by  the  Fire  Commissioner. 

1-3.  Application  for  a  permit  shall  be 
made  on  forms  prescribed  by  the  Fire 
Commissioner  and  shall  contain  such 
information  as  he  shall  require. 

1-4.  Unless  otherwise  provided  every 
permit  for  a  tank  truck  and  the  renewal 
thereof,  shall  be  for  a  period  determined 
by  the  Fire  Commissioner  but  in  no  case 
to  exceed  one  year. 

1-5.  The  permit  is  revocable  and  not 
transferable  to  a  new  ownerehip  and  in 
the  case  of  a  change  of  ownership  of  the 
truck,  the  new  owner  shall  obtain  a  new 
permit  A  fee  for  eech  permit  shall  be 
paid  In  accordance  with  the  schedule  in 
section  27-4027  of  the  Administrative 
Code  (of  the  Dty  of  New  York). 

1-6.  The  permit  plate  and  tab  shall 
remain  the  property  of  the  Fire 
Department  and  shall  be  prominently 
displayed  on  the  vehicle  in  accordance 
with  the  following: 

(a)  The  metal  permit  plate  furnished 
by  the  Fire  Department  at  the  time  the 
Fire  Department  permit  Is  Issued  shall 
be  securely  and  conspicuously  festened 
to  the  exterior  of  the  cab  on  the  left  side 
or  to  the  extreme  forward  left  side  of  the 
tank  or  running  board.  No  welding  or 
drilling  to  the  tank  shall  be  permitted. 

(b)  The  yearly  renewal  tab,  furnished 
by  the  Fire  Department  shall  be  affbced 
to  the  lower  right  side  of  the  Fire 
Department  metal  permit  plate  In 
accordance  with  the  Instructions  on  the 
back  of  the  renewal  tab. 

(c)  The  Fire  Department  metal  permit 
plate  shall  be  returned  to  the  Fire 
Department  when  tank  Quck  is  no 
longer  to  be  used  for  the  transportation 
of  gasoline  or  flammable  mixtures,  etc 
in  New  York  City  and  renewal 
application  is  not  being  made. 

2.  FJ>.  Dir.  ft-76.  Section  1-1. 1-3, 1-i. 
1-5.1-6 

1-1.  No  person,  firm  or  corporation 
shall  transport  or  deliver  for  sale, 
storage  or  use.  withia  the  Qty.  amy 
(combustible  liquid)  *  *  *  or 
combustible  mixture  *  *  *  except  in  a 
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tank  truck  for  which  a  permit  has  been 
granted  by  the  Fire  Commissioner. 

1-3.  Application  for  a  permit  shall  be 
made  on  forms  prescribed  by  said  Fire 
Commissioner  and  shall  contain  such 
information  as  he  shall  require. 

1-4.  Unless  otherwise  provided  every 
permit  for  a  tank  truck  and  renewal 
thereof,  shall  be  for  a  period  to  be 
determined  by  the  Fire  Commissioner, 
but  in  no  case  to  exceed  one  year. 

1-5.  The  permit  is  revocable  and  not 
transferable  to  a  new  ownership  and  in 
the  case  of  a  change  of  ownership  of  the 
truck,  the  new  owner  shall  obtain  a  new 
permit.  A  fee  for  each  permit  shall  be 
paid  in  accordance  with  the  schedule  in 
Section  27-4027  of  the  Administrative 
Code  (of  the  City  of  New  York). 

1-6.  The  permit  plate  and  tab  shall 
remain  the  property  of  the  Fire 
Department  and  shall  be  prominently 
displayed  on  the  vehicle  in  accordance 
with  the  following: 

(a)  The  metal  plate  furnished  by  the 
Fire  Department  at  the  time  the  Fire 
Department  permit  is  issued  shall  be 
securely  and  conspicuously  fastened  on 
the  rear  of  the  tank  truck  in  the  upper 
one-third  of  the  tank  or  bucket  box  but 
not  within  12  inches  of  the  license  plate. 
No  welding  or  drilling  to  the  tank  shall 
be  permitted. 

(b)  The  yearly  renewal  tab.  furnished 
by  the  Fire  Department,  shall  be  affixed 
to  the  lower  right  side  of  the  Fire 
Department  metal  permit  plate  in 
accordance  with  the  instructions  on  the 
back  of  the  renewal  tab. 

(c)  The  Fire  Department  metal  permit 
plate  shall  be  returned  to  the  Fire 
Department  when  the  tank  truck  is  no 
longer  to  be  used  for  the  transportation 
of  combustible  mixtures,  fuel  oil.  etc.  in 
New  York  City. 

3.  F.P.  Dir.  5-63.  sections  1.1. 1.3. 1.4. 
1.5. 1.6.  9. 

1-1.  No  person. -Brm  or  corporation 
shall  transport  or  deliver  for  sale,  use  or 
storage  within  the  city  any  [compressed] 
gases  ...  or  [flammable  or  combustible 
gases  or  gas  which  will  form  an 
explosive  mixture  upon  concentration  in 
air  or  which  will  ignite  in  air]  without  a 
permit  from  the  Fire  Commissioner. 

1.3.  Application  for  a  permit  shall  be 
made  on  forms  prescribed  by  the  Fire 
Commissioner  and  shall  contain  such 
information  as  shall  be  required. 

1.4.  Unless  otherwise  provided,  every 
permit  and  the  renewal  thereof  shall  be 
for  a  period  to  be  determined  by  the  Fire 
Commissioner  but  in  no  case  to  exceed 
(1)  oneyear. 

1.5.  The  permit  is  revocable  and  not 
transferable  to  a  new  ownership  and  in 
the  case  of  a  change  of  ownership  of  the 
truck,  the  new  owner  shall  obtain  a  new 
permit 


1.6.  The  metal  plate  furnished  by  the 
Fire  Department  when  the  permit  is 
issued  must  be  securely  fastened  at  the 
exterior  of  the  cab  on  the  left  side  of  the 
truck  and  displayed  during  the  life  of  the 
permit.  On  a  semi-trailer  transporting 
cylinders  and  portable  tanks,  the  metal 
plate  shall  be  affixed  to  the  left  side  of 
the  semi-trailer.  On  a  cargo  tank  semi- 
trailer (tank  permanently  attached)  the 
metal  plate  shall  be  affixed  to  a  tank 
head  (near  the  U.S.  Department  of 
Transportation  markings). 

Section  9.  Permit  fees.  An  annual  fee 
shall  be  charged  for  each  permit  in 
accordance  with  the  provisions  of 
section  C-19.24.0  of  the  Administrative 
Code  (of  the  city  of  New  York). 

//.  Orders  Bearing  on  the  Application 

The  Fire  Department  takes  the 
position  that  there  are  no  existing  court 
orders  or  rulings  issued  under  ]  107.209 
having  a  direct  bearing  on  this 
application.  Two  opinions  should  be 
mentioned,  however,  for  their  indirect 
bearing. 

The  United  States  District  Court  for 
the  Eastern  District  of  New  York,  in  a 
case  captioned  National  Paint  & 
Coatings  Ass'n.  et  al.  v.  City  of  New 
York  et  al..  Index  No.  84  Civ  4525(ERK). 
issued  an  order  on  October  17, 1990. 
denying  summary  judgment  to  plaintiffs, 
on  the  ground  that  the  Federal  DOT 
regulations  promulgated  pursuant  to  the 
former  Hazardous  Materials 
Transportation  Act  ("HMTA")  did  not 
preempt  the  City's  four  Fire  Prevention 
Directives  at  issue  here  merely  for  their 
lack  of  uniformity  with  the  federal 
regulations.  Similarly,  the  OHMT  issued 
an  opinion  which  was  affirmed  on 
appeal  to  the  RSPA.  in  Docket  IRA-40A, 
holding  that  the  City's  Directives  were, 
for  the  most  part,  inconsistent  with  the 
federal  regulations  under  the  former 
HMTA. 

However,  since  the  HMTA  has  now 
been  superseded  by  the  new  HMTUSA. 
those  opinions  are  largely  irrelevant.  In 
any  case,  since  the  Fire  Department  is 
acknowledging  preemption,  as  to  the 
portions  of  its  regulations  for  which  it  is 
seeking  a  waiver,  those  opinions  are 
redundant.  The  opinion  in  Docket  IRA- 
40A  is  also  inappUcable  because  it  is 
based  on  different  standards  than  are 
applicable  to  this  proceeding  for  a 
Waiver  of  Preemption;  that  is,  no 
evidence  was  considered  on  the  relative 
safety  of  the  two  sets  of  regulations  or 
on  their  impact  on  commerce. 

Copies  of  both  opinions  are  annexed 
hereto  as  appendix  A  (court  order)  and 
appendix  B  (DOT  opinion). 


///.  Pmvisions  With  Which  the 
Directives  Are  Inconsistent 

In  general,  all  of  the  provisions  for 
which  a  Waiver  of  Preemption  is  sought 
are  preempted  by  virtue  of  not  being 
"substantively  the  same"  as  regulations 
on  the  topics  in  HMTUSA  section 
105(a)(4)(B)  (the  "covered  subjects"). 

Specifically,  the  provisions  for  which 
a  Waiver  is  sought  most  nearly 
correspond  in  content  with  the 
regulations  listed  in  the  table  below,  or 
deal  with  topics  that  are  within  the 
"covered  subjects"  list  but  on  which  no 
federal  regulations  have  been 
promulgated. 


F.P.  Dir. 


A.  Capadty  limits: 
7-74.  H  4-1.  4-2.  4-3. 

S-78.  5J4-1.4-2 

5-63,  {{  10-1,  10-2 

B.  Tank  conttoiction: 
7-74.  f  S-1  (ttMl  only: 

•iiipticai  trMduMM: 
baffles). 

S-76,  |4-2(l>afflM).... 
f  5-1  (steal  onty) 

f  5-2  (thicltness) 

C.  Chasate  and 
combinations: 

7-74, 1 29-2  (no  semi- 
trailer). 
5-63,  f  10-1  (no  full 

Mtar). 
0.  Equipment 
7-74,13-1  (gravity 

discharge). 
S-63,  {  5-1  2  (upright 

only). 

(with  caps) 

6-76.  f  25-1  (no 

smolur>g). 
3-76,  i  12-1  (no 

smoKmg). 
E  Painting  of  gasolir>e 
trucks: 
7-74,128-1,28-2 

F.  Truck  uses  with 
permission: 

7-74,  8  26-2(c) 

6-76,  J  26-3(d) 

3-76,  J14-3(d) 

G.  Inspection  and  permit 
7-74,11 

6-76.11 

5-63.11 


49CFR 


173.315. 

178.346-1(d)(3), 

178.345-2.  178  345-3; 

178.346-2.  178  345- 

1(«>. 
None. 
173.118(b)  exempts 

combustibles. 
173.118(b)  exempts 

combustibles. 


None. 

177.640  no  restrictions. 


178.345-9  permits 

pumps. 
177.840(a)  permits 

horizontal  loeding. 


None. 
None. 

178.345-14  no  paint 


177.858  no  provision  for 
notice  to  F  0. 


1 77.856  no  provision  for 
combustlt>ies  or  notice 
toF.D. 

177.824.  180.405, 

178.345-15. 
None. 
None. 


Argument 

IV.  The  City's  Regulations  Meet  the 
Standards  for  Waiver 

Under  section  112(d)  of  the  HMTUSA, 
49  U.S.C.  1811(d).  a  waiver  of 
preemption  may  be  granted  to  a  local 
regulation  upon  a  determination  that  it 
"(1)  affords  an  equal  or  greater  level  of 
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protaction  to  the  public  than  is  afforded 
by  the  requirements  of  this  title  ot 
regulations  issued  under  this  title,  and 
(2)  does  not  unreasonably  borden 
commerce."  Those  standards  are 
reiterated  in  the  regulations  governing 
applications  for  a  waiver  of  preemption 
in  49  CFR  107.215(b)  (6)  and  (7).  The 
regulations  also  request  a  statement  on 
what  steps  the  locaJity  is  taking  to 
administer  and  enforce  effectively  its 
regulations,  { 107.215(b)(8),  presumably 
to  assist  the  Associate  Administrator  in 
considering  the  factors  l\^ted  in  49  CFR 
107.221(b): 

(1)  The  extent  to  which  increased  costs  and 
impairment  of  efficiency  result  from  the  *   *   * 
reQuire«i«iit.  (2)  Whether  the  *  *  * 
requirement  has  a  rational  basis.  (3]  Whether 
the  *  *  *  requirement  achieves  its  stated 
purpose.  (4)  Whether  there  is  need  for 
uniformity  with  regard  to  the  subject 
concerned,  and  if  so,  whether  the  *  *  * 
requirement  competes  or  conflicts  with  those 
of  other  States  aad  political  subdivisions. 

The  New  York  City  Fire  Department 
contends  that  the  regulations  that  it  is 
submitting  for  waiver  meet  all  the 
standards  listed  above.  They  vnll  each 
be  discussed  below. 

A.  An  Equal  or  Greater  Level  of 
Protection  to  the  Public 

1.  Capacity  Limits.  The  first 
regulations  for  which  waiver  is  sought 
put  limits  on  the  capacity  of  tank  tracks 
that  may  transport  flammable  and 
combustible  liquids — gasoline  and  fuel 
oil,  for  the  most  part — for  pickup  or 
delivery  in  New  York  City.  F.P.  Dirs.  7- 
74  sections  4-1.  4-2,  4-3;  6-76  sections 
4-1.4-2. 

The  first  safety  basis  for  this 
limitation  is  obvious:  to  limit  the  size  of 
any  damage  that  could  result  from  an 
accident  in  which  the  hazardous  product 
is  released  from  the  tank.  The  less  fuel 
is  available  to  feed  a  fire,  the  more 
easily  and  faster  it  can  be  extinguished. 

The  DOT  regulations  do  not  contain 
any  size  limits  on  cargo  tanks  for 
transporting  either  flammable  and 
combustible  liquids  or  compressed  and 
flammable  gases.  The  only  limits  are  set 
by  total  truck  weight,  which  cannot 
exceed  federal  and  local  highway  and 
bridge  weight  limits.  By  using  aluminum 
tanks  and  spreading  the  weight  over 
tractor-trailer  rigs,  tank  trucks  build  to 
federal  MC-306  or  MC-406 
specifications  are  able  to  carry  8.000- 
11,000  gallons  of  flammable  liquids — 
two  to  three  times  as  much  as  is 
permitted  under  New  York  City's 
regulations. 

F J>.  Dirs.  7-74  and  6-76  put  limits  on 
the  total  capacity  of  lank  trades  canying 
flammables  (4.000  gallons)  and 
combustibles  (4.400  or  6.500  gaHons 


depending  on  the  grade  of  fuel  oH).  They 
also  require  that  cargo  tanks  be  divided 
into  compartments  of  specified  sizes. 
This  farther  limits  the  amount  of  product 
that  can  spill  in  an  accident.  If  a  truKik 
were  to  lose  product  from  one 
compartment  through  a  puncture  or  a 
defective  cover  or  valve,  the  other 
compartments  could  contain  the  rest  of 
the  product  rather  than  releasing  it  to 
Ceed  a  larger  fire.  DOT  regulations 
permit,  but  do  not  require, 
compartments. 

A  further  safety  consideration  in  these 
limits  is  that  the  greater  amount  of  fuel 
available  to  feed  a  fire,  the  hotter  the 
fire,  as  it  continues  to  burn  at  full 
strength.  A  hotter,  longer  fire  exposes 
the  metal  of  the  cargo  tank  to  greater 
stress,  weakening  its  tensile  strength 
and  increasing  its  potential  for  rupture 
and  expkjsion.  (See  discussion  in  Point 
FV.A.2,  below.) 

Similarly.  F.P.  Dir.  5-63  sections  10.2. 
10.5  prohibit  transportation  of  certain 
very  hazardous  compressed  or 
flammable  gases  in  tank  track 
quantities.  When  these  gases  are  used 
by  industry  in  New  York  City,  they  are 
available  in  portable  cylinders,  which 
must  meet  federal  DO'T  standards. 
Again,  if  an  accident  occurred  to  a  truck 
carrying  individual  cylinders  of  these 
very  toxic  or  unstable  gases,  the  amount 
of  the  hazardous  gas  that  could  be 
released  from  a  few  damaged  cylinders 
would  be  much  smaller  and  the  resulting 
damage  much  less  than  if  the  gases  were 
transported  in  one  huge  quantity  in  a 
full-size  cargo  tank  track. 

A  second  type  of  safety  consideration 
is  related  to  the  type  of  construction  and 
configuration  of  larger  tank  trucks.  Lager 
tankers  tend  to  have  a  higher  center  of 
gravity  than  smaller  ones;  this,  coupled 
with  the  lack  of  any  compartments  or 
baffles,  leads  to  a  higher  risk  of 
rollovers  (see  Exhibit  15).  as  well  as 
larger  spills  if  an  accident  does  happen. 
Also,  because  of  weight  limits,  larger 
tanks  tend  to  be  constructed  of 
aluminum  rather  than  steel;  aluminum 
melts  much  more  quickly  than  steel  if  a 
fire  occurs,  thus  risking  release  of  all  the 
hazardous  liquid  at  once.  (See 
discussion  in  section  IV.A.2,  below.) 
Finally,  larger  tankers  are  customarily 
configured  as  tractor^trailer  or  semi- 
trailer rigs,  which  can  jackknife.  (See 
section  IV.A.3.  below.)  All  these 
construction  and  configuration 
characteristics  of  large  trucks  increase 
the  risk  of  accidents  happening;  the 
large  amount  of  product  carried 
increases  the  risk  that  any  accident  will 
turn  into  a  catastrophe. 

For  aU  these  reasons,  the 
Department's  limits  on  the  amount  of 
hazardous  liqiuds  and  gaaes  that  can  be 


carried  provide  a  greater  level  of 
protection  to  the  puhbc  than  do  the 
federal  regulations,  which  contain  no 
limits  at  alL 

The  extraordinary  need  for  capacity 
limits  in  New  York  Gty  is  illustrated  by 
a  comparison  of  two  recent  accidents 
involving  gasoline  tankers,  one  in  New 
York  aty  on  May  20. 1991  and  the  other 
in  CarmichaeL  California  on  Febroary 
13, 1991.  The  National  Transportation 
Safety  Board  has  issued  preliminary 
inspection  reports  on  each  of  these 
accidents.  See,  Exhibits  9  and  10.  The 
NTSB  found  that  the  California  accident 
involved  a  spill  and  fire  consimiing 
some  8.400  gallons  of  gasoline  in  a 
residential  area,  causing  the  total  loss  of 
the  tank  track,  its  entire  carga  and  two 
parked  cars,  and  the  partial  destnurtion 
of  four  homes.  Some  405  firefighters  took 
three  and  a  half  hours  to  quench  the 
flames.  The  New  York  City  accident 
involved  a  spill  and  Ore  consuming  only 
1.800  gallons  of  gasoline,  in  a 
commercial  neighborhood  in  the  Bronx. 
causing  the  total  loss  of  the  truck,  the 
car  with  which  it  collided,  ten  parked 
vehicles,  and  a  row  of  a  dozen  stores 
that,  luckily,  were  unoccupied  when  the 
accident  occerred.  at  midnight. 
According  to  the  New  York  Times 
(Exhibit  9),  some  225  firefighters  took 
three  hours  to  put  out  that  fire.  The  truck 
involved  in  the  New  York  City  accident 
was  a  4.000  gallon  vehicle  with  five 
compartments:  three  of  the  five  leaked 
gasoline  from  defective  hatch  covers, 
but  the  other  two  contained  their 
product  so  that  only  1,500-1,800  galk)n8 
actually  escaped  to  feed  the  fire.  If  the 
track  involved  in  the  Carmichael 
accident  had  crashed  in  the  Bronx 
location,  and  had  released  8,400  gallons 
instead  of  the  1,800  <hat  were  involved 
in  the  Bronx  fire,  damage  could  be 
expected  to  be  commensurately  greater. 
Even  with  the  smaller  amount  of 
gasoline  lost,  damage  was  far  more 
extensive  in  the  Bronx  than  in 
Carmichael.  due  to  the  neighborhood 
conditions  in  New  York  City. 

As  shown  in  the  Affidavit  of 
Lawrence  Lennon  (Exhibit  6),  every 
tracking  route  that  goes  through  New 
York  City — not  to  mention  the  side 
streets  and  avenues  where  gasoline 
stations  and  other  gasoline  storage 
tanks  are  located  (see  Exhibit  14) — 
passes  between  25,000  to  50,000  people 
virithin  a  half  mile  on  each  side  of  the 
road.  Suburban  locations  and  less 
densely-populated  cities  elsewhere  in 
the  country  do  not  present  this  degree  of 
density  or  safety  hazard. 

And  as  shown  by  the  maps  from  the 
City  Planning  Department  (Exhibit  14), 
locatk>as  to  wfai^  gasoline  ie  delivered 
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are  scattered  throughout  the  City,  not 
)ust  on  perimeter  roads  or  a  few  main 
highways  as  in  many  other  urban 
locations.  Gasoline  deliveries  in  New 
York  City  are  made  not  only  to  service 
stations  for  resale,  but  also  to  fire 
stations,  rental  car  agencies,  garages 
and  parking  lots,  utihties.  City  agencies 
(Sanitation  garages.  Parks  Department 
facilities,  etc.),  trucking  companies,  taxi 
and  car  service  facilities,  and  other 
commercial  establishments.  In 
Manhattan  alone,  there  are  more  than 
300  locations  licensed  to  receive 
deliveries  of  gasoline  and  diesel  fuel;  in 
the  other  four  boroughs,  there  are  some 
3,100  additional  locations.  These  are 
found  in  or  next  to  residences  (many  in 
high-rise  heavily  populated  buildings], 
other  commercial  establishments,  and 
also  schools,  hospitals,  and  nursing 
facilities  where  especially  vulnerable 
people  are  housed.  Exhibit  14  shows  the 
proximity  of  gasoline  delivery  locations 
to  schools  in  Manhattan:  it  also  shows 
the  pervasiveness  of  these  sites  in  this 
most  densely-populated  borough. 

Since  oil  heat  is  the  commonest  form 
of  heating  for  both  air  and  water  heat  in 
New  York  City,  fuel  oil  deliveries  are 
even  more  pervasive,  to  virtually  every 
residence  and  most  commercial 
buildings  in  the  City.  Some  89,170 
permits  were  issued  this  year  to  receive 
deUveries  of  fu6l  oil  for  heating  or 
industrial  uses,  and  that  number  does 
not  include  one-  and  two-family  homes, 
which  do  not  need  to  get  permits  for 
their  fuel  oil  tanks.  Exhibit  14. 

Beyond  its  extreme  density  of 
population,  in  closest  proximity  to  the 
locations  where  trucks  carrying  gasoline 
and  fuel  oil  necessarily  travel,  New 
York  City  is  unique  in  having  an 
underground  network  of  tunnels  for 
various  purposes,  into  which  spilled 
gasoline  can  flow  in  an  accident,  thus 
creating  hazards  to  even  larger 
geographic  areas.  Not  only  sewers, 
water  and  electrical  and  phone  lines, 
but  also  subways  run  under  New  York 
City's  streets.  In  the  May  1991  accident 
in  the  Bronx,  the  drinking  water  system 
was  contaminated  by  the  foam  that  was 
necessary  to  contain  the  fire  from  a  spill 
of  only  1,800  gallons  of  gasoline.  See, 
Exhibit  9.  In  the  April  1991  accident  at 
the  entrance  to  the  Whitestone  Bridge, 
gasoline  leaked  into  the  sewer  system 
and  spread  an  underground  fire  far  from 
the  accident  site  itself.  See,  Affidavit  of 
Feehan,  Exhibit  20. 

For  all  these  reasons.  New  York  City 
requires  especially  stringent  rules  to 
limit  the  potentially  catastrophic  impact 
of  any  accident  that  might  occur  to  a 
gasoline  or  fuel  oil  truck  or  tank  truck  of 
extremely  hazardous  gas.  To  date,  the 


City's  truck  specificationB  (and  a 
generous  measure  of  good  luck]  appear 
to  have  been  effective  in  protecting  the 
residents  from  any  truly  catastrophic 
accident.  Any  accident  in  New  York 
City  tends  to  tie  up  traffic, 
inconveniencing  thousands  of  travelers. 
But  the  May  1991  accident  and  fire 
(which  occurred  at  midnight,  thus 
limiting  the  number  of  fatalities  to  those 
in  the  two  vehicles  involved,  rather  than 
threatening  the  hundreds  of  persons 
who  would  have  been  in  the  stores 
during  business  hours)  and  a  Brooklyn 
spill  and  fire  in  1989  were  so  far  the  only 
accidents  that  have  resulted  in 
significant  property  damage  at  any  time 
since  these  truck  regulations  were 
established.  If  those  accidents  had 
involved  MC-306  gasoline  trucks,  with 
two  to  five  times  as  much  fuel  spilled, 
the  results  could  have  been  catastrophic 
indeed. 

2.  Construction  factors:  steel, 
thickness,  shape,  baffles.  A  second  set 
of  New  York  regulations  with  a  clear 
safety  basis  are  those  requiring  tanks  for 
flammable  and  combustible  liquids  to  be 
made  of  steel,  not  aluminum  as  is 
permitted  under  the  federal  DOT 
regulations.  Further,  the  thickness  of  the 
steel  required  for  City  trucks  is  greater 
than  that  required  by  DOT.  Thirdly,  the 
City  requires  an  elliptical  tank  design 
that  keeps  the  center  of  gravity  lower 
than  the  circular  design  permitted  by 
DOT,  plus  requiring  baffles  in  large 
compartments  to  minimize  sloshing  that 
creates  instability.  F.P.  Dirs.  7-74  section 
5-1;  6-76  sections  4.2,  5.1.  5.2. 

The  Department's  requirement  of  all- 
steel  tanks,  rather  than  the  aluminum 
alloys  permitted  by  the  federal 
regulations,  is  based  on  the  safety 
considerations  that  steel  does  not  melt 
at  as  low  a  temperature  as  do  the  alloys, 
and  that  steel  has  a  greater  tensile 
strength  than  aluminum. 

According  to  the  Tenth  Edition  of  the 
Metals  Handbook,  published  by  the 
American  Society  for  Metals,  Vol.  2, 
pages  90-101,  the  aluminum  alloys 
specified  by  49  CFR  178.345-2(a)(2)  for 
cargo  tanks  carrying  flammable  or 
combustible  liquids  all  have  a  melting 
point  of  up  to  or  less  than  1200  degrees 
Fahrenheit.  (Pure  aluminum  melts  at 
1200  degrees.  F.)  Steel  typically  melts  at 
no  less  than  2800  degrees.  F. 

The  higher  melting  point  of  steel  is 
critical  in  an  accident  resulting  in  a  fire. 
A  fire  fed  by  a  petroleum  based  fuel  can 
reach  2.000  degrees  F.  in  a  matter  of 
minutes.  If  a  cargo  tank  carrying 
gasoline  overturns  and  spills  fuel,  which 
ignites,  an  aluminum  tank  will  begin  to 
melt  in  a  very  short  i  me.  A  New  York 


City  steel  tank  will  not  melt,  even  in  a 
severe  fire. 

Two  recent  accidents  illustrate  this 
fact  of  physics:  the  February  1991 
accident  in  Carmichael,  California 
involving  an  aluminum  gasoline  tanker, 
and  the  May  1991  accident  in  the  Bronx. 
New  York,  involving  a  steel  gasoline 
tanker.  In  both  cases,  the  truck 
overturned,  gasoline  flowed  out  from  an 
opening  in  the  tank  top,  the  gasoline 
ignited  and  a  severe  fire  followed. 
According  to  the  preliminary 
investigation  reports  by  the  National 
Transportation  Safety  Board,  the 
aluminum  tanker  completely  melted, 
thus  permitting  its  entire  contents  (some 
8.800  gallons)  to  be  consumed.  Exhibit 
10.  The  steel  tanker  did  not  melt:  Only 
1,800  gallons  escaped  of  the  3,800 
gallons  it  was  carrying.  Exhibit  9. 

Second,  aluminum  and  its  alloys  have 
a  lower  tensile  strength  than  steel,  and 
the  tensile  strength  of  aluminum  alloys 
is  reduced  when  it  is  heated  by  a  far 
higher  percentage  than  the  tensile 
strength  of  steel  is  reduced  by  heat.' 

As  with  the  melting  points  of 
aluminum  versus  steel,  the  tensile 
strengths  of  these  metals  especially  when 
heated  in  a  fire  following  an  accident,  is 
critical.  An  aluminum  tank  could  be 
subject  to  puncture  or  rupture,  releasing 
its  product,  in  circumstances  under 
which  a  steel  tank  would  not  break 
open. 

Again,  actual  accident  experience 
bears  out  this  fact  of  physics.  In  no 
accident  involving  New  York  City  steel 
tank  trucks  has  the  tank  ever  been 
punctured  or  ruptured,  whether  by  an 
overturn  or  a  collision  with  another  car 
on  with  a  stationary  object  (pole,  bridge 
support,  etc.).  But  in  an  accident 
involving  a  MC-306  tank  truck  on 
December  7, 1986,  in  Wayne,  New 
Jersey,  which  overturned  on  a  curve,  the 
tank  ruptured  when  the  truck  skidded 
along  the  road;  sparks  ignited  the 
gasoline  and  the  entire  vehicle  with  all 
its  9,000  gallons  was  consumed  in  the 
fire.  And  of  course,  the  Carmichael 
accident  described  earlier  involved  a 
possible  puncture  and  a  deHnite 
meltdown  of  the  aluminum  tank,  thereby 
releasing  all  of  its  8.800  gallons  of 
gasoline. 

The  Fire  Department  recognizes  that 
the  DOT  regulations  attempt  to 
compensate  for  the  lower  tensile 


'Aluminum  Alloy  S0S2  (one  of  those  permitted 
under  DOT  regulations)  has  a  tensile  strength  of 
28.000  pounds  per  square  inch  ("psi"):  that  is 
reduced  to  S.000  psi  when  heated  to  700  degrees  F. 
Steel  has  a  tensile  strength  of  72.000  psi.  which  is 
reduced  to  23.000  psi  at  700  degrees  F.  See,  O.  W. 
Esback.  Handbook  of  Engineering  Fundamentals  (2d 
Edn).  pp.  12-32,  Fig.  4:  Metals  Handbook,  op.  cit. 
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strength  of  aluminum  by  the  formula 
used  to  determine  the  thickness  of  the 
metal  shell  of  the  tank.  However,  even 
this  formula  does  not  take  into  account 
the  effect  of  loss  of  tensile  strength  in  a 
heated  condition  caused  by  a  fire.  The 
formula  requires  only  that  "temperature 
gradients  resulting  from  lading  and 
ambient  temperature  extremes"  be 
considered:  49  CFR  178.345-3(a)(l).  No 
account  is  taken  of  the  temperatiues 
that  can  be  expected  in  a  fire  situation. 
Therefore,  tanks  built  to  this  formula  are 
likely  to  have  thinner  shells  than  those 
built  to  the  City  Fire  Department 
specifications.  DOT  regulations  in 
S  178.346-2.  Tables  I  and  U,  for 
specification  406  tanks  to  carry 
flammable  and  combustible  liquids, 
permit  a  steel  tank  shell  and  heads  to  be 
as  thin  as  .10  to  .12  inches.  The  City's 
regulations  for  steel  tanks  carrying 
flammables  requires  a  thickness  of  at 
least  yi«  inch  (.1875).  and  for  steel  tanks 
carrying  combustibles,  10  gauge  U.S. 
Standard,  which  is  .1379  inch  thick. 

Also,  the  DOT  formula  for  thickness  is 
derived  from  the  ASME  pressure  vessel 
requirements  which  are  basically 
intended  for  vessels  in  normal  use 
conditions,  not  those  subjected  to  the 
stress  of  an  accident  in  which  the  tank 
collides  with  another  vehicle  or  a  bridge 
abutment  or  some  other  object  that 
could  puncture  the  tank.  The  City's 
thickness  requirements  provide  an  extra 
edge  of  safety,  intended  to  protect 
against  such  extreme  conditions — the 
very  times  that  protection  is  most 
needed. 

The  City's  construction  requirement 
includes  a  provision  for  an  elliptical 
shape  tank,  rather  than  a  full  circle 
which  is  permitted  by  DOT  regulations. 
The  City  bases  its  rule  on  the  need  to 
keep  the  center  of  gravity  of  a  cargo 
tank  as  low  as  possible,  to  prevent 
overbalancing  on  turns  or  with  partially- 
empty,  sloshing  loads,  that  can  cause 
rollovers. 

Finally,  the  Department  requires 
slosh-control  baffles  in  cargo  tanks  and 
compartments  over  a  certain  size.  The 
instability  of  sloshing  cargo  contributes 
to  roll-over  accidents.  The  federal 
regulations  permit,  but  do  not  require, 
compartments  and  bafOes.  The 
Department's  rules  provide  the  greater 
degree  of  protection  on  this  point. 

3.  Type  of  chassis:  limits  on  trailers. 
The  City's  requirements,  in  F.P.  Dirs.  7- 
74.  section  29-2: 6-76,  section  24-1:  5-63. 
section  10.1,  that  flammable  liquids  be 
carried  only  in  "straight"  trucks,  rather 
than  tractor-trailers  or  semi-trailers,  and 
that  combustible  liquids  and 
compressed  or  flammable  gases  may  not 
be  carried  in  full  trailers,  is  directly 
based  on  the  different  safety  records  of 


these  types  of  truck  combinations.'  The 
DOT  permits  any  combination  that  will 
meet  weight  limits:  in  practice,  semi- 
trailers are  the  rule  for  liquids,  and 
hazardous  gases  may  be  carried  in  full 
trailer-trucks. 

Chassis  design  is  basic  to  stability  of 
the  transport  vehicle.  Semi-trailer  and 
tractor-trailer  combinations  have  a 
tendency  to  jackknife,  which,  of  course, 
a  straight  chassis  truck  cannot  do.  A 
study  of  truck  accidents  in  New  York 
City,  July  1, 1987  through  June  30, 1990, 
showed  that  fully^%  were  of  the 
jackknife  type:  clearly  jackknifing  is  a 
significant  risk  for  truck  transportation. 
See,  chart,  "NYC  Truck  Accidents  by 
Type",  in  Exhibit  13. 

Further,  the  roll-over  potential  for 
DOT-specification  semi-trailer  tank 
trucks  transporting  flammable  liquids  is 
significantly  higher  than  that  for  New 
York  City-specification  gasoline  trucks. 
According  to  a  1984  analysis  by  Prof. 
Robert  D.  Ervin  of  the  University  of 
Michigan's  Transportation  Research 
Institute,  the  MC-3068  (in  use  currently 
and  still  permitted  to  be  manufactured 
through  August  31. 1993),  had  a  rollover 
threshold  level  of  0.32  to  0.35  Gs, 
whereas  the  New  York  City  gasoline 
trucks,  with  their  lower  center  of 
gravity,  required  0.42  to  0.47  Gs  before 
they  rolled  over.  See,  Exhibit  15,  pp.  7-8. 

In  New  York  City,  even  the  limit 
access  highways  were  largely 
constructed  prior  to  development  of 
federal  standards  for  such  aspects  as 
the  turning  radius  of  exit  ramp  curves,  or 
the  width  of  lanes  and  shoulders  and 
often  do  not  meet  those  standards.  See 
Exhibit  6,  Lennon  Affidavit.  Thus, 
driving  conditions  are  more  difficult 
than  elsewhere  in  the  nation,  and  an 
extra  degree  of  vehicle  control  is 
necessary  to  attain  the  same  level  of 
safety.  Drivers  accustomed  to  traveUng 
safely  at  a  certain  average  speed  in 
other  cities  may  lose  control  on  a 
tighter-than-expected  curve  in  New 
York:  at  that  point,  the  rollover 
threshold  of  the  vehicle  becomes 
critical.  Even  if  it  does  not  roll  over,  a 
combination  tractor-trailer  rig  can 
jackknife  and  lead  to  a  collision  that 
could  damage  the  hazardous  material 
container  as  well  as  provide  an  ignition 
source  for  a  fire. 

It  may  be  argued  that  larger  trucks 
will  have  fewer  accidents  than  small 
ones,  because  they  have  to  make  fewer 
trips  to  deliver  the  same  amount  of 
product.  If  size  were  the  only  factor,  that 


*  Also,  the  prohibition  on  full  trailers  is  intended 
to  prevent  a  trucker  from  uncoupling  ■  trailer 
(which  can  stand  alone)  and  leaving  it  with  a 
hazardous  cargo  overnight  or  otherwise  unattended 
in  the  City. 


argument  might  have  some  weight.  But 
at  the  sizes  of  tank  trucks  that  are  now 
being  used  to  transport  flammable 
liquids  such  as  gasoline  (8,000-11,000 
gallons),  other  factors  come  into  play. 
First,  the  weight  limits  mean  that  the 
tanks  must  be  made  of  lighter-weight, 
thinner  aluminum  than  the  New  York 
City  trucks;  second,  the  size  dictates 
that  the  tanks  be  mounted  on  semi- 
trailers. These  two  additional  factors  tip 
the  risk  analysis  significantly  in  favor  of 
the  smaller,  steel,  straight  trucks. 

In  1987,  the  City  commissioned  a 
study  from  the  Arthur  D.  Little 
consulting  firm  in  Boston,  to  compare 
the  City's  regulations  on  cargo  tank 
capacity  and  construction  with  the 
federal  DOT  regulations  on  the  same 
subjects.  The  study  ("the  ADL  Study") 
Exhibit  5,  balanced  the  factors  that  go 
into  a  computation  of  risk,  including:  the 
risk  that  an  accident  would  happen  in  a 
certain  number  of  miles  driven:  the 
relative  miles  driven  by  larger  or  smaller 
trucks  to  make  dehveries  of  the  amount 
of  product  used  in  New  York  City:  the 
risk  that  an  accident  would  result  in  a 
spill  of  some  or  all  of  the  product  the 
risk  that  a  fire  or  explosion  would  result 
from  a  spill.  The  ADL  Study's  conclusion 
was  that  accident  risk  (both  frequency 
and  size]  would  increase  by  almost  60% 
if  larger  tractor-trailer  rigs,  with  tanks 
made  of  aluminum  rather  than  steel, 
were  used  in  New  York  City  instead  of 
the  smaller  steel  tank  trucks  required  by 
City  regulations.  If  the  larger  aluminum 
semi-trailer  tanks  also  lacked 
cQjnpartments  or  baffles,  the  risk  would 
go  up  by  85%.  See.  ADL  Study.  Exhibit  5. 
pp.  5-30  (larger  aluminum  trucks):  5-38 
(larger  aluminum  trucks  without 
compartments  or  baffles):  Tables  5.17  at 
p.  5-39  for  summary  of  factors. 

4.  Other  equipment  and  handling 
rules:  gravity  discharge;  cylinder 
restraints;  no  smoking.  The  Fire 
Department's  regulations  as  presently 
written  require  all  tank  trucks  delivering 
flammable  liquids  to  unload  their 
product  solely  by  the  gravity  discharge 
method,  rather  than  using  any  kind  of 
pump.  F.P.  Dir.  7-74.  sections  3-1.  Upon 
review,  the  Department  has  determined 
to  revise  this  regulation  slightly.  It 
recognized  that  certain  paint 
components,  for  instance,  are  highly 
viscous  and  therefore  very  hard  to 
unload  solely  by  gravity  discharge;  the 
Fire  Department  also  recognized  that  the 
volume  of  flammable  liquids  used  in 
paint  manufacture  in  New  York  City  is 
slight,  compared  to  the  volume  of  other 
types  of  flammable  liquids,  principally 
gasoline,  to  which  this  regulation  is 
intended  to  apply.  Therefore  the  Fire 
Department  has  revisied  its  enforcement 
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policy  and  will  be  revising  the  text  of 
the  regulation  itself,  so  that  it  will 
henceforth  apply  only  to  deliveries  of 
gasoline. 

The  safety  basis  for  this  requirement 
is  that,  under  other  Fire  Department 
regulations,  storage  tanks  with  permits 
to  receive  gasoline  must  be  btihed 
below  ground  level;  therefore  gravity 
discharge  is  easily  feasible,  and  also 
discharge  by  pump  is  dangerous 
because  it  could  over-pressure  or  over- 
fill the  storage  tank  and  cause  the 
gasoline  to  spill.  Also,  if  a  hose  ruptures 
during  delivery,  discharge  by  means  of  a 
pressure-pump  will  result  in  more 
gasoline  being  spilled  than  would  occiir 
if  the  gasoline  is  merely  flowing  by 
gravity. 

For  trucks  carrying  cylinders  of 
compressed  or  flammable  gas,  F.P.  Dir. 
5-63,  section  5.1.2  requires  that  the 
cylinders  not  be  transported  in  positions 
that  woxild  interfere  with  the  proper 
functioning  of  the  safety-release  valves. 
These  valves  are  designed  to  release  the 
gas  in  vapor  form,  if  emergency  venting 
is  necessary. 

If  the  cylinder  is  carried  horizontally, 
liquid  (which  sinks)  rather  than  vapor 
(which  rises  to  the  top)  is  next  to  the 
vent  valve.  If  a  release  of  flammable  and 
oxidizing  gases  occurs  in  liquid  form  it 
would  be  extremely  dangerous.  For  this 
reason,  the  Fire  Department  interprets 
this  regulation  as  prohibiting 
transportation  of  gas  cylinders  in  a 
horizontal  position;  the  DOT  regulations 
in  49  CFR  177.840(a)(1)  expressly  permit 
such  a  positioa  The  Fire  Department's 
rule  is  clearly  safer. 

Similariy.  although  DOT-specification 
cylinders  for  some  types  of  compressed 
and  flammable  gases  provide  for  safety 
restraint  cellars  or  "caps"  that  can  be 
screwed  on.  the  regulations  in  1 177.840 
do  not  require  that  these  caps  be  present 
or  secured  during  transportation  of  these 
cylinders.  The  Fire  Department's 
regulation  expressly  provides  for  this 
additional  level  of  protection. 

The  Fire  Department  regulations 
forbid  smoking  by  anybody  on  any  truck 
carrying  flammable  or  coo]i)ustible 
liquids  or  flammable  gases.  FPi}irs.  6- 
78  section  25;  3-78  section  12-1.  The 
DOT  regulations  against  smoking 
apparently  apply  only  to  persons  on 
tank  trucks  carrying  flammable  liquids 
and  gases,  but  not  to  those  carrying 
combustible  liquids  or  to  trucks  carrying 
smaller  containers  of  flammables  or 
gases.  However,  in  Docket  IRA-40,  the 
RSPA  ruled  that  the  ccmbustibie  tank- 
truck's  no-smoking  provision,  section  25 
of  FPDir.  6-7B,  was  not  inconsistent 
with  federal  regulations.  Therefore,  if 
the  DOT  now  interprets  its  regulations 
•gainst  smoking  as  applying  also  to  all 


tracks  carrying  combustible  as  well  as 
flammable  liquids,  the  corresponding 
New  York  City  regulations  are  obviously 
not  preempted.  If  they  were  held  to  be 
preempted,  the  City  hereby  requests  a 
Waiver  of  Preemption. 

5.  Painting  and  Marking  of  Gasoline 
Trucks.  The  DOT  has  no  provisions 
governing  the  color  of  trucks  carrjring 
flammable  liquids  such  as  gasoline.  It 
provides  only  for  small  detachable 
placards  with  the  identification  and 
symbol  for  the  particular  contents  of  the 
tank  truck.  New  York  City  has,  for  more 
than  half  a  century,  required  that 
gasoline  trucks  be  painted  red  with  the 
word  "GASOLINE"  painted  in  white  on 
the  tank  and  the  bumpers  in  a  size  of 
lettering  large  enough  to  be  seen  from  a 
distance.  P.P.  Dir.  7-74  sections  28-1,  28- 
2.  This  provides  a  warning  to  other 
drivers  and  pedestrians,  to  stay  back 
and  exercise  caution  appropriate  to  this 
extremely  hazardous  carga  It  also  gives 
an  immediate  clue  to  emergency 
response  personnel  at  an  accident  as  to 
what  type  of  hazard  they  are  about  to 
encounter.  Placards  can  be  removed  or 
destroyed  in  a  fire;  a  permanent  marking 
is  far  safer. 

6.  Emergency  Transfers  of  Product 
The  DOT  regulations  provide  usefid 
guidelines  for  emergency  response  to 
accidents  involving  various  types  of 
products  and  the  Fire  Department  is 
happy  to  use  these  procedures.  But  the 
DOT  regulations  lack  two  components 
that  the  Fire  Department  feels  are 
necessary  in  New  York  City. 

First,  the  procedures  apparently  do 
not  apply  to  emergencies  involving 
trucks  carrying  combustible  liquids  such 
as  fuel  oil  which  is  almost  as  easily 
ignited  as  flammables  (the  flash  point  of 
#2  home  heating  oO  can  be  125*  F^  {ust 
about  the  100*  flash  point  for 
flammables — a  temperature  easily 
reached  in  case  of  any  spill  with  a  fire). 
The  Fu^  Department's  regulations 
require  emergency  procedures  (such  as 
removal  of  the  oil  to  another  appropriate 
truck)  in  case  of  damage  to  a  fuel-oil 
truck,  as  well  as  to  a  gasoline  or 
compressed  gas  truck.  F.P.  Dir.  7-74 
section  28-2(c);  6-78  section  26-3(d);  3- 
76  section  14-n3(d). 

Second,  in  New  York  City,  thd  Fire 
Department  wants  to  be  on  the  scene 
when  such  truck-to-truck  transfers  are 
made  and  therefore  requires  notification 
to  and  permission  by  a  Departmental 
representative  before  the  transfer  is 
made.  Id.  lliis  assures  that  the  receiving 
truck  is  appropriate  to  receive  the 
transferred  product,  and  that  the  Fire 
Department  is  alerted  to  protect  against 
any  further  mishap  at  the  scene. 

7.  Inspection  and  Permits.  Under 
federal  regulations,  all  inspection  of 


hazardous  materials  trucks  carried  out 
by  the  manufacturers  and  owners,  «vho 
most  certify  that  their  trucks  conform  to 
the  DOT  standards.  No  independent 
inspection  is  required,  making  this 
essentially  an  honor  system. 

New  York  City  regulations  require 
annual  truck  inspections  by  the  Fire 
Department  for  vehicles  carrying 
hazardous  materials.  The  trucks'  general 
safety  level  is  checked — tires,  brakes, 
lights,  etc. — as  well  as  their  conformity 
to  the  Department's  design  requirements 
for  the  particular  type  of  product  they 
will  carry.  To  demonstrate  their 
compliance  with  both  these  matters,  the 
trucks  thereafter  carry  a  New  York  City 
Fire  Department  permit  and  display  a 
plate  with  their  permit  number  and 
annual  renewal  sticker,  on  the  tank.  FP. 
Dirs.  7-74  section  1,  6-76  section  1.  5-63 
section  1. 

According  to  the  inspectors  who 
check  trucks  for  the  Department,  about 
15%  fail  their  annual  inspections,  and  a 
similar  percentage  fail  spot-checks  when 
stopped  on  the  road  and  are  taken  out  of 
service  imtil  they  correct  the  problems. 
See,  Exhibit  7,  Pepper  Affidavil  n  9-15. 

Also,  the  New  York  City  Police 
Department  has  a  special  Motor  Carrier 
Safety  Unit,  on  24-hoar  patrol 
throughout  the  City,  stopping  trucks  that 
appear  to  be  in  violation  of  some  City. 
State  or  federal  regulations.  In  the  1991 
fiscal  year,  this  unit  gave  out  more  than 
8,000  summonses  for  violations.  Among 
the  violations  discovered  by  this  unit 
have  been  false  DOT  plates,  indicating 
that  the  honor  system  does  not  always 
succeed.  See,  Exhibit  8,  Novak  Affidavit, 
I  8. 

The  number  of  violations  found,  both 
by  the  Fire  Department  inspectors  and 
the  Police  Department  officers,  indicates 
that  truckers  do  not  always  follow  the 
rules  and  do  not  always  adequately 
maintain  their  vehicles  in  safe  condition 
to  transport  the  hazardous  materials 
they  are  carrying.  Without  this 
inspection  and  permit  system,  it  is 
foreseeable  that  even  more  trucks  would 
be  allowed  by  their  owners  to  operate  in 
an  unsafe  condition,  leading  to  more, 
and  more  serious,  accidents.  Having  to 
obtain  an  annual  permit,  by  passing  an 
annual  inspection,  is  an  important  safety 
measure  that  provides  a  greater  level  of 
protection  to  the  public  than  the  federal 
DOTs  honor  system  of  truck 
certification. 

Thus,  each  of  the  Department's 
regulations  for  which  a  Waiver  of 
Preemption  is  sought  meets  the  first  test, 
of  providing  an  equal  or  greater  level  of 
protection  to  the  public  than  do  the 
federal  regulations. 
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B.  No  Unreasonable  Burden  of 
Conmierce 

In  codifying  the  second  test  for 
whether  a  local  regulation  may  receive  a 
Waiver  of  Preemption  under  the 
HMTUSA,  Congress  used  the  same 
language  as  is  found  in  Supreme  Court 
cases  discussing  the  Commerce  Clause; 
that  the  regulation  not  impose  an 
"unreasonable  burden  on  commerce." 
HMTUSA  section  112, 49  U.S.C. 
1811(a)(2).  Therefore  it  may  be 
presumed  that  the  same  standards  apply 
to  this  test  as  the  Court  uses  in 
Commerce  Clause  cases. 

That  standard,  as  explained  in,  e.g.. 
Minnesota  v.  Clover  Leaf  Creamery  Co., 
449  U.S.  456.  471  (1981),  has  two  facets. 
First,  the  local  rule  may  not  be  intended 
for  economic  protection  of  the  locality's 
businesses  at  the  expense  of  out-of-state 
businesses;  second,  any  "incidental" 
burdens  on  interstate  commerce  that  are 
imposed  by  "evenhanded"  regulations 
must  be  shown  to  be  not  "clearly 
excessive"  in  light  of  the  local  interests 
served  by  the  local  rule.  Id.  See  also, 
Exxon  Corp.  v.  Governor  of  Maryland, 
437  U.S.  117  (1978);  Pike  v.  Bruce  Church 
Inc.,  397  U.S.  137, 142  (1970). 

Both  prongs  of  this  test  are  satisfied 
by  those  portions  of  the  City's  Fire 
Prevention  Directives  at  issue  here. 

1.  No  Protectionist  Discrimination. 
First,  the  underlying  intent  of  these 
regulations  is  to  promote  local  safety, 
not  local  economic  interests.  Thus  any 
economic  burden  that  results  is  not 
intentional  economic  protectionism  but 
"incidental"  to  the  aim  of  safety. 

Also,  the  rules  are  tvritten 
"evenhandedly"  to  apply  to  any  trucks 
delivering  or  picking  up  hazardous 
liquids  or  gases  within  New  York  City, 
regardless  of  where  the  trucks  were 
manufactured  or  where  their  owners 
have  their  legal  residence.  These  rules 
are  not  intended  to  keep  out  non-New 
York  City  trucks,  but  to  assure  that  all 
trucks,  whatever  their  origin,  are  safe  to 
deliver  hazardous  materials  in  the 
special  conditions  of  New  York  City. 
See,  Exhibit  18,  list  of  New  York  City 
permitted  gasoline  trucks,  showing 
owners  and  mailing  addresses,  which 
shows  that  of  the  306  trucks  that  now 
have  Fire  Department  permits  to  carry 
flammable  liquids,  105  are  owned  by 
one  of  19  companies  from  outside  of 
New  York  City;  75  are  owned  by  eight 
different  national  gasoline  companies; 
and  the  rest  are  owrned  by  some  50  other 
companies,  public  utilities  and  City 
agencies. 

Further,  in  their  impact  these 
regulations  do  not  discriminate  in  favor 
of  local  residents.  To  the  contrary,  if 
they  impose  any  economic  burden,  it  is 


on  the  local  economy.  Any  economic 
burden  that  may  be  created  by  the  need 
for  truck  companies  to  spend  more  to 
comply  with  the  City's  rules  is  directly 
imposed  on  customers  within  New  York 
City,  by  a  pass-along  of  costs  into  the 
ultimate  price  paid  by  the  New  York 
City  consumer.  New  York  City  is  not 
asking  the  rest  of  the  nation  to  pay  for 
the  City's  special  safety  needs;  its 
residents  pay  for  these  needs 
themselves. 

This  economic  fact  is  demonstrated 
by  the  prices  charged  to  wholesalers 
and  then  to  retail  customers  for  gasoline 
and  fuel  oil  in  various  other  parts  of 
New  York  State,  compared  to  the  prices 
charged  in  New  York  City.  See,  Tables 
in  Exhibit  19.  Clearly,  any  increased 
costs  attributable  to  special  New  York 
City  conditions — including  any  special 
trucking  costs — are  passed  on  to  and 
ultimately  burden  New  York  City 
residents  and  businesses,  not  persons 
and  companies  outside  the  City. 

2.  Only  Slight  Economic  Burden. 
Second,  any  impact  on  commerce  from 
increased  costs  to  the  petroleum  and 
chemical  industries  nationwide  due  to 
the  City's  regulations  and  transportation 
of  those  products  is  too  small  to  be 
significant.  The  standard  for  measuring 
impact  on  commerce  is  that  of  impact  on 
the  whole  market,  not  on  any  one  Rrm  or 
sub-contractor  within  the  affected 
industry.  Exxon  v.  Governor  of 
Maryland,  supra. 

Thus,  the  relevant  inquiry  is  what 
impact  the  City's  regulations  have  on 
the  cost  of  producing  and  selling 
flammable  and  combustible  hquids  and 
gases  (petroleum  products  and  certain 
chemicals).  The  shipping  cost  associated 
with  these  industries  is  only  one 
component  of  the  costs  of  these 
industries  as  a  whole,  and  in  this  case, 
any  increase  due  to  New  York  City 
shipping  rules  is  minimal. 

'There  is  httle  point  in  discussing 
separately  the  economic  impact  of  each 
one  of  the  Fire  Department's  regulations 
for  which  it  is  seeking  a  Waiver  of 
Preemption,  since  only  one  of  them — 
tank  size  capacity — has  more  than  the 
slightest  impact  on  any  costs. 

The  ADL  Study  computed  the  costs  of 
these  industries'  shipping  component 
(equipment,  drivers,  operating  expenses, 
insurance  and  licensing),  both  for  the 
smaller  trucks  under  the  City's 
regulations  and  also  for  the  larger  trucks 
not  meeting  City  standards.  The  ADL 
Study's  figures,  discussed  in  its  chapter 
4  and  summarized  in  Table  4.7,  show 
that  using  aluminum  tanks  rather  than 
steel,  in  the  same  size  the  City  requires, 
would  actually  increase  the  cost  to  the 
truck  owner,  since  aluminum  is  more 
expensive.  But  when  larger  aluminuta 


tanks  are  permitted,  so  that  fewer  trucks 
are  required  to  deliver  the  volume  of 
product  used  in  New  York  City,  the  total 
cost  goes  down.  Similarly,  with 
regulations  requiring  compartments  or 
baffles  rather  than  none,  it  is  only  when 
larger  tanks  are  assimied  that  the  cost  of 
these  construction  details  varies  more 
than  a  few  thousands  of  a  percentile. 
See.  Exhibit  5,  Table  4.7. 

Although  no  individual  cost  statistics 
have  been  developed  on  the  few 
additional  regulations  for  which  waiver 
is  sought  here,  it  may  confidently  be 
assumed  that  no  one  of  them — gravity 
discharge  equipment  rather  than  pumps, 
painting  trucks  red,  transporting  gas 
cylinders  upright  with  safety  caps,  or 
obtaining  a  $105  annual  truck  permit — 
would  by  itself  add  any  significant 
amoimt  to  a  per-truck  annual  cost- 
estimate  in  the  $70,000  range.  (See.  ADL 
Study,  Table  4.8  for  number  of  trucks 
and  Table  4.7  for  total  costs  for  the 
aggregate  number  of  trucks.)  Therefore, 
the  discussion  that  follows  concentrates 
on  the  economic  impact— or  lack  of 
impact — of  the  regulations  limiting  tank 
capacity.  The  burden  on  commerce  of  all 
the  other  regulations  for  which  waiver  is 
sought  here  is  simply  negligible. 

According  to  calculations  by 
transportation  economist  Dr.  Richard  J. 
Morris,  dealing  solely  with  the  costs  of 
flammable  and  combustible  chemicals 
(rather  than  gasoline  and  fuel  oil),  the 
increase  in  cost  of  complying  v^th  the 
City's  rules  amounts  to  only  0.009  cents    ■ 
per  gallon,  which  is  somewhere  from 
two-tenths  of  one  percent  to  one  percent 
of  the  delivered  price,  depending  on  the 
chemical.  See,  Exhibit  17,  Comments  of 
Dr.  Richard  J.  Morris,  December  14, 1987, 
pp.  4-5.  That  impact  is  clearly 
insignificant. 

Gasoline  and  fuel  oil  make  up  by  far- 
the  largest  portion  of  the  flammable  and 
combustible  liquids  delivered  to  New 
York  City.  Compared  to  fiammable  and 
combustible  chemicals,  the  petroleum- 
based  products  constitute  at  least  nine- 
tenths  of  the  market.  (The  ADL  Study 
estimated  that  some  3,225  miUion 
gallons  per  year  of  gasoline  and  fuel  oil 
were  used  in  the  City  but  only  2.4 
million  gallons  were  used  per  year  of 
flammable  mineral  spirits,  a  major 
flammable  chemical.  See,  Exhibit  5,  ADL 
Study,  Table  3.1  at  p.  3-5.  Estimates  by 
Dr.  Morris  based  on  chemical  industry 
data  suggest  that  the  gallons  per  year  for 
all  flammable  and  combustible 
chemicals  might  be  as  high  as  350 
million;  see  Exhibit  17,  p.  5).  Using  either 
end  of  that  spectrum,  any  increase  in 
costs  due  to  the  impact  of  the  City's 
regulations  on  shipping  of  flammable 
and  combustible  chemicals  alone  is  a 
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minuscule  part  of  the  entire  flammable 
and  combustible  liquids  market 

As  to  the  petroleum  industiy,  the 
actual  cost  burden  fix)m  the  City's  truck 
size  rules  is  even  less  si^ficant  than 
that  for  chemicals.  Whereas  some 
flammable  and  combustible  chemicals 
are  shipped  into  New  York  City  from 
distant  manufacturing  sites,  and  thus 
would  probably  use  large,  long-distance 
tankers  for  local  deliveries  if  the  City 
permitted  them,  the  gasoline  and  fuel  oil 
industry  does  not  need  to  use  such 
trucks.  Its  products  are  delivered  from 
local  tank  farms,  not  by  long-distance 
truck  from  distant  refineries.  Nor  do 
these  tank  farms  receive  their  product 
by  truck,  for  the  most  part  A  report 
bom  the  New  York  State  Energy 
Department  showed  that  in  1987  (the 
most  recent  year  for  which  figures  were 
available),  shipment  of  petroleum 
products  into  New  York  State  was  51.5% 
by  pipeline,  46.1%  by  barge,  and  only 
Z.4X  by  rail  and  truck,  taken  together. 
See,  Exhibit  16,  May  1989  Draft  New 
York  State  Energy  Plan,  Vol.  Ill  pp.  34- 
35.  Therefore,  with  this  distribution 
system  in  place,  even  if  the  City's 
regulations  were  removed,  gasoline  and 
fuel  oil  customer  deliveries  would 
continue  to  be  made  by  local  truck 
fleets,  not  long-distance  tankers. 

The  local  truck  fleets  are  already  in 
existence,  some  owned  by  the  gasoline 
companies  themselves  (Amoco,  Exxon, 
Mobii  Shell,  etc.],  others  by  various 
trucking  companies  in  New  YcH-k  Qty, 
Long  Island.  Westchester  County,  and 
New  Jersey.  See,  Exhibits  18,  truck  list 
and  7,  Affidavit  of  Pepper  1 9,  stating 
that  in  1990  the  Fire  Department  had 
given  permits  to  some  306  trucks  for 
gasoline  delivery  and  to  some  2.364 
trucks  for  fuel  oil  delivery  in  the  City. 
Therefore,  even  if  the  larger  trucks  were 
allowed,  there  is  little  incentive  for  the 
petroleum  industry  to  inciur  any 
additional  costs  for  new  equipment  by 
switching  to  long  distance  trucks,  rather 
than  continuing  to  use  their  smaller 
trucks  afready  in  place. 

The  ADL  Study,  ignoring  this  fact 
made  a  theoretical  estimate  of  what 
relative  costs  would  be  in  the  shipping 
component  of  the  industry,  if  all 
petroleum  deliveries  as  well  as  all 
chemical  dehveries  were  made  by  the 
larger,  long  distance  type  trucks.  The 
Study  concluded  (Exhibit  5.  Table  4^] 
that  using  the  present  smaller  trucks, 
which  take  more  trips  to  deliver  than  the 
same  amount  of  proiduct  than  would  a 
larger  truck,  increases  shipping  costs 
about  30%  over  the  theoretical  use  of 
larger  trucks.  The  ADL  Study  did  not 
attempt  to  calculate  whether,  or  in  how 
many  cases,  petroleum  companies 


would  actually  switch  to  the  larger 
trucks  if  they  were  allowed.  Given  New 
York  City's  congested  traffic  and 
narrow,  vehicle-lined  streets  almost 
everywhere  that  local  deliveries  must  be 
made,  companies  might  have  to  continue 
to  use  the  more  maneuverable  smaller 
trucks  as  •  matter  of  practical  facti 

The  final  step  in  determining  whether 
any  economic  burden  on  the  market  is 
an  "unreasonable  biu^en  on  coBuneroe" 
is  to  balance  the  economic  factors 
against  the  weight  of  the  local  interest 
served  by  the  local  rule.  The  ADL  Study 
(without  using  that  terminology) 
attempted  to  draw  such  a  balance.  The 
ADL  Study  quantified  its  "risk 
assessment"  conclusions  and  compared 
them  to  the  economic  assessment  much 
as  a  policy-maker  might  do  in  weighing 
whether  a  course  of  action  is  worth  the 
cost  The  ADL  Stiidy's  conclusions, 
expressed  visually,  are  found  in  Exhibit 
5.  Figures  6.1  (for  regulations  on 
transportation  of  gasoline).  6.2  (for 
regulations  on  transportation  of  fiiel  oil), 
and  6.3  (for  regulations  on 
transportation  of  mineral  spirits)  at 
pages  6-2  to  6-4  of  the  Study.  In  each 
case,  the  safety  risks  associated  with 
larger  trucks  with  aluminum  tanks  in 
New  York  Gty  increased  by  60-00% 
over  the  risks  associated  with  small 
trucks  with  steel  tanks.  Against  this  risk 
factor,  ADL  balanced  the  30%  cost 
savings  in  shipping  costs  associated 
with  larger  trucks.  The  balance  falls  into 
the  only  "moderately  attractive"  range 
on  the  economic  side,  against  the 
"highly  unattractive"  range  on  the  safety 
side. 

For  such  a  modest  economic  gain. 
New  York  City  strongly  believes  that  the 
extreme  increase  in  risk  of  accident 
(especially  given  the  possibility  of 
catastrophic  consequences  fii>m  any 
accident  in  this  location)  tilts  in  favor  of 
maintaining  safety.  Especially  since  it  is 
the  City  that  bears  the  burden,  the  City's 
regulations  must  be  held  to  constitute 
only  a  reasonable,  not  an  undue,  burden 
on  commerce. 

V.  The  New  York  City  Regulations  Meet 
the  Decision  Criteria 

In  the  regulations  on  Waiver  of 
Preemption.  49  CF.R.  107.221(b).  four 
factors  are  listed  for  the  Assistant 
Administrator  to  consider  in  making  a 
determination  on  whether  the  local  rules 
qualify  for  a  Waiver  of  Preemption.  The 
New  York  City  regulations  meet  all 
these  criteria  as  well. 

A  Extent  of  Cost  Increase  and 
Efficiency  Decrease  Is  Slight 

The  impact  of  the  Qty's  regulations 
on  cost  to  the  petroleum  and  chemical 
industries  is  discussed  in  part  IMB 


above.  In  brief,  only  the  regulations 
limiting  tank  size  have  any  appreciable 
impact  on  costs.  The  actual  size  of  that 
impact  is  only  speculative,  since  it 
appears  that  larger  trucks  (which  would 
lower  costs)  would  be  used  to  make 
deliveries  in  New  York  City  only  by  the 
chemical  industry,  which  represents,  at 
most  one-tenth  of  the  flammable  and 
combustible  liquids  delivered  in  New 
York  City.  Gasoline  and  fuel  oil  would 
continue  to  be  delivered  locally, 
probably  in  smaller  trucks  now  being 
used. 

Efficiency,  likewise,  is  not  likely  to  be 
seriously  impaired  if  a  waiver  is  granted 
and  the  current  size  limits  are  retained. 
Some  unknown  number  of  chemical 
producers  might  choose  to  ship  product 
directly  from  a  distant  plant  to  a  New 
York  City  customer  in  a  large  aluminum 
semi-traUer  vehicle  «vithout  stopping  for 
re-distribution  at  a  local  chemical 
broker,  as  they  do  now.  Such  a  shipper 
would  indeed  find  it  more  efficient  not 
to  have  the  product  transferred  to  a 
smaller  New  York  Qty  truck.  But  as 
discussed  above,  the  bulk  of  the 
flammable  and  combustible  liquids 
delivered  in  New  York  City  are  gasoline 
and  fuel  oil  for  which  there  would  be  no 
efficiency  gain  from  not  having  to  stop  a 
large  long-distance  truck  at  a  tank  farm 
to  reload  into  small  trucks.  Tank  farms 
are  already  supplied,  more  efficiently, 
by  pipeline  and  barge,  not  by  large  long- 
disttuice  trucks. 

It  is  important  to  note  that  none  of  the 
City's  construction  regulations  apply  to 
trucks  carrying  hazardous  materials  that 
are  simply  travelling  through  the  City 
without  stopping  to  pick  up  or  deliver. 
Thus  it  is  not  necessary  for  through 
shipments  either  to  change  trucks  or  to 
get  a  permit  in  order  to  travel  from  one 
side  of  the  City  to  the  other.  No  loss  of 
efficiency  in  through- travel  is  caused  by 
these  regulations  at  all.* 

B.  A  Rational  Basis  Exists  for  These 
Regulations 

As  discussed  in  part  IV.A  above,  the 
basis  for  each  of  the  regulations  as  to 
which  a  Waiver  of  Preemption  is  sought 
is  safety.  Large  semi-trailer  rigs  with 
aluminum  taiiJcs  are  more  likely  to  have 
accidents,  and  the  accidents  are  more 
likely  to  be  catastrophic  in  size  due  to 
the  lower  melting  point  and  tensile 
strength  of  aluminum  than  steel.  Annual 
inspections,  by  other  than  the  truck 
owners,  enforced  through  a  permit 


*  Through  tnackf  are  lubjecl  to  other  New  York 
City  regulaliont,  oa  penniMible  roulM  and  timea  of 
travel.  These  regulatione  have  not  been  preempted 
uader  Iha  KMTUSA  or  any  regulation*  ye<  iaaucd 
under  that  Act  and  the  Qty  U  not  aaekhig  •  Waiw 
of  Preemptton  aa  to  then  a«  thla  time. 
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requirement  contribute  to  increased 
saiety  by  encouraging  adequate 
maintenance.  Each  of  the  other 
requirements  is  based  on  a  safety  need 
and  adds  a  level  of  protection  for  the 
public  that  is  rationally  required  in  the 
unique  conditions  of  New  York  City. 

C.  The  Rules  Achieve  Their  Stated 
Purpose 

The  City's  regulations  on  truck 
construction  and  size  have  been 
maintained,  first,  through  the  permit 
system  and  also  through  the 
enforcement  efforts  both  of  the  Fire 
Department  and  the  Police  Department 
See.  Exhibits  7,  B,  Affidavits  of  Pepper 
and  Novak,  describing  the  permit  and 
enforcement  systems.  The  rules  are  not 
simply  stated  and  left  to  the  truckers' 
own  consciences,  but  are  actively 
enforced,  helping  insure  that  the 
regulations  do  achieve  their  purpose — 
that  of  protecting  the  public  from 
potential  accidents  that  could  lead  to 
fires  or  explosions  in  the  midst  of 
densely-populated  residential  or 
commercial  areas. 

The  City's  regulations  have  been  in 
force  for  more  than  half  a  centtiry.  To 
date,  very  few  serious  accidents 
involving  gasoline  or  fuel  oil  trucks  or 
trucks  carrying  compressed  or 
flammable  gases  have  occurred  in  New 
York  City.  Of  those  that  have  occurred, 
only  three  have  resulted  in  fires,  and  in 
each  of  those  cases,  the  size  of  the  fire 
was  minimized  by  the  capacity  limits  of 
the  tanks  and  the  requirement  that  tanks 
be  constructed  with  individual 
compartments.  In  no  accident  involving 
a  City-specification  truck  has  the  tank 
been  punctured  or  melted  so  as  to 
release  the  product  any  release  has 
always  come  from  injuries  to  or  defects 
in  loading  or  cover  assemblies.  This  is  in 
contrast  to  accidents  elsewhere, 
involving  federal-specification  trucks 
made  of  aluminum,  which  do  rupture 
and  ordinarily  abo  melt  once  a  fire  has 
begun,  thus  leading  to  release  of  the 
entire  contents  to  feed  a  still-larger  fire. 
See,  e.g..  Exhibits  10. 12.  reports  on 
accidents  in  Carmichael.  CA  and 
Wayne.  N.J.  Compare  these  with 
Exhibits  9, 11.  reports  on  accidents  in 
New  York  City:  Feb.  29, 1988  (fuel  oil 
truck  piping  sheared  off,  leaked  800 
gallons  from  only  one  compartment  no 
fire);  May  5, 1988  (gasoline  truck 
overturned,  no  spill,  2,000  gallons  off- 
loaded and  truck  righted  and  towed 
with  other  half  of  contents  safe); 
October  11, 1988  (3,000  gallon  gflsoline 
truck  in  collision,  overturned,  between 
500-2,000  gallons  spilled  and  ignited, 
burning  tv^o  buildings,  tank  did  not 
rupture  or  melt);  September  13. 1968 
(fuel  oil  truck  overturned,  leaked 


unknown  amount  of  its  4.200  gallons  of 
oil.  no  fire);  November  29, 1989  (gasoline 
truck  collided  with  auto,  fire  in  engine 
compartment  but  cargo  tank  intact  and 
no  spill  or  fire). 

Given  this  record,  it  appears  that  the 
City's  regulations  have  achieved  their 
stated  purpose  to  date.  The  City  wants 
to  contime  to  maintain  this  good  record 
by  continuing  to  enforce  its  regulations 
in  the  future  as  well. 

D.  No  Need  for  Uniformity;  No  Conflict 
With  Other  Stales 

Congress  provided  for  a  Waiver  of 
Preemption  even  as  to  regulations  on 
topics  included  in  the  "covered 
subjects"  portion  of  the  HMTUSA  as  to 
which  a  need  for  uniformity  is  stated. 
This  indicates  that  a  stated  need  for 
uniformity  is  not  the  only  factor  to  be 
considered  in  deciding  whe^er  to  grant 
a  Waiver  of  Preemption.  The  inclusion 
of  the  factor  of  uniformity,  in  the  list  of 
factors  to  be  considered  in  the 
Regulations  on  Waiver  (which  factors 
are  not  in  the  statute  itself),  may  simply 
be  intended  for  appUcation  in  cases 
where  the  law  as  silent  on  any  need  for 
uniformity,  so  that  this  factor  may  be 
essentially  inapplicable  to  considering 
the  present  application.  But  insofar  as 
uniformity  is  weighed  on  this 
application,  any  need  for  national 
uniformity  must  give  way  to  the  even 
more  basic  need  for  a  level  of  safety 
high  enough  to  protect  the  population  of 
the  nation's  most  densely-settled  City. 

There  is  no  danger  that  New  York 
City's  regulations  will  conflict  with 
those  of  nei^boring  jiuisdictions  so  as 
to  create  a  patchwork  of  rules  differing 
in  each  and  every  political  subdivision 
through  which  a  hazardous  material 
shipment  may  pass.  The  HMTUSA  has 
taken  care  of  that  possibility.  New  Yoric 
City  is  unusual — perhaps  alone — in 
having  more  stringent  safety  regulations 
than  die  rest  of  the  nation.  The  only 
trucks  that  need  to  meet  those  rules  are 
the  ones  that  deliver  or  pick  up  in  New 
York  City — not  those  that  simply  pass 
through  with  cargo  destined  for  other 
locations.  The  trucks  now  carrying  the 
vast  bulk  of  the  flammable  and 
combustible  Kqnids  to  which  the  City's 
rules  apply  do  not  travel  nationwide, 
and  thus  do  not  have  to  worry  about 
whether  they  will  meet  the  othenvise 
uniform  standards,  elsewhere.  These 
trucks  are  acceptable  where  they  are,  as 
they  are,  in  New  York  City  and  its 
environs. 

It  is  inconceivable  that  if  the  Gty's 
regulations  do  receive  a  Waiver  of 
Preemption,  a  City-specification  truck 
would  be  held  to  be  in  violation  of  the 
HMTUSA  just  because  it  was  also 
operating  in  New  Jersey.  Westchester 


County,  or  on  Long  Island.  Tliat  is, 
conformance  with  the  City's  safer  liouts. 
if  those  are  upheld,  should  not  render 
those  trud^s  "unfit"  to  carry  their  cargot 
in  adjacent  locales,  just  because  the 
trucks  are  not  uniform  with  otiiers  in 
those  places.  Non-uniformity  by  waiver 
does  not  pose  any  danger  to  die  overall 
rule  of  uniformity  elsewhere. 

The  HMTUSA  emphasizes  both 
uniformity  and  safety — the  former 
presumably  not  for  its  own  sake,  but  as 
a  method  of  adiieving  the  latter.  In  ttie 
case  of  New  York  City,  the  unique 
combination  of  factors  (including 
density  of  populatioa  sub-standiard  road 
construction,  existence  of  many 
subways,  bridges,  tunnels,  a  level  of 
traffic  congestion  that  makes  emergency 
response  particularly  difficult  if 
accidents  do  occur,  and  the  fact  that 
gasoline  and  fuel  oil  must  be  dehvered 
on  virtually  every  street  in  the  City) 
means  that  special  rules  are  needed  to 
achieve  the  same  level  of  safety  as 
would  be  achieved  by  the  uniform  rules 
nationwide.  Where  uniformity  hinders 
rather  than  helps  achieve  safety, 
uniformity  miist  give  way.  New  York 
City's  situation  presents  such  ■  case. 

Conclusion 

New  York  City's  remaining 
regulations  meet  all  the  standards  for  a 
Waiver  of  Preemption.  A  Waiver  should 
be  granted. 

Respectfully  •ufasiittad. 
O.  Peter  Sherwood. 

Corporation  Counsel  of  the  City  of  New  York 
Attorney  for  Applicants.  100  Church  Street 
New  York.  New  York  10007.  (212)  708-0803. 

Grace  Gooamm. 
of  Counsel 
City's  Appendix  A 

United  Stetea  District  Court.  Eastern 
District  of  New  York.  National  Paint  h 
Coatings  Aaaociatioa.  Inc.  et  ol..  Plaintiffs. 
against  City  of  New  York,  et  al..  Defendants. 

Memorandum  ond  Order 
84  CV  4S2S  (ERK) 

Korman. ). 

In  November  1984.  plaintiffs  brought 
this  action  against  the  City  of  New  Yofk, 
et  al,  to  "enioin  implementation  and 
enforcement  of  ordinances,  directives 
and  regulatioiu  promulgated  by 
[defendants),  which  *  *  *  purport  to 
regulate  the  transportation  of  hazardous 
materials  to  and  through  New  York 
*  *  *."  Complaint  at  Parayvph  1. 
PlaiotiffB  also  sought  "a  declaration  diat 
said  ordinances  and  rcgulatioas  *  *  * 
art  unlawful  and  violate  the  United 
States  Constitution  and  are  inconsistent 
with,  and  preempted  by,  the  Hazardous 
MateriaU  Tmsportation  Act  ("HMTA") 
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(49  U.S.C.  app.  1801  et  seq.  (1982  &  Supp. 
1 1983,  U  1984,  UI 1985,  IV  1986.  V  1987)] 
and  regulations  promulgated  thereunder 
(the  Hazardous  Materials  Regulations 
("HMR")  49  CFR  100  et  seq.  (1989)]."  Id. 

On  March  12, 1985,  plaintiffs  moved 
for  summary  judgment  pursuant  to  Fed. 
R.  Civ.  P.  56.  Judge  Sifton  characterized 
the  motion  as  follows: 

On  this  motion  for  summary  judgment, 
plaintiffs  *  *  *  seek  invalidation  on  the  basis 
of  preemption  of  certain  sections  of  the 
NYFD's  regulations  in  Fire  Prevention 
Directives  3-76,  6-76  (Revised),  7-74 
(Revised)  and  5-63.  Plaintiffs  divide  these 
regulations  into  three  categories:  (1)  Hazard 
warning  signs.  (2)  cargo  containment 
systems,  and  (3)  those  regulations  that  govern 
areas  regulated  by  the  Federal  Motor  Carrier 
Safety  Regulations. 

in  support  of  its  motion,  plaintiffs  argue 
that  they  are  entitled  to  relief  as  a  matter  of 
law  because  New  York  City's  authority  to 
promulgate  regulations  concerning  the 
transportation  of  hazardous  materials  is 
automatically  preempted  by  federal  law.  It  is 
important  to  appreciate  the  thrust  of  this 
argument.  Plaintiffs  are  not.  for  the  purposes 
of  this  motion,  arguing  that  New  York's 
regulations  are  inconsistent  with  federal  law 
or  that  compliance  with  both  federal  and  city 
regulations  would  be  economically  or 
technologically  impossible.  Plaintiffs 
recognize  that  both  of  these  arguments  are 
peculiarly  factual  and  would  require 
substantial  expert  testimony.  Rather, 
plaintiH's  argue  that  the  HMTA  "regulates 
hazardous  material  transportation  so 
comprehensively  that  any  New  York  City 
regulations  within  this  area  of  detailed  and 
persuasive  federal  control  are  automatically 
preemptedas  a  matter  of  law." 

National  Paint  S-  Coatings  Ass  'n.  Inc.  v. 
City  of  New  York,  No.  84-4525,  slip  op. 
at  5,  7-8  (E.D.N.Y.  November  6, 1985) 
(citation  omitted)  (hereinafter  "Slip 
op."). 

On  November  6, 1985,  Judge  Sifton 
denied  plaintiffs"  motion  for  summary 
judgment  on  three  grounds.  First,  he  held 
that  "(pjlaintiffs  have  not  made  a 
su^icient  showing  that  federal 
regulations  were  intended  to  occupy  the 
field  (of  hazard  warning  systems)  with 
respect  to  such  a  large  number  of 
presumably  small  local  deliveries  in  the 
most  densely  populated  urban 
environment  or  how  (defendants') 
regulation  constitutes  an  obstacle  to  the 
objectives  of  the  HMTA."  Slip  op.  at  21 
(citation  omitted).  Second,  he  held  that 
defendants'  regulation  requiring  that 
cargo  tanks  be  made  of  steel  was  not 
automatically  pre-empted  because  the 
federal  regulation  requiring  that  cargo 
tanks  be  made  of  aluminum  states  that  it 
is  only  a  "minimum  requirement(]"  and 
the  Research  and  Special  Program 
Administration  of  the  Department  of 
Transportation  ("RSPA")  which  has 


jurisdiction  over  this  area,  has  not 
"concluded  that  a  requirement  beyond 
aluminum  may  not  be  imposed"  Id.  at 
22-23.  Specifically,  Judge  Sifton 
observed: 

Specifications  of  MC-30e  cargo  tanks  and 
other  hazardous  materials  containers  are 
subject  to  detailed  federal  regulations  at  49 
CFR  178.  However,  the  language  of  the 
federal  regulations  suggest  that  (RSPA)  did 
not  intend  to  preempt  state  regulations  in  the 
same  area.  49  CFR  178.340-1  provides  that 
construction  of  MC-306,  307  and  312  tanks 
must  meet  the  requirements  contained  in 
section  178.  Section  178.340-l[b)  explicitly 
provides  that  the  requirements  in  section  178 
are  minimum  requirements. 

Id.  at  22. 

Third,  Judge  Sifton  held  that 
defendants'  regulations  could  not  be 
pre-empted  by  the  Federal  Motor  Carrier 
Safety  Regulations  ("FMCSR  ")  in  the 
absence  of  a  factual  determination  of 
inconsistency,  id.  at  23-25,  because  the 
federal  regulation  itself  states  that  it  is 
"not  intended  to  preclude  States  or 
subdivisions  thereof  from  establishing  or 
enforcing  State  or  local  laws  relating  to 
safety,  the  compliance  with  which 
would  not  prevent  full  compliance  with 
these  regulations  by  the  person  subject 
thereto."  49  CFR  390.9  (formerly  at  49 
CFR  390.30  (1987)). » 

On  April  13, 1987,  American  Trucking 
Associations,  Inc.,  one  of  the  plaintiffs 
in  the  pending  action,  along  with 
National  Tank  Truck  Carriers,  Inc.,  filed 
a  petition  with  the  Office  of  Hazardous 
Materials  Transportation  ("OHMT")  for 
an  administrative  determination 
whether  the  regulations  at  issue  are 
"inconsistent"  with  the  HMTA  or  with 
either  the  HMR  or  the  FMCSR.  52  FR 
18,668  (1987).  The  petition  was  filed 
pursuant  to  49  CFR  107.203(a),  which 
provides  that  "(a]ny  State  or  political 
subdivision  or  any  person  affected  by  a 
requirement  of  a  State  or  political 
subdivision  may  apply  to  OHMT  for  an 
administrative  ruling  as  to  whether  a 
particular  existing  requirement  of  the 
State  or  political  subdivision  concerned 
is  inconsistent  with  a  requirement  of  the 
(HMTA)  or  the  regulations  issued  under 
[it]. "  Pursuant  to  49  CFR  107.205(b), 
OHMT  may  publish  a  "Public  Notice 
and  Invitation  To  Comment"  on  the 
petition.  After  receiving  comments  from 
interested  parties,  the  Director  of  OHMT 


■  Judge  Sifton  held  that  when  the  FMCSR  was 
incorporated  into  the  HMTA.  49  CFR  177.804,  "DOT 
explicitly  stated  that  the  incorporation  did  not  alter 
the  preemptive  effects  of  the  FMCSR."  Slip  op.  at  24. 
See  43  FR  4858  (1978)  (The  Department  does  not 
intend  for  [the  incorporation  of  the  FMCSR  into  the 
HMTA]  to  alter  the  categories  of  persons  subject  to 
(he  FMCSR.  to  alter  the  substance  of  those 
regulations,  or  to  preempt  state  or  local  law  not 
preempted  by  the  FMCSR  before  incorporation  into 
jlhe  HMTA]."). 


must  employ  the  following  standard  to 
determine  whether  a  local  regulation  is 
inconsistent  with  the  HMTA: 

(1)  Whether  compliance  with  both  the  State 
or  political  subdivision  requirement  and  the 
Act  or  the  regulations  issued  under  the  Act  is 
possible:  and 

(2)  The  extent  to  which  the  State  or 
political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Act  and  the  regulations 
issued  under  the  Act. 

49  CFR  107.209(c)(1),  (2).  The  resulting 
inconsistency  ruling  is  "advisory  in 
nattire"  and  intended  to  "provide  an 
alternative  to  litigation  for  a 
determination  of  the  relationship 
between  Federal  requirements  and  those 
of  a  State  or  political  subdivision."  52 
FR  46,574  (1987). 

On  May  18, 1987,  the  Director  of 
OHMT  issued  a  Public  Notice  and 
Invitation  to  Comment  on  the 
application  for  an  inconsistency  ruling. 
52  FR  18,667  (1987)  (hereinafter 
"Notice").  Specifically,  the  Notice 
advised  interested  parties  that  the 
applicants  sought  an  administrative 
ruling  to  determine  whether  the  New 
York  City  regulations  at  issue  here  "are 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
and  the  Hazardous  Materials 
Regulations  (HMR)  issued  thereunder, 
and.  therefore,  preempted  under  section 
112(a)  of  the  HMTA."  « Id.  at  18,668.  The 
Notice  went  on  to  advise  interested 
parties  that  comments  "should  be 
restricted"  to  the  issue  of  whether  the 
New  York  City  regulations  "are 
inconsistent  with  the  HMTA  or  either 
the  HMR  or  the  FMCSR  issued 
thereunder."  Id.  at  18,670.  With  respect 
to  the  issue  whether  the  regulations 
were  inconsistent  with  the  FMCSR,  the 
Notice  advised  that  "a  state  or  local 
requirement  concerning  a  subject 
addressed  by  the  cited  FMCSR 
provisions  is  preempted  only  if 
compliance  with  it  and  a  provision  of 
the  FMCSR  is  impossible."  Id.  at  18,669. 

On  December  2, 1987,  OHMT  issued 
the  inconsistency  ruling  at  issue  here.  52 
FR  46,574  (1987)  (hereinafter  "IR-22"),  in 
which  it  found,  inter  alia,  that,  because 
"the  HMR  issued  (under  the  HMTA] 
consist  of  well  over  1,300  pages  of 
complex  and  detailed  regulation8(,)  (i)t 
is  apparent,  therefore,  that  the 
Secretary,  through  RSPA.  has 
extensively  exercised  the  HMTA 
authority  to  issue  'regulations  for  the 


*  Section  112(a)  of  the  HMTA  provides  that  "any 
requirement,  of  a  State  or  political  subdivision 
thereof,  which  is  inconsistent  with  any  requirement 
set  forth  in  this  chapter,  or  in  a  regulation  issued 
under  this  chapter,  is  preempted."  49  U.S.C.  app. 
1811(a). 
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safe  tranapcutatiBM  in  oonuaerce  of 
hazardoiu  materials.'  "  Id.  at  40,sao 
(cUation  omitted).  OHMT  also  found  to 
the  extent  relevant  here,  that  "(sjince  at 
early  ae  IR-Z  in  1979,  it  has  been  clear 
that  hazardous  materials  transportation 
cargo  cont^nment  systems,  packagings, 
accessories,  construction  tests, 
equipment  and  hazard  warning  systems 
are  are*8  of  exchisive  Federal 
jurisdictioa  because  of  the  total 
occupancy  of  those  fields  by  the  HMR." 
Id.  (emphasis  added). 

After  an  extensive  recitation  of 
RSPA's  holdings  in  previous 
inconsistency  rulings  and  description  of 
the  substance  of  defendants' 
regulations,  the  Director  of  OHMT  held: 

h  sianmary,  the  City  has  created  its  own 
independent  set  of  cargo  containment, 
equipiaent  and  related  requirenaents  which 
overlap  the  extensive  HMR  requirements, 
which  are  likely  to  encourage  noncompliance 
with  the  HMR.  and  which  concern  subjects 
that  RSPA  has  determined  are  its  exchisive 
province  under  the  HMTA. 

The  City  misconstrues  the  purpose  of  the 
language  in  i  178>IO-l(b)  of  the  HMR  and  in 
49  CFR  303.2,  which  respecUvely  state  that 
cargo  tank  "specification  requirements  sre 
minimem  requtrenents,"  and  that  the  FMCSR 
do  not  prohibit  the  use  of  consistent 
additional  equipment  and  accessories.  These 
regulations  provide  discretion  to  carriers  but 
do  not  constitote  a  grant  of  authority  to  State 
or  local  governments  to  impose  additional 
cargo  costtainment  system,  equipment  or 
related  requirementi  on  carriers  of  hazardous 
materials. 

The  City's  response  that  it  is  providing  for 
greater  safety — particularly  in  light  of  its 
allegedly  unique  local  conditions — must  be 
placed  in  its  proper  context  and,  more 
significantly.  dt>es  not  provide  an  adequate 
basis  on  which  to  find  its  requirements 
consistent. 

First,  virtually  every  urban  and  suburban 
jurisdiction  in  the  United  States  has  a 
population  density  which  is  a  matter  of 
concern  in  planning  for.  and  regulating, 
hazardous  materials  transportation. 

Secortd.  consideration  of  any  unique 
population  density  of  New  York  City  must  be 
accompanied  by  consideration  of  thie  City's 
unique  location  as  a  crossroad  for  a  large 
percentage  of  hazardous  materials 
transportation  bettween  both  New  England 
and  Long  Island  and  the  rest  of  the  Nation; 
delays  and  diversions  of  such  transportation 
are  of  great  safety  concern. 

Third,  and  most  significantly,  this  response 
U  irrelevant  To  the  extent  that  the  City 
believes  the  HMR  are  inadequate,  the  City 
may  file  a  petition  for  rulemaking  with 
OfAfT  *  *  *  or  otherwise  participSte  in 
OHMT  rulemakings  *  *  *  (or)  it  may  request 
a  waiver  of  preemption  under  section  112(b) 
of  the  HMTA  *  *  *. 

In  (conclusion),  the  hazardniis  materials 
transportation  delays  caused  by  (defendants' 
regulations)  *  *  *  af«  inconsistent  with 
i  177.853.  whidi  mandates  thai  highway 
shipmeolB  of  haxardovs  materials  be 
transported  wkhetit  unnecessary  delay. 


Virutally  aH  provisions  of  the  City's 
(regulations)  result  in  serious  delays  of 
transportation  of  hasanloMs  materials, 
regulate  areas  which  RSPA  has  defined  as 
exclusively  Federal  undermine  the  likelihood 
of  compliance  with  the  HMR,  create 
obstacles  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR,  are 
thus  inconsistent  with  the  HMTA  and  the 
HMR,  and,  therefore,  are  preempted 

Id.  at  40,583-84. 

Pursuant  to  49  CFR  107.211.  the  City  of 
New  York,  as  a  "person  aggrieved"  by 
an  inconsistency  ruling,  filed  an  appeal 
with  the  Administrator  of  RSPA.  On 
June  19, 1989,  the  Administrator  affirmed 
the  decision  of  the  Director  of  OHMT 
and  adopted  his  analysis  in  every 
material  respect  54  FR  26,698  (1989) 
(hereinafter  "Appear).' 

Plaintiffs  now  seek  sammary 
judgment  on  the  basis  of  that  portion  of 
IR-22,  and  of  previous  haconststeacy 
rulings,  in  which  RSPA  has  "consistently 
held  that  it  'regulates  the  subject  of 
cargo  tank  containment 
comprehensively  and  thus  withm  this 
subject  matter  area  has  preempted  the 
field.' "  Letter  of  December  23. 1987 
(quoting  IR-2.  44  FR  75370  (1979)).  As 
judge  Sifton  observed  in  his  opinioD  on 
the  first  summary  judgment  motion,  see 
SHp  op.  at  8.  H  is  'Important  to 
appreciate"  the  argument  that  plaintiffs 
do  not  make  in  support  of  their  motion. 
While  the  HMTA  expressly  provides 
that  it  preempts  all  local  inconsistent 
regulations,  and  while  RSPA  expressly 
held  in  IR-22  that  defendants' 
regulations  were  inconsistent  with  the 
HMTA,  plaintiffs  do  not  seek  summary 
judgment  on  this  grotmd.  Indeed,  at  the 
oral  argximent  of  die  renewed  motion  for 
summary  judgment,  plaintiffs'  counsel 
specifically  disclaimed  rehance  on 
RSPA's  hol(Mi«  that  defendants' 
regulations  constituted  an  obsttcle  K> 
the  accomplishment  and  execution  of 
the  HMTA  because  they  cause 
confusion  among  carriers  and  delays  in 
transportation.  Transcript  of  Oral 
Argument,  lanaary  12. 1980.  at  14-15  ['1 
am  not  relying  on  delay  for  the  motion. 
The  motion  is  clear  *  *  '.We  don't 
even  have  to  talk  about  the 
inconsistency  provision  of  Section  112  of 
the  statute.").  Plaintiffs'  counsel  then 
argued  that  they  were  entitled  to 
summary  judgment  because  "It)he 
Department  of  Transportation  has 
intended  through  its  regulation  *  *  *  to 
occupy  the  designated  category  we  are 
talking  about  *  *  *  {and]  this  court 


should  defer  to  that  exercise  of  intent 
(because  it  is  rational]."  Id.  at  IS. 


*  On  appeal  the  Adnimttrator  ases  the  same 
criterta  (hat  Iks  ENrsctor  ef  Ot94T  eses  to 
dslsneliw  'wtwiltwi  e  slate  or  local  is^ulrement  is 
consistent  wMk.  and  (bos  not  preempM  bjr.  the 
HMTA|.r  M  nt  »■•»  (IBM)- 


The  Supreme  Court  has  held  that 
"[t]he  statutorily  authorized  regulations 
of  aa  agency  will  pre-empt  any  state  or 
local  law  that  conflicts  with  such 
regulations  or  frustrates  the  purposes 
thereof."  City  of  New  York  v.  FCC.  486 
U.S.  57,  64  (1988).  "Beyond  that, 
however,  in  proper  circumstances  the 
agency  may  determine  that  its  authority 
is  exclusive  and  pre-empts  any  state 
efforts  to  regulate  in  the  forbidden 
area."  and  "hence  render  unenforceable 
state  or  local  laws  that  are  otherwise 
not  inconsistent  with  federal  law."  U. 

The  principal  issue  raised  by 
plaintiffs'  motion  for  summary  judgment 
relates  to  the  manner  in  which  the 
Department  of  Transportation  reached 
its  determination  that  its  authority  is 
exclusive  and  renders  unenforceable  the 
New  York  City  regulations  at  issue  even 
if  they  are  "otherwise  not  inconsistent 
with  federal  law."  Althou^  regulations 
adopted  by  an  agency  in  accordance 
with  statutory  authorization  have  the 
force  and  efiecl  of  law.  id.  at  %3,  the 
Department  of  Transportatioo  did  not 
promulgate  a  regulation  declaring  the 
regulations  are  exclusive  nor  did  it  make 
any  findings  to  that  effect  at  the  tinw  it 
issued  the  regulations  that  it  now  claims 
reflect  its  intent  to  pre-empt  wholly  local 
regulation.  Indeed,  while  the  Director 
(OHMT)  advised  the  City  that,  if  it 
believed  the  regulations  issued  pursuant 
to  the  HMTA  are  inadequate,  "the  City 
may  file  a  petition  for  rulemaking  with 
OHMT'.  IR-22  at  46,564,  DOT  has  for 
some  reason  not  chosen  to  exercise 
power  it  may  have  to  proinulgate  a 
regulation  that  would  explicitly  pre- 
empt all  State  and  local  regulation  in 
this  area.  On  the  contrary.  DOT  has 
chosen  to  assert  its  determination  to 
pre-empt  in  dictum  that  it  enunciated  in 
an  after  the  fact,  non-binding  opinioa   | 
issued  in  the  course  of  an  alternative 
dispute  resolution  proceeding.  This 
opinion  rests,  in  relevant  part,  on  an 
inference  of  DOTs  initially  unexpressed 
intent  to  pre-empt  derived  from  the 
comprehensiveness  of  the  regulations  it 
has  adopted  pursuant  to  the  HMTA,  ER- 
22  at  46.58a 

In  determioing  the  pre-emptive  effect 
of  an  "interpretive  rule"  that,  like  IR-22, 
was  not  promulgated  in  accordance  with 
the  substantive  rules  of  the 
Administrative  Procedure  Act.  the 
Supreme  Court  has  held: 

"(A]  court  is  B0l  rsfuirod  to  give  efisct  to 
ao  iBlerprstivB  ragiilatioa.  Varying  dnyess  of 
deference  are  accorded  to  adniniattative 
interpretations,  based  on  such  factors  at  the 
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timing  and  consistency  of  the  agency's 
position,  and  the  nature  of  its  expertise."  We 
need  not  decide  whether  these  regulations 
are  properly  characterized  as  "interpretative 
rules."  It  is  enough  that  such  regulations  are 
not  properly  promulgated  as  substantive 
rules,  and  therefore  not  the  product  of 
procedures  which  Congress  prescribed  as 
necessary  prerequisites  to  giving  a  regulation 
the  binding  effect  of  law. 

Chrysler  Corp.  v.  Brown,  441  U.S.  281. 
315  (1979)  (citation  and  footnote 
omitted).*  Accordingly,  assuming 
Congress  intended  to  confer  on  the 
Secretary  of  DOT  the  power  to  decide 
that  its  "authority  is  exclusive  and  pre- 
empts any  state  efforts  to  regulate  in  the 
forbidden  area  (,)"  City  of  New  York  v. 
F.C.C.,  486  U.S.  at  64  (citations  omitted), 
the  legal  effect  of  that  declaration  turns 
on  its  reasonableness  and 
persuasiveness  and  whether  the  "choice 
to  pre-empt  'represents  a  reasonable 
accommodation  of  conflicting  policies 
that  were  committed  to  the  agency's 
care'  "  by  Congress.  Id.  (quoting  United 
States  V.  Shimer,  367  U.S.  374,  383  (1961). 
The  relevant  part  of  IR-22  upon  which 
plaintiffs  rely  fails  to  meet  this  test. 

Unlike  the  regulations  at  issue  in  City 
of  New  York  v.  F.C.C,  the  principal  case 
cited  by  plaintiffs,  which  were  preceded 
by  a  "  'Notice  to  retain  technical 
standards  guidelines  at  the  federal  level 
which  •  •  *  could  not  be  exceeded  ( )  in 
state  and  local  technical  quality 
regulations  (,)'  "  at  Id.  at  65  (quoting  50 
FR  at  52,464).  and  which  were 
accompanied  by  explicit, 
contemporaneous  findings  justifying  a 
broad  exercise  of  the  agency's  pre- 
emptive power,  id.,  the  advisory  ruling 
here  was  issued  after  the  regulations 
were  promulgated  and  without  prior 
notice  of  DOTs  intent  to  exclusively 
occupy  the  area.  Compare  with  City  of 
New  York  v.  United  States  Dep't  of 
Transp.,  539  F.  Supp.  1237. 1257 
(S.D.N.Y.  1982)  ("DOTS  interpretation  of 
its  own  regulations  *  *  *  was 
announced  beforehand  and  adopted 
with  a  reasoned  explanation  of  its 


*  In  IR-22,  the  Director  recognized  the  force  of 
this  holding  when  he  distinguished  between 
properly  promulgated  substantive  rules  and  those 
that  were  not  promulgated  in  the  manner  prescribed 
by  Congress: 

The  reason  for  distinguishing  between  FMCSR 
provisions  incorporated  into  the  HMR  by  i  177.eM 
and  those  incorporated  into  the  HMR  by  other  HMR 
sections  is  that  {  177.804  was  the  subiect  of  unique 
rule  making.  That  section  was  issued  by  a  final  rule 
which  was  not  preceded  by  a  notice  of  proposed 
rule  making  jNPRM)  t>ecause  it  involved  merely 
agency  practice  and  procedure.  Under  the 
Administrative  Procedure  Act  (APA).  that  section. 
l>ecause  of  the  unusual  nature  of  its  promulgation, 
could  not  result  in  substantive  changes,  such  as  a 
change  in  the  pre-emptive  effects  of  the  regulations 
II  incorporated  mto  the  HMR. 

IR-22  at  M.S7S 


content  and  purpose.  Consequently,  its 
validity  must  be  judged  by  its 
reasonableness  and  necessity,  not  by  its 
form."),  rev'don  other  grounds,  715  F.2d 
732  (2d  Cir.  1983),  cert,  denied  465  U.S. 
1055  (1984). 

More  significantly,  the  Director 
improperly  inferred  an  intent  to  pre- 
empt solely  based  on  "the  total 
occupancy  of  those  fields  by  the  HMR 
(.]"  IR-22  at  46.580.  The  Supreme  Court 
has  expressly  held  that  it  is  improper  to 
infer  pre-emption  on  the  basis  of  the 
volume  and  complexity  of  an  agency's 
regulation,  particularly  in  the  fields  of 
health  and  safety: 

To  infer  pre-emption  whenever  an  agency 
deals  with  a  problem  comprehensively  is 
virtually  tantamount  to  saying  that  whenever 
a  federal  agency  decides  to  step  into  a  field, 
its  regulations  will  be  exclusive.  Such  a  rule. 
of  course,  would  be  inconsistent  with  the 
federal-state  balance  embodied  in  our 
Supremacy  Clause  jurisprudence.  [Citation 
omitted). 

Given  the  presumption  that  state  and  local 
regulation  related  to  matters  of  health  and 
safety  can  normally  coexist  with  federal 
regulations,  we  will  seldom  infer,  solely  from 
the  comprehensiveness  of  federal  regulations, 
an  intent  to  pre-empt  in  its  entirety  a  field 
related  to  health  and  safety. 

Hillsborough  County,  Fla.  v.  Automated 
Medical  Laboratories,  Inc.,  471  U.S.  707, 
717-18  (1985);  see  also  Motor  Vehicle 
Mfrs.  Ass'n  v.  Abrams,  899  F.2d  1315. 
1320-21  (2d  Cir.  1990)  ("[I]n  a  field 
traditionally  regulated  by  state  law. 
'[w]e  are  even  more  reluctant  to  infer 
pre-emption  from  the 
comprehensiveness  of  regulations  than 
from  the  comprehensiveness  of 
statutes.' "  [citation  omitted]).* 

While  these  cases  deal  with  judicial 
interpretation  of  an  agency's  regulations 
rather  than  the  interpretation  by  an 
agency  of  its  own  regulations,  there  is 
no  reason  why  a  different  rule  should  be 
applied  in  the  latter  case.  Ray  v. 
Atlantic  Richfield  Co.,  435  U.S.  151 
(1978),  upon  which  the  Director  relied 
here,  IR-22  at  46,580,  does  not  suggest 
otherwise.  There  the  Supreme  Court 
determined  that  Congress  by  clear 
implication  prohibited  higher  state 
safety  standards  for  vessels  than  those 
promulgated  by  the  Secretary.  Id.  at  174. 
Accordingly,  the  Supreme  Court  held 
that  "[t]he  relevant  inquiry  *  *  •  with 
respect  to  the  State's  power  *  *  *  is 
thus  whether  the  Secretary  has  either 
promulgated  his  own  *  •  *  requirement 
for  Puget  Sound  tanker  navigation  or  has 


decided  that  no  such  requirement  should 
be  imposed  at  all."  435  U.S.  at  171-72.  . 

Unlike  the  statutory  scheme  in  Ray  v. 
Atlantic  Richfield  Co.,  supra,  there  are 
no  statutory  provisions  which  may  be 
construed  to  pre-empt  any  state  or  local 
regulations  requiring  greater  safety 
standards  than  those  actually 
promulgated  by  the  Secretary.  Indeed, 
the  only  implication  that  can  be  drawn 
from  the  statutory  scheme  is  to  the 
contrary,  see  49  U.S.C.  app.  1811(b),* 
and  the  Director  expressly  held  in  IR-22 
that  Congress  did  not  intend  to 
authorize  the  Secretary  to  pre-empt 
totally  local  regulation.  IR-22  at  46.580. 

Specifically,  when  Congress  enacted 
the  HMTA  in  1974,  it  acted  against  a 
policy  of  "according  deference  to  local 
safety  regulations  (because)  local 
authorities  are  generally  in  the  best 
position  to  consider  problems  unique  to 
their  area  and  to  tailor  their  rules 
accordingly."  City  of  New  York  v.  Ritter 
Transp.,  Inc.,  515  F.  Supp.  663,  670-71 
(S.D.N.Y.  1981).  off  daub  nam.  National 
Tank  Truck  Carriers,  Inc.  v.  City  of  New 
York.  Q77  F.2d  270  (2d  Cir.  1982);  see 
Raymond  Motor  Transp.,  Inc.  v.  Rice, 
434  U.S.  429,  443-44  (1978).  While  the 
Director  concluded  that  Congress 
intended  to  give  DOT  the  power  to 
promulgate  uniform  national  standards, 
IR-22  at  46,574,  he  observed  that  the 
express  pre-emption  clause  of  the 
HMTA  provides  only  that  "any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  this  chapter,  or  in  a  regulation 
issued  under  this  chapter,  is 
preempted."  49  U.S.C.  app.  1811(a). 
Relying  on  this  limitation,  the  Director 
expressly  held  that: 

This  express  preemption  provision  makes  it 
evident  that  Congress  did  not  intend  the 
HMTA  and  its  regulations  to  completely 
occupy  the  field  of  transportation  so  as  to 
preclude  any  State  or  local  action.  The 
HMTA  preempts  only  those  State  and  local 
requirements  that  are  "inconsisteni" 

IR-22  at  46.574  (emphasis  added).  The 
Director  concluded  that  the  most  that 


'  The  Supreme  Court  has  applied  a  similar 
standard  in  determining  whether  field  pre-emption 
should  be  inferred  from  the  comprehensiveness  of  a 
federal  statutory  scheme.  English  v.  General 
Electric  Co..  _  U.S.  _.  110  S.  Ct.  2270,  2275  (1990). 


•  49  U.SC.  app.  1811(b)  provides  that  IK3T may 
waive  pre-emption  of  a  local  rule  "not  consistent" 
with  the  HMTA  or  the  regulations  issued  thereunder 
"if.  upon  application  of  an  appropriate  State  agency, 
the  Secretary  determines  that  such  requirement  (1) 
affords  an  equal  or  greater  level  of  protection  to  the 
public  than  is  afforded  by  this  chapter  or  |by| 
regulations  issued  under  this  chapter  and  (2)  does 
not  unreasonably  burden  commerce."  Section 
1811(b)  plainly  implies  that  only  "inconsisteni"  local 
regulations  that  provide  for  greater  .lafety  are  pre- 
empted and  it  provides  for  a  waiver  even  in  such  a 
case  if  the  regulation  does  not  unreasonably  burden 
interslale  commerce.  See  City  of  New  York  v. 
United  States  Dept  of  Transp..  715  F.2d  732.  752  n.2l 
(2d  Cir.  1963).  cert.  denied46S  VS.  1055  (1984). 


could  be  said  with  respect  to  the  intent 
of  Congress  was  that  "(wjhile  the 
HMTA  did  not  totally  preclude  State  or 
local  regulation  in  this  area,  Congress 
apparently  intended,  to  the  extent 
possible,  to  make  such  State  or  local 
action  unnecessary."  IR-22  at  46.574- 
75.' 

Presumably  based  on  the  premise  that 
"Congress  did  not  intend  the  HMTA  and 
its  regulations  to  completely  occupy  the 
field  of  transportation  so  as  to  preclude 
any  Slate  or  local  action."  id.  at  46,574. 
on  July  27, 1987.  while  the  IR-22 
proceeding  was  pending,  the  Secretary 
of  Transportation  proposed  legislation 
that  would  have  amended  49  U.S.C.  app. 
1804,  the  statute  empowering  the 
Secretary  to  promulgate  regulations  in 
this  area,  to  expressly  pre-empt  "any 
State  or  political  subdivision 
requirement"  concerning,  inter  alia,  "the 
designation,  description,  and 
classification  of  hazardous  materials," 
"the  packing,  repacking,  handling, 
labelling,  marketing,  and  placarding  of 
hazardous  materials,"  "highway 
routing"  of  hazardous  materials  and 
"the  design,  fabrication,  marking, 
maintenance,  reconditioning,  repairing 
or  testing"  of  containers  used  in  the 
transportation  of  hazardous  materials. 
This  proposed  amendment  to  49  U.S.C. 
app.  1804  was  never  enacted  into  law.' 

IR-22,  however,  makes  little  effort  to 
reconcile  its  conclusion  that  "Congress 
did  not  intend  the  HMTA  and  its 
regulatipns  to  completely  occupy  the 
field,"  and  the  Secretary's  unsuccessful 
effort  to  obtain  an  express  legislative 
mandate  authorizing  its  exclusive 
regulation t)f  the  Held,  with  its  stated 
conclusion  in  IR-22  that  the 
comprehensiveness  of  its  regulation 
excludes  even  complementary  and 
consistent  local  regulation.* 


'  Consistent  with  this  deference  to  local  safety 
regulation,  the  Court  of  Appeals  in  National  Tank 
Truck  Carriers.  Inc.  v.  City  of  New  York.  677  P.2d 
270.  275  (2d  Cir.  1982).  employed  ■  balancing  test  to 
reach  the  conclusion  that  local  routing  requirements 
are  not  pre-empted  t>ecause  they  promote  the 
HMTA's  goals,  are  not  in  "direct  conflict  •  ■  •  with 
the  federal  regulations  such  thai  compliance  with 
both  is  a  physical  impossibility.  *  *  '  do  not 
overlap  with  any  specific  directives  of  the 
Secretary"  and  are  best  issued  by  localities  "far 
belter  equipped  to  do  so." 

*  The  proposed  legislation,  accompanied  by  cover 
letters  from  Ihe  Secretary  of  Transportation, 
Elizabeth  Dole,  to  the  President  of  the  Senate  and 
Ihe  Speaker  of  the  House,  is  annexed  as  Exhibit  R  to 
Ihe  Affidavit  of  Grace  Goodman  dated  January  22. 
1988. 

*  In  affirming  Ihe  decision  of  the  Director  in  IR-22, 
Ihe  Administrator  of  the  Research  and  Special 
Programs  Administration  asserted  that  the 
submission  of  Ihe  proposed  legislation  "is  not 
evidence  of  Ihe  need  to  seek  a  new  statement  of 
intention  from  Congress."  Appeal  at  26.701. 
According  to  the  Administrator,  the  purpose  of  the 
legislative  proposal  "was  to  codify  in  Ihe  statute  the 


Moreover,  the  e^ort  made  by  the 
Director  in  IR-22  to  explain  away  the 
regulatory  scheme  promulgated  under 
the  HMTA,  which  expressly  appears  to 
allow  for  some  local  regulations 
intended  to  ensure  the  safe 
transportation  of  hazardous  materials,  is 
unconvincing.  In  examining  the 
regulatory  scheme,  judge  Sifton  cited  the 
text  of  49  CFR  178.340-l(b),  which 
provides  that  cargo  tank  specification 
requirements  are  "minimum 
requirements,"  and  held  that,  because 
the  pre-emption  provision  of  the 
FMCSR.  49  CFR  390.9  (formerly  at  49 
CFR  390.30  (1987)).  does  not  preclude 
consistent  local  laws  relating  to  safety, 
defendants'  regulations  are  not  pre- 
empted as  a  matter  of  law.  Slip  op.  at  22, 
24.  Indeed,  the  Notice  and  Invitation  to 
Comment  published  by  OHMT  prior  to 
its  ruling  explicitly  stated  that  "a  state 
or  local  requirement  concerning  a 
subject  adtiressed  by  the  cited  FMCSR 
provisions  is  preempted  only  if 
compliance  with  it  and  a  provision  of 
the  FMCSR  is  impossible."  Notice  at 
ia669. 

IR-22,  however,  held  that  the 
minimum  requirements  clause  of  the 
HMR  and  the  specified  provisions  of  the 
FMCSR  were  intended  to  "provide 
discretion  to  carriers  but  (not  to) 
constitute  a  grant  of  authority  to  State  or 
local  governments  to  impose  additional 
*  *  *  requirements  on  carriers  of 
hazardous  materials."  IR-22  at  46,583. 
This  reasoning  is  not  persuasive. 
Standards  set  by  the  I-IMTA  and  the 
HMR  are,  as  a  matter  of  law,  minimum 
requirements.  While  these  standards 
may  be  exceeded  by  carriers,  this  can 
be  accomplished  only  after  compliance 
with  specified  procedures  to  ensure  that 
the  manner  is  which  the  carriers  intend 
to  ship  hazardous  materials  are  equal  to 
or  exceed  the  minimum  level  of  safety 
provided  for  by  the  HMTA  and  the 
regulations  issued  under  it.  49  U.S.C. 
app.  1806;  49  CFR  107.103.'" 


experience  which  the  Department  had  gained  in 
administering  the  HMTA  since  its  passage,  thereby 
reducing  the  potential  for  conflict  between  Federal 
and  non-federal  requirements".  Id.  This  explanation 
simply  amounts  to  bureaucratic  double-talk.  If  Ihe 
Secretary  was  satisfied  that  Congress  intended  to 
authorize  DOT  to  displace  all  Stale  and  local 
regulation,  a  binding  regulation  to  that  effect  could 
have  t)een  promulgated.  There  was  no  need  to  seek 
legislation  to  accomplish  such  a  result. 
■0 Title 49  use.  app.  1806(a) provides  that: 
The  Secretary,  in  accordance  with  procedures 
prescribed  by  regulation,  is  authorized  to  issue  or 
renew,  to  any  person  subject  to  Ihe  requirements  of 
this  chapter,  an  exemption  from  the  provisions  of 
this  chapter,  and  from  regulations  issued  under 
section  1804  of  this  title,  if  such  person  transports  or 
causes  to  be  transported  or  shipped  hazardous 
materials  in  a  manner  so  as  to  achieve  a  level  of 
safely  (1)  which  is  equal  to  or  exceeds  that  level  of 
safety  which  would  be  required  in  the  absence  of 


Accordingly,  if  the  minimum 
requirements  clause  of  the  HMR  and  the 
related  FMCSR  regulations  are  intended 
to  "provide  discretion  to  carriers"  to 
adopt  stricter  standards  than  required 
by  law,  they  do  so  in  unusually 
awkward  language  that  appears  to  be 
inadequate  to  accomplish  their  purpose. 
Indeed,  a  contrary  definition  of  the  term 
"minimum  requirements,"  as  it  appeared 
in  an  act  of  Congress,  was  recently 
adopted  by  the  Couri  of  Appeals: 

Use  of  the  term  "minimum"  strongly 
suggests  that  Congress  intended  federal  law 
in  this  area  to  supplement,  not  supplant  the 
rights  and  remedies  provided  by  state  law. 
Otherwise,  the  term  "minimum 
requirements."  rather  than  "maximum 
requirements,"  "exclusive  requirements"  or 
some  similar  phrase  would  make  no  sense  In 
this  context. 

Appellees  play  down  the  Act's  use  of  the 
term  "minimum  requirements"  by  arguing 
that  all  Congress  intended  was  to  leave  room 
for  manufacturers  to  adopt  additional 
requirements  voluntarily,  not  for  the  states  to 
add  requirements.  We  l>elieve  that  the  Act's 
other  provisions,  its  legislative  history  and 
the  (agency's)  interpretations  cited  above  do 
not  support  the  view  that  the  term  "minimum 
requirements"  gives  leeway  to  manufacturers 
but  not  to  anyone  else. 

Motor  Vehicle  Mfrs.  Ass'n  v.  Abrama, 
899  F.2d  at  1319-20.  This  analysis  seems 
particularly  apposite  here." 

While  a  properly  formulated 
statement  of  an  agency's  intent  to 
exclusively  occupy  a  field  may  normally 
be  conclusive  of  that  issue,  provided 
that  the  agency  "acted  within  the 
statutory  authority  conferred  by 
Congress  when  it  pre-empted  state  and 
local . . .  standards."  City  of  New  York 
V.  FCC,  486  U.S.  at  66;  see 
Hillsborough  County,  Fla.  v.  Automated 
Medical  Laboratories,  Inc.,  471  U.S.  707, 
718  (1985),  the  relevant  part  of  IR-22 
upon  which  plaintiffs  rely  is  not  legally 


such  exemption,  or  (2)  which  would  tw  consistent 
with  the  public  interest  and  the  policy  of  this 
chapter  in  the  event  there  is  no  existing  level  of 
safety  established.  *  *  '  Each  person  applying  for 
such  an  exemption  or  renewal  shall,  upon 
application,  provide  a  safety  analysis  as  prescrilMd 
by  Ihe  Secretary  to  justify  the  grant  of  such 
exemption.  A  notice  of  an  application  for  Issuanoe 
or  renewal  of  such  exemption  shall  t>e  published  la 
the  Federal  R«(islar.  The  Secretary  shall  afford 
acceu  to  any  such  safety  analysis  and  an 
opportunity  for  public  comment  on  any  such 
application.  *  *  * 

■  ■  Whether  the  conatruction  placed  on  the 
"minimum  requirements"  and  related  regulations  in 
iR-22  is  correct  need  not  finally  be  resolved  here 
t>ecause.  even  if  these  regulations  were  not  intended 
to  "constitute  a  grant  to  State  or  local  goveminents 
to  impose  additional . . .  requirements  on  carriers  of 
hazardous  materials."  IR-22  at  46.563,  they  plainly 
do  not  exclude,  or  expressly  articulate  an  intent  to 
displace,  local  regulation.  See  Florida  Lime  ^ 
Avocado  Growers.  Inc.  v.  Paul.  373  U.S.  132. 147-46 
(1963). 
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binding  and  is  not  entitled  to  deference 
because  it  employs  an  inappropriate 
inference  of  pre-emption  that  fails  to 
reconcile  persuasively  its  ultimate 
conclusion  with  DOTs  interpretation  of 
the  limitations  of  the  power  that 
Congress  vested  in  the  Secretary  and  its 
own  regulations  and  actions  that  appear 
to  reflect  these  self-perceived 
limitations. 

The  Supreme  Court's  decision  in  City 
of  New  York  v.  F.C.C.,  486  U.S.  57  (1988). 
upon  which  plaintiffs  rely,  does  not 
support  their  position.  There  the 
Supreme  Court  addressed  the  issue 
whether  the  FCC  acted  within  the 
authority  conferred  upon  it  by  Congress 
when  it  totally  pre-empted  local 
technical  regulations  pertaining  to  cable 
television.  When  it  adopted  the 
regulations  at  issue,  the  FCC  specifically 
articulated  its  choice  to  pre-empt  as 
follows: 

Technicar  standards  ihat  vary  from 
community  to  community  create  potentially 
serious  negative  consequences  for  cable 
system  operators  and  cable  consumers  in 
terms  of  the  cost  of  sen  ice  and  the  ability  of 
the  industry  to  respond  to  technological 
changes.  To  address  this  problem,  we 
proposed  in  the  Notice  to  retain  technical 
standards  j^uidelines  at  the  federal  level 
which  could  be  used,  but  could  not  be 
exceeded,  in  state  and  local  technical  quality 
regulations. 

After  a  review  of  the  record  in  this 
proceeding,  we  continue  to  believe  that  the 
policy  adopted  in  1974  was  effective,  should 
remain  in  force,  and  is  entirely  consistent 
with  both  the  specific  provisions  and  the 
general  policy  objectives  underlying  the  19M 
Cable  Act.  This  pre-emption  policy  has 
constrained  state  and  local  regulation  of 
cable  technical  performance  to  Class  I 
channels  and  has  prohibited  perfomiance 
standards  more  restrictive  than  those 
contained  in  the  Commission's  rules.  The 
reasons  that  caused  the  adoption  of  this 
policy  appear  to  be  as  valid  today  as  they 
were  when  the  policy  was  first  adopted.  SO 
FR  St  52.464. 

486  U.S.  at  65.  In  concluding  that  this 
choice  to  pre-empt  constituted  a  valid 
exercise  of  the  power  conferred  by 
Congress  under  the  Cable  Act,  the 
Supreme  Court  held: 

We  conclude  here  that  the  Commission 
acted  within  the  statutory  authority  conferred 
by  Congress  when  it  pre-empted  state  and 
local  technical  standards  governing  the 
quality  of  cable  television  signals.  When 
Congress  enacted  the  Cable  Act  in  1984.  it 
acted  against  a  background  of  federal  pre- 
emption on  this  particular  issue.  For  the 
preceding  10  years,  the  Commission  had  pre- 
empted such  state  and  local  technical 
standards  under  its  broad  delegation  of 
authority  to  "jmlake  such  rules  and 
regulations  and  prescribe  such  restrictions 
and  conditions,  not  inconsistent  with  law,  as 
may  be  necessary  to  carry  out  the  provisions 
of  this  chapter  *  *  *"  as  a  means  of 


implementing  its  legitimate  discretionary 
power  to  determine  what  the  "public 
convenience,  interest,  or  necessity  requires" 
in  this  field. 

Id.  at  66-67  (citations  omitted). 

The  difference  between  City  of  New 
York  v.  F.CC  and  this  case  have 
already  been  alluded  to  earlier  and  do 
not  require  extended  discussion.  Unlike 
DOT  in  the  present  case,  the  FCC  gave 
notice  of  its  intent  to  pre-empt  local  law 
prior  to  the  adoption  of  the  regulations 
at  issue,  it  made  principled  and 
persuasive  Hndings  relating  to  the 
exercise  of  its  power  at  the  time  it 
promulgated  the  regulations,  and  the 
legislative  history  left  no  doubt  that  it 
acted  within  the  statutory  authority 
authorized  by  Congress.  In  almost  every 
material  respect  the  opposite  is  true  in 
the  present  case. 

Conclusion 

The  Secretary  of  Transportation  did 
not  issue  a  binding  regulation  or  a 
persuasive  statement  of  policy 
warranting  judicial  deference,  declaring 
that  DOTs  "authority  to  regulate  is 
exclusive  and  pre-empts  any  state 
efforts  to  regulate  in  the  forbidden 
area(.)"  City  of  New  York  v.  F.CC  488 
U.S.  at  64.  In  so  concluding,  I  do  not 
pass  upon  the  determination  of  IR-22 
that  the  New  York  City  regulations 
actually  conflict  with  the  DOT 
regulations  here  at  issue. 

In  IR-2.  the  leading  inconsistency 
ruling  in  this  area,  the  Director  of  OHMT 
held  that  there  are  "certain  areas  where 
the  need  for  national  uniformity  is  so 
crucial  and  the  scope  of  Federal 
regulation  is  so  pervasive  that  it  is 
difficult  to  envision  any  situation  where 
State  or  local  regulation  would  not 
present  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  (HMR),"  44  FR  75.568 
(1979).  The  Director,  nevertheless, 
"envisioned"  at  least  two  "situations'* 
where  local  regulation  in  federally 
regulated  field  did  not  present  such  an 
obstacle,  id.,  and  he  framed  the  ultimate 
task  in  the  matter  before  him  as 
examining  "each  of  the  Rhode  Island 
requirements  •  *  •  individually  to 
determine  if  they  are  in  direct  conflict 
with  a  Federal  requirement  and  if  not 
whether  they  present  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  (HMR)."  Id.  at  75,569. 

The  application  of  this  analysis  to  the 
iNew  York  City  regulations  at  issue  here 
could  very  well  provide  a  basis  for  an 
inconsistency  finding.  Indeed,  the 
Director  makes  a  persuasive  case  for  his 
Hnding  that  New  York  City  regulations 
actually  "stand[]  as  an  olMtacie  to  the 
accomplishment  and  execution  of  the 
full  purposes  and  objectives"  of  the 


HMTA  and  the  regulations  promulgated 
thereto.  Mines  v.  Davidowitz,  312  U.S. 
52. 67  (1941).  Because  of  the  limited 
ground  upon  which  the  motion  for 
summary  judgment  is  based,  however,  I 
hcdd  only  that  the  determination  of  field 
pre-emption  based  solely  on 
comprehensiveness  of  DOTs 
regulations  is  not  sufficiently  persuasive 
to  warrant  judicial  deference. 
Accordingly,  plaintiffs'  motion  for 
siunmary  judgment  is  denied. 

At  oral  argument  of  the  motion, 
plaintiffs  indicated  that,  if  their  motion 
were  denied,  they  would  sedc 
certification  for  an  interiocutory  appeal 
pursuant  to  28  U.S.C  1292(b)  (1968). 
Although  I  am  sympathetic  to  such  an 
application,  see  Boylis  v.  Marriott  Corp.. 
843  F.2d  658,  662  (2d  Cir.  1988).  it  should 
be  made  in  a  formal  motion  which 
specifically  addresses  the  criteria  set 
out  in  section  1292(b)  and  the  effect  that 
other  challenged  regulations,  which 
were  not  subject  to  this  motion,  would 
have  on  the  application  of  the  statutory 
criteria. 

Dated:  Brooklyn.  New  York.  October  17, 
1990. 

So  Ordered: 
Edward  R.  Kotman, 

usjyf. 

Appendix  B— October  la  1991  Order  of  the 
United  States  District  Court  for  the  Eastern 
District  of  New  York 

United  Stetat  Distikt  Court.  Bastani  Diabici 
of  N«w  York,  National  Paint .  .  .  at  aL  va 
N.Y.C  •<  aL 

ORDER 
CV-S4-452S 
Korman,  |. 

Plaintiffs  have  requested  partial 
summary  judgement  declaring  that  > 
certain  provisions  of  the  City  of  New 
York's  (City's)  Fire  Prevention 
Directives  (FPDs)  are  preeinpted 
pursuant  to  the  Hazardous  Materials 
Transportation  Act.  as  amended  49 
U.S.C.  app.  1801  et  seq.  The  parties  have 
agreed  and  the  Court  finds  that  the  FPDs 
in  the  covered  subject  areas  of  49  U.S.C. 
app.  1804(a)(4)(B)  are  preempted  and 
enjoined  from  further  enforcement.* 
Those  provisions  of  the  FPDs  which  the 
parties  agree  and  the  Court  finds  are 
preempted  are:  FPD  7-74  (revised  6/30/ 
88)  except  Sections  2,  28-2  28-6,  32,  and 
33;  FPD  6-76  (revised  6/30/88)  except 
Sections  2.  Z5.  26-3{a),  26-3(b),  26-3(c] 
27.  and  28;  FPD  5-63  (revised  5/11/83) 
except  Sections  2,  3, 6.1  and  T,  and  FPD 


'  This  order  does  not  affect  tlte  City's  regul»tioas 
on  higbMay  routing  and  p«niiis«ible  boors  of  travel 
certification  of  drivers  of  hazartk>ua  maleriaU 
vciiiciea  or  provision*  in  the  FPD«  thai  do  not  deat 
with  transportation. 


3-76  (3/7/83)  except  Sections  12, 14- 
3(a),  14-3(b).  14-3(c),  15  and  16. 

With  respect  to  the  FPD  provisions  set 
forth  in  the  application  of  the  City  to  the 
United  States  Department  of 
Transportation  dated  October  10. 1991, 
for  a  waiver  of  preemption,'  this 


injunction  is  stayed  for  a  period  of  150 
days  from  October  18, 1991.  The  City 
may  petition  the  Secretary  of 
Transportation  for  further  relief. 

Citations  or  notices  of  violations 
issued  under  those  provisions  for  which 
waiver  of  preemption  is  being  sought 


'  These  sections  involve,  in  brief,  (a)  capacity 
limits  on  lank  truck  shipments,  (b)  requirements  that 
tank  trucks  be  constructed  of  steel  and  contain 
compartments  and  baffles.  (c|  that  flammable 


liquids  not  be  transported  in  semi-trailers  nor  gases 
or  combustible  liquids  in  full  trailers,  and  (dj  a 
requirement  that  trucks  be  inspected  annually  and 
carry  a  permit  evidencing  such -inspection. 


will  not  be  prosecuted  by  the  City 
during  the  150  day  period. 

Dated:  Brooklyn,  New  York.  October  18. 
1991. 

So  Ordered. 
Edward  R.  Korman, 
U.S.D.J. 
|FR  Doc.  91-27325  Filed  11-14-91;  8:45  am) 

■nXItM  COOC  4t10-«0-M 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

7  CFR  Part  3400 

Special  Research  Grants  Program; 
Administrative  Provisions 

agency:  Cooperative  State  Research 

Service,  USDA. 

ACnoN:  Final  rule;  amendment. 

summary:  This  fmal  rule  amends  the 
Cooperative  State  Research  Service 
(CSRS)  regulations  relating  to  the 
administration  of  the  Special  Research 
Grants  Program,  which  prescribe  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  special  research  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  special 
research  grants  under  this  program.  This 
rule  amends  those  regulations  by 
providing  CSRS  the  option  of  selecting 
different  proposal  evaluation  criteria  for 
specific  program  areas,  by  providing  for 
an  increased  avenue  for  publication  of 
requests  for  grant  proposals,  by 
providing  for  the  grant  document  to 
state  the  conditions  under  which  a 
grantee  may  approve  changes  to  an 
approved  budget,  by  indicating  that  the 
format  for  research  grant  proposals 
applies  unless  otherwise  stated  in  the 
program  solicitation,  by  adding 
references  to  applicable  regulations 
pertaining  to  lobbying,  debarment  and 
suspension  (nonprocurement).  debt 
collection,  and  dirug-free  workplace,  and 
by  making  a  few  additional  changes. 
EFFECTIVE  DATE:  November  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  J.  Pacovsky.  Director.  Awards 
Management  Division.  Office  of  Grants 
and  Program  Systems.  Cooperative  State 
Research  Service,  United  States 
Department  of  Agriculture,  room  322. 
Aerospace  Center.  Washington.  DC 
20250-2200.  (Telephone  {202H01-5024). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

The  Office  of  Management  and  Budget 
has  previously  approved  the  information 
collection  requirements  contained  in  the 
current  regulations  at  7  CFR  part  3400 
under  the  provisions  of  44  U.S.C.  chapter 
35  and  OMB  Document  No.  0524-0022 
has  been  assigned.  The  information 
collection  requirements  of  the  final  rule 
at  7  CFR  part  3400  has  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  and  approval  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  Public  reporting  burden  for  the 
information  collections  contained  in 
these  regulations  is  estimated  to  vary 


from  '/2  hour  to  3  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture.  Clearance 
Officer,  OIRM.  room  404-W. 
Washington.  DC  20250;  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (OMB  Document  No. 
0524-0022).  Washington.  DC  20503. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  it  is  not  a  major  rule 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governmental 
agencies,  or  on  geographical  regions.  It 
will  not  have  a  significant  economic 
impact  on  competitive  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act.  Pub.  L. 
No.  96-534  (5  U.S.C.  601  el.  seq.). 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 

Environmental  Impact  Statement 

This  regulation  does  not  significantly 
affect  the  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  (42  U.S.C.  4321  et seq). 

Catalog  of  Federal  Domestic  Assistance 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24. 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background  and  Purpose 

Under  the  authority  of  section 
2(c)(1)(A)  of  the  Act  of  August  4, 1965.  as 
amended  (7  U.S.C.  450i(c)(l)(A)).  the 


Secretary  of  Agriculture  is  authorized  to 
make  special  grants  for  research  to 
facilitate  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States  to  State  agricultural 
experiment  stations,  all  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals.  7  CFR  2.107(a)(3) 
delegates  this  authority  to  the 
Administrator  of  CSRS.  In  the  past,  a 
Notice  was  published  in  the  Federal 
Register  annually  announcing  the 
availability  of  funds  for  special  research 
grants  and  soliciting  proposals.  In 
addition,  the  Notice  set  forth  the 
procedures  and  criteria  for  the 
evaluation  of  proposals  and  procedures 
and  conditions  relating  to  the  award  and 
administration  of  these  grants.  On 
February  8, 1985,  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (50  FR  5498-5504),  which 
established  and  codified  such 
procedures,  criteria,  and  conditions  to 
be  employed  annually.  It  standardized 
the  rules  applicable  to  the 
administration  of  the  Special  Research 
Grants  Program  and  eliminated  the  need 
to  republish  them  annually. 

On  December  8. 1988,  the  Department 
published  a  Final  Rule  amendment  in 
the  Federal  Register  (53  FR  49640-^9642). 
which  amended  and  codified  those 
regulations  to  facilitate  the  evaluation  of 
applications  and  the  award  of  project 
grants  by  modifying  the  weight  factors 
associated  with  the  selection  criteria 
and  by  making  a  few  additional 
changes.  On  July  1. 1991,  the  Department 
published  a  Notice  in  the  Federal 
Register  (56  FR  30256-30263)  proposing 
the  amendment  of  this  Rule  and  inviting 
comments  from  interested  individuals 
and  organizations.  Written  comments 
were  requested  by  July  31. 1991.  No 
comments  were  received.  CSRS  has 
made  additional  minor  changes  to  the 
Proposed  Rule  published  in  the  Federal 
Register  on  July  1. 1991.  These 
additional  changes  are  of  a  clarifying  or 
clerical  nature.  CSRS  is  publishing  these 
regulations  in  one  document  for  easy 
access  and  reference  by  the  public  and 
CSRS. 

list  of  Subjects  in  7  CFR  Part  3400 

Grants  programs — agriculture,  Grants 
administration. 

For  the  reasons  set  out  in  the 
preamble,  title  7.  chapter  XXXIV.  part 
3400  of  the  Code  of  Federal  Regulations, 
is  revised  to  read  as  follows: 
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CHAPTER  XXXIV-COOPERATIVE 
STATE  RESEARCH  SERVICE, 
OEPARTMENT  OF  AGRICULTURE 

PART  3400— SPECIAL  RESEARCH 
GRANTS  PROGRAM 

Subpart  A— General 

Sec 

340OJI  Applicabiiily  of  regulations. 

3400.2  Definitions. 

3400.3  Eligibility  requirements. 

3400.4  ilow  to  apply  for  a  grant. 

3400.5  Evaluation  and  disposition  of 
applications. 

34003    Grant  awards. 

3400.7  Use  of  fimd«:  changes. 

3400.8  Other  Federal  statntes  and 
regulations  that  apply. 

3400.9  Other  conditions. 

Subpart  B— Scientific  Pmt  Review  of 
ReMardi  Grant  AppUcatione 

3400.10  Establishment  and  operation  of  peer 
review,  groups. 

3400.11  Composition  of  peer  review  groups. 
340ai2    Conflicts  of  interest. 

3400.13  Availability  of  information. 

3400.14  Proposal  review. 

3400.15  Review  criteria. 

Autiwrity:  Sec.  2fh)  of  the  Act  of  August  4, 
1965.  as  amended  (7  U.S.C  4S0i(h)). 

Subpart  A— General 

S  3400.1    ApplicabUityefreouiations. 

(a)  The  regulations  of  this  part  apply 
to  special  research  grants  awarded 
under  the  authority  of  section  2(c)(1)(A) 
of  the  Act  of  August  4. 1965,  as  ameoided 
(7  U.S.C  450i(c)(l)(A)).  to  facilitate  or 
expand  promising  breakthroughs  in 
areas  of  the  food  and  agricultural 
sciences  of  importance  to  the  United 
States.  Each  year  the  Administrator  of 
CSRS  shall  determine  and  announce, 
through  publication  of  a  Notice  in  such 
publications  as  the  Federal  Register 
professional  trade  journals,  ag^ncy  or 
program  handbooks,  the  Catalog  of 
Federal  Domestic  Assistance,  or  any 
other  appropriate  means,  research 
program  areas  for  which  proposals  will 
be  solicited,  to  the  extent  that  funds  are 
available. 

(b)  The  regulations  of  this  part  do  not 
apply  to  research  grants  awarded  by  the 
Department  of  Agricuttnre  under  any 
other  authority. 


93400.2 

As  used  in  this  part: 

(a)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research  Service  (CSRS)  and  any  other 
officer  or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(b)  Deportnwnt  means  the  Department 
of  Agriculture. 

(c)  Ptincipol  investigator  means  a 
single  individual  designated  by  the 


grantee  in  the  grant  application  and 
approved  by  the  Administrator  who  is 
responsible  for  the  scientific  and 
technical  direction  of  the  project. 

(d)  Grantee  means  the  entity 
designated  In  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  pert. 

(e)  Research  project  grant  means  the 
award  by  the  Administrator  of  funds  to 
a  grantee  to  assist  in  meeting  the  costs 
of  conducting,  for  the  benefit  of  the 
public,  an  identified  project  which  is 
intended  and  designed  to  estabKsh, 
discover,  elucidate,  or  confirm 
information  or  the  underlying 
mechanisms  relating  to  a  research 

.  program  area  identified  in  the  annual 
solicitation  of  applications. 

(f)  Inject  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  program  arpas  identified 
in  the  annual  solicitation  of 
applications,  which  is  supported  by  a 
grant  award  under  this  part. 

(g)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Administrator  for  conducting  the 
research  project  as  outlined  in  an 
approved  grant  application. 

(h)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(i)  i4  warding  official  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  to  issue  or  modify  research 
project  grant  instruments  has  been 
delegated. 

[)]  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice,  in 
accordance  with  the  provisions  of  this 
part  on  the  scientific  and  technical 
merit  of  grant  applications  hi  thoee 
fields. 

(k)  Ad  hoc  reviewen  means  experts 
or  consultants  qualified  by  training  and 
experience  in  particular  scientiRc  or 
technical  ^Ida  to  render  special  expert 
advice,  whose  written  evaluations  of 
grant  applications  are  designed  to 
complement  the  expertise  of  the  peer 
review  group,  in  accordance  with  the 
provisions  of  this  part,  on  the  scientific 
or  technical  merit  of  grant  applications 
in  those  field*. 

(1)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied. 

(m)  Methodohgy  means  the  project 
approach  to  be  followed  and  the 
resources  needed  to  carry  out  die 
project. 


f  3400.3    EliQiWmy  fe^uli  ements. 

(a)  Except  where  otherwise  prohibited 
by  law.  any  State  agricultural 
experiment  station,  all  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals,  shall  be  eligible  to 
apply  for  and  to  receive  a  special 
research  project  grant  under  this  part, 
provided  that  the  applicant  qualifies  as 
a  responsible  grantee  under  the  criteria 
set  forth  in  paragraph  (b)  of  this  section. 

(b)  To  qualify  as  responsible,  an 
applicant  must  meet  the  following 
standards  as  they  relate  to  a  particular 
project; 

(1)  Have  adequate  financial  resources 
for  performance,  the  necessary 
experience,  organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  such  (including  proposed 
subagreements): 

(2)  Be  able  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Have  a  satisfactory  record  of 
integrity,  judgment,  and  performance, 
including,  in  particular,  any  prior 
performance  under  grants  and  contracts 
from  the  Federal  Government; 

(4)  Have  an  adequate  financial 
management  system  and  audit 
procedure  which  provides  efficient  and 
effective  accountability  and  control  of 
all  property,  funds,  and  other  assets;  and 

(5)  Be  otherwise  qualified  and  eligible 
to  receive  a  research  project  grant  under 
applicable  laws  and  regulations. 

(c)  Any  applicant  who  is  determined 
to  be  not  responsible  will  be  notified  in 
writing  of  sudi  findings  and  the  basis 
therefor. 

t340a4    How  to  apply  for  a  grant 

(a)  A  request  for  proposals  will  be 
prepared  and  announced  through 
publications  such  as  the  Federal 
Register,  professional  trade  journals, 
agency  or  program  handbooks,  the 
Catalog  of  Federal  Domestic  Assistance, 
or  any  other  appropriate  means  of 
solicitation,  as  early  as  practicable  each 
fiscal  year.  It  will  contain  information 
sufllcient  to  enable  all  eligible 
applicants  to  prepare  special  research 
grant  proposals  and  will  be  as  complete 
as  possible  with  respect  to: 

(1)  Descriptions  of  specific  research 
program  areas  which  the  Department 
proposes  to  support  during  the  fiscal 
year  involved,  including  anticipated 
funds  to  be  awarded, 

(2)  Deadline  dates  for  having  proposal 
packages  postmarked; 

(3)  Name  and  address  where 
propoeals  should  be  mailed; 
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(4)  Number  of  copies  to  be  submitted; 

(5)  Forms  required  to  be  used  when 
submitting  proposals;  and 

(6)  Special  requirements. 

(b)  Grant  Application  Kit  A  Grant 
Application  Kit  will  be  made  available 
to  any  potential  grant  applicant  who 
requests  a  copy.  This  kit  contains 
required  forms,  certifications,  and 
instructions  applicable  to  the 
submission  of  grant  proposals. 

(c)  Format  for  research  grant 
proposals.  Unless  otherwise  stated  in 
the  specific  program  solicitation,  the 
following  applies: 

(1)  Grant  Application.  All  research 
grant  proposals  submitted  by  eligible 
applicants  should  contain  a  Grant 
Application  form,  which  must  be  signed 
by  the  proposing  principal 
investigator(8)  and  endorsed  by  the 
cognizant  authorized  oi^anizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources. 

(2)  Title  of  Project.  The  title  of  the 
project  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
thrust  of  the  research.  This  title  will  be 
used  to  provide  information  to  the 
Congress  and  other  interested  parties 
who  may  be  unfamiliar  with  scientific 
terms;  therefore,  highly  technical  words 
or  phraseology  should  be  avoided  where 
possible.  In  addition,  phrases  such  as 
"investigation  of  or  "research  on" 
should  not  be  used. 

(3)  Objectives.  Clear,  concise. 
complete,  enumerated,  and  logically 
arranged  statement(s)  of  the  specific 
aims  of  the  research  must  be  included  in 
ail  proposals. 

(4)  Procedures.  The  procedures  or 
methodology  to  be  applied  to  the 
proposed  research  plan  should  be 
explicitly  stated.  This  section  should 
include  but  not  necessarily  be  limited  to: 

(i)  A  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out; 

(ii)  Techniques  to  be  employed, 
including  their  feasibility, 

(iii)  Kinds  of  results  expected; 

(ivj  Means  by  which  data  will  be 
analyzed  or  interpreted: 

(v)  Pitfalls  which  might  be 
encountered;  and 

(vi)  Limitations  to  proposed 
procedures. 

(5)  Justification.  This  section  should 
describe: 

(i)  The  importance  of  the  problem  to 
the  needs  of  the  Department  and  to  the 
Nation,  including  estimates  of  the 
magnitude  of  the  problem. 

(ii)  The  importance  of  starting  the 
work  during  the  current  fiscal  year,  and 


(iii)  Reasons  for  having  the  work 
performed  by  the  proposing 
organization. 

(6)  Literature  review.  A  summary  of 
pertinent  publications  with  emphasis  on 
their  relationship  to  the  research  should 
be  provided  and  should  include  all 
important  and  recent  publications.  The 
citations  should  be  accurate,  complete, 
written  in  acceptable  journal  format, 
and  be  appended  to  the  proposal. 

(7)  Current  research.  The  relevancy  of 
the  proposed  research  to  ongoing  and. 
as  yet.  unpublished  research  of  both  the 
applicant  and  any  other  institutions 
should  be  described. 

(8)  Facilities  and  equipment.  All 
facilities,  including  laboratories,  which 
are  available  for  use  or  assignment  to 
the  proposed  research  project  during  the 
requested  period  of  support,  should  be 
reported  and  described.  Any  materials, 
procedures,  situations,  or  activities, 
whether  or  not  directly  related  to  a 
particular  phase  of  the  proposed 
research,  and  which  may  be  hazardous 
to  personnel,  must  be  fully  explained, 
along  with  an  outline  of  precautions  to 
be  exercised.  All  items  of  major 
instrumentation  available  for  use  or 
assignment  to  the  proposed  research 
project  during  the  requested  period  of 
support  should  be  itemized.  In  addition, 
items  of  nonexpendable  equipment 
needed  to  conduct  and  bring  the 
proposed  project  to  a  successful 
conclusion  should  be  listed. 

(9)  Collaborative  arrangements.  If  the 
proposed  project  requires  collaboration 
with  other  research  scientists, 
corporations,  organizations,  agencies,  or 
entities,  such  collaboration  must  be  fully 
explained  and  justified.  Evidence  should 
be  provided  to  assure  peer  reviewers 
that  the  collaborators  involved  agree 
with  the  arrangements.  It  should  be 
specifically  indicated  whether  or  not 
such  collaborative  arrangements  have 
the  potential  for  any  conflict(s)  of 
interest  Proposals  which  indicate 
collaborative  involvement  must  state 
which  proposer  is  to  receive  any 
resulting  grant  award,  since  only  one 
eligible  applicant,  as  provided  in    • 

§  3400.3  of  this  part,  may  be  the 
recipient  of  a  research  project  grant 
under  one  proposal. 

(10)  Research  timetable.  The 
applicant  should  outline  all  important 
research  phases  as  a  function  of  time, 
year  by  year. 

(11)  Personnel  support.  All  personnel 
who  will  be  involved  in  the  research 
effort  must  be  clearly  identified.  For 
each  scientist  involved,  the  following 
should  be  included: 

(i)  An  estimate  of  the  time 
conunitments  necessary; 


(ii)  Vitae  of  the  principal 
inve8tigator(s),  senior  a8sociate(s),  and 
other  professional  personnel  to  assist 
reviewers  in  evaluating  the  competence 
and  experience  of  the  project  staff.  This 
section  should  include  curricula  vitae  of 
all  key  persons  who  will  work  on  the 
proposed  research  project,  whether  or 
not  Federal  funds  are  sought  for  their 
support.  The  vitae  are  to  be  no  more 
than  two  pages  each  in  length,  excluding 
publications  listings;  and 

(iii)  A  chronological  listing  of  the  most 
representative  publications  during  the 
past  five  years  shall  be  provided  for 
each  professional  project  member  for 
whom  a  curriculum  vitae  appears  under 
this  section.  Authors  should  be  listed  in 
the  same  order  as  they  appear  on  each 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  usually 
appear  in  journals. 

(12)  Budget.  A  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  which  must  be  used  for  this 
purpose,  along  with  instructions  for 
completion,  is  included  in  the  Grant 
Application  Kit  identified  under 

§  3400.4(b)  of  this  part  and  may  be 
reproduced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  is  allowable  under  applicable 
Federal  cost  principles  and  can  be 
identified  as  necessary  for  successful 
conduct  of  the  proposed  research 
project.  No  funds  will  be  awarded  for 
the  renovation  or  refurbishment  of 
research  spaces;  purchases  or 
installation  of  fixed  equipment  in  such 
spaces;  or  for  the  planning,  repair, 
rehabihtation,  acquisition,  or 
construction  of  a  building  or  facility.  All 
research  project  grants  awarded  under 
this  part  shall  be  issued  without  regard 
to  matching  funds  or  cost  sharing. 

(13)  Research  involving  special 
considerations.  A  number  of  situations 
encountered  in  the  conduct  of  research 
require  special  information  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project. 
If  such  situations  are  anticipated,  the 
proposal  must  so  indicate.  It  is  expected 
that  a  significant  number  of  special 
research  grant  proposals  will  involve  the 
following: 

(i)  Recombinant  DNA  molecules.  All 
key  personnel  identified  in  a  proposal 
and  all  endorsing  oj^iciais  of  a  proposed 
performing  entity  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled. 
"Guidelines  for  Researdi  Involving  ;  . 
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Recombinant  DNA  Molecules,"  as 
revised.  The  Grant  Application  Kit, 
identified  above  in  {  3400.4(b),  contains 
forms  which  are  suitable  for  such 
certification  of  compliance. 

(ii)  Human  subjects  at  risk. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  research  project  supported 
with  grant  funds  provided  by  the 
Department  rests  with  the  performing 
entity.  Regulations  have  been  issued  by 
the  Department  under  7  CFR  Part  Ic. 
Protection  of  Human  Subjects.  In  the 
event  that  a  project  involving  human 
subjects  at  risk  is  recommended  for 
award,  the  applicant  will  be  required  to 
submit  a  statement  certifying  that  the 
research  plan  has  been  reviewed  and 
approved  by  the  Institutional  Review 
Board  at  the  proposing  organization  or 
institution.  The  Grant  Application  Kit. 
identified  above  in  \  3400.4(b),  contains 
forms  which  are  suitable  for  such 
certification. 

(iii)  Laboratory  animal  care.  The 
responsibility  for  the  humane  care  and 
treatment  of  any  laboratory  animal, 
which  has  the  same  meaning  as 
"animal"  in  section  2(g)  of  the  Animal 
Welfare  Act  of  1960,  as  amended  (7 
U.S.C.  2132(g)),  used  in  any  research 
project  supported  with  Special  Research 
Grants  Program  funds  rests  with  the 
performing  organization.  In  this  regard, 
all  key  personnel  identiHed  ina 
proposal  and  all  endorsing  officials  of 
the  proposed  performing  entity  are 
required  to  comply  with  applicable 
provisions  of  the  Animal  Welfare  Act  of 
1966,  as  amended  (7  U.S.C.  2131  et.  seq.) 
and  the  regulation  promulgated 
thereunder  by  the  Secretary  of 
Agriculture  in  9  CFR  parts  1,  2.  3,  and  4. 
In  the  event  that  a  project  involving  the 
use  of  a  laboratory  animal  is 
recommended  for  award,  the  applicant 
will  be  required  to  submit  a  statement 
certifying  such  compliance.  The  Grant 
Application  Kit.  identifled  above  in 
S  3400.4(b),  contains  forms  which  are 
suitable  of  such  certiflcation. 

(14)  Current  and  pending  support.  All 
proposals  must  list  any  other  current 
public  or  private  research  support,  in 
addition  to  the  proposed  project,  to 
which  key  personnel  listed  in  the 
proposal  under  consideration  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s]  involved  is  included  in  the 
budgets  of  the  various  projects.  This 
section  must  also  contain  analogous 
information  for  all  projects  underway 
and  for  pending  research  proposals 
which  are  currently  being  considered  by, 
or  which  will  be  submitted  in  the  near 
future  to,  other  possible  sponsors, 


including  other  Departmental  programs 
or  agencies  Concurrent  submission  of 
identical  or  similar  projects  to  other 
possible  sponsors  will  not  prejudice  its 
review  or  evaluation  by  the 
Administrator  or  experts  or  consultants 
engaged  by  the  Administrator  for  this 
purpose.  The  Grant  Application  Kit, 
identified  above  in  {  3400.4(b),  contains 
a  form  which  is  suitable  for  listing 
current  and  pending  support. 

(15)  Additions  to  project  description. 
Each  project  description  is  expected  by 
the  Administrator,  members  of  peer 
review  groups,  and  the  relevant  program 
staff  to  be  complete  in  itself  However, 
in  those  instances  in  which  the  inclusion 
of  additional  information  is  necessary, 
the  number  of  copies  submitted  should 
match  the  number  of  copies  of  the 
application  requested  in  the  annual 
solicitation  of  proposals  as  indicated  in 
S  3400.4(a)(4).  Each  set  of  such  materials 
must  be  identifled  with  the  title  of  the 
research  project  as  it  appears  in  the 
Grant  Application  and  the  name(s)  of 
the  principal  inve8tigator(s).  Examples 
of  additional  materials  may  include 
photographs  which  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  which  are  deemed  to  be 
unsuitable  for  inclusion  in  the  proposal. 

(18)  Organizational  management 
information.  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  research  project 
grant  identified  under  this  part  if  such 
information  has  not  been  provided 
previously  under  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  Copies  of  forms 
recommended  for  use  in  fulfilling  the 
requirements  contained  in  this  section 
will  be  provided  by  the  agency  specified 
in  this  part  once  a  research  project  grant 
has  been  recommended  for  funding. 

S3400.S    Evaluation  and  disposition  of 
appNcatlona. 

(a)  Evaluation.  All  proposals  received 
from  eligible  applicants  in  accordance 
with  eligible  research  problem  or 
program  areas  and  deadlines 
established  in  the  applicable  request  for 
proposals  shall  be  evaluated  by  the 
Administrator  through  such  offlcers, 
employees,  and  others  as  the 
Administrator  determines  are  uniquely 
qualified  in  the  areas  of  research 
represented  by  particular  projects.  To 
assist  in  equitably  and  objectively 
evaluating  proposals  and  to  obtain  the 
best  possible  balance  of  viewpoints,  the 
Administrator  shall  solicit  the  advice  of 
peer  scientists,  ad  hoc  reviewers,  or 
others  who  are  recognized  specialists  in 
the  research  program  areas  covered  by 
the  applications  received  and  whose 


general  roles  are  defined  in  ii  3400.2(1) 
and  3400.2(k).  Specific  evaluations  will 
be  based  upon  the  criteria  established  in 
subpart  B  S  3400.15,  unless  CSRS 
determines  that  different  criteria  are 
necessary  for  the  proper  evaluation  nf 
proposals  in  one  or  more  specific 
program  areas,  and  announces  such 
criteria  and  their  relative  importance  in 
the  annual  program  solicitation.  The 
overriding  purpose  of  such  evaluations 
is  to  provide  information  upon  which  the 
Administrator  can  make  informed 
judgments  in  selecting  proposals  for 
ultimate  support.  Incomplete,  unclear,  or 
poorly  organized  applications  will  work 
to  the  detriment  of  applicants  during  the 
peer  evaluation  process.  To  ensure  a 
comprehensive  evaluation,  all 
applications  should  be  written  with  the 
care  and  thoroughness  accorded  papers 
for  publication. 

(b)  Disposition.  On  the  basis  of  the 
Administrator's  evaluation  of  an 
application  in  accordance  with 
paragraph  (a)  of  this  section,  the 
Administrator  will 

(1)  Approve  support  using  currently 
available  funds, 

(2)  Defer  support  due  to  lack  of  funds 
or  a  need  for  further  evaluations,  or 

(3)  Disapprove  support  for  the 
proposed  project  in  whole  or  in  part. 

With  respect  to  approved  projects,  the 
Administrator  will  determine  the  project 
period  (subject  to  extension  as  provided 
in  i  3400.7(c))  during  which  the  project 
may  be  supported.  Any  deferral  or 
disapproval  of  an  application  will  not 
preclude  its  reconsideration  or  a 
reapplication  during  subsequent  fiscal 
years. 

{3400.6    Grant  award*. 

(a)  General.  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  shall  make  research  project 
grants  to  those  responsible,  eligible 
applicants  whose  proposals  are  judged 
most  meritorious  in  the  announced 
program  areas  under  the  evaluation 
criteria  and  procedures  set  forth  in  this 
part.  The  date  specified  by  the 
Administrator  as  the  beginning  of  the 
project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  All  funds  granted 
under  this  part  shall  be  expended  solely 
for  the  purpose  for  which  tihe  funds  are 
granted  in  accordance  with  the 
approved  application  and  budget,  the 
regulations  of  this  part,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department's  "Uniform  Federal 
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Assistance  Regulations"  (part  3015  of 
this  title). 

(b)  Grant  amard  document  and  notice 
of  grant  award — (1)  Grant  award 
document  The  grant  award  document 
shall  include  at  a  minimum  the 
following: 

(1)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
special  research  project  grant  under  the 
terms  of  this  part 

(ii)  Title  of  project: 

(iii)  Name(s)  and  address(es)  of 
principal  investigafor(s)  chosen  to  direct 
and  control  approved  activities; 

(iv)  Identifying  grant  number  assigned 
by  the  Department; 

(v)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort  without  requiring 
recompetition  for  funds; 

(vi)  Total  amount  of  Departmental 
flnancial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(vii)  Legal  authority(ies)  under  which 
the  research  project  grant  is  awarded  to 
accomplish  the  purpose  of  the  law; 

(viii)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
research  project  grant  award;  and 

(ix)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
research  project  grant. 

(2)  Notice  of  grant  award.  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  document. 

(c)  Categories  of  grant  instruments. 
The  major  categories  of  grant 
instruments  shall  be  as  follows: 

(1)  Standard  grant  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  specified  level  of 
research  effort  for  a  predetermined 
project  period  without  the  announced 
intention  of  providing  additional  support 
at  a  future  date.  This  type  of  research 
project  grant  is  approved  on  the  basis  of 
peer  review  and  recommendation  and  is 
funded  for  the  entire  project  period  at 
the  time  of  award. 

(2)  Renewal  grant  This  is  a  document 
by  which  the  Department  agrees  to 
provide  additional  funding  under  a 
standard  grant  as  specified  in  paragraph 
(c)(l]  of  this  section  for  a  project  period 
beyond  that  approved  in  an  original  or 
amended  award,  provided  that  the 
cumulative  period  does  not  exceed  the 
statutory  limitation.  When  a  renewal 
application  is  submitted,  it  should 
include  a  summary  of  progress  to  date 
under  the  previous  grant  instnunenl. 


Such  a  renewal  shall  be  based  upon  new 
application,  de  novo  peer  review  and 
staff  evaluation,  new  recommendation 
and  approval,  and  a  new  award 
instrument. 

(3)  Continuation  grant  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  specified  level  of 
effort  for  a  predetermined  period  of  time 
with  a  statement  of  intention  to  provide 
additional  support  at  a  future  date, 
provided  that  performance  has  been 
satisfactory,  appropriations  are 
available  for  this  purpose,  and 
continued  support  would  be  in  the  best 
interests  of  the  Federal  Government  and 
the  public.  It  involves  a  long-term 
research  project  that  is  considered  by 
peer  reviewers  and  Departmental 
officers  to  have  an  unusually  high 
degree  of  scientific  merit,  the  results  of 
which  are  expected  to  have  a  significant 
impact  on  the  food  and  agricultural 
sciences,  and  it  supports  the  efforts  of 
experienced  scientists  with  records  of 
outstanding  research  accomplishments. 
This  kind  of  document  will  normally  be 
awarded  for  an  initial  one-year  period 
and  any  subsequent  continuation 
research  project  grants  will  also  be 
awarded  in  one-year  increments.  The 
award  of  a  continuation  research  project 
grant  to  fund  an  initial  or  succeeding 
budget  period  does  not  constitute  an 
obligation  to  fund  any  subsequent 
budget  period.  A  grantee  must  submit  a 
separate  application  for  continued 
support  for  each  subsequent  fiscal  year. 
Requests  for  such  continued  support 
must  be  submitted  in  duplicate  at  least 
three  months  prior  to  the  expiration  date 
of  the  budget  period  currently  being 
funded.  Such  requests  must  include:  an 
interim  progress  report  detailing  all 
work  performed  to  date;  a  Grant 
Application:  a  proposed  budget  for  the 
ensuing  period,  including  an  estimate  of 
funds  anticipated  to  remain  unobligated 
at  the  end  of  the  current  budget  period; 
and  current  information  regarding  other 
extramural  support  for  senior  personnel. 
Decisions  regarding  continued  support 
and  the  actual  funding  levels  of  such 
support  in  future  years  will  usually  be 
made  administratively  after 
consideration  of  such  factors  as  the 
grantee's  progress  and  management 
practices  and  within  the  context  of 
available  funds.  Since  initial  peer 
reviews  were  based  upon  the  full  term 
and  scope  of  the  original  special 
research  grant  application,  additional 
evaluations  of  this  type  generally  are 
not  required  prior  to  successive  years' 
support  However,  in  unusual  cases  (e.g., 
when  the  nature  of  the  project  or  key 
personnel  change  or  when  the  amount  of 
future  support  requested  substantially 
exceeds  the  grant  application  originally 


reviewed  and  approved),  additional 
reviews  may  be  required  prior  to 
approving  continued  funding. 

(4)  Supplemental  grant  This  is  an 
instrument  by  which  the  Department 
agrees  to  provide  small  amounts  of 
additional  funding  under  a  standard, 
renewal,  or  continuation  grant  as 
specified  in  paragraphs  (c)(1).  (c)(2),  and 
(c)(3)  of  this  section  and  may  involve  a 
short-term  (usually  six  months  or  less) 
extension  of  the  project  period  beyond 
that  approved  in  an  original  or  amended 
award,  but  in  no  case  may  the 
cumulative  period  of  the  project, 
including  short  term  extensions,  exceed 
the  statutory  time  hmitation.  A 
supplement  is  awarded  only  if  required 
to  assure  adequate  completion  of  the 
original  scope  of  work  and  if  there  is 
sufficient  justification  of  need  to 
warrant  such  action.  A  request  of  this 
nature  normally  does  not  require 
additional  peer  review. 

(d)  Obligation  of  the  Federal 
Government  Neither  the  approval  of 
any  application  nor  the  award  of  any 
research  project  grant  shall  commit  or 
obligate  the  United  States  in  any  way  to 
make  any  renewal,  supplemental, 
continuation,  or  other  award  with 
respect  to  any  approved  application  or 
portion  of  an  approved  application. 

§3400.7    Um  of  funds;  ctianga*. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  delegate  or  transfer 
in  whole  or  in  part  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  grantee, 
principal  investigators),  or  other  key 
project  personnel  in  the  approved 
research  project  grant  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  projects'  approved 
goals.  If  the  grantee  or  the  principal        < 
investigator(s)  is  uncertain  as  to  I 
whether  a  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  Administrator  for  a  fmal  i 
determination.                                        | 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
approved  project 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
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Department  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  changes,  except  as  may 
be  allowed  in  the  terms  and  conditions 
of  the  grant  award. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
!  3400.5(b)  may  be  extended  by  the 
Administrator  without  additional 
financial  support,  for  such  additional 
period(s]  as  the  Administrator 
determines  may  be  necessary  to 
complete,  or  fulfill  the  purposes  of,  an 
approved  project.  Any  extension,  when 
combined  with  the  originally  approved 
or  amended  project  period,  shall  not 
exceed  five  (5)  years  (the  limitation 
established  by  statute)  and  shall  be 
further  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  Department,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant  award. 

(d)  Changes  in  approved  budget  The 
terms  and  conditions  of  a  grant  will 
prescribe  circumstances  under  which 
written  Departmental  approval  will  be 
requested  and  obtained  prior  to 
instituting  changes  in  an  approved 
budget 

§3400.a    Ottm  Fm1w«I  atatutM  and 
rsgulaUons  that  apply. 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  research 
project  grants  awarded  under  this  part 
These  include  but  are  not  limited  to: 

7  CFR  Part  lo— USDA  implementation 
of  the  Federal  Policy  for  the  Protection 
of  Human  Subjects. 

7  CFR  1.1— USDA  implementation  of 
Freedom  of  Information  Act. 

7  CFR  Part  3— USDA  implementation 
of  OMB  Circular  A-129  regarding  debt 
collection. 

7.  CFR  Part  15,  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
Circular  Nos.  A-110.  A-21.  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formerly,  the  Federal 
Grant  and  Cooperative  Agreement  Act 
of  1977,  Pub.  L  95-224),  as  well  as 
general  policy  requirements  applicable 
to  recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants 


and  Cooperative  Agreements  to  State 
and  Local  Governments,  implementing 
OMB  directives  (i.e..  Circular  J^os.  A- 
102  and  A-87). 

7  CFR  Part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants). 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3407— GSRS  procedures  to 
implement  the  National  Environmental 
Policy  Act. 

29  U.S.C.  794,  section  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  15B  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  se?.— Bayh-Dole  Act 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonproHt 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

S  3400.9    Otttar  conditions. 

The  Administrator  may.  with  respect 
to  any  research  project  grant  or  to  any 
class  of  awards,  impose  additional 
conditions  prior  to  or  at  the  time  of  any 
award  when,  in  the  Administrator's 
judgment  such  conditions  are  necessary 
to  assure  or  protect  advancement  of  the 
approved  project,  the  interests  of  the 
public,  or  the  conservation  of  grant 
funds. 

Subpart  B— Scientific  Peer  Review  of 
Researcit  Grant  Applications 

S  3400.10    Estat>llshm*nt  and  oparation  of 
p««f  review  groups. 

Subject  to  8  3400.5,  the  Administrator 
will  adopt  procedures  for  the  conduct  of 
peer  reviews  and  the  formulation  of 
recommendations  under  S  3400.14. 

§  3400.1 1    Composition  of  p—r  review 
groups. 

(a)  Peer  review  group  members  will  be 
selected  based  upon  their  training  and 
experience  in  relevant  scientific  or 
technical  fields,  taking  into  account  the 
following  factors: 

(1)  The  level  of  formal  scientific  or 
technical  education  by  the  individual; 

(2)  The  extent  to  which  the  individual 
has  engaged  in  relevant  research,  the 
capacities  in  which  the  individual  has 
done  so  (e.g..  principal  investigator, 


assistant),  and  the  quality  of  such 
research; 

(3)  Professional  recognition  as 
reflected  by  awards  and  other  honors 
received  from  scientific  and  professional 
organizations  outside  of  the  Department; 

(4)  The  need  of  the  group  to  include 
within  its  membership  experts  from 
various  areas  of  specialization  within 
relevant  scientific  or  technical  fields; 

(5)  The  need  of  the  group  lo  include 
within  its  membership  experts  from  a 
variety  of  organizational  types  (e.g., 
universities,  industry,  private 
con8ultant(s))  and  geographic  locations: 
and 

(6)  The  need  of  the  group  to  maintain 
a  balanced  membership,  e.g.,  minority 
and  female  representation  and  an 
equitable  age  distribution, 

$3400.12    Conflicts  of  InteresL 

Members  of  peer  review  groups 
covered  by  this  part  are  subject  to 
relevant  provisions  contained  in  Title  18 
of  the  United  States  Code  relating  to 
criminal  activity.  Department 
regulations  governing  employee 
responsibilities  and  conduct  (part  O  of 
this  title),  and  Executive  Order  11222,  as 
amended. 

S  3400.13    AvailatMlty  of  Information. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C,  552],  the 
Privacy  Act  (5  U.S.C.  552a),  and 
implementing  Departmental  regulations 
(part  1  of  this  title).         i 

§3400.14    PropossI  review. 

(a)  All  research  grant  applications  will 
be  acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  the 
request  for  proposals  (e.g.,  relationship 
of  application  to  research  program  area) 
Proposals  which  do  not  fall  within  the 
guidelines  as  stated  in  the  annual 
request  for  proposals  will  be  eliminated 
from  competition  and  will  be  returned  to 
the  applicant.  Proposals  whose  budgets 
exceed  the  maximum  allowable  amount  - 
for  a  particular  program  area  as 
announced  in  the  request  for  proposals 
may  be  considered  as  lying  outside  the 
guidelines. 

(b)  All  applications  will  be  carefully 
reviewed  by  the  Administrator,  qualified 
officers  or  employees  of  the  Department 
the  respective  peer  review  group,  and  ad 
hoc  reviewers,  as  required.  Written 
comments  will  be  solicited  from  ad  hoc 
reviewers  when  required,  and  individual 
written  comments  and  in-depth 
discussions  will  be  provided  by  peer 
review  group  members  prior  to 
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recommending  appUc^tions  for  funding. 
Applications  will  be  ranked  and  support 
levels  recommended  within  the 
limitation  of  total  available  funding  for 
each  research  program  area  as 
announced  in  the  applicable  request  for 
proposals. 

(c)  No  awarding  official  will  make  a 
research  project  grant  based  upon  an 
apphcation  covered  by  this  part  unless 
the  application  has  been  reviewed  by  a 
peer  review  group  and/or  ad  hoc 
reviewers  in  accordance  with  the 
provisions  of  this  part  and  said 
reviewers  have  made  recommendations 
concerning  the  scientific  merit  of  such 
application. 

(d)  Except  to  the  extent  otherwise 
provided  by  law,  such  recommendations 
are  advisory  only  and  are  not  binding  on 
program  officers  or  on  the  awarding 
official. 

§3400.15    Review  criteria. 

(a)  Subject  to  the  varying  conditions 
and  needs  of  States.  Federal  funded 
agricultural  research  supported  under 
these  provisions  shall  be  designed  to, 
among  other  things,  accomplish  one  or 
more  of  the  following  purposes: 

(1)  Continue  to  satisfy  human  food 
and  fiber  needs: 

(2)  Enhance  the  long-term  viability 
and  competitiveness  of  the  food 
production  and  agricultural  system  of 
the  United  States  within  the  global 
economy; 

(3)  Expand  economic  opportunities  in 
rural  America  and  enhance  the  quality 
of  life  for  farmers,  rural  citizens,  and 
society  as  a  whole; 

(4)  Improve  the  productivity  of  the 
American  agricultural  system  and 


develop  new  agricultural  crops  and  new 
uses  for  agricultural  commodities: 

(5)  Develop  information  and  systems 
to  enhance  the  environment  and  the 
natural  resource  base  upon  which  a 
sustainable  agricultural  economy 
depends;  or 

(6)  Enhance  human  health. 

In  carrying  out  its  review  under 

S  3400.14,  the  peer  review  group  will  use 

the  following  form  upon  which  the 

evaluation  criteria  to  be  used  are 

enumerated,  unless  pursuant  to 

§  3400.5(a],  different  evaluation  criteria 

are  specified  in  the  annual  solicitation 

of  proposals  for  a  particular  program. 

Peer  Panel  Scoring  Form 

Proposal  Identification  No.   — 

Institution  and  Project  Title 

I.  Basic  Requirement: 

Proposal  falls  within  guidelines? 
^Yes No.  If  no. 


explain  why  proposal  does  not  meet 
guidelines  under  comment  section  of 
this  form. 

II.  Selection  Criteria: 


SC0C9 

1-10 

WeigtM 
iactor 

Soora 

X 

wwigm 
tector 

Com- 
ments 

1.  OveraN 

scienWicand 

technical 

quaMyof 

proposa* 

2.  Scientific 

10 



quality  cytha 
apofoach 

10 

I.  Relevance 
and 

importance 
of  ptopoaed 
research  to 
solution  ot 
specific 
afeaa  ot 

inquiry 

FaaaWWyof 
attaining 
ot>jectives: 
adequacy  of 
professional 
training  and 
experience. 
taciMiesand 
equipment 


Score 
1-10 


Walgtrt 


Score 

X 
weight 
temx 


Com- 


Friday 

November  15,  1991 


Score  

Summary  Comments 

(b]  Proposals  satisfactorily  meeting 
the  guidelines  will  be  evaluated  and 
scored  by  the  peer  review  panel  for  each 
criterion  utilizing  a  scale  of  1  through  10. 
A  score  of  one  (1)  will  be  considered 
low  and  a  score  of  ten  (10)  will  be 
considered  high  for  each  selection 
criterion.  A  weighted  factor  is  used  for 
each  criterion. 

Done  at  Washingtoa  DC  this  7th  day  of 
November.  1991. 
CL  Harris, 

Associate  Administrator,  Cooperative  State 
Research  Service. 

|FR  Doc.  91-27407  Filed  11-14-01;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Availability  of  Fiscal  Year  1992  Special 
Tribal  Court  Funds 

November  1, 1991. 

AGENCY:  Bureau  of  Indian  A^airs. 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  invites  submission  of  applications 
from  Indian  tribes  and/or  Indian  judicial 
systems  for  FY  1992  Special  Tribal  Court 
funds.  The  purpose  of  the  FY  1992 
Special  Tribal  Court  program  is  to 
enable  Indian  tribes  to  improve  their 
capabilities  to  manage  and  administer 
justice  at  a  level  which  will  insure  the 
speedy  and  impartial  adjudication  of 
violations  of  tribal  law  and  the 
resolution  of  disputes.  Funding  awards 
will  be  made  on  a  competitive  basis 
under  criteria,  terms  and  conditions  set 
forth  in  this  announcement. 
EFFECTIVE  DATES:  The  closing  date  for 
submission  of  proposals  under  this 
announcement  is  December  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Branch  of  Judicial  Services.  Division  of 
Tribal  Government  Services.  1849  C 
Street  NW..  mail  stop  2612-MIB, 
Washington.  DC  20240-4001;  telephone 
(202)  208-4400  or  FTS  268-4400. 
SUPI>LEMENTARY  INFORMATION: 

(A)  Scope  of  FY  1992  Special  Tribal 
Court  Program 

The  purpose  of  the  Special  Tribal 
Court  program  is  to  improve  and 
maintain  the  judicial  capabilities  of 
Indian  tribes  at  a  level  which  will  insure 
the  speedy  and  impartial  adjudication  of 
violations  of  tribal  law  and  the 
resolution  of  civil  disputes.  To 
accomplish  this  purpose  the  BIA  is 
interested  in  funding  projects  that: 

1.  Seek  to  develop  approaches  to 
improve  the  operation  of  the  tribal  court 
at  both  the  trial  and  appellate  levels, 
including  the  development  of  such 
management  techniques  as  processing 
time  standards,  caseflow  management 
techniques,  juror  usage  policies  and 
other  procedures  designed  to  improve 
the  management  capability  of  the  court: 
or 

2.  Examine  court  related  issues 
concerning  the  problems  of  alcohol  and 
substance  abuse  and  the  development  of 
management  techniques  for  handling  the 
increasing  volume  of  such  cases  fairly 
and  expeditiously:  or 

3.  Seek  to  address  other  special  or 
unique  problems  through  development 
of  court-based  programs  and  procedures 
including  the  development  of  tools  to 


assist  judges  in  making  dispositional 
and  treatment  decisions. 

(B)  Eligibility  Criteria 

The  governing  body  of  an  Indian  tribe 
with  an  established  judicial  system,  or  a 
newly  created  tribal  court,  or  a  tribe 
intending  to  establish  a  judicial  system 
may  apply  for  funding  under  this 
announcement.  Tribes  with  populations 
of  less  than  400  may  apply  for  funding 
under  a  multi-tribal  or  consortia 
arrangement. 

(C)  Other  Conditions 

1.  Approximately  $1,000,000  will  be 
available  under  this  announcement. 
Funding  awards  will  range  in  amounts 
of  $10,000  to  $35,000  for  individual  tribes 
and  from  $20,000  to  $50,000  for  multi- 
tribal  or  consortium  awards. 

2.  Incomplete  and/or  unresponsive 
applications  will  not  be  reviewed  or 
rated  and  there  shall  be  no  appeal  rights 
for  non-funding  of  such  applications.  An 
incomplete  and/or  unresponsive 
application  may  be  an  application 
without  a  current  tribal  governing  body 
or  council  resolution:  an  agency  or  area 
office  recommendation:  or  an 
application  seeking  ordinary,  routine 
operational  costs  for  a  court  system. 

APPLICATION  PROCESS 

(A)  Content  of  Application 

1.  Applications  for  funding  in  response 
to  this  announcement  shall  follow  the 
application  requirements  set  forth  in  the 
Office  of  Management  and  Budget 
Circular  A-102,  Uniform  Requirements 
for  Assistance  to  State  and  Local 
Governments,  and  attachments 
prescribed  by  such  circular.  Under  Part 
IV  of  Standard  Form  424.  Program 
Narrative  Statement,  applicants  shall 
provide  the  following: 

(a)  A  citation  of  the  program  area  to 
be  addressed  by  the  proposed  project: 

(b)  A  statement  of  specific  needs  and 
or  problems  to  be  addressed  by  the 
project  and  what  approach  will  be  taken 
to  meet  such  needs; 

(c)  A  description  of  the  expected 
products/benefits  to  be  derived  from  the 
project  and  how  they  relate  to  the  BIA's 
objective  to  improve  and  maintain  the 
judicial  capability  of  Indian  judicial 
systems; 

(d)  A  description  of  key  staff  required, 
if  any,  and  a  summary  description  of 
their  qualifications; 

(e)  A  budget  justification  which 
reflects  how  the  project's  costs  are 
reasonable  in  view  of  the  anticipated 
results  and  benefits; 

(f)  A  statement  indicating  how  other 
available  resources  such  as  tribal 
income,  self-determination  grants  or 


contracts  will  be  committed  to 
supplement  or  support  the  project: 

(g)  The  application  must  include  a 
tribal  resolution  or  endorsement  or  such 
other  written  expression  as  tribal  laws 
or  practice  required.  In  addition,  all 
applications  must  include  letters  of 
recommendation/support  from  the  local 
BIA  agency  and  area  offices. 

2.  Application  Review.  All 
applications  will  be  received  and  rated 
at  the  BIA  central  office  by  review 
panels  composed  of  BIA  field  and 
central  office  personnel. 

(a)  Applications  will  be  reviewed  and 
rated  on  the  basis  of  the  criteria  set 
forth  below: 

(1)  Objectives  and  Need  for 
Assistance  (15  points) — Applications 
should  reflect  a  good  understanding  of 
the  objectives  of  the  project;  describe 
the  problem  within  the  context  of  the 
services  now  available  and  services 
unavailable  in  the  community:  state  the 
principal  objectives  and  expected 
outcomes  of  the  project. 

(2)  Results  or  Benefits  Expected  (15 
points) — Applications  should  identify 
the  results  and  benefits  to  be  derived 
from  the  project;  describe  the  population 
to  be  targeted  and  the  number  of 
persons  expected  to  benefit  and 
describe  types  of  services  to  be 
provided; 

(3)  Approach  (40  points)— The 
application  should  outline  a  sound  and 
workable  plan  of  action;  the  application 
should  identify  activities  to  be  carried 
out  and  show  a  reasonable  schedule  of 
accomplishments  and  target  dates:  the 
application  should  describe  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  have 
been  met  and  results  achieved;  the 
application  should  relate  the  work  plan 
to  the  criteria  to  be  used  to  evaluate  the 
results  and  impact  of  the  project. 

(4)  Staff  Qualifications  (10  points) — 
Application  describes  the  background 
experience,  training  and  qualifications 
of  the  key  staff;  describes  how 
prospective  staff  will  be  recruited  and 
selected  and  whether  any  particular  mix 
of  background,  skills  or  personal 
qualities  is  proposed  and  their 
responsibilities  in  conjunction  with  this 
project. 

(5)  Organizational  Experience  (10 
points) — The  application  should 
describe  significant  organizational 
experience  in  administering  funds 
including  a  description  of  the  financial 
system  to  be  used  to  monitor  project 
expenditures. 

(6)  Budget  Justification  (10  points) — 
The  application  should  demonstrate  that 
the  project's  costs  are  reasonable  in 
view  of  the  expected  results  and 
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benefits.  The  budget  narrative  should 
provide  the  basis  for  the  computation  of 
all  project-related  costs. 

3.  Submission  of  Applications. 
Applications  submitted  in  response  to 
this  announcement  must  be  postmarked 
no  later  than  midnight,  December  16, 
1991.  if  mailed;  if  hand  delivered 
applications  must  be  received  in  the 
Branch  of  Judicial  Services  no  later  than 
the  close  of  business  December  16, 1991. 

An  original  application  and  two  (2) 
copies  must  be  mailed  or  hand  delivered 
to:  Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Attention:  Branch  of 
Judicial  Services,  MS-2612-MIB.  1849  C 
Street  NW..  Washington.  DC  20240-4001. 
Eddie  F.  Brown, 

Assistant  Secretary.  Indian  Affairs. 
|FR  Doc.  91-27439  Filed  11-14-91;  8:45  amj 
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Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  214 

[Docket  No.  R-91-1554:  FR-2753-P-01J 

RIN  2S02-AE92 

Housing  Counseling  Program 

AOENCy:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTIOM:  Proposed  rule. 

summary:  For  a  number  of  years,  the 
Department  of  Housing  and  Urban 
Development  has  conducted  a  housing 
counseling  program,  as  authorized  by 
the  Housing  and  Urban  Development 
Act  of  1968.  to  assist  homeowners  and 
tenants  in  improving  their  housing 
conditions  and  in  meeting  the 
responsibilities  of  homeownership  and 
tenancy.  To  date,  the  housing  counseling 
program  has  been  administered  by  the 
Department  under  HUD  Housing 
Counseling  Handbook  No.  7810.1 
(revised  January  1976.  and  September 
1990)  (Handbook).  The  Department  has 
decided  to  codify  its  housing  counseling 
program  into  its  permanent  regulations. 
This  proposed  rule  would  adopt,  without 
substantive  change,  the  housing 
counseling  program  requirements  and 
procedures  set  forth  in  the  Handbook 
under  which  the  Department  curretrtly 
administers  the  program.  This  proposed 
rule  also  would  implement  sections  577 
and  706(c)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990.  which  concern  housing  counseling. 
The  specfic  previskmB  of  die  proposed 
rule  are  intve  iuUy  discussed  in  the 
Supplementary  Information  portion  of 
this  Notice. 

DATES:  Comment  Due  Date:  January  14. 
1992. 

ADDftCSSes:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel.  Rules  Docket  Clerk,  room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address.  As  a 
convenience  to  commenters.  the  Rules 
Docket  Clerk  will  accept  brief  public 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 


number  of  the  FAX  receiver  is  (202J  708- 
4337.  (This  is  not  a  toll-free  number.) 
Only -public  oomments  of  six  or  fewer 
total  pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
in  order  to  assure  reasonable  access  to 
the  equipment.  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
at  (202)  708-2084  or  (202)  708-3259 
(TDD).  (These  are  not  toll-free  nunrbers.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Bates.  Director,  Single  Family 
Servicing  Division.  Room  9178,  481 
Seventh  Street  SW..  Washington.  DC 
20410-0500.  Telephone:  (202)  706-1672. 
Hearing-  or  speech-impaired  individuals 
may  call  the  Office  of  Housing's  TDD 
number  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Burden 

The  information  collection 
requirements  for  the  Housing  Couaaeling 
Program,  as  administered  under  HUD 
Housing  Counseling  Handbook  No. 
7610.1  REV-2  (September  1990)  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  OMB  Control 
Nunnben  2502-Q281  and  2502-0280. 
Under  (he  proposed  rule,  the  paperwork 
burden  would  be  reduced.  Approved 
agencies  would  be  required  to  file  an 
annual  report  instead  of  a  semi-annual 
leport:  and  approved  agencies  that  are 
also  grantees  -would  be  required  to  file  a 
semi-annual  report  instead  of  a 
quarterly  re^Mirt.  (See  proposed  S.214.38. 
as  set  forth  in  this  rule.)  Accordingly, 
under  the  proposed  rule,  the  estimated 
paperwork  burden  for  each  of  these 
reports  would  be  reduced  by  half. 

Statutory  Background 

Section  106  af  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701x)  (section  106)  authorizes  the 
Department  of  Housing  and  Urban 
Development  (HUD)  to  provide  a 
program  of  housing  counseling  services 
to  designated  homeowners  and  tenants 
(Housing  Counseling  Program).  The 
program  authorized  by  section  106  is 
divided  into  two  distinct  components: 
The  housing  counseling  program 
services  and  requirements  provided 
under  section  106(a]  (12  U.S.C.  17(»K(aJJ. 
and  those  services  and  requirements 
provided  under  section  106(c)  (12  U.S.C 
1701x(c)). 


1.  Housing  Counseling  Under  Section 
lOSfcJ 

Section  106(a)  authorizes  HUD  to 
provide,  or  to  contract  with  public  or 
private  organizations  to  provide,  a 
program  of  budget,  debt  management 
and  related  counseling  to  homeowners 
of  housing  insured  under  sections  235 
and  237  of  the  National  Housing  Act. 

Section  811  of  the  Housing  and 
Community  Development  Act  of  1974 
amended  section  106(a)  to  include 
tenants  as  recipients  of  HUD's  housing 
counseling  services:  to  extend  the 
program  to  all  HUD  assisted  housing; 
and  to  provide  for  additional  counseling 
services.  (See  12  U.S.C.  1701x(a)(iii).) 
Section  Bll  also  vested  the  Secretary  of 
HUD  with  the  discretionary  authority  to 
make  grants,  and  provide  other  types  of 
assistance,  to  private  or  public 
organizations  to  aid  these  organizations 
in  delivering  the  counseling  services 
authorized  by  section  106(a)(iii).  (The 
financial  assistance  authorized  by 
section  811  is  referred  to  as  section 
10e(a)  assistance.) 

Section  1009  of  the  McKinney 
Homeless  Assistance  Amendments  Act 
of  1688  (Pub.  L  100-628,  approved  1 

November  7, 1988)  amended  section 
108(a)  to  provide  the  Secretary  with  the 
authority  to  extend  access  to  the 
housing  counseling  services  authorized 
by  section  106(a)(iii)  to  homeowners 
with  home  loans  insured  or  guaranteed 
under  chapter  37  of  title  38.  United 
States  Code  (i.e.,  home  loans  insured  or 
guaranteed  by  the  Department  of 
Veterans  Affairs). 

■Section  706(c)  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L.  628,  approved  November  7. 
1988)  (NAHA)  amended  section  106(a)  to 
extend  the  housing  counseling  services 
under  section  106(a)(iii)  to  first-time 
homebuyers  with  guaranteed  loans 
under  the  section  502(h)  of  the  Housing 
Act  of  1949  (i.e.,  home  loans  insured  by 
the  Farmers  Home  Administration).  (In   ■ 
accordance  with  the  provisions  of 
section  70c(c)  of  the  NAHA.  this 
proposed  rule  was  reviewed  by  the 
Secretary  of  Agriculture.) 

Accordingly,  with  respect  to 
homeowners,  section  106(a)  states  that 
-the  counseling  services  authorized  by 
section  106(a)  shall  be  provided  to 
homeowners  with  HUD-insured  I 

mortgages:  first-time  homebuyers  with 
guaranteed  loans  under  section  502(h)  of 
the  Housing  Act  of  1949;  and 
homeowners  with  loans  guaranteed  or 
imured  by  the  Department  of  Veterans 
ftfieirs.  I 
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2.  Housing  Counseling  Under  Section 
106(c) 

Section  169  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242.  approved  February  5, 
1988)  amended  section  106  to  add  a  new 
statutory  subsection  (subsection  (c)), 
titled  "Grants  for  Homeownership 
Counseling  Organizations"  (section 
106(c);  12  U.S.C.  1701x(c)).»  This 
subsection  added  a  new  program 
component  to  the  Housing  Counseling 
Program — housing  counseling  solely  for 
certain  eligible  homeowners.  Section 
106(c)  also  authorized  financial 
assistance,  in  the  form  of  grants  (section 
106(c)  assistance),  to  housing  counseling 
agencies  providing  homeownership 
counseling  to  these  homeowners. 
Section  106(c)  sets  forth  the  criteria 
under  which  housing  counseling 
agencies  may  be  eligible  for  section 
106(c)  assistance.  Section  106(c) 
provides  that  housing  counseling 
agencies  receiving  section  106(c) 
assistance,  shall  use  the  assistance  only 
to  provide  homeownership  counseling  to 
eligible  homeowners. 

Section  106(c)  defines  "eligible 
homeowner"  to  include  a  homeowner 
whose  home  loan  is  secured  by  property 
that  is  the  principal  residence  (as 
defmed  by  the  Secretary  of  HUD)  of  the 
homeowner,  and  is  unable  to  correct  a 
home  loan  delinquency  within  a 
reasonable  time  (12  U.S.C.  1701x(c)(4)). 
Section  106(c)  defines  "home  loan"  as  a 
loan  secured  by  a  mortgage  or  lien  on 
residential  property.  Because  section 
106(c)  did  not  limit  eligibility  for 
homeownership  counseling  to 
homeowners  whose  mortgages  or  liens 
are  HUD-insured,  section  106(c)  has 
been  interpreted  to  extend  the 
homeownership  counsehng  component 
of  the  Housing  Counseling  Programs  to 
homeowners  with  conventional 
mortgages,  i.e..  mortgages  not  HUD- 
insured.  (See  54  FR  20964.)  However, 
section  106(c)  does  exclude,  as  eligible 
homeowners,  homeowners  whose  home 
loans  are  assisted  under  title  V  of  the 
Housing  Act  of  1949  (Rural  Housing  Act) 
(i.e.,  home  loans  insured  by  the  Farmers 
Home  Administration.)  (Section  706(c) 
of  the  NAHA  only  amended  section 
106(a).  Section  706(c)  did  not  amend 
section  lOe(c)  to  include  homeowners 
with  loans  guaranteed  by  the  Farmers 
Home  Administration  as  eligible 
homeowners  under  the  homeownership 
counseling  program  created  by  section 
106(c).) 


■  Although,  originally  only  effectlva  until 
Seplemt>er  30. 1990,  section  577  of  the  Craniton- 
Conzalez  National  Affordable  Houaing  Act 
extended  the  effective  date  of  Section  I0e(c)  until 
SeptemlMr  30. 1992. 


Section  106(c)  also  imposes  a 
requirement  on  creditors  to  notify 
eligible  homeowners,  as  defined  by 
section  106(c),  of  the  availability  of  any 
homeownership  counseling  offered  by 
the  creditor,  and  of  the  availability  of 
homeownership  counseling  provided  by 
nonprofit  organizations  approved  by 
HUD.  (See  section  106(c)(5),  12  U.S.C. 
1701x(c)(5).) 

Section  577  of  the  NAHA  extended 
the  effective  date  of  section  106(c)  until 
September  30. 1992.  (See  footnote  1.) 
Section  577  also  authorized  HUD,  to  the 
extent  of  amounts  approved  in 
appropriations  acts,  to  enter  into  an 
agreement  with  an  appropriate  private 
entity  under  which  any  eligible 
homeowner,  as  defmed  in  section  106(c), 
by  calling  a  toll-free  telephone  number, 
can  obtain  a  list  of  HUD-approved 
housing  counseling  agencies  that  serve 
the  area  in  which  the  eligible 
homeowner  resides.  Section  577  also 
amended  section  106(c)  to  clarify  that 
the  notification  provisions  of  section 
106(c)  do  not  apply  to  homeowners  with 
VA  insured  or  guaranteed  loans.  The 
greater  part  of  section  577,  however, 
provides  for  the  implementation  of  a 
prepurchase  and  foreclosure    . 
demonstration  program  in  three 
counseling  target  areas,  to  be  designated 
by  the  Secretary  of  HUD.  Because  the 
demonstration  program  is  a  temporary 
program  (the  program  expires  at  the  end 
of  Fiscal  Year  1994),  the  provisions  of 
section  577  implementing  the 
demonstration  program  are  not  part  of 
this  rulemaking. 

Housing  Counseling — Existing  and 
Proposed  Program 

To  date,  HUD  has  administered  the 
housing  counseling  program  in 
accordance  with  the  procedures  set 
forth  in  HUD  Housing  Counseling 
Handbook  No.  7610.1  (revised  January 
1976  (Rev-1)  and  September  1990  (Rev- 
2))  (Handbook).  The  proposed  rule 
would  codify,  without  substantive 
change,  these  procedures  by  adding  a 
new  part  214  to  HUD's  regulations. 
Certain  program  terms  and  forms 
referenced  in  the  Handbook  and  familiar 
to  program  participants  may  have  been 
deleted  in  this  proposed  rule  or 
substituted  with  other  terms  or  forms. 
However,  the  procedures  governing  the 
application  and  approval  process,  the 
delivery  of  counseling  services,  the 
review  of  an  agency's  operation  by 
HUD.  and  the  award  of  grants,  as 
currently  administered  under  the 
Handbook,  remain  unchanged. 

HUD  believes  that  codification  of  the 
requirements  and  procedures  governing 
its  housing  counseling  program  will 


provide  for  more  effective  ^ 

administration  of  the  program  and  will 
produce  a  program  more  responsive  to 
the  needs  and  problems  of  the  targeted 
clientele. 

Provisions  of  Proposed  Rule 

Subpart  A  explains  the  purpose,  scope 
and  objectives  of  the  rule  and  defines 
the  major  terms  used  in  part  214. 
Subpart  B  lists  requirements  that  an 
agency  must  meet  to  be  approved  by 
HUD  as  a  housing  counseling  agency, 
and  describes  the  approval  process. 
Subpart  C  contains  general  provisions 
governing  the  approved  agency's 
services  and  practices.  Subpart  D 
contains  provisions  governing  HUD's 
monitoring  of  approved  agency 
operations.  Subpart  E  describes  the 
procedures  governing  reapproval, 
withdrawal  of  approval  and  appeals  of 
HUD  decisions.  Subpart  F  describes 
sources  of  funding  available  to  housing 
counseling  agencies,  other  than 
Congressional  appropriations  for 
housing  counseling.  Subpart  G  describes 
the  procedures  by  which  HUD  awards 
grants  to  approved  housing  counseling 
agencies. 

Subpart  H  advises  creditors  of  their 
responsibilities  under  section  106(c)(5) 
to  notify  eligible  homeowners  with 
delinquent  home  loans  of  the 
availability  of  homeownership 
counseling  services.  As  discussed 
above,  section  106(c),  as  amended  by 
the  NAHA.  provides  for  HUD  to  enter 
into  an  agreement  with  an  appropriate 
private  entity  under  which  the  entity 
will  operate  a  toll-free  telephone 
number  through  which  any  eligible 
homeowner,  as  defined  in  section  106(c), 
can  obtain  a  list  of  HUD-approved 
housing  counseling  agencies  that  serve 
the  area  in  which  the  eligible 
homeowner  resides.  HUD  has  initiated  ° 
the  process  of  locating,  and  contracting 
with,  an  appropriate  private  entity  to 
operate  a  toll-free  telephone  number,  as 
authorized  by  section  106(c).  Once  this 
toll-free  telephone  number  is 
operational,  it  will  be  announced  by 
separate  notice  published  in  the  Federal 
Register. 

Procedural  Matters 

In  accordance  with  section  102  of  the 
Housing  and  Urban  Development 
Reform  Act  of  1989,  subpart  G  will  be 
implemented  by  means  of  notices  of 
fui^ding  availability  (NOFAs)  published 
periodically  in  the  Federal  Register.  In 
addition,  S  214.70(b)  and  subpart  H, 
which  implement  the  provisions  of 
section  106(c),  will  expire  after 
September  30, 1992,  unless  extended  by 
the  Congress. 


gyi^ 
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Other  Matters 


Impact  OD  the  Bconomy 

This  rule  does  not  constitute  a  "major 
role"  as  thai  term  is  defmed  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  Preaident  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  eoterprises 
in  domestic  or  export  markets. 

Irrfpact  on  Smc^  Entities 

In  accordance  whfa  5  U.S.C.  e05(b] 
(the  Regiilatoi^  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
provide  for  additional  guidance  and 
assistance  to  counseling  agencies  that 
already  provide  housing  counseling 
serx-ices  to  homeowners  and  tenants. 
The  notification  requirements  imposed 
by  subpart  H  of  the  nde  would  have 
some  economic  impact  on  a  substantial 
number  of  small  entities,  fiowever.  the 
economic  impact  on  each  individual 
entity  is  insignificant  because  it  ie 
measured  in  terms  of  the  burden  of 
requiring  each  lender  to  pass  on  minimal 
homeownersbip  counseling  information 
to  its  borrowers.  Since  the  duty  to 
provide  this  counseling  information  is 
not  limited,  by  the  statute,  to  particular 
lenders  based  on  their  size,  there  is  no 
basis  in  the  statute  for  providing  a 
reduced  burden  on  small  lenders. 

Eni'rronmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  pjn. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Regulatory  Agenda 

This  rule  is  listed  as  sequence  number 
1374  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  21. 1991  (56  PR  53380.  53401) 
under  Executive  Order  12291  and  the 
Regulatory  Plexibiltty  Act. 


Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  «(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States 
or  their  political  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  No  programmatic  or 
policy  changes  result  from  promulgation 
of  this  rule  which  would  affect  existing 
relationships  between  Federal,  State  or 
local  governments. 

Executive  Order.  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  may  have  the 
potential  for  significant  beneficial 
impact  on  family  formation, 
maintenanoe,  and  general  well-being  to 
the  extent  that  the  activities  of  the 
housing  counseling  agencies,  approved 
by  the  Department  under  the  rule,  will 
provide  famiUes  witfa  the  counseling  and 
advice  they  need  to  avoid  rent 
delinquencies  or  mortgage  defaults,  and 
to  develop  competence  and 
responsibility  in  meeting  their  housing 
needs.  Since  the  impact  on  the  family  is 
considered  beneficial,  no  further  review 
under  the  Order  is  necessary. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14J60. 

List  of  Subjects  in  24  CFR  Part  214 

Housing  counseling,  Nonprofit 
organizations.  Grant  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  title  24  of  the  Code  of 
Federal  flegulations  would  be  amended 
by  adding  a  new  part  214  to  read  as 
follows: 

PART  214— IHOUSNG  C0UN8ELINQ 
PROQRAM 

Subpart  A— <Ganeral 

Sk. 

214.1  Purpose  and  scope. 

214.3  Program  objectives. 

214.5  Definitions. 

214.7  information:  filings  and  verification. 

Sulipart  B— Approval  of  Housing 
CounsaMng  Aqbmcms 

214.10  General. 

214.12  Organnaliondl  requirements. 

214.14  Required  agency  practices. 

214.16  Preliminary  application. 

214J8  Post-filing  conference. 

214.20  Final  application. 

214.22  Approval  by  HUD. 


Subpart  C— Counaeling  Sarvloas  and 
Performance  Raqutrvmonts  of  Approved 
Agencies 

214.30    Counseling  servtoes. 
214.32    Performance  requirements. 
214.34    Agency  organizational  and  sanvioe 

changes. 
214.36    Recordkeeping. 
214.38    Reporting. 

Subpart  D-^rogram  Administratton 

214.40    HUD  Field  Office  assistance  and 

monltonng. 
214.42    Biennial  performance  review. 

Subpart  E— Reapproval.  WtttidrawMi  or 
Tarmtnatlon  of  Approval  Status,  and  Appeal 
RIghU 

214.50    Reapproval. 

214.52    Withdrawal  or  termination  of 

approval  status. 
214.54    Appeal  rights. 

Subpart  F— Financial  RtOMroas 

214.60    Funding  saurces. 
214.62    Counseling  fees. 

Sut>part  G— Oram  Program 

214.70    Grant  assistance  under  section  lOB. 
214.72    Grants:  notification,  application  and 

selection  process. 
214.74    Grant  program. 

Subpart  H— Rnponalbititias  of  Craditors«f 
Certain  Noma  Loans 

214.60    Purpose  and  applicability. 

214.62    Definitions. 

214.84    i  iomeownership  counseling: 

notification  by  creditors. 
214.66    Creditor  homeownership  counseling. 
Authority:  Sec.  106.  Housing  and  Urban     j 
Development  Act  of  1968  (12  U.S.C.  1701x): 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  (42  U.S.C.  3535(d)). 


Subpart  A— Gansral 

§  214.1    Purpoaa  and  scope. 

(a)  Purpose.  This  part  implements  the 
Housing  Counseling  Progcam  aiithor»ed 
by  section  106  of  the  Housing  and  Urban 
Development  Act  of  1968,  .Section  106 
authorizes  the  Department  ofJ-iousing 
and  Urban  Development  (HUD)  to 
provide,  or  contract  with  public  or 
private  organizations  to  provide,  a 
broad  range  c&  housing  counsehng 
services  to  homeowners  and  tenants  to 
assist  them  in  improving  their  housing 
conditions  and  in  meeting  the 
responsibibties  of  homeowner^ip  or 
tenancy.  The  regulations  contained  in 
this  pari  prescribe  the  procedures  and 
requirements  by  which  the  Housing 
Counseling  Program  will  be 
implemented  and  administered. 

(b)  Scope.  Under  current  law  (12 
U.S.C.  1701X).  virtually  all  defaulting 
homeowners  and  tenants  are  eligible  to 
receive  counseling  under  this  part. 
Certain  HLH)  housing  programs  may 
require  participation  in  the  Housing 
Counseling  Program.  Accordingly,  the 
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regulations  governing  individual  HUD 
housing  programs  should  be  consulted. 

§  214.3    Program  objactivts. 

The  objectives  of  the  Housing 
Counseling  Program  are  to: 

(a)  Assist  existing  and  potential 
homeowners  and  tenants  in  resolving 
their  housing  needs  and  housing-related 
problems,  and  in  understanding  their 
rights  and  responsibilities  as 
homeowners  and  tenants;  and 

(b)  Reduce  losses,  and  related  costs, 
to  the  single  family  and  multifamily 
mortgage  insurance  funds  by  reducing 
the  number  of  mortgage  defaults, 
foreclosures,  rent  delinquencies  and 
evictions. 

9214J    Dafbiitiont. 

As  used  in  this  part: 

Applicant  means  an  agency  or 
organization  seeking  approval  by  HUD 
as  a  HUD-approved  housing  counseling 
agency. 

Approved  housing  counseling  agency 
or  approved  agency  means  a  nonprofit 
private  or  public  entity,  or  a  unit  of  state 
or  local  government,  approved  by  HUD 
under  the  provisions  of  subpart  B  of  this 
part  to  provide  housing  counseling  to 
homeowners,  tenants  and  housing 
consumers. 

Client  means: 

(1)  A  person,  family,  or  group  of 
persons  who  has  a  housing  need  or 
housing  problem  potentially  resolvable 
under  a  HUD  program; 

(2]  A  potential  or  present  homebuyer, 
homeowner  or  tenant  of  a  property  that 
is.  or  will  be  HUD-assisted.  or  financed 
by  a  HUD-insured  mortgage: 

(3)  A  first-time  homebuyer  with  a 
guaranteed  loan  under  section  502(h)  of 
the  Housing  Act  of  194«  (42  U.S.C. 
1472(hl): 

(4)  A  homeowner  with  a  home  loan 
guaranteed  or  insured  under  Chapter  37 
of  Utle  38,  United  States  Code  (i.e.. 
guaranteed  or  insured  by  the 
Department  of  Veterans  Affairs);  or 

(5)  An  "eligible  homeowner"  as 
defmed  in  S  214.82. 

Counseling  means  informing,  advising 
and  assisting  clients  on  all  appropriate 
areas  of  housing,  including,  but  not 
limited  ta  rent  delinquency,  mortgage 
default,  money  management,  rental  and 
purchase  procedures,  housing  selection, 
home  improvement  and  rehabilitation, 
home  and  property  management  HUD 
housing  programs,  tenant  and 
homeowner  rights  and  responsibihties. 
"Counseling"  also  includes  identifjring 
alternative  housing  resources  which 
may  be  available  to  assist  clients  with 
their  housing  needs  and  housing 
problems. 


Creditor  means  a  person  or  entity  that 
is  servicing  a  home  loan  on  behalf  of 
itself  or  another  person  or  entity. 

Government  Technical  Monitor 
(GTM)  means  the  HUD  Field  Office  staff 
person  who  oversees  and  monitors  the 
grant  activities  of  grantees  within  the 
jurisdiction  of  the  Field  Office. 

Coremment  Technical 
Representatives  (GTR)  means  the  HUD 
Regional  Office  staff  person  who 
monitors  the  housing  counseling  grant 
program  within  the  Region. 

Grant  agreement  means  the  document 
signed  by  HUD  and  an  approved  agency 
which  outlines  the  obligations  of  the 
agency  upon  the  receipt  of  an  award 
from  HUD. 

Grant  Officer  means  the  HUD  official 
desipiated  the  authority  to  award  and 
administer  grants.  For  the  housing 
counseling  program,  the  Regional 
Contracting  Officer  (RCO)  serves  as  the 
Grant  Officer. 

Grantee  means  the  approved  agency 
that  receives  housing  counseling  funds 
from  HUD  under  the  grant  award 
process  set  forth  in  subpart  G  of  this 
part. 

Home  loan  means  a  loan  secured  by  a 
mortgage  or  lien  on  residential  property. 

Homeowner  means  person  or  group  of 
persons  who  is  obhgated  under  a  home 
loan. 

Housing  consumer  means  a  potential 
or  existing  tenant  or  homeovmer. 

Housing  need  means  a  client's  lack  of 
affordable,  decent,  safe  and  sanitary 
housing. 

Housing  problem  means  a 
circumstance  that  impairs  a  client's 
occupancy  in  affordable,  decent,  safe 
and  sanitar/housing.  such  as  the 
possibility  of  a  foreclosure,  in  the  case 
of  a  homeowner,  or  eviction,  in  the  case 
of  a  tenant. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development,  including  its  Regional  and 
Field  offices. 

HUD-related  client  means  a  client 
who  occupies,  or  is  eligible  for,  and 
seeks  to  occupy  housing  under  a 
program  administered  by  HUD. 

Program  means  the  Housing 
Counseling  Program  authorized  by 
section  106  of  the  Housing  and  Urban 
Development  Act  of  1968,  as 
implemented  and  administered  under 
this  part  214. 

Secretary  means  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  or  the  Secretary's 
authorized  representative. 

Section  106  means  section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C  ITOlx). 


Tenant  meuns  a  person  who  rents  real 
property  or  expresses  a  documentablp 
interest  in  renting  property. 

S  214.7    Information:  filings  and 
verification. 

(a)  Filings.  Unless  specifically  noted 
otherwise,  all  information  requested  of 
an  applicant  or  of  an  approved  agency 
in  this  part  shall  be  submitted  on 
designated  forms  and  shall  be  filed  with 
the  HUD  Field  Office  in  the  state  in 
which  the  applicant  or  agency  performs 
its  counseling  services.  Application 
forms,  and  form  reports  and  notices 
refei*red  to  in  this  part  are  available 
from  each  HUD  Field  Office. 

(b)  Verification  of  information.  All 
information  filed  in  connection  with  the 
application  process  described  in  subpart 
B  of  this  part  or  in  connection  with  any 
report  or  notice  required  of  an  approved 
agency,  is  subject  to  investigation  and 
verification  by  HUD.  Any  material 
misrepresentation  or  omission  of  facts  in 
the  application,  or  in  any  report  or 
notice  or  supporting  material,  will  result 
in  disapproval  of  the  application,  or  in 
withdrawal  of  approval  by  HUD. 

Subpart  B— Appit>val  of  Housing 
Counseling  Agencies 

S  214.10    Oenaral. 

An  applicant  may  be  approved  by 
HUD  as  a  HUD-approved  housing 
counseling  agency  upon  meeting  the 
requirements  enumerated  in  |J  214.12- 
214.14.  and  upon  completing  the 
application  process  set  forth  in  this 
subpart  B.  which  consists  of  submission 
of  a  preliminary  application,  a  post- 
filing  conference  and  submission  of  a 
final  application.  An  applicant  approved 
under  this  subpart  B  does  not 
automatically  receive  funding  from 
HUD.  Approved  agencies  must  appiy  for 
grants  under  the  procedures  prescribed 
in  subpart  G  of  this  part 

9  214.12    OrganteaMonal  rs^rsmanta. 

To  be  eligible  for  approval  under  this 
subpart,  an  applicant  nmst  meet  the 
following  organizational  requirements 
and,  upon  submission  of  its  preliminary 
application,  must  provide 
documentation,  as  specified  by  the 
application  form,  of  how  each 
requirement  has  been  met 

(a)  Nonprofit  status.  The  applicant 
must  be  either  a  public  or  private 
nonprofit  organixatton. 

(b)  Community  base.  The  applicant 
must  have  served  successfully  as  a 
housing  counseling  agency,  in  the 
geographical  area  that  it  proposes  to 
serve  as  an  approved  agency,  for  at 
least  one  year  before  the  date  of  the 
preliminary  application. 
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(l)  State  and  local  requirements.  The 
applicant  must  meet  all  State  and  local 
requirements  for  operation  as  a  housing 
counseling  agency. 

(d)  Audit.  The  applicant  must  have 
had  an  independent  audit  of  its  financial 
records  during  the  12  months  preceding 
the  date  of  the  filing  of  the  preliminary 
application.  If  an  applicant  has  had 
more  than  one  audit  during  this  12- 
monfh  period,  the  applicant  must  submit 
a  copy  of  the  most  recent  auditor's 
report. 

(e)  Recordkeeping  and  reporting.  The 
applicant  must  have  an  established 
system  of  recordkeeping  so  that  data 
easily  can  be  reported  to  HUD  and 
reviewed  by  HUD  in  relation  to  housing 
counseling  services. 

(f)  Funding.  The  applicant  must  have 
sufficient  funds  on  hand,  or  a  written 
commitment  for  funds,  to  cover  the  cost 
of  operating  the  counseling  program 
during  the  initial  12-month  period 
following  approval.  Applicants  that  plan 
to  charge  fees  for  services  rendered 
under  the  Program  must  comply  with 

§  214.62. 

(g)  Staff.  The  applicant  must  employ 
staff  who  meet  the  following 
qualifications: 

(1)  Experience.  Management  and 
counseling  staff  members  must  have  at 
least  six  months  of  experience  in  the  job 
that  each  management  or  counseling 
staff  person  will  perform. 

(2)  Knowledge  of  HUD  programs.  The 
counseling  staff  must  have  working 
knowledge  of  HUD  housing  programs 
(including  public  housing),  and  the 
housing  programs  available  in  the  local 
and  community  housing  market. 
Working  knowledge  means  the  ability  to 
advise  a  client  in  detail  about  the 
various  components  of  the  particular 
housing  program  of  interest  to  the  client, 
or  with  which  the  client  is  already 
involved,  including,  but  not  limited  to, 
the  eligibility  requirements  of  the 
program,  the  program  application 
process,  and  the  rights  of 
responsibilities  of  the  particular 
transaction  involved,  such  as  leases, 
mortgages,  notes,  contracts,  etc. 

(3)  Language  skills.  The  applicant's 
counseling  staff  must  include  counselors 
who  are  fluent  in  the  language  spoken 
by  the  clientele  served  by  the  applicant, 
or,  alternatively,  the  applicant  must 
provide  the  services  of  an  interpreter. 

(h)  Counseling  facilities.  The 
applicant's  counseling  facility  must  meet 
the  following  requirements: 

(1)  Location.  The  facility  must  be 
located  in  the  community  of  the  targeted 
clientele  and  within  easy  walking 
distance  (15  minutes]  to  public 
transportation. 


(2)  Privacy.  The  facility  must  provide 
for  counseling  areas  that  allow  for  a 
private  one-on-one  session  between  a 
counselor  and  a  client. 

(3)  Accessibility.  The  facility  must  be 
physically  accessible  to  handicapped 
and  elderly  clients,  or  the  applicant's 
counseling  staff  must  be  willing  to  meet 
with  handicapped  or  elderly  clients  at  a 
physically  accessible  location. 

(4)  Hours  of  operation.  The  facility 
must  be  open  during  normal  work  hours. 

(i)  Liaison  with  community  resources. 
The  applicant  must  have  established 
working  relationships  with  private  and 
public  community  resources  to  which  it 
will  refer  clients  who  need  assistance 
that  the  applicant  is  unable  to  provide. 

§  214.14    Required  agency  practice*. 

An  applicant  must  certify  to  HUD,  at 
the  time  of  submission  of  its  preliminary 
application,  that  it  complies  with  the 
following  practices: 

(a)  Nondiscriminatory  practices.  The 
applicant  operates  its  facility  and 
administers  its  counseling  services  in 
accordance  with  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d) 
(nondiscrimination  in  federally  assisted 
programs),  the  Fair  Housing  Act  (42 
U.S.C.  3601-3620),  Executive  Order 
11063  (Equal  Opportunity  in  Housing), 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  (nondiscrimination 
against  handicapped  individuals),  and 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-6107)  (nondiscrimination  on 
the  basis  of  age). 

(b)  Subcontracting.  The  applicant 
administers  its  housing  counseling 
services  through  its  own  counseling  staff 
and  does  not  subcontract  for  the 
delivery  of  such  services.  (This  . 
prohibition  does  not  preclude  an 
approved  agency  from  referring  clients 
to  other  community  resources  for 
assistance  as  provided  by  §  214.12(i).) 
The  only  exception  to  this  provision 
may  occur  under  housing  counseling 
demonstration  programs  for  which  HUD 
has  granted  prior  approval  for  a 
subcontracting  arrangement. 

(c)  Avoidance  of  conflict  of  interest. 
The  applicant  and  its  staff  shall  avoid 
any  action  that  might  result  in,  or  create 
the  appearance  of,  administering  the 
housing  counseling  operation  for 
personal  or  private  gain;  providing 
preferential  treatment  to  any 
organization  or  person;  or  undertaking 
any  action  that  might  compromise  the 
applicant's  ability  to  ensure  compliance 
with  the  requirements  of  this  part  and  to 
serve  the  best  interests  of  its  clients. 

(d)  Drug-free  workplace.  The 
applicant  provides  a  drug-free 
workplace  and  complies  with  the 
requirements  of  the  Drug-Free 


Workplace  Act  of  1988  as  implemented 
by  24  CFR  part  24,  subpart  F. 

(e)  Compliance  with  HUD  fee 
guidelines.  If  the  applicant  intends  to 
charge  counseling  fees,  the  applicant 
shall  comply  with  the  fee  guidelines  of 
§  214.62. 

§  214.16    Preliminary  application. 

(a)  Submission.  An  applicant  meeting 
the  organizational  requirements  of 

§  214.12  shall  submit  a  preliminary         j 
application  on  Form  HUI>-9900A 
(Preliminary  Application  for  HUD 
Approval  as  a  Housing  Counseling 
Agency),  or  on  such  other  form  as  may 
be  prescribed  by  the  Secretary.  The 
preliminary  application  must  be 
accompanied  by  the  evidence  and 
certifications  required  by  §§  214.12- 
214.14  and  all  supplementary 
statements,  certifications  or  other 
documents  required  by  this  subpart  B  or 
by  the  preliminary  application  form. 

(b)  Review  by  HUD.  Within  30  days 
from  the  date  of  receipt  of  the 
preliminary  application.  HUD  will 
review  the  preliminary  application  and 
notify  the  applicant  whether  the 
preliminary  application  has  been 
approved  or  disapproved. 

(1)  Approval  HUD  will  notify  the 
applicant  of  the  approval  of  the 
preliminary  application  by  letter  or 
telephone  call. 

(2)  Disapproval.  HUD  will  notify  the 
applicant  of  the  disapproval  of  the 
preliminary  application  by  letter  which 
provides  specific  reasons  for  the 
disapproval.  The  applicant  may  appeal 
HUD's  disapproval  decision  by 
following  the  appeal  procedures  of 

§  214.54. 

§  214.18    Post-filing  conference. 

Following  approval  of  the  preliminary 
application  and  before  submission  of  the 
final  application,  an  applicant  must 
schedule  a  conference  with  a  HUD  Field 
Office  representative.  HUD  will  not 
process  the  final  application  until  the 
required  conference  has  been  held.  The 
conference  generally  will  be  held  at  the 
applicant's  office  but  may  be  held  at  a 
conveniently  located  HUD  office.  In  the 
event  a  HUD  Field  Office  representative 
is  unable  to  meet  personally  with  the 
applicant,  the  conference  will  be 
conducted  by  telephone  at  HUD's 
expense.  The  purpose  of  the  conference 
is  to  assist  the  applicant  with 
preparation  of  the  final  application  and 
with  preparation  for  operating  as  an 
approved  agency. 

§214J»)    Final  application. 

(a)  Filing  deadline.  Within  90  days 
from  the  date  of  the  post-filing 
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conference,  the  applicant  shall  submit  a 
final  application.  Failure  of  the  applicant 
to  submit  the  final  application  within  90 
days  of  the  post-filing  conference  will 
require  the  applicant  to  schedule  a  new 
post-filing  conference.  Any  expenses 
incurred  for  the  second  conference  must 
be  borne  by  the  applicant. 

(b)  Form  of  application.  The  applicant 
shall  submit  a  final  applicafion  on  Form 
HUD-990QB  (Final  Application  for  HUD 
Approval  as  a  Housing  Counseling 
Agency)  or  on  such  other  form  as  may 
be  prescribed  by  the  Secretary.  The  final 
application  must  be  accompanied  by  the 
following: 

(1)  Housing  counseling  plan.  The 
applicant  shall  submit  a  statement 
describing  in  detail  the  housing 
counseling  services  it  intends  to  provide 
as  an  approved  agency  and  the 
resources  available  for  successful 
delivery  of  those  services. 

(2)  Other  information.  The  final 
application  shall  be  accompanied  by  all 
supplementary  statements,  certifications 
or  other  documents  required  by  this 
subpart  B  or  by  the  final  application 
form. 

(c)  Review  by  HUD.  Within  60  days 
from  the  date  of  receipt  of  the  final 
application.  HUD  will  review  the  final 
application  and  notify  the  applicant 
whether  the  application  has  been 
approved  or  disapproved. 

(1)  Approval.  HUD  will  notify  the 
applicant  of  approval  of  the  final 
application  by  letter.  The  approval  letter 
will  be  accompanied  by  an  acceptance 
form  which  must  be  signed,  dated  and 
returned  by  the  applicant.  HUD  will 
only  approve  an  application  that  meets 
all  requirements  and  conditions  set  forth 
in  this  part.  No  conditional  approvals 
will  be  granted. 

(2)  Disapproval.  HUD  will  notify  the 
applicant  of  the  disapproval  of  the  final 
application  by  a  letter  which  provides 
specific  reasons  for  the  disapproval. 
Within  45  days  of  the  date  of  the 
disapproval  decision,  an  applicant  who 
disagrees  with  the  decision  may  take 
further  action  as  follows: 

(i)  Appeal  the  disapproval  decision  by 
following  the  appeal  procedures  of 
§  214.54: 

(ii)  Request  another  post-filing 
conference;  however,  any  expenses 
incurred  for  this  conference  must  be 
borne  by  the  applicant: 

(iti)  Submit  a  revised  final  application 
which  corrects  the  deficiencies  noted  by 
HUD  in  the  disapproval  letter. 

§214.22    Approval  by  HUD. 

(a)  Certificate  of  approval.  Upon 
receipt  of  the  acceptance  form  referred 
to  in  §  Z14.20(cKl).  HUD  will  issue  to  the 


applicant  a  "Certificate  of  Approval"  as 
a  HUD  housing  counseling  agency. 

(b)  Period  of  approval.  The  period  of 
approval  is  effective  as  of  the  date  of  the 
approval  letter  and  expires  24  months 
fnwa  that  date  unless  approval  is 
withdrawn  or  terminated  before  the 
expiration  date,  as  provided  by  i  214.52. 

Subpart  C— Counseling  Services  and 
Performance  Requirements  of 
Approved  Agencies 

9  214.30    Cotinaellng  senffces. 

(a)  Basic  service  requirements.  Each 
approved  agency  shall  offer  the 
following  basic  services: 

(1)  Screening  interview.  Every 
potential  client  must  be  afforded  a 
screening  interview.  The  screening 
interview  allows  the  approved  agency  to 
identify  the  client's  housing  need  or 
housing  problem  and  to  determine 
whether  assistance  can  be  provided 
through  the  agency's  counseling 
services.  The  screening  interview  must 
be  a  face-to-face  interview  between  the 
counselor  and  the  client,  unless  a  face- 
to-face  interview  would  create  undue 
hardship  for  the  client,  in  which  case  a 
telephorte  interview  is  acceptable.  The 
screening  interview  must  be  conducted 
by  a  counselor  and  must  be  documented 
with  a  record  of  time,  date  and 
participants. 

(2)  Counseling  plan.  A  counselor  must 
prepare  a  counseling  plan  for  each  client 
which  outlines  the  actions  the  agency 
and  the  client  will  take  to  resolve  the 
client's  housing  need  or  housing 
problem.  The  counselor  must  obtain  the 
client's  consent  before  implementing  the 
plan. 

(3)  Client  follow-up.  A  counselor  must 
contact  a  client  periodically  to  ensure 
that  progress  is  being  made  in  resolving 
the  client's  housing  need  or  housing 
problem,  and  to  determine  whether 
additional  counseling  sessions  or  other 
types  of  counseling  services  are 
required. 

(4)  Written  termination  of  counseling. 
Each  client  of  the  agency  must  be 
provided  written  notice  that  counseling 
has  been  terminated.  Termination 
occurs  when: 

(i)  The  client's  housing  need  is  met  or 
the  client's  housing  problem  is  resolved; 

(ii)  The  agency  determines  that  further 
counseling  will  not  meet  the  client's 
housing  need  or  resolve  the  client's 
housing  problem; 

(iii)  The  client  terminates  counseling; 

(iv)  The  client  fails  to  comply  with  the 
agreed-upon  counseling  plan;  or 

(v)  The  client  fatto  to  appear  for 
counseling  sessions. 

(5)  Required  areas  of  counseling.  As 
required  by  i  214.12(g)(2),  an  approved 


agency's  counseling  staff  must  have 
working  knowledge  of  HUD's  single 
family  and  multifamily  housing 
programs  and  of  housing  programs 
available  in  the  local  and  community 
housing  market.  Counseling  and 
guidance  must  be  provided  to  the  client 
in  these  areas.  The  agency  will 
determine  which  additional  approved 
areas  of  housing  counseling  will  be 
provided  in  accordance  with  {  214.30(b), 

(b)  Approved  areas  of  counseling.  "The 
following  areas  are  approved  areas  of 
housing  counseling: 

Alternatives  to  foreclosure:        I 

Assessment  of  causes  of  probleitis; 

Displacement  and  relocation: 

Escrow  and  deposit  accounts; 

Fair  housing  laws; 

Foreclosure  and  eviction  procedures: 

Home  equity  conversion  mortgage 
insurance  program; 

Household  management; 

Housing  and  assistance  for  the 
homeless; 

Housing  care  and  maintenance: 

Housing  selection; 

HUD  mortgage  insurance  and 
assistance  programs; 

HUD  rental  and  subsidy  programs; 

Landlord-tenant  laws; 

Lease  and  rental  agreements; 

Money  and  budget  management: 

Purchase  procedures  and  financing; 

Qualifying  for  HUD  subsidies: 

Real  estate  and  mortgage  terminology; 

Referrals  to  other  sources; 

Rights  and  responsibilities  of 
homeowners  and  tenants;  and 
Any  other  area  of  housing  counseling 
that  is  determined  to  be  appropriate  by 
the  agency  and  approved  by  the 
Secretary. 

(c)  Range  of  counseling  services 
provided.  An  approved  agency  may 
offer  counseling  in  all  areas  listed  in 
§  214.30(b)  of  may  specialize  in 
providing  counseling  in  only  certain  of 
the  approved  areas. 

§  214.32    Performance  requirements. 

To  maintain  approval  status,  an 
approved  agency  must  meet  the 
following  requirements: 

(a)  Organizational  requirements.  The 
approved  agency  must  maintain  the 
organizational  status  and  standards 
required  by  (214.12. 

(b)  Agency  practices.  The  approved 
agency  must  comply  with  the  practices 
prescribed  in  (  214.14. 

(c)  Workload.  During  each  12-month 
period  of  approval,  an  approved  agency 
must  counsel  at  least  50  clients. 

(d)  Staff  training  and  monitoring.  The 
approved  agency  must  ensure  that 
newly  employed  counselors  receive 
proper  training  in  the  required  areas  of 
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housing  counseling.  The  approved 
agency  must  also  ensure  that 
management  periodically  monitors  the 
work  of  counselors  by  reviewing  client 
files  to  determine  the  adequacy  and 
effectiveness  of  the  counseling  offered 
and  delivered  to  clients. 

(e)  Grant  agreement  performance 
requirements.  Approved  agencies  which 
are  grantees  must  also  comply  with  the 
performance  standards  set  out  in  the 
grant  agreement.  (See  S  214.74(a).] 

(f)  Other  requirements.  Each  approved 
agency  must  also  comply  with  the 
notification  requirements  of  S  214.34.  the 
recordkeeping  requirements  of  S  214.36 
and  the  reporting  requirements  of 

i  214.38. 

§214.34    Agency  organizational  and 
service  change*. 

(a)  Notification  to  HUD.  An  approved 
agency  must  notify  the  HUD  Field 
Office,  in  writing,  within  15  days  from 
the  date  of  the  occurrence  of  any  of  the 
following  events: 

(1)  Loss  of  nonproHt  status; 

(2]  Inability  to  comply  with  State  and 
local  requirements  governing  housing 
counseling  agencies: 

(3)  Inability  to  comply  with  terms  of 
the  grant  agreement,  in  the  case  of  a 
grantee: 

(4)  Change  in  address  or  telephone 
number  of  any  of  the  approved  agency's 
counseling  facilities; 

(3)  Change  in  any  of  the  counseling 
staff; 

(6)  Change  in  offered  counseling 
services; 

(7)  Change  in  the  geographical  area 
served  by  the  approved  agency; 

(8)  Change  in  any  other  aspect  of  the 
approved  agency's  operation  that 
impairs  the  agency's  ability  to  comply 
with  the  requirements  of  this  part. 

(b)  Action  by  HUD.  Dependent  upon 
the  nature  of  the  change  in  the  agency's 
organizational  structure  or  service 
delivery,  HUD  may  withdraw  approval 
as  provided  in  S  214.52. 

$214.36    Recordkeeping. 

(a)  Recordkeeping  system.  Each 
approved  agency  must  have  an 
established  system  of  recordkeeping.  An 
approved  agency  may  use  any 
recordkeeping  system,  provided  that  the 
system  lends  itself  to  easy  retrieval  and 
review  of  housing  counseling  data  by: 
the  agency's  counseling  staff;  HUD;  and 
the  General  Accounting  Office  (GAO). 

(b)  Client  records.  An  approved 
agency  must  maintain  a  separate  file  for 
each  client. 

(1)  Information  on  file.  Each  client  file 
must  contain,  at  a  minimum,  the 
following  infonnation: 


(i)  The  client's  name,  address  and 
telephone  number  and.  for  clients  with 
HUD-insured  mortgages,  or  clients 
participating  in  HUD  housing  programs, 
to  the  extent  feasible,  the  client's  race, 
ethnicity  and  gender,  in  accordance  with 
section  562  of  the  Housing  and 
Community  Development  Act  of  1987; 

(ii]  The  counselor's  name  or 
counselors'  names  if  there  is  more  than 
one  counselor  as  may  be  the  case  when 
the  client  is  a  group  of  individuals; 

(iii)  A  client  identification  number 
(HUD  will  provide  each  approved 
agency  with  the  type  of  identification 
system  to  be  used  for  clients  involved  in 
certain  HUD  housing  programs); 

(iv)  The  screening  interview  report: 

(v)  A  copy  of  the  counseling  plan 
developed  by  the  counselor  on  behalf  of 
the  client: 

(vi)  A  report  on  each  counseling 
session,  each  follow-up  telephone  call  or 
visit,  and  each  termination  of 
counseling:  and 

(vii)  Copies  of  all  correspondence, 
reports  and  other  documents  pertaining 
to  the  client  and  the  services  provided. 

(2)  Maintenance  of  client  files. 
Approved  agencies,  not  operating  under 
a  grant  agreement,  shall  maintain  client  . 
files  for  a  period  of  three  years  from  the 
date  of  written  termination  of  counseling 
services  for  a  client.  Approved  agencies, 
operating  under  a  grant  agreement,  shall 
maintain  client  files  for  the  period 
specified  in  the  grant  agreement,  if 
different  from  the  period  specified  in 
this  section. 

(3)  Confidentiality  of  client  records. 
The  approved  agency  must  ensure  the 
confidentiality  of  each  client's  personal 
and  financial  information,  including 
credit  reports,  whether  the  information 
is  received  from  the  client  or  from 
another  source.  Failure  to  maintain  the 
confidentiality  of.  or  improper  use  of. 
credit  reports  may  subject  the  agency  to 
penalties  under  the  Fair  Credit 
Reporting  Act  (14  U.S.C.  1681). 

(c)  Grantee  records.  Grantees  shall 
maintain  such  additional  records  as  may 
be  required  by  the  grant  agreement,  and 
for  such  periods  as  required  by  the  grant 
agreement. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2502- 
0261) 

$214.3*    Reporting. 

(a)  Performance  report.  An  approved 
agency  must  submit  a  performance 
report  to  HUD  once  a  year  during  each 
year  of  approval.  The  performance 
report  must  be  submitted  on  Form  HUD- 
9902  (which  may  be  obtained  from  the 
HUD  Field  Office),  or  on  such  other  form 
as  may  be  prescribed  by  the  Secretary, 
and  must  be  filed  on  such  date,  and  at 


such  place,  as  specified  by  the  form  or 
by  the  Secretary. 

(b)  Audit.  An  approved  agency  must 
undergo  an  independent  audit  of  its 
financial  records  every  two  years.  The 
audit  must  comply  with  such  provisions 
as  may  be  prescribed  by  the  Secretary. 
A  copy  of  the  audit  report  must  be 
submitted  to  the  HUD  Field  Office 
within  30  days  of  the  date  of  the 
agency's  receipt  of  the  audit  report. 

(c)  Grantee  reports.  Grantees  must 
submit  a  performance  report  at  the 
expiration  of  each  six  month  period  of 
the  term  of  the  grant,  and  at  the 
expiration  of  the  term  of  the  grant, 
regardless  of  whether  six  months  has 
passed  since  the  date  of  submission  of 
the  previous  performance  report.  The 
performance  report  shall  be  filed  on 
such  form  and  in  such  numbers  as 
prescribed  by  the  grant  agreement.  The 
report  shall  be  submitted  to  the 
Government  Technical  Monitor  no  later 
than  the  30th  day  following  the 
expiration  of  each  six  month  period  of 
the  term  of  the  grant,  and  following  the 
expiration  of  the  term  of  the  grant.  The 
final  invoice  to  be  submitted  by  the 
grantee  must  be  accompanied  by  the 
final  performance  report  and  the 
grantee's  final  report  on  counseling 
activities  as  required  by  the  grant 
agreement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0261) 

Subpart  D— Program  Administration 

$214.40    HUD  Field  Office  assistance  and 
monitoring. 

The  HUD  Field  Offices  have 
responsibility  for  providing  assistance  to 
approved  agencies  within  their 
jurisdiction  and  for  monitoring  the 
agencies'  activities. 

(a)  Technical  assistance.  Upon 
request,  HUD  will  furnish  approved 
agencies  with  HUD  handbooks  covering 
various  HUD  housing  programs  and  will 
provide  training  to  the  agency's 
counseling  staff. 

(b)  Monitoring.  Day-to-day  monitoring 
of  an  approved  agency's  activities  will 
be  conducted  from  the  HUD  Field  Office 
location  by  review  of  data  which 
includes,  but  is  not  limited  to 
performance  reports;  audit  reports; 
notifications  of  agency  changes; 
correspondence  to  and  from  the  agency; 
requests  for  technical  assistance  or 
HUD  publications;  supplementary 
materials;  client  files;  client  complaints; 
and  HUD-conducted  client  surveys.  If 
the  data  reveals  ^ny  deficiency  in  the     ' 
agency's  operation,  the  Field  Office  will 
monitor  raore  closely  the  agency's 
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activities  by  an  on-site  visit,  by 
requiring  the  agency  to  submit 
performance  reports  on  a  more  frequent 
basis,  or  by  other  means.  Any  deficiency 
revealed  by  the  monitoring  activities 
may  result  in  withdrawal  of  approval  as 
provided  in  S  214.52. 

$  2 1 4.42    Biennial  performance  review. 

(a)  Form  of  review.  Each  approved 
agency  shall  be  subject  to  a  complete 
performance  review  by  a  representative 
of  the  HUD  Field  Office  or  HUD 
Regional  Office  every  two  years.  The 
performance  review  will  consist  of  a 
review  of  the  agency's  compliance  with 
the  requirements  of  this  part  and  the 
agency's  level  of  success  in  delivering 
counseling  services.  The  individual 
items  to  be  reviewed  in  each  biennial 
performance  review  are  set  forth  In 
Form  HUD-9910  (Biennial  Performance 
Review). 

(b)  Results  of  review.  The  results  of 
an  approved  agency's  biennial 
performance  review  may  affect  its 
approval  statuses  discussed  (see 
subpart  E  of  this  part)  and  may  be 
considered  in  determining  funding 
selection  under  the  grant  program 
described  in  subpart  G  of  this  part 

Subpart  E— Reapproval,  Withdrawal  or 
Tarmination  of  Approval  Status,  and 
Appeal  Rights 

$  214.50    ReapprovaL 

Upon  expiration  of  its  period  of 
approval,  an  agency  will  be  reapproved 
for  another  two-year  period  as  provided 
by  paragraph  (a)  of  this  section;  receive 
conditional  reapproval  under  paragraph 
(b)  of  this  section;  or  will  have  its 
approval  withdrawn  in  accordance  with 
S  214.52. 

(a)  Unconditional  reapproval. 
Dependent  upon  the  results  of  the  Field 
Office's  monitoring  of  an  approved 
agency's  operation,  as  described  in 

§  214.40.  or  the  results  of  performance 
review,  as  described  in  t  214.42.  an 
agency  may  be  unconditionally 
reapproved  for  another  two-year  period. 

(b)  Conditional  reapproval.  An 
approved  agency  shall  receive  a 
conditional  approval  if  the  results  of  the 
Field  Office's  monitoring  of  the  agency's 
activities  or  the  results  of  an  agency's 
performance  review  reveal  deficiencies 
which  require  correction.  HUD  will 
advise  the  agency  in  writing  of  the 
specific  areas  that  require  improvement 
or  correction.  A  conditional  reapproval 
shall  remain  in  effect  for  a  period  of  90 
calendar  days.  On  or  before  the 
expiration  of  the  90  days,  the 
conditional  approval  may  be  changed  to 
an  unconditional  approval  if  the  agency 
demonstrates  that  it  has  corrected  the 


deficiencies  noted  by  HUD.  Failure  to 
correct  the  deficiencies  at  the  end  of  the 
90-day  period  will  result  in  withdrawal 
of  approval. 

$214.52    Withdrawal  or  termination  of 
approval  status. 

Withdrawal  or  termination  of  an 
agency's  approval  status  will  be 
effective  upon  written  notification  of 
withdrawal  of  approval  by  HUD.  as 
provided  in  paragraph  (a)  of  this  section, 
or  upon  written  notification  of 
termination  of  approval  by  the  agency, 
as  provided  in  paragraph  (b)  of  this 
section.  Upon  termination  or 
withdrawal,  the  agency  must  return  to 
HUD  any  unexpired  certificate  of 
approval.  If  the  approved  agency  is  also 
a  grantee,  the  withdrawal  or  termination 
also  terminates  further  funding  under 
the  grant  award.  A  grantee  will  not 
receive  grant  payments  from  HUD  for 
any  counseling  activities  after  the  date 
on  which  its  approval  has  been 
withdrawn  or  terminated. 

(a)  Withdrawal  of  approval.  HUD 
may  withdraw  its  approval  of  any 
agency  upon  the  occurrence  of  any  of 
the  following  events: 

(1)  At  the  convenience  of  the  federal 
government; 

(2)  The  approved  agency  loses  its 
nonprofit  status; 

(3)  The  approved  agency  is  unable  to 
comply  with  the  state  and  local 
requirements  governing  housing 
counseling  agencies; 

(4)  The  approved  agency,  if  also  a 
grantee,  is  unable  to  comply  with  the 
terms  of  the  grant  agreement; 

(5)  The  approved  agency  is  found  to 
have  engaged  in  practices  prohibited  by 
$  214.14. 

(6)  The  approved  agency  is  unable  or 
unwilling  to  correct  the  deficiencies 
noted  in  the  conditional  approval  within 
the  time  allotted. 

(b)  Termination  by  approved  agency. 
An  approved  agency  may  terminate  its 
relationship  with  HUD  as  an  approved 
agency  at  any  time,  upon  written 
notification  to  HUD. 

$214.54    Appeal  rights. 

An  applicant  for  approval,  or  an 
approved  agency  seeking  reapproval, 
shall  have  the  right  to  appeal  any 
adverse  decision  rendered  by  HUD 
under  this  part. 

(a)  Informal  appeal.  An  applicant  or 
approved  agency  may  make  an  informal 
appeal  by  telephoning  the  Field  Office 
and  speaking  with  the  staff  person  in 
charge  of  the  Housing  Counseling 
Program.  The  applicant  or  approved 
agency  shall  identify  the  adverse 
decision  and  State  the  reasons  for 
objection  to  the  decision. 


(b)  Formal  appeal.  An  applicant  or 
approved  agency  may  make  a  formal 
appeal  of  an  adverse  decision  by 
appealing  in  writing  to  the  Director  of 
Housing  Management  of  the  Field 
Office.  If  the  Field  Office  upholds  the 
adverse  decision,  the  applicant  or 
approved  agency  may  appeal  in  writing 
to  the  Government  Technical 
Representative.  The  written  appeal  shall 
identify  the  adverse  decision  and  state 
the  reasons  for  objection  to  the  decision. 
The  written  appeal  may  include  a 
request  for  a  meeting  with  a  HUD 
representative. 

(c)  Appeal  by  grantee  under  grant 
agreement.  A  grantee  may  appeal  an 
adverse  decision,  on  a  program  matter 
under  the  grant  agreement,  made  by  the 
Government  Technical  Monitor  for 
Housing  Counseling  in  the  HUD  Field 
Office  by  writing  to  the  Government 
Technical  Representative  in  the 
Regional  Office.  The  written  appeal 
shall  identify  the  adverse  decision  and 
state  the  reasons  for  objection  to  the 
decision. 

(c)  Timeliness  of  appeal.  An  appeal 
must  be  received  by  the  appropriate 
HUD  office  within  45  days  of  the  date  of 
the  HUD  decision  being  appealed.  HUD 
is  not  obligated  to  review  appeals 
received  after  this  45-day  period. 

Subpart  F— Financial  Rasourcos 

S  214.60    Funding  sources. 

Grants  awarded  under  subpart  G  of 
this  part  represent  only  partial 
reimbursement  to  grantees  for  costs 
incurred  in  the  operation  of  a  housing 
counseling  agency.  HUD,  therefore, 
recommends  that  approved  agencies 
seek  funding  from  programs  other  than 
the  grant  program  under  subpart  G  of 
this  pari. 

(a)  Non-federal  sources.  Approved 
agencies  should  seek  funding  from 
private  sources  and  other  public 
sources,  including  State  and  local 
government  and  community  sources.  In 
seeking  funding  from  other  sources,  an 
approved  agency  must  avoid  any 
possible  conflict  of  interest.  (See 

S  214.14(c).)  As  provided  in  S  214.12(f), 
HUD  reserves  the  right  to  approve 
sources  of  funding. 

(b)  Community  Development  Block 
Grants.  Approved  agencies  may  be 
eligible  \a  receive  monies  under  the 
Community  Development  Block  Grant 
Program  established  under  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974.  Agencies  are  encouraged  to 
contact  their  local  HUD  Field  Office  for 
information  about  grants  available 
under  this  program. 
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S  214.$2    CoufWcJtng  («•«. 

(a]  Restricted  fees.  An  approved 
agengy  may  not  cfaaige  counseling  fees 
to  clients  participating  in  HUD  housing 
programs  as  homeowners  or  tenants. 

(b)  Approved  fees.  Approved  agencies 
may  charge  counseling  fees  to  all  other 
clients  subject  to  the  following 
requirements: 

(1}  No  counseling  fee  will  be  chai:ged 
to  a  client  who  cannot  afford  the  fee; 

(2]  Counseling  fees  must  be  nominal 
and  comparable  to  fees  charged  by 
similar  agencies  for  siinilar  services: 

(3)  Counseling  fees  must  be 
established  using  a  sliding  scale 
formula,  i.e.,  based  on  a  client's  income: 

(4)  No  fee  will  be  charged  to  a  client 
whom  the  approved  agency  counsels  as 
a  requirement  under  a  HUD  grant. 

Subpart  G — Grant  Program 

§  214.70    Grant  assistance  under  section 
106. 

Section  106  authorizes  two  types  of 
grant  assistance:  grant  assistance  under 
section  106(a]  and  grant  assistance 
under  section  106(c). 

(a)  Section  W6(a)  assistance. 
Approved  housing  counseling  agencies 
shall  use  section  106(8)  assistance  to 
provide  the  counseling  services  to 
tenants,  clients  interested  in 
homeowaership,  iaclading  clients 
interested  in  the  home  loans  specified  in 
paragraphs  (a)  (1)  throng  (3)  of  this 
section,  and: 

(1)  Homeowners  with  HUD-insured 
loans: 

(2)  First-time  homebuyera  with 
guaranteed  loans  under  section  502(h)  of 
the  Housing  Act  of  1949  (i.e..  home  loans 
guaranteed  by  the  Farmers  Home 
Administration);  and 

(3)  Homeowners  with  loans 
guaranteed  or  insured  under  Chapter  37 
of  title  38,  United  States  Code  (i.e..  home 
loans  insured  or  guaranteed  by  the 
Department  of  Veterans  Affairs). 

(b)  Section  106[cJ  assistance. 
Approved  housing  counseling  agencies 
shall  use  section  106(c)  assistance  only 
to  counsel  "eligible  homeowners"  (as 
this  term  is  defmed  in  S  214.82. 

§214.72    Grants:  noMcatioa,  appHealion 
and  Mlacticn  proceee. 

(a)  Notice  of  fund  availability.  When 
funds  are  made  available  by  the 
Congress  for  assistance  to  approved 
agencies,  HUD.  in  accordance  with  the 
regulations  at  24  CFR  part  12.  will 
publish  a  notice  of  fund  availability 
(NOFA)  in  the  Federal  Register  and 
invite  all  approved  agencies  to  apply  for 
grants.  The  NOFA  wilL 

(1)  Explain  how  application  packages 
may  be  obtained,  and  describe  specific 
application  requirements: 


(2)  Specify  the  place  for  filing 
completed  applications,  and  the  date  by 
which  the  applications  must  be  received 
at  that  location; 

(3)  State  the  amount  of  funding 
available  nnder  the  NOFA; 

(4)  Describe  generally  the  procedures 
by  which  grants  are  awarded  and  the 
terms  of  the  grant; 

(5)  Provide  other  appropriate  program 
information  and  guidance,  as  may  be 
required  by  the  regiilations  at  24  CFR 
part  12. 

(b)  Regional  allocation.  HUD 
allocates  available  funds  to  each  HUD 
Region  for  implementing  the  Housing 
Cotmseling  Program.  The  amount  of 
funds  allocated  to  each  HUD  Region  for 
a  given  fiscal  year  will  be  stated  in  the 
NOFA.  Approved  agencies  applying  for 
grants  are  selected  within  a  Region  on  a 
competitive  basis  generally  described  in 
this  subpart  G  and  more  specifically 
described  in  the  NOFA. 

(c)  Application.  The  agency  applicants 
must  submit  applications  for  grants 
made  available  under  this  subpart  in  the 
form  and  within  the  time  periods 
established  by  HUD  as  set  forth  in  the 
NOFA.  At  a  minimum,  HUD  will  require 
the  applications  to  include  all  pertinent 
information  about  the  apphcant  agency 
including  date  of  approval,  performance 
reviews,  and  geographical  areas  where 
housing  counseling  is  performed. 

(d)  Selection  process.  Applications 
will  be  reviewed  and  evaluated  on  the 
basis  of  the  criteria  set  forth  in 

S  214J2(c)  and  on  4he  basis  any 
additional  criteria  set  forth  in  the 
NOFA.  Grants  will  be  awarded  to 
applicants  within  each  Regional  area. 
Grants  are  awarded  for  a  12-month 
period.  HUD  will  notify,  in  writing,  each 
applicant  agency  concerning  whether 
the  agency's  application  has  been 
selected  for  a  grant  award.  HUD  also 
will  comply  with  all  publication, 
notification  and  disclosure  requirements 
set  forth  in  24  CFR  part  12. 

(e)  Use  of  grant  funds.  The  use  of 
funds  awarded  under  this  grant  program 
is  subject  to  the  disclosure  requirements 
and  prohibitions  of  section  319  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U5.C  1352)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants  and  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government. 
The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients. 


and  subredptents  of  assistance 
exceeding  SlOCOOO  to  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection  with 
the  assistance.  The  regulation  also 
requires  disclosures  from  applicants, 
and  subrecipients  if  nonappropriated 
funds  have  been  spent  or  committed  for 
lobbying  activities. 

S  214^4    Grant  program. 

(a)  Grant  agreement.  Each  successful 
applicant  will  enter  into  a  grant 
agreement  with  HUD.  The  grant 
agreement  establishes  certain  additional 
terms  and  conditions  to  which  the 
approved  agency  must  adhere  to  receive 
funding  from  HUD.  These  terms  include 
additional  reporting  and  recordkeeping 
requirements.  Hie  grant  agreement  also 
establishes  the  procedure  by  which  a 
grantee  receives  payment  under  the 
grant.  Each  grantee  is  paid  on  the  basis 
of  a  monthly  invoice  submitted  to  HUD 
by  the  grantee.  The  grant  agreement  sets 
forth  the  information  to  be  included  in 
each  invoice. 

(b)  Administration.  The  grant  program 
is  administered  by  the  Government 
Technical  Representative  who  is 
assisted  by  the  Government  Technical 
Monitor. 

(c)  Grant  agreement  coatrolling.  The 
grant  agreement  shall  be  controlling  in 
any  case  of  conflict  between  the  terms 
of  the  grant  agreement  and  of  this  part 
214. 

Subpart  H— ReaponsibUmes  of 
Creditors 

§  214  JO    Purpose  and  applcabMty. 

(a)  Purpose.  This  subpart  implements 
section  106(c)(5)  that  requires  lenders  to 
inform  delinquent  mortgagors  about  the 
availability  of  the  creditor's  counseling 
services  and  of  HUD's  Housing 
Counseling  Program. 

(b)  Applicability.  The  section  106(c) 
(notification  requirement  applies  to  all 
home  loans,  including  conventional 
mortgages  and  home  loans  and  those 
insured  by  HUD.  except  for  those  loans 
assisted  by  the  Farmers  Home 
Administration  under  title  V  of  the 
Housing  Act  of  1989.  and  those  loans 
insured  or  guaranteed  by  the 
Department  of  Veterans  A^airs  under 
chapter  37  of  title  36.  United  States 
Code. 

§214.82    Deflnitiona. 

In  addition  to  the  terms  defined  in 
S  214.5,  the  following  terms  used  in  this 
subpart  H  shall  have  the  meaning 
indicated: 

Delin^juent  means  a  mortgage  account 
where  a  payment  is  due  and  not  paid. 
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Eligible  homeowner  means  a 
homeowner  with  a  home  loan  secured 
by  property  that  is  the  principal 
residence  of  the  homeowner;  and  the 
home  loan  is  not  assisted  under  title  V 
of  the  Housing  Act  of  1949  (Rural 
Housing):  and  the  homeowner  is 
expected  to  be  unable  to  make 
payments,  correct  a  home  loan 
delinquency  within  a  reasonable  time, 
or  resume  full  home  loan  payments, 
because  of  an  involuntary  loss  of.  or 
reduction  in  the  employment  of  the 
homeowner,  the  self-employment  of  the 
homeowner,  or  in  the  income  of  the 
homeowner,  or  of  any  similar  loss  or 
reduction  experienced  by  any  person 
who  contributes  to  the  income  of  the 
homeowner.  For  purposes  of  a  creditor's 
duty  of  notification,  "eligible 
homeowner"  does  not  include  a 
homeowner  whose  loan  is  insured  or 
guaranteed  under  Chapter  37  of  title  38, 
United  States  Code,  or  a  homeowner 
who  pays  the  amount  overdue  before 
the  expiration  of  the  45-day  period. 

Home  loan  has  the  same  meaning  as 
in  §  214.5. 

Homeownership  counseling  means 
informing,  advising,  and  assisting 
homeowners  on  those  areas  of  housing 
counseling  that  are  specifically  directed 
to  the  rights  and  responsibilities  of 
homeowners. 

Mortgage  means  a  first  lien  upon  real 
property  as  is  commonly  given  to  secure 
advances  on.  or  the  unpaid  purchase 
price  of.  real  property  under  the  laws  of 
the  jurisdiction  where  the  real  property 
is  situated  together  with  the  credit 
instruments,  if  any,  secured  by  the  first 
lien. 

Mortgagee  means  the  lender  under  a 
mortgage. 

Mortgagor  means  the  borrower  under 
a  mortgage. 

Principal  residence  means  the 
dwelling  where  the  mortgagor  maintains 
his  or  her  permanent  residence,  and 
spends  the  majority  of  his  or  her  time  at 
this  resident  during  the  calendar  year. 
The  only  exception  to  the  "principal 
residence"  requirement  applies  to  a 


member  of  the  armed  forces  who. 
because  of  active  duty,  cannot  occupy 
the  property  but  intends,  at  the  end  of 
active  duty,  to  occupy  the  property  as 
the  principal  residence. 

Residential  property  means  a  one- 
family  residence,  including  a  one-family 
unit  in  a  condominium  project,  a 
membership  interest  and  occupancy 
agreement  in  a  cooperative  housing 
project,  and  a  manufactured  home  and 
the  lot  on  which  the  home  is  situated. 

Section  106(c)(5)  means  section 
106(c)(5)  of  the  Housing  and  Urban 
Development  Act  of  1968,  which  was 
created  by  section  169  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L.  100-242,  approved 
February  5, 1988),  as  amended  by 
section  577  of  the  Cranston-Gonzalez 
National  .Affordable  Housing  Act  of  1990 
(Pub.  L.  101-625,  approved  November  28. 
1990.) 

§214.84   Housing  counseling;  notification 
by  crsditors. 

(a)  Duty  of  notification.  A  creditor 
must  notify  an  eligible  homeowner  of 
the  availability  of  homeownership 
counseling  whenever  the  mortgage  of  an 
eligible  homeowner  is  delinquent. 
Delinquent  mortgage  includes 
delinquent  mortgages,  home  equity 
loans,  deeds  of  trust,  second  liens  and 
any  other  loan  secured  by  the 
mortgagor's  principal  residence. 

(b)  Form  of  notification.  The  notice  of 
availability  of  homeownership 
counseling  must  contain  information  on 
any  counseling  provided  by  the  creditor 
and  either  the  name,  address  and 
telephone  number  of  the  HUD-approved 
agencies  located  near  the  homeowner, 
or,  subject  to  the  availability  of 
appropriations  and  as  more  fully 
described  in  paragraph  (d)  of  this 
section,  the  toll-free  telephone  number 
operated  by  HUD  through  which  any 
eligible  homeownefr  can  obtain  a  list  of 
HUD-approved  housing  counseling 
agencies. 

Section  106(c)(5)  does  not  require  that 
notice  of  the  availability  of  counseling 


assistance  be  made  by  certified  mail. 
However,  a  creditor  should  be  in  a 
position  to  prove  delivery  of 
notification,  in  the  event  a  homeowner 
alleges  noncompliance  with  section 
106(c)(5). 

(c)  Timing  of  notification.  Notification 
of  the  availability  of  homeownership 
counseling  must  be  made  to  the  eligible 
homeowner  within  45  days  from  the 
date  that  homeowner's  mortgage 
account  became  delinquent. 

(d)  Listing  of  HUD-approved  agencies 
and  monitoring  of  creditor's  notification. 
Subject  to  the  availability  of 
appropriations.  HUD  will  contract  with 
a  private  entity  under  which  the  entity 
will: 

(1)  Operate  a  toll-free  telephone 
number  through  which  any  eligible 
homeowner  can  obtain  a  list  of  HUD- 
approved  agencies  experienced  in  the 
provision  of  homeownership  counseling, 
and  located  within  the  area  in  which  the 
homeowner's  residential  property  is 
located: 

(2)  Monitor  the  compliance  of 
creditors  with  the  notification 
requirements  of  section  106(c)(5);  and 

(3)  Report  to  HUD.  not  less  than 
annually,  regarding  the  extent  of 
compliance  of  creditors  with  the 
notification  requirements  of  section 
106(c)(5). 

S  214  J6    Creditor  homeownership 
counseling. 

Section  106(c)(5)  does  not  require  that 
any  creditor  provide  homeownership 
counseling.  Creditors  that  offer  their 
own  homeownership  counseling  are  not 
required  to  be  approved  by  HUD  under 
subpart  B  of  this  part.  Creditors  that 
offer  their  own  homeownership 
counseling  are  not  exempt  from  the 
notification  requirements  of  §  214.84, 

Dated:  September  10. 1991. 
Arthur  |.  Hill. 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
(FR  Doc.  91-27556  Filed  11-14-91:  8:45  am) 
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Title  3— 

The  President 


Notice  of  November  14,  1991 

Continuation  of  Emergency  Regarding  Export  Control 
Regulations 


On  November  16,  1990,  consistent  with  the  authority  provided  me  under  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701,  et  seq.],  I 
issued  Executive  Order  No.  12735.  In  that  order,  I  declared  a  national  emer- 
gency with  respect  to  the  unusual  and  extraordinary  threat  to  the  national 
security  and  foreign  policy  of  the  United  States  posed  by  the  proliferation  of 
chemical  and  biological  weapons.  Because  the  proliferation  of  these  weapons 
continues  to  pose  an  unusual  and  extraordinary  threat  to  the  national  security 
and  foreign  policy  of  the  United  States,  the  national  emergency  declared  on 
November  16,  1990,  must  continue  in  effect  beyond  November  16,  1991. 
Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies  Act 
(50  U.S.C.  1622(d]),  I  am  continuing  the  national  emergency  declared  in 
Executive  Order  No.  12735. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted  to  the 
Congress. 


[FR  Doc.  91-27779 
Filed  11-14-91;  11:54  am| 
Billing  code  319S-01-M 
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WHAT:      Free  public  briefings  (approximately  3  hours)  to  present- 

1.  The  regulatory  process,  with  i  focus  on  the  Federal 
Register  lyttem  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Regiiter  and  Code 
of  Federal  Reguialioni. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 
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1100  L  Street  NW..  Washington.  DC. 
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VISTA  projects- 
Student  community  service  projects,  68220 

Agricultural  Mart(«tlng  S«rvic« 

RUt^S 

Granges  (navel)  grown  in  Arizona  and  California,  58175 

Agricultura  Department 

See  Agricultural  Marketing  Service:  Farmers  Home 
Administration:  Food  and  Nutrition  Service:  Food 
Safety  and  Inspection  Service;  Forest  Service:  National 
Agricultural  Statistics  Service 

Alcohol,  TolMCco  and  Firaarma  Bureau 

PnOPOSCO  RULES 

Alcoholic  beverages: 
Winemaking:  wine  label  terminology,  68199 

Arts  and  Humanities,  National  FourKlatlon 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Child  Support  Enforcement  Offic*  I 

PROPOSED  RULES  t 

Program  operations  standards: 
Federal  claims  collection;  information  safeguarding 
procedures:  Federal  income  tax  refund  offset,  58205 

Coaat  Guard 

PROPOSED  RULES 

Pollution: 

Vessel  response  plans  and  discharge-removal  equipment 
carriage  and  inspection 
Negotiated  rulemaking  committee,  68202 
Bridge  to  Bridge  Radiotelephone  Act:  implemenialion: 
Vessel  communications  equipment;  requirements  to  carry 
VHP  FM  channels  22A  and  67,  58292 

Commerce  Department  | 

See  Export  Administration  Bureau:  International  Trade 
Administration:  National  Institute  of  Standards  and 
Technology:  National  Oceanic  and  Atmospheric 
Administration:  National  Technical  Information  Service 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Union  of  Soviet  Socialist  Republics.  58230 

Consumer  Product  Safety  Commlaalon 

NOTICES 

Meetings:  Sunshine  Act.  58274 
Defense  Department 

RULES 

Freedom  of  Information  Act:  implementation: 

Defense  hivestigntive  Service;  CFR  Parts  removed  and 
redesignated.  68180 

Defense  Mapping  Agency;  CFR  Parts  redesignated.  58179 
Privacy  Act:,  58170 


Records: 
DOD  newspaper  and  civilian  enterprise  publications;  CFR 
Post  redesignated,  58179 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Hazardous  warning  labels,  58296 
Nonccs 
Meetings: 

Ada  Board,  58230 

Science  Board  task  forces,  58230 

Education  Department 
Nonccs 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Consolidated  application  package  for  certain  programs; 
1992-1993  FYs,  58280 
Postsecondary  education: 
National  defense  and  perkins  (national  direct)  student 
loan  program;  directory  of  designated  low-income 
schools,  58277 

Employment  and  Training  Administration 

NOTICES 

Meetings:  I 

Work-Based  Learning  National  Ailvisory  Commission, 
58252 
Nonimmigrant  aliens  temporarily  employed  as  registered 
nurses:  attestations  by  facilities;  list.  58253 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NoncEt 

Atomic  energy  agreements:  subsequent  arrangements.  58231 

Natural  gas  exportation  and  importation: 

Tarpon  Gas  Marketing,  Ud..  58243 
Powerplant  and  industrial  fuel  use:  new  electric  powerplant 
coal  capability;  compliance  certiflcations: 

Kamine/Besicorp  Natural  Dam  LP^  et  •!.,  58243 

Environmental  Protection  Agency 

NOTICES 
Clean  Air  Act: 
Diesel  fuel  sulphur  content:  exemption  petitions — 
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Mining  Wastes  Policy  Dialogue  Conunittee,  58246 
Water  pollution  control: 
Disposal  site  determinations — 
Kuparuk  River  Unit,  North  Slope  Borough.  AK.  68247 

■'   --l   /   }■ 
Executive  Office  of  the  President 
See  Science  and  Technology  Policy  Office 

Export  Administration  Bureau 

NOTICES 

Export  privileges  action  affecting: 
Esmaili-Shad,  Ebrahhn,  58225 
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Export-Import  Bank 
Nonccs 

Meetings: 
Advisory  Committee,  58247 

Family  Support  Administration 

See  Child  Support  Enforcement  Office 

Farm  Credit  Administration 
Nonccs 

Meetings:  Sunshine  Act.  58274 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Associations — 
Community  facility  loans  and  grants;  rural  drinking 
water  supplies.  58177 

Federal  Aviation  Administration 

PflOPOSED  RUl£S 

Airworthiness  directives: 
Boeing.  58189.  58193 

(3  documents) 
Fokker,  58190 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Airplanes,  small — 
Airplanes  with  reciprocating  engines;  oxygenates  and 
oxygenated  gasoline  fuels  certification.  58270 
Meetings: 
Aviation  Rulemaking  Advisory  Committee.  58270 

Federal  Communications  Commission 

PROPOSED  RULES 
Television  broadcasting: 
Advanced  television  (ATV)  systems.  58207 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Cincinnati  Gas  &  Electric  Co.  et  al.  58231 
Environmental  statements;  availability,  etc.: 

Calaveras  County  Water  District.  CA.  58233 
Natural  gas  certificate  filings: 

Texas  Gas  Transmission  Corp.  et  al..  58233 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co..  58236 

Algonquin  Gas  Transmission  Co.,  58237 
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CNG  Transmission  Corp..  58238 

Columbia  Gas  Transmission  Corp..  58238 

East  Tennessee  Natural  Gas  Co..  58238 

Granite  State  Gas  Transmission.  Inc..  58239 

Iroquois  Gas  Transmission  System.  LP..  58239 

Midwestern  Gas  Transmission  Co..  58239 

Northern  Natural  Gas  Co..  58240 

Questar  Pipeline  Co..  58240 

Tennessee  Gas  Pipeline  Co.,  58240 

Texas  Gas  Transmission  Corp.,  58241 
(2  documents) 

TOMCAT.  58241 

Trunkline  Gas  Co..  58242 

United  Gas  Pipe  Line  Co..  58242 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  58247 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Senior  Executive  Service:  1 

Performance  Review  Board;  membership,  58248 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  58274 
(3  documents) 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  58275 
(2  documents) 

Fish  and  Wildlife  Service 

RULES 

Hunting  and  sport  fishing: 
Open-areas  list;  additions;  and  refuge  specific  regulations, 
58180 

Food  and  Drug  Administration 

NOTICES 

Meetings:  ' 

Industry  information  exchange.  58250 
Organization,  functions,  and  authority  delegations.  58250 

Food  and  Nutrition  Service 

RUUS 

Child  nutrition  programs: 
Child  care  food  programs — 
Meals  or  supplements;  reimbursement  availability, 
58173 

Food  Safety  and  inspection  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee,  58224 

Forest  Service 

NOTICES 
Meetings: 
Grand  Island  Advisory  Commission,  58244 

General  Accounting  Office 

NOTICES 

Meetings: 
Federal  Accounting  Standards  Advisory  Board,  58248 
Government  Auditing  Standards  Advisory  Council.  58248 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Hazardous  warning  labels.  58296 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Inspector  General  Office  Performance  Review  Board, 
58248 

Health  and  Human  Services  Department 

See  also  Child  Support  Enforcement  Office;  Food  and  Drug 
Administration;  Public  Health  Service;  Social  Security 
Administration 
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NOTICES 

Federal  financial  participation  in  State  assistance 
expenditures;  Federal  matching  shares  for  aid  to 
families  with  dependent  children,  Medicaid,  and  aid  to 
needy  aged,  blind,  or  disabled  persons,  58249 

Health  Resources  and  Services  Administrstion 

See  Public  Health  Service 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

Internal  Revenlje  Service 

PROPOSED  RULES 
Procedure  and  administration: 
Levy,  effect  of  honoring;  and  authority  to  release  levy  and 
return  property 
Hearing  cancellation,  58199 

International  Trade  Administration 

NOTICES 

Antidumping: 
Color  television  receivers,  except  for  video  monitors,  from 

Taiwan,  58225 
Steel  wire  rope  from — 
lapan,  58227 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Palm  Beach  District  Port.  FL.  58252 

Labor  Department 

See  Employment  and  Training  Administratio.i 

Land  Management  Bureau 

NOTICES 

Geothermal  resource  areas: 

New  Mexico,  58251 
Oil  and  gas  leases: 

Wyoming,  58252 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Hazardous  warning  labels,  58296 

National  Agricultural  Statistics  Service 

NOTICES 

Cattle  report  date  changes,  58224 

National  Foundation  on  the  Arts  and  the  Humanitiet 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
58254 

National  Institute  of  Standards  and  Technology  , 

NOTICES 
Meetings: 
Advanced  Technology  Visiting  Committee,  58227 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 

Steller  sea  lions,  58184 
Fishery  conservation  and  management: 

Gulf  of  Mexico  reef  fish.  58188 
United  States-Canada  fisheries  enforcement  agreement, 
58184 


PROPOSED  RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish,  58214 
Rulemaking  petitions: 

Project  Reefkeeper.  58214 
NOTICES 

Shrimp  Trawl  bycatch  research;  document  availability  and 
regional  planning  effort,  58228 

National  Science  Foundation 

NOTICES 

Meetings: 
Biotic  Systems  and  Resources  Special  Emphasis  Panel. 

58255 
Engineering  Research  Centers  Advisory  Review  Panel. 
58255  , 

I 
I 

National  Technical  I -iformation  Service  i 

NOTICES 

Patent  licenses;  non- exclusive,  exclusive,  or  partially 
exclusive:  | 

CMT  Associates.  Inc..  58230  I 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Reactor  Safeguards  Advisory  Committee,  58255.  58256 

(2  documents) 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

58256 

Public  Health  Service 

See  also  Food  and  Drug  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Diseass  Control.  58251 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
President's  Council  of  Advisors  on  Science  and 
Technology.  53256 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 

Foreign  government  issuers- 
Ireland.  Italy,  and  Germany.  58194 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  58257 

Small  Business  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Administrator  for  Disaster  Assistance  et  aL; 
correction,  58269 

Social  Security  Administration 

PROPOSED  RULES 

Supplemental  security  income: 
Children  of  overseas  armed  forces  personnel:  benefits 
eligibility,  58198 

Statistical  Reporting  Servic* 

See  National  Agricultural  Statistics  Service 
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Tennessee  Valley  Authority 

NOTICES 

Meetings:  Sunshine  Act.  58275 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Conservator  appointments: 

Great  American  Federal  Savings  Association.  58271 

Marine  Vievw  Federal  Savings  Bank.  58271 
Receiver  appointments: 

Action  Federal  Savings  Bank.  58271 

American  Savings  Bank,  a  Federal  Savings  Bank.  58272 

Bayshore  Federal  Savings- Association.  58272 

Columbia  Federal  Savings  Association.  58272 

Columbia  Federal  Savings  Association  of  Hamilton.  58273 

El  Paso  Federal  Savings  Association.  58272 

First  Federal  Savings  and  Loan  Association 
Creston.  F.A..  58272 
Pittsburg.  58273 

First  Federal  Savings  and  Loan  Association  of  Newton. 
58273 

First  Federal  Savings  Bank  of  Zion.  58272 

First  Savings  Association.  F.A..  58272 

Great  American  Bank,  a  Federal  Savings  Bank.  58272 

Louisiana  Savings  Bank,  F.S.B.,  58273 

Marine  View  Savings  Bank.  S.L.A.,  58273 

Savers  Savings  Association  a  Federal  Savings  and  Loan 
Association,  58273 

Southern  Federal  Savings  Bank.  58273 

Victoria  Savings  Association.  F.S.A.,  58273 

Transportation  Department  . 

See  Coast  Guard;  Federal  Aviation  Administration:  Urban 
Mass  Transportation  Administration 

Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau:  Internal 
Revenue  Service:  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
58271 

Urban  Mass  Transportation  Administration 

NOTICES 

Grants:  UMTA  sections  9,  18,  and  16  (b)(2)  obligations: 
Formula  grant  appointment:  1992  FY.  58270 


Reader  Aids 

Additional  information,  inchiding  a  list  of  public 
laws,  telephone  nninbers.  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education.  58277 

Part  III 

Department  of  Education,  58280 

Part  IV 

Department  of  Transportation,  Coast  Guard.  58292 

Party 

Department  of  Defense:  General  Services  Administration: 
National  Aeronautics  and  Space  Administration,  56296 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrttion  Service 

7CFRPart226 

Child  and  Adult  Cart  Food  Program: 
AddWon  of  Snack  or  Maal 

AOENCV:  Food  and  Nutrition  Service. 
USDA. 

action:  Final  rule. 

summary:  This  nnal  rule  implements  a 
nondiscretionary  provision  of  the 
Hunger  Prevention  Act  of  1988,  Public 
Law  100-435.  That  provision  increased 
by  one  the  number  of  reimbursable 
meals  or  supplements  available  under 
the  Child  and  Adult  Care  Food  Program 
(CACFP)  to  eligible  children  maintained 
in  child  care  or  outside- school-hours 
care  centers  or  for  eight  or  more  hours 
per  day.  This  rulemaking  also  retains, 
with  an  amendment,  the  discretionary 
recordkeeping  provision  imposed  upon 
centers  which  claim  this  additional 
reimbursement  as  announced  in  the 
interim  rule. 

EFFECnVE  DATi:  This  fmal  rule  is 

effective  December  18, 1991. 

rOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  United  States  Department  of 
Agriculture,  3101  Park  Center  Drive. 
Alexandria,  Virginia  22302;  (703)  756- 
3620. 

SUPKEMENTARV  INFORMATIOfI: 

Classtficatioii 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  ntore;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
Federal,  State  or  local  government 


agencies,  or  geographic  regions:  and  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  Innovation,  or  on  the 
ability  of  U.S-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
through  612).  Pursuant  to  that  review, 
the  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  that  this 
Hnal  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  CACFP  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.558  and  is  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultations  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  {une  24, 
1983). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507), 
the  reporting  and  recordkeeping 
requirements  included  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  ' 

cleau-ance  0584-0055. 

BackgroiUMl 

Public  Law  100-435,  the  Hunger 
Prevention  Act  of  1988,  was  enacted  on 
September  19, 1988.  Section  211  of  that 
law  amended  section  17(f)(2)(B)  of  the 
National  School  Lunch  Act  (NSLA)  (42 
U.S.C.  1766(f)(2)(B))  to  allow 
reimbursement  for  a  snack  or  meal 
served  to  eligible  children  in  child  care 
or  outside-school-hours  care  centers  in  . 
addition  to  the  reimbursement  then 
available  for  two  meals  and  one  snack 
under  the  CACFP.  Specifically,  the 
amendment  made  by  Public  Law  100- 
435  made  reimbursement  available  for 
"*  *  *  two  meals  and  two  supplements 
or  three  meals  and  one  supplement  per 
day  per  child*  *  *."  It  limited  the 
additional  reimbursement  to  meals  or 
supplements  served  to  "*  *  *  children 
that  are  maintained  in  a  child  care 
setting  for  eight  or  more  hoars  per  day 
•  *  *."  It  further  limited  the 
reimbursement  to  centers,  specifically 
excluding  family  day  care  homes. 
Finally,  section  701(b)(4)  of  Public  Law 
100-435  required  that  the  additional 
reimbursement  provision  be  effective 
and  implemented  on  )uly  1, 1989. 


An  interim  rule  implementing  this 
provision  was  published  at  54  FR  26723 
on  June  26, 1989,  to  be  effective  on  the 
mandated  implementation  date  of  )uly  1, 
1989.  The  interim  rule  allowed  child  care 
and  outside-school-hours  care  centers  to 
serve  an  additional  meal  or  snack  to 
children  who  remain  in  care  for  eight  or 
more  hours  per  day.  (Hereinafter,  the 
additional  meal  or  supplement  provided 
for  by  section  221  of  the  Hunger 
Prevention  Act  will  be  referred  to  as  the 
"fourth  meal  service.")  The  rule  also 
included  a  single,  discretionary 
recordkeeping  provision  which  required 
centers  seeking  to  claim  the  extra 
reimbursement  to  maintain  time-in/ 
time-out  records  on  all  children  at  the 
center.  The  interim  rule  was  published 
with  a  request  for  comments. 

Sixteen  commcnters  responded  to  the 
interim  rule  during  the  sixty  day 
comment  period.  The  comments  were 
directed  at  five  general  concerns:  (1)  The 
time-in/timc-out  requirement.  (2)  the 
extension  of  the  fourth  meal  service  to 
family  day  care  homes  and  adult  day 
care  centers,  (3)  the  operation  of  CACFI' 
in  outside-school-hours  care  centers,  (4) 
the  allowable  time  for  service  of  meals, 
and  (5)  the  number  of  allowable  meals 
and  supplements. 

Time-in/time-ouL-  Four  commenters 
felt  that  the  requirement  to  maintain 
time-in/time-out  records  on  all  children 
at  a  center  requesting  reimbursement  for 
an  extra  meal  or  snack  is  unduly 
burdensome.  TWo  of  the  four 
recommended  that,  as  an  alternative  to 
maintaining  time-in/time-out  records, 
centers  be  allowed  to  document  that  the 
fourth  meal  service  began  at  least  8 
hours  after  the  end  of  the  first  meal 
service.  The  other  two  suggested  that 
time-in/time-out  records  be  required 
only  for  those  children  re^iarly 
scheduled  to  remain  in  care  for  over 
eight  hours.  This  suggested  alternative 
reflects  not  only  commenters'  concerns, 
but  also  a  recommendation  made  by  the 
Task  Force  on  Paperwork  Reduction 
which  was  convened  under  the 
authority  given  to  the  Department  in 
section  108  of  Public  Law  101-147,  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989  (42  U,S.C 
1769a(b)(2),  enacted  on  November  10, 
1988. 

The  Department  is  sympathetic  to  the 
concerns  expressed  by  these 
commenters.  We  are  aware  that  many 
centers  currently  maintain  time-in /time- 
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out  records  for  children  for  attendance 
purposes  on  a  regular  basis.  However, 
for  those  centers  which  do  not,  the 
requirement  to  keep  such  records  does 
create  an  additional  burden.  However, 
the  Department  does  not  believe  that 
allowing  centers  to  keep  time-in/time- 
Qut  records  only  for  those  children  in 
care  for  eight  hours  or  more  would 
significantly  reduce  the  burden.  Further, 
such  a  recordkeeping  system  could 
create  additional  and  unforseen 
problems  for  centers  when  trying  to 
adapt  it  to  unexpected  changes  in  care 
schedules.  The  Department  is  willing, 
however,  to  try  to  help  alleviate  the 
recordkeeping  burden  while  maintaining 
necessary  accountability  by  giving  State 
agencies  the  discretion  to  allow  child 
care  and  outside-school-hours  care 
centers  which  have  children  in  care  for 
at  least  eight  hours  per  day  to  either  (1) 
maintain  time-in/time-out  records  on  all 
children  in  attendance  or  (2)  maintain 
documentation  demonstrating  that  the 
fourth  meal  service  will  begin  at  least  8 
hours  after  the  end  of  the  first  meal. 
Scheduling  meals  so  that  the  fourth  meal 
is  served  at  least  8  hours  after  the  first 
meal  would  insure  that  children 
consuming  a  fourth  meal  had  been  in 
attendance  at  the  center  for  at  least 
eight  hours. 

Accordingly,  this  final  rule  amends 
§  226.15(e)  to  require  centers  seeking  to 
claim  reimbursement  for  a  fourth  meal 
service  to  either  maintain  time-in/time- 
out records  on  all  children  in  attendance 
or,  with  the  permission  of  the  State 
agency,  claim  reimbursement  for  four 
meal  services  only  when  the  center's 
meal  service  schedule  provides  for  a 
period  of  eight  hours  to  intervene 
between  the  end  of  the  first  meal  service 
and  the  beginning  of  the  fourth. 

Family  day  care  homes  and  adult  day 
care  centers:  Six  commenters  stated  that 
the  fourth  meal  service  provision  should 
be  extended  to  family  day  care  homes. 
Since  section  17(f)(2)(B)  of  the  NSLA,  as 
amended  by  section  211  of  Public  Law 
100-435.  specifically  states  that 
reimbursement  for  the  fourth  meal 
service  provided  by  the  legislation  was 
not  available  "in  the  case  of  a  family  or 
group  care  home  *  *  *",  this  extension 
of  the  CACFP  cannot  be  made  without  a 
specific  change  in  the  NSLA. 

With  regard  to  the  two  comments 
requesting  that  the  fourth  meal  service 
provision  should  be  extended  to  adult 
day  care  centers,  the  Department 
believes  that  this  action  would  also 
confiict  with  the  statute.  Unlike  family 
or  group  care  homes,  adult  day  care 
centers  were  not  specifically  named  in 
the  law  for  exclusion  from  this 
provision.  However,  as  stated  in  the 


interim  rule,  the  Department  believes 
that,  since  Public  Law  100-435 
authorizes  the  fourth  meal  service  each 
day  "•  *  *  per  child,  for  children  that 
are  maintained  in  a  child  care  setting 
*  *  *",  the  intent  of  Congress  was  that 
this  provision  apply  only  to  children  in 
child  care  centers  and  not  to  adults  in 
adult  day  care  centers. 

Accordingly,  the  rule  retains  the 
limitation  found  in  the  interim  rule 
which  limits  reimbursement  for  the 
fourth  meal  service  to  child  care  and 
outside-school-hours  care  centers  only. 

Outside-school-hours  care  centers: 
Current  Program  regulations  at 
S  226.19(b)(4)  state  that  outside-school- 
hours  care  centers  can  serve  "a 
breakfast,  supplement  and  supper  for 
enrolled  children  outside  of  school 
hours."  The  purpose  of  this  sentence  is 
to  establish  that,  as  a  general  rule, 
lunches  are  not  reimbursable  meals  in 
outside-school-hours  care  centers.  (An 
exception,  found  in  S  226.ig(b)(4),  is  that 
outside-school-hours  care  centers  shall 
be  eligible  to  serve  a  lunch  to  enrolled 
children  during  periods  of  school 
vacation,  including  weekends  and 
holidays,  and  to  enrolled  children 
attending  schools  which  do  not  offer  a 
lunch  program.)  This  provision,  one 
commenter  opined,  leads  to  the 
mistaken  belief  that  outside-school- 
hours  care  centers  are  allowed  to  serve 
only  one  supplement  per  child  per  day. 
It  has  long  been  the  Department's  policy 
that  centers  may  serve  two  meals  and 
one  supplement,  or  one  meal  and  two 
supplements  per  child,  per  day.  We 
agree  that  the  existing  regulatory 
language  may  be  confusing. 

Accordingly,  the  first  sentence  of 
S  226.19(b)(4)  in  the  interim  rule  has 
been  modified  to  convey  the  meal  and 
supplement  service  options  available  to 
outside-school-hours  care  centers  in  a 
clearer  manner. 

One  commenter  disagreed  with  the 
restriction  in  S  226.19(b)(4)  on  outside- 
school-hours  care  centers  which  does 
not  allow  them  to  claim  meals  under 
CACFP  if  they  operate  only  on 
weekends.  Another  commenter  stated 
that  children  attending  schools  which  do 
not  serve  lunch  should  not  be  able  to  get 
lunch  through  the  CACFP.  Both  the 
prohibition  of  CACFP  reimbursement  for 
outside-school-hours  care  centers  on 
weekends  and  authorization  for  outside- 
school-hours  care  centers  to  serve  lunch 
in  schools  not  participating  in  the 
National  School  Lunch  Program  are 
existing  regulatory  provisions  which 
were  not  open  for  consideration  or 
amendment  under  the  June  28, 1989, 
interim  rule. 


Allowable  time  for  service  of  meals:    i 
One  commenter  suggested  that  I 

allowable  times  between  meals  should 
be  specified  for  all  CACFP  centers,  as 
they  currently  are  for  outside-school- 
hours  care  centers  in  S  226.19(b)(6).  This, 
too,  was  an  area  not  open  for 
consideration  or  amendment  under  the 
June  28, 1989,  interim  rule. 

Number  of  allowable  meals  and  I 

supplements:  One  commenter  suggested 
that  centers  implementing  the  fourth 
meal  service  option  should  be  allowed 
to  claim  three  supplements  and  one 
meal.  Based  on  the  nutritional  goals  of 
the  Program,  we  believe  that  children 
retained  in  care  for  eight  or  more  hours 
a  day  require  at  lease  two  full  meals 
during  those  hours.  In  any  case,  the 
statutory  language  specifically  provides 
for  "two  meals  and  two  supplements  or 
three  meals  and  one  supplement  per  day 
per  child*  *  \" 

Ust  of  Subjects  in  7  CFR  Part  228 

Day  cars,  Food  assistance  programs. 
Grant  programs — health,  infants  and 
children.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  the  interim  rule 
amending  7  CFR  part  226  which  was 
published  at  54  FR  26723-26724  on  June- 
26, 1989,  is  adopted  us  a  final  rule  with 
the  following  changes: 

PART  226— CHILD  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  Sees.  9, 11. 14. 16  and  17, 
National  School  Lunch  Act.  as  amended  (42 
U.S.C.  175a  1759a,  1762a,  1765  and  1766). 

2.  Section  226.15,  paragraph  (e)(5)  is 
revised  to  read  as  follows: 

S  22<.  1 5    Institution  provisions. 

(e)  •  •  * 

(5)  For  child  care  centers  and  outside- 
school-hours  care  centers  claiming 
reimbursement  for  two  meals  and  two 
supplements  or  three  meals  and  one 
supplement  per  child  per  day,  either 

(i)  Documentation  of  total  time-ln- 
attendance  for  each  child  at  the  center 
for  each  day  for  which  the  fourth  meal 
service  was  claimed,  including  a  time- 
in/ time-out  form  which  records  time-in- 
attendance  for  each  child  at  the  center 
or,  at  the  discretion  of  the  State  agency, 

(ii)  Documentation  which 
demonstrates  that  at  least  eight  hours 
elapse  between  the  end  of  the  first  meal 
service  and  the  beginning  of  the  fourth 
meal  service  on  any  day  in  which 
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reimbursement  is  claimed  for  a  fourth 

meal;  service. 

•        *        •        •        • 

3.  In  5228.19,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

t22«.l»   CHitslde  school  hums csf 


|b)  •  •  •      I 

(4)  Outside-school-hours  care  centers 
shall  be  eligible  lo  serve  one  or  more  of 
the  following  meal  types:  breakfasts, 
supplements  and  suppers.  In  addition, 
outside-school-hours  care  centers  shall 
be  eUgible  to  serve  lunches  to  enrolled 
children  during  periods  of  school 
vacation,  including  weekends  and 
holidays,  and  to  enrolled  children 
attending  schools  which  do  not  offer  a 
hutch  program.  Notwithstanding  tlie 
eligibility  of  outside-school-hours  care 
centers  to  serve  Program  meals  to 
children  on  school  vacation,  including 
holidays  and  weekends,  soch  centers 
shall  not  operate  under  the  Program  on 
weekends  only. 
«        •        •        •        • 

Dated:  November  4, 1991, 
Bfltty  |o  NahM. 
Administrator.     I 

[FR  Doc.  91-27577  Filed  n-lS-«l;  8:45  an) 
SNJJNQ  coot  S41S-SS-H 


Aorteultural  Harfcatlng  S«rvic« 

7CFRPartM7 

i  Navel  Orange  ReguMlon  721 1 

Navsl  OrangM  Grown  bi  ArtaoiM  and 
Designated  Part  of  CaMtomla 

AOmcY:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  lo 
domestic  markets  during  the  period  from 
November  15  through  November  21, 
1991.  Consistent  with  program 
objectives,  such  action  is  needed  to 
establish  and  maintain  orderiy 
marketing  conditions  for  fresh 
California-Arizona  navel  oranges  for  the 
specified  week.  This  action  was 
recommended  by  the  Navel  Ofange 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  navel  orange 
marketing  order. 

CFFlcnvi  OATI:  Regulation  721  (7  CFR 
907.1021)  is  effective  for  the  period  from 
November  15  throu^  November  21. 
1991. 


FOR  niNTNBI  MMNWATION  eONTACn 
Maureen  T.  Pella  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  room  2S23-S. 
P.O.  Box  96456,  Washington.  DC  20000- 
6456;  telephone:  (202)  680-0223. 
•uppLSMCNTAinr  iNFomunoN:  This 
final  rule  is  Issued  under  Marketing 
Order  No.  907  (7  CFR  part  907).  as 
amended,  regdating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
"Act.- 

Ttiis  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  In  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  Uie  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariteting  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  snail 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  mariceting  order  and 
approximately  44100  navel  orange 
producers  in  CaUfomia  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
thoee  having  annua)  receipts  of  less  than 
$500,00a  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  tiMOjOOO.  The 
majority  of  handlers  and  producers  of 
Califomia-Ariiona  navel  oranges  may 
be  classified  as  small  entities. 

The  Califomia-Ariiona  navel  orange 
industry  is  characterind  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  |Mt>portion 
of  navel  orange  production  is  located  in 
District  %  Central  California,  which 


represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-91  production:  District  3 
is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent;  and  District  4,  whidi 
represented  slightly  less  than  1  percent, 
is  northern  California.  The  Committee's 
estimate  of  1991-92  production  is  59,300 
cars  (one  car  equals  1.000  cartons  at  37J 
pounds  net  weight  each),  as  compared 
with  32,895  cars  during  the  1990-01 
season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  fresh  (regulated)  market  ia 
a  preferred  market  for  Califomia- 
Arisona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Conunittee  estimates  that  about  60 
percent  of  the  1991-02  crop  of  50,300 
cars  will  be  utilized  in  fresh  domestic 
channels  (40J00  cars),  with  the 
remainder  being  exported  fresh  (12 
percent),  processed  (17  percent),  or 
designated  for  other  uses  (2  percent). 
Tliis  compares  with  the  1980-01  total  of 
16,675  cars  shipped  to  fresh  domestic 
maikets.  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons. 
1990-01  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  199a 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  Na  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regtdation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  tepected  to  be  more 
than  offset  by  the  potential  boieflts  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  producers  to  utilfaw 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connectiem  with 
recordkeeping  and  reporting 
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requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipments  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  marketing 
policy  for  the  1991-92  season  on  June  25. 
1991.  The  Committee  reviewed  its 
marketing  pohcy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24. 1991,  in  Visalia,  California;  and 
Districts  2  and  3  on  October  1, 1991.  in 
Ontaria  California.  The  Committee 
subsequently  revised  its  marketing 
policy  at  a  meeting  on  October  15. 1991. 
The  marketing  policy  discussed,  among 
other  things,  the  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  marketing  policy  is  available  from 
the  Committee  or  Ms.  Pello.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
November  12, 1991,  in  Newhall. 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  with  six 
members  voting  in  favor,  two  opposing, 
and  two  abstaining,  that  1,506.663 
cartons  is  the  quantity  of  navel  oranges 
deemed  advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  The  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  was  compiled 
by  the  Committee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
limited  to.  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  preceding 
week's  shipments  and  shipments  to 
date,  crop  conditions  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1991-92  marketing  policy.  The 
recommended  amount  of  1,506,663 
cartons  represents  all  requests  for  early 
maturity  allotments  made  by  handlers 
and  compares  to  the  1.200,000  cartons 
specified  for  all  districts  in  the 
Committee's  October  15  revised 


shipping  schedule.  Of  the  1.506,663 
cartons,  1,414.662  cartons  are  allotted 
for  District  1,  3,001  cartons  are  allotted 
for  District  2,  and  89.000  cartons  are 
allocated  for  District  3.  District  4  will 
remain  open. 

During  the  week  ending  on  November 
7, 1991.  shipments  of  navel  oranges  to 
firesh  domestic  markets.  Including 
Canada,  totaled  45.000  cartons 
compared  with  735,000  cartons  shipped 
during  the  week  ending  on  November  8, 

1990.  Export  shipments  totaled  2.000 
cartons  compared  with  46.000  cartons 
shipped  during  the  week  ending  on 
November  8. 1990.  Processing  and  other 
uses  accounted  for  6,000  cartons 
compared  with  116,000  cartons  shipped 
during  the  week  ending  on  November  8, 
1990. 

Fresh  domestic  shipments  to  date  this 
season  total  47.000  cartons  compared 
with  1,151,000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
2.000  cartons  compared  with  51,000 
cartons  shipped  by  this  time  last  season. 
Processing  and  other  use  shipments  total 
6,000  cartons  compared  with  237,000 
cartons  shipped  by  this  time  last  season. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  November  7, 

1991.  was  $21.31  per  carton  based  on  a 
reported  sales  volume  of  15,000  cartons. 
The  season  average  f.o.b.  shipping  point 
price  to  date  is  $21.31  per  carton.  The 
average  f.o.b.  shipping  point  prices  for 
the  week  ending  on  November  8. 1990, 
was  $21.31  per  carton;  the  season 
average  f.o.b.  shipping  point  price  at  this 
time  last  year  was  $10.14. 

The  Department's  Market  News 
Service  reported  that,  as  of  November 
12.  supplies  of  California-Arizona  navel 
oranges  are  light.  Demand  for  sizes  48- 
113  is  "good"  while  demand  for  all  other 
sizes  is  moderate.  At  the  meeting, 
several  Committee  members  commented 
that  volume  regulation  is  appropriate  for 
this  season's  freeze-reduced  crop  to 
ensure  orderly  marketing  of  available 
supplies  during  a  particular  week.  Some 
members  commented  that  if  too  much 
fruit  is  shipped  into  the  market,  even  in 
a  short  crop  year,  prices  could  decline 
sharply.  Committee  members  discussed 
the  pros  and  cons  of  implementing 
volume  regulation  at  this  time  as  well  as 
different  levels  of  allotment.  Two 
Committee  members  favored  open 
movement  at  this  time  while  the 
majority  of  Committee  members  favored 
the  issuance  of  early  maturity 
allotments,  indicating  that  such  action 
would  help  ensure  an  orderly  transition 
into  the  navel  season. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-Sl  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 


was  $7.75  per  carton.  119  percent  of  the 
season  average  parity  equivalent  price 
of  $8.52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an        J 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $6.89  | 
per  carton,  about  93  percent  of  the  I 

estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  November  15  through  November 
21, 1991,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  fmal  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1991-02  season  was  published  in  the 
September  30, 1991,  issue  of  the  Federal 
Register  [56  FR  49432].  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and.  if  warranted,  may  finalize 
that  action  this  season.  However, 
issuance  of  this  final  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  November  21, 1991, 
does  not  constitute  a  final  decision  on 
that  proposal. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act.  ^ 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
November  12, 1991.  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  November  15. 
1991.  Further,  interested  persons  were 
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given  an  opportunity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
(o  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  regulatory 
provision  effective  as  speciHed. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements,  Oranges, 
Reporting  and  recordkeeping 
requirements. 

FART  907-{AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
emended;  7  U.S.C.  601-674. 

2.  Section  907.1021  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§907.1021    Navtl  Orang*  R«gulatton  721. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
fJovember  15  through  November  21, 
1301,  is  established  as  follows: 

(a)  District  1: 1,414,662  cartons; 

(b)  District  2:  3,001  cartons; 

(c)  District  3: 89.000  cartons: 
(il)  District  4:  unlimited  cartons. 

Dated:  November  13. 1991. 

Kobeit  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division^ 

jFR  Doc.  91-27752  Filed  11-15-91:  8:45  amj 
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Farmers  Home  Administration 
7  CFR  1942 

Community  Facility  Loans  and  Grants 

AacNCV:  Farmers  Home  Administration, 

USDA. 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
Community  Facility  loan  and  grant 
regulations  to  assist  the  residents  of 
rural  communities  in  obtaining  adequate 
quantities  of  drinking  water  that  meet 
the  requirements  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300f  et  seq.). 
Grants  can  be  made  under  this  program 
to  any  city  or  town  with  a  population 
not  in  excess  of  5,000  inhabitants 
according  to  the  most  recent  decennial 


census  of  the  United  States.  Also,  the 
median  household  income  of  the  rural 
area  cannot  exceed  the  statewide 
nonmetropolitan  median  household 
income  according  to  the  most  recent 
decennial  census  of  the  United  States. 
The  intended  effect  of  this  action  is  to 
revise  FmHA  regulations  to  include  the 
emergency  community  assistance  grants 
authorized  by  the  Act.  This  action  is  not 
expected  to  substantially  affect  budget 
outlay  or  to  affect  more  than  one  agency 
or  to  be  controversial.  The  net  result  is 
expected  to  provide  better  service  to 
rural  communities. 
DATtS:  November  18. 1991.  Written 
comments  must  be  received  on  or  before 
January  17, 1992. 

Aoonissts:  Submit  written  comments 
in  duplicate  to  the  OfHce  of  the  Chief, 
Pogulations,  Analysis,  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  room  6348,  South  Agriculture 
Building,  Washington,  DC  20250.  All 
written  comments  will  be  available  for 
public  inspection  during  regular  working 
hours  at  the  above  address.  The 
reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  control 
number  0575-0074.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Ssnd  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
cf  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB#  0575-0074), 
Washington.  DC  20503, 
FOR  FUflTHER  INFORMATION  CONTACT: 
Jerry  W.  Cooper,  Loan  Specialist,  Water 
and  Waste  Disposal  Division,  Farmers 
Home  Administration,  USDA,  South 
Agriculture  Building,  room  6328, 
Washington,  DC  20250,  telephone:  (202) 
382-«589. 
CUPPtlMINTARV  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulations  1512-1.  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  "nonmajor" 
Fince  the  annual  effect  on  the  economy 
is  less  than  $100  miUion  and  there  will 
be  no  significant  increase  in  cost  or 


prices  for  consumers:  individual 
industries;  Federal,  State,  or  Local 
government  agencies;  or  geographic 
regions.  Furthermore,  there  will  be  n^ 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intergovernmental  Consultadon 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.440,  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  part  3015.  subpart  V;  48 
FR  29112,  June  24, 1983;  49  FR  2267,  May 
31, 1984;  50  FR  14088,  April  10, 1965). 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G.  "Environmental  Programs."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and, 
in  accordance  with  the  National 
Fjivironmental  Policy  Act  of  1969,  Public 
Law  91-190.  an  Environmental  Impact 
Statement  is  required. 

Regulatory  Flexibility  Act 

The  Administrator  of  Farmers  Home 
Administration  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
contains  normal  business  recordkeeping 
requirements  and  minimal  essential 
reporting  requirements. 

Discussion  of  the  Interim  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  in  5  U.S.C.  553  with 
respect  to  such  rules.  These 
amendments,  however,  are  not 
published  for  proposed  rulemaking  since 
the  change  is  necessary  to  comply  with 
Public  Law  101-624,  which  requires 
publishing  of  an  interim  rule  and  any 
delay  would  be  contrary  to  the  public 
interest. 

This  action  implements  section  2326  of 
Public  Law  101-624  which  requires  that 
grants  be  provided  to  assist  residents  of 
rural  areas  and  small  communities  in 
securing  adequate  quantities  of  safe 
drinking  water.  Grants  made  under  this 
program  will  only  be  made  to  remedy  an 
acute  shortage  of  quality  water  or  a 
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significant  decline  in  the  quantity  or 
quality  of  water  that  is  available.  Grant 
applicant*  must  be  a  public  or  private 
nonprorit  entity  and.  in  the  case  of  a 
grant  made  because  of  a  decline  in 
water  supphes.  the  applicant  must 
demonstrate  to  FmHA  that  the  decline 
occurred  within  two  years  of  the  date 
the  application  was  filed  for  a  grant. 

List  of  Subjects  in  7  CFR  Part  1942 

Community  development.  Community 
facilities.  Loan  programs-Housing  and 
community  development.  Loan  security. 
Rural  areas,  Waste  treatment  and 
disposal — Domestic.  Water  supply — 
Domestic 

Therefore,  part  1942  chapter  XVIII. 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  7  CFR  2.23: 16 
U.S.C  1005;  7  CFR  2.70. 

Subpart  K— Emergency  Community 
Water  Assistance  Grants 

2.  Section  1942.501  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1942.501    G«n«raL 

(a)  This  subpart  outlines  Farmers 
Home  Administration  (FmHA)  policies 
and  procedures  for  making  Emergency 
Community  Water  Assistance  Grants 
authorized  under  sections  306A  and 
306B  of  the  Consolidated  Farm  and 
Rural  Development  Act.  (7  U.S.C. 
1926(a)).  as  amended. 
•        «        *        •        « 

3.  Section  1942.504  is  revised  to  read 
as  follows: 

§1942.504    Definitions. 

Emergency — Occurrence  of  an 
incident  such  as,  but  not  limited  to.  a 
drought  earthquake,  flood,  disease 
outbreak,  or  chemical  spill. 

Rural  areas — Located  in  any  of  the 
fifty  States,  the  Commonwealth  of 
Puerto  Rico,  the  Western  Pacific 
Territories.  Marshall  Islands,  Federated 
States  of  Micronesia.  Republic  of  Palau. 
and  the  U.S.  Virgin  Islands. 

(1)  SectJon  JOM— Includes  any  area 
in  any  city  or  town  with  a  population 
not  in  excess  of  15.000  inhabitants 
according  to  the  most  recent  decennial 
census  of  the  United  States. 

(2)  Section  JOS^— Includes  any  area  in 
any  dty  or  town  with  a  population  not 
in  excess  of  5.000  inhabitants  according 
to  the  most  recent  decennial  census  of 
the  United  States. 


Section  306A — Grants  authorized  by 
the  "Disaster  Assistance  Act  of  1989" 
(Public  Law  101-82) 

Section  306B — Grants  authorized  by 
the  "Food,  Agriculture.  Conservation, 
and  Trade  Act  of  1990"  (Public  Law  101- 
624). 

Significant  decline  in  quantity — A 
significant  decline  in  the  quantity  is 
caused  by  a  disruption  of  the  potable 
water  supply  by  an  emergency.  The 
disruption  in  quantity  of  water  prevents 
the  present  source  or  delivery  system 
from  supplying  the  present  potable 
water  of  rural  residents.  This  would  not 
include  a  dechne  in  excess  water 
capacity. 

Significant  decline  in  quality — A 
signiHcant  decline  in  quality  of  potable 
water  is  where  the  present  community 
source  or  delivery  system  does  not  meet, 
as  a  result  of  an  emergency,  the  current 
SDWA  requirements.  For  a  private 
source  or  delivery  system  a  significant 
decline  in  quality  is  where  the  water  is 
no  longer  potable  as  a  result  of  an 
emergency. 

4.  Section  194Z507  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d),  paragraphs  (d)(1).  (d)(3). 
and  (d)(4)  to  read  as  follows: 

§1942.507    Project  prtorfty. 

*        •        *        *         • 

(d)  Selection  priorities. — The 
priorities  described  below  will  be  used 
by  the  State  Director  to  rate  applications 
and  by  the  Director  of  WWD  to  select 
projects  for  funding.  Points  will  be 
distributed  as  indicated  in  paragraphs 
(d)(1)  through  (5)  of  this  section  and  will 
be  considered  in  selecting  projects  for 
funding.  A  copy  of  Exhibits  A  and  B 
(available  in  any  FmHA  office)  used  to 
rate  applications,  should  be  placed  in 
the  case  file  for  future  reference. 

(1)  Population. — ^The  proposed  project 
will  serve  an  area  with  a  rural 
population: 

(i)  Section  306A. 

(A)  Not  in  excess  f^f  5,000 — 30  points. 

(B)  More  than  5,00u  and  not  in  excess 
of  10,000— 15  points. 

(C)  More  than  10,000  and  not  in  excess 
of  15.000—0  points. 

(ii)  Section  306B. 

(A)  Not  in  excess  of  1.500 — 30  points. 

(B)  More  than  1.500  and  not  in  excess 
of  3,000—20  points. 

(C)  More  than  3.000  and  not  in  excess 
of  5.000—15  points. 

(3)  Significant  decline.  Points  will 
only  be  assigned  for  one  of  the  following 
paragraphs  when  the  primary  purpose  of 
the  proposed  project  is  to  correct  a 
significant  decline  in  the: 

(i)  Quantity  of  water  available  from 
private  individually  owned  wells  or 


other  individual  sources  of  water — 30 
points,  or 

(ii)  Quantity  of  water  available  from 
an  established  system's  source  of 
water — 20  points,  or 

(iii)  Quality  of  water  available  from 
private  individually  owned  wells  or 
other  individual  sources  of  water — 30 
points,  or 

(iv)  Quality  of  water  available  from 
an  established  system's  source  of 
water — 20  points. 

(4)  Acute  shortage.  Grants  made  in 
accordance  with  S  1942.511(b)  of  this 
subpart  to  assist  an  established  water 
system  remedy  an  acute  shortage  of 
quality  water  or  correct  a  significant 
decline  in  the  quantity  or  quality  of 
water  that  is  available — 10  points. 

5.  Section  1942.510  is  amended  by 
redesignating  current  paragraphs  (a)(2) 
through  (a)(9)  as  paragraphs  (a)(3) 
through  (a)(10).  by  revising  paragraph 
(a)(1)  and  newly  designated  paragraph 
(a)(4).  and  by  adding  new  paragraphs 
(a)(2)  and  (a)(ll)  to  read  as  follows: 

§  1942.510    Restrictions. 

(a)  •  *  • 

(1)  Section  306A — Assist  any  city  or 
town  with  a  population  in  excess  of 
15,000  inhabitants  according  to  the  most 
recent  decennial  census  of  the  United 
States. 

(2)  Section  306B — Assist  any  city  or 
town  with  a  population  in  excess  of 
5.000  inhabitants  according  to  the  most 
recent  decennial  census  of  the  United 
States. 

•  •        *        *        * 

(4)  Finance  facilities  which  are  not 
modest  in  size,  design,  cost,  and  are  not 
directly  related  to  correcting  the  potable 
water  quantity  or  quality  problem. 

(11)  Finance  facilities  that  are  not  for 
public  use. 

6.  Section  1942.511  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

91942.^11    Maximum  grants. 

•  *         •         *         * 

(b)  Grants  made  for  repairs,  partial 
replacement,  or  significant  maintenance 
on  an  established  system  to  remedy  an 
acute  shortage  or  significant  decline  in 
the  quality  or  quantity  of  potable  water 
cannot  exceed  $75,000. 

•  •        *        •        * 

7.  Section  1942.513  is  revised  to  read 
as  follows: 

§1942.513    Set-sside. 

At  least  70  percent  of  all  grants  made 
under  these  grant  programs  shall  be  for 
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projects  funded  in  accordance  with 
§  1942.511(a)  of  this  subpart. 

(a)  Section  306A — At  least  50  percent 
of  the  funds  appropriated  for  this  grant 
program  shall  be  allocated  to  rural  areas 
with  populations  not  in  excess  of  5.000 
inhabitants  according  to  the  most  recent 
decennial  census  of  the  United  States. 

(b)  Section  306B— At  least  75  percent 
of  the  funds  appropriated  for  this  grant 
program  shall  be  allocated  to  rural  areas 
with  populations  not  in  excess  of  3.000 
inhabitants  according  to  the  most  recent 
decennial  census  of  the  United  States. 

Dated:  May  24. 1991. 

La  Venie  Ausman, 

Administrator,  Farmers  Home 
Administration. 

[PR  Doc.  91-27524  Filed  11-15-91;  8:45  am] 

StLUNQ  COOC  S410-07-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Chapter  I 

Freedom  of  Information  and  Privacy 
Acts;  Implementation 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  On  May  29, 1991  (56  FR 
24133).  the  Department  of  Defense 
published  a  final  rule  transferring  parts 
284  and  285  to  subchapter  O.  On  July  9, 
1991  (56  FR  31085)  a  final  rule  was 
published  correcting  this  rule  because 
part  284  was  not  codified  in  title  32.  This 
amendment  is  being  published  to  correct 
the  headings  for  subchapters  N  and  O 
and  to  correctly  transfer  part  285  to 
subchapter  N. 

EFFECTIVE  DATE:  May  29, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.M.  Bynum,  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services.  Pentagon, 
Washington.  DC  20301-1155. 

Accordingly,  by  the  authority  of  5 
U.S.C.  552  and  552a.  title  32.  chapter  I  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

SUBCHAPTER  N— FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

1.  The  heading  for  subchapter  N  is 
corrected  to  read  as  set  forth  above. 

SUBCHAPTER  O— PRIVACY  PROGRAM 

2.  The  heading  for  subchapter  O  is 
corrected  to  read  as  set  forth  above. 

3.  Part  285  is  transferred  from 
subchapter  O  to  subchapter  N. 


Dated:  November  12. 1991. 
LM.  Bynuin, 

A  !temate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  91-27575  Filed  11-15-91;  8:45  am] 
SIONM  COOC  SStO-OI-M 

32  CFR  Parts  247  and  297 

Redesignation  of  Parts 

AOENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule  amendment. 

SUMMARY:  This  document  redesignates 
32  CFR  part  297  as  part  247.  This  is  an 
administrative  change  within  chapter  I 
of  title  32  of  the  Code  of  Federal 
Regulations  for  ease  of  use  and  to 
transfer  parts  Into  the  appropriate 
subchapter. 

EFFECTIVE  DATE:  November  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

LM.  Bynum,  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services,  Pentagon. 
Washington.  DC  20301-1155.  telephone 
703-697-4111. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  247  and 
297 

Government  publications; 
Newspapers  and  magazines. 

Accordingly,  under  the  authority  of  10 
U.S.C.  133.  32  CFR  Chapter  I,  is 
amended  as  follows: 

PART  297— [REDESIGNATED  AS  PART 
247] 

1.  Part  297  is  redesignated  as  part  247 
in  subchapter  M. 

§247J   [Amendsd] 

2.  Newly  redesignated  S  247.3tc)(2)  is 
amended  by  changing  "fi  297.2"  to 

"§  247.2". 

§247.5    [Amended] 

3.  Newly  redesignated  S  247.5(e)  is 
amended  by  changing  "{  297.5(d)(5)''  to 
"5  247.5(d)(5)". 

Appendices  A  through  F  to  Part 
297    [Amended] 

4.  The  headings  of  Appendices  are 
amended  by  changing  \he  part 
designaUon  "297"  to  "247". 

Appendix  B  to  Part  297  [Amended] 

5.  Appendix  B.  section  D.  is  amended  . 
by  changing  "8  297.5(b)(6)"  to 

"S  247.5(b)(6)":  section  G.3.  by  changing 
"5  297.5(d)(5)  (i)  and  (ii)"  to 
"S  247.5(d)(5)  (i)  and  (ii)";  and  section 
H.3.  by  changing  "S  297.5(b)(6)(i)  (A)  and 
(B)"  to  "5  247.5(b)(6)(i)  (A)  and  (B)" 


Appendix  C  [Amended] 

6.  Appendix  C,  section  M.l.  is 
amended  by  changing  "5  297.5(d)(5)(i)" 
to  "5  247.5(b)(6)(i)". 

Appendix  F  [Amended] 

7.  Appendix  F,  section  D.2.  is 
amended  by  changing  "(  297.5(d)  (i)  and 
(ii)"  to  "8  247.5(d)(5)  (i)  and  (ii)." 

Dated:  November  8. 1981. 
L.M.  Bynuin, 
A  Itemate  OSD  Federal  Register  Liaison 

Officer 

(FR  Doc.  91-27346  Filed  11-15-91:  8:45  am)  . 

SILUNa  COK  Mt»41-« 

32  CFR  Parts  2861  and  295 

Defense  Mapping  Agency  (DMA) 
Freedom  of  Information  Program 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule  amendment. 

summary:  This  document  redesignates 
32  CFR  part  286i  as  part  295.  This 
administrative  change  is  pubhshed 
within  chapter  I  of  title  32  of  the  Code  of 
Federal  Regulations  for  ease  of  use  and 
to  transfer  parts  into  the  appropriate 
subchapter. 

EFFECTIVE  DATE:  July  la  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

L.M.  Bynum,  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services,  Pentagon, 
Washington,  DC  20301-1155.  telephone 
703-697-4111. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Parts  286i  and 
295 

Freedom  of  Information. 

Accordingly,  32  CFR,  chapter  I 
subchapter  N.  under  the  authority  of  5 
U.S.C  552  are  amended  as  follows: 

PART  2861— {Redesignated  as  Part 
295] 

1.  Part  286i  is  redesignated  as  part  295 
and  transferred  to  subchapter  N. 

§§  2SS.1  and  295.4    (Amendsd] 

2.  In  newly  redesignated  88  295.1, 
footnote  ',  295.4(a).  footnote  *,  295.4(b). 
footnote  *  are  amended  by  changing 
"8  286i.3"  to  "8  295.3"  and  8  295.5(e). 
footnote  *,  is  amended  by  changing 

"8  286i.5(b)"  to  "8  295.5(b)" 

§  295.6    (Amended) 

3.  Newly  redesignated  8  295.6(e)(1)  is 
amended  by  changing  "286i.6(e)(2)"  to 
"8  295.6(e)(2)"  and  "8  286i.6(b)"  to 

"8  295.6(b) " 
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§29S.7    [AiMndadl 

4.  Newly  redesignated  i  295.7  is 
amended  in  paragraphs  (a)  (1)  and  (2)  by 
changing  "286i"  to  "295":  paragraph 
(a)(3)  by  changing  "286i.7(a)(4)"  to 
"295.7(a)(4)":  paragraph  (a)(4)  by 
changing  "{  286i.6"  to  "{  295.6"  and 
"286i"  to  "295". 

Appendices  A  through  D    [Amended] 

5.  The  headings  of  the  Appendices  A 
through  O  are  amended  by  changing  the 
part  designation  "286i"  to  "295". 

Dated  November  13. 1991. 

LM-Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer. 

[FR  Doc  91-27641  Filed  11-15-91:  8:45  am] 
BIUJNQ  COOC  MW-01-M 


32  CFR  Parts  298  and  298b 

Defense  Investigative  Service  (DIS) 
Fresdom  of  Information  Program 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Fmal  rule  amendment. 

summary:  This  administrative 
amendment  removes  32  CFR  part  298. 
redesignates  part  298b  as  part  298.  and 
transfers  newly  redesignated  part  298  to 
subchapter  N. 
EFFEcnvc  DATE  November  la  1991. 

FOR  FURTHER  MFORMATION  CONTACT. 

LM.  Bynum.  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services,  Pentagon. 
Washington,  DC  20301-1155.  telephone 
703-697-4111. 

SUPfiLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  part  298  and 
298b 

Freedom  of  Information. 

Accordingly.  32  CFR.  chapter  I. 
subchapter  N.  under  the  authority  of  5 
U.S.C.  552  are  amended  as  follows: 

PART  298— {REMOVED] 

1.  Part  298  is  removed. 

PART  298t>-I  REDESIGNATED  AS 
PART  2981 

2.  Part  298b  is  redesignated  as  part  298 
and  transferred  to  subchapter  N. 

§298.2    lAnwrated] 

3.  Newly  redesignated  5  298.2(b)  is 
amended  by  changing  "298b.4"  to 

•§  298.b". 

§298.4    [Aimndwl] 

4.  Newly  redesignated  §  298.4(i)(3)  is 
amended  by  changing  "§  298b.4(f)"  to 
S  298.4(f). 


Dated:  November  13. 1991. 
L.M.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer 

[FR  Doc.  91-27840  Filed  11-15-91:  8:45  am] 

■lUJNQ  COOC  M10-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  32  and  33 

RIN  1018-AB2S 

Addition  of  Five  National  Wildlife 
Refuges  to  the  List  of  Open  Areas  for 
Hunting,  Two  to  the  List  for  Sport 
Fishing  and  Pertinent  Ref  uge^Specif  ic 
Regulations 

agency:  U.S.  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  adding  five  national 
wildlife  refuges  (NWRs)  to  the  lists  of 
open  areas  for  migratory  game  bird 
hunting,  upland  game  hunting,  and/or 
big  game  hunting,  two  NWR's  to  the  list 
for  sport  fishing  and  pertinent  refuge- 
specific  regulations  for  those  activities. 
The  Service  has  determined  that  such 
uses  will  be  compatible  with  and.  in 
some  cases,  enhance  the  major  purposes 
for  which  each  refuge  was  established. 
The  5>ervice  has  further  determined  that 
this  action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  the  principles  of  sound 
wildlife  management,  and  is  otherwise 
in  the  public  interest  by  providing 
additional  recreational  opportunities  of 
a  renewable  natural  resource. 
EFFECTIVE  DATE:  November  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuges,  MS  670-ARLSQ,  4401  North 
Fairfax  Drive,  Arlington.  VA  22203; 
Telephone  (703)  358-2043. 
SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  major  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 


otherwise  be  in  the  public  interest.  This 
rulemalcing  opens  five  refuges  to  hunting 
and  two  to  sport  fishing.  All  of  the 
hunting  and  fishing  programs  have 
proposed  refuge-specific  hunting  or 
fishing  regulations  which  are  included  in 
this  rulemaking. 

This  rulemaking  delists  Desert 
National  Wildlife  Range,  Nevada  from 
upland  game  hunting  and  sport  fishing 
because  these  activities  have  not  been 
permitted  since  the  jurisdictional  change 
in  1966.  The  refuge  does  not  harbor  sport 
fish  species  and  there  is  no  public 
demand  for  hunting  of  the  few  upland 
game  species  that  exist.  It  also  delists 
Willow  Creek  NWR.  Montana,  which  at 
some  point  was  wrongly  listed  under 
Montana  in  §  33.4  pertaining  to  fishing 
on  refuges.  There  is  no  Willow  Creek 
NWR  in  the  Refuge  System.  There  is  a 
Willow  Creek-Lurine  Wildlife 
Management  Area  in  California. 
However,  it  is  an  easement  area,  and 
the  Service  never  acquired  public  use 
visiting  rights,  including  fishing. 

On  June  19. 1991.  at  56  FR  28133.  the 
Service  published  a  proposed  rule  to 
open  five  NWR's  to  hunting  and  two  to 
fishing.  Department  of  the  Interior  policy 
is.  whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Accordingly, 
written  comments  received  on  the 
proposed  rule  are  addressed  in  the 
following  section.  i 

Responses  to  Comments  Received 

Vv'ritten  comments  on  the  proposed 
rule  were  received  from  12  parties.  All 
but  one  strongly  supported  the  proposed 
actions  or  hunting  and/or  fishing  in 
general.  The  one  group  that  did  not 
support  the  proposed  rule  expressed 
comments  similar  or  identical  to  those 
received  on  previous  proposed 
rulemakings  opening  refuges  to  hunting 
contending  generically  that  hunting  on 
refuges  is  illegal,  not  in  the  spirit  for 
which  refuges  are  created,  violates  the 
Endangered  Species  Act.  or  is  not  in 
compliance  with  the  National 
Environmental  Policy  Act  or  various 
other  laws  or  regulations.  These  issues 
have  been  addressed  by  the  Service — 
see,  e.g.,  51  FR  30655  of  August  28. 1986. 
the  final  rule  opening  seven  refuges  to 
hunting  and  11  to  sport  fishing.  The 
Service  refers  parties  interested  in  those 
comments  to  51  FR  30655  of  August  28, 
1986. 

Substantive  comments  on  issues  not 
already  addressed  in  hunting  and  fishing 
plans.  Environmental  Assessments  or 
section  7  Endangered  Species  Act 
Consultations  (all  of  which  were 
available  for  public  review  during  the 
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comment  period)  are  responded  to 
below: 

Issue:  A  funding  determination  for  St. 
Catherine  Creek  NWR  would  be 
desirable. 

Response:  The  statement  of  funding 
availability  was  not  mentioned  in  the 
language  of  the  proposed  rule  because 
of  an  oversight  by  the  author  of  such 
document.  It  appropriately  had  been 
determined  and  stated  in  existing 
documentation  that  the  "necessary 
funds  for  the  fishing  program 
administration  will  be  available  in  the 
annual  refuge  budget." 

Issue:  The  Service  is  currently  in  the 
process  of  preparing  a  programmatic  EIS 
on  the  management  of  NWRs.  How  can 
the  Service  justify  the  establishment  of  a 
sport  hunting  or  fishing  season  on 
NWRs  since  the  very  purpose  of  the 
programmatic  EIS  is  to  evaluate  the 
applicability  and  appropriateness  of 
such  consumptive  use  programs  on 
NWRs? 

Response:  The  Service  is  currently 
functioning  under  the  1976  Refuge 
System  EIS  (see  "Environmental 
Considerations"  below)  which  analyzed 
the  effects  of  hunting  on  refuges.  The 
program-wide  impacts  of  these  activities 
have  not  materially  changed.  All 
required  NEPA  documentation  has  been 
submitted  by  the  refuges  in  this 
rulemaking  which  allows  hunting  and 
fishing.  The  EIS  currently  being 
prepared  will  not  become  the  System 
programmatic  until  a  Record  of  Decision 
is  signed. 

Issue:  Considering  the  impacts  to 
wildlife  populations  and  habitats 
attributed  to  California's  ongoing 
drought,  we  cannot  imagine  how  the 
establishment  of  a  migratory  bird 
hunting  season  on  the  Salinas  River 
NWR  can  possibly  be  consistent  with 
the  principles  of  sound  wildlife 
management  as  is  required  to  implement 
such  a  consumptive  wildlife  use 
program. 

Response:  Refuges  in  the  Central 
Valley  area  are  in  the  Pacific  Flyway  for 
migratory  waterfowl.  Hunting  seasons 
are  determined  on  a  Flyway  basis  and 
managed  accordingly.  Each  year,  a  large 
commitment  of  personnel,  time,  effort 
and  funds  is  expended  by  the  Service, 
the  Canadian  Wildlife  Service,  and 
States  to  collect,  analyze,  and  evaluate 
data  for  North  American  waterfowl 
populations.  The  purpose  is  to  develop  a 
sound  basis  for  providing  reasonable 
hunting  opportunities  commensurate 
with  the  status  of  continental 
populations  and  habitat  in  order  to 
protect  and  maintain  waterfowl 
populations.  Regulations  are  established 
within  a  framework  which  assures  that 
a  take  is  commensurate  with  a  species' 


population  status  and  habitat 
conditions.  Hunting  will  be  permitted 
and  strictly  enforced  within  the 
framework  of  applicable  State  and 
Federal  regulations. 

Issue:  The  Supawna  Meadows  NWTl 
was  established  as  a  refuge  and 
breeding  ground  for  migratory  birds  and 
animals.  The  purpose  for  the  refuge  and 
the  proposed  hunting  activity  are 
completely  contradictory,  and  cannot  be 
considered  compatible  with  the  major 
purpose(s)  for  which  the  refuge  was 
established. 

Response:  Supawna  Meadows  NWR 
also  has  as  one  of  its  establishing 
purposes,  "to  provide  for  incidental  fish 
and  wildlife-oriented  recreational 
development."  It  is  therefore  a 
management  objective  of  the  refuge  to 
provide  a  high  quality  recreational 
hunting  opportunity.  The  hunt  will  take 
place  on  only  5.7%  of  the  refuge,  with 
access  through  other  areas  of  the  refuge 
prohibited,  thereby  keeping 
disturbances  to  waterfowl  minimal.  It 
has  been  determined  that  this  hunting 
program  is  compatible  with  refuge 
purposes  when  conducted  under  special 
conditions  and  within  the  framework  of 
State.  Federal,  and  Refuge-specific 
regulations  that  protect  waterfowl 
populations  within  the  Atlantic  Flyway. 

Confonnanca  With  Statutory  and 
Regiilatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966.  as  amended 
(NWRSAA)  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460K)  and  the  statutes,  executive 
orders,  or  other  documents  establishing 
each  refuge  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  area 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary. 

The  RRA  gives  the  Secretary 
additional  authority  to  administer  refuge 
areas  within  the  Refuge  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary  purposes 
for  which  the  refuges  were  established. 
In  addition,  prior  to  opening  refuges  to 
hunting  or  fishing  under  this  Act,  the 
Secretary  is  required  to  determine  that 
funds  are  available  for  the  development, 


operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

In  accordance  with  the  NWRSAA  and 
the  RRA.  the  Secretary  has  determined 
that  these  openings  for  hunting  and 
fishing  are  compatible  and  consistent 
with  the  primary  purposes  for  which 
each  of  the  refuges  listed  below  was 
established,  and  that  funds  are  available 
to  administer  the  programs.  The  hunting 
and  fishing  programs  will  be  generally 
within  State  and  Federal  regulatory 
frameworks. 

Economic  Effect 

Executive  Order  12291.  "Federal 
Regidation."  of  February  17, 1981. 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions:  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions.  It  is 
estimated  that  opening  these  refuges  to 
hunting  and  fishing  will  generate 
approximately  21.034  visits  annually. 
Using  data  from  the  1985  National 
Survey  of  Hunting,  Fishing,  and 
Wildlife-Associated  Recreation,  total 
annual  receipts  generated  from 
purchases  of  food,  transportation, 
hunting  and  fishing  equipment,  fees,  and 
licenses  associated  with  these  programs 
are  expected  to  be  approximately 
Sl2.751.S98  or  substantially  less  than 
$100  million.  In  addition,  since  these 
estimated  receipts  will  be  spread  over 
six  states,  the  implementation  of  this 
rule  should  not  have  a  significant 
economic  impact  on  the  overall 
economy  of  a  particular  region,  industry, 
or  grou^f  or  industries,  or  level  of 
government. 

With  respect  to  small  entities,  this 
rule  will  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  openings  will  provide 
recreational  opportunities  and  generate 
economic  benefits  that  may  not  now 
exist  and  will  impose  no  new  costs  on 
small  entities.  While  the  number  of 
small  entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  government  of  law  enforcement 
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posting,  and  other  actions  needed  to  Findings  of  No  Significant  Impact, 

iniplement  activities  under  this  rule  will  Section  7  evaluations  were  prepared 

be  considerably  less  than  the  income  pursuant  to  the  Endangered  Species  Act. 

generated  from  the  implementation  of  The  Service  has  conclude^  that  the 

these  hunting  and/or  sport  fishing  opening  of  these  refuges  is  not  likely  to 

f  rogra.Tis.  Accordingly,  the  Department  adversely  affect  endangered  or 

cf  the  Interior  has  determined  that  this  threatened  species, 
rale  is  not  a  "majo;  rule"  within  the  jn  view  of  the  rapidly  approaching 

neaning  of  Executive  Order  12291  and  hunting  seasons,  there  is  an  immediate 

will  not  have  a  significant  economic  r.eed  to  place  these  regulations  into 

f  ffect  on  a  substantial  number  of  small  effect.  It  is  Service  policy  to  conduct 

c  ntities  within  the  meaning  of  the  hunting  within  the  framework  of  State 

regulator^'  Flexibility  Act.  la^g.  regulations  and  seasons.  To  delay 

Paperwork  Reduction  Act  opening  the  refuges  to  hunting  may 

_,     .  ,         ..  II     ,^.  cause  confusion  to  the  public,  deny  a 

The  information  collection  benefit  to  the  public  and  small  related 

requirements  contained  m  parts  32  and  ^^^.^^^^^^  ^^^  y,^^  not  be  in  the  best 

03  have  been  approved  by  the  Office  of  .,^j^^^,  ^f  ^^^  gervice  or  the  public. 

Nlanagement  and  Budget  under  44  U.S.C.  ^,^^3  ^^^  Department  of  the  Interior 
j.SOl  e/ 5617.  and  assigned  clearance  i  j     .u  »        j  •  .       -.l- 

number  1018-0014.  "Hie  information  is  concludes  Uiat  good  cause  exists  withm 

being  collected  to  assist  the  Service  in  J .«  meaning  of  5  U.S.C.  553(d  (3)  of  the 

administering  these  programs  in  Administrative  Procedure  Act  to  make 

accordance  with  stafutory  autiiorities  ^^^  regulations  effective  upon 

which  require  that  recreational  uses  be  Publication  m  the  Federal  Register, 
compatible  with  the  primary  purposes  ^'^^^V  ^arx.  Division  of  Refuges.  U.S. 

for  which  the  areas  were  established.  f '^h  and  Wildlife  Service.  Washington, 

The  information  requested  in  the  ^C,  is  the  primary  author  of  this 

application  form  is  required  to  obtain  a  rulemaking  document, 

benefit.  y^j  ^f  Subjects 

The  public  reporting  burden  for  the 

application  form  is  estimated  to  average  50  CFR  Part  32 
six  (6)  minutes  per  response,  including  jj^^.       ^^y^„^,  ^^^.j^  ^^^ 

time  for  reviewing  instructions,  e     .       d        .•  j  j»        • 

aatherinn  and  malntaininfl  data  and  System,  Reporting  and  recordkeeping 

?1pS  th'e  foriSt'^o^^^^^  requirements.  Wildlife,  Wildlife  refuges, 

on  the  burden  estimate  or  any  other  50  CFR  Part  33 
aspect  of  this  form  to  the  Service  _.  . .      ^,    .       ,,....„.,  „  , 

Liformation  Collection  Officer,  U.S.  Fish  ^  P'^^8'  National  VViIdhfe  Refuge 

and  Wildlife  Service,  1849  C  Street  System.  Reporting  and  recordkeeping 

NW..  MS  224  ARLSQ,  Washington,  DC  requirements.  Wildlife  refuges. 
20240;  and  the  Office  of  Management  Accordingly,  parts  32  and  33  of 

and  Budget.  Paperwork  Reduction  Chapter  I  of  Tide  50  of  the  Code  of 

Project  (1018-0014).  Washington.  DC  Federal  Regulations  are  amended  as  set 

20503.  forth  below: 

Environmental  Considerations  p^^  32-lAMENDED] 

The  "Final  Environmental  Impact 
Statement  for  the  Operation  of  the  !•  The  authority  citation  for  part  32 

National  Wildlife  Refuge  System"  (FES  continues  to  read  as  follows: 
76-59)  was  filed  with  the  Council  on  Authority:  5  U.S.C.  301: 16  U.S.C.  460k.  664. 

Envux)nmental  Quality  on  November  12,  C68dd.  and  715i. 
1976  and  a  notice  of  availabiUty 

published  in  the  Federal  Register  on  2.  Section  32.11  is  amended  by  adding 

November  19. 1976  (41  FR  51131).  alphabetically  by  State.  Salinas  Rjver 

Pursuant  to  the  requirement  of  section  NWR,  CA;  Supawna  Meadows  NWR. 

102(2)(C)  of  the  National  Environmental  NJ:  and  Roanoke  River  NWR.  NC  to 

Policy  Act  of  1969  (42  U.S.C.  4332(2)(C)).  read  as  follows: 

n«n^"!?r*ll."'^T'"*'  ^^'^  ^"^"^  5  32.11    List  of  op«i  »M«  mtgratory 

prepared  for  these  refuge  openings.  Q«m«  Wrd«.       "^      — •    "»        » 

Alternatives  other  than  public  sport  .        «        .        ♦        . 

hunting,  including  live  trapping  and 

relocation,  introduction  of  predators.  California 

increased  habitat  management,  *        •        •        *        • 

chemical  sterilization,  population  Salinas  River  National  Wildlife  Refuge 

reduction  by  refuge  staff,  and  no-action  •        •        •        •        • 

were  considered  and  dismissed  as  not 

meeting  refuge  requirements.  Based  New  )eTMy 

upon  the  EAs,  the  Service  issued  .        .        .        «        • 


Supawna  Meadows  National  Wildlife 
Refuge 


North  Caroliiia 

•         •         *         * 


Roanoke  River  National  Wildlife  Refuge 


*         • 


3.  Section  32.12  is  amended  by 
redesignating  paragraphs  (f)  (11)  through 
(16)  as  paragraphs  (f)  (12)  through  (17); 
adding  new  paragraph  (f)(ll); 
redesignating  paragraphs  (aa)  (1) 
throu^  (7)  as  (aa)(l)  (i)  through  (vii);  . 
designating  paragraph  (aa)  heading  and 
introductory  text  as  paragraph  (aa)(l), 
adding  a  new  heading  to  paragraph  (aa), 
and  revising  the  heading  for  newly 
designated  paragraph  (aa)(l);  adding 
paragraph  (aa)(2);  redesignating 
paragraph  (dd)(5]  as  (dd)(6);  adding  new 
paragraph  (dd)(5]  to  read  as  follows: 

§  32.12    Refuge-tpeclfic  regulations; 
migratory  game  birds. 

•  *        •        *        • 

(f)  California  *  *  * 

(11)  Salinas  River  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
and  moorhens  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

•  *    '    •        •        * 

(aa)  New  Jersey— {1]  Edwin  B. 
Forsythe  National  Wildlife 
Refuge.  *  •  • 

•  *        •        *        • 

(2)  Supawna  Meadows  National 
Wildlife  Refuge.  Hunting  of  geese  and 
ducks  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  All  goose  and  duck  hunting  will 
close  after  the  last  day  of  the  regular 
duck  season  for  the  south  zone  of  New 
Jersey. 

(ii)  Snow  goose  hunting  will  begin 
with  the  Canada  goose  season  for  the 
south  zone  of  New  Jersey  only. 

(iii)  Loaded  and  uncased  firearms  are 
permitted  in  an  unanchored  boat  only 
when  retrieving  crippled  birds. 

(iv)  All  hunting  blind  materials,  boats, 
and  decoys  must  be  removed  at  the  end 
of  each  hunting  day.  Permanent  blinds 
are  not  permitted. 

(v)  Hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

(dd)  North  Carolina  *  *  * 

•  *        «        *        • 

(5)  Roanoke  River  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
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refuge  subiect  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 
*        •        •        •        • 

4.  Section  32.21  is  amended  by  adding 
alphabetically  by  State,  Dahomey  NWR 
MS  and  Roanoke  River  NWR.  NC;  and 
removing  Desert  National  Wildlife 
Range,  NV.  to  read  as  follows: 

§  32.21    List  of  open  areas;  upland  game. 


Mississippi 

*         •         *         *         • 

Dahomey  National  Wildlife  Refuge 


North  Carolina 

•         *         •         •         * 


Roanoke  River  National  Wildlife  Refuge 


•         • 


5.  Section  32.22  is  amended  by 
redesignating  paragraphs  (v)  (2)  through 
7  as  (v)  (3)  through  (8)  and  adding  new 
paragraphs  (v)(2)  and  (cc)(3)  to  read  as 
follows: 

§  32^2    Refuge-specific  regulations; 
upland  game. 

*  *        •        •        * 

(v)  Mississippi  *  *  • 

(2)  Dahomey  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit, 
beaver,  raccoon,  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

*  •        •        *        • 

(cc)  North  Carolina  *  •  * 

•  •        *        *        * 

(3)  Roanoke  River  National  Wildlife 
Refuge.  Hunting  of  squirrel,  raccoon  and 
opossum  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are 
required. 

•  «        *        •        • 

6.  Section  32.31  is  amended  by  adding 
a  new  state,  Hawaii,  and  adding 
alphabetically  by  State,  Hakalau  Forest 
NWR,  HI;  Dahomey  NWR.  MS;  and 
Roanoke  River  NWR,  NC,  to  read  as 
follows: 

§  32.31    Ust  of  open  areas;  big  game. 


Hawaii 

Hakalau  Forest  National  Wildlife  Refuge 

Mississippi 

t         •         «         «         * 

Oahomey  National  Wildlife  Refuge 


North  Carolina 

•  •        *        «        • 

Roanoke  River  National  Wildlife  Refuge 

•  •         •         •         * 

7.  Section  32.32  is  amended  by 
redesignating  paragraphs  (k)  through 
(uu)  as  (1)  through  (vv);  adding  new 
paragraph  [kf,  redesignating  newly 
designated  paragraphs  (u)(3)(l)  as 
(u)(3)(i)  and  (z)(2)  through  (7)  as  (z](3) 
through  (8);  and  adding  paragraphs  (z)(2) 
and  (hh)(6)  to  read  as  follows: 

§  32.32    Refuge-specific  regulations;  btg 
game. 

•  •        •        •        • 

(k)  Hawaii^Hakalau  Forest  National 
Wildlife  Refuge.  Hunting  of  feral  pigs  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

•  •        •        •        *   , 

(z)  Mississippi  •  •  • 

•  •        •        •        • 

(2)  Dahowey  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

•  «        *        •        • 

(hh)  North  Carolina  •  *  * 

*  *  *  *  • 

(8)  Roanoke  River  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


PART  33— [AMENDED] 

8.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k.  664. 

eeadd.  nsi. 

9.  Section  33.4  is  amended  by  adding 
alphabetically  by  State,  Bayou  Sauvage 
NWR,  LA.  and  St.  Catherine  Creek 
NWR,  MS;  and  removing  Willow  Creek 
NWR.  MT  and  Desert  NWR,  NV  to  read 
as  follows: 

§33.4    Ust  of  open  areas;  sport  fishing. 


Louisiana 

Bayou  Sauvage  National  Wildlife  Refuge 

•  •         •         *         * 

Mississippi 

•  •         •         •         • 

St.  Catherine  Creek  National  Wildlife 
Refuge 

•  ••«'• 

10.  Section  33.22  is  amended  by 
redesignating  paragraphs  (a)  through  (j) 
as  (b)  through  (k)  and  adding  paragraph 
(a)  to  read  as  follows: 


S  33.22    Louisiana. 

(a)  Bayou  Sauvage  National  Wildlife 
Refuge.  Fintishing  and  shellfishing  are 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Fishing  is  permitted  during  daylight 
hours  only  from  March  16  through 
October  31.  with  the  following 
exceptions:  Bank  fishing  from  U.S. 
Highway  11  is  permitted  year-round;  the 
area  south  of  Intracoastal  Waterway  is 
permitted  year-round;  the  areas  outside 
the  Hurricane  Protection  Levee,  the 
main  Canal  from  U.S.  Highway  11  to  the 
borrow  pits  (two)  within  the  Blind 
lagoon  Unit,  and  the  area  bounded  by  I- 
10,  Lake  Pontchartrain.  and  Levee  *27  is 
permitted  from  the  end  of  the  State 
waterfowl  season  (East  Zone)  through 
October  31. 

(2)  Only  rod  and  reel  or  pole  and  line 
is  permitted  for  finfishing.  All  hand  lines 
and  crabbing  equipment  must  be 
attended. 

(3)  The  use  of  trotlines,  slat  traps,  or 
nets  is  prohibited,  with  the  following 
exceptions:  Bait  shrimp  may  be  taken 
with  cast  nets;  crayfish  and  crabs  with 
ring  nets  up  to  20  inches  in  diameter. 

(4)  Daily  crab  and  crayfish  limit  is  100 
pounds  per  vehicle  or  boat. 

(5)  Outboard  motors  not  to  exceed  25 
horsepower  are  permitted  in  waterways, 
canals,  and  pools  within  the  Hurricane 
Protection  Uvee  («26,  #27.  and  #28). 

(6)  Air-thrust  boats,  motorized 
pirogues,  and  go-devils  are  prohibited  in 
refuge  waters. 

11.  Section  33.28  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§33.2t    Mississippi. 

*  *  «  *  • 

(d)  St.  Catherine  Creek  National 
Wildlife  Refuge.  Sport  fishing  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Fishing  and  access  is  permitted 
during  daylight  hours  only  from  March  1 
through  September  15  in  areas 
designated  by  refuge  signs  and/or 
leaflets  with  the  exception  that  fishing 
and  access  may  be  permitted  year-round 
in  some  areas  if  designated  by  refuge 
signs  and/or  leaflets. 

(2)  Access  to  the  refuge  fishing  areas 
is  restricted  to  roads  and  trails 
designated  by  refuge  signs  and/or 
leaflets. 

(3)  Boats  may  not  be  left  on  the  refuge 
overnight 
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Dated:  September  2a  1991. 

Bnice  Blanchard, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  91-26992  Filed  11-15-91;  8:45  am| 

BiLLWO  COOC  4310-S»-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  227 

iOocfcst  No.  900387-1268] 

Threatened  Fish  and  Wildlife;  Listing 
of  Steller  Sea  Uons  as  Threatened 
Under  the  Endangered  Species  Act 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule,  technical 
amendment. 

summary:  NMFS  issues  this  Hnal  rule  to 
implement  a  technical  amendment  to  the 
regulations  establishing  protective 
measures  for  Steller  sea  lions.  Those 
regulations  were  issued  pursuant  to  the 
authority  of  the  Endangered  Species  Act 
(ESA)  and  prohibit  the  shooting  at,  or 


within  100  yards  (91.4  meters)  of,  Steller 
sea  lions,  and  restrict  entry  in  buffer 
areas  around  key  rookeries.  These  key 
rookeries  with  geographic  buffer  area 
coordinates  are  listed  in  50  CFR  part 
227.  Inadvertently,  the  set  of  geographic 
coordinates  for  Attu  Island  were 
reversed  in  the  final  rule  that 
established  the  buffer  areas.  This 
technical  amendment  corrects  that  error 
in  the  regulations. 

EFFECTIVE  DATE;  November  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Kaufman,  Protected  Species 
Management  Division,  1335  East-West 
I  lighway,  room  8273,  Silver  Spring.  MD 
20910,  (301)  427-2319. 
SUPPLEMENTARY  INFORMATION:  The  final 
listing  of  the  Steller  sea  lion  as 
threatened  under  the  ESA  was 
published  on  November  26, 1990  (55  FR 
49204).  Protective  regulations  that 
accompanied  the  final  hsting  prohibit 
the  shooting  at  or  within  100  yards  (91.4 
meters)  of  Steller  sea  lions,  and  restrict 
entry  in  buffer  areas  around  key 
rookeries.  These  key  rookeries  are  listed 
in  Table  1  to  50  CFR  227.12(a)(3).  The 
table  indicates  that  the  buffer  area 
around  each  site  extends  in  a  clockwise 
direction  from  the  first  set  of  geographic 


coordinates  along  the  shoreline  at  mean 
lower  low  water  to  the  second  set  of 
coordinates.  Inadvertently,  the  set  of 
coordinates  for  Attu  Island  published  in 
the  final  listing  were  reversed.  This 
technical  amendment  corrects  the  error 
in  Table  1  of  the  regulations. 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  wildlife. 
Dated:  November  7, 1991. 
Mkfaael  F.  TUlman, 

Deputy  Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

2.  In  §  227.12.  Table  1  to  paragraph 
(a)(3)  is  amended  by  revising  line  35  to 
read  as  follows: 


(227.12    Steltori 
(a)  *  •  • 
(3)  •  *  • 


I  Hon. 


Table  1.— Listed  Steller  Sea  Uon  Rookery  Sites  > 


Isiand 


From 


To 


Long. 


L«l 


Lono. 


NOAA 
Chart 


NotM 


35.  Attu  I. 


S0'54.5N         172*28.5  E       32*57.5  N         172*31.5  E         1S420    Cap*  Wrvig«ll. 


'Each  «(•  mtends  m  a  ctockwia*  dvadion  from  th«  Ural  aet  ol  gaographic  coordinataa  aloog  tha  ahoraHna  al  mean  lowar  low  watar  to  9m  sacond  sal  o« 

cooftJmatos;  or,  rt  only  ona  set  ol  geographic  coordinatea  «  listed,  the  site  extend*  around  me  entire  ahoreiina  ot  the  iaiand  at  mean  lower  low  water. 


(FR  Doc.  91-27409  Filed  11-15-91;  8:45  am] 
■ILUNO  COOC  3S1»-22-M 

SO  CFR  Part  298 
(docket  No.  910660-1270] 
RIN  0648-AD78 

United  States-Canada  Hsheries 
Enforcement  Agreement 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NMFS  publishes  this  final 
rule  to  implement  an  agreement  between 
the  United  States  and  Canada  in  which 
each  nation  agrees  to  take  appropriate 
m'^asures  to  ensure  that  its  nationals  do 
not  violate  the  other  nation's  fisheries 
laws  that  apply  within  the  other  nation's 


waters.  U.S.  nationals  and  vessels  are 
prohibited  from  fishing  within  waters 
subject  to  the  fisheries  jurisdiction  of 
Canada  unless  permitted  by  Canada  to 
do  so,  and  from  interfering  with 
enforcement  by  Canadian  fisheries 
officers. 

EFFECTIVE  DATE:  These  regulations  will 
not  become  effective  until  the  United 
States  and  Canada  exchange  official 
diplomatic  notes  to  bring  the  United 
States-Canada  Fisheries  Enforcement 
Agreement  into  force.  NMFS  will 
promptly  publish  in  the  Federal  Register 
a  notice  of  that  effective  date. 
addresses:  Copies  of  the 
Environmental  Assessment  are 
available  from:  Operations  Support  and 
Analysis  Division,  F/CMl,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  J.  Bilik,  (301)  427-2337. 


SUPPLEMENTARY  INFORMATION:  On  )uly 
15, 1991,  NMFS  published  a  proposed 
rule  with  a  30-day  public  comment 
period  (50  FR  32160)  to  implement  the 
"Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  on  Fisheries 
Enforcement"  (Agreement)  executed  at 
Ottawa.  Canada,  on  September  26. 1990. 
The  agreement  and  the  regulations  to 
implement  it  were  described  in  the 
preamble  to  the  proposed  rule;  this 
discussion  will  not  be  repeated. 

Responses  (o  Comments 

Comments  on  the  proposed  rule  were 
received  from  the  Western  Fishboat 
Owners  Association  and  from  the 
Makah  Indian  Tribe. 

Comment:  The  Western  Fishboat 
Owners  Association  commented  that 
the  proposed  rule  did  not  recognize  that 
U.S.  fishermen  are  allowed  to  fish  for 
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albacore  in  the  Canadian  fisheries  sone 
under  the  Treaty  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Canada 
on  Pacific  Coast  Albacore  Tuna  Vessels 
and  Pori  Ihlvileges  signed  on  May  26, 
1981. 

Response:  Neither  the  Agreement  nor 
this  rule  affects  treaty  access  to  the 
waters  subject  to  the  fisheries 
jurisdiction  of  Canada  by  U.S.  albacore 
fishermen.  As  long  as  albacore  fishing  is 
conducted  in  accordance  with  the 
Treaty  and  in  compliance  with  the 
relevant  fishery  laws  of  Canada,  these 
rules  do  not  come  into  play.  Of  course,  if 
an  albacore  fisherman  engages  in  any 
fishing  activity  that  is  not  authorized  by 
the  Treaty  and  that  violates  applicable 
Canadian  fisheries  law,  such  an  activity 
would  also  constitute  a  violation  of 
these  regulations, 

Comment:  The  Makah  Indian  Tribe 
commented  that  the  United  States 
should  put  its  efforts  into  negotiating 
with  the  Canadians  to  settle  boundary 
claims  and  to  get  the  Canadians  to 
recognize  the  Makah's  historic  fishing 
rights  in  certain  waters  of  Canada  rather 
than  multiplying  penalties  assessed 
against  its  fishermen.  The  Tribe  further 
commented  that  Makah  fishermen  fish 
on  grounds  that  are  near  disputed 
boundary  areas  and  sometimes  their 
fishing  vessels  drift  inadvertently  over 
the  line  into  the  Canadian  zone. 
Canadian  penalties  are  already  very 
high  and  the  U.S.  regulations  should  not 
be  used  to  multiply  penalties  against 
Makah  fishermen. 

Response:  NMFS  also  notes  that  the 
Tribe  and  the  United  States  are  involved 
in  litigation  over  these  issues.  However, 
such  issues  are  not  pertinent  to  this 
Agreement,  which  is  clearly  not 
intended  to  address  either  boundary 
disputes  or  access  to  the  fishery  zones 
of  each  country.  With  respect  to  the 
comment  about  multiplying  penalties, 
the  Government  is  primarily  concerned 
with  augmenting  coastal  state 
enforcement  by  providing  a  means  to 
penalize  those  who  evade  it,  not  with 
duplicating  such  coastal  state 
enforcement  efforts.  Therefore,  if  a 
penalty  were  imposed  by  the  coastal 
state,  that  would  generally  suffice. 

None  of  the  comments  received 
address  matters  that  would  require  any 
changes  to  the  proposed  rule  and, 
except  for  a  few  minor  technical 
corrections,  no  such  changes  have  tieen 
made. 


Classification 

This  rule  is  authorized  under  the 
Magnuson  Fisheries  Conservation  and 
Management  Act,  16  U.S.C.  1822(a), 
which  authorizes  the  Secretary  of  State 


to  negotiate  international  fisheries 
agreements,  and  by  16  U.S.C.  1855(d), 
which  authorizes  the  Secretary  of 
Commerce  to  promulgate  regulations 
necessary  to  carry  out  the  provisions  of 
the  Magnuson  Act. 

NMFS  prepared  an  environmental 
assessment  (EA)  for  this  rule  and 
concluded  that  the  rule  will  not  have  a 
significant  impact  on  the  human 
environment.  The  EA  is  available  upon 
request  (see  ADDRlttU). 

'This  action  is  exempt  from  the 
provisions  of  Executive  Order  12291 
under  section  1(a)(2)  because  these 
regulations  are  issued  with  respect  to  a 
foreign  affairs  function  of  the  United 
States. 

This  action  is  not  subject  to  section 
553  of  the  Administrative  Procedure  Act 
(APA)  because  it  involves  a  foreign 
affairs  function,  and  is.  therefore,  not 
subject  to  the  provision  respecting  a  30- 
day  delay  of  its  effective  date. 

Because  neither  the  APA  nor  any 
other  statute  requires  public  notice  and 
opportunity  to  comment  upon  this  rule, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  regulatory  fiexibility 
analysis  has  been  prepared. 

This  rule  does  not  contain  any 
coIIection-oMnformation  requirements 
for  the  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

List  of  Subjects  in  50  CFR  Part  298 

Fish.  Fisheries,  Foreign  fishing. 
Foreign  relations,  Canada,  United 
States-Canada  Agreement. 

Dated:  November  IZ,  1991. 
Michael  F.  TUlmui, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  part  298  is  added  to 
subchapter  K,  chapter  II  of  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  298— UNITED  STATES-CANADA 
FISHERIES  ENFORCEMENT 
AGREEMENT 

298.1  Purpose  and  scope. 

298.2  Definition!. 

298.3  Prohibitions. 

298.4  Interference  with  authorized  officers  of 
the  U.S. 

298.5  Facilitation  of  enforcement. 

298.6  Penalties  and  sanctions.     - 


Autliorlty:  16  U.S.C  1801  et  seq. 


i  2M.1    Purpose  and  scope. 

This  part  implements  the  "Agreement 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  on  Fisheries  Enforcement" 
executed  at  Ottawa.  Canada,  on 
September  26, 1990.  The  purpose  of  the 
Agreement  is  for  each  party  to  the 
Agreement  to  take  appropriate 
measures,  consistent  with  international 
law,  to  prevent  its  nationals,  residents 
and  vessels  from  violating  those 
national  fisheries  laws  and  regulations 
of  the  other  party  that  apply  to  waters 
and  zones  subject  to  the  fisheries 
jurisdiction  of  that  other  pari  (i.e., 
internal  waters,  territorial  seas  and  200- 
mile  resource  conservation  zones)  to  the 
extent  such  waters  and  zones  are 
recognized  by  the  enforcing  party.  This 
part  is  implemented  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  as  amended.  16  U.S.C. 
1801  et  seq.  (the  Act),  and  applies, 
except  where  otherwise  specified  in  this 
part,  to  all  persons  and  all  places  (on 
water  and  on  land)  subject  to  the 
jurisdiction  of  the  United  States  under 
the  Act.  This  includes,  but  is  not  limited 
to,  activities  of  nationals,  residents  and 
vessels  of  the  United  States  (including 
the  owners  and  operators  of  such 
vessels)  within  waters  subject  to  the 
fisheries  jurisdiction  of  Canada  as 
defined  in  this  part,  as  well  as  on  the 
high  seas  and  in  waters  subject  to  the 
fisheries  jurisdiction  of  the  United 
States. 

S2M.2    Deftnltlens. 

In  addition  to  the  definitions  in 
section  3  of  the  Act,  the  terms  used  In 
this  part  have  the  following  meanings 
(certain  definitions  in  the  Act  are 
repeated  here  for  convenience): 

Agreement  means  the  Agreement 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  on  Fisheries  Enforcement 
executed  at  Ottawa,  Canada,  on 
September  26. 1990. 

Applicable  Canadian  fisheries  law 
means  any  Canadian  law,  regulation  or 
similar  provision  relating  in  any  manner 
to  fishing  by  any  fishing  vessel  other 
than  a  Canadian  fishing  vessel  in  waters 
subject  to  the  fisheries  jurisdiction  of 
Canada,  including,  but  not  limited  to, 
any  provision  relating  to  stowage  of 
fishing  gear  by  vessels  passing  through 
such  waters,  and  to  obstruction  or 
interference  with  enforcement  of  any 
such  law  or  regulation. 

Area  of  custody  means  any  vessel, 
building,  vehicle,  live  car,  pound,  pier  or 
dock  facility  where  fish  might  be  found. 
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A  ulhorized  officer  of  Canada  means 
any  fishery  officer,  protection  ofricer, 
(^icer  of  the  Royal  Canadian  Mounted 
Potice.  or  other  employee  aulhodzed  by 
the  appropriate  authority  of  any 
national  or  provincial  agency  of  Canada 
to  enforce  any  applicable  Canc^dian 
Rsberies  law. 

Authorized  off  icer  of  the  United 
States  means: 

(a)  Any  commissioned,  warrant,  or 
petty  officer  or  the  U^  Coast  Guard; 

(b)  Any  Special  Agent  or  Bsbery 
enforcement  officer  of  the  National 
Marine  Fisheries  Service: 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  state  agency  that  has 
entered  into  an  agreement  with  the 
Secretary  and/or  the  Commandant  of 
the  VS.  Coast  Guard  to  enforce  the 
provisions  of  the  Act;  or 

(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Canadian  fishing  vessel  means  a 
fishing  vessel: 

(a)  That  is  registered  or  licensed  in 
Canada  under  the  Canada  Shipping  Act 
and  is  owned  by  one  or  more  persons 
each  of  whom  is  a  Canadian  citizen,  a 
person  resident  and  domiciled  in 
Canada,  or  a  corporation  incorporated 
under  the  laws  of  Canada  or  of  a 
province,  having  its  principle  place  of 
business  in  Canada;  or. 

(b)  That  is  not  required  by  the  Canada 
Shipping  Act  to  be  registered  or  licensed 
in  Canada  and  is  not  registered  or 
licensed  elsewhere  but  is  owned  as 
described  in  paragraph  (a)  of  this 
definition. 

Fish  means  any  fmfish,  mollusk. 
crustacean,  or  any  part  or  product 
thereof,  and  all  other  forms  of  marine 
animal  and  plant  life  other  than  marine 
mammals  and  birds. 

Fishing,  or  (a  fish,  means  any  activity, 
other  than  scientific  research  conducted 
by  a  scientific  research  vessel  thai 
involves: 

(a)  The  catching,  taking,  or  harvesting 
offish; 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(c)  Any  other  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraphs  (a),  (b)  or  (c)  of 
this  definition. 

Fishing  vesse/  means  any  vessel,  boat, 
ship,  or  other  craft  that  is  used  for, 
equipped  to  be  used  for.  or  of  a  type  that 
is  normally  used  for 

(a)  Fishing:  or 

(b)  Aiding  or  assisting  one  or  more 
vessel*  at  sea  in  the  performance  of  any 


activity  relating  to  fishing,  inchiding.  but 
not  limited  to.  preparation,  supply, 
storage,  rehigerstion,  transportation,  or 
prooMsing. 

Officio/  number  means  the 
documentation  number  issued  by  the 
U.S.  Coast  Guard  or  the  certificate 
number  issued  by  a  state  or  the  U.S. 
Coast  Guard  for  an  undocumented 
vessel,  or  any  equivalent  number  if  the 
vessel  is  registered  fai  a  foreign  nation. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on 
board  and  hi  charge  of  that  vessel. 

Owner,  with  respect  to  any  vessel, 
means: 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part  (whether  or  not  the 
vessel  is  leased  or  chartered); 

(b)  Any  charterer  of  the  vessel, 
whether  bareboat,  time  or  voyage; 

(c)  Any  person  who  acts  In  the 
capacity  of  a  charterer,  including  but  not 
limited  to,  parlies  to  a  management 
agreement,  operating  agreement,  or 
other  similar  agreement  that  bestows 
control  over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraphs  (a), 
(b)  or  (c)  of  this  definition. 

Person  means  any  individual  (whether 
or  not  a  citizen  or  national  of  the  United 
States),  any  corporation,  partitership, 
association,  or  other  entity  (whether  or 
not  organized  or  existing  under  the  laws 
of  any  state),  and  any  Federal,  state, 
local,  or  foreign  government  or  any 
entity  of  any  such  government 

Vessel  of  the  United  States  means: 

(a)  Any  vessel  documented  under 
chapter  121  of  title  46,  United  States 
Code;  $ 

(b)  Any  vessel  numbered  under 
chapter  123  of  title  46,  United  States 
Code  and  measuring  less  than  5  net 
tons; 

(c)  Any  vessel  numbered  under 
chapter  123  of  title  46.  United  States 
Code,  and  used  exclusively  for  pleasure; 
and 

(d)  Any  vessel  whose  owner  is  ■ 
national  or  resident  of  the  United  States 
that  is  not  equipped  with  propulsion 
machinery  of  any  kind  and  is  used 
exclusively  for  pleasure. 

Waters  subject  to  the  fisheries 
jurisdiction  off  Canada  means  the 
internal  waters,  territorial  sea.  and  the 
zone  that  Canada  has  established, 
extending  200  nautical  miles  from  its 
coasts,  in  which  it  exercises  sovereign 
rights  for  the  purpose  of  exploration, 
exploitation,  conservation  and 
management  of  living  marine  resources, 
to  the  extent  recognized  by  the  United 
States. 


The  prohibitions  in  this  section  apply 
within  waters  subfect  to  the  fisheries 
lurisdiction  of  Canada  and  during  hot 
pursuit  therefrom  by  an  authorized 
officer  of  Canada.  It  is  unlawful  for  any 
national  or  resident  of  the  United  States, 
or  any  person  on  board  a  vessel  of  the 
United  States,  or  the  owner  or  operator 
of  any  such  vessel,  to  do  any  of  the 
following: 

(a)  Engage  in  fishing  in  waters  subiect 
to  the  fisheries  Jurisdiction  of  Canada 
without  the  express  authorization  of  the 
Government  of  Canada; 

(b)  Take  or  retain  fish  in  waters 
subject  to  the  fisheries  jurisdiction  of 
Canada  without  the  express 
authorization  of  the  Government  of 
Canada; 

(c)  Be  on  board  a  fishing  vessel  in 
waters  subject  to  the  fisheries 
jurisdiction  of  Canada  without  stowing 
all  fishing  gear  on  board  either 

(1)  Below  deck,  or  in  an  area  where  it 
is  not  normally  used,  such  that  the  gear 
is  not  readily  available  for  fishing;  or 

(2)  If  the  gear  cannot  readily  be 
moved,  in  a  secured  and  covered 
manner,  detached  from  all  towing  lines, 
so  that  it  is  rendered  unusable  for 
fishing;  unless  the  vessel  has  been 
authorized  by  the  Government  of 
Canada  to  fish  in  the  particular  location 
within  waters  subject  to  the  fisheries 
jurisdiction  of  Canada  in  which  it  is 
operating: 

(d)  While  on  board  a  fishing  vessel  in 
waters  subject  to  the  fisheries 
jurisdiction  of  Canada,  fail  to  respond  to 
any  inquiry  from  an  authorized  officer  of 
Canada  regarding  the  vessel's  name, 
fiag  state,  location,  route  or  destination, 
and/or  the  drciunstances  under  which 
the  vessel  entered  such  waters; 

(e)  Violate  the  Agreement,  any 
applicable  Canadian  fisheries  law.  or 
the  terms  or  conditions  of  any  permit, 
license  or  any  other  authorization 
granted  by  Canada  under  any  such  law; 

(f)  Fail  to  comply  immediately  with 
any  of  the  enforcement  and  boarding 
procedures  specified  in  |  296.5  of  this 
part; 

(g)  Destroy,  stave,  or  dispose  of  in  any 
manner,  any  fish,  gear,  cargo  or  other 
matter,  upon  any  communication  or 
signal  from  an  authorized  officer  of 
Canada,  or  upon  the  approach  of  such 
an  officer,  enforcement  vessel  or 
aircraft,  before  the  officer  has  had  the 
opportunity  to  inspect  same,  or  in 
contravention  of  directions  from  such  an 
officer, 

(h)  Refuse  to  allow  an  authorized 
officer  of  Canada  to  board  a  vessel  for 
the  purpose  of  conducting  any 
inspection,  search,  seizure,  investigation 
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or  arrest  in  connection  with  the 
enforcement  of  any  applicable  Canadian 
fisheries  law; 

(i)  Assault,  resist,  oppose,  impede, 
intimidate,  threaten,  obstruct,  delay, 
prevent,  or  interfere,  in  any  manner, 
with  an  authorized  officer  of  Canada  in 
the  conduct  of  any  boarding,  inspection, 
search,  seizure,  investigation  or  arrest  in 
connection  with  the  enforcement  of  any 
applicable  Canadian  fisheries  law; 

(j)  Make  any  false  statement,  oral  or 
wiitten,  to  an  authorized  officer  of 
Canada  in  response  to  any  inquiry  by 
that  officer  in  connection  with 
enforcement  of  any  applicable  Canadian 
fisheries  law; 

(k)  Falsify,  cover,  or  otherwise 
obscure,  the  name,  home  port,  official 
number  (if  any),  or  any  other  similar 
marking  or  identification  of  any  fishing 
vessel  subject  to  this  part  such  that  the 
vessel  cannot  be  readily  identified  from 
an  enforcement  vessel  or  aircraft;  or 

(1)  Attempt  to  do  any  of  the  foregoing. 

S2M.4    Intarfsrsncs  with  authorized 
officers  of  tlit  U.S. 

The  prohibitions  in  this  section 
concern  enforcement  of  the  Agreement 
and  this  part  by  authorized  officers  of 
the  United  States,  and,  unless  the 
context  otherwise  requires,  apply  to  all 
persons  and  places  subject  to  the 
jurisdiction  of  the  United  States  under 
the  Act.  It  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(a)  Fail  to  comply  immediately  with 
any  of  the  enforcement  and  boarding 
procedures  specified  in  paragraphs  208.S 
(a)  through  (d)  of  this  part; 

(b)  Destroy,  stave,  or  dispose  of  in  any 
manner,  any  fish,  gear,  cargo  or  other 
matter,  upon  any  communication  or 
signal  from  an  authorized  officer  of  the 
United  States,  or  upon  the  approach  of 
such  an  officer,  enforcement  vessel  or 
aircraft,  before  the  officer  has  had  the 
opportunity  to  inspect  same,  or  In 
contravention  of  directions  from  such  an 
officer 

(c)  Refuse  to  allow  an  authorized 
officer  of  the  United  States  to  board  a 
vessel,  or  enter  any  other  area  of 
custody,  for  the  purpose  of  conducting 
any  inspection,  search,  seizure. 
Investigation  or  arrest  in  connection 
with  the  enforcement  of  the  Agreement 
or  this  part; 

(d)  Assault,  resist,  oppose,  impede, 
intimidate,  threaten,  obstruct,  delay, 
prevent,  or  interfere,  in  any  manner, 
with  an  authorized  officer  of  the  United 
States  in  the  conduct  of  any  boarding, 
inspection,  search,  seizure,  investigation 
or  arrest  in  connection  with  the 
enforcement  of  the  Agreement  or  this 
part: 


(e)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer  of  the 
United  States  concerning  the  catching, 
taking,  harvesting,  landing,  purchase, 
sale  or  transfer  of  fish,  or  concerning 
any  other  matter  subject  to  investigation 
by  that  officer  under  this  part; 

(f)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means,  any  inspection, 
search,  investigation,  seizure  or  arrest  in 
connection  with  the  enforcement  of  the 
Agreement  or  this  part; 

(g)  Falsify,  cover,  or  otherwise 
obscure,  the  name,  home  port,  official 
niunber  (if  any),  or  any  other  similar 
marking  or  identification  of  any  fishing 
vessel  subject  to  this  part  such  that  the 
vessel  cannot  be  readily  identified  from 
an  enforcement  vessel  or  aircraft;  or 

(h)  Attempt  to  do  any  of  the  foregoing. 

S2M.8    Facllttatlon  of  snforcefflsnt 

(a)  General.  Persons  aboard  fishing 
vessels  subject  to  this  part  must 
immediately  comply  with  instructions 
and/or  signals  issued  by  an  authorized 
officer  of  the  United  States  or  Canada, 
or  by  an  enforcement  vessel  or  aircraft, 
to  stop,  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
for  the  purpose  of  enforcing  any 
applicable  Canadian  fisheries  law,  the 
Agreement,  or  this  part. 

(b)  Communicationa,  (1)  Upon  being 
approached  by  an  authorized  officer  of 
the  United  States  or  Canada,  or  by  an 
enforcement  vessel  or  aircraft,  persons 
aboard  fishing  vessels  must  be  alert  for 
communications  conveying  enforcement 
instructions.  (See  paragraph  (e)  of  this 
section  for  specific  requirements  for 
complying  with  signals  and  instructions 
issued  by  an  authorized  officer  of 
Canada.) 

(2)  VHF-FM  radiotelephone  is  the 
preferred  method  for  communicating 
between  vessels.  If  the  size  of  the 
vessel,  and  the  wind,  sea  and  visibility 
conditions  allow,  a  loudhailer  may  be 
used  instead  of  the  radio.  Hand  signals, 
placards,  high  frequency  radiotelephone, 
voice,  fiags,  whistle  or  horn  may  be 
employed  by  an  authorized  officer  of  the 
United  States  or  Canada,  and  message 
blocks  may  be  dropped  from  an  aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  U.S.  Coast  Guard 
units  will  normally  use  the  fiashing  light 
signal  "L"  as  the  signal  to  stop.  In  the 
International  Code  of  Signals  "L"  (.-. .) 
means  "you  should  stop  your  vessel 
instantly." 

(4)  Failure  of  a  vessel  prompUy  to  stop 
when  directed  to  do  so  by  an  authorized 
officer  of  the  United  States  or  Canada, 
or  by  an  enforcement  vessel  or  aircraft, 
using  loudhailer,  radiotelephone, 


fiashing  light,  flags,  whistle,  horn,  or 
other  means,  constitutes  prima  facie 
evidence  of  the  offence  of  refusal  to 
allow  an  authorized  officer  to  board. 
(5)  A  person  aboard  a  vessel  who 
docs  not  understand  a  signal  from  an 
enforcement  unit  and  who  cannot  obtain 
clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  A  person  aboard  a 
vessel  directed  to  stop  must: 

(1)  Guard  Channel  16.  VHF-FM.  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
enforcement  boarding  party  to  come 
aboard; 

(3)  Except  for  those  vessels  with  a 
distance  of  7  feet  (2.1  meters)  or  less 
from  the  waterline  to  the  gunwale, 
provide  a  safe  ladder,  if  needed,  for  the 
enforcement  party  to  come  aboard; 

(4)  When  necessary  to  facilitate  the 
boarding,  or  when  requested  by  the 
boarding  party,  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladder  and 

(5)  Take  such  other  actions  as 
necessary  to  ensure  the  safety  of  the 
members  of  the  enforcement  boarding 
party. 

(d)  Signals.  The  following  signals 
extracted  from  the  International  Code  of 
Signals  may  be  sent  by  flashing  light  by 
an  enforcement  unit  when  conditions  do 
not  allow  communications  by  loudhailer 
or  radiotelephone.  Except  as  provided  in 
paragraph  (e)  of  this  section,  while  the 
vessel  operator  is  not  required  to  know 
these  signals,  such  knowledge,  coupled 
with  appropriate  action  in  response, 
may  preclude  the  need  to  send  the  "L" 
signal  and  for  the  vessel  to  stop 
instanUy. 

(1)  "AA"  repeated  (.-.-)  is  the  call  to 
an  unknown  station.  The  signaled  vessel 
should  respond  by  identifying  itself  by 
radiotelephone  or  by  illuminating  its 
identification. 

(2)  "RY-CY"  (....,-......-)  means 

"you  should  proceed  at  slow  speed,  a 
boat  is  coming  to  you."  This  signal  is 
normally  employed  when  conditions 
allow  an  enforcement  boarding  without 
the  need  for  the  vessel  being  boarded  to 
come  to  a  complete  stop,  or.  in  some 
cases,  without  retrieval  of  fishing  gear 
which  may  be  in  the  water. 

(3)  "SQ3"  (...-.-...-)  means  "you 
should  stop  or  heave  to,  I  am  going  to 
board  you." 

(e)  Canadian  signals.  In  addition  to 
signals  set  forth  in  paragraphs  (a) 
through  (d)  of  this  section,  persons  on 
board  fishing  vessels  subject  to  this  pari 
must  immediately  comply  with  the 
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following  signals  by  an  authorized 
officer  of  Canada. 

(1)  Authorized  officers  of  Canada  use 
the  following  signals  to  require  Hshing 
vessels  to  stop  or  heave  to: 

(i)  The  hoisting  of  a  rectangular  flag, 
known  as  the  International  Code  Flag 
"L",  which  is  divided  vertically  and 
horizontally  into  quarters  and  colored  so 
that: 

(A)  The  upper  quarter  next  to  the  staff 
and  the  lower  quarter  next  to  the  fly  are 
yellow,  and 

(B)  The  lower  quarter  next  to  the  staff 
and  the  upper  quarter  next  to  the  fly  are 
black: 

(ii)  The  flashing  of  a  light  to  indicate 
the  International  Morse  Code  letter  "L". 
consisting  of  one  short  flash,  followed 
by  one  long  flash,  followed  by  two  short 
flashes  (■-..):  or 

(iii)  The  sounding  of  a  horn  or  whistle 
to  indicate  the  International  Morse  Code 
letter  "L",  consisting  of  one  short  blast 
followed  by  one  long  blast,  followed  by 
two  short  blasts  (.  - . .). 

(2)  Authorized  officers  of  Canada  use 
the  following  signals  to  require  a  fishing 
vessel  to  prepare  to  be  boarded; 

(i]  The  hoisting  of  flags  representing 
the  International  Code  Flag  "SQ3";  or 

(ii)  The  flashing  of  a  light,  or  the 
sounding  of  a  horn  or  whistle,  to 
indicate  the  International  Morse  Code 
Signal  "SQ3"  (...-.-...-). 

844^  A        fl  ■  i,  ■  ill  ■  ■ -* »» 
2W.O    rviuuuv*  afffO  sancnons* 

Any  person,  any  fishing  vessel,  or  the 
owner  or  operator  of  any  such  vessel, 
who  violates  any  provision  of  the 
Agreement  or  this  part,  is  subject  to  the 
civil  and  criminal  fines,  penalties, 
forfeitures,  permit  sanctions,  or  other 
sanctions  provided  in  the  Act,  50  CFR 
part  621, 15  CFR  part  904  (Civil 
Procedures),  and  any  other  applicable 
law  or  regulation. 

[FR  Doc.  91-27600  Filed  11-15-ffl;  &45  am) 

HUMS  COOf  N19-9B-II 


50  CFR  Part  Ml 

(Docfcat  Na  91 1050-I2tl] 


Reef  Flah  Fishery  of  ttte  Gulf  of  Mexico 

AOENCV:  National  Marine  Fisheries 
Service  (NfMFS),  NOAA.  Commerce. 
ACnOH;  Final  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  changes  for  1991  the 
commercial  quota  for  shallow-water 
grouper  in  the  Gulf  of  Mexico  reef  fish 
fishery  in  accordance  with  the 
framework  procedure  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP), 
as  amended.  This  final  rule  increases 
the  annual  conmiercial  quota  for 
shallow-water  groupers  for  1991  from  9.2 
to  9.9  million  pounds  (4.2  to  4.5  million 
kilograms).  The  intended  effect  is  to 
compensate  for  the  inadvertent  early 
closure  of  the  commercial  fishery  for 
shallow-water  grouper  in  1990,  which 
precluded  that  fishery  from  harvesting 
approximately  .7  million  pounds  (.3 
million  kilograms)  of  the  1990  quota. 
EFFECTIVE  DATES:  November  12, 1991. 
through  IDecember  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP  prepared  and 
amended  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council),  and  its 
implementing  regulations  at  50  CFR  part 
641,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

In  accordance  with  the  FMP  and  its 
implementing  regulations,  the  Council 
recommended  and  NMFS  published  a 
proposed  rule  to  change  the  commercial 
quota  for  shallow-water  grouper  for  1991 
to  9.9  million  pounds  (4.5  million 
kilograms)  (56  FR  51367;  October  11. 
1991).  Shallow-water  grouper  consists  of 


all  groupers  other  than  yellowedge. 
misty,  Warsaw,  and  snowy  groupers, 
speckled  hind,  and  jewfish.  The 
rationale  for  the  recommended  change 
was  included  in  the  proposed  rule  and  is 
not  repeated  here. 

No  comments  were  received  on  the 
proposed  rule,  and  it  is  implemented 
without  change. 


Other  Matters 

This  action  is  authorized  by  the  FMP 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  12, 1991. 

Saniu«l  W.  McKami, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GUL^  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  10  U.&C  1801  et  seq. 

2.  In  S  641.25,  from  November  12, 1991, 
through  December  31, 1991,  paragraph 
(c)  is  suspended  and  a  new  paragraph 
(e)  is  added  to  read  as  follows: 

S641.2S    Conunercial  quotas.  I 


(e)  All  other  groupers,  excluding 
jewfish,  combined--9.9  million  pounds 
(4.5  million  lulograms). 


|FR  Doa  91-27599  Fikd  11-12-91: 5:01 

BIUINO  COOK  lt10-»-M 
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This  section  of  the  FEDERAL  REGISTER 
containe  noices  to  the  putjHc  of  tfie 
proposed  issuance  of  luies  end 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  en 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttw  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatfon  Adminietration 

14  CFR  Pan  3» 

( Docket  Na  9 1-NM-2 1 2-AD 1 

Airworttilness  Directives;  Boeing 
Model  737-300, 737-400, 737-500,  and 
757-200  Series  Airplanes 

AQCMCv:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  737-40a  737-500,  and  757-200  senes 
airplanes,  which  would  require  the 
inspection  and  replacement  if 
necessary,  and  eventual  modification  of 
certain  TransAero  single  flight  attendant 
seats.  This  proposal  is  prompted  by  in- 
service  reports  of  danvaged  seat 
bottotas.  Tins  condition,  if  not  corrected, 
could  result  in  in>ery  to  flight 
attendants. 

DATES:  Comments  must  be  received  no 
later  tban  January  6. 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  di^)licate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthmess  Rules  Docket  Na  91-NM- 
212-ADi  1601  lind  Avenue  SW.,  Renton. 
Washington  98055-40S6.  The  applicable 
service  information  may  be  obtained 
from  TransAero  Industries,  Inc.,  502 
North  Oiak  Street.  Inglewood.  California 
90302-2942.  This  knformation  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Regioe,  Transport  Airplane 
Directorate,  1601  Liod  Avenue  SW., 
Renton.  Washington. 
FOR  FWtTMBt  INFORMATTOM  CONTACT: 
Mr.  Terrell  W.  Rees.  Seattle  Aircraft 
CertificatioD  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2785. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 


Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055^^4066. 

SUPPtEMENTARV  INPORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  subodtting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/pubhc  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-212-AD."  The 
post  card  will  be  date/ time  stamped  and 
returned  to  the  commenter. 

Dtscusmoe 

Beginning  in  January  of  1991,  several 
operators  of  certain  Boeing  Model  737 
and  757  series  airplanes  have  reported 
instances  of  damaged  single  flight 
attendant  seat  plans  manufactured  by 
TransAero  Industries,  Inc.  The  damage, 
which  reportedly  was  first  encountered 
after  eighteen  months  in  service,  is 
manifested  by  cracked  front  channels 
and  sheared  or  pulled  rivets.  This 
condition  resulted  from  the  failure  of  the 
design  to  consider  the  loads  normally 
encountered  in  service  and/or  the 
incorrect  manufecture  of  the  seat  pans. 
This  condition,  if  not  corrected,  conid 
result  in  seat  failures  and  possible  injury 
or  incapacitation  of  flight  attendants. 

The  FAA  has  reviewed  and  approved 
TransAero  Service  Bulletin  192,  Revision 
C  dated  August  12, 1991,  which 
describe*  procedures  for  in^tection. 


modification,  and  replacement  of  the 
affected  seat  pans. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplams  of  this 
same  type  design,  an  AD  is  proposed 
which  initielly  woak)  require 
inspections  of  the  seat  pans  for  damage, 
and  either  replacement  of  damaged  seat 
pans  or  the  discontinuance  of  the  use  of 
the  damaged  seat:  if  the  teat  pan  is 
replaced,  it  must  continue  to  be 
inspected  at  regular  intervals.  The  rule 
would  also  require  the  eventual 
modification  of  all  of  the  subject  seats. 
These  proposed  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  TransAero  service 
bulletin  described  previously. 

There  are  approximately  775  Model 
737  and  757  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  426  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
is  estimated  that  the  proposed 
inspection  actions  would  require  an 
average  of  approximately  1  manhour  per 
airplane  to  accomplish,  and  that  the 
labor  charge  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  impact 
of  the  AD  with  regard  to  the  initial 
inspection  requirement  is  estimated  to 
be  $23,430. 

It  is  estimated  that  the  proposed 
modification  would  require 
approxnnately  1  manhour  per  seet  to 
accomplish,  and  that  the  average  labor 
charge  would  be  $55  per  manhour.  The 
approximate  cost  of  the  required 
modification  kits  is  $228  per  seat.  Based 
on  these  figures  and  an  average  of  2 
affected  seats  per  airplane,  the  total  cost 
impact  of  the*AD  with  regard  to  the 
modification  requirement  is  $241,116. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $264,546. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  oatioaal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalisnt  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "naior  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
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rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  106(8);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-212-AD. 

Applicability:  Model  737-300,  737-400,  and 
737-500  series  airplanes,  and  Model  757-200 
series  airplanes;  equipped  with  TransAero  P/ 
N  91465  series  single  flight  attendant  seats 
identified  in  TransAero  Service  Bulletin  No. 
192.  Revision  C,  dated  August  12. 1991; 
certifled  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  seats  and  possible 
injury  to  flight  attendants,  accomplish  the 
following: 

(a)  Within  21  days  after  the  effective  date 
of  this  AD.  inspect  the  front  edge  of  the 
affected  seat  pans  for  areas  of  abnormal 
flexibility  in  accordance  with  paragraph  C  of 
TransAero  Service  Bulletin  No.  192.  Revision 
C,  dated  August  12. 1991. 

(1)  If  no  damage  is  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  30  days. 

(2)  If  damage  is  detected,  prior  to  further 
flight,  accomplish  either  subparagraph 
(a)(2)(i)or(a)(2)(ii): 

(i)  Install  a  placard  stating  that  the 
damaged  seat  is  not  to  l>e  occupied;  or 

(ii)  Replace  the  seat  pan  with  a  serviceable 
seat  pan  of  the  same  part  number,  and 
continue  to  inspect  thereafter  at  intervals  not 
to  exceed  30  days  in  accordance  with 
paragraph  (a)  of  this  AD. 

(b)  Within  18  months  after  the  effective 
date  of  this  AD.  modify  all  single  flight 
attendant  seats  in  accordance  with 
TransAero  Service  Bulletin  No.  192,  Revision 
C,  dated  August  12, 1991. 

(c)  The  inspections  required  by  paragraph 
(a)  of  this  AD  may  be  terminated  upon 
accomplishing  the  modification  descrii)ed  in 


TransAero  Service  Bulletin  192.  Revision  C 
dated  August  12, 1901. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  TransAero 
Industries,  Inc.,  502  North  Oak  Street, 
Inglewood,  California  90302-2942.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

Issued  in  Renton,  Washington,  on 
November  4, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  91-27646  Filed  11-15-91;  8:45  am] 
BlUJNa  COOE  4«ie-tS-H 


14  CFR  Part  39 

[Docket  Na  91-NM-211-AD] 

Airworthiness  Directives;  Fokker 
Model  F-28  Mark  0100  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
Mark  0100  series  airplanes,  which  would 
require  reinforcement  of  the  vertical 
stabilizer  and  for  certain  airplanes,  an 
inspection  to  detect  cracks  in  the 
vertical  stabilizer,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
full-scale  fatigue  testing  which  revealed 
cracks  in  the  surface  and  underlying 
structure  of  the  vertical  stabilizer.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  capability  of  the 
vertical  stabilizer. 

DATES:  Comments  must  be  received  no 
later  than  January  6, 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
211-AD.  1801  Lind  Avenue  SW..  Renton. 


Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199 
North  Fairfax  Street.  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Land  Avenue  SW-. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  Number  91-NM-211-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  of 
the  Netherlands,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  noticed 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  Fokker  Model  F-28 
Mark  0100  series  airplanes.  During  full- 
scale  fatigue  testing  of  the  horizontal 
and  vertical  stabilizers  by  the 
manufacturer,  several  cracks  were 
found  in  the  skin  of  the  vertical 
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stabilizer  at  rib  5.0.  near  intermediate 
spars  i  and  III,  and  in  the  underlying 
strtreture.  Fatigue  cracking  in  this  area, 
if  not  detetied  and  repaired  in  a  timely 
manner,  could  result  in  reduced 
structural  capability  of  the  vertical 
stabilizer. 

Fokker  has  issued  Service  Bulletin 
SBFlOa-55-^Wl.  Revision  1.  dated  March 
16. 1990.  which  describes  procedures  to 
reinforce  the  vertical  stabilizer.  In 
addition,  the  service  bulletin  describes 
procedures  to  perform  a  one-time  eddy 
current  inspection  to  detect  cracks  in 
certain  rivet  botes  on  airp^nes  that 
have  accumulated  over  3,000  landings. 
The  service  bulletin  also  describes 
procedures  to  accomplish  the 
reinforcement  procedure  if  the  length  of 
identified  cracks  exceeds  a  certain  limit 
The  RLD  has  classified  this  service 
bulletin  as  mandatory  and  has  issued 
Airworthiness  Directive  89-062 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  section  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  Stales,  an  AD  is  proposed  which 
would  reqiiifle  reinforcement  of  the 
vertical  stabilizer,  and  for  certain 
airplanes,  an  eddy  current  inspection  to 
detect  cracks  in  the  vertical  stabilizer, 
and  repair,  if  necessary.  These  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previoesly  described. 

Currently,  no  airplanes  of  U.&  registry 
would  be  affected  by  this  AD.  However. 
should  one  of  the  affected  airplanes  be 
imported  and  placed  on  the  U.S. 
Register  ki  the  future,  it  would  take 
approximately  60  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
the  average  labor  cost  would  be  $55  per 
manhour.  The  estimated  cost  for 
required  parts  would  be  $3,257  per 
airplane.  The  total  estimated  cost 
impact  of  this  AD  would  be  $6,557  per 
airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "major  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "signiGcant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  signiRcant  econoBiic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subfact»  ia  14  CFK  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Araeodiiient 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-(AMEN0EDI 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
40 use.  106(g): and  14  CFR  11.89. 


§3S.13   [Aawadatfl 

2.  Section  38.13  is  amended  by  adding 
the  foUowing  new  airworthiness 
directive: 

Fokker  Docket  No.  91-NM-211-AD. 

Applicability:  Model  F-28  Mark  0100  series 
airplanes;  serial  numbers  11244  through 
11256, 11259, 1128a  and  11268  throngh  11273; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  Kconplished. 

To  prevent  reduced  structural  capabitHy  of 
the  rudder,  ■ccomplish  the  following: 

(a)  Prior  to  tlie  accunulation  of  6^500 
landings,  or  wtthin  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
reinforce  th«  vertical  stabilizer  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-55-001. 
Revision  1.  dated  March  18, 1990. 

(b)  For  airplanes  that  have  accumulated 
more  than  3.000  landings  at  the  time  that  the 
reinforcement  of  the  vertical  stabilizer  is 
initiated  as  required  by  paragraph  (a)  of  this 
AD;  Concurrent  with  the  accomplishiaeni  of 
the  reinforcement  procedure,  perform  an 
eddy  cunent  inspection  to  delect  cracks  in 
the  rivet  holes  located  at  position  L  ia 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-SS-tJOl,  Revision  1,  dated  March  16, 
1990. 

(1)  If  no  cracks  are  foand,  proceed  with  the 
reinforcement  procedure  required  by 
paragraph  (a)  of  this  AD. 

(2)  If  any  crack  ia  found  that  does  not 
exceed  aS  mm  in  leagth.  prior  to  further 
flight,  repair  in  accordance  with  the  service 
buUetio. 

(3)  If  any  crack  ia  found  that  is  OA  mm  or 
longer  in  length,  prior  to  further  flight,  repair 
in  a  manner  approved  by  the  Manager, 


Standardization  Branch.  ANM-113.  FAA 
Transport  Airplane  Directorate. 

(c)  An  altematrre  metirad  of  compHonce  or 
adiostmcnt  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  A.NM-113.  FAA, 
Transport  Airplane  Directorate. 

Nolr.  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concw  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch,  A\M-113. 

(d)  Special  Right  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

AU  peraoas  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  dooinents  from  the  manufacturer 
may  obtain  copies  upon  requeat  to  Foklicr 
Aircraft  USA.  lac  1198  North  Fairfax  Street. 
Alexandria,  Virginia  22314.  These  documents 
may  be  examined  at  the  FAA  Northwest 
Mountam  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Kenton.  Washington,  on 
November  1.  MSI. 
DarreU  M.  I 


Acting  Mortager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-27etS  Filed  11-15-01:  8:45  am) 


14CFRPart39 

(Docket  No.  91-NM-21S-ADI 

Airworttiiness  Directives;  Boeing 
Model  737-300,  -400.  and  -500  Series 
Airplanes 

AGCNCr  Federal  Aviation 
Administration  [FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthmess 
directive  (AD),  applicable  to  certain 
Boeing  Model  737  series  airplanes, 
which  currently  requires  a  limitation  in 
the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  incorporate  certain 
operational  prt)cedures  to  detect 
uncommanded  changes  in  the  altitude 
windows  of  the  Mode  Control  Panel 
(MCP).  Such  uncommanded  changes,  if 
not  corrected,  conld  cause  the  airplane 
to  fly  to  an  altitude  diat  was  not 
selected  by  the  pilot.  This  action  would 
require  replacement  of  the  currently- 
installed  MCP  with  an  improved  model. 
This  proposal  is  prompted  by  the 
development  of  a  new  MCP  that  is  not 
suscepti'ble  to  uncommanded  changes  in 
the  altitude  window, 
DATES:  Comments  nvust  be  received  no 
later  than  January  6, 1992, 
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ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NNf- 
215-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATKHi  CONTACT: 

Mr.  Peter  Skaves.  Seattle  Aircraft 
Certification  Office,  Systems  A 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2795.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  9805&-4056. 
SUPFtfMENTARY  li^FORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/pubUc  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-215-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  March  13, 1990,  the  FAA  issued 
AD  90-07-02,  Amendment  39-6547  (55 
FR  10605,  March  22, 1990),  applicable  to 
Boeing  Model  737-300  series  airplanes 


equipped  with  Sperry  SP300  autopilots, 
to  require  a  revision  to  the  FAA- 
approved  Airplane  Flight  Mtinual  (AFM) 
to  incorporate  certain  operating 
procedures  to  detect  changes  in  the 
altitude  window  of  the  Mode  Control 
Panel  (MCP).  That  action  was  prompted 
by  several  reports  of  uncommanded 
changes  in  the  selected  altitude 
displayed  in  the  altitude  window  of  the 
autopilot  MCP.  This  condition,  if  not 
corrected,  could  cause  the  airplane  to  fly 
to  an  altitude  that  was  not  selected  by 
the  pilot.  The  same  limitation  that  was 
required  by  AD  90-07-02  was  included 
in  the  AFM  during  type  certification  of 
Boeing  Model  737-400  and  737-500 
series  airplanes. 

Since  the  issuance  of  AO  90-07-02. 
Honeywell.  Inc.,  Sperry  Commercial 
Flight  Systems  Division,  the 
manufacturer  of  the  autopilot,  has 
developed  a  new  design  MCP  that  is  not 
susceptible  to  uncommanded  changes  in 
the  altitude  window. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-22Al09a 
dated  January  17, 1991,  which  describes 
procedures  for  the  replacement  of  the 
MCP.  Boeing  P/N  10-62038-102,  -105. 
-106.  -107,  -108.  -109.  -110.  -115.  or  -116. 
with  a  new  design  MCP.  P/N  10-62038- 
122.  -125.  -126.  -127,  -128,  -129.  or  -130. 
The  replacement  procedure  involves 
either  the  complete  replacement  of  the 
MCP  with  an  entirely  new  assembly,  or 
modification  of  the  currently  installed 
MCP. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  airworthiness 
directive  is  proposed  which  would 
supersede  AD  90-07-02  to  also  require 
replacement  of  the  MCP  in  accordance 
with  the  service  bulletin  previously 
described.  Once  the  replacement  has 
been  accomplished,  the  AFM  limitation 
required  by  AD  90-07-02  may  be 
removed.  This  action  would  also  include 
Models  737-400  and  737-500  series 
airplanes  in  the  applicability;  once  the 
replacement  of  the  MCP  has  been 
accomplished  on  these  models,  the  AFM 
limitation  currently  in  their  applicable 
AFM's  may  be  removed. 

There  are  approximately  864  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  440 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD. 

Should  an  operator  elect  to  completely 
replace  the  MCP  with  the  new  design 
model,  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish,  at 
an  average  labor  charge  of  $55  per 
manhour.  The  replacement  MCP  would 
be  provided  to  the  operator  by  the 
manufacturer  at  no  charge.  Based  on 


these  figures,  should  all  affectid 
operators  elect  to  replace  the  MCP's,  the 
total  cost  impact  of  this  AD  would  be 
$24,  200  for  the  fleet,  or  $55  per  airplane. 

Should  an  operator  elect  to  modify  the 
currently-installed  MCP,  it  would  take 
approximately  16  manhours  per  MCP  to 
accomplish,  at  an  average  labor  charge 
of  $55  per  manhour.  The  modification  kit 
would  be  provided  to  the  operator  by 
the  manufacturer  at  no  charge.  Based  on 
these  Hgures,  should  all  affected 
operators  elect  to  incorporate  the 
modification  kits,  the  total  cost  impact 
of  this  AD  would  be  $387,200  for  the 
fleet,  or  $880  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  su^icient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

S  39.13    [AiTMnded] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6547  and  by 
adding  the  following  new  airworthiness 
directive: 
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Boeing:  Docket  No.  91-NM-215-AD. 
Supersedes  AD  90-07-02,  Amendment  39- 
6547. 

Applicability:  Model  737-300,  -400,  and  - 
500  series  airplanes;  equipped  with  Sperry 
SP300  Autopilot  Flight  Control  Computers 
and  Mode  Control  Panels  (MCP);  certificated 
in  any  category. 

Compliance:  Required  as  indicated  unless 
previously  accomplished. 

To  prevent  uncommanded  changes  to  the 
target  altitude  displayed  in  the  altitude 
window  of  the  autopilot  mode  control  panel 
(MCP),  accomplish  the  following: 

(a)  For  Model  737-300  series  airplanes: 
Within  10  days  after  April  5. 1990  (the 
effective  date  of  AD  90-07-02,  Amendment 
39-6547),  incorporate  the  following 
procedures  into  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM).  This  may  be  accomplished  by 
inseriing  a  copy  of  this  AD  in  the  AFM. 

"Autopilot  Limitations 

"For  airplanes  with  SP300  autopilot  MCP. 
Flightcrewa  must  use  the  following 
procedures: 

"\.  Check  MCP  settings  after  any  electrical 
power  interruptions. 

"2.  Following  change  in  ALT  selection  in 
the  MCP  window,  check  ALT  display  to 
ensure  desired  altitude  is  displayed. 

"3.  Closely  monitor  altitude  during  all 
altitude  changes  to  ensure  that  the  autopilot 
captures  and  levels  off  at  the  desired  altitude. 

"Note;  Standard  'callouts,'  crew 
coordination,  and  cross-checking  of  MCP 
settings  and  flight  instruments  are  necessary 
to  detect  any  nonselected  MCP  display 
number  changes." 

(b)  For  all  airplanes:  Within  12  months 
after  the  effective  date  of  this  AD.  replace  or 
modify  the  MCP  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-22A1098,  dated 
January  17, 1991. 

(c)  After  accomplishment  of  paragraph  (b) 
of  this  AD.  remove  the  AFM  limitation  that  is 
specified  in  paragraph  (a)  of  this  AD. 

Note:  For  Model  737-400  and  -500  series 
airplanes,  this  limitation  was  included  in  the 
amended  type  certificate,  and  must  be 
deleted  in  accordance  with  this  paragraph. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  a  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  sent  to  the  Manager.  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  l>e  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 


Directorate,  1801  Lind  Avenue  SW.,  Rentoa 
Washington. 

Issued  in  Rentoa  Washington,  on 
November  4, 1991. 

Dairell  M.  Pederaoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-27647  Filed  11-15-81;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  91-NM-21fr-AO] 

Airwortltlnesa  Directives;  Boeing 
Model  747  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  ceriain  Boeing  Model  747 
series  airplanes,  which  would  require  a 
one-time  inspection,  test,  and  repair  or 
replacement,  if  necessary,  of  the  guide 
arm  assembly  and  associated  hardware 
for  the  main  entry  doors,  numbers  1 
through  5,  left  and  right  sides.  This 
proposal  is  prompted  by  a  report  of 
migrating  guide  arm  assembly  bearings 
which  may  have  resulted  from 
Insufficient  bearing  retention  during 
production  rework.  This  condition,  if  not 
corrected,  could  result  in  an  inoperable 
emergency  door  power  assist  system 
and/or  the  inability  to  operate  the  door, 
which  is  required  for  emergency 
evacuation. 

DATCt:  Comments  must  be  received  no 
later  than  January  6, 1992. 
AOORESSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention; 
Airworthiness  Rules  Docket  No.  91-NM- 
210-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Pliny  C.  Brestel,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2783, 
Mailing  address;  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUFFLSMINTARY  INFORMATION: 
Interested  persons  are  invited  to 


participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self^addressed,  stamped 
post  card  on  whicK  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-210-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

An  operator  of  Boeing  Model  747 
series  airplanes  reported  that  the  two 
bearings  common  to  the  guide  arm  and 
bellcrank  link  on  a  main  entry  door  had 
migrated  out  of  the  guide  arm  assembly 
and  were  missing.  Investigation  by  the 
manufacturer  revealed  that  inadequate 
bearing  retention  may  have  resulted 
when  the  guide  arm  assemblies  were 
reworked  during  production.  Missing 
bearings  common  to  the  bellcrank  link 
may  prevent  the  door  hinge  arm  from 
rotating  sufficiently  to  activate  the  door 
emergency  power  assist  system  in  the 
automatic  mode.  Missing  bearings 
common  to  the  guide  arm  roller  pin 
could  result  in  the  roller  pin  becoming 
unrestrained  and  subsequently  prevent 
operation  of  the  door.  A  power  assisted, 
fully  open  door,  is  required  for 
emergency  evacuation. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Serv'ice  Bulletin  747- 
52A2237,  dated  July  11, 1991,  which 
describes  the  procedures  for  inspection, 
test  and  repair  or  replacement  of  the 
guide  arm  assembly  and  associated 
hardware  for  the  main  entry  doors, 
numbers  1  through  5,  left  and  right  sides. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
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design,  an  AD  is  proposed  which  would 
require  a  one-time  inspection,  test,  and 
repair  or  replacement  if  necessary,  of 
the  guide  arm  assembly  and  associated 
hardware  of  the  main  entry  doors, 
numbers  1  through  5,  left  and  right  sides, 
in  accordance  with  the  service  bulletin 
previously  described.  A  report  to  the 
FAA  describing  displaced  or  missing 
bearings  would  also  be  required. 

There  are  approximately  83  Model  747 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
9  airplanes  of  U.S.  registry  would  be 
affected  by  this  AO,  that  it  would  take 
approximately  5  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $55 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AO  on  U.S. 
operators  is  estimated  to  be  $2,475. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Put  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Tiie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{AMENDE01 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  108(g];  and  14  CFR  11  Jft 


SSt.13    lAinendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeias:  Docket  Na  91-NM-2I0-AO. 

Applicability:  Model  747  aeriet  airplanes, 
listed  in  Boeing  Alert  Service  Bulletin  747- 
52A2237.  dated  July  11. 1991,  ctrtificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  operation  of  the  emergency  door 
power  assist  system  and  door  opening  when 
required  for  emergency  evacuation, 
accomplish  the  following: 

(a)  Within  the  next  60  days  after  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  and  test  of  the  guide  arm 
assembly  and  associated  hardware  for  the 
main  entry  doors,  numbers  1  through  5.  left 
and  right  sides,  in  accordance  with  section 
lU.  of  Boeing  Alert  Service  Bulletin  747- 
62Aa237,  dated  July  11. 1991. 

(1)  if  all  the  conditions  specified  in 
subparagraphs  a.  through  g.,  paragraph  4., 
section  II]..  of  Boeing  Alert  Service  Bulletin 
747-52A2237,  dated  July  11, 19«,  are  found  to 
exist,  no  further  action  is  required. 

(2)  If  any  of  the  conditions  specified  in 
subparagraphs  a.  through  f..  paragraph  4., 
section  Ul..  of  Boeing  Alert  siervice  Bulletin 
747-52A2237.  dated  July  11. 1991.  do  not  exist 
repair  or  replace  before  further  flight,  in 
accordance  with  Section  111.  of  the  service 
bulletin. 

(3)  If  the  condition  specified  in 
subparagraph  g.,  paragraph  4..  section  IIL,  of 
Boeing  Alert  Service  Bulletin  747-52A2237, 
dated  July  11. 1991,  does  not  exist  repair  in  a 
manner  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  PAA.  Transport 
Airplane  Directorate. 

(b)  Within  7  days  after  the  completion  of 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  submit  to  the  FAA  a  report 
specifying  the  number  of  bearings  in  the 
guide  arm  assemblies  of  each  airplane  on 
which  any  of  the  condition  specified  in 
subparagraphs  a.,  b..  or  c  paragraph  4., 
section  lit,  of  Boeing  Alert  Service  Bulletin 
747-52A2237.  dated  July  11. 1991.  were  not 
found  to  exist.  The  report  must  tie  submitted 
to  the  Manager,  Seattle  Manufacturing 
Inspection  District  Office,  FAA.  Transport 
Airplane  Directorate.  1601  tind  Avenue  SW.. 
Renton,  Washington  98055-4056.  (Facsimile 
messages  may  be  sent  via  telephone:  (206) 
227-1181.)  A  copy  of  the  report  should  also  be 
submitted  to  the  FAA  Principal  Maintenance 
Inspector  (PMI).  A  report  is  not  necessary  for 
those  airplanes  on  which  all  of  the  specified 
conditions  are  found  to  exist  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0\{B)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  96-611)  and  have  been  assigned 
OKffl  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 


Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  AGO. 

(d)  Special  flight  permits  may  l>e  issued  In 
acconlance  with  FAR  21.197  and  Zi.iM  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Croup,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  itjOl  Lind  Avenue  SW..  Renton, 
Washington. 

Issued  in  Renton.  Washington,  on 
November  1, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  CerlifiooUon  Service. 
(FR  Doc.  91-27645  Filed  11-15-81: 8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMUISSION 

17  CFR  Part  240 

insleass  No.  34-29929,  IntenutioMl  SeHea 
RelMse  No.  341,  FN*  Na  S7-32-911 

RIN323SAEZZ 

Exemption  of  the  SectirWea  of  Cartain 
Foreign  Govammanta  Under  tha 
Sactiritiaa  Exchanga  Act  of  1934  for 
Purpoaaa  of  Trading  Futuraa 
Contracta  on  TtKMO  Sacurttiaa 

AQCNCV:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  amendment  and 
solicitation  of  public  comments. 

auMMANV:  The  Commission  proposes  for 
comment  an  amendment  to  Rule  3al2-8 
(17  CFR  240.3al2-e)  ("Rule")  that  woiiJd 
designate  debt  obligation  issued  by  the 
Republics  of  Ireland  and  Italy  as 
"exempted  securities."  The  purpose  of 
the  proposed  rule  change  is  to  permit  the 
marketing  and  trading  of  futures 
contracts  on  those  securities  in  the 
United  States.  In  addition,  as  a  result  of 
the  re-unification  of  East  Germany  and 
West  Germany,  the  proposed  rule 
amendment  would  replace  the  reference 
to  "West  Germany"  in  the  Rule  with  a 
reference  to  the  "Federal  Republic  of 
Germany."  Finally,  to  clarify  the 
references  made  to  countries  In  the  rule, 
the  proposed  rule  change  would  replace 
all  references  to  the  informal  names  of 
the  countries  listed  in  the  rule  with 
references  to  their  o^iciai  oames.  These 
changes  are  not  intended  to  have  any 
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substantive  effect  on  the  operation  of 
the  Rule. 

DATES:  Comments  should  be  submitted 
by  December  18, 1991. 
ADDRESSCS:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549.  All 
comments  should  refer  to  File  No.  S7- 
32-91,  and  will  be  available  for  public 
inspection  at  the  commission's  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Monica  C.  Michelizzi,  Esq.,  Attorney, 
Branch  of  Options  Regulation,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission  (Mail  Stop  5-1), 
450  Fifth  Street  NW,.  Washington,  DC 
20549,  at  202/272-2411, 
SUPPI^MENTARY  INFORMATION: 

I.  Introduction  I 

Under  the  Commodity  Exchange  Act 
("CEA"),  it  is  unlawful  to  trade  a  futures 
contract  on  any  individual  security, 
unless  the  security  in  question  is  an 
exempted  security  (other  than  a 
municipal  security)  under  the  Securities 
Act  of  1933  ("Securities  Act")  or  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  Debt  obligations  of 
foreign  governments  are  not  exempted 
securities  under  either  of  these  statutes. 
The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
however,  has  adopted  Rule  3al2-6  (27 
CFR  240.3al2-8)  ("Rule")  under  the 
Exchange  Act  to  designate  debit 
obligations  issued  by  certain  foreign 
governments  as  exempted  securities 
under  the  Exchange  Act  solely  for  the 
purpose  of  marketing  and  trading  futures 
contracts  on  those  securities  in  the 
United  States.'  As  amended,  the  foreign 
governments  listed  in  the  Rule  are  Great 
Britain,  Canada,  Japan,  Australia, 
France,  New  Zealand,  Austria, 
Denmark,  Finland,  the  Netherlands, 
Switzerland,  and  West  Germany  ("the 
"twelve  designated  countries").  As  a 
result  futures  contracts  on  the  debt 
obligations  of  these  countries  may  be 
sold  to  U.S.  persons,  as  long  as  the  other 
terms  of  the  Rule  are  satisfied.' 

The  Commission  today  proposes  three 
amendments  to  Rule  3al2-8.  First  the 
proposed  amendments  would  add  the 
debt  obligations  of  the  Republics  of 


■  Under  the  Rule,  tiie  trading  in  tiie  United  Slates 
of  futures  on  government  securities  exempted  by  the 
Rule  is  pennitted  only  on  or  throt^  a  IxMrd  of 
trade. 

*  See  infra  note  9  and  accompanying  text  for  a 
discussion  of  ttie  other  terms  of  the  Rule  that  must 
t>e  satitfied  l>efore  tliete  contracta  may  be  marketed 
or  traded  In  the  Untied  States. 


Ireland  and  Italy  (the  "two  proposed 
countries")  to  the  list  of  countries  whose 
debt  obligations  are  exempted  by  Rule 
3al2-8.  In  order  to  qualify  for  the 
exemption,  futures  contracts  on  debt 
obligations  of  the  two  proposed 
countries  would  have  to  meet  all  the 
other  existing  requirements  of  the  Rule. 
Second,  the  proposed  amendments 
would  change  the  country  designation  of 
"West  Germany"  to  the  "Federal 
Republic  of  Germany"  to  reflect  the  re- 
unification of  Germany  and  the 
subsequent  adoption  of  the  name  the 
"Federal  Republic  of  Germany"  as  the 
official  name  of  the  unified  country." 
Third,  the  proposed  amendments  would 
replace  all  references  to  the  informal 
names  of  the  countries  listed  in  the  rule 
with  references  to  their  official  names. 

II,  Background 

Section  2{a)(l)(B)(v)  of  the  CEA, 
which  was  adopted  as  part  of  the 
Futures  Trading  Act  of  1982,*  provides 
that  it  is  unlawful  to  trade  a  futures 
contract  on  an  individual  security  unless 
that  seciu-ity  is  an  exempted  security 
under  Section  3  of  the  Securities  Act  or 
section  3(a)(12)  of  the  Exchange  Act* 
These  sections  of  the  Securities  Act  and 
the  Exchange  Act  explicitly  designate 
certain  securities,  including  government 
securities  and  municipal  securities,  as 
exempted  securities.  Securities  issued 
by  foreign  governments,  however,  are 
not  "government  securities"  within  the 
meaning  of  the  federal  securities  laws. 
Therefore,  securities  issued  by  foreign 
governments  are  not  deemed  to  be 
exempted  securities  imder  the  statutory 
language. 

Section  3(a)(12)  of  the  Exchange  Act, 
however,  provides  the  Commission  the 
authority  to  designate  other  securities  as 
exempted  securities,  either 
unconditionally  or  for  specified 
purposes.'  Rule  3al2-6  was  adopted  in 


■  In  an  interpretive  letter  to  the  Chicago  Board  of 
Trade  ("CBOT")  regarding  a  propoted  futures 
contract  on  German  government  trandt.  the  Division 
of  Market  Regulation  has  stated  that  it  interprets 
the  reference  to  "West  Germany"  in  the  Rule  to 
mean  the  "Federal  Republic  of  Germany"  for 
purposes  of  the  Rule.  See  letter  from  Brandon 
Becker,  Deputy  Director,  Division  of  Market 
Regulation.  SEC,  to  William  Cullen.  Senior 
Attorney,  CBOT,  dated  July  23, 1901. 

«  Pub.  L  No.  97-M4.  96  Stat.  2294.  7  U.S.C  1  et 
teq.  (codified  at  7  U.S.C.  2(aJ). 

•  Section  2(8)(l)(B)(v)  of  the  CEA.  7  U.S.C.  2a(v). 
provides  that  "(n)o  person  shall  offer  to  enter  Into, 
enter  Into,  or  confirm  the  execution  of  any  contract 
of  tale  (or  option  on  such  contract)  for  future 
delivery  of  any  security,  or  interest  therein  or  l>ased 
on  the  value  thereof,  except  an  exempted  security 
under  section  3  of  the  Securities  Act  *  *  *  or 
section  3(a)(12)  of  the  *  *  '  Exchange  Act  *  *  '." 

*  SecUon  3(a)(42)  of  the  Exchange  Act.  Section 
3(a)(12)  of  the  Exchange  Act  provide*  that  the  term 
"exempted  security"  include*  "such  other  securities 
*  '  *  as  the  Commission  may,  by  such  rules  and 


1984''  pursuant  to  this  exemptive 
authority  in  order  to  provide  limited 
relief  from  the  CEA's  prohibition  on 
futures  overlying  individual  securities.' 
As  originally  adopted,  the  Rule  provided 
that  debt  obligations  of  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland,  and  Canada  would  be  deemed 
to  be  exempted  securities,  solely  for  the 
purpose  of  permitting  the  on^er,  sale,  and 
confirmation  of  "qualifying  foreign 
futures  contracts"  on  such  securities,  so 
long  as  the  securities  in  question  were 
neither  registered  under  the  Securities 
Act  of  1933  nor  the  subject  of  any 
American  depositary  receipt  so 
registered,  A  futures  contract  on  such  a 
debt  obligation  is  deemed  under  the 
Rule  to  be  a  "qualifying  foreign  futures 
contract"  if  the  contract  is  deliverable 
outside  the  United  States  and  is  traded 
on  a  board  of  trade.* 

The  conditions  imposed  by  the  Rule 
were  intended  to  facilitate  the  trading  of 
futures  contracts  on  foreign  government 
securities  without  sacrificing  the 
longstanding  policy  under  the  federal 
securities  laws  of  requiring  foreign 
government  securities  to  comply  with 
the  basic  requirements  of  the  federal 
securities  laws  in  order  to  be  marketed 
and  traded  in  the  United  States. 
Accordingly,  the  conditions  set  forth  in 
the  Rule  were  designed  to  ensure  that 
absent  registration,  a  domestic  market 
in  unregistered  foreign  government 
securities  would  not  develop,  and  that 
markets  for  futures  on  these  instruments 
would  not  be  used  to  avoid  the 
registration  requirements  and  other 
provisions  of  the  federal  securities  laws. 


regulations  as  it  deems  consistent  with  the  public 
interest  and  the  protection  of  investors,  either 
unconditionally  or  upon  specified  term*  and 
condition*  or  for  slated  periods,  exempt  from  the 
operation  of  anyone  or  more  provision*  of  thi*  title 
which  by  their  term*  do  not  apply  to  an  exempted 
security'  or  to  'exempted  securities.'  "  IS  U.S.C. 
78c(a)(12), 

'  See  Secuhlie*  Exchange  Act  Release  No*.  20700 
("Adopting  Relea*e  ")  (March  2.  1964].  49  FR  8S9S 
(March  S  1964)  and  19611  ( "Proposing  Relea**") 
(May  25, 1963).  46  FR  2472S  (|une  2. 19R3). 

*  In  approving  the  Future*  Trading  Act  of  1962, 
Congrei*  expreesed  its  understanding  that  neither 
the  SEC  nor  the  Commodity  Futures  Trading 
Commission  ("CFTC")  had  intended  to  bar  the  sale 
of  future*  on  debt  obligation*  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  to 
U.S.  persons,  and  it*  expectation*  that 
adminiatrative  action  would  t>e  taken  to  allow  the 
sale  of  such  future*  contrscts  in  the  United  Statea. 
See  Proposing  Relaa*e.  $upro  note  7.  4S  FR  at  2472S 
(citing  128  Cong.  Rec  H7492  (daily  ed.  September 
23, 19S2)  ((tatement*  of  Representatives  Daschle 
and  Wirth)). 

*  A*  originally  adopted,  the  Rule  required  that  the 
board  of  trade  lie  located  in  the  country  that  issued 
the  underlying  securities.  Thi*  requirement  was 
eliminated  in  1967.  See  Securities  Exchange  Act 
Releaae  No.  24209  (March  12. 1967),  S2  FR  6875 
(March  2a  1967). 
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At  the  time  the  Commission  originally 
proposed  Rule  3al2-fl,  it  recognized  that 
the  Rule  might  need  to  be  amended  at 
some  later  date  in  order  to  include  debt 
obligations  of  other  foreign  governments 
within  its  coverage.'"  Subsequently,  the 
Commission  amended  the  Rule  to 
include  debt  securities  issued  by  Japan. 
Australia,  France,  New  Zealand, 
Austria,  Denmark.  Finland,  the 
Netherlands.  Switzerland,  and  West 
Germany.*  • 

III.  Discussion 

Rule  3al2-8  has  not  been  amended 
since  1988.  Since  that  time,  an  Irish 
Government  futures  contract  has  been 
developed  and  has  begun  trading  on  the 
Irish  Futures  and  Options  Exchange 
("IFOX").«*  In  addition,  the  CBOT  and 
the  London  International  Financial 
Futures  Exchange  ("LIFFE")  have 
applied  to  the  CFTC  for  designation  as  a 
contract  market  for  trading  in  futures 
contracts  on  European  Currency  Unit- 
denominated  debt  securities  ("ECU 
bonds")  issued  by,  among  others,  certain 
foreign  governments,  including  the 
government  of  Italy.*'  LIFFE  also  began 
trading  a  futures  contract  on  Italian 
government  bonds  on  September  19, 
1991.'*  The  Commission  has  been 
informed  that  U.S.  citizens,  especially 
institutional  investors,  may  be 
interested  in  trading  these  new  products, 
and  has  received  requests  that  Rule 
3al2-6  be  amended  accordingly." 


'"  See  Proposing  Releate.  supra  note  7,  46  FR  at 
24728-27. 

■  ■  At  originalty  adopted,  the  Rule  apphed  only  to 
British  and  Canadian  govenunenl  securities.  See 
Adopting  Release,  suprv  note  7.  In  1986,  the  Rule 
was  amended  to  Include  |apanese  government 
securities.  See  Securities  Exchange  Act  Release  No. 
23423  duly  11.  isee),  51  FR  25998  (July  18. 1966).  In 
1987,  the  Rule  was  amended  to  include  debt 
securities  issued  by  AustraHa.  France,  and  New 
Zealand.  See  Securities  Exchange  Act  Release  No. 
25072  (October  29. 1967).  52  FR  42277  (November  4, 
1987).  In  1968.  the  Rule  was  again  amended  to 
include  debt  secunties  issued  by  Austria,  Denmark, 
Finland,  the  Netherlands.  Switzerland,  and  West 
Germany.  See  Securities  Exchange  Act  Reieaae  No. 
28217  (October  26. 1988).  S3  FR  43860  (October  31. 
1968). 

■  *  Reuters.  Money  Report  (April  2S.  1989). 
"The  UFFE  ECU  bonds  contract  also  would 

include  debt  obligations  of  certain  supranational 
organizations  In  the  basket  of  securities  underlying 
the  proposed  futures  contract.  The  Commission  has 
under  consideration  a  petition  by  the  CBOT 
requesting  that  these  securities  be  deemed 
exempted  securities  under  Section  3(a)tl2)  of  the 
Exchange  Act  for  the  purpose  of  trading  future* 
contracts  on  those  securities.  See  letter  from 
Thomas  R.  Donovan.  President  and  Chief  Executive 
Officer.  CBOT,  to  Howard  Kramer.  Assistant 
Director,  Division  of  Market  Regulalion,  SEC  dated 
May  29. 1981  ("CBOT  ECU  Bond  Letter". 

'*  Reuters.  Money  Report  (June  11. 1991). 

■*  Sec  e.g..  letter  from  Raymond  Cuan.  Vice 
President.  The  First  Boston  Corporation,  to  fonathao 
G.  Katz.  Secretary,  and  Richard  C.  Kelcbum, 
Director.  Dinsion  of  Market  Regulation,  SEC  dated 


The  Commission  today  proposes  to 
add  the  Republics  of  Italy  and  Ireland  to 
the  list  of  countries  already  included  in 
the  Rule.  Under  the  proposed 
amendment  the  existing  conditions  set 
forth  in  the  Rule  [i.e.,  that  the  underlying 
securities  not  be  registered  in  the  U.S.. 
that  the  futures  contracts  require 
delivery  outside  the  U.S.,  and  that  the 
contracts  be  traded  on  a  board  of  trade) 
would  continue  to  apply.  This  should 
ensure  that  a  domestic  market  in  the 
unregistered  foreign  sovereign  debt  of 
the  Republics  of  Ireland  or  Italy  does 
not  develop.'*  Therefore,  the  proposed 
amendment  should  pose  no  risk  for 
investors  in  the  U.S.  securities  market. 

In  proposing  to  extend  the  exemption 
afforded  by  the  Rule  to  the  debt 
obligations  of  the  Republics  of  Italy  and 
Ireland,  the  Commission  believes 
preliminarily  that  in  this  context  there 
are  no  material  differences  between  the 
sovereign  debt  securities  of  the  two 
proposed  countries  and  the  debt 
securities  of  the  twelve  designated 
countries.  In  amending  the  Rule  to 
exempt  the  debt  securities  of  Austria. 
Denmark.  Finland,  the  Netherlands, 
Switzerland,  and  West  Germany,  the 
Commission  noted  that  the  long-term 
sovereign  debt  of  those  countries  was 
rated  in  one  of  the  two  highest  rating 
categories  by  at  least  two  nationally 
recognized  statistical  rating 
organizations.'^  Each  of  the  two 
proposed  countries'  long-term  sovereign 
debt  obligations  is  rated  in  one  of  the 
two  highest  rating  categories  by  at  least 
two  nationally  recognized  statistical 
rating  organizations.'*  For  purposes  of 


|une  29. 1988.  and  CBOT  ECU  Bond  Letter,  supra 
Dote  13. 

"  The  marketing  and  trading  of  foreign  future* 
contracts  also  is  subject  to  regulation  by  the  CFTC 
In  particular,  section  4b  of  the  CEA  authorize*  the 
CFTC  to  regulate  the  offer  and  sale  of  foreign 
futures  contracts  to  U.S.  residents,  and  Rule  9  (17 
CFR  30.9).  promulgated  under  section  2(a)(1)(A)  of 
the  CEA.  is  intended  to  prohibit  fraud  In  connection 
with  the  offer  and  sale  of  futures  contracts  executed 
on  foreign  exchanges.  Additional  rules  promulgated 
under  2(a)(1)(A)  of  the  CEA  govern  the  domestic 
offer  and  sale  of  futures  and  options  contract* 
traded  on  foreign  boards  of  trada.  These  rules 
require,  among  other  things,  that  the  domestic  offer 
and  sale  of  foreign  futures  be  effected  through  CFTC 
registrants  or  through  entities  subtecl  to  a  foreign 
regulatory  framework  comparable  to  that  govemiog 
domestic  futures  trading.  See  17  CFR  SOX  30.*,  and 
30.5  (1991). 

■  *  See  Securities  Exchange  Act  Release  Na  26217 
(October  26, 1968),  S3  FR  43860  (October  31. 1988). 

'*  Ireland's  long-term  sovereign  debt  is  rated  AaS 
by  Moody's  Investors  Service  |  "Moody's")  and  AA- 
by  Sundard  and  Poor's  (  °SAF').  iuly's  long-tena 
sovereign  debt  is  rated  Aaa  by  Moody's  and  AA.f 
by  SAPs.  Under  Moody's  rating  crilena.  debt  which 
Is  rated  Aaa  is  (udged  to  be  of  the  highest  quality 
and  debt  which  is  rated  Aa  is  judged  to  be  of  high 
quality  by  all  standards.  Aa-rated  debt  is  judged  to 
be  of  lower  quality  than  Aaa-rated  debt  because:  (1) 
The  margins  of  protection  for  debt  rated  Aa, 


the  Rule,  the  Commission  is  aware  of  no 
other  material  differences  between  the 
debt  obligations  of  the  two  proposed 
countries  and  the  debt  obligations  of  the 
twelve  designated  countries.  Moreover, 
there  are  no  readily  apparent  legal  or 
policy  reasons  for  denying  U.S. 
investors  the  abihty  to  trade  futures 
contracts  on  debt  securities  issued  by 
these  two  countries.  Furthermore,  the 
availability  of  new  hedging  vehicles 
should  allow  investors  to  take 
advantage  of  the  increasing 
globalization  of  the  worid's  securities 
markets.  Accordingly,  the  Commission 
believes  preliminarily  that  the  debt 
obligations  of  the  two  proposed 
countries  deserve  the  same  regulatory 
treatment  under  the  Rule  as  the  debt 
obligations  of  the  twelve  designated 
countries. 

The  Commission  seeks  comments  on 
the  desirability  of  adding  the  debt 
securities  of  these  two  countries  to  the 
Rule.  In  addition,  the  Commission 
requests  comments  on  whether  the 
information  available  in  English 
regarding  the  underlying  sovereign  debt 
obligations  and  the  futures  contracts  on 
such  debt  obligations  would  be 
adequate  to  permit  U.S.  investors  to 
make  informed  purchase  and  sale 
decisions  with  respect  to  those  futiu«8 
contracts."  Commentators  also  may 
wish  to  discuss  whether  there  are  any 
legal  or  policy  reasons  for  distinguishing 
between  the  two  proposed  countries  and 
the  twelve  designated  countries  for 
purposes  of  the  Rule. 


however,  may  not  b«  a*  large  ■•  ia  the  higheat  rated 
debt  (Aaa):  or  (2)  the  fluctuation  of  protective 
elements  may  be  of  greater  amplitude  for  Aa-rated 
instruments:  or  (3)  other  element*  may  be  present 
which  make  the  long-term  risk  appear  •omewhal 
larger  than  the  Aaa  securities.  Under  S&Ps  criteria, 
an  issuer  of  debt  which  is  rated  AAA  has  aa 
extremely  strong  capacity  to  pay  interest  and  repay 
principal  and  an  issuer  of  debt  which  is  rated  AA 
has  a  very  strong  capacity  to  pay  interest  and  repay 
principal  A  debt  issue  that  is  rated  AA  differ*  from 
the  highest  rated  issues  (AAA)  only  to  a  small 
degree. 

■*  bi  adopting  Rule  3al2-8  the  Commission 
decided  not  to  require,  as  a  condition  to  the 
exemption,  that  such  infonnatioa  b«  available.  Sm 
Adopting  Release,  tupro  note  4. 49  FR  at  8S97-fla.  At 
the  lime  Rule  3a12-8  was  adopted,  both  the  United 
Kingdom  and  Canada  has  government  debt  issuaa 
registered  in  the  United  State*.  As  a  result,  althoagh 
those  particular  issues  were  not  the  subbed  of 
futures  trading.  U.S.  investor*  had  relevani 
disclosure  material  concerrung  the  issuers.  /.«..  lb* 
governments  of  Canada  and  the  United  Kingdom,  bi 
addition,  Australia,  New  Zealand.  Austria,  and 
Denmark  had  government  debt  issues  registered  la 
tlie  United  Stale*  when  they  were  added  to  tha 
Rule.  Japan,  Franca,  Finland,  the  Netherianda, 
Switzerland,  and  West  Germany  did  not  have 
government  debt  issues  registered  in  the  United 
Stales  when  they  war«  addad  to  the  Rule.  Curreiuiy, 
Ireland  has  govenuaent  debt  issoes  registered  in  tb* 
United  Stales.  Italy  does  not  have  govemsieol  debt 
Issues  registered  in  the  United  Stales. 
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The  CBOT  also  has  applied  to  the 
CFTC  for  designation  as  a  contract 
market  for  trading  in  futures  contracts 
on  German  government  bonds.***  To 
accommodate  the  trading  of  German 
government  bond  futures  contracts  in 
the  United  States,  the  proposed 
amendments  would  replace  the 
reference  to  "West  Germany"  in  the 
Rule  with  a  reference  to  the  "Federal- 
Republic  of  Germany  "  This  amendment 
is  designed  to  reflect  the  fact  that  West 
Germany  no  longer  exists  as  an 
independent  country  as  a  result  of  the 
re-iuiiHcation  of  East  Germany  and 
West  Germany,  and  to  codify  the 
Division  of  Market  Regulation's 
interpretation  that  the  reference  to 
"West  Germany"  in  the  Rule  should  be 
understood  to  mean  to  "Federal 
Republic  of  Germany." 

In  the  same  manner,  the  proposed 
amendments  would  further  clarify  the 
provisions  of  the  Rule  by  replacing  all 
references  to  the  informal  names  of  the 
countries  listed  in  the  rule  with 
references  to  their  ofTicial  names.  Both 
of  these  proposed  amendments  would 
clarify  the  terms  of  the  Rule,  but  would 
not  result  in  a  substantive  change  in  the 
operation  of  the  Rule. 

IV.  Cost/Benefit  Analysis 

The  Commission  believes  that  the 
proposed  amendments  may  generate 
significant  benefits  for  U.S.  investors.  In 
recent  years.  U.S.  investors  have 
expressed  increasing  interest  in  trading 
derivative  products  based  on  securities 
issued  by  foreign  governments.*'  If 
adopted,  the  proposed  amendments 
would  allow  U.S.  boards  of  trade  to 
offer  in  the  United  States,  and  U.S, 
investors  to  trade,  a  greater  range  of 
futures  contracts  on  foreign  government 
debt  obligations.  As  a  result,  U.S. 
investors  would  be  able  to  hedge 
positions  in  foreign  government  debt 
obligations  more  effectively,  as  well  as 
to  establish  positions  in  derivative 
products  on  such  securities. 

The  Commission  does  not  anticipate 
that  the  proposed  amendments  would 
result  in  any  costs  for  U.S.  investors  or 
others.  The  proposed  amendments 
would  impose  no  recordkeeping  or 
compliance  burdens,  and  merely  would 
provide  a  limited  purpose  exemption 
under  the  federal  securities  laws.  The 
restrictions  imposed  under  the  proposed 
amendments  are  identical  to  the 
restrictions  currently  imposed  under  the 


*•  See  65  FR  32456  (August  A  1900)  (CFTC  reiaa** 
requesting  conMDenIs  on  a  piopoaal  to  designate  the 
CBOT  as  a  contract  market  In  long-term  German 
government  bond  futures)  |'t3TC  German 
Goverrunenl  Bond  Future*  Release*!. 

'  >  See  supra  text  accompanying  note*  12  to  IS. 


terms  of  the  Rule  and  are  designed  to 
protect  U.S.  investors,  both  by 
preventing  unregistered  debt  obligations 
of  the  Republics  of  Ireland  or  Italy  from 
trading  in  the  United  States  and  by 
requiring  that  futures  on  those  securities 
be  traded  on  boards  of  trade. 

The  Commission  solicits  comments  on 
the  costs  and  benefits  of  the  proposed 
amendments  to  Rule  3al2-8. 
Specifically,  the  Commission  requests 
commentators  to  address  whether  the 
proposed  amendments  would  generate 
the  anticipated  benefits,  and  whether 
the  proposed  amendments  wotild  | 

impose  any  costs  on  U.S.  investors  or 
others. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  6  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  amendments 
proposed  herein  would  not,  if  adopted, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
appendix  A, 

VI.  Statutory  Basis 

The  amendments  to  Rule  3a12-8  are 
being  proposed  pursuant  to  15  U.S.C. 
78a  et  aeq.,  particularly  sections  3(a)(12) 
and  23(a).  16  U.S.C  78c(a)(12)  and 
78w(a). 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities.  ' 

VII.  Text  of  the  Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  is  proposing 
to  amend  part  240  of  chapter  II,  title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c  77d.  778, 77ttt,  78c 
78d,  781,  78),  781,  78m,  78n,  78o,  78p,  78«,  78w, 
78x,  79q,  79t,  80»-29,  80a-37,  unless  otherwise 
noted. 

2.  Section  240.3al2-8  is  amended  by 
revising  paragraphs  (a)(l)(iv)  through 
(a)(l)(xii),  and  by  adding  paragraphs 
(a)(l)(xiii)  through  (xiv)  as  follows: 

S24a3a11-t    Eaamplfonfordaslgnated 

lesciNltiaa  fof  puipoass 


(Iv)  the  Commonwealth  of  Australia: 

(v)  the  Republic  of  France; 

(vi)  New  Zealand; 

(vii)  the  Republic  of  Austria: 

(viii)  the  Kingdom  of  Denmark; 

(ix)  the  Republic  of  Finland; 

(x)  the  Kingdom  of  the  Netherlands: 

(xi)  Switierland:   ' 

(xii)  the  Federal  Republic  of  Germany, 

(xiii)  the  Republic  of  Ireland:  or 

(xiv)  the  Republic  of  Italy. 


of  futures 
(a)  *  • 
(1)  •  • 


By  the  Commistion. 

Dated:  Novemtwr  12, 1991 
MarsarsI  H.  McFarlaod, 
Deputy  Secretary. 

Nola:  Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulattons. 

Appendix  A — Regulatory  Flexibility  Act 
Certification 

I.  Richard  C  Breeden,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify,  pursuant  to  5  U.S.C. 
605(b],  that  the  proposed  amendments  to 
Rule  3al2-8  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act**) 
set  forth  in  Securities  Exchange  Act 
Release  No.  29929,  which  would  define 
government  securities  of  the  Republics 
of  Ireland  and  Italy  as  exempted 
securities  under  the  Exchange  Act  for 
the  purpose  of  futures  trading  on  such 
securities,  and  change  the  country 
designation  of  "West  Germany"  to  the 
"Federal  Republic  of  Germany,"  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  First,  the 
proposed  amendments  impose  no 
record-keeping  or  compliance  burden  in 
themselves  and  merely  allow,  in  effect, 
the  marketing  and  trading  in  the  United 
States  of  futures  contracts  overlying 
government  securities  of  the  Republics 
of  Ireland  and  Italy.  Second,  because 
futures  contracts  on  British,  Canadian. 
Japanese.  Australian.  French.  New 
Zealand,  Austrian.  Danish,  Finnish, 
Dutch,  and  West  German  government 
debt,  which  already  can  be  traded  and 
marketed  in  the  U.S.,  still  will  be  eligible 
for  trading  under  the  preposed 
amendments,  the  proposal  will  not 
affect  any  entity  currently  engaged  in 
trading  such  futures  contracts.  Third, 
because  the  level  of  interest  presently 
evident  in  this  coimtry  in  the  futures 
trading  covered  by  the  proposed  rule 
amendments  is  modest  and  those 
primarily  interested  are  large, 
institutional  investors,  neither  the 
availability  nor  the  unavailability  of 
these  futures  products  will  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities,  as 
that  term  is  defined  for  broker-dealers  in 
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17  CFR  240.0-10  and  to  the  extent  that  it 
is  deRned  for  futures  market 
participants  in  the  Commodity  Futures 
Trading  Commission's  "Policy 
Statement  and  Establishment  of 
DeHnitions  of  'Small  Entities'  for 
Purposes  of  the  Regulatory  Flexibility 
Act."  **  Fourth,  changing  the  country 
designation  of  "West  Germany"  to  the 
"Federal  Republic  of  Germany"  to 
reflect  the  re-unification  of  Germany 
and  the  adoption  of  the  name  the 
"Federal  Republic  of  Germany"  as  the 
o^icial  name  of  the  unified  country  is  a 
non-substantive  change. 
Richard  C  Breeden, 
Chairman. 

Dated:  November  8. 1991. 
IFR  Doc.  91-27660  Filed  11-15-91;  8:45  am] 

MLUNO  CODE  M10-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

I  Regulations  Na  16] 

RIN  0960-AC95 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Eligit>ility 
for  Benefits  for  Ctiildren  of  Armed 
Forces  Personnel  Stationed  Overseas 

agency:  Social  Security  Administration, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  a  rule  to 
reflect  the  provisions  of  section  8009  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989.  Public  Law  101-239,  which 
amended  sections  1611(f)  and 
1614(a)(1)(B)  of  the  Social  Security  Act 
(the  Act).  These  provisions  provide  that 
certain  children  of  armed  forces 
personnel  living  overseas  may  continue 
to  be  eligible  for  supplemental  security 
income  (SSI)  benefits  while  living 
outside  the  United  States.  The  provision 
is  effective  with  respect  to  benefits  for 
months  after  March  1990. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  January  17.  1992. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services,  P.O  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  3-B-l  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235,  between  8  a.m. 


"  45  FR  18618  (April  sa  1962). 


and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Henry  D.  Lerner.  Legal  Assistant.  Office 
of  RegiUations.  Social  Security 
Administration.  6401  Security  Blvd., 
Baltimore.  MD  21235,  (301)  965-1762. 
SUPPLEMENTARY  INFORMATKNI:  This 

proposed  regulation  reflects  the 
provisions  of  section  8009  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  Public  Law  101-239,  which 
amended  section  1614(a](l)(B]  of  the 
Act.  As  amended,  section  1614(a)(1)(B) 
provides  that  SSI  eligibility  may  ■ 
continue  for  a  child  living  outside  the 
United  States  with  a  parent  if  that 
parent  is  a  member  of  the  armed  forces 
of  the  United  States  who  is  assigned  to 
permanent  duty  ashore  outside  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  and  the  territories  and 
possessions  of  the  United  States,  if  the 
child  is  a  United  States  citizen  and  was 
eligible  for  SSI  for  the  month  before  the 
month  the  parent  reported  for  overseas 
duty.  This  provision  applies  to  SSI 
benefits  that  may  be  paid  for  months 
after  March  1990. 

Additionally,  section  8009  or  Public 
Law  101-239  amended  section  1611(f)  of 
the  Act  to  provide  that  a  child  as 
described  in  section  1614(a)(l)(B)(ii) 
need  not  be  present  in  the  United  States 
to  remain  eligible  for  payment. 

Some  sections  of  the  regulations  that 
deal  with  section  8009  are  being 
amended  in  a  separate  submittal  dealing 
with  suspension  and  termination  events 
affecting  eligibility  under  the  SSI 
program.  Final  rules  providing  that  a 
child  as  described  in  section 
1614(a)(l)(B)(ii)  qualifies  for  an 
exception  to  the  rules  of  ineligibility  for 
SSI  and  suspension  of  benefits  resulting 
from  being  outside  the  United  States 
will  be  set  out  at  S§  418.214  and 
416.1344(a)  and  published  shortly. 

We  now  are  proposing  to  revise 
S  416.202  of  the  regulations  to  reflect 
that  a  child  as  described  in  section 
1614(a)(l)(B)(ii)  of  the  Act  may  live 
outside  the  United  States  and  continue 
to  be  eligible  for  SSI  benefits.  In 
addition,  we  are  addmg  {  416.215  to 
reflect  that  eligibility  for  SSI  benefits 
may  continue  for  months  after  March 
1990  for  a  child  living  outside  the  United 
States,  the  District  of  Columbia.  Puerto 
Rico,  and  the  territories  and  possessions 
of  the  United  States  when  the  child: 

•  Is  a  citizen  of  the  United  States; 

•  Is  living  with  a  parent  who  is  a 
member  of  the  armed  forces  of  the 
United  States  assigned  to  permanent 


duty  ashore  outside  the  United  States, 
the  District  of  Columbia,  Puerto  Rico, 
and  the  territories  and  possessions  of 
the  United  States;  and 

•  Was  eligible  for  an  SSI  benefit 
(including  any  federally  administered 
State  supplementary  payment)  for  the 
month  before  the  parent  reported  for 
such  duty.  , 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  since  the  costs  are  expected 
to  be  less  than  $100  millioa  and  the 
threshold  criteria  for  a  major  rule  are 
not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

This  regulation  imposes  no  new 
reporting  or  recordkeeping  requirements 
subject  to  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  June  21, 1991. 
Gwendolyn  S.  King, 

Commissioner  uf  Social  Security. 

Approved:  October  3. 1991. 
Louia  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

Part  416  of  Chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  subpart  B 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1110(b),  1602, 1611, 
1614. 1615(c).  1619(a).  1631.  and  1634  of  the 
Social  Security  Act;  42  U.S.C.  1302. 1310(b), 
1381a.  1382, 1382c,  1382d(c).  1382h(a),  1383, 
and  1383c:  sees.  211  and  212  of  Pub.  L  93-66. 
87  Stat.  154  and  155;  sec  502(a)  of  Pub.  L  94- 
241,  90  Stat.  26&  ^ 
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2.  Section  416.202  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

{416.202    Who  may  9«(  SSI  benefits. 

(b)  You  are  a  resident  of  the  United 
States  (8  416.1603).  and— 

(1)  A  citizen  or  a  national  of  the 
United  States  (S  416.1610); 

(2)  An  alien  lawfully  admitted  for 
permanent  residence  in  the  United 
States  (S  416.1615): 

(3)  An  alien  permanently  residing  in 
the  United  States  under  color  of  law 
(§416.1618);  or 

(4)  A  child  of  armed  forces  personnel 
living  overseas  as  described  in 

S  416.215. 


3.  Section  418^5  is  added  to  read  as 
follows: 

S  416.215    You  are  a  ctilld  of  armed  forces 
personnel  living  oversess. 

(a)  General  rule.  After  March  31. 1990. 
you  may  be  eligible  for  continuation  of 
SSI  benefits  if  you  live  overseas  and  if— 

(1)  You  are  a  child  as  described  in 
§  416.1856; 

(2)  You  are  a  citizen  of  the  United 
States; 

(3)  You  are  living  with  a  parent  as 
described  in  S  416.1881  who  is  a  member 
of  the  armed  forces  of  the  United  States 
assigned  to  permanent  duty  ashore 
outside  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States;  and 

(4)  You  were  eligible  for  an  SSI 
benefit  (including  any  federally 
administered  State  supplementary 
payment)  for  the  month  before  your 
parent  reported  for  such  duty. 

(b)  Living  with.  You  are  considered  to 
be  living  with  your  parent  who  is  a 
member  of  the  armed  forces  if — 

(1)  You  physically  live  with  the  parent 
who  is  a  member  of  the  armed  forces 
overseas;  or 

(2)  You  are  not  living  in  the  same 
household  as  the  military  parent  but 
your  presence  overseas  is  due  to  his  or 
her  permanent  duty  assignment. 

(FR  Doc  91-27080  Filed  11-15-01: 8:45  am) 

BIUJMO  COOC  41M->»4i 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  301 
IOt-720-«t;  QL-175-66] 
RIN  1$46-Ali72;  1S4S-AN46 

Effect  Of  Honoring  Levy;  Authority  To 
Release  Levy  and  Return  Property; 
Hearing  Cancellation 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

action:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 


tUMMARV:  This  document  provides 
notice  of  cancellation  of  public  hearing 
on  proposed  Income  tax  Regulations 
that  relate  to  the  effect  of  honoring  an 
Internal  Revenue  Service  levy,  and  the 
authority  to  release  a  levy  and  to  return 
property. 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday.  November  21. 
1991.  beginning  at  10  ajn.  is  cancelled. 

FOR  FURTHEII  MRMMATION  COMTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9236  or  202-566-3935  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  regarding  the  effect  of 
honoring  an  Internal  Revenue  Service 
levy  under  section  6332;  and  the 
authority  to  release  a  levy  end  to  return 
property  under  section  6343.  A  notice 
appearing  in  the  Federal  Register  for 
Wednesday.  October  16, 1991  (56  FR 
51860),  announced  that  the  public 
hearing  on  the  proposed  regulations 
would  be  held  on  Thursday,  November 
21, 1991,  beginning  at  10  a.m.  in  the 
Internal  Revenue  Service  Auditorium, 
Seventh  Floor.  7400  Corridor.  Internal 
Revenue  Service  Building.  1111 
Constitution  Avenue,  NW..  Washington. 
DC. 

The  public  hearing  scheduled  for 
Thursday,  November  21. 1991.  has  been 
cancelled. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc  91-27672  Filed  11-13-91;  1:51  pmj 
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Bureau  of  Alcohol,  Tobacco  and 
nrearms 

27CFRPait4 

INotlce  Mo.  731;  Re:  NoUce  Na  6M;  tlF- 
015P1 

Winenuriiing  Terminology 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  On  May  29. 1986.  ATF 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking,  Notice 
No.  594  (51  FR  19361).  to  amend 
regulations  defining  various  winemaking 
terms  used  on  wine  labels.  Since  there 
may  have  been  changes  in  how 
winemaking  terms  are  used  since  the 
notice  was  published,  ATF  is  again 
proposing  an  amendment  of  these 
regulations.  The  proposal  to  amend 
winemaking  terms  is  a  result  of  the 
decision  in  Wowszkiewicz  v. 
Department  of  the  Treasury,  480  F. 
Supp.  739  (D.D.C.  1979),  affd  in  part, 
rev'dinpart,  670 F.  2d  296  (DC.  Cir. 
1981).  The  Court  of  Appeals  remanded 
the  case  to  the  lower  court  with 
instructions  that  these  regulations 
(among  others)  be  remanded  to  ATF  for 
reconsideration  and  review.  ATF 
reconsidered  these  regulations  and 
concluded  that  they  should  be  amended 
to  specifically  define  terms  used  on 
wine  labels  to  denote  winemaking 
operations  performed  by  the  person 
identified  by  name  and  address  on  the 
label.  The  use  of  geographic  terms  on 
wine  labels,  another  issue  involved  in 
the  litigation,  was  the  subject  of  TD 
ATF-229  (51  FR  20480). 

DATES:  Written  comments  must  be 
received  by  January  17, 1992. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221. 
Copies  of  the  proposed  regulations  and 
any  written  comments  received  «vill  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Reading 
-  Room,  Office  of  Public  Affairs  and 
Disclosure,  room  6300,  650 
Massachusetts  Ave.,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 

James  A.  HunL  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Ave.,  NW., 
Washington,  DC  20226  (202-027-8230). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act).  27  U.S.C. 
205(e).  authorizes  the  Bureau  to  issue 
regulations  with  respect  to  the 
packaging,  marking,  branding,  labeling, 
and  size  and  Hll  of  wine  containers  as 
will  prohibit  deception  of  the  consumer, 
and  provide  the  consumer  with 
adequate  information  as  to  the  identity 
and  quality  of  the  product,  the  net 
contents  of  the  package,  and  the 
manufacturer,  bottler  or  importer  of  the 
product.  Regulations  which  implement 
the  provisions  of  section  105(e),  as  they 
relate  to  the  labeling  and  advertising  of 
wine,  are  set  forth  in  27  CFR  part  4. 
Under  27  CFR  4.35,  the  label  on  a  bottle 
of  American  wine  must  state  the  name 
of  the  bottler  or  packer,  and  the  place 
where  the  wine  was  bottled  or  packed, 
In  addition,  9  4.35(a)(1)  provides  that  if 
the  bottler  or  packer  is  also  the  person 
who  made  not  less  than  75  percent  of 
such  wine  by  fermenting  the  must  and 
clarifying  the  resulting  wine,  or  if  such 
person  treated  the  wine  in  such  manner 
as  to  change  the  class  thereof,  then  the 
label  may  state  that  the  wine  was 
"produced  and  bottled  by"  or  "produced 
and  packed  by"  that  person.  Section 
4.35(c)  provides  that  the  "place"  stated 
on  the  label  shall  be  the  address  of  the 
premises  at  which  the  operations  took 
place,  and  there  shall  be  shown  the 
address  for  such  operation  which  is 
designated  on  the  bottle.  An  example  of 
such  use  would  be  "Produced  at  Gilroy. 
California,  and  bottled  at  San  Mateo. 
California,  by  XYZ  Winery." 

While  S  4.35  defines  the  term 
"produced,"  it  also  refers  to  several 
undefined  words  "blended,"  "rectified," 
"prepared,"  and  "made"  which  are 
given  as  examples  of  words  which  may 
appear  in  conjunction  with  the  required 
name  and  address  of  the  bottler.  In 
addition,  the  undefined  word 
"manufactured"  may  appear  on  the 
label  of  imitation  wine  only  in 
conjunction  with  the  required  name  and 
address  of  the  bottler. 

In  ATF  Ruling  79-2,  A.T.F.Q.B.  1979-1, 
21,  ATF  defined  these  and  other  words 
contemplated  for  use  in  the  same 
context.  This  ruling  defined  "made," 
"prepared."  "blended."  "rectified."  and 
"cellared"  for  use  in  conjunction  with 
the  words  "bottled  by"  preceding  the 
required  name  and  address  of  the 
bottler.  Subsequent  to  the  publication  of 
ATF  Ruling  79-2,  the  case  of 
Wawszkiewicz  v.  Department  of  the 
Treasury.  480  F.  Supp.  739  (D.D.C.  1979). 
affd  in  part,  rev'd  in  part.  670  F.  2d  296 
(DC.  Cir.  1981)  was  decided.  In 
Wawszkiewicz,  the  court  focused  on  the 


definition  of  "produced"  and  "made." 
finding  that  "(i)t  is  by  no  means 
.  intuitively  clear  why  it  is  not  misleading 
for  a  winery  to  represent  that  it 
produced  a  wine  when  another  was 
heavily  involved  in  its  production,  or 
that  it  made  a  wine  that  it  in  fact 
purchased."  670  F.  2d  at  304.  The  court 
held  that  ATF  needed  to  demonstrate 
that  regulations  concerning  winemaking 
technology  meaningfully  control 
misleading  labeling  and  advertising  or 
rewrite  the  regulations  to  better  achieve 
that  goal. 

ATF,  upon  reconsideration,  concluded 
that  certain  regulations  should  be 
amended  to  specifically  define  terms 
used  on  wine  labels  to  denote 
winemaking  operations  performed  by 
the  person  identified  by  name  and 
address  on  the  label.  On  May  29. 1986, 
ATF  published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking,  Notice 
No.  594  (51  FR  19361),  to  amend 
regulations  defining  various  winemaking 
terms  used  on  wine  labels.  Since  there 
may  have  been  changes  in  how 
winemaking  terms  are  used  since  the 
notice  was  published,  ATF  is  again 
proposing  an  amendment  of  these 
regulations. 

ATF  proposes  to  (1)  eliminate  the 
disparity  between  the  words  "produced" 
and  "made."  (2)  incorporate  definitions 
of  "prepared."  "blended."  and 
"cellared."  previously  issued  in  ATF 
Ruling  79-2,  (3)  remove,  as  obsolete, 
references  to  the  words  "rectified"  and 
"manufactured."  and  (4)  define  the 
undefined  words  "vinted"  and  "vinified" 
which  are  currently  used  on  labels. 
These  proposals  are  described  more 
completely  below. 

(1)  Produced  or  Made  means  that  the 
named  winery  (a)  fermented  not  less 
than  75%  of  such  wine  at  the  stated 
address,  or  (b)  changed  the  class  or  type 
of  the  wine  by  addition  of  alcohol, 
brandy,  flavors,  colors,  artificial 
carbonation  at  the  stated  address,  or  (c) 
produced  sparkling  wine  by  secondary 
fermentation  at  the  stated  address. 

(2)  Vinified  means  thaUhe  named 
winery:  (a)  Fermented  not  less  than  75% 
of  such  wine  at  the  stated  address,  or  (b) 
produced  sparkling  wine  by  secondary 
fermentation  at  the  stated  address. 

(3)  Blended  means  that  the  named 
winery  mixed  the  wine  with  other  wines 
of  the  same  class  and  type  at  the  stated 
address. 

(4)  Cellared.  Vinted,  Prepared  means 
that  the  named  winery,  at  the  stated 
address,  subjected  the  wine  to  cellar 
treatment  in  accordance  with  §  4.22(c), 
which  did  not  result  in  a  change  of  class 
or  type.  This  list  includes  the  words 
"Vinted"  and  "Vinified"  as  defined  in 


their  ordinary  usage  on  wine  labels. 
These  words  have  not  been  previously 
defined  in  any  public  document. 

The  word  "rectified,"  as  defined  in 
ATF  Ruling  79-2,  refers  to  the 
production  of  a  wine  product  at  a 
distilled  spirits  plant,  an  activity  which 
was  subsequently  prohibited  by  the 
passage  of  the  Distilled  Spirits  Tax 
Revision  Act  of  1979,  Public  Law  96-39. 
See  93  Stat.  144  (1979).  Therefore,  this 
word  was  not  included  in  the  defined 
terms. 

The  word  "manufactured,"  given  as 
an  example  of  a  word  which  may 
appear  on  the  label  of  imitation  wine 
only,  will  be  eliminated.  ATF  believes 
that  this  word  has  not  been  used  in 
many  years.  In  addition,  the  word 
"artificial"  or  "imitation"  on  labels  of 
imitation  wines  adequately  informs  the 
consumer  of  the  presence  of  synthetic 
ingredients,  and  the  word 
"manufactured"  serves  no  purpose  in 
this  context. 

Also,  conforming  changes  were 
proposed  in  Notice  No.  594  relating  to 
words  used  on  imported  wines  to  denote 
winemaking  operations.  The  words  j 

used,  or  their  English-language  ' 

equivalents,  must  meet  the  requirements 
of  the  country  of  origin  for  wines  sold 
within  the  country  of  origin.  In  addition, 
the  mandatory  name  and  address 
statements  on  imported  wine  are 
rewritten  using  more  concise  wording 
for  clarity. 

Comments  on  Notice  No.  594 

ATF  received  six  public  comments  on 
the  previously  aired  Notice  No.  594.  The 
six  comments  received  will  be  included 
as  part  of  the  comment  file  for  this 
notice  and  considered  in  any  decision 
on  the  proposed  regulation  changes. 

Public  Participation — Written  Comments 

ATF  requests  comments  from  all 
interested  parties  concerning  the 
proposed  definitions  of  winemaking 
terms  used  in  conjunction  with  the  name 
and  address  legend.  This  notice 
proposes  one  definition  for  each  term, 
and  attempts  to  define  all  terms  which 
are  currently  being  used  in  conjunction 
with  the  name  and  address  legend.  ATF 
requests  comments  on  the  following 
specific  questions: 

a.  Are  the  proposed  terms  correctly 
defined  and  understandable  to  the 
consumer?  If  not.  how  should  the  term(s) 
be  defined?  | 

b.  Are  other  terms  (used  in 
conjunction  with  the  name  and  address 
legend)  currently  in  use  which  are  not 
defined  in  this  notice?  If  so,  what  other 
term  is  currently  in  use,  and  what  is  that 
term's  correct  definition? 
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c.  Should  ATF  establish  a  procedure 
to  control  the  introduction  of  new  terms 
in  the  future?  What  kind  of  controls  are 
necessary  to  regulate  the  coining  of  new 
words? 

d.  What  is  an  appropriate  time  period 
for  implementation  of  the  regulation? 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  a  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  During  the 
comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
<  testimony  at  a  public  hearing.  However, 
the  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Executive  Order  12291 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  major 
regulation  as  defined  in  Executive  Order 
12291  and  a  regulatory  impact  analysis 
is  not  required  because  it  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 

ased  enterprises  in  domestic  or  export 

larkets. 

'egulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
-gulation  will  not  have  a  significant 
conomic  impact  on  a  substantial 
amber  of  small  entities.  Accordingly,  a 
•'gulatory  flexibility  analysis  is  not 
equired  because  the  proposal,  if 
promulgated  as  a  final  rule,  is  not 
iwpected  (1)  to  have  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 


Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  44  U.S.C.  chapter  35.  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no 
requirement  to  collect  information  is 
proposed. 

Drafting  Infonnation 

The  principal  author  of  this  document 
U  James  A,  Hunt.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers, 
Wine. 

Authority  and  Issuance 

27  CFR  part  4.  Labeling  and 
Advertising  of  Wine,  is  amended  as 
follows: 

PART  4— LABEUNG  AND 
AOVERTISINQ  OF  WINE 

Paragraph  1.  The  authority  citation  for 
part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Paragraph  2.  Section  4,35  is  amended 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 

{  4.35    Nam*  and  addren 

(a)  American  wine—{l)  Mandatory 
statement.  Each  label  of  each  container 
of  American  wine  shall  state  either 
"bottled  by"  or  "packed  by"  followed  by 
the  name  of  the  bottler  or  packer  and 
the  address  (in  accordance  with 
paragraph  (c)  of  this  section)  of  the 
place  where  the  wine  was  bottled  or 
packed.  Other  words  may  also  be  stated 
in  addition  to  the  required  words 
"bottled  by"  or  "packed  by"  and  the 
required  name  and  address  if  the  use  of 
such  words  is  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(2)  Optional  statements,  (i)  In  addition 
to  the  statement  required  by  paragraph 
(a)(1)  of  this  section,  the  label  may  also 
state  the  name  and  address  of  any  other 
person  for  whom  the  wine  was  bottled 
or  packed,  immediately  preceded  by  the 
words  "bottled  for"  or  "packed  for"  or 
"distributed  by." 

(ii)  The  words  defined  in  paragraphs 
{a)(2)(iii)-(a)(2)(vi)  of  this  section  may 
be  used,  in  accordance  with  the 
definitions  given,  in  addition  to  the 
name  and  address  statement  required 
by  paragraph  (a)(1)  of  this  section.  Use 
of  these  words  may  be  conjoined,  using 
the  word  "and",  with  the  words  "bottled 


by"  or  "packed  by"  only  if  the  same 
person  performed  the  defined  operation 
at  the  same  address.  More  than  one 
name  is  necessary  if  the  defined 
operation  was  performed  by  a  person 
other  than  the  bottler  or  packer  and 
more  than  one  address  statement  is 
necessary  if  the  defined  operation  was 
performed  at  a  different  address. 

(iii)  Produced  or  Made  means  that  the 
named  winery  (A)  fermented  not  less 
than  75%  of  such  wine  at  the  stated 
address,  or  (B)  changed  the  class  or  type 
of  the  wine  by  addition  of  alcohol, 
brandy,  flavors,  colors,  or  artificial 
carbonation  at  the  stated  address,  or  (C) 
produced  sparking  wine  by  secondary 
fermentation  at  the  stated  address. 

(iv)  Vinified  means  that  the  named 
winery  (A)  fermented  not  less  than  75% 
of  such  wine  at  the  stated  address,  or 
(B)  produced  sparkling  wine  by 
secondary  fermentation  at  the  stated 
address. 

(v)  Blended  means  that  the  named 
winery  mixed  the  wine  with  other  wines 
of  the  same  class  and  type  at  the  stated 
address. 

(vi)  Cellared,  Vinted,  or  Prepared 
means  that  the  named  winery,  at  the 
stated  address,  subjected  the  wine  to 
cellar  treatment  in  accordance  with 
S  4.22(c).  which  did  not  result  in  a 
change  in  the  class  or  type. 

(b)  Imported  wine — (1)  Mandatory 
statements,  (i)  Each  label  of  each 
container  of  imported  wine  shall  state 
"imported  by"  or  a  similar  appropriate 
phrase,  followed  immediately  by  the 
name  of  the  importer,  agent,  sole 
distributor,  or  other  person  responsible 
for  the  importation,  followed 
immediately  by  the  address  of  the 
principal  place  of  business  in  the  United 
States  of  the  named  person. 

(ii)  If  the  wine  was  bottled  or  packed 
in  the  United  States,  the  label  shall  also 
contain  the  statement  required  by  either 
paragraph  (b)(l)(ii)(A),  (b)(l)(ii)(B).  or 
(b)(l)(ii)(C)  of  this  section,  and  follows: 

(A)  The  label  shall  state  the  words 
"bottled  by"  or  "packed  by"  followed  by 
the  name  of  the  bottler  or  packer  and 
the  address  (in  accordance  with 
paragraph  (c)  of  this  section)  of  the 
place  where  the  wine  was  bottled  or 
packed. 

IB)  If  the  wine  was  bottled  or  packed 
for  the  person  responsible  for  the 
importation,  the  label  may  state  the 
words  "imported  by  and  bottled 
(packed)  in  the  United  States  for"  (or  a 
similar  appropriate  phrase)  followed  by 
the  name  and  address  of  the  principal 
place  of  business  in  the  United  States  of 
the  person  responsible  for  the 
importation;  or 
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(C)  If  the  wine  was  bottled  or  packed 
by  the  person  responsible  for  the 
importation,  the  label  may  state  the 
words  "imported  and  bottled  (packed) 
by"  followed  by  the  name  and  address 
of  the  principal  place  of  business  in  the 
United  States  of  the  person  responsible 
for  the  importation. 

(iii)  If  the  wine  was  blended,  bottled 
or  packed  in  a  foreign  country  other 
than  the  country  of  origin,  and  the  label 
identifies  the  country  of  origin,  the  label 
shall  state  "blended  by."  bottled  by."  or 
"packed  by,"  or  other  appropriate 
statement,  followed  by  the  name  of  the 
blender,  bottler  or  packer  and  the  place 
where  the  wine  was  blended,  bottled  or 
packed. 

(2)  Optional  statements.  In  addition  to 
the  statements  required  by  paragraph 
(b)(1)  of  this  section,  the  label  may  also 
state  the  name  and  address  of  the 
principal  place  of  business  of  the  foreign 
producer.  Other  words,  or  their  English- 
language  equivalents,  denotmg 
winemaking  operations  may  be  used  in 
accordance  with  the  requirements  of  the 
country  of  origin,  for  wines  sold  within 
the  country  of  origin. 

Signed:  September  27. 1991. 
Stephen  E.  Higgin*. 
Director. 

Approved:  October  30. 1991. 
Peter  K.  Nunex. 

Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-27651  Filed  11-14-91;  8:45  am) 

HLLIMQ  COOC  4tW-31-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  155 

ICGO  »Y-034/9(M)68] 

RIN  MIS-AMI  and  M 

Vessel  Response  Plans  and  Carriage 
and  Inspection  of  Oischarge-RenKivai 
Equipment 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  intent  to  form  a 
negotiated  rulemaking  committee. 

summary:  The  Oil  Pollution  Act  of  1990 
includes  requirements  for  regulations 
addressing  oil  spill  response  plans  and 
carriage  of  removal  equipment  for  tank 
vessels.  The  Coast  Guard  is  considering 
the  establishment  of  a  negotiated 
rulemaking  committee  to  develop 
portions  of  the  regulations  to  be  issued 
under  this  statute.  The  Coast  Guard 
would  establish  the  committee  in 
accordance  with  the  provisions  of  the 


Negotiated  Rulemaking  Act  of  1990  and 
the  Federal  Advisory  Conunittee  Act. 
DATES:  Comments  and  nominations  for 
membership  must  be  received  on  or 
before  December  18, 1991. 
ADDRESSES:  Comments  and  nominations 
for  membership  should  be  sent  to  the 
Executive  Secretary,  Marine  Safety 
Council  {G-LRA-2/3406)  (CGD  91-034/ 
90-068).  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW..  Washington. 
DC  20593-0001.  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  federal  holidays.  For 
further  information  regarding  comments, 
call  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Glenn  Wiltshire.  Project  Manager. 
Oil  Pollution  Act  (OPA  90)  Staff.  (G- 
MS-1),  (202)  267-6740.  between  7  a.m. 
and  3:30  p.m..  Monday  through  Friday, 
except  federal  holidays. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  Glenn 
Wiltshire,  Project  Manager,  and  Mary-Jo 
Cooney  Spottswood.  Project  Counsel. 
Oil  Pollution  Act  (OPA  90]  Staff.  (G- 
MS-1). 
SUPPLEMENTARY  INFORMATION: 

Statutory  Background 

Sections  311(j)(5)  and  (J)(6)(B)  of  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1321  et  seq.)  (FWPCA),  as 
amended  by  sections  4204(a)  (5)  and  (6) 
of  the  Oil  Pollution  Act  of  1990  (Pub.  L 
101-380)  (OPA  90),  require  owTiers  and 
operators  of  tank  vessels  to  prepare  and 
submit  individual  oil  spill  response 
plans  and  carry  appropriate  removal 
equipment  Under  section  311(j)  of 
FWPCA.  as  amended  by  OPA  90,  the 
Coast  Guard  must:  (1)  Establish 
standards  for  oil  spill  response  plans:  (2) 
review  tank  vessels  response  plans;  (3) 
require  amendments  to  any  plan  that 
does  not  meet  its  requirements;  (4) 
approve  the  plans;  and  (5)  issue 
regulations  requiring  carriage  of 
appropriate  removal  equipment 

Section  JllQ)  of  FWPCA  also  requires 
that  vessel  owners  and  operators 
develop  response  plans  that  identify  the 
availability  of  private  personnel  and 
equipment  sufficient  to  remove,  to  the  - 
maximum  extent  practicable,  a  worst 
case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
discharge.  OPA  90  defmes  a  worse  case 
discharge  as  a  discharge  of  the  entire 
cargo  of  a  vessel  in  adverse  weather 
conditions. 

The  intent  of  these  provisions  is  to 
create  a  system  in  which  private  parties 
supply  the  bulk  of  equipment  and 


personnel  needed  in  an  oil  spill  response 
for  a  given  area.  Additional  resources, 
as  necessary,  may  be  required  to  meet 
the  intent  of  the  national  planning  and 
response  system. 

Under  OPA  90,  the  response  plan 
requirement  is  bound  by  a  strict 
statutory  deadline,  requiring  the  Coast 
Guard  to  issue  final  regulations  for 
response  plans  by  August  18. 1992.  A 
vessel  required  to  have  a  response  plan 
may  not  handle,  store,  or  transport  oil 
after  February  18, 1993.  unless  a  plan 
has  been  submitted  for  approval;  and 
vessels  must  be  operating  in  compliance 
with  a  plan  by  August  18. 1993.  Prior  to 
approval  of  a  submitted  response  plan,  a 
vessel  may  be  allowed  to  continue 
operations  for  up  to  two  years  if  the 
owner  or  operator  has  certified  the 
availabihty  of  private  personnel  and 
equipment  adequate  to  remove  to  the 
maximum  extent  practicable  a  worst 
case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
discharge. 

Regulatory  Development 

To  gain  information  needed  to 
develop  the  regulations  for  response 
plans  and  equipment  carriage,  the  Coast 
Guard  published  an  Advance  Notice  of 
Proposed  Rulemaking  for  this  project  on 
August  30, 1991  (56  FR  43534).  The 
comment  period  closed  on  October  16, 
1991.  The  analysis  of  the  comments 
received  indicates  that  their  substance 
is  insufficient  to  provide  the  detailed 
information  necessary  to  formulate 
regulations  meeting  statutory  | 

requirements. 

Because  the  traditional  notice  and 
comment  rulemaking  process  is  not 
generating  the  necessary  data,  the  Coast 
Guard  has  evaluated  alternative  means 
to  formulate  standards.  The  Coast 
Guard  is  considering  the  usefulness  of 
forming  a  negotiated  rulem^king 
committee  as  an  effective  forum  for:  (1) 
Generating  the  additional  data 
necessary  to  develop  standards  for 
response  plans;  (2)  identifying  the 
equipment  that  would  be  carried:  and  (3) 
achieving  consensus  on  a  proposed  rule 
to  implement  portions  of  section  311(j) 
of  FWPCA.  as  amended  by  OPA  90, 
within  the  statutory  deadlines.- 

Regulatory  Negotiation 

In  1990,  Congress  passed  the 
Negotiated  Rulemaking  Act  of  1990  (Pub. 
L  101-648)  (Reg  Neg  Act)  to  establish  a 
framework  under  which  federal 
agencies  would  conduct  negotiated 
rulemaking.  Negotiated  rulemaking  is  an 
adjunct  to.  and  not  a  substitute  for,  the 
traditional  notice  and  comment  process 
described  in  the  Administrative 
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Procedure  Act  (5  U.S.C.  551  et  seq.)  for 
developing  regulations.  The  Reg  Neg  Act 
encourages  federal  agencies  to  consider 
bringing  together  representatives  of  all 
affected  interests  to  resolve  relevant 
issues  through  negotiation.  Negotiated 
rulemaking  allows  participants  to  focus 
less  on  individual  positions  and  enables 
them  to  cooperate  to  develop  a  rule  that 
best  incorporates  all  interests. 

Although  this  would  be  the  first  such 
undertaking  by  the  Coast  Guard,  other 
modes  of  the  Department  of 
Transportation  have  successfully  used 
negotiated  rulemaking.  The 
Department's  previous  experience 
indicates  that  interested  parties, 
working  together  to  negotiate  the 
proposed  rule,  are  indeed  able  to 
identify  major  issues,  gauge  the  relative 
importance  of  the  issues  to  interested 
parties,  identify  information  and  data 
important  in  resolving  the  issues,  and 
develop  a  rule  that  is  acceptable  to  all 
affected  interests.  Consequently,  this 
approach  results  in  practical  regulations 
that  minimize  the  risk  of  litigation. 

The  Coast  Guard  is  considering  using 
negotiated  rulemaking  to  develop 
portions  of  the  regulations  to  be  issued 
under  sections  311(j)  (5)  and  (j)(6)(B)  of 
FWPCA.  as  amended  by  OPA  90.  The 
Coast  Guard  would  form  an  Oil  Spill 
Response  Plan  Negotiated  Rulemaking 
Committee  In  accordance  with  the  Reg 
Neg  Act  and  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.)  (FACA). 

-Procedures  and  Guidelines 

Subject  to  appropriate  changes  which 
may  be  made  either  as  a  result  of 
comments  received  in  response  to  this 
notice  or  during  the  negotiating  process, 
the  following  proposed  procedures  and 
guidelines  would  apply  to  this  process. 
The  Coast  Guard  has  taken  the 
necessary  preliminary  steps  to  charter 
the  negotiated  rulemaking  committee 
and  secure  the  services  of  a  convener. 

1.  Notice  of  Intent  To  Establish  a 
Negotiated  Rulemaking  Committee  and 
Request  for  Comment 

When  an  agency  of  the  Federal 
government  establishes  or  uses  a  group 
cf  people  in  the  interest  of  obtaining 
advice  or  recommendations,  it  must 
charter  that  group  as  a  federal  advisory 
committee  in  accordance  with  FACA. 
Public  notice  of  formation  of  an 
advisory  committee  for  a  negotiated 
rulemaking  is  further  addressed  by  the 
Reg  Neg  Act.  This  notice  indicates  the 
Coast  Guard's  intent  to  create  a  federal 
advisory  committee  and — 

a.  Identifies  the  issues  involved  in  the 
rulemaking; 

b.  Identifies  the  affected  interests:  and 


c.  Solicits  public  comment  on  the  use 
of  regulatory  negotiation  for  this 
rulemaking  and  on  the  identified  issues, 
parties,  and  guidelines. 

2.  Issues  for  Negotiation. 

After  considering  the  relevant  issues 
and  affected  parties,  the  Coast  Guard 
has  determined  that  the  negotiated 
rulemaking  committee  would  develop 
proposed  regulations  to  implement 
portions  of  section  311(j)  of  FWPCA,  as 
amended  by  OPA  90,  concerning  oil  spill 
response  plans. 

3.  Participants 

The  number  of  participants  in  the 
negotiated  rulemaking  committee  should 
not  exceed  20;  a  number  larger  than  this 
could  prevent  effective  negotiations.  The 
Coast  Guard  has  made  a  preliminary 
inquiry  among  identified  interests  to 
determine  whether  it  is  possible  to  agree 
on  representatives  of  those  interests  and 
on  the  scope  of  the  issues  to  be 
addressed.  The  Coast  Guard  believes 
that  regulatory  negotiation  would  be 
successful  in  developing  a  proposal. 

One  purpose  of  this  notice  is  to  assist 
the  Coast  Guard  in  determining  whether 
there  are  other  interests  that  may  be 
substantially  affected  by  the  prospective 
mle,  but  would  not  be  adequately 
represented  by  the  interests  enumerated 
below  under  Potential  Parties.  It  is  not 
necessary  for  each  potentially  affected 
individual  or  organization  to  have  its 
own  representative.  Rather,  each 
interest  should  be  adequately 
represented  by  the  selected  parties,  and 
the  committee  should  be  fairly  balanced. 
Individuals  and  organizations  who  are 
not  members  of  the  committee  may 
attend  the  sessions  and  confer  with 
committee  members. 

4.  Requests  for  Representation 

Persons  who  believe  they  would  be 
significantly  affected  by  any  proposed 
mle  on  oil  spill  response  plans  and  who 
believe  that  their  interests  would  not  be 
adequately  represented  by  any  of  the 
interests  specified  in  this  notice  may 
apply  for,  or  nominate  another  person 
for,  membership  in  the  negotiated 
rulemaking  committee.  The  application 
or  nomination  must  include:  (1)  The 
name  of  the  applicant  or  nominee  and  a 
brief  description  of  the  interests  the 
person  would  represent;  (2)  evidence 
that  the  applicant  or  nominee  is 
authorized  to  represent  parties  related 
to  the  interests  the  person  proposes  to 
represent;  (3)  a  written  commitment  that 
the  applicant  or  nominee  will  participate 
in  good  faith;  and  (4)  the  reasons  that 
the  interests  speciHed  in  this  notice  do 
not  adequately  represent  the  interests  of 
the  applicant  or  nominee.  Such 


applications  should  be  submitted  to  the 
Executive  Secretary  within  the  30  day 
comment  period  as  indicated  in  the 
"ADORCSSES"  section  above. 

If  other  persons  or  interests  request 
membership  or  representation  in  the 
negotiations,  the  Coast  Guard  would 
determine  whether  those  interests 
would  be  substantially  affected  by  the 
rule,  and  if  so,  whether  they  would  be 
adequately  represented  by  an  identified 
participant.  AJfter  reviewing  the 
comments,  the  Coast  Guard  will  issue  a 
final  notice  announcing  the 
establishment  of  the  negotiated 
rulemaking  committee,  unless  it 
determines  that  negotiated  rulemaking  is 
inappropriate  in  this  instance.  The 
negotiation  process  would  begin  after 
the  negotiated  rulemaking  committee  is 
appropriately  chartered  and  notice  is 
published  in  the  Federal  Register. 

5.  Good  Faith 

Participants  must  be  willing  to 
negotiate  in  good  faith.  In  this  regard,  it 
is  important  that  each  organization, 
including  the  Coast  Guard,  designate 
senior  personnel  to  represent  the 
organization.  The  Coast  Guard  expects 
the  participants  to  inform  their 
respective  organizations  of  the  progress . 
of  the  negotiations  during  the 
negotiating  process.  If  the  process  is  to 
be  successful,  the  representative 
interests  should  be  willing  to  accept  the 
final  product  of  the  negotiated 
rulemaking  committee. 

6.  Convener 

The  Coast  Guard  has  secured  the 
services  of  a  convener.  The  convener's 
role  is  to  contact  those  parties  that  the 
Coast  Guard  and  others  identify  as 
potential  representatives  of  interests 
affected  by  the  rulemaking;  determine 
that  the  necessary  interest  good-will, 
and  commitment  to  negotiated 
rulemaking  exist  among  the  parties;  and 
discuss  potential  representatives  to 
participate  in  the  actual  negotiations. 
The  Coast  Guard  will  make  the  final 
decisions  concerning  membership  on  the 
negotiated  rulemaking  committee. 

7.  Facilitator 

The  Coast  Guard  will  use  a  neutral 
facilitator  to  conduct  the  negotiations  in 
an  efficient  manner.  The  facilitator  is 
not  involved  with  the  substantive 
development  or  enforcement  of  the 
regulation.  The  facilitator  would  serve 
as  chair  during  the  negotiation  and  offer 
suggestions  to  the  participants  on 
reaching  consensus.  This  person  may 
also  request  the  parties  to  present 
additional  material  or  to  reconsider  their 
positions.  As  a  neutral  party,  the 
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facilitator  would  be  able  to  make 
objective  decisions  about  negotiating 
particular  issues  and  identifying 
participant  interests. 

8.  Administrative  Support  and  Meetings 

The  Coast  Guard  would  provide 
support  services  to  the  participants  for 
gathering  technical  information  and 
drafting  the  proposed  rule.  The  initial 
meeting  would  be  held  in  the 
Washington.  DC  area  and  will  be 
announced  in  a  future  notice  of  the 
Federal  Register.  Because  of  the  strict 
statutory  deadlines,  the  committee 
would  operate  on  a  tight  time  schedule. 
The  negotiated  rulemaking  committee 
would  meet  for  two  day  sessions  every 
two  weeks  from  January  through  April. 
1992. 

9.  Consensus 

The  goal  of  the  negotiating  process  is 
consensus.  Generally,  consensus  means 
that  each  interest  should  concur  in  the 
result.  The  facilitator  would  mediate  the 
negotiation  process. 

W.  Record  of  meetings 

In  accordance  with  FACA 
requirements,  the  Coast  Guard  would 
keep  a  record  of  all  negotiated 
rulemaking  committee  meetings.  The 
minutes  would  be  placed  in  the  public 
docket  for  this  rulemaking.  Committee 
meetings  would  be  open  to  the  public, 
subject  to  space  availability,  and 
announced  in  the  Federal  Register. 

11.  Committee  Protocols 

Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements,  the 
negotiated  rulemaking  committee  would 
establish  detailed  protocols  for 
committee  meetings. 

12.  Report  and  Notice  of  Proposed 
Rulemaking 

The  objective  of  the  negotiated 
rulemaking  committee  is  to  prepare  a 
report  containing  the  information 
necessary  for  the  Coast  Guard  to 
publish  a  notice  of  proposed  rulemaking 
(NPRM).  The  Coast  Guard  would  assist 
the  committee  in  drafting  the 
documents.  The  committee  would 
attempt  to  reach  a  consensus  on 
portions  of  a  proposed  rule  for  oil  spill 
response  plans.  If  the  committee  reaches 
consensus  on  a  proposal,  it  would 
submit  a  report  containing  the  proposal. 
If  the  committee  does  not  reach  full 
consensus,  it  may  submit  a  report  on 
those  areas  in  which  agreement  is 
reached.  The  report  should  include 
reference  to  any  materials  used  by  the 
committee.  The  participants  may  also 


address  economic  and  regulatory 
flexibility  requirements  in  its  report 

13.  Agency  Action  on  Committee  Report 

The  Coast  Guard  would  pubhsh  an 
NPRM  and  include  any  proposals  on 
which  the  committee  reaches  consensus, 
providing  that  the  proposals  are 
consistent  with  the  Coast  Guard's 
statutory  authority  and  are 
approximately  justified  under  Executive 
Order  12291.  If  the  Coast  Guard  wishes 
to  modify  the  committee  proposals,  it 
would  do  so  in  a  way  that  allows  the 
public  to  distinguish  its  modifications 
from  the  committee  proposals. 

14.  Final  Rule 

The  negotiated  rulemaking  committee 
would  review  the  comments  received  on 
the  NPRM  to  determine  whether  its 
original  recommendations  to  the  Coast 
Guard  should  be  modified.  The 
committee  will  negotiate  proposals  for  a 
final  rule  and  prepare  a  final  report 
including  responses  to  public  comment. 
The  final  rule  is  the  sole  responsibility 
of  the  Coast  Guard.  The  Coast  Guard 
would  publish  the  final  rule, 
incorporating  the  coQunittee  proposals. 
if  they  are  consistent  with  the  Coast 
Guard's  statutory  authority  and  other 
statutory  requirements.  Under  the  Reg 
Neg  Act.  the  negotiated  rulemaking 
committee  would  terminate  when  the 
Coast  Guard  issues  a  final  rule,  unless 
the  charter  contains  an  earlier 
termination  date  or  the  Coast  Guard. 
after  consulting  the  committee,  or  the 
committee  itself,  specifies  an  earlier 
termination  date. 

Potential  Participants 

The  negotiated  rulemaking  committee 
members  should  have  expertise  in  the 
subject  issues  and  should  be  able  to 
adequately  represent  their  affected 
interests.  The  Coast  Guard  has 
identified  the  following  as  interests 
potentially  affected  by  the  rulemaking: 
The  oil  industry:  environmental  and 
public  interest  groups;  federal,  state,  and 
local  government;  cleanup  cooperatives; 
and  spill  response  contractors. 
Formation  of  a  negotiated  rulemaking 
committee  will  allow  the  affected 
interests  to  participate  directly  in  the 
rulemaking  process. 

The  following  is  a  tentative  list  of 
organizations  that  the  Coast  Guard 
believes  would  be  representative  of 
these  interests: 

States 

California  Department  of  Fish  and  Game 
Louisiana  Oil  Spill  Commission 
Maryland  Department  of  the 
Environment 


Michigan  Department  of  Environmer  tal 
Resources 

Environmental  Croups 

Natural  Resources  Defense  Council 
Friends  of  the  Earth 
National  Wildlife  Federation 

Industry  Groups 

American  Waterways  Operators  (AWO) 
Independent  Liquid  Terminals 

Association 

API  OPA  1990  Working  Group  On 
Pollution  Response  representing: 

American  Petroleum  Institute  (API) 
Ashland  Oil 

Marine  Preservation  Association  (MPA) 
Oil  Companies  International  Marine 

Forum  (OCIMF) 
American  Institute  of  Merchant  shipping 

(AIMS) 
Chemical  Carriers  Association 
International  Chamber  of  Shipping 
Louisiana  Offshore  Oil  Port.  Inc.  (LOOP) 
Marine  Spill  Response  Corporation 

(MSRC) 
International  Association  of 

Independent  Tanker  Owners 

(INTERTANKO) 
American  Pilots  Association 
Consolidated  Edison  Company  of  New 

York 
International  Tanker  Owners  Pollution 

Federation  (ITOPF) 

Cleanup  Organizations 

Spill  Control  Association  of  America 
Association  of  Petroleum  Industry 
Cooperative  Managers 

Local/Public  Interests 

Regional  Citize'ns  Advisory  Council  for 

Prince  William  Sound 
American  Association  of  Port 

Authorities 

Federal  Natural  Resources  Trustee 

The  Coast  Guard  welcomes  comment 
on  the  appropriateness  of  these  interests 
for  participation  in  the  negotiation. 
Suggestions  for  other  potential 
participants  are  encouraged,  but  it  is  not 
necessary  for  every  concerned 
organization  to  be  represented, 
providing  that  all  affected  interests  are 
adequately  represented.  Further, 
negotiating  sessions  will  be  open  to 
members  of  the  public,  who  may 
communicate  informally  with  members 
of  the  negotiated  rulemaking  committee. 
The  convener,  in  consultation  with  the 
Coast  Guard,  will  ensure  that  the 
represented  interests  are  balanced  on 
the  committee. 
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Failure  of  the  Negotiated  Rulemaking 
Committee  to  Agree  on 
Recommendations 

In  the  event  that  the  negotiated 
rulemaking  committee  is  unable  to  reach 
a  consensus  on  a  proposed  NPRM,  the 
Coast  Guard  will  promptly  develop  an 
NPRM  and  publish  it  for  comment  in  the 
Federal  Register. 

Dated:  November  12. 1991. 
A.  E.  Henn, 

RearAdatirol,  US.  Coost  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

IFR  Dot  91-27730  Filed  11-14-91;  9:14  am] 

MLUflO  CODE  4(10-14-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CtiOdren  and 
Families;  Office  of  Child  Support 
Enforcement 

45  CFR  Parts  301  and  303 
RIN  0970-AA88 

Safeguarding  Information;  Federal 
income  Tax  Refund  Offset 

AQENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  HHS. 
action;  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
implement  sections  5011(a)  and  (b)  of 
Public  Law  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  by  extending 
indefinitely  the  use  of  the  Federal 
income  tax  refund  offset  process  to  non- 
AFDC  cases  and  allowing  use  of  this 
process  for  non-AFDC  cases  In  which 
support  Is  due:  (1)  On  behalf  of  certain 
disabled  adults  with  a  current  support 
order  and  (2)  on  behalf  of  a  spouse 
when  the  custodial  parent  is  living  with 
the  child  and  spousal  support  and  child 
support  are  included  in  the  same 
support  order.  In  addition,  the  proposed 
rule  would  amend  the  safeguarding 
information  requirements  to  permit 
disclosure  to  the  appropriate  agency  or 
official  of  information  regarding  an 
applicant  or  recipient  of  IV-D  services 
that  involves  known  or  suspected 
instances  of  mental  or  physical  injury, 
sexual  abuse  or  exploitation,  or 
negligent  treatment  of  a  child  receiving 
AFDC. 

DATES:  Consideration  will  be  given  to 
written  comments  received  by  January 
17, 1992. 

ADDRESSES:  Address  comments  to: 
Office  of  Child  Support  Enforcement, 
Department  of  Health  and  Human 
Services,  370  L'Enfant  Promenade  SW., 
Washington.  DC  20447.  Attention: 


Director,  Policy  and  Planning  Division. 
Comments  will  be  available  for  public 
inspection  Monday  through  Friday.  8:30 
a.m.  to  5  pjn.  on  the  4th  floor  of  the 
Department's  offices  at  the  above 
address. 

TOR  rURTHCR  INFORMATION  CONTACT: 
Lourdes  Henry,  (202)  401-6440. 
SUPPLfMEMTARY  MTORMUTION: 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements  that 
are  subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511). 

Statutory  Authority 

These  proposed  regulations  are 
published  under  the  authority  of  the 
following  provisions  of  the  Social 
Security  Act  (the  Act):  (1)  Section 
464(a)(2)(B).  as  amended  by  section 
5011(a)  of  Public  Law  100-508,  which 
deleted  the  January  1, 1991  cut-off  date 
for  use  of  the  Federal  income  tax  refund 
offset  process  in  non-AFDC  IV^  cases; 
(2)  section  4G4(c),  as  amended  by 
section  5011(b)  of  Public  Law  100-50a  to 
permit  the  use  of  the  Federal  income  tax 
refund  offset  process  in  non-AFDC 
cases  for  the  collection  of  past-due 
support  due  adult  disabled  children  and 
for  the  collection  of  certain  spousal 
support'  and,  (3)  section  1102  which 
requires  the  Secretary  to  publish 
regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 
functions  for  which  he  is  responsible 
under  the  Act. 

Background  and  Description  of 
Regulatory  Provisions 

7.  Safeguarding  of  Information 

In  the  course  of  performing  their 
duties  with  regard  to  child  support 
activities,  child  support  practitioners 
may  become  aware  that  a  child  has 
been  or  potentially  could  be  the  victim 
of  child  abuse  or  neglect.  Although  they 
may  feel  compelled  to  report  such 
suspicions  or  evidence,  nondisclosure 
laws  and  rules  such  as  the  provisions  in 
45  CFR  303.21  may  impose  restrictions. 
Furthermore,  all  States  have  laws 
governing  mandatory  reporting  of 
suspected  child  abuse  or  neglect.  These 
law^s  define  such  elements  as  reportable 
conditions,  persons  required  to  report, 
and  sanctions  for  failure  to  report.  The 
mutual  existence  of  Federal  non- 
disclosure laws  and  Federally  required 
State  laws  mandating  reporting  of  child 
abuse  and  neglect  laws  frequently 
causes  dilemmas  for  professionals 
subject  to  the  provisions  of  both  laws. 

Currently,  Federal  regulations  at  45 
CFR  303.21  limit  the  use  or  disclosure  of 


information  concerning  applicants  or 
recipients  of  support  enforcement 
services  to  purposes  directly  connected 
with  the  administration  of  the  plan  or 
program  approved  under  parts  A,  B.  C, 
or  D  of  Utle  IV,  or  under  titles  H  X,  XIV. 
XVL  XIX  or  XX  or  the  supplemental 
security  income  program  established 
under  title  XVI;  any  investigation, 
prosecution  or  criminal  or  civil 
proceeding  conducted  in  connection 
with  the  administration  of  any  such  plan 
or  program;  and  the  administration  of 
any  other  Federal  or  federally  assisted 
program  which  provides  assistance,  in 
cash  or  in  kind,  or  services,  directly  to 
individuals  on  the  basis  of  need.  Current 
regulations  also  prohibit  the  disclosure 
to  any  committee  or  legislative  body 
(Federal,  State  or  local)  of  any 
information  that  identifies  by  name  or 
address  any  such  applicant  or  recipient. 

Section  5054  of  Public  Law  101-508. 
the  Omnibus  Budget  Reconciliation  Act 
of  1900.  amends  section  402(a)(9)  of  the 
Act  to  allow  disclosure  to  appropriate 
authorities  of  information  on  known  or 
suspected  child  abuse  or  neglect  in 
AFDC  cases.  Section  5054  also  amends 
section  402(a)(ie)  of  the  Act  to  require 
the  disclosure  to  an  appropriate  agency 
or  olficial  of  information  on  known  or 
suspected  instances  of  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  or 
maltreatment  of  a  child  receiving  AFDC 
Because  reporting  of  known  or 
suspected  child  abuse  or  neglect  is  now 
required  as  part  of  a  State's  plan  for 
administering  Its  title  IV-A  program,  we 
believe  that  authority  exists  for 
amending  the  current  OCSE  regulations 
at  45  CFR  303.21  to  permit  similar 
disclosure  in  the  case  of  title  IV-0 
applicants  and  recipients.  We  further 
believe  that  the  proposed  amendment 
would  eliminate  the  dilemma  often 
faced  by  child  support  practitioners. 
Therefore,  we  propose  to  amend 
S  303.21  by  adding  a  new  paragraph 
(a)(4)  which  would  allow  reporting  to  an 
appropriate  agency  or  official  known  or 
suspected  instances  of  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  of  a 
child  who  is  the  subject  of  a  child 
support  enforcement  activity  under 
circumstances  which  indicate  that  the 
child's  health  or  welfare  is  threatened 
thereby. 

In  addition,  section  202(a)  of  the 
Family  Support  Act  of  1966  repealed 
part  C  of  title  IV  of  the  Act.  Therefore, 
we  propose  to  delete  the  reference  to 
PartCfrom5  303.21(a)(lJ. 
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2.  Requests  for  Collection  of  Past-Due 
Support  by  Federal  Income  Tax  Refund 
Offset 

Currently.  45  CFR  303.72(a)(3)(i) 
allows  the  use  of  Federal  income  tax 
refund  offset  to  collect  past-due  support 
in  non-AFDC  cases  if  the  support  is 
owed  to  or  on  behalf  of  a  minor  child. 
Referral  of  spousal  support  and  support 
due  an  individual  who  is  no  longer  a 
minor  in  non-AFDC  cases  is  prohibited. 
For  non-AFDC  referrals,  the  State  must 
differentiate  between  spousal  and  child 
support  and  only  submit  amounts  owed 
on  behalf  of  a  minor  child  as  deHned  by 
State  law.  Furthermore,  the  statute  and 
regulations  do  not  allow  non-AFDC 
referrals  on  behalf  of  an  individual  who 
is  no  longer  a  minor  even  if  the 
arrearage  accrued  while  the  person  was 
a  minor. 

Section  5011(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508],  amends  section  464(c]  of  the  Act 
by:  (1)  Extending  use  of  the  Federal  tax 
refund  offset  process  to  non-AFDC  IV-D 
cases  in  which  past-due  support  is  due 
on  behalf  of  adult  disabled  children  for 
whom  there  is  a  support  order  in  effect, 
and  the  child,  while  a  minor,  was 
determined  to  be  disabled  under  title  II 
(Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits  program], 
or  title  XVI  (Supplemental  Security 
Income  for  the  Aged.  Blind  and  Disabled 
program)  of  the  Act,  and  to  non-AFDC 
cases  in  which  spousal  support  is  past- 
due  when  spousal  support  and  child 
support  are  included  in  the  same 
support  ordfer  and  the  spouse,  or  ex- 
spouse  lives  with  the  child;  and  (2) 
adding  the  term  "qualified  child"  which 
means  a  child  who  is  a  minor,  or  who, 
while  a  minor,  was  determined  to  be 
disabled  under  title  II  or  XVI  of  the  Act, 
and  for  whom  an  order  for  support  is  in 
effect  This  extension  of  the  Federal  tax 
refund  offset  process  did  not  extend  the 
availability  of  the  process  to  collection 
of  arrearages  in  non-AFDC  cases  for 
non-disabled  individuals  even  if  those 
arrearages  accrued  while  the  person 
was  a  minor. 

To  implement  these  changes,  we  are 
proposing  to  revise  45  CFR  303.72(a)(3)(i) 
to  allow  States  to  request  collection  by 
Federal  income  tax  refund  offset  past- 
due  support  owed  in  non-AFDC  cases  to 
a  qualified  child  (or  a  qualified  child  and 
the  parent  with  whom  the  child  is  living 
if  the  same  support  order  includes 
support  for  the  child  and  the  parent).  As 
a  parallel  change.  $301.1  would  be 
amended  by  revising  the  definition  of 
"past-due  support"  to  specify  that,  for 
purposes  of  Federal  income  tax  refund 
offset  of  support  due  an  individual  who 
is  receiving  services  under  i  302.33  of 


this  chapter,  "past-due  support"  means 
support  owed  to  or  on  behalf  of  a 
qualified  child,  or  a  qualified  child  and 
the  parent  with  whom  the  child  is  living 
if  the  same  support  order  includes 
support  for  the  child.  We  would  also 
define  "qualified  child"  as  used  in  the 
definitions  of  "past-due  support"  to 
mean  a  child  who  is  a  minor  or  who, 
while  a  minor,  was  determined  to  be 
disabled  under  title  II  or  XVI  and  for 
whom  an  order  for  support  is  in  effect 
In  addition,  section  5011(a]  amended 
section  464(a)(2](B]  of  the  Act  by 
deleting  the  January  1, 1991  cut-off  date 
for  use  of  the  Federal  income  tax  refund 
offset  process  in  non-AFDC  IV-D  cases. 
Therefore,  we  are  proposing  to  delete 
the  sunset  provision  at  S  303.72(k)  which 
presently  limits  offset  of  Federal  income 
tax  refunds  to  satisfy  past-due  support 
in  non-AFDC  cases  to  refunds  payable 
after  December  31, 1965  and  before 
January  1, 1991. 

Executive  Order  12291 

The  Secretary  has  determined,  in, 
accordance  with  Executive  Order  12291, 
that  this  proposed  rule  does  not 
constitute  a  "major"  rule.  A  major  rule  is 
one  that  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  proposed  rule  is  expected  to  have 
an  insignificant  impact  on  State 
expenditures  because  the  costs  of 
implementing  these  changes  will  be 
minimal.  We  believe  that  increased 
collections  will  far  exceed  increased 
administrative  costs. 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  that  this 
proposed  rule  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  prin^ary 
impact  is  on  State  governments  and 
individuals,  which  are  not  considered 
small  entities  under  the  Act. 

List  of  Subjects  in  45  CFR  Parts  301  and 
303 

Child  support.  Grant  programs — social 
programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023  Child  Support 
Enforcement  Program) 


Dated:  )une  14. 1991. 
|o  Anne  B.  Barnhart. 

Assistant  Secretary  for  Children  and 
Families. 

Dated:  October  22. 1991. 
Louis  W.  SulUvan. 

Secretary. 

For  the  reasons  set  forth  in  the     

preamble,  we  propose  to  amend  45  CFR 
chapter  III  as  follows: 

PART  301— STATE  PLAN  APPROVAL 
AND  GRANT  PROCEDURES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658.  660, 
664.  666.  667  and  1302. 

2.  Section  301.1  is  amended  by 
revising  the  last  sentence  in  the 
paragraph  titled  "Past-due  support"  and 
by  adding  a  definition  of  "Qualified 
child"  in  alphabetical  order  to  read  as 
follows: 

S  301.1    Qenmral  definltiont. 
*        •        •        *        • 

Past-due  support  •  *  •  For  purposes 
of  referral  for  Federal  income  tax  refund 
offset  of  support  due  an  individual  who 
is  receiving  services  under  S  302.33  of 
this  chapter,  past-due  support  means 
support  owed  to  or  on  behalf  of  a 
qualified  child,  or  a  qualified  child  and 
the  parent  with  whom  the  child  is  living 
if  the  same  support  order  includes 
support  for  the  child  and  the  parent. 

Qualified  child  means  a  child  who  is 
a  minor  or  who,  while  a  minor,  was 
determined  to  be  disabled  under  title  II 
or  XVI  of  the  Act,  and  for  whom  a 
support  order  is  in  effect 


PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

3.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Autbority:  42  U.S.C  651  through  658.  660, 
663.  664.  666.  667, 1302. 1396a(a)(25). 
1396b(d)(2),  1396b(o),  1396b{p),  and  1396(k). 

4.  Section  303.21  is  amended  by 
removing  the  letter  "C"  in  paragraph 
(a)(1);  removing  the  word  "and"  after 
the  semicolon  at  the  end  of  paragraph 
(a)(2];  adding  a  seimcolon  and  the  word 
"and"  after  the  end  of  paragraph  (a)(3): 
and  adding  a  new  paragraph  (a)(4)  to 
read  as  follows: 

9  303.21    Safeguarding  Infonnatloa 

(a)  *  *  * 

(4)  Reporting  to  an  appropriate  agency 
or  official,  information  on  known  or  ' 
suspected  instances  of  physical  or 
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mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  or 
maltreatment  of  a  child  who  is  the 
subject  of  a  child  support  enforcement 
activity  under  circumstances  which 
indicate  that  the  child's  health  or 
welfare  is  threatened  thereby. 

5.  Section  303.72  is  amended  by 
revising  paragraph  (a)(3)(i)  and  by 
removing  paragraph  (k)  to  read  as 
follows: 

S  303.72    Requests  for  collection  of  past- 
due  support  by  Federal  tax  refund  offset 

(a)  •  •  * 

(3)  *  *  * 

(i)  The  support  is  owed  to  or  on  behalf 
of  a  qualified  child,  or  a  qualified  child 
and  the  parent  with  whom  the  child  is 
living  if  the  same  support  order  includes 
support  for  the  child  and  the  parent. 

•  r    *    *    • 

\FR  Doc  91-27854  Filed  11-lS-Ol:  8:45  am) 
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FEDERAL  COMMUNICATtONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  Na  «7-26t;  FCC  91-3371 

Radio  Broadcast  Servicea;  Advanced 
Television  Systems 

aqency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  The  Commission  proposes 
policies  and  rules  for  implementing 
Advanced  Television  (ATV)  service  in 
this  country.  Specifically,  this  notice  of 
proposed  rulemaking  (notice)  seeks 
comment  on  the  following  aspects  of  a 
tentative  plan  for  ATV  terrestrial 
broadcast  implementation:  (1)  Who 
should  initially  be  eligible  for  ATV 
frequencies:  (2)  how  the  Commission 
should  allot  and  assign  ATV  channels  to 
eligible  applicants;  (3)  how  the 
Commission  should  resolve  certain 
spectrum  issues  involving  the 
nonconunercial  reserve,  low  power  and 
translator  station,  and  broadcast 
auxiliary  services;  (4)  how  the 
Commission  should  regulate  the 
"conversion"  from  the  existing 
broadcasting  system  to  ATV:  and  (5) 
whether  the  Commission  should  require 
some  transitiodal  simulcasting  of 
programming  on  both  ATV  and  the 
existing  broadcast  channels  during  the 
conversion  period.  This  notice  is  needed 
to  compile  an  adequate  record  on  which 
to  base  decisions  to  these  questions. 


OATM:  Comments  are  due  by  December 
20, 1991.  and  reply  comments  are  due  by 
January  20, 1902. 

AOOWUSO:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOfI  FURTHCn  INFOtlMATtON  CONTACT: 
Gina  Harrison,  Mass  Media  Bureau, 
Policy  and  Rules  Division  (202)  632-7792, 
Gordon  Godfrey.  Mass  Media  Bureau, 
Policy  and  Rules  Division  (202)  632-9660, 
or  Alan  Stillwell.  Office  of  Engineering 
and  Technology  (202)  653-8162. 
tUPPLIMENTAIIV  mTOtlMATMN:  This  is  a 
synopsis  of  the  Commission's  notice  of 
proposed  rulemaking  in  MM  Docket  No. 
87-288,  FCC  91-337,  adopted  October  24, 
1991,  and  released  November  8, 1991. 
The  complete  text  of  this  notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422, 
1919  M  Street,  NW..  Washington,  DC 
20037. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

1.  In  this  decision,  the  Commission 
seeks  comment  on  a  number  of 
unresolved  issues  regarding 
implementation  of  ATV  service  in  this 
country.  The  term  ATV  refers  to  any 
television  technology,  including  High 
Definition  Television  (HDTV)  and 
Enhanced  Definition  Television  (EDTV), 
that  provides  improved  audio  and  video 
qualify  or  enhances  the  current 
television  broadcast  system.  HDTV 
refers  to  systems  that  use  new 
technology  and  provide  a  major 
improvement  in  television  quality.  The 
goal  of-HDTV  systems  generally  is  to 
offer  approximately  twice  the  horizontal 
and  vertical  resolution  of  existing 
broadcast  receivers,  and  to  provide 
picture  quality  approaching  that  of  35 
mm  film  and  sound  quality  rivaling  that 
of  compact  discs.  EETTV,  on  the  other 
hand,  refers  to  systems  that  provide 
limited  improvements  over  the  existing 
broadcasting  system.  HDTV  systems  are 
not  receivable  on  conventional  NTSC 
television  sets,  while  EDTV  systems 
may  be  receivable  on  current  NTSC 
television  receivers.  The  existing 
television  broadcasting  system  is 
referred  to  as  NTSC  after  the  National 
Television  Systems  Committee,  an 
industry  group  established  in  1940  to 
develop  technical  standards  for 
television  broadcasts  and  which 
reconvened  in  1950  to  develop  technical 
standards  for  adding  color  to  the 
monochromatic  standards.  The 
Conunission  has  previously  stated  that  iP" 


would  not  adopt  an  QJTV  standard,  if  at 
all,  prior  to  reaching  a  decision  on  an 
HDTV  standard.  In  addition,  the 
Commission  previously  decided  that  it 
would  select  an  HDTV  system  of  the 
type  that  operates  on  a  standard  6  MHz 
channel,  and  that  that  ATV  channel 
would  be  separate  and  independent  of 
the  existing  NTSC  channel.  First  Report 
and  Order.  55  FR  39275  (Sept.  26, 1990). 

2.  The  Commission  purposes  to  limit 
initial  eligibility  for  ATV  channels  to 
"existing  broadcasters,"  including  (1)  all 
fuU-8er\'ice  television  broadcast  station 
licensees,  (2)  permittees  authorized  as  of 
the  date  of  adoption  of  this  notice,  and 
(3)  all  parties  with  applications  for  a 
construction  permit  on  file  as  of  the  date  ' 
of  adoption  of  this  notice  who  are 
ultimately  awarded  full-service 
television  broadcast  station  licenses. 

3.  The  Commission  explains  that  its 
objective  in  this  proceeding  is  to  effect  a 
major  technological  improvement  in 
telc%i8ion  transmission  by  allowing 
broadcasters  to  implement  ATV.  and 
not  to  launch  a  new  and  separate  video 
service.  The  Commission  believes  its 
proposed  approach  to  initial  eligibility 
offers  several  advantages.  First  existing 
broadcasters  have  invested 
considerable  resources  and  expertise  in 
the  present  system  and  represent  a  large 
pool  of  experienced  talent.  Through  their 
support  of  the  Advanced  Television  Test 
Center  (which,  with  Cable  Television 
Laboratories,  is  testing  proponent  ATV 
systems),  existing  broadcasters  are  also 
actively  supporting  the  testing  of  ATV 
technologies.  Additionally,  given  the 
risks  inherent  in  ATV,  existing 
broadcasters'  continued  involvement 
appears  to  be  the  most  practical  and 
expedient  way  to  bring  improved  ATV 
service  to  the  public.  Second,  the 
Commission  does  not  believe  it  prudent 
to  accompany  a  major  change  in 
technology,  such  as  conversion  to  ATV. 
with  a  change  in  the  ownership  structure 
of  the  entire  broadcasting  Industry. 
Initially  restricting  eligibility  for  ATV 
frequencies  to  existing  broadcasters 
thus  would  appear  to  serve  the  public 
interest  by  hastening  and  smoothing  the 
transition  to  ATV  transmission.  Finally, 
the  Conunission  stresses  that  its  award 
of  an  additional  6  MHZ  channel  to 
existing  broadcasters  would  be  interim 
in  nature  only,  so  that  after 
"conversion"  to  ATV,  broadcasters 
would  have  to  surrender  one  of  their  6 
MHz  channels.  The  Commission  also 
adheres  to  its  tentative  view  that 
restricting  eligibility  to  existing 
broadcasters  is  legally  permissible  and 
consistent  with  the  Supreme  Court's 
decision  in  Ashbacker  Radio  Corp.  v, 
FCC,  326  U.S.  327  (1945). 
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4.  The  Commission  invites  comment 
on  its  proposal  for  initial  eligibility.  The 
notice  also  solicits  comment  on  whether 
the  Commission  should  include  within 
the  class  of  eligible  ATV  applicants, 
those  parties  who  have  a  petition  for  a 
new  television  allotment  pending  on  the 
adoption  date  of  this  notice,  whose 
allotment  petition  is  granted,  and  who 
are  subsequently  granted  a  construction 
permit  to  use  the  NTSC  channel.  If  the 
Commission  does  not  award  such  a 
party  a  television  construction  permit  as 
a  result  of  a  subsequent  comparative 
case,  the  notice  asks  whether  the  actual 
grantee  in  such  a  proceeding  (even 
though  it  had  no  pending  petition  or 
application  on  file  as  of  the  adoption  of 
this  notice]  should  be  entitled  to  an  ATV 
assignment.  There  also  are  parties 
seeking  to  obtain  new  licenses  who 
have  requests  pending  for  waiver  of  the 
current  freeze  on  television  broadcast 
applications  in  major  markets.  The 
Commission  is  of  the  tentative  view  that 
such  parties  would  be  eligible  for  ATV 
channels  if  their  waiver  requests  are 
granted,  and  if  they  are  subsequently 
awarded  NTSC  authorizations. 

5.  Comment  is  also  requested  on 
whether,  once  the  initial  class  of  eligible 
applicants  has  been  assigned  ATV 
frequencies,  the  Commission  should 
attempt  to  assign  an  ATV  frequency  to 
parties  who  were  authorized  to 
construct  NTSC  facilities  in  the  interim 
period  after  adoption  of  the  notice.  (As 
discussed  more  fully  infra,  the 
Conunission  is  proposing  to  cease 
issuing  new  NTSC  licenses  once  the 
assignment  of  ATV  channels  to  the  class 
of  initially  eligible  applicants  is 
complete.)  In  order  to  ensure  a  smooth 
transition  to  ATV  technology,  the 
Commission  is  also  proposing  to 
suspend  application  of  the  television 
multiple  ownership  rules.  47  CFR 
73.3555.  for  ATV  spectrum  on  a  limited 
basis.  In  particular,  the  Commission 
invites  comment  on  its  proposal  to 
permit  existing  licenses  that  are 
awarded  an  additional  ATV  frequency 
to  hold  both  their  NTSC  and  ATV 
licenses  even  though  these  signals  may 
overlap,  and  to  permit  group  owners  to 
hold  both  NTSC  and  paired  ATV 
channels,  even  though  nationwide 
ceilings  are  exceeded,  imtil  broadcasters 
are  required  to  convert  to  ATV  service 
exclusively. 

6.  Next,  because  the  Commission  sees 
no  reason  to  continue  limiting  ATV 
channel  eligibility  once  ATV 
assignments  to  existing  broadcasters  are 
made,  the  notice  proposes  at  that  point 
to  permit  any  qualified  party  to  file  a 
petition  for  rulemaking  to  modify  the 
ATV  allotment  table  so  as  to  add 


additional  ATV  channels  where  they  are 
technically  feasible.  The  Commission 
also  proposes  to  permit  any  qualified 
applicant,  not  just  existing  broadcasters, 
to  apply  for  an  ATV  frequency  after  it  is 
determined  that  a  given  NTSC  licensee 
has  failed  to  construct  an  ATV  facility 
or  failed  to  apply  for  authority  to 
construct  within  the  required  time,  and 
is  thereby  leaving  an  allotment  vacant. 
Similarly,  ATV  licensees  would  be 
subject  to  competing  applications  filed 
during  the  appropriate  renewal  window. 
The  Commission  proposes  to  issue  ATV 
licenses  for  periods  concurrent  with  the 
license  of  the  associated  NTSC  channel. 
In  this  way,  once  the  transition  to  ATV 
technology  had  been  completed, 
eligibility  for  ATV  frequencies  would 
become  unrestricted.  The  Commission 
seeks  comment  on  these  proposals  for 
opening  up  eligibility  once  initial  ATV 
allotments  are  made. 

7.  In  keeping  with  the  Conunission's 
goal  of  expediting  delivery  of  ATV 
service  to  the  American  public,  the 
Commission  proposes  to  limit  the  period 
of  time  during  which  existing 
broadcasters  would  have  the  right  to 
apply  for  an  ATV  channel.  Specifically, 
the  Commission  proposes  to  give 
existing  broadcasters  three  years  from 
the  time  that  an  ATV  allotment  table  is 
adopted  to  apply  for  a  construction 
permit  for  an  ATV  channel.  After  that 
time,  existing  broadcasters  would  forfeit 
their  priority  status,  and  ATV  channels 
would  be  opened  to  all  qualified 
applicants.  Comment  is  invited  on  this 
proposal. 

8.  The  Commission  also  tentatively 
concludes  that  existing  broadcasters 
should  be  awarded  an  additional  license 
for  the  ATV  frequency,  in  lieu  of  treating 
the  addition  of  an  ATV  frequency  as  a 
major  modiBcation  to  the  NTSC  license. 
The  Commission  also  seeks  comment, 
however,  on  whether  there  may  be 
competing  benefits  to  treating  the 
addition  of  an  ATV  channel  as  a  major 
modification  to  an  existing 
broadcaster's  license.  The  Commission 
would  propose,  however,  not  to  permit 
an  A7^  license  awarded  to  an  existing 
NTSC  licensee  to  be  transferred 
independently  of  the  associated  NTSC 
license.  It  would  defeat  both  the  primary 
purpose  of  restricting  initial  eligibility — 
to  permit  television  broadcasters  to 
implement  a  major  technological 
improvement — as  well  as  jeopardize  the 
Commission's  plan  for  most  efficient  use 
of  spectrum,  if  the  commission  were  to 
permit  the  independent  transfer  of 
existing  broadcasters'  ATV  and  NTSC 
licenses.  The  Commission  seeks 
comment  on  these  initial  views.  The 
Conunission  also  tentatively  concludes 


that  (1)  an  applicant  for  an  ATV 
construction  permit  should  lose  its 
initial  eligibility  if  its  NTSC  license  is 
not  renewed  or  is  revoked  while  its  ATV 
application  is  pending,  and  (2)  if  either 
the  broadcaster's  NTSC  or  ATV  license 
is  revoked  or  not  renewed,  the 
remaining  license  would  be 
automatically  revoked.  The  Commission 
seeks  comment  on  these  tentative 
conclusions. 

9.  The  Commission's  Rules  currently 
require  that  holders  of  broadcast  station 
construction  permits  either  build  their 
facilities  within  two  years  from  the  date 
of  issuance  of  the  permit,  or  forfeit  the 
permit.  The  Commission  believes  that  a 
similar  construction  time  limit  is 
necessary  in  the  case  of  ATV  to  ensure 
that  assigned  spectrum  does  not  lie 
fallow  for  an  inordinate  period  of  time. 
Such  a  restriction  would  appear  to  apply 
logically  to  existing  broadcasters  that 
receive  ATV  permits,  as  well  as  to  other 
qualified  parties  that  may  later  receive 
ATV  permits.  The  Commission  thus 
seeks  comment  on  whether  it  should 
extend  the  existing  Conunission  rules 
regarding  the  period  of  construction  and 
forfeiture  of  construction  permits  to 
ATV  permittees.  In  so  doing,  the 
Commission  notes  that  preliminary  data 
appears  to  indicate  that  a  three-year 
application  and  two-year  construction 
period  will  permit  broadcasters 
sufficient  time  to  begin  transmission  in 
ATV  in  the  vast  majority  of  cases.  The 
Commission  also  asks  interested  parties 
to  comment  on  whether  to  apply  the 
Commission's  policies  regarding 
extensions  of  NTSC  construction 
permits  to  ATV  permits,  including  the 
policy  that  inadequate  finances  will  not 
justify  an  extension  of  time. 

10.  In  keeping  with  the  Commission's 
current  policy  of  allotting  broadcast 
frequencies  to  particular  communities, 
the  notice  proposes  to  allot  ATV 
channels  to  each  community  of  license 
currently  listed  in  the  Table  of 
Allotments  for  television  frequencies. 
As  is  currently  the  case,  the  Commission 
would  retain  the  right  to  modify  the 
Table  of  Allotments  containing  the  new 
ATV  allotments  if  changed 
circumstances  necessitate  such  a 
revision.  For  purposes  of  administering 
this  proceeding,  the  Commission 
proposes  to  treat  all  ATV  frequencies  as 
equivalent  Provided  that  there  are 
sufficient  channels  available  to  { 
accommodate  all  existing  licensees, 
applications  for  ATV  channels  within  a 
market  will  not  be  considered  mutually 
exclusive.  The  notice  solicits  comment 
on  this  proposed  general  approach  to 
allotments  and  assignments. 
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11.  The  Commission  must  also  decide 
how  to  assign  particular  channels  to 
existing  broadcasters.  The  notice 
explores  two  basic  alternatives  and  two 
supplemental  options,  and  invites 
interested  parties  to  comment  on  time, 
or  on  any  ot~her  options  they  wish  to 
s.iggest. 

12.  The  first  alternative  is  to  formulate 
a  Table  of  Allotments  which  not  only 
allots  ATV  channels  to  each  community, 
but  also  randomly  matches  particular 
ATV  channels  to  existing  NTSC 
channels  listed  on  the  table.  The 
Commission  tentatively  finds  that  this  is 
a  practical,  efficient  and,  under  the 
circumstances,  even-handed  alternative 
for  allotting  particular  ATV  channels. 
Indeed,  this  approach  effectively 
compresses  two  administrative  steps, 
allotment  to  communities  and  pairing 
with  particular  licensees.  In  addition, 
random  pairing  provides  an  equitable 
means  of  allotting  particular  channels. 
The  Commission  seeks  comment  on  its 
initial  view  of  this  approach, 

13.  The  second  alternative  is  to  follow 
a  procedure  of  allotting  ATV  channels 
to  a  community  and  then  assigning  these 
channels  to  qualified  ATV  applicants. 
The  first  stage  would  entail  formulating 
a  Table  of  Allotments  thafwould  allot 
ATV  channels  to  each  community  now 
listed  in  the  Table  of  Allotments.  Next, 
existing  NTSC  licensees  would  be 
permitted  to  apply  for  ATV  channels  in 
a  given  community  on  a  first-come,  first- 
served  basis  during  an  initial  filing 
"window."  As  part  of  their  ATV 
applications,  broadcasters  would  be 
required  to  list  available  ATV  channels 
in  order  of  preference.  If  more  than  one 
broadcaster  applied  for  the  same 
frequency,  the  Commission  would  use  a 
random  assignment  procedure  ("random 
rai^cing")  that  would  rank  applicants  so 
that  the  top-ranked  applicant  would  be 
granted  its  first  choice,  and  the  next- 
ranked  applicant  its  highest  choice  that 
would  not  conflict  with  the  first-ranked 
applicant,  and  so  on.  Broadcasters  that 
had  not  filed  in  the  first  window  would 
be  able  to  apply  after  the  random 
ranking  on  a  first-come,  first-served 
basis  for  those  channels  that  were  still 
available.  If  no  random  ranking  were 
held  in  a  market,  the  Commission  would 
open  a  second  window  to  permit 
remaining  initially  eligible  applicants  to 
apply  on  a  first-come,  first-served  basis. 
Any  applications  by  existing  NTSC 
broadcasters  would  have  to  be  filed 
within  three  years  from  the  time  that  the 
initial  filing  window  opened. 

14.  The  Commission  believes  that  this 
option  would  encourage  ready,  willing, 
end  able  applicants  to  apply  early  for 
ATV  channels.  It  would  also  tend  to 


maximize  the  possibility  that  applicants' 
preferences  for  particular  ATV  channels 
would  be  accommodated,  and  thus 
might  minimize  the  possibility  of 
challenges  to  awards  and  the  delays 
that  such  challenges  would  cause.  The 
notice  requests  comment  on  this 
proposed  approach. 

15,  The  Commission  recognizes  that 
the  foregoing  methods  may  not  always 
give  applicants  the  particular  ATV 
fiequencies  they  desire.  To 
accommodate  applicants*  preferences  to 
a  greater  extent,  the  notice  also 
proposes  to  permit  parties  within  the 
snme  market  to  negotiate  among 
themselves  after  they  have  been 
awarded  an  ATV  channel,  on  condition 
that  any  proceeds  from  such  an        ^ 
exchange  be  used  for  the  operation  of 
tlie  station's  ATV  facility.  The 
Commission  believes  that  such  a 
negotiating  process  would  be  an 
economically  efficient  means  of 
permitting  licensees  to  effectuate  their 
preferences.  Comment  is  also  requested 
en  whether  to  permit  those  applicants 
awarded  ATV  frequencies  within 
edjacent  markets  to  negotiate  channel 
changes,  but  not  changes  in 
communities  of  license,  among 
themselves.  Interested  parties  are  also 
asked  to  comment  on  whether  the 
Conunission  should  eliminate  or 
mitigate  any  inordinate  delay  resulting 
from  such  negotiations  by  adopting  the 
proposed  requirement,  discussed  above, 
that  an  ATV  facility  be  built  within  two 
years  after  award  of  the  construction 
permit. 

16.  Two  of  the  important  objectives 
underlying  our  approach  to  ATV 
implementation  are  (1)  that  the  benefits 
cf  this  new  technology  be  made 
available  to  the  American  public  as 
soon  as  possible  and  (2)  that  the 
spectrum  earmarked  for  ATV  be  used  as 
efficiently  as  possible.  The  Commission 
believes  that  both  of  these  goals  would 
be  furthered  if  the  Commission  were  to 
minimize  the  possibility  of  an  ATV 
channel  being  assigned  to  a  broadcaster 
who  is  incapable  or  unwilling  to 
promptly  begin  construction  of  an  ATV 
facility  or  diligently  carry  it  to 
completion.  Accordingly,  the 
Commission  seeks  comment  on  whether 
to  adopt  a  financial  qualification 
showing  as  a  condition  for  awarding  an 
ATV  frequency.  Such  a  requirement 
could  be  imposed  as  a  supplement  to 
establishing  a  deadline  by  which 
construction  must  be  completed.  The 
Commission  further  seeks  comment  on 
whether  a  financial  showing  should 
consist  of  an  estimate  of  the  cost  of 
constructing  and  operating  an  ATV 
facility  for  three  months,  together  with 


proof  either  of  available  assets  sufficient 
to  cover  this  estimate,  or  of  a  firm 
financial  commitment  from  a  lender 
sufficient  to  cover  these  costs.  Interested 
parties  should  also  comment  on  whether 
such  a  requirement  is  likely  to  increase 
the  time  necessary  to  process 
£pplications  for  ATV  construction 
permits,  to  the  detriment  of  the 
Commission's  goal  of  expediting 
delivery  of  ATV  service  to  the  public. 

17.  The  Commission  expects  that,  for 
the  most  part,  there  will  be  sufficient 
spectrum  for  all  Initially  eligible  ATV 
applicants.  However,  the  Agency 
recognizes  that  a  case  conceivably  may 
arise  in  which  the  Commission  cannot 
grant  all  initial  eligible  applicants  an 
ATV  channel  assignment.  In  this  event, 
there  are  several  options  which  might  be 
pursued  to  determine  which  NTSC 
licensees  would  be  entitled  to  an 
additional  ATV  channel. 

18.  First  in  choosing  among  competing 
NTSC  applicants,  the  Commission  might 
employ  decisional  criteria  which  would 
select  those  licensees  capable  of 
maximizing  the  number  of  households 
reached  by  the  ATV  signal  or  of  bringing 
ATV  service  to  the  area  most 
expeditiously.  However,  although  this 
criteria  would  help  bring  ATV 
technology  to  the  largest  number  of 
households,  it  would  require  projections 
of  viewership  or  coverage  area  that 
might  be  difficult  if  not  impossible,  to 
make  or  verify.  An  alternative  strategy 
would  involve  a  financial  qualification 
rule,  a  first-come,  first-served  approach 
to  awarding  channels,  and  strict 
enforcement  of  the  two-year  period  for 
constructing  an  ATV  facility.  Under  this 
approach,  an  applicant  demonstrating 
its  financial  ability  to  construct  and 
operate  an  ATV  channel  would  be 
entitled  to  apply  for  a  frequency  on  a 
first-come  basis.  The  financial 
qualification  requirement  and  a  "use  or 
lose"  condition  on  construction  permits 
would  confine  applications  to  those 
entities  capable  of  building  an  ATV 
facility  immediately,  thereby  furthering 
the  goal  of  hastening  dehvery  of  ATV 
service  to  the  public 

19.  The  second  option  for  selecting 
among  appUcants  competing  for 
insufficient  ATV  spectnun  would  be  to 
conduct  a  lottery  pursuant  to  47  U.S.C. 
309(i)  to  determine  which  existing 
broadcasters  would  be  entitled  to  a 
channel  assignment  In  the  unlikely 
event  a  spectrum  shortfall  develops,  it 
will  probably  be  limited  to  major 
markets  where  numerous  existing 
licensees  will  be  vying  for  new  ATV 
assignments.  At  that  pdint  the 
Commission  staff  will  already  be  hard- 
pressed  to  process  frequency 
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assignments  for  all  the  other 
communitiei  in  the  country  where  there 
is  sufficient  spectrum  to  accommodate 
all  initially  eligible  applicants.  Use  of 
lotteries  for  markets  where  there  is  a 
spectnun  shortfall  would  signiHcantly 
speed  the  process  of  getting  new  ATV 
service  to  the  public  in  those  markets. 
Such  cases  would  otherwise  likely  result 
in  large,  multiple-applicant  comparative 
hearings  which  would  cause  lengthy 
delays,  contrary  to  our  goal  of  delivering 
ATV  service  to  the  public  as  quickly  as 
possible.  A  lottery  approach  might  thus 
be  appropriate  under  these 
circumstances. 

20.  Internal  technical  studies  thus  far 
indicate  that,  for  the  most  part,  the 
Commission  will  be  able  to  assign  an 
additional  6  MH2  of  spectrum  to  existing 
stations  for  ATV  without  using  vacant 
spectnun  now  reserved  in  specific 
communities  for  noncommercial 
stations.  These  Commission  studies 
show,  moreover,  that  in  the  majority  of 
cases,  assigning  an  additional  6  MHz 
ATV  channel  to  these  existing  vacant 
noncommercial  allotments  will  also  be 
feasible.  (See  OET  Technical 
Memorandum.  FCC/OETTM89-1  (Dec. 
1989)  (1989  OET  Study)). 

21.  La  addition,  should  problematic 
cases  arise,  it  may  be  possible  to 
engineer  the  ATV  facility  involved  so  as 
to  permit  an  additional  ATV  allotment 
for  the  facility  while  avoiding 
interference.  The  Commission 
tentatively  finds  that  these  studies 
mitigate  previously  expressed  concerns 
of  public  broadcast  interests  that  the 
noncommercial  reserve  will  be  used  for 
ATV  assignments.  The  Commission  also 
tentatively  finds  that  it  will  generally  be 
able  to  associate  ATV  channels  with 
vacant  noncommercial  allotments  for 
noncommercial  use.  These  tentative 
conclusions  assume,  of  course,  that  the 
transmission  system  ultimately  selected 
can  function  within  the  spacings 
ultimately  adopted,  which  may  be  in 
some  cases  less  than  those  in  effect  for 
NTSC  today.  The  Commission  invites 
comment  on  these  tentative  fmdings. 

22.  The  Commission's  spectrum 
planning  policy  has  traditionally  taken 
into  account  the  important  role 
noncommercial  stations  play  and  the 
fmancial  constraints  they  face  in 
constructing  and  operating  stations. 
Internal  technical  studies  lead  the 
Commission  to  believe  that  this  tradition 
can  be  continued  within  an  ATV 
allotment  scheme.  The  notice  proposes 
to  use  the  noncommercial  reserve  for 
ATV  service  only  as  a  last  resort. 
However,  in  the  exceptional  case  where 
it  may  be  necessary  to  use  a  vacant 
noncommercial  allotment  to  allow 


present  delivery  of  ATV  service,  the 
notice  proposes  to  do  so.  The 
Commission  seeks  comment  on  this 
proposal  and  on  the  particular 
circumstances,  such  as  lack  of  any  other 
available  channels,  or  the  existence  of  a 
ready,  willing  and  able  ATV  applicant, 
which  might  justify  using  a  vacant 
noncommercial  allotment.  In  no  case, 
however,  would  we  use  a  vacant  VHF 
channel  allotment  reserved  for 
noncommercial  purposes  for  commercial 
ATV.  Similarly,  In  the  few  cases  where 
it  would  be  impossible  to  allot  ATV 
spectrum  to  vacant  noncommercial 
allotments  without  precluding  delivery 
of  ATV  service  by  an  existing  eligible 
applicant  the  notice  proposes  to  allow 
the  spectrum  to  be  used  for  the  present 
delivery  of  ATV  service.  The 
Commission  seeks  comment  on  this 
proposal. 

23.  Spectrum  studies  by  the  staff  and 
the  Advisory  Committee  on  Advanced 
Television  Service  (Advisory 
Committee)  confirm  that  it  will  be  a 
challenge  to  provide  6  MHz  of 
supplemental  spectrum  for  ATV  to  all 
full-service  licensees.  (See  Interim 
Report:  Estimate  of  Availability  of 
Spectrum  for  Advanced  Television 
(ATV)  in  the  Existing  Terrestrial 
Broadcast  Bands,  FCC/OET  TM88-1: 
1989  OET  Study:  Preliminary  Analysis  of 
VHF  and  UHF  Spectrum  Scenarios — 
Part  III.  Advisory  Committee,  Planning 
Subcommittee  Working  Party  3.  Doc. 
0174  (June  1991)).  While  the  extent  to 
which  the  assignment  of  these  new  ATV 
channels  may  displace  LPTV  and 
translator  stations  is  not  fully  known,  it 
is  likely  that  LPTV  and  translator 
stations  will  be  displaced  to  some 
degree  in  the  major  markets.  For  this 
reason,  and  to  minimize  the  potential 
disruption  to  LPTV  and  translator 
service,  the  Commission  has  instituted  a 
freeze  on  new  low  power  station 
applications  in  major  urban  markets.  It 
is  less  clear,  however,  whether  in  rural 
areas — where  there  are  fewer,  or  maybe 
no  full-service  stations — the  advent  of 
ATV  will  mean  widespread 
displacement  of  low  power/ translator 
stations. 

24.  From  the  time  the  Commission  first 
authorized  low  power  service,  it 
stressed  that  low  power  service  would 
be  permitted  only  as  a  secondary 
service,  despite  the  public  benefits 
flowing  from  the  diverse,  locally 
responsive  programming  it  could 
produce.  Thus,  low  power  stations  may 
not  interfere  with  full-service  stations, 
and  must  yield  to  new  full-service 
stations.  Although  low  power  interests 
have  argued  that  displacement  of  LPTV 
stations  by  ATV  would  contravene  the 


Communications  Act  by  reducing 
diversity,  diversity  is  not  the  only 
criterion  that  the  Commission  is  bound 
to  consider,  or  indeed,  did  consider 
when  authorizing  the  low  power  service. 
One  of  the  factors  leading  the 
Commission  to  accord  secondary  status 
to  the  low  power  service  was  spectrum , 
demands  of  competing  services.  ] 

precisely  the  motivating  factor  today.  Iri 
addition,  the  Commission  finds  that 
contrary  to  the  arguments  of  low  power 
interests,  displacement  by  a  new  ATV 
station  would  not  violate  the  first 
amendment  rights  of  LPTV  licensees. 

25.  The  Commission  thus  proposes  nn 
change  to  the  secondary  status  of  LPTV 
and  translator  stations.  They  must  yield 
to  new  ATV  operations  just  as  they 
would  be  required  to  yield  to  existing 
full-service  operations.  As  part  of  the 
Commission's  concern  for  the  industry's 
development,  however,  it  has  previously 
modified  its  rules  to  permit  a  low  power 
or  translator  station  displaced  by  a  full- 
service  station  to  file  an  application  for 
a  vacant  channel  in  the  same  area 
without  being  subject  to  competing 
applications.  The  Commission  proposes 
to  continue  to  afford  this  special 
treatment  to  low  power  or  translator 
stations  displaced  by  new  ATV 
assigimients.  The  Commission  seeks 
comment  on  this  proposed  approach  to 
any  displacement  of  LPTV  and 
translator  stations  by  new  ATV 
channels. 

28.  Next,  the  notice  acknowledges  that 
spectrum  for  auxiliary  services 
associated  with  ATV  will  be  limited 
because  of  the  likely  additional  demand 
for  such  spectrum,  at  least  in  the  early 
stages  of  ATV  implementation,  and 
because  of  the  lack  of  readily  available 
additional  spectrum  sources.  The  , 

Commission  does  not  believe  that  ' 

additional  spectrum  should  be  made 
available  for  ATV  auxiliary  use  at  this 
time.  It  is  expected  that  some  existing 
broadcasters  will  be  able  to  operate 
auxiliary  services  for  their  additional 
ATV  channel  within  the  currently  j 

allotted  broadcast  auxiliary  spectrum. 
The  Commission  also  anticipates  that 
licensees  will  be  able  to  take  better 
advantage  of  digital  compression  and 
other  techniques  to  make  optimum  use 
of  current  spectrum,  and/or  use  fiber 
optic  or  cable  links  for  auxiliary 
purposes.  If,  ultimately,  broadcasters  air 
much  of  the  same  programming 
originally  produced  in  ATV  format  over 
both  NTSC  and  ATV  channels,  this  in 
turn  may  reduce  the  need  for  dual 
auxiliary  frequencies.  In  this  case  only  a 
single  STL  could  transmit  programming 
to  the  transmitter  site,  where  the 
programming  could  be  processed 
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specially  for  NTSC  transmission.  For  the 
foregoing  reasons,  the  Commission 
tentatively  concludes  that  it  should  not 
propose  any  additional  allotments  for 
broadcast  auxiliary  purposes.  The 
Commission  invites  comment  on  this 
tentative  conclusion. 

27.  The  Commission  envisions  ATV  as 
an  improved  form  of  television  that,  if 
successful,  will  eventually  replace 
existing  NTSC.  In  order  to  make  a 
smooth  transition  to  this  technology,  it 
was  earlier  decided  to  permit  delivery 
on  ATV  on  a  separate  6  MHz  channel. 
First  Report  and  Order,  supra.  In  order 
to  continue  to  promote  spectrum 
efficiency,  the  Commission  intends  to 
require  broadcasters  to  "convert" 
entirely  to  ATV — i.e.,  to  surrender  one  6 
MHz  frequency  and  broadcast  only  in 
ATV — when  ATV  becomes  the 
prevalent  medium.  (At  this  point,  the 
Commission  intends  to  permit  continued 
NTSC  broadcasts  only  upon  a  showing 
cf  special  circumstances.)  The 
Commission  believes  that  such^  policy 
will  help  foster  the  development  of  ATV. 
permit  the  Agency  to  consider  whether 
the  surrendered  channels  could  be  put  to 
ether,  additional  uses,  and  help 
maximize  the  coverage  areas  of  ATV 
stations. 

28.  Should  an  existing  broadcaster 
have  fortified  its  initial  eligibility  for  an 
ATV  channel,  the  Commission  proposes 
to  allow  it  to  switch  directly  to  an  ATV 
channel  at  the  time  of  required 
conversion  if  there  is  an  available 
channel  or  if  it  is  technically  possible  to 
use  its  existing  NTSC  channel  for  this 
purpose.  The  Commission  also  proposes 
to  cease  issuing  new  NTSC  licenses 
once  the  assignment  of  ATV  channels  to 
existing  NTSC  licensees  has  been 
completed.  From  that  point  forward,  in 
order  to  begin  effectuating  the  transition 
to  ATV.  the  Commission  proposes  to 
issue  new  television  broadcast  licenses 
for  ATV  transmission  only.  In  addition, 
once  initial  ATV  assignments  have  been 
made,  and  spectrum  is  increasingly 
depleted,  it  will  become  progressively 
more  difllcult  to  make  dual  NTSC-ATV 
channel  assignments.  For  this  additional 
reason  the  Commission  believes  it 
advisable  to  cease  issuing  NTSC 
licenses  that,  in  order  to  have  long-term 
viability,  will  have  to  be  paired-with  an 
ATV  frequency.  The  Commission 
encourages  comment  on  its  proposed 
regulatory  approach  to  the  role  of  NTSC 
in  implementing  and  converting  to  ATV. 

29.  The  Commission  further 
tentatively  concludes  that  the  public 
interest  requires  setting  a  firm  date  or 
other  triggering  event  for  broadcasters 
to  surrender  their  NTSC  frequencies  and 
convert  entirely  to  ATV.  Establishing 


such  a  definite  point  for  conversion  will 
provide  clear  notice  of  this  transition  to 
the  broadcast  industry,  the  viewing 
public,  and  other  potential  users  of  the 
spectrum  to  be  relinquished.  The 
Commission  invites  comment  on  this 
tentative  conclusion,  as  well  as  on  the 
underlying  assumption  that  there  may 
be  other,  superior  uses  for  the  spectrum 
to  be  surrendered. 

30.  The  Commission  now  considers 
how  to  establish  the  date  by  which 
broadcasters  must  surrender  one  6  MHz 
channel.  In  fixing  an  appropriate  ATV 
conversion  date,  the  Commission  is 
most  concerned  that  sufficient  numbers 
of  consumers  purchase  AT\'  receivers 
by  that  point  so  as  to  justify 
discontinuance  of  NTSC  broadcasts.  In 
this  regard,  the  Commission  notes  that 
the  Advisory  Committee  is  currently 
studying  projected  ATV  receiver 
penetration  rates.  (See,  e.g..  Fourth 
Interim  Report  of  the  Working  Party  5  on 
Economic  Factors  and  Market 
Penetration  of  the  Plarming 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service,  March  4, 1991).  Such  studies  are 
e'.so  taking  into  account  the  time  and 
cost  involved  for  broadcast  stations  to 
convert  fully  to  ATV,  The  Commission 
asks  interested  parties  to  comment  on 
the  preliminary  work  done  by  the 
Advisory  Committee  on  the  conversion 
issue  thus  far,  and  to  submit  any 
additional  or  supplemental  penetration 
analyses  they  believe  are  appropriate. 

31.  The  Commission  believes  that 
there  are  several  ways  in  which  a 
conversion  date  for  ATV  could  be 
selected.  One  option  would  use 
achievement  of  a  specific  nationwide 
penetration  rate  (defined  as  a 
percentage  of  households  with  ATV 
receivers)  as  the  triggering  event  for 
ATV  conversion,  with  all  broadcast 
slations  being  required  to  convert  to 
ATV  transmission  within  a  certain 

I  oriod  of  time  after  a  particular 
penetration  rate  was  achieved.  The 
notice  solicits  comment  on  what  the 
specific  penetration  rate  should  be 
under  tliis  option,  and  at  what  point 
after  that  rate  is  achieved  full-scale 
conversion  to  ATV  should  be  required. 

32.  The  Commission  recognizes, 
however,  that  use  of  a  nationwide 
penetration  rate  as  a  conversion  point 
f  jr  ATV,  conceivably  may  pose  a 
hardship  to  stations  in  smaller  or  less 
affluent  markets.  In  such  cases,  there 
might  be  fewer  financial  resources  to 
permit  either  consumers  to  purchase 
receivers  or  stations  to  construct  and 
equip  an  ATV  facility.  The  Commission 
thus  seeks  comment  on  whether  to 
modify  the  first  option  to  require 


conversion  for  ATV  only  after  a  specific 
penetration  rate  is  achieved  on  a 
market-by-market  basis.  Interested 
parties  are  invited  to  address  the 
relative  advantages  and  disadvantages 
of  such  a  market-by-market  approach. 
Comment  is  also  solicited  on  what  the 
appropriate  penetration  rate  should  be, 
and  how  the  Commission  should  assess 
when  that  rate  has  been  achieved  in  a 
given  market. 

33.  A  final  option  would  be  to 
establish  a  firm  date  by  which  one 
frequency  would  have  to  be  surrendered 
and  the  conversion  to  ATV  completed. 
Such  a  date  in  itself  would  allow 
sufficient  time  for  consumers  to 
purchase  new  ATV  receivers  and  adjust 
to  this  new  transmission  form.  The 
Commission  requests  comment  on 
whether  establishment  of  the  date 
certain  alone  is  an  appropriate  way  to 
schedule  ATV  conversion,  and  if  so, 
what  factors  and  types  of  data  we 
should  take  into  account  in  setting  the 
date,  and  what  the  conversion  date 
should  be. 

34.  It  is  conceivable  that  after  a  period 
of  time,  stations  may  desire  to  switch 
their  new  ATV  operations  to  their 
original  NTSC  channels.  Based  on 
preliminary  staff  studies,'  it  appears  that 
ATV  allotments  may  have  spacing 
between  ATV  and  NTSC  co-channels 
shorter  than  spacing  between  ATV- 
ATV  co-channels  and  NTSC-NTSC  co- 
channels.  This  technical  constraint 
poses  problems  for  a  station  switching 
its  NTSC  to  its  ATV  channel  and  vice 
versa,  unless  all  stations  with  co- 
channel  facilities  at  less  than  the 
minimum  ATV-ATV  spacing  distance  in 
a  given  area  switch  together.  Switching 
ATV  and  NTSC  frequencies  otherwise 
may  result  in  ATV  stations  with 
permanently  much  smaller  service 
areas.  In  light  of  this  engineering 
limitation,  the  Commission  tentatively 
concludes  that  hcensees  can  not  be 
permitted  to  switch  their  ATV  and 
NTSC  channels  on  an  individual  basis, 
unless  their  ATV-NTSC  separation  is 
comparable  to  or  greater  than  their 
ATV-ATV  spacing  prior  to  the  switch. 
The  notice  invites  comment  on  this 


'TheM  staff  itudiei  make  Mvaral  aaaumptioni 
that  (hould  b«  noted  for  the  record.  For  example 
L^ese  ttudiet  asiume  exi«tir\g  NTSC-NTSC  co- 
channel  aeparation.  They  conclude  that  ATV-NTSC 
leparation  it  the  critical  factor  in  providing 
additional  spectrum  for  ATV,  and  that  to 
accommodate  a  high  percentage  of  ttationa,  • 
minimum  ATV-NTSC  separation  distance  of  100 
D-.iles  appear*  necessary.  They  also  make  certain 
ataumptions  about  the  technical  capability  of  ATV 
signals  with  respect  to  co-channel  NTSC  signals. 
For  a  detailed  description  of  these  assumptions  and 
other  information  about  the  staff  studies,  see 
Footnotes  SO  and  Bl  in  the  full  text  of  the  notice. 
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tentative  conclusion  and  on  the  analysis 
leading  to  it  Interested  parties  are  also 
invited  to  comment  on  whether,  at  the 
time  of  conversion  to  ATV,  the 
Commission  should  nevertheless  permit 
licensees  to  switch  their  ATV  and  NTSC 
frequencies  where  they  would  still  meet 
appropriate  spacing  requirements. 

35.  Another  approach  would  be  to 
require  all  broadcasters  to  switch  back 
to  their  former  NTSC  channels  at  some 
future  date  or.  alternatively,  to  require 
some  broadcasters  to  switch  to  new 
channels  so  that  all  ATV  operations  are 
reaccommodated  in  the  most  spectrally 
efTicient  manner,  an  approach  which 
might  simplify  ATV  receiver  design  and 
make  contiguous  spectrum  available  for 
other  uses.  The  Commission  recognizes. 
of  course,  that  either  of  these  latter 
alternatives  would  require  sizeable  re- 
investment by  stations  that  would  have 
to  switch  their  ATV  transmission 
facility  to  a  new  frequency.  The 
Commission  requests  information  on  the 
scope  of  the  investment  necessary  to 
make  such  a  change  in  frequency. 
Interested  parties  are  also  requested  to 
comment  on  the  costs  and  benefits  of 
these  alternatives.  Comment  is  further 
solicited  on  whether,  under  either 
alternative,  the  Commission  should 
adopt  a  standard  for  waivers  to  allow  a 
licensee  to  remain  on  its  originally 
assigned  ATV  frequency,  provided  that 
this  would  not  interfere  with  existing 
ATV  channels. 

36.  As  stated  previously,  it  is  in  the 
public's  and  the  industry's  interest  to 
ensure  that  the  transition  to  ATV  is 
made  as  smoothly  as  possible.  In 
particular,  the  Commission  believes  the 
existing  investment  in  consumer 
equipment  during  this  transition  period 
should  be  protected  and  that  steps 
should  be  taken  to  ensure  that 
consumers  are  not  forced  to  purchase 
new  television  receivers  in  order  to 
enjoy  top  quality,  over-the-air  television 
service.  By  requiring  that  at  least  a 
minimum  amount  or  percentage  of 
programming  broadcast  on  the  ATV 
channel  is  also  broadcast  on  the  NTSC 
channel  simulcasting  would  help  ensure 
that  consumers  with  conventional  NTSC 
receivers  are  not  relegated  to  receiving 
inferior  programming  during  this 
transition  period.  This  requirement 
could  serve  as.  or  be  coupled  with,  a 
requirement  that  stations  over  time 
provide  a  progressively  higher  minimum 
amount  of  service  on  their  ATV  channel. 
The  Commission  also  believes  that  any 
approach  adopted  should  give 
broadcasters  the  flexibility  necessary  to 
ensure  that  the  new  ATV  technology 
succeeds  in  the  marketplace.  The 
Commission  seeks  comment  on  whether. 


in  principle,  a  simulcasting  requirement 
would  be  a  desirable  means  of 
protecting  existing  consumer  investment 
in  television  equipment,  and  on  whether 
there  are  any  other  equally  desirable 
means  of  achieving  this  same  goal. 
Should  a  simulcasting  requirement  be 
adopted,  the  Commission  seeks 
comment  on  the  amount  or  percentage 
of  ATV  programming  which  should  be 
required,  whether  this  requirement 
should  be  adjusted  as  the  conversion 
period  progresses,  and  if  less  than  full 
time,  on  whether  we  should  require  that 
simulcasting  occur  at  particular  times. 
e.g..  prime  time  or  non-prime  time. 

37.  In  light  of  the  significance  the 
Commission  ascribes  to  consumer 
acceptance  of  ATV  technology,  the 
Agency  believes  it  appropriate  at  this 
juncture  to  address  the  issue  of  patent 
licensing,  a  question  it  believes  is 
important  to  achieving  high  levels  of 
receiver  penetration.  The  Commission 
expects  that  any  proponent  of  an  ATV 
transmission  system  selected  as  the 
nationwide  standard  will  adopt  a 
reasonable  patent  structure  and  royalty 
charging  policy  to  ensure  that  all 
consumers  can  benefit  from  the 
implementation  of  ATV  technology.  In 
particular,  the  Comnussion  believes  that 
any  winning  system  may  have  to  be 
licensed  to  other  manufacturing 
companies  in  order  to  generate  the 
supply  volumes  necessary  for  the 
service  to  develop.  The  Commission 
invites  comment  on  these  patent 
licensing  issues,  and  on  the  extent  to 
which  a  proponent's  patent  licensing 
practices  should  be  considered  during 
the  selection  of  an  ATV  transmission 
system. 

38.  Until  this  point,  the  Commission 
has  considered  implementation  issues 
that  bear  on  the  use  of  ATV  technology 
in  the  television  transmission  medium. 
However,  this  technology  may  have  an 
impact  on.  or  applications  to,  other 
media.  ATV  compatibility  with  other  - 
forms  of  transmission  and  applications 
would  appear  to  be  a  desirable  policy 
objective,  provided  that  it  does  not 
unduly  compromise  other  goals  in  this 
proceeding.  To  what  extent  can  or 
should  the  Commission  encourage 
compatibility  of  a  terrestrial  broadcast 
ATV  system  with  other  media^  including 
other  video  delivery  media  such  as 
satellite  transmission  or  video  cassette 
recorders,  and  with  computer 
applications  and  other  forms  of  data 
transmission?  The  Committee  for  Open 
High  Resolution  Systems  (COHRS).  an 
informal  ad-hoc  group  with  members 
from  the  computer  and 
telecommunications  industries, 
government  and  academia.  believes  that 


an  ATV  standard  should  be 
interoperable,  extensible,  scalable,  and 
harmonious  with  standards  for  other 
applications.  The  Commission  seeks 
comment  on  the  desirability  of  these 
qualities  in  an  ATV  system  and  on  the 
importance  of  an  ATV  system's  overall 
ability  to  interconnect  with  other 
applications  and  delivery  systems. 

39.  Finally,  the  Commission  notes  that, 
for  the  convenience  of  commenting 
parties,  reports  of  the  Commission  staff 
and  of  the  Advisory  Committee,  its 
subcommittees,  or  other  subgroups,  as 
well  as  other  unpublished  papers  cited 
in  the  notice  are  listed  in  appendix  B  of 
the  full  text  of  the  notice.  All  documents 
in  that  Appendix  have  been  made  pari 
of  the  docket  in  this  proceeding  and  are 
available  in  the  Commission's  public 
reference  room.  Copies  are  also 
available  for  a  fee,  from  the 
Commission's  independent  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW.,  Washington,  DC 
20036.  (202)  452-1422. 

Procedural  Matters 

Ex  Parte  Consideration 

40.  This  is  a  non-restricted  proceeding. 
See  9  1.1202  et  seq.  of  the  Commission's 
Rules.  47  CFR  1.1202  et  seq.  for  rules 
governing  permissible  ex  parte  contacts. 

Comment  Information 

41.  Pursuant  to  applicable  procedures 
set  forth  in  9  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415. 1.419, 
interested  parties  may  file  comments  on 
or  before  December  20, 1991,  and  reply 
comments  on  or  before  January  20, 1992. 
All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 

Initial  Regulatory  Flexibility  Statement 

I.  Reason  for  the  Action 

42.  This  notice  of  proposed  rulemaking 
suggests  policies  and  rules  for 
implementing  Advanced  Television 
(ATV)  service  in  this  country. 

II.  Objectives  of  the  Action 

43.  It  is  intended  that  the  comments 
engendered  through  this  action  will 
resolve  some  of  the  issues  surrounding 
the  introduction  of  ATV  service  in  the 
United  States.  The  record  established 
from  comments  filed  in  response  to  this 
notice  of  proposed  rulemaking,  as  well 
as  other  Commission  decisions,  and  the 
combined  efforts  of  the  Commission,  the 
affected  industries,  the  Advisory 
Committee  on  Advanced  Television 
Service,  and  the  ATV  testing  process, 
will  lead  to  implementation  of  ATV  in 
the  most  harmonious  fashion  and  to 
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selection  of  the  most  desirable  ATV 
system. 

III.  Legal  Basis 

44.  Authority  for  this  action  may  be 
found  in  47  U.S.C.  154  and  303. 

IV.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

45.  Such  requirements  will  vary 
according  to  the  decisions  that  are 
ultimately  made  as  to  the  application 
and  allocation  procedures. 

V.  Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  With  These  Rules 

46.  There  are  no  rules  which  would 
overlap,  duplicate  or  conflict  with  these 
rules. 

VI.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Involved 

47.  There  are  now  1485  UHF  and  VHF 
broadcast  television  licensees  who 
would  be  eligible  to  apply  for  an  ATV 
frequency  if  it  is  decided  to  limit  initial 
apphcations  to  existing  broadcasters. 
Eligibility  tvould  be  extended  to  full- 
service  television  licensees,  permittees 
and  parties  with  applications  pending  as 
of  the  adoption  of  this  notice.  These 
broadcasters  would  also  be  affected  by 
any  requirement  to  simulcast  a  minimum 
amount  of  programming  on  their  NTSC 
and  ATV  channels.  These  same 
broadcasters  could  be  affected  by  the 
type  of  ATV  standard  selected  and  by 
other  aspects  of  ATV  service  which  are 
still  under  consideration.  For  example, 
we  propose  that  ultimately  all  existing 
broadcasters  would  be  required  to 
"convert"  entirely  to  ATV,  surrendering 
one  6  MHz  simulcast  frequency  and 
broadcasting  only  in  ATV.  Additionally, 
other  potential  ATV  applicants  who  are 
not  existing  broadcasters  as  well  as 
electronic  appliance  retailers,  and 
broadcast  equipment  suppliers  could  be 
favorably  affected  by  the  decisions 
reached  in  this  proceeding.  The  impact, 
if  any,  on  nonconunercial  licensees  or 
potential  noncommercial  licensees 
would  be  minimal,  in  light  of  our 
tentative  conclusion  that  ATV  channels 
may  for  the  most  part  be  allotted  to  the 
noncommercial  reserve,  and  that  the 
noncommercial  reserve  would  in  most 
cases  not  be  used  for  ATV  assignments. 
It  is  likely  that  a  decision  to  use  existing 
broadcast  band  spectrum  for  ATV 
service  would  displace  to  some  degree 
low  power  television  (LPTV)  and 
translator  stations  operating  in  or  near 
major  markets.  It  is  less  clear  that  LPTV 
and  translator  stations  operating  in  rural 
areas  also  might  be  displaced.  Finally, 
the  potential  of  ATV  to  affect  small 
entities  beyond  the  broadcast  industry 
is  as  yet  undetermined,  but  ATV 


equipment  is  already  in  use  in  such 
fields  as  medicine,  teaching,  and 
printing,  and  may  spur  new  or  expanded 
business  in  these  and  other  areas. 

VII.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  Stated  Objectives 

48.  We  propose  to  limit  ATV 
applications  to  existing  broadcasters 
only  as  an  initial  matter.  Ultimately, 
eligibility  for  ATV  frequencies  would  be 
unrestricted.  In  addition,  we  propose 
that  any  qualified  applicant  could  apply 
for  an  ATV  channel  after  it  is 
determined  that  a  given  NTSC  licensee 
has  failed  to  construct  an  ATV  facility 
within  the  proposed  time  limit  of  two 
years  from  date  of  issuance  of  the 
permit.  Under  our  proposal,  existing 
broadcasters  also  risk  losing  their 
priority  for  ATV  frequencies  if  they 
have  not  filed  an  application  for  a 
construction  permit  for  an  ATV  channel 
within  three  years  from  the  time  that 
ATV  allotments  are  made.  All  of  these 
proposals  should  soften  the  advantage 
that  existing  broadcasters  may  gain  over 
other  ATV  apphcants  through  the  initial 
restriction. 

49.  We  seek  to  minimize  delay  and 
needless  expense  (for  both  the 
Commission  and  prospective  applicants) 
by  proposing  to  allot  ATV  frequencies  to 
each  community  of  license  currently 
listed  in  the  Table  of  Allotments  and  to 
treat  all  applicants  for  ATV  channels 
within  a  given  community  as  mutually 
exclusive  with  all  other  applications  for 
channels  within  that  community.  We 
propose  several  options  for  assigning 
particular  channels  where  there  is 
sufficient  frequency  for  all  eligible 
applicants.  One  approach  is  to  formulate 
a  'Table  of  Allotments  which  not  only 
allots  channels  to  each  community,  but 
also  randomly  pairs  particular  A'TV 
channels  to  existing  NTSC  channels 
listed  on  the  table.  A  second  option  is  to 
follow  a  two-step  procedure  of  allotment 
to  community  followed  by  channel 
assignment  to  licensees.  After  allotment, 
we  would  permit  existing  NTSC 
licensees  to  apply  for  a  construction 
permit  on  a  first-come,  first-served 
basis.  If  more  than  one  broadcaster 
applied  for  the  same  channel,  we  would 
randomly  rank  applicants  so  that  the 
highest  ranked  applicant  would  be 
granted  its  first  choice,  and  so  on. 
Another,  supplemental  approach  would 
also  permit  parties  to  negotiate  channel 
changes  among  themselves  after  they 
had  been  awarded  a  channel,  on 
condition  that  any  profits  derived 
therefrom  be  used  for  operation  of  an 
ATV  facility.  Finally,  we  might  consider 
requiring  broadcasters  to  demonstrate 
their  financial  qualifications  to  build 


and  operate  an  ATV  channel,  as  a 
deterrent  to  "warehousing"  frequencies. 
In  a  rare  case  of  insufficient  A'TV 
channels  for  all  initially  eligible 
applicants,  we  propose  use  of  objective 
criteria  or  a  lottery  pursuant  to  47  U.S.C. 
309(i).  All  of  these  proposals  would 
speed  the  licensing  process  and  involve 
less  expense  for  existing  licensees,  than 
if,  for  example,  a  comparative  hearing 
procedure  were  used. 

50.  Given  the  important  role  tha* 
noncommercial  stations  play  in  the 
broadcasting  industry,  we  intend  to 
maximize  the  opportunity 
noncommercial  interests  have  to  take 
part  in  ATV,  and  to  ensure  that  any 
negative  effects  on  them  are  minimized. 
Technical  studies  indicate  that  it  is 
unlikely  that  vacant  noncommercial 
allotments  will  be  used  for  ATV  service 
and  it  is  likely  that  such  vacant 
channels  can  be  paired  with  an  ATV 
channel  in  most  cases.  In  no  case  would 

'  a  VHF  channel  assignment  reserved  for 
noncommercial  purposes  be  used  for 
commercial  ATV.  Also,  as  indicated  in 
the  proposed  implementation  plan,  new 
commercial  applicants  would  be  able  to 
petition  for  a  rulemaking  for  an 
additional  allotment  after  the  ATV 
allotment  table  is  adopted  and  would  be 
able  to  seek  a  channel  assignment  for 
such  new  allotment  or  apply  for  ATV 
assignment  when  an  existing 
broadcaster  fails  to  comply  with  the 
application  and  construction  deadlines. 
We  have  further  tried  to  limit  the 
negative  impact  to  displaced  LPTV  and 
translator  stations  by  continuing  to 
allow  a  displaced  LPTV  station  to  file  a 
noncompetitive  application  for  another 
channel  in  the  community. 

51.  In  proposing  a  three-year  time  limit 
for  submitting  an  application  and  a  two- 
year  time  period  for  actual  construction. 
we  intend  to  permit  broadcasters  ample 
time  to  adjust  to  the  conversion  to  ATV. 

52.  Moreover,  we  are  aware  that 
conversion  from  NTSC  to  ATV  will  not 
happen  overnight  and  we  are  allowing 
for  a  transition  period  before  the  NTSC 
frequency  must  be  surrendered. 
However,  a  definite  point  must  be 
established  for  determining  the  most 
efficient  use  of  the  6  MHz  "simulcast" 
channel  awarded  to  existing 
broadcasters  in  order  to  effectuate  a 
transition  to  ATV.  If  ATV  is  successful 
at  that  point,  NTSC  broadcast  would 
largely  cease. 

53.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
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requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  notice,  but  they  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 

54.  The  Secretary  shall  send  a  copy  of 
this  notice  of  proposed  rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 
94  Stat.  1164.  5  U.S.C.  601  et  seq  (1981). 

55.  Accordingly,  the  Commission 
adopts  tills  notice  of  proposed 
rulemaking  pursuant  to  the  authority 
contained  in  section  4(i)  and  (j)  and  303 
of  the  Commission  Act  of  1934,  as 
amended.  47  U.S.C.  154  AND  303. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Donna  R.  Saarcy, 
Secretary. 
IFR  Doc.  91-27678  Filed  11-15-91;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  VI 

Petition  for  Rulemaking:  Project 
Reefkeeper 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
actiom:  Notice  of  decision  on  petition 
for  rulemaking;  Project  Reefkeeper. 

summary:  NMFS  announces  its  decision 
not  to  undertake  the  rulemaking 
requested  by  a  petition  submitted  by 
Project  Reefkeeper  at  this  time.  Project 
Reefkeeper  petitioned  for  a  rule  to 
abolish  the  taking  and  landing  of  Hve 
rock  in  the  U.S.  exclusive  economic  zone 
jEEZ)  off  the  Caribbean  Sea.  Gulf  of 
Mexico,  and  South  Atlantic  states.  In 
lieu  of  rulemaking,  NMFS  will  continue 
to  work  with  the  Regional  Fishery 
Management  Councils  (Councils)  to 
develop  a  comprehensive  solution  to 
issues  relating  to  the  harvest  of  live  rock 
in  the  FEZ. 

FOR  FURTHER  INFORMATION  CONTACr 

Michael  E.  Justen.  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  Project 
Ileefkeeper  petitioned  the  U.S. 
Department  of  Commerce  to  promulgate 
a  rule  under  emergency  rulemaking  or 
.Ishery  management  plan  (FMP)  action 


under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  to  prohibit  the  taking 
and  landing  of  live  rock  within  the 
Agency's  jurisdiction  for  the  Caribbean, 
Gulf  of  Mexico,  and  South  Atlantic.  The 
petitioner  did  not  submit  a  proposed 
rule  with  his  request.  The  notice  of 
receipt  of  petition  for  rulemaking  and 
request  for  comments  was  published  in 
the  Federal  Register  on  August  15. 1991 
(56  FR  40594).  The  public  comment 
period  closed  on  September  30, 1991.  A 
definition  of  live  rock  and  discussion  of 
the  four  types  were  contained  in  the 
notice  and  are  not  repeated  here. 

Eighteen  comments  were  received 
from  members  of  the  Florida  Marine  Life 
Association,  one  from  the  .New  Jersey 
Marine  Aquarium  Society,  and  one  from 
the  Florida  Marine  Fisheries 
Commission.  All  of  these  commenters 
opposed  emergency  rulemaking  and 
recommended  conservation  and 
management  of  the  live  rock  resource 
through  a  comprehensive  FMP  covering 
state  waters  and  the  EEZ. 

Discussion 

NMFS  has  considered  the  petition  and 
comments  regarding  the  harvest  of  live 
rock  from  the  EEZ.  NMFS  rejects  the 
petition  for  two  reasons.  First 
emergency  action  is  a  short-term 
solution  since  management  authority  by 
the  Secretary  of  Commerce  (Secretary) 
under  the  Magnuson  Act  is  limited  to  a 
maximum  of  180  days.  Second,  under  the 
Magnuson  Act,  the  Secretary  may 
prepare  an  FMP  or  amendment  if  a 
Regional  Fishery  Management  Council 
fails  to  develop  an  FMP  or  an 
amendment  to  an  existing  FMP,  within  a 
reasonable  time  frame.  NMFS  has 
determined  that  the  Councils 
consideration  of  the  issue,  as  described 
below,  is  reasonable. 

Project  Reefkeeper  sent  copies  of  the 
petition  to  the  Caribbean.  Gulf  of 
Mexico,  and  South  Atlantic  Fishery 
Management  Councils.  On  August  2, 
1991.  the  Florida  Marine  Fisheries 
Commission  reviewed  the  testimony  and 
scientific  information  and  voted  to 
proceed  with  rulem.iking  to  phase  out 
state  landings  of  live  rock  with  an 
exception  for  aquaculture  products.  As 
part  of  the  long-term  solution,  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  are  reviewing  the 
action  by  Florida  and  will  consider 
whether  to  amend  an  existing  or 
develop  a  new  FMP  to  conserve  and 
manage  live  rock  in  the  EEZ.  The 
Caribbean  Fishery  Management  Council 
has  voted  to  develop  an  FNtP  for  coral 
and  other  invertebrates  within  its  area 
of  jurisdiction.  This  FMP  would  address 
the  "live  rock"  issue. 


Dated:  November  12. 1991. 
MichMl  F.  TUlman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-275n  Filed  11-15-91;  8:45  am] 
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50  CFR  Parts  672  and  675 
(Docket  No.  911177-12771 
RIN  064e-AE4S 

Groundf  Ish  of  the  QuH  of  Alaska,  and 
Groundftsh  Fistiery  of  ttM  Bering  Sea 
and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Proposed  rule,  request  for 
comments. 

summary:  NMFS  proposes  regulations 
to  implement  Amendment  25  to  the 
Fishery  Management  Plan  (FMP)  for 
Croundfish  of  the  Gulf  of  Alaska  and 
Amendment  20  to  the  FMP  for  the 
Croundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  The 
amendments  authorize  regulations  to 
afford  protection  to  marine  mammal 
populations.  Regulations  are  proposed 
to  implement  the  following  measures;  (1) 
year-round  trawl  closures  in  the  Gulf  of 
Alaska  and  Bering  Sea /Aleutian  Islands 
area  within  10  nautical  miles  (nm)  of  key 
Steller  sea  lion  rookeries:  and  (2)  new 
Gulf  of  Alaska  pollock  management 
districts,  and  a  limitation  on  pollock 
seasonal  harvest  allowances  specified 
for  these  districts.  These  actions  are 
necessary  to  minimize  potential  adverse 
effects  of  groundfish  fisheries  on  Steller 
sea  lions.  They  are  intended  to  further 
the  goals  and  objectives  contained  in 
both  FMPs  that  govern  these  fisheries. 

DATES:  Conunents  are  invited  until 
December  30. 1991. 

addresses:  Comments  may  be  sent  to 
Dala  R.  Evans,  Chief,  Fishery 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau,  AK  99802.  Individual 
copies  of  proposed  Amendments  20  and 
25  and  the  associated  environmental 
a.ssessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analyses 
(EA/RIR/IRFAs)  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510.  Comments  on  the 
environmental  assessments  are 
particularly  requested. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  R.  Evans.  Chief.  Fishery 
Management  Division,  NMFS,  907-580- 
7228. 
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SUPPLBMBITMIV 
Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  (he  Gulf  of  Alaska  (GOA) 
and  Bering  Sea  and  Aleutian  Islands 
Area  (BSAI)  are  managed  according  to 
FMPs  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  parU  672 
and  675.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  appear  at  50 
CFR  part  e2a 

At  times,  amendments  to  the  FMPs 
and/or  their  implementing  regulations 
are  necessary  to  respond  to  fishery 
conservation  and  management  Issues. 
Amenximents  20  and  25  to  the  FMPs  are 
intended  to  minimize  potential  impacts 
of  the  groundfish  fisheries  on  marine 
mammal  populations  such  as  Steller  sea 
lions  (sea  lions),  by  authorizing  a  variety 
of  protective  regulatory  measures. 

The  BSAI  and  GOA  groundfish 
fisheries  developed  in  the  geographic 
area  that  has  historically  supported  the 
majority  of  the  sea  lion  breeding 
populatioa  In  this  same  geographic 
area,  the  number  of  sea  lions  counted  on 
rookeries  declined  about  78  percent 
during  the  years  1956-1990.  Causes  of 
the  observed  decline  are  not  known,  but 
could  be  related  to  changes  in  the  sea 
lion's  food  availability,  intentional 
killing,  incidental  take  by  fishing  gear, 
and  disease.  In  response  to  the 
population  declines,  sea  lions  have  been 
listed  as  threatened  under  authority  of 
the  Endangered  Species  Act  (55  FR 
49204;  November  26, 1990]. 

Sea  lions  and  commercial  fisheries  are 
known  to  interact  in  ways  that  may  be 
detrimental  to  both  fishermen  and  sea 
lions.  Potential  adverse  effects  of  the 
Alaska  groundfish  fishery  on  sea  lions 
include:  (1)  Reduction  of  food 
availability  (quantity  and/or  quality] 
due  to  groundfish  harvests.  (2) 
unintentional  entanglement  of  sea  lions 
in  fishing  gear,  (3)  intentional 
harassment  (including  killing  and 
wounding)  of  animals  by  fishermen,  and 
(4)  disturibance  by  vessels  and  fishing 
operations  in  rookery  and  foraging  areas 
that  are  important  to  sea  lions. 

.  During  its  September  23-29, 1991, 
meeting,  the  Council  reviewed 
information  and  analyses  contained  in 
draft  EA/RIR/IRFAs  that  were  prepared 
to  analyse  possible  groundfish 
management  measures  that  might  be 
implemented  for  purposes  of  a^ording 
protection  to  sea  lions.  The  Council 


recognized  that  actual  reasons  for 
declines  in  sea  lion  populations  are  not 
known,  but  that  changes  in  the  conduct 
of  the  groundfish  fisheries  should  be 
implemented  in  an  attempt  to  mitigate 
potential  impacts  of  groundfish  fishing 
on  sea  lions.  Consequently,  the  Council 
considered  measures  that  would:  (1] 
Geographically  separate  groundfish 
fishing  from  important  sea  lion  foraging 
habitat,  and  (2)  spread  the  fishing  effort 
both  geographically  and  over  time, 
preventing  potential  adverse  effects  that 
might  result  from  intense  fisheries  in 
localized  areas. 

The  Council  reviewed  actions  taken 
by  NMFS  to  afford  more  protection  for 
sea  lions.  NMFS  implemented  the 
following  conservation  measures 
coincident  with  the  1990  "threatened" 
listing  under  the  Endangered  Species 
Act:  (1)  All  vessel  entry  within  3  nm  of 
sea  lion  rookeries  in- the  GOA  and  BSAI 
was  prohibited:  (2)  shooting  at  or  near 
sea  lions  was  prohibited;  and  (3)  the 
allowable  level  of  incidental  sea  lion 
mortality  resulting  from  commercial 
fisheries  m  Alaskan  waters  was 
reduced.  On  June  19. 1991.  NMFS 
published  in  the  Federal  Register  an 
emergency  rale  under  the  authority  of 
the  Magnuson  Act  that  prohibited 
groundfish  trawling  within  10  nm  of 
GOA  sea  lion  rookeries,  and  placed 
further  time  and  area  constraints  on  the 
GOA  pollock  harvest  (56  FR  28112). 
These  measures  were  extended  (56  FR 
47425;  September  19, 1991)  and  will 
expire  on  December  16. 1991. 

The  Council  considered  testimony 
from  its  Scientific  and  Statistical 
Committee,  Advisory  Panel,  arid 
representatives  of  the  fishing  industry 
concerning  possible  management 
measures  that  might  better  protect  sea 
lions.  The  Council  also  heard  testimony 
from  NMFS  officials  concerning 
proposed  management  measures 
analj'zed  in  the  draft  EA/RIR/IRFAs 
prepared  for  Council  consideration. 

After  considerable  discussion,  the 
Council  recommended  the  following 
management  measures  to  implement 
Amendments  20  and  25: 

(1)  Areas  would  be  closed  to  fishing 
by  vessels  using  trawl  gear  within  10  nm 
of  sea  lion  rookeries  located  in  the  GOA 
and  in  the  Bering  Sea  subarea  of  the 
BSAI. 

(2)  In  the  GOA,  the  specified  total 
allowable  catch  (TAC)  for  pollock  in  the 
combined  Western/Central  (W/C) 
Regulatory  Area  would  be  further 
divided  into  three  pollock  management 
districts. 

A  description  of,  and  the  reasons  for, 
each  of  these  recommended  measures 
follow: 


Fishing  Restrictions  Within  10  nm  of 
Sea  Lion  Rookeries 

Year-round  closures  to  vessels  using 
trawl  gear  within  10  nm  of  rookeries 
located  in  the  GOA  and  in  the  Bering 
Sea  subarea  are  intended  to  separate     ' 
trawl  fishing  operations  from  important 
sea  lion  breeding  and  foraging  habitat, 
thereby  reducing  any  effects  that 
groundfish  trawling  may  have  on  sea 
lions,  particularly  to  their  foraging 
success.  In  the  AJcutian  Islands  subarea. 
however,  trawling  would  be  allowed, 
but  retention  of  pollock  by  trawlers 
would  be  prohibited  during  the  period 
the  vessels  fished  within  10  nm  of  sea 
lion  rookeries.  y 

These  restrictions  highlight  (he 
importance  of  sea  lion  rookeries  for 
breeding,  pupping,  and  foraging.  Sea 
lions  also  use  rookery  sites  during  the 
non-reproductive  season  for  rest  and 
refuge.  Protection  of  rookericslis 
essential  to  the  survival  and  recovery  of 
sea  lion  populations. 

The  proposed  trawl  closures  are 
intended  to  reduce  likely  interactions 
between  vessels  and  sea  lions.  These 
interactions  can  result  in  unintentional 
capture  and  mortality  of  sea  lions.  An 
estimated  21,000  sea  lions  were  killed 
incidental  to  BSAI  and  GOA  trawl 
fisheries  between  1973  and  198a  Such 
incidental  mortality  may  have  been  a 
contributing  cause  in  the  observed 
decline  of  the  sea  lion  population  in 
Alaska  accounting  for  approximately  16 
percent  of  the  decline  in  the  BASI  and  6 
percent  of  the  decline  in  the  GOA  during 
this  period.  Available  data  indicate  that 
the  number  of  sea  lions  killed  incidental 
to  BSAI  and  GOA  groundfish  fisheries 
has  declined  significantly  in  recent 
years.  Based  on  fishery  observer  data, 
NMFS  estimates  that  23  sea  lions  were 
taken  incidental  to  BSAI  and  GOA 
groundfish  trawl  fisheries  during  1990. 
Available  NMFS  data  indicate  that  a 
similar  number  will  be  taken  in  1991. 

Deliberate  killing  of  sea  lions  by 
fishermen  and  others  is  also  considered 
to  be  a  possible  contributing  factor  in 
the  observed  population  decline.  In  1990, 
NMFS  prohibited  Intentional  killing  or 
wounding  of  sea  lions,  including 
shooting  near  or  at  the  animals.  This 
prohibition,  as  well  as  the  S-mile 
rookery  buffer  xones,  have  probably 
significantly  reduced,  but  not  entirely 
eliminated,  this  source  of  mortality. 

The  proposed  closures  also  are 
intended  to  reduce  competition  between 
commercial  groundfish  fishermen  and 
sea  lions  for  available  groundfish  in 
important  foraging  habitat  The  BSAI 
and  GOA  groundfish  fisheries  harvest 
fish  stocks  that  are  major  components  of 
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the  sea  lion's  diet.  Large  fishery  harvests 
from  areas  proximal  to  sea  lion 
rookeries  could  interfere  with  the  sea 
hon's  foraging  efficiency. 

The  Council  considered  whether 
larger  or  smaller  closures  than  10  nm 
should  be  implemented.  Information 
based  on  satellite  data  obtained  from 
nursing  female  sea  Uons  during  the 
breeding  season  showed  that  these  sea 
lions  swim  an  average  distance  of  8  nm 
on  a  feeding  trip.  Ten  nm  approximates 
this  average.  Although  other 
observations  indicate  that  sea  lions  can 
forage  beyond  10  nm  from  rookeries,  the 
proposed  closures  protect  zones 
proximal  to  rookeries  that  are  likely  to 
be  important  feeding  areas  throughout 
the  year. 

The  Council  considered  whether  all 
gear  types  should  be  prohibited  within 
the  IG^mile  closures.  It  determined  that 
groundfish  harvests  by  vessels  using 
hook-and-line  and  pot  gear  within  the 
closed  areas  should  continue  without 
restriction.  The  primary  reasons  for 
excluding  only  trawl  gear  are:  (1)  The 
trawl  fishery  harvests -the  majority  of 
the  catch,  (2)  the  risk  of  lethal  incidental 
take  of  sea  lions  in  non-trawl  gear  is 
lew,  and  (3)  groundfish  harvest  with 
trawl  gear  results  in  the  bycatch  of  other 
non-target  species,  such  as  juvenile 
pollock,  squid,  octopus,  and  herring, 
v/hich  are  also  important  prey  items  for 
sea  lions. 

NMFS  accepts  all  the  Council's 
recommendations  with  one  exception. 
NMFS  has  determined  that  the  Aleutian 
Islands  exception  would  be  inconsistent 
with  the  reasons  justifying  total  closures 
around  the  GOA  and  Bering  Sea 
subarca  rookeries,  including  the  need  to 
prevent  imintentional  capture  and 
possible  sea  lion  mortality.  Allowing 
trawling  within  10  nm  of  the  Aleutian 
Islands  rookeries  for  non-pollock 
spacies  would  not  separate  important 
sea  lion  foraging  habitat  from  the  trawl 
fleet  as  intended,  and  might  result  in 
negative  interactions.  In  fact,  NMFS 
)nformation  from  the  1991  fishery 
^^ough  April  shows  that'all  of  the 
observed  1991  groundfish  fishery  lethal 
incidental  takes  of  sea  hons  (six 
animals)  occurred  within  10  nm  of 
Aleutian  Islands  sea  Uon  rookeries. 
Adverse  interactions  between  trawl 
veosels  and  sea  Uons  might  be  expected, 
whatever  the  groundfish  species  being 
fished. 

Also,  NMFS  has  determined  that 
i,rohibiting  retention  of  pollock  during 
■he  period  that  vessels  trawl  in  any  of 
the  Aleutian  Islands  closed  areas  would 
be  difficult  to  enforce,  given  existing 
ogency  enforcement  resources.  While 
I'liMFS  notes  that  vessel  operators  could 
be  required  to  maintain  records  of  their 


fishing  locations  and  catches  in  the 
closed  areas,  violations  of 
recordkeeping  requirements  are  di^icult 
to  detect.  Attempts  to  monitor  vessels  to 
determine  actual  fishing  locations  to 
verify  whether  they  had  entered  any  of 
the  15  rookeries  in  the  Aleutian  Island 
subarea  would  be  extremely  labor- 
intensive. 

Therefore,  NMFS  is  proposing  that  all 
trawling  for  groundfish  be  prohibited 
within  10  nm  of  sea  Uon  rookeries 
located  in  the  Aleutian  Islands,  subarea. 
which  is  the  same  prohibition  proposed 
for  the  Bering  Sea  subarea  and  the 
COA. 

NMFS  notes  that  the  Council  made  its 
recommendation  after  reviewing 
industry  concerns  that  the  TAC 
specified  for  Atka  mackerel,  and 
perhaps  for  other  groundfish  species  as 
well,  might  not  be  achieved,  because 
most  of  the  Atka  mackerel  fishery 
occurs  within  10  nm  of  some  of  the 
rookeries.  As  summarized  in  the  EA/ 
RIR/IRFA  prepared  for  this  measure,  84 
percent  of  the  Atka  mackerel  harvest 
occurred  within  10  nm  during  1990.  The 
historical  catch  information  in  the  EA/ 
RIR/IRFA  shows  that  more  than  50 
percent  of  the  Atka  mackerel  harvest 
has  occurred  outside  of  10  nm  during  5 
years  of  the  1980-1989  period.  Not  all  of 
the  available  harvest  is  expected  to  be 
foregone  as  a  result  of  this  proposal  to 
close  aU  trawling  with  10  nm  of  sea  lion 
rookeries  in  the  Aleutian  Islands 
subarea. 

Establishment  of  New  Pollock 
Management  Districts  in  the  Gulf  of 
Alaska  and  Limitations  on  Seasonal 
Pollock  Harvests 

New  pollock  management  districts — 
During  the  19708,  foreign  pollock 
fisheries  har\'ested  large  quantities  of 
poUock  annually  from  offshore  areas 
throughout  the  Gulf  of  Alaska.  Catches 
by  foreign  vessels  were  relatively 
evenly  distributed  throughout  the  year. 
With  the  domestic  displacement  of 
forei^  fishing  operations  in  the  early 
igsOs,  the  fishery  concentrated  in 
Shelikof  Strait,  where  it  was  conducted 
primarily  in  late  fall  and  early  spring. 
Thus,  the  pollock  fisheries  became 
geographically  and  temporally 
concentrated  compared  to  the  19708. 
Local  depletions  of  pollock  and  other 
sea  Uon  prey  may  have  occurred  due  to 
this  concentration  of  fishing  effort, 
which  could  have  contributed  to  the 
decline  of  sea  Uon  populations.  For  this 
reason,  geographical  and  temporal 
restrictions  were  imposed  on  the  Gulf  of 
Alaska  pollock  fishery  by  emergency 
rule  in  June  1991. 

The  Council  determined  that 
measures  that  would  spread  poUock 


fishing  across  wider  areas  might  be 
more  effective  to  protect  sea  lions,  given 
the  importance  of  pollock  in  their  diet. 
The  Council  recommended  that  three 
new  management  districts  in  the 
combined  W/C  Regulatory  Area  be 
established  for  purposes  of  managing 
pollock.  They  are  proposed  as  follows: 
Statistical  Area  61  between  170"  and 
159*  W.  longitudes;  Statistical  Area  62 
between  159*  and  154*  W.  longitudes; 
and  Statistical  Area  63  between  154* 
and  147*  W.  longitudes. 

These  Statistical  Areas  are  already 
defined  in  50  CFR  672.2.  An  existing 
management  district,  named  Shelikof 
Strait,  would  be  eliminated  and 
subsumed  into  Statistical  Areas  62  and 
63.  This  district  had  been  in  place  to 
promote  pollock  recovery  by  specifying 
a  numerically  small  TAC  in  an  area 
where  significant  roe  fishery  had  existed 
in  prior  years. 

The  purpose  of  these  new  districts  is 
to  spread  fishing  effort  geographically 
0  cross  a  wider  area  to  prevent  an  entire 
quarterly  allowance  of  pollock  from 
being  harvested  in  local  areas  within  the 
W/C  Regulatory  Area.  Otherwise,  such 
harvests  could  result  in  local  depletion 
of  pollock,  albeit  temporary,  which  may 
adversely  affect  the  feeding  success  of 
sea  lions.  This  measure  provides 
protection  to  the  four  major  sea  lion 
rookeries  (on  Sugarloaf,  Marmot,  and 
the  Chowiet  and  Chirikof  Islands]  in  the 
Gulf  of  Alaska  where  sea  lion 
populations  have  shown  the  steepest 
recent  declines.  The  limited  data 
available  suggest  that  sea  lions  from 
these  four  rookeries  feed  in  or  around 
important  commercial  fishing  areas  on 
the  east  side  of  Kodiak  Island,  namely 
Bamabus  Gully,  Chiniak  Gully,  Marmot 
Gully,  and  Marmot  Bay.  These  areas 
have  accounted  for  a  high  proportion  of 
pollock  catch  since  1987.  Spreading 
fishing  effort  geographically  as  well  as 
allocating  pollock  TAC  quarterly  could 
reduce  the  potential  impacts  on  sea 
lions  from  localized  high  levels  of  fish 
removal. 

The  Council's  recommendation  is  a 
change  from  an  existing  measure,  which 
requires  that  a  single  pollock  TAC  be 
specified  for  the  W/C  Regulatory  Area. 
This  change  would  now  require  that  the 
poUock  TAC  specified  for  the  W/C 
Regulatory  Area  be  further  apportioned 
among  the  three  pollock  management 
districts  in  amounts  proportional  to 
distribution  of  biomass  observed  during 
the  most  recent  NMFS  pollock  stock 
assessment. 

Limitations  on  seasonal  pollock 
harvests — The  Council  reviewed 
existing  measures  that  would  temporally 
spread  pollock  fishing  effort.  Existing 
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regulations  at  50  CFR  672.20(a)(2)(iv) 
require  the  pollock  TAC  for  the  W/C 
Regulatory  Areas  to  be  divided  equally 
into  four  quarterly  allowances.  Existing 
regulations  also  require  that  any 
unharvested  amount  of  a  quarterly 
aUowance,  or  excessive  harvests  of  a 
quarterly  allowance,  will  be  added  to.  or 
subtracted  from,  the  subsequent 
quarters'  allowances  in  equal 
proportions. 

To  prevent  excessive  accumulations 
of  any  quarterly  allowance,  the  Council 
recommended  a  limit  on  the  maximum 
amount  of  any  quarterly  allowance  of 
150  percent  of  the  initial  quarterly 
allowance.  For  example,  if  each  initial 
quarterly  allowance  of  pollock  TAC  is 
10,000  mt  in  each  of  the  pollock 
management  districts,  the  maximum 
amount  of  any  subsequent  quarterly 
allowance  resulting  from  the 
accumulations  of  poUock  unharvested  in 
previous  quarters  is  15,000  mt  in  each  of 
the  three  districts.  The  purpose  of  this 
measure  is  to  prevent  excessive 
harvests  of  pollock  in  any  quarter, 
which  could  reduce  temporarily 
amounts  of  food  available  for  sea  lions, 
or  which  could  limit  their  feeding 
efficiency. 

NMFS  is  proposing  certain  other 
regulatory  changes  in  50  CFR  part  672  as 
necessary  to  implement  the  above  sea 
lion  protection  measures.  Definitions  of 
a  "trip"  at  50  CFR  672.20(h)  are  proposed 
to  be  changed  for  purposes  of 
implementing  directed  fishing  standards 
for  poUock.  These  measures  are 
designed  to  mitigate  potential,  but  as  yet 
unproved,  adverse  effects  on  sea  lions. 

Classification  I 

Section  304(a)(1)(C)  of  the  Magnuson 
Act,  as  amended  by  Public  Law  99-659, 
requires  the  Secretary  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the  FMP 
amendment  and  regulations.  At  this  time 
the  Secretary  has  not  determined  that 
the  FMP  amendments  these  regulations 
would  implement  are  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  the 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  environmental 
assessments  (EAs)  for  these  FMP 
amendments  that  discuss  the  impact  on 
the  environment  as  a  result  of  this  rule. 
A  copy  of  the  EAs  may  be  obtained  from 
the  Council  (see  ADORESSCt]  and 
comments  on  them  are  requested. 

On  April  19, 1991,  NMFS  concluded 
formal  section  7  Consultation  on  the 
BSAI  and  GOA  groundfish  FMPs  and 
fisheries,  rhe  biological  opinions  issued 


for  these  consultations  concluded  that 
the  FMPs  and  fisheries  are  not  likely  to 
jeopardize  the  continued  existence  and 
recovery  of  any  endangered  or 
threatened  species  under  the  jurisdiction 
of  NMFS.  Formal  section  7  consultaUon 
also  has  been  conducted  on  the  Gulf  of 
Alaska  1991  pollock  TAC  (June  5, 1991) 
and  the  fourth  quarter  pollock  fishery 
(September  20. 1991).  These  biological 
opinions  concluded  that  the  1991  Gulf  of 
Alaska  pollock  fishery,  under  the  time 
and  area  constraints  imposed  by  NMFS, 
is  not  likely  to  jeopardize  the  continued 
existence  of  Steller  sea  Uons.  Adoption 
of  the  management  measures  described 
in  the  proposed  amendments  will  not 
affect  listed  species  in  a  way  that  was 
not  already  considered  in  the 
aforemenUoned  biological  opinions.  In 
fact,  these  management  measures  are 
designed  to  reduce  the  potential  adverse 
effects  of  the  Bering  Sea/Aleution 
Islands  and  Gulf  of  Alaska  groundfish 
fisheries  on  Steller  sea  lions  and  thus 
may  aid  recovery  of  the  species.  NMFS 
has  determined  that  no  further  section  7 
consultation  is  required  for  adoption  of 
these  FMP  amendments. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  the 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  The 
proposed  rule,  if  adopted,  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  The  Council  prepared  a 
regulatory  impact  review  that  concludes 
that  none  of  the  proposed  measures  in 
this  rule  would  cause  impacts 
considered  significant  for  purposes  of 
this  Executive  Order.  A  copy  of  this 
review  is  available  from  the  Council 
(see  AOOREMes). 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  as  part  of 
the  regulatory  impact  review  that 
concludes  this  proposed  rule,  if  adopted, 
would  have  significant  effects  on  smaU 
entities.  The  estimated  value  of  the  1990 
total  catch  of  groundfish  within  the 
proposed  10  nm  closed  areas  around 
SteUer  sea  lion  rookeries  is  $74.3  million. 
However,  fishermen  may  compensate 
for  this  foregone  catch  by  redistributing 
fishing  effort  to  other  areas  that  remain 
open.  The  effects  of  the  closed  areas 
will  be  greater  for  fishermen  in  the 
Aleutian  Islands  because  of  the  large 


number  of  Steller  sea  Uon  rookeries.  A 
copy  of  this  analysis  is  available  from 
the  Council  (see  AOonttSEt). 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  with  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
order  12612. 

List  of  Subjecto  in  50  CFR  Parts  672  and 

675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  13, 1991. 
Samuel  W.  McKean, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672-QROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  el  seq. 

S672J    [AiMiMtod] 

2.  In  S  672.2,  the  definition  of 
statistical  area  is  amended  by  removing 
paragraph  (3),  Statistical  Area  621,  and 
redesignating  paragraphs  (4)  through  (7) 
as  paragraphs  (3)  through  (6). 

3.  In  S  672.20,  paragraphs  (a)(2)(iv), 
(h)(2)  and  (1)(4)  are  revised  to  read  as 
follows: 

S672^    Qanaral  Hmltattena. 

(a)  *  •  • 

(2)  •  •  • 

(iv)  The  TAC  for  pollock  in  the 
combined  Western  and  Central 
Regulatory  Areas  will  be  apportioned 
among  statistical  areas  61,  62,  and  63  in 
proportion  to  the  distribution  of  the 
pollock  biomass  as  determined  by  the 
most  recent  NMFS  surveys.  Each 
apportionment  will  be  divided  equally 
Into  the  four  quarterly  reporting  periods 
of  the  fishing  year.  Within  any  fishing 
year,  any  unharvested  amount  of  any 
quarterly  allowance  of  TACs  wiU  be 
added  in  equal  proportions  to  the 
quarterly  allowances  of  the  following 
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quarters,  resulting  in  a  sum  for  each 
quarter  not  to  exceed  150  percent  of  the 
initial  quarterly  allowance.  Within  any 
fishintf  year,  harvests  in  excess  of  a 
quarterly  allowance  of  any  TAG  will  be 
deducted  in  equal  proportions  from  the 
quarterly  allowances  of  each  of  the 
remaining  quarters  of  that  fishing  year. 
•        •        *        •        • 

(h)  *  •  • 

(2)  Trip.  For  purposes  of  this 
paragraph,  the  operator  is  engaged  in  a 
single  fishing  trip  bom  the 


commencement  of  or  the  continuation  of 
fishing  for  any  groundfish  after  the 
elective  date  of  a  notice  prohibitiitg 
directed  fishing  under  paragraph  (c)(2) 
or  (f)(1)  of  this  section  prohibiting 
directed  fishing,  until  any  offload  or 
transfer  of  any  fish  or  fish  product  from 
that  vessel,  or  until  the  vessel  enters  or 
leaves  a  regulatory  area,  or  district,  or 
statistical  area  to  which  a  directed 
fishing  prohibition  applies,  whichever 
occurs  hrst. 
(i)  *  •  • 


(4)  Trip.  For  purposes  of  this 
paragraph,  a  trip  is  defined  as  set  forth 
under  paragraph  (h)(2)  of  this  section. 

•        •        •        •        • 

4.  In  §  672.24,  paragraph  (e)  is  revised 
to  read  as  follows: 

§672.24    Gear  limitations. 

(e)  Steller  sea  lion  protection  areas. 
Trawling  is  prohibited  year-round  in  the 
Gulf  of  Alaska  within  10  nautical  miles 
of  each  of  the  following  14  Steller  sea 
lion  rookeries: 


Fram 


UtitudB 


Longituda 


To 


UUtude 


l^ingllude 


CXiter  L 

SugMtoaiU 
Marmot  L.„. 
Chir*o«l.__. 

Chowtel  I 

Atkins  I _. 


Chemafcura  L... 
Pinnacle  Rock. 


Clubbing  Rks-N. 
Ctubbmg  Rks-S- 

U^tfnak  I 

Akun  L 

AkutanI 

OgcDul  I 


5r205N 
58*53.0  N 
58*14.5  N 
55*46.5  N 
66  00.5  N 
55*03.5  N 
54*47.5  N 
54*46.0  N 
54*43.0  N 
54*42.0  N 
54*14.0  N 
54*17.5  N 
54*03  5  N 
53*00.0  N 


150*23.0  W 
1 52*02.0  W 
151*47.5  W 
156*39.5  W 
156*41.5  W 

isris.s  N 

159*31.0  W 
161*46.0  W 
162*26.5  W 
162*26.5  W 
164*48.0  W 
165*34  0  W 
166*00  0  W 
168*24  0  W 


59*21.0  N 

58*10.0  N 
55*46.5  W 
56  00.5  N 

54-45.5  N 


54*13.0  N 
54*18.0  N 
54  05  5  N 


150*24.5  W 

151*51.0W 
156*43.0  W 
156*42.0  W 

159*33.5  W 


164*48.0  W 
165*31.0  W 
166*05.0  W 


Note;  Each  wte  extends  in  a  dockwise  (Siection  frcn  the  first  set  ol  geographic  coordirtates  along  ttie  shoretre  at  mean  tower  tow  water  to  the  second  set  o< 
coordmalesi  il  only  one  set  a<  geographic  cooniinates  s  listed,  ttie  site  extends  around  the  entire  shoreline  ot  the  island  at  mean  tower  low  water. 


PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

5.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  et  seq. 
6.  In  §  675.24.  paragraph  (f)  is  added  to 
read  as  follows: 

§675.24    -Goar  limitations. 


(f)  Steller  sea  Hon  protection  areas— 
(1)  Bering  Subarea.  Trawling  is 
prohibited  year-round  within  10  nautical 
miles  of  each  of  the  following  eight 
Steller  sea  lion  rookeries: 


Island 


From 


Latitude 


Longitude 


To 


Utilude 


Longitude 


SeaUonRks„ 

UgamakL 

Akun  I 

Akutan  I 

BogostolL 

OgchU  I 

Adugak  I 

Walrus  I 


55*28.0  N 
54*14.0  N 
54*17  5  N 
54*03.5  N 
53'56.0  N 
53'00.0  N 
52*55.0  N 
5ri1.0N 


163*12.0  W 
164*48  0  W 
165*34.0  W 
166*00.0  W 
16802.0  W 
168*24.0  W 
169*10.5  W 
169*56.0  W 


54*13.0  N 
54*180  N 
54*05.5  N 


164*48.0  W 
165*31.0  W 
168*05  0  W 


Note:  Each  site  extends  in  a  ctockwise  drectton  from  the  first  set  of  geographic  coordinates  along  the  shorelire  at  mean  lower  tow  water  to  the  second  set  d 
ooon^nates;  il  only  one  set  of  geographic  coordinates  «  listed,  the  site  extends  around  the  entire  shorelire  of  the  island  at  mean  tower  low  water. 


(2)  Aleutian  Islands  subarea.  Trawling 
is  prohibited  year  round  within  10 


nautical  miles  of  each  of  the  following 
15  Steller  sea  lion  rookeries: 


Island 


YunaskaL— 
SeguamL — 

AgfigadakL-. 
Kasalochi  L„. 

Adak  I 

GrampRoch. 

Tag  L 

UlakL 


From 


Latitude 


52*42.0  N 
52*21.0  N 
52*06.25  N 
52*10.0  N 
51*36.5  N 
51*29.0  N 
51*33.6  N 
51*20.0  N 


Longitude 


170*38.5  W 
172*35.0  W 
172*54.0  W 
175*31.0  W 
178*58.6  W 
178*20.5  W 
178*34.5  W 
178*57.0  W 


To 


Latitude 


52*41.0  N 
52*21.0  N 

5ri0.5N 
51*38.0  N 


51*18.6  N 


Longituda 


170*34.5  W 
172*33.0  W 

175*29.0  VV 
176*59.5  W 


178*59.5  W 
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Island 

FfOfW 

To 

LalRudt 

Longitude 

Lattludt 

LongHuda 

Semisopochrtoi  ...«.«-«.w 

51*58.5  N 
52*01.5  N 
51*22.5  N 
51*32.5  N 

51*45.5  N 
51*57.5  N 
51*52.5  N 
5r20.5N 
52*24.0  N 

52*23.5  N 
5r57.5  N 

179*45.5  E 
179*37.5  E 
179*28.0  E 
178*50.0  E 

178*24.5  E 
17r21.0  E 
17ri3.0E 
175*57.0  E 
173*21.5  E 

173*43.5  E 
172*31.5  E 

51*57.0  N 
52*01.5  N 
51*22.0  N 

51*56.5  N 
51*53.5  N 
52*23.5  N 

52*22.0  N 
52*54.5  N 

17r46.0  E 
179*39.0  E 

Amchitka  1 _      - ™~ 

179*25.0  E 

Amcfiitka  1                                                       

Column  Rockr 
Ayugadak  Pi 

Kiaka  1 

17r20.0  E 

Kiakal ..™ 

17ri2.0  E 

BuMifl        

175*51.0  E 

AgattuI 

GilHon  Point 

Aganul 

Attu  1 

173*41.0  E 
17r28.5  E 

Note:  Each  site  axtanda  in  a  dockwisa  diractton  from  the  first  sal  of  geographic  coordinates  atong  the  thoralina  at  mean  towar  tow 
coordinates;  if  only  one  set  of  geographic  coordinates  is  Hstad.  the  site  extends  around  the  entire  thoralina  of  the  ialand  at 
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TtMs  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
Investigator,  committee  meetings,  agerK:y 
decisions  and  rulings,  delegstions  of 
authority,  filing  of  petitions  arxJ 
applications  and  agency  statements  of 
organization  arxj  tunct)ons  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Student  Community  Service  Projects; 
AvailabiUty  of  Funds 

agency:  action. 

ACnOfC  Notice  of  availability  of  funds; 

Student  Community  Service  Projects. 

The  Student  Community  Service 
Program,  ACTION,  announces  the 
availability  of  funds  for  Fiscal  Year  1992 
for  VISTA/Student  Community  Service 
grants  authorized  by  section  114  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L  93-113.  title  1,  part 
B.  42  U.S.C.  4974). 

Application  kits  and  technical 
assistance  on  grant  application 
preparation  are  available  from  the 
ACTION  State  Office.  One  completed 
application  form  and  two  copies,  with 
original  signatures  on  all  the  documents, 
must  be  received  in  the  appropriate 
ACTION  State  Office  no  later  than  5 
p.m.  local  standard  time  on  January  22, 
1992.  Any  application  received  after  that 
dale  will  not  be  considered  for  Fiscal 
Year  1992  funding.  However, 
applications  post-marked  5  days  before 
the  deadline  date  will  be  accepted  for 
consideration. 

Background  on  the  Student  Community 
Service  Program 

The  following  information  sets  out  the 
final  guidelines  under  which  Student 
Community  Service  Projects  operate. 
The  guidelines  are  divided  into  seven 
parts  which  deal  with  the  overall 
program  philosophy,  responsibilities  of 
the  sponsor  staff,  volunteers,  and 
volunteer  placement  sites.  Furthermore, 
the  guidelines  provide  basic  data  on  the 
administration  of  a  Student  Community 
Service  Project. 

Grant  Awards 

Only  fu-st-year  applicants  may  apply 
for  funds  available  through  this  notice. 
First-year  applicants  may  apply  for  a 
maximum  of  $20,000  with  at  least  a  20 


percent  match  above  the  Federal  dollar 
amount;  second-year  applicants  may 
apply  for  a  maximum  of  $15,000  with  at 
least  a  30  percent  match  above  the 
Federal  dollar  amount;  and  third-year 
applicants  may  apply  for  a  maximum  of 
$10,000  with  at  least  a  SO  percent  match 
above  the  Federal  dollar  amount. 
DATES:  These  Guidelines  took  effect  on 
April  22. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Wheeler,  ACTION,  1100 
Vermont  Avenue,  NW.,  room  8100, 
Washington,  DC  20525,  202/606-4824. 

I.  Introduction 

The  Student  Community  Service 
Project  guidelines  are  contained  in 
seven  parts: 
Part  I — Introduction 
Part  II — Purpose 
Part  III — Grantee  Eligibility  and 

Selection  Criteria 
Part  rV — Grant  Application  Procedures 
Part  V — Project  Management 
Part  VI— Student  Volunteer 

Assignments 
Part  VII — Restrictions 

These  guidelines  were  published  in 
their  final  form  in  the  Federal  Register 
on  March  6, 1991,  (Vol.  56,  No.  44,  pages 
9340-9343)  and  became  effective  on 
April  22, 1991. 

II.  Purpose 

Student  Community  Service  Projects 
are  authorized  under  title  I,  part  B, 
sec  ion  111  and  section  114  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L  93-113,1  42  U.S.C. 
4971,  4974).  The  statutory  purpose  of 
these  projects  is  to  encourage  students 
to  undertake  volunteer  service  in  their 
communities  in  such  a  way  as  to 
enhance  the  educational  value  of  the 
service  experience  through  participation 
in  activities  which  address  poverty- 
related  problems.  Student  volunteers 
must  be  enrolled  in  secondary, 
secondary  vocational  or  post-secondary 
schools  on  an  in-school  or  out-of-school 
basis.  They  serve  part-time  and  without 
a  stipend. 

Service  opportunities  must  result  in 
student  volunteers  gaining  learning 
experiences  through  service  in  low- 
income  communities,  whether  or  not 
they  receive  academic  credit. 

The  intent  of  Student  Community 
Service  Projects  is  to  join  community, 
school  and  youth  in  developing  the 
scope  and  nature  of  volunteer 


experiences  which  serve  the  needs  of 
poverty  communities  while  securing 
resources  by  which  the  effort  can  be 
continued  and  expanded,  if  needed, 
after  Federal  support  ends. 

Local  communities  should  determine 
what  their  problems  are  and  how  best  to 
solve  them.  ACTION  resources  may  be 
made  available  to  assist  in  helping 
communities  solve  some  of  their 
problems  through  fostering  student 
volunteer  service.  The  community  must 
generate  increasing  resources  to  enable 
the  project  to  continue  once  ACTION 
grant  funds  are  no  longer  provided. 

Technical  assistance  and  training  in 
project  management,  fundraising.  and 
recruiting  will  be  provided  by  ACTION 
es  required. 

III.  Grantee  Eligibility  and  Selection 
Criteria 

The  following  criteria  will  be 
considered  by  ACTION  in  the  selection 
and  approval  of  Student  Community 
Service  Projects: 

A.  The  applicant  must  be  a  Federal, 
State,  or  local  agency,  or  private  non- 
profit organization  or  foundation  in  the 
United  States,  the  District  of  Columbia, 
Virgin  Islands,  Puerto  Rico,  American 
Samoa,  or  Guam,  which  has  the 
authority  to  accept  and  the  capability  to 
administer  a  Student  Community 
Service  Project  grant. 

B.  Student  volunteer  activities  must  be 
poverty-related  in  scope  and  otherwise 
comply  with  the  provisions  of  the 
legislative  authority  outlined  in  part  II. 

C.  Grant  funds  must  be  used  to  initiate 
or  expand  a  student  volunteer 
community  service  project  which 
addresses  the  needs  of  the  low-income 
community. 

D.  The  grantee  must  develop  and 
maintain  community  support  for  the 
Student  Community  Service  Project 
through  a  planned  program  including 
public  awareness  and  communications. 

E.  Proposed  community  representation 
in  the  project's  planning  and  operation, 
including  representatives  of  youth 
groups,  school  systems,  educational 
institutions,  etc.,  must  be  identified  in 
the  grant  application. 

F.  The  grant  application  must 
demonstrate  that  project  goals  and 
objectives  are  quantifiable,  measurable, 
and  show  benefits  to  the  student 
volunteers  and  to  the  low-income 
community.  It  must  describe  the 
expected  learning  outcomes  which  will 


I  ■  ■ 
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result  from  the  service  experience.  The 
projected  number  of  student  volunteers 
who  will  serve  in  the  project  and  hours 
of  service  are  to  be  included  in  project 
goals  and  objectives. 

G.  The  grant  application  must 
demonstrate  how  student  volunteers 
will  be  recruited  and  how  they  will 
receive  orientation  appropriate  to  their 
assignments. 

1 1.  The  grantee  must  identify 
resources  which  will  permit 
continuation  of  the  Student  Community 
Service  Project,  if  needed,  upon  the 
conclusion  of  Federal  funding  as 
outlined  in  Part  II. 

I.  The  grantee  must  comply  with  all 
programmatic  and  fiscal  aspects  of  the 
project  and  may  not  delegate  or  contract 
this  responsibility  to  another  entity.  This 
includes  compliance  with  applicable 
financial  and  fiscal  requirements 
established  by  ACTION  or  other 
elements  of  the  Federal  government. 
This  does  not  refer  to  agreements  made 
with  volunteer  placement  sites  as 
discussed  in  Part  VI. 

J.  The  grantee  must  ensure  compliance 
with  the  restrictions  outlined  in  Part  VII. 
The  Director  of  VISTA/Student 
Community  Service  Programs  may  use 
additional  factors  in  choosing  among 
applicants  who  meet  the  minimum 
criteria  specified  above,  such  as: 

1.  Geographic  distribution; 

2.  Availability  of  volunteer  activities 
to  students  from  all  segments  of  society; 

3.  Applicants'  accessibility  to 
alternate  resources,  both  technical  and 
financial; 

4.  Allocation  of  Student  Community 
Service  resources  in  relation  to  other 
ACTION  funds. 

IV.  Grant  Application  Procedures 

A.  Scope  of  Grant 

Student  Community  Service  Project 
grants  are  awarded  for  up  to  a  twelve- 
month period.  Requests  for  second-  or 
third-year  reduced  funding  can  be 
sought  by  grantees.  The  levels  of 
funding  and  matching  requirements  are 
published  in  Federal  Register 
announcements  of  funding  availability. 
The  grantee  is  required  to  contribute  a 
local  share  each  year.  Final 
determination  of  the  actual  amount  of 
grant  awards  rests  with  the  ACTION 
Regional  Director.  ACTION  seeks 
sponsoring  organizations  which  can 
demonstrate  the  ability  to  raise 
sufficient  local  support  in  order  to 
achieve  100%  non-ACTION  funding  of 
their  Student  Community  Service 
Projects  after  Federal  funding  ends. 

Applicants  for  new  or  renewal  grants 
must  comply  with  the  provisions  of 
Executive  Order  12372.  the 


"Intergovernmental  Review  of  Federal 
Programs"  as  set  forth  in  45  CFR  part 
1233.  Contact  the  ACTION  State  Office 
for  specific  instructions  on  how  to  fulfill 
this  requirement 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants  or  to  obligate 
the  entire  amount  of  funds  available,  or 
any  part  thereof,  for  grants  under  the 
VIS'TA/Student  Community  Service 
Projects. 

B.  Procedures  for  New  Grantees  ■ 

Project  application  forms  are 
available  from  ACTION  State  Offices, 
which  will  also  establish  schedules  for 
application  submission.  Grant  allowable 
costs  are  contained  in  ACTION 
Handbook  2650.2,  Grants  Management 
Handbook  for  Grantees,  which  is 
available  from  ACTION  State  or 
Regional  Offices. 

Applications  are  to  be  submitted  to 
the  appropriate  ACTION  State  Office 
for  review  and  subsequently  forwarded 
to  the  ACTION  Regional  Office  for 
comment  prior  to  their  submission  to  the 
Director  of  VISTA/Student  Community 
Service  Programs,  who  will  make  the 
final  selection  of  new  Student 
Community  Service  Project  grantees. 

The  Regional  Directors  will  notify  all 
applicants  of  the  final  decisions,  and  the 
Regional  Grants  and  Contracts  Officers 
will  issue  Notices  of  Grant  Awards  to 
the  grantees  upon  notification  from  the 
Director  of  VISTA/Student  Community 
Service  Programs. 

C.  Procedures  for  Renewal  Grantees 

Applications  for  renewal  projects  will 
be  evaluated  using  the  factors  identified 
in  selecting  initial  grantees,  as  well  as 
the  grantee's  compliance  with  these 
guidelines  and  the  grantee's 
performance  during  the  previous  year(8), 
particularly  in  the  achievement  of 
measurable  goals  and  objectives.  All 
project  renewals  are  subject  to  the 
availability  of  funds. 

Applications  for  renewal  for  second- 
and  third-years  are  reviewed  at  the 
ACTION  State  Office  level  and 
submitted  to  the  ACTION  Regional 
Director  for  fmal  approval.  If  the 
second-  or  third-year  renewal 
application  is  denied,  the  sponsor  will 
be  notified  that  the  ACTION  Regional 
Director  intends  to  deny  the  application 
for  renewal;  and  the  sponsor  will  be 
given  an  opportunity  to  show  cause  why 
the  application  should  not  be  denied  in 
accordance  with  45  CFR  Part  1206.  This 
regulation  is  available  from  ACTION 
State  or  Regional  Offices. 


V.  Project  Management 

Sponsors  shall  manage  grants 
awarded  to  them  in  accordance  with  tho 
provisions  of  these  guidelines  and 
ACTION  Handbook  2650.2,  Grants 
Management  Handbook  for  Grantees, 
which  will  be  furnished  to  the  sponsor 
at  the  time  the  initial  grant  is  awarded. 

Project  support  provided  under  an 
ACTION  grant  will  be  furnished  at  the 
lowest  possible  cost  consistent  with  the 
effective  operation  of  the  project.  Project 
costs  for  which  ACTION  funds  are 
budgeted  must  be  justified  as  being 
essential  to  project  operation. 

A.  Local  Support  Contributions 

The  Student  Community  Service 
Project  sponsor  shall  be  responsible  for 
providing  a  non-Federal  share 
contribution  for  each  year  of  the  grant's 
operation.  This  amount  can  be  obtained 
through  cash  and/or  allowable  in-kind 
contributions.  Local  share  can  include, 
but  is  not  limited  to.  cash  or  in-kind 
contributions  such  as  office  space,  office 
equipment,  supplies,  accounting 
services,  insurance,  vehicles, 
telephones,  printing,  postage,  j 

recognition,  travel  and  personnel  which 
directly  benefit  the  project. 

B.  Reporting  Requirements 

Sponsors  must  comply  with  fiscal 
reporting  requirements  specified  in  the 
Notice  of  Grant  Award  and  must 
maintain  records  in  accordance  with    j 
generally  accepted  accounting 
principles.  Records  shall  be  kept 
available  for  inspection  at  the  request  of 
ACTION  and  shall  be  preserved  for  at 
least  three  years  following  the  date  of 
submission  of  the  final  Financial  Status 
Report  for  each  budget  period. 

.  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims,  or 
audit  findings  involving  the  records      I 
have  been  resolved. 

Project  progress  reports  shall  also  be 
submitted  to  the  ACTION  State  Office. 
Sponsors  are  required  by  ACTION  to 
provide  accurate  and  timely  preparation 
and  submission  of  project  reports. 

C  Insurance 

Grantees  are  responsible  and  must 
show  evidence  that  student  volunteers, 
while  performing  their  assignments, 
have  adequate  accident,  personal 
liability,  and  automobile  liability 
insurance  coverage  consistent  with 
other  insurance  maintained  by  the 
organization,  and  with  sound 
institutional  and  business  practices. 
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D.  Transportation 

The  sponsor  should  stnicture  student 
volunteer  assignments  to  minimize 
transportation  expenses  and 
requirements. 

When  transportation  is  not  provided, 
volunteers  may  be  reimbursed  for  actual 
costs  within  the  limitations  prescribed 
by  the  local  project  and  the  availability 
of  funds. 

£■.  Project  Staff 

Each  grantee  will  designate  a  person 
to  serve  as  the  project  director.  A  full- 
time  director  is  desirable.  A  rationale 
for  less  than  a  full-time  project  director 
must  be  included  with  the  project 
application.  The  project  director  should 
be  hired  within  30  days  of  the  project 
start  date.  Supervision  of  the  project 
director  is  the  responsibility  of  the 
sponsor. 

Student  Community  Service  Project 
staff  are  employees  of  the  grantee 
organization  and  are  subject  to  its 
personnel  policies  and  practices. 

F.  Community  Relations 

1.  Community  Support 

A  viable  conmiunity  support  system 
needs  to  be  initiated  to  ensure  project 
success  and  project  continuation 
without  Federal  funds.  Project  support 
may  be  sought  from  school  districts, 
governmental  entities,  religious  and 
service  groups,  foundations,  the 
business  community,  youth 
organizations,  etc.  One  method  of 
enlisting  and  maintaining  community 
support  for  the  project's  operation  is 
through  the  establishment  of  a  project 
advisory  council  and/or  working 
committee  of  the  sponsor's  board.  Initial 
outreach  to  representatives  of  these 
groups,  as  evidenced  by  accompanying 
letters  of  support,  is  seen  as  an  effective 
step  toward  the  development  of  the 
application. 

2.  Volunteer  Recognition 

With  the  participation  of  the  sponsor, 
the  staff,  and  volunteer  placement  sites, 
recognition  should  be  given  to  student 
volunteers  for  service  to  the  community. 
Projects  can  also  provide  recognition  to 
local  individuals  and  agencies  or 
organizations  for  significant  activities  in 
support  of  project  goals.  Specific 
recognition  activities  should  be  reflected 
in  the  application  narrative  and  budget. 

3.  Public  Awareness 

A  strong  community  relations  program 
ensures  public  awareness  of  start-up 
and  continuing  project  activities.  It  is 
essential  for  the  successful  recruiting  of 
volunteers  and  for  the  recognition  of 
volunteer  service.  The  project  sponsor 


and  project  director  should  inform 
community,  city  and  county  officials, 
and  the  media  about  development, 
growth  and  success  of  the  Student 
Community  Service  project. 

VI.  Student  Volunteer  Assignments 

Student  volunteers  are  assigned  to 
sarve  low-income  communities  in  a 
variety  of  ways.  Local  sponsors  are 
expected  to  develop  volunteer  service 
opportunities  taking  into  consideration 
the  focus  of  the  project,  the  age,  skills, 
and  interests  of  student  volunteers,  as 
v\  ell  as  the  value  of  the  learning 
.   experience  itself.  Clear  understanding 
concerning  the  responsibilities  of 
volunteer  placement  sites  must  be 
reached  between  representatives  of  the 
grantee's  project  staff  and  the  volunteer 
site  supervisor.  Agreements  may  be 
formally  arranged  through  the  utilization 
of  a  Memorandum  of  Understanding,  a 
Letter  of  Agreement,  or  other  means. 

A  formal  agreement  between  the 
project  staff  and  volunteer  site  will 
greatly  assist  the  sta^  and  volunteers  in 
the  management  of  volunteers.  Issues 
and  responsibilities  concerning 
volunteer  recruitment,  orientation/ 
training,  volunteer  transportation. " 
recognition  and  reporting  of  service 
hours,  are  functions  outlined  in  this 
agreement. 

VII.  Restrictions 

A.  Special  Restrictions  on  Student 
Community  Service  Project  Grantees 

1.  Political  Activities 

a.  Grant  funds  shall  not  be  used  to 
finance,  directly  or  indirectly,  any 
activity  to  influence  the  outcome  of  any 
election  to  public  office  or  any  voter 
registration  activity. 

b.  No  project  shall  use  grant  funds  to 
provide  services,  employ  or  assign 
personnel  or  volunteers  for,  or  take  any 
action  which  would  result  in  the 
identification  or  apparent  identification 
of  the  project  with: 

(1)  Any  partisan  or  non-partisan 
pohtical  activity  or  any  other  political 
activity  associated  with  a  candidate,  or 
contending  faction  or  group,  in  an 
election  for  public  or  party  ofTice; 

[2]  Any  activity  to  provide  voters  or 
prospective  voters  with  transportation 
to  the  polls  or  similar  assistance  in 
connection  with  any  election;  or 

(3)  Any  voter  registration  activity. 

2.  Lobbying 

a.  No  grant  funds  or  volunteers  may 
be  used  by  the  sponsor  in  any  activity 
for  the  purpose  of  influencing  the 
passage  or  defeat  of  legislation  or 
proposals  by  initiative  petition,  except 
as  follows: 


(1)  In  any  case  in  which  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  a  student  volunteer,  a  sponsor 
chief  executive,  his  or  her  designee,  or 
project  staff  to  draft,  review,  or  testify 
regarding  measures  or  to  make 
representations  to  such  legislative  body, 
committee,  or  member  or 

(2)  In  connection  with  an 
authorization  or  appropriation  measure 
directly  affecting  operation  of  the 
program.  Regulations  found  in  45  CFR 
part  1228,  "Prohibitions  On  Electoral 
and  Lobbying  Activities,"  apply  fully 
hereto,  and  provide  further  details  on 
the  limitations  of  political  and  lobbying 
activities  that  apply  to  volunteers  and 
sponsors.  Each  grantee  is  obliged  to 
know,  and  to  communicate  to  staff  and 
volunteers,  the  prohibitions  included 
therein. 

3.  Special  Restriction  on  State  or  Local 
Government  Employees 

If  the  sponsor  xeceiving  a  grant  from 
ACTION  is  a  State  or  local  government 
agency,  certain  restrictions  contained  in 
chapter  15  of  title  5  of  the  United  Stales 
Code  are  applicable  to  persons  who  are 
principally  employed  in  activities 
associated  with  the  project.  The 
restrictions  are  hot  applicable  to 
employees  of  educational  or  research 
institutions.  An  employee  subject  to 
these  restrictions  may  not: 

a.  Use  his  or  her  official  authority  or 
influence  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election 
or  nomination  for  office. 

b.  Directly  or  indirectly  coerce, 
attempt  to  coerce,  command,  or  advise  a 
State  or  local  officer  or  employee  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
party,  committee,  organization,  agency 
or  person  for  political  purposes;  or 

c.  Be  a  candidate  for  elective  office, 
except  in  a  non-partisan  election.  "Non- 
partisan election"  means  an  election  at 
which  none  of  the  candidates  is  to  be 
nominated  or  elected  as  representing  a 
political  party  any  of  whose  candidates 
for  Presidential  election  received  votes 
in  the  last  preceding  election  at  which 
Presidential  electors  were  selected.  If  a 
project  staff  member,  whose  salary  is 
traceable  in  whole  or  in  part  to  an 
ACTION  grant,  is  also  a  State  or  local 
government  employee,  the  staff  member 
is  covered  by  provisions  of  the  Hatch 
Act,  restricting  in  many  instances  public 
participation  in  partisan  political 
activities.  Questions  about  the  coverage 
of  the  Hatch  Act  may  be  addressed  to 
ACTION,  Office  of  General  Counsel, 
1100  Vermont  Avenue,  NW.,  room  9200, 
Washington,  DC  20525. 
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4.  Nondiscrimination 

No  person  with  responsibility  for  the 
operation  of  a  project  shall  discriminate 
with  respect  to  any  activity  or  program 
because  of  race,  creed,  belief,  color, 
national  origin,  sex.  age,  handicap,  or 
political  affiliation. 

5.  Religious  Activities 

Volunteers  and  project  staff  funded  by 
ACTION  shall  not  give  religious 
instruction,  conduct  worship  services,  or 
engage  in  any  form  of  proselytization  as 
part  of  their  duties. 

6.  Labor  and  Anti  Labor  Activity 

No  grant  funds  shall  be  directly  or 
indirectly  utilized  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

7.  Nondisplacement  of  Employed 
Workers 

A  student  volunteer  may  not  perform 
any  service  or  duty  which  would 
supplant  the  hiring  of  workers  who 
would  otherwise  be  employed  to 
perform  similar  services  or  duties;  or 
result  in  the  displacement  of  employed 
workers  or  impair  existing  contracts  for 
service. 

8.  Noncompensation  for  Services 

No  volunteer  or  other  person, 
organization,  or  agency  shall  request  or 
receive  any  compensation  for  services 
of  student  volunteers.  No  volunteer  site 
or  any  member  or  cooperating 
organization  shall  be  requested  or 
required  to  contribute,  or  to  solicit 
contributions,  to  establish  any  part  of  a 
local  share.  This  does  not  prevent  the 
acceptance  of  cash  contributions  made 
voluntarily  and  without  condition  to  the 
grantee  for  legitimate  charitable 
purposes. 

9.  Volunteer  Status 

Student  volunteers  are  not  employees 
of  the  sponsoring  organization  or  the 
U.S.  Government  while  volunteers. 

10.  Nepotism 

Persons  selected  for  project  staff 
positions  may  not  be  related  by  blood  or 
marriage  to  other  project  staff,  sponsor 
staff  or  officers,  or  members  of  the 
sponsor  Board  of  Directors  unless  there 
is  concurrence  by  ACTION. 

(42  U.S.C.  4974) 

Following  is  an  address  list  of 
ACTION  Regional  Offices,  along  with 
the  addresses  of  ACTION  State  Offices 
under  their  jurisdiction: 

Region  I 

ACTION  Regional  Office,  10  Causeway 
Street,  room  473.  Boston.  MA  02222-1039 
Telephone:  617/565-7000. 


ACTION  State  Office,  1  Commercial  Plaza. 
21 8t  Floor.  Hartford,  CT  06103-3510 
Telephone:  203/240-3237. 

ACTION  State  Office,  U.S.  Courthouse, 
room  305.  76  Pearl  Street,  Portland.  ME 
04101-4188  Telephone:  207/780-3414. 

ACTION  State  Office,  10  Causeway  Street, 
room  473.  Boston,  MA  02222-1039  Telephone: 
617/565-70ia 

(New  Hampshire/Vermont) 

ACTION  State  Office.  Federal  Post  Office 
&  Courthouse,  55  Pleasant  Street,  room  223, 
Concord.  NH  03301-3939  Telephone:  603/225- 
145a 

ACTION  State  Office.  lohn  O.  Pastore 
Federal  Bldg..  room  232.  Two  Exchange 
Terrace,  Providence,  Rl  02903-1758 
Telephone:  401/528-5424. 

Region  n 

ACTION  Regional  Office.  6  World  Trade 
Center,  room  758,  New  York,  NY  10048-0206 
Telephone:  212/466-3481. 

ACTION  Stale  Office,  6  World  Trade 
Center,  room  758,  New  York,  NY  10048-0206 
Telephone:  212/466-4471. 

ACTION  State  Office,  44  South  Clinton, 
suite  702.  Trenton,  N)  08600-1507  Telephone: 
609/989-2243. 

(Puerto  Rico/Virgin  Islands) 

ACTION  State  Office.  U.S.  Federal  Office 
Building,  150  Carlos  Chardon  Avenue,  suite 
G-49,  Hato  Rey,  PR  00917-1737  Telephone: 
809/766-5314 

Region  III 

ACTION  Regional  Office.  U.S.  Customs 
House,  room  106,  2nd  &  Chestnut  Streets, 
Philadelphia.  PA  19106-2912  Telephone:  215/ 
597-9972. 

(Delaware/Maryland) 

ACTION  State  Office.  Federal  Building.  31 
Hopkins  Plaza,  room  1125,  Baltimore,  MD 
21201-2814  Telephone:  301/962-4443. 

ACTION  State  Office,  Federal  Building, 
room  372-D,  600  Martin  Luther  King.  ]r.  Place. 
Louisville.  KY  40202-2230  Telephone:  502/ 
582-6384. 

ACTION  State  Offit*.  Leveque  Tower, 
room  304A.  50  W.  Broad  Street.  Columbus, 
OH  43215-2888  Telephone:  614/469-7441. 

ACTION  State  Office,  Gateway  Building, 
3535  Market  Street,  room  2460.  Philadelphia, 
PA  19104  Telephone:  215/596-4077 

(Virginia/District  of  Columbia) 

ACTION  State  Office,  400  N.  8th  Street, 
room  1119,  P.O.  Box  10066,  Richmond,  VA 
23240-1832  Telephone:  604/771-2197. 

ACTION  State  Office,  603  Morris  Street 
2nd  Roor,  Charleston,  WV  25301-1409 
Telephone:  304/347-5246. 

Region  IV 

ACTION  Regional  Office,  101  Marietta 
Street  NW.,  suite  1003,  Atlanta,  GA  30323- 
2301  Telephone;  404/331-2860. 

ACTION  Slate  Office,  Beacon  Ridge 
Towers,  room  770.  600  Beacon  Parkway  West 
Birmingham,  AL  35209-3120  Telephone:  205/ 
290-7184. 

ACTION  State  Office.  3165  McCrory  Street 
suite  115.  Orlando,  FL  32803-3750  Telephone: 
407/648-6117 

ACTION  State  Office,  75  Piedmont 
Avenue.  N.E..  suite  462,  Atlanta.  GA  30303- 
2587  Telephone:  404/331-4646. 


ACTION  State  Office,  Federal  Building, 
room  lOOS-A  100  West  Capital  Street 
Jackson.  MS  39289-1092  Telephone:  801/965- 
5664. 

ACTION  State  Office,  Federal  Building, 
P.O.  Century  Station.  300  Fayefteville  Street 
Mall,  room  131,  Raleigh.  NC  27601-1739 
Telephone:  919/856-4731. 

ACTION  Stale  Office,  Federal  Building, 
room  872. 1835  Assembly  Street.  Columbia. 
SC  29201-2430  Telephone:  803/765-5771. 

ACTION  State  Office,  265  Cumberland 
Bend  Drive.  Nashville.  TN  37228-1690 
Telephone:  815/736-4561.  t 

Region  V 

ACTION  Regional  Office.  175  West 
Jackson  Boulevard  suite  1207,  Chicago,  IL 
60604-2704  Telephone:  312/353-5107. 

ACTION  State  Office.  175  West  Jackson 
Blvd.,  room  1207,  Chicaga  IL  60604-270* 
Telephone:  312/353-3622. 

ACTION  Stale  Office,  46  East  Ohio  Street 
room  457,  Indianapolis,  IN  46204-1922 
Telephone:  317/266-^724. 

ACTION  State  Office.  Federal  Building, 
room  722. 210  Walnut  Street  Des  Moines,  lA 
50309-2195  Telephone:  515/284-4816. 

ACTION  State  Office.  Federal  Building, 
room  658,  231  West  Lafayette  Blvd..  Detroit 
MI  48228-2799  Telephone:  313/226-7848. 

ACTION  State  Office,  431  South  7th  Street 
room  2480.  Minneapolis,  MN  55415 
Telephone:  612/334-4083. 

ACTION  Slate  Office,  Federal  Building,  517 
East  Wisconsin  Avenue,  room  601, 
Milwaukee.  WI  53202-4507  Telephone:  414/ 
291-111& 
Region  VI 

ACTION  Regional  Office.  1100  Commerce, 
room  6B11.  Dallas.  TX  75242-0696  Telephone: 
214/767-9494. 

ACTION  State  Office.  Federal  Building, 
room  2506.  700  West  Capitol  Street  Little 
Rock.  AR  72201-3291  Telephone:  501/324- 
5234. 

ACTION  State  Office.  Federal  Building, 
room  248.  444  SE.  Quincy,  Topeka.  KS  eeeO»- 
3501  Telephone:  913/295-2540. 

ACTION  Slate  Office.  640  Main  Street 
suite  102.  Baton  Rouge,  LA  70801-1910 
Telephone:  504/389-0471. 

ACTION  Slate  Office.  Federal  Office 
Building.  911  Walnut  room  1701,  Kansas  City. 
MO  64106-2009  Telephone:  816/426-5256. 

ACTION  Stale  Office.  First  Interstate 
Plaza,  125  Lincoln  Avenue,  suite  214-B,  Santa 
Fe.  NM  87501-2026  Telephone:  505/968-6577. 

ACTION  Slate  Office.  200  NW.  5th  Street 
suite  912.  Oklahoma  City.  OK  73102-6093 
Telephone:  405/231-5201. 

ACTION  Stale  Office.  611  East  Sixth 
Street,  suite  404,  Austin.  TX  78701-3747 
Telephone:  512/482-5671. 

Region  VUI 

ACTION  Regional  Office.  Executive  Tower 
Building,  suite  293a  1405  Curtis  Street 
Denver.  CO  80202-2349  Telephone:  303/844- 
2671. 
(Colorado/Wyoming) 

ACTION  Slate  Office.  Columbine  Building, 
room  301. 1845  Sherman  Street.  Denver.  CO 
80203-1167  Telephone:  303/e66-107a 
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ACTION  Slate  Office.  Federal  Office 
Building.  Drawer  10051.  301  South  Park,  room 
192.  Helena.  MT  59626-0101  Telephone:  406/ 
449-5404. 

ACTION  State  Office.  Federal  Building, 
room  156. 100  Centennial  Mall  North.  Lincoln. 
NE  68508-3896  Telephone:  402/437-6493. 

(North  A  South  Dakota) 

ACTION  State  Office.  Federal  Building, 
room  225,  225  S.  Pierre  Street.  Pierre.  SD 
57501-2452  Telephone:  605/224-5996. 

ACTION  State  Ofnce.  Frank  E.  Moss  U.& 
Courthouse.  350  South  Main  Street,  room  484, 
Salt  Lake  City,  UT  84101-2198  Telephone: 
801/524-5411. 

Region  IX 

ACTION  Regional  Office.  211  Main  Street, 
rtom  53a  San  Francisco,  CA  94105-1914 
Telephone:  415/744-3048. 

ACTION  State  Office.  522  North  Central, 
room  205-A,  Phoenix.  AZ  85004-2190 
Telephone:  602/379-t825. 

ACTION  State  Office.  Federal  Building, 
room  11221, 11000  Wilshire  Blvd..  Los 
Angeles,  CA  90024-3671  Telephone:  213/575- 
7421. 

(Hawaii/Guam/ American  Samoa] 

ACTION  State  Office.  Federal  Building, 
«6328,  P.O.  Box  50024,  300  Ala  Moana  Blvd.. 
Honolulu,  HI  96850-0001  Telephone:  808/541- 
2S3Z 

ACTION  State  Office,  4600  Kietzke  Lane, 
suite  E-141.  Reno,  NV  89502-5033  Telephone: 
702/784-5314. 

Region  X 

ACTION  Regional  Office,  Jackson  Federal 
Office  Building,  915  Second  Avenue,  suite 
3190.  Seattle',  WA  98174-1103  Telephone:  206/ 
563-1558. 

(Alaska  /Washington). 

ACTION  State  Office.  Jackson  Federal 
Office  Building.  915  Second  Avenue,  suite 
3190,  Seattle,  WA  98174-1103  Telephone:  206/ 
553-4975. 

ACTION  State  Office,  304  North  8th  Street, 
-oom  344.  Boise,  ID  83702-5835  Telephone: 
^08/334-1707.    ■ 
ACTION  State  Office,  Federal  Building, 
-■om  647.  511  NW.  Broadway,  Portland,  OR 
^'209-3416  Telephone:  503/326-2261 

Dated  in  Washington,  DC.  on  November  13, 
91. 

ie  A.  Kenny, 

■rector.  ACTION. 

■R  Doc.  91-27680  Filed  11-15-91;  8:45  am] 

•LUNG  COOC  (0S0-2>-«i 


ePARTMENT  OF  AGRICULTURE 
od  Safety  and  Inspection  Service 
•cketNo.  91-036N] 

nonal  Advisory  Committee  on 
-<crobiological  Criteria  for  Foods; 
dominations  for  Membership 

This  notice  announces  the 
Department's  intent  to  solicit 
nominations  for  membership  on  the 


National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods. 

The  Committee  was  established  in 
April  1988  as  a  result  of  a 
recommendation  by  a  1985  report  of  the 
National  Academy  of  Sciences' 
Committee  on  Food  Protection, 
Subcommittee  on  Microbiological 
Criteria,  entitled  "An  Evaluation  of  the 
Role  of  Microbiological  Criteria  for 
Foods." 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Service  concerning  the  development  of 
microbiolocial  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
food  has  been  processed  using  good 
iranufacturing  practices. 

Nominations  for  membership  are 
being  sought  from  individuals  with 
scientific  expertise  in  the  fields  of 
Epidemiology,  Food  Technology, 
Microbiology,  Packaging,  Pathology, 
Public  Health,  and/or  Toxicology. 

Appointment(3)  to  the  Committee  will 
be  made  by  the  Secretary  of  Agriculture, 
after  consultation  with  the  Secretary  of 
Health  and  Human  Services.  Nominees 
v/ill  be  considered  without 
discrimination  for  any  reason  such  as 
race,  color,  religion,  sex,  national  origin, 
age,  or  marital  status.  Because  of  the 
complexity  of  the  issues  to  be 
addressed,  it  is  anticipated  that  the  full 
Committee  will  meet  quarterly  and 
subcommittees  will  meet  as  deemed 
necessary. 

Interested  persons  are  invited  to 
submit  a  typed  resume  to  Executive 
Secretariat,  Food  Safety  and  Inspection 
Service,  room  3175-South  building,  14th 
and  Independence  Avenue.  SW., 
Washington.  DC  20250.  Nominations  for 
membership  must  be  postmarked  no 
later  than  December  18, 1991.  For 
additional  information,  please  contact 
Linda  Hayden  at  the  above  address,  or 
by  telephone  on  (202)  720-9150. 

Done  at  Washington,  DC.  on:  November  12. 
1991. 

Ronald ).  Prucfaa. 

Acting  Administrctor. 

[FR  Doc.  91-27554  Filed  11-15-91: 8:45  am] 

MLUNO  COOC  341<H3ll-« 


Forest  Service 

Grand  island  Advisory  Commission 
h'eeting  Notice 

AQENCV:  Forest  Service.  USDA. 

action:  Grand  Island  Advisory 
Commission  Meeting. 


summary:  The  Grand  Island  Advisory 
Commission  Meeting  originally 
scheduled  for  November  24  at  1:00  pm  at 
the  Munising  Ranger  District  OJ^ce  in 
Munising.  Michigan  (cited  in  the  Federal 
Register  as  56  FR  56972.  November  7, 
1991)  has  been  cancelled.  The  meeting 
has  been  rescheduled  for  December  15 
at  1:00  pm  at  the  Munising  Ranger 
District  Office  in  Munising,  Michigan. 
An  agenda  for  that  meeting  will  consist 
of  Update  on  East  Channel  Lighthouse 
past  and  future,  Michigan  State  Update 
on  surveys  being  done,  updated  from 
Core  Team  on  suggested  changes  in 
alternatives  and  further  discussion  on  a 
new  alternative. 

Interested  members  of  the  pubhc  are 
encouraged  to  attend. 

POR  FURTHER  INFORMATKMI  COm-ACT: 

Direct  questions  about  this  meeting  to 
Art  Easterbrook,  Staff  Officer,  Hiawatha 
National  Forest.  2727  N.  Lincoln  Road, 
Escanaba.  MI  49829,  (906)  786-4062. 

Dated:  Noveml>er  12, 1991. 
William  F.  Spinnw. 
Forest  Supervisor. 
[FR  Doc.  91-27738  Filed  11-15-81;  8:45  amj 
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National  Agricultural  Statistics  Service 
Cattle  Report  Date  Changes 

Notice  is  hereby  given  that  the 
National  Agricultural  Statistics  Service 
(NASS)  has  changed  release  dates  for 
Cattle  inventory  and  Cattle  On  Feed 
reports  to  Fridays  beginning  in  1992. 
When  Friday  is  a  hoHday.  the  report  will 
be  issued  on  the  last  workday  before  the 
holiday.  This  change  was  supported  by 
both  the  public  comments  received  on 
the  proposal  in  the  Federal  Register  of 
September  25. 1991.  and  analysis  of  the 
effects  of  different  release  days  on  cattle 
prices  and  marketings. 

The  specific  release  dates  for  1992  are: 
Cattle  inventory  report,  February  7  and 
]uly  24;  and  Cattle  On  Feed  report, 
January  31,  February  21,  March  20,  April 
24,  May  22,  June  19,  July  24,  August  21, 
September  18,  October  23,  November  20, 
and  December  18, 

For  more  information  contact  William 
L.  Pratt,  Chief,  Livestock,  Dairy  and 
Poultry  Branch,  Estimates  Division, 
room  5906-S,  NASS/USDA. 
Washington,  DC  20250. 

Dated:  November  12, 1991, 
Charles  E.  Caudill, 
Administrator. 
(FR  Doc.  91-27570  Filed  11-15-81;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Ebrahim  Esnuiiii-Shad;  Order  Denying 
Permission  to  Apply  For  or  Use  Export 
Licenses 

In  the  matter  of:  Ebrahim  Esmaill-Shad,  34E 
Elsham  Road,  Kensington,  United  Kingdom, 
and  c/o  Overseas  Hybrid  Systems,  Unit  #3. 
Catherine  Wheel  Road,  Brentford,  Middlesex 
TW8  8BD.  United  Kingdom.  Respondent. 

On  May  16, 1990.  Ebrahim  Esmaili- 
Shad  (Shad)  was  convicted  of  violating 
section  2410(a]  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.A.  app, 
2401-2420  (1991))  (EAA).»  Section  11(h) 
of  the  EAA  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce,*  no  person  convicted  of  a 
violation  of  the  EAA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  EAA  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799  (1991)) 
(the  Regulations),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  export  Ucense  issued 
pursuant  to  the  EAA  in  which  such  a 
person  has  any  interest  at  the  time  of  his 
conviction  may  be  revoked. 

Pursuant  to  55  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  EAA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Shad's 
conviction  for  violating  the  EAA.  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement.  I 
have  decided  to  deny  Shad  permission 
to  apply  for  or  use  any  export  license, 
including  any  general  license,  issued 
pursuant  to.  or  provided  by,  the  EAA 
and  the  Regulations,  for  a  period  of  10 
years  from  the  date  of  his  conviction. 


'  The  EAA  expired  on  Sep(eint>er  30, 1990. 
Executive  Order  12730  (55  FR  40373.  October  2, 
1990)  continued  the  Regulations  In  effect  under  the 
International  Emergency  Economic  Powers  Act  (SO 
U.S.CA  1701-1706  (1001)). 

*  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Export  Licensing,  in  conaultation  Mnth  the 
Director.  OfTica  of  Export  Enforcement  exercises 
the  authority  granted  to  the  Secretary  by  section 
11(h)  of  the  EAA. 


The  ID-year  period  ends  on  May  16, 
2000, 1  have  also  decided  to  revoke  all 
export  licenses  issued  pursuant  to  the 
EAA  in  which  Shad  had  an  interest  at 
the  time  of  his  conviction. 
Accordingly,  //  is  hereby  Ordered. 

I.  All  outstanding  individual  validated 
licenses  in  which  Shad  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Shad's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Until  May  16.  2000.  Ebrahim 
Esmaili-Shad.  34E  Elsham  Road. 
Kensington,  United  Kingdom,  and  c/o 
Overseas  Hybrid  Systems,  Unit  #3, 
Catherine  Wheel  Road,  Brentford, 
Middlesex  TW8  8BD.  United  Kingdom, 
hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations,  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (1) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization,  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  fiom  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations:  and  (v)  in  financing, 
forwarding,  transporting,  or  other 
servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  5  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Shad  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order, 


IV,  As  provided  in  5  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license, 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to.  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions, 

V,  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  May  16, 
2000. 

VI,  A  copy  of  this  Order  shall  be 
delivered  to  Shad.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  November  5, 1991. 
Iain  S.  Baird. 

Director.  Office  of  Export  Licensing. 
(FR  Doc.  91-27634  Filed  11-15-81;  8:45  am) 
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international  Trade  Administration 
(A-S8S-0mi  1 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AOENCV:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review, 

tUMMARV:  In  response  to  requests  by  the 
petitioners,  a  domestic  interested  party, 
and  certain  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidtunping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  to  the  United  States. 
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Proton  Electronic  Industrial  Co.,  Ltd.,  for 
the  period  April  1. 1969  through  March 
31, 1990.  The  preliminary  results  ii>dicate 
the  existence  of  dumping  margins  for  the 
respondent  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  di^erences 
between  United  States  price  and  foreign 
market  value.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  November  18. 1991. 

FOR  FURTNCR  INFOMflATtOM  CONTACT. 

C.  Leon  McNeill,  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  US. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2923. 

SUPPLEMEKTARV  MFOfWATION: 
Background 

On  July  la  1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  31378)  the 
final  results  of  its  last  administrative 
review  of  the  antidumping  duty  order  on 
color  television  receivers,  except  for 
video  monitors,  from  Taiwan  (49  FR 
18336.  April  30. 1984).  In  April  1990.  the 
petitioners,  a  domestic  interested  party, 
and  certain  respondents  requested,  in 
accordance  with  §  353.22(a)  of  the 
Department's  Regulations,  that  we 
conduct  an  administrative  review  of  the 
April  1, 1989  through  March  31. 1990 
period. 

We  published  a  notice  of  initiation  of 
the  antidumping  duty  administrative 
review  on  )une  1, 1990  (55  FR  22366). 

The  Department  initiated  a  review  for 
Action.  AOC.  Capetronic,  Funai, 
Hitachi,  Kuang  Yuan,  Nettek, 
Pa-amount,  Philips,  Proton  Electronic 
Industrial  Co.,  Ltd.  (Proton).  RCA, 
Sampo.  Sanyo.  Shinlee  Corp.,  Shirasuna, 
Tatung,  and  Teco  Electric  and 
Machinery  Co..  Ltd.  for  the  period 
March  1. 1988  through  April  31. 1990. 
Preliminary  results  for  Action,  AOC, 
Capetronic  Funai.  Hitachi.  Kuang  Yuan. 
Nettek,  Paramount.  Philips,  RCA, 
Sampo,  Sanyo.  Shinlee  Corp..  Shirasuna. 
Tatung,  and  Teco  Electric  and 
Machinery  Co.,  Ltd.  were  published  in 
the  Federal  Register  on  August  1. 1991 
(56  FR  36765).  Due  to  the  timely  filing  of 
an  allegation  of  sales  made  in  the  home 
market  below  the  cost  of  production, 
preliminary  results  for  Proton  were  not 
included  in  the  August  1. 1991  notice. 
The  Department  has  now  conducted  the 
administrative  review  from  Proton  for 
the  April  1, 1988  through  March  31. 1990 
period,  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  (the  Tariff  Act). 


On  August  2a  1990  and  )une  21. 1991. 
Proton  submitted  its  questionnaire 
response  to  the  Department.  On  June  25. 
1991,  Zenith  alleged  that  Proton  sold 
color  televisions  in  the  home  market 
during  the  April  1. 1989  through  March 
31. 1990  period  at  prices  below  the  cost 
of  production.  After  considering  Zenith's 
allegation,  we  initiated  a  cost 
investigation.  On  September  3. 1991. 
Proton  submitted  its  cost  questionnaire 
response  to  the  Department. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  color  television  receivers, 
except  for  video  monitors,  complete  or 
incomplete,  from  Taiwan.  The  order 
covers  all  television  receivers  regardless 
of  tariff  classification.  Effective  )anuary 
1, 1989,  this  merchandise  is  classified 
under  Harmonized  Tariff  Schedule 
(HTS]  items  8528.10.80.  8529.90.15. 
8529.90.20.  and  8540.11.0a  Prior  to 
January  1. 1989,  the  merchandise  was 
classifiable  under  item  numbers 
684.9246.  684.9248.  684.9250.  684.9252, 
684.9253,  684.9255.  684.9256.  684.9258. 
684.9282.  884.9263.  684.9270,  684.9275. 
684.9655,  684.9656,  684.9658,  684.9660. 
684.9663.  684  9884,  684  9866,  687.3512. 
687.3513.  687.3514.  687.3516,  687.3518, 
and  687.3520  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States.  Proton,  for  the  period 
April  1. 1989  through  March  31, 1990. 

United  States  Price 

In  calculatmg  United  States  price 
(U.S.  price),  the  Department  used 
exporter's  sales  price  (ESP),  as  defined 
in  section  772  of  the  Tariff  Act.  ESP  was 
based  on  the  packed  delivered  prices  to 
the  first  unrelated  purchasers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  ocean  freight, 
marine  insurance,  U.S.  and  foreign 
inland  freight,  U.S.  and  foreign 
brokerage  fees,  U.S.  customs  duties, 
discounts,  rebates,  credit  expenses, 
warranty  expenses,  advertising,  sales 
pro.motion  expenses,  royalties, 
commissioiu  to  unrelated  parties, 
inventory  carrying  costs,  and  the  U.S. 
subsidiary's  indirect  selling  expenses. 
Where  applicable,  we  made  an  addition 
to  import  duties  not  collected  on 
i.mported  raw  materials  used  to  produce 
subsequently  exporied  merchandise. 

We  accounted  for  commodity  tax 
imposed  in  Taiwan,  but  not  collected  by 
reason  of  exportation  to  the  United 
States,  by  multiplying  the  appropriate 


duty  paying  value  (DPV)  of  the 

merchandise  sold  in  the  United  States 
by  the  fax  rate  In  Taiwan,  and  adding 
the  result  to  the  U.S.  price.  In  Taiwan, 
the  DPV  is  the  ex-fJactory  price  for 
merchandise  produced  in  a  bonded 
factory;  for  merchandise  produced  in  an 
unbonded  factory,  the  DPV  is  the  price 
to  the  first  unrelated  purchaser  in  the 
United  States. 

We  accounted  For  the  value-added  tax 
(VAT)  imposed  in  Taiwan,  but  not 
collected  by  reason  of  exportation  to  the 
United  States,  by  multiplying  the  US. 
invoice  value  by  the  VAT  rate,  and 
adding  the  result  to  U.S.  price.  No  other 
adjustments  were  claimed  or  allowed. 

Foceign  Market  ValiM 

In  calculating  foreign  market  value 
(FMV).  we  used  home  market  price,  or 
constructed  value,  as  defined  in  section 
773  of  the  TarifT  Act  as  appropriate. 

Zenith  alleged  that  Proton  sold 
televisions  in  the  home  market  at  prices 
below  the  cost  of  production.  We 
considered  the  allegation  sufficient  to 
warrant  an  investigation  of  possible 
sales  below  the  cost  of  production. 

When  more  than  ten  percent  of  the 
home  market  sales  of  a  pcurticular  model 
are  determined  to  be  below  cost,  we 
exclude  those  below-cost  sales  from  our 
FMV  calculation.  In  this  case,  we  found 
it  urmecessary  to  exclude  sales  in  the 
home  market,  because  less  than  ten 
percent  of  sales  were  below  cost 

Home  market  price  was  based  on  the 
packed,  delivered  price  to  unrelated 
purchasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
inland  freight  insurance,  rebates,  credit 
expenses,  discounts,  warranty  expenses, 
advertising,  royalties,  after-sale 
warehousing,  differences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing. 

We  also  made  adjustments  to  home 
market  price,  where  epplicable,  for 
indirect  selling  expenses  to  offset 
commissions,  and  to  offset  U.S.  selling 
expenses  deducted  in  ESP  calculations, 
but  not  for  amounts  exceeding  the  U.S. 
commissions  and  expenses.  Finally,  we 
made  circumstance-of-sale  adjustments 
for  conunodity  tax  differences  and  VAT 
differences,  where  appropriate.  No  other 
adjustments  were  claimed  or  allowed. 

We  used  constructed  value  when 
there  were  no  contemporaneous  sales  of 
such  or  similar  merchandise  In  the  home 
market.  Constructed  value  consisted  of 
the  sum  of  the  costs  of  materials, 
fabrication,  and  general  expenses; 
profit;  and  the  cost  of  export  packing. 
We  used  the  actual  amounts  exceeded 
the  statutory  minimum  amounts. 
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We  made  adjustments  to  constructed 
value,  where  applicable,  for  credit, 
warehousing,  warranty,  advertising, 
royalty,  and  indirect  selling  expenses. 

Preliminary  Result  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margin  exists  for  the 
period  April  1, 1989  through  March  31, 
1990: 


Manulacturar/wportar 

Mwgin 
(pwcwtt) 

Proton  ElKtronic  Industrial  Co.,  Ud 

1.54 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  ten 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter. 

Interested  parties  may  submit  case 
briefs  and/or  written  comments  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  the  case  briefs 
and  comments,  may  be  filed  not  later 
than  37  days  after  Uie  date  of 
publication. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  of  1.54 
percent  based  on  the  above  margin  shall 
be  required  for  Proton.  For  any  future 
entries  of  this  merchandise  from  an 
exporter  not  covered  in  this  or  prior 
reviews,  who  is  unrelated  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of 
estimated  antidumping  duties  of  7.07 
percent  shall  be  required.  This  figure  is 
the  highest  non-BIA  rate  from  the  most 
recent  period  for  any  firm  in  this  case 
(56  FR  36765,  August  1, 1991).  These 
deposit  requirements  are  effective  for  all 
shipments  of  color  television  receivers, 
except  video  monitors,  from  Taiwan, 
entered,  or  withdrawn  from  warehouse. 


for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations  (19  CFR  353.22)  (1990). 

Dated  November  6. 1991. 
Marjoria  A.  Chorllns, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-27674  Filed  11-15-81;  8:45  sm] 
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[A-S88-048] 

Steel  Wire  Rope  From  Japan; 
Determination  Not  To  Revoke 
Antidumping  Rndlng 

aokncy:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  steel  wire  rope 
from  Japan. 

CFFKCnvi  date:  November  18. 1991. 
POm  FURTHER  INFORMA-nON  CONTACT: 
Sheila  E.  Forbes  or  Thomas  F.  Futtner. 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  377-8120/ 
3814. 
•UPPt^MKNTARY  INFORMATION: 

Background 

On  October  1, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  49745)  its 
intent  to  revoke  the  antidumping  finding 
on  steel  wire  rope  from  Japan  (38  FR 
28571.  October  15. 1973).  The 
Department  may  revoke  an  order  if  the 
Secretary  concludes  that  the  order  is  no 
longer  of  interest  to  Interested  parties. 
We  did  not  receive  a  request  for 
administrative  review  of  the  finding  for 
the  last  five  consecutive  annual 
anniversary  months,  and  therefore, 
published  a  notice  of  intent  to  revoke 
the  finding  pursuant  to  19  CFR 
353.25(d)(4). 

On  October  2. 1991.  the  Committee  of 
Domestic  Steel  Wire  Rope  and  Specialty 
Cable  Manufacturers  objected  to  our 
intent  to  revoke  the  finding.  Therefore, 
we  no  longer  intend  to  revoke  the 
Rnding. 


Dated;  November  8, 1991. 
loseph  A.  Spetrini.  I 

Deputy  Assistant  Secretary  For  Compltance. 
(FR  Doc  91-27675  Filed  11-15-91:  8:45  am] 

MIXMO  COM  M10-0S-M  | 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Tectmology 

AOINCY:  National  Institute  of  Standards 
and  Technology,  DOC. 
action:  Notice  of  partially  closed 
meetings 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  5  U.S.C.  app., 
notice  is  hereby  given  that  the  National 
Institute  of  Standards  and  Technology 
Visiting  Committee  on  Advanced 
Technology  will  meet  on  Tuesday, 
December  3, 1991,  from  8:30  a.m.  to  5 
p.m.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
nine  members  appointed  by  the  Director 
of  the  National  Institute  of  Standards 
and  Technology  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development  engineering, 
labor,  education,  management 
consulting,  environment  and 
international  relations.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  Presentations  will  be 
given  on  implementation  of  industrial 
relations  policies,  an  overview  of  the 
Computer  Systems  Laboratory,  reviews 
of  competence  programs  in 
biotechnology  and  lightwave 
technology,  the  Fastener  Certification 
Program,  and  the  Advanced  Technology 
Program.  The  meeting  will  include 
laboratory  tours  on  earthquake 
research,  molecular  spectroscopy  on 
surfaces,  and  microstructure  research. 

The  discussion  on  NIST  Budget, 
scheduled  to  begin  at  4  p.m.  and  end  at  5 
p.m.  on  December  3. 1991,  will  be  closed. 
DATtS:  The  meeting  will  convene 
December  3. 1991,  at  8:30  a.m.  and  will 
adjourn  at  5  p.m.. 

addresses:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration 
Building,  National  Institute  of  Standards 
and  Technology.  Gaithersburg. 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dale  E.  Hall,  Visiting  Committee 
Executive  Director,  National  Institute  of 
Standards  and  Technology. 
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Gaithersburg,  Maryland  20699, 
telephone  number  (301)  975-215a 
SUPfLEMENTAflV  MFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  August 
20, 1990,  that  portions  of  the  meeting  of 
the  Visiting  Committee  on  Advanced 
Technology  which  involve  examination 
and  discussion  of  the  budget  for  the 
Institute  may  be  closed  in  accordance 
with  section  552(b)(9)(B)  of  title  5. 
United  States  Code,  since  the  meeting  is 
likely  to  disclose  financial  hifonnation 
that  may  be  privileged  or  confidential. 

Dated:  November  8. 1961. 
|oha  W.  LyoiM. 
Director. 

|FR  Doc  91-27563  Filed  11-15-01;  8:45  an] 
MUMO  coot  isi*-o-« 


National  Oceante  and  Atmospheric 
Administration 

Bycatch  Reduction  in  Shrimp  Fisheries 
off  the  South  Atlantic  States  and  m  ttie 
Guff  of  Mexico 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnOfC  Notice  of  availability  of  Shrimp 
Trawl  Bycatch  Research  Requirements 
Document  and  announcement  of  a 
regional  bycatch  research  planning 
en^ort. 

SUMBfURV:  NMFS  announces  the 
availabibty  of  a  document  entitled 
"Shrimp  Trawl  Bycatch  Research 
Requirements."  This  document  responds 
to  Congressional  requirements  imposed 
pursuant  to  1990  Amendments  to  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Section  304(g]  of  the  Magnuson  Act,  as 
amended,  requires  the  Secretary  of 
Commerce  (Secretary)  to  "establish  by 
regulation  a  3-year  program  to  assess 
the  impact  on  fishery  resources  of 
incidental  harvest  by  the  shrimp  trawl 
fishery"  opertiting  in  areas  under  the 
authority  of  the  South  Atlantic  and  Gulf 
of  Mexico  Fishery  Management 
Councils.  In  the  document,  the  Secretary 
establishes  scientific  protocols  for 
updating  bycatch  estimates,  collecting 
data  needed  to  assess  the  status  and 
condition  of  fish  stocks  signiricantly 
affected  by  shrimp  trawler  bycatch, 
developing  and  evaluating  bycatch 
reduction  devices  (BROs),  and  for 
evaluating  impacts  of  selected 
management  options.  The  document 
also  discusses  the  bycatch  research 
program  being  conducted  through  a 
coordinated  planning  effort  with 
commercial  and  recreational  fishing 
interests,  state  fishery  management 


agencies.  Regional  Fishery  Management 
Councils,  regional  marine  Sshery 
commissions,  and  environmental 
organizations.  By  making  this  document 
available  to  interested  parties,  the 
Secretary  intends  to  promote 
cooperative  efforts  to  resolve  this 
critical  shrimp  trawl  bycatch  problem. 
ADDRESSES:  Requests  for  copies  of  this 
document  should  be  sent  to  Mr.  Ronald 
L  Schmied,  Southeast  Regional  Offlce. 
National  Marine  Fisheries  Service,  9450 
Koger  Blvd.,  SL  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Schmied  (813-893-3141)  or  Scott 
Nichols  (601-762-4591). 
SUPPLEMENTARY  INFORMATION:  While 
many  fisheries  target  single  species  or 
stocks  and  employ  the  most  efficient 
techniques  and  gear  in  the  directed 
harvest  of  these  species,  gear  is  seldom 
totally  selective  and  other  species  are 
taken  incidentally.  Most  fisheries 
woridwide  have  an  incidental  capture  of 
nontarget  species.  These  nontarget 
species  are  collectively  termed  bycatch. 

In  some  Rsheries,  the  bycatch  is 
commercially  valuable  and  is  landed 
along  with  the  target  species.  In  others, 
bycatch  consists  of  non-marketable 
species  or  age  groups  that  are  discarded 
after  the  target  species  have  been 
removed.  In  such  cases,  the  bycatch  is  a 
nuisance  to  the  fishery.  However,  the 
mortality  of  some  bycatch  species  may 
adversely  affect  other  fisheries  and  the 
ecosystem  as  a  whole. 

Bycatch  discards  in  the  shrimp 
fisheries  of  the  Gulf  of  Mexico  and  along 
the  southern  Atlantic  coast  of  the  United 
States  have  been  estimated  at  over  10 
billion  fish  per  year,  with  most  of  the 
catch  composed  of  groundfish  like 
croaker,  sea  trout,  porgies,  and  spot  The 
principal  gear  used  in  these  fisheries  is 
the  otter  trawl,  a  non-selective  bottom 
trawl  that  incidentally  catches  a  variety 
offish  and  invertebrate  species.  The 
species  and  size  of  individuals  captured 
determines  the  edibility  and 
marketability  of  bycatch. 

Historically,  in  shrimp  fisheries, 
bycatch  that  was  edible  or  marketable 
was  either  consumed  by  the  crew  and 
their  families  or  sold  to  supplement 
share-based  wages.  There  are  neither 
any  economic  studies  of  the  retained 
finfish  bycatch  and  its  economic  impact 
at  the  vessel  operating  levet  nor  many 
studies  concerning  the  potential 
economic  impact  of  discarded  fish 
(especially  small  or  juvenile  specimens) 
on  other  fisheries.  Also,  while  bycatch 
estimates  by  species  exist  for  some  Gulf 
of  Mexico  finfish,  these  estimates  are 
based  on  data  collected  during  the  1970s 
and  eariy  19808  and.  as  such,  need  to  be 
updated. 


Recent  (November  1990)  amendments 
to  the  Magnuson  Act  are  indicative  of  a 
growing  Congressional  interest  in  the 
shrimp  bycatch  problem.  Section  304(g) 
of  the  .Magnuson  Act.  as  amended, 
directly  relates  to  this  issue: 

(1)  Within  9  months  after  the  date  of 
enactment  cf  the  Fishery  Conservation 
Amendments  of  1900,  the  Secretary  shall, 
after  consultation  with  the  Gulf  of  Mexico 
Fishery  Management  Council  and  South 
Atlantic  Fishery  Management  Council, 
establish  by  regulation  a  3-year  program  to 
assess  the  impact  on  fishery  resources  of 
incidental  harvest  by  the  shrimp  trawl  fishery 
within  the  authority  of  such  Councils. 

(2)  The  program  established  pursuant  to 
paragraph  (1)  shall  provide  for  the 
identification  of  stocks  of  fish  which  are 
subject  to  signiricant  incidental  harvest  in  the 
course  of  normal  shrimp  trawl  fish  activity. 

(3)  For  stocks  of  fish  identified  pursuant  to 
paragraph  (2),  with  priority  given  to  stocks 
which  (based  upon  the  best  available 
scientific  information)  are  considered  to  be 
overfbhed,  the  Secretary  shall  conduct — 

(A)  a  program  to  collect  and  evaluate  data 
on  the  nature  and  extent  (including  the 
spatial  and  temporal  distribution)  of 
incidental  mortality  of  such  stocks  as  a  dtrecl 
result  of  shrimp  trawl  fishing  activities; 

(B)  an  assessment  of  the  status  and 
condition  of  such  stocks,  including  collection 
of  information  which  would  aUow  the 
estimation  of  life  history  parameters  with 
BufTicienl  accuracy  and  precision  lo  support 
sound  scientific  evaluation  of  the  effects  of 
various  management  alternatives  on  the 
status  of  sucb  stock:  and 

(C)  a  program  of  data  collection  and 
evaluation  for  such  stocks  on  the  magnitude 
and  distribution  of  fishing  mortality  and 
fishing  effort  by  sources  of  fishing  mortality 
other  than  shrimp  trawl  Hshing  activity. 

(4)  The  Secretary  sliall,  in  cooperation  with 
affected  interests,  commence  a  program  lo 
design,  and  evaluate  the  efficacy  of, 
technological  devices  and  other  changes  in 
Tishing  technology  for  the  reduction  of 
incidental  mortality  or  nontarget  fishery 
resources  in  the  course  of  shrimp  trawl 
fishing  activity.  Such  program  shall  take  into 
account  local  conditions  and  include 
evaluation  of  any  reduction  in  incidental 
mortabty,  as  well  ss  any  reduction  or 
inoeaae  in  the  retention  of  shrimp  in  the 
course  of  norma)  fishing  activity. 

The  '*Shrimp  Trawl  Bycatch  Research 
Requirements  Document"  announced  by 
this  Federal  Register  notice  has  been 
prepared  by  NMFS  in  partial  response  to 
the  above  Congressional  mandates.  The 
principal  goal  of  the  document  is  to 
provide  a  scientifically  sound  basis  for 
developing  and  implementing  a 
comprehensive,  well-coordinated 
research  plan  for  understanding  and 
reducing  shrimp  fishery  bycatch  in  the 
Southeast  Region.  Specific  objectives 
are  to: 

1.  Update  and  expand  bycatch 
estimates  temporally  and  spatially, 
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indudlng  offshore,  nearshoie,  and 
Inshofe  waters: 

2.  Assess  the  status  and  condition  of 
fish  stocks  significantly  impacted  by 
shrimp  trawler  bycatch  with  emphasis 
given  to  overfished  species  under  the 
authority  of  the  Gulf  and  the  South 
Atlantic  Fishery  Management  Councils; 
and 

3.  Identify,  develop,  and  evaluate 
gear,  non-gear  and  tactical  fishing 
options  for  reducing  bycatch. 

These  objectives  will  only  be 
achieved  tlvough  a  fully  cooperative 
research  and  development  effort  directly 
involving  NMFS,  the  commercial  and 
recreational  fishing  industries, 
universities,  state  fishery  management 
agencies,  regional  marine  fisheries 
commissions,  Regional  Fishery 
Management  Councils,  and 
environmental  organizations. 
Coordination  with  these  diverse  interest 
groups  will  be  accomplished  in  part 
through  a  30-member  Finfish  Bycatch 
Program  Steering  Committee  established 
by  the  Gulf  and  South  Atlantic  Fisheries 
Development  Foundation  (G4SAFDF) 
using  grant  funds  provided  by  NMFS 
under  the  Saltonstall  Kennedy  (S-K)  and 
Marine  Fisheries  Initiative  (MARPIN) 
programs.  Questions  regarding  the 
G4SAFDF  Steering  Conmiittee  and 
shrimp  trawler  bycatch  program  should 
be  directed  to  Mr.  Peter  Hoar  in  Tampa, 
Florida  (813-286-8390). 

Topics  covered  in  the  Research 
Requirements  Document  extend  from  a 
summary  by  the  bycatch  problem  to 
outreach  and  technology  transfer 
options.  Current  shrimp  fisheries  are 
described,  a  review  of  bycatch-related 
literature  is  presented,  recent 
developments  in  the  shrimp  fishery  are 
outlined,  and  predicted  bycatch  impacts 
on  other  fisheries  are  discussed. 
Additionally,  ongoing  NMFS,  state, 
university,  and  shrimp  industry  research 
and  development  activities  related  to 
bycatch  are  summarized.  A  discussion 
of  data  collection  needs  and  sampUng 
requirements  is  presented,  and  an 
overview  is  provided  on  stock 
assessments  and  current  status  of  stock 
knowledge.  A  development,  testing,  and 
sampling  protocol  for  BRDs  is  outlined 
and  approaches  for  evaluating 
management  options  from  biological  and 
economic  perspectives  are  presented. 
Finally,  the  Requirements  Doctmient 
discusses  communication  and 
coordination  needs,  and  administrative 
and  management  requirements. 

The  document  places  considerable 
research  emphasis  on  characterization 
of  shrimp  trawl  bycatch.  A  clear 
understanding  of  when,  where,  and  how 
many  individuals  of  a  given  species  and 
age  group  may  be  impacted  by  shrimp 


trawling  is  essential  for  effective 
management  by  bycatch  in  the 
Southeast.  Once  shrimp  trawl  bycatch  is 
adequately  described  and  quantified, 
stock  assessments  can  be  conducted  to 
establish  the  status  and  condition  of 
impacted  species,  and  bycatch  reductian 
options  can  be  evaluated  in  terms  of 
their  impacts  on  the  shrimping  industry 
and  other  commercial  and  recreational 
fisheries. 

Notably,  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  has 
prepared  draft  Amenchnent  6  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico.  If 
approved,  this  amendment  would 
require  all  shrimpers  trawling  for  shrimp 
in  the  Gulf  of  Mexico  EEZ  to  obUin  a 
vessel  permit  It  would  also  require 
vessels  selected  by  the  Regional  Science 
and  Research  Director  to  carry  an 
observer  to  collect  shrimp  harvest  and 
bycatch  data.  These  provisions  could 
substantially  assist  in  the 
implementation  of  a  bycatch  research 
program.  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will  be 
holding  public  hearings  on  this  draft 
amendment  in  November  and  December 
1991.  Copies  of  the  draft  amendment 
and  information  on  the  specific  dates 
and  locations  of  the  public  hearings  are 
available  from  the  gulf  of  Mexico 
Fishery  Management  Council  (Coutncif), 
Lincoln  Center,  suite  881,  S401  West 
Kennedy  Boulevard,  Tampa,  Florida 
33609. 

The  Magnuson  Act  Amendments 
specify  that  stock  assessments  be 
conducted  on  those  species  found  to  be 
subject  to  significant  incidental  harvest 
by  the  shrimp  trawl  fishery,  especially 
those  under  Federal  jurisdiction  that  are 
considered  to  be  overfished.  Data 
required  to  conduct  stock  assessments 
for  numerous  long-lived  species  may  be 
prohibitively  costly  to  collect  because  of 
the  need  to  adequately  sample  all  age 
categories  within  the  population.  Given 
these  constraints,  a  sampling  program  to 
obtain  vital  information  needed  for 
stock  assessments  is  discussed  in  the 
docimient. 

The  document  also  emphasizes 
technical  requirements  for  development 
and  evaluation  of  BRDs.  Cooperative 
work  with  industry  has  already  led  to 
the  identification  of  several  trawl  gear 
modifications  for  reducing  bycatch. 
Through  a  cooperative  research 
program,  these  approaches  and  others 
will  be  thoroughly  tested  and  evaluated 
under  a  wide  range  of  environmental 
and  fishing  conditions. 

The  shrimp  industry  needs  to  play  a 
major  role  in  the  development, 
modification,  and  improvement  of  BRDs. 
Industry  involvement  will  be  sought 


throvigh  participation  on  the  G&SAFDF 
Finfish  Bycatch  Program  Steering 
Committee  and  through  direct 
interaction  with  sfarimp  and  related 
industry  associations. 

Economic  considerations  also  must  be 
incorporated  in  the  development  of  long- 
term  management  strategies  for  bycatch 
control  Shrimp  bycatch  management 
measures  are  perceived  by  some  to  have 
negative  impacts  on  the  shrimp  fishery 
through  reduced  catch  rates,  increased 
imit  cost  of  production,  and  compressed 
fishing  seasons  or  harvest  areas. 
Further,  some  beheve  adverse  effects 
may  occur  if  operators  of  trawlers  their 
effort  to  other  fisheries  to  avoid  bycatch 
reduction  management  measures.  While 
these  effects  may  be  true  for  certain 
management  options,  other  measures 
may  have  positive  benefits  in  tfie  fonn 
of  increased  count  size  and  value  of 
harvested  shrimp,  improved  towing 
efficiency,  and  reduced  labor  required  in 
culling  the  catch.  Additionally,  there 
may  be  positive  economic  effects  if 
bycatch  mortality  is  sufficiently  reduced 
to  produce  significant  gains  in  impacted 
commercial  and  recreational  finfish 
fisheries. 

The  need  for  analysis  of  alternative 
management  measures  and 
combinations  thereof  is  anticipated  and 
discussed  in  the  document  as  a  research 
need  best  met  through  the  development 
and  use  of  predictive  bioeconomic 
models.  While  shrimp  vessel  shrimp 
fleet,  and  biological  models  already 
exist  integrated  models  that  reflect 
biological  social  and  economic  impacts 
on  other  fisheries  need  to  be  developed, 
refined,  and  verified.  Impacts  on 
commercial  and  recreational  fisheries 
will  need  to  be  examined,  along  with 
other  public  impacts,  including  the  cost 
of  management  and  impacts  on  the 
structure  and  economies  of  coastal 
communities. 

With  sufficient  funding  and 
cooperation,  viable  bycatch  reduction 
options  (e.g.,  gear  modifications  and 
fishing  technique  changes]  should  be 
available  for  use  by  the  shrimp  industry 
by  January  1994.  Some  new  gear  and 
fishing  techniques  or  tactics  may  be 
available  for  voluntary  industry  use 
before  1994. 

AudMHity:  le  U.S.C  1801  et  $eq. 
Dated:  November  12, 1991. 
David  S.  CrMtin, 

Acting  Director.  Office  of  Fisheries 
Corwerration  and  Monc^gemetit,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-27572  Filed  11-15-91;  a-45  am) 
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National  Technical  Infonnation 
Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  Number  4.321.251  to  CMT 
Associates,  Inc.  having  a  place  of 
business  in  Washington  Crossing,  PA. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice.  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  describes  a  method  of 
clinical  diagnosis  and  a  composition  for 
detecting  malignant  lesions  of  the  oral 
cavity  by  utilizing  toluidine  blue  as  a 
rinse,  preferably  in  a  solution  of  acetic 
acid,  water  and  ethanol. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  of  March  26, 1981.  The 
availability  of  the  patent  as  an 
application  for  licensing  was  also 
published  in  the  Government  Inventions 
for  Licensing  of  March  17, 1981.  A  copy 
of  the  above-identiHed  patent  may  be 
purchased  for  $1.50  from  the 
Commissioner  of  Patents  and 
Trademarks,  Box  9,  Washington.  DC 
20231. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Papan 
Devnani  (telephone  703/487-4738). 
Center  for  Utilization  of  Federal 
Technology.  NTIS,  Box  1423,  Springfield, 
VA  22151.  Applications  for  a  license 
filed  in  response  to  this  notice  will  be 
treated  as  objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NTIS 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 
Douglas  |.  Campion. 

Center  for  Utilization  of  Federal  Technolgy, 
National  Technical  Information  Service.  U.S. 
Department  of  Commerce. 
(FR  Doc.  91-27635  Filed  11-15-91;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPt^MENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  an  knport  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  ttie 
Union  of  Soviet  Socialist  Republics 

November  12, 1991. 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTKNC  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  November  19. 1991. 
FOn  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  313/ 
315  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  49676,  published  on  November 
30,1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  TantUlo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comminee  for  tlM  Implementatioa  of  Textile 

Agreements 
November  12. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  26. 1990.  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton  textile  products,  produced  or 


manufactured  in  the  Union  of  Soviet  Socialist 
Republics  and  exported  during  the  twelve- 
month period  which  began  on  January  1.  ISWi 
and  extends  through  December  31. 1991. 

Effective  on  November  19. 1991.  you  are 
directed  to  amend  the  November  26, 1990 
directive  to  increase  the  limit  for  Categories 
313/315  to  25.000,000  square  meters  *,  as 
provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and  the 
Union  of  Soviet  Socialist  Republics. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  S53(a](l). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-27673  Filed  11-15-01;  8:45  amj 
BNXMO  COOC  ssio-on-P 


DEPARTMENT  OF  DEFENSE 

The  Secretary  of  Defense  < 

Ada  Board;  Meeting 

action:  Notice  of  meeting. 

summary:  a  meeting  of  the  Ada  Board 
will  be  held  Tuesday  and  Wednesday, 
December  10  and  11. 1991  from  9  a.m.  to 
5  p.m.  at  the  Holiday  Inn — Melbourne 
Oceanfront,  2605  North  ALA,  Indialantic, 
Florida  32903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Carlson.  Ada  Information 
Clearinghouse  c/o  IIT  Research 
Institute,  4600  Forbes  Boulevard, 
Lanham.  Maryland.  20706,  (703)  685- 
1477. 

Dated:  November  12, 1991. 
L.M.  Bynum. 

Office  of  the  Secretary  of  Defense.  Federal 
Register  Liaison  Office,  Department  of 
Defense. 
(FR  Doc.  91-27566  Filed  11-15-91;  8:45  am] 

BILLINO  COOC  SS1»-01-M 


Office  of  ttie  Secretary 

Defense  Science  Board  Task  Force  on 
Joint  Precision  Interdiction  (JPI) 

action:  Notice  of  Advisory  Committee 
Meetings.  


summary:  The  Defense  Science  Board 
Task  Force  on  Joint  Precision 
Interdiction  (JPI)  will  meet  in  closed 
session  on  January  16-17. 1992  at  Fort 
Monroe.  Virginia. 


■  Tlie  limit  has  not  l>een  adjusted  to  account  for 
any  imports  exported  after  Deceml)er  31, 199a 
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The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  acquisition  strategies 
needed  for  an  optimum  family  of 
surveillance,  reconnaissance,  and  target 
acquisition  systems.  C3I  systems  and 
weapon  systems  required  to  perform  the 
JPI  mission. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5  U.S.C. 
app.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)  (1)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 

Dated:  November  13, 1991. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  91-27642  Filed  11-15-01;  8:45  am) 

BMJJNQ  COOC  M10-01-M 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencias 

Proposed  Sul>sequenl  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Canada,  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/CA(EU}-18. 
for  the  transfer  of  25  kilograms  of 
uranium  metal,  enriched  to  93.15  percent 
in  the  isotope  uranium-235  from  die 
United  Kingdom  to  Canada,  for  the 
manufacture  of  MTR  fuel  elements. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  wrill  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  Hfteen  days 


after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  November  13, 
1991. 

Riduid  H.  Williamson. 

Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 

(FR  Doc.  01-27669  Filed  11-15-91;  8:45  am] 

SUINQ  COOC  S4S0-41'4I 


Federal  Energy  Regulatory 
Commission 

[Dodcet  Noe.  ER92-174-000,  et  eL] 

The  Cincinnati  Qaa  A  Electric  Co^  at 
al.;  Electric  Rata,  Small  Power 
Production,  and  Intertodcing 
Directorate  HIinga 

November  8, 1991. 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  The  Cincinnati  Gas  ft  Electric  Ca 

(Docket  No.  ER92-174-000] 

Take  notice  that  on  November  1, 1991, 
The  Cincinnati  Gas  A  Electric  Company 
(CG&E)  tendered  for  filing  with  the 
Commission  a  Third  Party  Limited  Term 
Agreement  between  CG&E  and 
Cleveland  Public  Power  (CPP)  dated 
October  3, 1991,  a  Letter  Agreement 
between  CG&E  and  CPP  dated  August  6, 

1991  and  a  Third  Party  Short  Term 
Agreement  between  CG&E  and  The  City 
of  Piqua,  Ohio  (Piqua)  dated  September 
17. 1991.  The  CG&E/CPP  contracts  are 
being  filed  in  connection  with  CG&E's 
FERC  Rate  Schedule  No.  13  and  the 
CG&E/Piqaa  contract  is  being  filed  in 
connection  with  CG&E  FERC  Rate 
Schedule  No.  39. 

Copies  of  this  Hling  were  served  upon 
Cleveland  Public  Power,  The  City  of 
Piqua,  Ohio,  The  Dayton  Power  &  Light 
Company,  American  Electric  Power 
Service  Corporation  and  the  Ohio  Public 
Utilities  Commission. 

Comment  date:  November  22, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montaup  Electric  Co. 

[Docket  No.  ERg2-148-000] 

Take  notice  on  November  1, 1991, 
Montaup  Electric  Company  ("Montaup" 
or  "the  Company")  tendered  for  filing 
rate  schedule  revisions  incorporating  the 

1992  forecast  billing  rate  for  its 
purchased  capacity  adjustment  clause 
(PCAC)  for  all-requirements  service  to 
Montaup's  aRiliates  Eastern  Edison 
Company  ("Eastern  Edison")  in 
Massachusetts  and  Blackstone  Valley 
Electric  Company  ("Blackstone")  in 
Rhode  Island  and  contract  demand 
service  to  one  afHliate  Newport  Electric 


Corporation  and  two  non-affiliated 
customers:  The  Town  of 
Middlesborough  in  Massachusetts  and 
the  Pascoag  Fire  District  in  Rhode 
Island.  The  new  forecast  billing  rate  is 
$14.06832/kW-Mo.  Montaup  requests 
that  the  new  rate  become  effective 
January  1, 1992  in  accordance  with  the 
PCAC. 

Montaup's  Bling  was  served  on  the 
affected  customers,  the  Attorneys 
General  of  Massachusetts  and  Rhode 
Island,  the  Rhode  Island  Public  Utilities 
Commission  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  November  22, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  West  Texas  Utilitiee  Co. 

[Docket  No.  ERg2-17»-000] 

Take  notice  that  on  November  1, 1991, 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  an  Agreement  for 
Firm  Transmission  Service  Between 
WTU,  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  (Tex-La)  and  Raybum 
Country  Electric  Cooperative,  Inc. 
(Raybum).  The  Agreement  relates  to 
transmission  service  to  be  provided  by 
WTU  in  connection  with  the  purchase 
by  Tex-La  and  Raybum  of  7  MW  of 
reserve  capacity  for  delivery  to  Brazos 
Electric  Power  Cooperative,  Inc. 

WTU  requests  an  effective  date  of 
January  1, 1992.  Copies  of  the  filing  were 
served  on  Tex-La,  Raybum  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  November  2Z  1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PadfiCorp  Electric  Operations 

[Docket  No.  ERg2-178-000] 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp"),  on  November 
6. 1991,  tendered  for  filing  in  accordance 
with  18  CFR  35.13  of  the  Commission's 
Rules  and  Regulations,  an  Operation 
and  Maintenance  Service  Agreement 
("Agreement")  between  PacifiCorp 
Electric  Operations  ("PacifiCorp")  and 
Wasco  Electric  Cooperative,  Inc. 
("WASCO")  dated  October  18, 1991. 

Under  terms  of  the  Agreement, 
PacifiCorp  will  provide  operation  and 
maintenance  service  for  WASCO's  69 
kV  circuit  breaker  located  in 
PacifiCorp's  Warm  Springs  Substation. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  of  January  1, 1987  be  assigned  to 
the  Agreement,  this  date  being 
consistent  with  the  date  of 
commencement  of  service  and  an 
effective  date  of  January  1, 1992  be 
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assigned  to  the  Annual  Charge  shown  in 
Exhibit  A  to  the  Agreement 

Copies  of  this  filing  were  supphed  to 
WASCO  and  the  Pubhc  Utility 
Commission  of  Oregon. 

Comment  date:  November  22,  1991.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ocean  State  Power  II 

(Ducket  No.  ER92-138-000] 

Take  notice  that  on  October  25. 1991, 
Ocean  State  Power  II  tendered  for  filing 
a  Notice  of  Cancellation  of  Supplement 
No.  10  in  this  docket. 

Comment  date:  November  22, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Washington  Water  Power  Co. 

(Docket  No.  ER92-96-OO0J 

Take  notice  that  on  November  1, 1991. 
The  Washington  Water  Power  Company 
(WWP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35 11  an  Amendment 
1  to  its  FERC  Electric  Tariff  Volume  No. 
4.  WWP  states  that  the  purpose  of  the 
amendment  is  to  request  an  effective 
date  of  November  1. 1991  and  to  request 
a  waiver  of  the  sixty  (60)  filing 
requirement.  Also  included  in  the 
amendment  was  a  signed  service 
agreement  from  Portland  General 
Electric. 

A  copy  of  the  filing  was  served  upon 
Portland  General  Electric. 

Comment  date:  November  22. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  &  Light  Co. 
(Docket  No.  ER92-14:MX»] 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  October  31. 1991, 
tendered  for  filing  the  Long-Terra 
Agreement  to  Provide  Capacity  and 
Energy  by  Florida  Power  &  Light 
Company  to  Florida  Keys  Electric 
Cooperative  Association.  Ina  FPL 
requests  that  the  agreement  be  made 
elective  January  1. 1992. 

Comment  date:  November  22. 1991.  in 
aqcordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Power  ft  Light  Co. 

(Docket  Na  ER92-171-0001 

Take  notice  that  on  November  1. 1991, 
Central  Power  and  Light  Company  (CPLJ 
tendered  for  filing: 

1.  Amendment  No.  2  (Amendment  No. 
2)  to  the  Transmission  Service 
.Agreement  dated  [anuary  22. 1981 
(Transmission  Services  Agreement) 
between  CPL  and  the  City  of 
Brownsville.  Texas,  acting  by  and 


throu^  die  Public  Utilities  Board  of  the 
City  of  Brownsville.  Texas  (PUB):  and 

2.  A  Letter  Agreement  dated  October 
21. 1991  (Letter  Agreement)  that 
provides  for  the  sale  by  CPL  to  PUB  of 
capacity  and  associated  energy  during 
the  period  beginning  January  1. 1992  and 
ending  December  31. 1995. 

Amendment  No.  2  provides  for 
increased  wheeling  charges  applicable 
to  the  delivery  by  CPL  to  PUB  of  PUBs 
entitlement  to  capacity  and  energy 
generated  at  the  Falcon  and  Amistad 
hydroelectric  facilities  of  the 
International  Boundary  Waters 
Commission.  The  Letter  Agreement 
provides  for  the  sale  by  CPL  to  PUB  in 
the  calendar  years  1992  through  1995. 
inclusive,  of  capacity  in  amounts 
ranging  from  10  to  25  MW. 

CPL  requests  an  effective  date  of 
January  1. 1992.  Copies  of  the  filing  were 
served  upon  PUB  and  the  Public  Utility 
Commission  Texas. 

Comment  date:  November  22. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southem  Califoraie  Edison  Co. 

(Docket  No.  ER92-175-000] 

Take  notice  that  on  November  4. 1991. 
Southem  California  Edison  Company 
(Edison)  tendered  for  filing  a  change  of 
rate  for  scheduling  and  dispatching 
services  under  the  provisions  of  Edison's 
agreements  with  the  parties  listed  below 
as  embodied  in  their  FERC  Rate 
Schedules.  Edison  requests  that  the  new 
rates  for  these  services  be  made 
effective  January  1. 1992. 


1.  CHy  of  Anah0tm„ 
2.C)tyof  AzuM. 

3.  Ctty  o(  ewming- 

4.  Qty  Ofl  Oonon 

5.  City  01  Rrvenkto.. 


e  City  a(  Vernon.. 


7.  Arizona  Bactrtc  Powar  CooperaUva 
(AEPCOI 


a.  Arizona  Pubic  Sar^ioa  Company 

(APS) _ ™ 

9.  C^ifomia  OapaiMianl  of  Walw  Ra- 


10.  Qty  of  Buibark  (Burbank) 

11.  Gty  of  Otendate  (Glandsle) _ 

12.  Qty  of  LXM  Angalaa  Oepartwant 
of  Watar  and  Powar  (LA) 


13.  Oly  of  I 

14.  Invpahal  Irrigailon  Oialrtot  (NO).. 


Rata 
FERCNa 


130.164. 
241.  24« 
leO.  242. 

247 
150.243. 

248 
162.  244, 

249 
129.245. 

2S0 
149.  154. 
172.207. 
2S7.MAI 

132.161 

132.161 

112.113. 
181 
166 
143 

102.1161 

14a  141. 

163.  188 

158 

258 


15.  M-S-R  f\jbic  Powar  Agancy  PI4.S- 

16.  Noriham  CaRfomia  Powar  Agancy 
(NCPA) 


17.  Pacilic  Gas  and  Etadrtc  Company 
(PGAP 


16.  San  Oego  Gat  8  Bactrte  Compa- 
ny (SOG8E) 

19.  Waaiam  Araa  Po«Mr  Adminitlra- 

lwn(WAPA( 


achadiM 

FERCNa 


153 

240 

117,147. 
256 

151.232 

120 


>  PE^C  rata  numbar  "not  avaMbia,"  pandkw  ap- 
prove Had  on  OctatMr  8.  1901,  Oockal  No.  ER92- 
112-000. 

Copias  of  this  flKng  «Mre  Mfved  upon  1t>a  Put>lic 
Utilitiea  Conwwaapn  of  iha  Suta  of  CaMomia  and  al 
mterasted  partiea. 

Comment  date:  November  22, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Vermont  Public  Service 
Corp. 

(Docket  No.  ERa2-145-000j 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  ("Central 
Vermont")  on  October  31. 1991  tendered 
for  filing  an  agreement  for  the  sale  of 
Central  Vermont  system  incremental 
power  and  energy  to  the  municipal 
utilities  of  Orleans.  Enosburg  Falls  and 
Barton. 

Central  Vermont  requests  that  the 
Commission  waive  its  notice 
requirement  in  order  to  allow  the 
agreement  to  become  effective  on 
November  1  in  accordance  with  its 
terms.  In  support  of  its  request  Central 
Vermont  states  that  the  agreement  was 
filed  on  the  same  day  that  it  was 
entered  into. 

Comment  date:  November  22. 1991,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  Power  Pool 

(Docket  Na  ER92-142-000) 

Take  notice  that  on  October  3a  1991. 
the  members  of  the  New  York  Power 
Pool  ("NYPP")  filed  proposed 
amendments  to  the  NYPP  Agreement,  on 
file  with  the  Commission  as  NYPP  FERC 
Rate  Schedule  No.  1.  These  amendments 
take  the  form  of  projMsed  rate  and  non> 
rate  changes  to  the  Agreement.  The 
principal  non-rate  change  is  to  make  the 
status  of  the  Power  Authority  of  the 
State  of  New  York  ("Authority")  under 
the  Agreement  as  similar  as  practicable 
to  that  of  the  non-governmental  NYPP 
members,  giving  due  recognition  to  the 
Authority's  status  as  an  instrumentality 
of  the  State  of  New  York.  The  proposed 
rate  change  is  the  implementation  of  a 
new  methodology  used  to  compute  the 
charges  that  compensate  members  for 
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their  provision  of  transmission  services 
in  conjunction  with  economy  energy 
transactions  (known  as  'T-Fund" 
charges). 

NYPP  requests  that  all  proposed 
changes  be  effective  as  of  January  1. 
1992,  and  states  that  all  NYPP  members 
have  agreed  to  the  proposed  changes 
and  the  proposed  effective  date.  NYPP 
further  states  that  copies  of  the  filing 
were  served  on  all  NYPP  members  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  November  22, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pacific  Gas  ft  Electric  Co.' 

[Docket  No.  ER92-147-000] 

Take  notice  that  on  November  1, 1991, 
Pacific  Gas  and  Electric  Company 
("PG&E")  tendered  for  filing  two 
agreements  dated  October  4, 1991:  (1) 
between  PG&E  and  Puget  Sound  Power 
&  Light  company  ("Puget")  for  the 
seasonal  exchange  of  capacity  and 
associated  energy  ("the  Exchange 
Agreement"),  and  (2)  between  PG&E  and 
Bonneville  Power  Administration  of  the 
United  States  Department  of  Energy 
("Bonneville")  for  the  mitigation  energy 
associated  with  the  Exchange 
Agreement,  Puget  will  provide  up  to  300 
megawatts  of  capacity  and  413,000 
megawatt-hours  of  energy  during  four 
summer  months  each  year,  and  in 
exchange  PG&E  will  provide  Puget  with 
an  equal  amount  of  capacity  and  energy 
during  four  winter  months.  This 
Exchange  Agreement  has  a  minimum 
term  of  ten  years  and  may  be  terminated 
by  either  party  with  five  years'  written 
notice.  Under  the  Mitigation  Agreement, 
PG&E  will  provide  Bonneville  with 
18,000  megawatt-hours  of  mitigation 
energy  per  year  between  September  and 
March,  and  in  return  Bonneville  will 
transmit  the  power  under  the  Exchange 
Agreement  between  PG&E's  electric 
system  and  that  of  Puget  under  its 
Assured  Delivery  service.  The 
Mitigation  Agreement  will  terminate  at 
the  same  time  as  the  related 
transmission  service  agreement  between 
Bonneville  and  Puget. 

Copies  of  this  filing  have  been  served 
upon  Puget.  Bonneville  and  the 
California  Public  Utilities  Commission. 

Comment  date:  November  22, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Co. 

[Docket  No.  ER92-172-000] 

Take  notice  that  on  November  1, 1991, 
Central  Power  and  Light  Company  (CPL) 
tendered  for  filing  an  Agreement  for 
Firm  Transmission  Service  between 


CPL,  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  (TEX-LA)  and  Raybum 
Country  Electric  Cooperative,  Inc. 
(Raybum).  The  Agreement  relates  to 
transmission  service  to  be  provided  by 
CPL  in  connection  with  the  purchase  by 
Tex-La  and  Raybum  of  7  MW  of  reserve 
capacity  for  delivery  to  Brazos  Electric 
Power  Cooperative,  Inc. 

CPL  requests  an  effective  date  of 
January  1, 1992.  Copies  of  the  filing  were 
served  on  Tex-La,  Raybum  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  November  22, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PSi  Energy,  Inc. 

[Docket  No.  ER92-144-O0OJ 

Take  notice  that  on  October  31. 1991, 
PSI  Energy,  Inc.  (PSI)  tendered  for  filing 
an  Interchange  Agreement  dated 
October  29. 1991  between  PSI  and 
Baltimore  Gas  and  Electric  Company 
(BG&E).  The  Interchange  Agreement 
provides  for  a  single  service  by  PSI  to 
BG&E:  Service  Schedule  A  Short-Term 
Power.  The  Interchange  Agreement  will 
accommodate  the  later  addition  of  other 
Service  Schedules. 

Also,  a  Power  Release  Agreement 
between  PSI  and  BG&E  dated  October 
29, 1991  was  filed.  This  agreement 
contains  provisions  that  the  parties  have 
agreed  to  concerning  how  they  intend  to 
implement  any  temporary  release  of 
their  respective  obligations  to  sell  and  to 
purchase  short-term  power  pursuant  to 
Service  Schedule  A. 

PSI  has  requested  waiver  of  the 
Commission's  notice  requirements  to 
allow  an  effective  date  of  December  30, 
1991. 

Copies  of  the  filing  were  served  on  the 
Maryland  Public  Service  Commission. 

Comment  date:  November  22. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loto  D.  Casbell, 

Secretary. 

[FR  Doc.  91-27579  Filed  11-15-81;  &45  amj 

BtUMQ  coot  t717-01-M 


[Protect  Na  2409-035] 

CaiaverM  County  Water  District,  CA; 
Avallat)ility  of  Environmental 
Assessment 


November  8. 1991. 


I 


In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  to  install  a 
300-kilowatt  microturbine  at  the  existing 
McKays  Point  Dam  on  the  North  Fork 
Stanislaus  River  in  Calaveras  and 
Tuolumne  Counties,  California.  The  staff 
of  OHL's  Division  of  Project  Compliance 
and  Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA,  staff 
concludes  that  approval  of  the 
amendment  of  license  would  not 
constitute  a  major  federal  action 
significanUy  affecting  the  quality  of  the 
himian  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  941  North  Capitol  Street  NE.. 
Washington.  DC  2042a 
LoU  D.  Caahall, 
Secretary. 
[FR  Doc.  91-27580  Filed  11-15-91;  6:45  am) 

8ILUN0  CODE  CTIT-OI-M 


[Docket  Nos.  CP92-131-000,  et  aL] 

Texas  Qaa  Transmission  Corp.,  et  alt- 
Natural  Gas  Certificate  FHings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP92-131-OO0J 
November  1. 1991. 

Take  notice  that  on  October  28. 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160,  Owensboro. 
Kentucky  42302,  filed  in  Docket  No. 
CP92-131-000  an  application  for  partial 
abandonment  of  sales  service  pursuant 
to  section  7(b]  of  the  Natural  Gas  Act  to 
each  of  four  customers,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 
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Texas  Gas  indicate*  that,  as  part  of  its 

currently-pending  general  rate  case  in 
Docket  No.  RP9O-104-O00.  et  al.  its  sales 
service  customers  were  given  the  option 
to  renominate  their  current  D-1  or  daily 
sales  contract  demand  service  levels 
and  to  convert  such  quantities  to  fimi 
transportation  service  by  Texas  Gas  or 
reduce  those  D-1  levels  on  Texas  Gas' 
system.  Texas  Gas  states  that  Memphis 
Light,  Gas  and  Water  Division  has 
request  data  conversion  of  50.000  million 
Btu  per  day  of  its  existing  contract 
demand  to  firm  transportation  service 
by  Texas  Gas  and  also  requested  a 
reduction  in  firm  sales  contract  demand 
of  40,000  million  Btu  per  day  resulting  in 
a  new  sales  contract  demand  of  250,000 
million  Btu  per  day. 

Texas  Gas  also  states  that  Central 
Illinois  Public  Service  Company  has 
requested  a  conversion  to  Tirm 
transportation  on  Texas  Gas  of  1,000 
million  Btu  per  day,  resulting  in  a  new 
sales  contract  demand  of  12.000  million 
Btu  per  day.  It  is  also  stated  that 
Mississippi  Valley  Gas  Company  has 
requested  a  conversion  to  firm 
transportation  on  Texas  Gas  of  9,500 
million  Btu  per  day,  resulting  in  a  new 
sales  contract  demand  of  82,527  million 
Btu  per  day.  In  addition.  Texas  Gas 
states  that  City  of  Eliza bethtown, 
Kentucky  has  requested  a  conversion  to 
firm  transportation  on  Texas  Gas' 
system  of  2,225  million  Btu  per  day. 
resulting  in  a  new  sales  contract 
demand  of  7,495  million  Btu  per  day. 

Texas  Gas  states  that  it  is  seeking 
authority  to  abandon  its  sales  obligation 
to  these  customers  by  the  amounts 
sought  to  be  converted  and/or  reduced 
effective  November  1. 1991.  Texas  Gas 
indicates  that  it  cannot  utilize  the 
automatic  abandonment  authority 
provided  in  \  284.10(d]  of  the 
Commission's  Regulations  because  the 
service  agreements  between  Texas  Gas 
and  these  customers  are  not  "eligible 
firm  sales  service  agreements"  as 
denned  in  S  284.10(b]  of  the 
Commission's  Regulations. 

Texas  Gas  requests  an  effective  date 
of  the  conversions/reductions  of 
November  1, 1991,  based  on  all  four 
customers'  agreement  not  to  call  on 
Texas  Gas  for  sales  service 
transportation  and/or  reduced  after  the 
requested  effective  date.  It  is  indicated 
that  Texas  Gas  would  perform  the 
requested  transportation  service 
pursuant  to  its  blanket  certificate  issued 
in  Docket  No.  CP89-686-000. 

Texas  Gas  indicates  that  no 
abandonment  of  facilities  is  proposed. 

Comment  date:  November  22. 1991,  in 
accordance  with  standard  paragrapb  F 
at  the  end  of  this  notice. 


2.I1PLGasCa 

(Docket  No.  C192-6-000) 

November  1, 1901. 

Take  notice  that  on  October  28. 1991. 
HPL  Gas  Company  (HPL  Gas)  of  P.O. 
Box  liaa  Houston.  Texas  77251-1188. 
filed  an  application  pursuant  to  sections 
4  and  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  natural 
gas  from  any  source  including  gas 
purchased  from  an  interstate  pipeline 
under  an  existing  or  subsequently 
approved  blanket  certificate  authorizing 
interruptible  sales  for  resale  of  surplus 
system  supply  (ISS  gas),  imported  gas 
and  gas  purchased  from  non-first  sellers 
such  as  intrastate  pipelines  and  local 
distribution  companies,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Conunission  and  open  for 
public  inspection. 

Comment  date:  November  21, 1991.  in 
accordance  with  standard  paragraph  J 
at  the  end  of  the  notice. 

3.  Westar  Maiketing  Ca 

[Docket  No.  092-5-000) 
November  1, 1991. 

Take  notice  that  on  October  28. 1991. 
Westar  Marketing  Company  (Westar). 
c/o  Universal  Resources  Corporation,  79 
South  State  Street,  P.O.  Box  11070,  Salt 
Lake  City,  Utah  84147.  Eled  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandonment 
authorizing  it  to  make  sales  for  resale  in 
interstate  commerce  of  natural  gas 
imported  by  Westar  from  Canada,  all  as 
ilnore  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  November  14, 1991.  in 
accordance  with  standard  paragraph  J 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Co, 

(Docket  No.  CP92-137-000J 
Novemiier  6, 1991. 

Take  notice  that  on  October  3a  1991, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP92-137-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
2-inch  tap  and  related  facilities,  l/XX) 
feet  of  2-inch  pipeline,  a  meter  station 


and  regulator  facilities  located  in  Jones 
County,  Mississippi,  to  transport  natural 
gas  to  Gulf  South,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP82-43O-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

United  states  that  the  proposed  tap 
and  related  facilities  would  enable 
United  to  transport  up  to  240  Mcf  of 
natural  gas  per  day  to  Gulf  South  for 
delivery  to  Southern  Hens,  Inc.,  a 
chicken  processing  plant  under  United's 
ITS  rate  schedule. 

United  states  further  that  it  would 
construct  and  operate  the  proposed  tap 
and  related  facilities  in  compliance  with 
18  CFR  part  157,  subpart  F,  and  that  it 
has  sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers. 

Comment  date:  December  23. 1991.  in 
accordance  with  standard  paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP92-13e-O0D] 
Nox-ember  6, 1991. 

Take  notice  that  on  October  30, 1991. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP92-136-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
6-inch  tap  and  related  facilities,  located 
in  Escambia  County,  Alabama,  to 
transport  natural  gas  for  Southern  Gas 
Transmission  Inc.  (Southern  Gas),  under 
United's  blanket  certificate  issued  in     ^ 
Docket  No.  CP82-43(W)00  pursuant  to    , 
section  7  of  the  Natural  Gas  Act,  all  as  ' 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  states  that  the  proposed  tap 
and  related  facilities  would  enable 
United  to  transport  up  to  10,000  Mcf  of 
natural  gas  per  day  for  Southern  Gas 
Company  under  United's  ITS  rate 
schedule. 

United  states  further  that  it  would 
construct  and  operate  the  proposed  tap 
and  related  facilities  in  compliance  with 
18  CFR  part  157,  subpart  F,  and  that  it 
has  sufficient  capacity  to  render  the 
proposed  service  without  detriment  or   | 
disadvantage  to  its  other  existing 
customers.  | 

Comment  date:  December  23. 1991,  in 
accordance  with  standard  paragraph  G 
at  the  end  of  this  notice. 
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6.  Southern  Natural  Ga«  Co. 
(Oodtel  No.  <a>aa-U4-(M4 
Novuofaer  e,  IMTl. 
Take  ootioe  thai  OB  October  24.  ISBL, 

Southern  Natural  Gas  Company 
(Sowthem).  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563.  filed 
in  Docket  No.  CP92-124-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  segments 
of  mainline  transmission  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Southern  states  that  it  proposes  to 
abandon,  in  place,  its  auxiliary  14-inch 
Sabine  River  Crossing  pipeline  (Sabine 
auxiliary),  consisting  of  approximately 
932  feet  located  on  Soutbem's  14-inch 
Logansport  Line  (Logansport  Line)  in 
Shelby  County,  Texas  and  Oe  Soto 
Parish,  Louisiana.  Southern  states  that  a 
14-inch  main  pipeline  crossing  and  the 
Sabine  auxiliary  ivere  constructed  to 
deliver  natural  gas  from  wells  in  the 
Joaquin  Field  to  Southern's  system  near 
Logansport,  Louisiana.  Since  the  14-inch 
main  pipeline  crossing,  which  was 
replaced  in  1982,  has  existing 
operational  capability  and  capacity 
sufficient  to  deliver  the  Joaquin  Field 
volumes  to  Southern's  system.  Southern 
states  that  the  costs  to  repair  another 
leak  which  has  developed  in  the  Sabine 
auxiliary  or  to  replace  the  Sabine 
auxiliary  would  not  be  economical. 
Further,  Southern  indicates  that  the 
abandonment  of  the  Sabine  auxiliary 
would  result  in  savings  in  annual 
operation  and  maintenance  costs.  The 
total  estimated  cost  of  the  abcmdonment 
of  these  facilities  is  $3,500,  it  is 
indicated.  Southern  states  that  the 
proposed  abandonment  would  not  affect 
sales  or  service  to  Southern's  customers 
and  the  effect  on  Southern's  overall 
capacity  would  be  de  minimus. 


Comment  dale:  November  27. 1901.  in 
accordance  with  standard  paragraph  F 
at  the  end  of  this  notice. 

7.  D  Paeo  Nataval  Gee  Compny 

[Docket  No.  CPK-IZZ-OOO] 
November  6, 1991. 

Take  notice  that  on  October  24, 1991, 
El  Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CPg2-122-000,  a 
request  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  and  S  1574  of  the 
Commission's  Regulations  for 
permission  and  approval  to  abandon 
certain  exchanges  of  natural  gas  with 
Phillips  86  Natural  Gas  Company 
(Phillips  66).  successor  in  interest  to 
Phillips  Petroleum  Company,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  states  that  it  proposes  to 
abandon  gas  exchanges  with  PhiU^is 
that  were  provided  in  accordance  with 
the  provisions  of  gas  exchange 
agreements  dated  June  21. 1976. 
November  15, 1976  and  June  18, 1982. 
between  El  Paso  and  Phillips  66  (gas 
exchange  agreements).  El  Paso  indicates 
that  the  gas  exchange  services  are 
performed  pursuant  to  special  Rate 
Schedules  X-37,  X-38  and  X-63  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  2.  The  application  states  that  El 
Paeo  and  Phillips  66  have  agreed  that 
with  the  implementation  of  open-access 
transportation  services,  the  case-specific 
certificated  exchange  agreements  can  be 
effectively  and  efficiently  consolidated 
and  further  transportation  service 
neoesaary  by  El  Paao  for  Phillips  66  can 
be  provided  under  El  Paso's  blanket 
transportation  certificate.  El  Paso 
indicates  that  El  Paso  and  Phillips  66 
have  agreed  to  consoUdate  any 
imbalances  currently  existing  under  the 
gas  exchange  agreements  into  a  blanket 
certificate  agreement  under  part  284  of 


the  Commiaakm's  Ri^lationa.  The 
application  states  that  relative  to  the  gai 
exchange  agreement  dated  June  18, 1982, 
as  amended.  El  Paso  was  advised  by 
PhOUps  ae  that  it  wriil  seek  the  necessary 
abandonment  autfaorizatioo  from  the 
Commission  and.  upon  receipt  ol  such 
authorizatioa,  will  file  to  cancel  its 
FERC  Gas  Rate  Schedule  No.  898. 

Comment  date:  November  27, 1991,  in 
accordance  with  standard  paragraph  F 
at  the  end  of  this  notice, 

8.  Northern  Natural  Gat  Co. 

[Docket  No.  CP92-12»-00a  Doolwt  No.  CPBS- 
UO-OOOj 

November  6, 1991. 

Take  notice  that  on  October  28, 1991, 
Northern  Natiiral  Gas  Company 
(Northem),  1400  Smith  Street  P.O.  Box 
1188.  Houston.  Texas  77251-1188,  filed 
in  the  above-referenced  dodcets  prior 
notice  requests  puraaant  to  fii  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  ehippers  under  its 
blanket  certificate  iseeed  tai  Docket  No. 
CP86-43S-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  ail  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  aiuiual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Northern  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  December  23. 1901.  in 
accordance  with  standard  paragraph  G 
at  the  end  of  this  notice. 


Oootwi  Na  (dale  NM) 


Shipper  name  (type) 


PMkdty. 

average  day. 

annual 

MMBtu 


nvce^n  powns 


Oei^Mry  poMi 


Contract  data, 
ma,  I 


Ralalad  doc»M. 
itart  t4>  dale 


CP92-12»-000 
(10-28-91) 

CP92-1 30-000 
(10-26-81) 


Texaco  Gas  Marhelino, 
Inc.  (Marketer). 

MoMa  NMMrai  Gas,  Inc. 
(Markalar). 


21,560 
16,170 

7,aeB.4O0 

121.000 

90.750 

44.165.000 


KS,OK,TX. 

KS 


KS,OK.. 
KS 


t0-1-«1  FT-1. 
•-•-•1.  FT-1. 


8TB2-206-000 

10-1-91. 

ST82-^04-000 

io-i-ei. 


■  These  priar  aoMee  nqoaaU  an  not 
contolidatad. 
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9.  Panhaodle  Eastern  Pipe  Line  Co. 

IDocket  No.  CP92-123-000] 
November  6, 1991. 

Take  notice  that  on  October  24. 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  filed  in  Docket  No.  CP92- 
123-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 


permission  and  approval  to  abandon 
sales  service  to  four  small  volume 
customers,  all  as  more  fully  set  forth  in 
the  application  which  is  on  flle  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  abandon  sales 
service  to  the  customers  as  shown  in  the 


table  below.  Panhandle  states  that  the 
four  Rate  Schedule  SSS  customers  listed 
in  the  table  have  elected  to  terminate 
their  sales  service  and  convert  to  firm 
transportation  under  Rate  Schedule 
SCT.  Panhandle  does  not  propose  to 
abandon  any  facilities. 


Customar 


Current  rate 
sctiedula 


Current  peak 
CD(Mcl) 


PropoMdrate 

Schedule  SCT 

(Dth/d) 


Proposed 
eftective  dale 


Jonn  o<  Baintxidge,  IN 

Jffttn  of  Roachdale.  IN 

Montezuma  Municipai  Utilities . 
WestfieW  Gas  Corpofaboo , 


SSS 
SSS 

SSS 
SSS 


364 

600 

850 

1.1S0 


364 

aoo 

850 
1.150 


10-1-91 
11-1-81 
11-1-91 
11-1-91 


Comment  date:  November  27, 1991,  in 
accordance  with  standard  paragraph  F 
at  the  end  of  this  notice. 

10.  Tennessee  Gas  Pipeline  Co. 
[Docket  No.  CP92-138-000] 
November  6. 1991. 

Take  notice  that  on  October  31, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP92- 
138-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Centran 
Corporation,  a  producer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that,  pursuant  to  an 
agreement  dated  January  31, 1989,  under 
its  Rate  Schedule  IT,  it  proposes  to 
transport  up  to  18,974  Dth  per  day 
equivalent  of  natural  gas.  Tennessee 
indicates  that  the  gas  would  be 
transported  from  various  receipt  points 
on  its  system,  and  would  be  redelivered 
in  various  delivery  points.  Tennessee 
further  indicates  that  it  would  transport 
18,974  Dth  on  an  average  day  and 
6,925.510  Dth.  annually. 

Tennessee  advises  that  service  under 
9  284.223(a)  commenced  September  1, 
1989. 

Comment  date:  December  23, 1991,  in 
accordance  with  standard  paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
dale  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 


20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  protest  to  the  request.  If 
no  protest  is  filed  within  the  time 


allowed  therefore,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant  to 
section  7  of  the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-27581  Filed  11-15-fll;  8:45  am] 
wujNQ  cooe  SriT-OI-M 


[Docket  No.  TA92-1-1-000] 

Alabama-Tennessee  Natural  Gas  Co. 
Proposed  PQA  Rate  Adjustment 

November  8, 1991. 

Take  notice  that  on  November  1, 1991, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
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tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets  to  be  effective 
January  1, 1992: 

Twenty-Eighth  Revised  Sheet  No.  4 
Alternate  Twenty-Eighth  Revised  Sheet 
No.  4 

Alabama-Tennessee  states  that  the 
purpose  of  the  filing  is  to  adjust  its  rates 
to  conform  to  the  rates  of  its  suppliers. 
Alabama-Tennessee  states  that  the 
instant  filing  represents  its  annual 
purchased  gas  cost  adjustment  pursuant 
to  Section  154.305  of  the  Commission's 
Regulations  and  contains  the 
Assessment  of  Past  Performance 
required  by  S  154.306. 

According  to  Alabama-Tennessee,  the 
tariff  sheets  reflect  alternate  methods 
for  computing  the  surcharge  rate  for 
refunding  the  credit  balance  in 
Alabama-Tennessee's  current  deferral 
subaccount  of  FERC  Account  191  under 
9  154.305(d)  of  Commission's 
Regulations  and  section  20.2  of  the 
General  Terms  and  Conditions  of 
Alabama-Tennessee's  FERC  Gas  Tariff. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  25, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretxiry. 
|FR  Doc.  91-27582  Filed  11-15-ei;  8:45  am] 

MUJNO  COM  STir-OI-M 


(Docket  Nos.  TF92-1-2O-O00.  TM92-S-20- 
000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  8, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  1, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 


Prinury  Tariff  SheeU 

Proposed  to  lye  effective  Noveml)er  1, 1991 

8  Rev  Sheet  No.  21 
8  Rev  Sheet  No.  22 
4  Rev  Sheet  No.  25 
8  Rev  Sheet  No.  26 
8  Rev  Sheet  No.  27 
8  Rev  Sheet  No.  28 
7  Rev  Sheet  No.  29 

Algonquin  states  that  the  revised 
tariff  sheets  listed  above  are  being  filed 
as  part  of  an  Interim  Purchased  Gas 
Adjustment  ("PGA")  and  a 
Transmission  and  Compression  by 
Others  ('T4C")  Tracker  pursuant  to 
sections  17  and  39  of  the  General  Terms 
and  Conditions  of  Algonquin's  FERC 
Gas  Tariff  to  reflect  reductions  in 
Algonquin's  firm  sales  rates.  The 
primary  tariff  sheets  reflect  a  reduction 
in  Algonquin's  demand  and  commodity 
sales  rates  of  7.30e  and  12.554  per 
MMBtu,  respectively,  from  those  rates 
contained  in  Algonquin's  out-of-cycle 
PGA  in  Docket  Nos.  TQ92-1-20-000  and 
TM92-3-20-000.  filed  September  30. 
1991. 

Algonquin  states  that  the  above  tariff 
sheets  are  based  upon  the  primary  tariff 
sheets  in  Texas  Eastern  Transmission 
Corporation's  ("Texas  Eastern's")  latest 
QuarteHy  PGA,  Docket  No.  TQ92-1-17- 
000.  filed  on  October  1. 1991. 

Algonquin  is  also  submitting  the 
following  alternate  tariff  sheets: 

Altemata  Tariff  Sheete 

Proposed  to  be  effective  Novemtxr  1. 1991 

Alt  8  Rev  Sheet  No.  21 
Alt  8  Rev  Sheet  No.  22 
Alt  4  Rev  Sheet  No.  25 
Alt  6  Rev  Sheet  No.  26 
Alt  8  Rev  Sheet  No.  27 
Alt  8  Rev  Sheet  No.  28 
Alt  7  Rev  Sheet  No.  29 

If  the  Commission  approves  the 
secondary  rates  filed  in  Texas  Eastern's 
Docket  No.  TQ92-1-17-000,  Algonquin 
proposes  to  place  into  effect  the  above 
alternate  tariff  sheets  on  November  1, 
1991.  Algonquin  states  that  the  demand 
and  commodity  sales  rates  reflected  in 
these  alternate  revised  tariff  sheets 
represent  a  reduction  of  25.204  and 
12.114  per  MMBtu,  respectively,  from 
those  rates  contained  in  Algonquin's 
out-of-cycle  PGA  in  Docket  Nos.  TQ92- 
1-20-000  and  TM92-3-20-000. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  99  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 


protests  should  be  filed  on  or  before 
November  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cash^ 
Secretary. 

|FR  Doc.  91-27583  Filed  11-15-91:  8:45  am] 
siujNO  coot  srir-oMi 


(Docket  No*.  TQ02-2-2O-O00, 4  TM»2-«- 
20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Novembers,  1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  1, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Primary  Tariff  Sheets 

Proposed  to  be  effective  December  1, 1991 

9  Rev  Sheet  No.  21 
9  Rev  Sheet  No.  22 
5  Rev  Sheet  No.  25 
9  Rev  Sheet  No.  28 
9  Rev  Sheet  No.  27 
9  Rev  Sheet  No.  28 
8  Rev  Sheet  No.  29 

Algonquin  states  that  the  revised 
tariff  sheets  listed  above  are  being  filed 
as  part  of  Algonquin's  regularly 
scheduled  QuarteHy  Purchased  Gas 
Adjustment  ( "PGA")  and  Transportation 
Cost  Adjustment  ("TCA  ").  The  demand 
and  commodity  sales  rates  contained 
herein  reflect  a  reduction  of  7.404  and 
94.094  per  MMBtu.  respectively,  from 
those  rates  contained  in  Algonquin's 
out-of-cycle  PGA  in  Docket  Nos.  TQ92- 
1-2(M)00  and  TM92-3-20-000.  filed 
September  30, 1991. 

Algonquin  also  states  that  the  above 
tariff  sheets  are  based  upon  the  primary 
rates  in  Texas  Eastern  Transmission 
Corporation's  ("Texas  Eastern's")  latest 
Quarterly  PGA,  Docket  No.  TQ92-1-17- 
000,  filed  on  October  1, 1991. 

Algonquin  is  also  submitting  the 
following  alternate  tariff  sheets: 

Alternate  Tariff  Sheets 

Proposed  to  be  effective  December  1, 1991 

Alt  9  Rev  Sheet  No.  21 
Alt  9  Rev  Sheet  No.  22 
Alt  5  Rev  Sheet  No.  25 
Alt  9  Rev  Sheet  No.  26 
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Alt  9  Rev  Sheet  Na  27 
Alt  9  Rev  Sheet  No.  28 
Alt  8  Rev  Sheet  No.  29 

Algonquin  states  that  if  the 

Commission  approves  the  secondary 
rates  filed  in  Texas  Eastern's  Docket  No. 
TQ92-1-17-000,  Algonquin  proposes  to 
place  the  alternate  tariff  sheets  listed 
above  into  effect  as  of  December  1. 1991. 
The  demand  and  commodity  sales  rates 
reflected  in  these  alternate  revised  tariff 
sheets  represent  a  reduction  of  25.20< 
and  93.61i  per  MMBtu.  respectively, 
from  those  rates  contained  in 
Algonquin's  out-of-cycle  PGA  in  Docket 
Nos.  TQ92-1-20-000  and  TM92-»-2(>- 
000. 

Algonquin  states  that  the  instant  Hling 
reflects  the  purchases  and  sales 
projected  to  be  made  for  the  three 
month  period  beginning  December  1. 
1991  as  well  as  the  underlying  costs  of 
standby  and  transportation  services. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CadieU, 
Secretary. 

|FR  Doc.  91-27584  Filed  11-15-91:  8:45  am) 
■NXMO  COM  tTn-*%-m 


(Docktt  No*.  CPe«-199-01S,  cpn-e3»- 

006] 

CNQ  Transmission  Corp^  Proposed 
Changes  In  FERC  Gas  Tariff 

November  8, 1991 

Take  notice  that  CNC  Transmission 
Corporation  ("CNC").  on  October  31. 
1991.  filed  the  following  tariff  sheets  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  2A,  to  be  effective  November  1, 
1991: 

Second  Revised  Sheet  Na  4.  Superseding 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  5,  Superseding 

Original  Sheet  No.  5 


Original  Sheet  No.  0 
Original  Sheet  Nos.  397-477. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  two  Commission 
orders,  both  of  which  authorize  CNG  to 
perform  firm  transportation  service  to 
various  customers.  The  first  order,  dated 
September  13, 1990.  in  Docket  No.  CP88- 
195-005,  authorizes  CNG  to  perform 
transportation  service  in  Phase  III  of  the 
Niagara  import  point  project  The 
second  order,  dated  June  11, 1991,  in 
Docket  No.  CP80-638-000,  et  aL 
authorizes  CNG  to  provide 
transportation  as  part  of  Phase  U  of  the 
ANR  Project  The  filed  tariff  sheets  add 
X-rate  schedules  to  Volume  2A  of  CNG's 
FERC  Gas  Tariff,  relating  to  these      ' 
authorized  transportation  services. 

The  proposed  effective  date  of  Rate 
Schedule  X-69  is  November  1. 1990;  the 
proposed  effective  date  of  Rate 
Schedules  X-70  through  X-75  is 
November  1, 1991. 

CNG  states  that  copies  of  the  filing 
were  served  upon  parties  to  the 
captioned  proceedings,  as  well  as 
interested  state  conunissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20428,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFH 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  15. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CailielL 
Secretary. 

(FR  Doc  91-27585  Filed  11-15-91:  8:45  am] 
MUMO  COM  sriT-svii 


IDoatat  No.  TM93-S-21-000] 

Coiumbia  Gas  Transmission  Corp.; 
Proposed  Ctianges  In  FERC  Gas  Tariff 

November  8, 1991. 

Take  notice  that  on  October  31, 1991. 
Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tarift 
First  Revised  Volume  No.  1  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  December  1. 1991: 

First  Revised  Substinite  Third  Revised  Sheet 

No.  26.1 
First  Revised  Substitute  Third  Revised  Sheet 

Na2eA.l 
First  Revised  Substitute  Fourth  Revised 

Teath  Revised  Sheet  Na  28C 


Rrst  Revised  Substitute  Fourth  Revised  First 
Revised  Sheet  No.  26D. 

Columbia  states  that  the  purpose  of 
the  filing  is  to  recalculate  the  interest 
portion  of  Columbia's  volumetric 
surcharge  to  reflect  the  impact  of  actual 
FERC  published  interest  rates. 

Columbia  states  that  copies  of  the 
filing  were  served  by  Columbia  upon 
each  of  its  wholesale  customers, 
interested  state  commissions  and  to 
each  of  the  parties  set  forth  on  the 
official  service  list 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motion 
or  protests  should  be  filed  on  or  before 
November  18. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p)erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LotoD.CaslMU.  i 

Secretory. 

(FR  Doc  91-27586  Hied  11-1S-«1;  645  am] 
!  S7ir-ei-ii 


[Dockat  Na  TA92-1-2-000] 

East  Tennessee  Natural  Gas  Co.;  Rat* 
FUing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

November  8, 1991. 

Take  notice  that  on  November  1. 1991, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  pursuant  to 
\  154.305(c)(4)  of  the  Commission's 
regulations,  filed  the  following  revised 
tariff  sheets  to  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff  to  be  effective 
January  1, 1992: 

Thirteenth  Revised  Sheet  Na  4 
Thirteenth  Revised  Sheet  No.  5 

East  Tennessee  states  that  the 
purpose  of  its  revisions  is  to  institute  its 
annual  Purchased  Gas  Adjustment 
(PGA)  pursuant  to  S9  21.1-21.3  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  East  Tennessee's  filing 
included  a  negative  demand  surcharge 
of  $0.18  and  a  negative  commodity 
surcharge  of  approximately  $0.0869 
cents  to  flow  through  Account  No.  191 
overcoUections.  The  tariff  revisions  are 
accompanied  by  a  report  in  paper  form. 
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of  the  information  required  by  FERC 
Form  542-PGA. 

East  Tennessee  states  that  the  Current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Revised  Sheet  Nos.  4  and  5 
consist  of  a  <$.2556>  per  dekatherm 
adjustment  to  the  gas  rate  and  SWS 
summer  rates  and  a  $3.29  per  dekatherm 
adjustment  applicable  to  the  demand 
rate.  The  stated  adjustments  reflect 
changes  from  the  rates  filed  in  Docket 
No.  TQ92-1-2. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  625 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  November  25, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  petition  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  petition.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lob  D.  Casliell. 

Secretary. 

(FR  Doc  91-27587  Filed  11-15-91;  8:45  am] 

BNXMO  COOC  S717-ei-« 

[Docket  No.  TQS2-3-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  Rates 

November  8, 1991. 

Take  notice  that  on  November  1, 1991, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State).  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581- 
5039,  tendered  for  filing  with  the 
Commission  Eighth  Revised  Sixth 
Revised  Sheet  No.  21  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
containing  changes  in  rates  for 
effectiveness  on  November  1, 1991. 

Granite  State  states  that  its  out-of- 
cycle  purchased  gas  cost  adjustment 
revises  its  projected  gas  costs  for  the 
remainder  of  the  fourth  quarter  of  1991. 
According  to  Granite  State  its  revised 
rates  reflect  the  seasonal  increase  in  the 
cost  of  gas  purchased  from  Boundary 
Gas,  Inc.  and  projected  increases  in  the 


cost  for  purchases  from  Shell  Canada 
Limited.  Also,  it  is  stated  that  Granite 
State  projects  lesser  spot  market 
purchases  because  of  reduced 
availability  of  interruptible 
transportation  capacity  on  Tennessee 
Gas  Pipeline  Company  (Tennessee) 
beginning  with  the  heating  season  and 
increased  firm  purchases  from 
Tennessee  during  the  heating  season. 
Granite  State  further  states  that  the  out- 
of-cycle  purchase  gas  cost  adjustment  is 
necessary  to  avoid  under  collection  of 
its  gas  purchase  costs. 

It  is  stated  that  the  proposed  rate 
changes  are  applicable  to  Granite 
State's  jurisdictional  services  rendered 
to  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.  Granite  State 
further  states  that  copies  of  its  filing 
were  served  upon  its  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  18, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-27588  Filed  11-15-91;  8:45  am] 
WLUNQ  cow  sri7-ei-M 


[Docket  Nos.  RPS2-25-000  and  IIIT92-1- 
000] 

Iroquois  Gas  Transmission  System, 
LP.;  Tariff  HIing 

November  8, 1991. 

Take  notice  that  on  November  6, 1991. 
Iroquois  Gas  Transmission  System,  LP. 
(Iroquois)  tendered  for  filing  proposed 
changes  in  its  proposed  FERC  Gas 
Tariff,  Original  Volume  No.  1,  to  be 
effective  December  1, 1991.  Iroquois 
states  that  the  filing  is  being  made  to 
update  and  make  more  accurate 
Iroquois'  proposed  FERC  Gas  Tariff  as 


filed  on  October  1, 1991,  to  comply  with 
the  Commission's  Opinion  No.  357. 

Iroquois  states  that  in  addition  to 
specific  proposals  to  change  provisions 
of  its  tariff,  Iroquois  has  incorporated  a 
new  section  22A  titled  "Compliance 
with  the  Marketing  Affiliates  Rule." 
Iroquois  states  that  the  tariff  provisions 
are  filed  to  comply  with  the 
requirements  of  Order  Nos.  497  and  497- 
A. 

Iroquois  states  that  copies  of  the  filing 
^ere  served  upon  the  Iroquois 
jurisdictional  customers,  interested  state 
regulatory  commissions,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  91-27589  Filed  11-15-91;  8:45  am] 

■NJJNQ  COOC  S717-0t-ll 


(Docket  No.  RPS9-3S-0131 

Midwestern  Gss  Transmission  C04 
Filing  of  Refund  Report 

November  8, 1991. 

Take  notice  that  on  October  28, 1991. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  its  report 
of  refunds  disbursed  to  Tennessee  Gas 
Pipeline  Company  in  the  amount  of 
$131,541.50. 

Midwestern  notes  that  on  October  2o, 
1991  it  disbursed  the  $131,541.50  by 
issuing  a  check  to  Tennessee  Gas 
Pipeline  Company  (Tennessee).  As 
provided  by  section  2  of  Article  III  of  the 
Stipulation  and  Agreement  (Stipulation) 
in  the  instant  docket,  the  refund 
disbursed  to  Tennessee  as  shown  on 
Schedule  1  was  determined  as  a 
proportionate  value  based  on  the 
difference  between  the  rates  that  were 
in  effect  from  June  1, 1988  through 
December  31, 1988.  and  the  rates  that 
should  have  been  in  effect  for  that 
period  after  giving  effect  to  the 
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termination  of  the  recovery  of 
Midwestern'*  unfunded  future  tax 
liability,  calculated  pursuant  to  of  the 
Stipulation.  Midwestern  states  that  the 
refund  consists  of  $96,737.14  principal 
and  $34,804.36  interest.  Interest  is 
calculated  pursuant  to  §  154.67  of  the 
Code  of  Federal  Regulations. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  a^ected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  siiould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  Tiled 
on  or  before  November  15. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD.CasbalL 
Secretary. 

[FR  Doc  ffl-27S«)  Filed  11-15-91;  8:45  wn) 
nUJNQ  CODE  S717-S1-II 


(Docket  No*.  TA92-1-S»-000  and  T1I92-2- 
59-0001 

Nortt>ef7i  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff       _ 

November  S,  1991. 

Take  notice  that  on  November  1, 1991, 
Northern  Natural  Gas  Company, 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1  and  Original  Volume  No.  2 
tariff  sheets  to  be  effective  January  1. 
1992. 

Northern  states  that  such  tariff  sheets 
are  required  in  order  that  Northern  may 
place  into  effect  proposed  rates  in 
accordance  with  section  154.305  of  the 
Commission's  regulations  and  as 
required  by  the  Commission's  Order 
Nos.  483  and  483-A.  Northern  states 
further  that  these  rates  reflect  changes 
pursuant  to  the  tracking  mechanisms  of 
its  FTRC  Gas  Tariff  covering  its 
purchased  gas  costs  and  the  costs  of 
transportation  of  gas  through  the  Alaska 
Natural  Gas  Transportation  System. 

Northern  states  that  since  the 
projection  of  First  Quarter  1992  gas 
purchased  costs  may  not  reflect  the 
level  of  gas  purchased  costs  it  actually 
will  experience  on  January  1, 1992,  it 
may  not  bill  the  commodity  rates 
established  in  its  filing  on  January  1. 
1992.  Instead.  Northern  states  that  it  will 


utilize  its  flexible  PGA  tariff  mechanism, 
if  necessary,  to  reflect  in  the  commodity 
rates  on  January  1, 1992.  the  estimated 
actual  cost  of  purchased  gas  being 
experienced  at  that  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington. 
E)C  20426.  in  accordance  %vith  18  CFR 
365.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  Rled  on  or  before 
November  25, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-27581  Filed  11-15-91;  8:45  am] 
HLUNO  COM  S717-01-II 

(Docket  No.  TO92-1-55-000] 
Questar  Pipeline  Co.;  Rate  Change 

Novemt>er  a  1991. 

Take  notice  that  on  November  6, 1991. 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  to  its  FERC  Gas 
Tariff  to  be  effective  December  1, 1991. 
Fifteenth  Revised  Sheet  No.  12.  Original 
Volume  No.  1. 

Questar  states  that  the  purpose  of  this 
filing  is  to  adjust  the  purchased  gas  cost 
under  Questar's  sale-for-resale  Rate 
Schedule  CD-I  effective  December  1. 
1991. 

Questar  states  that  the  Fifteenth 
Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.39018/Dth  which  is 
$0.35183/Dth  lower  than  the  currently 
effective  rate  of  $2.74201 /Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  remained  unchanged  at 
$0.00614/Dth. 

Questar  states  that  it  has  provided  a 
copy  of  the  filing  to  Mountain  Fuel 
Supply  Company  and  interested  state 
public  service  commissions. 

Any  person  desiring  to  protest  said 
filing  sliould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20428,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211  and  385.214. 
All  such  protests  should  be  filed  on  or 
before  November  15. 1991.  Protests  will 


be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parities  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Caslien, 

Secretary. 

|FR  Doc.  91-27592  Filed  11-15-91:  8:45  am] 

MLUNQ  COOe  S717-01-«l 


(Docket  No*.  TA92-1-»-000  and  JUn-1-^ 
0001 

Tennessee  Gas  Pipeline  Ca  Tariff 
Change 

November  8, 1991. 

Take  notice  that  on  November  1, 1991, 
Tennessee  Gas  i*ipeline  Company 
(Tennessee]  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff  to  be  effective  January 
1,1992: 

nird  Revised  Volume  No.  1: 

Item  A 

Second 
Second 
Second 
Second 
Second 
Second 


Revised  Fifth  Revised  Sheet  Na  20 
Revised  Fifth  Revised  Sheet  No.  21 
Revised  Fifth  Revised  Sheet  Na  22 
Revised  Fifth  Revised  Sheet  No.  23 
Revised  Fifth  Revised  Sheet  No.  2S 
Revised  Fifth  Revised  Sheet  No.  28 


ItemB 

Third  Revised  Sheet  Nos.  32-37 

Original  Volume  No.  2 

Item  C 

Second  Revised  Twenty-Fourth  Revised 

Sheet  No.  5 
Second  Revised  Twenty-Third  Revised  Sheet 

No.e 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  implement  the  annual 
Purchased  Gas  Adjustment  to 
Tennessee's  Gas  Rates  and  certain 
transportation  rates  schedules  whose 
fuel  rates  track  the  Gas  Rate. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  ail  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington, 
DC  20426,  in  accordance  Mrith  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  25. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  )}ublic 

inspection  in  the  public  reference  room. 

LobD.CMlwfl. 

Secretary. 

(FR  Doc.  91-27593  Filed  11-15-91;  8:45  am] 

BIUJNO  COOC  S717-«1-M 


[Docket  No.  RP92-20-000] 

Texas  Gas  Transmission  Corp.;  Tariff 
Filing 

Noveml>er  8, 1991. 

Take  notice  that  on  October  31, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  2-A, 
with  a  proposed  effective  date  of 
December  1, 1991: 

Fint  Revised  Sheet  No.  32 
Second  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  173-187 
Original  Sheet  No.  188 

Texas  Gas  states  that  the  tariff  sheets 
are  being  filed  to  comply  with  the 
September  30, 1991,  Commission  Order 
No.  537,  a  final  rule  amending  the 
regulations  governing  transportation  by 
intrastate  and  interstate  pipelines  under 
section  311  of  the  Natural  Gas  Policy 
Act  and  transportation  by  interstate 
pipelines  under  blanket  certificates 
issued  pursuant  to  i  284.211  of  the 
Commission's  regulations.  Texas  Gas 
further  states  that  the  tariff  sheets  are 
being  filed  to  clarify  Texas  Gas's  tariff 
to  be  in  compliance  with  Order  No.  537 
in  general,  and  new  {  284.102(e). 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers, 
interested  state  commissions,  and  all 
parties  on  the  official  service  list  for  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with,  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

LoisD.CasfadL 

Secretary. 

[FR  Doc  91-27594  Filed  11-15-91: 8.-45  am) 

SeXMO  COOC  SMT-OVH 

[Docket  Na  TCSl-^-OOS,  ot  aL] 

Texas  Gas  Transmission  Corp.; 
Technical  Conference 

November  8. 1991. 

Take  notice  that  on  December  10  and 
11, 1991,  a  technical  conference  will  be 
convened  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission  in  Texas 
Gas  Transmission  Corporation's  (Texas 
Gas)  proceeding  in  Docket  Nos.  TC81-9- 
003,  TC81-9-004,  TC81-9-a05.  and 
TC81-9-006.  The  technical  conference 
will  be  held  to  discuss  the  issues  raised 
by  interveners  and  described  in  the 
Commission's  Novemi>er  7, 1991,  order 
in  Docket  No.  TC81-8-003.  el  a].  The 
Commission's  November  7th  order 
accepted,  suspended,  and  rejected  tariff 
sheets  submitted  by  Texas  Gas. 

In  tills  proceeding,  Texas  Gas  filed 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1  in  order  to 
implement  a  revised  sales  curtailment 
plan  for  its  system.  The  proposed 
changes  are:  (1)  The  establishment  of  a 
priority  2  category  for  essential 
agricultural  end-users;  (2)  the  collection 
and  updating  of  new  end-use  data  for 
the  Revised  Index  of  Quantity 
Entitlements  (RIQE);  and  (3)  provisions 
which  compel  periodic  updates  to  the 
RIQE  on  a  three-year  basis. 

In  response,  interveners  raised  issues 
concerning  (1)  the  method  by  which 
Texas  Gas  assigned  curtailment 
volumes  under  the  new  plan:  (2)  the 
inclusion  of  "temporary  failure  of  gas 
supply"  as  part  of  the  definition  of  force 
majeure;  (3)  the  relationship  t>etween 
the  new  curtailment  plan  and  Texas 
Gas'  pending  certificate  application  for  a 
gas  inventory  charge:  and  (4)  the 
appropriateness  of  the  curtailment 
demand  charge  crediting  provision  in 
the  general  terms  and  conditions  in 
section  10.5  of  the  tariff.  As  a  result  of 
these  concerns,  the  Commission's 
November  7th  order  further  directed  that 
a  technical  conference  for  Docket  No. 
TC81-9-003,  et  al~,  be  held  within  45 
days  from  the  date  of  the  order  and  that 
all  intervening  parties  wishing  to  attoid 
come  fully  prepared  to  discuss  each  of 
the  issues  described  in  the 
Commission's  November  7th  order. 

The  Commission  invites  all  parties 
who  have  filed  motions  to  intervene  to 
attend  the  technical  conference.  It  is 
requested  that  the  parties  bring 


adequate  copies  of  any  written 
materials  that  are  to  be  provided  in 
support  of  their  positions.  The 
conference  will  be  held  at  610  First 
Street  NE  Washington.  DC  The  room 
will  be  posted  on  the  8th  floor  of  that 
building  on  the  day  of  the  conference. 
For  further  procedural  information, 
please  contact  Kenneth  P.  Niehaus  of 
the  Commission  Staff  at  (202)  206-0325. 
LobD.Cashell, 
Secretary. 
[FR  Doc  91-27595  Filed  11-15-«1:  a-45  am^ 
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Tomcat;  Petition  for  Declaratory  Order 
or  Request  for  Blanket  Certificate 

(Docket  No.  CP92-134-000] 

November  8, 1991. 

Take  notice  that  on  October  31, 1991, 
TOMCAT,  14811  St.  Mary's  Lane,  suite 
200,  Houston,  Texas  77079,  filed  a 
petition  for  declaratery  o'der  and 
conditional  request  for  a  blanket 
certificate  in  Docket  No.  CP92-134-000 
requesting  primarily  that  the 
Commission  clarify  the  status  of 
TOMCAT  with  respect  to  its  future 
transportation  of  natural  gas,  all  as  more 
fully  set  forth  in  the  petition  and  request 
of  conditional  blanket  authorization, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

TOMCAT  states  that  it  is  a  Texas 
general  partnership  owned  by  TPC 
Pipeline,  Inc  and  'Transco  Matagorda 
Pipeline  Company  and  operates  as  an 
intrastate  pipeline  company  and 
operates  facilities  extending  28.23  miles 
from  Texas  state  waters  to  an 
intercoimection  with  United  Texas 
Transmission  Company  onshore  in 
Calhoun  County,  Texas.  It  is  stated  that 
in  December  1988,  TOMCAT  initiated 
transportation  of  gas  produced  from 
State  Tract  525,  Matagorda  Island  Area, 
offshore  Texas  for  Entex.  a  local 
distribution  company,  in  intrastate 
commerce.  It  is  stated  that  TOMCAT  in 
February  1989  commenced 
transportation  of  gas  for  Texas  Eastern 
Transmission  Corporation  pursuant  to 
section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  and  obtained 
rate  approval  to  charge  fair  and 
equitable  rates  for  this  service. 
TOMCAT  then  states  that  in  August 
1989  production  ceased  from  State  Tract 
525,  the  only  Texas  offshore  tract  to 
which  it  was  connected,  when  the 
reservoir  depleted.  TOMCAT  then 
indicates  that  since  then  it  has  sought 
other  shippers  of  Texas  offshore  gas  l>ut 
to  no  avail.  TOMCAT  points  out  that  in 
view  of  these  events  its  status  as  an 
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intrastate  pipeline  as  set  forth  in  section 
2(16)  of  the  NGPA  is  subject  to  question. 

TOMCAT  states  that  all  of  the  gas  it 
transports  for  intrastate  shippers  is  gas 
exempt  from  Natural  Gas  Act  (NGA) 
jurisdiction  pursuant  to  section  601(a)  of 
the  NGPA.  TOMCAT  also  states  that  all 
of  the  OCS  gas  received  into  its  system 
is  gathered  in  the  OCS  and  delivered  to 
TOMCAT  across  the  federal/state 
boundary  at  State  Tract  558.  It  is  stated 
that  the  Commission  has  held  that 
gathering  may  occur  without  regard  to 
whether  the  facilities  cross  federal  to 
state  boundaries.  TOMCAT  also  states 
that  it  is  an  intrastate  pipeline  because 
that  status  attaches  to  the  corporate 
entity  and  not  to  operations  or  facilities 
and  that  TOMCATs  status  as  an 
intrastate  pipeline  was  established 
when  it  first  began  operations  as  an 
intrastate  pipeline. 

TOMCAT  requests  that  the 
Commission  declare  that  the 
transportation  and  delivery  of  non-NGA 
gas  by  TOMCAT  to  its  intrastate 
pipeline  customers  would  be  exempt 
from  NGA  jurisdiction  and,  also,  that 
such  transportation  may  be  provided  by 
TOMCAT  as  an  intrastate  pipeline 
under  state  authority  without  the 
necessity  of  any  NGPA  section  311(a)(2) 
authorization. 

TOMCAT  also  requests  that,  in  the 
event  the  Commission  determines  that 
its  future  transportation  of  gas  for  both 
interstate  and  intrastate  pipelines 
cannot  be  performed  as  an  intrastate 
pipeline,  the  Commission  determine  that 
(1)  TOMCAT  is  a  Hinshaw  pipeline 
under  section  1(c)  of  the  NGA,  (2)  to  the 
extent  TOMCAT  delivers  gas  to 
intrastate  pipelines,  such  transportation 
can  be  effected  under  state  authority  as 
a  Hinshaw  pipeline  without  resort  to 
NGA  or  NGPA  authority  and  (3)  to  the 
extent  TOMCAT  transports  gas  for 
delivery  to  interstate  pipelines,  it  be 
issued  a  blanket  certificate  pursuant  to 
section  284.224  of  the  Commission's 
Regulations  to  effect  this  transportation. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  29, 1991,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 


proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  TOMCAT  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  CathflU. 
Secretary. 

(FR  Doc.  91-27596  Filed  11-15-91:  8:45  am) 
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(Docket  No.  RP91-223-001] 

Trunklin*  Gas  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

November  8, 1991. 

Take  notice  that  Tunkline  Gas 
Company  (Trunkline)  on  October  31, 
1991,  tendered  for  filing  the  following 
substitute  revised  tariff  sheet  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Sub  Fourth  Revised  Sheet  No.  9-DG.l 

Trunkline  proposes  that  this  sheet 
become  effective  October  17, 1991. 

Trunkline  states  that  this  substitute 
revised  tariff  sheet  is  being  filed  in 
compliance  with  the  Commission's 
Order  dated  October  16, 1991  in  the 
above-referenced  proceeding. 
Specifically,  Trunkline's  filing  reflects 
the  tariff  clarification  of  primary  and 
secondary  firm  point(s)  of  receipt 
priority  for  firm  shippers  under 
Trunkline's  Rate  Schedule  PT-Firm 
previously  reflected  in  the  September  17, 
1991  general  tariff  filing  in  Docket  No. 
RP91-223-O0O. 

Trunkline  states  that  a  copy  of  this 
letter  and  enclosures  were  served  on  all 
affected  customers  subject  to  the  tariff 
sheet  and  applicable  state  regulatory 
commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD-Cashell. 
Secretary. 
(FR  Doc  91-27597  Filed  11-15-01: 8:45  am] 
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(Docket  No.  RP91-126-00S] 

United  Gas  Pipe  Une  Co.,  Compliance 
Filing 

November  8, 1991. 

Take  notice  that  on  November  6, 1991 
United  Gas  Pipe  Line  Company 
("United"),  Post  Office  Box  1478, 
Houston,  Texas  77251-1478,  filed  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  with  a  proposed  effective  date  of 
October  1, 1991  for  all  tariff  sheets 
except  Substitute  First  Revised  Sheet 
No.  4C  which  has  a  proposed  effective 
date  of  November  1, 1991: 

Original  Sheet  No.  1 
Original  Sheet  No.  lA 
Original  Sheet  No.  IB 
Original  Sheet  No.  IC 
Original  Sheet  No.  ID 
Original  Sheet  No.  IE 
Original  Sheet  No.  IF 
Substitute  Original  Sheet  No.  4 
Substitute  Original  Sheet  No.  4A 
Substitute  Original  Sheet  No.  4B 
Substitute  First  Revised  Sheet  No.  4C 
Substitute  Original  Sheet  No.  4D 
Substitute  Original  Sheet  No.  4E 
Substitute  Original  Sheet  No.  4F 
Substi^te  Original  Sheet  No.  4G 
Substitute  Original  Sheet  No.  4H 
Substitute  Original  Sheet  Nos.  20  through  28 
Substitute  Original  Sheet  Nos.  31  through  32 
Substitute  Original  Sheet  Nos.  38  through  40 
Substitute  Original  Sheet  No.  64 
Substitute  Original  Sheet  Nos.  66  through  127 
Substitute  Original  Sheet  No.  138 
Substitute  Original  Sheet  No.  176 
Substitute  Original  Sheet  No.  177 
Substitute  Original  Sheet  No.  185 
Substitute  Original  Sheet  No.  201 
Substitute  Original  Sheet  No.  204 
Substitute  Original  Sheet  No.  217 
Substitute  Original  Sheet  No.  220 
Second  Substitute  Original  Sheet  No.  Z4u 
Second  Substitute  Original  Sheet  No.  240A 
Second  Substitute  Original  Sheet  No.  240B 
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Second  Substitute  Original  Sheet  No.  240C 
Second  Substitute  Original  Sheet  No.  240D 
Second  SubsUtute  Original  Sheet  No.  240E 
Original  Sheet  No.  240F 

United  submitted  the  sheets  listed 
above  electronically  and  states  that  this 
filing  is  in  compliance  with  the 
Commission's  order  issued  October  22, 
1991  Approving  Settlement  as  Modified, 
and  Issuing  Certificates  of  Public 
Convenience. 

United  states  that  it  has  served  a  copy 
of  the  filing  to  its  restricted  service  list 
in  the  above-referenced  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  18. 1991.  I^tests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takea  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD.  CashalL 
Secretary. 

|FR  Doc  91-27596  Hied  11-15-91:  a-4S  am| 
isriT-et-M 


Office  of  FoesM  Energy 

(FE  Docket  No.  91-«2-NQ] 

Tarpon  Qas  Marketing,  Ltd.;  Order 
QrMiUng  AutlKNttatlon  To  Export 
Natural  Gas  to  Canada 

AQCNCv:  Office  of  Fossil  Energy, 
Department  of  Energy. 


ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas. 


SUMMART.  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tarpon  Gas  Marketing  Ltd.  blanket 
authorization  to  export  a  total  of  100  Bcf 
of  U.S.  natural  gas  to  Canada  over  a 
two-year  period  commencing  with  the 
date  of  fu^t  delivery 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20685. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  November  11. 
1991. 

CUfford  P.  Tomiiwwskl. 

Acting  Deputy  Aasiitant  Secretary  for  Fueh 
Programt,  Offict  ofFonil  Energy. 

|FR  Doc  91-27870  FUed  11-15-91:  8:45  am) 


action:  Notice  of  filing. 


(Docket  No.  FE  CAE  91-21;  Certification 
Notice— Ml 

Filing  Certification  of  Compliance:  Coal 
vapeoeny  or  new  ciecinc  rovwrpiani 
Pursuant  to  Provisions  of  tfie 
KUweipiaiii  ana  iiiuusuiai  ruei  use 
Act,  n  Amended 

AOENCV:  Office  of  Fossil  Energy, 
Department  of  Energy. 


SUMMUUIV:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA), 
as  amended  (42  U.S.C  8301  et  seq.), 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a).  42 
U.S.C.  8311  (a),  Supp.  V.  1967).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant.  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Reggbtsr  a  notice  reciting  that  the 
certification  has  been  filed.  Two  owners 
and  operators  of  proposed  new  electric 
base  load  pos^r  plants  have  filed  self- 
certifications  in  accordance  with  section 
201(d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION 
section  below. 

•UPetsascMTAiiv  mfomiation:  The 

following  companies  have  filed  self- 
certificatioos: 


Ksmtos/Osstcorp  NMural  Dam  LP.,  Union.  NJ. 
Kawln>/Oss>cmp  Syraouw  L.P.,  IMon.  NJ 


fMOtWO 


it-oe-»i 

11-06-01 


Typsol 


Cyde 

ConMns 
Cycta 


sa 

79 


Location 


Qouvemaur.  NY. 
8oNay,  NY. 


Amendments  to  the  FUA  on  May  21. 
1987  (Public  Law  100-42).  altered  the 
general  prohibitions  to  include  only  new 
electric  base  load  powerplants  and  to 
provide  for  the  self-certification 
procedure. 

Copies  of  this  self-certification  may  be 
reviewed  in  the  Office  of  Fuels 
Programs,  Fossil  Energy,  room  3F-0S6, 
FE-52.  Forrestal  Building.  1000 
Independence  Avenue,  SW^. 


Washington.  DC  20585.  or  for  further 
information  call  Myra  Couch  at  (202) 
586-6709, 

Issued  in  Washlngloii,  DC  on  November  12. 
1991. 
Anthony  |.  Come, 

Director.  Off  ice  of  Coal  P- Electricity.  Office  of 
Fuels  Programa.  Fossil  Energy- 
jFR  Doc  n-27871  FUed  11-15-«1: 8:45  am} 
aiLUNO  cooi  •4Sft4i-e 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-4031-3) 

Dieeel  Fuel  Sulfur  Content;  PetWon  for 
Exemption 

AQENCr.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  decision. 
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summary:  On  April  3a  1991.  the 
Governor  of  American  Samoa  submitted 
a  petition  for  an  exemption  from  all 
requirements  of  section  211(i)  of  the 
Clean  Air  Act.  as  amended  (Act),  except 
for  the  minimum  cetane  index 
requirement.  This  petition  also  seeks  an 
exemption  for  American  Samoa  from  the 
requirements  of  certain  regulations 
which  specify  diesel  fuel  requirements 
for  use  in  on-highway  motor  vehicles 
and  engines.  See  40  CFR  part  80.  The 
petition  seeks  this  exemption  pursuant 
to  section  325  of  the  Act. 

The  Administrator  of  the  EPA 
proposes  in  this  notice  to  grant  the 
petition  for  exemption  as  requested  by 
the  Governor  of  American  Samoa.  The 
exemption  would  be  based  on  a  fmding 
that  it  is  unreasonable  to  require 
persons  in  American  Samoa  to  comply 
with  the  requirements  of  section  211(i) 
of  the  Act  and  EPA's  motor  vehicle 
diesel  fuel  regulations.  40  CFR  part  80. 
due  to  American  Samoa's  unique 
geographical,  meteorological  and 
economic  factors,  as  well  as  other 
significant  local  factors. 

The  Administrator  shall  take  final 
action  on  this  petition  within  12  months 
from  the  date  of  the  petition,  pursuant  to 
section  211(i)(4)  of  the  Act.  EPA  will 
consider  this  petition  in  accordance  with 
section  307(d]  of  the  Act.  To  aid  in 
preparing  EPA's  final  response  to  the 
petition,  EPA  hereby  invites  public 
comment  on  the  proposed  decision  to 
grant  the  petition  for  exemption  as 
requested. 

DATES:  EPA  has  not  scheduled  a  public 
hearing  on  this  Notice  of  Proposed 
Decision.  A  hearing  will  be  held  in 
Washington,  DC  on  this  petition  if  one  is 
requested  on  or  before  December  18, 
1991.  Comments  on  this  Notice  of 
Proposed  Decision  must  be  submitted  on 
or  before  December  18, 1991.  If  a  hearing 
is  held,  comments  must  be  submitted  on 
or  before  30  days  from  the  date  of  such 
hearing. 

Parties  who  wish  to  request  a  hearing 
should  contact  Steven  E.  Hoover  at  (202) 
260-9040.  If  a  hearing  is  scheduled 
based  on  a  request,  a  notice  will  be 
published  in  the  Federal  Register. 
Parties  wishing  to  testify  should  contact 
Steven  E.  Hoover.  It  is  also  requested 
that  six  copies  of  prepared  hearing 
testimony  be  available  at  the  time  of  the 
hearing  for  distribution  to  the  hearing 
panel.  Hearing  testimony  should  also  be 
submitted  to  the  EPA  Air  Docket  in 
Washington.  DC  and  the  Region  IX 
docket.  Additional  information  on  the 
submission  of  comments  to  both  dockets 
may  be  found  below  in  the 
"AOORCSSCS  "  section  of  this  notice. 


AOOMCSStS:  Copies  of  information 
relevant  to  this  petition  are  available  for 
inspection  in  public  docket  A-91-40  at 
the  Air  Docket  (LE-131)  of  the  EPA. 
room  M-1500.  401  M  Street  SW.. 
Washington.  DC  20460.  (202]  382-7548. 
between  the  hours  of  8:30  a.m.  to  noon 
and  1:30  p.m.  to  3:30  p.m.  Monday 
through  Friday.  A  duplicate  public 
docket.  R9-AS-DF-01,  has  been 
established  at  U.S.  EPA.  Region  9.  Air  ft 
Toxics  Division.  17th  Floor,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1227,  and  is  available 
between  the  hours  of  8  a.m.  to  4:30  p.m. 
Monday  through  Friday. 

Any  comments  (in  duplicate  if 
possible)  from  interested  parties  should 
be  addressed  to  both  dockets  with  a 
copy  forwarded  to  Mary  T.  Smith, 
Director.  Field  Operations  and  Support 
Division  (EN-397F).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  As  provided  in 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT 
Steven  E.  Hoover,  Chief,  Plans  and 
Program  Section,  Field  Operations  and 
Support  Division  {EN-397F),  401  M 
Street  SW.,  Washington,  DC  20460.  (202) 
260-9040. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  211(i)(l)  of  the  Act  makes  it 
unlawful,  effective  October  1, 1993,  for 
any  person  to  manufacture,  sell,  supply, 
offer  for  sale  or  supply,  dispense, 
transport,  or  introduce  into  commerce 
motor  vehicle  diesel  fuel  which  contains 
a  concentration  of  sulfur  in  excess  of 
0.05  percent  (by  weight)  or  which  fails  to 
meet  a  cetane  index  minimum  of  40. 
EPA  is  required  to  promulgate 
regulations  to  implement  and  enforce 
these  requirements  no  later  than 
November  15. 1991  pursuant  to  section 
211(i)(2).  Section  211(i](3]  establishes  the 
sulfur  content  for  fuel  used  in  the 
certification  of  heavy-duty  diesel 
vehicles  and  engines.  In  addition, 
section  211(i)(4)  requires  the 
Administrator  to  take  final  action  on 
any  petition  filed  under  section  324  '  of 


'  Section  211(i)(4)  mistakenly  refen  to 
exemption*  under  section  324  of  the  Act  ("Vapor 
Recovery  for  Small  Busmess  Marketers  of 
Petroleum  Products"),  while  the  proper  reference  it 
to  section  325.  Congress  clearly  intended  to  refer  to 
section  323.  as  shown  t>y  the  language  used  in 
section  Z11(i)(4).  and  the  United  States  Code 
citation  used  In  section  806  of  the  Clean  Air  Act 
Amendments  of  19ea  Public  Law  No.  101-M9. 
Section  806  of  the  Amendments,  which  added 
paragraph  i  to  section  211  of  the  Act.  used  42  U.S.C 
7625-1  as  the  United  Stales  Code  designation  for 
section  324.  This  is  the  proper  designation  for 
section  325  of  the  Act.  Also  see  136  Cong.  Rec. 
S17236  (daily  ed.  October  26, 1980)  (statement  of 
Sen.  Murkowaki). 


the  Act,  which  seeks  exemption  from  the 
requirements  of  section  211(i),  within  12 
months  of  the  date  of  such  petition. 

Prior  to  enactment  of  section  211(i), 
EPA  promulgated  regtdations  which 
closely  mirror  the  sulfur  content  and 
minimum  cetane  index  requirements  of 
section  211(i)  (55  FR  34120,  August  21, 
1990).  EPA  has  published  a  Notice  of 
Proposed  Rulemaking  amending  these 
regulations  so  they  conform  with  section 
211(i)  (56  FR  32533,  July  17, 1991). 

Section  325(a)(1)  of  the  Act  provides 
that  upon  application  by  the  governor  of 
Guam,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Administrator  may  exempt 
any  person  or  source  in  such  territory 
from  various  requirements  of  the  Act, 
including  section  211(i).  Such  exemption 
may  be  granted  if  the  Administrator 
finds  that  compliance  with  such 
requirement  is  not  feasible  or  is 
unreasonable  due  to  unique 
geographical,  meteorological  or 
economic  factors  of  such  territory,  or ' 
such  other  local  factors  as  the 
Administrator  deems  significant 

II.  Petition  for  Exemption 

On  April  30, 1991,  the  Honorable  Peter 
Tali  Coleman,  Governor  of  American 
Samoa,  submitted  a  petition  to  exempt 
motor  vehicle  diesel  fuel  in  American 
Samoa  from  all  the  requirements  of 
section  211(i)  except  the  minimum 
cetane  index  of  40  requirement  *,  and 
regulations  promulgated  under  40  CFR 
part  80  (55  FR  34120,  August  21, 1990). 
The  petition  is  based  on  geographical, 
climatological,  meteorological,  air 
quality,  economical  and  environmental 
factors. 

According  to  the  petition,  "(t)he 
source  to  be  exempted  is  diesel  fuel  for 

use  in  motor  vehicles If  granted, 

the  exemption  would  therefore  apply  to 
all  persons  in  American  Samoa  subject 
to  the  prohibitions  of  section  211(i]  of 
the  Act  and  the  diesel  fuel  requirements 
in  40  CFR  part  80.  The  exemption  would 
apply  to  all  persons  who  manufacture, 
sell,  supply,  offer  for  sale  or  supply, 
dispense,  transport,  or  introduce  into 
commerce,  in  American  Samoa,  motor 
vehicle  diesel  fuel.  This  includes  but  is 
not  hmited  to  the  Government  of 
American  Samoa. 


•  Section  211(i)  of  the  Act  authorizes  EPA  to 
establish  an  equivalent  alternative  aromatic  level  lo 
the  minimum  cetane  index  specification.  EPA's 
current  regulations  provide  for  such  an  alternative 
aromatic  level.  40  CFR  80.29(a).  Since  ASG  does  not 
seek  an  exemption  from  the  minimum  cetane  index 
requirement,  presumably  they  also  do  not  seek 
exemption  from  the  alternative  aratnatic  level 
requirement. 
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The  following  discussion  summarizes 
the  contents  of  the  petition. 

A.  Geography  and  Location  of  American 
SamoQ  ,    . 

The  Territory  of  American  Samoa 
consists  of  seven  islands  of  volcanic 
origin  located  approximately  2,500  miles 
south  of  Honolulu,  Hawaii,  almost  4,500 
miles  southwest  of  Los  Angeles, 
California  and  1.600  miles  northeast  of 
Auckland,  New  Zealand.  The  total  land 
area  is  76  square  miles.  The  main  island 
of  Tutuila  has  a  land  area  slightly  over 
52  square  miles  and  is  the  home  of 
approximately  45,000  of  the  Territory's 
48,000  inhabitants  and  the  capital,  Pago 
Pago.  Tutuila  has  approximately  92 
miles  of  paved  road  where  the  maximum 
speed  limit  is  30  mph.  Tutuila's  volcanic 
terrain  is  highly  mountainous.  The  other 
islands  have  no  paved  roads,  except  for 
Ta'u  which  has  a  small  paved  strip  used 
by  fewer  than  SO  vehicles. 

B.  Climate,  Meteorology  and  Air 
Quality 

The  climate  on  Tutuila  is  tropical  with 
an  average  rainfall  of  180  inches 
annually.  Temperatures  range  between 
70  degrees  F  to  90  degrees  F  with  an 
average  humidity  of  80  percent.  Strong 
and  ever-present  trade  winds,  combined 
with  the  lack  of  any  heavy  industries, 
prevent  any  air  pollution  from  gathering. 
American  Samoa  has  no  sulfur  dioxide 
or  sulfate  particulate  air  pollution 
problem  and  does  not  foresee  any.  It  is 
classified  as  Priority  III  for  all  pollutants 
and  air  quality  levels  are  below  the 
national  secondary  ambient  air  quality 
standards  for  all  pollutants.  40  CFR  part 
50.  EPA  has  not  identified  any  areas  as 
having  the  potential  for  violation  of  the 
national  ambient  air  quality  standards 
within  ten  years.  40  CFR  52.2826(a) 
(1989),  51  FR  40675  (November  7, 1986). 

C.  Economic  Factors 

American  Samoa  is  remote  compared 
to  the  United  States  mainland  and  must 
rely  on  materials  shipped  in  by  sea  or 
air.  The  cost  of  construction  is  25-50 
percent  higher  than  on  the  mainland,  yet 
the  annual  per  capita  income  is  only 
$3,900  and  the  highest  minimum  wage  is 
$2.82  per  hour.  The  unemployment  rate 
is  approximately  13  percent. 

The  American  Samoa  Government 
(ASG)  is  the  owner  of  the  only 
petroleum  storage  facilities  in  the 
Territory,  which  is  leased  to  PRI  South 
Pacific,  Inc.  (PRI),  a  wholly-owned 
subsidiary  of  Pacific  Resources,  Inc.,  a 
petroleum  refiner  based  in  Honolulu, 
Hawaii  and  in  turn  a  wholly-owned 
subsidiary  of  Broken  Hill  Proprietary, 
Ltd.,  an  Australian  corporation.  PRI 
shares  the  storage  facilities  with  Shell 


Company  (Pacific  Islands)  Ltd.  (Shell) 
and  BP  South-West  Pacific,  Ltd.  (BP), 
both  Australian  corporations.  The  lease 
terminates  on  December  31, 1994.  The 
petroleum  storage  facilities  were 
constructed  by  the  United  States  Navy 
during  1942  as  part  of  its  World  War  II 
South  Pacific  operations.  The  ASG 
began  a  total  upgrade  of  the  facilities  in 
1988,  which  was  to  be  completed  in 
1992.  However,  due  to  lack  of  adequate 
funding,  many  projects  had  to  be 
curtailed  or  delayed  and  completion 
does  not  appear  likely  until  1995  or 
beyond. 

Without  an  exemption,  the  ASG 
claims  it  will  be  required  to  construct 
segregated  tank  storage,  service  lines 
and  modiflcations  to  the  load  racks  at 
an  estimated  minimum  cost  of  $300,000, 
not  including  the  necessary  containment 
berms,  which  could  add  an  additional 
$250,000  to  the  costs.  The  ASG  does  not 
have  the  funds  to  construct  segregated 
storage  at  this  time  nor  does  it 
anticipate  having  funds  available  in  the 
foreseeable  future. 

All  petroleum  currently  consumed  in 
American  Samoa  is  imported  in  small 
tankers.  Due  to  the  lack  of  demand  for 
0.05  weight  percent  sulfur  diesel  fuel  in 
the  Pacific,  Shell  and  BP  have  advised 
they  will  not  furnish  it  to  American 
Samoa.  PRI  estimates  that  diesel  fuel 
which  complies  with  section  211(i)(l)'s 
sulfur  restrictions  will  cost  $0.08  to  $0.10 
per  gallon  more  than  the  diesel  fuel 
currently  imported  to  American  Samoa. 
If  the  ASG  is  required  to  comply  and 
construct  segregated  storage  facilities,  a 
tax  in  excess  of  $0.25  per  gallon  would 
need  to  be  imposed  over  the  current  cost 
of  diesel  fuel  on  Tutuila.  Fuel  is  supplied 
to  the  outer  islands  in  55  gallon  drums 
by  barge  or  small  vessels  from  Tutuila, 
thus  creating  even  higher  costs. 

D.  Environmental  Factors 

Current  ASG  petroleum  specifications 
for  diesel  fuel  require  a  maximum  sulfur 
content  of  0.4  weight  percent  and  a 
minimum  cetane  index  of  40.  The  ASG 
set  this  sulfur  content  specification  to 
provide  high  quality  diesel  fuel  for  the 
ASG's  electric  utility.  By  regulation,  the 
ASG  prohibits  burning  of  any  fuel  in 
excess  of  1.5  weight  percent  sulfur.  The 
Territorial  Energy  Office  (TEO)  analysis 
of  diesel  fuel  imports  during  fiscal  year 
1990  disclosed  that  the  weighted 
average  of  the  sulfur  content  was  0.1918 
weight  percent  and  the  average  cetane 
index  was  52.4.  The  petroleum  suppliers 
advised  the  ASG  that  they  should  be 
able  to  continue  to  supply  diesel  fuel  at 
or  below  the  current  sulfur  levels.  The 
ASG's  sulfur  content  restrictions  apply 
to  the  diesel  fuel  used  for  all  power 


generation,  and  both  highway  and  off- 
highway  vehicles. 

American  Samoa  has  only  60  vehicles 
licensed  for  highway  use  that  require 
diesel  fuel.  The  ASG  owns  31  of  these 
and  the  remaining  29  are  commercial 
vehicles.  These  vehicles  are  necessary 
for  government  and  commercial  use  and 
cannot  be  replaced  with  gasoline 
powered  vehicles.  Based  on  a  TEO 
survey,  these  vehicles  consume  on 
average  fewer  than  14  gallons  per  week 
of  diesel  fuel.  Based  on  the  current 
diesel  fuel  sulfur  weight  percentage  of 
diesel  fuel  in  American  Samoa,  this 
totals  less  than  600  pounds  of  sulfur 
annually  from  all  the  vehicles.  This 
small  amount  of  sulfur  emitted  over  a 
year,  coupled  with  the  trade  winds 
which  disperse  any  pollutant,  does  not 
constitute  a  health  risk  nor  would  it 
cause  any  air  quality  standard  to  be 
exceeded. 

m.  Proposed  Decision 

American  Samoa  must  rely  totally  on 
the  costly  importation  of  petroleum 
supplies,  including  diesel  fuel,  based  on 
its  remote  location  as  a  group  of  Pacific 
islands,  along  with  its  lack  of  internal 
petroleum  supplies  or  refining 
capability.  Given  the  petroleum  storage 
infrastructure  in  American  Samoa, 
compliance  with  section  211(i)'s  diesel 
fuel  requirements  could  be 
accomplished  in  only  one  of  two  ways. 

First,  ASC,  as  owner  of  the  only 
Storage  facility  for  such  fuel,  could  build 
segregated  storage  space  for  0.05  weight 
percent  sulfur  diesel  fuel.  This  would 
impose  a  great  burden  on  the  economy, 
and  may  be  financially  infeasible.  The 
high  cost  is  exacerbated  by  American 
Samoa's  remote  location.  "The  second 
alternative  for  compliance  would  allow 
importation  into  American  Samoa  of 
only  complying  diesel  fuel.  In  effect, 
instead  of  building  another  storage  tank 
for  low  sulfur  diesel  fuel,  only  low  sulfur 
diesel  fuel  would  be  imported  for 
storage  in  the  single  tank.  The  single 
storage  facility  would  then  continue  to 
service  all  the  uses  for  diesel  fuel, 
including  power  generation,  on-highway 
fuel  and  off-highway  fuel.  The  cost  of 
this  alternative  is  clearly  exorbitant, 
given  that  on-highway  diesel  fuel 
comprises  only  0.112  percent  of  all 
imports  of  diesel  fuel.  It  would  cost  over 
4  million  dollars  per  year  to  bring  much 
less  than  one  percent  of  the  diesel  fuel 
in  compliance  with  section  211(i),  and 
would  be  much  more  expensive  than 
building  segregated  storage  facilities. 

This  major  economic  burden  would 
provide  almost  no  environmental 
benefit,  in  a  context  where  there  are  no 
current  air  pollution  problems. 
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American  Samoa  is  currently  clatsiSed 
as  Priority  HI.  with  no  identiGed 
potential  for  violations  of  national 
ambient  air  quality  standards.  Tbe 
Territory  has  only  92  mile*  of  paved 
roads  snd  fewer  than  80  diesel  fueled 
vehicies  licensed  for  highway  use.  llie 
estimated  800  pounds  of  sulfur  currently 
emitted  by  these  vehicles  is  dispersed 
by  Ihe  islands'  trade  winds  and  presents 
no  pubKc  health  or  welfare  risk  at  this 
time.  Exemption  from  section  211(t)'s 
requirements  would  not  lead  to  future 
problems,  in  li^ht  of  American  Samoa's 
current  regulatory  limits  and  purchase 
specifications  on  diesel  fuel  sulfur 
content.  In  addition,  section  211(i)'B 
diesel  sulfur  requirements  are  designed 
primarily  to  protect  the  emission  control 
hardware  on  model  year  1994  and  later 
heavy-duty  vehicles,  and  the  already 
very  small  American  Samoa  fleet  can  be 
expected  to  contain  few  if  any  of  these 
vehicles  for  the  indeflnile  future.* 
Imposition  of  section  211(i)'s 
requirements  are  therefore  not 
necessary  to  either  solve  an  air  pollution 
problem  or  to  avoid  one  in  the  future. 

The  economic  and  environaiental 
factors  discussed  above  flow  directly 
from  the  unique  geography,  meteorology 
and  economic  situation  of  American 
Samoa.  The  severe  economic  burden 
which  would  tie  imposed  by  section 
211(i)'s  requirements  far  outweighs  the 
almost  non  existent  environmental 
benefit  from  application  of  these 
requirements  to  American  Samoa.  The 
Agency  therefore  proposes  to  TukI  that 
compliance  with  the  requirements  of 
section  211(i)  (1)  and  (2)  of  the  Act.  and 
compliance  with  40  CFR  80.29(a).  with 
the  exception  of  the  minimum  cetane 
index  requirement  and  any  alternative 
aromatic  level  requirement  in  these 
sections  of  the  Act  or  EPA  regulations, 
is  unreasonable  for  persons  of  American 
Samoa,  and  propose  to  exempt 
American  Samoa  from  these  provisions. 

For  the  same  reasons,  the  Agency  also 
proposes  to  exempt  American  Samoa 
from  those  provisions  of  section 
211(g)(2]  of  the  Act  which  prohibit  the 
fueling  of  motor  vehicles  with  high- 


*  Duriag  the  dieiel  fuel  ruteroakiii^  EPA 
contidcred  U>e  general  gppKcabtiity  of  Ihe  di««el 
fuel  lequlreiiients  to  Hawaii  and  ttie  Pacific 
lerrilohe*.  56  FR  34134  (August  21.  tSSO).  CommanU 
■utimjited  by  ASC  and  Paafic  Reaoureies.  inc  Hi 
that  rulemaking  quetlioaed  whether  Ike  dieael  fuel 
requiremenli  should  apply  to  Hawaii  and  Ihe 
Pacific  lenil<ihe«  EPA  did  no*  accept  the 
coimMOter*'  itticmed  Keo|p«ph«c  Inaita  on  the 
•cope  ol  Ihe  rule,  pnnunly  becauae  ol  the  potonMal 
uae  of  1994  and  later  heavy-duty  dieael  vebidea  in 
Ihete  area*.  Thai  decraion  cannot  be  compared  to 
loday'a  profOMd  deciwon.  Ho«*e««r.  •■  BPA'a  horn 
in  Iha4  rulenatiin  wa«  Hawaii  and  tke  PeeirK 
lerhloriea  triewad  aa  a  whole.  Tbe  baaic  focus  of 
thi*  proposed  deciaion  is  one  spedfic  lerrUory. 
AMenoen  Ssiwm. 


sulhir  diesel  fueL*  Although  American 
Samoa  did  not  explicitly  request 
exemption  from  this  provision  in  its 
petition,  it  is  reasonable  to  read  the 
petition  as  including  such  a  request 
Section  211  (g)  and  (i)  both  restrict  the 
use  of  high-sulfur  motor  vehicle  diesel 
fuel,  and  exempting  American  Samoa 
from  section  211(i)'s  sulfur  content 
requirements  but  not  from  section 
ZllUr*  related  prohibition  would 
provide  no  relief  in  fact  from  the 
problems  American  Samoa  presented  in 
their  petition. 

IV.  Statutory  Authority 

Authority  for  the  action  proposed  in 
this  notice  is  section  325(a)(1)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
762S-l(a)(l)). 

V.  AdsHBistralive  Designalieii  aad 
Regulatory  Analysis 

Under  Executive  order  (EO)  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  to  prepare  a  regulatory 
impact  analysis.  The  decision  proposed 
today  is  not  a  regulation  or  rule  as 
defmed  in  EO  12291,  therefore  no 
regulatory  impact  analysts  has  been 
prepared. 

VI.  Impact  on  Small  Eotitiet 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  eoi  through  612,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibihty  analysis  which 
describes  the  impact  on  small  entities. 
Since  today's  proposed  decision  is  not  a 
rulemaking,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Vn.  Paperwork  Reductioo  Act 

The  Paperwork  Reduction  Act  of  I960. 
44  U.S.C.  3501  et  seq.  and  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  action  as  it  does  not 
involve  the  collection  of  information  as 
defined  therein. 

Dated:  November  7, 1901. 
William  K.  RaOly, 
Administrator. 

(FR  Di>c  81-27665  Filed  11-lS-Ol:  8:46  amj 
MUJMaoiac  was  so  m 
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Open  MectlnQ  of  the  Poflcy  Dnroqim 
CoiMiiMsc  on  MMnQ  Wi 


*  Thi*  subsection  makes  It  unlawful  for  any 
person  to  introduce  or  casse  or  silow  the 
Introduclioii  into  any  molar  vehicle  of  dieael  fuel 
which  they  know  or  should  know  contains  s 
concentration  of  sutfur  in  excess  of  0.06  percent  (l>jr 
weight|.  Tbe  proposed  enemplian  would  inclvde 
exemplion  from  Ihw  prohibition,  but  not  incliKie  tiw 
prohibtttona  in  aection  211(gU2J  reUluag  to  Ute 
miniaium  celane  index  or  alternative  aromatic 
levels. 


AOCNCV:  Environmental  Protection 
Agency.  - 

ACTION:  FACA  Committee  Meeting 
Polky  Dialogue  Committee  oo  Mining 
Wastes. 

•UMMAIIV:  As  required  by  sectioa  9(aM2) 
of  the  Federal  Advisory  Coiamittee  Act 
(Pub.  L.  92-463).  we  are  giving  notice  of 
the  date  and  location  of  tbe  December 
meeting  of  the  Pohcy  Dialogue 
Committee  on  Mining  Waste.  The 
purpose  of  the  meeting  is  to  further 
discuss  the  key  elements  of  a  mine 
waste  program.  The  meetings  are  open 
to  the  public  without  advance 
registration.  An  opportunity  for  public 
commert  will  be  offered  at  the  end  of 
each  day  of  meeting. 

DATES:  The  December  meeting  will  be 
held  on  December  9. 1991  from  9  ajn.  to 
5  p.B.  and  on  December  10. 1991  from  9 
a.m.  to  4  p  jn.  The  January  meeting  will 
be  held  January  23  and  24, 1902. 

AODRCSSES:  The  December  meeting  wiD 
be  held  at  the  Sheraton  City  Center, 
1143  New  Hampshire  Avenue,  NW., 
Washington.  DC. 

FOR  nMTHEn  MFORMATION  OOMTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  mining  waste 
program  should  call  Steve  Hoffman. 
Office  of  Solid  Waste.  U.S.  EPA,  (703) 
308-6413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting. 
OfTice  of  Solid  Waste.  (OS-323W). 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460. 

Persons  needing  further  information 
on  administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contact  Deborah  Doiton.  EPA 
Regulatory  Negotiation  Project.  (202) 
382-5495  or  the  Committee's  facilitator, 
John  Ehrman,  Tbe  Keystone  Center, 
(303)468-5822. 

Dated:  November  12, 1991. 
Deborah  Dahoo, 

Designated  Federal  Official.  Deputy  Director, 
Consensus  and  Dispute  Resolution  Project, 
Office  of  Policy,  Planning  and  Evaluation. 
(PR  Doc  91^27664  Filed  11-15-01;  B:45  am] 
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Withdrawal  of  Proposed  Determination 
To  WItttdraw  or  Restrict  the 
Specification  of  an  Area  for  Use  as  a 
Disposal  Site;  Kuparuk  River  Unit, 
North  Slope  Borough,  AK 

aqemcy:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice'of  withdrawal  of 
proposed  section  404(c)  determination. 

summary:  Section  404(c)  of  the  Clean 
Water  Act  (CWA)  (33  U.S.C  1251  et 
seq.)  authorizes  the  administrator  of  the 
EPA  to  prohibit,  deny,  withdraw  or 
restrict  the  specification  or  use  of  any 
defined  area  as  a  disposal  site  whenever 
he  determines,  after  notice  and 
opportunity  for  public  hearing,  that  the 
discharge  of  dredged  or  fill  materials 
into  such  an  area  will  have  an 
unacceptable  adverse  effect  on 
municipal  water  supplies,  shellfish  beds 
and  fishery  areas  (including  spawning 
and  breeding  areas),  wildlife,  or 
recreation  areas.  EPA's  procedures  for 
implementing  section  404(c)  are  set  forth 
in  40  CFR  part  231. 

On  May  14, 1991.  the  Environmental 
Protection  Agency.  Region  10  (Region 
10)  gave  notice  of  its  Proposed 
Determination  to  Withdraw  or  Restrict 
the  Specification  of  an  Area  for  Use  as  a 
Disposal  Site:  Kuparuk  River  Unit,  North 
Slope  Borough,  AK  (Proposed 
Determination).  The  Proposed 
Determination  concerned  a  proposal  by 
ARCO  Alaska.  Inc.  (ARCO)  to  place 
approximately  112.000  cubic  yards  of 
gravel  fill  material  on  21.5  acres  of 
tundra  wetlands  to  construct  a 
production  well  pad  (Drill  Site  3-L)  and 
an  east-west  access  road  from  nearby 
Drill  Site  3-K  in  the  Kuparuk  River  Unit. 

Region  lO's  public  notice  provided  a 
thirty-day  period  for  comments  on  the 
Proposed  Determination.  Region  10 
received  and  analyzed  numerous 
comments,  some  advising  withdrawal  of 
the  Proposed  Determination  and  others 
recommending  preparation  of  a 
Recommended  Determination.  As  a 
result  of  several  meetings  and 
discussions  between  Region  10  and 
ARCO,  an  alternative  pad  location  and 
road  alignment  within  the  general 
project  area  was  identified  that  was 
different  from  the  two  alternatives 
discussed  in  the  Proposed 
Determination.  ARCO  applied  for  and 
on  October  15, 1991,  received  a 
modification  of  their  Corps  permit  to 
authorize  the  new  configtu'ation.  For  the 
reasons  discussed  in  further  detail 
below.  Region  10.  in  accordance  with  40 
CFR  231.5(c).  hereby  withdraws  its 


section  404(c)  Proposed  Determioation 
on  this  project. 

Basis  for  Withdrawal  of  Proposed 
Determination 

Region  10  based  initiation  of  404(c) 
proceedings  on  its  belief  that  the  project 
could  have  unacceptable  adverse 
impacts  on  wildlife  and  wildlife  habitat 
The  revised  project  however,  represents 
a  significant  reduction  in  scope  and  is 
environmentally  acceptable  to  EPA  for 
the  following  reasons: 

(1)  The  revised  configuration  would 
fill  less  wetland  acreage  (17.9  acres) 
than  the  originally  permitted 
configuration  (21.5  acres),  because  the 
access  road  would  be  shorter  and  the 
pad  smaller 

(2)  The  revised  pad  location  is  on 
higher,  drier,  less  diverse  tundra  that  Is 
consequently  less  valuable  as  waterfowl 
and  shorebird  habitat  than  tbe  originally 
permitted  location; 

(3)  The  revised  road  route  also 
traverses  drier,  less  valuable  tundra 
ridges  than  the  originally  permitted  east- 
west  road; 

(4)  The  revised  road  route  is  from  800 
to  3,300  feet  further  upslope  in  the 
drainage  basin  than  the  originally 
permitted  road,  and  would  therefore 
intercept  less  of  the  drainage  flowing 
into  the  Arctophila  lake  to  the  north, 
posing  less  of  a  potential  hazard  to  it; 

(5)  The  revised  road  route  is  almost 
one-half  mile  further  away  from  the 
tundra  swan  nesting  site  on  the 
Arctophila  lake  to  the  north: 

(6)  The  originally  permitted  access 
route  extended  approximately  one-half 
mile  further  to  the  east  from  Drill  Site  3- 
K  than  the  new  road  would;  the  revised 
road  would  pose  less  of  an  impediment 
to  brant  and  caribou  movement  because 
it  would  not  extend  as  far  to  the  east; 
and, 

(7)  The  originally  permitted  pad 
location  was  less  than  1,000  feet  from  a 
timdra  swan  nesting  area  on  the 
Arctophila  lake  to  the  east  of  the  pad; 
the  revised  location  would  be  almost 
one  mile  from  that  site  and  would  still 
be  one  mile  from  the  nesting  site  on  the 
lake  to  the  north. 

FOB  RUrrHEII  MFORMATION  CONTACT 

Robert  S.  Burd.  Director,  Water  Division, 

U.S.  Environmental  Protection  Agency, 

1200  Sixdi  Avenue,  Seattie.  Washington 

98101. 

Dana  A  RaamusMo, 

Regional  Administrator. 

(FR  Doc  91-27663  Filed  11-15-91;  a45  am] 
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EXPORT-IIIPORT  BANK  OF  THE 
UNITEO  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  the  Export-tmport  Bank 
of  the  United  States 

summary:  The  Advisory  Committee  was 
established  by  Public  Law  98-181, 
November  30, 1983,  to  advise  the  Export- 
Import  Bank  on  its  programs  and  to 
provide  comments  for  inclusion  in  the 
reports  of  the  Export-Import  Bank  to  the 
United  States  Congress. 
TiMt  AND  PLACE  Tuesday,  December  3, 
1991,  from  9:30  a.m.  to  12  noon.  The 
meeting  will  be  held  at  Eximbank  In 
Room  1143,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571. 
AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  OECD  Status  Report.  Budget  and 
Financial  Report  Congressional  Report 
Subcommittee  Reports:  (Charter 
Renewal — Banking — Emerging  Trade 
Finance — Small  Business).  Project 
Finance,  and  Summary  and  Conclusions 
of  Subcommittee  Reports. 
niBUC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  stBtement(8) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Joan  P. 
Harris,  room  935, 811  Vermont  Avenue, 
NW.,  Washington.  DC  20571,  (202)  566- 
8871,  not  later  than  December  2, 1991.  If 
any  person  wishes  auxiliary  aids  (such 
as  a  sign  language  interpreter)  or  other 
special  accommodations,  please  contact 
prior  to  November  29, 1991.  the  Office  of 
the  Secretary,  room  935, 811  Vermont 
Avenue,  NW.,  Washington,  DC  20571. 
Voice  (202)  566-8871  or  TDD  (202)  535- 
3913. 

PURTM0I  inpormation:  For  further 
information,  contact  Joan  P.  Harris, 
room  935.  811  Vermont  Avenue,  NW.. 
Washington,  DC  20571,  (202)  566-8871. 
loon  P.  Haitis, 
Corporate  Secretary. 

(FR  Doc.  91-27B79  Filed  11-15-91;  8:45  am] 
anxHM  coot  ssse-01-M 


FEDERAL  MARITIME  COMMISSION 

Lykes  Bros.  Steamship  Co.,  Inc.  et  aL; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement's)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
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Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  O^ice  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  213-011357. 

Title:  Lykes/Waterman  Sailing 
Agreement. 

Parties: 

Lykes  Bros.  Steamship  Co.,  Inc. 

Waterman  Steamship  Corporation. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  rationalize 
their  sailings  in  the  trade  between  U.S. 
Atlantic  and  Gulf  ports  and  ports  in  the 
Suez,  Egypt/Indonesia  range  inclusive. 

Dated:  November  12. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
JoMph  C  Polking. 
Secretary. 
[FR  Doc.  91-27578  Filed  11-15-91:  8:45  amj 
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FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Perfornuince  Review  Board; 
Membership 

Notice  is  hereby  given  in  accordance 
with  5  U.S.C.  4314  of  the  membership  of 
the  Performance  Review  Board  of  the 
Federal  Mediation  and  Conciliation 
Service.  The  following  persons  were 
appointed  to  the  Board. 

John  Truesdale,  Executive  Secretary, 

National  Labor  Relations  Board — 

Chairman. 
Donald  S.  Rodgers,  Special  Assistant  to 

the  Director  for  Special  Programs. 

Federal  Mediation  and  Conciliation 

Service — Member. 
Brian  L  Flores,  Deputy  Director,  Federal 

Mediation  and  Conciliation  Service — 

Member. 

Dated:  November  12. 1991. 
Brian  L.  Florm, 
Deputy  Director. 

|FR  Doc.  91-27609  Filed  11-15-91:  8:45  am) 
BNXMa  coot  tTn-oi^ 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AOfNCV:  General  Accounting  O^ce. 
action:  Notice. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463),  as  amended,  notice 
is  hereby  given  that  a  meeting  of  the 
Federal  Accounting  Standards  Advisory 
Board  will  be  held  on  Tuesday, 
December  3, 1991,  ht>m  9  a.m.  until  4 
p.m.  in  room  7313  of  the  General 
Accounting  Office,  441  G  St.  NW.. 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
November  18,  meeting.  A  continuation 
of  discussion  on  inventory  accounting, 
credit  reform  accounting,  and  staff 
progress  reports.  We  advise  that  other 
items  may  be  added  to  the  agenda; 
interested  parties  should  contact  the 
Sta^  Director  for  more  speciHc 
information. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Staff  Director,  401  F  St. 
NW.,  room  302,  Washington,  DC  20001. 
or  call  (202)  504-3336. 
dates:  December  3, 1991. 
ADDRESSES:  441  G  St.,  NW.,  room  7313, 
Washington.  DC  20548. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L  No.  92-463,  section  10(a)(2).  86 
Stat.  770,  774,  (1972)  (current  version  at  5 
U.S.C.  app.  lection  10(a)(2)  (1988):  41  CFR 
101-6.1015  (1990). 

Dated:  November  13, 1991. 
Ronald  S.  Young. 

Staff  Director.  , 

[FR  Doc.  91-27681  Filed  ll-lS-Sl;  8:45  am] 
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Government  Auditing  Standards 
Advisory  Council  Meeting 

agency:  General  Accounting  Office. 
action:  Notice. 

summary:  The  United  States  General 
Accounting  Office  has  scheduled  a 
meeting  of  the  Government  Auditing 
Standards  Advisory  Council  on 
November  25. 1991,  from  8:30  a.m.  until  3 
p.m.  in  room  7313  of  the  General 
Accounting  Office.  441  G  St.,  NW.. 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
)uly  meeting,  and  presentation  of  issues 
and  discussion  thereof. 


Any  interested  person  may  attend  the 
meeting  as  an  observer. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Anderson,  Jr.,  Project  ^ 

Manager,  U.S.  General  Accounting 
Office,  441  G  St.,  NW.,  room  6025, 
Washington,  DC  20548  or  call  (202)  275- 
9319. 

dates:  November  25, 1991.  ' 

ADDRESSES:  441  G  St..  NW..  room  7313. 
Washington,  DC  20548. 

Dated:  November  13, 1991. 
Donald  H.  Chapin. 
Assistant  Comptroller  General. 
(FR  Doc.  91-27603  Filed  11-15-91:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  Of  Inspector  General 

Establishment  of  the  Office  of 
Inspector  General  Performance 
Review  Board 

ACTION:  Notice  of  establishment  of 
Office  of  Inspector  General  Performance 
Review  Board. 

summary:  This  notice  announces 
establishment  of  the  Office  of  Inspector 
General  Performance  Review  Board 
(OIG  PRB)  of  the  General  Services 
Administration  in  accordance  with  5 
U.S.C.  4314(c).  The  OIG  PRB  provides 
fair  and  objective  review  of  the  Office  of 
Inspector  General  Senior  Executive 
Service  (SES)  performance  appraisals 
and  recertification  determinations.  The 
PRB  also  makes  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Inspector 
General. 

The  OIG  PRB  shall  be  comprised  of 
three  career  SES  employees  selected  by 
the  Inspector  General  from  the 
President's  Council  on  Integrity  and 
Efficiency's  roster  of  PRB  members  as 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

)oel  S.  Gallay,  Counsel  to  the  Inspector 
General,  room  5326, 18th  &  F  Streets. 
NW.,  Washington,  DC  20405  (202)  501- 
1932. 

Dated:  November  6, 1991. 
Edward  F.  Hefferon, 
Deputy  Inspector  General. 
[FR  Doc  91-27637  Filed  11-15-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  Financtai  ParlicipaUon  in  State 
Assistance  Expenditures 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Nodce. 

In  die  matter  of  Federal  Matching  Shares 
for  Aid  to  Families  with  Dependent  Children. 
Poster  Care  and  Adoption  Assistance,  Job 
Opportunities  and  Basic  Skills  Training. 
Medicaid,  and  Aid  to  Needy  Aged.  Blind,  or 
Disabled  Persons  for  October  1, 1992, 
Through  September  30, 1993 

SUMMARY:  The  Federal  Percentages  and 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  1993  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
percentages  will  be  effective  from 
October  1, 1992.  through  September  30. 
1993.  This  notice  announces  the 
calculated  "Federal  percentages"  and 
"Federal  medical  assistance 
percentages'*  that  we  will  use  in 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures  for  programs  under  titles  I. 
IV-A  IV-€.  IV-F,  X.  XIV,  XVI  (AABD) 
and  XIX.  The  table  gives  figures  for  each 
of  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 


Islanda,  Guam,  American  Samoa,  and 
the  Northern  Mariana  islands.  The 
percentages  in  this  notice  apply  to  State 
expenditures  for  assistance  payments 
and  medical  services  (except  family 
planning  which  is  subject  to  a  higher 
matching  rate).  The  statute  provides 
separately  for  Federal  matching  of 
administrative  costs. 

Sections  1101(a)(6)  and  1905(b)  of  the 
Act  as  revised  by  section  9528  of  Public 
Law  99-272,  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
these  percentages  each  year.  The 
Secretary  is  to  figure  the  percentages,  by 
formulas  described  in  sections  1101(a)(8) 
and  1905(b)  of  the  Act  using  the 
Department  of  Commerce's  statistics  of 
average  income  per  person  in  each  State 
and  in  the  Nation  as  a  whole.  The 
percentages  are  with  upper  and  lower 
limits  given  in  those  two  sections  of  the 
Act  The  statute  specifies  the 
percentages  to  be  applied  to  Puerto 
Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  and  the  Northern 
Mariana  Islands. 

The  **FederaI  medical  assistance 
percentages"  are  for  foster  care  and 
adoption  assistance,  fob  Opportunities 
and  Basic  Skills  Training  and  for 
Medicaid:  the  "Federal  percentages"  are 
for  Aid  to  Families  with  Dependent 
Children  (AFDC)  and  aid  to  needy  aged, 
blind,  or  disabled  persons.  However, 


under  section  1118  of  the  Act,  States 
with  approved  Medicaid  plans  may 
claim  Federal  matching  funds  for 
expenditures  under  approved  State 
plans  for  these  other  programs  using 
either  the  Federal  percentage  or  the 
Federal  medical  assistance  percentage. 
These  States  may  claim  at  the  Federal 
medical  assistance  percentage  without 
regard  to  any  maximum  on  the  dollar 
amounts  per  recipient  which  may  be 
counted  under  paragraphs  (1)  and  (2)  of 
sections  3(a),  403(a).  1003(a).  1403(a), 
and  1603(a)  of  the  Act. 
DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1, 1992,  and  ending  September  3a  1993. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Emmett  Dye,  Office  of  Family 
Assistance,  Administration  for  Children 
and  Families.  Aerospace  Building.  370 
L'Enfant  Promenade,  SW.,  Washington. 
DC  20447,  Telephone  (202)  401-5041. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.020 — Assistance  Payments — 
Maintenance  Assistance  (State  Aid):  93.021 — 
Job  Opportunities  and  Basic  Skills  Training 
(JOBS):  93.658— Foster  Care— Title  IV-E; 
93.659 — Adoption  Assistance:  93.778— 
Medical  Assistance  Program) 

Dated:  November  12. 1991. 
Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Services. 
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(EHscflve  Odotoar  1.  1992-Septem8ER  30. 1993  (Fiscal  vear  1993)J 


SMS 


psrcentages 


American  Samoa.. 
Arizona 


Mtanna 

CaMocnia .».., 

Cotorado 

Connocticut.. 


DisMcx  of  Colmbla- 

Fk)rida__ 


GeoKBia- 
Guam._ 


Irittana- 


Kansas — 
Kentucky-. 
Loulsisna.. 
Main* 


Mwylml 

Massachusalto- 

Mich»gan 

Mtnnesots 


Missouri. 

Montana 

Nabraska 

Nevada 


50.00 
50.00 
02.10 
6S.00 
50.00 
50.00 
50.00 
S0.00 
SOJOO 
S0.03 
57.86 
50.00 
50.00 
66.00 
50.00 
59.12 
58.00 
S3.S3 
65.00 
65.00 
57.57 
50.00 
SOOO 
50.83 
50.00 
66.00 
SS.B4 
65.00 
57.02 
50.00 


F«<ieral 


assKtanos 
percentages 


71.45 
50.00 
•50.00 
t&M 
74.41 

saoo 

54.42 

50X» 
50O0 
SOXX) 
55.03 
62.06 
•50.00 
SOXX) 
7120 
50.00 
63.21 
62.74 
56.16 
71.60 
73.71 
61.81 
SOM 
SOiW 
55.64 
54.93 
7901 

ea26 

70.92 
61.32 
52.26 
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Feo€ral  percentages  and  Federal  medical  assistance  percentages— Continued 

[Eftactiv*  OctotMT  1,  1992-SEfTEM8ER  30.  1993  (Fiscal  year  1993)] 


Fwieral 


Wi 


50.00 

50.00 

50.00 

60M 

85.00 

73.85 

50.00 

50.00 

62.13 

65.92 

65.00 

72.21 

50.00 

'50.00 

55.83 

60.25 

65.00 

68.67 

58.22 

62.39 

50.53 

55.48 

60.00 

•50.00 

50.00 

53.64 

65.00 

71.28 

65.00 

7a27 

63.97 

67.57 

60.49 

64.44 

65.00 

75.29 

55.42 

69.88 

50.00 

•50.00 

50.00 

50.00 

50.02 

65.02 

66.00 

76.29 

56.02 

60.42 

63.46 

67.11 

•For  pupoMa  o(  Mction  1116  o(  »»  Sociai  Security  Act,  the  percentage  used  under  titles  I,  X.XIV,  andXV1andpartAo(WlalVwilba75per  centum. 


|FR  Doc.  91-27653  Filed  11-15-91;  8:45  am] 

MUJNa  COK  41(0-04^ 

Food  and  Drug  Administration 

Preapprovai  Inspection  Program; 
Notice  of  Commissioner's  Industry 
Exctiange  Meetings 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  holding  two  Commissioner's 
industry  exchange  meetings  on  the 
preapprovai  inspection  program  for  new 
drug  applications  (NDA's)  and 
abbreviated  new  drug  applications 
(ANDA's).  These  meetings  are  intended 
to  provide  an  exchange  of  information 
between  FDA  and  the  drug  industry 
regulated  by  FDA  that  will  be  helpful  in 
formulating  plans  for  future 
management  of  new  drug  reviews. 
DATES:  The  meetings  will  be  held 
Tuesday,  November  26, 1991.  8:30  a.m.  to 
4:30  p.m..  and  Thursday,  December  5, 
1991,  8:30  a.m.  to  4:30  p.m.  Registration 
will  be  held  before  the  meetings. 
ADDRESSES:  On  November  26, 1991,  the 
meeting  will  be  held  at  the  Wyndham 
Hamilton.  400  Parlt  Blvd.,  Itasca.  IL;  and 
on  December  5, 1991,  the  meeting  will  be 
held  at  the  Caribe  Hilton,  Rosales  St.. 
San  Juan.  PR. 


FOR  FURTHER  INFORMATION  CONTACT. 

Jeanne  White,  Office  of  Small  Business, 
Scientific  ,  and  Trade  Affairs  (HF-50), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockviile,  MD  20857,  301- 
443-6776. 

SUPPLEMENTARY  INFORMATION:  Recently, 
the  Commissioner  of  Food  and  Drugs 
announced  that  he  had  formed  a  team  to 
develop  a  model  program  to  strengthen 
and  streamline  the  review  of  new  drugs 
in  the  field  and  at  headquarters.  As  part 
of  this  model  program,  FDA  has 
organized  these  meetings  to  discuss  the 
agency's  preapprovai  inspection 
program  for  NDA's  and  ANDA's,  and  to 
provide  feedback  to  the  Commissioner 
on  issues  of  concern  to  the  industry  on 
these  enforcement  initiatives.  The 
meetings  were  organized  by  FDA's 
Office  of  Small  Business,  ScientiHc,  and 
Trade  Affairs,  Center  for  Drag 
Evaluation  and  Research,  and  Office  of 
Regulatory  Affairs.  This  notice 
announces  the  November  26, 1991,  and 
December  5, 1991  meetings. 

At  these  meetings,  FDA  managers  and 
technical  officials  will  be  present  to 
answer  questions  and  listen  to  concerns 
about  preapprovai  inspections,  scale-up, 
validation,  and  reviews  of  NDA's  and 
ANDA's  and  their  supplements,  and  to 
discuss  the  new  initiatives  for  the 
review  of  applications.  The  agency 
believes  that  this  exchange  of 
information  will  be  helpful  to  the  drug 
industry  regulated  by  FDA  and  to  the 


agency  in  formulating  plans  for  future 
management  of  new  drug  reviews  at  the 
drug  manufacturing  facility  and  at  FDA 

Dated:  November  12, 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  91-27611  Filed  11-15-91;  8:45  am] 

BtLUNQ  CODE  4ia»-01-M 


Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  AuttK>rity 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and  ! 

Delegations  of  Authority  for  the  ' 

Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25. 1970. 
as  amended  most  recently  in  pertinent 
part  at  54  FR  32014  on  August  3, 1989)  is 
amended  to  reflect  the  establishment  of 
the  Office  of  Over-the-Counter  Drug    i 
Evaluation  in  the  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration  (FDA).  This  Office 
is  being  established  to  ensure  that  the 
regulation  of  over-the-counter 
medications  is  on  the  same  operational 
level  as  the  regulation  of  prescription 
drugs.  Therefore,  the  over-the-counter 
(OTC)  drugs  functions  are  being 
transferred  from  the  Office  of  Drug      I 
Standards  to  the  Office  of  Over-The-   '' 
Counter  Drug  Evaluation.  FDA  believes 
that  this  transfer  will  ensure  priority  for 
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OTC  drug  reviews  and  expedite  the  drug 
monograph  system. 

Section  HF-B  Organization  and 
Functions  is  amended  as  follows: 

1.  Delete  subparagraph  (n-3)  Office  of 
Drug  Standards  (HFNE)  in  its  entirety 
and  insert  a  new  subparagraph  (n-3) 
Office  of  Drug  Standards  (HFNE) 
reading  as  follows: 

(n-3)  Office  of  Drug  Standards 
(HFNE).  Oversees  the  development  and 
implementation  of  standards  for  the 
safety  and  effectiveness  of  drug 
advertising  and  labeling. 

Monitors,  evaluates,  and  develops 
policy  for  prescription  drug  promotion 
and  labeling. 

Initiates  necessary  actions  to 
maintain  industry  compliance  with 
prescription  drug  advertising  and 
labeling  regulations. 

Participates  in  Agency  sponsored 
consumer  and  professional  educational 
programs  on  drug  standards. 

2.  Insert  a  new  subparagraph  (n-0) 
Office  of  Over-The-Counter  Drug 
Evaluation  (HFNN)  reading  as  follows: 

(n-9)  Office  of  Over-The-Counter 
Drug  Evaluation  (HFNN).  Coordinates 
and/or  reviews  and  decides  on  the 
appropriate  action,  including  approval 
or  disapproval,  of  all  applications  for 
over-the-counter  (OTC)  drug  products, 
OTC  drug  monographs,  prescription 
drug  switches  to  O'TC  drug  status,  and 
other  OTC  related  drug  products  with 
the  exception  of  new  molecular  entities 
and  generic  drug  applications. 

Oversees  the  development  and 
implementation  of  standards  for  the 
safety  and  effectiveness  of  over-the- 
counter  (OTC)  drugs. 

Formulates,  implements  and  publishes 
OTC  drug  monographs. 

Develops  policy  and  procedures  for 
.  the  development  of  OTC  drug  reviews. 

Coordinates  centerwide  research 
activities  on  all  OTC  drug  issues. 

Serves  as  the  primary  Agency  contact 
for  OTC  drug  information,  regulation 
and  status. 

Maintains  a  document  control  system 
for  OTC  drug  submissions  and  a 
management  information  system  for  the 
Office. 

Initiates  actions  based  on 
recommendations  made  by  OTC 
advisory  panels,  public  comments  and 
new  data  received. 

Participates  in  Agency  sponsored 
consumer  and  professional  educational 
programs  on  OTC  drugs. 

Dated:  July  17, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
|FR  Doc.  91-27655  Filed  11-15-81;  8:45  amj 
■KUNO  CODE  41M.«1-« 


Public  Health  Service 

Centers  for  Disease  Control; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14, 1989,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  56  FR  32583-32584 
dated  July  17, 1991)  is  amended  to  reflect 
the  establishment  of  the  Office  of  the 
Director  (HCRMl),  Hospital  Infections 
Program  (HCRMl),  National  Center  for 
Infectious  Diseases  (HCR). 

Section  HC-R,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Hospital  Infections  Programs  (HCRM) 
insert  the  following  functional  statement 
for  the  Office  of  the  Director  (HCRM): 

(1)  Manages,  directs,  and  coordinates 
the  activities  of  the  Hospital  Infections 
Program  (HIP);  (2)  provides  leadership 
for  the  implementation  of  an  integrated 
program  to  improve  the  laboratory 
identification  and  charapterization  of 
nosocomial  pathogens  and  the 
surveillance,  investigation,  and  control 
of  nosocomial  infections:  (3)  provides 
leadership  and  guidance  on  policy, 
program  planning  and  development, 
program  management,  and  operations; 

(4)  provides  HIP-wide  administrative 
and  program  services,  and  coordinates 
or  assureti  coordination  with  the 
appropriate  N(XD  and  CDC  staff  offices 
on  administrative  and  program  matters; 

(5)  provides  liaison  with  other 
Governmental  agencies,  international 
organizations,  and  other  outside  groups; 

(6)  coordinates,  in  collaboration  with  the 
appropriate  NCID  and  CDC  components, 
international  health  activities  relating  to 
the  prevention  and  control  of 
nosocomial  infections;  (7)  advises  the 
Director,  NCID,  on  policy  matters 
concerning  HIP  activities. 

Effective  Date:  November  5, 1991. 
Walter  R.  Dowdle, 

Deputy  Director,  Centers  for  Disease  Control. 
(FR  Doc  91-27607  Filed  11-15-m:  8:45  am] 
SILUNO  COM  41«0-1«-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(NM-922-4141-12;NM] 

Known  Qeothermal  Resources  Areas; 
New  Mexico       j 

agency:  Bureau  <)f  Land  Management 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  an 
area  defined  by  the  Bureau  of  Land         < 
Management  as  a  Known  Geothermal 
Resources  Area  (KGRA)  consisting  of 
approximately  28.293.05  acres  of  public 
land. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  M.  Dalness,  BLM,  New  Mexico 
State  Office,  P.O.  Box  27115,  Santa  Fe. 
New  Mexico  87502-0115,  505-98»-6117. 

SUPPLEMENTARY  iNFORMATtON:  Pursuant 
to  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Sec.  21(a)  of  the 
Geothermal  Steam  Act  of  1970  (84  Stat 
1566, 1572;  30  U.S.C.  1020),  and 
delegations  of  authority  in  Departmental 
Manual  1203,  and  43  CFR  3200.1,  the 
following  described  land,  is  hereby 
defined  as  the  Tortugas  Mountain 
Known  Geothermal  Resources  Area, 
effective  September  12, 1991: 

New  Mexico  Principal  Meridian 

Tortugas  Mountain  Known  Geothermal 
Resources  Area 

T.  22  S.,  R.  2  E., 
Sees.  13  to  16,  inclusive; 
Sees.  21  to  28  inclusive,  and  sees.  33  to  38, 

inclusive. 
T.  23  S.,  R.  2  E.. 
Sec.  1,  lots  1  to  4.  inclusive,  SMNVi,  and 

SV^; 
Sec.  2,  lots  1  to  4.  inclusive,  SV^N^,  and 

SW. 
Sec.  3,  lots  1  to  4,  inclusive.  SViNM,  and 

SV4; 
Sec  4,  lots  8  to  17,  inclusive; 
Sec  9,  lots  7  and  8; 
Sec  10,  lots  1  to  12,  inclusive,  and  16  to  96, 

inclusive; 
Sec.  11  to  14.  inclusive; 
Sec  15.  lots  15  to  16S,  inclusive: 
Sec  22,  lots  5  and  8; 
Sec  23,  loU  1, 2,  and  5  to  2a  inclusive; 
Sec  24  and  25; 

Sec.  28,  lots  4  to  7,  inclusive,  and  EV&; 
Sec.  35,  lots  6  to  9,  inclusive; 
Sec.  36. 
T.  24  S.,  R.  2  E., 
Sec  1,  lots  5  to  B.  inclusive.  EVi,  and 

NEy4NWV«; 
Sec  2.  lot  5; 

Sec  11,  lots  5  to  a,  inclusive; 
Sec  12: 
Sec  13.  lots  3  to  5,  inclusive,  EV4,  NWV*. 

andNEVtSWVi; 
Sec.  14,  lots  3  to  5,  Inclusive. 
T.  23  S..  R.  3  E.. 

1 


Fedeid  R«gbter  /  Vol  56.  No.  222  /  Monday.  November  18.  1991  /  NoUcea 


Sec  Ifl.  toU  1. 3. 4.  S.  and  a.  EVk.  and 
BHWH: 

Se&29; 

Sec  aa  lots  1  to  4,  inclusive.  EVi.  and 

EV4WV4; 
Sec  31.  lots  1  to  4,  inclusive.  E'A,  and 

EHW)4: 
Sec  32. 
T.  24  S..  R.  3  E.. 
Sec S.  total  to 4,  inclusive.  S%NH.  aad 

SVi: 
Sec.  e,  lots  1  to  4,  inclusive,  BV».  a»d 

EV%W^. 
S«c  7.  lota  1  to  4,  iocfatsrv*.  EH.  tad 

SectandlT: 

Sec  18.  lota  1  to  4,  Inchisive.  E^  ami 

EVkW^ 
The  area  described  contains  approximately 
28.283.05  acraa  in  Dona  Ana  Coiuity. 

Dated:  October  31. 1981. 

\Lany  I«  Woodaid, 

State  Director. 

[FR  Doc  n-27«3a  Filed  11-15-01;  9:45  aa] 


(WY-f2e-41-S700;  WYWM463) 
■  TOpOMO  nSNWUIBIIWIIl  OT 

TwiiikuitMl  OR  end  Gas  LsaM 

Pursuant  to  the  provision  of  Pubtic 
Uw  97-451. 96  StaL  2462-24«e.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW99463  for  lands  in 
Carbon  County,  Wyoming,  was  timely 
.filed  and  was  accompanied  by  all  the 
reqirired  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Fedaral  Ragistar  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW99463  effective  July  1. 1991. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 

Supervisory  Land  Law  Examiner. 

(PR  Doc.  91-27639  Filed  ll-15-«t:  9AS  am] 

■LUMI  COM  431».«4I 


INTERSTATE  COIIMERCE 
COMMISSION 

(Finance  Dechet  Ito.  SICM] 

Ttw  Port  of  Palm  BMCh  DMriet— 
Exemption— 49  U.S.C.  Subtltio  IV 

AOBUCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 


•UMMARV:  The  Interstate  Conamerce 
Commission,  pursuant  to  49  U.S.C.  10505 
and  46  CFR  1117.1.  grants  the  Port  (A 
Paha  Beach  District's  request  for 
exemption  from  regulation  imder  46 
US.C  subtiUe  IV. 

DATES:  This  exemption  is  effective  on 
December  18. 1991.  Petitions  for  stay 
must  be  filed  by  November  29. 1961. 
Petitions  for  reconsideration  must  be 
filed  by  December  9. 1991. 

AOORCSSCS:  Send  pleadings  referring  to 

Finance  Docket  Na  31664  to: 

(1)  OfHce  of  the  Secretary,  Case  Control 

Branch.  Interstate  Commerce 
Commission,  Washington,  DC 
20423. 

and 

(2)  Petitioner's  representatives: 
Robert  B,  Cook.  11981  U.S.  Highway 

One.  North  Palm  Beach.  PL  33408, 

and 

Edward  ].  Sheppard,  2800  Virginia 
Avenue,  NW..  suite  1000, 
Washington,  DC  20037-1905. 

FOR  FUirrMER  WFORMATKM  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245. 

flTID  for  hearing  impaired:  (202)  275- 
17211 

SUPm.eMENTARY  INFOftMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  fuU  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
275-4357/4359.  [Assistance  for  the 
hearing  impair«J  is  available  through 
TTD  services  (202)  275-1721.] 

Decided:  November  7, 1901. 

By  the  Commission.  Chainaaa  Philbin.  Vice 

Chairman  Emmett.  Commissioners  Simmons. 
Phittips.  and  McDonald. 

Sidney  L.  Strickland,  Jlr,, 

Secretary. 

(FR  Doc.  91-27612  Filed  11-15-01: 8:45  am] 

itUSM  coos  70M-01-«I 


DEPAATMENT  OF  LABOR 

Emptoymant  and  Training 
Adminiatratlon 

NMional  Aovfaory  Cofwniaalon  on 
Worli-Baaatf  Laaf  nInQ,  Opan  Maating 


SUMMANV:  The  National  Advisory 
Commission  on  Work-Based  Learning 
was  estabbshed  in  accordance  with  the 
provisions  of  the  Federal  Advisoiy       i 
Committee  Act  (Pub.  L  92-463)  on 
December  14, 199a  56  FR  53063 
(December  26, 1990).  The  Commission 
has  broad  res|}onsibility  to  advise  the 
Secretary  of  Labor  on  ways  to  increase 
the  skills  levels  of  the  American  work 
force  and  expand  access  to  work-based 
learning.  The  Commission  will  focus  on 
three  main  areas:  Developing  and         I 
expanding  private  and  public  work- 
based  learning  systems;  improving  the 
quality  of  work-based  learning  by         i 
exploring  the  development  of  a  I 

voluntary,  national  system  of  industry- 
based  skill  certification  for  individuals 
and  accrediting  the  quality  of  work-  | 
based  learning  programs;  increasing 
opportunities  for  employees  to  make  full 
use  of  their  knowledge  and  skills  in  the 
workplace. 

TVme  and  Place:  The  meeting  will  be  held 
on  December  4. 1991  from 9  am.  until 4  pjn. 
in  the  Great  Hall  of  the  U.S.  DetMrtment  of 
Labor,  200  Constitution  Avenue,  NW.. 
Waahingtoa  DC  202ia 

Agenda  The  agenda  for  the  meeting  isaa 
follows: 

»— Welcome  (Chairman  Jack  MacAIlister) 
9H)5 — Briefing:  Department  of  Labor  Agenda 

(Assistant  Secretary  Roberts  T.  Jones) 
9:3(>— Subgroup  Reports 

(a)  Technology  and  Training 

(b)  Skill  Certification 

(c)  Human  Resource  Accounting 

(d)  Diversity 

(e)  Awards  Criteria 

(f)  Labor-Management  Cooperation 
10:45— Break 

11 — Panel:  Relationship  between  technology 
diffusion  and  human  resource 
development 
12:30— Lunch 

1:30— Pane):  Skills  Ccrtificatioa 
3— Break 
3:15— Next  Steps 
3:30— Public  Comments 

The  meeting  will  be  open  to  the  public 
thirty  minutes  will  be  set  aside  for  public 
comments.  Seating  wilt  be  available  for  ths 
public  on  a  first-come,  first-served  basis. 
Seating  will  he  reserved  for  the  media. 
Handicapped  indivkluals  wishing  to  attend 
should  contact  the  Office  of  Work-Based 
Learning  in  advance,  so  that  staff  can  make 
appropriate  accommodations.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  20  copies  to  Peter 
Carlson.  Managing  Director,  National 
Advisory  Commission  oo  Work-Based 
Learning.  FPB  N4649. 200  Constitution  Ave,, 
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NW..  Washington,  DC  20210.  by  November 
26,1991. 

FOR  FUIITHCII  INFORMATION  CONTACT. 

Peter  Carlson.  Managing  Director, 
National  Advisory  Commission  on 
Work-Based  Learning,  FPB  N4649,  200 
Constitution  Ave..  NW..  Washington. 
DC  20210;  Tel.  (202)  535-0540. 

Signed  at  Washington,  DC  this  12th  day  of 
November,  1991. 

Roberts  T.  {ones. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  91-27667  Filed  11-15-91;  8:45  am] 

BiujNa  cooe  aio-so-n 


Attaatatfona  Filed  by  Fadlitlaa  Uakig 
Nonimmigrant  Allana  aa  Raglatarad 
Nursaa 

AOEHCV:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

•UMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
ADOfWsaf  S:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business, 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service.  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  imder 
that  attestation,  shall  be  filed  with  a 
local  otTice  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process 

The  Employment  and  Training 
Administration  has  established  a  voice- 
mail  service  for  the  H-lA  nurse 
attestation  process.  Call  Telephone 
Number  202-535-0643  (this  is  not  a  toll- 
free  number).  At  that  number,  a  caller 
can: 


(1)  Listen  to  general  information  on 
the  attestation  process  for  H-IA  nurses; 

(2)  Request  a  copy  of  the  Department 
of  Labor's  regulations  (20  CFR  part  655, 
subparts  D  and  E,  and  29  CFR  part  504. 
subparts  D  and  E)  for  the  attestation 
process  for  H-lA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029)  and  the  instructions  to  the  form; 

(3)  Listen  to  information  on  H-lA 
attestations  filed  within  the  preceding  30 
days; 

(4)  Listen  to  information  pertaining  to 
public  examination  of  H-IA  attestation 
filed  with  the  Department  of  Labor; 

(5)  Listen  to  information  on  filing  a 
complaint  with  respect  to  a  health  care 
facility's  H-lA  attestation  (however,  see 
the  telephone  number  regarding 
complaints,  set  forth  below);  and 

(6)  Request  to  speak  to  a  Department 
of  Labor  employee  regarding  questions 
not  answered  by  Nos.  (1)  through  (4} 
above. 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-52^-7605  (this 
is  not  a  toll-free  number). 

SliPPlfMENTARY  INFORMATION:  The 

Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 


documentation,  the  facility  is  required  to 
make  the  attestation  and  docimientation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  pubUc  inquires.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation]  are 
available  for  inspection  at  the  address 
for  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC  this  12th  day  of 
November  1991. 

Robert  |.  Utnian, 

Actii^  Director,  United  States  Employment 

Service. 

DivisiON  OF  Foreign  Labor  Certifica- 
tions Approved  ArrESTA-noNS 

(10/01/91  to  10/31/91] 


CEO-name/  facMlynams/ 
addTMS 


Mark  Warber,  Tucaon  Qan- 
•ral  Hospital.  ?82e  N. 
Campt>«n,  Tucaoa 

85719.  602-327-5431. 

Mr.  Rictwd  H.  RoMiaon, 
Ooctore  Hospllal  ol  Man- 
tsca,  1205  E.  NocSi 
Street  Manlaca.  CA 
95336,  209-S23-31 11. 

Mr  Mark  Buhie.  SateWie 
Olatysis  Canters.  I,  345 
Convwitton  Wsy,  SuM#. 
8.  Radwood  Ciiy,  CA 
94063.415-367-9504. 

Mr.  Micttaet  Stnnger.  IM- 
varsity  Ol  CA  M«l.  Ctr.. 
225  Dtctdnson  Str*«. 
San  Dieoo.  CA  92103, 
619-543-6260. 

Ms.  Connia  S.  Jimenaz. 
Career  N«xses  Provider, 
Inc..  16815  Parthertis  St 
Seputveda.  Sepulveda. 
CA  91343.  816-895-9097. 

Mr.  Hemar>do  E.  Guzman. 
Hacianda  Convatescant 
Hoapttal,  Haoanda  Car* 
Center,  Inc.,  Ponarv«l«. 
CA  93257,  209-784-7375. 

Mr.  Cart  W.  FNcn.  Sr .  Hoty 
Cross  Madkal  Center, 
15031  Rmatdi  Street  Mis- 
sion HWs,  CA  91345, 
618-365-8051. 

Mr.  Anitwny  Q.  Wagner. 
PMtc  Haaltti/Oty  A 
County,  Lagurta  Honds 
Hospital,  San  Francisoo. 
CA  94116,  415-664-2138. 

Mr.  Dennis  Bdmhall,  Unlvw- 
slty  Hoapltat  4200  E.  8in 
Ave.,  Denver,  CO  6026% 
303-270-6«ai. 


CA__ 


CA. 


CA. 


CA. 


G0„ 


10/16/91 


10/03/91 


10Aa/81 


io/oa/8i 


10/03/81 


10A)8/81 


10A»/81 


10/31/91 


10/18/91 
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OtvistON  Of  Foreign  Labor  Certifica- 
tions Approved  Attestations— Con- 
tinued 

(10/01/91  to  10/31/91] 


CEO-nam*/  facility  name/ 


State 


Mr.  Tom  Sawicki.  P/SL 
Healthcara  System.  1834 
Gilpin  Street  Denver,  CO 
80218.  303-839-7300. 

Mr.  E.  Tim  Cook,  Lartun 
General  Hospital,  Doctors 
Hospital  of  South  Miami. 
South  Miami.  FL  33143. 
305-284-7700. 

Mr.  A  Jason  Geisinger, 
Cape  Coral  Nursing  Pavil- 
ion, Fvst  Heamicara 
Corp ,  d ba..  Cape  Coral. 
FL  33904,  813-574-4434. 

Mr.  Steven  H.  Moss.  Nonti 
Broward  Nephrotogiat 
Assn.  ITK..  Fort  Lauder- 
dale. FL  33306.  30&- 
771-9540. 

Mr.  Henry  Brown,  Golden 
Glades  Reg1  Med.  C».. 
17300  NW  7  Ave  ,  Miami. 
FL  33169,  305-652-4200. 

Mr  Jerry  SutpNn,  Humana 
Hospital  Biscayne,  20900 
Biscayne  Boulevard. 

Aventura     33180.     305- 
937-3905. 

Mr.  Stephen  Noble,  Stewwt 
Weteter  Hospital.  300 
Alston  St,  Rwhiand.  GA 
31825.813-573-1755. 

Mr.  Robert  B  Johrfson. 
Grady  Memorial  Hospital. 
80  Butler  Street  SE.  At- 
lanta. GA  30335.  404- 
616-1900. 

Sister  Gretchen  Gilroy.  St 
Francis  Medical  Center. 
91-2141  Fort  Weaver. 
Ewa  Beach.  HI  96706. 
806-678-7000. 

Sister  Patricta  Clare  SulK- 
van,  Mercy  Hospital  Med- 
ical Center.  Sixth  and 
University,  Oes  Moines, 
lA  50314,  515-247-3121. 

Ms.  Cheryl  WadzinsU. 
Deacon  HW  Retirement 
Comniunity.  2400  South 
FMey  Road,  Lombard.  IL 
60148,  706-620-5850. 

Emel  L  Nunn,  Illinois  Ma- 
sonic Medfcal  Center, 
636  W.  Wellington 
Avenue.  Chicago  60657. 
312-975-1600. 

Mr.  Dmha  A.  Sands.  Hospi- 
tal Services,  Inc..  970 
Green  Bay  Road.  Glerv 
coe,  IL  60022.  706-835- 
2435. 

Mr.  Michael  Kaplan.  Foreat 
V«a.  Ltd..  6840  W  Touhy 
Avenue.  Nies.  IL  60648. 
706/647-6994. 
Mr.  Stehpen  Ehcfcaon. 
Sherman  West  Court 
1950  Lailun  Ave.,  Elgwi, 
IL  60123,  706-742-7070. 
Mr.  David  J.  Fme.  Tulane 
University  Med.  Ctr. 
Hoap..  1415  Tulane 
Avenue.  New  Orteana.  LA 
70112.504-586-5471.       I 


CO._ 


FL. 


FL. 


FL.. 


FL. 


FL. 


GA. 


GA.. 


HI.. 


Approval 
date 


lA.. 


IL. 


IL. 


LA.. 


10/25/91 


10/06/91 


10/25/91 


10/30/91 


10/30/91 


10/31/91 


10/08/91 


10/18/91 


10/25/91 


10/03/91 


10/03/91 


10/18/91 


10/2S/91 


10/25/91 


10/28/91 


10/03/91 


Division  of  Foreign  Labor  Certifica- 
tions Approved  Attestations— Con- 
tinued 

[10/01/91  to  10/31/91] 


CEO-rwme/  facility  name/ 
address 


Rene  Goux.  St  Frances 
Cabrini  Hospital.  3330 
Masonic  Drive,  Alexandria 
71301,316-448-6760 

Mr.  Raymond  C.  McAlooee, 
f4ew  England  Baptist 
Hosp..  125  Parker  HW 
Avenue.  Boston.  MA 
02120.617-738-5800. 

Mr.  Bruce  Prause,  Minn.  Lu- 
theran Home,  605  Main 
Street,  StartXKk  56381, 
612-239-2217 

Ms.  Corwite  Bk>wers,  New 
Mwk  Care  Center.  Inc.. 
11221  N.  Oak  Trfway. 
Kansas  City.  MO  64155. 
616-734-4433. 

Mr.  Rwhard  F.  Grosso,  Jr.. 
Lakeview  Skilled  Nursing 
&  Re..  130  Tertiune 
Drive.  Wayne.  NJ  07470. 
201-839-4500. 

Mr.  Kevin  Q.  Halpam. 
Cooper  Hosp./University 
Med.,  One  Cooper  Ptaza. 
Camden.  NJ  08103.  609- 
342-2000. 

Ms.  Shirley  D.  Cabtio. 
Morris  HiNs  Multk:are 
Center.  77  Madison 
Avenue.  Morristown,  NJ 
07960.  201-540-9800. 

Mr.  Patrick  F.  Roche,  St 
Francis  Medical  Center, 
601  Hamilton  AverHM, 
Trenton,  HJ  06629,  609- 
599-5060. 

Mr.  Leo  P.  Brideau.  Strong 
Memorial  Hospital.  601 
Elmwood  Avenue.  Roch- 
ester, NY  14642,  716- 
275-5833. 

Martin  Friewirth.  Kingsbrook 
Jewish  Medical  Cen.,  565 
Schenectady  Avenue, 
Brooklyn  11203,  71S- 
604-5426. 

Mr.  Cwey  Leptwck.  Chest- 
nut Hill  Hospital.  8835 
Germantown  Averfue, 
Philadelphia,  PA  19118. 
215-248-8200. 

Mr.  Jamea  B.  Edwards, 
Medtoal  UniverBity  of 
South  CC.  171  Ashley 
Avenue.  Charleston.  SC 
29425.  803-792-4592. 

Mr.  Gregg  Magers,  O.H. 
Humble.  LTD,  22999  U.S. 
Highway  59.  Kingwood. 
TX  77325,  713-356-7500. 

Mr.  Bill  Haire.  Presbytenan 
Hosprtal  ol  Dallas.  8200 
Walnut  Ml  Lane,  Dallas. 
TX  75231,  214-696-7458. 

Mr.  Walter  Gary  Deer,  Me- 
morial Med.  Ctr.  of  East 
Texas.  1201  Frank 
Street  P.O.  Box  1447. 
LulMn.  TX  75801,  40»- 
639-7789. 


State 


LA.. 


MA.. 


MN.. 


MO. 


NJ.. 


NJ.. 


NJ.. 


NJ.. 


Approval 
date 


NY. 


NY. 


PA... 


SC. 


TX.. 


TX.. 


TX.. 


10/18/91 


10/03/91 


10/25/91 


10/03/91 


10/03/91 


10/03/91 


10/08/91 


10/09/91 


10/18/91 


10/25/91 


10/25/91 


10/30/91 


10/03/91 


10/18/91 


10/21/91 


Division  of  Foreign  Labor  Certifica 
TiONS  Approved  Attestations— Con 
tinued 


[10/01/91  to  10/31/91] 


CEO-name/  facility  name/ 
address 


Mr.  Robert  Schweitzer.  First 
Homecare — Houston. 
Inc.,  3230  Mercer,  Suite 
100.  Houston.  TX  77027. 
713-850-9099. 

Mr.  Randy  Jackson,  Plaza 
Rehab.  Hosp.  at  King- 
wood,  22999  U.S.  Hwy. 
59,  Kingwood.  TX  77325. 
713-359-1313. 

Martin  A.  White.  Bto-Med. 
Applications  of  E.  DaMas, 
Inc.,  Dallas.  TX  75204. 
214-827-7840. 

Robert  A  VerrHle.  Utah 
State  Hospital,  P.O.  Box 
270,  Prove  84606,  801- 
373-4400. 

Mr.  Carl  R.  Fischer,  Medk:al 
College  of  Virginia  Hosp., 
1200  E.  Broad  Street 
Richmond,  VA  23296, 
804-786-0918. 

Mr.  James  L.  Oaify,  Portar 
Medical  Center.  Inc., 
South  Street.  Mkldlebury, 
VT  05753.  802-388-7901. 

Total  Attestations:  46. 


State 


TX.. 


TX.. 


TX.. 


UT. 


VA. 


VT.. 


Approvrf 
date 


10/25/91 


10/25/91 


10/30/91 


10/30/91 


10/03/91 


10/25/91 


[FR  Doc.  91-27668  Filed  ll-15-«:  8:45  amj 

HLUNQ  CODE  4S10-30-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
ActlvHIea  Under  0MB  Review 

AQINCV:  National  Endowment  for  the 

Arts. 

Acnow;  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NBA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
December  18. 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok.  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  lackson  Place.  NW.,  room  3002. 
Washington,  DC  20503:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Judith  E.  O'Brien, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506:  (202-682-540-.). 
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FOR  njRTHER  INrORMATKM  CONTACT: 

Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506:  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLKMINTARV  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report:  (4)  what  the  form  will 
be  used  fon  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h]. 
Title:  FY  93  Challenge  Grant 

Application  Guidelines. 
Frequency  of  Collection:  One  Time. 
Respondents:  State  or  local 

governments:  Non-profit  institutions. 
Use:  Guideline  instructions  and 
applications  elicit  relevant 
information  from  non-proHt 
organizations  and  state,  regional  or 
local  arts  agencies  that  apply  for 
funding  tmder  specific  Challenge 
program  forms  of  support.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals 
in  the  peer  review  process. 
Estimated  Number  of  Respondents:  300. 
A  verage  Burden  Hours  per  Response: 

80. 
Total  Estimated  Burden:  24,000. 
Judith  E.  O'Bcira. 

Management  Analyst,  Administrative 
Services  Division,  /National  Endowment  for 
the  Arts. 

[FR  Doc.  91-27610  Filed  11-15-91;  B:45  am] 

•tLLMQ  CODE  7SS7-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Empttasis  Panel  In  Biotic 
Systems  and  Resources 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposels  being  reviewed  include 


information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Simshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Biotic  Systems  and  Resources. 

Dates  6-  Times:  December  12-13. 
1991—8:30  a.m.-5  p.m. 

Location:  National  Science 
Foundation,  1800  G  Street,  NW.. 
Washington,  [)C  20550,  room  543. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate 
Doctoral  Dissertation  Improvement 
awards. 

Contact  Person:  Dr.  Penelope  L  Firth, 
Program  Manager,  Special  Projects, 
room  215,  National  Science  Foundation, 
Washington,  DC  2055a  telephone  (202) 
357-«734. 

Dated:  November  12,  IBBl. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  01-27601  Filed  11-15-01;  8:45  am] 
aNXMQ  OODf  7tss-ei-M 


Advisory  Review  Panel  for 
Engineering  Research  Centers; 
Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended],  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUFPUEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  the  project  and  provide  advice 
and  recommendations.  Because  the 
project  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Nome:  Advisory  Review  Panel  for 
Engineering  Research  Centers. 

Dates:  December  3-4. 1991. 

Time:  8:30  a.m.-5  p  jn.  each  day. 

Place:  Massachusetts  Institute  of 
Technology,  Cambridge,  Mass. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate 
Engineering  Research  Centers'  Project. 

Contact-  Dr.  Lyrm  Preston,  Deputy 
Director,  Engineering  Centers  Division. 


National  Science  Foundation,  room  416, 
Washington.  DC  20550  (202  357-0717). 

Dated:  November  12, 1901. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  01-27602  Filed  11-15-01:  8:45  am] 
■UJNa  coot  rsH-evw 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  AC/DC 
Power  Systems  ReliabUlty;  Meeting 

The  ACRS  Subcommittee  on  AC/DC 
Power  Systems  Reliability  will  hold  a 
meeting  on  November  20, 1991,  room  P- 
422, 7920  Norfolk  Avenue,  Bethesda. 
MD.  Notice  of  this  meeting  was 
published  previously  in  the  Federal 
Register  on  Friday,  October  25, 1991  (56 
FR  55354). 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  November  20. 1991—8:30 
a  jn.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  the 
proposed  Rule  to  address  resolution  of 
Generaic  Safety  Issue  B-56,  "Diesel 
Generator  Reliability." 

Oral  statements  may  be  presented  by 
member*  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  its  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
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therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Paul  Boehnert  (telephone 
301/492-8558)  between  7;30  ajn.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  ete^ 
that  may  have  occurred. 

Dated:  November  12. 1991. 
Gary  R.  Quittschreiber. 
Chief.  Nuclear  Reactors  Branch. 
(FR  Doc  91-27657  Filed  11-15-«1:  8:45  am] 
WLLMQ  COM  TSM-tVH 


Advtoory  CommHtee  on  Reactor 
Safeguards;  Joint  Subcommittees  on 
Computers  In  Nuclear  Power  Plant 
Operations  and  Advanced  Pressurized 
Water  Reactors;  Meeting 

The  Subcommittees  on  Computers  in 
Nuclear  Power  Plant  Operations  and 
Advanced  Pressurized  Water  Reactor* 
will  hold  a  joint  meeting  on  December 
3-4. 1991.  room  P-110.  7920  Norfolk 
Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  and  Wednewlay,  December  S- 
4. 1991 — 8:30  a.m.  UntU  the  Cooduston 
of  Business  Each  Day 

The  Subcommittees  will  hear 
presentations  by  representatives  of  the 
Westinghouse  and  ABB  Combustion 
Engineering  on  their  digital  computer 
experiences  in  nuclear  power  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  Westinghouse, 
ABB  Combustion  Engineering.  NRC 


staff.  Bieir  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Thomas  S.  Rotella 
(telephone  301/492-6972)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  November  12, 1991. 
Gary  R.  Quittschreiber, 
Chief.  Nuclear  Reactor*  Branch. 
(FR  Dot  91-27658  Filed  11-15-fll;  8:45  am) 
siujMa  COM  rsss-ti-a 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Draft  Regulatory  Guide  DG-8005, 
"Assessing  External  Radiation  Doses 
from  Airborne  Radioactive  Materials." 
is  being  developed  to  provide  guidance 
on  meeting  the  requirements  in  the 
NRC's  regulations  for  assessing  external 
doses  from  airborne  radionuclides.  This 
draft  guide  is  intended  for  Division  6, 
"Occupational  Health."  of  the 
Regulatory  Guide  Series. 

'This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  regulatory  positions 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 


Room.  2120  L  Street  NWm  Washington. 
DC.  Comments  will  be  most  helpful  if 
received  by  January  15, 1992. 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  (1)  items 
for  inclusion  in  guides  currently  being 
developed  or  (2)  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to    . 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  use.  552(a)) 

Dated  at  Rockville.  Maryland,  this  Sth  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commissioa 
Bill  M.  Morris. 

Director.  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc  91-27650  Filed  11-15-91:  6:45  am| 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  tt>e  Panel  on  High 
Performance  Computing  and 
Communications  of  the  President's 
Council  of  Advisors  on  Science  and 
Tectmoiogy 

The  Panel  on  High  Performance 
Computing  and  Communications  of  the 
President's  Council  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  on  November  22. 1991.  The  meeting 
will  begin  at  9  a.m.  in  room  180  of  the 
Old  Executive  Office  Building, 
Washington.  DC  The  meeting  will 
conclude  at  approximately  5  pm. 

The  purpose  of  the  Panel  is  to  advise 
the  PCAST  on  issues  related  to  high 
performance  computing  and 
communications  that  have  a  bearing  on 
long-range  national  goals,  government 
regulation,  the  transition  of  Federal 
programs  to  industry,  and  on  foreign 
access. 

Proposed  Agenda 

1.  Briefrng  of  the  Panel  by  expert 
witnesses  ^m  industry  on  high 
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performance  computing  and 
communication  issues. 

2.  Briefing  of  the  Panel  by  agency 
personnel  on  ongoing  Federal  activities 
in  high  performance  computing  and 
communications. 

The  November  22  meeting  will  be 
closed  to  the  public. 

The  briefing  on  some  of  the  current 
Federal  activities  necessarily  will 
involve  discussion  of  materials  that  are 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  A  portion  of  these  briefings  will 
also  require  discussion  of  internal 
personnel  procedures  of  the  Executive 
Office  of  the  President  and  information 
which,  if  prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  Finally,  the 
briefings  will  necessarily  include 
discussion  of  potentially  sensitive 
proprietary  information.  Therefore,  the 
meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b{c){l),  (2),  and 
(9)(B). 

Dated:  November  12. 1991. 
Ms.  Damar  W.  Hawkins. 

Executive  Assistant,  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  91-27568  Filed  11-15-91;  &-4S  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29928;  File  No.  SR-NASO- 
91-191 

Self-Regulatory  Organizations;  Notica 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Codification 
of  the  Corporate  Rnancing 
Interpretation 

November  12, 1991. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  15  U.S.C.  788(b)(1), 
notice  is  hereby  given  that  on  April  26, 
1991,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  adopt  a  new 
Rule  of  Fair  PracUve  (the  "Corporate 
Financing  Rule"  or  "Rule")  to  replace  in 
its  entirety  the  current  Interpretation  of 
the  Board  of  Governors — Review  of 
Corporate  Financing,  article  111,  section  1 
of  the  Rules  of  Fair  Practice  (NASD 
Manual ,  12151.02  at  pages  2023-2036) 
(the  "Corporate  Financing 
Interpretation"  or  "Interpretation").  The 
NASD  is  also  proposing  to  codify  its 
practices  related  to  procedures 
governing  requests  for  review  of 
Corporate  Financing  Department 
determinations  in  new  Article  XII  to  the 
NASD  Code  of  Procedure  ("ArUcle  XII"). 

The  NASD  also  is  proposing  to  make 
conforming  changes  to  Schedule  A  to 
the  NASD  By-Laws  to  reflect  the  revised 
description  of  the  calculation  of  the 
Corporate  Financing  filing  fees  that  is 
set  forth  in  subsection  (b)(10)  of  the 
proposed  Corporate  Financing  Rule. 

Following  is  a  summary  discussion  of 
the  proposed  rule  change.  Interested 
persons  may  obtain  a  copy  of  the 
complete  rule  filing  and/or  the  text  of 
the  proposed  Rule,  proposed  Article  XII 
and  the  conforming  amendments  to 
Schedule  A  by  request  to  the  Office  of 
General  Counsel,  National  Association 
of  Securities  Dealers,  Inc.,  1735  K  Street, 
NW.,  Washington,  DC  20006. 

Summary  of  Corporate  Financing  Rule 

The  proposed  Rule  is  not  denominated 
by  a  specific  section  number.  A  number 
will  be  assigned  upon  approval  of  the 
Rule.  The  proposed  Rule  is  divided  into 
four  subsections:  (a)  Definitions,  (b) 
Filing  Requirements,  (c)  Underwriting 
Compensation  and  Arrangements,  and 
(d)  Power  of  the  Board  of  Governors. 

Subsection  (a):  Definitions 

The  Definitions  section  explains  the 
meaning  of  terms  used  in  the  Rule.  The 
meaning  of  words  and/or  phrases 
already  defined  in  the  NASD's  Rules  of 
Fair  Practice  or  By-Laws  are  found 
therein.  A  specific  reference  to  the 
definitions  contained  in  Schedule  E  to 
the  By-Laws  ("Schedule  E")  has  been 
incorporated  into  the  proposed  Rule 
since  a  number  of  terms  used  in  the 
Rule,  including  "immediate  family." 
"bona  fide  independent  market." 
"qualified  independent  underwriter," 
and  "public  offering"  are  already 
defined  in  Schedule  E.  (NASD  Manual, 
pp.  1611-1613-3). 

Proposal:  Subsection  (a)(1)  defines 
gross  dollar  amount  of  the  offering  as 
the  public  offering  price  of  all  securities 


offered  to  the  public  and  securities 
included  in  any  overallotment  option, 
the  registration  price  of  securities  to  be 
paid  to  the  underwriter  and  related 
persons,  and  the  registration  price  of 
any  securities  underlying  other 
securities.  The  term  "gross  dollar 
amount  of  the  offering"  is  used  only  for 
purposes  of  calculating  filing  fees  and 
currently  appears  only  in  Section  6  to 
Schedule  A  to  the  NASD  By-Laws, 
which  sets  forth  the  filing  fees  for 
Corporation  Financing  filings. 

Proposal:  For  purposes  of  the 
proposed  Rule,  Subsection  (a)(2)  defines 
the  term  issuer  as  any  issuer  of  the 
securities  offered  to  Oie  public  and  any 
selling  security  holders  offering 
securities  to  the  pubhc  including  any 
affiliate  of  the  issuer  or  selling  security 
holder,  and  the  officers  or  general 
partners,  directors,  employees  and 
security  holders  thereof.  The  current 
Interpretation  does  not  define  this  term. 
The  proposed  definition  codifies  the 
NASD  staffs  practice  in  interpreting 
provisions  that  rely  on  this  term.  Use  of 
the  term  "issuer"  obviates  the  need  to 
utilize  the  term  "issuer/selling  security 
holder"  throughout  the  Rule  and 
obviates  the  need  in  a  number  of 
instances  to  reference  all  enumerated 
persons.  The  definition  is  also  intended 
to  clarify  that  the  reach  of  the  Rule  is 
beyond  the  issuer's  "affiliates"  as  that 
term  is  defined  in  Schedule  E  to  include 
the  officers,  general  partners,  directors, 
employees  and  security  holders  of  the 
affiliate.  The  Schedule  E  definition  of 
"affiliates"  only  includes  the  issuer's 
officers  and  greater-than-10%  voting 
shareholders. 

Proposal:  The  term  net  offering 
proceeds  is  defmed  in  Subsection  (a)(3) 
as  offering  proceeds  less  all  expenses  of 
issuance  and  distribution.  The  term  is 
only  used  in  proposed  Subsection  (c)(8) 
that  regulates  offerings  where  more  than 
10  percent  of  the  net  offering  proceeds 
are  directed  to  members  participating  in 
the  distribution  of  the  offering.  "The 
NASD  believes  that  this  definition  is 
clearer  than  the  current  definition  of  the 
term  in  the  Proceeds  Directed  to  a 
Member  provision  of  the  Interpretation 
which  relied  on  the  definition  of  "gross 
offerings  proceeds"  less  all  expenses  of 
issuance  and  distribution. 

Proposal:  The  term  offering  proceeds 
is  defined  in  Subsection  (a)(4)  as  the 
public  offering  price  of  all  securities 
offered  to  the  public,  exclusive  of 
securities  subject  to  any  overallotment 
option,  securities  to  be  received  by  the 
underwriter  and  related  persons,  or 
securities  underlying  other  securities. 
The  term  "offering  proceeds"  is  used  in 
several  provisions  of  the  proposed  Rule. 
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In  particular,  it  is  used  in  connection 
with  the  calculation  of  the  amount  of 
underwriting  compensation  to  be 
received  in  connection  with  an  offering 
by  the  underwriter  and  related  persons. 
This  term  is  not  currently  defined  in  the 
Interpretation. 

Proposal:  The  term  participation  or 
participating  in  a  public  offering  is 
defined  in  Subsection  (a)(5)  as 
participation  in  the  preparation  of  the 
offering  or  other  documents, 
participation  in  the  distribution  of  the 
offering  on  an  underwritten,  non- 
underwritten,  or  any  other  basis, 
furnishing  of  customer  and/or  broker 
hsts  for  sohcitation.  or  participation  in 
any  advisory  or  consulting  capacity  to 
the  issuer  related  to  the  offering.  The 
defmition  is  drawn  in  major  part  from 
Items  1  through  5.  and  particularly  the 
last  sentence  of  Item  5  on  page  2026  of 
the  NASD  Manual,  with  language  added 
to  clarify  that  participation  is  not  limited 
to  "underwritten"  offerings  (see.  Item  3 
page  2028  of  the  NASD  Manual)  and  to 
exclude  activities  which  historically 
have  not  triggered  the  Tiling 
requirements  of  the  Interpretation.  The 
specific  activities  excluded  are  the 
rendering  of  an  appraisal  in  a  savings 
and  loan  conversion  or  a  bank  offering, 
the  issuance  of  a  fairness  opinion 
pursuant  to  SEC  Rule  13e-3.  i.e..  going 
private  transactions  by  certain  issuers 
or  their  affiliates.  Where  a  public 
offering  is  otherwise  subject  to  the  filing 
requirements,  any  compensation  paid  in 
connection  with  these  excluded 
activities  is  not  included  in  the 
calculation  of  underwriting 
compensation. 

The  concept  of  whether  a  member  is 
participating  in  an  offering  is  included  in 
the  proposed  Rule  to  determine  when  a 
member's  activities  in  connection  with  a 
public  offering  will  trigger  the  filing 
requirements  of  the  Rule  and  whether  a 
particular  member  is  responsible  for 
filing.  This  term  is  not  currently  defined 
in  the  Interpretation. 

Proposal:  The  term  "underwriter  and 
related  persons"  as  currently  defined  in 
the  Interpretation  (NASD  Manual,  at 
2025)  has  been  used  to  determine 
whether  the  NASD  has  jurisdiction  to 
consider  as  underwriting  compensation 
any  item  of  value  received  by  a 
particular  person.  The  definition  in  the 
Interpretation  is  proposed  to  be  in 
subsection  (a)(6)  of  the  Rule.  The 
proposed  definition  provides  that  the 
"underwriter  and  related  persons" 
includes  underwriters,  underwriter's 
counsel,  financial  consultants  and 
advisors,  finders,  members  of  the  selling 
or  distribution  group,  and  any  and  all 
other  persons  associated  with  or  related 


to  and  members  of  the  immediate  family 
of  any  of  the  aforementioned  persons. 

Subsection  (a)(6)  includes  the 
language  of  the  definition  of 
"underwriter  and  related  persons"  as  it 
appears  in  the  Interpretation  with  two 
modifications.  First,  the  NASD  is 
concerned  that  the  current  deHnition  of 
"underwriter  and  related  persons"  in  the 
Interpretation  does  not  sufficiently 
relate  to  the  concept  of  "participating  in 
a  public  offering."  This  situation  arises 
where  a  member  is  acting  as  an  agent 
for  an  issuer  or  providing  advice  to  an 
issuer  in  a  self-underwritten  offering. 
Under  the  current  definition  of 
"underwriter  and  related  persons"  in  the 
Interpretation,  members  may  believe 
that  the  definition  only  references 
members  that  act  as  an  underwriter  or 
selling  group  member.  Therefore,  a  new 
category  of  persons  has  been  added  that 
an  "underwriter  and  related  persons" 
includes  "any  member  participating  in 
the  public  offering."  Thus,  a  member 
considered  to  be  "participating  in  an 
offering"  under  subsection  (a)(5) 
sufficient  to  trigger  the  filing 
requirements  will  also  be  considered  an 
"underwriter  and  related  person." 

Second.  NASD  is  proposing  to  include 
in  the  definition  of  "underwriter  and 
related  persons"  a  reference  to  the 
"immediate  family"  of  persons  within 
the  definition  in  order  to  clarify  that 
compensation  paid  to  an  underwriter 
and  related  persons,  even  though  held  in 
the  name  of  or  paid  to  a  member  of  the 
immediate  family  of  any  person  in  the 
definition,  may  be  considered 
underwriting  compensation.  The 
Corporate  Financing  Department  has 
often  been  challenged  by  a  person 
associated  with  the  underwriter  who 
claimed  thai  the  NASD  did  not  have 
jurisdiction  to  consider  the  issuer's    . 
cheap  stock  as  underwriting 
compensation,  since  the  stock  was 
purchased  by  the  person's  spouse  or  on 
behalf  of  a  trust  for  the  person's 
children.  The  term  "immediate  family" 
is  defined  in  Schedule  E. 

Subsection  (b):  Filing  Requirements 

The  Filing  Requirements  section  sets 
out  the  requirements  for  filing  public 
offerings  with  the  Corporate  Financing 
Department,  provides  for  the 
confidential  treatment  of  such  filings, 
and  lists  the  documents  and  information 
required  to  be  filed  with  the  Corporate 
Financing  Department.  This  section  also 
lists  the  types  of  offerings  that  are 
exempt  from  filing  as  well  as  those 
offerings  that  are  exempt  from  both 
filing  and  compliance  with  the  proposed 
Rule.  The  filing  requirements  subsection 
codifies  without  substantial  change 
existing  requirements  in  the 


Interpretation  for  the  filing  of  public 
offerings.  (NASD  Manual  pp.  2026- 
2030).  It  should  be  noted  that  the  filing 
requirements  focuses  on  "public 
offerings,"  a  term  defined  in  Schedule  E, 
rather  than  on  SEC-registered  offerings, 
on  the  basis  that  the  NASD's  obligations 
to  review  its  members'  participation  in 
offerings  of  securities  are  paramount 
when  the  offering  is  made  to  the  public 
regardless  of  whether  the  offering  is 
exempt  from  the  filing  requirements  of 
the  Securities  Act  of  1933  ("Securities 
Act"). 

Proposal:  Subsection  (b)(1)  provides 
that  no  member  or  person  associated 
with  a  member  shall  participate  in  any 
manner  in  any  public  offering  of 
securities  subject  to  the  Rule,  Schedule 
E,  or  appendix  F  to  article  III.  section  34 
of  the  Rules  of  Fair  Practice  ("Appendix 
P')  unless  documents  and  information 
as  specified  in  subsection  (b)  have  been 
filed  with  and  reviewed  by  the  NASD. 

Proposal:  In  recognition  of  the  fact 
that  the  NASD  s  multiple  offices  could 
create  confusion  as  to  where  the  filing 
should  be  made.  Subsection  (b)(2) 
specifies  that  offerings  should  be  filed  at 
the  Corporate  Financing  Department  at 
the  NASD's  Executive  Offices.  The 
language  is  drawn  from  the  first 
paragraph  of  the  filing  requirements  of 
the  Interpretation  (NASD  Manual,  2026). 

Proposal:  Subsection  (b)(3)  codifies 
the  requirement  in  the  Interpretation 
that  the  NASD  accord  confidential 
treatment  to  all  documents  and 
information  required  to  be  filed  under 
the  proposed  Rule.  (NASD  Manual,  p. 
2029,  last  sentence  of  last  full 
paragraph.)  The  language  has  been 
expanded  from  that  originally  published 
for  comment  to  clarify  that  the  NASD's 
review  relates  to  "applicable  NASD 
rules  and  regulations"  instead  of  limiting} 
NASD  review  to  the  provisions  of  the 
Rule.  The  revised  proposed  language 
more  accurately  reflects  that  the 
NASD's  review  encompasses  a  number 
of  NASD  rules  and  regulations  beyond 
the  rule,  e.g.  Schedule  E,  appendix  F  and 
sections  24  and  25  to  article  III. 

The  term or  for  other 

regulatory  purposes  deemed  appropriate 
by  the  NASD"  reflects  the  NASD's 
obligation  to  review  public  offerings  for 
a  demonstration  of  compliance  with 
applicable  SEC  rules  and  regulations, 
pursuant  to  the  NASD's  mandate  under 
Section  ISA  of  the  Exchange  Act  to 
enforce  the  requirements  of  the 
Exchange  Act,  e.g.  Rules  3a4-l,  15c2-4 
and  10M>. 

Proposal:  The  first  requirement  of 
subsection  (b)(4)(A)  imposes  the  Rule's 
filing  obligations  on  all  members 
participating  in  an  offering,  unless  the 
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documents  were  previously  filed  by  the 
issuer,  the  managing  underwriter  or 
another  nember.  This  provision 
appropriately  relates  the  requirement  of 
filing  to  all  members  within  the 
definition  of  "participating  in  a  public 
offering"  and  would  resolve  the 
problems  associated  with  the  filing  of 
offerings  where  no  member  serves  in  a 
capacity  similar  to  that  a  manager  of  a 
"firm-commitment"  underwritten 
offering. 

The  second  requirement  of  subsection 
(b)(4)(A)  establishes  that  documents  and 
information  speciHed  in  subsections 
(b)(5)  and  (6)  must  be  filed  no  later  than 
one  business  day  after  they  have  been 
filed  with  the  appropriate  state  or 
federal  regulatory  authorities,  or,  if  not 
filed  with  any  regulatory  authority,  at 
least  15  business  days  prior  to  the 
anticipated  offering  date.  This  language 
is  drawn  from  the  current  filing 
requirement  provision  in  the  ffrst 
paragraph  on  page  2027  of  the  NASD 
Manual. 

Proposal:  Subsection  (b)(4)(B)  states 
that  no  offering  of  securities  subject  to 
this  section  shall  commence  unless  the 
documents  and  information  specified  in 
subsections  (b)(5)  and  (6)  have  been 
filed  with  and  reviewed  by  the  NASD, 
and  the  Corporate  Financing 
Department  has  provided  an  opinion 
that  it  has  no  objections  to  the  proposed 
underwriting  and  other  terms  and 
arrangements  or  an  opinion  that  the 
proposed  underwriting  and  other  terms 
and  arrangements  are  unfair  and 
unreasonable.'  If  the  Corporate 
Financing  Department  opines  that  the 
proposed  terms  and  arrangements  are 
unfair  and  unreasonable,  the  member 
may  file  modifications  to  the  proposed 
underwriting  arrangements  for  further 
review  by  the  Corporate  Financing 
Department. 

Under  the  Interpretation.  non-Rling  by 
a  member  is  considered  conduct 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  and  a 
violation  of  Article  III.  Section  1  of  the 
Rules  of  Fair  Practice.  It  is  not  currently 
a  violation  of  the  Interpretation, 
however,  for  a  member  to  proceed  with 
an  offering  once  it  has  been  filed  even 
though  the  member  has  not  received  an 
opinion  of  the  staff  with  respect  to  its 
view  of  the  reasonableness  of  the 
underwriting  terms  and  arrangements. 
The  NASD  has  found  that,  in  many  of 
the  cases  where  a  member  has  filed  an 
offering  but  proceeded  to  distribute  the 


'  Dim  to  an  error  In  the  publication  of  thia 
proviaion  Tor  vote  in  Notice  to  Member*  80-10 
(March  IS90).  the  M\  language  of  tiiit  proviaion 

faileti  lo  be  i 


securities  without  waiting  for  an  opinion 
from  the  staff,  counsel  has  pointed  out 
that  the  Interpretation  does  not  clearly 
state  that  a  member  may  not  proceed 
with  an  offering  without  an  opinion  from 
the  staff.  It  would  not  be  sufficient  for  a 
member  to  receive  a  letter  from  the  staff 
requesting  additional  information  (a 
"defer  opinion"  letter),  as  such  letter 
does  not  express  an  opinion  as  to  the 
fairness  and  reasonableness  of  the 
arrangements. 

The  opinion  of  the  staff  of  the 
Corporate  Financing  Department  and,  if 
this  opinion  is  appealed,  the  opinion  of  a 
committee  of  the  NASD  Board  of 
Governors  ("Board")  are  advisory  only. 
Therefore,  a  member  that  has  been 
advised  that  the  underwriting  terms  and 
arrangements  are  unreasonable  may 
still  go  forward  with  the  offering.  It  is  a 
matter  for  a  District  Business  Conduct 
Committee  to  determine  whether  the 
underwriting  terms  and  arrangements 
were,  in  fact,  unfair  and  unreasonable. 

Proposal:  Subsection  (b)(4)(C) 
provides  that  a  managing  underwriter 
that  has  received  an  opinion  from  the 
Corporate  Financing  Department  or  a 
determination  by  a  committee  of  the 
Board  that  the  proposed  underwriting 
terms  and  arrangements  are  unfair  and 
unreasonable,  but  has  not  modified  the 
proposed  terms  and  arrangements  to 
conform  to  the  standards  of  fairness  and 
reasonableness,  must  so  inform  other 
members  proposing  to  participate  in  the 
offering  {mor  to  the  offering's  effective 
date  or  commencement  of  sales  so  that 
such  members  may  determine  whether 
or  not  to  participate  in  the  offering.  This 
subsection  gives  members  proposing  to 
participate  in  an  offering  determined  to 
have  unfair  and  unreasonable 
arrangements  an  opportunity  to  comply 
with  Uieir  obligation  not  to  participate  in 
the  distribution.  This  subsection  is 
drawn  from  language  in  the 
Interpretation  (NASD  Manual,  pp.  2025- 
2026). 

The  proviaion  specifies  that 
notification  must  be  provided  prior  to 
the  "commencement  of  sales"  to  address 
those  situations  where  die  SEC  or  state 
has  declared  the  offering  effective  prior 
to  NASD  clearance,  but  a  subsequent 
change  renders  the  arrangement 
unreasonable.  In  this  case,  other 
participating  members  must  be  notified 
of  the  opinion  of  the  NASO  prior  to  the 
"commencement  of  sales." 

Proposal:  Under  subsection  (b)(5),  the 
following  documents  are  required  to  be 
filed  for  review:  (A)  Five  copies  of  the 
offering  document;  (B)  three  copies  of 
any  proposed  underwriting  agreements 
or  other  documents  which  may  be 
material  to  the  uaderwritiag 


arrangements;  (C)  five  copies  of  each 
pre-  and  post-effective  amendment  to 
the  offering  docuir.ent,  one  copy  marked 
to  show  changes  and  three  copies  of  any 
other  amended  document  previously 
filed;  and  (D)  three  copies  of  the  final 
offering  document  plus  one  copy  of  the 
final  underwriting  and  any  other 
document  previously  submitted  for 
review.  This  language  tracks  the  current 
filing  requirements  in  the  Interpretation, 
as  revised  in  1986  (NASD  Manual  pp. 
2026-2028). 

Proposal-  Subsection  (b)(6)  tracks  the 
"Supplementary  Requirements"  in  the 
Interpretation  (NASD  Manual  pp.  2028- 
2029)  and  enumerates  certain 
information  necessary  for  review  by  the 
Corporate  Financing  Department  and 
required  to  be  filed  with  the  documents. 
Subsections  (bK6)  (A)  and  (B)  require 
any  person  filing  documents  to  provide 
an  estimate  of  the  maximum  public 
offering  price  and  an  estimate  of  the 
maximum  underwriting  discount  or 
commission  and  all  other  fees  to  be  paid 
to  the  underwriter  and  related  persons, 
except  for  reimbursement  of  "blue  sky" 
fees.  Subsection  (b)(6)(C)  requires  a 
statement  of  the  association  or 
affiliation  with  any  member  of  any 
officer,  director,  or  security  holder  of  the 
issuer  in  an  initial  public  offering  of 
equity  securities,  and  with  respect  to 
any  other  offering,  the  association  or 
affihation  with  any  member  of  any 
officer,  director  or  security  holder  of  five 
percent  or  more  of  any  class  of  the 
issuer's  securities.  The  NASD  believes 
that  adding  these  requirements  will,  in 
many  cases,  obviate  the  need  to  issue  a 
"defer"  opinion  letter  requesting 
additional  information. 

Propoeah  Subsection  (b)(8HD) 
requires,  where  applicable,  that  a 
statement  addressing  the  factors  in 
Subsections  (c)(4)  (C)  and  fD)  (discussed 
below)  be  provided.  This  is  a  new 
requirement  not  currently  in  the 
Interpretation  which  provides  needed 
clarification  that  a  member  must  provide 
information  with  respect  to  the  criteria 
used  by  the  NASD  to  determine  whether 
an  item  of  value  should  be  cmisidered 
compensation. 

Proposal:  Subsection  (b)(6)(E)  requires 
a  detailed  explanation  of  any  other 
arrangement  entered  into  during  the  12- 
month  period  immediately  preceding  the 
filing  of  the  offering  which  provides  for 
the  receipt  of  any  item  of  value  and/or 
the  transfer  of  any  securities  from  the 
issuer  to  the  underwriter  and  related 
persons. 

Proposah  Subsection  {b){6)(F)  requires 
that  the  NASD  be  provided  with  written 
notice  that  an  offering  has  been 
declared  effective  or  approved  by  the 
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appropriate  regulatory  authority  no  later 
than  one  business  day  following  such 
approval.  If  the  offer  has  been 
withdrawn  or  abandoned,  the  NASD 
must  be  notified  within  three  business 
days  of  the  %vithdrawal  or  decision  to 
abandon  the  offering.  The  Interpretation 
(NASD  Manual,  p.  2029]  currently 
requires  only  "prompt"  notification  by 
telephone  or  telegram. 

Proposal:  Subsection  (b)(7)  contains  a 
list  of  offerings  exempt  from  filing  but 
still  subject  to  compliance  with  the  Rule. 
The  language  in  Subsection  (b)(7)  is 
generally  drawn  from  the  current  filing 
requirements  in  the  Interpretation 
(NASD  Manual,  p.  2027),  as  revised  in 
1986.*  Subsection  (b)(7)(A)  would 
exempt  all  offerings  (except  for  initial 
pubhc  offerings),  including  equity 
offerings,  of  a  company  with 
outstanding  four-year,  unsecured  non- 
convertible  debt  or  non-convertible 
preferred  securities  rated  investment 
grade. 

Unlike  the  Interpretation,  however, 
proposed  subsection  (b)(7)(A)  limits  the 
availability  of  the  exemption  to 
situations  where  the  non-convertible 
debt  or  preferred  securities  are 
"unsecured."  Subsection  (b)(7)(A)  is 
intended  to  be  available  to  all  offerings 
of  securities  by  issuers  that  are 
considered  "seasoned"  because  it  has 
outstanding  investment  grade  debt  with 
a  term  of  issue  of  at  least  four  years, 
which  period  is  considered  a  significant 
test  of  the  issuer's  ability  to  repay 
interest  and  principal. 

When  the  provision  proposed  in 
(b)(7)(A)  was  adopted  in  the 
Interpretation,  it  replaced  but  was  not 
intended  to  eliminate  the  exemption  that 
had  existed  for  any  offering  of 
investment  grade  non-convertible  debt 
or  investment  grade  non-convertible 
preferred  security.  Therefore,  the  NASD 
now  proposes  to  reinstate  the 
investment  grade  debt  offering 
exemption  in  subsection  (b)(7)(B)  to 
exempt  non-convertible  debt  and  non- 
convertible  preferred  securities  rated 
investment  grade. 

Subsection  (b)(7)  specifies  in  relevant 
places  that  an  "investment  grade  rating" 
is  considered  a  rating  "by  a  nationally 
recognized  statistical  rating  organization 


111  in  Notice  to  Member*  91-34  dune  1901).  the 
NASD  requeeled  comment  on  amendment!  to  the 
filing  requiremenli  of  the  Interpretation  to  recognize 
the  new  SEC  Forms  F-S  and  F-10  for  Canadian 
itauert  that  were  lubsequenlly  approved  in  SEC 
Rel.  No.  33-ee02  (June  21. 1991).  It  is  anticipated  that 
Subsection  (bK7)(C)  will  be  amended  to  reference 
Form  F-lft  Subeection  (b)(7HD)  will  be  amended  to 
reference  Forms  F-3  and  F-10:  and  a  new  provision 
will  be  proposed  to  exempt  all  offerings  on  Form  F- 
0. 


in  one  of  its  four  (4)  highest  generic 
rating  categories .  .  .  ." 

Proposal:  Subsection  (b)(7)(C)  would 
exempt  securities  registered  with  the 
SEC  on  a  Form  S-3  or  Form  F-3 
registration  statement  and  offered 
pursuant  to  SEC  rule  415.  Subsection 
(b)(7)(D)  would  exempt  securities 
offered  pursuant  to  a  redemption 
standby  "firm  commitment" 
underwriting  arrangement  registered 
with  the  Commission  on  Form  S-3. 
Finally,  subsection  (b)(7)(E)  would 
exempt  financing  instnmient-backed 
securities  which  are  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  highest 
generic  rating  categories.  Subsection 
(b)(7)(E)  incorporates  the  language 
adopted  in  Schedule  E  of  "financing 
instrument-backed  securities"  in  place 
of  "direct  participation  program 
interests  in  a  pool  of  financing 
instruments."  These  provisions  reflect 
the  current  exemptions  in  the 
Interpretation  (NASD  Manual,  p.  2027). 

Proposal:  Subsection  (b)(8)  lists 
offerings  not  subject  to  the  Rule  and 
exempt  from  filing.  The  language  in  this 
subsection  tracks  that  of  the  filing 
requirements  in  the  Interpretation,  as 
revised  in  1988.  (NASD  Manual,  p.  2028). 
The  following  offerings  would  be 
exempted:  (A)  Securities  exempt  from 
registration  with  the  SEC  under  sections 
4(1),  4(2)  and  4(6)  of  the  Securities  Act, 
and  rules  504  (unless  considered  a 
public  offering  in  the  states  where 
offered).  505,  and  506  under  the 
Securities  Act:  (B)  securities  which  are 
defined  as  "exempt  securities"  in 
section  3(a)(12)  of  the  Exchange  Act;  (C) 
securities  of  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940,  except  securities 
of  a  management  company  defined  as  a 
"closed-end  company"  under  section 
5(a)(2)  of  that  Act;  (D)  variable  contracts 
as  defined  in  article  III,  section  29(b)(1) 
of  the  Rules  of  Fair  Practice;  (E) 
offerings  of  mimicipal  securities  as 
defined  in  section  3(a)(29)  of  the 
Exchange  Act;  (F)  tender  offers  made 
pursuant  to  Regulation  14D;  and  (G) 
securities  issued  pursuant  to  a 
competitively  bid  underwriting 
arrangement  meeting  the  requirements 
of  the  Public  Utility  Holding  Company 
Act  of  1935.  as  amended. 

Proposal:  Subsection  (b)(9)  tracks  the 
filing  requirements  in  the  Interpretation, 
as  revised  in  1986  (NASD  Manual,  p. 
2028]  and  requires  that  the  following 
offerings  be  filed  for  review  by  the 
Corporate  Financing  Department:  (A) 
Direct  participation  programs  as  defined 
in  article  III.  section  34(d)(2)  of  the  Rules 
of  Fair  Practice;  (B)  mortgage  and  real 


estate  investment  trusts:  (C)  rights 
offerings;  (D)  offerings  exempt  from 
registration  with  the  SEC  under  section 
3(a)(ll)  of  the  Securities  Act,  which  are 
considered  a  public  o^ering  in  the  state 
where  offered;  (E)  Rule  504  offerings, 
which  are  considered  a  public  offering 
in  the  state  where  offered;  (F)  securities 
offered  by  a  bank,  savings  and  loan 
association,  church  or  other  charitable 
institution,  or  common  carrier,  even 
though  exempt  from  registration  with 
the  SEC;  (G)  Regulation  A  or  Regulation 
B  offerings;  and  (H)  any  offerings  of  a 
similar  nature  that  are  not  exempt  under 
subsections  (b)(7)  or  (b)(8). 

Proposal:  Subsection  (b)(10)  codifies 
the  proper  calculation  of  the  appropriate 
filing  fee,  which  was  increased  on 
October  1, 198&  (See  NASD  Notice  to 
Members  88-81).  This  Information  is 
also  provided  in  section  6  of  Schedule  A 
to  the  NASD  By-Laws  ("Schedule  A") 
(NASD  Manual,  pp.  1505-1506 ,  which 
will  be  amended  in  conformance 
therewith.  To  avoid  issues  arising  out  of 
the  handling  of  cash  fee  payments, 
particularly  in  light  of  the  substantial 
cash  payments  possible,  subsection 
(b)(10)(C)  provides  that  filing  fees  shall 
be  paid  only  in  the  form  of  check  or 
money  order,  thereby  prohibiting  cash 
payments  of  filing  fees.  The  filing  fee  is 
based  on  the  "gross  dollar  amount"  of 
the  offering,  as  defined  in  subsection  (a) 
of  the  proposed  rule  and  shall  not 
exceed  $30,500.  Subsection  (b)(10](D) 
provides  that  SEC  rule  457  shall  govern 
the  computation  of  filing  fees  for  all 
offerings  filed  pursuant  to  the  proposed 
Rule.  A  rule  change  to  section  6  of 
Schedule  A  is  also  proposed  to  conform 
to  the  requirements  of  this  subsection. 

Subsection  (c):  Underwriting 
Compensation  and  Arrangements 

Subsection  (c)  addresses  the  amount 
of  underwriting  compensation  that  can 
be  received  by  underwriters  and  related 
persons,  the  items  of  compensation  that 
will  be  deemed  to  be  underwriting 
compensation,  the  criteria  for 
determining  whether  compensation  is 
received  in  connection  with  a  public 
offering,  and  the  valuation  of  non-cash 
compensation  received  as  underwriting 
compensation.  Subsection  (c)  also 
describes  presumptively  unfair  and 
unreasonable  underwriting  terms  and 
arrangements,  enumerates  restrictions 
on  securities  received  as  underwriting 
compensation,  and  addresses  conflicts 
of  interest  present  when  the  proceeds  of 
a  public  offering  are  directed  to 
members  participating  in  the  offering. 

Proposal:  Subsection  (c)(l]  provides 
that  no  member  or  person  associated 
with  a  member  shall  underwrite  or 
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participate  in  a  public  offering  in  which 
the  underwriting  compensation  or  other 
terms  or  arrangements  in  connection 
with  the  offering  or  relating  to  the 
distribution  of  the  securities  are  unfair 
and  unreasonable.  This  subsection 
tracks  the  language  of  the  Interpretation 
(NASD  Manual,  p.  2025],  which 
recognizes  that  the  NASD  may  render 
an  opinion  as  to  the  terms  and 
arrangements  of  an  offering  based  not 
only  upon  the  proposed  Rule,  but  upon 
other  NASD  rules  and  regulations  as 
well  as  certain  SEC  rules  which  the 
NASD  enforces  in  the  context  of  a 
public  offering.  Where  an  underwriter 
does  not  agree  with  the  Corporate 
Financing  Department's  determination 
that  offering  arrangements  are  not  in 
compliance  with  an  SEC  rule,  the 
Corporate  Financing  Department  will 
continue  its  policy  of  referring  the 
matter  to  Commission  staff,  and  will  not 
give  an  opinion  of  "no  objections"  on 
the  offering  until  Commission  staff 
resolves  the  problem  with  the 
underwriter.  The  inclusion  of  the 
language  "terms  and  conditions"  is 
.intended  to  ensure  sufi'icient  elasticity  in 
the  reach  of  the  Rule  and  is  drawn  from 
the  current  Interpretation  (NASD 
Manual,  p.  2024). 

Proposal:  Subsection  (c)(2)(A) 
prohibits  any  member  that  participates 
in  a  public  offering  of  securities  from 
receiving  an  amount  of  underwriting 
compensation  that  is  unfair  and 
unreasonable  and  also  prohibits  any 
member  from  participating  in  a  public 
offering  of  securities  if  the  underwriting 
compensation  in  connection  therewith  is 
unfair  or  unreasonable.  This  prohibition 
tracks  language  in  the  Interpretation 
(NASD  Manual,  p.  2026,  Item  1). 

Proposal:  Subsection  (c](2](B]  clarifies 
that  all  "items  of  value,"  as  determined 
pursuant  to  subsections  (c)(3)  and  (4), 
received  or  to  be  received  from  any 
source  by  the  underwriter  and  related 
persons  which  are  deemed  to  be  in 
connection  with  or  related  to  the 
distribution  of  the  public  offering  are 
reviewed  for  the  purpose  of  determining 
whether  they  constitute  underwriting 
compensation. 

Proposal:  Under  subsection  (c)(2)(C), 
all  underwriting  compensation  must  be 
disclosed  in  that  portion  of  the  offering 
document  dealing  with  underwriting  or 
distribution  arrangements.  Where 
underwriting  compensation  includes 
items  of  compensation  in  addition  to  the 
commission  or  discount  disclosed  on  the 
cover  page  of  the  offering  document,  a 
footnote  to  the  offering  proceeds  table 
on  the  cover  page  of  the  offering 
document  shall  cross-reference  the 
section'on  underwriting  oi  distribution 


arrangements.  This  is  a  new  provision 
where  the  NASD  is  clarifying  the 
disclosure  obligations  of  members  in 
public  offerings. 

Proposal:  Subsection  (c)(2)(D) 
discusses  the  factors  considered  by  the 
NASD  to  determine  the  currently 
effective  guideline  on  the  maximum 
amount  of  compensation  considered  fair 
and  reasonable.  Under  the 
Interpretation  (NASD  Manual,  p.  2024), 
it  is  stated  the  Corporate  Financing 
Department  determines  "whether"  the 
amount  of  underwriting  compensation 
"is"  fair  and  reasonable.  This  language 
has  misled  certain  NASD  members  and 
their  attorneys  to  believe  that  the 
Corporate  Financing  Department  is 
subjective  in  its  review  of  offerings  and 
establishes  a  different  compensation 
guideline  for  each  offering.  In  fact,  the 
Corporate  Financing  Committee  has 
provided  to  the  Corporate  Financing 
Department  an  objective  guideline  of  the 
maximum  amount  of  underwriting 
compensation  considered  to  which  the 
NASD  will  not  object  for  all  offerings  of 
a  particular  size  and  nature.  This 
subsection  modifies  the  Interpretation 
and  clarifies  that  the  determination  of 
the  fairness  and  reasonableness  of 
underwriting  compensation  is 
determined  pursuant  to  a  "currently 
effective  guideline"  based  upon  the 
factors  enumerated  in  the  subsection, 
and  is  not  a  subjective  process. 

One  commenter  suggested  that  the 
NASD  publish  the  ultimate  limits  of 
permissible  percentages  of 
compensation  for  corporate  offerings. 
The  rationale  of  the  NASD's  Board  of 
Governors  regarding  non-publication  of 
the  CorporateTinancing  guideline  is  that 
the  guideline  merely  represents  the 
maximum  compensation  arrangement  to 
which  the  NASD  will  not  object,  rather 
than  a  "rate  approval."  Also,  it  has  long 
been  accepted  that  publication  of  the 
permissible  limits  of  underwriting 
compensation  would  be 
counterproductive  and  discourage 
competition,  in  that  it  would  tend  to 
encourage  members  to  charge  issuers 
the  maximum  compensation  allowed. 
The  NASD  believes  that  the  proposed 
subsection  retains  sufficient  elasticity 
by  including  language  that  permits 
consideration  of  "any  other  relevant 
factors  or  circumstances"  if  the  staff 
determination  is  appealed  to  the 
appropriate  committee  for  review  where 
the  proposed  underwriting 
compensation  exceeds  the  Currently 
effective  guideline  limitations. 

Another  commentator  suggested  that, 
from  time  to  time,  the  NASD  publish 
information  regarding  "typical"  amounts 
of  underwriting  compensation  that  have 


been  permitted.  The  NASD  has 
previously  published  statistics  on 
underwriting  compensation  of  offerings 
filed  with  the  NASD  for  review  in  Notice 
to  Members  83-15  (April  6, 1983)  and 
plans  to  publish  such  statistics  more 
frequently  in  the  future.  < 

Proposal:  The  term  "offering  I 

proceeds"  is  used  in  subsection  | 

(c](2)(D](i)  to  clarify  that  underwriting 
compensation  is  calculated  only  on  the 
basis  of  the  securities  offered  to  the 
public,  exclusive  of  the  overallotment 
option,  consideration  of  the  value  of 
underlying  securities,  or  the  value  of 
underwriter's  securities,  all  of  which  are 
included  in  the  calculation  of  the  filing 
fee.  . 

Proposal:  Under  subsection  '     \ 

(c)(2)(D)(ii),  the  amount  of  risk  assumed 
by  the  underwriter,  i.e.,  whether  the 
offering  is  a  "firm  commitment"  or  "best 
efforts"  offering,  has  an  impact  on  the 
amount  of  compensation  considered  fair 
and  reasonable.  The  current  guideline 
also  measures  the  risk  assumed  by  the 
underwriter  by  distinguishing  between 
initial  and  secondary  offerings. 

Proposal:  Subsection  (c](2](D)(iii), 
requires  that  the  NASD  also  consider 
the  type  of  securities  being  offered. 
Thus,  direct  participation  program 
securities  are  subject  to  the 
compensation  guideline  referenced  in 
appendix  F  to  article  III,  section  34  of 
the  Rules  of  Fair  Practice  and  corporate 
offerings  are  subject  to  the  unpublished 
corporate  guideline  established  by  the 
Corporate  Financing  Committee. 

Ptoposal:  Subsection  (c)(2)(E)  clarifies 
that  the  compensation  guideline  is 
structured  so  that  the  amount  of 
compensation  which  is  considered  fair 
and  reasonable  will  generally  vary 
directly  with  the  amount  of  risk  to  be 
assumed  by  the  underwriter  and  related 
persons  and  inversely  with  the  dollar 
amount  of  the  offering  proceeds.  This  is 
a  new  provision  that  is  not  drawn  from 
the  Interpretation  and  is  an  effort  to 
make  as  much  information  available  as 
possible  to  members  as  to  the  structure 
of  the  corporate  compensation  guideline. 

Proposal:  Subsection  (c)(3)(A) 
provides  that  certain  enumerated  items 
of  value  and  all  other  items  of  value 
received  or  to  be  received  by  the 
underwriter  and  related  persons  in 
connection  with  or  related  to  the 
distribution  of  the  offering  will  be 
included  in  underwriting  compensation.' 


'  It  is  the  experience  of  the  staff  of  the  Corporate 
Financing  Department  that  many  members  believe 
that  a  demand  right  of  registration  of  warrants 
received  by  an  underwriter  as  compensation  has  a 
separate  compensation  value.  Reflecting  the  current 
policy  of  the  Corporate  Financing  Department,  a 
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The  enumerated  Items  are  tbose  that  are 
commonly  received  by  underwriters. 
Thii  sid>section  generally  tracks  the 
Compensation  Factors  described  in  the 
Interpretation  (NASD  Manual,  pp.  2033- 
2034).  The  Interpretation  limits  items  of 
value  to  those  "*  *  'given  by  or 
acquired  by  the  issuer,  seller  or  persons 
in  control  or  in  conunon  control  of  the 
issuer,  or  related  parties  of  the  issuer  or 
other  persons."  The  NASD  believes  that 
the  current  language  of  the 
Interpretation  is  limiting  because  it 
places  a  burden  of  proof  on  the  NASD  to 
demonstrate  the  presence  of  what  may 
be  complex  financial  and  business 
relationships  between  the  issuer, 
frnders,  consultants,  the  member  and 
persons  associated  or  related  to  the 
member  when  the  facts  related  to  the 
relationships  are  in  the  control  of  the 
member  and  the  issuer.  Proposed 
subsection  (c)(3)(A).  therefore,  does  not 
specify  the  source  of  the  item  of  value  in 
coordination  with  subsection  (c](2)(B) 
which  includes  all  items  of  vahie 
received  by  the  underwriter  and  related 
]}er8ons  in  the  calculation  of 
imderwriting  compensation  regardless 
of  the  source  of  the  item. 

Included  for  purposes  of  determining 
underwriting  compensation  in 
subsections  (cX3](A)  (i).  (U},  (ill),  (iv). 
(v),  and  (vi)  are  discounts  or 
commissions,  reimbursement  of 
expenses  to  or  on  behalf  of  the 
underwriter  and  related  persons,  fees 
and  expenses  of  underwriter's  counsel 
(except  for  reimbursement  of  "blue  sky" 
fees),  finder's  fees,  wholesaler's  fees, 
and  fmancia]  consulting  and  advisory 
fees,  whether  in  the  form  of  cash, 
securities,  or  any  other  item  of  value. 

Subsection  (c](3KAKvii)  provides  that 
stock,  optioos.  warrants,  and  other 
securities  received  in  connection  with  • 
private  placement  of  securities  for  the 
issuer,  for  providing  or  arranging 
financing  for  the  issuer,  as  a  finder's  fee. 
for  consulting  services  to  die  issuer,  and 
securities  purchased  in  a  private 
placement  made  by  the  issuer  may  be 
considered  underwriting  compensation. 
This  subsection  u  drawn  from  the 
Interpretation,  but  also  reOects  the 
current  policies  with  respect  to  the 
circumstances  under  which  the  receipt 
of  securities  may  be  considered 
underwriting  compensation  in  order  to 
provide  greater  giiidance  to  NASO 
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memberv  and  their  counsel  (NASD 
Manual,  pp.  2033-2034). 

Subsection  (c)(3)(A)(viii)  provides  that 
non-cash  sales  incentives  in  excess  of 
$50  annually  may  be  considered 
underwriting  compensation.  Tlds 
provision  reflects  the  prohibition  on 
non-cash  sales  Incentives  in  excess  of 
$50  annually  as  provided  in  subsection 
(c)(6)(B)(xi)  of  this  rule.  Subsection 
(c)(3)(A)tix)  Includes  as  underwriting 
compensation  the  value  of  any  right  of 
First  refusal.  This  subsection  reflects  the 
current  position  of  the  Corporate 
Financing  Conunittee  that  a  right  of  first 
refusal  has  a  compensation  value  of  one 
percent  of  the  offering  proceeds,  or  that 
amount  contractually  agreed  to  by  the 
issuer  and  underwriter  for  the 
underwriter  to  waive  fte  right  of  first 
refusal. 

Subsection  {c)t3)(A)(x)  includes  as 
potential  underwriting  compensation 
monies  received  by  a  member's  nominee 
appointed  as  advisor  to  the  issuer's 
b<»rd  of  directors  if  it  is  in  excess  of 
that  compensation  received  by  other 
board  members.  This  subsection  is  in 
agreement  with  the  current  policy  of 
including  in  underwriting  compensation 
fees  received  from  an  issuer  by  a 
member  pursuant  to  a  consulting 
arrangement.  If  the  member's  nominee 
actually  serves  on  the  board,  and  takes 
director  liability,  this  provision  would 
not  apply.  Pursuant  to  current  review 
policy,  certain  arrangements  for  an 
advisor  to  the  board  would  be 
determined  not  to  be  in  connection  with 
the  offering,  because  the  member's 
arrangement  as  advisor  is  for  other 
services,  such  as  In  a  leveraged  buy-out 
or  financial  restructuring,  where  the 
public  offering  is  a  minor  part  of  a  larger 
transaction. 

Under  subsection  (c)(3](A](xi). 
commissions,  expense  reimbursements, 
or  other  compensation  received  by  the 
underwriter  and  related  persons  as  a 
result  of  the  exercise  or  conversion  of 
warrants,  options,  convertible  securities, 
or  similar  securities  distributed  as  part 
of  the  offering,  i.e^  warrant  solicitation 
fees,  within  12  months  following  the 
effective  date  of  the  offering  wiU  be 
considered  compensation  in  connection 
with  the  offering.  This  reflects  current 
NASD  policy  that  compensation 
received  for  the  exercise  of  warrants 
distributed  by  the  underwriter  generally 
constitutes  compensation  received  In 
connection  with  the  original  offering. 
See  Notice  to  Members  81-38. 

Under  subsections  (c](3)(A](xii]  and 
(xiii).  the  fees  of  a  qualified  independent 
underwriter  and  fees  paid  to  a  prior 
underwriter  by  an  Issuer  for  a  public 
offering  that  was  not  completed  within 


the  sb(  months  prior  to  the  initial  or 
amended  filing  of  an  offering  will  be 
considered  an  item  of  underwriting 
compensation.  These  subsections  clarify 
current  Corporate  Financing  Department 
review  policies.  Subsection  (xiii)  would 
apply  where  the  earlier  attempted  public 
offering  was  filed  but  failed  to  go 
effective  or  where  the  eariier  offering 
did  not  reach  the  stage  of  being  filed  for 
review.  Fees  paid  by  the  issuer  to  a  prior 
underwriter  in  these  cases  would  be 
included  in  tfie  calculation  of 
underwriting  compensation  paid  to  the 
replacement  underwriter. 

In  order  to  limit  the  effect  of  this 
provision  on  a  replacement  underwriter 
in  response  to  a  number  of  comments, 
this  provision  uses  a  shorter  six-month 
standard  to  Include  fees  paid  to  the 
original  underwriter  rather  than  the  one- 
year  %vithin  which  the  NASD  may 
consider  whether  an  item  of 
compensation  has  been  received  in 
connection  with  an  offering  as  provided 
in  subsection  (c)(4)  below.  The  NASD 
believes  that  a  subsequent  underwriter 
is  able  to  rely  on  the  services  performed 
by  the  original  undenvriter  and  has, 
therefore,  determined  to  retain  this 
provision  which  reflects  a  long-standing 
policy  of  the  NASD.  This  policy 
comports  with  the  NASD's  obligation  to 
determine  the  percentage  of  the  offering 
price  paid  by  investors  that  is  used  to 
compensate  members  for  the  | 

distribution  of  the  offering  so  that  i 

investors  can  determine  the  net  amount 
of  the  purchase  price  that  will  be  used 
by  the  issuer  for  business  purposes. 
Moreover,  proposed  subsection 
(c)(8)(B)(iv)  would  permit  the  prior 
underwiriter  to  retain  only  its  out-of- 
pocket  expenses  incurred  in  connection 
with  an  offering  it  does  not  complete. 

Proposal:  Under  subsection  (c)(3)(B). 
expenses  normally  borne  by  the  issuer, 
such  as  prhitlng  costs,  SEC.  NASD, 
"blue  sky"  and  other  registration  fees, 
and  accountant's  fees,  shall  be  excluded 
from  the  computation  of  underwriter's 
compensatioa  This  subsection 
represents  an  historical  NASD  policy 
reflected  in  the  current  Interpretation 
(NASD  Manual,  p.  2033).  I 

Proposal:  Subsection  (c)(4)  I 

enumerates  the  criteria  used  by  the 
Corporate  Financing  Department  to 
determine  whether  any  item  of  value,  ■ 
including  compensation  not  in  the  form 
of  securities,  constitutes  compensation 
received  in  connection  with  the 
distribution  of  a  public  offering.  The 
current  provision  in  the  Interpretation 
(NASD  Manual,  p.  2033)  estabUshes 
guidelines  for  determining  whether 
securities  acquired  by  underwriters  and 
related  persons  constitutes 
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compensation  in  connection  with  the 
offering.  The  NASD  believes  it 
appropriate  to  set  forth  its  guidelines  for 
determining  whether  any  item  of  value 
is  received  in  connection  with  an 
offering— not  just  items  in  the  form  of 
securities. 

Subsection  (c)(4)(A),  therefore, 
reflects  the  current  language  of  the 
Interpretation  at  the  bottom  of  page  2030 
and  the  top  of  page  2031  of  the  NASD 
Manual,  but  establishes  that  the 
Corporate  Financing  Department  will 
examine  all  items  of  value  (not  just 
securities)  received  by  an  underwriter 
and  related  persons  within  12  months 
immediately  preceding  the  filing  of  the 
offering  to  determine  whether  such 
items  of  value  are  underwriting 
compensation  received  in  connection 
with  the  offering.  The  NASD  will 
presume  that  items  received  during  the 
six-month  period  immediately  preceding 
the  niing  of  the  offering  document  are 
compensation.  The  six-month 
oresumption  may,  however,  be  rebutted 
on  the  basis  of  information  presented  to 
the  NASD.  The  six  and  12-month 
periods  date  from  the  earliest  filing  of 
the  offering  with  any  regulatory 
authority  to  ensure  that  no  member  uses 
a  later  ftling  date  with  the  NASD  to 
enlarge  the  presumptive  periods. 

Subsection  (c)(4)(A)  also  codifies  the 
NASD's  long-standing  policy  that  cash 
discounts  or  commissions  received  in 
connection  with  the  successful 
distribution  of  the  issuer's  securities  in  a 
prior  private  or  public  distribution  of 
securities  are  not  considered 
underwriting  compensation  in 
connection  with  a  subsequent  public 
offering. 

Proposal:  Subsection  {c)(4)(B)  clarifies 
that  items  of  value  acquired  by  an 
underwriter  and  related  person  more 
than  12  months  prior  to  the  filing  of  the 
offering  are  presumed  not  to  be 
compensation,  but  that  the  items  may  be 
included  as  underwriting  compensation 
on  the  basis  of  information  reviewed  by 
the  NASD.  This  provision  is  drawn  from 
the  last  sentence  of  the  first  paragraph 
under  "Arrangement  Factors"  of  the 
Interpretation  (NASD  Manual,  pp.  2030- 
2031),  which  relates  only  to  securities. 
From  time-to-time,  the  NASD  has 
determined  to  include  in  its  calculation 
of  compensation  an  item  of  value  over 
which  there  was  a  question  as  to 
whether  the  item  was  received  prior  to 
or  within  the  12-month  period,  where  the 
circumstances  of  the  item's  receipt 
strongly  indicated  a  connection  with  the 
public  offering.  Therefore,  the  NASD  has 
determined  to  include  this  provision  to 
be  applicable  to  any  item  of  value  in 


order  to  provide  flexibility  in  the 
NASD's  review. 

Proposal:  Subsection  (c)(4)(C) 
proposes  an  almost  entirely  new  set  of 
factors  to  be  considered  in  determining 
whether  an  item  of  value  was  or  will  be 
received  in  connection  with  the  offering. 
These  factors,  however,  reflect  the 
standard  analysis  applied  by  Corporate 
Financing  Department  staff  in  re\^ewing 
compensation  issues.  It  is  proposed  that 
all  relevant  factors  will  be  considered  in 
determining  whether  any  item  of  value 
received  or  to  be  received  by  the 
underwriter  and  related  persons 
constitutes  underwriting  compensation. 
These  include  the  length  of  time 
between  the  date  of  ffling  of  the  offering 
document  and  the  date  of  receipt  of  the 
item  of  value,  the  date  of  any 
contractual  agreement  that  is  the  basis 
of  the  payment,  and  the  date  the  service 
commenced,  with  a  shorter  period  of 
time  tending  to  indicate  that  the  item 
was  received  in  connection  with  the 
offering.  Moreover,  the  provision 
provides  that  the  Corporate  Financing 
Department  will  also  consider  the 
details  of  the  services  provided  or  to  be 
provided  in  return  for  the  item  of  value 
and  the  relationship  between  the 
services  provided  and  the  nature  of  the 
item  of  value,  its  compensation  value, 
and  the  proposed  public  offering.  The 
Corporate  Financing  Department  will 
also  examine  the  relationship  between 
the  issuer  and  the  recipient  of  the  item 
of  value,  to  determine  the  presence  or 
absence  of  arm's-length  bargaining  or 
any  affiliate  relationship.  The  absence 
of  arm's  length  bargaining  and  the 
presence  of  an  affiliate  relationship 
would  tend  to  indicate  that  the  item  of 
value  was  received  as  underwriting 
compensation. 

Although  the  Corporate  Financing 
Department  examines  the  date  on  which 
the  parties  entered  into  an  agreement  to 
pay  an  item  of  compensation  to 
determine  whether  an  item  of  value  is 
underwriting  compensation,  subsections 
(c)(4)(A),  (B)  and  (C)  indicate  that  the 
value  of  the  item  is  to  be  determined  as 
of  the  date  of  receipt  by  the  underwriter 
and  related  persons.  Focusing  on  the 
time  of  the  contract  could  cause  the 
NASD  to  exclude  as  underwriting 
compensation  cash  and  securities 
received  by  a  member  at  the  time  of  the 
offering  for  activities  in  connection  with 
the  distribution  of  the  offering  on  the 
basis  that  the  contractual  distribution 
agreement  was  entered  into  more  than 
12  months  prior  to  the  offering. 

Proposal:  Subsection  (c)(4)(D]  sets 
forth  certain  of  the  traditional  factors 
found  in  the  Interpretation  (NASD 
Manual,  pp.  2030-2031)  that  are 


examined  to  determine  whether 
securities  should  be  considered  in 
connection  with  an  offering,  which 
factors  are  considered  in  addition  to 
those  in  subsection  (c)(4)(C)  when 
reviewing  the  receipt  of  securities  as 
compensation.  Under  subprovision  (D). 
the  Corporate  Financing  Department 
will  consider  (i)  Any  disparity  between 
the  price  paid  and  the  offering  price  or 
the  market  price,  with  a  greater 
disparity  tending  to  indicate  that  the 
securities  constitute  compensation;  (ii) 
the  amount  of  risk  assumed  by  the 
recipient  of  the  securities  by  considering 
restrictions  on  exercise  and  resale,  the 
nature  of  the  securities,  and  the  amount 
of  securities,  with  a  larger  amount  of 
readily  marketable  securities  without 
restrictions  on  resale  or  a  warrant 
tending  to  indicate  that  the  securities 
constitute  compensation;  and  (iii)  the 
relationship  of  the  receipt  of  the 
securities  to  purchases  by  unrelated 
purchasers  on  similar  terms  at 
approximately  the  same  time,  with  an 
absence  of  similar  purchases  tending  to 
indicate  that  the  securities  constitute 
compensation. 

Proposal:  Subsection  (c)(4)(E) 
provides  the  basis  on  which  financial 
consulting  and  advisory  fees  may  be 
excluded  from  underwriting 
compensation.  This  subsection  codifies 
the  long-standing  NASD  policy  that 
compensation  received  within  the  year 
prior  to  the  offering  as  a  result  of  a  long- 
standing consulting  agreement  entered 
into  more  than  a  year  prior  to  the 
offering  will  not  be  considered 
compensation  in  connection  with  the 
offering. 

Proposal:  Subsection  (c)(5)  provides 
the  basis  for  valuing  non-cash 
compensation.  Under  subsection 
(c)(S)(A),  underwriters  and  related 
persons  would  be  prohibited  from 
receiving  a  security  or  a  warrant  for  a 
security  as  underwriting  compensation 
that  is  different  than  the  security  being 
offered  to  the  public,  unless  the  security 
received  as  compensation  has  a  bona 
fide  independent  market.  Nonetheless, 
under  subsection  (c](5)(A)(i),  in 
exceptional  and  unusual  circumstances, 
upon  good  cause  shown,  the  Corporate 
Financing  Department  or  the 
appropriate  standing  committee  of  the 
Board  may  permit  such  an  arrangement. 

Under  subsection  (c)(5)(A)(ii),  the 
underwriter  and  related  persons  may 
only  receive  a  warrant  for  the  unit 
offered  to  the  public  where  the  unit  is 
the  same  as  the  public  unit  and  the 
terms  are  no  more  favorable  than  the 
terms  of  the  public  unit.  As  originally 
proposed,  compensation  to  an 
underwriter  in  a  unit  offering  was 
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limited  to  receipt  of  a  warrant  for  th« 
common  stock  offered  in  the  oniL  The 
underwriter  was  not  permitted  to 
receive  a  warrant  for  the  common  stock 
underlying  a  warrant  in  the  uniL  In 
response  to  the  coniraents  received,  the 
NASO  determined  to  revise  this 
provision  to  permit  underwriters  of  unit 
offerings  to  receive  a  warrant  for  the 
unit  offered  to  the  public  where  the  unit 
in  the  underwriter's  warrant  is  the  same 
as  the  public  unit  and  the  terms  are  no 
more  favorable  than  the  terms  of  the 
public  unit. 

Proposal:  Subsection  (cl(5)(B) 
provides  that  securities  that  are  not 
options,  warrants,  or  convertible 
seciuities  shall  be  valued  on  the  basis  of 
the  difference  between  the  per  security 
cost  and  either  the  market  price  per 
security  on  the  date  of  acquisition 
(where  a  bona  fide  independent  market 
exists  for  the  security]  or  the  proposed 
and  actual  public  offering  price  per 
security,  multiplied  by  the  number  of 
securities  received  or  to  be  received  as 
underwriting  compensation,  divided  by 
the  offering  proceeds,  and  multiplied  by 
100.  This  provision  reflects  the  historical 
methodology  of  valuation  of  securities 
included  at  p.  2033  of  the  NASD  Manual, 
with  additional  clarification  as  to  the 
mathematical  model  used  to  determine 
the  percentage  of  value  of  the  securities. 
This  subsection  also  reflects  the 
Corporate  Financing  Department's 
"finar  review  procedures,  in  which  all 
proposed  compensation  values  are 
subsequently  verified  against  the  fmal 
public  offering  price  after  the  offering 
has  been  declared  effective  by  the  SEC 
or  other  regulator,  to  ensure  that  the 
terms  of  the  Hnal  prospectus  or  offering 
document  are  in  compliance  with  the 
Interpretation. 

Proposal:  Subsection  (c)(5)(C) 
discloses  the  warrant  formula  used  by 
the  Corporate  Financing  Department  to 
determine  the  value  of  options, 
warrants,  or  convertible  securities 
received  as  underwriting  compensation. 
The  NASD  believes  that  publishmg  the 
formula  for  valuing  warrants  will  assist 
members  and  their  counsel  in  more 
accurately  determining  the  value  that 
the  Corporate  Rnancing  Department 
wili  apply  to  securities  included  in 
underwriting  compensation. 

Proposal:  Subsection  (c)(5)(D)  codifies 
existing  Corporate  Financing 
Department  policy:  apd  specifies  the 
actual  discount  applied  to  the 
compensation  value  of  securities 
contractually  restricted  from  resale 
beyond  the  mandatory  one-year  lock-up 
period  set  forth  in  Subsection 
(c)(7)(A)(i). 

Proposal:  Subsection  (c)(6)(A)  is  a 
broad  provision  that  clarifies  that  an 


offering  ia  aot  merdy  reviewed  in  terms 
of  the  quantifiable  underwriting 
compensation  arrangements.  Rather, 
any  arrangement  that  is  inconsistent 
with  any  NASD  rule  or  regulation  may 
be  coasidered  unfair  and  unreasonable 
by  the  Corporate  Financing  Department 
The  language  of  this  subsection 
encompasses  arrangements  which  may 
violate  article  UL  section  1  of  the  rules, 
but  which  are  not  the  usual  underwriting 
arrangement  which  is  addressed  in  the 
proposed  Rule,  and  other  rules  and 
regulations  of  the  NASD.  Since  only 
matters  involving  potential  non- 
compliance with  NASD  rules  are  subject 
to  review  by  a  committee  of  the  Board  of 
Governors,  and  any  difference  of 
opinion  arising  over  SEC  rules  are 
referred  to  the  Commission  for 
resolution,  any  reference  to  NASD 
enforcement  of  SEC  rules  has  been 
omitted. 

Proposal:  Subsection  (c)(6)(B)  codifies 
the  presumption  that  certain 
arrangements  are  unfair  and 
unreasonable.  "Hie  enumerated 
arrangements  are  those  that  have  been 
determined  to  be  unfair  and 
unreasonable  pursuant  to  the  current 
Interpretation  or  long-standing  policies 
of  either  the  Corporate  Financing 
Committee  or  the  Corporate  Financing 
Department.  A  member  may.  however, 
demonstrate  to  the  Corporate  Financing 
Department  that  a  proposed 
arrangement  is  not  covered  by  these 
provisions  or  appeal  the  stafPs  decision 
to  the  Corporate  Financing  Committee. 

Proposal:  Subsection  (c)(6)(l3)(i) 
specifies  that  any  accountable  expense 
allowance  granted  by  the  issuer  to  the 
underwriter  and  related  persons  may 
not  indude  payment  for  general 
overhead,  salaries,  supplies,  or  similar 
expenses  of  the  underwriter  incurred  in 
the  normal  conduct  of  its  business. 
Disclosed  fees  paid  to  the  underwriter 
and  related  persons  for  structuring  or 
managing  the  offering  wili  be  considered 
a  separate  service,  and  not  part  of  the 
accountable  expense  allowance.  This 
subsection  codifies  existing  Corporate 
Financing  Department  policy. 

Proposal:  Subsection  (c)(6)(B)(ii) 
prohibits  payment  of  any  non- 
accountable  expense  allowance  in 
excess  of  tliree  percent  of  o^ering 
proceeds.  This  subsection  makes 
mandatory  the  Corporate  Financing 
Department  pohcy  of  requiring  that 
members  justify  a  non-accountable 
expense  in  excess  of  three  percent 

With  respect  to  subsection 
(c)(6](B)(ii).  15  commentators  argued 
that  the  NASO  should  not  limit 
underwriters'  noo-accouatable  expense 
allowance  to  three  percent  of  the 
offering  proceeds  or  proiiibit  the  receipt 


of  an  expense  allowance  on  the 
proceeds  received  upon  the  sale  of  the 
securities  onderlying  the  over-allotment 
option.  These  commentators  argued  that 
there  is  no  basis  in  fact  for  specifically 
restricting  the  receipt  of  an  accountable 
expense  allowance,  and  that  a  three 
percent  allowance  is  not  adequate  to 
cover  costs  incurred  in  smaller  offerings. 

This  provision  will  not  as  suggested, 
prohibit  a  member  from  receiving  full 
compensation  for  its  actual  out-of- 
pocket  expenses,  as  limited  by  the 
compensation  guidelines.  The  provision 
permits  members  to  receive 
reimbursement  of  its  expenses  on  a  non- 
accountable  basis  up  to  a  maximum  of 
3%  of  offering  proceeds.  Where  the        | 
member  proposes  an  underwriting 
arrangement  that  includes  an  expense 
reimbursement  item  that  aggregates  in 
excess  of  3%  of  offering  proceeds,  the 
provision  requires  that  the 
reimbursement  of  all  expenses  be  on  an 
accountable  basis  only.  The  Corporate 
Financing  Department  has  found  that  a 
non-accountable  expense  allowance  of 
up  to  three  percent  is  generally  justified 
by  the  member  on  the  basis  of  actual 
out-of-pocket  expenses.  The  NASD  does 
not  believe  that  fashioning  additional 
cash  compensation  for  the  managing 
underwriter  in  the  form  of 
reimbursement  for  non-accountable 
expenses  that  do  not,  in  fact,  exist  is  an 
acceptable  policy  under  the  standards  of 
article  Ul.  section  1  of  the  Rules  of  Fair 
Practice. 

Proposal  Subsection  (cKO)(B)(Ui) 
prohibits  prepayment  of  commissions  or 
reimbursement  of  expenses  to  the 
underwriter  and  related  persons  prior  to 
the  commencement  of  the  public  sale  of 
the  securities  being  o^ered,  with  the 
exception  of  a  reasonable  advance 
against  out-of-pocket  accountable 
expenses  actually  incurred  by  the 
underwriter  and  related  persons.  In 
response  to  commenta.  this  subsection 
was  revised  to  permit  underwriters  to 
receive  reasonable  advances  against 
accountable  expenses  actually 
anticipated  to  be  inciured.  Such 
advances  are,  however,  required  to  be 
reimbursed  to  the  issuer  to  the  extent    < 
expenses  are  not  actually  incurred  by 
the  underwriter.  j 

Proposal-  Subsection  (c)(6)(B)(iv)        ' 
codifies  existing  Corporate  Financing 
Department  policy  and  clarifies  that  the 
payment  of  any  compensation  in  excess 
of  out-of-pocket  accountable  expenses 
to  an  underwriter  in  connection  with  an 
uncompleted  offering  will  be  presumed 
to  be  an  unfair  and  unreasonable 
arrangement 

Commentators  generally  favored 
permitting  the  underwriter  and  the 
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issuer  to  negotiate  for  liquidated 
damage*  to  be  paid  by  the  issuer  to  the 
underwriter  if  the  underwriter  had  not 
caused  the  aborted  underwriting.  The 
liquidated  damages  include  the 
underwriter's  out-of-pocket  expenses, 
plus  the  fair  and  reasonable  value  of  the 
underwriter's  services  rendered  in 
selecting  and  investigating  an  issuer, 
negotiating  the  terms  of  an  offering, 
preparing  a  registration  statement  and 
marketing  the  issuers's  securities,  and 
the  underwriter's  lost  profits  and  lost 
opportunity.  It  was  also  pointed  out  that 
an  issuer  may  be  viewed  as  potential 
merger  or  acquisition  candidate, 
primarily  as  result  of  underwriter's 
activities  in  marketing  the  offering. 

The  NASD  has  a  long-standing  policy 
that  members  should  not  be  reimbursed 
for  lost  profits  of  offerings  that  are  not 
completed  in  accordance  with  the 
agreement  between  the  issuer  and  the 
underwriter  in  order  to  discourage 
members  from  entering  into 
underwriting  agreements  to  obtain 
payment  of  what  are,  in  essence, 
consulting  fees  without  a  bona  fide 
intent  to  distribute  the  issuer's 
securities.  At  the  same  time,  the  NASD 
has  also  applied  its  long-standing  policy 
to  not  object  to  a  "merger  or 
acquisition"  clause  in  the  letter  of  intent 
which  would  permit  the  member  to 
receive  a  specific  fee  pursuant  to  a 
formula  if.  as  a  result  of  the  member's 
efforts  in  connection  with  the  proposed 
public  offering,  the  issuer  entered  into  a 
merger  with  or  was  acquired  by  another 
company.  The  NASD  has,  therefore,  in 
response  to  these  comments,  amended 
subsection  (c)(6)(B)(iv)  to  exclude  from 
the  prohibition  any  payment  that  is 
"negotiated  and  paid  in  connection  with 
a  transaction  that  occurs  in  lieu  of  the 
proposed  offering  as  a  result  of  the 
efforts  of  the  underwriter  and  related 
persons  *  *  *." 

Proposal:  Under  subsection 
(c)(6](B)(v),  a  right  of  first  refusal  lasting 
more  than  five  years  from  the  effective 
date  of  the  offering  is  considered  an 
unfair  and  unreasonable  arrangement. 
This  subsection  codifies  existing 
Corporate  Financing  Department  policy. 

Proposal:  Subsection  (c)(6)(B)(vi)  sets 
forth  unreasonable  arrangements 
applicable  to  options,  warrants,  or 
convertible  securities  received  by  the 
underwriter  and  related  persons  as 
underwriting  compensation,  and  tracks 
the  current  language  in  the 
Interpretation  (NASD  Manual,  p,  2034). 
This  subsection  provides  that  the 
following  terms  and  conditions,  with 
respect  to  warrants,  options,  or 
convertible  securities  received  at 
underwriting  compensation,  are  unfair 


and  unreasonable  if  the  security,  (1)  Has 
a  duration  of  more  than  five  years;  (2)  is 
exercisable  or  convertible  below  the 
public  offering  price  or  the  market  price 
at  the  time  of  receipt  (3)  is  not  in 
compliance  with  subsection  (c)(5)(A), 
I.e.,  different  than  the  security  offered  to 
the  public  or  without  a  bona  fide 
independent  market  (4)  has  more  than 
one  demand  registration  right  at  the 
issuer's  expense;  (5)  has  a  demand 
registration  right  lasting  more  than  five 
years  from  the  effective  date  of  the 
offering:  (6)  has  a  piggyback  registration 
right  lasting  more  than  seven  years  from 
the  effective  date  of  the  offering:  or  (7)  is 
convertible  or  exercisable,  or  otherwise 
is  on  terms  more  favorable  than  the 
terms  of  the  securities  being  offered  to 
the  public. 

A  commentator  suggested  that  the 
anti-dilution  provisions  of  an 
underwriter's  warrant  not  be  considered 
an  unreasonable  term,  in  that  it  would 
be  considered  by  the  NASD  to  be  more 
favorable  to  underwriters.  The  NASD 
does  not  wish  to  change  this  provision 
in  response  to  this  comment  because, 
although  the  NASD  has  generally  not 
considered  anti-dilution  provisions  to  be 
a  more  favorable  term,  the  Corporate 
Financing  Department  has  recently 
reviewed  many  anti-dilution  provisions 
which  have  been  structured  so  as  to  give 
underwriters  the  ability  to  accumulate 
laige  stock  positioiu  in  the  issuer.  The 
NASD  is  of  the  view  that  certain 
underwriters  may  be  using  anti-dilution 
provisions  in  underwriting  agreements 
in  an  unfair  and  unreasonable  maimer 
and  that  the  NASD  should  have  the 
opportunity  to  review  these  provisions 
on  a  case-by-case  basis  to  develop  a 
policy  in  connection  with  their  receipt  if 
necessary. 

ProposaL  Subsection  (c)(6)(B)(vii) 
prohibits  the  receipt  of  any  item  of 
compensation  for  which  a  value  cannot 
be  determined  at  the  time  of  the  offering. 
This  provision  Is  proposed  to  address 
novel  forms  of  compensation  by 
establishing  the  general  requirement 
that  all  items  of  value  deemed  to  be 
underwriting  compensation  must  have  a 
determinable  value  at  the  time  of  the 
offering  in  order  for  the  Corporate 
Financing  Department  to  calculate  the 
aggregate  underwriting  compensation  in 
connection  with  an  offering. 

Proposal:  Subsection  (c)(6)(B)(viii) 
provides  that,  when  proposed  in 
connection  with  the  distribution  of  a 
public  offering  of  securities  on  a  "firm 
commitment"  basis,  an  overallotment 
option  greater  than  15  percent  of  the 
amount  of  securities  being  offered  is  an 
unfair  and  unreasonable  arrangement 
This  tallage  is  diet  of  the 


InterpreUtion  at  p.  2033  of  the  NASD 
Manual. 

Proposal:  Subsection  (c)(6)(B)(lx) 
codifies  the  10  percent  stock  numerical 
limitation  in  the  Interpretation  (NASD 
Manual  p.  2032).  This  subsection 
prohibits  the  receipt  of  securities  as 
underwriting  compensation  in  an 
amount  in  excess  of  10  percent  of  the 
securities  sold  to  the  pubUc  Securities 
deemed  to  constitute  underwriting 
compensation,  securities  issued  or  to  be 
issued  pursuant  to  an  overallotment 
option,  securities  not  actually  sold  in  a 
"best  efforts"  offering,  and  securities 
underlying  warrants,  options,  or 
convertible  securities  which  are  part  of 
the  proposed  offering  (except  where 
acquired  as  part  of  a  unit)  are  excluded 
from  the  calculation  of  the  number  or 
dollar  amount  of  securities  being  offered 
to  the  public  Therefore,  in  the  context  of 
a  best  efforts  underwriting,  the  10 
percent  limitation  is  applied  only 
against  the  securities  actually  sold:  in  ■ 
firm  commitment  underwriting,  the  10 
percent  limitation  is  applied  only 
against  the  underwritten  shares,  not 
including  the  overallotment  option. 
Thus,  in  an  offering  underwritten  on  a 
firm  commitment  basis,  the  underwriti^ 
does  not  receive  more  securities  as 
compensation  when  it  takes  down  the 
overallotment  optioa  on  the  basis  that 
such  additional  securities  should  not  act 
as  an  incentive  to  the  member  to 
exercise  the  overallotment 

Proposal:  Subsection  (c)(6)(B)(x) 
codifies  the  Corporate  Financing 
Committee  policy  regarding  when  the 
receipt  of  a  warrant  solicitatic^  fee  by  a 
member  shall  be  deemed  to  be  an  unfair 
and  unreasonable  arrangement 
specifically:  (1)  When  the  market  price 
of  the  security  into  which  the  warrant 
option,  or  convertible  security; is 
exercisable  or  convertible  is  lower  than 
the  exercise  or  conversion  price;  (2) 
when  the  warrant,  option,  or  convertible 
security  is  held  in  a  discretionary 
account  at  the  time  of  exercise  or 
conversion,  except  where  prior  specific 
written  approval  for  exercise  or 
conversion  is  received  from  the 
customer,  (3)  when  the  compensation 
arrangements  are  not  disclosed  in  the 
offering  documents,  both  at  the  time  of 
the  public  offering  (if  such  an 
arrangement  is  contemplated  at  that 
time)  and  at  the  time  of  the  exercise  or 
conversion;  and  (4)  when  the  exercise  or 
conversion  is  not  solicited  by  the 
underwriter  or  related  person.  The 
Corporate  Financing  Department  will 
presume  that  any  request  for  exercise  or 
conversion  is  unsolicited  unless  the 
customer  states  in  writing  that  the 
transaction  was  soUdted  and  designates 
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in  writing  that  the  broker-dealer  is  to 
receive  compensation  for  the 
conversion. 

In  response  to  comments, 
subprovision  (2)  was  revised  to  provide 
that  the  warrant,  option,  or  convertible 
security  may  be  held  in  a  discretionary 
account  as  long  as  the  member  obtains 
the  specific  written  approval  of  the 
customer  prior  to  the  exercise  of  such 
security. 

Proposal:  The  general  prohibition  on 
the  receipt  by  a  member  or  persons 
associated  with  a  member  of  non-cash 
sales  incentive  items  that  appears  in 
appendix  F  has  been  included  in 
subsection  (c)(6](B)(xi)  of  the  proposed 
rule. 

Proposal:  Under  subsection 
(c)(6)(B)(xii).  it  will  be  considered  an 
unfair  and  unreasonable  arrangement 
for  a  member  firm  to  participate  with  an 
issuer  in  a  public  distribution  of  a  non- 
underwritten  issue  of  securities  if  the 
issuer  hires  persons  primarily  for 
distributing  or  assisting  in  the 
distribution  of  the  issue,  or  for  the 
purpose  of  assisting  in  any  way  in 
connection  with  the  underwriting, 
except  to  the  extent  that  the  issuer  or 
those  persons  associated  with  the  issuer 
are  in  compliance  with  applicable  state 
law  and  the  federal  exemption  from 
registration  as  a  broker-dealer.  This 
provision  is  drawn  from  the 
Interpretation  (NASD  Manual,  p.  2024) 
and  addresses  the  situation  in  which  the 
member  is  acting  as  agent  for  the  issuer 
in  selling  its  securities  at  the  same  time 
that  the  issuer  has  employed 
unregistered  "Hnders"  to  also  sell  its 
securities.  This  provision  may  be  more 
important  today  in  light  of  issuers' 
efforts  in  limited  partnership  offerings  to 
have  unregistered  persons,  such  as  real 
estate  agents,  participate  in  a 
distributing  capacity.  There  also 
remains  the  misconception  that  an 
issuer  can  hire  "finders"  to  sell  to 
investors.  The  addition  of  an  exception 
for  arrangements  that  comply  with  SEC 
rule  3A4-1  and  state  securities  laws, 
would  permit  members  to  participate  in 
an  offering  where  the  issuer  is  selling 
through  unregistered  persons  who  are 
not  required  to  register  as  a  broker- 
dealer  by  the  SEC  and  the  applicable 
states. 

One  commentator  argued  that  this 
subsection  improperly  gave  the  NASD 
authority  to  determine  whether  persons 
involved  in  the  distribution  of  a  non- 
underwritten  offering  are  unregistered 
broker  dealers.  This  power,  the 
commentator  suggests,  should  rest 
solely  with  the  Commission  and  state 
regulatory  authorities.  The  NASD 
believes  that  it  would  not  comport  with 
article  III,  section  1  for  a  member  to 


participate  in  an  o^ering  that  is  being 
distributed  by  persons  who  are  not 
appropriately  registered  under  federal  or 
state  securities  laws. 

Proposal:  Subsection  (c)(6)(C) 
provides  that,  in  the  event  the 
underwriter  and  related  persons  receive 
securities  deemed  to  be  underwriting 
compensation  in  an  amount  constituting 
unfair  and  unreasonable  compensation 
with  respect  to  the  Stock  Numerical 
Limitation  in  subsection  (c)(6](B)(ix),  the 
recipient  is  required  to  return  any 
excess  securities  to  the  issuer  or  the 
source  from  which  received  at  cost  and 
without  recourse.  In  exceptional  and 
unusual  circumstances,  upon  good  cause 
shown,  a  different  arrangement  may  be 
permitted  by  the  Corporate  Financing 
Department  or  the  appropriate  standing 
committee  of  the  Board  of  Governors. 
This  subsection  follows  the  language  of 
the  Interpretation  in  (NASD  Manual,  p. 
2032). 

Proposal:  Subsection  (c)(7) 
incorporates  and  clarifies  the 
restrictions  applicable  to  securities 
deemed  to  be  underwriting 
compensation  that  are  currently  in  the 
Interpretation  (NASD  Manual,  pp.  2030- 
03,  2032,  2034-2035).  Subsection 
(c)(7)(A)(i)  sets  forth  the  one-year  lock- 
up restriction  on  securities  received  as 
underwriting  compensation  and  the 
requirement  that  the  transfer  of  the 
securities  during  the  one  year  lock-up  is 
limited  to  other  members  that 
participated  in  the  offering,  as  well  as  to 
the  officers  or  partners  thereof.  The 
language  incorporates  the  provisions  at 
pp.  2031-2032  of  the  NASD  Manual. 

Subsection  (c)(7)(A](i]  also  changes 
the  current  lock-up  policy  by  permitting 
convertible  or  exerciseable  securities  to 
be  converted  or  exercised  during  the 
one-year  restricted  period,  so  long  as  the 
securities  received  as  a  result  thereof 
remain  subject  to  the  required  one-year 
restriction.  The  NASD  believes  that  the 
inclusion  of  this  provision  addresses 
those  situations  where  the  convertible 
or  exerciseable  security  that  is  sold  in 
the  offering  is  only  convertible  or 
exerciseable  during  the  one-year 
subsequent  to  the  effective  date  of  the 
offering.  In  this  case,  the  underwriters 
and  related  persons  who  acquire 
warrants  for  the  same  securities  as 
those  offered  to  the  public  should  be 
permitted  to  convert  or  exercise  their 
securities  during  the  applicable  period 
so  long  as  the  securities  received  as  a 
result  thereof  remain  restricted  until  the 
end  of  the  one-year  period.  Thus,  the 
purpose  of  the  one-year  restriction  that 
the  underwriter  and  related  persons  not 
receive  any  economic  benefit  from  the 
receipt  of  such  securities  for  one  year 
following  the  effective  date  of  the 


offering  would  not  be  undermined  by  the 
conversion  or  exercise  of  the  seciuities 
during  the  one-year  period. 

Subsection  (c)(7)(A)(i)  also  includes  a 
clarification  which  provides  an 
exception  to  the  one-year  restriction 
under  subsection  (c)(7)(B)  for  the 
transfer  of  any  security  received  as 
compensation  that  is  transferred  by 
operation  of  law  or  by  reason  of 
reorganization  of  the  issuer. 

Proposal:  Subsection  (c)(7)(A)(il) 
provides  that  securities  deemed  to  be 
underwriting  compensation  must  be 
properly  legended  to  describe  the 
restriction  and  the  time  period  the 
restriction  is  applicable.  This  is  a  new 
requirement  that  the  NASD  believes  to 
be  appropriate  to  enforce  the  one-year 
restriction  requirement 

Proposal:  Subsection  (c)(7)(A)(iii) 
clarifies  that  members  may  not  direct 
the  issuer  to  initially  issue  securities  to 
be  received  by  the  member,  that  are 
deemed  to  be  underwriting 
compensation  and  subject  to  the  one- 
year  lock-up,  in  the  name  of 
shareholders,  non-officer  employees  or 
other  persons,  in  an  effort  to  circumvent 
the  restriction  in  subprovision  (i)  that 
securities  may  only  be  transferred  to 
members,  or  their  officers  or  partners. 
The  NASD  believes  that  members 
receive  economic  benefit  by  paying  the 
securities  received  as  underwriting 
compensation  to  the  member's  non- 
officer  employees  and  shareholders. 
Subsection  (i)  is  based  on  the 
assumption  that  members  receiving 
securities  as  underwriting  compensation 
will  receive  the  securities  in  the  name  of 
the  member.  Subsection  (iii)  makes  this 
assumption  a  requirement. 
Notwithstanding  these  restrictions,  the 
transfer  of  any  security  by  operation  of 
law  or  by  reason  of  reorganization  of  the 
issuer  is  not  prohibited  pursuant  to 
subsection  (c)(7)(B). 

Proposal:  Subsection  (c)(7)(C) 
incorporates  the  venture  capital 
restrictions  of  the  Interpretation  (NASD 
Manual,  pp.  2034-2035)  and  governs  a 
member  firm  that  is  underwriting  an 
initial  public  offering.  This  subsection 
provides  that  a  member  firm  that  is 
participating  in  the  initial  public  offering 
of  an  issuer  (or  any  officer,  director, 
general  partner,  controlling  shareholder, 
or  subsidiary  of  the  member)  may  not 
sell,  transfer,  assign  or  hypothecate  any 
securities  of  the  issuer  that  are 
beneficially  owned  at  the  time  of  filing 
of  the  offering,  either  during  the  offering 
or  for  90  days  following  the  effective 
date  of  the  offering  unless  the  price  at 
which  the  issue  is  to  be  distributed  to 
the  public  is  established  at  a  price  no 
higher  than  that  recommended  by  a 
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qualified  independent  underwriter  wiio 
has  participated  in  the  preparatioa  of 
the  offering  documents  and  has 
exercised  due  diligence  with  respect  to 
these  documents.  The  qualified 
independent  underwriter  may  not 
beneficially  own  five  percent  or  more  of 
the  outstanding  voting  securities  of  the 
issuer.  In  the  alternative,  these 
restricted  persons  and  entities  may 
transfer  their  securities  if  the  aggregate 
amount  of  such  securities  held  does  not 
exceed  one  percent  of  the  securities 
being  offered.  This  subsection  clarifies 
the  venture  capital  restriction  in  the 
Interpretation  to  provide,  as  originally 
intended,  tliat  the  one  percent 
ownership  exception  applies  to  the 
aggregate  amount  of  securities  owned 
by  the  member  and  its  specified  related 
persons,  and  not  to  the  amount  of 
securities  proposed  to  be  sold  by  such 
persons  in  the  offering. 

Proposal:  Subsection  (c)(8)  concerns 
conflicts  of  interest  and  prohibits 
members  from  participating  in  a  public 
offering  of  securities  where  more  than  10 
percent  of  the  net  offering  proceeds,  not 
including  underwriting  compensation, 
are  intended  to  be  paid  to  members 
participating  in  the  distribution  of  the 
offering,  or  persons  affiliated  or 
assodated  with  such  members,  unless 
the  issue  is  priced  by  a  qualified 
independent  underwriter  pursuant  to 
subsection  3(c)  of  Schedule  E  to  the  By- 
Laws.  The  language  of  the  subsection  is 
incorporated  from  the  current 
prohibition  in  the  Interpretation  at  p. 
2035  of  the  NASD  Manual. 

Under  subprovision  (c)(8)(A),  the 
NASD  is  proposing  a  new  requirement 
that  all  offerings  subject  to  subsection 
(c)(8)  must  disclose  in  the  offering 
document  that  the  offering  is  being 
made  pursuant  to  the  restrictions  of  the 
rule  applicable  to  offerings  where 
proceeds  of  the  offering  are  being 
directed  to  distribution  participants,  die 
name  of  any  qualified  independent 
underwriter  and  the  obligations  of  sudi 
underwriters.  This  language  is  drawn 
from  that  in  section  4  to  Schedule  E  of 
the  By-Laws  that  was  adopted 
subsequent  to  the  adoption  of  the 
provision  of  the  Interpretation  related  to 
Proceeds  Directed  to  a  Member. 

Pursuant  to  subsection  (c)(8)(B),  the 
limitations  of  subsection  (c)(8)  will  not 
apply  to  (i)  an  offering  otherwise  subfect 
to  the  provisions  of  Schedule  E;  (ii)  an 
offering  of  securities  exempt  from 
registration  nvith  the  Commission  under 
section  3(aH4)  of  the  Securities  Act:  (iii) 
an  offering  of  a  real  estate  investment 
trust  as  defined  In  section  856  of  the 
Internal  Revenue  Code;  or  (iv)  an 
offering  of  securities  subieol  to  appendix 


F,  unless  the  net  offering  proceeds  are 
intended  to  be  paid  to  members  and 
affiliated  persons  for  the  purpose  of 
repaying  loans,  advances  or  other  types 
of  financing  utilized  to  acquire  an 
interest  in  a  pre-existing  company.  This 
language  is  based  on  that  in  die 
Interpretation  (NASD  Manual  p.  2035). 
The  first  prop<wed  exemption  which 
covers  any  o^ering  wfaidi  is  being  made 
in  compliance  with  Schedule  E  covers 
the  current  exemptions  (1)  through  (3) 
currently  In  the  Ftoceeds  Directed  to  a 
Member  provisions  of  the  interpretation. 
The  NASD  believes  that  current 
exemptions  (1)  and  (2)  are  redundant,  as 
they  set  forth  the  alternative  means  of 
compliance  in  sections  3(c)  (2)  and  (3)  of 
Schedule  E  to  reliance  on  an  qualified 
independent  underwriter  as  required  by 
section  3(c)(1)  of  Schedule  E. 

Subsection  (d):  Power  of  the  Board  of 
Governors  Matters 

Subsection  (d)  provides  authority  to 
the  Board  of  Governors  to  amend 
subsection  (b)  relating  to  filing 
requirements  without  recourse  to  the 
membership  for  approval  The  NASD 
believes  it  important  that  it  be  able  to 
expeditiously  amend  the  Corporate 
Financing  filing  requirements  in  order  to 
respond  to  changes  in  the  federal 
securities  laws  or  in  the  types  of 
offerings  made  in  the  fees  applicable  to 
Corporate  Financing  filings. 

Artide  XII  of  the  Code  of  Pioceduw 

The  proposed  Corporate  Financing 
and  Direct  Participation  Program  Code 
of  Procedure  to  be  included  as  new 
Article  XU  of  the  NASD*8  Code  of 
Procedure  codifies  the  present  informal 
procedures  for  requesting  review  of 
Corporate  Financing  Department 
determinations  in  connection  with  the 
review  of  public  offerings.  Under  section 
(2),  only  a  "member"  aggrieved  by  a 
determination  of  the  Corporate 
Financing  Department  in  connection 
with  the  underwriting  terms  or 
arrangements  may  submit  an 
application  for  review  of  the  Corporate 
Financing  Department's  determination 
to  a  hearing  committee  of  a  national 
standing  committee  of  the  Board  of 
Governors.  This  subsection  is  consistent 
with  the  NASD's  position  that  it  is  die 
responsibility  of  members  participating 
in  an  offering  to  ensure  that  the 
underwriting  terms  and  arrangements 
have  received  an  opinion  of  "no 
obfecHons"  from  the  NASD. 

Under  section  (3).  any  application  for 
review  must  be  made  writing  and  must 
specify  in  reasonable  detail  the  source 
and  nature  of  the  aggrievement,  the 
relief  requested,  and  whether  a  hearing 
is  requested.  Section  (4)  gives  each 


applicant  the  right  to  a  hearing,  if 
requested,  which  shall  be  scheduled  as 
soon  as  practicable,  at  a  location 
determined  by  the  hearing  committee.  A 
written  notice  to  the  applicant  of  the 
date,  time  and  location  of  the  hearing 
shall  be  senL  Section  (5)  also  gives  the 
member  the  right  to  waive  a  hearing,  in 
which  case  the  hearing  committee  shall 
review  the  matter  on  the  record  before 
it.  Section  (4)  also  permits  a  hearing 
committee,  comprised  as  set  forth  in 
Section  (5).  to  request  a  hearing  on  its 
own  motion. 

Under  section  (5).  a  hearing  may  be 
held  before  current  or  past  members  of 
the  appropriate  standing  committee  of 
the  Board  of  Governors.  Both  the 
applicant  and  representatives  of  the 
NASD  shall  be  entiUed  to  appear  at  and 
participate  in  the  hearing,  to  be 
represented  by  counsel  and  to  sulMnit    - 
testimony  and  evidence.  In  order  to 
address  the  request  of  an  applicant  for 
an  expedited  procedure,  a  hearing  may 
be  conducted  by  telephone  conference 
call  or  any  other  linkage  which  permits 
all  parties  to  participate  simultaneously, 
so  long  as  all  parties  agree  to  the 
arrangement 

Section  (6)  requires  that  die  hearing 
committee  render  its  determination  in 
writing  as  soon  as  practicable  following 
conclusion  of  the  hearing  or  the 
completion  of  the  hearing  committee's 
review  of  the  record.  Section  (7) 
provides  that  the  hearing  committee's 
determination  may  i>e  appealed  to  an 
appropriate  standing  committee  of  the 
Board  of  governors  within  15  business 
days  following  issuance  of  the  hearing 
committee's  written  determination. 
Offerings  other  than  equity  offerings  of 
direct  participation  programs  shall  be 
reviewed  by  the  Corporate  Financing 
Committee;  equity  offerings  of  direct 
participation  programs  shall  be 
reviewed  by  the  Direct  Participation 
Programs  Committee.  The  determination 
of  the  hearing  committee  shall  be  issued 
by  the  Director  of  the  Corporate 
Financing  Department  Subsection  (8) 
clarifies  tiiat  determinations  of  hearing 
committees  or  standing  committees  are 
advisory  in  nature  only  and  that  a 
finding  of  a  violation  of  any  rule, 
interpretation  or  policy  shall  be  made 
only  by  a  District  Business  Conduct 
Conunittee  pursuant  to  the  Code  of 
Procedure  fbr  Handling  Trade  Practice 
Compliants. 

IL  Self-Jlegulatocy  Organizatioa's 
Statement  of  the  Piirpoae  of  and 
Statutory  Basis  Cor  the  Proposed  Rule 
Chang* 

In  Its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Article  III.  section  1  of  the  NASO 
Rules  of  Fair  Practice  obligate  members, 
in  the  conduct  of  their  business,  to 
observe  high  standards  of  commercial 
honor  and  just  and  equitable  principles 
of  trade.  In  the  early  1960'8,  the  NASD 
began  reviewing  underwriting  terms  and 
arrangements  of  securities  offerings  in 
which  members  were  participating  to 
determine  whether  those  terms  and 
arrangements  were  in  compliance  with 
the  broad  standard  of  fairness  in  Article 
III,  section  1.  By  1970,  the  criteria  for 
determining  fairness  and 
reasonableness  had  become  more 
defined  and  were  incorporated  into  the 
Interpretation  of  the  Board  of 
Governors — Review  of  Corporate 
Financing,  Article  III,  section  1  of  the 
Rules  of  Fair  Practice,  which  made  it  a 
violation  of  NASD  rules  to  participate  in 
any  public  offering  where  the 
underwriting  terms  and  arrangements 
are  unfair  and  unreasonable. 

Although  the  language  of  the 
Interpretation  has  been  amended  horn 
time-to-time,  it  no  longer  accurately 
reflects  all  current  industry  practices  or 
the  guidelines  used  by  the  NASD  to 
determine  the  fairness  and 
reasonableness  of  underwriting  terms 
and  arrangements.  In  the  early  1980's, 
the  Corporate  Financing  Committee,  a 
committee  of  the  Board  of  Governors, 
and  a  Subcommittee  thereof,  developed 
the  initial  version  of  the  Corporate 
Financing  Rule  to  replace  the 
Interpretation  in  its  entirety.  The 
proposed  Rule  was  intended  to  codify 
and  clarify  existing  NASD  policies  and 
procedures  and,  in  limited  cases,  to 
implement  new  standards  of  fairness. 

On  April  15, 1981,  the  NASD 
published  Notice  to  Members  81-61, 
which  requested  comments  on  the 
proposed  Rule.  Fourteen  letters  of 
comment  were  received  and  analyzed 
by  the  Corporate  Financing  Committee, 
and  modifications  were  made  to  the 
proposed  Rule  reflecting  those 
comments.  The  Rule  was  approved  by 
the  Board  of  Governors  on  March  19. 
1982.  with  subsequent  changes  approved 
by  the  Board  on  March  8  and  March  18, 


1983.  The  proposed  Rule  was  approved 
by  the  membership  in  May  1963,  and 
was  filed  with  the  Commission  on 
December  27. 1983  in  SR-NASD-83-27. 

On  May  31. 1984.  staff  of  the 
Commission's  Division  of  Market 
Regulation  issued  a  letter  to  the  NASD 
providing  comments  on  the  proposed 
Rule,  to  which  the  NASD  responded  in 
writing.  Commission  comments,  as  well 
as  changes  that  continued  to  occur  in 
the  corporate  financing  area,  prompted  a 
re-review  of  the  entire  Rule.  In  the 
course  of  the  re-review,  it  was 
determined  that  the  proposed  Rule 
should  not  only  be  revised  to  respond  to 
the  comments  of  the  Commission  staff, 
but  also  revised  to  reflect  amendments 
that  had  been  made  to  the  Interpretation 
since  the  original  draft  and  to  codify 
existing  NASD  policies  relating  to 
corporate  financing  matters.  The  NASD 
believed  that  a  revised  Rule  should 
reflect  the  experience  gained  by  the 
review  of  many  thousands  of  public 
offerings  since  1983 — a  period  of  an 
historically  high  number  of  filings 
reflecting  numerous  variations  of 
underwriting  structures. 

Subsequently,  the  revised  Corporate 
Financing  Rule,  including  provisions  for 
a  Code  of  Procedure,  was  published  for 
comment  in  Notice  to  Members  88-92 
(November  1988).  Twenty-two  comment 
letters  were  received. 

Consequently,  the  proposed  rule 
change  filed  with  the  SEC  reflects  (1) 
changes  to  the  Interpretation  adopted 
since  the  original  Rule  was  filed  with  the 
Commission  in  SR-NASD-83-27;  (2) 
Corporate  Financing  Committee 
interpretations;  (3)  a  number  of 
clarifying  modifications  designed  to 
provide  NASD  staff  with  sufficient 
flexibility  to  address  all  issues  relevant 
to  their  review  of  the  underwriting  terms 
and  arrangements  of  public  offerings;  (4) 
responses  to  comments  made  by 
Commission  staff  in  its  May  31, 1984 
letter.  (5)  responses  to  comments 
received  by  the  NASD  in  response  to 
Notice  to  Members  88-92  (November 
1988):  and  (6)  a  small  number  of 
substantive  policy  changes  designed  to 
address  problem  areas  identified  by 
NASD  staff  in  the  course  of  reviewing 
public  offerings.  Simultaneously  with 
the  filing  of  the  proposed  rule  change  the 
NASD  is  withdrawing  SR-NASD-8^27. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b](6)  of  the 
Exchange  Act,  in  that  the  Rule  will 
codify  and  establish  rules  related  to 
public  offerings  of  securities  that 
promote  just  and  equitable  principles  of 
trade  and  in  general  protect  investors 
and  the  public  interest.  The  NASD  also 


believes  that  the  proposed  rule  change  is 
consistent  with  section  15A(b)(2)  of  the 
Exchange  Act  in  that  the  clarification  nf 
the  current  provisions  in  the 
Interpretation  and  codification  of  many 
policies  and  determinations  of  the 
Corporate  Financing  Committee  and 
NASD  staff  will  assist  in  enforcing 
compliance  by  members  and  persons 
associated  with  member  with  the  rules 
and  regulations  of  the  NASD. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

A  number  of  comments  were  received 
in  response  to  the  publication  of  the 
proposed  rule  change  in  Notice  to 
Members  88-92  (November  1988)  that 
raised  issues  of  discriminatory  impact. 
Significant  comments  directed  to 
specific  proposed  provisions  of  the 
proposed  rule  change  and  the  NASD's 
response  thereto  are  included  above  in 
Item  I  in  connection  with  the  specific 
provisions  that  the  comments  were 
directed  to. 

Many  of  the  comments  raising 
competitive  issues  were  directed  to  the 
inclusion  in  underwriting  compensation 
of  compensation  previously  paid  to  a 
prior  underwriter  under  subsection 
(c)(3)(A)(xiii];  the  originally  proposed 
and  subsequently  amended  provision 
that  would  have  limited  underwriter's 
warrants  to  only  common  stock  in  a  unit 
offering  in  subsection  (c)(5)(A)(ii);  the 
3%  limitation  on  non-accountable 
expenses  in  proposed  subsection 
(c)(6)(B)(ii];  and  the  limitation  of 
compensation  to  a  prior  underwriter  to 
out-of-pocket  expenses  in  subsection 
(c)(6)(B)(iv).  In  addition,  a  number  of 
commentators  requested  exemptions 
from  the  filing  requirements  in 
subsection  (b)  of  the  proposed  rule.  In 
those  cases  where  anticompetitive 
arguments  were  raised  without 
reference  to  a  specific  provisions,  the 
content  of  the  comments  appeared  none- 
the-less  directed  to  these  provisions.  In 
other  cases,  although  the  comments 
were  directed  at  specific  provisions,  the 
comments  had  a  broader  applicability. 
Following  are  some  of  these  comments. 

Several  commentators,  in  looking  at  a 
number  of  the  referenced  controversial 
provisions,  cited  that  current  market 
conditions  have  resulted  in  a  substantial 
decrease  in  initial  public  offerings. 
These  commentators  questioned  what 
they  believed  was  the  NASD's  desire  to 
reauce  the  permissible  level  of 
unoerwriting  compensation  when  it  has 
become  most  difficult  to  complete 
underwritings  for  smaller  companies.  It 
was  stated  that  these  provisions  would 
impede  capital  formation  by  causing 
underwriters  to  reevaluate  their 
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commitment  to  small  and  middle  level 
issuers.  One  commentator  stated  the 
NASD's  proposed  rule  change  was 
"squeezing  the  small  member"  while 
ignoring  the  large  fees  for  leveraged 
buy-outs  received  by  "major"  firms. 

"The  NASD  has  not  amended  its 
guidelines  limiting  the  maximum  amount 
of  permissible  underwriting 
compensation.  As  specifically  described 
in  subsection  (c)(2)(E)  of  the  proposed 
rule  change,  the  NASD  has  historically 
recognized  the  economic  realities  in 
underwriting  small  offerings  by  using  a 
compensation  guideline  that  varies 
inversely  with  the  dollar  amount  of 
offering  proceeds.  The  larger  percentage 
of  compensation  permitted  for  smaller 
offerings  takes  into  account  that  certain 
fixed  costs  do  not  vary  with  the  size  of 
the  offering.  The  provision  that  these 
commentators  particularly  objected  to 
that  gave  rise  to  their  anticompetitive 
arguments  was  that  related  to  the 
treatment  of  underwriter's  warrants  in 
the  case  of  a  unit  offering.  This 
provision  was  amended  in  response  to 
the  comments  made  in  a  marmer  that 
addresses  the  concerns  of  the 
commentators,  as  set  forth  in  Item  I. 
Other  provisions  not  so  amended  are 
codifications  of  the  policies  of  the 
Corporate  Financing  Department  and 
have  been  applied  to  public  offerings  for 
some  time.  "These  include  the  non- 
accountable  expense  allowance  and 
treatment  of  aborted  offerings.  The 
NASD  believes  these  policies  do  not 
result  in  any  burden  on  competition  not 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act  to  protect  investors  and 
establish  just  and  equitable  principles  of 
trade  in  connection  with  public  offerings 
of  securities. 

For  the  reasons  set  forth  in  Item  I  and 
this  Item  II.B..  the  NASD  does  not 
believe  that  the  proposed  rule  change 
will  result  in  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  88-92  (November  1988)  (the 
"Notice").  As  a  result  of  this  Notice,  the 
NASD  received  22  comment  letters.  The 
most  significant  comments  which 
resulted  in  an  amendment  to  the  original 
version  of  the  proposed  rule  change  are 
Included  in  Item  I  along  with  the 
NASD's  response  thereto.  The  complete 
rule  filing  contains  a  discussion  of  all 
comments  in  connection  with  each 


proposed  provision  of  the  rule  change 
and  a  copy  of  the  comment  letters.  In 
one  case,  the  NASD  proposed  a 
provision  that  was  not  subsequently 
included  in  the  proposed  rule  change 
filed  herein.  In  the  Notice,  the  NASD 
proposed  a  definition  of  the  term 
"institutional  investor"  in  conjunction 
with  a  proposal  to  amend  the  Proceeds 
Directed  to  a  Member  provision 
proposed  in  subsection  (c)(8)  of  the  Rule 
and  Section  3(c)  to  Schedule  E  to  the  By- 
Laws.  The  proposed  amendment  sets 
forth  conditions  under  which  the  pricing 
recommendation  of  a  qualified 
independent  underwriter  would  not  be 
required.  Subsequently,  the  NASD 
determined  that  it  was  unnecessary  to 
include  the  amendment  in  both  places 
and  filed  a  proposed  rule  change  that  is 
pending  at  the  SEC  in  SR-NASD-89-35 
to  amend  only  Schedule  E.  Any 
comments  received  with  respect  to 
Schedule  E  in  response  to  the  Notice  is 
included  in  SR-NASD-89-35. 

Another  commentator  supported  the 
proposed  rule  change  to  the  extent  that 
it  codifies  Corporate  Financing 
Department  practices,  but  suggested  that 
final  adoption  of  the  Rule  be  deferred 
until  its  provisions  can  be  considered  in 
light  of  objective,  economic  data. 
Another  conimentator  argued  that  the 
proposed  rule  change  departs  from  the 
free  market  model. 

The  NASD  is  a  self-regulatory 
organization  mandated  under  the 
Exchange  Act  to  establish  just  and 
equitable  principles  of  trade  with 
respect  to  the  transactions  in  the  over- 
the-counter  market  and  the  operation  of 
the  securities  business  by  members  in 
the  interest  of  protecting  the  investing 
public.  The  principles  upon  which  the 
Rule  are  based  are  those  deemed 
important  by  persons  experienced  in  the 
securities  business  and.  specifically,  the 
business  of  underwriting  securities.  The 
NASD  is  not  obligated  to  obtain 
economic  data  supporting  the  proposed 
rule  change  nor  is  it  obligated  to  adhere 
to  free  market  theories  of  economics  in 
formulating  its  rules.  To  the  contrary,  a 
free  market  construct  would  eliminate 
the  imposition  of  any  restrictions  on  the 
amount,  form  and  content  of 
underwriting  compensation  received  by 
members. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Actioa 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 


as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  9, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2O0.3O-3(a)(12). 

Maiguet  H.  McFariaod, 

Deputy  Secretary. 

(FR  Doc.  91-27659  Filed  ll-lS-91;  8:45  am] 
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SMALL  BUSINESS  AOMINISTRA-nON 

[DetogatkMi  of  Authority  No.  12-0 
(Revision  2)] 

R«del«gation  of  Autltorlty  for  DisastM- 
Assistanct;  Corroction 

On  August  2, 1991,  the  Small  Business 
Administration  (SBA)  published  a  notice 
in  the  Federal  Register  (56  FR  37118) 
setting  forth  the  authority  delegated  by 
the  Administrator  to  the  Assistant 
Administrator  for  Disaster  Assistance 
for  the  purpose  of  administering  SBA's 
Disaster  Assistance  program.  The 
delegation  reflected  organizational 
changes  made  by  a  reorganization  of  the 
Finance  and  Investment  Activities  of  the 
SBA.  This  document  amends  such  . 
delegation  as  follows: 

In  SBA's  notice  of  August  2. 1991  (56 
FR  37118).  on  page  37119.  in  the  second 
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column,  in  paragraph  ILC  which 
delegates  authority  to  the  position 
"Disaster  Branch  Manager",  redesignate 
paragraphs  2  through  6  as  3  through  7 
and  add  a  new  paragraph  2  to  read  as 
follows: 

2.  To  authorize  the  acceptance  of 
disaster  loan  applications  after 
expiration  of  the  original  disaster  period 
or  extension  thereof. 

On  page  37119,  in  the  second  cohunn, 
in  paragraph  US).,  which  deiegates 
authority  to  the  position  "Supervisory 
Loan  Officer  (Ehsaster)",  redesignate 
paragraphs  5  and  6  and  6  and  7  and  add 
a  new  paragraph  5  to  read  as  foUows: 

5.  To  extend  disbursement  periods  for 
partially  disbursed  disaster  loans  for  up 
to  6  months  per  extension,  without 
cumulative  limitation. 

On  page  37119,  in  the  second  cohimn. 
in  paragraph  IH£.,  which  delegates 
asthohty  to  the  position  "Area  Counsel 
(Disaster)",  add  the  following  sentence 
at  the  end  of  paragraph  1: 

This  authority  may  not  be 
redelegated. 

On  page  37119,  in  the  third  column, 
also  in  paragraph  U£.,  remove 
paragraph  2  and  insert  a  new  paragraph 
2  to  read  as  follows: 

2.  To  extend  initial  disborsem^it 
period  for  up  to  90  days  for  disaster 
loans  when  there  is  no  impact  on  credit, 
financial  or  repayment  considerations. 
This  authority  may  be  redelegated  to  the 
Attorney,  Area  Office  (Disaster). 

Dated  October  24, 1961. 
Patricia  Saikl, 
Administrator. 
[FR  Doc.  91-27188  Filed  11-15-81;  8:45  an) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  Certification  of 
Oxygenates  and  Oxygenated  Gasoline 
Fueli  in  Part  23  Akplane*  WWi 
Reciprocating  EngiiMs 

AQENCV.  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  and 
request  for  comments. 

SUMMMIV:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  a  proposed  AC  which  provides 
information  and  guidance  concerning 
LertiFication  of  oxygenates  and 
oxygenated  gasoline  fuels  in  part  23 
airplanes  with  reciprocating  engines. 
DATES:  Comments  must  be  received  on 
or  before  January  17. 1902. 


AOORCSSca:  Send  all  comments  on  the 
proposed  AC  ta  Federal  Aviation 
Administration.  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standards  Office  (ACE-IIOJ, 
601  East  12th  Street.  Kansas  City, 
Missouri  MIQB. 
FOR  FURTNCR  INFORMATION  CONTACT: 

Roland  H.  West,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Admrnistration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  commercial 
telephone  (816)  426-6941  or  FTS  867- 
6941. 

SUPPLEMENTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  this 
proposed  AC  by  writing  to:  Federal 
Aviation  Administration,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standards  Office  (ACE-llO). 
601  East  12th  Street.  Kansas  Gty, 
Missouri  64106. 

COMMENTS  MvrrEO:  Interested  parties 
are  invited  to  submit  comments  an  the 
proposed  AC  Coramenters  must  identify 
AC  23.1521-X.  and  submit  comments  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  jfor  comments  will  be 
considered  by  the  FAA  before  issuing 
the  final  AC.  The  proposed  AC  and 
comments  received  may  be  inspected  at 
the  Standards' Office  (ACE-llO),  room 
1544.  Federal  Office  Building.  601  East 
12th  Street,  Kansas  City.  Missouri, 
between  the  hours  of  7:30  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 
BACKQROUNOC  Oxygenates  and 
oxygenated  gasohhie  are  being  proposed 
as  alternate  fuels  for  use  in 
reciprocating  engine  part  23  airplanes. 
This  proposed  AC  provides  guidance  for 
certification  of  these  alternate  fuels. 

Issued  in  Kansas  City.  Missouri,  November 
4.1991. 

Lawrence  H.  Herron, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-27649  Filed  11-15-91;  8:45  am) 
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Air  Carrier  Operations  Sut>committee 
of  the  Aviation  Rulemaking  Advisory 
Committee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  meeting. 


SUMMART.  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Air  Carrier  Operations  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Coounittce. 


DATES:  The  meeting  wiU  be  held  os 
December  5. 1901.  at  9  ajii. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  rooms  9ABC,  9th 
floor,  800  Independence  Avenue  SW„ 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Etta  Schehn,  Flight  Standards 
Service.  Air  Transportation  Division 
(AFS-200).  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-8166. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U5.C.  app.  my  notice  is  hereby  given  a 
meeting  of  the  Air  Carrier  Operations 
Subcommittee  to  be  held  on  December  5, 
1991,  at  FAA  Headquarters,  rooms 
9ABC  9th  floor,  800  Independence 
Avenue,  SW..  Washington.  DC.  The 
agenda  for  this  meeting  will  include 
progress  reports  from  the  Airports  Noise 
Assessment  Working  Group,  Fuel 
Requirements  Working  Group,  Wet 
Leasing  Working  Group.  Autopilot 
Engagement  Requh-ements  Woricing 
Group,  and  Controlled  Rest  in  the 
Cockpit  Working  Group.  Each  Working 
Group  Chair  will  report  on  the  progress 
of  the  working  groups. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Washington,  DC  oa  November 

12,  1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operadoaa 
Subcommittee,  A  viation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  91-27650  FUed  11-15-01;  &45  am] 
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Urban  Mass  Transportation 
Administration 

UMTA  Fiscal  Year  1992  Forimita  Grant 
Apportieinnents 

AGENCY:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 

ACTION:  Nodce. 

summary:  Publication  of  the 
apportionment  of  Fiscal  Year  1992 
formula  fuads  temporarily  is  being 
delajred  due  to  the  pending 
reauthoiization  of  progsms  under  the 
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Urban  Mass  Transportation  Act  of  1964 

(the  UMTA  Act). 

FOR  further  INFORMATION  CONTACT: 

Lynn  Sahaj.  Chief.  Resource 
Management  Division,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Capital  and  Formula  Assistance.  400 
Seventh  Street  SW.,  room  9301. 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation  (DOT) 
and  Related  Agencies  Appropriations 
Act,  1992,  was  signed  into  law  by 
President  Bush  on  October  28, 1991. 
Thus,  the  agency  is  operating  under  an 
Appropriations  Act  (Pub.  L  102-143;  105 
Stat.  917)  but  without  an  authorization 
act.  The  previous  authorizations,  under 
the  1987  STURA  Act.  were  effective 
through  September  30. 1991.  Congress  is 
now  considering  a  bill  that  would 
reauhorize  both  the  transit  and  highway 
programs;  indeed,  bills  have  passed  the 
Senate  and  the  House  and  the 
differences  in  the  two  bills  will  be 
addressed  by  a  Conference  Committee. 

The  1992  Appropriations  Act  provides 
General  Funds  for  the  formula  grant 
programs  under  sections  9  and  18  of  the 
UMT  Act.  While  the  Appropriations  Act 
.  includes  an  obligation  limitation 
applicable  to  the  Trust-funded  programs 
(sections  3,  8.  9B,  and  16(b)(2)),  UMTA 
will  not  have  authority  to  obligate  funds 
for  any  such  Trust  Fund  programs  until 
Congress  passes  an  authorization  bill 
which  includes  the  necessary  contract 
authority  for  these  programs. 

UMTA  normally  would  publish 
formula  apportionments  for  the  sections 
9,  98,  and  18  programs  as  well  as 
allocations  for  the  16(b)(2)  program 
within  ten  days  of  enactment  of  an 
Appropriations  bill,  as  required  by 
section  9  of  the  UMT  Act.  In  this  case, 
however,  because  the  section  90 
formula  program  is  derived  from  the 
Trust  Fund,  UMTA  is  unable  to 
apportion  funds  for  that  program  until  a 
new  reauthorization  bill  have  been 
enacted.  Moreoever,  the  reauthorization 
bill  likely  will  affect  the  distribution  of 
funds  within  the  formula  programs,  for 
example,  as  between  the  rural,  small 
urbanized  and  large  urbanized  areas, 
requiring  revision  of  any  apportionment 
published  before  enactment  of  a 
reauthorization  bill.  In  this  connection,  a 
General  Provision  of  the  Appropriations 
Act  anticipates  the  fact  that  a 
subsequent  reauthorization  act  may 
affect  UMTA  programs.  (See,  section  351 
of  Pub.  L  102-143.)  Accordingly, 
publication  of  the  apportionments  is 
being  delayed  temporarily  due  to  the 
pending  reauthorization  action  in 
Congress  in  the  expectation  that  UMTA 


will  be  able  to  publish  the 
apportionments  in  their  entirety  at  one 
time,  taking  the  provisions  of  both  laws 
into  consideration. 

If  it  appears  that  Congress  will  not  act 
reasonably  soon  on  the  reauthorization 
measure,  UMTA  will  then  issue  the 
apportionments  in  accordance  with  the 
current  Appropriations  Act  and 
subsequently  publish  amended 
apportionments,  as  required. 

Issued  On:  November  12, 1991. 
Brian  W.  Clymer. 
Administrator. 

(FR  Doc.  91-27633  Filed  11-15-91;  8:45  am) 
enxmo  cooe  mio-st-m 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  12. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmi8Sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0478. 

Form  Number  ATF  REC  5130/3  and 
ATF  REC  5230/4. 
Type  of  Review:  Extension. 

Title:  Marks  on  Equipment  and 
Structiu^s  (5130/3);  Marks  and  Labels 
on  Containers  of  flieer  (5130/4). 

Description:  Marks,  signs  and 
calibrations  are  necessary  on  equipment 
and  structures  for  identifying  major 
equipment,  for  accurate  determination 
of  tank  contents,  and  segregation  of 
taxpaid  and  nontaxpaid  beer.  Marks 
and  labels  on  containers  of  beer  are 
necessary  to  inform  consumers  of 
container  contents,  and  to  identify  the 
brewer,  place  of  production,  and 
address. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Recordkeepers: 
250, 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  liW., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-27574  Filed  11-15-91;  8:45  am] 

MLUNQ  coot  MHMI-M 


Office  of  Thrift  Supervision 

Great  American  Federal  Savings 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Great  American  Federal 
Savings  Association,  San  Diego, 
California,  on  October  25, 1991. 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Superviiion. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-27613  Filed  11-15-91;  8:45  am) 

MLUMO  COOE  (TSO-OI-M 


Marine  View  Federal  Savings  Banli, 
Middietown,  NJ;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Marine  View  Federal 
Savings  Bank,  Middietown,  New  Jersey, 
on  November  1. 1991. 

Dated;  November  IZ  1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  91-27614  Filed  11-15-91: 8:45  am| 

MLUNO  CODE  (Tae-OI-M 


Action  Federal  Savings  Banlq 
Replacement  of  Conservator  With  a 
Receiver 

Notice  Is  hereby  given  thai,  pursuant 
to  the  authority  contained  in  subdivision 
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(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Action  Federal  Savings 
Bank.  Somers  Point.  New  Jersey 
("Savings  Bank"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Savings  Bank  on  October  25. 1991. 

Dated:  Novemt>er  12. 1991. 

By  the  Office  of  Thrift  Supervision. 
NadiiM  Y.  Washington. 
Corporate  Secretary. 
|FR  Doc.  91-27615  Filed  11-15-91:  8:45  am] 

MLUNQ  COOC  (TM-OI-W 


AnMrican  Savings  Bank,  a  Faderal 
Savings  Bank;  Replacanwnt  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  American  Savings  Bank, 
a  Federal  Savings  Bank,  Tulsa, 
Oklahoma  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
November  1, 1991. 

Dated:  Noveml)er  12. 1991. 

By  the  Office  of  Thrift  Supervision. 
NadiiM  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc  91-27616  Filed  11-15-91:  8:45  am] 

■UJNaCOOE  (TW-OI-II 


Repiacament  of  Conservator  Wittt  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Bayshore  Federal 
Savings  Association.  La  Porte,  Texas 
("Association")  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  20, 1991. 

Dated;  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Waahingtoa 
Corporate  Secretary. 
[FR  Doc.  91-27617  Filed  11-15-91;  8:45  am] 

HLUNQ  COOe  STSO-OI-II 


Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 


(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Columbia  Federal 
Savings  Association,  Nassau  Bay.  Texas 
("Association")  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13, 1991. 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc  91-27618  Filed  11-15-91;  8:45  am] 

MLLMO  COOC  STIO-OI-M 


Rrst  Federal  Savfnga  ft  Loan 
Asaociation  of  Creston,  F.A.; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
and  Loan  Association  of  Creston,  F.A., 
Creston,  Iowa  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
November  1. 1991. 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wathingtoo, 
Corporate  Secretary. 

|FR  Doc.  91-27621  Filed  11-15-91:  8:45  am] 
mjjNacooc  •72o-«i-m 


Replacement  of  Conservator  With  a 
Recehfer 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  El  Paso  Federal  Savings 
Association.  El  Paso.  Texas 
("Association")  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
.  the  Association  on  September  20, 1991. 

Dated:  November  12, 1991. 
By  the  O^ice  of  Thrift  Supervision. 
Nadine  Y.  Washington. 

Corporate  Secretary. 

[FR  Doc  91-27620  Filed  11-15-91:  8:45  am] 

MLUNO  COOC  tTSV-OI-H 


Fh^  Federal  Savings  Bank  of  Zion; 
Notice  of  Replacement  of  Conservator 
With  a  Receh/er 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Bank  of  Zion.  Zion,  Illinois 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  November  1. 1091 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 

[FR  Doc  91-27624  Filed  ll-lS-91:  8:45  am] 
MLLMO  COOC  srao-oi-M 


Notice  of  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Savings 
Association.  F.A.,  Paragould.  Arkansas 
("Association")  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13, 1991. 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Waahington, 
Corporate  Secretary. 
[FR  Doc  91-27625  Filed  11-15-fll;  8:45  am] 

■HJJNQ  COOC  STlO-OI-M 


Great  American  Bank,  a  Federal 
Savings  Bank  Notice  of  Appointment 
of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Great 
American  Bank,  a  Federal  Savings  Bankl 
San  Diego.  California,  OTS  No.  0789.  on 
October  25. 1991. 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc  91-27628  Filed  11-15-W.  8:45  am] 
SNXiNa  COOC  sno-ot-ii 
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Columbia  Federal  Savings  Association 
of  Hamllton;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Columbia  Federal 
Savings  Association  of  Hamilton, 
Hamilton,  Ohio  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
November  1. 1991. 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  WaaUagtoa. 
Corporate  Secretary. 
[FR  Doc.  91-27819  Filed  11-15-91:  8:45  am) 

BNJJNO  COOC  STie-OI-M 


First  Federal  Savings  Association  of 
Newton,  Newton,  KS;  Replacement  of 
Conservator  With  a  Recehrer 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association  of  Newton,  Newton,  Kansas 
("Association")  with  the  Resolution 
'Trust  Corporation  as  sole  Receiver  for 
the  Association  on  October  28, 1991. 

Dated:  Noveml>er  12. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingtoii, 
Corporate  Secretary. 

[FR  Doc  01-27623  Filed  11-15-«1:  8:45  am] 
■aian  COOC  STss-si-M 


Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  lx>ui8iana  Savings  Bank, 
F.S.B..  Metairie.  Louisiana 
("Association")  with  the  Resolution 
"Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13, 1991. 

Dated:  November  12, 1991. 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-27628  Filed  11-15-91;  8:45  am] 

StLLMQ  COOC  STI»-01-M 


Marine  View  Savings  Bank,  SJLAa 
Middletown,  NJ;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(C)  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Marine 
View  Savings  Bank.  S.LA..  Middletown. 
New  Jersey.  OTS  No.  7748,  on  November 
1. 1991. 

Dated:  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 

[FR  Doc.  91-27629  Filed  11-15-91;  8:45  am] 
BIUJNQ  COOC  S7ae-«t-M 


First  Federal  Savhfigs  ft  Loan 
Asaociation  of  PKt^Nirg;  Replacement 
of  Conservator  With  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
and  Loan  Association  of  Pittsburg. 
Pittsburg.  Kansas  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
November  1, 1991. 

Dated;  November  12, 1991. 

By  the  Office  of  Thrift  Supervision. 
NaAne  Y.  Washingtaa. 
Corporate  Secretary. 

(Fk  Doc  91-27622  Filed  ll-lS-01: 8:45  am] 
SUJNO  COOC  STto-ei-M 


Office  of  the  Thrift  Supervision 

First  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Lo«n  Act  the  OHice  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Savers  Savings 


Association.  A  Federal  Savings  and 
Loan  Association,  Little  Rock,  Arkansas 
for  the  Association  on  September  20 
1991. 

Dated:  November  12, 1991, 
By  the  Office  of  Thrift  Supervisiop 
Nadine  Y.  Washington. 

Corporate  Secretary. 

(FR  Doc  91-27630  Filed  11-15-91;  8:45  em] 

BILLINO  COOC  STSO-ei-M 

Offk:t  of  Thrift  Supervlston 

Replacement  of  Conservator  WHh  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Southern  Federal 
Savings  Bank,  New  Orleans,  Louisiana 
("Association")  with  the  Resolution 
'Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  26, 1991. 

Dated:  Novemtier  12, 1991. 

By  the  Office  of  Thrift  Supervision 
Nadine  Y.  Washington. 
Corporate  Secretary. 

(FR  Doc  91-27631  Filed  11-15-91;  8:45  am] 
BIUJNQ  COOC  sn»-«i-« 


Victoria  Savings  Association,  F.SJL; 
Re|»iacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Victoria  Savings 
Association.  F.S.A..  San  Antonio,  Texas 
("Association")  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  25. 1991. 

Dated:  November  12. 1991. 

By  the  Office  of  Thrift  Supervision 
Nadine  Y.  Wathingtoo. 
Corporate  Secretary. 

(FR  Doc  91-27632  Filed  11-15-fll;  8  45  am] 

HUMQ  COOC  S?»4MI 
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Sunshine  Act  Meetings 


Fe<l«ral  Register 

Vol.  56,  No.  222 

Monday,  November  18,  1991 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tt>e  "Government  in  the  Sunshine 
Art"  (Pub.  L  94-409)  5  U.S.C.  552t)(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m..  Thursday. 

November  21. 1991. 

LOCATION:  Room  556.  Westwood 

Towers,  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS:  Closed  to  the  Pubhc. 

MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report. 

The  staff  will  brief  the  Commission  on 
various  compliance  matters. 
For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  call  (301) 
492-5709. 

CONTACT  PERSON  FOf^ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  492-6800. 

Dated:  November  14, 1991. 
Sheldon  0.  Butts, 
Deputy  Secretary. 
(FR  Doc.  91-27799  Filed  11-14-91;  1:29  p.mj 

BtUJNO  COOC  tSSS-fll-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

agency:  Fann  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Boai^  (Board). 
DATE  AND  TIME:  The  Special  meeting  of 
the  Board  will  be  held  at  the  ofHces  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  November  20, 1991, 
from  9:00  a.m.  until  such  time  as  the 
Board  may  conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  703  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 


Open  Session 

A.  New  Business 

1.  Policy  Statement  on  Communications 
with  the  Public  during  Rulemaking. 

Closed  Session  * 
A.  New  Business 

1.  Farm  Credit  Administration  Budget 
Formulation  Issues  for  Fiscal  Year  1993. 

Dated:  November  14, 1991. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  91-27788  Filed  11-14-91;  1:19  PMJ 
BlUJNa  COOC  STOS-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Correction:  11:00  a.m., 
Monday,  November  18, 1991,  instead  of 
11:00  a.m.,  Wednesday,  November  13. 
1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  14, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-27832  Filed  11-14-91;  3:21  pm) 

MUJNa  CODE  UIO-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m..  Thursday. 
November  21, 1991. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20lh  and  21st  Streets. 
N.W..  Washington.  D.C.  20551. 


'Seuion  dosed  to  the  public— exempt  pursuant 
to  5  VS.C.  I  SS2b(c)(9). 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  amendment  to  Regulation  D 
(Reserve  Requirements  of  Depository 
Institutions)  to  index  the  low  reserve  tranche, 
reserve  requirement  exemption  amount,  and 
deposits  reporting  cutoff  level  for  1992. 

Discussion  Agenda 

2.  Proposed  1992  Federal  Reserve  Board 
budget. 

3.  Any  items  carried  forward  fromla 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  OfTice,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  14, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-27741  Filed  11-14-91;  8:45  am) 
BILLNM  COOC  U10-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m..  Thursday.  November  21. 1991. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

matters  to  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  itf  ms  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
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You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  14, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-27742  Filed  11-14-01: 10:32  pm] 
wumo  CODE  taio-oi-N 

FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Monday, 

December  2. 1991. 

place:  Federal  Trade  Commission 

Building,  Room  532,  6th  Street  and 

Pennsylvania  Avenue,  NW.. 

Washington.  D.C.  20580. 

STATUS:  Parts  of  this  meeting  will  be 

open  to  the  public.  The  rest  of  the 

meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 

Open  to  Public: 

(1)  Oral  Argument  in  Coca  Cola  Bottling 
Southwest,  Docket  9215 

Portions  Closed  to  the  Public: 

(2)  Executive  Session  to  follow  Oral 
Argument  in  Coca  Cola  Bottling  Southwest, 
Docket  9215 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Bonnie  Jansen,  Office  of 

Public  Affairs:  (202)  326-2161,  Recorded 

Message:  (202)  326-2711. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  91-27791  Filed  11-14-91;  1:20  pm] 

wiUNO  COOC  trso-oi-N 

FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Thursday. 
January  30, 1992. 

PLACE:  Federal  Trade  Commission 
Building,  Room  532,  6th  Street  and 
Pennsylvania  Avenue.  N.W. 
Washington.  D.C.  20580. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  Public: 

(1)  Oral  Argument  in  College  Football 
Association,  Docket  9242 

Portions  Closed  to  the  Public: 


(2)  Executive  Session  to  follow  Oral 
Argument  in  College  Football  Association. 
Docket  9242  j 

CONTACT  PERSON  FOR  MOM 

INFORMATION:  Bonnie  Jansen.  Office  of 

Public  Affairs:  (202)  326-2161.  Recorded 

Message;  (202)  326-2711. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  91-27792  Filed  11-14-91: 1:20  pm] 

WLUNQ  COOC  STW-ei-M 


TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1444] 

TIME  AND  date:  10  a.m.  (GST). 

November  20, 1991. 

PLACe  Allen  Power  Plant  Auditorium, 

Memphis.  Tennessee. 

STATUS:  Open. 

agenda: 

Approval  of  minutes  of  meeting  held 
on  October  16. 1991. 
ACTION  ITEMS: 

New  Business 

A— Budget  and  Financing 

Al.  Payments  to  the  U.S.  Treasury  from  Net 
Power  Proceeds  and  Nonpower  Proceeds. 

A2.  Adoption  of  Fiscal  Year  1991  Financial 
Statements. 
B— Purchase  Awards 

Bl.  Contract  with  Westinghouse  Electric 
Corporation  for  Modernization  of  Allen 
Power  Plant  Unit  2  Generator  (Request  for 
Proposal  BS-B9662B). 

C-4»ower 

Cl.  Intemiptible  Standby  Power. 

E— Real  Property  Transactions 

El.  Abandonment  of  Portion  of 
Transmission  Line  Easement  Affecting 
Approximately  0.6  Acre  in  Blount  County. 
Tennessee. 

E2.  Sale  by  U.S.  Department  of  Agriculture. 
Forest  Service,  Approximately  0.57  Acre 
located  Near  Wilbur  Reservoir  in  Carter 
County,  Tennessee. 

E3.  Surplus  and  Sale  of  Approximately  1.52 
Acres  of  Melton  Hill  Reservoir  Land  in 
Anderson  County,  Tennessee. 

E4.  Sale  of  Permanent  Nonexclusive 
Easement  Affecting  Approximately  0.047 
Acre  of  Guntersville  Reservoir  Land  in 
Marion  County,  Tennessee. 

E5.  Surplus  and  Sale  of  Railroad  Spuriine 
Property  Affecting  Approximately  0.86  Acre 
in  Williamson  County,  Tennessee. 

F— Unclassified 

Fl.  Contract  with  Asea  Brown  Boveri 
Environmental  System  for  Addition  of 


Scrubbers  at  Cumberiand  Power  Plant  Units  1 
and  2. 

F2.  Delegation  of  Authority  to  Award  Two 
Fossil  and  Hydro  Modification  and 
Supplemental  Maintenance  Support 
Contracts. 

F3.  Execution  of  Contract  Option  with 
United  Engineers  and  Constructors  for  Woric 
Associated  with  Addition  of  Scrubbers  at 
Cumberland  Power  Plant  Units  1  and  2. 
F4.  Supplement  to  Personal  Services 
Contract  No.  TV-e3423V  with  Digital 
Engineering,  Inc. 

F5.  Supplement  to  Browns  Ferry  Nuclear 
Plant  Engineering  Services  ConU-act  No.  TV- 
B3425V  With  Bechtel  Corporation. 

F6.  Supplement  to  Browns  Ferry-Nuclear 
Plant  Engineering  Services  Contract  No.  TV- 
73035A  with  Stone  &  Webster  Engineering 
Corporation. 

F7.  Contract  with  United  Energy  Services 
Corporation. 

F8.  Contract  with  Bechtel  Corporation  for 
Performance  of  Modifications  and  Major 
Maintenance  Services  at  Sequoyah  Nuclear 
Plant. 

P9.  Contract  with  General  Electric 
Company  for  Speciality  Materials  and 
Services  for  Browns  Ferry  Nuclear  Plant  Unit 
3  Restart. 

FlO.  License  Agreement  with  Leeco,  Inc.. 
for  Underground  Mining. 

Fll.  Amendment  of  Coal  Leases  Held  by 
Leeco,  Inc. 

F12.  TVA  Metric  Transition  Plan  and  Board 
Appointment  of  Senior-level  Official.  John  W. 
Sanders.  Jr. 
F13.  Filing  of  Condemnation  Cases. 
F14.  Designation  of  Charlene  L.  Evans  as 
an  Assistant  Secretary  of  TVA. 

F15.  Delegation  of  Authority  to  Execute 
Supplements  to  Personal  Services  Contract 
No.  TV-83260V  with  ENSR  Consulting  and 
Engineering. 

F16.  Cost-sharing  Arrangements  Between 
TVA  and  Its  Power  Distributors  for 
Management  of  Polychlorinated  Biphenyls  at 
Substations  Leased  or  Purchased  by  the 
Distributors  from  TVA. 

CONTACT  PERSON  FOR  MORE 
information:  Alan  Carmichael. 
Manager.  Media  Relations,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000.  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA'i 
Washington  Office  (202)  479-4412. 

Dated:  November  13, 1991. 
Edward  S.  Christenbury. 
General  Counsel  and  Secretary. 
[FR  Doc.  91-27738  Filed  11-14-91;  10:31  am] 
wuiNa  COM  siifr-eMi 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Availability  of  ttie  1991-92  National 
Defense  and  Perkins  (National  Direct) 
Student  Loan  Program  Directory  of 
Designated  Low-Income  Schools 

AGENCY:  Department  of  Education. 

action:  Notice  of  availability  of  the 
1991-92  National  Defense  and  Perkins 
(National  Direct)  Student  Loan  Program 
Directory  of  Designated  Low-Income 
Schools. 

summary:  The  Secretary  announces  that 
the  1991-92  National  Defense  and 
Perkins  (National  Direct)  Student  Loan 
Program  Directory  of  Designated  Low- 
Income  Schools  (Directory)  is  now 
available  at  institutions  of  higher 
education  participating  in  the  Perkins 
Loan  Program,  at  Slate  and  Territory 
Departments  of  Education  and  at  the 
United  States  Department  of  Education. 
Under  the  National  Defense,  National 
Direct  and  Perkins  Loan  programs,  a 
borrower  may  have  a  portion  of  his  or 
her  loan  cancelled  if  the  borrower 
teaches  full-time  for  a  complete 
academic  year  in  a  selected  elementary 
or  secondary  school  having  a  high 
concentration  of  students  from  low- 


income  families.  In  the  1991-92 
Directory,  the  Secretary  lists,  on  a  State- 
by-State  and  Territory-by-Territory 
basis,  the  schools  in  which  a  borrower 
may  teach  during  the  1991-92  school 
year  to  qualify  for  cancellation  benefits. 
DATES:  The  Directory  is  available. 
ADDRESSES:  Information  concerning 
specific  schools  listed  in  the  Directory 
may  be  obtained  from  Ronald  W.  Allen, 
Campus-Based  Programs  Branch, 
Division  of  Program  Operations  and 
Systems,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
(room  4651,  ROB-3),  Washington,  DC 
20202-5453,  Telephone  (202)  708-6730, 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Directories  are  available  at  (1)  each 
institution  of  higher  education 
participating  in  the  Perkins  Loan 
Program;  (2)  each  of  the  fifty-seven  (57) 
State  and  Territory  Departments  of 
Education;  and  (3)  the  U.S.  Department 
of  Education. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  selects  the  schools  that 


qualify  the  borrower  for  cancellation 
under  the  procedures  set  forth  in  34  CFR 
674.53  and  674.54  of  the  Perkins  Loan 
Program  regulations. 

The  Secretary  has  determined  that  for 
the  1991-92  academic  year,  full-time 
teaching  in  the  schools  set  forth  in  the 
1991-92  Directory  qualifies  a  borrower 
for  cancellation. 

The  Secretary  is  providing  the 
Directory  to  each  institution 
participating  in  the  Perkins  Loan 
Program.  Borrowers  and  other  interested 
parties  may  check  with  their  lending 
institution,  the  appropriate  State 
Department  of  Education,  or  the  Office 
of  Postsecondary  Education  of  the 
Department  of  Eiducation  concerning  the 
identity  of  qualifying  schools  for  the 
1991-92  academic  year. 

The  Office  of  Postsecondary 
Education  retains,  on  a  permanent  basis, 
copies  of  all  past  and  current 
Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Defense,  National 
Direct  and  Perliins  Loan  Cancellations) 

Dated:  November  8. 1991. 

Michael ).  FarreU, 

Acting  Assislant  Secretary;  for  Postsecondary 

Education. 

[FR  Doc.  91-27677  Filed  ll-lS-91;  8:45  am] 

BiUJNG  COOe  4000-01-M 
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DEPARTMENT  OF  EDUCATION 

Proposed  Funding  Prloritie*  for  ttie 
National  Institute  on  Disability  and 
Rehabilitation  Research  for  Rscal 
Years  1992-93 

agency:  Department  of  Education. 
summary:  The  Secretary  of  Education 
proposes  funding  priorities  for  several 
programs  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  Fiscal  Years  1992-93. 
NIDRR  intends  to  proposed  additional 
priorities  for  Fiscal  Year  1993  at  a  later 
date. 

DATES:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  December  18. 1991. 
AOOMCSSCS:  All  comments  and 
suggestions  should  be  sent  to  Betty  )o 
Berland,  National  Institute  on  Disability 
and  Rehabilitation  Research, 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Switzer  Building,  room 
3422.  Washington.  DC  20202-2601. 
FOR  FURTHER  INFORMATION  CONTACT 
Betty  ]o  Berland,  National  Institute  on 
Disability  and  Rehabilitation  Research 
(Telephone:  (202)  732-1139).  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-5316  for  TDD  services. 
SUPPLEMENTARY  INFORMATION: 
Authority  for  the  research  programs  of 
NIDRR  is  contained  in  section  204  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Under  these  programs,  awards  are  made 
to  public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education,  Indian  tribes,  and  tribal 
organizations.  NIDRR  may  make  awards 
for  up  to  80  months,  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  demonstrations, 
and  related  activities  that  lead  to  the 
development  of  methods,  procedures, 
and  devices  that  will  benefit  individuals 
with  disabilities,  especially  those  with 
the  most  severe  disabilities. 

NIDRR  regulations  authorize  the 
Secretary  to  establish  research  priorities 
by  reserving  funds  to  support  particular 
research  activities  (see  34  CFR  351.32). 
NIDRR  invites  public  comment  on  the 
priorities  individually  and  collectively, 
including  suggested  modifications  to  the 
proposed  priorities.  Interested 
respondents  also  are  invited  to  suggest 
the  types  of  expertise  that  would  be 
needed  for  independent  experts  to 
review  and  evaluate  applications  under 
these  proposed  priorities. 

NIDRR  will  review  the  comments 
received  on  these  proposed  priorities 
and  will  then  announce  final  funding 


priorities  that  will  be  based  on  the 
responses  to  this  notice,  available  funds, 
and  other  Departmental  considerations. 
The  publication  of  these  proposed 
funding  priorities  does  not  bind  the 
Department  of  Education  to  fund 
projects  under  any  or  all  of  these 
priorities,  except  as  otherwise  provided 
by  statute.  Funding  of  particular  projects 
depends  on  both  the  final  priorities  and 
the  quality  of  the  applications  received. 

The  following  proposed  priorities 
represent  areas  in  which  NIDRR 
proposes  to  support  research  and 
related  activities  through  grants  or 
cooperative  agreements  in  four 
prcgrams: 

Research  and  Demonstration  projects  (R&D): 
Rehabilitation  Research  and  Training  Centers 

(RRTCs): 
Knowledge  Dissemination  and  Utilization 

projects  (D4U): 
Rehabilitation  Engineering  Centers  (RECs). 

Research  and  Demonstration  Projects 

Research  and  Demonstration  projects 
support  research  and/or  demonstrations 
in  single  project  areas  on  problems 
encountered  by  individuals  with 
disabilities  in  their  daily  activities. 
These  projects  may  conduct  research  on 
rehabilitation  techiiiques  and  services, 
including  analysis  of  medical,  industrial, 
vocational,  social,  emotional, 
recreational,  economic,  and  other 
factors  a^ecting  the  rehabilitation  of 
individuals  with  disabilities. 

Proposed  Priorities  for  Research  and 
Demonstration  Projects  Parenting  With 
a  Disability 

The  President  and  the  nation's 
Governors  set  forth  a  number  of 
education  goals  for  America,  one  of 
which  was  that  every  child  be  ready  for 
entry  into  school.  In  support  of  this  goal, 
NIDRR  is  proposing  research  aimed  at 
enhancing  the  capacities  of  parents  who 
have  disabilities  to  prepare  their  non- 
disabled  or  disabled  children,  aged  birth 
through  age  five,  for  school. 

As  society  progresses  to  complete 
inclusion  and  integration  for  individuals 
with  disabilities,  more  persons  with 
disabilities  are  becoming  parents. 
[Kirshbaum,  M.  "Parents  with  Physical 
Disabilities  and  Their  Babies,"  Zero  to 
Three,  Vol.  VIII,  No.  5, 1988].  However, 
parents  with  various  types  of 
disabilities,  including  learning 
disabilities,  sensory  impairments, 
physical  disabilities,  and  cognitive 
disabilities,  may  need  to  develop  or 
maintain  skills  and  social  structures  that 
support  their  parenting  efforts.  Research 
involving  parents  with  disabilities  has 
focused  primarily  on  the  effects  of  a 
parent's  disability  on  a  child's 
development  (Thurman,  S.K.  (ed.) 


Children  of  Handicapped  Parents: 
Research  and  Clinical  Perspectives, 
1985].  Lack  of  information  regarding  the 
needs  of  parents  with  disabilities  can 
hinder  the  public  and  private  sectors 
and  individual  parents  with  disabilities 
in  planning  optimum  parenting  activities 
for  preparing  their  children  for  entry  into 
school. 

Parents  with  disabilities  must  deal 
with  the  inexperience,  lack  of  training, 
and  frequent  skepticism  of  educators 
and  health  and  child  care  professionals: 
must  overcome  self-doubts;  and  must 
adapt  conventional  parenting 
knowledge  and  resources  to  meet  their 
individual  circumstances.  Because  of  the 
stimulation  that  infants  and  toddlers 
receive  during  daily  child  care  routines, 
enhancing  the  child  care  skills  of 
parents  with  disabilities  will  contribute 
to  the  physical,  intellectual  and  social 
development  of  their  children.  Parents 
with  disabilities  who  have  children  with 
disabilities  or  whose  children  are  about 
to  enter  the  educational  system  may 
need  help  with  organizational  or 
communication  skills,  as  well  as  with 
learning  techniques  or  new  assistive 
technologies,  to  help  their  children  to  be 
ready  for  school.  These  parents  also 
may  need  new  skills  to  allow  them  to 
serve  as  advocates  for  their  children  or 
to  assist  school  personnel  to  deal 
appropriately  and  supportively  with 
.  them  in  their  roles  as  parents. 

Any  project  to  be  funded  in  response 
to  this  priority  must  involve  parents 
with  disabilities,  as  appropriate,  and 
other  family  members  in  all  phases  of 
the  planning,  implementation,  and 
evaluation  of  the  project  and 
dissemination  of  results. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Estimate  the  number  of  parents  with 
disabilities  who  have  children  aged 
birth  through  five  years  both  with  and 
without  disabilities  and  project  the 
growth  rate  of  this  population; 

•  Assess  the  unmet  needs  of  parents 
with  disabilities  in  their  efforts  to 
prepare  for  their  preschool  children  with 
readiness  experiences  for  their  entry 
into  the  educational  system; 

•  Identify  effective  practices  and 
model  programs  (including  practices 
that  could  be  adapted  to  parents  with 
disabilities),  as  well  as  elective 
practices  in  providing  technology  and 
other  support  skills  enhancement,  for 
parents  with  disabilities  to  enhance  the 
readiness  of  their  preschool  children  for 
school;  and 

•  Disseminate  information  and 
materials  regarding  effective  practices 
for  preparing  children  for  school  to 
parents  with  disabilities,  health  and 
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child  care  professionals  (e^.. 
pediatricians,  social  workers)  and  other 
interested  groups  or  individuals. 

Braitfe  Literacy 

A  second  education  goal  of  the 
President  is  to  reduce  and  eventually 
eliminate  illiteracy  in  the  nation.  One 
group  of  persons  that  could  be 
considered  illiterate  for  many  purposes 
are  those  blind  individuals  who  have 
not  learned  to  read  in  Braille.  The 
combination  of  mainstreaming  and 
technological  development  has  resulted 
in  fewer  blind  children  learning  to  read 
and  write  in  Braille.  According  to  the 
Council  of  Executives  of  American 
Residential  Schools  for  the  Visually 
Handicapped,  there  is  a  national 
concern  that  students  who  are  visually 
impaired  are  not  becoming  proficient  jn 
the  basic  skills  of  reading,  writing,  and 
computing.  In  1965  neariy  half — 48 
percent^f  all  blind  and  visually 
impaired  students  read  BraiHe.  By  1989, 
this  had  dropped  to  12  percent, 
according  to  the  American  Printing 
House  for  the  Blind.  The  number  of 
blind  adults  without  the  abihty  to  read  a 
sentence  that  they  have  written 
themselves  is  increasing.  Blind 
professionals  are  struggling  as  adults  to 
learn  Braille  for  note-taking.  Newly 
blind  older  persons  are  often  convinced 
that  learning  Braille  is  too  arduous  and 
lengthy  a  process. 

While  new  auditory  and  coafiputer 
technologies  have  enabled  blind  persoos 
to  communicate  without  Braille,  there 
arc  many  applications  for  which  Braille 
is  the  preferred  medium.  These  include 
note-taking  and  reading  in  meetings, 
lectures,  and  public  settings  in  which 
auditory  media  are  not  acceptable. 
Braille  is  commonly  used  in  signage, 
safety  and  alarm  systems,  and  othier 
public  guidance  systems,  as  well  as 
much  published  material.  Braille  is 
likely  to  remain  an  important 
communications  medium  for  persons 
who  are  blind. 

The  issue  was  discuss^^xtensively 
by  Dr.  Michael  ].  Bina  in  In  article  in  the 
Journal  of  Visual  Impairment  and 
Blindness  (fVIB)  (January.  1991)  as  one 
of  the  "Current  Concerns  and  Issues,"  A 
paper  on  the  topic,  "Literacy:  Issues  for 
Consumers  and  Providers"  was 
presented  by  Susan  Spungin  at  the  1980 
Nationai  Convention  of  the  National 
Federation  of  the  Blind.  "Issues  Related 
to  Literacy  of  the  Legally  Blind  Leemer" 
(E.  Rex)  appeared  in  V.  83  of  the  JVIB  in 
1989. 

Any  pro)ect  to  be  funded  in  response 
to  this  piiority  must  involve  individuals 
who  are  blind,  including  those  who  are 
literate  in  Braille  and  those  who  are 
likely  candidates  for  learning  Braille,  in 


all  phases  of  the  planning, 
implementation,  and  evaluation  of  the 
project  and  dissemination  of  project 
results. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Develop  an  articulated  Braille 
literacy  program  for  adults  who  are 
blind  tiiat  reflects  the  findings  of  current 
research  on  the  tactile  nervous  system 
and  uses  instructional  materials  of  the 
highest  quality  and  effectiveness; 

•  Develop  new  educational  models 
that  enable  blind  adults  to  become 
literate  in  Braille  in  less  time  than  is 
now  required: 

•  Provide  inservice  education  for 
teachers  and  administrators  in  adult 
educational  institutions  and 
rehabilitation  facilities  in  order  to 
ensure  the  effective  implementation  of 
the  new  educational  models: 

•  Assess  the  usefulness  of  hand-held 
Braille  computer  screen  interface/reader 
devices  and  other  aids  as  techniques  to 
enhance  literacy  in  Braille:  and 

•  Disseminate  new  program  models 
and  technologies  to  appropriate  target 
populations. 

Rehabilitation  of  Visually  Impaired 
Older  Persons 

In  1980  the  National  Society  to 
Prevent  Blindness  estimated  that  there 
were  approximately  11.4  million  people 
with  some  level  of  vision  impairment  in 
the  United  States.  Of  these, 
approximately  SOaooO  were  legally  blind 
(best  corrected  central  visual  acuity 
equal  to  or  less  than  20/200  in  the  better 
eye,  or  a  field  of  vision  no  greater  than 
20  degrees  in  its  widest  diameter). 
Figures  from  the  Model  Reporting  Area 
for  Blindness  Statistics  indicate  that 
approximately  67  percent  of  the  legally 
blind  persons  in  the  United  States  are 
over  the  age  of  50  years,  52  percent  over 
60,  37  percent  over  70.  and  20  percent 
overaa 

Data  from  the  National  Health 
fatterriew  Survey.  1983-1985,  indicate 
that  nearly  one-third  of  those  surveyed 
believed  their  inability  to  see  well 
prevented  them  from  performing 
activities  such  as  household  chores  and 
engaging  in  recreation. 

Approximately  40  percent  reported 
probtems  with  mobility,  while  35  percent 
had  difficulty  reading  the  newspaper. 
Visually  impaired  older  persons — those 
aged  55  or  more — are  more  dependent 
on  home  help  than  the  elderly 
population  in  general  Poor  sight  is  a  key 
factor  contribating  to 
institutionatizatioii.  Eleven  percent  of 
visoally  impaired  older  persons  were 
living  ia  institutions. 

Any  project  to  be  funded  ia  response 
to  this  pnohty  must  involve  persons 


who  are  blind  or  visuafty  impaired, 
including  elderly  individuals  who  are 
visually  impaired,  in  the  conduct  and 
evaluation  of  the  project  and  in  the 
dissemination  of  its  results. 

An  absolute  priority  is  announced  for 
a  project  to: 

•  Identify  and  evalxiate 
interdisciplinary  models  for 
rehabilitation  of  older  visually  impaired 
persons  that  will  provide  for  early 
identification  and  intervention 
stiategies;  approaches  to  the  use  of 
optical  aids  to  maximize  residual  vision 
and  preventing  visual  handicaps; 
training  of  visually  impaired  and  older 
persons  and  their  families  for 
independent  living  and  independent 
mobility:  and  vocational  support 
strategies  to  maintain  or  regain 
remunerative  employment. 

•  Develop  and  test  programs  to  train 
service  providers  from  various 
disciplines  on  the  nature  of  low  vision 
disorders  and  the  use  of  remaining 
visual  abilities,  appropriate  intervention 
techniques,  followup  procedures,  and 
other  strategies  to  maximize 
independence  for  this  group. 

•  Identify  effective  practices  in  the 
Older  Blind  Independent  Living 
Program;  and 

•  Disseminate  model  program 
materials  in  accessible  formats  to 
generic  service  providers,  rehabilitation 
service  providers,  elderly  and  visually 
impaired  persons  and  their  fomilies,  and 
other  researchers. 

Supported  Employment  for  Persons 
With  Severe  Physkxkl Disabilities 

Supported  employment  for  people 
with  severe  disabilities  has  expanded 
markedly  since  its  beginnings  in  1984. 
The  initiative  began  writh  grassroots 
concern  over  the  lack  of  integrated 
employment  opportimities  for  people 
with  severe  and  profound  mental 
retardation.  Recently,  supported 
emplojTnent  programs  have  been 
expanded  to  include  people  with  other 
disabilities.  All  people  who  require  long- 
term  support  to  maintain  success  in 
employment,  including,  for  example, 
persons  with  long-term  mental  illness,    " 
traumatic  brain  injuries,  or  severe 
physical  disabilities  are  potential 
candidates  for  supported  employment 
While  people  with  severe  disabilities 
other  than  developmental  disabilities 
are  potential  candidates  for  supported 
employment,  the  vast  majority  of  people 
with  access  to  supported  employment 
are  those  identified  as  mentally 
retarded.  As  might  be  expected,  the 
support  strategies  most  in  use  are  those 
designed  for  people  wffh  mental 
retardation.  However,  as  part  of  an 
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ongoing  effort  to  extend  supported 
employment  to  persons  with  other  types 
of  disabilities.  NIDRR  has  supported 
R&D  projects  on  supported  employment 
for  individuals  with  traumatic  brain 
injury  and  for  those  with  long-term 
mental  illness.  To  continue  that  process, 
NIDRR  now  proposes  research  and 
demonstration  activities  that  would 
adapt  support  employment  models  to 
meet  the  needs  of  persons  with  severe 
physical  disabilities.  There  are  a  number 
of  recurring  issues  that  should  be 
considered  in  supporting  people  with 
severe  physical  disabilities  in 
community  employment 

Any  project  to  be  funded  in  response 
to  this  priority  must  involve  individuals 
with  severe  physical  disabilities, 
including  those  who  are  participants  in. 
or  potential  candidates  for,  supported 
employment,  in  all  phases  of  the 
planning,  implementation,  and 
evaluation  of  the  project  and  in  the 
dissemination  of  project  results. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Review  the  current  state-of-the-art 
in  providing  supported  employment 
services  to  individuals  with  severe 
physical  disabilities,  and  identify  those 
agencies  that  are  providing  funding  for 
long-term  ongoing  support  services; 

•  Examine  the  organizational 
configuration,  staff  training  and 
characteristics,  caseload  size  and  mix. 
service  mix  and  funding  strategies  most 
suited  for  providing  supported 
employment  services  to  this  population; 

•  Identify  effective  program  features, 
including  types  of  employment  and  long- 
term  supports,  as  well  as  expected  client 
outcomes; 

•  Demonstrate  innovative  models  to 
coordinate  supported  employment 
services  for  individuals  with  severe 
physical  disabilities  with  other  local 
service  providers,  including  making 
effective  use  of  provisions  of  the  Social 
Security  Disability  Amendments  of  1980 
that  removed  certain  disincentives  to 
work; 

•  Develop  models  to  demonstrate 
hands-on  approaches  that  staff,  such  as 
job  coaches,  may  use  in  providing 
supported  employment  services — such 
as  transportation,  job  engineering  and 
assistive  technology  services — for 
individuals  with  severe  physical 
disabilities; 

•  Develop  materials,  based  on 
research  fmdings,  and  pro\nde  technical 
assistance  to  enhance  the  capacity  of  a 
national  cross-section  of  vocational 
agencies  to  facilitate  the  provision  of 
supported  employment  services  to 
individuals  with  severe  physical 
disabilities; 


•  Disseminate  research  fmdings  to 
vocational  and  independent  living 
rehabilitation  service  delivery 
personnel,  researchers,  rehabilitation 
educators,  and  persons  with  disabilities; 
and 

•  Coordinate,  as  appropriate,  with 
projects  funded  under  the  Rehabilitation 
Services  Administration's  (RSA)  Special 
Projects  and  Demonstrations  for 
Providing  Supported  Employment 
Services. 

Improving  the  Functional  Utility  of 
Robotics  Through  Enhanced  Sensory 
Feedback 

Researchers  in  the  field  of  robotics 
have  long  been  aware  of  the  potential 
for  a  robotic  arm  to  provide  upper 
extremity  function  for  a  paralyzed 
person.  While  the  field  of  robotics  is 
relatively  new,  the  principles  of  such 
devices  have  been  applied  successfully 
in  externally-powered  prostheses  for 
arm  amputees  and  with  some  success  in 
externally-powered  orthoses  around  the 
arms  of  paralyzed  individuals.  In  the 
last  two  decades  a  number  of  projects, 
some  with  substantial  resources,  have 
sought  to  develop  a  commercially 
feasible  robotic  arm  device.  Many 
paralyzed  persons  have  been  involved 
in  the  research  and  demonstration 
phases  of  these  projects,  mostly  in  the 
laboratory  or  clinical  environments. 
However,  there  is  no  reasonably  priced 
robotic  device  available  for  use  by  high- 
level  quadriplegic  persons  in  their 
homes. 

One  explanation  for  this  is  that,  while 
the  mechanical  design  and  computer 
control  systems  associated  with  robotics 
have  been  highly  developed,  there 
remains  a  major  deficiency  in  the 
communication  link  between  man  and 
machine.  It  is  interesting  to  note  that  the 
most  successful  robotic  arms  (powered 
orthoses]  were  developed  more  than 
twenty  years  ago  for  use  by  persons 
whose  arms  were  paralyzed  as  a  result 
of  poliomyelitis.  The  control  systems  of 
these  arms  were  primitive  by  present 
day  standards,  yet  many  paralyzed 
persons  used  them  for  years  in  their 
homes.  The  important  point  is  that  these 
persons  retained  sensation  and  resulting 
proprioceptive  feedback  that  allowed 
them  to  know  where  their  arms  were 
without  relying  on  their  eyes. 
Proprioceptive  feedback  plays  an 
important  role  in  arm  prostheses  as 
well.  Most  bilateral  amputees  prefer 
cable-operated  terminal  devices  over 
modem  myoelectric  hands  because, 
through  their  shoulder  position  and  the 
force  that  controls  the  cables,  they  are 
aware  of  the  amount  of  opening  and 
pressure  of  the  terminal  device.  To  be 
fully  functional,  robotic  systems  must 


provide  something  like  the  same  level  of 
proprioceptive  feedback  to  the  user  in  a 
format  that  requires  only  as  much 
attention  as  that  employed  by  a  normal 
person. 

Researchers  have  been  aware  of  this 
problem  for  years,  but  have  not 
developed  an  acceptable  device  or 
strategy  to  deal  with  the  sensory 
feedback  problem.  An  acceptable 
feedback  mechanism  would  be  a  major 
step  in  making  robotic  manipulators 
more  useful  to  persons  with  disabilities. 
A  project  is  proposed  to  design,  develop, 
and  test  a  robotic  control  system  that 
includes  an  acceptable  feedback 
mechanism. 

Funding  under  this  priority  must 
include  an  extensive  review  of  the 
literature  that  demonstrates  the  project's 
thorough  familiarity  with  relevant 
research  throughout  the  world  and  the 
project  must  present  one  or  more 
technical  concepts  on  which  design  and 
development  will  be  based.  The  project 
must  demonstrate  that  the  proposed 
concept  is  scientifically  defensible  and 
that  the  proposed  product  has  the 
potential  to  be  produced  commercially 
as  an  adjunct  to  a  presently  available 
robot. 

The  project  also  must  detail  expected 
progress  for  each  year  of  the  project  and 
must  include  performance  specifications 
that  will  be  met  by  the  completed 
system.  These  specifications  should  be 
based  on  the  accuracy,  force  and  speed 
with  which  an  ablebodied  person  is  able 
to  position  his  index  finger  in  the  total 
three  dimensional  space  available  to 
one  of  his  or  her  arms  without  visual 
feedback.  The  measures  of  such 
performance  and  the  degree  to  which 
the  developed  system,  operated  by  a 
paralyzed  subject,  will  approach  these 
measures  should  be  presented  in  the 
application. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Develop  a  prototype  control  system 
that  enables  a  person  with  upper- 
extremity  paralysis  to  position  a  state- 
of-the-art  manipulator  in  three 
dimensional  space  with  an  accuracy  and 
speed  of  response  that  approaches  that 
of  a  normally  functioning  human  being; 

•  Test  the  developed  system  on  a 
sample  of  individuals  with  upper- 
extremity  paralysis;  and 

•  Disseminate  results  through 
presentations  at  scientific  meetings  and 
other  appropriate  means. 
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Demoastmiioa  i^  Comprehensive 
Rehabilitation  Service*  Programs  for 
Individuals  With  Trommatic  Brain 

Injury  (TBi) 

Approximately  250000  U.S.  citizens 
suffer  trauma-induced  brain  infuriet 
each  year.  About  50.000  of  ^ese  are  left 
with  physical,  mteltectual,  behavioral, 
and  social  adjustment  impairments 
severe  enough  to  prevent  them  from 
retumhig  to  their  former  levels  of 
functioning  and  responsibility.  Both  the 
number  of  persons  with  traumatic  brain 
injury  (TBI)  and  the  severity  of  tfieir 
infwies  are  increasing.  T)ie  problem  is 
further  compounded  by  the  fact  that 
many  persons  with  brain  injuries  are 
young  and,  with  increased  life 
expectancy,  require  comprehensive 
rehabilitation  to  maximize  the  quality  of 
their  lives. 

Preliminary  research  indicates  that 
early  comprehensive  and  coordinated 
acnte  rehabilitation  care  is  Hkely  to 
improve  the  outcomes  for  this  group. 
NIDRR  proposes  to  demonstrate  a 
comprehensive  multidisciplinary  model 
system  of  rehabilitative  services  for 
individuals  with  TBI  and  to  evaluate  its 
efficacy  through  the  collection  and 
analysis  of  uniform  data  on  system 
benefits,  costs,  and  outcomes. 

The  model  system  demonstration  and 
the  coitection  of  uniform  and 
standardized  data  must  be  conducted 
within  the  context  of  a  comprehensive 
program  of  services  that  coordinates  all 
aspects  of  care  and  rehabilitation.  The 
model  system  must  include  emergency 
medical  services;  intensive  and  acute 
medical  and  surgical  care; 
comprehensive  rehabilitation 
management;  psychosocial  adjustment 
servioeR  educational  and  vocational 
preparation;  and  community 
reintegration  with  extended  follow- 
along  services  and  day  programs  that 
promote  independence  and  vocational 
success. 

Aa  absohite  priority  is  proposed  for 
one  or  more  promts  to: 

•  Demonstrate  and  evaluate  Ifae  costs 
and  benefits  of  a  comprehensive  service 
delivery  system  for  individuals  with 
traumatic  brain  iajory: 

•  Develop  and  assess  new  methods 
and  intervention  tedmiques  to  improve 
the  rehabilitation  of  individuals  with 
TBt 

-•  Participate  in  clinical  and  systems 
analysis  studies  of  the  tranmatic  brain 
injnry  model  system  by  contribvttng  to  a 
uniform,  standardixed  national  data 
base  as  prescribed  by  the  Secretary: 

•  Disseminate  findings  to  cMnicians. 
researchers,  rehalnhtation  educators 
and  servioe  providers,  and  individuals 
with  m  and  their  hailies; 


•  Demonstrate  modds  that  involve 
rehabilitation  educatma  aod  aervice 
providers  and  individaals  with  TBI  and 
their  {anilies  ia  the  6em^L 
impleneatatiaa,  and  evaluation  of  the 
studies  of  TBI  cooducted  under  (his 
priority;  aad 

•  Coordinate,  as  appropiiate,  with 
activities  being  undertaken  by  the 
regional  head  injnry  centers  huded 
uiMler  RSA's  Special  DemonstratioRS 
Program  and  with  the  Head  Injury  Task 
Force  established  by  the  Secretary  of 
Health  and  Human  Services. 

Vooatioaal  Edacation  for  Persons  With 
Tnumatic  Brain  Injury 

The  Interagency  Head  Injury  Task 
Force  (Health  and  Human  Services. 
1989)  reported  that  somfone  receives  a 
head  iojary  every  fifteen  seconds  in  the 
United  States.  T^e  report  conservatively 
estimates  the  total  number  of  such 
injuries  at  over  two  millioD  per  year  and 
cites  them  aa  the  leading  killer  and 
cause  of  cfisability  among  children  and 
young  adults.  Among  those  who  survive, 
traumatic  brain  injury  (TBI)  is  further 
identified  as  the  principal  cause  of 
permanent  brain  damage  in  young 
adults. 

Individuals  with  traumatic  brain 
in|ury  frequently  need  additional 
services  to  assist  them  to  enter  and 
maintain  adult  roles.  includli\g 
employment  independent  living,  or 
post-secondary  education.  Persons  with 
traumatic  brain  injuries,  including  those 
with  mild  losses,  need  vocational 
education  programs  designed  to  meet 
their  unique  cognitive,  emotional,  and 
behavioral  deficits  and  capacities. 
Effective  model  vocational  education 
programs  are,  therefore,  essential  to 
improving  tiie  quality  of  services  to  this 
disability  population. 

Any  project  to  be  funded  in  response 
to  this  priority  m\ist  involve  individuals 
with  traumatic  brain  injury  or  their 
families  in  all  phases  of  the  conduct  of 
the  project  and  in  ^Sm  dissemination  of 
project  fkidings. 

An  absohite  priority  is  proposed  for  a 
project  to: 

•  Investigate  the  special  problems 
and  needs  of  persons  with  traematie 
brain  injaries.  indading  ability  to 
interact  widi  others,  stimulus 
distractions  versus  attention  to  task, 
affective  and  cognitive  deficits,  and 
other  consequences  of  TBI  as  fhey  affect 
vocational  edacation  pragranming: 

•  Identify  cxiating,  or  oeveiop  and 
test  new,  models  of  secondary 
vocational  edacation.  considering  state- 
of-the-art  research  in  this  area  and 
including  iastmctioaai  materials  specific 
to  the  nni^iie  needs  of  persons  with 
traumatic  beain  injury. 


•  Develop  and  test  techi^ques  for 
training  vocational  inatroc^ors  to  woiic 
with  students  with  TBI: 

•  Develop  vocational  education 
programming  to  enhance  coordination 
and  cooperation  between  secondary  and 
postseconoary  edocational  institutions 
and  vocational  rehabitrtation  agencies 
and  other  servioe  systems  to  facititate 
transition  into  employment, 

•  Identify  strategies  to  maximize  the 
inclusion  and  integration  of  persons 
with  traiunatic  brain  injury  ia  the 
mainstream  of  vocational  education 
activities;  and 

•  Disseminate  research  Rntting*  to 
vocational  education  teachers, 
independent  living  service  delivery 
personnel,  rehabilitatioo  agencies, 
special  education  personn^ 
researchera,  rehabilitation  educatora. 
and  persons  with  disabilities. 

Vooationol  Educatioa  Modeh  for 
Students  With  Sensory  Disabilities 

Students  with  sensory  disabilities 
may  not  achieve  satisfactory  vocational 
education  outcomes  for  a  aumber  of 
reasons.  One  problem  derives  from  the 
fact  that  vocational  education 
occupational  skill  courses  oa  the 
secondary  aad  postsecondary  levels 
generally  draw  their  instructors  from  the 
trades,  labor,  or  indaatry.  While  this  has 
major  advantages  for  students  without 
disabilities,  it  is  problematic  for  those 
with  vision  and  bearing  disabilities.  The 
instructors  do  not  have  special 
preparation  to  teach  students  with 
disabilities,  equipment  and  teaching 
materials  are  often  not  aooaasihie.  and 
many  vocational  programs  continue  to 
direct  students  with  sensory 
impairments  into  restrictive  and 
stereotypicaJ  occupations,  disregarding 
options  available  to  their  nondisabled 
peers.  The  instructors'  links  to  local 
business  are  frequently  the  routes  to 
poatadaool  emplojrmeMt  for  students, 
and  Ae  students  with  diaahilities  are 
less  likely  to  make  the  traoaitioa  trom 
vocational  education  (o  competitive 
employment 

To  meet  the  needs  of  students  with 
seasory  disabilities,  vocational 
education  programs  should  include 
specialized  training  for  instntctiooal 
personnel  accessible  equipment  texts, 
aad  examinations,  and  hnkages  with 
other  conunmity-hased  services.  Any 
project  to  be  funded  in  response  to  this 
priority  mast  involve  individuals  with 
sensory  disabihttes  in  the  conduct  and 
evahtatian  of  the  project  and  ia  the 
disaenunatkni  of  its  results. 

An  absohite  priority  is  proposed  for  a 
project  to: 
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•  Develop  and  evaluate  non- 
stereotypical  vocational  education 
programs  for  students  with  sensory 
disabilities,  including  those  who  are 
visually  impaired  or  blind  and  hearing- 
impaired  or  deaf,  that  will  increase  the 
rate  of  graduation  for  these  students: 

•  Identify  and  test  strategies  that 
would  maximize  the  integration  of 
persons  with  sensory  disabilities  into 
mainstream  vocational  education: 

•  Develop  and  test  instructional 
models  to  prepare  vocational  teachers, 
especially  those  from  industry,  to  teach 
students  with  sensory  disabilities; 

•  Evaluate  the  accessibility  of  current 
equipment  and  materials  and  develop 
strategies  to  enhance  accessibility: 

•  Develop  model  programs  to  link 
vocational  education  with  rehabilitation, 
independent  living,  and  other  adult 
services  needed  by  students  with 
sensory  disabilities: 

•  Develop  strategies  to  increase  the 
rate  of  transition  from  vocational 
education  into  competitive  employment 
for  these  students:  and 

•  Disseminate  materials,  in  accessible 
formats,  to  school  systems,  regular 
education  and  special  education 
teachers,  and  educators,  and  students 
with  sensory  disabilities  and  their 
parents,  making  use  of  any  appropriate 
clearinghouses  and  technical  assistance 
projects  that  currently  exist. 

Preparing  Young  Persons  With  Deafness 
To  Make  Optimal  Use  of  Interpreter 
Services 

There  has  been  a  serious  effort  over 
the  past  two  decades  to  increase  the 
numbers  of  interpreters  for  the  deaf.  In 
its  report  to  Congress,  the  Commission 
on  Education  of  the  Deaf  (COED) 
established  under  Public  Law  09-371, 
The  Education  of  the  Deaf  Act  of  1988". 
recognized  the  growing  role  that 
interpreters  play  in  both  the  education 
and  rehabilitation  of  persons  with 
deafness.  The  COED  recommendations 
address  the  need  for  increased  efforts  in 
training  and  coordinating  interpreter 
services  both  in  the  schools  and  in  the 
community.  However,  the  training  of 
interpreters  alone,  without  a  parallel 
effort  to  train  children  who  are  deaf  to 
fully  utilize  these  services,  will  not 
result  in  maximum  long-term  benefit. 

While  educators  have  long  accepted 
that  children  with  normal  hearing  can  be 
trained  to  listen  more  effectively,  no 
information  exists  as  to  whether,  or 
how,  a  similar  principle  applies  to 
teaching  deaf  children  to  receive 
information  effectively  through  a  sign 
language  interpreter.  It  is  too  frequently 
taken  for  granted  that  deaf  children 
have  inherent  skills  in  effectively  using 


interpreters  and  accurately 
understanding  signed  information. 

There  is  little  research  into  how  deaf 
children  can  be  trained  to  make  more 
efficient  use  of  interpreters  in  school 
and  in  their  general  lives  and  how 
interpreters  can  be  trained  to  convey 
Information  appropriate  for  the  child's 
age  and  subject  matter  needs.  It  is 
important  to  learn  what  schools  are 
doing  to  prepare  children  who  are  deaf 
to  work  with  interpreters  and  to  train 
interpreters  and  classroom  teachers  to 
provide  appropriate  services. 

In  addition,  there  is  a  lack  of  objective 
data  about  what  older  deaf  children  of 
differing  etiologies  in  different 
educational  settings  prefer  in  the 
interpreting  process  or  about  how  to 
enhance  the  consumer's  level  of 
comprehension  and  retention.  Similarly, 
there  is  little  information  on  the 
relationship  between  early  acquisition 
of  sign  language  skills  and  effective  use 
of  interpreters.  This  knowledge  could 
have  significant  implications  for  the 
manner  in  which  interpreters  are  trained 
or  retrained.  Although  the  Federal 
government  is  spending  $2.5  million  in 
1991  on  training  interpreters,  of  which  $1 
million  is  targeted  toward  educational 
interpreters,  there  are  no  data  available 
as  to  what  type  of  training  might  benefit 
the  users  of  these  services. 

Any  project  to  be  funded  in  response 
to  this  priority  must  involve  individuals 
who  are  deaf,  individuals  who  provide 
sign  language  interpretation,  teachers  of 
deaf  children,  and  trainers  of  sign 
language  interpreters  in  all  phases  of  the 
planning,  implementation,  and 
evaluation  of  the  project  and  in  the 
dissemination  of  the  project  results. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Survey  current  practices  in 
preparing  deaf  children  of  varying  ages 
and  etiologies,  in  different  educational 
settings,  to  use  interpreters  in  various 
environments  more  effectively; 

•  Investigate  the  attitudes  of  deaf 
children,  of  varying  ages  and  etiologies 
and  in  different  educational  settings, 
about  their  capacities  to  assimilate 
information  tlmiugh  interpreters  and 
interpreter  services,  in  order  to  provide 
an  information  base  for  the  development 
of  more  effective  models  of  interpreter 
services; 

•  Determine  ways  that  the 
interpreting  process  can  be  improved  to 
enhance  reception,  comprehension,  and 
retention  of  information  that  is 
conveyed  manually  by  interpreters; 

•  Develop  conceptual  models, 
borrowing  ^m  those  used  in  cross- 
cultural  interpreting,  to  enhance  the 
interpreter's  ability  to  improve  the 


dynamics  of  communication  between 
deaf  children  and  others; 

•  Translate  the  research  into 
appropriate  recommendations, 
guidelines,  methodologies,  curricula,  and 
supporting  materials  for  enhancing  the 
ability  of  children  who  are  deaf  to 
obtain  maximum  benefits  from  the 
interpreting  process; 

•  Conduct  studies  to  advance  current 
knowledge  of  how  well  children  who  are 
deaf  internalize,  process,  and  retain 
information  obtained  through  current 
interpreting  methods;  and 

•  Disseminate  findings  in  accessible 
formats  to  interpreters  and  trainers  of 
interpreters,  educators,  and  others  who 
provide  services  to  deaf  children,  and  to 
deaf  children  and  their  parents. 

Case  Management  of  Secondary 
Complications  and  Disabilities  j 
Resulting  From  Diabetes 

Approximately  seven  million  people 
in  the  United  States  have  been 
diagnosed  with  diabetes,  including  those 
with  juvenile  diabetes,  and  an 
additional  five  million  may  have  the 
disease  unknowingly.  Each  year  more 
than  650,000  new  cases  of  diabetes  are 
identified,  and  in  1985,  diabetes  was  the 
sixth  leading  underlying  cause  of  death 
due  to  disease.  In  terms  of  human 
suffering,  individuals  with  diabetes  face 
not  only  a  shortened  life  span  but  also 
the  probability  of  incurring  acute  and 
chronic  secondary  complications  and 
disabilities.  Nearly  all  persons  with 
diabetes  develop  at  least  some 
complications  of  the  disease.  For 
example,  cardiovascular  disease  Is  the 
leading  cause  of  mortality  among  people 
with  diabetes,  accounting  for  over  half 
of  all  deaths.  Preventing  cardiovascular 
disease  could  have  a  major  effect  on 
morbidity  and  mortality  from  diabetes 
mellitus. 

Approximately  50.000,  or  half  of  all 
nontraumatic  amputations  in  the  United 
States,  occur  in  people  with  diabetes. 
Half  of  all  lower  extremity  amputations 
can  be  prevented  through  proper  foot 
care  or  reducing  risk  factors  such  as 
hyperglycemia,  cigarette  smoking,  and 
high  blood  pressure  in  persons  with 
diabetes.  In  addition,  peripheral  nerve 
dysfunction  has  been  estimated  to  occur 
in  over  50  percent  of  diabetic  patients. 
The  likelihood  of  developing  a  diabetic 
neuropathy  correlates  with  duration  and 
severity  of  disease.  A  major  secondary 
complication,  diabetic  retinopathy,  the 
most  common  eye  complication  of 
diabetes,  also  is  related  to  the  duration 
and  type  of  diabetes.  An  estimated  40 
percent  of  those  having  Type  I  diabetes 
for  less  than  10  years,  and  95  percent  of 
those  with  the  disease  for  more  than  15 
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years,  develop  retinopathy.  For  those 
with  Type  n  diabetes,  the  corresponding 
incidences  are  25  percent  and  SO 
percent,  respectively.  Diabetic 
retinopathy  is  the  leading  cause  of  new 
cases  of  blindness  among  people  ages  20 
through  44.  Among  people  ages  45 
through  74.  it  is  the  second  leading 
cause  of  blindness.  In  1987,  diabetes 
accounted  for  approximately  10,000  new 
cases  of  end-stage  renal  disease  (ESRD), 
or  progressive  chronic  kidney  failure  in 
the  United  States.  In  that  year.  30 
percent  of  new  chronic  kidney  failure 
cases  were  the  result  of  diabetes. 

Service  providers  and  researchers 
have  identified  case  management  as  a 
significant  mechanism  for  providing 
outcome-oriented,  individualized, 
continuous  assistance  to  persons 
(including  persons  with  disabilities) 
whose  complex  needs  often  require  the 
coordinated  services  of  several  agencies 
over  a  period  of  time.  Providing 
comprehensive,  coordinated  services  to 
an  individual  with  disabilities  who  is 
participating  in  the  rehabilitation 
process  requires  skill  in  diagnostic  and 
evaluation  areas  that  are  based  in  part 
on  knowledge  of  the  present  medical 
issues  and  those  to  be  anticipated.  Due 
to  the  variety  of  problems  encountered 
and  the  need  for  a  comprehensive 
coordinated  approach  that  includes 
prevention  of  secondary  complications, 
early  diagnosis  and  evaluation 
(treatment  and  rehabilitation),  the  case 
manager  must  interact  effectively  with 
all  participants  including  the  consumer, 
family  members,  physicians,  other 
members  of  the  treatment  team,  social 
services  personnel,  employers  and 
persons  from  offices  providing 
community  resources. 

Some  of  the  questions  to  be  addressed 
by  a  case  management  model  focusing 
on  secondary  complications  and 
disabilities  resulting  from  diabetes 
include  the  following: 

(1)  What  are  the  possible  and 
probable  secondary  complications  to  be 
managed? 

(2)  What  comprehensive  medical  and 
non-medical  resources  should  be 
accessed? 

(3)  What  are  the  fimding  issues, 
particularly  as  related  to  health 
insurance  coverage? 

(4)  What  is  an  appropriate  program  to 
help  control  the  development  of 
complications? 

(5)  What  are  the  functional  Hmitations 
resulting  from  specific  secondary 
complications? 

(6)  What  impact  do  these  functional 
limitations  have  on  educational  and 
vocational  potential? 

(7)  What  allied  professions  and 
support  systems  appear  to  be  necessary 


for  the  care  and  management  of  an 
individual  with  secondary  complications 
of  diabetes? 

(8)  Are  different  guidance  and 
counseling  techniques  necessary 
because  complications  are  secondary  to 
the  disease  process? 

(9)  What  are  the  psychosocial  issues 
or  problems  that  will  affect  goal-setting? 

(10)  What  are  the  employer's 
concerns? 

(11)  How  can  consumers  and  families 
be  their  own  best  advocates? 

Any  prefect  to  be  funded  in  response 
to  this  priority  must  involve  individuals 
who  have  diabetes,  including  those  who 
have  experienced  secondary 
complications  and  work  limitations,  and 
rehabilitation  counselors  and  others 
who  provide  services  to  this  population, 
in  the  planning.  Implementation,  and 
evaluation  of  the  project  and  in  the 
dissemination  of  project  results. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Identify  current  case  management 
practices  that  can  most  effectively 
integrate  the  myriad  of  services  required 
to  prevent  and  treat  secondary 
complications  for  persons  with  Type  I 
and  II  diabetes  mellitus; 

•  Develop  and  demonstrate  the 
effectiveness  of  a  case  management 
model  that  provides  a  comprehensive 
coordinated  service  delivery  system 
specifically  related  to  the  problem  of 
secondary  complications  of  diabetes. 
including  prevention,  treatment  the  use 
of  assistive  technologies,  and  follow-up; 

•  Develop,  test  and  evaluate  an 
effective  education  and  training  program 
for  case  managers  and  vocational 
rehabilitation  personnel  for  the  purpose 
of  upgrading  their  knowledge  and  skills 
to  provide  coordinated  prevention  and 
treatment  services  to  mitigate  the  effects 
of  secondary  complications  for  persons 
with  Type  I  and  iVpe  U  diabetes 
mellitus; 

•  Through  consultation  with 
appropriate  health  agencies,  either  local. 
State,  or  national,  determine  current 
gaps  in  information  and  establish 
priorities  among  research  needs:  and 

•  Prepare  and  disseminate  materials 
such  as  monographs,  presentations, 
professional  training  materials,  and 
scientific  }oumal  articles,  on  aspects  of 
case  management  relating  to 
rehabihtation  of  disabilities  resulting 
from  secondary  complications  of 
diabetes,  in  order  to  disseminate  project 
findings  to  VR  and  other  relevant 
audiences,  including  consumers, 
families,  advocacy  groups,  and  service 
providers  in  various  agencies. 


Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
program  of  NIDRR  is  contained  in 
section  204(b)(1)  of  the  Rehabilitation 
Act  of  1973,  as  amended.  Under  the 
RRTC  program,  awards  are  made  to 
institutions  of  higher  education,  or  to 
public  and  private  organizations, 
including  Indian  tribes  and  tribal 
organizations,  that  collaborate  with 
institutions  of  higher  education. 

RRTCs  conduct  programmatic 
multidisciplinary,  and  synergistic 
research,  training,  and  information 
dissemination  in  designated  areas  of 
high  priority.  NIDRR's  regulatiorts 
authorize  the  Secretary  to  establish 
research  priorities  by  reserving  funds  to 
support  particular  research  activities 
(see  34  CFR  35Z32].  A  program  of 
RRTCs  has  been  established  to  conduct 
coordinated  and  advanced  programs  of 
rehabilitation  research  and  to  provide 
training  to  rehabilitation  personnel 
engaged  in  research  or  the  provision  of 
services.  Each  Center  conducts  a 
synergistic  program  of  research, 
evaluation,  and  training  activities 
focused  on  a  particular  rehabilitation 
problem  area.  Each  Center  is 
encouraged  to  develop  practical 
applications  for  all  of  its  research 
findings.  Centers  generally  disseminate 
and  encourage  the  utilization  of  new 
rehabilitation  knowledge  through  such 
nwans  as  writing  and  publishing 
undergraduate  and  graduate  texts  and 
curricula  and  publishing  flndings  in 
professional  journals.  All  materials  that 
the  Centers  develop  for  dissemination 
training  must  be  accessible  to 
individuals  with  a  range  of  disabling 
conditions.  RRTCs  also  conduct 
programs  of  in-service  training  for 
rehabilitation  practitioners,  education  at 
the  pre-doctoral  and  post-doctoral 
levels,  and  continuing  education.  Each 
RRTC  must  conduct  an  interdisciplinary 
program  of  training  in  rehabilitation 
research,  including  training  in  research 
methodology  and  applied  research 
experience,  that  will  contribute  to  the 
number  of  qualified  researchers  working 
in  the  area  of  rehabilitation  research. 
Centers  must  also  conduct  state-of-the- 
art  studies  in  relevant  aspects  of  their 
priority  areas.  Each  RRTC  must  also 
provide  training  to  individuals  with 
disabilities  and  their  families  in 
managing  end  coping  with  disabilities. 

Each  RRTC  is  encouraged  to  develop 
an  effective  partnership  with  a 
Historically  Black  College  or  University 
(HBCU)  that  is  interested  in  conducting 
research  in  a  related  a'va.  The 
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partnership  may  Include  joint  projects, 
fellowships  for  HBCU  students  or 
faculty  to  obtain  intensive  research 
training  and  experience  at  the  RRTC. 
student  or  faculty  exchanges,  or  other 
arrangements  suggested  by  the 
applicant.  The  purpose  of  the 
partnerships  is  to  develop  the  interest 
and  capacity  of  the  HBCUs  to  conduct 
independent  research  and  training  in 
areas  related  to  disability  and 
rehabilitation. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  RRTC  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  Continued  funding  depends  at 
all  limes  on  satisfactory  performance 
and  accomplishment,  in  accordance 
with  the  provisions  of  34  CFR  75.253(a). 

Rural  Rehabilitation  Service  Delivery 

Early  rural  development  efforts  were 
initiated  to  alleviate  agricultural 
infrastructure  limitations,  or  improve 
farm  family  living  conditions.  Because 
rural  America  is  a  diverse  and  changing 
place  today,  rural  development  e^orts 
must  reach  a  far  more  varied  segment  of 
rural  America,  and  require  better 
coordination.  For  example,  while 
agricultural  workers  accounted  for  a 
substantial  portion  of  the  rural 
population  in  the  past,  recent  estimates 
indicate  that  only  five  million  people,  or 
less  than  2.4  percent  of  the  population, 
are  directly  involved  in  agricultural 
productivity  today. 

Both  employment  and  independent 
living  for  rural  residents  with  disabilities 
can  be  adversely  affected  by  the 
inaccessibility  of  health,  education,  and 
social  services,  inaccessible  public  and 
private  facilities,  extremely  limited  job 
opportunities,  and  limited  resources  for 
social  services.  Current  advocacy 
models,  service  delivery  methods,  and 
concepts  of  independence  generally 
were  developed  in  urban  settings  and 
are  most  applicable  to  urban  living 
conditions.  The  problems  of  persons 
with  disabilities  in  rural  areas  are 
further  complicated  by  limited  rural 
educational  and  employment 
opportunities  (Omohundro,  Schneider, 
Marr,  and  Grannemaim,  1983).  A  high 
proportion  of  the  jobs  in  rural  settings 
involves  manual  labor.  A  history  of 
limited  access  to  education  and  limited 
demand  for  an  educated  labor  force  has 
resulted  in  generally  lower  educational 
levels  in  rural  areas. 

There  is  a  great  demand  by 
individuals  with  disabilities  and  service 
providers  for  information  sharing  and 
dissemination  in  rural  areas  due  to 
geographic  distances  and  barriers  to 
personal  access.  Any  center  to  be 
funded  in  response  to  this  priority  must 


involve  rural  residents  who  have 
disabilities  in  all  phases  of  the  planning, 
implementation,  and  evaluation  of  the 
center  and  in  the  dissemination  of 
center  findings  and  products. 

An  absolute  priority  is  proposed  for  a 
center  to: 

•  Identify  the  employment  and 
vocational  rehabilitation  service  need  of 
persons  with  disabilities  living  in  rural 
communities,  and  develop,  Held  test, 
and  evaluate  appropriate  interventions 
to  expand  and  improve  training, 
employment  opportunities,  and  job 
placement  in  semi-skilled,  light 
industrial  or  factory,  and  other  manual 
labor  occupations: 

•  Demonstrate  and  assess  the 
applicability  of  supported  employment 
program  models  for  residents  of  rural 
areas  who  have  disabilities; 

•  Identify  issues  in  independent  living 
in  rural  communities  and  develop  model 
interventions  to  improve  transportation, 
health  care,  housing,  and  the 
accessibility  of  facilities; 

•  As  appropriate,  coordinate  with 
RSA's  Independent  Living  Centers 
primarily  serving  rural  areas; 

•  Provide  undergraduate  and 
graduate  level  training,  including 
training  of  persons  with  disabilities,  in 
rehabilitation  research  methods  and  in 
subjects  related  to  disability  in  rural 
areas: 

•  Identify  or  design  and  test 
alternative  models  for  delivery  of 
rehabilitation  services  for  residents  of 
rural  areas  who  have  disabilities; 

•  Conduct  at  least  one  meeting  on  the 
state-of-the-art  in  rehabilitation  in  rural 
areas:  and 

•  Disseminate  research  findings  to 
vocational  and  independent  living 
rehabilitation  service  delivery 
personnel,  researchers,  rehabilitation 
educators,  and  persons  with  disabilities. 

Community-Based  Positive  Approaches 
to  the  Management  of  Excess  Behaviors 

Since  1967,  the  population  of  persons 
with  developmental  disabilities  living  in 
public  institutions  has  been  reduced  by 
more  than  half.  Today  about  135.000 
children  and  adults  are  now  living  in 
more  normalized,  community-based 
environments,  and  evidence  suggests 
that  this  trend  nvill  continue. 

Recent  studies  of  all  State  institutions 
indicate  that  46  percent  of  the  residents 
engage  in  patterns  of  serious  and 
challenging  excess  behaviors  that  may 
result  in  self-injury,  injury  to  others, 
damage  to  the  physical  environment, 
interference  with  the  acquisition  of  new 
skills,  and  social  isolation.  Excess 
behaviors  frequently  are  barriers  to 
community  placements,  as  well  as  a 
leading  cause  of  both  first-time 


admissions  and  readmissions  to  State 
institutions.  Many  community-based 
programs  are  now  challenged  to  meet 
the  needs  of  persons  with  excess 
behavior  patterns.  Studies  of  various 
types  of  smaller  community  residences 
indicate  that  between  10  and  25  percent 
of  residents  engage  in  problematic 
excess  behaviors. 

In  1900,  NIDRR  supported  a  state-of- 
the-art  conference  on  positive 
approaches  to  the  management  of 
excess  behaviors.  The  purposes  of  the 
conference  were  to  assess  how  well 
current  practices  meet  the  needs  of 
persons  with  excess  behaviors  and  to 
identify  the  existing  knowledge  and 
training  gaps.  Conference  participants 
recommended  that  NIDRR  consider 
issues  of  intervention  techniques; 
etiology  and  prevention;  training;  and 
family  involvement  as  areas  of  need. 

The  field  is  developing  the  capacity  to 
analyze  functionally  the  variables  that 
influence  excess  behaviors.  In-depth 
studies,  new  classification  systems,  and 
valid  data  are  essential  for  designing 
effective,  positive  interventions  that  can 
be  readily  applied  in  a  variety  of  natural 
settings.  Additional  information  is 
needed  to  identify  which  interventions 
and  reinforcers  work  best  with  different 
individuals,  and  which  new  relevant 
behaviors  should  be  taught  to  replace 
the  problem  behaviors.  New 
interventions  must  take  into 
consideration  the  effects  that  biological 
and  pharmacological  interactions, 
communication  disorders,  the 
environment,  the  presence  of  other 
persons,  emotions,  motivation,  and 
personal  preferences  have  on  the 
incidence  of  excess  behaviors  and  the 
development,  maintenance,  and 
generalization  of  new.  socially 
acceptable  behaviors. 

There  is  little  information  about  the 
social  acceptability  of  nonaversive 
methodologies  and  interventions,  or  the 
cost  effectiveness,  ease  of  application, 
and  practicality  of  these  interventions. 
A  center  funded  in  response  to  this 
priority  *vill  have  the  task  of  evaluating 
the  social  acceptability  and  utility  of 
Interventions  that  will  reduce  excess 
behaviors  and  at  the  same  time 
contribute  to  greater  community 
integration  and  inclusion. 

Further  information  is  needed  about 
the  etiology  and  prevention  of  excess 
behaviors.  The  recent  enactment  of 
legislation  that  mandates  educational 
services  for  very  young  children  with 
disabilities  provides  an  incentive  to 
design  effective  strategies  to  prevent  tne 
development  of  excess  behaviors.  Most 
research  to  date  has  focused  on 
interventions  after  the  problem 
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behaviors  have  become  ingrained  and 
are  putting  strains  on  the  service 
delivery  system.  There  is  a  significant 
need  to  study  the  developmental, 
biomedical,  and  environmental 
variables  that  may  predict  or  help 
explain  the  development  emergence, 
and  maintenance  of  patterns  of  excess 
behaviors, 

A  maior  national  issue  is  the 
discrepancy  between  what  is  believed 
to  be  effective  practice  and  what  is 
available  in  most  communities.  Current 
data  indicate  that  there  may  be  a 
reluctance  to  serve  more  persons  with 
excess  behaviors  in  integrated, 
community  settings  because  of  the  laclc 
of  personnel  who  are  adequately  trained 
in  nonaversive  intervention  approaches. 
Adults  are  often  excluded  from 
integrated  or  supported  employment 
opportunities.  There  is  a  significant 
need,  therefore,  to  provide  training  and 
information  to  develop  a  national  cadre 
of  service  providers  who  are  skilled  in 
addressing  a  variety  of  patterns  of 
excess  behaviors  with  positive 
intervention  strategies. 

Interdisciplinary,  comprehensive 
curricula,  textbooks,  and  other  training 
materials  relevant  to  nonaversive 
behavior  interventions  are  needed. 
Nonaversive  interventions  are  those  that 
do  not  cause  tissue  damage,  physical 
pain,  stigmatization.  or  humiliation  to 
the  person  who  exhibits  the  problem 
behavior.  Nonaversive  interventions  are 
also  those  that  the  general  community 
would  find  to  be  acceptable  if  applied  to 
members  of  the  population  without 
disabilities.  Several  communities  have 
exemplary  nonaversive  programs  in 
place.  However,  there  is  no  systematic 
practice  of  disseminating  information 
about  the  programs  or  for  providing 
technical  assistance  for  replication. 

In  addition,  families  lack  information 
about  the  range  of  nonaversive 
intervention  options  that  may  be 
implemented  at  home.  They  also  want 
information  regarding  the  evaluation  of 
effective  interventions,  names  and 
locations  of  skilled  professionals  aivl 
exemplary  programs,  and  access  to 
groups  that  provide  parent-to-parent 
support.  The  proposed  Center  must  test 
and  disseminate  strategies  to  help  the 
community  level  practitioner  and 
families  address  the  varied  needs  of 
persons  with  excess  behaviors. 

NIDRR  proposes  to  support  an  RRTC 
that  will  conduct  comprehensive 
research,  training,  and  dissemination 
activities  on  positive  approaches  to  the 
management  of  excess  behaviors.  The 
proposed  center  is  to  develop  and 
evaluate  nonaversive  strategies  and 
interventions  to  addi-ess  serious,  excess 


behaviors  that  occur  in  a  variety  of 
integrated  settings. 

Any  RRTC  to  be  supported  in 
response  to  this  priority  statement  must 
provide  for  an  advisory  committee  that 
is  national  in  scope  and  includes 
signiflcant  representation  of  persons 
with  developmental  disabilities,  family 
members,  scientists,  educators,  service 
providers,  health  care  providers,  and 
others  with  relevant  expertise.  Family 
members  and  representatives  of 
individuals  who  exhibit  problem 
behaviors  and  practitioners  who  work 
with  them  must  be  involved  in  all 
aspects  of  planning,  implementation, 
and  evaluation  of  the  Center's  activities. 

An  absolute  priority  is  proposed  for  a 
Center  to: 

•  Document  the  role  that  variables 
such  as  behavior  states,  drug  therapies, 
communication  disorders,  biomedical 
conditions,  motivation,  choices  and 
preferences,  time  of  the  provoking 
stimulus,  and  the  physical  environment 
have  in  the  reduction  of  excess 
behaviors  and  the  development, 
maintenance,  and  generalization  of  new 
behaviors. 

•  Develop  methods  for  determining 
which  new  behaviors  should  be  tau^t 
to  replace  the  excess  behaviors; 

•  Design  and  evaluate  multi- 
component  interventions  that  result  in 
improved  functioning  in  a  range  of 
natural  settings,  identify  which 
intervention  approaches  are  most 
effective  in  specific  situations, 
investigate  the  interactive  and 
individual  effects  of  the  interventions, 
and  document  the  cost  effectiveness, 
ease  of  application,  fidelity,  and 
practicality  of  the  positive  interventions; 

•  Identify,  document,  and  disseminate 
model  community-based  practices; 

•  Investigate  the  etiology  of  patterns 
of  excess  behaviors,  and  assess  the 
developmental  physiological,  and 
environmental  indicators  that  emerge 
during  preschool  years  that  may  be 
related  to  both  problem  as  well  as 
positive  social  behaviors; 

•  Develop  and  test  techniques  to 
prevent  the  development  of  patterns  of 
excess  behavior, 

•  Develop  and  implement 
multidisciplinary  preservice  and 
inservice  training  strategies,  curricula, 
and  other  non-traditional  materials  that 
focus  on  a  wide  range  of  constituency 
groups  and  include  common  elements 
such  as  supervised  practical  experience 
in  implementing  intervention  and 
assessment  techniques,  a  trainer-of- 
trainers  model,  and  training  materials 
and  methods  that  reach  out  to 
professionals  and  consumers  wtio  are 
members  of  minority  populations; 


•  Develop  and  evaluate  activities  to 
enhance  families'  abilities  to  carry  out 
home  programs,  evaluate  and  monitor 
interventions  on  the  basis  of 
effectiveness,  practicality,  and 
appropriateness  relative  to  practices, 
serve  as  systems  change  agents,  and 
serve  as  supports  and  trainers  for  other 
families,  developing  the  materials  in 
formats  that  can  be  easily  accessed  and 
implemented  by  families; 

•  Provide  training  in  research 
methods  and  subjects  on  undergraduate 
and  graduate  levels; 

•  Disseminate  information  on  positive 
approaches  to  the  management  of 
excess  behaviors  and  training  materials 
for  families  and  service  providers;  and 

•  Conduct  at  least  three  national 
meetings  that  address  researeh  needs 
and  disseminate  state-of-the-art 
research  and  training  to  families, 
researchers,  community  service 
providers,  health  care  providers, 
educators,  policymakers,  and  persons 
with  developmental  disabilities  as 
planners  of,  participants  in.  and 
presenters  at  the  conferences. 

Substance  Abuse  and  Disability 

The  purpose  of  this  proposed  priority 
is  to  establish  a  research  and  training 
center  to  focus  exclusively  on  the  major 
rehabilitation  problem  of  substance 
abuse  among  persons  with  other 
disabilities,  e.g.,  spinal  cord  injury, 
traumatic  brain  injury,  developmental 
disabilities,  chronic  mental  illness  and 
so  forth.  Although  there  are  no  definitive 
data  on  the  prevalence  of  drug  abuse  in 
populations  with  other  disabilities, 
many  studies  indicate  that  the  problem 
is  signiRcant. 

Substance  abuse  problems  may  affect 
persons  with  disabilities  at  different 
times  in  their  lives.  It  may  be  the  cause 
of  disability:  For  example,  head  injury 
as  a  result  of  drinking  and  driving  (Gale, 
Dikmen.  Wyler,  Temkin  &  McClean, 
1983).  Substance  abuse  may  adversely 
affect  the  rehabihtation  process  by 
causing  behavioral  alterations  or  by 
impairing  cognitive  processes  since 
rehabilitation  is  largely  a  task  of 
adaptation  and  learning.  Substance 
abuse  may  affect  rehabihtation  outcome 
due  to  medical  complications  developing 
directly  from  the  use  of  substances,  for 
example,  by  decreasing  motor  I 

performance  in  an  individual  learning 
new  motor  skills.  Finally,  substance 
abuse  may  disrupt  vocational 
rehabihtation  and  thereby  reverse  the 
effectiveness  of  the  personal, 
professional  staff,  and  financial 
investments  in  rehabilitation. 

Several  studies  have  documented  a 
relationship  between  the  onset  of  spinal 
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cord  injury,  head  injury,  and  substance 
use.  Others  have  indicated  that  there  is 
a  substantial  relationship  between 


)' 


substance  abuse  and  chronic  mental 


/ 


illness,  cognitive  disabilities,  sensory 
disabilities,  and  disabilities 
characterized  by  chronic  pain.  While 
little  is  known  about  the  characteristics 
associated  with  substance  abuse  in 
persons  with  disabilities,  researchers 
have  found  that  self-esteem,  mood, 
premorbid  personality,  and  self- 
destructive  behavior  appear  to  be 
important  variables. 

Rehabilitation  outcomes  may  be 
influenced  profoundly  by  substance 
abuse.  Unrecognized  and  untreated 
substance  dependence  is  likely  to 
interfere  with  the  intensive  physical, 
vocational  and  psychological 
adjustment  required  following  a 
disability  and  injury.  Reliable  predictors 
of  future  chemical  dependence  problems 
among  persons  with  disabilities  will  be 
essential  for  improving  patient  care  and 
rehabilitation  planning.  Sweeney  and 
Foote  (1982)  suggest  that  the  problems  of 
addiction  and  disability  combine  not 
additively,  but  multiplicatively,  and  thus 
create  a  need  for  a  special  responsive 
and  innovative  approach  to 
intervention. 

Rohe  and  DePompolo  (1965)  along 
with  Heinemann  and  his  colleagues 
(Heinemann,  Keen,  Donohue,  &  SchnoU, 
1988)  suggest  that  rehabilitation 
professionals  have  not  adequately 
addressed  substance  abuse  issues 
related  to  policy  making,  prevention, 
education,  treatment  and  followup. 
Nevertheless,  substance  use  and  abuse 
and  associated  adverse  consequences 
apparently  have  a  serious  impact  on  the 
daily  work  of  rehabilitation 
professionals. 

NIDRR  has  concluded  that  an  RRTC  is 
an  appropriate  mechanism  to 
accomplish  the  following  objectives: 

(1)  Determine  the  effect  of  substance 
abuse  on  rehabilitation: 

(2)  Assess  the  efficacy  of  current 
chemical  dependence  interventions  on 
individuals  with  various  types  of 
disabilities; 

(3)  Develop  and  evaluate  new  and 
effective  substance  abuse  intervention 
strategies  and  treatment  techniques  for 
use  during  rehabilitation; 

(4)  Analyze  the  history  of  substance 
use  among  persons  who  have  other 
disabilities,  including  the  prevalence 
and  frequency  of  substance  use  before 
and  after  disability  onset  and  types  of 
substances  abused; 

(5)  Assess  the  personal,  medical,  and 
behavioral  characteristics  of  persons 
with  disabilities  that  predict  substance 
use  and  abuse; 


(6)  Develop  and  implement  preservice 
and  inservice  training  programs  for 
clinicians,  rehabilitation  personnel, 
allied  health  professionals,  and 
community  support  staff  in  techniques  of 
identification,  early  intervention  and 
remediation  of  substance  abuse  in 
persons  with  disabilities;  and 

(7)  Disseminate  findings  in  accessible 
formats  to  service  providers, 
researchers,  and  persons  with 
disabilities  and  their  families. 

Any  Center  to  be  funded  in  response 
to  this  priority  must  involve 
representatives  of  the  target  population 
in  conduct  and  evaluation  of  center 
activities  and  in  dissemination  of 
findings  and  products.  The  Center  must 
also  provide  training  in  research 
methods  and  rehabilitation  research 
subjects  to  undergraduates  and  graduate 
students,  as  well  as  preservice  and 
inservice  training  to  rehabilitation 
service  providers. 

An  absolute  priority  is  proposed  for  a 
Center  to: 

•  Analyze  the  history  of  substance 
use  among  persons  v;ho  have 
disabilities,  including  the  prevalence 
and  frequency  of  substance  use  before 
and  after  disability  onset,  and  types  of 
substances  abused; 

•  Identify  and  describe  the  personal, 
medical,  and  behavioral  characteristics 
of  persons  with  disabilities  that  predict 
substance  use  and  abuse; 

•  Assess  the  effect  of  substance 
abuse  on  rehabilitation  outcome, 
including  employment  outcomes; 

•  Evaluate  the  efficacy  of  current 
chemical  dependence  interventions  in 
individuals  with  various  types  of 
disabilities; 

•  Develop  and  evaluate  new  and 
effective  substance  abuse  intervention 
strategies  and  treatment  techniques  for 
use  during  rehabilitation; 

•  Develop  and  implement  preservice 
and  inservice  training  programs  for 
clinicians,  rehabilitation  personnel, 
allied  health  professionals,  and 
community  support  staff  in  techniques  of 
identification,  early  intervention  and 
remediation  of  substance  abuse  in 
persons  with  disabilities;  and 

•  Disseminate  findings  in  accessible 
formats  to  service  providers, 
researchers,  and  persons  with 
disabilities  and  their  famihes. 

Knowledge  Dissemination  and 
Utilization  Program  (D&U) 

Knowledge  Dissemination  and 
Utilization  (D&U)  projects  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities. 
The  authority  for  this  program  is 


contained  in  sections  202  and  204(a)  and 
(b)(5)  of  the  Rehabilitation  Act  of  1973. 
as  amended. 

Proposed  Priority  for  Knowledge 
Dissemination  and  Utilization  Projects 

Regional  Information  Exchange 

As  part  of  its  effort  to  disseminate 
new  knowledge  on  improved 
rehabilitation  practices.  NIDRR  seeks  to 
promote  the  widespread  use  of 
validated  exemplary  practices  in 
rehabilitation  in  order  to  improve  the 
service  delivery  system  for  individuals 
with  disabilities.  Many  of  these 
exemplary  programs  were  developed  at 
the  "grassroots"  in  communities;  others 
emerged  as  a  result  of  research 
sponsored  by  NIDRR  or  other  agencies. 
NIDRR  proposes  to  address  this 
objective  by  establishing  one  or  more 
Regional  Information  Exchanges. 

A  Regional  Information  Exchange 
(RIE)  is  intended  to  facilitate  the 
adoption  of  exemplary  program  models 
that  were  developed  within  the  locality 
or  region  of  the  adopting  agency.  The 
RIEs  must  identify  and  validate 
exemplary  programs  within  the 
established  priority  areas,  "market"  the 
model  programs  to  potential  adopting 
agencies,  and  provide  technical 
assistance  in  the  adoption  or  adaptation 
of  the  model. 

Priority  areas  for  RIE  diffusion  efforts 
during  the  period  of  this  priority  include: 

(1)  Techniques  to  facilitate  the 
implementation  of  the  Americans  with 
Disabilities  Act  (ADA); 

(2)  Model  literacy  programs  for 
individuals  with  disabilities: 

(3)  Interagency  collaboration  and 
coordination  in  programs  for  transition 
from  school  to  work,  including  model 
programs  that  are  exemplary  in  their  use 
of  State  school  exiting  data  for  program 
planning; 

(4)  Parent-professional  collaboration 
in  the  integration  of  individuals  with 
disabilities  in  education,  community 
living,  and  employment: 

(5)  Model  programs  for  the  provision 
of  rehabilitation  services  to  persons 
with  epilepsy  and  their  parents:  and 

(6)  Model  programs  for  the  delivery  of 
rehabilitation  engineering  services  in 
vocational  rehabilitation  agencies. 

The  RIE  programs  are  restricted  to  the 
diffusion  of  carefully  validated  model 
programs  in  two  or  more  of  the 
designated  priority  areas  listed  above, 
and  must  provide  necessary  technical 
assistance  to  facilitate  the  successful 
adoption  or  adaptation  of  the  exemplary 
programs.  Each  RIE  will  work  within  its 
designated  region,  as  defined  in  the 
grant  application  and  cooperative 


agreement,  and  must  demonstrate  the 
appropriateness  of  the  selected  region 
for  diffusion  of  exemplary  programs  in 
the  specified  priority  areas. 

An  absolute  priority  is  proposed  for  a 
project  to: 

•  Develop  a  process  for  identifying 
exemplary  programs,  including  criteria, 
a  methodology  for  data  collection,  and 
evaluation  instruments  that  include 
measurements  related  to  the  identified 
criteria; 

•  Solicit  nominations  of  exemplary 
programs  in  the  priority  area(s)  from 
program  operators,  consumer 
organizations,  and  other  relevant  parties 
in  the  region,  giving  consideration  to  the 
inclusion  of  demonstration  projects 
funded  by  NIDRR.  the  Rehabilitation 
Services  Administration,  and  other 
Federal  agencies; 

•  Develop  and  implement  a  procedure 
to  validate  exemplary  programs  in  the 
region  in  the  specified  priority  areas, 
involving  individuals  with  disabilities 
and  technical  experts  in  the  validation 
process,  and  document  the  methodology 
and  findings  of  the  validation  process; 

•  Develop  and  implement  strategies 
to  make  the  wide  audience  of 
rehabilitation  service  providers  and 
special  educators  aware  of  the 
exemplary  programs  and  stimulate  their 
interest  in  adopting  or  adapting  similar 
models,  with  the  assistance  of  the  RIE: 

•  Develop  and  maintain  a  cadre  of 
expert  consultants  in  the  RIE's  priority 
areas  and  in  the  general  area  of 
knowledge  transfer  who  can  facilitate 
the  adoption  or  adaptation  of  exemplary 
programs; 

•  Facilitate  the  exchange  of  technical 
assistance  between  the  exemplary 
program  and  the  requesting  adopter 
program  through  onsite  demonstrations, 
training  materials,  and  direct 
consultation:  and 

•  Maintain  appropriate  data  on  the 
activities  of  the  RIE  to  support  an 
evaluation  of  its  effectiveness. 

Rehabilitation  Engineering  Centers 

Authority  for  the  Rehabilitation 
Engineering  Center  (REC)  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973.  as 
amended.  Under  this  program,  awards 
are  made  to  public  and  private 
organizations,  including  institutions  of 
higher  education.  Indian  tribes,  and 
tribal  organizations  to  conduct 
coordinated  programs  of  advanced 
research  of  an  engineering  or 
technological  nature.  REC's  also  wori(  to 
develop  systems  for  the  exchange  of 
technical  and  engineering  information 
and  to  improve  the  distribution  of 
assistive  devices  and  equipment  to 
individuals  with  disabilities.  Each  REC 


must  be  located  in  a  clinical  setting  and 
is  encouraged  to  collaborate  with 
institutions  of  higher  education  in  the 
conduct  of  a  program  of  research, 
scientific  evaluation,  and  training  that 
advances  the  state-of-the-art  in 
technology  or  its  application.  Each 
Center  is  expected  to  contribute    - 
substantially  to  the  solution  of 
rehabilitation  problems  through 
developing  practical  applications  for 
their  research  and  through  scientific 
evaluation  to  validate  the  findings  of 
their  research  and  that  of  other  Centers. 
REC's  generally  conduct  both  academic 
and  inservice  training  to  disseminate 
and  encourage  the  use  of  new 
rehabilitation  engineering  knowledge, 
and  to  build  capacity  for  engineering 
research  in  the  rehabilitation  field.  Each 
REC  must  ensure  that  all  training 
materials  developed  by  the  Center  are 
presented  in  several  formats  that  will  be 
accessible  to  individuals  with  various 
types  of  sensory  and  mobility 
impairments. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  REC,  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment  in  accordance  with 
the  provisions  of  34  CFR  75.253(a). 

Priority  for  a  Rehabilitation  Engineering 
Center  Rehabilitation  Technology 
Services  in  Vocational  Rehabilitation 

The  Rehabilitation  Act  of  1973 
incorporated  a  definition  of 
rehabilitation  engineering  and  a 
directive  to  provide  rehabilitation 
engineering  services  for  persons  with 
disabilities  under  the  auspices  of  State 
Rehabihtation  agencies.  "Rehabilitation 
engineering"  is  defined  in  section  7  of 
the  Rehabilitation  Act  of  1973  as  "the 
systematic  apphcation  of  technologies 
•  •  *  to  meet  the  needs  of  *  * 
individuals  with  disabilities."  The  1986 
amendments  to  the  Act  modified  section 
101  to  require  a  description  in  each 
State's  Plan  of  how  rehabilitation 
engineering  services  will  be  provided  to 
assist  an  increasing  number  of 
individuals  with  disabilities.  The  1986 
amendments  to  section  102  provide  for 
the  inclusion  in  the  Individual  Written 
Rehabilitation  Plan  (IWRP)  of  a 
statement,  "where  appropriate,  of  the 
specific  rehabilitation  engineering 
services  to  be  provided."  Section  103 — 
Scope  of  Vocational  Rehabilitation  (VR) 
.Services — states  that  VR  services  may 
include,  where  appropriate,  an 
evaluation  by  a  person  skilled  in 
rehabilitation  engineering  technology, 
engineering  services.  State  VR  agencies 
are  not  required  to  provide 


rehabilitation  engineering  or  assistive 
technology  devices  to  clients,  however. 

It  has  been  a  common  practice  for 
most  of  the  State  VR  agencies  to 
contract  with  outside  rehabilitation 
agencies  or  product  vendors  for 
rehabilitation  engineering  services. 
There  are  some  States  that  maintain 
their  own  engineering  and  technology 
staff.  North  Carolina,  Florida,  Arkansas, 
Alabama,  Maryland,  Michigan,  North 
Dakota,  and  California  are  among  State 
agencies  that  have  rehabilitation 
engineers  on  State  VR  agency  staff. 
Some  State  VR  staff  contend  that  direct 
rather  than  contracted  rehabilitation 
engineering  services  are  more  an 
efficient  responsive,  and  productive 
means  of  providing  rehabilitation 
engineering  services  to  VR  clients.  Since 
independent  living  services  have  also 
been  expanded  to  include  rehabilitation 
engineering  services,  there  is  increased 
demand  for  consumers  to  have  access  to 
community-based  engineering  and 
assistive  technology  support. 

A  NIDRR-funded  field  initiated    • 
research  project  entiUed  "Manpower, 
Education  and  Quality  Assurance  Needs 
in  Rehabilitation  Technology  Service 
Dehvery"  will  be  completed  in  1991. 
This  project  will  estimate  staffing  levels 
and  training  needs  in  the  field  of 
rehabilitation  engineering  service 
delivery  in  VR  agencies,  and  is  expected 
to  stimulate  the  development  of  training 
and  quality  assurance  programs  to  meet 
the  needs  as  defined  by  the  study. 

With  this  level  of  activity  within  VR 
agencies  and  the  increased 
responsiveness  on  the  part  of  VR  to  the 
technology  needs  of  consumers,  state 
VR  agencies  have  implemented  different 
and  diverse  models  for  delivering 
rehabilitation  engineering  services.  It  is 
important  to  assess  the  applicability  and 
viability  of  the  various  approaches  to 
service  delivery.  Questions  frequently 
asked  by  VR  counselors,  administrators, 
and  consumers  include: 

(1)  How  can  VR  best  serve  clients 
with  engineering  and  assistive 
technology  needs? 

(2)  How  can  VR  counselors  and 
agencies  faciUtate  the  integration  of 
technology  into  the  workplace  and 
community? 

(3)  How  can  peers,  co-workers  and 
family  be  utilized  to  support 
rehabilitation  engineering  activities? 

(4)  How  do  employment  needs  change 
after  the  introduction  of  assistive 
technology? 

(5)  How  do  different  approaches  to 
providing  direct  services  compare  and 
what  are  best  practices? 

(6)  Who  should  be  responsible  for 
providing  these  direct  services  and  what 
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should  be  the  role  of  the  VR  counselor  in 
the  process? 

There  is  a  need  for  research  to 
examine  the  delivery  of  rehabilitation 
engineering  services  in  vocational 
rehabilitation  agencies  and  develop, 
test,  and  disseminate  improved  models. 
Any  center  to  be  funded  in  response  to 
this  priority  must  involve  individuals 
with  disabilities  and  vocational 
rehabilitation  service  providers  in  all 
phases  of  the  planning,  implementation, 
and  evaluation  of  centers  activities  and 
in  the  dissemination  of  center  findings 
and  products. 

An  absolute  priority  is  proposed  for  a 
Center  to: 

•  Analyze  service  delivery  practices 
and  models  for  direct  rehabilitation 
engineering  services  for  VR  clients, 
including  costs,  effectiveness,  staffing, 
interagency  coordination,  and  the  roles 
of  peers,  co-workers,  and  family 
members; 

•  Examine  the  nature  and  viability  of 
rehabilitation  engineering  training 
practices  as  they  apply  to  the  needs  of 
the  VR  system; 


•  Evaluate  various  assessment 
protocols  used  in  State  VR  agencies, 
including  issues  of  personnel  patterns, 
equipment,  cost,  and  functional  results; 

•  Identify  innovative  and  creative 
models  for  providing  rehabilitation 
engineering  within  or  under  the  auspices 
of  VR  agencies; 

•  Examine  VR  practices  for  the 
purchase  or  direct  provision  of 
rehabilitation  engineering  services, 
including  referral,  assessment,  purchase 
of  equipment  or  devices  for  clients, 
training,  and  follow-along; 

•  Examine  the  relationship  of 
engineering  services  and  assistive 
technology  acquisition  to  job  readiness, 
job  skills,  and  success  and  longevity  on 
the  job-site; 

•  Develop  materials,  based  on 
research  frndings,  that  can  be  used  by 
VR  agencies  to  improve  rehabilitation 
engineering  services  for  clients; 

•  Develop  materials  and  provide 
technical  assistance  to  enhance 
involvement  of  consumers,  advocates, 
and  family  in  the  delivery  of 
rehabilitation  engineering  services; 


•  Provide  training  to  rehabilitation 
engineers,  rehabilitation  counselors,  VR 
administrators,  allied  health 
professionals,  independent  living 
program  personnel,  client  assistance 
program  personnel,  consumers,  and 
other  relevant  audiences,  in  optimum 
techniques  for  the  delivery  of  assistive 
technology  and  rehabilitation 
engineering  services  in  VR  systems: 

•  Demonstrate  models  to  effectively 
involve  employers  in  the  delivery  of 
rehabilitation  engineering  services;  and 

•  Disseminate  project  findings  to  all 
VR  agencies  and  other  rehabilitation 
facilities. 

Authority:  29  U.S.C  760-762. 
(Catalog  of  Federal  Domestic  Assistance  Nos. 
84.133A  84.133a  84.133D.  and  84.133E, 
National  Institute  on  Disability  and 
Rehabilitation  Research) 

Dated:  August  12, 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[FR  Doc.  91-27676  Filed  11-lS-ei:  8:45  am] 
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Requirement  for  Vessels  Subject  to 
Bridge  to  Bridge  Radiotelephone  Act  to 
Carry  VHF  FM  Channels  22A  and  67; 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  26 
[CGO  91-046] 
Rm2115-AE07 

Vassal  Communications  Equipment 
Requirement  for  Vessels  Subject  to 
Bridge  to  Bridge  Radiotelephone  Act 
to  Carry  VHP  FIM  Ctuinneis  22A  and  67 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Under  section  4118  of  the  Oil 
Pollution  Act  of  1990  (OPA  90)  the 
Coast  Guard  proposes  to  require  all 
vessels  subject  to  the  Vessel  Bridge  to 
Bridge  Radiotelephone  Act  of  1971 
(Bridge  to  Bridge  Act]  to  be  capable  of 
transmitting  and  receiving  on  VHF  FM 
channel  22A  (157.1  MHz)  while  in  U.S. 
navigable  waters  and  on  VHF  FM 
channel  67  (156.375  MHz)  while  on 
certain  portions  of  the  lower  Mississippi 
River.  This  action  will  enable  both 
domestic  and  foreign-flagged  vessels  to 
receive  critical  and  timely  navigation 
safety  warnings  and  to  communicate 
with  the  Coast  Guard  while  in  U.S. 
waters.  This  communications  capability 
is  essential  to  ensure  safe  navigation  in 
U.S.  waters  and  will  help  reduce  the 
number  of  marine  accidents  in  those 
waters, 

DATES:  Comments  must  be  received 
January  17, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (G-LRA-2/3406)  (CGD 
91-046),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477.  The 
Executive  Secretary  maintains  the 
public  doclcet  for  this  rulemalcing. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406.  U.S. 
Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT. 
LCDR  Paul  Jewell.  Oil  Pollution  Act 
Staff  (G-MS-1).  United  States  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  (202) 
267-6746. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 


comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  91-046).  the  specific  section  of  this 
proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Each  person  who  wants  the 
Coast  Guard  to  acknowledge  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  Coast  Guard  plans  no  public 
hearing.  However,  persons  may  request 
a  public  hearing  by  writing  to  the 
Marine  Safety  Council  at  the  address 
under  "ADDRESSES."  If  it  determines 
that  the  opportunity  to  make  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  Paul  Jewell,  Project  Manager,  and 
Joan  Tilghman,  Project  Counsel. 

Background  and  Purpose 

Section  4118  of  OPA  90  requires  the 
Secretary  of  Transportation  to  issue 
regulations  to  ensure  that  all  vessels 
subject  to  the  Bridge  to  Bridge  Act  be 
equipped  to  "(1)  receive  radio  marine 
navigation  safety  warnings;  and  (2) 
engage  in  radio  communications  on 
designated  frequencies  with  the  Coast 
Guard,  and  such  other  vessels  and 
stations  as  may  be  specified  by  the 
Secretary." 

Currently,  VHF  FM  channel  22A 
simplex  (transmit  and  receive  on  157.1 
MHz)  is  designated  for  Coast  Guard 
liaison  purposes  and  is  used  by  that 
agency  to  broadcast  marine  navigational 
safety  warnings.  A  number  of  foreign 
vessels  equipped  with  radiotelephones 
operating  on  channels  specified  under 
the  provisions  of  Appendix  18  of  the 
International  Telecommunications 
Union  (ITU)  Radio  Regulations,  are  not 
able  to  receive  these  warnings,  nor 
converse  with  the  U.S.  Coast  Guard  on 
VHF  FM  channel  22A,  because 
internationally  channel  22  is  configured 
as  a  duplex  channel  (ship  station 
transmits  on  157.1  MHz.  shore  station 
transmits  on  161.7  MHz). 

The  Coast  Guard's  VHF  transmitting 
system,  used  for  both  command  and 
control  as  well  as  distress 
communications,  is  limited  to  six 
specific  channels.  Moving  the 
broadcasts  to  another  VHF  FM  channel 
(if  one  were  available]  will  require 
eliminating  a  radio  channel  needed  by 
the  Coast  Guard  for  other  purposes,  or 
conducting  a  major  overhaul  of  the 
Coast  Guard's  VHF  FM  transmitting 
equipment.  A  complete  refurbishment  of 


this  system  is  scheduled  for  1993-96, 
and  any  interim  change  will  be  costly 
and  short-lived.  The  Coast  Guard  has 
determined  that  modifying  its 
transmission  system  to  accommodate 
foreign  vessels  not  equipped  to  receive 
channel  22A  is  a  high  cost  undertaking 
for  very  little  net  benefit.  A 1987  study 
by  the  Coast  Guard  and  Baltimore  Pilots 
Association  found  that  about  50  percent 
of  the  foreign  vessels  entering  our 
waters  were  equipped  with  channel  22A. 
Domestic  vessels  subject  to  the  Bridge  to 
Bridge  Act  have  already  invested  in 
radios  with  channel  22A. 

The  Safety  of  Life  at  Sea  Convention 
(SOLAS),  has  recognized  a  system 
known  as  "NAVTEX"  as  a  solution  to 
most  rnahne  safety  broadcast  problems. 
Although  this  system  enables  vessels  to 
receive  navigational  safety  information 
through  telegraphy,  it  does  not  meet  the 
requirements  specified  in  section  4118  of 
OPA  90.  That  section  mandates  that 
vessels  be  able  to  engage  in  radio 
communication  on  designated 
frequencies  with  the  Coast  Guard,  and 
such  other  vessels  and  stations  as  may 
be  specified.  For  communications  with 
the  Coast  Guard,  the  quality  and 
reliability  of  radio  communications  on 
the  VHF  band  in  near  shore  areas  is  far 
superior  to  that  of  NAVTEX  or  other 
radio  bands  close  to  shore. 
Consequently,  using  NAVTEX  or  other 
bands  has  been  determined  impractical. 
The  Coast  Guard  also  recognizes  the 
relatively  low  cost  of  a  VHF  FM  radio 
equipped  with  VHF  FM  22A  (157.1 
MHz). 

For  communicating  with  other  vessels, 
this  rulemaking  also  proposes  to  require 
vessels  transiting  a  certain  portion  of 
the  lower  Mississippi  River  to  be 
equipped  to  communicate  with  each 
other  on  channel  67  (156.375  MHz).  This 
additional  requirement  is  necessary 
because  channel  13  (156.650  MHz) 
designated  for  bridge-to-bridge  intership 
navigational  communications  in  other 
U.S.  navigable  waters,  is  unavailable  for 
that  purpose  in  the  lower  Mississippi 
River.  There,  the  Federal 
Communications  Commission  (FCC)  has 
designated  channel  67  (156.375  MHz)  for 
intership  navigational  communications. 

Discussion  of  Proposed  Amendments 

To  ensure  that  all  vessels  subject  to 
the  Bridge  to  Bridge  Act  are  able  to 
receive  navigational  safety  warnings 
and  communicate  with  the  Coast  Guard 
as  necessary,  the  Coast  Guard  proposes 
to  require  these  vessels  to  be  equipped 
to  transmit  and  receive  on  VHF  FM 
channel  22A  (157.1  MHz).  To  ensure  that 
these  same  vessels  can  communicate 
with  each  other  when  they  transit 
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certain  portions  of  the  lower  Mississippi 
River,  it  is  proposed  that  they  also  be 
required  to  have  equipment  to  transmit 
and  receive  on  channel  67  (156.375 
MHz). 

These  proposed  amendments  to  33 
CFR  26.03  will  resolve  longstanding 
problems  in  U.S.  maritime 
communications.  These  problems  stem 
from  a  difference  between  domestic  and 
international  frequency  designations. 
Although  requiring  simplex  (transmit 
and  receive  on  the  same  frequency) 
operation  on  channel  22A  is  contrary  to 
the  rru  regulations,  the  U,S.  has 
reserved  the  right  to  deviate  from  those 
regulations  when  doing  so  would  not 
interfere  with,  or  cause  harm  to,  the 
international  scheme.  The  existing  VTS 
communications  requirements  imposed 
on  foreign  flag  vessels  are  examples  of 
such  deviations. 

In  the  U.S.,  certain  ITU  designated 
frequencies  have  been  assigned  for  use 
by  domestic  agencies  other  than  the 
Coast  Guard.  Therefore,  redesignating 
these  channels  to  comply  with 
international  accords  is  not  an  option. 
Requiring  foreign  vessels  to  procure  the 
equipment  necessary  to  transmit  and 
receive  on  these  uniquely  U.S.  channels 
is  the  least  expensive  option  affecting 
the  smallest  number  of  entities. 
Implementing  any  other  resolution  to  the 
problem  will  involve  substantial  costs  or 
cause  a  major  disruption  to  some 
portion  of  the  U.S.  VHF  FM 
communications  system. 

Regulatory  Evaluation 

This  proposal  is  non  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Order  2100.5.  Policies 
and  Procedures  for  Simplification. 
Analysis,  and  Review  of  Regulations. 
This  regulation  will  affect  foreign  flag 
vessels  only,  because  U.S.  vessels 
already  must  have  equipment  capable  of 
transmitting  and  receiving  VHF  FM 
channels  22A  and  67. 

The  estimated  total  maximum  cost  of 
compliance  with  this  regulation  by  the 
foreign  fleet  is  about  $1.2  million.  This 
estimate  conservatively  assumes  that 
each  foreign  vessel  subject  to  the  Bridge 
to  Bridge  Act  (Coast  Guard  estimates 
approximately  6,000  foreign  vessels  visit 


U.S.  ports  annually)  purchases  a  new 
VHF  FM  radiotelephone  outfitted  with 
U.S.  channels  (at  a  cost  of  $200).  The 
actual  cost  will  be  substantially  less 
since  about  half  these  vessels  already 
carry  a  VHF  radio  equipped  with  U.S. 
channels.  Foreign  vessels  will  be  in 
compliance  with  this  regulation  if,  prior 
to  entering  U.S.  pilotage  waters,  pilots 
are  embarked  who  carry  radios 
equipped  with  these  channels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U,S.C,  601  et  aeq.)  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
"Small  entities"  also  include  small  not- 
for-profit  organizations  and  small 
governmental  jurisdictions.  In  view  of 
the  minimal  cost  of  compliance  for 
individual  vessels,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S,C, 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment  | 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  is  a 


procedural  regulation  which  does  not 
have  any  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 

"ADDRESSES". 

List  of  Subjects  in  33  CFR  Part  26 

Telecommunications. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  26  as  follows: 

1.  The  authority  citation  for  part  26 
will  be  revised  to  read  as  follows: 

Authority:  S5  Stat.  IM:  33  U.S.C.  1201-1206: 
Pub.  L  101-380  Section  41ia  Aug.  IB,  1990:  49 
CFR  1.46(o)(2). 

2.  Section  26.03  would  be  amended  by 
adding  new  paragraphs  (c)  and  (d)  and 
S  26.04  would  be  amended  by  removing 
the  note  at  the  end  of  the  section  to  read 
as  follows: 

S  26.03    Radiotelephone  required. 

***** 

(c)  Each  vessel  subject  to  paragraph 
(a)  of  this  section,  shall  have  on  board  a 
radiotelephone  capable  of  transmitting 
and  receiving  on  VHF  FM  channel  22A 
(157.1  MHz). 

(d)  Each  vessel  subject  to  paragraph 
(a)  of  this  section  shall  have  on  board  a 
radiotelephone  capable  of  transmitting 
and  receiving  on  VHF  FM  channel  67 
(156.375  MHz)  while  transiting  any  of 
the  following  waters:  (1)  That  portion  of 
the  Lower  Mississippi  River  from  South 
Pass  Lighted  Bell  Buoy  "2"  (LLNR  400} 
and  Southwest  Pass  Entrance  Lighted 
Buoy  "SW"  (LLNR  435)  to  mile  242.4 
above  Head  of  Passes  (near  Baton 
Rouge),  (2)  the  Mississippi  River-Gulf 
Outlet  from  the  entrance  to  its  junction 
with  the  Inner  Harbor  Navigation  Canal, 
and  (3)  the  full  length  of  the  Inner 
Harbor  Navigation  Canal  from  its 
junction  with  the  Mississippi  River  to  its 
entry  to  Lake  Pontchartrain  at  the  New 
Seabrook  vehicular  bridge. 

S  26.04    Use  of  the  deslgneted  frequenqr, 

•        *        •        *        • 

Note:  (Removed) 
R.M.  PoUnt, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Command,  Control  and  Communications. 
(FR  Doc.  91-27644  Filed  11-15-91:  8:45  am) 
MUMO  coot  4ei»-t«-M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Paris  23  and  52 
iFARCaM91-51| 

Federal  Acquisition  Regulation; 
Hazardous  Warning  Lat>els 

AGEMCIES:  Department  of  Defense 
(UOD),  General  Services  Administration 
(CSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
rxinsidering  changes  to  the  Federal 
Acquisition  Regulation  (FAR),  to  revise 
coverage  at  subpart  23.3.  Hazardous 
Material  Identification  and  Material 
Safety  Data,  and  add  a  provision  and  a 
clause  to  part  52.  Solicitation  Provisions 
and  Contract  Clauses,  pertaining  to 
hazardous  warning  labels. 

The  proposed  rule  will  require 
offerors  to  submit  information  on 
hazardous  materials  they  propose  to 
supply  to  the  Government  and  will 
require  the  apparently  successful  offeror 
to  submit  a  copy  of  the  hazard  warning 
label  for  any  hazardous  material  which 
is  proposed  to  be  delivered  or  otherwise 
furnished,  under  any  resultant  contract 
and  which  is  subject  to  the  labeling 
requirements  of  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200.  et  seq.\.  The  proposed  rule 
will  require  contractors  to  label 
individual  item  packages  of  hazardous 
material  to  be  delivered  under  the 
contract.  The  labeling  shall  conform  to 
the  requirements  of  the  Hazard 
Communication  Standard,  unless  the 
hazardous  material  is  otherwise  subject 
to  the  labeling  requirements  of  one  of 
the  following  statutes:  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act;  Federal  Food.  Drug  and  Cosmetics 
Act;  Consumer  Product  Safety  Act 
Federal  Hazardous  Substances  Act;  or 
the  Federal  Alcohol  Administration  Act. 

These  changes  implement,  in  part,  the 
Occupational  Safety  and  Health 
Administration  requirements  of  advising 
Government  employees  of  on-the-job 
hazards  to  which  Ihey  may  be  exposed. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  fanuary  17, 
1992.  to  be  considered  in  the  formulation 
of  a  Hnal  rule. 


ADDRCSSCS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  ATTN:  Deloris  Baker. 
18th  A  F  Streets,  NW..  room  4041, 
Washington,  DC  20405. 

Please  cite  FAR  case  91-51  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  91-51. 

SUPPLEMENTARY  INFORMATION! 

A.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  the  rule  requires  them  to  merely 
generate  and  furnish  before  award,  and 
with  their  product,  a  hazard  warning 
label  which  they  are  already  required  to 
do  under  29  CFR  1910.1200.  Therefore, 
the  time  and  financial  resources 
necessary  to  comply  with  the  proposed 
requirement  is  already  invested  prior  to 
any  involvement  in  contracting  with  the 
Government.  An  Initial  Regulatory 
Flexibihty  Analysis  has.  therefore,  not 
been  performed. 

Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  case  91-51  in  correspondence. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose 
recordkeeping,  information  collection 
requirements,  or  collection  of 
Information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501.  et  seq.  The  hazard  warning  labels 
required  under  this  proposed  rule  btHn 
offerors  and  contractors  are  already 
required  under  29  CFR  1910.1200. 
Therefore,  the  time  and  financial 
resources  necessary  to  comply  with  the 
proposed  rule  are  already  invested  prior 
to  any  contractual  involvement  with  the 
Government. 

List  of  Sub)ect8  in  48  CFR  ParU  23  and 
52 

Government  procurement:  Hazardous 
warning  labels. 


Dated:  ^klvembe^  7. 1991. 
Albwt  A.  Vicchiolto, 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  23  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  23  and  52  continues  to  read  as 
follows: 

AatfMfity:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  23— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG^REE 
WORKPLACE 

2.  Section  23.302  is  amended  by 
revising  paragraphs  (b),  (c)(2),  and  (e)  to 
read  as  follows: 

23.302    PoMcy. 


(b)  To  accomplish  this  objective,  it  is 
necessary  to  obtain  certain  information 
relative  to  the  hazards  which  may  be 
introduced  into  the  workplace  by 
supplies  being  acquired.  Accordingly, 
offerors  and  contractors  are  required  to 
submit  information  on  hazardous 
materials  under  the  provision  at  52.223- 
XX,  Pre-award  Submission  of 
Hazardous  Material  Labels,  and  the 
clauses  at  52.223-3  and  52.223-XX. 
Hazard  Warning  Labels,  as  prescribed 
in  23.303.  The  latest  version  of  Federal 
Standard  No.  313  (Material  Safety  Data 
Sheet,  Preparation  and  Submission  of) 
includes  criteria  for  identification  of 
hazardous  materials. 

(c)  *  •  * 

(2)  For  any  other  material  identified 
by  the  contracting  officer  as  potentially 
hazardous  and  requiring  safety  controls. 

(e)(1)  The  contracting  officer  shall 
provide  a  copy  of  all  MSDS's  received 
from  the  apparently  successful  offeror  to 
the  safety  officer  or  other  designated 
individual. 

(2)  The  contracting  officer  shall  also 
provide  copies  of  hazard  warning  labels 
received  from  the  apparently  successful 
offeror  to  the  safety  officer  or  other 
designated  individual  when  the 
provision  at  52.223-XX,  Pre-award 
Submission  of  Hazardous  Material 
Labels,  and  the  clause  at  52.223-XX. 
Hazard  Warning  Labels,  are  included  in 
the  contract. 

3.  Section  23.303  is  amended  by 
revising  the  heading;  by  redesignating 
paragraphs  (a)  and  (b)  as  (b)(1)  and 
(b)(2),  respectively;  and  by  adding 
paragraphs  (a)  and  (c)  to  read  as 
foHows: 
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23.303    SoHcttatlon  provision  and  contract 
clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.223-XX,  Pre-award 
Submission  of  Hazardous  Material 
Labels,  in  solicitations  containing  the 
clause  at  52.223-XX,  Hazard  Warning 
Labels. 

(c)(1)  For  the  Department  of  Defense, 
the  contracting  officer  shall  insert  the 
clause  at  52.223-XX,  Hazard  Warning 
Labels,  in  solicitations  and  contracts  if 
the  contract  will  require  the  delivery  of 
hazardous  materials  as  defined  in 
23.301.  Use  of  the  clause  by  other 
Government  agencies  is  optional, 

(2)  If  the  contract  is  awarded  by  the 
Department  of  Defense,  the  contracting 
officer  shall  use  the  clause  at  52.223-XX, 
Hazard  Warning  Labels,  with  its 
Alternate  L 

PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Sections  52.223-XX,  Pre-award 
Submission  of  Hazardous  Material 
Labels,  and  52.223-XX,  Hazard  Warning 
Labels,  are  added  to  read  as  follows: 

52.223-XX    Pr*-Aw«rd  Submission  of 
Hazardous  Material  Labels. 

As  prescribed  in  23.303(a),  insert  the 
following  provision: 

Pre-award  Submission  of  Hazardous  Material 
Ubelt  (date) 

(a)  "Hazardous  material."  as  used  in  this 
provision,  includes  any  material  defined  as 


hazardous  under  the  version  of  Federal 
Standard  313.  current  at  the  time  of 
submission  of  this  offer 

(b)  All  hazardous  matenal  to  be  delivered 
or  otherwise  furnished  under  the  resultant 
contract  requires  labeling  in  accordance  with 
either  the  Hazard  Communication  Standard 
(29  CFR  1910.1200,  et  seq.)  or  one  of  the 
statutes  in  paragraphs  (b)  (1)  through  (5)  of 
the  Hazard  Warning  Labels  clause  of  this 
solicitation. 

(1)  Hazardous  material  not  subject  to 
Hazard  Communication  Standard  Labeling. 
The  offeror  shall  identify  in  the  following 
spaces  the  hazardous  material,  to  be 
delivered  or  otherwise  furnished  under  the 
resultant  contract,  that  requires  labeling  in 
accordance  with  one  of  the  statutes  in 
paragraphs  (b)  (1)  through  (5)  of  the  Hazard 
Warning  Labels  clause  of  this  solicitation. 
Use  additional  sheets,  if  necessary,  and  title 
them  "Identification  of  Hazardous  Material 
Not  Subject  to  the  Hazard  Communication 
Standard — Continuation  Sheet." 

Material  (Enter  "None"  if  none  exists) 


Statute 


(2)  Hazardous  material  subject  to  Hazard 
Communication  Standard  Labeling.  TTie 
apparent  successful  offeror  shall  submit 
before  award  of  the  contract  a  copy  of  the 
hazard  warning  label  for  any  hazardous 
material  which  is  proposed  to  be  delivered, 
or  otherwise  furnished,  under  any  resultant 
contract  and  which  is  subject  to  the  labeling 
requirements  of  the  Hazard  Communication 
Standard  (29  CFR  1910.1200.  et  seq).  The 
offeror  shall  submit  the  labels  with  the 


material  data  sheets  being  furnished  under 
the  Hazardous  Material  Identincalion  and 
Material  Safety  Data  clause  of  this 
solicitation. 

(End  of  provision) 

52223-XX    Hazard  Warning  Labels. 

As  prescribed  in  23.303(c)(1),  insert 
the  following  clause: 

Hazard  Warning  Ubels  (date) 

(a)  "Hazardous  material,"  as  used  in  this 
clause,  includes  any  material  defined  as 
hazardous  under  the  latest  version  of  Federal 
Standard  313  (including  revisions  adopted 
during  the  term  of  this  contract). 

(b)  The  Contractor  shall  label  the 
individual  item  package  (unit  container)  of 
any  hazardous  material  to  be  delivered  under 
this  contract.  The  labeling  shall  conform  to 
the  requirements  of  the  Hazard 
Communication  Standard,  unless  the 
hazardous  material  is  otherwise  subject  to 
the  labeling  requirements  of  one  of  the 
following  statutes,  in  which  case,  the  labeling 
shall  conform  to  the  statute: 

(1)  Federal  Insecticide.  Fungicide  and 
Rodenticide  Act: 

(2)  Federal  Food.  Drug  and  Cosmetics  Act; 

(3)  Consumer  Product  Safety  Act; 

(4)  Federal  Hazardous  Substances  Act; 

(5)  Federal  Alcohol  Administration  Act. 

(End  of  clause) 

Alternate  I  (DATE).  If  this  is  a  Department 
of  Defense  contract,  insert  the  following 
additional  paragraph: 

(c)  The  Contractor  shall  also  comply  with 
MIL-STD-129,  Marking  for  Shipment  and 
Storage  (including  revisions  adopted  during 
the  term  of  this  contract). 

IFR  Doc.  91-27636  Filed  11-15-91;  8:45  am] 
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8 

39  era 

111 


.57985 
.57985 
.57492 


.57724 


265 56933.  57805.  57964 


3001 

CAttCR 

40  era 

5Z.Z.Z..S6^^^^59 

62. 

80 

ei._ 

..57288 
56467. 
57492 
.56320 
.57986 
.56694 
..56548 

122....            ..      

72^ZZ.~".~Z.Z"ZZ".. 

PropoMdRutM: 

52 _ 

.57593 
.56470 

.56485 

122._ 

704 

.56555 

..57144 

799 

.57144 

.56935 
.57289 
.57289 
..57289 

.56596 
.56691 

4ieFR 

101-47 

302-4 „_ 

303-1 

303-2 

42  era 

62 

36 

400 

..56612 

420 

.56612 

421.. 


.56612 


.56275 


43  era 

PuMte  Land  OrdarK 

6884 

6849  (Corrected  by 

PLO  6907 57806 

689a 581 22 

6901 _ „ 56321 

6902 56322 

6903 56936 

6904 56936 

6905 57805 

6906 — 57806 

6907 .: 57806 

6908 57806 

6909 57807 

44  era 


83 5801 9 

45  era 

Ch.  XXV 57404 

301 58205 

303 _ « 58205 


46  era 

583 

rropood  RuIqk 

25 - 

31. 
32.. 
35.. 
382.. 


56322 

56180 

56284 

56284 

56284 

57807 

.57998 
.56487 


56837 

.  56599,  57596,  57808 

57808 

56599 

57823 


586.- 

47  era 

Ch.  I 

1 

2 

13 

15 

21 57596,  57806 

64 - 56160 

88 56160,  57823 

73 56166-56169.  56472. 

56473,  56602, 56938.  56939. 
57290-57294 

74 56169.  57596,  57808 

78 57596 

80 57495.  57987 

94 57806 

97 561 71 


Ch.  I 57300 

2 5661 1 

69 _ 57301 

73 56181,  56182,  56489. 

56490. 57302. 57606, 57608, 
57871,58207 

76 - 56329 

80 56955.  57501 

90 - 5661 1 

48  era 

352. - - 57602 

950. 57824 

952. „ 57824 

970 57824 

1631 _ 57496 

1 652 57496 

1 801 56691 

1815  - 56891 
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iii 


1852 56691 

1 5 571 82 

23. 58296 

52 58296 

51 5 56956 

538 — 5o95o 

935 56621 

49  era 

1 71 57560 

173 „ 57560 

571 56323.  56940 

572 ™ 57830 

575 57988 

821 561 72 

107 56962 

171 56962 

533 58020 

541 56339 

552 56343 

582 _ 56963 

1 063 56490 

soeFR 

1 6 56942 

17 56325.  57844 

32 58180 

33..... 581 80 

216 56603 

227 581 84 

247 56603 

285 56544 

298 581 84 

301 57294 

61 1 56603 

641 58188 

663 56603 

672 56943,  57989 

PropOMd  RuIm: 

12 57872 

13 57872 

14 57502,  57872 

17 56344,  56491.  56882. 

57503,  58020,  58026 

20 57872 

21 57872 

Ch.  VI 58214 

646 57302 

672 56355,  56623,  58214 

675 56355.  56623,  58214 

681 58029 
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'V 


CFR  CHECKLIST 


T!w  checklist,  proparad  by  tw  Office  cH  the  Federal  Register.  Is 

pubished  weeidy.  tt is  arrwiged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  ar«d  reviann  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  tjeen  issued  since  last 

week  and  «vt«ch  •  now  mvaOabie  for.  sale  at  the  Government  Pnnting 

Office. 

A  checkOst  of  current  CFR  volumes  compriaing  «  complete  CFR  set 

also  appears  m  the  latest  issue  o<  the  LSA  (LM  of  CFR  Sections 

Affected),  wt>tch  a  revised  mor^thJy. 

The  artnoal  rate  for  subscription  to  all  revised  vokjmes  is  $620.00 

domestic,  St  55.00  additional  for  foreign  mailirtg. 

Order  from  Superintendent  of  Documents,  Govemrr^ent  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7S3-323S  from  8:00  a.m.  to  4:00  p  m.  eastern  time.  Monday-Fnday 

(except  fiolidays). 

TItta  Stoail 


1,  2  (2  lte$«rv«0 (869-013-00001-3). 

3  (1990  Compilation  Old 
Ports  100  and  101) 


$12.00 


(869-013-00002-1) 14.00 


4 (869-013-«0003-0)„ 


15.00 


SPwts: 

1-699 „ (869^13-00004-8) 17.00 

700-1199 __ (869-O13-00005-6) 13.00 

1200-fol,  6(6  R««v«f).  (869-013-00006-4) 18.00 

7PartK 

0-26 

J7-45 ..._ 
46-51 ..... 

52 „. 

53-209... 
210-299. 
300-399. 
400-699. 
700-899. 

900-999  

100O-1059.. 
1060-11 19.. 
1120-1199.. 
1200-1499. 
1500-1899.. 
1900-1939.. 
1940-1949.. 
1950-1999.. 
2000-M. 


(869-O13-O0007-2)....„.  15.00 

(869-013-00008-1) 12.00 

(869-013-00009-9) 17.00 

(869-013-O0010-2) 24.00 

(869-013-00011-1) 18.00 

(869-013-00012-9) 24.00 

(869-013-00013-7)...._.  12.00 

(869-013-00014-5) 20.00 

.  (869-013-00015-3) 19.00 

(869-013-00016-1) 28.00 

(869-013-00017-0) 17.00 

(869-013-00018-8) 12.00 

.  (869-013-00019-6) 10.00 

(869-013-00020-0) 18.00 

.  (869-013-00021-8) 12.00 

(869-013-00022-6) 11.00 

.  (869-O13-00023-4)_....  22.00 

.  (869-013-00024-2)._ ...  25.00 

.  (869-O13-00025-1) 10.00 


• (869-013-O0026-9) ,     14.00        Mm 

•  PmrtK 

1-199 

200-M ..- 


101 

0-50. 
51-199  ..„ 
200-399. 
400-499. 
500-{ad.. 


11..... 

121 

1-199 

200-219. 
220-299. 
300-499. 
500-599. 
600-tiid. 

13.._ 


14 
1-59. 


(869-013-00027-7) 21.00 

(869-013-00028-5) 18.00 

(869-013-00029-3)..-...  21.00 

(869-0 1 3-00030-7) 1 7.00 

(869-013-00031-5) 13.00 

(869-013-00032-3) 20.00 

.  (869-013-00033-1)- 27.00 

.  (869-013-00034-0). 12.00 

(869-013-00035-8)....„.  13.00 

.  (869-013-00036-6).-...  12.00 

.  (869-013-00037-4) _  21.00 

.  (869-O13-O0038-2)_....  17.00 

.  (869-013-00039-1)....„.  17.00 

.  (869-013-00040-4) 19.00 

.  (869-013-00041-2) 24.00 

.  (869-013-00042-1) 25.00 


Joa.  1,  1991 


JOK.   1. 

1991 

J«.  1, 

1991 

Jon.  1, 

1991 

Jan.  1, 

1991 

km.  1. 

1991 

km.  1, 

1991 

Mm.  1. 

1991 

Mm.  1, 

1991 

kM.  1. 

1991 

Mm.  1. 

1991 

Mm.  1. 

1991 

kM.  1. 

1991 

Mm.  1. 

1991 

kai.  1. 

1991 

Mm.  1. 

1991 

Mm.  1, 

1991 

Mm.  1, 

1991 

)m.  1, 

1991 

JQK.  1. 

1991 

km.  1. 

1991 

Jon.  1, 

1991 

Jan.  1, 

1991 

Jan.  1. 

1991 

Jan.  1, 

1991 

Mm.  1, 

1991 

Mm.  1, 

1991 

k».  1. 

1991 

ka.  1. 

1991 

Jan.  1. 

1991 

Mm.  1. 

1987 

Jan.  1. 

1991 

Jon.  1, 

1991 

km.  1. 

1991 

km.  1, 

1991 

km.  1. 

1991 

km.  1. 

1991 

Jan.  1. 

1991 

Jan.  1. 

1991 

Jan.  1, 

1991 

km.  1, 

1991 

km.  1. 

1991 

IS  I 

0-299 

300-799. 
80a-Cnd.. 


1CI 

0-149 

150-999  .„ 
1000-M.. 


Tme  Stock 

60-139 (869-0 

140-199 (869-0 

200-1199 u„ (869-0 

1200-&d (869-0 

.(869-0 
(869-0 
(869-0 

(869-0 

(869-0 

.(869-0 

.(869-0 

.(869-0 

(869-0 

(869-0 
(869-0 
(869-0 
(869-0 

.(869-0 
(869-0 

(869-0 
(869-0 
(869-0 

21  Parts: 

1-99 (869-0 

100-169  _ (869-0 

170-199 (869-0 

200-299 _ (869-0 

300-499 (869-0 

500-599 (869-0 

600-799 (869-0 

800-1299 (869-0 

1300-tnd (869-0 

22  Parts: 

1-299 (869-0 

300-W (869-0 

23 (869-0 


(869-0 
(869-0 
(869-0 
(869-0 
(869-0 

(869-0 


171 

1-199 

200-239  

240-fed 

ISParta: 

1-149 

150-279 ........ 

280-399  

400-W 

19  Parts: 

1-199  

200-fad 

20  Parts: 

1-399 

400-499. 
50O-M.. 


241 

0-199 

200-499... 
500-699... 
700-1699.. 
1700-M.. 

25 


26  Parte: 

{(1.0-1-1.60 (869-0 

H  1.61-1.169 (869-0 

SS  1.170-1.300  ..„ (869-0 

SS  1.301-1.400 (869-0 

li  1.401-1.500 -.(869-0 

§{  1.501-1.640  ....„ (869-0 

JJ  1.641-1.850 (869-0 

iS  1.851-1.907 -....(869-0 

il  1.908-1.1000..- (869-0 

tS  1.1001-1.1400 (869-0 

{(  1.1401-M - (869-0 

2-29 ..._ _ (869-0 

30-39 (869-0 

40-49 „... (869-0 

50-299 (869-0 

300-499 (869-0 

500-599 (869-0 

600-Cnd (869-0 


Number 

Pnce 

AcvWoi 

M. 

3-00043-91 

21  00 

IhlI  Mm 

3-00044-7) 

M.00 

Jan.  1, 

)«91 

3-0004S-5) 

20.00 

Jmi.1. 

iwn 

3-00046-8) 

18.00 

4a.  1, 

if»i 

3-00047-)) 

12.00 

Jan.  1, 

1991 

3-00048-0).-.... 

22.00 

Jan.  1. 

1991 

3-O0O49-8) ...... 

15.00 

Jan.\.  Itll 

3-O00Se-J)..„... 

s.se 

JmL  1, 

1991 

3-00051-fl» 

u.oo 

Jan.  4, 

1991 

3-00051-8) - 

19.00 

Jan.), 

1991 

3-00054-4). 

15.00 

Apr.  I,  1991 

3-00055-2) 

16.00 

Apr.  1. 

J991 

3-0005^  !)._.... 

23.00 

Apr.l, 

1991 

3-00057-9). 

ISM 

Apr.l, 

H91 

3-00058-7)-. 

i%M 

Apr.  1. 

Wtl 

3-00059-S) 

UM 

Apr.  J. 

mi 

3-0006O4I- 

940 

Apr.  1. 

1991 

3-0006W)     ... 

28.00 

Apr.  1, 

1991 

3-00062-S*. — 

9.50 

*pr.l. 

1991 

3-00063-3) 

16.00 

Apr.  1. 

1991 

3-00064-1) 

25X0 

Apr.  1, 

1991 

3-0006S4Q 

21J0O 

Apr.  1, 

1991 

3-00066-S) 

12.00 

Apr.  1, 

1991 

3-00067-4)- 

13.00 

Apr.  1, 

1991 

3-0006ft-4)„.... 

17.00 

Apr.  1. 

1991 

3-00069-2).-.... 

550 

Apr.  1, 

1991 

3-0007O-6)- 

28.00 

Apr.  1, 

1991 

3-O0071-4)_.._. 

20.00 

Apr.  1. 

1991 

3-00072-2) 

7.00 

Apr.  1, 

1991 

3-00073-1).-.... 

18.00 

Apr.  1, 

1991 

3-00074-9) 

7.50 

Apr.l, 

1991 

3-O007S-7)„.._ 

tsoo 

Apr.  1. 

1991 

3-00076-5).-.... 

18.00 

Apr.l, 

1991 

3-00077-«„ 

17.00 

Apr.l. 

1991 

3-00078-*) 

25.00 

Apr.l, 

W91 

3-00079-0)....„. 

VM 

Apr.l. 

1991 

3-0008O-3). — 

MM 

Apr.l, 

1991 

3-00081-1) 

26.00 

Apr.l, 

1991 

3-00082-0). 

MM 

•Apr.l, 

1990 

3-00083-«) 

7iM 

Apr.  1. 

1991 

3-00084-6) 

17.00 

Apr.l. 

1991 

3-00065-4) 

28.00 

Apr.l. 

1991 

3-00086-2) 

T8.0B 

Apr.l. 

1991 

3-00087-1) 

17.00 

Apr.l. 

1991 

3-00088-9) 

30.00 

Apr.l. 

1991 

3-00089  7) 

MM 

Apr.l, 

1991 

3-00090-*). 

nm 

•Apr.l. 

1990 

3-00091-9) 

20.00 

Apr.l, 

1991 

3-00092-7) 

22.00 

Apr.l. 

1991 

3-00093-5)....-. 

18.00 

•Apr.l 

,1990 

3-00094-3) 

24.00 

Apr.l. 

1991 

3-00095-1) 

21.00 

Apr.l. 

1991 

3-00096-0)..-... 

14.00 

Apr.l. 

1991 

3-00097-8) 

11.00 

Apr.l, 

1991 

3-00098-6) 

15.00 

Apr.l, 

1991 

3-00099-4).™... 

17.00 

Apr.l, 

1991 

3-00100-1) 

6.00 

•Apr.l, 

1990 

3-00101-0) 

6.50 

Apr.l, 

1991 

Title 


Stock  Number 


Price      RevMonDals 


THIe 


Stoch  Numb^f 


29  Parts: 

0-99 

100-499 

500-899 

900-1899. 

1900-1910(881901.116 

1910.999) 

1910  (88  1910.1000  to 

•nd) 

1911-1925 

1926 

1927-M 

30  Parts: 

1-199 

200-699. 
700-6K1.. 


(869-013-00102-8) 29.00  Apr.  1,  1991 

(869-013-00103-6) 11.00  Apr.  1,  1991 

(869-013-00104-4) 28.00  My  1.  1991 

(869-013-00105-2) 18.00  July  1.  1991 

(869-013-00106-1) 7.50  July  1.  1991 

(869-011-00107-6) 26.00  July  1.  1990 

(869-013-00108-7) 12.00  July  1.  1991 

(869-013-00109-5) 24.00  July  1.  1991 


31  Parts: 

•0-199 

200-lnd 

32  Parts: 
1-39.  Vol.  I... 
1-39.  Vol.  8.. 
1-39,  Vol.  ■., 

1-189 

190-399  

400-629 

630-699  

700-799  

800-6id 

33  Parts: 

1-124 

125-199  

200-fad 

34  Parts: 

1-299 

300-399  

400-End 


(869-013-00110-9) 14.00 

.(869-013-00111-7) 9.00 

.  (869-013-001 12-S) 12.00 

(869-013-00113-3) 25.00 

(869-013-00114-1) 22.00 

.(869-013-00115-0) 15.00 

.  (869-013-00116-S) 21.00 

(869-013-00117-6) 15.00 

(869-0 1 3-00 1 1 8-4) 20.00 


.... 


15.00 
19.00 
18.00 

.(869-013-00119-2) 25.00 

.(869-011-00120-3) 28.00 

.(869-011-00121-1) 24.00 

.  (869-013-00122-2) 14.00 

.  (869-013-00123-1) 17.00 

.  (869-013-00124-9) 18.00 

.(869-011-00125-4) 16.00 

.  (869-013-00126-5) 18.00 

.  (869-013-00127-3) 20.00 

.  (869-013-00128-1) 24.00 

,  (869-013-00129-0) 14.00 

,  (869-013-00130-3) 26.00 

10.00 

13.00 
.26.00 


35 (869-013-00131-1)., 

36Parts:  j 

1-199 (869-013-00132-0).. 

200-6»d (869-013-00133-8)., 

37 (869-013-00134-6)., 

38  Parts: 

<>-17 (869-013-00135-4) 24.00 

18-W (869-013-00136-2) 22.00 

39 (869-013-00137-1) 14.00 

40  Parts: 

1-51 (869-013-00138-9). 

52 (869-013-00139-7). 

53-60 (869-013-00140-1)., 

61-80 „„...,.  (869-013-00141-9). 


27.00 
28.00 
31.00 
14.00 

81-85 (869-013-00142-7) 11.00 

*«6-99 (869-013-00143-5) 29.00 

100-149 (869-013-O0144i4) 30.00 

'50-189 (869-013-00145-1) 20.00 

190-259 (869-013-00146-0) 13.00 

260-299 (869-01 1-00147-5) 22.00 

*300-399. — (869-013-00148-6) 13.00 

400-424 (869-013-00149-4) 23.00 

425-699 (869-013-00150-8)..-...     23.00 

700-789 (869-013-00151-6) 20.00 

790-Jnd (869-013-00152-4) 22.00 

41Chaptars: 

1.  1-1  to  1-10 13.00 


My  1.  1991 

•July  1,  1989 

July  1.  1991 

Ally  1.  1991 

Ally  1.  1991 
kh  1.  1991 
Ally  1.  1991 

Ally  1.  1991 
Ally  1.  1991 

■Ally  1,  1984 

*  Ally  1.  1984 

*Aily  1.  1984 

Ally  1.  1991 

Ally  1,  1990 

Ally  1,  1990 

Ally  1.  1991 

Ally  1.  1991 

Ally  1,  1991 

Ally  1.  1990 
Ally  1.  1991 
Ally  1.  1991 

Ally  1.  1991 
Ally  1,  1991 
Ally  1.  1991 

Ally  1,  1991 

Ally  1,  1991 
Ally  1,  1991 


15.00         Ally  1,  1991 


Ally  1.  1991 
Ally  1,  1991 

Ally  1.  1991 

Ally  1.  1991 
Ally  1.  1990 
Ally  1,  1991 
Ally  1,  1991 
Ally  1.  1991 
Ally  1.  1991 
Ally  1.  1991 
Ally  1,  1991 
Ally  1,  1991 
Ally  1.  1990 
Ally  1,  1991 
Ally  1,  1991 
•Ally  1,  1989 
Ally  1.  1991 
Ally  1,  1991 

•Ally  1,  1984 


1. 1-1 1  to  Appsndu,  2  (2  Rstarvad) 13.00 


3-6... 

7 

8 

9 

10-17.. 


14.00 
6.00 
4.50 

13.00 
9.50 

13.00 

13.00 


19.00 
26.00 
12.00 

23.00 


17.00 
12.00 
26.00 
18.00 


18.  Vol.  I,  Pom  1-5 

18.  Vol.  I.  Pom  6-19 

18.  Vol.  ■.  tan  20-52 13.00 

19-100 13.00 

1-100 (869-013-00153-2) 8.50 

101 „ (869-01 1-00154-8) 24.00 

102-200 (869-013-00155-9) 1 1.00 

201-&d _ (869-013-00156-7) 10.00 

42  Parts: 

1-60 (869-01 1-00157-2) 16.00 

61-399 (869-011-00158-1) 5.50 

400-429 (869-011-00159-9) 21.00 

430-6id  .„ (869-011-00160-2) 25.00 

43Parts: 

1-999 (869-01 1-00161-1).. 

1000-3999 (869-01 1-00162-9).. 

4000-M (869-01 1-00163-7)., 

44 (869-01 1-00164-5) .. 

48Parts: 

1-199 „ (869-01 1-00165-3).. 

200-499 (869-011-00166-1).. 

500-1 199. (869-01 1-00167-0).. 

1200-6id (869-011-00168-8).. 

4«  Parts: 

1-40 (869-01 1-00169-6) 14.00 

41-69 (869-01 1-00170-0) 14.00 

70-89 (869-01 1-00171-8) 8.00 

90-139 (869-01 1-00172-6) 12.00 

140-155 (869-01 1-00173-4) 13.00 

156-165 (869-01 1-00174-2) 14.00 

166-199 (869-01 1-O0175-1) 14.00 
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publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  panicipate  in  the 
rulemaKing  process  by  comthenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
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Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulatloits  to  amendatory  actions 
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Federal  Register  Index. 
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the  final  regulations  printed  in  the  Federal  Register.  Each  of 
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CFR  volumes  appears  both  in  the  Federal  RJegMer  each 
Monday  and  the  monthly  LSA  (Ust  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
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Affected 
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CFR  Sections  Affected  (LSA)"  for  the  years  t973  through 
1985  Reference  to  these  tables  will  enable  the  user  to 
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Volume  II  (Titles  17  thru  27) $25.00 
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class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
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Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volunf)es 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year  $195  "    . 

Six  months:  $9750  > 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 


Superintendent  of  Documents  Subscriptions  Order  Form 
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□  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  iT-n 

Tkmik  yom  fgr  ytur  »nkrt 


(Credit  card  expiratioa  dale) 


(Signature) 
4.  Mall  To:  Superintendent  of  Documenu.  Govenunent  Prindng  Office.  Washington.  D.C.  20402-9371 


(Rev.  2/90) 


Ofder  Now! 

The  United  States 
Government  Manual 
1991/92 

As  the  ofBdal  handbook  of  the  Fedefal 
Government,  the  Manual  it  the  best  soune  of 
infOTnatiaa  on  the  actiYitka^  hinctiona^ 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative.  judidaL  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  orgarazatian* 
in  whidi  the  United  States  participates. 
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where  to  go  and  who  to  tee  about  a  subject  of 
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The  hAamud  'a  publisiicd  by  the  Office  of  the 
Federal  Register,  National  Asdiiwcs  and  Records 
Administration. 

$23.00  per  copy 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *6901 


I I    X  l!i^  9  please  send  one  the 


C/urge  your  order. 
To  fax  your  onlere  and  Inquiries.  202-612-2250 


following  indicated  publication: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1991/92  at  $23.00  per 
copy.  S/N  069-000-00041-0. 


1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  10/92. After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 
2. 


(Company  ot  peisonal  nain^ 


(Additioaal  addreas/attantion  line) 


(Street  address) 


[Oty,  State,  ZIP  Code) 

I L ^_,^^, ^ 

(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  pt^ment: 

I I  Check  payable  to  the  Superintendent  of  Documenb 

D  GPO  Deposit  Account     I    I    I    I    I    iTI— H 
O  VISA,  or  MasteiCard  Account 

MM I  I  I  I  I  I  irrn 

■--     1.. ■, : — : r-r-r-       Thank  yoa  for  yom  orderl 

(Cndtt  caio  AKpiiatiOQ  date) 


(Signature) 
4.  Mail  lb:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,.  DC  20402-9325 


(Km  10-Sl) 


VOL 
5  6 


ISS 


1991 


UMI 


11-19-91 

Vol.  56  No.  223 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE  MICROFORM 
EDITION.     THIS  REPRODUCTION   IS  MADE  FROM  THE 
BEST  COPY  AVAILABLE. 


Tueisday 
November  19,  1991 


Jnited  States 
jovernment 
'rinting  Office 

SUPERINTENDENT 
3F  CXXUMENTS 
Vashington.  DC  20402 


:,t**«****«********5'  '^^^^  ^ 


DFFICIAL  BUSINESS 
penalty  for  pnvate  use.  $300 


A   PR   SERIft300S  NOV 
SERIALS   PROCESSING 
AJNIV  MICROFILMS 
300   H   2EEB   RD 
ANN  ARBOR      "I 


92      R 
INTL 
48106 


,mi'° 


CLASS  NEWSPAPER 


Postage  and  Fees  Paid 

U.S.  Government  Pnntir>g  Office 

<ISSN  0097-6326) 


11-19-91  I 

Vol.  56         No.  223 
PagM  5t299-69490 


Tuesday 
November  19,  1991 


BtMing  on  How  To  Use  ths  Federal  Remittor 

For  information  on  a  briefing  in  Washington.  DC  see 

announcement  on  the  inside  cover  of  this  issue. 


II 


Federal  Register  /  Vol.  56.  No.  223  /  Tuesday.  November  19.  1991 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofncial  holidays), 
by  the  OfHce  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20406.  under  the 
Federal  Register  Act  (49  Slat.  500,  as  amended.  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act.  44 
U.S.C.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form:  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington.  E)C  20402,  or  charge  to 
your  CPO  [)eposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  56  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subscriptions: 

Paper  or  fiche 

202-783-3238 

Magnetic  tapes 

512-2235 

Problems  with  public  subscriptions 

512-2303 

Single  copies/back  copies: 

Paper  or  fiche 

783-3238 

Magnetic  tapes 

512-2235 

Problems  with  public  single  copies 

512-2457 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

523-5240 

Magnetic  tapes 

512-2235 

Problems  with  Federal  agency  subscriptions 

523-5243 

FOR: 

WHO: 
WHAT: 


THE  FEDERAL  REGISTER 
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Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 
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The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
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2.  The  relationship  between  the  Federal  Register  and  Code 
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PROPOSED  RULES 

Onions  grown  in — 
Texas.  58324 

Agricultura  Department 

See  Agricultural  Marketing  Service;  Cooperative  State 
Research  Service;  Farmers  Home  Administration; 
Federal  Crop  Insurance  Corporation;  Forest  Service 

Antitrust  Division  I 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 

Lowes  Inc.  et  al.,  58399 
National  cooperative  research  notifications: 

Bell  Communications  Research,  Inc.,  58400 

OSINET  Corp..  58400 

1  .      -   : 

Army  Department  | 

See  Engineers  Corps  \ 

■ 
Biaclcstone  River  Vaiiey  Nationa!  Heritage  Corridor 
Comraission 

NOTICES 

Meetings;  Sunshine  Act,  58417 
Census  Bureau 

NOTICES 

Survey  determinations,  etc.: 
Manufacturing  area;  annual,  58352 

Children  and  Families  Administration 

NOTICES 

Meetings: 
Developmental  Disabilities  Interagency  Committee.  58388 

Commerce  Department 

See  Census  Bureau;  Foreign-Trade  Zones  Board; 

International  Trade  Administration;  National  Institute 
of  Standards  and  Technology;  National  Oceanic  and 
Atmospheric  Administration 

Committee  for  ttw  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Macau.  58389 

Malaysia,  58369 

Philippines,  58370 

Turkey.  58371 
Textile  consultation;  review  of  trade: 

Colombia.  58372 


Cooperative  State  Research  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  research  grants — 
Water  quality  program.  58484 

Defense  Department 

See  Engineers  Corps 

- 
Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Fcoterman.  Harold.  MJ)„  58400 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  program 
Field-initiated  studies.  58373 
National  English  literacy  demonstration  program  for 
individuals  of  limited  English  proficiency,  56480 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Crystal  Brands  Men's  Sportswear  Group,  58402 
Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Dislocated  workers  employment  and  training 
assistance,  56402 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Purdue  Research  Foundation,  58374 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Santa  Paula  Creek  Flood  Control  Study.  CA;  correction. 
58373 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
Identification  and  listing — 
Exclusions.  58312 
PROPOSED  RULES 

Water  pollution  control: 
Clean  Water  Act — 
Priority  toxic  pollutants,  numeric  compliance;  State 
compliance,  58420 


Commodity  Futures  Trading  Commission 

NOTICES  < 

Meetings;  Sunshine  Ad,  58417 
(4.  documents) 


Executhre  Office  of  the  President 

See  National  Drug  Control  Policy  Office;  Presidential 
Documents;  Trade  Representative,  Office  of  United 
States 
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Fanners  Home  Administration 

PROPOSED  RULES 
Program  regulations: 
Servicing  and  collections — 
Multiple  family  housing;  sen'icing  cases  where 

unauthorized  financial  assistance  was  received. 
58325 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Gulfstream.  58328 

Federal  Communications  Commission 

RULES 

Common  carrier  services — 

Cellular  applications  using  random  selection  or  lotteries 
instead  of  comparative  hearings:  CFR  correction. 
58315 
Radio  stations:  table  of  assignments: 

Washington  et  al.,  58315 
NOTICES 
Committees:  establishment,  renewal,  termination,  etc.: 

Advanced  Television  Service  Advisory  Committee.  58375 
Meetings:  Sunshine  Act.  58417 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  endorsements,  etc.: 

Corn,  grain  sorghum,  and  soybeans,  58301 
PROPOSED  RULES 
Crop  insurance:  various  commodities: 

Peanuts,  58323 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 

New  York  et  al..  58313 
NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
National  Urban  Search  and  Rescue  System  Advisory 
Committee.  58376 
Disaster  and  emergency  areas: 
Maine.  58377 
Massachusetts,  58378 
(2  documents) 
Grants  and  cooperative  agreements:  availability,  etc.: 
Individual  and  family  programs,  and  public  assistance 
program;  amounts  adjustments,  58378 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Granite  State  Gas  Transmission.  Inc..  58374 

Southern  Natural  Gas  Co..  58375 

Texas  Eastern  Transmission  Corp..  58375 

Williston  Basin  Interstate  Pipeline  Co..  58375 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  58378 

Federal  Reserve  System 

RULES 

Extensions  of  credit  by  Federal  Reserve  banks  (Regulation 

A): 
Discount  rates — 

Chang-,  58303 


NOTICES 

Agency  information  collection  activities  under  OMB  review. 

58379 
Meetings;  Sunshine  Act.  58417 
Applications,  hearings,  determinations,  etc.: 

First  Banks.  Inc.,  et  al..  58383 

Johnson,  Mark  Oliver,  58383 

Lanier  Bankshares,  Inc.,  58384 

Federal  Trade  Commission 

PROPOSED  RULES 

Trade  regulation  rules: 

Funeral  industry  practices;  oral  presentations  and  staff 
documents  availability.  58330 
NOTICES 
Prohibited  trade  practices: 

Alpha  Acquisition  Corp.  et  al.,  58384 

Elexis  Corp.,  58384 

Phillips,  Wayne,  et  al.,  58387 

Sentinel  Group,  Inc..  58388 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Privacy  Act: 
Systems  of  records,  58414 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Oregon  chub,  58348 
Parish's  daisy,  etc.  (five  limestone  endemic  plants  from 

Southern  California,  58332 
Upland  combshell,  etc.  (freshwater  mussels  in  Mobile 
River  drainage).  58339 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
58394 

Food  and  Drug  Administration 

NOTICES 

Biological  products: 
Export  applications — 
Genie  HIV-l/HIV-2  EI  A  test.  58389 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Fludara,  58388 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California — 
Apple  Computer,  Inc.,  electronic  data  processing  and 
communications  equipment  manufacturing  plant, 
58354 
Connecticut — 
NorMag.  Inc..  electric  transformer  parts  manufacturing 
facility.  58354 
Hawaii.  58355 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 
Pacific  Northwest  Region;  correction.  58352 

Environmental  statements:  availability,  etc.: 
Francis  Marion  National  Forest.  SC.  58352 
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Klickitat  National  Recreation  River,  WA.  58352 
White  Salmon  National  Scenic  River,  WA,  58352 

Geological  Survey 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
58394 

Health  and  Human  Services  Department 

See  also  Children  and  Families  Administration;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health;  Social 
Security  Administration 

RULES 

Acquisition  regulations: 
Insurance;  liability  to  third  persons  limitation,  58315 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Care  Financing  Administration,  58390 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
58390  • 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
December,  58391 

Hearings  and  Appeals  Office,  Interior  Department 

PROPOSED  RULES 

Hearings  and  appeals  procedures: 
Surface  coal  mining;  special  rules,  58330 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey:  Hearings 
and  Appeals  Office,  Interior  Department;  Land 
Management  Bureau;  National  Park  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Meetings: 
Information  Reporting  Program  Advisory  Committee, 
58416 

International  Trade  Administration 

NOTICES 

Antidumping: 

Circular  welded  carbon  steel  pipes  and  tubes  from 
Thailand,  58355 

Potassium  permanganate  from  Spain,  58361 
Short  supply  determinations: 

Hexagonal  trilobe  steel  tubes,  58366 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Uranium  from  U.S.S.R.,  58397 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

Recyclable  commodities,  railroad  rates;  compliance 
procedures.  58317 
Tariffs  and  schedules: 

Railroad  transportation  contracts.  58320 


NOTICES 

Rail  carriers: 

Cost  ratio  for  recyclables:  determination,  etc.,  5^98 
Railroad  operation,  acquisition,  construction,  etc.: 

CMX  Trucking.  Inc..  58398 

Justics  Department 

See  also  Antitrust  Division:  Drug  Enforcement 

Administration 
RULES 

Privacy  Act;  implementation,  58304 
NOTICES 
Privacy  Act: 
Systems  of  records,  58399 

Lal>or  Department 

See  also  Employment  and  Training  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
58401 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 
California,  58393 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
StressTel  Corp.,  58405 

National  Archives  and  Records  Administration 

RULES 

NARA  facilities: 
Motion  picture,  sound,  and  video  research  room 
procedures,  58311 

National  Drug  Control  Policy  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  58408 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Integrated  Services  Digital  Network  (ISDN),  users  and 
implementors;  workshop,  58367 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Heart.  Lung,  and  Blood  Institute.  58392 
(2  documents) 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
2'  3'-didehydro-2',  3'dideoxycytidine  (dideoxycytidine). 
58392 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisl\ery  conservation  and  management: 

Pacific  Coast  groundfish.  58321 
NOTICES 

Fishery  management  councils:  hearings: 
Gulf  of  Mexico — 
Coast  migratory  pelagic  resources.  58367 
Shrimp,  58368 
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South  Atlantic — 
Mackerel,  58368 
Meetingsr 
Pacific  Fishery  Management  Council,  58368 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
]adwin  Canoe  Rental,  Inc.;  correction,  58395 
Southern  Highland  Handicraft  Guild.  Inc.  58395 

Environmental  statements;  availability,  etc.: 
Petrified  Forest  National  Park,  AZ,  58395 

Meetings: 
Jazz  Preservation  Advisory  Commission,  58395 
Mississippi  River  Corridor  Study  Commission,  58396 
Upper  Delaware  Gtizen»  Advisory  Council,  58396 

National  Register  of  Historic  Places: 
Pending  nominations.  58397 

National  Science  Foundation 

NOTICES 
Meetings: 
Undergraduate  Science,  Engineering,  and  Mathematics 
Education  Proposal  Review  Panel,  58405 

Nuclear  Refulatory  Cowwnlaalow 

NOTICES 

Meetings: 
Uniform  low-level  radioactive  waste  manifest 
development,  58405 

Applications,  hearings,  deterwinations,  eta: 
BP  Chemicals  America,  Inc.,  58406 
Sacramento  Municipal  Utility  District,  58407 

Office  Of  Unitad  Stotet  Trade  RepreMntafhre 

See  Trade  Representative,  Office  of  United  States 

Oversight  Board 

NOTICES 

Meetings;  regional  advisory  councils: 
Regions  IV  through  VI.  58408 

Pttysiclan  Payment  Review  Commission 

NOTICES 
Meetings,  58409 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Dutch-An-  erican  Heritage  Day  (Proc.  6375),  58299 
PhiIanth^  py  Day,  National  (Proc.  6376],  58489 

PubHc  Heaich  Service 

See  Food  and  Drug  Administration:  Health  Resources  and 
Services  Administration:  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  58409 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Boston  Stock  Exchange,  Inc.,  58411 

Midwest  Stock  Exchange,  Inc.,  58411 

Philadelphia  Stock  Exchange.  Inc.,  58411 
Applications,  hearing,  determinations,  etc: 

Public  utility  holding  company  filings.  58412 


Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  del^ations,  58393 

State  Department 

NOTICES 

Bridge  permit  applications: 
Brownsville.  TX.  58413 

Surface  Minirtg  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia,  58306 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Thailand: 
Copyri^t  enforcement,  58416 

Transportation  Department 
See  also  Federal  Aviation  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  58413 
Hearings,  etc. — 
Pan  American  World  Airways,  Inc.,  58413 

Traasury  Department 

See  Fiscal  Service;  Internal  Revenue  Service 
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Presidential  Documents 


Prociamatioii  6375  of  November  14, 1991 
Dutdi-Americaii  Heritage  Day,  1991 


By  the  President  of  the  United  Slates  of  America 

A  Proclamation 

On  November  16,  1776,  a  small  American  warship,  the  ANDREW  DORIA. 
sailed  into  the  harbor  of  the  tiny  Dutch  island  of  St.  Eustatius  in  the  West 
Indies.  Only  4  months  before,  the  United  States  had  declared  its  independence 
fipom  Great  Britain.  The  American  crew  was  delighted  when  the  Governor  of 
the  island,  Johannes  de  Graaf,  ordered  that  his  fort's  cannons  be  fired  in  a 
friendly  salute.  The  first  ever  given  by  a  foreign  power  to  the  flag  of  the  United 
States,  it  was  a  risky  and  courageous  act.  Indeed,  angered  by  Dutch  trading  of 
contraband  with  the  rebellious  colonies,  the  British  seized  the  island  a  few 
years  later.  De  Graaf  s  welcoming  salute  was  also  a  sign  of  respect,  and  today 
it  continues  to  symbolize  the  deep  ties  of  friendship  that  exist  between  the 
United  States  and  The  Netherlands. 

After  more  than  200  years,  the  bonds  between  the  United  States  and  The 
Netherlands  remain  strong.  Our  diplomatic  ties,  in  fact,  constitute  one  of  the 
longest  unbroken  diplomatic  relationships  with  any  foreign  country. 

Fifty  years  ago,  during  the  Second  World  War,  Dutch  and  American  service- 
men fought  side  by  side  to  defend  the  universal  cause  of  freedom  and 
democracy.  As  NATO  allies,  we  have  continued  to  stand  together  to  keep  the 
transatlantic  partnership  strong  and  to  maintain  the  peace  and  security  of 
Europe.  In  the  Persian  Gulf,  we  joined  as  coalition  partners  to  repel  aggression 
and  to  uphold  the  rule  of  law. 

While  the  ties  between  the  United  States  and  The  Netherlands  have  been 
tested  by  time  and  by  the  crucible  of  armed  conflict,  the  Dutch-American 
heritage  is  even  older  than  our  official  relationship.  Indeed,  it  dates  back  to 
the  early  17th  century,  when  the  Dutch  West  India  Company  founded  New 
Netherland  and  its  main  settlements.  New  Amsterdam  and  Fort  Orange — 
better  known  today  as  New  York  City  and  Albany. 

From  the  earliest  days  of  our  Republic,  men  and  women  of  Dutch  ancestry 
have  made  important  contributions  to  American  history  and  culture.  The 
influence  of  our  Dutch  ancestors  can  still  be  seen  not  only  in  New  York's 
Hudson  River  Valley  but  also  in  Pennsylvania  along  the  Schuylkill  River  and 
in  communities  like  Holland,  Michigan,  where  many  people  trace  their  roots  to 
settlers  from  The  Netherlands.  Generations  of  Dutch  immigrants  have  en- 
riched the  United  States  with-  the  unique  customs  and  traditions  of  their 
ancestral  homeland — a  country  that  has  given  the  world  great  artists,  celebrat- 
ed philosophers,  and  leaders  of  international  business. 

On  this  occasion,  we  also  remember  many  celebrated  American  leaders  of 
Dutch  descent.  Three  Presidents,  Martin  Van  Buren,  Theodore  Roosevelt,  and 
Franklin  D.  Roosevelt,  came  from  Dutch  stock.  Arthur  Vandenberg.  who  after 
World  War  II  played  a  crucial  role  in  the  development  of  our  bipartisan 
foreign  policy,  the  strategy  of  containment,  and  the  establishment  of  NATO, 
also  traced  his  roots  to  The  Netherlands. 
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Our  Dutch  heritage  is  seen  not  only  in  our  people  but  also  in  our  experience  as 
a  Nation.  Our  traditions  of  religious  freedom  and  tolerance,  for  example,  have 
spiritual  and  legal  roots  among  such  early  settlers  as  the  English  Pilgrims  and 
the  French  Huguenots,  who  first  found  refuge  from  persecution  in  Holland. 
The  Dutch  Republic  was  also  among  those  systems  of  government  that 
inspired  our  Nation's  Founders  as  they  shaped  our  Constitution. 

In  celebration  of  the  long-standing  friendship  that  exists  between  the  United 
States  and  The  Netherlands,  and  in  recognition  of  the  many  contributions  that 
Dutch-Americans  have  made  to  our  country,  the  Congress,  by  House  Joint 
Resolution  177,  has  designated  November  16. 1991.  as  "Dutch-American  Herit- 
age Day"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  16. 1991,  as  Dutch-American  Heritage 
Day.  I  encourage  all  Americans  to  observe  this  day  with  appropriate  ceremo- 
nies and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  InsuraiKe  Corporation 

7  CFR  Part  401 

[Amdt  Na  45;  Doe.  Na  0270s] 

General  Crop  Insurance  Regulations; 
Com,  Grain  Sorghum,  and  Soyt>ean 
Endorsements 

aqency:  Federal  Crop  Insurance 
Corporation.  USD  A. 
ACTION:  Interim  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
General  Crop  Insurance  Regulations  (7 
CFR  part  401).  effective  for  the  1992  crop 
year  only,  by  amending  the  Com 
Endorsement  {7  CFR  401.111),  Grain 
Sorghum  Endorsement  (7  CFR  401.113), 
and  the  Soybean  Endorsement  (7  CFR 
401.117),  to  extend  the  contract  change 
date  for  these  crops  to  January  31, 1992. 
The  intended  effect  of  this  rule  is  to 
extend  the  contract  change  date,  that 
date  by  which  all  contract  changes  must 
be  on  file  in  the  service  office. 
DATES:  This  interim  rule  is  effective  on 
November  19, 1991.  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than 
December  19. 1991,  to  be  sure  of 
consideration. 

ADDRESSES:  Written  comments  on  this 
interim  rule  should  l>e  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (703)  235-1168. 

SUPPLEMENTART  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 


Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  Com,  Grain  Sorghum,  and  Soybean 
Endorsement  regulations  affected  by 
this  rule  under  those  procedures.  The 
sunset  review  date  established  for  Com 
is  April  1. 1992;  for  Soybeans,  October  1. 
1992;  and  for  Grain  Sorghum.  July  1, 
1992. 

James  E.  Cason,  Manager,  FCIC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defmed  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burdfen 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

TTiis  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.45a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  amends  the  Genera! 
Crop  Insurance  Regulations  (7  CFR  part 
401)  to  extend  the  contract  change  date 
for  Com,  Grain  Sorghum,  and  Soybeans 
to  January  31. 1992.  The  contract  change 
date,  included  in  the  crop  insurance 
policy,  is  the  date  by  which  all  contract 
changes  must  t>e  on  file  in  the  service 
office.  The  current  earliest  contract 


change  date  for  Com,  Grain  Sorghum 
and  Soybeans  is  November  30. 

FQC  has  under  consideration 
amendments  to  the  Com,  Grain 
Sorghum,  and  Soybean  endorsements  to 
add  provisions  for  Prevented  Planting 
and  Late  Planting  to  such  policies  which 
would  make  these  provisions  part  of  the 
policy  and  readily  available  to  the 
policyholder,  should  the  need  arise.  In 
addition,  utilization  of  the  Prevented 
Planting  and  Late  Planting  provisions 
should  reduce  the  need  for  disaster 
payments  in  the  event  that  the  insured 
crop  is  not  planted,  due  to  conditions 
beyond  control  of  the  policyholder. 

There  would  not  be  sufHcient  time  for 
FCIC  to  publish  a  forthcoming  notice  of 
proposed  rulemaking  amending  such 
policies;  solicit  public  comment,  and 
publish  a  final  rule  before  the  contract 
change  date.  Therefore.  James  E.  Cason, 
Manager,  FCIC  has  determined  that 
extension  of  the  contract  change  date  is 
necessary  to  provide  sufficient  time  for 
FCIC  to  publish  a  notice  of  proposed 
rulemaking  amending  the  Com.  Grain 
Sorghum,  and  Soybean  Endorsements  in 
the  near  future;  such  extension  not  being 
detrimental  to  any  program  recipient, 
and  that  publication  of  the  extended 
contract  change  date  as  a  proposed  rule 
for  notice  and  comment  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  Therefore,  good  cause  is  shown 
for  making  this  rule  effective  upon 
pubhcation. 

FCIC  is  soliciting  comments  on  this 
rule  for  30  days  following  publication  in 
the  Federal  Register.  This  rule  will  be 
scheduled  for  review  so  that  any 
amendment  made  necessary  by  public 
comments  made  be  published  as  soon  as 
possible..        .  II  . 

Written  comments  should  be  tent  to 
Peter  F.  Cole,  Office  of  the  Manager. 
Federal  Crop  Insurai>ce  Corporation, 
room  4090,  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

All  written  comments  received 
pursuant  to  this  interim  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 
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List  of  Subjects  in  7  CFR  Part  401 

Crop  Insurance:  Corn.  Crain  Sorghum, 
Soybeans. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  provisions  of  the 
General  Crop  Insurance  Regulations  (7 
CFR  part  401).  effective  for  the  1992  crop 
year  only,  in  the  following  instances: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  Section  401.111  is  amended  by 
revising  subsection  9  of  the  policy  to 
read  as  follows: 

§401.111    Com  endorsement 

•  *         •         •         • 

9.  Contract  changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  dale  for  counties  with  an  April 
15  cancellation  date  (January  31. 1992.  for  the 
1992  crop  year  only),  and  by  November  30 
preceding  the  cancellation  date  (January  31, 
1992.  for  1992  crop  year  only),  for  all  other 
counties. 

3.  Section  401.113  is  amended  by 
revising  subsection  9  of  the  policy  to 
read  as  follows: 

§  40 1 . 1 1 3    Grain  aorghum  endorsement 

•  *         •         •         « 

9.  Contract  changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  (January  31, 1992.  for  the 
1992  crop  year  only),  and  by  November  30 
preceding  the  cancellation  date  (January  31, 
1992.  and  for  1992  crop  year  only),  for  all 
other  counties. 

4.  Section  401.117  is  amended  by 
revising  subsection  9  of  the  policy  to 
read  as  follows: 

§401.117    SoytMan  endorsement 

•  •        *        •        • 

9.  Contract  changes. 

Contract  changes  will  t>e  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  (January  31. 1992,  for  the 
1992  crop  year  only),  and  by  November  30 
preceding  the  cancellation  date  (January  31. 
1992.  and  for  1992  crop  year  only),  for  all 
other  counties. 

Done  in  Washington,  DC  on  November  6. 
1991. 

lames  E.  Cason, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  91-27728  Filed  ll-ltMH;  8:45  am) 
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Agricultural  Mariceting  Service 

7  CFR  Part  979 

(Docket  Na  FV-91-436] 

Melons  Grown  in  South  Texas; 
Expenses 

AGENCY:  Agricultural  Marlceting  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  under  Marketing  Order  No. 
979  for  the  1991-92  fiscal  period. 
Authorization  of  this  budget  enables  the 
South  Texas  Melon  Committee 
(committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTlve  DATES:  October  1. 1991. 
through  September  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clarlc,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-720-2020. 
SUPPtEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979],  regulating  the  handling  of  melons 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  27  handlers 
of  South  Texas  melons  under  this 
marketing  order,  and  approximately  27 
producers.  Small  agricultural  producers 


have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121. GOl)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  South  Texas  melons.  They 
are  familiar  with  the  committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget. 

The  committee,  in  a  mail  vote  which 
was  completed  on  September  19, 1991, 
unanimously  recommended  a  1991-92 
budget  of  $93,187  for  personnel,  office, 
and  travel  expenses,  the  same  as  last 
year.  The  assessment  rate  and  funding 
for  the  research  and  promotion  projects 
will  be  recommended  at  the  committee's 
organization  meeting  tentatively 
scheduled  for  November  26, 1991.  Funds 
in  the  reserve  at  the  beginning  of  the 
1991-92  fiscal  period,  estimated  at 
$307,039,  were  within  the  maximum 
permitted  by  the  order  of  two  fiscal 
periods'  expenses.  These  funds  will  be 
adequate  to  cover  any  expenses 
incurred  by  the  committee  prior  to  the 
approval  of  the  assessment  rate. 

Since  no  assessment  rate  is  being 
recommended  at  this  time,  no  additional 
costs  will  be  imposed  on  handlers. 
Therefore,  the  Administrator  of  the  AMS 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  oh  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  October  21, 1991  (56 
FR  52481).  This  document  contained  a 
proposal  to  add  S  979.214  to  authorize 
expenses  for  the  committee.  This  rule 
provided  that  interested  persons  could 
file  comments  through  October  31. 1991. 
No  comments  were  filed. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  1991  fiscal 
period  began  on  October  1. 1991,  and  the 
committee  needs  approval  to  t)ay  its 
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expenses  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  hereby 
amended  as  follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.iS.C.  601-674. 

2.  A  new  §  979.214  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§979.214    Expenses. 

Expenses  of  $93,187  by  the  South 
Texas  Melon  Committee  are  authorized 
for  the  fiscal  period  ending  September 
30, 1992.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  November  13, 1991. 
WUliam  I.  Doyle, 

Associate  Deputy  Director,  Fruit  and 

Vegetable  Division. 

[FR  Doc.  91-27719  Filed  ll-lfr-Ol:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  201 

(Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  In  Discount 
Rates 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A — Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  recent  approval  of  a  reduction 
in  discount  rates  at  each  Federal 
Reserve  Bank.  The  discount  rate  is  the 
interest  rate  that  is  charged  depository 
institutions  when  they  borrow  from  their 
district  Federal  Reserve  Banks.  The 
Board  acted  on  requests  submitted  by 
the  Boards  of  Directors  of  the  twelve 
Federal  Reserve  Banks. 
■FFlcnvi  dates:  The  amendments  to 
Regulation  A  were  effective  November 
13, 1991.  The  discount  rate  changes  were 
effective  on  the  dates  specified  in 
SS  201.51  and  201.52. 


FOR  FURTHER  INFORMATION  CONTACT 

William  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257):  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TTD)  (202/452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14, 
19,  et  al.,  of  the  Federal  Reserve  Act.  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Reserve  Bank 
extensions  of  credit.  The  discount  rate  is 
the  interest  rate  that  is  charged 
depository  institutions  when  they 
borrow  from  their  district  Federal 
Reserve  Banks. 

The  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks 
effective  on  the  dates  specified  below. 
The  Board  took  this  action  against  the 
background  of  sluggish  expansion  of  the 
monetary  and  credit  aggregates  in  an 
environment  of  abating  inflationary 
pressures.  The  reduction,  in  part,  also 
realigns  the  discount  rate  with  other 
short-term  market  rates. 

The  provisions  of  5  U.S.C,  553(b) 
relating  to  notice  and  public  I 

participation  were  not  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  Board  for  the 
"good  cause"  stated  above  finds  that 
delaying  the  changes  in  the  discount 
rates  listed  in  Regulation  A  to  allow 
notice  and  public  comment  on  the 
changes  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest.* 

The  provisions  of  5  U.S.C.  553(d) 
generally  prescribing  30  days'  prior 
notice  of  the  effective  date  of  a  rule 
have  not  been  followed  because  section 
553(d)  provides  that  such  prior  notice  is 
not  necessary  whenever  there  is  good 
cause  for  finding  that  such  notice  is 
contrary  to  the  public  interest.  As 
previously  stated,  the  Board  determined 
that  delaying  the  changes  in  the 
discount  rates  listed  in  Regulation  A  is 
contrary  to  the  public  interest. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354,  5  use.  601  et  seq.).  the  Board 
certifies  that  the  changes  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  changes  reduce  rates  of  interest 
charged  to  borrowers  from  Reserve 
Banks,  and  the  amendments  will  have 


no  general  effect  on  regulatory  burdens 
for  all  depository  institutions,  no 
specific  effect  on  such  burdens  for  small 
depository  institutions,  and  have  no 
particular  advnrse  effect  nn  other  small 
entities. 

List  of  Subjects  in  12  CFR  Part  201 

Credit.  Federal  Reserve  System. 

PART  201-{  AMENDED] 

For  the  reasons  outlined  above,  the 
Board  of  Governors  amends  12  CFR  part 
201  as  set  forth  below: 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees.  10(a).  10(b).  13, 13a,  14(d) 
and  19  of  the  Federal  Reserve  Act  (12  U.S.C^ 
347a,  347b,  343  et  seq..  347c.  348  et  seq..  357, 
374,  374a  and  461):  and  sec.  7(b)  of  the 
International  Banking  Act  of  1978  (12  U.S.C. 
347d). 

2.  Section  201.51  is  revised  to  read  as 
follows: 

S  201.51    Short-term  adjustment  credit  for 
depository  Institutions. 

The  rates  for  short-term  adjustment 
credit  provided  to  depository 
institutions  under  {  201.3(a}  of 
Regulation  A  are: 


Federal  Resarve  Bank 

Rate 

Effective 

Boston _.„„„»_ 

New  York. *..«...««....... 

ruaaoeipma .«..«»..»»... 

Qevaland 

4.S 
4.S 

Nov.  6.  1901. 
Nov.  6,  19S1. 
Nov.  6.  1991. 
Nov.  6.  1991. 
Nov.  e.  1991. 

Atlama .. 

Chicago 

St  [Mil ™.. 

Nov.  6.  1991. 
Nov.  6.  1901. 
Nov.  7.  1901. 

Minneapolis 

Kansas  Clty..„ _.... 

Dallas 

Nov.  e,  1001. 
Nov.  6.  1991. 
Nov.  6,  1901. 

San  Francisco 

Nov.  6,  1001. 

3.  Section  201.52  is  revised  to  read  as 
follows: 

S201.Sa    Eitended  credit  for  deposHory 
kistitutione. 

(a)  Seasonal  credit.  The  rates  for 
seasonal  credit  extended  to  depository 
institutions  under  i  201.3(b)(1)  of 
Regulation  A  are: 


■  The  Board'!  Rulei  of  Procedure  provide  that 
advance  notice  and  deferred  efTective  dale  will 
ordinarily  l>e  omitted  in  the  public  Interest  for 
uhanget  in  discount  rates.  12  CFR  282.2(e). 


Federal  Reserve  Bank 

Rate 

Effective 

Boston ...._.... 

New  York 

■ 

Nov.  6.  1001. 
Nov.  6.  1091. 

PWladelphJa ™ 

Cleveland „... 

RIcfimood 

Atlanta 

Stl^KllB.™ 

Minneapolis 

Kansas  City .............-.„,._. 

Nov.  e,  1001. 
Nov.  6.  1001. 
Nov  6,  1091. 
Nov.  e,  100' 
Nov  6.  1001. 
Nov.  7,  1001. 
Nov.  6,  1091. 
Nov.  6,  1001. 

Dallas 

San  Francisco 

Nov.  6.  1091. 
Nov.  6,  1001. 
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(b)  Other  extended  credit  The  rates 
for  other  extended  credit  provided  to 
depository  mstitutions  ander  sustained 
liquidity  pressures  or  where  there  are 
exceptional  circumstances  or  practices 
involving  a  particular  institution  onder 
I  2(n.3(b](2]  of  Regulation  A  are: 


Fadarai  RsMD*  ■■* 

R«a 

EflactM 

Boston *....  .. 

45 

45 

Now.  S.  1901. 

Htm  Yorti  -. 

Nov.  6.  1991. 

m   >■  ii.iii^M 

45 

No*.  6.  1991. 

<~li   irHri< 

4.5 

Now.  *.  1991. 

Ricttny>nd 

4.5 

Nov  6.  1991. 

AHunfa         

4.5 
45 

Nov  6.  1991. 

Chicago 

Nov  6.  1991 

St.  toalB 

4.5 

Nov.  7.  >9ei. 

Minnaapaia 

4.5 

Nov  6.  1991. 

K*ia«B  cur- 

4.5 

Nov.  6.  1991 

DaAat 

4.5 

Nov.  S.  1991. 

San  Frandaoo 

4.5 

Nov.  6.  1991 

These  rates  apply  for  the  Hrst  30  days  of 
borrowing.  For  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will  be 
charged  which  takes  into  account  rates 
OQ  market  sources  of  funds,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  basic  discount  rate  pkis  one-half 
percentage  point  Where  extended  credit 
provided  to  a  particular  depository 
institution  is  anticipated  to  be 
outstanding  for  an  unusually  prolonged 
period  and  in  relatively  large  amounts, 
the  30-day  time  period  may  be 
shortened. 

By  order  of  tlie  Board  of  Covemon  of  tha 
Federal  Reserve  Systen.  November  13. 190L 
WiliiHB  W.  Wilaa. 
Secretary  of  Ute  Board. 
|FR  Doc  91-27740  Piled  11-18-91:  MS  am] 


DEPARTMENT  OF  JUSTICfc 

28  CFR  Part  16 
(AAG/A  Ordw  No.  57-91] 

Exemption  of  Records  Systwns  Under 
tt>e  Privacy  Act 

AOCNCV:  Department  of  Justice. 
AcnoM:  Raal  rule. 

lUMMAirr.  The  Department  of  lustice  is 

amending  28  CFR  pari  la  55  IB-H.  1R72 
and  16.S1.  to  effect  miscellaneous 
changes  and  to  reflect  the  reassignment 
of  responsibility  for  three  Privacy  Act 
systems  of  recimls.  The  reassignment 
involves  records  of  the  Offices  of  the 
Deputy  Attorney  General  and  Associate 
Attorney  General,  and  the  Executive 
Office  for  Uaited  States  Attorneys. 
MiscellaneoBS  changes  to  these 
Sections  include  (1)  format  and/or 
editorial  changes  to  clarify  or  allect 


minor  corrections;  (2)  where 
appropriate,  additional  reasons  for 
retaining  certam  exemptions:  and  (3)  the 
removal  of  the  exemptions  from 
subsecUons  (e)(4KC)  and  (H)  as  they 
pertain  to  the  General  Files  Systems 
(JUSTICE/DAG-013  and  JUSTICE/ 
AAG-001)  which  are  maintained, 
respectively,  by  the  Offices  of  the 
Deputy  Attorney  General  and  Associate 
Attorney  General.  The  exemptions  are 
removed  because  the  Offices  are 
complying  with  the  requirements  of 
these  subsections  for  the  General  Files 
Systems. 

The  reassignment  of  responsibility  for 
three  Privacy  Act  systems  of  records  is 
the  result  of  organizational  changes 
within  the  Department.  First, 
management  responsibihty  for  the 
Organized  Crime  Drug  Enforcement 
Task  Force  has  been  reassigned  from 
the  Office  of  the  Associate  Attorney 
General  to  the  Office  of  the  Deputy 
Attorney  General  Consistent  with  this 
organizational  change,  a  Privacy  Act 
system  of  records  entitled  "Drug 
Enforcement  Task  Force  Evaluation  and 
Reporting  System  of  the  OfTice  of  the 
Associate  Attorney  General  (JUSTICE/ 
AAG-002)"  is  removed  from  5  16.72;  it  is 
redesignated  "Drug  Enforcement  Task 
Force  Evaluation  and  Reporting  System 
(JUSTICE/DAG-003)"  and  is  added  to 
5  16.71.  Second  management 
responsibility  for  Assistant  United 
States  Attorney  applicant  and  personnel 
records  has  been  moved  from  the  OfTice 
of  the  Deputy  Attorney  General  to  the 
Executive  Office  for  United  States 
Attorneys.  Consistent  with  this 
organizational  change,  two  Privacy  Act 
systems  of  records  entitled  "Assistant 
United  States  Attorneys  Applicant 
Records  System  (JUSTlCE/DAG-008)" 
and  "Appointed  Assistant  United  States 
Attorneys  Personnel  System  (JUSTICE/ 
DAG-002)"  are  removed  from  (  18.71. 
They  are  redesignated  "Assistant 
United  States  Attorneys  Applicant 
Records  System  (]USTICE/USA-Oier 
and  "Appointed  Assistant  United  States 
Attorneys  Personnel  System  (JUSTICE/ 
USA-G17)."  respectively,  and  are  added 
to  S  16.81. 

The  effects  of  the  changes  described 
above  are  internal  only;  they  will  have 
no  effect  on  the  public 

ayftCTtVl  OATI:  November  19. 1991. 

ran  FUMIIIKN  MPORMATIOM  CONTACT: 

Patricia  E.  Neely  (202)  514-6329. 

SUPPiCMCNTARY  IMPORMATION:  The 

character  of  the  systems  of  records  that 
are  the  subject  of  this  rule  may  be 
reviewed  by  referring  to  the  Federal 
Registoc  cites  where  they  were  last 


published  under  their  previous 
designations.  The  systems  may  be  found 
in  the  Federal  Register  as  indicated 
below: 

The  General  Files  Systems  (JUSTICE/ 
DAG-013  and  JUSTICE/ AAG-OOl) 
and  the  Drug  EnforcemenI  Task  Force 
Evaluation  and  Reporting  System  of 
the  Office  of  the  Associate  Attorney 
General  (JUSTICE/ AAG-002)  were 
last  published  on  September  12. 1985 
(50  FR  37295.  37297.  and  37298, 
respectively). 

Appointed  Assistant  United  States 
Attorneys  Personnel  System 
UUSTICE/DAG-002)  and  Assistant 
United  States  Attorneys  Applicant 
Records  System  (JUSTICE/DAG-003) 
were  last  published  on  October  21, 
1985  (50  FR  42603  and  42604. 
respectively). 

While  the  systems  will  be  repubhshed 
in  full  text  at  a  future  date,  notice  of  the 
reassignment  and  renaming  of  these 
systems  can  be  found  in  the  Notice 
Section  of  today's  Federal  Register. 

This  Order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

In  addition,  pursuant  to  S  U.S.C. 
553(b)(B)  and  (d)(3),  it  has  been 
determined  that  it  is  impracticable  and 
unnecessary  to  provide  for  public 
comment  and  that  it  is  not  in  the  public 
interest  to  delay  the  effective  date  of 
this  rule. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedures,  Courts,  Freedom  of 
Information.  Privacy  and  Sunshine  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  f)52a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  28  CFR  pari  16  is 
amended  as  set  forth  below. 

Dated:  November  5. 1961. 

Harry  H.  FUckia^r, 

Assislanl  Attorney  Cetierolfor 
Administration. 

PART  16-{AMENI)E01 

1.  The  authority  foi  part  18  continues 
to  read  as  follows: 
Authorilr  S  U.S.C  301.  552.  S52a.  5S2b(g). 
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553;  18  U.S.C.  4203(a)(1):  28  U.S.C.  509,  510, 
534;  31  U.S.C.  3717,  9701. 

2.  Section  16.71  is  revised  as  follows: 

9  16.71    Exemption  of  ttie  Office  of  the 
Deputy  Attorney  General  System— limited 
access. 

(a)  The  following  systems  of  records 
and  exempt  from  5  U.S.C.  552a(d)(l)  and 
(e)(1): 

(1)  Presidential  Appointee  Candidate 
Records  System  (jUSTICE/DAG-006). 

(2)  Presidential  Appointee  Records  System 
(jUSTICE/DAG-007). 

(3)  Special  Candidates  for  Presidential 
Appointments  Records  System  (JUSTICE/ 
DAG-OOe). 

(4)  Miscellaneous  Attorney  Personnel 
Records  System  (JUSTICE/DAG-Oll). 
These  exemptions  apply  only  to  the  extent 
that  information  in  these  systems  is  subject 
to  exemption  pursuant  to  5  U.S.C.  552a(k)(5). 

(b)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (d)(1)  because 
many  persons  are  contacted  who, 
without  an  assurance  of  anonymity, 
refuse  to  provide  information  concerning 
a  candidate  for  a  Presidential  appointee 
or  Department  attorney  position.  Access 
could  reveal  the  identity  of  the  source  of 
the  information  and  constitute  a  breach 
of  the  promise  of  confidentiality  on  the 
part  of  the  Department  of  Justice.  Such 
breaches  ultimately  would  restrict  the 
free  flow  of  information  vital  to  a 
determination  of  a  candidate's 
qualifications  and  suitabihty. 

(2)  From  subsection  (e)(1)  because  in 
the  collection  of  information  for 
investigative  and  evaluative  purposes,  it 
is  impossible  to  determine  in  advance 
what  exact  information  may  be  of 
assistance  in  determining  the 
qualifications  and  suitability  of  a 
candidate.  Information  which  may 
appear  irrelevant,  when  combined  with 
other  seemingly  irrelevant  information, 
can  on  occasion  provide  a  composite 
picture  of  a  candidate  for  a  position 
which  assists  in  determining  whether 
that  candidate  should  be  nominated  for 
appointment. 

(c)  The  following  systems  of  records 
are  exempt  from  5  U.S.C.  552a(c)(3)  and 
(4);  (d):  (e)(1).  (2).  (3)  and  (5);  and  (g): 

(1)  Drug  Enforcement  Task  Force 
Evaluation  and  Reporiing  System  (JUSTICE/ 
DAG-003). 

(2)  General  Files  System  of  the  Office  of 
the  Deputy  Attomey  General  (JUSTICE/ 
DAG-013). 

(d)  In  addition,  the  Drug  Enforcement 
Task  Force  Evaluation  and  Reporting 
System  is  exempt  from  5  U.S.C. 
552a(e)(4)(G)  and  (H).  The  exemptions 
for  the  Drug  Enforcement  Task  Force 
Evaluation  and  Reporting  System  apply 


only  to  the  extent  that  information  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(i)(2)  and  (K)(2).  The 
exemptions  for  the  General  Files  System 
apply  only  to  the  extent  that  information 
is  subject  to  exemption  pursuant  to  5 
U.S.C.  552a(j)(2),  (k)(l),  (k)(2)  and  (k)(5). 

(e)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3]  because 
making  available  to  a  record  subject  the 
accounting  of  disclosures  from  records 
concerning  him/her  could  reveal 
investigative  interest  on  the  part  of  the 
Department  of  Justice,  as  well  as  the 
recipient  agency.  This  would  permit 
record  subjects  to  impede  the 
investigation,  e.g.,  destroy  evidence, 
intimidate  potential  witnesses,  or  flee 
the  area  to  avoid  inquiries  or 
apprehension  by  law  enforcement 
personnel.  Further,  making  available  to 
a  record  subject  the  accounting  of 
disclosures  could  reveal  the  identity  of  a 
confidential  source.  In  addition,  release 
of  an  accounting  of  disclosures  from  the 
General  Files  System  may  reveal 
information  that  is  properly  classified 
pursuant  to  Executive  Order  12356,  and 
thereby  cause  damage  to  the  national 
security. 

(2)  From  subsection  (c)(4)  because 
these  systems  are  exempt  from  the 
access  provisions  of  subsection  (d) 
pursuant  to  subsections  (j)  and  (k)  of  the 
Privacy  Act. 

(3)  From  subsection  (d)  because  the 
records  contained  in  these  systems 
relate  to  official  Federal  investigations. 
Individual  access  to  these  records  could 
compromise  ongoing  investigations, 
reveal  confidential  informants  and/or 
sensitive  investigative  techniques  used 
in  particular  investigations,  or  constitute 
unwarranted  invasions  of  the  personal 
privacy  of  third  parties  who  are 
involved  in  a  certain  investigation.  In 
addition,  release  of  records  from  the 
General  Files  System  may  reveal 
information  that  is  properly  classified 
pursuant  to  Executive  Order  12356,  and 
thereby  cause  damage  to  the  national 
security.  Amendment  of  the  records  in 
either  of  these  systems  would  interfere 
with  ongoing  law  enforcement 
proceedings  and  impose  an  impossible 
administrative  burden  by  requiring  law 
enforcement  investigations  to  be 
continuously  reinvestigated. 

(4)  From  subsections  (e)(1)  and  (e)(5) 
because  in  the  course  of  law 
enforcement  investigations  information 
may  occasionally  be  obtained  or 
introduced  the  accuracy  of  which  is 
unclear  or  which  is  not  strictly  relevant 
or  necessary  to  a  specific  investigation. 


In  the  interests  of  effective  law 
enforcement,  it  is  appropriate  to  retain 
all  information  that  may  aid  in 
establishing  patterns  of  criminal 
activity.  Moreover,  it  would  impede  any 
investigative  process,  whether  civil  or 
criminal,  if  it  were  necessary  to  assure 
the  relevance,  accuracy,  timeliness  and 
completeness  of  all  information 
obtained. 

(5)  From  subsection  (e)(2)  because  in  a 
law  enforcement  investigation  the 
requirement  that  information  be 
collected  to  the  greatest  extent  possible 
from  the  subject  individual  would 
present  a  serious  impediment  to  law 
enforcement  in  that  the  subject  of  the 
investigation  would  be  informed  of  the 
existence  of  the  investigation  and  may 
therefore  be  able  to  avoid  detection, 
apprehension,  or  legal  obligations  or 
duties. 

(6)  From  subsection  (e)(3)  because  to 
comply  with  the  requirements  of  this 
subsection  during  the  course  of  an 
investigation  could  impede  the 
information  gathering  process,  thus 
hampering  the  investigation. 

(7)  From  subsections  (e)(4)  (G)  and  (H) 
because  no  access  to  these  records  is 
available  under  subsection  (d)  of  the 
Privacy  Act.  (This  exemption  applies 
only  to  the  Drug  Enforcement  Task 
Force  Evaluation  and  Reporting 
System.) 

(6)  From  subsection  (g)  because  these 
systems  of  records  are  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(j)  and  (k)  of  the  Privacy  Act. 

3.  Section  16.72  is  revised  as  follows: 

{16.72    Exemption  of  Office  of  the 
Asaoclate  Attomey  Qenarai  System— 
limited  aecesa. 

(a)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a(c)  (3)  and  (4): 
(d):  (e)(1),  (2),  (3)  and  (5);  and  (g): 

(1)  General  Files  System  of  the  Office  of 
the  Associate  Attorney  General  (JUSTICE/ 
AAG-OOl). 

These  exemptions  apply  only  to  the  extent 
that  information  in  the  system  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552a(j)(2), 
(k)(l),  (k)(2)  and  (k)(5). 

(b)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because 
making  available  to  a  record  subject  the 
accounting  of  disclosures  from  records 
concerning  him/her  could  reveal 
investigative  interest  on  the  part  of  the 
Department  of  Justice,  as  well  as  the 
recipient  agency.  This  would  permit 
record  subjects  to  impede  the 
investigation,  e.g.,  destroy  evidence, 
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intimidate  potenbal  witnesee*.  or  flee 
the  area  to  evoid  tnquihet  or 
apprehension  by  law  •aforcement 
personnel  Further,  making  available  to 
a  record  aubject  the  accounting  of 
disclosures  could  reveal  the  tdeniity  of  ■ 
confidential  source.  In  addilion,  releaee 
of  an  accounting  of  disclcsarcs  may 
reveal  information  that  is  properly 
classiTied  pursuant  to  Executive  Order 
12356.  and  thereby  canse  damage  to  the 
national  security. 

(2)  From  subsection  (cX4)  because  this 
system  is  exempt  from  the  access 
provisions  of  subsection  (d)  ptmuant  to 
subsections  ()H2),  (kMl).  (kK2)  and  (kM5) 
of  the  Privacy  Act 

(3)  From  subsection  (d)  because  the 
records  contained  in  this  system  relate 
to  official  Federal  investigations. 
Individual  access  to  these  records  could 
compromise  ongoing  investigations. 
reveal  confidential  informants  and/or 
sensitive  investigative  techniques  used 
in  particular  investigations,  or  constitute 
unwarranted  invasions  of  the  personal 
privacy  of  third  parties  who  are 
involved  in  a  certain  investigation.  In 
addition,  release  of  these  records  may 
reveal  information  that  is  properly 
classified  pursuant  to  Executive  Order 
12356.  and  thereby  cause  damage  to  the 
national  security.  Amendment  of  the 
records  in  this  system  would  interfere 
with  ongoing  law  enforcement 
proceedings  and  impose  an  impossible 
administrative  burden  by  requiring  law 
enforcement  investigations  to  be 
continuously  reinvestigated. 

(4)  From  subsections  (e)(1]  and  (e)(5) 
because  in  the  course  of  law 
enforcement  investigations  information 
may  occasionally  be  obtained  or 
introduced  the  accuracy  of  which  is 
unclear  or  which  is  not  strictly  relevant 
or  necessary  to  a  specific  investigation. 
In  the  interests  of  effective  law 
enforcement,  it  is  appropriate  to  retain 
all  information  that  may  aid  in 
establishing  patterns  of  criminal 
activity.  Moreover,  it  would  impede  any 
investigative  process,  whether  civil  or 
criminal,  if  it  were  necessary  to  assure 
the  relevance,  accuracy.  timeUness  and 
completeness  of  all  information 
obtained. 

(5)  From  subsection  (e)(2)  because  in  a 
law  enforcement  investigation  the 
requirement  that  information  be 
collected  to  the  greatest  extent  possible 
from  the  subject  individual  would 
present  a  serious  impediment  to  law 
enforcement  in  that  the  subject  of  the 
investigation  would  be  informed  of  the 
existence  of  the  investigation  and  may 
therefore  be  able  to  avoid  detection, 
apprehension,  or  legal  obligations  or 
duties. 

(6)  From  subsection  (eK3)  because  to 


comply  %vitb  the  requirements  of  this 
subsection  during  the  course  of  an 
investigation  coald  impede  the 
information  gathering  process,  tbas 
hampering  the  investigation. 

(7)  From  subsection  (g)  because  this 
system  of  records  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(i)(2).  (k)(l).  (k)(2)  and  (k)(5)  of  the 
Privacy  Act 

4.  Section  16.81  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (g):  by  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (c) 
and  (d),  respectively,  and  by  adding 
paragraphs  (e)  and  (f)  as  follows: 

*  «        •        «        * 

(e)  The  following  systems  of  records 
are  exempt  from  5  U.S.C.  5S2aidKl)  and 
(e)(1): 

(1)  Assistant  U.S.  Attomeys  Applicant 
Records  System  ()USnCE/USA-018). 

(2)  Appointed  Assistant  U.S.  Attomeys 
Personnel  System  UUSTlCE/USA-<n7). 
These  exemptions  apply  only  to  the  extent 
that  information  in  these  systems  is  subiect 
to  exemption  pursuant  to  5  U.S.C.  552a(kl(S). 

(f)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (d)(1)  because 
many  persons  are  contacted  who, 
without  an  assurance  of  anonymity, 
refuse  to  provide  information  concerning 
a  candidate  for  an  Assistant  U.S. 
Attorney  position.  Access  could  reveal 
the  identity  of  the  source  of  the 
information  and  constitute  a  breach  of 
the  promise  of  confidentiality  on  the 
part  of  the  Department  of  Justice.  Such 
breaches  ultimately  would  restrict  the 
free  flow  of  information  vital  to  a 
determination  of  a  candidate's 
qualifications  and  suitability. 

(2)  From  subsection  (e)(1)  because  In 
the  collection  of  information  for 
investigative  and  evaluative  purposes,  it 
is  impossible  to  determine  in  advance 
what  exact  information  may  be  of 
assistance  in  determining  the 
qualifications  and  suitability  of  a 
candidate.  Information  which  may 
appear  irrelevant  when  combined  with 
other  seemingly  irrelevant  information, 
can  on  occasion  provide  a  composite 
picture  of  a  candidate  for  a  position 
which  assists  in  determining  whether 
that  candidate  should  be  nominated  for 
appointment 

*  •        •        *        • 
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DEPARTMEffT  OF  THE  INTERIOR 

Office  of  SuriM*  Mining  Reclamation 
and  Enforcement 

30CFRPart»4S 

Wast  Virginia  Ragulatory  Proyiani, 
Civil  Penalty  Aaaesamant  Procaduraa 

aocncy:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Final  rule;  approval  of 
amendment 

summary:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the  West 
Virginia  regulatory  program  (hereinafter 
referred  to  as  the  West  Virginia 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
contains  revisions  to  the  State's  civil 
penalty  assessment  procedures  as  set 
forth  in  the  West  Virginia  Code  of  State 
Regulations  (CSR)  at  36-2-20.5.  36-2- 
20.6  and  38-2-20.7. 

EFFlcnvc  date:  November  19, 1991. 

POR  RJHTHCR  INPOflMATION  CONTACT: 

Mr.  )ames  C.  Blankenship.  |r..  Director, 
Charleston  Field  Office;  Office  of 
Surface  Mining  Reclamation  and 
Enforcement;  603  Morris  Street; 
Charieston,  West  Virginia  25301; 
Telephone  (304)  347-7158. 

SUPPIXMENTARV  INFORMATION: 

I.  Background  on  the  West  Virginia  Program. 

II.  Submission  of  Amendment 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  West  Virginia 
Program  { 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Information 
concerning  the  general  background  of 
the  West  Virginia  program  submission, 
as  well  as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  initial  conditions  of 
the  approval  of  the  West  Virginia 
program  can  be  found  in  the  January  21, 
19B1.  Federal  Register  (46  FR  5915-5956). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  previous 
program  amendments  are  codified  at  30 
CFR  948.10,  948.12.  948.13,  948.15,  and 
946.16. 

II.  Submission  of  Amendmenl 

By  letter  dated  July  12, 1991 
(Administrative  Record  No.  WV  866). 
the  West  Virginia  Division  of  Energy 
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(WVDOE)  submitted  a  proposed 
amendment  to  its  surface  mining 
reclamation  regulations  at  CSR  38-2- 
20.5.  38-2-20.6  and  38-2-20.7,  which  deal 
with  civil  penalty  assessment 
procedures, 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  22, 
1991,  Federal  Register  (56  FR  33399- 
33401).  and  opened  the  public  comment 
period  and  provided  for  a  public  hearing 
on  the  adequacy  of  the  proposed 
amendments.  The  public  comment 
period  closed  on  August  21, 1991. 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendment 
submitted  by  the  WVDOE  on  July  12, 
1991.  Revisions  not  specifically 
discussed  below  concern 
nonsubstantive  wording  changes,  or 
revised  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment 

1.  CSR  38-2-20.5:  Civil  Penalty 
Determination 

(a)  Cessation  Order  Assessments 

The  State  proposes  to  revise  CSR  36- 
2-20.5(b)  by  adding  the  requirement  that 
civil  penalties  for  imminent  harm 
cessation  orders  be  initially  assessed 
using  the  formula  set  forth  in  CSR  36-2- 
20.7,  which,  at  present,  is  only  used  in 
assessing  penalties  for  notices  of 
violation.  Imminent  harm  cessation 
orders  are  currently  assessed  $750  per 
day  per  violation  as  required  by  section 
22A-3-17(a)  of  the  West  Virginia 
Surface  Coal  Mining  and  Reclamation 
Act  (WVSCMRA),  which  provides  that 
"any"  cessation  order  issued  by  the 
State  must  be  assessed  a  mandatory 
civil  penalty  of  $750  per  day  per 
violation. 

Under  the  Federal  rules  in  30  CFR  part 
845,  civil  penalties  for  Federal  notices  of 
violation  and  cessation  orders  are 
processed  identically,  with  the 
exception  of  the  stipulation  in  30  CFR 
845.12(a)  that  all  cessation  orders  must 
be  assessed  a  penalty  and  the  provision 
in  30  CFR  845.15(b)  requiring  that 
whenever  a  violation  in  a  notice  or 
order  is  not  abated  within  the 
prescribed  time,  an  additional  civil 
penalty  of  not  less  than  $750  per  day  be 
assessed  for  each  day  the  failure  to 
abate  continues. 

The  additional  provisions  pertinent  to 
cessation  orders  are  in  paragraphs  (a) 
and  (h)  of  section  518  of  SMCRA,  which 
contains  language  virtually  identical  to 
30  CFR  845.12(a)  and  845.15(b), 
respectively.  Section  518(i)  of  SMCRA 


and  the  Federal  regulations  at  30  CFR 
840.13(a)  require  that  the  civil  and 
criminal  penalty  provisions  of  each 
State  program  contain  penalties  no  less 
stringent  than  those  set  forth  in  section 
518  of  SMCRA.  Section  518(i)  of  SMCRA 
and  30  CFR  840.13(c)  also  require  that 
the  procedural  requirements  of  each 
State  program  relating  to  penalties  and 
sanctions  be  the  same  as  or  similar  to 
those  provided  In  sections  518  and  521 
of  SMCRA.  Additionally,  30  CFR 
840.13(c)  provides  that  State  programs 
shall  include  civil  penalty  requirements 
procedurally  similar  to  those  in  30  CFR 
parts  843  and  845  and  Subchapters  G 
and  J,  although  the  Federal  point  system 
need  not  be  adopted. 

If  this  subsection  of  the  State  rules  is 
revised  as  proposed,  the  State  program 
would  no  longer  require  that  imminent 
harm  cessation  orders  always  be 
assessed  a  penalty,  as  required  by 
section  518(a)  of  SMCRA.  Nor  would  It 
require  that  violations  In  Imminent  harm 
cessation  orders  which  are  not  abated 
within  the  prescribed  time  be  assessed 
an  additional  penalty  of  not  less  than 
$750  for  each  day  the  failure  to  abate 
continues,  as  required  by  section  518(h) 
of  SMCRA.  Therefore,  the  Director  flnds 
that  the  proposed  amendment  would 
render  the  State  program  inconsistent 
with  section  518(i)  of  SMCRA  and  the 
Federal  regulations  at  30  CFR  840.13(a] 
and  (c).  Accordingly,  he  is  not  approving 
the  proposed  revision  and  he  is 
requiring  that  the  State  either  amend 
CSR  3&-2-20.5(b)  of  its  rules  to  remove 
this  provision  or  revise  its  program  to 
include  penalty  provisions  no  less 
stringent  than  those  of  section  618  of 
SMCRA.  If  the  State  wishes  to  use  the 
penalty  formula  established  in  CSR  36- 
3-20.7  for  cessation  orders,  it  will  also 
need  to  submit  a  legal  opinion 
concluding  that  such  procedures  are 
consistent  with  State  law,  specifically 
section  22A-3-17(a)  of  the  WVSCMRA. 

(b)  Alternative  Enforcement 

Subsection  20.5(b)  of  the  proposed 
State  rules  provides  that  if  a  cessation 
order  has  not  been  abated  or  modifled 
within  the  thirty  (30)  day  period,  the 
Commissioner  shall  initiate  (alternative 
enforcement)  action  pursuant  to 
subsections  (b),  (f),  or  (h)  of  Section 
22A-3-17  of  the  WVSCMRA  as 
appropriate. 

The  Federal  regulations  at  30  CFR 
845.15(b)(2)  contain  a  nearly  identical 
requirement,  but  they  also  include 
criminal  penalties  assessed  pursuant  to 
section  518(e)  of  SMCRA  in  the  list  of 
alternative  enforcement  actions  to  be 
taken  to  ensure  that  abatement  occiu^ 
or  that  there  will  not  be  a  reoccurrence 
of  the  failure  to  abate. 


By  failing  to  reference  the  criminal 
penalty  provisions  of  Slate  law,  the 
proposed  State  rules  do  not  provide  for 
sanctions  no  less  stringent  than  those 
required  by  the  Federal  rules.  Therefore, 
the  Director  finds  that  CSR  36-2-20.5(b) 
does  not  meet  the  standards  for 
approval  specified  In  30  CFR  B40.13(b). 
Accordingly,  he  is  requiring  the  State  to 
amend  this  rule  to  include  criminal 
penalties  in  the  list  of  alternative 
enforcement  options  available  to  the 
Commissioner  if  a  cessation  order  Is  not 
abated  or  modifled  within  thirty  days. 

(c)  Assessment  of  Daily  Penalty 

CSR  38-2-20.5(b)  provides  that  the 
Commissioner  shall,  for  each  cessation 
order,  assess  a  civil  penalty  hi 
accordance  with  Section  22A-3-17(a)  of 
WVSCMRA  for  each  day  of  continuing 
violation,  except  that  such  penalty  shall 
not  be  assessed  for  more  than  thirty  (30) 
days. 

The  Federal  regulations  at  30  CFR 
845.15(a)  provide  that  the  regulatory 
authority  may  assess  separately  a  civil 
penalty  for  each  day  from  the  date  of 
"issuance"  of  the  notice  of  violation  or 
cessation  order  to  the  date  set  for 
abatement  of  the  violation.  Subsection 
20.5(a)  of  the  proposed  State  rules 
allows  daily  assessment  of  a  civil 
penalty  for  a  notice  of  violation  from  the 
issuance  date  of  the  notice  to  the 
abatement  date  of  the  violation. 
However,  neither  CSR  38-2-20.5(b)  nor 
secUon  22A-3-17(a)  of  WVSCMRA 
provides  when  civil  penalty  assessments 
are  to  begin  for  cessation  orders.  It  is  a 
common  practice  in  West  Virginia  to 
begin  assessing  civil  penalties  for 
cessation  orders  from  the  service  date  of 
the  order  instead  of  the  issuance  date. 
Since  it  sometimes  takes  three  to  Ave 
days  to  serve  a  cessation  order  by 
certified  mail,  this  practice  usually 
results  in  a  reduction  of  the  civil 
penalty. 

Because  the  proposed  State  civil 
penalty  assessment  procedures  are  not 
similar  procedurally  to  the  Federal 
requirements,  as  required  by  30  CFR 
840.13  (a)  and  (c).  the  Director  Is 
requiring  the  State  to  amend  its  program 
to  require  that  civil  penalty  assessments 
begin  on  the  date  of  issuance  of  the 
cessation  order  and  continue  until  the 
violation  cited  in  the  cessation  order  has 
been  abated. 

2.  CSR  33-2-2a6;  Procedure  for 
Assessing  Civil  Penalties 

(a)  Assessment  Officer — Duties 

The  State  proposes  to  revise  CSR  38- 
2-20.e(a)  regarding  the  assessment 
oncer's  duties  by  adding  a  requirement 
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that  the  Hndings  of  the  violation 
inspection  required  by  the 
Commissioner  prior  to  detentiining  the 
penalty  assessment  are  to  be  submitted 
to  the  assessment  officer  in  writing.  The 
proposal  further  provides  that  the 
assessment  officer  may  continue 
conferences,  conduct  investigations,  and 
interview  witnesses,  as  necessary. 
While  there  are  no  direct  Federal 
counterparts  to  these  proposals,  the 
Director  Finds  that  they  are  not 
inconsistent  with  the  Federal  civil 
penalty  assessment  procedures  at  30 
CFR  845.17. 

(b)  Notice  of  Assessment 

The  State  proposes  to  revise  CSR  3&- 
2-20.6(c)  by  addmg  a  provision  whereby 
the  service  requirements  of  CSR  38-2- 
20.6  will  be  deemed  to  have  been 
complied  with  if  the  copy  of  the 
proposed  assessment  and  accompanying 
worksheet  are  tendered  at  the  address 
of  the  person  set  forth  on  the  sign 
required  under  CSR  3&-2-14.1(a).  or  at 
any  address  at  which  that  person  is  in 
fact  located,  whether  or  not  he  or  she 
accepts  or  collects  such  mailing.  The 
proposal  further  provides  that  failure  by 
the  Commissioner  to  serve  any  proposed 
assessment  within  30  days  shall  not  be 
grounds  for  dismissal  of  all  or  part  of  the 
assessment  unless  the  person  assessed 
proves  actual  prejudice  due  to  the  delay, 
and  makes  a  timely  objection  to  the 
delay.  A  timely  objection  is  one  made 
within  the  normal  course  of 
administrative  review.  The  revised  civil 
penalty  procedures  at  CSR  38-2-20.6(c) 
are  similar  to  the  Federal  procedures  in 
30  CFR  845.17(b).  Therefore,  the  Director 
fmds  that  the  proposal  meets  the 
standards  for  approval  established  in  30 
CFR  840.13(c). 

(c)  Notice  of  Informal  Assessment 
Conference 

The  State  proposes  to  revise  CSR  38- 
2-20.6(d]  by  adding  a  provision  allowing 
any  person,  other  than  the  operator  and 
WVDOE.  to  submit  a  written  request  to 
present  evidence  concerning  the 
violation  being  conferenced.  The 
proposal  further  provides  that  the 
assessment  officer  shall  grant  the 
request  only  for  the  specific  violation(s). 
and  he  or  she  may  continue  the 
conference  to  a  later  time  and/or  date 
as  deemed  necessary  to  honor  other 
scheduled  conferences. 

There  is  no  direct  Federal  counterpart 
to  this  proposed  amendment,  but  the 
Director  fmds  that  the  proposal  is  not 
inconsistent  with  SMCRA  or  any 
Federal  regulation,  except  to  the  extent 
that  public  participation  is  limited  to 
"only"  the  specific  violation(s)  which 
are  the  subject  of  the  conference. 


thereby  apparently  prohibiting  public 
participation  at  the  conference  as  it 
relates  to  penalties  and/or  penalty 
assessment.  The  Federal  regulations  at 
30  CFR  845.18(b)(2)  provide  that  any 
person  shall  have  a  right  to  attend  and 
participate  in  the  assessment 
conference.  The  Director  finds  that 
restricting  public  participation  to  only 
the  violation  renders  the  proposal  less 
effective  than  the  Federal  rules. 
Therefore,  the  Director  is  not  approving 
the  proposal  to  the  extent  that  public 
participation  is  so  restricted,  and  he  is 
requiring  the  State  to  amend  its  program 
accordingly. 

(d)  Informal  Conference 

The  State  is  proposing  to  revise  CSR 
38-2-20.6(e)  by  deleting  the  phrase 
which  references  the  State's  failure  to 
serve  a  proposed  assessment  notice 
pursuant  to  CSR  38-2-20.6(c).  Since  the 
deleted  material  is  proposed  to  be 
added  to  CSR  38-2-20.e(c).  where  it  is 
more  appropriately  located,  the  Director 
finds  that  the  deletion  of  the  material 
from  CSR  738-2-20.6(e)  does  not  render 
the  State  program  inconsistent  with  any 
Federal  requirements. 

In  addition,  the  State  proposes  to 
change  the  title  of  "conference  officer" 
to  "assessment  officer"  throughout  CSR 
38-2-20.6(e).  The  Director  finds  this  to 
be  a  nonsubstantive  change  with  no 
programmatic  implications. 

(e)  Mitigation 

The  State  proposes  to  revise  CSR  3&- 
2-20.6(k)  by  deleting  the  provision  that 
inability  to  comply  may  be  considered 
in  establishing  the  length  of  a  permit 
suspension,  /dthough  the  corresponding 
Federal  rule  at  30  CFR  843.18(c)  contains 
a  similar  provision,  the  Director  finds 
that  its  deletion  from  the  State  rule  is 
approvable  since  it  would  not  weaken 
the  State's  permit  suspension  sanction. 
The  State  program  thus  would  continue 
to  meet  the  standards  of  30  CFR 
840.13(b).  which  requires  that  the 
enforcement  provisions  of  each  state 
program  contain  sanctions  which  are  no 
less  stringent  than  those  set  forth  in 
section  521  of  SMCRA. 

3.  CSR  38-2-20.7:  Assessment  Rates 

History  of  Violation 

West  Virginia  proposes  to  revise  CSR 
38-2-20.7(a)  to  provide  that  the  amount 
to  be  assessed,  based  on  a  history  of 
violations,  shall  be  determined  by 
multiplying  the  number  of  violations 
written  on  the  subject  operation  in  the 
previous  twelve  months  by  a  factor  of 
100.  The  current  State  rule  uses  a 
specific  dollar  rate  per  violation  based 
upon  an  escalating  range  of  violations. 


and  appears  to  produce  a  lesser  amount 
than  that  which  would  result  from 
application  of  the  proposed  rule,      i 

Seriousness  of  Violation 

The  State  also  proposes  to  revise  CSR 
38-2-20.7(b)  which  sets  forth  ratings  and 
penalty  amounts  based  upon  the 
seriousness  of  the  violation.  The 
proposal  reorganizes  the  seriousness 
ratings  by  giving  a  rating  of  7-6  to  that 
category  of  violations  which  can 
reasonably  be  expected  to  result  in 
significant  imminent  environmental 
harm  or  to  create  an  imminent  danger  to 
the  health  and  safety  of  the  public,  as 
opposed  to  its  current  rating  of  9-10.  In 
addition,  the  proposal  provides  that  any 
violation  with  an  initial  seriousness 
rating  of  7  or  higher  is  one  which  is  an 
imminent  harm  violation  and  requires 
an  imminent  harm  cessation  order, 
consistent  with  the  definition  of 
imminent  harm  cessation  order 
contained  in  CSR  38-2-20.3(a).  Finally, 
the  proposal  sets  forth  minor 
adjustments  in  the  penalty  amounts  for 
seriousness. 

Operator  Negligence 

The  State  proposes  to  revise  CSR  38- 
2-20.7(c)  which  sets  forth  ratings  and 
penalty  amounts  based  upon  the  degree 
of  operator  negligence.  In  addition  to 
increasing  the  amount  of  penalty 
assigned  to  the  various  operator 
negligence  ratings,  the  State  is  revising 
the  narrative  descriptions  for  4  of  the  5 
rating  categories.  The  1-2  rating  is  being 
revised  to  include  a  violation  that  may 
have  been  avoided  if  more  conscientious 
effort  and/or  (rather  than  just  or) 
reasonable  care  was  given.  The  rating  of 
3-4  is  being  revised  to  include  a 
violation  that  was  obvious  and/or 
(rather  than  just  and)  no  action  was 
taken  by  the  operator  to  prevent  (rather 
than  correct)  the  problem.  The  rating  of 
5-6  is  being  revised  to  include  situations 
where  the  operator  failed  to  adequately 
respond  to  previous  written  instructions 
(as  opposed  to  previous  enforcement 
action)  of  the  inspector  to  prevent  the 
event.  Finally,  the  rating  of  7-8  is  being 
revised  to  include  situations  where  the 
operator  has  been  notified,  in  writing,  of 
the  problem,  and  made  no  effort  to 
correct  it. 

Operator's  Good  Faith 

The  State  proposes  to  revise  CSR  38- 
2-20.7(d)  regarding  an  operator's  good 
faith  in  resolving  violations.  The  State 
proposes  to  express  good  faith  in  terms 
of  a  percentage  rather  than  dollars.  The 
proposal  excludes  the  amount  assessed 
for  history  of  violations  from  the  total 
against  which  the  good  faith  percentage 
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it  to  be  applied.  The  proposal  also 
provides  for  rounding  the  good  faith 
amount  to  the  nearest  dollar.  In 
addition,  the  State  proposes  to  revise 
the  narrative  for  the  various  categories 
which  describe  the  level  of  an  operator's 
good  faith.  For  the  lowest  rating  level, 
which  gives  no  good  faith  reduction  due 
to  an  operator's  failure  to  take 
appropriate  action,  the  proposal  adds 
the  criterion  that  the  violation  was 
modified  to  a  cessation  order.  For  the 
highest  rating  of  7-8.  the  proposal 
clarifies  that  the  violation  is  abated 
before  the  original  abatement  date. 

The  State  also  proposes  to  revise  the 
amount  of  the  good  faith  adjustment 
contained  In  CSR  3&-2-20.7(d)  from  the 
current  dollar  amount  ranging  from  $0  to 
S2120,  to  a  proposed  percentage  amount 
ranging  from  0%  to  40%. 

Determination  of  Penalty  Amount 

Finally,  West  Virginia  proposes  to 
revise  CSR  38-2-20.7(e)  which  presents 
a  worksheet  for  computing  the  penalty 
amount  The  proposal  removes  the 
amount  for  number  of  previous 
violations  from  the  subtotal  against 
which  the  good  faith  percentage  is 
applied,  and  adds  the  amount  after  the 
good  faith  amount  has  been  subtracted. 
In  addition,  the  proposal  changes  the 
"No.  Previous  Violations"  title  to 
"History  of  Violations". 

West  Virginia  is  proposing  numerous 
technical  revisions  of  the  formula  it  uses 
to  determine  the  amount  of  the  civil 
penalty  to  be  assessed  for  a  violation. 
As  discussed  in  the  August  4, 1900, 
Federal  Register  notice  (45  FR  51547- 
51550).  the  Secretary  suspended  30  CFR 
732.15(b)(7)  and  840.13(a)  insofar  as  they 
require  that  State  programs  (1)  establish 
a  point  system  for  assessing  civil 
penalties,  and  (2)  require  that  State  civil 
penalty  assessments  be  no  less  stringent 
than  those  which  would  result  from  use 
of  the  Federal  point  system.  The  United 
States  District  Court  for  the  District  of 
Columbia  had  previously  remanded 
those  Federal  regulations  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation.  14  Env't.  Rep.  Cas.  1083. 1089 
(D.D.C.  February  26. 1980).  holding  that 
section  516(i)  of  SMCRA.  like  section 
521(d),  requires  State  programs  to 
incorporate  penalties  and  procedures 
that  are  no  less  stringent  than  those  set 
forth  in  the  Act.  But  because  neither  the 
penalties  referenced  in  section  518(i)  nor 
the  procedures  relative  to  those 
penalties  refer  to  a  point  system,  the 
court  found  it  arbitrary  to  require  the 
States  to  exactly  parallel  the  Secretary's 
civil  penalty  assessment  system.  Instead 
the  court  concluded  that  a  State  need 
only  develop  a  penalty  assessment 
system  that  incorporates  the  four 


criteria  (history  of  violations, 
seriousness,  negligence  and  good  faith) 
enumerated  in  section  518(a)  of  SMCRA. 
See  also  In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  19  Env't 
Rep.  Cas.  1477. 1503  (D.D.C.  May  16. 
1960)  (point  system  itself  is  not  required 
by  section  518(i)  of  SMCRA.). 

Therefore,  since  the  proposed 
revisions  to  CSR  38-2-20.7  continue  to 
rely  upon  the  four  statutorily  required 
factors  to  determine  the  amount  of  the 
civil  penalty  assessment  the  Director 
finds  that  it  meets  the  Federal  standards 
for  approval  of  State  civil  penalty 
programs  at  30  CFR  840.13(a).  as 
modified  by  the  August  4. 1980. 
suspension  notice,  except  to  the  extent 
discussed  below. 

Since  the  revisions  to  CSR  38-2-20.7 
delete  all  references  to  the  monetary 
units  (dollars,  cents,  etc)  associated 
with  penalty  amounts,  the  Director  finds 
that  it  lacks  the  specificity  required  by 
30  CFR  731.14(g)(7).  which  provides  that 
State  program  submissions  must 
describe  systems  for  assessing  and 
collecting  civil  penalties.  Therefore,  he 
is  requiring  that  the  State  further  amend 
this  nde  to  specify  that  the  monetary 
denomination  which  will  be  associated 
with  the  number  generated  by  the 
assessment  formula  prescribed  in  CSR 
38-2-20.7  will  be  In  dollars. 

In  addition,  for  the  good  faith  rating 
categories  1-2,  3-4  and  5-6,  contained  in 
CSR  38-2-20.7(d),  the  proposals  would 
award  the  operator  with  good  faith 
reductions  ranging  from  5  percent  to  30 
percent  simply  for  abating  the  violation 
no  sooner  than  the  time  originally  giveit, 
or  extended,  for  abatement  For  these 
three  rating  categories,  the  State  also 
proposes  to  delete  the  statement, 
"(V]iolation  was  abated  before  the 
required  date".  The  Federal  rule  at  30 
CFR  845.13(b)(4)  allows  for  points  to  be 
added  based  on  the  degree  of  good  faith 
of  the  person  to  whom  the  notice  or 
order  was  issued.  30  CFR 
845.13(bK4Kii)(A)  defines  rapid 
compliance  to  mean  that  the  person  to 
whom  the  notice  or  order  was  issued 
took  extraordinary  measures  to  abate 
the  violation  in  the  shortest  possible 
time  and  that  abatement  was  achieved 
before  the  time  set  for  abatement 
Normal  compliance,  on  the  other  hand, 
is  defined  in  30  CFR  845.13(b)(4){ii)(B)  to 
mean  that  the  person  to  whom  the 
notice  or  order  was  issued  abated  the 
violation  within  the  time  given  for 
abatement.  Furthermore,  under  no 
circumstances  can  good  faith  be 
awarded  by  the  State  during  initial  or 
final  assessment  review  until  abatement 
of  the  violation  has  been  accomplished 
by  the  operator.  Therefore,  the  Director 


is  not  approving  the  Slate's  propoeal  at 
CSR  38-2-20.7(d)  to  the  extent  that  good 
faith  nuiy  be  granted  where  abatement 
is  not  achieved  before  the  time  set  for 
abatement  and  he  is  requiring  the  State 
to  amend  its  civil  penalty  asseMment 
procedures  to  be  the  same  or  similar  to 
those  provisions  in  section  518  of 
SMCRA  and  consistent  with  30  CFR 
840.13tc)  and  846.13(b)(4). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  armounced  in  the  July  22. 1991 
Federal  Ra^ster  (56  FR  33399-33401). 
The  comment  period  closed  on  August 
21, 1991.  No  one  requested  an 
opportunity  to  testify  at  the  scheduled 
public  hearing  so  no  hearing  was  held. 
However,  on  August  20, 1991.  the  West 
Virginia  Mining  and  Reclamation 
Association  (WVMRA)  requested  that  a 
public  meeting  be  held  on  the  proposed 
amendment.  The  public  meeting  was 
held  on  September  3, 1991,  at  the 
Charleston  Field  Office. 

Representatives  from  the  WVMRA. 
OSM,  and  WVDOE  attended  the 
meeting.  The  WVMRA  requested  the 
meeting  to  express  its  displeasure  wtth 
OSM's  decision  to  process  the 
amendment  separately  from  the 
proposed  amendment  that  was 
submitted  by  the  State  on  May  1. 1991. 
As  explained  in  OSM's  proposed  rule  of 
July  22. 1991.  the  WVDOE  submitted  the 
proposed  civil  penalty  amendment 
because  of  unexpected  delays  in 
processing  the  earlier  amendment  and  to 
expedite  the  approval  of  its  proposed 
civil  penalty  regulations.  In  addition,  the 
WVMRA  reiterated  its  comments  that 
were  filed  on  August  20, 1901.  in 
response  to  the  proposed  rules.  Tha 
nature  and  disposition  of  those 
comments  are  summarized  below. 

CSR  3»-2-20.5(a):  Notice  of  Violation 

Assessments 

The  WVMRA  requested  that  the 
phrase  "issuance  of  a  notice  of',  and 
language  regarding  "assessment  of  civil 
penalties  of  less  than  $1,000"  be 
reinserted  in  CSR  38-2-20.5(a).  Because 
the  proposed  amendment  submitted  by 
the  State  on  July  12. 1901.  does  not 
contain  any  revisions  to  CSR  38-2- 
20.5(a)  and  the  language  referred  to  by 
the  WVMRA  is  still  contained  in  the 
State  regulations,  the  Director  finds  that 
no  action  is  required.  However,  the 
Director  notes  that  on  August  14, 1990, 
former  Commissioner  Larry  George 
issued  a  policy  determination  that  all 
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civil  penalties  in  the  amount  of  $1,000  or 
less  would  be  assessed  (Administrative 
Record  No.  WV  877).  This  State  policy 
which  requires  the  assessment  of  all 
civil  penalties  regardless  of  amount,  is 
still  in  effect  as  of  the  date  of  this  notice. 

CSR  38-2-20.6(d):  Notice  of  Informal 
Assessment  Conference 

The  WVMRA  requested  clarification 
regarding  the  proposed  addition  to  CSR 
38-2-20.6(d)  which  allows  public 
participation  at  the  informal  assessment 
conference.  In  particular,  the  WVMRA 
inquired  about  the  origin  of  the 
proposal,  whether  it  had  a  basis  in  the 
Federal  rules,  and  whether  the  proposal 
was  granting  authority  to  persons 
without  standing  in  the  procedure. 

In  the  preamble  to  30  FR  845.18  (44  FR 
15308,  March  13, 1979),  responding  to  a 
suggestion  that  "assessment  conferences 
not  be  opened  to  'any  person"  who 
wished  to  attend",  the  Secretary  said, 
"(tjhis  comment  was  rejected  because  it 
would  limit  the  right  of  citizens  to 
participate  in  the  conference.  The  Office 
is  obligated  under  section  102(i)  of  the 
Act  to  assure  that  'appropriate 
procedures  are  provided  for  the  public 
participation  in  *  *  *  enforcement  of  the 
regulations'."  The  right  of  the  public  to 
attend  and  participate  in  assessment 
conferences  is  specifically  provided  for 
in  the  Federal  regulations  at  30  CFR 
845.18(b)(2). 

The  Director  feels  that  the  concerns 
raised  by  WVMRA  are  adequately 
addressed  by  the  abovp  discussion. 
However,  as  explained  in  Finding  2(c) 
herein,  the  Director  also  has  concerns 
regarding  the  State's  proposal,  and  he  is 
not  approving  the  revision  to  CSR  38-2- 
20.6(d)  to  the  extent  that  it  limits  public 

participation  to  the  specific  violation  in        

question. 

CSR  3&-2-20. 7(b):  Seriousness  of  

Violation  i(a).. 

The  WVMRA  requested  that  the  State  \f^)', 

delete  the  requirement  that  "a  violation  2(c).. 

with  a  seriousness  rating  of  7  or  higher  3 

shall  be  a  cessation  order."  Under  the 

Federal  regulations  at  30  CFR  840.13(b),  

States  programs  must  include  sanctions  This  final  rule  is  being  made  effective 

no  less  stringent  than  those  set  forth  in  immediately  to  expedite  the  State 

section  521  of  SMCRA.  Section  521(a)  program  amendment  process  and  to 

requires,  m  part,  that  a  cessation  order  encourage  states  to  conform  their 

be  issued  when  there  is  an  imminent  programs  with  the  Federal  standards 

danger  to  the  health  or  safety  of  the  without  undue  delay.  Consistency  of 

public  or  when  significant  state  and  Federal  standards  is  required 

environmental  harm  is  imminent  or  by  SMCRA. 

occurring.  Since  CSR  38-2-20.7(b) 

defines  a  seriousness  rating  of  7  in  ^^^  Concurrence 

similar  terms,  the  State's  requirement  for         Under  30  CFR  732.17(h)(ll)(ii),  the 

issuance  of  a  cessation  order  is  Director  is  required  to  obtain  the  written 

appropriate  and  necessary  for  the  State  concurrence  of  the  Administrator  of  the 

program  to  remain  in  compliance  with  Environmental  Protection  Agency  (EPA) 

30  CFR  840.13(b).  with  respect  to  any  provisions  of  a  State 


Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  West  Virginia  program.  The  Mine 
Safety  and  Health  Administration,  U.S. 
Bureau  of  Mines,  U.S.  Fish  and  Wildlife 
Service,  and  U.S.  Army  Corps  of 
Engineers  either  considered  the 
amendment  to  be  acceptable  or 
submitted  an  acknowledgement  with  no 
comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  with  certain 
exceptions,  the  proposed  program 
amendment  submitted  by  West  Virginia 
on  July  12. 1991.  The  Federal  regulations 
at  30  CFR  part  948  codifying  decisions 
concerning  the  West  Virginia  program 
are  being  amended  to  implement  this 
decision.  The  Director  is  approving 
these  proposed  rules  with  the 
understanding  that  they  will  be 
promulgated  in  a  form  identical  to  that 
submitted  to  OSM  and  reviewed  by  the 
public.  Any  differences  between  these 
rules  and  the  State's  final  promulgated 
rules  will  be  processed  as  a  separate 
amendment  subject  to  public  review  at  a 
later  date. 

As  discussed  in  the  findings  listed 
below,  the  Director  is  not  approving  the 
proposed  provisions  in  the  cited 
subsections  of  the  West  Virginia 
regulations  which  have  been  found  to  be 
less  effective  than  their  Federal 
counterparts,  and  he  is  requiring  West 
Virginia  to  further  amend  its  program  to 
correct  the  identified  deficiencies. 


Fmdmg  ^4o. 


Code  of  State 
Regulations 


38-2-20  5(b) 

38-2-20.5(b) 

38-2-20.5(b) 

38-2-20.6(cO 

38-2-20.7  and 

38-2-20.7(d) 


program  amendment  that  relate  to  aii  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
under  SMCRA  until  approved  by  OSM. 
The  Federal  regulations  at  30  CFR 
732.17(g)  prohibit  any  unilateral  changes 
to  approved  State  programs.  In  his 
oversight  of  the  West  Virginia  program, 
the  Director  will  recognize  only  the 
statutes,  regulations  and  other  materials 
approved  by  him,  together  with  any 
consistent  implementing  policies, 
directives  or  other  materials,  and  he  will 
require  the  enforcement  by  West 
Virginia  of  only  such  provisions. 

VI.  Procedural  Determinations 

National  En  vironmen  tal  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d)),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  bnd  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  impart  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
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approval  by  the  OMB  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  8, 1991. 
Carl  C.  Clo8«, 

Assistant  Director.  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  section  948.15,  a  new  paragraph 
(m)  is  added  to  read  as  follows: 

§  948. 1 5    Approval  of  regulatory  program 

amendments. 

***** 

(m)  The  following  amendment 
submitted  to  OSM  on  July  12, 1991.  is 
approved  as  set  forth  in  paragraph 
(m)(l)  effective  November  19, 1991. with 
the  exception  of  those  provisions 
identified  in  paragraph  (m)(2). 

(1)  Revisions  of  the  following  rules  in 
the  West  Virginia  Code  of  State 
Regulations  (CSR): 

CSR  38-2-20.5:  Civil  Penalty  Determinations 

(with  the  exception  noted  in  paragraph 

(m}(2)  below). 
CSR  38-2-20.6:  Procedure  for  Assessing  Civil 

Penalties  (with  the  exception  noted  in 

paragraph  (m)(2)  below). 
CSR  38-2-20.7:  Assessment  Rates  (with  the 

exception  noted  in  paragraph  (m)(2) 

below). 

(2)  Revisions  to  the  following 
provisions  of  the  West  Virginia  Code  of 
State  Regulations  are  not  being 
approved  to  the  extent  indicated: 

CSR  38-2-20.5(b):  Cessation  Order 
Assessments — to  the  extent  that  it  provides 
that  imminent  harm  cessation  orders  shall 
have  an  initial  assessment  in  accordance 
with  CSR  38-2-20.7. 

CSR  38-2-20.6(d):  Notice  of  Informal 
Assessment  Conference — to  the  extent  that 
public  participation  at  assessment 
conference  is  restricted. 

CSR  38-2-20.7(d):  Operator's  Good  Faith— to 
the  extent  that  the  operator  is  awarded 
good  faith  where  abatement  is  not 
achieved  before  the  time  set  for  abatement. 

3.  In  section  948.16,  paragraphs  (ddd). 
(eee).  (fff),  (ggg),  (hhh)  and  (iii)  are 
added  to  read  as  follows: 

§  948. 16    Required  regulatory  program 
amendments. 


(ddd)  By  June  1, 1992.  West  Virginia 
shall  submit  proposed  revisions  to  CSR 
38-2-20.5(b)  to  provide  initial  and 
mandatory  civil  penalty  assessment 
procedures  for  imminent  harm  cessation 
orders  that  are  consistent  with  Federal 
requirements.  Also,  if  West  Virginia 
wishes  to  use  the  civil  penalty 
assessment  formula  at  CSR  38-2-20.7  for 
cessation  orders,  it  must  submit  a  legal 
opinion  concluding  that  it  has  the 
authority  to  do  so  under  State  law. 

(eee)  By  June  1, 1992,  West  Virginia 
shall  submit  proposed  revisions  to  CSR 
38-2-20.5(b)  to  allow  the  Commissioner 
to  initiate  action  pursuant  to  West 
Virginia  Code  22A-3-17(e)  if  a  cessation 
order  is  not  abated  or  modified  within 
thirty  days. 

(fff)  By  June  1, 1992,  West  Virginia 
shall  submit  proposed  revisions  to  CSR 
38-2-20.5(b)  to  require  that  civil  penalty 
assessments  begin  to  accumulate  on  the 
date  of  issuance  of  the  cessation  order 
and  continue  until  the  violation  cited  in 
the  cessation  order  has  been  abated. 

(ggg)  By  June  1, 1992.  West  Virginia 
shall  submit  proposed  revisions  to  CSR 
38-2-20.6(d)  to  remove  any  restrictions 
on  public  participation  at  assessment 
conferences. 

(hhh)  By  June  1. 1992.  West  Virginia 
shall  submit  proposed  revisions  to  CSR 
38-2-20.7  to  specify  that  the  monetary 
denomination  which  will  be  associated 
with  the  number  generated  by  the 
assessment  formula  prescribed  in  CSR 
38-2-20.7  will  be  in  dollars. 

(iii)  By  June  1. 1992.  West  Virginia 
shall  submit  proposed  revisions  to  CSR 
38-2-20.7(d)  to  insure  that  the  operator 
is  awarded  good  faith  only  where 
abatement  is  achieved  before  the  time 
set  for  abatement. 

(FR  Doc.  91-27731  Filed  11-18-91;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1254 

Um  of  Motion  Picture,  Sound,  and 
Vidoo  RMaarch  Room 

AOENCV:  National  Archives  and  Records 

Administration. 

action:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
revising  its  research  room  regulations  to 
require  researchers  using  the  Motion 
Picture,  Sound,  and  Video  Research 
Room  in  the  National  Archives  Building 
to  follow  the  same  "clean  research 
room"  procedures  that  are  in  force  in 
other  research  rooms  in  the  National 


Archives  Building.  Under  this  regulation, 
researchers  will  no  longer  be  allowed  to 
bring  personal  audio  or  video  copying 
equipment  into  the  Motion  Picture. 
Sound,  and  Video  Research  Room.  The 
purpose  of  this  regulation  is  to  ensuie 
that  statutory  and  other  limitations  nn 
the  reproduction  of  materials  under 
NARA's  legal  custody,  including  agency 
and  copyright  restrictions  on  Federal 
records  and  donated  historical 
materials,  are  not  violated. 

EFFECTIVE  date:  This  regulation  is 
effective  on  November  19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Ann  Palmos  or  Nancy  Allard  <it 
(202)  501-5110. 

SUPPI^MENTARY  INFORMATION:  In  1986. 
NARA  established  by  regulation  certain 
"clean"  research  rooms  at  the  National 
Archives  Building  and  the  Washington 
National  Records  Center.  The  reason  for 
this  action  was  to  ensure  the  physical 
security  of  Federal  records  and  other 
materials  over  which  NARA  exercised 
legal  custody. 

The  Motion  Picture,  Sound,  and  Video 
Research  Room  (then  known  as  the 
Motion  Pictures  Research  Room)  was 
exempted  from  this  regulation  at  the 
time  of  its  promulgation  because 
researchers  used  reference  copies  of 
original  records,  rather  than  the  records 
themselves,  in  performing  their  research. 
At  some  point  after  1986,  NARA  began 
permitting  researchers,  on  an  informal 
basis  and  for  their  convenience,  to  bring 
privately  owned  audio  and  video 
copying  equipment  into  the  Motion 
Picture,  Sound,  and  Video  Research 
Room. 

The  use  of  this  personal  copying 
equipment  has  not  been  unlimited  in 
scope.  Some  of  the  materials  available   « 
for  public  research  in  the  Motion 
Picture,  Sound,  and  Video  Research 
Room  may  not  be  freely  duplicated 
because  of  copyright  or  other 
restrictions.  NARA  has  always 
attempted  to  enforce  these  restrictions 
by.  among  other  things,  not  allowing 
researchers  to  use  personal  copying 
equipment  to  reproduce  restricted 
materials.  A  recent  review  conducted  by 
the  Motion  Picture,  Sound,  and  Video 
Research  Room  staff  has  determined, 
however,  that  this  particular  limitation 
is  being  circumvented  by  researchers, 
thereby  resulting  in  the  unauthorized 
copying  of  restricted  materials.  For 
example,  NARA  has  found  that 
researchers  with  personal  copying 
equipment  are  obtaining  access  to 
restricted  materials  by  having 
researchers  without  personal  copying 
equipment  make  the  desired  reference 
requests. 
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NARA  lacks  the  resources  to  prevent 
abuses  of  the  personal  copier  privilege 
from  occurring.  In  addition,  the 
continued,  unauthorized  reproduction  of 
restricted  materials  exposes  NARA  to 
habiiity  for  copyright  infringement  and 
other  contractual  or  statutory  violations. 
Therefore,  NARA  is  amending  its 
research  room  regulations  to  bar 
personal  copying  equipment  from  the 
Motion  Picture,  Sound  Recording,  and 
Video  Research  Room.  Researchers  will 
still  be  able  to  obtain  audio  and  video 
reproductions  of  unrestricted  materials 
at  the  fees  established  pursuant  to  44 
U.S.C  2n6(c),  NARA's  fee-setting 
statute.  These  fees  were  recently 
reduced  by  a  significant  amount  for 
most  audio  and  video  reproductions. 

This  regulation  is  being  promulgated 
without  prior  notice  of  proposed 
rulemaking  to  protect  NARA  from  the 
potential  liability  to  which  the 
unauthorized  copying  of  restricted  audio 
and  video  materials  exposes  it.  It  has 
been  determined  that  no  effective 
controls  on  the  use  of  personal  copying 
equipment  short  of  their  absence  from 
the  Motion  Picture.  Sound  Recording, 
and  Video  Research  Room  can  prevent 
the  intentional,  unauthorized  copying  of 
restricted  materials.  Under  the 
provisions  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553(a)(2)), 
regulations  relating  to  public  property, 
including  Federal  records  and  donated 
historical  materials,  are  exempt  from  the 
requirements  of  notice-and-comment 
rulemaking. 

The  only  changes  being  made  to  36 
CFR  1254.26  are  (1)  removing  the  Motion 
Picture,  Sound,  and  Video  Research 
Room  as  an  exception  to  the  "clean 
research  room"  procedures  contained  in 
that  section  and  (2)  adding  personal 
audio  and  video  reproduction  equipment 
to  the  personal  copying  equipment 
excluded  from  clean  research  rooms. 
Tape  recorders  will  continue  to  be 
admitted  to  research  rooms  other  than 
the  Motion  Picture,  Sound,  and  Video 
Research  Room  as  a  note-taking  device 
under  exception  (e)(3). 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Sub}ecU  in  36  CFR  Part  1254 

Archives  and  records:  Confidential 
business  information;  Freedom  of 
information;  Micrographics. 

For  the  reasons  set  forth  in  the 
preamble,  part  1254  of  chapter  XII  of 


title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  1254— AVAILABIUTY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

1.  The  authority  citation  for  part  1254 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C  2101-2118:  5  U.S.C  552: 
and  E.0. 1260a  52  PR  23781.  3  CFR.  1967 
Comp..  p.  235. 

2.  Section  1254.26  is  amended  by 
revising  paragraphs  (b)  and  (e) 
introductory  text  to  read  as  follows: 

S  1254.26    Additional  rules  for  uM  of 
certain  research  rooms  In  the  National 
Archives  and  the  Washington  National 
Records  Center  buildings. 

•  •        •        «        * 

(b)  The  procedures  in  paragraphs  (c) 
through  (g)  of  this  section  shall  apply  to 
all  research  rooms  in  the  National 
Archives  and  Washington  National 
Records  Center  buildings,  except  the 
Microfilm  Research  Room  in  the 
National  Archives  Building.  These 
procedures  are  in  addition  to  the 
procedures  specified  elsewhere  in  this 

part. 

•  •        •        •        • 

(e)  Researchers  may  not  bring  into  the 
research  rooms  overcoats,  raincoats, 
hats,  or  similar  apparel;  personal 
copying  equipment,  including  personal 
paper-to-paper  copiers  and  audio  and 
video  reproduction  devices:  briefcases, 
suitcases,  daypacks.  purses,  or  similar 
containers  of  personal  property; 
notebooks,  notepaper,  notecards,  folders 
or  other  containers  for  papers.  These 
items  may  be  stored  at  no  cost  in 
lockers  available  in  the  hallway 
adjacent  to  the  various  research  rooms. 
The  following  exceptions  may  be 

granted: 

•  •        •        •        • 

Dated:  October  11. 19S1. 
Claudine  J.  Weiber, 

Acting  Archivist  of  the  United  States. 
|FR  Doc.  91-27830  Filed  11-18-91:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

ISW-FRL-4031-A1 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Removal  of  Final 
Rule 

AQCNCV:  Environmental  Protection 
Agency. 


ACnow;  Removal  of  final  rule. 

SliMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
removing  the  Agency's  final  rule 
appearing  at  55  FR  38058  (September  17, 
1990)  regarding  the  petition  received 
from  Allegan  Metal  Finishing  Company 
for  exclusion  of  wastes  under  40  CFR 
260.20  and  260.22.  That  rule  denied  a 
petition  for  the  exclusion  of  hazardous 
waste  (a  "delisting  petition")  under 
section  3001(f)  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  42  U.S.C.  6921(f). 
EFFECTIVE  DATE:  November  19, 1991. 

ADDRESSES:  The  RCRA  regulatory 
docket  for  this  notice  is  located  in  room 
M2427  at  the  U.S.  Environmental 
Protection.  401  M  Street,  SW.. 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  260-0327  for 
an  appointment  to  review  the  docket. 
The  docket  for  this  notice  contains  all 
materials  included  in  the  original  docket 
compiled  for  the  Agency's  previously 
published  proposed  and  final  rule 
regarding  Allegan  Metal  Finishing 
Company.  The  reference  number  for  the 
docket  is  91-ALDW-FFFFF.  The  public 
may  copy  material  from  any  regulatory 
docket  at  a  cost  of  $0.15  per  page. 

FOR  FUirrHER  INFORMATION  contact: 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll  free  at 
(800)  424-9346,  or  Robert  Kayser,  Office 
of  Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460, 
(202)  260-2224. 

SUPPLEMENTARY  INFORMATION: 

I.  Removal  of  Final  Rule 

On  September  17, 1990,  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  denied  a  final  exclusion, 
pursuant  to  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  section 
3001(f),  42  U.S.C.  6921  (f).  and  to  40  CFR 
260.20  and  260.22,  to  Allegan  Metal 
Finishing  Company  for  a  one-time 
upfront  exclusion  (for  wastes  that  have 
not  yet  been  generated)  of  wastewater 
treatment  sludges  (Hazardous  Waste 
No.  F006)  that  were  proposed  to  be 
treated.  The  wastes  proposed  to  be 
treated  are  in  two  on-site  lagoons  at 
Allegan's  facility  In  Allegan,  Michigan. 
See  55  FR  38058  (September  17, 1990). 
On  December  14, 1990,  Allegan  Metal 
Finishing  Company  filed  a  petition  for 
review  of  the  Agency's  September  17, 
1990  rulemaking  with  the  United  States 
Court  of  Appeals  for  the  District  o' 
Columbia  Circuit,  No.  90-1598. 
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The  parties  reached  a  settlement 
agreement  which  provided  that  EPA 
would  withdraw  the  final  rule. 
Accordingly,  EPA  withdraws  the  final 
rule  appearing  at  55  FR  38058 
(September  17. 1990).  Because  the  State 
of  Michigan  has  been  authorized  for  the 
delisting  program  pursuant  to  RCRA 
(See  56  FR  18517.  April  23, 1991)  Allegan 
Metal  Finishing  Company  will  now 
pursue  its  delisting  petition  with  the 
State.  Allegan  Metal  Finishing  Company 
must  continue  to  treat  its  F006  wastes  as 
hazardous  until  such  time  as  it  may.  in 
the  future,  be  granted  an  exclusion  for 
these  wastes. 

II.  Effective  Date 

This  rule  is  effective  November  19. 
1991.  There  is  good  cause  to  omit  notice 
and  the  opportunity  to  comment  because 
they  are  unnecessary:  The  only  party 
directly  affected  by  the  rule  has  agreed 
in  a  settlement  agreement.  5  U.S.C. 
553(b).  There  is  good  cause  to  make  the 
rule  immediately  effective  because  the 
only  party  affected  has  agreed  and 
because  this  withdrawal  does  not  affect 
Allegan  Metal  Finishing  Company's 
existing  obligation  to  manage  the  waste 
as  hazardous.  5  U.S.C.  553(d).  In 
addition,  the  company  does  not  need  six 
months  to  come  into  compliance 
because  the  waste  must  continue  to  be 
managed  as  hazardous.  42  U.S.C. 
e930(b). 

III.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  withdrawal  of  a 
previously  published  final  denial 
decision  will  not  impose  an  economic 
burden  on  this  facility  since  the 
withdrawal  does  not  affect  the  manner 
in  which  the  petitioned  wastes  must  be 
handled.  Despite  the  withdrawal  of  the 
denial  decision,  this  facility  is  to 
continue  managing  its  wastes  as 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  notice  is  not  a  major 
regulation,  thus  no  Regulatory  Impact 
Analysis  is  required. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organization,  and  small  governmental 
jurisdictions)  The  Administrator  may 


certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  notice  will  not  have  an  adverse 
economic  impact  on  small  entities.  The 
facility  included  in  this  notice  may  be 
considered  a  small  entity,  however,  this 
rule  only  affects  one  facility  in  one 
industrial  sector  and  does  not  change 
existing  requirements  for  the 
management  of  its  waste.  The  overall 
economic  impact,  therefore,  on  small 
entities  would  be  minimal.  Accordingly, 
I  hereby  certify  that  this  notice  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  notice,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec.  3001  RCRA.  42  U.S.C  6921. 
Dated:  October  31, 1991. 
Don  R.  Clay, 

Assistant  Administrator.  Office  of  Solid 

Waste  and  Emergency  Response. 

(FR  Doc.  91-27521  Filed  11-18-81:  8:45  am) 

BILUNQ  COOC  HM-tO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  84 

[Docket  No.  FEMA  7525] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street,  Southwest,  Room  417, 
Washington,  DC  20472, 


SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  part 
59  et  seq.).  Accordingly,  the 
communities  will  be  suspended  on  the 
effective  date  in  the  fourth  column.  As 
of  that  date,  flood  insurance  will  no 
longer  be  available  in  the  community. 
However,  some  of  these  communities 
may  adopt  and  submit  the  required 
documentation  of  legally  enforceable 
floodplain  management  measures  after 
this  rule  is  published  but  prior  to  the 
actual  suspension  date.  These 
communities  will  not  be  suspended  and 
will  continue  their  eligibility  for  the  sale 
of  insurance.  A  notice  withdrawing  the 
suspension  of  the  communities  will  be 
published  in  the  Federal  Register.  In  the 
interim,  if  you  wish  to  determine  if  a 
particular  community  was  suspended  on 
the  suspension  date,  contact  the 
appropriate  FEMA  Regional  Office  or 
the  NFIP  servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Robert  T.  Sta^ord  Disaster  Relief  and 
Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Att  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  conununities 
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listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  Hnds  that  notice 
and  public  comment  under  5  U.S.C 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  communities  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  e^ect  within  less 
than  30  days. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  the  Administrator.  Federal 


Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  looses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 


participation.  In  each  entry,  a  complete 
chronology  of  effective  dates  appears 
for  each  listed  community. 

Ust  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART  64-{  AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S64.S    LM  of  ENgM*  Conwmimtttt. 


State  and  Locabon 


Convnunity 
Na 


ENactiva  dale  autbcxtzation/ 

canc»<latK>n  o(  saia  ol  Flood 

Inauranca  m  communtty 


Current 
effective  rnap 


Data  certain 

Federal  aaaistarKe 

no  longer  availabia 

m  «Mciailiood 

hazard  araaa 


Raflulaf  Piuyiani  Convacaloiis 


htaw  Yortc 
Bainbrldga,  to«m  of,  Chenango  County 

North  Normctx,  toam  of.  Chenango  County . 

Region  M 
Weat  Virginia: 
Bavady,  town  of.  Randolph  County 


K 

Caifomia: 
Santa  BortMra.  city  of.  Santa  BaitMva  County . 


New  Yoric 
Stanford,  town  of.  Dutcheaa  County _ 

Sandyston,  township  of,  Sussex  County  _„.. 

Ragfon  V 

Ohw: 
Wood  County,  unincorporated  areaa 

Illinois: 
Sonoyside,  v#age  of,  McHenry  County 


nagfon  X 


Caiifofnia: 
Ada  County,  unincorporated 


anfmnaf  Convarafona 
RagionV 

Ohio: 
Baltimore,  village  of.  Fairfield  County 

Florida,  village  of,  Henry  County 


361085 
361089 

540267 

060335 

361145 
340455 

390609 
170486 

160001 


390159 
390263 


lyiv.  18,  1976,  En)erg.:  Um.  18,  1983. 

Reg.:  Dec.  3.  1991,  Suap. 
May  25.  1978,  Emerg.;  Aug.  24.  1964. 

Rag.:  Oac.  3. 1991,  Susp. 


Sept  25.  1975.  Emerg.;  Dec.  3,  1991, 
Reg.;  Dae.  3,  1991,  Susp. 


Feb.  25,  1972,  Emerg.:  Dec.  15,  1978, 
Reg.:  Oac  3. 1981,  Susp. 


Mar.  19,  1978.  Emerg.;  Jan.  21,  1983. 

Reg.:  Dec  17,  1991,  Susp. 
Apr.  11,  1985,  Emerg.;  Dec.  17,  1991, 

Reg.:  Dec  17.  1991,  Susp. 


Mar  16,  1977,  Emerg.;  Jan.  5,  1984, 
Rug.,  Dec.  17.  1991,  Susp. 

Jun.  27.  1975.  Emerg.;  Jun.  18,  1980, 
Reg;  Dec.  17  1991,  Susp. 


May  8,  1975,  Emerg.;  Dec.  18,  1984. 
Reg.:  Dec  17.  1901.  Susp. 


Jun.  28,  1990,  Emerg.;  Dec.  17  1991, 

Reg.;  Dec.  17,  1991.  Susp. 
Aug.  15,  1975,  Emerg.;  Dec.  17  1991. 

Reg..  Dec  17.  1991,  Susp. 


Dae  3,  1991. 
da 


..do.. 


..do.. 


Dec  17. 1991. 

do 

do 

do 

do....- 

do 

do 


Dec.  3. 1991. 
Oo. 

Do. 

Do. 

Dec  17  1991. 
Do. 

Oo. 
Do. 

Do. 


Do. 
Oo. 


Code  for  raadkig  fourth  columa-  Emerg.— Emargerfcy,  Reg.— ftagular,  Suap.— Suspension. 
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CM.  "Bud"  Schauarta. 

Administrator,  Fbdvnl  Insurance     . 

Administration. 

|FR  Doc.  91-27768  Filed  11-18-01:  8:45  am] 

MXNM  COOK  arta^i-ai 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

Cellular  Application*  Using  Random 
Selection  or  Lotteries  Instead  of 
Comparative  Hearings 

CFR  Correction 

In  title  47  of  the  Code  of  Federal 
Regulations,  parts  20  to  39,  revised  as  of 
October  1. 1990,  on  page  185.  In  S  22.917 
paragraph  (b)(2)  was  inadverently 
omitted  and  should  appear  after 
S  22.917{b)(l)(ii)  as  follows: 

§22.917    Demonstration  Of  flnandai 
qualifications. 

•  •  • 

(b)  *  •  • 

(1)  *  *  * 
(ii)  •  •  * 

(2)  Modified  Facilities.  Applications 
for  modified  facilities  in  markets  beyond 
the  top-120  shall  demonstrate  the 
applicant's  financial  ability  in 
accordance  with  the  requirements  of 
paragraph  (a),  above. 

BuxiNO  coot  1<a»«14> 


47  CFR  Part  73 

[MM  Dockot  No.  91-114;  mil-74S7] 

Radio  Broadcasting  Services;  Otttello, 
East  Wenatchee  and  Cashmere,  WA, 
and  Wallace,  ID 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  P-N-P  Broadcasting.  Inc.. 
substitutes  Channel  246C1  for  Channel 
248C2  at  Othello.  Washington,  and 
modifies  its  construction  permit  for 
Station  KZLN-FM  accordingly.  We  also 
substitute  Channel  266A  for  Channel 
249A  at  East  Wenatchee,  Washington, 
and  modify  the  Hcense  of  Station  KYSN 
accordingly;  substitute  Channel  294A  for 
Channel  266A  at  Cashmere. 
Washington,  and  modify  the 
construction  permit  for  Station  KZPH 
accordingly;  and  downgrade  the  vacant 
and  unapplied  for  Channel  248C  at 
Wallace,  Idaho,  to  Channel  248C2,  See 
56  FR  19072,  April  25, 1991.  See  also 
Supplementary  Information,  infra, 


EmCTivi  c»atc:  December  23, 1991. 

FOM  rURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media    ■ 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-114. 
adopted  October  24. 1991.  and  released 
November  4, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street.  NW..  Washington.  DC. 
20036. 

Channel  248C1  can  be  allotted  to 
Othello  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.0  kilometers  (8.7  miles) 
southwest  to  avoid  a  short-spacing  to 
the  proposed  allotment  of  Channel  247A 
at  Davenport  Washington,  at 
coordinates  North  Latitude  46-45-28  and 
West  Longitude  119-19-10.  Channel 
26eA  can  be  allotted  to  East  Wenatchee 
with  a  site  restriction  of  4.1  kilometers 
(2.6  miles)  south  to  avoid  a  short- 
spacing  to  Station  KEYF(FM).  Channel 
2e6C,  Cheney.  Washington,  at 
coordinates  North  Latitude  47-22-52  and 
West  Longitude  120-17-16,  Channel 
294A  can  be  allotted  to  Cashmere  with  a 
site  restriction  of  4.2  kilometers  (2.6 
miles)  west  to  avoid  a  short-spacing  to 
Station  KKNW,  Channel  295C1. 
Bremerton.  Washington,  at  coordinates 
North  Latitude  47-30-35  and  West 
Longitude  120-31-24.  Channel  248C  can 
be  downgraded  to  Channel  248C2  at 
Wallace  with  a  site  restriction  of  1.3 
kilometers  (0.8  miles)  northeast  to  avoid 
a  short-spacing  to  Station  KISC. 
Channel  251C.  Spokane.  Washington,  at 
coordinates  North  Latitude  47-28-40  and 
West  Longitude  115-54-38.  Since 
Othello,  East  Wenatchee,  Cashmere  and 
Wallace  are  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  by  the 
Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 

Ust  of  Subjects  In  47  CFR  Part  7S 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authotity:  47  U.S.C  194. 303. 


S  7X202    lAiwandadl 

2.  Section  73.202(bj,  ihe  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  248C  and  adding 
Channel  248C2  at  Wallace. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  248C2 
and  adding  Channel  248C1  at  Othello; 
by  removing  Channel  249A  and  adding 
Channel  266A  at  East  Wenatchee:  and 
by  removing  Channel  266A  and  adding 
Channel  294A  at  Cashmere. 

Federal  Communications  Commission. 

Mkfaaai  C  RugK. 

Assistant  Chief.  Allocations  Brancn,  t'otwy 
and  Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  91-28862  Filed  11-18-01: 8,45  am) 

StLUNQ  coot  t71K01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

48  CFR  Parts  328  and  3S2 

Acquisition  Regulation;  Insurance 
Uability  to  Third  Persons 

aocncy:  Department  of  Health  and 
Human  Services. 

action:  Final  rule. 

summary:  The  Department  of  Health 
and  Human  Services,  is  amending  its 
acquisition  regulation  (48  CFR  chapter  3) 
by  adding  a  contract  clause  that 
modifies  the  Federal  Acquisition 
Regulation  (FAR)  clause  at  52.228-7. 
Insurance — Liabihty  to  Third  Persons,  to 
limit  the  Government's  liability  under 
the  clause  to  the  Limitation  of  Cost  or 
Limitation  of  Funds  clause  included  in 
cost  reimbursement  contracts.  This 
action  is  being  taken  because  the  FAR 
Secretariat  authorized  agencies  to 
prescribe  their  own  contract  clauses  in 
accordance  with  agency  regulations  in 
the  final  rule  published  in  the  Federal 
Register  at  55  FR  52782  dated  December 
21. 1990  (see  48  CFR  28.311-3).  We  also 
are  deleting  the  clause  at  HHSAR 
352.228-70,  Required  Insurance  since  the 
new  clause  at  352,228-7  will  replace  the 
Required  Insurance  clause. 

EFFECTIVE  DATE:  December  19. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Norman  Audi  (202)  245-0326, 

tUPFLEMENTARY  INFORMATION:  A 

proposed  rule  was  published  in  the 
Federal  Register  on  August  28. 1991  at  56 
FR  42587.  No  comments  were  received 
in  response  to  the  proposed  rule. 
Therefore,  the  Department  is  not 
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revising  the  regulatory  coverage  which 
was  published  in  the  proposed  rule. 

This  final  rule  is  not  a  major  rule  for 
the  purposes  of  Executive  Order  12291 
of  February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  final  rule  will  not  have 
a  significant  impact  on  small  business 
entities. 

This  document  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301;  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Part  328  and 
352 

Government  procurement. 
Therefore,  48  CFR  chapter  3  is 
amended  in  the  manner  set  forth  below. 

Dated:  November  8, 1991. 
lames  F.  Trickett, 

Deputy  Assistant  Secretary  for  Management 
and  Acquisition. 

1.  Part  328,  Bonds  and  Insurance,  is 
added  consisting  of  Subpart  328.3, 
Insurance,  to  read  as  follows: 

PART  328— BONDS  AND  INSURANCE 
Subpart  328.3— Insurance 

Sec. 

328.301     Policy. 

328.311  Solicitation  provision  and  contract 
clause  on  liability  insurance  under  cost- 
reimbursement  contracts. 

328.311-2    Contract  clause. 

Authority:  5  U.S.C.  301:  40  U.S.C.  486(c). 
Subpart  328.3— lnsurar)c« 

328.301     PoNcy. 

(a)  It  is  the  policy  of  this  Department 
to  limit  the  Government's  / 
reimbursement  of  its  contractors' 
liability  to  third  persons  for  claims  not 
covered  by  insurance  in  cost- 
reimbursement  contracts  to  the 
Limitation  of  Funds  or  Limitation  of  Cost 
clause  of  the  contract. 

(b)  In  addition  to  the  limitations  in 
paragraph  (a)  of  this  section,  the  amount 
of  the  Government's  reimbursement  will 
be  limited  to  final  judgments  or 
settlements  approved  in  writing  by  the 
Government. 

328.31 1     Solicitation  provision  and 
contract  clausa  on  Uat>liity  insurancs  under 
cost-reimbursement  contracts. 

328.311-2    Contract  daua*. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  352.228-7,  Insurance — 
Liability  to  Third  Persons,  in  all 
solicitations  and  resulting  cost- 


reimbursement  contracts,  in  lieu  of  the 
clause  at  FAR  52.228-7. 

2.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

3.  Part  352,  subpart  352.2,  is  amended 
by  adding  352.228-7  as  follows: 

PART  352— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  352.2— Texts  of  Provisions 
and  Clauses 

!  352.228-7    Insurance— Liability  to  third 
persons. 

As  prescribed  in  328.311-2, 
contracting  officers  shall  include  the 
following  clause  in  all  cost- 
reimbursement  contracts,  in  lieu  of  the 
clause  at  FAR  52.228-7: 

Insurance — Liability  to  Third  Persons 
(DEC  1991) 

(a)(1)  Except  as  provided  in 
subparagraph  (2)  immediately  following, 
or  in  paragraph  (h)  of  this  clause  (if  the 
clause  has  a  paragraph  (h)),  the 
Contractor  shall  provide  and  maintain 
workers'  compensation,  employer's 
liability,  comprehensive  general  liability 
(bodily  injury),  comprehensive 
automobile  liability  (bodily  injury  and 
property  damage)  insurance,  and  such 
other  insurance  as  the  Contracting 
Officer  may  require  under  this  contract. 

(2)  The  Contractor  may,  with  the 
approval  of  the  Contracting  Officer, 
maintain  a  self-insurance  program; 
provided  that,  with  respect  to  workers' 
compensation,  the  Contractor  is 
qualified  pursuant  to  statutory  authority. 

(3)  All  insurance  required  by  this 
paragraph  shall  be  in  a  form  and  amount 
and  for  those  periods  as  the  Contracting 
Officer  may  require  or  approve  and  with 
insurers  approved  by  the  Contracting 
Officer. 

(b)  The  Contractor  agrees  to  submit 
for  the  Contracting  Officer's  approval,  to 
the  extent  and  in  the  manner  required 
by  the  Contracting  Officer,  any  other 
insurance  that  is  maintained  by  the 
Contractor  in  connection  with 
performance  of  this  contract  and  for 
which  the  Contractor  seeks 
reimbursement. 

(c)  Except  as  provided  in  paragraph 
(h)  of  this  clause  (if  the  clause  has  a 
paragraph  (h)),  the  Contractor  shall  be 
reimbursed — 

(1)  For  that  portion  (i)  of  the 
reasonable  cost  of  insurance  allocable 
to  this  contract,  and  (ii)  required  or 
approved  under  this  clause;  and 

(2)  For  certain  liabilities  (and 
expenses  incidental  to  such  liabilities) 
to  third  persons  not  compensated  by 


insurance  or  otherwise  within  the  funds 
available  under  the  Limitation  of  Cost  or 
the  Limitation  of  Funds  clause  of  this 
contract.  These  liabilities  must  arise  out 
of  the  performance  of  this  contract, 
whether  or  not  caused  by  the  negligence 
of  the  Contractor  or  of  the  Contractor's 
agents,  servants,  or  employees,  and 
must  be  represented  by  final  judgments 
or  settlements  approved  in  writing  by 
the  Government.  These  liabilities  are 
for— 

(i)  Loss  of  or  damage  to  property 
(other  than  property  owned,  occupied, 
or  used  by  the  Contractor,  rented  to  the 
Contractor,  or  in  the  care,  custody,  or 
control  of  the  Contractor);  or 

(ii)  Death  or  bodily  injury. 

(d)  The  Government's  liability  under 
paragraph  (c)  of  this  clause  is  limited  to 
the  amounts  reflected  in  final  judgments, 
or  settlements  approved  in  writing  by 
the  Government,  but  in  no  event  to 
exceed  the  funds  available  under  the 
Limitation  of  Cost  or  Limitation  of  Funds 
clause  of  this  contract.  Nothing  in  this 
contract  shall  be  construed  as  implying 
that,  at  a  later  date,  the  Government  will 
request,  or  the  Congress  will 
appropriate,  funds  sufficient  to  meet  any 
deficiencies. 

(e)  The  Contractor  shall  not  be 
reimbursed  for  liabilities  (and  expenses 
incidental  to  such  liabilities) — 

(1)  For  which  the  Contractor  is 
otherwise  responsible  under  the  express 
terms  of  any  clause  specified  in  the 
Schedule  or  elsewhere  in  the  contract; 

(2)  For  which  the  Contractor  has 
failed  to  insure  or  to  maintain  insurance 
as  required  by  the  Contracting  Officer 
or 

(3)  That  result  from  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  the 
Contractor's  directors,  officers, 
managers,  superintendents,  or  other 
representatives  who  have  supervision  or 
direction  of — 

(i)  All  or  substantially  all  of  thf> 
Contractor's  business; 

(ii)  All  or  substantially  all  of  thp 
Contractor's  operations  at  any  one  plant 
or  separate  location  in  which  this 
contract  is  being  performed;  or 

(iii)  A  separate  and  complete  major 
industrial  operation  in  connection  with 
the  performance  of  this  contract. 

(f)  The  provisions  of  paragraph  (e)  of 
this  clause  shall  not  restrict  the  right  of 
the  Contractor  to  be  reimbursed  for  the 
cost  of  insurance  maintained  by  the 
Contractor  in  connection  with  the 
performance  of  this  contract,  other  than 
insurance  required  in  accordance  with 
this  clause;  provided.  That  such  cost  is 
allowable  under  the  Allowable  Cost  and 
Payment  clause  of  this  contract. 


1  •  I 
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(g)  If  any  suit  or  action  is  filed  or  any 
claim  is  made  against  the  Contractor, 
the  cost  and  expense  of  which  may  be 
reimbursable  to  the  Contractor  under 
this  contract,  and  the  risk  of  which  is 
then  uninsured  or  is  insured  for  less 
than  the  amount  claimed,  the  Contractor 
shall— 

(1)  Immediately  notify  the  Contracting 
Officer  and  promptly  furnish  copies  of 
all  pertinent  papers  received: 

(2)  Authorize  Government 
representatives  to  collaborate  with 
counsel  for  the  insurance  carrier  in 
settling  or  defending  the  claim  when  the 
amount  of  the  liability  claimed  exceeds 
the  amount  of  coverage;  and 

(3)  Authorize  Government 
representatives  to  settle  or  defend  the 
claim  and  to  represent  the  Contractor  in 
or  to  take  charge  of  any  litigation,  if 
required  by  the  Government,  when  the 
liability  is  not  insured  or  covered  by 
bond.  "The  Contractor  may.  at  its  own 
expense,  be  associated  with  the 
Government  representatives  in  any  such 
claim  or  litigation. 

(End  of  clause) 

Alternate  I  (APR  1984).  If  the 
solicitation  includes  the  provision  at 
52.228-8.  Insurance-Immunity  from  Tort 
Liability,  and  the  successful  offeror 
represents  in  the  ofTer  that  the  offeror  is 
partially  immune  from  tort  liability  as  a 
State  agency  or  as  a  charitable 
institution,  add  the  following  paragraph 
(h)  to  the  basic  clause: 

(h)  Notwithstanding  paragraphs  (a) 
and  (c)  of  this  clause — 

(1)  The  Government  does  not  assume 
any  liability  to  third  persons,  nor  will 
the  Government  reimburse  the 
Contractor  for  its  liability  to  third 
persons,  with  respect  to  loss  due  to 
death,  bodily  injury,  or  damage  to 
property  resulting  in  any  way  from  the 
performance  of  this  contract  or  any 
subcontract  under  this  contract;  and 

(2)  The  contractor  need  not  provide  or 
maintain  insurance  coverage  as  required 

-  by  paragraph  (a)  of  this  clause; 
provided,  that  the  Contractor  may 
obtain  any  insurance  coverage  deemed 
necessary,  subject  to  approval  by  the 
Contracting  Officer  as  to  form,  amount, 
and  duration.  The  Contractor  shall  be 
reimbursed  for  the  cost  of  such 
insurance  and.  to  the  extent  provided  in 
paragraph  (c)  of  this  clause,  to  liabilities 
to  third  persons  for  which  the  contractor 
has  obtained  insurance  coverage  as 
provided  in  this  paragraph,  but  for 
which  such  coverage  is  insufficient  in 
amount. 
(End  of  clause) 

Alternate  11  (APR  1984).  If  the 
solicitation  includes  the  provision  at 
52.228-8,  Insurance-Immunity  from  Tort 


Liability,  and  the  successful  offeror 
represents  in  the  offer  that  the  offeror  is 
totally  immune  from  tort  liability  as  a 
State  agency  or  as  a  charitable 
institution,  substitute  the  following 
paragraphs  (a)  and  (b)  for  paragraphs 
(a)  through  (g)  of  the  basic  clause: 

(a)  The  Government  does  not  assume 
any  liability  to  third  persons,  nor  will 
the  Government  reimburse  the 
Contractor  for  its  liability  to  third 
persons,  with  respect  to  loss  due  to 
death,  bodily  injury,  or  damage  to 
property  resulting  in  any  way  from  the 
performance  of  this  contract  or  any 
subcontract  under  this  contract. 

(b)  If  any  suit  or  action  is  filed,  or  if 
any  claim  is  made  against  the 
Contractor,  the  cost  and  expense  of 
which  may  be  reimbursable  to  the 
Contractor  under  this  contract,  the 
Contractor  shall  immediately  notify  the 
Contracting  Officer  and  promptly 
furnish  copies  of  all  pertinent  papers 
received  by  the  Contractor.  The 
Contractor  shall,  if  required  by  the 
Government,  authorize  Government 
representatives  to  settle  or  defend  the 
claim  and  to  represent  the  Contractor  in 
or  take  charge  of  any  litigation.  The 
Contractor  may.  at  its  own  expense,  be 
associated  with  the  Government 
representatives  in  any  such  claim  or 
litigation. 

(End  of  clause) 

3S2.228    IRwnovod] 

3.  Section  352.228-7a  Required 
Insurance,  is  removed. 

(PR  Doc.  91-27700  FHed  11-18-91: 8;45  am] 

BtLUNQOOOC  41(»-0«-M 


INTERSTATE  COMMERCE 
COMMISSION 

49CFRPart114S 

[Ex  Parts  No.  394  (Sub-No.  3)1 

Cost  Ratios  for  Recydsbles; 
Compliance  Procedures 

AQCNCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  final  rules. 

SUMMARV:  The  Commission  has  revised 
its  regulations  governing  railroad  freight 
rates  on  recyclable  commodities.  The 
final  rules  provide  that  statutory  caps 
(revenue-to-variable  cost  ratios)  will  be 
determined  for  regions  and  individual 
carriers,  in  addition  to  a  national  cap,  to 
reflect  the  differing  carrier  cost 
variabilities  under  the  Uniform  Railroad 
Costing  System  (URCS),  Each  annual 
proceeding  will  be  initiated  by  a 
decision  of  the  Commission  containing  a 


procedural  schedule,  rather  than  be 
governed  by  a  schedule  of  specific  dates 
contained  in  the  regulations.  Cap  ratios 
will  be  announced  at  the  beginning  of 
each  annual  proceeding,  as  soon  as  the 
necessary  cost  data  become  available, 
rather  than  in  the  final  decision  in  the 
proceeding. 

EFKCnvi  DATS:  November  18. 1991. 

KM  FUNTMCn  wrONMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245,  (TDD 
for  hearing  impaired:  (202)  275-1721). 

•UPPUEMENTARY  INPOMVIATIGN:  The 

regulations  in  part  1145  were  adopted  by 
a  notice  of  final  rule  published  October 
17, 1989  (54  FR  42509).  The  proposed 
revisions  to  the  rules  were  published 
January  4, 1991  (56  FR  410). 

The  Commission  anticipates 
inaugurating  the  first  annual  proceeding 
under  the  regulations  in  Ex  Parte  No,  394 
(Sub-No.  9),  Cost  Ratio  for 
Recycle bles— 1992  Determination,  which 
will  govern  shipments  moving  in  1992. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.  room  2229.  interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721.] 

Regulatory  Flexibility  Analysis 

We  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  We  are  adopting  only  technical 
changes  to  existing  regulations  and  not 
imposing  new  regulatory  requirements 
on  any  entity. 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

List  of  Subjects  lo  49  CFR  Part  1148 

Railroads,  Reporting  and 
Recordkeeping  Requirements. 
Decided:  November  8. 1991. 

By  the  Conunissioa  Chairman  Philbin.  Vice 
Chairman  Emmett  Commiuioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L.  Strickland.  |r.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  part  1145 
of  the  Code  of  Federal  Regulations  Is 
amended  as  follows: 

PART  1146-RAILROAO  RATES  ON 
RECYCLABLE  COMMODITIES 

1.  The  authority  citation  for  part  1145 
continues  to  read  as  follows: 


I 
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Authority:  49  U.S.C.  10321. 10731.  and 
10707a:  5  U.S.C.  553. 

2.  Sections  1145.1  and  1145.2  are 
revised  to  read  as  follows: 

S  1145.1    Dtfinitions. 

(a)  For  the  purpose  of  this  part, 
recyclable  commodities  means 
recyclable  material  as  defined  at  49 
U.S.C.  10731(a)(1).  other  than  recyclable 
or  recycled  iron  or  steel.  Commodities 
are  to  be  specified  at  the  five  digit 
Standard  Transportation  Commodity 
Code  (STCC)  level,  unless  exceptions 
are  requested  and  justified  as  provided 
in  §  n45.4(a).  The  five  digit  STCC  code 
level  for  a  given  recyclable  commodity 
means  the  aggregate  of  all  movements 
whose  identifying  STCC  codes  contain 
the  same  five  leading  digits.  Thus,  the 
R/VC  ratio  for  a  recyclable  commodity 
group  will  be  the  sum  of  the  revenues  of 
all  movements  whose  identifying  STCC 
codes  contain  the  same  five  leading 
digits  divided  by  the  sum  of  the  variable 
costs  of  those  movements. 

(b)  Costs  determined  pursuant  to  49 
U.S.C.  10705a(m)  means  unadjusted 
costs  calculated  pursuant  to  the 
procedures  developed  in  Ex  Parte  No. 
389,  Procedures  for  Requesting  Rail 
Variable  Cost  and  Revenue 
Determinations  for  Joint  Rates  Subject 
to  Surcharge  and  Cancellation,  as 
amended,  with  two  exceptions.  For  the 
purpose  of  this  part,  parties  are  to  use 
actual  shipment  weight  as  shown  in  the 
waybill  file  (rather  than  tariff  minimum 
weight),  and  route  miles  as  calculated  in 
the  Princeton  Transportation  Network 
Model  and  entered  in  the  waybill  file  for 
the  year  at  issue  (rather  than  short  line 
miles  increased  for  circuity). 

(c)  Statutory  cap  levels  means  the 
railroad  revenue-to-variable-cost  ratio 
level  referred  to  in  49  U.S.C.  10731(e). 
determined: 

(1)  As  a  national  ratio; 

(2)  As  regional  ratios  for  the  Eastern 
and  Western  regions:  and 

(3)  As  individual  carrier  ratios  for 
each  Class  I  railroad. 

These  cap  ratios  are  intended  to  be 
compared  to  actual  revenue/variable 
cost  ratios  produced  by  railroad  rates, 
computed  as  national,  regional,  and  in 
some  cases  individual  carrier,  averages. 
See  §  1145.4  (b)  and  (f). 

(d)  Pertinent  statutory  cap  level 
means  the  cap  ratio  level  that  is 
computed  on  the  same  territorial  or 
carrier  basis  as  the  actual  ratio  to  which 
it  is  compared.  For  example,  the  cap 
level  pertinent  to  an  actual  ratio 
produced  by  rates  of  all  carriers  in  the 
Eastern  region  is  the  cap  level  for  the 
Eastern  region.  The  cap  level  pertinent 
to  an  actual  ratio  produced  by  the  rates 


of  a  single  Class  I  carrier  is  the  cap  level 
for  that  carrier. 

(e)  Above-cap  rate  means  an 
individual  rate  that  produces  a  revenue/ 
variable  cost  ratio  above  the  pertinent 
statutory  cap  level. 

(f)  Above-cap  rate  group  means  a  rate 
group  specified  in  S  11.45.4(b)  that 
produces  an  average  revenue/variable 
cost  ratio  above  the  pertinent  statutory 
cap  level.  The  term  may  relate  either  to 
a  railroad  industry  rate  group  or  to  an 
individual  carrier  rate  group  for  which  a 
determination  is  made  under  $  1145.5(a). 

(g)  Rate  (or  rate  group)  determined  to 
be  above  the  cap  level  means  a  rate  (or 
rate  group)  that  had  or  would  have  an 
above-cap  status  as  of  the  effective  date 
of  an  increase  in  the  a  rate,  under  the 
latest  effective  determination  made  by 
the  Commission  concerning  the  status  of 
the  rate  on  that  date,  whether  made  in 
an  annual  proceeding  under  S  1145.5  or 
in  another  proceeding. 

(h)  Below-cap  rate  (or  rate  group) 
means  a  rate  (or  rate  group)  that 
produces  a  revenue/variable  cost  ratio 
equal  to  or  below  the  pertinent  statutory 
cap  level. 

§1145.2    Purpose. 

This  part  establishes  procedures  by 
which  the  Interstate  Commerce 
Commission  will  ensure  continued 
compliance  by  the  nation's  railroads 
with  the  statutory  cap  on  freight  rates 
for  recyclable  commodities  established 
in  49  U.S.C.  10731(e).  The  Commission 
will: 

(a)  Determine  annually  the  statutory 
cap  levels  to  apply  for  the  ensuing 
calendar  year, 

(b)  Determine  annually  the  regional 
and  national  average  revenue/variable 
cost  ratios  produced  by  rates  on 
recyclable  commodities  and  identify  the 
recyclable  commodities  having 
territorial  average  ratios  above  the 
statutory  cap  levels; 

(c)  Determine  annually,  in  response  to 
shipper  requests,  the  revenue/variable 
cost  ratios  produced  by  rates  on 
individual  movements  of  recyclable 
commodities  and  identify  the 
movements  having  ratios  above  the 
statutory  cap  levels;  and 

(d)  Regulate  rate  increases  on 
recyclable  commodities,  including 
increases  under  49  U.S.C.  10707a(a)-(d). 
to  prohibit  increases  in  rates  with  ratios 
above  the  statutory  cap  levels  and  to 
prevent  increases  in  other  rates  from 
raising  the  ratios  on  those  rates  above 
the  cap  levels. 

3.  Sections  1145.3. 1145.4. 1145.5. 
1145.6.  and  1145.7  are  redesignated  as 
§S  1145.4. 1145.5. 1145.6. 1145.7  and 
1145.8.  A  new  SS  1145.3  is  added,  and 


newly  designated  §S  1145.4, 1145.5, 
1145.6(c]  and  1145.7  are  revised  to  read 
as  follows:  i 

§  1145.3    Annual  proceedings: 
announcement  of  cap  ratios  and  initiation 
of  proceedings.  i 

(a)  Announcement  of  cap  ratios.  Each 
calendar  year,  as  soon  as  the 
Commission  has  received  and  processed 
the  railroads'  cost  and  revenue  data 
from  the  previous  year  and  announced 
the  Uniform  Railroad  Costing  System 
(URCS)  unit  costs  for  the  previous  year, 
the  Commission  will  state  the  statutory 
cap  levels  required  by  49  U.S.C.  , 
10731(e),  to  apply  for  the  ensuing          | 
calendar  year.  These  cap  levels  will  be 
stated: 

(1)  As  a  national  ratio; 

(2)  As  regional  ratios  for  the  Eastern 
and  Western  regions;  and 

(3)  As  individual  carrier  ratios  for 
each  Class  I  railroad. 

(b)  Initiation  of  proceedings.  In  the 
same  decision  in  which  the  Commission 
states  the  statutory  cap  levels,  it  will 
announce  the  institution  of  a  proceeding 
under  these  rules  and  provide  a 
schedule  for  the  filing  of  evidence  and 
the  issuance  of  a  final  decision 
consistent  with  the  time  intervals  stated 
in  SS  1145.4  and  1145.5.  For  the  purpose 
of  the  stated  time  intervals,  the  date  of 
service  of  the  decision  announcing  the 
institution  of  the  proceeding  is  Day  0 
(zero). 

§1145.4    Annual  proceedings:  subfliissioii 
of  evidence.  i 

(a)  Initial  railroad  submission.  By  Day 
30  (the  30th  day  after  the  service  date  of 
the  Commission's  decision  described  in 
S  1145.3(b)),  railroads  shall  file,  jointly 
or  separately,  certified  average  revenue/ 
variable  cost  ratios  as  described  in       ; 
paragraph  (b)  of  this  section  for  all       j 
single-line,  joint,  and  combination  rates 
applicable  to  each  recyclable 
commodity.  Such  ratios  will  be 
computed  on  the  basis  of  the  railroads' 
revenues  for  each  commodity  and  the 
railroads'  costs  for  that  particular 
transportation  determined  pursuant  to 
49  U.S.C.  10705a(m).  The  Commission's 
most  recently  published  I.C.C.  Waybill 
Sample  will  be  an  acceptable  source  for 
computing  the  average  revenue/Variable 
cost  ratios  determined  under  this 
paragraph  subject  to  correction  for       I 
overstatement  of  revenues  due  to  49 
U.S.C.  10713  contracts  at  the  option  of 
participating  railroads.  The  recyclable 
commodity  ratios  shall  be  for  the 
applicable  five  digit  STCC  code  groups. 
Parties  may  petition  for  reconsideration 
of  the  STCC  level  described  in 
S  1145.1(a)  by  identifying,  with  adequate 
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justification,  specific  exceptions  that 
may  be  appropriate. 

(b)  Regional  and  national  average 
revenue/variable  cost  ratios  required. 
The  computations  described  in 
paragraph  (a)  of  this  section  will  be 
made  so  that  for  each  commodity  there 
will  be  computed  a  separate  average 
revenue/variable  cost  ratio  for  two 
regional  rate  groups  and  one  national 
rate  group  as  follows: 

(1)  Intra-East; 

(2)  Intra-West;  and 

(3)  Nationally. 

The  Commission  decision  under  S  1145.5 
for  each  commodity  will  be  based  upon 
the  revenue/variable  cost  ratios 
computed  for  the  two  regional  rate 
groups  wherever  the  car  samples  used  in 
computing  the  regional  ratios  comprise 
ten  or  more  cars.  Wherever  the  car 
sample  used  in  computing  a  regional 
ratio  comprises  nine  or  fewer  cars,  the 
national  revenue/variable  cost  ratio  for 
that  commodity  will  be  used  for  that 
regional  rate  group  instead  of  the 
regional  ratio. 

(c)  Initial  railroad  submission 
available  to  shippers.  By  Day  30,  the 
railroads  shall  make  available  to 
shippers,  at  a  convenient  time  and  a 
place  provided  by  the  railroads,  the 
certified  average  revenue/variable  cost 
ratios  described  in  paragraph  (b)  of  this 

.  section,  including  the  underlying 
workpapers.  The  certified  average 
revenue/variable  cost  ratios  submitted 
by  the  railroads  and  the  underlying 
workpapers  shall  also  be  made 
available  to  shippers  during  business 
hours  in  the  Interstate  Commerce 
Commission  Building,  Docket  File 
Reading  Room.  The  underlying 
workpapers  shall  be  presented  to 
shippers  at  a  level  of  aggregation 
sufficient  to  assure  that  specific  shipper 
contract  or  shipment  information  is  not 
disclosed. 

(d)  Shippers  to  present  to  appropriate 
railroads  disagreement  with  certified 
average  revenue/variable  cost  ratios.  If 
a  shipper  disagrees  with  the  certified 
average  revenue/variable  cost  ratios 
submitted  by  the  railroads  pursuant  to 
paragraph  (a)  of  this  section,  it  shall 
present  its  disagreement  to  the  railroads 
in  writing  within  7  days  of  the  railroads' 
filing,  or  by  Day  37,  whichever  is  earlier. 

(e)  Railroads  and  shippers  to 
negotiate  changes  in  submitted  certified 
average  revenue/variable  cost  ratios 
and  submit  revised  ratios.  Upon  receipt 
of  a  shippers'  written  disagreement  with 
any  certified  average  revenue/variable 
cost  ratio  submitted  by  the  railroads 
pursuant  to  paragraph  (a)  of  this  section, 
the  railroads  shall  negotiate  in  good 
faith  with  the  shipper  to  resolve  the 


disagreement.  The  railroads  and 
shippers  shall  submit  to  the  Commission 
by  Day  60  and  agreed  adjustments  to  the 
railroads'  initial  submissions  pursuant 
to  paragraph  (a)  of  this  section.  To  the 
extent  that  disagreement  remains,  the 
railroads  and  shippers  shall,  by  Day  60, 
submit  evidence  and  argument 
supporting  their  respective  positions. 

[t)  Alternate  railroad  filing  in  lieu  of 
filing  under  paragraph  (a)  of  this 
section.  Any  individual  railroad  or  i 
railroad  system  may  satisfy  the 
requirements  of  paragraph  (a)  of  this 
section  with  respect  to  some  or  all 
recyclable  commodities  by  submitting 
by  Day  30  the  revenue/variable  cost 
ratios  produced  by  single-line  or 
combination  rates  for  movements  of  the 
commodities  over  its  lines  only.  A 
submission  under  this  paragraph  shall 
be  made  available  to  shippers  pursuant 
to  paragraph  (c)  of  this  section  and  the 
provisions  of  paragraphs  (d)  and  (e)  of 
this  section  shall  also  apply. 

(g)  Individual  rates.  A  shipper  may 
establish  in  any  annual  proceeding  that 
the  rate  it  actually  pays  for  an 
individual  movement  of  a  recyclable 
commodity  exceeds  the  pertinent     , 
statutory  cap  level.  Submission  of 
evidence  on  individual  rate  issues  will 
be  governed  by  the  following  schedule: 

(1)  By  Day  30,  shippers  shall  file  their 
statements,  if  any,  on  individual  rates 
with  the  Commission  and  serve  them  on 
the  railroads.  These  shall  be  sworn 
statements  supported  by  cost  evidence, 
which  may  be  either  adjusted  or 
unadjusted,  and  evidence  of  actual 
revenues  paid  to  railroads  for  shipments 
made. 

(2)  The  railroads  may  respond  to  the 
shippers'  individual  rate  statements  on 
or  before  Day  60  by  filing  sworn 
statements  supported  by  cost  evidence, 
which  may  be  either  adjusted  or 
unadjusted,  and  evidence  of  revenues 
actually  collected  for  shipments 
transported. 

S  U4SJS    Annual  proceedings:  final 
Commiaeton  decision. 

(a)  Date  and  content  of  decision.  In  a 
decision  to  be  issued  by  Day  90  (the  90th 
day  after  service  of  the  Commission's 
decision  described  in  S  1145.3(b]).  based 
on  the  evidence  submitted: 

(1)  For  regional  and  national  rate 
groups,  the  Commission  will  state  the 
regional  and  national  average  revenue/ 
variable  cost  ratio  levels  produced  by 
the  rates  for  each  recyclable  commodity 
and  determine  which,  if  any,  regional 
and  national  rate  groups  produce  ratios 
exceeding  the  previously  announced 
statutory  cap  levels.  These  rate  group 
determinations  will  be  made  not  only  in 
relation  to  rates  for  the  railroad  industry 


overall  but  also  in  relation  to  the  rates 
of  any  railroad  that  has  made  an 
acceptable  alternative  submission  under 
S  1145.4(f). 

(i)  Joint  line  through  rates  within  a 
region  (including  MIFTR  and 
proportional  rates)  will  be  compared  to 
the  regional  cap. 

(ii)  Joint  line  through  rates  between 
regions  (including  MIFTR  and 
proportional  rates)  will  be  compared  to 
the  national  average  cap. 

(iii)  Local/Single  line  rates  of  a  single 
carrier  will  be  compared  to  that  carrier's 
individual  cap. 

(iv)  Joint  line  through  rates  on 
individual  movements,  whether  within  a 
region  or  between  regions  (including 
MIFTR  and  proportional  rates)  will  be 
compared  to  the  weighted  average  of  the 
individual  R/VC  ratios  of  the 
participating  carriers.  The  weighting  will 
be  based  on  each  carrier's  percentage  of 
the  total  variable  cost  of  the  movement, 
applying  each  carrier's  percentage  to  its 
individual  R/VC  ratio  and  adding  the 
results  to  determine  the  weighted 
average  R/VC  ratio  for  the  movement. 

(2)  For  individual  rates,  the 
Commission  will  state  the  revenue/ 
variable  cost  ratios  produced  by 
individual  rates  and  will  determine 
which,  if  any,  of  those  rates  produce 
ratios  exceeding  the  pertinent  statutory 
cap  levels  as  described  above. 

(b)  Contingencies.  (1)  If  for  any  reason 
the  Commission  experiences  delay  in 
issuing  the  final  decision,  the  prior 
year's  final  decision  shall  remain  in 
effect  until  the  issuance  of  a  new 
decision.  At  such  time  as  the  new 
decision  is  issued,  its  determinations 
and  their  consequences  (described  in 
S  1145.6)  shall  apply  retroactively,  if 
necessary,  so  as  to  cover  all  recyclable 
commodity  movements  transported 
during  the  calendar  year  they  govern 
(the  second  year  after  the  year  of  the 
data  on  which  the  determinations  are 
based). 

(2)  If  the  Commission  is  unable  to 
make  a  requested  Individual  rate 
determination  by  the  date  of  the  annual 
decision  described  in  paragraph  (a)  of 
this  section,  it  will  provide  in  the 
decision  either 

(i)  That  the  determination  will  be 
made  in  a  subsequent  decision  in  the 
same  annual  proceeding:  or 

(ii)  That  the  issue  will  be  transferred 
to  a  separate  proceeding  for  disposition. 

(3)  On  the  basis  of  our  experience 
generally  or  in  a  particular  case,' we  will 
make  any  necessary  adjustments  (with 
appropriate  opportunity  for  comment) 
for  the  sake  of  accuracy  or 
administrative  manageability. 
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(c)  LioNted  scope.  No  rate  rsductiona 
or  damages  will  be  ordeted  and  no  rate 
iiirreaaes  will  be  approved  ia  the  annual 
proceedings  conducted  under  this  part, 
which  are  solely  for  determinatioa  of  the 
statutory  cap  levels,  cevenue/variabfe 
cost  ratio  Teveis.  and  above-cap  rates 
and  rate  groups. 

9tM&S    Raguiatton  o<  rat*  tncTMMS. 

fc)^  Staadard  of  maximum 
reasonableness.  The  reasonable 
maxinuira  rate  level  on  a  recjrclable 
commodity  produces  a  revenue/variable 
cost  ratio  equal  to  the  pertinent 
statutory  cap  level  determined  in  annual 
proceedings  under  this  part.  A  rate 
increase  violates  this  standard  to  the 
extent  that  it  raises  a  below-cap  rats 
above  the  cap  leveK  or  if  it  applies  to  a 
rate  that  is  already  above  the  cap  level. 


5  T145.7    Prosp«ctive  effsct. 

Ttie  rules  established  in  Lhis  part  are 
prospective  only.  Claims  rela  ling  to 
periods  prior  to  adoption  of  this  part  are 
not  affected  by  this  part.  Nevertheless, 
determinations  of  statutory  cap  levels 
on  national,  regional  and  individual 
carrier  bases,  as  described  in 
§  1145.1(c),  apply  for  calendar  year  1989, 
the  first  year  for  which  cap  ratios  were 
determined  under  URC5,  and  for  later 
years,  and  will  serve  as  the  statutory 
cap  levels  for  rate  complaints  relating  to 
those  years. 
|FR  Doc.  ffT-27756  Filed  U-18-91;  445  ami 
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49  CFR  Part  1313 

(Ex  Part*  No.  M7  (Sub^lo.  M3^i 

Railroad  Transportation  Contracta 

AOEMCV:  Interstate  Comnierce 

Commission. 

AcnONt  Final  rule. 

summary:  The  Commission  modiflesks 
confidential,  rail  contcact  filiag 
regulations  to  preclude  the 
reijistateraent  of  any  contract  more  than 
ISa  days  after  Us  expiration  date,  and  tt} 
require  that  notices  or  amendntent&bc 
filed  when  contracts  are  terminated 
before  thft  expicatien  date,  if  aay. 
specified  therein.  The  modified 
regulations  will  resolve  a  file  storage 
problem  caused  by  the  Commission's 
inability  to  defiermine  from  filed 
contracts  which  ones  are  in  efTect  or 
might  be  reinstated,  white  continufng  to 
provide  carriers  and  shippers  with 
needed  Rexibibty. 

EFFECTIVE  DATE:  This  rufe  is  efTcctfve 
May  17. 1992. 


FOR  FURTHBI  INrORMATKW  COtffACT; 

]am*s  W.  Cceene  (202)  275-1796  or 
Charles  E  Langyher,  III  (202)  275-7739. 
[TDD  for  hearing  impaired:  (.202]  275- 
17»t 

SUPnEMCNTARV  WirOWMATIOW.  By  notice 
of  proposed  rulemaking  served  Mlay  29, 
1991  (56  FR  24386,  May  30, 1991),  the 
Commission  proposed  to  modify  its 
regulations  to  preclude  the  amendment 
of  any  contract  more  than  90  days  after 
its  expiration  date  and  to  reqcire  that 
contracts  be  amended  to  reflect  any 
automatic  extensions  of  expiration 
dates.  The  modifications  were  proposed 
to  alleviate  the  Commission's  storage 
problem  for  confidential  rail  contracts 
and  improve  the  integrity  of  its  fHes. 

Comments  were  received  from  six 
carriers  and  carrier  organizations,  and 
from  eleven  shippers  and  shipper 
organizations.  While  the  commenters 
generaEy  agreed  that  some  changes 
were  warranted  in  the  regulations,  they 
opposed  the  90  day  limitation  on 
reinstating  expired  contracts  and/or  the 
requirement  to  file  amendments  to 
extend  contracts  that  provided  for 
automatic  extension.  Most  commenters 
suggested  that  at  least  180  days  should 
be  allowed  to  reinstate  expired 
contracts,  and  that  the  Commission 
should  require  the  fltiog  of  notices  when 
contracts  that  provide  for  automatic 
renewal  are  cancelled,  rather  than 
requiring  amendments  wbea  they  ace 
extended. 

Upon  review  of  the  comments,  the 
Commission  has  determined  that  the 
proposed  regulations  can  be  modified  to 
overcome  the  objections  expressed  by 
commenters.  without  having  a 
significant  adverse  impact  on  the 
objectives  it  seeks  to  achieve.  The 
Commission  thus  adapts  final  rules  that 
will  resolve  the  storage  problem,  while 
continuing  to  provide  carriers  and 
shippers  with  the  flexibility  they  say 
they  need. 

Energy  aad  EavivMMMatal 

Considerations 

This  action  will  not  have  a  significant 
impact  upon  ttie  quality  of  the  hmnan 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexihility  Analysis 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  snralf 
entitles. 

List  ol  Stibiecta  ia  4»CFB  Pait  13:13 

Administratt^'e  practice  and 
procedure.  Agricultural  commodities.. 
Forest  and  forest  prodbctv.  Railroads. 

Decided^  November  8. 19S1. 


By  Itie  Cammiasion;  Chaiman  PhHbin,  Vice 
Chairman  Emmelt,  ComnisBionttrs  Siinmena. 
Phillips  and  McOonald. 
Sidnay  L.  StiicUaii^lr., 

Secivtary. 

Fat  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  I3f$ 
of  the  Code  of  Federal  Regulations  is 
amended  ae  follows: 

PART  1313— RAILROAD  CONTRACTS 
ENTERED  INTO  PURSUANT  TO  49 
U.S.C.  10713. 

1.  The  authority  citation  for  Part  1313 
continues  to  read  as  follows: 

Authodty:  48  U.S.C  10321  and  10713:  5 
U.S.C  553. 

2.  In  9  1313,7,  paragraph  [d]  is 
redesignated  as  paragraph  (e),  a  new 
paragraph  (d)  is  added  and  the  heading 
and  paragraph  (eKl)  of  newly 
designated  paragraph  (e}  are  revised  to- 
read  as  follows: 

{1313.7    Conlnct«linfl.tUI«paflaa,an4 
nufflbedng. 


(d)  Modification  of  contract 
terminmtioa  dates.  (1)  An  amendment 
extending  a  contract  expiration  date 
must  be  filed  with  the  Commission  prior 
tD  such  expiration  date.  An  amendmenti 
reactivating  an  expired  contract  will  not 
be  accepted  more  than  130  days  after 
such  expiration  date. 

(2)  Whenever  a  contract  prtrvides  for 
automatic  renewaf  or  extension,  absent* 
unilateral  action  termineting  it,  th?  filing 
carrier  must  file  »  notice  with  the 
Commission  when  the  contract  is 
terminated.  Said  notice  must  be  fifed  not 
more  than  IflO  days  after  the  termination 
of  the  contract.  ■ 

(3)  Whenever  a  contract  is  to  be         | 
terminated  before  the  termination  date, 
if  any,  specified  therein,  the  filing  carrier 
must  advise  the  Commission  not  more 
titan  180  days  after  such  terminatroH.  If 
the  contract  is  terminated  through 
unilateral  action  provided  for  therein, 
the  filing  carrier  must  file  a  notice 
announcing  such  termination;  if  the 
termination  results  from  an  agreement 
among  the  parfres,  an  anrendment  must 
be  filed'  to  implement  such  termmation; 

[e]  Application  for  relief  from 
requirements  of  paragraphs  (a),  fbj,  fcf 
orfdj  of  this  section.  (TJ  Application  fbi 
relief  fhjm  one  or  more  of  the 
requn-ementa  of  paragraphs  (a),  (b).  fcl 
or  (d),of  this  section  shall  be  submitted 
to  the  Suspension /Special  Permission 
Board. 


|FR  Doc  27753^  Filed  U-l».01;  8:45  aia| 
Biuiwa  coea  wii  ii-ai 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atntosphertc 
Administration 

50  CFR  Part  663 
[Docket  No.  910763-1212) 

Pacific  Coast  Ground! ish  Fishery 

AQENCv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  reopening  and  request 
for  comments. 

summary:  NOAA  announces 
modification  of  the  prohibition  on 
processing  Pacific  whiting  at-sea  so  that 
an  additional  7.000  metric  tons  (mt)  of 
Pacific  whiting  caught  by  fishing  vessels 
that  do  not  also  process  fish  will  be 
made  available  for  processing  at  sea  (by 
motherships)  in  the  exclusive  economic 
zone  (EEZ)  off  Washington.  Oregon,  and 
California,  and  requests  public  comment 
on  this  action.  This  action  is  authorized 
by  the  regulations  at  50  CFR  e63.23(b)(3) 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  and  is  intended  to  provide  for  full 
utilization  of  the  Pacific  whiting 
resource  in  1991, 

DATES:  Effective  from  0001  hours. 
November  17. 1991,  until  noon 
November  22, 1991  (local  times),  unless 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  until 
December  4, 1991. 

ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE..  Bldg. 
1.  Seattle.  WA  98115:  or  E.  Charles 
Fullerton,  Director,  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island.  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140; 
or  Rodney  R.  Mclnnis  at  (213)  514-6202. 
8UPRLEMENTARY  INFORMATION:  The 

regulations  regarding  allocation  of 
Pacific  whiting  in  1991,  at  50  CFR 
663.23(b)(3),  established  an  initial  limit 
of  104,000  metric  tons  (mt)  of  the  1991 
Pacific  whiting  quota  of  228,000  mt  for 
fishing  vessels  that  process  fish 
(catcher/processors),  and  88,000  mt  for 
fishing  vessels  that  do  not  process  fish 
(whether  delivering  shoreside  or  to 
motherships  at  sea)  (56  FR  43718; 
September  4. 1991).  The  remaining  36.000 
mt  was  to  be  held  in  reserve  for  later 
release  to  either  or  both  categories  of 
vessels  at  the  discretion  of  the  Regional 
Director  (Northwest  Region,  NMFS).  In 
addition,  if  the  Regional  Director 
determines  that  any  part  of  the  reserve 


is  needed  to  allow  shoreside  processing 
to  continue  through  the  end  of  the 
fishing  year,  he  is  authorized  to  limit  the 
amount  of  whiting  from  the  reserve  that 
may  be  processed  in  the  fishery 
management  area. 

Consistent  with  these  regulations, 
NOAA  prohibited  the  further  taking  and 
retention  of  whiting  by  catcher/ 
processor  effective  August  29, 1991  (56 
FR  43718:  September  4. 1991)  based  on 
the  determination  that  catcher/ 
processors  had  harvested  117,000  mt  of 
whiting,  exceeding  the  104,000  mt  initial 
limit  by  13.000  mt. 

Effective  September  6, 1991  (56  FR 
46240.  September  11. 1991),  NOAA  also 
prohibited  further  processing  at  sea  in 
1991  and  released  the  remaining  reserve 
for  use  by  fishing  vessels  that  do  not 
process.  At  that  time,  it  was  projected 
that  the  88.000  mt  limit  for  fishing 
vessels  that  do  not  process  would  be 
exceeded  by  almost  5,000  mt  by 
September  6, 1991.  Approximately  14,000 
mt  had  been  delivered  to  shoreside 
processors  through  September  6  and  it 
was  projected  that  a  total  of  27,000  to 
31,000  mt  would  be  needed  by  shoreside 
processors  in  1991.  Thus,  the  remaining 
18,000-mt  reserve  was  released  to 
fishing  vessels  that  do  not  process  and 
further  at-sea  processing  was 
prohibited. 

The  Regional  Director  now  has 
determined  that  7,000  mt  of  the  Pacific 
whiting  quota  of  228,000  mt  will  not  be 
utilized  in  1991  unless  it  is  made 
available  for  processing  at  sea. 
Shoreside  processors  have  confirmed 
their  intent  to  use  only  26,000  mt  of 
Pacific  whiting  in  1991,  and  have  taken 
approximately  18,000  mt  as  of  November 
1, 1991.  At-sea  processors  already  had 
taken  over  195,000  mt  of  Pacific  whiting 
before  at-sea  processing  was  prohibited. 
Exploratory  fisheries  for  jack  mackerel 
and  shortbelly  rockfish  already  have 
been  conducted,  and  resulted  in 
insignificant  bycatch  of  Pacific  whiting. 
Therefore  approximately  7,000  mt  of 
Pacific  whiting  remains  that  is  surplus  to 
shore-based  processing  needs. 

NOAA  has  determined  that  the  7.000 
mt  of  Pacific  whiting  that  is  surplus  to 
shoreside  processing  needs  may  be 
processed  at-sea  in  order  to  achieve  full 
utilization  of  the  1991  Pacific  whiting 
quota.  Harvest  of  Pacific  whiting 
continues  to  be  limited  only  to  those 
fishing  vessels  that  do  not  process. 
NOAS  has  decided  not  to  reopen 
harvesting  to  catcher/ processors  for 
several  reasons.  First,  allowing  catcher/ 
processors  to  resume  harvesting  whiting, 
when  only  7,000  mt  is  available,  would 
encourage  more  harvesting  capacity  in 
the  fishery  than  is  manageable  and  the 
risk  that  the  7,000  mt  would  be  exceeded 


is  excessive.  Second,  catcher/processors 
exceeded  their  104,000  mt  initial 
allocation  by  almost  13,000  mt,  taking  a 
total  of  117,000  mt  in  1991.  In  contrast, 
motherships  received  approximately 
only  78,000  mt  of  the  88.000  mt  allocation 
for  fishing  vessels  that  do  not  process 
fish.  Third,  the  Pacific  Fishery 
Management  Council  recommended  that 
mothership  operations  be  given  priority 
access  to  whiting  that  is  surplus  to 
shore-based  processing  needs. 

The  Regional  Director  has  assessed 
the  expected  participation  and 
performance  by  at-sea  processors  and 
has  determined  that  the  7,000-mt  surplus 
to  shoreside  processing  needs  is  likely 
to  be  harvested  and  processed  at  sea  in 
about  5  days.  Therefore,  NOAA  has 
determined  that  at-sea  processing  of 
Pacific  whiting  may  resume  between 
November  17, 1991,  the  earliest 
practicable  date,  and  noon  November 
22. 1991.  Because  further  processing  will 
be  prohibited  after  noon  November  22, 
the  last  delivery  of  Pacific  whiting  to  at- 
sea  processors  must  be  made  prior  to 
that  time. 

The  Regional  Director  will  monitor  the 
progress  of  the  fishery  and  may  make 
adjustments  to  the  number  of  days  at- 
sea  processing  is  allowed  either  to  avoid 
exceeding  or  to  fully  utilize  the  7,000  mt 
limit.  Any  such  adjustments  will  be 
made  by  actual  notification  to  the 
vessels  or  vessels'  representatives  (by 
fax,  phone,  and/or  U.S.  Coast  Guard 
Notice  to  Mariners  radio  broadcast)  and 
in  the  Federal  Register.  As  announced  at 
56  FR  46240.  any  Pacific  whiting 
processed  in  state  ocean  waters  will  be 
counted  toward  the  EEZ  processing 
hmits. 

Secretarial  Action 

For  the  reasons  stated  above,  the 
Secretary  of  Commerce  announces  that: 

Beginning  0001  hours,  Noveml>er  17, 1991 
(local  time),  and  additional  7,000  mt  of  PacifiL 
whiting  may  be  processed  at  sea  in  the  EEZ. 
At-sea  processing  vessels  may  not  process 
Pacific  whiting  after  noon  (Iccai  time) 
November  22, 1991,  unless  otherwise 
announced  by  the  Regional  Director. 

Classification 

This  action  is  taken  under  the 
authority  of,  and  in  accordance  with,  50 
CFR  663.23(b)(3).  The  determination  to 
release  additional  Pacific  whiting  for 
processing  at  sea  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director,  Northwest 
Region  (see  Addresses)  during  business 
hours  until  the  end  of  the  comment 
period. 
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An  environmental  assessment/ 
regulatory  impact  review  (EA/RIR)  was 
prepared  for  tbe  authorizing  regulations. 
The  environmental  impacts  of  th«  action 
taken  ia  this  notice  were  considered  in 
the  EA/RIR.  Therefore  this  at:tioii  is 
categoricaUy  excluded  from  the 
National  EaviroBmentat  Pobcy  Act 
re^oirements  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  6.02C.3  of 
NOAA  Administrativ*  Order  ZXOS 
because  this  action  is  within  the  scope 
of  the  autfiorizing  rule  and  its  EA/EUK> 


This  action  is  in  compltancewith 
Executive  Order  12291. 

The  pabhc  has  had  the  opportunity  to 
comment  on  tbe  rute  that  prevides  the 
authority  for  this  actien.  The  public 
participated  in  Groundfish  Management 
Team,  Groundfish  Advisory  Subpanel, 
Scientific  and  Statistical  Committee,  and 
Council  meetings  in  March,  April,  and 
Joly,  1991,  at  which  the  rule  authorizing 
allocations  of  Pacific  whiting  was 
discussed  Additional  public  comments 
will  be  accepted  for  15  days  after 
publicafion  of  this  notice  in  the  Federaf 
Register  (see  "aodresses"). 


List  of  9kib|acta  io  50  CFK.  I^ft  eB9 

Administfative  practice  and 
procedure.  Fisheries.  Fishing,  Repectin  ; 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  acq. 

Dated:  NovemlMrlS.  1901. 
David  S.  Crutin, 

Acting  Director,  Office  of  Fisheries 
ConsmrvQtion  and  Managameat  Natimnal 
Maria*  Fiahariea  Servicr. 
I^HlDoc.  91-277QB  FiM  U-U-Ot;  3:2»pa|; 
MLUNQ  cooc  Mw-aa-M 
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Vol.  56,  No.  223 

Tuesday,  November  19,  1991 


This  section  of  the  FEDERAL  REGtSTER 
contains  notices  to  Vhe  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  r>otic8s 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
niaking  prior  to  ttw  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Fedeivl  Crop  Instiranca  Coiporation 
7  CFR  Part  425 
(Amdt  No.  3;  Doc  No.  0129S] 

Peanut  Crop  Insurance  Regulationa 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USD  A. 

ACTION:  Notice  of  additional  proposed 
rulemaking. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
of  additional  proposed  rulemaking  to 
seek  public  comment  on  a  proposal  to 
change  the  method  of  quality  adjustment 
of  insured  peanuts  contained  in  the 
proposed  rule  published  on  February  6, 
1991.  at  58  FR  4738. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  19, 
1991,  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  should 
be  sent  to  Peter  F.  Cole.  Secretary, 
Federal  Crop  Insurance  Corporation, 
room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250. 
telephone  (703)  235-1168. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  estabhshed  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  e^ectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1.1996. 

James  E.  Cason.  Manager.  FCIC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defmed  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 


in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Wednesday,  February  6, 1991. 
FCIC  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  56 
FR  4738,  to  revise  and  reissue  the  Peanut 
Crop  Insurance  Regulations  (7  CFR  part 
425]  as  follows: 

1.  Section  4 — Remove  language 
applying  to  unharvested  acreage 
production  guarantee  reduction  by 
deletion  section  4.b. 

2.  Section  5 — Change  the  year 
reference  in  subsection  5.c.(l)  to  read 
"1992,"  to  reflect  that  premium  discount 
has  been  extended  beyond  the  earUer 
1989  expiration  year. 

3.  Section  8 — Revise  language  in 
subsection  8.a.(l)(i]  to  increase  acreage 
qualifications  for  a  replant  payment 
from  10  acres  and  10  percent  to  20  acres 
and  20  percent. 

Section  9 — Change  language  in  9.f.(2) 
to  provide  that  peanuts  damaged  due  to 
insurable  causes  must  have  a  value  per 
pound  of  less  than  90  percent  of  the 
average  price  support  price  per  pound  to 


be  considered  eligible  for  quality 
adjustment. 

Remove  the  "excess  appraisal" 
language  in  g.f.(4)(iii}  previously  used  for 
acreage  having  an  unharvested 
guarantee.  Unharvested  guarantees  are 
no  longer  applicable  (see  change.  No.  1, 
above).  Provide  language  in  9.g.  to 
specify  minimum  acreage  or  percentage 
of  acreage  necessary  to  qualify  for  a 
replant  payment  consistent  with  the 
replant  payment  requirements  for  other 
crops  (20  acres  or  20  percent)  (see 
change  No.  3,  above),  and  provide  that 
the  payment  will  be  a  fixed  dollar 
amount  (actual  cost  per  acre  for 
replanting  but  not  to  exceed  $80.00  per 
acre)  instead  of  an  amount  determined 
through  a  calculation  method  used 
previously. 

5.  Section  17 — Add  definitions  (c)  for 
"Average  price  per  pound."  (d) 
"Average  price  support  per  pound."  and 
(n)  Replant  payment"  Redefine 
"harvest"  to  eliminate  the  requirement 
to  dig  at  least  250  pounds  or  20  percent 
of  production  guarantee  to  qualify  for 
the  harvested  production  guarantee  (see 
change  No.  1,  above).  Redefme  "value 
per  pound"  to  clarify  the  term  with 
respect  to  Segregation  II  and  III  peanuts 
and  a  1.25  cents  reduction  discount 
when  Segregation  II  and  III  peanuts  are 
transferred  under  quota  loan.  | 

FCIC  solicited  public  comment  on  the 
proposed  rule  for  30  days  following  its 
pubhcation.  On  Monday.  March  18, 1991, 
FCIC  published  a  notice  in  the  Federal 
Register  at  56  FR  11375  to  extend  the 
comment  period  from  the  original 
expiration  date  of  March  8, 1991,  to 
April  17. 1991. 

FCIC  proposed  to  eliminate  quality 
adjustment  on  preanuts  with  a  value  of 
90  percent  or  more  of  the  applicable 
average  quota  support  price  per  pound. 
As  a  result  of  comments  submitted  on 
this  proposal,  FCIC  will  not  implement 
this  change  because  it  would  drastically 
alter  a  long  standing  method  of 
adjustment  create  dissatisfaction 
among  insureds;  and,  while  possibly 
providing  a  reduction  in  administrative 
costs  of  the  program  with  fewer  quality 
determinations,  would  do  so  with 
relatively  few  benefits  for  FCIC  at  the 
expense  of  the  insured. 

FCIC  believes  that  it  is  more  equitable 
to  adjust  for  quality  on  a  unit  basis.  This 
change  requires  that  the  value  per 
pound,  used  to  determine  adjustments 
for  quality,  will  be  computed  by  dividing 
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the  total  value  of  all  mature  peanut 
production  from  the  unit  by  the  total 
production  of  all  mature  peanuts. 
Adjustments  for  quality  in  these 
computations  may  be  reduced  in  some 
instances  because  peanuts  with  values 
exceeding  the  average  support  price  will 
be  included  in  our  determinations. 
Presently,  peanut  production  with  value 
in  excess  of  the  average  support  price  is 
not  used  in  such  computation. 

In  addition,  the  defmitions  of 
"average  price  per  pound,"  and  "value 
per  pound,"  have  been  amended  to 
clarify  these  terms  in  light  of  this  new 
proposal. 

FCIC  is  extending  the  public  comment 
period  on  the  proposed  rule  to  solicit 
public  comment  on  this  additional 
proposal,  as  well  as  any  additional 
comment  on  the  proposed  rule  as  a 
whole,  or  any  part  thereof,  for  30  days 
following  publication  of  this  notice  in 
the  Federal  Register.  Written  comments, 
data,  and  opinions  should  be  sent  to 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  room  4096,  South 
Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
Written  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  and  copying  at  the  above 
address. 

List  of  Subjects  in  7  CFR  Part  425 

Crop  insurance.  Peanuts. 
Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  further  amend  the 
Peanut  Crop  Insurance  Regulations  (7 
CFR  part  425)  as  described  herein, 
effective  for  the  1992  and  succeeding 
crop  years,  in  the  following  instances: 

7  CFR  425.7(d)9.(r)(2).  425.7(d)17(c) 
and  (r)  (proposed  in  the  Federal  Register 
at  56  FR  4738,  February  6. 1991),  are 
revised  to  read  as  follows: 

§  425.7    The  applicetion  and  policy. 

•         •         *         •         • 

9.  Claim  for  indemnity. 

in-  •  • 

(2)  Mature  peanut  production  will  be 
adjusted  if.  due  to  insurable  causes,  the 
average  value  per  pound  for  all  peanuts  on 
the  unit  is  less  than  the  average  price  per 
pound  for  all  peanuts  on  the  unit.  The 
adjustment  will  be  made  by: 

(i)  Dividing  the  average  value  per  pound  for 
the  insured  type  of  peanuts  on  the  unit  by  the 
average  price  per  pound  for  the  type:  and 

(li)  Multiplying  the  resuli  by  the  number  of 
pounds  of  such  production. 


17.  Meaning  of  Terms. 
•         *         •         •         • 

(c)  Average  price  per  pound — means: 

(1)  The  average  Commodity  Credit 
Corporation  (CCC)  price  support  per  pound, 
by  type,  for  Segregation  I  peanuts  and  for 
Segregation  U  and  III  peanuts  which  are 
eligible  to  l>e  valued  as  quota  peanuts:  and 

(2)  The  highest  non-quota  price  election  as 
contained  in  the  actuarial  table  for  this 
purpose  all  non-quota  (additional) 
Segregation  11  and  III  peanuts. 

[t]  Average  value  per  pound — means: 

(1)  The  average  "Value  Per  Pound  Including 
LSK  (loose  shell  kernels)."  (Section  11.  Line  P 
Total)  as  shown  on  the  IJnited  States 
Department  of  Agriculture  (USDA) 
"Inspection  CertiHcation  and  Sales 
Memorandum."  for  Segregation  I  peanuts  and 
for  Segregation  II  and  III  peanuts  which  are 
valued  as  quota  peanuts  (for  Segregation  II 
and  II]  peanuts  valued  as  quota  peanuts,  the 
total  on  Line  P  will  be  adjusted,  if  required  by 
the  "Discount  for  Segregation  2  and  3  Peanuts 
Transferred  to  Quota"  on  USDA/ASCS/ 
ASCS  1014.1):  and/or. 

(2)  the  average  per  pound  "value  of  the 
segment  for  loan  additional  peanuts."  as 
established  by  the  USDA  "Inspection 
Certification  and  Sales  Memorandum."  (total, 
column  Q)  for  all  other  Segregation  II  and  HI 
peanuts. 


Done  in  Washington.  DC.  on  November  6. 
1991. 
Junes  E  Caaon, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  91-27727  Filed  11-18-91: 8:45  am) 
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Agricutturai  Marketing  Service 

7  CFR  Part  959 

(Docket  No.  FV-91-43«1 

South  Texas  Onions;  Amended 
Expenses  and  E8tat>lishment  of 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
increase  the  level  of  authorized 
expenses  and  established  the 
assessment  rate  under  Marketing  Order 
No.  959  for  the  1991-92  fiscal  period. 
Authorization  of  the  budget  would 
permit  the  South  Texas  Chiion 
Committee  (committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Comments  must  be  received  by 
November  29. 1991. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 


concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  P.O.  Box  96456,  room  2525- 
S.  Washington.  DC.  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Sue  Clark  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  room  2525-S,  Washington. 
DC  20090-6456,  telephone  202-720-2020. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  143  and  Order  No.  959  (7  CFR  Part 
959),  regulating  the  handling  of  onions 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  34  handlers 
of  South  Texas  onions  under  this 
marketing  order,  and  approximately  47 
producers.  Small  agricultural  procedures 
have  been  deflned  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defmed  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  onion  producers  and  handlers 
may  be  classiHed  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
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agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  South  Texas  onions.  They 
are  familiar  with  the  committee's  needs 
and  with  costs  of  goods  and  services  in 
their  local  area  and  are  thus  is  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportonily  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  committee's  expenses. 

Committee  administrative  expenses  of 
$91,237,  recommended  in  a  mail  vote 
completed  August  5. 1991,  were 
approved  on  September  24. 1991,  and 
published  in  the  Federal  Register  on 
September  30. 1991.  (56  FR  49391).  The 
committee  subsequently  met  on  October 
15, 1991,  and  unanimously  recommended 
fimding  for  numerous  research  and 
promotion  projects  and  adjustments  to  a 
number  of  the  previously  approved 
administrative  items.  The  1991-92 
budget  of  $341,605.67  is  $43,605.67  more 
than  the  previous  year.  Major  increases 
are  in  the  manager  and  field  salaries, 
rent  and  utilities,  field  travel,  promotion, 
and  research  categories. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.07  per  50-pound  container  or 
equivalent  of  onions,  the  same  as  last 
season.  This  rate,  when  applied  to 
anticipated  shipments  of  5,0194)54  50- 
pound  containers  or  equivalents,  would 
yield  $351,333.78  in  assessment  income. 
This,  along  with  $15,759.84  in  interest 
income,  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
as  of  September  30, 1991,  estimated  at 
$342,401.  were  within  the  maximum 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

While  this  action  would  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  wotild  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

"rtiis  action  should  be  expedited 
because  the  committee  needs  to  have 


sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1991-92  fiscal  period  for  the 
program  began  on  August  1, 1991,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  South  Texas 
onions  handled  during  the  fiscal  period. 
In  addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  pubhc  meeting. 
Therefore,  it  is  found  and  determined 
that  a  comment  period  of  10  days  is 
appropriate  because  the  amended 
budget  and  assessment  rate  approval  for 
this  program  needs  to  be  expedited. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
959  be  amended  as  follow: 

PART  959-ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  959  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  959.232  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regnlations. 

9  959J232    Expenses  and  assessment  rats. 
Expenses  of  $341305.67  by  the  South 
Texas  Onion  Committee  are  authorized 
and  an  assessment  rate  of  $0.07  i>er  50- 
pound  container  or  equivalent  quantity 
of  assessable  onions  is  established  for 
the  fiscal  period  ending  July  31, 1992. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  November  13, 1991. 
William ).  Doylfl. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 

(FR  Doc.  91-27721  Filed  11-18-«1:  8:45  am] 
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Farmers  Home  Administration 

7  CFR  Part  1951 

Swrvicing  Cssss  Whsre  Unauthorizad 
Loan  or  Othsr  Financial  Assistano* 
Was  Received— Multiple  Family 
Houaing 

agency:  Farmers  Home  Administration, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  governing  the 


Servicing  of  Unauthorized  Assistance — 
Multiple  Family  Housing.  This  action  is 
taken  to  acknowledge  the  role  of  the 
tenant  as  the  end  user  (beneficiary)  of 
subsidy  benefits  and  to  clarify  when  the 
recipient  (borrower  or  grantee)  is  or  is 
not  liable  when  the  tenant  or  beneficiary 
provides  false  or  inaccurate  information 
which  is  relied  upon  to  advance 
unauthorized  subsidies.  The  intended 
effect  of  this  action  is  to  inform  FmHA 
staff  members  and  program  participants 
of  their  responsibilities  with  regard  to 
servicuig  of  unauthorized  assistance  for 
Multiple  Family  Housing  programs. 

DATES:  Comm.ents  must  be  received  on 
or  before  January  21,  1992. 

ADDRESSES:  Send  written  comments  in 
duplicate  to  the  Chief,  Directives  and 
Forms  Management  Branch,  Farmers 
Home  Administration,  USDA.  room 
6348.  South  Agriculture  Building,  14th 
Street  and  Independence  Avenue.  SW., 
Washington,  DC  20250,  Telephone:  (202) 
382-0725.  All  written  conunents  will  be 
available  for  public  inspection  during 
normal  working  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Ernest  W.  Harris,  Loan  Officer,  Multiple 
Housing  Servicing  and  Property 
Management  Division.  Farmers  Home 
Administration.  USDA,  room  5321-S. 
Washington,  DC  20250.  Telephone:  (202) 
382-1613. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  was  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  "non-major.*' 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions.  In 
addition,  there  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Environmental  Impact  Statement 

This  proposed  rule  has  been  reviewed 
in  accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  en\ironmenf  and.  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Public 
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Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

The  undersigned  has  determined  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  revisions  provide  a 
clarification  of  existing  regulations 
concerning  recipients  of  unauthorized 
assistance,  the  number  of  which  is 
expected  to  be  minimal. 

Intergovernmental  Consultation 

For  reasons  set  forth  in  the  Final  Rule 
related  to  Notice(s).  this  program/ 
activity  is  subject  to  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials  (7  CFR  Part 
3015.  subpart  V.  48  FR  29115.  June  24. 
1983). 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance:  10.405. 
"Farm  Labor  Housing  Loans  and 
Grants."  10.411.  "Rural  Housing  Site 
Loans."  10.415.  "Rural  Rental  Housing 
Loans"  and  10.427.  "Rural  Rental 
Assistance  Payments." 

Background 

The  existing  regulation  addresses 
actions  to  be  taken  by  Farmers  Home 
Administration  (FmHA)  when 
unauthorized  subsidies  have  been 
advanced,  but  does  not  address  the 
extent  of  the  recipient's  (borrower/ 
grantee's)  liability  when  the 
unauthorized  subsidy  was  advanced  due 
to  inaccurate  or  falsified  information 
furnished  by  the  tenant.  This 
amendment  acknowledges  the  tenant's 
role  as  the  end  user  in  the  flow  of 
subsidy  benefits  and  identifies  him/her 
as  a  "beneficiary."  Also,  the  change 
clarified  that  the  beneficiary  is  liable  for 
repayment  of  unauthorized  subsidies 
paid  based  on  false  or  inaccurate 
information  he/she  has  provided.  This 
amendment  also  establishes  when  the 
recipient  is  or  is  not  liable  when 
unauthorized  assistance  has  been 
advanced  due  to  inaccurate  or  falsified 
information  furnished  by  the 
beneficiary.  If  the  recipient  has  relied 
upon  information  from  the  beneficiary 
and  has  complied  with  the  FmHA 
procedure  on  income  certification/ 
recertification.  they  are  not  liable  for 
repayment  of  the  unauthorized  subsidy. 
However,  if  the  recipient  has  not 
complied  with  the  certification/ 
recertification  procedure,  they  are  liable 
for  repayment  of  the  unauthorized 
subsidy.  The  existing  regulation  also 
does  not  address  what  is  to  be  done 


when  the  recipient  either  misrepresents 
or  causes  the  tenant  to  misrepresent 
income  or  number  of  occupants  in  a 
living  unit.  This  amendment  states  the 
actions  to  be  taken  by  FmHA  in  this 
situation.  FmHA  will  consult  with  the 
OGC  require  restitution  or  cancel  and 
reassign  the  assistance,  as  appropriate, 
depending  upon  the  type  of  assistance 
and  the  circumstance. 

List  of  Subjecto  in  7  CFR  Part  1951 

Accounting  Servicing.  Loan  programs- 
Agriculture.  Loan  Programs-Housing  and 
community  development.  Low-  and 
Moderate-income  housing  loans- 
Servicing. 

Therefore.  FmHA  proposes  to  amend 
Part  1951.  subpart  N.  chapter  XVIII.  title 
7.  Code  of  Federal  Regulations  as 
follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480.  42  U.S.C.  2942.  5 
U.S.C.  301,  Sec.  10.  Pub.  L  93-357.  Stat  392,  7 
CFR  2.70.  29  FR  14764,  32  FR  9850. 

Subpart  N— Servicing  Cases  Where 
Unautttortzed  Loan  or  Other  Financial 
Assistance  Was  Received — Multiple 
Family  Housing 

2.  Section  1951.652  is  amended  by 
redesignating  paragraphs  (c)  through  (h) 
as  paragraphs  (d)  through  (i).  adding  a 
new  paragraph  (c),  and  revising  the 
newly  redesignated  paragraphs  (h)  and 
(i)  to  read  as  follows: 

91951.652    DeflnWons. 

•  *         •         •         • 

(c)  Beneficiary.  An  occupant  of  a 
MFH  living  unit  who  beneHta  from  any 
Federal  subsidy  program,  to  emphasize 
that  he/she  is  the  end  user  on  whose 
behalf  a  subsidy  is  paid  to  the  recipient. 

*  •        *        *        • 

(h)  Recipient.  Recipient  refers  to  a 
borrower  or  grantee  who  received 
unauthorized  assistance.  For  purposes 
of  this  instruction,  "recipient"  also  refers 
to  the  management  agent,  if  applicable. 
A  tenant  is  not  a  recipient  in  this  sense, 
but  is  a  "beneHciary." 

(i)  Unauthorized  assistance.  Any  loan, 
subsidy,  or  grant,  or  any  portion  thereof, 
received  by  a  borrower  or  grantee  for 
which  there  was  no  re^latory 
authorization,  or  for  which  the  recipient, 
or  beneficiary,  as  appropriate,  was  not 
eligible.  Subsidy  includes  interest 
credits  (IC).  rental  assistance  (RA)  and 
subsidy  benefits  received  because  a 
loan  was  made  at  a  lower  interest  rate 
than  that  to  which  the  recipient  was 
entitled,  whether  the  incorrect  interest 


rate  was  selected  erroneously  by  the 
approval  official,  or  the  documents  were 
prepared  in  error.  The  receipt  of 
unauthorized  assistance  will  be 
established  according  to  procedures 
detailed  at  S  1951.656  of  this  subpart. 
Once  the  unauthorized  assistance  is 
finally  determined  according  to  the 
provisions  of  this  subpart,  it  wil|  be 
referred  to  as  an  Audit  Receivable  in 
Subpart  K  of  this  Part.  S  1951.504(d].  and 
is  repayable  in  not  more  than  ten  years 
at  the  current  rate  or  note  rate  of 
interest,  whichever  is  higher.  Audit 
Receivables  cannot  be  transferred  or 
capitalized.  If  the  project  is  transferred, 
the  Audit  Receivables  are  collected  from 
the  transferor  or  become  a  Collection 
Only  account  for  the  transferor. 

*  •  •  •  •  '4 

3.  Section  1951.653  is  revised  to  read 
as  follows: 

S  1951.653    Policy. 

When  unauthorized  assistance  has 
been  received,  every  effort  must  be 
made  by  the  District  Director  to  collect 
from  the  recipient  the  sum  determined  to 
be  unauthorized,  regardless  of  amount, 
unless  any  applicable  Statute  of 
Limitations  has  expired.  This  includes 
interest  subsidy  advanced  due  to 
improprieties  of  the  beneBciary. 

4.  Section  1951.654  is  revised  to  read 
as  follows: 

§1951.654    CatAflorles  Of  unauthorind 
assistance. 

Unauthorized  assistance  includes,  but 
is  not  limited  to,  these  categories: 

(a)  The  recipient  or  beneflciary  was 
not  eligible  for  the  assistance. 

(b)  The  property,  as  approved,  does 
not  qualify  for  the  program.  For 
example:  An  RRH/RCH  or  LH  project 
which  clearly  is  above  modest  in  size, 
design,  and/or  cost  or,  in  the  case  of  the 
RRH/RCH  project,  was  not  located  in  an 
area  designated  as  rural  when  the  initial 
loan  or  grant  was  made. 

(c)  The  loan  or  grant  was  made  for 
unauthorized  purposes.  For  example: 
Purchase  of  an  excessive  amount  of 
land. 

(d)  The  recipient  and/or  beneficiary, 
as  appropriate,  was  granted 
unauthorized  subsidy  in  the  form  of: 

(1)  IC  on  an  RRH/RCH  loan: 

(2)  RA  in  connection  with  an  RRH/ 
RCH  or  LH  loan;  and/or 

(3)  A  subsidy  benefit  received  through 
use  of  an  incorrect  interest  rate. 

5.  Section  1951.656  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  and  paragraphs  (a),  (b) 
and  (c)  to  read  as  follows: 


i  i 

Federal  Register  /  Vol.  56.  No.  223  /  Tuesday.  November  19.  1991  /  Proposed  Rules 


58327 


S  1951.656    Initial  dstsrmlnatlon  that 
unautt>oriz«d  assistsncs  was  rseslvsd. 

Unauthorized  assistance  may  be 
identified  through  audits  conducted  by 
the  United  States  Department  of 
Agriculture  Office  of  the  Inspector 
General  (OIG).  or  General  Accounting 
Office  (GAO)  or  through  reviews  made 
by  FmHA  personnel  which  document 
that  unauthorized  assistance  has  been 
received  by  a  recipient  either  directly  or 
on  behalf  of  a  beneficiary.  •  •  • 

(a)  Submission  of  inaccurate  and/or 
false  information  by  the  recipient;  or 

(b)  Submission  of  inaccurate  and/or 
false  information  by  a  beneficiary;  or 

(c)  Submission  of  inaccurate  and/or 
false  information  by  another  party  on 
the  recipient's  behalf  such  as  a  loan 
packager,  developer,  real  estate  broker, 
or  professional  consultants  such  as 
engineers,  architects,  management 
agents  and  attorneys,  when  the  recipient 
did  not  know  the  other  party  had 
submitted  inaccurate  or  false 
information;  or 
•        *        *        •        • 

6.  Section  1951.657  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(2)  to 
read  as  follows: 

S  1951.657    NotHlcstion  to  rtdpisnt 

(a)  Collection  efforts  will  be  initiated 
by  the  District  Director  by  a  letter       j     • 
substantially  similar  to  FmHA  Guide  ' 
Letter  1951-N-l  and  mailed  by  the 
servicing  official  to  the  recipient  by    i 
"Certified  Mail,  Return  Receipt  •' 

Requested,"  with  a  copy  to  the  State 
Director,  and  for  a  case  identified  in  an 
audit  report  by  OIG  or  GAO,  a  copy  to 
the  OIG  office  or  office  of  GAO.  as 
appropriate,  which  conducted  the  audit 
and  the  Planning  and  Analysis  Staff  of 
the  National  Office.  This  letter  will  be 
sent  to  all  recipients  who  received 
unauthorized  assistance,  regardless  of 
amount.  If  a  beneficiary  is  involved,  it  is 
the  recipient's  responsibility  to  notify 
and  collect.  The  letter  will: 
*****  I 

(2)  State  the  amount  of  unauthorized 
assistance  to  be  repaid  as  determined 
by  using  Exhibit  A  of  this  subpart 
(available  in  any  FmHA  State  or  District 
Office);  and 
***** 

7.  Section  1951.658  is  amended  by 
revising  paragraphs  (a),  (b),  (c).  and  (e) 
(l)(iii)  to  read  as  follows: 

S  1951.658    Decision  on  ssrvicing  actions. 

***** 

(a)  Payment  in  full.  If  the  recipient 
agrees  with  FmHA's  determination  or 
will  pay  in  A  lump  sum,  the  District 
Director  may  allow  a  reasonable  period 


of  time  (usually  not  to  exceed  90  days) 
for  the  recipient  to  arrange  for 
repayment.  The  amount  due  will  be  the 
amount  stated  in  the  letter  referenced  in 
!  1951.657(a)  of  this  subpart.  The  District 
Director  will  remit  collections  according 
to  applicable  portions  of  paragraph  III  of 
Exhibit  C  of  Subpart  K  of  this  part, 
(available  in  any  FmHA  State  or  District 
Office).      ' 

(b)  Continuation  with  recipient.  A 
determination  will  be  made  as  to 
whether  continuation  with  the  recipient 
is  feasible.  If  continuation  is  not 
authorized,  the  account  will  be  serviced 
according  to  the  servicing  provisions  of 
paragraphs  (c)  through  (e)  of  this 
section, 

(1)  Continuation  with  recipient 
authorized.  If  the  recipient  agrees  with 
FmHA's  determination  and/or  is  willing 
to  pay  the  amount  in  question,  but 
cannot  repay  the  unauthorized 
assistance  within  a  reasonable  period  of 
time,  continuation  is  authorized  and 
servicing  actions  Qutlined  in  S  1951.661 
of  this  subpart  will  be  taken  provided  all 
of  the  following  conditions  are  met: 

I  (i)  The  recipient  did  not  provide  false 
information  or  cause  the  beneficiary  to 
provide  false  information  as  defined  in 
§  1951.652  of  this  subpart; 

(ii)  It  would  be  highly  inequitable  to 
require  prompt  repayment  of  the 
.unauthorized  assistance; 
I     (iii)  Failure  to  collect  the  unauthorized 
assistance  in  full  will  not  adversely 
affect  FmHA's  financial  interests;  and 
I    (iv)  Recipient  agrees  to  obtain 
certincation  or  recertification  of  income 
from  beneficiaries,  as  specified  in 
§  1951.661(a)(3)(ii)  (A)  and  (B)  of  this 
subpart,  when  the  unauthorized 
assistance  received  was  due  to 
improprieties  of  the  beneficiary. 

(2)  Continuation  not  authorized,  (i) 
Continuation  is  not  authorized  if  the 
unauthorized  assistance  is  in  the  form  of 
unauthorized  rental  subsidies  advanced 
due  to  false  information,  as  defined  in 

§  1951.652  of  this  subpart,  provided  by 
the  beneficiary  concerning  income  and/ 
or  number  of  occupants  in  the 
household,  and  recipient  refuses  to 
obtain  certification  or  recertification  of 
income  from  said  beneficiary,  or 

(ii)  The  recipient  either  knowingly 
misrepresented  or  caused  the 
beneficiary  to  misrepresent  income  and/ 
or  number  of  occupants  in  the 
household. 

(c)  Notice  of  determination  when 
agreement  is  not  reached.  If  the 
recipient  does  not  agree  with  FmHA's 
determination,  or  if  the  recipient  fails  to 
respond  to  the  initial  letter  prescribed  in 
S  1951.657  of  this  subpart  within  30  days, 
the  District  Director  will  notify  the 
recipient  by  a  letter  substantially  similar 


to  FmHA  Guide  Letter  1951-N-2  (sent  by 
Certified  Mail.  Return  Receipt 
Requested),  with  a  copy  to  the  State 
Director,  and  for  a  case  identified  in  an 
OIG  audit,  a  copy  to  the  OIG  office 
which  conducted  the  audit  and  to  the 
Planning  and  Analysis  Staff  of  the 
National  Office. 
***** 

(e)  *  *  • 

(1)  *  *  • 

(iii)  When  forced  liquidation  would  be 
initiated  except  that  the  loan  is  being 
handled  under  paragraphs  (e](l)(i)  of 
this  section,  account  adjustments  will  be 
made  by  FmHA  without  the  signature  of 
the  recipient  according  to  applicable 
portions  of  Exhibit  C  of  Subpart  K  of 
this  part  (available  in  any  FmHA  State 
or  District  Office). 
*        *        *        •        • 

8.  Section  1951.661  is  amended  by 
removing  paragraph  (a)(4]  and 
redesignating  paragraph  (a)(5)  as  (a)(4) 
and  revising  the  introductory  text, 
paragraphs  (a)(l)(ii).  (a)(2),  and  (a)(3).  to 
read  as  follows: 

§  1951.661    Servicing  options  In  lieu  of 
liquidation  or  legal  action  to  collect 

When  all  of  the  conditions  outlined  in 
S  1951.658(b)(l]  of  this  subpart  are  met, 
unauthorized  assistance  will  be  serviced 
according  to  this  section  and  applicable 
portions  of  Exhibit  C  of  Subpart  K  of 
this  part  (available  in  any  FmHA  State 
or  District  Office)  provided  the  recipient 
has  the  legal  and  financial  capabilities. 

(a)  *  *  *  1 

(1)  *  *  * 

(ii)  Continuation  on  existing  terms. 
When  there  is  no  specific  or  practical 
correction  to  an  identified  problem, 
continuation  on  the  existing  terms  is 
authorized. 

(2)  Unauthorized  subsidy  benefits 
received  through  use  of  incorrect 
interest  rate.  When  the  recipient  was 
eligible  for  the  loan  but  should  properly 
have  been  charged  a  higher  interest  rate 
than  that  shown  in  the  debt  instrument, 
resulting  in  the  receipt  of  unauthorized 
subsidy  benefits,  the  interest  rate  must 
be  corrected  to  that  which  was  in  effect 
when  the  loan  was  approved  in 
accordance  with  applicable  portions  of 
paragraph  II  A  of  Exhibit  C  of  Subpart  1^ 
of  this  part.  A  delinquency  which  is 
created  will  be  serviced  according  to 
paragraph  A  of  Exhibit  B  of  this  subpart 
(available  in  any  FmHA  State  or  District 
Office).  After  reapplication  of  payments, 
the  loan  will  be  serviced  as  an 
authorized  loan.  When  the  recipient  is  a 
public  body  with  loans  secured  by 
bonds  on  which  the  interest  cannot  be 
legally  changed  or  payments  reversed  or 
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reapplied,  continuation  on  existing 
terms  is  authorized. 

(3)  Unauthorized  interest  credit  (IC) 
and/or  unauthorized  rental  assistance 
(RA).  In  cases  involving  RA  and/or  IC 
the  subsidy  benefit  should  be  terminated 
as  provided  in  the  IC  and  RA 
Agreement.  Unauthorized  RA  will  be 
serviced  as  a  delinquent  account 
according  to  paragraph  XB  of  Exhibit  E 
of  Subpart  C  of  Part  1930  of  this  chapter 
and  applicable  portions  of  Exhibit  C  of 
Subpart  K  of  this  part.  Unauthorized  IC 
will  be  handled  according  to  Exhibit  B 
of  this  subpart. 

(i)  Improperties  of  Recipient.  When 
improperties  by  the  recipient  concerning 
unauthorized  IC  or  RA  have  been 
discovered,  either  by  OIG.  GAO  or 
through  regular  FmHA  servicing  efforts, 
the  District  Director  should  make  every 
effort  to  collect  the  unauthorized 
assistance. 

(A)  Recipient  knowingly 
nr.isrepresented  or  caused  the 
beneficiary  to  misrepresent  income 
jond/or  number  of  occupants.  If  the 
recipient  either  knowingly 
misrepresented  or  caused  the 
beneficiary  to  misrepresent  information 
regarding  income  and/or  number  of 
occupants  in  the  household,  the  District 
Director  should  service  the  account 
according  to  provisions  of  S  1951.658  (c) 
through  (e)  of  this  subpart. 

(B)  Unauthorized  interest  credit  and/ 
or  rental  assistance  paid  due  to 
recipient's  error.  Whether  unauthorized 
RA  or  unauthorized  IC  was  received  by 
the  recipient,  the  recipient  is  required  to 
make  restitution  to  FmHA.  This 
restitution  will  not  be  charged  to  any 
beneficiary  or  to  the  project  as  part  of 
the  operating  budget  or  operating 
expense. 

(C)  RA  assigned  to  wrong  household. 
When  the  beneficiary  has  correctly 
reported  income  and/or  household  size, 
but  RA  was  assigned  by  the  recipient  to 
the  wrong  household  in  error,  the 
beneficiary's  RA  benefit  will  be 
cancelled  and  reassigned. 

(7)  Notification  and  cancellation. 
Before  the  recipient  notifies  the 
beneficiary,  he/she  should  review  the 
case  with  the  District  Director.  If  the 
District  Director  verifies  that  an  error 
was  made  based  on  information 
available  at  the  time  the  unit  was 
assigned,  the  beneficiary  will  be  given  a 
SQ-day  written  notice  by  the  recipient 
that  the  RA  unit  was  assigned  in  error 
and  that  the  RA  benefit  will  be 
cancelled  effective  on  the  next  monthly 
rental  payment  due  after  the  end  of  the 
30-day  notice  period.  The  written  notice 
will  provide  that: 


{/)  The  beneficiary  has  the  right  tc 
cancel  the  lease  based  on  the  loss  of  the 
subsidy  benefit. 

[ii]  The  RA  granted  in  error  will  not 
be  recaptured. 

[Hi]  The  beneficiary  may  meet  with 
the  recipient  to  discuss  the  cancellation 
and  the  facts  on  which  the  decision  was 
based. 

[iv]  The  beneficiary  has  appeal  rights 
under  subpart  L  of  part  1944  of  this 
chapter. 

[2]  Reassignment  ofRA.  RA  will  be 
reassigned  in  accordance  with 
Paragraph  XII  of  exhibit  E  of  subpart  C 
of  part  1930  of  this  chapter. 

(D)  Rental  assistance  in  excess  of 
contract.  When  RA  is  advanced  in 
excess  of  the  RA  contract  limit,  the 
District  Director  will  send  a  report  of  the 
facts  and  a  recommendation  of 
proposed  action  through  the  State 
Director  to  the  Assistant  Administrator, 
Housing.  The  Assistant  Administrator 
will  determine  the  disposition  of  the 
case  and  notify  the  State  Director,  who 
will  instruct  the  District  Director  of  the 
required  action. 

(ii)  Improprieties  by  the  Beneficiary. 
When  the  beneficiary  either  failed  to 
report  changes  of  income  or  knowingly 
misrepresented  income  and/or  number 
of  occupants,  the  recipient  will  provide 
the  beneficiary  with  a  notice  of  intent  to 
recoup  improperly  advanced  rental 
subsidy  benefits.  Such  notice  qiust  state 
the  lump  sum  or  monthly  amount  that 
will  be  added  to  the  beneficiary's 
monthly  rent  or  occupancy  charge  to 
recoup  the  improperly  advanced 
subsidy.  The  notice  will  advise  the 
beneficiary  of  their  right  to  appeal  the 
finding  as  provided  in  subpart  L  of  part 
1944  of  this  chapter.  The  recipient  will 
inform  the  District  Director  of  the 
unauthorized  benefits  and  of  the 
agreement  made  by  the  beneficiary  to 
repay. 

(A)  Amounts  of  $500.00  or  more.  For 
amounts  of  $500.00  or  more,  if  the 
beneficiary  does  not  repay  through 
active  collection  efforts,  and  the 
recipient  has  made  a  dilligent  effort  to 
collect,  the  recipient  will  report  the  facts 
to  the  District  Director,  who  will 
recommend  that  the  State  Director 
obtain  assistance  from  OGC. 

[1]  If  the  recipient  has  fully  complied 
with  the  procedure  on  certification/ 
recertification  of  income,  as  applicable 
according  to  paragraph  VII  F  5  of 
Exhibit  B  of  Subpart  C  of  Part  1930  of 
this  chapter,  the  recipient  is  not  liable 
for  repayment  of  the  unauthorized  rental 
subsidy. 

(2)  If  the  recipient  has  not  fully 
complied  with  paragraph  VII  F  5  of 
Exhibit  B  of  subpart  C  of  1930  of  this 
chapter,  the  recipient  is  liable  for 


repayment  of  the  unauthorized  rental 
subsidy  repayment  and  the  repayment  is 
not  to  come  from  project  income. 

(B)  Amounts  less  than  $500.00.  For 
amounts  of  less  than  $500.00,  if  the 
beneficiary  does  not  repay  through 
active  collection  efforts  and  the 
recipient  has  made  a  diligent  effort  to 
collect,  the  recipient  will  report  the  facts 
to  the  District  Director  who  will 
recommend  that  no  further  action  be 
taken  by  the  State  Director. 

(C)  Notification  of  recipient.  After 
final  decisions  have  been  made 
pursuant  to  §  1951.661(a)(3)(ii)  (A)  or  (B) 
of  this  subpart,  as  applicable,  the 
District  Director  will  notify  the  recipient 
that  no  further  action  on  their  part  is 
required. 

(D)  Collections.  Money  collected  will 
be  remitted  in  accordance  with 
applicable  portions  of  paragraph  III  of 
Exhibit  C  of  subpart  K  of  this  part 

•        *        *        •        • 

§  1951.688    IRemoved  and  R«s«rv«d] 

9.  Section  1951.668  is  removed  and 
reserved. 

Dated:  October  17, 1991. 
La  Verae  Ausman, 
Administrator.  Farmers  Home 
Administration. 

[FR  Doc.  91-27722  Filed  H-18-»l;  &45  ain| 
WLUNO  CODE  »*^9-m^^^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-CE-88-AD] 

Airworthiness  Directives;  Gultstream 
American  Model  GA-7  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  certain 
Gulfstream  American  Model  GA-7 
airplanes.  The  proposed  action  would 
require  an  inspection  of  the  elevator 
hinge  for  cracks,  replacement  of  the 
elevator  if  cracks  extend  into  certain 
areas,  and  the  installation  of  Service  Kit 
No.  12.  There  have  been  several  field 
reports  and  service  difficulty  reports  of 
cracks  in  the  elevator  spar  center  hinge 
area  of  the  affected  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  elevator  binding 
and  loss  of  pitch  control,  which  could 
result  in  loss  of  control  of  the  airplane. 
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DATES:  Comments  must  be  received  on 
or  before  January  23, 1992. 
ADORCSSEt:  GA-7/Cougar  Aircraft 
Service  Kit  No.  12  and  its  instructions 
that  are  discussed  in  this  AD  may  be 
obtained  from  American  General 
Aircraft  Corporation,  Route  1.  AB  306, 
P.O.  Box  5757.  Greenville,  Mississippi 
38703.  The  instructions  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  FAA. 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Attention:  Rules  Docket 
No.  91-CE-6ft-AD.  room  1558.  601  E. 
12th  Street,  Kansas  City.  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Cundy,  Aerospace  Engineer, 
FAA.  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C.  Atlanta.  Georgia  30349;  Telephone 
(404)  991-2910;  Facsimile  (404)  991-3606. 
SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  -and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rule  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  91-CE-66-AD.  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

DisGUMion 

There  have  been  several  field  reports 
and  two  service  difficulty  reports  of 


cracks  in  the  elevator  spar  center  hinge 
area  of  certain  Gulfstream  American 
Model  GA-7  airplanes.  These  cracks  are 
located  between  stabilizer  stations  41.50 
and  44.66.  The  reports  indicate  that 
cracks  primarily  occur  on  airplanes  that 
are  used  for  training  purposes,  when  the 
yoke  is  pulled  aft  and  then  released, 
which  allows  the  elevator  to  fall  against 
the  downstop. 

In  addition,  there  have  been  five 
service  difficulty  reports  in  England  of 
elevator  spar  hinge  support  cracks  at 
stabilizer  stations  41.50  and  44.66. 
Pursuant  to  a  bilateral  airworthiness 
agreement  the  Civil  Aviation  Authority 
(CAA).  which  is  the  airworthiness 
authority  for  England,  has  kept  the  FAA 
totally  informed  of  the  above  incidents. 

The  manufacturer's  licensee. 
American  General  Aircraft  Corporation, 
has  issued  instructions  for  GA-7/Cougar 
Aircraft  Service  Kit  No.  12  which 
specifies  an  inspection  of  the  elevator 
spar  for  cracks,  replacement  if  cracks 
are  found  that  extend  past  certain  limits, 
and  the  installation  of  Service  Kit  No.  12 
for  Gulfstream  American  Model  GA-7 
airplanes.  After  examining  and 
reviewing  all  available  information 
related  to  incidents  described  above 
including  that  communicated  by  the 
CAA,  the  FAA  has  determined  that  AD 
action  should  be  taken  in  order  to 
continue  to  assure  the  airworthiness  of 
certain  Gulfstream  American  Model 
GA-7  airplanes  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Gulfstream 
Model  GA-7  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
an  initial  inspection  of  the  elevator 
hinge  for  cracks;  replacement  of  the 
elevator  if  cracks  are  found  that  extend 
inboard  of  stabilizer  station  41.0. 
outboard  of  stabilizer  station  45.0.  or 
into  the  spar  caps;  and  the  installation 
of  Service  Kit  No.  12.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  the  Modification 
Instructions  that  are  contained  in  the 
instructions  for  GA-7/Cougar  Aircraft 
Service  Kit  No.  12, 

It'is  estimated  that  115  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  16  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $200  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $124,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.  Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8),  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

{39.13    (Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Gulfstream  American:  Docket  No.  91-CE-ee- 
AD. 

Applicability:  Model  CA-7  airplanes  (serial 
numbers  GA7-0001  through  GA7-0115). 
certificated  in  any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  elevator  binding  and  loss  of 
pitch  control,  which  could  result  in  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Dye  penetrant  inspect  the  elevator  spar 
between  stabilizer  station  41.0  and  45.0  for 
cracks  by  accomplishing  paragraphs  A-1.  A- 
2,  A-3.  B-1.  B-2.  and  B-3  of  the  Modification 
Instructions  in  the  instructions  for  GA-7/ 
Cougar  Aircraft  Service  Kit  No.  12. 

(1)  If  cracks  are  found  that  extend  inboard 
from  station  41.0,  outboard  of  station  45.0,  or 
into  the  spar  caps,  prior  to  further  flight, 
replace  the  elevator  and  accomplish  the 
following: 
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(i)  Install  Service  Kit  No.  12  by 
accomplishing  paragraphs  B-5  through  B-20 
or  the  Modification  Instructions  in  the 
instructions  for  CA-7/Cougar  Aircraft 
Service  Kit  No.  12. 

(ii)  Balance  the  new  elevator  in  accordance 
i»ith  Culfstream  American  Model  CA-7 
Maintenance  Manual,  chapter  27-1-1. 

(ill)  Install  the  new  elevator  in  accordance 
witti  Culfstream  American  Model  GA-7 
Maintenance  Manual,  chapter  27-3-1. 

(2)  If  cracks  are  found  that  do  not  extend 
inboard  from  station  41  .a  outboard  of  station 
45.0,  or  into  the  spar  caps,  prior  to  further 
flight,  accomplish  the  following: 

(i)  Stop  drill  any  cracks  found. 

(ii)  Install  Service  Kit  No.  12  by 
accomplishing  paragraphs  B-5  through  B-20 
of  the  Modification  Instructions  In  the 
instructions  for  GA-7/Cougar  Aircraft 
Service  Kit  No.  12. 

(iii)  Balance  the  elevator  in  accordance 
with  Culfstream  American  Model  CA-7 
Maintenance  Manual  chapter  27-1-1. 

(iv)  Reinstall  the  elevator  in  accordance 
with  Culfstream  American  Model  CA-7 
Maintenance  Manual,  chapter  27-3-1. 

(3)  If  no  cracks  are  found,  prior  to  further 
flight,  accomplish  the  following: 

(i)  Install  Service  Kit  No  12  by 
accomplishing  paragraphs  B-S  through  B-20  if 
of  the  Modification  Instructions  in  the 
instructions  for  CA-7/Cougar  Aircraft 
Service  Kit  No.  12. 

(ii)  Balance  the  elevator  in  accordance  with 
Culfstream  American  Model  CA-7 
Maintenance  Manual  diapter  27-1-1. 

(iii)  Reinstall  the  elevator  in  accordance 
with  Culfstream  American  Model  GA-7 
Maintenance  Manual,  chapter  27-3-1. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office.  1669  Phoenix  Parkway, 
suite  210C.  Atlanta.  Georgia  30349.  The 
request  should  be  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  Aircraft  Certification 
Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  the  service  kit  or  copies  of  the 
instructions  to  the  service  kit  that  are 
referred  to  herein  upon  request  to  the 
American  General  Aircraft  Corporation. 
Route  1.  AB  306.  P.O.  Box  57S7.  Greenville. 
Mississippi  38703.  The  instructions  may  be 
examined  at  the  FAA.  Central  Region.  OfTicfl 
of  the  Assistant  Chief  Counsel  room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri 
&4106. 

Issued  in  Kansas  City,  Missouri,  on 
November  &  19B1. 
Barry  O.  ClementB. 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc  91-27751  Filed  11-18-91:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  453 

Funeral  Industry  Practice  Trade 
Regulation  Rule;  Change  In  Time  for 
Beginning  Oral  Preeentatlone 

agency:  Federal  Trade  Commission. 

ACTION:  Notice  of  change  in  time  for  oral 
presentations  before  the  Commission. 

SUMMARY:  The  Federal  Trade 
Commission  has  decided  to  change  the 
time  for  beginning  oral  presentations 
before  the  Commission  in  the  Funeral 
Rule  Review  proceeding.  The  oral 
presentations  will  begin  at  11  a.m.. 
instead  of  the  originally  scheduled  10 
a.m.  The  date  of  the  oral  presentations, 
November  21. 1991.  has  not  been 
changed. 

DATES:  Oral  presentations  before  the 
Commission  will  be  heard  at  the 
Commission's  open  meeting  on 
November  21, 1991.  beginning  at  11  a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  532.  Federal  Trade  Commission. 
6th  Street  and  Pennsylvania  Avenue, 

NW..  Washington.  20580. 

FOR  FURTHER  INFORMMTION  CONTACT: 

Matthew  Oaynard.  Federal  Trade 
Commission.  Washington.  DC  20580,  at 
(202)  328-3291. 

•UPPI.EMENTARY  INFORMATION:  On 
October  23, 1991.  the  Commission 
published  its  annoimcement  iii  the 
Federal  RegUter  (56  FR  54814)  that  oral 
presentations  in  the  Funeral  Rule 
Review  proceeding  would  be  held  on 
November  21. 1991  and  that  the 
Commission  granted  the  requests  of 
seven  interested  parties,  who  had 
previously  participated  in  the 
proceeding,  to  make  oral  presentations, 
pursuant  to  §  1.13(i)  of  Commission's 
Rules  of  Practice.  The  Commission  has 
changed  the  time  for  beginning  those 
oral  presentations. 

The  meeting  before  the  Commission 
will  now  commence  at  11  a.m.  on 
November  21, 1991,  in  room  532.  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20580. 

List  of  Subjects  in  16  CFR  Part  453 

Funeral  homes.  Price  disclosure. 
Trade  practices. 

By  direrfion  of  the  Commission.  "** 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  91-27793  Filed  11-18-91:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

43  CFR  Part  4 

RIN1094-AA43 

Special  Rules  AppHcabie  to  Surface 
Coal  Mining  Hearings  and  Appeals 

AOENCY:  Office  of  Hearings  and 

Appeals,  Interior. 

action;  Proposed  rule. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  proposes  to  amend  several 
existing  rules  that  govern  procedures  for 
hearings  and  appeals  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  in  order  to  bring  the  rules  up  to 
date.  Because  of  events  that  have 
occurred  since  they  were  adopted,  the 
existing  rules  omit  references  or  contain 
incorrect  references,  are  inconsistent 
with  other  rules,  or  fail  to  provide 
necessary  information  or  procedures. 
The  amendments  are  needed  to  remedy 
these  defects. 

DATES:  Written  comments  are  due  on  or 
before  December  19, 1991. 
ADDRESSES:  Written  comments  on  the 
proposed  rules  may  be  mailed  or 
delivered  in  person  to  Director,  Office  of 
Hearings  and  Appeals.  U.S.  Department 
of  the  Interior.  4015  Wilson  Blvd.. 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 
Will  A.  Irwin,  Administrative  Judge. 
Interior  Board  of  Land  Appeals,  Office 
of  Hearings  and  Appeals.  U.S. 
Department  of  the  Interior.  4015  Wilson 
Blvd.,  Arlington.  Virginia  22203. 
Telephone:  703-235-3750. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Hearings  and  Appeals  (OHA) 
is  proposing  the  following  amendments 
to  existing  procedural  rules  governing 
hearings  and  appeals  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  30  U.S.C.  1201  et  seq.  (1988). 
because  rules  subsequently  adopted  or 
cases  decided  have  rendered  the 
existing  rules  out  of  date  or  shown  them 
to  be  incomplete  or  inaccurate.  The 
proposed  amendments  are  explained 
under  headings  for  each  rule  involved. 

Proposed  Amendment  of  43  CFR  4.1100 

As  a  result  of  the  recent  amendments 
of  43  CFR  4.1109(a)  to  provide  current 
addresses  and  jurisdictions  of  field 
solicitors  who  are  to  be  served 
documents  (see  56  FR  2139.  2142-43  (Jan. 
22, 1991).  56  FR  5061  (Feb.  7. 1991)),  the 
definition  of  'field  solicitor"  in  43  CFR 
4.1100(d)  is  superfluous.  It  is  proposed  to 
remove  that  definition  and  rcKlesignate 
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the  foUowing  defim'tions  in  alphabetical 
order. 

Proposed  Amendment  ef  43  CFR 
4.1M^a) 

30  CFR  842.15(d)  provides  a  right  of 
appeal  to  the  Interior  Board  of  Land 
Appeals  (IBLA  or  the  Board)  under  43 
CFR  4.1280  erse^.  of  the  written 
determination,  after  informal  review  by 
the  Director  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  or  his  or  her  designee,  concerning 
the  decision  of  an  authorized 
representative  of  the  Secretary  not  to 
inspect  or  take  enforcement  action 
concerning  an  alleged  violation  that  is 
the  subject  of  a  request  for  a  federal 
inspection  under  30  CFR  842.12. 

Similarly.  30  CFR  843.12(1)  provides 
that  any  determination  by  an  authorised 
representative  of  the  Secretary  granting 
or  denying  an  abatement  period 
exceeding  90  days  under  30  CFR 
&42.12(h)  shall  contain  a  right  of  appeal 
to  IBLA  under  S  4.1280  et  seq. 

As  the  Board  has  had  occasion  to 
observe,  however.  43  CFR  4.1105  does 
not  name  the  permittee  of  the  operation 
that  is  the  subject  of  a  determination  of 
the  Director  or  an  authorized 
representative,  or  any  person  whose 
interests  might  be  adversely  affected  by 
the  outcome  on  appeal  and  who 
participated  before  OSM.  as  a  party 
who  must  be  served  with  a  copy  of  the 
notice  of  appeal  and  statement  of 
reasons  under  43  CFR  4.1283(a)  and  who 
may  participate  under  §§  4.1284  and 
4.1286.  See  Save  Our  Cumberiand 
Mountains,  Inc..  108  IBLA  70.  83  n.7,  96 
I.D.  139. 146  n.7  (1989).  OHA  therefore 
proposes  to  amend  43  CF'R  4.1105(a)  by 
adding  subsection  (5)  naming  such 
permittees  and  persons  as  parties. 

Proposed  Amendment  of  43  CFR 
4.1151(b)  I 

OSM  has  recently  antended  30  CFR 
723.19(a)  and  845.19(a)  to  provide  30 
rather  than  15  days  in  which  a  person 
may  file  a  petition  for  review  of  a 
proposed  civil  penalty  with  the  Hearings 
Division  of  OHA  after  the  date  of 
service  of  notice  of  an  as.iessment 
conference  officer's  action.  See  56  FR 
10060, 10063  (Mar.  8, 1991).  OHA 
therefore  proposes  to  amend  the 
corresponding  procedural  rule,  43  CFR 
4.1151(b),  to  provide  the  same  time  and 
to  add  a  reference  to  30  CFR  845.17, 

Proposed  Amendments  of  43  CFR  4.1152, 

4.1154,  and  4.1157 

The  references  to  30  CFR  part  723  in 
43  CFR  4.1152(a)(2):  to  30  CFR  723.15  in 
43  CFR  4.1154(a)r  and  to  30  CFR  723.12 
and  723.13  in  43  CFR  4.1157(a)  and  (b) 
need  to  be  updated  by  correcttng  the 


references  in  43  CFR  4.1154(a)  and  in  43 
CFR  4.1157(a)  and  (b)  and  by  adding 
references  to  the  corresponding  sections 
in  30  CFR  part  845.  OHA  prt^oses  to 
amend  43  CFR  4.1152. 4.1154.  and  4.1157 
for  this  purpose. 

Proposed  Amendment  of  43  CFR 
4.1271(a) 

When  43  CFR  part  4.  subpart  L  was 
originally  promulgated  in  1978, 43  CFR 
4.1271(a]  provided  that  an  aggrieved 
party  could  file  a  "notice  of  appeal" 
from  an  order  or  decision  of  an 
administrative  law  judge  disposing  of  a 
proceeding  "under  this  subpart  except  a 
civil  penalty  proceeding  under  9  4.1150." 
This  is  still  the  language  of  the  rule. 
Since  1978,  however,  other  rules  have 
been  added  to  subpart  L  that  provide  for 
a  "petition  for  discretionary  review," 
rather  than  a  notice  of  appeal,  as  the 
document  to  file  with  IBLA  when 
seeking  review  of  the  initial  dedsion  of 
an  administrative  law  judge.  See  43  CFR 
§5  41309,  4.1369  (56  FR  2139,  2144,  Jan. 
22, 1991:  56  FR  5061.  Feb.  7. 1991). 

Recently  proposed  rules  alao  provide 
for  petitions  for  discretionary  review. 
See  43  CFR  4.1377. 4.1387  (56  FR  45806. 
Sept.  6, 1991).     ' 

Further,  special  procedures  for 
seeking  IBLA  review  exist  for  other 
proceedings  in  subpart  L  See  43  CFR 
§§4.1187.4.1196,4.1391. 

Althou^  it  is  possible  for  IBLA  to 
clarify  by  decision  which  avenue  of 
appeal  is  appropriate  for  each 
proceeding,  see  The  Ht^i  Tribe  v.  Offi€X 
of  Surface  Mining  Reclamation  & 
Enforcement,  107  IBLA  329  (1989).  it  is 
preferable  for  the  procedural  rules 
themselves  to  contain  this  information. 
OHA  therefore  proposes  to  amend  43 
CFR  4.1271(a)  so  that  the  rule  will 
specify  for  which  proceedings  a  notice 
of  appeal  is  appropriate.  Proceedings 
not  covered  by  the  procedural  rules  set 
forth  in  the  revised  §  4.1271(a)  contain 
special  provisions  for  seeking  review  of 
initial  decisions. 

Determinatioa  of  Effects 

Because  these  rules  only  set  forth  the 
details  of  procedures  for  conducting 
hearings  and  appeals  of  decisions  of 
OSM  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  the 
Department  has  determined  that  they 
are  not  major,  as  defined  by  Executive 
Order  12291,  and  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
\].S.C.eiaiet$eq.). 

National  Enviconmental  Policy  Act 

The  Department  has  determined  that 
these  nrfes  will  not  significantly  affect 


the  quality  of  the  human  environment  on 
the  basis  of  the  categorical  exclusion  of 
regulations  of  a  procedural  nature  set 
forth  in  516  DM  2.  appendix  1.  section 
1.10. 

Paperwork  Reduction  Act  I 

These  rules  contain  no  information 
collection  requirements  requiring  Office 
of  Management  and  Budget  approval 
under  44  U.S.C.  3501  et  seq.         \ 

Takings  Implication  AssesmenI 

These  rules  do  not  pose  any  takings 
implications  requiring  preparation  of  a 
Takings  Implication  Assessment  under 
Executive  Order  No.  12630  cf  March  18. 
1988. 

Drafting  Information 

The  primary  author  of  these  proposed 
regulations  is  Will  A.  Irwin. 
Administrative  Judge,  Interior  Board  of 
Land  Appeals,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Interior. 

List  of  Subjects  b  43  CFR  Part  4 

Administrative  practice  and 
procedure.  Mines.  Public  lands.  Surface 
mining. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend 
subpart  L  of  part  4  of  title  43  of  die  Code 
of  Federal  Regulations  as  set  forth 
below: 

Dated:  September  16, 1991. 
Roger  E.  Middleton. 
Director. 

43  CFR  part  4  is  amended  as  follows: 

PART  4— {AMENDED]  j. 

Subpart  L— Special  Rules  Applicable  to 
Surface  Coal  Mining  Hearings  and 
Appeals 

1.  The  authority  citation  for  part  4, 
subpart  U  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256, 1260, 1261, 1264. 
1268, 1271. 1272. 1275. 1293:  5  U.S.C  301. 

94.1100    [Amended] 

2.  Section  4.1100  is  proposed  to  be 
amended  by  removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e)  respectively. 

3.  Section  4.1105  is  proposed  to  be 
amended  by  adding  paragraph  (a)(5)  to 
read  as  follows: 

§4.1105    Parties. 

(a)  *  *  • 

(5)  In  an  appeal  to  the  Board  in 
accordance  with  43  CFR  4.1280-^.1286 
from  a  determination  of  the  Director  of 
OSM  or  his  or  her  designee  under  30 
CFR  B42.15{d)  or  a  determination  of  an 
authorized  representative  nnder  30  CFR 
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843.12(i).  the  permittee  of  the  operation 
that  is  the  subject  of  the  determination 
and  any  person  whose  interests  may  be 
adversely  affected  by  the  outcome  on 
appeal  and  who  participated  before 

OSM. 

•  •        •        •        • 

4.  Section  4.1151  is  proposed  to  be 
amended  by  revising  paragraph  (bl  to 
read  as  follows* 

§4.1151    Tim*  (or  filing. 

(a)  •  •  * 

(b)  If  a  timely  request  for  a  conference 
has  been  made  pursuant  to  30  CFR 
723.17  or  845.17,  a  petition  for  review 
must  be  filed  within  30  days  from 
service  of  notice  by  the  conference 
officer  that  the  conference  is  deemed 
completed. 

5.  Section  4.1152  is  proposed  to  be 
amended  by  revising  paragraph  (a)(2)  to 
read  as  follows: 

§4.1152    Contents  of  petition:  payment 
required. 

(a)  •  •  • 

(2)  If  the  amount  of  penalty  is  being 
contested  based  upon  a  misapplication 
of  the  civil  penalty  formula,  a  statement 
indicating  how  the  civil  penalty  formula 
contained  in  30  CFR  Part  723  or  845  was 
misapplied,  along  with  a  proposed  civil 
penalty  utilizing  the  civil  penalty 

formula: 

*  *        •        •        * 

6.  Section  4.1154  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  4.1 154    Review  of  waiver  determination. 

(a)  Within  10  days  of  the  filing  of  a 
petition  under  this  part,  petitioner  may 
move  the  administrative  law  judge  to 
review  the  granting  or  denial  of  a  waiver 
of  the  civil  penalty  formula  pursuant  to 
30  CFR  723.16  or  845.16. 

•  •  •  •  • 

7.  Section  4.1157  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)(1)  to  read  as  follows: 

§  4.1 157    Determination  by  administrative 
law  Judge. 

(a)  The  administrative  law  judge  shall 
incorporate  in  his  decision  concerning 
the  civil  penalty,  findings  of  fact  on  each 
of  the  four  criteria  set  forth  in  30  CFR 
723.13  or  845.13.  and  conclusions  of  law. 

(b)  If  the  administrative  law  judge 
finds  that — 

(1)  A  violation  occurred  or  that  the 
fact  of  violation  is  uncontested,  he  shall 
establish  the  amount  of  the  penalty,  but 
in  so  doing,  he  shall  adhere  to  the  point 
system  and  conversion  table  contained 
in  30  CFR  723.13  and  723.14  or  845.13 


and  845.14.  except  that  the 
administrative  law  judge  may  waive  the 
use  of  such  point  system  where  he 
determines  that  a  waiver  would  further 
abatement  of  violations  of  the  Act. 
However,  the  administrative  law  judge 
shall  not  waive  the  use  of  the  point 
system  and  reduce  the  proposed 
assessment  on  the  basis  of  an  argument 
that  a  reduction  in  the  proposed 
assessment  could  be  used  to  abate  other 
violations  of  the  Act;  or 

•  •        •        *        • 

6.  Section  4.1271  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  4.1271    Notice  of  appeal 

(a)  Any  aggrieved  party  may  file  a 
notice  of  appeal  from  an  order  or 
decision  of  an  administrative  law  judge 
disposing  of  a  proceeding  under 
SS  4.1160-4.1171.  4.1200-4.1205.  4.1260- 
4.1267.  4.1290-4.1296.  and  4.1350-4.1356. 

•  •         •         *         • 

|FR  Doc.  91-27652  Filed  11-18-91:  8:45  am] 
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Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  101S-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Five  UmestOfie  Endemic 
Plants  From  Souttiem  California 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  determine 
endangered  status  for  Erigeron  pahshii 
(Parish's  daisy),  Eriogonum  ovatifolium 
var.  vineum  (Cushenbury  buckwheat). 
Astragalus  albens  (Cushenbury  milk- 
vetch).  Lesquerella  kingii  ssp. 
bemardina  (San  Bernardino  Mountains 
bladderpod)  and  Oxytheca  parishii  var. 
goodmaniana  (Cushenbury  oxytheca). 
These  five  plant  species  are  endemic  to 
the  calcium  carbonate  deposits 
(limestone  and  dolomite)  of  the  San 
Bernardino  Mountains  in  southern 
California.  Most  of  the  limestone 
deposits  in  this  mountain  range  are 
within  actively  used  mining  claims  or 
mining  claims  which  are  identified  for 
future  mining.  The  open  or  terraced 
mining  techniques  that  are  used  result  in 
destruction  of  the  plants'  habitat.  This 
proposed  rule,  is  made  final,  would 
implement  Federal  protection  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  these  five  plants. 


Comments  and  materials  related  to  this 
proposal  are  solicited. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  21, 
1992.  Public  hearing  requests  must  Le 
received  by  January  3. 1992. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service. 
Southern  California  Field  Station. 
Ventura  Office.  2140  Eastman  Avenue, 
suite  100.  Ventura,  California  93003. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Steven  Chambers  at  the  above 

address  or  at  (805)  644-1786  or  FTS  983- 

6039. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  San  Bernardino  Mountains  in 
southern  California  have  been 
recognized  for  supporting  a  wide 
diversity  of  natural  habitats  that  have 
resulted  from  their  geographic  position 
between  desert  and  coastal 
environments,  elevational  zonation,  and 
uncommon  elements  such  as  limestone 
outcrops.  The  San  Bernardino  National 
Forest,  which  encompasses  most  of  the 
San  Bernardino  Mountains,  constitutes 
less  than  1  percent  of  the  land  area  of 
the  State,  yet  contains  populations  of 
over  25  percent  of  all  plant  species  that 
occur  naturally  in  California. 

Outcrops  of  calcium  carbonate, 
primarily  limestone,  occur  in  several 
bands  running  on  an  east-west  axis 
along  the  desert-facing  slopes  of  the  San 
Bernardino  Mountains,  with  disjunct 
patches  occurring  to  the  south  as  far  as 
Sugarlump  Ridge  and  to  the  east  as  far 
as  the  Sawtooth  Hills.  These  outcrops 
are  a  remnant  of  an  ancient  formation  ol 
sandstone,  shale,  and  limestone  through 
which  the  granitic  core  of  the 
Transverse  Ranges  has  emerged  (Fife 
1988). 

The  species  proposed  herein  for 
listing.  Erigeron  parishii  (Parish's  daisy). 
Eriogonum  ovalifolium  var.  vineum 
(Cushenbury  buckwheat).  Astragalus 
albens  (Cushenbury  milk-vetch). 
Lesquerella  kingii  ssp.  bemardina  (Sar 
Bernardino  Mountains  bladderpod),  and 
Oxytheca  parishii  var.  goodmaniana 
(Cushenbury  oxytheca).  are  restricted  to 
calcium  carbonate  deposits,  or  soils 
derived  from  them,  and  hence  are 
commonly  referred  to  as  "limestone 
endemics."  They  span  a  range  of 
approximately  35  miles  (56  kilometers 
(km)),  ranging  in  elevation  from  4.000 
feet  (ft)  (1,219  meters  (m))  at  the  base  of 
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the  mountains  to  approximately  8.00Q  ft 
(2,438  m]  in  elevation  and  occur  aa 
conponents  in  the  understory  of  pinyon- 
juniper  woodland  communities. 

Pinyon-juniper  woodland  communities 
dominate  the  desert-facing  slopes  above 
4.000  ft  (1.219  m)  in  elevation  and  grade 
into  a  Joshua  tree  woodland  at  lower 
elevations  (Vasek  and  Thome  1988). 
Pinyon-juniper  woodlands  extend  up  to 
almost  8.000  ft  (2.438  m)  in  elevation, 
where  they  intetgreede  with  an  open 
forest  of  white  fir  ^Abies  concolor]  and 
limber  pine  [Pinua  Flexilis].  The  latter 
community  has  been  referred  to  as 
southern  California  white  fir  forest  by 
Holland  (1986).  Within  the  pinyon- 
juniper  woodland,  there  is  a  wide 
variation  in  the  species  composition. 
Plnyon  piae  [Pinus  moaophylla]  or 
CalTfomia  juniper  {/unfperus 
canfomica],  and  more  rarely  western 
juniper  [funiperus  occidenialis],  or  Utah 
juniper  [funiperus  osteospernta]  are  the 
structurally  dominant  species, 
occasionally  occurring  together.  Holland 
(1986)  has  referred  to  separate 
Mojavean  pinyon  woodlaad  and 
Mojavean  juniper  woodTand  and  scrub 
communities.  'The  understory  varies 
with  slope  and  elevation,  but  typically 
includes  such  species  as  mountain 
mahogany  [Cercocarpus  ledifolius]^ 
Mormon  tea  [Ephedra  viridis],  Mohave 
yucca  lYucca  scfiidigera],  and  eacelia 
[Encelio  vu;guteasis].  Patches  of  local 
dominance  by  hlackbrush  [Coleogyne 
ramosissima]  on  desert  facing  slopes  or 
manzanita  [Arctostaphlos  sp.J  on  more 
interior  canyons  are  common. 

Erigeron  parishii  (Parish's  daisy)  is  a 
small  perennial  herb  of  the  daisy  family 
(Asieraceae)  tbat  reaches  4-12  inches 
(in)  (1-3  decimeters  (dm)]  in  height  The 
linear  leaves  are  covered  with  soft 
silvery  hairs.  Up  to  10  solitary  flower 
heads  are  borne  on  cauline  stalks;  ray 
flowers  are  deep  rose  to  laveader.  and 
heads  have  greyish  green  and  glandular 
phyDaries.  Erigeron  parishii  was  first 
described  by  Gray  in  1884  based  on 
specimens  collected  by  S.B.  Parish  in 
Cushenbury  Canyon  in  1881. 

Erigeron  parishii  is  the  most  wridely 
ranging  of  the  limestone  endemics, 
sparming  a  range  of  35  miles  (56  km). 
The  plant  is  known  from  fewer  than  25 
occurrences,  with  the  total  population 
numbering  approximately  18^000 
individuals.  Less  than  a  third  of  the 
occurrences  support  more  than  UXX) 
individuals  (Barrows  1988a).  From     i 
White  Knob  at  the  western  lerminas,| 
populations  occur  primarily  along  the 
belt  of  carbonaceous  substrates 
southeast  to  Roneertown.  The  plant  is 
typically  found  assoaated  with  pinyoo 
and  juniper  woodlands  from  4^)00  to 


6.400  ft  (1,219  to  1.961  m)  in  elevation.  It 
is  usually  found  on  dry  rocky  slopes, 
shallow  drainages,  and  outwasii  plains 
on  substrates  derived  from  limestone. 
Some  populations  occur  on  a  granite/ 
limestone  interface,  usually  a  granitic 
parent  material  overlain  with  an 
outwash  of  limestone  materials.  Two 
small  outlying  populations  at  the  eastern 
edge  of  its  range  occur  on  quartz 
monzonite  substrates. 

Eriogonum  ovalifolium  \ati.  vineum  is 
a  low,  densely-matted  perennial  of  the 
buckwheat  family  (Polygonaceee).  The 
flowers  are  whitish-cream,  darken  to  a 
reddish  or  purple  with  age.  and  are 
borne  on  flowering  stalks  reachiBg  4 
inches  (1  dm]  in  height.  The  plant 
flowers  from  May  through  June:  The 
round  to  ovate  leaves  are  white-vrooly 
on  both  surfaces  and  are  less  than  1 
inches  (7-lS  milhmeter  (mm))  Umg.  The 
diameter  of  mats  is  typically  6-10  inches 
(1.5-2.5  dm),  birt  may  reach  up  to  20 
indies  (5  dm)  en  particularly  w^ 
developed  individuals.. 

Eriegonum  onraiifoUum  var.  vineum 
vras  first  coileeted  in  1S94  by  S3.  Parish 
near  Rose  Mine,  San  Bemaiidins 
Mountaine  and  was  described  in  18M  by 
J.K.  Small  as  Eriogonum  vineum  (SmsB 
188^.  In  rail.  Nelson  published  a 
combination  changing  the  name  to 
Eriogonum  vineum  Nuttal  vioeum 
(Small).  Jepeon  pabliriied  the 
combination  Btiogonum  oralrfolium  vmr. 
vineum  in  1M3  (Jepeon  1943).  Mtinz 
(1959)  accepted  the  work  of  Stokes 
(1936),  which  revised  the  name  to 
EriogcRum  ovaiHfohum  ssp.  vineum.  bt 
1988,  Reveal  clarified  its  relatioTtship  to 
var.  Btvah,  with  which  it  had  been 
confused,  and  re-estabKehed  its  name  ee 
Eriogonum  ovalifolium  var.  vineum. 
(Reveal  and  Monz  1960). 

Eriogonum  ovalifoHum  var.  vineum  is 
also  limited  in  distribution  to  the  belt  of 
limestone  substrates  of  the  north  slopes 
of  the  San  Bernardino  Mountains.  The 
species  is  currently  known  from  fewer 
than  20  occurrences  that  span  a  range  of 
approximately  25  miles  (40  km).  Only  4 
of  those  occurrences  Siipport  more  than 
1,000  hidividuals.  with  the  total 
population  numbering  approximately 
lO.OOC^  individuals  (Barrows  1988b). 
Eriogonum  ovalifolium  var.  vineum 
ranges  from  White  Knob  east  to 
Rattlesnake  Canyon.  Recent  surveys  by 
Barrows  (1988b)  resulted  in  a  slight 
range  extension  of  the  species  in  the 
Rattlesnake  Canyon  drainage. 

This  plant  occurs  within  openings  of 
pinyon  pine  and  jumper  woodland 
communitieft  between  4,600  and  7,900  ft 
(1.402  and  2.408  m)  in  elevation,  la 
addition  to  carbonate  rock  substrates, 
other  habitat  characteristics  include 


open  areas  with  Httie  accumulation  of 
organic  material,  a  canopy  cover 
generally  less  than  15  percent,  and 
powdery  fine  soils  with  rock  cover 
exceeding  50  percent.  The  plant 
typically  occurs  on  moderate  slopes, 
though  a  few  occurrences  are  on  slopes 
over  60  percent.  On  midler  northfacing 
slopes,  it  co-occura  with  Astragalus 
albens. 

Astragalus  albens  (Cushenbury  milk- 
vetch)  is  a  small  silvery-white  perennial 
herb  of  the  pea  family  (Fabaceae).  The 
slender  stems  are  decumbent  to  12 
inches  (30  centimeters  (cm))  in  length. 
The  purple  flowers  occur  towards  the 
ends  of  the  branches  in  5  to  14  flowered 
racemes.  This  plant  blooms  from  March 
to  May.  Astragalus  albens  was  first 
described  by  Greene  (1885)  based  on  a 
collection  made  by  Parish  *  Parish  3 
years  earHer.  Ryfaerg  (1827)  recognized 
the  nane  Hamosa  albens  that  Jones  had 
used  4  years  carber.  Bameby  (1954) 
eliminated  the  genus  name  Hamosa  and 
restored  the  plant  to  the  genus 
Astragalus. 

Astragalus  albens  is  currently  known 
from  fewer  than  20  occuirences 
scattered  throughout  (be  eastern  half  of 
the  limestone  belt  running  from  Furnace 
Canyon  southea#t  to  Bums  Canyon,  a 
range  of  25  miles.  Recent  surveys  by 
Barrows  (196Ac)  indicated  that  6  of  the 
occurrences  had  fewer  than  50 
individuals  present,  with  the  total 
population  numbering  approximately 
2,000  individuals.  The  totsl  number  of 
individuals  is  Itkefy  to  be  greater  in 
yearv  of  substantial  ntinran. 

The  plant  is  typically  found  on 
limestone  substrates  along  rocky 
washes  and  gentle  slopes  within  pinyon 
pine  and  Juniper  %voodland  communities. 
Parish's  daisy  and  Cushenbury 
buckwheat  co-occur  with  Cushenbury 
milk-vetch  at  several  locations. 

Most  occurrences  are  found  between 
5.000  and  GJOOO  ft  (1.524  and  2.012  m)  in 
elevation  on  soils  derived  directly  Grom 
decomposing  limestone  bedrock.  Three 
occurrences  are  found  below  iJXO  ft 
(1.524  m)  in  elevation  in  rocky  washes 
that  have  received  limestone  outwash 
from  erosion  higher  in  the  drainages. 
Other  habitat  characteristics  include  an 
open  canopy  cover  with  little 
accumulation  of  organic  material,  rock 
and  cover  exceeding  75  percent  and 
gentle  to  moderate  slopes  [S-3f{  percent). 

Lesquerella  kingii  ssp.  bemardina  is  a 
silvery  perennial  of  the  mustard  family 
(Brassicease)  reaching  8  inches  (1-2  dm) 
in  haigbt  The  plant  has  yellow  flowers 
which  occur  toward  the  ends  of  the 
stems.  The  basal  leaves  are  ovate  and 
occur  on  the  ends  of  long  petioles.  The     « 
type  material  was  colleUed  by  Peirson 
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at  the  east  end  of  Bear  Valley  in  1924.  In 
1932,  Munz  described  this  plant  as 
Lesquerella  bernardina  (Munz  1932). 
Later.  Munz  (1959)  combined 
Lesquerella  kingii  and  Lesquerella 
bernardina  and  retained  the  taxon 
under  consideration  here  [Lesquerella 
kingii  ssp.  benardina). 

This  plant  is  currently  known  from  6 
occurrences,  with  the  total  population 
numbering  approximately  15,000 
individuals  (California  Natural  Diversity 
Data  Base  (CNDDB)  1990).  This  plant  is 
less  widely  distributed  than  the  three 
previously  discussed  limestone  endemic 
species.  One  cluster  of  occurrences  is 
near  the  east  end  of  Bertha  Ridge, 
adjacent  to  the  community  of  Big  Bear, 
and  is  subject  to  impacts  from 
urbanization.  The  other  cluster  is 
centered  on  the  north-facing  slope  of 
Sugarlump  Ridge,  approximately  4  miles 
(6.4  km)  to  the  south  of  the  Bertha  Ridge 
occurrences.  These  latter  occurrences 
were  discovered  during  spring  1990  on, 
and  adjacent  to.  a  proposed  downhill  ski 
area  (CNDDB  1990). 

The  habitat  for  Lesquerella  is 
characterized  by  limestone  substrates, 
either  brown  sandy  soils  with  white 
carbonate  rocks  or  outcrops  of  large 
carbonate  rock.  Slopes  are  typically 
gentle  to  moderate  and  are  both  north- 
and  south-facing  between  6,800  and 
7.800  ft  (2.073  and  2,377  m)  in  elevation. 
Within  pinyon  and  juniper  woodlands, 
as  well  as  white  fir  forest  in  some 
locations,  it  is  found  in  open  areas  with 
little  accumulation  of  organic  material. 

The  limestone  substrates  that  support 
Lesquerella  lay  south  and  west  of  those 
that  support  most  of  the  populations  of 
the  four  other  limestone  endemic 
species.  However,  near  the  east  end  of 
Bertha  Ridge,  the  southernmost 
population  of  Eriogonum  ovalifolium  vor 
vineum  occurs  in  close  proximity  to  one 
colony  of  Lesquerella. 

Oxytbeca  parishii  var.  goodmaniana 
is  a  small  wiry  annual  of  the  buckwheat 
family  (Polygonaceae).  The  type 
material  was  collected  by  Parish  ft 
Parish  in  1881  near  Cushenbury  Spring. 
For  a  number  of  years,  historical 
collections  were  mistakenly  identified 
as  Oxytbeca  parishii  var.  abramsii  and 
Oxytbeca  watsonii.  In  1980.  Ertter 
published  the  combination  Oxytbeca 
parisbii  var.  goodmaniana  in  honor  of 
Goodman,  who  was  the  Tirst  to 
recognize  both  the  distinctiveness  of  the 
variant  and  its  close  relationship  to 
Oxytbeca  parisbii  (Ertter  1980). 

Oxytbeca  parisbii  var.  goodmaniana 
is  the  most  restricted  of  the  limestone 
endemic  species  of  the  San  Bernardino 
Mountains.  Recent  surveys  brought  the 
total  number  of  known  occurrences  to 
four  (CNDDB  1990).  One  historic 


location  near  Cushenbury  Spring  is 
located  near  an  active  limestone  mine. 
Two  more  occurrences  are  located  near 
the  abandoned  Green  Lead  gold  mine. 
one  of  which  is  bisected  by  a  road.  The 
fourth  occurrence  is  located  near  the 
north  side  of  Holcomb  Valley.  All 
populations  occur  on  limestone,  though 
at  some  locations  the  limestone  is  in  a 
mosaic  with  quartz  and  granitic 
substrates.  In  1990,  the  total  number  of 
individuals  was  estimated  to  be  under 
3,000.  Since  it  is  an  annual  species,  the 
number  of  individuals  might  be  higher  in 
years  with  substantial  rainfall.  The  low 
number  of  occurrences,  however,  as 
well  as  individuals,  also  subjects  the 
species  to  the  possibility  of  stochastic 
extinction. 

Federal  action  on  these  plants  began 
when  the  Secretary  of  the  Smithsonian 
Institution,  as  directed  by  section  12  of 
the  Act  prepared  a  report  on  those 
native  U.S.  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  (House 
Document  No.  94-51).  which  included 
Erigeron  parisbii  and  Lesquerella  kingii 
ssp.  bernardina  as  threatened  and 
Eriogonum  ovalifolium  var.  vineum  as 
endangered,  but  not  Astragalus  albens 
or  Oxytbeca  parisbii  var.  goodmaniana, 
was  presented  to  Congress  on  January  9, 

1975.  On  July  1, 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  accepting  the 
report  as  a  petition  within  the  context  of 
section  4(c)(2]  (now  section  4(b)(3)]  of 
the  Act  and  of  the  Service's  iiitention 
thereby  to  review  the  status  of  the  plant 
taxa  named  therein,  including  Erigeron 
parisbii,  Eriogonum  ovalifolium  var. 
vineum,  and  Lesquerella  kingii  ssp. 
bernardina. 

On  June  16. 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  This 
list  which  did  not  include  any  of  the 
species  under  consideration  here,  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  anid  the 
July  1, 1975  Federal  Register  publication 
(43  FR  17909). 

In  1978.  amendments  to  the 
Endangered  Species  Act  required  that 
all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  Subsequently,  on 
December  10. 1979,  the  Service 
published  a  notice  (44  FR  70796)  of  the 
withdrawal  of  the  portion  of  the  June  16, 

1976,  proposal  that  had  not  been  made 
final,  along  ivith  four  other  proposals 


that  had  expired.  The  Service  published 
an  updated  notice  of  review  for  plants 
on  December  15. 1960  (45  FR  82480).  This 
notice  included  Eriogonum  ovalifolium 
var.  vineum  and  Lesquerella  kingii  ssp, 
bernardina  as  category  1  candidates 
(species  for  which  data  in  the  Service's 
possession  is  sufTicient  to  support 
proposals  for  listing)  for  Federal  listing, 
and  Erigeron  parisbii  as  a  category  2 
candidate  (species  for  which  data  in  the 
Service's  possession  indicate  listing  may 
be  appropriate,  but  for  which  additional 
biological  information  I*  needed  to 
support  a  proposed  rule). 

On  February  15, 1983,  the  Service 
published  a  notice  (46  FR  6752)  of  its 
prior  Tinding  that  the  listing  of 
Eriogonum  ovalifolium  var.  vineum  and 
Lesquerella  kingii  ssp.  bernardina  was 
warranted  but  precluded  in  accordance 
with  section  4(b)(3)(B)(iU)  of  the  Act  as 
amended  in  1982.  Pursuant  to  section 
4(b](3)(C)(i)  of  the  Act  this  Bnding  must 
be  recycled  on  an  annual  basis,  until  the 
species  is  either  proposed  for  listing,  or 
the  petitioned  action  is  found  to  be  not 
warranted.  In  October  1963, 1964. 1985, 
1986. 1987, 1988. 1989.  and  1990.  further 
findings  were  made  that  the  listing  of 
Eriogonum  ovalifolium  var.  vineum  and 
Lesquerella  kingii  ssp  bernardina  was 
warranted,  but  that  the  listing  of  these 
species  was  precluded  by  other  pending 
proposals  of  higher  priority.  In  the 
September  27, 1985  (50  FR  39S26)  and 
February  21, 1990  (55  FR  6184)  Plant 
Notices  of  Review,  Eriogonum 
ovalifolium  var.  vineum  and  Lesquerella 
kingii  ssp.  bemardine  were  again 
included  as  category  1  candidates,  and 
Erigeron  parisbii  as  a  category  2 
candidate.  The  February  21, 1990,  notice 
also  included  Astragalus  albens  in 
category  1  and  Oxytbeca  parisbii  var. 
goodmaniana  in  category  2.  Since  the 
publication  of  that  notice,  additional    , 
survey  work  has  been  completed  for  O. 
parisbii  var.  goodmaniana,  providing 
new  information  on  the  status  of  that 
species.  Similarly,  the  Service  is  aware 
of  increased  threats  to  Erigeron  parishii 
in  the  form  of  two  new  pending  milling 
operations  which  would  likely  adversely 
impact  this  species.  The  Service 
therefore  believes  that  sufficient 
information  is  now  available  to  support 
the  proposed  listing  of  these  two 
species.  Publication  of  the  present 
proposal  constitutes  the  final  1-year 
fmding  for  the  three  petitioned  species. 

Summary  of  Factors  Affactiiif  th* 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
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the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1),  These  factors  and  their 
application  to  Erigeron  parisbii  Gray 
(Parish's  daisy),  Eriogonum  ovalifolium 
Nuttal  var.  vineum  (Small)  A.  Nelson 
(Cushenbury  buckwheat).  Astragalus 
albens  Green  (Cushenbury  milk-vetch), 
Lesquerella  kingii  Wats  ssp.  bernardina 
(Munz)  Munz  (San  Bernardino 
Mountains  bladderpod),  and  Oxytbeca 
parisbii  var.  goodmaniana  Ertter 
(Cushenbury  oxytheca)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  All  five  species 
proposed  for  listing,  Erigeron  parisbii 
(Parish's  daisy),  Eriogonum  ovalifolium 
var.  vineum  (Cushenbury  buckwheat). 
Astragalus  albens  (Cushenbury  milk- 
vetch).  Lesquerella  kingii  ssp. 
bernardina  (San  Bernardino  Mountains 
bladderpod),  and  Oxytbeca  parisbii  var. 
goodmaniana  (Cushenbury  oxytheca), 
are  restricted  to  carbonate  and  adjacent 
carbonate/granitic  substrates  occupied 
by  pinyon-juniper  woodland  on  the 
northern  side  of  the  San  Bernardino 
Mountains.  The  imminent  and  primary 
threat  facing  these  species  is  the 
ongoing  destruction  of  the  carbonaceous 
substrates  on  which  they  grow  by 
activities  associated  with  limestone 
mining,  including  direct  removal  of 
mined  materials,  disposal  of  overburden 
on  adjacent  unmined  habitat,  and  road 
construction. 

The  first  burst  of  mining  activity  in  the 
San  Bernardino  Mountains  occurred  in 
the  1660s,  with  the  discovery  of  gold  in 
Holcomb  Valley.  Historically,  gold  was 
extracted  both  by  underground  mining 
and  by  placer  mining.  Only  small  scale 
and  weekend  prospecting  for  gold 
continues  today.  However,  gold-bearing 
alluvium  in  Holcomb  Valley  has  a  low 
to  medium  potential  for  development  in 
the  future,  and  a  good  potential  exists 
for  a  large  gold  extraction  operation  in 
the  Blackhawk  area  (U.S.  Forest  Service 
1988).  Several  silver  mines  were  also  in 
operation  during  the  late  1800s  in 
Cushenbury  Canyon  and  near 
Blackhawk  Mountain. 

The  existence  of  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum. 
Astragalus  albens,  Lesquerella  kingii 
ssp.  bernardina,  and  Oxytbeca  parisbii 
var.  goodmaniana  is  being  threatened 
primarily  by  the  mining  of  limestone. 
Limestone,  as  are  gold  and  silver,  is 
considered  a  locatable  mineral  and 
therefore  open  to  claim  under  the  1872 
Mining  Laws.  Virtually  all  of  the 
approximately  26,000  acres  of  limestone 


within  the  San  Bernardino  Mountains  is 
currently  under  claim.  Most  of  the 
limestone  is  currently  being  processed 
by  four  processing  plants  that  are 
located  along  the  base  of  the  north  slope 
of  the  mountains.  Because  of  the  limited 
availability  of  limestone  in  the  western 
United  States,  those  claims  currently  not 
under  production  are  still  being 
maintained  in  anticipation  of  a  future 
market. 

In  the  surrounding  Lucerne  Valley 
mining  district  the  first  limestone  mines 
started  operation  in  the  1940s:  the 
current  annual  production  of  limestone 
is  approximately  3.300.000  tons  (U.S. 
Forest  Service  1988).  Annual  production, 
however,  typically  represents  only  the 
fraction  of  material  that  is  trucked  off 
the  mine  site  as  product  The  ratio  of 
disturbed  material  to  product  material 
may  range  from  1:1  up  to  5:1.  Thus,  for 
every  ton  of  limestone  product,  as  much 
as  five  times  that  volume  may  be 
impacted.  A  typical  mine  site  consists  of 
an  open  pit  or  terraced  pit  haul  roads 
on  which  the  blasted  rock  is  hauled  to  a 
processing  plant  and  the  processing 
plant  itself,  which  sorts  and  crushes  the 
material.  The  overburden,  that  is, 
materials  that  need  to  be  removed  to 
reach  the  underlaying  limestone,  as  well 
as  low-grade  limestone  that  is  currently 
not  being  marketed,  is  redistributed  in 
piles  onsite.  It  appears  that  in  the  future, 
less  low-grade  limestone  will  be  left 
onsite  as  the  market  for  limestone 
products  changes.  The  direct  impacts  to 
the  limestone  endemic  species  from 
limestone  mining  include  the  removal 
and  destruction  of  habitat  from  mining, 
the  construction  of  haul  roads,  and  the 
deposition  of  overburden  piles  on  top  of 
currently  occupied  habitat.  Secondary 
impacts  include  the  destruction  of 
habitat  through  increased  off-road 
vehicle  and  other  recreational  use  that 
departs  from  currently  used  as  well  as 
abandoned  mine  roads. 

Aside  from  impacts  associated  with 
gold  and  limestone  mining,  several 
species  are  potentially  threatened  by 
destruction  of  hiabitat  by  other  activities. 
Sand  and  gravel  mining  has  been 
proposed  for  several  washes  on  the 
lower  desert-facing  slopes  and  may 
impact  at  least  one  occurrence  of 
Parish's  daisy.  Urban  development  has 
encroached  upon  several  occurrences  of 
San  Bernardino  Mountains  bladderpod 
near  Big  Bear  City,  and  threatens  to 
encroach  upon  an  occurrence,  of  Parish's 
daisy  near  Pioneertown.  The  proposed 
expansion  of  a  downhill  ski  run  on  the 
north  side  of  Sugarlump  Ridge  may 
eliminate  portions  of  an  occurrence  of 
San  Bernardino  Mountains  bladderpod. 


Since  the  location  of  the  limestone 
endemics  is  tied  primarily  to  the 
location  of  calcium  carbonate  deposits, 
it  is  useful  to  discuss  such  threats  as 
they  occur  adjacent  to  their  primary 
population  centers.  A  description  of  the 
primary  population  centers  of  limestone 
endemics  and  the  threats  in  each  area 
follows: 

The  westernmost  occurrences  of 
limestone  endemic  species  are  in  the 
vicinity  of  White  Mountain,  an  outcrop 
that  rises  to  6.900  ft  (2.103  m)  in 
elevation  above  the  desert  community  of 
Lucerne  Valley.  The  third  largest  of  the 
limestone  mines  is  located  here,  with  an 
annual  production  of  approximately 
500,000  tons.  The  proximity  of 
occurrences  of  Parish's  daisy  and 
Cushenbury  buckwheat  to  current 
mining  operations  indicate  that 
individuals  of  these  two  species  have 
likely  already  been  extirpated  from  the 
site.  Populations  of  these  two  species, 
which  both  reach  their  western  limits 
here,  will  soom  be  eliminated  under  a 
recently  approved  mining  plan  of 
operations.  As  compensation,  the 
County  of  San  Bernardino  has  directed 
the  mining  company  to  sponsor 
experimental  reseeding  on  reclaimed 
portions  of  the  mine  site. 

Approximately  6  miles  (9.7  km)  to  the 
east  of  White  Mountain,  the  north  side 
of  Holcomb  Valley  drops  off  abruptly 
into  Furnace  Canyon.  "The  second 
largest  operating  limestone  mine,  with 
an  annual  production  of  800,000  tons,  is 
operating  in  the  vicinity  of  Furnace 
Canyon.  Parish's  daisy  and  Cushenbury 
buckwheat  have  been  impacted  by  the 
construction  of  haul  roads  and  the 
dumping  of  overburden  at  this  site. 
Three  small  outlying  populations  of 
Cushenbury  milk-vetch  are  also  found  in 
this  area. 

Four  miles  to  the  east  of  Furnace 
Creek  is  the  deeply  incised  Cushenbury 
Canyon,  The  mining  operation  located  at 
this  site  has  an  annual  production  of 
2,000,000  tons  of  limestone,  the  largest  of 
the  four  currently  operating  limestone 
mines.  Parish's  daisy.  Cushenbury 
buckwheat,  and  Cushenbury  milk-vetch 
are  found  on  the  rocky  slopes 
surrounding  Cushenbury  Canyon  and 
adjacent  Marble  Canyon.  A  number  of 
populations  have  already  been  impacted 
by  mining  and  road  construction.  Up 
until  several  years  ago.  cement  dust 
from  the  crushing  operation  was  settling 
on  the  slopes  downwind  from  the 
operation.  The  resultant  crust  that 
formed  on  the  slopes  is  thought  to  have 
inhibited  the  growth  and  survival  of  a 
number  of  plant  species,  including  the 
limestone  endemics.  The  easternmost 
population  of  Cushenbury  oxytheca,  one 
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ofjhe  most  restricted  of  the  limestone 
endemics,  was  also  rediscovered  in  this 
area  in  1978.  Owing  to  continuing 
drought  conditions,  the  species  was  not 
searched  for  in  a  1990  survey  at  this 
location.  A  few  populations  of  Parish's 
daisy  are  found  on  alluvial  substrates 
below  the  mouth  of  the  Canyon.  A 
recent  proposal  to  mine  these  alluvia  for 
sand  and  gravel  threatens  these 
populations. 

To  the  east  another  5  miles  (0  km). 
Blackhawk  Mountain  rises  up  to  an 
elevation  of  6.700  ft  (2.042  m).  Parish's 
daisy.  Cushenbury  buckwheat,  and 
Cushenbury  milk-vetch  occur  here. 
Historically,  gold  and  silver  were  mined 
near  Blackhawk  Mountain.  New  gold 
mining  activity  has  been  proposed  for 
the  north  slope  of  Blackhawk  Mountain, 
though  to  date  only  exploratory  drilling 
has  been  done.  Blackhawk  Mountain 
currently  supports  one  of  the  best 
assemblages  of  the  limestone  endemic 
species.  Old  roads  bisect  the  habitat, 
but  the  lack  of  limestone  mining  has  left 
much  of  the  landscape  intact 

The  east  flank  of  Blackhawk 
Mountain  drops  down  into  Blackhawk 
Canyon  and  Grapevine  Creek.  On  the 
east  side  of  Grapevine  Creek,  the  terrain 
rises  up  to  the  twin  peaks  of  East  Knob 
and  West  Knob.  Three  species.  Parish's 
daisy.  Cushenbury  buckwheat,  and 
Cushenbury  milk-vetch,  occur  in  this 
area.  Currently,  the  smallest  of  four 
limestone  mines,  with  an  annual 
production  of  40.000  tons,  is  in  operation 
just  below  East  Knob  and  West  Knob. 
The  proximity  of  occurrences  of  all  three 
limestone  endemic  species  to  current 
quarry  operations  indicates  that  habitat 
destruction  has  already  occurred.  The  5 
year  plan  of  operations  being  submitted 
by  the  current  operators  would 
eliminate  occurrences  of  all  three 
species  on  East  Knob  (Lilbum 
Corporation  1990). 

Heading  south  and  east  from 
Blackhawk  Mountain,  the  hmestone  belt 
parallels  the  Helendale  Fault,  which  is 
drained  by  Arrastre  Creek.  A  cluster  of 
occurrences  of  Parish's  daisy  and 
Cushenbury  buckwheat  are  scattered  on 
the  rocky  slopes  adjacent  to  Horsethief 
Flat.  Further  up  the  Arrastre  Creek 
drainage,  another  dozen  occurrences  of 
these  two  species  are  scattered  along  a 
rocky  ridge  for  a  distance  of 
approximately  4  miles  (6.4  km).  There  is 
currently  no  active  mining  along  the 
Helendale  fault,  though  historic  mining 
may  have  impacted  certain  occurrences, 
and  new  proposals  for  mining  have 
recently  been  received  by  the  Forest 
Service.  Some  of  the  densest  stands  of 
Cushenbury  buckwheat  have  been 
bisected  by  motorcycle  and  jeep  trails 


near  Rose  Mine  Valley  (Krantz  IQTgb); 
such  use  of  the  area  continues. 

Still  heading  south  and  east,  the 
tributaries  of  Arrastre  Greek  run  off  the 
north  and  west  slopes  of  Tip  Top 
Mountain,  which  rises  to  an  elevation  of 
6.700  ft  (2,042  m).  On  the  south  and  east 
side  of  Tip  Top  Mountain,  tributaries 
flow  into  the  Rattlesnake  Canyon 
drainage.  Along  this  drainage  is  another 
cluster  of  occurrences  of  Parish's  daisy 
and  Cushenbury  buckwheat.  Historic 
mining  has  impacted  the  two  plants: 
Krantz  (1979b)  noted  that  a  dirt  road 
leading  to  an  abandoned  quarry  had 
bisected  habitat  for  both  plants.  Parish's 
daisy  may  be  able  to  tolerate  some 
disturbance,  as  evidenced  by  its 
occurrence  along  roadsides,  while 
Cushenbury  buckwheat  remains  absent 
from  such  areas  (Krantz  1979a.  1979b). 
Off-road  vehicle  traffic  currently 
adversely  impacts  plants  in  this  area. 

About  15  miles  (24  km)  south  and  east 
of  Tip  Top  Mountain,  the  mountains  give 
way  to  the  broad  alluvial  fans  of  the 
upper  desert.  Near  Bums  Pinyon 
Reserve,  and  Pioneertown  nearby,  a  few 
disjunct  occurrences  of  Parish's  daisy 
are  found.  The  Bums  Pinyon  Preserve  is 
protected  by  the  State  of  California 
through  the  auspices  of  the  Reserve 
System  of  the  University  of  Califomia. 
The  Pioneertown  site  has  been  proposed 
for  urban  development.  The  Nature 
Conservancy  has  secured  a  voluntary 
agreement  with  the  landowner  to  protect 
Parish's  daisy  at  this  site. 

Scattered  patches  of  limestone 
substrate  occur  outside  of  the  main  belt 
that  traverses  the  San  Bernardino 
Mountains.  On  the  east  end  of  Bertha 
Ridge,  north  of  the  eastern  tip  of  Big 
Bear  Lake,  several  small  patches  of  San 
Bernardino  Mountains  bladderpod  and 
Cushenbury  buckwheat  occur.  These 
populations  are  adjacent  to  the 
community  of  Big  Bear  and  are  subject 
to  impacts  associated  with  urban 
development.  Surveys  by  Myers  and 
Barrows  (1988)  indicated  that  several 
occurrences  of  San  Bernardino 
Mountains  bladderpod  have  been 
reduced  in  size  since  the  previous 
surveys  were  performed  in  1980  (Wilson 
and  Bennett  1980). 

At  the  northern  edge  of  Holcomb 
Valley.  Cushenbury  oxylheca  is  found 
near  an  old  gold  mine  site.  There  is  a 
low  to  medium  potential  for  reactivating 
mining  activity  in  this  area  in  the  future, 
depending  on  the  price  of  gold  (U.S. 
Forest  Service  1988). 

On  the  north-facing  slope  of 
SugaHump  Ridge  on  the  south  side  of  Big 
Bear  Lake,  several  large  populations  of 
San  Bernardino  Mountains  bladderpod 
were  recently  discovered.  Several  of 


these  populations  may  be  impacted  by  a 
currently  proposed  expansion  of  a 
downhill  ski  run. 

In  summary,  virtually  all  of  the 
limestone  outcrops  where  these  five 
species  occur  are  under  claim  and 
subject  to  being  mined.  The  only  sizable 
limestone  outcrop  not  under  claim  is 
located  on  the  south  side  of  Big  Bear 
Lake.  Those  claims  that  are  not 
currently  being  mined  are  being 
maintained  in  anticipation  of  expanding 
operations  once  current  quarry  supplies 
are  depleted. 

A  limited  number  of  occurrences  of 
each  of  the  five  species  is  noted.  These 
occurrences  are  located  in  an  area  of 
active  and  potential  mining  claims; 
occurrences  of  two  of  the  species  are 
also  subject  to  urbanization.  Due  to  the 
limited  number  of  occurrences;  the 
current,  proposed,  and  potential  mining; 
and  other  threats,  the  species'  habitats 
are  subject  to  destruction. 

B.  Overvtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  these  species  are  not 
presently  sought-after  hy  collectors,  they 
are  vulnerable  to  taking,'owing 
especially  to  their  limited  distribution. 
The  increased  public  attention  that  may 
be  brought  to  bear  as  a  result  of  this 
proposal  could  potentially  increase  the 
desirability  of  these  species,  thereby 
increasing  the  threat  of  collection. 

C.  Disease  or  predation.  No  data  exist 
to  substantiate  whether  disease 
threatens  any  of  the  five  plants.  The 
seed  capsules  of  Lesquerella  kingii  ssp. 
bernardina  were  recently  observed  to 
have  been  broken  open  by  unknown 
seed  predators  (Rutherford  and  Lardner, 
pers.  obs.)  at  one  of  the  Dig  Bear 
occurrences.  It  is  unknown  whether  seed 
predation  would  affect  the  viability  of 
the  species.  In  the  vicinity  of  Round 
Mountain,  several  occurrences  of 
Astragalus  albens  are  known  to  occur 
within  a  grazing  allotment  administered 
by  the  Bureau  of  Land  Management  The 
effects  of  cattle  grazing  on  this  species 
have  not  yet  been  investigated. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  All  five  plants 
are  on  List  IB  of  the  Califomia  Native 
Plant  Society,  indicating  that,  in 
accordance  with  section  1901,  chapter  10 
of  the  Califomia  Department  of  Fish  and 
Game  Code,  they  are  eligible  for  State 
listing.  Even  if  State  listing  were 
pursued,  however.  State  law  appears  to 
exempt  the  taking  of  such  plants  via 
habitat  modification  or  land  use  change 
by  the  landowner.  After  the  California 
Department  of  Fish  and  Game  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  Slate  law 
evidently  requires  only  that  the 
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landowner  notify  the  agency  "at  least  10 
days  in  advance  of  changing  the  land 
use  to  allow  salvage  of  such  plant" 
(chapter  1.5  1913).  About  a  quarter  of  the 
occurrences  of  Erigeron  parishii  and 
Eriogonum  ovalifolium  var.  vineum 
occur  on  private  land.  The  mining  of 
limestone  on  private  land  is  under  the 
purview  of  the  County  of  San 
Bernardino,  which  is  responsible  for 
administering  regulations  in  accordance 
with  the  California  Environmental 
Qualify  Act  (CEQA)  and  the  California 
Endangered  Species  Act  (CESA).  As 
such,  the  County  has  included  Terms 
and  Conditions  in  the  granting  of  certain 
operating  permits  that  have  directed  the 
applicants  to  undertake  efforts  to 
restore  the  habitat  for  and  re-introduce 
Parish's  daisy  and  Cushenbury 
buckwheat  to  the  site.  The  remaining 
occurrences  of  these  two  species,  as 
well  as  almost  all  the  occurrences  of  the 
other  three  species  are  primarily  on 
lands  managed  by  the  U.S.  Forest 
Service  and,  to  a  lesser  degree,  by  the 
Bureau  of  Land  Management. 

In  the  recently  released  Management 
Plan  for  the  San  Bernardino  National 
Forest  (1988).  the  Forest  Service 
recommends  establishing  refugia  for 
conserving  selected  occurrences  of  these 
limestone  endemic  species  as  part  of  a 
regional  conservation  plan.  This  would 
entail  securing  refugia  sites  either  by 
withdrawal  from  mineral  entry  or  by 
transferring  claim  rights.  However,  the 
Forest  has  not  yet  initiated  development 
of  such  a  regional  conservation  plan. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Populations  made  up  of  a  small  number 
of  individuals  always  face  the 
possibility  of  stochastic  extinction 
(extinction  due  to  random  events, 
including  fire,  Hood,  drought,  landslide, 
disease,  or  predation).  As  the  total 
known  populations  of  Astragalus  albens 
and  Oxytheca  parishii  var. 
goodmaniana  currently  consist  of  fewer 
than  3,000  individuals  each,  the 
possibility  of  stochastic  extinction  is 
high. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  five  species  in  determining  to 
propose  this  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Erigeron  parishii,  Erpgonum 
ovalifolium,  Astragalus  albens, 
Lesquerella  kingii  ssp.  bernardina,  and 
Oxytheca  parishii  var.  goodmaniana  as 
endangered.  The  destruction  of  their 
habitat  by  activities  associated  with 
limestone  mining,  sand  and  gravel 
mining,  and  off-road  vehicle  and  other 


recreational  use.  as  well  as  their 
vulnerability  to  stochastic  events,  makes 
these  five  plant  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges.  These  species 
thus  fit  the  Act's  definition  of 
endangered. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
pmdent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  listed  as 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these 
species.  As  discussed  in  the  Summary  of 
Factors  A^ecting  the  Species,  all  of  the 
limestone  endemic  plants  are  threatened 
by  taking,  an  activity  difficult  to  enforce 
against  and  only  regulated  by  the  Act 
with  respect  to  plants  in  cases  of  (1) 
removal  and  reduction  to  possession  of 
listed  plants  from  lands  under  Federal 
jurisdiction,  or  their  malicious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up,  damaging, 
or  destroying  in  knowing  violation  of 
any  State  law  or  regulation,  including     . 
State  criminal  trespass  law.  Such 
provisions  are  difficult  to  enforce,  and 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  would 
increase  the  degree  of  threat  to  these 
plants  from  take  or  vandalism  and, 
therefore,  could  contribute  to  their 
decline  and  increase  enforcement 
problems.  The  proper  agencies  have 
been  notified  of  the  location  and 
importance  of  protecting  these  species' 
habitat.  Protection  of  these  species' 
•  habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that  the 
designation  of  critical  habitat  for  the 
five  plants  is  not  prudent  at  this  time, 
because  such  designation  likely  would 
increase  the  degrees  of  threat  from 
vandalism,  collecting,  or  other  human 
activities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 


species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Federal  activities  potentially 
impacting  one  or  more  of  the  five  plants 
likely  will  include  the  approval  of 
mining  plans  of  operations,  rights  of 
way,  and  grazing  allotments. 
Populations  of  all  five  plant  species 
occur  in  large  part  on  Federal  land, 
Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  and  Astragalus 
albens  occur  on  land  managed  by  the 
San  Bernardino  National  Forest  and  the 
Califomia  Desert  District  of  the  Bureau 
of  Land  Management.  Lesquerella  kingii 
ssp.  bernardina  and  Oxytheca  parishii 
var.  goodmaniana  occur  entirely  on  land 
managed  by  the  San  Bernardino 
National  Forest. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  With  respect  to 
the  five  limestone  endemics  from 
southem  Califomia,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  respect  to  any  endangered 
plant,  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
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possession  any  such  species  from  areas 
under  Federal  furisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut.  dig  up.  damage,  or  destroy 
any  such  endangered  plant  species  on 
any  other  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violabon  of  a  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservabon 
agencies. 

The  Act  of  50  CFR  17.62  and  17.63  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  plant  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  five  plant  species  are  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  O^ice  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  room 
432,  Arlingtoa  Virginia  222(»-3507  (703) 
358-2104  or  FTS  921-2104). 

Public  Commenls  Solkatod 

The  Service  intends  that  any  fmal 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

The  Hnal  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
fmal  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 


publication  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor  at  the 
Southern  California  Field  Station  (see 
AOONCSSCS  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  or  Environmental  Impact 
Statement,  as  defmed  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Sobfects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transpiortation. 

Proposed  Regulations  Promulgation 
PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  VJS.C.  1361-1407;  16  U.S.C 
1531-1544;  18  US.C.  4201-4245;  Pub.  L  9»- 
825. 100  Stat  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  i  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  plant  families  indicated, 
to  the  List  of  Endangered  and 
Threatened  Plants: 

917.12    Endangered  and  threatened 


(h)* 
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SpadM 


SdanSflc  name 


Common  narna 


Sutus        WhanMatf 


Cnkcai  Spacial 


USA(CA^.. 


Asteraceaa— Aster  famRy: 
Erigeron  pwmht _.. 

Brassicaceae— Mustard  tamfly: 

•  •  •  . 

LMquen»t  Ung»  mp.  btamntng....  San  Bemardtao  Mountains  bimt-    U.S.A.  (CA).. 
I  da^pod. 

•  [  •  •  '  • 

Fabac«a«— Pea  tami^i 

•  •  •  .      • 

Astragalim  aibtnt Cuahanbury  mik^wtch _  USA  (CA).. 

•  •  •  • 

Po*ygorvacM»— Budnrtiaat  family: 

•  '  •  •  • 

Srioffonum  ovaHfoHum  yv.  imr»um..  Custwnbury  buckwtwat U.S.A.  (CAj.. 

•  •  •  • 

Oxythtca  paiiaht  Mr.  geodnwn-    Cuitmtun  oxyOwca ULSlA.  (CA)- 


.  F 


E 

e 


NA 

NA 

NA 

NA 


NA 


NA 


NA 


NA 


Dated:  Octobw  21. 1981. 
Richard  N.  Snith. 

Director,  U£.  Fish  and  Wildlife  Service. 
(FR  Doc.  91-27885  Filed  11-16-91;  6:46  am] 
■tujNa  cooe  4sift.«s-M 


50  CFR  Part  17  j 

RIN 101S-AB66  j 

EndangsfMl  and  ThrMtened  WOdlite 
and  Plants;  Propoaad  Endangarad 
Status  for  Eight  Frashwatar  Muasala 
and  Proposad  Thraatanad  Status  for 
Thraa  Frashwatar  Muasals  in  tha 
Mobile  River  Drainaga 

agency:  Fish  and  WiMlife  Service. 
Interior. 

ACTION:  Proposed  rule.      1 

SUMMAWV:  The  Service  proposes  the 

upland  combshefl  [Epiobfasma 
metastrJata],  southern  acomshell 
[Epioblasma  othcohogensis).  Coosa 
moccasinshell  [Medionidus  ponrulus), 
southern  clubsbell  [Phurobema 
decisum],  dark  pigtoe  [Plevrobema 
furvum),  southern  pigtoe  (PJeurobema 
georgktnum],  ovate  dubshell 
[Pleurobema  perovatum],  and  triangular 
kidney  shell  [Ptychobmnchus  greeni)  to 
be  endangered  species;  and  the  fine- 
lined  pocketbook  [Lampsilis  alti'lrs], 
orange-nacre  mucket  (Lampsilis 
perovalrs),  and  Alabame  moccasinshell 
[Mediom'dus  eicatJssimvs)  to  be 
threatened  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973. 
as  amended  (Act),  these  eleven  species 
are  fbund  in  localized  portions  of  the 
Mobile  River  drainage  in  Alabama, 
Georgia.  Misstssippt  and  Tennessee. 
They  have  been  eKnitnated  from  much 
of  their  former  ranges  by  hnpoundments. 


channel  modification,  and  water  quality 
degradation.  Habitat  alteration  and 
water  quality  degradation  continue  to 
threaten  the  remaining  populations. 
There  is  also  a  presently  devek>fHng 
threat  from  incidental  take  associated 
with  commercial  mussel  harvesting.  This 
proposal,  if  made  final,  would 
implement  the  protection  of  the  Act  for 
these  species.  The  Service  seeks 
relevant  data  and  comments  from  the 
public. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  18. 
1992.  Public  hearing  requests  must  be 
received  by  January  3,  1992. 

AOOSEMES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  CompUui  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service.  6578  Dogwood 
View  Parkway.  Jackson,  MS  30213. 
Comments  and  materials  received  will 
be  available  for  pvbhc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  nmrHm  ihtomiation  contact 

Paul  Hartfield  at  the  above  address 
(telephone  601/965-4900  or  FTS  490- 
4900). 

SUPMANKNTARV  INFORMATION; 

Backgrouad 

The  Mobile  River  basin  drains 
approximately  43,700  square  miles  and 
is  the  largest  Gulf  Coast  drainage  east  of 
the  Mississippi  River.  The  basin  is 
composed  of  seven  major  river  systems: 
The  Mobile  Delta  (Mobile  and  Tensaw 
Rivers).  Tombigbee,  Black  Warrior. 
Alabama.  Cahaba.  Coosa,  and 
Tallapoosa  Rivers  and  dieh*  bibutaries. 
These  rivers  drain  a  variety  of 
physiographic  provinces,  including  the 
Appalachian  Pfateau,  Alabama  Valley 


and  Ridge,  Piedmont  Upland,  artd  Ea^t 
Gulf  Coastal  Plain.  The  basin's  sire, 
diversify  of  habitat,  and  geographical 
isolation,  have  resulted  in  a  high  degree 
of  variation  and  endemism  in  the 
unionid  mussel  (mussels)  fauna.  This 
proposed  rule  addresses  11  species  thiit 
are  known  to  have  been  collected  from 
the  Mobil  drainage  within  the  past  20 
years.  These  species  are  believed  to 
currently  exist  hi  the  drainage.  Historic 
distributions  are  bases  on  the  scientific 
literature,  technical  reports,  and 
museum  records.  The  names  used  in  this 
rule  follow  mothisk  nomencla,tare 
suggested  by  the  American  Fisheries 
Society  (Torgeion  et  of.  1988). 

The  upland  comb&hell  [Epioblasma 
metastriata  (Conrad  1838))  is  a  bivalve 
mollusk  that  rarely  exceeds  60 
millimeters  (mm)  (2,4  inches  nn.])  in 
length.  The  shells  are  rhomboidai  to 
quadrate  in  outline  and  are  sexually 
dimorphic.  Males  are  moderately 
inflated  with  a  broadly  curved  posterior 
ridge.  Females  are  considerably  Lnfluted, 
with  a  sharply  elevated  posterior  ridge 
that  swells  broadly  post-ventrally 
forming  a  well-developed  sulcus  (the 
groove  anterior  to  the  posterior  ridge). 
The  posterior  margin  of  the  female  is 
broadly  rounded  and  comes  to  a  point 
anterior  to  the  posterior  extreme. 
Periostracum  (the  epidermis)  color 
varies  from  yellowisb-brown  to  tawny, 
and  may  or  may  not  have  broken  green 
rays,  or  small  green  spots.  Hinge  teeth 
are  well-developed  and  heavy.  John.son 
(1978)  considered  the  upland  combshell 
to  be  a  variation  of  the  southern 
combshell  (= penitent  mussel. 
Epioblasma  penita]  and  synonymized 
the  twa  Stansbery  Cl983a)  recognized 
consistent  morphological  differences 
between  the  two  and  considered  both 
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species  to  be  valid  taxa.  The  upland 
combshell  is  distinguished  from  the 
southern  combshell  by  the  diagonally 
straight  or  gently  rounded  posterior 
margin  of  the  latter,  which  terminates  at 
the  post-ventral  extreme  of  the  shell 
(Stansbery  1983a).  The  U.S.  Fish  and 
Wildlife  Service  (Service)  recognizes 
Unio  metasthatus  Conrad  and  Unio 
compactus  Lea  as  synonyms  of 
Epioblasma  metastriata. 

The  upland  combshell  was  described 
from  the  Mulberry  Fork  of  the  Black 
Warrior  River  near  Blount  Springs, 
Alabama.  The  historic  range  included 
the  Black  Warrior  River  and  tributaries 
(Mulberry  Fork  and  Valley  Creek): 
Cahaba  River  and  tributaries  (Little 
Cahaba  River.  Buck  Creek):  and  the 
Coosa  River  and  tributaries 
(Choccolocco  Creek,  Etowah. 
Conasauga.  and  Chatooga  Rivers).  The 
present  range  has  declined  substantially 
and  this  species  now  appears  to  be 
restricted  to  the  Conasauga  River  in 
Georgia.  It  is  possible  that  small 
populations  may  exist  in  portions  of  the 
upper  Black  Warrior  and  Cahaba  River 
drainages.  Hurd  (1974)  did  not  Hnd  the 
upland  combshell  during  a  1971-73 
mussel  survey  of  the  Coosa  River 
drainage.  However,  he  noted  that 
Stansbery  and  Atheam  had  collected 
the  species  from  that  drainage  during  a 
1966-68  survey.  The  most  recent  record 
from  the  Coosa  River  drainage  is  a 
Conasauga  River  collection  of  a  single 
specimen  by  a  Service  biologist  in  1988 
(Richard  Biggins.  U.S.  Fish  and  Wildlife 
Service,  pers.  comm..  1990).  Pierson 
(1991)  did  not  locate  the  species  during 
his  1990  survey  of  the  Coosa  River 
drainage.  The  most  recent  records  of  the 
upland  combsell  in  the  Cahaba  River 
drainage  were  made  by  Baldwin  (1973). 
He  reported  the  species  to  be  greatly 
reduced  as  compared  to  a  1938  Cahaba 
River  survey  by  van  der  Schalie.  Pierson 
(1991)  failed  to  Hnd  the  species  during  a 
1990  survey  of  the  Cahaba  River 
drainage.  The  most  recent  Black  Warrior 
River  drainage  collections  of  the  upland 
combshell  were  made  by  H.H.  Smith  in 
the  early  1990's.  More  recent  surveys  of 
the  drainage,  conducted  in  1974  (). 
Williams.  U.S.  Fish  and  Wildlife  Service, 
in  /;«.),  1980-82  (R.  Hanley,  Greenville. 
SC,  in  litt.  1990),  1985  (Dodd  et  at.  1986). 
and  1990  (Hartfield  1991).  did  not 
encounter  the  species. 

The  southern  acomshell  [Epioblasma 
othcaloogensis  (Lea  1857))  is  a  small 
species  that  may  grow  up  to  30  mm  (1.2 
in.)  in  shell  length.  The  shells  are  round 
to  oval  in  outline  and  sexually 
dimorphic,  with  a  swollen  posterior 
ridge  in  females.  The  periostracum  is 
smooth,  shiny,  and  yellow  in  color. 


Johnson  (1978)  included  Edioblasma 
othcaloogensis  in  his  synonymy  of 
Epioblasma  penita.  and  considered  the 
southern  acomshell  to  be  an  ecomorph 
of  the  latter.  Stansbery  (1983a)  believed 
Epioblasm  othcaloogenis  was  district, 
and  belonged  in  a  different  subgenus. 
The  southern  acomshell  is  distinguished 
from  the  upland  combshell  and  the 
southem  combshell  by  its  smaller  size, 
round  outline,  a  poorly  developed 
sulcus,  and  its  smooth,  shiny,  yellow 
periostracum.  The  Service  recognizes 
Unio  othcaloogensis  Lea  and  Unio 
modicellus  Lea  as  synonyms  of 
Epioblasma  othcaloogensis. 

The  southem  acomshell  was 
described  from  Othcalooga  Creek. 
Gordon  County.  Georgia.  Historically, 
the  species  occurred  in  the  upper  Coosa 
River  system,  including  the  Conasauga 
River,  Cowan's  Creek,  and  Othcalooga 
Creek.  Collections  from  the  Cahaba 
River  above  the  fall  line  have  also  been 
reported.  The  present  range  of  the 
southem  acomshell  appears  to  be 
restricted  to  streams  in  the  Coosa  River 
drainage  in  Alabama  and  Georgia.  The 
most  recent  collections  from  this 
drainage  were  by  Stansbery  and 
Atheam  in  1966-68  (Hurd  1974)  and  by 
Hurd  (1974).  However,  the  continued 
presence  of  the  species  in  the  Coosa 
River  drainage  has  not  been  recently 
confirmed  (Biggins,  pers.  comm..  1990; 
Williams,  pers.  comm.,  1991;  Pierson 
1991).  Several  Cahaba  River  records 
exist  in  the  literature  and  museum 
collections.  The  most  recent  of  these 
was  made  by  van  der  Schalie  (1938). 
who  collected  two  specimens  from  the 
Cahaba  River  at  Lily  Shoals  in  Bibb 
County  which  he  tentatively  identified 
as  southem  acomshells.  Several 
specimen  lots  taken  by  Smith  during  the 
early  1900's  from  the  Cahaba  River 
tributary  of  Buck  Creek,  Shelby  County. 
Alabama,  are  in  the  Florida  Museum  of 
Natural  Science  mollusk  collection. 
Surveys  of  the  Cahaba  River  drainage 
by  Baldwin  (1973)  and  Pierson  (1991) 
have  not  relocated  the  species  in  that 
drainage. 

The  fine-lined  pocketbook  [Lampsilis 
altilis  (Conrad  1834))  is  a  medium-sized 
mussel,  suboval  in  shape,  and  rarely 
exceeds  100  mm  (4  in.)  in  length.  The 
ventral  margin  of  the  shell  is  angled 
posteriorly  in  females,  resulting  in  a 
pointed  posterior  margin.  The 
periostracum  is  yellow-brown  to 
blackish  and  has  fme  rays  on  the 
posterior  half  The  nacre  is  white, 
become  iridescent  posteriorly.  The  fine- 
lined  pocketbook  can  be  distinguished 
from  a  similar  species,  the  orange-nacre 
mucket  (Lampsilis  perovalis)  by  its 
more  elongate  shape,  thinner  shell. 


white  nacre,  pointed  posterior,  and  ray 
ornamentation.  The  Service  recognizes 
Unio  altilis  Conrad,  Unio  clarkianus 
Lea.  and  Unio  gerhardtii  Lea  as 
synonyms  of  Lampsilis  altilis. 

The  fme-lined  pocketbook  was 
described  from  the  Alabama  River  near 
Claibome.  Monroe  County.  Alabama. 
This  species  was  historically  recorded 
from  the  Sipsey  and  Buttahatchee  Rivers 
in  the  Tombigbee  River  drainage;  Black 
Warrior  River  and  tributaries  (Sipsey 
Fork,  Brushy  and  Capsey  Creeks); 
Cahaba  River  and  tributaries  (Little 
Cahaba  and  Buck  Creeks);  Alabama 
River  and  a  secondary  tributary.  Tatum 
Creek;  Chewacia  and  Opintlocco  Creeks 
in  the  Tallapoosa  River  drainage;  and 
the  Coosa  River  and  tributaries 
(Choccolocco  and  Talladega  Creeks). 
The  current  distribution  of  the  Hne-lined 
pocketbook  appears  to  be  limited  to  the 
headwaters  of  the  Sipsey  Fork  of  the 
Black  Warrior  River  drainage;  Tatum 
Creek  in  the  Alabama  River  drainage; 
Conasauga  River  in  the  Coosa  River 
drainage  and  one  site  in  the  main 
channel;  and  Chewacia  and  Opintlocco 
Creeks  in  the  Tallapoosa  drainage.  The 
species  has  not  been  reported  from  the 
Tombigbee  River  drainage  since  H.H. 
Smith's  eariy  1900  collections  from  the 
Buttahatchee  and  Sipsey  Rivers 
(Stansbery  1983b).  The  species  had  not 
been  reported  from  the  Black  Warrior 
River  since  the  early  1900's.  However. 
Dodd  et  al.  (1986)  made  recent 
collections  of  this  species  from  the  Black 
Warrior  River  tributaries  Sipsey  Fork. 
Brushy  and  Capsey  Creeks.  The  species 
was  not  relocated  during  1990  survey  of 
these  streams  by  Service  biologists 
(Hartfield  1991).  Baldwin's  (1973)  survey 
of  the  Cahaba  River  drainage  reported 
the  fine-lined  pocketbook  to  be  fairly 
abundant  in  the  main  channel  and 
tributaries.  Hanley  (in  litt.  1990) 
collected  a  single  shell  from  the  Cahaba 
River  in  1979.  and  Pierson  (1991)  did  not 
encounter  the  species  during  his  Cahaba 
River  survey.  The  most  recent  Alabama 
River  records  of  the  species  are  the  type 
collections  in  1834.  However.  R.  Hanley 
[in  litt.  1990)  collected  two  shells  of  the 
fine-lined  pocketbook  in  1981  from 
Tatum  Creek,  a  tributary  of  Bogue  Chitto 
Creek  in  the  Alabama  River  drainage. 
Hurd  (1974)  recorded  collections  of  the 
fine-lined  pocketbook  from  24  sites  in 
the  Coosa  River  drainage.  Pierson's 
(1991)  more  recent  survey  of  15  sites  in 
the  Coosa  River  drainage  found 
weathered  dead  shells  in  a  short  reach 
of  the  main  channel  below  Jordan  Dam. 
and  fresh  dead  shells  in  a  reach  of  the 
Conasauga  River.  Pierson  (1991)  also 
found  the  species  in  Chewacia  and 
Opintlocco  Creeks  in  the  Tallapoosa 
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River  drainage.  Van  der  Schalie  (1938). 
Baldwin  (1973)  and  Williams  (in  litt. 
1991)  reported  that  the  fme-lined 
pocketbook  primarily  inhabited  small 
river  and  creek  habitats.  With  the 
exception  of  Pierson's  (1991)  recent 
Coosa  and  Conasauga  River  records, 
this  species  may  be  eliminated  from 
most  rivel'  hat>itat  throughout  its  range. 
Currently,  it  appears  to  be  restricted  to 
creek  habitat 

The  orange-nacre  mucket  [Lampsilis 
perovalis  (Conrad  1834))  is  a  medium- 
sized  mussel,  50-90  mm  (2-3.6  in.)  in 
length.  The  shell  is  oval  in  shape, 
moderately  thick,  and  inflated.  The 
posterior  margin  of  the  shell  of  mature 
females  is  obliquely  truncate.  The  nacre 
is  usually  rose  colored,  pink,  or 
occasionally  white.  Its  periostracum 
varies  from -yellow  to  dark  reddish 
brown,  and  with  or  without  green  rays. 
Hurd  (1974)  included  the  orange-nacre 
mucket  under  Lampsilis  altilis;  however, 
he  provided  no  justification  for  his 
synonymy.  Stansbery  (1983b)  and 
Hanley  (1983)  have  presented 
information  that  indicates  both  species 
deserve  recognition.  As  noted 
previously,  this  species  may  be  | 

distinguished  from  the  fine-lined 
pocketbook.  Lampsilis  altilis,  by  subtle 
shell  characters,  including  shell  shape 
and  nacre  color.  When  present,  the  rays 
are  generally  much  wider  in  the  orange- 
nacre  mucket  than  they  are  in  the  fine- 
lined  pocketbook.  The  Service 
recognizes  the  following  names  as 
synonyms  of  Lampsilis  perovalis: 
Unio  perovalis  Conrad 
Unio  doliaris  Lea 
Unio  placitus  Lea 
UnJo  spiltmani  Lea 

The  orange-nacre  mucket  was 
described  from  the  Alabama  River  near 
Claibome,  Monroe  County,  Alabama.  It 
is  historically  known  from  Lubbub 
Creek,  Buttahatchee.  Sipsey  and  East 
Fork  Tombigbee  Rivers  in  the 
Tombigbee  River  drainage;  Brushy 
Creek,  Mulberry  and  Sipsey  Forks  in  the 
Black  Warrior  River  drainage:  the 
Alabama  River  and  the  Little  Cahaba 
River  in  the  Cahaba  River  drainage.  The 
species  continues  to  occur  in  the 
Buttahatchee  River  and  in  a  short  reach 
of  the  East  Fork  Tombigbee  River 
(Hartfield  and  Jones  1989, 1990).  the 
headwaters  of  the  Sipsey  Fork  (Dodd  et 
al.  1986)  and  in  the  Sipsey  and  Little 
Cahaba  Rivers  (Pierson  1991).  A  recent 
survey  by  Service  biologists  indicates 
the  orange-nacre  mucket  may  have  been 
eliminated  from  the  Mulberry  Fork  of 
the  Black  Warrior  River  (Hartfield  1991). 
The  species  has  not  been  reported  from 
the  Alabama  River  since  its  description. 
Limited  searches  by  Service  biologists 


tend  to  confirm  its  absence  from  this 
river. 

The  Alabama  moccasinshell 
(Medionidua  acudssimus  (Lea  1831))  is  a 
small,  delicate  species,  approximately 
30  mm  (1.2  in.)  in  length.  The  shell  is 
narrowly  elliptical,  thiik  with  a  well- 
developed,  acute,  posterior  ridge 
terminating  in  an  acute  point  on  the 
posterior  ventral  margin.  The  posterior 
slope  is  finely  corrugated.  The 
periostracum  is  yellow  to  brownish 
yellow,  with  broken  green  rays  across 
the  entire  surface  of  the  shell.  The  thin 
nacre  is  translucent  along  the  margins 
and  salmon-colored  in  the  umbos  (beak 
cavity).  The  Alabama  moccasinshell  is 
distinguished  from  a  similar  species,  the 
Coosa  moccasinshell  (Medionidus 
parvulus)  by  its  acute  posterior  ridge, 
sharply  pointed  posterior  apex,  salmon 
colored  nacre,  and  smaller  size.  The 
Service  recognizes  Unio  acutissimus  Lea 
and  Unio  rube.'linus  Lea  as  synonyms  of 
Medionidvs  acutissimus. 

The  Alabama  moccasinshell  was 
described  from  the  Alabama  River. 
Alabama.  Literature  and  collection 
records  of  the  species  are  known  from 
the  Alabama  River  Tombigbee  River 
and  tributaries  (Luxapallila  Creek. 
Buttahatchee  and  Sipsey  Rivers);  Black 
Warrior  River  and  tributaries  (Mulberry 
Fork,  Brushy  Creek);  Cahaba  River  and 
Coosa  River  and  tributaries  (Talladega. 
Choccolocco  Creeks,  Chatooga  River). 
The  species  occurs  in  the  Luxapallila 
Creek,  Buttahatchee  and  Sipsey  Rivers 
in  the  Tombigbee  River  drainage:  the 
headwaters  of  the  Sipsey  Fork  (Brushy 
Creek)  in  the  Black  Warrior  River 
drainage;  and  the  Conasauga  River.  It 
has  not  been  found  in  the  Tombigbee 
River  since  construction  of  the 
Tennessee-Tombigbee  Waterway. 
Recent  surveys  of  the  Black  Warrior 
River  drainage  (Hartfield  1991)  and  the 
Cahaba  River  and  tributaries  (Pierson 
1991)  have  failed  to  locate  the  Alabama 
moccasinshell.  As  recently  as  1985. 
Dodd  et  al.  (1986)  collected  the  species 
from  Briishy  Creek,  a  Sipsey  Fork 
tributary.  The  lest  known  collections  in 
the  Cahaba  River  drainage  were  in  M73 
(Baldwin  1973).  In  1974.  Hurd  (1974) 
collected  only  four  lots  from  the  Coosa 
River  drainage.  Service  biologists 
collected  a  single  specimen  from  the 
Conasauga  River  in  1990.  Pierson  (1991) 
did  not  find  the  species  in  the  Coosa 
River  drainage. 

The  Coosa  moccasinshell 
[Medionidus  parvulus  (Lea  I860))  is  a 
small  species  occasionally  exceeding  40 
mm  (L6  in.)  in  length.  The  shell  is  thin 
and  fragUe.  elongate  and  elliptical  to 
rhomboidal  in  outline.  The  posterior 
ridge  is  inflated,  smoothly  rounded, 
terminating  in  a  broadly  rounded  point; 


the  posterior  sdopo  is  ^nely  '•omigated. 
The  periostracum  is  yellow-browrn  to 
dark  brown  and  has  One  9«en  rays.  The 
nacre  is  bine,  occasionally  with  salmon- 
colored  spots.  As  noted  previously,  the 
Coosa  moccasinshell  can  be 
distinguished  from  the  Alabama 
moccasinshell  by  its  size,  broadly 
rounded  posterior  ridge  and  apex  and 
nacre  color.  The  Service  recognizes  Unio 
parvulus  Lea  as  equivalent  to 
Medionidus  parvulus.  The  Coosa 
moccasinshell  was  described  from  the 
Coosa  River.  Alabama,  and  the 
Chatooga  River,  Georgia.  The  species 
has  been  collected  from  the  Cahaba 
River  the  Sipsey  Fork  of  the  Black 
Warrior  River  and  the  Coosa  River  and 
tributaries  (Choccolocco  Creek, 
Chatooga.  Conasauga  and  Little  Rivers), 
in  1935.  a  Ser\'ice  biologist  (J.  Pulliam) 
collected  a  single  specimen  in  the 
headwaters  of  the  Sipsey  Fork  (Black 
Warrior  River  drainage).  Tlie  most 
recent  collection  from  the  Littie  River  is 
a  single  specimen  taken  by  Hanley  [in 
litt.  1990)  in  1981.  The  existence  of  the 
Conasauga  River  population  has  been 
confirmed  by  Pierson  (1991)  and  a 
collection  made  by  Service  biologists  in 
1990.  Other  Coosa  River  drainage 
records  have  not  been  recently 
confirmed.  Mussd  surveys  in  the 
Cahaba  River  by  van  der  Schalie  (1938). 
Baldwin  (1973)  aiul  Pierson  (1991)  did 
not  find  the  species. 

The  southem  clubshell  [Pleurobema 
decisum  (Lea  1831))  is  a  medium  sized 
mussel  about  70  mm  (2.8  in.)  lon^.  with  a 
thick  shell,  aad  heavy  hinge  plate  and 
teeth.  The  shell  outline  is  roughly 
rectangular,  produced  posteriorly  with 
the  umbos  terminal  with  the  anterior 
margin,  or  nearly  so.  The  posterior  ridge 
is  moderately  inflated  and  ends  abruptly 
with  little  development  of  the  posterior 
slope  at  the  dorsum  of  the  shell.  The 
periostracum  is  yellow  to  yellow-t)rown 
with  occasional  green  rays  or  spots  on 
the  umbo  in  young  specimens.  'The 
southern  clubshell  is  distinguished  from 
a  closely  related  species,  the  t>lack 
clubshell  (=  Curtus'  peariy  mussel. 
Pleurobema  curium]  by  its  elongate 
shape,  lighter  cok}r.  and  the  presence  of 
a  well-defined  sulcus  in  the  latter 
species.  The  Service  recognizes  the 
following  names  as  synonyms  of 
Pleurobema  decisum; 

Uaio  decisus  Lea 
Unio  anaticulus  Lea  j 

Unio  crebnvittatvs  Lea      ' 
Unio  pallidovulvus  Lea 

The  southem  clubshell  was  described 
from  the  Alabama  River  Alabama. 
Except  for  the  Mobile  Delta,  this  species 
was  formerly  known  from  every  major 


58342 Federal  Register  /  Vol.  56.  No.  223  /  Tuesday.  November  19,  1991  /  Proposed  Rules 


stream  system  in  the  Mobile  River 
basin.  This  includes  the  Alabama  River 
and  Bogue  Chitto  Creek;  Tombigbee 
River  and  tributaries  (Buttahatchee.  East 
Fork  Tombigbee,  and  Sipsey  Rivers  and 
Bull  Mountain,  Luxapallila,  and  Lubbub 
Creeks);  Black  Warrior  River;  Cahaba 
and  Little  Cahaba  Rivers;  two 
Tallapoosa  tributaries,  Uphapee  and 
Chewacla  Creeks;  and  the  Coosa  River 
and  tributaries  (Oostanaula,  Conasauga, 
Etowah.  Chatooga,  and  Coosawattee 
Rivers  and  Kelly,  Talladega  and  Shoal 
Creeks).  Currently,  the  species  is  known 
in  Bogue  Chitto  Creek  in  the  Alabama 
River  drainage:  Buttahatchee,  East  Fork 
Tombigbee  and  Sipsey  Rivers  in  the 
Tombigbee  River  drainage:  and 
Chewacla  Creek  in  the  Tallapoosa  River 
drainage.  The  most  recent  Coosa  River 
drainage  records  are  from  the  late  1960's 
and  1970's  in  the  Conasauga  River,  and 
Shoal  and  Kelly  Creeks.  The  most  recent 
Cahaba  River  drainage  records  were 
Baldwin's  (1973)  collections  in  the 
Cahaba  River.  Pierson  (1991)  was 
unable  to  confirm  the  continued 
existence  of  the  species  in  either  the 
Coosa  or  Cahaba  River  drainages. 

The  dark  pigtoe  [Pleurobema  furvum 
(Conrad  1834))  is  a  small  to  medium- 
sized  mussel,  occasionally  reaching  60 
mm  (2.4  in.)  in  length.  The  shell  is  oval 
in  outline,  and  moderately  inflated. 
Beaks  are  located  in  the  anterior  portion 
of  the  shell.  The  posterior  ridge  is 
abruptly  rounded  and  terminates  in  a 
broadly  rounded,  subcentral,  posterior 
point.  The  periostracum  is  dark,  reddish 
brown  with  numerous  and  closely 
spaced,  dark  growth  lines.  The  hinge 
plate  is  wide  and  the  teeth  are  heavy 
and  large,  especially  in  older  specimens. 
The  nacre  approaches  white  in  the 
umbos,  and  is  highly  iridescent  on  the 
posterior  margin.  Specimens  of  the  dark 
pigtoe  are  occasionally  confused  with 
the  Warrior  pigtoe.  Pleurobema 
nibellum  (Conrad  1834).  This  confusion 
can  be  attributed  to  a  paucity  of  recent 
specimens  of  either  species,  and  an 
incorrect  association  of  the 
nomenclature  with  specimens.  The 
Warrior  pigtoe  is  a  smaller  species, 
suborbicular  in  outline,  with  the  beaks 
more  centrally  located,  and  with  pink  or 
purplish  nacre.  The  dark  pigtoe  may  also 
be  confused  with  old  specimens  of  the 
southern  pigtoe.  Pleurobema 
georgianum.  The  latter  is  more  elliptical 
in  outline,  is  not  as  pointed  posteriorly, 
and  is  more  compressed  than  the  dark 
pigtoe.  Its  hinge  plate  and  teeth  are 
smaller  than  those  of  the  black  pigtoe. 
The  southern  pigtoe  has  yellow  to 
yellow-brown  periostracum.  and 
occasionally  has  broken  green  rays 
along  thb  posterior  slope  and  ridge.  It 


has  a  white  nacre.  The  Service 
recognizes  Unio  furvus  Conrad  as 
equivalent  to  Pleurobema  furvum. 

The  dark  pigtoe  was  described  from 
the  Black  Warrior  River.  Alabama.  The 
historic  distribution  of  the  dark  pigtoe 
was  probably  restricted  to  the  Black 
Warrior  River  above  the  fall  line.  Dodd 
et  al.  (1986)  recently  collected  this 
species,  misidentified  as  Pleurobema 
ntbellum  (Hartfield  pers.  obs..  February 
1990).  from  the  headwaters  of  the  Sipsey 
Fork.  Shells  from  this  population  were 
collected  by  a  Service  biologist  in  1990 
(Hartfield  1991).  Badly  weathered 
specimens  were  also  found  in  the  Locust 
Fork  of  the  Black  Warrior  River  near  the 
lefferson-Blount  County  line. 

The  southern  pigtoe  [Pleurobema 
georgianum  (Lea  1841))  is  a  small  to 
medium-sized  mussel  occasionally 
exceeding  60  mm  (2.4  in.)  in  length.  The 
shell  is  elliptical  to  oval  in  outline  and 
somewhat  compressed.  The  posterior 
slope  is  smoothly  rounded.  The 
pseudocardinal  teeth  are  small  but  well- 
developed,  and  the  nacre  is  white.  The 
periostracum  is  yellow  to  yellow-brown. 
Growth  lines  are  numerous  and  may  be 
dark  brown.  Small  specimens  may  have 
green  spots  at  the  growth  lines  along  the 
posterior  ridge  and  near  the  umbo.  As 
discussed  for  the  previous  species,  older 
specimens  of  the  southern  pigtoe  may  be 
confused  with  the  dark  pigtoe. 
Pleurobema  furvum.  The  Service 
recognizes  Unio  gcorgianus  as 
equivalent  to  Pleurobema  georgiana. 

The  southern  pigtoe  was  described 
from  the  upper  Costa  River  drainage  in 
Georgia.  The  historic  distribution 
appears  to  have  been  restricted  to  the 
Coosa  River  drainage.  Service  biologists 
have  examined  museum  records  of  this 
species  from  the  Coosa  River.  Shoal 
Creek,  and  the  Chatooga  and  Conasauga 
Rivers.  The  most  recent  record  of  the 
species  is  a  single  specimen  taken  by  a 
Service  biologist  (Richard  Biggins)  from 
the  Conasauga  River  in  1990.  Hurd 
(1974)  reported  collecting  seven  lots  of 
southern  pigtoes.  and  examined  35 
museum  lots  from  the  Coosa  River  and 
its  tributaries.  However,  Pierson  (1991) 
did  not  encounter  the  species  in  the 
Coosa  River  drainage. 

The  ovate  clubshell  (Pleurobema 
perovatum  (Conrad  1834))  is  a  small  to 
medium-sized  mussel  that  rarely 
exceeds  50  mm  (2.0  in.)  in  length.  The 
shell  is  oval  to  elliptical  in  shape,  and 
has  nearly  terminal,  inflated  umbos.  The 
posterior  ridge  is  well-developed, 
broadly  rounded,  and  often  concave. 
The  posterior  slope  is  produced  well 
beyond  the  posterior  ridge.  Periostracum 
color  varies  from  yellow  to  dark  brown, 
and  occasionally  has  broad  green  rays 


that  may  cover  most  of  the  umbo  and 
posterior  ridge.  The  nacre  is  white.  Due 
to  the  nearly  terminal  umbos  in  some 
specimens,  ovate  clubshells  may  be 
mistaken  for  young  southern  clubshells 
[Pleurobema  decisum).  They  may  be 
distinguished  from  the  latter  by  their 
thinner  shells,  and  a  gently  sloping,  well 
developed  posterior  slope.  The  Service 
recognizes  the  following  names  as 
synonyms  of  Pleurobema  perovatum: 

Unio  perovatus  Conrad 

Unio  nux  Lea 

Unio  cinnomonicus  Lea 

UniopinkstoniWrighX 

Unio  concolor  Lea 

Unio  flavidulus  Lea 

Unio  johannis  Lea 

The  ovate  clubshell  was  described 
from  small  streams  in  Greene  County, 
Alabama.  The  species  occurred  in  the 
Tombigbee  River  and  tributaries 
(Buttahatchee  and  Sipsey  Rivers; 
Luxapallila,  Coalfire  and  Lubbub 
Creeks):  Black  Warrior  River  and 
tributaries  (Locust  Fork:  Village,  Prairie. 
Big  Prairie,  Brushy  and  Blackwater 
Creeks):  Alabama  Riven  Cahaba  River 
and  the  tributary  Buck  Creek;  Chewacla. 
Uphapee  and  Opintlocco  Creeks  in  the 
Tallapoosa  drainage:  and  the  Coosa 
River  and  tributaries  (Conasauga  and 
Etowah  Rivers,  and  Holly  Creek). 
Currently,  the  species  is  known  from  the 
Buttahatchee  and  Sipsey  Rivers  in  the 
Tombigbee  River  drainage;  Blackwater 
Creek  and  Locust  Fork  in  the  Black 
Warrior  drainage;  and  Chewacla  Creek 
in  the  Tallapoosa  drainage  (Dodd  et  al 
1986.  Hartfield  and  )ones  1989,  Pierson 
1991).  The  most  recent  records  from  the 
Coosa  drainage  are  two  lots  collected  by 
Hurd  (1974).  The  ovate  clubshell  was 
last  collected  in  the  Cahaba  River  in 
1978  by  Hanley  [in  litt.  1990).  Pierson 
(1991)  did  not  find  the  ovate  clubshell  in 
the  Coosa  River  drainage  or  the  Cahaba 
River  drainage. 

The  triangular  kidneyshell 
[Ptychobranchus  greeni  (Conrad  1834)) 
is  oval  to  elliptical  in  outline,  and  may 
approach  100  mm  (4.0  in.)  in  length.  The 
shell  is  generally  compressed,  and  may 
be  flattenedVentral  to  the  umbos.  The 
posterior  ridge  is  broadly  rounded  and 
terminates  in  a  broad  round  point  post- 
ventrally.  The  pseudocardinal  teeth  are 
heavy,  and  the  laterals  are  heavy,  gently 
curved  and  short.  The  periostracum  is 
straw-yellow  in  young  specimens,  but 
becomes  yellow-brown  in  older  ones.  It 
may  have  fine  and  wavy,  or  wide  and 
broken,  green  rays  anterior  to  the 
posterior  ridge^  This  species  is 
morphologically  variable  and  may  be 
confused  with  some  species  of 
Pleurobema.  Ecomorphs  of  this  species 
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are  best  identified  by  a  process  of 
elimination.  The  Service  recognizes  the 
following  names  as  synonyms  of 

Ptychobranchus  greeni; 

Unio  greenii  Conrad 
Unio  brumbleyanus  Lea 
Unio  brumbyanus  Lea 
Unio  foremanianus  Lea 
Unio  woodwardius  Lea 
Unio  woodwardianus  Lea 
Unio  trinacrus  Lea 
Unio  flavescens  Lea 
Unio  simplex  Lea 

The  triangular  kidneyshell  was 
described  from  the  headwaters  of  the 
Black  Warrior  River.  Alabama.  The 
historic  range  includes  the  Black 
Warrior  River  and  tributaries  (Mulberry 
Fork.  Locust  Fork,  North  and  Little 
Warrior  divers.  Brushy  Creek.  Sipsey 
Fork);  Cahaba  Riven  and  the  Coosa 
River  and  tributaries  (Choccolocco 
Creek;  Chatooga.  Conasauga.  and 
Etowah  Rivers).  The  species  is  currently 
known  from  the  headwaters  of  the 
Sipsey  Fork  and  Little  Warrior  River  in 
the  Black  Warrior  River  drainage  (Dodd 
et  al  1986.  Hartfield  1991);  and  in  the 
Conasauga  River  in  the  Coosa  drainage 
(Pierson  1991).  The  triangular  kidney- 
shell was  last  collected  ftt)m  the  Cahaba 
River  in  1979  by  Hanley  [in  litt  1990). 
Recent  surveys  have  failed  to  And  other 
historically  known  populations 
(Hartfield  1991;  Pierson  1991:  J. 
Williams,  pers.  comm.,  1991). 

All  of  these  mussels  are  usually  found 
on  stable  gravel  and  sandy-gravel 
substrates  in  high  quality  lotic  habitats. 
Little  else  is  known  of  the  habitat 
requirements  of  these  species.  Their  life 
histories  are  presumed  to  follow  that  of 
other,  better  known,  related  species. 
Sexes  in  unionid  mussels  are  usually 
separate.  Males  release  sperm  into  the 
water  column,  which  enter  the  incurrent 
siphons  of  females  through  normal 
respiratory  and  feeding  activities.  Eggs 
are  held  in  the  females  gills  where  they 
may  come  into  contact  with  the  sperm. 
Fertilized  eggs  develop  into  larva  called 
glochidia.  Mature  glochidia  are  released 
into  the  water  column  and  they  must 
find  and  attach  to  the  gills  or  fins  of  a 
suitable  host  fish  species.  Once 
attached,  they  metamorphize  to  a 
juvenile  mussel.  The  duration  of  the 
parasitic  stage  varies  with  water 
temperature,  mussel  species,  and 
perhaps  host  species.  After 
metamorphosis,  the  juvenile  mussels 
release  froni  the  host.  To  survive,  they 
must  drop  onto  a  suitable  substrate 
(Oesch  1984).  Host  species  and  duration 
of  the  parasitic  stage  are  unknown  for 
the  mussel  species  considered  in  this 
proposed  nile. 


The  orange-nacre  mussel  [Lampsilis 
perovalis)  was  included  as  a  category  2 
species  in  the  May  22. 1984.  Federal 
Renter  (49  FR  21675).  This  species  was 
again  included  as  a  category  2  species  in 
the  January  6. 19R9,  Federal  Register  (54 
FR  578-579).  along  with  the  upland 
combshell  [Epioblasma  metastriata), 
southern  combshell  (£.  othcaloogensis), 
and  fine-lined  pocketbook  [Lampsilis 
altilis).  Category  2  species  are  those  for 
which  there  is  some  evidence  of 
viilnerability,  but  for  which  there  are  not 
enough  data  to  support  listing  proposals 
at  the  time  the  notice  is  published.  There 
are  no  Service  actions  in  the  public 
record  for  any  of  the  other  species  in 
this  proposal. 

Summary  of  Factors  Affecting  the 
Spedes 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  aeq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  upland  combshell 
(Epioblasma  metastriata],  southern 
acomshell  [Epioblasma  othcaloogensis), 
Coosa  moccasinshell  [Medionidus 
parwlus).  southern  clubshell 
[Pleurobema  decisum),  daric  pigtoe 
[Pleurobema  furvum),  southern  pigtoe 
(Pleurobema  georgianum),  ovate 
clubshell  [Pleurobema  perovatum), 
triangular  kidneyshell  (Ptychobranchus 
greeni),  fine-lined  pocketbook 
[Lampsilis  altilis),  orange-nacre  mucket 
[Lampsilis  perovalis),  and  Alabama 
moccasinshell  [Medionidus  acutissimus] 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Habitat 
modification,  sedimentation,  and  water 
quality  degradation  represent  the  major 
threats  to  the  11  species  discussed 
above.  None  of  the  species  are  known  to 
tolerate  impoundments.  More  than  1000 
miles  of  large  and  small  river  habitat  in 
the  Mobile  River  drainage  has  been 
impounded  for  navigation,  flood  control, 
water  supply,  and/or  hydroelectric 
production  purposes.  Impoundments 
adversely  affect  riverine  mussels  by: 
Killing  them  during  construction  and 
dredging:  suffocation  by  accumulating 
sediments;  lowered  food  and  oxygen 
availability  by  the  reduction  of  water 
flow;  and  the  local  extirpation  of  host 
fish.  Other  forms  of  habitat  modification 
such  as  channelization,  channel  clearing 
and  de>snagging.  and  gravel  mining 


result  in  stream  bed  scour  and  erosion, 
increased  turbidity,  reduction  of 
groundwater  levels,  sedimentation,  and 
changes  in  the  aquatic  community 
structure.  Sedimentation  may  cause 
direct  mortality  by  deposition  and 
suffocation  (Ellis  1936)  and  eliminate  or 
reduce  recruitment  of  juvenile  mussels 
(Negus  1966).  Suspended  sediments  can 
also  interfere  with  feeding  (Dennis 
1984).  Activities  that  historically  and 
currently  cause  sedimentation  of 
streams  and  rivers  in  the  drainages 
where  these  mussel  species  occur 
include:  channel  modification, 
agriculture,  forestry,  mining,  and 
industrial  and  residential  development. 

Other  types  of  water  quality 
degradation  from  both  point  and  non- 
point  sources  affect  these  mussel 
species.  Stream  discharge  from  these 
sources  may  result  in  decreased 
dissolved  oxygen  concentration, 
increased  acidity  and  conductivity,  and 
other  changes  in  water  chemistry  which 
may  impact  mussels  and/or  their  host 
fishes.  Point  sources  of  water  quality 
degradation  include  municipal  and 
industrial  effluents,  and  coalbed 
methane  produced  water  discharge. 
Non-point  sources  include  runoff  from 
cultivated  fields,  pastures,  private 
wastewater  effluents,  agricultural  feed- 
lots  and  poultry  houses,  active  and 
abandoned  coal  mine  sites,  and  highway 
and  road  drainage. 

The  orange-nacre  mucket,  Alabama 
moccasinshell,  southern  clubshell,  and 
ovate  clubshell  have  been  found  in  the 
Tombigbee  River  and  some  of  its 
tributaries  (van  der  Schalie  1961; 
Hartfield  and  Jones  1989, 1990;  U.S. 
Army  Corps  of  Engineers  1975).  Six  lock 
and  dams,  constructed  by  the  U.S.  Army 
Corps  of  Engineers  (COE)  between 
Coffeeville,  Alabama  and  Aberdeen, 
Mississippi,  have  impounded  the 
Tombigbee  River.  Almost  300  miles  of 
free-flowing  riverine  habitat  has  been 
eliminated.  The  lower  portions  of  the 
Sipsey.  Buttahatchee,  and  East  Fork 
Tombigbee  Rivers  have  also  been 
affected  by  these  impoundments.  The 
COE  (1990)  estimated  that 
approximately  200  linear  miles  of 
streams  had  been  channelized  in  the 
Tombigbee  River  basin  by  Federal 
agencies,  and  an  additional  321  miles  of 
future  channel  modifications  were 
authorized. 

The  southern  clubshell  has  been 
collected  from  Bull  Mountain  Creek  in 
the  upper  Tombigbee  River  drainage 
(Pierson  1991).  The  canal  section  of  th^ 
Tennessee-Tombigbee  Waterway 
(Waterway)  bisected  Bull  Mountain 
Creek,  impounding  and  isolating  a 
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portion  of  the  stream  that  provided 
habitat  for  this  species. 

The  East  Fork  Tombigbee  River 
provides  habitat  for  the  southern 
clubshell  and  the  orange-nacre  mucket 
in  a  short  reach  between  the  confluence 
of  Bull  Mountain  Creek  and  the 
Waterway's  Lock  B  spillway  (Hartfield 
and  Jones  1989).  Bull  Mountain  Creek 
flood  flows  have  been  redirected  by  the 
Waterway  from  the  natural  creek 
drainage  at  the  upper  end  of  this  reach 
to  the  Lock  B  spillway  at  the  lower  end. 
This  change  in  the  hydrological  regime 
will  eventually  result  in  the 
accumulation  of  finer  sediments  over  the 
gravel  substrates  above  the  spillway 
that  the  mussels  now  occupy  (COE 
1988).  Western  tributaries  draining  into 
the  East  Fork  Tombigbee  River  have 
been  channeli2ed.  have  degraded,  and 
as  a  result,  have  contributed  almost  two 
million  tons  of  sediment  into  the  river 
annually  (COE  1989).  Sedimentation  of 
the  upper  river  has  resulted  in  channel 
blockage  in  the  near  past  The  COE 
currently  conducts  annual  channel 
maintenance  in  the  East  Fork 
Tombigbee  River  above  the  mussel 
habitat  This  maintenance  project  may 
contribute  to  siltation  in  that  portion  of 
the  river  that  provides  mussel  habitat 

The  Buttahatchee  River  provides 
habitat  for  the  orange-nacre  mucket 
Alabama  moccasinshelL  southern 
clubshell  and  ovate  clubshell  (Hartfield 
and  Jones  1990).  However,  these  species 
have  been  eliminated  from  the  lower 
reach  of  the  river  (below  U.S.  Highway 
45)  by  impoundment  of  the  Tombigbee 
River  and  stream  capture  by  gravel 
mines  (Hartfield  and  Jones  1990).  Above 
Highway  45,  the  mussels  are  affected  by 
runoff  from  abandoned  kaolin  mines. 
These  mines  are  estimated  to  deliver  as 
much  as  27,000  tons  of  fine  sediments 
into  the  system  per  year  (COE  1990).  The 
COE  has  been  authorized  to  do  a  59  mile 
channel  modiflcation  project  in  the 
Buttahatchee  River  (COE  1977)  that 
would  impact  existing  mussel  habitat. 

Luxapallila  Creek  provided  habitat  for 
the  southern  clubshell  near  its 
confluence  with  the  Tombigbee  River 
(Pierson  1991).  This  portion  of  the  creek 
has  been  affected  by  impoundment  of 
the  Waterway.  It  has  also  been  dredged 
and  channeled  for  flood  control.  The 
Alabama  moccasinshell  has  been 
collected  from  the  middle  reaches  of  the 
Luxapallila  Creek  in  Mississippi 
(Hartfield,  pers.  obs.,  1984).  The  COE 
(1985)  has  been  authorized  and  funded 
to  do  channel  modification  and 
desnagging  for  flood  control  in  this 
portion  of  Luxapallila  Creek.  Upstream 
of  the  Alabama  State  line,  the  creek  has 
been  extensively  channelized,  has 


aggraded,  and  has  sedimentation 
problems. 

The  lower  half  of  Sipsey  River  in 
Tuscaloosa  and  Greene  Counties. 
Alabama,  provides  habitat  for  the 
orange-nacre  mucket,  southern 
clubshell,  and  ovate  clubshell  (Pierson 
1991).  Historic  populations  of  these 
species  and  the  fine-lined  pocketbook  in 
the  upper  half  of  the  drainage  (van  der 
Schalie  1981]  have  not  been  recently 
found  (Hartfield,  pers.  obs.).  The 
Alabama  Department  of  Environmental 
Management  (ADEM)  has  received 
permit  applications  for  discharge  of 
produced  waters  from  coalbed  methane 
wells  into  the  Sipsey  River.  The  effect  of 
these  discharges  on  mussel  survival  and 
reproduction  is  unknown.  The  COE 
(1977)  has  been  authorized  to  modify 
84.5  miles  of  Sipsey  River  channel.  This 
action  will  impact  existing  mussel 
habitat. 

The  Black  Warrior  River  basin 
provided  habitat  for  the  upland 
combshell.  fme-lined  pocketbook. 
orange-nacre  mucket  Alabama 
moccasinshell,  Coosa  moccasinshell, 
southern  clubshell,  dark  pigtoe,  ovate 
clubshell  and  triangular  kidneyshell 
(van  der  Schalie  1981,  Hartfield  1991). 
Mussel  surveys  over  the  past  20  years 
suggest  some  of  these  species  may  be 
extirpated,  and  others  have  been 
severely  restricted  in  distribution 
(Hartfield  1991).  More  than  170  miles  of 
the  main  channel  of  the  Black  Warrior 
River,  and  portions  of  its  lower 
tributaries,  have  been  impounded  by  a 
series  of  four  locks  and  dams.  None  of 
these  species  have  been  collected  from 
the  main  channel  of  the  Black  Warrior 
River,  or  its  coastal  plain  tributaries,  for 
at  least  20  years  (Williams,  pers.  comm.. 
1990;  Hartfield  1901).  The  effects  of  the 
upper-most  structure,  John  Hollis 
Bankhead  Lock  and  Dam.  extend  at 
least  20  miles  into  the  lower  Locust  Foric 
and  over  40  miles  into  the  lower 
Mulberry  Fork. 

North  River,  a  Black  Warrior  River 
tributary,  provided  habitat  for  the 
triangular  kidneyshell  (van  der  Schalie 
1981).  At  least  30  miles  of  the  North 
Rrver  was  impounded  in  1969  by  the 
City  of  Tuscaloosa  to  create  a  municipal 
water  supply.  This  impoundment  as 
well  as  point  and  non-point  pollution, 
has  apparently  eliminated  most  riverine 
mussel  species  from  the  North  River 
(Hartfield  1991). 

Another  tributary  of  the  Black 
Warrior  River,  Sipsey  Fork,  was 
impounded  by  Alabama  Power 
Company  in  1961  for  hydroelectric 
generation.  This  impoundment  has 
affected  over  60  miles  of  river  and 
stream  habitat.  The  Coosa  and  Alabama 


moccasinshells  exist  in  a  short  reach  of 
the  unimpounded  headwaters  of  the 
Sfpsey  Fork  (Hartfield  1991).  The  fine- 
lined  pocketbook,  orange-nacre  mucket, 
dark  pigtoe,  and  triangular  kidneyshell 
have  recently  been  collected  from  the 
same  portion  of  the  Sipsey  Fork,  as  well 
as  from  an  unimpounded  headwater 
reach  of  its  tributary.  Brushy  Fork  (Dodd 
et  al.  1986,  Hartfield  1991). 

Additional  smaller  impoundments 
have  also  been  constructed  in  the  Black 
Warrior  River  drainage,  and  other  major 
impoundments  are  planned.  The 
Birmingham  Water  Works  and  Sewer 
Board  is  planning  to  construct  a  dam  on 
the  Locust  Fork  near  the  Blount- 
Jefferson  County  line  that  would 
impound  about  3000  acres.  Construction 
of  this  reservoir  will  likely  impact  the 
only  location  where  the  ovate  clubshell 
and  triangular  kidneyshell  have  recently 
been  collected  in  the  main  channel  of 
the  Locust  Fork  (Dodd  et  al.  1986). 

Pollution  is  a  major  problem  in  the 
Black  Warrior  River  basin.  Pollution 
sources  are  located  throughout  the  area, 
but  are  particularly  concentrated  in  and 
around  the  Birmingham-Jefferson 
County  area.  Organic  pollution  from 
poultry  and  cattle  feedlot  operations  has 
been  implicated  in  the  decline  of  native 
mollusks  of  the  free-flowing  Mulberry 
and  Locust  Forks  in  Cullman  and  Blount 
Counties  (Hartfield  1991).  The  upper 
Black  Warrior  River  basin  is  underiaid 
by  the  Black  Warrior  and  Plateau  coal 
fields.  Surface  coal  mines  have  had  a 
significant  impact  on  the  aquatic 
resources  of  the  basin.  Acidification, 
increased  mineralization,  and  sediment 
loading  from  surface  mines  has  resulted 
in  the  local  exclusion  of  fish  species 
(Mettee  et  al.  1989b).  The  enforcement 
of  recent  more  stringent,  mining 
regulations  has  reduced  the  impact  of 
mines  in  compliance  with  the  new 
regulations.  However,  past  mining 
practices,  mines  that  are  not  in 
compliance,  and  abandoned  mines  may 
still  be  contributing  sediment  and 
chemical  pollution  to  the  streams  in  this 
portion  of  the  basin. 

The  Alabama  River  drainage  provided 
historic  habitat  for  the  fine-lined  > 

pocketbook,  orange-nacre  mucket. 
Alabama  moccasmshell,  southern 
clubshell,  and  ovate  clubshell  (Conrad 
1834:  Lea  1831. 1860).  Dredging  of  the 
Alabama  River  channel  began  in  1878 
and  has  continued  to  the  present  Locks 
and  dams  on  this  river  were  completed 
in  the  ig60's,  impounding  more  than  200 
miles  of  the  main  channel  from 
Qaibome,  Alabama,  to  the  confluence 
of  the  Coosa  and  Tallapoosa  Rivers. 
Many  Alabama  River  tributaries  in  the 
impounded  portion  of  the  drainage  are 
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affected  in  their  lower  reaches  by 
backwater.  Of  the  species  listed  above, 
only  the  fine-lined  pocketbook  (Tatum 
Creek)  and  the  southern  clubshell 
(Bogue  Chitto  Creek)  have  been  recently 
confirmed  to  continue  to  exist  in  the 
Alabama  River  drainage  (Hanley.  in  litt.. 
1990;  Pierson  1991). 

The  upland  combshell,  southern 
combshell,  fine-lined  pocketbook. 
Alabama  moccasinshell,  Coosa 
moccasinshell,  southern  clubshell, 
southern  pigtoe,  ovate  clubshell.  and 
triangular  kidneyshell  were  known  from 
the  Coosa  River  and  tributaries  (Hurd 
1974).  Recent  records  of  these  seven 
species  in  the  Coosa  River  drainage  are 
from  the  Conasauga  River  above  Dalton, 
Georgia.  Only  one  species,  the  fine-lined 
pocketbook  mussel,  has  recently  been 
collected  in  the  Coosa  River  (Pierson 
1991).  Approximately  230  river  miles  of 
the  Coosa  River  has  been  impounded  for 
hydropower  by  a  series  of  six  dams.  The 
Coosawattee  River  has  been  impounded 
in  Murray  and  Gilmer  Counties,  Georgia, 
and  a  dam  on  the  Etowah  River  in 
Bartow  County,  Georgia,  has  impounded 
a  significant  portion  of  that  drainage. 

Hurd  (1974)  noted  the  local  extirpation 
of  historically  known  mussel 
communities  from  several  streams  due 
to  water  quality  degradation.  These 
streams  included  the  Conasauga  River 
below  Dalton,  Georgia,  the  Chatooga 
River  and  Tallaseehatchee  Creek.  These 
waters  polluted  by  textile  and  carpet 
mill  wastes.  He  also  noted  that  the 
unionid  fauna  had  been  extirpated, 
perhaps  because  of  organic  pollution 
and  siltation,  from  the  Etowah  River, 
Talladega  and  Swamp  Creeks,  and  from 
many  of  the  lower  tributaries  of  the 
Coosa  River. 

None  of  the  11  species  considered  in 
this  review  are  known  to  have  been 
collected  in  the  Tallapoosa  River. 
However,  three  species  (fine-lined 
pocketbook,  southern  clubshell,  ovate 
clubshell)  are  known  from  the  Uphapee 
Creek  and  its  tributary,  Chewacla 
Creek,  in  the  Tallapoosa  River  drainage 
(Jenkinson  1973,  Pierson  1991).  Uphapee 
Creek  populations  of  the  southern 
clubshell  and  the  ovate  clubshell  have 
not  been  recently  confirmed.  Sand  and 
gravel  mining  operations  along  Uphapee 
Creek  have  caused  an  increase  in 
siltation  and  shifting  sand  in  the  stream 
channel  (Pierson  1991).  All  three  species, 
however,  have  been  recently  collected 
in  Chewacla  Creek  (Pierson  1991). 

The  upland  combshell,  southern 
acomshell,  fine-lined  pocketbook, 
orange-nacre  mucket,  Alabama 
moccasinshell,  Coosa  moccasinshell, 
southern  clubshell,  ovate  clubshell  and 
triangular  kidneyshell  were  known  from 
the  Cahaba  River  system  (van  der 


Schalie  1938,  Baldwin  1973).  Of  these 
nine  species,  only  the  orange-nacre 
mucket  has  been  recently  found  in  the 
drainage  (Pierson  1991).  The  most  recent 
records  of  the  southern  acomshell.  ovate 
clubshell  and  the  Coosa  moccasinshell 
were  made  by  van  der  Schalie  (1938). 
Van  der  Schalie  also  noted  that  the 
southern  clubshell  was  the  most 
abundant  species  of  PJeurobema 
encountered  in  the  Cahaba  River 
drainage  at  that  time.  Baldwin  (1973) 
reported  an  apparent  decline  in  the 
numbers  of  southern  clubshells  in  the 
Cahaba  River  since  van  der  Schalie's 
earlier  collections.  In  1990.  Pierson 
(1991)  found  only  a  few  badly  weathered 
and  eroded  southern  clubshell  shells 
from  two  locations  in  the  Cahaba  River 
drainage.  Baldwin's  (1973)  collections  of 
the  upland  combshell,  fine-lined 
pocketbook,  Alabama  moccasinshell 
and  triangular  kidneyshell  are  the  most 
recent  records  of  these  species  in  the 
drainage. 

Water  quality  degradation  is  a  major 
problem  in  the  Cahaba  River  basin 
(Pierson  1991).  There  are  10  municipal 
wastewater  treatment  plants,  35  surface 
mining  areas,  one  coalbed  methane 
operation  and  67  other  permitted 
discharges  in  the  Cahaba  River  Basin 
(ADEM,  in  litt.,  1990).  Water  quality  in 
the  drainage  is  also  ejected  by  siltation 
from  surface  mining,  road  construction, 
and  site  preparation  for  drilling 
operations.  No  major  impoundments 
have  been  constructed  in  the  main 
channel  of  the  Cahaba  River.  However, 
the  lowermost  reach  of  the  river  has 
been  ejected  by  the  impoundment  of 
the  Alabama  River,  and  one  headwater 
channel,  the  Little  Cahaba  River,  has 
been  impounded  as  a  water  supply  for 
the  City  of  Birmingham.  Current  plans  to 
enlarge  this  impoundment  have  the 
potential  to  alter  low  water  flows  in  the 
upper  river. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  These  species  may  be 
dislodged  from  the  substrate,  or  taken  in 
routine  commercial  mussel  harvest 
Commercial  mussel  harvest  is 
expanding  in  Alabama,  and  Mississippi 
has  recently  passed  legislation  that  may 
eventually  result  in  the  opening  of 
selected  State  waters  to  commercial 
harvest  of  mussels.  The  small  rivers  and 
streams  where  these  species  occur  have 
not  traditionally  supported  a 
commercial  mussel  harvest.  However,  a 
dramatic  increase  in  the  price  of  shell 
and  increased  competition  is  attracting 
commercial  shellers  to  these  areas.  As 
these  species  become  more  uncommon, 
the  interest  of  scientific  and  recreational 
collectors  increases.  Populations  of  the 
mussels  considered  in  this  rule  are 


generally  localized,  exposed  during  low 
flow  periods,  and  are  vulnerable  to  take 
for  fish  bait,  curiosity,  or  vandalism. 

C.  Disease  orpredation.  Diseases  of 
freshwater  mussels  are  virtually 
unknown.  However,  an  unidentified 
dise.ise  may  be  implicated  in  a  series  of 
localized  mussel  dieoffs  that  occurred 
primarily  in  the  Mississippi  River  basin 
during  the  past  ten  years.  Juvenile  and 
adult  mussels  are  prey  items  for  some 
invertebrate  predators  and  parasites, 
and  provide  prey  for  a  few  vertebrate 
predators.  Predation  by  native  animals 
is  a  normal  aspect  of  the  population 
dynamics  of  a  healthy  mussel 
population.  However,  Neves  and  Odum 
(1989)  have  suggested  that  muskrat 
predation  may  jeopardize  the  recovery 
of  some  endangered  mussels  and  might 
cause  local  extirpation  of  rare  mussel 
species.  Muskrat  predation  on  mussels 
has  been  observed  in  all  of  the 
drainages  where  these  11  mussel  species 
are  found. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  None  of  these 
species  are  given  any  special 
consideration  when  project  impacts  are 
reviewed  for  compliance  with  existing 
State  and  Federal  environmental  laws 
and  regulations.  All  the  States  where 
these  species  occur  require  scientific 
collecting  permits.  However. 
enforcement  of  these  permit 
requirements  is  difficult. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
ranges  of  these  species  have  been 
fragmented  by  reservoirs,  resulting  in 
the  isolation  of  populations  within  and 
among  drainages.  Isolation  may  also 
cause  a  decrease  in  genetic  diversity 
and  reduce  the  reproductive  and 
recruitment  potential.  All  extant 
populations  of  these  species  are 
susceptible  to  extirpation  by  a  single 
catastrophic  event  such  as  a  chemical 
spill  or  major  channel  modification. 

These  endemic  Mobile  basin  mussels 
would  be  adversely  affected  by  the  loss 
of  the  fish  hosts  essential  to  their 
parasitic  glochidial  stage.  Although  their 
fish  hosts  are  unknown,  the  host  is 
usually  a  specific  component  of  the 
ecosystem  where  the  mussel  species  is 
found.  Impoundment,  water  quality 
degradation,  and  siltation  have  been 
identified  as  factors  in  the 
fragmentation,  isolation  and  local 
extirpation  of  fish  species  in  the  Mobile 
River  basin  (Mettee  et  al.  1989a,  1989b: 
Boschung  1989;  Pierson  et  al.  1989). 

The  rapid  spread  of  tl)c  introduced 
asiatic  clam,  Corbicula  flurrinea.  may 
impact  the  native  bivalve  mussels  in  the 
Mobile  River  basin.  This  species  may 
actively  compete  with  native  mussels 
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for  space  and  nutrients  (Clarke  1988). 
Hurd  (1974)  was  concerned  that  the 
introduction  of  the  asiatic  clam  would 
disrupt  the  cyclical  prey-predator 
balance  between  muskrats  and  native 
mussels.  Prior  to  the  introduction  of  the 
asiatic  clam,  muskrat  predation  on 
native  mussels  was  probably  naturally 
regulated  by  the  migration  of  muskrats 
when  the  mussel  populations  declined. 
Hurd  suggested  the  high  reproductive 
and  growth  potential  of  asiatic  clams 
might  eliminate  the  need  for  muskrats  to 
migrate  when  native  mussel  numbers 
decreased.  Consequently,  predation 
pressure  would  continue  regardless  of 
the  abundance  of  native  mussels.  He 
was  also  concerned  that  large  numbers 
of  asiatic  clams  would  allow  the 
muskrat  population  to  expand  thus 
increasing  predatory  pressure  on  native 
mussels.  Recently,  it  has  been  noted  that 
in  many  drainages  the  only  shells  found 
in  muskrat  middens  are  asiatic  clams 
(Hartfield  1991,  Pierson  1991). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  11  species  of  freshwater  mussels 
in  determining  to  propose  this  rule. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  upland  combshell 
(Epioblasma  metasUiata],  southern 
combshell  (Epioblasma  othcaloogensis], 
Coosa  moccasinshell  (Medionidus 
parvuJus],  southern  clubshell 
[Pleurobema  decisum),  dark  pigtoe 
(Pleurobema  furvum],  southern  pigtoe 
(Pleurobema  georgianum],  ovate 
chibshell  (Pleurobema  perova turn],  and 
triangular  kidneyshell  (Ptychobrancbus 
greeni]  as  endangered.  It  is  also  the 
preferred  action  to  list  the  fine-lined 
pocketbook  (Lcmpsilis  altilis),  orange- 
nacre  mucket  (Lampsilis  perovalis],  and 
the  Alabama  moccasinshell 
(Medionidus  acutissimus]  as  threatened. 
Endangered  status  is  appropriate  for 
eight  of  these  species  because  of  the  loss 
of  habitat  to  impoundment, 
channelization  and  water  quality 
degradation,  and  the  increased 
vulnerability  to  take.  The  currently 
known  populations  of  these  species  are 
fragmented,  isolated,  and  threatened  by 
channel  modification  projects  and  water 
quality  degradation.  The  remaining 
three  species  are  confronted  with 
similar  threats,  but  are  more  widely 
distributed  throughout  their  historical 
range  making  threatened  status  more 
appropriate.  Critical  habitat  is  not 
proposed  for  these  species  for  reasons 
discussed  in  the  following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that,  to  the  maximum  extent 


prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  a 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  does  not  believe 
that  the  designation  of  critical  habitat  is 
presently  prudent  for  any  of  these  11 
mussel  species.  As  discussed  under 
Factor  B  in  the  Summary  of  Factors 
Affecting  the  Species,  these  mussels  are 
subject  to  take  by  scientific  and 
recreational  collectors,  and  take 
incidental  to  commercial  harvest. 
Publicity  generated  by  the  listing  and 
publication  of  critical  habitat 
descriptions  and  maps  can  be  expected 
to  make  these  mussels  more  vulnerable 
by  exacerbating  the  potential  for  take. 
These  species  co-occur  with  commercial 
mussel  species,  and  are  indicative  of 
high  quality,  relatively  undisturbed 
mussel  habitat.  The  identification  of  this 
habitat  by  the  designation  of  critical 
habitat  could  attract  the  commercial 
mussel  industry  and  increase  incidental 
commercial  take.  Such  taking  is  difficult 
to  control,  and  even  if  intentional 
collection  is  avoided,  listed  mussels 
dislodged  by  the  take  of  commercial 
species  are  likely  to  have  reduced 
survival.  Publication  of  critical  habitat 
maps  would  only  contribute  to  a  difficult 
enforcement  situation  and  increase  the 
potential  for  unregulated  take.  All 
appropriate  agencies  have  been  notified 
of  the  location  of  these  mussel  species 
and  the  importance  of  protecting  their 
habitat.  Since  there  are  potential 
negative  effects,  the  Service  concludes 
that  critical  habitat  designation 
presently  is  not  prudent  for  the  upland 
combshell,  southern  combshell,  Coosa 
moccasinshell.  southern  clubshell,  dark 
pigtoe,  southern  pigtoe,  ovate  clubshell, 
triangular  kidneyshell.  fine-lined 
pocketbook,  orange-nacre  musket,  and 
Alabama  moccasinshell.  Protection  of 
these  species'  habitat  will  be  addressed 
through  the  recovery  process,  the 
section  7  consultation  process,  and 
section  9  prohibitions  on  take. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  ad  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 


and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed         i 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
a^ect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  involvement  is  expected  to 
include  the  Environmental  Protection 
Agency  through  the  Clean  Water  Act's 
provisions  for  pesticide  registration  and 
waste  management  actions.  The  Corps 
of  Engineers  will  consider  these  species 
in  project  planning  and  bperation  and 
during  the  permit  review  process.  The 
Federal  Highway  Administration  will 
consider  impacts  of  federally  funded 
bridge  and  road  construction  when 
known  habitat  may  be  impacted. 
Continuing  urban  development  within 
the  drainage  basins  may  involve  the 
Farmers.Home  Administration  and  their 
loan  programs.  The  Soil  Conservation 
Service  will  consider  the  species  during 
project  plarming  and  under  their 
farmer's  assistance  programs. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  for  endangered 
species,  and  17.21  and  17.31  for 
threatened  species  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  or  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell.  deHver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
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Service  and  State  conser\-ation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  or  threatened  wildlife 
species  under  certain  circumstances. 
Regulations  governing  permits  arc  at  50 
CFR  17.22. 17.23  and  17.32.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purpose  of  the  Act. 

In  some  instances,  permits  may  be 
issued  for  a  specified  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  Though  these  species  coexist 
with  commercial  mussels,  they  are  not 
currently  the  target  of  trade.  Therefore, 
no  permit  requests  are  expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species: 


(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Request  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  vtrriting  and  addressed  to  the 
Complex  Field  Supervisor  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  end  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1361-1407:  IS  U.8.& 
1531-1544: 18  U.S.C.  4201-4245:  Pub.  L  99- 
625, 100  Stat.  3500:  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  i  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "CLAMS",  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

S  17.11    Endangered  and  ttweetened 


(h)* 


SpcdM 


Common  nam* 


Scientific  nam« 


HIelofic  fsnQe 


Vertebraii 
population 


•nctengaredor 
tlveataned 


Statu* 


Crittcal 


SpacW 


Acomshetl.  aouthem EpioUMsma  othcaloogensis USA  (Al>  TN.  OA) NA 

•  ■  •  t  • 

Clubshell.  ovate Pleurobem  pomatum „..  USA  (At,  OMidS.  TN) NA 

•  a  e  •  • 

Oubshell.  eoott^em _....  Ptoumbema  dacisum U.SA  (AU  GA.  MS,  TN) NA 

•  •  •  •  • 

Comt»«hen.  upland Epioblasma  metastriata U.S.A  (AL.  GA,  TN).- NA...._ 

•  •  •  •  • 

KkJneythrtI,  triangulaf Ptychobfanchm  grrnnl _  U AA.  (AL.  QA  TN) NA 

•  •  •  •  • 

MoccasinstwN.  Alat>ama. Medionidus  acutisaimua U.SA  (Al,  GA.  MS) NA 

•  •  •  •  • 

Moccasinshell.  Cooea Medionidus  parwlua U.SA  (AL.  QA,  TN) NA.. 

Mucket  orftn9»-ntcr« LmrpsHis  p0fO¥Bli$ 

Pifltoe.  darV « Pleufob^ma  furvum , 

Pigtoe,  •outhsm PImjfobema  g^ofgi$num ,. 

Pocketbook.  line-lined Lampem  attits 


U.SA  (AC  QA.  TN)„ 

•  • 

U.SA(AL.MS) 

•  • 

USA  (AU 

•  • 

USA.  (AC  QA.  TN).- 

•  e 

U.SA(Al,GA) 


NA.. 
NA.. 


E 
E 
E 
E 
E 
T 
E 
T 
E 
E 
T 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
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Dated:  October  16, 1991. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
|FR  Doc.  91-27818  Filed  11-18-91;  8:45  am) 
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50  CFR  Part  17 
RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  ttie  Oregon  Chub 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  [Service)  proposes  to  determine 
the  Oregon  chub  [Oregonichthys 
crameri)  an  endangered  species 
throughout  its  range,  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Oregon  chub  is  a 
small  cyprinid  fish  that  formerly 
inhabited  sloughs  and  overflow  ponds 
throughout  the  Willamette  River 
drainage  in  Oregon.  The  only  remaining 
established  populations  are  restricted  to 
a  30  kilometer  (18.6  mile)  stretch  of  the 
Middle  Fork  Willamette  River  drainage. 
Remaining  populations  occur  near  rail, 
highway,  and  power  transmission 
corridors  and  within  public  park  and 
campground  facilities.  These 
populations  continue  to  be  threatened 
by  (1)  direct  mortality  from  chemical 
spills;  (2)  competition  or  predation  from 
nonindigenous  fishes;  and  (3)  loss  of 
habitat  from  siltation.  unauthorized  fill 
activities,  and  changes  in  water  level  or 
flow  conditions.  This  proposed  rule,  if 
made  final,  would  extend  the  Act's 
protection  to  the  Oregon  chub.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposed  rule. 

dates:  Comments  from  all  interested 
parties  must  be  received  by  January  21. 
1992  Public  hearing  requests  must  be 
received  by  January  3. 1992. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Portland  Field  Station, 
2600  S.E.  98th  Avenue,  suite  100, 
Portland,  Oregon.  97266.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Russell  D.  Peterson.  Field  Supervisor,  at 
the  above  address  (503/231-6179  or  FTS 
429-6179). 


SUPPLEMENTARY  INFORMATION* 

Background 

Taxonomy  and  Life  History  Summary 

The  genus  Oregonichthys  has  recently 
been  recognized  as  taxonomicaliy 
distinct  from  Hybopsis  (Mayden  1989) 
and  is  thus  the  only  endemic  genus  of 
fish  in  the  State  of  Oregon.  In  the  past, 
the  common  name  "Oregon  chub"  has 
been  used  to  refer  to  all  Oregonichthys 
from  both  the  Umpqua  and  Willamette 
River  drainages.  However,  the  Umpqua 
River  form  oi  Oregonichthys  has  been 
formally  described  (Markle  et  al.  1991) 
as  a  full  species  (Umpqua  chub,  O. 
kalawatseti]  distinct  from  the 
Oregonichthys  in  the  Willamette  River 
drainage  which  retains  the  earlier  name 
O.  crameri.  Use  of  the  term  "Oregon 
chub"  therefore  refers  only  to  O. 
crameri. 

The  Oregon  chub  was  formerly 
distributed  throughout  the  lower 
elevation  backwaters  of  the  Willamette 
River  drainage  (Pearsons  1989).  Known 
established  populations  of  the  Oregon 
chub  are  now  restricted  to  a  30 
kilometer  (18.6  mile)  stretch  of  the 
Middle  Fork  Willamette  River  in  the 
vicinity  of  Dexter  and  Lookout  Point 
Reservoirs  in  Lane  County,  Oregon. 
Small  numbers  of  chubs  (one  to  four 
fish)  have  also  been  observed  in  recent 
years  on  the  lower  North  Santiam  River 
which  forms  the  boundary  between  Linn 
and  Marion  Counties  and  in  Gray  Creek 
within  the  Finley  National  Wildlife 
Refuge  in  Benton  County.  The  size  and 
viability  of  the  potential  Cray  Creek  and 
North  Santiam  River  populations  remain 
unknown. 

Decline  of  the  Oregon  chub  is 
attributed  to  changes  in  and  elimination 
of  its  backwater  habitats.  The  mainstem 
of  the  Willamette  River  was  formerly  a 
braided  channel  with  numerous 
secondary  channels,  meanders,  oxbows, 
and  overflow  ponds  which  may  have 
provided  habitat  for  the  chub.  However, 
the  construction  of  flood  control  projects 
and  revetments  have  altered  historical 
flooding  patterns  and  eliminated  much 
of  the  braided  channel  pattern  of  the 
river  (Corps  of  Engineers  1970.  Li  et  al 
1987).  The  period  of  construction  of 
flood  control  structures  coincides  with 
the  period  of  decline.  In  addition,  the 
introduction  of  nonindigenous  species 
(e.g.,  bass,  crappie,  mosquito  fish)  may 
have  exacerbated  the  species  decline 
and  limit  the  potential  for  the  Oregon 
chub  to  expand  beyond  its  present 
restricted  range. 

Habitat  at  all  remaining  population 
sites  of  the  Oregon  chub  is  typified  by 
low-  and  zero-velocity  water  flow 
conditions,  depositional  substrates,  and 
abundant  aquatic  vegetation.  Life 
history  information  on  the  Oregon  chub 


was  derived  primarily  from 
observations  made  at  the  Shady  D?ll 
Pond  in  Lane  County.  Oregon  (Pearsons 
1989).  Spawning  occurred  from  the  end 
of  April  through  early  August  when 
water  temperatures  ranged  from  16°  to 
28''C.  Males  greater  than  25  mm  in  , 

standard  length  (SL)  were  involved  in 
spawning.  Males  over  35  mm  SL 
defended  territories  in  or  near  aquatic 
vegetation  (mostly  Fontinalis 
antipyretica).  The  number  of  eggs 
produced  per  female  ranged  from  147  to 
671.  During  the  May  sampling  period, 
adult  Oregon  chub  (27  to  58  mm  SL)  fed- 
most  heavily  on  copepods.  cladocerans, 
and  chironomid  larvae  (Markle  et  al. 
1991). 

Petition  and  Listing  History 

On  April  10, 1990.  the  Service  received 
a  petition  to  list  the  Oregon  chub, 
Oregonichthys  crameri,  as  an 
endangered  species  and  to  designate  all 
waters  and  tributaries  of  the  Middle 
Fork  of  the  Willamette  River  from  the 
base  of  Dexter  Dam  upstream  to  its 
confluence  with  the  North  Fork  of  the 
Middle  Fork  as  critical  habitat.  The 
petition  and  supporting  documentation 
were  submitted  by  Dr.  Douglas  F. 
Markle  and  Mr.  Todd  N.  Pearsons,  both 
of  Oregon  State  University.  The 
petitioners  submitted  taxonomic. 
biological,  distributional,  and  historic 
information  and  cited  numerous 
scientific  articles  in  support  of  the 
petition.  The  petition  and  accompanying 
data  described  the  Oregon  chub  as 
endangered  because  of  a  98  percent 
reduction  in  the  range  of  the  species  and 
potential  threats  at  existing  known 
population  sites.  The  Service  made  a  90- 
day  finding  that  substantial  information 
had  been  presented  which  indicated  that 
the  requested  action  may  be  warranted 
and  published  this  finding  in  the  Federal 
Register  on  November  1. 1990  (55  FR 
46080).  A  status  review  was  initiated  at 
that  time. 

The  Service  included  the  Oregon  chub 
on  the  December  30. 1982,  Notice  of 
Review  for  vertebrate  wildlife  as  a 
category  2  candidate  species  (47  FR 
58454).  A  category  2  candidate  species  is 
one  for  which  information  contained  in 
Service  files  indicates  that  proposing  to 
list  is  possibly  appropriate  but 
additional  data  is  needed  to  support  a 
listing  proposal.  The  Oregon  chub  was 
also  included  in  the  September  18, 1985 
(50  FR  37958)  and  January  6, 1989  (54  FR 
554)  Animal  Notices  of  Review  as  a 
category  2  candidate.  All  inclusions  on 
the  Notice  of  Review  have  been  under 
the  earlier  name  Hybopsis  crameri. 
Important  new  data  on  the  ecology, 
distributit  n.  and  taxonomic  status  of 


Federal  Regiater  /  VoL  56.  No.  223  /  Tuesday.  November  19.  1991  /  Proposed  Rules 


58349 


Oregonichthys  crameri  (Pearsons  1989. 
Markle  et  al.  1991)  has  provided  the 
Service  with  substantial  information  to 
support  this  proposed  rule.  The  best 
available  scientific  and  commercial  data 
have  now  been  analyzed  and  evaluated 
as  a  result  of  the  recent  status  review 
for  the  Oregon  chub.  The  review 
included  pertinent  data  available  from 
both  published  and  unpublished 
sources.  Unpublished  sources  include 
solicited  draft  reports,  letters,  and 
personal  contacts  with  agencies, 
organizations,  and  individuals.  This 
proposed  rule  to  list  the  Oregon  chub  as 
endangered  constitutes  the  12-month 
finding  that  the  petitioned  action  is 
warranted,  in  accordance  with  section 
4(b)(3)(B)  of  the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (SO 
CFR  part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Oregon  chub 
[Oregonichthys  crameri")  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Based  on  a  1987 
survey  (Markle  et  al.  1989)  and 
compilation  of  all  known  historical 
records,  it  is  apparent  that  presently 
established  populations  of  the  Oregon 
chub  (Dexter  Reservoir.  Shady  Dell 
Pond  and  Buckhead  Creek  near  Lookout 
Point  Reservoir,  and  possibly  Elijah 
Bristow  State  Park)  represent  a  small 
fraction  (estimated  as  2  percent  based 
on  stream  miles)  of  their  formerly 
extensive  distribution  within  the 
Willamette  River  drainage. 

Based  on  the  date  of  last  capture  at  a 
site,  Pearsons  (1989)  estimated  that  the 
most  severe  decline  of  the  Oregon  chub 
occurred  during  the  1950s  and  1960s. 
Eight  of  11  flood  control  projects  in  the 
Willamette  River  drainage  were 
completed  between  1953  and  1968 
(Corps  of  Engineers  1970).  Structural 
changes  along  the  Willamette  River 
corrider  such  as  revetment  and 
channelization,  diking  and  drainage,  and 
the  removal  of  floodplain  vegetation 
may  also  have  removed  or  altered  the 
slack  water  habitats  of  the  Oregon  chub. 
Other  threats  to  remaining  habitat 
include  siltation  from  logging  and     ' 
construction  activities;  direct  loss  of 
habitat  from  unauthorized  fill  activities; 
and  changes  in  water  level  or  flow 


conditions  from  construction,  diversions, 
or  natural  dessication. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  applicable. 

C.  Disease  or  predation.  The 
establishment  of  nonindigenous  species 
in  Oregon  may  have  contributed  to  the 
decline  of  the  Oregon  chub  and  limit  the 
ability  of  the  species  to  expand  beyond 
its  current  restricted  range.. 
Nonindigenous  fishes  and  amphibians 
(bass,  crappie,  mosquito  fish,  bullfrogs) 
are  now  a  significant  element  of  the 
pond  and  slough  habitats  of  the 
Willamette  River  drainage.  Many  sites 
formerly  inhabited  by  the  Oregon  chub 
are  now  inhabited  by  nonindigenous 
species  (Markle  et  al.  1989).  Of  the  sites 
where  remaining  populations  occur. 
Shady  Dell  Pond  and  Buckhead  Creek 
are  not  known  to  have  nonindigenous 
fish  populations  and  Elijah  Bristow 
State  Park  had  only  a  single  juvenile 
largemouth  bass  (Oregon  Department  of 
Fish  and  Wildlife  1990).  Though  a 
number  of  otherwise  similar  habitats 
were  sampled  on  Finley  National 
Wildlife  Refuge,  the  site  where  the 
single  Oregon  chub  was  collected  was 
apparently  the  only  site  within  the 
refuge  where  nonindigenous  fishes  were 
absent.  Nonindigenous  fish  populations 
are  present  in  Dexter  and  Lookout  Point 
Reservoirs.  However,  the  Oregon  chub 
population  in  Dexter  is  relatively 
isolated  and  the  population  in  Lookout 
Point  "has  diminished  greatly  since  the 
1950s"  (Oregon  Department  of  Fish  and 
Wildlife  1990). 

The  specific  interactions  responsible 
for  this  relative  mutual  exclusivity  in  the 
distributions  of  the  Oregon  chub  and 
nonindigenous  species  is  not  clear  in  all 
cases,  for  game  fishes,  such  as  bass, 
crappie,  and  bullhead,  predation  seems 
likely.  However,  the  failure  to  find 
Oregon  chub  in  waters  also  inhabited  by 
mosquito  fish  (Dr.  Douglas  Markle. 
Oregon  State  University,  pers.  comm., 
1990).  is  not  understood.  Nonindigenous 
fishes  may  also  serve  as  sources  of 
parasites  and  diseases.  However, 
disease  and  parasite  problems  of  the 
Oregon  chub  need  further  study. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Oregon 
chub  is  not  currently  listed  under 
Oregon's  Endangered  Species  Act.  The 
Oregon  chub  is  listed  as  a  "sensitive" 
species  by  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW  Adm.  Rule 
635-100-040).  This  designation  is  similar 
to  the  Service's  category  2  designation 
in  that  it  highlights  the  possibly 
precarious  status  of  a  species  but 
provides  no  protection  measures.  The 
Oregon  chub  is  listed  as  a  sensitive 


species  by  Region  6  of  the  U.S.  Forest 
Service  and  as  a  threatened  species  by 
the  American  Fisheries  Society 
(Williams  et  al  1990).  All  of  these 
designations  were  made  when  the 
Oregon  chub  was  belieyed  to  include 
populations  from  the  Umpqua  River 
drainage  as  well  as  those  of  the 
Willamette  River  drainage. 

The  Oregon  chub  has  been  considered 
a  candidate  species  by  the  Service  (54 
FR  554).  Candidate  species  receive  no 
legal  protection  under  the  Act.  Federal 
agencies  whose  projects  may  affect 
candidate  species  are  not  required  to 
consult  with  the  Service.  This  proposed 
rule,  if  made  final,  would  extend  the 
Act's  protection  to  the  Oregon  chub. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  All 
known  extant  populations  of  the  Oregon 
chub  occur  near  rail,  highway,  and 
power  transmission  corridors  and  within 
public  park  and  campground  facilities. 
These  populations  are  threatened  by 
chemical  spills  from  overturned  truck  or 
rail  tankers,  runoff  or  accidental  spills  of 
brush  control  chemicals,  and  overflow 
from  chemical  toilets  in  campgrounds. 
There  is  public  pressure  to  develop 
additional  sport  fisheries  in  Lookout 
Point  and  Dexter  Reservoirs  for  larger 
piscivorous  game  species  than  are  now 
present.  Because  all  remaining 
population  sites  are  easily  accessible, 
there  also  continues  to  be  a  potential  for 
unauthorized  introductions  of 
nonindigenous  species,  particularly 
mosquito  fish  and  game  fishes  such  as 
bass  and  walleye. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  The  distribution  of  the  Oregon  chub 
has  declined  to  2  percent  of  its  historic 
range  and  remaining  populations 
continue  to  be  threatened  by  direct 
mortality  from  chemical  spills, 
competition  or  predation  from 
nonindigenous  fishes  and  amphibians, 
and  loss  of  habitat  from  siltation. 
unauthorized  fill  activities,  and  changes 
in  water  level  or  flow  conditions.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Oregon  chub  as  endangered. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  determinable  for  this 
species. 
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The  petitioners  recommended  that  "all 
waters  and  tributaries  of  the  Middle 
Fork  of  the  Willamette  River  from  the 
base  of  Dexter  Dam  upstream  to  its 
confluence  with  the  North  Fork  of  the 
Middle  Fork  be  designated  as  critical 
habitat."  Since  the  petition  was 
received,  one  additional  population  of 
the  Oregon  chub  has  been  located  in 
this  same  vicinity  but  downstream  of  the 
Dexter  Dam  within  Elijah  Bristow  State 
Park.  Special  management  of  a  diversity 
of  areas  within  the  geographical  range 
of  a  species  is  important  for  effective 
contingency  planning  for  the 
conservation  and  recovery  of  a  species. 
At  present,  the  suitability  of  Elijah 
Bristow  State  Park  and  the  sites  of 
possible  remnant  populations  on  Finley 
National  Wildlife  Refuge  and  in  the 
North  Santiam  River  as  habitats  which 
might  support  the  long-term  survival  of 
the  species  are  not  known.  The  Service 
provided  funding  to  the  Oregon 
Department  of  Fish  and  Wildlife  to 
determine,  during  fiscal  year  1991,  the 
suitability  of  these  habitats  for  the 
conservation  of  the  Oregon  chub. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  determinable  for  this  species. 
The  Service  will  be  able  to  effectively 
determine  the  critical  habitat  of  the 
Oregon  chub  within  1  year  from  the  date 
of  this  proposed  rule.  During  the 
comment  period  on  the  proposed  listing, 
the  Service  will  also  seek  additional 
agency  and  public  input  on  critical 
habitat,  along  with  information  on  the 
biological  status  of  and  threats  to  the 
Oregon  chub. 

Available  Conservation  Measures 

Conservaton  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Road  construction  activity, 
timber  sales,  and  alterations  of  current 
campgrounds  on  the  Willamette 
National  Forest  and  water  management 
practices  of  the  Army  Corps  of 
Engineers  at  Dexter  and  Lookout  Point 
Reservoirs  may  require  section  7 
consultations  with  the  Service. 

The  Act  and  implementing  regulations 
found  at  40  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  collect, 
or  attempt  any  such  conduct],  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  delivery,  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species,  to 
alleviate  economic  hardship  in  certain 
circumstances,  and/or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 


proposed  rule  are  hereby  solicited. 
Comments  are  sought  particularly 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the      ^ 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  Portland  Field  Station 
(see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  en 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

PART17~[AMENDE0] 

Accordingly,  it  is  hereby  proposed  to 


Sp«dM 


Common  nam* 


Soontific  naiTM 


HMorlc  range 


V«rt«l>rat« 

population 

wtMre 

endangered  or 

threaterwd 


amend  part  17.  subchapter  B  of  chapter 

I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Public  Law 
99-625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  (  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Fishes,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


517.11 
wNdHfe. 


Endangered  and  thrMtened 


(h)  •  •  • 


Status 


When 
Med 


Ottical 
habttai 


SpecM 


FISHES 

•  •  • 

CtMjb.  Oregon Oegonichlhya  Cfwrmf. U.SA  (OR) 


Entire.. 


NA 


NA 


Dated:  October  15, 1991. 
Richard  N.  Smith. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  91-27787  Filed  11-18-91:  &-45  am] 
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This  section  of  the   FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  rules  that  are  appiicabie  to  ttw 
public.  Notices  at  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearmg  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspaper*  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  Pacific  Norlttwest  Region,  OR  and 
WA 

agency:  Forest  Service.  USDA. 
ACTION:  Correction  notice. 

summary:  This  ia  a  correction  to  the 
notice  which  appeared  in  the  Federal 
Register  on  October  16. 1991  (56  FR 
51875].  This  notice  listed  four 
newspapers  as  the  principal  newspapers 
for  Columbia  River  Gorge  National 
Scenic  Area  Manager  decisions.  This 
should  be  corrected  to  state  that  The 
Oregonian,  (Portland,  Oregon)  will  be 
the  principal  newspaper.  Newspapers 
providing  additional  notice  for  Area 
Manager  decisions  will  be  the  Hood 
River  News,  (Hood  River,  Oregon).  The 
Dallas  Chronicle,  (Dallas,  Oregon). 
Columbian.  (Vancouver,  Washington). 
FOR  FURTNER  INFORMATION  CONTACT: 
]ames  L  Schuler.  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region, 
PO  Box  3623.  Portland,  OR  97204-3623, 
phone:  (503)  326-2322. 

Dated:  November  13, 1991. 
Rkhaid  A.  Ferraro, 

Deputy  Regional  Forester. 

(FR  Doc.  91-27732  Filed  11-18-91;  8:45  am) 

HUMtQ  CbOC  S410-11-M 


Draft  Environmental  Impact  Statement 
and  Revised  Land  and  Resource 
Management  Plan  for  ttie  Francis 
Marlon  National  Forest,  Berkeley  and 
Cliarleston  Counties,  SC 

agency:  Forest  Service.  USDA. 
action:  Notice  of  revised  availability 
dates  for  draft  and  final  environmental 
impact  statements. 

summary:  The  Francis  Marion  National 
Forest  is  revising  the  projected 


availability  dates  of  the  draft  and  final 
environmental  impact  statements  (EIS) 
and  Revised  Land  and  Resource 
Management  Plan  (LRMP). 
FOR  FURTHER  INFORMATION  CONTACT 
Al  McDonald,  Planning  Staff  Onicer. 
(803)  765-5222,  Francis  Marion  National 
Forest,  1835  Assembly  Street,  Room  333, 
Columbia,  South  Carolina  29201. 
SUPPLEMENTARY  INFORMATION:  On  ]une 
19. 1990,  a  Notice  of  Intent  (NDI)  to 
prepare  a  draft  and  final  EIS  was 
published  in  the  Federal  Register  (55  FR 
24915-24916).  The  Notice  of  Intent 
indicated  the  draft  EIS  was  scheduled  to 
be  filed  with  the  Environmental 
Protection  Agency  and  available  for 
public  review  by  December  1991.  Due  to 
the  need  for  additional  time  to  complete 
the  analysis,  it  is  now  expected  to  be 
available  by  August  1992.  The  final  EIS 
was  scheduled  to  be  completed  by 
August  1992.  It  is  now  expected  to  be 
completed  by  June  1993. 

Dated:  November  13, 1901. 
Marvin  C  Meier, 

Deputy  Regional  Forester. 

[FR  Doc.  91-27735  Filed  11-18-91;  8:45  am) 

HLUNQ  COOC  3410-11-11 


Management  Plan  for  the  Klickitat 
National  Recreation  River,  Klicldtat 
County,  WA 

AGENCY:  Forest  Service.  USDA. 
action:  Revision  of  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  The  Forest  Service  published 
a  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  in  the 
Federal  Register  (54  FR  14370)  on  April 
11, 1989,  for  the  Lower  Klickitat  River  in 
IGickitat  County,  Washington.  This 
segment  of  the  Klickitat  River  was 
designated  a  National  Recreation  River 
by  the  Columbia  River  Gorge  National 
Scenic  Area  Act  (Pub.  L  99-663.  Nov.  17, 
1986).  That  Notice  of  Intent  is  revised  to 
show  that  the  responsible  official  for 
this  river  planning  has  been  hereby 
delegated  to  the  Columbia  River  Gorge 
National  Scenic  Area  Manager. 
FOR  FURTHER  INFORMATION  CONTACT. 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Stephan  Mellor, 
Project  Manager,  Columbia  River  Gorge 
National  Scenic  Area,  902  Wasco 
Avenue,  Hood  River,  Oregon  97031, 
telephone  (503)  386-2333. 


Dated:  November  13, 199T. 
Richard  A.  Ferrerot. 

Deputy  Regional  Forester. 

[FR  Doc.  91-27733  Filed  11-18-91;  8:45  amj 

BttJJNa  COOC  34t»-11-« 

RHanagement  Plan  for  the  Wtiite 
Salmon  National  Scenic  River,  KHcldtat 
County.  WA 

agency:  Forest  Service,  USDA. 
action:  Revision  of  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  The  Forest  Service  published 
a  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  in  the 
Federal  Register  (53  FR  43248)  on 
October  26, 1988  for  the  Lower  White 
Salmon  River  in  Klickitat  County. 
Washington.  This  segment  of  the  White 
Salmon  River  was  designated  a  National 
Scenic  River  by  the  Columbia  River 
Gorge  National  Scenic  Area  Act  (Pub.  L 
99-663.  Nov.  17. 1986).  That  Notice  of 
Intent  is  revised  to  show  that  the 
responsible  official  for  this  nver 
planning  has  been  hereby  delegated  to 
the  Columbia  River  Gorge  National 
Scenic  Area  Manager. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  and  comments  abbut  this  EIS 
should  be  directed  to  Stephan  Mellor. 
Project  Manager.  Columbia  River  Gorge 
National  Scenic  Area.  902  Wasco 
Avenue,  Hood  River.  Oregon  97031. 
telephone  (503)  386-2333. 
Dated:  November  13, 1991. 
Ridiard  A.  Ferraro, 
Deputy  Regional  Forester, 
[FR  Doc  91-27734  Filed  11-18-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

(Docket  No.  911064-1264] 

Annual  Surveys  in  Manufacturing  Area 

agency:  Bureau  of  the  Census. 

Commerce. 

action:  Notice  of  determination. 

summary:  In  conformity  with  title  13. 
United  States  Code  (Sections  131. 182. 
224.  and  225),  I  have  determined  that 
annual  data  to  be  derived  from  the 
surveys  listed  below  are  needed  to  aid 
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the  efficient  performance  of  essential 
governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry.  The  data 
derived  from  these  surveys,  most  of 
which  have  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

for  further  information  contact. 
Gayiord  Worden  on  (301)  763-5850. 
SUPPLEMENTARY  INFORMATION:  The 

Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  title  13. 
United  States  Code.  These  surveys  will 
provide  continuing  and  timely  national 
statistical  data  on  manufacturing  for  the 
period  between  economic  censuses.  The 
next  economic  censuses  will  be 
conducted  in  1992.  The  data  collected  in 
these  surveys  will  be  within  the  general 
scope  and  nature  of  those  inquires 
covered  in  the  economic  censuses. 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  production;  some  provide 
data  on  stocks,  unfilled  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  all  or  a 
sample  of  establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  surveys. 

These  surveys  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB  Control  Numbers  0607-0392.  0607- 
0395.  0607-0476.  0607-0560.  0607-0625. 
and  0607-0650)  in  accordance  with  the 
Paperwork  Reduction  Act.  Public  Law 
96-511,  as  amended. 

Annual  Current  Industrial  Reports 

MA22F— Yam  production 

MA22K — Knit  fabric  production 

MA22Q— Carpels  and  rugs 

MA23D— Gloves  and  mittens 

MA24T— Lumber  production  and  mill  stocks 

MA28A — Inorganic  chemicals 

MA28B— Inorganic  fertilizer  materials  and 

related  products 
MA28C— Industrial  gases 
MA28F— Paint  and  allied  products 
MA28G — Pharmaceutical  preparations, 

except  biologicals 
MA31A— Footwear 
MA32C— Refractories 
MA32E — Consumer,  scientinc,  technical,  and 

industrial  glassware 
MA33A — Ferrous  castings 
MA33B— Steel  mill  products  { 

MA33E — Nonferrous  castings 
MA33L — Insulated  wire  and  Cable 
MA35A — Farm  machinery  and  lavm  and 

garden  equipment 
MA35D — Construction  machinery 
MA35F — Mining  machinery  and  mineral 

processing  equipment 
MA35J — Selected  industrial  air  pollution 

control  equipment 
MA35L — Internal  combustion  engines 


MA35M — Air-conditioning  and  refrigeration 

equipment 
MA35N— Fluid  power  products 
MA35P — Pumps  and  compressors 
MA35Q — Antifriction  bearings 
MA35R — Computers  and  office  and 

accounting  machines 
MA36A — Switchgear,  switchboard  apparatus. 

relays,  and  industrial  controls 
MA36E — Electric  housewares  and  fans 
MA36F — Major  household  appliances 
MA36H — Motors  and  generators 
MA36K — Wiring  devices  and  supplies 
MA36M— Radios,  televisions,  and 

phonographs 
MA38P — Communication  equipment 
MA36Q — Semiconductors  and  printed  circuit 

boards 
MA36R — Electromedical  equipmeint 
MA37D — Aerospace  orders 
MA38B — Selected  instruments  and  related 

products 

The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  frequent  surveys.  Accordingly, 
there  will  be  no  duplication  in  reporting. 
The  content  of  these  annual  reports  will 
-be  identical  with  that  of  the  monthly 
and  quarterly  reports. 

M20A — ^Flour  milling  products 

MQ22D — Consumption  on  the  woolen  system 

and  worsted  combing 
MQ23A— Apparel  (short  form) 
MQ23X — Sheets,  pillowcases,  and  towels 
MQ32A— Flat  glass 
MQ32D — Clay  construction  products 
M32G — Glass  containers 
M33D — Aluminum  producers  and  importers 
M33] — Inventories  of  steel  producing  mills 
MQ34E— Plumbing  fixtures 
MQ34H — Closures  for  containers 
MQ34K — Steel  shipping  drums  and  pails 
MQ36B— Electric  lamps 
MQ3eC— Fluorescent  lamp  ballasts 
M37G — New  complete  aircraft  and  aircraft 

engines,  except  military 
M37L-Truck  trailers 

Annual  Survey  of  Manufactures 

The  Annual  Survey  of  Manufactures 
collects  industry  statistics  such  as  total 
value  of  shipments,  employment, 
payroll,  work  hours,  capital 
expenditures,  cost  of  materials 
consumed,  supplemental  labor  costs, 
and  so  forth.  This  survey,  while 
conducted  on  a  sample  basis,  covers  all 
manufacturing  industries,  including  data 
on  plants  under  construction  but  not  yet 
in  operation. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0449)  in 
accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511,  as 
amended. 


Annual  Survey  of  Research  and 
Development 

A  survey  of  research  and 
development  (R&D)  activities  is 
conducted.  The  major  data  obtained  in 
this  survey  include  total  R&D 
expenditures  by  source  of  funds,  the 
number  of  scientists  and  engineers 
employed,  the  amounts  spent  for 
pollution  abatement  and  energy  R&D 
and,  for  comparative  purposes,  the  total 
net  sales  end  receipts  and  the  total 
employment  of  the  company. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  3145-0027)  in 
accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511,  as 
amended. 

Annual  Survey  of  Pollution  Abatement 
Costs  and  Expenditures 

The  Annual  Survey  of  Pollution 
Abatement  Costs  and  Expenditures  is 
designed  to  collect  from  manufacturers 
the  total  expenditures  by  industry  and 
geographic  area  to  abate  pollutant 
emissions.  The  survey  covers  current 
operating  costs  and  capital  expenditures 
to  abate  air  and  water  pollution  and 
solid  waste.  This  survey  also  will  obtain 
the  costs  recovered  from  abatement 
activities. 

This  survey  has  been  aprpoved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0176)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended. 

Annual  Survey  of  Plant  and  Equipment 
Expenditures 

The  Annual  Survey  of  Plant  and 
Equipment  Expenditures  is  designed  to 
collect  total  actual  and  planned 
expenditures  by  industry  for  new  plant 
and  equipment.  This  survey  covers  the 
part  of  total  nonfarm  business  not 
surveyed  each  quarter  by  the  quarterly 
survey  of  plant  and  equipment 
expenditures. 

The  annual  counterpart  of  the 
quarterly  survey  of  plant  and  equipment 
expenditures  will  cover  only  those 
companies  that  do  not  report  in  the 
quarterly  survey.  Accordingly,  there  will 
be  no  duplication  in  reporting.  Annual 
and  quarterly  expenditures  and  planned 
annual  expenditures  on  new  plant  and 
equipment  will  be  collected. 

These  surveys  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB  Control  Number  0607-0641)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended. 

The  report  forms  will  be  furnished  to 
firms  included  in  these  surveys.  Copies 
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of  survey  forms  are  available  on  request 
to  the  Director.  Bureau  of  the  Ceasus. 
Washington.  DC  20233. 

Conclusion 

I  have,  therefore,  directed  that  these 
annual  surveys  be  conducted  for  the 
purpose  of  collecting  the  data  as 
described. 

Dated:  November  12. 1991. 
B«rtMta  Everitt  Bryaal. 
Director,  Bureau  of  the  Census. 
|FR  Doc.  91-27761  Filed  11-18-81:  a45  ami 
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Foreign-Tracte  Zones  Board 

[Docket  71-91] 

Foreign-Trade  Zone  56— Oakland,  CA; 
Application  for  Subzone  Apple 
Computer  Plant,  Fremont,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Oakland, 
California,  grantee  of  FTZ  56,  requesting 
special-purpose  subzone  status  for  the 
electronic  data  processing  and 
communications  equipment 
manufacturing  plant  of  Apple  Computer. 
Inc.  (Apple).  located  in  Fremont, 
Alameda  County,  California.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
Blu).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  Gled 
on  November  5. 1991. 

Apple  is  an  international  producer  of 
personal  computers  and  related 
products  with  annual  sales  of  over  S5 
billion.  It  has  plants  in  the  United 
States,  the  United  Kingdom,  and 
Singapore. 

The  Apple  plant  (160000  sq.  ft  bldg. 
on  20-acre  site)  is  located  at  48233 
Warm  Springs  Boulevard,  Fremont. 
California.  The  facility  is  used  to 
produce  electronic  data  processing  and 
communication  products  including 
computers,  word  processors,  printers, 
displays,  telecommunications 
equipment,  instruments,  and  other 
related  products  and  components. 

Some  of  the  components  are 
purchased  from  abroad  including 
computer  processing  units,  keyboards, 
disc  drives,  monitors,  flat  panel 
displays,  printers,  power  supplies, 
motors,  batteries,  transformers,  circuit 
boards,  diodes,  integrated  circuits, 
resistors,  capacitors,  switches,  optical 
fibers,  recording  media,  plastic  and 
rubber  parts,  glass  envelopes,  springs, 
fasteners,  cable  and  other  related 
computer  components  and  supplies. 


Zone  procedures  would  exempt  Apple 
from  Customs  duty  payments  on  the 
foreign  components  used  in  products 
made  for  export.  On  domestic  sales,  the 
company  wishes  to  be  able  to  choose 
the  duty  rate  on  the  flnished  products 
(0.0-10.0  percent).  The  rates  on 
components  range  from  0.0  to  15.0 
percent.  The  application  indicates  that 
zone  savings  will  help  improve  the 
international  competitiveness  of  Apple's 
Fremont  plant. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  and 
report  to  the  Board.  The  committee 
consists  cf  Dennis  Puccinelli 
(Chairman),  Foreign  Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  Paul  Andrews, 
District  Director.  U.S.  Customs  Service, 
Pacific  Region,  P.O.  Box  2450,  San 
Francisco,  CA  94126:  and  Lt  Colonel 
Stanley  Phemambucq,  District  Engineer, 
U.S.  Army  Engineer  District  San 
Francisco,  211  Main  Street,  San 
Francisca  CA  94105. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  7, 1992. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  Federal  Building.  450  Golden 

Gate  Avenue,  San  Francisco, 

California  94102. 
Office  cf  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  room  3716. 

14th  &  Pennsylvania  Ave.,  NW., 

Washington.  DC  20230. 

Dated:  November  13, 1991. 
lohn  |.  Da  Pnnte.  Jr.. 

Executive  Secretary. 

|FR  Doc.  91-27807  Filed  11-18-91;  8:45  am] 
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[Docket  72-91] 

Foreign-Trade  Zone  76— Bridgeport, 
CT;  Application  for  Subzone;  NorMag, 
Inc.,  Steel  Electric  Transformer  Parts 
Plant,  Bridgeport,  CT 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Bridgeport,  grantee 
of  FTZ  76,  requesting  special-purpose 
subzone  states  for  the  electric 
transformer  parts  manufacturing  facility 
of  NorMag.  Ina  (NorMag)  (subsidiary  oif 
Surahammars  Bruks  AB,  Sweden), 
located  in  Bridgeport,  Coimecticut  The 
application  was  submitted  pursuant  to 


the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81  u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  5, 1991. 

The  NorMag  manufacturing  pl^nt    . 
(25.000  sq.  ft.)  is  located  at  250  Bishop 
Avenue  in  the  City  of  Bridgeport.  The 
facility  (50  employees)  is  used  to 
manufacture  distributed-gap,  steel, 
electrical  transformer  cores,  electrical 
steel  toroids  and  cut-to-length  steel 
shunts  for  the  domestic  market  and 
export.  The  primary  material  used  to 
produce  the  transformer  parts  is  silicon 
electrical  steel,  which  the  company 
purchases  from  both  domestic  and 
foreign  sources.  1 

Zone  procedures  would  exempt 
NorMag  from  Customs  duty  payments 
on  the  foreign  materials  used  in  its 
export  production.  On  its  domestic 
sales,  the  company  would  be  able  to 
choose  duty  rates  that  apply  to  finished  ' 
transformer  cores  (3.0%),  whereas  the 
foreign-sourced  silicon  electrical  steel  is 
dutiable  at  either  5.6  or  7.0  percent  The 
applicant  indicates  that  subzone  status 
would  help  improve  the  company's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  Victor  G. 
Weeren,  Assistant  Regional 
Commissioner,.U.S.  Customs  Service, 
Northeast  Region,  10  Causeway  Street, 
suite  801,  Boston,  Massachusetts  02222- 
1056;  and.  Colonel  Philip  Harris, 
Division  Engineer.  U.S.  Army  Engineer 
Division  New  England,  424  Trapelo 
Road,  Waltham.  Massachusetts  02254- 
9149. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited!  from 
interested  parlies.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  7, 1992. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 

Service,  120  Middle  Street,  Bridgeport, 

Connecticut  06609. 
Office  of  the  Executive  Secr^ary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716. 

14th  Street  and  Constitution  Avenue, 

NW.  Washington,  DC  20230. 
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Dated:  Novemtier  13, 19B1. 
lohn  |.  Da  Ptnte.  |r. 

Executive  Secretary. 

[FR  Doc.  91-27806  Filed  11-18-01;  8:43  am) 

nil  I  wtn  COM  ma  PI  M 

(Dockets  73-91  and  74-91] 

Foreign-Trade  Zone  9— Honolulu,  HI; 
Applications  for  Expansion  to  Include 
Sites  at  KIttel  (Maul  County)  and  Hilo 
(Hawaii  County),  HI 

Applications  have  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  State  of  Hawaii's 
Department  of  Business,  Economic 
Development  &  Tourism,  on  behalf  of 
the  State  of  Hawaii,  grantee  of  Foreign- 
Trade  Zone  9,  requesting  authority  to 
expand  the  zone  to  include  a  site  in 
Kihei  (Maui  County),  Hawaii,  adjacent 
to  the  Kahului  Customs  port  of  entry 
(Doc.  73-01),  and  a  site  in  Hilo  (Hawaii 
County),  Hawaii,  within  the  Hilo 
Customs  port  of  entry  (Doc.  74-01).  The 
applications  were  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C,  61a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  They  were  formally 
filed  on  November  5, 1991. 

On  February  15. 1965,  the  Board 
authorized  the  State  of  Hawaii  to 
establish  a  foreign-trade  zone  in 
Honolulu  (Board  Order  65.  30  FR  2377. 
2/20/65).  The  zone  project  was 
relocated  in  1982  (Board  Order  188, 47 
FR  18014. 4/27/82).  and  expanded  in 
1987  and  1988  (Board  Order  359,  52  FR 
33458,  9/3/87,  and  Board  Order  399,  53 
FR  47842. 11-28-88).  The  general- 
purpose  zone  currently  consists  of  three 
sites  within  the  Gty  and  County  limits 
of  Honolulu:  Site  1  (17  acres)  at  Pier  2  in 
Honolulu  Harbor  Site  2  (1,050  acres)  at 
the  James  Campbell  Industrial  park. 
Ewa;  and  Site  3  (109  acres)  at  the 
Mililani  Technology  Park,  MililanL 

The  applicant  is  now  requesting  two 
additional  sites,  one  on  the  Island  of 
Maui  and  one  on  the  Island  of  Hawaii. 
The  application  for  the  Maui  site  (Doc. 
73-91)  requests  zone  status  for  a  60-acre 
parcel  within  the  Maui  Research  and 
Technology  Park  (330  acres),  located  in 
Kihei  on  Piilani  Highway,  at  the 
intersection  of  Lipoa  Street  The  park  is 
being  developed  for  business/research 
and  high  technology  business  activity. 
The  park  is  owned  by  the  Maui  R&T 
Partners,  and  the  Maui  Economic 
Devebpment  Board  is  the  managing 
partner  for  the  project. 

The  application  for  the  Hilo  site  (Doc. 
74-91]  requests  zone  status  for  the  Hilo 
Industrial  Park  site  (31  acres)  in  the  Qty 
of  Hilo,  It  is  adjacent  to  the  Hilo 


International  Airport  complex.  Tbe  site 
is  being  developed  for  storage, 
distribution/ warehousing,  and  light 
Industrial/manufacturing  activity.  A 
20,000-8quare  foot  warehouse  is  planned 
for  initial  zone  activity.  The  site  is 
owned  by  the  State  of  Hawaii  and  will 
be  operated  by  the  County  of  Hawaii. 

No  manufacturing  approvals  are  being 
sought  for  either  site  at  this  time.  Such 
approvals  would  be  requested  from  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
applications  and  report  to  the  Board 
The  committee  consists  of  John  ).  Da 
Ponte,  Jr.  (Chairman).  Director.  Foreign- 
Trade  Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
George  Roberts,  District  Director,  U.S. 
Customs  Service.  Pacific  Region,  335 
Merchant,  226  Customhouse,  Honolulu. 
Hawaii  96613;  and  Lt.  Colonel  James  T. 
Muratsuchi,  District  Engineer.  U.S.  Army 
Engineer  District,  Honolulu,  Building 
230,  Fort  Shafter,  Hawaii  96656-544a 

As  part  of  its  investigation  the 
examiners  committee  will  hold  pubUc 
hearings  in  each  community.  The 
hearing  on  the  Maui  application  will  be 
held  at  9.30  a  jn^  December  11, 1991,  at 
the  Maui  Council  Chamber,  Maui 
County  Building.  200  South  High  Street, 
Wailuku,  Hawaii  96793.  The  hearing  on 
the  Hilo  application  will  be  held  on 
December  12, 1991, 9:30  a.m.,  at  the  State 
Building  (Conference  Rooms  B  and  C), 
First  Floor.  75  Aupuni  Street,  Hilo, 
Hawaii  96720. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearings. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  December  4, 
1991.  Instead  of  an  oral  presentation 
written  statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary  at  any  time  from 
the  date  of  this  notice  through  January 
13, 1992. 

Copies  of  the  applications  are 
available  for  public  inspection  at  the 
following  locations: 
Office  of  the  Port  Director,  U.S.  Customs 

Service,  Kahului  International  Airport, 

Kahului.  Hawaii  96732. 
Office  of  the  Port  Director,  U.S.  Customs 

Service,  Kuhio  Street,  P.O.  Box  912. 

Hilo.  Hawaii  96721, 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  room 

3716,  U.S.  Detjanment  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  2023a 


Dated:  Novemt>er  13. 1891. 
John  |.  Da  Poata.  |r. 

Executive  Secretary. 

[FR  Doc  91-27808  Filed  11-1»«:  8:45  amj 


Intemationel  Trade  Administration 

(A-549-502] 

Certain  Circular  Welded  Cart>on  Steel 
Pipes  and  Tut>es  From  Thailand;  Final 
Results  of  Antidumping  Duty 
Administrattve  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review, 

SUMMAitv:  On  October  22, 1990,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  lliailand.  The  review  covers 
shipments  of  pipe  and  tube  to  the  United 
States  by  four  exporters  during  the 
period  March  1, 1987  through  February 
29, 1988.  We  preHminarily  foimd  that 
dumping  margins  exist 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioners,  two 
respondents,  and  several  interested 
parties.  Based  on  our  analysis  of 
comments  received,  the  dumping 
margins  have  changed  from  the 
preliminary  results. 

EFFCCnvi  OATC:  November  19, 1991. 

FOR  FUfrrHCN  INFOfmATION  CONTACT: 

Alain  Letort  or  Richard  Weible,  Office 
of  Agreements  Compliance.  Import 
Administration.  International  "Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone  (202)  377-3793  or  telefax  (202) 
377-1288. 

•UPPLEMENTARV  INFORMATION: 

Background 

On  October  22, 1990,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order  on 
certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  for  the 
period  March  1, 1987  through  February 
20. 1968  (55  FR  42596).  The  Department 
has  now  completed  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"). 


I 
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Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tubes  with  an 
outside  diameter  of  0.375  inch  or  more 
but  not  exceeding  16  inches.  These 
products,  which  are  commonly  referred 
to  in  tne  industry  as  "standard  pipe"  or 
"structural  tubing."  are  hereinafter 
designated  as  "pipe  and  tube."  Until 
January  1. 1989,  this  merchandise  was 
classifiable  under  item  numbers 
610.3231,  610.3234.  610.3241.  610.3242. 
610.3243.  610.3252.  610.3254.  610.3256. 
610.3258.  and  610.4925  of  the  Tariff 
Schedules  of  the  United  States, 
Annotated  ("TSUSA").  Pipe  and  tube  is 
now  classifiable  under  item  numbers 
7306.30.1000,  7306.30.5025,  7306.30.5032. 
7306.30.5040.  7306.30.5055,  7306.30.5085. 
and  7306.30.5090  of  the  Harmonized 
Tariff  Schedule  ("HTS").  As  with  the 
TSUSA  numbers,  the  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  product 
description  remains  dispositive. 

This  review  covers  shipments  made 
by  four  exporters  of  pipe  and  tube  from 
Thailand  to  the  United  States  during  the 
period  March  1. 1987  through  February 
29, 1988.  The  exporters  covered  by  this 
review  are  Saha  Thai  Steel  Pipe  Co..  Ltd. 
("Saha  Thai"),  Siam  Steel  Pipe  Import- 
Export  Co.,  Ltd.  ("Siam  Steel").  Thai 
Hong  Steel  Pipe  Co..  Ltd.  ("Thai  Hong"), 
and  Thai  Union  Steel  Co..  Ltd.  ("Thai 
Union"). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  the  review.  We 
received  timely  comments  from  the 
petitioners,  the  Standard  Pipe 
Subcommittee  of  the  Committee  on  Pipe 
and  Tube  Imports  and  its  individual 
members;  two  respondents,  Saha  Thai 
and  Siam  Steel;  and  certain  interested 
parties.  Intrepid  Inc.  ("Intrepid")  and  the 
Ad  Hoc  Coalition  of  Pipe  Importers  ("the 
Coalition").  In  addition,  on  January  11, 
1991,  we  held  a  hearing  at  which 
interested  parties  had  the  opportimity  of 
presenting  their  views  orally. 

Comment  1:  Petitioners  argue  that  the 
Department  erred  in  accepting  Saha 
Thai's  calculation  of  production  costs, 
which  include  revenues  from  sales  of 
flat  bar  made  from  coil  scrap.  Citing  our 
notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Titanium  Sponge 
from  Japan  (49  FR  38687— October  1. 
1984),  where  a  similar  situation 
occurred,  petitioners  claim  that 
revenues  from  sales  of  flat  bar  should  be 
excluded  from  Saha  Thai's  production 
costs  because  (a)  flat  bar  is  not  a  by- 
product of  the  manufacture  of  pipe  and 


tube,  but  rather  an  intermediate  product, 
since  it  is  manufactured  on  separate 
machinery  not  used  in  producing  pipe 
and  tube,  (b)  the  quantity  of  production 
of  flat  bar  is  decided  by  management 
independently  from  the  production  of 
pipe  and  tube,  and  (c)  the  production  of 
flat  bar  is  not  an  unavoidable 
consequence  of  manufacturing  pipe  and 
tube  (Saha  Thai  could,  like  others, 
simply  dispose  of  the  steel  scrap  on  the 
open  market).  Petitioners  assert, 
therefore,  that  the  Department  should 
treat  the  scrap  transferred  to  Saha 
Thai's  flat-bar  department  as  sold  to 
that  department  and  substitute  this 
revenue  for  revenues  from  sales  of  flat 
bar  in  Saha  Thai's  production-cost 
calculations. 

Saha  Thai  replies  that  (a)  flat  bar  is 
produced  on  a  machine  directly  adjacent 
to  the  slitting  machine  used  in  producing 
pipe  and  tube,  (b)  the  production  of  flat 
bar  is  determined  entirely  by  the 
production  of  pipe  and  tube,  and  (c)  the 
excess  material  used  for  flat  bar  is  an 
unavoidable  consequence  of  slitting 
narrow  steel  coils  for  the  production  of 
pipe  and  tube. 

Department's  Position:  We  agree  with 
petitioners.  Flat  bar  is  not  a  by-product 
of  the  manufacture  of  pipe  and  tube; 
rather,  it  is  the  product  of  further 
processing  of  the  steel  scrap  resulting 
from  the  manufacture  of  pipe  and  tube. 
Therefore,  the  revenues  from  the  scrap 
used  in  the  production  of  flat  bar  should 
not  be  based  on  the  price  of  the  finished 
flat  bar,  but  rather  on  the  revenues  from 
the  sale  of  scrap  to  unrelated 
purchasers.  We  have  adjusted  Saha 
Thai's  production  costs  accordingly, 
substituting  for  finished  flat-bar 
revenues  the  revenues  from  scrap  sales 
to  unrelated  purchasers  in  Saha  Thai's 
production-cost  calculations. 

Comment  2:  Petitioners  assert  that  the 
Department  should  revise  the 
adjustment  for  coil  costs  in  the 
calculation  of  production  costs  for  Saha 
Thai's  galvanized  threaded  and  coupled 
("GTC")  pipe.  Petitioners  claim  that  the 
adjustment  should  reflect  the  weight  of 
the  zinc  actually  on  the  pipe,  rather  than 
the  entire  weight  of  the  zinc  consumed 
in  the  production  of  this  kind  of  pipe. 

Saha  Thai  argues  that  an  adjustment 
to  its  coil  costs  due  to  zinc  usage  is 
unnecessary  since  its  cost  calculations 
did  not  reflect  the  total  weight  of  zinc 
consumed  in  the  production  of  this  pipe. 
Saha  Thai  claims  that  the  quantity  of 
zinc  actually  used  to  meet  British 
Standard  specifications  was 
significantly  greater  than  the  level 
specified.  "The  excess  use  of  zinc  went 
towards  a  thicker  than  standard  zinc 
coating  on  the  pipe  and  increased  dross 


and  ash.  It  notes  that  it  included  the 
thicker  zinc  coating  in  the  weight 
adjustment,  but  did  not  include  the 
weight  of  dross  and  ash  in  its  coil 
weight  adjustment,  as  evidenced  by  the 
difference  between  the  average  annual 
gross  zinc  usage  and  the  average  annua' 
net  zinc  on  the  pipe. 

Department's  Position:  We  agree  with 
respondent  that  an  adjustment  to  coil 
costs  is  unnecessary  because  Saha 
Thai's  zinc  cost  was  not  based,  as 
petitioners  allege,  on  the  total  quantity 
of  zinc  consumed  in  the  production  of 
GTC  pipe.  We  reviewed  Saha  Thai's 
production  cost  calculations  and 
ascertained  that  Saha  Thai's  weight 
adjustment  is  net  of  dross  and  ash. 
thereby  reflecting  the  weight  of  the  zinc 
actually  on  the  pipe. 

Comment  3:  Petitioners  contend  that 
the  Department  erred  in  applying  Saha 
Thai's  production  costs  for  British 
Standard  Medium  ("BS-M")  pipe  to  pipe 
meeting  British  Standard  Light  ("BS-L"). 
British  Standard  Heavy  ("BS-H"),  and 
British  Standard  Special  ("BS-S ") 
specifications.  Petitioners  claim  that  the 
forming  and  galvanizing  costs  for  BS-S, 
BS-L,  and  BS-H  pipe  differ  from  those  of 
BS-M  pipe.  Petitioners  request, 
therefore,  that  the  Department  use 
information  already  on  the  record  of  this 
proceeding  to  adjust  production  costs  to 
account  for  differences  in  labor,  factory 
overhead,  and  zinc  costs  between  BS-H, 
BS-L,  and  BS-S  pipe  on  the  one  hand, 
and  BS-M  pipe  on  the  other  hand. 

Saha  Thai  does  not  disagree  with 
petitioners'  point  in  principle,  but 
contends  that  the  Department  should 
not  include  labor  and  other  costs  in 
building  up  the  zinc  cost  for  each  type  of 
pipe  because  these  costs  are  already 
included  in  labor  and  factory  overhead 
costs. 

Department's  Position:  We  agree  with 
petitioners  and  have  used  Saha  Thai's 
verified  information  to  adjust 
respondent's  production  costs  for  BS^ 
BS-H,  and  BS-S  pipe  in  order  to  reflect 
differences  in  labor,  factory  overhead, 
and  zinc  costs  with  BS-M  pipe.  We  do. 
however,  agree  with  Saha  Thai  that 
labor  and  other  costs  used  in  building 
zinc  costs  are  already  included  in  labor 
and  factory  overhead  costs  and, 
therefore,  have  made  no  adjustment  for 
these  costs. 

Comment  4:  Petitioners  argue  that  the 
Department  erred  in  comparing 
galvanized  fence  tubing  ("GFT')  sold  by 
Saha  Thai  in  the  United  States  to  BS-S 
or  BS-L  pipe  sold  in  the  home  market, 
because  there  are  significant  differences 
in  wall  thickness  and  surface  area  to  be 
galvanized  between  BS-S  or  BS-L  pipe 
and  GFT.  Ideally,  petitioners  claim,  the 
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Department  should  have  compared  GFT 
to  BS-M  pipe  and  made  an  adjustment 
to  foreign  market  value  for  di^erences 
in  physical  characteristics  of  the 
merchandise  ("diffmer"),  Because, 
however,  there  is  no  information  on  the 
record  that  would  allow  the  Department 
to  calculate  diffmer  adjustments 
between  GFT  and  BS-M  pipe, 
petitioners  suggest,  as  an  alternative, 
that  the  Department  use  information 
already  on  the  record  of  this  proceeding 
and  calculate  diffmer  adjustments  to 
reflect  differences  in  the  quantity  of  zinc 
required  to  coat  GFT  and  either  BS-S  or 
BS-L  pipe. 

Department's  Position:  We  agree  with 
petitioners.  We  compared  GFT  to  either 
BS-S  or  BS-L  pipe  in  similar  sizes  and 
made  adjustments  for  differences  in  zinc 
coating,  using  Saha  Thai's  verified  data 
for  these  products. 

Comment  5:  Petitioners  contend  that, 
because  Saha  Thai  reported  home- 
market  sale  prices  on  a  theoretical- 
weight  basis  and  U.S.  sales  on  an 
actual-weight  basis,  the  Department 
should  convert  Saha  Thai's  net  home- 
market  prices  to  an  actual-weight  basis 
using  Saha  Thai's  verified  conversion 
formula,  in  order  to  permit  "apples-to- 
apples"  comparisons. 

Department's  Position:  We  agree.  For 
piuposes  of  calculating  Saha  Thai's  final 
dumping  margins,  we  took  into  account 
Saha  Thai's  verified  conversion  factor 
and  converted  all  home-market  prices  to 
an  actual-weight  basis. 

Comment  6:  Petitioners  argue  that  the 
Department  erred  in  calculating  the 
indirect  tax  liability  that  the  exported 
merchandise  would  have  incurred,  had 
it  been  taxed,  by  applying  the  rate  of 
business  tax  in  Thailand  to  the  c.  &  f.  or 
c.i.f.  packed  value  of  the  merchandise 
sold  in  the  United  States,  since 
merchandise  sold  in  the  home  market 
does  not  normally  incur  ocean  freight 
and  marine  insurance  charges. 
Therefore,  petitioners  claim,  the 
Department  should  have  calculated  the 
business  tax  after,  rather  than  before, 
deducting  ocean  freight  and  marine 
insurance  from  United  States  price. 

Saha  Thai  contends  that  the 
Department  acted  properly  since  the 
business  tax  is  calculated  in  Thailand 
on  gross  sales  receipts,  including 
revenues  related  to  transportation 
services  provided  by  the  seller.  Saha 
Thai  argues  that  the  statute  directs  the 
Department  to  adjust  United  States 
price  for  the  amount  of  tax  that  would 
have  been  charged  on  U.S.  sales  had 
they  not  been  exempted  from  taxation 
by  reason  of  exportation,  and  not  for  the 
amount  of  tax  borne  by  home-market 
sales  or  by  U.S.  sales  adjusted  to  some 


basis  equivalent  to  that  of  home-market 
sales. 

Department's  Position:  We  agree  with 
respondent.  Section  772(d)(1)(C)  of  the 
Act  provides  that  the  Department  must 
increase  United  States  price  by: 

(l)he  amount  of  any  taxes  imposed  in  the 
country  of  exportation  directly  upon  the 
exported  merchandise  (*  *  ')  which  have  not 
been  collected  by  reason  of  the  exportation 
of  the  merchandise  to  the  United  States,  but 
only  to  the  extent  that  such  taxes  are  added 
to  or  included  in  the  price  of  such  or  similar 
merchandise  when  sold  in  the  country  of 
exportation. 

The  amount  to  be  added  to  United 
States  price  is  the  amount  of  business 
tax  that  the  government  of  Thailand 
would  have  assessed  against  the 
exported  goods  had  they  been  subject  to 
the  tax.  Because  Thailand  does  not,  in 
practice,  assess  a  business  tax  against 
exports,  this  inquiry  is  unavoidably 
hypothetical.  The  most  reasonable 
assumption  we  can  make  in  imputing  a 
business  tax  on  U.S.  sales,  however,  is 
that  the  government  of  Thailand  would 
calculate  such  a  tax  using  a  tax  base 
equivalent  to  that  used  for  calculating 
the  business  tax  on  goods  sold  in  the 
home  market.  Therefore,  we  essentially 
attempt  to  apply  the  home-market  tax 
law  to  the  export  sales. 

To  the  extent  possible,  we  attempt  to 
calculate  the  U.S.  tax  base  in  the 
manner  most  comparable  to  the  tax  base 
for  home-market  sales,  including  in  the 
U.S.  tax  base  the  same  level  of  expenses 
(rather  than  the  same  expenses) 
included  in  the  home  market  tax  base. 
Therefore,  if  the  foreign  law  charges  the 
business  tax  against  an  ex-factory  price, 
we  use  a  U.S.  ex-factory  price  as  the 
U.S.  tax  base.  Conversely,  if  the  home- 
market  tax  is  charged  against  a 
delivered  price,  we  should  use  a 
delivered  U.S.  price  as  the  U.S.  tax  base. 
Such  a  U.S.  tax  base  would  include 
home-market  inland  movement  charges, 
ocean  freight,  the  value  added  to  the 
merchandise  in  the  United  States,  and 
so  forth.  Once  the  U.S.  tax  base  is 
determined,  we  multiply  it  by  the  home- 
market  tax  rate  and  add  the  product  to 
United  States  price.  We  then  make  a 
circumstance-of-sale  adjustment  to 
foreign  market  value  for  differences 
between  the  home-market  and  the  U.S. 
business  tax. 

In  the  instant  case,  in  accordance  with 
the  Department's  policy,  we  have 
calculated  the  business  tax  on  U.S.  sales 
based  on  the  c.  &  f.  or  f.o.b.  value  of  the 
imported  merchandise,  as  appropriate, 
because  the  Thai  business  tax  is 
calculated  on  gross  sales  receipts. 

Comment  7:  Petitioners  argue  that 
Thai  Union  significantly  understated  its 
production  costs  for  CTC  pipe  by  (a) 


assuming  that  the  entire  weight  of  the 
zinc  consumed  in  the  production  of  pipe 
is  equal  to  the  amount  of  zinc  speciHed 
in  the  applicable  industry  standard,  yet 
also  claiming  a  credit  for  zinc  dross  and 
ash;  and  (b)  not  including  the  cost  of 
couplings.  Petitioners  contend  that  the 
Department  should  use  information 
submitted  on  the  record  by  Thai  Union 
to  adjust  its  production  cost  for  GTC 
pipe,  by  calculating  (1)  the  per-ton  cost    . 
of  zinc  coating  based  on  the  respective 
quantities  of  zinc  purchased  and  pipe 
produced  in  1987,  and  (2)  the  cost  of 
couplings  based  on  average  coupling 
costs  and  the  quantity  of  couplings 
consumed  per  ton  of  GTC  pipe 
produced.  Petitioners  have  recalculated 
Thai  Union's  production  costs  for  GTC 
pipe  on  that  basis. 

The  Coalition  and  Siam  Steel,  while 
not  contesting  petitioners'  claim  that 
Thai  Union  understated  its  production 
costs  for  GTC  pipe  on  both  counts, 
contend  that  petitioners'  calculations 
grossly  overstate  the  cost  differential 
between  galvanized  and  black  pipe  far 
more  than  Thai  Union  understates  it. 
The  Coalition  and  Siam  Steel  suggest 
that  the  Department  consider  the 
responses  of  other  verified  pipe 
producers  to  determine  what  percentage 
of  zinc  is  usually  lost  in  the  galvanizing 
process. 

Department 's  Position:  We  agree  with 
petitioners.  Thai  Union's  production  cost 
calculations  seriously  understate  the 
quantity  of  zinc  actually  on  GTC  pipe 
and  do  not  include  the  cost  of  couplings. 
Petitioners'  calculation  of  the  production 
cost  for  GTC  pipe,  based  on  information 
submitted  at  various  times  by  Thai 
Union,  is  the  best  information  currently 
available  on  the  record.  Therefore,  we 
have  substituted  the  GTC  production 
cost  calculated  by  petitioners  for  that 
submitted  by  Thai  Union. 

Comment  8:  Petitioners  suggest  that 
Thai  Union  o^ered  no  conclusive 
evidence  to  support  its  claim  that  it 
incurred  no  credit  expense  on  sales  to 
the  United  States.  Since  the  record 
shows  that  there  was  actually  a  lag  time 
between  shipment  and  receipt  of 
payment,  petitioners  argue  that  the 
Department  should  impute  credit  costs 
to  "Thai  Union's  U.S.  sales  using,  as  best 
information  otherwise  available,  the 
average  lending  rate  for  Thailand  as 
reported  in  the  International  Financial 
Statistics  of  the  International  Monetary 
Fund  ("IMF"). 

The  Coalition  supports  Thai  Union's 
claim  that  it  incurred  no  credit  costs  on 
U.S.  sales  since  all  such  sales  were 
made  based  on  at-sight  letters  of  credit. 
In  addition,  the  Coalition  denies  that 
there  was  a  substantial  time  lag 
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between  shipment  and  payment  dates. 
Should  the  Department  decide  to  Impute 
a  credit  cost  to  Thai  Union's  U.S.  sales, 
the  Coalition  argues  that  the  Department 
offset  any  adjustment  for  differences  in 
circumstances  of  sale  with  respect  to 
credit  expenses  by  short-term  interest 
income.  The  Coalition  suggests  that  the 
offset  be  apportioned  to  all  U.S.  sales 
based  on  the  value  of  each  sales 
observation,  or  by  deriving  a  per-ton 
adjustment  to  the  cost  of  credit.  The 
Coalition  also  asks  that  the  Department 
use  the  actual  interest  rate  paid  by  Thai 
Union  to  calculate  any  possible  credit 
expense  rather  than  the  national  short- 
term  interest  rate,  as  petitioners  suggest 
Department's  Posit  Jon:  We  agree  with 
petitioners  on  both  counts  and  have 
imputed  a  credit  cost  to  Thai  Union's 
U.S.  sales  using  the  methodology 
suggested  by  petitioners.  The  record 
shows  that  there  was  in  fact  a  time  lag 
between  shipment  and  payment  dates. 
We  have  not  used  the  interest  rate 
suggested  by  the  Coalition  since  what 
the  Coalition  claims  to  be  Thai  Union's 
company-specific  interest  rate  is  really 
an  approximation  thereof  based  on  the 
ratio  of  Thai  Union's  interest  payments 
in  1987  over  the  company's  total  debt 
outstanding  in  that  year.  This 
methodology  is  inappropriate  for 
calculating  an  interest  rate  on  short-term 
debt,  because  it  ignores  the  fact  that 
total  debt  includes  both  long-term  and 
short-term  debt,  and  does  not  take  into 
account  such  factors  as  grace  periods  or 
balloon  payments  which  may  also  exist 
Although  the  Department  prefers  to  use 
data  from  a  respondent  company's 
actual  borrowing  experience  in  its  credit 
cost  calculations,  in  this  case  the  lack  of 
information  on  the  record  as  to  the  exact 
nature  and  terms  of  Thai  Union's  debt 
leads  the  Department  to  believe  that  the 
IMFs  country-wide  lending  rate,  which 
is  the  maximum  rate  charged  by 
commercial  banks  for  short-term  export- 
related  loans,  is  a  more  objective 
indicator  of  short-term  commercial 
credit  costs  in  Thailand  than  the  other 
alternative  presented.  Therefore,  the 
Department  has  used  the  IMFs  lending 
rate  as  the  best  information  otherwise 
available  (BIA)  in  this  case,  in 
accordance  with  section  776(c)  of  the 
Act 

Furthermore,  we  cannot  accede  to  the 
Coalition's  request  that  we  offset  any 
imputed  credit  expenses  on  U.S.  sales 
with  interest  income,  since  we  only 
address  this  type  of  offset  when  the 
credit  expense  adjustment  is  based  on  a 
respondent's  actual  borrowing 
experience.  In  the  instant  case,  the 
adjustment  for  differences  in  credit 
expenses  is  based  on  an  estimate,  using 


the  IMFs  average  short-term  lending 
rate  in  Thailand  as  BIA. 

Comment  9:  Saha  Thai  argues  that  the 
Department  acted  improperly  in  denying 
the  upward  adjustment  it  claimed  to 
purchase  price,  pursuant  to  section 
772(d)(1)(D)  the  Act  in  the  amount  of 
estimated  countervailing  duties 
collected  upon  entry  of  the  subject 
merchandise  in  the  United  States. 

Department's  Position:  Although  the 
Department  maintains  its  position  that 
such  an  adjustment  can  only  be  made  to 
offset  countervailing  duties  imposed  at 
time  of  entry  (and  not  to  offset  a  cash 
deposit  for  estimated  countervailing 
duties),  this  issue  is  now  moot  as  a 
result  of  the  Department's  publication  of 
a  notice  of  "Final  Results  of 
Countervailing  Duty  Administrative 
Review"  with  respect  to  the  subject 
merchandise  on  June  4, 1991  in  the 
Federal  Register  (56  FR  25407).  In 
accordance  with  section  772(d)(1)(D)  the 
Act  we  have  made  an  upward 
adjustment  to  purchase  price  to  offset 
countervailing  duties  imposed  as  a 
result  of  that  notice. 

Comment  10:  Saha  Thai  argues  that 
the  Department  erred  in  assiuning  that 
the  difference-in-merchandise 
adjustment  ("diffmer")  it  claimed  with 
respect  to  four-inch  galvanized  plain- 
end  ("CPE")  pipe  in  the  fourth  quarter  of 
1987  was  a  typographical  error. 
Consequently,  the  Department's  "carry 
over"  to  the  fourth  quarter  of  a  diffmer 
used  in  previous  quarters  is  erroneous 
and  should  be  corrected  in  the  final 
results  of  the  administrative  review. 

Petitioners  contend  that  the 
Department  was  correct  in  assuming 
that  the  diffmer  reported  by  Saha  Thai 
for  four-inch  CPE  pipe  in  the  last  quarter 
of  1987  was  a  typographical  error  since 
the  figure  was  substantially  different 
from  those  of  the  previous  quarters. 

Department's  Position:  We  agree  with 
respondent  After  checking  the 
verification  exhibits,  we  found  that  the 
diffmer  originally  reported  by  Saha  Thai 
was  a  correct  and  verified  figure,  and 
have  amended  our  calculations 
accordingly. 

Comment  11:  Saha  Thai  points  out 
that  it  erroneously  reported  a  GTC  sale 
as  a  BTC  sale  in  observation  4488  of  its 
U.S.  sales  listing,  and  requests  that  the 
Department  correct  this  error  in  the  final 
results  of  administrative  review. 

Department's  Position:  We  agree,  and 
have  done  so. 

Comment  12:  Slam  Steel  argues,  for 
reasons  that  it  has  requested  be  treated 
as  proprietary,  that  the  Department 
erred  in  refusing  to  verify  its  response 
and  in  using  information  submitted  by 


Thai  Union  as  the  best  information 
otherwise  available. 

Department's  Position:  We  disagree 
with  Siam  Steel.  We  stated  our  reasons 
for  refusing  to  verify  the  information 
submitted  by  Siam  Steel  in  the 
proprietary  version  of  our  letter  of  June 
8. 1989  to  Willkie  Farr  ft  Gallagher, 
which  is  in  the  official  record  of  this 
proceeding. 

Comment  13:  Intrepid  argues  that 
certain  BS-L  pipe  is  not  within  the  scope 
of  the  merchandise  covered  by  the 
order. 

Department's  Position:  The  Court  of 
International  Trade  ( "CIT')  recently 
upheld  the  Department's  determination 
that  this  product  is  within  the  scope  of 
the  antidumping  duty  order  (see  Intrepid 
v.  United  States,  Ct  Int'l  Tr..  Slip  Op. 
91-64,  July  26, 1991).  Therefore,  this 
issue  is  now  moot 

Comment  14:  The  Coalition  argues 
that  the  Department  acted  arbitrarily  In 
denying  Thai  Union  an  upward 
adjustment  to  United  States  price  for 
duty  drawback  payments  because  Thai 
Union  allegedly  failed  to  document  the 
amount  of  such  payments.  The  Coalition 
contends  that  Thai  Union  submitted 
specific  information  concerning  these 
import  duty  rebates. 

Department's  Position:  We  disagree. 
As  stated  in  the  verification  report,  even 
though  Department  officials  spent 
several  days  at  verification  discussing 
the  issue  of  duty  drawback  with  Thai 
Union  officials,  none  of  Thai  Union's 
representatives  was  able  to  explain  the 
documentation  contained  in  Thai 
Union's  duty  drawback  file,  to 
reconstruct  the  figures  reported  in  the 
response,  or  even  to  suggest  how  a  duty 
drawback  figure  for  each  individual  sale 
should  be  computed.  During  the 
verification,  Department  officials 
discovered  that  the  tax  certificate  chart 
shown  to  them  was  incomplete  and  that 
there  were  additional  shipments  not 
appearing  on  the  chart  When,  after 
several  days.  Thai  Union 
representatives  were  still  unable  to 
document  the  duty  drawback  payments 
the  company  had  received.  Department 
officials  terminated  the  verification. 

Comment  15:  The  Coalition  observes 
that  U.S.  sales  observations  374  and  388 
were  duplicated  in  the  Department's 
printout  of  Thai  Union's  sales  listing. 
Because  these  duplicate  observations 
may  have  overstated  the  dumping 
margin,  the  Coalition  requests  that  this 
problem  be  corrected. 

Department's  Position:  We  have 
corrected  this  problem  in  our  final 
calculations. 

Comment  16:  The  Coalition  observes 
that  the  computer  program  used  by  the 
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Department  in  its  preliminary  margin 
calculations  may  not  have  operated  as 
intended,  since  the  Department's 
weighted-average  home-market  price  for 
five-inch  black  plain-end  pipe  in 
September  1987  excluded  two  sales  that 
were  more  similar  and 
contemporaneous  to  the  U.S.  sales  being 
compared.  The  Coalition  requests  that 
the  Department's  calculations  be  revised 
to  take  these  two  sales  into  account 

Department's  Position:  We  disagree. 
We  have  carefully  reviewed  our 
computer  program  and  stand  by  its 
accuracy.  The  home-market  sales  that 
the  Coalition  correctly  observes  were 
more  similar  and  more  proximate  to  the 
U.S.  sales  being  compared  were 
disregarded  because  they  were  made  at 
prices  that  were  below  the  cost  of 
production. 

Comment  17:  The  Coalition  observes 
that  the  Department  was  inconsistent  in 
its  application  of  its  "90  days  back/60 
days  forward"  rule  in  calculating  "Thai 
Union's  preliminary  margins.  When 
there  was  no  identical  match  in  the 
home  market  within  the  90/60  "window" 
for  a  U.S.  sale,  the  Department,  in  some 
instances,  went  outside  the  window  to 
find  a  matching  home-market  sale  and. 
in  other  instances,  used  constructed 
value.  The  Department's  home-market 
comparisons,  the  Coalition  claims,  were 
not  always  the  most  appropriate  or 
proximate  in  time.  The  Coalition  cites 
certain  instances  where  use  of 
constructed  value  would  have  resulted 
in  a  smaller  differential  between  United 
States  price  and  foreign  market  value. 

Department's  Position:  SecUon 
773(a)(1)  of  the  Act  directs  the 
Department  to  determine  foreign  market 
value  "at  the  time"  of  the  U.S.  sale.  In 
implementing  this  provision,  the 
Department  has  developed  the  so-called 
90/60  day  contemporaneity  rule, 
whereby  the  Department  uses,  if 
possible,  a  monthly  weighted  average  of 
home-market  or  third-country  prices  of 
such  merchandise  in  the  month  of  the 
U.S.  sale.  If  there  are  no  home-market  or 
third-country  sales  in  the  month  of  the 
U.S.  sale,  we  then  use  sales  in  the  prior 
month.  If  there  are  still  no  sales,  we  then 
search,  in  the  following  order,  the 
second  month  before,  the  third  month 
before,  the  month  after,  and.  finally,  the 
second  month  after,  the  U.S.  sale.  (See, 
e.g..  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Valves 
and  connections,  of  Brass,  for  Use  in 
Fire  Protection  Systems  from  Italy  (56 
FR  5388;  February  11. 1991),  comment  4; 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Iron 
Construction  Castings  from  Brazil  (55  FR 
26238:  )une  27. 1990).  comment  15:  Final 


Results  of  Antidumping  Duty  i 

Administrative  Review;  Brass  Sheet  and 
Strip  from  the  Republic  of  Korea  (54  FR 
33257;  August  14. 1989).  comment  3.) 

We  applied  the  90/80  day  rule  to  Thai 
Union's  home-market  sales,  in  a  marmer 
consistent  with  the  Department's 
practice  as  described  above.  In  certain 
instances,  however,  we  were  unable  to 
find  home-market  sales  within  the  90/60 
day  "window."  In  those  cases,  we  used 
constructed  value  as  foreign  market  \ 
value,  consistently  with  the 
Department's  past  practice. 

While  it  may  be  true,  as  the  Coalition 
contends,  that  for  certain  transactions, 
comparing  purchase  price  with 
constructed  value  rather  than  with  sales 
of  similar,  contemporaneous 
merchandise  in  the  home  market  would 
have  yielded  lower  dumping  margins, 
the  fact  that  different  methodologies 
yield  different  results  is  not  perse  a 
reason  for  the  Department  to  depart 
from  its  normal  practice,  which  is  based 
on  neutral,  objective,  and  predictable 
criteria  not  specific  to  any  particular 
case. 

Comment  IB:  The  coalition  alleges 
that  an  excessive  delay  in  making 
disclosure,  combined  with  a  multiplicity 
of  analytical  errors,  violated  the 
Department's  own  regulations,  deprived 
the  Coalition's  members  and  Thai  Union 
of  sufficient  time  to  analyze  the 
preliminary  results  of  the  review,  and 
violated  the  Coalition's  right  to  due 
process  under  the  Constitution  of  the 
United  States.  The  coalition  also  alleges 
that  because  the  Department's 
preliminary  calculations  contained 
numerous  errors,  it  is  likely  that  the 
Coalition  would  have  discovered 
additional  errors  if  given  more  time. 

Department's  Position:  We  disagree 
with  the  Coalition.  The  Department 
fulfilled  its  obligations  vis-a-vis  the 
Coalition  when  it  published,  in  the 
Federal  Register,  notices  of  (a) 
opportunity  to  request  an  administrative 
review  on  March  8, 1988  (53  FR  7383); 
and  (b)  initiation  of  an  administrative 
review  on  April  27. 1988  (53  FR  15083). 

This  review  was  ongoing  for  more 
than  two  years  before  the  Coalition  first 
identified  itself  as  an  interested  party  in 
this  proceeding.  Despite  the  fact  that 
Thai  Union  ceased  to  be  represented  by 
legal  counsel  on  September  17, 1990, 
over  two  months  before  the  publication 
of  the  preliminary  results  of  the  review, 
and  despite  the  fact  that  the  verification 
reports  for  Thai  Hong  and  Thai  Union, 
issued  on  November  7, 1989,  made  it 
apparent  that  the  preliminary  results  of 
the  review  would  be  based  on  the  best 
information  otherwise  available,  for 
Thai  Hong  entirely  and  for  Thai  Union 


in  part,  the  Coalition  waited  until  the 
fifth  day  after  the  publication  of  the 
preliminary  results  to  file  a  letter  of 
appearance  as  an  interested  party  in 
this  proceeding. 

The  members  of  the  Coalition  were 
given  access  to  our  preliminary 
calculations  under  administrative 
protective  order  ("APO")  on  December 
5, 1990,  three  weeks  before  the  case 
briefs  were  due  and  five  weeks  before 
the  date  of  the  hearing,  well  within  the 
parameters  normally  observed  by  the 
Department.  The  Department  agrees 
with  petitioners'  comment  that  it  cannot 
be  held  responsible  for  a  party's  timing 
as  to  when  to  apply  for  disclosure  of 
APO  information  to  computer 
consultants.  The  fact  that  the  Coahtion 
chose  to  wait  until  December  6, 1990. 
after  its  counsel  had  received  disclosure 
of  this  material,  before  applying  for  an 
APO  on  behalf  of  its  computer 
consultants  is  not  a  matter  over  which 
the  Department  has  any  control.  In  any 
event  when  the  consultants'  application 
was  ultimately  submitted,  the 
Department  acted  expeditiously  and 
approved  the  application  within  12  days 
of  filing. 

As  to  the  Coalition's  claim  that  its 
due-process  rights  were  violated 
because  it  was  not  given  additional  time 
to  analyze  and  comment  on  data 
presented  to  it  for  the  first  time,  the 
Department  cannot  agree.  The 
Coalition's  counsel  previously 
represented  Thai  Union  and,  in  that 
capacity,  prepared  the  responses, 
attended  the  verification,  and.  therefore, 
was  familiar  with  the  case. 

Finally,  the  Coalition's  claim  that 
because  the  Department's  preliminary 
calculations  contained  numerous  errors, 
it  is  likely  that  the  Coalition  would  have 
discovered  additional  errors  if  given 
more  time  is  speculative  and  largely 
irrelevant.  The  errors  in  our  preliminary 
calculations  were  very  few.  The  only 
error  that  had  a  substantial  impact  on 
the  dumping  margin  involved  packing 
charges  and  was  due  to  Thai  Union's 
own  error  in  not  reporting  packing 
charges  on  a  per-ton  basis  on  its 
computer  tape  and  in  not  correcting  that 
error.  For  purposes  of  these  final  results. 
we  have  converted  U.S.  packing  costs  to 
a  per-ton  basis  before  adding  them  to 
foreign  market  value. 

Comment  19:  The  Coalition  contends 
that  the  Department  should  correct 
certain  keypunch  errors  made  by  Thai 
Union  in  its  computerized  sales  listing. 

Department's  Position:  We  have 
corrected  the  keypunch  errors  in  Thai 
Union's  data  before  calculating  our  final 
results. 
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Comment  20.  Intrepid,  S  am  Steel,  and 
the  Coalition  contend  that  the 
Department  erred  in  not  converting  total 
packing  costs  reported  by  Thai  Union  on 
U.S.  sales  to  a  per-ton  basis  before 
adding  these  costs  to  foreign  mai4(et 
value. 

Department 's  Position:  See  response 
to  Comment  18  supra. 

Comment  21:  Siam  Steel  and  the 
Coalition  argue  that  the  Department 
should  have  matched  U.S.  sales  of 
ASTM  3-inch  BPE  or  BTC  pipe  sold 
during  part  of  1987  to  home-market  sales 
of  BS-M  3-inch  BPE  or  GTC,  instead  of 
using  constructed  value  as  foreign 
market  value  for  those  sales.  The  parties 
contend  that  the  Department's  use  of 
constructed  value  in  those  cases  is 
inconsistent,  since  in  other  cases  the 
Department  matched  one-inch  BTC 
(ASTM)  pipe  sold  in  the  United  States  to 
one-inch  GTC  (BS-M)  pipe  sold  in  the 
home  market. 

Department's  Position:  We  disagree. 
We  matched  one-inch  BTC  (ASTM)  pipe 
sold  in  the  United  States  to  one-inch 
GTC  (BS-M)  pipe  sold  in  the  home 
market  because  the  home-market  sales 
in  questions  were  contemporaneous  to 
the  U.S.  sales,  as  required  by  section 
773(a)(1)  of  the  Act.  which  directs  the 
Department  to  determine  foreign  market 
value  "at  the  time"  of  the  U.S.  sale.  By 
contrast,  we  found  no  sales  of  3-inch 
pipe  in  the  home  market  that  met  the 
Department's  deHnition  of 
contemporaneity  [i.e.,  no  home-market 
sales  of  3-inch  pipe  were  less  than  90 
days  prior  or  60  days  later  than  U.S.  sale 
being  compared).  "Therefore,  the 
Department  used  constructed  value  as 
foreign  market  value  in  those  cases.  This 
is  consistent  with  the  Department's  past 
practice  in  other  administrative  reviews, 
as  discussed  in  the  response  to 
Comment  17  supra. 

Comment  22:  Siam  Steel  and  the 
Coalition  argue  that  the  Department's 
decision  to  exclude  a  substantial 
number  of  Thai  Union's  hone-market 
sales  based  on  its  analysis  that  those 
sales  were  made  below  cost  was 
contrary  to  law,  since  the  Department 
allegedly  ignored  the  three-pronged  test 
set  forth  in  section  773(b)  of  the  Act. 
according  to  which  home-market  sales 
may  be  disregarded  in  calculating 
foreign  market  value  only  if  (1)  a 
substantial  volume  of  sales  are  made  at 
below-cost  prices  over  an  extended 
period  of  time,  and  (2)  sales  of  the 
subject  merchandise  must  be  at  prices 
which  do  not  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade  (19  U.S.C. 
S  1677b(b)|  (emphasis  added). 

Siam  Steel  and  the  Coalition  allege 
that  the  Department  relied  on  an  overiy 


mechanistic  application  of  its  "ten- 
percent"  test  in  disregarding  all  below- 
cost  sales  because  they  constituted  over 
10  percent  of  all  home-market  sales. 
These  parties  contend  that  the  Court  of 
International  Trade,  Timken  Co.  v. 
United  States  ('Timken  ")  has  upheld  the 
10  percent  test  only  insofar  as  it 
demonstrates  that  a  substantial  volume 
of  home-market  sales  were  below  cost, 
but  rejected  it  for  purposes  of 
demonstrating  that  such  below-cost 
sales  occurred  "over  an  extended  period 
of  time"  and  did  not  permit  "recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade"  (673 
F.  Supp.  495,  Ct  Infl  Trade  1987).  These 
parties  claim  there  is  no  evidence  on  the 
record  that  the  Department  even 
addressed  the  issues  of  whether  Thai 
Union's  below-cost  sales  had  occurred 
over  an  extended  period  of  time  and 
whether  those  sales  had  been  made  at 
prices  permitting  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

Furthermore,  Siam  Steel  and  the 
Coalition  argue,  the  Department  applied 
its  ten-percent  test  in  a  questionable 
manner.  These  parties  claim  that  almost 
all  of  Thai  Union's  below-cost  sales 
occurred  during  the  December  1986  to 
February  1987  time  frame,  which  was 
outside  of  the  review  period.  In  addition, 
none  of  these  sales  were  used  in  fair- 
value  comparisons  since  there  was 
always  a  more  proximate  or  more 
similar  home-market  sale  available  for 
comparison  with  U.S.  sales.  Therefore. 
Siam  Steel  and  the  Coalition  believe 
that  the  below-cost  sales  in  question 
were  not  germane  to  the  Department's 
ten-percent  test 

Alternatively.  Siam  Steel  and  the 
Coalition  suggest,  home-market  sales 
made  in  the  December  1986  to  February 
1987  time  frame  should  be  compared  not 
to  a  period-wide  cost  of  production  but 
rather  to  quarterly  production  costs, 
because  coil  costs,  which  account  for 
two-thirds  to  three-quarters  of  the  total 
cost  of  production,  increased  throughout 
the  review  period. 

Should  the  Department  maintain  its 
position  that  Thai  Union's  below-cost 
sales  had  occurred  over  an  extended 
period  of  time,  Siam  Steel  and  the 
Coalition  further  contend  that  Thai 
Union  earned  a  profit  in  excess  of  the 
statutorily  mandated  eight  percent 
during  the  period  of  review,  a  fact  they 
suggest  indicates  that  Thai  Union's 
prices  allowed  for  recovery  of  all  costs 
during  a  reasonable  period  of  time  in  the 
normal  course  of  trade. 

Petitioners  reply  that  the  Department 
correctly  excluded  Thai  Union's  below- 
cost  sales  from  its  fair-value 
comparisons,  although  it  was  unclear 


whether  the  Department  implemented 
the  two-pronged  test  outlined  in  the 
statute.  Petitioners  affirm  that,  after     i 
correcting  the  inaccuracies  in  Thai 
Union's  cost  of  production  calculation 
detailed  supra,  not  only  were  a 
substantial  majority  of  Thai  Union's 
home-market  sales  made  at  less  than 
cost  these  below-cost  sales  met  the  ten- 
percent  test  in  each  of  the  months 
covered  by  the  review  period.  In  Toho 
Titanium  Co.,  Ltd.  v.  United  States 
["Toho"),  the  Court  of  International 
"Trade  upheld  the  Department's  flnding 
that  sales  were  below  cost  over  an 
extended  period  of  time  when  they 
occurred  in  each  month  of  a  six-month 
period  of  review  (657  F.  Supp.  1280,  Ct 
Int'l  Trade  1987).  Applying  the  Court's 
reasoning  in  Toho  to  the  instant  case, 
petitioners  state.  Thai  Union's  below- 
cost  sales  clearly  occurred  over  a 
substantial  period  of  time.  With  regard 
to  the  third  prong  of  the  statutory  test 
petitioners  argue  that  the  assertion 
made  by  Siam  Steel  and  the  Coalition 
that  Thai  Union  can  be  deemed  to  have 
recovered  its  costs  over  a  reasonable 
period  of  time  in  the  normal  course  of 
trade  if  the  company  made  a  profit  on 
overall  home-market  sales  during  the 
period  of  review  fails  to  comport  with 
either  the  language  of  the  statute  or 
Timken.  According  to  petitioners,  the 
statute  specifically  addresses  whether 
the  prices  charged  on  below-cost  sales 
will  permit  recovery  of  costs,  not 
whether  the  seller's  overall  operations 
or  home-market  sales  were  profitable. 
The  fact  that  other  sales  made  at  prices 
above  the  cost  of  production  may  have 
resulted  in  the  company's  overall 
profitability  has  no  bearing  on  whether 
those  sales  that  were  below  the  cost  of 
production  meet  the  statutory  test  and 
need  to  be  disregarded.  Petitioners 
argue  that  Thai  Union's  revenue 
shortfall  on  its  below-cost  sales  was  of 
such  magnitude  as  not  to  allow  recovery 
of  costs  on  those  sales  within  a 
reasonable  period  of  time  and  in  the 
normal  course  of  trade. 

Department's  Position:  We  agree  with 
petitioners.  Using  Thai  Union's  revised 
cost  of  production  figures,  we  found  that 
home-market  sales  were  below  cost 
over  an  extended  period  of  time.  In  fact, 
there  were  such  sales  during  each  of  the 
17  months  covered  by  the  review  period. 
By  any  standard,  even  if  the  Department 
were  to  accept  the  contention  put 
forward  by  Siam  Steel  and  the  Coalition 
that  Thai  Union's  home-market  sales 
made  during  the  December  1988  to 
February  1987  time  frame  were  not  to  be 
used  in  fair-value  comparisons  or 
compared  to  the  cost  of  production,  a 
sulntantial  volume  of  sales  were  made 
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at  below-cost  prices  over  an  extended 
period  of  time.  Therefore,  the  issues  of 
whether  the  December  1986  through 
February  1987  home-market  sales  were 
below  cost  and  whether  the  Department 
should  compare  those  sales  to  a 
production  cost  specifically  calculated 
for  the  first  quarter  of  1967  are  moot. 

With  respect  to  the  third  prong  of  the 
8tatutory\est  that  of  whether  Thai 
Union's  below-cost  home-market  sales 
were  made  at  prices  permitting  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade,  we  agree  with  petitioners  that  the 
statutory  test  is  not  whether  the  seller's 
overall  operations  or  home-market  sales 
were  profitable,  but  rather  whether  the 
prices  charged  on  below-cost  sales 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  (See.  Timken,  supra.  673 
F,  Supp.  @  516).  In  the  instant  case.  Thai 
Union's  own  submissions  show  that 
home-market  sales  of  the  subject 
merchandise  comprised  a  very  small 
portion  of  the  company's  overall  sales. 
In  addition  to  the  subject  merchandise, 
"Thai  Union  produces  and  sells  steel 
structural  channels,  steel  strapping  and 
strapping  coil,  square  and  rectangular 
steel  structural  pipe,  and  round  furniture 
steel  tubing.  In  fact  Thai  Union  failed  to 
provide  the  Department  with  quarterly 
product-speciHc  production  costs,  even 
though  it  was  asked  to  do  so  both  in  the 
original  cost  questionnaire  and  the 
deficiency  questionnaire.  Thai  Union 
repeatedly  has  stated,  both  in  its 
questionnaire  responses  and  during 
verification,  that  it  was  unable  to 
provide  quarterly  costs  of  production, 
much  less  quarterly  costs  specific  to  the 
different  grades  and  sizes  of  pipe  and 
tube  it  manufactures,  because  it  does 
not  keep  records  of  production  costs  to 
that  level  of  detail.  Rather.  Thai  Union 
provided  the  Department  with  a  single 
annual  average  cost  of  production 
applicable  to  all  grades  and  sizes  of  the 
merchandise  under  review.  In  light  of 
the  large  revenue  shortfall  incurred  by 
Thai  Union  on  its  below-cost  sales  of 
the  subject  merchandise,  we  have 
concluded  that  Thai  Union's  below-cost 
sales  did  not  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade.  We  have, 
therefore,  continued  to  disregard  those 
sales  in  our  price-to-price  comparisons. 

Final  Results  of  the  Review 

After  analysis  of  the  comments 
received,  we  determine  that  the 
following  weighted-average  margins 
exist  for  the  period  March  1. 1987 
through  Februery  29, 1988: 


Manutacturar/pfoduoar/SJipuitM 
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(parcant) 
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38.51 

Thai  Hong.. 

Thai  StMt __ 

Th»i  (.Inicn       _ 

3e.51 

•15.80 
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All   Oth«r   Manutedurars/ProduRart/ 
Exporter „ 

38.51 

'  ft>e  dumping  margm  fof  Saha  Thai  is  da  mhimia. 
*  Company  not  covarad  by  Sua  rwtkim;  margin 
carhad  ovar  from  tha  anMumping  duty  ordar. 

The  Department  shall  determine,  and 
the  United  States  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

As  provided  by  section  751(a)(l}  of  the 
Tariff  Act  the  Customs  Service  shall 
require  a  cash  deposit  of  estimated 
antidumping  duties  based  on  the  above 
margins  for  these  firms.  Because  the 
dumping  margin  for  Saha  Thai  is  de 
minimis,  the  Customs  Service  shall 
waive  the  deposit  requirement  for  all 
entries  of  pipe  and  tube  from  that 
producer  during  the  review  period.  For 
any  shipments  of  this  merchandise 
produced  or  exported  by  the  remaining 
known  producers  and/or  exporters  not 
covered  in  this  review,  the  cash  deposit 
will  continue  to  be  at  the  rate  published 
in  the  antidumping  duty  order  for  those 
firms.  For  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter  not  covered  in  the  original 
investigation  or  this  administrative 
review,  whose  first  shipment  occurred 
after  February  29, 1988,  and  which  is 
unrelated  to  the  reviewed  firms  or  any 
previously  investigated  firm,  the 
Customs  Service  will  require  a  cash 
deposit  of  38.51  percent  ad  valorem. 

These  deposit  requirements  are 
effective  for  all  shipments  of  pipe  and 
tube  from  Thailand  which  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(l)j 
and  section  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
S  35Z22). 

Dated:  October  31, 1991. 

Marjorie  A.  ChorHns, 

Acting  Aaaistant  Secretary  for  Import 
Administration. 

(PR  Doc.  91-27810  Filed  11-18-«1:  8:48  am] 
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Hnal  Results  of  Antidumping  Duty 
Administrative  Review:  Potassium 
Permanganate  From  Spain 

AOEMCV:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFlcnvi  OATH  November  19. 1991. 

FOR  RMTMER  INFORMATHM  CONTACT: 

Tracey  E.  Oakes  or  Roy  A.  Malmrose. 
Office  of  Investigations.  Import 
Administratioa  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  377-3174.  or  377-5414, 
respectively. 

PWmOO  OP  Review:  )anuary  1, 1989, 
through  December  31, 1989. 
RNALRCSULTt: 


Background     | 


On  August  16, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  40865)  the 
preliminary  results  of  this 
administrative  review. 

On  August  16, 1991.  Industrial 
Quimica  del  Nalon  (IQN)  requested  that 
the  Department  hold  a  public  hearing  to 
discuss  the  Department's  preliminary 
results.  Case  briefs  and  rebuttal  briefs 
were  submitted  on  August  27  and 
September  30, 1991.  respectively,  and  on 
October  8, 1991,  the  Department  held  a 
public  hearing. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  potassium  permanganate. 
Potassium  permanganate  is  an  inorganic 
chemical  produced  in  free-flowing, 
crystal  technical,  technical,  and 
pharmaceutical  grades.  This 
merchandise  is  currently  classifiable 
under  item  2841.60.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  Although  the 
HTS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

United  States  Price 

We  based  United  States  price  on' 
purchase  price  because  all  sales  to  the 
first  unrelated  purchaser  took  place 
prior  to  importation  into  the  United 
States  in  accordance  with  section  772(b) 
of  the  Act  and  because  exporter's  sales 
price  (ESP)  methodology  was  not 
indicated  by  other  circumstances.  We 
calculated  purchase  price  based  on  the 
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packed,  f.o.b.  price  to  the  unrelated 
customer  in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  insurance,  and 
foreign  handling  charges  (including  port 
taxes  and  customs  fees)  in  accordance 
with  section  772(d)(2)  of  the  Act. 
Because  value-added  tax  (VAT)  was 
paid  on  home  market  sales  and  U.S. 
sales  were  exclusive  of  VAT,  we  added 
to  the  selling  price  the  amount  of  VAT 
that  would  have  l>een  collected  if  the 
merchandise  had  not  been  exported. 
IQN  requested  that  we  exclude,  or 
make  a  special  adjustment  for.  sales  to 
the  U.S.  distributor  made  pursuant  to  the 
distributor's  annual  bid  commitments  to 
municipalities  in  the  United  States. 
Because  there  exists  no  basis  under  the 
law  for  such  an  exclusion  or  adjustment, 
we  rejected  the  request.  (See  Comment 

Foreign  Market  Valtw 

In  order  to  determine  whether  there 
were  sufficient  sales  of  potassium 
permanganate  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value  (FMV).  we  compared  the 
volume  of  home  market  sales  to  the 
volume  of  third  country  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Act.  We  determined  that  sales  in  the 
home  market  are  the  most  appropriate 
basis  for  calculating  FMV. 

We  calculated  FMV  based  on  packed, 
f.o.t.  or  delivered  prices  to  wholesalers/ 
distributors  in  Spain.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  brokerage 
charges.  For  all  sales,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

We  made  adjustments,  where 
appropriate,  for  differences  in 
circumstances  of  sale,  including  VAT, 
credit,  technical  services,  trade  show 
and  advertising  expenses.  We 
recalculated  advertising  and  trade  show 
expenses  to  reflect  the  amount  of  the 
expense  proportional  to  sales  to 
wholesalers/distributors  as  a  share  of 
total  sales^ 

We  denied  the  level-of-trade 
adjustment  requested  by  IQN  and  have 
compared  U^.  sales  to  home  market 
sales  made  at  the  same  level  of  trade. 
(See  Comment  3.) 

Respondent  requested  an  adjustment 
to  home  market  price  for  the  difference 
in  quantities  sold  in  the  U.S.  and  home 
markets.  We  have  granted  the 
adjustment  at  the  10  MT  discount  level. 
(See  Comment  2.) 

In  addition,  where  appropriate,  we 
made  further  adjustments  to  FMV  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with  19 


CFR  353.57.  Because  IQN  included  fixed 
costs  in  its  calculation  of  expenses 
associated  with  differences  in 
merchandise,  we  recalculated  these 
expenses  exclusive  of  fixed  costs.  No 
other  adjustments  were  claimed  or 
allowed.  (See  Comment  1.) 

Interested  Party  Conunents 

Comment  1:  Respondent  contends  that 
in  the  preliminary  results,  the 
Department  erred  in  denying 
respondent's  total  difference  in 
merchandise  adjustment.  Although  the 
Department  included  all  variable 
expenses  in  the  difference  in 
merchandise  adjustment,  respondent 
requests  that  the  Department  include 
depreciation  and  maintenance  of  certain 
machinery  used  to  produce  the  U.S.  and 
home  market  products.  Respondent 
claims  that  although  depreciation  and 
maintenance  costs  represent  fixed  costs, 
the  following  circumstances  warrant  the 
inclusion  of  certain  fixed  costs. 

Respondent  contends  that  different 
grades  of  potassium  permanganate  are 
sold  in  the  home  market  and  the  U.S. 
market.  Respondent  explains  that  the 
production  of  the  different  grades  of 
potassium  permanganate  is  identical  up 
1o  a  specific  point  (the  split-off  point)  in 
the  production  process.  Below  the  split- 
off  point,  however,  the  products  sold  in 
the  U.S.  and  home  markets  each 
undergo  a  separate  production  process. 
Respondent  asserts  that  the  U.S.  product 
requires  the  use  of  a  "disperser"  to 
produce  the  specific  grade  of 
merchandise  sold  in  the  U.S.  market. 
Similarly,  the  home  market  product 
requires  the  use  of  a  "crystallizer"  to 
produce  the  specific  grade  of 
merchandise  sold  in  the  home  market. 
Respondent  states  that  the  disperser  and 
the  crystallizer  change  the  physical 
nature  of  the  product  in  order  to  produce 
the  specific  grade  of  merchandise  sold 
in  each  market.  Therefore,  respondent 
argues  that  the  Department  should 
include  all  expenses,  fixed  and  variable, 
associated  with  the  crystallizer  and  the 
disperser  in  the  difference  in 
merchandise  adjustment. 

Petitioner  contends  that  the 
Department  properly  denied  the 
inclusion  of  depreciation  and 
maintenance  costs  in  the  difference  in 
merchandise  adjustment.  Relying  on 
Television  Receivers.  Monochrome  and 
Color,  from  Japan,  56  FR  34177  (1991). 
petitioner  states  that  the  Department 
considers  only  variable  costs  to 
calculate  the  difference  in  merchandise 
adjustment,  and  that  depreciation  and 
maintenance  of  machinery  represent 
fixed  costs.  Furthermore,  petitioner 
argues  that  the  fixed  costs  claimed  by 
IQN  do  not  represent  costs  resulting 


from  physical  differences  in 
merchandise.  Petitioner  points  out  that 
IQN  used  two  different  methods  to 
calculate  the  per  unit  depreciation 
expense  for  the  U.S.  and  home  market 
equipment.  Petitioner  claims  that 
because  the  total  depreciation  costs  for 
each  machine  are  approximately  equal, 
any  cost  differential  results  from  the 
different  methods  employed  by  IQN  to 
allocate  the  per  unit  costs  for  each  piece 
of  machinery.  Furthermore,  petitioner 
states  that  IQN  has  not  adequately 
demonstrated  that  the  expenses 
associated  with  the  crystallizer  are  not 
joint  expenses  because  a  crystallizer  is 
also  used  in  the  production  process 
above  the  split-off  point  to  produce  all 
grades  of  potassium  permanganate. 

Department  Position:  It  is  the 
Department's  practice  to  make  a 
difference  in  merchandise  adjustment  on 
the  basis  of  differences  in  materials, 
labor,  and  variable  factory  overhead 
costs  attributable  to  physical  differences 
in  merchandise.  (See  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany,  et  al.; 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  56  FR  31692, 
31714  (1991);  Tubeless  Steel  Disc  Wheels 
from  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  55  FR  26724  (1990).  Fixed 
factory  overhead  costs  are  not  included 
in  the  adjustment  because  the  costs  in 
question  would  be  incurred  regardless  of 
whether  the  product  was  produced 
during  the  period  of  review. 

Consistent  with  our  practice,  we  have 
based  the  difference  in  merchandise 
adjustment  on  differences  in  materials, 
labor,  and  variable  overhead  costs 
attributable  to  differences  in 
merchandise,  as  claimed  by  respondent. 
We  excluded  from  the  calculation  of  the 
difference  in  merchandise  adjustment 
depreciation  and  maintenance  expenses 
attributable  to  the  crystallizer  and  the 
disperser.  Depreciation  and 
maintenance  costs  on  machinery  would 
have  been  incurred  regardless  of 
whether  the  product  was  produced 
during  the  period  of  review. 

Moreover,  with  regard  to  respondent's 
calculation  of  per  unit  fixed  costs,  we 
note  that  the  respondent  employed  two 
different  allocation  methodologies  to 
determine  the  per  unit  fixed  costs  in  the 
home  market  and  U.S.  market.  The 
inconsistent  methodologies,  rather  than 
physical  differences,  could  account  for 
differences  in  costs.  Therefore,  even  if 
an  adjustment  was  allowable, 
respondent  has  not  demonstrated  that  it 
is  entitled  to  the  adjustment. 
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Comment  2:  Respondent  contends  that 
in  the  preliminary  decision,  the 
Department  erred  in  disallowing  an 
adjustment  for  differences  in  quantities 
sold.  Respondent  requests  that  the 
Department  grant  a  differences  in 
quantities  sold  adjustment  equivalent  to 
the  home  market  discount  at  the  15  MT 
discount  level.  In  the  alternative.  IQN 
requests  a  difference  in  quantities  sold 
adjustment  at  the  10  MT  discount  level. 

First,  respondent  avers  than  an 
adjustment  is  warranted  because  IQN 
granted  quantity  discounts  of  at  least 
the  same  magnitude  on  greater  than  20 
percent  of  home  market  sales  of  such  or 
similar  merchandise.  Respondent 
contends  that  IQN  granted  quantity 
discounts  on  at  least  30.56  percent  of 
home  market  sales  at  the  10  metric  ton 
discount  level.  IQN  maintains,  however, 
that  the  Department  should  adjust 
downward  all  home  market  sales  using 
the  15-20  metric  ton  discount  rate. 
Respondent  argues  that  only  by 
reducing  the  price  of  home  market  sales 
by  the  15-20  metric  ton  discount  rate 
can  the  majority  of  U.S.  sales  weighing 
19  metric  tons  be  fairly  compared  to 
home  market  sales. 

Second,  respondent  argues  that  the 
Department's  requirement  of  strict 
adherence  to  the  price  schedule  is 
overly  restrictive  and  inconsistent  with 
commercial  reality.  Respondent  disputes 
the  Department's  statement  in  the 
preliminary  results  that  the  respondent 
failed  to  conform  consistently  to  the 
discount  schedule  on  home  market  sales 
at  the  same  level  of  trade.  Respondent 
recognizes  that  some  deviations  from 
the  discount  schedule  exist.  Respondent 
emphasizes,  however,  that  the 
deviations  from  the  discount  schedule 
were  on  only  four  out  of  twenty-four 
sales. 

Third,  respondent  states  that  a 
preponderance  of  information 
demonstrates  that  a  direct  correlation 
between  price  and  quantities  sold  during 
the  period  of  review  exists.  Respondent 
contends  that  the  Department's 
comparisons  between  sales  in  the 
United  States  of  19  MT  to  sales  in  the 
home  market  of  1  or  5  MT  are  patently 
unfair.  Respondent  urges  the 
Department  to  recognize  that 
comparisons  of  substantially  different 
quantities  exist.  To  offset  the  effect  of 
comparisons  of  non-comparable 
quantities,  respondent  suggests  that  the 
Department  either  allow  an  adjustment 
for  differences  in  quantities  sold  or  use 
a  quarterly  or  semi-annual  average  of 
FMV  to  compare  to  each  USP. 

Finally,  respondent  points  out  that  the 
petitioner  grants  quantity  discounts  for 
large  quantity  purchases. 


In  the  preliminary  results,  petitioner 
contends  that  the  Department  correctly 
denied  the  claimed  quantity  discount 
adjustment  at  the  15  metric  ton  and  the 
10  metric  ton  level  because  IQN  did  not 
adhere  to  its  discount  schedule.  In 
support  of  its  contention,  petitioner 
points  out  that  respondent  (1)  failed  to 
adhere  to  the  discount  schedule  on  five 
out  of  24  distributor  sales,  and  (2)  failed 
to  adhere  to  the  discount  schedule  on  42 
out  of  153  retailer  and  enduser  sales. 
Petitioner  claims  that  IQN's  failure  to 
adhere  to  the  discount  schedule  with 
respect  to  endusers  and  retailers  is 
particularly  significant  because  19  CFR 
353.55  refers  to  adherence  to  price  lists 
in  the  "market  under  consideration."  In 
addition,  petitioner  states  that  the 
Department  must  reject  respondent's 
claim  of  a  quantity  discount  adjustment 
at  the  15  metric  ton  level  because  IQN 
did  not  grant  a  quantity  discount  at  the 
15  metric  ton  level  on  20  percent  or  more 
of  such  or  similar  merchandise  sold  in 
the  home  market. 

The  petitioner  also  opposes 
respondent's  proposal  to  compare  a 
quarterly  or  semi-annual  average  of 
FMV  to  each  USP.  Petitioner  contends 
that  the  Department  should  reject  the 
respondent's  proposed  methodology 
because  such  a  methodology  is  merely  a 
"back  door  way  of  avoiding  the 
requirements  of  the  quantity  discount 
regulation."  Finally,  petitioner  argues 
that  its  own  discount  policy  is  irrelevant 
to  the  issue  of  whether  IQN  satisfied  the 
requirements  of  19  CFR  353.55. 

Department  Position:  Section  353.55(a) 
of  the  Department's  regulations  provides 
that  the  Department  normally  will 
compare  sales  of  comparable  quantities 
of  merchandise.  If  the  Department  finds 
that  sales  of  comparable  quantities  do 
not  exist,  S  353.55(a)  directs  the 
Department  to  make  a  reasonable 
allowance  for  differences  in  quantities 
sold  in  conformity  with  the  methods 
described  in  S  353.55(b). 

According  to  the  requirements  of 
section  353.55(b)(1),  the  section  relied  on 
by  respondent,  respondent  must 
demonstrate  that  (1)  quantity  discounts 
were  granted  in  the  comparison  market, 
(2)  the  discounts  were  of  at  least  the 
same  magnitude,  and  (3)  the  discounts 
were  granted  on  at  least  20  percent  by 
quantity  of  such  or  similar  merchandise 
sold  in  the  comparison  market.  In 
addition,  to  ensure  that  the  discounts 
are  not  a  function  of  client-specific 
negotiations,  we  require  the  respondent 
to  demonstrate  that  the  discounts  are 
applied  on  a  uniform  basis  and  are 
available  to  all  customers.  The  typical 
fneans  for  a  claimant  to  demonstrate 
uniformity  and  availability  is  by 


demonstrating  adherence  to  an 
established  price  list. 

We  find  in  this  case,  that  sales  made 
in  the  home  market  were  not  made  at 
quantities  comparable  to  sales  made  in 
the  U.S.  market.  Therefore,  we  must 
determine  whether  respondent  satisfies 
the  criteria  set  forth  in  §  353.55(b)(1)  to 
qualify  for  a  difference  in  quantities  sold 
adjustment. 

Respondent  has  failed  to  meet  the 
requirements  of  19  CFR  353.55(b)  with 
respect  to  quantity  discounts  at  the  15 
MT  discount  level  because  respondent 
granted  quantity  discounts  at  the  15  MT 
discount  level  on  less  than  20  percent  on 
sales  of  such  or  similar  merchandise  in 
the  home  market.  Therefore,  we  have 
denied  an  adjustment  for  differences  in 
quantities  sold  at  the  15  MT  discount 
level. 

Respondent,  however,  has  satisfied 
the  requirements  of  19  CFR  353.55(b)  at 
the  10  MT  discount  level.  The  record 
demonstrates  that  on  30  percent  of  home 
market  distributor  sales,  respondent 
granted  quantity  discounts  at  the  10  MT 
discount  level.  We  recognize  that  in  the 
preliminary  results,  we  rejected 
respondent's  request  for  a  difference  in 
quantities  sold  adjustment  at  the  10  MT 
discount  level  because  on  some  sales, 
respondent  did  not  adhere  to  the 
discount  schedule.  Further  review  of  the 
arguments  and  the  information 
submitted,  however,  revealed  that  most 
of  the  "non-conforming"  sales  resulted 
from  the  rounding  of  numbers,  which  is 
not  indicative  of  a  failure  to  adhere  to 
the  discount  schedule.  Therefore, 
because  all  distributors  were  eligible  for 
the  quantity  discounts,  and,  except  for 
minor  deviations,  the  respondent 
substantially  adhered  to  the  discount 
schedule,  we  have  granted  respondent's 
request  for  an  adjustment  for  differences 
in  quantities  sold  at  the  10  metric  ton 
level. 

Contrary  to  petitioner's  argument, 
respondent's  discount  policy  with 
respect  to  enduser  and  retailer  sales  is 
irrelevant  to  our  analysis  of 
respondent's  compliance  with  19  CFR 
353.55  because  (1)  enduser  and  retailer 
sales  were  not  used  in  determining 
FMV,  and  (2)  commercial  reality 
suggests  that  a  manufacturer  would  not 
undercut  its  distributors'  price  by 
granting  discounts  of  the  same 
magnitude  to  retailers  and  endusers. 

Comment  3:  Although  respondent 
agrees  that  the  Department  correctly 
compared  U.S.  wholesaler/distributor 
(distributor)  sales  to  distributor  sales  in 
the  home  market,  respondent  contends 
that  the  Department  incorrectly  denied 
respondent's  request  for  a  level  of  trade 
adjustment.  Specifically,  respondent 
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claims  that  an  extra  level  of  trade  exist* 
in  the  U.S.  market  that  does  not  exist  in 
the  home  market.  Respondent  states  that 
the  extra  level  of  trade  occurs  between 
the  first  unrelated  buyer  and  the 
enduser  in  the  U.S.  market.  Respondent 
claims  that  either  IQN  or  the  U.S. 
importer  incurs  additional  expenses  due 
to  the  "extra  level  of  trade"  in  the  U.& 
market.  To  quantify  the  adjustment, 
respondent  urges  the  Department  to 
decrease  the  FMV  by  either  the  amount 
of  the  standard  mark  up  on  sales 
between  distributors  and  endusers  in 
the  home  market  or  the  amount  of 
petitioner's  resale  allowance  for  resales 
by  distributors.  Respondent  relies  on 
American  Permac,  Inc.,  et  al.  v.  United 
States.  703  F.  Supp.  97  (CIT  1988)  and 
Silver  Reed  America,  Inc..  v.  United 
States.  609  F.  Supp.  291  (CIT  1988)  to 
support  its  {xjsition. 

Petitioner  contends  that  the 
Department  properly  adjusted  for  any 
differences  in  the  level  of  trade  by  only 
comparing  U.S.  distributor  sales  to  home 
market  distributor  sales.  Furthermore, 
petitioner  argues  that  no  further 
adjustment  is  warranted  because  (1)  no 
difference  in  the  level  of  trade  exists 
between  the  first  unrelated  buyers 
(distributors)  in  the  home  market  and  in 
the  U.S.  market  (2)  the  facts  on  the 
record  do  not  indicate  that  the  U.S. 
distributor  is  at  a  di^erent  level  of  trade 
than  other  U.S.  distributors,  (3)  the 
number  of  levels  of  trade  in  each  market 
is  irrelevant  because  the  Department  is 
only  comparing  sales  at  the  same  level 
of  trade.  (4)  respondent  failed  to 
adequately  support  the  amount  of  the 
adjustment  claimed  with  documentary 
or  other  supporting  evidence,  and  (5)  no 
evidence  on  the  record  supports 
respondent's  proposal  to  use  petitioner's 
resale  allowance  as  a  proxy  for  the  level 
of  trade  adjustment 

Department  Position:  Section  353.58  of 
the  Department's  regulations  states  that 
comparisons  will  normally  be  made  at 
the  same  level  of  trade.  To  determine 
whether  sales  are  made  at  the  same 
level  of  trade,  the  Department  looks  to 
the  type  and  the  function  of  the 
purchaser  in  the  chain  of  commerce.  Our 
analysis  of  level-of-trade  differences 
does  not  extend  beyond  the  first 
unrelated  buyer  in  each  market 

In  the  U.S.  market  the  first  sale  to  an 
unrelated  buyer  is  to  a  distributor.  In  the 
home  market,  the  first  sale  to  an 
unrelated  buyer  is  to  the  distributor. 
Respondent  agrees  that  the  first 
unrelated  buyer  in  each  market  is  a 
distributor.  As  in  the  preliminary  results, 
we  have  compared  sales  to  distributors 
in  the  U.S.  to  sales  to  distributors  in  the 
home  market.  There  are  no  intervening 


parties  between  the  respondent  and  the 
first  unrelated  buyer  in  either  market 
Therefore,  we  have  compared  sales  at 
the  same  commercial  level  of  trade  in 
conformity  with  19  CFR  353.58. 

Because  we  have  compared  only  sales 
to  distributors  in  both  markets,  no 
consideration  of  a  level  of  trade 
adjustment  is  warranted  under  the  facts 
of  this  case.  Respondent's  argument  is 
simply  that  the  structure  of  the  two 
markets  differs.  The  difference  in 
market  structure  occura  In  the  chain  of 
commerce  after  the  first  unrelated  buyer 
in  each  market  Because  we  have 
compared  sales  to  the  first  unrelated 
buyer  in  both  markets,  any  difference  in 
market  structure  that  occurs  after  the 
level  of  our  comparison  sales  does  not 
and  cannot  affect  our  analysis. 

Furthermore,  respondent's  suggested 
methods  of  quantifying  the  "level  of 
trade  adjustment"  do  not  comport  with 
either  the  Department's  practice  of  logic. 
Respondent  would  have  the  Department 
subtract  from  the  FMV  the  mark  up 
between  distributor  and  enduser  sales  in 
the  home  market  Neither  the  record  nor 
commercial  reahty,  however, 
demonstrates  that  selling  expenses 
between  a  manufacturer  and  a 
distributor  would  be  equivalent  to 
selling  expenses  between  a  distributor 
and  an  enduser.  Therefore,  we  have 
denied  respondent's  request  for  a  level 
of  trade  adjustment 

Comment  4:  Respondent  requests  that 
the  Department  either  (1)  exclude  from 
the  U.S.  sales  hsting  sales  made  to 
municipalities  under  bid  contracts,  or  (2) 
allow  an  adjustment  for  these  sales. 
Respondent  explains  that  these  sales 
were  made  by  the  U.S.  customer  to 
municipahties  under  the  terms  of  bid 
contracts.  Respondent  states  that  IQN 
agreed,  for  the  purpose  of  satisfying  the 
terms  of  the  1989  bid  contract  to 
provide  merchandise  to  the  U.S. 
distributor  at  1988  prices.  Respondent 
states  that  IQN's  agreement  was  based 
on  its  longstanding  relationship  with  the 
U.S.  distributor  and  the  fact  that  the 
distributor  purchases  large  quantities  of 
merchandise. 

Respondent  further  argues  that  an 
adjustment  for  sales  made  pursuant  to 
bid  contract  is  appropriate  because 
protection  bid  prices  is  a  common 
practice  in  the  industry.  To  support  its 
request  IQN  provided  information  to 
demonstrate  that  the  petitioner  engages 
in  the  same  type  of  practice  to  protect 
bid  prices. 

Petitioner  contends  that  the 
Department  correctly  denied  the 
exclusion  of,  or  an  adjustment  for, 
certain  U.S.  sales  resold  by  the  U.S. 
distributor  to  municipal  customers. 


Petitioner  agrees  with  the  Department's 
preliminary  results  that  IQN's  request 
has  no  basis  in  the  statute  or  the 
Department's  regulations.  Furthermore, 
petitioner  states  that  IQN's  implication 
that  IQN  was  required  to  provide 
merchandise  sold  to  municipalities  at 
lower  prices  because  of  the  constraints 
of  the  bidding  process  is  without  merit 
Petitioner  also  states  that  even  if  it 
protects  bid  prices,  petitioner's  practice 
does  not  relieve  IQN  of  its  burden  to 
prove  entitlement  to  an  adjustment 
under  the  law. 

Department  Position:  As  a  general 
rule,  the  Department  examines  all  U.S. 
sales  made  during  the  period  of  review 
by  a  foreign  producer  or  reseller.  Neither 
the  Act  nor  the  Department's  regulations 
contain  a  provision  for  the  exclusion  or 
adjustment  of  U.S.  sales  made  under  a 
protected  price  arrangement.  Although 
respondent  has  requested  an  adjustment 
for  sales  made  to  municipalities 
throughout  the  review  period 
respondent  has  never  articulated  a  legal 
basis  for  the  claimed  adjustment  or  the 
method  by  which  an  adjustment  could 
be  made.  Any  adjustment  for  these  sales 
would,  in  fact,  invite  abuse  and  evasion 
of  the  antidumping  laws  through 
protected  price  arrangements.  Therefore, 
without  a  legal  basis  or  a  viable  method 
for  making  the  adjustment  the 
Department  must  deny  respondent's 
request 

Comment  5:  Respondent  states  that 
the  calculations  used  in  the  preliminary 
results  contain  a  clerical  error. 
Specifically,  respondent  states  that  the 
payment  date  for  home  market  sale 
number  40  should  be  June  15. 1989  rather 
than  May  15, 1989.  Respondent  requests 
the  Department  to  make  the  appropriate 
changes  so  that  the  credit  expense  for 
home  market  sale  number  40  accurately 
refiects  the  period  for  which  payment 
was  outstanding. 

Department  Position:  The  Department 
agrees  with  respondent  We  have 
corrected  the  payment  date  for  sale 
number  40  to  reflect  payment  on  June  15. 
1989. 

Comment  &  Petitioner  contends  that 
the  Department  should  reject 
respondent's  methodology  used  to 
allocate  the  extra-manipulation  portion 
of  the  handling  and  brokerage  charges. 
Petitioner  argues  that  by  allocating  the 
claimed  extra-manipulation  charges 
equally,  on  a  per-ton  basis  over  all  home 
market  sales,  IQN  has  overstated  the 
cost  incurred  to  reassemble  the  pallets 
for  shipment  to  large  home  market 
customers.  Petitioner's  argument  is 
based  on  the  assumption  that  if  IQN 
assembles  the  product  for  sale  in  the 
home  market  on  pallets  of  0.90  metric 
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tons  each,  and  if  most  home  market 
sales  are  sold  in  units  of  five,  ten  and 
fifteen  metric  tons,  then  IQN  must 
disassemble  and  repack  only  1  pallet  to 
round  out  a  large  purchase  order. 
Therefore,  the  extra-manipulation  costs 
attributable  to  large-volume  distributors 
on  a  per-ton  basis  are  significantly 
smaller  than  the  extra-manipulation 
costs  associated  with  smaller  volume 
sales.  Therefore,  petitioner  urges  the 
Department  to  adopt  a  methodology  that 
reflects  the  lower  per-ton  extra- 
manipulation  costs  attributable  to  larger 
sales  to  Spanish  distributors. 

Respondent  requests  that  the 
Department  accept  IQN's  methodology 
for  allocating  handling  charges  incurred 
for  the  dismantling  and  repacking  of 
pallets  associated  with  smaller  quantity 
purchases  by  home  market  customers. 
Respondent  stated  that  IQN  employs  an 
independent  contractor  to  dismantle  and 
repack  home  market  shipments. 
Respondent  explains  that  the  charges  of 
the  independent  contractor  are 
comprised  of  (1)  loading  charges,  and  (2) 
dismantling  and  repacking  (extra- 
manipulation)  charges.  IQN  states  that 
in  addition  to  the  quantity  of  the 
merchandise  sold,  the  amount  of  extra- 
manipulation  of  pallets  necessary 
depends  on  factors  such  as  size  and 
number  of  trucks  involved,  and  the 
specific  requirements  of  the  customer. 
Thus,  because  IQN  is  charged  for  the 
services  on  a  monthly  basis  and  because 
a  number  of  factors  enter  into  the 
amount  of  extra-manipulation 
necessary,  IQN  is  unable  to  allocate 
charges  on  a  per-sale  basis.  Therefore, 
IQN  allocated  the  total  payment  for  the 
handling  charges,  over  all  of  its 
domestic  sales,  regardless  of  the  number 
of  pallets  dismantled  for  each  sale. 

Department  Position:  The  Department 
agrees  with  respondent  Respondent 
provided  invoices  from  the  independent 
contractor  to  document  the  amount  of 
the  charges  incurred  during  the  period  of 
review  pertaining  to  extra-manipulation 
charges.  The  charges  claimed  are 
equivalent  to  the  charges  documented 
on  the  invoices.  Given  that  IQN  has 
provided  sufficient  evidence  to 
substantiate  its  claimed  charges,  and 
that  IQN  is  billed  on  a  monthly  basis  for 
these  charges,  IQN's  allocation  method 
is  reasonable.  Furthermore,  nothing  on 
the  record  negates  the  claims  made  by 
IQN  or  supports  petitioner's  theory. 

Comment  7:  Petitioner  contends  that 
the  Department  erred  in  allowing  an 
adjustment  to  FMV  for  technical  service 
expenses,  particulariy  that  portion  of  the 
adjustment  based  on  the  salaries  of 
engineers  in  the  technical  service 
division.  First  petitioner  argues  that 


IQN  failed  to  demonstrate  that  the 
technical  services  rendered  were 
directly  related  to  the  sales  under 
review.  Second,  petitioner  asserts  that 
the  Department  should  exclude  salary 
expenses  for  technical  service  personnel 
from  the  technical  service  adjustment. 
Petitioner  claims  that  salary  expenses 
constitute  fixed  expenses  and,  therefore, 
cannot  be  "directly  related  to  sales."  To 
support  this  assertion,  petitioner  points 
to  the  job  descriptions  of  the  engineers 
which  include  activities  not  related  to 
the  sales  under  consideration.  Petitioner 
further  argues  that  in  determining 
whether  the  services  were  directly 
related  to  sales  under  consideration,  it  is 
irrelevant  that  the  services  were 
performed  on  behalf  of  the  customer's 
customer.  Petitioner  characterizes  the 
"on  behalf  of  the  customer's  customer" 
rule  as  an  exception  to  the  directly- 
related  rule  that  applies  only  to 
advertising  and  promotional  expenses. 

Respondent  contends  that  the 
Department  properly  adjusted  home 
market  sales  for  technical  services 
incurred  in  the  home  market  in  the 
preliminary  results.  Respondent  argues 
that  the  Department's  decision  to  allow 
an  adjustment  for  technical  services  is 
consistent  with  the  Department's 
regulations  and  court  precedent  for  the 
following  reasons.  First,  IQN  reported 
technical  service  expenses  attributable 
only  to  the  potassium  permanganate. 
Second,  respondent  states  that 
potassium  permanganate  is  a  fungible 
product  and  technical  service  expenses 
are  the  type  of  expenses  that  are  not 
incurred  until  after  the  sale  of  the 
merchandise  to  the  end  user. 
Respondent  argues  that  under  such 
circumstances,  IQN  reasonably  reported 
the  costs  incurred  during  the  period  of 
review  as  the  best  information  available 
for  the  costs  associated  with  the  sales 
imder  consideration.  Third,  respondent 
contends  that  the  technical  services 
were  rendered  at  the  request  of  IQN's 
distributors  and  were  provided  to  the 
distributors'  customers.  Furthermore, 
IQN  notes  that  technical  services 
expenses  are  not  incurred  by  IQN  on 
sales  to  the  U.S.  market.  Therefore,  IQN 
argues  that  the  technical  service 
expenses  represent  differences  between 
U.S.  and  home  market  sales  which 
qualify  for  a  circumstance^f-sale 
adjustment 

Department  Position:  Section 
353.56(a)(1)  of  the  Department's 
regulations  provides  that  the 
Department  will  make  a  reasonable 
allowance  for  differences  in 
circumstances  of  sale  to  the  extent  that 
any  price  differential  is  wholly  or  partly 
due  to  such  differences.  We  generally 


limit  such  allowances  to  those 
circumstances  which  bear  a  direct 
relationship  to  the  sales  compared. 
Section  353.56(a)(2)  provides  that  the 
Secretary  also  will  make  reasonable 
allowances  for  differences  in  selling 
costs  incurred  by  the  producer  or 
reseller  on  behalf  of  the  purchaser  from 
that  producer  or  reseller,  but  normally 
only  to  the  extent  that  such  costs  are 
assumed  by  the  producer  or  reseller. 

Respondent  has  demonstrated  that  an 
adjustment  for  technical  service 
expenses  (excluding  salaries)  is 
warranted  under  19  CFR  353.56(a)(1). 
Respondent  has  also  demonstrated  with 
sufficient  supporting  documentation  that 
an  adjustment  for  the  salary  portion  of 
the  technical  service  expenses  is 
warranted  because  the  expenses 
represent  an  assumption  of  the  initial 
purchaser's  costs  in  accordance  with  19 
CFR  353.56(a)(2).  Because  IQN  has 
claimed  only  that  portion  of  the 
engineers'  salary  expenses  incurred 
while  on  technical  service  visits  to 
distributors'  customers,  we  believe  it  is 
appropriate  to  grant  the  salary  portion 
of  the  adjustment  under  19  CFR 
353.56(a)(2).  The  fact  that  the  engineers' 
job  description  requires  them  to  engage 
in  other  responsibilities  is  irrelevant 
because  IQN  has  not  claimed  the 
expenses  related  to  the  other 
responsibilities.  Contrary  to  petitioner's 
argument,  19  CFR  353.56(a)(2)  does  not 
apply  only  to  advertising  and 
promotional  expenses.  Therefore,  we 
have  allowed  an  adjustment  for 
technical  service  expenses  claimed  by 
respondent.  i 

Cuirency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a).  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists  for  the  period  of  January  1, 1989, 
through  December  31, 1989: 


Manufacturar/viportar 

Mvgln 

Industrtal  Outmica  dat  Naton  (KSN)  .„ 

AllOthws. „ 

398 
3.96 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
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instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
review  for  all  shipments  of  the  subject 
merchandise  from  Spain  entered,  or 
withdrawn,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  IQN  will  be  3.96%;  (2) 
For  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  prior 
review  or  the  final  determination  in  the 
original  less  than  fair  value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  If  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  continue  to  be 
the  rate  published  in  the  most  recent 
fmal  re&ults  or  determination  fur  which 
the  manufacturer  received  a  company- 
specific  rate:  and  (4)  The  cash  deposit 
rate  for  all  other  manufacturers/ 
exporters  shall  be  3.96  percent.  This  is 
the  most  current  non-BIA  rate  for  any 
firm  in  this  proceeding.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  is 
published  pursuant  to  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 


Community  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Steel  Pipes  and  Tubes 
("the  U.S.-EC  Arrangement"). 
SHOfrr-supPLV  review  number:  59. 
SUPPlfMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  Public  Law  No.  101-221. 103  Stat 
1886  (1989)  ("the  Act"),  and  Section 
357.102  of  the  Department  of 
Commerce's  Short-Supply  Procedures. 
19  CFR  357.102  ("Commerce's  Short- 
Supply  Procedures"),  the  Secretary 
hereby  announces  that  a  short-supply 
determination  is  under  review  with 
respect  to  certain  hexagonal  steel  tubes 
and  trilobe  steel  tubes. 

On  November  13, 1991.  the  Secretary 
received  an  adequate  petition  from  AL- 
KO  Kober  Corporation  ("AL-KO 
Kober")  requesting  a  short-supply 
allowance  for  50  metric  tons  of  this 
product  through  March  31. 1992  under 
Article  7  of  the  U.S,-EC  Arrangement. 
Al-KO  Kober  is  requesting  short  supply 
for  this  material  because  ^is  product  is 
not  produced  in  the  United  States  and 
because  its  foreign  supplier  has 
insufficient  quota  of  this  product  to  meet 
AL-KO  Kober's  needs. 

The  requested  material  consists  of 
two  sizes  of  custom-shaped 
asymmetrical  hexagonal  tubes  and  two 
sizes  of  trilobe  tubes.  The  two  shapes  of 
tubing  are  complimentary  and  used 
together  to  form  a  unified  axle. 

The  exact  sizes,  grades  and  quantity 
requested  of  each  tube  is  an  follows: 


Dated:  November  13. 1991. 
Marjorie  A.  Chorlins, 

Sto 

SMelgrmtn 

QuwiWy 
tons) 

Acting  Assistant  Secretary  for  Import 
Administration. 

Hexagonal  tubes 

(FR  Doc.  91-27811  Filed  11-18-91:  8:45  am] 

62x3        

SAE  1012  or  1020 

SAE  1012  or  1020 

10 

■nxMO  CODE  xie-oe-M . 

80x3 

27 

Trilobe  tubas 

Short-Supply  Review;  Certain 
Hexagonal  Steel  Tubes  and  TrUobe 
Steel  Tubes 

41X4 

56x4.7 

SAE  1513  or  ROPS 
SIML 

1 
12 

AGENCY:  Import  Administration/ 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  Short-Supply  Review 

and  Request  for  Comments:  Certain 

Hexagonal  Steel  Tubes  and  Trilobe 

Steel  Tubes. 

summary:  The  Secretary  of  Commerce 
{ "Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  50  metric  tones 
of  certain  hexagonal  steel  tubes  and 
trilobe  steel  tube  through  March  31. 1992 
under  Article  7  of  the  Arrangement 
Between  the  European  Economic 


The  hexagonal  tubes  are  welded  but 
have  smoothed  outer  seams.  The  cross- 
section  of  the  80  X  3  mm  hexagonal  tube 
consists  of  three  96  degree  angles 
between  which  are  three  144  degree 
angles  in  alternating  order.  The  144 
degree  angles  tend  to  be  sharper  than 
the  other  angles,  which  are  more 
rounded.  The  cross-section  of  the  62x3 
mm  hexagonal  tube  consists  of  three  90 
degree  angles,  between  which  are  three 
150  degree  angles,  in  alternating  order. 
The  150  degree  angles  tend  to  be  sharper 
than  the  other  angles,  which  are  more 
rounded. 


The  trilobe  tubes  ara  welded,  but  have 
smoothed  outer  seams.  The  cross- 
section  of  the  trilobe  tubes  ara 
essentially  rounded  equianglar, 
equilateral  triangles  comprised  of  three 
equiangular  lobes.  Each  of  the  three 
lobes  is  a  bell-shaped,  rounded  curve, 
the  sides  of  which  form  a  60  degree 
angle.  Between  the  bell-shaped  lobes 
are  shallow.  U-shaped  curves,  and  the 
sides  of  each  form  a  120  degree  angle. 

On  November  13, 1991,  the  Secretary 
established  an  official  record  on  this 
short-supply  request  (Case  Number  59) 
in  the  Central  Records  Unit,  Room  &- 
099.  Import  Administration.  U.S. 
Department  of  Commerce  at  the  above 
address.  Section  4(b](4)(B)(i)  of  the  Act 
and  Section  357.106(b)(1)  of  Commerce's 
Short-Supply  Procedures  require  the 
Secretary  to,  apply  a  rebuttable 
presumption  that  a  product  is  in  short 
supply  and  to  make  a  determination 
with  respect  to  a  short-supply  petition 
not  later  than  the  15th  day  after  the 
petition  is  filed,  if  the  Secretary  finds 
that  one  of  the  following  conditions 
exist:  (1)  The  raw  steelmaking  capacity 
utilization  in  the  United  States  equals  or 
exceeds  90  percent;  (2)  the  importation 
of  additional  quantities  of  the  requested 
steel  product  was  authorized  by  the 
Secretary  during  each  of  the  two 
immediately  preceding  years:  or  (3)  the 
requested  steel  product  is  not  produced 
in  the  United  States.  The  Secretary  finds 
that  the  requested  steel  product  is  not 
produced  in  the  United  States. 
Therefore,  the  Secretary  has  applied  a 
rebuttable  presumption  that  this  product 
is  presently  in  short  supply  in 
accordance  with  section  4(b)(B)(i)(III)  of 
the  Act  and  8  357.106(b)(l)(iii)  of 
Commerce's  Short-Supply  procedures. 

Unless  domestic  steel  producers 
provide  comments  in  response  to  this 
notice  indicating  that  they  can  and  will 
supply  this  product  within  the  requested 
period  of  time,  provided  it  represents  a 
normal  order-to-delivery  period,  the 
Secretary  will  issue  a  short-supply 
allowance  not  later  than  November  27, 
1991. 

COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than 
November  26. 1991.  to  the  Secretary  of 
Commerce.  Attention:  Import 
Administration,  room  7866.  U.S. 
Department  of  Commerce.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington,  DC  20230.  All  documents 
submitted  to  the  Secretary  shall  be 
accompanied  by  four  copies.  Interested 
parties  shall  certify  that  the  factual 
information  contained  in  any 
submission  they  make  is  accurate  and 
complete  to  the  best  of  their  knowledge. 
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Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  Information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  Information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  \he  public  record.  All 
comments  concerning  this  review  must 
reference  the  above-noted  short-supply 
review  number, 

FOR  FURTHER  INFORMATION  CONTACT: 

Marissa  Rauch  or  Laurie  Lucksinger, 
Office  of  Agreements  Compliance, 
Import  Administration.  U.S.  Department 
of  Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington,  t)C  20230,  (202)  377-1382  or 
377-3793, 

Marjorie  A«ChorUns, 
Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-27881  Filed  11-18-61;  &4S  am) 
I  COM  SS1#4e4l 


National  Institute  of  Standards  and 
Technology 

Announcentent  of  Workshop  for  User« 
and  impiementors  of  Integrated 
Services  Digital  Network  (ISDN) 

aqency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice. 

SUMMARY:  The  Computer  Systems 
Laboratory  (CSL)  at  the  NIST  announces 
the  1992  meeting  schedule  for  the  North 
American  ISDN  Users'  Forum  (NIU- 
Forum)  and  the  TRanscontlnental  ISDN 
Project  (TRIP  '92). 

The  NIU-Forum  was  formed  in  1988 
under  the  auspices  of  NIST  to  create  a 
strong  user  voice  in  the  implementation 
of  Integrated  Services  Digital  Network 
(ISDN)  (narrow  and  broadband)  and  to 
ensure  that  the  emerging  ISDN  services 
meet  users'  application  needs.  The  NIU- 
Forum  consists  of  joint  workshops  for 
the  users  (iUW)  and  Impiementors 
(IIW).  The  IUW  will  continue  work 
identifying,  defining,  and  prioritizhig 
user  applications  of  ISDN.  The  IIW  will 
continue  defining  implementation 


agreements  for  ISDN.  Working  group 
meetings  will  discuss  issues  related  to 
the  use  and  implementation  of  ISDN 
technology.  Manufacturers  and  service 
providers  are  invited  to  participate  in 
this  workshop. 

The  NIU-Forum  will  cosponsor  the 
TRanscontlnental  ISDN  Project  (TRIP 
'92)  to  celebrate  the  first  continent-wide 
access  to  ISDN.  NIST  will  host  a  node  of 
TRIP  '92.  Participation  In  TRIP  '92  Is 
open  to  all  Interested  parties.  To  obtain 
a  further  information  on  TRIP  '92.  attend 
the  February  25-28. 1992  NIU-Forum  or 
contact  Dawn  Hodman  at  the  number 
below. 

DATES:  The  1992  schedule  for  the  North 
American  ISDN  Users'  Forum  (NIU- 
Forum)  is  February  25-28.  Huntsville, 
Alabama:  June  2-6  and  October  27-30, 
NIST.  Gaithersburg.  Maryland  TRIP  '92 
will  be  held  at  various  locations 
November  16-20, 1992. 
ADDRESSES:  To  obtain  registration  forms 
for  the  workshops,  companies  may 
contact:  NIU-Forum.  Attn:  Sara  Johnson. 
National  Institute  of  Standards  and 
Technology,  Building  223,  room  B364, 
Gaithersburg,  MD  20899;  (301)  975-4853. 
Upon  receipt  of  the  completed 
registration  form,  additional  registration 
information  will  then  be  mailed  to  the 
registrant. 

FOR  FURTHER  INFORMATION  CONTACT 
Dawn  Hoffman.  NIST.  Building  223, 
room  B3e4.  Gaithersburg.  MD  20899: 
(301)975-2937. 
SUFFLEMENTARY  INFORMATION: 

Participants  are  expected  to  make  their 
own  travel  arrangements  and 
accommodations.  NIST  reserves  the 
right  to  cancel  any  part  of  the 
workshops. 

Dated:  November  14, 1901. 
John  Lyons. 
Director. 
[FR  Doc.  B1-Z77B2  Filed  ll-lB-01: 8:43  am) 
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National  Oceanic  and  Atmosfiheric 
Administrstlon 

Gulf  of  Mexico  Fishery  ManagenMnt 
Council;  Public  Hearing 

AQENCY:  National  Marine  Fisheries 
Service,  (NMFS),  NOAA,  Commerce. 
ACTKNC  Notice  of  public  hearings,  and 
request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  hearings  on  Draft  Amendment  6 
to  the  Coastal  Migratory  Pelagic  Fishery 
Management  Plan  (FMP)  that  would:  (1) 
Specify  a  period  for  rebuilding 
overfished  stocks:  (2)  schedule  stock 


assessments  for  alternate  years:  (3) 
allow  additional  fiexibility  In  making 
seasonal  adjustments:  (4)  allow  division 
of  Gulf  group  king  mackerel  into 
geographic  substocks;  (5)  provide 
commercial  vessel  catch  per  trip  limits 
for  Atlantic  group  Spanish  mackerel:  (6) 
revise  eligibility  requirements  for 
commercial  permits:  (7)  revise  the 
recreational  bag  limit  mechanism  to 
prevent  closures:  (8)  change  the  fishing 
year  for  the  recreational  allocations:  and 
(9)  increase  the  minimum  size  limit  for 
king  mackerel  to  20  inches. 

DATES:  Public  comments  must  be 
received  by  January  7, 1992.  See 
"SUFFLEMBNTARV  INFORMATION'  for 
dates,  times,  and  locations  of  hearings. 

ADDRESSES:  Written  comments  on  Draft 
Amendment  6  to  the  Coastal  Migratory 
Pelagics  FMP  should  be  addressed  to 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
suite  331.  Tampa,  Florida  33609. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Terrance  R.  Leary,  Fishery  Biologist 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
suite  331.  Tampa.  Florida  33609. 
telephone  (813)  228-2815. 

SUFFLBMBNTARY  INFORMATION:  The 

public  hearings  will  be  held  at  the 
following  times  and  locations. 

1,  Tuesday,  November  19, 19P1— University  of 
Texas,  Vltitor'i  Center  Auditorium.  Marin* 
Science  Institute.  7S0  Channel  View  DIrve. 
Port  Aransas,  Texas  (7  p.m.  to  10  p.m.). 

Z  Monday,  November  25. 1901— Old  City 
Hall.  204  Ann  Street.  Key  West,  Florida  (7 
p.m.  to  10  p.m.). 

3.  Monday,  December  2. 1991 — Nicholt  State 
University,  Century  Club  Room,  G.L 
Culdry  Stadium,  Comer  of  Audubon  and 
Highway  1,  Thibodaux.  Louisiana  (7  p.m.  to 
10  p.m.). 

4.  Wednesday.  December  4. 1991,  MIssltslppI 
Beach  Resort,  2060  Beach  Boulevard,  Biloxl, 
Mississippi  (7  p.m.  to  10  p.m.). 

5.  Thursday,  December  6. 1991— Radisaon 
Admiral  Semmes  Hotel.  251  Covemment 
Street.  Mobile,  Alabama  (7  p.m.  to  10  p.m,), 

6.  Wednesday,  December  11. 1991— National 
Marine  Fisheries  Service,  Panama  City 
Laboratory,  3500  Delwood  Beach  Road. 
Panama  City,  Florida  (B  a.m.  to  12  noon). 

7.  Thursday.  December  12. 1991— Ramada 
Airport  Hotel  and  Conference  Center,  5303 
West  Kennedy  Boulevard,  Tampa,  Florida 
(7  p.m,  to  10  p.m,). 

Dated:  November  13, 1991. 
David  S.  CiMtln. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  Notional 
Marine  Fisheries  Service. 
(PR  Doc  91-27702  Piled  11-18-91:  &4S  am| 
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Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meeting 

AQENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
SUMMARY:  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  hearings  on  Draft  Amendment  6 
to  the  Shrimp  Fishery  Management  Plan 
that  would:  (1)  Bring  the  plan  into 
compliance  with  602  guidelines  by 
providing  a  defmition  of  overfishing  for 
white  shrimp  and  providing  action  to 
restore  any  future  overfished  stocks:  (2) 
eliminate  the  requirement  for  annual 
reviews  of  the  seasonal  closure  to 
shrimping  off  Texas  and  the  Tortugas 
shrimp  sanctuary,  but  stocks  are  to 
continue  to  be  monitored  so  appropriate 
adjustments  may  be  made:  (3)  require 
that  vessels  shrimping  in  federal  waters 
have  a  federal  permit;  and  (4)  require 
that  shrimp  vessels  designated  by  the 
Director  of  the  Southeast  Fisheries 
Center  be  required  to  carry  an  observer 
to  monitor  shrimp  catch  and  bycatch  of 
other  species  with  the  operator  of  the 
vessel  to  be  reimbursed  for  associated 
expenses. 

DATES:  Public  comments  must  be 
received  by  January  7, 1992.  See 
"SUPPLEMENTARY  INFORMATION"  for 

dates,  times,  and  locations  of  the 
hearings. 

DATES:  Public  comments  must  be 
received  by  December  27, 1991.  See 
"SUPPLEMENTARY  INFORMATION"  for 
dates,  times,  and  locations  of  hearings. 
ADDRESSES:  Written  comments  on  the 
proposed  FMP  should  be  addressed  to 
Robert  K.  Mahood,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  suite  306, 
Charieston,  SC  29407-4699. 
FOR  FURTHER  INFORMATION  CONTACT. 
Carrie  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  suite  306,  Charleston,  SC  29407, 
telephone  (803)  571-4366. 
SUPPLEMENTARY  INFORMATION:  The 
public  hearings  will  begin  at  6  p.m.,  and 
adjourn  at  8  p.m.,  local  time,  and  are 
scheduled  as  follows: 

1.  Tuesday,  November  26, 1991 — Royce  Hotel, 
1601  Belvedere  Road,  W.  Palm  Beach,  FL 
33406.  (407)  689-6400. 

2.  Monday.  December  9. 1991 — Quality  Inn 
Lake  Wright.  62flO  N.  Hampton  Boulevard. 
Norfolk.  VA  23502.  (804)  461-6251. 

3.  Monday.  December  9. 1991 — Cocoa  Beach 
Hilton,  1550  N.  Atlantic  Avenue,  Cocoa 
Beach,  FL  32931.  (407)  799-0003. 

4.  Tuesday.  December  10. 1991 — North 
Carolina  Aquarium  on  Roanoke  Island 
Airport  Road.  Manteo,  NC  27954.  (919)  473- 
3494. 

5.  Tuesday,  December  10, 1991 — Holiday  Inn 
Oceanfront.  1617  N.  First  Street,  Ocean 


View  I  ft  II  Rooms.  )acksonville  Beach,  FL 
32250,  (904)  249-9071. 

6.  Wednesday,  December  11, 1991— Glynn 
Mall  Suites  Hotel,  Carousel/Chariot  Hall 
Rooms,  500  Mall  Boulevard,  Brunswick,  GA 
31520.  (912)  264-6100. 

7.  Wednesday.  December  11, 1991 — Carteret 
Community  College,  joselyn  Auditorium. 
3505  Arendell  Street.  Morehead  City,  NC 
28557,  (919)  247-7147. 

&  Thursday.  December  12, 1991— New 
Hanover  County  Courthouse,  320  Chestnut 
Street,  room  302.  Wilmington,  NC  28401, 
(919)  341-7147. 

9.  Friday,  December  13, 1991 — South  Carolina 
Wildlife  &  Marine  Resources  Department, 
Ft.  lohnson  Road,  Charleston,  SC  29412. 
(603)  795-6350. 
Dated:  November  13. 1991. 

David  S.  Crastin. 

Acting  Director,  Office  of  Fisheries 

Conservation  and  Management,  National 

Marine  Fisheries  Service. 

[FR  Doc.  91-27704  Filed  11-18-91;  8:45  amj 

BIUJNO  COOC  SS10-22-M 


South  Atlantic  Rshery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service,  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will  hold 
public  hearings  and  provide  a  comment 
period  to  solicit  public  input  on 
Amendment  6  to  the  Mackerel  Fishery 
Management  Plan  (FMP).  The  Council 
approved  the  following  options  on 
Mackerel  Amendment  6  as  preferred 
alternatives  to  take  to  public  hearing:  (1) 
Commercial  trip  limits  for  Spanish 
mackerel  in  which  the  Atlantic  Spanish 
mackerel  fishery  would  be  divided  into 
northern  and  southern  zones  at  the 
Georgia/Florida  border,  with  different 
trip  limits  applying  to  each  zone,  (2) 
consideration  of  alternative  income 
requirements.  (3)  deletion  of  the 
provision  that  reverts  the  bag  limit  to 
zero  when  the  recreational  allocation  is 
reached  (even  for  overfished  stocks),  (4) 
modification  of  the  existing  fishing  year 
for  the  recreational  allocation,  and  (5) 
establishment  of  a  control  date  for 
possible  limited  entry. 

DATES:  Public  comments  must  be 
received  by  December  27, 1991.  See 
"SUPPlfMENTARY  INFORMATION"  for 
dates,  times,  and  locations  of  hearings. 

ADDRESSES:  Written  comments  on  the 
proposed  FMP  should  be  addressed  to 
Robert  K.  Mahood,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  suite  306, 
Charleston.  SC  29407-4699. 


FOR  FURTMIR  MPORMATION  CONTACT! 

Carrie  Knight.  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  suite  306,  Charleston,  SC  29407, 
telephone  (803)  571-4366. 
SUPPLEMENTARY  INFORMATION:  The 
public  hearings  will  begin  at  6  p.m.,  and 
adjourn  at  8  p.m.,  local  time,  and  are 
scheduled  as  follows: 

1.  Tuesday.  November  28, 1991 — Royce  Hotel, 
1601  Belvedere  Road.  W.  Palm  Beach,  FL 
33406.  (407)  689-6400. 

2.  Monday.  December  9, 1991 — Quality  Inn 
Lake  Wright.  6280  N.  Hampton  Boulevard, 
Norfolk,  VA  23502,  (804)  461-6251. 

3.  Monday.  December  9, 1991— Cocoa  Beach 
Hilton,  1550  N.  Atlantic  Avenue,  Cocoa 
Beach.  FL  32931,  (407)  799-0003. 

4.  Tuesday,  December  10, 1991.  North 
Carolina  Aquarium  on  Roanoke  Island 
Airport  Road.  Manteo,  NC  27054,  (919)  473- 
3494. 

5.  Tuesday.  December  10, 1991 — Holiday  Inn , 
Oceanfront,  1617  N.  First  Street,  Ocean 
View  I  &  II  Rooms,  (ackionville  Beach.  FL  ! 
32250,  (904)  249-9071. 

6.  Wednesday,  December  11, 1991 — Glynn 
Mall  Suites  Hotel.  Carousel/Chariot  Hall 
Rooms,  500  Mall  Boulevard,  Brunswick,  G^ 
31520.  (912)  264-eiOO. 

7.  Wednesday.  December  11, 1991— Carteret 
Community  College,  Joselyn  Auditorium, 
3505  Arendell  street,  Morehead  City,  NC 
28557,  (919)  247-7147. 

8.  Thursday,  December  12, 1991— New 
Hanover  County  Courthouse,  320  Chestnut 
Street,  room  302,  Wilmington.  NC  28401, 
(919)  341-7147. 

9.  Friday.  December  13, 1991— South  Carolina 
Wildlife  a  Marine  Resources  Department, 
Ft.  Johnson  Road,  Charleston,  SC  29412, 
(803)795-6350. 

Dated:  November  13, 1991. 
David  S.  CrMtin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-27703  Filed  11-18-91:  8:45  amj 

SILUNO  COOC  3$10-22-H 


Pacific  Fishery  Management  Council; 
Public  MeeUng 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Managemeni 
Council's  Puget  Sound  Salmon  Stock 
Review  Group  (PSSSRG)  will  hold  its 
third  public  meeting  on  December  5, 
1991,  at  9:30  a.m.  It  will  be  held  in  room 
102  of  the  Olympia  Center,  222  North 
Columbia,  Olympia,  Washington. 

The  PSSSRG  will  examine  the  causes 
that  have  led  to  failure  in  attaining  the 
spawning  escapement  objectives  for 
naturally-produced  Skagit  River  and 
Hood  Canal  coho,  Skagit  River  spring, 
Stillaguamish  River  summer/fall,  and 
Snohomish  Rivei  summer/fall  chinook 
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salmon  ■tocki.  The  PSSSRG  will  report 
its  findings  and  recommendations  to  the 
Pacific  Fishery  Management  Council 
prior  to  establishment  of  the  1992  ocean 
salmon  fishery  management 
recommendations. 

For  more  information  contact  )ohn 
Coon.  Staff  Officer  (Salmon),  Pacific 
Fishery  Management  Council,  Metro 
Center,  suite  420.  2000  SW.  First 
Avenue,  Portland.  Oregon  97201: 
telephone:  (503)  326-6352. 

Dated:  November  13. 1991. 
David  S.  Crmtin. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-27705  Filed  11-18-91;  &45  am] 
MLUNO  COM  S«tO-t»4l 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  FttMr. 
Silk  Blend  and  Other  Vegetable  Hber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Macau 

November  14, 1991. 
AOtNCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFtCTn^  DATE  November  21, 1991, 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  international  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6495.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLCMCNTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1958,  as  amended  (7 
U.SC.  18S4). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  Decemt>er  10. 1990).  Also 


see  56  FR  51944.  published  on  December 
18,199a 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
AunH*  D.  TantUlo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommlttM  for  the  ImpiemwiUtion  of  TextiW 
Asraononls 

November  14,  lOn. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  12. 1990.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textile*  and 
textile  products,  produced  or  manufactured  in 
Macau  and  exported  during  the  twelve-month 
period  which  began  on  )anuary  1. 1991  and 
extends  through  December  31. 1991. 

Effective  on  November  21, 1991,  you  are 
directed  to  amend  further  the  directive  dated 
December  12. 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Macau: 


Cdegoiy 


200-239,  300-309. 

400-469.600- 

670  and  800-809, 

as  a  group. 
Group! 
200-230.  300-389. 

eoo-OTOand 

600-899,  as  a 

oroup. 
SuMevals  In  Qroup  I 
333/334/335/833/ 

634/835. 


Adiustsd  tii*atve.«nonlMmlt  ■ 


68,025,038    square    meters 


338 

330 

340 ".".'I 

341 

347/346/647... 
633/634/635... 

640 

641/640 

642/642 

647/648 ;.-. 

Group  II 
400-460,  as  a 
group. 


84391.194     aquw* 
eQulvslent 


106,734  dozen  of  which  r«o( 
mora  Ittan  104,686  dozen 
ShaN  be  In  CalsgonM  333/ 
335/633/835. 

251,602  dOZ«v 

1.062,000  dozwv 

242,153  dozen. 

147.690  dozwv 

605,564  doz«v 

306.492  dozaa 

68.229  dozerv 

160.147  dozwt. 

68,349  dozen. 

440.613  dOZWV 

1.447.500     square     meters 

equlvaiem 


■  The  Nmitt  have  no*  baen  adiuMed  to  aooounl  tor 
any  imporU  axponad  altar  Oacambar  31.  1000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  hat  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  653(a)(1). 


Sincerely. 
Auggie  D.  TantiUo, 

Chairman.  Committee  for  the  Imfdementatkm 

of  Textile  Agreements. 

|FR  Doc.  01-27802  Filed  11-18-01: 8:45  ami 


Announcement  of  Import  RMtralnt 
Umlts  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textlla 
Products  and  SWc  Blend  and  Other 
V«getat>le  Rber  Apparel  Produced  or 
Manufactured  In  Malaysia 

November  13, 1901. 
aocncy:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

■FFlcnvi  DATI:  January  1. 1992. 

FOR  PURTNIR  INFORMATION  CONTACT. 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
AppareL  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  Information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  potted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  Information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

tUPPl^MENTARY  II^ORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  (he 
Agricultural  Act  of  1966,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  October  12, 1991,  the 
Governments  of  the  United  States  and 
Malaysia  agreed  to  extend  their  current 
bilateral  agreement  for  the  period 
January  1, 1992  through  December  31. 
1992.  A  formal  exchange  of  notes  will 
follow. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
Auggia  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Imolemenlation  of  Textile 
Agreements 
November  13. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  2a 
1973,  as  further  extended  on  July  31. 1991; 
pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  October  12, 1991 
between  the  Governments  of  the  United 
States  and  Malaysia:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1992,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  Tiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1992 
and  extending  through  December  31, 1992.  in 
excess  of  the  following  levels  of  restraint: 


Category 

218.  219.  220. 

73.891.406  square  meters. 

225-227.  313- 

315.  317,  326 

and  613/614/ 

615/617.  as  a 

group. 

Sobtevete  within  ttie 

group 

218 _ 

4,750,162  square  meters. 

219 

23.01 1,895  square  meters. 

220 

23.011,895  square  meters. 

225 

23,01 1,895  square  meters. 

226 

23,011,895  square  meters. 

227 

23,011,895  square  meters. 

313 

27,445.380  square  meters. 

314 

29,556,563  square  meters. 

315 

23,01 1.895  square  meters. 

317 

23,01 1,895  square  meters. 

326 

3,166,774  square  meters. 

613/614/615/617.. 

23.01 1 ,895  square  meters. 

Other  Specific 

LimilS 

200 — 

200,312  kilograms. 

237 

269.519  dozen. 

300/301  

2,124.532  kilograms. 

331/631 _ 

1,458.672  dozen  pairs. 

333/334/335/835., 

167,279  dozen  of  wtw;h  not 

more    than    83,639    dozen 

each  shall  t>e  m  Categories 

333,  334,  335  and  835. 

336/6J6  

309.309  dozen. 

338/339  

766  852  dozen. 

340/640  

937,895  dozen. 

341/641       .    ..    . 

1,215  547  dozen  of  ««hich  not 

nxxe  than  433.647  dozen 

shall  t)e  m  Category  341. 

342/642/842 

291.150  dozen. 

345 

Ill  645  dozen. 

347/348 

314.033  dozen. 

CWegory 

351/651 

180.660  dozea 

363 

5,352.902  numbers. 

369-S  » 

579.730  kiloyams. 

435 - 

14.410  dozen. 

438-W  » .. 

11.793  dozen. 

442 _.     

17.562  dozen. 

445/446 _ 

27,876  dozen. 

604 

931.560  kitograms. 

634/635  

567.331  dozen  of  iwhich  not 

more  than  247,571   dozen 

shaN  be  In  Category  635. 

638/639 

334.202  dozen. 

645/646     

255,618  dozen. 

647/646 

1,202.905  dozen  of  which  not 

more  than  842.033  dozen 

each  Shalt  be  in  Categories 

647-K  •  and  648-K  *. 

Group  II 

201.222-224. 

29,891,573     square     meters 

229,  239,  330, 

equivalent 

332,  349,  350. 

352-354,  359- 

362.  369-0». 

400-434.436. 

438-0  •,  439. 

440,  443,  444, 

447,  448.  459. 
464-469,600- 
603,  606,  607, 
611,618-622, 
624-630,  632, 
633,  643,  644. 
649.  650,  652- 
654,  659,  665- 
670,  831-634. 
836,  838,  839, 
840  and  843- 
859,  as  a  group. 


■Category 
6307  10  2005. 

•Category 
610421  0060, 
6106.20.1010, 
6106  901020, 

6109  901540, 

6110  90.0074 
'Category 

6103  23.0040, 
6103.29.1030, 
6103.43.1550, 

6103  49.1060, 
6112.19.1050, 

*  Category 
6104.230032, 

6104  291040, 
6104  63.2025, 

6104  69  2030, 
6112.12.0060, 
6113  00  0052 

•Category 
6307.10.2005 

•Category 
6103.21.0050, 

6105  90  1000, 
6110.10  2070 
6114.10.0020 


369-S: 


only       HTS       number 


438-W:  only 
6104  23.0020, 
6106.20.1020. 
6106.90  2020. 
6110.10.2080, 
and  6114.10.0040. 
647-K:  only 
6103  23.0045. 
6103.43.1520. 

6103  43.1570, 
6103.'19.3014 

61 12  20.1060  and 
648-K;   only 

6104  23  0034, 
6104  29  2038, 
6104.63.2030, 

6104  69.2060. 
6112.19.1060, 

and  61 17.900046. 
369-0;    all    HTS 
Category  369-S). 
438-0:        only 
6103.230025. 

6105  90.3020, 
6110.30.1550, 

and  6117.90.0023 


HTS  numbers 
6104.29  2051, 
6106.90.1010, 
6106.90  3020. 
6110.30.1560, 

HTS  numt)er8 
6103.29.1020, 

6103  431540, 
6103.49.1020, 
6112.12.0050, 

6113  00.0044. 
HTS       numbers 

6104  29.1030, 
6104  63  2010, 
6104.63  2060, 
6104.69  3026, 
6112.20.1070, 

numbers    except 

HTS  numbers 
6105.20.1000, 
6109.90.1520. 
6110.90.0072, 


Imports  charged  to  these  category  limits  for 
the  period  January  1. 1991  through  December 
31, 1991  shall  l>e  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Malaysia. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementatiot 
of  Textile  Agreements. 
|FR  Doc.  91-27803  Filed  11-18-91;  8:45  amj 
WLUNO  cooE  Mio-on-r 


Establishment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
the  Philippines 

November  14, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  November  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  no  agreement  has  been 
reached  on  a  mutually  satisfactory 
solution  on  Category  611.  the  United 
States  Government  has  decided  to 
control  imports  in  this  category  for  the 
prorated  period  beginning  on  November 
28, 1991  and  extending  through 
December  31. 1991. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Philippines,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  55  FR  50756. 

published  on  December  10, 1990).  Also 

see  55  FR  41831.  published  on  August  23. 

1991. 

AuggiaD.TMtiHo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  14. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement  of  March  4. 1967.  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Philippines;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
November  21, 1991,  entry  info  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  Category  611, 
produced  or  manufactured  in  the  Philippines 
and  exported  during  the  period  begirming  on 
November  28, 1991  and  extending  through 
December  31, 1991.  in  excess  of  335.463 
square  meters  '. 

Textile  products  in  Category  611  which 
have  been  exported  to  the  United  States  on 
and  after  January  1. 1991  shall  remain  subject 
to  the  Group  II  limit  established  for  the 
period  January  1, 1991  through  December  31, 
1991. 

Imports  charged  to  the  category  limit  for 
the  ninety-day  period  beginning  on  August  30, 
1991  and  extending  through  November  27, 
1991.  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

For  the  import  period  August  30, 1991 
through  September  28, 1991,  there  are  no 
charges  to  be  made  to  Category  611. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  91-27804  Filed  11-18-91;  8:45  amj 
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Announemnent  of  Import  Umitt  for 
Certain  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Product*  Produced  or 
Manufactured  In  the  Republie>of 
Turkey  F 

November  13. 1991. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA), 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
new  agreement  year  limits. 

EFFECTIVE  DATE:  January  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPl^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  July 
29  and  August  6. 1991,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Turkey  establishes  limits 
for  the  period  beginning  on  January  1. 
1992  and  extending  through  December 
31. 1992. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990), 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  mplemenfotion 
of  textile  Agreements. 

Conunittea  for  the  Implenwnta'.ion  of  Textile 
Agtvements 

November  13, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  It  rms  of 
section  204  of  the  Agricultural  Act  t  f  1956.  as 
amended  (7  U.S.C.  1B54).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  July  29 
and  August  6, 1901,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Turkey;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit  effective  on  January  1, 1992.  entry 
Into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufac^red  in  Turkey  and 
exported  during  thelwelve-month  period 
which  begins  on  January  1, 1992  and  extends 
through  December  31, 1992,  in  excess  of  the 
following  restraint  limits: 


Category 

219,  313.  314.  315. 

117.660.000  square  meters 

317.  326.  617.  625, 

ol  wfiich  not  more  ttian 

626.  627  and  628. 

26.687,709             square 

•sagroup. 

meters  shall  be  in  219; 

32,862,755             square 

meters  shaN  be  in  313; 

19,120,149            square 

meters  shall  be  in  314; 

25,692,700             square 

meters  shall  be  in  315; 

26,887,709             square 

meters  shaN  be  in  317; 

2.967,523  square  meters 

ShaN       be       in       326; 

17,925,140            squara 

meters  shall  be  in  617; 

2.987.523  square  meters 

aha«      be      in      625; 

2,967,523  square  meters 

ShaN      be      m      626; 

2,967.523  square  meters 

Shall       be       in       627; 

2,987,523  square  meters 

shatt  be  m  628. 

Limits  not  in  group 

200 

1.134,496  kilograma. 
5,523.782  kitograma. 

300/301 — 

335 ™„ 

238.500  dozen. 

336/636 

561,800  dozen. 

338/339/638/639 

3,496,000  dozen  of  which 

not  more  than  1,749,000 

dozen  shaN  be  in  Caia- 

gories       338-S/339-S/ 

638-S '639-8'. 

'  The  limit  hat  not  been  adjusted  to  account  for 
any  imports  exported  after  November  27. 1901. 
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cmteiY 

340/640.. 

341/641 „ 

342/642 

347/348 

1.196,000  dozen  o(  which 
not  more  l^an  340.159 
dazwi  ttt^  tw  in  tfwt* 
rrwd*  front  Mbhc  ol  two 
or  mor«  cokx«  m  ttte 
•Mrp  and/or  Wm  IIMng  m 
Categooes  340-Y/640- 
Y«. 

1,181.107  dozen  o*  w^^c^ 
not  mora  «Hn  413.386 
dozan  shaN  b*  In 
btouses  mad«  Irom  (abnc 
o<  two  or  more  cokxs  in 
the  «>erp  and/or  (he  (M- 
ing  In  Calegonaa  341-Y/ 
641 -V«. 

625.400  dozea 

3.402.600  dozen  o«  which 
not  more  Ihen  1.183,573 
dozen  thaM  be  m  »ot>- 
tara  In  Cueynea  347- 
T/34e-T«. 

354  697  dozea 

351/661 

361 
369-S*. 

567,100  dozen. 
1.1^.500  numbers. 
1.232.818  Uogrsma. 
1.03O.2OO  square  meters  ol 

AM 

ivhich    not    more    than 

Shan  be  in  Category  410. 
35.350  dozen. 

ftfU 

1.423.034  Moyanw. 

■  Category  338-S:  oHy  HTS  numbers 
6103  22  0050,  6105  100010.  6105.100030, 

610590.3010.  6109.10.0027.  6110120.1025, 

6110.20.2040.  6110.20.2065.  6110.90.0068. 
6112.110030  and  6114200005:  Category  339-S: 
only  HTS  numbers  6104.22.0060.  6104.29.2049. 
6106.1O0010.  6106.10.0030.  6106.90.2010, 

6106.90.3010,  6109  10.0070.  6110.20.1030, 

611020.2045.         6110202075.  6110900070, 

6112  11  0040,  6114200010  and  611790.0022,  Cat- 
egory 638-S:  aH  HTS  numbers  except  6109  90.1007. 
610990  1009.  610990  1013  and  610990  1025;  Cat- 
egory 639-S:  all  HTS  numbers  except  6109.90.1050, 
6109  90  1060.  6109.90.1065  and  6109.90.1070. 

•Category  340-Y:  onty  HTS  numbers 
6205.202015.  6205202020,  620520.2046. 

620&202050  and  6206.20.2060;  Category  640-Y: 
only  HTS  numbers  6205JO  2010  and  6206.30.2020. 

•Calegofy  341-Y:  oniy  HTS  numbers 
6204.22.3060.  6206.30  3010  and  6206  30  3030:  Cat- 
egory 641-Y:  oniy  HTS  numbers  6204  23  0050, 
6204.29.2030.  6206.40.3010  and  6206  40  3025:  Cat- 
egory 641-Y:  onty  HTS  numbers  6204  23  0050, 
6204  29  2030,  6206  40  3010  vxi  6206  40  3025. 

•Category  347-T:  onty  HTS  numbers 
610ai92015.  6103.194020,  6103.220030, 

6103.42.1020.  6103.421040.  6103493010. 

6112.11.0060.  6113.00.0038,  6203.19.1020, 

6203.19.4020,  6203.22.3020,  6203  42  4005. 

6203.424010.  6203.42.4015,  6203  42.4025, 

6203424035,  6203  42  4045.  6203  49.3020. 

6210402035,  621120  1520,  6211.20  3010  and 
6211.32.0040;  Category  34e-T:  only  HTS  numbers 
6104.12.0030,  6104192000,  6104220040, 

6104.29.2034.  610462.2010,  610462.2025. 

6104.693022,  6112.110060,  6113  00  0042. 

6117.90.0042.  6204  12  0030,  6204.19  3030, 

6204^3040.  6204294004,  6204.62.3000, 

6204.624005,  6204624010,  6204  62.4020. 

6204  62  4030.  6204  62.4040,  6204  62  4050, 

6204  69  3010.  6204.68.9010,  6210  50  2035. 

6211201550,  6211.20.6010.  6211.420030  and 
6217  90  0050. 

'Category  369-S:  only  HTS  nmbm 
6307.10ioO5. 

Imports  charged  to  these  category  limits  for 
the  period  lanuary  1, 1991  through  December 
31. 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unHIIed 
balances,  in  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  inchid«  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementatioa  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreigrt  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tuitillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  91-27805  Filed  11-18-01:  8:45  am) 

BiUMacooK  Mie-im-F 


Request  for  PubHc  Comments  on 
Bilateral  Textile  Consultations  witt) 
Colombia  on  Certain  Cotton  Textile 
Products 

November  14, 1991. 
aocncy:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 


ran  FURTHER  INFORMATION  CONTACT 
Nicole  Bivens  Coihnson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-421Z  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPICMKNTARV  INFORMATION: 

Authority:  Executive  Oder  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  October  31, 1991,  under  the  terms 
of  section  204  of  the  Agricultural  Act  of 
1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Colombia  with  respect  to  cotton  textile 
products  in  Categories  314  and  315, 
produced  or  manufactured  in  Colombia. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Colombia,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
textile  products  in  Categories  314  and 
315,  produced  or  manufactured  in 
Colombia  and  exported  during  the 
twelve-month  period  which  began  on 
October  31, 1991  and  extends  through 
October  30, 1902.  at  levels  of  not  less 
than  5,093,861  square  meters  for 
Category  314  and  8,178,746  square 
meters  for  Category  315. 


Summary  market  statements 
concerning  Categories  314  and  315 
follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  314  and  315, 
or  to  comment  on  domestic  production 
or  availability  of  products  included  in 
Categories  314  and  315,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  ATTN:  Helen  L 
LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  314  and  315.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Colombia, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
pubUshed  on  December  10, 1990). 
Aunie  0.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Maricat  Statement — Colombia 

Category  314— Cotton  Poplin  and  Broadcloth 

Fabric 

October  1991 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  poplin  and 
broadcloth  fabrics.  Category  314,  from 
Colombia  reached  4.773,082  square 
meters  in  the  year  ending  in  August 
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1991,  37  percent  above  the  3.496.048 
square  meters  imported  a  year  earlier. 
During  the  first  eight  months  of  1991, 
Colombia  shipped  3,370.966  square 
meters.  51  percent  above  their  January- 
August  1990  level  and  93  percent  of  their 
total  calendar  year  1990  level.  In  the 
year  ending  August  1991,  Colombia  is 
the  largest  uncontrolled  supplier 
accounting  for  2.3  percent  of  total  ; 
Category  314  imports. 

The  sharp  and  substantial  increase  in 
Category  314  imports  from  Colombia  is 
disrupting  the  U.S.  market  for  cotton 
poplin  and  broadcloth  fabric. 
Import  Penetration  and  Market  Share 

U.S.  production  of  cotton  poplin  and 
broadcloth  fabrics  fell  to  96,990.000 
square  meters  in  1990.  25  percent  below 
the  1989  level  and  36  percent  below  the 
1988  level.  Production  continued 
downward  in  1991.  falling  to  31,068.000 
square  meters  during  }anuary-)une  1991, 
47  percent  below  the  January-June  1990 
level.  In  contrast,  U.S.  imports  of 
Category  314  from  all  sources  have  risen 
to  202,765,000  square  meters  in  1990.  26 
percent  above  the  1988  level  and  7 
percent  above  the  1989  level.  Imports 
continue  to  increase  in  1991,  up  5 
percent  in  the  first  eight  months  of  1991 
over  the  January-August  1990  level 

The  U.S.  producers'  share  of  the 
cotton  poplin  and  broadcloth  market 
dropped  17  percentage  points,  falling 
from  49  percent  in  1988  to  32  percent  in 

1990.  The  drop  in  the  U.S.  domestic 
producers'  market  share  continued  in 

1991,  falling  to  24  percent  in  the  first  six 
months  of  1991.  The  ratio  of  imports  to 
domestic  production  doubled,  increasing 
from  106  percent  in  1968.  to  209  percent 
in  1990.  The  ratio  continued  to  increase 
during  1991.  reaching  321  percent  in  first 
six  months  of  1991. 

Duty-Paid  Value  and  U.S.  Producers' Price 

All  of  Category  314  imports  from 
Colombia  during  the  year  ending  August 
1991  entered  the  U.S.  under  IfTSUSA 
numbers  5208.12.4020—85  percent  or 
more  by  weight  cotton  poplin  or 
broadcloth  of  yam  numbers  42  or  lower, 
weighing  less  than  100  grams  per  square 
meter,  and  5206.12.6020—85  percent  or 
more  by  weight  cotton  poplin  or 
broadcloth  of  yam  numbers  43  to  68, 
weighing  less  than  100  grams  per  square 
meter.  These  fabrics  entered  the  U.S.  at 
duty-paid  landed  values  below  U.S. 
producers'  prices  for  comparable 
fabrics. 

Market  Statement — Colombia 
Category  315— Cotton  Printcloth 
October  1991 
Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  printcloth 
fabric  Category  315.  from  Colombia 


reached  8.251,603  square  meters  during 
the  year  ending  August  1991,  a  four  fold 
increase  over  the  1.526.549  square 
meters  imported  during  the  same  period 
a  year  earlier.  During  the  first  eight 
months  of  1991.  Colombia  shipped 
5,671,653  square  meters,  three  times 
their  January-August  1990  level. 
Colombia  is  the  eighth  largest  supplier 
of  cotton  printcloth.  accounting  for  2.4 
percent  of  Category  315  imports  for  the 
year  ending  August  1991.  In  the  previous 
year,  Colombia  ranked  sixteenth  among 
the  major  suppliers,  accounting  for  less 
than  one  percent  of  total  Category  315 
imports. 

The  sharp  and  substantial  increase  in 
Category  315  imports  from  Colombia  is 
disrupting  the  U.S.  market  for  cotton 
printcloth. 

Import  Penetration  and  Market  Share 

U.S.  production  of  cotton  printcloth 
fell  to  292,937.000  square  meters  in  1990, 
5  percent  below  the  1989  level  and  24 
percent  below  the  1988  level.  Production 
continued  downward  in  1991,  falling  to 
145,175.000  square  meters  during 
January-June  1991, 5  percent  below  the 
January-June  1990  level.  In  contrast  U.S. 
imports  of  Category  315  from  all  sources 
have  been  on  the  rise  since  1988 
reaching  326.332.000  square  meters  in 
1990.  an  increase  of  75  percent  over  the 
1988  level.  Imports  continue  to  increase 
in  1991,  up  11  percent  in  the  first  eight 
months  of  1991  over  the  January-August 

1990  level. 

The  U.S.  producers'  share  of  the 
cotton  printcloth  market  dropped  20 
percentage  points,  falling  from  67 
percent  in  1988  to  47  percent  in  1990. 
The  drop  in  the  U.S.  producers'  market 
share  continued  in  1991,  falling  to  46 
percent  during  the  first  half  of  1991.  The 
ratio  of  imports  to  domestic  production 
more  than  doubled,  increasing  from  48 
percent  in  1988  to  111  percent  in  1990, 
and  reached  115  percent  during  the  first 
half  of  1991. 

Duty-Paid  Value  and  U.S  Producers'  Price 

All  of  Category  315  Imports  from 
Colombia  during  the  year  ending  August 

1991  entered  the  U.S.  under  HTSUSA 
number  5208.12.6060—85  percent  or 
more  by  weight  cotton  printcloth  of  yam 
numbers  43-68.  weighing  more  than  100 
grams  per  square  meter.  These  fabrics 
entered  the  U.S.  at  duty-paid  landed 
values  below  U.S.  producers'  prices  for 
comparable  fabrics. 

|FR  Doc.  91-27806  Filed  11-18-91: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corp*  of  Engineers,  Department  of 
ttM  Army 

(NaariOKF) 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statentent 
(DEIS)  For  the  Santa  Paula  Creeic 
Flood  Control  Study,  Ventura  County, 
California 

Noveml>er  13, 1991. 

AQCNCV:  U.S.  Army  Corps  of  Engineers. 

DoD.  I 

ACTION:  Notice  of  intent,  correction. 

In  the  November  13, 1991  Federal 
Register  document  #  91-27-226.  Volume 
56  FR  57633,  Column  II,  paragraph  3 
"Scoping  Process",  the  public  scoping 
meeting  date  of  "20  November  1991"  is 
corrected  to  read  "3  Decembef  1991". 

Dated:  November  13, 1991. 

Kenneth  A.  Steele. 

Lieutenant  Colonel.  Corps  of  Engineers. 
Deputy  District  Engineer  for  Civil  M'oHU. 

(FR  Doa  91-27819  Filed  11-18-91:  8:43  am] 
BIUJMQ  coos  S71«-KF-H 


DEPARTyENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement 

|CFDANo.:S4.117El 

Educational  Research  Qrant  Field* 
Initiated  Studiea 

agency:  Department  of  Education. 
action:  Extension  of  deadline  date  for 
transmittal  of  applications  and  change 
of  application  availability  date  for  fistal 
year  1992. 

SUMMARY:  On  September  la  1991,  the 
Secretary  published  in  the  Federal 
Register  (56  FR  47279)  a  notice  inviting 
applications  for  new  awards  for  the 
Educational  Research  Grant  Program: 
Field-Initiated  Studies.  Detailed 
information  was  included  in  that  notice. 
The  purpose  of  this  notice  is  to  extend 
the  deadline  date  for  transmittal  of 
applications,  to  change  the  application 
availability  date,  and  to  provide 
potential  applicants  with  examples  of 
some  educational  topics  that  the 
Secretary  considers  to  be  of  national 
importance. 

DATES:  The  Secretary  extends  the 
deadline  date  for  transmittal  of 
applications  from  January  ''0, 1992  to 
January  22, 1992  and  change*  the 
application  availability  date  from 
October  11. 1991  to  November  22. 1991. 
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SUPPLCMENTARY  INF0IUIAT10N:  Pursuant 
to  34  CFR  700.23(b).  the  Secretary  is 
required  to  determine  whether  the  field- 
initiated  applications  propose  activities 
that  address  educational  problems  of 
national  importance.  Listed  below  are 
some  examples  of  educational  topics 
that  address  problems  that  the  Secretary 
considers  to  be  of  national  importance. 
Research  on  these  topics  could  help 
carry  out  AMERICA  2000.  the 
President's  strategy  for  reaching  the 
National  Education  Goals.  The  topics 
identified  in  this  notice  are  examples 
only;  the  Secretary  also  considers  many 
other  educational  topics  to  be  of 
national  importance.  Applications  that 
propose  research  activities  on 
educational  topics  that  are  listed  in  this 
notice  will  not  receive  any  competitive 
preference. 

Some  examples  of  educational  topics 
are: 

1.  Helping  parents  support  the 
learning  of  their  young  children; 

2.  Improving  the  education  of  children 
whose  circumstances  put  them  at  a 
disadvantage; 

3.  Identifying  factors  that  will  lead  to 
greater  student  learning,  at  any  stage 
from  birth  through  post-secondary  and 
graduate  education;  and 

4.  Identifying  how  school  organization 
affects  student  achievement. 

FOR  APPUCATIONS  OR  INFORMATION 
contact:  Delores  Monroe.  U.S. 
Department  of  Education.  555  New 
Jersey.  NW..  room  620.  Washington.  DC 
20208-5646.  Telephone:  (202)  219-2223. 
Deaf  or  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  l-800-«77-«339  (in  the 
Washington.  DC  area  code,  telephone 
70&-9300)  between  8  a.m.  and  7  p.m.. 
Eastern  time. 

Program  Authority:  20  U.S.C.  1221e. 
Dated:  November  14. 1991. 
DUii«  Ravitch, 

Assistant  Secretary  for  Educational  Research 

and  Improvement 

|FR  Doc.  91-27813  Filed  11-18-91:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Rnancial  Assistance  Award;  Intent  to 
Award  Grant  to  Purdue  Research 
Foundation 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14  it  is  making  a  financial  assistance 
award  to  the  Purdue  Research 


Foundation  under  Grant  No.  DE-FGOl- 
92CE15494.  The  proposed  grant  will 
provide  funding  in  the  estimated  amount 
of  $67,000  for  the  Purdue  Research 
Foundation  to  perform  laboratory 
experiments  to  determine  the  ability  of 
lignin  to  adsorb  and  desorb  n-butanol  in 
a  fermenting  sugar-water  solution  and  to 
set  up  a  bench  scale  model  to  gather 
engineering  data  to  be  used  to  develop 
an  engineering  evaluation. 

The  results  of  this  grant  will  be  used 
to  demonstrate  the  energy  savings  of  the 
proposed  project.  This  savings  will 
reduce  our  national  dependence  on  oil 
and  gasoline  liquid  transportation  fuel 
by  producing  a  technology  that  will 
produce  n-butanol  in  an  economical 
manner. 

The  grant  is  being  awarded  to  the 
Purdue  Research  Foundation  on  a 
noncompetitive  basis,  because  the 
technology  is  unique  and  that  Dr. 
Ladisch,  the  Principal  Investigator,  is 
considered  essential  for  achievement  of 
the  proposed  project  objectives.  Dr. 
Ladisch  has  a  Ph.D.  in  chemical 
engineering  and  seventeen  years  of 
teaching  and  research  experience.  He 
has  a  national  reputation  in  developing 
useful  energy  products,  such  as  alcohol, 
from  natiu-al  plant  materials.  The 
National  Institute  of  Standards  and 
Technology  estimates  that  based  on  its 
evaluation  and  on  its  uniqueness  of 
design  that  potential  energy  savings  is  to 
be  approximately  1.6  million  barrels  of 
gasoline  annually.  In  accordance  with 
CFR  600.14(e)(1).  it  has  been  determined 
that  this  project  represents  a  unique 
idea  that  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  ur 
planned  solicitation.  The  Energy-Related 
Inventions  Program  (ERIP)  has  been 
structured,  since  its  beginning  in  1975.  to 
operate  without  competitive 
solicitations,  because  the  legislation 
directs  ERIP  to  provide  support  for 
worthy  ideas  submitted  by  the  public. 
The  proposed  technology  has  a  strong 
possibility  of  allowing  for  future 
reductions  in  the  nations  energy 
consumption. 

The  anticipated  term  of  the  proposed 
grant  shall  be  24  months  from  the 
effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 
Placement  and  Administration,  ATTN: 
John  Windish.  PR-322.2. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
Araotd  Gjerstad, 

Acting  Director.  Operations  Division  "B", 
Office  of  Placement  and  Administration. 
|FR  Doc.  91-27801  Filed  11-18-91:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Dodiet  Na  TO92-4-4-000] 

Granite  State  Gas  Transmission,  Inc^ 
Notice  of  Proposed  Changes  in  Rates 

November  12, 1991. 

Take  notice  that  on  November  6. 1991, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State),  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581- 
5039,  tendered  for  filing  with  the 
Commission  Substitute  Eighth  Revised 
Sixth  Revised  Sheet  No.  21  in  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  containing  changes  in  rates  for 
effectiveness  on  November  1. 1991. 

Granite  State  states  that  it  filed  an 
out-of-cycle  purchased  gas  cost 
adjustment  on  November  1, 1991 
revising  its  projected  gas  costs  for  the 
balance  of  the  fourth  quarter.  According 
to  Granite  State,  it  received  a  temporary 
authorization  in  Docket  No.  CP91-2373- 
000  on  October  31. 1991.  authorizing  an 
increase  in  the  firm  daily  contract 
demand  deliveries  to  its  affiliated 
distribution  company  customers.  Bay 
State  Gas  Company  and  Northern 
Utilities,  Inc.,  effective  November  1, 
1991.  Granite  State  further  states  that 
the  increased  contract  demand 
deliveries  were  made  possible  by  the 
purchase  of  an  incremental  gas  supply 
for  its  system  supply  from  a  Canadian 
supplier.  Direct  Energy  Marketing, 
Limited  (Direct  Energy).  It  is  stated  that 
neither  the  effect  of  the  increased 
contract  demands  as  of  November  1, 
1991.  nor  the  projected  costs  for  the 
purchase  of  the  new  supply  from  Direct 
Energy  were  reflected  in  the  out-of-cycle 
purchase  gas  cost  adjustment  filed 
November  1.  Also,  Granite  State  states 
that  is  has  reconsidered  its  gas  supply 
projections  for  the  remainder  of  the 
fourth  quarter  and  made  other 
adjustments  including  a  reduction  in 
purchases  from  Tennessee  Gas  Pipeline 
Company  and  an  increase  in  spot- 
market  purchases.  Total  projected 
purchases  and  sales  for  the  fourth 
quarter  have  not  been  changed, 
according  to  Granite  State. 

It  is  stated  that  the  proposed  rate 
changes  are  applicable  to  Granite 
State's  jurisdictional  services  rendered 
to  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.  Granite  State 
further  states  that  copies  of  its  filing 
were  served  upon  its  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commissloa  825 
North  Capitol  Street,  NW..  Washington. 
DC  20428  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedures  (18  CFR  385.211 
and  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  19. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
'  the  Commission's  rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  CaahoO. 

Secretary. 

|FR  Doc.  01-27710  Filed  ll-lS-dl:  8:45  anj 

SNXMQ  coot  •riT'OMi 

(Docket  No.  "nw^-a-r-ooi ) 

Southern  Natural  Oas  Co;  Nolle*  ol 
CompNance  Fling 

November  12. 1901. 

Take  notice  that  on  November  6. 1991. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Cas 
Tariff  in  compliance  with  the 
Commission's  Order  of  October  11. 1991. 
in  the  captioned  docket 

Tenth  Revised  Sheet  Na  ^&sn 
Tenth  Revised  Sheet  No.  4a02 
Tenth  Revised  Sheet  No.  4a03 

Southern  states  that  these  revised 
sheets  are  being  filed,  as  required  by  the 
October  11  Order,  to  reflect  the  removal 
of  $990,463,  plus  associated  interest, 
from  take-or-pay  settlement  costs 
totalling  $29,618,712  allocated  to 
Southern  by  United  Gas  Pipe  Line 
Company  (United)  in  Docket  No.  RP91- 
198-000  which  were  sought  to  be  flowed 
through  by  Southern  in  this  Docket  No. 
TM92-2-7-000.  The  proposed  effective 
date  of  these  tariff  sheets  is  November 
1.1991. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  tu  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protesU  should  be  filed 
on  or  before  November  19. 1991.  Protests 
will  be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoU  D.  Cashell. 

Secretary. 

(FR  Doc  91-27711  Filed  11-1B-«1: 8:45  am) 
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[Dockal  No.  RP«1-1 19-0031 

Texas  Eaatarn  Tranamiaaion  Corp^ 
Proposed  Changos  m  FERC  Gas  Tariff 

November  12. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  October  31, 1991  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  six  copies 
each  of  the  tariff  sheets  listed  on 
appendix  A  of  the  filing. 

Texas  Eastern  states  that  the  tariff 
sheets  filed  herewith  are  in  compliance 
with  ordering  paragraph  (D)  of  the 
Commission's  October  1. 1991  Order  on 
Rehearing  and  Clarification  which 
requires  Texas  Eastern  to  file  tariff 
sheets  to  implement  the  order  within  30 
days  of  the  date  of  issuance. 

The  proposed  effective  dates  of  the 
tariff  sheets  are  as  listed  in  appendix  A 
of  the  filing. 

Texas  Eastern  states  that  copies  of 
the  filing  served  on  Texas  Eastern's 
iurisdictional  customers  and  interested 
state  commissions.  Texas  Eastern 
further  states  that  copies  of  the  filing 
have  also  been  maileid  to  all  parties  in 
Docket  No.  RP91-119  and  to  all  parties 
on  the  restricted  service  list  in  Docket 
Nos.  RP8a-«7.  et  al.  (Phase  I). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissloa 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  19, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  Caahall. 
Secretary. 
(FR  Doc.  91-27712  POed  ll-lB-91: 8:45  am) 
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WlMston  BMki  Inttf  state  PIpaNna  C04 
vonpaanca  ramg 

November  12. 1981. 

Take  notice  that  on  November  8, 1901. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200. 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  56501.  tendered  for  filing 
certain  revised  tariff  sheets  to  First 
Revised  Volume  No.  1  and  Original 
Volume  Nos.  1-A  and  2  of  its  FERC  Cas 
TarifL 

Williston  Basin  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  "Order  Rejecting 
Compliance  Filing"  issued  October  21. 
1991  in  the  above  referenced  proceeding 
as  more  fully  described  in  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  19, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  j 

LoiaaCaaML  ! 

Secretary. 

[FR  Doc.  91-27713  Filed  11-18-01: 845  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Cutiiiiiltlaa  on  Advancod 
Talavislon  Sorvica 

November  8. 1901. 

The  charter  for  the  Advisory 
Committee  on  Advanced  Television 
Service  (Committee)  has  been  renewed 
by  the  Federal  Communications 
Commission  with  the  concurrence  of  the 
General  Services  Administration.  This 
action  was  taken  in  accordance  with  the 
Federal  Advisory  Committee  Act  and 
the  GSA  final  rule  on  Federal 
Committee  Management.  The 
Committee  will  terminate  September  30. 
1993. 

The  Committee  was  established  to 
advise  the  Federal  Communications 
Commission  on  the  facts  and 
circumstances  regarding  advanced 
television  systems  for  Commission 
consideration  of  technical  and  puolit 
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policy  issues.  The  Committee  is 
specifically  tasked  with  recommending 
policies,  standards  and  regulations  that 
would  facilitate  the  orderly  and  timely 
introduction  of  advanced  television 
services  in  the  United  States. 

The  Committee  has  no  more  than 
twenty-five  members  and  functions  as  a 
Parent  Committee.  The  members  of  the 
Committee  are  chosen  by  the 
Commission  so  as  to  obtain  diverse  and 
representative  viewpoints  from  parties 
associated  with  the  television  industry. 
The  day-to-day  work  of  the  Committee 
is  conducted  by  three  subcommittees: 
Planning  Subcommittee,  Systems 
Subcommittee  and  Implementation 
Subcommittee.  Membership  in  the 
subcommittees  is  open  to  all  interested 
parties. 

The  renewal  of  the  Committee  has 
been  found  to  be  necessary  and  in  the 
public  interest.  It  meets  the  objectives 
identified  by  the  Commission  and  the 
requirements  of  the  Federal  Advisory 
Committee  Act. 

Further  information  regarding  the 
Advisory  Committee  on  Advanced 
Television  Service  may  be  obtained  by 
contacting  William  Hassinger  at  (202) 
632-6460. 

Federal  Communications  Commission. 
Donna  R.  S««rcy, 
Secretary. 

(FR  Doc.  91-27747  Filed  11-18-91:  8:45  am) 
aujNa  cooc  mi-oi-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Advisory  Committee  of  tt>e  National 
Urban  Search  and  Rescue  System; 
Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app  1  et.  seq.]  and  after 
consultation  with  the  General  Services 
Administration,  the  Director  of  the 
Federal  Emergency  Management 
Agency  jFEMA)  has  determined  that  the 
establishment  of  the  Advisory 
Committee  of  the  National  Urban  Search 
and  Rescue  System  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency. 

Based  upon  its  experiences  in 
managing  Federal  response  efforts 
during  the  Loma  Prieta  earthquake  and 
hurricane  Hugo  disasters  in  the  autumn 
of  1989,  FEMA  reoriented  its  response 
planning,  producing  the  draft  Federal 
Response  Plan  (for  Pub.  L  93-288.  as 
amended  (42  U.S.C.  5121  et.  seq.]].  The 
Federal  Response  Plan  involves  27 
Federal  agencies  in  a  concerted. 


national  approach  to  responding  to  a 
catastrophic  disaster  in  the  United 
States  or  its  territories.  A  significant 
event  may  require  a  broad  spectrum  of 
national  assistance  to  immediately 
support  Stale  and  local  emergency 
response  organizations.  The  Plan 
describes  the  basic  mechanisms  by 
which  the  Federal  Government  will 
introduce  systematic,  coordinated, 
effective  and  appropriate  federally 
sponsored  resources  into  a  disaster 
response  operation  conducted  by  the 
State  and  the  affected  local  jurisdictions 
during  a  major  disaster  or  emergency. 
The  Plan  is  activated  through  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Assistance  Act,  Public  Law 
(Pub.  L)  93-288.  as  amended. 

Urban  Search  and  rescue  represents 
one  of  12  major  response  areas  covered 
under  the  Plan.  These  response  areas 
are  known  as  Emergency  Support 
Functions,  or  EFS.  The  FEMA- 
coordinated  National  Urban  Search  and 
Rescue  Response  System  program  is  the 
principal  activity  undertaken  through 
ESF  9.  Urban  Search  and  Rescue.  FEMA, 
in  attempting  to  accelerate  efforts 
toward  creating  a  national  urban  search 
and  rescue  capability,  requires 
specialized  urban  search  and  rescue 
expertise  found  principally  at  the  State 
and  local  levels.  An  elective  national 
urban  search  and  rescue  capability  will 
require  input  from  those  State  and  local 
experts,  as  well  as  from  Federal 
employees  and  private  citizens  trained 
in  the  multi-disciplinary  functions  of 
urban  search  and  rescue. 

The  objective  of  the  National  Urban 
Search  and  Rescue  System  Advisory 
Committee  is  to  provide  advice, 
recommendations,  and  counsel  on 
developing  a  national  Urban  Search  and 
Rescue  System  to  the  FEMA  Operations 
Planning  and  Response  Branch  Chief, 
the  Designated  Federal  Officer  for  the 
Committee.  After  development,  the 
Committee  will  provide  continuing 
advice  on  maintaining  and  improving 
the  national  Urban  Search  and  Rescue 
capability.  Principal  functions  of  the 
Advisory  Committee  include  the 
following: 

•  Providing  guidance  to  FEMA  on  the 
development  and  implementation  of  a 
national  Urban  Search  and  Rescue 
(US&R)  capability,  including  criteria; 

•  Recommending  priorities  for  US&R 
capability  development; 

•  Establishing  working  groups  as 
necessary; 

•  Recommending  criteria  for 
participation  in  a  national  response 
model;  and 

•  Recommending  policies  and 
procedures  for  the  organization. 


operation  and  coordination  of  the 
national  response  system  model. 

The  National  Urban  Search  and 
Rescue  System  Advisory  Committee  will 
comprise  no  more  than  23  members, 
including  a  Chairperson,  appointed  by 
the  Director  of  FEMA.  Members  are 
appointed  for  a  two  (2)  year  term, 
subject  to  renewal,  and  will  serve  at  the 
discretion  of  the  Director.  Members  will 
be  selected  to  ensure  a  balanced 
representation  of  interests  and  will  be 
recommended  based  on  professional 
experience  in  fields  such  as  search, 
rescue,  medical,  structural  engineering 
and  emergency  management.  Federal 
employees  wiU  be  considered  for 
membership  on  the  Advisory  Committee 
if  they  possess  unique  expertise  which 
will  augment  effective  operation  of  the 
Committee.  The  Advisory  Committe'> 
may  constitute  specialized  sub- 
committees on  an  ad  hoc  or  standing 
basis,  as  necessary  to  meet  its 
responsibilities. 

The  Advisory  Committee  of  the 
National  Urban  Search  and  Rescue 
System  will  function  solely  as  an 
advisory  body  and  will  comply  fully 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Advisory 
Committee  of  the  National  Urban  Search 
and  Rescue  System.  Such  comments  and 
related  inquiries  may  be  addressed  to 
the  Rules  Docket  Clerk.  Office  of 
General  Counsel,  Federal  Emergency 
Management  Agency,  room  840.  500  C 
Street.  SW.,  Washington  DC  20472. 

Dated:  November  10, 1991. 
W«11m»  E.  Sttckney, 

Director  Federal  Emergency  Management 
Agency. 

CHARTER  OF  THE  ADVISORY 
COMMITTEE  OF  THE  NATIONAL  URBAN 
SEARCH  AND  RESCUE  (US*R)  SYSTEM 

Charter  and  Operating  Rules 

/.  Preamble 

Major  catastrophic  earthquakes 
requiring  urban  search  and  rescue 
(US&R)  assets  have  occurred  with 
increasing  frequency.  The  September 
1985  earthquake  that  devastated  Mexico 
City  represented  the  first  time  that  U.S. 
US&R  experts  actively  participated  in  a 
concerted  manner  in  an  immediate 
response  effort.  Since  then,  U.S.  US&R 
technical  specialists  have  contributed  to 
international  earthquake  response 
operations  in  El  Salvador  (1986), 
Armenia  (1988).  Iran  (1990).  and  the 
Philippines  (1990).  During  these 
responses,  it  became  apparent  to  the 
Federal  officials  involved  in  managing 
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our  efforts  that  US&R  capability  within 
the  United  States  was  limited,  at  best 

The  need  for  an  immediate  Federal 
US&R  response  mechanism  for  major 
domestic  disasters  was  clearly 
demonstrated  during  Hurricane  Hugo 
and  the  Loma  Prieta  disaster  operations 
in  the  autumn  of  1989.  When  the 
October  1989  earthquake  struck  the 
Loma  Prieta  fault,  affecting  San 
Francisco  and  the  surrounding  vicinity, 
damage  to  property  was  considerable, 
but  loss  of  life  and  injury  were 
minimized  due  to  the  time  of  day  at 
which  the  quake  occurred,  appropriate 
earthquake  engineering,  and  other 
preparedness  activities  undertaken 
throughout  the  State  of  California.  A 
disaster  of  equal  or  greater  catastrophic 
potential,  occurring  with  little  or  no 
warning  or  in  another  geographic 
location,  would  likely  cause  multiple 
building  collapses,  entrapping  many 
victims  and  causing  thousands  of 
injuries  and  deaths. 

The  most  crucial  immediate  response 
capability  to  save  lives  and  alleviate, 
suffering  is  Urban  Search  and  Rescue, 
However,  there  currently  is  no  national 
system  to  mobilize  and  deploy  this  time- 
sensitive  response.  Expertise  in  US&R  is 
primarily  found  at  the  State/local  level. 
An  effective  national  US&R  capability 
therefore  will  require  support  from  those 
State/local  experts,  as  well  as  from 
Federal  employees  and  private  citizens 
trained  in  the  multi-disciplinary 
functions  of  US&R. 

//.  Establishment  and  Duration/ 
Authority 

The  Director  of  FEMA  ("the  Director") 
hereby  establishes  the  Advisory 
Committee  of  the  National  Urban  Search 
and  Rescue  System  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  appendix  1.  The  Committee  shall 
operate  on  a  continuing  basis,  until 
terminated,  contingent  upon  renewal 
every  two  (2)  years. 

III.  Objectives  and  Duties 

A.  Purpose:  The  Advisory  Committee 
of  the  National  US&R  System  provides 
advice,  recommendations,  and  counsel 
on  developing  a  national  US&R  System 
to  the  Director  of  FEMA.  The  Chief  of 
the  Operations  Planning  and  Response 
Branch — within  the  Federal  Response 
Division,  Office  of  Emergency 
Management,  State  and  Local  Programs 
and  Support  Directorate.  FEMA — is  the 
Designated  Federal  Officer  for  the 
Committee.  After  development,  the 
Committee  will  provide  continuing 
advice  on  maintaining  and  improving 
the  US&R  capability. 

B.  Functions:  Principal  functions  of  the 
Advisory  Committee  include: 


•  Providing  guidance  to  FEMA  on  the 
development  and  implementation  of  a 
national  Urban  Search  and  Rescue 
(US&R)  capability,  including  criteria; 

•  Recommending  priorities  for  US&R 
capability  development; 

•  Establishing  working  groups  as 
necessary; 

•  Recommending  criteria  for 
participation  in  a  national  response 
model;  and 

•  Recommending  policies  and 
procedures  for  the  organization, 
operation,  and  coordination  of  the 
national  response  system  model. 

IV.  Organization 

A.  Membership:  This  Advisory 
Committee  shall  consist  of  23  members, 
including  a  Chairman  who  is  the 
Designated  Federal  Officer  for  the  i 
Committee,  specifically  the  FEMA           | 
Operations  Planning  and  Response 
Branch  Chief.  Members  are  appointed 
for  a  two-  (2-)  year  term,  subject  to 
renewal,  and  will  serve  at  the  discretion 
of  the  Chairman.  Members  will  be 
selected  to  ensure  a  balanced 
representation  of  interests.  Members 
will  be  recommended  based  on 
professional  experience  in  fields  such  as 
search,  rescue,  medical,  structural          i 
engineering  and  emergency 
management.  Federal  employees  will  be 
considered  for  membership  on  the  US&R 
Advisory  Committee  if  they  possess 
unique  expertise  which  will  augment 
effective  operation  of  the  Committee. 
The  Advisory  Committee  may  constitute 
specialized  subcommittees' on  an  ad  hoc 
or  standing  basis  as  it  finds  necessary  to 
meet  its  responsibilities.  The  FEMA 
Office  of  General  Counsel  is  responsible 
for  counseling  Advisory  Committee 
members  on  Federal  ethics  rules  and 
criminal  conflict-of-interest  statutes. 

B.  Meetings:  The  FEMA 
representative  serving  as  the  Chairman 
shall  be  present  at  all  Committee 
meetings  and  is  authorized  to  adjourn 
any  meeting  when  considered  to  be  in 
the  public  interest  to  do  so.  Meetings  of 
the  Advisory  Committee  will  be 
convened  by  the  Chairman  each  quarter 
of  the  calendar  year,  with  additional 
meetings  occurring  as  circumstances 
warrant.  An  agenda  of  the  meeting,  as 
well  as  other  pertinent  information, 
shall  be  made  available  by  the 
Chairman  to  Committee  members  in  a 
timely  manner.  { 

C.  Support:  The  Chairman  shall 
designate  a  person  or  persons  to  provide 
secretarial  support  for  minutes, 
administrative  needs,  notices,  records, 
and  reports.  The  estimated  annual 
operating  cost  for  the  Committee  is 
$160,000.  This  includes  $103,000  for 
travel  and  per  diem  for  four  meetings 


per  year  for  Committee  members; 
$42,000  for  administrative  support:  and 
Vs  FTE  of  staff  support/supervision  at 
$15,000.  The  Committee  shall  be 
authorized  to  establish  subcommittees 
to  carry  out  operations,  subject  to  the 
approval  of  the  Director.  Subcommittees 
shall  be  subject  to  provisions  of  the 
Federal  Advisory  Committee  Act. 

D.  Operation:  The  Advisory 
Committee  shall  operate  in  accordance 
with  the  Federal  Advisory  Committ«»e 
Act  (Pub.  L.  92-463)  and  the  GSA 
Federal  Register  notice  of  April  28. 1963, 
(41  CFR  part  101-6). 

V.  Termination  Date 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  the  Advisory 
Committee  shall  terminate  two  (2)  years 
from  the  date  this  charter  is  filed  with 
the  standing  committees  of  the  Senate 
and  House  of  Representatives  having 
legislative  jurisdiction  of  the  Agency. 

VI.  Certification 

The  establishment  of  the  Advisory 
Committee  of  the  National  Urban  Search 
and  Rescue  (US&R)  System  is  essential 
to  the  conduct  of  FEMA  business  and  is 
in  the  public  interest. 

Date  Charter  Signed:  September  S.  1991. 
Wallace  E.  Stickney. 

Director.  Federal  Emergency  Management 
Agency. 
(FR  Doc.  91-27766  Filed  11-18-91: 8:45  am) 

BHXINQ  COM  •71»-ei-M 


[FEMA-M1-0R] 

Maine;  imor  Disaster  and  Related 
Detennlnatlone 

AOINCy:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
921-DR).  dated  November  7, 1991,  and 
related  determinations. 

dated:  November  7, 1991. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-3614. 
NOTlCt:  Notice  is  hereby  given  that,  in  a 
letter  dated  November  7, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288,  as  amended  by  Public 
Law  100-707).  as  follows: 
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I  Kave  detennined  that  the  damage  bi 
certain  areas  of  the  State  of  Maine,  resulting 
from  a  major  coastal  slorm  on  October  30 
throngh  and  including  Novei~beT  2. 1991.  is  of 
■ufTicient  severity  and  masnititde  to  warrant 
a  inaior  disaster  decUrs'ioo  under  the  Robert 
T.  Stafford  Disaster  Rf>hef  and  Emergency 
Assistance  Act  (~the  Stafford  Act").  L 
therefore,  declare  that  such  a  maior  disaster 
exists  in  the  State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  aathorized  to  aHocate  from  funds 
available  for  these  parpoaes.  such  amounts 
as  yoa  find  neoesaary  far  Federal  disaster 
assistancse  and  adrainistrative  expenses. 

Yo«  are  authorized  to  p<t>vtde  Individual 
Assistance  and  Public  Assistance  in  tke 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  PuWtc  Assistance 
will  be  hnited  to  7S  perceirt  of  the  total 
eHgibkcosAa. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
PubHc  Facility  and  Pubhc  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  piirsuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Richard  H.  Strome  of  the 
Federal  Emergency  Management 
Agency  (o  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster  York  County  for 
Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance 
No  83.516,  Disaster  Assistance.) 
Wallace  E.  Stickney, 

Director.  Federal  Emergency  Management 
Agency. 
[FR  Doc.  91-27764  Filed  11-18-01:  8:45  amj 

njJMQ  COPt  tJM  M  II 


(FEMA-«20-0R1 

Massachusetts;  Amandroant  to  Notice 
of  a  Mejor  Disaster  Declaration 

AOCMCT:  Federal  Emergency 
Management  Agency. 
ACnoN:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts. 
(FEMA-92D-DR).  dated  November  4. 
1991.  and  related  determinations. 
DATIO:  November  5. 1991. 


Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472  (202)  648-3600. 
NOTicc:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  November  2, 1981. 

(Catalog  of  Federal  Demaetic  Assistance 

No.  83.516.  Disaster  Assistance.) 

Richard  W.  Kiinm, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support,  Federal  En>erget>cy 

Management  Ageocy. 

[FR  Doc.  91-27763  Filed  11-18-«1;  8:45  mi] 

BtLUMQ  COM  «m-«i-a 

(FEfMA-920-OR] 

Maaeachuaetti;  Amendmeot  to  Notico 
of  a  Major  Oiaastar  Dodaritlon 

agency:  Federal  Emeijency 
Management  Agency. 
ACTKW:  Notice. 

•UMMAHV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts 
(FEMA-920-DR).  dated  Norember  4. 
1991.  and  related  determinations. 
dated:  November  7, 1991. 
FOR  RMTHEB  INFOimATION  CONt  ACT 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emeigency  Manageioent  Agency, 
Washiogtoa,  DC  20472  (202j  e4&-3606. 
NOTKC:  The  notice  of  a  aM}or  disaster 
for  the  Comraonwealth  of 
Massachusetts,  dated  November  4. 1991, 
is  hereby  amended  to  include  the 
following  areas  anu»g  those  areas 
deterraiiued  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
dedaratioD  of  November  4. 1901: 
Norfolk  County  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistanos 
No.  83.518.  Disaster  Assistance.) 
Ricfaanl  W.  Krinnii, 

Deputy  Associate  Director,  Stale  and  Local 
Programs  and  Support  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-27765  RIed  11-18-91;  8:45  am] 
MLLMQ  coot  S7t«-a»-«i 


Adjustment  of  Olsester  Grant  Amounts 


POM  nmtVKK  MFOMIATION  CONTACT: 

Pauline  C.  Cam^ibelL  Disaster 


AQEMCY;  Federal  Emergency 
Management  Agency. 
Acnoic  Notice. 

summary:  The  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  Public  Law  93-2a&  as 
amended,  prescribes  that  grants  made 
under  section  411,  Individual  and  Family 
Cr.ant  Pra^am.  and  grants  made  under 


section  422.  Simplified  Procedure, 
relating  to  the  Public  Assistance 
program,  shall  be  adjusted  annually  to 
reflect  changes  in  the  Consumer  Price 
Index  for  All  Urban  Consumers 
published  by  the  Department  of  Labor. 

EFFECTIVE  DATE:  October  1, 1991. 

FOR  FURTMKR  IMFORMATIOM  COWTACT 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Wash^igton.  DC 
20472  (202)  646-3614. 

NOTICE:  Notice  is  hereby  given  that  the 
maximum  amount  of  any  grant  made  to 
an  individual  or  family  for  disaster- 
related  serious  needs  and  necessary 
expenses  under  section  411  of  the  Act, 
with  respect  to  any  single  disaster,  is 
increased  to  $11,500  for  all  disasters 
declared  after  October  1, 1991. 

Notice  is  also  hereby  given  that  the 
amount  of  any  grant  made  to  the  State, 
local  government,  or  the  owner  or 
operator  of  an  eligible  private  nonprofit 
facility,  under  Sec.  422  of  the  Act  is 
increased  to  $40,000  for  all  disasters 
declared  after  October  1. 1991. 

Hie  increase  is  based  on  a  rise  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  of  3  J  percent  for  the  prior 
12-month  period.  The  information  was 
published  by  the  Department  of  Labor 
during  September,  1991. 

(Catalog  of  Federal  Domestic  Assislaaos 
No.  S3316,  Disaster  Assistance.) 

Wallace  E.  Slickaey, 

Director,  Federal  Emergency  Management 

Agency. 

(FR  Doc.  91-27767  Filed  11-18-91;  &45  aa] 

MUJNacooc  wts-oa-M 


FEDERAL  MARITIME  COMMISSION 
Notice  Of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  cojjy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commiuiicatiiig  with  the 
Commission  i«garding  a  pending 
agreement 
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Agreement  No.:  212-008647-027. 

Title:  U.S.  Atlantic  Coast/BrazU 
Agreement. 

Parties: 
Companhia  de  Navegacao  Lloyd 

Brasileiro. 
Companhia  de  Navegacao  Maritime 

Netumar. 
Companhia  Maritima  Nacional. 
American  Transport  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  require  that  all  members  of  this 
Agreement  must  also  be  members  of  the 
Inter-American  Freight  Conference 
(FMC  Agreement  No.  202-00964aA). 

Agreement  No.:  212-009848-028. 

Title:  U.S.  Gulf  Ports/Brazil 
Agreement 

Parties: 
Companhia  de  Navegacao  Lloyd 

Brasileiro. 
Companhia  Maritima  NacionaL 
American  Tran8];>ort  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  require  that  all  members  of  this 
Agreement  must  also  be  members  of  the 
Inter-American  Freight  Conference 
(FMC  Agreement  No.  202-00964aA). 

Agreement  No.:  212-010027-033. 

Title:  Brazil/U.S.  Atlantic  Coast 
Agreement 

Parties: 
Companhia  de  Navegacao  Uoyd 

Brasileiro. 
Companhia  de  Navegacao  Maritima 

Netumar. 
Companhia  Maritima  NacionaL 
American  Transport  Lines,  Inc. 
Empresa  Uneas  Maritimas  Argentines 

S/A. 
A.  Bottacchi  S.A.  de  Navegacion  C.P.I.I. 

Synopsis:  The  proposed  amendment 
would  require  that  all  members  of  this 
agreement  must  also  be  members  of  the 
Inter-American  Freight  Conference 
(FMC  Agreement  No.  202-000648A). 

Agreement  No.:  212-010320-024. 

TO/e;  Bratil/U.S.  Gulf  Ports 
Agreement. 

Parties: 
Companhia  de  Navegacao  Lloyd 

Brasileiro. 
Companhia  Maritima  Nacional. 
American  Transport  lines.  Inc. 
Empresa  Lineas  Maritimas  Aigentinas 

S/A. 
A.  Bottacchi  S.A.  de  Navegacion  C.FJ.I. 

Synopsis:  The  proposed  amendment 
would  require  that  all  members  of  this 
agreement  must  also  be  members  of  the 
Inter-American  Freight  Conference 
(FMC  Agreement  No.  202-O09648A). 

Agreement  No.:  212-010388-015. 

Title:  U.S.  Atlantic  Coast/ Ai^entina 
Agreement 

Parties: 
American  TVansport  Lines,  inc. 
Empresa  Lineas  Maritimas  Argenttnas 

S.A. 


A.  Bottacchi  &A.  de  Navegadon  C.F.IX 

Synopsis:  The  proposed  amendment 
provides  additional  terms  and 
conditions,  in  article  28,  to  pre-existing 
space  charter  authority.  In  addition,  the 
amendment  deletes  article  25(c).  which 
provided  for  automatic  effectiveness  of 
certain  amendments,  from  the 
agreement. 

Agreement  No.:  212-010389-015. 

Title:  U.S.  Gulf  Ports/Argentina 
Agreement 

Parties: 
American  Transport  Lines,  Ina 
Empresa  Lineas  Maritimas  Argentines 

S.A. 
A.  Bottacchi  S.A.  de  Navegacion  CJ'.LL 

Synopsis:  The  proposed  amendment 
provides  additional  terms  and 
conditions,  in  article  28.  to  pre-existing 
space  charter  authority.  In  addition,  the 
amendment  deletes  article  2S(c),  which 
provided  for  automatic  effectiveness  of 
certain  amendments,  from  the 
agreement. 

Dated:  November  13,  IWl. 

By  Order  of  th«  Federal  Maritime 
Coinmission. 
loaaph  C  PoDdng. 
Secretary. 

[FR  Doa  91-27706  Filed  11-18-91;  845  am] 
WLUNQ  cooe  «no-oi-« 


FEDERAL  RESERVE  SYSTEM 
(Docket  Nee.  7100-0128  and  710O-O2441 

Bank  Holding  Company  Reporting 
Requlramonts 

aoency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Final  changes  in  agency  forms. 

BACKOROUNO:  Notice  is  hereby  given  of 
final  approval  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Board")  of  the  changes  in 
reporting  requirements  that  are 
identified  below,  under  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget  ("OMB"),  as 
per  5  CFR  1320.9  (OMB  Regulations  on 
controlling  Paperwork  Burdens  on  the 
Public).  In  addition,  the  Board  will 
release  to  the  public,  data  previously 
held  confidential  that  was  submitted  by 
bank  holding  companies  on  the  forms 
identified  herein,  as  of  December  31. 
1990,  relating  to  risk-weighted  assets  of 
off-balance  sheet  items,  components  of 
tier  1  and  tier  2  capital  and  other  data 
elements  related  to  the  calculation  of 
the  risk-based  capital  ratio.  The  changes 
in  reporting  requirements  were  effective 
for  the  reporting  period  ending  March 
31. 1001.  The  Board  has  considered  all 
public  comments  and  has  detennined. 


on  the  basis  of  those  comments,  that  the 
changes  as  approved  on  an  interim  basis 
should  become  final. 

SUMMARY.  Under  the  Bank  Holding 
Company  Act  of  1956,  as  amended,  the 
Board  is  responsible  for  the  supervision 
and  regulation  of  all  bank  holding 
companies.  The  Board  has  approved 
revisions  to  the  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
With  Total  Consolidated  Assets  of  $150 
Million  or  More,  or  With  More  Than 
One  Subsidiary  Bank  (FR  Y-^;  OME 
No.  7100-0128)  that  were  previously 
approved  on  an  interim  basis.  The 
purpose  of  the  revision,  as  approved,  is 
to  parallel  changes  approved  by  the 
Federal  Financial  Institutions 
Examination  council  and  OMB  to  the 
conunercial  bank  Reports  of  Condition 
and  Income,  which  were  effective  with 
the  March  31. 1991,  reports. 

As  part  of  these  revisions,  the  Board 
gave  approval  on  an  interim  basis  to  the 
addition  of  several  new  line  items  to  the 
FR  Y-9C  and  to  several  other  reports 
submitted  by  bank  holding  companies.' 
The  Board  has  now  approved  the 
revisions  in  final  form.  These  changes 
improve  the  monitoring  of  risk-based 
capital  and  provide  information  which 
will  enable  the  Board  to  more  effectively 
perform  its  supervisory  responsibilities 
and  more  accurately  inform  Congress 
with  regard  to  the  safety  and  soundness 
of  the  nation's  financial  system.  Other 
changes  are  minor  and  involve  minimal 
burdoL 

The  Board  will  make  available  upon 
request  data  reported  in  the  FR  Y-OC  on 
Schedules  HC-I.  HC-IC  and  HC-)  as  of 
the  reporting  date  of  December  31, 1990. 
These  data,  which  were  previously  held 
confidentiaL  provide  the  necessary 
information  to  calculate  the  risk-based 
capital  ratio  in  accordance  with  the 
Risk-Based  Capital  Guidelines  (12  CFR 
part  225;  appendix  B). 

The  reports  are  required  by  law  and 
are  authorized  by  section  5(c)  of  the 
Bank  Holding  Company  Act  of  1956  (12 
U.S.C.  1644)  and  by  S  225.5(b)  of 
Regulation  Y  (12  CFJl.  225.5(b)). 

After  consideration  of  the  pubUc 
comments,  the  revisions  to  the  various 
forms  identified  in  this  notice,  as  well  as 
the  change  in  the  Board's  policy 


■  The  other  reports  iMins  revised  are  the  Parent 
Company  Only  Financial  StatemenU  lor  Bank 
HoUiiiig  Companies  With  Total  CoiuolicUted  Assets 
of  tlSO  Million  or  More,  or  With  More  Than  One 
Subsidiary  Bank  (FR  Y-flLP;  OMB  No  7100-0128). 
the  Combined  Fininclsl  Statemenli  of  Nonbank 
Subsidiaries  of  Bank  Holding  Compinies  (PR  Y- 
llQ:  OMB  No.  nqo-OZ44),  and  (h«  Combined 
Financial  Stalainents  of  r4aob«nk  Subaidiaiies  of 
Bank  HokUng  Compaais*.  By  Type  of  Nonbank 
SvbakSaiy  (PR  Y-llASc  OMB  No.  7100-0244). 
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regarding  public  availability  of  certain 
1990  data  relating  to  risk-weighted 
assets,  off-balance  sheet  items,  tier  1 
and  tier  2  capital  components  and  other 
and  other  deductions  that  were  effective 
March  31. 1991,  and  for  the  reporting 
period  that  ended  on  that  date,  remain 
as  approved  on  an  interim  basis. 

Revisions  Approved  Under  OMB 
Delegated  Authority — the  Approval  of 
the  Collection  of  the  Following  Reports: 

1.  FR  Y-9C  (OMB  No.  7100-0128). 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  $150  million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank: 

This  report  is  to  be  filed  by  all  bank 
holding  companies  that  have  total 
consolidated  assets  of  $150  million  or 
more  and  by  all  multibank  holding 
companies  regardless  of  size.  The 
following  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9C.  unless 
the  Board  specifically  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  that  are  subsidiaries 
of  another  bank  holding  company  and 
have  total  consolidated  assets  of  less 
than  $1  billion:  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d)  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizations  as 
defied  by  {  211.23(b)  of  Regulation  K. 
The  revised  report  was  implemented  on 
a  quarterly  basis  as  of  March  31. 1991. 
with  a  submission  date  of  45  days  after 
the  "as  of  date. 

Report  Title:  Consolidated  Financial 
Statements  for  Bank  Holding 
Companies  with  Total  consolidated 
Assets  of  $150  million  or  More,  or 
With  More  Than  One  Subsidiary 
Bank. 
Agency  Form  Number  FR  Y-9C. 
OMB  Docket  Number  7100-0128. 
Frequency:  Quarterly. 
Reporters:  Bank  Holding  Companies. 
Annual  Reporting  Hours:  167,790. 
Estimated  A  verage  Hours  per  Response: 

Range  from  5  to  1.200  hours. 
Number  of  Respondents:  1.598. 
Small  businesses  are  affected. 
The  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  part  of 
the  information  is  given  confidential 
treatment.  Confidential  treatment  is  not 
routinely  given  to  the  remaining 
information  on  the  form.  However, 
confidential  treatment  for  the  remaining 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

2.  FR  Y-9LP  {OMB  No.  7100-0128). 
Parent  Company  Only  Financial 
Statements  for  Bank  holding  Companies 


with  Total  Consolidated  Assets  of  $150 
million  or  More,  or  With  More  Than  One 
Subsidiary  Bank; 

This  report  is  to  be  filed  on  a  parent 
company  only  basis  by  all  bank  holding 
companies  that  have  total  consolidated 
assets  of  $150  miUion  or  more,  or  have 
more  tlutn  one  subsidiary  bank.  Bank 
holding  companies  of  any  size  that  are 
controlled  by  another  bank  holding 
company  that  has  total  consolidated 
assets  of  $150  million  or  more,  or  have 
more  than  one  subsidiary  bank  must  file 
the  FR  Y-9LP.  The  following  bank 
holding  companies  are  exempt  from 
filing  the  FTl  Y-9LP,  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report:  bank  holding 
companies  that  have  been  grated  a 
hardship  exemption  by  the  Board  under 
section  4(d)  of  the  Bank  Holding 
Company  Act  and  foreign  banking 
organizations  as  defined  by  S  211.23(b) 
of  Regulation  K.  This  report  is  to  be 
submitted  with  the  consolidated 
financial  statements  required  above. 
The  revised  report  was  implemented  on 
a  quarterly  basis  as  of  march  31, 1991. 
with  a  submission  date  of  45  days  after 
the  "as  of  date. 
Report  Title:  Parent  company  Only 

Financial  Statements  for  Bank 

Holding  Companies  with  Total 

Consolidated  Assets  of  $150  million  or 

More,  or  With  More  Than  One 

Subsidiary  Bank. 
Agency  Form  Number  FR  Y-9LP. 
OMB  Docket  Number  7100-0128. 
Frequency:  Quarterly. 
Reporters:  Bank  Holding  Companies. 
Annual  Reporting  Hours:  32,474. 
Estimated  A  verage  Hours  per  Response: 

Range  from  2  to  13.5  hours. 
Number  of  Respondents:  1,933. 
Small  businesses  are  affected. 

The  information  collection  is 
mandatory  (12  U.SC  1844).  Confidential 
treatment  is  not  routinely  given  to  the 
information  on  the  form.  However, 
confidential  treatment  for  the 
information  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

3.  FR  Y-llQ  (OMB  No.  7100-0244). 
Combined  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies; 

This  report  is  to  be  filed  on  a 
quarterly  basis  by  (1)  all  bank  holding 
companies  with  total  consolidated 
assets  of  $1  billion  or  more;  and  (2)  bank 
holding  companies  with  total 
consolidated  assets  of  between  $150 
million  and  $1  billion  that  meet  one  or 
more  of  the  following  conditions:  (i)  The 
total  assets  of  the  bank  holding 
company's  nonbank  subsidiaries  equal 
or  exceed  5  percent  of  the  total 


consolidated  assets  of  the  bank  holding 
company,  (ii)  net  income  of  the  bank 
holding  company's  nonbank  subsidiaries 
equals  or  exceeds  5  percent  of  the  bank 
holding  company's  total  consolidated 
net  income,  or  (iii)  the  bank  holding 
company's  investments  in  and/or  loans 
and  advances  to  its  nonbank 
subsidiaries  equal  or  exceed  5  percent 
of  the  bank  holding  company's  total 
stockholder's  equity.  The  revised  report 
was  implemented  as  of  March  31. 1991, 
with  a  submission  date  of  60  days  after 
the  "as  of  date. 
Report  Title:  Combined  Financial 

Statements  of  Nonbank  Subsidiaries 

of  Bank  Holding  Companies. 
Agency  Form  Number:  FR  Y-llQ. 
OMB  Docket  Number  710(M)244. 
Frequency:  Quarterly. 
Reporters:  Bank  Holding  Companies. 
Annual  Reporting  Hours:  3.878. 
Estimated  A  verage  House  per  Response: 

Range  from  1  to  6  hours. 
Number  of  Respondents:  303. 
Small  business  is  not  ejected. 

The  information  collection  is 
mandatory  (12  U.S.C.  1844).  Confidential 
treatment  is  not  routinely  given  to  the 
information  on  the  form.  However, 
confidential  treatment  for  the 
information  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

4.  FR  Y-llAS  (OMB  No.  7100-0244). 
Combined  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies,  by  Type  of  Nonbank 
Subsidiary. 

This  report  is  to  be  submitted  as  of 
each  December  31  by  the  same  bank 
holding  companies  submitting  the 
quarterly  FR  Y-llQ  report  (No.  3 
above).  The  revised  report  is  to  be 
implemented  as  of  December  31. 1991, 
with  a  submission  date  of  60  days  after 
the  "as  of  date. 
Report  Title:  Combined  Financial 

Statements  of  Nonbank  Subsidiaries 

of  Bank  Holding  Companies,  by  Type 

of  Nonbank  Subsidiary. 
Agency  Form  Number  FR  Y-11  AS. 
OMB  Docket  Number  7100-0244. 
Frequency:  Annual. 
Reporters:  Bank  Holding  Companies. 
Annual  Reporting  Hours:  1,879. 
Estimated  A  verage  House  per  Response: 

Range  from  1  to  17  hours. 
Number  of  Respondents:  303. 
Small  business  is  not  affected. 

The  information  collection  is 
mandatory  (12  U.S.C.  1844).  Confidential 
treatment  is  not  routinely  given  to  the 
information  on  the  form.  However. 
confidential  treatment  for  the 
information  can  be  requested  in 
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accordance  with  the  instructions  to  the 

form. 

KM  FURTHER  INFORMATKMt  CONTACT: 

Stephen  M.  Lovette.  Manager.  Policy 
Implementation,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3622)  or  Arleen  Lustig,  Supervisory 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
2987).  The  following  individuals  may  be 
contacted  with  respect  to  issues  related 
to  the  Paperwork  Reduction  Act  of  1980: 
Stephen  Siciliano,  Special  Assistant  to 
the  General  Counsel  for  Administrative 
Law.  Legal  Division.  (202/452-3920): 
Frederick  ].  Schroeder.  Chief.  Financial 
Reports,  Division  of  Research  and 
Statistics  (202-452-3829);  and  Gary 
Waxman,  Office  of  Information  and 
Regulatory  A^airs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION:  The 

Board  has  granted  final  approval,  under 
delegated  authority  from  the  Office  of 
Management  and  Budget,  to  revisions  in 
the  following  reports.  The  reports  are: 

1.  FR  Y-9C  (OMB  No.  7100-0128). 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  $150  million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank; 

2.  FR  Y-9LP  (OMB  No.  7100-0128), 
Parent  Company  Only  Financial 
Statements  of  Bank  Holding  Companies 
with  Total  Consolidated  Assets  of  $150 
million  or  More,  or  With  More  Than  One 
Subsidiary  Bank; 

3.  FR  Y-llQ  (OMB  No.  7100-0244). 
Combined  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies; 

4.  FR  Y-llAS  (OMB  No.  7100-0244), 
Combined  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies,  by  Type  of  Nonbank 
Subsidiary. 

The  FR  Y-9C  consolidated  financial 
statements  are  filed  by  the  large  bank 
holding  companies  and  those  with  more 
than  one  subsidiary  bank.  The  report 
includes  a  balance  sheet,  income 
statement,  and  statement  of  changes  in 
equity  capital  with  supporting  schedules 
providing  information  on  securities, 
loans,  highly  leveraged  transactions, 
risk-based  capital,  deposits,  interest 
sensitivity,  average  balances,  off- 
balance  sheet  activities,  past  due  loans, 
and  loan  charge-offs  and  recoveries.  The 
parent  company  statement.  FR  Y-9LP.  is 
filed  by  the  large  companies  that  also 
file  the  FR  Y-9C.  The  FR  Y-9LP  contains 
a  balance  sheet  and  income  statement 
with  a  supporting  schedule  on 
investments  in  subsidiaries,  a  statement 


of  cash  flows  and  other  selected  items. 
The  nonbank  subsidiary  financial 
statements.  FR  Y-llQ  and  FH  Y-llAS, 
contain  balance  sheets  and  income 
items  and  are  filed  by  the  larger  bank 
holding  companies. 

On  March  27. 1991.  the  Board  gave 
approval,  on  an  interim  basis,  to  the 
revisions  in  bank  holding  company 
reporting  requirements.  The  notice  of  the 
new  reporting  requirements  was 
published  in  the  Federal  Register  on 
April  3, 1991.  The  comment  period  ended 
on  May  2. 1991.  The  reporting 
requirements  approved  by  the  Board  are 
listed  above  under  Revisions  Approved 
Under  OMB  Delegated  Authority — the 
Approval  of  the  Collection  of  the 
Following  Report.  I 

The  revisions  to  the  bank  holding 
company  reporting  requirements  over 
the  last  several  years  have  been 
directed  towards  (a)  strengthening  the 
Federal  Reserve's  ability  to  monitor 
risk-taking  between  on-site  inspections; 
(b)  identifying  supervisory  problems  at   • 
an  earlier  stage;  and  (c)  monitoring  the 
bank  holding  companies'  capital 
adequacy. 

In  addition,  the  consolidated  bank 
holding  company  financial  statements 
(FR  Y-9C)  have  been  structured  to 
lessen  the  bank  holding  companies' 
overall  reporting  burden  by  making  the 
FR  Y-9C  identical,  to  the  extent 
possible,  to  the  commercial  bank 
Reports  of  Condition  and  Income.  This 
parallel  format  enables  bank  holding 
companies  to  use  the  structure  of 
accounts  established  for  subsidiary 
banks  in  reporting  for  the  consolidated 
bank  holding  company. 

The  revisions  to  the  bank  holding 
company  reporting  requirements,  in 
most  cases,  parallel  those  approved  for 
the  Reports  of  Condition  and  Income  for 
the  March  31, 1991,  reporting  date.  The 
Board  approved  revisions  to  the  FR  Y- 
9C  effective  for  the  first  quarter  1991  in 
response  to  a  number  of  comments  from 
both  bank  holding  companies  and  banks 
requesting  that  the  federal  banking 
agencies  make  modifications  to  the 
regulatory  reports  effective  for  the  same 
reporting  period. 

The  Board  also  approved  the  addition 
of  several  new  line  items  to  the  FR  Y- 
9C,  FR  Y-9LP,  FR  Y-llQ,  and  the  FR  Y- 
llAS.  The  added  information  provided 
by  these  items  enable  the  Federal 
Reserve  and  the  other  federal  banking 
agencies  to  adjust  the  calculations  for 
risk-based  capital,  to  provide  the 
Federal  Reserve  with  information 
needed  to  respond  to  Board  and 
Congressional  questions,  and  to 
establish  statistical  support  for 
supervisory  decisions. 


Finally,  the  Board  deleted  certain 
items  that  were  required,  under  the 
previous  capital  guidelines,  to  calculate 
secondary  capital.  These  items  were  no 
longer  needed  with  the  elimination  of 
the  primary  and  secondary  capital 
adequacy  measures  at  year-end  1990.* 

Public  Comments  on  the  Proposal 

Only  two  comment  letters  were 
received  on  the  revisions  to  the  bank 
holding  company  reporting 
requirements.  These  letters  addressed  a 
lack  of  sufficient  lead  time  provided  to 
bank  holding  companies  prior  to  the 
implementation  of  revisions  to  reporting 
requirements.  No  comments  were 
received  on  the  Board's  announcement 
to  release  to  the  public  data,  as  of 
December  31, 1990,  relating  to  risk- 
weighted  assets,  components  of  Tier  1 
and  Tier  2  capital,  and  other  data 
elements  related  to  the  calculation  of 
the  risk-based  capital  ratio. 

Both  letters  indicated  that  the  short 
lead  time  did  not  allow  for  an  efficient 
and  accurate  collection  of  the  requested 
data  by  holding  companies.  Neither 
comment  letter  objected  to  the 
substance  of  the  revisions  proposed. 

The  Board  has  reviewed  these 
comments  and  believes  that,  since  no 
commenters  objected  to  the  content  of 
the  revisions  and  the  revisions  are 
substantially  identical  to  the 
requirements  presently  imposed  on  bank 
subsidiaries,  the  revisions  should 
receive  final  approval. 

All  of  the  revisions  are  summarized 
below. 

Revisions  Corresponding  to  Report  of 
Condition  Changes 

The  Board  has  approved  the  following 
changes  to  the  consolidated  bank 
holding  company  financial  statements 
(FR  Y-9C),  which  correspond  to  those 
made  to  the  commercial  bank  Reports  of 
Condition  and  Income.  These  revisions 
will  lessen  the  reporting  burden  on  bank 
holding  companies  by  keeping  the 
structure  of  the  consolidated  financial 
statements  parallel  to  the  commercial 
bank  Reports  of  Condition  and  Income 
and  will  enhance  the  analysis  of  the 
reports. 

In  addition,  the  modifications  will 
provide  supplemental  information  for 
the  consolidated  bank  holding  compar.y 
on  activities  in  which  the  holding 
companies  can  engage  outside  their 
subsidiary  banks. 

1.  Securities  (Schedule  HC-A)— 


*  The  deletion  of  data  llenit  pertaining  to 
Mcondary  capital  wai  Included  in  the  1980  propotai 
(o  change  the  FR  Y-9C  Approval  waa  granted  by 
the  Board  and  OMB  at  the  beginning  of  August  1980 
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Add  nemoraoda  items  for 
a.  "Debt  aecuritie*  beVl  for  sale' 
bi  "Oeb<  securities  restructured  and  m 
N^cxmipiiance  with  modified  temts." 

2.  Loans  and  Le—e  financiog 
Receivables  (ScfaeduJe  HC-B)— 

a.  Spbt  "All  odier  baas  secored  by  1- 
4  family  residential  properties,"  ^item 
l.c(2))  into  two  line  items  adding  closed- 
end  loans  "Secured  by  itmior  liens'  oa 
1-4  £aiiuly  residential  properties. 

b.  Split  "Loans  to  depository 
institutions"  into  (1)  "Loans  to  XiS. 
banks  and  other  U.S.  depository 
institutions"  aod  (2)  "Loans  to  fordga 
banks." 

c.  Separate  item  5,  "Loans  to 
individuals  for  household,  family,  and 
other  personal  expenditures"  into  (1) 
"Credit  cards  and  related  plans"  and  (2] 
"Other." 

d.  Add  a  memorandum  item  for 
"Loans  and  leases  held  for  sale." 

3.  Memoranda  (Schedule  HOG)— 
Add  "Total  assets  of  unconsolidated 

subsidiaries  and  associated  companies." 

4.  Past  Due  and  Nonaccrual  Loans, 
Lease  Fioancing  Receivables. 
Placements,  and  Other  Assets  (Schedule 
HC-H>- 

a.  Add  l^ans  to  U.S.  banks  and  other 
U.S.  depository  institutions"  and  "Loans 
to  foreign  banks"  as  subitems  of  "Loans 
to  depository  institutions"  that  are  past 
due  or  in  nonaccnial  status. 

b.  Spht  "Loans  to  individuals  for 
household,  family,  and  other  personal 
expenditures"  into  (1)  "Credit  cards  and 
related  plans"  and  (2)  "Other  loans  to 
individuals  for  household,  family,  and 
other  personal  expenditures." 

c.  Add  «  hne  item  for  p*»t  due  and 
nonaccnial  "Loans  to  toraign 
governments  and  official  institutions." 

d.  Split  memoranda  item  4.c,  "Secured 
by  1-4  family  residential  properties" 
into  (1)  "Revolving,  opennend  loans 
secured  by  1-4  family  residential 
properties  and  extended  under  tines  of 
credit"  and  (2]  "AH  other  loans  secured 
by  1-4  family  residential  properties." 

5.  Highly-Leveraged  Transactioas 
(Schedule  HC-iQ— 

Add  detail  on  HLTs  30  to  89  days 
past  due  and  still  accruing. 

6.  Additional  Detail  on  Capital 
Components  (Schedule  HI-IC) — 

Add  line  items  for  discotmtiag  loag- 
terra  preferred  stock  with  aa  origiiial 
maturity  of  20  years  or  nore. 

This  infomiBtioin  is  presently  collected 
on  the  commercial  bank  Reports  of 
Condition  and  Income  ob  Schedule  RC- 
R.  item  Z  column  B. 

7.  Charge-offs  and  Recoveries  and 
Changes  in  Allowance  for  Loaa  anf< 
Lease  Losses  (Schedtile  HI-6J — 

a.  Add  "Loans  to  U^.  banks  cad  other 
U  S.  depository  institotions"  and  "Loans 


to  foreign  banks"  as  •ubftems  of  a  fiew 
item,  "Loans  to  depository  institutions" 
that  have  been  charged-off  or  recovered. 

b.  Split  "Loans  to  indivrduals  for 
househoM,  family,  and  other  personal 
expenditures"  into  (1)  "Credit  cards  and 
related  plans"  and  (2J  "Other  loans  to 
individuals  for  household,  family,  and 
other  personal  expenditures." 

c.  Add  memorandum  item  2  for 
"Loans  to  finance  commercial  real 
estate,  oonstniction.  and  land 
development  activities  included  in  Pait 
I.  items  2  and  7  above"  that  are  charged- 
off  or  recovered. 

d.  Split  memoranda  item  4.c.  "Secured 
by  1-4  family  residential  properties" 
into  "Revolving,  open-end  loans  secured 
by  1-4  family  residential  properties  and 
extended  under  lines  of  credit"  and  "All 
other  loans  secured  by  1-4  family 
residential  properties." 

Other  RevisIoDS 

To  the  Bank  Holding  Company 
Consolidated  Financial  Statements  (FR 
Y~9Cp 

1.  Add  to  the  Risk -Based  Capital 
Abbreviated  schedule  (Schedule  HC-1 
Abbreviated)  an  item  to  collect  "Capital 
investments  in  unconsolidated  banking 
and  fmance  subsidiaries." 

2.  Delete  from  the  Memoranda 
schedule  (Schedule  HC-GJ,  as 
previously  approved,  certain  items  that 
were  included  on  the  report  form  for  the 
purpose  of  calculating  secondary  capital 
under  the  previous  capital  adequacy 
guidelines. 

Unsecured  long-term  debt,  which  was 
collected  on  Schedule  HC-G.  will  be 
moved  to  Schedule  HC-IC. 

3.  Move  from  Schedule  HC-G. 
Memoranda,  to  Schedule  HC-IC. 
Additional  Detail  on  Capital 
Components,  the  followiitg  items: 

a.  "Common  or  perpetual  preferred 
stock  dedicated  to  retire  or  redeem 
outstanding  equity  contract  notes". 

b.  "Common  or  perpetual  preferred 
stock  dedicated  to  retire  or  redeem 
outstanding  equity  commitment  notes". 

c.  'Total  perpetual  debt". 

d.  "Offsetting  debit  to  the  liability  [i.e^ 
the  contra  account)  for  Employee  Stock 
Ownership  Plan  (ESOPJ  debt  guaranteed 
by  fhe  reporting  bank  holding 
company". 

4.  Add  two  line  items  to  schedule  HC- 
IC  that  provide  data  on  treasury  stock  in 
the  form  of  perpetual  preferred  stock 
and  treasury  stock  in  the  form  of 
common  stock. 

To  the  Pareat  Ceuapaay  Onfy  Finaatdal 
Statements  (FR  Y-QLPi 

5.  Add  an  Hem  to  the  balance  sheet  to 
collect  deposits. 


To  ensure  consistency  of  reporting 
and  to  enable  the  Board  to  analyze  ^e 
liabilities  of  the  parent  company  In 
conjunction  with  the  consolidated 
financial  statements,  the  Board  has 
approved  the  addition  of  "Dqrasits"  as 
a  line  item. 

6.  Add  a  free  form  item  at  the  end  of 
the  FR  Y-9LP. 

The  addition  of  this  item  will  enable 
the  Board  to  automate  iaformatioo  that 
holding  companies  are  now  reporting  as 
footnotes  to  various  reported  items. 

To  the  Combined  Financial  Statememts 
ofNonbank  Subsidiaries  of  Bank 
Holding  Companies  (FR  Y-llQJandth» 
Combined  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies,  by  Type  ofNonbank 
Subsidiary  (FR  Y-llAS) 

7.  Add  line  items  for  purchased 
mortgage  servicing  rights,  goodwill,  and 
other  identifiable  intangible  assets. 

B.  Split  the  line  item,  "Borrowings  wiA 
an  original  maturity  of  one  year  or  less' 
into  "Commercial  paper"  and  "Other 
borrowings  with  an  original  maturity  of 
one  year  or  less." 

Public  AvaUabiiity  of  ScfaaiulM  HC-L 
HC-IC  «ad  HC-I  in  Um  FR  Y-«C 

Data  on  risk-based  capital  are 
submitted  on  Schedules  HC-l.  HC-IC. 
and  HC-J  in  the  FR  Y-9C.  These 
schedules  require  bank  holding 
companies  so  submit  data  on  their  risk- 
weighted  assets,  off-balance  sheet 
items,  and  tier  1  and  tier  2  capital 
components. 

In  the  Federal  Register  on  August  8, 
1990.  55  FR  32297,  the  Board  indicated 
that  these  data  would  be  given  routine 
confidential  treatment  through  year-end 
1990  when  the  minimum  capital  ratios 
under  the  Risk -Based  Cuidelioes 
become  effective.  The  confidential 
treatment  was  to  be  consistent  with  the 
treatment  accorded  risk-based  capital 
data  on  the  Reports  of  Condition  and 
Income  filed  b/ commercial  banks  and 
authorized  by  the  Federal  Financial 
Institutions  Examination  Couocil.  This 
treatment  was  both  to  ensure  that  the 
data  being  reported  were  correct  by  the 
date  of  the  public  disclosure  of  the 
information  and  to  maintain 
confidentiality  until  the  Risk-Based 
Capital  Guidelines  were  in  place.  Oji 
December  31. 1990,  the  Guidelines  were 
effective  for  both  banks  and  bank 
holding  companies.  The  Council 
authorized  the  release  to  the  public  of 
data  reported  by  commercial  baaks  as 
of  December  31, 1990. 

The  Board,  therefore,  intends  to 
release  the  risk-based  capital  data 
reported  In  the  FR  Y-9C  as  of  December 
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31, 1990.  This  action  is  taken  to  ensure 
data  on  bank  holding  companies  will  be 
available  at  the  same  time  as  data  on 
banks,  and  that  the  data  will  be 
available  at  the  same  date  as  the 
implementation  of  the  Risk-Based 
Capital  Guidelines. 

Legal  Status  and  Confidentiality 

Sections  5(b]  and  S(c]  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1844(b) 
and  (c)  and  8  225.5(b)  of  Regulation  Y 
(12  C.F.R.  225.5(b))  authorizes  the  Board 
to  require  the  reports.  The  Board  does 
not  consider  the  data  in  these  reports  to 
be  confidential  except  as  indicated 
herein.  Under  the  existing  guidelines, 
the  data  submitted  in  response  to  the 
bank  holding  company  reporting 
requirements  are  available  to  the  public 
unless  a  specific  company  requests 
confidential  treatment  for  all  or  part  of 
the  reports  and  the  request  is  granted  by 
the  Board.  The  Board  will  continue  to 
grant  confidentiality  for  highly-    - 
leveraged  transactions,  for  assets  past 
due  30-89  days  and  still  accruing,  and 
for  renegotiated  loans  and  leases  not  in 
compliance  with  modified  terms. 
Confidential  treatment  will  be  accorded 
pursuant  to  section  (b)(4)  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552(b)(4). 

Regulatory  Flexibility  Act  Analysis 

The  Board  certifies  that  the  bank 
holding  company  reporting  requirements 
are  not  expected  to  have  a  significant 
economic  impact  on  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Small  bank  holding  companies  are 
required  to  report  semiannually,  rather 
than  quarterly,  as  is  required  for  more 
complex  or  larger  companies.  The 
reporting  requirements  for  the  small 
companies  require  significantly  less 
information  to  be  submitted  than  the 
amount  of  information  required  of 
multibank  or  large  bank  holding 
companies.  In  addition,  the  reporting 
requirements  allow  for  reporting  of  less 
detail  for  the  smaller  companies  on  the 
approved  items. 

The  information  that  is  collected  on 
the  reports  is  essential  for  the  detection 
of  emerging  financial  problems,  the 
assessment  of  a  holding  company's 
financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
and  acquisitions.  The  imposition  of  the 
reporting  requirements  is  essential  for 
the  Board's  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act. 


Board  of  Govemon  of  the  Federal  Reserve 
System,  November  13, 1901. 
William  W.  WUas. 
Secretary  of  the  Board, 
|FR  Doc.  91-27772  Piled  11-18-91;  8:45  am] 
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First  Banks,  Inc^  et  aL;  Formatlona  ot, 
Acqulsltlona  by;  and  Mergars  of  Bank 
Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  | 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing.  It  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  10, 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Banks,  Inc.,  St.  Louis, 
Missouri;  to  acquire  at  least  67.28 
percent  of  the  voting  shares  of  WIN 
Bancorp,  Inc.,  Winchester,  Illinois,  and 
thereby  indirectly  acquire  Winchester 
National  Bank,  Winchester,  Illinois. 

2.  Forbes  First  Financial  Corporation, 
Clayton,  Missouri;  to  acquire  99.2 
percent  of  the  voting  shares  of  Pioneer 
Bank  and  Trust  Company,  Maplewood. 
Missouri. 

3.  Pine  State  Bancshares,  Inc., 
Monticello,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Pine 
State  Bank,  Kingsland.  Arkansas. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M,  Lyon,  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 


voting  shares  of  Norwest  Bank  Waseca, 
National  Association,  Waseca, 
Minnesota,  a  de  novo  bank. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Crosswhite  Bankshares,  Inc., 
Denver,  Colorado;  to  acquire  80  percent 
of  the  voting  shares  of  Cripple  Creek 
Bancorporation,  Inc.,  Cripple  Creek, 
Colorado,  and  thereby  indirectly  acquire 
Bank  of  Cripple  preek.  Cripple  Creek, 
Colorado. 

Board  of  Governors  of  the  Federal  Rp«orv^ 
System,  November  13, 1991. 
Jennifar  J.  )ohnsoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-27743  Filed  11-18-81: 8:4S  am) 
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Mark  Oliver  Johnson;  Change  In  Bank 
Control  Notioa 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  Hsted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j]]  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  10, 
1901. 

A.  Federal  Reserve  Bank  of 
Minneapolis  [James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Mark  Oliver  Johnson,  Rice  Lake, 
Wisconsin;  to  acquire  15.99  percent  of 
the  voting  shares  of  Rice  Lake  Bancorp, 
Inc.,  Rice  Lake,  Wisconsin,  and  thereby 
indirectly  acquire  Dairy  State  Bank,  Rice 
Lake,  Wisconsin,  and  First  State  Bank, 
Prairie  Farm,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1901. 
lennifar  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-27744  Filed  11-18-01;  8:4S  am| 
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Um«1w  SanfeakarM,  Inc^  Holm  ol 
Application  to  Enga^a  da  novo  in 
Pennissibie  Nonbanktng  Acttvillaa 

The  company  listed  in  thit  notice  has 
filed  ao  afvlication  under  S  225J>3{a)(l) 
of  the  Board's  Regulation  Y  (12  CFK 
225.23(a](l])  for  the  Board's  approvai 
under  sectior  4(cK8i  of  the  Bank 
Holding  Company  Act  (12  VS.C. 
1843(cK8}]  and  i  22S.21(a]  of  Regulatioa 
Y  (12  CFR  22&.21(a))  to  commence  or  to 
engage  de  noro,  either  directly  or 
through  a  subsidiary,  in  a  nonbaoking 
activity  that  is  listed  in  I  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise  ■ 
noted,  such  activities  wiQ  be  conducted 
throoghout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Ooce  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whetiiarcaiisiunmstion  of  the 
proposal  can  Reasonably  be  expected 
to  produce  benenti  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possiWe  ad^'e^9e  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  10, 
1991. 

A.  Federal  Reserve  Bank  of  Atlaota 
(Robert  E.  Heck.  Vice  President)  1<M 
MarietU  Street.  N.W..  Atlanta.  Geoi^ia 
30303: 

2.  Lanier  Baaksfiares.  h)c~, 
Gainesville,  Georgia:  to  retain  SI 
percent  of  the  voting  shares  of  Lanier 
Data  Corporation.  Gainesville.  Georjia. 
and  to  contininue  to  enga^  in  data 
processing  and  tiansmissioo  services 
pursuant  to  1 22525{b'Jl7)  of  the  Board's 
Fegulatior  Y. 


Beard  of  C«««nMn  of  tiM  Fsdbral  SeMfwe 
System.  November  ISL  JB91. 
lannifer  |.  lohnaoo. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  tl-277M  Fiksd  11-18-81:  •:«  aaij 

MLUNO  cooc  mo-oi-f 


FEDERAL  TRADE  COMMISSION 
IDktC-3349] 

AlptM  Acquisition  Corpi.  at  al.; 
Prohibitad  Trade  Practicat.  and 
Affirmatlva  Corractiva  Actiona 

AOENCT:  Federal  Trade  Commission. 
action:  Consent  order. J_ 

SUMMAirr  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  ar»d  unfair 
methods  of  competition,  this  consent 
order  reqnires.  among  other  things,  RWE 
to  grant  the  required  technology  license 
used  in  producing  high-purrty  alumina, 
and  establish  other  required  agreements, 
subiect  to  prior  Commission  approval, 
within  six  months  of  the  order,  or  else 
consent  to  the  appointment  of  a  trustee 
to  effectuate  these  requirements.  In 
addition,  for  ten  years,  RWE  is  required 
to  obtain  prior  FTC  approval  before 
acqitiTtng  any  entity  that  raanefactures. 
distributes,  or  sells  high-purity  alumina, 
with  sales  in  the  U.S.  of  125,000  pounds 
or  more  in  any  six-month  period  during 
the  36  months  before  the  application. 
DATES:  Complaint  and  Order  issued 
October  29, 1991.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Tovsky.  FTC/S-3302, 
Washington,  DC  20580.  (202)  326-2634. 

suFFuaiErrAiRv  anFomaATtON:  On 
Tuesday,  lune  25. 1991.  there  was 
published  in  the  Federal  Regisler.  50  FR 
28896.  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  Alpha 
Acquisition  Corporation,  et  aL.  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (80) 
days  in  which  to  submit  comments. 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  aiKl  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  jurisdiciional 
fmdings  and  entered  an  order,  as  set 
forth  in  the  proposed  consent 
agreement  in  disftosition  of  this 
proceeding. 


*  Copie*  oT  Ilw  Complaint  and  Iha  Decision  and 
Otu0r  aro  avanBtSB  vwn  Sw  \jwHiiilawwi  a  wwnc 
ReleraNia  araodk  H-USi  a*  abwi  a  r 
Awua.  fiWV..  MImM^Rm.  OC  i 


Aittkotity: Sec.  %.MSi»L  721:  U U&C 4a. 
Interpret  or  apply  sec.  &.  3a  SUt  na  ai 
amended:  sac.  7.  38  Stat.  731.  as  amended:  IS 
U.S.C.  45. 18. 
Donald  S.  dark. 
Secretary. 

[FR  Doc.  91-27794  Filed  11-18-91:  8:45  amj 
MLLsra  coot  srso-oi-M 


IFUa  Na  892-3008] 

Elaxla  Corp.;  Propoaad  Conaant 
Agraamani  WRh  Analysia  to  Aid  Public 
Conimant 

agency:  Federal  Trade  Commission. 
action:  n<oposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreenient  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things.  Elexia.  a  Miami- 
based  manufacturer,  from  calling  Its 
ultrasonic  dog  and  cat  collars  by  names 
such  as  Flea  Relief.  Pet  Shield.  Flea 
Buster.  Flea  and  Tick  Collar,  and  from 
representing  tiiat  such  collars  will 
eliminate  or  repel  fleas  or  repel  tidts   . 
without  the  use  of  diemlcals. 
DATES:  Comments  must  be  received  on 
or  before  January  21, 1982. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  15a  6th  St  and  Pa.  Ave..  NW.. 
Washington.  DC  2058a 
FOR  FURTHER  MFORMATION  CONTACT: 

John  Hallerud.  Chicago  Regional  Office. 
Federal  Trade  Commission.  55  East 
Monroe  Street  suite  1437.  Chicago. 
Illinois  60603.  (312)  353-8156. 
SUPFtEMBNTARV  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  72t  IS  US.C. 
46  and  f  2.34  of  the  Commission's  Rules 
of  Practice  (18  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
9  4.9(b)le)(ii)  of  the  Commission's  Rules 
of  Practice  [16  CFR  4.9(b)l«K»<))- 

A{Mcaenent  Coataining  Cooseot  Order 
To  CensB  and  Deiist 


la  t>M  Maoar  Af  Bkals  Uoivaratkxu  a 

corporsUan.  ani  ftaak  |.  Btaao 

and  as  an  officer  of  Elexia  CorpDratlMi. 
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The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Elexis 
Corporation,  a  corporation,  and  Frank  J. 
Bianco,  individually  and  as  an  officer  of 
Elexis  Corporation,  and  it  now 
appearing  that  Elexis  Corporation,  a 
corporation,  and  Frank  J.  Bianco, 
individually  and  as  an  onicer  of  Elexis 
Corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated, 

It  is  hereby  agreed  by  and  between 
Elexis  Corporation,  by  its  duly 
authorized  officers,  its  attorneys,  and 
Frank  J.  Bianco,  individually  and  as  an 
officer  of  Elexis  Corporation,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  (a)  Elexis  Corporation  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware  and  is 
authorized  to  transact  business  in  the 
State  of  Florida  pursuant  to  the  laws  of 
the  State  of  Florida.  Its  office  and 
principal  place  of  business  is  at  7000 
NW.  46th  Street  Miami,  Florida  33166. 

(b)  Frank  J.  Bianco  is  an  o^cer  of  the 
corporate  respondents  named  herein.  He 
has  formulated,  directed  and  controlled 
the  acts  and  practices  of  the 
corporation,  including  all  the  acts  and 
practices  set  forth  below.  His  address  is 
the  same  as  that  of  the  corporate 
respondent. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  right  to  seek  Judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
pari  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released,  llie 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 


appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  8  2.34  of  the 
Commission's  rules,  the  Commission 
may  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding;  and,  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service, 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Respondents 
understand  that  once  the  order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  Uie 
order.  Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  fmal. 

Order 

1 

It  is  ordered  That  Respondents  Elexis 
Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers. 
agents,  representatives,  and  employees, 
and  Frank  J.  Bianco,  individually  and  as 
an  officer  of  Elexis  Corporation,  directly 
or  through  any  corporation,  subsidiary. 


division  or  other  device,  in  connection 
with  manufacturing,  advertising, 
labeling,  packaging,  offering  for  sale, 
selling,  or  distributing  the  "Microtech." 
"Microtech-2."  "Flea  Relief. "  "Pet 
Shield,"  "Quick  Relief, "  "Electronic Flea 
Collar."  "Shoo  Flea."  "Flea  Chaser." 
"Flea  Buster,"  "Microtech  Home  Unit." 
"Microtech  Pest  Repeller"  or  any  other 
ultrasonic  flea  and/or  tick  control 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication: 

(a)  That  any  such  product  can  or  will 
eliminate  fleas  on  dogs  or  cats  without 
the  use  of  chemicals; 

(b)  That  any  such  product  can  or  will 
reduce  flea  and/or  tick  populations  on 
dogs  or  cats  or  in  indoor  environments 
without  the  use  of  chemicals;  or 

(c)  That  any  such  product  can  or  will 
repel  fleas  and/or  ticks  from  dogs,  cats 
or  indoor  environments  without  the  use 
of  chemicals. 

n 

It  ia  further  ordered  That  Respondents 

Elexis  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
and  Frank  J.  Bianco,  individually  and  as 
an  offlcer  of  Elexis  Corporation,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  manufacturing,  advertising, 
labeling,  packaging,  offering  for  sale, 
selling  or  distributing  any  ultrasonic 
pest  control  device,  in  or  affecting 
commerce,  as  "'commerce "  is  defined  in 
the  Federal  Trade  Commission  Act  do 
forthwith  cease  and  desist  from 
misrepresenting  in  any  manner,  directly 
or  by  implication,  the  existence, 
contents,  validity,  results,  conclusions, 
interpretations,  or  purposes  of  any 
study,  test  or  other  scientific  data. 

Ill 

//  ia  further  ordered  That  Respondents 
Elexis  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representative^,  and  employees, 
and  Frank  J.  Bianco,  individually  and  as 
an  officer  of  Elexis  Corporation,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device  in  connection 
with  manufacturing,  advertising, 
labeling,  packaging,  offering  for  sale, 
selling,  or  distributing  the  "Microtech," 
"Microtech-2,"  "Flea  Relief,"  "Pet 
Shield,"  "Quick  Relief,"  "Electronic  Flea 
Collar,"  "Shoo  Flea."  "Flea  Chaser," 
"Flea  Buster,"  or  any  other  ultrasonic 
flea  and/or  tick  control  product  in  or 
affecting  commerce,  as  "'commerce"  is 
defined  in  the  Federal  Trade 
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Commission  Act  do  forthwith  cease  and 
desist  from  using  the  terms  "Flea 
Relief."  "Pet  Shield."  "Shoo  Flea."  "Flea 
Chaser."  "Flea  Buster."  "flea  collar." 
"flea  and  tick  collar"  and  "flea 
repellent". 

IV 

//  is  further  ordered  That  Respondents 
Elexis  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
and  Frank ).  Bianco,  individually  and  as 
an  officer  of  Elexis  Corporation,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device  in  connection 
with  manufacturing,  advertising, 
labeling,  packaging,  offering  for  sale, 
selling,  or  distributing  the  "Microtech," 
"Microtech-Z"  "Flea  Relief."  "Pet 
Shield."  "Quick  Relief,"  "Electronic  Flea 
Collar,"  "Shoo  Flea."  "Flea  Chaser." 
"Flea  Buster,"  "Microtech  Home  Unit," 
"Microtech  Pest  Repeller"  or  any 
ultrasonic  flea  and/or  tick  control 
product  that  produces  ultrasound  at  a 
frequency  substantially  similar  to  or 
below  the  forty  (40)  kilohertz  frequency 
generated  by  these  products  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication  that  any  such  product  can  or 
will  produce  sound  at  frequencies 
beyond  the  hearing  range  of  domestic 
dogs  and  cats. 


It  is  further  ordered  Ih&i  Respondents 
Elexis  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
and  Frank  J.  Bianco,  individually  and  as 
an  officer  of  Elexis  Corporation,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device  in  connection 
with  manufacturing,  advertising, 
labeling,  packaging,  offering  for  sale, 
selling,  or  distributing  the  "Microtech," 
"Microtech-2,"  "Flea  Relief,"  "Pet 
Shield,"  "Quick  Relief,"  "Electronic  Flea 
Collar,"  "Shoo  Flea,"  "Flea  Chaser," 
"Flea  Buster,"  "Microtech  Home  Unit." 
"Microtech  Pest  Repeller"  or  any  similar 
ultrasonic  flea  and/or  tick  control 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication  that  any  such 
product,  when  used  as  directed, 
produces  sound  that  is  not  heard  by  or 
does  not  irritate  dogs,  cats  or  other  pets 
unless,  at  the  time  of  making  such 
representation.  Respondents  possess 
and  rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representation.  For  purposes  of  this 


Order,  for  any  experiment,  analysis, 
research,  study  or  other  evidence  to  be 
"competent  and  reliable"  it  shall  be 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  by 
others  in -the  profession  or  science  to 
yield  accurate  and  reliable  results. 

VI 

It  is  further  ordered  That  Respondents 
Elexis  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
and  Frank  ).  Bianco,  individually  and  as 
an  officer  of  Elexis  Corporation,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device  in  connection 
with  manufacturing,  advertising, 
labeling,  packaging,  offering  for  sale, 
selling,  or  distributing  and  ultrasonic 
pest  control  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
any  performance  characteristic  of  any 
ultrasonic  flea.  tick,  mosquito,  roach, 
rodent  or  other  ultrasonic  pest  control 
product  unless,  at  the  time  of  making 
such  representation.  Respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation.  For 
purposes  of  this  Order,  for  any 
experiment,  analysis,  research,  study  or 
other  evidence  to  be  "competent  and 
reliable"  it  shall  be  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  by  others 
in  the  profession  or  science  to  yield 
accurate  and  reliable  results. 

vn 

//  is  further  ordered  Thai  Respondents 
shall,  within  thirty  (30)  days  after  the 
sale  of  service  of  this  Order,  send  to 
each  catalog  company  with  whom  the 
Respondents  have  done  business  since 
January  1, 1987,  a  copy  of  this  Order  and 
a  notice  that  the  catalog  company  shall 
immediately  cease  using  or  relying  upon 
any  Elexis  advertising  or  promotional 
materials  containing  representations 
prohibited  by  this  Order. 

vin 

//  is  further  ordered  That,  for  a  period 
of  three  (3)  years  after  the  date  of 
service  of  this  Order,  Respondents,  their 
successors  and  assigns,  shall  maintain 
and  upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying: 

(a)  All  evidence  relied  upon  to 
substantiate  any  representation  covered 
by  this  Order,  and 


(b)  All  test  reports,  studies,  surveys, 
or  demonstrations  in  their  possession  or 
control  that  contradict  qualify,  or 
otherwise  call  into  question  any  such 
representation. 

IX 

It  is  further  ordered  That,  for  a  period 
of  three  (3)  years  after  the  date  of 
service  of  this  Order,  Respondents  shall 
distribute  a  copy  of  this  Order  to  all 
managerial  employees,  distributors, 
independent  sales  agents,  retailers  and 
wholesale  customers  of  any  ultrasonic 
pest  control  product  present  and  future. 


It  is  further  ordered  That,  for  a  period 
'of  five  (5)  years  after  the  date  of  service 
of  this  Order,  Respondent  Frank  J, 
Bianco  shall  promptly  notify  the 
Commission  of  the  discontinuance  of  his 
present  business  or  employment  and  of 
his  a^iliation  with  a  new  business  or 
employment  engaged  in  manufacturing, 
labeling,  packaging,  offering  for  sale, 
selling,  distributing  or  advertising  any 
flea,  tick,  mosquito,  roach,  rodent,  or 
other  pest  control  products  or  services, 
stating  the  nature  of  the  business  or 
employment  in  which  he  is  newly 
engaged  as  well  as  a  description  of  his 
duties  and  responsibilities  in  connection 
with  the  business  or  employment  and 
the  address  of  such  new  business  or 
employment 

XI 

It  is  further  ordered  That  for  a  period 
of  ten  (10)  years  after  the  date  of  service 
of  this  Order,  the  corporate  respondent 
shall  notify  the  Commission  within 
thirty  (30)  days  before  any  changes  in 
the  corporate  respondent  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

XII 

//  is  further  ordered  Thai  Respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  Consent  Order 
from  Elexis  Corporation,  a  Delaware 
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corporation  with  its  principal  place  of 
business  in  Florida,  and  Frank  J,  Bianco, 
individually  and  as  an  officer  of  Elexis 
Corporation,  (the  "respondents").  Under 
this  agreement,  the  respondents  will 
cease  and  desist  from  making  certain 
claims  for  their  ultrasonic  flea  collars 
and  ultrasonic  home  units.  The 
respondents  have  also  agreed  to  cease 
and  desist  from  using  certain  terms, 
such  as  "flea  collar"  and  "flea  and  tick 
collar."  in  promoting  these  products.  In 
addition,  the  respondents  have  agreed  to 
cease  and  desist  from  making  other 
claims  for  other  ultrasonic  pest  control 
products  unless  they  possess  competent 
and  reliable  scientific  evidence  that 
substantiates  such  claims. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  for  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  claims  made  for 
Elexis  Corporation's  ultrasonic  flea  and 
tick  control  products.  The  Complaint 
accompanying  the  proposed  Consent 
Order  alleges,  in  part,  that  the 
respondents  engaged  in  deceptive  acts 
and  practices  in  violation  of  section  S  of 
the  Federal  Trade  Commission  Act, 
According  to  the  Complaint,  the 
respondents  represented  that  their 
ultrasonic  flea  and  tick  collars  eliminate 
fleas  on  dogs  and  cats  without  the  use  of 
chemicals,  and  that  their  ultrasonic  flea 
and  tick  collars  and  other  ultrasonic  flea 
and  tick  control  products  reduce  flea 
and/or  tick  populations  on  and  repel 
fleas  from  dogs,  cats  and  indoor 
environments  without  the  use  of 
chemicals.  In  addition,  the  Complaint 
alleges  that  the  respondents  represented 
that  these  products  produced  sound  at 
frequencies  beyond  the  hearing  range  of 
dogs  and  cats  and  that  the  sound 
produced  is  not  heard  by  and  does  not 
irritate  dogs,  cats  or  other  pets. 

The  Complaint  also  alleges  that  the 
respondents  claimed  that  their 
representations  concerning  the 
performance  characteristics  of  the  flea 
and  tick  control  products  were 
substantiated  by  laboratory  and 
veterinary  testing  conducted  in  a 
scientifically  acceptable  manner,  and 
that  the  respondents  claimed  to  possess 
and  rely  upon  a  reasonable  basis  in 
making  those  representations. 

The  Complaint  alleges  that  these 
various  representations  made  by  the 


respondents  for  their  ultrasonic  flea 
control  products  are  false  and 
misleading,  in  violation  of  section  5  of 
the  FTC  Act 

The  Consent  Order  contains 
provisions  designed  to  prevent  the 
respondents  from  engaging  in  similar 
allegedly  illegal  acts  and  practices  in  the 
future. 

Specifically,  part  I  of  the  Order 
prohibits  the  respondents  from 
representing  that  the  ultrasonic  products 
can  or  will  eliminate  fleas  on  dogs  or 
cats  without  the  use  of  chemicals;  can  or 
will  reduce  flea  and/or  tick  populations 
on  dogs  or  cats  or  in  indonr 
environments  without  the  use  of 
chemicals:  or  can  or  will  repel  fleas 
and /or  ticks  from  dogs,  cats  or  indoor 
environments  without  the  use  of 
chemicals.  |  ' 

Part  II  of  the  Order  prohibits  the 
respondents  from  misrepresenting  any 
study,  test  or  scientific  data  in 
connection  selling  ultrasonic  pest 
control  products. 

Part  III  prohibits  the  respondents  from 
using  certain  terms,  such  as  "flea  collar" 
and  "flea  and  tick  collar,"  to  promote 
their  ultrasonic  flea  and  tick  control 
products  because  these  terms  imply  that 
the  products  are  effective. 

Part  IV  prohibits  claims  that  sound  at 
frequencies  of  40  Khz,  the  sound 
frequency  generated  by  the  respondents' 
flea  control  products,  or  lower  is  beyond 
the  hearing  range  of  dogs  or  cats. 

Part  V  prohibits  the  respondents  from 
making  claims  that  dogs,  cats,  or  other 
pets  cannot  hear,  or  are  not  irritated  by, 
the  sound  generated  by  the  respondents' 
ultrasonic  flea  control  products  and 
other  similar  products  unless  the  claims 
are  supported  by  competent  and  reliable 
scientific  evidence. 

Part  VI  prohibits  respondents  from 
making  any  performance  claim 
regarding  any  ultrasonic  pest  control 
product  unless  the  claim  is 
substantiated  by  competent  and  reliable 
scientific  evidence. 

The  remainder  of  the  Order  contains 
provisions  regarding  compliance, 
record-keeping,  and  distribution  of  the 
Order  to  various  entities. 

Part  VII  of  the  Order  requires  the 
respondents  to  send  a  copy  of  the  Order 
along  with  a  notice  to  cease  using 
advertising  materials  that  contain 
representations  prohibited  by  the  Order 
to  each  catalog  company  with  whom  the 
respondents  have  done  business  since 
January  1, 1987. 

Part  VIII  requires  the  respondents  to 
maintain  and  make  available  to  the  FTC 
all  evidence  that  the  respondents 
possess  that  substantiates  or  contradicts 
the  representations  encompassed  by  the 
Order. 


Under  part  IX,  the  respondents  must 
distribute  copies  of  the  Order  to  certaii 
of  their  managerial  employees  and 
customers. 

Parts  X  and  XI  of  the  Order  require 
Frank  J.  Bianco  and  the  corporate 
respondent,  Elexis  Corporation,  to 
provide  the  FTC  with  prior  notification 
of  changes  in  business  affiliations  and 
structure  as  may  be  necessary  to  insure 
compliance  with  the  Order. 

Finally,  part  XII  of  the  Order  requirer 
the  respondents  to  file  compliance 
reports  with  the  FTC. 
Donald  S.  CUrk. 
Secretari'. 

(FR  Doc.  91-27795  Filed  ll-lS-81:  B:45  am] 
StLUNQ  COOC  triO-OI-M 


(Docktt  9237) 

Wayne  Ptiiillps,  et  aU  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

aoency:  Federal  Trade  Commission, 
action:  Consent  order. 

tUMMARV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  that 
Wayne  Phillips,  a  Scoltsdale,  Arizona 
individual  and  two  companies  of  which 
he  was  an  officer,  cease  and  desist 
distributing  the  "Government  Grants" 
commercial  and  pay  to  the  Commission 
consumer  redress  of  $50,000. 

OATIS:  Complaint  issued  February  12. 

1990.  Order  issued  October  11, 1991.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Kundig,  San  Francisco  Regional 
Office,  Federal  Trade  Commission.  901«» 
Market  Street,  suite  570,  San  Francisco, 
CA.  94103,  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  AugustU  1991.  there  was 
published  in  the  Federal  Register,  56  FR 
37352,  a  proposed  consent  agreement 
with  analysis  in  the  matter  of  Wayne 
Phillips,  et  al.,  for  the  purpose  of 
soliciting  public  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 


■  CopiM  of  the  Complaint  and  the  Deciiion  and 
Order  are  available  from  the  Commiuion't  Public 
Reference  Branch.  H-lsa  Sth  Street  ft  Penncylvania 
Avenue,  NW..  Wathlnglon.  DC  20580. 
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order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement.  In 
disposition  of  this  proceeding. 

Authority:  Sec.  6.  38  Stat.  721: 15  U.S.C  46. 
Interprets  or  applies  see.  5.  38  Stat.  Tia  as 
amended;  15  U.S.C.  45. 
Donald  S.  Clark. 
.Secretory. 
|FR  Doc.  91-27796  Filed  11-18-91:  &45  am] 

MLUNG  COOC  S750-«t-M 

(Okt  C-334«] 

Sentinel  Group,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Stamford  Connecticut,  based 
corporation  to  divest,  to  Commission- 
approved  acquirers,  one  of  its  funeral 
homes  in  each  of  three  separate  markets 
and  to  obtain  Commission  approval,  for 
a  period  of  ten  years,  before  acquiring 
any  additional  funeral  homes  in  these 
and  three  other  markets. 
DATES:  Complaint  and  Order  issued 
October  23. 1991.' 

FOR  FURTHER  INFORMATION  COtfTACR 
Mark  Taylor.  Atlanta  Regional  Office. 
Federal  Trade  Commission,  1718 
Peachlree  St..  NW..  room  1000.  Atlanta. 
CA  30367.  (404]  347-483& 
SUPPLEMENTARY  INFORMATION:  On 
August  6. 1991.  there  was  published  in 
the  Federal  Register.  56  PR  37356.  a 
proposed  consent  agreement  with 
analysis  in  the  matter  of  Sentinel  Group, 
Inc..  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Aalharily:  Sec  &  38  Stat.  721:  IS  U.S.C  4& 
Interpret  or  apply  tec.  S.  38  Slat  719.  aa 


'  Copie*  of  the  Complaint,  the  Dedaion  and 
Order,  and  the  concurring  italenient  of 
Commisaioner  Azcuenaga  are  available  from  the 
Commitaion'i  Public  Reference  Branch.  H-130.  Oth 
Street  A  Pennaytvania  A*«mie.  NW,  Waahington. 
DC2DS8a 


amended:  sec  7. 38  Stat.  731.  as  amended:  IS 

U.S.C.  45.  l& 

DoiMldS.Clatk. 

Secretary. 

|FR  Doc.  91-27797  Filed  11-18-fll;  8:45  am) 

BNJJNO  COOC  STM-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  and 
Families 

Notice  of  Meeting  of  tt>e  Interagency 
Committee  on  Developmental 
Disabilitiea 

agency:  Administration  on 

Developmental  Disabihties.  ACF, 

DHHS. 

action:  Notice  of  meeting. _^ 

summary:  The  Interagency  Committee 
on  Developmental  Disabilities  (ICDD] 
was  established  by  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  of  1984  (Pub.  L  98-527)  to  "meet 
regularly  to  coordinate  and  plan 
activities  by  Federal  departments  and 
agencies  for  persons  with 
developmental  disabilities."  The 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  of  1990  (Pub.  L 
101-496)  added  the  requirement  that  the 
meetings  be  open  to  the  public  and  that 
a  notice  of  the  meeting  be  published  in 
the  Federal  Register.  The  ICDD  is  co- 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  and  the  Commissioner  of  the 
Administration  on  Developmental 
Disabilities. 

The  ICDD  meets  regularly  on  the  first 
Tuesday  in  December.  April,  and 
August.  The  meeting  is  open  to  the 
public. 

DATES:  Tuesday.  December  3. 1991. 9:30 
a.m.  to  12  Noon. 

ADDRESSES:  Auditorium  of  the  Hubert 
H.  Humphrey  Building.  200 
Independence  Avenue.  SW.. 
Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  W.  Conley,  room  348F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW.,  Washington,  DC  20201 
(202)  245-7617.  or  Wendell  Johnson, 
room  3014A.  Mary  E.  Switzer  Building. 
330  C  Street.  SW..  Washington,  DC 
20202  (202)  732-1274. 
SUPPLEMENTARY  INFORMATION:  At  the 
meeting  the  ICDD  will  discuss:  (1) 
Progress  in  the  development  of  several 
data  items  to  be  collected  uniformly 
across  advocacy  programs  (Protection 
and  Advocacy  for  People  with 
Developmental  Disabilities.  Protection 
and  Advocacy  for  People  with  Mental 


Illnesses.  Client  Assistance  Programs, 
and  Ombudsman  Programs):  (2)  issues 
arising  out  of  fire-safety  requirements 
for  community-based  living 
arrangements  for  persons  who  are 
disabled  or  aged;  (3)  problems  in 
providing  long-term  funding  for  people 
in  supported  employment;  and  (4)  other 
matters  that  may  arise. 

Dated:  November  12. 1991. 
Del>orah  L.  McFadden. 
Commissioner,  Administration  on 
De  ve  lop  men  lal  Disabilities. 
(FR  Doc.  91-27696  Filed  11-18-91;  8:46  am] 

BUJNQ  COOC  41W-04-«i 


Food  and  Drug  Administration 
[Dodtet  No.  91E-03691 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension:  Fludara® 

agency:  Food  and  Drug  Administration, 

HHS. 

action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Fludara*  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
room  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417} 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  bo 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  |Hx>duct  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 
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A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towanl  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  Testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Fludara*. 
Fludara'  (fludarabine  phosphate]  is 
indicated  for  treatment  of  patients  with 
B-cell  chronic  lymphocytic  leukemia 
(CLL)  who  have  not  responded  to  or 
have  progressed  during  treatment  with 
at  least  one  standard  alkylating-agent- 
containing  regimen.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Fludara*  (U.S.  Patent  No. 
4.357,324)  from  the  United  States  of 
America,  as  represented  by  the 
Department  of  Health  and  Human 
Services.  The  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patient's  eligibility  for 
patent  term  restoration.  FDA.  in  a  letter 
dated  September  24. 1991,  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Fludara*  represented  the 
first  commercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
the  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Fludara"  is  3.034  days.  Of  this  time. 
2.523  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  511  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
December  29. 1982.  The  applicant  claims 
February  4. 1983.  as  the  dale  the 
investigational  new  drug  application 


(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  December  29, 1982,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  November  24. 1989.  The 
applicant  claims  November  22, 1989.  as 
the  date  the  new  drug  application  (NDA) 
(NDA  204)38)  was  filed.  However,  FDA 
records  indicate  that  the  NDA  was 
submitted  on  November  24, 1989. 

3.  The  date  the  application  was 
approved:  April  18, 1991.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-038  was  approved  on  April  18, 1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  O^ice  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  January  21. 1991  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  May  12. 1991,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
Part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted'to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodiat  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Manafemant  Branch  between  9 
a.in.  and  4  pjn..  Monday  through  Friday. 

Dated:  NovMnber  12. 1001. 
Stuart  L.  Mshttngala. 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  91-27750  Filed  11-18-91;  8:45  am) 
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(Docket  No.  91N-04S3) 

Drug  Export  Genie  HIV-1/HIV-2  ElA 
Test 

aqency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Genetic  Systems  Corp.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  Genie- HI V-l/HIV-2  EIA 
test  for  the  detection  of  antibodies  to 
human  immunodeficiency  virus  type  1 
and  type  2  to  France. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
room  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMA'HON  CONTACT 

Boyd  Fogle,  jr..  Center  for  Biologies 
Evaluation  and  Research  (HFB-120). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301- 
295-8191. 

SUPPlfMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
apphcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Genetic  Systems  Corp..  6565  185th 
Avenue  NE.,  Redmond,  WA  98052,  has 
filed  an  application  requesting  approval 
for  the  export  of  Genie  HIV-l/HIV-2 
EIA  test  for  the  detection  of  antibodies 
to  human  immunodeficiency  virus  type  1 
and  type  2  to  France.  The  Genie  HIV-1 
and  HIV-2  test  is  a  rapid,  synthetic 
peptide,  solid  phase  enzyme 
immunoassay  for  the  detection  of 
circulating  antibodies  to  human 
immunodeficiency  virus  types  1  and  2 
(HIV-1,  HIV-2)  in  human  serum  or 
plasma.  The  application  was  received 
and  filed  in'the  Center  for  Biologies 
Evaluation  and  Research  oi  October  11. 
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1991  which  shall  be  considered  the  filing 
date  for  purposes  of  the  act  Interested 
persons  may  submit  relevant 
information  on  the  application  to  the 
Dockets  Management  Branch  (address 
above)  in  two  copies  (except  that 
individuals  may  submit  single  copies) 
and  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  These  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  November  29, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  November  6. 1991. 
Thomas  S.  Bosao, 

Director.  Office  of  Compliance.  Center  for 

Biologies  Evaluation  and  ResearxJi. 

|FR  Doc  «-2774a  Filed  11-18-91;  8:45  am] 
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Health  Care  Rnancing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  Health  Care  Financing 
Administration. 

The  Mealth  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Request  for 
Enrollment  in  Supplementary  Medical 
Insurance  (SMI];  Forw  Number  HCFA- 
4040;  Use:  This  form  it  completed  by 
individuals  wishing  to  enroll  in  Part  B  of 
Medicare  who  are  not  otherwise 
eligible.  The  form  is  used  primarily  by 
individuals  in  non-FICA  covered 
employment  and  legally  admitted  aliens 
completing  a  5-year  residency 
requirement  Frequency:  On  occasion: 
Respondents:  Individuals/households: 
Estimated  Number  of  Responses:  40.000; 


Average  Time  per  Response:  5  minutes: 
Total  Estimated  Burden  Hours:  3.333. 

2.  Type  of  Request  Reinstatement: 
Title  of  Information  Collection: 
Medicare  Contractor  Draws  on  Letter  of 
Credit  and  Monthly  Financial  Report, 
Form  Numbers:  HCFA-1521-1522;  Use: 
These  reports  are  completed  on  a 
monthly  basis  by  Medicare  contractors 
to  account  for  the  expenditure  of 
Federal  funds  for  Medicare  program  and 
related  administrative  costs.  HCFA 
reviews  the  reports  to  ensure  that 
contractors  do  not  overdraw  their  U.S. 
Treasury  accounts  for  allotted 
administrative  costs  and  to  monitor 
Medicare  trust  fund  projections: 
Frequency:  Monthly;  Respondents: 
Businesses/other  for  profit  and  non- 
profit institutions;  Estimated  Number  of 
Responses:  1.020:  Averase  Hours  per 
Response:  17;  Total  Estimated  Burden 
Hours:  17.340. 

3.  Type  of  Request:  Reinstatement: 
Title  of  Information  Collection: 
Medicare  Intermediary  Benefit  Payment 
Report  Form  Number  :  HCFA-456:  Use: 
This  report  is  completed  monthly  by 
Medicare  fiscal  intermediaries  so  that 
HCFA  can  monitor  the  implementation 
of  the  Prospective  Payment  System  and 
track  benefit  payments  by  type  of 
provider  in  order  to  detect  significant 
shifts  in  the  provision  of  types  of 
ser\ices  and  in  benefit  payments; 
Frequency:  Monthly;  Respondents: 
Businesses/other  for  profit  and  non- 
profit institutions:  Estimated  Number  of 
Responses:  540;  A  verage  Hours  per 
Response:  30;  Total  Estimated  Burden 
Hours:  16,200. 

4.  Type  of  Request-  Revision;  Title  of 
Information  Collection:  Medicare 
Physical  Therapist  in  Independent 
Practice  Survey  Report  Form  Number 
HCFA-3042:  Use:  lliis  survey  form  is 
used  by  the  State  agency  to  record  data 
collected  in  order  to  determine 
compliance  with  individual  conditions 
of  participation  and  report  it  to  the 
Federal  government:  Frequency:  On 
occasion;  Respondents:  State/local 
government  Estimated  Number  of 
Responses:  500:  A  verage  Hours  per 
Response:  2;  Total  Estimated  Burden 
Hours:  1,000. 

5.  Type  of  Request  Extension;  Title  of 
Information  Collection:  Information 
Collection  Requirements  at  42  CFR 
411.54(c)(1).  Itemized  Statement  of 
Hospital  Charges:  Form  Number 
HCFA-R-134:  Use:  Under  the  provisions 
contained  as  pari  of  42  CFR  411,S4(cMl). 
hospitals  must  furnish  to  the  beneficiary, 
or  his/her  representative,  an  itemized 
statement  of  the  hospital  charges: 
Frequency:  On  occasion;  Respondents: 
Non-profit  institulions  and  small 
businesses/organizations:  Estimated 


Number  of  Responses:  Not  applicable: 
A  verage  Hours  per  Response:  Not 
applicable:  Total  Estimated  Burder 
Hours:  1. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Officer  -jn 
301-966-2088  for  copies  of  the  clearance 
request  packages.  Written  comments 
and  recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address:  0MB 
Reports  Management  Branch.  Attention: 
Allison  Eydt.  New  Executive  Office 
Building,  room  3208.  Washington.  DC 
20503. 

Dated:  November  13, 1991. 
GaU  R.  WUensky. 

Administrator,  Health  Care  Financing 
Administration. 
|FR  Doc  91-27759  Filed  ll-lA-ei:  8:45  am] 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Authority;  Hearings 
and  Appeals  Staff 

Part  F  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA)  (FR  Vol.  53,  Na 
47.  dated  Thursday.  March  10. 1988. 
page  7803:  FR  Vol.  55.  No.  49,  dated 
Tuesday,  March  13. 199a  page  9364:  and 
FR  Vol.  55.  No.  122,  dated  June  25. 1990. 
page  25888)  is  amended  to  refiect  the 
consolidation  of  several  hearings  and 
appeals  activities  into  a  single  Hearings 
and  Appeals  Staff  reporting  directly  to 
the  Office  of  Budget  and  Administration 
within  the  Office  of  the  Associate 
Administrator  for  Management.  The 
new  staff  will  be  responsible  for 
providing  support  services  to  the 
Medicare  Geographic  Classification 
Review  Board  as  well  as  handling 
Medicaid  hearings  regarding  State  plan 
disapprovals  or  proposed  withholdings 
of  Medicaid  funds  for  failure  to  comply 
with  Medicaid  requirements  and  various 
other  ad  hoc  Medicare  hearings. 

The  specific  changes  to  part  F  are  as 
follows: 

•,  Section  FM.20..  Medicaid  Bureau 
(FM)  (Functions),  is  amended  to  remove 
reference  to  the  hearings  activities 
which  have  been  reassigned  to  the  new 
Hearings  Staff  reporting  to  the  Office  of 
Budget  and  Administration.  The  new 
section  FM.20.  reads  as  follows: 

Section  FM.20..  Medicaid  Bureau  (FM) 
(Functions) 
•  Directs  the  planning,  coordination, 
and  implementation  of  the  Medicaid 
program  under  Title  XIX  of  the  Social 
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Security  Act  ana  related  statutes,  as 
amended. 

•  Ensures  the  development  of 
effective  relationships  between  HCFA 
and  other  governmental  jurisdictions. 

•  Provides  direction  for  HCFA  in  the 
area  of  intergovernmental  affairs, 
including  advising  the  Administrator  on 
all  policy  and  program  matters  which 
affect  other  HCFA  units  and  various 
levels  of  government 

•  Plans  and  oversees  Medicaid 
quality  control  financial  management 
systems  and  national  budgets  for  States. 

•  Develops  requirements,  standards, 
procedures,  guidelines,  and 
methodologies  pertaining  to  the  review 
and  evaluation  of  State  agencies' 
automated  systems. 

•  Develops,  operates,  and  manages  a 
program  for  the  performance  evaluation 
of  Medicaid  State  agencies  and  fiscal 
agents. 

•  Section  FH.20.A.,  Office  of  Budget 
and  Administration  (FHA).  is  deleted 
and  replaced  by  the  following  updated 
functional  statement  which  refiects  the 
transfer  of  the  consolidated  hearings 
and  appeals  functions  to  the  Office: 

A.  Office  of  Budget  and 
Administration  (FHA) 

•  Provides  HCFA-wlde  policy 
direction,  coordination  and  control  in 
the  areas  of  budget  financial  and 
accounting  operations,  personnel. 
management  evaluation  and  analysis, 
administrative  services,  project  grants, 
contracting  and  procurement  and  work 
planning.  Develops  and  promulgates 
HCFA  policy  in  these  areas  and 
executes  these  policies  throughout 
HCFA. 

•  Designs  systems  support  for 
personni  I  management  financial 
management  procurement  and  facilities 
management  programs,  within  HCFA. 

•  Provides  staff  support  to  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB)  and  conducts 
Medicare  and  Medicaid  hearings  on 
behalf  of  the  Secretary  or  the 
Administrator  that  are  not  within  the 
jurisdiction  of  the  Department  Appeals 
Board,  the  Social  Security 
Administration's  Office  of  Hearings  and 
Appeals,  or  the  States. 

•  Serves  as  the  Chief  Executive 
Officer  for  the  Agency. 

•  A  new  section  FH.20.A.5..  Hearings 
and  Appeals  Staff  (FHA-2).  is  added  to 
the  Office  of  Budget  and  Administration 
to  reflect  the  establishment  of  a  new 
component  which  consolidates  various 
hearings  and  appeals  functions  into  a 
single  component  The  new  section 
reads  as  follows: 

S.  Hearings  and  Appeals  Staff  (FHA- 
2J 


•  Provides  staff  support  to  the 
Medicare  Geographic  Classification 
R<:view  Board  (MGCRB)  to  assist  the 
Board  in  managing  and  processing  its 
caseload. 

•  Conducts  Medicare  and  Medicaid 
hearings  on  behalf  of  the  Secretary  or 
the  Administrator  that  are  not  within  the 
jurisdiction  of  the  Department  Appeals 
Board,  the  Social  Security 
Administration's  Office  of  Hearings  and 
Appeals,  or  the  States. 

•  Facilitates  and  supports  hearings 
and  prepares  final  decision  documents 
after  the  conclusion  of  the  hearings. 

Dated:  November  7, 1991. 
Louis  W.  SuIUvan. 

Secretary.  Department  of  Health  and  Human 
Services. 
(FR  Dec  91-27701  Filed  11-18-01: 8:45  amj 
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Health  Resources  and  Services 
Administration 

Advisory  Council  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  December  1991. 

Name:  Statistical  Review  Coouniltee  of  the 
Adviioty  Conunissioii  on  Cliildlxxtd 
Vacxines. 

Date  and  Time:  December  It  1991, 9  ajn.- 
11:30  a.m. 

Place:  Conference  Room  G,  Parklawn 
Building,  5800  Ftshen  Lane  Rockvllle.  MD 
20857. 

The  meeting  is  open  to  tlw  public 

Purpose:  This  Committee  will  review 
statistics  from  all  sources  (the  Compensation 
System.  Vaccine  Adverse  Events  Reporting 
System  (VAERS).  the  US.  Claims  Court  etc) 
that  can  give  any  reason  for  any  alterations 
(additions,  subtractions,  or  revisions)  in  the 
Vaccine  Injury  Table.  Hie  Committea  will 
consider  any  applications  for  indusion  of 
additional  vaccines  and  associated  events  to 
the  table  and  make  recommendations  on 
the**  to  tiie  Commission.  All 
reconunendatioai  by  the  Committee  will  be 
considered  by  the  full  Commisaioa  and,  if 
accepted,  will  be  forwarded  to  the  Secretary. 
This  Committee  will  alao  be  the  first  line  of 
study  for  all  outside  studies  and  literalura 
reports  with  subjects  affecting  the  Vaccine 
Injury  Table. 

Agenda:  The  Committee  wrill  discuss:  (1) 
Criteria  setting  for  inhiry  table:  and  (2) 
analysis  of  types  of  daims  receiving  payouts, 
and  the  VAERS  update. 

Name:  Accoontiag  Review  Committee  of 
the  Advisory  Conunissioa  on  Chiklhood 
Vacdnes. 

Dtatmd  r/sMt:  OeoeeAwrlt  199L  9  sja.- 
ItJOi 


Place:  Conference  Rooa  K  Parklawn 
Building.  5800  Fishers  Lane.  Rockvllle.  MO 
20857. 

The  meeting  is  open  to  the  public 

/'i/rpose:  The  Committee  reviews  quarterly 
with  ttte  administrative  staff,  the  financing  of 
the  Vaccine  Injury  Compensation  Trust  Fund, 
the  output  of  funds  resulting  from  each 
vaccine  and  each  adverse  event,  and  the 
relationship  of  each  vaccine  and  each 
adverse  event  to  the  rate  oi  depletion  of  tlie 
Trust  Fund.  If  tJtese  studies  justify  any 
increase  or  any  decrease  of  surtax  for  each 
vaccine,  these  recommendations  can  be  made 
to  the  full  commission  and  if  accepted,  can  be 
forwarded  to  the  Secretary. 

Agenda:  The  Committee  will  discuss:  (1| 
Overview  of  Trust  Fund  finances,  and  (2| 
Status  of  spending  for  pre-ig88  awards. 

/Vomer  Adviaory  Commission  on  Childliood 
Vaccines. 

Date  and  Time:  December  11. 1991 12J0 
p.m.-5  p.m.  December  12. 1991,  9  a.m.-S  pja. 

Place:  Conference  Rooms  C  4  H.  Parklawn 
Building.  5600  Fishers  Lane.  Rockvllle.  MD 
20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Commission:  (1 1  Advises  the 
Secretary  on  the  implementation  of  the 
Program.  (2)  oa  Its  own  Initiative  or  as  tba 
result  of  the  filing  of  a  petition,  recommends 
changes  in  tlte  Vacdne  injury  Table.  (3) 
advises  the  Secretary  In  implementing  the 
Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  t)\at  result  in  fewer  or 
no  significant  adverse  reactions,  (4)  surveys 
Federal,  State,  and  local  programs  and 
activities  relating  to  the  gathering  of 
information  on  injuries  associated  with  •!«» 
administration  of  childhood  vaccines, 
including  the  adverse  reaction  reporting 
requirements  of  section  2125(b),  and  advises 
the  Secretary  on  means  to  obtain,  corapil*. 
publish,  and  use  credible  data  related  to  ^m 
frequency  and  severity  of  adverse  reactions 
associated  with  childhood  vaccines,  and  IS) 
recommends  to  the  Director  of  the  National 
Vaccine  Program  research  related  to  vacdne 
injuries  which  should  be  conducted  to  cairy 
out  the  National  Vacdne  Injury 
Compensation  Program. 

Agenda:  Agenda  items  for  the  full 
commission  will  include,  but  not  be  limited 
to:  ttie  routine  Pro-am  reports,  reports  fron 
the  National  Vaccine  Program  and  tiie 
National  Vaccine  Advisory  Committee 
(NVAC).  reports  from.the  ACCV  comminaes. 
a  report  from  tlie  NVAC  Ad  Hoc 
Subcommittee  on  the  Vacdne  injuiy 
Compensation  Program,  a  presentation  on 
new  vaccines,  a  presentation  on  annuities, 
and  updates  on  the  acellular  pertussis 
vaccine  clinical  trial  and  on  the  section  313 
study  of  Other  Vacdne  Risks. 

Public  comment  will  be  permitted  at 
the  respective  committee  meetings  on 
December  11  before  noon  and  at  the  end 
of  the  second  day,  December  12.  Oral 
presentations  will  be  limited  to  S 
minutes  per  public  speaker.  Persons 
interested  in  providing  an  oral 
prescntatloa  should  submit  a  «vrittea 
request,  along  with  a  copy  of  their 
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presentation,  by  December  6  to  Ms. 
Rosemary  Havill.  Vaccine  Injury 
Compensation  Program,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  room  7-02, 
6001  Montrose  Road,  Rockville, 
Maryland  20852.  Telephone  (301)  443- 
6593. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any 
business  or  professional  affiliation  of 
the  person  desiring  to  make  an  oral 
presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  allocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
Vaccine  Injury  Compensation  Program 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation 
time.  Persons  who  do  not  file  an 
advance  request  for  presentation,  but 
desire  to  make  an  oral  statement,  may 
sign  up  in  Conference  Rooms  G  &  H 
before  10  a.m.,  December  11  and  12. 
These  persons  will  be  allocated  time  as 
time  permits. 

Anyone  requiring  information 
regarding  the  subject  Commission 
should  contact  Ms.  Rosemary  Havill, 
Vaccine  Injury  Compensation  Program. 
Bureau  of  Health  Professions,  room  7-02, 
6001  Montrose  Road,  Rockville, 
Maryland  20852,  Telephone  (301)  443- 
6593. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  12. 1991. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

(FR  Doc.  91-27683  Filed  11-18-91:  8:45  am) 

MLLma  COOC  41<0-15-«i 

National  Institutes  of  Health 

Notice  of  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  A 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Heart,  Lung,  and  Blood  Research 
Review  Committee  A,  National  Heart 
Lung,  and  Blood  Institute.  National 
Institutes  of  Health,  on  December  5  and 
6, 1991.  in  Building  31.  conference  room 
7.  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  December  5,  from  8  a.m.  to 
approximately  9  a.m.,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 


In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C,  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  December 
5,  from  approximately  9  a.m.  until 
recess,  and  from  9  a.m.  until 
adjournment  on  December  6.  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart.  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4236  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  Jeffrey  H.  Hurst,  Executive 
Secretary,  Heart,  Lung,  and  Blood 
Research  Review  Committee  B, 
Westwood  Building,  room  5A-10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4485,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.63a  Lung  Diseases 
Research,  National  Institutes  of  Health.) 

Dated:  October  29. 1991. 
Raymond  Bahor, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-27697  Filed  11-18-91:  8:45  am] 

HLUNO  COOC  4140-01-M 


Notice  of  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  B 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Heart,  Lung,  and  Blood  Research 
Review  Committee  B,  National  Heart, 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  December  5, 1991 
in  Building  31,  Conference  Room  9,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  December  5,  hom  8  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C,  and  sections 
10(d)  of  Public  Law  92-463,  the  meeting 


will  be  closed  to  the  public  on  December 
5  from  approximately  9  a.m.  to  5  p.m.  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-4236  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  Jeffrey  H.  Hurst,  Executive 
Secretary,  Heart  Lung  and  Blood 
Research  Review  Committee  B, 
Westwood  Building,  room  5A-10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-4485,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  October  29, 1991. 
Raymond  Bahor, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-27698  Filed  11-1»-91:  8:45  am) 

BIUMO  COOC  414e-0V-M 


Opportunity  for  an  Exclusive  License 
Ttierapeutic  Application  of 
Dideoxycytidine 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

action:  Notice. 

summary:  The  National  Institutes  of 
Health  (NIH)  and  Stichting  Rega  VZW 
desire  to  license  a  therapeutic 
application  of  2',3'-didehydro- 
2',3'dideoxycytidine  (dideoxycytidine). 
The  compound  is  an  unsaturated  version 
of  2',3'dideoxycytidine,  also  known  as 
ddC.  The  invention  available  for 
licensing  is  the  therapeutic  application 
of  the  unsaturated  dideoxycytidine 
which  has  an  antiviral  effect  against 
HIV  and  has  good  prospects  as  a 
therapeutic  against  AIDS  and  related 
diseases.  NIH  and  Stichting  Rega  VZW 
are  co-assignees  of  the  patent  rights  on 
this  therapeutic  application  (U.S.  Patent 
#4.964.533).  The  Inventors  of  this 
application  are:  Dr.  Samuel  Border,  Dr. 
Jan  Balzarini,  Dr.  Erik  de  Clercq  and  Dr. 
Piet  Herdewijn.  The  inventors  and  their 
organizations  are  looking  for  a  corporate 
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partner(8)  to  develop  this  compound  as 
an  anti-HlV  agent  under  exclusive 
licensing  agreements.  Corporate 
partners  would  be  expected  to 
reimburse  NIH  and  Stichting  Rega  VZW 
for  patent  prosecution  expenses 
associated  with  the  patent  covering 
therapeutic  applications  of 
dideoxycytidine. 
DATES:  All  proposals  should  be 
submitted  on  or  before  February  18, 
1992, 

FOR  FURTHER  INFORMATION  AND 
UCENSINQ  INQUIRIES  CONTACT:  Mr.  Todd 
E.  Leonard,  Special  Expert  Office  of 
Technology  Transfer.  Box  OTT, 
National  Institutes  of  Health,  Bethesda. 
MD  20892,  Telephone:  (301H96-0750, 
FAX:  (301)  402-022a 

Dated:  November  5, 1991, 
Reid  G.  Adler. 

Director.  Office  of  Technology  Transfer. 
(FR  Doc.  91-27699  Filed  11-18-01:  8:45  amj 
BIUJNO  COOC  414»41-M 


Social  Security  Administration 

Statement  of  Organitation,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Senrices  coven  the 
Social  Security  Administration.  Notice  Is 
given  that  chapter  7,  the  Office  of  the 
Deputy  Commissioner  for  Human 
Resources  is  being  amended  to  establish 
division  level  components  and  functions 
within  the  Office  of  Workforce  Analysis 
(S7H).  The  new  material  is  as  follows: 

Section  S7H.10    7V?e  Office  of 
Workforce  Analysis — (Organization): 
Add: 

C.  The  Division  of  Workforce  Studies 
and  Analysis  (S7HA) 

D.  The  Division  of  Workforce  Utilization 
(S7HB) 

Section  S7H.20    The  Office  of 
Workforce  Analysis — (Functions): 

Delete  Items  1  through  6. 
Add: 
C.  The  Division  of  Workforce  Studies 

and  Analysis  (S7HAJ. 

1.  Directs,  develops  and  implements  a 
comprehensive  program  of  management 
studies,  research  and  analysis  to 
evaluate  and  determine  the  feasibility  of 
implementing  major  changes  affecting 
the  SSA  organizatioa  its  administrative 
practices  and  its  methods  of  operation. 
Studies  and  analyses  are  Agencywide, 
frequently  deal  with  Issues  of  a  sensitiva 
nature  and  may  involve  other 
Government  agencies. 

2.  Undertakes  feasibility,  predictive 
benefit  and  cost/risk  analyses  to 


identify  alternatives  and  to  develop 
administrative  strategies  for 
consideration  by  the  SSA  Executive 
Staff  in  responding  to  Agencywide 
problems  and  issues. 

3.  Develops  SSA-wide  workforce 
management  policies,  procedures  and 
guidelines;  determines  resource 
requirements,  conducts  trend  analysis 
and  makes  recommendations  regarding 
management  options,  traitsition 
alternatives;  etc,  as  appropriate, 
D.  The  Division  of  Workforce  Utilization 

(S7HB). 

1.  Develops  and  implements 
comprehensive  workforce  utilization 
and  planning  programs  to  improve 
productivity  and  the  use  of  the  SSA 
workforce. 

2.  Conducts  studies  and  analyses  of 
work  processes  and  procedures, 
workflows  and  workload  processing 
positions:  applies  a  variety  of  disciplines 
and  techniques,  including  management 
analysis  and  model  building  to  assure 
best  workforce  utilization  and 
recommends  action  to  top  SSA 
executives  for  improving  the 
effectiveness  of  the  SSA  workforce. 

3.  Develops,  analyzes  and  interprets 
workforce  forecasting  data  and  projects 
future  workforce  needs,  including  the 
types  of  skills  and  positions  required. 

4.  Directs,  develops  and  conducts 
Agencywide  reviews  and  studies  using 
industrial  engineering,  model  building 
and  other  scientific  approaches  and 
methodologies. 

Dated:  November  1, 1991. 
Ruth  A.  Pierce, 

Acting  Deputy  Commissioner  for  Human 
Resources. 
[FR  Doc.  91-27884  Filed  ll-lft^Bl:  MS  am] 

StLUNQ  COOC  41tO-»-M 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[CA-06(M>2-4740-10-CDLEl 

Temporary  Closure  of  Public  Lands  In 
San  Bemardino  County,  CA 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  temporary  closure  of 

public  lands  in  San  Bernardino  County. 

CA. 

summary:  Notice  is  hereby  given  that 
certain  Public  Lands  in  California  that 
were  previously  used  as  courses  and 
starting,  pitting,  and  spectator  areas  for 
the  Barstow  to  Las  Vegas  Motorcycle 
Race,  will  be  closed  from  November  27. 
1991  through  December  08, 1991  to  all 
motorized  vehicles.  This  closure  begins 


on  Public  Lands  north  of  US  In  the 
Alvord  Road  area.  From  this  location 
the  closure  covers  the  various  routes 
and  pit  areas  of  previous  Barstow  to 
Vegas  races,  traveling  in  a  generally 
northeasterly  direction  to  the  Nevada 
State  border. 

Order  Effective  at  0001  hours  (12«1 
a.nu  p.s.t)  Wednesday  November  27, 
1991  Uiroi^  2400  hours  (Midnight  pAt| 
Sunday  December  Oa  1991.  all  Public 
Lands  in  California  used  for  course 
routes,  starting,  pitting,  and  spectator 
areas  for  the  Barstow  to  Las  Vegas 
motorcycle  race  will  be  closed  to 
vehicles.  The  legal  land  descriptions  for 
the  start,  spectator,  and  pit  areas 
affected  by  this  closure  are  as  followK 

All  Ihiblic  Lands  within: 

San  Bernardino  Baseline  and  Meridian: 

T.10  N.  R.3  E,  sec  1,  3, 11, 12. 14. 

T.IO  N,  R.4  E.  sec  6,  7. 

Til  N.  RJ  E,  sec  1.  lia  11 IZ  14.  IS.  22.  tS. 

24.  2a,  27,  34,  35. 
T.ll  N.  R.4  E.  sec  8,  a  18,  la  20  3a  31.  32. 
T.12  N.RJE.sec22.23.24.2a,27.34. 
T.12  N,  R.4  E.  sec  19,  2a  3a  32. 
T.IS  N,  R.B  E  sec  1  a  2a  29.  3a 
T.12  N,  R.7  E,  tec  11, 12, 13, 14. 
T.15  N.  R.IO  E,  sec.  2,  3,  W,  11. 

The  closure  does  not  affect  vehicles 
traveling  on  the  following  roads  and 
trails: 

1.  California  State  Highway  127 

2.  Basin  Road 

3.  Rasor  Road 

4.  Kingston  Road  (Also  known  as  Excelsior 
Mine  Road) 

5.  That  portion  of  the  Barstow  to  l.as  Vegas 
course  that  runs  easterly  from  Kingston 
Road,  then  north  on  Green's  WtU  Road  to 
the  Boulder  Corridor. 

A  map  showing  vehicle  routes  of 
travel  affected  by  this  closure  is 
available  from  any  of  the  offices  listed 
below. 

No  person  may  use,  drive,  move, 
transport,  let  stand,  park,  or  have  chaige 
or  control  over  any  type  of  motorized 
vehicle  within  this  closure  area  or  on 
closed  routes. 

Exemptions  to  this  order  are  granted 
to  the  following: 

Employees  of  valid  right-of-way 
holders  in  the  course  of  duties 
associated  with  the  right-of-way. 

Employees  of  Bond  Gold  Colosseum 
in  the  course  of  duties  associated  with 
the  Colosseum  mine.  This  includes 
suppliers  making  deliveries  to  the 
Colosseum  mine  with  proof  of 
impending  delivery. 

All  other  exemptions  to  this  order  are 
by  written  authorization  of  the 
California  Desert  District  Manager. 
Person(s)  seeking  an  exemption  must 
submit  their  requests  in  writing  to  the 
California  Desert  District  Manager  (6221 
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Box  Springs  Blvd.,  Riverside.  CA  92507). 
The  requests  must  include  a  detailed 
description  outlining  the  purpose  or 
need  for  the  exemption,  specific  areas 
needed,  and  the  dates  of  the  exemption. 

background:  The  purpose  of  this 
temporary  closure  is  to  protect  all  Public 
Land  resources  on  or  adjacent  to 
Barstow  to  Las  Vegas  race  courses  and 
associated  areas  from  the  impacts  of 
unauthorized  vehicle  use.  A  temporery 
closure  order  prohibiting  vehicle  use  on 
previously  used  routes  and  start,  pit  and 
spectator  areas,  was  enacted  in  1990  to 
prevent  unauthorizejl  vehicle  use  on  the 
B-V  corridor  and  the  associated  adverse 
environmental  impacts.  Four  individuals 
were  convicted  in  Federal  Court  of 
violating  the  1990  closure  order  and 
were  fined  $850  each.  Two  others  pled 
guilty  before  a  local  magistrate  and  both 
were  fined  $250. 

Resources  most  critical  to  the  area 
affected  by  this  closure  are  the  desert 
tortoise  and  its  habitat.  The  desert 
tortoise  is  listed  as  a  threatened  species 
under  the  Federal  Endangered  Species 
Act  and  is  afforded  increased  protection 
under  the  terms  of  the  Act.  The 
environmental  assessment  prepared  for 
this  action  has  shown  there  will  be  no 
significant  impacts  to  recreational  use  or 
the  natural  environment  as  a  result  of 
this  closure. 

EFFECTIVE  DATES:  This  closiire  will  be  in 
effect  from  0001  hours  (12:01  a.m.,  p.s.f.) 
Wednesday,  November  27. 1991  through 
2400  hours  (Midnight,  p.s.t.)  Sunday 
December  08, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

District  Manager,  California  Desert 

District.  6221  Box  Springs  Blvd., 

Riverside,  CA  92507-0714,  (714)-653- 

6950. 
Area  Manager,  Barstow  Resource  Area, 

150  Coolwater  Lane,  Barstow,  CA 

92311,  619-256-3591. 
Area  Manager,  Needles  Resource  Area, 

101  W.  Spikes  Rd..  Needles,  CA  92363, 

619-326-3896. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  and  maps 
showing  the  areas  and  routes  affected 
by  this  closure  order  are  available  by 
contacting  the  aforementioned  offices. 
Authority  for  this  temporary  closure 
order  isfound  in  43  CFR  8364.1.  Violation 
of  this  closure  is  punishable  by  a  fine 
not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  November  8. 1991. 
Alan  Stein. 

District  Manager.  California  Desert. 
(PR  Dec.  91-27688  Filed  11-18-91;  8:45  am] 
MLUNQ  COM  <ltO  tO  II 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllfa  Sarvica 

Racalpt  Of  Appllcationa  for  ParmKs 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.]: 
PRT-762605 
Applicant  William  Gruenerwald,  Colorado 

Springs.  CO. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  Somali 
wild  ass  [Equus  africanus  somalicus) 
from  the  Wilhelma  Zoo,  Stuttgart-Bad 
Cannstatt.  Germany,  to  the  Canyon 
Colorado  Equid  Sanctuary.  Wayon 
Mound.  NM.  for  breeding  purposes. 
PRT-760947 
Applicant  James  Ayers.  Parsons,  TN. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a  male 
bontebok  (Damaliscus  dorcas  dorcas] 
from  the  captive  herd  of  F.W.M.  Bowker. 
Jr..  Grahamstown.  South  Africa,  for 
enhancement  of  survival  of  the  species. 
PRT-763052 

Applicant-  New  York  Zoological  society, 
BronXi  NY. 

The  applicant  requests  a  permit  to 
import  three  captive-hatched  white- 
naped  cranes  (Grus  vipio]  from 
Vogelpark.  Germany,  for  captive- 
breeding  and  zoological  display, 
PRT-754354 

Applicant  Los  Angeles  Zoo,  Los  Angeles, 
CA. 

The  applicant  requests  a  permit  to 
export  one  male  captive-bom  Central 
American  tapir  [Tapirus  bairdii)  to  the 
Belize  Zoo,  Belize  for  educational  and 
breeding  purposes. 
PRT-761317 
Applicant  George  Cardin  Circus,  Springfield, 

MO. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  two 
Asian  elephants  [Elephus  maximus] 
from  Monte  Cox  of  Studio  City, 
California,  for  the  purpose  of  education 
and  display. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
room  432,  4401  N.  Fairfax  Dr.,  Arlington 
VA  22203,  or  by  writing  to  the  Director, 
U.S.  O^ice  of  Management  Authority, 
P.O.  Box  3507,  Arlington,  Virginia  22203- 
3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 


of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropr'rte 
PRT  number  when  submitting 
comments. 

Dated:  November  14, 1991. 
Maggie  Tieger, 

Acting  Chief.  Branch  of  Permits,  U.S.  Office  of 
Management  Authority. 
(FR  Doc.  91-27739  Filed  11-18-91;  8:4.'i  am| 
MLUNQ  COM  4310-W4I 


Geological  Survey 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  extension  of  the 
expiration  date  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  Copies  of  the  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  et  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1028-0044).  Washington.  DC 
20503. 

Title:  State  Water  Research  Institute 
Program.  30  CFR  Part  401. 

OMD  approval  number:  1028-0044. 

Abstract:  Respondents  supply 
information  on  eligibility  for  Federal 
grants  to  support  water-related  research 
and  provide  performance  reports  on 
accomplishments  achieved  through  use 
of  such  funds.  This  information  allows 
the  agency  to  determine  compliance 
with  the  objectives  and  criteria  of  the 
grant  program. 

Bureau  form  number:  None. 

Frequency:  Annually. 

Description  of  respondents:  State 
water  research  institutes. 

Annual  responses:  108. 

Annual  burden  hours:  9072. 

Bureau  clearance  officer:  Geraldine 
A.  Wilson  703-648-7309. 

Dated:  November  S.  1991. 
Philip  Cohen. 
Chief  Hydrologist 
[FR  Doc.  91-27887  Filed  11-16-91:  8:45  a>  . 

■KUNQ  COM  4310-9t-M 
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National  Park  Service 

Jadwin  Canoe  Rental,  Inc,  Concession 
Permit— Correction 

agency:  National  Park  Service. 
action:  Public  notice. 

SUMMARY:  This  notice  corrects  the 
public  notice  previously  published  in  the 
Federal  Register  of  October  17. 1991  (56 
FR  52057)  for  negotiation  of  a 
concession  permit  with  Jadwin  Canoe 
Rental.  Inc.  The  term  stated  in  the 
previous  notice  was  in  error,  it  read: 

"Public  notice  is  hereby  given  that  the 
National  Park  Service  proposes  to  negotiate  a 
concession  permit  with  Jadwin  Canoe  Rental, 
inc..  authorizing  it  to  continue  to  provide 
canoe  rental  facilities  and  services  for  the 
public  at  Ozark  National  Scenic  Riverways, 
Missouri  for  a  period  of  four  (4)  years  from 
January  1, 1991  to  December  31, 1994. 

EFFECTIVE  DATE:  December  18, 1991. 
The  correction  should  read: 

TPublic  notice  is  hereby  given  that  the 
National  Park  Service  proposes  to  negotiate  a 
concession  permit  with  Jadwin  Canoe  Rental. 
Inc.,  authorizing  it  to  continue  to  provide 
canoe  rental  facilities  for  the  public  at  Ozark 
National  Scenic  Riverways,  Missouri  for  a 
period  of  four  (4)  years  from  January  1, 1992, 
to  December  31, 1995, 

Effective  Date:  January  31, 1992. 

Dated:  November  13. 1991. 
Don  H.  Castleberry, 
Regional  Director,  Midwest  Region. 
(FR  Doc.  91-27777  Filed  11-18-^;  8:45  am) 

BIIXINO  COM  431»-7e-M 


Concession  Contract  Negotiations 

aOENCY:  National  Park  Service,  Interior. 
action:  Public  notice, 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Southern  Highland  Handicraft  Guild, 
Inc..  authorizing  it  ttf  continue  to  provide 
a  handicraft  sales  outlet  for  the  public 
on  the  Blue  Ridge  Parkway,  for  a  period 
of  five  (5)  years  from  January  1. 1991, 
through  December  31. 1995. 
EFFECTIVE  DATES:  January  27, 1992. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director.  Southeast 
Region,  75  Spring  Street.  SW.,  Atlanta, 
Georgia  30303,  for  information  as  to  the 
requirements  of  the  proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 


procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared.     . 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1990, 
and  therefore  pursuant  to  the  provision 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C,  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contract  and  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CFR,  51,5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Dated:  November  13, 1991. 
Robert  L  Deskins, 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  91-27778  Filed  11-1&-01;  8:45  am) 

BILLMM  COM  4110-70-M 


General  Management  Plan  Petrified 
Forest  National  Park;  Availability  of 
Draft  General  Management  Plan/ 
Development  Concept  Plans/ 
Environmental  Impact  Statement 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190  as  amended), 
the  National  Park  Service,  Department 
of  the  Interior,  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
assessing  the  potential  impacts  of  the 
proposed  General  Management  Plan  for 
Petrified  Forest  National  Park.  Apache 
and  Navajo  Counties,  Arizona. 
The  draft  plan  proposes  the 
development  of  a  research  center/visitor 
center  complex,  relocation  of  some 
housing  and  maintenance  facilities, 
expansion  of  the  park's  administrative 
boundary,  adaptive  use  of  historic 
structures  for  interpretive, 
administrative,  and  concession 
purposes,  and  improvement  of  an 
existing  access  road.  The  alternatives 
under  consideration,  in  addition  to  the 
proposal,  include  the  no  action 
alternative  and  two  development 
options.  One  development  option  would 
replace  and  expand  the  inadequate 
facilities  on  their  current  sites.  Under 
this  option  the  north  visitor  center 
would  remain  at  the  headquarters  area, 


and  the  residential  area  at  Giant  Logs 
would  be  expanded  to  meet  staff 
housing  needs.  The  other  development 
option  would  remove  most  existing 
development  from  the  Giant  Logs  area 
and  replace  it  with  a  new  visitor  center. 
In  most  other  respects,  these 
altematives  would  be  the  same  as  the 
proposal. 

Written  comments  on  the  draft 
General  Management  Plan/ 
Development  Concept  Plans  and  DEIS 
will  be  accepted  until  January  31, 1992. 
Public  meetings  will  be  held  at  the 
Navajo  Nation  Inn,  Window  Rock, 
Arizona  at  1  p.m.,  December  2. 1991:  at 
the  Apache  County  Commissioner's 
Board  Room,  St.  Johns,  Arizona  at  7 
p.m.,  December  3, 1991:  at  the  Old 
Navajo  County  Courthouse,  Holbrook, 
Arizona,  7  p.m.,  December  4, 1991;  and 
the  Doubletree  Hotel,  320  North  44th 
Street,  Phoenix,  Arizona  at  7  p.m., 
December  5, 1991. 

ADDRESSES:  Inquiries  on  the  DEIS 
should  be  directed  to:  Superintendent, 
Petrified  Forest  National  Park,  Post 
Office  Box  2217,  Petrified  Forest 
National  Park,  Arizona  86028. 

Copies  of  the  draft  plan/development 
concept  plans  and  DEIS  are  available  at 
the  park  headquarters  at  the  above 
address.  Copies  are  also  available  for 
inspection  at  libraries  located  in  the 
park's  vicinity. 

Dated:  October  25, 1991. 
Stanley  T.  Albright, 
Regional  Director,  Western  Region. 
(FR  Doc.  91-27780  Filed  11-18-91:  8:45  am) 

SIUINO  COM  411»<7»-M 


Preservation  of  Jazi  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Preservation  of 
Jazz  Advisory  Commission  will  be  held 
on  December  6  and  7, 1991,  and  a  public 
hearing  on  December  7, 1991,  in  New 
Orleans,  Louisiana. 

The  Preservation  of  Jazz  Advisory 
Commission  was  established  by  Public 
Law  101-499  to  advise  the  Secretary  of 
the  Interior  in  the  preparation  of  a  study 
of  the  suitability  and  feasibility  of 
preserving  and  interpreting  the  origins  of 
jazz  in  New  Orleans. 

The  following  is  the  schedule  and 
purpose/agenda  for  the  meetings  and 
public  hearing: 
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Location 


PurpoM/Aginda 


Friday.  DacaintMr  «.  1991  2-4  pm. 


Saturday.  Oecwnbar  7.  1991  12:15-1  pjn.  (fol- 
lowing public  hearing). 


Saturday.  Dacambar  7. 1991  9-12  noon.. 


Adviaory  CornmiMton  Meeting  U.S.  Customa  Houaa. 
room  223  423  Canal  Street  New  Orleans,  Louiawna. 

Advisory  Commiasion  Meeting  Superdorne,  room  12 
Souttiwest  Quadrant  New  Orteans.  Louisiana  (enter 
buitdir>g  througti  Gate  G  from  •out^w•at  periling 
garage  located  at  Oaibome  and  Girod  Streeta). 

Public  Heanr^  Superdorrte.  room  12  Souttiwest  Quad- 
rant New  Orleans.  Louisiar^a  (enter  building  through 
Gate  G  from  the  southwest  parliina  qarage  located  at 
OariMma  and  GIrod  Streets). 


—Subcommittee  Reports— Natior«al  Park  Sarvloa  raport 

on  preliminary  altematrve  corwapta 
—Review  comments  received  Irom  tt«a  public  hearlr>g 

held  dunr>g  tfie  nnorrvng. 


—The  Oxnmisaion  wiH  hold  Itia  hearing  to  gat  public 
ir^xit  on  the  protect  scope  and  Idaaa  on  potential 


The  meetings  and  public  hearing  will 
be  open  to  the  public.  However, 
facilities  and  space  for  accommodating 
members  of  the  pubhc  are  limited,  and 
persons  will  be  accommodated  on  a 
Tirst-come,  first-served  basis.  Any 
member  of  the  public  may  file  a  written 
statement  concerning  the  matters  to  be 
discussed  at  the  commission  meetings 
with  the  Superintendent.  Jean  Lafitte 
National  Historical  Park  and  Preserve. 
The  public  will  also  have  an  opportunity 
to  submit  written  and  oral  comments  for 
the  record  during  the  hearings. 

Persons  wishing  further  information 
concerning  the  meetings,  public 
hearings,  and  workshop,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  U.S.  Customs  House,  423 
Canal  Street,  room  210,  New  Orleans, 
Louisiana  70130-2341,  Telephone  504/ 
589-3882. 

Minutes  of  the  commission  meetings 
will  be  available  for  public  inspection 
four  weeks  after  the  meeting  at  the 
office  of  lean  Lafitte  National  Historical 
Park  and  Preserve. 

Dated:  November  8, 1991. 
Ernest  Ortega, 

Acting  Regional  Director,  Southwest  Region. 
[FR  Doc  91-27782  Filed  11-18-91;  8:45  am] 

BUJJNQ  COOC  4310-7*-II 


Mississippi  Riv«r  Corridor  Study; 
Commission  IMe«tlng 

AQCNCV:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  appendix 
(1988). 

DATca  AND  TIMES:  December  11.  2  p.m. 
to  5:30  p.m.  December  12.  8  a.m.  to  5:30 
pjn.  December  13,  8  a.m.  if  business 
reqtiires  a  carryover. 


ADOAESSES:  Hotel  St.  Marie.  827 
Toulouse,  New  Orleans.  Louisiana 
70112. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
acconmiodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first  come,  first 
served  basis.  The  Chairman  will  permit 
attendees  to  address  the  Commission, 
but  may  restrict  the  length  of 
presentations.  An  agenda  will  be 
available  from  the  National  Park 
Service,  Midwest  Region.  1  week  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  N.  Given,  Associate  Regional 
Director.  Planning  and  Resources 
Preservation,  National  Park  Service. 
Midwest  Region,  1709  Jackson  Street, 
Omaha.  Nebraska  68102.  (402)  221-3082. 
SUPPLEMENTARY  MPORMATfON:  The 

Mississippi  River  Corridor  Study 
Commission  was  established  by  Public 
Law  101-398.  September  28, 1990. 

Dated:  November  8. 1991. 
Don  H.  Caatleberry, 
Regional  Director,  Midwest  Region. 
[FR  Doc  91-27781  Filed  11-18-91: 8:45  am] 

MUJHQ  COOC  4S10-7»4I 


Upper  D«lawar«  Scenic  and 
Recreational  River,  Citizens  Advisory 
Council 

aoency:  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council. 
ACTION:  Notice  of  change  of  meeting 
date. 

summary:  This  notice  changes  the  date 
of  the  November.  1991,  meeting  of  the 
Upper  Delaware  Citizens  Advisory 
Council.  Notice  of  this  meeting  change  is 
required  under  the  Federal  Advisory 
Committee  Act. 
DATES:  December  6. 1991. 
type  of  meetinO:  Business. 
addresses:  Town  of  Tusten  Hall, 
Bridge  Street.  Narrowsburg,  New  York. 

Press  Releases  containing  specific 
information  regarding  the  subject  of  the 
monthly  meeting  will  be  published  in  the 
following  area  newspapers:  The  Sullivan 


County  Democrat.  The  Times  Herald 
Record,  The  River  Reporter,  The  Tri- 
state  Gazette,  The  Pike  County 
Dispatch.  The  Wayne  Independent.  The 
Hawley  News  Eagle.  The  Weekly 
Almanac, 

Announcements  of  cancellation  due  to 
inclement  weather  will  be  made  by 
radio  stations  WDNH.  WDLC,  WSUL 
and  WVOS. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Hutzky.  Superintendent,  Upper 
Delaware  Scenic  and  Recreational 
River,  P.O.  Box  C,  Narrowsburg,  New 
York  12764-0159:  717-729-8251. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Public  Law  9&- 
625, 16  use  S1724  note,  to  encourage 
maximimi  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  Region. 

All  meetings  are  open  to  the  publi& 
Any  member  of  the  public  may  file  with 
the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  84.  Narrowsburg.  New  York 
12764.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting,  at  the  permanent 
headquarters  of  the  Upper  Delaware 
Scenic  and  Recreational  River.  River 
Road.  1%  miles  north  of  Narrowsburg, 
New  York;  Damascus  Township. 
Pennsylvania. 
Charlea  P.  CUppar,  Jr., 
Acting  Regional  Director,  Mid-Atlantic 
Region. 
[FR  Doc.  91-27814  Filed  11-18-91;  8:45  amj 
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National  Reglstar  of  Histodc  PtacM; 
Notification  of  Pending  Nowlnationa 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  tr/ 
the  National  Park  Service  before 
November  7. 1991.  Pursuant  to  i  90.13  of 
38  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  19, 1991. 
CamI  D.  ShuU. 

Chief  of  Re^isUation,  Notional  Register 
FLORIDA         j 
Moaroe  CouBty 

AFRICAN  QUEEN.  99701  Oversees  Hwy.. 
Key  t-ar^o.  91001771 

KANSAS  i 

Graeowood  Coaoty 

Madison  Atchison,  Topeka  and  Santa  Fe 
Railroad  Depot,  |ct.  of  Ttiird  atwl  Boone 
Sts^  Madiaoo.  91001774 

LOUISIANA 

Orleans  Pariah 

Metairie  Cemetery,  JcL  ol  MO  and  MeUiria 
Rd..  New  Orleans.  91001780 

MASYLANO 

Harfofd  County 

Broom's  Bloom.  1818  S.  Fountain  Green  Rd.. 
Bel  Air  vicinity.  91001778 

MISSISSIPPI 

lackson  Cooaly 

Bodden.  CapL  Willie,  House  (Pascagoula 

MPS).  4002  Pine  St..  Pascagoula.  91001783 
Brash.  Anno  C  House  (Pascagoula  MPS). 

802  Buena  Vista  SU  Paacagoula.  91001784 
Clark.  Clare  T..  House  (Paacagouh  MPS). 

1709  Beacli  Blvd..  Pascagoula.  91001785 
Clinton.  Copt.  F.L..  House  /Pascagoula  MPS). 

903  Tucker  St..  Pascagoula.  91001700 
Colle  Company  Housing  (Pascagoula  MPS}, 

3611  Frederic  St..  Pascagoula.  91001788 
Colle,  CapL  Herman  H.  Sr.  House 

(Pascagoula  MPS).  410  Live  Oak  SU 

Paacagoula.  91001787 
Cottage  by  the  Sea  Tavern  (Pascagoula 

MPS),  1205  Beach  Blvd..  Pascagoula. 

91001780 
Famsworth,  RA.,  Summer  Home  (Pascagoula 

MPS).  901  Beacli  Blvd..  Pascagoula. 

91001790 
Ford,  Mayor  Ebb,  House  (Pascagoula  MPS), 

3434  Pascagoula  St.,  Pascagoula.  91001791 
Frentz.  George.  House  (Pascagoula  MPS),  503 

Morgan  St..  Paacagouia.  91001792 
Cautier  Adam,  House  (Pascagoula  MPS), 

4418  Cadar  St.  Paacagotda.  91001793 
Cautier.  Eugene.  House  (Pascagoula  MPS), 

3803  Willow  St..  Pascagoula.  91001794 
(Jautier,  WaUar,  Houee  (J^moadovla  MPS). 

3012  Canty  St..  Pascagouia.  91001795 


Herrick.  Lemuel  IK  Houte  (Pasoagouh 

MPS).  2503  Pascagouls  St.  Pascagouia. 

91001796 
Hull.  Edgar  W..  Hous"  (Pascagoula  MPS). 

2903  Beach  Blvd..  Pascagoula.  91001797 
Kinne,  Georgia  P..  Houte  (Pascagoula  MPS). 

1101  Beach  Blvd..  Pascagoula.  91001798 
Krebs.  Agnee  V,  House  (Pascagoula  MPS), 

803  Buena  VisU  St..  Pascagoula.  91001799 
Krebs.  James,  House  (Pascagoula  MPS),  4702 

River  Rd..  Pascagoula,  91001800 
Krehsville  Historic  District  (Pascagoula 

MPS).  003. 809, 811  Kell  Ave..  611.  703.  706. 

707,  7ia  802  Mill  Rd..  4011.  4013.  420S.  4Z1S 

Pine  St.  Pascagouia.  91001801 
Levin,  Leonard  House  (Pascagoula  MPS). 

1403  Washington  Ave^  Pascagoula. 

91001802 
Nelson  Tenement  (Pascagoula  MPS).  3615 

Pine  St..  Pascagoula.  91001804 
Nelson.  John  C.  House  (Pascagoula  MPS). 

2434  Pascagoula  St..  Pascagoula,  91001003 
Olspn.  Lena.  House  (Paacagouia  MPS),  708 

Buena  Viata  St..  Pascagoula.  91001805 
Pascagoula  Street  Railroad  and  Power 

Company  (Pascagoula  MPS).  3708 

Pascagoula  St..  Pascagoula.  91001808 
Randall's  Tavern  (Pascagoula  MPS),  919 

Beach  Blvd.,  Pascagouia,  91001807 
Tabor,  Dr.  Joseph  A..  House  (Pascagoula 

MPS),  520  Live  Oak  St..  Pascagoula. 

91001808 
Thompson,  George,  House  (Pascagoula  MPS). 

523  Orange  St..  Pascagoula.  91001809 
Westphal,  Laura,  House  (Pascagoula  MPS), 

711  Kreba  St..  Paacagouia.  91001810 

MISSOURI 
Franklla  County 

Meramec  Stale  Park  Beach  Area  Historic 
District  (ECW  Architecture  in  Missouri 
State  Parks  TR).  MO  185  at  the  Meramec 
R..  Sullivan  vicinity.  91001772 

NORTH  CAROLINA 

Guilfofd  County 

Jamestown  High  School,  Former,  200  W. 
Main  St,  Jamestown.  91001779 

UnkM  County 

Waxhttw  Historic  District.  Portions  of  Maki. 
Broad,  Church,  Broom.  Providence,  Old 
Providence,  Brevard  and  MciCibl«ea  Sla, 
Waxhaw.  91001773 

TENNESSEE 

Madison  County 

Bemis  Historic  District,  Roughly  bounded  by 
D  St..  the  Illinois  Central  Gulf  RR  tracks. 
Sixth  St  and  niral  property  lines  to  the  W 
and  S.  Bemia.  91001777 

WASHINGTON 

Lewia  County 

Everest,  Wesley,  Cravasite  (Centralia 
Armistice  Day,  1919  MPS),  Sticklin— 
Greenwood  Memorial  Park,  1905  lohnstm 
Rd..  Centralia.  91001781 

The  Sentinel  (Centralia  Armistice  Day,  1919 
MPS),  Washington  Park,  bounded  t^  Main. 
Paail  Lwant  and  SHvar.  Cantraiia. 
91001782 


WISCONSIN 

Ashland  County 

LUCERNE  (Schooner).  Uke  Superior,  la 

Pointe  vicinity,  91001775 
|FR  Doc.  91-27783  Filed  11-18-01: 8:45  amj 
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INTERNATIONAL  TRADE 
COMMISSION 

I  InvasHgation  No.  7S1-TA-630 


Uranium  From  the  U.S.SJI. 

AQINCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMAnv:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  Investigation  No.  731-TA- 
539  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a])  to  detennine  whether  there  Is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  Stales  is 
materially  retarded,  by  reason  of 
imports  from  the  U.S.S.R.  of  uranium,' 
provided  for  in  subheadings  2612.10.00. 
2844.iaia  2844.ia20.  2844.10.50.  and 
2844.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value.  The  Commission 
must  complete  preliminary  antidumping 
investigations  in  45  days,  or  in  this  case 
by  December  23, 1991. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  a  1991. 
FON  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-205-3181).  Office  of 
Investigations,  U.S.  International  Trade 
Commissioa  SCO  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
oifthis  matter  by  contacting  the 


I  For  prnposet  of  thit  lfl«tiU)|alk>n.  "■ranhtai" 
Includas  tiw  teHomknf  natural  uraiuiMi  la  Iha  faiai 
of  uraniuai  ores  and  cancentraiet.  nulursl  uraniaa 
metal  and  natural  ursnium  compounds;  alloyi, 
ditpertioni  (tndudlnii  carmeli).  oarunic  pmJacts 
aad  auxturaa  oontaiami  natural  araaluin  or  aattMvl 
uranium  ooipouadi;  uraaiuoi  MirtciMd  tn  Unt  smA 
lit  compounds:  alloys,  diaparsions  (indudini 
oannett).  ceramic  pro4acts.  and  mtxturet  containing 
uraniMM  anrtoharf  la  Hut  or  oom^oMKlt  of  aiwHwa 
enriched  ia  iStm. 
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Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION*. 
Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
November  8, 1991,  on  behalf  of  the  Ad 
Hoc  Committee  of  Domestic  Uranium 
Producers  and  the  Oil,  Chemical  and 
Atomic  Workers  International  Union. 

The  names  and  addresses  of  the 
petitioners  are  as  follows:  Ferret 
Exploration  Company,  Inc.,  Denver,  CO; 
First  Holding  Company,  Denver,  CO; 
Geomex  Minerals,  Inc.,  Denver,  CO; 
Homestake  Mining  Company,  San 
Francisco,  CA;  IMC  Fertilizer,  Inc., 
Northbrook,  IL;  Malapai  Resources 
Company,  Houston,  TX:  Pathfinder 
Mines  Corporation,  Bethesda,  MD; 
Power  Resources,  Inc.,  Denver,  CO;  Rio 
Algom  Mining  Corporation.  Oklahoma 
City,  OK;  Solution  Mining  Corporation, 
Laramie,  WY;  Total  Minerals 
Corporation,  Houston,  TX;  Umetco 
Minerals  Corporation,  Danbury,  CT; 
Uranium  Resources,  Inc.,  Dallas,  TX; 
and  Oil,  Chemical  and  Atomic  Workers 
International  Union,  Denver,  CO. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners] 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S9  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 


authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  December  3, 1991,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Tedford 
Briggs  (202-205-0181)  not  later  than 
November  29, 1991,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in  this 
investigation  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  5§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
December  6, 1991,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
5§  201.8,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tari^  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  {  207.12  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Dated:  November  12, 1991. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  91-27729  Filed  11-18-01:  8:45  am| 
MLUNO  cooc  7oao-pa-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Oodiet  No.  31949] 

CMX  Trucking,  Inc.— Merger  and 
Continuance  In  Control  Exemption— 
CSXI  SUB 

AOENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  10926 
and  11343,  et  seq.,  the  merger  of  CMX 
Trucking,  Inc.  (CMX),  a  wholly-owned 
motor  carrier  subsidiary  of  CSX 
Transportation,  Inc.  (CSXT),  which,  in 
turn,  is  a  rail  carrier  wholly-owned  by 
CSX  Corp.  (CSX),  into  CSXI  SUB.  a  non- 
carrier  wholly-owned  subsidiary  of  CSX 
Intermodal,  Inc.,  a  wholly-owned  motor 
carrier  subsidiary  of  CSX. 

DATES:  This  exemption  is  effective  on 
November  19, 1991.  Petitions  to  reopen 
must  be  filed  by  December  9, 1991. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31949  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission;  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Peter  A. 
Greene,  Thompson,  Hine  and  Flory, 
1920  N  Street,  NW.,  Washington.  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar.  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721), 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.1 

Decided:  November  8, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmelt.  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-27754  Filed  11-18-91:  8:45  am) 

MLUNOCOOC  TOSS^tl-M 


[  Ex  Parte  No.  394  (Sub-No.  8)] 

Cost  Ratios  for  RecyclaMes— 1991 
Determination 

AQENCY:  Interstate  Commerce 
Commission. 
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ACTKNK  Notice  of  rate  caps. 

SUMMARY:  The  Commission  has 
calculated  proposed  1901  revenue-to- 
vartable  cost  (R/ VC)  ratios  as  ceilings 
for  rates  on  nonferrous  recyclables 
under  49  U.S.C  10731(e).  The  R/VC 
ratios  were  calculated  in  accordance 
with  established  procedures  using  the 
Uniform  Railroad  Costing  System 
(URCS).  URCS  develops  different 
variability  percentages  for  different 
railroads,  in  accordance  with  the  final 
rules  adopted  at  49  CFR  part  1145.  in  Ex 
Parte  394  (Sub-No.  3),  Cost  Ratios  for 
Recyclables — Compliance  Procedures. 
The  proposed  national  average  R/VC 
ratio  is  142.3  percent.  Individual  and 
regional  R/VC  ratios  are  also  proposed. 
EFFECTIVE  DATE:  December  9. 1991. 
unless,  within  that  time,  comments  are 
received  challenging  the  accuracy  of  the 
ratios,  in  which  case  a  further  decision 
will  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Bono  (202)  275-7354  (TDD  for 
hearing  impaired:  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call  or 
pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  Telephone  (202)  275-742a 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721). 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  10321(a),  10731.  S 
U.S.C  553. 

Decided:  November  8. 1991. 

By  the  Commission,  Chairman  Fhilbin,  Vice 
Chairman  Emmett.  Commissioners  .Simmons. 
Phillips,  and  McDonald. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

(FR  Doc.  91-27755  Filed  11-18-91;  8:45  am] 
aaiiNa  code  toss-oi-m 


DEPARTMENT  OF  JUSTICE 
[AAQ/A  Order  Na  58-91] 

Privacy  Act  of  1974;  Systems  of 
Records 

Because  of  the  reassignment  within  its 
organizational  components  of  certain 
functional  responsibilities,  the 
Department  of  Justice  proposes  to 
remove  from  its  compilation  of  Privacy 
Act  systems  of  records  three  such 
systems  as  they  are  currently 
designated,  partially  rename  or 


redesignate  them,  and  add  them  back  to 
the  Department's  compilation  of  Privacy 
Act  systems.  Specifically,  ^e 
Department  will  continue  to  maintain 
the  systems  but  revise  their  titles  to 
refiect  acronyms/numbers  that  are 
consistent  with  the  new  organizational 
placement.  No  other  changes  are  made. 
Accordingly,  removals  and  additions  to 
the  Department's  compilation  of  Privacy 
Act  systems  are  indicated  below. 
Removed,  as  currently  designated,  are: 

Drug  Enforcement  Task  Force  Evaluation 
and  Reporting  System,  of  the  OfTice  of  the 
Associate  Attorney  General  lUSTICE/AAC- 

002  (last  published  on  September  12. 1985.  SO 
FR  37298). 

Assistant  United  Slates  Attorneys 
Applicant  Records  System,  JUSTICE/DAC- 

003  (last  published  on  October  21. 198S,  SO  FR 
42604). 

Appointed  Assistant  United  States 
Attorneys  Personnel  System,  JUSTICE/DAG- 
002  (last  published  on  October  21. 19BS.  SO  FR 
42803). 

Added,  as  redesignated,  are: 

Drug  Enforcement  Task  Force  Evaluation 
and  Reporting  System.  IUSTlCE/DAC-003 
(with  text  idenUcal  to  that  published  on 
September  12. 1985.  SO  FR  3729&  as  indicated 
above). 

Assistant  United  States  Attorneys 
Applicant  Records  System.  JUSTICE/USA- 
018  (with  text  identical  to  that  pubiished  on 
October  21, 1985,  50  FR  42604.  as  Indicated 
above). 

Appointed  Assistant  United  States 
Attorneys  Personnel  System.  |UST1CE/USA- 
017  (with  text  identical  to  that  published  on 
October  21. 1965, 50  FR  42603,  as  faidicated 
above). 

The  above  changes  are  necessary 
because  management  responsibility  for 
drug  enforcement  task  force  evaluation 
and  reporting  records  was  reassigned 
from  the  Office  of  the  Associate 
Attorney  General  to  the  Office  of  the 
Deputy  Attorney  General;  and 
management  responsibility  for  Assistant 
United  States  Attorney  applicant  and 
personnel  records  was  reassigned  from 
the  Office  of  the  Deputy  Attorney 
General  to  the  Executive  Office  for 
United  States  Attorneys.  Because  the 
changes  affect  internal  management 
responsibilities  only,  they  will  have  no 
effect  on  the  public. 

All  three  systems  will  be  republished 
in  the  near  future  in  the  Department's 
annual  compilation  of  minor  changes.* 


'  II  i»  Mtential.  however,  that  the  above  removalf 
and  additions  precede  the  minor  change  pubtication 
to  enaura  that  the  Federal  ageacjr  compilation,  as 
edited  and  published  bteimiaily  by  tiie  Offica  of  tha 
Federal  Register,  will  not  report  duplicate  syslanu 
but  will  renecl  the  redesignated  systems,  together 
with  any  revisions  pobHshed  bf  the  Depaitment  tn 
Its  upooaing  arniaat  coi^plaltoa  «f  oriaur  4 


Changes  to  the  newly  designated 
systems  may  include  changes  to  the 
system  manager's  address,  together  with 
any  other  minor  changes  that  may  be 
identified  during  review.  However,  until 
that  time,  inquiries  or  requests  to  access 
these  systems  should  continue  to  be 
addressed  in  accordance  with  the 
instructions  provided  in  the  appropriate 
Federal  Re^ster  publications  identified 
above.  In  addition,  a  final  rule  document 
will  be  published  in  today's  Federal 
Register  to  effect  the  appropriate 
changes  to  Title  28  of  the  Code  of 
Federal  Regulations. 

Dated:  November  S.  1991. 
Hairy  H.  FUckittsar 

Aatistant  A  ttomey  General  for 

Administration. 

(FR  Doc.  91-27690  Filed  11-18-91:  &-4S  amj 
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Antitrust  Olvialon 

Proposed  TsrminaUon  of  Final 
Judgmsnt 

Notice  is  hereby  given  that  defendant 
Loews  Theatre  Management  Corp.  and 
LTM  Holdings,  Inc.  (Loews)  and  Sony 
Pictures  Entertainment  Inc.  have  filed 
with  the  United  States  District  Court  for 
the  Southern  District  of  New  York  a 
motion  to  terminate  insofar  as  they 
apply  to  Loews  or  Tri-Star  Pictures,  Inc, 
the  Final  Judgment  in  United  States  v. 
Loew's  Incorporated  et  ai,  Equity  Na 
87-273,  and  two  related  Orders,  and  the 
Department  of  Justice  ("IDepartment"),  in 
a  stipulation  also  filed  with  the  Court, 
has  consented  to  termination  of  the 
Final  Judgment  and  the  Orders,  but  has 
reserved  the  right  to  withdraw  its 
consent  based  on  public  comments  or 
for  other  reasons.  The  Petition  in  this 
case  (filed  on  July  20. 1938]  alleged  that 
the  leading  motion  picture  distributors 
including  Loew's.  Inc.,  had  combined 
and  conspired  with  otie  another  to  fix 
theatre  admission  prices  and 
monopolize  the  motion  picture  , 

exhibition  business  by  foreclosing     ' 
independent  exhibitors  from  access  to 
first-run  films. 

The  Final  Judgment  (entered  on 
February  7, 1952.  and  later  modified  oa 
July  25, 1974),  ordered  Loew's 
distribution  business  divorced  from  its 
theatre  circuit  (now  Loews),  and 
enjoined  the  latter  from  engaging  in  the 
distribution  business  and  in  certain 
"exhibition  activities  '  that  had  been 
used  in  aid  of  the  conspiracy. 
Subsequently,  in  an  Order  entered  on 
February  27, 1980,  the  Court  authorised 
Loews  to  engage  in  the  business  of 
distribution  but,  if  it  chose  to  do  ao. 
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imposed  upon  it.  among  other  things, 
certain  so-called  licensing  conduct 
restrictions.  Although  Loews  never  itself 
engaged  in  the  business  of  distribution, 
it  was  acquired  in  1986  by  Tri-Sfar.  a 
distributor,  at  which  time  the  Court 
ordered  that  Tri-Star,  which  had  not 
theretofore  been  subject  to  any  conduct 
restrictions,  must  nevertheless  observe 
such  restrictions  in  its  dealings  with 
Loews,  so  long  as  it  owned  or  controlled 
Loews.  This  restriction  was 
subsequently  confirmed  by  an  Order 
entered  June  18, 1987. 

The  Department  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  it  believes  that  termination 
of  the  1952  Loew's  Judgment  insofar  as  it 
applies  to  Loews  and  termination  of  the 
two  related  Orders,  would  be  in  the 
public  interest.  Copies  of  the  Petition, 
the  1952  Loew's  Judgment,  the  1980 
Loews  Order,  the  1987  Tri-Star  Order, 
Loews'  motion  papers,  the  Stipulation 
containing  the  Government's  tentative 
consent,  and  all  further  papers  filed  with 
the  Court  in  connection  with  this  motion 
will  be  available  for  inspection  at  Room 
3233,  Antitrust  Division.  Department  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530 
(Telephone  (202)  514-2481),  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  Southern  District  of 
New  York,  Foley  Square,  New  York, 
New  York  10007.  Copies  of  any  of  these 
materials  may  be  obtained  h-om  the 
Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  Justice  regulations. 

Interested  persons  may  submit 
comments  to  the  Department  regarding 
the  proposed  partial  termination  of  the 
1952  Loew's  Judgment  and  termination 
of  the  related  Orders.  Such  comments 
must  be  received  within  the  sixty-day 
period  established  by  court  order,  and 
will  be  filed  with  the  Court  by  the 
Department.  Comments  should  be 
addressed  to  Robert  E.  Bloch,  Chief, 
Professions  and  Intellectual  Property 
Section,  Antitrust  Division,  Department 
of  Justice,  500  Fourth  Street,  NW.. 
Washington,  DC  20001  {telephone:(202) 
307-0467). 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  91-27691  Filed  ll-lft-91;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Researcti  Act  of  1984— 
Bed  Communications  Researcti,  inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act "),  Bell 


Communications  Research,  Inc. 
( "Bellcore ")  on  October  25, 1991.  filed  a 
written  notification  on  behalf  of  Bellcore 
and  Reliance  Comm/Tec  ("Reliance") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Livingston,  New  Jersey. 

Reliance  is  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Bedford,  Texas. 

Bellcore  and  Reliance  entered  into  an 
agreement  effective  as  of  September  27, 
1991  to  engage  in  cooperative  research 
of  advanced  digital  subscriber  line 
telecommunications  over  wire  facilities 
to  better  understand  the  application  of 
this  technology  for  exchange  and 
exchange  access  services,  including 
experimental  prototype  fabrication  for 
the  demonstration  of  such  technology. 
losepli  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  91-27692  Filed  11-18-91;  8:45  amj 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
OSiNET  Corp. 

Notice  is  hereby  given  that,  on  April 
15, 1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984,  at  U.S.C.  4301  et  seq.  (the  "Act"), 
OSINET  Corporation  ("OSINET")  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  OSINET  and 
(2)  OSINETs  nature  and  objectives.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act  the  identities  of  the  parties  to 
OSINET  and  its  general  area  of  planned 
activity,  as  disclosed  in  the  notification, 
are  given  below. 

OSINET  is  a  nonstock  membership 
corporation  whose  members  are:  Allied 
Signal,  Inc.;  Amdahl  Corporation;  AT&T; 
Bull  HN  Information  Systems; 
Concurrent  Computer  Corporation; 
Control  Data  Corporation;  Corporation 
for  Open  Systems;  Cray  Research,  Inc.; 


Digital  Equipment  Corporation;  Hewlett- 
Packard;  IBM;  Martin  Marietta  Energy 
Systems;  National  Communications 
System;  Northern  Telecom,  Inc.;  Novell, 
Inc.;  Tandem  Computers  Incorporated; 
UNISYS;  Wang  Laboratories;  The 
Wollongong  Group;  and  Xerox 
Corporation. 

For  an  annual  fee,  non-members  may 
become  Subscribers  to  OSINET. 
Subscribers  will  be  entitled  to  attend 
and  receive  minutes  of  meetings  of 
OSINETs  Steering,  Promotion,  and 
Technical  Committees;  and  to  receive 
the  OSINET  General  Agreements  and 
Information  Document,  as  well  as  other 
mailings.  Subscribers  may  also  atten> 
and  receive  minutes  of  meetings  ot 
OSINET's  Board  of  Directors,  at  the 
Board's  discretion.  However, 
Subscribers  will  have  neither  voting 
power  nor  the  right  to  participate 
actively  in  OSINETs  activities, 
described  below. 

The  purpose  of  OSINET  is  to  improve 
the  business  conditions  of  the  computer 
and  communications  industry,  and  to 
benefit  the  international  business 
community  generally,  by  fostering  the 
development,  promotion  and 
deployment  of  Open  Systems 
Interconnection  ("OSI").'  Specifically, 
OSINETs  activities  include  (i) 
maintenance  of  a  network  (comprising 
subnetworks,  intermediate  systems  and 
end  systems)  used  for  interoperability 
testing;  (ii)  support  of  research  and 
development  resulting  in 
interoperability  tests;  (iii)  conducting 
interoperability  testing;  (iv)  registration 
and  dissemination  to  the  public  of 
testing  results;  (v)  demonstration  and 
support  of  OSI  technology;  and  (vi) 
consultation  regarding  interoperability 
problems. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc  91-27693  Filed  11-18-91:  8:45  amJ 
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Drug  Enforcement  Administration 

Harold  Footerman,  M.O.;  Revocation  of 
Registration  | 

On  July  30, 1991,  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
to  Harold  Footerman.  M.D.,  of 


■  OSI  comprises  a  set  of  protocols  based  on 
intemalionally  accepted  computer  and 
communications  standards.  Products  built  to 
specifications  consistent  with  the  OSI  protocoU 
("OSI  Products")  are  designed  to  communicate  witlli 
other  OSI  Products  [i.e..  to  "interoperale").  even      | 
through  they  may  be  manufactured  by  different 
companie*. 


Federal  Register  /  Vol,  56.  No.  223  /  Tuesday.  November  19.  1991  /  Notices 58401 


Pittsburgh,  Pennsylvania,  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  AF5863027,  and  to  deny 
any  pending  applications  for  renewal. 
The  Administrator  simultaneously 
imposed  an  immediate  suspension  of 
registration.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that  Dr. 
Footerman's  continued  registration 
would  be  inconsistent  with  the  public 
interest,  as  set  forth  in  21  U.S.C.  823(f) 
and  in  21  U.S.C.  824(a)(4]. 

The  Order  to  Show  Cause  was 
personally  served  on  Dr.  Footerman  on 
August  1, 1991.  More  than  thirty  days 
have  passed  since  the  Order  to  Show 
Cause  was  received  by  Dr.  Footerman 
and  the  Drug  Enforcement 
Administration  has  received  no 
response  from  Dr.  Footerman  or  anyone 
purporting  to  represent  him. 

Pursuant  to  the  provision  of  21  CFR 
1301.54(d),  the  Administrator  finds  that 
Dr.  Footerman  has  waived  his 
opportunity  for  a  hearing.  Accordingly, 
pursuant  to  the  provision  of  21  CFR 
1316.67,  the  Administrator  hereby  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  Administrator  finds  that  between 
February  1988  and  December  1989,  Dr. 
Footerman  sold  and  dispensed,  on 
demand,  controlled  substances, 
including  Fiorinal  with  codeine,  Valium 
and  Xanax,  for  no  legitimate  medical 
reason.  Additionally,  during  the  period 
January  1988  through  November  1989, 
Dr.  Footerman  ordered  246,000  dosage 
units  of  phentermine,  phendimetrazine. 
Adipex,  and  Statobex.  Such  highly 
abusable  drugs  were  dispensed  in  a 
manner  outside  the  normal  course  of 
professional  medical  practice.  The 
Administrator  further  finds  that  on  April 
26, 1990,  the  Commonwealth  of 
Pennsylvania  Bureau  of  Quality 
Assurance  audited  29  of  Dr.  Footerman's 
patient  records.  A  review  of  these 
records  covering  the  period  January  1989 
through  January  1990,  disclosed  that,  in 
addition  to  engaging  in  faulty  state 
Department  of  Public  Welfare  (DPW) 
billing  practices.  Dr.  Footerman  also 
insufficiently  documented  the 
appropriateness  or  necessity  of 
treatment  consisting  of  drug  regimens  of 
such  highly  abusable  substances  as 
Xanax,  Adipex  and  Statobex.  As  a 
result,  on  July  19, 1991,  that  agency 
terminated  Dr.  Footerman's 
participation  in  the  state  health  care 
program. 

In  addition,  ttie  Administrator  also 
finds  that  on  eighteen  occasions  during 
the  period  October  1990  through  May 
1991,  Dr.  Footerman  sold  and  dispensed 
Adipex,  and  prescribed  Valium  and 
Darvocet,  all  Schedule  IV  controlled 


substances,  to  cooperating  individuals 
acting  in  an  undercover  capacity  for  a 
DEA  task  force.  These  controlled 
substance  transactions  were  for  no 
legitimate  medical  purpose,  and  not  in 
the  course  of  professional  medical 
practice.  On  July  9. 1991,  Dr.  Footerman 
was  arrested  by  local  authorities  and 
arraigned  on  17  counts  of  violating  the 
laws  of  the  Commonwealth  of 
Pennsylvania,  to  wit:  the  alleged 
administration  of  controlled  substances 
by  a  practitioner  not  in  good  faith,  and 
not  within  the  scope  of  legitimate 
medical  practice.  During  the  execution 
of  search  warrants  on  July  9, 1991,  large 
amounts  of  Schedule  III  and  IV 
controlled  substances,  including  Vicodin 
E.S.  and  Anexsia,  were  found  at  Dr. 
Footerman's  residence,  an  unregistered 
location.  Between  July  15, 1991  and 
August  1, 1991.  Dr.  Footerman  continued 
to  v\rrite  prescriptions  for  controlled 
substances,  including  Vicodin.  Tylenol 
with  codeine  #4  and  Darvocet.  "These 
prescriptions  were  written  for  numerous 
patients,  including  known  dnig  abusers, 
and  served  no  legitimate  medical 
purpose.  The  nature  and  frequency  of 
presentation  of  these  prescriptions  was 
such  that  at  least  six  local  pharmacists 
refused  to  continue  to  fill  them. 

The  Administrator  may  revoke  a  DEA 
Certificate  of  Registration,  or  deny  an 
application  for  such  a  registration,  if  he 
determines  that  the  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(f),  the 
following  factors  are  employed  in 
determining  whether  a  registration  is  in 
the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  hcensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  as  may 
threaten  the  public  health  or  safety. 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive,  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  Henry  J.  Schwarz,  Jr.,  M.D.,  Docket 
No.  88-42,  54  FR  16422  (1989);  Neveille 
H.  Williams,  D.D.S.,  Docket  No.  87-47, 
53  FR  23465  (1988);  David  E.  Trawick. 
D.D.S.,  Docket  No.  86-69.  53  FR  5326 
(1988). 


Dr.  Footerman  did  not  offer  any 
evidence  contrary  to  that  recited  in  the 
Order  to  Show  Cause.  Based  on  all  the 
above,  the  Administrator  concludes  that 
Dr.  Footerman's  continued  registration 
is  inconsistent  with  the  public  interest, 
and  therefore  his  DEA  Certificate  of 
Registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AF5863027, 
previously  issued  to  Harold  Footerman, 
M.D.,  be,  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  effective  December 
19, 1991. 

When  the  order  to  Show  Cause/ 
Immediate  Suspension  was  served  on 
Harold  Footerman.  M.D..  all  controlled 
substances  possessed  by  him  under  the 
authority  of  his  then-suspended 
registration  were  placed  under  seal  and 
removed  for  safekeeping.  21  U.S.C.  824(f) 
provides  that  no  disposition  may  be 
made  of  such  controlled  substances 
under  seal  until  all  appeals  have  been 
concluded  or  until  the  time  for  taking  an 
appeal  has  elapsed.  Accordingly,  these 
controlled  substances  shall  remain 
imder  seal  until  December  19, 1991,  or 
until  any  appeal  of  this  order  has  been 
concluded.  At  that  time,  all  such 
controlled  substances  shall  be  forfeited 
to  the  United  States  and  shall  be 
disposed  of  pursuant  to  21  U.S.C.  881(e). 

Dated:  November  13, 1991. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

|FR  Doc.  91-27773  Filed  11-18-^:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
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under  review  by  the  Office  dt 
Management  and  Budget  (OKffi)  cince 
the  last  list  waa  pablisbed.  Tbe  list  wilt 
have  all  entries  grouped  into  aew 
collections,  revisions,  extensions,  oe 
reinstatements.  The  Departnttntal 
Clearance  Officer  wiS.  upon  request  be 
able  to  advise  meotbers  of  the  public  of 
the  nature  of  the  particular  submrssion 
they  are  interested  in. 
Each  entry  may  contain  the  foUowing 
inforaatioa: 

The  Agency  of  tl»  Department  issuiiig 
this  recordkeeping/ reporting 
requirviue  ii  t . 

The  title  of  the  recordkeepingy 
reporting  requirement 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requireiKnt  is  needed. 

Whether  small  businesses  or 
organizatians  are  affected. 

An  estimate  of  the  totat  number  of 
hours  needed  to  cxHspiy  with  tbe 
recordkeepii^y  reporting  requirements 
and  tke  average  hours  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  aacs  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  caBii^ 
the  Departmental  Clearance  Officer, 
Kemieth  A.  Mills  ((202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  MS. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  room  N-1301, 
Washmgton,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  room  3001.  Washington,  DC 
20503  ((2021  395-6880), 

Any  member  of  the  public  who  wants 
to  conunent  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 

Notice  of  Issuance  of  Insurance  Policy. 

1215-0059. 

CM-921. 

On  occasion. 

Businesses  or  other  for  profH. 

%4  resposdeots;  1,000  total  Immus;  10 

min.  per  response. 
1  f om 


The  CM-sei  provides  kisa-ancc 
carriers  wkh  the  means  to  supply 
DCMWC  with  informatioa  showing  that 
a  responsible  coal  mine  operator  is 
insured  againat  its  Federal  black  hing 
compensatioB  liability  pursuant  to  the 
requirements  established  in  the  Black 
Lung  Benefits  Act 

Signed  at  Washmgtoii,  DC  Bus  14tn  osy  of 
November,  ISOI. 
Kenneth  A.  fXXia, 

Departmetrtaf  Clearance  Officer. 

[FR  Doc.  ffl-r7774  Filed  tl-t8-91;  8:45  amf 

BOJJNQ  COOC  aiO-t7-M 


Employment  and  TraMng 
Administratfon 

[TA-W-2«»t501 

Crystal  Brands  Men's  Sportswear 
Group  Aitentown,  PA;  Negative 
Determlnatton  Regarding  Application 
for  Reconsideration 

By  an  api^ction  dated  October  30^ 
1901.  the  Amalgamated  Clotiung 
Workers  Ihuon  requested 
adnmiistratiTe  reconaderation  of  tbe 
subject  petition  for  trade  adjustment 
assistance.  The  demat  notice  was  signed 
on  October  1, 1991  and  pobhshed  in  the 
Federal  Register  on  October  22. 1901  (56 
FR  54588). 

Pursuant  to  2S  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basts  of  facts 
not  previously  considered  that  tbe 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determinatfon 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justifled  reconsideration  of  the 
decision. 

The  AITentown  fadTity  is  a  Crystal 
Brands'  distribution  center  for  men's 
sportswear.  In  h'ght  of  the  Department's 
recent  certification  for  woiicers  at  one  of 
Crystal  Brands  affiliated  firms — Eagle 
Shirtmakers  in  Mahanoy  City, 
Pennsylvania,  TA-W-25a)28.  the  miion 
is  requesting  reconsideration  for 
workers  st  tbe  Allentown  distribotion 
center. 

Investigafion  ftmfings  show,  however, 
that  Eagle  Shirtmakers  accounted  for 
less  than  a  snbelantial  amount  of 
Allentown 's  business  in  198Dand  igw. 
Worker  separattons  occurred  at 
Allentown  because  Crystal  Stands 
moved  the  distribution  function  to 
Reading,  I^ennsylvama. 

The  Departmcnf  s  denial  was  based 
on  the  fact  that  the  workers  are  engaged 


in  distributioa  services  for  men's 
apparel  and.  as  such,  do  not  produce  an 
article  within  the  meaning  of  section 
223(3)  of  the  Act.  Workers  providing  a 
service  can  be  certified  for  trade 
adjustment  assistance  only  in  very 
limited  circumstances  and  these  were 
explained  in  the  Departmertf  s  initial 
denial. 

Conclusion 

After  review  of  tbe  application  and 
investigative  fmdrngs,  I  conchide  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  7th  day  of 
November  1901. 
Staphan  A.  Wandnar, 
Deputy  Director,  Office  of  Legislatioa  & 
Actuarial  Services,  Uaewployment  lasucaact 
Service 
[FR  Doc  at-27775  Filed  n-lS-SI:  8:45  an) 


Job  Training  Partnership  Act 
Employment  and  Training  Assistanc* 
for  Dislocated  Workers;  Reallotmenl 
of  Title  m  Funds 

AaCNCr:  Employment  and  Training 
AdnrinistraHon,  Labor. 
action:  Notice. 


SUNIMAIIT:  The  Department  of  Labor  is 
publishing  for  pubfic  hrformation  the  Job 
Training  Partnership  Act  title  III 
(Employment  and  Training  Assistance 
for  Dislocated  Workers)  funds  identified 
by  States  for  reanotmcnt,  and  the 
amount  to  be  reallotted  to  eligible 
States. 

FOR  FURTHER  INFORMATMM  CONTACT: 
Mr.  Robert  N.  Colombo,  Director.  Office 
of  Worker  Retraining  and  Adjustment 
Programs,  Employment  and  Training 
Administration.  Department  of  Labor, 
room  N.^703,  200  Constitution  Avenue 
NW.,  Washington.  DC  20210.  Telephone. 
202-535-0577  (this  is  not  a  toll-free 
number). 

SUPPLfMEKTANV  MFORMATtON:  Pursuant 
to  title  UI  of  the  )ob  Training  Partnersbip 
Act  (]TPA  or  the  Act),  as  amended  by 
the  Economic  E)isk}cation  and  Wocker 
Adjustment  Assistance  Act  (EDWAA); 
the  Secretary  of  Labor  (Secretary)  is 
required  to  recapture  funds  from  States 
identified  pursuant  to  section  3ID(b)  at 
the  Act.  and  realkrt  sacfa  funds  by  a 
Notice  ol  ObUgatiaB  (I^X>)  ac^astmenl 
to  current  year  funds  to  "ebgible  SlateaT 
and  "ptigihte  kigh  uiwaipkiyaieut 
States'*  as  eel  iortk  m  lactaon  303  faX 
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(b),  and  (c)  of  JTPA.  29  U.S.C.  1653.  The 
basic  reallotment  process  was  described 
in  Training  and  Employment  Guidance 
Letter  No.  4-88,  dated  November  25. 
1988,  Subject:  Reallotment  and 
Reallocation  of  Funds  under  title  III  of 
the  Job  Training  Partnership  Act  (JTPA), 
as  amended,  53  FR  43737  (December  2, 
1988).  The  reallotment  process  for 
Program  Year  (PY)  1991  funds  was 
described  in  Training  and  Employment   • 
Guidance  Letter  No.  *-90  dated  April  24, 
1991,  Subject:  Reallotment  of  Job 
Training  Partnership  Act  (JTPA)  title  HI 
Formula-Allotted  Funds. 

NOO  adjustments  to  the  PY  1991  (July 
1, 1991-Iune  30, 1992)  formula  allotments 
are  being  issued  based  on  expenditures 
reported  to  the  Secretary  by  the  States, 
as  required  by  the  recapture  and 
reallotment  provisions  at  section  303  of 
pTA.  29  U.S.C.  1653. 


The  funds  recaptured  are  an  amount 
equal  to  the  sum  of  every  State's 
unexpended  PY  1990  formula  funds  in 
excess  of  20  percent  of  its  PY  1990 
formula  allotments,  and  all  unexpended 
funds  made  available  by  formula  for 
1989.  A  State's  PY  1990  formula 
allotments  include  the  initial  allotment 
for  PY  1990,  and  any  additional  funds 
received  by  the  State  during  tbe  PY  1990 
reallotment  process. 

Funds  are  recaptured  from  PY  1991 
formula  allotments,  and  are  distributed 
by  formula  to  eligible  States  and  eligible 
high  unemployment  States,  resulting  in 
either  an  upward  or  downward 
adjustment  to  every  State's  PY  1991 
allotment. 

Unemployment  Data 

The  unemployment  data  used  in  the 
formula  for  reallotments,  relative 


numbers  of  unemployed  and  relative 
numbers  of  excess  unemployed,  were 
for  the  July  1990  through  June  1991 
period.  Long-term  unemployment  data 
used  were  for  calenda>  year  1990.  The 
determination  of  "eligible  high 
unemployment  States"  for  the 
reallotment  of  excess  unexpended  funds 
was  also  based  on  unemployment  data 
for  the  period  July  1990  through  June 
1991.  with  all  average  unemployment 
rates  rounded  to  the  nearest  tenth  of  one 
percent  The  unemployment  data  were 
provided  by  the  Bureau  of  Labor 
Statistics,  based  upon  the  Current 
Population  Survey. 

The  table  below  displays  the 
distribution  of  the  net  changes  to  PY 
1991  formula  allotments. 
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COL1 

COL  2 

COL  3 

COL  4 

COLS 

COL  6 

Alabama 
Alaska 
Arizona 
Arkansas 

7.1 
7.1 
52 
72 

0 
0 
0 

1.479.616 

99.3:;7 

13.834 

46,666 

0 

99.327 

13,834 

0 

0 

54,493 

7,590 

25,602 

0 

153.820 

21,424 

25.602 

(1.479.616) 

California 
Colorado 
Iconnecticut 
lOelaware 

68 
5.0 
53 
6.4 

0 
0 

0 
8,472 

657,783 

52.360 

60.403 

0 

657.783 
0 
0 
0 

360.871 

28.725 

33.138 

0 

1.018.654 
28.725 
33.138 
(8.472) 

pist net  of  Columbia 
Fk)rida 
Georgia 
Hawaii 

7.2 
66 
60 
27 

0 
0 
0 
0 

16.347 

275.245 

123,455 

6,670 

16.347 

275,245 

0 

0 

8.968 

151.004 

67.730 

3,659 

25.315 

426.249 

67.730 

3,659 

Idaho 
llnols 

Indiana 
Iowa 

62 
6.4 
5.9 
46 

0 
0 
0 

0 

19,968 
283.643 
101.654 

34,934 

0 

283.643 

0 

0 

10,955 

155,611 

55,769 

19.166 

10,955 

439,254 

55,769 

19.166 

Kansas 
Kentucky 
Louisiana 
Maine 

4.7 
6.3 
65 
7.0 

404.248 

0 

2720.196 

0 

0 
84.542 

0 
31.063 

0 
0 

0 
31.063 

0 
46.381 

0 
17.042 

(404.248) 
46.381 
(2.720.196) 
48,105 

Maryland 
Massachusetts 

Michigan 
Minnesota 

57 
7.9 
8.4 
50 

0 
0 
0 

0 

74.459 
193.892 
306.999 

71.445 

0 
193,892 
305.999 

0 

40.849 
106.372 
167.876 

39.196 

40,849 
300.264 
473,875 

39,196 

Mississippi 
Missouri 
Montana 
Nebraska 

a3 

63 
65 
Z3 

0 

21,264 

0 

0 

73,366 

112335 

17,851 

7,742 

73,366 
0 

17,851 
0 

40.250 

61,629 

9.794 

4.247 

113.616 

40,365 

27.645 

4.247 

Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 

5.5 
66 
5.9 
69 

0 
0 
0 

0 

17.547 

29.822 

152.392 

36.235 

0 
29,822 

0 
36.235 

9,627 
16,361 
83.605 
19.879 

9,627 
46,183 
83,605 
56.114 

New  York 
North  Carolina 
North  Dakota 
Ohio 

62 
5i1 
39 
60 

0 

3,994 

0 

0 

373,431 

84.114 

6.234 

232,025 

0 
0 

0 
0 

204.870 

46,146 

3,420 

127.293 

204,870 

42152 

3.420 

127.293 

Oklahoma 
Oregon 
Pennsylvania 
Puerto  Rico 

6.1 
5.8 
6  3 

152 

44,114 
0 

•     0 

0 

57,863 

58,778 

249.425 

152,591 

0 
0 

0 
152.591 

31.745 

32247 

136.839 

83.714 

(12,369) 

32247 

136,839 

236,305 

Rhode  Island 
South  Carolina 
South  Dakota 
Tennessee 

7.4 
56 

a5 

5.9 

0 
0 
0 

211,322 

29.980 

56.826 

6.228 

0 

29,980 
0 
0 
0 

16,448 

31.176 

3.417 

0 

46,428 

31,176 

3.417 

(211.322) 

Texas 

Utah 

Vermont 

Virginia 
•  Washington 
yWest  Virginia 

Wisconsin 

Wyoming 

6.3 
4.3 
63 
52 
56 
93 
4.9 
5.4 

0 
0 
0 
0 

363.136 
15,654 
11.936 
75.973 

0 
0 
0 
0 

199.223 

8,588 

6.548 

41.680 

199.223 

8.588 

6.548 

41.680 

0 

18.302 

0 

0 

73.461 

0 

56.019 

6.875 

0 
0 
0 
0 

40.30? 

0 

30.733 

3.772 

40.302 

(18,302) 

30.733 

3,772 

NATIONAL  TOTAL 

6  3 

4.911,528 

4.911.528 

_.«?1b.S»78 

265*4.550 

0 
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Explanation  of  Table 

Column  1:  This  column  shows  each 
State's  unemployment  rate  for  the 
twelve  months  ending  ]une  1991. 

Column  2:  This  column  shows  the 
amount  of  excess  funds  (unexpended  PY 
1990  funds  in  excess  of  20  percent  of  the 
State's  PY  1990  formula  allotments  as 
described  above  and/or  unexpended  PY 
1989  formula-allotted  funds),  which  are 
.subject  to  reallofment.  PY  1991  funds  in 
an  amount  equal  to  the  excess  funds 
identified  will  be  recaptured  from  such 
States  and  distributed  as  discussed 
below. 

Column  3:  This  column  shows  total 
excess  funds  distributed  among  all 
"eligible  States"  by  applying  the  regular 
title  III  fonnula.  "Eligible  States"  are 
those  with  unexpended  PY  1990  funds  at 
or  below  the  level  of  20  percent  of  their 
PY  1990  formula  allotments  as  described 
above. 

Column  4:  Eligible  States  with 
unemployment  rates  higher  than  the 
national  average,  which  was  8.3  percent 
lor  the  12-month  period,  are  "eligible 
high  unemployment  States."  These 
eligible  high  unemployment  States 
received  amounts  equal  to  their  share  of 
the  excess  funds  (the  amounts  shown  in 
column  3)  according  to  the  regular  title 
III  formula.  This  is  Step  1  of  the  ' 
reallotment  process.  These  amounts  are 
shown  in  column  4  and  total  $2,216,978. 

Column  5:  The  sum  of  the  remaining 
shares  of  available  funds  ($2,694,550)  for 
eligible  States  with  unemployment  rates 
less  than  or  equal  to  the  national 
average  is  distributed  among  all  eligible 
States,  again  using  the  regular  title  III 
allotment  formula.  This  is  Step  2  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  5. 

Column  6:  Net  changes  in  PY  1991 
formula  allotment  arc  presented.  This 
column  represents  the  decreases  in  title 
III  funds  shown  in  column  2,  and  the 
increases  in  title  III  funds  shown  in 
columns  4  and  5.  NOOs  in  the  amounts 
shown  in  column  6  are  being  issued  to 
the  States  listed. 

Equitable  Procedures 

Pursuant  to  section  303(d)  of  the  Act. 
Governors  of  States  required  to  make 
funds  available  for  reallotment  shall 
prescribe  equitable  procedures  for 
making  funds  available  from  the  State 
and  substate  grantees.  29  U.S.C  1653(d}. 

Distribution  of  Funds 

Funds  are  being  rcallotted  by  the 
Secretary  in  accordance  with  section 
303  (a),  (b),  and  (c)  of  the  Act,  using  the 
factors  described  in  section  302(b]  of  the 
Act.  29  U.S.C.  1652(b]  and  1653  (a),  (b). 
and  (c).  Distribution  within  States  of 


funds  allotted  to  States  shall  be  in 
accordance  with  section  302  (c)  and  (d) 
of  the  Act  (29  U.S.C.  1652  (c)  and  (d)). 
and  the  JTPA  regulation  at  20  CFR 
631.12(d). 

Signed  at  Washington.  DC.  this  8th  day  of 
November,  1991. 

Roberts  T.  )ones. 

Assistant  Secretary  of  Labor. 

(FR  Doc.  91-27776  Filed  11-18-81;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMINtSTRATION 

(Notice  t1-101] 

Intent  To  Qrant  an  Exclusive  Patent 
Ucens* 

agency:  National  Aeronautics  and 
Space  Administration. 
ACnOK  Notice  of  intent  to  Grant  a 
Patent  License. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  to  StressTel  Corporation, 
an  exclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  in  U.S.  Patent  No.  4,363,242. 
and  any  reexamination  or  reissue 
thereof,  entitled  "Pul.sed  Phase  Locked 
Loop  Strain  Monitor,"  which  issued  to 
the  United  States  of  America,  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration,  on  December  14. 1982. 
The  proposed  patent  license  will  be  for 
a  limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NAS.\  Patent 
Licensing  Regulations,  14  CFR  1245.200 
et  seq.  NASA  will  negotiate  the  fmal 
terms  and  conditions  and  grant  the 
exclusive  license,  unless  within  60  days 
of  the  date  of  this  notice,  the  Director  of 
Patent  Licensing  receives  written 
objections  to  the  grant,  together  with 
any  supporting  docunientation.  The 
Director  of  Patent  Licensing  will  review 
all  written  objections  to  the  grant  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  January  21, 1992. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  CP, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff  (202)  453-2430. 

Dated:  November  6. 1991. 
Gary  L  Tesch, 
Deputy  General  Counsel. 
[PR  Doc.  91-27760  Filed  11-18-91:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for 
Undergraduate  Science.  Engtewerinq. 
and  Mattwmatics  Education 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (1)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Proposal  Review  Panel  for 
Undergraduate  Science,  Engineering, 
and  Mathematics  Education. 

Dates  and  Times:  November  21-22, 
1991, 8  a.m.-5  p.m.,  November  23. 1991:  8 
a.m.-3  p.m. 

Location:  Holiday  Inn  (at  Crowne 
Plaza),  Arlington,  Virginia  22202. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate 
undergraduate  course  and  curriculum 
development  research  proposals. 

Contact  Person:  Dr.  William 
Rauckhorst  room  639.  National  Science 
Foundation,  Washington.  DC  20550, 
Telephone  (202)  357-7051. 

Dated:  November  13, 1991. 
M.  RabMxa  Winklw. 

Committee  Management  Officer 

[FR  Doc.  91-27728  Filed  11-18-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Potential  NRC  Requirements 
RetMvding  a  Uniform  Low-Level 
Radioactive  Waste  Manifest;  Meeting 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 

summary:  Tbe  U.S.  Nuclear  Regulatory 
Commission  (N'RC)  will  discuss  its 
efforts  to  develop  a  uniform  low-level 
radioactive  waste  manifest  within  the 
context  of  a  potential  rulemaking 
activity  on  Low-Level  Waste  Shipment 
Manifest  Information  and  Reporting. 
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DATES:  November  21, 1991. 

ADDRESSES:  Thirteenth  Annual 
Department  of  Energy  (DOE)  Low-Level 
Waste  Management  Conference.  The 
Atlanta  Hilton  and  Towers.  255 
Courtland  Street.  NE,  Atlanta,  Georgia 
30303-9862. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Lahs,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Telephone:  (301) 
492-0569. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  discuss 
NRC's  proposed  uniform  low-level 
radioactive  waste  (LLW)  manifest.  The 
manifest  is  being  developed  as  a  part  of 
a  proposed  rulemaking  on  manifest 
information  and  reporting. 

The  NRC  staff,  in  a  session  on 
'Tracking  and  Transportation"  at  the 
Thirteenth  Annual  DOE  Low-Level 
Waste  Management  Conference, 
scheduled  for  the  morning  of  November 
21. 1991,  will  discuss  the  proposed 
manifest,  how  it  could  meet  various 
regulatory  requirements,  who  would 
complete  the  manifest,  and  how  the 
manifest  tracks  LLW  from  generation  to 
disposal. 

A  formal  paper  covering  the  NRC 
presentation  will  be  prepared  and  be 
available  through  the  listed  contact. 

Dated  at  Rockville.  Maryland  this  13th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 

Michael  F.  Weber, 

Acting  Chief.  Decommissioning  and  Reglatory 
Issues  Branch.  Division  of  Low-Level  Waste 
Mapagement  and  Decommissioning.  NMSS. 

[FR  Doc.  91-27769  Filed  11-18-91;  8:45  am) 
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[Docket  No.  40-7406] 

Consideration  of  Amendment  to  B.P. 
Chemicals  America,  Inc.  License  and 
Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Source 
Material  License  No.  SUB-908  issued  to 
B.P.  Chemicals  America  Inc.,  for  the  use 
and  or  possession  of  source  material  at 
its  facility  located  in  Lima,  Ohio. 

The  licensee  requested  the 
amendment  in  a  letter  dated  August  15. 
1991.  subsequent  to  the  submittal  of  the 
pond  closure  plans,  dated  January  25, 
1987.  The  licensee  submitted 
supplemental  information  to  its  pond 
closure  plans  via  letters  dated  March  6, 
1991.  and  April  11, 1991.  Additional 
submittals  on  the  pond  closure  plans  are 


expected  from  the  licensee  in  the  near 
future. 

The  amendment  would  authorize  the 
licensee  to  dispose  onsite,  low-level 
radioactive  and  Resource  Conservation 
and  Recovery  Act  (RCRA)  hazardous 
mixed  wastes  currently  stored  in  four 
retention  ponds  at  its  Lima,  Ohio 
facility.  RCRA  considerations  are  being 
addressed  by  the  Ohio  Environmental 
Protection  Agency  (OEPA). 

Contamination  at  the  licensee's 
facility  resulted  from  an  acrylonitrile 
manufacturing  process  used  and 
marketed  by  Vistron  Corporation, 
former  owner  of  B.P.  Chemicals 
America,  Inc.  The  catalyst  utilized  in  the 
manufacturing  process  contained  a 
small  concentration  of  depleted 
uranium,  and  was  discontinued  in  1971. 
However,  the  residual  contamination 
from  the  catalyst  is  suspected  to  be 
entrained  in  the  currently  operating 
Acrylo  II  facility  system  at  the  site. 

B.P.  Chemicals  America.  Inc.  is 
completing  the  decontamination  of  the 
site  in  stages,  which  began  with  the 
catalyst  plant  decommissioning,  which 
was  released  for  unrestricted  use  by  a 
license  amendment  dated  August  1, 
1988. 

The  Commission  will  require  the 
licensee  to  cleanup  the  facility  and  site 
to  meet  the  Commission's  criteria,  and 
during  the  decommissioning,  the 
licensee  shall  maintain  effluents  as  low 
as  reasonably  achievable. 

Prior  to  the  issuance  of  the  proposed 
amendment,  the  Conunission  will  have 
made  Hndings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  subpart  L, 
Informal  Hearing  Procedures  for 
Adjudications  in  Materials  Licensing 
Proceedings,  of  the  Commission's  rules 
of  practice  for  domestic  licensing 
proceedings  in  10  CFR  part  2.  Pursuant 
to  I  2.1205(a)  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in 
accordance  with  §  2.1205(c).  A  request 
for  a  hearing  must  be  filed  within  thirty 
(30)  days  of  the  date  of  pubhcation  of 
this  Federal  Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 


Commission,  Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part  2 
of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding: 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  . 
out  in  §  2.1205(g): 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely  in 
accordance  with  S  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  B.P.  Chemicals 
America,  Inc.  to  the  attention  of  Mr. 
James  H.  Ross,  President/Plant 
Manager,  Fort  Amanda  and  Adgate 
Road,  P.O.  Box  628,  Lima,  Ohio  45802- 
0628;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20652,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  Informal  Hearing 
Procedures  for  Adjudications  in 
Material  Licensing  Proceedings  in  10 
CFR  part  2,  subpart  L 

For  further  details  with  respect  to  the   • 
proposed  action,  see  the  licensee's 
request  for  license  amendment  dated 
August  15, 1991,  which  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  November,  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  H.  Austin, 

Chief,  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  91-27771  Filed  11-18-91;  8:45  am) 
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[Docket  No.  50-3121 


Sacramento  Municipal  Utility  District; 
Rancho  Seco  Nuclear  Generating 
Station;  Exemption 

I 

The  Sacramento  Municipal  Utility 
District  (SMUD  or  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-54.  The  license  provides,  among 
other  things,  that  it  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Sacramento,  California, 
and  is  currently  defueled  with  the  fuel 
stored  in  the  spent  fuel  pool. 
Additionally,  a  confirmatory  order 
prevents  the  movement  of  the  fuel  into 
the  reactor  building  without  NRC 
approval. 

n 

By  letter  dated  July  24, 1990,  the 
licensee  requested  an  exemption  from  10 
CFR  50.75(e)(l)(ii)  regarding  the 
requirement  to  have  all 
decommissioning  funds  collected  when 
operations  are  terminated.  The  Rancho 
Seco  Nuclear  Generating  Station 
(Rancho  Seco)  was  permanently  shut 
down  on  June  7, 1989  and  completely 
defueled  on  December  8, 1989. 

m 

The  decommissioning  regulations 
were  last  amended  by  a  final 
decommissioning  rule  on  June  27, 1988. 
which  established  several  acceptable 
methods  by  which  power  reactor 
licensees  could  provide  assurance  that 
they  will  have  sufficient  funds  to 
decommission  their  plants  by  the  time 
the  plants  are  permanently  shut  down. 
In  considering  the  final 
decommissioning  rule,  the  Commission 
acknowledged  that  there  might  be 
instances  in  which  reactors  would 
permanently  shut  down  before  attaining 
a  full-term  operating  life.  However, 
because  it  was  viewed  as  unlikely  that 
many  instances  of  premature 
decommissioning  would  occur,  the  rule 
did  not  explicitly  provide  remedies  for 
this  situation.  For  plants  that  had  shut 
down  before  the  effective  date  of  the 
rule  (i.e.,  July  27, 1988),  requirements  for 
contents  of  the  decommissioning  plan, 
including  provisions  for  assuring 
adequate  funding  "may  be  modified 
with  the  approval  of  the  Commission  to 
reflect  the  fact  that  the  decommissioning 
process  has  been  initiated  previously" 
(10  CFR  50.82(a)).  For  plants  that 
permanently  shut  down  after  July  27, 
1988.  50.75(e)  calls  for  funds  to  be 


provided  by  one  of  three  methods: 
Prepayment,  surety,  or  external  sinking 
fund  in  which  the  total  amount  of  funds 
would  be  sufficient  to  pay  for 
decommissioning  costs  at  the  time 
termination  of  operation  is  expected. 
These  funding  requirements  are 
designed  to  provide  reasonable 
assurance  that  at  the  time  of  permanent 
end  of  operations  sufficient  funds  are 
available  to  decommission  the  facility  in 
a  manner  which  protects  public  health 
and  safety. 

The  NRC  staff  determined  that 
requiring  prematurely  shut  down  plants 
(ones  after  July  27, 1988)  to  comply  fjlly 
with  the  10  CFR  50.75(e)  regulations 
might  impose  a  severe  financial  burden 
on  these  plants  since  they  have  not 
operated  long  enough  to  have 
accumulated  sufficient  funds  for 
decommissioning.  On  November  26. 
1990,  the  staff  solicited  guidance  from 
the  Commission  (SECY-90-386)  on  this 
issue.  In  its  December  21, 1990,  Staff 
Requirements  Memorandum,  the 
Commission  responded  to  SECY-90-386 
instructing  the  staff  to  develop  a 
proposed  decommissioning  rule 
whereby  the  appropriate 
decommissioning  funding  accumulation 
period  for  licensees  having  prematurely 
shut  down  after  July  27, 1988,  be 
determined  on  a  "case-by-case"  basis. 
Furthermore,  the  staff  was  instructed,  in 
the  interim,  to  use  the  "case-by-case" 
approach  in  determining  the 
decommissioning  funding  accumulation 
period  for  the  three  plants  currently  in. 
the  category  of  having  prematurely 
ceased  operations  after  July  27, 1988 
(i.e.,  Shoreham,  Rancho  Seco,  and  Fort 
St.  Vrain). 

In  a  letter  dated  July  24, 1990,  and  as 
supplemented  by  letters  dated  March  26, 
1091,  and  July  19, 1991,  the  licensee 
outlined  its  plan  to  assure 
decommissioning  funding.  SML^D's  plan 
is  comprised  of  the  following: 

(1)  Initial  contribution  of  approximately  $90 
million  into  an  external  sinking  trust  fund. 

(2)  Annual  contributions  of  approximately 
$8  million  prior  to  decommissioning  plan 
approval  and  annual  $12  million 
contributions  thereafter. 

(3)  Annual  contributions  to  continue  until 
October  11,  2008.  Funding  to  be  complete  at 
this  time. 

(4)  Dispersals  starting  in  September  1992  to 
cover  decommissioning  related  costs  only. 

In  reviewing  the  licensee's  proposed 
funding  plan,  the  staff  determined  that  it 
meets  the  intent  of  10  CFR  50.75(e)(l)(ii) 
in  that  it  calls  for  an  external  sinking 
fund  with  periodic  accumulations. 
SMUD's  plan,  however,  does  not  meet 
the  requirement  to  have  full  funding  at 
the  termination  of  Rancho  Seco 


operations,  since  Rancho  Seco  wan 
prematurely  shut  down. 

The  underlying  purpose  of  the 
decommissioning  funding  regulations  is 
to  provide  reasonable  assurance  that 
sufficient  funds  are  available  to 
decommissioning  the  facility  in  a 
manner  which  protects  public  health 
and  safety.  In  implementing  the  "case- 
by-case"  approach  the  staff  has 
determined  that  a  method  of  acceptable 
funding  would  take  into  account 
SMUD's  financial  and  rate  regulatory 
environment  and  provide  for  the 
collection  of  decommissioning  funds  for 
a  period  which  would  provide  sufficient 
assurance  that  decommissioning  could 
be  funded  so  as  to  maintain  adequate 
protection  of  the  pubhc  health  and 
safety. 

The  staff  evaluated  the  licensee  in 
areas  of  (1)  financial  security;  (2)  history 
of  fund  collection;  (3)  rate  regulation: 
and  (4)  obligation  to  decommission. 

(1)  Financial  Security — SMUD  has  a  bond 
rating  of  "A"  by  Moodys.  The  staff  believes 
that  this  l>ond  rating  indicates  that  SMl'D 
has  a  high  degree  of  financial  security  and 
therefore,  provides  a  greater  assurance  thai 
SMUD's  decommissioning  funding 
requirements  can  be  met 

(2)  History  of  Fund  Collection— The 
licensee  has  made  annual  contributions  to  Its 
decommissioning  fund  since  January  1, 1960, 
even  in  periods  of  rinancini  difficulty.  SMUD 
has  already  collected  approximately  $90 
million  of  the  estimated  $286  million  to 
decommission  Rancho  Seco.  The  staff 
believes  that  this  record  shows  that  SMUD 
has  a  discipline  to  set  aside  funds  over  a  long 
period,  thus  providing  additional  assurance 
that  funds  for  decommissioning  can  be 
accumulated. 

(3)  Rate  Regulation — As  a  municipal  utility 
(unlike  a  privately  owned  utility)  SMUD  has 
legal  authority  to  establish  its  own  rates  and 
charges.  Therefore,  it  has  the  ability  to 
recover  costs  associated  wil>i  the  Rancho 
Seco  decommissioning  from  its  ratepayers. 
The  District's  resolution  91-6-9  provides  thai 
"the  District  will  collect  through  rates  the 
cost  of  SAFSTOR  and  decommissioning  of 
$280  million  *  *  *" 

The  NRC  has  concluded  that  the  ability  to 
establish  rates  is  a  key  factor  in  assuring 
decommissioning  funding  and.  therefore, 
provides  additional  assurance  that  funds  for 
decommissioning  Rancho  Seco  can  be 
accumulated. 

(4)  Obligations  to  Decommission — Aside 
from  the  decommissioning  regulations 
imposed  by  the  NRC,  there  are  other  laws 
applicable  to  SMUD  that  provide  addition.il 
obligations  to  decommission  Rancho  Seco.  In 
a  letter  dated  March  1&  1991,  to  Walter 
Gaebler  II  of  SMUD.  the  law  firm  of  Ornck, 
Harrington,  &  Sutcliffe  provided  an  opinion 
that  the  Cortese-Knox  Local  Government  Aui 
of  1985.  California  Government  Code. 

S  56000.  et  seq.  (the  Act)  generally  provides 
for  the  continuation  of  the  decommissioning 
obligations  to  the  NRC  in  a  successor  to 
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SMUD  in  the  eveot  of  a  dissolution  of  SMUD. 
The  opinion  states  that  the  Act  contains 
detailed  information  as  to  the  provision 
relating  to  a  dissolution.  These  include  such 
areas  as  (1)  providing  that  the  successor  has 
the  same  powers  and  duties  as  the  dissolved 
body:  (2)  that  any  monies  axtd  funds  from  the 
dissolved  body  and  monies  and  funds 
received  by  the  successor  shall  be  used  for 
payments  due  on  bonds  and  other  contracts 
or  obligations:  and  (3)  the  rights  of  the 
successor  are  subject  to  the  provisions  of 
cootracts  or  other  obligations.  The  opinion 
concludes  that  the  Act  would  require  any 
successor  (o  SMUD  to  continue  to  fulfill 
SMUD's  duties  and  to  apply  SMUD's 
revenues  to  the  payment  of  the  District's 
obligations. 

Additionally.  SMUD's  General  Counsel  in 
an  opinion  of  June  19. 1961,  concluded  that 
the  Cahfomia  Nuclear  Facilities 
Decommissioning  Act  California  Public 
Utilities  Code,  i  8325,  places  an  obligation  on 
SMUD  to  provide  adequate  funds  for 
decommissioning.  This  act  has  provisions  for 
decommissioning  items  such  as  (1)  providing 
for  an  ealimate  of  decommissioning  costs;  (2) 
providing  for  the  establishment  and 
management  of  a  separate  external  fund  for 
the  purpose  of  nuclear  facility 
decommissioning:  (3]  providing  for  the 
periodic  revision  of  the  decommissioning  cost 
estimate;  and  (4)  developing  regulations 
related  to  realistic  cost  estimating,  periodic 
reviews,  and  cost  controls. 

The  NRC  believes  that  these  two  state  acts 
provide  an  additional  legal  obligation  to 
decommission  Rancho  Seco  and  provide 
additional  assurance  that  funds  will  be 
available  to  decommission  the  facility. 

The  NRC  has  concluded  that  (1]  the 
financial  stability  of  SMUD.  (2)  their 
history  of  decommissioning  fund 
payments.  (3)  their  rate  regulatory 
function,  and  (4)  the  other  legal 
obligations  to  decommission  Rancho 
Seco,  provide  mitigation  to  the  absence 
of  full  decommissioning  funding  at  the 
tennination  of  operation  at  Rancho 
Seco.  Furthermore,  the  NRC  has 
concluded  that  these  four  factors,  in 
conjunction  with  SMUD's  Hnancial 
assurance  plan,  provide  adequate 
assurance  that  funds  will  be  available  to 
decommission  the  facility  in  a  manner 
which  protects  public  health  and  safety. 

The  NRC  staff  has  determined  that 
requiring  the  licensee  to  fully  comply 
with  the  requirement  to  have  complete 
decommissioning  funding  up  front,  in 
light  of  the  premature  shutdown  of  the 
Rancho  Seco  facility,  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
regulations  and  would  impose  an  undue 
Tmancial  burden  on  the  licensee. 
Therefore,  special  circumstances  as 
defined  in  lOCFR  50.12ta)(2)  (ii)  and  (iii) 
exist. 

For  these  reasons,  the  Commission 
fmds  the  licensee  has  provided  an 
acceptable  basis  to  authorize  the 
granting  of  an  exemption  in  accordance 
with  the  provisions  of  10  CFR  50.12. 


rv 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)  (ii)  and 
(tii)  are  present  to  justify  the  exemption. 
The  referenced  special  circumstances 
pertain  to  regulations  that  do  not  alter 
the  underlying  purpose  of  the 
regulahons  and  without  which  would 
in^pose  an  undue  cost  of  the  licensee. 

Based  on  the  foregoing,  the 
Commission  hereby  grants  the  following 
exemption: 

The  Sacramento  Municipal  Utility  District 
(SMUD)  is  exempt  &om  the  requirement  in  10 
CFR  50.75(e)(l)(ii)  to  have  the  total  amount  of 
funds  sufTiciect  to  pay  decommissioning  _ 
costs  at  the  termination  of  operations,  under 
the  conditions  that: 

(1)  SMUD  must  follow  the 
decommissioning  fund  accumulation  and 
disbursement  plan  specified  in  its  )uly  19, 
1991,  Revised  Financial  Assurance  Plan. 

(2)  SMUD  shall  review  biannually  their 
adherence  to  the  Decommissioning  * 
Accumulation  Table  (Table  2  of  the  financial 
plan.  |uly  19. 1991)  and  accordingly  revise  the 
accumulation/disbursement  schedule  on  at 
least  a  S-year  frequency  such  that  the  original 
outcome  is  assured.  Correspondingly,  the 
NRC  shall  be  informed  of  the  findings  of  this 
biannual  review  and  any  planned 
adjustments  to  the  accumulation/ 
disbursement  schedule. 

Non-compliance  with  the  above  conditions 
will  invalidate  this  exemption  and  will 
require  full  compliance  with  the  regulations. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (56  FR  57536, 
November  12, 1991). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  13th  day 
of  November  1991. 

Dennis  M.  Cnitchfield, 

Director.  Division  of  Advanced  Reactors  and 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  91-27770  Filed  n-1S-81;  8:46  am] 
BILUNGCOK  7SaO.«t-M 


OFFICE  OF  NATKWAL  DRUQ 
CONTROL  POUCY 

Performance  Review  Board 
Membership 

AOENCY:  Office  of  National  Drug  Control 

Policy. 

ACTKNC  Notice. 


summary:  Notice  is  hereby  given  that 
the  membership  of  such  Performance 
Review  Boards  as  shall  be  established 
by  the  Office  of  National  Drug  Control 
Policy  pursuant  to  the  provisions  of  5 
CFR  430.307  shall  be  drawn  from  the 
following  individuals:  Bruce  M.  Cames. 
Gary  F.  Crosby.  Henry  H.  Marsden, 
Joseph  H.  McHugh,  Terence  J.  Pell,  J. 
Michael  Walsh,  and  John  P.  Walters. 

DATES:  This  notice  is  effective 

immediately. 

FOR  FURTHER  INFORMA'PON  CONTACT. 

Carol  Winfield.  Personnel  Officer,  at 
(202)  467-9680. 

Bob  Martinez, 

Director. 

(FR  Doc.  91-27694  Filed  11-18-91;  8:45  am) 
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OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings: 
Change  of  Meeting  Time 

agency:  Oversight  Board. 

ACTIOM:  Change  of  meeting  time  for 
Regional  Advisory  Boards. 

SUMMARY:  This  is  to  aniKiunce  time 
changes  for  the  Regions  V,  VI,  IV 
Advisory  Board  meetings  scheduled  for 
12:30  p.m.  on  December  3, 11, 13, 
respectively,  as  originally  published  in 
the  Federal  Register,  October  28, 1991, 
page  55515.  The  new  times  are  hsted 
below. 

DATES:  1.  Region  V,  Albuquerque,  NM.. 
Tuesday.  December  3.  &30  a.m.  to  12:30 
p.m.  2.  Region  VL  San  Francisco,  CA, 
Wednesday,  December  11,  9:30  a.m.  to  1 
p.m.  3.  Region  IV,  Dallas,  TX,  Friday. 
December  13.  9  a.m.  to  12  noon. 

ADDRESSES:  1  Albuquerque,  NM., 
Albuquerque  Technical  Vocational 
Institute,  Main  Board  Room.  Brasher 
Hall.  525  Buena  Vista.  SE.  2.  San 
Francisco.  CA,  Federal  Reserve  of  San 
Francisco,  Fourth  Floor  Conference 
Room,  101  Market  Street.  3.  Dallas,  TX. 
Dallas  Public  Library,  Auditorium,  1515 
Young  Street. 

FOR  FURfTHER  IMFOMMATION  CONTACT: 

Jill  Nevios.  Committee  Management 
Officer.  1777  F  Street.  NW.,  Washington. 
DC  20232.  (202)  786-9672. 

Dated:  November  14, 1991. 
)iU  Nevius, 

Committee  Management  Officer 
(FR  Doc.  91-27758  Filed  11-18-81  8:45  am) 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AOCNCY:  Physician  Payment  Review 

Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
public  hearing  and  Commission 
meetings  on  Wednesday.  Thursday,  and 
Friday,  December  11-13, 1991,  at  the 
Grand  Hotel,  2350  M  Street  NW., 
Washington,  DC.  202-429-0100  in  the 
ballroom.  The  hearing  will  be  held  on 
Wednesday  and  will  give  groups  a 
chance  to  comment  on  issues  that  the 
Commission  will  address  in  its  annual 
report: 

•  Implementation  of  the  Medicare  Fee 
Schedule. 

•  Progress  report  on  developing  a 
"esource-based  approach  for 
determining  practice  expense. 

•  Further  steps  in  applying  a  risk-of- 
service  method  for  the  malpractice 
expense  component  of  the  Medicare  fee 
schedule. 

•  Beneficiary  financial  protection. 

•  Alternative  definitions  of  shortage 
areas  to  be  used  for  physician  payment 
policy. 

•  Problems  of  health  services  delivery 
in  the  inner  city. 

•  Options  for  physician  payment 
policy  and  improving  access  in  the 
Medicaid  Program. 

•  Practice  guidelines:  a  progress 
report. 

•  Physician  practice  profiling: 
problems  and  opportunities. 

•  Options  for  medical  malpractice 
reform. 

•  Physician  supply  and  distribution: 
directions  for  graduate  medical 
education. 

I*  Issues  in  physician  credentialing. 

•  Data  requirements  for  an  all-payer 
system. 

•  Monitoring  access  under  the 
Medicare  fee  schedule:  progress  report 
and  work  plan. 

If  a  group  wishes  to  testify  or  submit 
testimony  for  the  record,  it  must  notify 
Lauren  LeRoy  or  Anne  Schwartz  at  (202) 
6.S3-7220  no  later  than  Friday,  November 
22. 1991.  It  may  not  be  possible  to 
schedule  all  groups  requesting  to  testify, 
so  some  groups  may  be  asked  to  present 
their  views  in  writing  for  the  hearing 
record. 

ADDRESSES:  The  Commission  is  located 
at  2120  L  Street  NW.  in  suite  510. 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  202/ 
653-7220 


SUPPLEMENTARY  INFORMATION: 

Information  about  the  hearing  schedule 
and  the  exact  agenda  for  the  public 
meetings  can  be  obtained  on  Friday, 
December  6, 1991.  Copies  of  the  agenda 
can  be  mailed  at  that  time.  Please  direct 
all  requests  for  the  agenda  to  the 
Commission's  receptionist. 
Paul  B.  Ginsbuis. 
Executive  Director. 
(FR  Doc.  91-27682  Filed  11-18-91;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Reiease  No.  34-29922;  Flla  Na  SR-Am«x- 
91-30] 

SeH-Regulatory  Organizations;  Filing 
and  Order  Granting  Temporary 
Accelerated  Approval  to  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc.  Relating  to  a  Pilot 
Program  for  Execution  of  Odd-lot 
Market  Orders 

November  8, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  7, 1991.  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  for 
three  months  its  existing  pilot  program 
under  Amex  Rule  205  requiring 
execution  of  odd-lot  market  orders  at 
the  prevailing  Amex  quote  with  no 
differential  charged.*  The  Amex 
received  approval,  on  a  pilot  basis 
expiring  on  November  10, 1991,  of 
amendments  to  Amex  Rule  205.' 


'  The  Exchange  seeks  accelerated  approval  of  the 
proposed  rule  change  in  order  lo  allow  the  pilot 
program,  which  will  expire  on  November  la  1991.  (o 
continue  without  interruption. 

'  See  Securities  Exchange  Act  Release  No.  29186 
(May  9, 1991).  58  FR  22488  (May  IS.  1991)  (approving 
File  No.  SR-Amex-91-09)  ("May  1991  Approval 
Order").  See  also  Securities  Elxchange  Act  Releaie 
No.  28758  (lanuary  10. 1991),  56  FR  1656  (January  IS, 
1991)  (approving  ^uv  No.  SR-Amex-90-3g) 
("January  1991  Approval  Order")  and  Securities 
Exchange  Act  Release  No.  Z7S90  (|anuary  5. 1990). 
55  FR  1123  (lanuary  11. 1990)  (approving  File  No. 
SR-Amex-8»-31)  ("1990  Approval  Order' ).  The 
Commission  previously  approved  this  pilot  program 


The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
Statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  Commission  has  approved,  on  a 
pilot  basis  extending  to  November  10. 
1991.  amendments  to  Exchange  Rule  205 
to  require  the  execution  of  odd-lot 
market  orders  at  the  prevailing  Amex 
quote  with  no  odd-lot  differential.' 
Under  the  pilot  procedures,  market 
orders  with  no  qualifying  notations  are 
executed  at  the  Amex  quotation  at  the 
time  the  order  is  represented  in  the 
market  either  by  being  received  at  the 
trading  post  or  through  the  Exchange's 
Post  Execution  Reporting  system 
("PER  ").  Enhancements  to  the  PER 
system  have  been  implemented  to 
provide  for  the  automatic  execution  of 
odd  lot  market  orders  entered  through 
PER.  For  purposes  of  the  pilot  program, 
limit  orders  that  are  immediately 
executable  based  on  the  Amex  quote  at 
the  time  the  order  is  received  at  the 
trading  post  or  through  PEIR  are 
executed  in  the  same  manner  as  market 
orders. 

The  Exchange  proposes  that  the  pilot 
program  applicable  to  odd-lot  execution 
procedures  be  extended  for  three 
months.  This  will  provide  the 
Commission  with  an  additional  period 
of  time  to  assess  procedures  under  the 
pilot  program  and  will  permit  the 
Exchange  to  provide  information 


and  granted  permanent  approval  of  procedures 
which  provide  that  the  odd-lot  portion  of  a  Pari  uf 
Round  U}\  ("PRL  ■)  order  will  be  executed  al  the 
same  price  ai  the  round  lot  portion,  with  no 
differential  charged.  See  Securities  Exchange  Aci 
Release  No.  2844S  (January  la  1989).  $4  FR  2248 
(approving  File  No.  SR-Amsx-«S-23)  ( "1980 
Approval  Order"). 
'  See  supra  note  2. 
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regarding  iu  experience  under  the  pilot 
program  as  well  as  the  operation  of  the 
PER  system  enhancements. 

Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
sections  6(b)(5)  and  llA{a)(l)  in 
particular  in  that  it  fadlttates  the 
economically  efficient  execution  of  odd- 
lot  transactions,  and  is  intended  to 
result  in  improved  execution  of 
customer  orders. 

B.  Se/f-Reguhtory  Organization'g 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552.  wiU  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-30  and  should  be  submitted 
by  December  10, 1991. 

IV.  Commission's  Flmfings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  witti  the 
requirements  of  sections  6  *  and 


11  A(a)(l)  <>  of  the  Act  and  the  rules  and 
regulations  thereunder.  The  Commission 
believes  that  the  revised  procedures, 
which  provided  for  pricing  of  odd-lot 
market  orders  at  the  prevailing  market 
quote  rather  than  a  subsequent 
transaction,  should  provide  investors 
with  more  timely  executions  of  these 
orders.  Moreover,  these  orders  will 
receive  less  costly  executions  than 
under  the  former  procedures  because  no 
differential  will  be  charged.  In  addition, 
the  Exchange  has  implemented 
enhancements  to  its  PER  system  to 
provide  for  the  automatic  execution  of 
odd-lot  market  orders,  as  set  forth  in  the 
Commission's  1989  Approval  Order." 

In  its  1969, 1990,  January  1991  and 
May  1991  Approval  Orders,  the 
Commission  asked  the  Amex  to  analyze 
the  difference  in  executions  between 
using  the  Intermarket  Trading  System 
("ITS")  best  bid  or  offer  and  the  Amex 
quote  without  the  dmerential. 
Specifically,  the  Commission  was 
interested  in  whether  customers  are 
receiving  a  better  execution,  both  in 
terms  of  price  and  time,  using  the  new 
Amex  system.  The  Conunission  also 
was  interested  in  the  feasibility  of 
implementing  an  odd-lot  pricing  system 
using  the  ITS  best  bid  or  offer  and  no 
differential. 

The  Amex  submitted  the  requested 
information  with  respect  to  the 
difference  in  executions  between  the 
ITS  best  bid  or  offer  and  the  Amex 
quote  to  the  Commission  on  January  9, 
1991,  April  22, 1991  and  October  25, 
1991.^  The  Amex  data  submitted  in 
January  indicated  that  for  97.4%  of  the 
odd-lot  executions,  the  Amex  quote  was 
the  ITS  best  bid  or  offer.  The  Amex  data 
submitted  in  April  indicated  that  for 
93.1%  of  the  odd-lot  executions,  the 
Amex  quote  was  the  ITS  best  bid  or 
offer.  The  Amex  data  submitted  in 
October  indicated  that  for  94.0%  of  the 
odd-lot  executions,  the  Amex  quote  was 
the  ITS  best  bid  or  offer.  Based  upon 
data  submitted  in  both  January  and 
April,  and  Amex  concluded  that  odd- 
lots  were  executed  at  a  price  equal  to  or 
better  than  the  inside  quote  97.0%  of  the 
time.  Based  upon  data  submitted  in 
October,  the  Amex  concluded  that  odd- 
lots  were  executed  at  a  price  equal  to  or 
better  than  the  inside  quote  96.1%  of  the 
time.  The  Amex  also  concluded  that  the 


•15U.S.C.  78f(iq88). 


'  15  U5.C.  78k-l(aMlM19BS(. 

•  See  19BS  Approval  Order,  supra  nofe  2  for  a 
detcnption  of  the  Exchan^'i  odd-lot  procedures 
and  the  Co— liiaiofi'i  rationale  for  approving  ihoae 
procedure*  on  a  pilot  bmtn.  The  discunion  in  that 
Order  ii  incorporated  by  reference  into  thi*  Order. 

'  See  letler«  from  Jules  L  Wtnlen.  Executive  Vice 
President.  Operations.  Amex.  to  Howard  L  Kramer. 
Assistunl  Director.  Commtsaion.  dated  January  8. 
1991.  April  19, 1S91  and  October  23. 19««. 


prices  at  which  odd-lot  market  orders 
are  executed  under  the  pilot  program 
have  been,  on  balance,  superior  to  those 
available  under  the  Exchange's  previous 
procedures.  The  Amex  states  that,  bas^ 
upon  its  data  submitted  in  January,  it  is 
expected  that  87%  of  Amex  odd-lot 
executions  would  receive  a  better  price 
under  the  pilot  procedures  than  under 
the  prior  procedures. 

The  Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
for  an  additional  three  m.onths  to  enable 
the  Commission  to  fully  review  the 
Amex  report  and  to  enable  the  pilot  to 
continue  without  interruption  during  the 
Commission's  review.  The  Amex  data 
indicates  that  the  pilot  procedures 
provide  a  superior  execution  for  a 
substantial  majority  of  odd-lot 
executions.  The  Commission,  however, 
remains  concerned  that  some  odd-lot 
orders  could  receive  executions  at  less 
than  the  best  available  price  since  the 
Exchange's  pricing  formula  does  not 
include  quotations  from  other  markets." 
Due  to  the  low  number  of  odd-lot  market 
orders,"  the  small  percentage  of  Amex 
quotes  that  are  worse  than  the  ITS  best 
bid  and  offer,  and  the  benefits  to 
customers  under  the  pilot  program 
procedures,  the  Commission  believes 
that  it  is  acceptable  to  continue  the 
pilot's  current  pricing  procedures  for  an 
additional  three  months.  The 
Commission  remains  interested  in  the 
feasibility  of  implementing  an  odd-lot 
pricing  system  using  the  ITS  best  bid  or 
offer  and  no  differential.  The 
Commission,  therefore,  requests  that  the 
Amex  provide  a  report  on  this  subject 
by  December  16, 1991. ' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 


*  The  Commission  has  approved  amendments  to 
Ihe  New  York  Stock  Exchange's  ("NYSE")  rules 
which  incorporate  the  ITS  quote  into  the  NYSE's 
odd-lot  pricing  procedures  through  the  use  of  the 
"Best  Pncing  Quote."  See  Securities  Exdiange  Act 
Releaiie  No  27981  (May  Z.  1990).  55  FK  19409  (May 
9  \190) 

*  The  Amex  stales  that  during  the  period  of  Muy  1 
to  Scpieni)M!r  30. 1991.  odd-lots  accounted  for  (X26S% 
of  total  Exchange  volume  (3.32&371  shues).  See 
letter  from  |ules  L  Winters.  Executive  Vice 
President.  Amex.  to  Howard  L  Kramer.  Assistant 
Dirvctor.  dated  October  23.  1991.  The  Amex  stales 
that  during  the  pcnod  of  January  1  to  Novetnber  M. 
1990.  odd-lots  accounted  for  0.24%  of  total  Exchange 
volume  {7.529.928  shares).  See  letter  from  Jules  L. 
Winters.  Executive  Vice  President.  Opersliotw. 
Amex.  to  Howard  L  Kramer.  Assistant  Director. 
Commission,  dated  January  8. 1991.  [hiring  the 
period  of  January  1  to  April  12.  1991.  the  Exchm^ 
states  that  odd-lots  accounted  for0.28'<Ii  of  tola) 
ExchanjiE  volume  (3.ISZ.228  ihares).  See  letti  r  from 
Jules  I..  Wintera,  Executive  Vice  President. 
Operstions.  Amex.  to  Howard  L  Kramer.  /\saiatanl 
Director,  dated  April  \9.  ISHl 
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This  will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis.  In 
addition,  the  procedures  the  Exchange 
proposes  to  continue  using  are  the 
identical  procedures  that  were 
published  in  the  Federal  Register  for  the 
full  comment  period  and  were  approved 
by  the  Commission."' 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  (he  Act,"  that  the 
proposed  rule  change  is  approved  for  a 
three  month  period  ending  on  February 
8.1992. 

For  the  Conunission,  by  the  Division  of 
KlarliRt  Regulation  pursuant  to  delegated 
authority.  ■* 

iMadua  G.  Katz. 

Secretary. 

|FR  Doc.  91-27714  Filed  ll-lS-91;  MS  am] 

MLLMQ  COOC  MHO-OI-II 

Self  •Rafylatory  OrganbatkMM; 
Applicattom  for  UnHstsd  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

November  13, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

R)R  Nabisco  ttolding  Corp. 
S.83S  Dep.  Shares  (Rep.  V*  Series  A)  (File 
No.  7-750S). 
General  Motors 

Preference  A  (File  No.  7-7S00). 
KMart 
Dep.  Shares  (Rep.  fi^  Conv.  Pfd  A)  (FBc  No. 
7-7507). 
Texas  luttrumcnts 
Dep.  Shares  (Rep.  V*  Pfd.  A)  (File  No.  7- 
7508). 
Caylord  Entertainment  Co. 
Class  A  Common  Stock,  101  Pur  Value 
(File  No.  7-7S08). 
Craliain  Field  Health  Product  Inc. 
Common  Stock.  $.025  Put  Vukie  (File  No.  7- 
7510). 
)oTuiy  Craig,  Inc. 
Common  Slock.  No  Par  Value  (File  No.  7- 
7511). 
Jiinet  Apperel  Group.  Inc. 
Common  Stock.  101  Par  Vahie  (Flic  Na  7- 
7512). 
NovaCare.  Inc. 
CommoD  Stock.  101  Par  Value  (File  Na  7- 
7513). 
Scherer  R.P. 
Common  Stock.  101  Pur  Value  (File  No.  7- 
7514). 
Shopko  Stores 


CewHiow  Stock,  101  Par  Value  (File  No.  7- 
7515). 
Total 
American  Depositary  Receipt.  Nn  Pur 
Vahie  (File  No.  7-7S16). 
Value  City  Department  Stores 
Comoton  Stodi.  No  Par  Value  (File  No.  7~ 
7517). 

;  These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  5, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  wfth  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5fh  Street,  NW.,  Washington,  DC 
20549.  FoHowtng  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  mrfisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commissioa,  by  the  Division  of 
Market  Reyulatioa  pursuant  to  delegated 
authority. 
{onatban  G.  Katz. 
Secretary. 
|FR  Doc.  91-27715  Filed  tl-lS-Sl:  8:45  am| 

ISSWM>1^ 


'*  No  eommenlt  were  received  In  connection  wttb 
the  pMpoaed  mtt  ckaaft  which  lipWnnntad  tmm 
prooadvrea.  Sa«  1SW  Approval  Ordur.  tupn  itola  2. 

1SU.S.C.  7«a<bM2rr>MS|. 

<  17  cm  aoojs-^Mtu)  nsos). 


Salf-Roguiatory  Organizations; 
Appficatlons  for  Unlstod  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

November  13, 1991. 

-  The  above  named  national  securities 
exchange  has  filed  applications  with  ^e 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  •eetirities: 

Aegoii.  N.V. 
Ordinary  Shares.  NLC  5  Pur  Value  (File  No. 
7-7S24) 
Sears,  Roebuck  ft  Co. 
Depositary  Shares  (each  representing  Vt 
share  of  18S%  l^efsfrad  Share  First 
Series)  (FOe  Na  7-7825) 
FoHsdatian  Haalth  Corporation 
Common  Stock,  101  Par  Value  (File  Na  7- 
7S2B) 

TImsc  secerities  are  listed  and 
registered  en  one  or  aore  other  national 
secariticft  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
systeoi. 


Interested  persons  ore  invited  to 
submit  on  or  before  December  5, 1991, 
written  data,  views  and  arguments 
concerning  iie  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  nf  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20540.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  uf 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katx, 
Secretary. 

(FR  Doc.  in-2771«Filad  11-18-01:  8:45  «in| 
■ttUNQ  coot  SOtO-OI-M 


Self  •Regulator  OrganJaations; 
Applications  for  UnNsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pttlladelphia  Stock  Exctuinge, 
Inc. 

November  U.  1881. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchai^  Coeimission 
("Commission")  pursuant  to  section 
12(r)(l)(B]  of  the  Securities  Exchange 
Act  of  1934  and  Rale  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Bio  Whittaker,  bic 
Common  Stock. »  Par  Value  (File  Na  7- 
7518). 
Greyhound  LineSv  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
7519). 
Munsingwaar,  Inc. 
Common  stock,  tl  Par  Value  (Pile  No.  7- 
7520). 
R|R  Nibisco  Moidii«  Coip. 
SBJS  Depositary  Stiara  af  PM.  Equity 
Redemption  Cumulative  Stock.  Terk" 
(FfleNa  7-7521). 
Jenny  Craig.  Inc. 
Cammofi  Stock.  180000006  Par  Value  (File 
No.  7-7522). 
Chiles  Offshora  Cerporatioo 
Coounoo  Stock.  «XS1  Par  Value  (File  Na  7- 
7523). 

These  secMritics  art  listed  and 
registered  on  one  or  more  otlier  national 
securities  exchange  and  are  reported  in 
the  consotidated  transaction  reporting 
system. 

Interested  persons  are  hivited  to 
submit  on  or  before  December  5, 1991. 
written  data  views  and  arguments 
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concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  Tile  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathaa  G.  Katz. 

Secretary. 

(FR  Doc.  91-27717  Filed  11-18-81:  8:45  am] 

BILUMO  COOC  W10-014I 


(R«l«aM  No.  35-254081 

RUngs  Und«r  the  Public  Utiiity  Holding 
Cofnpany  Act  of  1935  ("Act") 

November  8, 1991. 

Notice  is  hereby  given  that  the 
following  riling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s]  for 
complete  statements  of  the  proposed 
transactionfs)  summarized  below.  The 
application(s)  and/or  declaration(s]  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  2. 1991,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(e8]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective 


Public  Service  Company  of  Oklahoma 
(70-6827) 

Public  Service  Company  of  Oklahoma 
("PSO").  212  East  6th  Street,  Tulsa, 
Oklahoma,  an  electric  utility  subsidiary 
company  of  Central  and  Southwest 
Corporation.  Inc.,  a  registered  holding 
company,  and  PSO's  mining  subsidiary 
company.  Ash  Creek  Mining  Company 
("Ash  Creek"),  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  under  sections 
6(a),  7.  9(a).  10  and  12(b)  of  the  Act  and 
rules  43  and  45  thereunder. 

By  order  dated  December  8, 1989 
(HCAR  No.  24994).  the  Commission 
extended  PSO's  authorization  to  finance 
Ash  Creek  through  December  31, 1991  in 
the  maximum  principal  amount  of  $4 
million  outstanding  at  any  one  time. 
PSO  and  Ash  Creek  estimate  that  Ash 
Creek's  indebtedness  to  PSO  at 
December  31. 1991  will  be 
approximately  $3,450,000.  PSO  now 
proposes  to  extend  its  authorization  to 
finance  Ash  Creek  through  December  31. 
1993  and  to  increase  the  maximum 
principal  amount  of  such  financing  to  $5 
million  outstanding  at  any  one  time. 

Eastern  Utilities  Associates  (70-7677) 

Eastern  Utilities  Associates  ("EUA"). 
P.O.  Box  2333.  Boston.  Massachusetts,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  under  section 
12(b)  of  the  Act  and  rule  45  thereunder 
to  its  application-declaration  originally 
filed  under  sections  e(a),  7,  9(a),  10, 12(b) 
and  12(f)  of  the  Act  and  rules  41,  43, 
45(a),  51  and  50(a)(5)  thereunder. 

By  order  dated  March  2. 1990  (HCAR 
No.  25049).  the  Commission,  inter  alia, 
granted  EUA  authorization  to  make 
capital  contributions  to  its  wholly 
owned  electric  public  utility  subsidiary, 
Newport  Electric  Corporation 
("Newport"),  not  to  exceed  $10  million 
in  the  aggregate  through  December  31. 
1991.  EUA  now  proposes  to  extend  such 
authorization  to  make  capital 
contributions  to  Newport  through 
December  31. 1993. 

Ohio  Power  Company  (70-7892) 

Ohio  Power  Company  ( "OPCo"),  301 
Cleveland  Avenue,  SW.,  Canton,  Ohio 
44702,  a  electric-utility  subsidiary 
company  of  American  Electric  Power 
Company,  Inc.  ("AEP").  a  registered 
holding  company,  has  filed  an 
application  under  sections  9(a)  and  10  of 
the  Act. 

By  orders  dated  August  3, 1979  and 
January  16. 1981  (HCAR  Nos.  21173  and 
21886,  respectively).  OPCo  was 
authorized  to  acquire  the  assets  of  the 
Cook  Coal  Terminal  Railcar 
Maintenance  Shop  ('.'Shop")  located  at 


its  Cook  Coal  Terminal  in  Massac 
County,  Illinois.  By  subsequent  order 
dated  June  17, 1983  (HCAR  No.  22977), 
OPCo  was  authorized  to  have  the  Shop 
provide  services  in  connection  with  the 
repair  of  railroad  cars  used  in  the 
transportation  operations  of  associate 
companies  in  the  AFJ'  system. 

OPCo  now  proposes  to  provide  such 
repair  services  at  the  Shop  for  railcars  of 
nonassociated  entities.  OPCo  will 
perform  such  services  in  an  amount  up 
to  40%  of  the  capacity  of  the  Shop  for  an 
initial  period  ending  on  December  31, 
1996.  Charges  to  nonassociates  would  be 
the  greatest  amount  practicable  giving 
consideration  to  the  competitive  market, 
but  in  no  case  less  than  the  direct 
incremental  costs  of  labor  and  materials 
associated  with  such  services.  The 
revenue  derived  from  providing  services 
to  nonassociates,  after  the  payment  of 
incremental  costs,  would  be  used  to 
reduce  the  amount  paid  to  OPCo  by  AEP 
system  companies. 

Entergy  Corporation,  et  al.  (70-7913) 

Entergy  Corporation  ("Entergy"),  225 
Baronne  Street,  New  Orleans,  Louisiana 
70112.  a  registered  holding  company, 
and  its  electric  utility  subsidiary 
company,  Louisiana  Power  &  Light 
Company  ("LP&L"),  317  Baronne  Street, 
New  Orleans.  Louisiana  70112.  have 
filed  an  application-declaration  under 
sections  6(a),  7,  9(a)  and  10  of  the  Act 
and  rule  43  thereunder. 

LP&L  proposes  to  issue  and  sell  from 
time-to-time  through  December  31, 1993, 
and  Entergy  proposes  to  acquire,  an 
aggregate  of  up  to  22,753,200  additional 
shares  of  LP&L's  common  stock,  without 
nominal  or  par  value,  for  an  aggregate 
cash  consideration  not  to  exceed  $150 
million.  LP&L's  Restated  Articles  of 
Incorporation,  as  amended,  presently 
provide  for  250  million  authorized 
shares  of  common  stock  of  which 
150,004,380  such  shares  are  issued  and 
outstanding  and  owned  by  Entergy. 

The  proceeds  from  such  sales  are 
presently  expected  to  be  used  by  LP&L 
for  the  redemption,  prior  to  maturity,  of 
a  portion  of  LP&L's  Seciired  Notes  due 
April  1, 1993,  as  authorized  by  prior 
Commission  order,  dated  April  28, 1986 
(HCAR  No.  24072).  All  or  a  portion  of 
such  proceeds  may  alternatively  be  used 
by  LP&L  for  the  financing,  in  part,  of  the 
possible  redemption,  purchase  or  other 
acquisition  of  all  or  a  portion  of  certain 
outstanding  series  of  LP&L's  first 
mortgage  bonds,  pollution  control 
revenue  bonds  and  preferred  stock,  as 
authorized  by  prior  Commission  orders, 
dated  March  21, 1991  and  May  17, 1991 
(HCAR  Nos.  25279  and  25314, 
respectively),  for  its  construction 
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program  and  for  other  corporate 
purposes. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonathan  G.  ICatz, 

Secretory. 

|FR  Doc.  91-27718  Filed  11-18-91;  8:45  am] 

BIUMO  COeC  MM-VMI 


DEPARTMENT  OF  STATE 

Office  of  ttte  Secretary 

(PubHc  Notica  No.  1522] 

Port  of  Brownsville,  Texas;  Application 
for  Bridge  Permit 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  for  a  permit  authorizing 
construction  of  a  bridge  across  the  Rio 
Grande  River  from  the  city  of 
Brownsville.  Texas  (Brownsville 
Navigation  District)  to  Matamoros, 
Tamaulipas.  Mexico. 

The  Department's  jurisdiction  with 
respect  to  this  application  is  based  upwn 
Executive  Order  11423.  dated  August  16, 
1968.  and  the  international  Bridge  Act  of 
1972  (Pub.  L  92-434.  88  Stat.  731.  33 
U.S.C.  535  approved  September  26. 
1972), 

As  required  by  E.0. 11423,  the 
Department  of  State  is  circulating  this 
application  to  concerned  agencies  for 
comment. 

Interested  persons  may  submit  their 
views  regarding  the  application  in 
writing  by  December  19, 1991  to  Mr. 
Irwin  Rubenstein.  Border  Coordinator. 
Office  of  Mexican  Affairs,  room  4258. 
U.S.  Department  of  State,  2201  C  Street, 
NW.,  Washington,  DC  20520. 

The  application  and  related 
documents  made  part  of  the  record  to  be 
considered  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  Inspection  in  the  Office  of 
Mexican  Affairs  during  normal  business 
hours. 

Any  questions  relating  to  this  notice 
may  be  addressed  to  the  Border 
Coordinator  at  the  above  address  or  by 
telephone.  No.  (202)  647-0884. 

Dated:  November  7. 1991. 

Irwin  Rubeostsin. 

Bonkr  Coordinator,  Office  ofMexicaa 
Affain. 

[FR  Ddc  n-37«86  Fited  11-18-845  am] 

I  Co*  4710-ei-M 


DEPARTMEfCT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificatas 
of  Public  Convanianca  and  Nacaaaity 
and  Foreign  Air  Carriar  Parmits  Filed 
Under  Subpart  Q  During  ttw  Waek 
Ended  Novambar  a,  1991 

The  following  application  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
procedural  regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  applications,  or 
motions  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  number:  47822. 

Date  filed:  November  5. 1991. 

Due  date  for  answers,  conforming 
applications,  or  motion  to  modify  scope: 
December  3. 1991. 

Description:  Application  of  Aero 
Transporte  S.A..  pursuant  to  section  402 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  authorizing  it  to  provide 
scheduled  foreign  air  transportation  of 
property  (cargo)  and  mail  from  Lima, 
Peru  to  Miami.  Florida  via  Panama  City, 
Panama,  Guayaquil.  Ecuador  (blind 
sector),  and  Bogota  and  Gali,  Colombia 
(bUnd  sectors)  and  return. 

Docket  number  47824. 

Date  filed-  November  6. 1991. 

Due  dote  for  answers,  conforming 
applications,  or  motion  to  modify  scope: 
December  4. 1991. 

Description:  Application  of  American 
Dream  Airlines,  kic..  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  scheduled 
interstate  and  overseas  air 
transportation  of  persons,  property,  and 
mail  between  points  in  the  United 
States,  its  territories  and  possessions 
(inchuiing  the  District  of  Columbia). 

Docket  Dumber  47825. 

Date  filed:  November  6, 1991. 

Due  dote  for  answers,  conforming 
applications,  or  motion  to  modify  scope: 
December  4. 1991. 

Description:  Application  of  Air 
Tramat  A.T„  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the  . 
Regulation*,  applies  for  an  amended 
foreign  sir  carrier  permit  for  authority  to 
condoct  scheduled  international  air 
service  between  Montreal  (Mirabel), 


Quebec,  on  the  one  hand.  aod.Fort 
Lauderdale.  Florida,  on  the  other  hand. 

Docket  number  47828. 

Date  filed:  November  7, 1991. 

Due  date  for  answers,  conforming 
applications,  or  motion  to  modify  scope: 
December  5, 1991. 

Description:  Application  of  Airmark 
Aviation.  Inc..  pursuant  to  section 
401(d)(3),  of  the  Act  and  subpart  Q  of 
the  Regulations  applies  for  a  certificole 
of  public  convenience  and  necessity 
authorizing  interstate  and  overseas 
charter  air  transportation. 

Docket  number  47829. 

Date  filed:  November  7. 1991. 

Due  date  for  ansv^era,  conforming 
applications,  or  motion  to  modify  scope: 
December  5, 1991. 

Description:  Application  of  Airmark 
Aviation,  Inc.,  pursuant  to  section 
401(dK3)  of  the  Act  and  subpart  Q  of  the 
Regulations  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  interstate  and  overseas 
charter  air  transportation  of  persons, 
property  and  mail;  between  any  point  in 
any  State  in  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  and  any 
point  outside  thereof. 

Docket  number  47831. 

Date  filed:  November  8, 1991. 

Due  date  for  artswen.  conforming 
applications,  or  motion  to  modify  scope: 
December  6. 1991. 

Description:  Application  of  USAir. 
Inc..  pursuant  to  section  401  of  the  Act 
and  subpart  Q  of  the  Regulatiom 
requests  renewal  of  the  Charlotte,  North 
Carolina — London.  United  Kingdom 
authority  in  its  certificate  for  Route  524 
for  8  period  of  five  years. 
PhyllU  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
(FR  Doc  91-27723  Filed  11-18-91.  &45  am] 
MLUNQ  coot  4t10-«I-M 


Office  of  Haarlnga 

(Docket  47830] 

Pan  American  World  Airways,  Inc.; 
Notica  of  Aaalgnmant  of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  fudge  Burton  S. 
Kolka  AU  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-50,  room  9228. 
Department  of  Transportation,  400 
Seventh  Sfrfjet,  SW.,  Washington  DC 
20590.  Telephone:  120Z)  360-2142. 
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Dated:  November  12, 1991. 
|ohn  ].  Mathias, 

Chief  Administrative  Law  fud^. 
|FR  Doc.  91-27724  Filed  11-18-91:  &45  am| 

BIUJNQCOOC  4t10-«3-ll 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Bureau  of  the  Public  Debt 

Privacy  TKct  of  1974,  As  Amended; 
System  of  Records 

AGENCY:  Department  of  the  Treasury. 
Fiscal  Service.  Bureau  of  the  Public 
Debt. 

action:  Notice  of  system  of  records: 
Treasury/BPD  .006— Health  Service 
Program  Records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  under  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended,  of 
records  maintained  at  the  Bureau  of  the 
Public  Debt — Health  Service  Program 
Records.  This  system  contains 
information  on  individuals  who  receive 
health  services  from  the  Health  Unit  at 
the  Savings  Bond  Operations  Office  in 
Parkersburg.  West  Virginia.  The  system 
does  not  infringe  upon  any  individual's 
privacy  rights  because  of  the  security 
protections  and  the  disclosure 
restrictions  imposed  by  the  Privacy  Act. 
The  Bureau's  systems  of  records  were 
last  published  on  March  1. 1988.  at  53  FR 
6252. 

DATES:  Comments  must  be  received  no 
later  than  December  19. 1991. 
AOORESSCS:  Send  any  comments  to  D. 
Louise  Bennett,  Disclosure  Officer. 
Bureau  of  the  Public  Debt,  E  Street 
Building,  room  553.  Washington,  DC 
20239-0001.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  copying  at  the 
Department  of  the  Treasury  Library, 
room  5030,  Main  Treasury  Building, 
Washmgton,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  Louise  Bennett.  Disclosure  Officer 
(202)  219-3307. 

SUPPLEMENTARY  INFORMATION: 

Information  in  this  system  of  records 
involves  nonoccupational  visits  to  and 
treatments  of  individuals  by  the  Public 
Debt  Health  Unit  located  at  the  Savings 
Bond  Operations  Office  in  Parkersburg. 
West  Virginia.  In  addition  to  covering 
records  about  Public  Debt  employees, 
this  system  of  records  also  covers 
Federal  employees  of  other 
organizations  located  in  the 
Parkersburg.  West  Virginia  vicinity  who 
are  routinely  treated  and  non-Federal 
individuals  who  may  receive  emergency 


treatment  from  Health  Unit  personnel. 
Information  is  maintained  on  paper  and 
magnetic  media. 

Examples  of  information  which  may 
be  found  in  each  record  are  the 
individual's  name:  office  and  home 
addresses  and  telephone  numbers  of 
individual:  medical  problems;  names  of 
medications:  name,  address,  and 
telephone  number  of  individual's 
physician:  name,  address,  and  telephone 
number  of  hospital;  name,  address,  and 
telephone  number  of  emergency  contact: 
and  information  from  the  individual's 
personal  physician. 

A  system  report,  as  required  by  5 
U.S.C.  5S2a(r)  of  the  Privacy  Act.  has 
been  submitted  to  the  OHIce  of 
Management  and  Budget  (OMB)  and 
Congress  pursuant  to  Appendix  I  to 
OMB  Circular  A-130.  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  dated  December  12, 
1985. 

Ddted:  November  a  1991. 
David  M.  Nummy, 

Acting  Assistant  Secretary  (Management). 

Tr«asury/BPD  .006 

SYSTEM  NAME: 

Health  Service  Program  Records. 

SYSTEM  LOCATION: 

Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg,  West  Virginia  26106. 

CATEOOttlES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Bureau  of  the  Public  Debt 
employees  who  receive  services  under 
the  Federal  Employee  Health  Services 
Program  from  the  Public  Debt  Health 
Unit  at  the  Savings  Bond  Operations 
Office  in  Parkersburg.  West  Virginia. 

(2)  Federal  employees  of  other 
organizations  in  the  Parkersburg,  West 
Virginia  vicinity  who  receive  services 
under  the  Federal  Employee  Health 
Services  Program  from  the  Public  Debt 
Health  Unit  at  the  Savings  Bond 
Operations  Office  in  Parkersburg,  West 
Virginia. 

(3)  Non-Federal  individuals,  such  as 
members  of  the  public  visiting  the  credit 
union  or  cafeteria  or  non-Federal 
personnel  working  in  the  building,  who 
may  receive  emergency  treatment  from 
the  Public  Debt  Health  Unit  at  the 
Savings  Bond  Operations  Office  in 
Parkersburg,  West  Virginia. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  is  comprised  of  records 
developed  as  a  result  of  an  individual's 
utilization  of  services  provided  under 
the  Federal  Government's  Health 
Service  Program.  These  records  contain 
information  such  as:  Examination, 


diagnostic,  and  treatment  data; 
laboratory  findings;  nutrition  and 
dietetic  files:  nursing  notes; 
immunization  records;  names, 
addresses,  and  telephone  numbers  of 
individual;  name,  address,  and 
telephone  number  of  individual's 
physician;  name,  address,  and  telephone 
number  of  hospital;  name,  address,  and 
telephone  number  of  emergency  contact; 
and  information  obtained  from  the 
individual's  physician. 

Note:  This  system  docs  not  cover  records 
related  to  counseling  for  drug,  alcohol,  or 
other  problems  covered  by  System  No. 
Treasur>7BPD  .005— Employee  Assistance 
Records.  Medical  records  relating  to  a 
condition  of  employment  or  an  on-the-job 
occurrence  are  covered  by  the  OfFice  of 
Personnel  Management's  System  of  Records 
No.  OPM/GOVT-10— Employee  Medical  File 
System  Records, 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  5  U.S.C.  7901. 

PURPOSES: 

These  records  document  an 
individual's  utilization  on  a  voluntary 
basis  of  health  services  provided  under 
the  Federal  Government's  Health 
Service  Program  at  the  Health  Unit  at 
the  Bureau  of  the  Public  Debt  in 
Parkersburg,  West  Virginia.  Data  is    - 
necessary  to  ensure  proper  evaluation, 
diagnosis,  treatment,  and  referral  to 
maintain  continuity  of  care;  a  medical 
history  of  care  received  by  the 
individual;  planning  for  further  care  of 
the  individual;  a  means  of 
communication  among  health  care 
members  who  contribute  to  the 
individual's  care;  a  legal  document  of 
health  care  rendered;  a  tool  for 
evaluating  the  quality  of  health  care 
rendered. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to: 

a.  Medical  personnel  under  a  contract 
agreement  with  Public  Debt; 

b.  A  Federal,  State,  or  local  public 
health  service  agency,  as  required  by 
applicable  law,  concerning  individuals 
who  have  contracted  certain 
communicable  diseases  or  conditions. 
Such  information  is  used  to  prevent 
further  outbreak  of  the  disease  or 
condition; 

c.  Appropriate  Federal,  State,  or  local 
agencies  responsible  for  investigation  of 
an  accident,  disease,  medical  condition. 
or  injury  as  required  by  pertinent  legal 
authority; 
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d.  The  Department  of  Justice  in 
connection  with  lawsuits  in  which  the 
Department  of  l)ie  Treasury  is  a  party  or 
hds  an  interest: 

e.  A  Federal  agency  responsible  for 
administering  benefits  programs  in 
connection  with  a  claim  for  benefits 
filed  by  an  employee; 

f.  A  Congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual; 

g.  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
nngotiations,  or  in  response  to  a 
subpoena  or  in  connection  with  criminal 
law  proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVASILrrv: 

These  records  are  retrieved  by  the 
name  of  the  individual  to  whom  they 
pertain. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
secured  room  with  access  limited  to 
Health  Unit  personnel  whose  duties 
require  access.  Medical  personnel  under 
a  contract  agreement  who  have  access 
to  these  records  are  required  to  maintain 
adequate  safeguards  with  respect  to 
such  records. 

RETENTION  AND  DISPOSAL: 

Records  of  the  Health  Unit  are 
maintained  for  6  years  from  the  date  of 
the  last  entry  and  then  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Administration, 
Bureau  of  the  Public  Debt,  Savings  Bond 
Operations  Office,  Parkersburg.  West 
Virginia  26106. 

NOTIFICATION  PROCEDURE: 

Individuals  may  submit  their  requests 
for  determination  if  the  system  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  under  "Record 
Access  Procedures."  Requests  must  be 
made  in  compliance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request,  but  will 
be  answered  to  the  extent  possible. 

RECORD  ACCESS  PROCEDURES: 

(1)  A  request  for  access  to  records 
should  be  in  writing,  signed  by  the 


individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  If  the  individual  is 
seeking  access  in  person,  identity  may 
be  established  by  the  presentation  of  a 
single  official  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signature.  If  the  individual  is  seeking 
access  by  mail,  identity  may  be 
established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity. 
(2)  The  request  should  be  submitted  to 
the  following;  Director,  Division  of 
Administration.  Bureau  of  the  Public 
Debt.  Savings  Bond  Operations  Office. 
Parkersburg.  West  Virginia  26106.  (3) 
The  request  must  state  whether  the 
requester  wishes  to  be  notified  that  the 
record  exists  or  desires  to  inspect  or 
obtain  a  copy  of  the  record.  If  a  copy  of 
the  record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
documents  in  accordance  with  31  CFR 
1.26(d)(2)(ii). 

CONTESTING  RECORD  PROCEDURES: 

(1]  A  request  by  an  individual 
contesting  the  content  of  records  or  for 
correction  of  records  should  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  the  request  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  If  the  request  is  made  in  person, 
identity  may  be  established  by  the 
presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  instead  showing  a  name 
and  signature.  If  the  request  is  made  by 
mail,  identity  may  be  established  by  the 
presentation  of  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy 
of  an  official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity. 
(2)  The  initial  request  should  be 
submitted  to  the  following:  Director, 
Division  of  Administration,  Bureau  of 
the  Public  Debt.  Savings  Bond 
Operations  Office.  Parkersburg,  West 
Virginia  26106.  (3)  The  request  should 
specify:  (a)  The  dates  of  records  in 
question,  (b)  the  specific  records  alleged 
to  be  incorrect,  (c)  the  correction 
requested,  and  (dj  the  reasons  therefor. 
(4)  The  request  must  include  any 


available  evidence  in  support  of  the 
request. 

Appeals  from  an  Initial  Denial  of  a 
Request  for  Correction  of  Records:  (1) 
An  appeal  from  an  initial  denial  of  a 
request  for  correction  of  records  must  be 
in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  individual  is  making  an  appeal  in 
person,  identity  may  be  established  by 
the  presentation  of  a  single  o^icial 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  witl^out  the 
photograph  but  instead  showing  a  name 
and  signature.  If  the  individual  is 
making  an  appeal  by  mail,  identity  may 
be  established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity. 

(2)  Appellate  determinations  will  be 
made  by  the  Commissioner  of  the  Public 
Debt  or  the  delegate  of  such  officer. 
Appeals  made  by  mail  should  be 
addressed  to,  or  delivered  personally  to: 
Piivacy  Act  Amendment  Appeal.  Chief 
Counsel.  Burecu  of  the  Public  Debt,  999 
E  Street,  NW.,  room  503,  Washington, 
DC  20239-0001  (or  as  otherwise 
provided  for  in  the  applicable  appendix 
to  31  CFR  part  1,  Subpart  C),  within  35 
days  of  the  individual's  receipt  of  the 
initial  denial  of  the  requested  correction. 

(3)  An  appeal  must  also  specify:  (a)  The 
records  to  which  the  appeal  relates,  (b) 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (c)  the 
date  that  the  initial  denial  of  the  request 
for  correction  was  received.  (4)  An 
appeal  must  also  specify  the  reasons  for 
the  requester's  disagreement  with  the 
initial  denial  of  correction  and  must 
include  any  applicable  supporting 
evidence. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies;  laboratory  reports  and  test 
results;  Health  Unit  physicians,  nurses, 
and  other  medical  technicians  who  have 
examined,  tested,  or  treated  the 
individual;  the  individual's  personal 
physician;  other  Federal  employee 
health  units:  and  other  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
|FR  Doc.  91-27757  Filed  ll-lS-91;  8:4!>  am] 
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Internal  Revenu*  Service 

Information  Reporting  Program 
Advisory  Committee,  Meetn\g 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTKMt:  Nolice  of  open  meeting. 

There  will  be  a  meeting  of  the 
Information  Reporting  Program 
Advisory  Committee  (IRPAC)  on 
Wednesday.  December  4. 1991.  The 
meeting  will  be  held  in  room  3313  of  the 
internal  Revenue  Ser\ice  Building.  The 
building  is  located  at  1111  Constitution 
Avenue,  Northwest.  Washington.  DC 
The  meeting  will  begin  at  10:30  a.m.,  and 
end  at  4:30  pjn.  A  draft  version  of  the 
agenda  follows: 

Agenda  for  Meeting  on  December  4. 
1991 

10:30    Welcome. 

10:45    Opening  remarks  4  presentation 

of  IRP  Quality  Awards. 
12.00    IRPAC  Luncheon — in  camera. 
01:30    Information  reporting  program 

initiatives  I. 
03:00  Break. 
03:15    Information  reporting  program 

initiatii'es  11. 
04:00    Comments  and  questions  from 

the  public  and  press. 
04:15    Closing  remarks. 
04J0    Ad)oum. 

Note:  Last  minute  changes  to  the  day  or 
order  of  topic  discussion  arc  possible  and 
could  prevent  efTecfhe  advance  notice. 

The  meeting  which  will  be  open  to  the 
public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  IRPAC  and  IRS 
officials.  Due  to  the  limited  conference 
space,  notification  of  intent  to  attend  the 
meeting  must  be  made  with  Kate 
LaBuda  no  later  than  November  27,1991. 
Ms.  LaBuda  may  be  reached  at  202-566- 
8542  (not  toll-free). 

iM)ORESSES:  If  you  would  like  to  have 
IRPAC  consider  a  written  statement, 
please  write  to  Kale  LaBuda  at  IRS.  IRP 
Planning  and  Management  Staff,  EX:I:P. 
room  2011. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kate  LaBuda.  202-5UMi542  (not  a  toll- 
free  number). 


Dated:  November  14, 1991 
|ohn  F.  Davtin. 

DirrctorlnformaliGn  Reporting  Program. 
|FR  Doc.  91^27786  Filed  11-18-91:  0:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

|DocKetNa301-*2] 

Thailand  Copyright  Enforcement 

agency:  Office  of  the  United  States 

Trade  Representative. 

action:  Notice  of  request  for  public 

comment. 

SUMMARr.  The  U.S.  Trade 
Representative  (USTR)  is  seeking 
further  public  comment  on  acts,  policies 
and  practices  of  the  Government  of 
Thailand  concerning  the  enforcement  of 
copyrights  in  that  country,  in  particular 
whether  such  practices  are 
unreasonable  and  burden  or  restrict  U.S. 
commerce,  and  if  so,  what  responsive 
action,  if  any.  should  be  taken  pursuant 
to  section  301  of  the  Trade  Act  of  1974. 
as  amended,  ("the  Trade  Act"). 
DATES:  Written  comments  from 
interested  persons  are  due  on  December 
19. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Chairman,  Section  301 
Committee.  Office  of  the  United  States 
Trade  Representative,  room  223,  600 
17th  Street.  NW..  Washington.  DC. 
20506. 

FOR  FURTHER  INFORMATION  CONTACT 
Peter  Collins,  Director  for  Southeast 
Asian  Affairs.  (202)  395-«813,  or 
Catherine  Field.  Associate  General 
Counsel;  (202)  305-3432.  Office  of  the 
U.S.  Trade  Representative,  600 17th 
Street,  NW..  Washington.  DC  20506. 
SUPPLEMENTARY  INFORMATION:  On 
December  21. 1990,  the  USTR  initiated 
an  investigation  of  the  Thai 
government's  acts,  policies  and 
practices  relating  to  the  enforcement  of 
copyrights.  By  Federal  Register  notice 
dated  January  X  1991  (56  FR  292),  USTR 
invited  written  public  comments  on  the 
Thai  government's  acts,  policies  and 
practices  related  to  the  enforcement  of 
copyrights  and  whether  these  acts, 
policies  and  practices  constituted  a 
burden  or  restriction  on  U.S.  commerce. 
The  U.S.  Government  has  held  and  will 
continue  to  hold  consultations  with  the 
Thai  government  on  this  matter,  with  the 
objective  of  resolving  the  issue  before 
December  21, 1991. 


Section  304  of  the  Trade  Act  requires 
the  USTR  in  this  case  to  determine  by 
December  21, 1991,  whether  the  Thai 
government's  acts,  policies  and 
practices  are  unreasonable  and  burden 
or  restrict  U.S.  commerce.  If  that 
determination  is  affirmative,  the  USTR 
must  determine  what  action,  if  any,  to 
lake  under  section  301  in  response. 


Public  Comment 

The  USTR  invites  all  interested 
persons  to  submit  comments  on  the 
required  determinations.  Comments  will 
be  considered  in  recommending  any 
determination  or  action  under  section 
301  to  the  USTR.  Written  comments 
previously  provided  by  interested 
persons  in  response  to  the  January  3, 
1991,  Federal  Register  notice  (56  FR  292) 
need  not  be  resubmitted  and  will  be 
treated  as  though  they  were  provided  in 
response  to  this  notice  unless  they  are 
modified  or  withdrawn. 

All  written  comments  must  be  filed  in 
accordance  with  15  CFR  200&8  and  are 
due  December  19, 1991.  Comments  must 
be  in  English  and  provided  in  twenty 
(20)  copies  to:  Chairman,  section  301 
Committee,  room  223,  Office  of  the  U.S. 
Trade  Representative,  600  17lh  Street. 
NW.,  Washington.  DC  20506. 

Written  comments  will  be  placed  in  a 
file  (Docket  301-82)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
(Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  20  copies,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
summary  shall  be  placed  in  the  public 
file.)  The  docket  shall  be  available  for 
public  inspection  at  the  USTR  Reading 
Room,  room  101,  Office  of  the  United 
States  Trade  Representative.  600 17th 
Street,  NW..  Washington.  DC.  An 
appointment  to  review  the  docket  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
p.m.  and  from  1  p.m.  to  4  p.m.,  Monday 
to  Friday  (except  holidays). 
Daniel  M.  Price. 
Deputy  General  Counsel. 
(FR  Doc  91-27499  Filed  11-' 8-91;  145  am| 
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contains  notices  of  meetings  publistied 
under  the  "Govemment  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(o)(3). 


coMMOomr  futures  traoino 

COMMISSION 

-HME  AND  DATE:  11:00  a.m.,  Friday. 

December  6, 1991. 

PU^CE:  2033  K  St.,  NW..  Washington. 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  91-27861  Filed  11-14-91;  5:07  pmf 

MUJNO  COOC  •M1-41-M 

coMMOorrY  futures  tradinq 

COMMISSION  ' 

TIME  AND  date:  11:00  a.m.,  Friday, 

December  13, 1991. 

place:  2033  K  St..  NW.  Washington,  DC. 

8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters.  j 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
loan  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  91-27862  Filed  11-14-91:  5:07  pm| 

BILLING  COOC  MST-OI-M 

coMMOorrY  FtrruRES  trading 

COMMISSION  . 

TIME  AND  date:  11:00  a.m..  Friday,  I 

December  20, 1991. 
PLACE:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
status:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  91-27863  Filed  11-14-91;  5:07  pmj 

BILUNG  COOC  US1-01-M 

COMMODITY  FUTURES  TRAOINO 

COMMISSION 

TIME  AND  date:  11:00  a.m..  Friday. 

December  27. 1991. 


place:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATfON:  Jean  A.  Webb.  254-6314 

)ean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  91-27064  Filed  11-14-91:  8:43  am] 

BiLUNa  COOC  esst-oi-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday.  November  21, 1991 

November  14, 1991. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  November  21, 1991.  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
room  856.  at  1919  M  Street,  NW., 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject. 

1 — Common  Carrier^-T'/V/e;  In  the  Matter  of 
Computer  HI  Remand  Proceedings:  Bell 
Operating  Company  Safeguards  and  Tier  I 
Local  Exchange  Compony  Safeguards  (CC 
Docket  No.  90-623).  Summary:  The 
Commission  will  consider  adoption  of  a 
Report  and  Order  concerning  the 
regulatory  safeguards  for  the  Bell 
Opera  ;ing  Companies  provision  of 
enhanced  services. 

2 — Common  Carrier — Title:  In  the  Matter  of 
the  Bell  Operating  Companies'  Further 
Open  Network  Architecture  (ONA) 
Amendments  (CC  Docket  No.  88-2.  Phase 
I).  Summary:  The  Commission  will  consider 
adoption  of  a  Memorandum  Opinion  and 
Order  regarding  the  Bell  Operating 
Companies'  further  ONA  amendments. 

3 — Common  Carr'er — Title:  In  the  Matter  of 
Intelligent  Networks.  Summary:  The 
Commission  will  consider  beginning  an 
inquiry'  regarding  Intelligent  Networks. 

4 — Mass  Media — Title:  Amendment  of  Part 
73  of  the  Commission's  Rules  to  Modify 

■   Processing  Procedures  for  Commercial  FM 
Broadcast  Applications.  Summary:Thc 
Commission  will  consider  adoption  of  n 
Notice  of  Proposed  Rule  Making  to  review 
procedures  lor  processing  commercial  FM 
broadcast  applications. 

5 — Mass  Media — Title:  Conflicts  Between 
Applications  and  Petitions  for  Rulemaking 
10  Amend  the  FM  Table  of  Allotments. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed  Rule 
Making  to  review  procedures  governing 
conflicts  between  rulemaking  petitions  to 
amend  the  FM  Table  of  Allotments  and 
facilities. 


This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab.  Office  of  Public  Affairs, 
telephone  number  (202)  632-5030. 

Federal  Communications  Commission. 

Issued:  November  14. 1991. 
Donna  R.  Searcy, 
Secretary. 

jFR  Doc.  91-27890  Filed  11-15-01:  3:59  pm) 
BIUJNO  COOC  sni-i-M 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday, 
November  25, 1991. 
place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  mcetinj;. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  15, 1991. 
lennifer ).  {ohnson. 
Associate  Sscretary  of  the  Board. 
|FR  Doc.  91-27901  Filed  11-15-91;  3:44  pm| 

BILUNG  CODE  U1»-ei-M 

BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERrr  AGE  CORRIDOR  COMMISSION 

Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  551b  of  title  5,  United 
States  Code,  that  a  meeting  of  the 
Bla-kstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  December  5. 1991. 

The  Commission  was  established 
pursuant  to  Public  Law  9»-647.  The 
purpose  of  the  Commission  is  to  assist 
Federal,  State  and  local  authorities  in 
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the  development  and  implementation  of 
an  integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
.  Corridor. 

The  meeting  will  convene  at  7J0O  p.m. 
at  the  Northbridge  Primary  School. 
Cross  Street  Northbridge.  MA  for  the 
following  reasons: 

1.  Executive  Cofnmittee  Report/Budger 
Update 

2.  FY92  Work  Plan 


3.  Public  Comment  Period 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
lames  Pepper.  Executive  Director. 
Blackstone  River  Valley  ^ialional 
Heritage  Corridor  Commission.  P.O.  Box 


.  34.  Uxbridge.  MA  0156%  Telephone 
(508)  278-9400. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James 
Pepper.  Executive  Director  of  the 
Commission  at  the  address  below. 
Naacy  L  Brittaia. 

Executirp  Dirvctor,  Blackstone  River  Valhy 
National  Heritage  Corridor  Commission. 
(FR  Doc.  91-27900  Filed  11-15-91: 1:19  pmj 
BttxMQ  coot  *>r»-T%-n 


Tuesday 
November  19,  1991 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  131 

Amendments  to  the  Water  Quality 
Standards  Regulation;  Compliance  With 
CWA  Section  303(cK2KB);  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

4a  CFR  Part  131 
(WH-FRL-4029-2] 

Amendments  to  ttw  Water  Quality 
Standards  Regulation  To  Establish  tt>e 
Numeric  Criteria  for  Priority  Toxic 
Pollutants  Necessary  to  Bring  All 
States  Into  Compliance  With  Section 
303<cK2KB) 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rulemaking 
w  ould  promulgate  the  chemical-speciric, 
nnmeric  criteria  for  priority  toxic 
pollutants  necessary  to  bring  all  States 
into  compliance  with  the  requirements 
of  section  303(c)(2)(B)  of  the  Clean  . 
Water  Act  (CWA).  States  which  have 
been  determined  by  EPA  to  fully  comply 
with  section  303(c)(2)(B)  requirements 
would  not  be  affected  by  today's 
proposed  rulemaking. 

The  proposed  rulemaking  addresses 
several  situations.  For  a  few  States  EPA 

V  ould  promulgate  only  a  limited  number 
of  criteria  because  the  Agency 
previously  identiHed,  in  disapproval 
letters  to  such  States,  the  specific 
priority  toxic  pollutants  that  require  new 
Oi  revised  criteria.  For  these  States.  EPA 
w  ould  promulgate  Federal  criteria  only 
for  the  priority  toxic  pollutants  which 
require  new  or  revised  criteria.  In  the 

V  ast  majority  of  States,  EPA  would 
promulgate,  at  a  minimum,  broadly 
applicable  Federal  criteria  for  all 
priority  toxic  pollutants  for  which  EPA 
has  issued  section  304(a]  water  quality 
criteria  guidance  and  that  are  not  the 
subject  of  approved  State  criteria. 

For  those  priority  toxic  pollutants 
ir.cluded  in  today's  proposed  rulemaking 
V.  here  the  section  304(a)  criteria 
idcommendation  is  based  on 
carcinogenicity,  the  proposed  criteria 
are  based  on  an  incremental  one  in  one 
million  cancer  risk  level  (i.e..  10"*). 

The  primary  focus  of  this  rule  is  the 
inclusion  of  the  water  quality  criteria  for 
pollutant(s)  in  State  standards  as 
necessary  to  support  water  quality- 
based  control  programs.  The  Agency  is 
accepting  comment  on  the  criteria 
proposed  in  today's  rule.  However, 
Congress  has  established  a  very 
ambitious  schedule  for  the  promulgation 
of  the  final  criteria.  The  statutory 
deadline  in  section  303(c)(4)  clearly 
indicates  that  Congress  intended  the 
Agency  to  move  very  expeditiously 
when  Federal  action  is  warranted.  The 
Agency  believes  that  the  limited  time 
available  for  promulgation  of  the 


regulation  can  be  used  most  efficiently 
and  effectively  by  addressing  those 
issues  that  have  not  already  come 
before  the  Agency. 

DATES:  All  written  comments  received 
on  or  before  December  19, 1991,  will  be 
considered  in  the  preparation  of  any 
final  rulemaking. 

A  public  hearing  will  be  held  on 
December  19, 1991,  in  Washington,  DC, 
beginning  at  9  a.m.  The  hearing  officer 
reserves  the  right  to  limit  oral  testimony 
to  10  minutes,  if  necessary. 

ADDRESSES:  Comments,  in 
quadruplicate,  on  this  proposed  rule 
should  be  addressed  to  William  R. 
Diamond,  Director,  Standards  and 
Applied  Science  Division  (WH-585). 
Office  of  Science  and  Technology.  401  M 
Street,  SW.,  Washington,  DC  20460 
(Telephone:  202-260-1315).  The  public 
may  inspect  the  administrative  record 
for  this  rulemaking,  including 
documentation  supporting  the  aquatic 
life  and  human  health  criteria,  and  all 
comments  received  on  this  proposed 
rule  at  EPA's  Public  Information 
Reference  Unit,  EPA  Library,  room  2904, 
Waterside  Mall,  401  M  Street.  SW.. 
Washington,  DC  20460  (Telephone:  202- 
260-5926)  on  weekdays  during  the 
Agency's  normal  business  hours  of  8 
a.m.  to  4:30  p.m.  Each  of  EPA's  ten 
Regional  offices  will  also  have  copies 
for  public  inspection  and  copying  of  the 
administrative  records  for  the  States  in 
that  Region.  These  records  will  be 
available  in  the  Water  Management 
Divisions  of  each  respective  Regional 
office.  A  reasonable  fee  will  be  charged 
for  photocopies. 

The  public  hearing  will  be  held  in  the 
EPA  auditorium,  401  M  Street,  SW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  K.  Sabock  or  R.  Kent  Ballentine. 
Telephone  202-260-1315. 
SUPPLEMENTARY  INFORMATION: 

This  preamble  is  organized  according 
to  the  following  outline: 

A.  Introduction  and  Overview 

1.  Introduction 

2.  Overview 

B.  Statutory  and  Regulatory  Background 

1.  Pre-Water  Qualify  Act  Amendments  of 
1987  (P.L  100-4) 

2.  The  Water  Quality  Act  Amendments  of 
1987  (P.L  10O-4) 

a.  Description  of  the  New  Requirements 

b.  EPA's  Initial  Implementing  Actions  for 
Sections  303(c)  and  304(1) 

3.  EPA's  Program  Guidance  for  Section 
303(c)(2)(B) 

4.  Revisions  to  the  Water  Quality 
Standards  Regulation  to  Incorporate  the 
Requirements  of  Section  303(c)(2)(B) 

C.  State  Actions  Pursuant  to  Section 

303(c)(2)(B) 


D.  Determining  Slate  Compliance  With 

Section  303(c)(2)(B) 

1.  EPA's  Review  of  State  Water  Quality 
Standards  for  Toxics 

2.  Determining  Current  Compliance  Status 

E.  Rationale  and  Approach  for  Developing 

Today's  Proposed  Rulemaking 

1.  Legal  Basis 

2.  Approach  for  Developing  Today's 
Proposed  Rulemaking 

3.  Approach  for  Stales  That  Fully  Comply 
Subsequent  to  Issuance  of  Today's 
Proposed  Rulemaking 

F.  Derivation  of  Proposed  Criteria 

1.  Section  304(a)  Criteria  Process 

2.  Aquatic  Life  Criteria 

3.  Criteria  for  Human  Health 

4.  Section  304(a)  Human  Health  Criteria 
Ebccluded 

5.  Cancer  Risk  Level  Proposed  | 

6.  Applying  EPA's  Nationally  Derived 
Criteria  to  State  Waters 

G.  Description  of  the  Proposed  Rule 

1.  Scope 

2.  EPA  Criteria  for  Priority  Toxic  Pollutants 

3.  Applicability 

H.  Specific  Issues  for  Public  Comment 
I.  Executive  Order  12291 
J.  Regulatory  Flexibility  Act 
K.  Paperwork  Reduction  Act 

A.  Introduction  and  Overview 

1.  Introduction  | 

This  section  of  the  preamble 
introduces  the  topics  which  are 
addressed  subsequently  and  provides  a 
brief  overview  of  EPA's  basis  and 
rationale  for  proposing  to  promulgate 
Federal  criteria  for  priority  toxic 
pollutants.  Section  B  of  this  preamble 
presents  a  description  of  the  evolution 
of  the  Federal  Government's  efforts  to 
control  toxic  pollutants  beginning  with  a 
discussion  of  the  authorities  in  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  Also  described  in 
some  detail  is  the  development  of  the 
water  quality  standards  review  and 
revision  process  which  provides  for 
establishing  both  narrative  goals  and 
enforceable  numeric  requirements  for 
controlling  toxic  pollutants.  This 
discussion  includes  the  recent  changes 
enacted  in  the  1987  Clean  Water  Act 
Amendments  which  are  the  basis  for 
this  proposed  rulemaking.  Section  C 
summarizes  State  efforts  since  1987  to 
comply  with  the  requirements  of  Section 
303(c)(2)(B).  Section  D  describes  EPA's 
procedure  for  determining  whether  a 
State  has  fully  complied  with  Section 
303(c)(2)(B).  Section  E  sets  out  the 
rationale  and  approach  for  developing 
today's  proposed  rulemaking,  including 
a  discussion  of  EPA's  legal  basis. 
Section  F  describes  the  development  of 
the  criteria  included  in  today's  proposed 
rulemaking.  Section  G  summarizes  the 
provisions  of  the  proposed  rule  and 
Section  H  highlights  certain  issues 
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•aised  by  the  propoaal  for  public 
comment.  Sections  I,  |.  and  K  address 
the  requirements  of  Executive  Order 
12291.  the  Regulatory  Flexibility  Act 
and  the  Paperwixk  Reduction  Act 
respectively.  SecHon  L  provides  a  list  of 
subjects  covered  in  today's  proposed 
rulemaking. 

2.  Overview 

Today's  proposed  rulemaking  to 
establish  Federal  toxics  criteria  for 
States  is  important  for  a  number  of 
environmental  programmatic  and  legal 
reasons. 

First  control  of  toxic  pollutants  in 
surface  waters  is  an  important  priority 
to  achieve  the  Clean  Water  Act's  goals 
and  objectives.  The  most  recent 
National  Water  Quality  Inventory 
indicates  that  one-third  of  monitored 
river  miles,  lake  acres,  and  coastal 
waters  have  elevated  levels  of  toxics. 
Forty-seven  States  and  Territories  have 
reported  elevated  levels  of  toxic 
pollutants  in  fish  tissues.  States  have 
issued  a  total  of  586  fishing  advisories 
and  135  bans,  attributed  mostly  to 
industrial  discharges  and  land  disposal. 

The  absence  of  State  water  quality 
standards  for  toxic  pollutants 
undermines  EPA's  overall  toxic  control 
efforts  to  address  these  problems. 
Without  clearly  established  water 
quality  goals,  tlie  effectiveness  of  many 
of  EPA's  water  programs  is  jeopardized. 
Permitting,  enforcement,  coastal  water 
quality  improvement,  fish  tissue  quality 
protection,  certain  nonpoint  source 
controls,  drinking  water  quality 
protection,  and  ecological  protection  ail 
depend  to  a  significant  extent  on 
complete  and  adequate  water  quality 
standards.  Numeric  criteria  for  toxics 
are  essential  to  the  process  of 
controlling  toxics  because  they  allow 
States  and  EPA  to  evaluate  the 
adequacy  of  existing  and  potential 
control  measures  to  protect  aquatic 
ecosystems  and  human  health.  Formally 
adopted  standards  form  the  legal  basis 
for  including  water  quality-based 
effiuent  limitations  in  NPDES  permits  to 
control  toxic  pollutant  discharges.  The 
critical  importance  of  controlling  toxic 
pollutants  has  been  recognized  by 
Congress  and  is  refiected,  in  part,  by  the 
addition  of  section  303(c)(2)(B)  to  the 
Act.  Congressional  impatience  with  the 
pace  of  State  toxics  control  programs  is 
well  documented  in  the  legislative 
history  of  the  1987  CWA  amendments. 
In  order  to  protect  human  health, 
aquatic  ecosystems,  and  successfully 
implement  toxics  controls.  EPA  believes 
that  all  actions  which  are  available  to 
the  Agency  must  be  taken  to  ensure  that 
all  necessary  numeric  criteria  for 


priority  toxic  pollutants  are  established 
in  a  timely  manner. 

Second,  as  States  and  EPA  continue 
the  transition  from  an  era  of  primarily 
technology-based  controls  to  an  era  in 
which  technology-based  controls  are 
integrated  with  water  quality-based 
controls,  it  is  important  that  EPA 
ensures  timely  compliance  with  CWA 
requirements.  An  active  Federal  role  is 
essential  to  assist  States  in  getting  in 
place  complete  toxics  criteria  as  part  of 
their  pollution  control  programs.  V/hile 
most  States  recognize  the  need  for 
enforceable  water  quality  standards  for 
toxic  pollutants,  their  recent  adoption 
efforts  have  often  been  stymied  by  a 
variety  of  factors  including  limited 
resources,  competing  environmental 
priorities,  and  difficult  scientific,  policy 
and  legal  challenges.  Although  many 
water  quality  criteria  for  toxic  pollutants 
have  been  available  since  1980  and  the 
water  quality  standards  regulation  has 
required  State  adoption  of  numeric 
criteria  for  toxic  pollutants  since  1963 
(see  40  CFR  131.11),  a  preliminary 
assessment  of  the  water  quality 
standards  for  all  States  in  February  of 
1990  showed  that  only  six  States  had 
established  fully  acceptable  criteria  for 
toxic  pollutants.  This  rate  of  toxics 
criteria  adoption  is  contrary  to  the  CWA 
requirements  and  is  a  reflection  of  the 
difficulties  faced  by  States.  EPA  should 
exercise  its  CWA  authorities  to  assist 
States  in  such  circumstances. 

EPA's  proposed  action  will  also  help 
restore  equity  among  the  States.  The 
CWA  is  designed  to  ensure  all  waters 
are  sufficiently  clean  to  protect  public 
health  and  the  environment.  The  CWA 
allows  some  flexibility  and  differences 
among  States  in  their  adopted  and 
approved  water  quality  standards,  but  it 
was  not  designed  to  reward  inaction 
and  inability  to  meet  statutory 
requirements. 

Although  most  States  have  made 
some  progress  toward  satisfying  CWA 
requirements,  many  appear  to  have 
failed  to  fully  comply  with  section 
303(c)(2)(B).  The  CWA  assigns  EPA  the 
legal  responsibility  to  promulgate 
standards  where  necessary  to  meet  the 
requirements  of  the  Act.  Where  States 
have  not  satisfied  the  CWA  requirement 
to  adopt  water  quality  standards  for 
toxic  pollutants,  which  was  re- 
emphasized  by  Congress  in  1987,  it  is 
imperative  that  EPA  take  action. 

EPA's  ability  to  oversee  State 
standards-setting  activities  and  to 
correct  deficiencies  in  State  water 
quality  standards  is  critical  to  the 
effective  implementation  of  section 
303(c)(2)(B).  This  proposed  rulemaking  is 
a  necessary  and  important  component  of 


EPA's  implementation  of  section 
303(c)(2)(B)  as  well  as  EPA's  overall 
efforts  to  control  toxic  pollutants  in 
surface  waters. 

B.  Statutory  and  Regulatory  Background 

1.  Pre-Watcr  Quality  Act  Amendments 
of  1967  (Pub.  L  100-4) 

Section  303(c)  of  the  1972  Federal 
Water  Pollution  Control  Act 
Amendments  (FWPCA)  (33  U.S.C. 
1313(c))  established  the  statutory  basis 
for  the  current  water  quality  standards 
program.  It  completed  the  transition 
from  the  previously  established  program 
of  water  quality  standards  for  interstate 
waters  to  one  requiring  standards  for  al! 
surface  waters  of  the  United  States. 

Although  the  major  innovation  of  the 
1972  FWPCA  was  technology-based 
controls.  Congress  maintained  the 
concept  of  water  quality  standards  both 
as  a  mechanism  to  establish  goals  for 
the  Nation's  waters  and  as  a  regulatory 
requirement  when  standardized 
technology  controls  for  point  source 
discharges  and/or  nonpoint  source 
controls  were  inadequate.  In  recent 
years  these  so-called  water  quality- 
based  controls  have  received  new 
emphasis  by  Congress  and  EPA  in  the 
continuing  quest  to  enhance  and 
maintain  water  quality  to  protect  the 
public  health  and  welfare. 

Briefly  stated,  the  key  elements  of 
section  303(c)  are: 

(a)  A  water  quality  standard  is 
defined  as  the  designated  beneficial 
uses  of  a  water  segment  and  the  water 
quality  criteria  necessary  to  support 
those  uses:  ! 

(b)  The  minimum  beneficial  uses  to  be 
considered  by  States  in  establishing 
water  quality  standards  are  specified  as 
public  water  supplies,  propagation  of 
fish  and  wildlife,  recreation,  agricultural 
uses,  industrial  uses  and  navigation: 

(c)  A  requirement  that  State  standards 
must  protect  public  health  or  welfare, 
enhance  the  quality  of  water  and  sen'e 
the  purposes  of  the  Clean  Water  Act: 

(d)  A  requirement  that  States  must 
review  their  standards  at  least  once 
each  three  year  period  using  a  process 
that  includes  public  participation: 

(e)  The  process  for  EPA  review  of 
State  standards  which  may  ultimately 
result  in  the  promulgation  of  a 
superseding  Federal  rule  in  cases  where 
a  State's  standards  are  not  consistent 
with  the  applicable  requirements  of  the 
CWA.  or  in  situations  where  the  Agency 
determines  Federal  standards  are 
necessary  to  meet  the  requirements  of 
the  AcL 

Another  major  innovation  in  the  1972 
FWPCA  was  the  establishment  of  the 
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Natioiu!  FoUutant  Discharge 
Elimination  System  (NPDES)  which 
requires  point  source  dischargers  to 
obtain  a  permit  before  legally 
discha.-gip.g  to  the  waters  of  the  United 
States.  In  addition  to  the  permit  limits 
established  on  the  basis  of  technology 
(e.g.  effluent  limitations  guidelines),  the 
Act  requires  dischargers  to  meet 
instream  water  quality  standards.  (See 
section  301  (b)(1)(C),  33  U.S.C. 
1311lb)(l)(C)). 

Thus  water  quality  standards  serve  a 
dual  function  under  the  Clean  Water 
Act  regulatory  scheme.  Standards 
establish  narrative  and  numeric 
definitions  and  quantification  of  the 
Act's  goals  and  policies  (see  section  101, 
33  U.S.C.  1251)  which  provide  a  basis  for 
identifying  impaired  waters.  Water 
quality  standards  also  establish 
regulatory  requirements  which  are 
translated  into  specific  discharge 
requirements.  In  order  to  fulfill  this 
critical  function,  adopted  State  criteria 
must  contain  sufficient  parametric 
coverage  to  protect  both  human  health 
and  aquatic  life. 

In  its  initial  efforts  to  control  toxic 
pollutants,  the  FWPCA.  pursuant  to 
section  307,  required  EPA  to  designate  a 
hst  of  toxic  pollutants  and  to  establish 
toxic  pollutant  effluent  standards  based 
on  a  formal  rulemaking  record.  Such 
rulemaking  required  formal  hearings, 
including  cross-examination  of 
witnesses.  EPA  struggled  with  this 
unwieldy  process  and  ultimately 
promulgated  effluent  standards  for  six 
toxic  pollutants,  pollutant  families  or 
mixtures.  (See  40  CFR  part  129.) 
Congress  amended  section  307  in  the 
1977  Clean  Water  Act  Amendments  by 
endorsing  the  Agency's  alternative 
procedure  of  regulating  toxic  pollutants 
by  use  of  effluent  limitatior.guidelines, 
by  amending  the  procedure  for 
establishing  toxic  pollutant  effluent 
standards  to  provide  for  more  flexibility 
in  the  hearing  process  for  establishing  a 
record,  and  by  directing  the  Agency  to 
include  sixty-five  specific  pollutants  or 
classes  of  pollutants  on  the  toxic 
pollutant  list.  EPA  published  the 
required  list  on  January  31, 1978  (43  FR 
4109).  This  toxic  pollutant  list  was  the 
basis  on  which  EPA's  efforts  on  criteria 
development  for  toxics  was  focused. 

During  planning  efforts  to  develop 
effluent  Umitation  guidelines  and  water 
quality  criteria,  the  list  of  sixty-five 
toxic  pollutants  was  judged  too  broad  as 
some  of  the  pollutants  were,  in  fact, 
general  families  or  classes  of  organic 
compounds  consisting  of  many 
individual  chemicals.  EPA  aelected  key 
chemicals  of  concern  within  the  65 
families  of  pollutants  and  identified  a 


more  specific  list  of  129  priority  toxic 
pollutants.  Three  volatile  chemicals 
were  removed  from  the  list  (see  48  FR 
2266.  January  8, 1981;  46  FR  10723. 
February  4. 1981)  so  that  at  present  there 
are  126  priority  toxic  pollutants.  This  list 
is  published  as  Appendix  A  to  40  CFR 
part  423. 

Another  critical  section  of  the  1972 
FWPCA  was  section  304(a)  (33  U.S.C. 
1314(a)).  Section  304(a)(1)  provides,  in 
pertinent  part,  that  EPA 

•  •  *  shall  develop  and  publish  *  *  * 
criteria  for  water  quality  accurately  reflecting 
the  latest  scientific  knowledge  (A)  on  the 
kind  and  extent  of  all  identifiable  effects  on 
health  and  welfare  including,  but  not  limited 
to.  plankton,  fish,  shellfish,  wildlife,  plant  life, 
shorelines,  beaches,  esthetics,  and  recreation 
which  may  be  expected  from  the  presence  of 
pollutants  in  any  body  of  water,  *  *  *  and 
(C)  on  the  effects  of  pollutants  on  biological 
community  diversity,  productivitv,  and 
stability.  '  *  * 

In  order  to  avoid  confusion,  it  must  be 
recognized  that  the  Clean  Water  Act 
uses  the  term  "criteria"  in  two  separate 
ways.  In  section  303(c).  which  is 
discussed  above,  the  term  is  part  of  the 
definition  of  a  water  quality  standard. 
That  is.  a  water  quality  standard  is 
comprised  of  designated  uses  and  the 
criteria  necessary  to  protect  those  uses. 
Thus,  States  are  required  to  adopt 
regulations  or  statutes  which  contain 
legally  achievable  criteria.  However,  in 
section  304(a).  the  term  criteria  is  used 
in  a  scientific  sense  and  EPA  develops 
recommendations  which  States  consider 
in  adopting  regulatory  criteria. 

In  response  to  this  legislative  mandate 
and  an  earlier  similar  statutory 
requirement.  EPA  and  a  predecessor 
agency  have  produced  a  series  of  water 
quality  criteria  documents.  Early 
Federal  efforts  were  Water  Quality 
Criteria  (1968  "Green  Book")  and 
Quality  Criteria  for  Water  (1976  "Red 
Book").  EPA  also  sponsored  a  contract 
effort  with  the  National  Academy  of 
Science — National  Academy  of 
Engineering  which  resulted  in  Water 
Quality  Criteria.  1972  (1973  "Blue 
Book").  These  early  efforts  were 
premised  on  the  use  of  literature 
reviews  and  the  collective  scientific 
judgment  of  Agency  and  advisory 
panels.  However,  when  faced  writh  the 
list  of  65  toxic  pollutants  and  the  need  to 
develop  criteria  for  human  health  as 
well  as  aquatic  life,  the  Agency 
determined  that  new  procedures  were 
necessary.  Continued  reliance  solely  on 
existing  scientific  literature  was  now 
inadequate,  since  for  many  pollutants 
essential  information  was  not  available. 
EPA  scientists  developed  formal 
methodologies  for  establishing 
scientifically  defensible  criteria.  These 


were  subjected  to  review  by  the 
Agency's  Science  Advisory  Board  and 
the  public.  This  effort  culminated  on 
November  28, 1980.  when  the  Agency 
published  criteria  development 
guidelines  for  aquatic  life  and  for  human 
health,  along  with  criteria  for  64  toxic 
pollutants.  (See  45  FR  79318.)  Since  that 
initial  publication,  the  aquatic  life 
methodology  was  slightly  amended  (50 
FR  30784,  July  29, 1985)  and  additional 
criteria  were  proposed  for  public 
comment  and  finalized  as  Agency 
criteria  guidance.  EPA  summarized  the 
available  criteria  information  in  Quality 
Criteria  for  Water  1986  (1986  "Gold 
Book ")  which  is  updated  from  time-to- 
time.  However,  the  individual  criteria 
documents,  as  updated,  are  the  official 
guidance  documents. 

EPA's  criteria  documents  provide  a 
comprehensive  toxicological  evaluation 
of  each  chemical.  For  toxic  pollutants, 
the  documents  tabulate  the  relevant 
acute  and  chronic  toxicity  information 
for  aquatic  life  and  derive  the  criteria 
maximum  concentrations  (acute  criteria) 
and  criteria  continuous  concentrations 
(chronic  criteria)  which  the  Agency 
recommends  to  protect  aquatic  life 
resources.  For  human  health  criteria,  the 
document  provides  the  appropriate 
reference  doses,  and  if  appropriate  the 
carcinogenic  slope  factors,  and  derives 
recommended  criteria.  The  details  of 
this  process  are  described  more  fully  in 
a  following  part  of  this  preamble. 

Programmatically.  EPA's  initial  efforts 
were  aimed  at  converting  a  program 
focused  on  interstate  waters  into  one 
addressing  all  interstate  and  intrastate 
surface  waters  of  the  United  States. 
Guidance  was  aimed  at  the  inclusion  of 
traditional  water  quality  parameters  to 
protect  aquatic  life  (e.g..  pH, 
temperature,  dissolved  oxygen  and  a 
narrative  "free  from  toxicity"  provision), 
recreation  (e.g..  bacteriological  criteria) 
and  general  aesthetics  (e.g..  narrative 
"free  from  nuisance'  provisions).  EPA 
also  required  State  adoption  of  an 
antidegradation  policy  to  maintain 
existing  high  quality  or  ecologically 
unique  waters  as  well  as  maintain 
improvements  in  water  quality  as  they 
occur. 

The  initial  water  quality  standards 
regulation  was  actually  a  part  of  EPA's 
water  quality  management  regulations 
implementing  section  303(e)  (33  U.S.C. 
1313(e))  of  the  Act.  It  was  not 
comprehensive  and  did  not  address 
toxics  or  any  other  criteria  specifically. 
Rather,  it  simply  required  States  to 
adopt  appropriate  water  quality  criteria 
necessary  to  support  designated  uses. 
(See  40  CFR  130.17  as  promulgated  in  40 
FR  55334,  November  28. 1975). 
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After  several  years  of  effort  and  faced 
with  increasing  public  and 
Congressional  concerns  about  toxic 
pollutants,  EPA  realized  that  proceeding 
under  section  307  of  the  Act  would  not 
comprehensively  address  in  a  timely 
manner  the  control  of  toxics  through 
either  toxic  pollutant  effluent  standards 
or  effluent  limitations  guidelines 
because  these  controls  are  only 
applicable  to  specific  types  of 
discharges.  EPA  sought  a  broader,  more 
generally  applicable  mechanism  and 
decided  to  vigorously  pursue  the 
alternative  approach  of  EPA  issuance  of 
scientific  water  quality  criteria 
documents  which  States  could  use  to 
adopt  enforceable  water  quality 
standards.  These  in  turn  could  be  used 
as  the  basis  for  establishing  State  and 
EPA  permit  discharge  limits  pursuant  to 
section  301(b)(1)(C)  which  requires 
NPDES  permits  to  contain 

'  *  *  any  more  stringent  limitation,  including 
those  necessary  to  meet  water  quality 
standards  *  *  *,  or  required  to  implement 
iny  applicable  water  quality  standard 
established  pursuant  to  this  Act. 

Thus,  the  adoption  by  States  of 
appropriate  toxics  criteria  applicable  to 
their  surface  waters,  such  as  those 
recommended  by  EPA  in  its  criteria 
documents,  would  be  translated  by 
regulatory  agencies  into  point  source 
permit  limits.  Through  the  use  of  water 
quality  standards,  all  discharges  of 
toxics  are  subject  to  permit  limits  and 
not  just  those  discharged  by  particular 
industrial  categories.  In  order  to 
facilitate  this  process,  the  Agency 
amended  the  water  quality  standards 
regulation  to  explicitly  address  toxic 
criteria  requirements  in  State  standards 
The  culmination  of  this  effort  was  the 
promulgation  of  the  present  water 
quality  standards  regulation  on 
November  8. 1983  (40  CFR  part  131.  48 
FR  51400). 

The  current  water  quality  standards 
regulation  (40  CFR  part  131)  is  much 
more  comprehensive  than  its 
predecessor.  The  regulation  addresses  in 
detail  both  the  beneficial  use  component 
and  the  criteria  component  of  a  water 
quality  standard.  Section  131.11  of  the 
regulation  requires  States  to  review 
available  information  and. 

*  *  *  to  identify  specific  water  Iradies  where 
toxic  pollutants  may  be  adversely  a  Meeting 
water  quality  or  the  attainment  of  the 
designated  water  use  or  where  the  levels  of 
toxic  pollutants  are  at  a  level  to  warrant 
concern  and  must  adopt  criteria  for  such 
toxic  pollutants  applicable  to  the  water  body 
sufficient  to  protect  the  designated  use. 

The  regulation  provided  that  either  or 
both  numeric  and  narrative  criteria  may 


be  appropriately  used  in  water  quality 
standards. 

EPA's  water  quality  standards 
emphasis  since  the  early  1980's  reflected 
the  increasing  importance  placed  on 
controlling  toxic  pollutants.  States  were 
strongly  encouraged  to  adopt  criteria  in 
their  standards  for  the  priority  toxic 
pollutants,  especially  where  EPA  had 
published  criteria  guidance  under 
Section  304(a)  of  the  Act. 

Under  the  statutory  scheme,  during 
the  3-year  triennial  review  period 
following  EPA's  1980  publication  of 
water  quality  criteria  for  the  protection 
of  human  health  and  aquatic  life,  States 
should  have  reviewed  those  criteria  and 
adopted  standards  for  many  priority 
toxic  pollutants.  In  fact,  State  response 
to  EPA's  criteria  publication  and  toxics 
initiative  was  disappointing.  A  few 
States  adopted  large  numbers  of 
numeric  toxics  criteria,  although 
primarily  for  the  protection  of  aquatic 
life.  Most  other  States  adopted  few  or  no 
water  quality  criteria  for  priority  toxic 
pollutants.  Some  relied  on  a  narrative 
"free  from  toxicity"  criterion,  and  so- 
called  "action  levels"  for  toxic 
pollutants  or  occasionally  calculated 
site-specific  criteria.  Few  States 
addressed  the  protection  of  human 
health  by  adopting  numeric  human 
health  criteria. 

In  support  of  the  November.  1983, 
water  quality  standards  rulemaking, 
EPA  issued  program  guidance  entitled. 
Water  Quality  Standards  Handbook 
(December  1983)  simultaneously  with 
the  publication  of  the  final  rule.  The 
foreword  to  that  guidance  noted  EPA's 
two-fold  water  quality  based  approach 
to  controlling  toxics:  chemical  specific 
numeric  criteria  and  biological  testing  in 
whole  effluents  or  ambient  waters  to 
comply  with  narrative  "no  toxics  in 
toxic  amounts"  standards.  More 
detailed  programmatic  guidance  on  the 
application  of  biological  testing  was 
provided  in  the  Technical  Support 
Document  for  Water  Quality  Based 
Toxics  Control  (TSD)  (EPA  440/4-85- 
032,  September  1985).  This  document 
provided  the  needed  information  to 
convert  chemical  specific  and 
biologically  based  criteria  into  water 
quality  standards  for  ambient  receiving 
waters  and  permit  limits  for  discharges 
to  those  waters.  The  TSD  focused  on  the 
use  of  bioassay  testing  of  effluents  (so- 
called  whole  effluent  testing  or  WET 
methods)  to  develop  effluent  limitations 
within  discharge  permits.  Such  effluent 
limits  were  designed  to  implement  the 
"free  from  toxicity"  narrative  standards 
in  State  water  quality  standards.  The 
TSD  also  focused  on  water  quality 
standards.  Procedures  and  policy  were 
presented  for  appropriate  design  flows 


for  EPA's  section  304(a)  acute  and 
chronic  criteria.  EPA  revised  the  TSD. 
(Technical  Support  Document  for  Water 
Quality-based  Toxics  Control.  EPA  505/ 
2-90-001.  March  1991.)  A  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  April  4, 1991  (56  FR 
13827).  All  references  in  this  Preamble 
are  to  the  revised  TSD. 

The  Water  Quality  Standards 
Handbook  and  the  "TSD  are  examples  of 
EPA's  efforts  and  assistance  that  were 
intended  to  help,  encourage  and  support 
the  States  in  adopting  appropriate  water 
quality  standards  for  the  protection  of 
their  waters  against  the  deleterious 
effects  of  toxic  pollutants.  In  some 
States,  more  and  more  numeric  criteria 
for  toxics  were  being  included  as  well 
as  more  aggressive  use  of  the  "free  from 
toxics"  narratives  in  setting  protective 
NPDES  permit  limits.  However,  by  the 
time  of  Congressional  consideration  and 
action  on  the  CWA  reauthorization, 
most  States  had  adopted  few,  if  any, 
water  quality  standards  for  priority 
toxic  pollutants. 

State  practices  of  developing  case-by- 
case  effluent  limits  using  procedures 
that  were  not  standardized  in  State 
regulations  made  it  difficult  to  ascertain 
whether  such  procedures  were 
consistently  applied.  The  use  of 
approaches  to  control  toxicity  that  did 
not  rely  on  the  statewide  adoption  of 
numeric  criteria  for  the  priority  toxic 
pollutants  generated  frustration  in 
Congress.  Senator  Robert  Stafford,  first 
chairman  and  then  ranking  minority 
member  of  the  authorizing  committee, 
noted  during  the  Senate  debate: 

An  important  problem  in  this  regard  it  that 
few  States  have  numeric  ambient  criteria  for 
toxic  pollutants.  The  lack  of  ambient  criteria 
(for  toxic  pollutants)  make  it  impossible  to 
calculate  additional  discharge  limitations  for 
toxics  *  *  *  It  is  vitally  important  that  the 
water  quality  standards  program  operate  in 
such  a  way  that  it  supports  the  objectives  of 
the  Clean  Water  Act  to  restore  and  maintain 
the  integrity  of  the  Nation's  Waters, 
(bracketed  material  added).  A  Legislative 
History  of  the  Water  Quality  Act  of  1967 
(Pub.  L 100-4).  Senate  Print  100-144,  L'SGPO, 
November  1968  at  page  1324. 

Other  comments  in  the  legislative 
history  similarly  note  the  Congressional 
perception  that  the  States  were  failing  to 
aggressively  address  toxics  and  that 
EPA  was  not  using  its  oversight  role  to 
push  the  States  to  move  more  quickly 
and  comprehensively.  Thus  Congress 
developed  the  water  quality  standards 
amendments  to  the  Clean  Water  Act  for 
reasons  similar  to  those  strongly  stated 
during  the  Senate  debate  by  a  chief 
sponsor.  Senator  John  Chaffee, 
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A  cornerstone  of  the  bill'*  new  toxic 
poti  >lion  control  reqi-irement*  is  the  so  called 
beyond-BAT  program.  *  *  *  Adopting  the 
beyond  BAT  provisions  will  assure  that  EPA 
continues  to  move  forward  rapidly  on  the 
program.  *  *  *  If  we  are  going  to  repair  the 
damage  to  these  water  bodies  that  have 
become  highly  degraded  as  a  result  of  toxic 
substances,  we  are  going  to  have  to  move 
forward  expeditiously  on  this  beyond-BAT 
program.  The  Nation  cannot  tolerate  endless 
delays  and  negotiations  between  EPA  and 
States  on  this  program.  Both  entities  mast 
move  aggressively  in  taking  the  necessary 
steps  to  make  this  program  work  within  the 
time  frame  established  by  this  Bill  *  *  *  Ibid 
at  page  1309. 

This  Congressional  impatience  with 
the  pace  of  State  and  EPA  progress  and 
an  appreciation  that  the  lack  of  State 
standards  for  toxics  undermined  the 
effectiveness  of  the  entire  CWA-based 
scheme,  resulted  in  the  1987  adoption  of 
stringent  new  water  quality  standard 
provisions  in  the  Water  Quality  Act 
amendments. 

2.  The  Water  Quality  Act  Amiendments 
cf  1987  (Pub.  L  100-4) 

a.  Description  of  the  New  Requirements 

The  1987  Amendments  to  the  Clean 
Water  Act  added  section  303(c)(2][B) 
which  provides: 

Whenever  a  State  reviews  water 
quality  standards  pursuant  to  paragraph 
(1)  of  this  subsection,  or  revises  or 
adopts  new  standards  pursuant  to  this 
paragraph,  such  State  shall  adopt 
criteria  for  all  toxic  pollutants  listed 
pursuant  to  section  307(a)(1)  of  this  Act 
for  which  criteria  have  been  published 
under  section  304(a).  the  discharge  or 
presence  of  which  in  the  affected  waters 
could  reasonably  be  expected  to 
interfere  with  those  designated  uses 
adopted  by  the  State,  as  necessary  to 
support  such  designated  uses.  Such 
criteria  shall  be  specific  numerical 
criteria  for  such  toxic  pollutants.  Where 
such  numerical  criteria  are  not 
available,  whenever  a  State  reviews 
water  quality  standards  pursuant  to 
paragraph  (1).  or  revises  or  adopts  new 
standards  pursuant  to  this  paragraph, 
such  State  shall  adopt  criteria  based  on 
biological  monitoring  or  assessment 
methods  consistent  with  information 
published  pursuant  to  section  304(a)(8). 
Nothing  in  this  section  shall  be 
construed  to  limit  or  delay  the  use  of 
effluent  limitations  or  other  permit 
conditions  based  on  or  involving 
biological  monitoring  or  assessment 
methods  or  previously  adopted 
numerical  criteria. 

b.  EPA's  Initial  Implementing  Actions 
for  Sections  303(c)  and  304(1) 

This  new  requirement  to  the  existing 
water  quality  standards  review  and 


revision  process  of  section  303(c)  did  not 
change  the  existing  procedural  or  timing 
provisions.  For  example,  section 
303(c)(1)  still  requires  that  States  review 
their  water  quality  standards  at  least 
once  each  3  year  period  and  transmit  the 
results  to  EPA  for  review.  EPA's 
oversight  and  promulgation  authorities 
and  statutory  schedules  in  section 
303(c)(4)  were  likewise  unchanged. 
Rather,  the  provision  required  the  States 
to  place  heavy  emphasis  on  adopting 
numeric  chemical-specific  criteria  for 
toxic  pollutants  (i.e..  rather  than  just 
narrative  approaches)  during  the  next 
triennial  review  cycle.  As  discussed  in 
the  previous  section.  Congress  was 
frustrated  that  States  were  not  using  the 
numerous  section  304(a)  criteria  that 
EPA  had  developed,  and  was  continuing 
to  develop,  to  assist  States  in  controlling 
the  discharge  of  priority  toxic  pollutants. 
Congress  therefore  look  an  usual  action; 
for  the  first  time  in  the  history  of  the 
Clean  Water  Act,  it  explicitly  mandated 
that  States  adopt  numeric  criteria  for 
specific  toxic  pollutants. 

In  response  to  this  new  Congressional 
mandate,  EPA  redoubled  its  efforts  to 
promote  and  assist  State  adoption  of 
water  quality  standards  for  priority 
toxic  pollutants.  EPA's  efforts  included 
the  development  and  issuance  of 
guidance  to  the  States  on  acceptable 
implementation  procedures  for  several 
new  sections  of  the  Act,  including 
Sections  303(c)(2)(B)  and  304(1). 

The  1987  CWA  Amendments  added 
to,  or  amended,  other  CWA  sections 
related  to  toxics  control.  Section  304(1) 
(33  U.S.C.  1314(1))  was  an  important 
corollary  amendment  because  it 
required  States  to  take  actions  to 
identify  waters  adversely  affected  by 
toxic  pollutants,  particularly  those 
waters  entirely  or  substantially 
impaired  by  point  sources.  Section  304(1) 
entitled  "Individual  Control  Strategies 
for  Toxic  Pollutants."  requires  in  part, 
that  States  identify  and  list  walerbodies 
where  the  designated  uses  specified  in 
the  applicable  water  quality  standards 
cannot  reasonably  be  expected  to  be 
achieved  because  of  point  source 
discharge  of  toxic  pollutants.  For  each 
segment  so  identified,  the  State  is 
required  to  develop  individual  control 
strategies  to  reduce  the  discharge  of 
toxics  from  point  sources  so  that  in 
conjunction  with  existing  controls  on 
point  and  nonpoint  sources,  water 
quality  standards  will  be  attained.  To 
assist  the  States  in  identifying  waters 
under  section  304(1).  EPA's  guidance 
listed  a  number  of  potential  sources  of 
available  data  for  States  to  review. 
States  generally  assembled  data  for  a 
broad  spectrum  of  pollutants,  including 
the  priority  toxic  pollutants,  which  could 


be  useful  in  complying  with  sections 
304(1)  and  303(c)(2)(B).  In  fact,  between 
February  1988  and  October  1988.  EPA 
assembled  pollutant  candidate  lists  for 
section  304(1)  which  were  then 
transmitted  to  each  jurisdiction.  Thus, 
each  State  had  a  preliminary  list  of 
pollutants  that  had  been  identified  as 
present  in,  or  discharged  to,  surface 
waters.  Such  lists  were  limited  by  the 
quantity  and  distribution  of  available 
effluent  and  ambient  monitoring  data  tor 
priority  toxic  pollutants.  This  listing 
exercise  further  emphasized  the  need  for 
water  quality  standards  for  toxic 
pollutants.  Lack  of  standards  increased 
the  difficulty  of  identifying  impaired 
waters.  On  the  positive  side,  the  data 
gathered  in  support  of  the  304(1)  activity 
proved  helpful  in  identifying  those 
polhitants  most  obviously  in  need  of 
water  quality  standards. 

EPA,  in  devising  guidance  for  section 
303(c)(2)(B).  attempted  to  provide  the 
maximum  flexibility  in  its  options  that 
not  only  complied  with  the  express 
statutory  language  but  also  with  the 
ultimate  congressional  objective:  Prompt 
adoption  of  numeric  toxics  criteria.  EPA 
believed  that  flexibility  was  important 
so  that  each  State  could  comply  with 
section  303(c)(2)(B),  accommodate  its 
existing  water  quality  standards 
regulatory  approach,  and  not  violate  the 
resource  constraints  specific  to  the 
State.  These  options  are  described  in  the 
next  Section  of  this  preamble.  EPA's 
program  guidance  was  issued  in  final 
form  on  December  12. 1988  but  was  not 
substantially  different  from  earlier 
drafts  available  for  review  by  the  States. 
The  availability  of  the  guidance  was 
published  in  a  Federal  Register  notice  on 
January  5, 1989  (54  FR  346). 

3.  EPA's  Program  Guidance  for  Section 
303(c)(2)(B) 

EPA's  section  303(c)(2)(B)  program 
guidance  identified  three  options  that 
could  be  used  by  a  State  to  meet  the 
requirement  that  the  State  adopt  toxic 

pollutant  criteria the  discharge  or 

presence  of  which  in  the  affected  waters 
could  reasonably  be  expected  to 
interfere  with  those  designated  uses 
adopted  by  the  State,  as  necessary  to 
support  such  designated  uses." 

Option  1.  Adopt  statewide  numeric 
criteria  in  State  Water  Quality 
Standards  for  all  section  307(a)  toxic 
pollutants  for  which  EPA  has  developed 
criteria  guidance,  regardless  of  whether 
the  pollutants  are  known  to  be  present. 

This  option  is  the  most  comprehensive 
approach  to  satisfy  the  statutory 
requirements  because  it  would  include 
all  of  the  priority  toxic  pollutants  tor 
which  EPA  has  prepared  section  304(a) 
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criteria  guidance  for  either  or  both 
aquatic  life  protection  and  human  health 
protection.  In  addition  to  a  simple 
adoption  of  EPA's  section  304(a) 
guidance  as  standards,  a  State  must 
select  a  risk  level  for  those  toxic 
pollutants  which  EPA  believes  are 
carcinogens  (i.e.,  that  cause,  or  may 
cause  cancer  in  humans).  EPA  also 
recommended  that  States  should 
supplement  this  comprehensive 
approach  with  a  water  quality  standard 
variance  and/or  a  site-specific  criteria 
methodology  to  provide  the  opportunity 
for  flexibility  in  applying  criteria. 

Many  States  found  this  option 
attractive  because  it  ensured 
comprehensive  coverage  of  the  priority 
toxic  pollutants  with  scientifically 
defensible  criteria  without  the  need  to 
conduct  a  resource-intensive  evaluation 
of  the  particular  segments  and 
pollutants  requiring  criteria  or  future 
prevalence  of  priority  toxic  pollutants  in 
their  waters.  It  was  also  determined  this 
option  would  not  be  more  costly  to 
dischargers  than  the  other  options 
because  permit  limits  would  only  be 
based  on  the  regulation  of  the  particular 
toxic  pollutants  in  their  discharges  and 
not  on  the  total  listing  in  the  water 
quality  standards.  Thus,  actual  permit 
limits  should  be  the  same  under  any  of 
the  options. 

Option  2.  Adopt  chemical-specific 
numeric  criteria  for  priority  toxic 
pollutants  that  are  the  subject  of  EPA 
section  304(a)  criteria  guidance,  where 
the  State  determines  based  on  available 
information  that  the  pollutants  are 
present  or  discharged  and  can 
reasonably  be  expected  to  interfere  with 
designated  uses. 

This  option  results  in  the  adoption  of 
numeric  water  quality  standards  for 
some  subset  of  those  pollutants  for 
which  EPA  has  issued  section  304(a) 
criteria  guidance  based  on  a  review  of 
current  information.  To  satisfy  this 
option,  the  guidance  recommended  that 
States  use  the  data  gathered  during  the 
section  304(1)  water  quality  assessments 
as  a  starting  point  to  identify  those 
water  segments  that  need  water  quality 
standards  for  priority  toxic  pollutants. 
That  data  would  be  supplemented  by  a 
State  and  public  review  of  other  data 
sources  to  ensure  sufficient  breadth  of 
coverage  to  meet  the  statutory  objective. 
Among  the  available  data  to  be 
reviewed  were:  (1)  Ambient  water 
monitoring  data,  including  those  for  the 
water  column,  sediment,  and  aquatic  life 
[e.g.,  fish  tissue  data);  (2)  NPDES  permit- 
applications  and  permittee  self- 
monitoring  reports:  (3)  effluent  guideline 
development  documents,  many  of  which 
contain  priority  toxic  pollutant  scans:  (4) 


pesticide  and  herbicide  application 
information  and  other  records  of 
pesticide  or  herbicide  inventories:  (S) 
public  water  supply  source  monitoring 
data  noting  pollutants  with  maximum 
contaminant  levels  (MCLs);  and  (6)  any 
other  relevant  information  on  toxic 
pollutants  collected  by  Federal,  State, 
industry,  agencies,  academic  groups,  or 
scientific  organizations.  EPA  also 
recommended  that  States  adopt  a 
translator  provision  similar  to  that 
described  in  Option  3  but  applicable  to 
all  chemicals  causing  toxicity,  and  not 
just  priority  toxic  pollutants. 

This  Option  2  review  resulted  in  a 
State  proposing  new  or  revised  water 
quality  standards  and  providing  an 
opportunity  for  public  review  and 
comment  on  the  pollutants,  criteria,  and 
water  bodies  included.  Throughout  this 
process,  EPA's  Regional  Offices  were 
available  to  assist  States  by  providing 
additional  guidance  and  technical 
assistance  on  applying  EPA's  ' 

recommended  criteria  to  particular 
situations  in  the  States. 

Option  3.  Adopt  a  procedure  to  be 
applied  to  a  narrative  water  quality 
standard  provision  prohibiting  toxicity 
in  receiving  waters.  Such  procedures 
would  be  used  by  the  State  in 
calculating  derived  numeric  criteria 
which  must  be  used  for  all  purposes 
under  section  303(c)  of  the  CWA.  At  a 
minimum,  such  criteria  need  to  be 
developed  for  section  307(a)  toxic 
pollutants,  as  necessary  to  support 
designated  uses,  where  these  pollutants 
are  discharged  or  present  in  the  affected 
waters  and  could  reasonably  be 
expected  to  interfere  with  designated 
uses. 

The  combination  of  a  narrative 
standard  (e.g.,  "free  from  toxics  in  toxic 
amounts")  and  an  approved  translator 
mechanism  as  part  of  a  State's  water 
quality  standards  satisfies  the 
requirements  of  section  303(c)(2)(B).  As 
noted  above,  such  a  procedure  is  also  a 
valuable  supplement  to  either  option  1 
or  2.  There  are  several  regulatory  and 
scientific  requirements  EPA's  guidance 
specifies  are  essential  to  ensure 
acceptable  scientific  quality  and  full 
involvement  of  the  public  and  EPA  in 
this  approach.  Briefly  stated  these  are: 

•  The  procedure  (i.e.,  narrative 
criterion  and  translator)  must  be  used  to 
calculate  numeric  water  quality  criteria; 

•  The  State  must  demonstrate  to  EPA 
that  the  procedure  results  in  numeric 
criteria  that  are  sufficiently  protective  to 
meet  the  goals  of  the  Act: 

•  The  State  must  provide  for  full 
opportunity  for  public  participation 
during  the  adoption  of  the  procedure; 


•  The  procedure  must  be  formally 
adopted  as  a  State  rule  and  be 
mandatory  in  application:  and 

•  The  procedure  must  be  submitted 
for  review  and  approval  by  EPA  as  part 
of  the  State's  water  quality  standards 
regulation. 

Several  States  currently  apply 
translators  that  have  been  approved  by 
EPA.  The  scientific  elements  of  a 
translator  are  similar  to  EPA's  304(a) 
criteria  methodologies  when  applied  on 
a  site-specific  basis.  For  example, 
aquatic  criteria  are  developed  using  a 
sufficient  number  and  diversity  of 
aquatic  species  representative  of  the 
biological  assemblage  of  a  particular 
water  body.  Human  health  criteria  focus 
on  determining  appropriate  exposure 
conditions  (e.g.  amount  of  aquatic  life 
consumed  per  person  per  day)  rather 
than  underlying  pollutant  toxicity.  The 
results  of  the  procedures  are 
scientifically  defensible  criteria  that  are 
protective  for  the  site's  particular 
conditions.  EPA  review  of  translator 
procedures  includes  an  evaluation  of  the 
scientific  merit  of  the  procedure  using 
the  Section  304(a)  methodolgy  as  a 
guide. 

Ideally,  States  adopting  option  3 
translator  procedures  should  prepare  a 
preliminary  list  of  criteria  and  specify 
the  waters  the  criteria  apply  to  at  the 
time  of  adoption.  Although  under  option 
3  the  State  retains  flexibility  to  derive 
new  criteria  without  revising  the 
adopted  standards,  establishing  this 
preliminary  list  of  derived  criteria  at  the 
time  of  the  triennial  review  will  assist 
the  public  in  determining  the  scope  of 
the  adopted  standards,  and  help  ensure 
that  the  State  ultimately  complies  with 
the  requirement  to  establish  criteria  for 
all  pollutants  that  can  "reasonably  be 
expected"  to  interfere  with  uses.  EPA 
believes  that  States  selecting  solely 
option  3  should  prepare  an  analysis 
similar  to  that  required  of  option  2 
States  at  the  time  of  the  triennial  review. 

EPA's  December  1988  guidance  also 
addressed  the  timing  issue  for  State 
compliance  with  section  303(c)(2)(B). 
The.statutory  directive  was  clear  All 
State  standards  triennial  reviews 
initiated  after  passage  of  the  Act  must 
include  a  consideration  of  numeric  toxic 
criteria. 

The  structure  of  section  303(c)  is  to 
require  States  to  review  their  water 
quality  standards  at  least  once  each 
three  year  period.  Section  303(c)(2)(B) 
instructs  States  to  include  reviews  for 
toxics  criteria  whenever  they  initiate  a 
triennial  review.  EPA  initially  looked  at 
February  4, 1990,  the  3-year  anniversary 
of  the  1987  CWA  amendments,  as  a 
convenient  point  to  index  State 


58426 


Federal  Register  /  Vol.  56,  No.  223  /  Tuesday.  November  19.  1991  /  Proposed  Rules 


compHar  ce.  The  April  19fl0  Federal 
Register  notice  used  this  index  point  for 
the  preliminary  assessment.  However, 
some  States  were  very  nearly 
completing  their  State  administrative 
processes  for  ongoing  reviews  when  the 
1987  amendments  were  enacted  and 
could  not  legally  amend  those 
proceedings  to  address  additional  toxics 
criteria.  Therefore,  in  the  interest  of 
fairness,  and  to  provide  such  States  a 
full  3-year  review  period.  EPA's  FY  1990 
Agency  Operating  Guidance  provided 
that  'By  the  end  of  the  FY  88-90 
triennitun.  States  should  have  completed 
adoption  of  numeric  criteria  to  meet  the 
section  303(c)(2)(B)  requirements."  (p. 
48.)  The  FY  88-90  triennium  ended  on 
September  30. 1990. 

Clean  Water  Act  section  303(c]  does 
not  provide  penalties  for  States  that  do 
not  complete  timely  water  quality 
standards  reviews.  In  no  previous  case 
has  the  EPA  Administrator  found  that 
State  failure  to  complete  a  review  within 
three  years  jeopardized  the  public 
health  or  welfare  to  such  an  extent  that 
promulgation  of  Federal  standards 
pursuant  to  section  303(c)(4)(B]  was 
justified.  The  pre-1987  CWA  never 
mandated  State  adoption  of  priority 
toxic  pollutants  or  other  specific  criteria. 
EPA  relied  on  its  water  quality 
standards  regulation  (40  CFR  131.11]  and 
its  criteria  and  program  guidance  to  the 
States  on  appropriate  parametric 
coverage  in  State  water  quality 
standards,  including  toxic  pollutants. 
However,  because  of  Congressional 
concern  exhibited  in  the  legislative 
history  for  the  1987  Clean  Water  Act 
amendments  regarding  undue  delays  by 
States  and  EPA.  and  because  States 
have  been  explicitly  required  to  adopt 
numeric  criteria  for  appropriate  priority 
toxic  pollutants  since  1963.  the  Agency 
in  this  proposed  rulemaking  is 
proceeding  pursuant  to  section 
303(c)(4)(B)  and  40  CFR  131.22(b). 

4.  Revisions  to  the  Water  Quahty 
Standards  Regulation  to  Incorporate  the 
Requirements  of  Section  303(c)(2)(B) 

In  a  rulemaking  separate  from  today's 
proposal,  EPA  intends  to  propose 
amendments  to  the  Wafer  Quahty 
Standards  Regulation  to  incorporate  the 
requirements  of  section  303(c)(2)(B). 
EPA  views  the  effects  of  that  intended 
rulemaking  to  be  prospective  only. 
EPA's  expected  regulatory  change 
would  provide  principally  more 
consistency  among  the  States  in  their 
approaches  to  adopting  appropriate 
toxic  and  other  criteria  in  future 
inennial  reviews. 

The  current  requirements  for  water 
quality  criteria  in  State  water  quality 
standards  are  addressed  in  40  CFR 


131.11.  EPA's  intended  rulemaking  will 
propose  amendments  to  this  section  and 
incorporate  the  three  options  described 
in  its  December  12. 1988  guidance.  Of 
special  concern  are  the  specific 
requirements  for  the  translator  provision 
described  as  option  3. 

The  current  regulation  at  40  CFR  part 
131  in  conjunction  with  the  statutory 
language  provides  a  clear  and 
unambiguous  basis  and  process  fur 
today's  proposed  Federal  promulgation. 

C  State  Actions  Pursuant  to  Section 
303(c)(2)(B) 

There  has  been  substantial  progress 
by  many  States  in  the  adoption,  and 
EPA  approval,  of  water  quality 
standards  for  toxic  pollutants.  For 
example,  for  freshwater  aquatic  life 
uses,  the  average  number  of  priority 
toxic  pollutants  with  criteria  adopted 
has  tripled  from  ten  per  State  in  1986  to 
thirty  per  State  on  February  4. 1990.  In 
addition,  the  number  of  States  with  at 
least  some  aquatic  life  criteria  adopted 
has  increased  from  thirty-three  in  April 
1986  to  forty-five  as  of  February  4, 1990. 

Furthermore,  virtually  all  States  have 
at  least  proposed  new  toxics  criteria  for 
priority  toxic  pollutants  since  section 
303(c)(2)(B)  was  added  to  the  CWA  in 
February  of  1987.  Unfortunately,  not  all 
such  State  proposals  address,  in  a 
comprehensive  manner,  the 
requirements  of  section  303(c)(2)(B).  For 
example,  some  States  have  proposed  to 
adopt  criteria  to  protect  aquatic  life,  but 
not  human  health:  other  States  have 
proposed  human  health  criteria  which 
do  not  address  major  human  exposure 
pathways.  In  addition,  in  some  cases 
final  adoption  of  proposed  State  toxics 
criteria  which  would  be  approvable  by 
EPA  has  been  substantially  delayed  due 
to  controversial  and  difficult  issues 
associated  with  the  toxics  criteria 
adoption  process.  For  purposes  of 
today's  proposed  rulemaking,  it  is  EPA's 
judgment  that  only  35  States  completed 
actions  which  fully  satisfy  the 
requirements  of  section  303(c)(2)(B]. 

The  difficulties  faced  by  States  in 
adopting  criteria  for  priority  toxic 
pollutants  are  exemplified  by  recent 
State  efforts  to  adopt  criteria  for  the 
priority  toxic  pollutant  2.3,7,8-TCDD 
(dioxin).  As  is  generally  true  of  State 
section  303(c)(2)(B)  efforts.  State  efforts 
to  adopt  numeric  human  health  dioxin 
criteria  have  been  slow  and 
controversial,  but  in  many  respects 
impressive.  For  example,  since  1987,  a 
total  of  34  States  have  adopted  numeric 
human  health  criteria  for  dioxin  which 
have  been  approved  by  EPA.  In  total,  38 
States  have  adopted  numeric  human 
health  criteria  for  dioxin.  Twenty-five  of 
these  38  States  adopted  criteria  during 


calendar  year  1991,  showing  that  the 
pace  of  State  actions  to  adopt  dioxin 
criteria  has  accelerated  substantially. 

The  progress  which  has  been  made  by 
States  in  adopting  dioxin  criteria  is 
particularly  impressive  in  light  of  the 
substantial  attention  and  controversy 
which  has  been  focused  on  such  actions. 
EPA,  States,  dischargers,  environmental 
groups,  and  the  public  at  large  have 
been  involved  in  discussions  concerning 
the  ambient  level  of  protection  that  is 
protective  of  public  health.  In  some 
States,  the  struggle  to  select  an 
appropriate  dioxin  criterion  has  been 
the  major  impediment  to  successful 
completion  of  section  303(c)(2)(B) 
actions. 

At  issue  are  scientific  questions 
specific  to  dioxin.  such  as  determining 
the  carcinogenic  potency  of  the  pollutant 
and  the  extent  to  which  the  pollutant 
tends  to  acciunulate  in  fish  tissues. 
Other  issues  are  generic  to  EPA'S 
human  health  criteria,  such  as 
determining  the  rate  at  which  humans 
consume  fish  and  other  forms  of  aquatic 
life,  and  the  necessity  of  setting  ambient 
criteria  at  levels  which  may  not  be 
detected  by  state-of-the-ari  laboratories. 
Most  of  these  issues  relate,  directly  or 
indirectly,  to  concerns  expressed  by 
dischargers  regarding  the  cost  of 
complying  with  water  quality-based 
effluent  limits  for  dioxin  which,  although 
variable  from  State  to  State,  generally 
are  based  on  State  numeric  water 
quality  criteria  that  allow  only  minute 
quantities  of  dioxin  per  liter  of  water. 
For  example,  twelve  States  have 
adopted  EPA's  recommended  ambient 
water  column  concentration  of  0.013 
picograms  per  liter. 

Currently,  a  total  of  eleven  States 
have  proposed,  or  are  expected  to 
propose,  numeric  human  health-based 
criteria  for  dioxin.  These  States  could 
face  the  same  issues,  obstacles,  and 
resource  requirements  that  the  38  States 
which  previously  adopted  criteria  have 
faced. 

In  summary.  States  have  devoted 
substantial  resources,  and  have  made 
substantial  progress,  in  adopting  new  or 
revised  numeric  criteria  for  priority 
pollutants.  In  so  doing  they  have 
addressed  a  number  of  significant  and 
difficult  issues.  These  issues  and  the 
attendant  controversy  has  accounted,  at 
least  in  part,  for  the  fact  that  22 
jurisdictions  still  have  not  adopted 
numeric  toxics  criteria  that  fully  comply 
Mfith  section  303(c)(2)(B).  For  a  more 
detailed  State-spedfic  outline  of  actions 
taken  in  response  to  section  303(c)(2)(B), 
refer  to  part  III  of  appendix  1.  which 
itemizes  State  actions  to  adopt  toxics 
criteria  for  States  approved  by  EPA  as 
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being  m  fnfl  compliance  as  well  as 
Slates  whirfi  EPA  has  irot  approved  as 
being  in  full  compliance  mtji  aectkm 
303(n)(2){B). 

D.  DetMBuaiag  State  Compliaaoe  With 
Section  1S]Ht^)(B) 

1.  EPA 's  Review  of  State  Water  QuaJity 
Standprds  for  Toxics 

The  EPA  Administrator  has  delegated 
the  responsibility  and  authority  for 
review  and  approval  or  disapproval  of 
all  State  water  qnaHty  standards  actions 
to  the  10  EPA  Regional  Administrators 
(see  40  CFR  131.21).  State  section 
303(c)(2)(B)  actions  are  thus  submitted 
to  the  appropriate  E^A  Regional 
Administrator  for  review  and  approval. 
This  de-centralized  EPA  system  for 
State  water  quality  standards  review 
and  approval  is  guided  by  EPA 
Headquarter's  Office  of  Water,  which 
issues  national  policies  and  guidance  to 
the  States  and  Regions  such  as  the 
annual  Office  of  Water  Operating 
Guidance  and  various  technical 
operating  guidance  manuals. 

For  purposes  of  evaluatiiig  State 
compliance  with  CWA  section 
303(c)(2)(B),  EPA  relied  on  the  language 
of  section  303(c)(2)(B),  the  existing  water 
quality  standards  regulation,  and 
section  303(c)(2)(B)  national  guidance  to 
provide  the  basis  for  EPA  review.  In 
some  cases,  individual  Regions  also 
used  Regional  policies  and  procedures 
in  reviewing  State  section  303(c)(2XB) 
actions.  The  flexibility  provided  by  the 
national  guidance,  coupled  with  subtle 
differences  in  Regional  policies  and 
procedures,  contributed  to  some 
differences  in  the  approaches  taken  by 
States  to  satisfy  section  303(c)(2)(B) 
requirements. 

As  discussed  previously.  EPA's  final 
guidance  on  compliance  with  section 
303(c)(2)(B)  was  developed  to  provide 
States  with  the  necessary  flexibility  to 
allow  State  standards  revisions  that 
would  complement  the  State's  existing 
water  quality  standards  program,  fully 
comply  with  section  303(c)(2)(B-),  and  not 
violate  State-specific  resource 
constraints.  As  guidance,  it  did  not 
contain  clearly  defined  limits  on  the 
range  of  acceptable  approaches,  but 
rather  described  EPA's 
recommendations  on  approaches  States 
could  use  to  satisfj'  the  statutory 
requirements.  Some  innovative  State 
approaches  were  expected  as  well  as 
differences  in  terms  of  criteria  coverage, 
stringency  and  ^plication  procedures. 

Although  the  guidance  provided  for 
State  flexibility,  it  was  also  consistent 
with  existing  water  qnaHty  standards 
regulation  requirements  at  40  CFR  131.11 
that  explicitly  require  State  criteria  to  be 


sufficient  to  protect  designated  uses. 
Such  water  quality  criteria  also  must  be 
based  on  sound  scientific  rationale  and 
support  the  most  sensftive  use 
designated  for  a  water  body. 

The  most  complicated  EPA 
com^ianoe  detemrnnations  involve 
States  that  select  EPA  Options  2  or  3. 
Since  most  States  use  EPA's  Section 
304(a)  criteria  guidance,  4ivhere  States 
select  Option  1.  EPA  normally  is  able  to 
focus  Agencjr  efforts  on  verifying  that  all 
available  EPA  criteria  are  inclnded, 
appropriate  ciincer  risk  levels  are 
selected,  and  thai  sufficient  application 
prooedores  ane  in  place  (e.g.  laboratory 
analytical  methods,  mixing  zones,  flow 
condition,  etc.). 

Howei'er,  for  States  using  EPA's 
Option  2  or  3,  substantially  more  EPA 
evaltiatioB  and  judgment  is  required 
because  the  Agency  xaost  evaluate 
which  priority  pollutants  and.  in  some 
cases,  segments  or  designated  uses, 
require  ntmieric  criteria.  Under  these 
options,  the  State  most  adopt  or  derive 
numeric  criteria  for  priority  toxic 
pollutants  for  which  EPA  has  section 
304(a)  criteria,  "*  *  *  the  discharge  or 
presence  of  which  in  ihe  affected  waters 
could  reasonably  be  expected  to 
interfere  with  those  designated  uses 

adopted  by  the  State The 

necessary  justification  and  the  ultimate 
coverage  and  acceptability  of  a  State's 
actions  vary  State-to-State  because  of 
differences  in  the  adequacy  of  available 
monitoring  information,  local  water 
bodies  use  designations,  the  effluent  and 
nonpoint  source  controls  in  plaoe,  and 
different  approaches  to  the  scientific 
basis  for  criteria. 

In  submitting  criteria  for  the 
protection  of  human  health.  States  are 
not  limited  to  a  1  in  1  million  risk  level 
(10"*).  EPA  generally  regulates 
pollutants  treated  as  carcinogens  in  the 
range  of  10"'to  10'*  for  average 
exposed  individuals.  If  a  State  selects  a 
criterion  that  represents  an  upper  bound 
risk  level  less  protective  than  1  in 
100,000  (i.e.,  10"  1,  however,  the  Stale 
will  need  to  have  substantial  support  in 
the  record  for  this  level.  This  support 
should  focus  on  two  distinct  issues. 
First,  the  record  must  include 
documentation  that  tJie  decisionmaker 
considered  the  public  interest  of  the 
State  in  selecting  tfae  risk  level 
including  documentation  of  public 
participation  in  the  decision  makiqg 
process  as  required  by  the  water  quality 
standards  regulation  at  40  CFR  131.20(b). 
Second,  the  record  must  include  an 
analysis  showing  t)iat  the  risk  level 
selected,  when  combined  with  other  risk 
assessment  variables,  is  a  balanced  aad 
reasonable  estimate  of  actual  risk 
posed,  based  on  the  best  and  most 


representative  information  available. 
The  importance  of  the  estimated  actual 
risk  increases  as  die  deyee  of 
cdnservatissi  in  the  selected  risk  ievel 
diminishes.  EPA  will  carefully  evaluate 
all  assumptions  used  by  a  Stale  if  the 
State  chooses  to  alter  any  one  of  the 
standard  EPA  aswrn^xtian  values. 

Where  States  select  Option  3,  EPA 
reviews  must  also  include  an  evaluation 
of  the  scientific  defensibility  of  the 
translator  procedure.  EPA  must  a4so 
verify  thai  a  requirement  to  apply  the 
translator  whenever  toxics  may 
reasonably  be  expected  to  interfere  with 
designated  uses  (e.g.,  where  such  toxics 
exist  or  are  discharged)  is  included  tn 
the  State's  water  quality  standards. 
Satisfactory  application  procedures 
must  also  be  developed  by  States 
selec^ng  Option  S. 

In  general,  each  EPA  Region  made    ■ 
compliance  decisions  based  on 
whatever  information  was  available  to 
the  State  at  the  time  of  the  triennial 
review.  For  some  Stales,  information  on 
the  presence  and  dischai^e  of  priority 
toxic  pollutants  is  extremely  limited. 
Nevertheless,  during  the  period  of 
February  1988  to  October  1990,  to 
supplement  State  efforts,  EPA 
assembled  the  available  information 
and  provided  each  State  with  various 
pollutant  candidate  fists  in  support  of 
the  section  304(1)  and  section 
303(cH2)(B)  activities.  These  were  based 
in  part  on  computerized  searches  of 
existing  Agency  data  bases. 

Begmning  in  1988,  EPA  provided 
States  with  candidate  lists  of  priority 
toxic  pollutants  and  water  bodies  in 
support  of  CWA  section  304(1) 
implementation.  These  lists  were 
developed  because  States  were  required 
to  evaluate  existing  and  readily 
available  water-related  data  in  order  to 
complywith  section  304(11-  40  CFH 
130.10(d).  A  similar  "strawman" 
analysis  of  priority  pollutants 
potentially  requiring  adoption  of 
numeric  criteria  under  section 
303(c)(2)(B)  was  furnished  to  most  Stales 
in  September  or  October  of  1990  for  their 
use  in  on-going  and  subsequent  triennial 
reviews.  The  primary  differences 
between  the  "strawman"  analysis  and 
the  section  3(M(1)  candidate  lists  were 
that  the  "strawman"  analysis:  (1) 
Organized  the  results  by  chemical  rather 
than  by  water  body,  (2)  included  data 
for  certain  STORET  monitoring  stations 
that  were  not  used  in  constructing  the 
candidate  lists.  (3)  included  data  from 
the  Toxics  Release  Inventory  database, 
and  (41  dhJ  not  include  a  number  of  data 
sources  used  in  preparing  the  candidate 
lists  (e.g.,  tho»e,-8nch  as  fish  kill 
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information,  that  did  not  provide 
chemical  specific  information). 

In  its  1988  section  303(c)(2)(B] 
guidance.  EPA  urged  States,  at  a 
minimum,  to  use  the  information 
gathered  in  support  of  section  304(1) 
requirements  as  a  starting  point  for 
identifying  which  priority  toxic 
pollutants  require  adoption  of  numeric 
criteria.  EPA  also  encouraged  States  to 
consider  the  presence  or  potential 
construction  of  facilities  that 
manufacture  or  use  priority  toxic 
pollutants  as  a  strong  indication  of  the    . 
need  for  toxics  criteria.  Similarly.  EPA 
indicated  to  States  that  the  presence  of 
priority  pollutants  in  ambient  waters 
(including  those  in  sediments  or  in 
aquatic  life  tissue)  or  in  discharges  from 
point  or  nonpoint  sources  also  be 
considered  as  an  indication  that  toxics 
criteria  should  be  adopted.  A  limited 
amount  of  data  on  the  effluent 
characteristics  of  NPDES  discharges 
was  readily  available  to  States.  States 
were  also  expected  to  take  into  account 
newer  information  as  it  became 
available,  such  as  information  in  annual 
reports  from  the  Toxic  Chemical  Release 
Inventory  requirements  of  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  of  1988.  (Title  III. 
Pub.  L.  99-*99.) 

In  summary.  EPA  and  the  States  had 
access  to  a  variety  of  information 
gathered  in  support  of  section  304(1). 
section  303(c)(2)(B).  and  section  3G5{b) 
activities.  For  some  States,  as  noted 
above,  such  information  for  priority 
toxic  pollutants  is  extremely  limited.  In 
the  fmal  analysis,  the  Regional 
Administrator  made  a  judgment  on  a 
duly  submitted  State  standards  triennial 
review  based  on  the  State's  record  and 
the  Region's  independent  knowledge  of 
the  facts  and  circumstances  surrounding 
the  State's  actions.  These  actions,  taken 
in  consultation  with  the  Office  of  Water, 
determined  which  State  actions  were 
sufficiently  consistent  with  the  coverage 
contemplated  in  the  statute  to  justify 
approval.  These  approval  actions 
include  allowable  variations  among 
State  water  quality  standards.  EPA 
approval  indicates  that,  based  on  the 
record,  the  State  water  quality 
standards  met  the  requirements  of  the 
Act. 

2.  Determining  Current  Compliance 
Status 

The  following  summarizes  the  process 
generally  followed  by  the  Agency  in 
assessing  compliance  with  section 
303(c)(2)(B).  As  with  other  aspects  of 
this  rule,  EPA  invites  comments  on  the 
compliance  determination  process. 


A  State  was  determined  to  be  in  full 
compliance  with  the  requirements  of 
section  303(c)(2)(B)  if. 

a.  The  State  had  submitted  a  water 
quality  standards  package  for  EPA 
review  since  enactment  of  the  1987 
Clean  Water  Act  amendments  or  was 
determined  to  be  already  in  compliance, 
and, 

b.  The  adopted  State  water  quality 
standards  are  effective  under  State  law 
and  consistent  with  the  CWA  and  EPA's 
implementing  regulations  (EPA's 
December  1988  guidance  described  three 
Options,  any  one.  or  a  combination  of 
which  EPA  suggested  States  could  adopt 
for  compliance  with  the  CWA  and  EPA 
regulations),  and 

c.  EPA  has  issued  a  formal  approval 
determination  to  the  State. 

States  meeting  these  criteria  are  not 
included  in  this  proposed  rulemaking. 

States  which  adopted  standards 
following  Option  1  generally  have  been 
found  to  satisfy  section  303(c)(2)(B),  An 
exception  exists  for  selected  States 
which  attempted  to  follow  Option  1  by 
adopting  all  EPA  section  304(a)  criteria 
by  reference.  EPA  has  withheld 
approval  for  a  few  States  which  have 
adopted  such  references  into  their 
standards  because  the  adopted 
standards  did  not  specify  application 
factors  necessary  to  implement  the 
criteria  (e.g.,  a  risk  level  for 
carcinogens).  Other  States  have 
achieved  full  compliance  following 
options  1,  2,  3,  or  some  combination  of 
these  optipns. 

As  of  the  date  of  signature  of  today's 
proposal,  the  Agency  has  determined 
that  35  States  and  Territories  are  in  full 
compliance  with  the  requirements  of 
section  303(c)(2)(B).  Compliance  status 
for  all  States  and  Territories  is  set  forth 
in  Table  1. 

Table  1  .—Preliminary  Assessment  of 
State  Compliance  with  CWA  Sec- 
tion 303(c)(2)(B) 


Table  i  .—Preliminary  Assessment  of 
State  Compliance  with  CWA  Sec- 
tion 303(C)(2)(B)— Continued 


■ 

State 

Is  State  in  compliance 
with  section 
303(c)(2)(8)7 

Alabama 

Yas. 

Alaska        

No. 

Na 

Arkansaa — 

CaMomta _.    

Cokxado _.. 

Na 
Na 
No. 
Na 

Oeiawara .... 

Yaa. 

Ftorida .'..._... -.. 

Georgia .«.. 

Hawaii _ 

hjaho   

No. 

YM. 

Na 

Na 

MifXM          

Yes. 

ifKfiana  

las. 

Iowa 

Kansas 

Kentucky - 

YM. 

No. 

YM. 

SUte 


Louisiana 

Maine -.. 

Marytand 

MassactHjsetIs 

Michigan 

Minnesota 

Mississippi „ — 

Missouri _..- 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York , 

North  Carottni 

North  Dakota 

Ohio 

Oklahortw 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  t>akota 

Tennessee 

Texas 

Utah 

Vermorrt 

Virginia 

Washington 

West  Virginia 

Wisconsin , 

Wyoming 

American  Samoa 

Commonwealth  ol  the 

Northern  Manaras 

Islands. 

Distrcl  of  Columbia 

Guam 

Puerto  Rico 

Tr.  Territonos 

Virgin  Islands 


Is  State  in  cornpliance 
with  section 
303(c)<2)(B)? 


No. 

YM 

YM 

YM 

No. 

Ym 

Ym 

YM 

Ym 

Ym 

No. 

No. 

No. 

Ym 

Ym 

Ym 

Ym 

Ym 

Ym 

Ym 

Ym 

No. 

Ym 

Ym 

Ym 

Ym' 

Ym 

No. 

No. 

Na 

Ym 

Ym 

Ym 

Yes. 

No. 


No. 

Ym 

No. 

Ym 

Ym. 


Section  III  of  appendix  1  provides  a 
State-by-State  summary  of  how 
compliance  was  achieved  for  the  EPA- 
approved  States,  and  what  has  been, 
and  yet  needs  to  be,  accomplished  in 
States  included  in  this  proposed  rule. 

E.  Rationale  and  Approach  for 
Developing  Today's  Proposed 
Rulemaking 

The  addition  of  section  303(c)(2)(B)  to 
the  Clean  Water  Act  was  an 
unequivocal  signal  to  the  States  that 
Congress  wanted  toxics  criteria  in  the 
State's  water  quality  standards.  The 
legislative  history  notes  that  the 
"beyond  BAT"  program  (i.e.,  controls 
necessary  to  comply  with  water  quality 
standards  that  are  more  stringent  than 
technology-based  controls)  was  the 
cornerstone  to  the  Act's  toxic  pollution 
control  requaemenis. 

The  major  innovation  of  the  1972 
Clean  Water  Act  Amendments  was  the 
concept  of  efP.uenl  limitation  guidelines 
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which  were  to  be  incorporated  into 
NPDES  permits,  in  many  cases,  this 
strategy  has  succeeded  in  halting  the 
decline  in  the  <jaflhty  of  the  Nation's 
waters  and,  often,  has  fM-ovided 
improvements.  However,  the  efSoenI 
limitation  guidelines  for  industrial 
discbat^ges  and  the  similar  techtuilogy- 
based  secondary  treatment 
requirements  for  municipal  discharges 
are  not  capable,  by  themselves,  of 
ensuring  that  the  fishable-swimmable 
goak  of  the  Clean  Water  Act  will  be 
met. 

The  basic  mechanism  to  accomplish 
this  in  the  Act  is  water  quality 
standards.  States  arc  required  to 
periodically  review  and  revise  these 
standards  to  achieve  the  goals  of  the 
Act.  In  the  1«87  CWA  amendments. 
Congress  focused  on  addressing  toxics 
in  several  sections  of  the  Act,  but 
special  attention  was  placed  on  the 
section  303  water  quality  standards 
program  requirements.  Congress 
intended  that  the  adoption  of  numeric 
criteria  for  toxics  woiJd  result  in  direct 
improvements  in  water  quality  by 
forcing,  where  necessary,  effluent  limits 
more  stringent  than  those  resulting  from 
technology-based  effluent  limitations 
guidelines. 

As  the  legislative  history 
demonstrates.  Congress  was  dissatisfied 
with  the  piecemeal,  slow  progress  being 
made  by  States  in  setting  standards  for 
toxics.  Congress  reacted  by  legislating 
new  requirements  and  deadlines 
directing  the  States  to  establish  toxics 
criteria  for  polhrtants  addressed  in  EPA 
Section  304(a)  criteria  guidance, 
especially  for  those  priority  toxic 
polhitmts  that  could  reasonably  be 
expected  to  interfere  with  designated 
uses.  In  today's  action,  EPA  is 
exercising  its  authority  under  section 
303(c)(4)  to  p>ropo8e  criteria  where 
States  have  failed  to  act  in  a  timely 
manner. 

For  those  States  not  in  compliance 
with  section  303(c)(2)(B)  four  and  one- 
half  years  after  enactment.  EPA  now 
begins  rtie  process  that  will  culminate  in 
the  promulgation  of  appropriate  toxics 
criteria  and  the  determination  of  the 
necessary  parametric  coverage  and 
stringency  of  such  criteria.  While  the 
previous  section  of  this  preamble 
explains  EPA's  approach  to  evaluating 
the  adequacy  of  State  actions  in 
response  to  section  303(cK2)(B),  this 
section  explains  EP.'^s  legal  basis  for 
issuing  today's  proposed  ruieniaking, 
discusses  EPA's  general  approach  for 
developing  the  proposed  State-specific 
requirements  in  §  131.36(d). 

In  addition  to  the  Congressional 
directive  and  the  legal  basis  for  this 
proposed  action,  there  are  a  number  of 


environmental  and  progranuoatic 
reasoRS  why  farther  delay  in 
establishing  water  quality  standards  for 
toxic  pollutants  is  no  longer  acceptable. 

Prompt  control  of  toxic  pollutants  in 
surface  waters  is  critical  4o  the  success 
of  a  number  of  Clean  Water  Act 
programs  and  r^jectives,  including 
permitting,  enforcement,  fish  tissue 
quality  proteclitjn,  coastal  water  quality 
improvement,  sediment  contamination 
control,  certain  nonpoint  source 
controls,  pollution  prevention  planning, 
and  ecological  protection.  The  decade- 
long  delay  in  State  adoption  of  water 
quality  standards  for  toxic  pollutants 
has  had  a  ripple  effeci  throughout  EPA's 
water  programs.  Without  dearfjs^ 
established  water  quality  goals,  the 
effectiveness  of  many  water  programs  is 
jeopardized. 

Failure  to  take  prompt  action  at  this 
juncture  would  also  undermine  the 
continued  viability  of  the  current 
statutory  scheme  to  establish  standards. 
Continued  delay  subverts  the  entire 
concept  of  the  triennial  review  cycle 
which  is  to  combine  current  scientific 
information  with  the  results  of  previous 
environmental  control  programs  to 
dn-ect  continuing  progress  in  enhancing 
water  quality. 

Finally,  another  reason  to  proceed 
expeditiously  is  to  bring  closure  to  this 
long-term  effort  and  allow  State 
attention  and  resources  to  be  directed 
towards  important,  new  national 
program  initiatives.  Until  standards  for 
toxic  pollutants  are  in  place,  neither 
EPA  nor  the  States  can  fully  foous  on 
the  emerging,  ecologically  based  water 
quality  activities  such  as  wetlands 
criteria,  biological  criteria  and  sediment 
criteria. 

1.  Legal  Basis 

Qean  Water  Act  section  303(c) 
specifies  that  adoption  of  water  quality 
standards  is  primarily  the  responsibility 
of  the  States.  However,  section  303(c) ' 
also  describes  a  role  for  EPA  of 
overseeing  State  actions  to  ensure 
compliance  with  CWA  requirements.  If 
the  Agency's  review  of  the  State's 
standards  finds  flaws  or  omissions,  then 
the  Act  authorizes  EPA  to  initiate 
promulgation  to  correct  the  deficiencies 
(see  section  303(c)(4)).  The  water  quality 
standards  promulgation  authority  has 
been  used  by  EPA  to  issue  final  rules  on 
nine  separate  occasions.  These  actions 
have  addressed  both  iasufficiendy 
protective  State  criteria  and/or 
designated  uses  and  failure  to  adop< 
needed  criteria.  Thus,  today's  action  is 
not  unique,  although  it  would  affect 
more  States  ainl  pollutants  than 
previous  actions  taken  by  the  A^ncy. 


The  Clean  Water  Act  to  section 
303(c)(4)  provides  two  bases  for 
promulgation  of  Federal  water  quality 
standards.  The  first  basis  in  paragraph 
(A)  applies  when  a  State  submits  new  or 
revised  standards  that  EPA  determines 
are  not  consistent  with  the  applicable 
requirements  of  the  Act.  If  after  EPA's 
disapproval,  the  State  does  not  promptly 
amend  its  rules  so  as  to  be  consistent 
with  the  Act,  EPA  must  promulgate 
appropriate  Federal  water  quality 
standards  for  that  State.  The  second 
basis  for  EPA's  action  is  paragraph  (B). 
whidi  provides  that  EPA  shall  promptly 
initiate  promulgation  "*  *  *  in  any  case 
where  the  Administrator  determines 
that  a  revised  or  new  standard  is 
necessary  to  meet  the  requirements  of 
this  Act."  EPA  is  relying  on  both  section 
303(c)(4MA)  and  section  303(c)(4)(B)  as 
the  legal  basis  for  this  proposed 
rulemaking. 

Section  303(c)(4)(A)  su^^poris  today's 
action  for  several  States.  "These  States 
have  submitted  criteria  for  some  niunber 
of  priority  toxic  pollutants  and  EPA  has 
disapproved  the  State's  adopted 
standards.  The  basis  for  EPA's 
disapproval  generally  has  been  the  lack 
of  sufficient  criteria  or  particular  criteria 
that  were  insufficiently  stringent.  In 
these  cases.  EPA  has,  by  letter  to  the 
State,  noted  the  deficiencies  and 
specified  the  need  for  corrective  action. 
(See  section  III  of  appervlix  1  for  a 
summary  description  of  each  State's 
section  303(c)(2)(B)  history.)  Not  having 
received  an  appropriate  correction 
within  the  statutory  time  frame,  EPA  is 
today  proposing  the  needed  criteria.  The 
action  in  today's  proposal  pursuant  to 
section  303(c)(4)(A)  may  differ  from 
those  taken  pursuant  to  section 
303(c)(4)(B)  by  being  Umited  to  criteria 
for  specific  priority  toxic  pollutants, 
particular  geographic  areas,  or 
particular  designated  uses. 

Section  303(c)(4)(B)  is  the  basis  for 
EPA's  proposed  requirements  for  most 
States.  For  these  States,  the 
Administrator  proposes  criteria  that 
would  bring  the  States  into  compliance 
with  the  requirements  of  the  CWA.  In 
these  cases.  EPA  is  proposing,  at  a 
minimum,  criteria  for  all  priority  toxic 
pollutants  not  addressed  by  approved 
State  criteria.  EPA  is  also  proposing 
criteria  for  priority  toxic  poUutanIs 
where  any  previously-approved  State 
criteria  do  not  reflect  cturenl  science 
contained  in  revised  criteria  documents 
and  other  ^idance  sufficient  to  fully 
protect  aU  designated  uses  or  human 
exposure  pathways,  or  where  such 
previously-approved  State  criteria  are 
not  applicable  to  all  appropriate 
designated  uses.  EPA's  action  pursuant 
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to  section  304(c)(4)(B)  may  include 
several  situations. 

In  some  cases,  the  Stale  has  failed  to 
adopt  and  submit  for  approval  any 
criteria  for  those  priority  toxic 
pollutants  for  which  EPA  has  published 
criteria.  This  includes  those  States  that 
have  not  submitted  triennial  reviews.  In 
other  cases,  the  State  has  adopted  and 
EPA  has  approved  criteria  for  either 
aquatic  life  or  human  health,  but  not 
both.  In  yet  a  third  siuation.  States  have 
submitted  some  criteria  but  not  all 
necessary  criteria.  Lastly,  one  State  has 
submitted  criteria  that  do  not  apply  to 
all  appropriate  geographic  sections  of 
the  waters  of  the  State.  (See  section  III 
of  appendix  1.) 

The  use  of  section  303(c)(4)(B) 
requires  a  determination  by  the 

Administrator that  a  revised  or 

new  standard  is  necessary  to  meet  the 
requirements  of  '  *  *"  the  Act.  The 
Administrator's  determination  could  be 
supported  in  different  ways. 

One  approach  would  be  for  EPA  to 
undertake  a  time-consuming  effort  to 
research  and  marshal!  data  to 
demonstrate  the  need  for  promulgation 
for  each  criteria  for  each  stream 
segment  or  waterbody  in  each  State. 
This  would  include  evidence  for  each 
section  307(a)  priority  toxic  pollutant  for 
which  EPA  has  section  304(a)  criteria 
and  that  there  is  a  "discharge  or 
presence"  which  could  reasonably  "be 
expected  to  interfere  with"  the 
designated  use.  This  approach  would 
not  only  impose  an  enormous 
administrative  burden,  but  would  be 
contrary  to  the  statutory  scheme  and  the 
compelling  Congressional  directive  for 
swift  action  reflected  in  the  1987 
addition  of  section  303(c)(2)(B)  to  the 
Act. 

An  approach  that  is  more  reasonable 
and  consistent  with  Congressional 
intent  focuses  on  the  State's  failure  to 
complete  the  timely  review  and 
adoption  of  the  necessa.'^  standards 
required  by  section  303(c)(2)(B)  despite 
information  that  priority  toxic  pollutants 
may  interfere  with  designated  uses  of 
the  State's  v^/aters.  This  approach  is 
consistent  with  the  fact  that  in  enacting 
section  303(c)(2)(B)  Congress  expressed 
its  determination  of  the  necessity  for 
prompt  adoption  and  implementation  of 
water  quality  standards  for  toxic 
pollutants.  Therefore,  a  State's  failure  to 
meet  this  fundamental  303(c)(2)(B) 
requirement  of  adopting  appropriate 
standards  constitutes  a  failure  "to  meet 
the  requirements  of  the  Act. "  That 
failure  to  act  can  be  a  basis  for  the 
Administrator's  determination  under 
section  303(c)(4)(B)  that  new  or  revised 
criteria  are  necessary  to  ensure 
designated  uses  are  adequately 


protected.  Here,  this  determination  is 
buttressed  by  the  existence  of  evidence 
of  the  discharge  or  presence  of  priority 
toxic  pollutants  in  a  State's  waters  for 
which  the  State  has  not  adopted 
numeric  water  quality  criteria.  The 
Agency  has  compiled  an  impressive 
volume  of  information  in  the  record  for 
this  rulemaking  (See  appendix  1)  on  the 
discharge  or  presence  of  toxic  pollutants 
in  State  waters.  This  data  supports  the 
Administrators's  proposed 
determination  pursuant  to  section 
303(c)(4)(B). 

The  Agency's  choice  to  base  the 
proposed  determination  on  the  second 
approach  is  supported  by  both  the  elicit 
language  of  the  statutory  provision  and 
by  the  legislative  history.  Congress 
added  subsection  303(c)(2)(B)  to  section 
303  with  full  knowledge  of  the  existing 
requirements  in  section  303(c)(1)  for 
triennial  water  quality  standards  review 
and  submission  to  EPA  and  in  section 
303(c)(4)(B)  for  EPA  promulgation.  There 
was  a  clear  expectation  that  these 
provisions  be  used  in  concert  to 
overcome  the  programmatic  delay  that 
many  legislators  criticized  and  achieve 
the  Congressional  objective  of  the  rapid 
availability  of  enforceable  water  quality 
standards  for  toxic  pollutants.  As 
quoted  earlier,  chief  Senate  sponsors, 
including  Senators  Stafford.  Chafee  and 
others,  wanted  the  provision  to 
eliminate  State  and  EPA  delays  and 
force  aggressive  action. 

In  normal  circumstances,  it  might  be 
argued  that  to  exercise  section 
303(c)(4)(B)  the  Administrator  might 
have  the  burden  of  marshalling 
conclusive  evidence  of  "necessity"  for 
Federally  promulgated  water  quality 
standards.  However,  in  adopting  section 
303(c)(2)(B).  Congress  made  clear  that 
the  "normal'  procedure  had  become 
inadequate.  The  specificity  and  deadline 
in  section  303(c)(2)(B)  were  layered  on 
top  of  a  statutory  scheme  already 
designed  to  achieve  the  adoption  of 
toxic  water  quality  standards. 
Congressional  action  to  adopt  an 
essentially  redundant  provision  was 
driven  by  their  impatience  with  the  lack 
of  State  progress.  The  new  provision 
was  essentially  a  Congressional 
"determination  "  of  the  necessity  for  new 
or  revised  comprehensive  toxic  water 
quality  standards  by  States.  In 
deference  to  the  principle  of  State 
primacy.  Congress,  by  linking  section 
303(c)(2)(B)  to  the  section  303(c)(1)  three- 
year  review  period,  gave  States  a  last 
chance  to  correct  this  deficiency  on  their 
own.  However,  this  Congressional 
indulgence  does  not  alter  the  fact  that 
section  303(c)(2)(B)  changed  the  nature 
of  the  CWA  Slate/EPA  water  quality 
standard  relationship.  The  new 


provision  and  its  legislative  background 
indicate  that  the  Administrator's 
determination  to  invoke  his  section 
303(c)(4)(B)  authority  in  this 
circumstance  can  be  met  by  a  generic 
finding  of  inaction  on  the  part  of  a  State 
and  without  the  need  to  develop  data  for 
individual  stream  segments.  Otherwise, 
the  Agency  would  face  the  heavy  data 
gathering  burden  of  justifying  the  need 
for  each  Federal  criterion,  the  process 
could  stretch  for  years  and  never  be 
realized.  To  interpret  the  combination  of 
subsections  (c)(2)(B)  and  (c)(4)  as  an 
effective  bar  to  prompt  achievement  of 
statutory  objectives  woiild  be  a  perverse 
conclusion  and  render  section 
303(c)(2)(B)  essentially  meaningless. 
A  second  strong  argument  against 
requiring  EPA  to  shoulder  a  heavy 
burden  to  exercise  section  303(c)(4)(B) 
authority  is  that  it  would  invert  the 
traditional  statutory  scheme  of  EPA  as 
national  overseer  and  States  as  the 
entity  with  the  greatest  local  expertise. 
The  CWA  provides  Stales  the  flexibility 
to  tailor  water  quality  standards  to  local 
conditions  and  needs  based  upon  their 
wealth  of  first-hand  experience, 
knowledge  and  data.  However,  this 
allowance  for  flexibility  is  based  on  an 
assumption  of  reasoned  and  timely  State 
action,  not  an  abdication  of  State 
responsibility  by  failure  to  act.  EPA 
does  not  possess  the  local  expertise  or 
resources  necessary  to  successfully 
tailor  State  water  quality  standards. 
Therefore,  the  fact  that  the  CWA  allows 
States  flexibility  in  standards 
development  does  not  impose  an 
inappropriate  burden  on  EPA  in  the 
exercise  of  its  oversight  promulgation 
responsibilities.  A  broad  Federal 
promulgation  based  on  a  showing  of 
State  inaction  coupled  with  basic 
information  on  the  discharge  and 
presence  of  toxic  pollutants  meets  the 
statutory  objective  of  having  criteria  in 
place  that  are  protective  of  public  health 
and  the  environment.  Without  local 
expertise  to  help  accurately  narrow  this 
list  of  pollutants  and  segments  requiring 
criteria,  there  is  no  assurance  of 
comparable  protection.  Nothing  in  the 
oveiall  statutory  water  quality 
standards  scheme  anticipates  EPA 
would  develop  this  expertise  in  lieu  of 
the  States.  EPA's  lack  of  familiarity  with 
local  conditions  argues  strongly  for  a 
simple  "determination"  test  to  trigger 
section  303(c)(4)(B)  promulgations.  It 
also  supports  the  concept  of  an  across- 
the-board  rulemaking  for  all  priority 
toxic  pollutants  with  section  304(a) 
criteria. 

A  final  major  reason  supporting  a 
simple  determination  to  trigger 
303(c)(4)(B)  action  is  that  comprehensive 
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Federal  promulgation  imposes  no  undue 
or  inappropriate  burden  on  States  or 
dischargers.  It  merely  puts  in  place 
standards  for  toxic  pollutants  that  are 
utilized  in  implementing  Clean  Water 
Act  programs.  Under  this  rulemaking,  a 
State  still  retains  the  ability  to  adopt 
alternative  water  quality  standards 
simply  by  completing  its  standards 
adoption  process.  Upon  EPA  approval  of 
those  standards,  EPA  would  take 
actions  to  withdraw  the  Federally-  . 
promulgated  criteria. 

Federal  promulgation  of  State  water 
quality  standards  should  be  a  course  of 
last  resort.  It  is  symptomatic  of 
something  awry  with  the  basic  statutory 
scheme.  Yet,  when  it  is  necessary  to 
exercise  this  authority,  as  the  evidence 
suggests  is  this  case,  there  should  be  no 
undue  impediments  to  its  use.  Section 
303(c)(4)  is  replete  with  deadlines  and 
Congressional  directives  for  the 
Administrator  to  act  "promptly"  in  these 
cases.  The  statute  indicates  that  the 
Administrator  of  EPA,  is  to  "*  *  * 
promptly  prepare  and  publish  proposed 
regulations  setting  forth  a  revised  or 
new  water  quahty  standard  *  *  *"and 

shall  promulgate  any  revised  or 

new  standard  *  *  *  not  later  than  90 
days  after  he  published  such  proposed 
standards,  unless  prior  to  such 
promulgation,  such  State  has  adopted  a 
revised  or  new  standard  which  the 
Administrator  determines  4o  be  in 
accordance  with  the  Act."  EPA  intends 
to  make  every  effort  to  meet  the  90  day 
schedule.  The  adoption  of  section 
303(c)(2)(B)  reinforced  this  emphasis  on 
expeditious  actions.  EPA  has 
demonstrated  extensive  deference  to 
State  primacy  and  a  willingness  to 
provide  broad  fiexibility  in  their 
adoption  of  State  standards  for  toxics. 
However,  to  fulfill  its  statutory 
obligation  requires  that  EPA's  deference 
and  flexibility  cannot  be  unlimited. 

For  the  reasons  just  discussed,  EPA 
does  not  believe  it  is  necessary  to 
support  the  criteria  proposed  today  on  a 
pollutant  specific,  State-by-State, 
waterbody-by-waterbody  basis. 
Nonetheless,  over  the  course  of  the  past 
several  years  in  working  with  and 
assisting  the  States,  the  Agency  has 
reviewed  the  readily-available  data  on 
the  discharge  and  presence  of  priority 
toxic  pollutants.  While  this  data  is  not 
necessarily  comprehensive,  it 
constitutes  a  substantial  record  to 
support  a  prima  facie  case  for  the  need 
for  numeric  criteria  for  most  priority 
toxic  pollutants  with  section  304(a) 
criteria  guidance  in  most  States.  In  the 
absence  of  final  State  actions  to  adopt 
criteria  pursuant  to  either  Option  2  or  3 
which  meet  the  requirements  for  EPA 


approval,  this  evidence  strongly 
supports  EPA's  decision  to  propose, 
pursuant  to  Section  303(c)(4)(B),  criteria 
for  all  priority  toxic  pollutants  not  fully 
addressed  by  State  criteria.  The  EPA 
data  supporting  this  assertion  is 
discussed  more  fully  in  the  next  section. 

2.  Approach  for  Developing  Today's 
Proposed  Rulemaking 

The  proposed  State-specific  ' 

requirements  in  §  131.36(d)  were 
developed  using  one  of  two  approaches. 
In  the  formal  review  of  the  adopted 
standards  for  certain  States,  EPA  has 
determined  that  specific  numeric  toxics 
criteria  are  lacking.  For  some,  criteria 
were  omitted  from  the  State  standards, 
even  though  in  EPA's  judgment,  the 
pollutants  can  reasonably  be  expected 
to  interfere  with  designated  uses.  In 
these  cases  where  EPA  has  specifically 
identified  deficiencies  in  a  State 
submission,  today's  proposed  rule  would 
establish  Federal  criteria  for  that  limited 
number  of  priority  toxic  pollutants 
necessary  to  correct  the  deficiency. 

For  the  balance  of  the  States,  EPA 
proposes  to  apply,  to  all  appropriate 
State  waters,  the  section  304(a)  criteria 
for  all  priority  toxic  pollutants  which  are 
not  the  subject  of  approved  State 
criteria.  EPA  also  proposes  to 
promulgate  Federal  criteria  for  priority 
toxic  pollutants  where  any  previously- 
approved  State  criteria  do  not  reflect 
current  science  contained  in  revised 
criteria  documents  and  other  guidance 
sufficient  to  fully  protect  all  designated 
uses  or  human  health  exposure 
pathways,  where  such  previously- 
approved  State  criteria  do  not  protect 
against  both  acute  and  chronic  aquatic 
life  effects,  or  where  such  previously- 
approved  State  criteria  are  not 
applicable  to  all  appropriate  State 
designated  uses.  EPA  encourages  public 
comments  regarding  any  data  which 
demonstrate  that  specific  priority 
pollutants  or  water  bodies  may  not 
require  Federal  criteria  to  protect  State 
designated  uses. 

Absent  a  State-by-State  pollutant  | 
specific  analysis  to  narrow  the  list? 
existing  data  sources  strongly  support  a 
comprehensive  rulemaking  approach. 
Information  in  the  rulemaking  record 
from  a  number  of  sources  indicates  the 
discharge,  potential  discharge  or 
presence  of  virtually  all  priority  toxic 
pollutants  in  all  States.  The  data 
available  to  EPA  has  been  assembled 
into  a  "strawman"  analysis  designed  to 
identify  priority  toxic  pollutants  that 
potentially  require  the  adoption  of 
numeric  criteria.  Information  on 
pollutants  discharged  or  present  was 
identified  by  accessing  various  national 
data  sources: 


— ^Final  section  304(1)  short  lists 
identifying  toxic  pollutants  likely  to 
impair  designated  uses: 
— Water  column,  fish  tissue  and 
sediment  observations  in  the  Storage 
Retrieval  (STORET)  data  base  (i.e.. 
where  the  pollutant  was  detected); 
— ^The  National  Pollutant  Discharge 
Elimination  System's  (NPDES)  Permit 
Compliance  System  data  base  to 
identify  those  pollutants  limited  in 
direct  dischargers'  permits; 
— Pollutants  included  on  Form  2(c) 
permit  applications  which  have  been 
submitted  by  wastewater  dischargers; 
— Information  on  discharges  to  surface 
waters  or  POTWs  from  the  Toxics 
Release  Inventory  required  by  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  of  1986  (title  III. 
Pub.  L.  99-499): 
— Pollutants  predicted  to  be  in  the 
effluent  of  NPDES  dischargers  based 
on  industry-specific  analyses 
conducted  for  the  Clean  Water  Act 
effluent  guideline  program. 
The  extent  of  this  data  supports  a 
conclusion  that  promulgation  of  Federal 
criteria  for  all  priority  toxic  pollutants 
with  section  304(a)  criteria  guidance 
documents  is  appropriate  for  those 
States  that  have  not  completed  their 
standards  adoption  process.  This 
conclusion  is  supported  by  several  other 
factors. 

First,  many  of  the  available  data 
sources  have  limitations  which  argue 
against  relying  on  them  solely  to  identify 
all  needed  water  quality  criteria.  For 
example,  the  section  304(1)  short  lists 
only  identified  water  bodies  where  uses 
were  impaired  by  point  source 
discharges;  State  long  lists  did  not 
generally  identify  pollutants  causing  use 
impairment  by  nonpoint  sources.  Other 
available  data  sources  (i.e..  NPDES 
permit  limits)  have  a  similar  narrow 
scope  because  of  their  particular 
purposes.  Even  the  value  of  those  data 
bases  designed  to  identify  ambient 
water  problems  is  restricted  by  the 
availability  of  monitoring  data. 

In  many  States,  the  quantity,  spatial 
and  temporal  distribution,  and  pollutant 
coverage  of  monitoring  data  is  severely 
limited.  For  example,  the  most  recent 
Water  Quality  Inventory  Report  to 
Congress  included  an  evaluation  of  use 
attainment  for  only  one-third  of  all  river 
miles  and  less  than  one-half  of  lake 
acres.  Even  for  those  waters  where  use 
attainment  status  was  reported,  many 
assessments  were  based  on  data  which 
did  not  include  the  chemical-specific 
information  necessary  to  identify  the 
priority  toxic  pollutants  which  pose  a 
threat  to  designated  uses.  After 
evaluating  this  data,  EPA  concluded  that 
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it  most  likely  understates  the  adverse 
presence  or  discharge  of  priority  toxic 
pollutants. 

Further  evidence  justifying  a  broad 
promulgation  rulemaking  can  be  found 
in  the  Stale  actions  to  date  in  their 
standards  adoption  process.  While 
many  have  not  come  to  completion,  the 
initial  steps  have  led  many  States  to 
develop  or  propose  rulemaking  packages 
with  extensive  pollutant  coverage.  The 
nature  of  these  preliminary  State 
determinations  argues  for  a  Federal 
promulgation  of  all  section  304(a) 
criteria  pollutants  to  ensure  adequate 
public  health  and  environmental 
protection  against  priority  toxic 
pollutant  insults. 

EPA's  strawman  analysis  for  each 
State  is  described  in  greater  detail  in 
part  III  of  appendix  1  and  the  complete 
record  is  available  for  public  review. 

The  detailed  assumptions  and  "riiles" 
followed  by  EPA  in  writing  the  proposed 
§  131.36(d)  requirements  for  all 
jurisdictions  are  hsted  below.  Comment 
is  invited  on  the  details  of  these 
determinations. 

(1)  No  criteria  are  proposed  for  States 
which  have  been  fully  approved  by  EPA 
as  complying  with  the  section 
303(c)(2)(B)  requirements. 

(2)  For  States  which  have  not  been 
fully  approved,  if  EPA  has  not 
previously  determined  which  specific 
poHutants/criteria/waterbodias  are 
lacking  from  a  State's  standards  (i.e.,  as 
part  of  an  approval/disapproval  action 
only),  all  of  the  criteria  in  columns  B.  C, 
and  D  of  the  proposed  §  131.36(b)  matrix 
are  proposed  for  statewide  application 
to  all  appropriate  designated  uses, 
except  as  provided  for  elsewhere  in 
these  rules.  That  is,  EPA  proposes  to 
bring  the  State  into  compliance  with 
soction  303(c)(2)(B)  via  an  approach 
which  is  comparable  to  option  1  of  the 
December  1988  national  guidance  for 
section  303(c)(2)(B). 

(3)  If  EPA  has  previously  determined 
which  specific  pollutants/criteria/ 
waterbodies  are  needed  to  comply  with 
CWA  section  303(c)(2)(B)  (i.e..  as  part  of 
an  approval/disapproval  action  only), 
the  criteria  in  proposed  section  131.36(b) 
are  proposed  for  only  those  specific 
pollutants/criteria/waterbodies  (i.e.. 
EPA  proposes  to  bring  the  State  into 
compliance  via  an  approach  which  is 
comparable  to  option  2  of  the  December 
1988  national  guidance  for  section 
303(c)(2)(B)). 

(4)  For  aquatic  life,  except  aft  provided 
for  elsewhere  in  these  rules,  all  waters 
with  designated  aquatic  hfe  uses 
providing  even  minimal  support  to 
aquatic  life  are  included  in  the  proposed 
rule  (i.e.,  fish  survival,  marginal  aquatic 
Hfe.  eta). 


(5a)  For  human  health,  except  as 
provided  for  elsewhere  in  these  rules,  all 
waters  with  designated  uses  providing 
for  public  water  supply  protection  (and 
therefore  a  potential  water  consumption 
exposure  route)  or  minimal  aquatic  life 
protection  (and  therefore  a  potential  fish 
consumption  exposure  route)  are 
included  in  the  proposed  rule. 

(5b)  Where  a  State  has  determined  the 
specific  aquatic  life  segments  which 
provide  a  fish  consumption  exposure 
route  (i.e..  fish  or  other  aquatic  life  are 
being  caught  and  consumed)  and  EPA 
approved  this  determination  as  part  of 
standards  approval/disapproval  action, 
the  proposed  rule  includes  the  fish 
consumption  (Column  D(II))  criteria  for 
only  those  aquatic  life  segments,  except 
as  provided  for  elsewhere  in  these  rules. 
In  making  a  determination  that  certain 
segments  do  not  support  a  fish 
consumption  exposure  route,  a  Siate 
must  have  completed  and  EPA 
approved,  a  use  attainability  analysis 
consistent  with  the  provisions  of  40  CFR 
131.10(j).  In  the  absence  of  such  an 
approved  State  determination,  EPA  has 
proposed  fish  consumption  criteria  for 
all  aquatic  life  segments. 

(6)  Uses/Classes  other  than  those 
which  support  aquatic  life  or  human 
health  are  not  included  in  the  proposed 
rulemaking  (e.g..  hvestock  watering, 
industrial  water  supply),  unless  they  are 
defined  in  the  State  standards  as  also 
providing  protection  to  aquatic  life  or 
human  health  (i.e.,  unless  they  are 
described  as  protecting  multiple  uses 
including  aquatic  life  or  human  health). 
For  example,  if  the  State  standards 
include  a  use  such  as  industrial  water 
supply,  and  in  the  narrative  description 
of  the  use  the  State  standards  indicate 
that  the  use  includes  protection  for 
resident  aquatic  life,  then  this  use  is 
included  in  the  proposed  rulemaking. 

(7)  For  human  health,  the 

"water + fish"  criteria  in  Column' D(I)  of 
§  131.36(b)  are  proposed  for  all 
waterbodies  where  public  water  supply 
and  aquatic  life  uses  are  designated, 
except  as  provided  for  elsewhere  in 
these  rules  (e.g..  rule  9). 

(8)  If  the  State  has  public  water 
supplies  where  aquatic  life  uses  have 
not  been  designated,  or  public  water 
supplies  that  have  been  determined  not 
to  provide  a  potential  fish  consumption 
exposure  pathway,  the  "water  only" 
criteria  in  Column  D(I)  of  §  131.36(b)  are 
proposed  for  such  waterbodies,  except 
as  provided  for  elsewhere  in  these  rules 
(e.g..  rule  9). 

(9)  EPA  is  generally  not  proposing 
criteria  for  priority  toxic  pollutants  for 
which  a  State  has  adopted  criteria  and 
received  EPA  approval.  The  exceptions 


to  thisT general  rule  are  described  in 
rules  10  and  11. 

(10)  For  priority  toxic  pollutants 
where  the  State  has  adopted  human 
health  criteria  and  received  EPA 
approval,  but  such  criteria  do  not  fully 
satisfy  section  303(c)(2)(B)  requirements, 
the  proposed  rule  includes  human  health 
criteria  for  such  pollutants.  For  example, 
consider  a  case  where  a  State  has  a 
water  supply  segment  that  poses  an 
exposure  risk  to  human  health  from  both 
water  and  fish  consumption.  If  the  Stale 
has  adopted,  and  received  approval  for. 
human  health  criteria  based  on  water 
consumption  only  (e.g..  Safe  Drinking 
Water  Act  Maximum  Contaminant 
Levels  (MCLs))  which  are  less  stringent 
than  the  "water + fish"  criteria  in 
Column  D(I)  of  proposed  §  131.36(b).  the 
Column  D(I)  criteria  are  proposed  for 
those  water  supply  segments.  The 
rationale  for  this  is  to  ensure  that  both 
water  and  fish  consumption  exposure 
pathways  are  adequately  addressed  and 
human  health  is  fully  protected.  If  the 
State  has  adopted  water  consumption 
only  criteria  which  are  more  stringent  or 
equal  to  the  Column  D(I)  criteria,  the 
"water+fish"  criteria  in  Column  D(I) 
criteria  are  not  proposed. 

(11)  For  priority  toxic  pollutants 
where  the  State  has  adopted  aquatic  life 
criteria  and  previous  to  the  1987  CWA 
Amendments  received  EPA  approval, 
but  such  criteria  do  not  fully  satisfy 
section  303(c)(2)(B)  requirements,  the 
proposed  rule  includes  aquatic  life 
criteria  for  such  pollutants.  For  example, 
if  the  State  has  adopted  not-to-be- 
exceeded  aquatic  life  criteria  which  are 
less  stringent  than  the  4-day  average 
chronic  aquatic  life  criteria  in  S  131.3B(b) 
(i.e..  in  Columns  8(11)  and  C(II)).  the 
acute  and  chronic  aquatic  life  criteria  in 
Section  131.36(b)  are  proposed  for  those 
pollutants. 

The  rationale  for  this  is  that  the  State- 
adopted  criteria  do  not  protect  resident 
aquatic  life  fi'om  both  acute  and  chronic 
effects,  and  that  Federal  criteria  are 
necessary  to  fully  protect  aquatic  life 
designated  uses.  If  the  State  has 
adopted  not-to-be-exceeded  aquatic  life 
criteria  which  are  more  stringent  or 
equal  to  the  chronic  aquatic  hfe  criteria 
in  f  131.36(b),  the  acute  and  chronic 
aquatic  life  criteria  In  §  131.36(b)  arc  not 
proposed  for  those  pollutants. 

(12)  Under  certain  conditions 
discussed  in  rules  9, 10.  and  11,  criteria 
listed  in  §  131.36(b)  are  not  proposed  for 
specific  pollutants;  however,  EPA  made 
such  exceptions  only  for  pollutants  for 
which  criteria  have  been  adopted  by  the 
State  and  approved  by  EPA.  where  such 
criteria  are  currently  effective  under 
State  law  the  appropriate  EPA  Region 
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concluded  that  the  State's  criteria  fully 
satisfy  section  303(c)(2)(B)  requirements. 

3.  Approach  for  States  That  Fully 
Comply  Subrequent  to  Issuance  of 
Today's  Proposed  Rulemaking 

As  discussed  in  prior  sections  of  this 
preamble,  the  water  quality  standards 
program  has  been  established  with  an 
emphasis  on  State  primacy.  Although 
this  proposed  rule  has  been  developed 
to  Federally  promulgate  toxics  criteria 
for  States,  EPA  prefers  that  States 
maintain  primacy,  revise  their  own 
standards,  and  achieve  full  compliance. 
EPA  is  hopeful  that  today's  proposed 
rulemaking  will  provide  additional 
impetus  for  non-complying  States  to 
adopt  the  criteria  for  priority  toxic 
pollutants  necessary  to  comply  with 
section  303(c)(2)(B). 

For  States  that  achieve  full 
compliance  before  publication  of  the 
final  rulemaking.  EPA  will  not  include 
such  States  in  the  final  rulemaking.  At 
any  point  in  the  process  prior  to  final 
promulgation,  a  State  can  ensure  that  it 
will  not  be  affected  by  this  action  by 
adopting  the  necessary  criteria  pursuant 
to  State  law  and  receiving  EPA 
approval.  The  content  of  the  adopted 
standards  must  be  within  the 
boundaries  of  the  several  acceptable 
approaches  described  earlier  in  this 
preamble. 

Following  a  final  promulgation  of  this 
rule,  removal  of  a  State  from  the  rule 
will  require  rulemaking  by  EPA 
according  to  the  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.).  EPA  will  withdraw  the 
Federal  rule  without  a  notice  and 
comment  rulemaking  when  the  State 
adopts  standards  no  less  stringent  than 
the  Federal  rule  (i.e..  standards  which 
provide,  at  least,  equivalent 
environmental  protection).  For  example, 
see  51  FR  11580,  April  4, 1986,  which 
finalized  EPA's  removal  of  a  Federal 
rule  for  the  State  of  Mississippi. 

However,  if  a  State  adopts  standards 
for  toxics  which  are  less  stringent  than 
the  Federal  rule  but.  in  the  Agency's 
judgment,  fully  meet  the  requirements  of 
the  Act,  EPA  will  propose  to  withdraw 
the  rule  with  a  notice  of  proposed 
rulemaking  and  provide  for  public 
participation.  This  procedure  would  be 
required  for  partial  or  complete  removal 
of  a  State  from  this  rulemaking.  A  State 
covered  by  the  final  rule  could  adopt  the 
necessary  criteria  using  any  of  the  three 
options  or  combinations  of  those 
Options  described  in  EPA's  1989 
guidance. 

EPA  cautions  States  and  the  public 
that  promulgation  of  a  Federal  rule 
removes  most  of  the  fiexibility  available 
to  States  for  modifying  their  standards 


on  a  discharger-specific  or  stream- 
specific  basis.  For  example,  variances, 
site-specific  criteria  and  schedules  of 
compliance  actions  pursuant  to  State 
law  for  federally  promulgated  criteria 
are  precluded.  Each  of  these  types  of 
modifications  would  require  Federal 
rulemaking  on  a  case-by-case  basis  to 
change  the  Federal  rule  for  that  State. 

F.  Derivation  of  Proposed  Criteria 

;.  Sections  304(a)  Criteria  Process 

Under  the  authority  of  CWA  section 
304(a)  EPA  has  developed 
methodologies  and  specific  criteria  to 
protect  aquatic  life  and  human  health. 
These  methodologies  are  intended  to 
provide  protection  for  all  surface  water 
on  a  national  basis.  As  described  below, 
there  are  site  specific  procedures  for 
more  precisely  addressing  site  specific 
conditions  for  an  individual  water  body. 
However,  these  site-specific  criteria 
procedures  are  infrequently  used 
because  the  section  304(a)  criteria 
recommendations  have  proven 
themselves  to  be  appropriate  for  the 
vast  majority  of  water  bodies.  The 
methodologies  have  been  subject  to 
pubhc  review,  as  have  the  individual 
criteria  documents.  Additionally,  the 
methodologies  have  been  reviewed  and 
approved  by  EPA's  Science  Advisory 
Board.  ;' 

EPA  incorporates  by  reference  into 
the  record  of  this  proposed  rulemaking 
the  aquatic  Hfe  methodology  as 
described  in  "Appendix  B--Guidelines 
for  Deriving  Water  Quality  Criteria  for 
the  Protection  of  Aquatic  Life  and  Its 
Uses"  (45  FR  79341.  November  28, 1980) 
as  amended  by  "Summary  of  Revisions 
to  Guidelines  for  Deriving  Numerical 
National  Water  Quality  Criteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses"  (50  FR  30792,  July  29. 1985). 
EPA  also  incorporates  by  reference  into 
the  record  of  this  proposed  rulemaking 
the  human  health  methodology  as 
described  in  "Appendix  C — Guidelines 
and  Methodology  Used  in  the 
Preparation  of  Health  Effects 
Assessment  Chapters  of  the  Consent 
Decree  Water  Criteria  Documents"  (45 
FR  79347.  November  28, 1980).  EPA  also 
recommends  that  the  following  be 
reviewed  for  information;  "Appendix 
D — Response  to  Comments  on 
Guidelines  for  Deriving  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Ufe  and  Its  Uses."  (45  FR  79357. 
November  28, 1980);  "Appendix  E— 
Responses  to  Public  Comments  on  the 
Human  Health  Effects  Methodology  for 
Deriving  Ambient  Water  Quality 
Criteria"  (45  FR  79368.  November  28, 
1980);  and  "Appendix  B— Response  to 
Comments  on  Guidelines  for  Deriving 


Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses"  (50  FR 
30793.  July  29. 1985).  EPA  also  is  placing 
into  the  record  the  most  current 
individual  criteria  documents  for  the 
priority  toxic  pollutants  included  in 
today's  proposal. 

The  primary  focus  of  this  rule  is  the 
inclusion  of  the  water  quality  criteria  for 
pollutant(s)  in  State  standards  as 
necessary  to  support  water  quality- 
based  control  programs.  The  Agency  is 
accepting  comment  on  the  criteria 
proposed  in  today's  rule.  However. 
Congress  has  established  a  very 
ambitious  schedule  for  the  promulgation 
of  the  final  criteria.  The  statutory 
deadline  in  section  303(c)(4)  clearly 
indicates  that  Congress  intended  the 
Agency  to  move  very  expeditiously 
when  Federal  action  is  warranted.  The 
Agency  believes  that  the  limited  time 
available  for  promulgation  of  the 
regulation  can  be  used  most  efficiently 
and  effectively  by  addressing  those 
issues  that  have  not  already  come 
before  the  Agency. 

The  methodology  used  to  develop  the 
criteria  and  the  criteria  themselves  (to 
the  extent  not  updated  through  IRIS) 
have  previously  undergone  scientific 
peer  review  and  pubhc  review  and 
comment,  and  have  been  revised  as 
appropriate.  For  the  most  part,  this 
review  occurred  before  Congress 
amended  the  Act  in  1987,  to  require  the 
inclusion  of  numeric  criteria  for  certain 
toxic  pollutants  in  State  standards. 
Congress  acted  with  full  knowledge  of 
the  EPA  process  for  developing  criteria 
and  the  Agency's  recommendations 
under  section  304(a).  EPA  believes  it  is 
consistent  with  Congressional  intent  to 
rely  in  large  part  on  existing  criteria 
rather  than  engage  in  a  time-consuming 
reevaluation  of  the  underlying  basis  for 
water  quality  criteria.  Accordingly,  the 
Agency  does  not  intend  in  this 
rulemaking  to  address  the  issues  that 
have  already  been  addressed  by  the 
Agency  in  response  to  previous 
comments.  It  is  the  Agency's  belief  that 
this  approach  will  best  achieve  the 
purpose  of  moving  forward  in 
promulgating  criteria  for  States  not  in 
compliance  with  section  303(c)(2)(B)  so 
that  environmental  controls  intended  by 
Congress  can  be  put  into  place  to 
protect  public  health  and  welfare  and 
enhance  water  quality. 

It  should  be  noted  that  the  Agency  is 
initiating  a  review  of  the  basic 
guidelines  for  developing  criteria  and 
that  comments  received  in  this 
rulemaking  may  be  of  value  in  that 
effort  as  well.  Future  revisions  to  the 
criteria  guidelines  will  be  reviewed  by 
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the  Agency's  Science  Advisory  Board 
and  submitted  to  the  public  for  review 
and  comment  following  the  same 
process  that  was  used  in  issuing  the 
existing  methodological  guidelines. 
Subsequent  revisions  of  criteria 
documents  and  the  issuance  of  any  new 
criteria  documents  will  also  be  subject 
to  public  review. 

2.  Aquatic  Life  Criteria 

Aquatic  life  criteria  may  be  expressed 
in  numeric  or  narrative  forms.  EPA's 
guidelines  describe  an  objective, 
internally  consistent  and  appropriate 
way  of  dkmving  chemical-spedfic. 
numeric  water  quality  criteria  for  the 
protection  of  the  presence  of,  as  well  as 
the  uses  of.  both  fresh  and  marine  water 
aquatic  organisms. 

An  aquatic  Ufe  criterion  derived  using 
EPA's  section  3(M(a)  method  represents 
an  estimate  of  the  highest  concentration 
of  a  pollutant  in  water  that  does  not 
present  a  significant  risk  to  aquatic 
organisms  per  se  or  to  their  use.  EPA's 
guidelines  are  designed  to  derive  criteria 
that  protect  aquatic  commimities  by 
protecting  most  of  the  species  and  their 
uses  most  of  the  time,  but  not 
necessarily  ail  of  the  species  all  of  the 
time.  Aquatic  communities  can  tolerate 
some  stress  and  occasional  adverse 
effects  on  a  few  species  so  that  total 
protection  of  all  species  all  of  the  time  is 
not  necessary.  EPA's  guidelines  attempt 
to  provide  a  reasonable  and  adequate 
amount  of  protection  with  only  a  small 
possibility  of  substantial  overprotection 
cr  underprotection.  As  discussed  in 
detail  below,  there  are  several 
individual  factors  which  may  make  the 
criteria  somewhat  overprotective  or 
underprotective.  Clearly,  addressing 
them  all  is  probably  infeasible  and.  in 
any  case,  would  make  the  criteria 
derivation  process  unduly  resource 
intensive  and  time  consuming.  The 
approach  EPA  is  using  is  believed  to  be 
as  well  balanced  as  possible,  given  the 
state  of  the  science. 

Numerical  aquatic  life  criteria  derived 
using  EPA's  most  recent  guidelines  are 
expressed  as  short-term  and  long-term 
numbers,  rather  than  one  number,  in 
order  that  the  criteria  more  accurately 
reflect  toxicological  and  practical 
realities.  The  combination  of  a  criteria 
maximum  concentration  (CMC),  a  one- 
hour  average  acute  limit,  and  a  criteria 
continuous  concentration  (CCC).  a  four- 
day  average  concentration  chrooic  limit, 
provide  protection  of  aquatic  life  and  its 
uses  from  acute  and  chronic  toxicity  to 
animals  and  plants,  and  from 
bioconcentration  by  aquatic  organisms, 
without  being  as  restrictive  as  a  one- 
number  criterion  would  have  to  be. 


The  two  number  criteria  are  intended 
tj  identify  average  pollutant 
concentrations  wiiich  will  produce 
water  quahty  generally  suited  to 
maintenance  of  aquatic  life  and  their 
uses  while  restricting  the  duration  of 
excursions  over  the  average  so  that  total 
exposures  will  not  cause  unacceptable 
adverse  effects.  Merely  specifying  an 
avera^^e  value  over  a  time  period  is 
insufficient  unless  the  time  period  is 
short,  because  excursions  higher  than 
the  average  can  kill  or  cause  substantial 
damage  in  short  periods. 

EPA's  guidelines  were  developed  on 
the  assumption  that  the  results  of 
laboratory  tests  are  generally  useful  for 
predicting  what  will  happen  in  Held 
situations.  Certain  ambient  waters  may 
have  some  capacity  to  bind  pollutants 
and  make  tbem  less  bioavailable.  The 
site-specific  criteria  process  provides  a 
means  of  addressing  this  effect  (i.e.,  by 
allowing  development  and  use  of  a 
"water  effect  ratio"  that  quantifies  the 
difference  in  toxicity  of  a  pollutant  in 
site  water  versus  the  toxicity  of  the 
pollutant  in  the  laboratory  water  used  to 
develop  the  section  304(a}  criteria 
recommendation).  However,  in  the 
absence  of  such  an  approach,  the 
criteria  may  be  somewhat 
overprotective  in  some  situations. 

A  minimum  data  set  of  eight  specified 
famihes  is  required  for  criteria 
development  (details  are  given  in  the 
methodology  cited  above).  The  eight 
specific  families  are  intended  to  be 
representative  of  a  wide  spectrum  of 
aquatic  life.  For  this  reason  it  is  not 
necessary  that  the  specific  organisms 
tested  be  actually  present  in  the  water 
body.  States  may  develop  site-specific 
criteria  using  native  species,  provided 
that  the  broad  spectrum  represented  by 
the  eight  families  is  maintained.  All 
aquatic  organisms  and  their  common 
uses  are  meant  to  be  considered,  but  not 
necessarily  protected,  if  relevant  data 
are  available. 

EPA's  appUcation  of  guidelines  to 
develop  the  criteria  matrix  in  the 
proposed  rule  is  judged  by  the  Agency 
to  be  applicable  to  all  waters  of  the 
United  States,  and  to  all  ecosystems. 
There  are  waters  and  ecosystems  where 
site-specific  criteria  could  be  developed, 
as  discussed  below,  but  it  is  up  to  States 
to  identify  those  waters  and  develop  the 
appropriate  site-specific  criteria. 

Fresh  water  and  salt  water  (including 
both  ettuarine  and  marine  waters)  have 
different  chemical  compositions,  and 
freshwater  and  saltwater  species  rarely 
inhabit  the  same  water  simultaneously. 
To  provide  additional  accuracy,  criteria 
developed  recently  are  developed  for 
fiesh  water  and  for  salt  water. 


Assumptions  which  may  make  the 
criteria  underprotective  include  the  use 
of  criteria  on  an  individual  basis,  with 
no  consideration  of  additive  or 
synergistic  effects,  and  the  general  lack 
of  consideration  of  impacts  on  wildlife, 
due  principally  to  a  lack  of  data. 

3.  Criteria  for  Human  Health 

As  with  aquatic  life,  EPA's  guidelines 
for  human  health  criteria  attempt  to 
provide  a  reasonable  and  adequate 
amount  of  protection  with  only  a  small 
possibility  of  substantial  overprotection 
or  underprotection.  EPA's  section  304(a) 
criteria  for  human  health  are  based  on 
two  types  of  biological  endpoints: 

(1)  Carcinogenicity  and  (2)  systemic 
toxicity  (i.e..  all  other  adverse  effects 
other  than  cancer).  Thus,  there  are  two 
procedures  for  assessing  these  health 
effects:  One  for  carcinogens  end  one  for 
non-cardnogens. 

EPA's  guidelines  assume  that 
carcinogenicity  is  a  "non-threshold 
phenomenon."  that  is.  there  are  no 
"safe**  or  **no-effect  levels"  because 
even  extremely  small  doses  are 
assumed  to  cause  a  finite  increase  in  the 
incidence  of  the  response  (i.e..  cancer). 
Therefore,  EPA's  water  quality  criteria 
for  carcinogens  are  presented  a» 
pollutant  concentrations  corresponding 
to  increases  in  the  risk  of  developing 
cancer. 

For  pollutants  that  do  not  manifest 
any  apparent  carcinogenic  effects  in 
animal  studies  (i.e..  systemic  toxicants), 
EPA  assumes  that  the  pollutant  has  a 
threshold  below  which  no  effects  will  be 
observed.  This  assumption  is  based  on 
the  premise  that  a  physiological 
mechanism  exists  within  living 
organisms  to  avoid  or  overcome  the 
adverse  effects  of  the  pollutant  below 
the  threshold  concentration. 

The  human  health  risks  of  a  substance 
cannot  be  determined  with  any  degree 
of  confidence  unless  dose-response 
relationships  are  quantified.  Therefore, 
a  dose-response  assessment  is  required 
before  a  criterion  can  be  calculated.  The 
dose-response  aseessment  determines 
the  quantitative  relationships  between 
the  amount  of  exposure  to  a  substuncc 
and  the  onset  of  toxic  injury  or  disease. 
Data  for  determining  dose-response 
relationships  are  typically  derived  from 
animal  studies,  or  less  frequently,  from 
epidemiological  studies  in  exposed 
populations. 

The  dose-response  information 
needed  for  carcinogens  is  an  estimate  of 
the  carcinogenic  potency  of  the 
compound.  Carcinogenic  po.  "^ncy  is 
defined  here  as  a  general  term  for  a 
chemical's  human  cancer-causing 
potential  This  term  is  often  used  loosely 
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to  refer  to  the  more  specific  carcinogenic 
or  cancer  slope  factor  which  is  defined 
as  an  estimate  of  carcinogenic  potency 
derived  from  animal  studies  or 
epidemiological  data  of  human 
exposure.  It  is  based  on  extrapolation 
from  test  exposures  of  high  dose  levels 
over  relatively  short  periods  of  time  to 
more  realistic  low  dose  levels  over  a  . 
lifetime  exposure  period  by  use  of  linear 
extrapolation  models.  The  cancer  slope 
factor,  ql*.  is  EPA's  estimate  of 
carcinogenic  potency  and  is  intended  to 
be  a  conservative  upper  bound  estimate 
(e.g.  95%  upper  bound  confidence  limit). 

For  non-carcinogens.  EPA  uses  the 
reference  dose  (Rfl))  as  the  dose 
response  parameter  in  calculating  the 
criteria.  "The  RfD  was  formerly  referred 
to  as  an  "Acceptable  Daily  Intake"  or 
ADI.  The  RfD  is  useful  as  a  reference 
point  for  gauging  the  potential  effects  of 
other  doses.  Doses  that  are  less  than  the 
RfD  are  not  likely  to  be  associated  with 
any  health  risks,  and  are  therefore  less 
likely  to  be  of  regulatory  concern.  As  the 
frequency  of  exposures  exceeding  the 
RfD  increases  and  as  the  size  of  the 
excess  increases,  the  probability 
increases  that  adverse  effects  may  be 
observed  in  a  human  population. 
Nonetheless,  a  clear  conclusion  cannot 
be  categorically  drawn  that  all  doses 
below  the  RfD  are  "acceptable"  and  that 
all  doses  in  excess  of  the  RfD  are 
"unacceptable."  In  extrapolating  non- 
carcinogen  animal  test  data  to  humans 
to  derive  an  RfD,  EPA  divides  a  no- 
observed-effect  dose  observed  in  animal 
studies  by  an  "uncertainty  factor"  which 
is  based  on  professional  judgment  of 
toxicologists  and  typically  ranges  from 
10  to  10,000. 

For  section  304(a]  criteria 
development.  EPA  typically  considers 
only  exposures  to  a  pollutant  that  occur 
through  the  ingestion  of  waters  and 
contaminated  fish  and  shellfish.  Thus 
the  criteria  are  based  on  an  assessment 
of  risks  related  to  the  surface  water 
exposure  route  only. 

The  assumed  exposure  pathways  in 
calculating  the  criteria  are  the 
consumption  of  2  liters  per  day  at  the 
criteria  concentration  and  the 
consumption  of  6.5  grams  per  day  of 
fish/shellfish  contaminated  at  a  level 
equal  to  the  criteria  concentration  but 
multiplied  by  a  "bioconcentration 
factor."  The  use  of  fisn  consumption  as 
an  exposure  factor  requires  the 
quantification  of  pollutant  residues  in 
the  edible  portions  of  the  ingested 
species.  Bioconcentration  factors  (BCFs) 
are  used  to  relate  pollutant  residues  in 
aquatic  organisms  to  the  pollutant 
concentration  in  ambient  waters.  BCFs 
are  quantified  by  various  procedures 


depending  on  the  lipid  solubility  of  the 
pollutant.  For  lipid  soluble  pollutants, 
the  average  BCF  is  calculated  from  the 
weighted  average  percent  lipids  in  the 
edible  portions  of  fish/shellfish,  which 
is  about  3%;  or  it  is  calculated  from 
theoretical  considerations  using  the 
octanol/water  partition  coefficient.  For 
non-lipid  soluble  compounds,  the  BCF  is 
determined  empirically.  The  assumed 
water  consumption  is  taken  from  the 
National  Academy  of  Sciences 
publication  "Drinking  Water  and 
Health"  (1977).  The  8.5  grams  per  day 
contaminated  fish  consumption  value  is 
equivalent  to  the  average  per-capita 
consumption  rate  of  all  (contaminated 
and  non-contaminated)  freshwater  and 
estuarine  fish  for  the  U.S.  population. 

EPA  also  assimies  in  calculating 
water  quality  criteria  that  the  exposed 
individual  is  an  average  adult  with  body 
weight  of  70  kilograms.  The  issue  of 
concern  is  dose  per  kilogram  of  body 
weight.  EPA  assumes  6.5  grams  per  day 
of  contaminated  fish  consumption  and  2 
liters  per  day  of  contaminated  drinking 
water  consumption  for  a  70  kilogram 
person  in  calcidating  the  criteria. 
Persons  of  smaller  body  weight  are 
expected  to  ingest  less  contaminated 
fish  and  water,  so  the  dose  per  kilogram 
of  body  weight  is  generally  expected  to 
be  roughly  comparable.  There  may  be 
subpopulations  within  a  State,  such  as 
subsistence  fishermen,  who  as  a  result 
of  greater  exposure  to  a  contaminant, 
are  at  greater  risk  than  the  hypothetical 
70  kilogram  person  eating  6.5  grams  per 
day  of  maximally  contaminated  fish  and 
shellfish  and  drinking  2  liters  per  day  of 
maximally  contaminated  drinking  water. 
(EPA  is  in  part  addressing  the  potential 
that  highly  exposed  subpopulations 
exist  by  selecting  a  relatively  stringent 
cancer  risk  level  (10"  ^  for  use  in 
deriving  State-wide  criteria  for 
carcinogens.  Individuals  that  ingest  ten 
times  more  of  a  pollutant  than  is 
assumed  in  derivation  of  the  criteria  will 
be  protected  to  a  10"  •  level,  which  EPA 
has  historically  considered  to  be 
adequately  protective.  There  may, 
nevertheless,  be  circumstances  where 
site-specific  numeric  criteria  that  are 
more  stringent  tlian  the  State- wride 
criteria  are  necessary  to  adequately 
protect  highly  exposed  subpopulations. 
Although  EPA  intends  in  this  initial 
promulgation  to  focus  on  promulgation 
of  appropriate  State-wide  criteria  that 
will  reduce  risks  to  all  exposed 
individuals,  including  highly  exposed 
subpopulations,  site  specific  criteria 
may  be  developed  subsequently  by  EPA 
or  the  States  where  warranted  to 
provide  necessary  additional 
protection.) 


Fbrnbn-carcitiogens  RfDs  are 
developed  based  on  pollutant 
concentrations  that  cause  threshold 
effects.  The  RfD  is  an  estimate  (with 
uncertainty  spanning  perhaps  an  ordpr 
of  magnitude)  of  a  daily  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effects 
during  a  lifetime. 

Criteria  are  calculated  for  individual 
chemicals  with  no  consideration  of 
additive,  synergistic  or  antagonistic 
effects  in  mixtures.  If  the  conditions 
within  a  State  differ  from  the 
assumptions  EPA  used,  the  States  have 
the  option  to  perform  the  analyses  for 
their  conditions. 

EPA  has  a  process  to  develop  a 
scientific  consensus  on  oral  reference 
doses  and  carcinogenic  slope  factors. 
Reference  doses  and  slope  factors  are 
validated  by  two  Agency  wori(  groups 
(i.e.,  one  work  group  for  each)  which  are 
composed  of  senior  Agency  scientists 
from  all  of  the  program  offices  and  the 
Office  of  Research  and  Development. 
These  work  groups  develop  a  consensus 
of  Agency  opinion  for  Rfds  and  slope 
factors  which  are  then  used  throughout 
the  Agency  for  consistent  regulation  and 
guidance  development.  EPA  maintains 
an  electronic  data  base  which  contains 
the  official  Agency  consensus  for  Rfd's 
and  slope  factors  which  is  known  as  the 
Integrated  Risk  Information  System 
(IRIS).  It  is  available  for  use  through 
EPA's  electronic  mail  system,  and  also 
available  through  the  Public  Health 
Network  of  the  Pubhc  Health 
Foundation,  and  on  the  National 
Institutes  of  Health  National  Library  of 
Medicine's  TOXNET  system.  For  the 
criteria  included  in  today's  proposal, 
EPA  used  the  criteria  recommendation 
from  the  appropriate  section  304(a) 
criteria  document.  (The  availabiUty  of 
EPA's  criteria  docimients  has  been 
announced  in  various  Federal  Register 
notices.  These  documents  are  also 
placed  in  the  record  for  today's 
proposed  rule.)  However,  if  the  Agency 
has  changed  in  IRIS  any  parameters 
used  in  criteria  derivation  since 
issuance  of  the  criteria  guidance 
document,  EPA  recalculated  the  criteria 
recommendation  with  the  latest 
information.  (This  information  is 
included  in  the  record.)  Thus,  there  may 
be  differences  between  the  original 
recommendation,  and  those  in  today's 
proposal,  but  today's  proposal  presents 
the  Agency's  most  current  section  304(a) 
criteria  recommendation.  The 
recalculated  human  health  numbers  are 
denoted  by  an  "a"  in  the  criteria  matrix 
in  subsection  131.38(b]  of  today's 
proposed  rule. 
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In  order  to  base  its  regulatory 
decisions  on  the  best  available  science. 
EPA  continuously  updates  its 
assessment  of  the  risk  from  exposure  to 
contaminants.  On  September  11, 1991. 
EPA's  Office  of  Research  and 
Development  (ORD)  began  reassessing 
the  scientific  models  and  exposure 
scenarios  used  to  predict  the  risks  of 
biological  effects  from  exposure  to  low 
levels  of  dioxin.  This  reassessment  has 
the  potential  to  alter  the  risk  assessment 
for  dioxin  and  accordingly  the  Agency's 
regulatory  decisions  related  to  dioxin. 
At  this  time.  EPA  is  unable  to  say  with 
any  certainty  what  the  degree  or 
directions  of  any  changes  in  risk 
estimates  might  be.  This  rulemaking 
includes  a  proposed  Agency  action  with 
regard  to  dioxin  that  may  be  affected  by 
the  reassessment.  The  Agency  will  be 
carefully  monitoring  ORD's  efforts  in 
order  to  ensure  that  appropriate  actions 
are  taken  during  the  course  of  this 
rulemaking  to  reflect  any  necessary 
changes  resulting  from  the 
reassessment.  If  a  final  Agency  action 
on  this  rulemaking  occurs  prior  to 
completion  of  ORD's  work,  the  Agency 
will  consider  revisiting  that  decision. 

4.  Section  304(a)  Human  Health  Criteria 
Excluded 

Today's  proposal  does  not  contain 
certain  of  the  Section  304(a)  criteria  for 
priority  toxic  pollutants  because  those 
criteria  were  not  based  on  toxicity.  The 
basis  for  these  particular  criteria  are 
organoleptic  effects  (e.g..  taste  and  odor) 
which  would  make  water  and  edible 
aquatic  life  unpalatable  but  not  toxic. 
Because  the  basis  for  this  proposed 
rulemaking  is  to  protect  the  public 
health  and  aquatic  life  from  toxicity 
consistent  with  the  language  in  section 
303(c)(2)(B).  EPA  is  proposing  criteria 
only  for  those  priority  toxic  pollutants 
whose  criteria  recommendations  are 
based  on  toxicity.  The  Section  304(a) 
human  health  criteria  based  on 
organoleptic  effects  for  copper,  zmc.  2,4- 
dimethylphenol.  and  3-methyl-4- 
chlorophenol  are  excluded  for  this 
reason. 

5.  Cancer  Risk  Level  Proposed 

EPA's  Section  304(a)  criteria  guidance 
documents  for  priority  toxic  pollutants 
which  are  based  on  carcinogenicity 
present  concentrations  for  upper  bound 
risk  levels  of  1  excess  cancer  per  100.000 
people  (10-*),  per  1.000,000  people  (10"^, 
jnd  per  10.000,000  people  (10" ^. 
However,  the  criteria  documents  do  not 
recommend  a  particular  risk  factor  as 
EPA  policy. 

In  the  April.  1990,  Federal  Register 
notice  of  preliminary  assessment  of 
State  compliance,  EPA  announced  the 


intention  to  include  in  the  proposed 
rulemaking  an  incremental  cancer  risk 
level  of  one  in  a  million  (10'*)  for  all 
priority  toxic  pollutants  regulated  as 
carcinogens.  That  cancer  risk  level  is 
reflected  in  this  proposed  rule.  The 
reasons  supporting  this  decision  are 
discussed  below.  However,  EPA's  Office 
of  Water's  guidance  to  the  States  has 
consistently  reflected  the  Agency's 
policy  of  accepting  cancer  risk  policies 
from  the  States  in  the  range  of  W*to 
10"*.  EPA  reviews  individual  State 
policies  as  part  of  its  water  quality 
standards  oversight  function  and 
determines  if  States  have  appropriately 
consulted  its  citizens  and  applied  good 
science  in  adopting  water  quality 
criteria. 

First.  EPA's  human  health  criteria 
have  been  developed  based  on  a 
number  of  exposure  assumptions.  Many 
of  these  assumptions  are  based  on  the 
exposure  for  an  average  individual.  For 
example.  EPA's  criteria  assumes 
exposure  of  a  70  kilogram  (154  pound) 
adult  who  consumes  2  liters  (2.1  quarts) 
of  water  per  day  and  6.5  grams  of  fish 
per  day  (less  than  7  ounces  per  month). 
These  assumptions  are  based  on 
approximate  national  averages,  but 
considerably  understate  the  exposure 
that  would  occur  for  certain  segments  of 
the  population  that  have  high  fish 
consumption  or  depend  on  fish 
consumption  for  subsistence.  Similarly, 
it  would  overstate  the  exposure  of  those 
who  consume  less  fish  than  the  National 
average  amount.  Therefore,  although 
EPA  would  accept  a  lower  State 
adopted  risk  level,  in  the  range  of  10'*  to 
10"*,  EPA  has  chosen  a  10" 'risk  level  to 
protect  the  average  exposed  individual 
at  a  conservative  incremental  lifetime 
cancer  risk. 

A  second  strong  reason  is  that  a  10"* 
risk  level  is  consistent  with  what  most 
States  have  selected,  or  are  expected  to 
select,  as  their  risk  level.  A  recent  EPA 
status  report  on  State  compliance  with 
section  303(c)(2)(B)  found  that  36  of  the 
57  States  and  Territories  will  select  10'* 
as  their  risk  level  (12  States  have 
selected  or  are  expected  to  select  10"' 
and  9  of  the  remaining  States  are 
undecided).  EPA's  proposal  is  therefore 
consistent  with  the  majority  of  the 
States,  does  not  contradict  those  States 
choosing  a  10"*  risk  level  and  does  not 
preclude  States  from  eventually 
choosing  a  risk  level  below  10"'. 

Third,  by  selecting  a  risk  level  of  10"* 
for  the  average  exposed  individual, 
some  assurance  is  provided  against  the 
possibility  that  current  section  304(a) 
criteria  are  not  sufficiently  stringent. 
The  various  parameters  used  in  deriving 
the  Section  304(a)  criteria  (e.g.  cancer 


potency  slopes,  reference  doses, 
bioaccumulation  factors,  etc.)  are  based 
on  the  state  of  present  science.  With 
additional  research  and  experience. 
EPA  may  find  that  one  or  more  of  these 
factors  understates  the  actual  public 
risk.  In  addition,  in  many  cases.  EPA's 
criteria  are  based  upon  a  single  health 
effect.  As  the  science  evolves  and 
available  information  expands,  there  is 
the  potential  that  EPA  will  determine 
that  other  endpoints  or  effects  are  more 
sensitive  than  those  currently 
considered.  This  risk  level  also  reflects  a 
recognition  that  certain  factors  are  not 
considered  in  the  current  criteria 
methodology. 

A  proposed  10" 'risk  level  does  not 
preclude  State  alternatives.  If  a  State 
decides  that  a  different  risk  level  is 
more  appropriate,  it  may  avoid  Federal 
promulgation  by  completing  its 
standards  adoption  process  in 
compliance  with  section  303(c)(2)(B).  As 
discussed  earlier,  this  would  be  the  case 
both  in  advance  of  or  subsequent  to 
final  promulgation. 

6.  Applying  EPA 's  Nationally  Derived 
Criteria  to  State  Waters 

"  To  assist  States  in  modifying  EPA's 
water  quality  criteria,  the  Agency  has 
provided  guidance  on  developing  site 
specific  criteria  for  aquatic  life  and 
human  health  (see  Water  Quality 
Standards  Handbook  and  the  Guidelines 
for  Deriving  Numerical  National  Water 
Quality  Criteria].  This  guidance  can  be 
used  by  the  appropriate  regulatory 
authority  to  develop  alternative  criteria 
Where  such  criteria  are  more  stringent 
than  the  criteria  finally  developed 
pursuant  to  this  proposed  rulemaking, 
section  510  of  the  Clean  Water  Act  (33 
U.S.C.  1370)  provides  authority  for  their 
implementation  and  enforcement  in  lieu 
of  today's  proposed  criteria. 

EPA's  experience  with  such  site- 
specific  criteria  has  verified  that  the 
national  criteria  are  generally  protective 
and  appropriate  for  direct  use  by  the 
States. 

G.  Description  of  the  Proposed  Rule 

EPA's  final  rule  would  establish  a 
new  S  131.36  in  40  CFR  part  131  entitled. 
"Toxics  Criteria  for  Those  States  Not 
Fully  Complying  With  Clean  Water  Act 
section  303(c)(2)(B)." 

1.  Scope 

Subsection  (a),  entitled  "Scope", 
clarifies  that  this  section  is  not  a  general 
promulgation  of  the  section  304(a) 
criteria  for  priority  toxic  pollutants  but 
is  restricted  to  specific  pollutants  in 
specific  States.  * 


I       ! 
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2.  EPA  Criteria  for  Priority  Toxic 
Pollutants 

Subsection  (b)  presents  a  matrix!  of 
the  applicable  EJ'A  criteria  for  priority 
toxic  pollutants.  Section  303(c)C2)(B)  of 
the  Act  addresses  only  pollutants  listed 
as  "toxic"  pursuant  to  section  307(a)  of 
the  Act.  As  discussed  earlier  in  this 
preamble,  the  section  307(a)  list  of 
toxics  contains  65  compounds  and 
families  of  compounds,  which 
potentially  include  thousands  of  specific 
compounds.  The  Agency  uses  the  list  of 
126  "priority  toxic  pollutants"  for 
administrative  purposes  (see  40  CFR 
part  423.  appendix  A).  Reference  in  this 
proposed  rule  to  priority  toxic 
pollutants,  toxic  pollutants,  or  toxics 
refers  to  the  126  priority  toxic  pollutants. 

However.  EPA  has  not  developed 
both  aquatic  life  and  human  health 
section  304(a]  criteria  for  all  of  the  126 
priority  toxic  pollutants.  The  matrix  in 
paragraph  (b)  contains  human  health 
criteria  in  Column  D  for  102  priority 
toxic  pollutants  which  are  divided  into 
criteria  (Column  I)  for  water 
consumption  (i.e.,  2  liters  per  day)  and 
aquatic  life  consumption  (i.e.,  6.5  grams 
per  day  of  aquatic  organisms],  and 
Column  II  for  aquatic  life  consumption 
only.  The  term  aquatic  life  includes  fish 
and  shellfish  such  as  shrimp,  clams, 
oysters  and  mussels.  The  total  number 
of  priority  toxic  pollutants  with  criteria 
proposed  today  differs  from  the  total 
number  of  priority  toxic  pollutants  with 
section  304(a)  criteria  because  EPA  has 
developed  and  is  proposing  chromium 
criteria  for  two  valence  states.  Thus, 
although  chromium  is  a  single  priority 
toxic  pollutant,  there  are  two  criteria  for 
chromium.  See  numbers  5a  and  5b  in 
proposed  §  131.36(b). 

The  matrix  contains  aquatic  life 
criteria  for  30  priority  pollutants.  These 
are  divided  into  freshwater  criteria 
(Column  B)  and  saltwater  criteria 
(Column  C).  These  columns  are  further 
divided  into  acute  and  chronic  criteria. 
The  aquatic  life  criteria  are  considered 
by  EPA  to  be  protective  when  applied 
under  the  conditions  described  in  the 
section  304(a)  criteria  documents  and  in 
the  "Technical  Support  Document  for 
Water  Quality -based  Toxics  Control." 
For  example,  waterbndy  uses  should  be 
protected  if  the  criteria  are  not 
exceeded,  on  average,  once  every  three 
year  period.  It  should  be  noted  that  the 
criteria  maximum  concentrations  (the 
acute  criteria)  are  one-hour  average 
concentrations  and  that  the  criteria 
continuous  concentrations  (the  chronic 
criteria)  are  four-day  averages.  It  should 
also  be  noted  that  for  certain  of  the 
metala,  the  actual  criteria  are  equations 
which  are  included  as  footnotes  to  the 


matrix.  The  toxicity  of  these  metals  are 
water  hardness  dependent.  The  values 
shown  in  the  table  are  based  on  a 
hardness  expressed  as  calcium 
carbonate  of  100  mg/1.  Finally,  the 
criterion  for  pentachlorophenol  is  pH 
dependent.  "The  equation  is  the  actual 
criterion  and  is  included  as  a  footnote. 
The  value  shown  in  the  matrix  is  for  a 
pH  of  7.8  units. 

Several  of  the  freshwater  aquatic  life 
criteria  are  incorporated  into  the  matrix 
in  the  format  used  in  the  1960  criteria 
methodology.  This  distinction  is  noted  in 
footnote  (g)  to  the  table.  EPA  has  not 
updated  these  criteria  for  various 
reasons.  Footnote  (g)  describes  an 
approximate  method  to  translate  these 
1980  criteria  to  the  equivalent  criteria  by 
the  1985  methodology.  EPA  could  make 
this  translation  in  a  final  rule  and 
solicits  public  comment  on  which 
approach  is  better. 

The  matrix  also  includes  toxicity- 
based  human  health  criteria  for  copper, 
2-chloroethylvinyl  ether,  l,2-tran8- 
dichloroethylene,  2-chlorophenoI, 
acenaphthene,  butylbenzyl  phthalate, 
and  N-nitrosodi-n-propylamine.  The 
criteria  for  these  substances  are  shown 
in  parentheses  and  are  not  being 
proposed  today  but  are  included  for 
informational  purposes  and  as  notice  for 
consideration  in  all  future  State  triennial 
reviews.  Although  sufficient  information 
on  these  compounds  was  previously 
unavailable  to  calculate  a  section  304(a) 
criterion  based  on  carcinogenicity  or 
systemic  toxicity,  Agency-approved 
information  in  IRIS  now  allow 
calculation  of  these  criteria  using  the 
EPA  criteria  guidelines.  EPA  has 
assembled  another  matrix  which 
provides  all  of  the  factors  used  to 
calculate  the  proposed  human  health 
criteria.  This  supplementary  matrix  is 
included  in  the  record  for  this  proposal. 

3.  Applicability 

Section  131.36(d)  establishes  the 
applicabihty  of  the  criteria  proposed  for 
each  included  State.  It  provides  that  the 
criteria  promulgated  for  each  State 
supersede  and/or  complement  any  State 
criteria  for  that  toxic  pollutant.  EPA 
believes  it  has  not  proposed  to 
supersede  any  State  criteria  for  priority 
toxic  pollutants  unless  the  State- 
adopted  criteria  are  disapproved  or 
otherwise  insufficient.  The  approach 
followed  by  the  Agency  in  preparing 
proposed  \  131.36(d)  is  described  in 
section  E.2,  and  further  rationale  is 
provided  in  section  E.3  of  this  preamble. 
EPA  invites  comment  on  the  accuracy  of 
the  Agency's  decisions  to  include  or 
exclude  particular  priority  toxic 
pollutant  criteria. 


EPA's  principal  purpose  today  is  to 
propose  the  toxics  criteria  necessary  to 
comply  with  section  303(c)(2)(B). 
However,  in  order  for  such  criteria  to 
achieve  their  intended  purpose  the 
implementation  scheme  must  be  such 
that  the  final  results  protect  the  public 
health  and  welfare.  In  section  F  of  this 
preamble  a  discussion  focused  on  the 
factors  in  EPA's  assessment  of  criteria 
for  carcinogens.  For  example,  fish 
consumption  rates,  bioaccumulation 
factors,  and  cancer  potency  slopes  were 
discussed.  When  any  one  of  these 
factors  is  changed,  the  others  must  also 
be  evaluated  so  that,  on  balance, 
resulting  criteria  are  adequately 
protective. 

Once  an  appropriate  criterion  is 
selected  for  either  aquatic  life  or  human 
health  protection,  then  appropriate 
conditions  for  calculating  water  quality- 
based  effiuent  limits  for  that  chemical 
must  be  established  in  order  to  maintain 
the  intended  stringency  and  achieve  the 
necessary  toxics  control.  EPA  has 
included  in  this  proposal  appropriate 
implementation  factors  necessary  to 
maintain  the  level  of  protection 
intended.  These  proposals  are  included 
in  subsection  (c). 

For  example,  most  States  have  low 
How  values  for  streams  and  rivers 
which  establish  flow  rates  below  which 
numeric  criteria  may  be  exceeded. 
These  low  flow  values  became  design 
fiows  for  sizing  treatment  plants  and 
developing  water  quality-based  effluent 
limits.  Historically,  these  so-called 
"design"  flows  were  selected  for  the 
purposes  of  waste  load  allocation 
analyses  which  focused  on  instream 
dissolved  oxygen  concentrations  and 
protection  of  aquatic  life.  With  the 
publication  of  the  1985  Technical 
Support  Document  for  Water  Quality 
Based  Toxics  Control  (TSD),  EPA 
introduced  hydrologically  and 
biologically  based  analyses  for  the 
protection  of  aquatic  life  and  human 
health.'  EPA  reconunended  either  of 
two  methods  for  calculating  acceptable 
low  Hows,  the  traditional  hydrologic 
method  developed  by  the  U.S. 
Geological  Survey  and  a  biological 
based  method  developed  by  EPA.  The 


'  Theie  concepts  have  been  expanded 
subsequently  in  guidance  entitled  'Technical 
Guidance  Manual  for  Performing  Wasleload 
Allocations.  Book  S,  Design  Conditions."  USEPA. 
Office  of  Water  Regulations  and  Standards. 
Washington.  DC  (1986).  These  new  developments 
are  Included  in  appendix  D  of  the  revised  TSO.  The 
discussion  here  is  greatly  simplified  and  is  provided 
to  support  EPA's  decision  to  propose  baseline 
application  values  for  instream  flowa  and  thereby 
maintain  the  intended  stringency  of  the  criteria  fur 
priority  loxic  poUutanta. 
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results  of  eilher  of  these  two  methods 
may  be  used. 

Some  Slates  have  adopted  specific 
low  flow  requirements  for  streams  and 
rivers  to  protect  designated  uses  against 
the  effects  of  toxics.  Generally  these 
have  followed  the  guidance  in  the  TSD. 
However,  EPA  believes  it  is  essential  to 
include  proposed  design  flows  in  today's 
proposed  rule  so  that,  where  States  have 
not  yet  adopted  such  design  flows,  the 
criteria  proposed  today  would  be 
implemented  appropriately.  Clearly,  if 
the  proposed  criteria  were  implemented 
using  inadequate  design  flows,  the 
resulting  toxics  controls  would  not  be 
fully  effective,  because  the  resulting 
ambient  concentrations  would  exceed 
EPA's  recommended  levels. 

In  the  case  of  aquatic  life,  more 
frequent  violations  than  the  once  in  3 
years  assumed  exceedences  would 
result  in  diminished  vitality  of  stream 
ecosystems  characteristics  by  the  loss  of 
desired  species  such  as  sport  fish.  The 
low  flow  values  proposed  are: 


Aquatic  Life: 

Acute  criteria 

1  Q  10 orl  B 3. 

(CMC). 

Chronic  criteria 

7  Q  10  or  4  B  3 

(CCC). 

Human  Health: 

Non-carcinogens 

30  Q  5. 

Carcinogens 

harmonic  mean  flnur 

Where: 

1  Q  10  is  the  lowest  one  day  flow  with  an 
average  recurrence  frequency  of  once  in  10 
years  determined  hydrologically-. 

1  B  3  is  biologically  based  and  indicates  an 
allowable  exceedence  of  once  every  3 
years.  It  is  determined  by  EPA's 
computerized  method  (DFLOW  model): 

7  Q  10  is  the  lowest  average  7  consecutive 
day  low  flow  with  an  average  recurrence 
frequency  of  once  in  10  years  determined 
hydrologically; 

4  B  3  is  biologically  based  and  indicates  an 
allowable  e:<ceedence  for  4  consecutive 
days  once  every  3  years.  It  is  determined 
by  EPA'8  computerized  method  (DFLOW 
model): 

30  Q  5  is  (he  lowest  average  30  consecutive 
day  low  flow  with  an  average  recurrence 
frequency  of  once  in  5  years  determined 
hydrologically;  and 

The  harmonic  mean  flow  is  a  long  term  mean 
flow  value  calculated  by  dividing  the 
•number  of  dc>.)y  flows  analyzed  by  the  sum 
of  the  reciprocals  of  those  daily  flows. 

EPA  is  proposing  the  harmonic  mean 
flow  to  be  app'ed  with  human  health 
criteria.  The  cur.cept  of  a  harmonic 
mean  is  a  standard  statistical  data 
analysis  technique.  EPA's  model  for 
human  health  effects  assumes  that  such 
effects  occur  because  of  a  long-term 
exposure  to  low  concentration  of  a  toxic 
pollutant.  For  example,  two  liters  of 


water  per  day  for  seventy  years.  To 
estimate  the  concentrations  of  the  toxic 
pollutant  in  those  two  liters  per  day  by 
withdrawal  from  streams  with  a  high 
daily  variation  in  flow.  EPA  believes  the 
harmonic  mean  flow  is  the  correct 
statistic  to  use  in  computing  such  design 
flows  rather  than  other  averaging 
techniques.* 

All  waters,  whether  or  not  suitable  for 
such  hydrologic  calculations  but 
included  in  this  proposed  rule  (including 
lakes,  estuaries,  and  marine  waters), 
must  contain  the  criteria  proposed 
today.  Such  attainment  must  occur  at 
the  end  of  the  discharge  pipe,  unless  the 
State  has  an  EPA  approved  mixing  zone 
regulation.  If  the  State  has  an  EPA 
approved  mixing  zone  regulation,  then 
the  criteria  would  apply  at  the  locations 
stated  in  that  regulation.  For  example, 
the  chronic  criteria  (CCC)  must  apply  at 
the  geographically  defined  boundary  of 
the  mixing  zone.  Discussion  and 
guidance  of  these  factors  are  included  in 
the  revised  TSD  in  chapter  4. 

EPA  is  aware  that  the  criteria 
proposed  today  for  some  of  the  priority 
toxic  pollutants  are  at  concentrations 
less  than  EPA's  current  analytical 
detection  limits.  Detection  limits  have 
never  been  an  acceptable  basis  for 
setting  standards  since  they  are  not 
related  to  actual  environmental  impacts. 
The  environmental  impact  of  a  pollutant 
is  based  on  a  scientific  determination, 
not  an  arbitrary  measuring  technique 
which  is  subject  to  change.  Setting  the 
criteria  at  levels  that  refiect  adequate 
protection  tends  to  be  a  forcing 
mechanism  to  improve  analytical 
detection  methods.  As  the  methods 
improve,  limits  closer  to  the  actual 
criteria  necessary  to  protect  aquatic  life 
and  human  health  are  measurable.  The 
Agency  does  not  believe  it  is 
appropriate  to  promulgate  insufficiently 
protective  criteria  (e.g.,  criteria  equal  to 
the  current  analytical  detection  limits). 

EPA  does  believe,  however,  that  the 
use  of  analytical  detection  limits  are 
appropriate  for  determining  compliance 
with  NPDES  permit  limits.  This 
historical  view  of  the  role  of  detection 
limits  was  recently  articulated  in 
guidance  for  translating  dioxin  criteria 
into  NPDES  permit  limits  which  is  the 
principal  method  used  for  water  quality 
standards  enforcement.'  This  guidance 


*  For  a  description  of  harmonic  mean*  tee 
"Design  Stream  Flows  Based  on  Harmonic  Means." 
Lewis  A.  Rossman. ).  of  Hydraulic*  Engineering, 
Vol.  116,  No.  7.  July,  isea  This  article  is  contained 
in  the  record  for  this  proposal. 

*  Strategy  for  the  Regulation  of  Discharges  of 
PHDD*  and  PHDFs  from  Pulp  and  Paper  Mills  to 
Waters  of  the  United  States,"  memorandum  from 
the  Assistant  Administrator  for  Water  to  the 
Regional  Water  Management  Division  Directors  and 
NPDES  State  Directors.  May  21, 1990. 


presents  a  model  for  addressing  toxic 
pollutants  which  have  criteria 
recommendations  less  than  current 
detection  limits.  This  guidance  is  equallv 
applicable  to  other  priority  toxic 
pollutants  with  criteria 
recommendations  less  than  current 
detection  limits.  The  guidance  explains 
that  detection  limits  may  be  used  for 
purposes  of  determining  compliance 
with  permit  limits,  but  not  for  purposes 
of  establishing  water  quality  criteria  or 
permit  limits.  Because  under  the  Clean 
Water  Act  analytical  detectioii  limits 
are  appropriately  used  only  in 
connection  with  NPDES  permit  limit 
compliance  determinations,  EPA  has  not 
considered  analytical  detection  limits  in 
deriving  the  criteria  proposed  today. 

EPA  has  added  provisions  in 
paragraph  (c)(3)  to  determine  when 
fresh  water  or  saltwater  aquatic  life 
criteria  apply.  The  structure  of  the 
paragraph  is  to  establish  presumptively 
applicable  rules  and  to  allow  for  site- 
specific  determinations  where  the  rules 
are  not  consistent  with  actual  field 
conditions.  Because  a  distinct 
separation  generally  does  not  exist 
between  fresh  water  and  marine  water 
aquatic  communities,  EPA  is  proposing 
the  following:  (1)  The  fresh  water 
criteria  apply  at  salinities  of  1  part  per 
thousand  and  below;  (2)  marine  water 
criteria  apply  at  10  parts  per  thousand 
and  above:  and  (3)  at  salinities  between 
1  and  10  parts  per  thousand  the  more 
stringent  of  the  two  apply  unless  EPA 
approves  another  site  specific  criterion 
for  the  pollutant.  This  proposed 
assignment  of  criteria  for  fresh,  brackish 
and  marine  waters  was  developed  in 
consultation  with  EPA's  research 
laboratories  at  Duluth,  Minnesota  and 
Narragansett,  Rhode  Island.  The  Agency 
believes  such  an  approach  is  consistent 
with  field  experience. 

In  paragraph  (c)(4)(i)  EPA  has 
included  a  limitation  on  the  amount  of 
hardness  that  EPA  can  allow  to 
antagonize  the  toxicity  of  certain  metals 
(see  footnote  (e)  in  the  criteria  matrix  in 
paragraph  (b)  of  the  rule).  The  data  base 
used  for  the  Section  304(a)  criteria 
documents  for  metals  do  not  include 
data  supporting  the  extrapolation  of  the 
hardness  effects  on  metal  toxicity 
beyond  a  range  of  hardness  of  25  mg/1 
to  400  mg/1  (expressed  as  calcium 
carbonate).  Thus,  the  aquatic  life  values 
for  the  CNC  (acute)  and  CCC  (chronic) 
criteria  for  these  metals  in  waters  with  a 
hardness  less  than  25  mg/1.  must 
nevertheless  use  25  mg/1  when 
calculating  the  criteria;  and  in  waters 
with  a  hardness  greater  than  400  mg/1, 
must  nevertheless  use  400  mg/1  when 
calculating  the  criteria. 
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Subsection  (d)  lists  the  States  for 
which  rules  are  being  proposed.  For 
each  identified  State,  the  water  uses 
impacted  (and  in  some  cases  the  waters 
covered)  and  the  criteria  proposed  are 
identified. 

H.  Specific  Issues  for  Public  Comment 

As  is  the  Agency's  custom,  EPA  would 
like  to  request  that  particular  public 
review  be  directed  to  the  issues  and 
alternatives  presented  in  this  section. 
Although  the  issues  presented  below  are 
particularly  notable  and  worthy  of 
comment,  EPA  encourages  public 
comment  on  any  aspect  of  this  proposed 
rule. 

1.  In  section  D  of  this  preamble,  EPA 
has  presented  a  discussion  of  how  EPA 
determines  State  compliance  with 
section  303(c)(2)(9).  The  process 
described  has  been  the  Agency's  general 
practice  since  the  beginning  of  the  water 
quality  standards  program,  although  the 
requirements  specific  to  toxics  criteria 
have  evolved  over  the  years.  Briefly 
stated.  EPA's  ten  Regional  offices 
review  the  State-adopted  standards  to 
ascertain  compliance  with  the  Clean 
Water  Act  using  the  information 
developed  by  the  State  and  other 
relevant  and  available  data  and 
information. 

For  compliance  with  section 
303(c)(2)(B).  EPA's  focus  in  many  cases 
was  on  the  process  the  State  used  to 
assemble  the  criteria  for  those  priority 
toxic  pollutants  which  could  reasonably 
be  expected  to  interfere  with  the  State's 
designated  uses.  For  example.  EPA's 
review  of  individual  State  water  quality 
standards  had  to  balance  a  need  for 
national  consistency  with  the  need  to 
implement  the  CWA  scheme  that 
provides  for  State  primacy  and  State- 
specific  approaches.  If  EPA  had 
information  on  a  toxic  pollutant 
sufficient  to  satisfy  the  test  that  the 
pollutant  can  reasonably  be  expected  to 
interfere  with  designated  uses,  and  the 
State  did  not  adopt  sufficient, 
scientifically  defensible  criteria  for  that 
pollutant,  EPA  disapproved  the  State 
action  as  being  inconsistent  with 
Section  303(c)(2)(B).  Alternative 
approaches  could  have  had  either  a 
narrower  focus  on  fewer  priority  toxic 
pollutants  (for  example,  relying  only  on 
the  results  of  the  section  304(1)  short  list 
process)  or  might  have  been  broader, 
(for  example,  requiring  most  States  to 
adopt  criteria  for  the  complete  list  of 
priority  toxic  pollutants  addressed  in 
EPA  section  304(a)  criteria 
recommendations).  EPA  solicits 
comment  on  whether  the  Agency's 
traditional  review  process  should  have- 
been  changed. 


2.  EPA's  approach  and  rationale  for 
deciding  which  criteria  to  propose  for  a 
State  is  discussed  in  section  E  of  this 
Preamble.  Briefly  stated.  EPA  either:  (1) 
Proposed  to  promulgate  Federal  criteria 
for  all  priority  toxic  pollutants  not 
acceptably  addressed  by  approved  State 
criteria  (this  approach  is  used  for  most 
States),  or  (2)  proposed  to  promulgate 
Federal  criteria  only  for  specific  priority 
pollutants  for  which  State  criteria  are 
lacking  or  insu^icient  (this  approach  is 
used  for  only  a  few  States).  EPA  could 
have  used  other  approaches  and  solicits 
public  comment.  For  example.  EPA 
could  have  relied  totally  on  the  State's 
own  determination  pursuant  to  section 
304(1)  and  305(b),  or  entirely  on  an 
Option  1  approach  of  promulgating  all 
Federal  criteria  for  all  State  waters. 

3.  This  proposed  rulemaking  includes 
proposed  minimum  implementation 
factors  for  the  criteria,  such  as  flow 
conditions.  As  proposed,  these  factors 
are  dependent  on  existing  State  rules 
but  subject  to  base  values  which  are 
those  used  in  developing  the  criteria. 
EPA's  revised  TSD  explains  more  fully 
the  details  of  these  base  values.  EPA 
could  rely  entirely  on  existing  State 
rules  or  establish  the  proposed  Federal 
rules. 

4.  The  conditions  under  which  States 
will  be  removed  from  the  rule,  either 
before  or  after  final  promulgation,  are 
described  in  section  E.4  of  this 
preamble.  EPA  could  make  the 
conditions  for  removing  the  applicability 
of  the  rule  to  a  State  more  or  less 
stringent.  A  difficult  aspect  of  this  issue 
is  a  definition  of  what  the  State  must 
adopt  for  EPA  to  withdraw  the 
applicability  of  its  rule  entirely.  As 
currently  stated,  EPA's  policy  is  that  if 
the  State's  standards  are  judged  to  meet 
the  requirements  of  the  Act  and  thereby 
provide  adequate  environmental 
protection,  EPA  will  withdraw  the 
applicability  of  the  Federal  Rule  as  to 
that  State.  In  the  context  of  this 
proposal,  the  State  would  have  to 
demonstrate  that  the  criteria  it  adopted 
meet  the  statutory  test  of  protecting  the 
public  health  and  would  protect 
designated  uses.  State  compliance  could 
be  by  any  one  or  a  combination  of  the  3 
options  described  in  EPA's  guidance. 
Once  such  a  showing  were  made  EPA 
would  propose  to  withdraw  the 
applicability  of  its  rule  entirely. 
However,  if  a  State  fails  to  make  such  a 
demonstration  for  all  pollutants,  partial 
withdrawals  for  certain  pollutants  could 
occur,  leaving  applicable  parts  of  the 
Federal  rule. 

5.  EPA  must  also  decide  whether  it 
should  pick  a  uniform  cancer  risk  level 
of.  for  example.  10"".  for  all  States 


included  in  a  final  rule,  or  whether 
different  risk  levels  for  di^erent  States 
are  appropriate.  EPA  today  proposes  the 
human  health  criteria  at  a  cancer  risk 
level  of  10~*  because  such  a  risk  level  is 
conservative  for  the  general  population 
and  in  the  generally  applied  risk  range. 
However,  as  noted  in  section  F.5.,  EPA 
has  approved  human  health  risk  levels 
of  10"*  in  10  States,  and  for  some 
criteria  and  uses  risk  levels  of  10~*. 
EPA's  review  of  the  explanations 
provided  by  the  States  supporting  Slate- 
adopted  risk  levels  of  less  than  10"' 
focuses  on  public  participation  and  the 
supportability  of  the  risk  factors 
included  in  the  State's  analysis. 

While  today's  proposed  action  is 
predicated  on  a  10"'  risk  level  for 
carcinogens,  another  option  that  the 
public  should  consider  in  responding  to 
this  rule  is  the  application  of  the 
proposed  criteria  at  a  10"*  risk  level. 
EPA's  rationale  for  proposing  at  a  10"' 
risk  level  was  articulated  earlier  in  the 
preamble.  However,  there  are  several 
arguments  to  support  a  less  protective 
10"*level.  The  model  used  to  calculate 
the  criteria  for  carcinogens  is  a 
conservative  one  and  has  a  very  low 
probability  of  underestimating  the 
potency  of  a  carcinogen.  As  a  result,  a 
higher  level  of  accepted  risk  as  the 
endpoint  for  criteria  calculations  may  be 
reasonable.  For  "Class  C"  carcinogens, 
i.e..  those  for  which  the  data 
demonstrating  oncogenicity  in  animal 
studies  are  most  limited,  a  10"*  risk 
level  is  closer  to  the  criteria  values 
calculated  as  Rfds  (non-cancer 
endpoints  of  toxicity)  for  these 
chemicals.  Use  of  RfDs  reduces  the 
likelihood  that  EPA  is  over-regulating 
chemicals  of  less  definitive  cancer 
potency.  A 10"'  risk  is  within  the  range 
of  accepted  risks  for  other  major  EPA 
rulemakings  which  aim  to  protect  the 
general  public,  such  as  national  drinking 
water  standards. 

Similarly,  EPA  must  decide  what  a 
State  must  adopt  in  the  way  of  a  risk 
level  for  EPA  to  withdraw  a  final  rule. 
The  question  to  be  addressed  is  whether 
EPA  can  accept  less  stringent  risk  levels 
(applied  statewide:  by  individual 
chemicals,  or  by  geographical  sub-areu) 
than  contained  in  EPA's  final  rule  if 
such  less  stringent  risk  levels  were 
adopted  following  State  administrative 
procedures  and  adequately  supported 
by  the  administrative  record. 

6.  Today's  proposed  rulemaking 
includes  an  Agency  proposal  to 
establish  criteria  for .  .ily  those  EPA 
priority  toxic  pollutant  criteria  which 
are  based  on  toxic  effects.  The  Agency 
could  include  other  section  304(a) 
priority  toxic  pollutant  criteria 


5B440 


Federal  Register  /  Vol.  56.  No.  223  /  Tuesday.  November  la  1991  /  Proposed  Rulea 


recommendations  which  are  based  on 
organoieptic  (i.e..  taste  and  odor)  eflects. 
The  logic  would  be  that  the 
congressional  reference  to  "toxic 
pollutants"  in  section  303(c)(2)(B^  uas 
the  generic  list  of  126  priority  toxic 
pollutants  and  EPA  should  include  all 
such  criteria  developed  for  these 
pollutants  rather  than  just  those  based 
on  toxicity.  Organoleptic  effects  cause 
taste  and  odor  problems  in  drinking 
water  which  may  increase  treatment 
costs  or  the  selection  by  the  public  of 
alternative  but  less  protective  sources  of 
drinking  water,  and  may  cause  tainting 
or  off  flavors  in  fish  flesh  and  other 
edible  aquatic  hfe  reducing  their 
marketability,  thus  diminishing  the 
recreational  and  resource  value  of  the 
water.  EPA  believes  that  because  the 
Section  303(c)(2)(B)  focuses  on  toxicity 
of  the  priority  toxic  pollutants,  EPA's 
proposal  should  likewise  focus  on 
toxicity. 

7.  EPA  also  invites  public  comment  on 
the  merits  of  promulgating  a  translator 
procedure  (that  could  support  derivation 
of  new  or  revised  chemical-specific 
criteria  for  those  priority  toxic 
pollutants  for  which  EPA  has  not  issued 
section  304(a)  criteria  guidance)  for 
States  in  this  rule  to  enhance  State  and 
EPA  implementation  of  section  303 
(cX2)(B].  Such  a  procedure  would 
supplement  the  specific  numeric  criteria 
included  in  this  proposal.  The  rationale 
for,  and  specifics  of.  such  an  approach 
are  described  below. 

As  discussed  in  previous  sections  of 
this  preamble,  CWA  section  303(c)(2)(B) 
represents  a  clear  congressional 
mandate  for  State  adoption  of  chemical- 
specific  numeric  criteria  for  priority 
toxic  pollutants  where  EPA  has  issued 
section  304(a)  criteria  guidance. 
However,  where  no  such  criteria  exist, 
section  303(c)(2)(B)  went  on  to  direct 
States  that.  "  •  *  *  Where  such 
numerical  criteria  are  not  available, 
whenever  a  State  reviews  water  quality 
standards  *  *  *  or  revises  or  adopts 
new  standards  *  *  *,  such  State  shall 
adopt  criteria  based  on  biological 

monitoring  or  assessment  methods 

•  *  • 

El'A's  December  1988  national 
guidance  provided  States  with  three 
options  for  satisfying  the  chemical- 
specific  criteria  requirements.  Option  3 
of  the  guidance  allows  States  to  adopt 
and  apply  translator  procedures.  As 
described  in  section  B-3  of  this 
preamble,  such  translator  procedures 
are  defined  as  the  methods,  equations, 
and  protocols  by  which  a  State 
calculates  derived  chemical-specific 
numeric  criteria  for  priority  toxic 
pollutants  to  ensure  tha*  the  State's 


narrative  toxics  criterion  is  fully 
satisfied. 

There  are  several  alternative 
approaches  for  establishing  a  translator 
procedure.  All  approaches  would  utilize 
EPA's  criteria  guidelines  (i.e.,  for  aquatic 
life  and  human  health  as  described  in 
section  F.l.  of  this  preamble)  as  the 
basis  for  deriving  chemical-specific 
criteria.  They  could  also  require  EPA  to 
periodically  issue  an  updated  list  of 
derived  numeric  criteria  and  notice  the 
availability  of  the  list  in  the  Federal 
Register. 

One  alternative  would  be  to  promulgate 
a  mechanism  for  State  usage  only  for  the 
pollutants  where  EPA  has  not  issued  a 
section  304  (a)  criteria  guidance 
document 

Another  alternative  would  be  to  allow 
criteria  revisions  in  specific  situations 
where  EPA  determines  that  a  revised 
criterion  is  necessary.  For  example,  if 
EPA  issued  a  final  revised  estimate  of 
the  cancer  potency  slope  of  a  priority 
toxic  pollutant  (i.e..  by  adding  it  to  IRIS), 
such  cancer  slopes  would  be  available 
for  use  in  deriving  new  human  health 
criteria  for  that  pollutant  following  the 
translator  procedure.  Another  example 
would  be  situations  where  additional 
data  on  the  toxicity  of  a  pollutant  to 
aquatic  life  becomes  available  such  that 
the  minimum  database  requirements  in 
the  EPA  criteria  guidelines  are  satisfied. 
In  such  situations,  the  data  could  be 
applied  to  the  translator  procedure  to 
derive  new  or  revised  aquatic  life 
criteria  more  rapidly  than  the  current 
method  of  proposing  for  comment  and 
then  publishing  a  final  section  304(a) 
recommendation  for  subsequent 
consideration  by  States.  This  alternative 
would  apply  to  criteria  for  both  aquatic 
life  and  human  health  protection  and 
could  apply  to  pollutants  for  which  a 
section  304(a)  criteria  recommendation 
exists  or  to  those  pollutants  where  no 
such  recommendation  exists. 

A  third  approach  would  limit  the 
applicability  of  the  translator  procedure 
to  the  priority  toxic  pollutants  for  which 
numeric  criteria  are  contained  in  today's 
proposed  rulemaking.  Under  this 
ahemative,  criteria  could  not  be  derived 
for  pollutants  without  a  section  304(a] 
criteria  recommendation  using  the 
translator  procedure,  even  where:  (1) 
Formal  Agency  estimates  of  the 
parameters  necessary  to  support 
derivation  are  issued,  or  (2)  the  data 
necessary  to  satisfy  the  minimum 
database  requirements  become 
available. 

A  final  alternative  providing  only 
limited  flexibility  would  be  to  limit  use 
of  the  translator  procedure  to  human 
health  criteria  where  the  Agency  issues 


a  final  revised  risk  assessment  for  the 
parameter  in  IRIS.  Such  IRIS  estimates 
are  subject  to  extensive  inlra-Agency 
review.  This  alternative  would  limi' 
revisions  to  situations  where  EPA 
makes  a  formal  determination  that  a 
revised  human  health  risk  assessment  is 
appropriate. 

The  Agency  invites  public  comment 
on  the  environmental,  programmatic  and 
legal  aspects  of  including  a 
promulgation  of  a  criteria  translator 
mechanism  for  each  State  in  the  final 
issuance  of  this  rulemaking.  Comment  is 
also  invited  on  the  scope  and  details  of 
such  an  approach  as  described  above. 

8.  EPA  solicits  comment  on  the  section 
304(a)  assessment  methodology  (cancer 
and  non-cancer)  used  to  derive  human 
health  criteria  for  section  307(a)  priority 
toxic  pollutants.  This  methodology  is 
discussed  in  section  F  of  the  Preamble 
but  is  derived  in  the  criteria 
methodology  pubhshed  in  the  Federal 
Register  on  November  26. 1980  (45  FR 
79347).  For  example,  EPA  has  included 
proposed  criteria  for  3  PAHs 
(acenaphthylene,  benzo(ghi)perylene 
and  phenanthrene).  The  included 
criteria  treat  these  PAHs  as  carcinogen? 
and  are  based  on  data  for 
benzo(a)pyrene.  The  section  304(a) 
criteria  methodology  does  not 
distinguish  between  classes  of 
carcinogens  and  allows  the  use  of 
closely  related  chemicals  of  similar 
structure  to  carry  the  same  criteria 
recommendation.  This  methodology  is 
basic  to  the  development  of  the  human 
health  criteria  proposed  today. 

I.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  for  major  regulations. 
Major  regulations  are  those  that  impose 
an  annual  cost  to  the  economy  of  $100 
million  or  more,  or  meet  other  criteria. 
This  is  a  major  regulation,  however,  a 
regulatory  impact  analyses  has  been 
waived  by  the  Office  of  Management 
and  Budget  for  this  proposal  for  the 
reasons  discussed  below. 

This  rulemaking  establishes  a  legal 
minimum  standard  where  States  have 
failed  to  comply  with  the  statutory 
mandate  to  adopt  numeric  criteria  for 
toxic  pollutants.  The  impacts  to 
dischargers  are  no  different  than  what 
would  occur  if  States  had  acted  to  adopt 
their  own  standards.  There  will  be  a 
cost  to  dischargers  for  complying  with 
these  proposed  new  standards  as  the 
standards  are  translated  into  specific 
NPDES  permit  limits  for  individual 
dischargers.  However,  for  reasons 
discussed  in  more  detail  below,  a 
meaningful  cost  estimate  is  difficult  to 
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develop.  The  increased  costs  incurred 
will  depend  upon  the  type  and  amount 
of  pollutants  discharged  and  the  extent 
to  which  additional  treatment  needs  to 
be  installed  beyond  that  which  is 
required  to  meet  the  generally 
applicable  technology-based  limit 
regulations.  As  discussed  earlier  in  the 
Preamble,  the  control  of  toxic  pollutants 
is  expected  to  provide  societal  benefits 
by  reducing  risk  to  human  health  and  to 
reduce  ecological  impacts  on  aquatic 
life. 

The  general  impacts  on  point  source 
dischargers,  publicly  owned  treatment 
works  (POTWs)  and  nonpoint  sources 
may  be  described.  By  establishing  new 
goals  for  a  waferbody,  the  addition  of 
criteria  for  toxic  pollutants  into  State 
water  quality  standards  will  a^ect  the 
wasteload  allocations  developed  for 
each  waterbody  segment  to  the  extent 
the  pollutant  is  actually  discharged  into 
the  stream.  If  the  pollutant  is  not  present 
in  the  wastestream,  the  addition  of 
criteria  has  no  impact.  Revised 
wasteload  allocations  may  result  in 
adjustments  to  individual  NPDES  permit 
limits  for  point  source  dischargers  which 
could  result  in  increased  incremental 
treatment  costs  required  to  meet  the 
revised  water  quality  standards.  These 
costs  will  vary  depending  on  the  types 
of  treatment  involved,  the  number  and 
kind  of  pollutant(s)  being  treated,  and 
the  controls  necessary  to  meet  the 
technologically  based  effluent  limits  for 
a  given  industry. 

Compliance  costs  for  indirect 
industrial  dischargers  will  be  reflected 
in  increased  incremental  costs  for 
POTWs  assuming  that  industrial  sources 
are  the  primary  source  of  toxics 
discharged  by  POTWs  and  that  the 
incremental  treatment  costs  incurred  by 
POTWs  will  be  passed  along  to  their 
industrial  dischargers.  Possible  areas 
where  the  addition  of  criteria  for  toxic 
pollutants  into  State  standards  may 
have  a  cost  impact  include:  (1)  POTW 
expansion,  (2)  operational  changes,  and 
(3)  increased  operator  training  costs. 

Increased  costs  may  also  be  incurred 
by  nonpoint  sources  of  toxic  pollutants 
to  the  extent  that  best  management 
practices  need  to  be  modified  to  reflect 
the  revised  standards.  Although  there  is 
no  comparable  Federal  permit  program 
for  nonpoint  sources  as  there  is  to 
control  point  source  discharges,  there 
are  existing  State  regulatory  programs  to 
control  nonpoint  sources. 

Monitoring  programs  to  generate 
information  on  the  existing  quality  of 
water  and  the  kinds  and  amount  of 
pollutants  being  discharged  are  likely  to 
be  affected  by  this  proposed  rulemaking. 
However,  the  addition  of  criteria  for 
toxic  pollutants  into  State  standards 


does  not  require  the  State  to  engage  in  a 
program  to  monitor  for  all  such 
pollutants  unless  there  is  some 
reasonable  expectation  that  the 
pollutants  are  manufactured  or  actually 
used  in  the  State  with  the  likelihood  that 
they  will  be  discharged  into  surface 
waters. 

While  recognizing  that  the  application 
of  criteria  for  toxic  pollutants  will  result 
in  increased  treatment  costs  and  that 
such  costs  are  appropriately  considered 
in  several  areas  of  the  standards  to 
permits  process,  it  is  important  to 
consider  the  difficulties  and  the  large 
potential  uncertainties  involved  in 
developing  meaningful  cost  estimates 
for  purposes  of  this  proposed 
rulemaking.  The  development  of 
compliance  cost  estimates  would  require 
numerous  assumptions  about  pollutant 
loadings,  impacts  of  technology-based 
regulations  on  loadings,  combinations  of 
pollutants  handled  by  a  given  treatment 
approach,  the  costs  of  each  treatment 
train  and  the  variables  for  each 
pollutant  in  each  waterbody  in  each 
State.  There  are  many  sources  of 
uncertainty  in  making  these 
assumptions,  and  the  resulting  estimates 
could  contain  such  significant 
estimation  errors  that  the  figures  would 
have  questionable  value. 

This  proposed  rule,  including  the 
above  determination,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget.  Any  written  comments  from 
OMB  to  EPA  and  any  EPA  response  to 
those  comments  are  included  in  the 
public  record  and  are  available  for 
inspection. 

).  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq..  Pub.  L  96-354) 
requires  EPA  to  assess  whether  its 
regulations  create  a  disproportionate 
effect  on  small  entities.  According  to  the 
provisions  of  the  Act.  EPA  must  prepare 
an  initial  regulatory  fiexibility  analysis 
for  all  proposed  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  There  will  be  a 
cost  to  dischargers  for  complying  with 
these  standards  as  they  are  translated 
into  permit  limits  for  individual 
dischargers.  However,  for  the  reasons 
discussed  in  the  previous  section,  a 
meaningful  estimate  of  the  total  cost  or 
impact  on  small  entities  cannot  be 
meaningfully  computed. 

This  proposed  regulation  fills  a 
regulatory  void  left  by  States  not  fully 
complying  with  the  statute;  thus,  the 
impact  on  small  entities  is  not  different 
than  what  would  have  occurred  if  States 
had  acted  to  adopt  standards.  In 
addition,  the  water  quality  standards 
regulation  provides  several  means  (such 


as  adjusting  designated  uses,  setting 
site-specific  criteria,  or  granting 
variances)  to  consider  costs  and  adjust 
standards  to  account  for  the  impacts  on 
dischargers. 

K.  Paperwork  Reduction  Act 

The  information  collection  | 

requirements  associated  with  this 
proposed  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  0988.04)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (PM-223Y);  Washington,  DC 
20460  or  by  calling  (202)  382-2740. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  745  hours  per  respondent, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.S.  EPA.  401  M  St..  SW.. 
Washington,  DC  20460;  and  to  the  Office 
of  Information  and  Regulatory  Affairs: 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  th  s 
proposal. 

List  of  Subjects 

Water  quality  standards.  Toxic 
pollutants. 

Dated:  November  6, 1991. 
WUliam  K.  ReUly, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  131  of  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  parf  131 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  Pub.  L  92-5()0. 
8S  amended;  33  U.S.C.  12S1  et  seq. 

2.  Section  131.36  is  added  to  subpart  D 
to  read  as  follows: 
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§131.36    Toxics  crHarta  for  thoaa  atatM 
not  contptying  with  CiMn  Water  Act  ••ction 
303<CM2)(B) 

(a)  Scope.  This  section  is  not  a  general 
promulgation  of  the  section  304(a) 


criteria  for  priority  toxic  pollutants  but 
is  restricted  to  specific  pollutants  in 
specific  Stales. 


(b)  EPA  '8  Section  3m(a)  Criteria  for 
Priority  Toxic  Pollutants 
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B 

C 
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11104282 

11141185 

12672296 

11096825 

12674112 

8001352 


0.031  ac 
1400  a 
1.0  k 


pooQ)a 
O70Q)a 


OOOMc 

exxooc 
ZTOOa 

.    400 
400 

8.04  ac 

23000  a 

313000 

2700  a 

0.11  c 


0.040  ac 
300a 

laooa 

0XXX)7Sac 

0.44  ac 

240  a 

1.9  ac 

0M28C 

04  ac 


17  a 

0.00069  ac 

(0.005)  ac 

5.0  ac 

0.0028  c 

960a 


3g 


2g 

2".4^" 
1.19 


1.3  9  


0.00  0 


0.10  9 


0.00013  ac 

0.0039  ac 

0014  ac 

name 


0X)O43g 
0.001  0 


0.09  g 
0.13  g 


Q.004g 
0.001  9 


0.22  g 
0.22  g 


0.0019  0 
0.056  g 
0.056  0 


"oiMg* 
0.52  fl 


0i)023g 


0.710 

0.034  g 
0.034  g 

aM7  g 


0.73 


0.0030  g 

0.0030  g 

0.014  g 

OiOMfi 

0.014  g 
0X)14g 
'  0i>14  0 
0.014  g 
0.014  g 
0.0002 


0i)53g 
0.053  g 


0.21 


0.0019  g 
0i)067g 
0.0087  g 

"•iooinV 
"o!do3oT 

0.0036  0 

o.esg 

OJOli 
Oi08« 
OjQSg 
0.03  g 
0.03  0 

OMf 
0.( 


0.00057  ac 

0.00059  ac 

0 00050  ac 

0 00083  ac 

0.000)4  ac 

0.93  a 

0.93  a 

0.03  a 

«;70a 

0.70  a 

0iX)02lac 

0.00010  ac 

0.000044  ac 

aooao44ae 
Ojeoae44«c 

0X100044  ac 
0.000044  ac 
0.000044  ac 
0.000044  ac 

OiOOOTSac 


24 


29 


33 


27 


108 


14  ac 

170000  a 
S.Oac 


(S200|a 
«30a»a 


OXQIC 

0.031  c 

17000  a 

2600 

3000 

0.077  ac 

120000  a 

2000000 

12000  a 

0.1  C 


054  ac 
370  a 

i4oeoa 

0.00077  ac 

SOac 

17000  aj 

8Jac 

0.031  C 

000  ac 


1080  ai 
8.1  ac 

(I4)ac 
16  ac 

0.031  c 

11000  a 

0.00014  ac 

0.013  ac 

0.04«ac 

0.083  c 


0.00059  ac 

0  00059  ac 

0 00059  ac 

0.00064  ac 

0.00014  ac 

2.0  a 

2.0  « 

2.0  a 

0.01  ai 

041  ai 

0.00021  ac 

0.00011  ac 

0  000045  ac 

0.000045  «C 

0iW004Sac 

0 000045  ac 

O.000045ac 

0.000045  ac 

0.00004Sac 

8.00075  ac 
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Footnotes: 

a.  Oriieha  fwiaad  le  MNedl  eunant  agsney  «*  or  RfD.  as  contained  In  (ha  trtagralad  Risk  Intormatlon  System  (iniS)  Tba 
(BCF)  from  the  1008  crMaha  documartts  was  ntalnad  in  all  caaaa.  Kalaas  M  panrMhaaaa  JniloaM  tftai  m  imUn  based  cntena 
criteria  m  parentheses  aw  wot  being  propQsadloday  but  are  pmawtsd  as  noioa  tar  inolusiew  in  Mtas  stale  Mnmal  N«iaws. 


ttsaua  btoconcentrabon  lector 
#»«»  1960  documents  The 
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b.  EPA  «i  the  Office  of  Research  and  Development's  Environmentat  Oitena  and  Assessment  Office  prepared  draft  updates  of  criterta  document*  for  arsenic. 
copper  and  sotoniuw  which  are  used  insleed  o<  iRlS  tor  this  ruiemaKir>g.  Each  documer>t  was  entrtled  as  an  "Addendum "  to  the  pnor  cntena  documents.  These 
documents  are  available  in  the  record  for  this  proceedmg. 

c.  Cnterw  basec'  on  carcinogenicity  (1 0'  *  hsk). 

d.  Cntena  Maximum  Concentration = the  tiigliest  cor«centration  of  a  pollutant  to  which  aquatic  Me  can  t>e  exposed  for  a  short  period  of  time  (1-hour  average) 
wittioul  deletenous  effects. 

Cntena  Conunuous  Concentration  =  the  higf>est  corK»ntration  of  a  pollutant  to  which  aquatic  Hfe  can  be  exposed  lor  an  extended  penod  of  time  (4-days) 
witfiout  deletenous  effects. 

HQ/L  =  micrograms  per  liter 

e.  Freshwater  aquatic  life  cntena  lor  ttiese  metals  are  expressed  as  a  tufKtion  of  total  hardness  (mg/L),  as  follows  (wtiere  exp  represents  the  base  e  expor>ential 
function).  (Values  displayed  above  in  ttie  matrix  correspond  to  a  total  hardness  of  100  mg/L) 


CMC=exp{m» 
[In(hardness)]  +  b*} 


m. 


b» 


CCC  =  oxp{mr 
[ln(hardneas)l  -t-  be) 


mc 


CMmiufn.. 

CfPppfif 

Chroipiutn  (III) 

Lead.. 
Ntcket. 
Silver... 
Zinc 


1.128 
09422 
0.8190 

1.273 

0.8460 

1.72 

08473 


-3.828 

-1.464 

3.688 

-1.460 
3.3612 
-6.52 
0.8604 


0.7852 
0.8545 
0.8190 
1.273 
0.8460 


-3  490 
-1.465 
1.561 
-4.705 
1.1645 


0.8473 


0.7614 


f.  Freshwater  aquatic  life  cntena  for  pentachlorophenol  are  expressed  as  a  function  of  pH,  and  are  calculated  as  follows.  (Values  displayed  above  in  the  matrix 
correspond  to  a  pH  of  7.8.) 

CMC =exp(10C5(pH)- 4.830)  CCC=exp(1.005(pH)- 5.290) 

g.  Aquatic  life  cntena  for  ttiese  compounds  were  issued  in  1980  utilizing  ttie  1980  Guidelines  for  criteria  development-  Ttie  acute  values  shown  are  final  acute 
values  (FAV)  According  to  the  1980  Guidelines,  ttie  acute  values  were  intended  to  tie  interpreted  as  instantaneous  maxinrium  values,  and  the  ctwonic  values  shown 
were  interpreted  as  24-hciur  average  values.  EPA  has  not  updated  tfiese  cntena  pursuant  to  ttie  1985  Guidelines.  However,  as  an  approximation,  dividing  the  final 
acute  values  in  columns  B1  and  CI  by  2  yields  a  Cntenon  Maximum  Concentration.  No  numeric  ctunges  are  required  for  columns  82  and  C2,  arxl  EPA  suggests 
using  ttiese  values  directly  as  Cntenon  Continuous  Concentration. 

h.  These  totals  simply  sum  the  cntena  in  each  column.  For  aquatic  life,  ttiere  are  30  priority  toxic  pollutants  with  some  type  of  freshwater  or  saltwater,  acute  or 
cfironic  criteria  proposed.  For  human  t>ealth,  there  are  102  prionty  toxic  pollutants  with  eittier  "water  +  fish"  or  "fish  only"  artena  proposed.  Note  that  these  totals 
count  chromium  as  one  pollutant  even  though  EPA  has  developed  cntena  based  on  two  valence  states.  In  the  matrix,  EPA  has  assigned  numbers  5a  and  5b  to  the 
proposed  criteria  lor  chromium  to  reflect  the  fact  that  the  list  of  126  pnonty  toxic  pollutants  includes  only  a  single  listing  for  chromium.  Critena  enclosed  m 
parentheses  are  also  not  included  in  the  totals. 

i.  Applies  to  metfiyl  mercu^. 

j.  No  criteria  for  protection  of  human  health  from  consumption  of  aquatic  organisms  (excluding  water)  was  presented  in  the  1980  criteria  document  or  in  the  1986 
Quality  Ciitena  tor  Water.  Neverttieless,  the  cntenon  value  has  not  been  placed  m  parentheses,  because  sufficient  information  was  presented  in  ttie  1980  document  to 
allow  a  calculation  of  a  criterion,  even  though  ttie  results  of  such  a  calculation  were  not  shown  in  the  document 

k.  The  critenon  for  asbestos  is  the  MCL  (56  FR  3526,  January  30,  1991).  The  cntena  for  1 ,2-dichloropropane  have  been  derived  using  MCL  (56  FR  3526,  January 

General  notes: 

(1)  This  chart  lists  all  of  EPA's  priority  toxic  pollutants  wtiettier  or  not  criteria  recommendations  are  available.  Blank  spaces  indicate  tfie  absence  of  critena 
recornmendatjons  Because  of  venations  in  chemical  nomenclature  systems,  this  listing  of  toxic  pollutants  does  not  duplicate  the  Msting  m  appendix  A  of  40  CFR  part 
423.  EPA  has  added  the  Ctiemical  Abstracts  Service  (CAS)  registry  numbers,  which  provide  a  uniquo  identification  for  each  ct^emical. 

(2)  The  fotiowing  chemicals  have  organoleptic  tiased  cntena  recommendations  that  are  not  included  on  this  chart  (for  reasons  which  are  discussed  in  ttie 
preamble):  copper,  zinc,  chtorobenzene,  2-chiorophenol,  2,4-dichloropnenol,  acenaphthene,  2,4-dimethylphenol,  3-methyl-4-chlorophenol.  hexachlorocyclopentadiene, 
pentachloropheool.  phenol  »  r-  •   -^ 

(3)  For  purposes  of  this  rulemaking,  freshwater  criteria  apply  at  salinity  levels  equal  to  or  less  than  1  part  per  thousand  (ppt):  saltwater  criteria  apply  at  salinity 
levels  equal  to  or  greater  than  10  ppt  for  waters  with  salinity  between  1  and  10  ppt  tfie  applicable  criteria  are  the  more  stringent  of  ttie  freshwater  or  saltwater 
critena. 


(c)  Applicability.  (1)  The  criteria  in 
paragraph  (b)  of  this  section  apply  to  the 
States'  designated  uses  cited  in 
paragraph  (d)  of  this  section  and 
supersede  any  criteria  adopted  by  the 
State,  except  when  State  regulations 
contain  criteria  which  are  more  stringent 
for  a  particular  use  in  which  case  the 
State's  criteria  will  continue  to  apply: 

(2)  The  criteria  established  in  this 
section  are  subject  to  the  State's  general 
rules  of  applicability  in  the  same  way 
and  to  the  same  extent  as  are  the  other 
numeric  toxics  criteria  when  applied  to 
the  same  use  classifications  including 
mixing  zones,  and  low  flow  values 
below  which  numeric  standards  can  be 
exceeded  in  flowing  fresh  waters,  but 
only  if  these  State  general  policies  have 
been  reviewed  and  approved  previously 
by  EPA  after  November  8. 1983. 

(i)  For  all  waters  with  approved  EPA 
mixing  zone  regulations  or 
implementation  procedures,  the  criteria 
apply  at  the  appropriate  locations 
within  or  at  the  boundary  of  the  mixing 


zones:  otherwise  the  criteria  apply 
throughout  the  waterbody  including  at 
the  end  of  any  discharge  pipe,  canal  or 
other  discharge  point. 

(ii)  A  State  shall  not  use  a  low  flow 
value  below  which  numeric  standards 
can  be  exceeded  that  is  less  stringent 
than  the  following  for  waters  suitable 
for  the  establishment  of  low  flow  return 
frequencies  {i.e..  streams  and  rivers): 
Aquatic  Life 
acute  criteria  (CMC);  I  Q  10  or  I  B  3 
chronic  criteria  (CCC):  7  Q  10  or  4  B  3 
Human  Health 
non-carcinogens:  30  Q  5 
carcinogens:  harmonic  mean  flow 

where: 

CMC — criteria  maximum 
concentration  =  the  water  quality  criteria  to 
protect  against  acute  effects  in  aquatic  life 
and  is  the  highest  instream  concentration  of  a 
priority  toxic  pollutant  consisting  of  a  one- 
hour  average  not  to  be  exceeded  more  than 
once  every  three  years  on  the  average. 

CCC — criteria  continuous 
concentration  =  the  water  quality  criteria  to 
protect  against  chronic  effects  in  aquatic  life 


Is  the  highest  instream  concentration  of  a 

priority  toxic  pollutant  consisting  of  a  4-(iay 

average  not  to  be  exceeded  more  than  once 

every  three  years  on  the  average. 

1  Q  10  is  the  lowest  one  day  flow  with  an 
average  recurrence  frequency  of  once  in  10 
years  determined  hydrologically: 

1  B  3  is  biologically  based  and  indicates  an 
allowable  exceedence  of  once  every  3 
years.  It  is  determined  by  EPA's 
computerized  method  (DFLOW  model): 

7  Q  10  is  the  lowest  average  7  consecutive 
day  low  flow  with  an  average  recurrence 
frequency  of  once  in  10  years  determined 
hydrologically: 

4  B  3  is  biologically  based  and  indicates  an 
allowable  exceedence  for  4  consecutive 
days  once  every  3  years.  It  is  determined 
by  EPA's  computerized  method  (DFLOW 
model): 

30  Q  5  is  the  lowest  average  30  consecutive 
day  low  flow  with  an  average  recurrence 
frequency  of  once  in  5  years  determined 
hydrologically  and.  the  harmonic  mean 
flow  is  a  long  term  mean  flow  value 
calculated  by  dividing  the  number  of  daily 
flows  analyzed  by  the  sum  of  the 
reciprocals  of  those  daily  flows. 
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(iii)  If  a  State  does  not  have  such  a 
low  flow  value  for  numeric  standards 
compliance,  ften  none  shall  apply  and 
the  criteria  iodtaded  in  paragraph  (d)  of 
this  section  herein  apply  at  all  flows. 

(3}  The  aquatic  life  criteria  in  the 
matrix  in  para^apb  (b)  of  this  section 
apply  as  follows: 

(i)  For  waters  in  which  the  salinity  is 
equal  to  or  less  ftan  1  part  per 
thousand,  the  applicable  criteria  are  the 
freshwater  cntferia  in  Column  B. 

(ii)  For  waters  in  which  the  salinity  is 
equal  to  or  greater  than  10  parts  per 
thousand,  the  applicable  criteria  are  Ihe 
saltwater  crileria  in  Column  C; 

Oiij  For -waters  in  which  the  salinity  is 
between  1  and  10  parts  per  thousand, 
the  applicable  criteria  are  the  more 
stringent  of  the  freshwater  or  saltwater 
oriteria.  However,  the  Regional 
Adnunistrator  nay  approve  the  use  of 
alternative  criteria  if  scientifically 
defensible  information  and  data 
demonstrate  that  on  a  site-specific  basis 
the  biology  of  tbe  waterbody  is 
dominated  by  freshwater  aquatic  life 
and  thai  freshwater  criteria  are  more 
appropriate;  or  conversely,  the  biology 
of  the  waterbody  is  dominated  by 
saltwater  aquatic  life  and  that  saltwater 
criteria  are  oiore  appropriate. 

(4)  Application  of  metals  criteria,  (i) 
For  purposes  of  calculating  freshwater 
aquatic  life  criteria  for  metals  from  the 
equations  in  footnote  (e)  in  the  criteria 
matrix  in  paragraph  {b}  of  this  section, 
the  minimum  hardness  allowed  for  use 
in  those  equations  shall  not  be  less  than 
25  mg/1.  as  calcium  carbonate,  even  if 
the  actual  ambient  hardness  is  less  than 
25  mg/1  as  calcium  carbonate.  The 
maximum  hardness  value  for  use  in 
those  equatioitt  shall  not  exceed  400 
mg/1  as  calcium  carbonate,  even  if  tbe 
actual  ambient  hardness  is  greater  than 
400  mg/1  as  calcium  carbonate. 

(ii)  The  hardness  values  used  shall  be 
consistent  with  the  design  discharge 
conditinns  established  in  parart^h  (c)(2) 
of  this  section  for  flows  and  mixing 
zones.  I 

(d)  Criteria  for  Specific  I 

Jurisdictions.— {X)  Connecticut,  Region  1 

(i)  All  waters  assigned  to  the 
following  use  classiflcations  in  tbe 
"State  of  Coimecticut  Water  Quality 
Standards'-'  adopted  pursuant  to  section 
22a-428  of  the  Cormecticuf  General 
Statutes  are  subject  to  the  criteria  in 
paragraph  (d)(l)(ii)  of  this  seciioD, 
without  exception: 

II.5.(Ai— Class  AA  Snrface  Wstes  I 

II.5.(B)— Class  A  aad  SA  Surfaoe  Watets 
II.5,(C)— Class S«nd  SB  Surface  Walen 

[U)  The  followiiig  citleria  from  the 
matrix  in  pacagrapfa  (b)  ef  iMs  section 
apply  to  the  use  dassifications  ' 


identified  In  paragrajjli  (d)(l)(i)  of  this 
section: 


Us*  dtttWcsikm 

Apptcabte  cdiaria 

Oass  AA  Ctns  A;  CtMS 

EaohoflheM 

classifications  is 

tufftfmUft 

assigned  the  crilerta 

deslgnatsd. 

m: 

Column  B(l>—all. 

Column  6(11)— all 

Column  D(l)— «ll. 

Class  B  waters  where 

This  classification  is 

water  supply  use  «  not 

assigned  the  crilena 

designated. 

in: 

Column  :B(I)-«II. 

Columi)e(ll)-aH. 

Column  0(10- 

Class  SACinaSS.....     .! 

Each  of  these 

classifications  is 

1 

assigned  the  criteria 

In' 

Column  CD— *n. 

Cokimo  C(ll)-«ll. 

I 

Cdkmo  0  (il>-aN. 

(2)  New  Hampahire,  Region  1 
i(ij  All  waters  assigned  to  the 
following  use  classifications  in  the  New 
Hampshire  Revised  Statutes  Annotated 
Chapter  149:3  are  subject  to  the  criteria 
in  paragraph  (d)(2Kii)  of  this  section, 
without  exceptioM: 

149:3.1  Class  A 
149:3.U  Class  B 
149:3.IU    Class  C 

(ii)  The  following  criteria  from  the 
matrix  in  paragrai^  (b)  of  this  section 
apply  to  the  use  classificattons 
identified  in  |>arap«idi  (d)(a)(i)  of  this 
section: 


Use  cl8sslffcsik>n 

Applicable  oilMs 

Class  A;  Class  B  waters 
wh«r«««lsr  supfHy  UM 

water  supp^  UM  Js  noi 
designated  Class  C 

Eschof  thM« 
OMsanicanons  is 
■asloned  the  crtlaiii 
in 

ColunKi.O<l)-#18. 

Colunm'0(lt>— #1B- 

{3)  Rhode  Islaad,  Region  1 
(i)  AH  waters  assigned  to  the 
following  use  classifications  in  the 
Water  Quality  Regulations  for  Water 
Pollution  Control  adopted  under 
chapters  46-12, 42-17.1.  and  42-35  of  the 
General  Laws  of  Rhode  Island  are 
subject  to  the  criteria  in  paragraph 
d(3](ii)  of  this  section  wiftout  exception: 

6.21    Freshwater 

aatt  A 

Class  B 

Class  C 
>e.22    Sdtwater 

Class  SA 

Class  SB 

Class  SC 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 


apply  to  Ifae  ttaedassiflcations 
identified  in  paragraph  (dK3)(i)of  this 
section: 


Use  risssltirslina 


Claas  AQaasB 
vfheiv  watsr  s 
is  dasignatad. 


Ctass  B  wsAers  wliers 
water  supply  use  Is  moI 
designated  Class  C; 
Class  SA;  QMS  SS: 
QassSC. 


Apptoabi*  cntena 


ThaM«iasslficatior«  are 


Oohimn  O  (1>— all. 
EMhdCthes* 

ctsssilKations  is 
assigned  the  cntena 
«<: 
ColMmnO(ll)— at 


(4)  Vermont  R^ion  J 
(i)  All  waters  assigned  1o  the 
followmg  use  classifications  in  the 
Vermont  Water  Quality  Standards 
adopted  under  the  authority  of  the 
Vermont  Water  Pollution  Control  Act 
(10  V.S.A..  Chapter  47)  are  subject  to  the 
criteria  in  paragraph  (d)(4)(ii)  of  this 
section,  without  exceptkm: 

Class  A 
Class  B 
Class  C 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identifled  in  paragraph  {dM4)(i)  of  this 
section: 


Use  classMca(loi« 

AppfcMtoMMla 

Class  A;  Class  B  wsters 

This  classification  is 

wtiere  water  supply  use 
Is  designated. 

1 

assigned  the  criteria 

m: 
Column  B(l>-al. 
Column  B(ll)-al. 
Column  D(l>— an. 
TIMM  dasatticabons  ara 

wster  supply  use  Is  not 
designated;  CtassC      > 

1 

assigned  the  cntena 

Ik 
Column  B(l>-«ll. 
Cdkjmn  B(ll)— all. 
ODMno  D(ll)-a«. 

(5)  New  Jersey,  Region  2 
(i)  All  waters  assigaed  to  (he 
fotiowing  use  classifications  in  the  New 
Jersey  Administrative  Code  (N.J.A.C.) 
7:9-4.1  et  seq.  Surfaoe  Water  Quality 
Standards,  are  subject  to  the  criteria  in 
paragraph  (d)(51(ii)  of  this  section, 
without  exception: 

N.I.A.C.  7:9-4.12(c):  Qass  PY»2 
N.I.A£..7:B-l.lZ(d):  Class  SEl 
N.).AC.  7:0-4.12(6):  Class  SEt 
N.I.AC.  7*4.12(f):  Class  SES 
U.]JiJC.  7«-4.12(g):  Class  9C 

(ii)  The  fellewing  oriteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragrajii  Id)(Sy(iJ  of  this 
section: 
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Um 
dassificatior 

FW» 


f 


SE1.SE 

sc. 


SE3. 


TNs  classification  is  assigned  the 
critena  la  Column  B(1) — aM 
except  #102.  105.  107,  106, 
111,  i'2.  113.  115.  117.  and 
118. 

CohjRm  B(2)— tf  except  #105. 
107.  10S.  111.  112.  113,  115. 
117.  118.  119.  120.  121.  122. 
123.  124.  and  125. 

Column  D<1)— •«  except  #4,  5a. 
5*>.  7.  10,  and  11. 

Column  D(2)—aa. 

These  classifications  are  each  as- 
signed the  cntena  m: 

Column  C<1>— all  except  #102. 
105,  107,  108,  111,  112.  113, 
115.  117.  and  118. 

Column  C<2)— all  except  #105, 
107,  106,  111.  112.  113.  115. 
117,  118.  119,  120.  121.  122. 
123.  I24i  and  125. 

Column  0(2)— aM. 


(6)  Puerto  Rico,  Region  2 
(i)  All  waters  assigned  to  the 
following  use  classifications  in  the 
Puerto  Rico  Wafer  Quality  Standards 
(promulgated  by  Resolution  Number  R- 
83-5-2)  are  subject  to  the  criteria  in 
paragraph  (d)(6)(ii)  of  this  section, 
without  exception. 

Article  2.Z2— Class  SB 
Article  2.ZJ— Class  SC 
Article  2.2.4— Class  SD 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d](6)(i)  of  this 
section: 


Use 

Class  SO... 

TNs  classification  is  assigned  cri- 
tena in: 

Column  B<1>— an.  except  10,  102. 

106.   107.   108.   Ill,   112.   113, 

115,  117,  and  126. 

Column    B<2>-an.    except    105, 

107.   loe.   112.   113.   115.  and 

117. 

Column  D(1)— a«,  except  4,  5a. 

5b,  6,  7,  10,  11,  14,  105.  112. 

113.  and  115. 

Column  0(2)— aM.  except  4,  Sa. 

56.  10,  14.  105.  112.  113,  and 

115. 


OtassSB. 

These  classifications  are  assigned 

Class  SC. 

cntena  in: 

Column  C(i>-aM.  except  4,  5b.  7. 

8.   10,   11.   13.   102,   105.   107. 

106,   111,  112.  113.  115.  117. 

and  126 

Column  0(2)— aM.  except  4.  5b. 

10.  13.  106.  11Z  113.  115.  and 

117. 

Column  D(2)-aM.  except  4,  5a. 

5b,  10.  14,  105,  112,  113.  and 

115. 

(7)  Virginia.  Region  3 
(i)  All  waters  assigned  to  the 
following  use  classifications  in  the 


Virginia  Water  Quality  Standards, 
VR680-21  are  subject  to  the  criteria  in 
paragraph  (d](6)(ii)  of  this  section 
without  exception: 

VR680-21-08  Classes  1-VII  and  PWS 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d)(7)(i)  of  this 
section: 


Use 
classification 


Claasl. 


Class  11. 


C3ass  IM-Vn . 


PWS. 


Applicable  cntena 


This  classification  is  assigned  the 
cntena  in: 

C(Aimr\  0(1)- aM, 

Column  C(ll)— aM. 

Column  D(ll)— all.  except  #16. 

This  dassificaton  is  assigned  the 
cntena  in: 

Column  B(l)— aM. 

Column  B(ll)— aH. 

Column  0(1)— ail. 

Column  (^11)— alt. 

Column  0(11)— all.  except  #16. 

Each  of  tfiese  classifications  is  as- 
signed the  cntena  m: 

Column  B(l)— all. 

Column  8(11)— all. 

Column  0(11)— aH.  except  #16. 

This  classification  is  assigned  the 
additional  cntena  m: 

Column  0(1)— all.  except  #16. 


(8)  District  of  Columbia.  Region  3 
(i)  All  waters  assigned  to  the 
following  use  classiHcations  in  Chapter 
11  Title  21  DCMR.  Water  Quality 
Standards  of  the  District  of  Columbia 
are  subject  to  the  criteria  in  paragraph 
(d)(8)(ii]  of  this  section  without 
exception: 

1101.2    Class  C  waters 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classification  identified 
in  paragraph  (d)(8)(i)  of  this  section: 


Use 
classification 

Applicable  cntena 

Class  C 

This  classification  is  assigned  the 

additional  criteria  in: 
Column  8(11)- #10,  118.  126. 
CkJiumn  0(1)— #7.  15,  16.  44.  67. 

68.  79,  80.  81.  88.   114,   116. 

lie. 
Column  D<ll)-aM. 

(9)  Florida,  Region  4 
(i)  All  waters  assigned  to  the 
following  use  classifications  in  Chapter 
17-301  of  the  Florida  Administrative 
Code  (i.e..  identified  in  Section  17- 
302.600)  are  subject  to  the  criteria  in 
paragraph  (d)(9)(ii)  of  this  section, 
without  exception: 

Class  I 
Class  II 
Class  111 


(ii)  The  following  criteria  from  the 
matrix  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d](9)(i)  of  this 
section:  I 


Use 
classification 


0»a»\.. 


Class  II;  Oass 
III  (marine). 


Class  III 
(freshwater). 


Applicable  criteria 


TT>is  classification  is  assigned  the 

cntena  in: 
Columns  B1  and  B2- 

9,  10.  11,  107,  111 

and  1 26;  and  1 

Column  01— aM.  1 

TNs  dassrfication  is  assigned  Oii 

critena  in: 
Ckilumns  01  and  02- 

11,  13,  14.  Ill,  11 

126;  and 
Column  02— aH. 
This  classification  is  assigned  tfie 

critena  m: 
Columns  81  and  B2- 

9.  10,  11,  107.  111 

and  126;  and 
Column  02— al 


-5(b).  6.  7,  8, 
II.  115.  118, 


-2,  6,  7.  8,  9. 
115.  118.  and 


-5(b).  6.  7.  8. 
II,  115.  118. 


(10)  Michigan.  Region  5 
(i)  All  waters  assigned  to  the 
following  use  classifications  in  the 
Michigan  Department  of  Natural 
Resources  Commission  General  Rules,  R 
323.1043  Definitions:  A  to  N,  (i.e., 
identiHed  in  Section  (g)  "Designated 
use")  are  subject  to  the  criteria  in        | 
paragraph  (d)(10](ii)  of  this  section, 
without  exception: 

(A)  Industrial  water  supply 

(B)  Agricultural  water  supply 

(C)  Public  water  supply 

(D)  Recreation 

(E)  Fish,  other  aquatic  life,  and 
wildlife 

(F)  Navigation 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d)(10)(i)  of  this 
section: 


Use  classification 

Applicable  criteria 

Public  water  supply 

This     classification     is     as- 

signed the  cntena  in: 

Column  8  (1)— ail. 

Column  B  (II)— all. 

Column  0  (1)— all 

Another 

These  classifications  are  as- 

designations. 

signed  the  cntena  in: 

Column  B  (1)— all. 

Column  8  (II)— all,  and 

Column  D  (ll>— all. 

(11)  Arkansas.  Region  0 
(i)  All  waters  assigned  to  the 
following  use  classification  in  Section 
4C  (Waterbody  uses)  identified  in 
Arkansas  Department  of  Pollution 
Control  and  Ecology's  Regulation  No.  2 
as  amended  and  entitled.  "Regulation 
Establishing  Water  Quality  Standards 
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for  Surface  Waters  of  the  State  of 
Arkansas"  are  subject  to  the  criteria  in 
paragraph  (d)(ll)(ii)  of  this  section, 
without  exception: 

(A)  Extraordinary  Resource  Waters 

(B)  Ecologically  Sensitive  Waterbody 

(C)  Natural  and  Scenic  Waterways 

(D)  Fisheries: 

[1)  Trout  j 

[2]  Lakes  and  Reservoirs 
[3]  Streams 

[i]  Ozark  Highlands  Ecoregion 
(ii)  Boston  Mountains  Ecoregion 
[Hi]  Arkansas  River  Valley  Ecoregion 
[iv]  Ouachita  Mountains  Ecoregion 
(v)  Typical  Gulf  Coastal  Ecoregion 
[vi]  Spring  Water-influenced  Gulf 
Coastal  Ecoregion 
[vii]  Least-altered  Delta  Ecoregion 
[viii)  Channel-altered  Delta  Ecoregion 
Domestic  Water  Supply 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classification  identified 
in  paragraph  (d)(ll)(i)  of  this  section: 


Use  classification 


Extraordinary 
resource  waters 

Ecologically  sensitive 
watert>ody 

Natural  and  scenic 
waterways 

Fistierics: 

(1)  Trout 

(2)  Lakes  and 
reservoirs 

(3)  Streams 
(a)Ozari( 

highlands 

.ecoregion 
(D)  Boston 

mountains 

ecoregion 
(C)  Aritansas  river 

valley  ecoregion 
(d)  Ouachita 

mountains 

ecoregion 
(•)  Typical  gulf 

coastal 

Ecoregion 
(I)  Spring  water-    - 

influenced  gulf 

coastal 

ecoregion 
(g)  Least-altered 

Delta  ecoregion 
(h)  Channel- 
altered  Delta 

ecoregion. 


Domestic  water 
supply 


Applicable  Criteria 


These  uses  are  each  as- 
signed the  criteria  in 
Column  B1— #  2.  4.  5a. 
5b.  6.  7,  8.  9.  10.  11.  13. 
14. 

Column  82— #  2.  4.  5a.  5b. 
6,  7,  8,  9,  10,  13,  14, 

Column  02— all. 

This  use  is  assigned  ttie  cri- 
teria in: 
Column  01— all. 


(12)  Louisiana.  Region  6 
(i)  All  waters  assigned  to  the 
following  use  designations  in  the 
Louisiana  Administrative  Code,  Title 
33 — Environmental  Quality,  Part  IX — 


Water  Quality  Regulations,  Chapter  11 
(i.e.,  identified  in  Section  1111  Water 
Use  Designations)  are  subject  to  the 
criteria  in  paragraph  (d)(12](ii)  of  this 
section,  without  exception: 

(A)  Public  Water  Supply 

(B)  Fish  and  Wildlife  Propagation 

(C)  Oyster  Propagation 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d)(12)(i)  of  this 
section: 


Use  classification 

AppKcabIs  criteria 

Put>lic  water  supply 

F^sh  and  iwiidlife 
propagation. 

C/stsr  propagation 

This    classification    Is    as- 
8)gr>ed  the  criteria  in: 
Column  0(1)- #16. 

These  classifications  are  as- 
signed tt>e  critena  in: 
Column  0(11)  #16. 

Column  0(11)  #16. 

(13)  Kansas.  Region  7 
(i)  AH  waters  assigned  to  the 
following  use  classification  in  the 
Kansas  Department  of  Health  and 
Environment  regulations,  K.A.R.  28-16- 
2ab  through  K.A.R.  28-16-28f.  are 
subject  to  the  criteria  in  paragraph 
(d)(13)(ii)  of  this  section,  without 
exception. 

Section  28-10-28d: 
Section  (2)(A) — Special  Aquatic  Life  Use 

Waters 
Section  (2)(B) — Expected  Aquatic  Life  Use 

Waters 
Section  (2)(C)— Restricted  Aquatic  Life  Use 

Waters 
Section  3 — Domestic  Water  Supply 
Section  (6)(c) — Consumptive  Recreation 

Use. 
(ii)  The  following  criteria  from  the 
matrix  is  paragraph  (b)  of  this  section 
cpply  to  the  use  classifications 
identified  in  paragraph  (d)(13)(i)  of  this 
section: 


Use  classification 

Applicable  criteria 

Sections  (2)(A), 

These     classifications     are 

(2)(B).  (2)(C).  6(C). 

each  assigned  all  criteria 

- 

Column  8(1).  except  #9.  13. 

102.  105,  107,  108.  111- 

113.   115,   117,  and   126; 

Column  B(ll),  except  #9.  13. 

105.    107.    108.    111-113. 

115.    117.    119-125.   and 

126;  and 

Column  D(ll),  except  #9.  10, 

112.  113,  and  115. 

Section  (3) 

Ttiis    classification     is    as- 

signed all  criteria  in: 

Column  0(1),  except  #9,  10, 

12.  112.  113.  and  115. 

(14)  Colorado.  Region  8 
(i)(A)  All  waters  assigned  to  the 
following  use  classifications  in  the 


Colorado  Classifications  and  Numeric 
Standards  for  the  following  Basins: 

(7)  Arkansas  River  Basin— 3.2.0  (5CCR 
1002-8); 

[2]  Upper  Colorado  River  Basin  and 
North  Platte  River  Basin  (Planning 
Region  12)— 3.3.0  (5CCR  1002-8); 

(3)  San  ]uan  and  Dolores  River 
Basins— 3.4.0  (5CCR  1002-8); 

[4]  Gunnison  and  Lower  Dolores  River 
Basins— 3.5.0  (5CCR  1002-8); 

(5)  Rio  Grande  River  Basin  3.6.0 
(5CCR  1002-8); 

[6]  Lower  Colorado  Basin — 3.7.0 
(5CCR  1002-8); 

(7)  South  Platte  River  Basin,  Laramie 
River  Basin,  Republican  River  Basin, 
Smoky  Hill  River  Basin— 3.8.0  (5CCR 
1002-8); 

are  subject  to  the  criteria  in  paragraph 
(d)(14](ii)  of  this  section,  except  where 
only  particular  segments  require  criteria 
as  delineated  in  paragraph  (d)(14)(ii)  of 
this  section. 

The  following  are  the  use 
classifications: 

(7)  Domestic  Water  Supply 

[2]  Class  1— Cold  Water  Aquatic  Life 

(V)  Class  2— Cold  Water  Aquatic  Life 

(4)  Class  1 — Warm  Water  Aquatic 
Life 

(5)  Class  2— Warm  Water  Aquatic 
Life 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classiHcations  in 
paragraph  (d)(14)(i)  of  this  section: 


Use  classification 


Oonwstic  water 
supply. 


Class  1  Cold  Water 

A.L. 
Class  2  Cold  Water 

A.L. 
Qass  1  Warm  Water 

A.L. 
Class  2  Warm  Water 

A.L.. 


Applicable  criteria 


AM  waters  assigned  to  this 
use  classification  are  sut>- 
jed  to  tt>e  cntena  in: 

Cdunwi  0(1)— all  except  #4, 
5a.  Sb,  6.  7,  10,  11,  22, 
33,  39,  41,  44.  53,  66.  77. 
90.95.  115. 


All  waters  assigned  to  these 
use  classifications  are  sub- 
ject to  the  cntena  m: 

Column  B(l)— #10. 

Column  B(ll)— #10. 

Column  D(il)— all  and  the  fol- 
lowing specific  segments 
(wtuch  have  been  as- 
8igr>ed  one  of  these  aquat- 
ic bfe  uses)  are  furttver  as- 
Signed  ttie  cntena  set  forth 


1.  The  criteria  in:  B(I)— #2, 4,  5a.  5b.  6,  7.  a 
9. 11. 13. 14:  B(I1}— »2.  4,  5a.  5b,  6,  7,  &  9. 13. 
14  are  assigned  to  the  following  specific 
segments: 
•  Basin  3.2.0 
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Upper  Aritansas  River  Basin:  segment*  14. 

28 
Middle  Arkansas  River  Basin:  segments  4. 

1X18 
Fouatatn  Creek  Baaia:  segments  3a.  B 
Lower  Arkansas  River  Basin:  segment*  2. 

6b.  13 
Cimarron  River  Basin:  segment  1 

•  Basin  3J.0 

Blue  River  Basin  (14010002):  segments  5.  20 
Eagle  River  Basin  (14010003):  segment  11 
North  Piatte  River  Basin  (lOlSOOl. 

10180002):  segment  7 
Yampa  River  Basin  (14050001. 14050002): 

segment  12 
■  Basin  3.4.0 
San  Juan  River  Basin:  segments  3. 10, 11 
Piedra  River  Basin;  segment  6 
Los  Pinoa  River  Basin:  segment  0 
Aniwa*  and  Florida  River  Basin:  segment 

13b 
La  Plata  River,  Mancos  River,  McElmo 

Oeek  and  San  (uan  River  Basin  in 

MontetHOW  County  and  Dolores 

ClMBttn:  M^aents  3. 8, 8 
DoWea  River  Basin:  segment  11  ' 

•  Basin  3.5S) 

Upper  Gunnison  River  Basin:  segments  6b, 

IS.  2a  32 
North  Fork  of  the  Gunnison  River  Basin: 

segment  8. 10 
Upcomphgre  River  Basin:  segments  10. 12 
Lower  Gunnison  River  Basin:  segment  4 
San  Miguel  River  Basin:  segment  12 
Lower  Dolores  River  Basin:  segment  4 

•  Basin  3.6.0 

Rio  Grande  River  Basin:  segments  ISb,  25 
Closed  Basin — San  Luis  Valley:  segment  3 

•  Basia3.7i) 

Lower  Yampa  River/Green  River  Basin: 

segments  3a,  3lx.  6, 14. 17,  20 
White  River  Basin:  segments  5.  9. 13a,  22 
Lower  Colorado  River  Basin:  segment*  lib, 

lie.  13 

•  Basin  SUU) 

Republican  River  Basin:  segments  6.  7 
South  Platte  River  Basin  (Region  1): 

segment  2 
Cache  La  Poudre  River  Basin:  segments  8. 

13 
Big  Thompsoa  River  Basin:  segments  6, 10 
South  Plane  River  Basin  (Region  2): 

segment  3 
St.  Vrain  Creek  Basin:  segment  8 
Boulder  Creek  Basin:  segments  8. 11 
Big  Dry  Creek  Basin:  segment  1 
Clear  Creek  Basin:  segments  8, 16, 18 
Cherry  Creek  Basin:  segment  4 
South  Platte  River  Basin  (Region*  2,  3, 4): 

*egments  7a.  11a.  16 
South  Ptalte  River  Basin  (Region  3  and  4): 

segment  7 
2.  The  criteria  in:  Column  B(I) — «9;  Column 
B(U} — *9  are  assigned  to  the  following 
specific  segments: 

•  Basin  3Ji) 

Blue  River  Basin  (14010002):  segment  12 

•  Basin  34.0 

Animas  and  Florida  River  Basin:  segment 

15 
La  PUita  River,  Mancos  River.  McElmo 

Creek  and  San  |uan  River  Basin  in 

Mo.itezuma  County  and  Dolores 

Counties:  segment  9 

•  Basin  3.8.0 

Big  Thompson  River  Basin:  segment  13 


Boulder  Creek  Basirr  segment*  4c,  ft 
Clear  Creek  Besitr  *eginent  12 
Bear  Creek  Basin:  segments  4a.  5 
South  Platte  River  Basin  (Regio*  2.  3.  and 
4):  segment  7b 

3.  The  criteria  in:  Column  B(l) — *8;  Cohimn 
B(II)— «8  are  asaigned  to  the  foUowing 
specific  segments: 

•  Basin  3.7.0— Lower  Colorado  River  Basin: 

*eginenl4 

•  Basin  3.8.0 — South  Platte  River  Basin 

(Region  2. 3.  and  4):  segment  lib 

4.  The  criteria  in:  Column  B(I)— *14; 
Column  B(II) — *^14  are  assigned  to  the 
following  specific  segment: 

•  Basin  3.2.0 — Upper  Arkansas  River  Basin: 

segment  8b 

5.  The  criterion  in:  Column  B(I>— #11  is 
assigned  to  the  folhiwing  specific  segment: 

•  Basin  3JSi — Lower  Colorado  River  Basin: 

segment  4. 

(15)  Arizona,  Region  9 
(i)  All  waters  assigned  the  use 
classifications  in  chapter  21  of  the 
Arizona  Administrative  Code  (AAC) 
which  are  referred  to  in  paragraph 
(d)(15](ii)  of  this  section,  are  subject  to 
the  criteria  in  paragraph  (d)(15)(ii)  of 
this  section,  without  exceptioa  These 
criteria  amend  the  existing  State 
standards  contained  in  chapter  21  of  the 
AAC  sections  R9-21-101  through  304. 
Water  Quality  Standards  for  Waters  of 
the  State,  for  the  toxic  pollutants 
identified  in  paragraph  (d](15Kii)  of  this 
section.  For  purposes  of  this  action,  the 
specific  standards  to  be  applied  are 
based  on  the  following  selected  use 
designations  as  defined  in  chapter  21, 
AAC  SS  R9-21-101  through  R9-21-304: 

(A)  DWS— Domestic  Water  Source 

(B)  A&W— Aquatic  &  Wildlife 
(ixKluding  any  aquatic  life 
designation) 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  water  and  use 
classifications  defined  in  paragraph 
(d)(15)(i)  of  this  section  and  identified 
below. 


Water  and  u*a 
dassiftcatton 

waters  of  the  State  wit^ 

These  waters  are 

A&W  but  witrxMt  DWS. 

assigned  the  criteria 

Column  B1— all 

poNutants. 

Column  B2— all 

pollutants. 

Column  02— alt 

pollutants. 

Waters  ol  Ih*  Stala  anttt 

These  waters  are 

AAWandOWS. 

assigned  ttie  criteria 

Ire 

CatumnB1-all 

pollutants. 

. 

Column  82— an 

pollutant*. 

Column  01— all 

poNutant*. 

Water  and  ua« 

dMcMnion 

Appticatoto  cfltoria 

Water*  o(  the  State  wilti 
DWS  but  tnOwul  AAW. 

TtiM*  walw*  we 
niignad  *m  cfilaria 

Column  Dt—alt 
poMant*. 

(16)  California,  Region  9 

(i)  All  waters  assigned  any  aquatic 
life  or  human  health  use  classifications 
in  the  Water  Quality  Control  Wans  for 
the  various  Basins  of  the  State  ("Basin 
Plans**),  as  amended,  adopted  by  the 
California  State  Water  Resources 
Control  Board  ("SWRCB"),  except  for 
ocean  waters  covered  by  the  Water 
Quality  Control  Plan  for  Ocean  Waters 
of  California  ("Ocean  Plan")  adopted  by 
the  SWRCB  with  resolution  Number  90- 
27  on  March  22.  ig9a  are  subject  to  the 
criteria  in  paragraph  (dKl6)(ii)  of  this 
section,  without  exception.  These 
criteria  amend  the  portions  of  the 
existing  State  standards  contained  in 
the  Basin  Plans.  More  particularly  these 
criteria  amend  water  quality  criteria 
contained  in  the  Basin  Plan  Chapters 
specifying  water  quality  objectives  (the 
State  equivalent  of  federal  water  quahty 
criteria)  for  the  toxic  pollutants 
identified  in  paragraph  (d)(16)(ii)  of  this 
section.  Although  the  State  has  adopted 
several  use  designations  for  each  of 
these  waters,  for  purposes  of  this  action, 
the  specific  standards  to  be  applied  in 
paragraph  (d)(16)(ii)  of  this  section  are 
based  on  the  presence  in  all  waters  of 
some  aquatic  life  designation  and  the 
presence  or  absence  of  the  MUN  use 
designation  (Municipal  and  domestic 
supply).  (See  Basin  Plans  for  more 
detailed  use  definitions).  j 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  water  &  use  classifications 
defined  in  paragraph  (d)(16)(i)  of  this 
section  and  identified  below: 


Water  and  use 
dassiticatioo 

Applicat>le  cfiteria 

Water*  ot  (tie  state 

These  waters  are 

defined  as  bays  or 

assigned  tt>e  criteria 

estuanes  except  Iho 

in: 

Sacramento-San 

Column  B1— all 

Joaquin  Delta  and  San 

pollutants. 

Francisco  Bay. 

rnlumnB2— ail 
pollutants. 

Column  C1— all 
pollutants. 

Cohimn  C2—aH 

poMutant*. 

Column  02— an 

1     pc'jtants 
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Water  and  use          i 
classification 

Applicable  criteria 

Waters  of  the 

These  waters  are 

Sacramento-San 

assigned  tt>e  criteria 

Joaquin  Delta  and 

in: 

waters  of  the  sut* 

Column  Bl-all 

defined  as  Inland  (i.e.. 

poNutants. 

all  surface  waters  of 

Column  B2— an 

the  state  not  bays  or 

poltutants. 

estuaries  or  ocean) 

Column  01- all 

that  include  a  MUN 

pollutants. 

use  designation  except 

ttie  San  Joaquin  Rjver 

from  the  mouth  of  ttie 

Merced  River  to 

Vemahs  and  the 

Sacramento  River  ar>d 

Its  tributanes  upstrean 

from  Hamilton  City. 

Waters  of  the  state 

These  waters  are 

defined  as  inland 
without  an  MUN  use 
designation  except 
waters  flowing  to 
Grasslands  Water 
District  San  Luis 
National  Wildlife 
Refuge  and  Los  Banos 
State  Wildlife  Area. 
Waters  of  the  San 
Joaquin  RK'er  from  the 
mouth  of  ttte  Merced 
River  to  Verrtalis. 


Waters  of  the 
Sacramento  River  and 


assigned  trie  cnteria 

in: 
Column  81— all 

pollutants. 
Column  B2— all 

pollutants. 
Column  02— all 

pollutants. 

These  waters  are 

assigned  tt>e  criteria 

in: 
Column  D1— all 

pollutants  except  #10. 
Column  B2— all 

pollutants. 
Column  01- all 

pollutants  except  #10. 
Ttwse  wates  are 

assigned  tf)e  criteria 


its  tributaries  upstreanr 

in: 

from  Hamilton  City. 

Column  B1— all 

pollutants  except  #4, 

6,  13. 

Column  B2— all 

pollutants  except  #4, 

6.  13. 

Column  01—811 

pollutants  except  #4. 

Waters  flowing  to 

These  waters  are 

Grasslands  Water 

assigned  the  criteria 

District  San  Luis 

m: 

National  Wildlife 

Column  B1— all 

Refuge,  and  Los 

pollutants. 

Banos  State  Wildlife  . 

Column  B2— all 

AreiL 

pollutants. 

1 

Column  02— all 

pollutants  except  #10. 

Waters  of  San  Francisco 

These  waters  are 

Bey. 

assigned  the  cnteria 
In: 
Column  Bl-all 

pollutants. 

Column  82- all 

pollutants. 

. 

Column  CI— all 

. 

pollutants  except  #10. 

Column  C2— all 

pollutants  except  #10. 

Column  02— all 

pollutants. 

(17)  Nevada,  Region  9 
(i)  All  water?  assigned  the  use 
classifications  in  chapter  445  of  the 
Nevada  Administrative  Code  (NAC), 
Nevada  Water  Pollution  Control 
Regulations,  which  are  referred  to  in 
paragraph  (d](17)(ii),  of  this  section,  are 
subject  to  the  criteria  in  paragraph 


(d)(17)(ii)  of  this  section,  without 
exception.  These  criteria  amend  the 
existing  State  standards  contained  in 
the  Nevada  Water  Pollution  Control 
Regulations.  More  particularly,  these 
criteria  amend  or  supplement  the  table 
of  numeric  standards  in  NAC  445.1339 
for  the  toxic  pollutants  identified  in 
paragraph  (d)(17)(ii)  of  this  section, 
(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  waters  defined  in  paragraph 
(d)(16)(i)  of  this  section  and  identified 
below:  1 


Water  and  us* 
classification 


Weters  that  the  State 
fias  included  in  NAC 
445.1339  where 
municipal  or  domestic 
supply  is  a  designated 
use. 


Waters  that  the  State 
has  included  in  NAC 
445.1339  where 
municipal  or  domestic 
supply  is  not  a 
designated  use. 


Applicable  cnteria 


These  waters  are 
assigned  the  criteha 
in: 

Column  81— poltutant 
#118. 

Column  82— pollutant 
#118. 

Column  01— poHutanta 
15,  16,  18.  19.  20,  21, 
23,  26,  27,  29,  30,  34, 
35.  36,  37,  38.  42,  43, 
55,57-64,66,73,74, 
78,  82,  85,  87-89,  91, 
92,  96,  96-100,  103. 
104,  105,  114.  116, 
117,  118. 

Ttiese  waters  are 
assigned  the  criteria 
in: 

Column  81— pollutant 
#118. 

Column  82— pollutant 
#118. 

Column  02— all 
pollutants  except  #2. 


(18)  Hawaii,  Region  9 
(i)  All  waters  assigned  the  use 
classifications  in  the  existing  State 
standards  ("State  Standards")  which  are 
referred  to  in  paragraph  (d)(18)(ii)  of  this 
section,  are  subject  to  the  criteria  in 
paragraph  {d)(18)(ii)  of  this  section, 
without  exception.  These  criteria  amend 
the  existing  State  standards. 
Specifically,  these  criteria  supplement 
the  table  of  numeric  standards  for  toxic 
pollutants  applicable  to  all  of  Hawaii's 
waters  in  section  ll-54-04{b)(3). 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  waters  defined  in  paragraph 
(d)(18)(i)  of  this  section  and  identified 
below: 


Water  and  use 
classification 


Waters  of  the  State 
assigned  to  Classes 
AA.  A.  1,  and  2. 


Applicable  criteria 


These  waters  are 
assigned  ttie  criteria 
in: 

Column  02— pollutants 
#3.8. 


Water  and  use 
cla*sification 


Waters  d  Itw  State 
assignad  to  etas*** 
AAandA. 


Appicabia  Cfilana 


Theaa  water*  are 
Maignod  crttena  in: 

Column  01— pollutant 
#6. 

Cotumn  C2— poOutant* 
#6.  7,  8. 


(19)  Commonwealth  of  the  Northern 
Mariana  Islands,  Region  9 

(i)  All  waters  assigned  the  use 
classifications  in  the  existing 
Commonwealth  of  the  Northern  Mariana 
Islands  Marine  and  Fresh  Water  Quality 
Standards  ("Standards")  which  are 
referred  to  in  paragraph  {d)(19)(ii>  of  this 
section,  are  subject  to  the  criteria  in 
paragraph  (d)(19)(ii]  of  this  section, 
without  exception.  These  criteria  amend 
the  existing  standards.  Specifically, 
these  criteria  supplement  the  table  of 
numeric  standaitls  in  part  7.10  of  the 
Standards. 

(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  waters  defined  in  paragraph 
(d)(19](i)  of  this  section  and  identified 
below: 


Water  and  u*e 
cla**ification 

Apptcabi*  ctlteria 

Fresh  surface  walara  of 

Tlw**  water*  are 

tt>e  CommomMMMl 

assigned  the  criteria    > 

assigned  to  dataes  1 

m: 

and  2. 

Cotumn  DI—aN 

poNutants. 

Column  81— poButant* 

#53,  108,  118. 

Column  82— pollutants 

#53,  108,  118. 

Marine  weters  of  the 

These  waters  are 

Commonwealth  to 

assigned  ttie  criteria 

dasse*  AA  and  A.. 

In 

Column  02-aI 

pollutants. 

Column  CI— pollutants 

#53.  108,  118. 

Column  C2— pollutants 

#53,  108.118. 

(20)  Aiaska.  Region  10 
(i)  All  waters  assigned  to  the 
following  use  classifications  in  the 
Alaska  Administrative  Code  (AAC), 
chapter  18  (i.e.,  identified  in  18  AAC 
70.020)  are  subject  to  the  criteria  in 
paragraph(d)(20)(ii)  of  this  section, 
without  exception: 

70.020.(1  )(A) Fresh  water. 

Water  supply. 
(I)    Ormking,    culinary,   ana 
food  processvig, 
(ii)  Aquacuttura: 

70.020.(1)(B) Water  lacr— tioa 

(i)  Contact  recreation, 
(ii)  Secorxlary  recreation; 

70.020.(1  XC) Growth    and    propagation   ol 

fish,  shellfish,  ether  aqudtic 
life,  and  wildHfe. 
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mozo^zxH- 


Manne  water. 
Watar  tuppiy. 

(i)  Aquacutture. 

W  Seaiood  piocoming. 
Water  recraalkin. 

n  Contaci  recreation, 

(N)  Secondary  recreatioo: 
Orowtit   and    propagation    of 

•sh.  theOfish.  other  aquatic 

Harvesting  for  consumption  o( 
raw  motuaka  or  otfier  raw 
aquatic  Ma. 


(li)  The  toilowing  criteria  from  the 
matrix  in  para^aph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d](201(i]  of  this 
section: 


UaactaaaMcaiJDn 

ApptciMB  oitarta 

i^H^y 

TMb  daaaiication  la 

Maignad  the  oitaria 

Cotumn  D(l)— #■*  9.  TO, 

sa 

Caktim  OH>-*\uman 

health  carcmogana: 

fl2.  3.  16,  18.19, 

20,  21.  23.  28,  27,  29. 

30.  35.  38,  37.  4^  43, 

44.  55,  57-«4,  66,  68, 

73,  74.  78.  82.  85.  87, 

88.  80.  91.  92.  96.  97. 

08,99.  100.  IOe-111. 

117-126. 

(IHAUd                 ,,    , 

Thfv  I'liM^fii  Mtftfi  ia 

assigned  iha  critena 

in: 

Same  as  for  (1KA)i 

(above)  ptuK 

Cotumn  B(l)— an 

Coiumn  B(ll>— #'s  9,  10. 

13.53. 

(1>{R)I 

This  classification  is 

assigned  tha  crilena 
irt 
Sameaslor<lXA)i 

above. 

(i>{n)i        

This  ctassitication  is 

assigned  the  criteria 

Column  B(l)— an. 

Column  B<ll>— #'s  9,  10, 

13.53. 

Column  0(11)— #'s  9.  10. 

53. 

Column  0(11)  human 

heaWi  earcmogens: 

#S  2,  3,  16.  18,  19. 

20,  21.  23.  26,  27, 29. 

30.  35,  36.  37.  42.  43. 

44.  55.  57-64.  66.  68. 

73.  74.  78.  82.  85,  87, 

86.80.91.90.96.97, 

96,90.100.  102-111, 

117-126 

(1KC)Thwciassi6cal»n 

ia  assigned  the  uHaNK 

irt. 

Same  as  lor  (IKBKD. 

Use  dassiBcalion 


(2)(A)i.. 


(2HA)I..- - 


0(B)i«l.. 


AppDcatile  criteria 


(2)(C)  and  t2)(D)._- 


This  classification  la 

assigned  ttia  oiletia 

Ik 
(Column  C(l)— all. 
Column  COI)— #•«  9.  10, 

13,53. 
Column  0<HK#'a  9, 10, 

53. 
Column  D(1I)— human 

heaHh  carcinogens: 

«»^3,t6^18,19. 

2a  21,  23. 26,  27.  29. 

30.  35.  38.  37.  42.  43. 

44.  55.  57-64.  66^  6B. 

73.  74.  78.  82.  85.  87. 

66.80.91.92.96.97. 

96.90.  100.  102-111. 

117-126 
This  dasaWcaaon  Is 

assigned  the  critena 

in: 
CoKMM  C(l>-al. 
Column  C(n)— only  »0f 

#'s9.  10.  13.  53. 
These  dassiCcations  are 

assigned  the  criteria 

in: 
Column  0(11)  for  #'8  9. 

10.53. 
Column  0(11) — human 

health  carcinogens: 

#'s  2.  3.  16,  18,  19. 

20.  21.  23.  26.  27.  29. 

30.  35,  36,  37.  42.  43, 

44.  55.  57-64.  66.  68. 

73.  74.  78.  82,  85.  87. 

88.  60,  91.  92.  96,  97. 

96.90,  100.  102-111. 

117-126. 
These  classifications  are 

assigned  the  critena 

in: 
Same  as  for  (2)(A)i. 


(21)  Idaho.  Region  10 
(i)  All  waters  assigned  to  the 
following  use  classifications  in  the 
Idaho  Administrative  Procedures  Act 
(IDAPA).  chapter  16  (i.e..  identified  in 
IDAPA  16.(n. 2100,02-16.01.21 00,07)  are 
subject  to  the  criteria  in  paragraph 
(d](21)(ii)  of  this  section,  without 
exception: 


16.01.2100.02.  Domestic  Water  Supplies. 

16.01.2100.03.  Cold  Watar  Biota. 

16.01.2100.04.  Wvm  Water  Biota. 
16.01^100.05.  Salmomd  Spawrwig. 
16.01^100.06.  Primary  (Contact  Recreation. 
16.01.2100,07.  Secondary  Contact  Recreation. 


(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d](21)(i]  of  this 
section: 


Use  dasstfication 


02. 


Applicable  criteria 


This     clasaiUcatloo    is    as- 
mgned  the  oMsha  in: 
Column    0(l>— an    except 
#s  4,  5.  7.  10.  11.  14. 
Its. 


Use  tISBiificallon 

Applicatitsalleils 

03.  04  and  05 

These  dassilications  are  as- 

signed the  criteria  irr 

^     1 

Column  B(l>-«ll 

' 

Column  B<1l>-«ll. 

Column  0(n)—sll. 

06 -...- 

T?HS    cisaaillcaBoo    is    ae- 

Column  8(1)— an. 

Column  8(n>-a)l 

07.._ ...-. 

TWs    dassificatton    is    •»- 

signMl  tfw  cntona  tft. 

Columo  B(l>— an. 

Column  B(M)-«II. 

Column  0(H)— an. 

(22)  Washington,  Region  10 
(i)  All  waters  assigned  to  the 
following  use  classifications  in  the 
Washington  Administrative  Code 
(WAC),  chapter  173-201  (i.e..  idenUfied 
In  WAC  173-201-045)  are  subject  to  the 
criteria  in  paragraph  (d)[22)(ii)  of  this 
section,  without  exception:  .       i. 


173-201-045. 


Ctaas  AA  water  supples. 

QMS  A. 

C3asaB. 

OaasC 

Lakedass. 


(ii)  The  following  criteria  from  the 
matrix  in  paragraph  (b)  of  this  section 
apply  to  the  use  classifications 
identified  in  paragraph  (d)(22Ki)  of  this 


section: 

Use  dassificaaon 

Applicable  criteria 

AAandA „ 

These  classifications  are  as- 

signed the  cntena  in: 

Column  0(1)— aH. 

Column  D(llh-aB.             / 

Columns   8(1).   8(11),   CW, 

and  C(ll):  an  except  iT's 

4.  5a&b.  7.8.9.  11.  13. 

53.  106,  109.  110.  115. 

117.  119-126 

BandC 

These  dassrfications  are  as- 

signed the  cntena  m: 

Same  as  lor  AA  and  A 

except   do   not   indude 

Column  0(1). 

Lake  class.      .. 

This    dassification    is    as- 

signed the  criteria  in: 

1 

Same  as  lor  AA  and  A 

except   do   not   indude 

Columns    qi).    Cm    oi 

0(1). 

(Note. — The  following  appendix  will  not 
appear  in  the  Coda  of  Federal  Regulations.) 

Appendix  to  Preamble  of  Today't 
Proposal 

/.  Introduction 

The  purpose  of  this  appendix  is  to 
provide  background  information  and 
further  explanation  of  today's  proposed 
rulemaking.  Two  major  topics  are 
discussed.  The  Hrst  topic  concerns  the 
detailed  assumptions  and  rules  followed 
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by  EPA  In  writing  the  State-specific 
proposed  regulatory  requirements  (Le.. 
the  water  quality  uses  and  criteria) 
contained  In  proposed  section 
§  131  J6(d].  The  second  topic  concerns 
EPA's  rationale  for  proposing  the 
1 131.36(d)  requirements.  Separate, 
customized  rationales  are  provided  for 
each  jurisdiction  included  in  the  water 
quality  standards  program  (i.e..  as 
defined  by  40  CFR 131  J(j))- 

//.  Assumptions  and  Rules  Followed  by 
EPA  in  Wtittng  the  Proposed  Section 
131.36(d)  Requirements  for  all 
Jurisdictions 

The  "rules"  followed  by  EPA  in 
writing  the  proposed  S  131.36(d) 
requirements  for  all  jurisdictions  are  as 
follows: 

1.  No  criteria  are  proposed  for  States 
which  have  been  fully  approved  by  EPA 
as  complying  with  the  section 
303(c)(2)(B)  requirements. 

2.  For  States  which  have  not  been 
fully  approved,  if  EPA  has  not 
previously  determined  which  specific 
pollutants/criteria/waterbodies  are 
lacking  from  a  State's  standards  (i.e..  as 
part  of  an  approval/disapproval  action 
only),  all  of  the  criteria  in  Columns  B.  C. 
and  D  of  the  proposed  S  131.36(b)  matrix 
are  proposed  for  statevtride  application 
to  all  appropriate  designated  uses, 
except  as  provided  for  elsewhere  in 
these  rules.  That  is,  EPA  pt^jposes  to 
bring  the  State  into  compliance  with 
section  303(cK2)(B)  via  an  approach 
which  is  comparable  to  option  1  of  the 
December  1988  national  guidance  for 
section  303(c)(2)(B). 

3.  If  EPA  has  previously  determined 
which  specific  pollutants/criteria/ 
waterbodies  are  needed  to  comply  with 
CWA  section  303{cK2)(B)  (i.e..  at  part  of 
an  approval/disapproval  action  only), 
the  criteria  in  proposed  S  131.36(b)  are  ' 
proposed  for  only  those  specific 
poliutants/criteria/waterbodies  (i.e.. 
EPA  proposes  to  bring  the  State  into 
compliance  via  an  approach  which  is 
comparable  to  option  2  of  the  December 
1968  national  guidance  for  section 
303(cK2MB)). 

4.  For  aquatic  life,  except  as  provided 
for  elsewhere  in  these  rules,  all  waters 
with  designated  aquatic  life  uses 
providing  even  minimal  support  to 
aquatic  life  are  included  in  the  proposed 
rule  (l.e.,  fish  survival,  marginal  aquatic 
life.  etc). 

5(a).  For  human  health,  except  as 
provided  for  elsewhere  in  these  rules,  all 
waters  with  designated  uses  providing 
for  public  water  supply  protection  (and 
therefore  a  potential  water  consumption 
exposure  route)  or  minimal  aquatic  life 
protection  (and  therefore  a  potential  fish 


consumption  exposure  route)  are 
included  in  the  propt>sed  rule. 

5(b).  Where  a  State  has  determined 
the  specific  aquatic  life  segments  wfaidi 
provide  a  fish  consumption  exposure 
route  [xj^  fish  or  other  aquatic  life  are 
being  cat^t  and  consumed)  and  EPA 
approved  this  determinabon  as  part  of  a 
standards  approval/disapproval  action, 
the  proposed  rule  includes  the  fish 
consumption  (Column  D(II))  criteria  for 
only  those  aquatic  life  segments,  except 
as  provided  for  elsewhere  in  these  rules. 
In  making  a  determination  that  certain 
segments  do  not  support  a  fish 
consumption  exposiue  route,  a  State 
must  complete  and  EPA  must  have 
previously  approved,  a  use  attainability 
analysis  consistent  with  the  provisions 
of  40  CFR  part  131.10(i).  In  the  absence 
of  such  an  approved  State 
determination.  EPA  has  proposed  fish 
consumption  criteria  for  all  aquatic  life 
segments. 

I  6.  Uses/Classes  other  than  those 
which  support  aquatic  Ufe  or  human 
health  are  not  included  in  the  proposed 
rulemaking  (e.g..  livestock  watering, 
industrial  water  supply),  unless  they  are 
defined  in  the  State  standards  as  also 
providing  protection  to  aquatic  life  or 
human  health  (i.e.,  unless  they  are 
described  as  protecting  multiple  uses 
including  aquatic  life  or  human  health). 
For  example,  if  the  State  standards 
include  a  use  such  as  industrial  water 
supply,  and  in  the  narrative  description 
of  the  use  the  State  standards  indicate 
that  the  use  inciudes  protection  for 
resident  aquatic  life,  then  this  use  is 
included  in  the  proposed  rulemaking. 

7.  For  human  health,  the  "Vater  ^- 
fish"  criteria  in  Column  D(I)  of 

1 131.38(b)  are  proposed  for  all 
waterbodies  where  public  water  supply 
and  aquatic  life  uses  are  designated, 
except  as  provided  for  elsewhere  in 
these  rules  (e.g..  rule  9). 

8.  if  the  State  has  public  water 
supplies  where  aquatic  life  uses  have 
not  been  designated,  or  public  water 
supplies  that  have  been  determined  not 
to  provide  a  potential  fish  consumption 
exposure  pathway,  the  "water  -i-  fish" 
criteria  in  Colunrn  D(I)  of  {  131.36(b)  are 
proposed  for  such  waterbodies,  except 
as  provided  for  elsewhere  in  these  rules 
(e.g.,  rule  9). 

8.  EPA  Is  generally  not  proposing 
criteria  for  priority  toxic  pollutants  for 
which  a  State  has  adopted  criteria  and 
received  EPA  approval.  The  exceptions 
to  this  general  rule  are  described  in 
rules  10  and  11. 

10.  For  priority  toxic  pollutants  where 
the  Stale  has  adopted  human  health 
criteria  and  received  EPA  approval,  but 
such  criteria  do  not  fully  satisfy  section 
303(c)(2)(B)  requirements,  the  proposed 


rule  includes  human  health  criteria  for 
such  pollutants.  For  example,  consider  a 
case  where  a  State  has  a  water  supply 
segment  that  poses  an  exposure  risk  to 
human  health  from  both  water  and  fish 
consumption.  If  the  State  has  adopted, 
and  received  approval  for.  human  health 
criteria  based  on  water  consumption 
only  (e.g..  Safe  Drinking  Water  Act 
Maximum  Contaminant  Levels  (MCLs)) 
which  are  less  stringent  than  the  "water 
+  fish"  criteria  in  Coluoui  D(l)  of 
proposed  (  131J6(b),  the  Column  D(I) 
criteria  are  proposed  for  those  water 
supply  segments.  The  rationale  for  this 
is  to  ensure  that  both  water  and  fish 
consumption  exposure  pathways  are  ' 
adequately  addressed  and  human  health 
is  fully  protected.  If  the  State  has 
adopted  water  consumption  only  criteria 
which  are  more  stringent  or  equal  to  the 
Column  0(1)  criteria,  the  'Vater  +  fish- 
criteria  in  Column  D(I)  criteria  are  not 
proposed. 

11.  For  priority  toxic  pollutants  where 
the  State  has  adopted  aquatic  life 
criteria  and  received  EPA  approval  but 
such  criteria  do  not  fully  satisfy  section 
303(c)(2)(B)  requirements,  the  proposed 
rule  includes  aquatic  life  criteria  for 
such  pollutants  (e.g.,  because  previously 
approved  State  criteria  do  not  reflect 
current  science  contained  in  revised 
criteria  documents  and  other  guidance 
sufficient  to  protect  all  designated  uses 
or  human  health  exposure  pathways). 
For  example,  if  the  State  has  adopted 
not-to-be-exceeded  aquatic  life  criteria 
which  are  less  stringent  than  the  4-day 
average  chronic  aquatic  life  criteria  in 

8  131.36(b)  (i.e.,  in  Columns  B(II)  and 
C(II)),  the  acute  and  chronic  aquatic  life 
criteria  in  \  131.36(b)  are  proposed  for 
those  pollutants.  The  rationale  for  this  is 
that  the  State-adopted  criteria  do  not 
protect  resident  aquatic  life  from  both 
acute  and  chronic  effects,  and  that 
federal  criteria  are  necessary  to  fully 
protect  aquatic  life  designated  uses.  If 
the  State  has  adopted  not-to-be- 
exceeded  aquatic  life  criteria  which  are 
more  stringent  or  equal  to  the  chronic 
aquatic  life  criteria  in  S  131.36(b).  the 
acute  and  chronic  aquatic  life  criteria  in 
S  131  J6{b)  are  not  proposed  for  those 
pollutants. 

12.  Under  certain  conditions  discussed 
in  rules  9, 10.  and  11.  criteria  listed  in 

8  131.38(b)  are  not  proposed  for  specific 
pollutants;  however,  EPA  made  such 
exiseptions  only  for  pollutants  for  which 
criteria  have  been  adopted  by  the  Stale 
and  approved  by  EPA.  where  such 
criteria  are  currently  effective  tmder 
State  law  and  fully  satisfy  section 
303(c)(2)(B)  requirements. 
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III.  State-by-State  Summary  Information 
and  Rationale 

EPA's  jurisdiction-specific  rationale 
for  the  §  131.36(d)  requirements  is 
described  below.  In  addition,  all 
proposed  §  131.36(d)  requirements 
conform  to  the  rules  specified  in  the 
previous  section  of  this  appendix. 

Region  1 

Connecticut  is  included  in  today's 
proposal  because  the  State  has  not 
adopted  any  criteria  for  priority  toxic 
pollutants,  either  before  or  in  response 
to  the  statutory  requirement,  and  EPA 
has  reason  to  believe  that  at  least  some 
criteria  are  necessary  to  comply  with 
section  303(c)(2)(B).  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Connecticut's  actions  to  respond  to 
the  1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows. 

— August.  1990.  Draft  WQS  revisions 
were  submitted  to  EPA  by  the  State. 
In  this  draft  revision  the  State 
proposed  adopting  criteria  for  all 
priority  pollutants  for  fresh  water 
aquatic  life  and  human  health 
protection.  No  criteria  were  proposed 
for  marine  waters. 

— December.  1990.  EPA  Region  I  notified 
Connecticut  that  adoption  of  criteria 
for  marine  waters  is  necessary  to 
achieve  compliance  with  section 
303(c)(2)(B). 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
f-IIy  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b]  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
tpproved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously-approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously-approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 


For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless. 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 

— Priority  toxic  pollutants  on  the  State 
Section  304(1)  short  list  for  which 
State  criteria  have  not  been  adopted 
and  approved. 

—State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  34  priority  toxic  pollutants. 
These  efforts  represent  evidence  of 
the  State's  recognition  of  the  need  for 
numeric  criteria  for  these  priority 
toxic  pollutants. 

— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET. 

— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 

— Long  Island  Sound  study  conducted  as 
part  of  the  National  Estuaries  Program 
which  indicates  presence  of  priority 
pollutants  in  Long  Island  Sound. 

Maine  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2](B]  requirement 
and  received  full  EPA  approval. 


The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 
— June  1990.  Legislative  adoption  of  all 

EPA  issued  section  304(a)(1)  criteria 

by  reference. 
—December  20, 1990.  EPA  approved  the 

adopted  State  criteria. 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Maine  in  June  of  1990  as  being 
consistent  with  option  1  of  the 
December  12. 1988  section  303(c)(2)(B) 
guidance  document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Massachusetts  has  not  been  included 
in  today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

Massachusetts'  actions  to  respond  to 
the  1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
— Massachusetts  adopted  revised 

standards  on  July  23. 1990.  The  State 

adopted  the  section  304(a)(1)  criteria 

for  aquatic  life  protection  in  fresh  and 

marine  waters. 
— Massachusetts  toxicity  control  policy 

adopted  with  the  standards 

incorporates  a  10"*  risk  level. 
—December  20, 1990.  EPA  fully 

approved  the  Massachusetts  toxics 

criteria  as  fully  satisfying  the 

requirements  of  section  303(c)(2)(B). 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Massachusetts  as  being  consistent  with 
option  I  of  the  December  12. 1988  section 
303(c)(2)(B)  guidance  document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
assorting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

New  Hampshire  is  included  in  today's 
proposal  because  although  the  State 
adopted  numeric  criteria  for  some 
priority  toxic  pollutants  before  the  1987 
amendments,  the  State  has  not 
completed  a  review  of  their  numeric 
criteria  for  priority  toxic  pollutants  in 
response  to  the  statutory  requirement 
and  EPA  has  reason  to  believe  that  at 
least  some  additional  criteria  are 
necessary  to  comply  with  section 
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303(c)(2)(B).  Therefore.  EPA  has 
detennined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(cK2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(cH2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

New  Hampshire's  actions  to  respond 
to  the  1967  section  303(c)(2)(B) 
requirement  can  be  summarized  as 
follows: 

—August  1990.  The  State  adopted  water 
quality  standards  revisions  following 
an  option  1  approach  using  EPA 
national  criteria  for  all  pollutants. 
New  Hampshire  used  a  10"*  risk 
assumption  for  human  health 
protection  for  all  pollutants  except 
2A7^TCDD  for  which  a  risk  level  of 
10~*  was  assumed. 
— December  19, 1990.  The  revised  toxics 
criteria  adopted  by  the  State  were 
approved  with  the  exceptioa  of  the 
human  health  criteria  for  dioxin, 
which  was  disapproved. 
This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 


need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless. 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed]  efforts  to  adopt  new,or 
revised  chemical-speciflc.  numeric 
criteria  for  128  priority  toxic 
pollutants.  These  efforts  represent 
evidence  of  the  State's  recognition  of 
the  need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 
— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface   • 
water  monitoring  data  in  STORET. 
— Discharge  to  suitace  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  data  base  and/or 
the  Permit  Compliance  System  data 
base. 

Rhode  Island  is  included  in  today's 
proposal  because  although  the  State  has 
completed  a  review  and  adopted 
numeric  criteria  for  some  priority 
pollutants  in  response  to  the  statutory 
requirement.  EPA  has  reason  to  believe 
that  at  least  some  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B).  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  wiUi 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Rhode  Island's  actions  to  respond  to 
the  1987  section  303(cK2](B)  requirement 
can  be  summarized  as  follows: 
—October  1989.  The  State  adopted 
revised  WQS  incorporating  an  option 
1  approach  for  all  section  304(aKl) 
criteria  for  aquatic  life  protection  in 
fresh  and  marine  waters.  No  criteria 
were  adopted  for  the  protection  of 
human  health. 
—March  30, 1989.  EPA  approved  the 
water  quality  standards  and  informed 
Rhode  Island  that  to  come  into  full 
compliance  with  Section  303(c)(2)(B) 


that  the  State  would  have  to  adopt 
human  health  criteria. 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  {  131J6(b).  At  a 
minimiuB.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  (  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  Stale  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously-approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously-approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble.  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  detennined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  cleariy 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless. 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The  . 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 

— Priority  toxic  pollutants  on  the  State 
section  304(1)  short  list  for  which 
State  toxics  criteria  have  not  been 
adopted  and  approved. 

— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  hat  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
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criteria  f..  r  an  as  yet  undetermined 
number  cf  priority  toxic  pollutants. 
These  tffci  ts  represent  evidence  of 
the  StaJti's  recognition  of  the  need  for 
numeric  criteria  for  these  priority 
toxic  pollutants. 
— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET. 
— Discharge  to  surface  wafers  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 
— Superfund  monitoring  data  indicating 
presence  of  priority  pollutants  at 
hazardous  waste  sites  that  may  enter 
surface  water  through  surface 
drainage  and  ground  water  migration. 
— The  Narragansett  Bay  Study 
conducted  under  the  National 
Estuaries  Program  which  indicated 
presence  of  priority  pollutants  in  fish 
and  shellfish  tissue. 
Vermont  is  included  in  today's 
proposal  because  the  State  has  not 
adopted  any  criteria  for  priority  toxic 
pollutants,  either  before  or  in  response 
to  the  statutory  requirement,  and  EPA 
has  reason  to  believe  that  at  least  some 
criteria  are  necessary  to  comply  with 
section  303(c)(2)(B).  therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c](2)(B]  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Vermont's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
— April  1990.  Vermont  proposed  draft 
water  quality  standards  revisions 
following  an  option  1  approach  for  all 
oeciion  304(a)(1)  pollutants  for 
aquatic  life  and  human  health 
protection. 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  §  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  9  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
fo."  priority  to>ic  pollutants  where  any 


previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
—State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  126  priority  toxic 
pollutants.  These  efforts  represent 
evidence  of  the  State's  recognition  of 
the  need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 
— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET. 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 

Region  2 

New  ]ersey  is  included  in  today's 
proposal  because  although  the  State 
adopted  numeric  criteria  for  some 
priority  toxic  pollutants  before  the  1987 


amendments,  the  State  has  not 
completed  a  review/revision  of  their  . 
numeric  criteria  for  priority  toxic 
pollutants  in  response  to  the  statutory 
requirement  and  EPA  has  reason  to 
believe  that  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B).  Therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

New  Jersey  adopted  criteria  for  some 
priority  toxic  pollutants  prior  to  passage 
of  section  303(c)(2)(B)  on  April  29, 1985 
(N.J.A.C  7:9-4.1  et  seq.).  EPA  approved 
these  criteria  on  July  8, 1985.  Some  of 
these  criteria  are  not  affected  by  today's 
proposed  rulemaking. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

—June  20, 1988:  the  State  published  a 
public  notice  of  proposed  revisions  to 
the  State  Surface  Water  Quality 
Regulation,  including  new  numeric 
criteria  for  toxic  pollutants. 

—July  14, 1989:  The  State  adopted 
revisions  to  the  State  Surface  Water 
Quality  Standards  Regulation. 
Numeric  criteria  were  not  included  in 
the  adopted  revisions. 

—July  16, 1990:  The  State  informed  EPA 
that  it  would  be  proposing  numeric 
criteria  for  all  EPA  priority  pollutants 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  5  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously-approved  State  criteria  are 
insufficiently  stringent  tc  .uiiy  protect 
all  designated  uses,  or  where  such 
previously-approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble.  EPA  has  not  attempted 
to  determine  the  specific  priority 
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pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless. 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
—Priority  toxic  pollutants  on  the  State 
section  304(1)  list  for  which 
appropriate  State  criteria  have  not 
been  adopted  and  approved,  including 
metals. 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  16  priority  toxic  pollutants. 
These  efforts  represent  evidence  of 
the  State's  recognition  of  the  need  for 
numeric  criteria  for  these  priority 
toxic  pollutants. 
— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET. 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 
— Correspondence  from  the  State 
indicating  that  the  adoption  of  criteria 
for  all  EPA  priority  pollutants  would 
be  proposed  for  adoption, 
Puerto  Rico  is  included  in  today's 
proposal  because  although  the  State 
adopted  numeric  criteria  fbr  some 
priority  toxic  pollutants  before  the  1987 
amendments,  the  State  has  not 
completed  a  review/revision  of  their 
numeric  criteria  for  priority  toxic 
pollutants  in  response  to  the  statutory 
reauirement  and  EPA  has  reason  to 


believe  that  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B).  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Puerto  Rico  adopted  criteria  for  some 
priority  pollutants  prior  to  passage  of 
section  303(c)(2)(B)  on  February  28, 1983 
(Puerto  Rico  Water  Quality  Standards 
Regulation,  as  amended,  promulgated  by 
Environmental  Quality  Board  Resolution 
Number  R-83-5-2).  Some  of  these 
criteria  are  not  affected  by  today's 
proposed  rulemaking. 

Puerto  Rico's  actions  to  respond  to  the 
1987  Section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—March  15. 1990:  The  Commonwealth 

submitted  draft  water  quality 

standards  revisions  to  EPA  for  review 

prior  to  issuing  proposed  standards 

for  public  comment. 
—May  2-3. 1990  and  July  12-13. 1990; 

The  Commonwealth  held  public 

hearings  on  its  proposed  water  quality 

standards  revisions. 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  Commonwealth 
into  full  compliance  with  section 
303(c)(2)(B).  To  fully  protect  Puerto 
Rico's  designated  uses,  and  to  ensure 
that  the  required  criteria  are  adopted, 
EPA  proposes  to  apply  broadly  the 
criteria  in  proposed  S  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  Commonwealth  waters,  the 
criteria  in  proposed  fi  231.36(b)  for  all 
priority  toxic  pollutants  which  are  not 
the  subject  of  approved  Commonwealth 
criteria.  EPA  also  proposes  to 
promulgate  Federal  criteria  for  priority 
toxic  pollutants  where  any  previously 
approved  Commonwealth  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  Commonwealth 
criteria  are  not  applicable  to  all 
appropriate  Commonwealth  designated 
uses.  EPA  invites  public  comment 
regarding  any  specific  priority  pollutants 
or  water  bodies  for  which  Federal 
criteria  may  not  be  necessary  to  protect 
Puerto  Rico's  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 


information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
Puerto  Rico's  designated  uses.  For  some 
priority  toxic  pollutants,  available  data 
clearly  demonstrate  use  impairment  and 
the  need  for  toxics  criteria.  For  most 
priority  toxic  pollutants,  however, 
available  data  on  the  discharge  and 
presence  of  priority  toxic  pollutants  are 
spatially  and  temporally  limited. 
Nevertheless,  EPA  believes  that  the  data 
for  many  of  these  pollutants  are 
sufficient  to  satisfy  the  "reasonable 
expectation"  test  established  in  section 
303(c)(2)(B).  The  information  in  the 
record  which  demonstrates  that  priority 
toxic  pollutants  are  discharged  or 
present  and  that  Federal  criteria  are 
necessary  may  be  summarized  as 
follows: 

— Priority  toxic  pollutants  on  the 
Commonwealth's  section  304(1)  short 
list  for  which  appropriate  state 
criteria  have  not  been  adopted  and 
approved,  including  metals  and 
organic  compounds. 

— ^The  Commonwealth's  efforts  since 
1987  to  adopt  additional  numeric 
criteria  for  priority  toxic  pollutants,  as 
described  above.  The  Commonwealth 
has  initiated  (but  not  completed) 
efforts  to  adopt  new  or  revised 
chemical-specific,  numeric  criteria  for 
9  priority  toxic  pollutants.  These 
efforts  represent  evidence  of  the 
Commonwealth's  recognition  of  the 
need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 

—Presence  in  surface  waters  of  the 
Commonwealth's  priority  pollutants 
for  which  sufficient  Commonwealth 
numeric  criteria  have  not  been 
adopted,  based  on  surface  water 
monitoring  data  in  STORET. 

— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient 
Comhionwealth  numeric  criteria  have 
not  been  adopted,  based  on  data  in 
the  Toxics  Release  Inventory 
database  and/or  the  Permit 
Compliance  System  database. 

— Previously  proposed  revisions  to 
Puerto  Rico's  Water  Quality 
Standards  Regulation  indicating  that 
numeric  criteria  for  additional  priority 
pollutants  are  necessary. 

New  York  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  water  quality  standards 
which  meet  the  requirements  of  section 
303(c)(2)(B).  The  State  has  met  the 
requirements  of  section  303('')(2)(B)  of 
the  Act  through  a  combined  Option  2 
and  Option  3  approach,  as  described  in 
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EPA's  December  12. 1988  guidance 
document. 

State  action*  in  reaponse  to  the  Gean 
Water  Act  requirement  to  adopt  criteria 
may  be  sammahzed  as  follows: 
— September  1985:  The  State  adopted 
numeric  criteria  for  95  substances  or 
darnea  of  substancea,  induding 
aquatic  life  and/or  human  health 
criteria.  The  State  also  adopted 
procedures,  in  regulation,  f^ 
developing  both  aqoatic  life  and 
human  health  baaed  criteria.  Tbe 
procedures  are  used  for  developing 
the  numeric  criteria  in  the  standards 
as  well  a«  for  developing  guidance 
vahies  to  be  used  for  all  purposes  for 
which  numeric  criteria  are  used.  The 
State  has  applied  theae  procedures  to 
develop  aquatic  life  or  human  health 
based  criteria  for  a  total  of  2l5 
substances  or  classes  of  substances. 
— September  30. 1985:  EPA  approved  the 
State  Water  Quality  Standards 
submittal. 
— ^June  8, 1990:  EPA  approved  State 
section  304{i]  lists.  No  segments  were 
included  on  the  "short  list"  under 
Section  304(1)  due  to  the  presence  of 
EPA  priority  pollutants  for  which  the 
State  did  not  have  either  a  numeric 
criterion  or  derived  guidance  value. 
— New  York  State  had  begun  a  triennial 
review  prior  to  the  1987  amendments 
to  the  Clean  Water  Act  A  notice  of  a 
public  hearing  and  public  information 
meetings  was  issued  on  May  25. 1990. 
The  State  has  proposed  the  adoption 
of  a  limited  number  of  aquatic  life  and 
human  health  based  criteria  for  EPA 
priority  pollutants.  Public  hearings 
and  meetings  were  conducted  in 
August  1990.  A  number  of  the 
proposed  aquatic  life  and  human 
based  criteria  were  formerly  included 
as  guidance  values.  The  State  may  be 
expected  to  convert  additional 
guidance  values  during  the  next 
triennial  review. 

EPA  approved  the  criteria  for  priority 
toxic  pollutants  adopted  by  New  York 
on  September  27, 1990,  as  being 
consistent  with  options  2  and  3  of  the 
December  12. 1988  section  303(c)(2](Bl 
guidance  document  In  this  letter,  EPA 
directed  the  State  to  adequately  address 
three  issuer  the  need  for  greater  public 
participation  in  the  use  of  guidance 
values:  the  need  for  additional 
bioconcentration/bioaccumnlation- 
based  criteria  and  guidance  values;  and 
participation  in  tbe  process  to  identify 
appropriate  water  quality  criteria  for 
use  in  developing  TMDLs/ WLAs  for  the 
waters  of  the  New  York/New  jersey 
Harbor  Complex.  EPA  believes  thai  the 
State  has  establiabed  standards  which 
include  or  provide  for  tbe  derivation  oL 


numeric  criteria  for  all  priority  toxic 
pollutants  which  "may  reasonably  be 
expected  to  interfere  with  designated 
uses". 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(cK2)(B).  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

The  U.S.  Virgin  Islands  has  not  been 
included  in  today's  rulemaking.  No  EPA 
priority  pollutants  have  been  identified 
as  impairing  designated  uses  in  the  U.S. 
Virgin  islands  through  water  quality 
monitoring  and  assessment  activities. 
Further.  EPA  believes  that  there  are  no 
priority  toxic  pollutants  present  or 
discharged  to  surface  waters  which 
"may  reasonably  be  expected  to 
interfere  with  designated  uses." 

The  following  information  supports 
EPA's  conclusion: 
—June  4, 1989:  The  U.S.  Virgin  Islands 

submitted  lists  of  impaired  waters 

pursuant  to  section  304(1).  No  waters 

were  included  on  the  section  304(1) 

"short  list."  No  EPA  priority 

pollutants  were  identified  as 

impairing  uses  on  other  section  304(1) 

lists. 
— May  9. 1990:  EPA  approved  section 

304^1)  lists  submitted  by  the  U.S. 

Virgin  Islands. 

EPA  has  determined  that  the  Water 
Quality  Standards  of  the  U.S.  Virgin 
Islands  fully  meet  the  requirements  of 
CWA  section  303(c)(2)(B). 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  U.S.  Virgin  Islands  has 
not  fully  complied  with  section 
303(CK2XB).  it  will  be  necessary  at  that 
time  to  respond  to  those  comments  and 
reevaluate  the  Agency's  determination 
of  full  compliance. 

RagionS 

Virginia  is  included  in  today's 
proposal  because  although  the  State 
adopted  numeric  criteria  for  some 
priority  toxic  pollutants  before  the  1987 
amendments,  such  criteria  are  not 
mandatory  in  application  and, 
furthermore,  the  State  has  not  completed 
a  review  of  their  numeric  criteria  for 
priority  toxic  pollutants  in  response  to 
the  statutory  requirement.  EPA  has 
reason  to  believe  that  at  least  some 
additional  critena  are  necessary  to 
comply  with  section  303(c)(2)tB]. 
Therefore.  EPA  has  determined  for 
purposes  of  today's  proposed 
rulenaking  that  the  State  is  not 
currently  in  compliance  with  section 
303(c)(2)(B)  becaase  it  has  not  adopted 


water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  reqi  irements 
can  be  summarized  as  follows: 

—September  29. 1967.  The  State  Water 
Control  Board  adopted  a  resolution  to 
adopt  numerical  criteria  for  toxic 
pollutants  immediately  after  EPA 
issuance  of  CWA  section  303(c)(2)(B) 
guidance. 

— Noveoiber  29, 198&  The  State  held  a 
public  meeting  to  receive  comments 
on  the  adoption  of  criteria  for  toxic 
pollutants. 

—December  3a  1988.  EPA  sent  the  State 
final  "Cutdaace  for  State 
Implementation  of  Water  Quality 
Standards  for  CWA  section 
303(c)(2)(B)." 

—January  la  198a  EPA  sabmitted 
formal  comments  from  tbe  public 
meeting. 

— October  23, 196S.  Virginia  requested 
EPA  to  submit  recommendations  for 
its  triennial  review. 

—November  21. 198a  EPA  responded  to 
Virginia's  request  for  triennial  review 
recommendations. 

— December  14. 1989.  Virginia  began 
public  meetings  to  receive  comments 
on  issues  to  be  included  in  the 
triennial  review. 

—February  12, 1990.  Virginia  began 
public  hearings  on  a  water  quality 
standard  for  dioxin. 

-February  10, 199a  EPA  informed  the 
State  of  EPA's  intent  to  inditde  the 
State  in  the  national  rule  to 
promulgate  numeric  water  quality 
criteria  for  priority  toxic  pollutants  for 
those  States  which  failed  to  meet  the 
requii«ments  of  section  303(cK2}(B). 

—March  5, 1990.  EPA  submitted 
comments  on  Virginia's  proposed 
dioxin  standard. 

—April  9, 1990.  The  EPA  Assistant 
Administrator  for  the  Office  of  Water 
informed  the  State  that  it  was  going  to 
be  included  in  a  proposed  national 
rule  to  establish  numeric,  surface . 
water  criteria  for  toxic  pollutants 
designed  to  bring  all  States  into  full 
compliance  with  the  requirements  of 
section  303(c)(2MB). 

—July  25, 1990.  Virginia  began  public 
hearings  on  proposed  water  quality 
standards,  indudiag  criteria  (or 
toxics. 

— August  7, 1090.  EPA  submitted 
comments  on  Vir^nia's  proposed 
standards. 

— August  17, 1990.  Vh^la  reproposed 
changes  to  the  water  quality 
standards  for  pubKc  comment. 
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—September  14. 1990,  EPA  submitted 
comments  on  the  revisions  to  the 
proposed  water  quality  standards. 
This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  section  131.36(b)  for  all 
priority  toxic  pollutants  which  are  not 
the  subject  of  approved  State  criteria. 
EPA  also  proposes  to  promulgate 
Federal  criteria  for  priority  toxic 
pollutants  where  any  previously- 
approved  State  criteria  are  insufficiently 
stringent  to  fully  protect  all  designated 
uses,  or  where  such  previously- 
approved  State  criteria  are  not 
applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  *o  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless. 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
— Priority  toxic  pollutants  on  the  State 
section  304(1)  shori  list  for  which 
mandatory  State  criteria  have  not 
been  adopted  and  approved. 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  adopted  a  human  health 
criterion  for  dicxin  and  has  initiated 


(but  not  completed)  efforts  to  adopt 
new  or  revised  chemical-specific, 
numeric  criteria  for  67  other  priority 
toxic  pollutants.  These  efforts 
represent  evidence  of  the  State's . 
recognition  of  the  need  for  numeric 
criteria  for  these  priority  toxic 
pollutants. 

— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET. 

— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 

Delaware  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 

—December  30, 1988.  EPA  sent  the  State 

final  "Guidance  for  State 

Implementation  of  Water  Quality 

Standards  for  CWA  Section 

303(c)(2)(B)." 
—November  18. 1988.  First  draft 

revisions  to  water  quality  standards. 

including  toxics. 
—January  25, 1989.  Second  draft 

revisions  to  water  quahty  standards. 
—March  1, 1989.  Third  draft  revisions  to 

standards. 
—June  1, 1989.  Workshop  draft  of  water 

quality  standards,  including 

development  documents. 
—June  12. 1989.  Delaware  began  public 

workshops  on  standards  revisions. 
—July  10, 1989.  EPA  provided 

preliminary  comments  on  the 

workshop  draft  revisions. 
—July  28. 1989,  Delaware  submitted 

revised  standards  for  EPA  review. 
— September  6, 1989,  Delaware  held  a 

public  hearing  on  the  triennial  review 

revisions  to  the  water  quality 

standards. 
— September  6, 1989.  EPA  provided 

comments  at  the  public  hearing, 
—February  2, 1990.  Delaware  adopted 

revisions  to  the  water  quality 

standards. 
—February  5, 1990,  Delaware  submitted 

revised  standards  to  EPA. 
—February  16. 1990.  EPA  informed  the 

State  of  EPA's  intent  to  include  the 

State  in  the  national  rule  to 

promulgate  numeric  water  quality 

criteria  for  priority  toxic  pollutants  for 


those  States  which  failed  to  meet  the 
requirements  of  section  303(c)(2)(B). 

—March  13, 1990.  Delaware  completed  a 
responsiveness  summary  for  its 
standards  review. 

—March  21. 1990.  Delaware's  Attorney 
General  certified  the  revised 
standards. 

—April  9. 1990.  The  EPA  Assistant 
Administrator  for  the  Office  of  Water 
informed  the  State  that  it  was  going  to 
be  included  in  a  proposed  national 
rule  to  establish  numeric,  surface 
water  criteria  for  toxic  pollutants 
designed  to  bring  all  States  into  full 
compliance  with  the  requirements  of 
section  303(c)(2)(B). 

—August  24, 1990.  EPA  approved 
Delaware's  revised  standards  for 
toxics. 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Delaware  on  February  2, 1990  as  being 
consistent  with  option  2  of  the 
December  12. 1988  section  303(c)(2)(B) 
guidance  document.  As  part  of  its 
submittal  of  revised  standards  for  EPA 
review,  the  State  included  information 
which  demonstrated  that  numeric 
criteria  had  been  adopted  for  all  priority 
toxic  pollutants  which  "may  reasonably 
be  expected  to  interfere  with  designated 
uses." 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B),  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Maryland  has  not  been  included  in 
today's  proposed  rulemaking,  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(C)(2)(B)  requirement 
and  received  Environmental  Protection 
Agency  (EPA)  approval  for  the  criteria 
portion  of  the  water  quality  standards. 

The  State's  response  to  the  1987 
section  303(C)(2)(B)  requirement  can  be 
summarized  as  follows: 

—December  30, 1988.  EPA  sent  the  State 
final  "Guidance  for  State 
Implementation  of  Water  Quality 
Standards  for  CWA  section 
303(c)(2)(B)." 

—February  16, 1990.  EPA  informed  the 
State  of  EPA's  intentto  include  the 
State  in  the  national  rule  to 
promulgate  numeric  water  quality 
criteria  for  priority  toxic  pollutants  for 
those  States  which  failed  to  meet  the 
requirements  of  section  303(c)(2)(B). 

-March  21, 1990.  The  State  adopted 
revised  water  quality  standards  which 
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included  numeric  criteria  for  priority 
toxic  pollutants. 
—April  9. 1990.  The  EPA  Assistant 
Administrator  for  the  Office  of  Water 
informed  the  State  that  it  was  going  to 
be  included  in  a  proposed  national 
rule  to  establish  numeric,  surface 
water  criteria  for  toxic  polhitents 
designed  to  bring  all  States  into  full 
compliance  with  the  requirements  of 
section  303(c)(2KB). 
— Apnl  3a  1990.  The  State  submitted  the 
adapted  water  quality  standards  widi 
a  Slate  Attorney  General  certification 
to  EPA  for  approval /disapproval. 
— May  4.  199a  The  State  proposed  in  the 
Maryland  Register  to  adopt  maximum 
contaminant  levels  (MCLa)  for 
seleniom  and  silver  as  drinking  water 
criteria,  which  corrects  a  printing 
error  resulting  in  the  criteria  being 
placed  in  the  wrong  column  in  the 
regulations  proposed  on  November  3. 
1989. 
— June  12, 1990.  Maryland  submitted  for 
EPA  review  the  public  hearing  record 
for  the  toxic  substances  regulations 
proposed  November  3. 1989. 
— September  12. 1990.  EPA  approved  the 
revised  State  numeric  criteria  for 
priority  toxic  pollutants. 
EPA  approved  the  criteria  for  priority 
toxic  pollutants  adopted  by  Maryland 
on  March  21. 1990,  as  being  consistent 
with  option  2  of  the  December  12, 1988 
section  303(cU2)(Bl  guidance  document 
As  pari  of  its  submittal  of  fmal  revised 
standards  for  EPA  review,  the  State 
included  information  which 
demonstrated  that  numeric  criteria  had 
been  adopted  for  all  priority  toxic 
pollutants  which  "may  reasonably  be 
expected  to  interfere  with  designated 
uses". 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  'hat  the  State  has  not  fully 
complied  with  section  303(cK2)(B],  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Pennsylvania  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  a  translator 
procedure  to  derive  numeric  criteria  for 
priority  toxic  pollutants  in  response  to 
the  section  303(cK2)(B)  requirement  and 
received  full  EPA  approval. 

The  State's  response  to  the  1887 
section  303(cK2)(B)  requirement  can  be 
summarized  as  follows: 
—August  28. 1967.  The  State  submitted 
to  EPA  a  proposed  list  of  tssoes  to  be 
addressed  diiring  the  triennial  water 
quahty  standards  review. 
—April  5. 1988.  EPA  submitted 
comments  on  the  draft  proposed 


revisions  to  the  water  quality 
standards. 

— lune  18, 1988.  The  State  held  a  public 
hearing  on  its  proposed  water  quality 
standards  revisions,  at  which  EPA 
provided  vert>al  testimony. 

—June  2a  1988.  EPA  submitted  written 
comments  to  the  State  regarding  the 
proposed  water  quality  standards 
revisions. 

—November  IS.  1988.  The  State  adopted 
revised  water  quality  standards  which 
included  a  translator  procedure 
(option  3]  for  deriving  numeric  criteha 
for  priority  toxic  pollutants. 

—December  3a  1988.  EPA  sent  tlie  State 
final  "Guidance  for  State 
Implementation  of  Water  Quality 
Standards  for  CWA  section 
303(c)(2)(B)." 

—April  17. 1989.  The  State  submitted  the 
adopted  water  quality  standards  with 
a  State  Attorney  General  certification 
to  EPA  for  approval/disapproval. 

—July  21. 1989.  EPA  requested 
clarification  on  the  enforceability  of 
the  procedure  adopted  to  derive 
criteria  for  priority  toxic  pollutants. 

— July  28. 1989.  The  State  responded  to 
EPA's  clarification  request. 

— September  29, 1989.  EPA  conditionally 
approved  the  State's  water  quality 
standards  due  to  concerns  regarding 
the  enforceability  and  public 
participation  of  the  translator 
procedure  and  the  derived  criteria. 

— November  15, 1989.  The  State 
responded  to  EPA's  conditional 
approval. 

— January  18. 1990.  EPA  requested 
additional  clarification  regarding  the 
State's  response  to  the  conditional 
approval. 

— February  18.  IflOa  EPA  informed  the 
State  of  EPA's  intent  to  develop  a 
national  rule  to  promulgate  numeric 
water  quality  criteria  for  priority  toxic 
pollutants  for  those  States  whidi 
failed  to  meet  the  requirements  of 
section  303(c)(2)(B). 

—February  20. 1990.  The  State  provided 
additional  ciarification.  in  response  to 
EPA's  January  18, 199a  letter. 

—April  9. 199a  The  EPA  Assistant 
Administrator  for  the  OfiBce  of  Water 
informed  the  State  that  it  was  going  to 
be  included  in  a  proposed  national 
rule  to  establish  numeric,  surface 
water  criteria  for  toxic  pollutants 
designed  to  bring  all  States  into  full 
compliance  with  the  requirements  of 
section  303(c)(2)(B). 

—April  11. 1990.  EPA  approved  the 
translator  procedure  for  developing 
criteria  for  priority  toxic  pollutants. 
EPA  fully  approved  the  procedure  for 

developing  numeric  criteria  for  priority 

toxic  pollutants  which  was  adopted  by 


Pennsylvania  on  November  IS.  1988  as 
being  consistent  with  option  3  of  the 
December  12. 1988  section  303(c)(2)(B) 
guidance  document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asseriing  that  the  State  has  not  fully 
complied  with  section  303(c)(2KB).  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  foil 
compliance. 

West  Virginia  has  not  been  included 
in  today's  proposal  because  the  State 
has  adopted  criteria  for  priority  toxic 
pollutants  in  response  to  the  statutory 
requirement  and  will  receive  full  EPA 
approval  by  September  13. 1990. 

The  State's  actions  to  respond  to  the 
1987  section  303(cK2)(B)  requirement 
can  be  summariEed  as  follows: 
—June  23. 1968.  The  State  submitted  a 
draft  list  of  toxic  pollutants  for  criteria 
development  to  EPA  for  review  prior 
to  issuing  proposed  standards  for 
public  comment. 
—July  25, 1988.  EPA  provided  written 
comments  on  the  draft  list  of  toxic 
pollutants  for  criteria  development. 
—September  12. 1988.  The  State  held  a 
public  hearing  on  its  proposed  water 
quality  standards  revisions,  at  which 
EPA  provided  verbal  testimony. 
—September  21. 1988.  EPA  provided 
written  comments  on  the  proposed 
revisions  to  the  water  quality 
standards. 
—October  18. 198&  The  State  submitted 
proposed  revisioiu  to  EPA  for  review 
and  approval. 
—December  30. 198&  EPA  sent  the  State 
final  "Guidance  for  State 
Implementation  of  Water  Quality 
Standards  for  CWA  section 
303(c)(2MB).' 
—April  27, 1969.  The  State  adopted  fmal 
revisions  to  the  water  quality 
standards. 
—September  29. 1988.  EPA  disapproved 
criteria  for  seven  priority  pollutants. 
Aquatic  life  criteria  were  disapproveO 
for  arsenic,  cadmium,  mercury,  nickel, 
lead,  seieniam.  and  silver.  Human 
health  criteria  were  disapproved  for 
arsenic,  mercury  and  nickel.  In 
addition.  EPA  disapproved  site- 
specific  toxics  criteria  (cyanide, 
hexavalent  chromium,  and  copper)  for 
two  waterbody  segments  (Little  Scary 
Creek  and  Turkey  Run). 
—November  13. 1MB.  The  State 
responded  to  EPA's  disapproval  of  the 
final  revisions  to  the  water  quality 
standards. 
— January  30, 1980.  The  State  sent  a 
letter  to  EPA  which  stated  that  the 
permittee  discharging  to  Turkey  Run 
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was  relocating  its  outfall  to  another 
water  body. 

—January  31, 1990.  EPA  responded  to 
the  State's  November  13, 1989  reply  to 
EPA's  disapproval  of  the  water 
quality  standards  revisions, 

-February  16, 1990.  EPA  informed  the 
State  of  EPA's  intent  to  develop  a 
national  rule  to  promulgate  numeric 
water  quality  criteria  for  priority  toxic 
pollutants  for  those  States  which 
failed  to  meet  the  requirements  of 
section  303(c)(2)(B). 

—March  12,  ig9a  EPA  granted  the  State 
an  extension  to  address  EPA's 
disapproval. 

—April  9, 1990.  The  EPA  Assistant 
Administrator  for  the  Office  of  Water 
informed  the  State  that  it  was  going  to 
be  included  in  a  proposed  national 
rule  to  establish  numeric,  surface 
water  criteria  for  toxic  pollutants 
designed  to  bring  all  States  into  full 
compliance  with  the  requirements  of 
section  303(c)(2)(B). 

—April  1990.  The  State  submitted 
rejustification  for  a  disapproved  site- 
specific  criterion  for  copper. 

—June  13, 199a  The  State  submitted 
emergency  revisions  to  the  water 
quality  standards  to  address  EPA's 
disapproval 

—July  16. 1990.  The  State  held  a  public 
hearing  on  its  emergency  rulemaking, 
at  which  EPA  provided  verbal 
testimony. 

-July  25, 1990.  The  State  submitted 
comments  received  on  the  standards 
revisions  by  industrial  representatives 
and  requested  EPA's  reaction  to  the 
comments. 

—July  27. 1990.  EPA  held  a  conference 
call  with  the  State  and  discharger  to 
Little  Scary  Creek  to  discuss  the  site- 
specific  copper  criteria  rejustification 
submitted  in  April,  1990. 

—August  2, 199a  EPA  sent  the  State 
recommended  revised  site-specific 
copper  criteria  for  Little  Scary  Creek. 

—August  13. 1990.  EPA  replied  to  the 
State's  July  25. 1990  request  to 
respond  to  comments  received  by 
industrial  representatives. 

—August  2a  1390.  The  State  adopted 
final  emergency  revisions  to  the  water 
quality  standards  to  address  EPA's 
remaining  concerns. 

—August  27, 199a  The  State  submitted 
the  adopted  final  emergency  revisions 
to  the  water  quality  standards  with  a 
State  Attorney  General  certification  to 
EPA  for  approval/  disapproval. 

—September  18, 1990.  EPA  fully 
approved  the  State's  revised  State 
water  quality  standards,  including  full 
approval  of  the  revised  numeric 
criteria  for  priority  toxic  pollutants. 
EPA  fully  approved  the  criteria  for 

priority  toxic  pollutants  adopted  by 


West  Virginia  on  August  20, 1990  as 
being  consistent  with  option  2  of  the 
December  12. 1988  section  303(c)(2)(B) 
guidance  document.  As  pari  of  its 
submittal  of  final  revised  standards  for 
EPA  review,  the  State  included 
information  which  demonstrated  that 
numeric  criteria  had  been  adopted  for 
all  priority  toxic  pollutants  which  "may 
reasonably  be  expected  to  interfere  with 
designated  uses." 

If  additional  information  is  submitted 
during  the  pubhc  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  detemtinatlon  of  full 
compliance. 

The  District  of  Columbia  is  included 
in  today's  proposal  because  although  the 
District  adopted  numeric  criteria  for 
most  priority  toxic  pollutants  before  the 
1987  amendments,  the  District  has  not 
completed  a  review  of  their  numeric 
criteria  for  priority  toxic  pollutants  in 
response  to  the  statutory  requirement, 
and  EPA  has  reason  to  believe  that.at 
least  some  additional  criteria  are 
necessary  and  some  criteria  need  to  be 
revised  to  comply  with  section 
303(c)(2)(B).  Therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  District  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c](2](B]  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

On  August  28. 1985,  prior  to  the 
passage  of  section  303(c)(2)(B),  the 
District  of  Columbia  adopted  under 
emergency  powers  some  criteria  for 
priority  toxic  pollutants,  chapter  11  of 
title  21  DCMR,  "Water  Quality 
Standards  of  the  District  of  Columbia." 
EPA  approved  these  criteria  on  October 
31. 1985.  The  District  made  the 
emergency  rules  final  on  December  27. 
1985. 

The  District's  actions  to  respond  to 
the  1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—August  26, 1988.  EPA  sent  comments 

to  the  District  as  to  what  issues 

should  be  addressed  for  the  upcoming 

triennial  water  quality  standards 

review. 
—December  30, 196&  EPA  sent  the  State 

final  "Guidance  for  State 

Implementation  of  Water  Quality 

Standards  for  CWA  section 

303(c)(2)(B)." 
—February  15, 1980.  The  District 

submitted  draft  water  quality 

standards  revisions  to  EPA  for  review 

prior  to  issuing  proposed  standards 

for  public  comment. 


^ay  30, 1989,  EPA  sent  the  District  a 
letter  which  emphasized  the  need  for 
expediting  the  triennial  water  quality 
standards  review. 
—June  26. 1989.  The  District  submitted 
proposed  water  quality  standards 
revisions  to  EPA  for  review. 
—July  5, 1989.  The  District  held  a  public 
hearing  on  the  proposed  water  quality 
standards  revisions. 
—September  IS.  1989.  The  District 
submitted  revised  proposed  water 
quality  standards  revisions  to  EPA  for 
review. 
—September  2S,  1969.  EPA  submitted 
comments  on  the  proposed  water 
quality  standards  revisions  and 
indicated  that  the  District  must  adopt 
human  health  criteria  for  the 
consumption  of  fish. 
—October  3, 1989.  The  District 

responded  to  EPA's  comments. 
— November  3, 1989.  EPA  provided 
additional  comments  on  the  proposed 
water  quality  standards  revisions. 
—December  11, 1989.  EPA  telephoned 
the  District  to  inquire  about  a 
response  to  EPA's  November  3. 1989. 
letter  and  the  status  of  the  water 
quality  standards  revisions. 
— February  18, 1990.  EPA  informed  the 
District  of  EPA's  intent  to  develop  a 
national  rule  to  promulgate  numeric 
water  quality  criteria  for  priority  toxic 
pollutants  for  those  States  which 
failed  to  meet  the  requirements  of 
section  303(c)(2)(B). 
—April  9, 1990.  The  EPA  Assistant 
Administrator  for  the  Office  of  Water 
informed  the  State  that  it  was  going  to 
be  included  in  a  proposed  national 
rule  to  establish  numeric,  surface 
water  criteria  for  toxic  pollutants 
designed  to  bring  all  States  into  full 
compliance  with  the  requirements  of 
section  303(c)(2)(B). 
— September  7, 1990.  The  District  public 
noticed  for  comment  proposed  water 
quality  standards  revisions. 
— October  5, 1990.  EPA  submitted 
comments  on  the  proposed  water 
quality  standards  revisions. 
The  District  has  adopted  aquatic  life 
criteria  for  120  priority  toxic  pollutants 
and  human  health  criteria  for  107 
priority  toxic  pollutants.  The  aquatic  life 
criteria  for  two  of  the  pollutants 
(selenium  and  toxaphene)  and  the 
human  health  criterion  for  one  of  the 
pollutants  (hexachlorobenzene)  exceed 
EPA's  section  304(a)(1)  criteria 
recommendations.  'Therefore,  EPA 
believes  that  revised  criteria  for  these 
pollutants  are  necessary.  The  District 
did  not  adopt  human  health  criteria 
applicable  to  public  water  supplies  for 
nine  priority  toxic  pollutants  (lead, 
asbestos,  2.3.7,8-tetrachlorodibenzo-p- 


58460  Federal  Register  /  Vol.  56.  No.  223  /  Tuesday.  November  19.  1991  /  Proposed  Rules 


dioxin,  vinyl  chloride,  bi8{2- 
chlorolsopropyl)  ether,  bis(2-ethylhexyl) 
phthalate,  diethyl  phthalate,  dimethyl 
phthalate,  and  di-n-butyl  phthalate)  and 
has  not  provided  justification  that  the 
discharge  or  presence  of  these 
pollutants  cannot  reasonably  be 
expected  to  interfere  with  designated 
uses  in  the  District's  surface  waters. 
Therefore,  EPA  believes  that  human 
health  criteria  for  the  consumption  of 
water  are  necessary  for  these  pollutants. 

The  District  has  not  adopted  any 
criteria  for  the  protection  of  humans 
from  the  consumption  of  fish.  Since  the 
District's  1989  State  Clean  Water 
Strategy  identifies  that  fishing  does 
occur  on  District  waters,  EPA  believes  it 
is  necessary  to  propose  human  health 
criteria  for  fish  consumption  for  all 
priority  toxic  pollutants  for  which  EPA 
has  issued  section  304(a)(l]  criteria 
recommendations. 

This  proposed  rulemaking  would 
federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B].  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollu  ants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxi.  pollu'ants  are  spatially 


and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test  ■ 
established  in  section  303(c)(2)(B).  The 
information  in  thp  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 

—State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  12  priority  toxic  pollutants. 
These  efforts  represent  evidence  of 
the  State's  recognition  of  the  need  for 
numeric  criteria  for  these  priority 
toxic  pollutants. 

— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  numeric  criteria  have  not 
been  adopted,  based  on  surface  water 
monitoring  data  In  STORET. 

Region  4 

Alabama  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  criteria  for 
priority  toxic  pollutants  in  response  to 
the  section  303(c)(2)(B)  requirement  and 
received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 

—January  24, 1990.  The  Alabama 
Environmental  Management 
Commission  adopted  the  triennial 
review  of  water  quality  standards. 

—May  23, 1990.  The  State  Attorney 
General  notified  EPA  that  the  adopted 
water  quality  standards  would  not  be 
certified. 

—June  1, 1990.  The  State  sent  EPA  a 
copy  of  the  revised  standards  without 
a  request  for  formal  EPA  review  and 
approval. 

—November  26, 1990.  The  State 
submitted  draft  water  quality 
standards  revisions  for  EPA  review. 
These  revisions  include:  (1)  Criteria 
for  protection  of  aquatic  life  based  on 
an  Option  I  approach  as  described  in 
EPA's  December  12. 1988  guidance 
document,  (2)  numeric  criteria  for 
protection  of  human  health  for  17 
priority  toxic  pollutants  based  on 
Option  II  of  the  guidance,  and  (3) 
proposed  criteria  equations  based  on 
Option  III  of  the  guidance  for  the 
protection  of  human  health  for  the 
remaining  priority  toxic  pollutants. 

—January  17, 1991.  The  State  held  public 
hearings  on  the  proposed  revisions  to 
water  quality  standards. 


—February  20, 1991.  The  State  adopted 
revisions  to  water  quality  standards 
including  the  numeric  criteria  for 
priority  toxic  pollutant  based  on  an| 
Option  I  approach  as  described  in 
EPA's  December  12. 1988  guidance 
document. 

—April  18. 1991.  EPA  received  the 
State's  request  for  formal  review  of 
the  adopted  water  quality  standards. 

—May  24. 1991.  The  State  Attorney 
General  submitted  information 
relating  to  the  legal  certification  of  the 
adopted  water  quality  standards. 

—July  3, 1991.  The  State  Attorney 
General  submitted  further  information 
relating  to  the  legal  certification  of  the 
adopted  water  quality  standards. 

—July  18, 1991.  EPA  approved  the 
revised  State  water  quality  standards, 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Alabama  on  July  18, 1991  as  being 
consistent  with  Option  I  of  the 
December  12. 1988  guidance  document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Florida  is  included  in  today's  proposal 
because  although  the  State  has  adopted 
numeric  criteria  for  priority  toxic 
pollutants  in  response  to  the  statutory 
requirement,  the  State  has  not  yet 
requested  or  obtained  EPA  approval  of 
the  adopted  criteria.  In  addition,  EPA 
has  reason  to  believe  that  criteria  for  at 
least  one  other  priority  toxic  pollutant  is 
necessary  to  comply  with  section 
303(c)(2)(B).  Therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

On  September  24. 1987  EPA  approved 
the  previous  triennial  review  of  Florida 
Water  quality  standards  with  the 
exception  of  three  areas  of  the  water 
quality  standards  which  were 
disapproved.  Included  in  the  water 
quality  standards  which  were  approved 
by  EPA  were  several  numeric  criteria  for 
toxic  priority  pollutants  derived  for  the 
protection  of  aquatic  life.  These  criteria 
were  initially  adopted  by  the  State  as 
water  quality  standards  in  adoption 
proceedings  prior  to  1985.  These  criteria 
were  not  revised  in  the  State's  triennial 
review  completed  in  1987. 
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These  criteria  included  criteria  values 
which  are  less  stringent  in  value  than 
several  of  the  national  ambient  water 
quality  criteria  included  in  the  proposed 
rulemaking.  Data  used  to  develop  the 
nauonal  ambient  water  quality  criteria 
were  not  available  for  consideration  by 
the  S^ate  at  the  time  of  the  initial 
adoption  of  these  criteria  by  the  State. 

In  the  letter  approving  revisions  to 
water  quality  standards.  EPA  instructed 
the  State  "to  initiate  a  review  of  existing 
criteria  at  the  earliest  possible  date." 
This  review  was  necessary  to  address 
the  1987  requirements  of  section 
303(c)(2)(B)  for  adoption  of  numeric 
criteria  for  toxic  priority  pollutants. 

In  directing  the  State  to  complete  this 
review,  EPA  stated,  "Recent  changes  in 
federal  law  relating  to  water  quality 
standards  will  make  it  necessary  for  the 
State  to  complete  an  extensive  review  of 
water  quality  criteria  during  the  next 
triermial  review  of  water  quality 
standards.  The  Water  Quality  Act  of 
1967  mandates  that  each  state  adopt 
numerical  criteria  for  all  307(a)  toxics 
for  which  national  criteria  are  available 
or  adopt  procedures  which  will  result  in 
numeric  limitations  in  National  Pollutant 
Discharge  Elimination  System  permits 
for  these  contaminants. 

Considering  the  above.  EPA  is 
including  the  national  ambient  aquatic 
life-based  water  quality  criteria  values 
for  these  toxic  priority  pollutants  in  this 
proposed  rulemaking. 

In  addition,  the  criteria  adopted  by 
the  State  in  1990  for  the  protection  of 
human  health  have  not  been  formally 
submitted  and  certified  to  EPA  with  a 
request  for  approval.  Therefore.  EPA  is 
including  all  national  ambient  water 
quality  criteria  for  protection  of  human 
health  (as  a  class  of  criteria). 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—December  27, 1989.  The  State 
submitted  draft  water  quality 
standards  revisions  to  EPA  for  review. 
These  revisions  include  proposed 
criteria  for  protection  of  human  health 
based  on  an  Option  II  approach  as 
described  in  EPA's  December  12. 1988 
guidance  document  as  well  as  updates 
to  adopted  criteria  for  protection  of 
aquatic  life. 
— February  7  and  May  1. 1990.  The  State 
held  public  workshops  on  its  proposed 
walet  quality  standards  revisions. 
—December  7, 1990.  The  State  adopted 
revisions  to  water  quality  standards 
which  include  66  numeric  criteria  for 
priority  toxic  pollutants. 
This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 


compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  8  131.36(b}.  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  section  131.36(b)  for  all 
priority  toxic  pollutants  which  are  not 
the  subject  of  approved  State  criteria, 
EPA  invites  public  comment  regarding 
any  specific  priority  pollutants  or  water 
bodies  for  which  Federal  criteria  may 
not  be  necessary  to  protect  State 
designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  deariy 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless. 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
— priority  toxic  pollutants  on  the  section 

304(1)  lists; 
— State  efforts  since  1967  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  adopted  new  or  revised 
chemical-specific,  numeric  criteria  for 
66  priority  toxic  pollutants.  These 
efforts  represent  evidence  of  the 
State's  recognition  of  the  need  for 
numeric  criteria  for  these  priority 
toxic  pollutants. 
— Priority  toxic  pollutants  for  which 
there  exist  water  quality-based  limits 
in  an  NPDES  permit  or  where  NPDES 
permit  screening  shows  that  the 
Federal  304(a)  criteria  may  be 
exceeded  instream; 
— Priority  toxic  pollutant  ambient 
monitoring  data  or  site  specific  data 
which  show  that  the  Federal  304(a) 
criteria  in  the  water  column  or  in  fish 
tissue  may  be  exceeded 


— Priority  toxic  pollutant  data  in  the 
Toxics  Release  Inventory  under 
section  313  of  SARA  title  UI  or  in  the 
National  Bioaccumulation  Study 
which  show  that  the  Federal  304(a) 
criteria  in  the  water  column  or  in  Hsh 
tissue  may  be  exceeded; 

— Priority  toxk  pollutant  data  for  which 
there  are  reasonable  expectations  that 
the  Federal  304(a)  criteria  will  be 
exceeded  in  the  water  column  or  fish 
tissue  as  a  result  of  impacts  from 
Superfund  or  RCRA  sites:  and 

— Consideration  of  other  data  such  as 
sediment  data  and  location  of  storage 
facilities  of  priority  toxic  pollutants 
where  these  pollutants  could 
reasonably  be  expected  to  interfere 
with  designated  uses. 

Georgia  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  Section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

—December  7. 198&  The  State  adopted 
revisions  to  water  quality  standards 
which  included  12  criteria  for  307(a) 
toxics. 

—December  6, 1988.  The  State  submitted 
the  adopted  revisions  to  water  quality 
standards  for  review  and  approval. 

-March  29. 1989.  EPA  disapproved  the 
adopted  307(a)  criteria  adopted  by  the 
State. 

— December  6, 1969.  The  State  adopted 
water  quality  standards  which 
included  an  Option  I  approach  for  the 
section  303(c)(2)(B)  requirement  with 
the  excepHon  of  2,3.7  J  TCDD  (dioxin) 
and  PCBs. 

—December  14, 1989.  The  State 
submitted  the  adopted  revisions  to 
water  quality  standards  for  review 
and  approval. 

—March  28. 1990.  The  State  adopted 
water  quality  criteria  for  dioxin  and 
PCBs. 

— April  3. 1990.  EPA  approved  the 
priority  toxic  pollutant  criteria 
adopted  by  the  State  on  December  6, 
1989. 

—May  29, 199a  The  Slate  submitted  the 
adopted  criteria  for  dioxin  and  PCBs 
for  EPA  review  and  approval. 

—October  29. 1990.  The  State  submitted 
draft  revisions  to  water  quality 
standards  including  revised  criteria 
for  dioxin. 

— November  27, 199a  EPA  disapproved 
the  adopted  criteria  for  dioxin  and 
approved  the  adopted  criteria  for        ' 
PCBs.  "jl 
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—January  23. 1991.  The  State  adopted 

revised  criteria  for  dioxin. 
—April  2. 1991.  The  State  submitted  the 

revised  water  quality  standard  for 

dioxin  with  a  State  Attorney  General 

certification  to  EPA  for  approval. 
—June  3. 1991.  EPA  approved  the  dioxin 

criteria,  thus  bringing  the  State  into 

full  compliance  with  section 

303(c)(2)(B). 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  on  June  3. 1991 
as  being  consistent  with  Option  1  of  the 
December  12, 1988  guidance. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B).  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Kentucky  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  Slate  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 
—May  31, 1990.  The  State  adopted 

revised  water  quality  standards  which 

included  numeric  criteria  for  priority 

toxic  pollutants  based  on  Option  I 

approach  for  the  section  303(c)(2)(B) 

requirement 
-June  29, 1990.  The  State  submitted  the 

adopted  water  quality  standards  with 

a  State  Attorney  General  certification 

to  EPA  for  approval. 
— October  5, 1990.  EPA  approved  the 

revised  State  water  quality  standards, 

including  full  approval  of  the  revised 

numeric  criteria  for  priority  toxic 

pollutants. 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Kentucky  on  October  5, 1990  as  being 
consistent  with  Option  I  of  the 
December  12, 1988  guidance  document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Mississippi  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  criteria  for 
priority  toxic  pollutants  in  response  to 
the  section  303(c](2(B)  requirement  and 
received  tell  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 


—March  22, 1990.  The  State  adopted 
revisions  to  water  quality  standards 
in  response  to  the  section  303(C)(2)(B) 
requirement.  The  adopted  revisions 
did  not  include  criteria  for  dioxin. 
—May  14. 1990.  The  Slate  submitted  the 
adopted  revisions  to  water  quality 
standards  for  review  and  approval. 
— October  5, 1990.  EPA  approved  the 
water  quality  criteria  adopted  by  the 
State  with  the  exception  of  the 
absence  of  criteria  for  dioxin,  which 
was  disapproved. 
—January  29,  30  and  31. 1991.  The  State 
held  public  hearings  to  receive 
comments  on  the  proposed  dioxin 
criteria. 
—March  28, 1991.  The  Stale  adopted 
dioxin  criteria  of  1.0  ppq  for  protection 
of  human  health  from  the  exposure 
routes  of  consumption  of  fish  and 
shellfish  and  consumption  of  water. 
—July  12, 1991.  The  State  submitted  the 
adopted  dioxin  criteria  for  EPA 
review  and  approval. 
—July  15. 1991.  The  State  submitted  the 
adopted  dioxin  criteria  for  EPA 
review  and  approval. 
—July  24, 1991.  EPA  approved  the  State- 
adopted  water  quality  criteria  for 
dioxin. 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Mississippi  on  July  24. 1991,  as  being 
consistent  with  Options  I  and  Hi  of  the 
December  12, 1988  guidance  document. 
If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B).  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

North  Carolina  has  not  been  included 
in  today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—July  13. 1989.  The  State  adopted 
revisions  to  water  quality  standards 
in  response  to  the  section  303(C)(2)(B) 
requirement. 
—October  27. 1989.  The  State  submitted 
the  adopted  revisions  to  water  quality 
standards  for  review  and  approval. 
—April  12, 1990.  EPA  approved  the 
water  quality  criteria  adopted  by  the 
State  with  the  exception  of  the  criteria 
for  arsenic  (saltwater),  chromium 
(freshwater),  copper,  lead, 
pentachlorophenol  and  zinc. 
—October  5, 1990.  EPA  approved  the 
adopted  criteria  for  chromium 


(freshwater)  and  decided  that  no 
criteria  were  required  for 
pentachlorophenol  to  meet  the 
303(c)(2)(B)  requirement.  In  addition. 
EPA  conditionally  approved  the 
criteria  for  arsenic  (saltwater),  copper, 
lead  and  zinc  based  on  a  commitment 
by  the  State  that  revisions  to  these 
criteria  would  be  adopted  by  the  State 
by  December  13. 1990. 

—December  13, 1990.  The  State  adopted 
revised  criteria  for  arsenic,  copper, 
chromium,  lead  and  zinc. 

—January  18, 1991.  The  State  submitted 
the  adopted  water  quality  standards 
with  a  State  Attorney  General 
certification  to  EPA  for  approval. 

—February  7. 1991.  EPA  approved  the 
revised  North  Carolina  water  quality 
standards,  including  full  approval  of 
the  revised  criteria  for  priority  toxic 
pollutants. 

On  February  7. 1991.  EPA  fully 
approved  the  criteria  for  priority  toxic 
pollutants  adopted  by  North  Carolina  as 
being  consistent  with  Options  II  and  III 
of  the  December  12, 1988  guidance 
document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B),  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

South  Carolina  has  not  been  included 
in  today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—April  27, 1990.  The  State  Legislature 
adopted  revisions  to  water  quality 
standards  in  response  to  the  section 
303(c)(2)(B)  requirement, 
—May  26, 1990.  The  State  submitted  the 
adopted  revisions  to  water  quality 
standards  for  review  and  approval. 
—June  14, 1990.  The  State  submitted  for 
EPA  review  draft  water  quality 
standards  revisions  including  numeric 
human  health-based  criteria  based  on 
Option  I  of  the  December  12, 1988 
guidance  document. 
—August  1  and  2, 1990.  The  State  held 
public  hearings  on  proposed  revisions 
to  water  quality  standards  which 
included  103  water  quality  criteria  for 
protection  of  human  health. 
—October  5, 1990.  EPA  approved  the 
water  quality  criteria  adopted  by  the 
Slate  with  the  exception  of  the  criteria 
for  protection  '  f  human  health  as  a 
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class  of  criteria.  The  human  health 
criteria  for  arsenic  and  lead  were 
approved  by  EPA. 

—October  11, 1990.  The  South  Carolina 
Board  of  Health  and  Environmental 
Control  promulgated  the  proposed 
revisions  to  water  quality  standards 
which  included  103  criteria  for  the 
protection  of  human  health, 

—December  7, 1990.  Promulgation  by  the 
Board  of  the  South  Carolina 
Department  of  Health  and 
Environmental  Control. 

—March  13, 1991.  Attorney  General 
certification  made. 

—April  26, 1991.  Revisions  to  South 
Carolina  Water  Classifications  and 
Standards,  Regulation  61-68, 
pertaining  to  numeric  human  health 
criteria  for  Clean  Water  Action 
section  307(a)  toxics  became  effective 
upon  publication  in  the  State  Register. 

—May  8. 1991.  The  State  submitted  the 
adopted  human  health  criteria  for  EPA 
review  and  approval. 

—July  9. 1991.  EPA  approved  the 
adopted  standards,  thus  bringing  the 
State  into  full  compliance  with  section 
303(c)(2)(B). 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B),  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Tennessee  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  criteria  for 
priority  toxic  pollutants  in  response  to 
the  section  303(c)(2)(B)  requirement  and 
received  full  EPA  approval. 

The  Slate's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—May  1, 1989.  The  State  submitted  draft 
water  quality  standards  revisions  to 
EPA  for  review. 
—December  15. 1989.  The  State 
submitted  draft  water  quality 
standards  revisions  to  EPA  for  review. 
The  proposal  included  revisions  to  the 
draft  water  quality  standards  based 
on  comments  made  by  EPA  and  the 
public. 
—December  15. 1989.  The  State  held  a 
public  hearing  on  proposed  revisions 
to  water  quality  standards. 
-July  30. 1990.  The  State  submitted 
draft  water  quality  standards 
revisions  to  EPA  for  review.  The 
proposal  included  revisions  to  the 
draft  water  quality  standards  based 
on  comments  made  by  EPA  and  the 
public. 
-November  15. 1990.  The  State  held  a 
second  public  hearing  on  proposed 


revisions  to  the  water  quality 
standards. 

—January  17. 1991.  The  State  adopted 
revised  water  quality  standards  which 
included  numeric  criteria  for  priority 
toxic  pollutants  based  on  Option  II  of 
EPA's  December  12, 1988  guidance. 

—August  14, 1991.  The  State  submitted 
the  adopted  water  quality  standards 
with  a  State  Attorney  General 
certification  to  EPA  for  approval. 

— September  28, 1991.  EPA  approved  the 
revised  State  water  quality  standard, 
including  full  approval  of  the  criteria 
for  toxic  pollutants. 

EPA  fully  approved  the  criteria  for 
toxic  pollutants  adopted  by  Tennessee 
on  September  28. 1991  as  being 
consistent  with  Option  II  of  the 
December  12. 1988  guidance. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B),  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Region  5 

Wisconsin  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirements  can  be 
summarized  as  follows: 

—February  1987.  The  Natural  Resources 
Board  authorized  public  hearings  on 
Chapter  NR  105. 

—December  1987,  The  Natural 
Resources  Board  authorized  public 
hearings  on  Chapter  NR  106. 

— ^Thirteen  public  hearings  were  held  on 
the  water  quality  standards  revisions 
in  1987  and  198& 

—November  17. 1988  and  December  15, 
1988.  The  State  adopted  revised  water 
quality  standards  (Chapter  NR  106 
and  Chapter  NR  105,  respectively) 
which  included  numeric  criteria  for 
priority  pollutants. 

—February  3, 1989.  Wisconsin 
Department  of  Natural  Resources 
submitted  the  adopted  water  quality 
standards  with  a  Slate  Attorney 
General  certification  to  EPA  for 
approval/disapproval. 

—March  1. 1989.  Water  quality 
standards  became  elective. 

—May  15, 1989.  USEPA  approved  the 
revised  State  water  quality  standards, 
including  full  approval  of  the  revised 
numeric  criteria  for  priority  toxic 
pollutants. 


USEPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Wisconsin  on  November  17  and 
December  15, 1988  as  being  consistent 
with  option  2  of  the  December  12, 1988 
seclion  303(c)(2)(B)  guidance  document 
As  part  of  its  submittal  of  final  revised 
standards  for  USEPA  review,  the  State 
included  information  which 
demonstrated  that  numeric  criteria  had 
been  adopted  for  all  priority  toxic  i 

pollutants  which  "may  reasonably  be      I 
expected  to  interfere  with  designated 
uses." 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  Slate  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Illinois  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirements  can  be 
summarized  as  follows: 

—January  25, 1990.  The  State  adopted 
revised  water  quality  standards  which 
included  criteria  for  priority  toxic 
pollutants. 

—February  2, 199a  The  State  submitted 
the  adopted  water  quality  standards 
with  a  Slate  Attorney  General 
certification  to  USEPA  for  approval/ 
disapproval. 

—February  13. 1990.  Water  quality 
standards  rules  became  effective. 

—February  15, 1990.  USEPA  approved 
the  revised  water  quality  standards 
(Docket  A),  including  full  approval  of 
the  revised  criteria  for  priority 
pollutants. 

USEPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Illinois  on  January  25. 1990  as  being 
consistent  with  a  combination  of  options 
2  and  3  of  the  December  12, 1988  section 
303(c)(2)(B)  guidance  document.  As  part 
of  its  submittal  of  final  revised 
standards  for  USEPA  review,  the  State 
included  information  which 
demonstrated  that  numeric  criteria  had 
been  adopted  for  all  priority  toxic 
pollutants  which  "may  reasonably  be 
expected  to  interfere  with  designated 
uses." 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
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Agency's  determination  of  full 
compliance. 

Indiana  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  3(yifc)(2}[B)  requirement 
and  received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirements  can  be 
summarized  as  follows: 

—March  1. 2.  and  7. 1989.  The  State 
conducted  public  hearings  for  the 
water  quality  standards  rules 
revisions. 

— December  13, 1989.  The  State  adopted 
revised  water  quality  standards  which 
included  criteria  for  priority  toxic 
pollutants.  The  Governor  signed  the 
revised  standards  on  January  31, 1990. 

—March  3, 1990.  Water  qualify 
standards  rules  became  effective. 

—April  5, 199a  The  State  submitted  the 
adopted  water  quality  standards  with 
a  State  Attorney  General  certification 
to  USEPA  for  approval/disapproval. 

—May  7, 1990.  USEPA  approved  the 
revised  water  quality  standards 
including  full  approval  of  the  revised 
numeric  criteria  for  priority  pollutants. 

USEPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Indiana  on  December  IS.  1989  as  being 
consistent  with  a  combination  of  options 
2  and  3  of  the  December  12, 1988  section 
303(c)(2)(B)  guidance  document.  As  part 
of  its  submittal  of  Tmal  revised 
standards  for  USEPA  review,  the  State 
included  information  which 
demonstrated  that  numeric  criteria  had 
been  adopted  for  all  priority  toxic 
pollutants  which  "may  reasonably  be 
expected  to  interfere  with  designated 
uses." 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
complia.ice. 

Ohio  has  not  been  included  in  today's 
proposed  rulemaking  because  the  State 
has  adopted  revised  criteria  for  priority 
toxic  pollutants  in  response  to  the 
section  303(c)(2)(B)  requirement  and 
received  full  EPA  approval. 

The  State's  response  to  the  1967 
sectioa  303(c)(2)(B)  requirements  can  be 
summarized  as  follows: 
—November  28. 29  and  30, 1989.  Ohio 

EPA  conducted  public  hearings 

addressing  water  quality  standards 

revisions. 
—December  18. 1989  Public  record 

closed. 


— February  1, 1990.  The  State  adopted 
revised  water  quality  standards  which 
included  criteria  for  priority  toxic 
pollutants. 
—February  IZ  199a  The  State 
submitted  the  adopted  water  quality 
standards  to  USEPA  for  approval/ 
disapproval. 
—March  13, 1990.  The  Slate  submitted 
the  required  Attorney  General 
certification  of  the  water  quality 
standards. 
—April  25. 199a  USEPA  approved  the 
revised  water  quality  standards 
including  full  approval  of  the  revised 
numeric  criteria  for  priority  pollutants. 
— May  1. 199a  Water  quality  standards 
rules  became  effective. 
USEPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Ohio  on  February  1, 1990  as  being 
consistent  with  a  combination  of  options 
2  and  3  of  the  December  12, 1908  section 
303(c)(2)(B)  guidance  document.  As  part 
of  its  submittal  of  Hnai  revised 
standards  for  USEPA  review,  the  State 
included  information  which 
demonstrated  that  numeric  criteria  had 
been  adopted  for  all  priority  toxic 
pollutants  which  "may  reasonably  be 
expected  to  interfere  with  designated 
uses." 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Michigan  is  included  in  today's 
proposal  because  although  the  State 
adopted  criteria  for  priority  pollutants 
before  the  1987  amendments,  the  State 
has  not  completed  a  review  of  their 
criteria  for  priority  toxic  pollutants  in 
response  to  the  statutory  requirement 
and  USEPA  has  reason  to  believe  that 
modification  of  the  water  quality 
standards  is  necessary  to  comply  with 
section  303(c)(2)(BJ.  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Michigan  adopted  criteria  for  priority 
toxic  pollutants  consistent  with  option  3 
of  the  December  12. 1988  section 
303(c)(2)(B)  guidance  document  prior  to 
actual  passage  of  section  303(c)(2)(B)  on 
November  14, 1986  (General  Rules  of  the 
Michigan  Water  Resources  Commission, 
Part  4.  Water  Quality  Standards.  R  323 
of  the  Michigan  Administrative  Code). 


USEPA  approved  these  criteria  on 
August  4. 1987.  However,  the  translator 
mechanism  guidelines  implementing 
Rule  57  were  not  included  within  the 
water  quality  standards  regulation  itself 
and.  therefore,  the  criteria  calculated 
through  the  implementation  of  this 
procedure  were  not  binding  upon  the 
Water  Resources  Commission  but 
instead  are  considered  to  be 
recommendations  to  the  Commission. 
The  State's  efforts  in  response  to  section 
303(c)(2)(B)  have  consisted  of  bringing 
the  existing  option  3  procedure  within 
Rule  57  itself,  thereby  making 
implementation  of  the  procedure- 
generated  criteria  in  permits  mandatory. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirements 
can  be  summarized  as  follows: 

—July  21, 1988.  MDNR  staff  presented 
and  the  Michigan  Water  Resources 
Commission  approved  a  proposed 
water  quality  standards  review 
process  and  schedule. 

— August,  September  and  October  1988. 
Informal  public  comment  on  requests 
for  changes  in  the  water  quality 
standards  teiken  in  Water  Resources 
Commission  meetings  at  Houghton. 
Lansing  and  Tawas,  Midiigan, 
respectively. 

—February  28, 1989.  Scoping  session 
held  by  MDNR  staff  with  interested 
parties  prior  to  development  of  water 
quality  standards  package. 

— August  20, 1989.  Draft  proposed  water 
quality  standards  package  as 
presented  to  the  Commission  and  was 
approved  for  informal  public  comment 
through  September  29. 1989. 

— October  20, 1989.  Staff  presented  a 
draft  proposed  standards  package  to 
the  Commission  which  the 
Commission  approved  for  formal 
pubUc  hearings. 

— December  31. 1989.  The  proposed 
water  quality  standards  were 
published  in  the  November,  1989 
Michigan  Register  along  with  a  Notice 
of  Public  Hearing. 

—February  20.  21  and  22. 1990.  Public 
Hearings  on  the  proposed  standards 
were  held  in  Lansing.  Traverse  City 
and  Marquette,  respectively. 

— April  2. 199a  Public  comment  period 
ended. 

— May  1990.  Water  Resources 
Commission  approved  revised  water 
quality  standards. 

—September  1990.  Revised  water 
quality  standards  are  to  go  before 
Joint  Committee  on  Administrative 
Rules  (JCAR)  for  approval/ 
disapproval.  The  JCAR  dropped  this 
item  from  its  agenda  and  did  not 
address  it  during  1990.  The  Michigan 
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DNR  has  again  submitted  the  existing 
revisions  to  JCAR  for  its  review 
during  February  1991. 
This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  Into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  {  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
—Priority  toxic  pollutants  on  the 
Michigan  Section  304(1)  short  list 
(February  3, 1989)  for  which  State 
criteria  consistent  with  Section 
303(c)(2)(B)  have  not  been  adopted 
and  approved,  including  metals, 
dioxin,  and  polynuclear  aromatic 
hydrocarbons. 
— ft^sence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 


sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET. 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 
—1990  Michigan  305(b)  Report. 
— Current  implementation  of  Michigan's 
Rule  57  in  the  State's  NPDES  program 
(e.g..  Form  2c  data,  presence  of  water 
quality-based  effiuent  controls  in 
existing  NPDES  permits). 
Minnesota  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirements 
can  be  summarized  as  follows: 
— December  1989.  Minnesota  Pollution 
Control  Agency  begins  rulemaking 
proceedings  on  amendments  to 
Minnesota  Rules  Chapter  7050. 
— February  1  to  March  16, 1990. 
Minnesota  Pollution  Control  Agency 
holds  nine  public  hearings  addressing 
the  revised  standards. 
—April  10, 1990.  Public  record  for  the 

standards  revisions  closed. 
—May  10. 1990.  Administrative  Law 
Judge  issued  his  report  on  the 
standards  revisions. 
—June  25, 1990.  Minnesota  Pollution 
Control  Agency  staff  met  with  the 
Minnesota  Pollution  Control  Agency 
Board— Water  Quality  Committee  to 
discuss  standards  revisioil  issues. 
—July  24, 1990.  Board  approved  and 
adopted  the  standards  revisions. 
—July  16, 1991.  EPA  approved  the 
revised  Minnesota  water  quality 
standards,  including  full  approval  of 
the  revised  criteria  for  priority  toxic 
pollutants. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Region  6 

Arkansas  is  included  in  today's 
proposal  because  although  the  State  has 
completed  a  review  and  adopted 
numeric  criteria  for  some  priority  toxic 
pollutants  in  response  to  the  statutory 
requirement,  EPA  has  reason  to  believe 
that  at  least  some  additional  criteria  are 
necessary  to  comply  with  section 


303(c)(2)(B).  Therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
.303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Arkansas  adopted  some  criteria  for 
priority  pollutants  on  November  1984 
and  January  1988.  EPA  approved  these 
criteria  on  1/28/85  and  5/6/88  and  these 
criteria  are  not  affected  by  today's 
rulemaking. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

— November  1984.  The  State  adopted 
revised  water  quality  standards  that 
included  numeric  criteria  for  16  toxic 
substances  to  protect  aquatic  life. 
These  were  approved  by  EPA  on 
January  28. 1985. 

—January  1988.  The  Stale  adopted 
revised  water  quality  standards  that 
included  numeric  criteria  for  24 
priority  pollutants  to  protect  aquatic 
life.  These  were  approved  by  EPA  on 
May  6. 198a 

—July  27, 1990.  The  State  proposed 
revised  water  quality  standards  that 
included  numeric  criteria  for  36 
priority  pollutants  to  protect  aquatic 
life  and  for  13  priority  pollutants  to 
protect  human  health  at  a  10-6  risk. 

—August  27, 1990.  The  State  held  a 
public  hearing  to  receive  public 
comment  on  the  proposed  revisions 
mentioned  above. 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b]  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  Slate 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
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to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  Hovuever.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  A  list 
of  the  pollutants  requiring  criteria  was 
included  in  letters  to  the  State  dated 
February  15, 1990  and  June  11, 1990 
(copies  are  contained  in  the  record).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  sununarized  as  follows: 
— Priority  toxic  pollutants  on  the  State 
section  304(1)  short  list  for  which  State 
criteria  consistent  with  Section 
303(c)(2)(B)  have  not  been  adopted 
and  approved. 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  7  priority  toxic  pollutants. 
These  efforts  represent  evidence  of 
the  State's  recognition  of  the  need  for 
numeric  criteria  for  these  priority 
toxic  pollutants. 
— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET  and 
the  National  Bioaccumulation  Study. 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 

Louisiana  is  included  in  today's 
proposal  because  although  the  State  has 
adopted  criteria  for  some  priority  toxic 
pollutants  in  response  to  the  statutory 
requirement,  EPA  disapproved  the  lack 
of  criteria  for  dioxin  and  has  reason  to 
believe  that  some  additional  criteria  are 


necessary  to  comply  with  section 
303(c|(2)(B).  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
Section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

The  State  completed  a  triennial 
revision  of  its  water  quality  standards 
since  passage  of  the  Clean  Water  Act 
(CWA)  section  303(c)(2)(B)  and  adopted 
revised  standards  on  September  20, 
1989.  The  revised  numeric  criteria  were 
approved  by  EPA  on  December  19, 1989 
with  the  exception  of  dioxin  (no 
criterion  proposed).  Since  this  revision, 
a  review  of  several  databases — 
STORET,  TRI.  State  305(b)  reports,  and 
NPS  assessments — indicated  the  need 
for  Louisiana  to  adopt  additional 
numeric  criteria  for  mercury.  lead, 
cadmium,  copper  and  nickel  via  an 
Option  2  approach. 

On  March  20. 1991  the  State  adopted 
numeric  criteria  for  5  metals  (cadmium, 
copper,  lead,  mercury  and  nickel).  EPA 
received  these  revisions  for  our  review 
on  June  20. 1991. 

Today's  rule  would  only  promulgate 
numeric  criteria  for  dioxin  and  the 
metals  listed  above.  Criteria  approved 
on  December  19. 1989  by  EPA  are  not 
affected  by  today's  proposed 
rulemaking. 

New  Mexico  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  Ltate  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

— June  6. 1988.  The  State  proposed 
revised  water  quality  standards  that 
included  numeric  criteria  for  11 
priority  pollutants  to  protect  aquatic 
life.  Additionally,  the  State  proposed 
a  narrative  statement  about  protecting 
against  toxic  substances  in  domestic 
water  supplies  that  create  more  than  a 
10-5  cancer  risk. 

— June  13, 1990.  The  State  held  a  public 
hearing  to  receive  public  comment  on 
the  proposed  revisions  mentioned 
above. 

—May  22, 1991.  The  State  adopted 
numeric  criteria  for  14  priority 
pollutants.  EPA  received  these 
revisions  for  our  review  on  June  7. 
1991. 

—August  19, 1991.  EPA  approved  the 
revised  New  Mexico  water  quality 
standards,  including  full  approval  of 


the  revised  criteria  for  priority  toxic 

pollutants. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Oklahoma  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  criteria  for 
priority  pollutants  in  response  to  the 
section  303(c)(2)(B)  requirement  and 
received  full  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 

—June  10, 1989.  The  State  adopted 
revised  water  quality  standards  which 
included  numeric  criteria  for  priority 
toxic  pollutants. 
— November  1, 1980.  The  State  submitted 
the  adopted  water  quality  standards 
with  a  State  Attorney  General's 
certification  to  EPA  for  approval/ 
disapproval. 
—January  18, 1990.  EPA  approved  the 
revised  State  water  quality  standards, 
including  full  approval  of  the  numeric 
criteria  for  priority  toxic  pollutants. 
EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Oklahoma  on  June  10. 1989  as  being 
consistent  with  Option  1  for  aquatic  life 
criteria  and  Option  2  for  human  health 
criteria  as  described  in  the  December  12. 
1988  section  303(c)(3)(B)  guidance 
document  EPA's  review  concluded  that 
numeric  criteria  had  been  adopted  for 
all  priority  toxic  pollutants  which  "may 
reasonably  be  expected  to  interfere  with 
designated  uses." 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  is  not  in 
compliance  with  section  303(c)(2)(B), 
EPA  will  transmit  these  comments  to 
Oklahoma  and  will  reevaluate  the 
Agency's  determination  of  full 
compliance  after  Oklahoma's  submittal 
of  their  1992  revised  water  quality 
standards  to  EPA  for  our  approval/ 
disapproval 

Texas  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2](B]  requirement 
can  be  summarized  as  follows: 
—April  7, 1988.  The  State  adopted 
revised  water  quality  standards  that 
included  numeric  aileria  for  30  toxic 
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substances  to  protect  aquatic  life.  The 
numeric  criteria  adopted  for  mercury 
protected  human  health  in  addition  to 
aquatic  life. 
—June  29, 1985.  EPA  approved  the 
aquatic  life  criteria  for  30  priority 
toxic  pollutants  and  the  human  health 
criterion  for  mercury. 
—December  24, 1990.  The  State  issued 
proposed  water  quality  standards 
revisions  for  public  comment.  The 
proposed  revisions  included  numeric 
criteria  for  29  priority  pollutants. 
—February  25, 1991.  The  State  held  a 
public  hearing  on  the  proposed 
revisions  to  the  water  quality 
standards  mentioned  above. 
—June  12. 1991.  The  State  adopted 
numeric  criteria  for  29  priority 
pollutants.  EPA  received  these 
revisions  for  our  review  on  July  1, 
1991. 
—September  25. 1991.  EPA  approved  the 
revised  Texas  water  quality 
standards,  including  full  approval  of 
the  revised  criteria  for  priority  toxic 
pollutants. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Region  7 

Iowa  has  not  been  included  in  today's 
proposed  rulemaking  because  the  State 
has  adopted  revised  criteria  for  priority 
toxic  pollutants  in  response  to  the 
section  303(c)(2)(B)  requirement  and 
received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  ttunmarized  as  follows: 
— March  19, 1990— The  Iowa 

Environmental  Protection  Commission 

adopted  aquatic  life  use  protection 

criteria  for  several  priority  toxic 

pollutants. 
—April  9. 1990— The  State  submitted  the 

adopted  aquatic  life  criteria  to  EPA 

with  a  proposed  effective  date  of  May 

23. 1990. 
—May  3, 1990— The  State  submitted 

draft  human  health  criteria  to  EPA. 
— ^June  1. 1990— The  State  resubmitted 

draft  human  health  criteria  to  EPA. 
—July  11, 1990— The  State  published  a 

notice  of  intended  action  concerning 

standards  revisions  for  human  health 

criteria  and  scheduled  public 

hearings 
—August  1. 2,  and  7. 1990— The  State 

held  public  hearings  at  three  locations 

in  the  State. 
—September  17, 1990— The  State 

scheduled  adoption  by  the 


Environmental  Protection  Commission 

for  October  15, 1990. 
—December  19, 1990.  Standards  become 

effective. 
— June  11, 1991.  EPA  approved  the 

revised  State  water  quality  standards 

as  satisfying  the  requirement  of 

section  303(c)(2)(B). 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Iowa  on  June  11, 1991.  as  being 
consistent  with  Option  1  of  the 
December  12. 1988  guidance. 

If  additioncd  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  It  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

EPA  has  withheld  approval  of  the 
aquatic  life  criteria  revisions  until  the 
State  completes  and  submits  all  of  the 
revisions  and  documentation  necessary 
under  section  303  (c)(2)(B). 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 


toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 

— Priority  toxic  pollutants  on  the  State 
section  304  (1)  short  list  including 
metals  for  which  revised  state  criteria 
have  not  been  adopted  and  approved. 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific  muneric 

criteria  for priority  toxic 

pollutants.  These  efforts  represent 
evidence  of  the  State's  recognition  of 
the  need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 
— Regional  Ambient  Fish  Tissue 
Monitoring  data  indicating  elevated 
fish  Hesh  concentrations  of  pesticides 
which  are  not  currently  covered  with 
approved  state  criteria. 
— STORET  data  indicating  the  presence 
in  surface  waters  of  priority  toxic 
pollutants  which  are  not  currently 
covered  with  approved  state  criteria. 
Kansas  is  included  in  today's  proposal 
because  although  the  state  adopted 
numeric  criteria  for  a  few  priority  toxic 
pollution  before  the  1987  amendments, 
the  state  has  not  completed  a  review  of 
their  numeric  criteria  for  priority  toxic 
pollutants  in  response  to  the  statutory 
requirements  and  the  Environmental 
Protection  Agency  (EPA)  has  reason  to 
believe  that  at  least  some  additional . 
criteria  are  necessary  to  comply  with 
section  303(c)(2)(B).  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Kansas  adopted  some  criteria  for 
priority  toxic  pollutants  prior  to  the 
passage  of  section  303(c)(2)(B)  on  May  1, 
1986  (State  Regulation  K.A.R.  2S-10- 
28e].  EPA  approved  these  criteria  on 
June  19, 1986.  and  most  of  these  criteria 
are  not  afi'ected  by  today's  proposed 
rulemaking.  (Those  not  affected  are 
aquatic  life  criteria  for  nickel,  silver, 
zinc,  aldrin.  chlordane.  DDT.  dieldrin. 
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endosulfan.  endrin.  heptachlor.  lindane, 
and  PCBs). 

The  state's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
— January  1990 — ^The  state  submitted  a 
preliminary  draft  of  numeric  criteria 
for  EPA  prior  to  starting  an  internal 
and  external  review  of  water  quality 
standards  revisions. 
—July  1990— The  state  stopped  all 
action  on  the  standards  revisions 
citing  concerns  over  the  costs  of 
compliance. 
— January  1991 — The  state  submitted  a 
draft  package  of  standards  revisions 
to  EPA  including  numeric  criteria  to 
satisfy  section  303(c)(2)(B]  and  set  a 
date  of  June  1991  for  flnal  adoption. 
This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  9  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously-approved  State  criteria  are 
insufTiciently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously-approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 


established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
— Priority  toxic  pollutants  on  the  state 
section  304(1)  short  and  mini  lists  for 
which  State  criteria  have  not  been 
adopted  and  approved,  including 
metals. 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specinc,  numeric 

criteria  for priority  toxic 

pollutants.  These  efforts  represent 
evidence  of  the  State's  recognition  of 
the  need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 
— STORET  data  indicating  the  presence 
in  surface  water  of  priority  toxic 
pollutants  which  are  not  currently 
covered  with  approved  state  criteria. 
Missouri  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—March  17, 1989— Missouri  Clean 
Water  Commission  adopted 
additional  numeric  criteria  for  priority 
toxic  pollutants  for  aquatic  life  use 
protection. 
— April  15, 1989 — The  adopted  criteria 

became  effective  under  State  law. 
— October  13, 1989 — EPA  approved 
criteria  with  a  recommendation  that 
Missouri  review  the  need  for 
additional  human  health  criteria. 
—August  6, 1990— The  State  held  a 
pubhc  meeting  to  discuss  human 
health  criteria  revisions. 
—August  23, 1990— The  State  scheduled 
a  public  hearing  and  adoption  before 
the  Missouri  Clean  Water 
Commission  for  October  23. 1990. 
—December  12, 1990.  Clean  Water 
Commission  adopts  water  quality 
standards. 
— January  30, 1991.  Standards  sumbitted 

to  EPA  for  review. 
— March  4. 1991.  Standards  become 

effective  in  State. 
— June  11. 1991.  EPA  approves  standards 
as  complying  with  section  303(c)(2)(B). 
EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Missouri  on  June  11, 1991  as  being 
consistent  with  Option  1  of  the 
December  12. 1988  guidance. 


If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Nebraska  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

—May  20, 198a— The  state  adopted 
numeric  criteria  for  aquatic  life 
protection  for  priority  toxic  pollutants. 

— August  29, 1988 — ^The  adopted  criteria 
became  effective  under  state  law. 

— October  18, 1988 — EPA  approved 
Nebraska's  Water  Quality  Standards 
noting  that  the  need  for  additional 
human  health  criteria  must  be 
evaluated. 

— December  1, 1989 — The  state  adopted 
some  numeric  priority  toxic  pollutant 
criteria  for  a  human  health  use 
(drinking  water  supply). 

—February  20. 1990— The  adopted 
criteria  became  effective  under  state 
law. 

— January  17, 1990 — DEC  proposed 
human  health  fish  consumption 
criteria  for  priority  toxic  pollutants. 

—February  16. 1990— The  state  adopted 
the  proposed  human  health  fish 
consumption  numeric  criteria. 

— June  27. 1990 — The  human  health  fish 
consumption  numeric  criteria  became 
effective  under  state  law. 

— August  10, 1990 — ^The  state  proposed 
revisions  to  mixing  zone  provisions  of 
State  Water  Quality  Standards  which 
affect  the  apphcation  of  numeric 
criteria. 

—September  21. 1990— The  state 
adopted  proposed  revisions  to  mixing 
zone  policies. 

— August  2. 1991.  EPA  approved  the 
revised  Nebraska  water  quality 
standards,  including  full  approval  of 
the  revised  criteria  for  priority  toxic 
pollutants. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  wilt 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 


■  I 
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Region  8 

Colorado  is  inchided  in  today's 
proposal  because,  although  Colorado 
has  completed  a  review  and  adopted 
numeric  criteria  for  some  priority  toxic 
pollutants  in  response  to  the  statutory 
requirement,  EPA  has  reason  to  believe 
that  at  least  some  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B).  Therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Colorado's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
-June  5, 1989— Region  VIII  notified  the 
State  that  the  priority  pollutant 
standards  under  consideration  for 
adoption  would  not  fully  satisfy  the 
requirements  of  section  303(c)(2)(B). 
—August  17. 1989— Colorado  completed 
its  triennial  review  and  revised  the 
State's  Basic  Standards  and 
Methodologies.  The  revised  Standards 
were  submitted  to  EPA  for  review  on 
October  6. 1989.  The  revised  Basic 
Standards  and  Methodologies 
included  new  numeric  criteria  for 
some  of  the  priority  toxic  pollutants; 
however,  not  all  of  the  priority  toxic 
pollutants  for  which  EPA  has 
developed  304(a)  criteria  were 
included  m  the  revised  State  rule. 
—January  17. 1990— Region  Vin  sent  a 
letter  to  the  State  explaining  the 
requirements  for  full  compliance  widi 
section  303(c)(2)(B).  The  letter 
explained  that  where  a  State  selected 
an  option  2  approach  to  full 
compliance  (i.e.,  option  2  as  described 
in  EPA's  December  12, 1988  guidance 
and  the  Region's  January  17, 1990 
letter  to  the  State),  the  burden  was  on 
the  State  to  demonstrate  that 
additional  criteria  beyond  those 
already  adopted  were  not  needed. 
—February  5. 1990— In  a  letter  from  the 
Colorado  Water  Quality  Control 
Division  to  EPA  Region  VIII,  Colorado 
notified  EPA  that  it  intended  to  meet 
the  full  compliance  requirements  by 
way  of  option  2.  To  date,  however,  the 
documentation  supporting  full 
compliance  with  option  2  has  not  been 
received. 
—July  e.  1990— Region  VIII  sent  a  letter 
to  the  State  commenting  on  what  the 
Region  considered  to  be  needed 
revisions  to  the  State's  Basic 
Standards  and  Methodologies.  In  the 
letter,  the  Region  again  advised  the 
State  that  the  current  toxics 


provisions  of  the  Basic  Standards  and 
Methodologies  were  incomplete  and 
subject  to  the  federal  promulgation. 
The  letter  explained  the  Agency's 
approach  to  the  upcoming 
promulgation,  and  the  proposed 
regulatory  language  and  criteria 
values  to  be  promulgated  were 
enclosed  for  State  review. 

— July  12, 1990 — ^In  a  memorandum  to 
the  State.  Region  VIII  provided 
additional  information  on  compliance 
with  the  toxic  requirements  and  the 
upcoming  federal  promulgation.  The 
memorandum  included  a  listing  of 
EPA  published  and  modified  toxics 
criteria  which  could  be  used  in 
proposing  needed  amendments  to  the 
existing  toxics  provisions  in  the  Basic 
Standards  and  Methodologies 
(modified  criteria  were  based  on  the 
most  recent  information  in  IRIS). 

—August  13, 1990— Region  VIII  sent  an 
improved  version  of  the  toxics  criteria 
chart  to  the  State  staff. 

—September  19, 1990.  Region  VIII  sent 
to  the  State  a  "strawman"  data 
analysis  which  provided  stream- 
specific  information  regarding  the 
priority  toxic  pollutants  that  may 
require  adoption  of  criteria  to  satisfy 
the  option  2  full  compliance 
requirements  of  section  303(c)(2)(B). 

—February  21. 1991.  The  State  proposed 
amendments  to  the  Basic  Standards 
and  Methodologies  for  its  July 
triennial  review  hearing.  Ilie 
proposed  amendments  include:  (1) 
Revisions  and  additions  to  the 
existing  aquatic  life  criteria,  and  (2) 
application  of  EPA's  human  health 
criteria  to  all  class  1  waters  and  any 
class  2  waters  which  provide  an 
exposure  pathway  via  consumption  of 
contaminated  aquatic  organisms  and/ 
or  drinking  water. 

—May  21, 1991.  Region  VIA  sent  •  letter 
to  the  State  detailing  three 
deflciencies  in  the  State's  February  21. 
1991  proposed  revisions  to  the  Basic 
Standards  and  Methodologies:  (1) 
Failure  to  explain  why  health-based 
standards  applicable  to  water  supply 
segments  were  not  included  for  more 
than  40  priority  toxic  pollutants 
addressed  by  section  304(a)  guidance, 
(2)  failure  to  explain  why  health- 
based  standards  applicable  to  aquatic 
life  segments  were  not  included  for 
more  than  20  priority  toxic  pollutants 
addressed  by  section  304(a)  guidance, 
and  (3)  failure  to  fmally  resolve  within 
the  Basic  Standards  and 
Methodologies  the  applicability  of:  (a) 
The  numeric  aquatic  hfe  and  human 
health  standards  for  inorganics,  ^nd 
(b)  certain  human  health  numeric 
standards  (i.e.,  those  that  address 
human  exposure  from  water  and  fish 


cmisumption)  for  organics.  The  Region 
VIII  letter  notified  the  State  that  these 
deficiencies  would  need  to  be 
addressed  to  satisfy  the  full 
compliance  requirements  and  to 
ensure  that  Colorado  would  not  be 
affected  by  the  Federal  section 
303(c)(2)(B]  promulgation. 

-July  1, 1991.  The  Slate  held  a  public 
hearing  on  the  proposed  standards 
revisions.  At  the  hearing.  EPA 
submitted  written  testimony  that 
identified  the  specific  issues  and 
options  related  to  section  303(c)(2)(B) 
compliance. 

—August  20, 1991.  In  a  letter  to  the 
State,  EPA  Region  VIII  approved  the 
August  17, 1989  toxics  criteria  adopted 
by  Colorado  as  partially  fulfilling  the 
requirements  of  section  303(c)(2)(BJ. 
The  letter  clearly  indicated  that 
additional  State  action  would  be 
required  to  achieve  full  compliance. 

—October  8. 1991.  The  State  Water 
Quality  Control  Commission  adopted 
additional  numeric  criteria  for  priority 
toxic  pollutants,  including  criteria  for 
all  such  toxics  addressed  by  EPA 
section  304(a)  criteria  guidance.  The 
adopted  standards  were  intended  to 
resolve  all  issues  related  to  section 
303(c)(2)(B)  compliance.  Because  EPA 
has  not  yet  had  sufficient  opportunity 
to  review  and  approve  these 
standards,  today's  proposal  is  based 
on  the  standards  previously  adopted 
by  the  State  on  August  17,  1969. 

This  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full    ° 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  For  example,  to  fully 
protect  aquatic  life  uses  from  the 
impacts  of  inorganic  priority  toxic 
pollutants  (including  metals).  EPA 
proposes  to  promulgate  aquatic  life 
criteria  for  only  those  particular 
segments  and  inorganic  substances  for 
which  State  aquatic  life  criteria  have  not 
been  applied.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
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Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data'for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B].  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
These  efforts  represent  evidence  of 
the  State's  recognition  of  the  need  for 
numeric  criteria  for  these  priority 
toxic  pollutants. 
— Presence  in  surface  waters  of  the 
State  of  priority  poUutaQtaiof  which 
suHicient  State  numericcriteria  (lave 
not  been  adopted,  ba^ed  on  »«rface 
water  monitoring  data^^nSff  ORET. 
— Discharge  to  surface  wafers  of  priority 
pollutants  for  which  sufTicient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  data  base  and/or 
the  Permit  Compliance  System  data 
base. 

North  Dakota  has  not  been  included 
in  today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria  in 
response  to  the  section  303(c)(2)(B) 
requirement  and  received  full  EPA 
approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 
—May  1. 1989.  North  Dakota  completed 
its  triennial  review  and  revised  the 
State's  standards.  The  revised 
standards  were  submitted  to  EPA  for 
review  on  September  20. 1989.  The 
revised  standards  included  new 
numeric  criteria  for  some  of  the 
priority  toxic  pollutants;  however,  not 


all  of  the  priority  toxic  pollutants  for 
which  EPA  has  developed  304(a] 
criteria  were  included  in  the  revised 
State  rule. 

—January  17, 1990.  Region  VIII  sent  a 
letter  to  the  State  explaining  the 
requirements  for  full  compliance  with 
section  303(c)(2)(B).  The  letter 
explained  that  the  burden  was  on  the 
State  to  demonstrate  that  additional 
criteria  beyond  those  already  adopted 
were  not  needed. 

— February  7. 1990.  In  a  letter  from  the 
North  Dakota  Water  Supply  and 
Pollution  Control  Division  to  EPA 
Region  VIII.  North  Dakota  notified 
EPA  that  it  intended  to  meet  the  full 
compliance  requirements  by  way  of 
option  1  (i.e..  an  option  1  approach  as 
described  in  EPA's  December  12, 1988 
guidance  document  and  the  Region's 
January  17, 1990  letter  to  the  State). 

^uly  12, 1990.  In  a  memorandum  to  the 
State,  Region  VIII  provided  additional 
information  on  compliance  with  the 
toxics  requirements  and  the  upcoming 
federal  promulgation.  The 
memorandum  included  a  listing  of 
EPA  published  and  modified  toxics 
criteria  which  could  be  used  in 
proposing  needed  amendments  to  the 
existing  toxics  provisions  in  the  State 
standards  (modified  criteria  were 
based  on  the  most  recent  information 
in  IRIS). 

—August  13. 1990.  Region  VIII  sent  an 
improved  version  of  the  toxics  criteria 
chart  to  the  State  staff. 

—October  16, 1990.  The  Region 
approved  the  previously  adopted 
State  standards  as  partially  fulfilling 
the  section  303(c](2](B]  requirements 
and  notified  the  State  that  the 
standards  would  be  considered 
incomplete  pending  completion  of  the 
full  compliance  requirements.  The 
Regional  WQS  review  letter  also 
notified  the  State  that  the  incomplete 
portions  of  the  State  rule  would  be 
subject  to  the  proposed  federal 
promulgation. 

—November  15. 1990.  North  Dakota 
adopted  additional  standards  for  the 
priority  toxic  pollutants.  The  amended 
standards  include  criteria  for  all  of  the 
priority  pollutants  for  which  EPA  has 
published  304(a)  criteria  plus 
additional  criteria  based  on  the  most 
recent  information  in  EPA's  IRIS  data 
base.  The  amended  standards  meet 
the  requirements  for  full  compliance 
with  section  303(c)(2)(B).  The 
amended  standards  became  effective 
February  1, 1991,  and  the  standards 
were  submitted  by  the  State  for  EPA 
review  and  approval  on  February  25, 
1991. 

—March  a  1991.  Region  VIII  approved 
the  amended  State  water  quality 


standards  and  advised  the  State  that 
the  amended  standards  met  the  full 
compliance  requirements  of  section 
303(c)(2)(B). 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B]  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

South  Dakota  has  not  been  included 
in  today's  proposed  rulemakingbecause 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  393(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

South  Dakota's  actions  to  respond  to 
the  1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

—October  8, 1987.  South  Dakota 
completed  its  triennial  review  and 
revised  the  State's  Standards.  The 
revised  Standards  were  submitted  to 
EPA  for  review  on  May  5, 1989.  The 
revised  Standards  included  a 
reference  to  EPA's  Water  Ouality 
Criteria.  1986  as  the  numeric  criteria 
incorporated  in  State  Standards; 
however,  the  State  did  not  include  or 
identify  certain  information  needed  to 
distinguish  which  specific  EPA  criteria 
had  been  adopted  as  State  Standards. 

—January  17, 1990.  Region  VIII  sent  a 
letter  to  the  State  explaining  the 
requirements  for  full  compliance  with 
section  303(c)(2)(B).  The  letter 
explained  that  incorporation  of  EPA's 
national  criteria  into  State  Standards 
by  reference  to  EPA's  Quality  Criteria 
for  Water,  1986  was  acceptable; 
however,  such  a  reference  would  have 
to  include  sufficient  information  to 
identify  the  specific  numeric  criteria 
which  comprised  State  Standards.  The 
needed  information  was  not  provided 
prior  to  today's  proposal. 

—February  13. 1990.  Region  VIII  sent  a 
letter  to  the  State  further  explaining 
the  issues  that  would  have  to  be 
clarified  before  the  Region  would  be 
able  to  grant  final  approval  of  the 
toxics  portion  of  the  State  water 
quality  standards. 

— March  8, 1990.  South  Dakota  further 
amended  the  State  Standards  to 
clarify  the  role  of  the  Department  of 
Natural  Resources  in  applying  the 
criteria  in  Quality  Criteria  for  Water, 
1986:  however,  the  new  amendments 
did  not  address  the  specific 
information  needed  to  satisfy  the  full 
compliance  requirements  for  section 
303(c)(2)(B). 

—July  12, 1990.  Region  VIII  sent 
additional  information  to  the  State  on 
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compliance  with  the  toxics 
requirements  and  the  upcoming 
federal  promulgation,  llie 
memorandum  included  a  listing  of 
EPA  published  and  modified  toxics 
criteria  which  could  be  used  in 
proposing  needed  amendments  to  the 
existing  toxics  provisions  in  the  State 
standards  (modified  criteria  were 
based  on  the  most  recent  information 
in  IRIS). 
—August  13, 1900.  Region  VIII  sent  an 
improved  version  of  the  toxics  criteria 
chart  to  the  State  staff. 
—November  6, 1990.  Region  VIII  sent 
additional  information  to  the  State 
further  delineating  the  specific 
application  information  that  would  be 
needed  to  acnieve  approval  of  the 
toxics  provisions  of  the  water  quality 
standards,    i 
— March  6,  199ll.  In  a  letter  from  the 
Division  of  Environmental  Regulation, 
South  Dakot^  provided  a  complete 
interpretatioh  of  the  toxics  control 
provisions  in  section  74:03:02:14,  the 
section  of  the  South  Dakota  water 
quality  standards  which  incorporates 
EPA's  Quality  Criteria  for  Water,  1986 
by  reference.  The  State's  letter 
included  a  listing  of  the  specific 
criteria  which  are  considered  to  be 
standards  of  the  State.  The  list 
included  all  of  the  published  304(a) 
criteria  and  identified  the  uses  to 
which  the  criteria  applied. 
— March  13. 1991.  The  Region  approved 
the  adopted  State  criteria  as  fulfilling 
the  section  303(c)(2)(B)  requirements. 
If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Utah  has  not  been  included  in  today's 
proposed  rulemaking  because  the  State 
has  adopted  revised  criteria  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 
—April  21, 1988.  Utah  completed  its 
triennial  review  and  revised  the 
State's  standards.  The  revised 
standards  were  submitted  to  EPA  for 
review  on  February  10, 1989.  The 
revised  standards  included  new 
numeric  criteria  for  some  of  the 
priority  toxic  pollutants  for  which 
EPA  has  developed  304(a)  criteria 
were  included  in  the  revised  State 
rule. 
—January  17. 1990.  Region  VIII  sent  a 
letter  to  the  State  enplaning  the 


requirements  for  full  compliance  with 
section  303(c)(2)(B).  The  letter 
explained  that  the  burden  was  on  the 
State  to  demonstrate  that  additional 
criteria  beyond  those  already  adopted 
were  not  needed. 

—January  31. 1990.  In  a  letter  from  the 
Utah  Bureau  of  Water  Pollution 
Control  to  EPA  Region  VIII,  Utah 
notified  EPA  that  it  intended  to  meet 
the  full  compliance  requirements  by 
way  of  option  1  (i.e.,  an  option  1 
approach  as  described  in  EPA's 
December  12, 1988  guidance  document 
and  the  Region's  January  17, 1990 
letter  to  the  State). 

— July  12. 1990.  In  a  memorandum  to  the 
State.  Region  VIII  provided  additional 
information  on  compliance  with  the 
toxics  requirements  and  the  upcoming 
federal  promulgation.  The 
memorandum  included  a  listing  of 
EPA  published  and  modified  toxics 
criteria  which  could  be  used  in 
proposing  needed  amendments  to  the 
existing  toxics  provisions  in  the  State 
standards  (modified  criteria  were 
based  on  the  most  recent  information 
in  IRIS). 

—August  13. 1990.  Region  VIII  sent  an 
improved  version  of  the  toxics  criteria 
chart  to  the  State  staff. 

—November  29. 1990.  The  Region 
approved  the  previously  adopted 
State  standards  as  partially  fulfilling 
the  section  303(c)(2)(B)  requirements 
and  notified  the  State  that  the 
standards  would  be  considered 
incomplete  pending  completion  of  the 
full  compliance  requirements.  The 
Regional  water  quality  standards 
review  letter  also  notified  the  State 
that  the  incomplete  portions  of  the 
State  rule  would  be  subject  to  the 
provisions  of  the  proposed  federal 
promulgation. 

— January  18. 1991.  Utah  adopted 
additional  standards  for  the  priority 
toxic  pollutants.  The  amended 
standards  include  criteria  for  all  of  the 
priority  pollutants  for  which  EPA  has 
published  304(a)  criteria.  The 
amended  standards  meet  the 
requirements  for  full  compliance  with 
section  303(c)(2)(B).  The  amended 
standards  were  submitted  by  the 
State  for  EPA  review  and  approval  on 
February  13, 1991. 

— March  8. 1991.  Region  VIII  approved 
the  amended  State  water  quality 
standards  and  advised  the  State  that 
the  amended  standards  met  the  full 
compliance  requirements  of  section 
303(c)(2)(B). 
If  additional  information  is  submitted 

during  the  public  comment  period 

asserting  that  the  State  has  not  fully 

complied  with  section  303(c)(2)(B)  it  will 


be  necessary  at  that  time  to  respond  to 

those  comments  and  reevaluate  the 

Agency's  determination  of  full 

compliance. 
Wyoming  has  not  been  included  in 

today's  proposed  rulemaking  because 

the  State  has  adopted  revised  criteria  in 

response  to  the  section  303(c)(2)(B) 

requirement  and  received  full  EPA 

approval. 
The  State's  response  to  the  1987 

section  303(c)(2)(B)  requirement  can  be 

summarized  as  follows: 

— January  17, 1990.  Region  VIII  sent  a 
letter  to  the  State  explaining  the 
requirements  for  full  compliance  with 
section  303(c)(2)(B).  The  letter 
explained  that  the  burden  was  on  the 
State  to  demonstrate  that  additional 
criteria  beyond  those  already  adopted 
were  not  needed. 

— February  12. 1990.  In  a  letter  from  the 
Wyoming  Water  Quality  Division  of 
the  Department  of  Environmental 
Quality.  Wyoming  notified  EPA  that  it 
intended  to  meet  the  full  compliance 
requirements  by  way  of  option  1  (i.e.. 
an  option  1  approach  as  described  in 
EPA's  December  12. 1988  guidance 
document  and  the  Region's  January 
17. 1990  letter  to  the  State). 

—May  29, 1990.  Region  VIII  provided 
written  comments  for  the  Wyoming 
Environmental  Quality  Council 
triennial  review  hearing.  The  Region's 
comments  further  explained  the 
requirements  for  full  compliance  with 
section  303(c)(2)(B). 

— July  12. 1990.  In  a  memorandum  to  the 
State,  Region  VIII  provided  additional 
information  on  compliance  with  the 
toxics  requirements  and  the  upcoming 
federal  promulgation.  The 
memorandum  included  a  listing  of 
EPA  published  and  modified  toxics 
criteria  which  could  be  used  in 
proposing  needed  amendments  to  the 
existing  toxics  provisions  in  the  Slate 
standards  (modified  criteria  were 
based  on  the  most  recent  information 
in  IRIS). 

—July  19, 1990.  Region  VIII  provided 
additional  written  comment  to  the 
Wyoming  Environmental  Quality 
Council.  The  Region's  comments 
provided  further  information  on  the 
toxics  requirements,  including  specific 
lists  of  published  and  modified 
criteria  for  the  priority  pollutants 
which  would  meet  the  full  compliance 
requirements. 

— August  13, 1990.  Region  VIII  sent  an 
improved  version  of  the  toxics  criteria 
chart  to  the  State  staff. 

— October  3. 1900.  Wyoming  adopted 
additional  standards  for  the  priority 
toxic  pollutants.  The  amended 
standards  include  criteria  for  all  of  the 
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priority  pollutants  for  which  EPA  has 
published  304(a)  criteria  plus 
additional  criteria  based  on  the  most 
recent  information  in  EPA's  IRIS  data 
base.  The  amended  standards  meet 
the  requirements  for  full  compliance 
with  section  303(cH2)(B).  The 
amended  standards  became  effective 
November  29, 1990,  and  the  standards 
were  submitted  by  the  State  for  EPA 
review  and  approval  on  December  24, 
1990.  Clarification  of  the  legal 
standing  of  the  newly  adopted  rule 
was  provided  with  a  memorandum 
from  the  State  dated  January  12. 1901. 
— March  8. 1991.  Region  VIII  approved 
the  amended  State  water  quality 
standards  and  advised  the  State  that 
the  amended  standards  met  the  full 
compliance  requirements  of  section 
303(c)(2)(B). 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  to  respond  to  those 
comments  and  reevaluate  the  Agency's 
determination  of  full  compliance. 

Montana  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria  in 
response  to  the  section  303(c)(2)(B) 
requirement  and  received  full  EPA 
approval.  The  State's  response  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

—September  23, 1988.  The  State  adopted 
fmal  water  quality  standards  which 
included  numeric  criteria  for  the 
priority  toxic  pollutants  (by  reference 
to  EPA's  Quality  Criteria  for  Water, 
1988  through  update  #2  1987  including 
supporting  information). 

— December  9, 1988.  The  State  submitted 
the  adopted  water  quality  standards 
with  a  State  Attorney  General 
certification  to  EPA  for  approval/ 
disapproval. 

—March  a  1989.  EPA  approved  the 
portion  of  the  revised  State  water 
quality  standards  which  responded  to 
the  requirements  of  section 
303(c)(2)(B)  (other  portions  of  the 
revised  standards  were  disapproved). 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  the  State  has  not  fully 
complied  with  section  303(c)(2)(B)  it  will 
be  necessary  to  respond  to  those 
comments  and  reevaluate  the  Agency's 
determination  of  full  compliance. . 

Region  9 

American  Samoa  has  not  been 
included  in  today's  proposed  rulemaking 
because  it  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 


to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

American  Samoa's  response  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
— January  1990.  American  Samoa 
submitted  draft  water  quality 
standards  revisions  to  EPA  and  the 
pubhc  for  review. 
— February  1990.  American  Samoa  held 
a  public  hearing  on  its  proposed  water 
quality  standards  revisions. 
—September  7. 1990.  The  American 
Samoa  Environmental  Commission 
adopted  its  proposed  water  quality 
standards  revisions  which  include 
numeric  criteria  for  priority  toxic 
pollutants. 
—September  2a  1990.  American  Samoa 
submitted  the  adopted  water  quality 
standards  to  EPA  for  approval/ 
disapproval. 
— September  25. 1990.  American  Samoa 
submitted  the  State  Attorney  General 
certification. 
— September  27. 1990.  EPA  approved  the 
revised  American  Samoa  water 
quality  standards,  including  full 
approval  of  the  revised  numeric 
criteria  for  priority  pollutants. 
EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
American  Samoa  on  September  27, 1990 
based  on  a  determination  that  the 
criteria  are  consistent  with  option  1  of 
the  December  12. 1988  section 
303(c)(2)(B)  guidance  document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  American  Samoa  has  not 
fully  complied  with  section  303(c)(2)(B], 
it  will  be  necessary  at  that  time  to 
respond  to  those  comments  and 
reevaluate  the  Agency's  determination 
of  full  compliance. 

Arizona  is  included  in  today's 
proposal  because,  although  the  State 
adopted  numeric  criteria  for  some 
priority  toxic  pollutants  before  the  1987 
amendments,  the  State  has  not 
completed  a  review  of  their  numeric 
criteria  for  priority  toxic  pollutants  in 
response  to  the  statutory  requirement 
and  EPA  has  reason  to  believe  that  at 
least  some  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B).  Therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(cK2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 


—Late  1988.  The  State  submitted  a 
series  of  discussion  papers  to  EPA 
and  the  public 
-June  7. 198a  The  State  submitted  draft 
water  quahty  staiidards  revisions  to 
EPA  for  review  prior  to  issuing 
proposed  standards  for  public 
comment. 
—December  11. 1989.  The  State 
transmitted  a  Surface  Water  Quality 
Standards  Triennial  Review  Briefing 
Book,  dated  December  8, 1969,  to  EPA 
and  the  public. 
—February  15, 1990.  The  State 
submitted,  to  EPA  and  the  public, 
draft  proposed  revisions  to  its  Surface 
Water  Quality  Standards. 
—March  16, 1900.  The  State  submitted 
Proposed  Surface  Water  Quality 
Standards  Rules  to  EPA  and  the 
public. 
—During  1968-9a  the  State  held  several 
public  meetings  and  roundtables 
regarding  the  proposed  water  quality 
standards. 
— October  26, 1990.  Arizona  prepared 
revised  draft  water  quality  standards 
which  were  released  for  comment 
October  29, 1990. 
— December  14. 1990.  EPA  provided 

written  comments  to  the  States. 
— January  15. 1991.  Arizona  prepared  a 
re-draft  of  the  water  quality  standards 
for  review  and  comment. 
—February  13, 1991.  EPA  provided 
written  comments  to  the  States. 
—May  8, 1991.  Arizona  approval  by  the 
Governor's  Regulatory  Review 
Council  on  May  7, 1991  of  the 
Navigable  Water  Quality  Standards 
proposed  rules  and  the  Economic 
Impact  Statement 

Also  announced  the  schedule  of  oral 
proceedings  and  availability  of  the 
proposed  rules. 

Today's  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  included  in 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  the  \  131.36(b) 
criteria  where  any  previously-approved 
State  criteria  are  insufficiently  stringent 
to  fully  protect  all  designated  uses,  or 
where  such  previously-approved  State 
criteria  are  not  applicable  to  all  waters 
with  relevant  State  designated  uses. 
EPA  invites  public  comment  regarding 
any  specific  priority  pollutants  or  water 
bodies  for  which  Federal  criteria  may 


Federal  Register  /  Vol.  56,  No.  223  /  Tuesday,  November  19.  1991  /  Proposed  Rules 58473 


not  be  necessary  to  protect  State 
designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  speciHc  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  section  303(c)(2)(B)  criteria.  For 
most  priority  toxic  pollutants,  however, 
available  data  on  the  discharge  and 
presence  of  such  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reaaonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  section  303(c)(2)(B)  criteria  are 
necessary  may  be  summarized  as 
follows: 

— Priority  toxic  pollutants  on  the  Slate 
Section  304(1)  lists  (as  updated),  and 
supporting  documentation,  for  which 
State  criteria  have  not  been  adopted 
and  approved,  including  metals, 
dioxin,  and  some  organics. 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  126  priority  toxic 
pollutants.  These  efforts  represent 
evidence  of  the  State's  recognition  of 
the  need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 
— STORET  data  indicating  the  presence 
in  surface  waters  of  a  majority  of  the 
priority  toxic  pollutants  which  are  not 
covered  with  approved  State  criteria. 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database, 

California  is  included  in  today's 
proposal  because,  although  the  State  has 
completed  a  review  and  adopted 
numeric  criteria  for  some  priority  toxic 
pollutants  for  some  waters  in  response 
to  the  statutory  requirement.  EPA  has 
reason  to  believe  that  at  least  some 


additional  criteria  are  necessary  to 
comply  with  section  303(c)(2)(B). 
Therefore,  EPA  has  determined  for 
purposes  of  today's  proposed 
rulemaking  that  the  State  is  not 
currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

For  ocean  waters,  the  State  adopted 
revised  criteria  on  March  22, 1990,  and 
EPA  fully  approved  those  criteria  on 
June  23, 1990.  Regarding  inland  waters 
and  bays  and  estuaries,  the  State 
adopted  numeric  criteria  for  some 
priority  toxic  pollutants  before  the  1987 
amendments  and  a  few  site  specific 
criteria  since  1987.  Included  among 
these  criteria  are  numeric  criteria  for 
copper,  cadmium  and  zinc  applicable  to 
the  Sacramento  River  and  its  tributaries 
upstream  of  Hamilton  City  adopted  by 
the  State  on  August  16, 1984,  and 
approved  by  EPA  on  August  7, 1985. 
Since  the  1987  amendments,  the  State 
adopted  numeric  monthly  mean  and 
maximum  criteria  for  selenium  in  the 
San  Joaquin  River  from  the  mouth  of  the 
Merced  River  to  Vemalis  and  monthly 
mean  criteria  in  flows  to  Grasslands 
Water  District,  San  Luis  National 
Wildlife  Refuge,  and  Los  Banos  State 
Wildlife  Area  on  September  21, 1989: 
EPA  approved  these  criteria  on  April  13, 
1990,  and,  at  the  same  time,  disapproved 
selenium  criteria  for  other  locations. 
These  approved  numeric  criteria  comply 
with  section  303(c)(2)(B]  and  are  not 
amended  by  today's  proposed 
rulemaking.  Subsequent  to  these  specific 
efforts,  the  State  completed  a  review  of 
their  numeric  criteria  for  priority  toxic 
pollutants  for  State  inland  waters  and 
bays  and  estuaries  and  transmitted 
them  to  EPA.  EPA  has  reason  to  believe 
that  at  least  some  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B).  In  addition,  several  parties 
have  petitioned  State  Court  to  restrain 
the  SWRCB  from  utilizing  the  standards 
for  inland  waters  and  bays  and 
estuaries. 

The  State's  actions,  regarding  inland 
waters  and  bays  and  estuaries,  to 
respond  to  the  1987  section  303(c)(2)(B) 
requirement  can  be  summarized  as 
follows: 
— October  6, 1989.  The  State  issued  a 

staff  report  proposing  methodologies 

for  development  of  water  quality 

criteria  for  statewide  plans. 
—December  1, 1989.  EPA  submitted 

written  comments  to  State  on  its 

proposed  methodology. 
— January  29, 1990.  The  State  issued 

draft  water  quality  standards  for 


inland  surface  waters  and  enclosed 
bays  and  estuaries  for  EPA  and  public 
review. 

—February  28  and  March  5. 1990,  Thp 
State  held  public  hearings  on 
proposed  standards  revisions. 

—March  29, 1990.  EPA  submitted 
written  comments  to  the  State  on 
proposed  standards  revisions. 

—August  16. 1990.  The  State  held  a 
public  workshop  on  development  and 
implementation  of  standards  for 
agricultural  drains  and  ephemeral 
streams.  (EPA  testified.) 

—August  22. 1990.  EPA  submitted 
written  comments  to  the  Slate  on 
development  and  implementation  of 
standards  for  agricultural  drains  and 
ephemeral  streams. 

—November  2, 1990.  The  State  issued 
revised  draft  water  quality  standards 
for  EPA  and  public  review. 

—December  7, 1990.  EPA  submitted 
written  comments  on  the  revised  draft 
water  quality  standards. 

—December  10, 1990.  The  State  held  a 
hearing  on  the  revised  draft 
standards.  (EPA  testified.) 

—February  8, 1991.  EPA  provided 
written  comments  to  the  State  re:  the 
agricultural  drains  section  of  the 
Inland  Surface  Waters  Plan. 

—March  26, 1991.  The  State  issued 
drafts  of  the  Statewide  Water  Quality 
Control  Plans  for  Inland  Surface 
Waters  and  Enclosed  Bays  and 
Estuaries. 

-March  27, 1991.  EPA  provided  written 
comments  to  the  San  Francisco  Bay 
Regional  Water  Quality  Control  Board 
re:  proposed  interim  objectives  for 
toxic  pollutants  in  the  South  Bay. 

—April  10, 1991.  EPA  provided  written 
comments  to  the  State  re:  The 
Statewide  Water  Quality  Control 
Plans  for  Inland  Surface  Waters  and 
Enclosed  Bays  and  Estuaries. 

—April  10. 1991.  EPA  provided  written 
comments  to  the  State  re:  EPA's 
position  on  how  to  proceed  with 
dioxin  related  programs. 

—April  11. 1991.  The  State  adopted  the 
Statewide  Waters  Quality  Control 
Plans  for  Inland  Surface  Water  and 
Enclosed  Bays  and  Estuaries. 

—May  10, 1991.  The  State  transmitted  to 
EPA  the  Statewide  Waters  Quality 
Control  Plans  for  Inland  Surface 
Water  and  Enclosed  Bays  and 
Estuaries. 
Today's  proposed  rulemaking  would 

Federally  promulgate  the  criteria 

necessary  to  bring  the  State  into  full 

compliance  with  section  303(c)(2)(B).  To 

fully  protect  State  designated  uses,  and 

to  ensure  that  the  required  criteria  arp 

adopted,  EPA  proposes  to  uppiy  broad  y 

the  criteria  in  proposed  S  131.36(b).  At  u 
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minimuni.  EPA  proposes  to  apply,  to  all 
State  inland  waters  and  bays  and 
estuaries,  the  criteria  in  proposed 
§  13L36(b)  for  all  priority  toxic 
pollutants  which  are  not  included  in 
EPA  approved  State  criteria.  EPA  also 
proposes  to  promulgate  section 
303(c)(2KB)  criteria  for  priority  toxic 
pollutants  where  any  previously- 
approved  State  criteria  are  insufficiently 
stringent  to  fully  protect  all  designated 
uses,  or  where  such  previously- 
approved  State  criteria  are  not 
applicable  to  all  waters  with  relevant 
State  designated  uses.  EPA  invites 
public  comment  regarding  any  specific 
priority  pollutants  or  water  bodies  for 
which  Federal  criteria  may  not  be 
necessary  to  protect  State  designated 
uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  additional  Federal 
criteria  are  necessary  to  protect 
designated  uses.  This  determination  is 
supported  by  information  in  the  record 
which  demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  section  303(c](2)(B)  criteria.  For 
most  priority  toxic  pollutants,  however, 
available  data  on  the  discharge  and 
presence  of  such  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  section  303tc)(2){B)  criteria  are 
necessary  may  be  summari7ed  as 
follows: 

— priority  toxic  pollutants  discussed  in 
the  State  Section  304(1)  lists,  and 
supporting  documentation,  for  which 
State  criteria  have  not  been  adopted 
and  approved,  including  metals, 
dioxin,  and  some  organics. 

— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants  for  inland  waters  and 
bays  and  estuaries,  as  described 
above.  The  State  has  completed 
efforts  to  adopt  new  or  revised 
chemical-specinc  numeric  criteria  for 
68  priority  toxic  pollutants.  These 
efforts  represent  evidence  of  the 
State's  recognition  of  the  need  for 


numeric  criteria  for  these  priority 
toxic  pollutants. 
— STORET  data  indicating  the  presence 
in  inland  waters  and  bays  and 
estuaries  of  priority  toxic  pollutants 
which  arc  not  covered  with  approved 
State  criteria  (e.g.,  detection  of  more 
than  40  priority  toxic  pollutants  in  the 
water  column). 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 

The  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  is  included  in 
today's  proposal  because,  although  the 
State  adopted  numeric  criteria  for  some 
priority  toxic  pollutants  before  the  1987 
amendments,  the  State  has  not 
completed  a  review  of  their  numeric 
criteria  for  priority  toxic  pollutants  in 
response  to  the  statutory  requirement 
and  EPA  has  reason  to  believe  that  at 
least  some  additional  criteria  are 
necessary  to  comply  with  section 
303(c){2KB).  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

The  Commonwealth's  actions  to 
respond  to  the  1987  section  303(c)(2)(B) 
requirements  can  be  summarized  as 
follows: 

— March  22. 1990.  The  Commonwealth 
transmitted  a  letter  to  EPA  indicating 
that  its  water  quality  standards 
revision  process  had  been  delayed. 
—March  28, 1991.  CNMI  submitted  draft 
water  quality  standards  revisions  to 
EPA  for  review. 
— May  22, 1991.  EPA  provided  comments 
to  CNMI  re:  the  draft  revised 
standards. 

Today's  proposed  rulemaking  would 
Federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
comphance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  §  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  included  in 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  the  §  131.36(b) 
criteria  where  any  previously-approved 
State  criteria  are  insufficiently  stringent 
to  fully  protect  all  designated  uses,  or 


where  such  previously-approved  State 
criteria  are  not  applicable  to  all  waters 
with  relevant  State  designated  uses. 
EPA  invites  public  comment  regarding 
any  specific  priority  pollutants  or  water 
bodies  for  which  Federal  criteria  may  ji 
not  be  necessary  to  protect  State  ' 

designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble,  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufTicient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which  J 

demonstrates  that  priority  toxic  ' 

pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 

—CNMI  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
CNMI  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  108  priority  toxic 
pollutants.  These  efforts  represent 
evidence  of  the  CNMl's  recognition  of 
the  need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 

— STORET  data  indicating  the  presence 
in  CNMI  waters  of  priority  toxic 
pollutants  which  are  not  covered  with 
approved  CNMI  criteria. 

Cuam  has  not  been  included  in 
today's  proposed  rulemaking  because 
Cuam  has  adopted  revised  criteria  for 
priority  toxic  pollutants  in  response  to 
the  section  303(c)(2)(B)  requirement  and 
received  full  EPA  approval. 

Guam's  response  to  the  1987  section 
303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 

— ]uly  2. 1967.  Guam  adopted  revised 
water  quality  standards  which  include 
numeric  criteria  for  priority  toxic 
pollutants. 
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— August  1967.  Cuam  submitted  the 
adopted,  water  quality  standards  with 
an  Attorney  General  certification  to 
EPA  for  approval/disapproval. 
—September  30, 1987.  EPA  approved  the 
revised  Cuam  water  quality 
standards,  including  full  approval  of 
the  revised  numeric  criteria  for 
priority  toxic  pollutants.  EPA  fuHy 
approved  the  criteria  for  priority  toxic 
pollatanti  adopted  by  Cuam  on  fuly  2, 
1967,  It  has  been  determined  since 
that  time  that  the  criteria  are 
consislent  with  option  1  of  the 
December  12, 1988  section  303(c)(2)(B) 
guidance  document. 
If  additional  information  ia  submitted 
during  the  public  comment  period 
asserting  that  Guam  has  not  fully 
complied  with  section  303(c)(2)(B).  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Hawaii  is  included  in  today's  proposal 
because,  although  the  State  has 
completed  a  review  and  adopted 
numeric  criteria  for  some  priority  toxic 
pollutants  in  response  to  the  statutory 
requirement.  EPA  has  reason  to  believe 
that  at  least  some  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B).  Therefore.  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
30a(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirements 
can  be  summarized  as  follows: 
—January  a.  1990.  The  State  adopted 

revised  criteria. 
— February  9. 199a  Hawaii  submitted 
the  adopted  water  quality  standards 
with  a  State  Attorney  General 
certification  to  EPA  for  approval/ 
disapprovfd. 
—May  9. 1900.  EPA  approved  Hawaii's 
wate.-  quality  standards  noting  that 
omission  of  human  health  limits  for 
five  toxic  metals  precluded  full 
satisfaction  of  the  section  303(c)(2XB) 
requirement. 
—May  29, 199a  The  State  responded  to 
the  EPA  approval  indicating  {^ans  to 
adopt  human  health  bmits  for  the  Bve 
toxic  metals. 
-July  13. 19Qa  EPA  clarified  portions  of 
the  May  1990  approval  letter. 
Because  the  State  hat  adopted  criteria 
for  priority  toxic  pollutants  using  an 
option  I  approach  as  described  in  EPA's 
December  12. 1988  guidance  document 
EPA  is  taking  an  approach  of  proposing 


criteria  for  all  remaining  priority  toxic 
pollutants  which  have  been  the  subject 
of  section  30i(a)(l)  criteria 
recommendations.  EPA  believes  that  the 
discharge  or  presence  of  these  priority 
toxic  pollutants  can  reasonably  be 
expected  to  interfere  with  designated 
uses  in  the  State  and  that  Federal 
criteria  tfierefore  are  necessary  to 
protect  Hawaii  designated  uses.  This 
conchisfon  is  based  on  the  following 
information  in  the  record: 
— priority  toxic  pollutants  on  the  State 
section  3M(1)  lists  for  which  State 
criteria  have  not  been  adopted  and 
approved,  inchiding  these  metals, 
— S'TORBTdata  indicating  the  presence 
in  sorface  waters  of  these  priority 
toxic  pollutants. 
Nevada  is  included  in  today's 
proposal  because,  although  the  State 
has  completed  a  review  and  adopted 
numeric  criteria  for  some  priority 
toxic  polhitants  in  response  to  the 
statutory  requirement,  EPA  has 
reason  to  believe  that  at  least  some 
additional  criteria  are  necessary  to 
comply  with  section  303(c)(2)(B), 
Therefore,  EPA  has  determined  for 
purposes  of  today's  proposed 
rulemaking  that  the  State  is  not 
currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not 
adopted  water  qaatity  standards  i 

consistent  with  section  303(c)(2KB)      I 
which  have  been  fully  approved  by 
the  appropriate  EPA  Regional 
Administrator, 

The  State's  actions  to  respond  to  the 
1987  section  303(cH2)(B)  requirement 
can  be  summarized  as  followr. 
— May  24. 1988.  The  State  held  a  public 
hearing  on  it's  proposed  water  quality 
standards  revisions.  ^ 

—September  12  1988.  The  State 
submitted  draft  water  quality 
standards  revisions  to  EPA  and  the 
public  for  review. 
— September  20. 1988.  EPA  provided 
comments  to  Nevada  regarding  its 
proposed  water  quality  standards  for 
toxics. 
—October  21, 1988.  The  State  submitted 
revisions  to  the  Nevada  toxic  material 
definition  and  bioassay  procedures  to 
EPA  and  the  public  for  review. 
—November  10. 198a  The  Slate  held  a 
public  hearing  on  its  proposed  water 
quality  standards  revisions, 
—November  29, 1968.  The  State  held  a 
public  hearing  on  its  proposed  water 
quality  standards  revisions. 
(Revisions  to  the  definition  of  "toxic" 
were  adopted  following  this  hearing.) 
—May  31. 1969.  The  SUte  submitted 
draft  water  quality  standards 
revisions  to  EPA  and  the  public  for 
review. 


— June  22. 1969.  EPA  provided  comments 
to  Nevada  regarding  its  proposed 
standards  for  toxics. 
—August  a.  196a  The  State  suborutted 
draft  water  quality  standards 
revisions  to  EPA  and  the  public  for 
review. 
—August  22, 1960.  The  SUte  submitted 
draft  water  quality  standards 
revisions  and  rationale  to  EPA. 
—September  18. 1986.  EPA  provided 
comments  on  Nevada's  proposed 
water  quality  standards  for  toxics. 
—September  27. 1989.  The  State  held  a 
public  hearing  on  its  proposed  water 
quality  standards  revisions. 
(Revisions  to  the  bioassay 
requirements  as  part  of  the  narrative 
toxics  standard  were  adopted 
following  ibis  bearing.) 
-February  26.  igiXX  The  SUte 
submitted  draft  water  quality 
standards  revisions  to  EPA  and  the 
public  for  review. 
—March  27. 1990.  EPA  provided 
conunents  on  Nevada's  proposed 
February  28^  16B0  toxics  standards. 
—March  28, 196a  The  State  held  a 
public  hearing  on  its  proposed  water 
quality  standards  revisions. 
— May  2. 1990.  EPA  provided  comments 
regarding  the  latest  proposed 
standards  revisions. 
—May  2,  igoa  The  State  adopted  water 
quality  standards  revision  which 
included  some  numeric  criteria  for 
priority  toxic  poUutants. 
— ^August  23. 190a  Stale  transmitted 
approved  water  quality  standards 
revisions  without  a  State  Attorney 
General  Certification  to  EPA  for 
approval/disapproval. 
—September  28,  1990.  The  State 
Attorney  General  certified  the  May  2, 
1990  adoptioiL 
— January  16. 1991.  EPA  approved  in 
part  and  disapproved  in  part 
standards  adopted  by  the  State  and 
notified  them  of  the  actions  they 
needed  to  take  pursuant  to  the 
disapproval  and  that  they  had  not 
fully  satisfied  section  303(c)(2KB). 
—March  14, 1991.  The  State  responded 
to  the  January  1991  approval/ 
disapproval  of  standards. 
Today's  proposed  rulemaking  would 
Federally  prornulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  spply  broadly 
the  criteria  in  proposed  S  131  J6(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  i  131.36(b)  for  all  priority  toxic 
pollutants  whicb  are  not  induded  in 
approved  State  criteria.  EPA  also 
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proposes  to  promulgate  the  i  131.36(b] 
criteria  where  any  previously-approved 
State  criteria  are  tnsufTiciently  stringent 
to  fully  protect  all  designated  uses,  or 
where  such  previously-approved  State 
criteria  are  not  applicable  to  all  waters 
with  relevant  State  designated  uses. 
EPA  invites  public  comment  regarding 
any  specific  priority  pollutants  or  water 
bodies  for  which  Federal  criteria  may 
not  be  necessary  to  protect  State 
designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble.  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However.  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  criteria.  For  most  priority  toxic 
pollutants,  however,  available  data  on 
the  discharge  and  presence  of  such 
pollutants  are  spatially  and  temporally 
limited.  Nevertheless,  EPA  beheves  that 
the  data  for  many  of  these  pollutants  are 
sufficient  to  satisfy  the  "reasonable 
expectation"  test  established  in  section 
303(c)(2)(B).  The  information  in  the 
record  which  demonstrates  that  priority 
toxic  pollutants  are  discharged  or 
present  and  that  section  303(c](2)(B] 
criteria  are  necessary  may  be 
summarized  as  follows: 
— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  108  priority  toxic 
pollutants.  These  efforts  represent 
evidence  of  the  State's  recognition  of 
the  need  for  numeric  criteria  for  these 
priority  toxic  pollutants. 
— Presence  in  surface  waters  of  the 
State  of  priority  pollutants  for  which 
sufficient  State  numeric  criteria  have 
not  been  adopted,  based  on  surface 
water  monitoring  data  in  STORET. 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 

The  Trust  Territories  of  the  Pacific 
Islands  (Palau)  has  not  been  included  in 
today's  proposed  rulemaking  because 


Palau  has  adopted  revised  criteria  for 
priority  toxic  pollutants  in  response  to 
the  section  303(c)(2)(B)  requirement  and 
received  full  EPA  approval. 

Palau's  response  to  the  1987  section 
303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 

— November  7, 1990.  Palau  adopted 
revised  water  quality  standards  which 
include  numeric  criteria  for  priority 
toxic  pollutants. 

— December  12, 1990.  Palau  submitted 
the  adopted  water  quality  standards 
with  an  Attorney  General  certification 
to  EPA  for  approval/disapproval. 

— January  11. 1991.  EPA  approved  the 
revised  Palau  water  quality  standards, 
including  full  approval  of  the  revised 
numeric  criteria  for  priority  toxic 
pollutants. 

EPA  fully  approved  the  criteria  for 
priority  toxic  pollutants  adopted  by 
Palau  on  January  11, 1991  based  on  a 
determination  that  the  criteria  are 
consistent  with  option  1  of  the  December 
12. 1988  section  303(c)(2)(B)  guidance 
document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
asserting  that  Palau  has  not  fully 
complied  with  section  303(c)(2)(B),  it  will 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  the 
Agency's  determination  of  full 
compliance. 

Region  10 

Alaska  is  included  in  today's  proposal 
because  although  the  State  had 
previously  adopted  all  section  304(a) 
criteria  by  reference,  the  State  Attorney 
General  has  decided  that  the  adoption 
by  reference  is  invalid.  Based  on  - 
information  in  the  record  (see  below], 
EPA  has  reason  to  believe  that  at  least 
some  criteria  are  necessary  to  comply 
with  section  303(c)(2)(B).  Therefore,  EPA 
has  determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Alaska's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 

—December  20. 1989.  The  State 
submitted  draft  water  quality 
standards  revisions  to  EPA  and  the 
public  for  review. 

—April  6. 1990.  The  State  held  public 
hearings  and  accepted  written 
comments  on  its  proposed  water 
quality  standards  revisions  through 
this  date. 


— On  November  4, 1991.  Region  10  sent 
a  letter  to  the  State  partially 
approving  the  State's  incorporation  by 
reference  of  EPA's  toxic  pollutant 
criteria:  and  noting  the  deficiencies 
which  will  be  included  in  EPA's 
proposed  rulemaking  (e.g.  Alaska's      i 
failure  to  adopt  a  human  health 
criteria).  | 

This  proposed  rulemaking  would 
federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B).  To 
fully  protect  State  designated  uses,  and  :; 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  (  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any    I 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously  approved  State  criteria  are 
not  applicable  to  all  appropriate  State    | 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble.  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require  j 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly   ! 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows:  | 

— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
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The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chenucal-specrric.  numeric 
crHerM  lor  103  priovity  toxic 
poUut«nl»>  These  eOorts  represent 
evidence  ot  the  State's  recognitton  of 
the  need  for  nomeiic  criteria  for  these 
priority  toxic  poUutaati. 
— STORET  data  indicating  the  presence 
in  surface  waters  of  priority  toxic 
pollutants  which  are  not  currendy 
covered  with  approved  State  criteria. 
— Dischar^ge  to  surface  waters  of  priority 
pollutants  for  which  suffident  State 
nvmeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  f^rmit  Compliance  System 
database. 

Idaho  is  inchided  in  today's  pcopoaal 
because  although  the  State  adopted 
some  mimeric  criteria  for  human  health 
protection  for  some  priority  toxic 
pollutants  before  the  1967  amendnMOts, 
the  State  has  not  completed  a  review  of 
their  numeric  criteria  for  priority  toxic 
pollutants  m  response  to  the  statutory 
requirement.  Furthermore,  the  State's 
criteria  protecting  human  health  are 
based  only  on  drinking  water  maximum 
contaminant  levels;  fish  consumption  is 
not  protected,  and  EPA  has  reason  to 
believe  that  at  least  some  additional 
criteria  are  necessary  to  comply  with 
section  303(c)(2)(B).  Therefore,  EPA  has 
determined  for  purposes  of  today's 
proposed  rulemaking  that  the  State  is 
not  currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Idaho's  action  to  respond  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows: 
—July  23. 1990.  The  State  submitted 
draft  water  quality  standards 
revisions  to  EPA  and  the  public  for 
review. 

This  proposed  rulemaking  would 
federally  promulgate  the  criteria 
necessary  to  bring  the  State  into  full 
compliance  with  section  303(c)(2)(B].  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted,  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum,  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  S  131.36(b)  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously  approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  desinnated  uses,  or  where  such 


previously  aapprovcd  State  criteria  are 
not  apphcabte  to  aH  spprapriate  State 
designated  vk*.  EPA  invites  pi^lic 
comment  regardiiig  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  aot  be  necessary  to 
protect  State  desigDated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble.  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 
that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  detCTmination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
polhitants  are  dbcharged  or  present  in 
surface  waters  at  levds  that  can 
reasonably  be  expected  to  interfere  with 
State  desigrtaled  eses.  For  some  priority 
toxic  pollutants.  awailaUe  data  clearly 
demonstrate  use  iaipainnent  and  the 
need  for  toxica  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discbarge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  hmited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  sufficient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
— Priority  toxic  pollutants  on  the  State 
Section  304(1)  short  list  for  which 
State  criteria  have  not  been  adopted 
and  approved,  including  metals  and 
some  organics. 
—STORET  data  indicating  the  presence 
in  surface  waters  of  priority  toxic 
pollutants  which  are  not  currently 
covered  with  approved  State  criteria. 
— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been 
adopted,  based  on  data  in  the  Toxics 
Release  Inventory  database  and/or 
the  Permit  Compliance  System 
database. 

Oregon  has  not  been  included  in 
today's  proposed  rulemaking  because 
the  State  has  adopted  revised  criteria 
for  priority  toxic  pollutants  in  response 
to  the  section  303(c)(2)(B)  requirement 
and  received  full  EPA  approval. 

The  State's  response  to  the  1987 
section  303(c)(2)(B)  requirement  can  be 
summarized  as  follows. 
—August  28. 1987.  The  State  adopted 
revised  water  quality  standards  which 
included  numeric  criteria  for  priority 
toxic  pollutants. 
—January  26, 1988.  The  State  submitted 
the  adopted  water  quality  standards 


with  a  State  Attoroey  General 
certificatioa  to  EPA  Um  approval/ 
disapproval. 
— N4erch  9, 19ea  EPA  approved  the 
revised  State  water  qaielity  standards, 
Bichiding  full  approval  of  the  revised 
numeric  criteria  for  priority  toxic 
pollutants. 

EPA  billy  approved  the  criteria  for 
priority  toxic  poRvtants  adopted  by 
Oregon  on  Febmary  IZ  1989  as  being 
consistent  with  option  2  of  the 
December  12, 19B8  section  303(cX2KB) 
guidance  document. 

If  additional  information  is  submitted 
during  the  public  comment  period 
assertinf  that  the  State  has  not  fully 
complied  with  section  303{c)f2)fB)  it  wiR 
be  necessary  at  that  time  to  respond  to 
those  comments  and  reevaluate  die 
Agency's  determination  of  fuR 
compliance. 

Washington  is  included  in  today's 
proposal  because  ahhoogh  the  State 
ad<^ted  numeric  criteria  for  some 
priority  toxic  poUntants  before  the  1987 
amendments,  the  State  has  not  adopted 
numeric  criteria  for  any  human  health 
based  criteria  for  priority  pollutants,  and 
EPA  has  reason  to  believe  that  at  least 
some  additional  criteria  are  necessary 
to  comply  with  section  303(c)(2)(B). 
Therefore.  EPA  has  determined  for 
purposes  of  today's  proposed 
rulemaking  that  the  State  is  not 
currently  in  compliance  with  section 
303(c)(2)(B)  because  it  has  not  adopted 
water  quality  standards  consistent  with 
section  303(c)(2)(B)  which  have  been 
fully  approved  by  the  appropriate  EPA 
Regional  Administrator. 

Washington  adopted  26  freshwater 
and  marine  criteria  which  EPA  fully 
approved  on  March  4, 1988  (see  below). 
The  State  has  not  completed  a  review  of 
their  criteria  for  priority  toxic  pollutants 
in  response  to  the  statutory  requirement 
attd  EPA  has  reason  to  believe  that  at 
least  some  additional  criteria  are 
necessary  to  comply  with  section 
303(c)(2)(B). 

The  State's  actions  to  respond  to  the 
1987  section  303(c)(2)(B)  requirement 
can  be  summarized  as  follows: 
—February  9. 1988.  The  State  submitted 
the  adopted  water  quality  standards 
with  a  State  Attorney  General 
certification  to  EPA  for  approval/ 
disapproval. 
—March  4. 1988.  EPA  approved  the 

revised  State  water  quality  standards. 
— July  20, 1990.  Washington  released  its 
proposed  water  quality  standards 
with  public  comments  accepted  i 

through  this  date.  ' 

This  proposed  rulemaking  wouiu 
FederaUy  promulgate  the  criteria  | 
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necessary  to  bring  the  State  into  full 
compliance  with  section  303(c](2)(B].  To 
fully  protect  State  designated  uses,  and 
to  ensure  that  the  required  criteria  are 
adopted.  EPA  proposes  to  apply  broadly 
the  criteria  in  proposed  S  131.36(b).  At  a 
minimum.  EPA  proposes  to  apply,  to  all 
appropriate  State  waters,  the  criteria  in 
proposed  §  131.36(b]  for  all  priority  toxic 
pollutants  which  are  not  the  subject  of 
approved  State  criteria.  EPA  also 
proposes  to  promulgate  Federal  criteria 
for  priority  toxic  pollutants  where  any 
previously-approved  State  criteria  are 
insufficiently  stringent  to  fully  protect 
all  designated  uses,  or  where  such 
previously-approved  State  criteria  are 
not  applicable  to  all  appropriate  State 
designated  uses.  EPA  invites  public 
comment  regarding  any  specific  priority 
pollutants  or  water  bodies  for  which 
Federal  criteria  may  not  be  necessary  to 
protect  State  designated  uses. 

For  reasons  which  are  fully  discussed 
in  the  preamble.  EPA  has  not  attempted 
to  determine  the  specific  priority 
pollutants  and  water  bodies  that  require 
criteria.  However,  EPA  has  determined 


that  at  least  some  Federal  criteria  are 
necessary  to  protect  designated  uses. 
This  determination  is  supported  by 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  in 
surface  waters  at  levels  that  can 
reasonably  be  expected  to  interfere  with 
State  designated  uses.  For  some  priority 
toxic  pollutants,  available  data  clearly 
demonstrate  use  impairment  and  the 
need  for  toxics  criteria.  For  most  priority 
toxic  pollutants,  however,  available 
data  on  the  discharge  and  presence  of 
priority  toxic  pollutants  are  spatially 
and  temporally  limited.  Nevertheless, 
EPA  believes  that  the  data  for  many  of 
these  pollutants  are  su^cient  to  satisfy 
the  "reasonable  expectation"  test 
established  in  section  303(c)(2)(B).  The 
information  in  the  record  which 
demonstrates  that  priority  toxic 
pollutants  are  discharged  or  present  and 
that  Federal  criteria  are  necessary  may 
be  summarized  as  follows: 
— Priority  toxic  pollutants  on  the  State 
Section  304(1)  short  list  for  which 
State  criteria  have  not  been  adopted 


and  approved,  including  metals  and 
some  organics. 

— State  efforts  since  1987  to  adopt 
additional  numeric  criteria  for  priority 
toxic  pollutants,  as  described  above. 
The  State  has  initiated  (but  not 
completed)  efforts  to  adopt  new  or 
revised  chemical-specific,  numeric 
criteria  for  91  priority  toxic  pollutants. 
These  efforts  represent  evidence  of 
the  State's  recognition  of  the  need  for 
numeric  criteria  for  these  priority        i 
toxic  pollutants. 

— STORET  data  indicating  the  presence 
in  surface  waters  of  priority  toxic 
pollutants  which  are  not  currently 
covered  with  approved  State  criteria. 

— Discharge  to  surface  waters  of  priority 
pollutants  for  which  sufficient  State 
numeric  criteria  have  not  been  l 

adopted,  based  on  data  in  the  Toxics  [ 
Release  Inventory  database  and/or 
the  Permit  Compliance  System  j 

database. 

[PR  Doc.  91-27270  Filed  11-18-91;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Englisli  Literacy 
Demonstration  Program  for  Individuals 
of  I  Jmited  English  Proficiency 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities  for 
Fiscal  Year  1991. 

SiimiARY:  The  Secretary  proposes 
priorities  for  awards  to  be  made  in  fiscal 
year  (FY)  1992  using  funds  appropriated 
in  FY  1991  under  the  National  English 
Literacy  Demonstration  Program.  Under 
an  absolute  priority.  Federal  financial 
assistance  will  be  used  to  create 
partnerships  among  service  providers  to 
develop  and  implement  transitional 
programs  in  English  literacy.  The 
proposed  partnerships  must  include  at 
least  one  community-based  organization 
and  at  least  one  community  college  or 
technical  institute,  but  may  also  include 
other  public  or  private  nonprofit 
agencies,  institutions  or  organizations. 
Within  the  same  competition,  under  a 
competitive  preference,  up  to  thirty 
additional  points  will  be  awarded  to 
transitional  projects  that  include  certain 
key  components. 

DATES:  Comments  must  be  received  on 
or  before  the  30th  day  from  the  date  of 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  should  be 
addressed  to  Laura  Karl,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  4512-MES. 
Washington.  DC  20202-7327. 
FOR  FURTHER  INFORMATION  CONTACT 
Laura  Karl,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4512-MES.  Washington.  DC  20202- 
7327.  Telephone:  (202)  732-2365.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Service  at  l-80O-«77-8339  (in  the 
Washington,  DC  Area  Code,  telephone 
706-9300)  between  B  a.m.  and  7  p.m. 
Eastern  time. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  372(d),  part  C 
Adult  Education  Programs,  the  purpose 
of  the  National  English  Literacy 
Demonstration  Program  for  Individuals 
of  Limited  English  Proficiency  is  to 
develop  innovative  approaches  and 
methods  of  English  literacy  education. 
These  approaches  and  methods  must  be 
designed  to  help  hmited  English 
proficient  adults  and  out-of-school  youth 
to  achieve  full  competence  in  the 
English  language. 

As  studies  about  literacy  programs 
suggest.  English  literacy  programs  that 
help  limited  English  proficient  adults  to 
realize  both  their  employment  and 
educational  goals  are  more  effective  in 


increasing  English  proficiency  than 
those  programs  that  lack  these  mutually 
reinforcing  relationships.  Transitional 
English  literacy  programs  are 
comprehensive  programs  that 
coordinate  services  among  English-as-a- 
Second-Language  (ESL)  instructional 
levels  and  among  service  providers. 
Their  purposes  are  to:  (1)  Help  limited 
English  proficient  adults  and  out-of- 
school  youth  make  the  transition  from 
one  instructional  level  to  another,  and 
from  one  instructional  service  provider 
to  another  and  (2)  prepare  them  for  the 
literacy  demands  of  vocational 
education,  college  transfer,  or  college 
credit  programs. 

As  comprehensive  programs, 
transitional  English  literacy  programs 
provide  a  broad  range  of  instruction.  A 
partnership  among  service  providers  is 
necessary  because  one  service  provider 
often  provides  a  different  level  of 
English  literacy  instruction  than  another. 
Community-based  organizations, 
community  colleges  and  technical 
institutes  are  specifically  identified  for 
inclusion  in  the  partnership  because 
they  have  often  represented  opposite 
ends  of  the  English  literacy  instructional 
spectrum.  Community-based 
organizations  tend  to  provide  beginning 
levels  of  ESL  and  literacy  instruction, 
while  community  colleges  and  technical 
institutes  tend  to  provide  more 
advanced  levels  of  ESL  instruction  that 
prepare  individuals  for  participation  in 
vocational  or  other  academic  programs. 
In  many  locales,  it  is  likely  that  other 
service  providers  will  also  be  included 
in  the  partnership,  to  ensure  that  all 
appropriate  service  providers  will  work 
together  to  provide  a  well-coordinated 
English  literacy  demonstration  program. 
However,  the  Secretary  believes  that  the 
participation  of  at  least  one  community- 
based  organization  and  at  least  one 
community  college  or  technical  institute 
is  essential  for  each  project. 

Within  the  absolute  priority  for 
partnerships  providing  transitional 
programs  in  English  literacy,  the 
Secretary  proposes  to  establish  a 
competitive  preference  for  projects 
containing  certain  key  components. 
These  components  are  identified  later  in 
this  notice  under  the  heading  "Selection 
Criterion".  From  the  demonstration 
projects  that  are  funded,  the  Secretary 
hopes  to  derive  new  methods  or 
approaches  in  program  design, 
coordination  of  services,  and  English 
hteracy  instruction. 

Note:  The  Adult  Education  Act  ■uthori2es 
the  use  of  funds  exclusively  for  adult 
education.  Because  the  Act  does  tkA 
authorize  the  use  of  funds  for  vocational 
education,  college  transfer,  or  college  credit 
programs,  instruction  for  these  purposes  is 


not  permitted  under  this  program.  Only  those 
instructional  methods  or  approaches 
designed  to  prepare  limited  English  proficient 
individuals  for  participation  in  these 
programs  or  to  increase  their  English  literacy 
ikills  while  they  are  enrolled  in  these 
programs  are  allowed.  | 

The  Secretary  wishes  to  highlight,  for 
potential  applicants,  that  this  program 
can  help  to  further  the  purposes  of 
AMERICA  2000,  the  President's 
education  strategy  to  help  America 
move  itself  toward  the  National 
Education  Goals.  Specifically,  the 
program  addresses  Track  III  of  the 
AMERICA  2000  strategy— Transforming 
America  into  "A  Nation  of  Students" — 
and  National  Education  Goal  5 — 
ensuring  that  every  adult  American  will 
be  literate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities     | 
of  citizenship. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal  , 

Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other  i 

considerations  of  the  Department.  The    j' 
publication  of  the  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting  ^ 

applicable  rulemaking  requirements.        i 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priorities. 

Priorities 

Absolute  Priority 

Under  section  372(d).  Part  C  of  the 
Adult  Education  Act,  and  in  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3),  the  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  the  absolute 
priority  for  partnerships  among  service 
providers  to  develop  and  implement  a     . 
transitional  English  literacy  | 

demonstration  program.  Eligible 
applicants  for  the  National  English 
Literacy  Demonstration  Program  include 
public  or  private  non-profit  agencies, 
institutions,  or  organizations.  Under  this 
absolute  priority,  any  eligible  entity  may 
apply.  However,  it  must  propose  a 
partnership  involving  at  least  one  { 

conununity-based  organization  and  at 
least  one  community  college  or  technical 
institute.  Note  that  because  community- 
based  organizations,  community 
colleges  and  technical  institutes  ar^ 
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themselves  public  or  private  non-profit 
agencies  or  institutions,  they  are  eligible 
to  submit  an  application  as  a 
partnership  among  themselves. 
Partnerships  must  be  structured  in 
accordance  with  34  CFR  75.127-29.  All 
partners  must  enter  into  a  signed 
agreement,  detailing  the  activities  that 
each  partner  plans  to  perform, 
designating  one  partner  to  act  as  the 
applicant  on  behalf  of  the  partnership, 
and  binding  each  partner  to  the 
statements  and  assurances  made  by  the 
applicant  in  the  application. 

Competitive  Preference 

Under  section  372(d),  Part  C  of  the 
Adult  Education  Act,  and  in  accordance 
with  the  Education  Department  General 
Administration  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(2)(i),  the  Secretary 
proposes  to  give  competitive  preference 
to  transitional  projects  that  include  the 
key  components  listed  below.  Up  to 
thirty  points  will  be  awarded  to 
applications  that  respond  to  the 
competitive  preference  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program  that  appear  in  34  CFR  part  435. 

Selection  Criterion 

The  following  selection  criterion  will 
be  used  to  determine  the  extent  to  which 
a  project  responds  to  the  competitive 
preference. 

The  Secretary  will  award  up  to  thirty 
points  for  projects  that  develop  and 
implement  a  transitional  English  literacy 
program  that  includes  the  following  key 
components: 

(1)  Outreach  efforts  that  identify  those 
limited  English  proficient  adults  and  out- 
of-school  youth  who  are  most  in  need  of 
English  literacy  programs; 


(2)  An  individualized  education  plan 
for  each  program  participant,  based  on 
individual  assessment  and  counseling; 

(3)  A  transitional  ESL  curriculum  that 
is  content-based,  and  that  facilitates  a 
smooth  transition  among  instructional 
levels  and  service  providers; 

(4)  Support  services  and  retention 
strategies  throughout  all  phases  of  the 
program;  and 

(5)  Coordination  of  services  among  all 
service  providers. 

Intergovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovemmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Paperwork  Reduction  Act  of  1980 

These  priorities  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will  submit 
a  copy  of  the  proposed  priorities  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)). 

Public  or  private  non-profit  agencies, 
institutions,  or  organizations  would  be 
required  to  address  the  absolute  priority 
in  order  to  be  considered  by  the 
Secretary  for  grants  under  this  program. 
The  Secretary  needs  and  uses  this 
information  to  determine  whether 
proposed  projects  are  likely  to  meet 


identified  national  needs.  The  annual 
public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  90  hours  per  response  for  30 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel }.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  4519,  Mary  E. 
Switzer  Building,  330  C  Street.  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.  Monday  through 
Friday  of  each  week  except  Federal 
holidays.  { 

Applicable  Program  Regulations 

34  CFR  parts  425  and  435. 

Program  Authority:  20  U.S.C  1211a(d)  et 
seq. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.223A.  National  English  Uteracy 
Demonstration  Program  for  individuals  of 
Limited  English  Proficiency) 

Dated:  November  13. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[FR  Doc.  91-27812  Filed  11-1»-91;  8:«5  am| 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Special  Research  Grants;  Water 
Quality  Program  for  Fiscal  Year  1992; 
SolicitatkH)  of  Applications 

Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants,  Water  Quality 
Program  for  fiscal  year  1992. 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(A)  of  the  Act 
of  August  4. 1965.  Public  Law  89-106.  as 
amended  by  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  No.  101-624  (7  U.S.C.  450i). 
This  program  is  administered  by  the 
Cooperative  State  Research  Service 
(CSRS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  Under  this  program, 
and  subject  to  the  availability  of  funds, 
the  Secretary  may  award  grants  for 
periods  not  to  exceed  five  years,  for  the 
support  of  research  projects  to  further 
the  program  discussed  below.  Proposals 
may  be  submitted  by  State  agricultural 
experiment  stations,  all  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals.  Proposals  from 
scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

Funds  will  be  awarded  to  support 
research  seeking  solutions  to  water 
quality  problems  that  are  within  the 
scope  of  the  Research  Problem  Areas 
listed  below.  A  total  of  approximately 
$6,000,000  will  be  available  for  this 
program  for  fiscal  year  1992.  Maximum 
total  funding  will  be  $135,000  for  a  single 
institution/organization  proposal,  and 
S225.000  for  a  multi-institution/ 
organization  proposal,  for  a  maximum 
funding  period  of  up  to  three  years. 

Section  734  of  Public  Law  No.  102-142, 
an  Act  Making  Appropriations  for  Rural 
Development,  Agriculture  and  Related 
Agencies  programs  for  the  fiscal  year 
ending  September  30, 1992.  and  for  other 
purposes,  prohibits  CSRS  from  using 
funds  available  for  fiscal  year  1992  to 
pay  indirect  costs  on  research  grants 
awarded  competitively  that  exceed  14 
per  centum  of  the  total  direct  costs 
under  each  award. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following:  (a)  The 
administrative  provisions  governing  the 
Special  Research  Grants  Program,  7  CFR 
pari  3400.  as  amended  (56  FR  58146. 
November  15, 1991)  which  set  forth 


procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  pari  3015;  (c)  the 
USDA  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  7  CFR  part  3016;  (d) 
the  Govemmentwide  Debarment  and 
Suspension  (Nonprocuremenl)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  7  CFR 
part  3017,  as  amended:  and  (e)  New 
Restrictions  on  Lobbying.  7  CFR  part 
3018. 

Introduction  to  Program  Description 

The  scope  of  research  includes 
developing  principles  and  understanding 
processes  underlying  soil  and/or  water 
quality  degradation  originating  from 
agricultural  practices  that  use  certain 
pesticides,  fertilizers  and  wastes.  The 
capability  to  accurately  and 
economically  sample,  interpret  and 
predict  occurrence  of  residual 
contaminants  of  soils  and  of  water  in 
vadose  and  ground  water  zones  must  be 
developed  for  both  croplands  and 
farmsteads.  Results  should  be 
transferable  to  different  soil  and 
cropping  areas  and  size  scales,  and 
contribute  to  development  of  a  better 
understanding  of  sociological  and 
economic  implications  of  contamination 
or  its  prevention.  Ultimately,  effective 
and  economically  feasible  avoidance 
and  remedial  technologies  are  needed 
that,  when  adopted,  are  corrective  of 
agriculturally  induced  soil  and  water 
quality  problems,  resulting  in  a  more 
sustainable  agriculture. 

In  the  water  quality  program,  the  term 
"AGRICULTURE"  encompasses  the 
production  of  food,  feed,  and  fiber  crops, 
trees  and  livestock,  and  includes  rural 
residences  and  rural  communities. 
Proposals  on  health  risk  problems  are 
excluded  for  FY  1992  competition. 

The  research  emphasis  in  Fiscal  Year 
1992  for  this  solicitation  is  on  water 
quality  with  particular  attention  to 
ground  water.  Surface  water  quality 
problems  are  eligible,  where  they  are 
shown  in  the  proposal  to  be  potential 
sources  of  ground  water  contamination. 

Research  Problem  Areas  (RPA)  to  be 
Supported  in  FY  1992 

100.  Assessment,  Sampling  and  Testing 
Methods 

110.  Field  and  Laboratory  Analytical 


Methods.  Develop  and  validate  new  and 
improved  soil  and  water  testing 
methods.  I  I 

120.  Sampling  Methods.  Develop         ' 
accurate,  low-cost  and  practical 
methods  for  sampling  soil  and  water  for 
contaminants.  , 

130.  Remote  Sensing  and  ' 

Geographical  Information  Systems 
(CIS).  Develop  and  refme  methods  to 
detect,  monitor  and  map  water  quality 
parameters,  including  contaminants,  at  a 
scale  ranging  from  fields  to  regions 

140.  Risk  Assessment.  Develop 
methods  for  assessing  risks  to 
contamination  of  water  due  to 
uncertainties  in  weather,  soils,  pests, 
etc. 

200.  Fate  and  Transport  I 

210.  Soil  Physical  and  Chemical 
Properties.  Role  in  affecting  fate  and 
transport  of  contaminants. 

220.  Nitrogen.  Transformation  and 
movement  of  nitrogen  forms  through  soil 
and  water. 

230.  Pesticides.  Chemical,  physical  or 
biological  transformation  and  movement 
of  pesticides  in  soil  and  water. 

240.  Biological  Agents  Affecting 
Water  Quality.  Function  of  biological 
agents  in  affecting  fate  and  transport 
processes. 

250.  Model  Development.  Develop  and 
validate  models  to  predict  the  fate  and 
transport  of  contaminants  within  the 
root  and  vadose  zones. 

300.  Management  and  Remediation 
Practices  or  Systems 

310.  Application  Technology. 
Development  of  equipment  or  practices 
to  improve  the  application  of  fertilizers, 
pesticides  or  wastes  to  reduce  the 
contaminants  in  soil  or  ground  water,    i 

320.  Best  Management  Practices. 
Develop  and  evaluate  new  and  current 
management  practices  to  increase  use 
efficiency  of  production  inputs  to  | 

croplands  and  to  reduce  contaminant 
loads  from  farmsteads. 

330.  Waste  Management.  Develop 
practices  for  management  of  animal  and 
other  wastes  applied  to  soils  through 
timing,  rate  of  application  and  cultural 
practices,  to  reduce  contaminant  load  in 
soil  and  water. 

340.  Irrigation,  Drainage  and  Water  , 
Table  Management.  Practices  or  ! 

systems  to  reduce  leaching  and  reduce 
the  contaminant  load  in  soil  and  water. 

350.  Bioremediation  Methods. 
Develop  microorganisms  or  biological 
remediation  processes  to  degrade,         ' 
inactivate  or  transform  contaminating 
agents  to  non-toxic  forms. 
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360.  Integrated  Management  Systems. 
Development  of  integrated  pest 
management  soil  management  and  crop 
management  systems  to  enhance  water 
quality,  and  increase  the  sustainability 
of  agricuhore. 

370.  Models  or  Decision  /!/rfs.  Develop 
or  modify  models  and/or  decision  aids 
to  predict  the  effect  of  management 
practices  on  water  quality. 

400.  Regional  Application  and 
Transferability  of  Research  Results 

410.  Model  Development  and 
Vafidatioru  Develop  and/or  adapt  and 
vafidate  physical,  economic  or 
biological  models  to  predict  treatment 
effects  to  vrater  quality  in  a  region. 

420.  Transferability  of  Research  Data. 
Develop  techniques  to  determine  the 
extent  to  which  research  data  may  be 
extended  to  another  scale  or  to  other 
locations  with  similar  soils,  climate  and 
environment. 

430.  Decision  Aid  Packages.  Develop 
water  quality  management  decision  aid 
packages  in  cooperation  with  Extension 
Service,  Soil  Conservation  Service  and 
other  technology  transfer  agencies. 

500.  Social.  Economic  and  Policy 
Considerations 

510.  Acceptance/Adoption  of 
Practices.  Develop  and  evaluate 
strategies  to  speed  up  the  acceptance 
and  adoption  of  improved  water  quality 
practices. 

520.  Costs  and  Benefits.  Develop  cost/ 
benefit  implications  for  Implementation 
of  environmentally  sound  water  quality 
management  practices. 

530.  Incentives  and  Alternatives. 
Develop  and  evaluate  alternative 
management  practices  or  incentive 
packages  to  protect  our  water  resources. 

540.  Regional  Impacts  and  Policy 
Options.  Investigate  the  regional, 
national  and  international  impact  on 
water  quality  and  the  sustainability  of 
agriculture  due  to  adoption  of 
alternative  management  practices, 
policies  or  water  quality  regulations. 

Review  Criteria 

Proposals  will  be  evaluated  by  a  peer 
review  group  of  qualified  scientists.  The 
composition  of  the  group  will  be  based 
upon  the  Research  Problem  Areas  of  the 
proposals  as  identified  by  the 
applicants.  The  following  selection 
criteria  will  be  used  in  lieu  of  those 
which  appear  in  %  3400.15  of  the 
administrative  provisions  governing  the 
Special  Research  Grants  Program: 


1 

Maxi- 

CiiMrta             1 

mum 

•OOf* 

Ov«ra«  Sc«ntific  and  Technical  0«<allty ^ 

40 

— ScieoWtc  merit  o(  proposed  researcJi 

—Clear,  corwtse  and  actflevable  obfec- 

Uvea 

— Technica*  aoundness  of  procedure! 

— Feasibihty  d  attaining  ob)ectives 

Justitication.  Review  o(  Uteratura  and  Cur- 

20 

—Importance  o(  V>e  problem 

—Literature   relevant    to    proposed   ra- 

seatx^ 

20 

— Necesaary    tadlities.    reaourcea   and 

personnel  available 

-Resources  recjuestod  are  essential  (or 

proposed  research 

—Budget  appropriate  tor  proposed  re- 

seard) 

—Adequate  trainir>g  and  experience  of 

Collatx)ra«ton _ 

10 

— Evidence  of  aignMcant  contnbuliona 

by  collaborators 

cipliwary  and/or  muW-organization  col- 

Application  of  Research  Results 

10 

— P1anr>ed  application  and  Implemention 

of  research  results 

— Extet^sion.  transferability  and  publica- 

tion of  reeuHa 

Tow-. - 

100 

How  to  Obtain  Application  Materials 

Copies  of  this  solicitation,  the  Grant 
Application  Kit,  an  the  administrative 
provisions  governing  this  program,  7 
CFR  part  3400,  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  which  follows: 
Proposal  Services  Branch,  Awards 
Management  Division,  Office  of  Grants 
and  Program  Systems,  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture,  room  303,  Aerospace 
Center,  Washington,  DC  20250-2200, 
Telephone:  (202)  401-5048. 

What  to  Submit 

Submit  one  (1)  original  and  twelve 
(12)  unbound  copies  securely  stapled  in 
upper  left  comer.  This  number  of  copies 
is  necessary  to  permit  thorough, 
objective  peer  evaluation  of  all 
proposals  received  before  funding 
decisions  are  made. 

Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661,  "Grant 
Application."  One  copy  of  this  form, 
preferably  the  original,  must  contain 
pen-and-ink  signatures  of  the  principal 
investigator(s)  and  the  authorized 
organizational  representative.  Form 
CSRS-661  and  other  required  forms  and 
certifications  are  contained  in  the  Grant 
Application  Kit.  It  should  be  noted  that 
the  November  1990  version  of  the  Grant 


Application  Kit  must  b«  used,  as 
previous  versions  are  obsolete. 

Format  for  Reaearck  Grant  Proposals. 
The  administrative  provisions  govemir^ 
the  Special  Research  Grants  Program,  7 
CFR  3400.4(c),  set  forth  instructions  for 
the  preparation  of  grant  proposals.  The 
following  requirements  are  in  addition 
to  or  deviate  from  those  contained  m  7 
CFR  340a4(c).  In  accordance  with  7  CFR 
3400.4(c),  to  the  extent  that  any  of  the 
following  additional  requirements  are 
inconsistent  or  in  conflict  with  the 
instructions  at  7  CFR  3400.4(c).  the 
provisions  of  this  solicitation  shall 
apply. 

Cront  Application.  Attach  a 
completed  and  signed  Grant 
Application,  Form  CSRS-661.  to  the 
front  of  the  proposal.  Be  certain  to  list  in 
Block  *8  the  numberfs)  assigned  to  the 
Research  Problem  Area(B)  (RPA)  listed 
above  that  best  describe  the  greatest 
emphasis  of  the  proposed  research,  then 
the  second  and  third,  if  applicable  (e.g., 
210,  220,  250).  One  RPA  is  required  and  a 
maximum  of  3  is  permitted.  This  v»rill  be 
the  basis  of  grouping  proposals  and  for 
determining  training  and  experience 
needed  by  the  peer  review  panelists 
who  will  evaluate  each  proposal. 

The  proposal  body  includes  the  Title 
of  Project.  Objectives,  Procedures, 
Justification,  Literature,  Current 
Research,  Facilities  and  Equipment,  and 
Collaborative  Arrangements,  and  should 
be  a  maximum  of  6  pages,  including  any 
figures  and  tables.  Literature  citations 
should  be  a  maximum  of  2  pages. 
Curriculum  vitae  principal  investigators 
and  professional  personnel  should  be  a 
maximum  of  2  Pages  Each.  Type  and 
paper  size  should  be  no  smaller  than  12 
characters/inch,  typed  single  space  on 
one  side  of  8V2"  x  11"  paper. 

Abstract,  and  Key  Words.  Used  to 
classify  the  proposal. 

Abstract.  Include  factual,  concise,  and 
clear  statements  of  proposed  research 
as  phrases  or  sentences.  Limit  length  to 
5  lines,  or  equivalent 

Key  Words.  Select  2  or  4  single  or 
double  words  that  describe  the  research 
emphasis. 

Justification.  Describe  the  water 
quality  problems,  or  potential  problems, 
including:  Where  they  occur;  relevance 
to  site-specific,  watershed,  regional. 
State,  and  National  size  scales.  The 
expected  application  or  use  of  resulting 
information  should  be  explained,  for 
example:  value  to  the  economy,  methods 
of  chemical  analyses,  need  for  specific 
model,  basis  of  recommendations, 
understanding  of  processes  or  relevancy 
to  a  specific  water  quality  research 
program. 
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Multi-Institutions/Organizations. 
Proposals  that  qualify  for  multi- 
institution/organization  status  are 
eligible  to  apply  for  a  larger  funding 
level  and  must  include:  (i)  Research 
collaborators  from  institutions  or 
organizations  that  are  administratively 
and  budgetarily  separate  from  the 
awardee  institution:  (ii)  research 
collaborators  from  the  cooperating 
institutions  or  organizations  who 
contribute  significantly  and  uniquely  to 
the  planning  and  conduct  of  the 
proposed  research:  and  (iii)  no  greater 
funding  to  the  awardee  (primary] 
institution  or  organization  for  their 
scientists'  use  than  would  be  allowed  in 
a  single  institution/organization 
proposal. 

Collaborative  or  cooperative 
arrangements  with  other  institutions, 
organizations  or  agencies  such  as  the 
Agricultural  Research  Service,  Soil 
Conservation  Service.  Extension 
Service,  U.S.  Geological  Survey. 
Environmental  Protection  Agency,  and 
Economic  Research  Service  through 
projects,  such  as  Hydrologic  Unit  Areas. 
Management  Systems  Evaluation  Areas 
(MSEA),  Demonstration  Sites, 
Farmstead  Assessment  and  Area 
Studies,  are  encouraged. 

Budget  Form  CSRS-55.  A  copy  of 
Form  CSRS-55,  along  with  instructions 
for  completing  it,  is  included  in  the 
Grants  Application  Kit.  Applicants 
should  note  the  special  instructions 
shown  below  when  completing  Form 
CSRS-55: 

Item  D..  "Nonexpendable  Equipment." 
Requested  items  of  equipment  must  be 
itemized  (by  description  and  cost)  on  a 
separate  sheet  of  paper  attached  to 
Form  CSRS-55.  or  in  the  body  of  the 
proposal.  The  need  for  all  requested 
equipment  must  be  fully  justified  in  the 
proposal. 

Item  F..  "Travel."  The  type  and  extent 
of  travel  and  its  relationship  to  project 
objectives  should  be  described  and 
justified.  It  should  be  noted  that  the 
terms  and  conditions  of  any  grant 
awarded  under  this  program  will  require 
Principal  Investigators  to  participate  in 


at  least  one  annual  regional  or  national 
research  reporting,  evaluation  and 
planning  workshop  or  conference,  for 
the  purpose  of  interstate,  interagency 
and  interdisciplinary  coordination  in 
this  Federal-State  jointly  planned  water 
quality  program.  Funds  may  be 
requested  under  this  budget  category  for 
these  workshop/conference  costs. 

Item  I..  "All  Other  Direct  Costs." 
Subawards  are  to  be  shown  on  each 
budget  sheet  of  the  primary  budget. 
Subawardee  budgets  should  be  provided 
on  separate  forms  in  the  same  detail. 

Item  K..  "Indirect  Costs."  The 
recovery  of  indirect  costs  under  this 
program  may  not  exceed  the  lesser  of 
the  grantee  institution's  official 
negotiated  indirect  cost  rate  or  the 
equivalent  of  14%  of  total  direct  costs. 
This  limitation  also  applies  to  the 
recovery  of  indirect  costs  under  any 
subawardee  or  subcontract  budget. 

The  body  of  the  grant  proposal  should 
be  limited  to  a  maximum  of  6  pages 
(single-spaced),  exclusive  of  required 
forms,  abstracts  and  key  words, 
personnel  support,  research  timetable, 
bibliography,  (maximum  of  2  pages),  and 
curriculum  vitae  of  the  principal 
investigator(s).  senior  associate(s)  and 
other  professional  personnel  (maximum 
of  2  pages  each).  Reduction  by 
photocopying  or  other  means  for  the 
purpose  of  meeting  these  page  limits  is 
not  permitted.  Attachments  of 
appendices  is  discouraged  and  should 
be  included  only  if  pertinent  to 
understanding  the  proposal.  Reviewers 
are  not  required  to  read  beyond  the 
maximum  page  limits  stated  to  evaluate 
the  proposal. 

All  copies  of  a  proposal  must  be 
mailed  in  one  package.  Every  effort 
should  be  made  to  ensure  that  the 
proposal  contains  all  pertinent 
information  when  initially  submitted. 

Where  and  When  to  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  by  the  date  set  forth  below 
to: 


Proposal  Services  Branch.  Awards 
Management  Division.  Office  of 
Grants  and  Programs  Systems. 
Cooperative  State  Research  Service. 
U.S.  Department  of  Agriculture,  room 
303.  Aerospace  Center.  Washington. 
DC  20250-2200. 

Program  related  questions  should  be 
directed  to  any  of  the  following: 

Dr.  Berlie  L.  Schmidt.  Dr.  Maurice  L. 
Horton.  Dr.  Birl  Lowery — Phone  No. 
(202)  401-4504,  Fax  No.  (202)  401-1706. 

Please  note:  Hand  delivered  proposals 
or  those  delivered  by  overnight  express 
service  should  be  brought  or  sent  to: 
room  303,  Aerospace  Center,  901  D 
Street  SW..  Washington.  DC  20024. 

To  be  considered  for  funding  during 
fiscal  year  1992.  proposals  must  be 
postmarked  by  January  21, 1992. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Supplementary  Information 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  final  Ruler 
related  Notice  to  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
0MB  Document  No.  0524-0022. 

Done  at  Washington,  DC,  on  November  13. 
1991. 
John  Patrick  lordan, 

Administrator,  Cooperative  State  Research 

Service. 

(FR  Doc.  91-27798  Filed  11-18-91;  8:45  amj 
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Proclamation  6376  of  November  15,  1991 
National  Philanthropy  Day,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Public  philanthropy  has  long  been  a  hallmark  of  American  life.  The  earliest 
settlers  in  this  country  were  people  of  great  faith  and  conviction,  and  they 
well  understood  the  Biblical  injunction  to  extend  kindness  and  hospitality  to 
others.  Yet  the  spirit  of  voluntary  association  and  giving  was  not  only  a  virtue 
but  also  a  practical  necessity  for  those  residing  on  the  frontier. 

Today,  even  with  the  best  efforts  of  Federal.  State,  and  local  government, 
voluntary  service  remains  essential  to  solving  our  Nation's  most  serious  social 
problems.  Accordingly,  concerned  and  generous  Americans  are  engaged  in 
voluntary  activities  that  range  from  providing  job  training  and  employment  for 
the  homeless  to  protecting  the  environment,  preventing  disease,  assisting 
parents  of  needy  families,  and  encouraging  young  people  to  stay  in  school.  - 

Last  year,  Americans  contributed  more  than  $100  billion  in  support  of  charita- 
ble organizations  and  activities.  However,  public  philanthropy  is  not  just 
about  money.  Millions  of  Americans — ^people  of  every  age,  race,  and  walk  of 
life— give  of  their  time  and  their  talents  in  voluntary  community  service.  These 
"Points  of  Light"  are  helping  to  supply  food  and  clothing  for  the  needy;  they 
are  promoting  important  advances  in  biomedical  research;  and  they  are 
providing  vital  support  to  schools,  churches,  hospitals,  museums,  and  a  host  of 
other  institutions.  These  Americans  are  demonstrating  that  you  don't  have  to 
be  wealthy  to  be  a  philanthropist,  you  just  have  to  care. 

In  grateful  recognition  of  all  those  who  conduct  and  support  the  work  of  our 
Nation's  charitable  organizations,  the  Congress,  by  Senate  Joint  Resolution  96, 
has  designated  November  19,  1991,  as  "National  Philanthropy  Day"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  day. 

NOW,  THEREFORE,  I  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  19,  1991,  as  National  Philanthropy 
Day.  I  encourage  the  people  of  the  United  States  to  observe  this  day  with 
appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$1900  per  year 


A  luKling  aid  IS  inclLded  in  each  publication  whKh  lists 
Fedeial  Register  page  numbers  with  the  dale  ol  pvt>lication 
in  the  Federal  Register 

Note  to  FR  Subscribers 

FR  Indexes  and  the  LSA  (Lisl  ol  CFR  Sectiorts  AHeded) 

are  mailed  automatically  to  regular  FR  subscribers. 


Superintendent  of  Documents  Subscriptions  Order  Form 


OMr  Processing  Code 

*6483 


Charge  your  order. 
It's  easyl 


YES. 


'•  please  send  me  the  following  indicated  subscriptions: 
LJ  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
I I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Charge  ordafs  may  ba  lataphooad  K>  Itta  GPO  ordar 
desk  at  (202)  7B3-3238  Iram  1 00  am  to  4 00  p m 
aastarn  tima,  Mooday.f  nday  (axcapl  holiday*). 


L  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3L  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


nrn-D 


I I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 
( ) 


Mill            1      1  1  1      1      1 

Thank  wu  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintendent  or  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


<RtV    ■)   t   KKl 


Public  Laws 


102d  CongreM.  Itt  SMSion,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6216 


DYES^ 


dwrot  your  ortf or. 
mfyl 

To  Cu  jrov  ordcn  and  liM|uirki-(202)  275-MI9 


•  a  please  send  me subscripticuu  to  PUBLIC  LAWS  for  die  102d  Congress,  1st  Session,  1991 

fcv  $1 19  per  subscription. 

1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account      I L 


TTTIH-I 


(Street  address) 


(City,  Sute,  ZIP  Code) 
i L 


Cn  VISA  or  MasterCard  Account 

I  I  I  I  I  i T-i 

Tkonk  you  foryomr  order! 

(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documentt,  Oovemmeol  Printing  Office,  Washington,  D.C.  20402-9371 


TTffI 


s»¥-«r 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

CUDS:  ReviMd  luwary  1,  ItM 
SUPPLEMENT:  Reviied  January  1. 1901 

The  GUIDE  and  the  SUPPLEMENT  should    i 
be  need  togedier.  Thb  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assiM  anyone  with  Federal  recordkeeping  j 

obligations.  | 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (Z)  who  must 
keep  them,  and  (3)  how  long  they  muat  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  doctiment. 

Compiled  by  the  Office  of  tfie  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  o/  Documents. 
U.S.  Government  Printiag  Offk». 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:   *6788 

DYES 


Charge  your  ordT. 
To  tax  your  orctora  and  InqulrlM.  202-27f-282t 


A  please  send  me  ^e  following  indicated  publication: 

copies  of  the  1989  GUTOE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE.  S/N  00&-<XX>-0C038-0  at  $1,50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Qiock  payable  to  the  Superintendent  of  Doomients 

D  GPO  Deposit  Account    I    I    I    I    I    I    I    l-D 


(Street  address) 


I I  VISA  or  MastetCard  Account 


n 


(City.  State.  71?  Code) 

L 1 

she 


(Credit  card  expiration  date) 


Thank  yom  for  your  order! 


(Daytime  phone  including  area  code)  

(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  OfRce.  Washington.  DC  20402-9325 


a/n 


New  edition  ....  Order  now  I 


).it^V.- 


'...":       •VWv.j;-* 


For  those  of  you  who  must  keep  informed 
about  Prosidtntlal  Proclamations  and 

Exacutivt  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  docunfients  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20. 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
witfiout  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kx:ation  in 
this  volume. 

Published  tjy  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325 


IMK 


*6661 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 

r— I  ^TT^o  "'»  •■•y' 

U  YES,  please  send  me  the  following  Indicated  publication:  To  fax  yoor  ordm  and  lnquirtct-(202)  275-0019 

copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 

i 

(PIcusc  cype  or  print) 

(Additional  address/atieniion  line) 

(Street  addrcss^) 

(City.  State.  ZIP  Code) 
(                 ) 

, 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        [ 
D  VISA  or  MasterCard  Account 


n 


-D 


1  1  1  1  1  1         M           1  1         1  1  M 

Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 


(Signature) 


Mail  To:  Superintendent  of  DiKuments.  Government  Printing  OfHce.  Washington.  DC  20402-9325 
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The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Presidential 
Document^' 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcetnents.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  confererKes,  person- 
nel appointnwnts  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  precedir>g  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Irxlex  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


Ksts  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  ar¥j  White 
House  anrwuncements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Orttv  PfoccssoQ  Cotfi 

*6466 


Charge  your  onc/er. 
It't  9asy! 


Owge  onlws  miy  b*  liH|»ionia  M  iki  GPO  ordtr 
dalial(202)7(3-323«ltaina00ini  M400pin 
MMfn  urn*.  Mondty-Fntf^f  ttactpl  AoMin) 


I I   X  JZaO  •  please  enter  my  subsaiption  for  one  year  to  the  WEEKLY  COMPILATION 

OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ All  prices  irwlude  regular  domestic  postage  and  handling  and  are 

sut>iect  to  change.  International  customers  please  add  25%. 
riesse  I  ype  or  rum 


2. 


(Company  or  personal  name) 


(Additional  address/atteniion  Rne) 


3.  Please  choose  method  of  payment: 

EH  Check  payable  to  the  Superintendent  of 
Documents  ^___________ 

D  GPO  Deposit  Account     I    I    I    I    I    i    i    I'H 


(Street  address) 


(City,  State,  ZIP  Code) 


L 


J_ 


(Daytime  phone  including  area  code) 


CH  VISA  or  MasterCard  Account 


a 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  («•»  »-20-e«) 

4.  MaM  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  D.C.  20402-9371 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20406.  under  the 
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Superintendent  of  Documents.  U.S.  Ck)vemment  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  flle  for  public 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  (he  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  OfTice  of  the  Federal  Regiiter. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  ■  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
speciHc  agency  regulations. 


WASHINGTON.  DC 

WHEN:  November  25.  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washingtor.  DC. 
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Agricultural  Marketing  Senrtc* 

See  also  Packers  and  Stockyards  Administration 

PROPOSED  RULES 

Livestock;  and  meats,  prepared  meats,  and  meat  products; 
grading,  certirication,  and  standards: 
Lamb,  yearling  mutton,  and  mutton  carcasses;  and 
slaughter  lambs,  yearlings,  and  sheep,  58518 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Farmers  Home 
Administration;  Packers  and  Stockyards  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Poultry  Improvement  Plan  General  Conference 
Committee,  58539 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  58568 

Center*  for  Disease  Control 

NOTICES 

Meetings: 
Diabetes  Translation  and  Community  Control  Programs 
Technical  Advisory  Committee,  58578 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Hawaii,  58552 

Commerce  Department 

See  Export  Administration  Bureau;  National  Institute  of 
Standards  and  Technology;  National  Oceanic  and 
Atmospheric  Administration;  Patent  and  Trademark 
Office 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China,  58554 

Egypt,  58555.  58556 
(2  documents) 

Hungary,  58556 

Taiwan.  58557 

Thailand,  58559 
Textile  consultation;  review  of  trade: 

Brazil,  58560 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Foreign  futures  and  options  transactions: 
London  International  Financial  Futures  Exchange,  58527 

Defense  Department 

See  also  Air  Force  Department 

RULES 

Freedom  of  Information  Act;  implementation: 
Defense  Contract  Audit  Agency,  Defense  Intelligence 
Agency,  and  National  Security  Agency,  58501 


NOTICES 

Meetings: 
Defense  Systems  Management  College  Board  of  Visitors, 

58581 
Electron  Devices  Advisory  Group,  58561 

(2  documents) 
National  Defense  University  Board  of  Visitors,  58561 
Travel  per  diem  rates,  civilian  personnel;  changes,  58562 

Employment  Standards  Adminietration 

See  Wage  and  Hour  Division 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission;  Hearings 

and  Appeals  Office,  Energy  Department 
RULES 
Strategic  Petroleum  Reserve.  Protective  Force  Officers; 

limited  arrest  authority  and  use  of  force.  58491 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  58501 
PROPOSED  RUI.ES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Illinois,  58528 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
58573,  58574 
(2  documents) 
Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
OPSIS  AB;  Opto-analyzer  Model  AR  500  long  path  N02 
analyzer,  58574 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  58575 
(3  documents] 
National  Drinking  Water  Advisory  Council.  58575 
Pesticide  programs: 
Pesticide  Information  Network;  new  telephone  numbers, 
58576 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts.  58576 

Executive  Office  of  ttie  President 

See  Management  and  Budget  Office 

Export  Administration  Bureau 

NOTICES 

Export  privileges;  actions  affecting: 
Amiri.  Reza  Panjtan.  et  al..  58552 

Farmers  Home  Administration 

NOTICES 

Rural  housing  funds  availability.  1992  FY.  58539 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Sikorsky.  58494 
jet  routes.  58496 
VOR  Federal  airways.  58495 
PflOPOSEO  RULES 
Airworthiness  directives: 

Boeing.  58526 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map- 
Toledo  Express  Airport  OH.  58600 

San  Antonio  Internationa!  Airport,  TX,  58601 
Airports: 

Passenger  facility  charges — 
McCarran  International  Airport.  NV,  58602 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Public  mobile  services — 
Cellular  service;  unserved  areas  applications,  58503 
Radio  stations;  table  of  assignments: 

Arkansas  et  al..  58512 

Florida.  58512 

Michigan.  58512 

Tennessee.  58513 
PROPOSED  RULES 
Common  carrier  services: 

Public  mobile  services — 
Cellular  service;  unserved  areas  applications.  58529 
Radio  stations;  table  of  assignments: 

Michigan.  58530 

New  Mexico,  58531 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Government  lands  use.  annual  charges;  fees  schedule, 
58497 
Natural  gas  companies  (Natural  Gas  Act),  etc.: 

Filing  fees  applicable  to  producer  matters,  58498 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  Hlings,  etc.: 
Rockland  Electric  Co.  et  al..  58568 
Natural  Gas  Policy  Act 
State  Jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Texas  Railroad  Commission,  58569 
(4  documents) 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co..  58570 
Granite  State  Transmission.  Inc.,  58571 
Great  Lakes  Gas  Transmission  Limited  Partnership.  58571 

(2  documents) 
LTV  Steel  Mining  Co..  58568 
Northern  Natural  Gas  Co..  58572 
Southern  Natural  Gas  Co..  58572 

(2  documents) 
Williams  Natural  Gas  Co..  58572.  58573 
(2  documents) 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  58577 


Federal  Mine  Safety  and  Health  Revlow  Commission 

NOTICES 

Meetings;  Sunshine  Act.  58609 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act.  58609 
Applications,  hearings,  determinations,  etc.: 
SouthTrust  Corp.,  58577 

Food  and  Drug  Administration 

NOTICES 

Food  for  human  consumption: 

Identity  standards  deviation:  market  testing  permits — 
Sour  cream,  light.  58578 
Meetings: 

Advisory  committees,  panels,  etc.,  58579 

Consumer  information  exchange,  58579 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration:  Health  Care  Financing  Administration; 
Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Meetings: 

Social  Security  Advisory  Council,  58580 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  medicine — 

Departments  establishment,  58560 
Geriatric  education  centers,  58582 
Nurse  anesthetist  education  programs.  58583 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders.  58573 

Interior  Department 

See  Land  Management  Bureau;  National  Park  Service 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Circular,  welded,  non-alloy  steel  pipes  and  tubes  from 

Brazil  et  al.,  58586 
Scanning  multiple-beam  equalization  systems  for  chest 

radiography  and  components,  58587 

Justice  Department 

See  also  Prisons  Bureau 

NOTICES 

Pollution  control:  consent  judgments: 

Burrows,  Elmer,  et  al..  58587 

Rexham  Corp..  58588 

USX  Corp.,  58588 

Wallace  et  al..  58588 

Labor  Department 

See  Labor  Statistics  Bureau;  Wage  and  Hour  Division 

Labor  Statistics  Bureau 

NOTICES 
Meetings: 
Labor  Research  Advisory  Council.  58589 
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Land  Management  Bureau 

NOTICES 

Meetings: 

Richfield  District  Grazing  Advisory  Board,  58585 

Vernal  District  Advisory  Council.  58585 
Oil  and  gas  leases: 

Utah,  58585 
Survey  plat  filings: 

Oregon  and  Washington,  58585 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  58592 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Communications  System 

NOTICES 

Meetings: 
Telecommunications  Service  Priority  System  Oversight 
Committee,  58589 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Rearview  mirrors — 
Reflectance,  58513 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles  importation — 
Importation  eligibility;  determinations.  58602 
Importation  eligibility;  tentative  determinations,  58605 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Malcolm  Baldrige  National  Quality  Award's — 
Board  of  Overseers,  58554 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 

Snake  River  sockeye  salmon,  58619 
Fishery  conservation  and  management: 

Western  Pacific  Region  pelagic,  58516 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog,  58537 

Fdreign  fishing — 

Bering  Sea  and  Aleutian  Islands  groundfish,  58531 
NOTICES 

Endangered  and  threatened  species: 
Pacific  salmon 

Species  deflnition  application,  58612 

National  Park  Service 

NOTICES 

Meetings: 
Protecting  Our  National  Parks  Symposium  Steering 
Committee,  58586 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  58609 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
.  Cintichem,  Inc.,  58589 

Connecticut  Yankee  Atomic  Power  Co.,  58590 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  58591 
(2  documents) 
Privacy  Act: 

Systems  of  records;  correction,  58591 
Applications,  hearings,  determinations,  etc.: 

GPU  Nuclear  Corp.  et  al.,  58591 

Piping  Specialists.  Inc..  58592 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Paclcers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Marion  Stockyard.  AL.  et  al..  58551 

Patent  and  Trademark  Office 

NOTICES 

Omnibus  Trade  and  Competitiveness  Act  of  1988;  process 
patent  amendments;  adverse  effects  on  domestic 
industries;  information  request,  58554 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Administrative  remedy  procedures;  complaint  or  appeal 
receipt  acknowledgment,  etc.,  58634 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Resources  and  Services 

Administration 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  58609 

Self-regulatory  organizations:  proposed  rule  changes: 
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Chicago  Board  Options  Exchange,  Inc.,  58595 
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Pacific  Stock  Exchange,  Inc.,  58598 

Applications,  hearings,  determinations,  etc.: 
Choice  Drug  Systems,  Inc.,  58599 

Small  Business  Administration 

RULES 

Business  loans: 
Holding  and  operating  companies  owned  by  family    ' 
members;  "alter  ego  rule" 
Correction,  58610 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration;  National  Highway 
Traffic  Safety  Administration 
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Trsatury  Department 

Nonccs 

Agency  information  collection  activities  under  0MB  review. 

S8607.  58608 

(3  documents) 

Veterans  Affaire  Department 

NOTICES 
Meetings: 
Special  Medical  Advisory  Group,  56608 

Wage  and  Hour  Wilelen 

ma£S 

Child  labor. 
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Part  IV 
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TMs  Mctfon  ol  «w  FEDEFIAL  REGISTER 
contains  regulatory  documents  having 
general  appiicabiiity  and  legal  affect  most 
of  which  are  keyed  to  and  oodifiad  in 
the  Code  of  Fectoral  Regulations.  «vhich  is 
put)«shed  under  50  tMtes  pursuant  to  44 
U.&C   tSIO. 

The  Cods  ol  Federal  Reguiaions  is  seW 
by  the  Superintendent  of  DocumentL 
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first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  ENERGY 

Office  of  FostU  Efwrgy 

10  CFR  Part  1049 

QuicMlnM  for  ttM  ExwdM  of  Umttod 
AfTMt  Authority  and  UM  of  Forot  by 
Protoctlvo  Fore*  Offlean  of  ttw 
Strategic  Patroiauin  Raaarva 

AOCNCV:  Strategic  Petroleum  Reserve 
Office.  Department  of  Bnet^gy. 
action:  Final  rule. 


:  The  Department  of  Energy 
(DOE)  is  adopting  fhiei  regulations 
prescribing  guidelines  for  the  exercise  of 
limited  arrest  authority  and  use  of  force 
by  Protective  Force  Officers  of  the 
Strategic  Petroleum  Reserve  (SPR). 
These  guidelines  are  in  accoixlance  with 
section  661  of  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7270a).  and 
authorize  officers  guarding  the  SPR  to 
carry  Firearms  while  discl^rging  their 
official  duties,  and  in  certain  instances 
to  make  arrests  %vithout  warrant.  This 
action  follows  publication  of  a  notice  of 
proposed  rulemaking  on  August  1, 1991 
(56  FR  36743).  No  pubTic  comments  were 
received  in  response  to  that  notice. 
EFFBCTtVE  OATl:  This  fmal  rule  will  be 
effective  December  20, 1991. 
FOM  FURTHin  MFOMIATION  CONTACT: 
Ralph  LaMonda.  Office  of  the  Strategic 
Petroleum  Reserve.  Department  of 
Energy,  Mail  Stop  FE-421,  Forresta) 
Building.  1000  Independence  Avemie, 
SW.,  Washington,  DC  20585.  (202) 
586-4692. 
Durinda  Robinson.  Office  of  Chief 
Counsel.  Department  ai  Energy. 
Strategic  Petroleum  Reserve.  900 
Commerce  Road  East.  New  Orleans. 
Louisiana  70123.  (504)  734-4312. 


L  Background 

n.  Sumntary  of  tiie  Ptnal  Rule 

HI.  Procedurat  Re^aireawnts 


A.  Section  sai  of  the  DOE  Oigaoizatioa 
Act 

B.  Eavironinental  Review 

C.  Review  Under  Executive  Order  12291 

D.  Review  Under  Executive  Order  12812 

E.  Review  Under  tlw  Regdatory  Pfexibility 
Act 

F.  Review  Under  the  Paperwork  Reduction 
Act 

LBachgnmnd 

On  August  1. 1991.  DOE  published  a 
notice  of  pn^Ktaed  rulemaking  to 
implement  section  661  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7270a)  which  was  added  to 
that  Act  by  Public  Law  Na  100-531. 
October  25, 1988, 102  Stat  2852.  Section 
661  (rf  the  Act  authorires  designated 
employees  of  the  Department  of  Energy 
and  designated  Department  of  Energy 
contractors  or  subcontractors 
(hereinafter  "Protective  Force  Officer") 
to  carry  firearms  and  make  limited 
warrantless  arrests  while  discharging 
their  official  duties.  These  guidelines  set 
forth  procedures  unifonnly  applicable  to 
the  exercise  of  such  authority  at  all  SPR 
sites,  and  are  intended  to  assist  officers 
in  assuring  the  adequate  protection  of 
the  SPR  and  persons  and  property  in  or 
upon  the  SPR  and  to  assure  the 
reasonable  exercise  ot  arrest  authority 
and  the  reasonable  use  of  force  in  the 
course  of  exercising  such  authority. 

In  the  notice  of  proposed  rulemaking, 
DOE  invited  interested  persons  to 
submit  comments  on  the  proposed  rule 
by  September  3. 1991.  EXDE  did  not 
receive  any  comments,  and  the 
Department  has  decided  to  adopt  the 
proposed  regulation  as  final  regulations. 

n.  Stmmiary  of  the  Final  Rule 

The  guidelines  prescribed  in  this  final 
rule  establish  policies  and  procedures 
regarding  the  exercise  of  limited  arrest 
authority  and  authority  to  carry  firearms 
by  DOE  employees  and  employees  of 
DOE  contractors  and  subcontractors 
while  discharging  their  official  duties. 
These  guidelines  apply  to  the  exercise  of 
these  authorities  while  protecting  the 
SPR  or  its  storage  or  related  facilities 
and  protecting  persons  upon  the  SPR  or 
its  storage  or  related  facilities. 

This  final  rule  defines  "arrest," 
"deadly  force."  "contractor,"  and  "SPR," 
based  on  current  case  law  and  section 
661  of  the  Act.  The  definitions  of  "Act," 
"Protective  Force  Officer,"  "suspect" 
and  self-explanatory. 

Under  this  rule,  a  Pratectiva  Force 
Officer  while  discharging  official  duties 


may  arrest  any  person  without  warrant 
-  for  an  offense  against  the  United  States 
if  the  officer  has  "reasonable  cause"  to 
believe  tfiat  the  person;  (1)  Has 
committed  or  is  committing  a  felony  and 
is  in  or  is  fleeing  from  the  immediate 
area  of  the  crime;  or  (2)  is  committing  a 
felony  or  misdemeanor  in  the  officer's 
presence.  The  final  nile  defines 
"reasonable  grounds"  to  arrast  based  on 
current  case  law. 

This  final  rule  directs  Protective  Force 
officers  to  follow  certain  arrest 
procedures  to  ensure  that  the  suspect  is 
informed  of  the  arrest  and  the  raaaons 
for  the  arrest,  and  addresses  the 
officer's  authority  to  search  the  suapact 
or  the  area  into  which  the  suspect  ought 
reach  to  obtain  a  weapon  or  to  destroy 
evidence.  This  section  also  is  based 
upon  current  case  law. 

This  final  rule  mandates  that  the 
officer  advise  the  suspect  of  the 
constitutional  ri^  against  self- 
incrimination  ("Miranda"  warnings)  in 
accordance  with  current  case  law.  This 
requirement  is  not  intended  to  prevent 
the  officer  from  responding  to  an 
imminent  danger  to  himself  or  to  other 
persons.  Therefore,  to  protect  the 
suspect  and  the  officer  in  these 
ciroumstances.  the  officer  must  advise 
the  suspect  of  this  right  as  soon  as 
practicable  after  the  imminent  danger 
has  passed. 

This  final  rule  directs  Protective  Force 
Officers  to  transfer  custody  of  arrested 
suspects  to  other  law  enforcement 
personnel  to  ensure  the  protection  of  the 
suspect's  procedural  rights.  These 
guidelines  permit  limited  questioning  of 
suspects  by  the  Protective  Force  Officer 
as  necessary  to  protect  the  SPR  and 
persons  upon  the  Sm.  and  also  permits 
such  questioning  as  authorized  by  other 
law  enforcement  personneL 

Under  this  final  rule,  the  officer's 
authority  to  use  non-deadly  force  is 
limited  to  force  that  is  "reasonable  and 
necessary"  to  apprehend  or  arrest  the 
suspect  to  prevent  escape  or  to  defend 
the  officer  or  other  persons  from  what 
the  officer  "reasonably  believes"  to  be 
the  use  or  threat  of  imminent  use  of  non- 
deadly  force  by  the  suspect.  Verbal 
abuse  is  not  the  basis  for  use  of  non- 
deadly  force  by  the  officer.  Protective 
Force  Officers  are  directed  to  consult 
with  DOE  counsel  and  contractor 
counsel  to  assinv  the  application  of 
uniform  policy  among  SPR  sites. 
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In  accordance  with  current  case  law 
and  law  enforcement  practice,  these 
guidelines  limit  the  officer's  authority  to 
use  deadly  force,  and  states  that  the 
ofHcer  shall  give  a  verbal  warning  if 
feasible,  and  shall  not  fire  warning 
shots. 

The  regulation  authorizes  officers  thai 
have  completed  the  basic  training 
course  to  carry  Rreanns  and  to  use 
arrest  authority.  The  regulation 
describes  the  basic  training  course, 
requires  Protective  Force  Officers  to 
maintain  firearms  competency  by 
subsequent  annual  training,  and 
addresses  quali^cation  for  the  use  of 
fireams.  The  regulation  also  sets  forth 
departmental  policy  regarding:  (1)  The 
type  of  Rrearms  used;  (2)  security, 
inventory,  and  maintenance  of  firearms: 

(3)  suspension  of  officers  due  to 
incidents  involving  use  of  firearms:  and 

(4)  reporting  and  investigation  of 
firearms  incidents. 

Section  1049.10  of  this  regulation 
precludes  any  action  by  any  person 
based  upon  these  guidelines,  which  are 
prescribed  solely  for  internal  guidance. 
Thus,  these  guidelines  do  not,  and  may 
not  be  relied  upon  to  create,  any 
substantive  or  procedural  rights 
enforceable  at  law  by  any  party  in  any 
civil  or  criminal  proceeding. 

m.  Procedural  Requirements 

A.  Section  501  of  the  DOE  Organization 
Act 

The  notice  of  proposed  rulemaking 
was  promulgated  under  section  SOl(c)  of 
the  DOE  Organization  Act  in 
accordance  with  section  553  of  title  5, 
United  States  Code,  based  upon  our 
finding  that  no  substantial  issue  of  fact 
or  law  existed  and  that  this  rule  is 
unlikely  to  have  a  substantial  impact  on 
the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses. 

B.  Environmental  Review 

This  rulemaking  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1968. 

C.  Review  Under  Executive  Order  No. 
12291 

DOE  has  determined  that  the 
incremental  effect  of  today's  fmal  rule 
will  not  have  the  magnitude  of  effects  on 
the  economy  to  bring  the  rule  within  the 
definition  of  a  "major  rule"  contained  in 
Executive  Order  No.  12291.  This  rule 
imposes  no  regulatory  burden  on  the 
economy,  on  individuals,  public  or 
private  organizations,  or  State  and  local 
governments.  The  rule  is  not  likely  to 


result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  and  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Pursuant  to  the  Executive 
Order,  this  final  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB). 

D.  Review  Under  Executive  Order  No. 
12612 

Executive  Order  No.  12612  requires 
that  rules  be  reviewed  for  Federalism 
effects  on  the  institutional  interest  of 
states  and  local  governments,  and  if  the 
effects  are  sufficiently  substantial, 
preparation  of  a  Federalism  assessment 
is  required  to  assist  senior 
policymakers.  This  final  rulemaking  to 
implement  section  661  of  the  DOE 
Organization  Act  will  not  have  any 
substantial  direct  effects  on  State  and 
local  governments  within  the  meaning  of 
the  Executive  Order.  The  final 
rulemaking  affects  Federal  agency 
property  that  is  not  subject  to  direct 
State  regulation. 

E.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  Public 
Law  No.  96-345  {5  U.S.C.  601-612). 
requires  that  an  agency  prepare  an 
initial  regulatory  fiexibility  an<:lysis  to 
be  published  at  the  time  the  rule  is 
published.  The  requirement  (which 
appears  in  section  603  of  the  Act)  does 
not  apply  if  the  agency  "certifies  that  the 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
This  rule  will  not  have  any  economic 
impact. 

F.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  rule.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq. ). 

List  of  SubjecU  in  10  CFR  Part  1049 

Federal  buildings  and  facilities. 
Government  contracts.  Law 
enforcement.  Security  measures. 


Issued  in  Washington.  DC.  on  Noveml>«r  8, 
1991. 
LincU  G.  Stunts, 

Acting  Assistant  Secretary  for  Fossil  Energy- 

Accordingly,  a  new  part  1049  is 
hereby  added  to  chapter  X,  title  10  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  1049— LIMITED  ARREST 
AUTHORITY  AND  USE  OF  FORCE  BY 
PROTECTIVE  FORCE  OFFICERS  OF 
THE  STRATEGIC  PETROLEUM 
RESERVE 

occ> 

1049.1  Purpose. 

1049.2  Scope. 

1049.3  Definitions. 

1049.4  Arrest  authority. 

1049.5  Exercise  of  arrest  authority — General 
guidelines. 

1049.6  Exercise  of  arrest  authority — Use  of 
non-deadly  force. 

1049.7  Exercise  of  arrest  authority — use  of 
deadly  force. 

1049.8  Training  of  SPR  Protective  Force 
Officers  and  qualification  to  carry 
firearms. 

1049.9  Firearms  and  firearms  incidents. 

1049.10  Disclaimer. 
Authority:  42  U.S.C.  7101  et  aeq. 

(1049.1    Purpose. 

The  purpose  of  these  guidelines  is  to 
set  forth  internal  Department  of  Energy 
(DOE)  security  policies  and  procedures 
regarding  the  exercise  of  arrest 
authority  and  the  use  of  force  by  DOE 
employees  and  DOE  contractor  and 
subcontractor  employees  while 
discharging  their  official  duties  pursuant 
to  section  661  of  the  Department  of 
Energy  Organization  Act. 

91049J    Scope. 

These  guidelines  apply  to  the  exercise 
of  arrest  authority  and  the  use  of  force, 
as  authorized  by  section  661  of  the 
Department  of  Energy  Organization  Act, 
as  amended.  42  U.S.C.  7101  et  seq.,  by 
employees  of  DOE  and  employees  of 
DOE'S  SPR  security  contractor  and 
subcontractor.  These  policies  and 
procedures  apply  with  respect  to  the 
protection  of: 

(a)  The  SPR  and  its  storage  or  related 
facilities:  and 

(b)  Persons  upon  the  SPR  or  its 
storage  or  related  facilities. 

f  1049.3    Definition*. 

(a)  Act  means  sections  661  of  the 
Department  of  Energy  Organization  Act. 
as  amended.  (42  U.S.C.  7270a). 

(b)  Arrest  means  an  act  resulting  in 
the  restriction  of  a  person's  movement, 
other  than  a  brief  consensual  detention 
for  purposes  of  questioning  about  a 
person's  identity  and  requesting 
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identification,  accomplished  by  means 
of  force  or  show  of  authority  under 
circumstances  that  wonid  lead  a 
reasonable  person  to  believe  that  he 
was  not  fiee  to  leave  the  presence  of  the 
officer. 

(c)  Contractor  means  a  contractor  or 
subcontractor  at  any  tier. 

(d)  Deadly  force  means  that  force 
which  a  reasonable  person  would 
consider  likely  to  cause  death  or  serious 
bodily  harm. 

(e)  Protective  Force  Officer  means  a 
person  designated  by  DOE  to  carry 
firearms  pursuant  to  section  661  of  the 
Act. 

(f)  SPR  means  the  Strategic  Petroleum 
Reserve,  its  storage  or  related  facilities, 
and  real  property  subject  to  the 
jurisdiction  or  administration,  or  in  the 
custody  of  the  Department  of  Energy 
under  part  B  of  title  I  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C. 
8231-6247). 

(g)  Suspect  means  a  person  who  is 
subject  to  arrest  by  a  Protective  Force 
Officer  as  provided  in  these  guidelines. 

§1049.4    Arrest  aulhortty. 

(a)  Under  the  Act,  the  authority  of  a 
DOE  Protective  Force  Officer  to  arrest 
without  warrant  is  to  be  exercised  only 
in  the  performance  of  official  duties  of 
protecting  the  SPR  and  persons  within 
or  upon  the  SPR. 

(b)  A  Protective  Force  Officer  is 
authorized  to  make  an  arrest  for  a 
felony  committed  in  violation  of  laws  of 
the  United  States,  or  for  a  misdemeanor 
committed  in  violation  of  laws  of  the 
United  States  if  the  offense  is  committed 
in  the  officer's  presence. 

(c)  A  Protective  Force  Officer  also  is 
authorized  to  make  an  arrest  for  a 
felony  committed  in  violation  of  laws  of 
the  United  States  if  the  Officer  has 
reasonably  grounds  to  believe  that  the 
felony  has  been  committed,  or  that  the 
suspect  is  committing  the  felony,  and  is 
in  the  immediate  area  of  the  felony  or  is 
fieeing  the  immediate  area  of  the  felony. 
"Reasonable  grounds  to  believe"  means 
that  the  facts  and  circumstances  within 
the  knowledge  of  the  Protective  Force 
Officer  at  the  moment  of  arrest,  and  of 
which  the  Protective  Force  Officer  has 
reasonably  trustworthy  information, 
would  be  sufficient  to  cause  a  prudent 
person  to  believe  that  the  suspect  had 
committed  or  was  committing  a  felony. 


}104U    Exerelee  of  Arreel  Authority— 
General  OuideOnea. 

(a)  In  making  an  arrest,  and  before 
taking  a  person  into  custody,  the 
Protective  Force  Officer  should: 

(1)  Announce  the  Protective  Force 
Officer's  authority  [e.g.,  by  identifying 


himself  as  an  SPR  Protective  Force 
Officer): 

(2)  State  that  the  suspect  is  under 
arrest;  and 

(3)  Inform  the  suspect  of  the  crime  for 
which  the  suspect  is  being  arrested.  If 
the  circumstances  are  such  that  making 
these  announcements  would  be  useless 
or  dangerous  to  the  Officer  or  to  another 
person,  the  Protective  Force  Officer  may 
dispense  with  these  announcements. 

(b)  At  the  time  and  place  of  arrest,  the 
Protective  Force  Officer  may  search  the 
person  arrested  for  weapons  and 
criminal  evidence,  and  may  search  the 
area  into  which  the  person  arrested 
might  reach  to  obtain  a  weapon  to 
destroy  evidence. 

(c)  After  the  arrest  is  effected,  the 
person  arrested  shall  be  advised  of  his 
constitutional  right  against  self- 
incrimination  {"Miranda  warnings").  If 
the  circumstances  are  such  that 
immediately  advising  the  person 
arrested  of  this  right  would  result  in 
imminent  danger  to  the  Officer  or  other 
persons,  the  Protective  Force  Officer 
may  postpone  this  requirement.  The 
person  arrested  shall  be  advised  of  this 
right  as  soon  as  practicable  afier  the 
imminent  danger  has  passed. 

(d)  As  soon  as  practicable  after  the 
arrest  is  effected,  custody  of  the  person 
arrested  should  be  transferred  to  other 
Federal  law  enforcement  personnel  [e^., 
U.S.  Marshals  or  FBI  agents)  or  to  local 
law  enforcement  personnel,  as 
appropriate,  in  order  to  ensure  that  the 
person  is  brought  before  a  magistrate 
without  unnecessary  delay. 

(e)  Ordinarily,  the  person  arrested 
shall  not  be  questioned  or  required  to 
sign  written  statements  unless  such 
questioning  is: 

(1)  Necessary  to  establish  the  identity 
of  the  person  arrested  and  the  purpose 
for  which  such  person  is  within  or  upon 
the  SPR; 

(2)  Necessary  to  avert  an  immediate 
threat  to  security  or  safety  [e.g^  to 
locate  a  bomb);  or 

(3)  Authorized  by  other  Federal  law 
enforcement  personnel  or  local  law 
enforcement  personnel  responsible  for 
investigating  the  alleged  crime. 

S  1049.6    Exerciee  of  arrest  auttwrlty—Ua* 
of  non-deadly  foroe. 

(a)  When  a  Protective  Force  Officer  is 
authorized  to  make  an  arrest  as 
provided  in  the  Act.  the  Protective  Force 
Officer  may  use  only  that  degree  of  non- 
deadly  force  that  is  reasonable  and 
necessary  to  apprehend  and  arrest  the 
suspect  in  order  to  prevent  escape  or  to 
defend  the  Protective  Force  Officer  or 
other  persons  from  what  the  Officer 
reasonably  believes  to  be  the  use  or 
threat  of  imminent  use  of  non-deadty 


force  by  the  suspect.  Verbal  abuse  by 
the  suspect,  in  itself,  is  not  a  basis  for 
the  use  of  aon-deadly  force  by  a 
Protective  Force  Officer  under  any 
circumstances. 

(b)  Protective  Force  Officers  should  i 
consult  the  local  DOE  Office  of  Chief 
Counsel  and  contractor  legal  counsel  for 
additional  guidance  on  the  use  of  non- 
deadly  force  in  the  exercise  of  arrest 
authority,  as  8ppr«}priate. 

$1049.7    Exerds*  of  arrest  authority— Ua* 
Of  inaaiy  roroe. 

(a)  The  use  of  deadly  force  is 
authorized  only  under  exigent 
circumstances  where  the  Protective 
Force  Officer  reasonably  believes  that 
such  force  is  necessary  to: 

(1)  Protect  himself  from  an  imminent 
threat  of  death  or  from  serious  bodily 
harm; 

(2)  Protect  any  person  or  persons  in  or 
upon  the  SPR  from  an  inuninent  threat  of 
death  or  serious  bodily  harm. 

(b)  If  circumstances  require  the  use  of 
a  firearm  by  a  Protective  Force  Officer, 
the  Officer  shall  give  a  verbal  warning 
[e^.,  an  order  to  halt),  if  feasible.  A 
Protective  Force  Officer  shall  not  fire 
warning  shots  under  any  circumstances. 

91049J    Training  of  SPR  Proteetiv*  Force 
Officers  and  quaHflcatlen  to  carry  Urcfwia. 

(a)  Protective  Force  Officers  shall 
successfully  complete  training  required 
by  applicable  Department  of  Energy 
orders  prior  to  receiving  authorizatioo  to 
carry  fuearms.  The  Department  of 
Energy  Office  of  Safeguards  and 
Security  shall  approve  the  course. 

(b)  Prior  to  initial  assignment  to  duty. 
Protective  Force  Officers  shall 
successfully  complete  a  basic 
qualification  training  course  which 
equips  them  with  at  least  the  minimum 
level  of  competence  to  perform  tasks 
associated  with  their  responsibilities. 
The  basic  course  shall  include  the 
following  subject  areas: 

(1)  Legal  authority,  including  use  of 

deadly  force  and  exercise  of  hmited 
arrest  authority; 

(2)  Security  operations,  including 

policies  and  procedures; 

(3)  Security  tactics,  including  tactics  for 

Protective  Force  Officers  acting 
alone  or  as  a  group: 

(4)  Use  of  firearms,  including  firearms 

safety  and  proficiency  with  all 
types  of  weapons  expected  to  be 
used; 

(5)  Use  of  non-deadly  weapons, 

weapon-less  self-defense,  and 
physical  conditioning; 

(6)  Use  of  vehicles,  including  vehicle 

safety  in  routine  and  emergency 
situations; 
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[7]  Safety,  first  aid,  and  elementary 
firefighting  procedures; 

(8)  Operating  in  such  a  manner  as  to 

preserve  SPR  sites  and  facilities: 

(9)  Communications,  including  methods 

and  procedures. 

(c)  After  completing  training,  and 
receiving  the  appropriate  security 
clearance.  Protective  Force  Officers 
shall  be  authorized  to  carry  firearms 
and  exercise  limited  arrest  authority. 
Protective  Force  Officers  shall  receive 
an  identification  card,  which  must  be 
carried  whenever  on  duty  and  whenever 
armed. 

(d)  On  an  annual  basis,  each 
Protective  Force  Officer  must 
successfully  complete  training  sufficient 
to  maintain  at  least  the  minimum  level 
of  competency  required  for  the 
successful  performance  of  all  assigned 
tasks  identified  for  Protective  Force 
Officers. 

(e)  Protective  Force  Officers  shall  be 
qualified  in  the  use  of  firearms  by 
demonstrating  proficiency  in  the  use  of 
firearms  on  a  semiannual  basis  prior  to 
receiving  authorization  to  carry 
firearms.  Protective  Force  Officers  shall 
demonstrate  proficiency  in  the  use  of  all 
types  of  weapons  expected  to  be  used 
while  on  duty  under  both  day  and  night 
conditions.  In  demonstrating  firearms 
proficiency.  Protective  Force  Officers 
shall  use  firearms  of  the  same  type  and 
barrel  length  as  firearms  used  by 
Protective  Force  Officers  while  on  duty, 
and  the  same  type  of  ammunition  as  that 
used  by  Protective  Force  Officers  on 
duty.  Biefore  a  Protective  Force  Officer  is 
qualified  in  the  use  of  firearms,  the 
Officer  shall  complete  a  review  of  the 
basic  principles  of  firearms  safety. 

(f)  Protective  Force  Officers  shall  be 
allowed  two  attempts  to  qualify  in  the 
use  of  firearms.  Protective  Force 
Officers  shall  qualify  in  the  use  of 
firearms  within  six  months  of  failing  to 
qualify.  If  an  Officer  fails  to  qualify,  the 
Officer  shall  complete  a  remedial 
firearms  training  program.  A  Protective 
Force  Officer  who  fails  to  qualify  in  the 
use  of  firearms  after  completion  of  a 
remedial  program,  and  after  two  further 
attempts  to  qualify  shall  not  be 
authorized  to  carry  firearms  or  to 
exercise  limited  arrest  authority. 


§1049J 

(a)  Protective  Force  Officers  shall 
receive  firearms  of  a  type  suitable  to 
adequately  protect  persons  and  property 
within  or  upon  the  SPR.  Firearms  and 
ammunition  shall  be  secured, 
inventoried,  and  maintained  in 
accordance  with  applicable  Department 
of  Energy  orders,  when  not  in  use. 

(b)  The  authority  of  a  Protective  Force 
Officer  to  carry  firearms  and  to  exercise 


limited  arrest  authority  shall  be 
suspended  if  the  Officer  participates  in 
an  incident  involving  the  use  of 
firearms.  In  such  circumstances,  the 
Officer  shall  be  assigned  to  other  duties, 
pending  completion  of  an  investigation, 
(c)  Incidents  involving  the  discharge 
of  firearms  shall  be  reported  to  the 
Department  of  Energy  Headquarters 
Emergency  Operations  Center 
immediately,  and  to  the  SPR  Project 
Management  Office  Security  Division 
within  24  hours.  The  Strategic  Petroleum 
Reserve  Project  Manager  shall  appoint  a 
committee  to  investigate  the  incident. 

§1049.10    Disdainwr. 

These  guidelines  are  set  forth  solely 
for  the  purpose  of  internal  Department 
of  Energy  guidance.  These  guidelines  do 
not.  and  are  not  intended  to,  and  may 
not  be  relied  upon  to,  create  any 
substantive  or  procedural  rights 
enforceable  at  law  by  any  party  in  any 
matter,  civil  or  criminal.  These 
guidelines  do  not  place  any  limitations 
on  otherwise  lawful  activities  of 
Protective  Force  Officers  or  the 
Department  of  Energy. 

[FR  Doc.  91-27800  Filed  11-19-91;  8:45  am] 

WLUNO  COOe  MM-01-II 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-AWS-07;  AmdL  3»-«100; 
AD  91-24-13] 

Airworthiness  Directives;  Sikorslcy 
Aircraft  Model  S-76A  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Sikorsky  Aircraft 
Model  S-76A  helicopters,  which 
supersedes  an  existing  AD.  This 
amendment  requires  repetitive 
inspections  of  the  vertical  pylon  to 
detect  cracking  in  the  forward  spar 
components,  but  limits  these  inspections 
to  only  those  helicopters  which  have  not 
had  the  forward  spar  reinforced  with 
steel  straps  and  a  one-piece  doubler. 
This  amendment  is  needed  to  prevent 
crack  growth  in  unmodified  spars  which 
could  result  in  loss  of  control  of  the 
helicopter  and  to  eliminate  spar 
inspection  requirements  for  helicopters 
with  strengthened  spars. 
EFFECTIVE  DATE:  December  20. 1991. 
ADDRESSES:  The  applicable  service 
bulletins  may  be  obtained  from  Sikorsky 


Aircraft.  600  Main  Street.  Stratford, 
Connecticut  06601-1381,  or  may  be 
examined  in  the  Rules  Docket,  Office  of 
the  Assistant  Chief  Counsel,  FAA,  4400 
Blue  Mound  Road.  Building  3B.  room 
158.  Forth  Worth.  Texas,  76193-0007. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  B.  Noll.  Boston  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service,  FAA,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  01803,  telephone  (617) 
273-7111. 

SUPFLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
83-17-07.  Amendment  39-4711  (48  FR 
39052),  August  29, 1983),  as  amended  by    ' 
Amendment  39-5017  (50  FR  15099.  April 
17. 1985],  and  Amendment  39-5332  (51 
FR  24134,  July  2. 1986).  which  is 
applicable  to  Sikorsky  Aircraft  Model  S- 
76A  helicopters,  was  published  in  the 
Federal  Register  on  April  25, 1991  (56  FR 
19044).  The  proposal  limits  repetitive 
inspections  of  the  vertical  pylon  forward 
spar  of  Sikorsky  Model  S-76A 
helicopters  to  those  helicopters  which 
have  not  had  the  forward  spar 
reinforced  with  steel  straps  and  a  one- 
piece  doubler. 

AD  83-17-01,  as  amended,  currently 
requires  a  repetitive  inspection  for 
cracks  in  the  vertical  pylon  forward  spar 
caps  and  web  on  all  Sikorsky  S-76A 
helicopters.  The  FAA  has  determined 
that  a  modification  designed  by  the 
manufacturer  to  add  steel  straps  to  the 
forward  spar  caps  and  a  one-piece 
doubler  to  the  forward  spar  web 
provides  a  level  of  safety  for  which 
repetitive  inspections  are  no  longer 
necessary.  Therefore,  the  FAA  is 
superseding  AD  83-17-^)7  by  changing 
the  applicability  statement  to  exclude 
any  Sikorsky  S-76A  helicopters  that 
have  this  modification  installed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  which  a 
manufacturer  indicated  concurrence 
with  the  proposed  amendment.  The 
proposal  is  adopted  without  any  r 
changes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 

?;sponsibilities  among  the  various  levels 
f  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implication  to 
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warrant  the  preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  relieving  in  nature  and 
imposes  no  additional  cost  to  any 
person.  Therefore,  for  the  reasons 
discussed  above,  I  certify  that  this 
action:  (1)  Is  not  a  "major  rule"  under 
Fjcecutive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
QS  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  and  Safety. 

Adoption  of  the  Amendment 

<-  Accordingly,  pursuant  to  the  authority 
delegated  to  me  be  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-4711  (48  FR 
39052.  August  29, 1983).  AD  83-17-07.  as 
amended  by  Amendment  39-5017  (50  FR 
15099.  April  17. 1985)  and  Amendment 
39-5332  (51  FR  24134.  July  2. 1986).  and 
by  adding  the  following  new 
airworthiness  directive: 

AD  91-24-13  Sikorsky  Aircraft:  Amendment 
39-8100.  Docket  Number  91-ASW-07. 

Applicability:  All  Sikorsky  Aircraft  Model 
S-76A  helicopters,  certificated  in  any 
category,  equipped  with  forward  spar  cap 
angles,  part  numbers  (P/N's  76201-05001-103 
and  76201-05001-104,  forward  spar  web.  P/N 
76201-05001-101,  and  forward  spar  web 
doubler,  P/N  76201-001-107,  and  not 
equipped  with  Modification  Kit  76070-20086 
installed  in  accordance  with  Sikorsky  Alert 
Service  Bulletin  No.  76-55-12,  dated  June  6, 
1986. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  helicopter  vertical 
pylon  forward  spar  cap,  web,  and  web 
doubler.  accomplish  the  following: 

(a)  For  helicopters  that  have  attained  100  or 
more  hours'  time  in  service,  comply  with 
paragraph  (c)  within  the  next  25  hours'  time 
in  service  after  the  effective  date  of  this  AD 
unless  already  accomplished  within  the  last 
25  hours'  time  in  service,  and  thereafter  at 


intervals  not  to  exceed  50  hours'  time  in 
service  from  the  last  inspection. 

(b)  For  helicopters  that  have  not  attained 
100  hours'  time  in  service  on  the  effective 
date  of  this  AD.  comply  with  paragraph  (c) 
before  attaining  125  hours'  time  in  service, 
and  thereafter  at  intervals  not  to  exceed  50 
hours'  time  in  service. 

(c)  Inspect  for  cracks  in  the  forward  spar 
cap  angles,  spar  web,  and  web  doubler  and  in 
repairs  and  reinforcements  in  the  area  of  the 
tail  rotor  shaft  cutout  in  the  pylon  forward 
spar  and  areas  adjacent  to  the  fuselage  shear 
deck  as  follows: 

(1)  Remove  the  tail  rotor  drive  shaft 
fairings  in  the  vicinity  of  the  vertical  pylon, 
exposing  the  shear  deck  and  vertical  pylon 
forward  spar. 

(2)  Clean  all  accessible  areas  around  the 
tail  rotor  drive  shaft  cutout  area  in  the 
vertical  pylon  forward  spar  using  a  clean 
cloth  dampened  with  solvent  P-O-680,  Type 
II,  or  FAA-approved  equivalent. 

(3)  Using  a  light  visually  inspect  the 
forward  side  of  the  spar  for  cracks  in  all 
areas  adjacent  to  the  shear  deck  attachment 
to  the  forward  spar  web  and  the  web 
doubler. 

(4)  Using  a  light  and  mirror,  visually 
inspect  the  aft  side  of  the  spar  for  cracks. 
Inspect  through  the  tail  rotor  drive  shaft 
cutout. 

(5)  If  cracks  are  found  in  the  spar  web  or 
spar  web  doubler  or  in  their  repair  or 
reinforcement  parts,  accomplish  the 
following: 

(i)  For  each  part,  if  multiple  cracks  are 
found  or  if  a  single  crack  equal  to  or  in 
excess  of  2Vi  inches  in  length  is  found, 
replace  cracked  parts  prior  to  further  flight 
with  new  parts  of  the  same  part  number  or  if 
not  previously  repaired  or  reinforced, 
incorporate  a  repair  procedure  contained  in 
Sikorsky  Overhaul  and  Repair  Instructions 
(OltRI)  76200-014B,  or  later  FAA-approved 
revisions,  or  an  equivalent  procedure 
approved  as  noted  in  paragraph  (d)  of  this 
AD. 

(ii)  If  a  single  crack  is  less  than  2V4  inches 
in  length,  visually  inspect  the  part  for  crack 
length  prior  to  the  first  flight  of  each  day, 
and— 

(A)  Within  25  hours'  time  in  service  after 
finding  a  crack,  replace  or  repair  the  part  in  . 
accordance  with  paragraph  (c](5)(i),  except 

(B)  Replace  or  repair  the  affected  part  in 
accordance  with  paragraph  (c)(5)(i)  before 
further  flight,  whenever  the  crack  length 
reaches  2  Vi  inches. 

(6)  If  a  crack  is  found  in  the  spar  cap 
angles,  replace  the  cracked  spar  cap  angles 
prior  to  further  flight  with  a  new  spar  cap 
angle  of  the  same  part  number  in  accordance 
with  Sikorsky  Maintenance  Manual  SA  4047- 
76-2,  or  approved  equivalent  procedures  as 
noted  in  paragraph  (d)  of  this  AD. 

(7)  Reinstall  the  tail  rotor  drive  shaft 
fairings  after  the  inspections  and  rework,  as 
necessary,  of  paragraphs  (c)(1)  through  (c)(6) 
are  completed. 

(d)  Alternative  inspections,  repairs, 
modifications,  or  other  means  of  compliance 
which  provide  an  equivalent  level  of  safety, 
may  be  used  if  approved  by  the  Manager. 
Boston  Aircraft  Certification  Office.  FAA. 
New  England  Region,  12  New  England 


Executive  Park.  Burlington,  Massachusetts 
01803. 

(e)  On  request  of  an  operator,  an  FAA 
maintenance  inspector,  subject  to  prior 
approval  of  the  Manager,  Boston  Aircraft 
Certification  Office,  may  extend  the 
repetitive  inspection  interval  specified  in  this 
AD  if  the  request  contains  justifying  data. 

(f)  This  amendment  (39-8100),  AD  91-24-13, 
becomes  effective  December  2a  1991. 

Issued  in  Fort  Worth,  Texas,  on  November 
5. 1991. 

lames  D.  Erickson. 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Sen-ice. 
|FR  Doc.  91-27876  Filed  11-19-91;  8:45  amj 
WLUNO  coot  «S10-1»4I 


14  CFR  Part  71 

[Airspace  Docket  No.  91-ASW-t] 

Alteration  of  VOR  Federal  Airways; 
Liifayetts,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  several  Federal  airways 
located  in  the  vicinity  of  Lafayette,  LA. 
The  Lafayette  VOR  has  been  relocated 
to  the  Lafayette  Regional  Airport.  This 
action  realigns  all  airways  affected  by 
the  relocation  of  the  Lafayette  VOR. 

EFFECTIVE  DATE:  0901  UTC,  January  9, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone:  (202) 
287-9250. 
SUPPLEMENTARY  INFORMA'HON: 

History 

On  August  12. 1991.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  realign 
three  VOR  Federal  airways  located  in 
the  vicinity  of  Lafayette,  LA  (56  FR 
38092).  The  Lafayette,  LA,  VOR  had 
been  relocated  to  lat.  30°U'37"  N..  long. 
91*5932"  W..  at  the  Lafayette  Regional 
Airport.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments. on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  part  71  of  the  Federal  Aviation 
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Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
199a 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  several  Federal  airways 
located  in  the  vicinity  of  Lafayette.  LA. 
The  Lafayette  VOR  has  been  relocated 
to  the  Lafayette  Regional  Airport  This 
action  realigns  all  airways  a^ected  by 
the  relocation  of  the  Lafayette  VOR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  '*ma)or 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigatioa.  it 
is  certi^ed  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— 0C8IQNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTMO  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348(a).  1354(a). 
1510:  Executive  Order  10654:  46  U.S.C  106(g) 
(Revised  Pub.  L  97-448.  January  12. 1963):  14 
CFR  11.69. 

971.123    (Amwidedl 

2.  §  71.123  is  amended  as  follows: 
V-194  lAmeoded] 

By  removing  the  words  "^bine  Pass.  TX: 
INT  Sabine  Pass  OTT  and  Lafayette.  LA.  2S4* 
radialK  Lafayette:  Baton  Rouge,  LA:"  and 
substituting  the  words  "Sabine  Pass,  TX: 
Lafayette,  LA:  Baton  Rouge.  LA:" 

V-CB2  (Ameadadl 

By  removing  the  words  "INT  Lake  Charles 
064'  and  L.afayelte.  LA  285'  radiais:"  and 
substituting  tlie  words  "INT  Lake  Charles 
OM'  and  Lafayette.  LA  281'  radlals:" 


V-5S9  (Revbedi 

From  Lafayette.  LA.  INT  Lafayette  016*  and 
Baton  Rouge.  LA.  264'  radiais:  to  Baton 
Rouge. 

Issued  in  Washington.  DC  on  November  7. 
1991. 

Harold  W.  BMker, 

Manager,  Ainpace-Ru/ea  and  Aeronautical 
Information  Diviaioa. 
(FR  Doc  91-27878  Filed  11-19-91: 8:45  am) 

I  COM  4ei«-19-M 


14CFRPwt75 

(AirapaM  Ootkti  No.  •1-AWP-41 


Alteration  of  <lot  Route  J~92 


:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKMC  Final  rule. 

lUMMAWV:  This  amendment  altera  the 
description  of  Jet  Route  )-92  located 
between  Klamath  Falls.  OR.  and 
Mustang.  NV.  Originally,  this  route  was 
proposed  to  include  the  segment 
between  Yakima.  WA.  and  Mustang, 
NV.  The  route  as  amended  will  not 
include,  however,  the  segment  between 
Yakima  and  Klamath  Falls  at  this  time. 
This  amendment  will  improve  the  flow 
of  traffic  transiting  the  Reno,  NV, 
terminal  area  and  provide  an  alternate 
route  for  northbound  departures.  Traffic 
departing  northbound  and  overflying 
this  area  are  often  issued  this  route  by 
controllers  to  ensure  separation  from 
traffic  using  }-5.  This  action  will  adjust 
this  route  to  establish  the  optimum  use 
of  the  airspace  in  this  region  and  reduce 
controller  workload. 
KFnECnvi  date:  0901  UTC.  January  9, 
1982. 


ran  njRTMm  mponmation  contact: 

Alton  D.  Scott  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
cmd  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591:  telephone:  (202) 
267-9252. 
SUPM.EMCNTARV  INTONMATION: 

Ifistoty 

On  September  16. 1991,  the  FAA 

proposed  to  amend  part  75  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  75)  to  alter  the  description  of  J-02 
located  between  Yakima.  WA.  and 
Mustang.  NV  (56  FR  46747).  This  airway 
segment  has  been  reduced  to  Include 
only  the  segment  between  Klamath 
Falls.  OR.  and  MusUng.  NV.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 


written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Section  75.100 
of  part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.eC  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  75  of  the 
Federal  Aviation  Regulations  alters  die 
description  of  Jet  Route  ]-92  located 
between  Klamath  Falls.  OR,  and 
Mustang.  NV.  The  establishment  of  this 
route  will  improve  the  flow  of  traffic 
transiting  the  Reno.  NV.  terminal  area 
and  provide  an  alternate  route  for 
northbound  departures.  Traffic 
departing  northbound  and  overflying 
this  area  are  often  issued  this  route  by 
controllers  to  ensure  separation  from 
traffic  using  J-5.  This  action  will 
improve  existing  routes  within  this 
region  while  providing  additional  routes 
to  accommodate  increasing  air  traffic 
This  action  will  reduce  pilot/controller 
communications. 

The  FAA  has  determined  that  this 
regulation  only  Involves  an  established 
b(Kly  of  techrdcal  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  Is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  7S 

Aviation  safety.  Jet  routes. 

Adoptioo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  is 
amended  as  follows: 

PART  TS-ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  40  US.C  App.  1348(a),  13S4(a). 
1510:  Executive  Order  10654:  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-440.  January  12, 1983):  14 
CFR  11.89:  48  CFR  1.47. 


S7S.100   (AsMndsd] 
2. 1  75.100  is  amended  as  follows: 


J 
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1-92  (Amendad) 

By  removing  the  words  "From  Mustang, 
NV.  via  Coaldale.  NV  "  and  substituting  the 
words  "From  Klamath  Falls,  OR;  via 
Mustang,  NV:  Coaldale,  NV:". 

Issued  in  Washington,  DC  on  November 
12, 1991. 

Harold  W.  Backer, 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

|FR  Doc.  91-27879  Filed  11-19-91;  8:45  am) 

SILUNO  coos  4I10-1S-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  11 
[Docket  No.  RM8»-2-000] 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

Issued  November  14, 1991. 

agency:  Federal  Energy  Regulatory 
Commission,  Energy. 

action:  Final  rule:  update  of  Federal 
land  use  fees. 

SUMMARY:  On  May  8. 1987,  the 
Commission  issued  its  final  rule 
amending  part  11  of  its  regulations 
(Order  No.  469,  52  FR  18,201  May  14. 
1987).  The  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  Part  I  of  the  Federal 
Power  Act,  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use, 
and  the  methodology  for  assessing 
Federal  land  use  charges. 

In  accordance  with  S  11.2(b)  (18  CFR 
11.2(b))  of  the  Commission's  regulations, 
the  Commission  by  is  designee,  the 
Executive  Director,  is  updating  its 
schedule  of  fees  for  the  use  of 
government  lands.  The  yearly  update  Is 
determined  by  adapting  the  most  recent 
schedule  of  fees  for  the  use  of  linear 
rights-of-way  prepared  by  the  United 
States  Forest  Service.  Since  the  next 
fiscal  year  will  cover  the  period  from 
October  1, 1991.  through  September  30, 
1992,  the  fees  in  this  notice  will  become 
effective  October  1, 1991.  The  fees  will 
apply  to  fiscal  year  1992  annual  charges 
for  the  use  of  government  lands. 
EFFECTIVE  DATE:  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Olive  J.  Wallace,  Chief.  Revenue 
Assessments  Branch,  Office  of  the 
Executive  Director,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  (202)  219-2903. 


tUPPI.EMBNTARV  INFORMATION:  In 

accordance  with  9  11.2. 18  CFR,  the  land 
values  included  in  this  document  will  be 
published  in  the  Federal  Register.  In 
addition,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  contents  of  this 
document  during  normal  business  hours 
In  room  3104  at  the  Commission's 
Headquarters,  941  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397,  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3104. 941  North  Capitol  Street,  NE,. 
Washington,  DC  20426. 
George  L.B.  Pratt, 
Executive  Director. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Commission, 
effective  October  1, 1991,  amends  part 
11  of  Chapter  l,  title  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  11— [AMENDED] 

1.  The  authority  citation  for  part  11  • 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  791a-825r  42  U.S.C. 
7101-7352:  E.0. 12000,  3  CFR  1978  Comp.,  p. 
142. 

2.  In  part  11,  appendix  A  is  revised  to 
read  as  follows: 


Fee  Schedule  for  FY  1992 


State  and  county 


AlaiMma:  All  counlias 

Arkansas:  AP  counties 

Arizona: 

ApactM.  Cochise,  Gila.  Gratiam.  La 
Paz.  Mohave.  Navaio.  Pima,  Yava- 
pai, Yume,  Coconino  north  at  Colo- 
rado River 

Coconino  south  ol  Colorado  River, 
Greenlee,  Marirapa,  Pinal,  Santa 
Cruz 


Rale 

P« 
acre 


$21.43 
18.08 


5.38 

21.43 


Fee  Schedule  for  FY  1992— Continued 


State  and  county 


CaWomia: 

linparial.  Inyo.  Laaaon,  Modoc  River- 
side. San  DemaidhK) 

Siskiyou 

Alameda,  Alpine,  Amador,  Butie.  Cala- 
veras, Cdusa,  Contra  Coata,  Del 
Norte,  El  Dorado,  Fresno,  Glena 
Humboldt,  Kem,  Kir>ga,  Lake, 
Madera.  Mariposa,  Meryjocirw, 
Merced.  Mono,  Napa,  Nevada, 
Placer,  Plumas,  Sacramento.  San 
Benito,  San  Joaquin.  Santa  Clara. 
Shasta.  Sierra.  Solano,  Sonoma, 
Stanislaus,  Sutter,  Tehama.  Trinity. 

Tulare,  Tuolumne,  Yoto,  YutM 

Loa  Angelas,  Marin,  Monterey. 
Orange,  San  Diego.  San  Francisco. 
San  Luia  Otxsop.  San  Mateo.  Santa 
Bart>ara.  Santa  Cruz,  Ventura 

Colorado: 

Adams,  Arapahoe,  Bent.  Cheyenne. 
Crowley,  Elbert  El  Paso,  Huerlano, 
KiOMfa,  Kit  Carson,  Uncotn,  Logan, 
MofM,  Montezuma,  Morgan. 
Pueblo,      Sedgwick,     Washington, 

We«.  Yuma ™_ 

Baca.  Ookxes,  GarSald,  Las  Animas, 
Mesa.    Montroee,    Olero,    Prowwra, 

Rio  Blanco,  Routt  San  Miguel 

Alamosa.  Archuleta,  BouUar.  Chaffee, 
Clear  Creek,  Conetoe.  Cosima. 
Custer.  Denver.  DeKa.  Douglas, 
Eagle,  Fremorrt  Gilpin,  Grand.  Gurv 
rtison.  Hinsdale,  Jackson,  Jefferson, 
Lake,  La  Plato.  Lanmer.  MineraL 
Ouray.  Park,  Pitkm.  Rio  Grande,  Sa- 
guache. San  Juaa  SummS,  TeSar 

Corwwcticut  All  counties 

Fkxida: 

Baker,  Bay.  Bradford.  CaRwun,  Clay, 
Columbia,  Dine,  Duval,  Escambia, 
Franklin.  Gadsden,  Gilchnst  Gulf, 
Hamilton,  Holmes,  Jackson,  Jeffer- 
son, Lafayette,  Leon,  Liberty,  Madi- 
son, Nassau,  Okaioossa,  Same 
Rosa,    Suwannee,    Teytor,    Unioa 

Wakulla.  Walton,  Washington 

All  ott>er  counties 

Georgia:  All  counties 

Maho: 

Cassia.  Gooding.  Jerome.  Uncoln. 
Minidoka.  Oneida.  Owyhee.  Power, 

T¥»in  Falls 

Ada,  Adams,  Bannock,  Boar  Lake, 
Benewah,  Bingham.  Blaine.  Boise. 
Bonner.  Bor>neville,  Boundary, 
Butte,  Cantas,  Canyon.  CartXM, 
Qarii.  Qeanirater,  Custer,  Elnx>re. 
Franklin,  Fremorrt.  Gem.  Idaho,  Jef- 
ferson, Kootenai.  Latah,  Lemhi, 
Lewis.  Madison,  Nez  Perce.  Payette, 
Shoshone,  Teton,  Valley.  WaMig- 
ton 

Kansas: 

All  other  counties 

Morton r 

Illinois:  All  counties ......„.>_-«..„._«... 

Indiana:  All  counties 

Kentucky:  All  counties. 

Louisiana:  All  counties. 

Maine:  All  counties .~™~ ~. 

Micfiigan: 

Alger.  Baraga.  Chippewa.  DIckirtson, 
Delta.  Gogebic,  Houghton.  Iroa 
Keweenaw.  Luce.  Mackinac,  Mar- 
quette,    Menominee.     Ontonagon, 

Schooteraft 

All  otfier  counties 


Rate 


10.71 
18.08 


26.79 


32.16 


5.38 

ia7i 


21.43 

5.36 


32.16 
S3.59 
32.16 


5.36 


16.08 

5.36 

10.71 
16.08 
26.79 
16.06 
32.16 
16.06 


16.06 
21.43 


58496 
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Fee  Schedule  r»  FY  1992— Continued 


StsM  and  county 


Minnesota:  Al  counBoi 

Mw»i8B<>pi:  All  cijuniw 

MiMOun:  All  countws —  , 

Montana: 

Big   Ham,   Dlawa.   Carlor,   Caacada. 

CTiOMlaau.  Cuatar.  Oaneti,  McCona. 

Moaghar.  Dawraon.  Fatoa  Fargua, 

Qariiaid.  Glacwr.  GoWan  Vaitay.  Hi*. 

JiKMh   Baan.   Ubarty.   Muasalahai. 

navotaunv       r^Mapa, 

Powdar    Rmm.    Piaria. 

RooaavaH.      Roaatwd.      Shandan. 

Talon.     Toola.     Traasura,     Valay, 

Whaadand.  Wfeauc  Yatowatona 

Baavartwad.      Broadwalar.     Cartwa 

Oaar     Lodge.     Ralhaad,    GaMin. 

Grarala.  JaNeraon.  Laka.  Uwta  « 

ClarK    Lincoln.    Mad«oa    MnaraL 

Msaouia.     Park.    Powal.    Rai«lt. 

Sandars,    SiKar    Sow.    SWwalar. 

SwaatGraaa-. 


Nwnda: 

Euraka.  Humboldt.  Lander.  Unooln. 
Lyon.      Minerai.      Nya, 
Waitwa.  WtMa  Pina 


Carton  City.  Dnugtaa.  Sloray. 
Near  HampaMre:  Al  oountiea 


ChaMa.  Cuny.  Oa  Baca.  Oona  Ana, 
Eddy.  Grant  GuadeH4>e.  Hardkig. 
Ndalgo.  tea.  Luna.  McKinlay. 
Oiero.  CXay.  npoeairatt.  Son  Juatv 
Socorro.  Tomrice 


Rio  AntM.  SandouaL  Union 

Bematao.  Catron.  Cboi*.  CMn,  Urt- 
cotn,  Loa  Alamoa.  Mora.  San 
Mguel.  Santa  Fe,  Sierra.  Taos,  Va- 


New  YortL  Al  oour«aa— 
North  Caroina:  Al  countea. 

North  Dakota:  AJI  counOaa 

Ohio:  All  cowMiea 

Oklahoma 

Al  other  counttaa _«.„„„. 

Beaver.  Omarron.  Roger  MM*.  Taaaa... 

Le  Ftore.  McCurtam 

Oregon: 

Harney,  Lake.  Malheur _ 

Baker,  Crook.  Oescttutea.  GMam. 
Grant  Jefferson.  Klamath.  Morrow. 
onerman.  umataia,  unnn,  waaowa, 

Waaco,  Wheeter 

Cooa,  Cuny,  Doui^aa.  Jackaon,  Joaa- 


Benlon,  Ctackamaa.  Clatsop.  Cokjm- 
bta.  Hood  Rivar.  Lane,  Lincoln.  Linn, 
Manor.  Muftnomah.  PMk.  TlMnock, 

Washmgtoo.  YamNI 

Ponn«y»<ania  A«  counilaa 

Puerto  Rkw  All 

South  Dakota: 

Butte.  Custer.   Fa  River, 

Mead.  Pennirigton 

All  other  countiea 

South  Corolna:  Al  countiea 

Temaaaaa:  Al  counties 


CuK)a(bon.  El  Paso,  Hudspeth. 

Al  oltier  counties. 
Utah: 

Beaver,  tlox  Ekler.  Caitxyt.  Duchesne. 
Emery.  Gartekl  Grand  Irorv  Jaufai 
Kane.  Miflant  San  Juan.  Tooela. 
Uintah.  Wayne 

Wastwtgtun ~.^_-«......... 


Rata 


2143 
16.08 


5.36 


16.08 
5.38 


^68 
26.78 
16.08 


5.36 
10.71 


21.43 
21.43 
32.16 
5.36 
21.43 

5.36 
10.71 
16.08 

536 


10.71 
16.08 


21.43 

21.43 
32.16 


1606 
&36 

32.16 
21.43 

32.16 


536 

10.71 


Fee  Schedule  fom  FY  1992— Continued 


Stale  artd  county 


Cache.  Daggett  Oa«4s.  l4organ.  PMa, 
Rk:h.  SaK  Lake.  Sanpeta,  Savtar, 
Summit  Utah,  Waaaich.  MMbar 

Vermont  Al  countiaa 

Vvglnia:  Al  counOas 


Adams,  Aaotbv  Banloa  Chalaa  Co- 
lumbia, Oouglaa.  FranUm,  Garfiekt 
Qrwit  Kittitas,  KIckitat  Lincoln. 
Ok«iagan.   Spokane.  Wala  Walla. 

WhMmart  Yakima . 

Fany.  Psnd  OraMa,  Sla»ana 

Calwn,  Clark.  CowWz.  Qiaya  Harbor. 
Island,  Jefferson,  King.  Kitsap. 
L.avrta.  Mason.  PacMc.  Pierce.  San 

West  Virginia:  Al  counttM 

Wisconwt  Al  oounllM  ..„..»...» ....» — 

W^^yninQ: 

AftMwy.  CwnptMl,  OvQon,  OofB^evMi, 
Goshaa  Hot  Spnng*.  Jo^naoA.  Ur- 
amte.  Uncoin.  N«iron«.  Ntotrara, 
Ptatta,  Sheridsn,  Oweotw&tef,  Ff^ 

mont  SubMtte.  Uinta  Wathald* 

Dig  ^lom.  urooK.  nw.  lawt  waavn- 

Al  other  zones 


ISXM 

21.43 
21.43 


lari 


21.43 
21.43 

16.08 


5.36 

16.08 
6J8 


[FR  Doc.  91-27841  Fded  11-19-91:  8:45  am] 
■ttiMQ  COW  trn-oi-M 

18  CFR  Part  381 

[Docket  No.  RMS2-2S-003.  et  aL] 

Feea  Applicable  to  Producer  Mattera 
Under  the  Natural  Gaa  Act.  at  ai;  Order 
Denying  Rehearing 

Issued  November  13. 1991. 

AOBlcv:  Federal  Energy  Regulatory 
Commission  (Commission). 
ACTION:  Final  rule;  order  denying 
rehearing. 

summary:  The  Commission  is  denying  a 
request  for  rehearing  of  its  1989  annual 
update  of  its  filing  fees.  (54  FR  12900 
(March  2a  1989):  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1986-90  f  30.  850 
(March  24. 1989).)  Consistent  with  the 
Independent  OfTices  Appropriation  Act 
of  1952  and  the  Omnibus  Budget 
Reconciliation  Act  of  1986.  the 
Commission  seeks  to  collect  Hllng  fees 
from  those  it  regulates  to  reimburse  the 
Commission  for  the  costs  it  incurs  in 
analyzing  filings.  This  order  denies  a 
reheating  request  by  Public  Systems 
objecting  to  the  filing  fees. 
VFCCnvE  date:  November  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Toepfer,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20428.  (202)  20fr- 
2137. 


•URRiaMCNTARY  mFORMATMM:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room      j 
3308.  941  North  Capitol  Street.  NE..  i 

Washington.  DC  2042&  ' 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  206-1397,  (If  you 
are  using  a  9600  modem,  dial  (202)  206- 
1781.)  To  access  CIPS.  set  your 
commimications  software  to  use  300. 
1200  or  2400  bps.  full  duplex,  no  parity.  6 
data  bits,  and  1  stop  bit.  The  full  text  of 
this  document  will  be  available  on  CIPS 
for  30  days  from  the  date  of  issuance. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  In  room  330B, 
941  North  Capitol  Street  NW., 
Washington.  DC  20426. 

Before  Commissioners:  Martin  L  Allday. 
Chairman:  Charles  A.  Trabandt  Elizabeth 
Anne  Moler.  )eny ).  Langdon  and  Branko 
Terzic. 
Fees  Applicable  to  Producer  K4atters  Under 

the  Natural  Gas  Act 

[Docket  No.  RM82-25-003J 

Fees  Applicable  to  the  Natural  Cat  Policy 
Act 

[Docket  No.  RM82-30-004] 

Fees  Applicable  to  Natural  Gas  Pipelines 

[Docket  No.  RM82-31-O0ej 

Fees  Applicable  to  General  Activities 

[Docket  No.  RKtt2-35-002l 

Fees  Applicable  to  Electric  Utilities, 
Cogeneralors  and  Small  Power  Producers 

(Docket  Na  RMa2-38-010j 

Fees  Applicable  to  Natural  Gas  Pipeline  Rate 

Matters 
(Docket  No.  RM83-2-O04J 

RevisioDS  to  the  Purchased  Gas  Adjustments 
Regulations 

[Docket  Na  RM8e-14-002) 

Revision  of  Rate  Schedule  Filings  Under 
Sections  205  and  206  of  the  Federal  Power 
Act 

[Docket  No.  RM87-28-0Q2J 

Revision  of  Filing  Fees  for  Natural  Gas  Rate 
and  Tariff  Filings 

[Docket  No.  RM88-28-001| 
Order  Denying  Rehearing 

Issued  November  13, 1991, 
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Backgrawnd 

The  Commiseion  is  authorized  under 
the  Independent  OfRcet  Appropriation 
Act  of  19K  (lOAA)  to  estabiiah  fees  for 
the  services  and  benefits  it  providea.' 
Under  the  Omnibm  Budget 
Reconciliathin  Act  of  198S  (OBRA)  *  the 
Commission  is  authorized  to  "aasess 
and  collect  fees  and  annual  charges  in 
any  fiscal  year  in  amounts  equal  to  all  of 
the  costs  incurred  by  the  Commissioa  in 
that  fiscal  year."  Consistent  with  the 
standards  of  the  lOAA  and  the  OBRA. 
the  Commiasion  seeks  to  colleet  filing 
fees  thai  reimburse  the  Commission  for 
the  costs  it  incurs  in  analyzing  filings. 

In  Order  No,  435.  the  Commisaioo 
continued  a  three-class  filing  fee  system 
for  rate  filings  under  sectiooa  206  and 
206  of  the  Federal  Power  Act  *  Class  1 


•aua.cvt>(i 

adaUnialralhw  InlecpratatlaB  ettiM  iOAA  to  db 
Offica  of  ManaganHat  and  BudgaVs  Qtailar  A-2S. 
RrM  iaauad  Saptembet  23, 1990.  Oreolar  A-2S 
provides  that « fee  sboold  t>e  assessed  agatnsr  eacli 
identlRable  recipient  of  a  msasuraMs  anit  ar 
amount  of  govamment  (arrioa  or  iMU|)ait|  tarn 
which  the  recipiaal  dativea  a  ayadai  kanefit  See 
f7>C  V.  Ar^iv  £Qg/iuid  Paver  Caayaiv.  415  U.&  3«S. 
340-81  (1074)  (expressing  general  approvdof 
Circular  A-«"t  intenwetattoB  of  the  lOAA). 

See  aleo  Revision  of  Rata  Scneuuie  Filings  under 
Sectiooa  Mi  swi  asa  of  eke  rk^fat  Rawer  Act 
Order  No.  SV.  FBBC  Stats,  a  Raga.  BsfBlalioM 
Pteaiahlsi  ISSS  Sef  atUSOal  3\JU1  tlBBO) 
(discussing  tOAA),  ordv  on  rehaaring.  Oridar  No. 
S27-A.  m  FERC  Stati.  a  Regi.  f  30.912  (1991). 

•42  U.S.C  78n(8)fl)  (WeS).  The  Commission 
establlsked  anneai  chetges  to  Annuel  Charges 
Under  tha  Oaaalbua  Badgal  Baaeociilatlon  Act  of 
1966.  Order  Na.  472,  FQK:  StatB.  a  B^s. 
ReguUtiona  Preamfaiea  IflSa-ao  \  3Qi74&  clarified. 
Order  No.  472-A.  FEKC  Stats,  ft  Regs.  Regulations 
Preambles  tSee-Ottf  30,750.  order  on  nh^,  Order 
No.  472-a  RRC  Stats.  *  Regs.  RegulafioM 
PwiaaiNaaHas  SOlsaTiT  (I9gy%  AJtcMteaw 
recovered  through  a  combinatioa  of  lUaeiaae  and 
annual  charges.  All  costs  recovered  through  fiUng 
fees  are  subtracted  from  the  cost*  that  ere 
otherwiaa  toba  coHectad  by  means  of  annual , 
chargsa.  I 

•  Peee  Applicable  to  Electric  Utilities, 
(generators  and  Small  Power  Producers.  Order 
Na  435.  FERC  StaU.  ft  Regs.  Regutathm*  Preambtei 
1962-85 1  saeea  (loaa).  order  on  rgtig.  Order  Na 
435-A,  FERC  Statsi »  Regs.  Regulattone  Preambles 

i9M-«oi3ai7n(i«es). 

Prior  to  Ot&tr  No.  436,  and  based  on  the  general 
complexity  of  each  fOtegs,  the  Federal  fowvt 
ConunissioQ  had  established  tntee  categories  of 
filings  far  purposes  of  aseessioglHlnghes  under 
sections  206  and  a)6  of  the  Federal  Pa%ver  Act 
Nominal  rate  schedule  ftUngs;  moderalely  complex 
rale  schedule  filings:  and  rate  increase  fSUngs. 
Revision  of  Existing  antt  Estatifishment  of  New 
Schedules  to  be  Paid  by  Electric  Public  UUltly 
Companies  sod  Natural  Gas  Companiei  for 
MisceHaneous  Services  Rendered  by  the  Federal 
Power  Commission.  45  FPC  44a  449-50  (1071).  In 
addition  Id  providing  an  annual  update  of  the 
amouDls  for  the  tluee  fee  categories.  Order  No.  43S 
revised  the  defioitions  lot  the  three  fee  categories, 
which  had  previously  beeo  defined  largely  (though 
not  exclusively)  through  examples. 


filings  were  thoae  filinga  with  no  rate 
impact  or  invelviag  only  a  rate  decrcaaa. 
Claaa  2  fiUoga  were  thiMa  filings  having 
an  impact  on  rates  but  not  supported  by 
Period  n  coal  of  service  data.  Class  3 
filings  were  those  filings  involving  rate 
increases  and  which  were  supported  by 
Period  II  cost  of  service  data.  * 

In  1988.  in  Order  No.  494,  the 
Commission  replaced  the  three-class 
filing  fee  system  with  a  two-class  filing 
fee  system  by  combining  those  filings 
formerly  classified  as  Class  2  or  Class  3 
into  one  class,  subject  to  a  single  filing 
fee  of  $5,780.  Filings  previously  defined 
as  Class  1  filings  were  not  sut^ect  to  any 
fee.' 

Sobseqoendy.  on  December  10, 1990, 
the  COmmiseion  issned  Order  No.  527,* 
wtneh  established  a  five-class  filing  fee 
system,  e  6&  percent  across-the-board 
redtiction  in  fiKng  fees  for  utilities  other 
than  "mefor"  utilities  as  well  as  for 
smaller,  sherter-tem  transactions,  and 
lastly,  a  50  percent  reduction  in  filing 
fees  for  the  new  Class  V  rate  filings  [i.e., 
those  fihngt  that  ate  rate  incraeaea 
supported  by  Period  II  data).^ 

Public  Systems '  Request  for  Rehearing 

On  April  21„  1988.  Public  Systeaia  ■ 
filed  an  appeal  a{  staff  action  (ori^idly 


«  Ordar  Na  436  astaWtahad  the  fDBo%i*«  kaa:  m 
Class  1:  $1.4001  (a)  Claaa  £  Sajoa  aad  (3)  Oasa  a 
tis,soa 

The  1067  annual  update  decreased  the  Class  1 
filing  fee  ton  tL46S  to  91.100.  inereased  the  filing 
fee  arOaaa  ZboasCLSOt  tstSJOO  and  dBEtaaaa4 
thftfilioefaaiBrClawS  inatU.SDO  totSiOea  Feaa 
Apflicabla  to  Producer  Matters.  Natural  Cas 
Pipeline  Matters,  etc..  PEKC  Stats,  ft  Regs. 
Regulattone  PraanMaa  ma^oe  f  36i7M  (MST). 

*  nii^  raaa  Ukdar  tka  tedepaBdeBt(38faaa 
Appropriation  Act  of  Sia  Order  Na  4ai  WRC 
StaU.  ft  Regs.  Rsgulatioas  Vraamhleaiaa»-00 

I  30,800,  order  on  reh'q.  Order  No.  404-A.  43  FERC 
1 61,464  (MSa),  affpeo/iwtiandleiy.  No.  8»-1S4e  (tXC 
Cir.  remaadad  Ai^|uat  11.  WtB). 

In  the  1068  aooual  update  undar  the  Order  No,  494 
fees,  the  update  Public  System*  challenges,  the 
filing  fee  for  the  second  of  the  two  classes  was 
increaaad  faHB  66,786  to  aSMa  Update  of 
Commlaaian  Flhae  Paaa.  ^RC  State,  a  Rags. 
Regulations  Praamblaa  1066-00 1 SOBSO  (1060).  In 
the  1000  aimuaf  update  under  the  Order  Na  4S4 
leee.  tfie  Rung  fee  ror  Ine  secoRd  of  wn  ^ro  ctasses 
was  decraaaad  fron  96,660  to  9atao.  aaraial  Upitets 
of  Plhng  Paaa.  F8BC  State,  a  Raga.  RagalaHaae 
Preambies  1 30,886  (1080).  Conse<)uently  the  year-to- 
year  changes  in  the  filing  fees  were  siaipiy  nat  s» 
drsmatfeMPaMtetJislaaii  nBsgsa  Oaa  PabHc 
SyilBMS-Wiiaaat  far  asasiiilng  ata 

*  BavWas  of  Rale  Schadule  Pia^a  Under 
Snetioaa  as  and  20a  of  Ika  Pkdssal  Poaear  Act 
Owtor  No,  aar.  WUC  Stals.  a  Raga.  Ragiilaanna 
Preambles  UM-Saf  Jaoos  IpSMi  aeder  an  rah'% 
Order  Na  SV-A.  m  FOIC  Slato.  a  Rags^  t  aaau 

(ieet)» 

*  The  so  percent  reducMoa  ia  raiallee  to  tka  adual 
a  veraga  ooat  tasausnd  fay  Ika  CoamiastoD  ia 
procaasing  tha-atMcaga  lata  Ineraasa  fiUag  whkh  la 
Brmmpaniad  by  Patted B  data 

*  Public  Systems  consists  afc  IW  AmsrieanMiUe 
Powet  AsanriatJna,  the  NaUoaai  Rural  Ktartric 
Cooperative  Association:  the  Florida  I 


Styled  aa  aa  ^iplicatioa  for  rehearing)  * 
of  the  above-aaiUiaoed  1988  aitanal 
update  of  the  filing  fees.  In  requesting 
rehearing.  Public  ^atenu  asks  the 
Commission  to  eliminate  or  reduce  the 
filing  fee  for  the  second  of  the  two 
classes  of  electric  rate  schedule  filinga 
tmder  Order  No,  494  '°  on  the  pounds 
that  it  is  neither  cost-justified  nor  fair, 
as  required  by  die  lOAA.  when  applied 
to.  inter  alia,  "small-scale  and  economy 
transactions  in  electricity  or  to 
transactions  which,  although  taking  the 
form  of  a  new  contract,  involve  sates  or 
service  on  terms  and  conditions 
substantially  similar  to  ones  already 
reviewed  by  the  Commission," 

Discussion 

For  die  reasons  discussed  below,  the 
Commission  denies  the  request  for 
rehearing  filed  by  Public  Systems, 
Initiany,  before  tmning  to  the  specifics 
of  Pubhc  Systems'  arguments,  we  note 
that  the  filing  fee  regulations  that  Public 
Systems  objects  to  in  its  challenge  to  the 
1989  annual  apdate  are  no  longer  in 
effect  and.  in  fact  the  two-class  fifing 
fee  system  that  existed  at  that  time  has 
also  been  superseded.  • '  As  a 
consequence,  F*ublic  Systems'  concerns 
have  Iwen  overtaken  by  events  and  are 
to  a  lafgc  degree  row  no«t.  hi  additioii, 
we  also  note  that,  subsequent  to  its 


Power  Agency:  tt>e  Mteliigan  MurncJpel  Electric 
AssociatioK  the  City  of  Anea  Caltfoiaia  dw  Cttjr 
of  Coltao.  Cahfenia  Bleetric  Department:  dM 
Braiatiaa.  Massachusetts  Klecthc  Light  Depaitment; 
the  Chicopee.  Massachusetts  Municipal  Lighting 
Plant:  the  Holyolce.  Massachusetti  Cas  ft  FJertrtr 
Dsftaitmant  the  North  AUleboret^  Masaachuaetts 
ElectBC  Department  ttw  South  Hadtey, 
Maasacbuaetts  Elastric  UglM  Dagartmant:  aod  the 
Burlinglaa  VatBoot  Klectttc  Dapartmsnt. 

•  At  t^  Hna  af  fillip.  PabUs  Sjrateaa' fikngwaa 
corraeilr  daanad  sa  sppaal  of  atoff  acttoo.  dsagile 
being  styled  aa  an  appbcatton  for  rehearing. 
However,  on  Dacemiier  3.  lOOB,  the  Coouniasion 
issued  Streamlining  CaamiaaiDn  Proosdures  for 
Review  of  Staff  Action.  Oidar  Na  S3a  FERC  Stala 
ft  Regs.  RegMlsttona  Paambles  USe-aof  30906 
(1990).  a<idcr  on /»A]»  Order  Na  S30-A.  lU  FERC 
Stata  ft  Rms.  1 30,014  (1861),  Order  N«.  330  de«ned 
virtually  all  epyeals  af  staff  actiaa  peoding  as  of 
Decaadier  3i  laoo  (inehidiag  Pubik  SystesM  A^ 
21,  IIMIIlifciii)  to  be  raqeests  fer  sehaariag 

>«  Aa  noted  s^ns.  aader  Order  Na  404  oaiy  dda 
class  of  electric  sate  schedele  (ihngs  woe  assessed  a 
fee. 

"  Aiai|MSit  for  refonds  is  apparently  parlaf  tha 
relief  laqMstail  by  PobUc  Systems.  See  PabOc 
SiwISBM'  Baqnaat  Itar  Rehearing  at  2,  a  m  However, 
Pahlie  Slntanu  daae  not  idsaftify  dw  perticakr 
proceedings  snd  dockets  in  whioh  it  behaeaa  a 
rehnd  la  apgaogriate  (fceyond  three  axamplas  whkh 
it  dtaa  wHhont  refatenoe  ta  docket  numfavs  in 
suppart  of  Ma  dalm,  diseases  i  below,  that  Rtiag  fees 

Morsaaar.  MiWia  SyalaaM  daaa  aai  identify  whethM 
the  filing  faaa  to  aaah  sack  praoaedkag  and  daahat 
have  been  pessed  through  to  ratepayers  and  bcdh 
what  fikag  {as«Milift  Syalam*  beUavaa  I 
have  baan  charged  and  wis 
refunded. 


♦  I 
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request  for  rehearing  at  issue  here, 
Public  Systems  raised  essentially  the 
same  arguments  in  the  proceeding  in 
which  the  current  filing  fee  system  was 
adopted  (Order  Nos.  527  and  527-A), 
and  that  the  Commission  addressed 
these  arguments. 

Public  Systems'  principal  objection  is 
to  the  Commission's  charging  the  full 
filing  fee  that  would  otherwise  be 
required  for  small-scale  and  economy 
transactions  and  for  sales  or  services  on 
terms  and  conditions  substantially 
similar  to  sales  or  services  already 
accepted  or  approved.'*  Public  Systems 
argues  that  the  Commission's  charging 
the  full  filing  fee  in  such  circumstances 
makes  transactions  that  would 
otherwise  be  economically  beneficial 
uneconomical." 

As  noted  above,  with  the  issuance  of 
Order  No.  527  on  October  10, 1990,  to  be 
effective  on  October  11, 1990,  and  the 
adoption  of  the  present  five-class  filing 
fee  system  with,  inter  alia,  a  60  percent 
categorical  reduction  in  filing  fees  for 
certain  smaller,  shorter-term 
transactions.  Public  systems'  concerns 
are  largely  mooted  on  a  prospective 
basis.'* 

In  addition.  Public  Systems'  argument 
in  its  request  for  rehearing  is  essentially 
an  argument  in  favor  of  the 
Commission's  charging  no  filing  fees  at 
all.  Public  Systems  argues  that  the  filing 
fees  will  make  some  transactions 
uneconomic.  As  the  Commission  has 
repeatedly  explained — most  recently  in 


"  As  to  this  latter  category  of  transactions,  every 
rate  Tiling,  including  those  that  are  substantially 
similar  to  Tilings  previously  accepted  or  approved,  is 
separately  reviewed  and  evaluated.  Accordingly, 
costs  are  incurred  and  the  charging  of  a  Tiling  fee  is 
appropriate.  See  FERC  Stats,  h  Regs.  Regulations 
Preambles  1986-90  at  31.828:  cf.  id.  at  31.825  (filings 
made  as  a  result  of  a  settlement  are  reviewed  and 
therefore  a  Tiling  fee  is  appropriate). 

PubUc  Systems  also  briefly  suggests  that  smaller 
utilities  should  be  charged  lower  filing  fees.  In  fact, 
the  Commission  has  adopted  lower  filing  fees  on  a 
prospective  basis  in  Order  No.  527.  FERC  Stats,  ft 
Regs.  Regulations  Preambles  1986-90  at  31,825. 
However,  we  also  note  that  the  Commission's  Tiling 
fee  requirements  and  the  data  required  to  A 
submitted  do  not  vary  with  the  size  of  the  filing 
utility  E.g..  18  CFR  35.13  (1901).  Rather,  they  vary 
depending  on  the  size  and  type  of  transaction. 
Consequently,  a  smaller  utility  does  not  necessarily 
file  less  data  than  a  larger  utility,  and  the  review 
and  evaluation  undertaken  by  the  Commission  for  a 
smaller  utility's  Tiling  is  not  necessarily  less  than  for 
a  larger  utihty's  Tiling. 

"  To  a  large  degree.  Public  Systems'  objections 
seem  to  be  motivated  by  utilities  passing  through 
the  cost  of  the  Tiling  fees  to  their  ratepayers.  That 
this  may  be  the  case  does  not  persuade  us  to  change 
our  filing  fees,  for  reasons  given  at  greater  length 
elsewhere.  See.  e.g..  UI  FERC  Stats.  A  Regs,  at 
3a077. 

■«  FERC  Stats,  ft  Regs.  Regulations  Preambles 
1986-90  at  31.825-26:  Ul  FERC  Stats,  ft  Regs,  at 
3a07»-77. 


Order  Nos.  527  and  527-A  '*  and  in  a 
series  of  subsequent  cases  '* — the 
Commission  is  authorized  to  establish 
and  collect  fees  for  the  services  and 
benefits  it  provides  and  the  fees 
associated  with  rate  filings,  traditionally 
as  well  as  currently,  have  been  set 
based  on  the  work  associated  with  the 
review  of  such  filings.'^  To  adopt  the 
conclusion  that  Public  systems' 
argument  would  seemingly  justify,  i.e.. 
to  abolish  filing  fees  for  rate  filings 
altogether,  would  effectively  deny  the 
Commission  the  right  to  do  what  the 
lOAA  and  the  OBRA  expressly 
authorize  the  Commission  to  do,  i.e.,  to 
collect  filing  fees.  It  would  also,  due  to 
the  relationship  between  filing  fees  and 
annual  charges,  lead  to  a  reallocation  of 
costs  among  Commission-jurisdictional 
entities,  increasing  the  costs  to  all  such 
entities,  and,  to  the  extent  they  pass 
annual  charges  through  to  their 
ratepayers,  to  ratepayers  including 
Public  Systems'  members." 

Insofar  as  Public  Systems  argues  that 
the  1989  annual  update  of  the  filing  fees 
was  not  cost-based,  and  that 
administrative  convenience  is  not  a 
rationale  to  be  considered  in  setting 
fees.  Public  Systems  is  incorrect.  First, 
the  1989  annual  update  expressly  noted 
that  our  regulations  require  an  annual 
update  of  filing  fees  according  to  a 
formula  based  on  costs."  Moreover,  the 
1989  annual  update  expressly  stated  that 
the  updated  filing  fees  were  established 
based  on  the  Commission's  costs.  More 
specifically,  the  Commission  explained 
that  the  update  was  "based  on  data 
from  the  previous  fiscal  year"  and  also 
that  the  updated  filing  fees  wee 
established  "on  the  basis  of  the 
commission's  cost,  completion  and 
worktime  data  for  fiscal  year  1988."  '^ 

The  update  at  issue  in  Raton  Gas 
Transmission  Company  v.  FERC,  852 
F.2d  612  (DC  Cir.  1988),  referenced  the 
same  Commission  regulation  that  the 
commission  referenced  here,  but  also 
specified  only  that  the  update  used  data 
bom  the  Commission's  "new  Time 
Distribution  Reporting  System  (TDRS)" 


■*  FERC  StaU.  ft  Regs.  Regulations  Preambles 
1986-90  at  31.822:  III  FERC  Stats,  ft  Regs,  at  3a075. 

'*  E.q..  Southwestern  Electric  Power  Company,  54 
FERC  1  61.183  at  61,552  (1991):  Central  UUnois  Public 
Service  Company.  54  FERC  \  81,170  at  61.517  (1991). 

"  E.g..  FERC  Stats,  ft  Regs.  Regulations 
Preambles  1986-90  at  31,822:  31,825,  31,826-27:  UI 
FERC  Slats,  ft  Regs,  at  30.075:  54  FERC  at  61.552  ft 
n.8:  54  FERC  at  61.517  ft  n.16. 

■•  See.  e.g..  Ill  FERC  StaU.  ft  Regs,  at  30.076-77. 

■*  FERC  Stats,  ft  Regs.  Regulations  Preambles 
1986-90  at  31.355  ft  n.3: 18  CFR  381  104  (1988):  see 
also  IB  CFR  381.104  (1991). 

'0  FERC  Stats,  ft  Regs.  Regulatioiu  Preambles 
1986-90  at  31,355. 


to  calculate  the  updated  fees.*'  The 
court  in  Raton  explained  that,  "[wjhile 
ordinarily  that  explanation  might 
suffice,"  the  size  of  the  increase  required 
more,  and  the  court  did  not  know 
whether  the  increase  was  due  to  a  rise 
in  costs,  a  change  in  the  size  or 
complexity  of  the  filings,  or  other 
reasons.'*  Here,  in  contrast,  as  noted 
above,  the  Commission  identified  more 
precisely  the  factors  that  went  into 
recalculating  the  filing  fees.  Moreover, 
the  increase  at  issue  in  Raton  involved 
an  increase  from  $2,300  to  $4,000,  or  an 
increase  of  approximately  75  percent.*' 
In  contrast,  the  increase  at  issue  here  is 
only  $850,  an  increase  of  approximately 
15  percent. 

Second,  administrative  convenience  is 
a  rationale  that  may  appropriately  be 
considered  by  the  Commission  in 
developing  its  filing  fee  system  [e.g.,  in 
establishing  the  number  of  classes  and 
setting  the  boundaries  of  each  class)  and 
thus  in  setting  filing  fees.**  As  we  have 
noted  most  recently  in  Order  No.  527, 
any  filing  fee  system  regardless  of  how 
many  different  classes  it  creates  will 
necessarily  involve  the  grouping  of 
individual  rate  filings  that  are  not 
identical  and  do  not  require  the  same 
amount  of  time  and  effort  to  analyze.** 
Only  direct  billing  on  a  rate  filing  by 
rate  filing  basis  would  ensure  an 
absolute  matching  of  the  filing  fee' with 
the  costs  of  analyzing  the  filing.**  The 
precise  number  of  classes  and  the 
boundaries  dividing  different  classes  is 
inherently  not  a  matter  susceptible  of 
ready  determination  using  some 
absolute  scale  or  standard  but  rather  is 
a  matter  of  discretion  based  on  a 
balancing  of  a  number  of  factors 
including  the  ease  of  administering  one 
system  over  another. 


*'  Natural  Gas  Companies  and  Natural  Gas 
Policy  Act:  Fees  Applicable  to  Producer  Matters, 
FERC  Stats,  ft  Regs.  Regulations  Preambles  1986-90 
1  30.885  at  30.128  (1966). 

"  852  F.2d  at  618. 

'*  852  F.2d  at  614. 

**  E.g..  FERC  Stats,  ft  Regs.  Regulations 
Preambles  1986-90  at  31.826-27:  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1986-90  at  31,094-95:  see 
also  852  F.2d  at  618  ("Commission  may  properly 
have  determined  that  the  difTiculty  inherent  in 
setting  different  fees  for  PGA  Filings  at  varying 
levels  of  complexity  outweighed  any  easing  of  the 
burden  on  utilities  that  would  benefit  from 
graduated  fees"). 

'*  FERC  Stats,  ft  Regs.  Regulations  Preambles 
1986-90  at  31,826-27.  While  the  cost  of  evaluating 
the  different  Tilings  that,  under  the  prior  three-class 
system,  were  separated  into  Class  2  and  Class  3 
could  differ,  so  the  cost  of  evaluating  two  particular 
Class  2  filings  or  two  particular  Class  3  Tilings  could 
likewise  differ. 

**  Id.  However,  such  an  approach  could  itself 
create  substantial  additional  administrative  costs 
that  a  filing  fee  system  involving  fewer  classes 
would  not  create,  /d. 
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Insofar  as  Public  Systems  also  briefly 
seems  to  suggest  that  the  filing  fees 
established  in  the  1989  annual  update  of 
filing  fees  do  not  reflect  the  vahie  of  the 
service  provided,  because  larger,  longer- 
tenn  transactions  are  subject  to  the 
same  fee  as  smaller,  shorter-term 
transactions.  Pablic  Systems  is 
incorrect  The  Commission  has  a 
statutory  obKgation  to  ensure  that  all 
rates  charged  to  ratepayers  are  ^ust  and 
reasonabte  and  not  nndoly 
discriminatory  or  preferential.*^  The 
Commission  cannot  and  does  not  allow 
rates  to  become  effective  without 
evaluating  whether  they  appear  to  be 
just  and  reasonable.  The  Commission's 
obligation  does  not  vary  with  the  size  or 
duration  of  the  transaction,  and  so  the 
value  of  the  Commission's  action  to  both 
the  filing  utility  and  ratepayers  does  not 
change  with  die  size  or  duration  of  the 
transactioa. 

Finally,  insofar  as  Public  Systems 
suggests  that  utilities,  by  insistiag  on 
separata  traasaction-by-transaction 
transniasioB  contracts  with  separata 
fibag  fees  rather  than  raoce  genera) 
transmission  tariffs  with  oaly  one  filing 
fee.  can  burden  their  competitors,  such 
an  argument  does  not  justify  a  change  in 
the  filing  fise  system  {and  riiminatioo  of 
filing  fees  for  rata  schedule  filings 
involving  transmission),  fai  the  first 
instance,  the  Commission  is  authorized 
to  charge  filing  fees  for  rate  schedule 
filings,  including  transmission  rate 
schednfe  filingSi  in  order  to  recover  the 
coats  associatad  with  the  review  of  sttdt 
fiUngs-  Moreover,  the  elimination  ol 
filing  fees  for  rate  schedule  filings 
involving  transmisskm  would,  because 
tba  filing  tee  system  would  not  recover 
the  Commission's  costs,  loroa  a  change 
in  the  Conunisaion's  animal  charges 
which  could,  as  noled  above,  increase 
the  costs  charged  to  ratepayers 
Including  Public  Systems'  members.**  In 
addition,  as  the  CoiaBiission  noted  in 
Order  No.  S27-A  in  response  to  the 
same  argusoent  if  Public  ^stens 
believes  that  such  multiple  rata  schedule 
filings  are  anticompetitive,  a  complaint 
undcHT  section  206  of  the  Federal  Power 
Act  may  be  filed-*" 

We  therefore  coodude.  for  the 
foregoing  reasons,  that  the  request  for 
rehearing  of  Public  Systems  should  be 
denied. 

The  Commission  Orders: 

The  request  for  rehearing  filed  by 
Public  Systems  in  these  dockets  is 
hereby  denied. 


By  the  Commission. 
LobD.CadMa. 
Seergtory. 
[FR  Oaa  tt-VBtt  FiM  11-1 
■lasn^^vai 


ENVmONMEMTAL  PROTECTIOH 
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"  16  U.ae  B24d.  SZ4«  (18BB). 
"  See  supra  noUa  14-17  and  accoispanying  text 
see  m  FERC  Stats,  ft  Regs.  1 3aa76-77. 
■*  in  FERC  Stats,  ft  Rega.  at  30077. 


DEPARTMENT  OF  DEFENSE 

Officv  of  tfw  Svccvtey 

32  CFN  Parte  297. 292.  mtf  299 

I  aouuiii  Or  iiiiuiiiwuuii  M6I  piuyiaDi 

AOBier.  Office  of  the  Secretary,  Doa 
ACTION:  Final  rule  amendment 


SUMMAMV:  This  amendment  revises  die 
headings  for  32  CFR  parts  287. 290.  and 
299.  The  revMona  are  snade  to  readily 
identify  various  FVeedora  of  Information 
programs  that  have  been  codified  in 
chapter  L  title  32,  Code  of  Federal 
Regulations. 

vraemM  dati:  November  20. 1961. 

FOR  MHINCR  MPOMMTION  CONTACTS 

L.M.  Bynum,  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services,  Pentagon. 
Washington,  DC  20301-1155.  telephone 
(703)  897-4111. 

Accordingly,  under  the  authority  of  5 
U.S.C  SS2. 32  CFR  diapter  I,  is  amended 
as  follows: 

Parts  287. 2ffii.  and  299.  are  transferred 
to  subchapter  N. 

PART  297— DEFENSE  COWmACT 
AUDIT  AGENCY  (DCA>  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

2.  The  heading  for  part  287  is  revised 
as  set  forth  above. 

PART  292— DEFENSE  IMTEUJQENCE 
AGENCY  (DIA)  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

3.  The  heading  for  part  292  is  revised 
as  set  forth  above. 

PART  299-NATIONAL  SECURITY 
AGENCY  (NSA)  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

4.  The  heading  for  part  299  is  revised 
as  set  forth  above. 

Datad  Novaabar  M.  tWt. 
L.M.ByMBB. 

AJttroatm  OSD  Fetkrmt  HtgiattrUmiton 
Offittr.  Dapui  timut  ofDaftmsB. 

(FR  Doc  n-27K9  FHed  i^n-^:  8M  am} 
BNXHM  coot  isi*-ei-a 
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Raconsktaration  Ol  Cartato 
RACT  Rulaa  for  IMnoia 

AQCNCV:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Notice  of  stay  and 
reconsideration. 


;  Today's  action  annoincea  a 
3-month  stay  of  certain  Federal  rules 
requiring  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compounds  (VOCs)  m  the 
niinela  portioa  of  die  Chicago  omoe 
oonattainmaat  area  (55  FR  2ttl4,  )une 
29. 199(Q.  The  effectiveness  of  the 
following  rules,  including  the  applicable 
coBiplianee  data,  is  stayed  for  three 
months,  pending  reconaideratioa:  (1)  the 
emission  hmitationa  and  standards  for 
paper  coatiag  operatioos  only  as  they 
apply  to  Riverside  Laboratories,  kic  (55 
FR  at  26866— 874,  codified  at  40  CFR 
52.741te)]:  and  (2)  the  "other  odasion 
sources"  rule  and  the  recordkeeping  and 
reporting  requiremests  for  non-CTC 
sources  only  as  they  apply  to  Reynolds 
Metds  Company  (58  FR  29884    888, 
codi&ed  at  40  CFR  S2.741(x)  and  {y% 
USEPA  is  issuing  tiiis  stay  porsaant  to 
Clean  Air  Act  (CAA)  section 
38^dK7){Bl.  42  U.S.C  TBOTtdKTXB). 
whidi  provides  the  Administrator  with 
authority  to  stay  the  effectiveness  of  a 
rule  during  reconsideratian.  ta  additna. 
USEPA  (s  amending  the  regobtaon  by 
which  the  Agency  granted  Viskase 
Corporation.  Allsteel.  bcorposated  and 
Genoal  Motors  Corpora  tioa  an 
indefinite  stay,  by  provithng  (bat  USEPA 
will  pubtish  in  the  Fadaial  Ragiatat  ita 
final  decision  upon  reconsideratioQ  of 
certain  RACT  rules  as  they  affect  dioae 
soivccs.  The  reconsideratioa  was  the 
basis  for  the  inde&nita  stay. 
CPPamvt  OATI:  ESective  November  ft, 
1991.  thtne  portLoos  of  the  Federal 
RACT  rules  for  die  Illinois  portion  of  the 
Chicago  oxone  nonattainment  area.  40 
CFR  52741,  aa  noted  bekiw.  are  stayed 
until  February  0. 1991  Ear  the  identified 
parties:  (1)  The  emission  lioiitatians  and 
standards  for  paper  coating  operations 
only  aa  they  apply  to  Riverside 
Uboratories,  Inc.  (55  FR  at  28868—874. 
codified  at  40  CFR  S2741(e)):  and  (2)  die 
"other  emission  sources"  nde  and  tiui 
recordkeeping  and  reporting 
requirements  for  non-CTG  sources  only 
as  they  apply  to  ReynoMs  Metals 
Company  (55  PR  26891-896.  codified  at 
40  CFR  527«l(x)  and  (yD. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano.  Regulation 
Development  Branch  (5AR-26).  U.S. 
Environmental  Protection  Agency, 
Region  V,  Chicago,  Illinois  60604,  (312) 
886-6036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  1. 1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  seeking 
that  USEPA,  among  other  actions,  revise 
the  Illinois  and  Indiana  ozone  State 
implementation  plans  (SIPs)  under 
section  110(c)  and  in  conformance  with 
section  172(b)  and  (c)  of  the  CAA. 

[Wisconsin  v.  ReiJIy.  No.  87-C-0395, 
E.D.  Wis.  Sept.  22, 1989).  As  a  result  of  a 
court-approved  settlement  agreement, 
signed  by  USEPA  and  the  State  of 
Illinois  and  Wisconsin  on  September  22, 

1989,  USEPA  agreed  to  reduce  emissions 
of  VOCs,  an  ozone  precursor,  by 
promulgating  Federal  revisions  to  the 
VOC  RACT  rules  contained  in  the 
Illinois  SIP  for  ozone. 

The  settlement  agreement  set  a  tight 
deadline  for  the  completion  of  the 
rulemaking,  requiring  USEPA  to 
promulgate  final  revisions  to  correct  the 
VOC  RACT  rules  in  the  Illinois  SIP  by 
March  18, 1990.  While  that  date  was 
later  extended  to  June  8, 1990,  it  left 
USEPA  with  little  time  to  complete  an 
especially  demanding  task.*  On  June  29, 

1990,  USEPA  promulgated  final  federal 
rules  (55  FR  26814)  requiring  RACT  to 
control  the  emission  of  VOCs  in  six 
counties  in  the  Chicago  metropolitan 
area:  Cook,  DuPage,  Kane,  Lake. 
McHenry,  and  Will. 

Subsequently,  ten  Petitioners  filed 
petitions  for  review  of  USEPA's  June  29, 
1990,  revisions  to  the  Illinois  SIP  in  the 
United  States  Court  of  Appeals  for  the 
Seventh  Circuit.  Riverside  and 
Reynolds,  the  parties  directly  affected 
by  today's  action,  were  two  of  the  initial 
Petitioners.  On  September  13, 1990,  the 
Court,  on  its  own  motion,  consolidated 
the  ten  petitions  as  Illinois 
Environmental  Regulatory  Group 
("lERG").  et.  al.  v.  Reilly.  No.  90-2778. 
Since  then,  based  on  various  motions, 
the  Court  has  severed  five  petitions  and 
part  of  one  other  petition  from  the 
consolidated  case.  Riverside  remains 
one  of  the  Petitioners  in  the 
consolidated  case.  Reynolds  withdrew  it 
petition  and  intervened  in  the  action. 


'  For  example,  the  rulemaking  established 
regulatory  requirements  governing  the  emissions  of 
approximately  1000  sources.  In  addition.  USEPA 
reviewed  approximately  four  linear  feet  of  public 
comments  prior  to  promulgation  of  the  final  rule. 


Riverside  and  Reynolds  have 
requested  that  USEPA  consider 
promulgation  of  source-specific  RACT 
limits  for  their  facilities  in  lieu  of  the 
June  29, 1990  rules.  To  this  end,  each 
company  has  submitted  to  the  Agency 
information  in  support  of  source-specific 
limits.  In  addition,  both  facilities  also 
formally  requested  the  Agency  to 
reconsider  the  FIP  rules  in  light  of  the 
new  information  they  have  presented 
since  the  rules  were  finalized.  As  a 
result,  USEPA  has  decided  to  convene  a 
proceeding  for  reconsideration  to 
address  each  company's  request 
pursuant  to  section  307(d)(7)(B)  of  the 
CAA.  42  U.S.C.  7607(d)(7)(B). 

II.  Rules  To  Be  Stayed  and  Reconsidered 

A.  Riverside 

On  August  20. 1991.  Riverside  filed  a 
petition  for  reconsideration  with  the 
Agency  in  which  it  contends  that  its 
economic  status  prevents  the  Federal 
rules  from  being  RACT  for  its  facility. 
Riverside  further  amended  that  petition 
on  September  5, 1991.  In  support  of  that 
contention.  Riverside  has  submitted  new 
information  to  the  Agency  concerning  its 
financial  situation.  It  was  impracticable 
for  Riverside  to  submit  this  information 
during  the  comment  period  because 
much  of  this  information  concerned 
production,  emission  and  economic  data 
from  1990.  This  information  did  not 
become  available  until  after  the  close  of 
the  comment  period.  Moreover,  this 
information  is  of  central  relevance  to  the 
rulemaking  because  it  suggests  that  the 
paper  coating  rule  is  not  RACT  for  the 
Riverside  facility  at  the  present  time 
because  it  is  not  economically  feasible 
for  Riverside  to  comply  with  the  rule. 
Although  USEPA  has  not  completed 
review  of  this  information,  the  Agency 
has  determined  that  it  provides  a 
sufficient  basis  for  reconsideration  of 
the  paper  coating  rule  as  it  applies  to 
Riverside.  Therefore,  USEPA  will  grant 
Riverside's  request  for  reconsideration, 
and  by  today's  action,  USEPA  is 
convening  a  proceeding  for 
reconsideration  of  the  paper  coating  rule 
as  it  applies  to  Riverside. 

B.  Reynolds 

Reynolds  submitted  a  petition  for 
reconsideration  to  the  Agency  on 
August  21, 1991.  As  the  basis  for 
reconsideration,  Reynolds  relied  on  a 
RACT  determination  for  a  Reynolds 
facility  in  Virginia  that  performs  similar 
operations.  Reynolds  could  not  rely  on 
this  basis  during  the  comment  period  for 
the  FIP.  USEPA  approved  the  Virginia 
RACT  determination  in  August  1990, 
two  months  after  the  FIP  was 
promulgated.  This  information  is  of 


central  relevance  because  it  provides 
source-specific  information  about  RACT 
as  USEPA  has  interpreted  it  for  a  similar 
facility;  when  possible,  RACT  should  be 
determined  as  it  applies  to  a  specific 
source,  rather  than  a  general  "catch-all" 
rule.  Although  USEPA  has  not 
completed  its  review  of  the  Reynolds 
submittal,  the  Agency  believes  it 
establishes  a  reasonable  basis  for 
reconsideration  of  the  other  emission 
sources  rule  as  it  applies  to  Reynolds. 
USEPA  has  agreed  to  convene  a 
proceeding  for  reconsideration  of  the 
"other  emission  sources  rule"  as  it 
applies  to  Reynolds. 

III.  Issuance  of  Stay 

USEPA  hereby  issues  a  3-month 
administrative  stay  of  the  effectiveness 
of  the  following  rules,  including  the 
applicable  compliance  dates,  which 
were  promulgated  as  final  federal  rules 
requiring  RACT  to  control  VOCs  in  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  FR  26814):  (1) 
The  paper  coating  rule  only  as  it  applies 
to  Riverside;  and  (2)  the  other  emission 
sources  rule  and  the  recordkeeping  and 
reporting  requirements  only  as  they 
apply  to  Reynolds.  USEPA  will 
reconsider  these  rules,  as  discussed 
above.  If  the  reconsideration  results  in 
emission  limitations  and  standards 
which  are  different  than  the  otherwise 
applicable  FIP  rules,  USEPA  will 
propose  an  appropriate  compliance 
period  to  follow  the  reconsideration.  As 
a  general  matter,  USEPA  will  provide  an 
adequate  period  for  compliance  upon 
completion  of  its  final  action  on 
reconsideration.  In  essence,  USEPA  will 
seek  to  ensure,  as  described  above,  that 
the  affected  parties  are  not  unduly 
prejudiced  by  the  Agency's    . 
reconsideration. 

USEPA  recognizes  the  interests  of  the 
State  of  Wisconsin  in  this  matter.  The 
regulatory  requirements  that  will  be 
stayed,  pursuant  to  today's  action,  were 
undertaken  in  the  context  of  a 
settlement  agreement  between  USEPA 
and  the  States  of  Wisconsin  and  Illinois. 
In  recognition  of  those  obligations, 
USEPA  will  reconsider  the  rules  in 
question  as  expeditiously  as  practicable. 

IV.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  of  the  rule  and 
associated  compliance  periods 
announced  by  this  notice  are  being 
undertaken  pursuant  to  section 
307(d)(7)(B)  of  the  CAA,  42  U.S.C. 
7607(d)(7)(B).  That  provision  authorizes 
the  Administrator  to  stay  the 
effectiveness  of  a  rule  for  up  to  three 
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months  during  the  reconsideration  of  the 
final  rulemaking  action. 

V.  Amendment  to  the  Indefinite  Stay 
A^ecting  Viskase.  AUtteel  and  GM 

USEPA  is  amending  40  CFR 
52.741(z)(l)  to  include  a  statement  that 
USEPA  will  publish  in  the  Federal 
Register  its  final  decision  upon 
reconsideration  of  certain  RACT  rules 
as  they  affect  Viskase,  Allsteel  and  GM. 
This  is  not  a  substantive  change  to  the 
rule  because  USEPA  regularly  publishes 
its  decisions  upon  reconsideration  in  the 
Federal  Register,  and  in  that  Federal 
Register  notice.  USEPA  will  establish 
how  its  decision  on  reconsideration  will 
be  effectuated.  This  language  is  merely 
for  clarification  of  USEPA's  process  in 
handling  reconsiderations  for  which  the 
Agency  has  convened  a  proceeding  and 
for  terminating  indefinite  stays  granted 
pending  such  reconsideration. 

Dated:  November  6, 1991. 
William  K.  Reilly. 

Administrator.  i 

Ust  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Envirorunental 
protection.  Ozone  and  volatile  organic 
compounds. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52,  is  being 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  of  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  O— lllinoia       ' 

2.  Section  52.741(z)  is  amended  by 
adding  the  following  sentence  to  the  end 
of  paragraph  (z)(l)  and  adding  a  new 
paragraph  (z)(4)  to  read  as  follows: 

§  52.741    Control  atratefly:  Onne  control 
measure*  for  Cook,  DuPage,  Kane,  Lake, 
McHenry,  and  WM  Countiee. 

•  •        •        •        « 

(z)  *  •  • 

(1)*  *  *  When  USEPA  concludes  its 
reconsideration,  it  will  publish  its 
decision  and  any  actions  required  to 
effectuate  that  decision  in  the  Federal 
Register. 

•  •        •    .     •        » • 

(4)  The  following  rules  are  stayed 
from  November  6, 1991  to  February  6, 
1991: 

(i)  40  CFR  52.741(e)  only  as  it  applies 
to  Riverside  Laboratories,  Inc.,  and; 


(ii)  40  CFR  52.741  (x)  and  (y)  only  as  it 
applies  to  Reynolds  Metals  Company. 

(FR  Doc.  91-273«e  Filed  11-19-91;  8:45  am) 
aiujNocooc  t«ao  loii 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  22 

[CC  Docket  No.  M>-«;  FCC  91-306] 

Filing  and  ProcMsing  of  Applicatlone 
for  Unserved  Areas  in  tt>e  Cellular 
Service  and  To  Modify  Other  Cellular 
Rules 

agency:  Federal  Communications 

Commission. 

AcnoN:  Final  rule. 

summary:  Rules  for  filing,  processing 
and  selection  of  applications  for 
unserved  areas  in  the  Domestic  Public 
Cellular  Radio  Telecommunications 
Service  are  adopted.  Current  licensees 
in  MSAs  and  RSAs  have  five  years  to 
expand  their  systems  free  from  the  filing 
of  competing  applications  (fill-in  period). 
The  adopted  rules  are  for  applications 
filed  after  the  five  year  fill-in  period  has 
expired.  Prior  to  the  adoption  of  these 
rules,  no  applications  for  unserved  artfas 
could  be  accepted  for  filing.  The 
intended  effect  of  these  rules  is  to 
provide  a  fair  and  equitable  method  of 
selecting  applicants  who  wish  to  serve 
areas  of  the  United  States  which  are  not 
being  served  by  current  licensees.  In 
addition,  the  order  adopting  the  rules 
affirms  the  Commission's  Order  on 
Reconsideration  of  Second  Report  and 
Order  (CC  Docket  No.  85-388).  4  FCC 
Red  5377  (1989),  54  FR  30895  (July  25. 
1989)  and  Cellular  Applications  for 
Unserved  Areas  in  MSAs/NECMAs.  4 
FCC  Red  3636  (Com.  Car.  Bur.  1989).  The 
order  also  modifies  several  rules 
applicable  to  all  licensees. 
EFFECTIVE  DATES:  February  18, 1992. 
except  that  S  22.925  vnW  be  effective 
January  21, 1992. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Carmen  Borkowski  or  Andrew  Nachby, 
Mobile  Services  Division,  Common 
Carrier  Bureau  (202)  632-6450  or  Steve 
Markendorff,  Mobile  Services  Division, 
Common  Carrier  Bureau,  (202)  653-5560. 
SUFPLEMSNTAflV  MFONMATION:  This  is  a 

summary  of  the  Commission's  First 
Report  and  Order,  in  CC  Docket  No.  90- 
6,  adopted  September  26, 1991  and 
released  October  18, 1991. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 


Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1114  2l8t  Street, 
NW.,  Washington,  DC  20030. 

Paperwork  Reduction 

Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 


Sections/forms 


Section  22.6 

Section  22.13 ... 

Section 
22.903(f)(1). 

Section  22.917 . 

Section  22.924 
(incls.  FCC 
401  and  Ex.). 

Section  22.925 . 

FCC  464 


FCC  489.. 


Eat.  average 
hours  per 
response 


2  hours 

2  houra 

2  hours — 

2  houra 

8  hours 

I 

6  hours 

.16  (10 

minutes) 
3.62  hours. 


Est. 

annual 

responses 


20.000 
1.000 
1.200 

20.000 
20.000 


1.500 
20.000 

500 


Total  Annual  Burden:  258.410. 

Frequency  of  Response:  On  occasion. 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Information  Resources 
Branch,  room  416,  Paperwork  Reduction 
Project  (3060-0436),  Washington,  DC 
20554  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0436),  Washington,  DC 
20503. 

Summary  of  First  Report  and  Order 

Current  rules  give  each  cellular 
system  licensee  the  opportunity  to 
expand  its  system  for  a  period  of  five 
years  from  the  date  its  authorization  is 
granted,  free  from  the  filing  of  competing 
applications.  This  time  frame  is  known 
as  a  fill-in  period.  The  Commission  has 
previously  determined  that  applications 
for  any  remaining  unserved  areas  would 
be  filed  without  a  wireline  frequency  set 
aside,  would  not  be  accepted  for  filing 
until  after  the  expiration  of  the  fill-in 
period  and  the  adoption  of  rules  for 
processing  applications  for  unserved 
areas. 

The  First  Report  and  Order  affirms  the 
Order  of  Reconsideration  of  Second 
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Report  and  Order  (CC  Docket  Ho.  »5- 
388)  4  FCC  Red  S377  (198»).  M  FR  30885 
(July  25. 1989)  and  Cellwiar  Appiications 
for  Unserved  Areas  in  MSAa/NECKIAS. 
4  FCC  Red  3636  {1988).  The  Bureaa 
Order  is  afTirmed  because  the 
Commission  had  stated  previously  that 
it  would  only  accept  applications  for 
unserved  areas  once  rules  were  enacted 
for  processing  unserved  area 
applications.  The  Commission  also 
affirms  its  decision  modifying  the  nil-in 
rule  for  MSAs. 

Applications  for  unserved  areas  will 
be  filed  on  the  31»t  day  after  the  five 
year  fill-in  period  in  a  particular 
Metropolitan  Statistical  Area  (MSA)  or 
Rural  Service  Area  (RSA)  expires  for  a 
particular  frequency  block  (Phase  I). 
After  the  application  is  granted,  there 
will  be  a  one  year  construction  period. 
During  this  one  year,  system 
modifications  must  also  be  made.  On 
the  121st  day  after  this  authorization  is 
granted,  applications  for  any  remaining 
unserved  areas  will  be  accepted  on  a 
first  come,  first  served  basis  (Phase  U). 
For  markets  whose  fill-in  periods  have 
expired,  the  filing  window  will  be 
announced  by  public  notice,  bi  Phase  I. 
all  applications  filed  during  the  filing 
period  in  the  same  market  will  be 
considered  mutually  exclusive.  Lotteries 
will  be  used  to  select  from  matualiy 
exclusive  proposals. 

The  definition  for  unserved  areas  is 
those  areas  subject  to  the 
Communications  Act  where  no  CGSA 
exists.  The  First  Report  and  Order 
establishes  that  unserved  area 
applications  must  propose  CCSAs  that 
arc  75%  covered  by  MkiBu  contours,  the 
current  standard  for  RSAs.  In  addition, 
unserved  area  applications  must  have  a 
minirauin  coverage  of  50  contiguous 
square  miles  rather  that  the  10  square 
miles  originally  proposed  because  the 
Commission  has  been  convinced  that  50 
square  miles  is  generally  the  minimum 
coverage  necessary  to  ensure  a  viable 
stand-alone  system.  A  new  formula  for 
determining  reliable  service  areas  for 
the  cellular  service  has  been  proposed 
in  a  Further  Notice  of  Proposed 
Rulemaking  which  has  been  adopted 
and  is  being  released  simultaneously 
with  this  rulemaking. 

In  the  filing  of  applications  for 
unserved  areas,  no  party  may  have  an 
ownership  interest,  direct  or  indirect, 
including  interests  of  less  than  one 
percent,  in  more  than  one  mutually 
exclusive  unserved  area  application. 
Applicants  for  unserved  areas  may  not 
have  an  interest  in  nore  than  one 
pending  application  for  the  same  or  an 
overlapping  CCSA  even  if  on  different 
frequency  blocks.  In  order  to  clarify  any. 


exceptions  to  this  mic.  the  order  defines 
a  pobbcty  traded  coiporation  as  "a 
corporation  whose  shares  (stock  or 
securities)  are  (1)  owned  or  available  to 
the  general  public,  (2)  are  registered 
with  the  Securities  and  Exchange 
Commission  (SEC),  (3)  are  listed,  or 
admitted  to  unlisted  trading  privileges, 
on  a  national  securities  exchange,  or 
quoted  in  an  automated  interdealer 
quotation  system  and  (4)  the  corporation 
has  filed  SEC  Form  10-Q  during  at  least 
two  of  the  four  quarters  preceding  the 
filing  date  of  the  application."  This  is  to 
prevent  a  person  from  having  an  unfair 
cumulative  change  in  any  lottery  which 
would  be  held  if  multiple  applications 
for  the  same  geographic  territory  are 
filed. 

Unserved  area  permittees  will  not  be 
allowed  to  sell  an  authorization  for 
unserved  areas  by  transfer,  assignment 
or  any  other  form  of  aKenation,  when 
the  facilities  have  not  been  constructed 
and  operational  for  one  year.  Rather, 
onfy  constructed  systems  which  have 
been  operated  for  one  year  can  be  sold. 
For  unserved  areas  the  Commission  will 
not  follow  the  policy  adopted  in  Bill 
Welch.  3  FCC  Red  6502  (1988).  to 
prevent  the  filing  of  specufative 
applications  for  these  unserved  areas. 
There  is  for  these  areas,  the  last 
remaining  in  the  country,  a  higher 
probability  that  applications  will  be 
filed  for  the  mere  sake  of  speculation  or 
delaying  the  expansion  of  an  already 
authorized  system.  This  rule  wilt  not 
affect  policies  for  MSA  and  RSA 
permittees. 

In  addition,  unserved  area  licensees 
are  required  to  complete  construction  of 
their  systems  and  initiate  service  to  the 
public  within  one  year  of  the  date  of 
their  initial  authorization.  This  will  be  a 
condition  to  the  authorization  and  these 
requirements  will  be  enforced  through 
automatic  cancellation  of  the 
authorization  for  faihire  to  comply  with 
this  rule.  This  is  to  guarantee 
expeditious  service  fo  the  puWic  and 
deter  speculative  applications. 

Existing  RSA  licensees  will  be 
permitted  to  enter  into  ccmtracts  to 
permit  an  unserved  area  licensee  to 
maintain  a  39  dBu  contour  covering  both 
an  unserved  area  and  an  area  in  an  RSA 
where  the  five  year  fill-in  period  has  not 
yet  run.  This  approach  can  improve  the 
ability  of  an  applicant  to  create  a  viable 
service  area  while  protecting  the 
existing  RSA  bcensee's  exclosive  fitt-in 
rights.  In  addition.  RSA  licensees  will  be 
allowed  to  permit  others  to  file  inside 
the  RSA  during  the  five-year  period. 
This  ehminates  the  |  22.31(f)  two  step 
process  for  transferring  a  portion  of  an 
RSA  to  a  third  party. 


The  application  rules  for  vnserwd 
areas  generally  remain  the  same  aafor 
RSAs  with  some  modifications: 

Is  genersL  fpbcants  csa  only  propose  one 

CGSA  per  application:  all  Phase  I 
applications  filed  for  the  some  frequency 
block  in  one  market  wilt  be  considered 
mutueily  exdttaive:  one  spphcation  wiH  be 
selected  by  lottery  from  anong  sll  imrittatiy 
exclusive  applications;  and  applicstioo*  (or 
unserved  areas  will  be  Qied  and  processed  in 
the  tame  general  fbrm  required  for  RSA 
appltcattons.  Thus,  the  letter  perfect  and 
unacceptabhe  for  filing  standards  will  be 
followed.  Applications  will  be  filed  at  the 
Strip  Commerce  Center  Facitrfy  in  Pittsburgh. 
In  Phase  1  an  applicant  will  file  a  master 
microriche  and  one  copy.  In  Phase  II  the 
applicant  will  Tile  a  paper  original  and  a 
master  microficlie  plus  two  microfiche  copies. 
Full  market  settlements  but  no  partial 
settlements  between  mutually  exclusive 
applicants  will  be  allowed. 

Rules  Applicable  to  all  cellular 
licensees: 

Nonwireline  carriers  will  not  be  allowed  to 
file  petitions  to  defer  the  initiatfon  of  wireline 
service  to  the  public  on  the  basis  that  the 
wirehne  has  an  anticompetitive  headstart 
With  the  ability  of  the  competing  carrier  to 
resell  the  wireline's  service  until  its  facilities 
are  built,  there  is  no  competitive  reason  to 
delay  the  wireline's  provision  of  service  to 
the  public. 

The  Commi.ision  has  never  granted  a 
petition  to  defer  because  insufficient 
evidence  of  an  anticompetitive  headstart  has 
been  provided  by  petitioners. 

In  addition,  the  Commission  will 
restrict  common  ownership  in  compethig 
cellular  systems.  No  person  may  have  a 
direct  or  indirect  ownership  interest  in 
both  frequency  blocks  in  overlapping 
CGSAs,  unless  such  interest  poses  no 
substantial  threat  to  competition.  This  is 
to  promote  competition  in  the  markets. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
sections  1,  4(i},  4fj)  and  303(r)  of  the 
Communications  Act  of  1934,  47  U.S.C, 
151. 154(i).  154(i)  and  303(r)  that  part  1 
and  part  22  are  amended  as  set  forth 
below,  effective  February  18, 1992. 
except  that  Section  22.925  will  be 
effective  {anuary  21. 1902. 

List  of  Subjects 

47  CFR  Part  1      . . 

Administrative  practice  and 
procedure,  Communications  common 
carriers.  Radio,  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  22 

Gellular  radio.  Communications 
conunon  carriers.  Communications 
equipment.  Radio,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 
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Federal  Communications  Commission 
Donna  R.  Searcy. 

Secretary. 

Filing  Procedures 

1.  For  Phase  I,  applications  for 
unserved  areas  in  markets  and  for 
frequency  blocks  where  the  fill-in  period 
has  already  expired  or  will  expire 
within  90  days  after  the  publication  of 
rules  in  this  proceeding  will  be  accepted 
on  dates  to  be  announced  by  public 
notice.  For  markets  in  which  the  fill-in 
period  ends  after  90  days  after 
publication  of  the  rules,  the  filing 
window  will  not  be  announced  by 
public  notice.  Rather,  the  filing  window 
will  be  on  the  3l8t  day  after  the  end  of 
the  fill-in  period.'  Any  applications  filed 
before  this  one  day  window  will  be 
dismissed  as  untimely  filed.  Any 
applications  filed  after  this  one  day 
period  will  be  dismissed  as  untimely 
filed  (unless  there  are  no  applications 
filed  during  the  filing  window,  in  which 
case  they  will  be  treated  for  processing 
purposes  as  Phase  II  applications).  For 
applications  filed  in  Phase  I  the  system 
proposals  must  be  contained  within 
existing  MSA  and  RSA  geographical 
boundaries.'  Every  application  filed 


■  Appendix  E  to  thii  order  identinei  the 
constniction  permit  datei  for  all  MSA  market*  In 
which  conatniction  permits  have  been  granted.  A 
further  public  notice  will  be  issued  to  provide 
information  for  RSAs  and  markets  granted  after  this 
first  public  notice  is  issued.  For  purposes  of 
computing  the  time  for  filing  unserved  area 
applications,  the  Commission  will  follow  the 
provisions  of  section  1.4  of  the  rules  for  determining 
when  the  fill-in  period  expires.  The  Commission 
also  clarified  that  in  RSAs  which  have  been 
partitioned  to  two  or  more  licensees  with 
construction  permits  issued  on  different  dates  the 
five-year  fill-in  period  will  be  determined  from  the 
date  the  initial  construction  authorization  was 
granted  for  that  frequency  block  in  the  MSA  or 
RSA.  This  conforms  |  22.31(0  with  the 
Commission's  intent  to  provide  all  licensees  «v1th  a 
protected  fill-ln  period  of  five  years  which  runs  from 
the  dale  of  the  initial  construction  authorization  for 
each  frequency  block  granted  in  the  MSA  or  RSA. 
See  Order  on  Reconsideration  of  Second  Report  and 
Order.  4  PCC  Red  at  5380  (1988). 

*  Initial  applications  for  unserved  areas  may 
propose  de  minimis  extensions  into  adjacent 
markets  in  which  the  five-year  fiU-in  period  has  not 
run.  The  extension  area  may  not  be  counted  a* 
territory  for  purposes  of  the  minimum  area 
requirements  of  new  |  22.924  of  the  rule*.  Initial 
applications  may  contain  an  extension  into  a 
market  in  which  the  five-year  fill-in  period  has  not 
run  where  the  unserved  area  applicant  has  a 
contract  with  the  adjacent  market  license  holder 
permitting  that  particular  applicant  to  file  for  area 
within  the  adjacent  market  (hereinafter  "contract 
extension").  Blanket  contracts  permitting  a  group  of 
unserved  area  applicants  to  build  in  the  adjacent 
market  if  a  construction  permit  is  awarded  for  the 
unserved  areas  will  not  be  allowed  as  contract 
extension*.  A  blanket  contract  signed  by  a  licensee/ 
permittee  in  an  adjacent  market  where  ttie  fill-in 
period  has  not  run.  agreeing  to  permit  an  extension 
by  anyone  who  wins  the  lottery  in  the  adjacent 
unserved  area,  would  promote  the  filing  of 
speculative  applications  in  the  unserved  aiea.  II 


within  a  geographical  boundary  (MSA 
or  RSA)  will  be  treated  as  mutually 
exclusive. 

2.  After  a  construction  permit  is 
granted  for  an  unserved  area  in  a 
particular  market,  the  licensee  will  have 
up  to  one  year  to  construct  its  proposed 
system.  The  initial  Phase  I  licensee  may 
file  only  one  major  modification 
application  in  its  market,  which 
modification  must  be  filed  within  90 
days  of  the  grant  of  the  construction 
permit.'  The  modification  application 
may  propose  de  minimis  or  contract 
extensions  into  an  adjacent  market 
under  the  same  circumstances  as 
permitted  in  note  S  supra.*  "Hie 
modification  application  may  propose  a 
CGSA  which  is  not  contiguous  with  the 
authorized  or  proposed  CGSA  only  if  the 
noncontiguous  CGSA  meets  the 
minimum  area  requirements  of  S  22.924. 
The  Commission  will  not  accept 
applications  which  are  mutually 
exclusive  with  the  modification 
application  filed  by  the  unserved  area 
permittee.*  The  filing  of  the  modification 
application  does  not  extend  the 
construction  deadline  for  completing  the 
system  as  originally  proposed.  Failure  to 
complete  construction  of  the  original 
proposal  and  to  begin  providing  service 
to  the  public  within  12  months  of  the 
original  grant  date  will  lead  to 
automatic  forfeiture  of  the  entire 
authorization,  including  the  modification 


would  be  akin  to  the  bank  letters  addressed  "to 
whom  it  may  concern."  that  have  not  been  allowed 
by  the  Commission  See  e.g..  Multi-State 
Communications.  Inc.  v.  FCC.  590  F.  2d  1117  (D.C. 
Cir.  1978).  ceri-denied.  440  U.S.  959(1979).  Round  fV 
Cellular  Applications.  Order  on  Reconsideration. 
FCC  8648,  Mimeo  No.  36444.  para.  14.  (released 
January  24. 1986).  Extensions  into  an  adjacent 
market  pursuant  to  contract  may  t>e  counted 
towards  meeting  the  minimum  area  requirement* 
for  unserved  area  applications.  During  the  initial 
filing  window  phase,  application*  may  not  propose 
any  extension,  de  minimis  or  otherwise,  into  an 
adjacent  market  in  which  the  five-year  flU-in  period 
has  run  prior  to  the  time  the  unserved  area 
application  is  filed. 

'  During  the  constniction  period  the  licensee  may 
also  file  minor  modification  applications  to  its 
system.  However,  these  minor  changes  may  not 
diminish  the  minimum  area  requirements  of 
122.924. 

*  Of  course,  de  minimii  extensions  do  not  entitle 
the  applicant  to  interference  protection.  A  contract 
extension  into  an  adjacent  market  may  l>e  proposed 
in  the  modification  application  only  if  the  licensee 
in  the  adjacent  market  possesses  either  the  right  to 
modify  its  system  or  the  contract  extension  area  is 
entirely  contained  within  an  authorized  or  proposed 
CGSA  at  the  time  the  unserved  area  modification 
application  is  filed.  The  extension  ares  in  any  event 
must  be  contiguous  with  the  authorized  or  proposed, 
modified  CGSA  of  the  unserved  area  licensee. 

*  Phase  I  unserved  area  licensees  are  not 
permitted  to  sell  to  a  third  party  any  right  to  file  for 
a  portion  of  an  unserved  area  that  the  permittee 
may  file  for  in  its  modification  application  period.  If 
the  Phase  I  licensee  does  not  wish  to  serve  a 
particular  unaerved  area,  the  area  can  be  filed  for 
during  Phase  II  licensing. 


proposal.  The  modification  proposal 
must  be  completed  within  12  months  of 
the  grant  of  the  modification  application. 
If  construction  is  not  completed  and 
service  is  not  provided  to  the  public  by 
this  deadline,  the  authorization  granting 
the  modification  proposal  will  be 
automatically  forifeited.  But  see  para.  96 
of  the  Commission's  order.  Applications 
for  any  remaining  unserved  areas  during 
Phase  II  vinll  be  accepted  and  granted  on 
a  first  come,  first  served  basis.  Phase  II 
applications  may  not  be  filed  until  the 
121st  day  after  a  Phase  I  application 
construction  authorization  is  granted.* 
During  the  first  120  days  no  other 
applications  to  serve  any  areas  in  the 
market  will  be  accepted. 

3.  In  Phase  II,  applicants  are  not 
restricted  to  proposing  service  areas  in 
one  market. ■*  Applicants  will  file  a 
separate  application  for  each  area  they 
are  interested  in  serving  limited  to  one 
CGSA  per  application.  If  two  or  more 
applications  are  filed  on  the  same  day, 
in  the  first  come,  first  served  phase,  they 
would  be  considered  mutually  exclusive 
if  their  CGSAs  overlap  in  such  a  way 
that  a  grant  of  one  would  preclude  the 
grant  of  the  other  application.  We  will 
allow  applicants  to  amend  their 
proposals  to  remove  the  mutual 
exclusivity  if  they  do  not  create  new 
conflicts  with  other  pending  apphcations 
or  to  show  why  their  proposals  could 
both  be  granted.  If  the  mutual 
exclusivity  is  not  eliminated  the 
applications  v«rill  be  subject  to  the 
random  selection  procedures  adopted  in 
this  order. 

Final  Rules 

Parts  1  and  22  of  title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

A.  PART  1-PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4, 303, 48  Stat  1066, 1062, 
as  amended:  47  U.S.C.  154, 303;  Implement,  5 
U.S.C.  552,  unless  otherwise  noted. 

2.  Section  1.823  is  amended  by  adding 
a  new  paragraph  (b)(3)  to  read  as 
follows: 


*  Of  course,  if  tiiere  are  no  Fhaae  I  appUeations 
filed  Phase  11  applications  may  be  filed  beginning 
on  the  day  after  the  Phase  1  filing  window. 

*  Phase  n  applicants  may  propose  de  minimi*  and 
contract  extensions  in  accordance  with  guidelines 
outlined  in  note  2,  tupra. 


(3)  Cellular  Radio 
Telecommuirfcations  Service — 
Unserved  Areos.  fat  the  Phase  I  hcensing 
phase,  pefftions  to  deny  nrast  be  filed 
wtthm  3&  da3pt  after  die  Aate  of  public 
notke  aniNmncing  the  tentative  selectee. 
If  the  tentative  selectee  is  qualified,  the 
Commisaion  ivitt  grant  its  apphcation 
and  distnin  the  kiaing  applications.  If 
the  tentative  selectee's  application 
cannot  be  grained,  it  will  be  either 
desigoated  for  hearing  or  dismissed.  If 
the  winning  application  is  dismissed  or 
ultimately  denied,  another  lottery  will 
be  held  la  select  aa  application  froa»  the 
remaining  applications.  In  the  Phase  II 
licensing  phase,  petitions  to  deny  must 
be  filed  within  30  days  from  the  date  of 
public  notice  accepting  the  application 
for  fifing. 
«        *        «        *        • 

B.  PART  22— PUeUC  MOBILE 
SERVICE 

1.  The  authority  citation  for  pert  22 
cosUinues  to  teed  aa  foUowK 

Autfaocity:  47  U.S.C  )S4i  309,  uiiiem 
otherwiac  noted. 

2.  Section  22.2  is  amended  by  adding 
the  foRowiag  new  deffatitions  in 
alphabetical  order  and  revising  the 
defmitione  fbr  "Non-initial  celhilar 
application*"  and  "Rural  service  area" 
to  read  as  foMows: 


forwfakh 

cellufar  service.  See  i  22.903.  lite 
derinttioa  alao  iDdades  the  Gaif  of 
Mexico  Scrvk*  Area  (water  «•■•  of  the 
Golf  of  Mnko.  its  border  defined  a«  the 
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winner  and  fncKide  a  Ml  alse  map 
(Application  Exhibit  I  saa  |  tZJntf.  ' 

(i)  In  Phase  B  applicants  must  Ma  liw 
paper  original  and  a  master  microfidw 
plus  two  microfiche  copies.  The  map  on 
a  scale  of1:2S0i000  and  the  redaced  map 
must  be  incloded  with  the  paper  or^hial 
(Application  Exhibits  I  and  II,  we 
I  22.924). 

(if)  The  original  of  the  application 
fnvst  be  enclosed  in  still  covers  and 
fastened  securely  along  tfie  left  edge 
without  exposed  sharp  edges  (looseleaf 
binders,  plastic  biudiiig  strips,  covered 
metal  clasps). 

(iii)  Applications  must  include 
appropriate  filing  fees  and  mt»t  b«  filed 
according  to  9i  (MOl  and  1.1101  of  the 
roles. 

(iv)  A  copy  of  each  unserved  area 
application  must  be  served  on  the 
licensees  for  the  same  frequency  block 
of  any  adjacent  systems  whose  CGSA. 
MSA  or  RSA  boundaries  are  within  50 
miles  of  the  boundaries  of  the  proposed 
system. 

(v)  All  cellular  applications  for 
unserved  areas  must  have  the  following 
information  printed  on  the  maifing. 
envelope,  the  microfiche  envelope  and 
on  the  title  area  at  the  top  of  the 
microfiche: 

(A)  The  name  of  the  applicant; 

(B)  Market  naaefs)  and  market 
number(s]; 

(C)  Frequency  block. 

4.  Sectioo  22.13  it  anended  by  adding 
a  new  paragraph  (a)ri)(iv)  ta  read  as 
foHows: 


Non-hritial  ceHvlar  appHcotions. 
Applications  for  modifications,  transfer 
of  control  and  assignment  of 
authorizations  fbr  existing  sjrstems. 

•  •        •        •        • 

Rural  service  area  (RSA).  An  area  not 
included  in  a  Metropolitan  Statistical 
Area  for  which  a  coaunon  carrier  may 
have  a  license  to  provide  celhilar 
service  and  which  the  Connaiaaion  has 
apecificaUy  defined  as  an  RSA. 

•  •        •        •        • 

Unserved  areas.  Any  area  to  which 
the  Coaanmications  Act  ot  1S34.  as 
amended,  ia  applicable  and  which  is 
outside  of  an  existing  celhilar 
geograpiuc  service  area  in  a  specific 
freqaeacgr  bk)ck. 

•  •        •        •        • 

3,  Section  22.0  is  amended  by 
removing  paragraph  fb)(3)  and  adding 
paragraphs  (bK2)  and  (dK?)  to  read  as 
follows: 


122.6 

nUfMMCSOt 


S22.2    DefinMons. 

•  *         •         •         * 

FilJ-in  application.  Applications  by 
initial  cellular  system  licensees 
expanding  their  systems  within 
Metropolitan  Statistical  Areas  and  Rural 
Service  Areas  during  the  five  year  fill-in 
period. 

Fill-in  period.  The  time  frame  daring 
which  an  initial  cellular  licensee  can 
expand  its  system  free  from  competing 
applications.  This  period  commences 
from  the  date  of  the  license  grant 
(construction  authorization]  of  each 
system  and  runs  for  five  years. 

•  •        •        *        * 

Initiai  cefluior  opplicotion».  Origirral 
applications  for  celfaii»  systems 
resulting  in  the  first  authorizations  in  a 
geographic  area. 

•  •        »        •        • 

Metropolitan  Statistical  Area  (MSA}. 
306  areas  mdoding  New  England 
County  Metropoiitan  Areas  for  the  New 
England  States  (NECMA)  defined  by  the 
Office  of  Management  and  Budget,  as 
modified  by  the  Federal 


(b)  •  •  ♦ 

(2)  CeUuhr  appHcotions  for  tmserved 
areas.  In  the  Pfciase  I  licensing  phase, 
cellular  applicatioas  for  unserved  areas 
may  be  filed  in  a  filing  window,  which 
occurs  on  the  31st  day  after  tlie  end  ot 
the  fiB-in  period.  On  the  121st  day  after 
this  authorization  is  granted, 
applications  for  any  remaining  unserved 
areas  will  be  accepted  for  filing  during 
Phase  n  on  a  first  come,  first  served 
basis. 

(i)  If  no  applications  are  filed  in  Phase 
I,  applications  for  unserved  areas  may 
ba  filed  beginning  the  day  after  the  end 
of  the  filing  window  and  will  be  granted 
on  a  first  come,  first  served  basis. 

(ii)  For  markets  whose  fill-in  periods 
expired  on  or  before  February  1(1, 1992 
the  filing  window  wfll  be  annoimced  by 
Public  Notice. 


(dj*  •  ' 

(3)  CeDuJar  Appiicatioa*  for  Unserved 
Areas,  in  Phase  I  appHcaots  will  file  a 
master  microfiche  and  one  copy.  The 
microfiche  must  depict  the  reduced  S.5" 
X  11"  map  (Application  Exhibit  0.  See 
(  22JC24).  The  paper  original  of  the 
application  mast  be  filed  7  days  after 
the  release  of  the  pubQc  notice 
announcing  the  applicaat  as  the  lattery 


S22.t3 

w  *  • 
(1) *  *  * 

(iv)  Initial  ceihdar  applicants  most 
submit  in  the  case  of  partnerships,  the 
name  and  address  of  each  partner,  his 
citizenship  and  the  share  or  interest 
participation  in  the  partnership.  This 
information  must  be  provided  for  all 
partners,  regardless  of  their  respective 
ownership  interests  in  the  partnership. 
A  signed  and  dated  copy  of  the 
partnership  agreement  must  be  included 
in  the  application.  This  information  must 
be  included  ia  Exhibit  V  of  the 
application. 

5.  Section  22.31  is  amended  by  adihng 
paragraphs  (a)(l)(ii>and  (b)(2)(iii>  and 
revising  paragraph  (f)  to  read  as  foHows: 

f  22.31    Motuaffy  amiusfva  appOesttons. 
(a)'  •  • 

ID*** 

pf)  Applicationa  fbr  onserved  areas. 
In  the  Phase  I  Kcanaing  phase  ceBular 
applications  lor  anservnd  aieaa  wiS  ba 
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considered  nuitually  exclusive  if  they 
are  within  the  same  geographical 
boundary  (MSA  or  RSA)  and  filed 
within  a  filing  window  which  occurs  on 
the  Slat  day  after  the  end  of  the  five- 
year  fill-in  period  for  a  particular 
frequency  block  or  pursuant  to  a  Public 
Notice  published  by  the  Commission. 
See  47  CFH  22.6(b)(2Ki).  In  the  Phase  Q 
licensing  phase,  applications  filed  on  the 
same  day  will  ba  considered  mutually 
exclusive  if  their  CGSAs  overlap  in  aiuch 
a  way  that  a  grant  of  one  would 
preclude  the  grant  of  the  other 
application. 

(b)  *  •  * 

(2)  •  •  • 

(iii)  Domestic  Public  Cellular  Radio 
Telecommunications  Service — 
applications  for  unserved  areas.  In 
Phase  I  the  applications  must  be  filed 
within  a  filing  window,  which  occurs  the 
31  St  day  after  the  end  of  the  five-year 
fill-in  period  for  a  particular  frequency 
block  or  pursuant  to  a  Public  Notice 
published  by  the  Commission.  See  47 
CFR  22.e(b)(2)(i). 

•  *        *        •        • 

(f)  Rural  Service  Areas.  Applications 
by  entities  other  than  licensees  or 
grantees  for  a  particular  RSA  to  serve 
unserved  areas  outside  the  presently 
authorized  CGSA  but  within  the  Rural 
Service  Area  (RSA)  will  not  be  accepted 
for  five  years  from  the  grant  of  the  initial 
construction  authorization  of  each 
frequency  block  in  an  RSA. 

(1)  During  this  five-year  period  the 
initial  Ucensee  will  be  authorized  to 
expand  its  system  into  other  areas  of  the 
RSA  and  competing  applications  will 
not  be  accepted. 

(2)  RSA  licensees  may  allow  other 
applicants  to  file  inside  the  RSA  during 
the  five-year  fill-in  period. 

(i)  The  applicant  must  enter  into  an 
agreement  with  an  existing  RSA 
permittee/licensee  permitting  the 
applicant  to  file  in  its  market  The 
contract  will  specifically  state  the 
location  of  the  applicant's  CGSA  and 
any  expansion  rights  the  RSA  licensee 
cedes  to  the  other  party  during  the  RSA 
licensee's  five-year  fill-in  period.  The 
applicant  must  file  on  a  Form  401,  which 
will  be  sub}ect  to  the  30  day  public 
notice  period  and  petitions  to  deny. 

(ii)  The  systems  constructed  by  third 
parties  will  not  satisfy  the  18  months 
construction  requirements  of  the  RSA 
licensee. 

•  *        •        •        • 

6.  Section  22.33  is  amended  by  adding 
new  paragraph  (b)(3)  to  read  as  foUowK 

§22.33   Qranls  by  random  sataietlon. 

***** 


(3)  Unserved  areas.  Partial 
settlements  among  mutually  exclusive 
applicants  for  unserved  areas  are 
prohibited.  Pull  settlements  among  all 
mutually  exclusive  applicants  In  an 
unserved  areas  are  permitted  and  must 
be  filed  no  later  than  2  business  days 
prior  to  the  lottery, 
*•**•, 

7.  Section  22.43  is  amended  by     . 
revising  paragraphs  (c)(1)  and  (c)(2], 
adding  paragrapli  (cH4)(i)  and  adding 
and  reserving  paragraph  (c)(4)(ii)  to  read 
as  follows: 

S22.43   Parted oleonatruetloA. 

(c)(1)  Cellular  base  stations.  In 
markets  1-00,  which  will  provide 
coverage  over  75%  of  the  cellular 
geographic  service  area,  as  defined  in 
9  22.903,  shall  be  completed  and  the 
station  must  provide  service  to  the 
pubUc  within  36  months  from  the  date 
the  radio  station  authorization  is 
granted. 

(2)(i)  For  systems  beyond  the  top-OO 
markets,  construction  of  an  initial  phase 
of  the  system,  which  may  consist  of  one 
or  more  cells,  must  be  completed,  a 
notification  on  Form  489  that 
constroction  has  been  completed  must 
be  filed  and  service  to  the  public  must 
be  provided.  withii\  18  months  from  the 
date  the  radio  station  authorization  is 
granted. 

(ii)  Unserved  areas.  Construction  of 
the  entire  authorized  system,  which  may 
consist  of  one  of  more  cells,  must  be 
completed,  a  notification  on  Form  489 
that  construction  has  been  completed 
must  be  filed  and  service  to  the  public 
must  be  provided,  within  one  year  from 
the  date  the  authorization  is  granted. 

(A)  Failure  to  complete  construction 
of  the  original  proposal  and  to  begin 
providing  service  to  the  public  within  12 
months  of  the  original  grant  date  will 
cause  the  authorization  automatically  to 
terminate  including  any  modification 
proposals  authorized  or  under 
construction. 

(B)  The  period  to  construct  a  major 
modification  to  an  unserved  area  system 
will  be  one  year  fit)m  the  grant  date  of 
the  major  modification  application.  This 
does  not  extend  the  time  period  in 
paragraph  (c)(2)(ii)  of  this  section. 
Failure  to  provide  service  to  the  public 
pursuant  to  the  modification  proposal 
within  12  months  of  the  grant  of  the 
modification  appUcation  will  cause  the 
modification  authorization 
automatically  to  terminate. 

(4)  •  •  • 

(i)  Unserved  areas.  Extensions  of  time 
to  complete  constroction  must  meet  the 


requirements  of  paragraph  (b)  of  this 
section.  If  the  licensee  orders  equipment 
and  initiates  state  certification  or  other 
required  proceedings  within  three 
months  from  the  date  of  authorization,  a 
presumption  of  due  diligence  is  created, 
(ii)  [Reserved] 

8.  Section  22J02  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  adding  new  paragraphs  (b)(3).  (b)(4) 
(b)(5).  (d)(4).  and  (d)(5)  to  read  as 
follows: 


122.902 


(b)  For  cellular  systems  the 
assignment  of  frequencies  will  be 
divided  into  two  blocks.  Assignments 
will  be  made  from  the  frequencies  listed 
for  cellular  systems  A  and  B.  For  initial 
applications  for  MS  As  and  RSAs, 
common  carriers  not  also  engaged  in  the 
business  of  affording  public  landline 
message  telephone  service  will  be 
assigned  frequencies  from  Cellular 
System  A.  Common  carriers  engaged 
directly  or  indirectly  in  the  business  of 
affording  public  landline  message 
telephone  service  will  be  assigned 
frequencies  from  cellular  System  B  in 
those  areas  in  which  they  provide  such 
landline  service  in  some  portion  of  the 
cellular  market,  for  initial  applications 
for  MSAs  and  RSAs. 


(3)  In  accordance  with  i  22.31(aHl)(i) 
and  (f),  after  the  five  year  fill-in  period 
has  expired  for  a  particular  frequency 
block,  applicants  may  apply  for  this 
frequency  block  to  provide  service  to 
unserved  areas  regardless  of  whether 
the  applicant  is  a  wireline  or 
nonwireline  carrier.  The  applicant  shall 
indicate  in  its  application  the  frequency 
block  for  which  it  is  applying. 

(4)  In  the  Phase  I  licensing  phase 
applications  for  unserved  areas  will  be 
filed  following  MSA  and  RSA 
geographical  boundaries. 

(i)  Applicants  may  file  one  application 
per  market  and  one  CGSA  per 
application. 

(ii)  The  Phase  I  licensee  may  file  one 
major  modification  application  within  90 
days  of  the  grant  of  the  authorization 
without  being  subject  to  competing 
applications,  llie  modification 
application  may  propose  de  minimis  or 
contract  extensions  into  an  adjacent 
market  in  accordance  with  the 
provisions  of  t  22.903(f). 

(A)  A  contract  extension  into  an 
adjacent  market  may  be  proposed  hi  a 
Phase  I  modification  application  only  If 
the  licensee  in  the  adjacent  market 
possesses  either  the  right  to  modify  Its 
system  or  the  contract  extension  area  is 
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entirely  contained  within  an  authorized 
or  proposed  CGSA  at  the  time  the 
unserved  area  modification  application 
is  filed.  The  extension  area  must  be 
contiguous  with  the  authorized  or 
proposed,  modified  CGSA  of  the 
unserved  area  licensee.  The  major 
modification  application  may  propose  a 
CGSA  which  is  not  contiguous  with  the 
authorized  or  proposed  CGSA  only  if  the 
noncontiguous  CGSA  meet  the  minimum 
coverage  requirements  of  §  22.924. 

(B)  The  Phase  I  licensee  may  also  file 
minor  modification  applications  to  its 
system.  However,  the  minor 
modification  applications  may  not 
diminish  the  minimum  area 
requirements  of  $  22.924. 

(7)  fie  will  not  accept  mutually 
exclusive  applications  with  a 
modification  application  filed  by  the 
unserved  area  licensee.  Phase  I 
permittees/licensees  are  not  permitted 
to  sell  to  a  third  party  any  rights  to  file 
for  a  portion  of  an  unserved  area. 

[2]  One  hundred  and  twenty  one  days 
after  the  Phase  I  license  grant 
applications  for  any  remaining  unserved 
areas  may  be  filed  during  phase  II  and 
will  be  granted  on  a  first  come,  first 
serve  basis. 

(J)  In  Phase  II,  applications  are  not 
restricted  to  service  areas  entirely 
contained  within  one  MSA  or  RSA 
market.  Applicants  will  Ble  a  separate 
application  for  each  area  they  are 
interested  in  serving  limited  to  one 
CGSA  per  application.  Phase  II 
applications  may  propose  de  minimis 
and  contract  extensions  in  accordance 
with  §  22.903(fl. 

(5)  Ownership  of  Cellular  Systems.  No 
person  may  have  a  direct  or  indirect 
ownership  interest  in  licensees  for  both 
frequency  blocks  in  overlapping  CGSAs, 
unless  such  interests  pose  no  substantial 
threat  to  competition.  A  licensee,  a 
person  who  owns  a  controlling  interest 
in  a  hcensee,  or  a  person  who  actually 
controls  a  licensee  for  one  frequency  in 
a  CGSA  may  not  own  any  direct  or 
indirect  ownership  interest  in  the 
licensee,  a  person  who  owns  a 
controlling  interest  in  a  licensee,  or  a 
person  who  actually  controls  a  licensee 
for  the  other  frequency  block  in  an 
overlapping  CGSA.  A  direct  or  indirect 
ownership  interest  of  5%  or  less  in  both 
systems  is  automatically  excluded  from 
the  general  rule  prohibiting  multiple 
ownership  interests. 

(i)  Interests  of  less  than  5%  are 
considered  and  are  not  excluded  from 
the  rule  prohibiting  multiple  ownership 
interests  in  cases  of  persons  or  entities 
who  own  a  small  percentage  of  the 
licensee  but  nonetheless  actually  control 
the  licensee,  a  person  who  owns  a 
controlling  interest  in  the  licensee,  or  a 


person  who  actually  controls  the 
licensee. 

(ii)  Divestiture  of  interests  as  a  result 
of  a  transfer  of  control  or  assignment 
must  occur  prior  to  consummating  the 
transfer  or  assignment. 

(d)  •  *  • 

(4)  Authorizations  with  de  minimis  39 
dBu  contour  extensions  do  not  include 
the  right  to  interference  protection 
against  the  licensee  of  an  MSA  or  RSA 
in  which  the  five  year  fill-in  period  has 
not  yet  expired.  During  this  period 
licensees  must  coordinate  with  the 
current  or  future  co-channel  licensee(s) 
in  the  areas  outside  the  MSA/RSA.  In 
the  event  the  current  or  future  MSA/ 
RSA  licensee  encounters  interference 
from  another  licensee's  39  dBu  contour 
extension  during  the  fiU-in  period,  the 
licensee  with  the  39  dBu  contour 
extension  will  have  to  change 
frequencies  in  those  cells  or  modify  tts 
system  to  eliminate  the  39  dBu  contour 
extension  causing  the  interference.  After 
the  five  year  fill-in  period  expires  in  an 
area  into  which  a  contour  extends,  the 
licensee  whose  39  dBu  contour  covers 
the  extension  area  will  have 
interference  protection  in  the  extension 
area  and  this  area  will  automatically 
become  part  of  this  licensee's  CGSA. 
unless  the  existing  licensee  files  an 
application  to  serve  the  extension  area 
prior  to  the  expiration  of  the  fill-in 
period,  and  that  application  is  granted. 
Until  such  application  is  granted,  if  at 
all,  the  licensee  with  the  de  minimis 
extension  may  continue  to  operation  in 
the  extension  area  subject  to  this 
paragraph. 

(5)  Licensees  constructing  systems 
must  initiate  coordination  no  later  than 
60  days  prior  to  the  scheduled  effective 
date  of  any  changes  to  the  frequency 
plan  on  Hie  with  the  Commission. 

9.  Section  22.903  is  amended  by 
adding  new  paragraphs  (a)(1)  (i)  and  (ii) 
and  (0  to  read  as  follows: 

S  22.903    CaHular  tyttem  •arvict  areas. 

(a)  *  *  • 

(1)  •  *  * 

(i)  A  single  cell  can  be  used  to  serve 
multiple  markets. 

(ii)  The  cell  located  in  another  market 
may  not  be  used  in  meeting  the 
geographic  coverage  requirements  for  an 
MSA,  RSA  or  unserved  area  market. 
*        •        •        *        * 

(f)  Unserved  areas.  While  geographic 
boundaries  are  retained,  unserved  area 
applications  will  not  be  allowed  to  have 
39dBu  contours  extending  beyond  the 
borders  of  the  MSA  or  RSA,  except  that 
a  de  minimis  contour  extension  may  be 


requested  in  accordance  with  paragraph 
(f)(l]  of  this  section.  Applications  filed 
during  Phase  I  or  II  cannot  have  any 
extensions,  even  de  minimis  39dBu 
contour  extensions  into  an  existing 
licensee's  CGSA  for  the  relevant 
frequency  block  or  which  extend  into  an 
MSA  or  RSA  in  which  the  five-year  fill- 
in  period  has  already  expired  before  the 
filling  of  the  unserved  area  application. 
Within  the  CGSA.  the  applicant  must 
depict  each  base  station  Aite  and  its 
respective  39dBu  contour  as  determined 
by  the  methods  described  in  paragraph 
(c)  of  this  section.  An  applicant  must 
state  that  the  combined  39dBu  contours 
of  all  base  stations  will  cover  at  least 
75%  of  the  total  CGSA. 

(1)  Applicants  may  file  a  waiver 
request  for  a  de  minimis  extension  of  39 
dBu  contours  into  an  adjacent  MSA  or 
RSA  in  which  the  five-year  flll-in  period 
has  not  expired  with  an  engineering 
justification  indicating  that  the  system  is 
designed  only  to  serve  the  areas  within 
the  boundaries  of  the  applicant's  CGSA, 
and  that  the  extension  is  unavoidable 
because  of  irregular  terrain  or  an 
unusual  MSA  or  RSA  boundary.  An 
alternative  engineering  showing  without 
the  de  minimis  extension  must  be  filed 
with  the  waiver  request.  Failure  to 
comply  with  these  requirements  and  the 
requirements  of  §  22.19  will  render  the 
extension  proposal  defective. 

(i)  Authorizations  including  any  such 
do  minimis  contour  extensions  do  not 
have  interference  protection  against  the 
licensee  of  an  MSA  or  RSA  in  which  the 
five-year  fill-in  period  has  not  yet 
expired.  Before  the  five-year  fill-in 
period  expires,  if  the  frequencies  chosen 
for  a  39  dBu  contour  extension  or  any 
other  technical  problem  cause 
interference  to  an  existing  MSA  or  RSA 
licensee,  the  licensee  granted  the  waiver 
for  a  39  dBu  contour  extension  will  have 
to  change  frequencies  in  those  cells  or 
modify  its  system  to  eliminate  the  39 
dBu  contour  extension  causing  the 
interference.  After  the  five-year  fiU-in 
period  expires,  any  unserved  area 
licensee  whose  39  dBu  contours  covers 
an  extension  area  will  have  interference 
protection  in  the  extension  area,  and 
this  area  automatically  becomes  part  of 
this  licensee's  CGSA,  unless  the  existing 
licensee  files  an  application  to  serve  the 
extension  area  prior  to  the  expiration  of 
the  fill-in  period  and  that  application  is 
granted.  Until  such  application  is 
granted,  if  at  all,  the  unserved  area 
licensee  may  continue  to  operate  in  the 
extension  area  subject  to  this  paragraph. 

(ii)  The  de  minimis  extension  area 
may  not  be  counted  as  territory  for 
purposes  of  the  minimum  area  coverage 
requirements  of  §  22.924. 
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(2)  Initial  applications  filed  during 
Phase  I  and  Phase  II  may  contain  an 
extension  into  a  market  in  which  the 
five-year  ftU-in  period  has  not  run  by 
contract  with  the  adjacent  market 
licensee,  allowing  the  unserved  area 
applicant  to  file  for  area  within  the 
adjacent  market  (contract  extensions). 

(i)  Contract  extensions  into  an 
adjacent  maricet  may  be  counted 
towards  meeting  the  minimum  area 
coverage  requirements  for  unserved 
area  applications. 

(ii)  a  licensee  in  a  market  where  the 
five-year  Qll-in  period  has  not  run  may 
file  for  an  area  which  includes  both  an 
unserved  area  and  a  portion  of  its 
market. 

la  Section  22.916  is  amended  by 
revising  paragraph  (c)  to  read  as 
foUowr. 


S2^916   evaluation  of  c«Nuiar 


(c)  Evaluation  of  cellular  applications. 
Mutually  exclusive  cellular  applications 
shall  be  randomly  selected  according  to 
the  procedures  set  forth  in  S9  22.33  and 
1.622  of  this  chapter. 

11.  Section  22.917  is  amended  by 
removing  paragraph  (b)(2).  revising 
paragraph  (a)(1)  introductory  text  and 
adding  new  paragraph  (f)  to  read  as 
follows: 

9  22.917   Dawewalf  alleii  of  financial 


(a)  *  *  •  (1)  Applications  for  new 
cellular  systems  shall  demonstrate  the 
applicant's  financial  ability  to  meet  the 
realistic  and  prudent: 
*        •        •        •        • 

(f)  Unserved  areas.  Except  as 
provided  in  paragraph  (Q(8)  of  this 
section,  all  applicants  for  initial 
unserved  area  (both  wireline  or 
nonwireline  carriers]  systems  are 
required  to  have  a  separate  mariiet 
specific  firm  financial  commitment  for 
each  unserved  area  application  filed.  In 
addition,  all  apphcants  are  required  to 
comply  with  the  following  requirements: 

(1)  An  applicant  shall  demonstrate,  at 
the  time  of  filing  an  application  for  an 
initial  unserved  area  system  that  it  has 
either  e  firm  financial  commitment  or 
available  financial  resources  necessary 
to  construct  and  operate  for  one  year  its 
proposed  cellular  system.  The  fmn 
financial  commitment  may  be  contingent 
on  the  applicant  obtaining  an 
authorization. 

(2)  The  demonstration  of  commitment 
must  include  and  be  sunicient  to  cover 
the  realistic  and  prudent  estimated  costs 
of  construction,  operating  and  other 
initial  expenses  for  one  year. 


(3)  The  firm  financial  commitment 
required  above  shall  be  obtained  from  a 
state  or  federally  chartered  bank  or 
savings  and  loan  association,  another 
recognized  financial  institution,  or  the 
financial  arm  of  a  capital  equipment 
supplier  and  shall  contain  a  statement 
that  the  lender— 

(i)  Has  examined  the  fmandal 
condition  of  the  applicant  including 
audited  financial  statements  where 
applicable,  and  has  determined  that  the 
applicant  is  creditworthy: 

(ii)  That  the  lender  hat  examined  the 
financial  viability  of  each  proposal  for 
which  the  applicant  Intends  to  use  the 
commitment; 

(iii)  That  the  lender  is  committed  to 
providing  a  sum  certain  to  the  particular 
applicant: 

(iv)  That  the  lender's  willingness  to 
enter  into  the  commitment  is  based 
solely  on  its  relationship  with  the 
applicant:  and 

(v)  That  the  commitment  is  not  in  any 
way  guaranteed  by  any  entity  other  than 
the  applicant. 

(4)  Applicants  intending  to  rely  on 
personal  or  internal  resources  mtist 
submit — 

(i)  Audited  financial  statements 
certified  within  one  year  of  the  date  of 
the  cellular  application,  indicating  the 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  year. 

(ii)  A  balance  sheet  current  wimin  60 
days  of  the  date  of  filing  that  clearly 
shows  the  continued  availability  of 
sufficient  net  current  assets  to  construct 
and  operate  the  proposed  cellular 
system  for  one  year  and 

(iii)  A  certification  by  the  apphcant  or 
an  officer  of  the  applicant  organization 
attesting  to  the  validity  of  the  unaudited 
balance  sheeL 

(5)  Applicants  intending  to  rely  upon 
financing  obtained  through  the  parent 
corporation  must  submit  the  information 
required  by  paragraphs  (f)(4)(i)  through 
(iii)  of  this  section  as  the  information 
pertains  to  the  parent  corporatioa 

(6)  Each  application  for  an  assignment 
of  a  license  (or  permit],  or  for  the 
transfer  of  control  of  a  corporation 
holding  a  license  (or  permit),  shall 
demonstrate  the  financial  ability  of  the 
proposed  assignee  or  transferee  to 
acquire  and  operate  the  facilides  by 
submitting  adequate  financial 
information  under  the  guidelines 
specified  in  this  section,  as  appropriate. 

(7)  Notice  upon  default  In  addition  to 
the  disclosures  required  by  paragraph 
(f)(8)  of  this  section,  any  loan  or  other 
credit  arrangement  providing  for  a 
chattel  mortgage  or  secured  interest  in 
any  proposed  radio  station  facihty  must 
include  a  provision  for  a  minimum  of  ten 


(10)  days  prior  written  notification  to  the 
licensee  or  permittee,  and  to  the 
Commission,  before  any  such  equipment 
may  be  repossessed  under  default 
provision  of  the  agreement 

(8)  Licensees  proposing  to  serve  an 
unserved  area  adjacent  and  integrated 
to  its  system  need  not  comply  with  the 
requirements  of  this  paragraph  (f). 

12.  Section  22.918  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d]  and  revising  it  and  adding 
new  paragraph  (c)  to  read  as  follows: 

ftltlt 


(c)  Unserved  areas.  In  the  Phase  I 
initial  licensing  phase  applicants  for 
unserved  area  may  not  file  major 
amendments.  No  amendments  may  be 
filed  prior  to  conducting  the  lottery. 

(1)  Minor  amendments  and 
amendments  under  9  22.23(g).  except 
I  22.23(g)(2),  may  be  filed  by  the 
tentative  selectee.  Information  required 
by  9  1-65  of  this  chapter  must  be  filed 
within  30  days  of  public  notice 
announcing  the  lottery  results. 

(2)  In  the  Phase  II  tint  come,  first 
served  licensing  phase  minor 
amendments  and  amendments  under 
9  22.23(g)(2).  to  resolve  frequency 
conflicts  and  to  show  that  the  mutually 
exclusive  proposals  could  be  granted, 
without  causing  new  or  increased 
frequency  conflicts,  and  without 
increasing  the  39dBu  contours  proposed 
in  the  applications,  may  be  filed. 

(i)  Frequency  changes  (use  of 
signalling  or  voice  channels)  within  the 
frequency  block  originally  filed  for.  to 
resolve  interference  conflicts  between 
systems  are  permitted. 

(ii)  Applications  for  unserved  areas 
proposing  to  change  frequency  blocks 
will  be  considered  newly  filed. 

(d)  Notwithstanding  the  general 
cellular  amendment  rules  specified  in 
paragraphs  (a),  (b)  and  (c)  of  this 
section,  the  amendments  described  in 
this  paragraph  may  be  filed  as  specified 
below: 

(1)  Amendments  in  connection  with 
full  settlement  agreements  under  9  22.29 
may  be  filed  no  later  than  two  business 
days  prior  to  the  lottery  date.  Partial 
setUements.  where  permitted,  resulting 
in  a  merger  of  interests  between  two  or 
more  mutually  exclusive  parties  may  be 
filed  St  any  time. 

(2)  Amendments  requested  by  the 
Commission  or  the  Administrative  Law 
Judge  may  be  filed  at  any  time. 

(3)  After  an  application  is  designated 
for  bearing,  amendments  may  be  filed 
for  good  cause  upon  leave  of  the 
presiding  officer. 
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13.  Section  22.920  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  22.920    Considerations  involving  transfer 
or  assignment  applications  (or  cellular 
auttKKizations. 

***** 

(c)  Unserved  areas.  Authorization  for 
unserved  areas  cannot  be  transferred  or 
assigned  prior  to  the  licensee  providing 
service  to  the  public  for  one  year. 

(1)  Licensees  may  not  enter  into  any 
agreements  (for  example,  option 
agreements  or  management  contracts)  to 
transfer  control  of  the  hcense  of  the 
system  before  or  during  its  first  year  of 
operations  even  if  the  transfer  will  take 
place  after  the  first  year  of  operation. 

(2)  Pro  forma  assignments  or  transfers 
of  control  will  be  allowed. 

(3)  Applications  to  transfer  control 
Tiled  during  the  initial  one  year  of 
operation  will  be  dismissed. 

14.  Section  22.921  is  revised  to  read  as 
follows; 

§  22.921    Ownerstiip  In  application  for 
cellular  service  for  markets  beiow  ttw  top 
90. 

\  (a)  Markets  91-120.  No  party  may 
nave  an  ownership  interest,  direct  or 
indirect,  in  more  than  one  application 
for  the  same  MSA  market,  except  that 
interests  of  less  than  one  percent  will 
not  be  considered. 

(b)  Markets  beyond  the  top- 120  and 
rural  service  areas.  Except  as  otherwise 
provided  herein,  no  party  may  have  an 
ownership  interest,  direct  or  indirect,  in 
more  than  one  application  for  the  same 
MSA  except  that  interests  of  less  than 
one  percent  will  not  be  considered.  For 
Rural  Service  Areas,  no  party  to  a  non- 
wireline  application  shall  have  an 
ownership  interest,  direct  or  indirect,  in 
more  than  one  application  for  the  same 
Rural  Service  Area,  including  an  interest 
of  less  than  one  percent.  No  party  to  a 
wireline  application  shall  have  an 
ownership  interest,  direct  or  indirect,  in 
more  than  one  application  for  the  same 
Rural  Service  Area,  except  that  interests 
of  less  ihan  one  percent  will  not  be 
considered. 

(c)  Ov^-nership  interests  in  publicly- 
traded  corporate  applicants.  (1) 
Notwithstanding  paragraphs  (a),  (b)  and 
(d)  of  this  section,  no  party  may  have  an 
ownership  interest,  direct  or  indirect,  in 
mutually  exclusive  appHcations  filed  by 
publicly-traded  corporations,  except 
that  interests  of  less  than  five  percent 
will  not  be  considered. 

(2)  Application.  In  applying  the 
provisions  of  this  paragraph  (c), 
ownership  and  other  interests  in  cellular 
applicants  will  be  attributed  to  their 
holder  and  deemed  cognizable  as  set 


forth  in  paragraphs  (c)(2](i)  and  (ii)  of 
this  section. 

(i)  Passive  investors.  Investment 
companies,  as  defined  in  15  U.S.C.  80a- 
3.  insurance  companies,  and  banks 
holding  stock  through  their  trust 
departments  in  trust  accounts  will  be 
deemed  to  have  a  cognizable  interest  in 
a  publicly-traded  cellular  applicant  only 
if  they  hold  10  percent  or  more  of  the 
stock  of  the  applicant.  This  provision 
epplies  only  if  an  applicant  in  which 
such  parties  hold  an  interest  certifies  in 
its  application  that  no  such  party  has 
exerted  or  attempted  to  exert  any 
influence  or  control  over  the  officers  of 
the  applicant. 

(ii)  Multiplier.  Attribution  of 
ownership  interests  in  a  publicly'traded 
cellular  applicant  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  wherever  the  ownership 
percentage  for  any  link  in  the  chain 
exceeds  50  percent,  it  shall  not  be 
included  for  purposes  of  this 
multiplication. 

(d)  Unserved  areas.  A  party  to  an 
application  for  an  unserved  area,  shall 
not  have  an  interest,  direct  or  indirect, 
except  as  described  in  paragraph  (c)  of 
this  section,  including  an  interest  of  less 
than  one  percent  in  more  than  one 
mutually  exclusive  application  in  the 
Phase  I  initial  licensing  phase  and 
mutually  exclusive  proposals  in  Phase  II. 
Existing  licensees  who  own  systems 
which  abut  an  unserved  area  applied  for 
may  each  file  one  application  mutually 
exclusive  with  each  other  even  though 
the  applicants  share  common  owners, 
except  that  these  licensees  cannot  have 
interests  in  pending  applications  for 
both  frequency  blocks  in  the  same 
geographic  area  at  the  same  time. 

15.  New  S  22.924  is  added  to  read  as 
follows: 

S  22.924    Content  and  form  of  eppileations 
for  unserved  area*. 

(a)  Applications  for  unserved  areas 
during  Phase  I  may  be  filed  within  a 
filing  window  which  occurs  on  the  3l8t 
day  after  the  five-day  fill-in  period 
expires  for  each  frequency  block  in  each 
MSA  and  RSA  or  pursuant  to  a  Public 
Notice  published  by  the  Commission. 
See  47  CFR  22.6{b)(2){i}.  On  the  12l8t 
day  after  the  licensee  is  awarded  the 
authorization  for  the  unserved  area  any 
remaining  unserved  areas  may  be 
applied  for  during  Phase  II  on  a  first 
come,  first  served  basis. 


(1)  Applications  for  unserved  areas 
must  propose  a  minimum  geographical 
coverage  of  50  contiguous  square  miles. 

(2)  Existing  licensees  do  not  need  to 
meet  the  minimum  coverage 
requirements  of  paragraph  (a)(1)  of  this 
section  if  they  are  proposing  to  serve  an 
area  contiguous  to  an  existing  system. 

(b)  Applications  for  unserved  areas 
must  be  filed  on  FCC  Form  401.  The  first 
page  of  the  application  after  the  cover, 
see  S  22.924(c)(1).  must  be  the 
transmittal  sheet,  see  S  22.924(c)(2),  and 
then  a  table  of  contents  listing  the 
exhibits  contained  in  the  application. 
The  following  exhibits,  which  will  be  set 
off  by  tabs  must  be  submitted  with  the 
application,  numbered  as  follows: 

(1)  Exhibit  /—A  full  sized  map.  This 
map  must  be  on  a  scale  of  1:250.000.  The 
map  must  have  a  legend,  scale,  latitude 
and  longitude.  This  map  must  be  clear, 
legible  and  have  cell  sites  specifically 
plotted.  It  must  depict  with  clear 
labelling,  the  entire  CGSA,  the  39  dBu 
contours,  and  the  relevant  portions  of 
the  RSA  or  MSA  bounaries  visible  on 
the  map.  Regardless  of  the  scale  used  to 
satisfy  the  requirements  for  the  reduced 
map  in  Exhibit  II,  the  1:250,000  scale 
map  must  always  be  used  to  satisfy  the 
requirements  of  Exhibit  I. 

(2)  Exhibit  II— An  8.5  inch  by  11  inch 
reduced  map.  For  this  map  applicants 
have  a  choice  of  reducing  the  full  sized 
map  in  Exhibit  I  in  paragraph  (b)(1)  of 
this  section.  If  it  is  impractical  to  depict 
the  entire  MSA  or  RSA  on  the  map  with 
a  scale  of  1:250,000.  applicants  may  use 
a  map  with  a  scale  of  1:500.000  or 
similar  scale.  The  entire  MSA  or  RSA 
must  be  depicted,  clearly  labeled,  with 
the  boundaries  visibly  marked.  The  map 
must  show  ceil  sites.  CGSA  boundaries, 
and  the  entire  39  dBu  contours. 

(3)  Exhibit  III— this  exhibit  must 
contain  the  engineering  data  and 
calculations  used  to  derive  the  service 
contours.  See  9  22.903(c). 

(4)  Exhibit  IV-An  exhibit  indicating 
the  frequency  plan  to  be  used  if  the 
application  is  granted.  The  frequency 
plan  must  include  the  number  of 
frequencies  at  each  cell  site  and  the 
specific  frequency(ies)  or  group  from 
which  the  frequencies  were  taken  and  a 
frequency  conversion  table. 

(5)  Exhibit  V — Ownership  information 
in  accordance  with  {  22.13(a)(1). 
Individual  applicants  holding  less  than  a 
5%  interest  in  a  publicly  held 
corporation  that  has  filed  a  mutually 
exclusive  application  must  disclose  the 
fact  that  the  corporation  and  the 
applicant  both  have  filed  mutually 
exclusive  applications.  This  disclosure 
must  include  the  appHcant's  percentage 
interest  held  in  the  company. 
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(6)  Exhibit  VI— An  indication  of  the 
applicant's  service  proposals  for  local 
subscribers  and  roamers,  including  the 
method  for  handling  complaints. 

(7)  Exhibit  VII— An  Exhibit  setting 
forth  how  the  proposal  complies  with 
the  Commission's  cellular  design 
concepts,  and  indicating  the  applicant's 
projected  method  for  coordinated 
expansion  of  the  system  in  response  to 
changing  demand. 

(8)  Exhibit  VIII— An  Indication  of  the 
basis  which  the  applicant  will  use  to 
determine  whether  sufficient  congestion 
exists  to  warrant  cell-splitting. 

(9)  Exhibit  IX—FaU  particulars 
regarding  the  cost  of  construction  and 
other  initial  expenses  of  the  proposed 
facilities  and  demonstration  of  how  the 
applicant  intends  to  finance 
construction  and  other  initial  expenses 
and  operation  for  one  year.  See  S  22.917. 

(10)  Exhibit  A— If  the  appHcant  is 
providing  public  landline  message 
telephone  service  in  any  portion  of  its 
proposed  CGSA.  it  must  indicate  exactly 
how  its  proposed  system  would 
interconnect  with  the  landline  network. 
This  information  must  be  of  sufficient 
specificity  to  enable  a  competitor  to 
design  its  system  to  connect  with  the 
landline  system  in  exactly  the  same 
manner  if  the  competitor  so  chooses. 

(c)  Applications  shall  be  filed  as  set 
forth  in  paragraphs  (c)(1)  through  (4)  of 
this  section: 

(1)  Applicants  are  required  to  submit 
as  the  cover  page  of  their  applications 
(i.e..  immediately  Inside  the  cover)  a 
Transmittal  Sheet  For  Cellular 
Applications  for  Unserved  Areas. 
Copies  of  this  transmittal  sheet  may  be 
obtained  by  contacting  the  Consumer 
Assistance  Office,  Federal 
Communications  Commission,  1919  M 
St..  NW..  Washington.  DC  20554. 

(i)  On  the  transmittal  sheet  applicants 
must  hst  the  name  of  the  applicant,  the 
market  number  or  numbers  and  the 
market  name  or  names  in  which  the 
proposed  unserved  area  is  located  and 
the  frequency  block.  TTie  information  on 
the  transmittal  sheet  must  match  exactly 
the  information  on  the  jacket  of  the 
microfiche  and  on  the  cover  of  the 
application. 

(ii)  The  transmittal  sheet  will  include 
a  certification.  All  applicants  must 
certify  to  the  following  in  their 
applications. 

(A)  I  hereby  certify  that  this 
application  for  a  cellular  authorization  is 
complete  in  every  respect  and  contains 
all  of  the  information  required  by  FCC 
Form  401  and  the  Commission's  cellular 
application  rules.  I  acknowledge  that,  if 
upon  Commission  inspection,  this 
certification  is  shown  to  be  incorrect, 


this  application  shall  be  dismissed 
without  further  consideration. 

(B)  I  also  certify  that  I  am  the  real 
party  in  interest  in  this  application  and 
there  are  no  agreements  or 
understandings,  other  than  those 
specified  in  this  application,  which 
provide  that  someone  other  than  the 
applicant  has  an  indirect  or  direct 
interest  in  the  application.  I  also  certify 
that  the  applicant  intends  to  construct 
and  operate  the  station  as  proposed  and 
that  there  are  no  agreements  or 
understandings  that  are  inconsistent 
with  that  intent. 

(C)  I  declare,  under  penalty  of  perjury, 
that  I  am  the  authorized  representative 
of  the  above  named  applicant  in  the 
above  entitle  matter,  that  I  have  read 
the  foregoing  certification;  and  the 
matter  and  things  therein  stated  are  true 
and  correct. 

(D)  Executed  on  

Applicant  Signature   ■ 

Print  name^ 

Title    

(E)  The  certification  must  be  signed  in 
ink.  No  mechanical  reproductions  of 
signatures  may  be  used.  The 
certification  must  be  dated  and  signed  in 
accordance  with  the  requirements  of 
S  1.743  of  this  chapter.  The  title  of  the 
person  signing  the  certification  must  be 
indicated. 

(2)  The  application,  the  filing  fee.  and 
the  microfiche  envelope  shall  be  placed 
in  a  sealed  envelope.  The  applicant's 
name,  the  market  name  and  number  and 
the  frequency  block,  must  prominently 
be  displayed  in  the  lower  left  hand 
comer  of  the  envelope  for  all 
applications  sent  by  mail  and  placed  in 
the  center  of  the  envelope  for  hand 
delivered  applications. 

(3)  Applications  may  only  request  one 
CGSA  per  application.  The  proposed 
CGSA  may  include  multiple  39dBu 
contours  per  application. 

(4)  Notification  to  the  FAA.  if 
necessary,  in  niase  I  must  be 
undertaken  at  the  time  an  applicant  is 
announced  by  public  notice  as  the 
lottery  winner.  In  Phase  II  applicants 
will  notify  the  FAA  at  the  time  they  file 
their  applications. 

16.  New  §  22.925  is  added  to  read  as 
follows: 

S  22.925    System  Informational  update. 

(a)  Maps.  Every  cellular  system 
licensee  in  an  MSA  and  RSA  must  file 
with  the  Commission  60  days  prior  to 
the  expiration  of  the  five-year  fill-in 
period  in  its  market  a  map  depicting 
existing  39  dBu  contours  and  the  CGSA. 
as  well  as  the  relevant  portions  of  the 
MSA  or  RSA  and  any  proposed 
modifications  pending  before  or  which 


have  not  been  filed  with  the 
Commission.  This  map  must  be  on  a 
scale  of  1:250.000.  In  addition,  the  map 
must  have  a  legend,  scale,  latitude  and 
longitude,  it  must  be  clear,  legible  and 
cell  site  must  be  specifically  plotted.  The 
map  must  also  depict  with  clear 
labelling,  the  entire  CGSA,  the  39  dBu 
contours,  and  the  relevant  portions  of 
the  RSA  or  MSA  boundaries  visible  on 
the  map. 

(1)  In  addition,  licensees  must  file  a 
reduced  map  showing  the  entire  MSA  or 
RSA.  For  this  map  applicants  can  reduce 
the  full  sized  1:250,000  scale  map  or  if  it 
is  impractical  to  depict  the  entire  MSA 
or  RSA  on  the  map  with  this  scale, 
applicants  may  use  a  map  with  a  scale 
of  1:500,000  or  similar  scale.  The  entire 
MSA  or  RSA  must  be  depicted,  clearly 
labeled,  with  the  boundaries  visibly 
marked.  The  map  must  show  cell  sites 
and  the  entire  39dBu  contours.  It  must 
also  clearly  indicate  the  boundaries  of 
the  MSA(8)  or  RSA(8). 

(2)  These  maps  must  be  filed  in 
triplicate  at  the  Mobile  Services 
Division  office,  room  644. 1919  M  Street 
NW..  Washington.  DC  20554. 

(3)  If  during  the  60  day  period  there 
occur  any  changes  to  the  system  the 
licensee  must  file  additional  maps  with 
these  changes. 

(b)  Frequency  plan.  An  updated 
frequency  utilization  chart  on  frequency 
plan  must  be  also  submitted  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  For  all  markets  whose  five-year 
fill-in  period  expired  on  or  before 
February  18, 1992,  the  maps  required  by 
paragraph  (a)  and  the  frequency  plan 
required  by  paragraph  (b)  of  this  section 
must  be  filed  on  or  before  January  21. 
1992. 

17.  New  S  22.926  is  added  to  read  as 
follows: 

822.926    Maps. 

(a)  All  maps  required  to  be  filed  by 
subpart  K  of  this  part  shall: 

(1)  Except  as  otherwise  provided  in 

S  22.924(b)(2).  be  on  a  scale  of  1:250.000. 

(2)  Include  an  effective  date. 

(3)  Indicate  the  scale,  latitude  and 
longitude. 

(4)  Have  a  clear  legend. 

(5)  Show  contours,  the  entire  CGSA 
and  the  entire  MSA  or  RSA  or  relevant 
portions  thereof,  which  must  be  clearly 
marked  and  identified  in  the  map's 
legend. 

(6)  Be  clear,  legible  and  have  cell  sites 
specifically  plotted. 

(7)  Mark  CGSAs  and  contours  by  the 
outside  of  the  contour  line,  regardless  of 
the  line's  width. 
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(8)  Submit  maps  on  a  scale  of 
1:250.000  in  duplicate.  Duplicate  copies 
of  the  maps  on  a  scale  of  1:250.000  must 
be  submitted  for  each  market  in  which 
the  CGSA  extends  even  if  de  minimis, 
showing  the  extension  area  in  the 
adjacent  market,  marked  and  labeled  for 
the  adjacent  market. 

(b)  In  addition  to  the  maps  specified 
in  S  22.925.  updated  maps  will  also  be 
required  any  time  licensees  change  their 
CGSAs. 

|FR  Doc  91-27075  Filed  11-19-91:  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  91-79;  RM-7S82) 

Radio  Broadcasting  Services;  Osceola, 
AR  and  Millington.  TN 

AOCNCV.  Federal  Communications 
Commission. 


action:  Final  rule. 


summary:  This  document  reallots 
Channel  251C  from  Osceola.  Arkansas, 
to  Millington,  Tennessee,  and  modifies 
the  license  of  Diamond  Broadcasting. 
Inc..  for  Station  KPYR(FM).  as 
requested,  pursuant  to  the  provisions  of 
Section  1.420{i)  of  the  Commission's 
Rules.  The  allotment  of  Channel  251C  to 
Millington  will  provide  a  first  local  FM 
service  to  the  community  without 
depriving  Osceola  of  local  aural 
transmission  service.  See  56  FR  14226. 
April  8, 1991.  Coordinates  used  for 
Channel  251C  at  Millington.  Tennessee, 
are  35-28-03  and  90-11-27.  With  this 
action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE:  December  30. 1991. 

FOW  FUirTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-78. 
adopted  November  1. 1991,  and  released 
November  14, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21  si  Street  NW..  Washington.  DC 
20036. 

List  of  SubjecU  m  47  CFR  Part  73 
Radio  broadcasting. 


PAirr  73-(AMENI)EO} 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

973.202    (AmwM*sd) 

2.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  emended 
by  removing  Channel  251C  at  Osceola. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Channel  251C, 
MilHngton. 

Federal  Communications  Commigsion. 
Midud  C  Rugcr. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Medio  Bureau. 
|FR  Doc.  91-27894  Filed  11-19-01;  8:45  am) 
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47  CFR  Part  73 

(MM  Docfcat  No.  91-52;  RM-7373) 

Radio  Broadcasting  Services; 
Macclenny  and  Wllliston,  FL 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  221C3  for  Channel  221A  at 
Macclenny,  Florida,  modifies  the  license 
for  Station  WIXR(FM)  to  specify 
operation  on  Channel  221C3.  substitutes 
Channel  287A  for  Channel  221A  at 
Williston,  Florida,  and  modifies  the 
hcense  for  Station  WFEZ(FM]  to  specify 
operation  on  Channel  267 A,  at  the 
request  of  WJXR.  Inc.  See  56  FR  11139. 
March  15, 1991.  Channel  221 C3  can  be 
allotted  to  Maccleimy  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at 
Station  WIXR{FM)s  licensed  site  10.5 
kilometers  (6.5  miles]  east  of  the 
community,  in  order  to  avoid  short 
spacings  to  the  sites  specified  in  the 
construction  permits  for  Station 
WNLE(FM).  Channel  219C:2.  Femandina 
Beach.  Florida,  and  Station  WZj\Z(FM). 
Channel  224A.  Green  Cove.  Florida.  The 
coordinates  for  Channel  221 C3  are  North 
Latitude  30-17-54  and  West  Longitude 
82-00-55.  Channel  267A  can  be  allotted 
to  Williston  in  compliance  with  the 
'Commission's  minimum  distance 
separation  requirements  at  Station 
WFEZ(FM)'s  current  licensed  site  lOiS 
kilometers  (6.5  miles)  west  of  Williston. 
The  coordinates  for  Channel  267A  are 
North  Latitude  2»-2&-04  and  West 
Longitude  82-32-56.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATS:  December  30. 1991. 


FOR  FURTIMR  MFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  e34-«630. 

StIPPtCMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-52. 
adopted  November  1, 1991.  and  released 
November  14. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center.  (202)  452-1422. 
1714  2l8t  Street  NW.,  Washington.  DC 
20036. 

List  of  SubjecU  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

973^2    (Amandsdl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  221A  and  adding 
Channel  221 C3  at  Macclermy,  and  by 
removing  Channel  221A  and  adding 
Channel  267A  at  Williston. 

Federal  Commimications  CommiMion. 
Michael  C  Rug«r, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-27888  Filed  11-19-91;  8:45  am) 
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47  CFR  Part  73 

[MM  Oocfcat  Na  IS-64t;  R«»-«744  and  RM- 
72t2) 

Radio  Broedcasting  Services; 
Muslceoon  and  Maniitae  Mi 

agency:  Federal  Communications 

Commission.  ! 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  300B1  for  Channel  300A  at 
Muskegon.  Michigan,  in  response  to  a 
petition  filed  by  Richard  L  Culpepper, 
and  modifies  the  construction  permit  for 
Station  WMHG-FM  to  specify  operation 
on  the  higher  class  channel.  To 
accommodate  the  upgrade  at  Muskegon, 
we  will  substitute  Channel  268A  for 
vacant  but  applied  for  Channel  300A. 
Manistee.  Michigan  (RM-6744)i  See  54 


FR  50778.  December  11. 1989.  Canadian 
concurrence  has  been  received  for 
Channel  300B1  at  coordinates  43-17-41 
and  86-13-12  and  for  Channel  268A  at 
coordinates  44-14-48  and  86-19-12.  A 
counterproposal  (RM-7292)  to  substitute 
Channel  268C3  for  Channel  268A  at 
Manistee  is  dismissed.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-549, 
adopted  November  1. 1991.  and  released 
November  14. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  1714  21st  Street 
NW..  Washington.  DC  20036.  (202)  452- 
1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

S  73.202    (AmandadI 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  300A  and  adding 
Channel  300B1  at  Muskegon  and  by 
removing  Channel  300A  and  adding 
Channel  268A  at  Manistee. 

Federal  Communications  Commission. 

Michael  C.  ttuger, 

Assistant  Chief  A/locations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-27897  Filed  11-19-91: 8:45  am] 
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47  CFR  Part  73 

(MM  Dodcat  Na  90-3SS;  RM-7229,  RM- 
7569] 

Radio  Broadcasting  Services; 
Crossvnie  and  Hllham,  TN 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
oequest  of  Mountaintop  Broadcasters. 
Inc..  licensee  of  Station  WEGE-FM. 


Channel  273A.  Crossville.  Tennessee, 
substitutes  Channel  273C3  for  Channel 
273A  at  Crossville.  Tennessee,  and 
modifies  Station  WEGE-FM's  license  to 
specify  operation  on  the  higher  powered 
channel.  See  55  FR  36298,  September  5. 
1990.  Channel  273C3  can  be  allotted  to 
Crossville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.7  kilometers  (5.4  miles) 
north  to  accommodate  Mountaintop's 
desired  site.  The  coordinates  for 
Channel  273C3  are  North  Latitude  36- 
01-25  and  West  Longitude  85-0(M)6.  The 
proposal  filed  by  Border 
Communications  (RM-7569)  requesting 
the  allotment  of  Channel  274A  to 
Hilham.  Tennessee,  is  denied  because 
Hilham  is  not  a  community  for  allotment 
purposes.  With  this  action,  this 
proceeding  is  terminated. 

effective  date:  December  30. 1991. 

FOR  FURTHCp  INFORMATION  CONTACT. 

Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-388. 
adopted  November  1. 1991,  and  released 
November  14. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street  NW..  Washington,  DC 
20036. 

List  of  Subjects  b  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows:     j 

Authority:  47  U.S.C.  154,  303.        i 

§73.202   (Anwndadl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  "Tennessee,  is 
amended  by  removing  Channel  273A 
and  adding  Channel  273C3  at  Crossville. 

Federal  Communications  Commission. 

Michael  C  Ruger. 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-27896  Filed  11-19-91:  a-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  91-11;  Notict  2) 
RIN  2127-AD81 

Federal  Motor  Vefiicle  Safety 
Standards;  Rearvlew  Mirrors- 
Reflectance 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  In  response  to  a  petition  from 
Donnelly  Corporation,  this  notice 
amends  the  requirements  in  Federal 
Motor  Vehicle  Safety  Standard  No.  111. 
Rearview  Mirrors,  with  respect  to 
average  reflectance  levels.  The  rule 
clarifies  the  intent  and  applicability  of 
the  requirements.  It  also  updates  the 
standard  to  better  address  current 
mirror  designs  and  to  remove  a 
perceived  restriction  affecting  the 
introduction  of  new  mirror  designs 
which  may  provide  better  glare 
protection. 

DATES:  Effective  Date:  The  amendments 
become  effective  September  1. 1992. 
Vehicles  manufactured  before 
September  1, 1992  may  comply  with  this 
rule's  amendments,  effective  December 
20. 1991. 

Petitions  for  reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  December  20, 1991. 
ADDRESSES:  Any  petition  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  set  forth  in 
the  heading  of  this  notice  and  be 
submitted  to:  Administrator,  NHTSA. 
400  Seventh  Street  SW..  Washington. 
DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Patrick  Boyd.  O^ce  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington.  DC 
20590  (202)  366-6346. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  111.  Rearview  Mirrors,  is 
intended  to  reduce  the  number  of 
crashes  that  occur  because  the  driver  of 
a  motor  vehicle  does  not  have  a  clear 
and  reasonably  unobstructed  view  to 
the  rear. 

As  initially  promulgated.  Standard 
No.  Ill's  mirror  construction 
requirements  specified  that  the 
reflectance  levels  for  mirrors  be  at  least 
35  percent  (32  FR  2413.  February  3. 
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1987).  Tbe  ttandard  farthsr  stated  that 
-  for  selective  position  prismatic  mirrors, 
the  roflectance  leval  in  the  night  driving 
position  had  to  be  at  least  4  percent.  A 
selective  position  prismatic  mirror  can 
be  mechanically  tilted  to  various  setting 
positions.  For  each  setting,  there  is  a 
different  surface  with  a  different 
reflectance  level  The  first  setting 
provides  relativety  high  levels  of 
reflectance,  typically  S5  to  90  percent, 
for  day  time  driving:  and  the  second 
setting  provides  much  lower  reflectance 
levels  to  reduce  glare  ht)m  the 
headlamps  of  following  vehicles  during 
nighttime  driving.  Installation  of  two- 
position  selective  position  prismatic 
mirrors  has  been  the  principal  method  of 
enabling  drivers  to  reduce  glare  during 
nighttime  driving.  Approximately  90 
percent  of  vehicles  are  currently 
equipped  with  center-mounted  interior 
mirrors  of  the  selective  position 
prismatic  type. 

The  agency  subsequently  amepded 
Standard  No.  Ill's  mirror  construction 
requirement  to  specif  that  the 
"average"  reflectance  level  of  the 
reflective  film  used  on  any  mirror  must 
be  at  least  35  percent.  (41  FR  36023. 
August  26.  1976) 

Since  that  last  amendment  the 
requirement  for  mirror  construction  in 
Sll  has  read  as  follows: 

The  average  reflectance  vahie  of  the 
reflective  fihn  employed  by  any  mirror 
required  by  this  standard,  determined  in 
accordance  with  SAE  Recommended 
Practice  }904a.  August  1974.  shall  be  at 
least  35  percent  If  a  mirror  is  of  the 
selective  position  prismatic  type,  the 
reflectance  valu^  in  the  ni^t  driving 
position  shall  be  at  least  4  percent 

Several  manufacturers,  including 
General  Motors,  Chrysler,  Ford.  BMW, 
and  Range  Rover,  have  equipped 
vehicles  with  electrochromic  mirrors. 
These  mirrors  electrically  adjust  their 
reflectance  levels  based  on  the  amount 
of  light  striking  the  mirror  and 
automatically  vary  the  reflectivity. 
These  manufacturers  have  apparently 
concluded  that  the  standard  is  not 
design  restrictive  and  does  not  preclude 
the  use  of  electrochromic  mirror 
technology. 

However,  other  manufacturers  have 
interpreted  Sll  as  prohibiting  low 
reflectance  mirrors  other  than  selective 
position  prismatic  ones.  For  instance,  on 
June  IZ  1990.  Donnelly  Corporation 
petitioned  the  agency  to  amend  Sll  to 
permit  the  installation  of  its 
electrochromic  mirror.  Along  with 
electrically  adjusting  its  reflectance 
levels  based  on  the  amount  of  Kght 
striking  the  mirror,  this  mirror  maintains 
the  reflectivity  above  the  minimum  of  35 
percent  during  daytime  conditions  and 


the  niniminn  of  4  percent  during 
nighttime  condittons.  According  to  Hm 
petiticoei;  its  antoniaticaUy  adlaBtablc 
nen-prisowtic  electrochrainic  B^rror  is 
not  permitted  to  have  ■  minimum  night 
position  less  than  35  percent  because 
Sll  states  the  reflectance  of  4  percent  in 
the  night  driving  position  is  only  for 
selectiife  poeition  prismatic  mirrors. 

Donnelly  therefore  concluded  that  Sll 
shoold  be  modified  to  remove  what  it 
views  as  a  design-specific  requirement 
It  claimed  that  these  mirrors  improve 
vision  and  reduce  glare  during  night 
driving.  It  also  claimed  that  its  mirror  is 
the  first  commercially  viable  means  for 
reducing  glare  for  exterior  mirrors.  Tbe 
petitioner  further  bebeved  that  when  the 
requirement  permitting  selective 
position  prismatic  mirrors  was  issued, 
these  were  the  only  known  glare 
reducing  mirrors. 

Notice  of  Proposed  Rulemaking 

On  March  8, 1991,  the  agency  issued  a 
notice  of  proposed  rulemaking  (^B'RM) 
proposing  to  amend  Sll  of  Standard  No. 
Ill  to  avoid  express  reference  to 
selective  position  prismatic  mirrors.  (56 
FR  9928.)  The  proposal  explained  the 
agency's  tentative  conclusion  that  an 
amendment  was  necessary  to  clarify  the 
intent  and  apphcability  of  the  provision 
given  its  apparent  ambiguity.  The  notice 
further  explained  that  the  amendment 
would  remove  a  perceived  design 
restriction  affecting  certain  mirror 
designs. 

The  NPRM  explained  that  such  an 
amendment  is  consistent  with  the 
agency's  philosophy  of  promulgating 
standards  that  are  as  performance- 
oriented  as  possible,  consistent  with  the 
goal  of  obtaining  specific  types  of  safety 
performance.  While  the  selective 
position  prismatic  mirror  was  the 
principal,  perhaps  only,  known  glare- 
reducing  mirror  technique  when  the 
standard  was  initially  promulgated,  new 
technologies  are  now  available  which 
offer  other  and  perhaps  improved  means 
for  glare  reduction.  Accordingly,  the 
agency  tentatively  concluded  that 
adopting  the  pnvposal  would  facilitate 
the  production  of  new  mirror  designs 
that  may  improve  motor  vehicle  safety. 
These  new  technologies  may  provide 
better  glare  protection  because  they 
automatically  adjust  reflectance  levels 
based  on  the  amount  of  light  striking 
them.  In  addition,  they  may  be  practical 
for  use  as  exterior  mirrors. 

The  NPRM  requested  comments  on 
several  subissues  related  to  section  Sll 
and  multiple  reflectance  mirrors.  These 
included  determining  the  appropriate 
wording  of  the  regulatory  text  to  obtain 
a  performance  oriented  standard  ftat  is 
not  design  restrictive,  eliminating  the 


phrase  "deflective  fUm,"  and  updating 
the  section  so  that  H  refers  to  the 
Society  of  Automotive  Digineers'  fSAE) 
more  recent  Recommended  Practice. 

Commants  to  the  NPRM  and  Iha 
Agency's  I 


NHTSA  received  six  comments  in 
response  to  the  NPRM.  These  were  from 
mirror  manufacturers  (Donnelly  and 
Gentex)  and  vehicle  manufacturers 
(General  Motors,  Ford.  Chrysler,  and 
Toyota.)  The  majority  of  commenters 
agreed  with  the  general  proposal  to 
amend  section  Sll.  Ford  and  Toyota 
commented  about  specific  provisions  in 
the  proposal.  The  agency  has  considered 
the  points  raised  by  the  commenters  in 
developing  the  final  rule.  The  agency's 
discussion  of  the  more  significant 
comments  and  other  relevant 
information  is  set  forth  below. 

Ceneial  Comments 

As  explained  above.  Sll's  express 
reference  to  mirrors  of  the  "selective 
position  prismatic  type"  led  to  the 
proposal  to  amend  the  provisioa  to 
clarify  its  intent  and  applicability. 
Accordingly,  the  proposal  omitted 
reference  to  "selective  position 
prismatic  type"  mirrors. 

Donnelly,  Gentex.  General  Motors. 
Ford,  and  Chrysler  all  agreed  with  the 
proposal's  intent  to  make  the  standard 
more  performance  oriented  by  deleting 
language  that  is  specific  to  certain 
designs  or  technologies.  The  only  other 
commenter.  Toyota,  was  silent  about  its 
overall  view  about  the  rulemaking. 

Regdatory  Text 

The  NPRM  also  proposed  that  a 
mirror  provide  a  reflectance  level  of  at 
least  35  percent  when  in  its  normal 
operating  state  and  at  least  4  percent 
when  in  its  glare  reducing  state.  In 
describing  these  requirements,  the 
proposed  regulatory  text  referred  to  the 
"day  and  night  position  or  mode."  The 
proposal  also  stated  that  when  a 
multiple  reflectance  mirror  is  "not 
powered."  that  state  would  be 
considered  as  equivalent  to  the  day 
position  or  mode. 

Ford  and  Toyota  were  concerned  that 
the  proposal  would  restrict  tbe 
installation  of  certain  mirror  designs 
that  they  believed  provide  adequate 
levels  of  safety.  In  describing  its 
"electro/meduBnical  odrror."  Ford 
explained  that  this  powered  selective 
prismatic  type  mirror  uses  power  only  to 
shift  the  mirror  from  one  reflectance 
position  to  another  but  does  not  use  any 
power  while  in  either  position  to  provide 
a  reflectance  level.  Foid  farther 
explained  that  if  the  power  failed,  the 
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rakrer  coald  be  manually  repasttioBed 
to  the  Ugh  reflectance  keveL  Ford  waa 
concerned  that  the  proposed 
amendment  would  prohibit  its  mirror 
without  providing  any  significaikt  safety 
benefit  because  the  failure  mode  of  its 
mirror  is  the  same  as  the  normal 
operation  of  a  conventional  selective 
prismatic  arirrar.  Toyota  described  tta 
liquid  crystal  interior  mirror,  which 
when  not  powered  (i.e.,  when  the 
ignition  key  is  with^awn)  defaults  to 
the  heavily  tinted  night  setting. 

"Day/Mgtit  Setting" 

Ford  requested  that  section  Sll  be 
modified  to  omit  reference  to  the  "day" 
and  "night"  positions  or  modes.  It 
believed  that  the  terms  "day"  and 
"night"  are  easily  understood  for  mirrors 
with  only  two  reflectance  levels. 
Accordingly.  Ford  suggested  that  section 
Sll  refer  to  "Butximum"  and  "minlmfra" 
reflectance  levels  rather  tbaa  day  and 
night  posttioos  or  modes. 

After  reviewing  Ford's  coraaieat  the 
a^eacy  beUeves  that  the  terras  "d^" 
and  "night "  help  to  clarify  the 
reflectaace  modes  described  in  the 
staBfdatd. 

"Not  powered" 

Ford  and  Toyota  expressed  concern 
about  problems  involved  in  complying 
with  the  proposed  requirement  Aat  the 
mirrors  provide  reflectance  levels  of  at 
least  35  percent  when  they  are  ""not 
powered."  Ford  stated  that  while  this 
requirement  is  appropriate  for  mirrors 
which  require  electrical  power  to 
maintain  the  msviniunt  refleelmice 
mode,  the  provision  is  inappropriate  for 
its  ponweied  seliBetive  prismatic  arirrar, 
which  has  a  fail-safe  capacity  to  shtft 
the  mirror  to  the  maximum  reflectance 
mode  in  case  of  power  faifore.  Toyota 
stated  that  its  liquid  crystal  interior 
mirror  defaults  to  the  low  reflecfance 
mode  in  case  of  power  failure.  It  did  aot 
mention  any  fail-safe  provisions  for  this 
mirror  in  case  of  power  failure.  Toyota 
commented  that  tbe  reqaireraeat  for  hif^ 
transaiittence  in  the  absence  of  power  is 
not  necesaacy  because  the  only  situation 
in  which  the  minor  wouki  not  be 
powered  is  when  the  key  is  out  of  the 
ignition  switch,  a  time  when  tbe  mHTor 
is  not  needed.  Toyota  further  caataaded 
that  the  NPRM  failed  to  jasttfy  thia 
provisioa. 

NHTSA  agrees  with  Ford's  comments 
and  has  modified  the  fasal  rule  so  that 
mirror  deejgus  that  eBSure  the  lii  wiag 
of  imagea  deeing  all  tight  mwiiliwis  are 
not  prohibited.  SpedfiesHy.  dm  final 
rule  omits  the  phreae  "not  powered.'* 
The  final  rule  also  axpreaaly  spccifiea 
requirements  for  a  fail-safe  device 


penmttittg  the  driver  to  adjust  the  mirror 
to  the  high  reflectance  mode. 

As  for  the  phrase  "not  powvred," 
NKTSA  haa  determined  that  the 
proposal's  intent  to  provide  an  electrical 
fail-safe  condition  can  be  met  by 
specifying  that  a  muhiple  reflectanea 
mirror  shell  either  be  eqtiipped  with  a 
means  for  the  driver  to  adiust  dm  miliar 
to  a  reflectance  Icvet  of  at  least  3& 
percent  in  the  event  of  electrical  failure, 
or  achieve  such  reflectance  level 
automatically  in  the  event  of  efectrfcaf 
failare.  This  tangaage  wdl  persiit  mirror 
designs  kdce  Ford's  electro/mechanicai 
mirror,  which  can  be  manuaDy  edineted 
to  provide  adequate  imiiges  in  case  of 
power  failure. 

However,  tte  amendaicnt  will  not 
permit  Toyota's  earrent  liquid  crystal 
mirror,  since  the  mirror  cannot  provide 
adequate  images  in  the  case  of  power 
faihu«.  After  reviewing  the  cenunents, 
the  sgency  believes  that  amltiple 
refle^ance  mirrors  should  be  capable  of 
providing  adeqnate  images  in  the  event 
of  electrical  failure. 

Toyo<a  commented  that  the  proposal 
shoold  be  modified  so  that  its  liquid 
crystal  mirror  ia  not  prohibited.  First 
Toyota  stated  that  the  requirement  for 
high  transaiittance  in  the  absence  of 
power  is  unnecessary,  claiming  that  tm 
only  situa  tion  in  which  the  mirrBr  would 
not  be  powered  is  when  the  key  is  out  of 
the  ignition  swilch,  a  time  whea  the 
mirror  is  not  needed.  Second,  it  stated 
that  the  preamble  to  the  NPRM  did  not 
justify  this  provision. 

In  response  to  Toyota's  argument  that 
a  high  transmittanee  level  is  not  needed 
in  the  absence  of  power,  NFfFSA  notes 
that  Toyota's  Kquid  crystal  mfrror 
defatths  to  a  heevily  tinted  reflected 
surface  tfmt  is  incapable  of  providing  a 
proper  image  in  normal  daylight 
conditions.  Accordingly,  any  time  tfie 
mirror  is  not  powered,  the  (hivet 
experiences  significant  reductions  in 
rearward  visiuu  because  toe  hrtenor 
mirror  cannot  provide  an  adequate 
image.  Contrary  to  Toyota's  claim  that 
the  only  time  that  a  mirror  would  be 
unpowered  is  when  the  key  is  out  of  the 
ignition  switch,  the  agency  knows  of 
other  srtuatfons  In  whfch  this  mirror 
would  be  unpowered  and  ^us  would 
not  be  able  to  provide  high  reflectance 
levels  necessary  for  day  time  driving. 
For  instance,  when  there  are  connector 
faults  or  circafl  board  feults,  the  arirror 
wottfd  be  unpcwered  even  (hough  ii%e 
vehicle  coaM  be  eperaiionat.  Given  the 
expense  of  repairing  or  replacing  a 
liquid  crystal  mirror,  some  car  owners, 
particularly  those  of  older  cars,  would 
likely  be  slow  to  have  a  Eailcd  mirror 
fixed. 


The  agency  aotes  that  Nippoadensoi,  a 
supplier  af  sle>  li  ilsI  equipeneBt  for 
Toyota,  described  an  opposite  polarity 
fail-safe  liquid  crystal  mimr  in  a 
Society  of  Automative  Engineer's  paper 
Fail-SafeType  Liquid  Crystal  Mirror  lor 
Automobiles  (870637).  This  paper 
described  the  safety  problem  as  "the 
breaking  of  the  circuit  wire."  It  also 
indicated  that  a  fail-safe  liquid  crystal 
design  "suitable  for  safe  driving"  has 
been  achieved  by  ssiag  a  liquid  crystal 
layer  which  is  aligned  perpendicalar 
rather  than  parallel  to  the  substrate  in 
the  initial  unpowered  state. 

In  response  to  Toyota's  second 
argument  about  the  propossfs  preemble 
not  addressing  the  fail-safe  issue, 
NHTSA  notes  that  the  regulatory  text 
provided  adequate  notice  aboat  this 
issue,  and  that  both  Tojrota  and  Ford 
expressed  their  views  on  if. 

Grven  that  safety  standards  are 
required  to  meet  the  need  for  motor 
vehicle  safety,  (he  nrfemaking's 
overriding  focns  most  be  to  ensure  thai 
mirrors  are  capable  of  providing 
adequate  rearview  vision  at  aH  times 
during  the  vehicle's  operatioo.  The 
agency  does  not  believe  it  wooM  be 
appropriate  to  permit  new  mirror 
designs  with  the  potential  for  providing 
poorer  safety  performance  than 
selective  prismatic  mirrors.  Selective 
prismatic  mirrors  are  aHrays  capobie  of 
provfdtag  ade<(uete  images  because  they 
are  adiustabte  to  the  high  reflectance 
position;  while  Toyota's  Rf|uid  crystal 
mirror  is  not 

Reflective  Film 

The  NPRM  proposed  to  amend  Sll  by 
deleting  reference  to  the  "reflectance 
value  of  the  reflective  fRm"  because  this 
phrase  had  the  potential  ckf  being 
unnecessarily  design  restrictive.  The 
proposal  exptaiaed  that  certain  mirrors 
iely  oil  a  substance  other  than  "fBrn"  for 
their  reflectance. 

Chrysler,  which  was  the  only 
commenter  to  address  this  matter, 
supported  the  proposal  to  efiminate  the 
phrase  about  reflectf-re  film.  Chrysler 
agreed  with  the  proposal  that  there  are 
other  substances  available  (hat  have  (he 
abJKty  to  reflect  hght  which  should  be 
allowed  for  mirror  appBcations. 

Based  on  the  proposal,  the  agency  haa 
decided  to  adopt  the  proposal  to  defefe 
reference  to  the  use  oif  laflective  fihn. 
Such  a  requirement  had  the  potential  to 
be  design  restrictive. 

Society  of  Automotive  Ea^rteers  (SA£^ 
Recommended  Practice 

The  NPRM  proposed  to  amead  Sll  by 
updating  it  to  refer  to  the  SAE's  more 
recent  recommended  practice.  Wlule 
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Sll  currently  refers  to  SAE 
Recommended  Practice  1964a.  August 
1974.  the  SAE  reaffirmed  the 
Recommended  Practice  without 
substantive  change  in  October  of  1984. 

Chrysler,  which  was  the  only 
commenter  to  address  this  matter, 
supported  the  proposal  to  update  the 
reference  to  the  more  recent  SAE 
practice. 

Based  on  the  proposal,  the  agency  has 
decided  to  adopt  the  proposal  to  update 
Sll  to  refer  to  the  more  recent  SAE 
practice. 

Leadtime 

The  NPRM  explained  the  agency's 
tentative  conclusion  that  there  was 
"good  cause"  to  propose  an  effective 
date  30  days  after  publication  of  the 
final  rule.  The  agency  reasoned  that  a 
longer  leadtime  was  not  necessary 
because  this  amendment  would  remove 
a  restriction  and  facilitate  the 
introduction  of  certain  mirrors  without 
imposing  any  mandatory  requirement  on 
manufacturers.  The  proposal  also  stated 
that  the  public  interest  would  be  served 
by  not  delaying  the  introduction  of 
mirrors  that  may  provide  better 
performance  without  having  any 
negative  impact  on  safety. 

Toyota  stated  that  because  the 
proposal  would  impose  a  new 
mandatory  requirement  on  its  vehicles 
equipped  with  the  hquid  crystal  mirror, 
additional  leadtime  was  necessary. 

NHTSA  believes  that  the  amendment 
allows  the  present  minimum  safety 
performance  to  be  met  or  exceeded  by 
new  technology  and  does  not  place  new 
requirements  on  mirrors.  Nevertheless, 
the  agency  believes  that  the  30-day 
effective  date  is  too  short  to  allow 
Toyota  to  comply  with  the  clarification. 
Toyota  apparently  introduced  a  mirror 
design  it  believed  was  in  compliance 
with  the  standard.  Toyota  should  be 
given  sufficient  time  to  improve  or 
replace  a  mirror  that  the  agency 
assumes  was  designed  in  good  faith 
during  a  time  in  which  this  rule  needed 
to  be  clarined.  Accordingly,  the 
amendments  become  effective  on 
September  1, 1992;  however,  vehicles 
manufactured  before  September  1, 1992 
may  comply  voluntarily  with  this  rule's 
amendments,  effective  30  days  after 
publication  of  this  final  rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  determined  that  this  rule 
is  not  a  major  rule  under  Executive 
Order  12291  nor  a  significant  rule  within 
the  meaning  of  the  Department  of 


Transportation's  regulatory  policies  and 
procedures.  A  full  regulatory  evaluation 
is  not  required  because  the  rule  will 
have  minimal  economic  impacts.  The 
rule  permits  new  mirror  designs  by 
removing  a  design  restriction  instead  of 
imposing  any  new  requirements  on 
mirror  or  vehicle  manufacturers. 
Therefore,  the  agency  does  not 
anticipate  any  significant  additional 
costs  or  any  cost  savings. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  Based  upon 
the  agency's  evaluation,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Vehicle 
manufacturers  typically  do  not  qualify 
as  small  entities.  While  some 
manufacturers  of  mirrors  may  be  small 
entities,  the  agency  believes  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  them.  This 
amendment  will  also  affect  small 
businesses,  small  organizations,  and 
small  governmental  units  to  the  extent 
that  these  entities  purchase  motor 
vehicles  with  new  mirror  designs.  As  the 
preceding  discussion  indicates,  the 
agency's  assessment  is  that  this 
amendment  will  have  no  significant  cost 
impact  to  the  industry.  Therefore,  it  will 
not  result  in  a  significant  increase  in 
consumer  prices. 

National  En  vironmental  Policy  A  ct 

As  it  is  required  to  do  under  the 
National  Environmental  Policy  Act  of 
1969,  NHTSA  has  considered  the 
environmental  impact  of  this 
amendment  and  determined  that  this 
rule  will  not  have  any  significant  impact 
on  the  quality  of  the  human 
environment. 

Executive  Order  12612  (Federalism) 

Further,  this  rulemaking  action  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
-Executive  Order  12612.  It  has  been 
determined  that  it  will  have  no 
Federalism  implication  that  warrants 
preparation  of  a  Federalism  report. 

List  of  Subjecte  in  49  CFR  Fart  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing. 
NHTSA  is  amending  S  571.111  of  tide  49 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  1392, 1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

2.  In  S  571.111.  Sll  is  revised  to  read 
as  set  forth  below  effective  on  and  after 
September  1. 1992,  and  may  be  used  at 
the  manufacturer's  option  before  this 
date,  effective  December  20, 1991. 

SS71.111    Standard  No.  Ill;  RMrv)«w 
mirrors. 


Sll.  Minor  Construction.  The  average 
reflectance  of  any  mirror  required  by 
this  standard  shall  be  determined  in 
accordance  with  SAE  Recommended 
Practice  1964,  OCT84.  All  single 
reflectance  mirrors  shall  have  an 
average  reflectance  of  at  least  35 
percent.  If  a  mirror  is  capable  of 
multiple  reflectance  levels,  the  minimum 
reflectance  level  in  the  day  mode  shall 
be  at  least  35  percent  and  the  minimum 
reflectance  level  in  the  night  mode  shall 
be  at  least  4  percent.  A  multiple 
reflectance  mirror  shall  either  be 
equipped  with  a  means  for  the' driver  to 
adjust  the  mirror  to  a  reflectance  level  of 
at  least  35  percent  in  the  event  of 
electrical  failure,  or  achieve  such 
reflectance  level  automatically  in  the 
event  of  electrical  failure. 


Issued  on:  November  14. 1991. 
Jerry  Ralph  Cuiry, 
Administrator. 
|FR  Doc.  91-27873  Filed  11-1&-91: 8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

(Docktt  Na  910800-12S1] 

Paiagic  Fistwrlas  of  ttta  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Announcement  of  effectiveness 
of  collection-of-information 
requirements. 

summary:  NMFS  announces  the 
effectiveness  of  collection-of- 
information  requirements,  whereby 
vessel  owners  and  partnerships  or 
corporations  must  submit 
documentation  together  with  limited 
entry  permit  and  permit  transfer 
applications  for  the  pelagic  fisheries  of 
the  western  PaciHc  region. 

CFFCCnvc  DAnc  Section  685.15 
paragraphs  (b)(2).  (e)(5).  and  (f)(3). 
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published  October  16. 1991  (56  FR 
51849).  are  effective  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  NMFS. 
Terminal  Island,  California,  (213)  514- 
6660. 

SUPPtSMENTARV  INFORMATION:  A  final 

rule  ta  implement  Amendatent  4  to  the 
Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  wai  pobbshed  October  IS.  1991 
(56  FR  518491).  Section  615.15  psragrapbs 
(b)(2).  (e)f5).  aod  (fM3)  contained 
collection-of-ni£ormation  requirements 
svbiect  to  the  Paperwork  Redtiction  Act 
that  could  tKA  be  enforced  before  the 


O^ice  of  Management  and  Budget 
(OMB)  approved  them.  Delayed 
enforcement  of  those  paragraphs  was 
announced  in  the  October  16, 1991,  rule 
pending  OMB  approval. 

Section  685.15  paragraph  (bi(2) 
requires  longline  vessel  owners  to 
submit  documentation  with  their  permit 
applicatrons  that  Identifies  die  ownerfs) 
of  the  vessel  and  demonstrates  that  the 
ownerfs)  meet  one  or  more  of  the 
eligibrhty  criteria.  Paragraph  (eKS) 
require*  a  vessel  owner  to  submit 
documentation  of  any  changes  in 
ownership  of  tiie  vessel  with  a  permft 
transfer  appticatioa.  P&ragraph  Cf}(3) 
requires  partrrerships  or  corporattons  to 
submit  documentatfon  of  a  vessel 


transfer,  inclading  the  name  of  each  new 
owner  and  respective  ownership  share 
for  each  owner  of  the  corporation  or 
partnership  obtaining  the  permit. 

OMB  has  approved  these  collection- 
of-infonnation  requirements  under  OMB 
control  number  0648-0204.  Section 
685.15  paragraphs  (b](Z).  (eU5),  and  \S^Z] 
are  effective  November  14, 1991.  and 
will  be  enforced  from  that  date  on. 

Dated  November  14.  T99T. 
David  S.  Cr«stin, 

AettJig  DirecJor.  OfficmfFiafteriea 
Conservation  and  Management,  Naiioaal 
Marine  FSsfrerms  Service: 
[FR  Doc.  91r-277U  Fikd  11-14-Sl;  2:45  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  pubUc  of  the 
proposed  issuance  of  njles  and 
regulations    The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  parDopate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agiicultural  Marketing  Servic* 

(No.  LS-91-007] 

7  CFR  Parts  S3  and  54 

Standards  for  Grades  of  Lamb, 
Yearling  Mutton,  and  Mutton 
Carcasses  and  Standards  for  Grades 
of  Slaughter  Lambs,  Yearlings,  and 
Sheep 

agency:  Agricultural  Marketing  Service 
(AMS).  USDA. 
ACTION:  Proposed  rtde. 

summary:  The  Department  has  been 
requested  by  sheep  producers  to  revise 
the  yield  grade  standards  for  ovine 
carcasses.  The  request  cited  a 
recognition  that  many  of  the  lambs 
being  produced  today  are  too  fat  to  meet 
the  desires  of  consumers  for  lean  meat 
products.  The  feeling  was  that  a  revised 
yield  grading  system,  that  would  be 
widely  used  by  the  lamb  industry,  is 
essential  to  ensure  the  efficient 
production  and  marketing  of  the  type  of 
lamb  products  consumers  want.  The 
Department  concurs  with  this 
conclusion.  Therefore.  AMS  is  proposing 
to  revise  the  o^icial  U.S.  standards  for 
grades  of  lamb,  yearling  mutton,  and 
mutton  carcasses  (and  the  related 
standards  for  grades  of  slaughter  lambs, 
yearlings,  and  sheep)  to;  (1)  Require  that 
ovine  carcasses  be  identified  for  both 
quality  and  yield  grade  when  officially 
graded:  (2)  require  that  most  of  the 
kidney  and  pelvic  fat  be  removed  from 
ovine  carcasses  prior  to  grading;  (3)  shift 
and  narrow  the  fat  thickness  range  in 
each  yield  grade;  and  (4)  eliminate 
consideration  of  leg  conformation  score 
in  determining  the  yield  grade. 
DATES:  Comments  must  be  received  by 
December  20,  1991. 

ADDRESSES:  Comments  must  be 
submitted  in  duplicate,  signed,  include 
the  address  of  the  sender,  and  should 
bear  reference  to  the  date  and  page 
number  of  this  issue  of  the  Federal 
Rflgiater.  The  comments  should  include 


definitive  information  which  explains 
and  supports  the  sender's  views.  Send 
comments  to:  Herbert  C.  Abraham; 
Livestock  and  Meat  Standardization 
Branch:  Livestock  and  Seed  Division: 
AMS-USDA;  room  2603-South  Building: 
P.O.  Box  96456.  Washington.  DC  20090- 
6456. 

Comments  will  be  available  for  public 
inspection  during  regular  business  hours 
in  room  2603-South  Building:  14th  Street 
and  Independence  Avenue.  SW; 
Washington.  DC. 

In  addition,  a  public  meeting  will  be 
held  to  give  interested  parties  an 
opportunity  to  present  oral,  as  well  as 
written,  views,  data,  or  arguments  on 
this  proposal.  The  public  meeting  will  be 
held  in  Denver.  Colorado,  on  December 
10. 1991,  beginning  at  9  a.m.,  local  time, 
and  continue  until  all  interested  parties 
have  had  an  opportunity  to  make  their 
presentations.  To  facilitate  conduct  of 
the  meeting,  persons  who  wish  to  be 
heard  are  requested  to  notify  the 
Livestock  and  Meat  Standardization 
Branch  on  or  before  December  6. 1991, 
stating  that  they  wish  to  make  a 
statement  and  how  much  time  they  will 
need  to  present  the  statement.  However, 
any  person  who  wishes  to  be  heard  at 
the  meeting  will  be  afforded  an 
opportunity  to  be  heard,  whether  or  not 
that  person  has  given  such  advance 
notice.  A  written  copy  of  the  speaker's 
statement  is  requested  and  may  be 
presented  to  the  presiding  official  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT 
Herbert  C.  Abraham.  Livestock  and 
Meat  Standardization  Branch — 202/720- 
4486 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  regarding  grade 
standards  for  ovine  carcasses  and 
slaughter  ovines  was  reviewed  pursuant 
to  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  a  non-major  rule 
because  (1)  it  would  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  (2)  it  would  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  (3) 
it  would  not  have  a  significant  adverse 
effect  on  competition,  employment 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 


enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Effect  on  Small  Entities 

This  proposed  action  was  reviewed 
under  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  801  et  seq.).  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  RFA  because  use  of  the  grade 
standards  is  voluntary  and  the  grades 
are  applied  equally  to  all  size  entities 
covered  by  these  regulations.  In 
addition,  the  standards  would  be  of 
benefit  as  an  improved  conununication 
tool  to  reflect  consumer  preferences 
efficiently  back  to  producers. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  do  not  apply  to  this 
rulemaking  since  it  does  not  require  the 
collection  of  any  information  or  data. 

Background 

Yield  grades  for  ovine  carcasses  and 
slaughter  ovines  were  promulgated  by 
the  Department  in  1969  for  use  on  a 
voluntary  basis  by  users  of  the  Federal 
grading  service.  The  development  of  the 
standards  was  prompted  by  the 
Department's  recognition  of  significant 
differences  in  the  fatness  of  sheep  and 
thus  in  retail  yields  and  value  of  the  i 

ovine  carcasses  being  produced.  The  < 

yield  grade  standards  for  ovines  were 
patterned  in  concept  upon  yield  grades 
for  beef  which  were  adopted  in  1965. 
and  were  based  on  research  (Journal  of 
Animal  Science  26:896]  specifically 
designed  to  provide  a  scientific  basis  for 
grading. 

The  value  of  the  yield  grades  for  beef 
was  recognized  by  the  industry  soon 
after  they  were  adopted,  and  the  use  of 
those  grades  on  a  voluntary  basis  grew 
steadily  between  1965  and  1975.  By  1975 
the  ability  of  the  yield  grades  to 
segregate  retail  value  differences  among 
beef  carcasses  had  been  accepted  by  the 
industry.  At  that  time,  at  the  request  of 
the  beef  industry,  the  quality  and  yield 
grades  were  "coupled"  to  require  both 
quality  and  yield  grade  identification  i 

when  beef  carcasses  were  officially  i 

graded.  This  resulted  in  almost  all  beef      I 
carcasses  which  were  Prime  or  Choice      .• 
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quality  and  Yield  Grades  1.  2,  or  3  being 
graded.  Purchasers  of  ungraded  beef 
carcasses  were  usually  aware  that  they 
were  purchasing  lower  quality  or  fatter 
beef.  Significant  price  spreads 
developed  between  some  of  the  yield 
grades,  an  indication  of  the  importance 
that  purchasers  placed  on  yield  grades. 
Between  1975  and  1989  the  average  yield 
grades  for  graded  beef  carcasses 
improved  noticeably,  indicating  the  shift 
in  production  to  meet  the  demands  for 
leaner  products.  In  1989  the  beef  quality 
and  yield  grades  were  "uncoupled"  to 
allow  the  industry  the  opportunity  to 
adopt  new  trimming  technologies 
without  preventing  the  qualify  grading 
of  beef.  Some  opponents  of  "uncoupling" 
felt  this  would  be  the  end  of  yield 
grading.  However,  since  they  had 
proven  their  value  while  the  grades 
were  "coupled,"  the  amount  of  beef 
being  yield  graded  has  actually 
increased  since  1989. 

Although  the  beef  yield  grades  have 
become  widely  used,  resistance  within 
the  industry  to  the  use  of  yield  grades 
for  lamb  carcasses  has  resulted  in  lamb 
yield  grades  for  the  most  part  being 
unused.  This  resistance  was  partly  a 
result  of  the  recognition  that  the  yield 
grades  would  be  difficult  to  apply 
without  significantly  slowing  down  the 
grading  operation,  and  that  a  large 
percentage  of  lambs  being  produced 
were  Yield  Grade  4's  and  5'8  which 
might  be  difficult  to  sell  if  identified  as 
such.  Experienced  observers  recognize 
that  many  of  the  Yield  Grade  4's  and  5's 
occur  at  least  partly  as  the  result  of  very 
large  amounts  of  kidney  and  pelvic  fat 
in  some  carcasses.  As  early  as  1973,  the 
Department  recognized  that  changes  in 
the  yield  grades  would  be  of  benefit  to 
everyone  from  producers  to  consumers. 
However,  lack  of  interest,  if  not  outright 
opposition,  by  the  industry  resulted  in 
no  action  being  taken  until  the  present 
time. 

In  recent  years  it  has  become 
increasingly  clear  that  today's 
consumers  are  demanding  less  fat  in  all 
of  the  products  they  buy.  The  beef  and 
pork  industries  recognized  these  trends 
and  have  made  significant  strides  in 
recent  years  in  offering  leaner  cuts  of 
meet  to  consumers.  The  lamb  industry 
has  lagged  in  this  regard  and  only 
recently  has  there  been  a  consensus  of 
opinion  that  some  action  must  be  taken 
to  produce  a  leaner  product.  As  a  first 
step  in  producing  a  leaner  product,  they 
realized  that  there  must  be  a  method  of 
identifying  value  differences  in  lamb 
carcasses  so  that  everyone  would  be 
compensated  on  the  basis  of  the 
desirability  of  the  type  of  product  they 


produced.  A  tool  for  doing  this  is  yield 
grades. 

As  adopted  in  1969  (Federal  Register, 
January  8, 1969).  the  yield  grades  for 
ovine  carcasses  are  based  on:  (1)  The 
thickness  of  external  fat  over  the  ribeye; 
(2)  the  amount  of  kidney  and  pelvic  fat 
inside  the  carcass,  and  (3)  the  leg 
conformation  score.  Use  of  the  grades  is 
voluntary  on  the  part  of  the  users  of  the 
grading  service.  Although  a  vast 
majority  of  the  lamb  carcasses  which 
quairfy  for  Prime  and  Choice  are  graded 
for  quality,  almost  no  lamb  carcasses 
have  been  identified  for  yield  grade  in 
the  22  years  of  availability  of  ^e 
service.  In  their  request  to  the 
Department,  the  lamb  producers, 
represented  by  the  American  Sheep 
Industry  Association  (ASI),  recognized 
that  there  would  be  no  benefit  derived  if 
the  yield  grades  were  not  used. 
Therefore,  in  order  to  assure  their  use. 
they  requested  that  the  regulations  be 
changed  to  require  that  all  ovine 
carcasses  officially  graded  be  identified 
for  both  quality  grade  and  yield  grade, 
thereby  providing  the  industry  with  the 
most  complete  information  available  to 
identify  differences  in  value. 

The  kidney  and  pelvic  fat  in  the 
interior  of  the  ovine  carcass  has  Utile  or 
no  value  to  retailers  and  consumers. 
However,  because  it  contributes  to 
dressing  percentage  (carcass  weight  as  a 
percent  of  Hve  weight),  it  does  provide 
an  economic  incentive  to  make  Iambs 
overfat  when  producers/feeders  are 
paid  on  the  basis  of  carcass  weights 
without  consideration  of  yield  grade. 
Experienced  observers  know  that 
sometimes  the  kidney  and  pelvic  fat  in  a 
lamb  carcass  can  exceed  10  percent  of 
the  carcass  weight.  The  National  Lamb 
Carcass  Cutability  Survey  conducted  by 
Colorado  State  University  in  1987  (CSU 
1987)  confirmed  this  observation. 
Removal  of  this  fat  from  the  carcass 
would  make  it  more  attractive  to 
purchasers  of  lamb  carcasses  and 
remove  an  incentive  to  produce  excess 
fat.  Therefore,  ASI  requested  that  the 
regulations  be  amended  to  require  the 
removal  of  kidney  and  pelvic  fat  prior  to 
grading  of  ovine  carcasses.  The  actual 
weight  and  value  of  the  retail  cuts  from 
a  lamb  carcass  is  the  same  whether  the 
kidney  and  pelvic  fat  are  present  or 
removed.  However,  the  percentage  of 
retail  cuts  from  a  carcass  is  increased 
when  the  kidney  and  pelvic  fat  are 
removed  because  the  same  cuts  come 
from  a  lighter  weight  carcass.  Thus  the 
per  pound  value  of  a  carcass  is  greater 
for  a  carcass  with  the  kidney  and  pelvic 
fat  removed.  Because  of  the  decreased 
dressing  percentage,  and  increased 
carcass  value  per  pound,  it  will  be 


necessary  for  the  industry  to  make  some 
adjustments  in  the  way  lambs  and  lamb 
carcasses  are  traded.  However,  the 
changes  should  be  clearly  in  the  favor  of 
those  producers  of  the  more  desirable 
kind  of  lambs.  One  argument  against 
kidney  and  pelvic  fat  removal  is  that  it 
is  a  better  indication  of  seam  fat  in  cuts 
than  is  external  fat.  There  is  some 
evidence  to  suggest  that  this  might  be 
true,  especially  in  the  shoulder.  But  the 
shoulder  is  the  least  valuable  of  the 
major  cuts,  and  the  benefits  of  kidney 
and  pelvic  fat  removal  far  outweight  the 
slight  loss  in  predictability  of  seam  fat. 

The  ASI  request  asked  for  the  removal 
of  "all"  kidney  and  pelvic  fat  for  ovine 
carcasses  to  be  eligible  for  grading. 
Since  removal  of  every  bit  of  kidney  and 
pelvic  fat  would  not  be  feasible  under 
some  circumstances,  the  Department  felt 
that  some  tolerance  should  be  allowed 
for  this  requirement.  Grading  experts 
believed  that  1.0  percent  or  more  kidney 
and  pelvic  fat  might  be  present  when 
inexperienced  evaluators  may  consider 
it  all  to  be  removed.  Demonstration  of 
kidney  and  pelvic  fat  removal  from  hot 
and  chilled  carcasses,  followed  by 
discussions  with  industry 
representatives,  resulted  in  agreement 
that  up  to  1.0  percent  of  the  carcass 
weight  in  kidney  and  pelvic  fat  should 
be  allowed  in  carcasses  eligible  for 
grading.  This  requirement  could  be 
accomplished  with  minimal  effort  on  the 
slaughter  fioor,  but  would  require  more 
work  to  achieve  on  chilled  carcasses 
with  large  amounts  of  these  fats. 
Allowing  more  than  1.0  percent  to 
remain  was  not  considered  to  be 
acceptable  since  larger  amounts  would 
have  a  significant  effect  on  trimmed  cut 
yields  from  the  carcasses. 

Leg  conformation  scores  are  a  part  of 
the  percent  ovine  yield  grades,  but  their 
contribution  to  predictions  of  yields  of 
trimmed  cuts  (as  shown  by  the  B  value 
for  leg  score  in  the  yield  grade  equation) 
is  recognized  as  being  slight.  Because 
leg  conformation  is  determined  by  visual 
inspection,  variation  in  application  of 
this  factor  is  subject  to  error  which  may 
exceed  its  value  in  grading,  prompting 
ASI  to  suggest  that  leg  score  be  dropped 
as  a  grade  factor. 

With  most  of  the  kidney  and  pelvic  fat 
removed  from  the  carcass,  and  leg 
conformation  score  dropped  as  a  grade 
factor,  only  fat  thickness  over  the  ribeye 
is  left  as  the  basis  for  determining  the 
yield  grade  of  ovine  carcasses.  Based  on 
evaluation  of  a  number  of  research 
studies  published  in  the  Journal  of 
Animal  Science  and  elsewhere,  it  was 
concluded  that  this  factor  alone  was  of 
su^icient  importance  that  it  could  be  the 
basis  of  an  accurate  grading  system.  No 
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other  factor  which  would  lend  itself  to 
use  in  a  grading  system  was  considered 
lo  be  of  sufficient  value  to  justify  adding 
it  as  a  factor.  However,  compared  to  the 
current  grading  system.  ASl  suggested 
that  the  grade  lines  be  shifted  and  the 
fat  thickness  width  for  each  grade  be 
narrowed  to  be  more  meaningful.  ASl 
originally  suggested  the  following  grade 
lines:  Yield  Grade  1—0.10  to  0.18  inch; 
Yield  Grade  2—0.19  to  027  inch:  Yield 
Grade  3—0.28  to  0.36  inch;  Yield  Grade 
4—0.37  to  0.45  inch;  and  Yield  Grade  S— 
9.46  inch  and  up. 

Since  receiving  the  initial  request  for 
revision  of  the  grade  standards, 
representatives  of  ASl  and  USDA  have 
met  to  discuss  the  implications  of  the 
various  changes  proposed.  In  addition, 
two  studies  have  been  conducted,  in 
conjunction  with  the  lamb  industry  and 
land-grant  universities,  to  ascertain  the 
best  way  to  apply  the  proposed 
standards.  Information  collected  has 
been  analyzed  by  Colorado  State 
University  and  is  available  upon 
request.  The  ASl  proposal  had  a  range 
of  OM  inch  of  fat  in  each  yield  grade. 
From  a  grading  application  standpoint  a 
range  of  0.10  in  each  grade  would  be 
much  easier  to  apply.  Since  0.25  inch  of 
fat  was  considered  to  be  the  line 
between  desirable  and  somewhat 
overfat  lambs,  this  point  was  selected  as 
the  maximum  fatness  for  Yield  Grade  2. 
The  other  grades  were  scaled  in  0.10 
inch  increments  from  that  point  Also, 
carcasses  with  less  than  0.10  inch  of  fat 
cannot  be  excluded  from  the  grading 
system  and  therefore  must  be  included 
in  Yield  Grade  1.  Colorado  State 
University  and  Texas  A4M  University 
have  conducted  a  number  of  studies  of 
lamb  carcass  cutability  in  cooperation 
with  USDA.  Based  on  those  studies,  it 
was  decided  to  base  the  revised  yield 
grades  on  a  combination  of  boneless 
and  semiboneless  cuts  trimmed  to  0.10 
inch  of  fat.  Expected  yields  for  fech 
yield  grade  and  further  information  on 
these  studies  is  available  and  will  be 
published  separately. 

One  consideration  in  these  studies 
was  the  possibility  of  using  body  wall 
thickness  as  an  alternative  to  fat 
thickness  over  the  ribeye  to  determine 
yield  grade.  It  was  believed  that  body 
wall  thickness  would  be  easier  and 
more  accurate  for  use  in  an  electronic 
grading  system  (previous  research  by 
University  of  Wyoming  researchers  and 
others  has  shown  that  body  wall 
thickness  was  nearly  as  good  as  fat  over 
the  ribeye  in  predicting  yields).  This 
could  work  if  a  constant  body  wall 
thickness  could  be  associated  with  a 
given  thickness  of  fat  over  the  ribeye. 
However,  observation  of  a  number  of 


carcasses,  and  subsequent  analysis  of  a 
number  of  carcass  measurements. 
showed  that  for  a  given  fat  thickness  the 
.carcass  weight  must  be  considered  if 
body  wall  thickness  is  substituted.  A 
grading  system  using  body  wall 
thickness  and  carcass  weight  is  feasible, 
but  it  would  require  weighing  of 
carcasses  and  making  a  measurement 
that  Is  difTicult  to  obtain  rapidly.  Such  a 
grading  system  would  be  more 
complicated  and  more  difficult  to  apply 
than  the  proposed  grading  system  using 
only  fat  over  the  ribeye. 

A  major  concern  addressed  in  the 
studies  conducted  was  the  ability  of 
Federal  meat  graders  to  rapidly  and 
accurately  apply  the  yield  grades.  An 
electronic  measuring  device  and  various 
probes  and  rulers  were  used  to  measure 
fat  over  the  ribeye  and  the  body  wall 
thickness  on  both  unribbed  and  ribbed 
lamb  carcasses.  These  measurements 
were  compared  to  visual  evaluations  of 
fat  thickness  made  by  trained 
evaluators.  These  studies  supported  the 
use  of  visual  evaluations  as  an 
acceptable  method  of  evaluating  yield 
grade  for  most  ovine  carcasses. 
However,  measurement  of  fat  over  the 
ribeye  will  improve  accuracy,  and  it  will 
be  necessary'  for  graders  to  develop 
their  evaluation  skill  by  measuring  the 
fat  on  a  number  of  carcasses  over  a 
period  of  time.  Ribbing  or  slicing  through 
the  fat  over  the  ribeye  could  increase 
the  number  of  carcasses  which  can  be 
graded  without  measuring  or  facilitate 
measurements  for  graders.  Even  under 
the  best  of  circumstances,  however,  it 
must  be  recognized  that  the  level  of 
accuracy  expected  in  quality  grading 
cannot  be  achieved  in  yield  grading. 
However,  it  is  fully  expected  that  yield 
grading  will  increase  the  time  and  costs 
of  grading  ovine  carcasses  only  slightly, 
and  that  groups  of  carcasses  sorted  by 
yield  grade  will  be  very  uniform  in 
appearance  even  if  there  is  some 
variation  in  measured  fatness  within 
groups  and  some  overlap  between 
groups.  A  major  concern  in  application 
of  yield  grades  is  that  the  measures  used 
to  determine  the  grade  must  be  a  true 
reflection  of  the  fatness  of  the  carcass. 
Therefore,  the  standards  will  prohibit 
trimming  of  fat  to  influence  the  yield 
grade.  Also,  since  the  predicted  yields 
would  not  apply  to  trimmed  carcasses  or 
small  cuts,  the  standards  will  allow  the 
removal  of  yield  grade  designations 
from  all  cuts  or  carcasses  with  a 
maximum  of  0.25  inch  of  fat  at  any  point 
or  from  all  boneless  subprimal  or  retail 
cuts. 

The  Department  has  developed  a 
proposal  to  revise  the  ovine  carcass 
standards  to  accomplish  the  goals  stated 


by  ASl  in  its  request  for  revisions.  The 
lamb  industry  is  nearly  unanimous  in 
recognition  of  the  need  to  reduce  fatness 
on  iamb  carcasses.  This  recognition  has 
been  communicated  through  expression 
of  support  for  the  ASl  request  by  a 
majority  of  the  lamb  industry.  There  is. 
not  unexpectedly,  some  opposition  to 
parts  of  the  request  from  some  segments 
of  the  industry,  most  notably  in  the  lamb 
feeding  segment. 

The  Department  recognizes  that 
kidney  and  pelvic  fat  removal  will 
create  some  short-term  problems  for  the 
industry  which  will  result  in  some 
opposition  to  the  proposed  changes. 
However,  the  Department  feels  that  the 
proposed  changes  are  in  the  overall  best 
long-term  interests  of  both  consumers 
and  the  entire  lamb  industry.  Therefore, 
the  following  changes  are  proposed:  (1) 
All  ovine  carcasses  would  be  identified 
for  both  quality  and  yield  grades  when 
officially  graded:  (2]  carcasses  with 
more  than  1.0  percent  of  their  weight  in 
kidney  and  pelvic  fat  would  not  be 
eligible  for  grading;  (3)  leg  conformation 
scores  would  be  dropped  as  a  grade 
factor  and  the  yield  grade  would  be 
based  on  fat  thickness  over  the  ribeye. 
and  (4)  the  fat  thickness  range  for  each 
yield  grade  would  be  as  follows:  Yield 
Grade  1—0.00  to  0.15  inch;  Yield  Grade 
2—0.16  to  0.25  inch;  Yield  Grade  3—0.26 
to  0.35  inch;  Yield  Grade  4—0.36  to  0.45 
inch;  and  Yield  Grade  5 — 0.46  inch  fal 
and  greater. 

The  standards  for  slaughter  ovines, 
which  are  based  on  the  ovine  carcass 
standards,  would  be  revised  to  reflect 
the  changes  proposed  for  the  ovine 
carcass  grade  standards.  Grades  for 
slaughter  ovines  are  intended  to  be 
directly  related  to  the  grades  of  the 
carcasses  they  produce. 

List  of  Subjects 

7  CFR  Part  53 

Grading  and  certiHcatton,  Standards, 
Lambs,  Yearlings,  Sheep. 

7  CFR  Part  54  ' 

Grading  and  certification.  Standards, 
Lamb,  Yearling  mutton.  Mutton,  Ovine 
carcasses.  Meat  and  meat  products. 

Accordingly,  it  is  proposed  that 
certain  sections  of  the  standards 
appearing  in  7  CFR  part  54  as  they  relate 
to  meats,  prepared  meats,  and  meat 
products,  and  certain  sections  of  the 
standards  appearing  in  7  CFR  part  53  as 
they  relate  to  livestock,  be  revised  as  set 
forth  below. 
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PART  53-LIVESTOCK  (GRADING, 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  sec.  203,  205,  as  amended.  60  Stat.  1087, 
1090,  as  amended  (7  U.S.C.  1622  and  1624) 

2.  7  CFR  53.132  and  7  CFR  53.136  are 
revised  to  read  as  follows: 

$53,132    Application  of  stwidards. 

(a)  Grade  factors.  Grades  of  slaughter 
ovines  are  intended  to  be  directly 
related  to  the  grades  of  the  carcasses 
they  produce.  To  accomplish  this,  these 
slaughter  ovine  grade  standards  are 
based  on  factors  which  are  directly 
related  to  the  quality  grades  and  yield 
grades  of  ovine  carcasses.  The 
standards  are  written  so  that  the  quality 
and  yield  grade  standards  are  contained 
in  separate  sections.  The  quality  grade 
standards  are  further  divided  into  three 
sections  applicable  to  slaughter  lambs, 
slaughter  yearlings,  and  slaughter  sheep. 
There  are  four  quality  grades  within 
each  class — Prime,  Choice,  Good,  and 
Utility  for  lambs  and  yearlings;  and 
Choice,  Good,  Utility,  and  Cull  for 
sheep.  Also,  there  are  five  yield  grades 
applicable  to  all  classes  of  slaughter 
ovine,  denoted  by  numbers  1  through  5, 
with  Yield  Grade  1  representing  the 
highest  degree  of  cutability.  When 
officially  graded  slaughter  ovines  are 
identified  for  both  quality  and  yield 
grades. 

(b)  General  principles.  (1)  The 
determination  of  the  carcass  grade  that 
the  slaughter  animal  will  produce 
requires  the  exercise  of  well-regulated 
judgment.  Each  animal  presents  a 
different  combination  of  the  grade- 
determining  factors.  Animals  frequently 
have  characteristics  associated  with 
two  or  more  grades.  Therefore,  a 
composite  evaluation  of  all  inherent 
physical  characteristics  is  essential  for 
accuracy  in  determining  grade. 

(2)  The  accurate  determination  of  the 
grade  of  a  slaughter  ovine  requires 
handling  in  addition  to  visual 
observation.  The  length  and  density  of 
the  fleece  vary  greatly  with  individuals, 
and  the  thickness  and  firmness  of  the 
flesh  covering  of  wooled  ovine  can  only 
be  roughly  estimated  without  handling. 
The  technique  used  in  handling  usually 
varies  with  the  degree  of  precision  in 
mind  as  well  as  the  experience  of  the 
grader.  Experienced  graders  may  find 
one  quick  handling  statisfactory.  This 
usually  consists  of  placing  one  open 
hand  over  the  back  and  ribs  in 
simultaneous  motion.  The  thumb 
extends  just  over  the  backbone,  while 
the  fingers,  which  are  held  close 
together,  cover  the  rib  section,  and 


pressure  is  applied  very  lightly  with  a 
slight  lateral  and  forward  and  backward 
motion.  The  generally  accepted 
technique  of  handling  ovines  where  time 
permits,  and  especially  when  noting 
slight  differences  between  individuals, 
is  to  handle  forward  from  the  dock  to 
neck  with  the  open  hand,  fingers 
together.  laid  flat  and  with  a  slight 
lateral  motion.  Both  hands  may  be  used, 
one  on  each  side,  in  a  similar  manner  to 
determine  the  fleshing  over  the 
shoulders,  ribs,  and  hips.  Regardless  of 
the  method,  considerable  experience  is 
necessary  in  handling  ovine  to 
accurately  determine  the  grade. 

(c)  Quality  grades.  (1)  The  quality 
grade  of  a  slaughter  ovine  is  determined 
by  a  composite  evaluation  of  two 
general  considerations  which  influence 
carcass  excellence:  conformation  and 
quality— fatness,  maturity,  and  other 
indicators  of  differences  in  palatability 
of  the  lean  flesh. 

(2)  Conformation  refers  to  the  genera! 
body  proportions  of  the  animal  and  to 
the  ratio  of  meat  to  bone.  Although 
primarily  determined  by  the  inherent 
muscular  and  skeletal  systems,  it  is  also 
influenced  by  the  degree  of  fatness. 
However,  external  fat  in  excess  of  that 
normally  left  on  retail  cuts  is  not 
considered  in  evaluating  conformation. 
The  conformation  descriptions  included 
in  each  of  the  grade  specifications  refer 
to  the  thickness  of  muscling  and  to  an 
overall  degree  of  thickness  and  fullness 
of  the  animal.  Slaughter  ovines  which 
meet  the  requirements  for  thickness  of 
muscling  specified  for  a  grade  will  be 
considered  to  have  conformation 
adequate  for  that  grade  despite  the  fact 
that,  because  of  a  lack  of  fatness,  they 
may  not  have  the  overall  degree  of 
thickness  and  fullness  described. 
Conformation  is  evaluated  by  averaging 
the  conformation  of  the  various 
component  parts,  giving  special 
consideration  to  those  parts  of  the  body 
producing  the  more  desirable  cuts  of 
meat — loin,  hotel  rack,  and  leg. 

(3)  In  grading  slaughter  ovines,  quality 
of  the  lean  must  be  evaluated  indirectly 
by  considering  the  quantity,  distribution, 
and  type  of  fat  or  Hnish  in  relation  to  the 
maturity  of  the  animal  being  graded. 
Finish  is  evaluated  by  noting  variations 
in  the  fullness  and  apparent  thickness  of 
the  fat  covering  over  the  back,  loin,  ribs, 
and  legs.  A  high  degree  of  desirable 
finish  is  evidenced  by  a  firm,  smooth 
layer  of  fat  which  is  uniformly 
distributed  over  the  body.  To  be  eligible 
for  the  Prime  or  Choice  grades,  a 
slaughter  ovine  must  have  at  least  a 
very  thin  covering  of  external  fat  over 
the  top  of  the  shoulders  and  the  outside 
of  the  legs,  and  the  back  must  have  at 


least  a  thin  (approximately  0.07  inch] 
covering  of  fat. 

(4)  Although  the  market  designation  of 
slaughter  ovines  is  usually  made  by 
classes,  the  quality  standards  are 
intended  to  apply  to  all  classes  without 
regard  to  sex  condition.  However,  male 
animals  which  have  thick,  heavy  necks 
and  shoulders  typical  of  uncastrated 
males  are  discounted  in  grade  in 
proportion  to  the  extent  to  which  these 
characteristics  are  developed.  Such 
discounts  may  vary  from  less  than  one- 
half  a  grade  in  young  lambs  in  which 
such  characteristics  are  barely 
noticeable,  to  as  much  as  two  full  grades 
in  mature  rams  in  which  such 
characteristics  are  very  pronounced. 

(d)  Yield  grades.  (1)  The  yield  grades 
for  slaughter  ovines  (like  the  grades  for 
ovine  carcasses)  are  based  on  the 
thickness  of  fat  over  the  ribeye.  As  the 
amount  of  external  fat  increases,  the 
percent  of  retail  cuts  decreases  and  the 
numerical  yield  grade  increases.  The 
adjusted  fat  thickness  range  for  each 
yield  grade  is  as  follows:  Yield  Grade 
1—0.00  to  0.15  inch;  Yield  Grade  2—0.16 
to  0.25  inch;  Yield  Grade  3—0.26  to  0.35 
inch;  Yield  Grade  4 — 0.36  to  0.45  inch; 
and  Yield  Grade  5—0.46  inch  and 
greater.  On  slaughter  ovines  which  do 
not  have  a  normal  distribution  of 
external  fat,  the  fat  thickness  estimate 
over  the  ribeye  may  be  adjusted,  as 
necessary,  to  reflect  unusual  amounts  of 
fat  on  other  parts  of  the  animal.  In  fact 
an  evaluation  of  overall  fatness,  or 
direct  estimation  of  yield  grade  may  be 
preferred  by  experienced  evaluators. 

(2)  The  overall  fatness  of  an  animal 
can  be  determined  best  by  giving 
particular  attention  to  those  parts  on 
which  fat  is  deposited  at  a  faster-than- 
average  rate.  These  include  the  back, 
loin,  rump,  flank,  breast,  and  cod  or 
udder.  As  ovines  increase  in  fatness 
these  parts  become  progressively  fuller, 
thicker,  and  more  distended  in  relation 
to  the  thickness  and  fullness  of  the  other 
parts,  particularly  the  legs.  However, 
since  an  animal's  thickness  of  muscling 
also  affects  the  development  of  its 
various  parts,  this  also  needs  to  be 
considered  when  evaluating  the  degree 
of  fatness.  In  thinly  muscled  ovines  with 
a  low  degree  of  finish,  the  width  of  the 
back  usually  will  be  greater  than  the 
width  through  the  center  of  the  legs. 
Conversely,  in  thickly  muscled  ovines 
with  a  low  degree  of  finish,  the 
thickness  through  the  legs  will  be 
greater  than  through  the  back  and  the 
back  will  be  full  and  rounded.  At  an 
intermediate  degree  of  fatness,  ovine 
which  are  thinly  muscled  will  be 
considerably  wider  through  the  back 
than  through  the  leg  and  will  be  nearly 
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flat  across  the  back.  Thickly  muscled 
ovines  that  have  an  intermediate  degree 
of  fatness  will  be  about  the  same  width 
through  the  legs  as  through  the  back  and 
the  back  will  appear  only  slightly 
rounded.  Very  fat  ovines  will  be  wider 
through  the  back  than  through  the  legs, 
but  this  di^erence  will  be  greater  in 
thinly  muscled  ovines  than  in  those  that 
are  thickly  muscled  As  ovines  increase 
in  fatness,  they  also  become  deeper 
bodied  because  of  large  deposits  of  fat 
in  the  flanks  and  breast  and  along  the 
underline. 

(e)  Other  considerations.  (1)  Other 
factors,  such  as  sex  heredity,  and 
management  also  may  affect  the 
development  of  grade-determining 
characteristics  in  slaughter  ovines. 
Although  these  factors  do  not  lend 
themselves  to  descriptions  in  the 
standards,  the  use  of  factual  information 
of  this  nature  is  justified  in  determining 
the  grade  of  slaughter  ovines.  The 
ability  to  make  proper  allowances  for 
the  effects  of  genetic  and  management 
factors  on  the  appearance  of  grade- 
determining  characteristics  must  be 
developed  through  experience. 

(2)  Slaughter  ovines  qualifying  for  any 
particular  grade  may  vary  with  respect 
to  the  relative  development  of  their 
individual  grade  factors.  In  fact,  some 
will  qualify  for  a  partimlar  grade 
althou^  they  have  some  characteristics 
more  typical  of  ovine  in  another  grade. 
Because  if  is  impracticable  to  describe 
the  neariy  infinite  number  of  such 
recognizable  combinations  of 
characteristics,  the  standards  describe 
only  ovines  which  have  a  relatively 
similar  development  of  the  various 
quality  and  yield  grade-determining 
factors  and  which  are  near  the  lower 
limits  of  quahty  or  yield  for  the  grade. 
However,  examples  of  the  extent  to 
which  superiority  in  quality-indicating 
characteristics  may  compensate  for 
deficiencies  in  conformation,  and  vice 
versa,  are  indicated  for  each  quality 
grade,  bi  the  slaughter  lamb  quality 
grade  standards,  the  requirements  are 
given  for  two  maturity  groups.  In  the 
yield  grade  standards,  fat  thickness 
descriptions  are  give  for  slaughter 
ovines  which  are  near  the  maximum 
fatness  for  each  of  the  first  four  yield 
grades. 

SS3.136    SpMiflcatlona  for  efHeiai  U A 
standards  for  gradM  of  aiaugfttar  iamlM, 
yeailinga,  and  alMap  (yMd). 

(a)  Yield  Grade  1.  Yield  Grade  1 
slaughter  lambs,  yearlings,  and  sheep 
produce  carcasses  which  have  very  high 
yields  of  boneless  retail  cuts.  Ovines 
with  characteristics  qualifying  them  for 
the  lower  limits  of  Yield  Grade  1  (near 
the  borderline  between  Yield  Grade  1 


and  Yield  Grade  2)  will  have  only  a 
sHghtly  thin  covering  of  external  fat  over 
the  back.  loin,  and  ribs,  and  a  slightly 
thick  covering  of  fat  over  the  rump.  They 
are  slightly  shallow  through  the  flanks 
and  the  brisket  and  cod  or  udder  have 
some  evidence  of  fullness.  In  handling, 
the  backbone,  ribs,  and  ends  of  bones  at 
the  loin  edge  are  slightly  prominent.  A 
carcass  produced  from  slaughter  ovines 
of  this  description  might  have  0.15  inch 
of  fat  over  the  ribeye. 

(b)  Yield  Grade  Z  Yield  Grade  2 
slaughter  lambs,  yearlings,  and  sheep 
produce  carcasses  with  high  yields  of 
boneless  retail  cuts.  Ovines  with 
characteristics  qualifying  them  for  the 
lower  limits  of  Yield  Grade  2  (near  the 
borderliixe  between  Yield  Grade  2  and 
Yield  Grade  3)  will  have  a  slightly  thick 
layer  of  external  fat  over  the  back,  loin 
and  ribs,  and  a  thick  covering  of  fat  over 
the  rump.  They  tend  to  be  slightly  deep 
and  full  through  the  flanks  and  the 
brisket  and  cod  or  udder  are  moderately 
full.  In  handling,  the  backbone,  ribs,  and 
ends  of  bones  at  the  loin  edge  are 
readily  discernible.  A  carcass  produced 
from  slaughter  ovines  of  this  description 
might  have  0.2S  inch  of  fat  over  the 
ribeye. 

(c)  Yield  Grade  3.  Yield  Grade  3 
slaughter  lambs,  yearlings,  and  sheep 
produce  carcasses  with  intermediate 
yields  of  boneless  retail  cuts.  Ovines 
with  characteristics  qualifying  them  for 
the  lower  limits  of  Yield  Grade  3  (near 
the  borderline  between  Yield  Grade  3 
and  Yield  Grade  4)  will  have  a  thick 
covering  of  fat  over  the  back  and  loin 
and  a  very  thick  covering  of  fat  over  the 
rump  and  down  over  the  ribs.  The  flanks 
are  deep  and  full  and  the  brisket  and 
cod  or  udder  are  full.  In  handling,  the 
backbone,  ribs,  and  ends  of  bones  at  the 
loin  edge  are  difficult  to  distinguish.  A 
carcass  produced  from  slaughter  ovines 
of  this  description  might  have  0.3S  inch 
of  fat  over  the  ribeye. 

(d)  Yield  Grade  4.  Yield  Grade  4 
slaughter  lambs,  yearlings,  and  sheep 
produce  carcasses  with  moderately  low 
yields  of  boneless  retail  cuts.  Ovines 
with  characteristics  qualyfing  them  for 
the  lower  limits  of  Yield  Grade  4  (near 
the  borderline  between  Yield  Grade  4 
and  Yield  Grade  5)  will  have  a  very 
thick  covering  of  fat  over  the  back  and 
loin,  and  an  extremely  thick  covering  of 
fat  over  the  rump  and  down  over  the 
ribs.  The  flanks  are  moderately  deep 
and  full  and  the  brisket  and  cod  or 
udder  are  full.  In  handling,  the 
backbone,  ribs,  and  ends  of  bones  at  the 
loin  edge  are  not  discernible.  A  carcass 
produced  from  slaughter  ovines  of  this 
description  might  have  0.45  inch  of  fat 
over  the  ribeye. 


(e)  Yield  Grade  5.  Yield  Grade  5 
slaughter  lambe,  yearlings,  and  sheep 
produce  carcasses  with  low  yields  of 
boneless  retail  cuts,  Ovines  of  this  grade 
consist  of  those  not  meeting  the 
minimum  requirements  of  Yield  Grade  4 
because  of  more  fat. 

PART  S4-MEAT8.  PREPARED  MEATS, 
AND  MEAT  PRODUCTS  (QRADHHQ, 
CERTIFICATION.  AND  STANDARDS) 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  sec  203.  206,  at  amended.  00  Stat.  1087. 
109a  as  amended  (7  U.8.C.  1622  and  1624) 

2.  7  CFR  54.123  and  7  CFR  54.127  are 
revised  to  read  as  follows: 

SM.123    AppNoationt  Of  atandard*. 

(a)  Grade  Factors.  (1)  The  grade  of  an 
ovine  carcass  is  based  on  separate 
evaluations  of  two  general 
consideration:  Palatability — indicating 
characteristics  of  the  lean  and 
conformation,  herein  referred  to  as 
"quality,"  and  the  estimated  percent  of 
closely  trimmed  (0.10  inch  fat  or  less), 
semi-boneless  and  boneless,  major  retail 
cuts  to  be  derived  from  the  carcass, 
herein  referred  to  as  "yield."  The  term 
"quality"  has  traditionally  been  used  to 
refer  only  to  the  palatability-indicating 
characteristics  of  the  lean  without 
reference  to  conformation.  Its  use  herein 
to  include  consideration  of  conformation 
is  not  intended  to  imply  that  variation  in 
conformation  are  either  directly  or 
indirectly  related  to  differences  in 
palatability.  When  officially  graded  by  a 
Federal  meat  grader,  the  grade  of  an 
ovine  carcass  shall  consist  of  a 
combination  of  both  a  quality  grade  and 
a  yield  grade.  The  yield  grade 
designation  may  be  removed  from 
officially  graded  ovine  carcasses,  sides, 
quarters,  wholesale  cuts,  or 
combinations  of  wholesale  cuts  on 
which  the  external  fat  (natural  or 
trimmed]  does  not  exceed  0.05  inch  in 
thickness  at  any  point.  The  yield  grade 
designation  may  be  removed  from 
boneless  subprimal  cuts  or  retail  cuts 
(bone-in  or  boneless)  without  trimming 
of  external  fat.  In  instances  where 
removal  of  the  yield  grade  designation  is 
permitted,  the  USDA  grade  may  consist 
of  the  quality  grade  designation  only. 

(2)  The  grade  standards  are  written  so 
that  the  quality  and  yield  grade 
standards  are  contained  in  separate 
sections.  The  quality  grade  section  is 
divided  further  into  three  separate 
sections  applicable  to  lamb,  yearling 
mutton,  and  mutton  cdrcasses.  There  are 
four  quality  grade  within  each  class — 
Prime,  Choice,  Good,  and  Utility  for 
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lamb  and  yearling  mutton,  and  Choice, 
Good,  Utility,  and  Cull  for  mutton.  There 
are  five  yield  grades  applicable  to  all 
classes  of  ovine  carcasses,  denoted  by 
numbers  1  through  5.  with  Yield  Grade  1 
representing  the  highest  degree  of 
cutability. 

(3)  To  be  eligible  for  grading,  ovine 
carcasses  cannot  have  more  than  1J0 
percent  of  their  carcass  weight  in  kidney 
and  pelvic  fat.  If  more  than  1,0  percent 
of  kidney  and  pelvic  fat  is  present  in  the 
carcass  naturally,  the  excess  fat  most  be 
removed  prior  to  offering  it  for  grading. 
The  fact  considered  in  making  Siis 
determination  includes  the  kidney  knob 
(kidney  and  surrounding  fat]  and  the 
lumbar  and  pelvic  fat  in  the  loin  and  leg. 
The  amount  of  these  fats  is  evaluated 
subjectively  and  expressed  as  a  percent 
of  the  carcass  weight.  Trimming  of 
external  fat  for  the  purpose  of  altering 
the  yield  grade  shall  be  considered  a 
fraudulent  or  deceptive  practice  in 
connection  with  the  services  requested 
for  such  carcasses.  Carcasses  that  have 
has  external  fat  or  lean  removed  for 
Federal  meat  inspection  compliance 
may  be  graded  only  if  the  official  grader 
determines  that  an  accurate  grade 
determination  can  be.made.  Entire 
carcasses  with  more  than  minor 
amounts  of  lean  removed  from  the  major 
wholesale  cuts  (leg,  loin,  rack,  and 
shoulder)  shall  not  be  eligible  for  a 
grade  determination.  However,  the 
portions  of  such  carcasses  not  affected 
by  lean  removal  shall  be  eligible  for 
grading,  provided  an  accurate  grade 
determination  can  be  made. 

(i)  Carcasses  qualifying  for  any 
particular  grade  may  vary  with  respect 
to  the  relative  development  of  their 
individual  grade  factors,  and  there  will 
be  carcasses  which  qualify  for  a 
particular  grade  in  which  the 
development  of  some  of  these  individual 
grade  factors  will  be  more  typical  of 
other  grades.  Because  it  is  impractical  to 
describe  the  neariy  limitless  number  of 
such  recognizable  combinations  of 
characteristics,  the  standards  for  each 
quality  and  yield  grade  describe  on^ 
carcasses  which  have  a  relatively 


similar  development  of  individual 
factors  and  which  are  also 
representative  of  the  lower  limits  of 
each  grade.  In  the  quality  grade 
standards,  examples  of  the  extent  to 
which  superiority  in  quality  may 
compensate  for  deficiencies  in 
conformation,  and  vice  veraa,  are 
Indicated  for  each  grade.  In  \h»  PrioM 
and  Choice  grades  certain  minimum 
requirements  for  external  fat  covering 
also  are  indicated. 

(b)  Quality  grades.  (1)  The  quality 
grade  of  an  ovine  carcass  is  based  on 
separate  evaluations  of  two  general 
considerations — the  quality,  or  the 
palatability-indicating  characteristics  of 
the  lean,  and  the  conformation  of  the 
carcass, 

(2)  Conformation  is  the  manner  of 
formation  of  the  carcass  with  particular 
reference  to  the  relative  development  of 
the  muscular  and  skeletal  systems, 
although  it  also  is  influenced  to  some 
extent  by  the  quantity  and  distribution 
of  external  finish.  However,  external  fat 
in  excess  of  that  normally  left  on  retail 
cuts  is  not  considered  in  evaluating 
conformation.  The  conformation 
descriptions  included  in  each  of  the 
grade  specifications  refer  to  the 
thickness  of  muscling  and  to  an  overall 
degree  of  thidcness  and  fullness  of  the 
carcass.  However,  carcasses  which 
meet  the  requirements  for  thickness  of 
muscling  specified  for  a  grade  will  be 
considered  to  have  conformation 
adequate  for  that  grade  despite  the  fact 
that,  because  of  a  lack  of  fatness,  they 
may  not  have  the  overall  degree  of 
thickness  and  fullness  described.  The 
conformation  of  a  carcass  is  evaluated 
by  averaging  the  confirmation  of  its 
various  component  parts,  giving 
consideration  no  only  to  the  proportion 
that  each  cut  is  of  the  carcass  weight  but 
also  to  the  general  desirability  of  each 
cut  as  compared  with  other  cuts. 
Superior  conformation  implies  a  high 
proportion  of  edible  meat  to  bone  and  a 
high  proportion  of  the  weight  of  the 
carcass  in  the  more  demanded  cuts  and 
is  reflected  in  carcasses  which  are  very 
thickly  muscled,  very  wide  and  thick  in 


relation  of  their  length,  and  which  have 
a  very  plump,  full,  and  well-rounded 
appearance.  Inferior  conformation 
implies  a  low  proportion  of  edible  meat 
to  bone  and  a  low  proportion  of  the 
weight  of  the  carcass  in  the  more 
demanded  cuts  and  is  reflected  ia 
carcasses  which  are  very  thinly 
muscled,  very  narrow  in  relation  to  their 
length,  and  which  have  a  very  angular, 
thin,  and  sunken  appearance. 

(3)  The  quality  of  the  lean  flesb  is  best 
evalnated  by  consideration  of  its 
texture,  firmness,  and  marbling,  as 
observed  in  a  cut  surface,  in  ration  to 
the  apparent  maturity  of  the  aitimal  from 
which  the  carcass  was  produced. 
However,  in  grading  ovin  carcasses, 
direct  observation  of  these 
characteristics  usually  is  not  possible. 
Therefore,  the  quality  of  the  lean 
is  evaluated  indirectly  by  giving 
consideration  lo  the  quantity  of 
fat  streakings  within  and  upon 
the  inside  flank  muscles  in  relation 
to  the  apparent  evidence  of  maturity. 
Within  each  grade,  the  requirements  far 
flank  fat  streakings  increase 
progressively  with  evidences  ol 
advancing  maturity.  To  facilitate  the 
application  of  this  principle,  the 
relationship  between  flank  fat 
streakings,  maturity,  and  quality  is  - 
shown  in  Figure  1.  Flank  fat  streakings 
are  categorized  in  descending  order  of 
quantity  as  follows;  Abundant, 
moderately  abundant,  slightly  abundant, 
moderate,  modest,  small,  slight  traces, 
practically  devoid,  and  devoid.  In 
addition,  the  standards  specify  a 
minimum  degree  of  firmness  of  lean 
flesh  and  external  fat  for  each  grade  and 
a  minimum  degree  of  external  {atness 
for  carcasses  in  the  Prime  and  Choice 
grades.  The  different  degrees  of  firmness 
in  descending  order  of  firmness  are: 
Extremely  firm,  tends  to  be  extremely 
firm,  firm,  tends  to  be  firm,  moderately 
firm,  tends  to  be  moderately  firm, 
slightly  firm,  tends  to  be  slightly  fh-m, 
tends  to  be  dightly  soft,  slightly  soft, 
tends  to  be  moderately  soft,  moderately 
soft,  soft,  and  very  soft. 

SlUJNa  coot  MIO-OI-M 


RELATIONSHIP  BETWEEN  i 

FLANK  FAT  STREAKINGS,  MATURITY  AND  QUALITY 


DEGREES  OF 

FLANK 
FAT 
STREAKINGS      YOUNG  LAMB 

ABUNDANT     • 

MODERATELY 

ABUNDANT 

SLIGHTLY 

ABUNDANT 

MODERATE 
MODEST 

SMALL 
SLIGHT 

TRACES      1 

PRACTICALLY 
DEVOID 


MATURITY 

OLDER  LAMB     YEARLING  MUTTON 


MUTTON 


DEGREES  OF 

FLANK 
FAT 

STREAKINGS 


ABUNDANT 

MODERATELY 
ABUNDANT 

SLIGHTLY 
ABUNDANT 

MODERATE 
MODEST 

5. VI  ALL 
SLIGHT 

TRACES 

PRACTICALLY 
DEVOID 


Figure  1 


MLUNQ  COOC  3410-02-C 


< 

z 

o 


n 
a. 

9 
(6 

09 

Z 

o 
< 

3 

a" 
n 

'1 

u 


1 

o 

ca 
n 

a 

» 


Federal  Register  /  Vol.  56.  No.  224  /  Wednesday.  November  20.  1991  /  Proposed  Roles         58525 


(4)  The  quality  standards  are  intended 
to  apply  to  all  ovine  carcasses  without 
regard  to  the  apparent  sex  condition  of 
the  animal  at  time  of  slaughter. 
However,  carcasses  from  males  which 
have  thick,  heavy  necks  and  shoulders 
typical  of  uncastrated  males  are 
discounted  in  quality  grade  in  accord 
with  the  extent  to  which  these 
characteristics  are  developed.  Such 
discounts  may  vary  from  less  than  one- 
half  grade  in  carcasses  from  young 
lambs  in  which  such  characteristics  are 
barely  noticeable  to  as  much  as  two  full 
grades  in  carcasses  from  mature  rams  In 
which  such  characteristics  are  very 
pronounced. 

(c)  Yield  grades.  (1)  The  yield  grade  of 
an  ovine  carcass  is  based  on  the  amount 
of  external  fat  present. 

(2)  The  amount  of  external  fat  for 
carcasses  with  a  normal  distribution  of 
this  fdt  is  evaluated  in  terms  of  its  actual 
thickness  over  the  center  of  the  ribeye 
muscle  and  is  measured  perpendicular 
to  the  outside  surface  between  the  12tb 
and  13th  ribs.  On  carcasses  v.;hick  do 
not  have  a  normal  distribution  of 
external  fat.  the  fat  thickness 
measurement  over  the  ribeye  may  be 
adjusted,  as  necessary,  to  reflect 
unusual  amounts  of  fat  on  other  parts  of 
the  carcass.  In  determining  the  ODUHint 
of  this  adjustment,  (lartici^dar  attention  is 
given  to  the  amount  of  external  fat  on 
those  parts  where  fat  is  deposited  at  a 
faster-than-average  rate,  particalarly  the 
rump,  outside  of  the  shoulders,  breast, 
flank,  and  cod  or  udder.  Thus,  in  a 
carcass  which  is  fatter  over  iktMe  parts 
than  is  Bormally  associated  with  the 
actual  fat  thickness  over  the  ribeye.  the 
measurement  is  adjusted  upward. 
Conversely,  in  a  carcass  «fhich  has  less 
fat  over  these  parts  than  is  normally 
associated  with  the  actual  fat  thickness 
over  the  ribeye.  the  measurement  is 
adjusted  downward.  In  many  carcasses 
no  such  adjustment  is  necessary, 
however,  an  adjustment  in  the  thickness 
of  fat  measurement  of  0.05  inch  is  not 
uncommon.  In  some  carcasses  a  greater 
adjustment  may  be  necessary.  As  a 
guide  in  making  these  adjustments,  the 
standards  for  each  yield  grade  include 
an  additional  related  measurement — 
body  wall  thickness,  which  is  measured 
5  inches  laterally  from  the  middle  of  the 
backbone  between  the  12th  and  13th 
ribs.  As  the  amount  of  external  fat 
increases,  the  percent  of  retail  cuts 
decreases — each  0Si5  inch  change  in 
adjusted  fat  thickness  over  the  ribeye 
changes  the  yield  grade  by  one-half  of  a 
grade. 

(3)  When  the  ribeye  is  exposed  Cor 
grading  the  o^cial  grader  may  estimate 
or  measure  the  fat  thickness,  as 


necessary.  On  intact  ovine  carcasses, 
the  ofHcial  determination  of  the  external 
fat  thickness  is  made  by  probing  with  an 
approved  measuring  device.  Also,  vistial 
evaluations  of  the  fat  thickness  of  intact 
carcasses  may  be  made  at  the  discretion 
of  the  official  grader.  Because  small 
variations  in  fat  thickness  may  change 
the  final  yield  grade  significantly,  it  is 
essential  that  an  accurate  fat  thickness 
evaluation  be  made.  Therefore,  official 
graders  are  expected  to  take  the  time 
necessary  to  make  accurate 
measurements  when  visual  evaluations 
are  in  doubt  Applicants  for  grading  can 
facilitate  visual  evaluations  by  cutting 
through  the  fat  down  to  the  lean  over  the 
ribeye  on  at  least  one  side  of  the  carcass 
after  carcasses  are  properly  chilled. 
Such  s  cut  will  greatly  enhance  both  the 
speed  and  accmvcy  of  yield  grade 
evaluations. 

(4)  The  adjusted  fat  thickness  range 
for  each  yiehl  grade  is  as  follown  YieU 
Grade  1—0.00  to  ai5  inch:  Yield  Grade 
2—0.16  to  0.25  inch:  Yield  Grade  9—OM 
to  0.35  inch:  Yield  Grade  «— aas  to  (US 
inch:  and  Yield  Grade  5— 0.4»  inch  and 
greater.  For  carcass  evaluation  prograns 
and  other  purposes  when  poettioo 
within  a  yield  grade  is  desired,  each  Oitt 
inch  change  in  fatness  within  these 
ranges  wmild  equate  to  a  change  of  onc- 
tendi  of  a  yield  grade.  The  foUowing 
equation  may  be  ased  to  convert 
adjusted  fat  thkknese  to  yield  grade: 
Yield  Grade-x0.4-t-(10xAdj<»tediit 
thickness,  inches). 

(5)  The  jridd  grade  standards  for  each 
of  the  first  fear  yield  grades  Ket 
characteristics  of  a  carcase  wifli 
descriptions  of  die  amoont  of  external 
fat  normally  present  on  various  parts  of 
the  carcass.  These  descriptions  are  not 
specific  requiremcats — they  are 
incbded  only  as  iUustrations  of 
carcasses  vrhich  arc  near  the  borderline 
between  grades.  For  example,  the 
characteristics  listed  for  Yield  Grade  1 
represent  a  carcass  which  is  near  the 
bocdertine  of  Yield  Grade  1  and  YMd 
Grade  2.  These  descriptions  fiacilitate 
the  visual  determination  of  the  yield 
grade  without  making  detailed 
measurements. 

tS4.t27    S^eeiflealianetareffleWUA 
standards  for  9redeeo(  carcase  ISMb^ 
yeerling  mutton,  and  mutton  (yIeldV 

(a)  The  yield  ^-ade  of  an  ovine 
.carcass  or  side  is  determined  on  the 
basis  of  the  adjusted  lat  thickness  over 
the  ribeye  muscle  between  the  12th  and 
13th  ribs.  The  adjusted  fat  thickness 
range  for  each  yield  grade  is  as  follows: 
Yield  Grade  1—0.00  to  0.15  inch;  Yield 
Grade  2—0.16  to  0.25  inch;  Yield  Grade 
3—0.26  to  0.35  inch:  Yield  Grade  4—0.38 


to  0.45  indi:  and  Yield  Grade  5— a4d 
inch  and  greater. 

(b)  The  following  descriptions  provide 
a  guide  to  the  characteristics  of 
carcasses  in  each  yield  grade  to  aid  in 
determining  jrieid  grades  subjectively. 

(1)  Yield  Grade  1.  (i)  A  carcass  in 
Yield  Grade  1,  which  is  near  the 
borderline  with  Yield  Grade  2,  usually 
has  only  a  thin  layer  of  external  fat  over 
the  back  and  loin  and  slight  deposits  of 
fat  in  the  flanks  and  cod  or  udder.  There 
is  usually  a  very  thin  lajrer  of  fat  over 
the  top  of  the  shoulders  and  the  outside 
of  the  legs.  Muscles  are  usually  plainly 
visible  on  most  areas  of  the  carcass. 

(H)  A  carcass  in  Yield  Grade  1  with 
the  maximnm  amount  of  fat  allowed 
would  have  an  adjusted  fat  thickness  of 
0.15  inch.  Such  a  carcass  with  normal  fst 
distribution  and  weighing  55  pounds 
would  also  have  a  body  wall  thickness 
of  about  0.75  inch,  and  one  weighing  75 
pounds  would  have  a  body  wall 
thickness  of  about  0.85  inch. 

(2)  Yield  Grade  Z  (i)  A  carcass  in 
Yield  Grade  Z  which  is  near  the 
borderline  with  Yield  Grade  S,  usually 
has  a  stilly  thhi  lajrer  of  fet  over  the 
back  and  loin  and  (be  muscles  of  the 
back  are  not  visible.  The  top  of  the 
shoulders  and  the  outside  ef  the  k^ 
have  8  thin  covering  of  fat  and  the 
muscles  are  slightly  visibls.  There  are 
usually  small  deposits  of  fat  in  the 
flanks  and  cod  or  udder. 

(ii)  A  carcass  in  Yield  Grade  2  with 
the  maximupi  amoant  of  fat  ayotwed 
would  have  an  adjusted  fat  thickness  of 
0.25  inch.  Such  a  carcase  wftb  aoniial  fist 
distribution  and  weiring  55  pounds 
woeld  also  have  e  body  wall  thickness 
of  about  0.90  inch,  and  one  weighing  75 
pomids  wotild  have  a  body  watt 
thickness  of  about  1.00  kidt. 

(3)  Yield  Grade  3.  fi)  A  carcass  in 
Yield  Oade  1,  whkh  is  near  the 
borderMne  with  Yield  Grade  4,  usually 
has  a  moderately  thick  covering  of  fat 
over  the  beck.  The  top  of  the  shoulders 
are  completely  covered,  end  the  legs  are 
nearly  completely  covered,  although  the 
muscles  on  the  outside  of  the  lower  legs 
we  visMe.  Tliere  usually  are  slightly 
large  deposits  of  fat  in  the  flanks  and 
cod  or  udder. 

(ii)  A  carcass  in  Yield  Grade  3  with 
the  maximum  amount  of  fat  allowed 
would  have  an  adjusted  fet  thickness  of 
0.35  inch.  Such  a  carcass  with  normal  tat 
distribution  and  weighing  55  pounds 
would  also  have  a  body  wall  thickness 
of  about  1.05  inches,  and  one  weighing 
75  pounds  would  have  a  body  wall 
thickness  of  about  1 J5  inches. 

(4)  Yield  Grade  4.  (i)  A  carcass  in 
Yield  Grade  4,  which  is  near  the 
borderline  with  Yield  Grade  5,  usually  is 
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completely  covered  with  fat.  There 
usually  is  a  very  thick  covering  of  fat 
over  the  back  and  a  slightly  thick 
covering  over  the  shoulders  and  legs. 
There  usually  are  large  deposits  of  fat  in 
the  flanks  and  cod  or  udder. 

(ii]  A  carcass  in  Yield  Grade  4  with 
the  maximum  amount  of  fat  allowed 
would  have  an  adjusted  fat  thickness  of 
0.45  inch.  Such  a  carcass  with  normal  fat 
distribution  and  weighing  55  pounds 
would  also  have  a  body  wall  thickness 
of  about  1.20  inches,  and  one  weighing 
75  pounds  would  have  a  body  wall 
thickness  of  about  1.30  inches. 

(5)  Yield  Grade  5.  A  carcass  in  Yield 
Grade  5  has  an  adjusted  fat  thickness  of 
more  than  0.45  inch.  The  external  fat 
covering  on  most  parts  of  the  carcass  is 
usually  greater  than  that  described  for 
Yield  Grade  4. 

Done  at  Washington.  DC  on  November  IS. 
1991. 

Daniel  Haley. 

Administrator. 

|FR  Doc.  91-27923  Filed  11-19-91:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  91-NM-171-A01 

Airworthiness  Directives;  Boeing 
Model  737  and  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

Acnow  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
and  757  series  airplanes,  which  would 
require  the  reinforcement  of  the 
overhead  stowage  bins,  and  the 
replacement  of  certain  drag  link  and  tie 
rod  assemblies.  This  proposal  is 
promoted  by  testing  which 
demonstrated  that  the  bins  are  not  able 
to  withstand  ultimate  load  at  the  current 
maximum  allowable  weight  levels.  This 
condition,  if  not  corrected,  could  result 
in  the  bins  separating  from  their 
attachments  and  injuring  passengers  in 
the  event  of  an  accident  or  emergency 
landing. 

DATES:  Comments  must  be  received  no 
later  than  January  10, 1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 


Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
171-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Pliny  C.  Brestel.  Seattle  Aircraft 
CertiHcation  Office.  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2783. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-171-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  conunenter. 
DISCUSSION:  Recent  static  and  dynamic 
testing  of  the  overhead  stowage  bins 
installed  on  certain  Model  737  and  757 
series  airplanes  was  conducted  at  the 
Transportation  Research  Center  in  Ohio, 
and  demonstrated  that  the  bins  are 
unable  to  withstand  the  9g  ultimate 
crashworthiness  load  when  loaded  to 


the  current  maximum  allowable  weights. 
The  ultimate  load  is  deflned  as  the 
maximum  load  the  airplane  is  expected 
to  experience  during  its  operational 
design  life.  The  bins  would  only  be 
expected  to  experience  ultimate  load  in 
the  event  of  an  accident  or  an 
emergency  landing.  As  a  result  of  this 
testing.  Boeing  reviewed  the  bin  design 
and  concluded  that  the  attachment  of 
the  drag  link  fitting  is  understrength. 
Core  shear  failure  occurred  where  the 
drag  link  fitting  is  attached  to  the  bin. 
Also,  in  some  instances  the  drag  link 
assembly  and  the  tie  rod  assemblies  are 
understrength.  Failure  of  the  tie  rod 
assemblies,  the  drag  link  assembly,  or 
the  drag  link  fitting  attachment  could 
result  in  bins  separating  from  the 
support  structure  during  an  accident  or 
emergency  landing. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  737- 
25A1283  and  757-25A0121,  both  dated 
September  19, 1991,  which  describe 
procedures  for  reinforcing  the  bins  using 
a  reinforced  bin  design  for  the  drag  link 
fitting  attachment. 

Boeing  has  advised  the  FAA  that  it  is 
currently  preparing  Alert  Service 
Bulletins  737— 25A1291  and  757— 
25A0130,  which  will  describe  procedures 
for  modification  of  the  drag  link  and  the 
tie  rod  assemblies  using  redesigned 
components.  These  service  documents, 
however,  are  not  expected  to  be 
released  until  December  1991. 

Since  the  addressed  unsafe  condition 
is  likely  to  exist  on  other  airplanes  of 
this  same  type  design,  an  AD  is 
proposed  which  would  require  the 
installation  of  a  reinforcement  for  the 
overhead  bins  and  the  replacement  of 
certain  drag  link  and  tie  rod  assemblies. 
The  bin  modification  would  consist  of  a 
doubler  bonded  to  the  interior  of  the  bin, 
and  attached  with  four  through-bolts 
common  to  the  drag  link  fitting. 
Installation  of  the  reinforcement  may 
require  removal  of  the  bins. 

There  are  approximately  1,046  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  519  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
would  take  approximately  112  manhours 
per  airplane  to  modify  the  bins  and 
replace  the  drag  Hnk  and  tie  rod 
assemblies,  at  an  average  labor  cost  of 
$55  per  manhour.  Based  on  these  figures, 
the  cost  impact  of  the  AD  on  U.S. 
operators  of  Boeing  Model  737  series 
airplanes  is  estimated  to  be  $3,197,040. 

There  are  approximately  361  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
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estimated  that  222  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
would  take  approximately  144  manhours 
per  airplane  to  modify  the  bins  and 
replace  the  drag  link  and  tie  rod 
assemblies,  at  an  average  labor  cost  of 
$55  per  manhour.  Based  on  these  figures, 
the  cost  impact  of  the  AD  on  U.S. 
operators  of  Model  757  series  airplanes 
is  estimated  to  be  $1,758,240  to  modify 
the  bins. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $4,955,280. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Slates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility 
Act.  A  copy  of  the  draft  evaluation 
prepared  tor  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

$39.13    (AnwndMlI 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-171-AD. 

Applicability:  Model  737  series  airplanes, 
listed  in  Boeing  Alert  Service  Bulletin  737- 


25A1283,  dated  September  19, 1991;  and 
Model  757  series  airplanes  listed  in  Boeing 
Alert  Service  Bulletin  757-25A0121.  dated 
September  19, 1991:  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  the  structural  integrity  of  the 
overhead  stowage  bins,  accomplish  the 
following: 

(a)  For  Boeing  Model  737  airplanes,  listed 
in  Boeing  Alert  Service  Bulletin  737-25A1283. 
dated  September  19. 1991;  and  Model  757 
airplanes  listed  in  Boeing  Alert  Service 
Bulletin  757-25A0121,  dated  September  19. 
1991;  accomplish  the  following: 

(1)  For  overhead  stowage  bins  defined  as 
Phase  I  in  Section  III,  paragraph  4.a,  of  the 
applicable  alert  service  bulletin,  or  any  other 
stowage  bin  that  contains  a  liferaft  or  video 
equipment:  Within  8  months  after  the 
effective  date  of  this  AD,  modify  those  bins  in 
accordance  with  Section  III  of  the  applicable 
alert  service  bulletin. 

(2)  For  overhead  stowage  bins  defined  as 
Phase  II,  ni,  or  IV  in  Section  III,  paragraph 
4.b.,  4.C.,  and  4.d.,  of  the  applicable  alert 
service  bulletin:  Within  31  months  after  the 
effective  date  of  this  AD,  modify  those  bins  in 
accordance  with  Section  III  of  the  applicable 
alert  service  bulletin. 

(3)  For  overhead  stowage  bins  greater  than 
67  inches  long:  Within  31  months  after  the 
effective  date  of  this  AD,  replace  the 
applicable  drag  link  and  tie  rod  assemblies  in 
a  manner  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACQ).  FAA. 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton. 
Washington. 

Issued  in  Renton.  Washington,  on 
November  7, 1991. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-27877  Filed  11-19-91;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Option  on  the  Italian  Qovsmment 
Bond  Futures  Contract  Traded  on  ths 
London  International  Rnancial  Futures 
Exchange 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notification  of  proposed  order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
publishing  notice  of  a  proposed  Order 
authorizing  option  contracts  on  the 
Italian  Government  Bond  ("BTP") 
futures  Contract  traded  on  the  London 
International  Financial  Futures 
Exchange  ("LIFFE")  to  be  offered  or  sold 
to  persons  located  in  the  United  States. 
If  approved,  this  Order  will  be  issued 
pursuant  to:  (1)  Commission  rule  30.3(a), 
17  CFR  30.3(a)  (1991).  which  makes  it 
unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product 
until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be 
offered  or  sold  in  the  United  States;  and 
(2)  the  Commission's  Order  issued  on 
September  5. 1989,  54  FR  37636 
(September  12, 1989),  authorizing  certain 
option  products  traded  on  LIFFE  to  be 
offered  or  sold  in  the  United  States. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barney  L  Charlon,  Esq.,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  notification  of 
the  following  proposed  Order 

United  States  of  America  Before  the 
Commodity  Fuluras  Trading  Commission 

Notification  of  Proposed  Order  Under 
Commission  rule  30.3(a)  Permitting  Option 
Contracts  on  the  Italian  Government  Bond 
Futures  Contract  Traded  on  the  London 
Intemational  Financial  Futures  Exchange  To 
Be  Offered  or  Sold  in  the  United  States 

By  Order  issued  on  September  5, 1989 
("Initial  Order"),  the  Commission 
authorized,  pursuant  to  Commission  rule 
30.3(a),  certain  option  products  traded 
on  the  London  Intemational  Financial 
Futures  Exchange  ("LIFFE")  to  be 
offered  or  sold  in  the  United  States.  54 
FR  37636  (September  12, 1989).  Among 
other  conditions,  the  Initial  Order 
specified  that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchatige  Act  and  regulations 
thereunder.  *  *  *  no  offer  or  sale  of  any 
UFFE  option  product  in  the  United  States 
shall  t>e  made  until  thirty  days  after 
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publication  in  the  FwUcal  Bagistar  of  notice 
specifying  the  particular  option{t)  to  be 
offered  or  sold  pursuant  to  this  Order  *  *  *  . 

By  letter  dated  October  22, 1991. 
UFFE  represented  that  it  had 
commenced  trading  an  option  contract 
based  on  the  Italian  Government  Bond 
("BTP")  futures  contract  on  October  24. 
1991.  UFFE  has  requested  that  the 
Commission  supplement  its  Initial  Order 
authorizing  Options  on  the  Long  Gilt 
futures  contract,  Options  on  the  U.S. 
Treasury  Bond  futures  contract.  Options 
on  the  German  Government  Bond 
futiu-es  contract  Options  on  the  3-Month 
Sterling  Interest  Rate  futures  contract. 
Options  on  the  3-Month  Eurodollar 
Interest  Rate  futures  contract.  Options 
on  the  3-Month  Euro-Deutschemark 
Interest  Rate  futures  contract,  and 
Options  on  Sterling  and  Dollar-Mark 
currencies  by  also  authorizing  LIFFE's 
Option  Contract  on  the  BTP  futures 
contract  to  be  offered  or  sold  to  persons 
in  the  United  States. 

Upon  due  consideration,  and  for  the 
reasons  previously  discussed  in  the 
Initial  Order,  the  Commission  believes 
that  such  authorization  should  be 
granted,  provided  the  proposal  of  the 
Securities  and  Exchange  Commission 
("SEC)  dated  November  13. 1991.  to 
designate  the  Italian  Government  Bond 
as  an  exempted  security  becomes 
effective.*  Accordingly,  should  the  SEC 
issue  a  final  rule  designating  the  Italian 
Government  Bond  as  an  exempted 
security,  the  Commission  will  pubhsh  a 
final  order  pursuant  to  Commission  rule 
30.3(a)  and  the  Commission's  Initial 
Order  issued  on  September  5. 1989.  and 
subject  to  the  terms  and  conditions 
specified  therein,  authorizing  UFFE** 
Option  Contract  on  the  BTP  futures 
contract  to  be  oSered  or  sold  to  persons 
located  in  the  United  States. 

Option  on  Italian  Govenunent  Bond 
("BTF)  Future 

Unit  of  Trading — 1  BTP  futures  contract 
Delivery /Expiry  Months — March.  June, 

September,  E)ecember. 
Exercise  Day/Delivery  Day/Expiry 
Day — Exercise  by  17.00  on  any 
business  day  extended  to  18.30  on 
Last  Trading  Day.  Dehvery  on  the  first 
business  day  after  the  exercise  day. 
Expiry  at  ia30  on  the  Last  Trading 
Day. 


'  Futures  contracti  on  fbretgn  govenunent  debt 
lecurities  may  not  be  offefed  or  fold  in  the  United 
States  until  the  SEC  has  designated  such  delM 
securities  as  exempted  under  section  3(a)(12)  of  the 
Securities  Exchange  Act  of  1934  and  Rule  3al2-S 
promulgated  theremder.  In  addition,  option 
contracts  based  on  such  futures  ooittracts  must  !>• 
the  subject  of  a  Commissioo  order  pursuant  to  rule 
30.3(a| 


Last  Trading  Day — Seven  business  days 

prior  to  first  day  of  the  delivery 

month. 
Quotation — Multiples  of  ITL  0.01. 
Minimimi  Price  Movement  (Tick  size  & 

Value}— ITL  0.01  (ITL  20.000). 
Trading  Hours — 06.02-16.05  London 

time. 

Contract  Standard 

Assignment  of  1  BTP  futures  contract 
for  the  delivery  month  at  the  exercise 
price. 

Exercise  Price  Intervals 

ITL  0.50  e.g.  ^.00,  95.50  etc. 

Introduction  of  New  Exercise  Prices 

Nine  exercise  prices  will  be  listed  for 
new  series.  Additional  exercise  prices 
will  be  introduced  on  the  business  day 
after  the  BTP  futures  contract  settlement 
price  is  within  ITL  0.25  of  the  fourth 
highest  or  lowest  existing  exercise  price. 

Option  Price 

The  contract  price  is  payable  by  the 
buyer  to  the  seller  on  exercise  or  expiry 
of  the  option,  not  at  the  time  of 
purchase.  Positions  are  marked  to 
market  daily. 

Initial  Listing 

As  of  24th  October  1991,  options  will 
be  listed  on  the  December  1991  and 
March  1992  delivery  months. 

Issued  in  Washington.  DC  on  hktvember  14. 
1991. 

JeanA-Wabb. 

Secretary  of  the  Commission. 

[PR  Doc.  91-27800  Filed  11-19-81;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IIL12-14-5S22;  FRL-4030-2] 

Reconsideration  of  Certain  Federal 
RACT  Rules  for  Illinois 

agency:  United  States  Environmental 
Protection  Agency. 
AcnON:  Proposed  stay. 

SUMNUWV:  In  the  Rules  Section  of 
today's  Federal  Register,  USEPA  is 
announcing  a  3-month  stay  based  on 
USEPA's  decision  to  reconsider  certain 
Federal  rules  requiring  Reasonably 
Available  Control  Technology  (RACT) 
to  control  volatile  organic  compound 
(VOC)  emissions  in  the  Illinois  portion 
of  the  Chicago  ozone  nonattainment 
area  (55  FR  26814.  June  29, 1990).  That 
action  stays  the  effectiveness  of  the 
following  rules,  including  the  applicable 


compliance  dates,  for  three  months:  (1) 
The  emission  limitations  and  standards 
for  paper  coating  operations  only  as 
they  apply  to  Riverside  Laboratories. 
Inc.  (55  FR  at  26868-874,  codified  at  42 
CFR  52.741(e)).  as  well  as  the  August  30. 
1991,  compliance  date  (56  FR  33710, 
33712  (July  23, 1991),  to  be  codified  at  40 
CFR  52.741(z)(2));  and  (2)  the  "other 
emission  sources"  rule  and  the 
recordkeeping  and  reporting 
requirements  for  non-CTG  sources  only 
as  they  apply  to  Reynolds  Metals 
Company  (55  FR  26884-886,  codified  at 
42  CFR  52.741  (x)  and  (y)).  as  well  as  the 
August  30. 1991,  compliance  date  (56  FR 
at  33712,  to  be  codified  at  40  CFR 
52.741(z)(2)).  USEPA  is  issuing  that  stay 
pursuant  to  Clean  Air  Act  (CAA)  section 
307(d)(7)(B),  42  U.aC.  7607(d)(7)(B), 
which  provides  the  Administrator  with 
authority  to  stay  the  effectiveness  of  a 
rule  for  up  to  3  months  during 
reconsideration. 

This  notice  proposes,  pursuant  to 
CAA  section  110(c),  301(a)(1)  and 
307(dMl)(B).  42  U.S.C.  7410(c).  7601(aMl) 
and  7607(d)(1)(B),  to  temporarily  stay 
the  effectiveness  of  these  rules  and 
applicable  compliance  dates  beyond  the 
three  months  expressly  provided  in 
section  307(d)(7)(B),  but  only  if  and  as 
long  as  necessary  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  in  question.  Pursuant  to  the 
rulemaking  procedures  set  forth  in  CAA 
section  307(d),  .42  U.S.C.  7607(d),  USEPA 
hereby  requests  public  comment  on  this 
proposed  temporary  extention  of  the 
three-month  stay. 

DATES:  Comments  on  this  proposal  must 
be  received  by  December  20, 1991  at  the 
address  below.  A  public  hearing,  if    . 
requested,  will  be  held  in  Chicago, 
Illinois.  Requests  for  a  hearing  should  be 
submitted  to  J.  Elmer  Bortzer  by 
December  20, 1901,  at  the  address 
below.  Interested  persons  may  call  Mr. 
Borizer  at  (312)  866-1430  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  any  hearing.  Any  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  this  proposal,  the  scope  of 
which  is  discussed  below. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (5AR-26),  U.S. 
Environmental  Protection  Agency. 
Region  V,  Chicago,  Illinois  60604. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  proposal,  the 
scope  of  which  is  discussed  below. 

docket:  Pursuant  to  section  30/(d)(l)  of 
the  CAA.  42  U.S.C.  7e07(d)(l).  this 
action  is  subject  to  the  procedural 
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requirements  of  section  307(d). 
Therefore,  USEPA  has  established  a 
public  docket  for  this  action,  5AR91-3. 
which  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  following 
addresses.  We  recommend  that  you 
contact  Randolph  O.  Cano  before 
visiting  the  Chicago  location  and  Gloris 
Butler  before  visiting  the  Washington, 
DC  location.  A  reasonable  fee  may  be 
charged  for  copying. 
U.S.  Environmental  Protection  Agency, 
Region  V,  Regulation  Development 
Branch,  Twenty-Sixth  Floor, 
Northeast  230  South  Dearborn  Street 
Chicago,  Illinois  60604  (312)  886-6036. 
U.S.  Environmental  Protection  Agency, 
Docket  No.  5AR91-3,  Air  Docket  (LE- 
131).  room  M1500,  Waterside  Mall,  401 
M  Street  SW.,  Washington,  DC  20460 
(202)  245-3639. 
FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano.  Regulation 
Development  Branch  (5AR-26).  U.S. 
Environmental  Protection  Agency, 
Region  V.  Chicago.  Illinois  60604,  (312) 
886-6036. 

SUPPLEMENTARY  INFORMATION:  In  the 
Rules  Section  of  today's  Federal 
Register,  USEPA  announces  that, 
pursuant  to  CAA  section  307(d)(7)(B).  42 
U.S.C.  7607(d)(7)(B),  it  is  convening  a 
proceeding  for  reconsideration  of  certain 
Federal  rules  requiring  RACT  to  control 
VOC  emissions  in  the  Illinois  portion  of 
the  Chicago  ozone  nonattainment  area 
(55  FR  26814,  June  29, 1990).  Readers 
should  refer  to  that  notice  for  a  complete 
discussion  of  the  background  and  rules 
affected.'  In  that  notice.  USEPA  also 
announces  a  3-month  stay  of  those  rules 
during  reconsideration.  However, 
USEPA  may  not  be  able  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  within  the  3-month  period 
expressly  provided  by  CAA  section 
307(d)(7)(B).  If  USEPA  does  not 
complete  reconsideration  of  this 
timeframe  then  it  will  temporarily 
extend  the  stay  of  the  emission 
limitations  and  applicable  compliance 
dates  until  USEPA  completes  final 
rulemaking  action  upon  reconsideration. 
By  this  action,  USEPA  proposes  a 
temporary  extension  of  the  stay  beyond 
the  3  months  provided  in  section 
307(d)(7)(B),  only  if  and  as  long  as 
necessary  to  complete  reconsideration 
of  the  rules  in  question.  If  USEPA  takes 
final  action  to  impose  this  stay,  the  stay 


'  In  that  discussion  and  as  incorporated  by 
reference  here,  USEPA  makes  expressly  clear  that, 
by  its  actions  today,  including  this  proposal,  USEPA 
in  no  manner  concedes  thai  it  violated  any 
provision  of  the  CAA  or  Administrative  Procedure 
Act. 


would  extend  until  the  effective  date  of 
USEPA's  final  action  following 
reconsidering  of  these  rules. 

By  this  notice  USEPA  hereby 
proposes,  pursuant  to  CAA  sections 
110(c).  301(a)  and  307(d)(1)(B),  a 
temporary  administrative  stay  of  the 
effectiveness  of  the  following  rules, 
including  the  applicable  compliance 
dates,  which  were  promulgated  as  final 
Federal  rules  requiring  RACT  to  control 
VOC  emissions  in  the  Illinois  portion  of 
the  Chicago  nonattainment  area  (55  FR 
26814):  (1)  The  paper  coating  rule  only 
as  they  apply  to  Riverside  Laboratories, 
Inc.  (55  FR  at  26868-874,  codified  at  40 
CFR  52.741(e))  as  well  as  the  August  30, 
1991  compliance  date  (56  FR  33712.  to  be 
codified  at  40  CFR  52.741(z)(2));  and  (2) 
the  other  emission  sources  rule  and  the 
recordkeeping  and  reporting 
requirements  only  as  it  applies  to 
Reynolds  Metals  Company  (55  FR 
26884-886,  codified  at  40  CFR  52.741  (x) 
and  (y)),  as  well  as  the  August  30, 1991 
compliance  date  (56  FR  33712,  to  be 
codified  at  40  CFR  52.741(z)(2)).  Pursu&nt 
to  the  rulemaking  procedures  set  forth  in 
section  307(d)  of  the  CAA,  USEPA 
hereby  requests  comment  on  such  a 
proposed  extension  of  the  stay. 

USEPA  is  proposing  this  temporary 
administrative  stay  of  the  rules  and 
associated  compliance  dates  in  order  to 
complete  reconsideration  of  these  rules, 
as  discussed  above.  USEPA  intends  to 
complete  its  reconsideration  of  the  rules 
and,  following  notice  and  comment 
procedures  of  section  307(d)  of  the  CAA, 
take  appropriate  action.  If  the 
reconsideration  results  in  emission 
limitations  and  standards  which  are 
different  than  the  otherwise  applicable 
FIP  rules,  USEPA  will  propose  an 
appropriate  compliance  period  following 
reconsideration.  As  a  general  matter, 
USEPA  will  provide  an  adequate  period 
for  compliance  upon  completion  of  its 
final  action  on  reconsideration.  In 
essence.  USEPA  will  seek  to  ensure  that 
the  affected  parties  are  not  imduly 
prejudiced  by  the  Agency's 
reconsideration.  Note  that,  like  the  rules 
themselves,  any  USEPA  proposal 
regarding  the  appropriate  compliance 
period  would  be  subject  to  the  notice 
and  comment  procedures  of  CAA 
section  307(d). 

USEPA  recognizes  the  interests  of  the 
State  of  Wisconsin  in  this  matter.  The 
regulatory  requirements  that  will  be 
stayed,  pursuant  to  today's  action,  were 
undertaken  in  the  context  of  a 
settlement  agreement  between  USEPA 
and  the  States  of  Wisconsin  and  Illinois. 
In  recognition  of  those  obligations, 
USEPA  will  reconsider  the  rules  in 
question  as  expeditiously  as  practicable. 


Under  Executive  Order  12291,  this 
action  is  not  "major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control.  Ozone. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  6, 1991. 
William  K.  Railly, 
Administrator. 
[FR  Doc.  91-27389  Filed  11-lS-Ol:  8:45  ain| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

ICC  Dockat  No.  90-6;  FCC  91-311] 

Filing  and  Processing  of  Applications 
for  Unserved  Areas  In  ttts  Cellular 
Service  and  To  Modify  Other  CeHular 
Rules 

AQENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  Proposed  rules  on  a  new 
propagation  model  for  cellular  service 
areas,  treatment  of  water  areas,  filing  of 
modification  applications  during  the  five 
year  fill-in  period  and  rules  on  payments 
for  the  withdrawal  of  petitions  to  deny 
and  competing  applications.  The 
proposed  rules  are  designed  to  create  a 
more  realistic  means  of  measuring 
reliable  service  areas  for  cellular  radio, 
to  resolve  existing  and  potential 
conflicts  concerning  service  to  water 
areas  and  to  clarify  existing  policies  and 
rules  concerning  the  fill-in  period. 
Additionally,  in  response  to  comments 
received  in  the  initial  phase  of  this 
proceeding,  we  have  proposed  rules 
designed  to  discourage  the  filing  of  other 
than  bona  fide  applications  or  petitions 
for  the  sole  purpose  of  monetary  gain 
from  a  settlement  process. 
DATES:  Comments  must  be  filed  by 
December  16. 1991.  Reply  comments  are 
due  by  January  13, 1992. 
AOORtSSES:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT! 
Carmen  Borkowski  or  Andrew  Nachby, 
(202)  632-6450  or  Jay  Jackson,  (202)  653- 
5560.  Mobile  Services  Division,  Common 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  in  CC  Docket  No. 
90-6,  adopted  September  30, 1991  and 
released  October  18, 1991. 
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The  full  text  of  Commission  decisiont 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1114  21st  Street, 
NW..  Washington.  DC  20096. 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  Section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h)). 
Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
(202)  452-1422. 1114  2l8t  Street  NW.. 
Washington.  DC  20036.  Persons  wishing 
to  comment  on  this  collection  of 
information  should  direct  their 
comments  to  }onas  Neihardt  (202)  395- 
4814.  Office  of  Management  and  Budget, 
room  3235  NEOB.  Washington.  DC 
20503.  A  copy  of  any  documents  filed 
with  the  Office  of  Management  and 
Budget  should  also  be  sent  to  the 
following  address  at  the  Commission: 
Federal  Communications  Commission. 
Information  Resources  Branch,  room 
416,  Paperwork  Reduction  Project, 
Washington.  DC  20554.  For  further 
Information  contact  Judy  Boley,  (202) 
632-7513. 

Title:  Amendment  of  Part  22  of  the 
Commission's  Rules  to  Provide  for  Piling 
and  Processing  of  Applications  for 
Unserved  Areas  in  the  Cellular  Service 
and  to  Modify  Other  Cellular  Rules,  CC 
Docket  Na  90-6  (FNPRM). 

OMB  Number  None. 

Actkm:  Proposed  new  collections. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 

Frequency  of  Response:  On  occasion. 
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Section  22  903 

Section  22  927 
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Estimated  Annual  Burden:  80  hours. 

Needs  and  Uses:  The  farther  Notice  of 
Proposed  Rulemaking  (FNPKM)  solicits 
public  comment  on  proposed  rules  on  a 
new  propagation  model  for  cellular 
service  areas;  treatment  of  water  areas; 
filing  of  modification  applications  during 
the  five-year  fill-in  period;  and  rules  on 
payments  for  the  withdrawal  of 
applications  or  petitions  to  deny.  The 


affected  public  are  common  carriers 
seeking  authorizations  in  the  cellular 
service.  The  information  is  used  by 
Commission  staff  to  process 
applications  and  to  deter  speculative 
filings. 

Summary  of  Nofice  of  Proposed 
RulemoldBg 

The  Further  Notice  proposes  the 
adoption  of  a  formula  for  defining  a 
Cellular  Geographic  Service  Area 
(CCSA).  The  formula  proposed  would 
approximate  32dBu  contours,  which  the 
staff  believes,  more  accurately  predict  a 
reliable  service  area  to  the  public  New 
CGSA  boundaries  will  be  defined  and 
existing  CGSAs  will  be  adjusted  in  a 
way  that  they  more  closely  approximate 
the  extent  of  reliable  service  actually 
provided  by  the  cellular  systems. 
Comments  are  invited  on  when 
modifications  to  existing  systems  should 
be  made. 

Additionally,  the  Further  Notice 
proposes  that  water  areas  be  considered 
part  of  the  licensee's  CGSA  if  reliable 
service  is  provided  to  the  public  subject 
to  existing  boundary  lines,  or,  where 
such  do  not  exist,  an  artificial  line 
running  perpendicular  to  the  coastline. 
Gulf  of  Mexico  Hcensees  will  be 
required  to  conform  their  CGSAs  to 
reflect  the  area  reliably  served.  A 
formula  is  recommended,  which  is  based 
on  32dBu  contours  as  estimated  in 
propagation  models  over  salt  water. 

TTie  Further  Notice  also  proposes  to 
make  CGSAs  coextensive  with  the  MSA 
or  RSA  during  the  five-year  fill-in  period 
80  that  licensees  may  modify  their 
systems  by  using  a  Form  489  (permissive 
change)  instead  of  Form  401.  This 
expedites  application  processing. 

Finally,  the  Further  Notice  proposes  to 
allow  payments,  limited  to  legitimate 
and  prudent  out-of-pocket  expenses  of 
the  parties,  for  the  withdrawal  of 
petitions  to  deny,  for  the  withholding  of 
petitions  to  deny  and  the  withdrawal  of 
competing  applications. 

Ordering  Clauses 

Accordingly,  //  is  ordered,  pursuant  to 
section  1,  4(i).  4(j]  and  303(r)  of  the 
Communications  Act  of  1934.  47  U.S.C. 
151, 154(i),  154(j)  and  303(r)  that  there  is 
issued  a  further  notice  of  proposed  rule 
making. 

Pursuant  to  9  9  1  415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.1415  and 
1.419  that  all  interested  persons  may  file 
comments  on  the  matters  discussed  in 
this  Notice  by  December  16, 1991  and 
reply  comments  by  January  13. 1902. 

It  is  ordered,  that  the  Secretary  shall 
cause  a  copy  of  this  Notice  to  be  sent  to 


the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordanoe  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act  (5  US.C 
Section  603(a). 

List  of  Subjects  b  47  CFR  Part  22 

Cellular  radio.  Communications 
common  carriers.  Communications 
equipment.  Radio.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

Federal  Communications  Commission. 
DomM  R.  Seucy, 

SecKtary. 

(PR  Doc.  «-27tJ78  Filed  11-19-91: 8:4,^  araj 
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47  CFR  Part  73 

[MM  Docket  No.  91-337,  RNI-71381 

Radio  Broadcasting  Senrfcea; 
Muskegon  Heights,  Ml 

agency:  Federal  Communications 
Commission. 

AcnoNc  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by 
Pathfinder  Communications  Corporarion 
requesting  the  substitution  of  Channel 
29081  for  Channel  269A.  Muskegon 
Heights.  Michigan,  and  modification  of 
the  license  for  Station  WC^T«4-FM  to 
specify  operation  on  the  higher  class 
channel.  Canadian  concurrence  has 
been  received  for  the  allotment  of 
Channel  289B1  at  Muskegon  Heights  at 
coordinates  43-16-39  and  86-20-00.  We 
shall  propose  to  modify  the  license  for 
Station  WQFN-FM,  Channel  269A,  to 
specify  operation  on  Channel  269B1  in 
accordance  with  9  l-420(g)  of  the 
Commission's  Rules,  and  will  not  accept 
competing  expressions  of  interest  for 
use  of  the  channel  or  require  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties.  We  note  that  the 
FM  Table  of  Allotments  erroneously 
lists  the  community  of  license  for 
Channel  269A  as  Muskegon  instead  of 
Muskegon  Heights.  The  Table  will  be 
corrected  when  this  proceeding  is 
terminated. 

DATES:  Comments  must  be  filed  on  or 
before  January  6, 1902.  and  reply 
comments  on  or  before  January  21, 1962. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20564.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
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petitioner's  counsel-  Peter  Tannenwald. 
Arent,  Fox.  Kintner,  Plotkin  k  Kahn. 
1050  Connecticut  Avenue  NW.. 
Washington.  DC  20036-5339. 


FOR  njRTNm  MMRMA-nON  CONTACT: 
Kathleen  Scheaerle.  Mass  Media 
Bureau.  (202)  634-6530. 


SURRtCMENTANY  RIRORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-337,  adopted  November  1, 1991,  and 
released  November  14, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street  NW.. 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  ' 

Federal  Communications  Commission. 
Mldiael  C  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  91-27893  Filed  11-1&-«1;  8:46  am) 
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47  CFR  Part  73 

(MM  Docket  No.  91-338,  RM-7852] 

Radio  Broadcaating  Servieea;  Belen 
and  Qranta,  NM 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


;  The  Commission  requests 
comments  on  a  petition  by  Don  R.  Davis 
seeking  the  deletion  of  Channel  286C 
from  Grants,  New  Mexico,  and  its 
reallotment  as  a  Class  A.  to  Belea  New 
Mexico,  as  the  community's  second 
local  FM  transmission  service.  Channel 
288A  can  be  allotted  to  Belen  in 


compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction,  at  coordinates  North 
Latitude  34-39-30  and  West  Longitude 
106-46-24.  Concurrence  by  ihe  Mexican 
government  is  required  because  Belen  is 
located  within  320  kilometers  (199  miles) 
of  the  U.S. -Mexican  border. 

DATES:  Comments  must  be  filed  on  or 
before  January  6, 1992,  and  reply 
comments  on  or  before  January  21, 1992. 

AOMWMlt:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Don  R.  Davis,  3611 
Altamonte  Avenue  NE.,  Albuquerque. 
New  Mexico  87110  (Petitioner). 

ROR  RtMTHIR  INRORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SURRLEMCNTARY  MRORMATION:  This  is  a 

synopsis  of  the  Conmiisston's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-338,  adopted  November  1, 1991,  and 
released  November  14, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  it  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules.goveming 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
MichadCRugw, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-27892  Filed  ll-1»-ei;  8:45  am) 

BHJJNO  coot  SriKOI-M 


DEPARTMENT  OF  COMMERCE 


National  Ooaanle  and  Atmosphertc 
Admlniatralton 

50  CFR  Parte  611  and  tTS 

(Dodtat  No.  911171-1272] 

Foreign  Flahing;  Qroundf  ish  of  ttia 
Baring  Saa  and  Aleutian  laiands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  proposed  1992  initial 
specifications  of  groundfish  and 
prohibited  species  catch  allowances: 
request  for  comments. 

summary:  NMFS  proposes  1992  initial 
harvest  specifications  for  each  category 
of  groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  (BSAI)  area  and 
associated  management  measures.  This 
action  is  necessary  to  inform  the  public 
about  proposed  1992  harvest 
specifications  and  management 
measures  and  to  solicit  public 
comments.  The  intended  effect  of  this 
notice  is  to  provide  NMFS  with  the  best 
available  information  on  which  to  base 
final  1992  initial  harvest  specifications 
and  associated  management  measures 
and  to  provide  opportunity  for  public 
participation  in  this  decision-making 
process. 

DATES:  Comments  will  be  received 
through  December  16. 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Dale  R.  Evans,  Chief,  Fisheries 
Management  Division,  Alaska  Regioa 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  Alaska  99802-1668, 
or  be  delivered  to  the  Federal  Building 
Annex,  suite  6. 9109  Mendenhall  Mall 
Road,  Juneau,  Alaska.  The  preliminary 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  may  be 
requested  from  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage.  AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  J.  Salveson,  Fisherj'  Management 
Biologist,  NMFS,  907-586-7229. 

SURRLBMENTARY  INFORMATION: 

Groundfish  fisheries  in  the  BSAI  area 
are  governed  by  Federal  regulations  at 
50  CFR  parts  611  and  675,  which 
implement  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  and  approved  by  the 
Secretary  of  Commerce  (Secretary) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 
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The  FMP  and  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to  specify 
for  each  calendar  year  the  total 
allowable  catch  (TAC)  for  each  target 
species  and  the  "other  species" 
category,  the  sum  of  which  must  be 
within  the  optimum  yield  range  of  1.4 
million  to  2.0  million  metric  tons  (mt) 
(§  675.20(a)(2)).  Regulations  under 
§  675.20(a){7)(i)  further  require  NMFS 
annually  to  pubUsh  and  solicit  public 
comment  on  amounts  of  proposed 
annual  TACs,  apportionments  of  each 
TAC,  prohibited  species  catch 
allowances,  and  seasonal  allowances  of 
pollock.  Tables  1-4  and  this  notice 
satisfy  this  requirement  A  draft 
environmental  assessment  of  this  action 
will  be  available  to  the  public  at  the 
December  1991  Council  meeting.  Under 
§  675.20(a)(7)(ii).  NNfFS  will  publish  the 
final  annual  TACs  for  1992  and  initial 
apportionments  after  considering  all 
timely  comments  and  after  consultation 
with  the  Council  at  its  December 
meeting. 

The  specified  TACs  for  each  species 
are  based  on  the  best  available 
biological  and  socioeconomic 
information.  The  Council,  its  Advisory 
Panel  (AP),  and  its  Scientific  and 
Statistical  Committee  (SSC)  annually 
review  biological  information  about  the 
condition  of  groundfish  stocks  in  the 
BSAl  area.  This  information  is  compiled 
by  the  council's  BSAI  groundHsh  Plan 
Team  and  is  presented  in  the  SAFE 
report.  The  Plan  Team  annually 
produces  such  a  report  as  the  first  step 
in  the  process  of  specifying  TACs.  The 
SAFE  report  contains  a  review  of  the 
latest  scientific  analyses  and  estimates 
of  each  species'  biomass.  maximum 
sustainable  yield  (MSY),  acceptable 


biological  catch  (ABC),  and  other 
biological  parameters,  and  summaries  of 
the  economic  condition  of  groundHsh 
fisheries  off  Alaska.  The  most  recent 
SAFE  report  is  dated  November  1990.  A 
preliminary  SAFE  report  dated 
September  1991  provides  an  update  on 
status  of  stocks:  however,  stock 
assessments  based  on  biological  survey 
work  done  during  the  summer  of  1991 
will  be  used  to  update  preliminary 
assessments  in  the  flnal  edition  of  the 
1991  SAFE  report,  which  will  be 
published  by  the  Council  in  November 
1991.  Estimated  ABCs  for  the  1992 
fishing  year  will  be  based  on  these 
latest  stock  assessments.  For  purposes 
of  this  notice,  many  of  the  ABCs 
adopted  by  the  Council  for  the  1991 
fishing  year  are  used  as  the  best 
available  scientific  information.  Other 
ABCs  are  adjusted  to  accommodate 
projected  biomass  trends,  information 
on  assumed  distribution  of  stock 
biomass,  revised  aggregations  of  species 
for  purposes  of  TAC  management,  or 
revised  technical  methods  used  to 
calculate  stock  biomass. 

Procedure  for  Estimating  ABC 

Calculation  of  ABC  varies  among 
species  depending  on  the  quality  of 
available  data  and  prior  knowledge  of  a 
species'  stock  status.  The  Plan  Team  has 
adopted  three  steps  for  estimating 
ABCs.  First,  the  exploitable  biomass  of  a 
stock  is  estimated.  Second,  the  ABC  for 
a  stock  is  calculated  by  multiplying  an 
exploitation  rate  times  the  estimated 
exploitable  biomass.  Various 
exploitation  rates  or  fishing  mortality  (F) 
rates  may  be  used  in  this  calculation. 
For  example,  the  exploitation  rate  that 
would  produce  MSY  (Fmsy)  may  be  used 
when  the  stock  is  known  to  be  in  good 


condition,  high  in  abundance  and  not  in 
danger  of  drastic  declines.  When 
particular  caution  is  indicated,  the  more 
conservative  Fo  i  harvest  strategy  is 
used  to  determine  an  exploitation  rate. 
This  strategy  determines  a  level  of  F  at 
which  the  marginal  increase  in  yield- 
per-recniit  due  to  an  increase  in  F  is  10 
percent  of  the  marginal  yield  per  recruit 
in  a  newly  exploited  fishery. 
Recruitment  refers  to  the  growth  of 
juvenile  fish  into  the  adult  or  exploitable 
population.  Generally,  the  Fo.i  harvest 
strategy  produces  a  more  conservative 
exploitation  rate  than  Fmy.  Another 
alternative  is  to  use  historical 
exploitation  rates  when  historical 
fishery  data  indicate  that  a  stock  is  not 
adversely  affected  by  such  rates. 
Finally,  an  empirical  estimation  of  ABC 
based  on  historical  catch  levels  may  be 
used  when  information  is  insufficient  to 
estimate  the  biomass  of  a  stock.  Details 
of  this  and  other  calculation  procedures 
are  discussed  in  the  preliminary  1992 
SAFE  report  dated  September  1991.  This 
report  is  available  on  request  from  the 
Council  (see  ADDRESSES). 

A  summary  of  Plan  Team 
recommendations  for  preliminary  ABCs 
for  each  species  for  1992  and  other 
biological  data  is  provided  in  the 
preliminary  1992  SAFE  report.  At  its 
September  23-29, 1991,  meeting,  the 
Council's  SSC  reviewed  the  Plan  Team's 
preliminary  recommendations  for  1992 
ABCs  as  set  forth  in  the  preliminary 
September  1991  SAFE  report.  The  SSC 
recommended  several  revisions  to  the 
preliminary  ABCs  set  forth  in  this 
report,  which  the  Council  subsequently 
adopted  for  purposes  of  this  notice 
(Table  1). 


Table  1.— Proposed  1992  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC).  Initial  TAC  (ITAC).  and 
Interim  ITAC  Apportionments  of  Groundfish  in  the  Bering  Sea  and  Aleutian  Islands  Area  ••  * 


Species 

ABC 

TAC 

Initial  TAC  ' 

DAP = ITAC  * 

IntecifTi 

DAP=y4 

ITAC» 

PnMock: 

BS „ 

AL... 

1.421.000 

75.900 

6-102,000 

225,000 

3,100 

3,200 

24,000 

372.000 

246.500 

7.000 

116.400 

219,700 

4.500-6.400 
10.600-16.900 

1.800 

1,100.000 

75.900 

20,000 

180,000 

3,100 
3,200 

24.000 
130.000 

60.000 
7.000 

20.000 

40.000 

4,570 
10,775 

1,670 

935.000 
64.515 
17,000 

153,000 

2.634 
2.720 

20.400 
110,500 

51.000 
5.950 

17,000 

34,000 

3.885 
9,159 

1,420 

935.000 
64.515 
17,000 

153.000 

2.634 
2,720 

20,400 
110.500 

51.000 
5.950 

17.000 

34,000 

3,885 
9.159 

1.420 

233,750 
16  129 

BO* „._ 

4  250 

Pacific  cod _„ „ „...„ „. .. 

38250 

Sablefish: 

BS  _ 

659 

AL „_.    .       _ 

680 

Alka  mackerel 

5100 

Yellowfinsote 

27.625 

12.750 

1488 

Rock  sole _ 

Greenland  turbol ,,  , 

Arrowtootti  flounder _ 

4250 

Ott>er  flatfish 

8,500 
971 

Pacific  Ocean  percd: 

BS „ 

AL 

2.290 
355 

Ottier  rwl  rocklish:' 

BS_.„ 
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Table  1.— Proposed  1992  Acceptable  Biological  Catch  (ABC).  Total  Allowable  Catch  (TAC),  Inhial  TAC  (ITAQ.  ano 
Interim  ITAC  Apportionments  of  Groundfish  in  the  Bering  Sea  and  Aleutian  Islands  Area  '^  «— Continued 


Sp.:.^ 

ABC 

TAG 

Initial  TAC* 

OAP  =  ITAC  • 

ITAC* 

SharpcMn/Nortlwm: 

AL _ ... .      „ 

Shortrakar/Rougheyc: 

AL , _     .      .. 

4.000 

1.400 

400 
900 

3.800 
27.100 

3.440 

1.245 

400 

900 

3.800 

15,000 

2M4 

1,058 

340 

7«5 

3.080 

12,750 

1,449,080 

2,924 

1,058 

340 

78S 

3,080 

12.750 

1.449.080 

731 
286 

89 

191 

765 

3,187 

Otiwr  rooMMi:* 

BS 

AL ,   ,  ,    

Squkl 

Other  species* 

Totals                      

2.788.100-2378900 

1,704.800 

382,271 

Footnotes: 

■  Amounts  are  in  metric  Ions  and  apply  to  entire  Bering  Sea  (BS)  and  Aleutian  lafamds  (Al)  area  unless  otherwise  specified. 

*  Zero  amoonto  o(  groundfish  are  spedfied  for  Joint  Venture  Processing  (JVP)  and  Total  Allowable  Level  of  Foreign  Fiahmg  (TAim. 

*  Inttial  TAC  (HAq  =0.85  of  TAG:  Inilial  reserve  =  TAC— IT  AC  =  255.720. 

*  DAP'domestic  annual  processing -ITAC. 

*  Interim  ITAC  amounts  are  25  percwit  of  ITAC  amounts  In  Table  1.  For  poBock.  Interim  ITAC  Is  the  amount  of  ITAC  Mportioned  lo 

*  Bogoatof  Ostrict  (BD)  subarea  proposed  under  Amendment  17  to  the  FMP. 

*  "Other  rad  rockfish"  includes  snoriraker,  rougheye,  northern  and  sharpchin. 

*  "Other  rockfish"  includes  SebattM  and  StbaaMotua  spedee  except  lor  Pacific  Ocean  perch  and  the  "other  red  rockfish"  species. 

*  "Other  spectes"  includes  sculpins,  sharks,  skates,  eulachon.  smelts,  capeKa  sqold.  and  octopus. 


A  brief  discussion  of  the  revisions 
adopted  by  the  Council  follows: 

Aleutian  Basin  pollock.  The  SSC 
concurred  with  the  Plan  Team's  concept 
that  three  stocks  of  pollock  exist  in  the 
BSAI:  an  Eastern  Bering  Sea  shelf  stock, 
an  Aleutian  Islands  stock,  and  an 
Aleutian  Basin  (Bogoslof  District)  stock. 
As  such,  separate  ABCs  and  TACs  are 
specified  for  each  stock.  Existing 
regulations  do  not  specify  the  Bogoslof 
District  as  a  separate  subarea  of  the 
BSAI  for  purposes  of  pollock  stock 
management.  At  its  August  13-15, 1991. 
meeting,  the  Council  adopted  a 
definition  for  the  Bogoslof  District 
subarea  under  proposed  Amendment  17 
to  the  FMP. 

The  proposed  amendment  and  its 
implementing  regulations  have  been 
submitted  to  the  Secretary  for  review 
and  approval.  For  purposes  of  this 
notice,  a  provisional  pollock  TAC  is 
specified  for  the  Bogoslof  District  that, 
pending  approval  by  the  Secretary, 
would  be  authorized  under  regulations 
implementing  Amendment  17.  The 
proposed  Bogoslof  District  would  be 
defined  as  Federal  reporting  area  518  as 
described  in  the  February  8, 1991, 
emergency  rule  that  hmited  the  amount 
of  pollock  that  could  be  taken  in  the 
Bogoslof  District  during  the  pollock  roe 
season  (56  FR  5659;  February  12, 1991). 

The  SSC  concurred  with  the  Plan 
Team's  preliminary  biomass  and  ABC 
recommendations  for  the  BSAI  pollock 
stocks.  The  SSC  recommended  that  the 
preliminary  estimate  of  biomass  for  the 
Aleutian  Basin  pollock  stock  be  reduced 
from  the  Plan  Team's  estimate  of  600,000 
mt  to  445.000  mt  to  account  for  natural 
mortality.  The  SSC  further 
recommended  that  the  1992  ABC  amount 


for  the  Aleutian  Basin  pollock  stock  be 
reduced  from  the  Plan  Team's 
recommendation  of  138,000  mt  to  a  range 
of  0-102,000  mt.  The  upper  limit  of  this 
range  reflects  the  biomass  estimate  of 
445,000  mt  against  which  an  assumed 
catch/biomass  ratio  of  0.23  is  applied. 
The  SSC  cautioned  that  an  ABC  of 
102,000  mt  may  be  too  high  considering: 
(1)  The  three-to  five-fold  decrease  in 
catch  per  unit  effort  (CPUE)  observed  in 
the  fishery  that  exploits  this  stock  in  the 
international  zone  of  the  Bering  Sea  (i.e., 
the  Donut  Hole);  and  (2)  the  decline  in 
survey  biomass  levels  from  2.1  million 
mt  in  1989  to  0.8  million  mt  in  1991.  The 
SSC  further  cautioned  that  the  declining 
biomass  of  the  portion  of  the  Aleutian 
Basin  stock  that  spawns  in  the  vicinity 
of  Bogoslof  Island  may  inhibit  the 
Bogolsof  Island  rookery  site. 

Yellowfin  sole.  The  Plan  Team 
recommended  an  ABC  of  277,000  mt 
based  on  a  yield-per-recruit 
corresponding  to  Fo.i  =0.14  multiplied  by 
the  average  recruitment  condition 
estimated  from  a  stock  synthesis  model. 
The  SSC  recommended  an  ABC  of 
3^2.000  mt  based  on  Fo.i  multiplied  by 
the  estimated  1992  biomass  from  the 
stock  synthesis  model  (2.66  million  mt). 
The  SSC  preferred  the  latter  procedure 
for  calculating  ABC,  because  it  is 
consistent  with  harvest  policy  on  other 
groundfish  stocks  (i.e.,  multiplication  of 
a  harvest  rate  by  estimated  biomass). 

Pacific  Ocean  perch  (POP)  complex. 
The  nan  Team  calculated  separate 
ABCs  for  three  components  of  the  POP 
complex  in  the  BSAI  management  areas: 
(1)  True  POP,  (2)  sharpchin  and  northern 
rockfish,  and  (3)  shortraker  and 
rougheye  rockfish.  The  SSC 
recommended  that  shortraker,  rougheye, 


sharpchin.  and  northern  rockfish  be 
combined  into  a  single  group,  "other  red 
rockfish,"  in  the  Bering  Sea  management 
area.  The  SSC  asserts  that  the 
additional  protection  afforded  to 
shortraker  and  rougheye  by  separating 
these  species  into  their  own  group  in  the 
Bering  Sea  is  insignificant  because  over 
95  percent  of  the  combined  BSAI  and 
Gulf  of  Alaska  (GOA)  shortraker/ 
rougheye  biomass  occurs  in  the  Aleutian 
Islands  management  area  and  the  GOA. 
The  recommended  ABC  for  the  "other 
red  rockfish"  is  1.800  mt.  This  figure  is 
the  sum  of  the  ABCs  calculated  by  the 
Plan  Team  for  shortraker/ rougheye  (400 
mt)  and  sharpchin/northem  (1,400  mt). 

Proposed  TAC  Specifications 

For  purposes  of  this  notice,  the 
Council  recommended  the  proposed 
TACs  and  apportionments  in  "Table  1 
based  on  the  best  available  biological 
and  socioeconomic  information.  In 
general,  the  Council  recommended  that 
proposed  TACs  for  individual 
groundfish  species  or  species  groups  be 
set  at  either  the  1991  TAC  level  or  the 
preliminary  1992  ABC  amount, 
whichever  is  less.  The  Council 
recommended  a  further  reduction  in  the 
proposed  TACs  for  the  following 
species: 

Eastern  Bering  Sea  [>ollock.  The 
recommended  TAC  of  1.1  million  mt  is 
the  midpoint  of  a  0.9-1.3  million  mt 
range  of  TAC  the  Council  intends  to 
consider  at  its  December  meeting.  The 
Council  expressed  an  intent  to  consider 
a  TAC  level  below  ABC  in  view  of 
projected  declines  in  pollock  biomass. 

Aleutian  Basin  (Bogoslof  District) 
pollock.  The  SSC's  preliminary 
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recommendation  for  ABC  is  expressed 
as  a  range  between  0-102,000  mt  The 
Council  set  the  proposed  TAC  level  at 
20,000  mt  to  provide  for  bycatch  in  other 
groundilsh  operations. 

Pacific  cod.  The  Council 
recommended  a  proposed  TAC  of 
180,000  mt  in  response  to  a  26  percent 
decline  in  biomass  between  1989  and 
19*'0  and  poor  recruitment  over  the  past 
2  years.  The  Council  noted  that  the  TAC 
may  be  further  reduced  at  its  December 
meeting  after  consideration  of  new 
information  that  may  be  presented  on 
the  status  of  this  species  in  the  Rnal 
1992  SAFE  report. 

Rock  sole  and  "other  flatfish."  The 
Council  recommended  proposed  1992 
TACs  for  rock  sole  and  "other  flatfish" 
of  60.000  mt  and  40,000  mt.  respectively. 
These  amounts  are  reduced  from  the 
1991  TACs  of  90,000  mt  and  64,675  mt, 
respectively,  to  more  closely  reflect 
actual  harvest  levels  during  1991  of 
45,500  mt  and  16.500  mt,  respectively. 

The  Council  also  recommended  that 
the  proposed  TAC  for  squid  be 
increased  from  1,000  mt  to  the  ABC  level 
cf  3,600  mt  to  more  accurately  reflect 
anticipated  catches  during  1992. 

The  Plan  Team  will  revise  the 
preliminary  September  1991  SAFE  report 
at  its  November  1991  meeting  and 
produce  a  final  1992  SAFE  report  with 
updated  ABC  recommendations.  At  its 
December  1991  meeting,  the  Council  will 
recommend  TACs  to  the  secretary  that 
are  based  on  the  ABCs  and  adjusted  for 
other  biological  and  socioeconomic 
considerations.  The  TACs  may  be 
further  adjusted  so  that  their  sum  does 
not  exceed  the  maximum  optimum  yield 
allowed  by  the  FMP. 

Apportioninent  of  TAC 

As  required  by  55  657.20(a)(3)  and 
675.20(a)(7)(i).  each  species  TAC 
initially  is  reduced  by  15  percent.  The 
sum  of  these  15  percent  amounts  is  the 
reserve.  The  reserve  is  not  designated 
by  species  or  species  group  and  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
"other  species"  category  during  the  year, 
provided  that  such  reapportionments  do 
not  result  in  overfishing. 

The  initial  TAC  (ITAC)  for  each  target 
species  and  the  "other  species"  category 
at  the  begiiming  of  the  year,  which  is 
equal  to  85  percent  of  TAC,  is  then 
apportioned  between  the  domestic 
annual  harvest  (DAH)  category  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  Each  DAH  amount  is  further 
apportioned  between  two  categories  of 
U.S.  fishing  vessels.  The  domestic 
annual  processing  (DAP)  category 


includes  U.S.  vessels  that  process  catch 
on  board  or  deliver  it  to  U.S.  fish 
processors.  The  joint  venture  processing 
(JVP)  category  includes  U.S.  fishing 
vessels  working  in  joint  ventures  with 
foreign  processing  vessels  that  are 
authorized  to  receive  catches  in  the 
exclusive  economic  zone. 

In  consultation  with  the  Council,  the 
initial  amounts  of  DAP  and  JVP  are 
determined  by  the  director,  Alaska 
Region,  NMFS  (Regional  Director). 
Consistent  with  the  final  notice  of  1991 
initial  specifications,  the  Council 
recommended  that  1992  DAP 
specifications  be  set  equal  to  TAC  and 
that  zero  amounts  of  groundfish  be 
allocated  to  JVP  and  TALFF.  In  making 
this  recommendation,  the  Council 
considered  the  continued  growth  in  DAP 
harvesting  and  processing  capacity  and 
anticipates  that  1992  DAP  operations 
will  harvest  the  full  TAC  specified  for 
each  BSAI  groundfish  species  category. 

The  proposed  ABCs,  TACs,  ITACs. 
and  initial  apportionments  of  groundfish 
in  the  BSAI  area  for  1992  are  given  in 
Table  1.  These  proposed  specifications 
are  subject  to  change  as  a  result  of 
public  comment,  analysis  of  the  current 
biological  condition  of  the  groundfish 
stocks,  and  consultation  with  the 
Council  at  its  meeting  scheduled  for 
December  2-6. 1991. 

Regulations  under  5  675.20(a)(7)(i) 
require  one-fourth  of  each  proposed 
ITAC  and  the  first  seasonal  allowance 
of  pollock  to  be  in  effect  at  the  start  of  a 
fishing  year  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  a 
final  Federal  Register  notice  of  initial 
specifications.  Proposed  seasonal 
allowances  of  pollock  are  discussed 
below.  The  interim  ITAC  and  DAP 
specifications  for  the  1992  fishing  year 
also  are  given  in  Table  1. 

Seasonal  Allowances  of  Pollock  TAC 

Under  (  675.20(a)(2)(ii).  the  TAC  of 
pollock  for  each  subarea  of  the  BSAI 
area  is  allocated  between  two  seasons 
(i.e.  the  roe  season.  January  1  through 
April  15.  and  the  non-roe  season.  June  1 
through  December  31).  Furthermore,  the 
division  of  pollock  TAC  into  seasonal 
allowances  occurs  after  subtraction  of 
reserve  as  provided  under  5  675.20(a)(3). 

For  purposes  of  this  notice,  the  council 
recommended  that  the  seasonal 
allowance  of  pollock  be  set  at  the  same 
relative  levels  as  in  1991,  or  40  percent 
of  the  pollock  ITAC  specified  for  each; 
management  subarea  during  the  roe 
season  and  60  percent  during  the  non- 
roe  season.  Existing  regulations 
designate  two  subareas  for  purposes  of 
pollock  management:  The  Aleutian 


Islands  subarea  and  the  Bering  Sea 
subarea.  As  such,  the  40/60  split  of 
initial  pollock  TAC  is  specified  for  each 
subarea.  The  Council  has  adopted 
Amendment  17  to  the  FMP  that  would 
establish  the  Bogoslof  District  as  a  third 
subarea  for  purposes  of  pollock  stock 
management.  Pending  Secretarial 
approval  of  Amendment  17,  the  40/60 
seasonal  split  of  pollock  ITAC  would 
also  apply  to  the  provisional  ITAC 
specified  for  this  District  under 
Amendment  17. 

when  specifying  seasonal  allowances 
of  the  pollock  TAC,  the  Council  and  the 
Secretary  consider  the  following  nine 
factors  as  listed  in  the  FMP: 

1.  Estimated  monthly  pollock  catch 
and  effort  in  prior  years; 

2.  Expected  changes  in  harvesting  and 
processing  capacity  and  associated 
pollock  catch; 

3.  Current  estimates  of  the  expected 
changes  in  pollock  biomass  and  stock 
conditions,  conditions  and  marine 
mammal  stocks,  and  biomass  and  stock 
conditions  of  species  taken  as  bycatch 
in  directed  pollock  fisheries; 

4.  Potential  impacts  of  expected 
seasonal  fishing  for  pollock  on  pollock 
stocks,  marine  mammals,  and  stocks  of 
species  taken  as  bycatch  in  directed 
pollock  fisheries; 

5.  The  need  to  obtain  fishery-related 
data  during  all  or  part  of  the  fishing 
yean 

6.  Effects  on  operating  costs  and  gross 
revenues; 

7.  The  need  to  spread  fishing  effort 
over  the  year,  minimize  gear  conflicts, 
and  allow  participation  by  various 
elements  of  the  groundfish  fleet  and 
other  fisheries; 

8.  Potential  allocative  effects  among 
users  and  indirect  effects  on  coastal 
communities;  and 

9.  Other  biological  and  socioeconomic 
information  that  affects  the  consistency 
of  seasonal  pollock  harvest  with  the 
goals  and  objectives  of  the  FMP. 

These  factors  were  not  rigorously 
considered  by  the  Council  at  its  meeting 
of  September  23-29, 1991.  due  to  the 
absence  of  current  fishery  data.  Public 
comment  is  solicited  especially  on  the 
effects  of  the  recommended  seasonal 
allowances  with  respect  to  these  nine 
factors.  If  Amendment  17  is 
implemented  as  proposed  and  the 
pollock  TAC  for  1992  in  each  subarea  is 
specified  as  indicated  in  Table  1  of  this 
notice,  and  if  the  Council  reaffirms  its 
recommended  40/60  apportionment  for 
each  subarea.  then  the  pollock  FTAC 
would  be  divided  into  the  seasonal 
allowances  for  1992  given  in  Table  2. 
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Table  2.— Provisional  Allocation  of  Pollock  TAC  (mt)  by  Season 


58535 


Subarea 


Bering  Sea j. 

Aleutian  Islarxlt I „ „ 

Bogoslof  District I 

'  TAC = total  ailowaM  catch. 

« Initial  TAC  (ITAC) -0.85  o(  TAC;  0.15  o«  TAC  is  apportioned  to  reaefva, 

'  January  1  through  April  15. 

*  June  1  through  Oecwnbar  31.  i 


TAC« 


1.100.000 
75.900 
20.000 


tTAC* 


835.000 
64,515 
17.000 


Roe  aeaaon' 


374.000 
25.606 

6.800 


Noo-roe 
•Mton* 


561.000 
36,709 
10,200 


Apportionment  of  Pollock  TAC  to  the 
Non-Pelagic  Trawl  Gear  Fishery 

Regulations  under  S  675.24(c)(2) 
authorize  the  Secretary,  in  consultation 
with  the  Council,  to  limit  the  amount  of 
pollock  TAC  that  may  be  taken  in  the 
directed  fishery  for  pollock  using  non- 
pelagic  trawl  gear.  This  authority  is 
intended  to  reduce  the  amount  of  Pacific 
halibut  and  crab  bycatch  that  occurs  in 
non-pelagic  trawl  operations. 
Limitations  on  the  amount  of  pollock 
taken  in  the  non-pelagic  trawl  fishery 
were  not  implemented  in  1991  because 
the  amount  of  pollock  taken  with  non- 
pelagic  trawl  gear  and  the  associated 
bycatch  of  crab  and  Pacific  halibut  were 
sufficiently  low  as  to  eliminate  the  need 
for  further  restriction  under  separate 
regulatory  action.  Through  September 
29, 1991.  the  amount  of  pollock  taken 
with  non-pelagic  trawl  gear  was  less 
than  six  percent  of  the  total  pollock 
harvest.  Relatively  small  harvest 
amounts  of  pollock  with  non-pelagic 
trawl  gear  are  again  anticipated  in  1992. 
The  Council  proposed  that  no  regulatory 
action  be  taken  to  further  restrict  the 
amount  of  pollock  TAC  harvested  with 
non-pelagic  trawl  gear  in  1992. 


Allocation  of  Prohibited  Species  Catch 
(PSC)  Umito 

Crab,  Pacific  Halibut,  and  Pacific 
Herring 

PSC  limits  of  red  king  crab  and 
Chionoecetes  bairdi  Tanner  crab  in 
specific  zones  (50  CFR  675.2)  of  the 
Bering  Sea  subarea  and  for  Pacific 
halibut  throughout  the  BSAI  area  are 
specified  under  {  675.21(a).  The  PSC 
limits  are: 

— 200.000  red  king  crabs  applicable  to 

Zone  1; 
—1  million  C.  bairdi  Tanner  crabs 

applicable  to  Zone  1; 
—3  million  C.  bairdi  Tarmer  crabs 

applicable  to  Zone  2: 
— 4.400  mt  of  Pacific  halibut  (primary 

PSC  limit)  applicable  to  Zones  1  and 

2H;  and 
— 5.333  mt  of  Pacific  halibut  (secondary 

PSC  limit)  applicable  to  the  entire 

BSAI  area. 

The  PSC  limit  of  Pacific  herring  caught 
while  conducting  any  trawl  operation 
for  groundfish  in  the  BSAI  is  one  percent 
of  the  annual  eastern  Bering  Sea  Pacific 
herring  biomass.  A  preliminary  estimate 
of  1991  Pacific  herring  biomass  based  on 
1991  survey  data  is  125,000  mt,  for  a 
proposed  1992  PSC  limit  of  1.250  mt. 
Final  Pacific  herring  biomass  estimates 
will  be  presented  to  the  Council  at  its 
December  1991  meeting. 

Regulations  under  5  67S.21(b) 
authorize  the  apportionment  of  each 


PSC  limit  into  PSC  allowances  that  are 
assigned  to  specified  fishery  categories. 
Existing  regulations  at  5  675.21(b)(4) 
specify  six  fishery  categories  for  this 
purpose  (midwater  pollock,  Greenland 
turbot.  rock  sole,  yellowfin  sole/"other 
flatfish."  "other  fisheries,"  and  JVP).  At 
its  December  1991  meeting,  the  Council 
is  scheduled  to  take  final  action  on  a 
proposed  regulatory  amendment  that 
would  redefine  the  fishery  categories  for 
purposes  of  assigning  prohibited  species 
bycatch  allowances.  If  the  Council 
adopts  the  regulatory  amendment  at  its 
December  meeting,  it  must  assign 
prohibited  species  bycatch  allowances, 
and  seasonal  apportionments  thereof,  to 
each  of  the  following  proposed  fishery 
categories:  midwater  pollock,  Greenland 
turbot/arrowtooth  flounder,  yellowfin 
sole,  rock  8ole/"other  flatfish."  Pacific 
cod.  and  "other  fisheries."  These 
specifications  for  prohibited  species 
bycatch  allowances  would  then  be 
implemented  under  separate  rulemaking 
to  implement  the  regulatory  amendment. 

For  purposes  of  this  notice, 
notwithstanding  action  on  the  proposed 
regulatory  amendment  in  December,  the 
Council  proposed  that  the  1992 
prohibited  species  bycatch  allowances, 
and  seasonal  apportionments  thereof, 
remain  unchanged  from  those  published 
in  the  final  notice  of  initial 
specifications  for  the  1991  fishing  year 
(56  FR  6290;  February  15, 1991)  (Table  3). 


Table  3.— Proposed  1 992  Prohibited  Species  Catch  Allowances 


Fisheries 


Zortel 


Zone  2 


Zonesl4^2H 
BSAI-wide 


Red  king  crab,  rtumbar  o(  animals: 

DAP  flatfish 

DAP  rocksole 

DAP  turbot 

DAP  other 

C.  bairdi  tanner  crab,  number  01 

DAP  flatfish 

DAP  rocksoie 

DAP  turbol 

DAP  other „„.i 

Pacific  halibut,  metric  Ions: 


DAP  flatfish... 


40,000 

150,000 

0 

10.000 

100,000 

700,000 

0 

200,000 


825,000 

300.000 

50,000 

1.825,000 


Primafy  Pacific 
HattMit 

660 


Secondary 
Pacitic  Halibut 
600 
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Table  3.— Proposed  1992  Prohibited  Species  Catch  ABowances— Continued 

Fisheries 

Zonel 

Zorw2 

Zones  1+2H 
BSAI-«nde 

DAP  rocksote 

006 

166 
2.887 

1,100 

DAP  tiirtio' 

200 

RAP  other        

3.233 

Pacific  hemng,  metric  tons: 

Midwrater  pollock 

DAP  flatfish „. 

DAP  rocksote 

DAP  turbot 

DAP  other 


87S 

12 

0 

125 

238 


The  proposed  1.230  mt  Pacific  herring 
PSC  limit  is  proposed  to  be  apportioned 
to  fisheries  in  the  same  relative 
proportion  as  the  1991  Pacific  herring 
PSC  limit.  The  apportionments  of  the 
1991  Pacific  herring  PSC  limit  were 
specified  in  the  final  rule  that 
implemented  Amendment  16a  (56  FR 
32984;  )uly  18, 1991).  Zero  amounts  of 
Pacific  herring  are  allocated  to  the 
rocksote  fishery.  This  bycatch 
allowance,  therefore,  would  prohibit 
directed  Ashing  for  rocksole  in  the 


Herring  Savings  Areas  during  1992. 
Exclusion  of  the  rocksole  fishery  from 
the  Herring  Savings  Areas  is  not 
perceived  to  be  a  problem  by  the 
Council  because  this  fishery  is  not 
normally  conducted  in  these  areas. 

Prohibited  species  bycatch 
allowances  for  Pacific  herring  and  the 
seasonal  apportionment  of  those 
allowances  may  be  subject  to  change  at 
the  December  1991  Council  meeting 
pending  public  comment.  Council  action 
on  the  proposed  regulatory  amendment. 


year-to-date  information  on  bycatch 
performance,  and  updated  information 
on  anticipated  fishing  patterns  in  1992. 

Regulations  at  S  675.20(a)(7)(i)  also 
require  that  one-fourth  of  each  proposed 
PSC  allowance  be  made  available  on  an 
interim  basis  for  harvest  at  the 
beginning  of  the  fishing  year  until 
superseded  by  final  notice  of  initial 
specifications.  The  interim  PSC 
allowances  are  given  in  Table  4. 


Tabi^  4.— Interim  1992  Prohibited  Species  Catch  Auowances  ^ 


Zonal  Zons2  Zonm^■¥2H        BSAMnUs 


Red  king  crab,  number  ol  animals: 

DAP  flatfish 

DAP  rocksote 

DAP  turtot 

OAPotMr. 


.  bainS  Tanner  Onb,  number  oi  animali. 

OAP  latfish 

DAP  rocksole 


DAPturbol. 
DAP  other.. 


Pacific  Halibut  metric  tons: 


10,000 

37,500 

0 

2,500 

25,000 

175,000 

0 

60,000 


206,250 
75.000 
12,500 

456.250 


OAP  lattish 

DAP  rocksole 

DAP  turtMl 

DAP  other 

Pacific  Herring,  metric  tons: 

IMiMater  poNock 

DAP  Oatfish 

DAP  rocksole 

DAP  turt»t 

DAP  other 

■  Amourtts  are  25  percent  of  those  In  Table  3. 


RacMc 


166 

227 

41 

667 


S60ondBfy 


ao6 

275 

58 

808 

218 


31 
60 


Groundfish  PSC  Limit 

No  PSC  hmits  for  groundfish  species 
are  specified  in  this  notice.  Authority  to 
specify  annual  PSC  limits  for  groundfish 
species  or  species  groups  for  which  the 
TAC  can  be  completely  harvested  by 
domestic  fisheries  is  provided  at 
S  675.20(a)(6).  In  practice,  these  PSC 
limits  apply  only  to  JVP  or  TALFF 
fisheries  for  species  that  have  a  zero  JVP 
or  TALFF  apportionment.  At  this  time. 


no  groundfish  are  proposed  to  be 
allocated  to  either  JVP  or  TALFF  and 
specifications  of  groundfish  PSC  limits 
are  unnecessary. 

Sabiefish  Gear  Allocation 

Regulations  under  S  675.24(c](l] 
require  that  sablefish  TACs  for  the  BSAI 
subareas  be  divided  between  trawl  and 
hook-and-line/pot  gear  fisheries.  Gear 
allocations  of  TACs  are  specified  in  the 
following  proportions: 


Bering  Sea  subarea:  trawl  gear — SO 
percent;  hook-and-line/pot  gear — 50 
percent,  and  i 

Aleutian  Islands  subarea:  trawl  ' 

gear — 25  percent;  hook-and-line/pot 
gear — 75  percent.  i 

If  the  specifications  in  Table  1  are 
adopted  for  the  1992  fishing  year.  { 

proposed  trawl  gear  and  hook-and-line/ 
pot  gear  allocations  of  sablefish  in  each 
subarea  are  listed  in  Table  5. 
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Table  5.— Proposed  Gear  Shares  of  Sablefish  TAC 


Subarea 


Bering  Sea 

Bering  Sea  

Aleutian  Islands 

Aleutian  Islands 


Gear 


Trawl 

Hook-and-line/pol  gear.. 

Trawl 

Hook-and.1ina/pol  gear. 


TAC 


50 
50 
25 

75 


Shvsof 
TAC  (ml) 


1,550 

1,550 

800 

2,400 


^hveoi 
rrAC(mt)' 


1,317 

1.317 

680 

2,040 


'  Initjal  TAC  (ITAC)  =  0.85  of  TAC.  rounded  to  the  nearest  whole  mt;  0.15  of  TAC  is  apportnnad  to  reserve.  The  turn  of  both  ITAC 
equal  to  the  ITAC  lor  that  subarea  in  Table  1. 


gear  shares  in  a  subarea  is 


Delay  of  the  1992  Fishing  Seasoo 

The  Council  has  recommended  that 
the  start  of  the  1992  fishing  season  for 
vessels  using  trawl  gear  be  delayed  until 
January  20, 1992.  Directed  fishing  for 
yellowfin  sole,  "other  flatfish." 
Greenland  turbot,  and  arrowtooth 
flounder  will  continue  to  be  delayed 
until  May  1, 1992,  as  set  forth  under 
regulations  at  675.23(c).  Under  the  rule 
recommended  by  the  Council,  vessels 
using  other  than  trawl  gear  could 
commence  fishing  on  January  1, 1992. 
The  delay  of  the  trawl  fisheries  is 
intended  to  reduce  the  possibility  of 
high  bycatch  amounts  of  Pacific  halibut 
and  chinook  salmon  during  the  first  part 
of  the  fishing  year. 

Other  Matters 

This  action  is  authorized  under  SO 
CFR  611 .93(b)  and  675.20.  complies  with 
Executive  Order  12291,  and  is  covered 
by  the  regulatory  flexibility  analysis 
prepared  for  the  implementing 
regulations. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries.  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  November  14. 1991. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doa  91-27898  Filed  11-15-91;  11:52  am) 

BILLING  CODE  3S1»-22-ll 

50  CFR  Part  652 

I  Docket  No.  91 1 180-1280] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  proposed  1992  fishing 
quotas. 


summary:  NMFS  issues  this  notice  of 
proposed  quotas  for  the  Atlantic  surf 
clam  and  ocean  quahog  fisheries  for 
1992.  These  quotas  were  selected  from  a 
range  defined  as  optimum  yield  (OY)  for 
each  fishery.  The  intended  effect  of  this 
action  is  to  establish  allowable  harvests 
of  surf  clams  and  ocean  quahogs  from 
the  exclusive  economic  zone  in  1992. 
DATES:  Public  comments  must  be 
received  on  or  before  December  16, 
1991. 

ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  Analysis 
and  Recommendations  are  available 
from  John  C.  Bryson.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council,  room  2115.  Federal  Building. 
300  South  New  Street.  Dover,  DE  19901. 
Send  comments  on  the  proposed  1992 
fishing  quotas  to  Richard  B.  Roe. 
Regional  Director,  Northeast  Region. 
NMFS,  One  Blackburn  Circle, 
Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope,  "Comments — 
1992  Surf  Clam  and  Ocean  Quahog 
Specifications." 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin  (Resource  Policy  Analyst) 
508-281-9104. 

supplementary  information:  The 

Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council  (Council),  to 
specify  quotas  for  surf  clams  and  ocean 
quahogs  on  an  annual  basis  from  within 
ranges  that  have  been  identified  as  an 
OY  for  each  fishery. 

For  surf  clams,  the  quota  must  fall 
within  the  range  of  1.85  million  bushels 
and  3.40  million  bushels.  For  ocean 
quahogs,  the  quota  must  fall  within  the 
range  of  4.00  million  bushels  and  6.00 
million  bushels. 

In  proposing  the  quotas,  the  Secretary 
considered  the  latest  available  stock 
assessments  prepared  by  NMFS,  data 
reported  by  harvesters  and  processors, 
and  other  relevant  information 
concerning  exploitable  biomass  and 
spawning  biomass,  fishing  mortality 
rates,  stock  recruitment,  projected  effort 
and  catches,  and  areas  closed  to  fishing. 


This  information  was  presented  in  a 
written  report  prepared  by  the  Council 
and  adopted  by  the  Regional  Director. 
Northeast  Region,  NMFS. 

Proposed  quotas  of  2.85  million 
bushels  for  surf  clams  and  5.3  million 
bushels  for  ocean  quahogs  were 
recommended  by  the  Council.  These , 
proposed  quotas  are  identical  to  those 
recommended  by  the  Council  and 
specified  by  the  Secretary  for  the  1991 
fisheries. 

Surf  Clams 

The  1992  proposed  quota  for  surf 
clams  of  2.85  million  bushels  is  identical 
to  the  base  quota  for  the  Mid-Atlantic 
region  and  Nantucket  Shoals  combined 
for  the  years  1986  through  1991.  The 
potential  harvest  of  300,000  bushels  for 
the  George  Bank  Area  (i.e.,  base  quota 
in  those  years  for  this  area)  was  not 
added  to  this  proposed  quota  on  the 
assumption  that  the  area  east  of  60* 
west  longitude  will  be  closed  for  fising 
in  1992  due  to  the  danger  of  paralytic 
shellfish  poisoning.  Under  the  current 
FMP.  the  Mid-Atlantic.  Nantucket 
Shoals,  and  Georges  Banks  Areas  are 
combined.  Therefore,  the  300,000 
bushels  could  be  taken  in  the  areas  west 
of  69°  west  longitude.  However,  with  the 
decline  in  abundance  of  surf  clams  in 
the  Mid-Atlantic  Area  and  the  absence 
of  a  significant  year  class  since  1976  off 
New  Jersey  and  1977  ofl'  Delmarva, 
conservation  of  the  resource  is  best 
served  by  maintaining  the  current  quota 
of  2.85  million  bushels. 

Ocean  Quahogs 

The  1992  proposed  quota  for  ocean 
quahogs  is  5.3  million  bushels.  Since 
only  two  percent  of  the  minimum 
biomass  estimate  is  removed  each  year, 
this  level  of  quota  is  conservative  in 
regard  to  biological  restrictions. 
However,  the  heavy  concentration  of  the 
active  fishery  and  the  subsequent 
decrease  of  catch  per  unit  of  effort  on 
the  southern  10  percent  of  the  resource 
caused  the  Council  to  recommend  this 
level  of  quota. 

In  addition,  the  Council  believes  the 
allowance  of  an  increased  quota  would 
cause  disriipUons  to  the  quahog  market. 
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thereby  causing  disruptions  to  the  4f 

flshery  at  a  time  when  a  new 

management  regime  (individual 

transferable  quotas)  has  been  put  into 

place. 

The  proposed  quotas  for  the  1992 
Atlantic  surf  clam  and  ocean  quahog 
flsheries  are  as  follows: 

1992  Proposed  Surf  Clam/Ocean 
Quahog  Quotas 


56538 


Notices 


Fishery 

1992  Inai 
quotas  (in 
buslMis) 

Surf  d»n . .„ 

Oc«an  quahog 

2.850.000 
5,300000 

Other  Matters 

This  action  is  taken  under  authority  of 
50  CFR  652.21  and  in  compliance  with 
E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  Noveml)er  14, 1991. 
Samuel  W.  McKaen, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

jFR  Doc  91-27859  Filed  11-14-91;  5«J  p.m.J 
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DEPARTMENT  OF  AQRICULTURE 

General  Conferenoe  CommHtee  of  the 
Nationn  Poultry  Improvement  Ptenj 
Renewal 

AOENCY:  U.S.  Department  of  Agriculture, 
USDA. 

ACTION:  Notice  of  renewal  of  the 
General  Conference  Conunlttee  of  the 
National  Poultry  Improvement  Plan. 

summary:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has  renewed 
the  General  Conference  Committee  of 
the  National  Poultry  Improvement  Plan 
(Committee]  for  a  2-year  period.  The 
Secretary  has  determined  that  the 
Committee  is  in  the  public  interest 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Andrew  Rhorer,  National 
Coordinator,  National  Poultry 
Improvement  Plan,  VS,  APHIS,  USDA, 
room  770,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782  (301)  43ft- 
7679. 

SUPPLEMENTARY  INFORMATION:  We  are 

giving  notice  that  the  Secretary  of 
Agriculture  has  renewed  the  General 
Conference  Committee  of  the  National 
Poultry  Improvement  Plan  for  a  2-year 
period  The  purpose  of  this  Coounittee  is 
to  maintain  and  ensure  industry 
involvement  in  Federal  administration 
of  matters  pertaining  to  poultry  health. 

There  are  7  members  on  the 
Committee  with  4-year  staggered  terms. 
This  Committee  differs  somewhat  from 
other  Advisory  Committees  in  the 
selection  process  and  composition  of  Its 
membership.  The  poultry  industry  elects 
the  member%to  the  Committee.  The 
members  represent  six  geographic  areas 
with  one  member-at-large.  The 
membership  is  not  subject  to  USDA 
review,  and  a  formal  request  for 
nominations  for  membership  is  not 
published  in  the  Federal  Register. 


Done  in  Washington.  DC  this  7th  day  of 
November  1991. 

GhariesK.Hthy, 

Associate  Deputy  Secretary. 

[FR  Doc  91-27922  Filed  11-19-91:  MS  am] 
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Farmers  Home  Administration 

Notica  of  AvallaMlity  of  Housing 
Funds 

AQCNCV:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice. 

summary:  The  Farmers  Home 

Administration  (FmHA)  announces  the 
availability  of  housing  funds  for  Fiscal 
Year  (FY)  1992.  This  action  is  taken  due 
to  legislation  which  requires  that  FmHA 
publish  in  the  Federd  Register  notice  of 
the  availability  of  any  housing 
assistance.  The  intended  effect  is  to 
comply  with  Public  Law  101-235  and 
make  the  public  aware  of  housing  funds 
available  through  FmHA. 
DATES:  November  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
David  J.  Villano,  Chief,  Rural  Rental 
Housing  Branch,  Multi-Family  Housing 
Processing  Division.  FmHA.  USDA, 
room  5337,  South  Agriculture  Building. 
Washington.  DC  20250,  telephone  (202) 
382-1608  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 
10.405    Farm  Labor  Housing  Loans  and 

Grants 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10.415    Rural  Rental  Housing  Loans 
10.417    Very  Low  Income  Housing 

Repair  Loans  and  Grants 
10.420    Rural  Self-Help  Housing 

Technical  Assistance  Grants 
10.427    Rural  Rental  Assistance 

Payments 
10.433    Housing  Preservation  Grants 

Discussion  of  Notice 

7  CFR,  part  1940,  subpart  L  contains 
the  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds."  The  following  guidance  has 
been  provided  to  FmHA  field  offices  on 
Fiscal  Year  1992  appropriations  and 


access  to  funds.  The  guidance  Is 
separated  between  assistance  available 
in  our  Multi  and  Single  Family  Housing 
Programs: 

MuU-Family  Housing  (MFH) 

/.  General 

A.  This  provides  MFH  aDocations 
available  to  individual  States  for  Fiscal 
Year  (FY)  1992.  Allocation  computations 
have  been  performed  in  accordance 
with  SS  1940.575, 1940.576,  and  1940.578 
of  subpart  L  of  part  1940  of  this  chapter. 
Th'>  transition  formula  is  not  used. 

B.  State  Directors  are  encouraged  to 
notify  nonprofit  and  public  housing 
agencies  of  the  availability  of  MFH  loan 
and  grant  funds. 

C.  MFH  loan  and  grant  levels 
authorized  for  FY  92  are  as  follows: 


Section     515     Rural     Rental 

Housing  (RRH)  Loans — 

$573.900000 

Section  514  Farm  I^bor  Hous- 

ing (FLH)  Loans 

16,900,000 

Section  516  FLH  Grants  (Un- 

obligated prior  year  funds 

will     be     added     to     the 

amount  shown) _— J 

luooaooo 

Section  533  Housing  IVeaenra- 

tion  GranU  (HPG)..    — 

23.ooaooo 

Section    521    Rental    Assist- 

ance: 

RRH  New  Construction 

uaisBAw 

FLH  New  Construction..    _.. 

S.214.000 

D.  MFH  loan  types  not  allocated  to 
States  are: 

1.  Section  514  FLH  Loans.  These  loans 
are  funded  in  accordance  with 

S  1940.579  (a)  of  subpart  L  of  part  1940  of 
this  chapter.  Five  (5)  percent  of  FY  92 
FLH  appropriation  has  been  set  aside 
under  the  Rural  Housing  Targeting  Set 
Aside  (RHTSA)  for  those  counties 
designated  as  underserved  in 
accordance  with  exhibit  C  of  subpart  L 
of  part  1940  of  this  chapter.  Loans  tvithin 
the  State  Director's  approval  authority 
may  be  obligated  on  a  nrst-come.  Hrst- 
served  basis.  Proposals  that  include  FLH 
grant  requests  or  for  loan  amounts  in 
excess  of  the  State  Director's  approval 
authority  are  to  be  submitted  to  the 
Director,  Multi-Family  Housing 
Processing  Division  (MFHPD). 

2.  Section  516  FLH  Grants.  These 
grants  are  funded  in  accordance  with 

1 1940.579  (b)  of  subpart  L  of  part  1940  of 
this  chapter. 
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FY  92  Appropriation 

Grant    carryover    from 

fiscal  years'. 

Reserve  for  Migrant  Farm- 
workers and  the  Rural 
Homeless 


Available  for  FLH  Grants  and 
Technical  Assistance  Con- 
tracts  


$11,000,000 
2.75a371 

2.000.000 


$11,758,371 


3.  Section  516  FLH  Grants  for  Migrant 
Farmworkers  and  the  Rural  Homeless. 
Funds  have  been  administratively 
reserved  until  June  30. 1992.  for 
applicants  for  proposed  housing  under 
existing  regulations  to  serve  the  dual 
population  of  migrant  farmworkers  and 
the  homeless. 

State  Directors  and  District  Directors 
are  encouraged  to  promote  the  concept 
of  dual  purpose  housing  in  partnership 
with  State  or  local  nonprofit  community 
service  agencies  in  agricidtural  market 
areas  for  migrant  farmworkers  and 
homeless  individuals  and  their  families. 
Project  demand  must  be  based  primarily 
on  the  need  for  migrant  farmworker 
housing  and  feasibility  can  be  based  on 
90  percent  grant  and  100  percent  Rental 
Assistance.  Proposals  and  discussions 
for  this  dual  use  housing  should 
consider  very  basic  yet  durable 
structures  that  can  be  either  built  new  or 
purchased  and  rehabilitated.  All 
proposals  should  be  considered  and 
further  information  may  be  obtained  by 
contacting  the  Multiple  Housing 
Processing  Division.  Special  Authorities 
Branch. 

4.  Section  516  Grants  for  Technical 
Assistance  (TA)  Contracts.  The  funding 
availability  for  TA  Contracts  is  based 
on  the  grant  appropriation.  TA  is 
available  for  the  development  of  labor 
housing  exclusively  for  farmworkers 
and  may  also  be  used  in  those  unique 
agricultural  markets  where  there  is  a 
homeless  population.  More  information 
may  be  obtained  by  contacting  the 
Multiple  Housing  I^cessing  Division, 
Special  Authorities  Branch.  The  Agency 
plans  to  solicit  for  contract  proposals 
later  in  the  fiscal  year  for  FY  93  TA 
contracts. 

5.  Rental  Assistance  for  Farm  Labor 
Housing — New  Construction.  This  RA  is 
held  in  a  National  Office  reserve  for  use 
with  concurrent  loan  and  grant 
applications  in  accordance  with 
paragraph  IIB6b(ii]B. 

//.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  subpart  L  of  part  1940  of  this 
chapter.  The  funds  distributed  to  each 
State  for  a  particular  quarter  may 
exceed  the  funds  available  nationally 


for  all  States.  Therefore,  if  funds  become 
exhausted  at  the  National  level,  some 
States  will  not  have  access  to  their  full 
distribution  for  the  remainder  of  the 
quarter. 

A.  Section  515  RRH  Funds 

1.  Amount  A  vailable  for  Allocation. 


Total  available 

$573,900,000 

Less  15  percent  reserve 

86.065.000 

Less  base  allocation 

3,006,000 

Less    administrative    alloca- 
tion  

3.500  000 

Basic  formula  amount 

$481  309  000 

2.  Base  allocation.  The  base 
allocation  is  an  amount  above  the 
computed  formula  amount  sufficient  for 
each  State  to  fund  two  24-unit  projects, 
based  upon  FY  91  loan  activity.  Regions 
that  receive  administrative  alocations 
do  not  receive  base  allocations. 

3.  Administrative  allocation.  The 
regions  of  the  Western  Pacific  Areas 
and  Virgin  Islands  are  allocated 
$1,750,000  each  which  is  the  equivalent 
of  24-unit  projects,  based  upon  FY  91 
loan  activity. 

4.  Nonprofit  Set  Aside  (NPSAJ.  Nine 
(9)  percent  of  each  States'  FY  92 
allocation  has  been  set  aside  in  the 
National  O^ice  for  certain  nonprofit 
applicants.  These  funds  have  been 
deducted  from  the  State  distributions. 
See  exhibit  B  of  subpart  L  of  part  1940  of 
this  chapter  for  further  information  on 
theNPSA. 

5.  RHTSA.  Five  (5)  percent  of  FY  92 
RRH  appropriation  has  been  set  aside 
for  those  counties  designated  as 
underser\'ed.  These  funds  will  come 
from  the  National  Office  reserve.  See 
exhibit  C  of  subpart  L  of  Part  1940  of 
this  chapter  for  further  information  on 
RHTSA. 

8.  Reserves — a.  State  Office  reserve: 
In  States  which  allocate  funds  to 
Districts,  S  1940.552  (j)  of  subpart  L  of 
part  1940  of  this  chapter  authorizes  the 
State  Director  to  hold  a  reserve.  Such 
reserves,  if  estabUshed,  will  be 
available  only  for  patch-outs, 
subsequent  loans  for  repairs,  transfers 
and  cost  overruns,  leveraging  under 
RHTSA  and  NPSA,  hardships  or 
emergency  situations.  The  State  Director 
will  maintain  records  on  how  State 
Office  reserves  were  utilized,  including 
a  justification  for  each  disbursement. 

b.  National  Office  reserve:  The 
reserve  is  15  percent  of  the  total  funds 
available  and  is  broken  down  as 
follows: 

(i)  General  Reserve:  $22,435,000  in 
general  reserve  funds  have  been  set 
aside  for  subsequent  loans  for  repairs, 
transfers,  patch-outs,  and  emergency  or 


hardship  cases  only  until  June  1, 1992. 
This  amount  has  been  substantially 
reduced  from  previous  fiscal  years.  Only 
limited  funds  may  be  available  for  other 
than  the  above  described  purposes  after 
June  1. 1992.  Further  guidance  on  how  to 
access  reserve  funds  will  be  published 
administratively  prior  to  June  1, 1992. 

(ii)  Designated  Reserves:  (A)  RHTSA. 
$28,650,000  has  been  set  aside  for  those 
counties  designated  as  underserved. 
These  funds  will  be  subject  to  year  end 
pooling  requirements. 

(B)  State  RA:  $10  million  of  the  RRH 
funds  have  been  set  aside  for  States  in 
which  an  active  State  sponsored  RA 
program  is  available.  The  State  RA 
program  must  be  comparable  to  FmHA 
RA.  To  participate  in  this  reserve,  the 
State  Director  should  submit  a  written 
request  with  specific  information  about 
the  State  RA  program:  i.e..  memorandum 
of  understanding,  documentation  from 
the  provider,  etc.  to  the  Director. 
MFHPD.  no  later  than  January  24. 1992. 
Funds  will  be  distributed  to 
participating  States  based  on  a  pro-rata 
share  of  State  RA  units  being  provided. 
These  funds  are  subject  to  year-end 
pooling  requirements. 

(C)  Equity  loans:  $25,000,000  has  been 
set  aside  for  the  equity  loan  prepayment 
incentive  features  described  in  exhibit  E 
to  subpart  B  to  part  1965  of  this  chapter. 
The  funds  will  be  made  available  by 
quarter  as  follows: 

(1)  First  quarter — up  to  40  percent  of 
the  funds  allocated  may  be  used. 

(2)  Second  quarter — up  to  70%  of  the 
funds  available  may  be  used. 

(3)  Third  and  fourth  quarter — the 
balance  of  the  available  funds  may  be 
used.  All  equity  loan  requests  must  be 
forwarded  by  the  State  Director  to  the 
National  Office  for  authorization  using 
FmHA  Form  Letter  1965-B-l.  (available 
in  any  FmHA  office)  and  in  accordance 
with  the  provisions  of  subpart  B  of  part 
1965  of  this  chapter.  Any  requests  that 
exceed  the  quarterly  allocation  will  be 
priortized  for  future  funding  based  on 
the  date  of  receipt  of  FmHA  Form  Letter 
1965-B-l  (available  in  any  FmHA  office) 
in  the  National  Office  from  the  State 
Director. 

(4)  Equity  loan  funds  are  subject  to   I 
year  end  pooling  requirements.  The       I 
amount  and  percentages  of  equity  funds 
available  may  be  changed 
administratively  by  FmHA  based  upon 
use  and/or  need  for  funds. 

7.  Pooling  of  funds — a.  State  Office    I 
pooling.  In  States  which  allocate  funds 
to  Districts,  States  are  not  authorized  to 
pool  unobligated  funds  prior  to  May  1, 
1992. 

b.  National  Office  pooling.  Unused 
RRH  funds  will  be  placed  in  the 
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National  Office  reserve  and  will  be 
made  available  administratively.  Year- 
end  pooling  of  all  RRH  fundi  is 
scheduled  for  COB  August  14, 1992. 

8.  Availability  of  the  allocation. 
States  are  authorized  to  approve,  during 
the  first  quarter  of  FY  92.  up  to  40 
percent  of  their  RRH  allocation 
indicated  in  this  exhibit  and  up  to  70 
percent  during  the  second  quarter.  The 
remaining  balances  are  fully  available 
in  the  third  and  fourth  quarters.  In  states 
that  do  not  have  sufficient  funds  to 
obligate  at  least  one  project  during  the 
first  or  second  quarters,  the  State 
Director  may  request  authorization  from 
the  Director,  MFHPD.  to  exceed  the 
designated  percentages.  Patch-outs  may 
be  authorized  from  next  quarter 
allocations,  provided  the  request  does 
not  exceed  30  percent  of  the  total  loan 
obligation.  The  State  Director  may 
authorize  AD-6228  not  to  exceed  150 
percent  of  the  net  annual  aUocation 
available  to  the  State. 

9.  Suballocation  by  the  Stale  Director 
Funds  may  be  suballocated  to  District 
Offices,  at  the  discretion  of  the  State 
Director,  in  accordance  with  \  1940.552 
(j)  of  subpart  L  of  part  1940  of  this 
diapter. 

B.  Rental  Assistance 

1.  Valuation  of  New  Constrvction  RA. 
A  total  of  $128,158,000  is  available  for 
RRH  new  construction  RA  and 
$5,214,000  for  FLH  new  construction  RA. 
This  equates  to  an  estimated  12.763 
units  for  the  RRH  and  FLH  loan 
programs.  To  determine  the  number  of 
RA  units  available  nationwide,  a 
national  weighted  average  of  $10,450 
was  utilized  for  new  construction  RA. 
All  RA  units  held  in  the  reserves  are 
estimated,  based  on  the  national 
average. 

2.  Estimated  units  available  for 
allocation. 


Estimated  total  untts  available 

LH „ „ 

KKH ••••••••■•••••4m  •■•••••« « ••••*•• 

NPSA 

Less  RRH  resefve ..~ ................. 

Less  RRH  base  allocation 

Less  RRH  administrative  allocation.. 

Basic  RRH  formula  amount 


12.783 

409 

12.284 

800 

1.226 

66 

70 


10,012 


3.  Base  allocation.  The  base 
allocation  is  an  amount  above  the 
computed  formula  sufficient  for  each 
State  to  receive  35  units  of  ilA  to  assist 
at  least  two  RRH  projects  with  an 
average  amount  of  RA. 

4.  Administrative  allocation.  The 
regions  of  the  Western  Pacific  Areas 
and  the  Virgin  Islands  are  each 
allocated  35  units  of  RA  to  assist  at  least 


two  RRH  projects  with  an  average 
amount  of  RA. 

5.  NPSA.  900  units  of  new  construction 
RA  have  been  set  aside  in  the  National 
Office  for  certain  nonprofit  applicants. 
See  exhibit  B  of  subpart  L  of  part  1940  of 
this  chapter  for  further  information  on 
theNPSA. 

6.  Reserves.  The  National  Office 
reserve  has  been  reduced  to  allocate 
more  RA  to  States. 

a.  State  Office  reserve:  In  states 
which  allocate  funds  and  RA  to  districts, 
1 1940.552(j)  authorizes  the  State 
Director  to  hold  a  reserve.  Such 
reserves,  if  established,  will  be  limited 
only  to  patch-outs  and  leveraging  under 
the  RHTSA.  NPSA.  hardships  or 
emergency  situations.  The  State  Director 
will  maintain  records  on  how  the  State 
Office  reserves  are  utilized.  Including  a 
justification  for  each  disbursement 

b.  National  Office  reserve:  A  reserve 
of  1.226  units  is  being  held  for  RRH. 
which  includes  800  units  for  the  RHTSA. 
The  499  units  of  RA  for  FLH  are  also 
held  in  a  separate  reserve.  The  reserve 
is  broken  down  as  follows: 

(i)  General  RRH  Reserve.  426  uniU  of 
RA  have  been  reserved.  Except  for 
patch-outs,  hardships  or  emergency 
situations,  or  additional  units  needed  to 
assist  a  state  in  utilizing  its  full 
allocation  of  funds,  RA  units  may  not  be 
requested  until  June  1. 1992.  Further 
guidance  on  how  to  access  reserve  RA 
will  be  published  administratively  prior 
to  June  1, 1992. 

(ii)  Designated  reserves— {A)  RHTSA: 
800  units  of  RA  have  been  reserved 
under  a  targeting  set  aside  program  for 
those  counties  designated  as 
underserved.  Further  guidance  on 
accessing  this  reserve  will  be  provided 
at  a  later  date. 

(B)  FLH.  The  499  RA  uniU  for  Labor 
Housing  (LH)  new  construction  are 
being  retained  in  a  separate  LH  reserve. 
Written  requests  for  the  LH  reserve  may 
be  made  by  State  Directors  in 
conjunction  with  LH  loan  and  grant 
requests,  on  a  case-by-case  basis,  to  the 
Director,  MFHPD, 

7.  Pooling  ofRA—*.  State  Office 
pooling.  In  states  which  allocate  RA  to 
districts,  states  are  not  authorized  to 
pool  unobligated  RA  prior  to  May  1, 
1992. 

b.  National  Office  pooling.  Unused 
RA  units  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administratively.  Year-end 
pooling  of  RA  for  RRH  is  scheduled  for 
COB  August  14, 1992. 

8.  Availability  of  the  allocation. 
States  are  authorized  to  approve,  during 
the  first  quarter,  up  to  40  percent  of  their 
RA  allocation  indicated  in  this  Exhibit 
and  up  to  70  percent  during  the  second 


quarter.  The  remaining  balances  are 
fully  available  in  the  third  and  fourth 
quarters.  In  States  that  do  not  have 
sufficient  RA  for  at  least  one  project 
during  the  first  and  second  quarters,  the 
State  Director  may  request  authorization 
from  the  Director,  MFHPD,  to  exceed  the 
designated  percentages.  Patch-outs  may 
be  authorized  from  next  quarter 
allotments  provided  the  request  does 
not  exceed  30  percent  of  the  total  RA 
obligation.  The  market  should  determine 
the  need  for  the  number  of  RA  units 
assigned  to  a  project  keeping  in  mind 
that  at  least  95  percent  of  the  new 
construction  RA  assigned  to  a  complex 
must  be  made  available  to  serve  very- 
low  income  tenants,  as  established  in 
S  1944.215  (f)  (3)  of  subpart  E  of  part 
1944  of  this  chapter.  State  Directors  may 
authorize  AD-622s  not  to  exceed  150 
percent  of  the  units  allocated  to  your 
State. 

9.  Suballocation  by  the  State  Director. 
RA  units  may  be  suballocated  to  District 
Offices,  at  the  discretion  to  the  State 
Director,  in  accordance  with  1 1940.552 
(j)  to  subpart  L  of  part  1940  of  this 
chapter. 

10.  Approval  and  obligation  ofRA. 
Loans  will  only  be  obligated  when 
sufficient  RA  to  ensure  market 
feasibility  can  be  obligated  at  the  same 
time.  RA  for  loans  obligated  in  a  prior 
fiscal  year  will  not  be  authorized. 

C.  Section  533  Housing  Preservation 
Grants  (HPG) 

1.  Amount  available  for  allocation. 


Total  available .. 

Less  reaerv* ............... 

Less  base  allocation...-^-.. — 
Less  adminstrative  allocation.. 


Basic  formula  amount.. 


9234100.000 

r30o.ooo 

S.100.000 

0 


Si5.eoaooo 


2.  Base  allocation.  The  base 
allocation  is  equal  to  the  anticipated 
size  of  an  average  one-year  HPG 
proposal  ($100,000)  times  the  number  of 
States  and  regions.  The  regions  of  the 
Western  Pacific  Areas  and  Virgin 
Islands  did  not  receive  base  allocations. 
Fund  requests  in  these  regions  will  be 
considered  from  the  reserve. 

3.  Administrative  allocations.  Not 
used. 

4.  Reserve.  Allocated  funds  must  be 
used  prior  to  requesting  reserve  funds. 
Further  guidance  on  accessing  the 
National  reserve  will  be  published  at  ■ 
later  date. 

5.  Pooling  of  funds.  Funds  in  excess  of 
the  dollar  amount  of  applications  on 
hand  will  be  returned  to  the  National 
Office  reserve  for  redistribution. 
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6.  Availability  of  the  allocation.  HPG 
is  a  competitive  grant  program.  Opening 
and  closing  dates  for  submission  of 
preappiications  will  be  announced  in  the 
Federal  Register.  At  this  time,  it  is 
estimated  that  the  ninety  days 
preapplication  period  should  begin  on 
December  16, 1991.  (This  date  may  be 
revised  as  well  as  the  pooling  date, 
depending  on  the  publication  of  the 
announcement).  Subsequent  to  review 
and  ranking  of  preappiications  and 
submission  of  final  applications.  States 
are  authorized  to  obligate  HPG  requests 
in  amounts  not  to  exceed  those  reflected 
in  this  Notice. 

///.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may.  in  individual  cases,  make 
an  exception  to  any  requirements  herein 
which  are  not  inconsistent  with  the 
authorizing  statute,  if  he/she  Rnds  that 
application  of  such  requirement  would 
adversely  affect  the  interest  of  the 
Government  or  adversely  affect  the 
intent  of  the  authorizing  statute  and/or 
RRH  program  or  result  in  an  undue 
hardship  by  applying  the  requirement. 
The  Administrator,  or  his/her  designee, 
may  exercise  this  authority  upon  the 
request  of  the  State  Director.  Assistant 
Administrator  for  Housing,  or  Director 
of  the  Multi-Family  Housing  Processing 
Division.  The  request  must  be  supported 
by  information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/change  minimum  and 
maximum  fund  usage  from  set  asides 
and/or  the  reserve,  or  restrict 
particpation  in  set  asides  and/or 
reserves. 

IV.  [Reserved] 

V.  [Reserved/ 

Single  Family  Housing  (SFH) 
/.  General 

A.  This  provides  SFH  allocations 
available  to  individual  States  for  Fiscal 
Year  (FY)  1992.  Allocation  computations 
have  been  made  in  accordance  with 

S§  1940.565  through  1940.568  of  subpart 
L  of  part  1940  of  this  chapter.  State 
Directors  will  make  certain  that  this 
subpart  is  implemented  within  his/her 
jurisdiction. 

B.  SFH  loan  and  grant  levels 
authorized  for  FY  92  are  as  follows: 


Nonsubsidized  Funds — (See 

Paragraphs  ICS  and  ICe.) 

Section   502  Guaranteed   RH 

Loans: 

Nonsubsidized  Guarantees.... 

329.500,000 

Subsidized  Guarantees 

0 

Section    504    Housing    Repair 

Loans 

11330000 

Section   504   Housing   Repair 

Grants* 

12.500.000 

Section  524  RH  Site  Loans 

600,000 

Section    523    Land    Develop- 

ment Fund 

500.000 

Section  523  Self-Help  Techni- 

cal Assistance  Grants* 

8,75a000 

Section  509  Compensation  for 

Construction  Defects* 

500,000 

Section  502  Subsidized  Rural 
Housing  (RH)  Loans: 

Very  low-income  Loans 

Low-income  Loans „_.. 


$518,000,000 
777,000.000 


'Unobligated/canceled   fund*   from   prior   fiical 
year(B)  will  be  added  to  the  amount  shown. 

C.  SFH  loan  and  grant  types  not 
allocated  to  States  are  available  on  a 
first-come,  first-served  basis  as  follows: 

1.  Section  523  Self-Help  Technical 
Assistance  Grants.  Before  obligating 
funds,  State  Directors  must  request  in 
writing  and  transmit  by  telefax  to  the 
Special  Programs  Branch.  Single  Family 
Housing  Processing  Division  (SFHPD), 
the  following  information:  name  of 
grantee,  amount  of  obligation  and 
whether  funds  are  for  a 
"predevelopment  agreement". 

2.  Section  523  Land  Development 
Fund.  Before  obligating  loan  funds  for 
any  project,  the  State  Director  must 
request  funding  authority  from  the 
National  Office  (SFHPD). 

3.  Section  524  RH  Site  Loans.  Prior  to 
loan  approval,  the  State  Director  must 
request  funding  authority  from  the 
National  office  (SFHPD).  $30,000  (five 
percent)  fo  the  FY  92  appropriation  have 
been  set  aside  under  RHTSA. 

4.  Section  509  Compensation  for 
Construction  Defects.  Prior  to  approval, 
the  State  Director  must  request  and 
receive  written  funding  authority  from 
the  National  Office,  Single  Family 
Housing  Servicing  and  Property 
Management  Division  (SFHSPMD). 

5.  Section  502  Nonsubsidized  Funds 
(loan  making),  a.  An  initial  amount  of 
$25  million  has  been  set  aside  from  the 
National  Office  Section  502  reserve  for 
nonsubsidized  loans  for  loan  making 
other  than  servicing  actions.  These 
funds  can  be  increased  or  decreased  at 
the  discretion  of  the  National  Office, 
based  on  need  and  the  projected 
availability  of  unobligated  funds.  Each 
State  will  be  given  an  initial  distribution 
of  $400,000  and  additional  funds  can  be 
requested  by  contacting  the  National 
Office  (SFHPD). 

b.  These  funds  are  only  for  very  low- 
and  low-income  applicants  who  are 
otherwise  eligible  for  assistance,  but 
based  on  the  amount  of  the  loan 
requested,  the  interest  credit  assistance 


formula  results  in  no  interest  credit.       | 
These  funds  are  to  be  used  for  loans  on 
new  or  existing  construction  not 
currently  financed  or  ownec^by  FmHA. 

6.  Section  502  Nonsubsidized  Funds 
(loan  servicing),  a.  An  initial  amount  of 
$25  million  has  been  set  aside  from  the 
National  Office  section  502  reserve  for 
nonsubsidized  loans  for  servicing 
actions.  These  funds  can  be  increased  or 
decreased  at  the  discretion  of  the  { 

National  Office,  based  on  need  and  the 
projected  availability  of  unobligated 
funds.  Each  State  will  be  given  an  initial 
distribution  of  $400,000  and  additional 
funds  can  be  requested  by  contacting     | 
the  National  Office  (SFHPD).  ' 

b.  These  funds  will  be  used  only  for 
subsequent  loans  on  properties  currently 
financed  with  FmHA  loan  funds.  Loans 
to  above-moderate  income  families  or 
persons  are  not  authorized.  Loans  to       i 
very  low-,  low-,  and  moderate-income    I 
applicants/borrowers  who  do  not 
qualify  for  interest  credit  assistance  are 
authorized  only  for  the  following 
purposes: 

(i)  Subsequent  loans  for  repair  and 
rehabilitation. 

(ii)  The  subsequent  loan  part  only  (i.e.« 
repair  or  rehabilitation  or  the  payment 
of  equity)  in  connection  with  transfers 
by  assumption  or  credit  sales. 

D.  Deferred  Mortgage  Payment 
Demonstration.  1.  The  Deferred 
Mortgage  Payment  Demonstration  ! 

program  has  the  authority  to  use  up  to 
$35  million  in  section  502  funds  in  Fiscal 
Year  92.  These  funds  are  available  for 
loans  and  credit  sales.  Each  State  will 
be  given  an  initial  authority  to  use 
$500,000  for  these  purposes  under  the 
deferred  mortgage  program.  Additional 
authority  for  the  deferred  mortgage         i 
program  may  be  requested  based  on 
need  and  subject  to  availability  by 
contacting  the  National  Office  (SFHPD). 
New  loans  obligated  will  go  against  the 
State's  very  low-income  allocation.         , 

//.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  this  subpart.  The  funds 
distributed  to  each  State  for  a  particular 
quarter  may  exceed  the  funds  available 
nationally  for  all  States.  Therefore,  if 
funds  become  exhausted  at  the  national 
level,  some  States  will  not  have  access 
to  their  full  distribution  for  the 
remainder  of  the  quarter. 

A.  Section  502  Nonsubsidized 
Garanteed  RH  Loans.  See  1 1940.563  of 
subpart  L  of  part  1940  of  this  chapter. 

1.  Amount  available  for  allocation. 


Total  Available 

Less  National  Office  Reserve 


S329,SOO.0O0 
16.475,000 
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Less  Base  Allocation 

Less  Administrative  Ailoca- 
llon „ „ 

846,000 
2,000,000 

Basic  Formula  Amount 

$310,179,000 

2.  Basic  formula  criteria,  data  source, 
and  weight.  See  1 1940.563(b)  of  subpart 
L  of  part  1940  of  this  chapter.  Data 
derived  from  the  1980  U.S.  Census  was 
provided  to  each  State  by  National 
Office  unnumbered  memorandum  dated 
November  2. 1983  (available  in  any 
FmHA  State  Office).  This  data  is 
supplemented  by  the  list  by  county  of 
rural  population  (places  under  2,500 
population)  provided  in  unnumbered 
memorandum  dated  August  6, 1985 
(available  in  anv  FmHA  State  Office). 

3.  Transition  formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  allocation.  The  base 
allocation  is  an  amount,  if  any,  above 
the  computed  formula  allocation 
necessary  for  each  State  to  receive  • 
total  allocation  sufficient  to  run  a  viable 
program  (at  least  $1,000,000). 

5.  Administrative  Allocation.  The 
regions  of  the  Virgin  Islands  and  the 
Western  Pacific  Areas  receive  an 
administrative  allocation. 

6.  Reserve.  Requests  for  National 
Office  reserve  funds  will  be  considered 
on  a  first-come,  first-served  basis  and 
should  be  submitted  via  telefax  by  the 
State  Director  to  the  National  Office 
(SFHPD). 

7.  Pooling  of  funds.  No  mid-year 
pooling  is  anticipated.  Year-end  pooling 
is  tentatively  scheduled  for  close  of 
business  August  14. 1992. 

6.  Availability  of  the  allocation.  100 
percent  of  each  State's  allocation  will  be 
available,  subject  to  quarterly 
limitations  at  the  National  level  and 
year-end  pooling. 

9.  Suballocation  by  the  State  Director. 
The  State  Director  will  retain  these 
funds  at  the  State  O^ice  level.  Funds 
will  not  be  suballocated  to  District  or 
County  Offices.  Each  State  Director  may 
set  aside  up  to  SO  percent  of  the  State's 
allocation  for  specific  lender  requests. 
Funds  which  are  set  aside  will  be  made 
available  to  lenders  as  follows: 

a.  The  lender  must  make  a  request  to 
the  State  Director  for  a  block  of  funds. 

b.  The  lender  must  demonstrate  the 
ability  to  correctly  process  the  requested 
volume  of  loan  funds  before  July  1, 1992. 

c.  If  the  lender  is  not  showing 
satisfactory  progress  in  use  of  its  set 
aside  funds,  the  State  Director  may 
recapture  these  funds  prior  to  July  1, 
1992,  by  giving  the  lender  SO^ays 
advance  notice. 

d.  Funds  will  be  set  aside  on  a  first- 
come,  first-served  basis.  No  lender  may 


receive  more  than  50  percent  of  the  total 
funds  set  aside  in  the  State. 

B.  Section  502  Subsidized  Rural 
Housing  Loans.  See  {  1940.565  of 
subpart  L  of  part  1940  of  this  chapter. 

1.  Amount  available  for  allocation. 


Total  Available „ 

Less  General  Reserve _......, 

Less  Designated  Reserves 

Less  Administrative  Alloca- 
tion  


Basic  Formula  Amount.. 


$1,295,000,000 

67,466,000 

124.750,000 

7.778,000 


$1,005,003,000 


2.  Basic  formula  criteria,  data  source, 
and  weight.  See  §  1940.565(b)  of  subpart 
L  of  part  1940  of  this  chapter.  Data 
derived  from  the  1980  U.S.  Census  was 
provided  to  each  State  by  National 
Office  unnumbered  memorandum  dated 
November  2, 1983  (available  in  any 
FmHA  State  Office).  This  data, 
supplemented  by  the  hst  by  county  of 
rural  population  (places  under  2.500 
population)  provided  in  unnumbered 
memorandum  dated  August  6. 1985 
(available  in  any  FmHA  State  Office), 
must  be  used  to  suballocate  funds  to 
District  Offices. 

3.  Transition  formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  The 
regions  of  the  Virgin  Islands  and  the 
Western  Pacific  Areas  receives  an 
administrative  allocation. 

6.  Reserve — a.  State  Office  Reserve. 
State  Directors  will  maintain  sufficient 
funds  in  the  State  Office  reserve  only  to 
fund  loan  types  described  in 

8  1944.2e(b)(2)  (i)  and  (ii)  of  subpart  A  of 
part  1944  of  this  chapter.  The  State 
Director  will  maintain  records  on  how 
State  Offlce  reserves  were  utilized, 
including  a  justification  for  each 
hardship  case  disbursement.  Each  State 
Director  must  establish  management 
controls  to  make  certain  that  loans  are 
not  processed  to  the  point  of  approval 
unless  allocated  funds  are  available  or 
prior  approval  has  been  received  for 
sufficient  National  Office  reserve  funds 
to  obligate  the  loans. 

b.  National  Office  Reserve — (i) 
General  Reserve.  Use  of  these  reserve 
funds  will  be  limited  to: 

(A)  Providing  funds  to  States  to 
handJe  unforeseen  circumstances  which 
cannot  be  funded  with  the  State's 
available  allocation.  Reserve  requests 
should  be  submitted  via  telefax  by  State 
Directors  to  the  National  Office 
(SFHPD),  on  a  case  by  case  basis,  level, 
and  advance  from  the  formula  allocation 
for  the  next  quarter  may  also  be 


requested.  Based  upon  need  and 
projected  availability  of  unobligated 
funds,  the  Administrator  reserves  the 
right  to  permit  expanded  access  to  funds 
from  the  National  Office  without  notice 
in  the  Federal  Register. 

(B)  Matching  funds  for  States  with 
approved  mutual  self-help  housing 
grants.  Subject  to  the  availability  of 
general  reserve  funds,  matching  funds 
may  be  requested  on  the  basis  of  two 
dollars  of  National  Office  reserve  funds 
for  each  dollar  of  State  allocated  section 

502  RH  funds  used  to  assist  participating 
self-help  families.  Funds  are  to  be 
requested  for  the  participating  families 
at  the  time  of  loan  approval.  Requests 
for  these  funds  should  be  submitted  in 
writing  by  State  Directors  to  the 
National  Office  (SFHPD)  and  include  the 
name  and  case  number  of  the 
applicants,  total  loan  amount(s),  amount 
of  State  contribution,  amount  requested 
from  the  National  Office  reserve,  and 
applicant  income  category  (very  low-or 
low-income). 

(ii)  Designated  reserves — (A)  Section 

503  Nonsubsidized  Funds  (loan  making). 
See  paragraph  ICS. 

(B)  Section  502  Nonsubsidized  Funds 
(loan  servicing).  See  paragraph  ID6. 

(C)  RHTSA.  $64,750,000  (five  percent) 
of  the  FY  92  section  503  appropriation 
have  been  set  aside  for  RhTTSA. 

(D)  Demonstration  Housing  Program. 
$10  million  of  section  503  RH  Funds 
have  been  set  aside  for  the 
demonstration  housing  program  and  will 
be  designated  on  a  project-by-project 
basis.  Designated  funds  will  be  allotted 
60  percent  for  low-income  and  40 
percent  for  very  low-income.  All  funds 
are  subject  to  the  pooling  requirements 
of  subpart  L  of  part  1940  of  this  chapter. 

7.  Pooling  of  funds — (a)  State  Office 
pooling.  If  pooling  is  conducted  within  a 
State,  It  must  not  take  place  more  than 
15  calendar  days  prior  to  the  end  of  the 
first,  second  and/or  third  quarter.  If 
fourth  quarter  pooling  is  conducted 
within  a  State,  it  must  not  take  place 
more  than  15  calendar  days  prior  to  the 
National  Office  year-end  pooling  date. 
These  pooled  funds  may  be 
redistributed  by  the  State  Director 
provided  the  State  Director  has 
determined  that  the  pooled  funds  could 
not  be  used  in  the  District/County 
Offices  receiving  the  funds  allocated  in 
accordance  with  this  subpart.  This 
determination  will:  (1)  Be  in  writing,  (2) 
be  filed  in  the  State  Office  and  (3) 
include  a  statement  that  all  appropriate 
efforts  were  made  to  use  the  funds  as 
allocated. 

(b)  National  Office  pooling.  No  mid- 
year pooling  is  anticipated.  Year-end 
pooling  is  tentatively  scheduled  for 
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close  of  business  August  14. 1992. 
Pooled  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively. 

ft.  A  vailability  of  the  olJocatioa.  The 
Housing  Act  of  1M9.  as  amended, 
provides  that  no  leas  than  40  percent  of 
funds  be  made  available  for  very  low- 
income  section  502  loan  applicants. 
Funds  will  be  distributed  by  quarters  as 
follows:  30  percent  through  the  first 
quarter.  66  percent  through  the  second 
quarter.  95  percent  through  the  third 
quarter,  and  100  perceat  la  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

9.  Suballocatioa  by  the  State  Director. 
The  State  Director  nnist  suballocate  to 
each  District  Office  using  the 
methodology  and  fonnutas  required  by 
this  subpart  The  District  Director  will 
■take  fuiods  available  on  a  first-come, 
first-served  basis  to  att  County  Offices 
in  the  District.  Funds  will  not  be 
-  sabailocated  to  County  Offices  without 
the  prior  written  approval  of  the 
Administrator,  ^k>  County  Oflice  will 
have  its  access  to  fanyla  restricted 
without  the  prior  writtea  apfnt>val  of  the 
Administrator. 

C  Sectiim  50t  Housing  Repair  loans. 
Sec  1 1940.586  o<  subpart  L  of  pert  1940 
of  tfaifrclMpter. 

1.  Amvunt  available  for  aUocadons. 


Tola*  Availabfe 

Less  General  Hiser** 

Less  Designated  KKTSA  Ra^ 

9n.330:a00 

nD>oeo 

SB7A0 

Leaa   AdminialMtiv*  Alloca- 
tion          

27SM0 

Baaie  Fonnula  Ameant 

S».0M.on 

2.  Basic  fornmla  criteria,  data  source 
aad  weight  Data  derived  from  the  1980 
MS.  Genus  was  provided  to  each  State 
by  National  Office  annambeTed 
memoranduai  dated  Noivesiber  2. 1963 
(avaSabie  in  any  PmHA  State  Office). 
This  data  must  be  used  if  funds  are 
suballocated  to  E}istrict  Offices. 

3.  Transition  formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  SUte  Offices. 

4.  Base  allocation.  Not  applicable  for 
Mae  tfais  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administration  allocation.  The 
regions  of  the  Virgin  Islands  and  the^ 
Western  Pacific  Areas  receive  an  ^ 
administrative  allocation. 

t.  Reserve.  Requests  for  National 
Office  reserve  funds  will  be  considered 
on  a  first-come,  first-served  basis  and 
should  be  sobmitted  in  writing  by  tke 


State  Director  to  the  National  Office 
(SFHPD). 

7.  Pooling  of  funds.  No  mid-year 
pooling  is  anticipated.  Year-end  pooling 
is  tentatively  scheduled  for  close  of 
business  August  14. 1992.  The 
Administrator  may  also  pool  part  of  a 
State's  allocation  at  anytime  with  the 
concurrence  of  the  affected  State 
Director.  Pooled  funds  will  be  placed  in 
the  National  Office  reserve  and  will  be 
made  available  administratively. 

8.  A  vailability  of  the  allocation.  Funds 
will  be  distributed  by  quarters  as 
follows:  30  percent  through  the  first 
quarter.  60  percent  through  the  second 
quarter.  90  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date.  States  should  fimit 
requests  for  funds  from,  the  National 
Office  reserve  to  no  more  than  an 
amount  equal  to  the  next  quarter's 
distribution. 

D.  Section  504  Housing  Repair  Grants. 
See  S  194a5B7  of  subpart  L  of  part  1940 
of  this  chapter. 

1.  Amount  available  for  allocations. 


Total  Available -...- 

Less  Generar  Reserve ~ ~ 

Leas  Desfgneled  RlfFSA  Re- 
serve   „ ~ 

Less   A4aMfliatra<iv«    Alloca- 

Basic  Fonnula  Amount , 


$12,500,000 
875,000 

625.600 

3t4M0 


$10888.000 


2.  Basic  formula  criteria,  data  scarce 
and  weight  Data  derived  from  tfw  WSIt 
MS.  Census  was  provided  to  each  State 
Iff  Nation ei  Ofnee  uniiumbei  eif 
memorandvm  defeef  November  ?,  1983 
(available  in  any  ftnHA  State  OffTceJ. 
This  data  mttst  be  tned  tf  funds  are 
suballocated  to  District  Offices. 

3.  Trtmsrtion  formula.  Not  appticabfe 
for  use  Ais  fiscal  year  by  the  Natfonaf 
Office  or  by  State  Offices. 

4k  Base  allocation.  Not  appHcabte  for 
use  this  fiscal  yectr  by  the  National 
Office  or  by  State  Offices. 

&,  Admrnhtrative  allocation.  The 
regions  of  tfie  Vir^n  Islands  and  (fte 
Western  Pacific  Areas  receive  an 
administrative  allocation. 

6.  Reserve,  a.  The  National  Office 
reserve  is  to  assist  State  Directors  with 
hardship  situations  (community  water 
supply  assessment,  natural  disasterv 
etc.)  or  mdrvidual  eases.  IF  State 
Directors  have  a  situation  or  an 
individual  case  believed  to  be  a 
hardshif),  they  may  submit  it  to  the 
National  Office  (SFHPD.  Special 
Programs  Branch)  for  constderation. 
Sobmittals  most  be  limfted  to  current 


quarter  needs  and  include  a  description 
of  the  hardship,  amount  of  funds  needed 
and  the  impact  if  delayed  until  next 
quarter.  If  the  hardship  is  an  individual 
case,  the  name  and  case  number  must 
also  be  included. 

b.  A  hardship  is  defined  as  a  situation 
or  an  individual  case  with  a  significant 
priority  in  funding,  ahead  of  other 
requests,  due  to  the  health,  safety,  and/ 
or  physical  needs  of  the  applicant  or 
community.  The  priority  may  be  related 
to  sanitation  hazards,  or  impcndirtg^ 
climatic  hazards  which  are  above 
average  and  should  receive  priority  for 
funds  before  others. 

7.  Pooling  of  funds.  No  mid-year 
pooling  is  anticipated.  Year-end  pooling 
is  tentatively  schedufed  for  close  of 
business  August  14, 1992.  The 
Adtninistrator  may  also  pool  part  of  a 
State's  allocation  at  anytime  with  the 
concurrence  of  the  affected  State 
Director.  Pooled  funds  wiQ  be  placed  in 
the  National  Office  reser\'e  and  will  be 
made  available  administratively. 

8.  Availability  of  the  allocation.  Funds 
will  be  distributed  by  quarters  as 
follows:  30  percent  through  the  first 
quarter.  60  percent  through  the  second 
quarter.  90  percent  thtougk  Ibe  third 
quarter,  and  100  percent  ai  the  Eourtk 
quarter  until  the  National  Office  year- 
end  pooliog  date.  States  shook)  Unit 
requests  lor  funds  fran  tbe  Nattonal 
Office  reserve  to  no  nora  tbao  an 
amount  equal  to  one-half  of  the  next 
quarter's  dSstribntiooL 

///.  Exception  Authoritjf 

The  Administrator,  or  his/her 
designee,  may.  in  individoef  eases,  make 
an  exception  to  any  requirements  herehi 
which  are  not  inconsistent  with  the 
authorizing  statute,  if  he/she  finds  that 
application  of  such  requirement  would 
adversely  affect  the  interest  of  the 
Government  or  adversely  affect  the 
intent  of  the  authorizing  statute  and/or 
SFH  piogfam  or  resuft  in  an  undue 
hardship  by  applying  the  requfrement. 
The  Administrator,  or  his/her  designee, 
may  exercise  this  anthorfty  upon  the 
request  of  the  State  Director,  Assistant 
Administrator  for  Housing,  or  Director 
of  the  Single  Family  Housing  Processing 
Division.  The  request  must  be  supported 
by  information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  hfs/hec  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/change  minimum  and 
maximum  fund  usage  from  set  asides 
and/or  the  reserve,  or  restrict 
participation  fn  set  asides  and/or 
reserves. 


Federal  Register  /  Vol.  56,  No.  224  /  Wednesday.  November  20,  1991  /  Notices 


S8545 


Rural  Rental  Housing  Section  515 


Stale 

Formula 
factor 

Formula 
alloc 

Base/ 
Admin 

ToUIFY 
02 

Laaa 

II  tat 
aalda 

NalRRH 
aMoc 

tormula 
aHoc 

"rsT" 

Baaa/ 

ttOTvn 

ToMFY 
88 

Alabama 

Alaska ...._ > 

Arizona ,11,.,,.,,.,  1,11, r, 

0.0327874 
0.00434M 
0.0122772 
0.0245200 
0.035449B 
0.0017715 
0.0061046 
0.0023022 
0.0101680 
0.0261663 
0.0406010 
0.0037272 
0.0000000 
0.0068537 
0.0257623 
0.0236177 
0.0157202 
0.0117522 
0.0304140 
0.0205365 
0.0101246 
0.0003225 
0.0050165 
0.0011702 
0.0301872 
0.0104216 
0.0311506 
0.0255062 
0.0055681 
0.0077613 
0.0071748 
0.0100067 
0.0280016 
0.0506284 
0.0040170 
0.0362608 
0.0185016 
0.0126676 
0.0403055 
0.0568071 
0.0278220 
0.0067145 
0.0342006 
0.0580722 
0.0040505 
0.0043676 
0.0050354 
0.0000000 
0.0315604 
0.0146400 
0.0211270 
0.0203333 
0.0030537 

$15,781 
2.004 
6.000 

11.806 

17.062 

653 

3.001 

1,106 

4.004 

12.504 

10.638 

1.704 

0 

3.347 

12.400 

11.367 

7.566 

5.656 

18.070 

14.216 

4.873 

4.487 

2.414 

563 

14.520 

0.348 

14.006 

12,277 

2.680 

3.736 

3.453 

5.250 

13.054 

24.464 

2.367 

17.457 

8,048 

6.107 

10.400 

27.385 

13.301 

3.232 

16.504 

28,384 

1.054 

2.102 

2.424 

0 

15.180 

7.046 

10,160 

0,787 

1,470 

0 
0 
0 
0 
0 
607 
0 
642 
0 
0 
0 
0 

1.750 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1.187 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1.750 
0 
0 
0 
0 
280 

$15,781 
2.004 
5,000 

11J06 

17.062 

1.780 

3.001 

1.750 

4.004 

12,504 

10,638 

1.704 

1.750 

3.347 

1^400 

11.367 

7.566 

S.6S6 

18.070 

14.216 

4.673 

4.487 

2.414 

1.750 

14.520 

0.348 

14.008 

12.277 

2.680 

3.736 

3.453 

5,250 

13.054 

24,464 

2.367 

17.457 

8.048 

6,107 

10.400 

27,385 

13.301 

3.232 

16.504 

28.384 

1.054 

2.102 

2,424 

1.750 

15.100 

7,046 

10.160 

0.787 

1.750 

$1,420 

188 

532 

1.063 

1.536 

156 

361 

158 

441 

1.133 

1,767 

161 

156 

301 

1.116 

1.023 

681 

500 

1,707 

1,270 

430 

404 

217 

158 

1.300 

841 

1.350 

1.105 

241 

336 

311 

473 

1,256 

2.202 

213 

1.571 

005 

550 

1.746 

2.465 

1.205 

201 

1.485 

2.555 

176 

180 

218 

158 

1.367 

634 

158 

$14,361 

1.006 

6,377 

10.743 

15.526 

1.502 

3.560 

1.502 

4,463 

11,461 

17.871 

1.633 

1.502 

3.046 

11.264 

10.344 

6.885 

6.147 

17,263 

12,037 

4,434 

4,063 

2,107 

1.502 

13,221 

6.507 

13,648 

11.172 

2.430 

3.400 

3.142 

4.777 

12.606 

22.262 

2.154 

15466 

6.143 

5.557 

17.654 

24.020 

12.186 

2.041 

15.010 

25.820 

1.778 

1.013 

2,206 

1.502 

13.023 

6.412 

0.254 

8.006 

1.502 

326 

44 

123 

246 

355 

18 

81 

23 

102 

262 

406 

37 

0 

70 

258 

236 

157 

118 

305 

206 

101 

03 

SO 

12 

302 

104 

312 

255 

S6 

78 

72 

100 

200 

500 

40 

363 

166 

127 

403 

570 

270 

67 

343 

500 

41 

44 

50 

0 

316 

147 

212 

204 

31 

0 
0 
0 
0 
0 

17 
0 

12 
0 
0 
0 
0 

35 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

23 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

35 
0 
0 
0 
0 
4 

326 
44 

123 

Artianaat    

240 

CaHtomia - - - 

Navada  ••..««««»..  W.........M.W. ^..........^ 

Colofado »M..»»..»....»....»»..M.».-..M.........M 

Maiyland - 

Floftda _ 

Georgia „,i,'„,„„„„„ „„ 

3S6 
36 

61 

35 

102 

262 

408 

Hawaii „    _.. 

37 

w.  Pacillc  Afaas....................»...»H»........u 

Idaho  

35 

70 

288 

Indiana 

236 

157 

Kansas 

Kantucky 

louiaiana      ,,. , , 

118 
305 
206 

Maina 

101 

Massachusetts - - 

03 

ConnectKUi 

50 

Rhofta  lalanil 

35 

Michigan „.„ 

302 

104 

MiSMitippi               ,.,..., ,.„„,-„.„„„„,„-,-,„„..,.,  

312 

Missouri ,.., , 

255 

Montana 

56 

Natxaska. _ 

76 

Naw  Jafsay «...........m. 

72 
100 

NawYofk 

North  Carolina 

North  Dakota _ _. 

Ohio 

Oklahonw - 

Oregon „„ ....„      .„...,.. 

Pennsylvania  ._™..„..™..™™.....,™.™_.™™._ 

200 
500 

40 
363 

186 
127 
403 

Puerto  Rico - _..„.,..„._...    „„ „„ 

570 

Sooth  Carolina „ „ ..„ 

South  Dakota  ..„ „ ™ 

Tannaiaaa » » 

Texas 

Utah „    

270 

67 

343 

500 

41 

Varmnnt       „ 

New  Hampshira 

44 

50 

Virgin  Islands 

35 

wasnmgron ., 

Wast  Virginia 

Wisconsin 

316 
147 
212 
204 

Wyoming _. 

35 

State  Totals „ 

1.0000000 

S461.300 

S6.506 

$487,815 
06.085 

$43,005 

$443,010 

10.012 

126 

10,138 

N/0  Reserves 

2.126 

FLH  RA  Umts 



400 

Totals 

$573,000 

12.763 

Multi-Family  Housing  Section  533  HPG  Allocations 

[Thousands] 


State 

Baaic  tormula 
lador 

FOfHHM 

aloe 

Baaa  aHoc 

Total  FY  02 
tfloc 

Alabama 

0.0327874 
0.0043490 
0.0122772 
0.0245280 
0.0354400 
0.0017715 
0.0061046 
0.0023022 
0.0101880 

$511 

88 

102 

383 

553 

26 

126 

36 

150 

$100 
100 
100 
100 
100 
100 
100 
100 
100 

$611 

Alaska „ 

— •' 

168 

Arizona 

Arfcanaaa ™ 

202 
483 

CaHtomia 

Nevada. ~ ™ 

••" V 

653 

126 

Colorado 

Delaware „ 

226 

136 

Maryland 

,„,„,; «,..«.«.. 

250 
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Multi-Family  Housmg  Section  533  HPG  Allociitk}ns— Continued 

rrrtousandiT 


Batk:  tormute 
factor 


Formute 
alloc 


B«M  alloc 


Total  FY  92 
aUoc 


Fierida.... 
6aorgia. 


W.  Pac  Tar. 


Imniuckf.. 


Maaaachuaatta 

ConMclicut  — 
Rho^Mand... 


Naw  Jersey 

New  Meace 

Mew  York  _ 

North  Cafotaa. 
NvthDaiwa... 
Oko 


OHahoma 

Oagon 

^rwisytvaaia 

Wierto  Rico _ 

South  Cvoiina. 
South  Oafca(a..„ 

Tennessaa 

Taus 


Utah 


Wgia  WandK.. 

*tiSir»a 

WashingfeM 

Waat  VirgMiia 


Wyuriwty.. — 


State  Totals 

N/0  Reserv*.. 
Total 


00261663 

acMoeoig 

0.0037272 
N/A 
0JX16a537 
0.0257623 
0.0236177 
0.0157202 
a01 17522 
a0394140 
0.0295365 
0.0101246 
0.0CS3225 
0.0OSQ165 
0.0011702 
0.0301872 
0i}iai2l8 
a0311596 
0.0255062 
a006S681 

oooTTeta 

a007t748 
0.0100067 
a02889t4 

pocwm 
aoo4»i7» 

0.0362608 
0.01«6»16 
0.0126676 
a04030Sfr 
0.0668071 
0.0a78a2» 
0.0067  V4fr 
0.0342906 
0.0689722 
0.0040686 
0.0043674 
0.0060364 
N/A 
9.0315604 
aOV4640e 
a0211279 
0,0203333 
a0030637 


1.0000000 


406 
637 
58 
M/A 
106 
402 
368 
24& 
183 
615 
461 

laa 
14a 

za 

18 
431 
303 


82 
«1 
112 
V» 
463 
788 

77 
S8» 
38» 
198- 
690 

434 

lOfr 

536 

920 

63 

88 

70 

49a 

228 
330 

317 


100 
lOO 

too 

NyA. 

too 

100 
100 

too 

1X» 
IQO 
100 
100 

u» 

Mft 
100 
100 
100 
100 
100 
100 
100 
100 
100 
109 
108 
100 
109 
19» 
100 
19» 
190 
19» 
19» 
190 
19» 
109 
199 
199 


508 

187 


468 


716 

sn 


178 

m 

S7I 


199 
199 
190 
190 
190 


562 

893 
177 


708 


1«9 

188 
1?8 
0 
98t 
368 
408 
417 


S15.600 


16.100 


$20^788 

2.308 
S2S.0OO 


MULTfrFAMILY  HOUSING  SECTION  521 
[Rantal  AasiatafKa  5-Yaar  UMl  VWMel 


Stata 

raiflay 
aafwcing 

Ehtorty 

valua 

•arvKirtg 

Labor 
housmg 
•arvtcmo 

MMrapnst 

Alabama _ 

110)18 
16,??3 
14.128 
10.680 
9.12S 
10.815 
13.249 
K128 
12.167 
11.018 

8>ta 

1U078 
11.076 

9.937 
UUIO 

9J98 
10.427 
UU)04 
1U82 

11.491 

16.223 

11.559 

9.261 

8.720 

13.114 

11.288 

14.128 

15.615 

10.207 

8.990 

UU7t 

VOJJX 

10.4.10 

10.004. 

8.044 

7.9M. 

8.S86 

uuia 

11J018 
16223 
14,128 
10,680 

9.125 
10.815 
13.248 
14.128 
12.167 
11.018 

8.44a 

xxjait 

tl.028. 

9JUZ 
10.410 

8.380. 
10.427 
10.004 
11,782 

11.948 

Alaska.      

16.068 
12.663 
in  AM 

Anzona 

Afkarsaa „ 

Cahfomia. 

8.161 
11.853 
12.792 
14.390 
13.595 
10.140 

Nevada 

Coloracto _.    ._                

IMtovtond. __       „..•.  .„. 

Florida.                 __      

r  rn^ii  £ 

HiMi _ __ 

m,7n 

Wealem  PacMc  Ara» _  _ 

Idaho 

^^^^ 

8t3M 

t1.133 

Irrtana...               _     ,     „ 

■[],H 

Kansas..             

Kanfeicky 
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MoLTi-f  AM1LV  HousiMQ  SccTiON  521— Continued 
(Rental  Aasistanca  S-Year  Untt  Vahm] 


louiilBna . 


Maaaartxjsatts 

Coonecutjcul.. 

Rhode  Island. 

Mictitgan „...„ 

Minnesota ..._ 


New  Jersey 

New  Menco 

New  Yort> 

Nortt  Carolina... 

NonhOakola 

Ohio 

OMahoma 

Ora80h  

Perwsytvania 

Puerto  Rico 

South  Carolina... 
South  OakoM .... 


Tan 
Utah 
V( 


Virgin  Island!.. 
Virginia _., 


WeatVirgmia. 

Wisconsin , 

W'yorTwg 


National  Average.. 


FamHy 

Malua 

aarvlcaig 


12.235 
16.291 
10.410 

7,030 
12343 

9.806 

8.734 
12.302 

8.247 
16.851 

7,774 
16,368 
15.853 
11,828 
10.410 

8.801 
10,477 

8,734 
11.887 

9,463 

7,233 
10,477 
11,018 
10,139 
10.815 
15.547 
13,519 
13,249 
11,076 
10.680 
10.748 
11.694 

8.890 
12.100 


11.076 


Elderty 

wahja 

sarvicir>g 


12.370 

15,479 

14.803 

7,030 

12.843 

7,886 

8,885 

11*87 

6,624 

7,186 

7,300 

16,020 

10.275 

10.342 

12,643 

9.531 

8,111 

9.734 

9.509 

12.573 

7.233 

11,897 

10,139 

0.868 

9.531 

13,181 

16,t>96 

12,078 

10,771 

11,018 

8,517 

0.990 

7,030 

8.652 


10.771 


housing 

sarvicng 


12.235 

16.281 
10,410 

7.030 
12.843 

0,086 

8,734 
1^302 

8,247 
10.861 

7,774 
16,358 
15,853 
11,828 
10,410 

9,801 
10,477 

9,734 
11,887 

9,463 

7,233 
ia477 
11.018 
10,139 
10.815 
15.547 
13,519 
13.249 
11.076 
10,680 
10,748 
11,694 

8.990 
12.100 


New  conat 
weiflhted 
RA  value 


11.076 


12.966 

15.871 

12.571 

8.848 

12.843 
8.848 

9,401 

12.130 

7.908 

7.571 

7,013 

16,363 

11,762 

12.130 

12.260 

10.072 

8,182 

•.409 

0.988 

12.244 

7.233 

11.551 

11440 

0406 

10.132 

13.181 

15.900 

13.459 

10.849 

11.000 

9.747 

10.468 

8.553 

_10.24j^ 

10.450 


Section  502  Guaranteed  Loans  (Nonsubsidizeo) 


Sutes 


Alabama 

Alaaka 

Aiizona 

C«literT*™."Z!."III 

Nevada 

CohMdo 

Delaawe 

Maryland 

Florida.- 

Georgia. 

HjHy^ 

W.  piicifc  Araaii~! 

Idaho...- -. 

IHinola...- „_, 

Indiana.- „_. 

kwa 

Kanaaa. 

Kamuoky 

LoiMana 

Maine- 

Maaaachusetts 

ConnactKut 

Rhode  Mand 

Michigan „„ 

Mmnaaola 

lyligfif^jpnj 

Mlaaourt....!!!!!I-Zl_! 

Moniiw __. 

Nabraaha 

Near  Jersey 

New  MeKico .-. 


(atebaaic 
mula  (actor 

State  basic 

Baaa/ 

formula 

adminiatrative 

aHocation 

aflocation 

0.0264299 

ai98 

0 

0.0043973 

1J64 

0 

0.0109329 

3J91 

0 

0.0207396 

6.433 

0 

0.0446289 

13.643 

0 

0.0024469 

759 

241 

0.0102285 

3,173 

0 

0.0026144 

811 

189 

0.0122623 

3.604 

0 

0.0283472 

8,793 

0 

0.0371454 

11.522 

0 

0.0046773 

1.451 

0 

N/A 

N/A 

1.000 

0.0071037 

2.203 

0 

0.0312057 

9.679 

0 

0.0263101 

8,161 

0 

0.0173073 

5,368 

0 

0.0129495 

4.017 

0 

0.0316106 

9.805 

0 

0.0236653 

7.347 

0 

0.0114962 

3.566 

0 

0.0149398 

4.634 

0 

0.0084190 

2.611 

0 

0.0018832 

584 

416 

0.0356793 

11.067 

0 

0.0198629 

6.161 

0 

0.0235997 

7,320 

0 

0.0249668 

7,744 

0 

0.0058327 

1.809 

0 

0.0077413 

i401 

0 

0.0112512 

3.490 

0 

0.0088454 

2,744 

0 

Total  FY  1991 


8.188 
1.364 
3.381 
6.433 
tau843 
iJOOO 
8.178 
IjOOO 
3404 
8.783 
11.522 
1.451 
IJOOO 
2.803 
9M19 

a.(at 

4  fit? 


7.347 

ajsaa 

40M 

2J11 
1.080 
11.067 
•.Ml 
7.320 
7.744 

ij8oa 

2.401 
X480 
^744 
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Section  502  Guaranteed  Loans  (Nonsubsidized)— Continued 


States 


Htm  Yoik 

North  CaroltfK  « 
North  Dakota..- 

Ohio ™ 

Oklahoma __ 

Oregon _ 

Pannsylvanta 

Puerto  Rico 

South  Cardma.. 
South  Dakota... 

Taxas 

Utah 

Vermont 

New  HampsNra. 

Virgm  Islands. 

Vffgna 

waarwigion  — .  ,    ,  ,  , 

West  Wgwa 

Wisconstfi 

Wyoming 

State  Totate 

General  Reserve 

Designated  Reaacv*.. 
Total 


State  tiasic 
formula  factor 


00394222 
00490401 
00046627 
0  0419458 
0.0165794 
0.0162509 
00510888 
0  0259112 
00250675 
0.0062167 
0.0293258 
0.0518594 
0  0040138 
00058837 
0.0073375 
N/A 
0.0304690 
0.0185263 
0.0191611 
0.0239392 
0.0037582 


1.0000000 


State  basic 

formula 

allocation 


12.228 

15.211 
1,446 

13.011 
5.143 
5.041 

15.847 
6.037 
7.775 
1,928 
9.096 

18.086 
1.245 
1.82S 
2.276 
N/A 
9.451 
5.746 
5.943 
7.425 
1.166 


310.179 


Base/ 

administrative 

ailocatioo 


0 
O 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1.000 
0 
0 
0 
0 
0 


2.846 


Total  FY  1991 
allocation 


12,228 

15.211 
1.446 

13.011 
5.143 
5.041 

15.847 
8.037 
7.775 
1.926 
9.096 

16.086 
1,245 
1,825 
2,276 
1,000 
9,451 
5.746 
5,943 
7,425 
1,166 


313,025 

16.475 

0 

329,500 


Section  502  Subsidized  Rural  Housing  Loans 


States 

State  basic 

State  basic 
aUocation 

Adn^nistrative         Total  ( 
alk>cation              alkx 

^  1992 
:ation 

AiatNima      , - ..        

0.0280625 
0.0038580 
0.0105376 
0.0209475 
0.0382879 
0.0021415 
0.0091839 
0.0025606 
0.0119655 
0.0266494 
0.0361 6.')6 
0.0034996 
N/A 
0.0071175 
0.0312531 
0.0289595 
0.0186702 
0.0139742 
0.0327309 
0.0244603 
0.0105963 
0.0129624 
0.0077726 
0.0016268 
0.0366125 
0.0213380 
0.0243847 
0.0261878 
0.0060465 
00089233 
0.0103001 
0.0087038 
0.0366806 
00492275 
00050541 
0.0426761 
0.0179142 
00146749 
0.0506513 
0.0264217 
0.0249570 
0.0061927 
00309662 

30,729 

4,225 
11.539 
22,938 
41,925 

2.345 
10.056 

2.804 
13,124 
29,181 
39,601 

3,832 
N/A 

7,794 
34,222 
31,711 
20,444 
15,302 
35.840 
28.784 

ii.Mn 

14,194 

8,511 

1,781 

40,091 

23,365 

26,701 

28,678 

8,621 

9,771 

11.279 

8.531 

40.165 

53.904 

5.534 

46.730 

19.616 

16.088 

55.682 

28.832 

27.328 

6.781 

33.930 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

4,600 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

.  N/A 

30,729 

Alaska             .  ,  ,                      

4,225 

Arijor^a                                                    ...           

11,539 

Artiansas 

22,938 

r^UHnrna „,,,,, , 

41,925 

Nevada  ......,-.„ .„—„...,.. ^ *. .*...» 

Colorado          - 

2.345 
10,058 

Oftwm*             

2.804 

Maryland 

Florida 

Genroia           ,.-.- 

13,124 
29,181 
39.601 

Hawaii 

W  ParificArtaa             

3.832 
4,600 

Irtahn                                                    

7,794 

illinni.                                     

34.222 

InHian^                       ,         ,          ,            ,                                                                                   

31,711 

Iowa -. _ 

Kamat              

20,444 
15.302 

Kentucfiy                 - 

35,840 

26,784 

M#n«                                  

11,603 

Mj>s«4c)>n<fttS 

14,194 

Coonertiml                                     

8,511 

RfK»4»  IflftOd 

1,781 

UiChtgan , 

46.091 

23.365 

26,701 

Missouri 

Montana 

Noixaska       

28.676 
6.621 
9,771 

New  Jersey ««..«..-^.^.-.,.,.- — ...^««„— ..« ..„.....» 

Nam  Uijiihco ,,, 

11,279 
9,531 

Niiw  Vnrk                                                              

40.165 

North  Carolina ,,    ,„ ,,,,,,,.,,, 

53.904 

Nrwih  Dakota 

5.534 

Ohio    ...„ ,„.,.,. 

46.730 

Cfklrnhm^                                                                                                            ,                      ,         „ 

19.618 

Oregon 

Pennsylvania ,  ,  .,  ,,.,  ,    

PM«rto  R>CO  , 

18,069 
55,662 
28,932 

Smith  narnlina     

27,328 

South  Dakota _._            _    ™        

6,781 

Tennessee _ 

33,930 

I 
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Section  502  Subsidized  Rural  Housinq  Loans— Continued 


Texas.. 
Uliih..„ 


VbH^  Islands 

ViigMa 

wasnmgton „ 

Wast  ViraWa 

Wiaconairt ™., 

Wyomirtg. .«»„,„, 

State  Totals- 

Gerwral  Reaarva.. 


Total. 


State  basic 
formula  fadof 


0.0550670 
0.0040623 
0.0050786 
0.0064643 
N/A 
0.0312105 
0.0172367 
00201561 
0.0249425 
0.0038156 


1.0000000 


SUta  basic 

formula 

allocation 


I 


Administrative 
aNocation 


60,300 

4,448 

5.561 

7,111 

N/A 

34.176 

18.874 

22.071 

27,312 

3.999 


tM6.003 


N/A 
N/A 
N/A 
N/A 
3.178 
N/A 
N/A 
N/A 
N/A 
N/A 


7.778 


Total  FY  1992 
attocation 


60300 

4.448 

5.561 

7,111 

3,178 

34,176 

18.874 

22.071 

27,312 

3.959 


1,102,781 
67.469 

124.750 
1,295.000 


Sbction  S02  Subsioizeo  Rural  Housing  Loans 


Staias 


AMMma.. 


AHiona 

Arttanaaa.. 
CMtomia.. 


Ookrado. 


Maryland.. 

Flortda 

Qaorgta 


W.  Padflc  Araaa 


lowm. 

KanMM..... 
Kankicfcy.. 
Louisiana.. 


Massachusetts...-. 

Connacticut... 

Rhode  Island. 

MfcNgan „, 

Mbwtasota 


Miasoun 

Monlgna 

Natoeska."!"!"!!! 

New  Jersey 

New  Mexico 

New  York 

Nortti  CaroHna- 
Norlii  Dakota..- 

0I*> 

Oklahoma 

Oregon 

Pennsylvania .... 

Puerto  Rk» 

South  Carolina . 
South  DakoU ... 


Total  FY  1991 
aUocabon 


T« 

UtKt „... 

Vwmont «,.».. 

New  Hampshire- 
virgin  Islsnds 

Virj^rta _ 

WasNngtoo 

wesi  vwgasB ...».-.—. 

Wisconsin 

Wyoming 


30,729 
4,225 

11,599 
22.938 

41,925 
2.345 

10.056 
2J04 

13,124 

29.181 

38.001 

3332 

4.800 

7.794 

34.222 

31.711 

20,444 

15.302 

35340 

26.784 

11303 

14.194 

8.511 

1.781 

40.001 

23365 

26,701 

28.676 

6.621 

9.771 

11.279 

9331 

40186 

53304 

5334 

48.730 

19318 

16.068 

55.882 

28.932 

27.328 

8.781 

33.930 

'80,300 

4,448 

5.561 

7.111  , 

3.178 

34.178 

18.874 

22.071 

27312 

3.958 


Very  low- 
income 
aHoca«on40 


12.292 

1.890 

4.616 

9.176 

16.770 

«38 

4,023 

1,122 

S3S0 

11.873 

15341 

1333 

1340 

3.118 

13,689 

12.685 

8,178 

6,121 

14.336 

10,714 

4,642 

5,878 

3,405 

713 

16,037 

9.348 

10.681 

11,471 

2.649 

3.909 

4312 

3313 

18386 

21362 

2.214 

18382 

7347 

6.428 

22.273 

11,573 

10.932 

2.713 

13.572 

24,120 

1.780 

2.225 

2.BiS 

1372 

13,671 

7,550 

8,829 

10.925 

1.584 


LowHnoome 

allocabonSO 

peroeM 


18,437 
2335 

6323 

13.762 

25.155 

1,407 

6.033 

1.662 

7374 

17308 

23.780 

2.298 

2.760 

4376 

20333 

19.026 

12366 

9.181 

21.504 

16370 

6.961 

8.516 

5.106 

1.068 

24.054 

14,019 

16,020 

17305 

3.«72 

5.862 

6.767 

5.718 

24.099 

32.342 

3320 

28336 

11.766 

9341 

33.409 

17359 

16396 

4.068 

20,358 

36.180 

2.668 

3336 

4366 

1306 

20505 

11.324 

13342 

16.387 

^37S 
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Section  502  Subsidized  Rural  Housing  Loans— Continued 


States 


Total  FY  1991 


Vary  low- 

inconia 

allocation  40 

parcarri 


Low-income 
allocation  60 


1.102,781 

67.4«9 

124.750 

1,295.000 


441.134 
29.968 

49.900 
518.000 


66t.647 
40.503 
74.850 

777.000 


Section  504  Rural  Housing  Loans 


SUtes 

State  basic 
tortnua  tactor 

StalabMic 
tofmula 

Adminiitf  alive 
aNocatton 

Total  FY  1992 
allocation 

Alabama        

0.0320885 
00064368 
00128086 
0.0233933 
0.0382217 
00020080 
0.0082739 
0.0023322 
0.0110190 
a0255397 
0.0398597 
0.0043287 

N/A 
0.0065869 
0.0278284 
0.0247710 
0.0160166 
0.0121380 
0.0386225 
00287658 
0  0102204 
0.0099047 
0.0052081 
0.0012330 
0  0312370 
00199865 
0.0293627 
0.0253770 
0.0067082 
0.0076341 
0.0073155 
00108461 
0.0291709 
0.0510866 
0.0046131 
0.0380786 
0  0186377 
0.0133992 
00426964 
00391381 
0.0275555 
00060846 
0.0337289 
00610694 
0.0039662 
0.0042757 
0.0053276 

N/A 
0.0341693 
0.0157597 
0.0218476 
0.0218587 
0.0034736 

292 

48 

lie 

213 

340 

18 

75 

21 

too 

232 
362 

38 

N/A 

80 

253 

225 

14« 

110 

351 

262 

83 

90 

47 

11 

284 

182 

287 

231 

52 

68 

67 

99 

265 

465 

42 

346 

168 

122 

388 

356 

251 

56 

307 

567 

38 

39 

48 

N/A 

311 

143 

198 

198 

32 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
754 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
25 
N/A 
N/A 
N/A 
N/A 
N/A 

292 

Al^jtk^ ., 

49 

Amona _..;. _ ... 

118 
213 

CaMorna          _ -. 

Mn«1a      ; ■  - 

348 
18 

CNnfado   .                                          

•75 

Oelawara , _ _ 

21 
100 

Fkxida — 

f?imrgMl                            

232 
382 

Hawii                                                                                                 .   . 

W.  PacHic  Atmw    .„; -. 

Idaho                                                                                     ,.,.„ „ 

38 

754 

80 

253 

Inriiana                                  

225 

•««                                                 

148 

Kama*                                                  

110 

Kankirky 

351 

Louisana 

Mama                                               ,       ,                      

262 
83 

Ma-vtarhnMitH                                                         ,  , 

90 

CnrmiqticM       ,,     ,, 

47 

Rhnrta  lidanrt                                                                                                             

11 

M«higan : 

MmrMcnta                     

284 

182 

Mt^fi^yppi ,    „                     

267 

Mtxumin                 ,,,.,  .1.   

231 

Montana                            

'iiitiiailia 

62 

as 

Naw  JuTMy                                     

«7 

New  Menco 

99 

NawYorti                                                

265 

North  ramlina                                      , 

465 

N<viti  riiMioM)     

42 

Ohio                              

348 

Oklahoma                    

188 

Oregon     

122 

388 

Puerto  Rir« 

358 

5^ilh  Carolina 

251 

South  Dakota   

55 

Tecmanuia      ^ ^„,  ,,  „      ,_   , 

307 

Te«a<»                      _ 

557 

Utah , , , ,,,.,. 

38 

Vermonl                         

30 

Virgn  Man>1«             ,                        , 

48 

25 

Virgmia                          .' 

311 

Wa<h«v)fn«                    ,,  ,                                        

143 

WMlVrQinia                     ,                                           

188 

Wi9Consffi ..«. rt , 

WyominQ             _                                         

108 
32 

Stale  Tolaia 

1.0000000 

8.004 

779 

9,873 

General  Reee»a  

890 

□eeignaled  Reeene                                                                         

567 

Total 

11.330 
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Section  504  Rural  Housing  Grants 


Slatas 


Alabama 

Alaska 

Artsona „., 

Arkansas 

CaKtomia 

Nevada .... 

Colorado 

Oela«»ara 

Mwytand.. 

Florida 

Gaorgia 

Hawaii 

W.  PaciHci 
Idaho 

IndtartailZZZ™ 
Iowa ........................ 

Kansas 

Kanlucfcy 

Louisiana 

Maine 

Massachusetts....... 

Connacticul.... 

Rhode  Wand.. 

Michigan 

Minrtesota............... 

Mil 


Montana 

Nebraska 

New  Jaraay 

f^iew  Mexioo  .»,.M.M»..»>...... 

New  York 

North  Cwolna „ 

North  Dakota 

Ohio 

Oklahoma 

Oregon ^ 

Pennsylvania , 

Puerto  Rico . 

South  Carolina 

South  Dakota .„..„ 

Tennessae 

Texas „_.......„_.„. 

Utah 

Vermont ...... «,„.«,....«„.,..,., 

NewHampshira 

Virgin  Islands ™„ 

Virginia ™™ 

Waahington  ....................... 

Wast  Virginia 

Wisconsin 

Wyorrtng 

Stale  Totals 

General  Reserve 

Oesignaled  Resarva.. 
Total 


State  basic 
formula  (actor 


0.0297816 
0.0038921 
0.0115529 
0.0232959 
0.0377287 
0.0018828 
0.0080819 
0.0023480 
0.0107800 
0.0291888 
0.0388853 
0.0038228 

N/A 
0.0064993 
0.0312183 
0.0280900 
0.0192782 
0.0147388 
0.0345704 
0.02S0028 
0.0104030 
0.0119195 
0.0083162 
0.0014107 
0.0327228 
0.0220310 
0.0266367 
0.0278882 
0.0067317 
0.0093409 
0.0091007 
0.0090846 
0.0330186 
0.0479670 
0.0051797 
0.0390238 
0.0195661 
0.0141739 
a0481308 
0.0315208 
0.0246543 
0.0065650 
0.0319241 
0.0597188 
0.0037456 
0.0048308 
0.0057872 

N/A 
00311590 
0.0158753 
0.0203827 
0.0243713 
0.0032478 


1.0000000 


SWe  basic 

formula 

allocation 


318 
4» 

123 
M9 

409 
90 

96 

9S 

115 

912 

99 
N/A 

08 
994 
V 
206 
187 

277 
111 
127 
•7 
IS 
960 


•1 

100 

•7 

•7 

969 

819 

66 

417 

108 

181 

814 

937 

269 

70 

941 

641 

40 

40 

82 

N/A 

333 

170 

218 

260 

38 


10.688 


Admirvstrative 
aHocaiion 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
300 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
14 
N/A 
N/A 
N/A 
N/A 
N/A 


314 


Total  FY  1992 
allocation 


318 

42 

123 

249 

403 

20 

86 

25 

115 

312 

392 

39 

300 

69 

334 

279 

208 

157 

388 

277 

111 

127 

67 

15 

350 

235 

284 

296 

61 

100 

97 

97 

353 

513 

56 

417 

200 

151 

514 

337 

2A3 

70 

341 

841 

40 

49 

62 

14 

333 

170 

218 

260 

X 

11.000 
875 
625 

12.500 


Dated:  November  8, 1991. 
La  Varaa  Ausman, 

Administrator,  Farmers  Homt 

Administration. 

|FR  Doc.  01-27789  Filed  11-19-01;  8:45. am] 

aNJJNQ  COOf  341«-a7-M 


Packers  and  Stockyards 
Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  markets 
named  below  were  stockyards  as 
deHned  by  section  302(a].  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  section  302(b),  by 
posting  notices  at  the  stockyards  on  the 


dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  e/seg.). 


FadWy  No.,  name,  and 
kxation  of  stockyard 


AL-180    Marion 

Stockyard,  Marion. 

Alabama. 
AL-181    Rusty  Guy 

Auction  Conipany. 

Dotlian,  Alabama. 


Dale  of  posUng 


AprHO.  1990. 
March  9.  1990. 


5«5S2  Faderal  Register  /  Vol.  56.  No.  224  /  Wednesday.  November  20.  1991  /  Notices 


Faoity  No .  name,  and 
location  of  ttodqranl 


AL-ia2    Eacamtiia 
County  Cooperative. 
Inc..  Gkawton. 
Alabama. 

AL-183    Hazel  Graan 
Hone  Auction.  H«mI 
Green,  Alabama. 

AL-t64     Enterpn«e 
Livestock.  Emefprlaa, 

AM)MTW. 

CO-154    HoTM  Creek 

Sale  Company, 

Henderson,  Cotorado. 
CT-104    M&MSalM. 

tedyard.  CormecfcUl 
FL-132    Bwt>ee't 

County  Auction, 

Masaryktown.  Rorida. 
GA-70S    Crystal  Farms 

Uvestock  Auction, 

Ranger.  Georg«. 
GA-206    Georgu 

Mountain  Uvestock. 

Clevetand.  Georgia. 
GA-207    KAKHair 

arid  Feather  Aucliaa 

Swamsboro.  Georgia. 
GA-20e    HughWalaon 

Stockyard.  GalnaatiJa. 

GaorgM. 
GA^209    Cordele 

Liwaatoch  Market.  Inc. 

Cordate.  Georgia. 
GA^10    Sandy  PDinI 

Horae  &  Tack  Aucton. 

Uzelia.  Georgw. 
GA-*11     Thomson 

Stock  ft  Auction  Bam. 

Iric,  Thomsoa 

Georgia. 
MO-268    Bates  Co. 

Sales.  Inc.,  Rich  Hil. 


Dateof  posting 


MO-269    Laclede 
County  Regional  US 
Marliat  Inc..  Lebanorv 
Muouri. 

MO-270    Norwood 
PuMc  Auction  Yarda. 
Inc.,  Norwood. 


MO-271     Lockwood 

Oastock  Auction,  lr«e.. 

Lockwood,  Mtssourl 
SC-149    Southwind 

Horse  Auction, 

Westminister,  South 

Carokna. 
TX-339    Central  It 

Auction.  Inc. 

Texas. 


Ji^  27,  1960 

January  25,  1991 

Apnt  18.  1901 

October  25.  1901. 

September  1«.  1991 
Apnl4.  1991 

March  10,  1990. 

March  10.  igga 
Augusts,  loga 
January  29,  1801. 
January  25.  1901 
July  26.  1991 
September  ia  1991. 

Mays.  1991 
July  11. 1901. 

September  20,  1991. 

August  29,  1901. 
April  1,  1991. 

March  6. 1900 


Done  at  Washington,  DC  this  14th  day  of 
November. 

Harold  W.  Davis. 

Director,  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration. 
[FR  Doc  01-27835  Filed  11-19-01;  8:45  am] 
■ajjMQ  coot  34ie-aa-ii 


COMMtSSION  ON  CIVIL  RIGHTS 

Hawaii  Advisory  Cofnmitte*;  Agenda 
and  NoMca  of  PuMIc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Hawaii  Advisory  Committee  to 
the  Commission  will  tronvene  at  9  a.m. 
and  adjourn  at  12  noon  on  Thursday. 
December  12. 1991.  at  the  Old  Archives 
Building  (Lecture  Room).  lolani  Palace 
Grounds,  364  S.  King  Street.  Honolulu. 
Hawaii  The  purpose  of  the  meeting  is  to 
review  current  civil  rights  developments 
in  the  State,  and  plan  future  program 
activities. 

At  10  a.m..  the  Advisory  Committee 
viriU  release  a  report  A  Broken  Trust: 
The  Hawaiian  Homelands  Program: 
Seventy  Years  of  Failure  of  the  Federal 
and  State  Governments  to  Protect  the 
Civil  Rights  of  Native  Hawaiiails. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Andr^  S. 
Tatibouet  or  Philip  Montez.  Director  of 
the  Western  Regional  Division  (213) 
894-3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  servitres  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  Qve 
(5)  wording  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  November  13. 
1901. 

Carol-Laa  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  01-27829  Filed  11-10-01:  8:45  am] 
aaujNQ  cow  ssss-oi-a 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Adfninletratlon 

Action  Affecting  Export  Privileges;  Rez 
Panjtan  Amirl,  Also  Known  as  Ray 
Amiri  and  Mohammad  Oanesh,  Also 
Knotwn  as  Don  Danesh  and  Ray  Amid 
Computer  Consultants 

Order  Temporarily  Denying  Export 
Privileges 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  S  788.19  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  76&-799  (1991))  (the 
Regulations),  issued  pursuant  to  the 


Export  Administration  Act  of  1979.  as 
amended  (currently  codified  at  50 
U.S.C.A.  app.  2401-2420  (1991))  (Act).' 
has  asked  the  Acting  Assistant 
Secretary  for  Export  Enforcement  to 
issue  an  order  temporarily  denying  all 
United  States  export  privileges  to  Reza 
Panjtan  Amiri.  also  known  as  Ray  Amiri 
(Amiri):  Mohammad  Oanesh.  also 
known  as  Don  Danesh  (Danesh);  and 
Ray  Amiri  Computer  Consultants 
(RACC). 

In  its  request,  the  Department  states 
that,  as  a  result  of  its  ongoing 
investigation,  the  Department  has 
reason  to  believe  that,  during  the  period 
between  on  or  about  April  1989aAd  on 
or  about  October  31, 1990.  Amiri  and 
Danesh,  acting  through  RACC  a 
company  located  in  Newport  Beach. 
California,  exported  U.S.-origin 
electronic  test  and  measurement 
equipment  and  oscilloscopes,  controlled 
for  reasons  of  foreign  policy,  to  Iran 
without  the  vahdated  export  licenses 
required  by  the  Regulations  for  such 
exports. 

The  Department  believes  that  Amiri 
and  Danesh.  acting  through  RACC 
would  obtain  orders  from  customers  in 
Iran  for  U.S.-origin  commodities.  The 
commodities  would  be  ordered  from 
U.S.  suppliers  by  RACC  on  the 
representation  that  the  goods  were 
intended  for  use  in  the  United  States. 
Once  the  goods  were  delivered  to 
RACC,  Amiri  and  Danesh  would  export 
the  goods  to  Iran.  In  certain  instances, 
they  would  submit  license  applications 
to  the  Department  seeking  authorization 
to  export  the  goods  from  the  United 
States  to  Iran.  Without  waiting  to 
determine  whether  the  Department 
would  issue  a  validated  export  license, 
or.  in  those  instances  in  which  no 
application  was  filed.  Amiri  and  Danesh 
would  exjjort  the  goods  to*-an.  In  order 
to  conceal  the  fact  that  no  validated 
license  existed  that  would  authorize  the 
exports.  Amiri  and  Danesh  would 
submit  Shipper's  Export  Declarations 
(SEDs)  to  the  U.S.  government  stating 
that  the  exports  were  authorized  under 
general  licenses  G-DEST  or  GLV.  In 
instances  in  which  they  claimed  that  the 
export  was  being  made  under  general 
license  GLV,  they  would  also 
misdescribe  the  commodity 
classification  and  the  true  value  of  the 
commodity  being  exported. 

The  Department's  investigation 
reveals  that,  on  at  least  eight  separate 


'  The  Act  expired  on  September  30. 1990. 
Executive  Order  12730  (55  FR  40373.  October  2, 
1990)  continued  the  Regulationi  in  effecl  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706(1991)). 
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occasions  between  August  3. 1989  and 
October  13, 1990.  Amiri.  Danesh  and 
RACC  exported  U.S.-origin  equipment 
from  the  United  States  to  Iran  without 
the  required  validated  export  license  in 
the  manner  described  above.* 

The  Department  also  stated  that  the 
investigation  has  given  the  Department 
reason  to  believe  that  Amiri,  Danesh 
and  RACC  continue  to  seek  to  obtain 
U.S.-origin  commodities  that  they  intend 
to  export  from  the  United  States. 

In  light  of  the  above-described  events, 
the  Department  believes  that  the 
violations  Amiri,  Danesh  and  RACC  are 
suspected  of  having  committed  were 
significant,  deliberate  and  covert  and 
are  likely  to  occur  again  unless  a 
temporary  denial  order  naming  Amiri, 
Danesh  and  RACC  is  issued  by  the 
Acting  Assistant  Secretary.  In  addition, 
the  Department  believes  that  a 
temporary  denial  order  is  necessary  to 
give  notice  to  companies  in  the  United 
States  and  abroad  that  they  should 
cease  dealing  with  Amiri.  Danesh  and 
RACC  in  export-related  transactions 
involving  U.S.-origin  goods. 

Accordingly,  based  on  the  showing 
made  by  the  Department.  I  find  that  an 
order  temporarily  denying  the  export 
privileges  of  Reza  Panjtan  Amiri,  also 
known  as  Ray  Amiri;  Mohammad 
Danesh,  also  known  as  Don  Danesh; 
and  Ray  Amiri  computer  Consultants  is 
necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the  Act 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  Amiri, 
Danesh  and  RACC  in  goods  and 
technical  data  subject  to  the  Act  and  the 
Regulations,  in  order  to  reduce  the 
substantial  likelihood  that  Amiri. 
Danesh  and  RACC  will  continue  to 
engage  in  activities  that  are  in  violation 
of  the  Act  and  Regulations.  This  order  is 
issued  on  an  ex  parte  basis  without  a 
hearing  based  on  the  Department's 
showing  that  expedited  action  is 
required. 

Accordingly,  it  is  hereby: 

Ordered 

I.  All  outstanding  individual  validated 
licenses  in  which  Amiri,  Danesh  and 
RACC  appear  or  participate,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  Amiri's 
Danesh's  and  RACC's  privileges  of 
participating,  in  any  manner  or  capacity, 


•  On  September  12. 1991.  a  17-count  indictment 
waa  returned  againit  Amiri  and  Daneth  charging 
them  with  conspiracy,  unlawful  exports  and  malting 
false  statements  to  the  U.S.  government  on  the  SEOi 
submitted  in  connection  with  these  eight  exports. 


in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  For  a  period  of  180  days  from  the 
date  of  entry  of  this  order.  Reza  Panjtan 
Amiri,  also  known  as  Ray  Amiri,  with 
addresses  at  13165  E.  Essex  Drive, 
Cerritos,  California  90701  and  c/o  Ray 
Amiri  Computer  Consultants,  4320 
Campus  Drive,  suite  250,  Newport 
Beach,  California  92660;  Mohammad 
Danesh,  also  known  as  Don  Danesh, 
with  addresses  at  27591  Bocina,  Mission 
Viejo,  California  92692  and  c/o  Ray 
Amiri  Computer  Consultants,  4320 
Campus  Drive,  suite  250,  Newport 
Beach,  California  92660;  and  Ray  Amiri 
Computer  Consultants,  4320  Campus 
Drive,  Suite  250,  Newport  Beach. 
California  92660,  and  all  their 
successors,  assignees,  officers,  partners, 
representatives,  agents,  and  employees, 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization,  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations;  and  (v)  in  financing, 
forwarding,  transporting,  or  other 
servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  S  788.3(c),  any 
person,  firm,  corporation,  or  business 
organization  related  to  Amiri,  Danesh 
and/or  RACC  by  affiliation,  ownership, 
control,  or  jjosition  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 


IV.  As  provided  by  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of.  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  In  accordance  with  the  provisions 
of  S  788.19(e)  of  the  Regulations,  any 
respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  the  Administrative  Law  ludge, 
U.S.  Department  of  Commerce,  room  H- 
6716, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  180  days. 

VII.  In  accordance  with  the  provisions 
of  S  788.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  this  order  shall 
be  published  in  the  Federal  Register, 

Dated:  November  12, 1001. 
Douslai  E.  Lavin, 

Acting  Assistant  Secretary  for  Export 

Enforcement. 

(FR  Doc.  91-27882  Filed  11-10-01;  8.45  am) 
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Pstent  end  Tndemeflc  Office 

(Docket  Na  •1117»-1273i 

Requeet  for  Informetion  Regenttng 
Proceee  Pelent  Aroendmente  Mede  by 
the  Omnlbue  Trade  and 
Competitiveness  Act  of  1988 

AOENCV:  Patent  and  Trademark  Office. 
Conwnerce. 

ACnON:  Request  for  information  from 
domestic  industries  regarding  possible 
adverse  effects  of  the  process  patent 
amendments  made  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L  100-418). 

DATVS:  Comments  must  be  received  on 
or  before  January  31, 1992. 

FOR  FUirrNER  INFORMATKMt  CONTACT: 

Documents  and  questions  should  be 
submitted  to  Michael  K.  Kirk.  Assistant 
Commissioner  for  External  Affairs,  Box 
4,  Patent  and  Trademark  Office, 
Washington.  DC  20231.  Telephone  at 
(703)  305-9300. 

SUFMJEMCNTAIIY  INFOIUIATION:  The 

Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-4181  was 
enacted  on  August  23, 1988.  Among 
other  things,  the  Act  amended  title  3S. 
United  States  Code,  to  extend  the 
protection  of  a  process  patented  in  the 
United  States  also  to  products  made  by 
that  process.  As  a  consequence, 
whoever  without  authority  imports  into 
the  United  States,  or  sells  or  uses  in  this 
country,  a  product  made  by  a  patented 
process  shall  be  liable  as  an  infringer,  if 
the  importation,  sale  or  use  occurs 
during  the  term  of  the  process  patent. 
(Sections  9002  and  9003  of  Public  Law 
100-418).  The  effective  date  of  that 
amendment  was  February  23, 1988. 

Section  9007  of  the  Act  requires  the 
Secretary  of  Commeroe  to  report  to  the 
Congress,  at  the  end  of  each  one-year 
period  from  the  effective  date  of  the 
above  amendments,  on  the  effect  of 
these  amendments  on  those  domestic 
industries  that  submitted  complaints 
during  such  period  alleging  that  their 
legitimate  sources  of  supply  have  been 
adversely  affected.  Such  reports  must  be 
submitted  for  five  successive  years. 

The  third  report  from  the  Secretary  of 
Commerce  to  the  Congress  will  be 
submitted  on  February  23, 1992,  covering 
the  preceding  one-year  period. 
Accordingly,  it  is  requested  that 
domestic  industries  wishing  their 
complaints  reflected  in  the  Secretary's 
report  ensure  that  any  submission  on 
this  subject  is  received  by  the 
Department  of  Commerce  not  later  than 
January  31, 1992. 


Dated:  Novemlier  4. 1991. 
Hairy  F.  Maaheck.  |r.. 

Assistant  Secretary  and  Commisshtyer  of 

Patents  and  Trademarks. 

(FR  Doc  91-27831  Filed  11-19-91;  6:45  am| 


National  Institute  of  Standards  end 
Tectinology 

Malcolm  Baldrige  National  Quality 
Award**  Board  of  Overseers 

agency:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTKMC  Notice  of  partially  closed 

meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  5  U.S.C  app. 
2.  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Maioolm  Baldrige  National 
Quality  Award  cm  Thursday.  December 
5, 1991,  from  6  a.m.  to  4:30  p.m.  The 
Board  of  Overseers  consists  of  seven 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce,  assembled 
to  advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  the  meeting  on  December  5, 
1991.  will  be  for  the  Board  of  Overseers 
to  receive  and  then  discuss  reports  from 
the  National  Iivstitute  of  Standards  and 
Technology  (NIST)  and  the  Panel  of 
judges  of  the  Malcolm  Baldrige  National 
quality  Award.  These  reports  will  cover 
the  following  topics:  8-0:30  a.m. — 
Introductions  and  oven'iew  of  the  1991 
Award  Program:  9:30-10  a  jn. — Report 
by  the  contractor,  American  Society  for 
Quality  Control;  10:15-ia45  a.m.— 
Report  by  the  Chainnan  of  the  Judges 
Panel;  10:45  a.m.^3;30  p.m. — Discussions 
for  plans  for  the  1992  award:  outline  key 
issues  and  then  outline 
recommendations.  This  session  will 
include  a  working  lunch.  The  discussion 
with  the  Secretary  of  Commerce 
scheduled  to  begin  at  3:30  pjn.  on 
December  5. 1991,  will  be  closed. 

DATES:  The  meeting  will  convene 
December  5. 1991.  at  8  a.m..  and  adjourn 
at  approximately  4:30  p.m.  on  December 
5, 1991.  The  open  part  of  the  meeting 
will  commence  at  8  »jd.  and  adjourn  at 
3:30  p.m.  on  December  5, 1991. 

ADDRESSES:  The  meeting  will  be  held  at 
Department  of  Commerce,  Herbert  C 
Hoover  Building,  room  1414, 14th  Street 
and  Constitution  Avenue.  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  OONTT ACT 
Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  Institute  of 
Standards  and  Technology, 


Caithersburg.  Maryland  20899, 
telephone  number  (301)  975-2036. 
SUFFtEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on 
November  13, 1991,  that  the  meeting  of 
the  Board  of  Overseers  will  be  closed 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  (5  U.S.C.  app. 
2.  section  10(d)).  that  the  portions  of  this 
meeting  which  Involve  examination  and 
discussion  of  records  may  be  closed  to 
the  public  in  accordance  with  section 
552b(c)(4)  of  title  5.  United  States  Code, 
since  that  portion  of  the  meeting  is  likely 
to  disclose  trade  secrets  and  commercial 
of  financial  information  obtained  from  a 
person  which  is  privileged  or 
confidential.  All  other  portions  of  the 
meeting  will  be  open  to  the  public. 

Dated:  November  IS,  1991. 
)ohn  Lyons, 
Director. 
(FR  Doc.  91-27926  Filed  11-19-91: 8.45  am) 

BtLUNO  COOC  M10-I9-M 


COMMITTEE  fK>R  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Umtts  for 
Certain  Cotton,  MenHMede  Fiber  and 
Silk  Blend  TextNe  Products  Produced 
or  Manufactured  in  ttie  People's 
RepobHeolCtiine 

November  1&  1091. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissiooer  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  22.  1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinsen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Statvs  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  56»-682&  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Ad  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  Categories  641 
and  848  are  being  increased, 
respectively,  for  special  shift  and  swing. 
The  limits  for  Categories  341  and  613  are 
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being  reduced  to  account  for  the  special 
shift  and  swing  being  applied.  As  a 
result  of  the  increase,  the  limit  for 
Category  848.  whidi  is  currently  filled, 
will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Fsdatal  Ragbter  notice  55  FR  50758. 
published  on  December  10, 1990).  Also 
see  55  FR  48268,  published  on  November 
20, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggia  D.  TantiUo, 

Chairman,  Committee  for  the  larplementatSoa 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  15. 1991. 
Commi88ioner  of  Customs, 
Drpartjnent  of  the  Treaemy,  Washington.  DC 
20229. 

Dear  Commissioner  llris  directive  amends, 
but  does  not  canod.  the  directive  iesaed  to 
you  on  November  14. 1990.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  conoems  imports 
of  certain  cotton.  wooL  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
China  and  exported  during  the  twelve-month 
period  which  began  on  lannary  1, 1991  and 
extends  through  December  31, 1991. 

Effective  on  November  22. 1991,  you  are 
directed  to  amend  further  the  directive  dat«d 
November  14. 1980  to  adjust  the  limits  for  Ae 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreeaaenl 
between  the  Goverasients  of  the  Uaited 
States  and  the  People's  Republic  of  China; 


Category 


Levels  not 
subject  tea 
group 

341 


613. 
641. 
846. 


Adjustad  i«M»v»4nonlh  enS  • 


not 


S».3M   dozan   a<    wtiich 
mora     ttwi    365.022 
than  t>a  in  Category  341-Y  * 

1 ,653,764  aquara  matem. 

1,362.154  dozen. 

105,792  Ooxen. 


<  Tha  Imits  tiava  not  1)aan  a<4usted  to  aocount  for 
any  import*  aKSonadsnarOaoambar  31,  1900. 

'Category  341-Y:  ooty  HTS  numbara 
6204  22.3060.  6206.30.3010  and  6206  30J030. 

The  Cominittee  for  the  Implementation  of 
Textile  Agreementi  has  determiited  that 
these  actions  fall  Mitiiiii  the  forejgn  afi'aJrs 
exception  to  the  ruleraakiRg  proviaions  of  5 
U.S.C.  553(a)(1).      , 


Sincerely. 
Auggie  D.  TantiUa 

Chairman,  Committee  fat  tfm  Hnpiememtation 

of  Textile  AgnemettU. 

[FR  Doc.  91-27931  Piled  tl-lS-et  8^  mi) 


EstablishRMnt.  Amendment  and 
Adjustment  of  Import  IJraHs  and 
Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton 
Men4ilade  Fiber  Textile  Products 
Producsd  or  llanufaetured  in  Efypt 

November  IS.  IMl. 
AOCNCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing, 
amending  and  adjusting  import  limits 
and  amending  visa  requirements. 

EFFECnvi  oati:  November  22. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich.  International  Trade 
Specialist.  Offlce  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  588-5810.  For  information  on 
embargoes  and  qnota  re-openings,  call 
(202)  S77-3715. 

SUPPLEMENTARY  INFORHMTIOH: 

AiMtiority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  tiie 
Agricultural  Act  of  1958.  as  amended  (7 
U.S.C.  1854). 

In  a  MemorandiUB  of  Understandii^ 
(MOU)  dated  October  25. 1991  between 
the  Governments  of  the  United  States 
and  the  Arab  Republic  of  Egy]>t, 
agreement  was  reached,  among  other 
things,  to  establish  a  specific  limit  for 
Category  369-S  and  increase  the  current 
sublimit  for  Category  301.  The  current 
limits  for  Group  I  and  Categories  227, 
^yQl^n.  and  301  are  being  adjusted  to 
account  for  swing  and  cancellation  of 
special  shift  and  swing  previously 
applied.  A  formal  exchange  of  notes  will 
follow.  As  a  result  of  the  adjustments, 
the  sublimit  for  Category  301,  which  is 
currently  filled,  will  re-open. 

In  addition,  the  visa  requirements  are 
being  amended  to  require  a  visa  for 
Category  369-S  (shop  towels)  and  369 
(other  thaa  shop  towels),  produced  or 
manufactured  in  Egypt  and  exported 
itom  Egypt  on  and  after  November  22. 
1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Re^ster  notice  SS  Fit  S07S8. 
published  on  December  la  1990).  Also 
see  52  FR  48857.  published  on  Decen^jer 
28, 1987:  55  FR  49838,  published  oo 
December  3, 1990;  and  58  FR  23554. 
published  on  May  22. 1891. 

The  letter  to  the  Commisstoner  of 
Customs  and  the  actions  taken  pursuant 
to  tt  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  tlw 
implementation  of  oertafai  of  its 
provisions. 
Auggis  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation  . 
of  Textile  Agreements. 

Commlnea  for  the  Impletnantatton  of  TaxtUa 
Agreements 

November  15. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasttry,  Washington,  DC 
20229. 

Dear  Comraissloner  This  directive  amends, 
but  does  not  cancel  the  directives  issued  to 
yon  on  November  Z7. 1990  and  May  IB,  t991, 
by  the  Chairman,  CooHirittee  for  the 
Implementation  of  Textile  Agreements.  Those 
directives  concern  imports  of  certain  cotton 
and  man-made  fiber  textile  products, 
produced  or  manufactured  is  Egypt  and 
exported  during  the  periods  which  begaa  on 
January  1, 1991  and  April  3a  1991  and  extend 
through  December  31. 1991. 

Effective  on  November  22, 1991.  pursuant 
to  the  Memorandum  of  Understsndirig  (MOU) 
dated  Octol)er  25. 1991  between  the 
Govemments  of  the  United  States  and  the 
Arab  Repnbhc  of  Egypt  you  are  directed  ts 
amend  the  restraint  period  for  Category  : 
S  to  begin  on  January  1, 1991  and  extend 
through  December  31. 1991  and  ad)u«l  the 
limits  for  the  following  categories: 


Category 


Group  I 
218-220.  224-227. 
313-317  and  32«. 
as  a  group. 
Subteval  tr<  Group  1 
227 


Laval  not  inagroup 
300/301  


369-S  • 


62.123.436 


square 


12.272,957 


7.01^120  kilograma  of 
wMoM  not  MOia  Sian 
MTSLSSt  fcSograma 
shal  tM  In  Catagory 
301. 

SZS.OeO  ttAograma. 


'  Tha  ftmlta  have  not  faaan 


toaocouM  lor 


any  imports  exported  altar  Oacernbar  31.  1990l 
*  Catagory        369-S:        only       HTS       nt 


6307.tOi00S. 


number 


You  are  directed  to  charge  281.088 
liilograms  to  Category  369-S  for  the  restraint 
period  January  1, 1991  through  Decemt)er  31. 
1991.  These  charges  are  for  goods  imported 
during  the  period  {afwary  1. 1991  Ihrough 
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May  23, 1991.  Charges  already  made  to 
Category  369-S  shall  be  retained. 

For  visa  purposes,  you  are  directed  to 
amend  the  directive  dated  December  21, 1967 
to  require  a  visa  for  Category  369-S  (shop 
towels)  and  Category  369  (other  than  shop 
towels)  which  are  exported  from  Egypt  on 
and  after  November  22, 1991.  Shipments 
entered  for  consumption  or  withdrawn  hom 
warehouse  for  consumption  on  and  after 
November  22. 1991  which  are  not 
accompanied  by  an  appropriate  visa  shall  be 
denied  entry. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  91-27932  Filed  11-19-91:  8:45  amj 

mjJNQ  COM  3S1»-«»-r 


Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton  and  Man- 
Made  Fit>er  Textiie  Products  Produced 
or  IManufactured  In  Egypt 

November  15, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

AcnOM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  MFORMATIOM  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPtEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  October  25. 1991  between 
the  Governments  of  the  United  States 
and  the  Arab  Republic  of  Egypt, 
agreement  was  reached  to  extend  the 
bilateral  agreement  for  two  consecutive 
one-year  periods,  beginning  on  January 
1, 1992  and  extending  through  December 
31, 1993.  A  formal  exchange  of  notes  will 
follow. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 


limits  for  the  period  January  1, 1992 
through  December  31, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Augjpa  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  lb«  Implementation  of  Textile 
Agreements 
November  15, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  October  25. 
1991,  between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egypt:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1992.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Egypt  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1992  and  extending  through 
December  31, 1992,  in  excess  of  the  following 
levels  of  restraint: 


Categoty 

T«Mlve-fnor«th  restrairrt  limit 

Fabric  Group 
218-220,  224- 
227.313-317 

and  326.  as  a 

group. 
Sublevelsin  Fabric 
Group 
218 

69,286.342  square  meters. 

219 

220 

224 

16,295,283  square  meters. 
16,295.283  square  meters. 
16,295.283  square  meters. 
16.295.283  square  meters. 
16,295.283  square  meters. 
16,295.283  square  meters. 
29.922.81 1  square  meters. 
16,295,283  square  meters. 
19,135,698  square  meters. 

225 

226 

227 

313 

314 

315 

Catagoiy 

Tviwlve-mooth  restraint  limit 

317 

16,295.283  square  meters. 

326 

levels  not  ins 
group 

300/301 

2,508,000  square  meters. 

6.376,834  kilograms  of  wt^ich 
not   more   ttian   2,000,000 

gory  301. 
772,915  dozen. 
960.500  kilograms. 

339 

36»-S  • 

■Category 
6307.10.2005. 


36»-S: 


only       HTS       number 


Imports  charged  to  these  category  limits  for 
the  period  Janiiary  1, 1991  through  December 
31. 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfllled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egypt. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerio  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C,  553(a)(1), 

Sincerely. 
Auggie  D,  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
\Fn  Doc.  91-27933  Filed  11-19-91:  8:45  am| 
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Announcement  of  Import  Restraint 
Limits  and  Amendment  of  Export<Visa 
Requirements  for  Certain  Cotton, 
Wool  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Hungary 

November  15, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year  and 
amending  visa  requirements. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
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embargoes  and  quota  re-openirtgs.  call 
[20Z]  377-3715. 

8UPPLEMENTAIIV  INFORMATION: 

Authority:  Exccutix-e  Order  11«51  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U,S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  October  10, 1991.  the 
Govemmenls  of  the  United  States  and 
the  RejrabHc  of  Hungary  agreed  to 
amend  aad  extend  their  current  bilateral 
agreement  for  two  consecutive  one-year 
periods,  beginning  on  January  1, 1992 
and  extending  throHgh  December  31. 
1993.  Categories  300/301,  313.  442.  445/ 
446,  645/646  atvd  669-P  sltell  no  kmger 
be  subject  to  quota  and  visa 
requirements.  A  formal  exchange  of 
diplomatic  notes  will  foUow. 

Also  elective  on  Jamiary  1. 1992, 
Category  434  shall  be  subject  to  quota 
and  visa  requirements. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
exisliag  visa  requirements  and  to 
establidi  limits  for  the  period  Jamiaiy  1. 
1992  through  Deoember  31. 199Z 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nuBben  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categodes  with  the  Harnxmized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
pubiished  on  December  10. 1990).  Also 
see  49  FR  9B39,  published  on  March  4. 
1964.  lofonnation  regarding  the  1902 
CORRELATION  will  be  pabhshed  to  die 
Federal  Aegister  at  a  later  date. 

The  letter  to  the  Conunissioner  of 
Customs  aad  the  actkxw  taken  pursuant 
to  it  are  not  designed  to  implement  all  (rf 
the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  ^e 
implementation  of  certain  of  its 
provisions. 
Ansgie  O.  Tanfllo. 

ChairmD,  Committee  for  the  ixplemeatatioa 
of  Textile  Agreements. 

Coamdaae  fm  the  hnyl— awtrtion  ofTwdMa 


November  U,  1991. 
CuDuuissiuiier  of  Customs, 
DeparLnaent  of  the  Treasury,  Washington.  DC 
20228. 
Dear  Commissioner.  Under  the  terms  of 
section  204  of  tlie  Agricultural  Act  of  1956,  as 
anaewled  (7  UJ&JC  1854).  aad  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  «t  Geneva  an  December  20, 
1973,  as  further  extended  on  July  31.  ISBl: 
pursuant  to  the  Memorandum  of 
UndersUuding  (MOU)  dated  Octoi>er  10, 1991 
betweea  tlie  GaveraineiiU  of  the  United 
States  and  the  Republic  of  Hungary:  and  io 
accordance  with  the  proviaioas  of  Executive 
Order  116S1  of  March  3. 1S72,  as  ajnended. 


you  are  directed  to  prohibit,  effective  on 
January  1. 1992,  entry  into  the  United  Sutes 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Hungary  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1992 
and  extending  through  December  31, 19B2,  in 
excess  of  the  following  levels  of  restraint: 


Catmory 

Tnfslv#  fiiwrth  fMlrtfnt 

•mM 

410 

43^ ,-, 

870.078  aquara  meters. 
16  SCO  dozen. 

434 

435 

443 

444 „ 

448 

e04 „. 

14,000  dozwi. 
22.000  dozwv 
1S5.000  nuntwrs. 
50.000  nuntMTB. 
28,000  dona 
858,875  kSograma. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1991  through  Oeoember 
31, 1991  shall  be  charged  ogainst  those  levels 
of  restraint  to  the  extent  of  any  tmfiilwl 
balances.  In  the  event  the  limits  estahtiaiied 
for  that  period  have  been  exhaaated  by 
previous  entries,  eadi  goods  shall  be  aubfed 
to  the  levets  set  forth  in  this  directive. 

The  limits  set  forth  atwve  are  subject  to 
adjustment  in  the  future  pMrsuant  to  the 
provisions  of  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  February  15  and 
25, 1983.  as  anandod.  and  the  MOU  dated 
October  10,  IWl  between  the  Governments  of 
the  United  States  and  dw  Republic  of 
Hungary. 

Also  effective  en  January  1, 1902,  yo<i  are 
directed  to  amend  farther  the  March  5. 1*64 
directive  to  require  an  e^ort  visa  for 
shipments  of  wool  textile  products  in 
Category  434  which  are  exported  from 
Hungary  on  and  after  January  1. 1992. 
Shipments  entered  or  withdrawn  from 
warehouse  on  aad  after  January  1, 1992 
which  are  not  aoooi^a^ed  by  an 
appropriate  visa  ahaU  be  denied  entry. 

Textile  prodocts  in  Catetories  300/301, 313. 
«42,  445/446.  e4S/04e  and 6e0-4>  ■.  which  are 
exported  from  Hungary  on  and  afler  Jenttaiy 
t,  1992  shall  no  longer  be  sotiject  to  visa 
requirements. 

In  carrying  out  the  atwve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consuai^on 
to  include  entry  lor  coosuraption  into  the 
Coounonwealtli  of  iHierto  Rico. 

The  Committae  for  the  Implementation  of 
Textile  Agreeawnts  ha*  determined  that 
theae  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemdcing  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely.  , 

Auggie  O.  TaotiUa. 

Chairman,  Committee  far  the  Implementation 

of  Textile  Agreements. 
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AnnouncenwnC  of  Impart  Restraint 
UmtU  for  Certain  Cotton,  Wool,  Man- 
Made  Flt>ef ,  SUk  Blend  and  Othv 
Vegetable  Fibm^  TextUas  and  Textile 
Products  Produced  or  ManufactMred  In 
Tahwan 

November  15, 1991. 
aoency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  eslabli^ing 
limits  for  the  new  agreement  year. 

EFFCCnvc  OATl:  January  1, 1992. 
FOR  FURTHER  INFORSIATIOM  CONTACT: 

Jennifer  Tallarioo.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  bmits.  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-879L  For  ioforraation  on 
embargoes  and  quota  re-opeaings.  caU 
(202)  377-3715. 

SUFMSIMMTARV  iNFONMAnON: 

Aatbadtf-  Executive  Order  ttSSI  of  March 

3, 1972,  as  amended;  aectien  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
li.S.C  1854). 

The  Bilateral  Textile  A^vement, 
effected  by  exchange  of  notes  dated 
August  21, 1990  and  September  2a  19ga 
concerning  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products 
establishes  limits  for  the  period 
beginning  January  1, 1992  and  extending 
through  December  31. 1992. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  «vith  the  Harmonized  Tariff 
Schedtile  of  the  United  States  (see 
Federd  Ke^^ter  luitice  55  FR  50756, 
published  on  December  la  199(^ 
Inlotmation  regarding  the  1992 
COWIELATION  will  be  published  in  the 
Federal  Renter  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  desigaed  to  implement  all  of 
the  provtstons  of  the  bilateral 
agreement,  btrt  are  derigned  to  assist 


■  Category  «eiM>:  aniy  HTS  numbers  6305.31  XXM, 
8305.31.0020  tad^KHMMOO. 
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only  in  the  implementation  of  certain  of 
its  provisions. 
Au^ie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commiltee  for  the  Implementatioa  of  Textile 
Agreements 
November  15, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  pursuant  to  the 
Bilateral  Textile  Agreement  effected  by 
exchange  of  notes  dated  August  21. 1990  and 
September  28. 1990.  concerning  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
from  Taiwan:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1. 1992.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  Tiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1992  and  extending- 
through  December  31, 1992.  in  excess  of  the 
following  levels  of  restraint 


Category 


Group  I 
200-224,225/317/ 
326.  226,  227. 
229.300/301/ 
607,313-315, 
360-363.  36»-i7 
670-L/870  '. 
369-S',  369-0». 
400-414,  464- 
469,  600-606, 
611.613/614/ 
615/617.618. 
619/620.  621- 
624.  625/626/ 
627/628/629. 
665.  666.  66»- 
P  •.  66*-T  •,  668- 
O  •.  670-H  '  end 
670-O',ata 
group- 
Sublaveis  m  Group  I 

200 

218 

219 

225/317/326 

226 „„ 

300/301/607 


Twetve-montti  vestrwni  limt 


542.631.617  square  meters 

equivalent 


588.801  Idogrvns. 

18.222.408  aquere  meter*. 

13.400.518  squere  meters 

32.344.726  squere  meters. 

5.869.535  squere  meters. 

1.545.338  kitograms  o< 
•^MCh  not  more  ttMn 
1.267,781  Uograms 

eed*  sliaa  t>e  in  Catego- 
•tae  300.  301  and  607. 

82,167,086  squere  meters. 

23.869.875  squere  meters. 

18,290,406  squere  meter*. 

1.iezr7l  numbere. 

11.729.393  nunfters. 

42.668.400  lulogreme. 

488.S2S  lulogreme. 

206.218  lutogrem*. 

^628,563 


Category 

Twelve-month  restraint  imit 

613/614/615/617 

16.289.682  square  meters 

619/620 

625/626/627/628/ 

15,579,920  square  meters 

629. 

669-P 

283.238  kilograms 
920.581  kilograms. 
16.334.280  kilograms. 

669-T    

670-H     

Group  II 

237,  239,  330-332. 

807.290.205  square  meters 

333/334/335, 

equivalent 

336.  338/339, 

340-345,  347/ 

348.  349,  350/ 

650,  351,  352/ 

652,  353.  354, 

359-C/659-C  ». 

- 

359-H/659-H  '». 

359-0".  431- 

444,  445/446. 

447/448,  459, 

630-632,633/ 

634/635,  636, 

638/639.  640. 

641-644.  645/ 

646,  647/648, 

649,651.653, 

654.  659-S  •«. 

659-0".831- 

844  and  846-859. 

as  a  group. 

Sut>levels  in  Group  H 

237 „.     .„. 

575,265  dozen. 

239 

5,151.125  kilograms. 

331 

492,262  dozen  peirs. 

333/334/335 

252,150    dozen    o(    ivtiich 

rx>t  more  than   136,581 

dozen  slialt  t>e  m  Cate- 

gory 335. 

336 

98.009  dozen. 

338/339 

716  290  dozen 

340 

1.112,221  dozea 

341 

328.258  dozen. 

342 

205.064  dozen. 

345 

102,406  dozen. 

347/348 

1.070.256  dozea 

350/650 

127,513  dozen. 

351 

341,158  dozerv 

352/652 

2,600.278  dozen. 

359-H/659-H 

4,654,045  kitograms. 
1,454.436  kitograms. 
14.215  dozea 

359-C/659-C... 

433 

434 

9.S69  dozen. 

435 

23.438  dozea 

436 

4,665  dozen. 

438 _„ 

26.340  dozea 

440            

5,101  dozea 

449             

43  433  dozen 

443 

39.798  numbers. 

444 „ „_ 

56.660  numbers. 

445/448 .. 

131,429  dozea 

447/448 

19.424  dozen. 

831 _.. 

4.322.476  dozen  pars. 

633/634/835 „.„ 

1.634.440  dozen  of  wtmh 

not  more  ttien  959.317 

dozen  shaU  be  in  Cate- 

gories 633/634  end  not 

more       then      850.077 

dozen  ahaH  be  In  Cate- 

gory 635. 

638 „ „. 

357,711  dozen. 

636/639 

8.592.119  dozea 

640 

2.198.291  dozen  o«  «»tiich 

not  more  then  1,361,080 

dozen  shell  tw  in  Cete- 

gory  640-Y  >«. 

641 

725,963    dozen   o>    which 

not  fTxxe  ttien  254.094 

dozen  she*  be  in  Ceie- 

gory641-V'». 

642 

777.910  dozea 

643 

473.614  numbers. 

644 

624.075  numbers. 

Category 

645/646 

4,128,229  dozen. 

647/648 

5,707.874  dozen. 

651 

659-S 

835 

427.837  dozen. 
1,778,232  kitograms 
16,400  dozen. 

Grn(<>  III 
845 

646.123  dozen. 

'  Category  870:  Category  369-t:  only  HTS  num- 
bers 4202.12  4000,  4202  12.8020,  4202  12  8060. 
4202  92.1500.  4202  923015  end  4202  92  6000;  Cat- 
oniy  HTS  numbers  4202.12.8030, 
4202.92.3020,     4202923030     and 


egory  670-t: 
4202  12.8070 
420292.9020. 

•Category 
6307.10.2005 

'Category 
4202  12  4000, 


369-S: 


only       HTS       number 


369-0:    eH    HTS    numbers    except 
420212  8020,  4202.12.8060. 

4202.92.1500,  4202.92  3015.  4202.926000  (Catego- 
ry 369-L);  and  6307  10  2005  (Category  369-S) 

*  Category  669-P:  orily  HTS  numt>ers 
6305.31.0010,  6305.31.0020  wid  6305.39.0000 

*  Category  669-T:  only  HTS  numbers 
6306  12  0000.  6306  19  0010  and  8306.22.9030. 

•Category    669-a    alt    HTS    numbers    except 

6305  31  0010,  6305.31  0020.  6305  39.0000  (Catego- 
ry     669-P):      6306.12.0000.      6306.19.0010     and 

6306  22.9030  (Catcoory  669-T). 

'  Category  670-H:  only  HTS  numt>ers 
4202  22.4030  and  4202.22.8050. 

•Category  670-O:  alt  HTS  numbers  except 
4202.22.4030  4202.22.8050  (Category  670-H): 
4202  12.8030.  4202.12.8070.  4202  92  3020. 

4202.92.3030  and  4202.92.9020  (Category  670-t). 

•Category  359-C:  only  HTS  numbers 
610342.2025.  6103.49.3034,  6104621020, 

6104  69.3010.  6114.20.0048,  6114.20  0052, 

6203  42.2010,  6203.42.2090.  6204.62.2010. 
6211  32.0010.  6211.32.0025  «ld  6211.42.0010:  Cat- 
egory   e59-C:    only    HTS    nuntmt   6103.23.0055. 


6103.43.2020, 
6103.49.3038, 
6104  69.1000. 
6114.30  3054. 
6203.49.1010, 
6204  69.1010. 


6103.49  2000, 
6104  63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 

HTS       numbers 


8103.43.202S, 

8104.83.1020. 

8104.69.3014. 

6203.43.2010, 

6203.49.1080, 

621010.4015. 
62 1 1  33.001 7  and  621 1 .43.0010. 
■•Category  359-H:  only 
6505.90.1540  and  6505.90.2060;  Category  659-H 
only  HTS  numbers  6502.00.9030,  6504.00.9015, 
650400.9060.  6505.90.5090.  6505.90.6090, 

6505  90.7090  and  6505.90  8090. 

"Category  359-0  all  HTS  numbers  except 
6103.42.2025.  6103.49.3034,  6104.62.1020, 
6104.69  3010,  8114.20.0048.         8114.20.0052, 

6203422010.  6203.42.2090,  6204.62.2010. 
6211  32.0010.  6211.32.0025.  6211.42.0010  (Catego- 
ry 359-C):  6505.90.1540  «ld  6505.90.2060  (Cetego- 
ry  359-H). 

659-S:       only      HTS       numbers 

8112.31.0020.         811241.0010, 

811Z41.0030.  8112.41.0040, 

6211.11.1020,     6211.12.1010    end 


■Category 
6112.31.0010. 
6112.41.0020, 
6211.11.1010, 
6211  12.1020. 
'•Category 
6103.23.0055, 
6103.49.2000. 
6104.63.1030, 
611430.3044. 
6203.43.2090, 
6204  63.1510. 


659-0  al  HTS 
6103.43.2020. 
6103.49.3038. 
6104.88.1000. 
6114.30.3054. 
6203.49.1010, 
6204.89.1010, 


numbers  except 
6103.43.2025, 
6104.63.1020, 
6104.88.3014, 
6203.43.2010, 
6203.49.1090, 
621010.4015. 


6211.33.0010,  6211.33.0017,  6211.43.0010  (Catego- 


ry 659-C); 
6504.00.9060, 
6505.90.7090, 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 
6211.12.1020  (Cetegory  659-S) 

■•Cetegory       640-Y:       only 
6205.30i01O     6205.30.2020. 
6205.30.2060. 

■•Category 
8204.23.0050. 
6206.40  3025. 


6502.00.9030.         6504.00.9015, 

6505.90.5000.         8505.90.6090. 

6505.90.8090     (Category     659-H): 

6112.31.0020,         611241.0010. 

e11^41.oo30.      8112.41.0040, 

6211.11.1020,     8211.12.1010    and 


841-Y:       only 
6204.29.2030. 


HTS      numbers 
6205.30.2050    end 

HTS      numbers 
6206UI0J010    end 


Imports  charged  to  these  category  limits  for 
the  period  January  1. 1991  through  December 
31. 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  iimite  eetablished 
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for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  th?  future  pursuant  to  the 
provisions  of  the  Bilateral  Textile  Agreement 
effected  by  exchange  of  notes  dated  August 
21, 1990  and  September  28. 1990. 

The  conversion  factors  for  the  following 
merged  categories  are  as  follows: 


Category 

(square  meters 

equivelent/cetegoty  unit) 

300/301/807 

8.S 

333/334/335 

33.7S 

352/652 

1U     . 

359-C/659-C 

10.1 

359-H/859-H 

11.5 

369-t/670-L/870 

3.8 

633/634 

33.9 

633/634/635 

34.1 

638/639 

12.5 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-27935  Filed  11-19-91;  8:45  am] 
MiajNOcoM  ssio-on-r 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Ma<ts  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  TextMe 
Products  Produced  or  Manufactured  In 
Ttialland 

November  15, 1991. 
aocncy:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

CFFECnvi  DATC:  January  1, 1992. 
POII  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist,  OfTice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)377-3715. 


SUPPLEMCNTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement  of 
September  3, 1991  between  the 
Governments  of  the  United  States  and 
Thailand  establishes  limits  for  the 
period  beginning  on  January  1. 1992  and 
extending  through  December  31, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coounlttee  for  the  Implementatiaa  of  Textile 
Agreements 

November  15. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31. 1991; 
pursuant  to  the  Bilateral  Textile  Agreement 
of  September  3, 1991  between  the 
Governments  of  the  United  States  and 
Thailand;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit  effective  on  January  1, 1992,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  Tiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1992  and  extending 
through  December  31, 1992,  in  excess  of  the 
following  levels  of  restraint: 


Category 

tevels  in  Qraup  1 

200 «..._ 

219 

795.000  kilograms. 
4.240,000  square  meters. 
3.180,000  kilograms. 
3.180.000  kilograms. 
636.000  kilograme. 

301-P' 

301-O*  „ 

Category 

313/314/315 

86.780,000    square    meters    cH 

which       not      mere      ttian 

14,840,000     square     inelers 

shall  be  in  Category  313,  not 

more  than  33.920.000  square 

meters  shall  be  in  Category 

314     and    not    more    than 

21,200.000     square     meters 

shaM  be  in  Category  315. 

317/328 

8,215,000  squere  meters. 

363 

13,780.000  numbers. 

36»-0* 

151,580  kilograms. 

36e-S« 

212,000  kilograms. 

804 

477.000  kilograms  of  which  no! 

more  than  318,000  kitograms 

shafl  be  in  Category  604-A> . 

607 

2.120.000  MIograms. 

611 

12.120,000  square  meters. 

613/814/615 

29.150.000    squere    meters    of 

16.960.000     squere     meters 

ahal  be  in  Category  614  and 

not     more    than     16.960.000 

square  meters  shall  be  m  Cat- 

egories 61 3/61 5 

819 _.„ 

4,770,000  squere  meters. 

620 

625/826/627/ 

8.480,000     square     meters    of 

628/629. 

7.420,000  square  meters  shall 

be  in  Category  625. 

Group  H 

237,  239.  330- 

190,800,000      square      meters 

359,  431- 

equivalerft 

459,630- 

868  «id 

831-859,  as 

a  group. 

Sublevelsin 

Group  II 

331/631 

1.157,111  dozen  pairs. 

334/634 

413,400  dozen. 

335/635/835 

328.600  dozen. 

336/636 

212.000  dozea 

338/339 

1.456.000  dozen. 

340 

100.800  dozen. 

341/641 

450.500  dozea 

342/642 

392  200  dozea 

345 

201.400  dozea 

347/348/847 

503.500  dozea 

351/651 

159,000  dozea 

359-H/659- 

H«, 
434  „.. 

763,200  kNograms. 

11,110  dozen. 

438. 

16,665  dozen. 

442 

10.352  dozen. 

638/639 

1.716.000  dozen. 

640 .._ 

349,800  dozen. 

645/646 

212.000  dozea 

647/648 

754,720  dozen. 

301-P:  only  HTS  numbers 
52O6.22.0Oi50,  5206.23.0000, 
5206.25.0000,         5206410000. 

5206.430000,     5206.440000     and 

301 -O;       only       HTS       numbers 
5205220()00,         5205.23.0000,  , 
5205  25  0000.  5205.410000, 

520543.0000,     5205.44.0000    and 

369-D:       only       HTS       numbers 


■Category 
5206.21.0000, 
5206.24.0000, 

5206.42.0000, 
5206.45.0000. 

■Category 
5205.21.0000, 
5205.24.0000, 
5205.42.0000, 
5205.45.0000. 

'Category 
6302.60.0010.  6302.91.0005  and  8302.91.0045. 


368-S:       only       HTS       number 
604-A:       only       HTS       number 


*  Category 
6307.10.2005. 

'Category 
5509.32  0000. 

•Category  359-f|:  only  HTS  numbers 
6605.90.1540  and  6505902060;  Category  659-H: 
only  HTS  numbers  8502.00.9030.  6504.00.9015. 
6504.00.9060,  6505.90.5090,  6505.90.6090, 
6505.90.7090  and  6605.90.8090. 
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The  limiti  established  in  this  directive  may 
b«  adjusted  in  the  future  pursuant  to  the 
provisions  of  the  Bilateral  Textile  Agreement 
of  September  3, 1991.  between  the 
Governments  of  tha  United  States  and 
Thailand 

The  conversioa  factors  for  merged 
Categories  359-H/e5»-H  and  638/639  are  11.5 
and  12.9B.  respectively. 

In  carrying  out  th«  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  Into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
theae  actions  fali  wttbm  the  foreign  affairs 
exception  of  liw  rulemaking  provisiona  of  5 
use.  553(aNl)- 

Sincerely, 

Auggie  D.  Tantillo. 

Chairman.  Committee  far  the  Implementation 

of  Textile  Agreements. 

IFR  Doc  91-27936  Filed  11-19-91:  8:45  am] 
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R«qu«st  for  Public  Commants  on 
BiaHfl  Texti*  Consuttations  with  th« 
Federative  Republic  of  Brazil  on 
Cartain  Wool  TextUa  Producta 

November  15. 1991. 
aoency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACnOH:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECnvc  DATE  November  22. 1991. 

Fon  ruRTHER  iNForaiATKiN  cowtact: 
Nicole  Bivens  Collinson.  International 
Trade  Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 

(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-58ia  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPlfaWNTARY  MFOfMSATION: 

Aothocity:  Executive  Oder  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1988.  as  amended  (7 
U.S.C  1864). 

On  October  31, 1991,  under  the  terms 
of  the  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  September 
15  and  19, 19118.  between  the 
Governments  of  the  United  States  and 
the  Federative  Republic  of  Brazil  the 
United  States  Government  requested 
consultations  with  the  Government  of 
the  Federative  Republic  of  Brazil  with 


respect  to  men's  and  boys'  woo)  suits  in 
Category  443. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Category  443.  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on 
October  31. 1991  and  extends  through 
January  28. 1992. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments.  CITA.  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  443,  produced  or 
manufactured  in  Brazil  and  exported 
during  the  prorated  period  begiruiing  on 
January  29. 1992  and  extending  through 
March  31. 1992.  of  not  less  than  13,078 
numbers. 

A  summary  market  statement 
concerning  Category  443  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  443,  under  the 
agreement  with  the  Government  of  the 
Federative  Repubhc  of  Brazil  or  to 
comment  on  dJamestic  production  or 
availability  of  products  included  in 
Category  443.  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Auggie  D.  Tantillo.  Chairman, 
Cotnmittee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
ATTN:  Helen  L  LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  pubKc 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  443.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Federative  Republic 


of  Brazil,  further  notice  will  be 
published  in  the  Federal  Register. 
A  description  of  the  textile  and 
apparel  categories  In  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990). 
Auggie  D.  Tantiilo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Brazil 

Category  443— Men's  and  Boys'  Wool  SuiU 

October  1991 

Import  Situation  and  Conclusion 

U.S.  imports  of  men's  and  boys'  wool 
suits.  Category  443,  from  Brazil  reached 
80,093  units  (6,674  dozen)  during  the 
year  ending  in  August  1991,  39  percent 
above  the  57,542  units  (4.795  dozen] 
imported  during  the  year  ending  in 
August  1980.  In  the  first  eight  months  of 
1991,  imports  of  Category  443  from 
Brazil  reached  48.045  units  (4,004  dozen). 
44  percent  above  the  33.435  units  (2.786 
dozen]  shipped  during  the  same  time 
period  in  IMO. 

The  sharp  and  substantial  increase  of 
Category  443  imports  from  Brazil  is 
causing  a  real  risk  of  market  disruption 
in  the  U.S.  market  for  men's  and  boys' 
wool  suits. 

U.S.  Production.  Import  Penetration  and 
Market  Share 

U.S.  production  of  men's  and  boys' 
wool  suits.  Category  443.  declined  25 
percent,  from  482.000  dozen  in  1988  to 
355.000  dozen  in  1990.  This  trend 
continued  in  1991.  with  U.S.  production 
falling  to  334.000  dozen  during  the  year 
ending  in  Mardi  1991.  U.S.  imports  of 
men's  and  boys'  wool  suits.  Category 
443,  increased  from  167,000  dozen  in 
1988  to  195,000  dozen  in  1990.  a  17 
percent  increase.  U.S.  imports  continue 
to  increase  in  1991.  up  eight  percent  in 
the  first  eight  months  of  1991  over  the 
January-August  1990  level. 

The  domestic  manufacturers  share  of 
the  men's  and  boys'  wool  suit  market 
fell  from  74  percent  in  1966  to  65  percent 
in  1990.  a  decline  of  9  percentage  points. 
The  domestic  manufacturers'  market 
share  fell  to  62  percent  in  the  year 
ending  in  March  of  1991.  The  ratio  of 
imports  to  domestic  production  in 
Category  443  has  risen  from  35  percent 
in  1988  to  55  percent  in  1990.  to  60 
percent  in  the  year  ending  in  March 
1991.  j 

Duty- Paid  and  U.S.  Producers '  Price    ' 

Approximately  98  percent  Category 
443  imports  from  Brazil  during  the  first 
eight  months  of  1991  entered  the  U^S. 
under  HTSUSA  numbers  6203.11.2000- 
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men's  and  boys'  wool  suits,  pther  than 
those  containing  30  percent  or  more  by 
weight  of  silk,  and  6203.12.1000— men's 
and  boys'  suits  containing  36  percent  or 
more  wool  or  fme  animal  hair.  These 
garments  entered  at  duty-paid  landed 
values  below  U.S.  producers'  prices  for 
comparable  suits. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  15. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1991: 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  of  September  15 
and  19, 1988.  as  amended,  between  the 
Governments  of  the  United  States  and  the 
Federative  Republic  of  Brazil:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
November  22, 1991,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Category  443.  produced  or 
manufactured  in  Brazil  and  exported  during 
the  period  which  began  on  October  31. 1991 
and  extends  through  January  28. 1992.  in 
excess  of  25,067  numbers  '. 

Textile  products  in  Category  443  which 
have  been  exported  to  the  United  States  on 
and  after  April  1. 1991  shall  remain  subject  to 
the  aggregate  limit  established  in  the 
directive  dated  March  19. 1991  for  the  period 
April  1. 1991  through  March  31. 1992. 

Textile  products  in  Category  443  which 
have  been  exported  to  the  United  States  prior 
to  October  31, 1991  shall  not  be  subject  to  the 
limit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-27937  Filed  11-19-91;  8:45  am] 
eniMQ  COM  ssto-omy 


DEPARTMENT  OF  DEFENSE 

TtM  Joint  Staff;  National  Defenaa 
Univaraity  Board  of  Vialtora 

AGENCY:  National  Defense  University. 
Department  of  Defense, 

ACnON:  Notice  of  meeting. 

summary:  The  President  National 
Defense  University  has  scheduled  a 
meeting  of  the  Board  of  Visitors. 

DATES:  The  meeting  will  be  held 
between  0800-1200  and  1330-1530  on  6 
December  1991. 


■  The  limit  has  not  l>een  adjusted  to  account  for 
any  imports  exported  after  Oclotiar  sa  1991. 


:  The  meeting  will  be  held  in 
the  Hill  Conference  Center  of  Theodore 
Roosevelt  Hall,  Building  61,  Fort  Lesley 
).  McNair. 

FOR  nMTHER  MFORMATtON  CONTACT: 
The  Director,  University  Plans  and 
Programs.  National  Defense  University, 
Forth  Lesley  J.  McNair,  Washington,  DC 
20319-6000.  To  reserve  space,  interested 
persons  should  phone  (202)  475-1145. 

SUPPLEMENTARY  INPORMATION:  llie 

agenda  will  focus  on  National  Defense 
University  update,  accreditation  issues 
and  relations  with  Congress. 

Dated:  November  14. 1991. 
Linda  M.  Bynuni, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

(FR  Doc.  91-27827  Filed  11-19-91;  8:45  am] 
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Offica  of  ttM  Sacratary 
Board  of  Viaitors  Maating 

aoency:  Defense  Systems  Management 
College. 

action:  Board  of  Visitors  Meeting. 

summary:  a  meeting  of  the  Defense 
Systems  Management  College  (DSMC) 
Board  of  Visitors  will  be  held  in  Building 
184,  Fort  Belvoir,  Virginia,  on  Tuesday, 
December  10, 1991,  from  0830  until  1600. 
The  agenda  will  include  an  Operations 
Improvements  Update,  Legislative 
Activities  Update  and  a  review  of  our 
Outreach  Program.  The  meeting  is  open 
to  the  public:  however,  because  of 
limitations  on  space  available, 
allocation  of  seating  will  be  made  on  a 
first-come,  Hrst-serve  basis.  Persons 
desiring  to  attend  the  meeting  should 
call  Mrs.  Joyce  Reniere  on  (703)  664- 
4235. 

Dated:  November  14, 1991. 
L.M.Bynuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  91-27824  Filed  11-19-81;  8:45  am) 
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DOO  Advisory  Group  on  Electron 
Davicaa;  Advisory  Commlttaa  Maating 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at  0900. 
Monday,  2  December  1991. 

addresses:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  Ariington.  VA  22202. 

POR  FURTHER  INFORMATION  CONTACT: 

Warner  Kramer,  AGED  Secretariat  2011 
Crystal  Drive,  suite  307.  Arlington, 
Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Militay  Department  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended.  (5 
U.S.C.  App.  II  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  Usted  in  5 
U.S.C.  5S2b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  14, 1991. 
LM.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-27825  Filed  11-79-41:  8:45  am] 
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DOD  Advisory  Group  on  Elactron 
Davlcas;  Advteory  Commlttaa  Maating 

summary:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  armounces  a 
closed  session  meeting. 
DATIO:  The  meeting  will  be  held  at  0900, 
Wednesday,  11  December  1991. 

addresses:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive.  One 
Crystal  Park,  suite  307.  Arlington. 
Virginia. 
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POn  FUKTHm  MFORMATIOM  CONTACT: 

Becky  Terry.  ACEO  Secretariat.  2011 
Crjstal  Drive.  One  Crystal  Park,  suite 
307,  Arlington,  Virginia  22202. 

9Uf9LBaBtTtmr  iwrcmi— tww.  The 

mission  of  the  Advisory  Croup  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes.  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout 

In  accordance  with  section  10(d)  of 
Public  Law  92-463.  as  amended.  (5 
U.S.C  App.  II  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Croup 


meeting  concerns  matters  listed  in  S 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated  November  14. 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  LiaiBon 

Officer,  Department  of  Defense. 

|FR  Doc.  91-27826  FiW  11-19-91:  »;45  am) 
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Off  ic«  of  ttw  S«cr*tary 

Per  Dtom,  Travel  and  Transportation 
Allowance  Committee 

AOENCY:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 

ACTION:  Publication  of  changes  in  Per 
Diem  rates. 

SUMMUMV:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  157.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  o^icial 


travel  in  Alaska.  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  157  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTtVC  DATE:  1  October  1991 . 

8UPPIXMCNTARY  INFOMIIATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  June  1. 1979.  Per 
Diem  Bulletins  published  periodically  in 
the  Federal  Rej^ter  now  constitute  the 
only  notification  of  change.in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense. 

The  text  of  the  Bulletin  follows: 

Dated:  November  14. 1991. 
L.M.  Byiram. 

A  Itemote  OSD  Federal  Register  Liaison 
Off icer.  Department  of  Defense. 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PDERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  FOR  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES  , 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦    (B) 

(C) 

ALASKA: 

ADAK   5/ 

S  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

« 

05-16 

—09-15 

137 

59 

196 

06-01-91 

09-16 

—  05-15 

79 

54 

133 

01-01-91 

ANIAK 

73 

36 

109 

07-01-91 

ATQASUK 

- 

129 

86 

215 

12-01-90 

BARROW 

■' 

86 

73 

159 

06-01-91 

BETHEL 

70 

73 

143 

12-01-90 

SETTLES 

.  . 

65 

45 

110 

12-01-90 

CANTWELL 

62 

46 

108 

06-01-91 

COLD  BAY 

71 

54 

125 

12-01-90 

COLDFOOT 

75 

47 

122 

12-01-90 

CORDOVA 

74 

89 

163 

01-01-91 

CRAIG 

67 

35 

102 

07-01-91 

DILLINGHAM 

76 

38 

114 

12-01-90 

DUTCH  HARBOR-ONALASKA 

91 

54 

145 

12-01-90 

EIELSON  AFB 

05-15—09-15 

92 

62 

154 

07-01-91 

09-16--05-14 

60 

59 

119 

01-01-91 

ELMENDORF  AFB 

05-16—09-15 

137 

.   59 

196 

06-01-91 

09-16—05-15 

79 

54 

133 

01-01-91 

EMMONAK 

60 

40 

100 

06-01-91 

FAIRBANKS 

05-15—09-15 

92 

62 

154 

07-01-91 

09-16—05-14 

60 

59 

119 

01-01-91 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

05-16—09-15 

137 

59 

196 

06-01-91 

09-16—05-15 

79 

54 

133 

01-01-91 

FT.  WAINWRIGHT 

05-16—09-15 

92 

62 

154 

07-01-91 

09-16—05-14 

60 

59 

119 

01-01-91 

HOMER 

57 

61 

118 

01-01-91 

JUNEAU 

96 

70 

166 

01-01-91 

KATMAI  NATIONAL  PARK 

89 

59 

148 

12-01-90 
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MAXIMUM 

MAXIMUM 

» 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B) 

(C) 

ALASKA:   (CONT'D) 

'-,•* 

KENAI-SOLDOTNA 

05-01—09-30 

86 

70 

156 

05-01-91 

10-01--04-30 

64 

70 

134 

01-01-91 

KETCHIKAN 

$  81 

$  75' 

$  156 

01-01-91 

KING  SALMON   3/ 

75 

59 

134 

12-01-90 

KLAWOCK 

75 

36 

111 

07-01-91 

KODIAK 

68 

61 

129 

01-01-91 

K0T2EBUE 

133 

58 

191 

06-01-91 

KUPARUK  OILFIELD 

75 

52 

127 

12-01-90 

METLAKATLA 

79 

44 

123 

07-01-91 

MURPHY  DOME 

05-15—09-15 

92 

62 

154 

07-01-91 

09-16—05-14 

60 

59 

119 

01-01-91 

NELSON  LAGOON 

102 

39 

141 

06-01-91 

NOATAK 

77 

66 

143 

12-01-90 

NOME 

61 

75 

136 

D1-01-91 

NOORVIK 

77 

66 

143 

12-01-90 

PETERSBURG 

61 

54 

115 

31-01-91 

POINT  HOPE 

99 

61 

160 

•2-01-90 

POINT  LAY 

106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADHORSE 

64 

57 

121 

12-01-90 

SAND  POINT 

75 

36 

111 

07-01-91 

SEWARD 

- 

05-01—09-30 

79 

52 

131 

07-01-91 

10-01—04-30 

48 

49 

97 

10-01-91 

SHUNGNAK 

77 

66 

143 

12-01-90 

SITKA-MT.  EDGECOMBE 

65 

63 

128 

01-01-91 

SKAGWAY 

81 

75 

156 

01-01-91 

SPRUCE  CAPE 

68 

61 

129 

01-01-91 

ST.  GEORGE 

100 

39 

139 

06-01-91 

ST.  MARY'S 

60 

40 

100 

12-01-90 

ST  PAUL  ISLAND 

81 

34 

115 

12-01-90 

TAN  ANA- 

61 

75 

136 

01-01-91 

TOK 

59 

59 

118 

01-01-91 

UMIAT 

97 

63 

160 

12-01-90 

UNALAKLEET 

58 

47 

105 

12-01-90 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  FOR  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


i",  1 

MAXIMUM 

MAXIMUM 

• 

LODGING 

N&IE 

PER  DIEM 

EFFECTIVE 

LOCALITIt 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B) 

(C) 

ALASKA:   (CONT'D) 

i 

VALDEZ 

1- 

05-01—10-31 

116 

66 

182 

05-01-91 

11-01—04-30 

85 

63 

148 

01-01-91 

WAINWRIGHT 

90 

75 

165 

12-01-90 

WALKER  LAKE 

82 

54 

136 

12-01-90 

WRANGELL 

81 

75 

156 

01-01-91 

YAKUTAT 

70 

40 

110 

12-01-90 

OTHER   3,4 

$  63 

$  47 

$110 

07-01-91 

AMERICAN  SAMOA 

55 

47 

102 

12-01-90 

GUAM 

99 

59 

158 

12-01-90 

HAWAII: 

ISLAND  OF  HAWAII:   HILO 

60 

38 

98 

06-01-91 

ISLAND  OF  HAWAII:   OTHER 

106 

43 

149 

06-01-91 

ISLAND  OF  KAUAI 

112 

48 

160 

06-01-91 

ISLAND  OF  KURE   1/ 

13 

13 

12-01-90 

ISLAND  OF  MAUI:   KIHEI 

04-01  —  12-19 

85 

50 

135 

12-01-90 

12-20—03-31 

97 

50 

147 

12-20-90 

ISLAND  OF  MAUI:   OTHER 

62 

50 

112 

06-01-91 

ISLAND  OF  OAHU 

95 

42 

137 

06-01-91 

OTHER 

59 

47 

106 

12-01-90 

JOHNSTON  ATOLL   2/ 

18 

18 

36 

10-01-91 

MIDWAY  ISLANDS   1/ 

13 

13 

12-01-90 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

45 

31 

76 

12-01-90 

SAIPAN 

68 

47 

115 

12-01-90 

TINIAN 

44 

24 

68 

12-01-90 

OTHER 

20 

13 

33 

12-01-90 

PUERTO  RICO: 

BAYAMON 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

CAROLINA 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

'  FAJARDO   (INCLUDING  LUQUILLO) 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

58566 


« 

Federal  Register  /  Vol.  56.  No.  224  /  Wednesday,  November  20,  1991  /  Notices 


MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  FOR  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCALITY 


MAXIMUM   ' 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B) 

(C) 

PUERTO  RICO:   (CONT'D) 

FT.  BUCHANAN   (INCLUDING  GSA 

04-16—12-14 

12-15--04-15 
MAYAGUEZ 
PONCE 
ROOSEVELT  ROADS 

04-16—12-14 

12-15—04-15 
SABANA  SECA 

04-16—12-14 

12-15—04-15 
SAN  JUAN  (INCLUDING  SAN  JUAN 

04-16—12-14 

12-15--04-15 
OTHER 
VIRGIN  ISLANDS  OF  THE  U.S. 

05-01  —  11-30 

12-01—04-30 
WAKE   ISLAND      2/ 
ALL  OTHER  LOCALITIES 


SERV  CTR, 

GUAYNABO) 

93 

90 

116 

92 

64 

58 

113 

90 

66 

61 

102 

64 

S  93 

$  90 

116 

92 

COAST 

GUARD  UNITS) 

93 

90 

116 

92 

63 

63 

95 

63 

128 

66 

4 

17 

20 

13 

183 

07-01-91 

208 

12-15-91 

142 

07-01-91 

203 

07-01-91 

127 

07-01-91 

166 

12-15-91 

$183 

07-01-91 

206 

12-15-91 

183 

07-01-91 

208 

12-15-91 

126 

D7-01-91 

158 

J5-01-91 

194 

12-01-90 

21 

12-01-90 

33 

12-01-90 
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3/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and  US 
Government  or  contractor  messing  facilities  are  used,  a  meal  and  incidental 
expense  rate  of  $16.25  is  prescribed  to  cover  meals  and  incidental  expenses 
at  Shemya  AFB  and  the  following  Air  Force  Stations:  Cape  Lisburne,  Cape 
Newnenham,  Cape  Romanzof,  Clear,  Fort  Yu)con,  Galena,  Indian  Mountain,  King 
Salmon,  Sparrevohn,  Tatalina  and  Tin  City.   This  rate  will  be  increased  by 
the  amount  paid  for  US  Government  or  contractor  quarters  and  by  $4  for  each 
meal  procured  at  a  commercial  facility.  The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day  prior 
to  the  day  of  departure. 

4/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and  US 
Government  or  contractor  messing  facilities  are  used,  a  meal  and  inci'dental 
expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental  expenses  at 
Arachitka  Island,  Alaska.  This  rate  will  be  increased  by  the  amount  paid  for 
US  Government  or  contractor  quarters  and  by  $10  for  each  meal  procured  at  a 
commercial  facility.  The  rates  of  per  diem  prescribed  herein  apply  from  0001 
on  the  day  after  arrival  through  2400  on  the  day  prior  to  the  day  of 
departure. 

5/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and  US 
Government  or  contractor  messing  facilities  are  used,  a  meal  and  incidental 
.expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed  in  the 
table.  This  rate  will  be  increased  by  the  amount  paid  for  US  Government  or 
contractor  quarters. 

|FR  Doc.  91-27828  Filed  11-1»-«1: 8:45  am] 
ntxiNo  coK  Mie-ei-c 


FOOTNOTES 

1/  Commercial  facilities  are  not  available.   The  meal  and  incidental  expense 

rate  covers  charges  for  meals  in  available  facilities  plus  an  additional 

allowance  for  incidental  expenses  and  will  be  increased  by  the  amount  paid 
for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.  Only  Government -owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality.  This 
per  dieift  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 
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DetMirtnwnt  of  ttM  Air  Force 

USAF  Sci«ntttk:  Advisory  Board 
Meating 

The  USAF  Scientific  Advisory  Board's 
Committee  on  TechnoJogy  to  Support 
Force  Projection:  Global  Reach— Global 
Power  will  meet  on  5-6  December  1991. 
at  The  ANSER  Corporatian.  Crystal 
Gateway  3. 1215  Jefferson  Davis 
Highway.  Arlington.  VA.  from  8  a.m.  to  5 
p.m. 

The  purpose  of  this  meeting  is  to 
review  the  tasking,  receive  briefings  and 
gather  information  for  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 


Palsy  1. 1 

Air  Force  Federal  Register,  Liaison  Officer 
|FR  Doc.  91-27927  Ftlerf  11-19-91;  8:45  amj 


MLUNQ  COOf  3S10-0t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conwnisaion 

[Dockvt  Na  ER«1-44«-0001 

LTV  Stee<  Mining  Co^  Issuance  of 
Letter  Order  and  Comment  Period 

November  14. 1991. 

Take  notice  that  on  November  1, 1991, 
the  Director,  Division  of  Applications. 
Office  of  Electric  Power  Regulation, 
pursuant  to  delegated  authority  issued  a 
letter  order  accepting  for  filing  a  1980 
Interconnection  Agreement  between 
LTV  Steel  Mining  Company  and 
Minnesota  Power  &  Light  Company  as 
well  as  various  amendments  to  the 
interconnection  agreement.  In  addition, 
the  order  granted  a  waiver  of  certain 
Commission  regulations  along  with 
certain  authorization.s.  subject  to  the 
same  conditions  provided  for  in  St.  Joe 
Minerals  Corporation,  21  FERC  f  61.323, 
orders  on  rehearing,  22  FERC  ^61.211.  23 
FERC  161,208  and  Cliffs  Electric  Service 
Company,  et  a!.,  (Cliffs)  32  FERC 
181,372,  except  with  respect  to  part  33 
and  part  46. 

One  of  the  authorizations  involves  a 
blanket  approval  of  issuances  of 
securities  and  assumptions  of  liabilities 
conditioned  upon  receiving  no  protests 
within  30  days  of  the  date  of  the  letter 


order  (See  Cliffs).  Accordingly,  any 
person  desiring  to  be  heard  or  to  protest 
the  Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  385.214.  Notice  is  hereby  given  that 
the  deadline  for  filing  a  motion  to 
intervene  or  protest,  as  set  forth  above, 
is  Decemtier  2. 1991. 

Absent  a  request  for  hearing  within 
the  aforementioned  period,  LTV  Steel 
Mining  Company  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  guarantor,  endorser,  surety, 
or  otherwise  in  respect  of  any  security 
of  another  person:  provided  that  such 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Cepies  of  the  fuU  text  of  the  letter 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
room  3306,  941  North  Capitol  Street.  NE.. 
Washington.  DC  29426. 

Loia  O.  CariwH. 

Secretary. 

(FH  Doc.  91-27844  Filed  11-19-91:  8:45  am) 

BHiJNO  COM  (Tir-ai-M 

[Docket  Nos.  ES92-»-000,  et  al.j 

Rockland  Electric  Co.,  et  al..  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

November  13. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Rockland  Electric  Company 

(Docket  No.  £892-9-000) 

Take  notice  that  on  November  1. 1991. 
Rockland  Electric  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $10  million  of  short-term  unsecured 
obligations  on  or  before  December  31, 
1993,  with  a  final  maturity  date  no  later 
than  December  31, 1994. 

Comment  date:  December  2, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sunnyside  Cogeneration  Associates 

(Docket  No.  QF8&-556-0031 
On  October  25, 1991,  Sunnyside 


Cogeneration  Associates  (Applicant),  of 
P.O.  Box  58087.  Salt  Lake  City.  Utah 
84158-0067.  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  smalT  power 
production  facility  pursuant  to  S  292,207 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  near  the  town  of 
Sunnside,  Utah.  The  facility  will  consist 
of  a  circulating  fluidized  bed  boiler  and 
an  extraction/condensing  steam  turbine 
generating  unit.  The  primary  energy 
source  will  be  bituminous  coal  refuse. 
The  net  electric  power  production 
capacity  of  the  facility  will  be 
approximately  52  NM  Installation  was 
scheduled  to  begin  in  June  1991. 

The  certification  of  the  facility  was 
originally  issued  on  April  24. 1987  (39 
FERC  I  62,091  (1967))  and 
recertifications  were  issued  on 
December  27, 1989  (48  FERC  \  62.288 
(1989))  and  on  October  la  1990  (53 
FERC  1 620129  (1990)).  The  instant 
recertification  is  requested  by  the 
Applicant  to  change  the  facility's  status 
from  a  qualifying  cogeneration  facility  to 
a  qualifying  small  power  production 
fadhty.  All  other  facility  characteristics 
remain  unchanged  as  described  in  the 
previous  rccertificatioQ. 

Comment  dale:  December  20..  1961.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
|n*  Doc.  91-27843  Filed  ll-l»-fll;  8:45  am) 

MtUNO  COOe  (TIT-ei-M 
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I  Docket  No.  JD92-00026T  TcKae-45] 

State  of  Texas;  NQPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

November  13, 1991. 

Take  notice  that  on  October  28, 1991, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Pittsburg  Formation 
in  a  portion  of  Wood  County,  Texas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  notice  covers 
approximately  300  acres  in  Wood 
County  and  consists  of  all  of  the 
following  acreage: 


Leasanama 

Acras 

Atwtract 

Brogdon 

52.3 
524 

79.8 
106.2 

13.4 

W.  H.  Sacrast.. 
W.  H.  Sacraat.. 

W.  M.  Sacrast.. 
John  Po«k 

John  Polk 

A-523 

C  C. 

Chappell, 

Eat. 
WoffofdCain... 
Mrs.  E.  F. 

Chappell. 

atal. 
Brogdon 

Hairs. 

A-523 

A-523 
A-«58 

A-458 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  Uie  Pittsburg 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell 
Secretary. 
(FR  Doc.  91-27854  Filed  11-19-91;  6:45  amJ 

BHXIMO  COOC  STir-OI-H 
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(Docket  No.  JD92-O0927T  Te: 
Addition  10) 


State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tigtit  Formation 

November  13. 1991. 

Take  notice  that  on  October  28, 1991, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Edwards  Limestone 


Formation  in  portions  of  Bee  and  Live 
Oak  Counties,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  designated  area  includes  the  entire 
productive  area  of  the  Pawnee 
(Edwards)  Field  and  covers 
approximately  9,700  acres.  The 
designated  area  covers  all  of:  the  Buttrill 
Survey  (A-514):  the  B5.  &  F.  Survey  (A- 
128):  and  the  W.S.  Colston  Survey  (A- 
143):  plus  portions  of  the  F.B.  Malone 
Survey  (A-1247):  the  Key  West  IRR  Co. 
Survey  (A-363),  the  J.P.  Smith  Survey 
(A-308).  the  W.A.  Buttrill  Survey  (A- 
515),  the  Jones  Heald  Survey  (A-183). 
the  Marcelo  Alcort  Survey  (A-7G).  the 
LB.  Leblew  Survey  (A-1204),  the  F.J. 
Chessman  Survey  (A-144),  the  Josiah 
Taylor  Survey  (A-438),  the  B.S.  &  F. 
Survey  (A-126),  the  H.  Casanova 
Survey,  the  B.S.  ft  F.  Survey  (A-127),  the 
L.M.  Hitchcock  Survey  (A-224).  and  the 
E.L  ft  R.R.  Survey  (A-45). 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Edwards 
Limestone  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell 
Secretary. 
[FR  Doc.  91-27855  Filed  11-19-91:  8:45  am| 

aiLUNO  COOC  S717-01-M 


[Docket  Na  JD02-00929T  Texaa-IO 
Addition  11] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

November  13, 1991. 

Take  notice  that  on  October  29. 1991, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
\  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Edwards  Limestone 
Formation  in  a  portion  of  LaSalle 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  designated  area  covers  all  of  the 
following  surveys  in  LaSalle  County: 
James  Bridges  Survey  #5  (A-71):  G.C.  & 
S.F.R.R.  Survey  #1  (A-928),  Survey  #9 


(A-924)  and  Survey  «11  (A-923):  C.J. 
Tannehill  Survey  «10  (A-1600)  and 
Survey  #12  (A-1601);  L  Mendes  Survey 
*8  (A-1715);  Ladislo  Mendes  Survey  «2 
(A-1716);  Jose  M.  Garcia  Survey  *2  (A- 
1508)  and  Survey  #2V4  (A-1175):  H.  ft 
G.N.R.R.  Survey  «1  (A-310);  A. 
Frederick  Survey  «4  (A-167):  Frank  W. 
Johnson  Survey  #11  (A-1399):  J.H. 
Collard  Survey  #3  (A-973);  Albert 
Martin  Survey  »1900  (A-1853),  Survey 
#1901  (A-1852),  and  Survey  #1902  (A- 
1851):  Juan  Saiz  Survey  #2  (A-1518):  A. 
Martin  Survey  #1903  (A-1850);  B.B.B.  & 
C.R.R.  Survey  #272  (A-91)  and  Survey 
#273  (A-92);  Felix  Martinez  Survey 
#275  (A-574);  August  Weinert  Survey 
#277  (A-697):  Jose  M.  Rodriquez  Survey 
#276  (A-638):  O.  Wolf  Survey  #3  (A- 
699)  and  Wm.  M.  Ross  #274  (A-639). 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Edwards 
Limestone  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  IB  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  l^orth 
Capitol  Street.  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

(FR  [)oc.  91-27856  Filed  11-19-91:, &-45  am) 
BtLUNQ  COOC  srir-et-n 


(Docket  No.  JO92-0093OT  Taxas-4«) 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictionai 
Agency  Designating  Tight  Formation 

November  13, 1991.  | 

Take  notice  that  on  November  1, 1991. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Fandango 
Formation  in  a  portion  of  Duval  County. 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice 
covers  approximately  8.400  acres  in 
Duval  County  and  consists  of  all  of:  the 
B.S.  &  F.  Survey  (A-69);  the  G.B.  & 
C.N.G.R.R.  Survey  (A-797);  the  C.  & 
M.R.R.  Survey  (A-959):  the  G.B.  ft 
C.N.R.R.  Survey  (A-962):  the  J.J.  White 
Survey  (A-1626);  the  Pedro  Hernandez 
Survey  (A-1743);  the  J.J.  White  Survey 
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(A-iaOO):  the  Bemebe  Elizondo  Survey 
(A-1836);  the  Anastacio  Nuaez  Survey 
(A-ia78);  the  Gregocio  Ruiz  Survey  (A- 
1922):  the  Irene  G.  Satheriand  Survey 
(A-2046);  the  E.R.  Thomas  Survey  (A- 
2094):  plus  the  west  half  of  the  B.S.  ft  F. 
Survey  (A-92):  the  southeast  quarter  of 
the  G.B.  ft  C.N.G.R.R.  Survey  (A-723); 
the  north  half  of  the  H.E.  &  W.T.RJl.  (A- 
810):  the  west  half  of  the ).[.  White  (A- 
1799):  and  the  southeast  halves  of  the 
I.A.  Cano  Survey  {A-ia22)  and  the  J.A. 
Cano  Survey  (A-ia23). 

The  notice  of  determination  also 
contains  Texas'  Tuidings  that  the 
referenced  portion  of  the  Fandango 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  »vithin  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  Cashell. 
Secrelary. 
|KR  Doc.  91-27857  Filed  11-19-91:  8:45  am) 

MUJNQ  CODE  *717-01-ll 

[Docket  No.  CPM-185-011I 

Aigonquin  Gas  Transmission  (>x; 
Notice  of  Petition  to  Amend 

November  14. 1991. 

Take  notice  that  on  November  13. 
1991.  Algonquin  Gas  Transmission  . 
Company  (Algonquin).  1284  Soldier 
Field  Road,  Boston.  Massachusetts 
02135.  filed  in  Docket  No.  CP88-185-011. 
an  application  seeking  an  amended 
certificate  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  request  for 
expedited  action,  in  order  to  provide 
interim  service  by  means  of  alternative 
arrangements  from  those  authorized  in 
the  Commission's  July  2. 1990.  and 
November  30. 1990.  Orders  in  this 
proceeding,  all  as  more  fully  set  forth  in 
Algonquin's  application  for  amended 
certificate,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Algonquin  states  that  under  the 
Commission's  Order  Issuing  Certificates 
and  Approving  Abandonments  issued 
July  2. 1990,  (52  FERC  f81,001).  it  was 
authorized  to  construct  facihties  and 
provide  up  to  67,078  MMBtu  per  day  of 
transportation  service  to  six  local 
distribution  company  customers  under 
Rate  Schedule  FTP  in  two  stages:  Phase 


I  to  commence  on  November  1. 1990;  and 
Phase  11  to  commence  on  November  1, 
1991.  Algonquin  states  that 
subsequently,  the  Commission  on 
November  30, 1990,  authorned 
Algonquin  to  alter  the  schedule  of 
ser\'ice  and  delivery  points  for  service 
provided  prior  to  November  1, 1991,  (53 
FERC  161,291). 

In  January  1991,  Boston  Gas  Company 
(Boston  Gas),  one  of  Algonquin's  major 
customers  under  Rate  Schedule  FTP, 
advised  Algonquin  that  it  desired  to 
reduce  service  under  Rate  Schedule  FTP 
by  laeos  MMBtu  per  day,  or  by 
approximately  28%  of  the  entire  volume 
of  service  for  the  project.  As  a  result,  on 
March  5, 1991,  Algonquin  filed  an 
application  for  amended  certificate  in 
Docket  No.  CP68-185-007  asking  the 
Commission  for  authority  to  implement 
the  reduction  in  service  and  to  change 
certain  facilities  in  hght  of  the  reduction 
in  service,  including  substitution  of  a 
meter  station  and  delivery  point  for 
Boston  Gas  at  Medford,  Massachusetts, 
in  lieu  of  the  planned  meter  station 
and  delivery  point  at  Maiden. 
Massachusetts. 

The  authorizations  requested  in 
Algonquin's  March  5, 1991  application  in 
Docket  No.  CP88-185-007  have  not  yet 
been  granted.  As  a  result,  Algonquin 
states  that  it  will  not  be  able  to 
commence  deliveries  to  Boston  Gas  at 
Medford,  Massachusetts  on  November  1, 
1991,  and  it  will  not  be  able  to  provide 
full  Phase  U  service  to  Boston  Gas  in  the 
manner  contemplated,  although  it  will 
be  prepared  to  provide  fult  Phase  II 
service  to  its  other  five  distribution 
customers  under  Rate  Schedide  FTP. 

Algonquin  states  that  to  permit  its 
customers  to  have  the  benefit  of  the  full 
level  of  service  this  winter,  it  has 
entered  into  alternative  arrangements  to 
dehver  full  contract  quantities  to  Boston 
Gas.  based  on  the  reduced  entitlement 
requested  by  Boston  Gas  in  January, 
1991.  at  alternative  delivery  points  and 
at  existing  service  agreement  pressures. 
Specifically,  Algonquin  proposes  to 
make  deliveries  to  Boston  Gas  as 
follows: 


Delivery  potnt 

Maximum 
daily 

Oon 
quantity 
(MMBtu) 

Everett  MA._ 

10000 

East  BraintTM.  MA 

Weflesloy,  MA 

8,242 
2,2S» 

Total 

20,501 

under  Rate  Schedule  FTP,  as  originally 
authorized  in  the  July  2, 1990  Order. 
Algonquin  proposes  to  charge  an 
interim  initial  rate  commencing 
December  1. 1991.  to  reflect  the  current 
investment  in  facilities  and  the  level  of 
service  to  be  provided.  According  to 
Algonquin,  the  interim  rale  utilizes  the 
same  methodology  employed  to  develop 
the  initial  rates  set  out  in  the 
Commission's  June  21. 1991.  order  on 
rehearing  in  this  proceeding.  (56  FERC 
161.482).  Algonquin  provided  the 
following  summary  of  the  rate  it 
proposes  to  put  into  effect  on  December 
1, 1991.  as  compared  to  the  Phase  II  rate 
contemplated  in  Algonquin's  March  5, 
1991,  Application  for  Amended 
Certificate  in  Docket  CP88-185-007, 
which  incorporates  the  same  rate 
approved  in  the  Commission's  June  21, 
1991,  Order  on  Rehearing: 


Rates/MMStu 


Monthly  dernand  charge 

Overrun  cfiarge 

Facility  costs  ($  Million).. 
Lovers  Or  sefvic9 
(MMBlu/d) 


S1X9812 

0.4503 

37.5 

48,470 


OacerntMf 
1,  1991 
intefint 

arrange- 
ment 


$12.7380 

0.4188 

34.8 

48,470 


Algonquin  proposes  to  dehver  fuli 
Phase  U  voluoies  to  its  ether  customers 


Algonquin  states  that  since  the 
interim  rate  is  less  than  the  initial  rate 
apprtwed  for  Phase  II  service  in  the 
Commission's  June  21, 1991,  Order  on 
Rehearing,  the  interim  rate  provides  a 
benefit  to  Algonquin's  customers  under 
Rate  Schedule  FTP  by  affording  them 
full  service  at  the  Phase  II  levels,  but  at 
a  lower  price. 

Algonquin  states  that  in  response  to 
customer  requirements  there  is  a  critical 
need  to  provide  service  under  Rate 
Schedule  FTP  this  winter,  and  as  a 
result,  Algonquin  asks  that  the 
Commission  approve  its  application  on 
or  before  November  30. 1991.  so  that 
service  can  commence  December  1, 
1991. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
November  22, 1991.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  38&211) 
and  the  Regulations  under  the  Natural    , 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  actio*  ki  be  taken  but  wilt 
not  serve  (o  nake  the  prolestants 
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parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  acconlanoe  with  the 
Commission's  Rules.  i 

Loto  D.  Cashefl,  > 

Secretory. 

[PR  Doc.  91-27845  Filed  11-1&-«1:  8:45  am) 
WLUNS  coot  srir-st-ii 


(Docket  No.  TA92-1-4-0W] 


Granit*  Stat*  Qm  TranMUMlon,  Inc^ 
ProposMi  ChangM  InRalm 

November  IXIMI. 

Take  notioe  that  on  November  7. 1991, 
Granite  State  Cat  Transmission.  Inc. 
(Granite  State).  300  Friberg  Parkway. 
Westborough.  Massachusetts  01S81- 
503a  tendered  for  filing  with  the 
ConnnlBSUMi  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 
containing  changes  in  rates  for 
effectiveness  January  1, 1602: 

Purchased  Gob  Coal  Adfuatment 

Ninth  Revised  Sixth  Revised  Sheet  No.  21 

Caa  Research  Institute  Surcharge 

Second  Revised  Sheet  Na  23 
First  Revised  Sheet  No.  138 

Accortling  to  Granite  State,  its  filing 
comprises  its  anneal  purcrhased  gas  ctnt 
adjustihent  fiHng.  including  revised  rates 
based  on  projected  gas  costs  and  sales 
for  the  first  quarter  of  1992.  Granite 
Stale  further  states  that  the  revised 
rates  include  a  new  negative  deferred 
gas  cost  surcharge  adjustment  and  a 
revised  Transportation  Cost  Adjustment 
based  on  projected  sales  for  the  year 
ending  December  31, 1992. 

Additieaally,  according  to  Granite 
State,  the  revised  tariff  sheets  reflect  ttie 
Gas  Research  Institute  (GRI)  surcharge 
of  $0.0147  per  deka therm,  effective 
January  1, 1992.  approved  by  the 
Commission  hi  Docket  No,  RPBl-lTD- 
000,  Gram'te  State  further  states  that  the 
GRI  surcharge  will  be  applicable  to 
purchases  of  Canadian  gas  from  a  new 
supplier.  Direct  Energy  Marketing, 
Limited,  as  a  result  of  the  issuance  of  a 
temporary  authorization  issued  by  the 
Director  of  the  OfTtce  of  Pipeline  and 
Producer  Regulation  in  Docket  No. 
CP91-2373  on  October  31. 1991. 

It  is  stated  that  the  proposed  rate 
changes  are  applicablie  to  Granite 
State's  furisdictional  services  rendered 
to  Bay  State  Ges  Company  and 
Northern  Utilities.  Inc.  Granite  State 
further  states  that  copies  of  its  fiHng 
were  served  upon  its  custeaiers  and  Hm 
regulatory  conunissions  of  the  States  of 


Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shooM  file  a  motion  to 
intervene  or  protest  with  tite  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  rules  Zll 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (IB  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  27, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inqwction. 
LoisaCashaB. 
Secretary. 

(FR  Doc.  91-27846  Filed  11-19-01: 8:45  am] 
■NXMS  coot  srir-st-a 


[Doekal  No.  MPW-1M-00n 


Qraat 


FERCOMTaffff 

November  13, 1891. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnerriiip  (Great 
Lakes)  on  October  2a.  1991  tradned 
filing  revised  Uriff  sheets  to  its  FERC 
Gas  Tariff  to  be  effective  May  1, 190a 

Great  Lakes  states  diet  die  tariff 
sheets  are  being  filed  in  compliance 
with  tlie  Commission's  order  issued 
October  22, 1061  in  Docket  Na  RP89- 
186-006,  et  al.  and  die  Stipulation  and 
Agreement  in  Settlement  of  Rate 
Proceedings  approved  by  such  order. 

Great  Lakes  states  that  copies  of  the 
filing  were  served  on  all  of  (keat  Lakes' 
customers  and  the  Public  Service 
Commissions  of  Minnesota,  Michigan 
and  Wisconsin. 

Any  person  desiring  to  protest  said 
filing  shotdd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
625  Nortti  Capitol  Street.  NE., 
Washington.  DC  20426,  fan  accordance 
with  rule  211  of  die  Commission's  Roles 
of  tarcdc*  and  Procednre  18  CFR 
385.211.  Afl  stKh  protests  should  be  filed 
on  or  before  November  20, 1991.  Protests 
will  be  comidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrffl  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  4his  fiUng  are  tm  fUe  widi  the 


Commission  and  are  available  for  public 
inspection. 

Lots  D.  Casfaall. 

Secretory. 

(FR  Doc  91-27847  Filed  11-19-91: 8:4S  am| 

BiLLiNO  coDf  snr<eMi 

(Docksl  Na.  RPW-W-Om 

Qraat  Lakaa  Qa*  Tranamiaalon  Umitad 
Partnership;  Report  of  Rafunda 

November  13. 1991. 

Take  notice  that  on  October  23. 1991. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Greet  Lakes)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  refund  report.  Crest  Lakes  states  that 
the  refund  is  being  made  in  compliance 
with  Ordering  Paragraph  (C)  of  the 
Commission's  November  17. 1968  order 
in  Docket  Na  RP8e-35-0ea  et  ei 

Great  Lakes  states  that  the  rehind 
report  shows  the  cakxilatloo  of  refunds 
of  minimum  bills  ooUectad  pursaant  lo  ' 
paragraph  4  of  article  UI  of  the 
Stipalatioa  and  Agreement  approved  by 
the  Commission's  order  dated  April  6, 
19W  and  the  Comniission's  mder  issued 
November  17, 1988  in  Docket  No.  RPB6- 
35,  et  al.  Great  Lakes  further  states  that 
the  refunds,  with  faiterest  as  required  by 
S  15447  of  the  Commission's 
Regulations  were  made  to  Great  Lakes' 
customers  by  wire  transfer  on  January 
20.1969. 

Great  Lakes  states  diat  copies  of  the 
refund  report  are  being  served  upon 
Great  Lakes'  customers  diat  received 
the  refunds  and  the  Public  Service 
Commissions  of  Minnesota.  Wisconsin 
and  Michigan, 

Any  person  desiring  to  protest  said 
filii^  shottld  file  a  protest  with  the 
Federal  Regulatory  Commission.  825 
Nordi  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  rule  211  of 
the  Commission's  rules  of  Practice  and 
Procedure  18  CFR  385.211.  All  such 
protests  should  be  filed  on  or  before 
November  2a  1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  ths  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

luliD  rMJisll. 
Secretarjf. 

[FR  Doc  m-27848  PHed  ll-t»^:  8:45  arnf 
I  oooi  sny^^i 
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(Docktt  No.  RP«2-1-001] 

Northern  Natural  Ga«  Co.;  Proposed 
Ctuinges  hi  FERC  Gas  Tariff 

November  13, 1991. 

Take  notice  that  on  November  7, 1991, 
Northern  Natural  Gas  Company 
("Northern"),  tendered  for  filing,  as  part 
of  Northern's  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Third  Revised  Volume  No.  1 

Substitute  Original  Sheet  No.  4C.4 
Substitute  Original  Sheet  No.  4C.5 

Northern  is  requesting  special 
permission  from  the  Commission 
pursuant  to  18  CFR  154.66(b)  to  revise 
Original  Sheet  Nos.  4G.4  and  4G.5  which 
have  been  suspended  by  the 
Commission  and  for  a  waiver  of  18  CFR 
154.51  so  that  he  effective  date  of  the 
tariffs  would  be  December  1, 1991. 
Northern  states  that  the  revised  tariff 
sheets  are  being  submitted  in  response 
to  requests  by  customers  to  clarify  the 
rates  for  the  Mileage  Indicator  Districts 
matrix  contained  on  Original  Sheet  Nos. 
4G.4  and  4G.5  as  well  as  to  correct 
mathematical  errors. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers/shippers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  20, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pulilic 
inspection. 
Lois  D.  Cashall. 
Secretary 
|FR  Doc.  91-27849  Filed  11-19-91;  8:45  am] 

HLUNQ  COOC  •717-«1-« 


(Docket  Nos.  RPS9-224-000,  RP89-203-O00, 
RP90- 139-000,  and  RP91-69-000) 

Souttwm  Natural  Gas  Co.;  Inf  orntal 
Settten>ent  Conference 

Novemt)er  13. 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  November  25. 1991. 
at  11  a.m.,  at  the  offices  of  the  Federal 
Fjiergy  Regulatory  Commission,  810 
First  Street,  NE..  Washington.  DC.  for 


the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFTl 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Betsy  R.  Carr  at  (202)  208-1240  or  James 
A.  Pederson  at  (202)  208-2158. 
Lois  D.  CaaheU. 
Secretary. 

[PR  Doc.  91-27850  Filed  11-19-01:  8:45  am] 
siLUNO  COOC  crir-ot-M 

(Docket  No.  CP92-14O-0001 

Souttiem  Natural  Gas  Co.;  Application 

November  12. 1991. 

Take  notice  that  on  October  31. 1991. 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP92-140-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  portion  of  the 
Contract  Demand  allocated  to  South 
Georgia  Natural  Gas  Company  (South 
Georgia),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  it  currently 
provides  service  to  South  Georgia  for 
the  sale  and  purchase  of  natural  gas  in 
quantities  of  up  to  56,216  Mcf  per  day. 
Southern  further  states  that  two 
additional  customers  on  South  Georgia's 
system  have  converted  a  portion  of  their 
Maximum  Daily  Quantities  to  firm 
transportation  and  South  Georgia  has 
requested  a  reduction  of  its  Contract 
Demand  from  Southern  to  coincide  with 
the  reductions  on  its  own  system. 
Southern  states  that  it  therefore,  seeks 
authority  to  abandon  965  Mcf  per  day  of 
Contract  Demand  sold  to  South  Georgia 
effective  October  1, 1991. 

Pursuant  to  18  CFR  284.10(d)(2)  the 
exercise  of  the  customer's  option  to 
convert  constitutes  consent  to  the 
proposed  abandonment.  Accordingly, 
any  person  desiring  to  be  heard  or  any 
person,  other  than  the  converting 
customers,  desiring  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  December  3. 1991. 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  section  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  91-27851  Filed  11-19-91;  8:45  am) 
anxNM  COOC  1717-01-11 

[Docket  Na  TM92-2-43-000] 

Williams  Natural  Gas  Co;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  13, 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  On  November  1, 
1991,  tendered  for  filing  Second  Revised 
Sheet  Nos.  7  and  7A  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1  to  be 
effected  December  1, 1991. 

WNG  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  track  the 
Order  Nos.  528  and  528-A  filing  made 
by  Transwestem  Pipeline  Company  in 
Docket  No.  RP91-215  on  August  30, 1991 
and  accepted  by  Commission  order 
dated  September  27, 1991. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
purchasers  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


Foderal  Registef  /  Vol.  56.  No,  224  /  Wednesday.  November  20.  1991  /  Notices 


SB573 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Ci4>itol  Street.  NE^  Washington. 
DC  20426.  in  accordance  with  IS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  20, 1991.  Protests  wiU  be 
-considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  persdn  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  Cashall. 
Secretary. 

[FR  Doc.  91-27852  Filed  11-19-61: 8:45  am] 
emiNO  OOOC  «7t7-»MI 


[Docket  No.  RP91-152-0061 

WIIHMnt  Natyrai  QM  Co^  PrapoMd 
Changes  In  FERC  Qm  TarNf 

November  13, 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  November  7, 
1991  tendered  for  filing  Fifth  Substitute 
Fourth  Revised  Sheet  No.  9  to  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 

WNG  states  that  the  proposed 
effective  date  of  this  filing  is  November 
7.1991. 

WNG  states  that  it  made  a  filing  on 
November  6, 1991  in  the  above 
referenced  docket  to  refiect  an  interim 
rate  reduction.  The  IDDS  Commodity 
Rate  was  misstated  in  that  filing.  The 
instant  filing  is  being  made  to  correct 
the  misstated  rate. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  in  the 
above  referenced  docket 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
20, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  tfie 
Public  Reference  Room. 
LaIs  D.  Cashell.  . 

Secretary. 

|FR  Doc.  91^27853  FUad  11-1»-01;  8:45  am] 
mra-t-m 


Office  of  Mawlma  and  Appeals 

Isauanca  of  Propoaad  Dadsion  and 
Order  During  tha  Weak  of  Oelobar  7 
Through  Octobar  11. 1991 

During  the  week  of  October  7  through 
October  11. 1991,  the  prapoeed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
wiUi  regard  to  applications  for 
exception. 

Under  the  procedursl  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  fmal 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  poblication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  si>edfie<i  in  the  regulatiora  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  pr(^)osed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  lE-234.  ForresUU  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  Monday  through 
Friday,  between  the  hours  of  1  p.m.  and 
5  p.m.,  except  federal  holidays. 

Dated:  November  14. 1991. 
Geoifs  B.  Braaay, 

Director,  Office  of  Heoringn  andAppealt. 

Local  Oil  Company.  Anoka,  MN,  LEE- 
0025 
On  August  6, 1981.  Local  Oil  Company 
filed  an  Application  for  Exception  from 
the  Energy  Information  Adm^istration 
(EIA)  reporting  requirements.  The 
exception  request  if  granted,  would 
have  relieved  Local  Oil  Company  of  the 
requirement  to  prepare  and  file  Form 
EIA-782&  entitled  "Reseller/Retailers' 
Monthly  Petroleum  Product  Sales 
Report"  On  October  9, 1991.  the 
Department  of  Energy  issued  a  Proposed 


Decision  and  Order  which  determined 
that  tiie  exception  request  be  denied. 

Qtmd  States  Distributing,  Inc..  Miami. 
Oklahoma.  LEE-0028 
On  August  26, 1991,  Quad  States 
Distributing.  Inc.  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  reporting 
requirements.  The  firm  sought  relief 
from  filing  Form  E1A-782B.  entitled 
"Reseller/Retailers'  Monthly  Petroleum 
Product  Sales  Reports."  On  Octot>er  8, 
1991,  the  Office  of  Hearings  and 
Appeals  issued  a  Proposed  Decision  and 
Order  which  determined  that  exception 
relief  be  denied. 

[FR  Doc  ei-2792»  Piled  ll-lt-Ol:  •:4S  am] 


ENVIRONMENTAL  mOTECTION 
AGENCY 

[FRL-40S1-ai 

Agancy  Informatton  CaHaotlon 
Actlvltlaa  Untfar  OIW  Raviaw 

Aontcv:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  end  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  coHectioD 
instrument. 

DATIS:  Comments  must  be  submitted 
on  or  before  December  20, 1991. 

FOR  niRTHIR  INNMHATIOM  COMrACT: 

Sandy  Farmer  at  EPA,  (202)  260-274a 
SUPPlIMBrTARV  IMPOWMATIOIl 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Petroleum 
Refinery  Wastewater  Systems  (subpart  . 
QQQ) — Reporting  and  Recordkeeping 
(EPA  ICR  *  1136.03;  OMB  #2060-0172). 
This  is  a  request  for  renewal  of  a 
currently  (^proved  information 
collection. 

Abstract:  Owners  or  operators  of 
petroleum  refinery  wastewater  systems 
must  notify  EPA  or  the  delegated  State 
regulatory  authority  of  construction, 
modificstion,  startup,  shutdown. 
maHunction,  and  the  date  and  results  of 
the  initial  performance  test  Owners  or 
operators  of  petroleum  refinery 
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wastewater  systems  are  required  to 
keep  records  of  design  and  operating 
speciRcations  of  all  equipment  installed 
to  comply  with  the  standards  such  as 
water  seals,  covers,  roof  seals  and 
control  devices.  Owners  or  operators 
must  submit  semiannual  certiflcation 
reports  indicating  that  all  emission 
detection  tests  and  visual  inspections 
required  by  the  standards  are  carried 
out  EPA  or  the  delegated  State 
regulatory  authority  uses  this 
information  to  ensure  that  equipment 
design  and  operating  specifications  are 
met. 

Burden  Statement-  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  25.6 
hours  per  response  for  reporting,  and  78 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
petroleum  refinery  wastewater  systems. 

Estimated  No.  of  Respondents:  120. 

Estimated  No.  of  Responses  per 
Respondent-  2. 

Estimated  Total  Annual  Burden: 
15,510  hours. 

Frequency  of  Collection: 
Semiannually  and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223Y),  401  M  Street  SW., 

Washington,  DC  2046a 
and 
Troy  Hillier.  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street 

NW.,  Washington.  DC  20503. 

Dated-  November  14. 1991. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  91-27908  Filed  11-19-91:  8:45  am| 
■NJJNB  COOK  itHB  |0  M 


(FRL-4031-a] 

Ag«ncy  Infonnatioa  Collection 
Activities  Under  0MB  Review 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden. 

DATES:  Comments  must  be  submitted  on 

or  before  December  20. 1991. 

ran  FURTNCN  mramiATiOM  contact: 

Sandy  Farmer  at  EPA.  (202)  260-2740. 
SUrrLEMENTARV  INrORMATKMl: 

Office  of  Research  and  Development 

Title:  Application  for  Reference  or 
Equivalent  Method  Determination  (EPA 
No.  0559.04:  OMB  No.  2080-0005).  This 
ICR  requests  an  extension  to  an  existing 
information  collection. 

Abstract-  Under  40  CFR  part  58 
certain  State  and  local  agencies  must 
maintain  an  ambient  air  monitoring 
network  to  comply  with  the  National 
Ambient  Air  Quality  Standards.  To  help 
insure  the  accuracy  and  quality  of  the 
air  monitoring  data,  the  methods  used  to 
measure  the  concentration  of  specific  air 
pollutants  must  be  approved  by  the 
EPA.  Under  40  CFR  part  53.  a  new 
method  must  be  subjected  to 
performance  testing  by  the  interested 
party  and  the  results  submitted  to  the 
EPA  using  an  Application  for  Reference 
or  Equivalent  Method  Determination. 
The  information  required  in  the 
application  includes:  (1)  The  test  results 
of  the  method:  (2)  descriptions  of  the 
test  apparatus  and  test  procedures  used; 
(3)  a  description  of  the  nature  of  the 
method,  and  the  measurement  principle 
employed  by  the  method:  (4)  the 
operational  instructions  and  calibration 
procedure  associated  with  the  method: 
(5)  and  other  information  required  by 
the  regulation. 

If  EPA  determines,  on  the  basis  of  the 
information,  that  the  performance  of  the 
method  meets  the  requirements 
specified  in  40  CFR  part  53,  the  method 
is  designated  as  either  a  reference  or 
equivalent  method.  Following  the 
designation  of  a  method,  the  EPA 
publishes  a  Notice  of  Designation  in  the 
Federal  Register,  and  the  method  is 
added  to  the  EPA's  List  of  Designated 
Reference  and  Equivalent  Methods.  The 
list  identifies  all  designated  methods 
available  for  use  by  air  monitoring  and 
control  agencies,  and  is  distributed  to 
the  appropriate  agencies. 

An  interested  party  seeking  approval 
to  modify  a  method  must  provide  EPA 
with  information  similar  to  that  in  the 
application  described  above,  but 
confined  to  specific  details  about  that 
modification.  A  vendor  of  a  designated 
method  must  maintain  records  of  the 
names  and  addresses  of  all  purchasers 
of  the  method,  so  that  in  the  event  the 
test  method  is  withdrawn,  the 
purchasers  can  be  notified. 


Burden  Statement-  Public  reporting    j 
burden  for  this  collection  of  information 
is  estimated  to  average  98  hours  per 
response.  This  estimate  includes  an       | 
estimated  300  to  1000  hours  per 
application  for  a  reference  or  equivalent 
method  application  and  an  average  of  20 
hours  per  method  modification, 
including  time  for  reviewing  the 
applicable  regulations,  test  procedures, 
and  specific  requirements;  gathering  the 
equipment;  obtaining  the  information; 
compiling  and  documenting  test  results; 
and  preparing  the  application  for 
submission  to  EPA.  Public 
recordkeeping  burden  is  estimated  to 
average  5  hours  annually  including  the 
time  for  storing  and  maintaining  I 

information  on  the  purchasers  of         j  j 
methods.  '  ' 

Respondents:  Businesses  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses.  State  and 
local  government. 

Estimated  Number  of  Respondents:  8. 

Estimated  Number  of  Responses  per 
Respondent- 1. 

Estimated  Total  Annual  Burden  on  i 
Respondents:  881  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Sbeet  SW., 

Washington.  DC  2046a 
and 
Tim  Hunt  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs.  725 17th  St..  NW., 

Washington.  DC  20503. 

Dated:  November  13. 1991. 
Paul  Lap«ley. 

Director.  Regulatory  Management  Division. 
[FR  Doc.  91-27910  Filed  11-19-01;  8:45  am] 
■lUJMO  cooi  less  10  M 


[FRL-4032-41 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Appllcatton  for  an  Equivalent  Method 
Determination 

Notice  is  hereby  given  that  on 
October  10. 1991.  the  Environmental 
Protection  Agency  received  an 
application  from  OPSIS  AB.  P.O.  Box 
244,  &-24402  Furlund.  Sweden,  to 
determine  if  their  opto-analyzer  Model 
AR  500  long-path  NOi  analyzer  should 
be  designated  by  the  Administrator  of 
the  EPA  as  an  equivalent  method  under 
40  CFR  part  53.  If.  after  appropriate 
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technical  study,  the  Administrator 

determines  that  this  method  should  be 

so  designated,  notice  thereof  will  be 

given  in  a  subsequent  issue  of  the 

Federal  Register. 

Erich  W.  Bretthausr. 

Assistant  Administrator  for  Research  and 

Development 

[FR  Doc.  91-27909  Filed  11-19-91: 8:45  am] 
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[FRL-4032-2] 

Western  Hemisphere  Working  Group 
of  ttie  Trade  and  Environment 
Committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT);  Meeting  on 
December  13, 1991 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  meeting  of  the  Western 
Hemisphere  Working  Group  of  the 
Trade  and  Environment  Committee.  The 
Trade  and  Environment  Committee  is  a 
standing  committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT),  an 
advisory  committee  to  the  Administrator 
of  the  EPA.  The  meeting  will  convene 
December  13,  from  10  a.m.  to  4  p.m.  at 
the  law  firm  of  Donovan,  Leisure, 
Rogovin.  Huge  ft  Schiller,  1250  24th 
Street  NW.,  Washington.  DC  20037. 

The  Western  Hemisphere  Working 
Group  will  explore  potential  trade  and 
environment  linkages  arising  in  the 
Western  Hemisphere  in  order  to 
demonstrate  general  trade  and 
environment  linkages  globally.  The 
working  group  will  suggest  practicable 
policy  approaches  to  these  linkages  in 
order  to  draw  out  a  general  policy 
framework  for  the  United  States.  For 
further  information,  please  call  (202) 
260-3198 

Dated:  November  14. 1991. 
Abby  |.  Plrais. 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  91-27906  Filed  11-19-91:  8:45  am] 
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(FRL-4032-11 

GATT  Working  Group  of  the  Trade  and 
Environment  Committee  of  ttie 
National  Advisory  Council  for 
Environmental  PoUcy  and  Technology 
(NACEPT);  Notioe  Of  Meeting  on 
December  4, 1991 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  meeting  of  the  GATT 
Working  Group  of  the  Trade  and 
Environment  Committee.  The  Trade  and 
Environment  Committee  is  a  standing 


committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  an  advisory 
committee  to  the  Administrator  of  the 
EPA.  The  meeting  will  convene 
December  4,  from  10  a.m.  to  4  p.m.  at  the 
offices  of  General  Electric  Corporation. 
1331  Pennsylvania  Avenue  NW.. 
conference  room  830  North.  Washington. 
DC  20004. 

The  GATT  Group  will  explore  the 
linkages  between  trade  and 
environment,  and  especially  how  they 
relate  to  the  General  Agreement  on 
Tariffs  and  Trade.  The  working  group 
will  suggest  practicable  policy 
approaches  to  these  linkages  in  order  to 
draw  out  a  general  policy  framework  for 
the  United  States.  For  further 
information,  please  call  (202)  260-3198. 

Dated:  November  14, 1991. 
Abby  |.  Plnii*. 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  91-27907  Piled  11-19-91: 8:45  am] 
•nxmaooMi 


[FRL-4031-8] 

Environmental  Statlstles 
Subcommittee  of  The  Environmental 
Measurements  and  Chemical  AccMent 
Prevention  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT); 
Notice  of  Open  Mee^  on  December 
23, 1991 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act)  EPA  gives 
notice  of  the  meeting  of  the 
Environmental  Statistics  Subcommittee 
of  the  Environmental  Measurements  and 
Chemical  Accident  Prevention  (EM/ 
CAP)  Committee.  The  EM/CAP 
committee  is  a  new  standing  committee 
of  the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT.)  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The  meeting 
will  convene  December  2. 1991,  from  9 
a.m.  to  5  p.m.  and  December  3. 1991  from 
9  a.m.  to  12  noon  at  the  Conference 
Room  of  the  National  Governors' 
Association.  Hall  of  States.  444  North 
Capitol  Street  NW..  suite  25a 
Washington.  DC  20001. 

This  Subcommittee  will  focus  on  the 
policy  aspects  of  operation,  planning 
and  outputs  of  the  environmental 
statistics  initiative  in  EPA's  Office  of 
Policy,  Planning  and  Evaluation.  At  this 
first  meeting  of  the  group  several 
specific  and  general  topics  will  be 
discussed.  Briefings  will  be  made 
concerning  the  goals  and  obiectives.  and 
data  handling  facilities.  The 
Subcommittee  will  discuss  and  make 
recommendations  concerning  the 


concept  of  environmental  indicators  and 
plans  for  a  compendium  of 
environmental  statistics.  The 
Subcommittee  will  also  discuss  and 
examine  the  concept  of  this  initiative 
and  its  relationship  to  the  rest  of  the 
environmental  community. 

The  December  2-3  meeting  will  be 
open  to  the  public.  Additional 
information  may  be  obtained  from 
Richard  Cothem  by  calling  (202)  260- 
3378.  or  by  written  request  sent  by  fax 
(202)  260-4968. 

Dated:  November  12. 1991. 
Abby ).  Pliiits. 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  91-27911  Filed  ll-l»-ei:  8:45  am] 
MJJNQ  COM  ( 
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National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  (l)(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act.  as 
amended  (Pub.  L  99-339),  will  be  held  at 
9  a.m.  on  December  12, 1991  and  at  8:30 
a.m.  on  December  13. 1991,  at  the  St 
James  Hotel,  St.  James  Room,  950  24th 
Street  NW.,  Washington,  DC  20007. 
Council  Subcommittees  will  hold  their 
meetings  on  December  10  and  11. 1991  at 
the  Environmental  Protection  Agency. 

The  purpose  of  the  meeting  will  be  to 
seek  council  advice  and  comments  on 
major  program  issues.  Some  issues 
include:  Disinfection/Disinfection-By- 
Prodiicts:  Groundwater  Disinfection: 
Public  Water  Supply  Supervision 
Implementation  Options;  Variance  and 
Exemption  Policy;  and  oversight  of  UIC 
Primacy  Programs.  The  council  will  also 
receive  an  update  on:  The  National 
Pesticide  Survey;  Ground  Water 
Strategy;  Proposed  Radionuclide  Rule: 
Proposed  Phase  V  Rule:  and  the 
Reauthorization  of  the  Safe  Drinking 
Water  Act 

The  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  only  one 
presenter  for  each  statement  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Council  by  telephone  at  (202)  260-2285. 
The  petition  should  include  the  topic  of 
the  proposed  statement  the  petitioner's 
telephone  number  and  should  be 
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received  by  the  Council  before 
December  22, 1991. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after 
the  meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Official, 
National  Drinking  Water  Advisory 
Council,  U.S.  Environmental  Protection 
Agency.  Office  of  Drinking  Water  (WH- 
550A),  401  M  Street  SW..  Washington. 
DC  20460  or  at  (202)  260-2285. 

Dated  November  8, 1991. 
lamet  R.  Elder, 

Director,  Office  of  Ground  Waterand 
Drinking  Water. 
(FR  Doc  91-27905  Filed  11-19-91;  ft45  am] 
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PMticida  Inf  onnation  I 

Chang*  m  Availability  for  Um  by  tfM 

GaiMfal  PubNc 

AQmcv:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Notification  of  change  in 
telephone  nombera. 

summary:  This  notice  announces  that  as 
of  November  1&  1991  the  telephone 
numbers  to  access  both  the  Pesticide 
Information  Network  (PIN)  and  PIN  User 
Support  Staff  will  be  changed.  The  new 
access  number  for  the  PIN  will  be  703- 
305-5919  or  FTS  365-5919.  PLN  User 
Support  can  be  reached  at  703-^305-7499 
or  FTS  365-7499.  The  PLN  is  an 
interactive  data  base  providing  current 
pesticide  information.  The  information 
sources  available  throi^  the  PIN  are 
the  Pesticide  Monitoring  Inventory 
(PMI),  the  Restricted  Use  ProducU  file 
and  the  Chemical  Index 
FOa  FURTMER  INFORMATION  CONTACT: 
For  brochures,  Pesticide  Monitoring 
Project  Forms,  or  technical  information 
contact  the  PIN  User  Support  Staff: 
Leslie  Davies-Hilliard,  Environmental 
Protection  Agency.  Office  of  Pesticide 
Programs,  EFED/EFGWB/Pesticide 
Program  Monitoring  Section  (H7507C). 
401  M  St..  SW..  Washington.  DC  20460. 
(703)  305-7499. 
SUaPtSMEMTARV  INFORMATIOM:  The 

Pesticide  Infonnation  Network  currently 


consists  of  three  files,  the  PMI,  the 
Restricted  Use  Product  file,  and  the 
Chemical  Index. 

The  PMI  is  a  collection  of  monitoring 
projects  being  performed  by  Federal, 
State,  and  local  agencies,  private 
institutions,  and  industry.  The  PMI 
contains  a  short  synopsis  of  each 
pesticide  monitoring  project,  including 
chemicals,  substrates,  and  location.  It 
also  lists  the  name,  address,  and 
telephone  number  of  a  person  to  contact 
to  gain  additional  information  on  a 
specific  project  The  information 
provided  can  be  tailored  to  the  user's 
needs.  Users  may  search  for  projects  by 
chemical,  substrate.  EPA  Region.  State, 
and  various  other  criteria,  and 
download  the  results  of  their  search  to 
their  own  computer. 

While  the  Office  of  Pesticide 
Programs  is  providing  the  support  which 
will  allow  the  PMI  to  function,  its 
growth  and  its  ultimate  value  depends 
largely  upon  users  who  provide 
monitoring  projects  for  inclusion  into  the 
data  base.  To  add  your  project  to  the 
PMI,  contact  the  User  Support  Staff 
listed  under  FOR  FURTHER 
INFORMATION  CONTACT  above. 

The  PMI  allow*  the  user  community  to 
tap  a  broad  base  of  information  that  will 
enhance  their  own  monitoring  programs, 
elimiivate  duplicative  efforts,  and 
encourage  the  development  of 
cooperative,  cost  effective  programs. 

The  Restricted  Use  Product  File, 
(RUP),  is  maintained  by  the  Registration 
Support  Branch  of  the  Office  of  Pesticide 
Programs,  it  lists,  by  active  ingredient, 
all  products  classified  as  restricted  use 
under  40  CFR  part  152,  subpart  I. 
Product  infonnation  can  be  obtained  by 
searching  the  chemical  name  of  the 
active  ingredient.  CAS  Number,  EPA 
Registration  Nuraixr  or  revision  date. 
Information  on  the  actions  taken  and 
criteria  used  for  the  restricted  use 
classification  are  also  provided  as  well 
as  identification  of  cancelled  products. 
Any  infonnation  obtained  may  be 
downloaded  to  the  user's  computer.  The 
Rup  is  updated  on  the  first  of  each 
month. 

The  Chemical  Index  is  a  cross- 
reference  of  the  chemicals  contained  in 
the  PMI  and  RUP.  It  provides  the 
chemical  name  on  which  the  data  base 
must  be  searched,  synonyms,  CAS 
Number,  class,  category,  and  file 
location. 

The  PIN  is  located  on  a  personal 
computer  and  is  accessible  by 
dataphone  similar  to  the  PC  to  PC 
bulletin  boards  that  are  used  to  share 
information.  It  is  completely  menu 
driven  and  it  is  on-line  24  hours  per  day, 
7  days  a  week.  To  access  the  PIN.  users 
must  have  a  computer/modem  or 


terminal  capable  of  being  set  at  the 
followring  parameters: 

Baud  Ratet  1200  or  2400  j 

DatBbits:7 

Stop:  1  1 

Parity:  Even 
Duplex:  Full 

Phon«  Number  (703)  305-5919:  FTS  ft-365- 
5919. 

Those  who  could  benefit  from  using 
the  PIN  include  State  and  Federal 
regulatory  agencies,  EPA  Regional 
Offices,  environmental  groups, 
pesticide-associated  industry, 
researchers,  and  environmental  and 
health  officials.  As  the  PIN  continues  to 
expand,  pesticide  information  will  be 
included  that  will  provide  EPA  and  the 
regulatory  community  with  additional 
tools  to  evaluate  the  effectiveness  of 
regulatory  actions,  illustrate  the 
environmental  results  of  regulatory 
actions,  and  identify  unanticipated, 
emerging  health  and  environmental 
problems. 

Dated:  November  7. 1991. 

Douglas  O.  Campi, 

Director,  Office  of  Pesticide  Pivgrams. 

(FR  Doc.  91-27790  Filed  11-19-91;  8:45  am| 
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(OPTS-S9922:  FRL  4009-2] 

Cartain  Chamicala;  Premanufactura 
Notlcas 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
S(a)(l)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  4  such  PMN(s)  and  provides  a 
summary  of  each. 

OATCS:  Close  of  review  periods: 

Y  92-33.     November  27. 1991. 

Y  92-34.  92-35.    November  25. 1991. 

Y  92-36.     November  26. 1991. 


Federal  Register  /  Vol.  56.  No.  224  /  Wednesday.  November  20.  1991  /  Notices 


58577 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St..  SW..  Washington.  DC. 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551 

SUPFLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

vn-M 

Manufacturer.  PPG  Industries,  Inc. 

Chemical.  (G)  Siloxanes  and  silicone, 
dimethyl,  methyl  aryl. 

Use/Production.  (S)  Die-cast 
lubricant.  Prod,  range:  Confidential. 

V*S-S4 

Importer.  Unichem  North  America. 

Chemical.  (G)  Alkanedibasic  acid, 
propanediol  polyester. 

Use/Import.  (S)  Plasticizer,  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  species  (rat). 

vn-3s 

Importer  Unichem  North  America. 

Chemical.  (G)  Alkane/aromatic 
dibasic  acid,  propanediol,  A^-alkanol 
polyester. 

Use/Import.  (S)  Plasticizer.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  species  (rat). 

Manufacturer.  Polyacryl.  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (S)  Thickens  in  water 
lome  systems.  Prod,  range:  50.000- 
100.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  20  species  (rat). 

Dated:  November  14. 1991. 

Douglas  W.  S«Uets. 

Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substance. 

|FR  Doc.  91-27904  Filed  11-19-91:  6:45  am) 

WLLINO  COM  IMP  SOf 


FEDERAL  MARITIME  COMMISSION 

San  Diego  Unified  Port  Distrlct/Paaha 
Properties,  Inc^  et  aL;  Agreement(s) 
Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.003  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Affreement  No.:  224-200327-003. 

title:  San  Diego  Unified  Port  District/ 
Pasha  Properties.  Inc.  Terminal 
Operator  Agreement. 

Parties:  San  Diego  Unified  Port 
District  (Port),  Pasha  Properties.  Inc. 
(Pasha). 

Synopsis:  The  amendment  sets  forth 
the  terms  and  conditions  under  which 
Pasha  may  commence  and  proceed  with 
certain  construction  and  architectural 
improvements  at  a  certain  designated 
portion  of  the  terminal  at  National  City. 
California. 

Agreement  No.:  224-200591. 

Title:  New  York  &  New  Jersey/Lykes 
Lines  Terminal  Agreement. 

Parties:  The  Port  Authority  of  New 
York  &  New  fersey  ("Port"),  Lykes  Bros. 
Steamship  Co.,  Inc.  ("Lykes"). 

Synopsis:  The  proposed  Agreement 
provides  that  the  Port  will  pay  to  Lykes 
a  sum  of  $50  per  export  container  and 
$25  per  import  container  for  containers 
moving  through  the  Port's  terminals, 
provided  the  containers  meet  certain 
specified  qualifications.  The  Agreement 
will  terminate  not  later  than  December 
31. 1991. 

Agreement  No.:  203-011268-005. 

Title:  New  Zealand/United  States 
Interconference  and  Carrier  Discussion 
Agreement. 

Parties:  New  Zealand-Pacific  Coast 
Rate  Agreement.  New  Zealand/US 
Atlantic  &  Gulf  Shipping  Lines  Rate 
Agreement,  Blue  Star  Pace.  Limited. 
Columbus  Line,  Australia-New  Zealand 
Direct  Line.' ABC  Container  Line.  N.V. 

Synopsis:  The  amendment  adds 
Lauritzen  Reefers  A/S  as  a  party  to  the 
Agreement  and  establishes  separate 


discussion  groups  for  container  carriers 
and  conventional  carriers.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  202-010789-004. 

Title:  Israel  Westbound  Conference 
Agreement. 

Parties:  Farrell  Lines.  Inc..  Lykes  Bros. 
Steamship  Company,  Inc.,  Zim  Israel 
Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
provides  that  all  rights,  responsibilities, 
obligations,  and  liabilities  of  existing 
service  contracts  under  the  Agreement 
will  be  transferred  to  the  Israel  Trade 
Conference  when  it  is  implemented.  The 
parties  have  requested  expedited 
approval. 

Agreement  No.:  202-010790-009. 

Title:  Israel  Eastbound  Conference 
Agreement. 

Parties:  Farrell  Lines,  Inc..  Lykes  Bros. 
Steamship  Company,  Inc.,  Zim  Israel 
Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
provides  that  all  rights,  responsibilities, 
obligations,  and  liabilities  of  existing 
service  contracts  under  the  Agreement 
will  be  transferred  to  the  Israel  Trade 
Conference  when  it  is  implemented.  The 
parties  have  requested  expedited 
approval. 

Agreement  No.:  202-011346-001. 

Title:  Israel  Trade  Conference 
Agreement. 

Parties:  Farrell  Lines,  Inc..  Lykes  Bros. 
Steamship  Company,  Inc.,  Zim  Israel 
Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
provides  that,  upon  implementing  the 
appropriate  action,  the  Agreement  will 
assume  all  rights,  responsibilities, 
obligations,  and  liabilities  of  existing 
service  contracts  of  the  Israel  Eastbound 
Conference  and  the  Israel  Westbound 
Conference.  The  parties  have  requested 
expedited  approval. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  14, 1991. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 
|FR  Doc.  91-27833  Filed  11-19-91;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

SouthTrust  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activttles 

The  organization  listed  in  this  notice 
has  applied  under  9  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 


58578 Faderal  Register  /  Vol.  56.  No.  224  /  Wednesday.  Novembef  20.  1991  /  Notices 


Bank  Holding  Company  Act  (12  U.S.C. 
1843(c](e)j  and  {  225.21(aJ  of  Regulation 
Y  (12  CFR  225.21(a)l  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiH  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
conflicts  of  interests,  or  unsound 
baniung  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  10, 
1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  SouthTnist  Corporation, 
Birmingham,  Alabama,  and  SouthTnist 
of  Florida,  Inc.,  St.  Petersburg,  Florida: 
to  establish  SouthTnist  of  Pinellas 
County,  FSB,  St.  Petersburg,  Florida, 
("Interim  Bank")  pursuant  to  9  4(c)(8)  of 
the  Bank  Holding  Company  Act  and  % 
225.25(b)(9)  of  the  Board's  Regulation  Y: 
and  to  merge  Interim  Bank  with  and  into 
SouthTnist  of  Florida's  wholly-owned 
bank  subsidiary.  SouthTnist  Bank  of 
Pinellas  County,  St.  Petersburg,  Florida, 
pursuant  to  the  Oakar  Amendment  of 
FIRREA. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1991. 
leonifer ).  Johiisoa. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-27746  Filed  11-19-91;  &45  am] 
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DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 


Canters  for 


Control 


Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community 
Control  ProQrama:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (QX^  announces  the  following 
committee  meeting. 

Name:  Technical  Advisory  Committee 
for  Diabetes  Translation  and 
Community  Control  Programs. 

Time  and  Date:  6  ajn.-4.30  p.m.. 
Wednesday.  December  11. 1991. 

Place:  Rhodes  Building.  4th  Floor 
Conference  Room.  3005  Chamblee- 
Tucker  Road.  Atlanta.  Georgia  30341. 
(Exit  Chamblee-Tucker  Road  off  1-85). 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  This  committee  is  charged 
with  advising  the  Director,  CDC, 
regarding  priorities  and  feasible  goals 
for  translation  activities  and  community 
control  programs  designed  to  reduce 
morbidity  and  mortality  from  diabetes 
and  its  complications.  The  Committee 
advises  regarding  policies,  strategies, 
goals  and  objectives,  and  priorities; 
identifies  research  advances  and 
technologies  ready  for  translation  into 
widespread  community  practice; 
recommends  public  health  strategies  to 
be  implemented  through  community 
interventions;  advises  on  operational 
research  and  outcome  evaluation 
methodologies;  identifies  research 
issues  for  further  clinical  investigation; 
and  advises  regarding  the  coordination 
of  programs  with  Federal  voluntary, 
and  private  resources  involved  in  the 
provision  of  services  to  people  with 
diabetes. 

Matters  To  Be  Discussed-  The 
Committee  will  continue  to  identify 
speciHc  long-range  goals  and  objectives 
for  the  Technical  Advisory  Committee 
for  Diabetes  Translation  and 
Community  Control  Programs.  In 
addition,  the  Committee  will  discuss 
issues  related  to  how  the  Division  of 
Diabetes  Translation  can  further 
coordinate  diabetes  translation,  and  the 
role  of  the  Committee  within  this 
coordination  process.  Division  of 
Diabetes  Translation  staff  will  provide 
updates  on  diabetes  control  programs 
currently  operational  within  the 
Division. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Frederick  G.  Murphy,  Program  Analyst 
Division  of  Diabetes  Translation, 


National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion.  CDC. 
1600  Clifton  Road.  NE.,  (K-10).  Atlanta, 
Georgia  30333,  telephone  404/486-5005 
or  FTS  236-^5005. 

Dated:  November  14. 1991. 
Elvin  Hilyar. 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Coatrol. 

[FR  Doc  91-27867  Filed  11-19-91:  8:45  am) 
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Food  and  Drug  Administration 

iDocitet  No.  siP-oars) 

Sour  Cream  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Safeway,  Inc..  to  market  test  a 
product  designated  as  "light  sour 
cream"  that  deviates  from  the  U.S. 
standard  of  identity  for  sour  cream  (21 
CFR  131.180).  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  product,  identify  mass 
production  problems,  and  assess  J 

commercial  feasibility. 

DATES:  This  permit  is  effective  for  IS 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  February  la  1992. 

FOR  FIMTNER  INFORMATION  CONTACT: 

Michelle  A.  Smith.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administration,  200  C 
Street  SVV.,  Washington,  DC  20204,  202- 
485-0106. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods  | 

deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Safeway,  Inc., 
Safeway  Brands  Marketing  Division, 
2800  Ygnacio  Valley  Rd..  Walnut  Creek, 
CA  94598. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  product  that 
deviates  from  the  U.S.  standard  of        i 
identity  for  sour  cream  in  21  CFR  131.160 
in  that:  (1)  The  fat  content  of  the  product 
is  reduced  from  18  percent  to  7  percent, 
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and  (2)  sufficient  vitamin  A  palmitate  is 
added  in  a  suitable  carrier  to  ensure  that 
a  2-tablespoon  (1-ounce  or  28-gram) 
serving  of  the  product  contains  4  percent 
of  the  U.S.  Recommended  Daily 
Allowance  for  vitamin  A.  The  product 
meets  all  requirements  of  the  standard 
with  the  exception  of  these  deviations. 
The  purpose  of  this  variation  is  to  offer 
the  consumer  a  product  that  is 
nutritionally  equivalent  to  sour  cream 
but  contains  fewer  calories  and  less  fat 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "light  sour 
cream."  The  principal  display  panel  of 
the  label  must  include  the  statements 
"reduced  calories"  and  "reduced  fat" 
following  the  name.  In  addition,  the 
label  must  bear  the  comparative 
statements  "60%  less  fat"  and  "50%  less 
calories  than  regular  sour  cream."  The 
information  panel  of  the  label  will  bear 
nutrition  labeling  in  accordance  with  21 
CFR  101.9. 

This  permit  provides  for  the 
temporary  marketing  of  3.1  million 
kilograms  (6.9  million  pounds)  of  the  test 
product.  The  product  will  be 
manufactured  at:  (1)  Safeway  Milk 
Plant.  16800  SE.  Evelyn  St..  Clackamas, 
OR  97015;  (2)  Safeway  Milk  Plant,  6200 
Columbia  Park  Rd..  Landover.  MD  20785; 
and  (3)  Jerseymaid  Milk  Products.  3361 
South  Boxford  Ave.,  City  of  Commerce, 
CA  90040.  The  product  will  be 
distributed  in  Alaska,  Arizona, 
Cahfomia,  Colorado,  Hawaii,  Idaho, 
Kansas,  Maryland,  Missouri,  Montana, 
Nevada,  New  Mexico,  Oregon,  South 
Dakota,  Texas,  Virginia,  Washington, 
Wyoming,  and  the  District  of  Columbia. 

Each  of  the  ingredients  used  in  the 
food  must  be  declared  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
not  later  than  February  18, 1982. 

Dated:  November  1, 1991. 
Douglas  L  Aichar, 

Deputy  Director  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  91-27940  FU«d  11-10-ei:  8:45  tm) 
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Advisory  Convntttaa  Meeting; 
Amendment  of  Notice 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


;  The  Pood  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  agenda  of  a  meeting 
of  the  Orthopedic  and  Rehabilitation 
Devices  Panel  of  the  Medical  Devices 


Advisory  Committee  which  is  scheduled 
for  Noveml>er  22, 1991.  This  meeting  was 
announced  in  the  Federal  Register  of 
October  17. 1991  (56  FR  S2047  at  52048). 
The  date,  times,  and  place  of  the 
meeting  remain  the  same  as  announced 
in  the  October  17, 1991  Federal  Regiister. 
This  amendment  will  be  announced  at 
the  beginning  of  the  open  portion  of  the 
meeting.  This  action  is  being  taken  to 
clarify  the  actual  issuet  to  be  discussed 
at  the  meeting.  The  committee  will 
discuss  premaiket  approval  applications 
(PMA's)  for  an  uncemented,  porous 
metal-coated  total  knee  prosthesis  and 
an  ultrasound  bone  grovvth  stimulator 
device.  The  committee  will  not  be 
discussing  the  PMA  for  the  prosthetic 
knee  ligament  device, 
FOR  FURTHER  INFORMATION  CONTACT 
Marie  A.  Schroeder,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville.  MD  20850,  301- 
427-1036. 
tUPPI.EMENTARY  INFORMATION:  In  the 

Federal  Register  of  October  17, 1991  (56 
FR  52047  at  62048).  FDA  announced  that 
a  meeting  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Commitiee 
would  be  held  on  November  22, 1991. 
The  agenda  for  this  meeting  is  amended 
as  follows: 

Open  Conunittee  Discussion 

The  conunittee  will  discuss  premarket 
approval  applications  for  an 
uncemented,  porous  metal-coated  total 
knee  prosthesis  and  an  ultrasound  bone 
growth  stimulator  device. 

Closed  Presentation  of  Data 

The  committee  may  discuss  trade 
secret  or  confidential  commercial 
information  regarding  materials,  design, 
and/or  manufacturing  information  for 
the  above  premarket  approval 
applications.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
Uiis  information  (5  U.S.C  S52b(c)(4)). 

Dated:  November  18, 1991. 
Mkbsei  R.  Tsybr, 

Deputy  Commissioner  for  Policy. 

[FR  Doc  91-28008  FUed  11-18-81: 10:30  am] 

SlUJNa  COM  41iS-0t-« 


Consumer  Particlpatton;  Opwi 
meeuiigs 

aoency:  Pood  and  Drug  Administration, 

HHS. 

action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 


meetings;  Philadelphia  District  Office, 

chaired  by  Loren  Y.  Johnson,  District 
Director.  The  topics  to  be  discussed  are 
food  labeling,  Prozac,  Halcion,  breast 
implants,  seafood,  and  other  issues. 

dates:  Thursday,  November  21. 1901, 10 

a.m. 

ADDRSSSCt:  Federal  Bldg.,  m.  2102. 1000 
Liberty  Ave..  Pittsburg,  PA  15222. 

MM  FURTNBI  MPORMATION  CONTACTt 
Theresa  A.  Hobnes.  Public  AfFeire 
Specialist  Food  and  Drug 
Administration,  U.S.  Customhouse,  rm. 
900,  Second  and  Chestnut  Sts., 
Philadelphia.  PA  19106,  215-597-0837. 

New  York  Disbict  Office,  chaired  by 
Edward  T.  Warner.  District  Director. 
The  topic  to  be  discussed  is  food 
labeling, 

dates:  Friday.  November  22. 1991. 1:30 

p.m, 

ADORtSSSS:  Plainview-Old  Bethpage 

Public  Library,  999  Old  Country  Rd., 

Plainview,  NY  11803. 

FOR  PURTNm  WFORMATION  CONTACT: 

Herman  B.  Janiger,  Public  Affairs 
Specialist.  Food  and  Drug 
Administration.  850  Third  Ave.. 
Brooklyn,  NY  11232-1593,  718-965-6043. 

Philadelphia  District  Office,  chaired 
by  Loren  Y.  Johnson,  District  Director. 
The  topics  to  be  discussed  are  food 
labeling,  Proiac.  Haldon.  breast 
implants,  seafood,  and  other  issues. 

DATIK  Friday,  November  22. 1991, 10 
a.m. 

adoresms:  Food  and  Drug 

Administration.  U.S.  Customhouse,  rm. 
1001.  Second  and  Chestnut  Sta„ 
Philadelphia.  PA  19106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  A.  Holmes,  Public  Affairs 
Specialist.  Food  and  Drug 
Administration.  U.S.  Customhouse,  rm. 
90a  Second  and  Chestnut  Sts.. 
Philadelphia.  PA  19106.  215-597-0837. 

•UPflEMBNTARV  WTORaUTWN;  The 
purpose  of  these  meetings  is  to 
encourage  dialogue  betvreen  consumers 
and  FDA  officials,  to  identify  and  set 
priorities  of  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumers  and  FDA's 
district  offices,  and  to  contribute  to  the 
agency's  policymaking  decisions  on  vital 
issues. 

Dated:  NovMBbar  M.  tsn. 
MlcfaMl  R.  Taykir, 
Deputy  Commissioner  for  Micy. 
(PR  Doc  91-27881  PUad  ll-lS-91:  MS  un] 
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Health  Car*  Financing  Administration 

Medicara  and  Medicaid  Programs; 
Meeting  of  ttte  Advisory  Council  on 
Social  Security 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  public  meeting. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Conunittee 
Act.  this  notice  announces  a  meeting  of 
the  Advisory  Council  on  Social  Security. 
DATES:  The  meeting  will  be  open  to  the 
pubhc  on  December  2, 1991  hota  9:30 
a.m.  to  4  p.m. 

ADORESSES:  Loew's  L'Enfant  Plaza 
Hotel,  480  L'Enfant  Plaza  Southwest. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Lagoyda,  Program  Analyst. 
Advisory  Council  on  Social  Security, 
room  638  G.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW..  Washington.  DC  20201.  202-245- 
0217. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every 
four  years.  The  Council  examines  issues 
affecting  the  Social  Security  retirement, 
disability,  and  survivors  insurance 
programs,  as  well  as  the  Medicare  and 
Medicaid  programs,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  The  adequacy  of  the  Medicare 
program  to  meet  the  health  and  long- 
term  care  needs  of  our  aged  and 
disabled  populations,  the  impact  on 
Medicaid  of  the  current  financing 
structiu^  for  long-term  care,  and  the 
need  for  more  stable  health  care 
financing  for  the  aged,  the  disabled,  the 
poor,  and  the  uninsured: 

•  Major  Old  Age.  Survivors,  and 
Disability  Insurance  (OASDI)  financing 
issues,  including  the  long-range  financial 
status  of  the  program,  relationship  of 
OASDi  income  and  outgo  to  budget- 
deficit  reduction  efforts  under  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985,  and  projected 
buildups  in  the  OASDI  trust  funds:  and 

•  Broad  policy  issues  in  Social 
Security,  such  as  the  role  of  Social 
Security  in  overall  U.S.  retirement 
income  policy. 

The  Council  is  composed  of  the 
following  members:  G.  Lawrence  Atkins. 
Robert  M.  Ball.  Philip  Briggs.  Lonnie  R. 
Bristow.  Theodore  Cooper.  John  T. 


Dunlop.  Karen  Ignagni.  James  R.  Jones. 
John  Meagher.  A.L  "Pete"  Singleton. 
John  J.  Sweeney,  and  Don  C.  WegmlUer. 
The  chairperson  is  Deborah  Steelman. 

The  Council  is  to  report  to  the 
Secretary  and  Congress  in  1991. 

IL  Agenda 

The  Council  will  discuss  issues 
relating  to  health  care  financing  policy. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.714.Me<iical  Assistance 
Program;  13.733  Medicare-Hospital  Insurance; 
13.774  Medicare-Supplementary  Medical 
Insurance;  13.802.  Social  Security-Disability 
Insurance:  13.803  Social  Security-Retirement 
Insurance:  13.805  Social  Security-Survivor's 
Insurance) 

Dated:  November  6. 1991. 

Ann  D.  LaBelI«, 

Executive  Director,  Advisory  Council  on 
Social  Security. 

[FR  Doc  91-27948  Filed  11-19-91:  8:45  am) 
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Healtti  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Preference  and 
Priorities  for  Grants  for  Establishment 
of  Departments  of  Family  Medicine 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1992 
Grants  for  Establishment  of 
Departments  of  Family  Medicine  are 
being  accepted  under  the  authority  of 
section  780,  title  VII  of  the  Public  Health 
Service  (PHS)  Act,  as  amended  by  the 
Health  Professions  Reauthorization  Act 
of  1988.  title  VI  of  PubHc  Law  100-607. 
Comments  are  invited  on  the  proposed  - 
funding  preference  and  priorities  stated 
below. 

This  legislation  for  this  program 
expired  on  September  30. 1991.  This 
program  announcement  is  subject  to 
reauthorization  of  this  legislative 
authority  and  to  the  appropriation  of 
funds.  Applicants  are  advised  that  the 
program  announcement  is  a  contingency 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
they  can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the  program 
as  well  as  provide  for  even  distribution 
of  funds  throughout  the  fiscal  year.  This 
notice  regarding  applications  does  not 
reflect  any  change  in  this  policy. 

Section  780  of  the  PHS  Act  authorizes 
support  to  schools  of  medicine  and 
osteopathic  medicine  to  meet  the  costs 
of  projects  to  establish,  maintain,  or 
improve  family  medicine  academic  units 
(which  may  be  departments,  divisions. 


or  other  units)  to  provide  clinical 
instruction  in  family  medicine.  Funds 
awarded  will  be  used  to:  (1)  Plan  and 
develop  model  educational  predoctoral, 
faculty  development  and  graduate 
medical  education  programs  in  family 
medicine  which  will  meet  the 
requirements  of  section  786(a).  by  the 
end  of  the  project  period  of  section  780 
support,  and  (2)  support  academic  and 
clinical  activities  relevant  to  the  field  of 
family  medicine. 

The  program  may  also  assist  schools 
to  strengthen  the  administrative  base 
and  structure  that  is  responsible  for  the 
planning,  direction,  organization, 
coordination,  and  evaluation  of  all 
undergraduate  and  graduate  family 
medicine  activities.  Funds  are  to 
complement  rather  than  duplicate 
programmatic  activities  for  actual 
operation  of  family  medicine  training 
programs  under  section  786(a). 

To  be  eligible  to  receive  support  for 
this  grant  program,  the  applicant  must 
be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathic  medicine. 

To  receive  support  programs  must 
meet  the  requirements  of  final 
regulations  as  set  forth  in  42  CFR  part 
57,  subpart  R. 

The  period  of  Federal  support  will  not 
exceed  5  years. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  training  programs 
and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteiia 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  wliich  the  proposed 
project  adequately  provides  for  the 
project  requirements  in  9  57.1704; 

2.  The  administrative  and 
management  capability  of  the  applicant 
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to  carry  out  the  proposed  project  in  a 
cost  effective  manner 

3.  The  qualifications  of  the  proposed 
staff  and  faculty  of  the  unit;  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

1.  Funding  Preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  the  categories  or 
groups  of  applications  such  as 
competing  continuation  projects  ahead 
of  new  projects. 

2.  Funding  priorities — favorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

Special  Consideration 

Special  consideration  will  be  given  to: 

•  Applicants  that  demonstrate  the 
potential  to  continue  the  project  on  a 
self-sustaining  basis. 

•  Applicants  that  demonstrate  to  the 
satisfaction  of  the  Secretary  a 
commitment  to  family  medicine  in  their 
medical  education  training  programs,  as 
required  by  section  780.  as  amended  by 
Public  Law  lOf^-Wr. 

Proposed  Funding  Preference  and 
Funding  Priorities  for  FY  1992 

The  following  Funding  Preference  and 
additional  Funding  Priorities  are  being 
proposed  for  fiscal  year  1992. 

Proposed  Funding  Preference 

It  is  proposed  to  give  a  funding 
preference  to  applicants  that  have 
established  a  I>epartment  of  Family 
Medicine  within  the  last  year  (since 
November  27, 1990  or  a  year  before  the 
deadline  for  receipt  of  applications)  or 
propose  to  establish  such  a  unit  within 
the  first  year  of  grant  funding. 

This  preference  is  proposed  to 
encourage  tiie  establishment  of  new 
Departments  of  Family  Medicine,  in 
accordance  with  the  principal  purpose 
of  the  legislation,  and  to  support  initial 
efforts  of  newly  established 
departments  to  attain  parity  within  the 
medical  school. 

Proposed  Funding  Priorities 

It  is  proposed  to  give  funding  priority 
to  the  following: 

1.  Applicants  that  have  an  established 
required  3rd  year  family  medicine 
clerkship  (at  least  4  weeks  in  duration) 
or  provide  evidence  that  such  a 


clerkship  will  be  initiated  no  later  than 
academic  year  1991^-04. 

Exposure  of  all  students  to  family 
medicine  earty.in  their  clinical  training 
will  increase  the  number  of  students 
who  select  family  medicine  residencies, 
and  will  provide  a  measure  of 
institutional  commitment  to  family 
medicine. 

2.  Applicants  that  establish  an 
educational  partnership  between  a 
family  medicine  academic 
administrative  unit  and  health  care 
facilities  serving  the  underserved,  which 
includes  the  provision  of  training 
opportunities  for  medical  students  and 
residents  in  the  health  care  facility,  and 
faculty  development  and  enrichment 
opportunities  at  the  medical  school  for 
medical  staff  of  the  health  care  center. 

This  priority  will  encourage  a 
mutually  beneficial  relationship  that  is 
needed  to  sustain  cooperation.  Students 
will  gain  an  understanding  of  rewards  of 
providing  care  to  the  underserved  and 
center  staff  will  gain  confidence  in  roles 
as  faculty. 

3.  Applicants  that  document  that  20 
percent  or  more  of  the  previous  medical 
school  graduating  class  entered 
accredited  family  medicine  residency 
training  programs  or  internship  training 
programs  in  osteopathic  medicine  which 
emphasize  family  medicine  and  are 
approved  by  the  American  Osteopathic 
Association. 

This  priority  encourages  applicants  to 
meet  this  standard  which  is  established 
as  a  reasonable  and  challenging  level. 

4.  Applicants  that  have  established  a 
division  level  administrative  unit  of 
Family  Medicine  within  the  last  year 
(since  November  27. 1990  or  a  year 
before  the  deadline  for  receipt  of 
applications)  or  propose  to  establish 
such  a  unit  withhi  the  first  year  of  grant 
funding. 

This  priority  is  proposed  to  encourage 
the  establishment  of  new  division  level 
units  of  family  medicine,  and  to  support 
initial  efforts  of  newly  established 
division  level  units  of  family  medicine  to 
attain  parity  within  the  medical  school. 

TTie  proposed  funding  preference  and 
priorities  do  not  preclude  funding  of 
other  eligible  approved  applications. 
Accordingly,  entities  which  do  not 
qualify  for  or  elect  the  proposed  funding 
preference  or  priorities  are  encouraged 
to  submit  applications. 

Additiooal  Infonnation  I 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preference  and  priorities.  Normally  the 
comment  period  would  be  60  days. 
However,  due  to  the  need  to  implement 
any  changes  for  the  FY  1992  award 
cycle,  this  comment  period  has  been 


reduced  to  30  days.  All  comments 
received  on  or  before  December  20. 
1991.  will  be  considered  before  the  final 
fimding  preference  and  priorities  are 
established.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  stating  when  the 
final  funding  preference  and  priorities 
will  be  applied. 

Written  comments  should  be 
addressed  to:  Marc  L  Rivo.  M.D.. 
M.P.H..  Director,  Division  of  Medicine, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration. 
Parklawn  Building,  room  4C-25,  5600 
Fishers  Lane.  Rodiville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Requests  for  application  materials, 
questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Mrs.  Judy  Bowen  (D32), 
Grants  Management  Specialist. 
Residency  and  Advanced  Grants 
Section,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane,  room 
8C-28,  Rockville.  Maryland  20857. 
Telephone:  (301)  443-6960. 

Application  materials  should  be 
mailed  to  the  Grants  Management 
Officer  at  the  above  address. 

Questions  regarding  programmatic 
infonnation  should  be  directed  to:  Mr. 
Donald  Buysse.  Chief.  Primary  Care 
Medical  Education  Branch,  Division  of 
Medicine.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane,  room 
4C-25.  Rockville,  Maryland  20857, 
Telephone:  (3C1)  443-3614. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0080. 

Public  Law  100-607,  section  633(a), 
requires  that  for  grants  issued  under 
sections  780.  784.  735  and  786  for  fiscal 
year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants  and  remaining 
unobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  a  second  solicitation. 

In  view  of  the  above  requirement, 
applications  have  already  been 
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distributed  to  eligible  applicants  with  a 
November  27, 1991  deadline. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  93.984  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  September  13. 1991. 
Robert  G.  Hannoo, 
Administrator. 
[FR  Doc.  91-27943  Filed  11-19-91:  MS  am) 
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Program  Announcement  for  Grants  for 
Geriatric  Education  Center* 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
acceptance  of  applications  for  fiscal 
year  (FY)  1992.  Grants  for  Geriatric 
Education  Centers  under  the  authority  of 
section  789(a)  of  the  Public  Health 
Service  Act,  as  amended  by  PubUc  Law 
100-607.  Applications  will  also  be 
accepted  under  the  authority  of  section 
301  in  the  event  that  funds  under  this 
authority  become  available.  This 
authority  expired  on  September  30, 1991. 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  Applicants  are 
advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the  program 
as  well  as  provide  for  even  distribution 
of  funds  throughout  the  fiscal  year.  This 
notice  regarding  applications  does  not 
reflect  any  change  in  policy. 

Section  789(a)  of  the  PHS  Act 
authorizes  the  award  of  grants  to 
accredited  health  professions  schools  as 
defined  by  section  701(4),  or  programs 
for  the  training  of  physician  assistants 
as  defined  by  section  701(8),  or  schools 
of  allied  health  as  defined  in  section 


701(10).  AppUcants  conducting  projects 
to  be  administered  in  other  types  of 
public  or  nonprofit  private  entities  may 
be  considered  for  geriatric  education 
center  grants  under  section  301  of  the 
PHS  Act.  Applicants  must  be  located  in 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands  (the 
Republic  of  Palau),  the  Republic  of  the 
Marshall  Islands,  or  the  Federated 
States  of  Micronesia. 

To  receive  support  applicants  must 
meet  the  requirements  of  42  CFR  part  57, 
subpart  00.  The  period  of  Federal 
support  should  not  exceed  5  years. 

Grants  may  be  awarded  to  support 
the  development  of  collaborative 
arrangements  involving  several  health 
professions  schools  and  health  care 
facilities.  These  arrangements,  called 
Geriatric  Education  Centers  (GECs),  are 
established  to  facilitate  training  of 
medical,  dental,  optometric,  pharmacy, 
podiatric,  nursing,  clinical  psychology, 
health  administration  and  appropriate 
allied  health  and  public  health  faculty, 
students,  and  practitioners  in  the    * 
diagnosis,  treatment,  and  prevention  of 
diseases  and  other  health  problems  of 
the  aged. 

Projects  supported  under  these  grants 
may  address  any  combination  of  the 
statutory  purposes  listed  below: 

(a)  Improve  the  training  of  health 
professionals  in  geriatrics; 

(b)  Develop  and  disseminate 
curricular  relating  to  the  treatment  of 
the  health  problems  of  elderly 
individuals; 

(c)  Expand  and  strengthen  instruction 
in  methods  of  such  treatment; 

(d)  Support  the  training  and  retraining 
of  faculty  to  provide  such  instruction: 

(e)  Support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  such 
treatment:  and 

(f)  Establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training  in 
geriatric  medicine. 

Grant  supported  projects  may  be 
designed  to  accomplish  the  statutory 
purposes  in  a  variety  of  ways, 
emphasizing  multidisciplinary,  as  well 
as  discipline-specific,  approaches  to  the 
development  of  geriatric  education 
resources.  For  example: 

•  Health  professions  schools  within  a 
single  academic  health  center,  or  a 
consortium  of  several  educational 
institutions,  may  share  their  educational 
resources  and  expertise  through  a 
Geriatric  Education  Center  to  extend  a 


broad  range  of  multidisciplinary 
educational  services  outward  to  other 
institutions,  faculty,  facilities  and 
practitioners  within  a  geographic  area 
defined  by  the  applicant. 

•  Educational  institutions  that  have 
limited  geriatric  education  resources 
and  which  traditionally  have  had 
linkages  to  a  geographic  area  where 
substantial  geriatric  education  needs 
exist,  may  seek  to  establish  a  geriatric 
education  center.  Such  a  center  could  be 
designed  to  enhance  and  expand  the 
capability  of  collaborating  professional 
schools  to  provide  geriatric  education 
resources  in  the  geographic  area  in 
need. 

•  Projects  may  support  the 
development  of  Geriatric  Education 
Centers  designed  to  focus  on 
multidisciplinary  geriatric  education 
emphasizing  high  priority  services  and 
high  risk  groups  among  the  elderly, 
minority  aging,  or  other  special 
concerns. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  O^ce, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

EducatioD  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  supported 
education  programs  and  programs 
which  provide  comprehensive  primary 
care  services  to  the  underserved. 

Review  Criteria 

The  following  criteria  will  be 
considered  in  the  review  of  applications: 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  described  in  42 
CFR  57.4004; 

(2)  The  extent  to  which  the  rationale 
and  specific  objectives  of  the  project  are 
based  upon  a  needs  assessment  of  the 
status  of  gedatrics  training  in  the 
institutions  to  be  assisted  and/or  the 
geographic  area  to  be  served: 

(3)  The  ability  of  the  project  to 
achieve  the  project  objectives  within  the 
proposed  geographic  area; 
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(4)  The  adequacy  of  educational 
facilities  and  clinical  training  settings  to 
accomplish  objectives: 

(5)  The  adequacy  of  organizational 
arrangements  involving  professional 
schools  and  other  organizations 
necessary  to  carry  out  the  project, 

(6)  The  adequacy  of  the  qualifications 
and  experience  in  geriatrics  of  the 
project  director,  staff  and  faculty; 

(7)  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
proposed  project  in  a  cost-effective 
manner,  and; 

(8)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

The  following  mechanisms  may  be 
applied  in  determining  the  funding  of 
approved  applications: 

(1)  Funding  preference — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  of 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

(2)  Funding  priorities — favorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

(3)  Special  Consideration — 
enhancement  of  priority  scores  by 
individual  merit  reviewers  of  approved 
applications  which  address  special 
areas  of  concern.  Special  consideration 
will  be  given  when  the  special  area 
being  addressed  is  a  matter  of 
subjective  professional  judgement  and 
generally  not  amenable  to  the 
application  of  a  funding  priority. 

Funding  Preference,  Priorities  and 
Special  Consideration  for  Fiscal  Year 
1992 

The  following  funding  preference, 
funding  priorities,  and  special 
consideration  will  be  used  in  FY  1992. 
This  funding  preference  and  these 
funding  priorities  were  implemented  in 
FY  1989  after  public  comment  and  are 
extended  in  FY  1992.  The  special 
consideration  was  implemented  in  FY 
1991  after  public  comment  and  is 
extended  into  FY  1992.  , 

Established  Funding  Preference 

In  determining  the  order  of  funding  of 
competing  applications  which  have  been 
recommended  for  approval,  a  funding 
preference  will  be  given  to  approved 
applications  for  projects  which  will  offer 
training  involving  four  or  more  health 
professions,  one  of  which  must  be 
allopathic  or  osteopathic  medicine. 

Established  Funding  Priority 

A  funding  priority  will  be  given  to 
applications  proposing  to  provide  for  a 
high  degree  of  areawide  collaboration 
between  the  proposed  project  and  local 


educational  institutions  and  programs, 
health  care  facihties.  social  service 
agencies,  area  agencies  on  aging,  and 
aging  network  affiliates.  Collaboration 
with  PHS-supported  Area  Health 
Education  Centers  (AHECs)  and 
community  and  migrant  health  centers  is 
encouraged. 

Established  Special  Consideration  for 
Fiscal  Year  1982 

A  special  consideration  will  be  given  . 
to  applications  that  propose  didactic 
and  clinical  training  experiences  in 
geriatric  rehabilitation. 

Application  Information 

The  application  deadline  is  December 
23, 1991.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

Questions  concerning  the 
programmatic  aspects  of  grants  should 
be  directed  to:  Donald  Blandford,  Chief, 
Geriatric  Education  Section.  Division  of 
Associated,  Dental,  and  Public  Health 
Professions,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  8-103,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-6887. 

Requests  for  grant  application 
materials  and  questions  regarding 
business  management  issues  and  grants 
policy  should  be  directed  to:  Ms. 
Frances  Briscoe  (D-^1),  Grants 
Management  Specialist,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  8C-26.  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
6857. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
office  at  the  above  address. 

The  standard  application,  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program,  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  93.969  in  the 
Catalog  of  Federal  Domestic  Assistance. 


It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  September  13, 1991. 
Robert  G.  Haraxm. 
Administrator. 
(PR  Doc.  91-27941  Filed  11-19-91;  M5  am) 

WLUNO  CODE  4ie»-1MI 


Program  Announcement  artd 
Proposed  Funding  Priority  for  Grants 
for  Nurse  Anesthetist  Education 
Programs 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  1992,  Grants  for  Nurse  Anesthetist 
Education  Programs,  authorized  under 
section  831(a),  title  VIII  of  the  Public 
Health  Service  (PHS)  Act  as  amended 
by  the  Health  Professions 
Reauthorization  Act  of  1988,  title  VI  of 
Public  Law  100-607.  This  authority 
expired  on  September  30. 1991. 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  Applicants  are 
advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the  program 
as  well  as  provide  for  even  distribution 
of  funds  throughout  the  fiscal  year.  This 
notice  regarding  appUcations  does  not 
reflect  any  change  in  policy. 

Section  831(a)  of  the  Public  Health 
Service  Act  authorizes  grants  to  public 
or  private  nonprofit  institutions  to  cover 
the  costs  of: 

1.  Traineeships  for  hcensed  registered 
nurses  to  become  nurse  anesthetists: 
and 

2.  Projects  to  develop  and  operate 
programs  for  the  education  of  nurse 
anesthetists. 

This  announcement  addresses  grants 
for  projects  to  develop  and  operate 
programs  for  the  education  of  nurse 
anesthetists. 

To  be  eligible  for  a  grant,  an  applicant 
must  be  a  public  or  nonprofit  private 
institution  accredited  by  an  entity  or 
entities  designated  by  the  Secretary  of 
Education  and  must  meet  such 
requirements  as  the  Secretary  shall  by 
regulation  prescribe. 

For  purposes  of  this  program,  eligible 
projects  will  be  limited  to  proposals  for 
developing  and  operating  new  programs. 
This  is  in  keeping  with  the  intent  of 
Congress  that  additional  nurse 
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anesthetist  education  programs  be 
created  (Senate  Report  101-516,  p.55). 
An  application  may  be  submitted  for  a 
project  at  any  stage  of  program 
development  beginning  with  the 
planning  period  but  prior  to  the 
graduation  of  a  class.  Projects  which 
include  a  planning  period  must,  before 
the  end  of  the  first  year  of  the  project, 
complete  the  Capability  Review  of  the 
program  which  is  required  to  achieve 
Preaccreditation  Status  from  the  Council 
on  Accreditation  of  Nurse  Anesthesia 
Educational  Programs  (AANA  Council). 
Projects  for  Nurse  Anesthetist  Programs 
which  have  achieved  Preaccreditation 
Status  from  the  AANA  Council  must 
have  students  enrolled  or  accepted  for 
enrollment  in  order  to  be  eligible. 
Projects  for  programs  which  have 
graduated  a  class  or  will  be  graduating  a 
class  before  a  grant  can  be  awarded  are 
not  eligible. 

The  period  of  Federal  support  should 
not  exceed  3  years. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report;  Stock  No.  01 7-001 -004 7 3-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

The  following  review  criteria  were 
established  in  FY  1991  after  public 
comment  and  are  being  used  in  FY  1992. 

Review  Criteria 

The  HRSA  will  review  applications 
taking  into  consideration  the  following 
criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve  with  special  emphasis  on  meeting 
shortages  in  underserved  areas: 

2.  The  potential  effectiveness  and 
impact  of  the  proposed  project  including 
its  potential  contribution  to  nursing: 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  appropriateness  of  the  plan, 
including  the  timetable,  for  carrying  out 


the  activities  of  the  proposed  project 
and  achieving  and  measuring  the 
project's  stated  objectives; 

5.  The  capabihty  of  the  applicant  to 
carry  out  the  proposed  project; 

6.  The  reasonableness  of  the  budget 
for  the  proposed  project,  including  the 
justification  of  the  grant  funds 
requested;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

In  addition,  the  following  mechanism 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

Funding  priorities — favorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

Proposed  Funding  Priority  for  Fiscal 
Year  1992 

It  is  proposed  that  a  funding  priority 
be  given  to  applicant  institutions  that 
have  formal  linkages  between  the 
education  program  for  which  the 
applicant  is  seeking  funding,  and  service 
programs  which  provide  comprehensive 
primary  care  services  to  the 
underserved  as  part  of  its  institutional 
program. 

The  funding  priority  is  in  keeping  with 
the  Department's  long-range  goals  to 
facilitate  health  care  to  the  underserved. 
The  Department  believes  that  linkages 
between  nurse  anesthesia  programs  and 
primary  care  services  in  underserved 
regions  or  for  underserved  populations 
will  promote  access  leading  to  eariy 
diagnosis  and  treatment  and  will  thus 
promote  health. 

The  proposed  funding  priority  does 
not  preclude  funding  of  other  eligible 
approved  applications.  Accordingly, 
entities  which  do  not  qualify  for  or  elect 
the  proposed  funding  priority  are 
encouraged  to  submit  applications. 

The  application  deadline  date  is 
January  6. 1992.  Applications  shall  be 
considered  as  meeting  the  deadline  date 
if  they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  an  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 


priority.  Normally  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
FY  1992  award  cycle,  this  comment  has 
been  reduced  to  30  days.  All  comments 
received  on  or  before  December  20, 
1991,  will  be  considered  before  the  final 
funding  priority  is  established.  No  funds 
will  be  allocated  or  final  selections 
made  until  a  final  notice  is  published 
stating  when  the  final  funding  priority 
will  be  applied. 

Written  comments  should  be 
addressed  to:  Maria  E.  Salmon,  ScD., 
R.N.,  Director,  Division  of  Nursing, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  5C-26, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Request  for  application  materials, 
questions  regarding  business 
management  aspects  and  grants  policy 
should  be  directed  to:  Ms.  Sandra 
Bryant  (A-22),  Grants  Management 
Specialist  Bureau  of  Health  Professions, 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  room  8C-28,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-6915. 

Application  materials  should  be 
mailed  to  the  Grants  Management 
Office  at  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Mary 
S.  Hill.  fLN..  I%.D..  Chief.  Nursing 
Education  Practice  Resources  Branch. 
Division  of  Nursing,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  room  50-14.  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone 
(301)  443-6193. 

The  standard  application  form  and 
general  instinictions.  PHS  6025-1,  HRSA 
Competing  Training  Grant  Application 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  The  OMB 
clearance  number  is  0015-0060. 

This  program  is  listed  at  93.916  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 
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Dated:  September  17. 1991. 
Robart  G.  Hannoo, 
Administrator. 
(PR  Doc.  91-27942  Filed  11-1»-91;  8:45  am] 

MUMO  COOK  41M-1f-«l 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(UT-050-02-4320-14] 

Grazing  Advtaory  Board  Meeting 

AOCNCV:  Bureau  of  land  Management 

Interior. 

ACTION:  District  Grazing  Advisory  Board 

Meeting. 

tUMMARV:  The  Richfield  EHstiict  Grazing 
Board  will  hold  a  meeting  on  December 
17, 1991.  The  meeting  will  start  at  10 
a.m.  in  the  District  Office.  150  East  900 
North.  Richfield,  Utah,  the  agenda  will 
be: 

1.  Project  material  costs — GSA  vrs 
other  supply  ouUets. 

2.  Assessment  report — antelope 
pipeline. 

3.  Proposed  change,  season-of-use. 
class  of  livestock — Dry  Lake.  East  Piute 
Allotments. 

4.  Maintenance  assessment  monies, 
proposed  levy  for  92-93  grazing  year — 
Sevier  River  R.A. 

5.  Maintenance  workload  vrs  new 
construction. 

6.  Update  of  Henry  Mountain  R.A. 
planning. 

7.  Status  of  Cherry  Creek  AMP. 
Interested  persons  may  make  oral 

statements  to  the  Board  between  1:15 
p.m.  and  2:15  p.m.  or  file  written 
comments  for  the  Board's  consideration. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management 
150  East  900  North,  Richfield,  Utah  84701 
(601-896-6221). 

ran  FURTHER  INFORMATION  CONTACT: 

Sheril  Slack.  District  Range 
Conservationist  at  the  above  address. 

Dated:  November  7, 1991. 
Sam  Rowley. 

Asaiatant  District  Manager,  Resources. 
(FR  Doc.  91-27834  Filed  11-19-91:  8:45  am] 
MUJNO  COM  M10-OO-M 

[UT-0t0-O2-4830-<M] 

Utah  Vernal  Diatrict 

AOCNCv:  Bureau  of  Land  Management 
Interior. 

action;  Notice.  

summary:  Notice  is  hereby  given  in 
accordance  with  CFR  43  1784.4-2.  that 


the  Vernal  District  Advisory  Council 
will  hold  a  business  meeting  on 
Monday.  December  16, 1991. 
commencing  at  7  p.m.  The  meeting  will 
be  held  in  the  Vernal  District 
Conference  Room  at  170  South  500  East 
Vernal.  Utah. 

The  sole  purpose  of  the  meeting  is  to 
receive  the  Advisory  Council  and 
pubUc's  comments,  concerns,  and 
recommendations  pertaining  to  two 
documents:  (1)  The  District's  Draft 
Riparian  Management  Strategy  Plan, 
and  (2)  the  Draft  Diamond  Mountain 
Resource  Management  Plan/ 
Environmental  Impact  Statement, 

The  meeting  is  open  to  the  public  and 
persons  wishing  to  comment  concerning 
these  two  documents  may  do  so  by 
contacting  the  Vernal  District  Manager. 
David  E.  Little,  no  later  than  close  of 
business  December  13, 1991. 

Mr.  Littie  may  be  reached  by  phoning 
(801)  78»-1362.  Time  allotted  for 
comments  will  be  determined  by  the 
number  desiring  to  comment, 

FOR  FURTHER  INFORMATION  CONTACT 

R.  Ray  Tate,  Vernal  District  Advisory 
Council  Coordinator,  phone  (801)  789- 
1362. 

Dated:  November  7, 1991. 
David  B.  Uttie, 

Vernal  District  Manager. 

(FR  Doc.  91-27883  Filed  11-19-91;  6:45  am] 

BtUNM  COM  1431»-00-M 


(UTU-64464] 

Utah;  Proposed  Reinstatement  of 
Terminated  OU  and  Qas  Leaae 

In  accordance  with  title  FV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-64464  for  lands  in  Carbon 
County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  October  1, 1991,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  per  acre  and  16%  percent 
respectively,  the  $500  administrative  fee 
has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  UTU-64464  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
eff^ective  October  1, 1991,  subject  to  the 
original  terms  and  conditions  of  the 


lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopai. 

Chief  Minerals  Adjudication  Section. 
[FR  Doc.  91-27866  Hied  11-1»-91;  8:45  am] 
MLUNO  COM  4S10-00-M 


[OR-M2-4XM730-12:  QP2-037] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

aoency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  tiie 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication.  | 

WiUiaiMtta  MafkHan 

Oregon 

T.  15  S..  R.  1  W..  accepted  September  30. 1991 
T.  40  S..  R.  3  W..  accepted  October  10. 1991 
T.  36  S..  R.  19  E..  accepted  September  20. 1991 
T.  36  S.,  R.  20  E..  accepted  September  20. 1991 

Washington 

T.  6  N.,  R.  18  E..  accepted  September  12, 1991 
(Sheets  1  ft  2) 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  prote8t(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(8)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management  1300  NE  44th 
Avenue,  Portiand,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(8)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management.  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  fihng  date. 

"Hie  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management,  1300  NE 
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44th  Avenue.  P.O.  Box  2965,  Portland. 
Oregon  97208. 

Dated:  November  5. 1991.  ^ 

Rob«ri  E.  MoiMua. 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

|FR  Doc.  91-27884  Filed  11-1»-91:  8:45  am) 

BILUNO  COOC  431»-33-« 


National  Paili  S«rv4c« 

Steering  Committe*  for  tt>e 
"Protecting  Our  National  Parks" 
Symposium;  Meeting 

AQENCY:  National  Park  Service,  Interior. 
action:  Notice  of  Steering  Committee 
Meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  appendix  (1988).  that  a 
meeting  of  the  Steering  Committee  for 
the  "Protecting  Our  National  Parks" 
Symposium  (now  also  commonly 
entitled.  "Our  National  Parks: 
Challenges  and  Strategies  for  the  21st 
Centiiry")  will  be  held  on  Tuesday, 
December  17, 1991  in  Washington.  DC. 
The  meeting  will  occur  at  the  J.W. 
Marriott  Hotel.  1331  Pennsylvania 
Avenue  NW..  Washington.  DC 
beginning  at  9  a.m.  and  lasting  until 
approximately  5  p.m. 

On  January  3. 1991.  the  Symposium 
Steering  Committee  was  announced  in 
the  Federal  Register  as  an  advisory 
committee  to  advise  the  Director  of  the 
National  Park  Service.  Acting  under  its 
charter,  the  Steering  Committee  has 
planned  and  conducted  the  symposium, 
which  is  a  cooperative  undertaking 
^mong  the  National  Park  Service  and 
several  other  entities  to  focus  on 
National  Park  System  issues  and 
opportunities  for  improved  park 
stewardship.  Further  background 
information  may  also  be  obtained  from 
a  notice  published  in  the  Federal 
Register  on  September  19, 1991. 

As  is  indicated  in  the  September  19 
notice,  the  Steering  Committee 
established  four  "Working  Groups"  to 
assemble  information  and  preliminary 
reconmiendations  on  specific  issues  and 
to  preside  over  discussion  of  the  issues 
at  a  symposium,  which  was  held  in  Vail, 
Colorado,  October  7-10, 1991.  The 
Closing  General  Session  of  the 
Symposium  was  open  to  public 
participation  to  allow  public  comment 
on  the  Working  Group  recommendations 
as  they  existed  at  that  time.  Based  on 
the  symposium  discussion,  the  four 
Working  Groups  have  now  completed 
final  recommendations  to  the  Steering 
Committee.  Those  final  Working  Croup 
recommendations  were  made  available 


for  pubhc  review  by  interested  parties 
as  announced  in  the  September  19 
notice. 

The  public  review  period  on  the  final 
Working  Group  recommendations  to  the 
Steering  Committee  will  end  on 
December  13,  and  the  purpose  of  the 
Steering  Committee's  December  17 
meeting  will  be  to  review  both  the 
Working  Group  recommendations  and 
the  public  comments  and  to  formulate 
its  report  to  the  Director.  The  December 
17  meeting  will  be  held  in  conformance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  including  an 
opportunity  for  additional  public 
comment  The  Steering  Committee 
Chairman  may,  however,  restrict  the 
length  of  public  comments  as  necessary 
to  complete  the  Committee's  agenda  by 
5  p.m.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis. 

Persons  wishing  further  information 
on  the  meeting  may  contact  the  Steering 
Committee  Chairman,  Mr.  William ). 
Briggle.  Pacific  Northwest  Region, 
National  Park  Service.  83  South  King 
Street,  suite  212,  Seattle,  Washington 
98104  (telephone  206-553-4653J. 
Herbert  S.  Cable*.  Jr.. 
Deputy  Director. 
[FR  Doc.  91-27902  Filed  11-1»-«1:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  No.  701-TA-311 
(Prsliminary)  and  Nos.  73t-TA-532  Through 
537  (Preliminary)] 

Certain  Circular,  Welded,  Non-Alloy 
Steel  Pipes  and  Tubes  From  Brazil,  ttw 
RepubMc  of  Korea,  Mexico,  Romania, 
Taiwan,  and  Venezuela 

Determinations 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  703(a)  of  the  Tariff 
Act  of  1930 (19  use.  1671b(a)).  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil  of  certain  circular,  welded, 
non-alloy  steel  pipes  and  tubes.*  that 


are  alleged  to  be  subsidized  by  the 
Government  of  Brazil.  The  Commission 
also  determines.'  pursuant  to  section 
733(a)  of  the  Tariff  Act  of  1930  (19  U.S.C 
1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of  < 
imports  from  Brazil,  the  Republic  of        ' 
Korea.  Mexico,  Romania.  Taiwan,  and 
Venezuela  of  certain  circular,  welded, 
non-alloy  steel  pipes  and  tubes.*  that 
are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

On  September  24, 1991,  petitions  were 
filed  with  the  Commission  and  the 
Department  of  Commerce.  The 
petitioners  are  AUied  Tube  &  Conduit 
Corp..  Harvey.  IL;  American  Tube  Co.. 
Phoenix.  AZ;  Bull  Moose  Tube  Co., 
Gerald,  MO;  Century  Tube  Corp.,  Pine 
Bluff,  AR;  Sawhill  Tubular  Div..  Cyclops 
Corp..  Sharon.  PA;  Laclede  Steel  Co..  St. 
Louis  MO;  Sharon  Tube  Co..  Sharon,  PA; 
Western  Tube  &  Conduit  Corp.,  Long 
Beach,  CA;  and  Wheatland  Tube  Co.. 
CoHingswood.  NJ.  The  petitions  allege 
that  an  industry  in  the  United  States  is 
materially  injured  and  is  threatened 
with  material  Injury  by  reason  of 
subsidized  imports  of  certain  circular, 
welded,  non-alloy  steel  pipes  and  tubes 
from  Brazil  and  by  reason  of  LTFV 
imports  of  certain  circular,  welded,  non- 
alloy  steel  pipes  and  tubes  from  Brazil, 
the  Republic  of  Korea.  Mexico. 


'  The  record  ii  defined  tn  |  207.2(0  of  the 
CommiMion'i  Rule*  of  Praclioe  and  Procedure  (19 
CFR  207.2<n). 

*  Pte  pwpoee*  of  this  invesUgaUon.  "certain 
circular,  welded,  non-ailoy  iteel  pipes  and  tubes" 
are  welded,  non-alloy  aleel  pipes  and  tubes,  of 
circular  croM  section,  not  more  than  40S.4  mm  (16 
inches)  to  outside  diameter,  regardless  of  wall 


thickness,  s«aface  finish  (black,  galvanized,  or 
painted),  or  end  Tinish  (plain  end.  bevelled  end. 
threaded,  or  threaded  and  coupled),  provided  for  in 
subheadings  730B.30.1Q  and  7306.30.50  of  the 
Harmonized  Tariff  Schedule  of  the  United  Slates. 

'  Commissioner  Brunsdale  dissenting  with  reopect 
to  imports  from  Romania. 

*  For  purposes  of  the  investigations  involving 
Brazil,  the  Republic  of  Korea.  Mexico.  Romania  and 
Venezuela,  "certain  circular,  welded,  non-alloy  steel 
pipes  and  lut>es"  are  welded,  non-alloy  steel  pipes 
and  tubes  of  circular  cross  sectioa  regardless  of 
wall  thickness,  surface  finish  (black,  galvanized,  or 
painted),  or  end  finish  (plain  end,  Itevelled  eitd. 
threaded,  or  threaded  and  coupled),  not  more  than 
406.4  mm  (16  inches)  in  outside  diameter,  provided 
for  in  subheadings  7306.30.10  and  7306.30  50  of  the 
Harmonized  Tariff  Schedule  of  the  United  States. 
For  the  investigation  concerning  imports  from 
Taiwan,  "certain  circular,  welded,  non-alloy  steel 
pipes  and  tubes"  are  welded,  non-slloy  steel  pipes 
and  tut>es  of  drcular  cross  aection.  with  a  wall 
thickness  of  less  than  1.65  mm  (0065  inch),  less  than 
406.4  mm  (16  inches)  in  outside  diameter,  regardless 
of  surface  finish  (black,  galvanized,  or  painted)  or 
end  finish  (plain  end.  bevelled  end.  threaded,  or 
threaded  and  coupled),  provided  for  in  subheading 
7306.30.10,  and  welded,  non-alloy  steel  pipes  and 
tul>es  of  circular  cross  section  over  114.3  mm  (4.S 
inches)  but  not  more  than  406.4  mm  (16  inches)  in 
outside  diameter,  with  a  wall  lhickn«M  of  1.65  mm 
(0.065  inch)  or  more,  regardless  of  surface  Tmish 
(black,  galvanized,  or  painted)  or  end  Hnish  (plain 
end.  bevelled  end.  threaded,  or  threaded  and 
coupled),  provided  for  in  subheading  7306.30.50  of 
the  Harmonized  Tariff  Schedule  of  the  United 
States. 
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Romania,  Taiwan,  and  Venezuela. 
Accordingly,  effective  September  24, 
1991,  the  Commission  instituted 
countervailing  duty  investigation  Na 
701-TA-311  (Pieliminaryj  and 
antidumping  investigations  Noi.  731- 
TA-532  through  537  (Preliminary), 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  posted  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington,  DC.  and  published  in  the 
Federal  Register  of  October  2, 1991  (56 
FR  49903).  The  conference  was  held  in 
Washington,  DC,  on  October  15. 1991. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  8. 1991.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2454  (November  1991) 
entitled  "Certain  Qrcular.  Welded,  Non- 
alloy  Steel  Pipes  and  Tubes  from  Brazil, 
the  Republic  of  Korea.  Mexico, 
Romania,  Taiwan,  and  Venezuela: 
Determination  of  the  Commission  in 
Investigation  No.  701-TA-311 
(Preliminary)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Obtained  in  the  Investigation  and 
Determinations  of  the  Commission  in 
Investigations  Nos.  731-TA-532  through 
537  (Preliminary)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigations." 

Dated:  Noveraber  IZ  1091. 

By  Order  of  the  CoouniMiaa: 
KaiMilfc  R.  Hmam, 
Secretary. 
[FR  Doa  91-27890  Filed  11-19-Bl:  8:45  aaj 


[IniaaMBBtlon  837-TA-sm 

Equalization  Syttanw  for  CtMot 
Rodloy  a|iliy  and  ComfMnanta 
Tharaof,  InttM  Oatamifallan 
Tonnlnalino  naapoiidaiita  on  thi 

Of  99nMMttnt  A^fWDMM 

AOENCV:  U.S.  Intemathmal  Trade     I 
Commission.  | 

action:  Notice  is  hereby  ^vea  Uaat  the 
Commission  has  received  an  initial 
determination  bom  the  presiAng  officer 
in  the  above  captioned  hivestigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
OldeHt  Corporation  of  America.  BV , 


Optische  Industrie  De  Oude  Delft,  and 
Delft  Instruments  Medical  Imaging  BV. 

tUPPLEMCNTARV  HUPOaMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U^C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  tlie  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  Tlte  initial 
determination  in  this  matter  was  served 
upon  parties  on  November  14. 1991. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p  js.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  SOD  E 
Street,  SW„  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  caa  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-16ia 

wmrxcN  coMimni,  Interested  persons 
may  Ble  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  sndi 
documents  must  be  filed  vrith  the 
Secretary  to  the  Commission,  500  E 
Street,  SW..  Washington.  OC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  RagMw.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof]  to  the  Commission 
in  confidence  must  request  confidential 
treatment  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  fiill 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  luhmiasina  in  confidence  or 
return  it 


poa  fURTNM  avoRMATiON  comtact: 

Ruby  ).  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  November  14. 1991. 

By  order  of  the  Cemmis^oo. 
Kanneth  R.  Mason, 
Secretary. 
[PR  Doc  91-87901 FIM  11-19-Bl:  8:45  an] 


DEPARTMEMT  OF  JUSTICE 

Lodging  a  Rnal  JtMlgmant  by  Conaant 
Pursuant  to  tha  Comprohansiva 
Environmantal  Raaponsa, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
November  6. 1991  a  proposed  consent 
decree  in  United  Stales  \.  Elmer 
Barrows  et  ai.  was  lodged  with  the  ' 
United  States  District  Court  for  the 
Western  District  of  Michigan.  The 
decree  pertains  to  die  Barrows  Sanitary 
Landfill  Site  (the  "Site"),  located  in 
Hartford.  Midiigan. 

The  proposed  consent  decree  requires 
defendants  Douglas  and  Georgia 
MacKinder  to  pay  the  United  States 
$15.t)00  for  past  costs  incurred  by  the 
United  States  in  connection  with  the 
Site  and  to  provide  the  United  States 
and  the  State  of  Michigan  and  their 
representatives,  including  the  United 
States  Environmental  Protection  Agency 
("EPA")  and  the  Michigan  Department 
of  Natural  Resources  and  their 
contractors,  and  all  other  persons 
performing  response  actions  under 
EPA's  oversight,  access  to  the  Site  to 
implement  response  actions  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  Stales  v.  EJmer  Burrows  et  al. 
(W.D.  Mich.)  and  DO]  Ref.  No.  60-11-2- 
223.  The  proposed  consent  decree  may 
be  examined  at  the  office  of  the  United 
States  Attorney.  Western  District  of 
Michigan,  399  Federal  Building.  110 
Michigan  NW.,  Grand  Rapids,  Michigan 
49503,  or  at  the  office  of  the 
Environmental  Protection  Agency. 
Region  V,  230  South  Dearborn  Street 
Chicago,  Illinois.  60004.  A  copy  of  the 
proposed  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Ave,.  NW..  P.O.  10B7 
Washingtoa  DC  20004.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  &'om  the 
Document  Center,  In  requesting  a  copy 
please  enclose  a  check  in  the  amount  of 
$3.00  (25  cents  per  page  reproduction 
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costs)  payable  to  "Consent  Decree 
Library." 

Bany  M.  Hartman. 

Acting  Assistant  Attorney  General. 
Environmental  and  Natural  Resources 
Division. 

|FR  Doc.  91-27888  Filed  n-l»-91;  8:45  am) 

MLLMQ  COOC  4414-01-11 


Consent  Judgment  In  Action  to  Enjoin 
Violation  of  ttie  Clean  Air  Act  ("CAA") 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  Rexham  Corporation 
(D.N.J.).  Civil  Action  No.  91-48-58  (AET) 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey  on  November  1. 1991.  The 
Consent  Decree  provides  for  penalties 
for  violations  of  the  Clean  Air  Act.  42 
U.S.C.  7401  et  seq.,  and  the  New  Jersey 
State  Implementation  Plan,  concerning 
permit  requirements  for  major  sources, 
and  enjoins  Rexham  from  further 
violations  of  the  Act. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530  and  should  refer 
to  United  States  v.  Rexham  Corporation, 
D.O.J.  Ref.  No.  90-5-2-1-1495. 

The  Consent  Decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  970  Broad  Street,  room  502. 
Newark.  New  Jersey  07101:  at  the 
Region  II  Office  of  the  Environmental 
Protection  Agency.  28  Federal  Plaza. 
New  York.  New  York  10278:  and  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Avenue  Building,  NW..  Washington.  DC 
20004  (202-347-2072).  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  801  Pennsylvania 
Avenue,  NW.,  Box  1097.  Washington, 
DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.75 
(for  copying  costs)  payable  to  Consent 
Decree  Library. 

Bany  M.  Hartman. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

|FR  Doc  91-27887  Filed  11-19-91:  8:45  am) 

MLUNQ  COOC  4410-01-41 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
poHcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  USX  Corporation,  Civil 
Action  No.  89-0371  (ED.  Pa),  was 
lodged  on  October  4, 1991  with  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  Decree 
provides  for  the  payment  of  a  civil 
penalty  of  $700,000  in  settlement  of 
alleged  violations  of  the  Pennsylvania 
State  Implementation  Plan  and  the 
Clean  Air  Act  at  the  USX  Fairless 
Works  steel  facility  in  Fairless  Hills. 
Pennsylvania.  The  Decree  also  imposes 
obligations  to  ensure  that  the  plant 
achieves  and  maintains  compliance  with 
the  Pennsylvania  SIP. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  USX 
Corporation.  Civil  Action  No.  89-0371 
(E.D.  Pa.).  DOJ  reference  #90-5-2-3- 
987B. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Pennsylvania.  3310  U.S.  Courthouse. 
601  Market  Street.  Independence  Mall 
West.  Philadelphia.  PA  19106.  and  at  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Ave..  NW..  Box  1097,  Washington,  DC 
20004.  (202)  347-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$11.00  (25  cents  per  page  reproduction 
costs),  payable  to  "Consent  Decree 
Library". 
|ohn  C  Cniden. 

En  vironment  and  Natural  Resources  Division. 
En  vironmental  Enforcement  Section. 
[FR  Doc.  91-27885  Filed  11-19-91:  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  ttte  Comprehensive  Environmental 
Response,  Compensation,  and  Uaiiility 
Act 

In  accordance  with  section  122(i)  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  as  amended  (CERCLA).  42  U.S.C. 
9622(1).  and  Departmental  policy  at  28 
CFR  50.7,  notice  is  hereby  given  that  on 


November  5. 1991,  a  proposed  consent 
decree  in  United  States  v.  Wallace,  et 
al.  (Northwest  Transformer  Site),  Civil 
Action  No.  C88-605C.  was  lodged  with 
the  United  States  District  Couri  for  the 
Western  District  of  Washington.  The 
complaint,  as  amended,  alleged  that  a 
number  of  generator  and  owner/ 
operator  defendants  are  liable  under 
sections  106  and  107  of  CERCLA.  42 
U.S.C.  9606  and  9607,  for  Injunctive  re  ief 
and  cost-recovery  arising  out  of  the 
release  of  PCBs  at  the  Northwest 
Transformer  Site,  a  transformer  repair 
and  servicing  yard,  near  Everson, 
Washington.  Pursuant  to  the  proposed 
consent  decree,  the  settling  parties  will 
undertake  and  complete  the  remedy  at 
the  Site  in  accordance  with  the  Record 
of  Decision,  as  revised.  In  addition,  the 
United  States  will  receive:  (1)  $1,225,000 
to  reimburse  the  Superfund  for  past 
response  costs;  and  (2)  payment  of 
future  response  costs.  This  is  the  second 
consent  decree  lodged  in  this  action.  On 
July  12. 1991,  United  States  District 
Judge  John  Coughenour  entered  a 
consent  decree  between  the  United 
States  and  owner/operator  defendants 
in  the  case  under  which  the  United 
States  received  $460,000  to  reimburse 
the  Superfund  for  past  response  costs. 

The  Department  of  Justice,  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  publication,  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Wallace, 
et  al.  Department  of  Justice  reference 
number  90-11-3-341. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  U.S. 
Environmental  Protection  Agency. 
Region  10. 1200  Sixth  Avenue.  Seattle. 
Washington  98101  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Washington.  DC 
20004.  (202)  347-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fi-om  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW..  Box  1097.  Washington. 
DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $42.75 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library."  If 
a  copy  of  any  of  the  Attachments  to  the 
consent  decree  is  also  desired,  please 
contact  the  Environmental  Enforcement 
Document  Center  in  order  to  ascertain 
the  cost  of  the  materials  requested. 
When  requesting  a  copy,  please  refer  to 
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United  States  v.  Wa/hce.  et  al. 
Department  o^  Justice  90-11-^341. 
BMiTM.HMliBaB.  { 

Acting  Assistant  Attorney  Cenerei 
En  virtumtent  and  Natural  Reaoarcm  Drrision. 
[Fit  Doc.  91-27S8S  Filed  11-10-01:  tt^S  am) 


DEPARTMENT  OF  LABOR 
Bureau  o4  Let)or  Statistics 
Labor  Reeearch  Atfvteory  Oounoit; 

The  Fall  BMettngs  of  committees  of  die 
Labor  Research  Advisory  Council  will 
be  held  on  December  3,  4.  and  5.  All  of 
the  meetings  will  be  held  in  the  General 
Accounting  Office  Building.  441  G  Street 
NW..  Washington.  DC 

The  Labor  Research  Advisory  Coundi 
and  its  committees  advise  tke  Bureau  of 
Labor  Statistic*  with  respect  to 
technical  matten  associated  with  the 
Burean's  programs.  Membership 
consists  of  union  research  directors  and 
staff  members.  The  schedule  and  agenda 
of  the  meetings  are  as  follows. 

Tuesday,  December  3, 1991 

9:30  a.m. — Committee  on  Employment 
and  Unemployment  Statistics — Room 
2734 

1.  Budget  status  and  overview 

2.  Employee  Turnover  and  Job  Openings: 
'Final  Report 

8  Foreign  Direct  Investment  Project 

4  CPS  Questionnaire  Redesign 

5  North  American  Free  Trade 
Agreement 

1'30  p.m.— Committee  on  Prices  and 
Living  Conditions— Room  2734 

1.  Interarea  Price  Indexes:  Research 
Results 

2.  Quality  adjustment  in  the  CPI 

3.  Low  income  consumers  in  die  CE: 
Expenditures  vs  income 

Wednesday.  December  4, 1991 

10  <un. — Committee  on  Oocupatkmal 
Safety  and  Health  Statistice—Room 
2736 

1. 1990  annual  survey 

Z.  FY  1991/92  program  budgets 

3.  Program  redesi^ 

a.  Redesign  of  the  occupational  safety 
and  health  statistical  survey 

b.  Census  of  Fatal  Occupational 
Injuries 

4.  Other  business 


Thursday,  Decembers,  1991 

9:30  a.m.^^ommittee  on  Wages  aad 
Industrial  ReJationt—Room  2734 

1.  Results  from  a  First  Time  Survey  of 
Employee  Benefits  ia  Small 
Establishments 

2.  Publication  of  Employers'  Cost  Levels 
for  Employee  Compensation  by  Size 
of  Establishment  using  data  collected 
for  the  Employment  Cost  Index 
Survey 

3.  Compensation  and  Working 
Conditions:  What's  in  a  name? 

4.  Other  business 

1:30  p.m.^^ommktee  on  Productivity. 
Technology  and  Growth  Committee  on 
Foreign  Labor— Room  2734 

1.  Discussion  of  new  ELS  projections  to 
2005 

2.  BLS  work  on  information  technology 
equipment  and  embodied  technical 
change 

3.  BLS  work  with  Eastern  European  and 
Mexican  Statistical  organizations. 

The  meetings  are  open  to  the  public. 
Persons  planning  to  attend  these 
meetings  as  observers  may  want  to 
contact  Wilbelmina  Abner  on  (Area 
Code  202]  523-1327. 

Signed  al  Waaiuagtaa,  DC  diis  14d>  day  of 
November  lOOL 
Janet  L  Norwood, 

Commissioner  of  Labor  Statistics. 

[FR  Doc.  01-27921  Ried  11-19-01: 8:45  amj 

SiujNO  coot  aiO-S4-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 


Sytleni  Overaiglit  Commltt— ;  Meeting 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  wiU  convene  Wednesday, 
December  4, 1991,  from  9  ajn.  to  4  p.m. 
The  meeting  will  be  held  at  Bellcore, 
2101 L  Street  NW.,  Washington.  DC.  Hie 
agenda  is  as  follows: 

A.  Coimritlee  Administration, 

B.  Report  from  TSP  Ad  Hoc  Woricmg 
Grmpb 

C  Discossion  of  Oversight  Committee 

Report  to  the  Manager,  NCS, 
D.  Discussion  of  TSP  Tariffs. 

Any  person  desiring  information 
about  the  meeting  may  tekfilioiie  {703J 
692-9274  or  write  the  Manager,  Natioiwl 


Communications  Systeoi,  701  S.  Court 
House  Road.  Arliixgton.  VA  22204-2199. 
Batty  B.  McDooaUL 
Chief  Corporate  Exchmge  BrntcA. 

Dennis  L  Pw 

Uanoger.  AC5/9/n/ 


Captain,  USN. 

jecTeunoL 

(FR  Doc  t1-27«n  Fited  ll-1»-ei:  8:45  ain| 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  88"B4  and  TO-^tT) 

Cintichem,  Inc.;  Issuance  of 
Enviromnental  AscoMnMC 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  R^ulatoiy 

Commission  [the  Commission)  is 
considering  the  issuance  of  an  order  and 
a  license  amendment  authorizing 
decommissioning  of  those  areas  of  the 
Cintichem,  Inc.,  facility  located  in 
Tuxedo,  New  York  subject  to  regulation 
by  the  Commission.  The 
decommissioning  involves 
dismantlement  and  decontamination  of 
the  Reactor  Building,  Laboratory /Hot 
Cell  Building  and  Waste  Storage 
Building. 

Description  of  Proposed  Action 

The  proposed  action  is  the  issuance  of 
a  License  Amendment  and  Order 
authorizing  the  licensee  to  perform 
decommissioning  activities  at 
Cintichem's  facility  in  Tuxeda  New 
Yorit  as  requested  by  Cintichem  in  their 
application  dated  October  19. 1990,  as 
supplemented.  The  purpose  of  the 
proposed  decommissioning  is  limited  to 
the  removal  of  radioactive  components 
and  contamination  from  the  Reactor. 
Laboratory/Hot  Cell  and  Waste  Storage 
Buildings  and  the  surrounding  areas, 
and  the  termination  of  the  NRC  hcenses 
associated  with  the  operations  carried 
out  in  these  areas.  At  the  completion  of 
the  decommissioning  activities  and  after 
verification  by  the  Commission  that 
residual  radioactivity  levels  have  been 
met,  the  buildings  and  surroundings 
areas  wiU  be  released  for  unrestricted 
use. 

The  buildings  and  associated 
equipment  and  components  will  be 
disassembled  and  either 
decontaminated  or  sent  to  a  radioactive 
waste  disposal  facility. 
Decontamination  will  be  accomplished 
by  cleaning  or  removal  of  the 
contaminated  structural  components 
and  the  remaining  structures  will  be 
razed  or  buried  in  place. 
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Environmental  Impacts 

The  NRC  staff  has  reviewed  the 
proposed  decommissioning  and  its  effect 
on  the  environment.  To  document  its 
review,  the  staff  has  prepared  an 
Environmental  Assessment  (EA).  The 
EA  considered  the  radiological  and  non- 
radiological  impacts  associated  with  the 
proposed  action  and,  based  on  the  fact 
that  ail  proposed  operations  and 
radiological  control  procedures  are 
carefully  planned  and  controlled, 
determined  that  the  exposures  to 
personnel  and  the  public  were  within 
the  limits  of  10  CFR  part  20  and  are  as 
low  as  reasonably  achievable  (ALARA). 

Based  on  the  review  of  the  specific 
proposed  activities  associated  with  the 
dismantling  and  decontamination  of  the 
Cintichem  facility,  the  staff  has 
determined  that  there  will  be  no 
significant  increase  in  the  amounts  of 
effluents  that  may  be  released  offsite, 
and  no  signiHcant  increase  in  individual 
or  cumulative  occupational  or 
population  radiation  exposure. 

Fmding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
decommissioning,  relative  to  the 
requirements  set  forth  in  10  CFR  part  51. 
Based  upon  the  Environmental 
Assessment,  the  staff  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action  and  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  had 
determined,  pursuant  to  10  CFR  51.31. 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 
For  further  details  with  respect  to  this 
action,  see:  (1)  The  licensee's 
application  for  authorization  to 
decommission  the  facility,  dated 
October  19. 1990,  as  supplemented 
January  11. 14.  2a  February  19.  March  8. 
April  24,  May  21,  June  25,  July  17,  August 
6,  and  October  2. 1991;  (2)  the 
Commission's  related  Safety  Evaluation 
Report;  and  (3)  the  Environmental 
Assessment,  dated  September  1991. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street, 
NW.,  Washington,  DC  20555.  Copies  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director,  Division 
of  Advanced  Reactors  and  Special 
Projects. 

Dated:  Novemtjer  4. 1991. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
lohii  H.  Austin.  Chief, 

Decommissioning  and  Regulatory  Issues 

Branch.  Division  of  Low-Level  Waste 

Management  and  Decommissioning .  Office  of 

Nuclear  Material  Safety  and  Safeguards. 

Seymour  H.  Wsisa, 

Director.  Non-Power  Reactors. 

Decommissioning  and  En  vironmental  Project 

Directorate  Division  of  Advanced  Reactors 

and  Special  Projects.  Office  of  Nuclear 

Reactor  Regulation. 

(FR  Doc.  91-27918  Filed  11-19-91:  8:45  am] 

■lUJNaCOOf  7SM>-ei-M 

(Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co^-  Environmental  AsseMment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  a  scheduler 
exemption  from  the  requirements  of  10 
CFR  part  50,  appendix  J  to  the 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO  or  the  licensee)  for 
the  Haddam  Neck  Plant,  located  at  the 
licensee's  site  in  Middlesex  County, 
Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
schedular  exemption  from  10  CFR  part 
50,  appendix  J  for  the  requirements  of 
section  III.A.6.{b),  Type  A  test.  The 
proposed  action  is  in  accordance  with 
the  licensee's  request  for  exemption 
dated  August  12. 1991. 

The  Need  for  the  Proposed  Action 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o], 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part  50, 
appendix  J. 

The  licensee  has  proposed  the 
requested  exemption  because 
performing  the  Type  A  test  as  required 
by  appendix  J  would  not  serve  the 
underlying  purpose  of  the  rule  and  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would 
postpone  the  Type  A  test  approximately 
14  months.  The  NRC  staff  has  reviewed 
this  proposed  exemption  and  concluded 
the  extension  of  the  test  period  for  the 
Type  A  test  will  not  compromise 
containment  integrity.  This  conclusion  is 
based,  in  general,  on  an  aggressive 


program  to  limit  Type  C  leakage  and  the 
success  of  the  program  based  on  the 
successful  Type  A  test  performed  during 
the  1989  refueling  outage. 

Thus,  radiological  releases  will  not 
differ  from  those  determined  previously 
and  the  proposed  exemption  does  not 
otherwise  affect  facility  radiological 
effluent  or  occupational  exposures.  With 
regard  to  potential  nonradiological 
impacts,  the  proposed  exemption  does 
not  affect  plant  nonradiological  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  schedular  exemption  would  be  to 
deny  the  exemption  requested.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  costs  for  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Haddam  Neck. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  August  12, 1991,  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC.  and  at  local  public 
document  room  located  at  the  Russell 
Library,  123  Broad  Street.  Middletown, 
Connecticut  06^7. 

Dated  At  Rockville,  Maryland  this  12th  day 
of  November,  1991. 
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For  The  Nuclear  Regulatory  Commission, 
loho  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — ////,  Office  Nuclear 
Reactor  Regulation. 
jFR  Doc.  91-27917  Filed  11-19-91;  8:45  am) 

MUJNQ  COM  7W0-eV4l 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
improved  Light  Water  Reactors; 
Cancellation 

Notice  of  an  open  meeting  of  the 
ACRS  Subcommittee  on  Improved  Light 
Water  Reactors  to  be  held  on 
Wednesday,  November  20, 1991  at  7920 
Norfolk  Avenue,  room  P-422.  Bethesda, 
MD  was  published  in  the  Federal 
Register  on  Wednesday,  November  13, 
1991  (56  FR  57686).  Since  additional  time 
is  required  to  resolve  the  open  issues 
related  to  Chapter  10  of  the  EPRI 
Requirements  Document  for 
evolutionary  designs  the  meeting  has 
been  postponed.  A  notice  of  this  meeting 
will  be  published  in  the  Federal  Register 
at  the  appropriate  time. 

For  further  information  contact:  Mr. 
Medhat  El-Zeftawy  (telephone  301/492- 
9901)  between  7:30  a.m.  and  4:15  p.m. 

Dated:  November  14, 1991. 
Gaiy  R.  Quittsdueiber, 

Chief  Nuclear  Reactors  Branch. 

ire  Doc.  91-27938  Filed  11-19-91: 8:45  am) 

WLUNO  coot  7SM-01-M  I 


Advisory  Committee  on  Reactor 
Safeguards,  Joint  Subcommittees  on 
Advanced  Boiling  Water  Reactors  and 
Computers  In  Nuclear  Power  Plant 
Operations;  Revised 

A  portion  of  the  ACRS  Subcommittee 
meeting  on  Advanced  Boiling  Water 
Reactors  and  Computers  in  Nuclear 
Power  Plant  Operations  scheduled  for 
November  21, 1991,  will  be  closed  to 
discuss  Proprietary  Information  (5  U.S.C. 
552b(c)(4]).  All  other  items  pertaining  to 
this  meeting  remain  the  same  as 
published  previously  in  the  Federal 
Register  on  Wednesday,  November  13, 
1991  (56  FR  57687). 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 


the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  November  14, 1991. 
Goiy  R.  Quittschreiber, 
Chief,  Nuclear  Reactors  Branch. 
|FR  Doc.  91-27939  Filed  11-19-91: 8:45  am) 

MUJNO  coot  TtSO-OI-M 


Privacy  Act  of  1974;  EsUbNshment  of 
a  New  System  of  Records,  Correction 

AOINCV:  Nuclear  Regulatory 
Commission. 

action:  Establishment  of  a  new  system 
of  records:  Correction. 

summary:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  October  8, 1991  (56  FR  50735).  The 
action  is  necessary  to  correct  a  citation 
to  the  Public  Law  that  allows  Federal 
agencies  to  participate  in  a  State  or 
local  program  that  encourages 
employees  to  use  public  transportation. 
On  page  50736,  in  the  first  column,  in 
the  first  line  under  the  heading 
"Authority  for  Maintenance  of  the 
System:,"  "Public  Law  101-159"  should 
read  "Public  Uw  101-509." 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Giimtlay, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 
|FR  Doc.  91-27919  Filed  11-19-91;  8:45  am| 

WLUNO  coot  7(MM1-M 


[Docket  No.  SO-219] 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  A  Light  Co.,  (Oyster  Creelt 
Nuclear  Generating  Station); 
Exemption  i 

I. 

The  GPU  Nuclear  Corporation  and 
Jersey  Central  Power  &  Light  Company 
(GPUN/the  licensee)  are  the  holders  of 
Facility  Operating  License  No.  DPR-16, 
which  authorizes  operation  of  the         i 
Oyster  Creek  Nuclear  Generating         ' 
Station,  (the  facility)  at  steady  state    o 
reactor  core  power  levels  not  in  excess 
of  1930  megawatts  thermal.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Commission  now  or 
hereafter  in  affect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Ocean 
County,  New  Jersey. 


II. 

On  November  19, 1960,  the  NRC 
published  a  revised  Code  of  Federal 
Regulations,  10  CFR  50.48  and  a  new 
appendix  R  to  10  CFR  part  50  regarding 
fire  protection  features  of  nuclear  power 
plants.  The  revised  (  50.48  and  appendix 
R  became  effective  on  February  17, 1981. 
Section  III  of  appendix  R  contains 
fifteen  (15)  subsections,  lettered  A 
through  O,  each  of  which  specifies 
requirements  for  a  particular  aspect  of 
the  fire  protection  features  at  a  nuclear 
power  plant.  One  of  these  15 
subsections,  III.G  and  specifically 
section  III.G.2.C.  is  the  subject  of  this 
exemption.  Section  III.G  relates  to  fire 
protection  of  safe  shutdown  capability 
and  the  specific  purpose  of  section 
III.G.2.C  is  that  it  reqirfres  enclosure  of 
cable  and  equipment  and  associated 
non-safety  circuits  of  one  redundant 
train  in  a  fire  barrier  having  a  1-hour 
rating.  In  addition,  fire  detectors  and  an 
automatic  fire  suppression  system  shall 
be  installed  in  the  fire  area. 

III. 

By  letter  dated  May  la  1991.  the 
licensee  requested  an  exemption  from 
the  requirements  of  section  III.G  of 
appendix  R  to  10  CFR  part  SO. 
Specifically  the  licensee  requested  an 
exemption  to  section  III.G.2.C  to  not 
provide  a  one  hour  rated  fire  barrier  for 
the  power  cable  associated  with  IC-B 
condensate  return  valve  V-14-37 
located  in  the  fire  area  RB-FZ-ID  on 
elevation  51'-3"  in  the  reactor  building. 
The  basis  for  the  requested  exemption  is 
that  a  fire  affecting  the  power  cable 
would  not  affect  the  plant's  ability  to 
achieve  safe  shutdown  since  the  valve  is 
normally  open  and  the  failure 
mechanism  of  the  power  cable  fails 
open. 

The  staff  has  reviewed  the  licensee's 
request  and  the  supporting  technical 
information  contained  in  the  licensee's 
May  17, 1991  letter.  Based  upon  our 
review  of  this  information  the  staff  finds 
that  a  single  fire  in  fire  zone  RB-FZ-ID 
is  not  likely  to  cause  valve  V-14-37  to 
close  and  cause  loss  of  ability  to  reopen 
the  valve  because  of:  (1)  Low 
combustible  fuel  loading  in  the  zone,  (2) 
automatic  and  manual  fire  suppression 
and  automatic  fire  detection  capability 
in  the  fire  zone.  (3)  necessity  to  damage 
the  Isolation  Condenser  B(IC-B)  high 
flow  logic  circuit  first  and  then  power 
cable  12GP0816  in  that  sequence,  and  (4) 
locating  of  the  IC-B  high  flow  logic 
circuit  and  power  cable  12GP0816  in 
diagonal  comers  of  fire  zone  RB-FZ-ID. 
separated  from  each  other  by 
approximc  tely  92  feet  and  by  the  dry 
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well  structure  and  various  non-fire  rated 
compartment  walls.  On  this  basis,  we 
conclude  that  the  combination  of 
specific  damage  and  sequence  of  events 
is  so  remote  that  a  fire  would  not  have 
any  a^ect  on  the  plant's  ability  to 
achieve  safe  shutdown. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  fo  10  CFR 
50.12.  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  forth  in  10  CFR  50.12(a)(2Kii).  are 
present  justifying  the  exemption,  namely 
that  the  application  of  the  regulation  in 
the  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  since  the  level  of 
protection  by  the  conditions  discussed 
above  meets  the  intent  to  that  which 
could  be  provided  by  strict  compliance 
with  the  provisions  of  section  in.G.2.C 
of  appendix  R  to  10  CFR  part  50. 
Accordingly,  the  Commission  hereby 
grants  an  exemption  as  described  in 
section  III  above  from  the  requirements 
of  section  UI.G  of  appendix  R  to  10  CFR 
part  50. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  human 
environment  (56  FR  57534). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rodivjile.  Maryland  this  12th  day 
of  November,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Stevsn  A.  Vatfa, 

Director.  Division  of  Reactor  Projects — //// 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  91-27916  Filed  11-19-91:  8:45  am] 
nujNQ  eooe  79s»«i-« 


I  Docket  No.  030-2962»-OM;  AStJBP  No.  92- 
653-02-OM] 

Piping  Spedatlsts,  Inc.;  EstatMishment 
of  Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  S§  2.105.  2.700.  2.702, 
2.714.  2.714a.  2.717  and  2.721  of  the 


Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  l>eing  established  in 
the  following  proceeding. 

Piping  Specialists,  Inc. 

Byproduct  MateriaJ  License  No.  24- 
24826-01  EA  91-136 

This  Board  is  being  established 
pursuant  to  the  request  by  Piping 
Specialists.  Inc.,  the  Licensee,  for  a 
hearing  regarding  an  Order  issued  by 
the  Director,  Office  of  Enforcement, 
dated  October  17. 1991,  entitled  "Order 
Suspending  License  (Effective 
Immediately)"  (56  FR  55514.  October  28. 
1991).  The  Order  suspended  the  hcense 
pending  further  action  by  the 
Commission  and  directed  the  Licensee 
to  take  certain  remedial  actions. 

An  Order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 
Peter  B.  Bloch,  Chairman,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington.  DC  20555. 
Dr.  Jerry  R.  Kline,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555. 
Dr.  Peter  S.  Lam,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555. 

Issued  at  Bethesda.  Maryland,  this  14th  day 
of  November  1991. 
B.  Paul  Cotter,  fr.. 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  Panel. 

[FR  Doc.  91-27920  Filed  11-19-91:  8:45  am) 

BtUJNG  COOC  TSaO-OI-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cuntutative  Report  on  Rescissions  and 
Deferrals 

November  1. 1991. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 


the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 

This  report  gives  the  status,  as  of 
November  1. 1991,  of  seven  deferrals 
contained  in  the  first  special  message 
for  FY  1992.  This  message  was 
transmitted  to  Congress  on  September 
30, 1991.  I 

Rescissions 

As  of  the  date  of  this  report,  no 
rescission  proposals  are  pending  before 
the  Congress. 

Deferrals  (Table  A  and  Attachment  A) 

As  of  November  1, 1991.  $1,817.0 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  A 
shows  the  history  and  status  of  each 
deferral  reported  during  FY  1992. 

Information  from  Special  Message 

The  special  message  containing 
information  on  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  Federal  Register  cited 
below: 

56  FR  50620,  Monday.  October  7. 1991. 
Richard  Darman, 

Director 


Tabi£  A.— Status  of  FY  1992 

DEFERRA1.S 

: 1 

I  Amounts 
/      (In 
mtllions 

o( 
doHars) 


Deferrals  proposed  by  Itw  President 

Routine  Executive  releasee  ttwough  No- 

vemt>er  1.  1991 

Overturned  t>y  tt«e  Congr^s 


.M ^c 


CurrentJy  twfore  »»  Congress.- -....       1 .81 7.0 


1.817.0 
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Attachment  A.— Status  of  FY  1992  Deferrals— As  of  November  1, 1991 

[Amoums  In  thousands  of  doHars] 


Detenvl 
Na 

Amounts  trvttmitt#d 

Reteaaes(-) 

Congres- 
sional 
action 

CufiHita- 
ttve 

adjust- 

fTMfltS 

(+) 

Agency /butMu/account 

Ottghal 
request 

Subse- 
quent 

Date  of 
message 

Cumula- 

tive 
0MB/ 
•gertcy 

Congres- 

aionalty 
requirad 

Amount 
deferred  as 
of  11-1-91 

Funds  appropriated  to  ttte  President 
International  Security  Ataistance 

EcoTKJfTHC  aopport  fund 

088-1 
092-2 

092-3 

092-4 
092-5 
092-6 

092-7 

244.777 
40.704 

482.378 

1,416 

7,317 

30.053 

1.010.37S 

09-30-61 
09-30-81 

09-30-01 

09-30-91 
09-30-91 
09-30-91 

09-30-91 

- 

244  777 

International  disaster  assistance.  Ex- 

 ~ 

40.704 

ecutive. 
Forest  Service 

482  378 

WUdWe  Conservation.   Military  Res«n«- 
tiont 

Wildtife  conservation.  Defense 

• 

1.416 
7.317 

Department  of  i^altti  and  Human  Services: 
Social  Security  Admimstration 

Limitation  on  administrative  expenses.. 

Department  of  State: 

Bureau  for  Refugee  Programs 

Untied    States    emergency    refugee 

30.053 

and  migration  assistance  fund,  ex- 
ecutive. 
IDepertment  of  Transportation: 
Federal  Aviation  Administration 

Facilities  and  equipment  (Airport  and 
airway  trust  fund). 

- 

1.010.375 

Total.  Deferrals 

1,817.020 

0 

0 

0 

0 

1.817,020 

|FR  Doc.  91-27858  Filed  11-19-91;  8:45  am] 
WLUNQ  COM  S110-01-«t 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-29934;  File  No.  SR-Amex- 
91-24] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
ttie  American  Stock  Exchange,  Inc., 
Relating  to  the  Listing  of  Capped-Style 
Stock  Index  Options 

November  13, 1991; 

I.  Introducdon  ' 

Ihirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  and  Rule  19b-4 
thereunder, '  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  to  allow  the 
Exchange  to  list  capped-style  stock 
index  options  ("capped  options")  on 
domestic  broad-based  stock  indexes.* 


■  17  CFR  240.19b-4  (1990). 

*  On  Novemt>er  13. 1991,  tlie  Amex  submitted  ■ 
letter  to  the  Commission  stating  that  its  proposal 
was  limited  to  capped  options  on  domestic  broad- 
based  stock  indexes.  See  letter  from  Ellen  T. 
Kander.  Special  Counsel.  Options  Division.  Amex. 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29821 
(October  15. 1991).  56  FR  54595.  The 
Commission  received  no  comments 
regarding  the  proposal.' 

II.  Description  of  the  Proposal 

A  capped  option  is  an  option  that  will 
be  automatically  exercised  prior  to 
expiration  if  the  exercises  settlement 
value  *  for  the  option  on  any  trading  day 


to  Thomas  Gira,  Branch  Chief.  Options  Regulation. 
■  SEC.  dated  November  13. 1991. 

*  On  October  23. 1991.  the  Amex  submitted 
Amendment  No.  1  to  its  filing.  In  this  filing  the 
Amex:  |1)  Clarified  its  definitions  of  American-Style 
Index  Option.  European-Style  Index  Option. 
Capped-Style  Option.  Capped-Style  Index  Option. 
Cap  Interval  and  Cap  Price:  and  (2)  specified  the 
margin  requirements  for  capped  options.  On 
October  31.  ISOl.  the  Amex  submitted  a  second 
amendment  to  its  filing.  This  amendment  conformed ' 
the  deposit  requirements  regarding  short  capped 
options  positions  in  a  cash  account  to  the  language 
contained  in  Regulation  T  under  the  Act.  The 
amendment  also  eliminated  the  spread  margin 
treatment  for  positions  consisting  of  long  capped 
options  and  short  non-capped  options  because 
normal  spread  relationships  do  not  hold  for  such 
positions.  For  a  description  of  these  amendments. 
see  section  U  infra. 

*  The  exercise  settlement  value  for  capped 
options  is  the  value  of  the  index,  determined  for 
each  trading  day  as  of  the  close  of  trading,  unless 
another  time  of  day  is  specified  by  the  Amex. 


equals  or  exceeds  (in  the  case  of  calls) 
or  equals  or  is  less  than  (in  the  case  of 
puts),  the  cap  price  for  the  option.  The 
cap  price,  which  is  assigned  by  the 
Exchange  when  the  capped  option  is 
listed,  is  the  value  of  the  index 
underlying  a  series  of  capped  options  at 
which  the  options  in  the  series  will  be 
automatically  exercised.  Accordingly, 
the  cap  price  is  above  the  exercise  price 
(i.e.,  strike  price)  for  calls  and  below  the 
exercise  price  (i.e.,  strike  price)  for  puts. 
The  difference  between  the  strike  price 
and  the  cap  price  is  equal  to  the  "cap 
interval."  Specifically,  the  Amex  defines 
the  cap  interval  as  the  "value  specified 
by  the  Exchange  which,  when  added  to 
the  'exercise  price'  for  such  series  (in  the 
case  of  a  series  of  calls)  or  subtracted 
from  the  'exercise  price'  for  such  series 
(in  the  case  of  a  series  of  puts),  results  in 
the  cap  price  for  such  series."  *  For 
example,  a  capped  call  option  on  the 
Major  Market  Index  ("XMI")  with  a  cap 
price  of  390  and  a  cap  interval  of  20 
would  have  a  strike  price  of  370.  While 
capped  options  will  be  subject  to 
automatic  exercise  due  to  movements  in 
the  underlying  index,  they  also  will  be 
European-style.  Accordingly,  other  than 
due  to  automatic  exercise,  they  can  only 
be  exercised  by  the  holder  on  the  day 
before  expiration.  In  other  words,  if  the 


*  See  proposed  Exchange  Rule  g00C(b)|24). 
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underlying  index  fails  to  reach  the  cap 
price  during  the  life  of  the  capped 
option,  the  option  becomes  European- 
style  on  the  last  business  day  before 
expiration. 

Upon  automatic  exercise  of  a  capped 
option,  the  holder  receives  a  cash 
settlement  amount  equal  to  the  cap 
interval  times  the  multiplier  for  the 
option.  Under  no  circumstances, 
however,  does  the  holder  receive  a  cash 
settlement  amount  greater  than  the  cap 
interval  times  the  index  multiplier. 
Tbprufore.  the  cap  price  establishes  a 
maximum  pre-defined  value  for  the 
capped  options.  For  example,  if  the 
index  multiplier  is  100.  the  index  closes 
at  382  and  die  investor  holds  a  capped 
call  option  %vith  a  strike  price  of  360  and 
a  cap  interval  of  20.  then  the  holder 
would  receive  a  cash  settlement  amount 
equal  to  S2.000  (20  times  $100).  If  the 
capped  option  is  exercised  by  the  holder 
on  the  last  business  day  before 
expiration,  the  holder  receives  a  cash 
settlement  amount  equal  to  the 
difference  between  the  exercise 
settlement  amount  on  the  day  of 
exercise  and  the  exercise  price, 
multiplied  by  the  index  multiplier  (but 
not  greater  than  the  cap  interval).  For 
example,  if  the  index  is  at  370  on  an 
Expiration  Friday  and  an  investor  holds 
a  capped  XMI  call  option  with  a  strike 
price  of  360  and  a  cap  interval  of  20. 
then  the  investor  would  receive  $1,000 
(10  times  $100)  upon  exercise  of  the 
option. 

Due  to  their  characteristics,  long 
capped  call  options  closely  resemble 
vertical  bull  spreads  traded  as  a  single 
security  [i.e..  the  combination  of  one 
long  and  one  short  call  position  with  the 
same  expiration  but  where  the  strike 
price  of  the  short  call  is  higher  than  the 
strike  price  of  the  long  call).  Conversely, 
long  capped  put  options  closely 
resemble  vertical  bear  spreads  traded  as 
a  single  security  (/.«.,  the  combination  of 
one  long  put  and  one  short  put  position 
with  the  same  expiration,  but  where  the 
strike  price  of  the  short  put  is  lower  than 
the  strike  price  of  the  long  put). 

The  Amex  has  proposed  the  following 
rule  changes  to  accommodate  the 
trading  of  capped  options.  First,  the 
Amex  has  amended  its  Rule  900C  which 
sets  forth  definitions  with  respect  to 
stock  index  options,  to  define  a  capped- 
styie  option  and  capped-style  stock 
index  option,  as  well  as  cap  interval  and 
cap  price.  The  Exchange  also  has 
clariBed  its  definitions  of  American- 
style  and  European-style  options  and 
stock  index  options. 

Second,  the  Amex  proposes  to  amend 
its  Rule  905C  entitled  "Exercise  Limits" 
to  provide  that  clapped  options  will  not 
be  included  when  calculating  exercise 


limits  for  index  options.  This 
amendment  is  designed  to  avoid 
instances  where  an  investor  would 
violate  exercise  limits  by  virtue  of  the 
automatic  exercise  of  his  capped 
options,  an  event  the  investor  has  no 
control  over.  The  Amex  also  proposes  to 
amend  Exchange  Rule  904C  entitled 
"Position  Limits"  to  provide  that 
positions  in  capped  options  and 
American-  and  Eoropean-style  options 
will  be  aggregated  for  position  limit 
purposes. 

Third,  the  Amex  proposes  to  add 
Commentary  .02  to  Exchange  Rule  903C 
entitled  "Series  of  Stock  Index  Options." 
Commentary  .02  specifies  an  initial  cap 
interval  of  20  points,  which  may  be 
modified  by  the  Exchange.  In  addition. 
Commentary  .02  provides  that:  (1)  One 
at-the-money  call  and  put  series  will  be 
listed  with  an  expiration  of  up  to  four 
months  in  the  future  and  up  to  one  year 
in  the  future  for  long-term  capped 
options;  (2)  additional  near-the-money 
series  will  be  listed  every  two  months 
having  four  months  until  expiration:  and 
(3)  series  may  be  added  to  existing 
expiration  months  if  there  has  been  a 
significant  move  in  the  underlying  index 
value. 

Fourth,  the  Exchange  proposes  to 
amend  Exchange  Rule  462  to  provide  for 
the  following  margin  treatment  for  short 
positions  in  capped  options.  For  cash 
accounts,  the  investor  must  deposit  an 
amount  equal  to  the  cap  interval  times 
the  index  multiplier  in  cash  or  cash 
equivalents  as  defined  in  section 
220.8(c)  of  Regulation  T  under  the  Act. 
For  margin  accounts,  the  margin 
requirement  is  100%  of  the  option 
premium  plus  15%  of  the  underlying 
index  value  times  the  index  multipUer. 
The  maximum  margin  required, 
however,  can  never  exceed  the  value  of 
the  cap  interval  times  the  index 
multipher.  Consistent  with  the  margin 
treatment  for  other  stock  index  options, 
the  proposal  also  provides  for  a 
decrease  in  the  amount  of  margin 
required  up  to  a  certain  point,  if  the 
option  is  out-of-the-money.  Lastly,  the 
proposal  provides  that  spread  margining 
is  unavailable  for  positions  consisting  of 
long  capped  options  and  short  non- 
capped  options. 

ni.  Coramissioo  Findings 

The  Amex  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  because  it  is 
based  on  a  Chicago  Board  Options 


Exchange.  Ina  ("CBOE ')  proposal 
approved  by  the  Commission.* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5),'  and 
therefore,  approves  the  Exchange's 
proposal  on  an  accelerated  basis.* 
Specifically,  the  Commission  believes 
that  the  capped  options  are  an 
innovative  financial  product  that  will 
provide  investors  with  additional  choice 
and  flexibility  in  their  use  of  derivatives. 
In  addition,  capped  options  offer  both 
holders  and  writers  of  options  a  means 
to  participate  in  the  options  markets  at  a 
predetermined  maximum  gain  or  loss. 
Under  the  terms  of  the  capped  options, 
the  options  writer's  (holder's)  maximum 
loss  (gain)  is  established  at  the  time  of 
the  investment  by  the  option's  cap 
interval.  Once  the  option's  cap  price  (the 
strike  price  plus  the  cap  interval  for  a 
call  or  the  strike  price  minus  the  cap 
interval  for  a  put]  has  been  reached,  the 
option  is  exercised  automatically.  The 
option  writer's  maximum  potential 
liability  is  the  amount  of  the  cap 
interval,  and,  conversely,  the  option 
holder's  maximum  gain  is  the  amount  of 
the  cap  interval.  Thus,  capped  options    . 
permit  investors  to  participate  in  the 
options  market  at  a  known  and  limited 
cost.  By  limiting  some  of  the  risks 
associated  with  spread  positions  in 
American-style  and  European-style 
options,  capped  options  likely  will  make 
the  options  markets  more  attractive  to  a 
broader  range  of  investors.  In  addition, 
the  Commission  notes  that  capped 
options,  which  are  the  equivalent  of 
vertical  bull  and  bear  spreads  traded  as 
a  single  security,  likely  will  benefit 
investors  by  providing  them  with  a  more 
efficient  and  cost  effective  method  of 
executing  spread  transactions. 

The  Commission  also  finds  that  the 
specific  rules  proposed  by  the  Amex  to 
accommodate  capped  options  are 


*  See  Secnritie*  Exchan^B  Act  RelesK  No.  2SaB5 
(October  28. 1991)  (order  approving  File  No.  SR- 
CBOE-41-24). 

'  15  U.&C  78f(bMS)  (1984). 

•  In  conjunction  with  the  Amex's  approvBl  order 
for  capped  options.  It»e  CommiMion  al»o  approved 
for  distribution  a  wpplement  to  the  Optiona 
Disclo»ura  Document  entitled  Characterittics  and 
Riakt  of  Standnrdized  Options  that  describes  the 
characleristica  and  risk*  of  trading  in  capped 
options.  This  supplement  most  be  provided  to 
investors  ta  capped  options  before  their  accounts 
are  approved  for  transactions  in  capped  options  or 
their  orders  for  capped  options  are  accepted.  See 
Securities  Exchange  Act  Release  No.  29eMI  (October 
23. 1981). 
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consistent  with  the  Act.*  Specifically, 
the  Commission  believes  it  is  reasonable 
for  the  Exchange  to  set  a  cap  interval  of 
20  in  that  the  cap  price  is  placed 
sufficiently  far  from  the  exercise  price 
so  that  the  capped  options  will  not  be 
exercised  automatically  on  a  frequent 
basis.'" 

In  addition,  the  Commission  believes 
that  the  Exchange's  prt^osal  to  bring  up 
new  at-the-money  series  of  capped 
options  every  other  month  and  after 
significant  market  moves  is  consistent 
with  the  Act  because  it  will  not  result  in 
a  proliferation  of  options  series.  The 
Commission  also  finds  that  it  is 
consistent  with  the  Act  to  exclude 
capped  options  from  exercise  limit 
calculations  because  holders  of  capped 
options  have  no  control  over  when  Uieir 
positions  will  be  exercised  except  on 
the  last  business  day  before  expiration 
of  the  options.  Moreover,  the 
Commission  notes  that  capped  options 
are  not  excluded  from  position  limit 
calculations,  in  that  capped  options  are 
aggregated  with  non-capped  index 
options  for  position  limit  purposes. 

Finally,  the  Commission  believes  that 
the  proposed  margin  treatment  for 
capped  options  in  cash  and  margin 
accounts  is  consistent  with  the  Act. 
Specifically,  the  Commission  beheves 
that  it  is  consistent  with  the  Act  to 
permit  short  capped  options  positions  in 
a  cash  account  so  long  as  the  maximum 
exposure  (the  difference  between  the 
exercise  price  and  the  cap  price  times 
the  index  multiplier)  is  deposited. '  ■  This 
position  is  the  equivalent  of  a 
completely  covered  position,  because 
the  maximum  risk  of  loss  is  already  on 
deposit.  In  addition,  the  Commission 
believes  the  proposed  margin 
requirements  for  capped  options 
positions  maintained  in  margin  accounts 
are  consistent  with  the  Act  because  they 
are  virtually  identical  to  the  margin 


*  The  Coimntssion  rtotes  that  Amex  Rule  900C  as 
amended,  definca  capped-styia  options  and  capped- 
style  slock  index  options.  Because  the  current 
Exchange  proposal  is  limited  to  capped  options  on 
domestic  broad-based  sfodi  indexes,  should  the 
Amex  decide  to  list  capped  options  on  a  foreign 
broad-based  slock  Index,  a  narrow-based  slock 
Index,  or  an  individual  security,  then  the 
Commission  believes  an  Excfiange  rule  filing  made 
pursoanl  !•  section  19(b)  of  the  Ad  wouM  be 
nacMMiy. 

"  The  Commission  notes  that  a  niie  ISUn( 
pursuant  to  section  10(b)  of  the  Act  would  be 
necessary  if  the  Amex  decided  to  change  the 
present  cap  interval. 

' '  The  Commission  notes  that  in  connection  with 
iU  prapoeaL  the  CBOE  rw:«ived  a  letter  from  the 
staff  of  the  Board  of  (Governors  of  the  PMeral 
ReMTve  Board  ("FRF  )  that  concurs  with  this 
Iraalaaal  of  capped  optiona.  See  letter  from  Lava 
Homar.  SacaMes  Credit  O0icer.  Divinon  of 
Banking  Sti|wrviak>ii  and  Regutatlon.  FRB.  to  Diaas 
M.  Maltey.  Superrtsor.  DcpartoMnt  of  Financial 
Compliance.  CBOE.  dated  October  11. 1991. 


requirements  for  short  stock  index 
options  positions  in  non-capped  stock 
index  options  held  in  margin  accounts, 
except  for  the  fact  that  a  limit  equal  to 
the  maximum  exposure  to  the  opUon 
writer  is  placed  on  the  margin 
requirement.  It  is  reasonable  to  limit  the 
margin  in  this  fashion  because,  if  the 
limit  is  invoked,  the  margin  covers  100% 
of  the  exposure  to  the  writer  and  no 
additional  margin  calls  need  be  made. 

Lastly,  the  Commission  believes  that 
the  automatic  exercise  feature  of  capped 
options  necessitates  that  when  the 
Amex  lists  capped  options  on  a  specific 
index,  the  Amex  ensure  that  the 
exercise  settlement  value  for  the  index 
is  accurate  at  all  times.  An  erroneous 
exercise  settlement  value  could 
conceivably  result  in  the  unwarranted 
automatic  exercise  of  capped  options 
and  the  irreversible  elimination  of  an 
options  position.  Accordingly,  in  this 
regard,  the  Commission  notes  that  the 
Amex  has  developed  procedures  to 
identify  and  correct  any  inaccurate 
exercise  settlement  values  before  they 
are  transmitted  to  the  Options  Clearing 
Corporation  for  clearance  and 
settlement  purposes.'* 

The  Commission  finds  good  cause  for 
approving  the  Amex's  proposal  to  list 
capped  options  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register 
because  the  Exchange's  proposal  is 
substantially  the  same  as  the  CBOE's 
proposal  to  list  capped  options,  which 
was  subject  to  the  full  notice  and 
comment  period.  As  noted  above,  the 
Commission  received  no  adverse 
comments  on  the  Amex's  proposal 
during  the  21 -day  comment  period 
Likewise,  the  Commission  received  no 
adverse  comments  on  the  CBOE's 
proposal  and  the  Commission  does  not 
find  any  different  regulatory  issues 
arising  from  the  Amex's  proposal.  Thus, 
the  Commission  believes  it  is 
appropriate  to  approve  the  proposed 
rule  change  on  an  accelerated  basis  in 
order  to  facilitate  competition  between 
the  exchanges  for  product  services, 
which,  in  turn,  should  benefit  public 
investors.  The  Commission  believes, 
therefore,  that  good  cause  exists  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

IV.  Sotkitatkn  of  Comments 

With  respect  to  the  amendments  to 
the  Amex's  proposal,  interested  persons 
are  invited  to  submit  written  data,  views 
and  arguments  concerning  the  foregoing. 


■ '  See  tetter  from  Ellen  T.  Kander.  Special 
Counsel,  Options  Division.  Amex.  to  Thomu  Clra, 
Branch  Chief.  Options  Regulation.  SEC.  dated 
October  2&  ISBl. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  the  respect 
to  the  proposed  rule  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washingtoa  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1991. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change  (SR-Amex-01-24| 
is  approved. 

For  the  Coromiaeioii.  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority.'* 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

(PR  Doc.  91-27837  Filed  11-19-91:8:45  ara| 

BUXINO  coot  M1IM>t-M 


[Release  No.  34-29935;  Rle  No.  SR- 
CBOE-91-35] 

Setf-Regulatory  Organtzattons;  FHIng 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Cxctiange, 
Inc.  Relating  to  the  Extension  of  tt>e 
Modified  Trading  System  Pilot 
Program 

November  13, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  October  7, 1991.  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


» IS  U.S£.  78a(b)  (2)  (isas). 
>•  17  CFR  200.3».^a)  (12)  (ISiOt. 
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I.  Self-Regulatory  Organizatioa's 
Statement  of  the  Tenn  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  hereby  requests  an 
extension  of  CBOE  Rule  8.80.  which 
establishes  a  Modified  Trading  System 
("MTS")  pilot  program,  for  an  additional 
two  years,  until  September  22. 1993.' 

The  text  of  the  proposed  rules  change 
is  available  at  the  OfTice  of  the 
Secretary.  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  it  filing  with  the  Commission  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
CBOE  has  prepared  summaries,  set  for 
in  sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1 )  Purpose 

The  CBOE  submitted  this  proposal  to 
obtain  authorization  from  the 
Commission  to  extend  its  MTS  pilot 
program  until  September  22, 1993.  The 
MTS  pilot  program  initially  was 
approved  by  the  Commission  in 
September  1967.*  The  Exchange's  MTS 
pilot  program  permits  the  CBOE  to 
assign  a  Designated  Primary  Market 
Maker  ("DPM")  for  options  classes. 
Under  the  existing  pilot  program, 
members  appointed  as  DPMs  assume 
responsibilities  and  acquire  rights  in 
their  appointed  options  classes  beyond 
the  obligations  and  rights  of  other 
market  makers  that  trade  in  the  same 
options  class.  Specifically,  in  addition  to 
the  normal  obligations  of  a  market 
maker,  the  DPM  assumes  additional 
obligations  designed  to  strengthen  the 
market  making  in  the  designated  options 
class  such  as  (1)  assuring  that 
disseminated  market  quotations  are 
accurate:  (2)  being  present  at  the  trading 


■  The  CBOE  originally  requested  thai  the 
CommiMion  extend  the  pilot  program  until  such 
time  a>  the  Commission  approved  the  Exchange's 
MTS  on  a  permanent  basis.  On  October  Zl.  1991.  the 
CBOE  submitted  Amendment  No.  1  to  its  proposal 
lo  request  an  extension  of  the  pilot  program  for  a 
apecified  period  of  lime,  until  September  22. 1983. 

'  See  Securities  Exchange  Act  Release  No.  24934 
(September  22. 19S7),  S2  FR  36122. 


post  throughout  every  business  day:  (3) 
resolving  trading  disputes,  subject  to 
Floor  Official  review:  and  (4) 
participating  at  all  times  in  any 
automated  execution  system  which  may 
be  open  in  appointed  options  classes. 

The  Exchange  represents  that  its  MTS 
pilot  program  has  operated  successfully 
at  the  CBOE  since  its  inception. 
Furthermore,  the  Exchange  represents 
that  it  intends  to  submit  a  proposal  for 
permanent  approval  of  the  MTS  pilot  in 
the  near  future. 

In  addition  to  requesting  that  the  pilot 
program  be  extended,  the  CBOE 
proposes  some  clarifying,  non- 
substantive amendments  to  Rule  8.80. 
Specifically,  the  CBOE  proposes  that  the 
name  of  the  Exchange  committee 
responsible  for  administering  the  MTS 
program  be  designated  as  the  "MTS 
Appointments  Committee"  or  "MTS 
Committee"  rather  than  the  "DPM 
Appointment  Committee"  as  originally 
set  forth  in  the  Rule.  The  CBOE  does  not 
propose  any  changes  to  the  composition, 
functions  or  procedures  of  this 
Committee. 

(2)  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  section 
6(b)(5)  in  particular,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
^f embers,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  to  extend  the  MTS 
pilot  program  for  an  additional  two 
years  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 


6(b)(5)  thereunder.'  Specifically,  the 
Commission  concludes  that  the  CBOE 
proposal  to  extend  the  pilot  will 
contribute  to  the  protection  of  investors 
and  to  the  Exchange's  ability  to  provide 
fair  and  orderly  markets  ir  new  options 
products  for  the  reasons  aiticulated  in 
the  order  originally  approving  MTS.* 
The  Commission  has  received  no 
indication  that  the  pilot  is  operating 
other  than  as  originally  intended.  The 
Commission  notes,  however  that  before 
the  pilot  program  can  be  approved  on  a 
permanent  basis,  or  extended  again  on  a 
pilot  basis,  the  CBOE  must  provide  the 
Commission  with  a  report  on  the 
operation  of  the  pilot  program  no  lattr 
than  March  2Z  1993.» 

Specifically,  before  receiving 
permanent  approval  or  a  further 
extension  of  the  pilot  program,  the 
CBOE  must  submit  a  pilot  program 
report  that  addresses:  (1)  Whelhi^r  there 
have  been  any  complaints  regarding  the 
operation  of  the  pilot:  (2)  whether  the 
CBOE  has  taken  any  disciplinary  or 
performance  action  against  any  member 
due  to  the  operation  of  the  pilot;  (3)  the 
number  of  DPM's  involved  in  the  pilot: 
(4)  the  extent  to  which  the  pilot  has  been 
used  on  the  CBOE;  (5)  whether  the 
CBOE  has  terminated  or  replaced  a 
DPM  and  the  reasons  therefore;  (6)  the 
impact  of  the  pilot  on  the  bid/ask 
spreads,  depth  and  continuity  in  CBC'E 
options  markets:  and  (7)  whether  the 
CBOE  has  taken  any  action  or  there 
have  been  any  complaints  against  DPMs 
or  associated  broker-dealers  relating  to 
improper  activity  as  a  result  of  DPM 
affiliations  with  upstairs  firms. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  dale  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  permit 
the  uninterrupted  continuation  of  the 
MTS  pilot.  In  addition,  the  CBOE  has 
indicated  that  there  have  been  no 
problems  associated  with  the  operation 
of  the  MTS  and  the  Commission  has  not 
received  any  adverse  comments 
concerning  the  Exchange's  pilot 
program.  Accordingly,  the  Commission 
believes  good  cause  exists  to  approve 
the  extension  of  the  pilot  program  on  an 
accelerated  basis. 


»  15  U.S.C.  78f|bM5)  (1962). 

*  See  note  2.  supra. 

•  The  Commission  similarly  has  required  that  the 
Pacific  slock  Exchange.  Inc.  ( "PSE")  Tile  a  pilot 
report  on  the  operation  of  its  1-ead  Market  Maker 
("lAfM")  pilot  program  before  the  Commission  will 
consider  permanent  approval,  or  a  further  extension 
of  the  PSE's  LM.M  pilot  program.  See  Securities 
Exchange  Act  Release  No.  29475  (|uly  23. 1991).  SO 
FR  36183. 


Federal  Register  /  Vol.  56.  No.  224  /  Wednesday,  November  20,  1991  /  NoJces 58S97 


IV.  SoUdUtioB  of  Commeiits    ' 

Interested  persons  are  invited  to 
submit  ivritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVf., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
ail  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  aD  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  oRice  of  the  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1991. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  (SR-CBOE-91-35) 
is  approved,  and  accordingly,  that  the 
CBOE's  MTS  pilot  program  is  extended 
until  September  22, 1993. 

For  the  Commission,  by  th«  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. 

Margaret  H.  McForiand, 

Deputy  Secretary. 

[FR  Doc.  91-27838  Filed  11-19-91: 8:45  am] 

KLUNO  coot  tSIKOI-M 


(Release  No.  34-2M33:  File  No.  SR-NASD- 
91-S4] 

Self-ReguMory  Organteationa;  Filing 
of  Proposed  Rule  Change  by  National 
Aasoclatlon  of  Securttiea  Dealers,  Inc. 
Relating  to  the  DepoeH  of 
Adjournment  Fees  in  Artiltration 
Proceedlnga 

November  13, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  November  1, 1991,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  L  IL  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Sdf-Regulatory  Oiganixatioo'e 
Statemeat  of  the  Tenne  of  Substance  of 
the  Ptopoead  Kule  Change 

The  NASD  is  proposing  to  amend 
section  30  of  the  NASD  Code  of 
Arbitration  Procedure  ("Code")  to 
require  the  deposit  of  adjournment  fees 
with  any  request  for  adjournment 
Propos«(d  new  language  is  in  italics; 
proposed  deletions  are  in  bradcet*. 

Code  of  Arbitration  Procedure 


*1SU.S.a7Bi(bHS)(19a2). 


Adjournments  '. 

Sec.  30  (a)  No  change. 

(b)  Unless  waived  by  the  Director  of 
Arbitration  upon  a  showing  of  financial 
need,  [A]  a  party  requesting  an 
adjournment  after  arbitrators  have  been 
appointed  shall  [,  if  an  adjournment  is 
granted.]  deposit  with  the  request  for  an 
adjournment,  a  fee  [,)  equal  to  the  initial 
deposit  of  hearing  session  fees  for  the 
first  adjournment  and  twice  the  initial 
deposit  of  hearing  session  fees,  not  to 
exceed  $1,000.  for  a  second  or 
subsequent  adjournment  requested  by 
the  party.  If  the  adjournment  is  not 
granted,  the  deposit  shall  be  refunded.  If 
the  adjournment  is  granted,  [T]the 
arbitrator(s)  (may  waive  the  deposit  of 
this  fee  or  in  their  award]  may  direct  the 
return  of  the  adjournment  fee. 

(c)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Baste  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  section  (A).  (B),  and  [C]  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  amend 
section  30  of  the  Code  to  require  the 
deposit  of  adjournment  fees  with  any 
request  for  adjournment. 

Section  30  permits  the  arbitrators  to 
adjourn  any  arbitration  hearing  on  their 
own  initiative  or  upon  the  request  of  any 
party  to  the  arbitration.  Section  30  also 
requires  the  party  requesting 


adjournment  to  deposit  a  fee  with  the 
NASD  equal  to  the  initial  deposit  of 
hearing  session  fees  for  the  first 
adjournment  and  twice  the  initial 
deposit  of  hearing  session  fees,  not  to 
exceed  $1,000.  for  a  second  or 
subsequent  adjournment  requested  by 
that  party.  The  hearing  session  fees  are 
set  forth  in  sections  43  and  44  of  the 
Code. 

Under  the  current  provisions  of 
section  30  the  party  requesting 
adjournment  is  not  required  to  deposit 
the  applicable  fee  until  the  request  for 
an  adjournment  is  granted  The  NASD 
has  found,  however,  that  once  an 
adjournment  is  granted  there  is  httle  or 
no  pressure  to  pay  the  fee.  In  many 
cases,  after  an  adjournment  is  granted, 
the  requesting  party  does  not  voluntarily 
pay  the  fee  and  the  staff  is  then  forced 
to  pursue  collection  of  the  fee.  The 
proposed  amendment  to  section  30 
would  alleviate  the  collectiofi  burden  on 
the  NASD  by  requiring  the  adjournment 
fee  be  paid  at  the  time  a  request  is 
made. 

The  NASD  is  aware  that  the  proposed 
rule  change  may  impose  a  hardship  on 
some  arbitration  parties.  Therefore,  the 
NASD  is  also  proposing  to  amend 
section  30  to  permit  the  Director  of 
Arbitration  to  waive  the  deposit  fee 
upon  a  showing  of  finandal  hardship. 

Finally,  the  NASD  intends  to  apply 
the  proposed  rule  change  to  all  requests 
for  adjournment  made  after  the  date  of 
the  e^ectiveness  of  the  rule  change. 
Because  the  rule  change  does  not 
impose  any  additional  or  different  fees 
on  the  parties  to  an  arbitration 
proceeding,  the  NASD  does  not  beUeve 
that  application  of  the  rule  change  to 
pending  actions  will  impose  any  undue 
burden.  The  rule  change  merely  changes 
the  timing  of  the  collection  of  a  fee 
which  is  already  imposed  under  the 
Code. 

The  NASD  believe*  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  in  that  the  NASD's  arbitration 
program  provides  a  means  for  securitiee 
customers  to  seek  redress  for  financial 
harm  resulting  from  the  unjust 
inequitable  or  fraudulent  practices  of 
member  firms  and  their  associated 
persons.  The  proposed  amendment 
enhances  the  NAlSD's  ability  to  recover 
the  costs  associated  with  maintaining  its 
arbitration  program. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  NASD  will  make  the  proposed 
rule  change  effective  within  45  days  of 
Commission  approval. 

IV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conmiission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11. 1991. 

For  the  Commission,  by  the  Division  of 
Markei  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 
IFR  Doc.  91-27839  Filed  11-19-91;  8:45  am) 
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(ftoiMM  No.  34-2M30;  File  Na  SR-PSE- 
91-30 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
ttie  Pacific  Stock  Exchange,  Inc., 
Relating  to  the  Extension  of  the 
Options  Trading  Crowd  Performance 
Evaluation  Program 

November  12, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  October  17. 1991.  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  seeks  an  extension  until 
October  1, 1992,  of  its  Options  Trading 
Crowd  Performance  Evaluation  pilot 
program.*  Under  the  pilot  program,  the 
Options  Listings  Committee 
("Committee")  conducts  periodic 
evaluations  of  options  trading  crowds  to 
determine  whether  they  have  fulfilled 
performance  standards  relating  to 
quality  of  markets,  competition  among 
market  makers,  observance  of  ethical 
standards,  and  administrative  factors.  In 
making  its  evaluations,  the  Committee 
may  consider  any  relevant  information, 
including  the  results  of  a  trading  crowd 
evaluation  questionnaire,  trading  data, 
reports  filed  with  the  Exchange  (i.e., 
Order  Book  Official  Unusual  Activity 
Reports),  and  the  regulatory  history  of 
the  members  in  the  crowd.  As  part  of 
the  program,  the  Committee  distributes 
trading  crowd  evaluation  questionnaires 
to  every  member  firm  on  the  floor  that 
has  at  least  one  floor  broker  in  a  trading 
crowd  and  that  receives  order  flow  from 
outside  the  floor.  Floor  brokers 
approved  by  the  Committee  complete 
the  questionnaires.  Trading  crowds 
rated  in  the  bottom  10%  of  the  aggregate 
results  of  overall  evaluation  scores  are 
presumed  to  have  failed  to  meet 
minimum  performance  standards.  The 
Committee  may  call  an  informal  meeting 


'  On  April  22. 1968.  the  Comniission  approved  the 
PSE'i  Optioni  Trading  Crowd  Performance 
Evaluation  program  on  a  two-year  pilot  batii.  See 
Securitiei  Exchange  Act  Release  No.  25611  (April 
22, 1988).  53  FR  15325  (order  approving  SR-PSE-67- 

m 


or  conduct  a  formal  hearing  with  a 
trading  crowd  for  failure  to  meet 
minimum  performance  standards.  At  the 
formal  hearing,  rights  of  confrontation 
and  rights  to  counsel  apply.  Based  on 
the  information  adduced  at  the  formal 
hearing,  the  Committee  has  the  authority 
to  take  action  against  a  trading  crowd  or 
individual  market  makers  in  the  crowd, 
such  as  a  restriction  on  the  allocation  of 
new  options  classes  or  a  reallocation  of 
existing  options  classes.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Compliance  Department  of  the  PSE  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule- 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  implemented  its  Options 
Trading  Crowd  Performance  Evaluation 
pilot  program  in  April  1988.  The  PSE 
represents  that  the  pilot  program's 
evaluations  have  enhanced  the  quality 
of  the  markets  provided  by  PSE  market 
makers.  However,  the  Exchange 
believes  that  additional  time  is 
warranted  to  fully  evaluate  the  merits  of 
the  program  due  to  several  factors,  and, 
accordingly,  requests  a  one  year 
extension  of  the  pilot  program  through 
October  1, 1992. 

The  PSE  notes,  first,  that  as  a  result  of 
the  multiple  trading  environment,  the 
trading  crowd  evaluations  play  a  vital 
role  in  the  PSE's  determinations  to 
allocate  the  reallocate  options  issues. 
As  such,  the  frading  crowd  performance 
evaluations  serve  to  ensure  that  the 
investing  public  is  being  afforded 
competitive  markets.  Second,  because  ot 
the  changing  trading  environment  [i.e., 
the  recent  lowering  of  options  listing 
standards),  the  criteria  of  the 
evaluations  are  being  adjusted  to  reflect 
as  accurately  as  possible  the  true 
market  place.  The  PSE  believes  the 
extension  of  the  current  pilot  is 
necessary  while  the  adjustments  are 
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being  developed.  In  addition,  the  PSE 
notes  that  the  pilot  program  contributes 
to  the  maintenance  of  good  options 
markets  at  the  PSE.  thereby  aiding  the 
Exchange  in  maintaining  its 
■  competitiveness. 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  seeks  to 
improve  the  Exchange's  markets,  to 
promote  just  and  equitable  principles  of 
trade  and  to  a^ord  protection  to  the 
investing  public. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  e^ectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  to  extend  the  pilot 
program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regualtions  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section  6 
thereunder,*  Specifically,  the 
Commission  finds  that  the  extension  of 
the  pilot  is  consistent  with  the  Act 
based  on  the  PSE's  representations  that 
the  trading  crowd  evaluations  play  a 
vital  role  in  the  allocation  and 
reallocation  of  options  issues,  that  the 
evaluations  help  the  Exchange  provide  a 
competitive  market,  and  that,  in  light  of 
the  changing  trading  environment,  the 
Exchange  is  adjusting  the  evaluation 
criteria  in  order  to  reflect  the  markei  as 
accurately  as  possible. 

Consistent  with  its  original  approval 
of  the  pilot  program,  the  Commission 
also  believes  that  the  program  should 
further  the  PSE's  ability  to  ensure  liquid 
and  continuous  markets  for  options 
traded  on  its  floor  by  permitting  it  to 
enforce  more  effectively  the  obligations 
imposed  on  the  PSE's  market  makers.  In 
particular,  responses  to  the  trading 
crowd  evaluation  questionnaire  should 
enable  the  PSE  to  determine  whether 
market  makers  are  making  continuous. 


»  15  U.S.C.  78f(b)(5)  (1962). 


two-sided  markets  in  all  option  series 
for  each  option  class  located  at  a  trading 
station  and  whether  deep  and  liquid 
markets  are  provided  as  a  result  of 
competition  among  market  makers.  The 
Commission  further  believes  that  the 
proposal  should  protect  investors  and 
the  public  interest  by  setting  minimum 
standards  of  market  maker  performance 
and  that  the  implementation  of  more 
stringent,  formalized /narket  maker 
standards  will  enhance  the  integrity  of 
the  PSE's  options  markets  and 
contribute  to  investor  confidence. 

Before  the  Commission  approves  the 
pilot  program  on  a  permanent  basis, 
however,  the  PSE  must  provide  the 
Commission  with  a  report  assessing  the 
effectiveness  of  the  pilot  program,  any 
problems  associated  with  its 
implementation,  and  any  proposed 
modification  to  the  program  and  the 
reasons  for  them.  The  Commission 
expects  that  this  report  will  describe:  (1) 
Whether  the  pilot  program  has  improved 
the  performance  of  the  PSE's  market 
makers,  as  determined  by  the  trading 
crowd  evaluation  questionnaires  and 
other  relevant  data;  (2)  the  number  of 
market  makers  and  trading  crowds  that 
fall  below  acceptable  performance 
levels;  (3)  the  number  of  informal 
meetings  and  formal  hearings 
commenced  pursuant  to  the  program;  (4) 
the  results  of  any  remedial  actions 
effected  pursuant  to  the  program;  (5)  a 
list  of  options  reallocated  due  to 
substandard  performance  and  the 
market  makers  involved;  and  (6)  the 
accuracy  and  usefulness  of  the 
questionnaire  as  a  means  of  evaluating 
trading  crowd  performance. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  permit 
the  uninterrupted  continuation  of  the 
pilot  program.  In  addition,  because  there 
have  been  no  adverse  comments 
concerning  the  pilot  program  since  its 
implementation  and  because  of  the 
importance  of  maintaining  the  quality 
and  efficiency  of  the  PSE's  options 
markets,  the  Commission  believes  it  is 
consistent  with  the  Act  to  approve  the 
extension  of  the  pilot  program  on  an 
accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 


all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1991, 
//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-PSE-91-30)  to 
extend  the  Options  Trading  Crowd 
Evaluation  pilot  program  until  October 
1, 1992,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  91-27840  Filed  11-19-61:  8:45  am) 

BtUMQ  COOf  SOIO-ei-H 


[File  No.  1-9185] 

Issuer  Delisting;  AppUcaUon  to 
Withdraw  From  Listing  and 
Registration;  (Choice  Drug  Systems, 
Inc^  Common  Shares,  $.01  Par  Value) 

November  14, 1991. 

Choice  Drug  Systems,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission,  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  12d2-2(d]  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  Boston  Stock, 
Exchange,  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw  its 
Shares  from  listing  on  the  BSE,  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
Common  Shares  on  the  NASDAQ/NMS 
and  the  BSE.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  Common  Shares  and 
believes  that  dual  listing  would 
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fragmeat  tbe  market  for  its  Corunon 
Sluffca.  Additionally,  the  Company 
believes  that  the  NAS0AQ/NV6 
provides  the  Company's  stockholden 
wtlh  a  market  system  that  readily 
accommodates  the  trading  vohime  in  tbe 
Company's  Common  Shares. 

Any  interested  person  may.  on  or 
b^ore  December  6, 1991  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20&4a  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protecbon  of 
investors.  The  Conunission.  based  on 
the  infonnation  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  tbe  matter. 

For  tbe  Conunijsioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

[ooathan  G.  Katx. 

Secretary. 

|FR  Doc.  91-27836  Filed  11-19-91: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noisa  Expoaura  Map  Notice;  Receipt 
of  Noiae  CompatnaOlty  Program  and 
Request  for  Review,  Toledo  Expreaa 
Aifport.  Toledo.  OH 

AQENCV:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARv:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Toledo-Lucas 
County  Port  Authority  for  Toledo 
Express  Airport  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  revie«ving  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Toledo  Express 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  map.  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  May  6. 1992. 
OFrecnvf  date:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  8. 
1901.  The  public  comment  period  ends 
December  23, 1991. 


kTiON  contact: 
Robert  H.  Allen,  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office.  DET-AIX5-670.1,  East  Willow 
Run  Airport.  8820  Beck  Road,  Belleville. 
Michigan  48111.  (313)  487-7296. 
tUPM^MCNTAflV  infonmation:  This 
notice  announces  that  the  FAA  finds 
tfiat  the  noise  exposure  maps  submitted 
for  Toledo  Express  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
November  8, 1991.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  8. 1992.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"],  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  1  of  the  Act  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

Toledo-Lucas  County  Port  Authority 
submitted  to  tbe  FAA  oo  August  23, 1991 
noise  exposure  maps,  descriptions  and 
other  documentatioQ  which  were 
produced  during  the  Airport  Noise 
Compatibility  Planning  (part  150)  Study 
at  Toledo  Express  Airport  frmn 
November  1969  to  August  1991.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(l]  of  the  Act, 
and  that  tbe  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surnnmding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Toledo-Lucas 
County  Port  Authority.  The  specific 


maps  under  consideration  are  1990 
Noise  Exposure  Maps  (existing 
condititms)  and  1996  Noise  Exposure 
Map  (abated  conditions).  They  are 
included  along  with  supporting 
documentation  found  in  tbe  Part  One 
Noise  Exposure  Map  Documentation  of 
the  Part  150  Study  in  the  submission. 
•   The  FAA  has  determined  that  these 
maps  for  Toledo  Express  Airport  are  in 
comphance  with  applicable 
requirements.  This  determination  is 
effective  on  November  8. 1991.  FAA's 
detenninabon  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
fmding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exfwsure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  S  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Toledo 
Express  Airport  also  effective  on 
November  8, 1991.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
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review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  May  6. 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
*  reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  conunerce.  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations; 
Federal  Aviation  Administration,  Great 

Lakes  Region.  2300  East  Devon 

Avenue,  room  269,  Des  Plaines, 

Illinois  60018. 
Federal  Aviation  Administration, 

Detroit  Airports  District  Office,  East 

Willow  Run  Airport,  8820  Beck  Road. 

Belleville,  Michigan  48111. 
Toledo-Lucas  County  Port  Authority, 

One  Maritime  Plaza,  Toledo,  Ohio 

43604. 
Toledo  Express  Airport,  11013  Airport 

Highway,  Swanton,  Ohio  43558. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville.  Michigan,  November  B, 
1991. 

Peter  A.  Serini, 

Manager,  Detroit  Airports  District  Office, 
Great  Lakes  Region. 

[FR  Doc.  91-27875  Filed  11-19-91;  8:45  am) 
atUJNO  COM  4t10-1S-M 


FAA  Approval  of  Nolae  Compatibility 
Program,  San  Antonio  International 
Airport,  San  Antonio,  TX 

aoencv:  Federal  Aviation 
Administration.    ' 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  city  of  San 
Antonio,  Texas,  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  15a  These  findings  are 


made  in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
April  12, 1991.  the  FAA  determined  that 
the  noise  exposure  maps  submitted  by 
the  city  of  San  Antonio,  Texas,  under 
part  150  were  in  compliance  with 
applicable  requirements.  On  October  8, 
1991,  the  Administrator  approved  the 
San  Antonio  International  Airport  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program  were 
approved.  No  program  elements  relating 
to  new  or  revised  flight  procedures  for 
noise  abatement  were  proposed  by  the 
airport  operator. 

EFFECnvB  date:  The  effective  date  of 
the  FAA's  approval  of  the  San  Antonio 
International  Airport  noise  compatibility 
program  is  October  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  C.  Harris,  Texas  Airport 
Development  Office,  ASW-651.  Federal 
Aviation  Administration,  Fort  Worth, 
Texas,  76193-0651,  area  code  817/624- 
5612  (FTS  734-5612).  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  San  Antonio 
International  Airport,  effective  October 
8,1991. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
a^ected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 


provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  trafHc  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  S  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not 
by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
ffnancially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Texas  Airport 
Development  Office  in  Fort  Worth, 
Texas. 

The  city  of  San  Antonio  submitted  to 
the  FAA  on  January  23, 1991,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  h^m  September  1987  through 
December  1990.  The  San  Antonio 
International  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  April  12. 1991.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  April  26, 1991. 

The  San  Antonio  International  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
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implementation  by  airport  management 
from  the  date  of  study  completion 
beyond  th«  year  1993.  It  was  requested 
that  tbe  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  April  IZ,  1991  and  was 
required  by  a  provision  of  tbe  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  11 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  October  8, 1991. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  The 
program  elements  include  establishment 
of  the  position  of  noise  abatement 
officer,  a  noise  abatement  advisory 
committee,  noise  monitoring,  and  a 
noise  complaint  monitoring  program. 
Operational  measures  include  voluntary 
a  Stage  2  aircraft  noise  abatement 
departure  profile,  airfield  signing 
advisory  program,  specified  engine  ron- 
up  locations,  voluntary  increase  in  Stage 
3  fleet  percentages.  Other  off  airport 
administrative  elements  include 
comprehensive  land  use  planning  and 
zoning,  avigation  easements  and 
acoustical  treatment  of  pubHc  buildings, 
and  a  disclosure  ordinance. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  8, 1991. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  tbe 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
hsted  above  and  at  the  administrative 
offices  of  the  city  of  San  Antonio 
Department  of  Aviation. 

iasMrf  bi  Port  Worth.  Texas.  November  4. 

ign. 

G<oiy  P.  Camikf, 

Manager.  7>xaa  Airport  Development  Office. 
(FR  Doc  91-27874  Ptied  11-19-41;  8:45  Bin] 
-tsm 


International  Airport  Las  Vegas, 
Nevada. 


McCarran  IntWfMtional  Airport  MV; 
No«m  of  mtant  To  Rula  on  AppNcaHon 

aqcncy:  Federal  Aviation 
Administration.  DOT. 
ACnofc  ^4otice  of  intent  to  rule  on 
application  to  impose  a  passenger 
facility  charge  (PFC)  at  McCarran 


:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
following  application  to  impose  a  PFC  at 
McCarran  International  Airport  use  at 
McCarran  International  Airport. 

This  application  is  in  addition  to  four 
applications  which  were  the  subject  of 
notice  in  the  Federal  Register  on 
October  29. 1991.  The  PFC  and  its  use  is 
proposed  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990)  (Pub. 
L  101-506)  and  14  CFR  part  ISa 

On  November  12, 1991.  the  FAA 
determined  that  the  application  listed 
above  submitted  by  Clark  County, 
Nevada,  was  substantially  complete 
within  the  requirements  of  1 158.25  of 
part  158.  THe  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  26, 1992. 
DATES:  Comments  must  be  received  on 
or  before  December  23, 1991. 
AOOMESSCS:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  District  Office, 
831  Mitten  Road,  room  210,  Burlingame, 
California  94010-1303. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  N. 
Broadbent.  Director  of  Aviation,  of  the 
Clark  County  Department  of  Aviation  at 
the  following  address:  Clark  County 
Department  of  Aviation,  P.O.  Box  11005, 
Las  Vegas,  Nevada  89111. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  Qark  County  under 
8  158.23  of  part  158. 
FOM  FUPrTMER  INFOmtATION  CONTACT: 
Mr.  Joseph  R.  Rodriquez,  Supervisor, 
Planning/Programming.  Airports  District 
Office.  831  Mitten  Road  room  ZIO. 
Burlingame.  California  94010-1303.  (415) 
876-280S.  The  applications  may  be 
reviewed  in  person  at  this  same 
location. 

SUPnUMNTARY  INFOflMATION:  The 
following  is  a  brief  overview  of  the 
applicatioxL 

Level  of  proposed  PFO  $3.00. 
Proposed  charge  effective  date:  March  1. 

1992. 
Proposed  charge  expiration  date:  March 

1.2022. 
Total  estimated  PFC  re  venue: 

ti.4io.29aooa 

Brief  description  of  proposed  projects: 
912.  Airport  Connector — Tunnel 
Portion. 


913.  Airport  Connector — Southern 
Access  Roadway. 

914.  Airport  Connector — Paradise 
Road  Portion. 

901.  Concourse  C  Expansion — 

Terminal. 
933.  Concourse  C  Expansion — Apron 

Expansion. 

948.  Terminal  Remodel  West  of 
Rotunda. 

928.  Federal  Aviation  Regulations 
(FAR)  Part  150  Program  Update. 

945.  West  Side  Flood  Control  Study. 
927.  Noise  Mitigation  Programs. 

946.  Airfield  Study  and  Environmental 
Assessment. 

949.  Charter/International  Terminal. 

1001.  Land  Acquisition:  West  of 
Fence. 

1002.  Land  Acquisition:  Russell/ 
Bumham  Subdivision. 

1004.  Land  Acquisition:  Runway  IR 

Protection  Zone. 
1006.  Land  Acquisition:  Airport 

Connector — iSouthem  Access 

Roadway  Right-of-Way. 
1010.  Land  Acquisition:  Ldn  75.  Severe 

Aircraft  Noise  Exposure. 

1012.  Land  Acquisition:  Paradise 
Shopping  Center. 

1013.  Land  Acquisition:  Gold  Dust 
Area. 

052.  Bond  Issuance  Costs. 

953.  Debt  Service  Reserve  Funding. 

Availability  of  Appbcation 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above.  In  addition,  any  person 
may,  upon  request,  inspect  the 
application,  notice,  and  other  documents 
germane  to  the  application  at  the  Clark 
County  Department  of  Aviation. 

Issued  in  Hawthorne.  California  on 
November  12, 1991. 
Hsnnui  C  Bliss. 

Manager,  Airports  Division.  Western-Pacific 
Region. 
(FR  Doc  91-27880  Filed  11-19-01:  8:45  an] 
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National  Highway  Traffic  Safaty 
Administration 

[Docket  No.  90-OWCmO  SI 

Notica  of  Rnai  Detormlnatlona  That 
Certain  Nonconforming  Vohlcloa  arc 
Eliglbla  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Final  determinations  that 
certain  nonconforming  vehicles  are 
eligible  for  importation. 


I  This  notice  aimoonoes  Gnal 
determinations  by  the  National  Highway 
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Traffic  Safety  Administration  (NHTSA) 
that  certain  motor  vehicles  that  were  not 
originally  manufactured  to  comply  with 
the  Federal  motor  vehicle  safety 
standards  are  nevertheless  eligible  for 
importation  into  the  United  States 
because  they 

(1)  Are  substantially  similar  to  motor 
vehicles  which  were  originally 
manufactured  and  certified  to  conform 
to  the  Federal  standards  and  were 
imported  into  and  sold  in  the  United 
States,  and 

(2)  Are  capable  of  being  readily 
modified  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

A  notice  of  tentative  determinations 
on  these  vehicles  was  published  on 
April  25. 1990. 

DATES:  The  determinations  are  effective 
upon  publication  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NifTSA  (202-366-5306). 
SUPPt^MENTARY  INFORMATKMI:  In  order 
that  the  public  fully  understand  the  final 
determinations  of  this  notice,  NHTSA 
refers  the  reader  to  the  full  discussion 
that  was  provided  in  the  notice  of 
tentative  determinations  published  on 
April  25, 1990  (55  FR  17518)  and  in  the 
first  notice  of  final  determinations 
published  on  November  13. 1990  (55  FR 
47418). 

Background 

On  April  25. 1990,  NHTSA  published 
tentative  determinations  of  eligibility 
with  respect  to  certain  motor  vehicles 
that  were  not  certified  by  their  original 
manufacturers  under  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  15  U.S.C  1381  et  seq.  ("the 
Act"),  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
These  vehicles  included  certain 
nonconforming  passenger  cars 
manufactured  in  Great  Britain, 
Germany,  Italy,  and  Japan,  which  were 
substantially  similar  to  conforming 
counterparts  manufactured  and  certified 
for  sale  in  the  United  States  and  which 
had  been  the  subject  of  sufficient 
demonstrations  of  conformance  since 

1987  to  justify  release  of  the 
performance  bond  under  which  they 
entered  the  United  States. 

In  identifying  those  vehicles,  NHTSA 
first  chose  the  most  frequently  imported 
models  and  model  years  of  foreign 
motor  vehicles  not  originally 
manufactured  to  conform  to  the  U.S. 
standards  that  were  admitted  during 

1988  and  198&  The  agency  then  decided 
that  if  at  least  10  model  and  model  years 
of  a  particular  vehicle  had  been 
imported  in  those  years,  and  comphance 
work  on  the  vehicle  was  found 


satisfactory,  a  basis  exists  upon  which  a 
tentative  determination  could  be  made 
that  the  vehicle  was  readily  capable  of 
conformance.  The  agency  identified 
almost  500  imported  nonconformirtg 
passenger  cars  that  met  these 
qualifications.  These  included  106 
manufactured  by  BMW,  5  by  Ferrari.  15 
by  Jaguar,  3  by  Mazda,  279  by 
Mercedes-Benz,  10  by  Nissan,  51  by 
Porsche.  10  by  Rolls-Royce,  and  12  by 
Toyota.  A  complete  listing  of  these 
vehicles,  by  make,  model,  and  model 
year,  appears  in  an  Annex  to  the  Notice 
of  Tentative  Determinations  at  55.  FR 
17522-23. 

On  November  13. 1990.  NHTSA 
published  a  Notice  of  Final 
Determinations  (55  FR  47418)  identifying 
172  of  these  nonconforming  passenger 
cars  as  eligible  for  importation  into  the 
United  States.  Those  determinations 
were  based  on  the  finding  that  each  of 
the  covered  vehicles  is  substantially 
similar  to  a  car  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  section 
114  of  the  Act.  and  of  the  same  model 
year,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
Of  the  models  for  which  final 
determinations  were  made,  59  were 
manufactured  by  BMW,  4  by  Ferrari,  2 
by  Jaguar,  1  by  Mazda,  83  by  Mercedes- 
Benz,  19  by  Porsche.  1  by  Rolls-Royce, 
and  3  by  Toyota.  A  complete  listing  of 
these  vehicles,  by  make,  model,  and 
model  year,  appears  in  an  Annex  to  the 
Notice  of  Final  Determinations  at  55  FR 
47421-22. 

Since  publishing  the  November  1990 
notice,  NHTSA  has  continued  to  review 
manufacturers'  records  of  vehicles 
certified  for  sale  in  this  country  and  its 
enforcement  files  to  identify,  among  the 
vehicles  that  it  had  tentatively 
determined  to  be  eligible  for 
importation,  those  for  which  it  has 
received  a  sufficient  number  of 
acceptable  compliance  statements  to 
permit  a  final  determination  of  such 
eligibihty  to  be  made.  On  the  basis  of 
that  review,  the  agency  has  made  fmal 
determinations  that  an  additional  95 
models  of  passenger  cars  for  which  it 
previously  made  tentative 
determinations  are  eligible  for 
importation  into  this  country.  Of  those 
models,  37  are  manufactured  by  BMW,  3 
by  Jaguar.  1  by  Mazda,  47  by  Mercedes 
Benz,  4  by  Nissan,  and  3  by  Porsche.  A 
complete  listing  of  these  vehicles,  by 
make,  model,  and  model  year,  appears 
in  Annex  A  to  this  notice. 

Additionally.  NHTSA  has  identified 
certain  corrections  that  must  be  made  to 
the  list  of  vehicles  for  which  it  had 
previously  made  final  determinations  of 


eligibility  for  importation,  as  found  In 
Annex  A  to  the  November  13, 1990 
Notice  of  Final  Determinations  at  55  FR 
47421-22.  The  first  of  those  corrections 
requires  the  deletion  of  Mercedes  Benz 
model  280S.  model  number  lie.02a 
model  year  1975  through  1980.  which 
appears  on  the  final  determination  hst 
under  VSA  #51.  This  vehicle  must  be 
deleted  from  the  final  determination  list 
because  it  was  manufactured  only  for 
the  U.S.  market,  and  therefore 
conformed,  and  was  certified  as 
conforming,  with  Federal  standards  at 
the  time  of  importation.  Additionally, 
the  entries  for  certain  other  vehicles  on 
the  final  determination  list  must  be 
corrected  to  eliminate  typographical 
errors  that  appeared  in  that  list  when  it 
was  first  published.  These  entries,  as 
corrected,  appear  in  Annex  B  to  this 
notice. 

Importation  Code  Numbers  for  Eligible 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  Form  HS-7 
accompanying  entry  the  appropriate 
"VSA  #"  indicating  that  the  vehicle  is 
eligible  for  entry.  VSA  numbers  for  the 
vehicles  that  are  covered  by  this  notice 
appear  in  the  first  column  of  the  final 
determination  list  in  Annex  A. 

rees 

Section  108(c)(3)(A)(iii)  requires 
registered  importers  to  pay  such  fees  as 
NHTSA  reasonably  establishes  to  cover 
its  cost  in  making  determinations  under 
subsection  (i)(I)  on  its  own  initiative 
that  motor  vehicles  are  eligible  for 
importation.  Pursuant  to  implementing 
regulations  found  at  49  CFR  594.8, 
NHTSA  assesses  a  fee  of  $156  upon 
each  registered  importer  who  submits  a 
statement  of  conformity  for  a  vehicle 
covered  by  an  eligibility  determination 
made  on  NHTSA's  own  initiative. 

Theft  Prevention  Standard  Reminder 

Some  of  the  passenger  cars  covered 
by  this  notice  of  Final  Determinations 
are  included  in  car  lines  subject  to  the 
requirements  of  49  CFR  part  541,  Federal 
Motor  Vehicle  Theft  Prevention 
Standard.  Under  the  standard,  certain 
vehicle  parts  must  be  marked  before  the 
vehicle  can  enter  the  United  States. 
Unlike  its  authority  with  respect  to  the 
Federal  motor  vehicle  safety  and 
bumper  standards,  NHTSA  has  no 
authority  to  allow  post-entry 
conformance  of  passenger  cars  subject 
to  the  theft  prevention  standard. 
Accordingly,  the  agency  wishes  to 
advise  importers  who  may  be  interested 
in  importing  a  passenger  car  covered  by 


58604 
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this  determination  to  refer  to  appendix 
A  of  part  541  to  see  whether  the  car 
appears  on  the  list,  and,  if  it  does,  to 
ensure  that  the  parts  specified  are 
marked  appropriately  and  that  the 
required  certification  label  is  attached 
before  the  car  is  offered  for  entry. 

Final  Determinations 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  each  of  the  passenger  cars  listed  in 
Annex  A  is  substantially  similar  to  a 
passenger  car  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  section 
114  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act.  and  of  the  same 
model  year,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

(15  U.S.C  1397|c)(3)(A){i)lI)  and 
1397(c)(3)(C)(iii]:  49  CFR  593.8:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Dated:  November  13. 1991. 
Fraderidc  H.  Gnibbe, 
Deputy  Administrator. 

Annex  A.— Nonconforming  Motor  Ve- 

HICl^S  EUGIBLE  for  ENTRY  INTO  THE 

U.S. 


VSA 
No. 

Modettyp« 

Model  year 

BMW 

12 
16 

18 

19 

30CSi  and  3.0CSiA... 
320,  3201.  and  320iA 

633CS«and 
633CSiA. 

733iand733iA 

1972  through  1974. 
1976  and  1984 
thrcKigh  1985. 
1977. 

1977. 

20 

528i  and  528iA 

1982  through  1964. 
1981,  1982  and 

23 

318i  and  318«A 

27 

28 
30 

66 

67 

635.  635CSI.  and 

635CSiA. 
735,  735«.  and  735iA.. 
325,  325i,  325<A. 

and3?SF 

316 „ _... 

323i 

1986. 

1979  through  1984. 

1980  through  1984. 
1985  and  1986. 

1978  through  1982, 
1978  through  1985. 

1978  through  1980. 
1982  and  1983. 

1979  1980  and 

68 

520  wid  520i 

66 

525«id525i 

70 

728ar«1728i 

1982. 
1977  through  1985. 

1979  through  1980. 

1980  through  1984. 
1980  through  1986. 

71 
72 
73 

730,  7301.  mr6  T3l»K.. 

732i _ 

745* 

Ja»«r 

40 

ILIS 

1960 

41 

XM    

1985  and  1986. 

mum 

42 

RX7 

^9n. 

VSA 
No. 


Modal  type 


Modaiyaw 


44 

280  StC 

107.022 

1975  and  1977 

1981. 

350  SLC 

107.023 

1972  through 
1979. 

300  SL 

107.041 

1988  through 
1988. 

280  SL 

107.042 

1988,  1970, 

1975,  1976, 

and  1978 

through 

1985. 

350  SL 

107.043 

1971  through 
1973,  and 
1978. 

380  SL 

107.045 
107.046 

1980. 

500  SL _ 

1980,  1962. 

1984,  and 

1985. 

420  SL 

107.047 
115.015 

1966. 

50 

200 

1976. 

51 

280  S _.._. 

118.020 

1973  and 
1974. 

280  se -. 

116.024 

1972  through 
1960. 

280  SEL 

116.025 

1978  through 
1980. 

350  SE 

116.028 

1973  through 
1980. 

350  SEL 

118.029 

1976  and 

1979. 

52 

200 

123.020 

1976  through 
1980. 

230 

123.023 
123  026 

1978. 

250 

1976  through 
1983. 

280 

123.030 
123.033 
123.043 

1976. 

280  E 

1976. 

230  C 

1978  through 
1960. 

280  C£ 

123.053 
123.120 

1977. 

200  D 

1980  through 
1982. 

300  D 

123.130 
123.220 

1978. 

^uo 

1979  through 
1985. 

230  CE 

123.243 

1980  through 
1984. 

53 

280  S 

126.021 

1980  through 
1983. 

280  SE 

126.022 

1980  through 
1965. 

280  SEL 

126.023 

1980  through 

1985. 

300  SE 

126.024 

1986  and 

1987. 

300  SEL 

126.025 

1986. 

380  SE 

126  032 

1980  through 

1983. 

380  SEL 

126.033 

1980. 

420  SE 

126.034 
128.036 

1986. 

500  SE 

1980  through 
1988. 

500  SEL 

126.037 

1980  through 
1983. 

500  SEC 

126.044 

1982  and 

1983. 

54 

190  E 

201.024 

1983. 

190  E 

201.029 

1986. 

190  E 

201.034 

1984  and 

1985. 

55 

200 

124.020 

1985. 

230  E 

124.023 

1985  through 
1987. 

260  E 

124.026 
124.030 
124.063 

1988. 

300  E 

1985. 

230  TE 

1985. 

300  0 

124.130 

1965  and 

1966. 

VSA 
No. 

lyhyMtype 

Modat 
10 

Mndnlyear 

300  D  Turbo 

300  D  Turbo 

124.133 
124.193 

1985. 
1986. 

VSA 
No. 

Modal  typa 

Modal  year 

mm^           1      - 

75 

2  and  2802 

1978  «ld  1979. 

Fairtady  and  Fairtady 

Z. 

1975  through  1979. 

59 

924                 

1976. 

60 

928  ..™... . 

1976. 

61 

944 . _ 

1982  and  1983. 

Annex  B — Corrections  to  List  of 
Nonconforming  Vehicles  Eligible  for 
Entry  into  the  U.S.  Found  in  Annex  A  to 
NHTSA 's  Notice  of  Fmal  Determinations 
Published  on  November  13, 1990  at  55 
FR  47421-22 

1 

1.  The  entry  under  VSA  #5  for  BMW 
"Model  type  1500  and  2500A" 
manufactured  in  model  years  1969 
through  1970  is  corrected  to  read  "Model 
type  2500-and  2500A." 

2.  The  entry  under  VSA  #25  for  BMW 
"Model  type  535i  and  55iA" 
manufactured  in  model  years  1985 
through  1989  is  corrected  to  read  "Model 
type  535i  and  535iA." 

3.  The  entry  under  VSA  #44  for 
Mercedes  Benz  "Model  type  44390  SLC. 
Model  ID  107.025"  manufactured  in 
model  years  1981  through  1989  is 
corrected  to  read  "Model  type  380  SLC. 
Model  ID  107.025."  | 

4.  The  entry  under  VSA  #44  for 
Mercedes  Benz  "Model  type  500  SL, 
Model  ID  107.048"  manufactured  in 
model  years  1986  through  1989  is 
corrected  to  read  "Model  type  500  SL, 
Model  ID  107.046." 

5.  The  entry  under  VSA  #51  for 
Mercedes  Benz  "Model  type  300  SD. 
Model  ID  116.120"  manufactured  in 
"Model  years  1978  and  1970"  is  deleted 
in  its  entirety. 

6.  The  entry  under  VSA  #54  for 
Mercedes  Benz  "Model  type  300  DT. 
Model  ID  124.133"  manufactured  in 
mpdel  years  1986  through  1989  is  deleted 
and  inserted  under  VSA  #55. 

|FR  Doc.  91-29820  Filed  11-19-91:  8:45  am) 
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fOeetot  No.  t1-4«;  Nettce  1] 

Tentative  Oetermlnationa  That  Certain 
Nonconforming  Vatildes  are  Ellgibia 
for  Importation 

AOCNCV:  National  Highway  Traffic 
Safety  Administration.  DOT, 
ACTION:  Tentative  determinations  that 
certain  nonconforming  vehicles  are 
eligible  for  importation, 

summary:  This  notice  requests 
comments  on  tentative  determinations 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  that  certain 
motor  vehicles  that  were  not  originally 
manufactured  to  comply  with  the 
Federal  motor  vehicle  safety  standards 
are  nevertheless  eligible  for  importation 
into  the  United  States  because  they 

(1)  Are  substantially  similar  to  motor 
vehicles  which  were  originally 
manufactured  to  conform  to  the  Federal 
standards  and  to  be  imported  into  and 
sold  in  the  United  States,  and 

(2)  Are  capable  of  being  readily 
modified  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
OATEt:  The  closing  date  for  comments 
on  these  tentative  determinations  is 
December  20, 1991. 

AOOMESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  and  be 
submitted  to  Docket  Section,  National 
Highway  Traffic  Safety  Administration. 
room  5109,  400  Seventh  St.,  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background        » 

Under  section  108(c){3)(A)(ii)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  (the 
Act),  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990.  unless  NHTSA 
has  determined,  either  pursuant  to  a 
petition  or  on  its  own  initiative,  that  the 
motor  vehicle 

is  substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation  and 
sale  into  the  United  States,  certified  under 
section  114  (of  the  Act),  and  of  the  same 
model  year  *  *  *  a«  the  model  of  the  motor 
vehicle  to  be  compared,  and  is  capable  of 
being  readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards, 

(section  108(c)(3)(A)(iHI))  or  that, 
"where  there  is  no  substantially  similar 
United  States  motor  vehicle."  the  agency 
has  determined  that  the 


safety  features  of  the  motor  vehicle  comply 
with  or  are  capable  of  being  modified  to 
comply  with  all  applicable  Federal  motor 
vehicle  safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as  the 
Secretary  determines  to  be  adequate  *  *  • 

(section  108{c)(3)(A)(i)(II)). 

As  NHTSA  noted  in  the  preamble  to 
the  final  rule  establishing  49  CFR  part 
593  (54  FR  49003;  September  29, 1989). 
which  governs  determinations  that  a 
vehicle  not  originally  manufactured  to 
conform  to  the  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation,  the  phrases  "substantially 
similar"  and  "capable  of  being  readily 
modified"  are  not  defined  by  the  1988 
amendments  to  the  Act. 

As  to  the  first  phrase,  NHTSA 
assumes  at  the  outset  that  a  vehicle  is 
"substantially  similar"  to  another  which 
was  originally  manufactured  for 
importation  and  sale  in  the  United 
States  and  which  bore  its  original 
manufacturer's  certification,  if  the 
differences  between  the  two  vehicles  in 
visual  appearance  and  structural  details 
are  minor,  aside  from  any  differences 
owing  to  the  noncompliance  of  one 
vehicle  with  the  Federal  motor  vehicle 
safety  standards. 

The  question  of  modification 
capability  is  not  reached  if  a  vehicle 
already  conforms  to  a  safety  standard. 
To  substantiate  that  no  modification  is 
required  with  respect  to  that  standard,  a 
letter  from  the  vehicle's  original 
manufacturer  would  confirm  that  the 
vehicle  model  under  consideration  was 
manufactured  to  comply  with  the 
standard.  This  method  of  substantiation 
would  be  appropriate  for  determinations 
based  on  the  substantial  similarity  of  a 
nonconforming  vehicle  to  one  that  has 
been  certified  to  be  in  compliance  with 
the  standards,  as  well  as  for 
determinations  based  on  the  capability 
of  the  nonconforming  vehicle  to  be 
modified  to  comply  with  the  standards. 

With  regard  to  whether  a  vehicle  is 
"capable  of  being  readily  modified," 
many  components  that  are  visible  when 
the  vehicle  is  fiilly  assembled  may  be 
considered  capable  of  being  readily 
modified  if  they  may  be  easily  replaced 
with  parts  intended  as  replacements  for 
conforming  parts  on  substantially 
similar  certified  vehicles.  For  passenger 
cars,  these  components  would  include, 
but  not  be  limited  to,  tires  (Standard  No. 
109).  rims  (Standard  No.  110),  and  wheel 
covers  (Standard  No.  211),  glazing 
(Standard  No.  205).  reflecting  surfaces 
(Standard  No.  107).  controls  and 
displays  (Standard  No.  101).  and  lighting 
devices  (Standard  No.  108).  Other 
components,  not  readily  visible,  may 
also  be  easily  replaced  with  conforming 
parts.  These  include  brake  hoses 


(Standard  No.  106).  and  brake  fluid 
(Standard  No.  116). 

The  ease  of  parts  replacement, 
however,  could  not  normally  be  used  to 
determine  conformance  with  vehicle 
standards,  as  opposed  to  those  that 
apply  to  equipment  items.  This  results 
from  the  fact  that  conformance  with 
vehicle  standards  typically  requires 
more  than  the  switching  of  easily 
replaceable  parts.  For  example,  visual 
inspection  would  not  indicate  whether 
the  steering  column  would  need  to  be 
replaced  so  that  the  vehicle  would 
comply  with  Standard  No.  204,  Steering 
control  rearward  displacement,  or 
whether  the  interior  fabrics  (other  than 
leather)  would  meet  the  flammability 
resistance  required  by  Standard  No.  302. 
Flammability  of  interior  materials, 
because  the  tests  for  compliance  with 
these  standards  include  destructive 
demonstration  procedures. 

To  address  compliance  with  the 
vehicle  standards,  a  second  level  of 
decision  making  is  necessary,  one  that 
focuses  upon  the  question  of  whether 
the  modifications  necessary  for 
conformance  are  "readily"  achievable. 
Information  demonstrating  that 
compliance  can  be  achieved  without 
major  structural  modifications  or 
destructive  component  testing  is 
relevant  to  this  issue.  A  major  structural 
modification  could  mean,  for  example, 
strengthening  of  the  rear  frame  rails  or 
rear  body  structure  in  order  to  achieve 
conformance  with  Standard  No.  301, 
Fuel  system  integrity.  An  example  of  a 
non-major  structural  modification  could 
be  installation  of  windshield  retaining 
clips  for  conformance  with  Standard  No. 
212,  Windshield  mounting.  On  the 
assumption  that  a  "substantially 
similar"  vehicle  may  be  more  likely  to 
incorporate  structural  features  of 
vehicles  certified  by  their  original 
manufacturer  for  sale  in  the  U.S.  than 
vehicles  for  which  there  is  no  U.S. 
certified  model,  the  Administrator  may 
be  more  willing  to  accept  information 
other  than  crash  data  to  indicate  that  a 
substantially  similar  vehicle  is  readily 
modifiable  to  achieve  conformance.  On 
the  other  hand,  a  vehicle  would  not 
appear  to  be  capable  of  being  readily 
modified  if  major  structural 
modifications  are  required  for 
compliance.  It  may  be  difficult  to  readily 
modify  a  vehicle  to  achieve 
conformance  with  some  of  the 
applicable  standards,  such  as  those 
governing  automatic  restraints 
(Standard  No.  206),  se<)t  belt  anchorages 
(Standard  No.  210),  roof  structure 
(Standard  No.  216),  windshield  intrusion 
(Standard  No.  219),  and  fuel  system 
integrity  (Standard  No.  301). 
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Over  the  years,  the  typical  practice  of 
manufacturers  outside  the  United  States 
who  wish  to  sell  passenger  cars  in  the 
American  market  has  been  to  offer 
versions  of  their  home-market  products 
that  they  have  re-engineered  and 
originally  manufactured  to  conform  to 
the  Federal  motor  vehicle  safety 
standards.  The  so-called  "gray  market" 
is  compromised  of  foreign  motor 
vehiclesnot  originally  manufactured  to 
conform  to  the  U.S.  standards.  In  many 
instances,  these  vehicles  are  equipped 
with  a  body  whose  visual  appearance, 
other  than  lighting  equipment,  bumpers, 
and  rear  view  mirrors,  is  identical  to 
that  of  U.S.  certified  vehicles,  and  share 
with  those  vehicles  a  large  number  of 
the  same  structural  components. 

In  making  a  determination  of 
eligibility  for  importation,  NHTSA  is 
required  by  section  108(c)(3)(C](iii)  to 
give  due  consideration  to  information 
available  to  it.  The  primary  information 
that  is  readily  available  to  the  agency 
consists  of  its  own  records,  reflecting 
the  importation  of  noncomplying  motor 
vehicles  under  bond  over  the  years,  and 
data  submitted  by  the  importers  of  those 
vehicles  to  substantiate  statements  that 
they  have  been  brought  into  compliance 
with  all  applicable  Federal  motor 
vehicle  safety  standards.  Much  of  the 
data  supplied  by  importers  that  NHTSA 
found  acceptable  relate  to  modifications 
of  a  relatively  minor  nature,  which  do 
not  require  major  structural 
modifications  or  destructive  component 
testing.  For  example,  NHTSA  does  not 
consider  the  installation  of 
reinforcement  beams  in  doors  to  be  a 
major  structural  modification. 
Installation  of  beams  has  been 
considered  sufficient  support  for  the 
importer's  declaration  that  the  vehicle 
has  been  brought  into  conformance  with 
Standard  No.  214,  Side  door  strength, 
after  review  of  stress  analysis 
'  calculations  for  the  configurations 
'utilized.  As  another  example,  adhesives 
have  been  added  to  windshields  as  a 
guarantor  of  compliance  under  the 
dynamic  test  conditions  of  Standard  No. 
212,  Windshield  mounting.  Because  a 
vehicle  certified  as  complying  with  the 
Federal  motor  vehicle  safety  standards 
by  its  original  manufacturer  is  a 
variation  of  one  that  is  not  so  certified, 
but  is  "substantially  similar"  to  it.  the 
agency  believes  that  a  "substantially 
similar"  vehicle  will  be  more  likely  to 
incorporate  structural  features 
adaptable  for  purposes  of  conformance 
than  will  vehicles  for  which  there  is  no 
substantially  similar  U.S.  certified 
model. 

On  November  13, 1990,  NHTSA 
published  a  Notice  of  Final 


Determinations  (55  FR  47418)  identifying 
172  separate  models  of  nonconforming 
passenger  cars  as  eligible  for 
importation  into  the  United  States. 
Those  determinations  were  based  on  the 
finding  that  each  of  the  covered  vehicles 
is  substantially  similar  to  a  car 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Of  the  models 
for  which  final  determinations  were 
made,  59  were  manufactured  by  BMW,  4 
by  Ferrari,  2  by  Jaguar.  1  by  Mazda,  83 
by  Mercedes  Benz,  19  by  Porsche.  1  by 
Rolls-Royce,  and  3  by  Toyota.  A 
complete  listing  of  these  vehicles,  by 
make,  model,  and  model  year,  appears 
in  an  Annex  to  the  Notice  of  Final 
Determinations  at  55  FR  47421-22.  As 
stated  in  that  notice,  NHTSA  had 
initially  selected  each  of  those  vehicles 
because  it  appeared  to  be  an  equivalent 
counterpart  to  a  passenger  car  certified 
by  its  original  manufacturer  for 
importation  into  and  sale  in  the  United 
States  and  because  the  agency  had 
received  no  fewer  than  ten  acceptable 
compliance  statements  for  each  model 
during  calendar  years  1988  and  1989. 
NHTSA  has  continued  to  review  its 
enforcement  records  to  identify  vehicles 
for  which  it  has  received  a  number  of 
acceptable  compliance  statements,  as 
well  as  records  from  manufacturers 
identifying  vehicles  certified  for 
importation  into  and  sale  in  the  United 
States.  On  the  basis  of  this  review,  the 
agency  has  identified  36  additional 
models  that  appear  to  be  eligible  for 
importation  into  this  country.  Of  these 
models,  6  are  manufactured  by  BMW,  5 
by  Ferrari,  2  by  Jaguar,  20  by  Mercedes 
Benz.  2  by  Nissan,  and  1  by  Porsche.  A 
complete  listing  of  these  vehicles,  by 
make,  model,  and  model  year,  appears 
in  Annex  A  to  this  notice. 

Tentative  Determinations 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  tentatively 
determines  that  each  of  the  passenger 
cars  listed  in  Annex  A  is  substantially 
similar  to  a  passenger  car  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States,  certified  under 
section  114  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  and  of  the 
same  model  year,  and  is  capable  of 
being  readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Fees 

Section  108(c)(3)(A)(iii)  requires 
registered  importers  to  pay  such  fees  as 


NHTSA  reasonably  establishes  to  cover 
its  cost  in  making  determinations  under 
subsection  (i)(I)  on  its  own  initiative 
that  motor  vehicles  are  eligible  for 
importation.  Pursuant  to  implementing 
regulations  found  at  49  CFR  594.8, 
NHTSA  assesses  a  fee  of  $156  upon 
each  registered  importer  who  submits  a 
statement  of  conformity  for  a  vehicle 
covered  by  an  eligibility  determination 
made  on  NHTSA's  own  initiative. 

Comments 

Section  108(c)(3)(C)(iii)  requires 
NHTSA  to  provide  a  minimum  period 
for  public  notice  and  comment  on  the 
determinations  made  on  its  own 
initiative  consistent  with  ensuring 
expeditious,  but  full,  consideration  and 
avoiding  delay  by  any  person.  NHTSA 
believes  that  a  minimum  comment 
period  of  30  calendar  days  is 
appropriate  for  this  purpose.  Interested 
persons  are  invited  to  submit  comments 
on  the  tentative  determinations 
described  above.  It  is  requested,  but  not 
required,  that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment  date 
indicated  below  will  be  considered.  A 
document  providing  the  make,  type,  year 
of  manufacture,  and  number  of  imported 
nonconforming  vehicles  released  as 
conforming  by  NHTSA  since  January  31, 
1988.  and  all  comments  received  are 
available  for  examination  in  the  docket. 
Comments  received  after  the  closing 
date  will  be  considered  to  the  extent 
practicable.  Notice  of  NHTSA's  final 
determination  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  due  date:  December  20. 
1991. 

Authority:  15  U.S.C.  1397(c)(3){A)li){I)  and 
1397(c)(3)(C)(iii):  49  CFR  593.8:  delegations  of 
authority  at  49  CFR  1.50  and  501.8] 

Dated:  November  13, 1991. 
Frederick  H.  Grubbe, 
Deputy  Administrator. 

Annex  A.— Passenger  Cars  Covered 
BY  Tentative  Determination 


Vehicle  make 

Vehicle  model 

Year 
marxifactured 

BMW 

318i,3ieAJ 

520.  5201 

1963.  and  1967 

BMW            .  . 

through  1969. 
1961. 

BMW           .    .. 

525,  525i 

1961. 

Ferrari 

206.206 

Turt)0(a« 

models). 
306  (aM 

models). 

328  (an 

models). 
Testarossa 

1974  through 

Ferrari 

1988. 
1974  through 

1979.  1961 
through  1985. 
1985.  and  1988 

Ferrari 

through  1989. 
*969 
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Annex  A.— Passenger  Cars  Covered 
BY  Tentative  Determination— Con- 
tinued 


Vehicle  make 

Vehicle  model 

Year 
manufactured 

Ferrari 

Mondial  (all 

1960  through 

models). 

1989. 

Jaguar 

XJS. 

1981  through 
1965. 

Jaguar 

XJ6.. 

1984 

Nissan 

Z,  280  7 

1973  through 
1977.  1980. 

and  1981. 

Porsche.... 

928.. 

1977 

Vehicle 

Vehids 

Model 

Year 

make 

model 

10 

manufactured 

Mercedes 

zaosLC 

107.022 

1976. 

Benz. 

Mercedes 

500SLC 

107.026 

1978  through 

Beru. 

1981. 

Mercedes 

280SL 

107.042 

1971  through 

Benz. 

1974,  and 
1977. 

Mercedes 

350SL 

107.043 

1974  through 

Benz. 

1977. 

Mercedes 

500SL 

107.046 

1961  and 

Benz. 

1983. 

Mercedes 

560SL 

107.048 

1986  through 

Benz 

1989. 

Mercedes 

280SE(3.5)    1    108.057 

1970  and 

Benz. 

1971. 

Mercedes 

280SE(4.5)    1    108.067 

1970  and 

Benz 

1971. 

Mercedes 

280SEL 

116.025 

1972  through 

Benz. 

1977. 

Mercedes 

350SEL 

116.029 

1972  through 

Banz. 

1975.  and 
1980. 

Mercedes 

250 

123.026 

1964  and 

Benz. 

1965. 

Men^des 

280C 

123.050 

1977  through 

Benr 

1980. 

Mercedes 

260E 

124.026 

1965. 

Benz. 

Mercedes 

3000Tuit>o    1    124.193 

1987  through 

Benz. 

1969. 

Mercedes 

300SE 

126.024 

1985. 

Benz. 

Mercedes 

300SEL 

126.025 

1967. 

Benz. 

"orcooos 

380SE 

126.032 

1979. 

Benz. 

Mereedes 

420SE 

126.034 

1985.  and 

Benz. 

1987 

through 

1989. 

Mercedes 

500SEC 

126.044 

1981. 

Benz. 

Mercedes 

190 

201.022 

1964. 

Benz. 

[FR  Doc.  91-27821  Filed  ll-l&rBl;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SulMnttted  to  OMB  for 
Review 

November  14. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number:  1557-0100. 

Form  Number  FFEIC  009  and  FFEIC 
009A. 

Type  of  Review:  Extension. 

Title:  (MA)— Country  Exposure 
Report  and  Disclosure  (12  CFR  part  20) 

Description:  The  Country  Exposure 
Report  and  Country  Exposure  Disclosure 
require  national  banks  to  report 
quarterly  their  exposure  in  foreign 
countries  and  to  disclose  quarterly 
material  exposures  in  foreign  countries. 
This  information  is  critical  in 
determining  and  monitoring  the 
soundness  of  banks. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
320. 

Estimated  Burden  Hours  Per 
Response:  27  hours,  30  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
35,200  hours. 

Clearance  Officer  John  Ference  (202) 
447-1177,  Comptroller  of  the  Currency, 
250  E  Street,  SW..  Washington,  DC 
20219. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-27912  Filed  11-19-91;  8:45  am) 
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Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  14, 1991. 

The  Department  of  Treasury  has 
submitted  the  folIov\ring  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-1035. 

Form  Number  IRS  Form  8611. 

Type  of  Review:  Extension. 

Title:  Recapture  of  Low-Income 
Housing  Credit. 

Description:  Internal  Revenue  Code 
(IRC)  section  42  permits  owners  of 
residential  rental  projects  providing 
low-income  housing  to  claim  a  credit 
against  their  income  tax.  If  the  property 
is  disposed  of  or  it  fails  to  meet  certain 
requirements  over  a  15-year  compliance 
period,  the  owner  must  recapture  on 
Form  8611  part  of  the  credit(8)  taken  in 
prior  years. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,200. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper 

Recordkeeping 5  hrs..  59  min. 

Learning  about  the  law  or 

the  form i  hr.,  5  min. 

Preparing  and  sending  the 

form  to  IRS — 1  hr„  14  min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9.972  hours 

OMB  Number  1545-1096. 

Form  Number  IRS  Form  9117. 

Type  of  Review:  Extension. 

Title:  Excise  Tax  Program  Order 
Blank  for  Forms  and  Publications. 

Description:  Form  9117  allows 
taxpayers  who  must  file  Form  720 
returns  a  systemic  way  to  order 
additional  tax  forms  and  informational 
publications. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
15.000. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Annually. 
.  Estimated  Total  Reporting  Burden: 
500  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
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and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Loia  K.  HoUud. 

Departmental  Reports,  Management  Officxr. 
(FR  Doc.  91-27913  Filed  ll-l»-ei;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  14, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number  1510-0059. 
Form  Number  FMS  5510. 
Typt  of  Review:  Extension. 


Title:  Authorization  Agreement  for 
Preauthorized  Payment. 

Description:  The  Authorization 
Agreement  for  Preauthorized  Payments 
is  used  by  remitters  (individuals  and 
corporations)  to  authorize  electronic 
fund  transfers  from  the  bank  accounts 
maintained  at  financial  institutions  for 
government  agencies  to  collect  monies. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer  Jacqueline  R.  Perry 
(301)  436-6453,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover. 
MD  20785. 

OiVf5  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Lou  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  91-27914  Filed  11-19-91;  8:45  am] 
HLLMQ  COOC  4aiO-3S-ll 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group; 
Mastlrtg 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Special  Medical 
Advisory  Group  will  be  held  on 
December  5-6, 1991,  at  the  Ramada 
Renaissance  Hotel.  999  9th  Street,  NW., 
Washington,  DC.  The  purpose  of  the 
Special  Medical  Advisory  Group  is  to 
advise  the  Secretary  and  Chief  Medical 
Director  relative  to  the  care  and 
treatment  of  disabled  veterans,  and 
other  matters  pertinent,to  the 
Department's  Veterans  Health 
Adiministration.  The  session  on 
December  5  will  convene  at  6  p.m.  and 
the  session  on  December  6  will  convene 
at  8  a.m.  All  sessions  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms.  Because  this  capacity  is  limited, 
it  will  be  necessary  for  those  wishing  to 
attend  to  contact  Lorri  Fertal,  Office  of 
the  Chief  Medical  EHrector,  Department 
of  Veterans  Affairs  (phone  202/535- 
7603)  prior  to  December  3. 1991. 

Dated:  November  7, 1991. 

By  Direction  of  the  Secretary: 
Diana  H.  Landis, 
Committee  Management  Officer. 
(FR  Doc.  91-27889  Filed  11-19-91;  8:45  am] 
BtLLNM  COOE  1320-01-11 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  se.  Na  224 

Wednesday,  November  20,  1991 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  14. 1991. 

TIME  AND  date:  10:00  a.m..  Thursday, 

November  21, 1991. 

place:  Room  600, 1730  K  Street,  N.W., 

Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Explosives  Tec/tnologies  International, 
Inc.  Docket  No.  CENT  90-95-M.  (Issues 
inclade  whether  the  judge  properly  found  that 
the  operator  violated  (1)  30  CFR  S  56.5050(b) 
for  failing  to  use  feasible  administrative  or 
engineering  controls  to  reduce  drill  operator's 
exposure  to  excessive  noise;  and  (2)  30  CFR 
S  56.7002  for  cracks  in  the  boom  support 
structure  of  a  drill. 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sigh  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  §  2700.150(a)(3) 
and  9  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300  for 
TDD  Relay  1-800-877-8339  for  Toll  Free, 
lean  H.  Ellen. 
Agenda  Clerk. 

(FR  Doc.  91-28030  Filed  11-18-01;  12:20  pm) 
BILLINQ  CODE  t738-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

Tine  AND  OATi:  \WXi  a.m.,  Tuesday, 
November  28, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets. 
N.W..  Washington,  D.C.  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  la  1991. 
Jennifer  |.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doa  91-28084  Filed  11-18-01;  3:48  pm] 
BHJJNO  cooe  saifr^i-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  date:  9:30  a.m..  Tuesday. 

November  26. 1991. 

place:  Conference  Room  3A  (3rd  Floor). 

490  L'Enfant  Plaza  East,  SW.. 

Washington.  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5431A — Pipeline  Accident  Report:  Natural 
Gas  Explosion  and  Fire.  U.S.  Department  of 
Defense,  Fort  Benjamin  Harrison,  Near 
Indianapolis,  Indiana,  December  9, 1990. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  November  IS,  1991. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer. 
(FR  Doc.  91-27980  Filed  11-15-01;  4:58  pm) 

BILUim  CODE  7S3S-01-« 


SECURITIES  AND  EXCHANOB  COMMISSION 
AOENCV  MEETING 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Govenunent  in  the 
Sunshine  Act  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  18, 1991. 

A  closed  meeting  will  be  held  on 
Tuesday.  November  19, 1991,  at  3:30  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  19, 1991,  at  3:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  Kirther 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-210a 

Dated:  November  7, 1981. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doa  91-28048  Filed  11-18-91;  12:43  pm) 
BNXINO  cooe  OOlO-OMt 
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Corrections 


Feiknl  Ragiatar 

Vol.  56.  No.  224 

Wednesday.  NovemhAr  20,  1991 


This  section  of  th»  FEDERAL  F^GISTER 
contains  editorial  corections  of  prevtousty 
published  PresidentiaJ,  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register    Agerxry  prepared 
corrections  are  issued  as  sigriisd 
docurT>ents  and  appear  in  the  appropriate 
document  categories  eteewtiere  in  ttw 
issue. 


SMALL  BUSINESS  AD4MINISTRAT10N 
13  CFR  Parts  106  and  120 

Devalopmant  Companlas  and 
Business  Loans 

Correction 

In  rule  dociunent  91-25885  beginning 
on  page  55445  in  the  issue  of  Monday, 
October  28, 1991,  make  the  following 
correction: 

On  page  55446,  the  table  was  incorrect 
and  should  appear  as  set  forth  below: 
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Part  II  I 

Department  of 
Commerce 


National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  222 

Policy  on  Applying  the  Definition  of 
Species  Under  the  Endangered  Species 
Act  to  Pacific  Salmon;  Endangered  and 
Threatened  Species;  Endangered  Status 
for  Snake  River  Soclceye  Salmon;  Notice 
and  Final  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(Oocfcat  No.  91024S-1255I 

Policy  on  Applying  th«  Definition  of 
Species  Under  ttM  Endangered 
Species  Act  to  Pacific  Salmon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  policy. 

SUMMARY:  The  Endangered  Species  Act 
of  1973.  as  amended.  16  U.S.C.  1531  et 
seq.  (ESA)  defines  "species"  to  include 
any  "distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife 
which  interbreeds  when  mature."  NMFS 
announces  its  final  policy  on  how  it  will 
apply  this  defmition  of  "species"  in 
evaluating  Pacific  salmon  stocks  for 
listing  under  the  ESA.  A  salmon  stock 
will  be  considered  a  distinct  population, 
and  hence  a  "species"  under  the  ESA.  if 
it  represents  an  evolutionary  significant 
unit  (ESU)  of  the  biological  species.  The 
stock  must  satisfy  two  criteria  to  be 
considered  an  ESU:  (1)  It  must  be 
substantially  reproductively  isolated 
from  other  nonspecific  population  units: 
and  (2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  species.  Only  Pacific  salmon  stocks 
that  meet  these  criteria  will  be 
considered  by  NMFS  for  listing  under 
the  ESA. 

EFFECTIVE  DATE:  November  20. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Montanio,  Protected  Species 
Management  Division,  NMFS,  1335  East- 
West  Highway.  Silver  Spring,  MD  20910 
(301/427-2322),  or  Rob  Jones, 
Environmental  and  Technical  Services 
Division.  NMFS.  Portland.  OR  97232 
(503/230-5401  or  FTS/429-5401). 
SUf>PtEMENTARY  INFORMATION: 

Background 

The  stated  purposes  of  the  ESA  are  to 
"provide  a  means  whereby  the 
ecosystems  upon  which  endangered 
species  and  threatened  species  depend 
may  be  conserved,  (and)  to  provide  a 
program  fo.  the  conservation  of  such 
endangered  species  and  threatened 
species"  (ESA  section  2(b]).  A  review  of 
legislative  history  indicates  that  a  major 
motivating  factor  behind  the  ESA  was 
the  desire  to  preserve  a  genetic 
variability,  both  between  and  within 
species.  For  example,  the  House 
Committee  on  Merchant  Marine  and 
Fisheries  described  the  rationale  for 
H.R.  37,  a  forerunner  to  the  ESA.  in  the 
following  terms  (H.R.  Rep.  No.  412. 93d 
Cong.,  1973): 


From  the  most  narrow  possible  point  of  view, 
it  U  in  the  best  interests  of  mankind  to 
minimize  the  losses  of  genetic  variations.  The 
reason  is  simple:  they  are  potential  resources. 
They  are  keys  to  puzzles  which  we  cannot 
yet  solve,  and  may  provide  answers  to 
questions  which  we  have  not  yet  learned  to 
ask. 

Under  the  original  1973  Act,  a 
"species"  was  defined  to  include  "any 
subspecies  of  fish  or  wildlife  or  plants 
and  any  other  group  of  fish  or  wildlife  of 
the  same  species  or  smaller  taxa  in 
common  spatial  arrangement  that 
interbreed  when  mature."  Use  of  this 
language  established  that  the  ESA 
protective  measures  extend  to  biological 
units  below  the  subspecies  level. 
Amendments  in  1978  provided  the 
current  language  in  the  ESA:  A 
"species"  is  defined  to  include  "*  *  * 
any  subspecies  of  fish  or  wildlife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate 
fish  or  wildlife  which  interbreeds  when 
mature." 

Congress  has  provided  limited 
guidance  for  interpreting  this  definition. 
In  1979,  Congress  declined  to  enact  a 
provision  recommended  by  the  General 
Accounting  Office  that  would  have 
removed  the  authority  to  list  vertebrate 
populations.  The  Senate  Report  to  the 
1979  amendments,  however,  stated  that 
"the  committee  is  aware  of  the  great 
potential  for  abuse  of  this  authority  and 
expects  the  FWS  to  use  the  ability  to  list 
populations  sparingly  and  only  when 
biological  evidence  indicates  that  such 
action  is  warranted"  (S.  Rep.  No.  151, 
96th  Cong..  1979).  The  ESA  also  requires 
that  all  listing  determinations  be  made 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available  (ESA 
section  4(b)(1)). 

Both  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  and  NMFS.  which  share 
jurisdiction  under  the  ESA.  have  made 
listing  determinations  for  populations  of 
vertebrate  species;  but  neither  Service 
has  established  criteria  for  determining 
what  qualifies  as  a  distinct  population. 
Joint  regulations  concerning  Listing 
Endangered  and  Threatened  Species 
and  Designating  Critical  Habitat  (50 
CFR  part  424)  provide  that  a 
determination  on  whether  or  not  a 
particular  population  is  a  "species" 
under  the  ESA  should  rely  on  the 
biological  expertise  of  the  agency  and 
the  scientific  community  (50  CFR 
424.11(a)). 

Interim  Policy 

In  1990.  NMFS  received  petitions  to 
list  five  stocks  of  Pacific  salmon  under 
the  ESA.  To  address  these  and  other 
Pacific  salmon  stocks.  NMFS  published 
its  "Interim  Policy  on  Applying  the 


Definition  of  Species  Under  the 
Endangered  Species  Act  to  Pacific 
Salmon"  (interim  policy)  on  March  13, 
1991  (56  FR  10542).  In  support  of  this 
interim  policy,  the  NMFS  Northwest 
Fisheries  Center  prepared  a  Technical 
Memorandum  on  "Definition  of  'species' 
under  the  Endangered  Species  Act: 
Application  to  Pacific  salmon,"  (Waples 
1991).  Comments  on  the  interim  policy 
and  supporting  paper  were  requested 
through  June  11, 1991.  NMFS  used  the 
interim  policy  in  its  proposed 
determinations  to'  Ust  the  Snake  River 
sockeye  salmon  (April  5, 1991;  56  FR 
14055),  the  £Make  River  fall  chinook 
salmon  (June  27, 1991;  56  FR  29547),  and 
the  Snake  River  spring/summer  chinook 
salmon  (June  27, 1991;  56  FR  29542),  and 
in  its  final  determination  not  to  list  the 
Lower  Columbia  River  coho  salmon 
(June  27, 1991;  56  FR  29553). 

Based  on  comments  received,  NMFS 
issues  this  final  policy.  The  NMFS 
Northwest  Fisheries  Center  has  also 
revised  the  supporting  paper  "Pacific 
salmon  and  the  definition  of  'species' 
under  the  Endangered  Species  Act" 
(Waples  In  press  Marine  Fisheries 
Review),  which  is  available  upon 
request  (see  FOR  FURTHER  INFORMATION 
CONTACT).  This  final  policy  will  be  used 
in  all  Pacific  salmon  Hsting 
determinations  until  revised  or 
superseded.  NMFS  has  reviewed  its 
"species"  determination  for  the  listed 
Sacramento  River  winter-run  chinook 
salmon  (February  27, 1978,  52  FR  6041; 
December  9, 1988,  53  FR  49722;  August  4, 
1989,  54  FR  32085;  November  5, 1990,  55 
FR  46515)  and  concludes  that 
consideration  of  this  final  policy  does 
not  necessitate  any  change  of  that 
determination. 

Summary  of  Comments  and  Responses 

Twenty-one  vso-itten  comments  were 
received.  Fourteen  respondents  agreed 
with  the  general  framework  of  the 
interim  policy,  although  several  had 
suggestions  for  improvements  in  specific 
details.  Six  respondents  disagreed  with* 
the  framework  and  believed  that 
substantial  changes  are  needed. 
Summaries  of  the  major  points  and 
responses  are  provided  below. 

General 

Comment:  A  number  of  comments 
were  received  on  the  process  NMFS 
used  in  developing  this  policy.  Two 
respondents  believed  that  "distinct 
population"  should  be  defined  by 
rulemaking;  one  of  these  believed  it 
should  be  subject  to  formal  rulemaking 
under  the  Administrative  Procedure  Act 
(APA).  Others  believed  the  process 
violated  APA  because  it  is  based  on 
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material  not  available  to  the  public,  i.e., 
the  results  of  the  1990  Vertebrate 
Population  Workshop,  and  because  the 
"not  warranted"  and  the  proposed 
listing  determinations  on  the  petitioned 
stocks  did  not  consider  comments  on  the 
interim  policy. 

Response:  NMFS  believes  its  process 
is  consistent  with  the  requirements  of 
the  APA.  Formal  rulemaking  is  required 
under  the  APA  only  "when  the  rules  are 
required  by  statute  to  be  made  on  the 
record  after  opportunity  for  an  agency 
hearing"  (5  U.S.C.  553(c)).  Developing  a 
policy  is  not  a  prerequisite  to  making 
proposed  or  final  determinations  under 
the  ESA.  However,  in  view  of  the  unique 
life  history  characteristics  of  salmon, 
NMFS  believes  a  statement  of  policy  is 
useful.  Notice  and  comment  procedures 
were  used  in  developing  this  final 
policy,  even  though  not  required  by  the 
APA  (5  U.S.C.  553(b)(A)).  The  basis  for 
the  interim  policy,  including  concepts 
discussed  at  the  1990  Vertebrate 
Population  Workshop,  was  set  forth  in 
the  interim  policy  (56  FR  10542;  March 
13, 1991)  and  supporting  paper  (Waples 
1991).  Comments  were  requested  and 
considered  in  developing  this  final 
policy.  Future  Pacific  salmon  listing 
actions,  including  the  final 
determinations  on  Snake  River  sockeye 
and  chinook  salmon  stocks,  will  use  this 
final  policy  to  evaluate  whether  or  not 
the  stocks  qualify  as  "species"  under  the 
ESA.  NMFS  has  reviewed  the  "species" 
determination  and  all  conunents 
received  on  the  Lower  Columbia  River 
coho  petition  and  concludes  that  this 
final  policy  does  not  change  that 
determination. 

Comment  One  respondent  believed 
that  the  definition  of  "species"  is  a  legal 
interpretation  subject  to  judicial  review 
solely  for  consistency  with 
Congressional  intent  and  is  not  a  factual 
"biological"  determination  subject  to 
judicial  deference  to  the  agency 
expertise. 

Response:  NMFS  recognizes  that  the 
definition  of  "species"  under  the  ESA  is 
in  part  a  legal  interpretation  subject  to 
judicial  review.  However,  species  and 
populations  are  biological  concepts  that 
must  be  defined  on  the  basis  of  the  best 
scientific  and  commercial  data 
available,  just  as  the  decision  to  list 
"species"  as  endangered  or  threatened 
(see  section  4(b)(1)(A)  of  the  ESA).  This 
final  policy  is  based  on  all  available 
techniques  of  statutory  interpretation, 
including  legal  analysis,  scientific  usage, 
and  public  comments. 

Comment:  A  number  of  comments 
were  received  on  the  need  for  a  policy. 
Some  respondents  believed  that  a  poUcy 
was  unnecessary,  that  it  would 
constrain  the  agency's  authority  to  list 


populations,  and  that  a  straightforward 
application  of  the  intent  of  the  ESA  to 
preserve  genetic  diversity  should  be 
used.  These  respondents  believed  that 
Congress  clearly  demonstrated  an 
expansive  intent  to  protect  endangered 
and  threatened  wildlife,  and  any  policy 
that  narrows  the  definition  of  "species" 
is  unwarranted  and  contrary  fo  the 
intent  of  the  ESA.  One  respondent 
believed  that  since  Pacific  salmon 
present  a  unique  situation  that  Congress 
has  never  considered,  language  such  as 
in  the  1979  Senate  Report  (S.  Rep.  No. 
151,  96th  Cong.,  1979)  should  not  be  used 
to  limit  the  agency's  authority  to  list 
populations. 

Other  respondents  believed  that  a 
policy  is  needed  that  provides  a  general 
framework  for  determining  populations, 
but  leaves  flexibility  to  take  into 
account  uncertainties  and  special 
circumstances.  Some  believed  thaL 
consistent  with  the  expressed  intent  of 
the  ESA,  the  authority  to  consider 
distinct  populations  should  be  exercised 
only  in  those  relatively  unique 
circumstances  when  a  population  can  be 
shown  to  be  truly  distinct  These 
respondents  believed  that  the 
management  implications  of  listing  each 
threatened  or  endangered  population 
would  put  an  enormous  strain  on  agency 
resources. 

Many  other  respondents  believed  that 
a  more  specific  policy  is  needed  to 
establish  clear  direction;  otherwise 
definitions  of  species  under  the  ESA 
could  be  subject  to  different 
interpretations  and  could  be  subject  to 
abuse. 

Response:  NMFS  does  not  believe  that 
the  intent  of  Congress  is  clear  as  to  the 
meaning  of  "distinct  population."  The 
ESA  allows  vertebrate  populations  that 
are  "distinct"  to  be  considered 
"species,"  but  does  not  explain  how 
distinctness  should  be  measured 
Therefore,  it  is  important  that  NMFS 
explain  and  notify  the  public  of  its 
interpretation  of  the  ESA  and  how  it  will 
apply  its  interpretation  to  Pacific 
salmon.  This  final  policy  is  intended  to 
provide  guidance,  consistent  with  the 
ESA  and  the  intent  of  Congress. 

Further,  NMFS  does  not  believe  that  it 
is  possible  to  establish  highly  specific  or 
quantitative  standards  for  determining 
distinct  populations.  The  process  of 
evolution  and  differentiation  within  and 
between  species  is  manifest  in  many 
different  ways.  Many  natural 
populations  show  varying  degrees  of 
distinctness,  and  the  variations  do  not 
always  have  discrete  boimdaries.  Expert 
scientific  judgment  is  required  in 
determining  what  should  be  considered 
distinct  populations. 


Comment  One  respondent  fainted 
out  that  listing  of  U.S.  populations  is 
allowed,  citing  language  from  the  1979 
Senate  Report:  i 

The  US.  population  of  an  animal  ihould  not 
necessarily  be  permitted  to  become  extinct 
simply  t>ecau8e  the  animal  Is  more  abundant 
elsewhere  in  the  »w)rid. 

(S.  Rep.  No.  151. 96Ui  Cong..  1979). 
This  respondent  also  believed  that  it  is 
not  necessary  that  the  U.S.  population 
be  reproductively  isolated  from  non-U.S. 
populations. 

Response:  NMFS  agrees  that  it  may  be 
appropriate  to  list  U.S.  populations  of 
species  more  abundant  elsewhere. 
Under  the  NMFS  policy,  a  U.S. 
population  could  be  Usted  if  it  is  a 
"distinct  populatioa"  i-e..  an  ESU.  based 
on  the  best  scientific  evidence  available. 
NMFS  believes  that  the  population 
concept  used  in  the  ESA  is  a  biological 
one,  and  that  political  boundaries  alone 
should  not  be  used  to  define 
populations.  Biological  populations  must 
exhibit  some  degree  of  reproductive 
isolation,  and,  therefore,  NMFS 
disagrees  with  the  second  point  made 
by  this  respondent  However,  the  entire 
population  (occiuring  within  and  outside 
of  the  United  States)  may  quahfy  as  an 
ESU  and  be  considered  for  listing, 
particularly  if  the  U.S.  portion  is  a 
substantial  portion  of  the  ESU. 

Comment:  Two  respondents  believed 
that  although  the  interim  policy  appears 
to  be  suitable  for  Pacific  salmon, 
difficulties  might  be  expended  if  it  were 
to  be  applied  to  some  other  vertebrates. 

Response:  This  final  policy  applies 
only  to  Pacific  salmon,  and  NMFS  will 
consider  these  broader  conoments  in 
developing  an  overall  policy  of  defining 
distinct  vertebrate  population  under  the 
ESA. 

ESU  Concept 

Comment  Six  respondents  agreed 
that  the  primary  purpose  of  the  ESA  is 
to  protect  "genetic  diversity,"  "genetic 
variability,"  "unique  genetic  material," 
or  "distinct  evolutionary  lineages,"  and 
one  stated  that  the  interim  policy 
adequately  addressed  ecological 
concerns.  Other  respondents  stressed 
the  importance  of  preserving 
"biodiversity"  and  the  "aesthetic, 
ecological,  recreational,  and  scientific 
value"  of  species.  One  respondent 
argued  that  the  interim  policy  does  not 
adequately  take  into  account  the 
ecological  significance  of  a  population 
and  its  role  in  maintaining  ecosystems, 
and  another  believed  that  protection  of 
existing  distributions  of  species  should 
be  a  primary  basis  for  "species" 
determination. 
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Response:  NMFS  recognizes  the 
importance  of  conserving  ecosystems, 
but  this  must  be  accomplished  within 
the  hmits  of  what  the  ESA  allows.  In 
general,  the  ESA  provides  that  the 
"purposes  of  the  Act  are  to  provide  a 
means  whereby  the  ecosystems  upon 
which  endangered  and  threatened 
species  depend  may  be  conserved 
*  *  •"  (ESA  section  2(b)).  The  key  is  the 
link  between  threatened  and 
endangered  species  and  their  native 
ecosystems.  There  may  be  a  number  of 
good  reasons  for  maintaining 
populations  of  "keystone"  species  in 
ecosystems  where  they  play  a  key  role 
in  fostering  diversity,  but  unless  such 
populations  can  be  shown  to  be 
"distinct."  such  efforts  must  be 
accomphshed  outside  the  purview  of  the 
ESA  as  presently  written. 

NMFS  believes  that  its  interpretation 
of  the  defmition  of  "species"  is 
consistent  with  the  goal  of  the  ESA  to 
conserve  genetic  resources,  both  within 
and  between  species.  If  this  goal  is 
achieved,  then  other  benefits  of 
biodiversity  follow  naturally. 
Attempting  to  preserve  populations  for 
their  aesthetic,  scientific,  or  recreational 
value  without  regard  to  the  underlying 
genetic  basis  for  diversity  focuses  on 
attributes  that  are  not  direcUy  related  to 
long-term  survival  of  the  species.  While 
NMFS  supports  efforts  to  maintain 
biological  diversity,  habitat 
conservation,  and  species  distributions, 
NMFS  does  not  believe  that  the 
provisions  of  the  ESA  provide 
specifically  for  these  broader  objectives. 

Comment-  Two  respondents  argued 
that  the  ESA  allows  listing  of  any 
geographic  population,  and  that  the 
populations  do  not  have  to  be 
reproductively  isolated  or  genetically 
distinct.  One  cited  the  1987  House 
Report  that  states  "Any  species  or 
subspecies  of  fish,  wildlife,  or  plants 
may  be  hsted.  In  addition, 
geographically  distinct  populations  of 
vertebrate  species  may  be  listed."  (H.R. 
Rep.  No.  467, 100th  Cong.,  1987).  Others 
argued  that  a  population  need  only  be 
reproductively  isolated,  and  that  the 
"evolutionary  significance"  criterion 
should  be  deleted.  Still  other 
respondents  beUeved  that  reproductive 
isolation  was  not  enough  to  qualify  a 
population  as  a  "species."  and  that  the 
"evolutionary  significance"  criterion  is 
appropriate. 

Response:  Biological  popidations,  by 
definition,  exhibit  some  degree  of 
reproductive  isolation  from  other 
populations,  whether  based  on 
geographic  separation  or  other  factors. 
The  reproductive  isolation  criterion  is 
consistent  with  the  definition  of  species 


in  the  ESA  which  includes  "any  distinct 
population  *  *  •  which  interbreeds 
when  mature."  (ESA  section  2(15)). 

Further.  NMFS  does  not  believe  that 
all  populations  are  included  in  the  ESA 
definition  of  "species."  The  ESA 
requires  that  a  vertebrate  population  be 
"distinct"  to  qualify  as  a  "species." 
NMFS  believes  its  interpretation  that,  to 
be  considered  "distinct."  a  population 
(or  group  of  populations)  must  meet  the 
two  criteria  set  out  in  the  interim  pohcy. 
is  consistent  with  the  ESA. 

Comment:  Several  respondents 
believed  that  some  words  or  terms 
should  be  more  clearly  defined, 
including  "important  component." 
"evolutionary  legacy,"  "evolutionarily 
important,"  "significant  loss," 
"contributes  substantially," 
"substantially  reproductively  isolated." 
and  some  technical  terms.  AJiother 
respondent  pointed  out  that  the  terms 
"unique  habitat"  and  "unique 
adaptation"  are  not  really  very 
meaningful  because,  when  considered 
on  a  fine  scale,  all  habitats  (and  all 
adaptations)  are  unique  in  some  way. 

Response:  NMFS  has  clarified  where 
possible  a  number  of  the  terms  in  the 
final  policy  and  supporting  paper,  which 
provides  more  extensive  explanation  of 
how  many  of  these  concepts  will  be 
evaluated  in  practice.  NMFS  agrees  with 
the  respondent  regarding  use  of  the 
word  "unique."  and  has  changed  the 
policy  to  refer  to  "unusual"  or 
"distinctive"  habitat  and  adaptations. 
Nevertheless,  precise  definitions  are  not 
possible  for  many  of  the  terms,  as 
discussed  in  the  next  response. 

Comment:  Many  respondents  argued 
that  the  concept  of  evolutionary 
significance  is  too  subjective  and  asked 
for  more  definitive  guidelines  for  making 
this  determination.  Several  others 
argued  that  there  are  no  universal 
markers  that  will  unfailingly  define 
distinct  population  segments:  e.g.,  "a 
simple  cookbook  species  definition  is 
not  scientifically  defensible.  Site 
specific  and  special-case  factors  are 
relevant  and  must  be  considered." 

Response:  NMFS  recognizes  that  the 
framework  of  this  final  policy  will  not 
be  as  easy  to  apply  as  would  a  simple 
rule.  Nevertheless,  the  wide  diversity  of 
views  expressed  by  the  respondents  on 
virtually  every  issue  lends  credence  to 
NMFS'  belief  that  no  simple  yardstick 
will  be  universally  applicable. 
Inevitably,  basing  the  "species" 
determination  on  the  best  scientific 
information  available  will  require  some 
judgment. 

Reproductive  Isolation  Criterion 

Comment  A  number  of  respondents 
emphasized  the  complexity  of 


evaluating  the  degree  of  reproductive 
isolation  in  Pacific  salmon.  One  stressed 
that  reproductive  isolation  in  these 
species  is  seldom  absolute;  therefore, 
the  task  is  to  identify  cases  of 
"significant"  reproductive  isolation. 
One,  citing  an  example  in  which 
morphologically  indistinguishable 
populations  from  the  same  drainage 
were  shown  to  be  chromosomally 
distinct,  argued  for  caution  in  assuming 
that  nearby  populations  are  not  isolated. 
Another  respondent  agreed,  arguing  that 
gene  flow  needs  to  be  documented: 
"wandering  does  not  equal  straying 
*  *  *  spawned-out  fish,  or  even  their 
offspring  rearing  in  the  stream,  does  not 
mean  that  the  fish  will  survive  to  mature 
and  leave  offspring  whose  genes  will 
enter  the  population."  And.  another 
respondent  argued  the  opposing  view, 
that  minor  genetic  differences  between 
populations  should  not  necessarily  be 
grounds  for  a  finding  of  reproductive 
isolation.  Another  argued  that 
geographic  proximity  may  be  irrelevant 
to  the  degree  of  reproductive  isolation  in 
Pacific  salmon. 

Response:  NMFS  believes  that  each  of 
these  comments  has  merit.  A  variety  of 
factors  (temporal  variation,  non-random 
sampling,  etc.)  might  lead  to  small 
genetic  (or  phenotypic)  differences 
between  samples,  and  care  must  be 
used  in  inferring  reproductive  isolation 
from  such  data.  The  caveats  about 
wandering  and  straying  mirror  those  in 
the  Technical  Memorandum,  and  NMFS 
also  recognizes  that  adjacent 
populations  of  anadromous  salmonids 
can  sometimes  be  strongly  isolated 
reproductively.  The  diversity  of 
comments  on  this  topic  illustrates  the 
importance  of  evaluating  each  case 
individually,  giving  consideration  to  all 
available  types  of  scientific  information 
and  recognizing  the  strengths  and, 
limitations  of  each. 

Comment:  Two  respondents  pointed 
out  that  the  exchange  of  some  genetic 
material  (e.g..  mitochondrial  DNA) 
between  populations  or  species  can 
occur  at  a  different  (often  faster)  rate 
than  the  exchange  of  nuclear  genes,  and 
if  this  happens,  the  question  of 
reproductive  isolation  can  be  quite 
complicated. 

Response:  The  respondents  are 
correct  to  point  out  this  possibility.  In 
the  event  diat  different  types  of  genetic 
analyses  lead  to  di^erent  conclusions 
regarding  reproductive  isolation.  NMFS 
recommends  that  all  other  available 
lines  of  evidence  be  utilized  to  help 
clarify  the  situation. 

Comment  One  respondent  believed 
that  the  discussion  of  recolonization 
rates  in  the  Technical  Memorandum 
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was  overly  simphstic.  stating  that  simple 
replacement  of  individuals  of  the  same 
species  does  not  necessarily  imply 
equivalence;  the  new  population  might 
consist  of  animals  less  well  adapted  to 
the  habitat.  Another  respondent 
questioned  the  statement  in  the 
Technical  Memorandum  that, 
"Presumably,  an  area  that  would  be 
repopulated  at  or  near  the  previous 
abundance  level  in  a  short  time  would 
be  unlikely  to  harbor  an  ESU."  The 
respondent  argued  that  an  introduced 
population  might  actually  do  better  than 
the  native  population,  but  this  does  not 
necessarily  mean  that  the  indigenous 
population  is  not  uniquely  suited  to  its 
environment. 

Response:  The  passage  cited  from  the 
Technical  Memorandum  was  meant  to 
refer  to  natural  recolonization.  not 
introductions  of  exogenous  populations. 
The  text  in  the  revised  supporting  paper 
has  been  changed  to  make  this  clear. 
NMFS  agrees  that  replacement  does  not 
necessarily  imply  equivalence;  the  point 
here  is  that  if  natural  replacement  is 
rapid,  whether  with  equivalent 
individuals  or  not.  one  must  question 
whether  the  population  was  isolated  in 
the  first  place.  Caveats  noted  in  the 
Technical  Memorandum  and  by  the 
respondents  against  drawing  casual 
conclusions  from  such  data  will  be  given 
appropriate  consideration. 

Ecological/Genetic  Diversity  Criterion 

Comment  One  respondent  asked 
NMFS  to  clarify  whether  an  affirmative 
answer  to  any  of  the  four  rhetorical 
questions  relating  to  the  ecological/ 
genetic  diversity  criterion  should  be 
considered  strong  evidence  that  the 
population  is  an  ESU.  Another  asked 
whether  the  fourth  of  these  questions. 
"If  the  population  became  extinct,  would 
this  event  represent  a  significant  loss  to 
the  ecological/genetic  diversity  of  the 
species?"  should  be  considered  from  the 
point  of  view  of  the  fish  species  or 
mankind. 

Response:  The  question  of  "significant 
loss"  is  to  be  interpreted  with  respect  to 
the  biological  species.  This  question  is 
really  at  the  heart  of  the  "evolutionary 
significance"  concept,  and  a  clear, 
affirmative  answer  to  this  question  is  a 
very  strong  indication  that  the 
population  in  question  is  an  ESU.  The 
other  three  questions  are  more  specific 
and  address  topics  that  are  important  to 
consider  (but  are  not  necessarily 
conclusive)  in  evaluating  evolutionary 
significance:  each  of  these  three . 
questions  should  be  viewed  as  one  part 
of  a  larger  inquiry.  The  policy  has  been 
clarified  to  reflect  this. 

Comment  A  variety  of  views  was 
expressed  on  the  relative  importance  to 


attach  to  different  types  of  data  in 
determining  whether  populations  meet 
the  "ecological/genetic  diversity" 
criterion.  Several  respondents  believed 
that  the  interim  policy  does  not  provide 
enough  guidance,  whereas  others 
emphasized  that  the  most  relevant  type 
of  information  will  differ  from  case  to 
case,  and  evaluating  distinctness  will 
require  expert  judgment  based  on  all 
available  data.  One  respondent  argued 
that  the  different  types  of  data  can  be 
ranked  as  follows:  "direct  evidence  of 
adaptive  differences  is  most  important, 
followed  by  evidence  of  unique  alleles 
(one  of  two  or  more  forms  of  a  particular 
gene),  large  differences  in  allele 
frequencies,  and  lastly  perceived 
differences  in  selective  pressures." 

Two  respondents  believe  that  the 
interim  policy  placed  too  much 
emphasis  on  genetic  characteristics,  and 
three  believed  that  genetic  traits  should 
be  accorded  more  importance.  Two 
respondents  argued  that  phenotypic  or 
life  history  traits  should  weigh  heavily 
in  favor  of  finding  a  population  to  be 
distinct;  two  others  argued  that  such 
characteristics  are  inherently  unreliable 
because  of  the  potential  for  strong 
environmental  influence.  One 
respondent  commented  that  although 
analysis  of  morphological 
characteristics  is  complicated  by 
environmental  and  size  effects,  these 
characteristics  might  be  relatively  more 
useful  for  groups  of  vertebrates  with 
determinate  growth  (e.g.,  birds  and 
mammals).  Several  respondents 
expressed  the  view  that  more  work  is 
necessary  to  sort  out  the  genetic  and 
environmental  effects  on  phenotypic 
characteristics.  One  respondent  argued 
that  habitat  characteristics  should  be 
"heavily  weighted  in  favor  of  finding  a 
population  to  be  distinct;"  another 
believed  that,  because  of  uncertainty 
about  the  selective  importance  of 
habitat  differences,  such  data  "are  less 
useful  than  other  information  that  can 
be  collected." 

Response:  NMFS  agrees  that  the  task 
of  sorting  out  genetic  and  environmental 
effects  on  phenotypic  characteristics  is  a 
difficult  but  important  one.  Although 
caution  must  be  used  in  interpreting 
data  for  such  characteristics,  they 
should  not  be  dismissed  out  of  hand. 
There  is  a  strong  evidence  for  a  genetic 
basis  for  some  phenotypic  and  life 
history  characteristics  in  some  Pacific 
salmon  populations.  NMFS  continues  to 
recommend  that  judgments  regarding 
evolutionary  significance  be  made 
based  on  all  available  scientific 
information,  weighted  as  deemed  most 
appropriate  for  the  particular  case. 

A  major  concern  regarding  unique 
alleles  (those  found  in  only  one 


population  or  one  geographic  region)  is 
sampling  error;  that  is,  the  failure  to  find 
the  alleles  in  other  localities  may  be  due 
to  inadequate  sampling.  Nevertheless, 
alleles  that  have  been  found  in  only  one 
area  and  occur  there  at  moderate  or  high 
frequency  suggest  a  substantial  degree 
of  reproductive  isolation.  The  same 
inference  may  be  drawn  from  the 
occurrence  of  a  number  of  unique  alleles 
at  low  frequency.  Further,  although 
unique  alleles  do  not  necessarily  reflect 
adaptation,  they  may.  if  numerous  or  at 
high  frequency,  provide  an  indication  of 
likely  adaptive  differences  elsewhere  in 
the  genome  (see  also  next  response). 

Comment  Two  respondents  cautioned 
against  automatically  assuming  that  all 
electrophoretically  detectable  variation 
is  selectively  neutral.  One  also  argued 
that  such  variation  is  evolutionarily 
important  in  the  sense  that  it  provides 
the  raw  material  upon  which  selection 
may  act  in  the  future.  Another 
respondent  argued  that  because 
electrophoretically  detectable  variation 
is  largely  neutral  it  provides  little 
information  relative  to  the  question  of 
evolutionary  significance  beyond  the 
insights  it  may  provide  regarding 
reproductive  isolation. 

Response:  NMFS  agrees  with  the 
respondents  that  there  is  persuasive 
evidence  in  a  number  of  organisms  for 
adaptive  variation  at  some  gene  loci 
detected  by  protein  electrophoresis.  The 
key  questions  are:  (1)  How  much  of  the 
electrophoretically-detectable  variation 
is  neutral,  and  (2)  How  much  is 
influenced  by  natural  selection?  This 
issue  has  been  debated  by  evolutionary 
biologists  for  over  2  decades,  without  a 
complete  resolution  of  opposing  views. 
Nevertheless,  the  majority  opinion 
seems  to  be  that  most  such  variation  is 
effectively  neutral.  That  is,  if  selection  is 
occurring,  it  is  weak  enough  that  the 
behavior  of  genotype  and  allele 
frequencies  is  dominated  by  random 
genetic  drift.  This  does  not  rule  out 
strong  selection  at  some 
electrophoretically  detectable  gene  loci, 
and  this  possibility  should  always  be 
kept  in  mind  in  evaluating  such  data. 

NMFS  also  agrees  that,  even  if 
essentially  neutral  at  present,  genetic 
variation  at  protein-coding  loci  provides 
a  reservoir  of  raw  material  upon  which 
natural  selection  may  act  at  some  future 
time.  Thus,  such  variation  may  play  an 
important  role  in  evolution.  The 
Technical  Memorandum  stressed  that 
the  bulk  of  evidence  for  adaptive 
differences  must  come  from  sources 
other  than  protein  electrophoresis. 
However,  the  magnitude  of  presumably 
neutral  differences  can  also  provided 
insight  into  the  likelihood  that  adaptive 
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difTerences  are  present  at  other  parts  of 
the  genome,  and  in  this  respect  such 
data  can  be  useful  in  drawing  inferences 
about  evolutionary  significance. 

CommevL-  One  respondent  agreed 
with  the  statement  in  the  interim  policy 
that  "foiiure  to  find  {genetic]  differences 
(or  the  absence  of  genetic  data)  would 
*  *  *  place  a  greater  burden  of  proof  on 
data  for  other  characters."  Another 
disagreed,  arguing  that  this  would  shif^ 
emphasis  to  the  most  subjective 
characteristics,  and  therefore  the 
inability  to  detect  genetic  differences 
might  be  used  to  exclude  populations 
from  ESA  consideration.  Three  other 
respom^ts  expressed  the  view  that  the 
lack  of  demonstrable  genetic  differences 
should  not  weigh  heavily  against  finding 
a  population  distinct.  One  of  these 
asked  that  NMFS  affirm  that  the 
absence  of  genetic  data  "would  not 
preclude  consideration  of  that 
population  as  an  ESU." 

Response:  There  are  really  two 
separate,  albeit  related,  issues  here:  (1) 
How  to  proceed  in  the  absence  of  any 
direct  genetic  information?  and  (2)  How 
to  proceed  if  there  are  some  genetic 
data,  but  they  fail  to  show  significant 
differences  between  populations? 
Regarding  the  first  question.  NMFS 
recognizes  that  the  majority  of  "species" 
determinations  under  the  ESA  have 
been  made  wittiout  the  aid  of  any  direct 
genetic  evidence.  Data  from  protein 
electrophoresis  or  DNA  analyses  can  be 
very  useful  in  determining  population 
"distinctness,"  but  they  are  not 
essential.  NMFS  believes  that,  to  be 
considered  an  ESU,  a  population  must 
be  genetically  distinct  from  other 
conspecific  populations — because 
population  characteristics  that  are 
evolutionarily  significant  must  have  a 
genetic  basis.  This  does  not  mean, 
however,  that  the  genetic  differences 
must  be  (or  can  be,  in  every  case) 
detected  by  any  particular  analytical 
technique.  Thus.  NMFS  agrees  that  a 
lack  of  direct  genetic  information  does 
not  preclude  consideration  of  a 
population  as  an  ESU.  However  if  no 
direct  genetic  information  is  available, 
evidence  to  support  an  ESU  must  be 
found  elsewhere,  wiuch  inescapably 
places  a  greater  burden  of  proof  on 
other  characteristics. 

Rather  than  a  complete  absence  of 
genetic  information,  the  second  issue 
involves  how  to  proceed  if  available 
genetic  data  do  not  provide  evidence  for 
population  distinctness.  Caution  is 
required  in  drawing  a  conclusion  of  "no 
difterence"  on  the  basis  of  such  data,  as 
there  are  numerous  examples  in  the 
scientific  literature  of  well-differentiated 
populations  or  species  that  cannot  be 


reliably  distinguished  using  available 
genetic  techniques,  as  well  as  cases  in 
which  further  analysis  has  shown 
previously  in  distinguishable 
populations  to  be  genetically  different. 
Again,  NMFS  agrees  that  a  finding  of 
"no  significant  difference"  on  the  basis 
of  protein  electrophoresis  or  DNA 
analysis  does  not  rule  out  consideration 
of  a  population  as  an  ESU.  On  the  other 
hand,  the  possibility  must  also  be 
considered  that  the  available  data 
accurately  reflect  a  lack  of  overall 
genetic  differences  between 
populations.  This  hypothesis  should  be 
evaluated  in  terms  of  the 
comprehensiveness  of  the  genetic 
analyses  and  the  observed  pattern  of 
genetic  variation  in  the  species.  Studies 
that  have  used  large  samples  and  a  large 
number  of  genetic  markers  without 
revealing  population  differences  place  a 
clear  burden  of  proof  on  other 
characteristics  to  satisfy  the  two  criteria 
for  an  ESU. 

Comment-  Several  respondents 
questioned  the  focus  on  the  past  implied 
by  the  term  "evolutionary  legacy.**  "Two 
of  these  ai:gued  that  recent  isolates 
(including  those  populations  isolated  as 
the  result  of  human  activities]  should  be 
considered  *'8pecie«"  under  the  ESA 
because  every  such  isolate  holds  the 
potential  to  become  evolutionarily 
important  to  the  species  (possibly  even 
become  a  new  species]  at  some  point  in 
the  futjire.  Another  respondent  argued 
that  some  populations  that  have  been 
evolutionarily  important  to  the  species 
in  the  past  may  be  "dead  ends"  in  terms 
of  future  evolutionary  potential 
Response:  NMFS  believes  that 
considering  recently  isolated  stocks  to 
be  ESUs  simply  on  the  basis  of  their 
isolation  is  not  appropriate.  The  loss  of 
such  isolates,  whether  resulting 
naturally  or  from  human  activities, 
would  generally  not  represent  an 
irreversible  loss  of  diversity  to  the 
,  species  because  presumably  most  of  the 
genetic  diversity  contained  in  the 
isolates  would  still  reside  in  the  parent 
population.  The  isolate  might  eventually 
become  an  ESU  if  the  isolation  were  to 
persist  for  a  long  enough  period  of  time. 
If,  however,  fragmentation  into  isolated 
segments  poses  a  threat  to  a  larger 
population  unit  as  a  whole,  the  entire 
unit  may  be  considered  for  protection, 
as  discussed  under  "Croups  of 
Populations"  below. 

The  term  **evohitionary  legacy"  was 
not  meant  to  be  construed  only  in  a 
historical  sense.  Rather,  the  terra  is  used 
in  the  sense  of  **inheritance  ' — that  is, 
something  received  from  the  past  and 
carried  forward  into  the  future.  This 
reflects  the  concern  expressed  in  the 


ESA  "to  better  safeguarding  *  *  *  the 
Nation's  heritage  in  fish,  wildlife,  and 
plants."  (ESA  section  2(a)(5)). 
Specifically,  the  evolutionary  legacy  of  a 
species  is  the  genetic  variability  that  is  a 
product  of  past  evolutionary  events  and 
that  represents  the  reservoir  upon  which 
future  evolutionary  potential  depends. 
In  evaluating  vertebrate  populations. 
NMFS  cannot  predict  which  ones  will 
play  major  evolutionary  roles  in  the 
future.  Rather,  NMFS  believes  that 
efforts  should  focus  on  conserving 
genetic  resources  of  species  (their 
"evolutionary  legacy")  so  that  the 
dynamic  process  of  evolution  will  not  be 
unduly  constrained  in  the  future. 

AaadnMny/Noaanadromy 

Comment:  One  respondent  argued 
that  for  an  anadromons/nonanadromous 
unit  to  be  considered  an  ESU.  it  is  not 
necessary  to  show  both  (1)  that  there  is 
a  genetic  basis  for  the  anadromy  and  (2] 
that  the  anadromous  component  makes 
the  population  distinct;  demonstration  of 
either  should  be  sufficient.  Another 
respondent  expressed  the  fear  that 
under  the  interim  policy,  the 
anadromous  portion  of  a  population 
could  become  extinct  without  triggering 
any  ESA  protection.  A  third  respondent 
believed  that  the  key  question  is,  "What 
is  the  likelihood  of  the  nonanadromous 
form  giving  rise  to  the  anadromous  form 
after  the  latter  has  gone  locally  extinct.*' 

Response:  NMFS  believes  that 
anadromous  and  nonanadromous  traits 
should  be  considered  in  the  same  way 
as  other  traits  in  determining  whether  a 
population  is  an  ESU.  Traits  that 
contribute  to  evolutionary  significance 
must  have  a  genetic  basis,  but  not  all 
genetically -based  traits  will  make  a 
population  an  ESU.  It  is  also  necessary 
to  ask  whether  loss  of  the  trait  would 
compromise  the  distinctiveness  of  the 
population.  Thus,  both  conditions  must 
be  met.  NMFS  agrees  that  the  question 
posed  by  the  third  respondent  is 
relevant  to  the  key  issue — does  the 
anadromous  trait  make  the  population 
distinct? 

Differences  in  Bun-Time 

Comment:  One  respondent  arguod 
that  differences  in  run-timing  are 
sufficient  to  establish  ecological /genetic 
diversity  between  reproduclively 
isolated  populations.  Another 
respondent  argued  that  run-timing 
distinctions  "should  be  taken  into 
account  from  a  purely  biological 
perspective"  and  should  not  be  a  fiactor 
in  evaluating  distinctiveness  unless  a 
link  can  be  shown  between  run-time 
differences  and  the  overall  health  of  the 
biological  species.  > 
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Response:  Run-time  differences  can 
provide  information  relevant  to  each  of 
the  two  criteria  for  an  ESU.  Timing 
differences  that  contribute  to 
reproductive  isolation  are  relevant  to 
the  first  criterion,  and  timing  differences 
that  also  contribute  substantially  to 
ecological/genetic  diversity  are  relevant 
to  the  second  criterion.  In  both  cases,  it 
is  first  important  to  establish  that  the 
timing  differences  have  an  inherent 
biological  basis  and  are  not  largely 
artifacts  of  past  or  present  management 
practices.  NMFS  believes  that  run- 
timing  differences  should  be  considered 
in  the  same  fashion  as  other 
characteristics  in  evaluating  the  two 
criteria.  A  demonstration  of  timing 
di^erences  does  not  automatically  lead 
to  a  firm  conclusion  regarding  either 
criterion;  rather,  such  information 
should  be  considered  together  with  all 
other  available  data.  Note  that  it  is 
possible  for  run-timing  differences  to  be 
sufficient  to  establish  reproductive 
isolation  between  population  segments 
that  do  not  differ  enough  ecologically/ 
genetically  to  be  considered  separate 
ESUs. 

Effects  of  Supplementation 

Comment  One  respondent  agreed 
with  the  statement  in  the  interim  policy 
that  evidence  merely  of  the  release  of 
exogenous  fish  is  not  sufficient  to 
disqualify  a  population  from 
consideration  as  an  ESU;  the  important 
question  is  whether  the  introduced  fish 
have  successively  reproduced  and 
contributed  to  later  generations.  The 
respondent  believed,  however,  that  in 
cases  where  successful  mixing  can  be 
documented,  it  is  better  simply  to  apply 
the  two-criteria  test  for  an  ESU  than  to 
ask  (as  suggested  in  the  Technical 
Memorandum]  whether  stock  mixing 
has  compromised  evolutionarily 
important  adaptations  in  the  indigenous 
population. 

Response:  NMFS  agrees  with  the 
respondent  that  meeting  the  two  criteria 
is  the  real  test  of  whether  a  population 
affected  by  artificial  propagation  is  an 
ESU.  In  making  this  evaluation, 
however,  it  may  be  useful  to  consider 
whether  the  population  was  likely  to 
have  been  an  ESU  in  the  past  and  ask 
whether  stock  mixing  has  compromised 
the  evolutionarily  important  adaptations 
that  distinguished  the  original 
population. 

Historic  Population  Size 

Comment-  One  respondent  stated  that, 
with  respect  to  historic  population  size, 
the  interim  policy  considers  only  genetic 
factors  as  a  cause  of  extinction.  The 
respondent  further  stated  that  the 
question  of  historic  population  size 


should  be  considered  "only  if  more 
direct  methods  of  evaluating  the 
evolutionary  importance  of  a  population 
are  inconclusive."  Another  respondent 
questioned  whether  NMFS  is  likely  to  be 
in  the  position  of  artificially  maintaining 
units  that  might  naturally  undergo 
periodic  episodes  of  extinction/ 
recolonization,  given  that  ESA 
protection  presumably  would  extend 
only  to  manmade  (and  not 
environmental]  disturbances. 

Response:  The  Technical 
Memorandum  noted  that  demographic 
and  evironmental  variability  poses  risks 
for  small  populations,  and  concluded 
that  "such  fluctuations  may  place 
greater  constraints  on  the  long-term 
survival  of  small  populations  than  do 
genetic  factors  associated  with 
inbreeding."  NMFS  agrees  with  the 
respondent  that  theoretical 
considerations  about  the  likely 
persistence  time  of  small  populations 
should  not  be  used  to  dismiss  strong 
evidence  for  long-term  reproductive 
isolation.  Historic  population  size  is 
only  one  consideration  in  determining 
whether  a  population  is  an  ESU. 

It  is  not  likely  that  NMFS  will  be 
artificially  maintaining  populations  that 
would  naturally  go  extinct  because  such 
small  populations  are  unlikely  to  be 
considered  ESUs.  although  a  collection 
of  them  might  be.  Absent  other 
compelling  information,  a  Pacific  saljion 
population  will  not  be  considered  an 
ESU  if  the  historic  size  is  too  small  to 
assume  that  the  population  has 
remained  isolated  over  an  evolutionarily 
important  time  period.  Evaluating  the 
historic  population  size  is  useful  in 
focusing  attention  on  populations  with 
the  greatest  probability  of  representing 
ESUs,  NMFS  notes,  however,  that  the 
ESA  allows  a  "species"  to  be  listed 
based  on  natural  or  manmade  threats  to 
its  continued  existence. 

Groups  of  Populations 

Comment-  One  respondent  believed 
that  the  topic  of  groups  of  populations  is 
very  important  and  should  be  addressed 
more  thoroughly.  One  respondent 
believed  that  the  statement  in  the 
Technical  Memorandum.  "In  general 
*  *  *  ESUs  should  correspond  to  more 
comprehensive  units  unless  there  is 
clear  evidence  that  evolutionarily 
important  differences  exist  between 
smaller  population  segments,"  is  an 
inappropriate  reversal  in  the  burden  of 
proof  from  the  intent  of  Congress. 
Another  respondent  commented  that: 

a  trade-off  must  be  resolved  between  the 
evolutionary  significance  of  that  level  of 
population  itnicttuv  and  the  stability  of 
individual  units  *  *  *  Groups  of  spawning 
aggregations  which  experience  highly 


reduced  gene  flow  between  groups,  relative 
to  gene  flow  within  groups,  should  l>e 
considered  evolutionary  unitt  under  the  ESA 
process. 

Response:  As  anadromous  species. 
Pacific  salmon  spawn  in  a  freshwater 
environment  that  is  often  naturally 
organized  in  a  hierarchical  fashion — 
major  river  systems  may  contain  several 
large  tributaries,  each  with  numerous 
streams  fed  by  smaller  creeks,  etc. 
Other  areas  may  be  characterized  by 
numerous  smaller  streams,  each 
entering  directly  into  a  tidewater  area. 
In  both  cases,  geographical, 
environmental,  or  other  factors  may 
naturally  lead  to  genetic  structuring  of 
the  various  spawning  aggregations  into 
more  or  less  discrete  units.  NMFS  agrees 
with  the  last  respondent  that  the  first 
step  in  determining  the  appropriate 
hierarchical  level  for  consideration  as 
an  ESU  is  to  identify  units  within  which 
levels  of  gene  flow  are  high  relative  to 
the  rate  of  exchange  between 
neighboring  units.  Often,  however,  there 
will  be  more  than  one  hierarchical  level 
for  which  this  is  true.  Therefore,  it  is 
also  important  to  identify  such 
reproductively  isolated  units  that 
contribute  substantially  to  the 
ecological/genetic  diversity  of  the 
species  as  a  whole. 

The  statement  about  "more 
comprehensive  units"  was  not  intended 
to  diminish  the  level  of  protection 
afforded  to  distinct  populations.  Rather, 
it  reflects  (1)  the  view  that  population 
"distinctness"  should  be  supported  by 
positive  scientific  evidence,  and  (2)  the 
concern  that  fragmenting  groups  of 
populations  into  multiple  ESUs  on  the 
basis  of  insufficient  data  may  create 
artificial  units  without  a  biological 
basis. 

Comment-  Two  respondents  believed 
that  the  interim  policy  would  not 
provide  sufficient  protection  for  ESUs 
fragmented  by  habitat  degradation  or 
loss.  One  of  these  respondents 
expressed  particular  concern  for  species 
"exhibiting  clinal  gradations  of  certain 
characters  rather  than  discrete,  separate 
units."  arguing  that  the  interim  policy 
might  allow  destruction  of  an  important 
component  of  the  population  (or  its 
habitat]  because  it  was  not  sufficiently 
discrete.  Another  respondent  requested 
clarification  on  the  linkage  between  the 
definition  of  "species"  and  the 
determination  of  thresholds  for 
"threatened"  and  "endangered"  status, 
arguing  that  "the  threshold  must  ensure 
protection  for  such  smaller  populations 
in  order  to  maintain  the  long-term 
viability  of  the  overall  ESU." 

■Response:  NMFS  believes  that 
"distinctness**  as  it  pertains  to  the  ESA 
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is  an  evolutionary  attribute  of  a 
population;  tlwrefore.  recent  human- 
infloenced  events  resuJting  in 
fragmentation  of  habitat  are  unlikely  to 
have  created  "distinct"  populations. 
SimiUrly.  there  may  be  little  biological 
basis  for  treating  populations  showing 
gradual  transition  along  a  geographic  or 
eaviroomertsl  c'ine  as  multiple  d'^t<r«:t 
populatioos. 

This  does  oot  mean,  however,  that 
threats  posed  by  habitat  fragmentation 
should  be  aeglected  under  the  ESA.  The 
underlying  C3ncem  should  be  whether 
important  genetic  resources  of  the 
biological  species  are  at  risk  because  of 
the  fragmentation.  If  sa  then  the 
appropriate  action  would  be  to  protect 
the  larger  population  as  a  whole,  rather 
than  the  individual  fragments.  In  this 
context  NMFS  recognizes  that 
thresholds  for  threatened  and 
endangered  status  must  be  flexible 
enough  to  deal  with  threats  to  groups  of 
populations  (metapopulations)  and 
clinal  populations,  as  well  as  more 
discrete  population  units.  Just  as  there  is 
no  simple  formula  for  determining 
evolutionary  significance,  there  is  no 
universally  applicable  numerical 
threshold  for  a  listing  determination;  in 
both  types  of  evaluation,  a  variety  of 
factors  must  be  considered. 

Statistical  Considerations 

Comment  Several  respondents 
commented  oa  statistical  issues.  One 
argued  that  the  statement  in  the  interim 
policy.  "In  general  *  *  *  the  appropriate 
null  hypothesis  to  test  is  that  no 
differences  exist  between  the 
populations  being  compared."  leads  to 
bias  against  a  listing  determination. 
Another  caatiooed  against  considering 
modest,  but  statistically  significant, 
allele  frequency  differences  as  sufficient 
proof  of  evtjhitionarily  important 
differences  between  populations.  A 
third  respondent  pointed  out  that  the 
interim  policy  does  not  stipulate  a 
significance  level  (e^.,  the  5-percent  or 
1 -percent  level)  that  should  be  used  for 
statistical  tests. 

Response:  NMFS  was  careful  in  the 
Technical  Memorandum  to  point  out 
that  statistical  significance  and 
evolutionary  significance  are  different 
concepts.  The  above  quotation  regarding 
the  "appropriate  null  hypothesis" 
referred  to  a  test  for  statistical 
signficance.  Adopting  an  initial 
hypothesis  of  "no  difference"  and 
testing  for  differences  by  attempting  to 
reject  this  "nulT  hypothesis  as 
implausible  is  the  foundation  of  most 
statistical  tests.  NMFS  acknowledges 
that  formal  h>'pothesis  testing  may  play 
an  important  role  in  ESA  considerations, 
but  also  recognizes  that  not  all  types  of 
information  relevant  to  the  "species" 


determination  are  easily  quantifiable  in 
this  way.  Because  of  the  lack  of  direct 
connection  between  statistical  and 
evdutioBarjr  significance,  and  because 
different  tests  used  on  the  same  data 
may  give  different  results.  NMFS  does 
not  endorse  (or  recommend)  any 
particular  significance  level  for 
statistical  tests.  Instead  of  setting  up  an 
arbitrary  cut-off  for  significance  such 
that  (for  example)  a  test  result  at  the 
P=0.04  level  triggers  a  listing  and  one  at 
the  P=0.06  level  does  not.  NMFS 
recommends  that  the  approximate 
significance  level  of  statistical  tests  be 
taken  into  consideration  along  with 
other  factors  in  making  the  "species" 
determination.  The  question  of  minor 
but  significant  genetic  differences  is 
addressed  above  under  "Reproductive 
isolation." 

Policy  Statement 

A  tlock  of  Pacific  salmon  will  be 
considered  a  distinct  population,  and 
hence  a  "species"  ander  the  ESA.  if  it 
represents  an  evolutionarily  significant 
unit  (ESU)  of  the  biological  species.  A 
stock  must  satisfy  two  criteria  to  be 
considered  an  E^: 

(1)  It  must  be  substantially 
reproductiveiy  isolated  from  other 
conspectfic  population  units;  and 

(2)  It  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
thespedes. 

The  first  criterion,  reproductive 
isolation,  does  not  have  to  be  absolute, 
but  it  must  be  strong  enough  to  permit 
evolutionarily  important  differences  to 
accrue  in  different  population  units. 
Insights  into  the  extent  of  reproductive 
isolatioa  can  be  provided  by  movements 
of  tagged  fish,  recolonization  rates  of 
other  populations,  measurements  of 
genetic  differences  between 
populations,  and  evaluations  of  the 
efficacy  of  natural  barriers.  Each  of 
these  methods  has  its  limitations. 
Identification  of  physical  barriers  to 
genetic  exchange  can  help  define  the 
geographic  extent  of  distinct 
populations,  but  reliance  on  physical 
features  alone  can  be  misleading  in  the 
absence  of  supporting  biological 
information.  Physical  tags  provide 
informs  tioo  about  the  movements  of 
individual  fish  but  not  the  genetic 
consequences  of  migration.  Furthermore, 
measurements  of  current  straying  or 
recolonization  rates  provide  no  c^rect 
information  about  the  magnitude  or 
consistency  of  such  rates  in  the  past  In 
this  respect  data  from  protein 
electrophoresis  or  DNA  analysis  can  be 
very  useful  because  they  reflect  levels  of 
gene  flow  that  have  occurred  over 
evolutionary  time  scales.  NMFS  will  use 
all  available  Unes  of  evidence  for  and 
against  reproductive  isolation, 
recognizing  the  limitations  of  each  and 


taking  advantage  of  the  ctnnplementary 
nature  of  the  different  types  of 
information. 

To  be  considered  an  ESU.  the 
population  must  also  represent  an 
important  component  iiv4be 
evolutionary  legacy  of  the  species.  The 
evolutionary  legancy  of  a  species  is  the 
genetic  variability  that  is  a  product  of 
past  evolutionary  events  and  which 
represents  the  reservoir  upon  which 
future  evolutionary  potential  depend*. 
This  second  criterion  would  be  met  if 
the  population  contributed  substantially 
to  the  ecological /genetic  diversity  of  the 
species  as  a  whole.  In  other  words,  if  the 
population  became  extinct  would  this 
event  represent  a  significant  loss  to  the 
ecological/genetic  diversity  of  the 
species?  In  making  this  determination, 
the  following  questions  are  relevant: 

1.  Is  the  population  genetically  distinct 
from  other  conspecific  populations? 

2.  Does  the  population  occupy  unusual 
or  distinctive  habitat? 

3.  Does  the  population  show  evidence 
of  unusual  or  distinctive  adaptation  to 
its  environment? 

Several  types  of  information  are 
useful  in  addressing  these  questions. 
Again,  the  strengths  and  limitations  of 
the  information  will  be  considered  in 
making  the  determination.  Phenotypic/ 
life-history  fraita  such  as  size,  fecundity, 
and  age  and  time  of  qtawning  may 
reflect  local  adaptations  of  evolutionary 
importance,  but  inteipretation  of  these 
fraits  is  complicated  by  their  sensitivity 
to  environmental  conditions.  Data  from 
protein  electrophoresis  or  DNA  analysis 
provide  valuable  insight  into  levels  of 
overall  genetic  differentiation  among 
populations  but  tittle  direct  information 
regarding  the  extent  of  adaptive  genetic 
differences.  Habitat  differences  suggest 
the  possibility  for  local  adaptations  bnt 
do  not  prove  that  such  adaptations 
exist. 

NMFS  will  use  the  best  scientific  and 
commercial  data  available  and  %vill  rely 
on  the  biological  expertise  of  the  agency 
and  the  scientific  community  in  making 
"species"  determinations  under  the 
ESA.  A  "species"  determination  must  t>e 
supported  by  scientific  evidence. 
However,  the  la<^  ot  direct  genetic  or 
any  other  type  of  information  does  not 
preclude  consideration  of  a  population 
as  a  "species"  under  the  ESA  if  such  a 
finding  is  supported  by  other 
information. 

Duted:  November  14,  IML 
VViUiam  W.  Fox.  |r.. 
Assistant  AdminiatraUtr  for  FMherida. 
(FR  Doc.  91-27617  Filed  11-14-91;  AiOO.  pm) 
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DEPAfmHENT  OF  COMMERCE 
NatloiMl  OcMnlc  ami  Atmospharte 
AdmlnlatraUon 

S0CFRPvt222 

[Docket  No.  910379-12561 
RIN064«-AOM 

Endangered  and  Threatened  Species; 
Endangered  Status  for  Snake  River 
Sockeye  Satmon 

aqcncy:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTNMC  Final  role. 

summary:  NMFS  has  determined  that 
the  Snake  River  sockeye  salmon 
(Oncorhynchus  nerka]  is  a  "species" 
under  the  Endangered  Species  Act  of 
1973.  as  amended.  16  U.S.C  1531  et  seq. 
(ESA)  and  should  be  listed  as 
endangered.  The  Snake  River  sockeye 
salmon  has  declined  to  extremely  low 
numbers.  Current  production  is  limited 
to  Redfish  Lake  in  the  Salmon  River 
Basin.  Idaho.  Hydropower  development 
water  withdrawal  and  diversions,  water 
storage,  harvest  predation.  and 
inadequate  regulatory  mechanisms  are 
factors  contributing  to  the  species' 
decline  and  represent  a  continued  threat 
to  the  Snake  River  sockeye  salmon's 
existence. 

In  a  separate  rulemaking,  the  U.S.  Fish 
and  Wildlife  Service  (FWS),  Department 
of  the  Interior,  will  add  the  Snake  River 
sockeye  salmon  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife. 
EFFECTIVE  DATE:  December  20, 1991. 
FOB  FURTMCR  WFOMNATION  CONTACT: 
Rob  Jones,  NMFS,  Environmental  and 
Teclmical  Services  Division.  911  NE  11th 
Avenue,  room  62a  Portland,  OR  97232. 
telephone  (503)  230-5429  or  FTS  230- 
5429,  or  Patricia  Montanio,  NMFS.  1335 
East- West  Highway.  Silver  Spring,  MD 
20910,  telephone  (301)  427-2322. 
SUPPt.EMENTARV  INFORMATION: 
Background 

NMFS  initiated  a  statns  review  of 
sockeye  salmon  [Oncorhynchus  nerka) 
in  the  Salmon  River,  a  tributary  of  the 
Snake  River,  on  April  9, 1990  (55  FR 
13181).  NMFS  also  received  a  petition 
(April  Z  1990)  from  the  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall  Indian 
Reservation  to  list  Snake  River  sockeye 
salmon  as  endangered  under  the  ESA. 
NMFS  published  a  notice  on  June  5, 1990 
(55  FR  22942),  that  the  petition  presented 
substantial  scientific  information 
indicating  that  the  listing  may  be 
warranted  and  requested  information 
from  the  public. 

NMFS  prepared  a  technical  paper 
"Status  Review  Report  for  Snake  River 
Sockeye  Salmon"  (Waples  el  a/.  1991) 


and  publislMd  a  proposed  rule  (April  5. 
1991:  56  FR  14065)  for  listing  Snake  River 
sockeye  salmon  as  an  endangered 
species;  comments  were  requested.  This 
final  rule  is  bcwed  on  the  status  review 
and  on  coBHoents  received  on  the  status 
review  and  proposed  rtile. 

Sununary  of  Comments 

One  hundred  and  eighty-three  written 
comments  were  received  on  the 
proposed  rule.  NMFS  considered  all 
comments  received,  including  oral 
testimony  from  pubUc  hearings  on  the 
proposal  to  list  Snake  River  sockeye 
salmon.  The  vast  majority  of  comments 
supported  the  proposal  Opposition  to 
the  proposed  rule  was  primarily  based 
on  consideration  of  Snake  River  sockeye 
salmon  as  a  "species"  under  the  ESA. 
Many  commenters  provided  information 
pertinent  to  research  needs  and 
recovery  planning.  Although  this 
information  will  be  very  useful  in  the 
development  of  a  recovery  plan,  it  will 
not  be  addressed  here.  Information 
pertinent  to  the  listing  decision  has  been 
incorporated  here.  A  summary  of  major 
comments  relevant  to  the  listing 
determination  is  presented  below. 

Life  History  and  Distribution 

Some  commenters  believed  that  adult 
returns  in  recent  years  to  the  Sawtooth 
weir  at  the  Sawtooth  hatchery  on  the 
Salmon  River  near  Stanley,  Idaho,  were 
returning  kokanee  salmon  outmigrants 
from  Alturas  Lake.  NMFS  believes  that 
the  natural  production  of  sockeye 
salmon  in  Alturas  Lake  was  eliminated 
when  agricultural  diversions  prevented 
adult  sockeye  salmon  from  reaching  the 
lake.  Adults  trapped  at  the  Sawtoo^ 
weir  may  have  been  kokanee  salmon 
retimiing  to  Alturas  or  Redfish  Lakes,  or 
sockeye  strays  from  Redfish  Lake. 

Consideration  of  Sockeye  Salmon  as  a 
Species 

Some  commenters  stated  that  Snake 
River  sockeye  salmon  are  extinct  and 
that  the  anadromous  O.  nerka  returning 
to  Redfish  Lake  are  the  same  as  Redfish 
Lake  kokanee.  Others  believed  that 
Snake  River  sockeye  salmon  were  not 
an  evolutionary  significant  unit  (distinct 
population)  and,  therefore,  do  not 
warrant  protection  under  the  ESA.  Still 
others  believed  that  additional  research 
is  needed  to  answer  this  question. 

NMFS  has  considered  available 
scientific  evidence  and  continues  to 
conclude  that  the  two  forms  of  O,  nerka 
in  Redfish  Lake  were  historically  and 
are  currently  distinct.  In  an  attempt  to 
clarify  the  relationship  between  Redfish 
Lake  sockeye  and  kokanee  salmon. 
NMFS  initialed  genetic  testing. 
Preliminary  results  show  that 


outmigrants  collected  from  Redfish  Lake 
Creek  in  the  spring  of  1991  are  clearly 
different  from  Redfish  Lake  kokanee 
salmon  sampled  in  the  fall  of  1990 
(Schiewe  1991). 

Javenile  Snake  Rivet  Sockeye  Migntkin 

Several  commenters  stated  that 
insufficient  flows  are  the  primary  factor 
affecting  downstream  migrant  juvenile 
Snake  River  sockeye  salmon.  Other 
commenters  disagreed.  Some 
commenters  also  pointed  out  that  there 
are  factors  other  than  flows  affecting  the 
migration  and  travel  time  of  juvenile 
Snake  River  sockeye  salmon.  NMFS 
believes  that  available  data  show  that 
flows,  in  conjunction  with  water 
velocity,  are  important  to  the 
expeditious  migration  of  juvenile  salmon 
through  the  existing  river  system  to  the 
ocean.  NMFS  recognizes  that  flows  and 
other  factors  affect  the  migration  rate  of 
juvenile  salmon  and  that  all  factors  must 
be  taken  into  account  in  developing  a 
recovery  plan. 

Some  commenters  took  issue  with  the 
NMFS  citation  of  the  Columbia  Basin 
Fish  and  Wildlife  Authority's  (CBFWA) 
flow  proposal.  NMFS  did  not  intend  that 
the  reference  imply  a  specific  flow  level 
is  required  to  meet  a  future  recovery 
standard. 

The  proposed  rule  kientified  turbine 
mortality  as  an  important  factor 
affecting  the  survival  of  sockeye  salmon. 
Some  commenters  stated  that  the 
proposed  rule  should  not  imply  that  aQ 
other  routes  of  passage  are  preferable  to 
turbines.  NMFS  has  reviewed  available 
information  that  indicates  that  turbine 
mortality  is  generally  higher  than 
mortality  incurred  in  other  routes  of 
passage. 

Some  commenters  stated  that  the  use 
of  Snake  and  Columbia  River  water  for 
irrigation  is  oot  a  major  factor  causing 
the  decline  of  Snake  River  sockeye 
salmon.  NMFS  did  not  intend  that  the 
proposed  rule  estabhsh  priorities 
regarding  causes  of  declioe.  Rather,  the 
proposed  rule  identified  factors 
responsible  for  the  decline  of  Snake 
River  sockeye  salmon.  The  storage  and 
agricultural  use  of  water  was  identified 
as  such  a  factor.  Tke  rule  also  identified 
other  passage  and  flow-related 
problems  resulting  from  the  presence  of 
lower  Snake  River  and  Columbia  River 
dams. 

Some  commenters  were  critical  of  the 
ranges  and  estimates  of  specific 
mortality  factors  presented  by  NMFS.     ' 
NMFS  is  aware  that  other  estimates  of 
mortality  for  factors  encountered  by 
juvenile  and  aduH  fish  migrating  through 
the  mainstem  Columbia  and  Lower 
Snake  River  dams  exist  but  believes 
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that  it  used  the  best  available 
information. 

HabiUt 

Some  commentera  stated  that  the 
effects  of  habitat  destruction  resulting 
from  mining,  logging,  road  building,  and 
grazing  were  understated  in  the 
proposed  rule.  NMFS  recognizes  that 
these  activities  can  result  in  degradation 
of  water  and  aquatic  habitat  quality. 
However.  NMFS  did  not  Hnd  and  was 
not  presented  with  evidence  that  these 
activities  have  adversely  affected  the 
production  of  Snake  River  sockeye 
salmon. 

Overutilization 

Commenters  expressed  conflicting 
views  as  to  whether  the  harvest  of 
Snake  River  sockeye  salmon  in  the 
Snake  and  Columbia  Rivers  was  a 
primary  factor  contributing  to  their 
decline.  NMFS  recognizes,  as  stated  in 
the  proposed  rule,  that  historic  levels  of 
harvest  greatly  reduced  the  number  of 
Snake  River  sockeye  salmon  and 
acknowledges  that  directed  commercial 
harvest  of  sockeye  salmon  in  the 
Columbia  River  was  suspended  for  1991. 
Although  no  data  exist  on  Snake  River 
sockeye  salmon  harvest  specifically,  the 
harvest  of  sockeye  salmon  in  the 
Columbia  River  may  be  a  continuing 
factor  contributing  to  this  population's 
decline. 

Disease  and  Predation 

Comments  were  submitted  indicating 
that  several  potential  disease  pathogens 
.  were  not  addressed  in  sufficient  detail. 
NMFS  acknowledges  that  infectious 
hematopoietic  necrosis,  bacterial  kidney 
disease,  whirling  disease,  Thchophyra 
sp..  as  well  as  many  other  pathogens, 
can  infect  sockeye  salmon.  These 
pathogens  were  considered  in  the 
proposed  rule,  but  their  effects  on  Snake 
River  sockeye  salmon  remain 
undocumented. 

One  commenter  was  concerned  that  a 
60-percent  predation  rate  was  too  low 
for  all  early  life  stages  of  Redfish  Lake 
sockeye.  NMFS  agrees  that  this  is  a 
valid  concern  and  further  investigation 
indicates  that  this  percentage  should 
pertain  only  to  juvenile  sockeye  salmon 
rearing  in  lakes.  Another  commenter 
asked  for  clarincation  of  which  species 
of  salmon  were  examined  for  marine 
mammal  bites  at  Lower  Granite  Dam. 
NMFS  notes  that  these  were  spring 
chinook. 

Inadequate  Regulatory  Mechanisms 

While  some  commenters  agreed  that 
existing  regulatory  measures  have  not 
been  adequate  to  prevent  the  decline  of 
Snake  River  sockeye  salmon,  many 


commenters  also  noted  instances  in 
which  existing  authorities  were  not 
adequately  used  by  NMFS  and  other 
Hshery  agencies  due  to  priorities  on 
other  species.  Specific  comments 
included  the  role  of  NMFS  and  other 
Tishery  agencies  in  agreements  and 
programs  such  as  the  Lower  Snake  River 
Fish  and  Wildlife  Compensation  Plan 
(LSRCP).  the  Idaho  Power  Company 
settlement  agreement,  and  the  Mitchell 
Act.  which  fail  to  provide  mitigation  for 
Snake  River  sockeye  salmon.  The  1972 
LSRCP  was  prepared  jointly  by  NMFS. 
FWS.  and  fisheries  agencies  from  Idaho, 
Washington,  and  Oregon.  ArtiHcial 
propagation  of  sockeye  salmon  was  not 
considered  at  the  time  the  LSRCP  was 
developed  due  to  problems  in 
controlling  the  infectious  hematopoietic 
necrosis  virus.  Appropriate  technology 
to  manage  the  virus  had  not  yet  been 
developed  in  1972. 

One  commenter  also  suggested  that 
the  problem  was  not  the  inadequacy  of 
the  laws  but  that  competing  user  groups 
have  not  resolved  water-related  issues. 
NMFS  agrees  that  all  comments  relating 
to  regulatory  mechanisms  are  useful  in 
that  they  provide  a  more  thorough 
history  of  events,  and  identify 
agreements  and  programs  previously 
accepted  by  NMFS  that  may  need  to  be 
considered  in  the  development  of  a 
recovery  plan. 

Some  commenters  stated  that  the 
Federal  Energy  Regulatory  Commission 
(FERC)  licensing  process  provides 
protection  for  fish  resources,  and  that 
the  FERC  license  conditions  associated 
with  the  Hells  Canyon  Complex  are 
adequate.  NMFS  notes  that 
recommendations  to  FERC  by  fisheries 
agencies  are  not  always  included  in 
FERC  hcense  conditions,  and  FERC 
licenses  are  granted  for  up  to  50  years, 
resulting  in  a  licensing  process  that  may 
not  ensure  protection  of  fish  resources. 

Many  commenters  also  referred  to  the 
inadequacy  of  the  Water  Budget  and 
other  measures  under  the  Northwest 
Power  Planning  Council's  Fish  and 
Wildlife  Program.  Comments  on  the 
Water  Budget  included  additional 
examples  of  problems  with  both  its 
structure  and  implementation.  Some,  for 
example,  s&ongly  supported  statements 
in  the  proposed  rule  regarding  the  Water 
Budget's  inadequate  quantity  or 
operational  constraints.  Some 
commenters  also  said  that  the  Water 
Budget  has  not  been  used  for  sockeye 
salmon  and  has  instead  been  focused  on 
peak  migrations  of  hatchery  chinook 
salmon  and  steelhead  trout.  NMFS  notes 
that  although  there  is  substantial 
overlap  in  the  migration  timing  of  these 
species,  it  is  true  that  implementation 
has  not  focused  specifically  on  Snake 


River  sockeye  salmon.  Another 
commenter  believed  that,  based  on 
Lower  Granite  Dam  passage  data,  the 
April  15  to  June  15  Water  Budget  period 
adequately  covers  the  bulk  of  the 
sockeye  migration  period.  NMFS 
believes  that  these  comments  did  not ' 
consider  that  the  amount  of  water 
available  may  be  insufficient  to  provide 
for  outmigrants  during  the  full  60-day 
window.  A  commenter's  analysis  on  the 
adequacy  of  a  60-day  migration  window 
also  failed  to  account  for  the 
considerable  distances  that  Snake  River 
sockeye  salmon  migrate  in-river.  both 
before  arriving  at.  and  after  leaving. 
Lower  Granite  Dam. 

Some  commented  that  the  Snake 
River  simply  does  not  have  enough 
water  under  present  conditions  to 
provide  needed  fish  migration  fiows. 
These  commenters  stressed  the  need  to 
consider  changes  in  the  operation  of  the 
mainstem  Snake  River  reservoirs.  One 
commenter  suggested  that  the  current 
Water  Budget  provides  adequate  flows 
"in  most  years."  As  evidence,  the 
commenter  cited  the  report,  'The 
Migralional  Characteristics  of  Chinook 
Salmon  Emanating  from  the  Snake  River 
Basin"  by  Dr.  Albert  E.  Giorgi,  submitted 
to  the  Pacific  Northwest  Utilities 
Conference  Committee  (PNUCC).  dated 
April  11, 1991.  NMFS  reviewed  this 
report  but  found  neither  this  specific 
conclusion  nor  the  data  to  support  it.  It 
is  also  significant  to  note  that  the  May  9, 
1991.  comments  of  the  PNUCC.  for 
whom  the  report  was  prepared,  stated 
that  "There  is  general  agreement  that 
some  increased  flows  above  the 
confluence  with  the  Columbia  would 
assist  juvenile  migration." 

NMFS  received  comments  that  state 
regulatory  mechanisms  that  do  not 
manage  harvest  to  protect  Snake  River 
sockeye  salmon,  do  not  require 
irrigation  diversions  to  be  screened,  and 
effectively  favor  consumptive  use  of 
water  over  in-stream  use  for  fish,  were 
more  of  a  cause  of  the  Snake  River 
sockeye's  decline  than  indicated  in  the 
proposed  rule.  As  summarized  in  this 
final  rule,  the  result  of  both  state  and 
Federal  regulatory  and  enforcement 
mechanisms  has  been  the  failure  to 
protect  the  Snake  River  sockeye  salmon. 
At  this  time.  NMFS  has  not  determined 
which  factors  contributed  most 
significantly  to  the  species'  decline. 

Other  Factors 

Manmode  Factors— Artificial 
Propagation.  One  commenter  questioned 
whether  there  was  indirect  evidence 
that  artificial  propagation  had 
compromised  the  genetic  integrity  of 
Stanley  Basin  sockeye  salmon.  NMFS 
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notes  that  sporadic  releases  of  exotic  CX 
nerka  stocks  have  been  recorded  in  the 
Stanley  Basin  Lakes  since  1821. 
EJectrophoretic  analysis  of  the  existing 
Stanley  Basin  populations  and  the  most 
likely  donor  stocks  for  these  exotic 
releases  are  inchided  in  the  Snake  River 
sockeye  salmon  Administrative  Record. 
This  information  was  used  by  NMFS  in 
the  "proposed  rule  to  list"  and  no  new 
information  was  presented  to  alter  the 
agency's  coDctusions. 

Other  S$anmade  Factors.  Some 
commenters  pointed  out  that  the 
propoaed  rule  ignored  the  poisoning  of 
certain  Stanley  Basin  lakes  and  the 
erection  of  migration  barriers  to  adult 
sockeye  salmon  to  promote  recreational 
trout  fishing.  These  actions  were  alleged 
to  have  caused  a  significant  decline  in 
Snake  River  sockeye  salmon.  NMFS 
believes  that  the  construction  of 
migration  barriers  reduced  the  available 
habitat  for  Snake  River  sockeye  salmon 
and  has  added  this  to  the  final  rule. 

Available  Conservation  Measures 

Some  commenters  were  concerned 
that  the  bmefits  of  juvenile  fish 
transportation  are  uncertain,  and  that  it 
may  actually  reduce  returns  to  spawning 
areas.  In  addition,  one  commenter  cited 
1984-86  studies  of  sockeye  salmon 
transport  from  Priest  Rapids  and 
Wanapum  dams  to  below  Bonneville 
Dam  as  evidence  that  transported 
sockeye  returned  at  lower  rates  than 
control  fish  released  at  Priest  Rapids 
and  Wanapum  dams.  As  stated  in  the 
proposed  listing.  NMFS  believes  these 
studies  were  inconclusive.  Other 
commenters  were  concenned  that  NMFS 
did  not  adequately  consider  the  benefits 
of  juvenile  fish  transportation.  They  felt 
that  much  of  the  information  on  the  in- 
river  losses  of  jevenile  fish  during 
migration  was  irrelevant  because  nearly 
all  Snake  River  sockeye  salmon  are 
collected  and  transported.  NMFS  agrees 
that  the  uncertainty  of  transport  benefits 
will  need  to  be  addressed.  Whether  if  is 
as  a  result  of,  or  in  spite  of,  the  existing 
juvenile  ffsh  transportation  program,  the 
fact  remains  that  the  Snake  River 
sockeye  sahmm  population  has 
continued  to  dedine. 

Several  commenters  were  concerned 
that  critical  habitat  has  not  been 
designated.  NMFS  is  not  designating 
critical  habitat  coneorrently  with  this 
listing  because  NMFS  does  not  want  to 
delay  this  Ksting  decision  while  the 
required  analyses  for  designating 
critical  habitat  are  completed.  NMFS 
intends  to  propose  critical  habitat  ht  a 
separate  rulemaking. 


Cooridaratioa  of  Saake  River  Seckaya 
SabMB  as  a  "Spadaa"  Under  the  BSA 

To  consider  the  Snake  River  sockeye 
sabnon  for  listing,  it  mast  qualify  as  a 
"species"  under  the  BSA.  "The  ESA 
defines  a  "species"  to  include  any 
"distinct  population  segment  of  any 
species  of  vertebrate  *  *  *  which 
interbreeds  when  mature."  Concurrent 
with  this  final  determination  on 
sockeye.  NMFS  is  publishing  its  final 
policy  on  how  it  will  apply  the  ESA 
"species"  definition  in  evaluating  Pacific 
salmon  (see  "Notice  of  Policy  on 
Applying  the  Definition  of  Species 
Under  the  Endangered  Species  Act  to 
Pacific  Salmon"  in  this  issue  of  the 
Federal  Regiatar.  A  salmon  population 
win  be  considered  a  distinct  population, 
and  hence  a  species  under  the  ESA.  if  it 
represents  an  evolutionarily  significant 
unit  (ESU)  of  the  biological  species.  The 
population  must  satisfy  two  criteria  to 
be  considered  an  ESU:  (1)  It  must  be 
substantially  reproductively  isolated 
from  other  conspecific  population  units; 
and  (2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  Further  guidance 
on  application  of  this  policy  is  contained 
in  the  NMFS  paper  "Pacific  Salmon  and 
the  Definition  of  Species  under  the 
Endangered  Species  Act"  (Waples  In 
press). 

In  this  case,  the  question  of 
population  distinctness  is  complicated 
by  the  presence  of  kokanee  salmon  in 
Redfish  Lake.  One  hypothesis  is  that  the 
sockeye  and  kokanee  salmon  share  a 
common  gene  pooL  If  so,  they  shoukl  be 
considered  as  a  miit  in  ESA  evaluationa 
If  the  two  forms  are  reproductively 
isolated,  they  shcRdd  be  considered 
separat^. 

Adult  salmon  returning  to  Redfish 
Lake  were  not  available  for  comparison 
(genetic  analyses)  with  spawning 
kokanee  sampled  from  Fishhook  Creek, 
an  inlet  stream  to  Redfish  Lake  in  1990. 
However,  other  evidence  suggests  that 
the  two  forma  are  distinct  ( Wnples  et  a/. 
1991).  Recent  studies  of  O.  nerka  in 
other  areas  of  the  Pacific  Northwest 
(Foote  et  al,  1980)  found  substantial 
genetic  differences  between  the  two 
forms,  in  spite  of  occasional  cross- 
spawning  behavior  and  viability  of 
hybrids  through  early  hfe-history  stages 
in  culture.  Poote  et  ot.  (198B)  fotmd 
significant  differences  in  the  fit>quencies 
of  alleles  between  sockeye  and  kokanee 
salmon  in  each  of  the  lake  systems  they 
studied,  and  also  found  that  the 
magnitude  (rf  genetic  divergence 
between  sympatric  sockeye  and 
kokanee  sahmm  increased  with  distance 
uprrver  from  the  ocean.  A  recent 
eiectrophoretic  sm-rey  conducted  by 


NMFS  also  found  substantial  genetic 
differences  between  sockeye  and 
kokanee  salmon  in  two  river/lake 
systems  where  they  co-occur  (Monan 
1991).  Thus,  it  is  likely  that  historically, 
sockeye  and  kokanee  sahnon  were 
reproductively  isolated  in  Redfish  Lake. 
This  premise  is  supported  by  recent 
evidence  that  outmigrants  from  Redfish 
Lake  in  1991  were  genetically  distinct 
from  Redfish  Lake  kokanee  sampled  last 
year  (Schiewe  1991).  Further  evidence  of 
reproductive  isolation  is  that  kokanee 
continue  to  spawn  in  an  inlet  stream 
(Fishhook  Creek)  in  August/September, 
but  sockeye  salmon  spawn  later 
(generally  October)  and  only  along 
shoals  in  the  lake  (Bjomn  et  al.  1968: 
Fulton  1970;  Bowler  1990). 

An  alternative  hypothesis,  that 
Sunbeam  Dam  caused  the  extinction  of 
the  original  sockeye  salmon  gene  pool 
and  that  recent  anadromous  O.  nerka  in 
Redfish  Lake  have  resulted  from  the 
seaward  drift  of  kokanee,  was  also 
considered  (see  discussion  under 
"Status  of  Snake  River  Sockeye  Salmon" 
below).  Although  it  is  known  from 
studies  in  other  geographscal  areas  that 
kokanee  can  occasionally  produce 
anadromous  fish,  the  number  of 
outmigrants  that  successfully  return  as 
adults  is  typically  quite  low. 
Furthermore,  investigations  of  kokanee 
elsewhere  have  not  included  migration 
requirements,  passage  obstacles,  or 
habitat  limitationa  similar  to  those 
experienced  by  anadronova  fiali 
returning  to  the  Snake  River  system. 
Thus,  if  kokanee  were  responsible  for 
post  Sunbeam  Dam  anadromous  O. 
nerka  in  Redfish  Lake,  ii  would  be  an 
unprecedented  occarrence  for  the 
species  (Waples  et  al  1991). 

Considering  evidence  that  sockeye 
salmon  continued  to  pass  Sunbeam  Dam 
prior  to  its  removal,  available  genetic 
information,  and  given  the  uncertainty 
regarding  the  ability  of  Redfish  Lake 
kokanee  to  produce  anadromous  O. 
nerka  in  the  numbers  observed,  NMFS  is 
proceeding  on  the  premise  that  the 
original  sockeye  salmon  gene  pool  still 
exiu  in  Redfish  Lake  and  is  distinct 
from  the  kokanee  (WapFes  et  al.  1991). 
Available  informatton  indicates  that 
Snake  River  sockeye  salmon  are  also 
reproductively  isolated  firun  other 
sockeye  sahnon  populations  and 
represent  an  important  component  in  the 
evolutionarily  legacy  of  the  species.  The 
great  distance  (over  700  river  miles 
(1,127  kilometers)}  separating  Redfish 
Lake  from  the  nearest  sockeye  salmon 
populations  in  the  upper  Cohunbia  Rivet 
ensures  a  strong  degree  of  reproductive 
isolation.  There  is  no  evidence  of 
straying  of  sockeye  sabnon  from  the 
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upper  Columbia  River  or  elsewhere  into 
Redfish  Lake  (Waples  el  al.  1991). 

Redfish  Lake  supports  the  world's 
southernmost  natural  sockeye  salmon 
population.  Sockeye  salmon  returning  to 
Redfish  Lake  also  travel  a  greater 
distance  from  the  sea  (almost  900  miles 
(1.448  kilometers))  and  to  a  higher 
elevation  (6,500  feet  (1.219  meters))  than 
do  sockeye  salmon  anywhere  else  in  the 
world.  In  contrast,  sockeye  salmon  in 
the  upper  Columbia  Basin  spawn  at 
elevations  more  than  4.000  feet  (1.219 
meters)  lower.  Furthermore,  the  upper 
Columbia  River  populations  are  in  a 
different  ecoregion  domain  (humid 
temperate)  than  is  Redfish  Lake  (dry) 
(Waples  et  al.  1991).  Collectively,  these 
data  argue  strongly  for  the  ecological 
uniqueness  (with  respect  to  sockeye 
salmon)  of  the  Snake  River  habitat  and 
make  it  likely  that  the  Redfish  Lake 
population  contains  unique  adaptive 
genetic  characteristics. 

Electrophoretic  studies  of  sockeye 
salmon  throughout  North  America  and 
Asia  typically  have  found  substantial 
genetic  differences  between  sockeye 
salmon  stocks  from  differCht  river 
systems  (e.g..  Utter  et  al.  1984;  Foote  et 
al.  1989;  Monan  1991).  Furthermore,  a 
recent  study  (Monan  1991)  demonstrated 
that  samples  of  kokanee  from  Redfish 
and  Alturas  Lakes  are  genetically 
similar  to  each  other  but  quite  distinct 
from  samples  from  other  lakes  in  Idaho, 
Washington,  and  British  Columbia. 
Although  specific  data  are  not  available 
for  Redfish  Lake  sockeye  salmon,  these 
results  suggest  that  this  population  is 
probably  genetically  distinct  from  other 
sockeye  salmon  populations. 

NMFS  concludes  that  the  best 
available  information  indicates  that  this 
population  meets  both  of  the  criteria 
necessary  to  be  considered  an  ESU. 
Therefore,  NMFS  has  determined  that 
the  Snake  River  sockeye  salmon  is  a 
"species"  under  the  ESA. 

Status  of  the  Snake  River  Sockeye 
Salmon 

Historically,  sockeye  salmon  were 
produced  in  Idaho  in  the  Stanley  Basin 
of  the  Salmon  River  in  Alturas,  Pettit, 
Redfish,  Yellowbelly  and  Stanley  Lakes 
and  may  have  been  present  in  one  or 
two  other  Stanley  Basin  lakes  (Bjomn  et 
al.  1968).  Welsh  et  al.  (1965)  also 
included  Little  Redfish  Lake,  on  Redfish 
Creek  downstream  from  Redfish  Lake, 
as  sockeye  salmon  habitat.  Outside  of 
the  Salmon  River  Basin,  but  within  the 
Snake  River  Basin,  sockeye  salmon 
were  produced  in  Big  Payette  Lake  on 
the  North  Fork  Payette  River  and  in 
Wallowa  Lake  on  the  Wallowa  River 
(Evermann  1895;  Toner  I960;  Bjomn  et 
al.  1968;  Fulton  1970). 


In  1881.  2,600  pounds  (1,180  kilograms] 
of  fresh  sockeye  salmon  were  taken  by 
prospectors  at  Alturas  Lake,  near 
Redfish  Lake  in  the  Stanley  Basin 
(Evermann  1896).  Agricultural  diversions 
of  water  from  Alturas  Lake  Creek 
currently  prevent  adult  sockeye  salmon 
from  migrating  upstream,  precluding 
production  in  Alturas  Lake.  Treatment 
with  piscicides  (chemicals  used  to  kill 
fish)  in  1961  and  1962  and  the 
construction  of  migration  barriers  to 
prevent  the  immigration  of  warmwater 
fish  species  precluded  sockeye  salmon 
production  in  Pettit,  Stanley  and 
Yellowbelly  Lakes. 

There  is  no  reliable  information  on  the 
numbers  of  sockeye  salmon  spawning  in 
Redfish  Lake  in  the  early  1900s  (Bjomn 
et  al.  1968).  However,  Evermann  (1895, 
1896)  reported  that  there  were  plans  to 
build  a  cannery  there. 

Construction  a  Sunbeam  Dam  in  1910. 
20  miles  (32.2  kilometers)  downstream 
from  Redfish  Lake  Creek  on  the 
mainstream  Salmon  River,  seriously 
impeded  sockeye  salmon  access  to  the 
Stanley  Basin  lakes.  The  original  adult 
fishway  was  constructed  with  wood  and 
was  ineffective  jn  passing  fish  over  the 
dam  (Kendall  1912;  Gowen  1914).  It  was 
replaced  in  1920  with  a  concrete  adult 
fishway  that  successfully  passed 
sockeye  salmon  during  at  least  1  year. 

There  is  a  difference  of  opinion 
regarding  the  effects  of  Sunbeam  Dam 
on  the  original  sockeye  salmon  run  to 
lakes  in  the  Stanley  Basin.  Some  argue 
that  the  dam  represented  a  complete 
barrier  to  upstream  passage  for  enough 
years  that  the  original  anadromous  run 
was  eliminated  (Chapman  et  al.  1990). 
On  the  other  hand,  eyewitness  accounts 
(Jones  1991)  document  adult  sockeye 
salmon  spawning  in  Redfish  Lake  in  a 
number  of  years  prior  to  and 
immediately  after  partial  removal  of  the 
dam  in  1934.  Subsequently.  Parkhurst 
(1950)  reported  sockeye  salmon 
spawning  in  the  lake  in  1942. 

Escapement  of  sockeye  salmon  to  the 
Snake  River  has  declined  dramatically 
in  recent  years.  Counts  made  at  Lower 
Granite  Dam  (the  first  dam  on  the  Snake 
Rivet  downstream  from  the  confluence 
of  the  Salmon  River)  have  ranged  from 
531  in  1976  to  zero  in  1990.  It  should  be 
noted  that  the  number  of  fish  counted  at 
a  dam  may  differ  from  the  number 
actually  passing;  some  fish  may  pass 
during  non-counting  periods  or  may  pass 
through  navigation  locks.  Records  are 
available  on  escapement  into  Redfish 
Lake  for  the  years  1954  through  1966  and 
from  1985  through  1987.  During  these 
years,  the  Idaho  Department  of  Fish  and 
Came  (IDFG)  enumerated  adult  sockeye 
salmon  at  a  weir  in  Redfish  Lake  Creek. 
In  the  years  from  1954  through  1966,  the 


number  of  adults  counted  by  IDFG 
varied  from  4,361  and  1955,  to  11  in  1961. 
to  335  in  1964.  In  the  years  1985  through 
1987.  IDFG  operated  a  temporary  weir  in 
Redfish  Lake  Creek.  The  total 
escapement  in  these  years  was  12  In 
1985.  29  in  1986.  and  16  in  1987.  In  1988, 
IDFG  also  conducted  spawning-ground 
surveys  in  Redfish  Lake  and  identified 
four  adults  and  two  redds  (gravel 
mounds  in  which  the  eggs  are 
deposited).  In  1989.  observations  in 
Redfish  Lake  included  one  adult 
sockeye,  one  redd  and  a  second 
potential  redd.  No  redds  or  adults  were 
observed  in  1990. 

During  the  spring  of  1991,  a  fraction  of 
the  juvenile  O.  nerka  outmigrants  from 
Redfish  and  Alturas  Lakes  were 
collected  and  transported  to  Eagle 
Hatchery,  Eagle,  Idaho,  to  provide  a 
potential  source  of  broodstock  for  future 
sockeye  production.  Four  adults  (three 
males  and  one  female)  returned  to 
Redfish  Lake  in  1991  and  were  captured 
and  held  in  special  facilities  al  Sawtooth 
Hatchery  near  Redfish  Lake.  These  fish 
were  successfully  spawned  and  the 
resulting  progeny  will  be  used  to 
maximize  sockeye  production. 

Summary  of  Factors  Affecting  the 
Species 

The  ESA  requires  a  determination  of 
whether  a  species  is  threatened  or 
endangered  because  of  any  of  the  five 
factors  identified  in  section  4(a)(1).  This 
determination  is  based  on  the 
"Summary  of  Factors  Affecting  the 
Species"  section  in  the  proposed  rule 
and  on  comments  received  on  the 
proposed  rule.  A  brief  description  of 
these  factors  follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Hydropower  development  has 
resulted  in  blockage  of  habitat,  turbine- 
related  mortality  of  juvenile  fish, 
increased  delay  of  juvenile  migration 
through  the  Snake  and  Columbia  Rivers, 
increased  predation  on  juvenile  salmon 
due  to  residualism  in  reservoirs  and 
increased  predator  populations  due  to 
ideal  foraging  areas  created  by 
impoundments,  and  increased  delay  of 
adults  on  their  way  to  spawning 
grounds.  Water  withdrawal  and  storage 
and  irrigation  diversions  and  blockage 
of  habitat  for  purposes  such  as 
agriculture  have  also  contributed  to  the 
destruction  of  Snake  River  sockeye 
salmon  habitat. 
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B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Data  specific  to  the  exploitation  of 
Snake  River  sockeye  salmon  are  limited, 
but  available  information  indicates  that 
commercial  fisheries  in  the  lower 
Columbia  River,  and  harvest  on  the 
spawning  grounds,  were  primary  factors 
in  the  decline  of  Snake  River  sockeye 
salmon  (Fulton  1970). 

The  recreational  harvest  of  sockeye 
salmon  in  the  Columbia  River  is 
negligible  (Washington  Dept.  of 
Fisheries  and  Oregon  Dept.  of  Fish  and 
Wildlife  1990).  There  is  no  information 
available  to  indicate  that  ocean  harvest 
of  Columbia  River  (including  Snake 
River)  sockeye  salmon  is  significant. 

C.  Disease  or  Predation 

Sockeye  salmon  are  exposed  to 
numerous  bacterial,  protozoan,  viral, 
and  parasitic  organisms  in  spawning 
and  rearing  areas,  migratory  routes,  and 
the  marine  environment.  Even  though  O. 
nerka  is  susceptible  to  these,  their  effect 
on  Snake  River  sockeye  salmon  is  not 
documented. 

Predators,  particularly  northern 
squawfish.  Ptychocheilus  oregonensis. 
and  avian  predator  populations  have 
increased  due  to  hydroelectric 
development  that  created 
impoundments  providing  ideal  foraging 
areas.  Turbulent  conditions  in  turbines, 
dam  bypasses,  and  spillways  have 
Increased  predator  success  by  stunning 
or  disorienting  passing  juvenile  salmon 
migrants. 

Marine  mammal  numbers,  especially 
t  harbor  seals  and  California  sea  lions, 
are  increasing  on  the  West  Coast  and 
increases  in  predation  by  pinnipeds 
have  been  noted  in  all  Northwest 
salmonid  fisheries.  However,  the  extent 
to  which  predation  is  a  factor  causing 
the  decline  of  Snake  River  sockeye 
salmon  is  unknown. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

A  wide  variety  of  Federal  and  state 
laws  and  programs  have  affected  the 
abundance  and  survival  of  anadromous 
fish  populations  in  the  Columbia  River. 
These  regulatory  mechanisms  have  not 
prevented  the  decline  of  Snake  River 
sockeye  salmon. 

E.  Other  Natural  and  Manmade  Factors 

1.  Natural  Factors.  Drought  is  the 
principal  natural  condition  that  may 
have  contributed  to  reduced  Snake 
River  sockeye  salmon  production. 
Annual  mean  streamflows  for  the  1977 
water  year  were  generally  the  lowest 
recorded  for  many  streams  since  the  late 


nineteenth  century  (Columbia  River 
Water  Management  Group  1978).  The 
1990  water  year  became  the  fourth 
consecutive  year  of  drought  conditions 
in  the  Snake  River  Basin  (Columbia 
River  Water  Management  Group— in 
press). 

2.  Manmade  Factors.  There  is  no 
direct  evidence  that  artificially 
propagated  fish  have  compromised  the 
genetic  integrity  of  Stanley  Basin 
sockeye  salmon.  Supplementation  of 
kokanee  salmon  occurred  sporadically, 
beginning  early  in  this  century.  In  most  - 
cases,  the  origin  of  the  donor  stocks  is 
unknown  (Bowler  1990).  Preliminary 
electrophoretic  analyses  of  19  different 
sockeye  and  kokanee  salmon  samples 
from  Idaho,  Washington,  and  British 
Columbia  (these  include  the  most  likely 
sources  for  donor  stocks)  indicated  that 
Redfish  and  Alturas  Lake  kokanee 
populations  are  genetically  different 
from  the  other  populations  sampled. 
Adult  salmon  returning  to  Redfish  Lake 
were  unavailable  for  sampling.  Artificial 
production  of  other  species  may  have  an 
adverse  impact  on  Snake  River  sockeye 
salmon  as  they  jointly  migrate  through 
the  rivers,  estuary  and  ocean,  and  may 
compete  with  sockeye  salmon  for  food. 

Determination 

Based  on  its  assessment  of  available 
scientific  and  commercial  information, 
NMFS  is  issuing  a  final  determination 
that  the  Snake  River  sockeye  salmon 
[Oncorhynchus  nerka]  is  a  "species" 
under  the  ESA  and  should  be  listed  as 
endangered  under  the  ESA. 

Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recognition,  prohibitions  on  taking, 
recovery  actions,  and  Federal  agency 
consultation  requirements.  Recognition 
through  listing  promotes  conservatiop 
actions  by  Federal  and  state  agencies 
and  private  groups  and  individuals. 

For  listed  species,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or 
conduct  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  NMFS. 

Examples  of  Federal  actions  most 
likely  to  affect  Snake  River  sockeye 
salmon  include  authorized  purposes  of 
mainstem  Columbia  and  Snake  Rivers 
hydroelectric  and  storage  projects.  Such 
authorized  purposes  include 
hydroelectric  power  generation,  flood 


control,  irrigation,  and  navigation. 
Federal  actions  including  COE  section 
404  permitting  activities  under  the  Clean 
Water  Act.  COE  section  10  permitting 
activities  under  the  Rivers  and  Harbors 
Act,  and  FERC  licenses  for  non-Federal 
development  and  operation  of 
hydropower  may  also  be  affected. 

Critical  Habitat 

NMFS  has  completed  its  analysis  of 
the  biological  status  of  sockeye  salmon 
in  the  Snake  River  but  has  not 
completed  the  analysis  necessary  for  the 
designation  of  critical  habitat.  NMFS 
has  decided  to  proceed  with  the  final 
listing  determination  now  and  to 
proceed  with  the  designation  of  critical 
habitat  in  separate  rulemaking.  NMFS 
believes  that  this  action  is  consistent 
with  the  Intent  of  the  1982  amendments 
to  the  ESA:  "The  Committee  feels 
strongly,  however,  that,  where  the 
biology  relating  to  the  status  of  the 
species  is  clear,  it  should  not  be  denied 
the  protection  of  the  Act  because  of  the 
inability  of  the  Secretary  to  complete  the 
work  necessary  to  designate  critical 
habitat."  H.  Rep.  No.  567. 97th  Cong..  2d 
Sess.  19  (1982). 

NMFS  has  determined  that  final 
listing  is  appropriate  and  necessary  to 
the  conservation  of  Snake  River  sockeye 
salmon.  The  prompt  listing  will  bring  the 
protections  of  the  ESA  into  force, 
including  the  requirement  that  all 
Federal  agencies  consult  with  NMFS  to 
ensure  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Prompt  listing  will  assure 
that  Federal  agencies  whose  activities 
may  affect  the  species  will  consult  with  i 
NMFS  under  section  7(a)(2)  of  the  ESA    ' 
during  their  planning  for  1992  operations 
and  activities.  For  example,  the  Corps  of 
Engineers  is  currently  analyzing 
potential  options  for  1992  to  improve 
river  flows  for  salmon  and  the 
Bonneville  Power  Administration  is 
preparing  a  review  of  Columbia  and 
Snake  River  hydropower  operation. 
Listing  now  will  thus  promote  timely 
and  effective  consideration  of  measures 
to  conserve  Snake  River  sockeye 
salmon. 

Furthermore.  NMFS  has  concluded 
that  critical  habitat  is  not  determinable 
at  this  time  because  information 
sufficient  to  perform  the  required 
analysis  of  the  impacts  of  the 
designation  is  lacking.  Designation  of 
critical  habitat  requires  a  determination 
of  those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  which  may  require 
special  management  considerations  or 
protection.  NMFS  has  been  reviewing 
scientific  and  biological  information 
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concerning  the  habitat  requirements  of 
Snake  River  sockeye  salmon  and  has 
been  identifying  activities  that  may 
adversely  impact  the  habitat.  This  will 
take  additional  time  because  many 
Federal  and  State  agencies  are  involved 
in  the  management  of  fish  and  wildlife 
habitat  in  the  Columbia  River  system. 
Further,  management  considerations 
and  protection  for  sockeye  salmon  are 
complicated  by  the  possibility  that  these 
measures,  if  developed  in  isolation,  may 
not  be  appropriate  for  other  Snake  River 
salmon  species.  Thus.  NMFS  is  planning 
to  propose  concurrently  critical  habitat 
determinations  for  all  petitioned  Snake 
River  salmon  stocks.  In  addition, 
designation  of  critical  habitat  requires 
the  consideration  of  economic 
information.  NMFS  is  in  the  process  of 
gathering  and  analyzing  the  economic 
information  needed  for  the  designation 
(see  notices  requesting  information  on 
critical  habitat  published  in  the  Federal 
Register  on  October  15. 1991:  56  FR 
51684). 

Classification 

The  1982  amendments  to  the  ESA 
(Pub.  L.  97-304)  in  section  4(b)(1)(A), 
restricted  the  formation  that  may  be 
considered  when  assessing  species  for 
listing.  Based  on  this  limitation  of 
criteria  for  a  listing  decision  and  the 


opinion  in  Pacific  Legal  Foundation  v. 
Andrvs.  657  F.2d  829  (6th  Cir.  1981). 
NMFS  has  categorically  excluded  all 
endangered  species  listings  from 
environmental  assessment  requirements 
of  the  National  Environmental  Policy 
Act  (48  FR  4413,  February  6, 1984). 

The  Conference  Report  on  the  1982 
amendments  to  the  ESA  notes  that 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species,  and  that  E.0. 12291 
economic  analysis  requirements,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act  are  not 
applicable  to  the  listing  process. 
Similarly,  listing  actions  are  not  subject 
to  the  requirements  of  E.0. 12612. 

References 

The  complete  citations  for  the  references 
used  in  this  document  can  be  found  in  the 
Proposed  Endangered  Status  for  Snake  River 
Sockeye  Salmon  (56  FR  14055;  April  5. 1991) 
or  one  of  the  following: 

Schiewe,  M.H.  1991.  Genetic  Studies  of 
Redfish  Like  Outmigrants  Oncorhynchus 
nerka.  Memorandum  to  Rolland  Schmitten 
and  Richard  Beny  dated  July  19, 1991. 

Waples.  R.S.  In  press.  Pacific  Salmon  and 
the  dermition  of  "Species"  under  the 
Endangered  Species  Act.  Marine  Fisheries 
Review. 

Waples,  R.S.,  O.W.  )ohnson.  and  R.P.  lones. 
Ir.  1991.  Status  Review  Report  for  Snake 


River  Sockeye  Salmon.  U.S.  Dep.  Commer.. 
NOAA  Tech.  Memo.  NMFS  F/NWC-195. 

List  of  Subjects  in  50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
wildlife.  Exports,  Fish.  Imports.  Marine 
mammals.  Reporting  and  recordkeeping 
requirements.  Transportation. 

Dated:  November  14. 1901. 
WUliam  W.  Fox.  Jr.. 
Assistant  Adwinittralor  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  222  is  amended  . 
as  follows: 

PART  222-ENDANGERED  FISH  OR 
WILDLIFE 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Auiiiority:  16  U.&C  1531  et  acq. 

§222.23    (AmMHtedl 

2.  In  S  222,23.  paragraph  (a)  is 
amended  by  adding  the  phrase  "Snake 
River  sockeye  salmon  [Oncorhynchus 
nerka);"  immediately  after  the  phrase 
'Totoaba  [Cynoscian  macdonaldf);"  in 
the  second  sentence. 

(FR  Doc.  91-27816  Filed  11-14-81:  4fl2  pm) 

WLUNO  CODE  3S10-a-« 
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November  20,  1991 


Part  III 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


29  CFR  Part  570 

Occupations  Particularly  Hazardous  for  the 
Employment  of  Minors  Between  16  and 
18  Years  of  Age,  or  Detrimental  to  Their 
Health  or  Well-Being;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Part  570,  Subpart  E— 
Occupations 

Particularly  Hazardous  for  ttie 
Employment  of  Minors  Between  16 
and  18  Years  of  Age,  or  Detrimental  to 
Their  Healtti  or  Well-Being 

agency:  Wage  and  Hour  Division. 

Employment  Standards  Administration. 

Labor. 

action:  Final  rule. 


SUMMURV:  This  document  provides 
changes  to  three  hazardous  Occupations 
Orders  (HOs).  issued  pursuant  to 
section  3(1)  of  the  Fair  Labor  Standards 
Act  (hereafter.  "FLSA"  or  "Act"),  which 
prohibit  the  employment  of  minors 
under  18  years  of  age  in  occupations 
declared  by  the  Secretary  of  Labor  to  be 
particularly  hazardous  for  such  minors. 
or  detrimental  to  their  health  or  well- 
being.  The  aSected  HOs  are  those 
related  to  the  operation  of  a  motor 
vehicle  (HO  2),  the  use  of  power-driven 
meat  processing  equipment  (HO  10),  and 
the  operation  of  paper-products 
machines  (HO  12). 

The  changes  to  the  HOs:  (1)  Eliminate 
exemptioa  procedures  contained  in  HO 
2  which  have  allowed  the  employment 
of  minors  under  18  years  of  age  as 
school  bus  drivers;  (2)  clarify  that 
restaurants,  fast-food  establishments, 
and  other  retail  establishments  are 
subject  to  HO  10  prohibiting  minors 
under  the  age  of  18  from  using  power- 
driven  meat  processing  equipment;  (3) 
specifically  provide  that  power-driven 
meat  siioers  are  neat  processing 
equipment  within  the  meaning  of  the  HO 
10  prohibitions:  and  (4)  amend  HO  12  to 
expressly  prohibit  minors  under  the  age 
of  18  from  using  power-driven  paper 
machinery  in  the  processing  of  paper, 
irrespective  of  the  intended  use  of  the 
processed  paper. 

EFFECTIVE  DATE:  The  rule  is  effective 
December  2a  1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
|.  Dean  Speer.  Director.  Division  of 
Policy  and  Analysis.  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  U.S.  Department  of 
Labor,  room  S-350e.  200  Constitution 
Avenue  NW..  Washington.  DC  20210, 
(202)  523-8412.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Sections  3(1)  and  12  of  the  FLSA 
authorize  the  Department  of  Labor  to 
regulate  youth  employment  to  ensure 
that  it  does  not  Interfere  with  the 
schooling,  health,  or  well-being  of 
minors. 

Section  3(1)  of  the  FLSA  provid«i  a 
minimum  age  of  18  years  of  any 
nonagricultural  occupations  which  the 
Secretary  of  Labor  finds  to  be 
particularly  hazardous  for  minors  W  and 
17  years  of  age,  or  detrimental  to  dieir 
health  and  well-being.  The  seventeen 
nonagricultural  HOs  aie  contained  in  29 
CFR  Part  570.  subpart  E. 

These  revisions  to  three  of  the  HOs 
are  clarifying  modifications  that 
incorporate  Departmental  regulatory 
and  enforcement  policy.  The  final  rule 
makes  only  minor  revisions  to  the 
proposed  rule  which  was  published  ia 
the  Federal  Register  on  October  23. 1900 
(55  FR  42812). 

These  changes  were  recommended  by 
the  Child  Labor  Advisory  Committee, 
which  the  Department  established  in 
August  1987  to  provide  advice  and 
technical  expertise  in  the  development 
of  possible  proposals  to  change  the 
existing  child  labor  standards.  The 
Committee  consisted  of  21  members, 
representing  employers,  educatkm, 
labor,  child  guidance  professionals,  civic 
groups,  child  advocacy  groups.  State 
officials,  and  safety  groups. 

n.  Pa|ieiwerk  Reduction  Act 

These  rules  contain  no  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act.  The 
general  FLSA  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  control  number  1215-0017. 

UL  Summaiy  of  Comments 

HO  2— Occupations  of  Motor  Vehicle 
Driver  and  Outside  Helper.  29  CFR 
570.52 

HO  2  contains  the  finding  that 
employment  as  a  motor  vehicle  driver  or 
as  an  outside  helper  on  a  motor  vefaide 
is  particularly  hazardous  for  minors 
under  the  age  of  18.  The  Department 
proposed  a  revision  to  HO  2  to  eliminate 
an  exception  under  which  States  could 
request  that  15-  and  17-year-old  youths 
be  permitted  to  drive  school  buses.  (See 
55  FR  42812.  October  12. 1990.)  Under 
this  exception,  the  Secretary  could  grant 
an  exemption  for  16-  and  17-yeai^old 
youths  to  drive  school  buses  on  the 
basis  of  the  Secretary's  approval  of  an 
application  filed  by  the  Governor  of  the 
State  in  which  the  vehicle  is  registered. 

Almost  all  Stales  already  prohibit 
minors  from  operating  school  buses. 


and.  in  recent  years,  the  Department  has 
been  phasing-out  the  application  of  this 
exemption.  In  proposing  to  eliminate  the 
exemption,  the  Department  indicated 
that  this  change  essentially  would  bring 
the  regulations  into  conformance  with 
cotrent  practice. 

As  indicated  in  the  October  23, 1990 
proposal,  when  public  employees  first 
were  brought  under  coverage  of  the 
FLSA  by  the  1966  Amendments,  such 
employees  also  became  subject  to  the 
FLSA's  child  labor  provisions  and 
regulations.  A  number  of  States  that  had 
been  using  youths  under  18  years  of  age 
to  drive  school  buses  prior  to  1968 
appealed  to  the  Secretary  for  permission 
to  continue  that  practice.  After 
completion  of  a  study  and  a  public 
bearing,  it  was  determined  at  that  time 
that  school  bus  driving  was  not 
particularly  hazardous  for  16-  and  17- 
year-old  minors  who  were  carefully 
selected,  trained,  and  supervised. 

In  1968,  an  amendment  to  HO  2  was 
adopted  allowing  State  Governors  to 
apply  annually  to  the  Secretary  of  Labor 
for  authorization  to  employ  16-  and  17- 
year-old  youths  to  drive  school  buses  in 
their  States.  Fourteen  States  initially 
applied  for  the  exemption  to  continue 
their  practice  of  employing  minors  under 
age  18  to  drive  school  buses. 

In  reviewing  requests  of  Governors  to 
use  minors  under  age  18  to  drive  school 
buses,  the  Secretary  weighed  their 
compliance  with  eleven  criteria  set  forth 
in  die  prior  rule  concerning  selection, 
training,  and  supervision  of  the  minors 
employed. 

By  1986,  through  actions  of  State 
Departments  of  Education  or  laws 
passed  by  State  legislatures,  only  nine 
State  Governors  requested  approval  to 
use  16-  and  17-year-old  youths  to  drive 
sdiool  buses.  In  1987,  applications  were 
received  from  six  State  Governors  for 
such  approval.  In  the  last  two  years, 
however,  only  the  State  of  Wyoming 
requested  and  received  approval,  and 
the  exemption  was  requested  for  and 
applied  to  only  school  District  *1,  in 
Washakie  County. 

Over  the  years,  the  concern  of  the 
Department  of  Labor  became  heightened 
by  an  increasing  number  of  school  bus 
accidents  involving  16-  and  17-year-old 
drivers  where  school  children  were 
killed  or  seriously  injured. 

In  a  1982  report,  entitled  "The  16/17 
Year  Old  School  Bus  Driver."  the  Office 
of  Driver  and  Pedestrian  Safety  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  concluded  that 
16-  and  17-year-old  school  bus  drivers 
were  overrepresented  in  school  bus 
accidents.  The  NHTSA  study  covered  a 
len-year  period  (1969-1979)  and  the 
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twelve  States  that  employed  school  bus 
drivers  under  age  18.  The  study  found 
that  on  the  average  IS-  and  17-year-old 
drivers  had  more  accidents  per  million 
miles  than  drivers  aged  tb  and  over. 
(Sixteen  and  t7-year-old8  accounted  for 
.181  accidents  per  driver  and  22.61 
accidents  par  ndllion  miles.  Drivers  aged 
18  and  over  averaged  .093  accidents  per 
driver  and  1140  accidents  per  million 
miles.) 

In  addition,  the  Fatal  Accident 
Reporting  System  (PARS)  data  for  1979 
indicated  that  10-  and  17-year-old8  were 
involved  in  841%  of  all  fatal  school  bus 
accidents,  even  though  they  comprised 
only  2,7%  of  all  school  bus  drivers  in  the 
nation  that  year. 

Following  a  serious  school  bus 
accident  in  1905  involving  a  17-year-old 
driver,  the  National  Transportation 
Safety  Board  (NTSB)  studied  the 
accident  rates  of  16-  and  17-year-old 
school  bus  drivers  for  three  school  years 
(1982-83  duDugh  1964-85)  for  the  State 
in  which  the  accident  occurred.  The 
study  showed  that  accident  rates  for  16- 
and  17-year«ld  drivers  were 
significantly  higher  than  those  for  older 
school  bus  drivers.  The  accident  rate  per 
million  miles  for  16-  and  17-year-oid 
drivers  was  12.7  for  1982-63. 14.0  for 
1983-64.  and  13.2  for  1964-85.  The 
accident  rate  per  million  miles  for  18- 
year-old  and  older  drivers  was  8.1,  IOjO. 
and  9^  respectively.  The  NTSB 
recommended  that  the  three  States  with 
the  highest  accident  rates  involving  16- 
and  17-yearold8  discontinue  the 
practice  of  hiring  16-  and  17-year-olds  to 
drive  school  buses. 

At  its  meeting  in  March  198a  the 
Child  Labor  Advisory  Committee 
recommended  that  there  be  no 
exemption  from  HO  2  to  allow  school 
bus  driving  by  16-  and  17-year-olds.  The 
Committee  reviewed  the  States' 
accident  and  injury  data,  the  report  and 
recommendations  of  the  NTSB.  and 
other  data  on  the  factors  attributed  to 
the  causes  of  some  of  the  more  serious 
accidents. 

The  Committee's  rationale  was  that 
minors  who  drive  school  buses  are 
subject  to  the  following  hazards:  (1) 
Minors  have  difficulty  maintaining 
discipline  on  school  buses  due  to  peer 
pressure:  (2)  driving  a  school  bus  is  a 
serious  responsibility:  and  (3)  16-  and 
17-year-old  drivers  lack  experience  and 
maturity,  and  have  poorer  judgment 
than  adults. 

The  Department  reviewed  the  same 
data  utilized  by  the  Committee  and  also 
concluded  that  the  occupation  of  motor 
vehicle  operator  is  too  hazardous  for  16- 
and  17-year-old  youths.  In  comparison 
to  adult  drivers.  16-  and  17-year-old 


minors  generally  have  more  accidents 
per  milhon  miles  and  per  driver. 

Accordingly,  in  the  October  23. 1990 
notice,  the  Department  proposed  to 
eliminate  die  procedures  for  States  to 
obtain  an  exemption  from  HO  2  for 
school  bus  drivers. 

A  total  of  12  comments  were  received 
on  the  proposal.  Those  in  favor  of  the 
proposal  were  the  National  PTA  Health 
and  Welfare  Commission;  the  National 
Consumers  League;  the  Child  Labor 
Coalition:  the  Food  and  Allied  Service 
Trades  Department  AFLr-CIO:  the 
Economic  Research  Department.  AFL- 
QO;  People  Against  Dangerous 
Delivery;  and  the  National  Education 
Association. 

Those  opposed  to  the  proposal  were 
U.S.  Senator  Malcolm  Wallop;  the 
mayor  of  the  city  of  Woriand.  Wyoming: 
the  Washakie,  Wyoming  County 
Commissioners;  the  Admiral  Beverage 
Corporation  of  Woriand.  Wyoming;  the 
Stockgrowers  State  Bank  of  Woriand, 
Wyoming;  and  the  Washakie,  Wyoming 
County  School  District  *1. 

Those  in  favor  of  the  proposal 
commented:  (l)That  youths  are 
involved  in  more  accidents  than  their 
adult  counterparts.  (2)  that  it  is 
unfortunate  that  the  exemption  was  ever 
permitted  and  that  it  took  accidents  with 
serious  injury  to  change  the  pobcy,  and 
(3)  that  young  bus  drivers  expose 
themselves  and  their  passengers  to  peril 
due  to  difficulties  in  maintaining 
discipline. 

In  addition,  several  commenters  noted 
that  the  (Thild  Labor  Advisory 
Committee  had  recommended  other 
changes  to  HO  2 — such  as  modifications 
to  the  exemption  for  incidental  and 
occasional  driving — and  suggested 
including  these  additional  changes  with 
those  in  the  proposal. 

Those  opposed  to  the  proposal  argued 
that  the  problems  experienced  in  some 
States  us'mg  16  and  17-year  old  drivers 
had  not  occurred  in  Washakie  County. 
They  stated  that  the  Washakie  County 
Student  Bus  Driver  Oxigram  had  been  in 
place  since  1920  and  that  there  had 
never  been  a  fatality  or  serious  injury  in 
its  history.  These  commenters  indicated 
that  the  county  has  a  rigorous  selection 
and  training  process  which  includes  the 
following  elements: 

1.  Screening  of  students'  school 
records  and  recommendations; 

2.  Completion  of  8  hours  of  classroom 
training  in  discipline, 
communication,  defensive  driving. 
and  first  aid  and  CPR: 

3.  Completion  of  a  physical  exam: 

4.  Maintenance  by  the  student  of  a 
driving  record  with  no  traffic 
citations;  and 


5.  Semi-monthly  observation  by  an 
adult  on  board  the  bus  while  the 
student  drives  his  or  her  route. 

Many  of  these  commenters  indicated 
that  the  program  teaches  the  students 
responsibility  and  pride.  They  suggested 
that  instead  of  eliminating  the 
exemption,  the  Department  should 
establish  guidelines  to  insure  that 
drivers  are  properly  trained  and  capable 
of  performing  the  work. 

After  reviewing  and  considering  the 
comments  submitted,  the  Department 
decided  to  adopt  the  proposed  change. 
The  exemption  for  school  bus  drivers 
has  resulted  in  accidents  and  serious 
injuries  to  minors.  At  the  same  time,  the 
Washakie  County  driving  program  has  a 
good  record,  and  the  Department  seeks 
to  minimize  the  Impact  of  this  change. 
Therefore,  the  final  rule  includes  a 
provision  which  will  permit  the  Slate  of 
Wyoming  to  continue  to  apply  for  the 
exemption  for  the  one  school  district 
that  has  utilized  the  exemption  in  recent 
school  years  (Washakie.  County  School 
District  *1)  through  the  1995-1996 
school  year,  provided  the  district  meets 
the  conditions  under  the  previous  rule. 
Thus,  the  exemption  will  be  phased  out 
completely  in  1996. 

Finally,  with  respect  to  the  additional 
changes  to  HO  2  recommended  by  the 
Child  Labor  Advisory  Committee  (which 
were  noted  by  several  commenters).  the 
Department  beheves  that  if  any  such 
changes  are  appropriate,  they  should  be 
made  the  subiecl  of  a  separate 
rulemaking. 

HO  W — Occupations  Involving 
Slaughtering.  Mrat  Packing  or 
Processing,  or  Rendering.  29  CFR  570.61 

HO  10.  among  other  things,  prohibits 
the  employment  of  16-  and  17-year-old 
minors  in  certain  occupations  in  or 
about  slaughtering  and  meat  packing 
establishments  and  rendering  plants, 
and  wholesale,  retail  or  senice 
establishments,  including  the  operation 
or  feeding,  setting  up,  adjusting, 
repairing,  oiling,  or  cleaning  of  specific 
power-driven  meat-processing 
machines. 

As  indicated  in  the  Octol>er  23. 1990 
proposal  HO  10  applied  in  its  original 
form  to  occupations  in  the  slaughtering 
and  meat  packing  industries.  When  the 
Congress  amended  the  FLSA  in  1961  to 
cover  certain  retail  and  service 
enterprises,  the  Department  amended 
HO  10  to  include  such  firms.  Since  then, 
the  Department  has  consistently  applied 
this  HO  to  restaurants  and  fast-food 
establishments.  Over  the  past  few  years. 
however,  there  have  been  several 
decisions  by  Administrative  Law  judges 
concerning  the  spplication  of  HO  10  <o 
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rcsNurants  and  fast-food 
establishments  holding  that  the 
language  of  the  HO  in  the  prior  rule  did 
not  apply  to  such  establishments.  On  the 
other  hand,  a  number  of  decisions  by 
Administrative  Law  Judges  and  a 
federal  district  court  decision  have 
upheld  the  Department's  position.  The 
Department  requested  thai  the  Child 
Labor  Advisory  Committee  also  review 
this  issue. 

After  reviewing  the  regulations, 
relevant  case  law,  and  other  pertinent 
background  information,  the  Committee 
recommended  that  HO  10  be  modified  to 
clarify  that  restaurants  and  fast-food 
establishments  are  included  within  the 
HO's  deflnition  of  wholesale  and  retail 
or  service  establishments.  The 
Department  subsequently  decided  to 
propose  revisions  to  HO  10  to  clarify 
that  restaurants  and  fast-food 
establishments,  as  well  as  all  other 
retail  or  service  establishments,  are 
subject  to  this  Hazardous  Occupations 
Order. 

Additionally,  although  not  specifically 
named  in  the  prior  HO,  the  Department 
has  consistently  interpreted  the  HO  10 
prohibition  against  the  use  of  power- 
driven  knives  as  applying  to  meat 
slicers.  The  Conunittee  also  was  asked 
to  review  this  matter  and  subsequently 
recommended  that  the  Department 
codify  this  interpretation  by  specifically 
listing  power-driven  meat  slicers.  The 
proposed  rule  reflected  this  change. 

The  October  23, 1990  proposal  also 
solicited  comments  and  data  on  the 
safety  of  meat  slicers  used  in  food 
service  establishments.  Commenters 
were  requested  to  address  injury  rates, 
types  of  injuries,  types  of  machines,  and 
circumstances  surrounding  injuries  by 
meat  slicers  used  in  food  service 
establishments.  Information  was  also 
requested  on  the  safety-related  design 
and  guarding  of  such  machines  used  in 
these  establishments.  Stratification  of 
these  data  by  age  was  encouraged, 
although  the  proposal  stated  that  data 
on  the  safety  of  the  machines  for  all 
employees  would  also  be  useful.  The 
proposal  indicated  that  information 
received  would  be  analyzed  to 
determine  whether  the  final  HO  10 
should  specifically  include  meat  slicers. 
exclude  meat  slicers,  or  include  meat 
slicers  while  further  study  is 
undertaken. 

A  total  of  10  comments  were  received 
on  the  proposal  to  amend  HO  10.  Those 
in  favor  of  the  proposal  were  the 
National  PTA  Health  and  Welfare 
Commission:  the  National  Consumers 
League:  the  Child  Labor  Coalition:  the 
Food  and  Allied  Service  Trades 
Department.  AFL-CIO;  the  Economic 
Research  Department.  AFL-CIO;  the 


National  Education  Association;  and  the 
Secretary  of  Labor  for  the  State  of 
Delaware.  Those  opposed  to  the 
proposal  were  the  Foodservice  and 
Lodging  Institute,  the  National  Grocers 
Association,  and  the  National 
Restaurant  Association. 

Those  in  favor  of  the  proposal  stated 
that  it  is  the  machine  that  should  be 
regulated,  not  the  workplace  where  it  is 
operated  or  the  type  of  product  being 
processed.  Several  commented  that  the 
proposal  would  merely  eliminate  any 
doubt  about  the  interpretation  of  the 
HO.  The  Delaware  Secretary  of  Labor 
stated  that  injuries  by  the  use  of  meat 
slicers  represent  10  percent  of  all 
compensable  injuries  to  minors  in  the 
State  (i.e..  injuries  resulting  in  four  or 
more  work  days  lost).  Some  commented 
that  increasing  numbers  of  students  are 
employed  by  fast-food  restaurants  and 
delicatessens  and  more  minors  are  being 
allowed  to  operate  meat  slicers.  One 
commenter  noted  that  recent 
Congressional  hearings  featured  victims 
who  had  lost  fingers  as  a  result  of 
accidents  with  meat  slicers  in 
restaurants  and  fast-food 
establishments. 

Several  of  these  commenters 
suggested  that  other  changes  to  HO  10 
recommended  by  the  Child  Labor 
Advisory  Committee  be  incorporated 
into  the  final  rule,  such  as  expanding  the 
prohibition  to  cover  additional  types  of 
food  processing  equipment. 

Those  opposed  to  the  proposal 
commented  that  the  modifications  are 
overly  broad  and  unnecessary.  They 
stated  that  HO  10  when  it  was 
promulgated  in  1952  covered  only 
slaughtering  and  packing  establishments 
and  rendering  operations,  and  that  the 
prohibitions  today  cover  only 
occupations  involving  such  activities. 
They  commented  that  numerous 
decisions  by  Administrative  Law  Judges 
have  held  that  HO  10  does  not  apply  to 
restaurant  establishments.  They  also 
argued  that  the  Department  has  not  met 
the  regulatory  requirement  to  conduct 
an  investigation  to  determine  whether 
the  use  of  meat  slicers  in  retail  food 
stores,  restaurants,  and  delicatessens  is 
particularly  hazardous  to  16  and  17-year 
olds.  In  addition,  one  commenter 
suggested  that  the  Department  should 
apply  the  new  rule  only  prospectively. 

As  noted  above,  when  the  Congress 
amended  the  FLSA  in  1961  to  cover 
certain  retail  and  service  enterprises, 
the  Department  amended  HO  10  to 
include  such  firms.  Also,  as  noted 
above,  a  number  of  decisions  by 
Administrative  Law  Judges  and  a 
federal  district  court  decision  have 
upheld  the  Department's  position.  The 
Department  has  consistently  applied  HO 


10  to  operation  of  meat  slicers  in 
restaurants  and  fast-food 
establishments.  However,  because  of 
conflicting  decisions  construing  the 
provision,  the  Department  concluded 
that  it  was  appropriate  to  amend  HO  10 
to  make  its  application  to  operation  of 
meat  slicers  in  such  establishments 
explicit. 

With  respect  to  the  comment 
concerning  the  need  for  an  investigation, 
the  changes  to  HO  10  are  merely 
clarifying  revisions  to  reflect 
interpretations  of  the  existing 
regulations.  Also,  there  is  no  reason  to 
apply  the  rule  only  prospectively 
because  these  clarifying  revisions  do  not 
change  the  Department's  existing 
interpretations  or  practices. 

These  commenters  further  stated  that 
the  operation  of  meat  sheers  in 
restaurants,  fast-food  establishments, 
and  grocery  stores  is  safe,  provided  the 
workers  are  adequately  trained  and 
supervised.  They  urged  that  the 
Department  not  assert  violations  where 
such  training  and  supervision  is  in  place. 
In  this  regard,  a  number  of  the  HOs. 
including  HO  10.  already  contain 
exemptions  for  16  and  17-year-old 
apprentices  and  student-learners. 
Alternatively,  one  commenter  suggested 
that  the  Department  establish  one  or 
more  Independent  safety  panels, 
comprised  of  safety  experts  to  collect 
data  on  injuries  and  information  about 
the  causes  of  such  injuries,  conduct 
research  and  investigations  of  the 
equipment  covered  by  HO  10.  and 
establish  safety  standards  for  the  use  of 
such  equipment  by  minors.  These 
commenters  also  indicated  that  modem 
meat  slicing  machines  have  numerous 
safety  features,  such  as  fully  automated 
modes  of  operation,  special  blade 
guards  to  prevent  injury  during 
operation,  and  ring  guards  to  prevent 
injury  during  cleaning. 

One  commenter  questioned  the 
rationale  for  permitting  an  exemption 
for  certain  types  of  bacon  slicers  which, 
it  indicated,  are  much  more  complex  and 
dangerous  in  terms  of  moving  parts,  size, 
and  potential  for  hazardous  incidents 
than  meat  slicers  used  in  retail 
establishments.  In  this  regard,  bacon- 
slicing  machines  are  outside  the  scope 
of  this  rulemaking  which  is  limited  to 
clarifications  that  reflect  Departmental 
regulatory  and  enforcement  policy. 
Therefore,  if  any  change  is  appropriate 
for  bacon  slicers,  it  must  be  the  subject 
of  a  separate  rulemaking. 

Another  commenter  questioned  why 
the  regulations  permit  student  learners 
and  apprentices  to  operate  meat  slicers 
during  their  training  period  but  does  not 
permit  them  to  do  so  once  the  training 
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program  is  completed.  However,  the 
regulations  do  permit  the  employment  of 
a  high  school  graduate  in  an  occupation 
in  which  training  has  been  completed  as 
a  student-learner  even  though  the  youth 
is  not  yet  18  years  of  age. 

The  National  Grocers  Association 
furnished  their  own  analysis  of  data 
which  had  been  reviewed  by  the  Child 
Labor  Advisory  Committee  on  injuries 
to  minors  as  reported  by  field  staff  of 
the  Wage  and  Hour  Division.  (The  data 
involved  reports  of  injuries  to  23  minors 
age  16  and  17  who  were  injured  by  meat 
slicers  during  the  years  1963  to  1987.) 
The  Association  argued  that  the  data 
and  information  provided  are 
insufficient  to  warrant  amending  HO  10 
to  prohibit  the  operation  of  meat  slicers 
by  16-  and  17-year  olds,  particularly  in 
light  of  the  fact  that  there  are  2.3  million 
16-  and  17-year-olds  employed  in  the 
retail  industry. 

The  Department's  position  is  not 
based  on  conclusions  drawn  from 
available  statistical  evidence  as  is 
suggested  by  the  commenter.  The 
Department  has  made  its  position  clear. 
As  indicated  in  the  preamble  to  the 
proposed  rule,  the  use  of  meat  slicers  in 
restaurants,  grocery  stores  and  fast-food 
establishments  has  been  prohibited  by 
this  HO  since  it  was  amended  in  the 
early  1960'b  to  coincide  with  the 
application  of  enterprise  coverage  to 
retail  and  service  establishments.  The 
proposed  clarification  merely  serves  to 
eliminate  any  doubts  about  Oie 
application  of  the  HO  to  the  entire  retail 
sector  and  specifically  about  the 
application  of  the  HO  to  meat  slicers  in 
such  establishments. 

In  this  regard,  the  preamble  to  the 
proposed  rule  did  request  commenters 
to  furnish  data  on  injuries  caused  by 
power-driven  meat  slicers.  The 
Department  intended  that  if  data  were 
received  which  established  that  the 
machines  are  not  particularly  hazardous 
for  16-  and  17-year-olds,  the  HO  would 
be  revised  to  exclude  meat  slicers  from 
the  HO  in  the  future.  The  Department 
intended  that  if  data  were  received 
which  raised  serious  doubts  but  was  not 
conclusive,  the  HO  would  continue  to 
include  meat  slicers  while  the  issue  was 
studied. 

None  of  the  commenters  submitted 
any  statistical  data  to  support  their 
contentions.  As  noted  above,  the 
National  Grocers  Association  furnished 
an  analysis  of  data  that  had  been 
considered  by  the  Child  Labor  Advisory 
Committee  during  the  course  of  their  HO 
review.  While  data  on  injuries  to  minors 
uncovered  during  child  labor 
investigations  is  helpful  to  the  process  of 
HO  evaluation,  the  data  before  the 
Advisory  Committee  does  not  constitute 


any  t^pe  of  comprehensive  data  base.  In 
fact,  the  lack  of  comprehensive  statistics  . 
on  injured  minors  in  the  workplace  is  a 
major  concern  of  the  Department  and 
the  development  of  reliable  youth  injury 
statistics  is  among  the  assignments  of  a 
special  Child  L.abor  Task  Force 
established  by  the  Department.  This 
task  force  has.  for  example.  l>een 
exploring  the  possibility  of  enhancing 
the  information  reported  by  the  Bureau 
of  Labor  Statistics  under  their 
Supplemental  Data  System  (SDS)  which 
collects  some  data  on  youths  who  have 
filed  workers'  compensation  claims  in  24 
participating  States.  A  review  of  the 
data  that  is  available,  however,  does 
indicate  a  high  incidence  of  accidents 
involving  youths  using  power  driven 
meat  slicers  in  retail  settings. 
Accordingly,  after  review  of  all  of  the 
comments  received,  the  Department  has 
decided  to  adopt  the  proposed  rule  as  a 
final  rule. 

In  addition,  as  suggested  in  several 
comments  in  favor  of  the  proposal,  the 
final  rule  includes  specific  examples  of 
non-meat  products  (such  as  vegetables, 
cheese  and  bread]  which  are  sometimes 
sliced  vrith  meat  slicers,  and  therefore 
are  within  the  prohibition  of  HO  10. 

Finally,  with  respect  to  additional 
changes  to  HO  10  recommended  by  the 
Child  Labor  Advisory  Committee  (which 
were  noted  by  several  commenters).  the 
Department  believes  that  if  any  such 
changes  are  appropriate,  they  should  be 
made  the  subject  of  a  separate 
rulemaking. 

HO  12 — Occupations  Involved  in  the 
Operation  of  Paper-Products  Machines, 
29  CFR  570.63 

In  the  October  23. 1990  Federal 
Register  notice,  the  Department 
proposed  to  revise  HO  12  to  clarify  that 
it  applies  to  operation  of  power-driven 
paper  machines  to  convert  paper  into 
waste  paper,  in  addition  to  the  use  of 
such  equipment  in  the  remanufacture  of 
paper  or  pulp.  Since  the  intent  of  the  HO 
is  to  prevent  injury,  the  Department  has 
maintained  that  the  location  of  a 
machine  or  its  specific  use  should  not  be 
a  determining  factor  in  applying  the 
prohibitions  of  the  HO.  The  Child  Labor 
Advisory  Committee  recommended  that 
HO  12  be  revised  to  prohibit  the 
operation  of  all  power-driven  paper 
products  machines,  regardless  of  the 
products  being  manufactured  or 
processed,  or  the  type  of  establishment 
in  which  they  are  used. 

The  prior  HO  12  defined  the  term 
"paper  products  machine  "  to  include 
scrap-paper  balers  and  other  power- 
driven  machines  "used  in  the 
remanufacture  or  conversion  of  paper  or 
pulp  into  a  finished  product"  The 


Department's  experience  has  shown  that 
scrap-paper  balers  are  used  in  many 
grocery  and  other  retail  stores  and 
operations  to  compact  empty  boxes  and 
other  forms  of  waste  paper  for  the 
purpose  of  disposal,  in  publishing  its 
proposal,  the  Department  stated  that  the 
change  would  clarify  the  issue  regarding 
the  ultimate  disposition  of  the  paper  and 
provide  a  proper  focus  on  the  intent  of 
the  prohibition,  which  is  to  prevent 
injury  to  minors  based  on  the  potential 
hazards  of  operating  the  equipment. 

The  preamble  to  the  proposed  rule 
indicated  that  the  change  merely  would 
clarify  that  the  use  of  power-driven 
paper  products  machines  is  within  the 
scope  of  HO  12.  irrespective  of  the 
ultimate  use  of  the  paper  product 
processed  or  the  type  of  establishment 
in  which  such  machines  are  used. 

A  total  of  8  comments  were  received 
on  the  proposal  to  amend  HO  12.  Those 
in  favor  of  the  proposal  were  the 
National  PTA  Health  and  Welfare 
Commission;  the  National  Consumers 
League:  the  Child  I^bor  Coalition;  the 
Food  and  Allied  Service  Trades 
Department  AFL-QO;  the  Economic 
Research  Department.  AFL-CIO:  and 
the  National  Education  Association. 
Those  opposed  to  the  proposal  were  the 
National  Grocers  Association  and  the 
Food  Marketing  Institute. 

Those  in  favor  of  the  proposal  slated 
that  the  use  of  paper  products 
machinery  is  dangerous,  regardless  of 
the  location  of  the  machine  (i.e.,  a  retail 
or  manufacturing  establishment]  and 
regardless  of  the  end  product  of  the 
machine.  Several  of  these  commenters 
pointed  out  that  the  Child  Labor 
Advisory  Committee  recommended 
expanding  the  HO  to  include  other 
machinery,  such  as  paper  shredders. 

Those  opposed  to  the  proposal 
indicated  that  the  rule  is  overly  broad 
and  unnecessary;  that  paper  balers  have 
key  locks  or  other  safeguards  that 
preclude  operation  while  the  gate  is 
open:  and  that  16-  and  17-year  olds 
should  be  able  to  carry  boxes  to  the 
baler  and  place  them  inside,  since  this  is 
not  a  dangerous  activity.  They  stated 
that  because  of  the  large  quantity  of 
cardboard  and  paper  waste  that 
accumulates  in  grocery  stores,  disposal 
cannot  be  delegated  to  just  one  or  two 
individuals.  They  indicated  that 
customer  and  employee  safety  depends 
on  continuous  disposal  of  this  material. 
One  commenter  questioned  why  placing 
cardboard  into  a  baler  is  prohibited,  but 
placing  cardboard  into  a  trash  bin  is  not 
and  the  rationale  for  the  Department's 
interpretation  that  merely  placing  or 
tossing  cardboard  into  a  baler  is 
prohibited. 


58630    Federal  Register  /  Vol.  56.  No.  224  /  Wednesday.  November  20.  1991  /  Rules  and  Regulations 


These  commenters  stated  that  the 
Department  had  not  done  an 
investigation  of  the  actual  operation  of 
paper  balers  in  retail  establishments,  the 
safety  mechanisms  and  training 
methods  in  use,  and  the  number  and 
kind  of  injuries.  However,  because  these 
clarifying  revisions  merely  ensure  that 
the  regulation  conforms  to  its  intent, 
prohibiting  the  operation  of  paper 
products  machines,  regardless  of  the 
ultimate  disposition  of  the  product,  an 
investigation  is  unnecessary.  One 
commenter  pointed  to  the  exemption  for 
apprentices  and  student-learners  and 
suggested  that  similar  allowances 
should  be  made  for  on-the-job  training. 
Another  commenter  suggested  that  the 
Department  consider  alternatives  to 
expansion  of  the  HO,  e.g..  special 
training  programs  or  application  of  the 
prohibition  only  to  certain  steps  in  the 
process.  The  regulations  already  permit 
training  of  student-learners  and 
apprentices;  any  other  on-the-job 
training  allowance  as  suggested  is 
considered  unnecessary. 

One  commenter  stated  that  since 
almost  all  stores  compact  cardboard 
and  paper  for  re-cycling,  rather  than  for 
remanufacturing  or  disposal,  the  new 
rule  would  have  Httle  practical  effect. 

After  carefully  reviewing  the 
comments,  the  Department  decided  to 
adopt  the  proposal  as  a  fmal  rule.  The 
Department  maintains  that  the  dangers 
of  using  paper  balers  is  not  dependent 
on  the  location  of  the  machine  or  the 
ultimate  use  of  the  finished  product. 
Furthermore,  all  the  HO's  traditionally 
have  been  construed  broadly  to  include 
any  assistance  in  the  operation  of 
prohibited  machinery,  so  as  to  reduce 
the  likelihood  that  a  young  person  may 
engage  in  any  dangerous  activity  (such 
as  taking  over  for  another  worker  for 
"just  a  minute",  clearing  stuck  materials 
from  the  equipment,  risking  injury  from 
being  struck  by  snapping  baling  wires, 
etc.).  To  clarify,  however,  "assisting  to 
operate"  would  not  include  the  stacking 
of  cardboard  boxes  or  paper  by  an 
employee  in  adjacent  areas  in  close 
proximity  to  a  machine  subject  to  this 
order  where  the  employee  does  not 
place  the  materials  into  the  machine, 
and  the  Hnal  rule  has  been  revised  in 
this  respect.  With  respect  to  the  use  of 
paper  balers  for  re-cycling  purposes,  the 
Department  believes  such  use  has 
always  been  covered  by  the  HO  under 
the  term  "remanufacture".  However,  the 
final  rule  expressly  includes  the  term 
"re-cycling"  along  with  remanufacturing 
and  disposal  in  the  scope  of  the  HO. 

Finally,  with  respect  to  the  additional 
changes  to  HO  12  recommended  by  the 
Child  Labor  Advisory  Committee  (which 


were  noted  by  several  commenters).  the 
Department  believes  that  if  any  such 
changes  are  appropriate,  they  should  be 
made  the  subject  of  a  separate 
rulemaking. 

IV.  Executive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
impact  analysis  is  required. 

This  regulation  is  a  restatement  of 
long  standing  enforcement  and  policy 
positions  of  the  Department.  There  are  a 
few  employers  in  the  retail  and  service 
industry  who  have  in  the  past  operated 
as  though  they  were  not  subject  to  the 
prohibitions  clarified  by  these 
regulations  (e.g.,  child  labor 
investigations  during  1990  disclosed  63 
employers  in  the  retail  and  service 
industry  who  were  in  violation  of  HO  10, 
virtually  none  of  which  contested  the 
applicability  of  the  HO).  This  clarifying 
regulation  will  eliminate  confusion  on 
the  part  of  these  employers.  Since  these 
employers  comprise  a  small  minority, 
(most  employers  are  complying  with  the 
guidelines  of  the  existing  regulation),  the 
cost  impact  of  this  regulation  is 
considered  de  minimis. 

V.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  This  conclusion  is  based  on  all 
information  presently  available  to  the 
Department.  As  indicated  in  the 
preamble  to  the  proposed  rule  (55  FR 
42812.  October  23. 1990),  the  Secretary 
has  certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect.  As 
discussed  above,  the  revisions  to  these 
three  HOs  are  clarifying  modifications 
that  reflect  existing  Departmental 
regulatory  and  enforcement  policy. 

VI.  Dociunent  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Samuel  0. 
Walker,  Acting  Administrator.  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor. 


List  of  Subjects  In  29  CFR  Part  570 

Employment,  Investigations,  Labor, 
Law  enforcement. 

Signed  at  Washington,  DC,  on  this  14th  dav 
of  November  1991, 
Lynn  Martin, 
Secretary  of  Labor. 
CariM.  Dominguez, 
Assistant  Secretary  for  Employment 
Standards. 
Samual  D.  Walker. 

Acting  Administrator,  Wage  and  Hour 
Division. 

For  the  reasons  set  out  in  the 
preamble,  title  29,  part  570,  subpart  E  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  570-CHILO  LABOR 
REGULATIONS.  ORDERS  AND 
STATEMENTS  OF  INTERPRETATION 

1.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  Sees.  3, 11.  IZ.  52  Stat.  1060.  as 
amended,  1066,  as  amended,  1067,  as 
amended:  29  U.S.C.  203.  211.  212. 

2.  Section  570.52  is  revised  to  read  as 
follows: 

§  S70.S2    OccufMttona  of  motor-vaMci* 
drtver  and  outsM*  helper  (Ordar  2). 

(a)  Findings  and  declaration  of  fact. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  occupations  of  motor- 
vehicle  driver  and  outside  helper  on  any 
public  road,  highway,  in  or  atraut  any 
mine  (including  open  pit  mine  or 
quarry),  place  where  logging  or  sawmill 
operations  are  in  progress,  or  in  any 
excavation  of  the  type  identified  in 
9  570.68(a)  are  particularly  hazardous 
for  the  employment  of  minors  between 
16  and  18  years  of  age. 

(b)(1)  Exemption — Incidental  and 
occasional  driving.  The  findings  and 
declaration  in  paragraph  (a)  of  this 
section  shall  not  apply  to  the  operation 
of  automobiles  or  trucks  not  exceeding 
6,000  pounds  gross  vehicle  weight  if 
such  driving  is  restricted  to  daylight 
hours;  provided,  such  operation  is  only 
occasional  and  incidental  to  the  minor's 
employment;  that  the  minor  holds  a 
State  license  valid  for  the  type  of  driving 
involved  in  the  job  performed  and  has 
completed  a  State  approved  driver 
education  course;  and  provided  further, 
that  the  vehicle  is  equipped  with  a  seat 
belt  or  similar  restraining  device  for  the 
driver  and  for  each  helper,  and  the 
employer  has  instructed  each  minor  that 
such  belts  or  other  devices  must  be 
used.  This  paragraph  shall  not  be 
applicable  to  any  occupation  of  motor- 
vehicle  driver  which  involves  the  towing 
of  vehicles. 
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(2)  Special  exemption  for  school  bus 
driving  through  1995-1996  school  year. 
The  Secretary  of  Labor  shall  have  the 
discretion  to  grant  an  exemption  from 
the  finding  and  declaration  in  paragraph 
(a)  of  this  section  for  school  bus  driving 
by  students  on  the  basis  of  an 
application  filed  and  approved  by  the 
Governor  of  the  State  in  which  the 
vehicle  is  registered,  provided  that  such 
exemption  can  only  be  granted  to  a 
school  district  in  which  student  drivers 
were  employed  under  this  exemption 
during  the  school  years  1989-1990  and 
1990-1991.  An  application  for  such 
school  district  may  be  filed  for  each 
school  year  up  to  and  including  school 
year  1995-1996,  and  thereafter  school 
bus  driving  by  students  who  are  minors 
between  16  and  18  years  of  age  will  no 
longer  be  permitted.  In  evaluating  the 
annual  application  for  such  exemption, 
the  Secretary  will  consider  the 
following: 

(i)  Whether  the  accident  experience  of 
school  bus  drivers  under  18  years  of  age 
in  the  State,  if  any  are  employed, 
compares  favorably  with  that  of  adult 
school  bus  drivers. 

(ii)  Whether  school  bus  drivers  are 
selected  by  the  school  principal  and 
approved  by  the  county  superintendent 
or  an  official  of  equivalent 
responsibility. 

(iii)  Whether  school  bus  drivers  are 
required  to  have  completed  a  State 
approved  driver  education  course,  or  a 
special  school  bus  driver  training  course 
prior  to  being  allowed  to  transport 
passengers, 

(iv)  Whether  training  and  testing  of 
school  bus  drivers  includes  classroom 
and  behind-the-wheel  training  and  is 
done  by  qualified  officials. 

(v)  Whether  school  bus  drivers  are 
required  to  pass  a  physical  examination. 

(vi)  Whether  the  operation  of  school 
buses  is  supervised  by  the  school 
principal,  the  transportation  or  other 
equivalent  officer,  and  State,  county,  or 
city  police. 

(vii)  Whether  school  buses  are 
thoroughly  inspected  a  minimum  of  four 
times  a  year  at  a  State,  district,  or 
county  inspection  station  and  receive 
maintenance  and  repairs  at  regular 
intervals  to  ascertain  and  insure  their 
safe  operating  conditions  on  a 
continuous  basis,  and  that  all 
inspections,  maintenance,  and  repairs 
are  performed  by  qualified  inspectors 
and  mechanics. 

(viii)  Whether  school  bus  drivers  are 
provided  with  and  required  to  use  seat 
belts. 

(ix)  Whether  adequate  measures  are 
taken  by  State  and  local  officials  to 
control  the  speed  of  school  buses  in 
order  to  insure  that  the  buses  are  not 


driven  at  a  speed  greater  than  is 
reasonable  and  prudent, 

(x)  Whether  adult  chaperons, 
approved  by  local  school  authorities, 
accompany  school  bus  drivers  on 
special  activity  trips  sponsored  by  the 
school. 

(xi)  Whether  the  school  buses 
conform  substantially  to  the  minimum 
Standards  for  School  Buses,  1964 
Revised  Edition,  recommended  by  the 
National  Conference  on  School 
Transportation  and  published  by  the 
National  Education  Association. 

(xii)  Any  other  factors  with  the 
Secretary  may  find  relevant  in 
evaluating  the  application  for 
exemption, 

(c)  Definitions.  For  the  purpose  of  this 
section: 

(1)  The  term  motor  vehicle  shall  mean 
any  automobile,  truck,  truck-tractor, 
trailer,  semitrailer,  motorcycle,  or 
similar  vehicle  propelled  or  drawn  by 
mechanical  power  and  designed  for  use 
as  a  means  of  transportation  but  shall 
not  include  any  vehicle  operated 
exclusively  on  rails, 

(2)  The  term  driver  shall  mean  any 
individual  who,  in  the  course  of 
employment,  drives  a  motor  vehicle  at 
any  time. 

(3)  The  term  outside  helper  shall  mean 
any  individual,  other  than  a  driver, 
whose  work  includes  riding  on  a  motor 
vehicle  outside  the  cab  for  the  purpose 
of  assisting  in  transporting  or  delivering 
goods, 

(4)  The  term  gross  vehicle  weight 
includes  the  truck  chassis  with 
lubricants,  water  and  a  full  tank  or 
tanks  of  fuel,  plus  the  weight  of  the  cab 
or  driver's  compartment,  body  and 
special  chassis  and  body  equipment, 
and  payload. 

3.  Section  570,61  is  revised  to  read  as 
follows: 

§  670.61    Oeetipationa  In  ttt*  operation  of 
powerHlriven  meat-processtng  machines 
and  occupations  Invotvlng  slaughtering, 
meat  packing  or  proceaaing,  or  rendering 
(Order  10). 

(a)  Findings  and  declaration  of  fact. 
The  following  occupations  in  or  about 
slaughtering  and  meat  packing 
establishments,  rendering  plants,  or 
wholesale,  retail  or  service 
establishments  are  particularly 
hazardous  for  the  employment  of  minors 
between  16  and  18  years  of  age  or 
detrimental  to  their  health  or  well-being: 

(1)  All  occupations  on  the  killing  floor, 
in  curing  cellars,  and  in  hide  cellars, 
except  the  work  of  messengers,  runners, 
handtruckers,  and  similar  occupations 
which  require  entering  such  workrooms 
or  workplaces  infrequently  and  for  short 
periods  of  time. 


(2)  All  occupations  involved  in  the 
recovery  of  lard  and  oils,  except 
packaging  and  shipping  of  such  products 
and  the  operation  of  lard-roll  machines. 

(3)  All  occupations  involved  in 
tankage  or  rendering  of  dead  animals, 
animal  offal,  animal  fats,  scrap  meats, 
blood,  and  bones  into  stock  feeds, 
tallow,  inedible  greases,  fertilizer 
ingredients,  and  similar  products. 

(4)  All  occupations  involved  in  the 
operation  or  feeding  of  the  following 
power-driven  machines,  including 
setting-up,  adjusting,  repairing,  oiling,  or 
cleaning  such  machines,  regardless  of 
the  product  being  processed  by  these 
machines  (including,  for  example,  the 
slicing  in  a  retail  delicatessen  of  meat, 
poultry,  seafood,  bread,  vegetables,  or 
cheese,  etc.):  Meat  patty  forming 
machines,  meat  and  bone  cutting  saws, 
meat  slicers,  knives  (except  bacon- 
slicing  machines),  headsplitters,  and 
guillotine  cutters;  snoutpuUers  and  jaw- 
pullers;  skinning  machines;  horizontal 
rotary  washing  machines;  casing- 
cleaning  machines  such  as  crushing, 
stripping,  and  finishing  machines: 
grinding,  mixing,  chopping,  and  hashing 
machines;  and  presses  (except  belly- 
rolling  machines). 

(5)  All  boning  occupations. 

(6)  All  occupations  that  involve  the 
pushing  or  dropping  of  any  suspended 
carcass,  half  carcass,  or  quarter  carcass. 

(7)  All  occupations  involving 
handlifting  or  handcarr>'ing  any  carcass 
or  half  carcass  of  beef,  pork,  or  horse,  or 
any  quarter  carcass  of  beef  or  horse, 

(b)  Definitions.  As  used  in  this 
section: 

(1)  The  term  slaughtering  and  meat 
packing  establishments  means  places  in 
or  about  which  cattle,  calves,  hogs, 
sheep,  lambs,  goats,  or  horses  are  killed, 
butchered,  or  processed.  The  term  also 
includes  establishments  which 
manufacture  or  process  meat  products 
or  sausage  casings  from  such  animals. 

(2)  The  term  rendering  plants  means 
establishments  engaged  in  the 
conversion  of  dead  animals,  animal 
o^al,  animal  fats,  scrap  meats,  blood, 
and  bones  into  stock  feeds,  tallow, 
inedible  greases,  fertilizer  ingredients, 
and  similar  products, 

(3)  The  term  killing  floor  includes  a 
workroom,  workplace  where  cattle, 
calves,  hogs,  sheep,  lambs,  goats,  or 
horses  are  immobilized,  shackled,  or 
killed,  and  the  carcasses  are  dressed 
prior  to  chilling. 

(4)  The  term  curing  cellar  includes  a 
workroom  or  workplace  which  is 
primarily  devoted  to  the  preservation 
and  flavoring  of  meat  by  curing 
materials.  It  does  not  include  a 


F«d«ral  RegirteT  /  Vol.  Sft.  No.  224  /  Wednesday.  November  20.  1991  /  Rales  and  Regulaltona 


workroan  or  workplace  tolely  where 
meets  are  BBoked 

|5)  The  term  hide  ce/hu-  inchides  a 
worfirooai  or  workplace  where  hides  are 
graded,  thmmed.  salted,  and  otherwise 
cured. 

(•)  The  lenn  boaing  occupations 
means  the  reiwnral  of  bone*  from  meal 
cats.  H  does  not  inchide  work  that 
involves  catting,  scraping,  or  trimming 
meal  from  cuts  containing  bones. 

(7)  The  lenn  retail /wholesaie  or 
service  eBtab/ishments  indadas 
estabiisbments  where  meat  or  meat 
products  are  processed  or  handled,  such 
as  botcher  shops,  grocery  stores, 
restaorants/faal-food  estabhafaments. 
hotels,  delicatessens,  and  meat-tocker 
(freezer-locker)  companies,  and 
establishments  where  any  food  product 
is  prepared  or  processed  for  sert  ing  to 
customers  using  machines  prohibited  by 
section  (a)  of  this  Order. 

(c)  Exemptions.  This  sectioa  shaU  not 
apply  to: 

(1)  The  killing  and  processing  of 
poultry,  rabbits,  or  small  game  in  areas 
physically  separated  frx>m  the  killing 
floor. 

(2)  The  employment  of  apprentices  or 
student-learners  under  the  conditions 
prescribed  in  §  570.50(b)  and  (c). 


4.  SecdoB  570413  is  revised  to  read  as 
foUows: 

S57QUIS  Ocoipattoaa  liwotvad  In  the 
oparatkM  of  papar-prodnets  macMnaa 
(Ordarta). 

(a)  Findings  and  declaration  offocL 
The  following  occupations  are 
particularly  hazardous  for  the 
employment  of  minors  between  16  and 
18  years  of  age: 

(1)  The  occupations  of  operation  or 
assisting  to  operate  any  of  the  following 
power-driven  paper  products  machines: 

(i)  Arm-type  wire  stitcher  or  stapler, 
circular  or  band  saw.  comer  cutter  or 
mitering  machine.  corr\igating  and 
single-or-double-facing  machine, 
envelope  die-cutting  press,  guillotine 
paper  cutter  or  shear,  horizonfal  bar 
scorer,  laminating  or  combining 
machine,  sheeting  machine,  scrap-paper 
baler,  or  vertical  slotter. 

(iil  Platen  die-culling  press,  platen 
printing  press,  or  punch  press  which 
involves  hand  feeding  of  the  machine. 

(2)  The  occupations  of  setting  up, 
adjusting,  repairing,  oiling,  or  cleaning 
these  machines  including  those  which 
do  not  involve  hand  feeding. 

(b)  Definitions.  (1)  The  term  operating 
or  assisting  to  operate  shall  mean  all 
work  which  involves  starting  or  stopping 


a  machine  covered  by  this  section, 
placfng  or  removing  materials  into  or 
from  the  machine,  or  any  other  work 
directly  involved  in  operating  the 
machine.  The  term  does  not  include  the 
stacking  of  materials  by  an  employee  in 
an  area  nearby  or  ad)acent  to  the 
machine  where  such  employee  does  not 
place  the  materials  into  the  nMchine. 

(2)  The  term  paper  products  machine 
shall  mean  all  power-driven  machines 
used  in: 

(i)  The  remamifactore  or  conversion  of 
paper  or  pulp  into  ■  flnisbed  product, 
includirtg  the  preparation  of  such 
materials  for  re-cycHng;  or 

(ii)  The  preparation  of  such  materials 
for  disposal.  The  term  applies  to  such 
machines  whether  they  are  used  in 
establishments  that  manufacture 
converted  paper  or  pulp  products,  or  in 
any  other  type  of  manufacturing  or 
nonmanufacturing  establishment. 

(c)  Exemptions.  This  section  shall  not 
apply  to  the  emptoymcnt  of  apprentices 
or  studrail-learners  under  the  conditions 
prescribed  in  S  570.50  (b)  and  (c). 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  542 

Control,  Custody,  Cara,  Treatment  and 
Instruction  of  Inmates;  Administratiye 
Remedy  Procedure 

AOENCV:  Bureau  of  Prisons,  Justice. 
ACnoM:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Administrative  Remedy  Procedure  to 
update  procedures  for  acknowledging 
receipt  of  a  complaint  or  appeal  and  to 
include  revised  delegations  of  authority 
to  the  Deputy  Regional  Director  and  to 
the  National  Inmate  Appeals 
Administrator  for  responding  to  and 
signing  all  complaints  or  appeals  filed  at 
the  regional  or  central  office  level. 
Signatory  authority  extends  to  staff 
designated  as  acting  in  the  capacities 
specified,  but  may  not  be  further 
delegated  without  the  written  approval 
of  the  General  Counsel.  The  intent  of 
this  amendment  is  to  incorporate  into 
tiiis  rule  procedural  changes  in  the 
administrative  remedy  process  which 
lielp  to  ensure  the  efficient  operation  of 
the  Administrative  Remedy  Procedure. 
EFFECTIVE  DATE:  November  20, 1991. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  room  754,  320 
First  Street.  NW..  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  307-3062. 
SUPPt^MENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  rule  on 
the  Administrative  Remedy  Procedure. 
A  final  rule  on  this  subject  was 
published  in  the  Federal  Register 
October  29. 1979  [44  FR  66248). 

Former  }  542.lHa)(2)  had  specified 
that  the  Warden.  Regional  Director,  and 
General  Counsel  shall  acknowledge 
receipt  of  a  complaint  or  appeal  by 
returning  to  the  inmate  a  signed  receipt. 
Such  receipts  are  currently  generated  by 
computer  and  routed  electronically  to 
the  institution  for  delivery  to  the  inmate. 
The  use  of  these  computer-generated 
forms  has  obviated  the  necessity  for  a 
signature  on  these  receipts. 

Former  $  542.11(a)(4)  had  specified 
that  the  Warden,  Regional  Director,  and 
General  Counsel  shall  respond  to  and 


sign  all  complaints  or  appeals  filed  at 
their  level,  and  that  this  responsibility 
may  not  be  delegated  further.  The 
position  of  Deputy  Regional  Director, 
which  did  not  exist  at  the  time  this  rule 
was  promulgated,  was  created  in  order 
to  provide  administrative  continuity  at 
the  regional  level.  Delegating  this 
signatory  authority  at  the  regional  level 
to  the  Deputy  Regional  Director  it 
entirely  commensurate  with  the  duties 
of  the  Deputy  Regional  Director  and 
ensures  that  appeals  to  the  regional 
level  will  be  handled  with  efficiency  and 
responsiveness  by  an  appropriate 
official.  Delegation  of  signatory 
authority  within  the  Office  of  General 
Counsel  to  the  National  Inmdte  Appeals 
Administrator  places  this  authority  with 
an  official  whose  primary  duty  is  to 
ensure  efficient  and  appropriate 
responses  to  appeals.  This  will  help 
ensure  continuity,  efficiency,  and 
responsiveness  to  central  office  appeals. 
Signatory  authority  extends  to  staff 
designated  as  acting  in  the  capacities 
specified,  but  may  not  be  further 
delegated  without  the  written  approval 
of  the  General  Counsel.  The  Bureau 
does  not  anticipate  further  delegation  of 
authority  in  this  regard,  but  wishes  to 
allow  for  the  exercise  of  discretion  by 
the  General  Counsel  if  warranted  at 
some  future  time. 

In  summary,  these  delegations  of 
signature  authority  and  the  revised 
procedures  for  acknowledging  receipt  of 
a  complaint  or  appeal  help  ensure  the 
continued  orderly  operation  of  the 
Administrative  Remedy  Procedure, 
without  posing  any  adverse  effect  on  the 
inmate. 

Because  this  rule  deals  with  agency 
procedure  and  imposes  no  restrictions 
on  inmates,  the  Bureau  finds  good  cause 
for  exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553}  requiring  notice  of  proposed 
rulemaking  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  Executive  Order  12291.  The 
Bureau  has  determined  that  Executive 
Order  12291  does  not  apply  to  this  rule 


since  the  rule  involves  agency 
management.  After  review  of  the  law 
and  regulations  the  Director,  Bureau  oft 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  542 

Prisoners. 

Dated:  November  13, 1991, 
J.  Micliael  Quinlan, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  part  542  in     i 
subchatper  C  of  28  CFR.  chapter  V  is     i 
amended  as  set  forth  below. 

Subchapter  C— Institutional 
Management 

PART  542— ADMINISTRATIVE 
REMEDY 


1.  The  authority  citation  for  28  CFR 
part  542  is  revised  to  read  as  fallows: 

Authority:  5  U.S.C.  301: 18  U.S.C.  3621.  3622. 
3624.  4001,  4042.  4081.  4082  (Repealed  in  part 
as  to  offenses  committed  on  or  after 
November  1, 1987).  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date).  5039:  28  U.S.C.  509.  510:  28 
CFR  0.95-0.99. 

2.  In  9  542.11.  paragraph  (a)(2)  is 
amended  by  removing  the  word 
"signed"  and  paragraph  (a)(4)  is  revised 
to  read  as  follows: 

§542.11    R«sponsil>mty. 

(a)  *  *  * 

(4)  Respond  to  and  sign  all  complaints 
or  appeals  filed  at  their  level.  At  the 
regional  level,  signatory  authority  may 
be  delegated  to  the  Deputy  Regional 
Director.  At  the  central  office  level, 
signatory  authority  may  be  delegated  to 
the  National  Inmate  Appeals 
Administrator.  Signatory  authority 
extends  to  staff  designated  as  acting  in 
the  capacities  specified  in  this  §  542.11, 
but  may  not  be  further  delegated 
without  the  written  approval  of  the 
General  Counsel. 
*        •        •        •        * 

[FR  Doc.  91-27891  Filed  11-19-91:  8:45  am] 
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public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (PuWic  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  t>ut  may  be  ordered 
in  lr>dividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  2686/Pub.  L  102-154 

Department  of  ttw  Interior  arK< 
Related  Agencies 
Appropriations  Act,  1992. 
(Nov.  13.  1991;  105  Stat.  990; 
48  pages)    Price:  $1.50 

HJ.  Res.  175/Pub.  L.  182- 
155 

To  designate  the  weeks 

beginning  Decemt)er  1,  1991, 

and  November  29,  1992,  as 

"National  Home  Care  Week". 

(Nov.  13,  1991;  105  Stat. 

1038;  1  page)    Price:  $1.00 

KJ.  Rm.  177/Pub.  L.  102- 

156 

To  designate  November  16. 

1991.  as  "Dutch-American 

HeriUge  Day".  (Nov.  13. 

1991;  105  Stat.  1039;  1  page) 

Price:  $1.00 

HJ.  Res.  2ei/l>«ib.  L.  102- 

157 

Approving  the  eKtension  of 

nondiscriminatory  treatment 

with  respect  to  tt>e  products 

of  the  Mongolian  People's 

Republic.  (Nov.  13,  1991;  105 

Stat  1040:  1  page)    Price: 

$1.00 


HJ.  Res.  282/Pub.  L  102- 
158 

Approving  the  extension  of 
nondiscriminatory  treatment 
with  respect  to  the  products 
of  the  People's  Republic  of 
Bulgaria.  (Nov.  13,  1991;  105 
Stat.  1041  1  page)  Price: 
$1.00 

S.  1848/Pub.  L  102-159 

Dropout  Prevention  Technical 
Correction  Amendment  of 
1991.  (Nov.  13,  1991;  105 
Stat.  1042;  1  page)    Price: 
$1.00 

SJ.  Res.  36/Pub.  L.  102-180 
To  designate  the  months  of 
November  1991,  and 
Novemt)er  1992,  as  "National 
Alzheimer's  Disease  Month". 
(Nov.  13,  1991;  105  Stat. 
1043;  2  pages)    Price:  $1.00 

SJ.  Res.  145/Pub.  L  102- 
161 

Designating  tt\e  week 
t)eginning  November  10,  1991, 
as  "National  Women  Veterans 
Recognition  Week".  (Nov.  13, 
1991;  105  Stat.  1045;  2 
pages)    Price:  $1.00 

S.J.  Res.  188/Piib.  L  102- 
162 

Designating  Novemtwr  1991 
as  "National  Red  Ribbon 
Month".  (Nov.  13,  1991;  105 
Stat.  1047;  1  page)    Price: 
$1.00 

HJ.  Res.  374/Pub.  L  102- 
163 

Making  further  continuing 
appropnations  for  tt>e  fiscal 
year  1992,  and  for  other 
purposes.  (Nov.  15,  1991;  105 
Stat.  1048;  1  page)    Price: 
$1.00 

H.R.  3575/Pub.  L.  102-164 
Emergency  Unemployment 
Compensation  Act  of  1991. 
(Nov.  15.  1991;  105  Stat. 
1049;  21  pages)    Price:  $1.00 
Last  List  November  15.  1991 
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This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  Presidents  public 
speeches,  statements,  messages  to 
Congress,  news  confererKes,  persorv 
net  appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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DEPARTIMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service  i 

9  CFR  Part  7S  I 

[Docket  No.  90-232] 

Brucellosis      I 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  brucellosis,  to  (1) 
allow  movement  of  cattle  from  approved 
intermediate  handling  facilities  to 
quarantined  feedlots:  (2)  require  that 
approved  intermediate  handling 
facilities  be  separate  and  apart  from 
livestock  facilities  for  breeding  cattle 
and  breeding  bison,  rather  than  from  all 
other  livestock  facilities:  (3)  lower  the 
allowable  minimum  number  of  live 
organisms  in  official  calfhood  vaccines 
to  2.7  billion  per  2  ml.  dose:  (4)  expand 
the  conditions  under  which  the  standard 
card  test  may  be  used  as  an  official  test; 
(5)  allow  reinstatement  of  "certified  free 
herd"  status  after  a  reactor  is  found,  if 
sufficient  evidence  shows  that  the 
reactor's  herd  is  not  infected  with  field 
strain  Brucella  abortus;  and  (6)  provide 
for  the  interstate  movement  of  rodeo 
bulls  on  the  basis  of  a  single  annual  test. 
These  amendments  will  remove 
unnecessary  restrictions  without 
significantly  increasing  the  risk  of 
spreading  brucellosis. 
EFFECTIVE  DATE:  December  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  John  Kopec,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  VS,  APHIS,  USDA. 
room  729,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  301-43&- 
6188. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  78 
(referred  to  below  as  the  regulations] 
govern  the  interstate  movement  of 
cattle,  bison,  and  swine  in  order  to  help 
prevent  the  interstate  spread  of 
brucellosis.  On  September  24, 1990,  we 
published  in  the  Federal  Register  (55  FR 
39004-39010,  Docket  Number  88-022),  a 
document  proposing  to  (1)  allow 
movement  of  cattle  from  approved 
intermediate  handling  facilities  to 
quarantined  feedlots:  (2)  require  that 
approved  intermediate  handling 
facilities  be  separate  and  apart  from 
livestock  facilities  for  breeding  cattle 
and  breeding  bison,  rather  than  from  all 
other  livestock  facilities:  (3)  lower  the 
allowable  minimum  number  of  live 
organisms  in  official  calfhood  vaccines 
to  2.7  billion  per  2  ml.  dose;  (4)  expand 
the  conditions  under  which  the  standard 
card  test  may  be  used  as  an  official  test; 
(5)  allow  reinstatement  of  "certified  free 
herd"  status  after  a  reactor  is  found,  if 
sufficient  evidence  shows  that  the 
reactor's  herd  is  not  infected  with  field 
strain  Brucella  abortus;  (6)  remove  the 
adjusted  Market  Cattle  Identification 
(MCI)  reactor  rate  as  a  standard  for 
Class  Free  States:  and  (7)  provide  for  the 
interstate  movement  of  rodeo  bulls  on 
the  basis  of  a  single  annual  test. 

We  solicited  comments  on  the 
proposed  rule  for  a  60-day  period  ending 
November  24, 1990.  We  received  8 
comments  by  the  closing  date.  The 
comments  were  from  a  representative  of 
a  pharmaceutical  firm,  five  officials  from 
a  State  Department  of  Agriculture,  and 
two  Animal  and  Plant  Health  Inspection 
Service  employees. 

Seven  of  the  comments  received  dealt 
with  the  subject  of  the  use  of  the 
concentration  immunoassay  technology 
(CrrE*)  test  as  a  diagnostic  supplement 
to  the  standard  card  test.  In  our 
proposal,  we  proposed  to  expand  the 
definition  of  official  test  to  include  the 
standard  card  test,  if  it  is  used  in 
specifically  approved  stockyards,  when 
the  State  animal  health  official 
designates  the  standard  plate  test,  the 
Rivanol  test,  and/or  the  CITE*  test  as 
supplemental  diagnostic  test  for 
officially  vaccinated  cattle  and  bison. 
The  commenters  requested  that  the 
language  used  to  describe  the  CITE*  test 
as  a  supplemental  diagnostic  test  for 
officially  vaccinated  cattle  and  bison  be 
changed  to  describe  the  CITE*  test  as  a 
diagnostic  supplement  to  the  standard 


card  test  for  all  cattle  and  bison 
regardless  of  vaccination  status.  We 
consider  the  commenters' 
recommendation  a  valid  one.  On  August 
13, 1990,  we  published  final  regulations 
in  the  Federal  Register  (55  FR  32897, 
Docket  Number  90-115)  designating  the 
CITE'  test  as  a  diagnostic  supplement  to 
the  standard  card  test  for  all  cattle  and 
bison,  not  just  official  vaccinates. 
Therefore,  in  this  final  rule,  we  are 
defining  the  term  "official  test"  to 
include  the  standard  card  test  performed 
in  specifically  approved  stockyards 
when  the  State  animal  health  official 
designates  the  standard  card  test  as  the 
official  test  for  non-vaccinated  cattle 
and  bison,  and  designates  the  CITE'  test 
as  a  supplemental  diagnostic  test  for 
cattle  and  bison  that  test  positive  to  the 
standard  card  test,  or  designates  the 
standard  plate  test  or  the  Rivanol  test  as 
supplemental  diagnostic  tests  for 
officially  vaccinated  cattle  or  bison  that 
test  positive  to  the  standard  card  test. 
We  are  also  making  a  nonsubstantive 
wording  change  to  the  provisions 
regarding  classification  of  cattle  and 
bison  in  the  definition  of  "Official  test" 
("Standard  card  test" — 
§  78.1{a)(l)(C)(i)(2))  to  refiect  that  the 
CITE*  test  may  be  used  as  a 
supplemental  test  on  non-vaccinated 
cattle  and  bison. 

In  our  proposal,  we  proposed  to  (1) 
remove  the  requirement  that  a  State  or 
area  maintain  an  MCI  reactor, 
prevalence  rate  of  no  more  than  one 
brucellosis  reactor  per  2,000  cattle  tested 
(0.050  percent)  to  retain  Class  Free 
status:  (2)  make  changes  to  the  way  in 
which  the  MCI  reactor  prevalence  rate 
is  adjusted  in  Class  Free  States  or  areas: 
and  (3)  add  requirements  in  the  MCI 
reactor  prevalence  rate  for  retention  of 
Class  Free  State  or  area  status.  We 
received  one  comment  that  supported 
the  removal  of  the  MCI  reactor 
prevalence  rate  requirement  for 
retention  of  Class  Free  status,  but  that 
also  recommended  that  the  requirement 
be  removed  as  a  factor  in  attaining 
Class  Free  status.  Since  the  time  the 
proposed  rule  was  published,  our 
continuing  review  of  the  brucellosis 
eradication  program  in  this  country  has 
indicated  that  an  alternative  to  the  use 
of  the  MCI  reactor  prevalence  rate  might 
be  more  effective  than  the  current  and 
proposed  provisions.  We  are  in  the 
process  of  analyzing  this  alternative.  In 
light  of  this  analysis,  we  consider  it 
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inappropriate  and  possibly 
unnecessarily  disruptive  to  amend  at 
this  time  the  current  provisions 
regarding  the  MCI  reactor  prevalence 
rate  in  Class  Free  States  or  areas. 
Therefore,  in  this  Hnal  rule,  we  are  not 
including  the  provisions  included  in  our 
proposal  regarding  the  MCI  reactor 
prevalence  rate  requirements  applicable 
to  Class  Free  States  and  areas. 

In  our  proposal,  we  proposed  to  allow 
certain  specified  cattle  which  originate 
in  Class  A  States  or  areas  to  be  moved 
interstate  from  a  farm  of  origin  to  a 
quarantined  feedlot  under  certain 
specified  conditions.  One  of  the 
conditions  which  we  proposed  was  that 
the  identity  of  the  farm  of  origin  of  the 
cattle  be  maintained  by  penning  the 
cattle  from  one  farm  of  origin  or  State  or 
area  apart  from  other  animals.  The 
provision  which  would  have  allowed 
cattle  from  one  State  or  area  to  be 
penned  together  was  inadvertently 
proposed  and  would  not  accomplish  the 
purpose  of  such  penning  (maintaining 
the  identity  of  the  farm  of  origin). 
Therefore,  we  have  eliminated  this 
provision  in  the  final  rule. 

In  our  proposal,  we  proposed  that  a 
rodeo  bull  that  is  test-eligible  from  a 
herd  not  known  to  be  affected  may  be 
moved  interstate  under  certain  specified 
conditions.  Two  of  the  conditions  which 
we  proposed  were  that  the  bull  is  tested 
negative  to  an  official  test  conducted 
less  than  365  days  before  the  date  of 
movement  and  that  there  is  no  change  of 
ownership  of  the  bull.  We  did  not  intend 
that  there  would  never  be  a  change  of 
ownership  of  the  bull.  We  did  not  intend 
that  there  could  never  be  a  change  of 
ownership.  We  only  intended  to  limit  a 
reflects  our  intent 

In  our  proposal,  we  proposed  that  a 
bull  that  would  otherwise  qualify  as  a 
rodeo  bull,  but  that  is  used  for  breeding 
purposes  during  the  365  days  following 
the  date  of  being  tested,  may  move 
interstate  only  if  it  otherwise  meets  the 
testing  requirements  for  test-eligible 
cattle  in  9  CFR  part  78.  subpart  B.  We 
did  not  intend  to  exempt  such  bulls  from 
all  the  other  requirements  of  9  CFR  part 
78.  subpart  B.  Therefore,  in  this  final  rule 
we  have  changed  this  provision  to  make 
it  clear  that  a  bull  that  would  qualify  as 
a  rodeo  bull,  but  that  is  used  for 
breeding  purposes  during  the  365  days 
following  the  date  of  being  tested,  may 
be  moved  interstate  only  if  the  bull 
meets  the  requirement  in  9  CFR  part  78, 
subpart  B. 

Based  on  the  reasons  set  forth  in  the 
piuposal  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposed 
rule,  with  the  changes  discussed  in  this 
document,  and  nonsubstantive  changes 
for  clarity. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  changes  we  are  making  to  the 
regulations  that  will  have  some 
economic  impact  are  discussed  in  this 
and  the  following  paragraphs.  The 
change  to  allow  movement  of  cattle 
from  approved  intermediate  handling 
facilities  to  quarantined  feedlots  will 
make  it  easier  to  assemble  full 
tnickloads  before  moving  catUc  to 
quarantined  feedlots.  This  will  result  in 
lower  transportation  costs  for  some 
cattle  owners,  because  it  will  reduce  the 
number  of  trips  to  quarantined  feedlots. 
for  which  carriers  usually  charge  on  a 
per  mile  basis.  It  will  also  result  in  some 
decrease  in  income  for  carriers. 
However,  we  believe  these  economic 
effects  will  be  insignificant  in 
comparison  to  the  total  number  of  cattle 
moved  by  carrier  each  year.  The  great 
majority  of  cattle  that  are  moved  to 
slaughter  do  not  go  through  a 
quarantined  feedlot.  Further,  even 
though  assembling  such  cattle  at 
intermediate  handling  facilities  will 
eliminate  some  trips,  those  cattle  so 
assembled  will  still  have  to  be  moved  by 
some  form  of  carrier  to  the  quarantined 
feedlot. 

The  change  to  reduce  the  allowable 
minimum  of  hve  organisms  in  official 
calfhood  vaccines  to  2.7  billion  per  2  ml. 
dose  will  extend  the  shelf  life  of  the 
vaccine.  An  estimated  375.000  additional 
doses  of  the  vaccine  will  be  able  to  be 
administered  because  of  this  extended 
shelf  life.  The  increase  in  the  number  of 
doses,  which  will  be  spread  among 
purchasers  of  the  vaccine  nationwide, 
represents  less  than  4  percent  of  the 
approximately  10  million  doses 
administered  annually,  and  will  provide 
a  savings  to  purchasers  of  only  $.20  per 
additional  dose. 

The  change  to  allow  supplemental 
tests  to  be  used  with  the  standard  card 
test  at  specifically  approved  stockyards 


will  decrease  the  amount  of  time  that 
cattle  accompanying  an  animal  testing 
positive  will  be  detained  at  the 
stockyard.  Currently,  such  animals  are 
detained  for  an  average  of  2  to  6  days. 
This  delay  will  be  unnecessary  because 
the  supplemental  test  results  will  be 
obtained  in  a  day.  Although  statistics 
are  not  kept  on  the  number  of  animals  at 
stockyards  considered  to  be  suspect,  we 
believe,  based  on  experience,  that  the 
number  of  cattle  affected  by  the  change 
in  the  regulations  will  be  insignificant  in 
relation  to  the  total  number  of  cattle 
moved  through  specifically  approved 
stockyards  each  year. 

Another  of  the  changes  made  in  this 
docket  will  allow  reinstatement  of 
"certified  free  herd"  status  after  a 
reactor  is  found,  if  sufficient  evidence 
shows  that  the  reactor's  herd  is  not 
infected  with  field  strain  Brucella 
abortus.  In  fiscal  year  1990,  there  were 
approximately  15,000  certified  free  herds 
in  the  United  States,  of  which  0.5 
percent  would  have  been  affected  by 
this  change.  Based  on  an  average  herd 
size  of  75  animals,  and  average  test 
costs  of  between  one  dollar  and  three 
dollars  per  animal,  the  savings  would 
have  ranged  between  $75  to  $225  per 
herd  affected  by  the  change.  We  do  not 
expect  this  savings  estimate  to  change 
significantly  in  the  coming  year. 

One  of  the  changes  made  by  this 
docket  will  provide  for  the  interstate 
movement  of  rodeo  bulls  on  the  basis  of 
a  single  annual  test.  We  estimate  that 
approximately  3.750  bulls  will  be 
affected  by  this  change,  with  an  average 
of  five  fewer  tests  conducted  per  bull 
each  year.  Based  on  an  estimated  cost 
per  test  of  $6.00.  the  annual  savings  per 
bull  will  be  approximately  $30. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  {See  7  CFR  part 
3015.  subpart  V.) 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  chapter  35).  the  information 
collection  provisions  that  are  included 
in  this  final  rule  will  be  submitted  for 
the  approval  of  the  Office  of 
Management  and  Budget. 
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List  of  Subjects  in  9  CFR  Part  7S 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  79-8RUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.a  lll-114a-l.  114g.  115, 
117. 120. 121. 123-128. 134b,  134f:  7  CFR  2.17. 
2.51,  and  371.2(dl. 

S7t.1    [AnwndstI] 

2.  In  I  78.1,  definition  ot  Approved 
intermediate  handling  facility, 
introductory  text,  first  sentence,  the 
words  "and  quarantined  feedlots"  are 
added  immediately  after 
"establishments". 

3.  In  S  78.1.  definition  of  Approved 
intermediate  handling  facility,  fifth 
sentence,  the  words  "or  a  quarantined 
feedlot"  are  added  immediately  after 
"establishment". 

4.  In  S  78.1.  definition  of  Approved 
intermediate  handling  facility,  sixth 
sentence,  paragraph  (a),  the  words  "for 
breeding  cattle  and  breeding  bison"  are 
added  immediately  after  "facilities". 

5.  In  S  78.1.  definition  of  Approved 
intermediate  handling  facility,  sixth 
sentence,  paragraph  (f),  the  words  "or  a 
quarantined  feedlot"  are  added 
immediately  after  "slaughter". 

ft.  bi  1 78.1  definition  of  Certified 
Brucellosis-free  herd,  paragraph  (b)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 


S7t.1    Dsflnittons. 


Certified  Brucellosis-Free  Herd 


(b)  *  *  'A  herd  which  loses  certified 
brucellosis-free  herd  status  because  a 
brucellosis  reactor  is  found  in  the  herd 
may  be  recertified  only  by  repeating  the 
certification  process,  except  that 
certified  brucellosis-free  herd  status 
may  be  reinstated  without  repeating  the 
certification  process  if  epidemiological 
studies  and  bacteriological  cultures 
conducted  by  an  APHIS  representative 
or  State  representative  show  that  the 
herd  was  not  affected  with  field  strain 
Brucella  abortus. 


S7S.1    (AfiwfKtodl 

7.  In  S  78.1,  defmition  oi  Market  cattle 
identification  test  cattle,  first  sentence, 
the  words  "quarantined  feedlots."  are 
added  immediately  after  the  word 
"stockyards,". 

8.  In  I  78.1,  definition  o\  Market  cattle 
identification  test  cattle,  second 


sentence,  the  words  "quarantined 
feedlot,"  are  added  immediately  after 
the  word  "stockyard,". 

9.  In  S  7ai  definition  of  Official 
calfhood  vaccinate,  paragraph  (a)(1).  the 
words  "3  billion"  are  removed,  and  tlie 
words  "2.7  billion"  are  added  in  their 
place. 

10.  In  i  78.1  definition  ol  Official  test. 
paragraphs  (a)(1)  introductory  text  and 
(s)(l)(i)(C}  are  revised  to  read  as 
follows: 


178.1    Daflnltlons. 


Official  tesL  [a)  '  • 

[1]  Standard  card  test  [i]  •  •  •] 

(C)  In  specifically  approved 
stockyards  when  the  State  animal  health 
official  either 

[1)  Designates  the  standard  card  test 
as  the  official  test  for  determining  the 
brucellosis  disease  status  of  cattle  and 
bison  in  all  specifically  approved 
stockyards  in  the  State.  In  these  States, 
no  other  official  test  except  the  Buffered 
Acidified  Plate  Antigen  test  shall  be 
used  in  specifically  approved 
stockyards;  or 

[2]  Designates  the  standard  card  test 
as  the  official  test  for  determinirtg  the 
brucellosis  disease  status  of  non- 
vaccinated  cattle  or  bison  (the  CITE* 
test  may  be  designated  as  a 
supplemental  test  for  non-vaccinated 
cattle  or  bison  that  test  positive  to  the 
standard  card  test);  and  designates  the 
standard  card  test  as  the  official  test  for 
determining  the  brucellosis  disease 
status  of  official  vaccinates  and  the 
CITE*  test,  the  standard  plate  test,  or 
the  Rivanol  test  as  supplemental  tests 
for  official  vaccinates  diat  test  positive 
to  the  standard  card  test.  If 
supplemental  tests  are  conducted,  cattle 
or  bison  that  are  positive  to  the 
standard  card  test  shall  be  classified  as 
brucellosis  suspects  if  all  of  the 
supplemental  tests  conducted  disclose  a 
negative  or  suspect  reaction,  and  shall 
be  classified  as  brucellosis  reactors  if 
any  one  of  the  supplemental  tests 
conducted  has  a  positive  reaction;  or 


978.1    [AmmxlMl] 

11.  In  S  78.1.  the  definition  oi  Permit, 
third  sentence,  the  words  "the  approved 
intermediate  handling  facility"  are 
removed,  and  the  words  '"the  approved 
intermediate  handling  facility,  a 
quarantined  feedlot,"  are  added  in  their 
place. 

12.  In  t  78.1,  the  definition  of  Permit, 
fourth  sentence,  the  words  "If  such  a 
permit  lists  a  recognized  slaughteriivg 
establishment"  are  removed,  and  the 
words  "If  the  permit  lists  a  quarantined 


feedlot  or  a  recognized  slaughtering 
establishment"  are  added  in  their  place. 

13.  In  9  78.1,  the  definition  of  Permit, 
fourth  sentence,  the  words  "to  the 
quarantined  feedlot  or"  arc  added 
immediately  after  "cattle  or  bison". 

14.  In  9  78.1.  the  definition  of 
Quarantined  feedlot,  paragraphs  (a)(2) 
and  (a)(S),  the  words  "then  directly  to  a 
recognized  slaughtering  establishment" 
are  removed,  and  the  words  "then 
directly  to  another  quarantined  feedlot 
or  a  recognized  slaughtering 
establishment"  are  added  in  their  place. 

15.  In  i  78.1.  definition  of  Quarantined 
pasture,  the  ninth  sentence  is  revised  to 
read  as  follows: 

978.1    DefMUona. 
*        •        •        •        • 

Quarantined  pasture.  *  *  'All  cattle 
and  bison,  except  steers  and  spayed 
heifers,  leaving  the  quarantined  pasture 
must  move  directly  to  a  recognized 
slaughtering  establishment  or 
quarantined  feedlot.  or  directly  to  an 
approved  intermediate  handling  facility 
and  then  directly  to  a  recognized 
slaughtering  establishment,  or  directly 
to  an  approved  intermediate  handling 
facility  and  then  directly  to  a 
quarantined  feedlot  and  then  directly  to 
a  recognized  slau^tering  establishment 


16.  In  9  78.1,  a  definition  t^  Rodeo 
bulls  is  added,  in  alfrfiabetical  order,  to 
read  as  follows: 

978.1    DafMUoiw. 


Rodeo  bulls.  Male  catUe  kept  solely 
for  performance  at  rodeos. 


978.1    [Amended] 

17.  In  9  78.1,  defmition  of 'S' brand 
permit,  fifth  sentence,  the  words  "either 
the  approved  intermediate  handling 
facility  or  a  recognized  slaughtering 
establishment"  are  removed,  and  the 
words  "either  the  approved  intermediate 
handling  facility,  a  quarantined  feedlot. 
or  a  recognized  slaii^tering 
establishment"  are  added  in  their  place. 

18.  In  9  78.1.  definition  of  'S'  brand 
permit,  sixth  sentence,  the  words  "If 
such  an  "S"  brand  permit  lists  a 
recognized  slaughtering  establishment" 
are  removed,  and  the  words  "If  the"S" 
brand  permit  lists  a  quarantined  feedlot 
or  a  recognized  slaughtering 
establishment"  are  added  in  their  place. 

19.  In  I  Tai,  definition  of  "S' brand 
permit,  sixth  sentence,  the  words  "from 
the  approved  intermediate  handling 
facility  to  the  quarantined  feedlot  or" 
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are  added  immediately  after  "cattle  and 
bison". 

20.  In  S  78.1,  the  definition  of  'S'  brand 
permit  is  amended  by  adding  a  seventh 
sentence  in  the  parenthetical  to  read: 

§78.1    Dvfnmons. 

•  •  •  •  • 

"S"  brand  permit.  *  *  'Subsequent 
movements  from  the  quarantined  feedlot 
shall  be  subject  to  requirements  set  forth 
in  the  definition  of  "quarantined 
feedlot"  in  this  section. 

21.  In  §  78.1.  paragraph  (b),  the 
introductory  text  is  revised  to  read  as 
follows: 

§  78.8    Brucellosis  exposed  cattle. 

e  •  e  •  • 

(b)  Movement  to  quarantined  feedlots. 
Brucellosis  exposed  cattle  for  which  no 
claim  for  indemnity  is  being  made  by  the 
owner  under  part  51  of  this  chapter  may 
be  moved  interstate  directly  to  a 
quarantined  feedlot,  or  from  a  farm  of 
origin  directly  to  a  speciHcally  approved 
stockyard  approved  to  receive 
brucellosis  exposed  cattle  and  then 
directly  to  a  quarantined  feedlot,  or  from 
a  farm  of  origin  directly  to  an  approved 
intermediate  handling  facility  and  then 
directly  to  a  quarantined  feedlot.  or  from 
a  farm  of  origin  directly  to  a  specifically 
approved  stockyard  approved  to  receive 
brucellosis  exposed  cattle  and  then 
directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot  if  the  cattle  are: 

22.  in  S  78.9,  paragraphs  (a)(2). 
(b)(2)(i),  (c)(2)(i)(B).  and  (d)(2)(i)(B)  are 
revised,  and  paragraphs  (c)(2)(i)(C]  and 
(d)(2)(i)(C)  are  added,  to  read  as  follows: 

§  78.9    Cattle  from  herds  not  known  to  be 
affected. 

(a)  *  •  * 

(2)  Movement  to  quarantined  feedhts. 
Such  cattle  may  be  moved  interstate 
without  restriction  under  this  subpart 
directly  to  a  quarantined  feedlot,  or 
directly  to  a  specifically  approved 
stockyard  and  then  directly  to  a 
quarantined  feedlot.  or  directly  to  a 
specifically  approved  stockyard  and 
then  directly  to  an  approved 
intermediate  handling  facility  and  then 
directly  to  a  quarantined  feedlot,  or 
directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot. 
*        •        *        •  '     • 

(b)  •  •  • 

(2)  Movement  to  quarantined  feedlots. 
(i)  Such  cattle  may  be  moved  interstate 
from  a  farm  of  origin  directly  to  a 
quarantined  feedlot.  or  directly  to  a 
specifically  approved  stockyard  and 


then  directly  to  a  quarantined  feedlot.  or 
directly  to  a  specifically  approved 
stockyard  and  then  directly  to  an 
approved  intermediate  handling  facility 
and  then  directly  to  a  quarantined 
feedlot.  or  directly  to  an  approved 
intermediate  handling  facility  and  then 
directly  to  a  quarantined  feedlot,  if  the 
identity  of  the  farm  of  origin  of  the  cattle 
is  maintained  by  means  of  identification 
tag  numbers  appearing  on  sale  records 
showing  the  consignor  or  by  penning 
cattle  from  the  farm  of  origin  apart  from 
other  animals. 

*  *        •        •        * 

(c)  •  •  • 
(2)  •  •  • 
(i)  •  •  • 

(B)  A  specifically  approved  stockyard 
and  the  directly  to  a  quarantined  feedlot 
or  directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot,  if  the  cattle  are  "S" 
branded  upon  arrival  at  the  specifically 
approved  stockyard  and  are 
accompanied  to  the  quarantined  feedlot 
by  an  "S"  brand  permit:  or 

(C)  An  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot,  if  the  cattle  are  "S" 
branded  upon  arrival  at  the  approved 
intermediate  handling  facility  and  are 
accompanied  to  the  quarantined  feedlot 
by  an  "S"  brand  permit. 

•  •        *        *        • 

(d)  •  •  • 
(2)  •   •   • 

(i)  *  *  * 

(B)  A  specifically  approved  stockyard 
and  then  directly  to  a  quarantined 
feedlot,  or  directly  to  an  approved 
intermediate  handling  facility  and  then 
directly  to  a  quarantined  feedlot,  if  the 
cattle  are  "S"  branded  upon  arrival  at 
the  specifically  approved  stockyard  and 
are  accompanied  to  the  quarantined 
feedlot  by  an  "S"  brand  permit;  or 

(C)  An  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot,  if  the  cattle  are  "S" 
branded  upon  arrival  at  the  approved 
intermediate  handling  facility  and  are 
accompanied  to  the  quarantined  feedlot 
by  an  "S"  brand  permit. 

23.  In  {  78.10,  in  the  first  sentence  in 
paragraph  (a)  and  the  first  sentence  in 
paragraph  (b)  are  revised  to  read  as 
follows: 

9  78.10    Official  vaccination  of  cattle 
moving  into  and  out  of  Class  B  and  Class  C 
States  or  areas. 

(a)  Female  dairy  cattle  bom  after 
January  1, 1984,  which  are  4  months  of 
age  or  over  must  be  official  vaccinates 
to  move  interstate  into  or  out  of  a  Class 


B  State  or  area  *  unless  they  are  moved 

interstate  directly  to  a  recognized 

slaughtering  establishment  or 

quarantined  feedlot,  or  directly  to  an 

approved  intermediate  handling  facility 

and  then  directly  to  a  recognized 

slaughtering  establishment,  or  directly 

to  an  approved  intermediate  handling 

facility  and  then  directly  to  a 

quarantined  feedlot  and  then  directly  to 

a  recognized  slaughtering  establishment. 

or  directly  to  an  approved  intermediate 

handling  facility  and  then  directly  to  a 

quarantined  feedlot  and  then  directly  to 

a  recognized  slaughtering  establishment. 
•  •  * 

(b)  Female  cattle  born  after  January  1, 
1984,  which  are  4  months  of  age  or  over 
must  be  official  vaccinates  to  move  into 
a  Class  C  State  or  area  *  unless  they  are 
moved  interstate  directly  to  a 
recognized  slaughtering  establishiment. 
or  directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
recognized  slaughtering  establishment, 
or  directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot  and  then  directly  to 
a  recognized  slaughtering  establishment. 


S  78.11    [Amended] 

24.  In  S  78.11,  paragraph  (b),  the  words 
"or  directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot  and  then  directly  to 
a  recognized  slaughtering 
establishment"  are  added  immediately 
after  the  word  "establishment". 

978.12    (Amended] 

25.  In  S  78.12.  paragraph  (d)(l)(ii),  the 
words  "or  directly  to  an  approved 
intermediate  handling  facility  and  then 
directly  to  a  quarantined  feedlot  and 
then  directly  to  a  recognized 
slaughtering  establishment"  are  added 
immediately  after  the  word 
"establishment", 

978.12    (Amended] 

26.  In  i  78.12,  paragraph  (d)(l)(iii).  the 
words  "or  directly  to  an  approved 
intermediate  handling  facility  and  then 
directly  to  a  quarantined  feedlot  and 
then  directly  to  a  recognized 
slaughtering  establishment"  are  added 
immediately  after  the  word 
"establishment". 

27.  In  S  78.12.  paragraph  (d)(2)(i)  is 
revised  to  read  as  follows: 


*  Female  cattle  imported  into  the  United  Stales 
may  be  exempted  from  the  vaccination 
requirement!  of  thin  paragraph  with  the  concurrence 
of  the  Slate  animal  health  ofhcial  of  the  Slate  of 
destination.  Thia  concurrence  is  required  prior  lo 
the  importation  of  the  cattle  into  the  United  Stales. 
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978.12    Catttafromi 

•  •        *        •       • 

(d)  •  •  • 

(2)  •  •  • 

(i)  Cattle  from  qualified  herds  in  a 
quarantined  area  may  be  moved 
interstate  from  a  farm  of  origin  directly 
to  a  quarantined  feedlot,  or  directly  to  a 
specifically  approved  stockyard  and 
then  directly  to  a  quarantined  feedlot.  or 
directly  to  an  approved  intermediate 
handling  facility  and  then  directly  to  a 
quarantined  feedlot  if  the  cattle  are 
negative  to  an  official  test  within  30 
days  prior  to  such  interstate  movement 
and  are  accompanied  by  a  certificate 
which  states,  in  addition  to  the  items 
specified  in  {  78.1  of  this  part,  the  test 
dates  and  results  of  the  official  tests;  or 

*  «        •        •        • 

28.  A  new  $  78.14  is  added  to  read  as 
follows: 

9  78.14    Rodeo  bulls. 

(a)  A  rodeo  bull  that  is  test-eligible 
and  that  is  from  a  herd  not  known  to  be 
affected  may  be  moved  interstate  if: 

(1)  The  bull  is  classified  as  brucellosis 
negative  based  upon  an  official  test 
conducted  less  than  365  days  before  the 
date  of  interstate  movement; 

(2)  The  bull  is  identified  with  an 
official  eartag; 

(3)  There  is  no  change  of  ownership 
since  the  date  of  the  last  ofRcial  test; 

(4)  A  certificate  accompanies  each 
interstate  movement  of  the  bull;  and 

(5)  A  permit  for  entry  is  issue  for  each 
interstate  movement  of  the  bull. 

(b)  A  bull  that  would  qualify  as  a 
rodeo  bull,  but  that  is  used  for  breeding 
purposes  during  the  365  days  following 
the  date  of  being  tested,  may  be  moved 
interstate  only  if  the  bull  meets  the 
requirements  for  cattle  in  this  subpart. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0047). 

99  78.1, 78.2, 78.7,  78.8, 78.8.  78.11,  78.12, 
78.22, 78.23, 78.24. 78.31,  artd  78.32 
(Amended! 

29.  In  addition  to  the  amendments  set 
forth  above.  SS  78,1.  78.2.  78.7,  78.a  789, 
78.11.  78.12,  78.22,  78.23,  78.24.  78.31,  and 
78.32  are  amended  by  revising  the  OMB 
control  number  citation  at  the  end  of 
each  of  these  sections  to  read  as 
follows:  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  057ft-0047)".       \ 

Done  in  Washington.  DC,  thia  14th  day  of 
November  1991. 

Robert  MeUaod. 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  91-27924  Filed  ll-2&-ei;  8:45  am] 
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FEDERAL  HOUSINQ  RNANCE  BOARD 

12CFRPartt36 
(N0.91-S621 

Community  Support  Requirements  for 
Members  of  the  Federal  Home  Loan 
Banfc  System 

AQENCV:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  ("Finance  Board"]  is  adopting 
final  regulations  to  implement  section 
710(c)  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA").  This  section  of 
FIRREA  requires  the  Finance  Board  to 
adopt  regulations  establishing  standards 
of  community  investment  or  service  for 
members  of  the  Federal  Home  Loan 
Bank  ("FHLBank")  System  to  maintain 
continued  access  to  long-term  advances. 
The  Final  Rule  reflects  public  comment 
on  the  full  range  of  policy  and 
procedural  issues  involved  in  the 
establishment  and  implementation  of 
community  support  standards. 
EFFECTIVE  OATS:  December  23. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sylvia  C.  Martinez.  Director,  Housing 
Finance  Directorate,  or  Stephen  D. 
Johnson,  Attorney-Advisor,  (202)  406- 
2847,  Federal  Housing  Finance  Board, 
1777  F  Street  NW.,  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
Public  Law  No.  101-73, 103  Stat.  183 
("FIRREA"),  established  the  Finance 
Board  as  an  independent  agency  in  the 
executive  branch  of  the  federal 
government  It  is  the  successor  agency 
to  the  Federal  Home  Loan  Bank  Board 
with  respect  to  the  oversight  of  the 
FHLBanks.  In  supervising  the  activities 
of  the  FHLBanks,  the  Finance  Board 
must  ensure  that  they  carry  out  their 
housing  finance  mission,  remain 
adequately  capitalized  and  able  to  raise 
funds  in  the  capital  markets,  and 
operate  in  a  safe  and  sound  manner. 

All  savings  institutions  insured  by  the 
Savings  Association  Insurance  Fund  of 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  are  members  of 
the  FHLBank  System,  as  are  many 
savings  banks  insured  by  the  FDIC's 
Bank  Insurance  Fund.  With  the  passage 
of  FIRREA,  membership  in  the  FHLBank 
System  ("System")  was  opened  as  well 
to  commercial  banks  and  credit  unions 
that  make  long-term  home  mortgage 


loans,  subject  to  certain  qualifications 
related  to  financial  soundness  and  home 
financing  policies. 

B.  Community  Support  Requirements  In 
HRREA 

Section  710(c)  of  FIRREA  added  a 
new  section  10(g)  to  the  Federal  Home 
Loan  Bank  Act  of  1932. 12  U.&CA. 
1430(g),  as  follows: 

(g)  Community  Support 
Requirements.— (1)  In  General. — ^Before 
the  end  of  the  2-year  period  beginning 
on  the  date  of  enactment  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989,  the  Board 
shall  adopt  regulations  establishing 
standards  of  community  investment  or 
service  for  members  of  Banks  to 
maintain  continued  access  to  long-term 
advances. 

(2)  Factors  To  Be  Included.— The 
regulations  promulgated  pursuant  to 
paragraph  (1)  shall  take  into  account 
factors  such  as  a  member's  performance 
under  the  Community  Reinvestment  Act 
of  1977  and  the  member's  record  of 
lending  to  first-time  homebuyers. 

Although  the  legislative  history  on 
section  710(c)  is  limited,  the  changes 
made  in  related  sections  in  FIRREA 
shed  some  light  on  congressional  intent 
as  to  section  710(c].  Specifically, 
FIRREA  created  the  Affordable  Housing 
Program  and  the  Community  Investment 
Program,  which  expand  FHLBank 
community-oriented  lending  activities 
and  reflect  a  commitment  to  housing 
finance  for  those  at  lower  income  levels, 
including  community  development 
lending.  This  commitment  is  also 
evident  in  FIRREA's  amendments  to  the 
Home  Mortgage  Disclosure  Act  of  1975, 
12  U.S.C.  2803  ("HMDA").  and  the 
Community  Reinvestment  Act  of  1977. 
12  U.S.C.  2901  (  CRA  ■).  These 
amendments  broadened  HMDA 
reporting  requirements  to  include  the 
income,  sex.  and  race  of  applicants  and 
also  made  CRA  examination  data 
available  to  the  public  for  the  first  time, 
facilitating  public  monitoring  of 
financial  institutions'  community 
reinvestment  activities. 

These  changes  reflect  an  intent  to 
make  the  FHLBank  System  a  more 
effective  means  for  institutions  to 
engage  in  community  lending  and  to 
strengthen  the  regulatory  tools  that 
ensure  that  community  needs  are  being 
addressed.  Therefore,  in  promulgating 
these  regulations,  the  Finance  Board  has 
interpreted  section  710(c)  as  another 
means  for  the  System  to  support  the 
public  policy  goals  underlying 
community  lending. 
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C.  Public  Participation  in  This 
Rulemaking 

The  Finance  Board  has  regarded  the 
development  and  implementation  of 
these  Community  Support  regulations  as 
one  of  its  most  important 
responsibilities,  and  throughout  the 
rulemaking  process  has  sought  the 
broadest  possible  input  through  public 
comments. 

1.  Advance  Notice 

The  Finance  Board  initiated  the    - 
rulemaking  process  by  publishing  an 
Advance  Notice  of  Proposed 
Rulemaking  (56  FR  387)  ("Advance 
Notice")  on  January  4. 1991.  soliciting 
public  comment,  both  generally  and  as 
to  specific  questions  and  issues.  The 
Finance  Board  received  66  comment 
letters  in  response  to  the  Advance 
Notice.  Comments  were  submitted  by  27 
financial  institutions  (mostly  members 
of  the  FHLBank  System).  10  FHLBanks. 
9  community  interest  organizations  and 
groups,  9  state  and  local  agencies.  8 
financial  trade  associations,  and  3 
private  individuals  and  companies. 

Most  of  the  comment  letters 
recommended  that  the  Finance  Board 
use  existing  regulatory  programs,  such 
as  CRA  and  HMDA.  enforced  by  other 
federal  agencies,  in  establishing 
requirements  for  community  support.  In 
addition,  the  commenters  urged  the 
Finance  Board  to  maximize  the  existing 
capacity  of  the  FHLBanks  to  provide 
affordable  housing  finance  and 
community  development  lending.  The 
comment  letters  differed  on  the 
importance  of  CRA  ratings  for  purposes 
of  this  regulation,  with  some 
recommending  complete  reliance  on  the 
CRA  rating  to  the  exclusion  of  any  other 
criteria,  while  others  recommended  that 
the  CRA  rating  be  one  of  several 
elements  to  be  considered. 

2.  Proposed  Rule 

Following  a  careful  analysis  of  the 
Advanced  Notice  comments,  the 
Finance  Board  published  a  Notice  of 
Proposed  Rulemaking  (56  FR  28346) 
("Proposed  Rule")  on  June  7, 1991, 
incorporating  many  of  the  concepts  and 
suggestions  bom  the  Advance  Notice. 
The  Finance  Board  received  99  comment 
letters  in  response  to  the  Proposed  Rule. 
Comments  were  submitted  by  28  thrift 
and  banking  institutions,  all  12 
FHLBanks  (23  letters).  9  FHLBank 
Advisory  Councils.  11  individual 
members  of  FHLBank  Advisory 
Councils.  9  community  interest 
organizations  and  groups.  4  federal, 
state  and  local  agencies,  10  financial 
trade  associations  (13  letters).  1  United 


States  Congressman,  and  1  private 
citizen. 

Comment  letters  regarding  the 
Proposed  Rule  raised  seven  principal 
issues: 

—The  role  of  the  FHLBanks; 
— Use  and  review  of  CRA  ratings; 
— Effects  on  System  membership  and 

profitability; 
— Public  participation  in  the  review 

process; 
— FHLBank  administrative  burdens; 
— Incentive  programs;  and 
—The  role  of  FHLBank  Advisory 

Councils. 

Any  role  of  the  FHLBanks  in 
reviewing  and  rating  members' 
Community  Support  was 
overwhelmingly  opposed  by  the 
commenters;  54  of  the  56  comment 
letters  addressing  this  issue  were 
opposed  to  the  FHLBanks'  role  as 
outlined  in  the  Proposed  Rule.  These 
comment  letters  came  from  a  range  of 
sources,  including  FHLBanks,  Advisory 
Councils,  FHLBank  members, 
community  groups.  Congress,  and 
fmancial  trade  associations.  The 
reasons  for  opposition  varied,  but  in 
essence,  the  comment  letters  all 
objected  to  any  Finance  Board 
delegation  of  responsibilities  to  the 
FHLBanks  on  the  grounds  that  this 
would  create  a  perception  that  the 
FHLBanks  were  returning  to  a  pre- 
FIRREA  role  as  industry  regulators,  a 
function  FIRREA  had  eliminated. 

The  use  and  review  of  CRA  ratings  in 
the  Proposed  Rule  was  addressed  in 
several  ways  by  the  comment  letters. 
Forty-five  (45)  comment  letters 
supported  the  general  use  of  CRA  as  a 
basis  for  Community  Support 
evaluations,  while  nine  letters  opposed 
any  use  of  CRA.  The  provision  in  the 
Proposed  Rule  allowing  the  FHLBanks 
to  evaluate  the  accuracy  of  CRA  ratings 
assigned  by  the  federal  financial 
regulators  was  objected  to  in  42 
comment  letters  and  supported  in  only 
14,  with  seven  letters  suggesting  that 
CRA  ratings  be  revised  if  the  benefit 
would  be  to  the  member. 

The  35  comment  letters  that 
addressed  the  issue  of  membership 
stated  that  the  implementation  of  a 
Community  Support  regulation  would 
reduce  the  attractiveness  of  FHLBank 
membership.  Several  of  the  letters 
predicted  that  the  effect  would  not  be 
severe  because  it  would  be  offset  by  the 
attractiveness  of  FHLBank  resources 
and  technical  assistance. 

In  addressing  the  issue  of  public 
participation  in  the  Community  Support 
review  process,  17  of  25  comment  letters 
opposed  any  public  disclosure  of  the 
process.  The  eight  comment  letters 


taking  the  opposite  view  urged  even 
more  public  disclosures  and 
participation  in  the  review  process. 

FHLBank  administrative  issues, 
community  lending  incentives,  and  the 
role  of  the  FHLBanks'  Advisory 
Councils  were  also  addressed  in  the 
comment  letters.  Seven  comment  letters 
were  critical  of  increasing  FHLBank 
Community  Support  expenditures  at  a 
time  of  FHLBank  budget  reductions,  and 
19  letters  raised  paperwork  burden  and 
duplication  concerns.  Incentives  for 
Community  Support  activities  were 
opposed  in  14  letters,  and  supported  in 
11  comment  letters.  Fourteen  (14) 
comment  letters,  many  from  Advisory 
Councils  and  their  members,  stated  that 
the  Proposed  Rule  would  have  required 
intrusive  and  improper  activities. 

The  Finance  Board  gave  careful 
consideration  to  all  the  points  raised  in 
the  comment  letters  and  incorporated 
many  of  the  suggested  changes  and 
additions  in  the  Final  Rule. 

D.  Background 

These  regulations  are  being 
promulgated  at  a  time  when  the  entire 
mortgage  fmance  industry  is  undergoing 
unprecedented  change.  The  FHLBank 
System  is  likewise  undergoing  its  own 
transition.  The  Resolution  Trust 
Corporation  thrift  resolution  process,  the 
impact  of  new  capital  rules,  expanded 
mortgage  securitization,  charter  mergers, 
and  the  state  of  the  housing  market  are 
placing  enormous  strain  on  all  housing 
lenders,  especially  portfolio  lenders.  The 
FHLBank  System  has  not  escaped  these 
forces.  While  some  decrease  in  the 
System  was  expected  after  the  passage 
of  FIRREA,  the  scope  and  pace  of  the 
shrinkage  has  exceeded  all  projections. 

Still,  the  System  retains  its 
fundamental  health,  as  reflected  in  the 
recent  series  of  reports  to  Congress  on 
Government  Sponsored  Enterprises 
("GSEs").  Each  of  the  reports,  by  the 
Department  of  the  Treasury, 
Congressional  Budget  OfHce,  and 
General  Accounting  Office,  found  that 
the  FHLBank  System  retains  its 
historical  profile  of  high  credit  quality, 
low  interest  rate  risk,  and  abundant 
capital  Standard  and  Poor's  gave  the 
System  a  AAA  credit  rating,  even 
without  the  implicit  government 
guarantee  inherent  in  its  agency  status. 
This  is  several  levels  higher  than  the 
rating  provided  to  fellow  housing  GSEs, 
Federal  National  Mortgage  Association 
and  Federal  Home  Loan  Mortgage 
Corporation.  Nevertheless,  the  System's 
level  of  outstanding  advances  has  fallen 
50  percent  since  FIRREA.  undermining 
the  role  of  the  System  in  housing  finance 
and  decreasing  its  profitability.  Among 
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other  things,  this  loss  of  earnings  has 
reduced  the  effectiveness  of  the 
System's  tremendously  successful 
Affordable  Housing  Program. 

One  of  the  benefits  of  FIRREA  was  its 
change  of  the  FHLBank  System's 
membership  rules  to  include  commercial 
banks  and  credit  unions  with  a 
significant  commitment  to  housing.  This 
was  in  recognition  of  the  fact  that 
commercial  banks  have  greatly 
expanded  their  role  in  mortgage  finance. 
From  a  public  policy  standpoint,  this 
expansion  in  membership  is  important 
for  several  reasons.  System  advances 
increase  the  profitability  of  mortgage 
origination  at  a  time  when  mortgage 
funding  sources  and  prices  are 
unreliable  and  unstable.  Also,  System 
advances  facilitate  portfolio  lending, 
which  is  critical  to  the  origination  of 
community  loans  that  do  not  conform  to 
the  underwriting  guidelines  of  the 
secondary  market.  Furthermore,  low 
cost  System  advances  help  community 
lenders,  banks  and  thrifts  alike,  to 
compete  against  large  regional  banks 
that  have  their  own  access  to  the  capital 
markets  and  that  are  expanding  into 
communities  through  the  emergence  of 
interstate  branching.  Housing  finance 
benefits  from  a  strong  System,  but  more 
importantly,  community  lending 
benefits. 

Another  benefit  of  FIRREA  was  the 
elimination  of  the  FHLBanks'  regulatory 
responsibilities.  Traditionally,  the 
FHLBank  Presidents  served  as  Principal 
Supervisory  Agents,  on  behalf  of  the 
government,  in  regulating  their 
members.  The  removal  of  these 
responsibilities  has  restored  a  customer 
relationship  between  the  FHLBanks  and 
their  members. 

Community  lending  laws  and 
responsibilities  are  also  undergoing 
significant  change.  FIRREA  made 
important  changes  in  CRA.  the  full 
effects  of  which  are  just  now  being  felt. 
Public  notice  of  previously  undisclosed 
CRA  ratings  and  expanded  HMDA 
reporting  requirements  are  bringing  the 
power  of  "sunshine"  into  what  has  been 
a  little  understood  and  often  criticized 
process. 

The  inclusion  of  commercial  banks 
end  credit  unions  expands  the 
effectiveness  and  efficiency  of  FHLBank 
System  programs  such  as  the  Affordable 
Housing  Program.  It  increases  the  health 
and  profitability  of  the  System  as  well. 
Since  System  membership  for  these 
newly  eligible  financial  institutions  is 
voluntary,  these  institutions  must  be 
motivated  to  join  the  System  by 
products  and  services  which  meet  their 
needs.  Many  such  incentives  exist, 
including  special  community  lending 
products  and  services,  technical 


assistance,  subsidized  advances,  and 
other  tools  for  satisfying  CRA.  However, 
if  the  potential  applicant  believes  that 
System  membership  brings  with  it 
another  costly  and  intrusive  layer  of 
regulation,  this  may  offset  the  perceived 
benefits  of  System  membership. 
Therefore,  in  promulgating  the 
Community  Support  regulations,  the 
Finance  Board  has  attempted  to  strike  a 
balance  that  both  serves  the  important 
policy  goals  of  FIRREA  and  enhances 
the  System's  role  as  a  partner  for 
community  lending,  but  at  the  same  time 
does  not  impair  its  attractiveness  to  new 
members.  The  Finance  Board  believes 
that  this  balance  is  reflected  in  the 
following  elements  of  the  final  rule: 

(1)  Reliance  on  existing  CRA 
documentation  to  minimize  new 
paperwork  burdens  for  members,  avoid 
a  costly  new  level  of  examination,  and 
provide  members  with  assurance  that  in 
most  cases  a  satisfactory  CRA 
evaluation  will  result  in  unrestricted 
access  to  System  advances; 

(2)  Use  of  post-FIRREA  CRA 
examinations  to  achieve  consistency  in 
the  evaluation  process; 

(3)  Review  of  community  lending 
information  not  normally  recognized  in 
a  CRA  evaluation,  such  as  participation 
in  lending  consortia,  targeted 
community  lending  outside  a  member's 
delineated  CRA  community,  and  first- 
time  home  lending,  to  ensure  that  all 
Community  Support  activities  are  given 
credit  and  to  build  flexibility  into  the 
review  of  members  for  the  purpose  of 
maintaining  access  to  System  advances; 
and 

(4)  Retention  of  decision  making  at  the 
Finance  Board  to  ensure  consistent 
enforcement  and  to  avoid  any 
perception  of  the  FHLBanks  as 
regulators. 

Finally,  consistent  with  the  spirit  of 
FIRREA  in  providing  public  disclosure 
of  CRA  ratings,  these  regulations  will 
provide  for  a  public  comment  process  as 
part  of  the  review  of  all  members' 
Community  Support  activities.  All 
comments  received  will  be  provided  to 
the  member  as  well  as  to  the  member's 
primary  federal  regulator.  This  will 
provide  a  member  with  notice  of  the 
community's  perception  of  its  activities 
in  advance  of  its  next  CRA  examination 
by  its  primary  federal  regulator. 

E.  Analysis  of  Final  Rule 

The  following  is  a  provision-by- 
provision  discussion  of  key  terminology. 
Community  Support  review  procedures, 
and  substantive  differences  between  the 
Proposed  Rule  and  the  Final  Rule. 


1.  Section  936.1- Definitions 

a.  CRA  Evaluation — The  Finance 
Board's  use  of  the  term  "CRA 
Evaluation"  in  the  Final  Rule  refers  to 
the  public  section  of  the  evaluation 
performed  by  a  member's  primary 
federal  regulator  pursuant  to  CRA.  Only 
evaluations  based  on  compliance 
examinations  commenced  on  or  after 
July  1, 1990.  will  be  considered  "CRA 
Evaluations."  These  CRA  Evaluations 
use  four  (4)  rating  categories: 
"Outstanding,"  "Satisfactory,"  "Needs 
to  improve,"  and  "Substantial  non- 
compliance" as  outlined  in  the  Uniform 
Interagency  Community  Reinvestment 
Act  Final  Guidelines  For  Disclosure  of 
Written  Evaluations  and  Revised 
Assessment  Rating  System,  published  in 
the  Federal  Register  on  May  1, 1990  (55 
FR  18163). 

FIRREA  amended  CRA  in  three 
significant  ways.  First,  it  required  the 
federal  financial  regulatory  agencies  to 
use  a  four-tier  descriptive  rating  system 
instead  of  the  previous  numerical  rating 
system  in  assessing  the  CRA  compliance 
of  financial  institutions.  Second,  it 
required  the  agencies  to  make  public  a 
written  evaluation  of  institutions'  CRA 
performance,  including  a  section  for 
public  disclosure  that  explains  the 
agency's  conclusions,  discusses  the 
supporting  facts,  and  contains  the 
institution's  rating.  Finally,  FIRREA 
required  that  financial  institutions 
disclose  their  CRA  rating  to  the  public 
for  all  examinations  begun  after  July  1, 
1990,  by  placing  the  public  section  of 
their  CRA  performance  evaluation  in 
their  public  comment  file. 

As  part  of  these  changes,  the 
Community  Support  provision  of 
FIRREA  requires  the  Finance  Board  to 
take  into  account  the  CRA  performance 
of  members.  However,  prior  to  July  1, 
1990,  CRA  performance  information  was 
not  disclosed  to  the  public  and  was 
specifically  exempt  from  disclosure 
under  the  Freedom  of  Information  Act. 
Therefore,  the  use  of  pre-July  1, 1990, 
CRA  information  would  have  forced  the 
Finance  Board  to  use  confidential 
examenation  information  that  it  would 
not  have  been  able  to  disclose.  Also,  the 
Finance  Board  would  have  been 
reviewing  evaluations  conducted  under 
different  criteria. 

Therefore,  to  ensure  fair  and  uniform 
treatment,  the  Finance  Board  has 
decided  to  only  use  post  July  1. 1990 
evaluations.  Members  without  a  CRA 
Evaluation  based  on  exams  conducted 
after  July  2, 1990.  will  not  be  selected  for 
Community  Support  review  purposes 
until  such  evaluations  are  available.  The 
final  rule  provides  that  the  Finance 
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Board  will  promulg^Ue  new  Conununity 
Support  standards  if  all  or  substantially 
all  members  have  not  been  examined  for 
CRA  compliance  under  the  nen 
guidelines  mthin  two  years  of  the 
effective  date  of  this  regulation. 

The  Frnance  Board  is  sympathetic  to 
the  conoerrw  expressed  by  community 
organizations,  as  well  as  lending 
institutions,  of  4ie  incoiraistency  in  CRA 
Evslualiorre.  However,  the  Finance 
Board  does  rvA  have  the  means  or 
authority  to  conduct  direct  examinations 
c*f  lending  institutions.  Therefore,  it  must 
rely,  to  the  greatest  extent  possible.  «n 
the  primary  federal  regulators  to 
develop  objective  and  verifiable 
measures  to  assess  a  lender's 
performance  in  meeting  commnmty 
credit  needs. 

b.  Community  Support — ^The  term 
"Community  Support"  replaces  (be  term 
"community-oriented  lendii^"  used  in 
the  proposed  rule. 

The  Finance  Board  has  defined 
Community  Support  to  encompass  and 
encourage  a  wide  variety  of  efforts  that 
benefit  communities.  The  term  includes 
the  community  lending  concepts  in 
FIRKEA:  The  design  and  offering  of  loan 
products,  actual  lending,  financial 
services  and  programs,  and  marketing 
and  outreach  efforts  of  all  types,  both 
for  residential  housing  and  community 
development.  Participation  in  consortia 
is  included  to  five  credit  to  a  aoembef's 
Comnmnity  Support  activities  within 
and  beyond  the  institution's  CRA 
delineated  commuiuty. 

As  to  actual  extensions  of  credit, 
while  the  target  households  are  those 
with  moderate-income  levels  (no  greater 
than  115  percent  of  median  income), 
members  are  also  expected  to  make 
demonstrable  efforts  to  extend  credit  to 
benefit  households  at  low-income  (80 
percent  of  the  area  median  income)  and 
very  low-income  (50  percent  of  the  area 
median  income)  levels.  The  Finance 
Board  realizes  that  not  every  member 
will  be  able  to  ilaance  viery  low-  and 
low-4ncome  housing,  particnlarly  where 
such  housing  is  contingent  upon  the 
availability  of  additional  subsidies. 

Therefore,  the  Finance  Board  will  be 
interested  in  reWewing  evidence  of  both 
actual  credit  extensions  and  of  efforts  to 
extend  credit  to  very  low-  and  bw- 
income  households.  The  Finance  Board 
will  also  consider  applications  to  the 
Affordable  Housing  Program. 
Community  Investment  Program, 
participation  in  FHLBank  Community 
Support  programs,  or  any  other  similar 
governmental  or  private  sector  programs 
that  facilitate  lending  to  low-  or 
moderate-income  households  in 
determining  whether  the  member  has 


made  "demonstrable  efforts"  in  this 
regard. 

c  Displaced  homemaker — This 
deHnition  comes  from  the  National 
Affordable  Housing  Act  of  1990.  Public 
Law  101-62S.  104  Stat  407a  and  was 
added  to  complete  the  definition  of  first- 
time  homebuyer.  Several  comment 
letters  noted  the  absence  of  the 
definition  in  the  proposed  rule. 

d.  First-time  homebuyer — ^The 
definition  used  in  the  fiJoal  rule  is  the 
same  used  in  the  National  Affordable 
Housing  Act  of  1990. 

e.  Long-term  advance — Generally, 
'long-term"  FHLBank  advances  tn-e 
considered  to  be  tiiose  with  a  term  to 
maturity  of  greater  than  five  years  or 
more.  Howe\'er.  for  purposes  of  this 
regulation,  and  as  a  matter  of  policy,  the 
Finance  Board  is  applying  a  defmition 
that  deems  long-term  advances  to 
include  a  maturity  of  greater  than  one 
year. 

Long-term  advances  are  designed  to 
fmance  residential  mortgage  loans, 
which  have  a  maturity  between  15  and 
30  years.  However,  the  average  life  of 
such  mortgage  loans,  when  prepayments 
and  refmancings  are  considered,  has 
ranged  between  six  and  eight  years. 
Moreover,  housing  industry  and 
financial  market  conditions  have 
reduced  the  level  of  FHLBank  advances 
with  a  term  greater  than  Rve  years  to 
less  than  10  percent  of  total  System 
advances. 

Therefore,  applying  the  traditional 
defmition  of  long-term  advances  in  the 
context  of  community  support  standards 
would  result  in  a  regulation  with  such  a 
narrow  scope  as  to  frustrate  the 
congressional  objective  behind  these 
requirements.  Accordingly,  the  Finance 
Board  has  determined  that  the  definition 
of  long-term  advances,  for  purposes  of 
this  final  rule,  shall  be  deemed  to 
include  all  advances  with  a  term  to 
maturity  of  greater  than  one  year. 
Advances  of  a  shorter  duration  will  not 
be  cumulated. 

f .  Low-  or  moderate-income  household 
and  very  low-income  household — These 
definitions  reflect  the  definitions  used  in 
FIRREA  and  in  the  regulation 
establishing  the  Affordable  Housing 
Program  pitfsuant  to  FIRAEA. 

g.  Minority — ^Tbe  defiaition  is  from 
FI&REA. 

h.  Primary  federal  regulator — This 
definition  is  derived  from  the 
codification  of  the  Community 
Reinvestment  Act  at  12  U.S.C.  2902(1). 

i.  Rural — The  definition  is  derived 
from  the  Farmers  Home  Administration 
definition  at  7  CFR  1944.10.  as  amended 
by  (he  National  Affordable  Housing  Act 
of  1990. 


2.  Section  838.2— Purpose 

This  section  of  the  final  rule  restates 
the  FlRlffiA  requirement  to  promulgate 
regulations  on  Communfty  Support  as 
the  basis  for  continued  access  to  long- 
term  advances.  i  i 

3.  Section  936.3 — Community  Support 
Statements 

This  section  describes  the  basic      I 
documentation  that  the  Finance  Board 
win  use  to  review  the  Community 
Support  activities  of  FHLBank  members. 

Each  member,  upon  being  selected  for 
review,  will  submit  a  Community 
Support  Statement  which  will  include: 
(1)  A  copy  ol  the  member's  CRA 
Evaluation,  or  in  the  case  of  credit     ' 
unions,  an  explanation  of  Community 
Support  activities:  (2)  evidence  of 
assistance  to  first-time  homebuyers:  (3) 
documentation  of  any  final  judgments 
regarding  violations  of  fair  housing  or 
equal  credit  opportunity  laws:  and  (4) 
any  additional  evidence  of  Community 
Support  that  the  member  wishes  to 
submit  Failure  to  submit  a  Community 
Support  Statement  in  response  to  a 
request  shall  subject  a  member  to 
restrictions  on  long-term  advances.    ' 

Following  is  a  more  detailed 
discussion  of  each  of  the  components  of 
the  Community  Support  Statement.    \ 

a.  GM  Evaluation  requirement—  ' 
Members  that  have  received  a  CRA 
Evaluation  of  "Outstandrng*'  or 
"Satisfactory"  need  only  submit  a  copy 
of  the  CRA  Evaluation  to  satisfy  this 
componerrt  of  the  Community  Support 
Statement  requirements.  Recent 
examination  htformalion  provided  by 
the  federal  financial  regulatory  agencies 
indicates  that  the  vast  majority  of 
System  members  will  fall  in  this 
category.  Members  that  have  received  a 
CRA  Evaluation  of  "Needs  to  improve" 
or  "Substantial  non-compliance"  also 
must  submH  a  statement  of  how  the 
member  has  corrected  or  proposes  to 
correct  the  deficiencies  noted  in  its  CRA 
Evaluation.  Such  a  statement  should 
address  each  noted  deficiency  with 
specificity. 

The  small  group  of  members  that  are 
not  covered  by  CRA.  such  as  credit 
unions,  will  be  required  to  submit  a 
written  statement  explaining  how  they 
identify  the  credit  needs  of  their 
members  and  how  their  loan  products 
and  financial  services  meet  Community 
Support  standards.  The  Board 
recognizes  the  unique  circumstances  of 
insurance  companies  and  will  work  with 
these  members  on  a  case-by-case  basis 
to  fulfill  the  basic  purpose  of  this  Part  as 
to  these  members.  In  promulgating  this 
final  rule,  the  Finance  Board  does  not 
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intend,  directly  or  indirectly,  to  broaden 
the  coverage  of  CRA  beyond  the 
parameters  set  by  Congress.  This  final 
rule  relates  to  the  FHLBank  System's 
Community  Support  requirement  only. 
While  CRA  ratings  are  one  measure  of 
those  activities,  Community  Support 
reviews  are  not  CRA  proceedings. 

b.  Assistance  to  first-time 
homebuyers — The  Finance  Board  will 
review  the  types  of  loan  products, 
financial  services,  and  other  programs 
and  activities  intended  to  assist  first- 
time  homebuyers. 

The  Finance  Board  recognizes  that  for 
some  period  following  the  issuance  of 
this  regulation,  members  may  not  have 
data  to  specifically  report  their 
assistance  to  first-time  homebuyers. 
Therefore,  a  general  description  of 
program,  product  development,  and 
other  outreach  activities  to  this  class  of 
mortgagors  will  satisfy  this  requirement. 
Members  may  demonstrate  assistance 
to  first-time  homebuyers  in  ways  that 
are  not  included  in  the  list  of  examples, 
but  the  Finance  Board  is  particularly 
interested  in  actual  loans,  products,  and 
services  to  first-time  homebuyers, 
especially  those  in  low-  and  moderate- 
income  households.  Members  should 
report  activities  such  as  counseling, 
performed  independently  or  in 
cooperation  with  local  governments, 
non-profit  housing  developers,  and 
community-based  organizations. 

Since  there  is  currently  no 
requirement  under  HMDA  or  CRA  to 
collect  data  specifically  on  first-time 
homebuyers,  an  expansion  of  data 
collection  related  to  first-time 
homebuyers  would  indicate  a  serious 
commitment  by  the  member  to  identify 
and  service  this  segment  of  its  market. 
Therefore,  members  are  encouraged,  but 
not  required,  to  report  any  expanded 
data  collection  on  first-time 
homebuyers. 

c.  Violations  of  Fair  Housing  and 
Equal  Credit  Opportunity— The  Finance 
Board  has  included  in  the  requirements 
for  the  Community  Support  Statement  a 
requirement  for  information  on  any  final 
judgment  of  Fair  Housing  Act  or  Equal 
Credit  Opportunity  Act  violations 
because  such  information  would  bear 
directly  on  Community  Support  and 
might  be  more  recent  than  the  CRA 
Evaluation. 

d.  Additional  evidence  of  Community 
Support — The  Finance  Board  intends 
members  to  have  broad  latitude  to 
submit  additional  evidence  of 
Community  Support  not  acknowledged 
in  the  CRA  Evaluation.  The  Final  Rule 
contains  examples  of  such  additional 
evidence,  but  the  listing  is  not  intended 
to  be  all  inclusive. 


4.  Section  938.4 — Review  of  Community 
Support  Statements 

a.  Role  of  the  FHLBanks— In  the 
proposed  rule,  the  FHLBanks  would 
have  evaluated  a  member  on  its 
Community  Support  activities  and 
developed  procedures  for  determination 
of  eligibility  for  continued  access  to 
long-term  advances.  The  preponderance 
of  the  comments  on  the  proposed  rule 
objected  to  the  FHLBanks'  role  in 
evaluating  their  members.  The 
FHLBanks,  several  Advisory  Councils, 
and  members  objected  to  having  the 
FHLBanks  perceived  as  regulators, 
which  the  proposed  rule's  delegation  of 
an  evaluative  role  to  the  FHLBanks 
could  have  created.  Commenters 
expressed  concern  that  this  role  would 
hurt  membership  recruitment  efforts  to 
the  extent  it  implied  that  the  member 
would  be  subjected  to  another  layer  of 
regulation  by  joining  the  System.  Public- 
interest  commenters  objected  to  the 
FHLBanks  performing  member 
evaluations  on  the  grounds  that  the 
FHLBanks  were  not  disinterested 
parties  in  reviewing  their  own  members. 
In  the  proposed  rule,  the  Finance  Board 
would  have  retained  a  role  as  the 
reviewer,  but  the  initial  review  of 
members'  Community  Support  would 
have  been  performed  by  the  FHLBanks. 
In  proposing  this  arrangement,  the 
Finance  Board  expected  that  the 
FHLBanks  could  more  accurately 
identify  the  credit  needs  of  their  various 
districts  and,  in  a  constructive  fashion, 
assist  members  directly  in  meeting  those 
needs. 

However,  the  Finance  Board 
recognizes  the  difficulties  and  possible 
perceived  confiicts  that  could  arise  if  the 
FHLBanks  were  placed  in  a  substantive 
evaluative  role.  Therefore,  in  the  final 
rule,  the  FHLBanks  have  no  evaluative 
responsibilities  over  member 
institutions.  The  FHLBanks  are  assigned 
a  number  of  administrative 
responsibilities  and  will  be  required  to 
provide  technical  assistance  to  members 
both  by  working  with  the  member 
directly  in  developing  a  Community 
Support  Statement  Community  Support 
Action  Plan,  and  through  Bank 
programs,  as  specified  in  §  936.8.  The 
administrative  responsibilities  that  are 
assigned  to  the  FHLBanks  will  consist  of 
reviewing  the  Community  Support 
Statements  for  completeness,  notifying  a 
member  if  the  statement  is  incomplete, 
and  forwarding  to  the  Finance  Board 
completed  Community  Support 
Statements,  comment  letters  or  other 
information  received  during  the  public 
comment  period,  as  well  as  a  list  of 
members  with  incomplete  or  missing 
statements. 


b.  Role  of  the  Finance  Board— The 
Finance  Board's  role  is  to  review  the 
Community  Support  Statements  for 
approval  or  disapproval  within  60  days, 
pursuant  to  the  standards  in  S  936.4. 
Also,  the  Finance  Board  will  forward  all 
public  comments  to  the  member's 
primary  federal  regulator. 

The  Finance  Board  will  be  responsible 
for  giving  written  notice  to  the  FHLBank 
and  the  member  as  to  whether  or  not  the 
member's  Community  Support 
Statement  is  approved.  If  a  member's 
Community  Support  Statement  is  not 
approved,  the  Finance  Board  will  furnish 
specific  reasons  for  the  disapproval, 
with  enough  information  to  assist  the 
member.in  developing  an  Action  Plan. 

In  reviewing  a  member's  Community 
Support  Statement,  the  Finance  Board 
will  place  primary  emphasis  on  a 
member's  CRA  Evaluation,  focusing 
particularly  on  those  assessment  factors 
within  the  CRA  Evaluation  that  are  most 
directly  related  to  Community  Support. 
For  example,  the  Finance  Board  will  not 
focus  on  the  technical  implementation  of 
the  CRA  within  a  given  lending 
institution,  but  will  focus  on  CRA 
Assessment  Factors  and  Performance 
categories  most  relevant  to  the 
definition  of  Community  Support. 

The  primary  purpose  of  the  FHLBank 
System  is  to  provide  funds  for  home 
finance,  and  the  Finance  Board  will  be 
focusing  on  member  residential  lending. 
FIRREA.  however,  provided  expanded 
authority  for  Community  Support 
lending  for  commercial  and  economic 
development  of  low-  and  moderate- 
income  communities.  Consequently,  the 
Finance  Board  will  also  view  positively 
CRA  Evaluations  and  Community 
Support  Statements  that  highlight 
commercial  and  economic  development 
activities  that  benefit  low-  and 
moderate-income  families  or  low-  and 
moderate-income  neighborhoods. 
Commercial  lending  institutions  may 
submit  evidence  of  extension  of  credit  to 
these  communities,  either  as  identified 
in  an  institution's  CRA  Evaluation  or  as 
part  of  the  Community  Support 
Statement. 

As  a  general  rule,  those  members 
whose  Community  Support  Statements 
include  a  CRA  Evaluation  of 
"Outstanding  "  or  "Satisfactory"  will 
receive  approval  of  their  Statements. 
The  Finance  Board  anticipates  that  the 
CRA  examination,  in  assessing  the 
responsiveness  of  a  lending  institution 
to  the  credit  needs  in  its  community,  will 
serve  to  address  the  key  elements 
required  in  a  Community  Support 
Statement. 

In  a  very  limited  number  of  instances, 
a  CRA  Evaluation  that  meets  the 
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standards  under  CRA  (and  is  thus  rated 
"Outstanding"  or  "Satisfsctoiy")  may 
not  completely  satisfy  Commimity 
Support  standards.  Under  CRA 
exanination  guideLoes.  a  member's 
CRA  Evahiation  may  be  based  on  a 
broad  array  of  non-bousing  related 
credit  products:  a  tending  inslrtution 
could  conceivably  receive  a  satisfactory 
rating  based  solely  on  loan  products 
unrelated  to  housing  or  conununity 
development  Therefore,  the  Finance 
Board  retains  the  authority  to  require  an 
Action  Plan  for  a  member  with  a  CRA 
Evaluation  of  "Outstanding"  or 
"Sahsfactory"  if  the  Evaluation  does  not 
reflect  a  reasonable  effort  at  Commonity 
Support  activities  and  the  member's 
Community  Support  Statement  is  not 
supplemented  with  other  evidence  that 
demonstrates  such  efforts. 
Consequently,  in  preparing  a 
Community  Support  Statement, 
members  should  include  information 
relevant  to  Community  Support  if  such 
information  is  not  included  in  the  CRA 
Evaluation. 

Members  with  a  CRA  Evaluation  of 
"Needs  to  improve"  or  "Substantial 
noncompliance,"  will  usually  be  asked 
to  submit  an  Action  Plan  to  improve 
their  level  of  Community  Siq>port.  The 
Fin^ce  Board  recognizes  that  a 
member's  CRA  Evaluation  of  "Needs  to 
improve "  or  "Substantial 
noncompliance  "  may  not  reflect  the  full 
extent  of  the  member's  Community 
Support  efforts.  For  example,  an 
insbtution's  unsatisfactory  rating  may 
not  reflect  a  creative  and  effective  inner- 
city  lending  program  or  participation  in 
a  consortium  because  either  the  activity 
began  after  the  CRA  Evaluation  was 
concluded  or  because  it  was  targeted  to 
households  outside  the  member's 
delineated  CRA  community.  Therefore, 
the  Finanoe  Board  may  not  require  an 
Action  Plan  for  every  member  with  a 
"Needs  to  improve"  or  "Substantial 
noncompliance"  CRA  Evaluation  if  the 
member  denvonstrates  that  it  is  meeting 
Community  Support  Standards.  In 
preparing  their  Community  Support 
Statements,  members  should  provide  the 
Finance  Board  with  pertinent 
information  on  their  Community  Support 
activities  not  addressed  or  recognized  in 
the  CRA  Evaluation. 

In  the  case  of  a  member  who  is 
required  tn  submit  an  Action  Plan,  the 
Finance  Board  may  convert  a 
Community  Support  Statement  into  an 
Action  Plan  if  the  men^r's  Statement 
meets  the  objectives  of  an  Action  Plan, 
including  measurable  goals. 

c.  Frequency  of  review — The  Finance 
Board  intends  to  review  the  Community 
Support  performance  of  each  FHLBank 


System  member  appreximstely  every 
two  years.  This  schedule  should  alkwv 
the  Finance  Board  and  the  member 
sufficient  time  to  conduct  an  appropriate 
review  of  Community  Support  activities 
without  creating  an  overly  intrusive  or 
duplicative  procedure.  T^e  two-year 
schedule  also  corresponds  with  the  CRA 
examination  schedule  announced  by  the 
OfGce  of  "Hirift  Supervision — the 
fmancial  regulatory  agency  for  the 
majority  of  FHLBank  System  members. 

d.  Finance  Board  selection  of 
members  for  review — Beginning  in  1992, 
the  Finance  Board  will  select 
approximately  one-eighth  of  the 
FHLBank  members  in  each  district  for 
review  in  each  calendar  quarter. 
Members  will  be  selected  from  those 
which  have  received  a  post-July  1. 1990. 
CRA  Evaluation  and  those  that  are  not 
covered  by  CRA.  The  selection  of 
members  subject  to  the  CRA  will  be.  to 
the  greatest  extent  practicable,  based  on 
the  chronological  sequence  of  the 
member's  CRA  Evaluation 

The  Finance  Board  will  provide  each 
FHLBank  a  list  of  its  members  that  have 
been  selected  for  review  and 
simultaneously  puUi&h  a  notice  in  the 
Federal  Register.  This  notice  will 
inclnde:  (1)  The  name  and  address,  by 
FHLBank  district,  of  members  to  be 
reviewed:  (2)  the  deadline  for  the 
members'  submission  of  their 
Community  Support  Statements  to  their 
FHLBanks:  and  (3)  a  closing  date  for  the 
30-day  comment  period  during  which  the 
public  can  submit  comments  on  the 
Community  Support  activities  of  the 
members  being  reviewed. 

e.  FHLBank  notice  to  members — 
Within  15  days  from  the  date  that  each 
FHLBank  receives  the  notice  from  the 
Finance  Board  bsting  the  FHLBanks 
members  to  be  reviewed,  the  FHLBank 
shall  give  written  notice  to  each 
member. 

Each  notice  from  the  FHLBank  to  the 
members  being  reviewed  for  Community 
Support  performance  must  contain  the 
following  information: 

— Notice  that  the  member  is  being 
reviewed; 

— An  explanation  of  the  Community 
Support  Statement  requirements: 

— A  description  of  the  review  process, 
including  the  dates  when  information 
must  be  submitted,  the  scope  of  the 
review  process,  and  penalties  for  non- 
compliance; 

— A  description  of  FHLBank  programs 
and  technical  assistance  available  to 
aid  the  member 

— A  contact  person  and  address  where 
the  member  should  send  its 
Community  Support  Statement:  and 


— Notice  that  the  aiember's  Commonity 
Support  Statement  aad  any 
docimentation  submitied  by  the 
member  will  be  available  to  the  public 
upon  nequest. 

The  Fmance  Board  will  develop  a 
uniform  notice  as  a  model  for  the 
FHLBanks. 

f.  Public  comment  process. — The 
Finance  Board  has  incorporated  public 
participation  in  the  Community  Support 
review  process,  anticipating  that  written 
public  comments  will  help  to  identify 
both  met  and  unmet  credit  needs  and  a 
member's  Community  Support 
effectiveness.  In  order  to  initiate  the 
public  comment  process,  the  Finance 
Board  will  publish  in  the  Federal 
Register  a  notice  announcing  the 
Community  Snpport  review  schedule  as 
disctissed  in  paragraph  (d)  above. 
Within  15  days  of  this  publication,  the 
FHLBanks  will  issue  a  notice  to 
members  of  its  Advisory  Council,  public 
interest  and  community  oi;ganizations  in 
its  district,  and  any  other  organizations 
or  citizens  that  have  requested  to  be  so 
advised,  announcing  the  commencement 
of  a  30-day  public  comment  period.  This 
notice  shall  include: 
— The  name  and  address  of  each 

member  being  reviewed; 
— The  deadline  for  submission  of  public 

comments; 
— A  description  of  the  process  used  in 

the  Comnumity  Support  evaluation; 

and 
— An  address  and  contact  person  for 

submission  of  public  comments. 

Public  comments  will  be  accepted  by    • 
the  FHLBank  for  a  period  of  30  days  for 
subsequent  transmittal  to  the  Finance 
Board.  The  FHLBanks  will  collect  and 
convey  the  public  comments  to  the 
Finance  Board,  but  will  perform  no 
evaluation  or  analysis  thereof.  The 
comment  letters  will  be  taken  into 
consideration  in  the  Finance  Board's 
review  of  the  member's  Community 
Support  Statement. 

5.  Section  936.5 — Community  Support 
Action  Plans 

In  order  to  provide  the  member  with 
the  maximum  opportunity  to  become  a 
participant  in  Community  Support 
activrties.  the  Finance  Board  has  created 
a  mechanism  in  the  regulation — the 
Community  Support  Action  Plan — by 
which  a  member  can  propose  activities 
and  goals  it  will  work  to  meet  and  which 
will  postpone  any  sanction  in  the  form 
of  restricted  access  to  long-term 
advances.  Only  a  member  whose 
Community  Support  Statement  is  not 
approved  wiH  foe  required  to  submit  an 
Action  Plan.  The  Finance  Board  wiH 
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review  the  Action  Plan,  and  if  approved, 
the  member  will  then  have  a  year  in 
whicii  to  implement  its  Plan.  Only  if  the 
Finance  Board  finds  that  the  member 
has  failed  to  implement  the  Plan  will 
long-term  advances  be  restricted.  The 
Finance  Board  hat  created  this  process 
in  order  to  carry  out  the  intent  in 
FIRREA  and  encourage  participation  in 
Community  Support,  not  simply  to 
restrict  access  to  long-term  advances. 

Within  45  days  of  the  Finance  Board's 
notice  to  a  member  that  an  Action  Plan 
is  required,  the  member  must  submit  to 
its  FHLBank,  for  subsequent  transmittal 
to  the  Finance  Board,  an  Action  Plan 
which  includes  the  following 
information:  (1)  How  the  member  has 
addressed  or  will  address  any 
Community  Support  Statement 
deficiencies  identified  by  the  Finance 
Board;  (2)  how  Community  Support 
activities  and  goals  will  be  achieved 
through  the  Action  Plan;  and  (3) 
measurable  goals  which  can  be 
identified  by  the  member  and  the 
Finance  Board  in  reviewing  the 
member's  progress.  In  developing  an 
Action  Plan,  the  member  should  include 
measurable  goals,  with  as  much 
specificity  as  possible,  and  should 
include  such  information  as: 
— A  community  credit  needs 
assessment,  with  a  description  of  how 
the  member  intends  to  meet  those 
credit  needs  through  available 
products,  lending,  and  service: 
— Specific  outreach  or  marketing  plans 
that  identify  the  minority  and  very 
low-,  low-,  and  moderate-income 
communities  to  be  targeted  and 
describe  the  marketing  plans  in  detail: 
— A  description  of  credit  products  that 
the  member  has  initiated  or  plans  to 
implement; 
— A  description  of  the  member's  existing 
or  planned  participation  in  FHLBank 
programs  or  other  governmental 
programs  which  address  the  needs  of 
minority  and  very  low-,  low-,  and 
moderate-income  communities:  and 
— A  description  of  a  member's 
participation  in  technical  assistance 
programs  or  other  activities  intended 
to  improve  its  community  lending 
performance. 

In  developing  an  Action  Plan,  a 
member  is  not  expected  to  underwrite 
loans  that  are  not  in  keeping  with  safe 
and  sound  lending  practices.  The 
Finance  Board  anticipates  that  the 
members'  community  lending  will  meet 
the  credit  needs  of  their  communities 
and  at  the  same  time  will  offer  a  return 
to  the  members  without  exposure  to 
undue  risk.  To  this  end.  members  will  be 
encouraged  to  avail  themselves  of  the 
services  provided  by  the  FHLBanks  or 
similar  technical  assistance  programs. 


6.  Section  936.6— Review  of  Community 
Support  Action  Plans 

As  with  the  review  of  Community 
Support  Statements,  the  review  of 
Action  Plans  will  be  performed  by  the 
Finance  Board.  The  FHLBanks  will 
collect  the  required  information  from  the 
member  and  will  be  available  to  the 
member  for  assistance.  Within  15  days 
of  receiving  a  Community  Support 
Action  Plan  from  a  member,  the 
member's  FHLBank  shall  review  the 
Action  Plan  for  completeness  and 
forward  the  Action  Plan  to  the  Finance 
Board.  In  reviewing  for  completeness, 
the  FHLBank  will  ensure  that  the 
member  is  meeting  the  reporting 
requirements  in  1 938.5.  "The  Finance 
Board  will  have  30  days  after  receipt  of 
an  Action  Plan  to  notify  the  member  if 
the  Action  Plan  has  been  approved. 

In  reviewing  an  Action  Plan,  the 
Finance  Board  will  not  require  any 
specific  investment  or  service  activity, 
but  rather,  will  conduct  an  overall 
assessment  of  how  the  member's  goals 
address  the  various  Community  Support 
needs  of  its  community.  The  Fmance 
Board  will  determine  whether  the 
Action  Plan  reflects  a  reasonable 
commitment  to  satisfy  the  Community 
Support  standards  of  this  part.  The 
Finance  Board  does  not  require  a 
member  to  set  unrealistic  or 
disproportionate  community  lending 
goals.  The  Finance  Board  will  seek 
efforts  and  activities  intended  to 
determine  and  measure  community 
credit  needs  and  to  satisfy  them  with 
products,  services,  programs,  and 
underwriting  guidelines. 

Once  an  Action  Plan  is  approved,  the 
Finance  Board  will  review  within  one 
year  the  member's  implementation  of 
the  Action  Plan  to  determine  whether  or 
not  the  goals  outlined  by  the  member 
have  been  met.  In  the  month  preceding 
the  one-year  anniversary  of  the 
member's  Action  Plan,  the  Board  will 
request  a  report  from  the  member 
detailing  results  of  efforts  under  the 
Action  Plan  and  achievement  of  goals. 
The  member  may  consult  with  its  Bank 
or  directly  with  the  Board  in  preparing 
the  report.  If  at  any  time  within  that  one- 
year  period  the  Finance  Board  is 
satisfied  that  the  member  is  meeting  the 
goals  in  the  Action  Plaa  the  Action  Plan 
may  be  suspended.  A  member  may 
amend  its  Action  Plan  at  any  time 
during  implementation  or  seek 
extensions,  if  appropriate,  subject  to  the 
Finance  Board's  approval.  If  the  member 
does  not  substantially  meet  its  goals,  the 
Finance  Board  may  extend  the  Action 
Plan  or  seek  modifications  thereto. 


7.  Section  836.7 — Restrictions  on  Access 
to  Long-term  Advances 

The  Finance  Board  has  structured  the 
regulation  so  that  only  after  clear 
opportunity  to  address  any  deficiencies 
in  Community  Support  activity  will  a 
member's  access  to  long-term  advances 
be  restricted.  In  the  great  majority  of 
cases,  the  Finance  Board  expects  that 
the  availability  of  the  Action  Plan 
process  will  be  sufficient  to  address  any 
member  deficiencies  in  commitment  to 
Community  Support. 

If  the  member  fails  to  develop  an 
Action  Plan  that  adequately  addresses 
its  Community  Support  deficiencies  or  if 
the  member  fails  to  adequately 
implement  its  Action  Plan,  the  Finance 
Board  may  restrict  the  member's  access 
to  long-term  advances.  The  Finance 
Board's  intent  is  not  to  penalize 
members,  but  to  facilitate  members' 
ability  to  work  within  their 
communities,  meeting  credit  needs  and 
forming  private/public  partnerships  in 
community  lending.  To  further  these 
ends,  even  members  whose  access  to 
long-term  advances  are  restricted  will 
not  be  restricted  from  advances  under 
the  Affordable  Housing  Program  or  the 
Community  Investment  Program. 

If  a  member  refuses  to  submit  a 
Community  Support  Statement  in 
response  to  a  Finance  Board  request  or 
does  not  correct  lending  practices  that 
resulted  in  an  adjudication  of  fair 
housing  or  fair  lending  violations,  the 
Finance  Board  may  restrict  a  member's 
access  to  long-term  advances  without 
requiring  an  Action  Plan. 

Once  the  Finance  Board  decides  to 
restrict  a  member's  access  to  long-terra 
advances  and  that  decision  is 
communicated  to  the  member,  the 
Finance  Board  will  not  consider  a 
member's  request  for  reinstatement  for 
six  months.  A  member  may  petition  the 
Finance  Board  for  a  reinstatement  of 
long-term  borrowing  privileges  after  the 
first  six  months  from  the  date  the 
restriction  is  imposed.  Such  petition 
should  specify  progress  that  has  been 
made  by  the  member  in  meeting 
Community  Support  needs  and  targeted 
in  its  Action  Plan.  In  considering  a 
petition  for  reinstatement,  the  Finance 
Board  will  evaluate  a  member's  progress 
^on  an  Action  Plan. 

If  a  restriction  on  a  member's  access 
to  long-term  advances  would  undermine 
that  member's  safety  and  soundness,  the 
member  may  petition  the  Finance  Board 
for  a  waiver,  'The  petition  should  include 
a  clear  and  concise  explanation  of  the 
basis  for  the  member's  request. 
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8.  Section  936.8 — Bank  Community 
Support  Programs 

The  Finance  Board  takes  seriously 
FIRREA's  intent  to  ensure  that  the 
FHLBank  System  satisfies  its  mission  of 
providing  housing  finance  and  meeting 
the  credit  needs  of  all  communities, 
including  low-  or  moderate-income 
communities.  Toward  that  end,  the 
Finance  Board  is  requiring  the 
establishment  of  Community  Support 
Programs  in  each  of  the  12  FHLBank 
districts  to  assist  members'  participation 
in  community  lending,  especially  in 
those  activities  that  address  a 
community's  most  critical  housing  and 
community  development  needs. 

The  implementation  of  this  regulation 
includes  the  establishment  and 
expansion  of  existing  Community 
Support  Programs  at  each  F>{LBank  to 
provide  technical  assistance, 
information  and  resource  sharing,  and 
analysis  of  community  credit  needs.  The 
FHLBank  Affordable  Housing  and 
Community  Investment  Programs 
mandated  by  FIRREA  have  already 
assisted  many  members  to  participate  in 
community  lending,  and  the  FHLBanks 
are  already  providing  other  similar 
services  to  their  members  and 
communities.  The  Finance  Board  intends 
to  leave  discretion  to  the  FHLBank  to 
develop  whatever  programs  are 
necessary  to  meet  the  particular 
Community  Support  needs  of  their 
district.  By  working  closely  with  the 
Advisory  Councils,  the  FLHBanks  will 
be  able  to  continue  to  assist  members  in 
identifying  community  credit  needs  and 
community  investment  opportunities 
and  to  fulfill  their  Community  Support 
obligations. 

At  a  minimum,  the  FHLBanks  must 
make  available  technical  assistance  to 
members  in  developing  Community 
Support  Statements  and  Community 
Support  Action  Plans.  The  FHLBanks 
are  also  to  identify  community 
investment  needs  and  opportunities  and 
promote  the  use  of  advances  for 
Community  Support  lending  and 
affordable  housing  finance.  At  its 
election,  a  FHLBank  may  contract  with 
intermediaries  experienced  in  providing 
technical  assistance  training  in 
community  investment  or  development. 

Each  FHLBank  shall  provide  notice  to 
all  members  and  interested  parties  of 
the  FHLBanks'  programs,  such  as  the 
Affordable  Housing  Program  or 
Community  Investment  Program,  to 
assist  the  member  in  meeting  community 
credit  needs.  At  least  twice  a  year,  each 
FHLBank  will  provide  its  members  with 
a  summary  of  Community  Support 
lending  and  affordable  housing  projects 
being  undertaken  by  members  or  non- 


members,  which  are  specific  enough  to 
provide  the  member  with  community 
lending  models. 

Each  FHLBank  shall  maintain  a 
current  mailing  list  of  community  groups 
and  interested  parties  to  be  notified  of 
the  quarterly  review  process  under 
§  936.4.  This  list  should  include  public 
interest  organizations,  public  agencies, 
community  organizations,  and  citizens 
who  have  requested  to  be  given  notice 
of  the  Community  Support  review 
process.  The  mailing  list  should  be 
representative  of  the  various  community 
interests.  The  Finance  Board  anticipates 
that  the  mailing  list  will  be 
supplemented  from  attendance  lists  at 
community  investment  conferences  or 
other  outreach  programs  sponsored  by 
the  FHLBanks. 

The  FHLBank  should  make  clear  in  its 
outreach  programs  that  an  organization 
or  individual  which  so  requests  will  be 
placed  on  the  mailing  list. 

Finally,  as  part  of  its  Community 
Support  Program,  each  FHLBank  is 
required  to  adopt  incentives  for 
community  support  participation.  Under 
the  proposed  rule,  these  incentives 
would  have  required  discounts  and/or 
preferred  terms  on  regular  advances  for 
members  with  superior  performance  in 
community  investment.  Some 
commenters  were  concerned  that  this 
requirement  could  adversely  affect  a 
FHLBank's  safety  and  soundness.  The 
Finance  Board  did  not  have  this  intent  in 
proposing  such  incentives.  Accordingly, 
the  final  rule  permits  such  incentives  but 
does  not  require  them. 

The  Finance  Board  expects  that 
incentive  plans  submitted  to  it  for 
review  and  approval  will  include  a 
process  to  identify  potential  award  or 
incentive  recipients  from  members  and 
public  sources.  In  reviewing  records  of 
Community  Support,  the  Banks  must  use 
the  definitions  and  concepts  contained 
in  this  final  rule,  but  will  be  given 
latitude  in  determining  award  and 
incentive  structures,  amounts,  and 
categories. 

As  part  of  an  incentive  program,  the 
regulation  allows  the  FHLBanks  to 
include  awards  and  technical  assistance 
to  non-profit  developers  and  community 
groups  as  well.  To  qualify,  these  awards 
or  technical  assistance  programs  should 
be  undertaken  with  the  objective  of 
simulating  new  partnerships  between 
lenders  and  community  organizations. 
Advisory  Council  member  organizations 
may  be  eligible  to  participate  in  the 
programs,  but  the  Banks  will  be 
expected  to  administer  the  programs  to 
ensure  there  is  no  favoritism  or  conflict 
of  interest. 


9.  Section  936.9 — Reports 

FIRREA.  in  section  721,  requires  that 
the  Finance  Board  prepare  an  annual 
report  to  Congress  presenting  the 
Advisory  Councils'  evaluation  of  the    ■ 
FHLBanks'  affordable  housing  activities 
during  the  preceding  year.  This  section 
of  the  final  rule  expands  the  Finance 
Board's  reporting  requirement  to  include 
a  discussion  of  the  Community  Support 
activities,  and  directs  each  Advisory 
Council  to  include  an  analysis  of  their 
FHLBank's  Community  Support 
activities  when  reporting  annually  to  the 
Finance  Board. 

F.  Findings  and  Certifications 

Impact  on  the  economy.  This  final  rule 
does  not  constitute  a  "major  rule"  as 
that  term  is  defined  in  section  1(d)  of 
Executive  Order  12291  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  final  rule  indicates  that  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  small  entities.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  the 
undersigned  hereby  certifies  that  this 
final  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  it 
requires  only  the  minimum  burden 
required  by  the  statute  in  the  way  of 
documentation. 

Regulatory  agenda.  This  final  rule 
was  listed  in  the  Finance  Board's 
Semiannual  Agenda  of  Regulations 
published  on  October  ?9. 1990  (55  FR 
44530).  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

Information  collection  requirements. 
The  information  collection  requirements 
contained  in  this  final  rule  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  chapter 
35.  A  notice  of  such  requirements  will  be 
published  in  the  Federal  Register  at  the 
time.  When  these  collections  have  been 
approved,  the  Finance  Board  will 
publish  a  document  to  that  effect  in  the 
Federal  Register. 
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Ust  of  Subjects  in  12  CFR  Part  B38 

Credit,  Federal  Home  Loan  Banks. 
Housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  chapter  IX.  title  12.  Code 
of  Federal  Regulations,  by  adding  a  new 
Part  936.  to  read  as  follows: 

PART  •36-COMMUNrTY  SUPPORT 
REOUfREMEMTS 

Sec. 

936.1  Defmitions. 

936.2  Purpose. 

936.3  Community  Support  Statements. 

936.4  Review  of  Community  Support 
Statements. 

936.5  Community  Support  Action  Plans. 

936.6  Review  of  Community  Support  Action 
Plans. 

938.7  Restrictions  on  Access  to  Long-Term 
Advances. 

936.8  Bank  Community  Support  Programs. 

936.9  Reports. 

Authority:  12  U.S.C.  1422a.  1422b,  1429. 
1430  (a)  (g),  (i),  and  (j),  and  1432(a). 

§  936.1    Deflnitiont. 

(a)  Advance  means  a  loan,  provided 
pursuant  to  a  formal  agreement 
supported  by  a  promissory  note  and 
fully  secured,  from  a  Bank  to  one  of  its 
members. 

(b)  Advisory  Council  means  the 
advisory  council  established  by  a  Bank 
as  required  by  section  10(j)(ll)  of  the 
Federal  Home  Loan  Bank  Act.  12  U.S.C. 
1430(j)(ll),  and  the  implementing 
regulations  in  12  CFR  part  960. 

(c)  Affordable  Housing  Program 
means  the  program  required  by  section 
10(1)  of  the  Federal  Home  Loan  Bank 
Act.  12  U.S.C.  1430{j),  and  the 
implementing  regulations  in  12  CFR  part 
960. 

(d)  Area  means  a  metropolitan 
statistical  area,  a  county,  or  a  non- 
metropolitan  area,  as  established  by  the 
Office  of  Management  and  Budget. 

(e)  Bank  means  a  Federal  Home  Loan 
Bank  established  under  the  authority  of 
the  Federal  Home  Loan  Bank  Act 

(f)  Board  means  the  Federal  Housing 
Finance  Board  or  an  official  duly 
authorized  to  act  on  its  behalL 

(g)  Community  Investment  Program 
means  the  program(s)  established  by  the 
Banks  as  required  by  section  10(i)  of  the 
Federal  Home  Loan  Bank  Act.  12  U.SC. 
1430(i). 

(h)  CRA  Evaluation  means  the  public 
disclosure  portion  of  a  Community 
Reinvestment  Act  Performance 
Evaluation,  given  to  a  member  by  its 
primary  federal  regulator  pursuant  to  a 
compliance  examination.  The  CRA 
Evaluation  uses  the  four-tier  descriptive 
rating  system  described  in  the  Uniform 
Interagency  Community  Reinvestment 


Act  Final  Guidelines  For  OiBcloMue  of 
Written  Evaluations  and  Revised 
Assessment  Rating  System,  approved  on 
April  25, 1990,  and  effective  luly  1, 1900. 
as  they  may  be  amended.  These 
guidelines  are  available  from  federal 
financial  regulatory  agencies  or  the 
Federal  Housing  Finance  Board. 
Housing  Finance  Directorate.  1777  F 
Street.  NW.,  Washington,  DC  20006. 
(i)  Community  Support  means: 

(1)  Extensions  of  credit  for  purchase, 
construction,  or  rehabilitation  of  owner- 
occupied  and  rental  housing  tor 
households  whose  incomes  do  not 
exceed  115  percent  of  the  median 
income  for  the  area,  with  demonstrable 
efforts  to  finance  housing  for  households 
whose  incomes  do  not  exceed  80  percent 
of  the  area  median  income  and  for 
households  whose  incomes  do  not 
exceed  50  percent  of  the  area  median 
income: 

(2)  Extensions  of  credit  to  finance 
commercial  and  economic  development 
activities  that  benefit  very  low-,  low-  or 
moderate-income  neighborhoods, 
including  very  low-,  low-,  and  moderate- 
income  minority  neighborhoods  and 
rural  communities: 

(3)  Development  and  extension  of 
other  loan  products,  financial  services 
and  programs  to  address  community 
credit  needs,  including  those  described 
in  Comprehensive  Housing  Affordability 
Strategy  Plans.  24  CFR  part  91,  or  as 
identified  by  FHl^nk  Advisory 
Councils: 

(4)  Marketing  plans  and  related 
outreach  activities  targeted  to 
households  in  minority,  very  low-.  low-, 
or  moderate-income,  or  rural 
communities,  including  first-time 
homebuyers; 

(5)  Active  participation  m  loan 
consortia,  regional  lending  activities, 
and  similar  efforts  that  benefit  very  low- 
income  and  low-  or  moderate-income 
households  or  which  further  the 
activities  described  in  paragraphs  (i)  (1) 
through  (4)  of  this  section,  both  within 
and  outside  a  member's  usual  market 
areas  and  communities; 

(6)  Any  additional  loan  products, 
financial  services  programs  or  activities 
that  further  the  items  described  in 
paragraphs  (i)  (1)  through  (5)  of  this 
section:  and 

(7)  In  the  case  of  institutions  not 
covered  by  CRA,  such  as  credit  unions, 
loan  products,  financial  services, 
programs  or  activities  that  further  the 
items  described  in  paragraphs  (i)  (1) 
through  (5)  of  this  section. 

(j)  Community  Support  Action  Plan 
means  a  written  report  containing  the 
information  described  in  9  936.5  that  a 
member  may  be  required  to  furnish  to 
the  Board. 


(k)  Commuarty  Support  Statement 
means  a  written  statement  containing 
the  information  described  in  fi  936.3  that 
a  member  must  furnish  lo  the  Board. 

(I)  Displaced  Homemaker  means  an 
individual  who  is  an  adult;  has  not 
worked  full-time  fuU-year  in  the  labor 
force  for  a  number  of  years  but  has, 
during  such  years,  worked  primarily 
without  remuneration  to  care  for  the 
home  and  family;  and  is  unemployed  or 
underemployed  and  is  experiencing 
difficulty  in  obtaining  or  upgrading 
employment 

(m)  First-time  Homebuyer  means  an 
individual  or  an  individual  and  his  or 
her  spouse  who  have  not  owned  a  home 
during  the  three-year  period  prior  to  the 
purchase  of  a  home,  except  that: 

(1)  Any  individual  who  is  a  displaced 
homemaker  may  not  be  excluded  from 
consideration  as  a  first-time  homebuyer 
on  the  basis  that  the  individual,  while  a 
homemaker,  owned  a  home  with  his  or 
her  spouse  or  resided  in  a  home  owned 
by  the  spouse;  and 

(2)  Any  individual  who  is  a  single 
parent  may  not  be  excluded  from 
consideration  as  a  first-time  homebuyer 
on  the  basis  that  the  individual,  while 
married,  owned  a  home  with  his  or  her 
spouse  or  resided  in  a  home  owned  by 
the  spouse. 

(n)  Long-term  Advances  means        | 
advances  with  a  term  to  maturity  of 
greater  than  five  years.  However,  for 
purposes  of  this  part  936  only,  long-term 
advances  are  deemed  to  be  advances 
with  a  term  to  maturity  of  greater  than 
one  year. 

(o)  Low-  or  Moderate-income 
Household  meins  a  household  whose 
income  does  not  exceed  80  percent  of 
the  median  income  for  the  area,  with 
adjustments  for  household  size,  as 
determined  by  the  U.S.  Department  of 
Housing  and  Urban  Development. 

(p)  Median  Income  means  the  median 
household  income  for  an  area,  with 
adjustments  for  household  size,  as 
determined  by  the  Department  of 
Housing  and  Urban  Development.  Data 
is  available  from  HUD  USER.  P.O.  Box 
6091.  Rockville.  MD  20850. 

(q)  Member  means  a  financial 
institution  admitted  to  membership  and 
owning  capital  stock  in  a  Bank. 

(r)  Minority  means  any  black 
American.  Native  American.  Hispanic 
American,  or  Asian  American. 

(s)  Primary  Federal  Regulator  means 
the  federal  financial  supervisory  agency 
responsible  for  conducting  CRA 
compliance  examinations  of  members 
and  generally  has  the  siine  meaning  as 
"appropriate  Federal  fmancial 
supervisory  agency"  used  in  the 
codification  of  the  Community 
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Reinvestment  Act  at  12  U.S.C.  2902(1). 
As  specifically  applied  to  CRA 
compliance,  these  are: 

(1)  The  Comptroller  of  the  Currency 
with  respect  to  national  banks; 

(2)  The  Board  of  Governors  of  the 
Federal  Reserve  System  with  respect  to 
State  chartered  banks  which  are 
members  of  the  Federal  Reserve  System 
and  bank  holding  companies; 

(3)  The  Federal  Deposit  Insurance 
Corporation  ("FDIC")  with  respect  to 
State  chartered  banks  and  savings 
banks  which  are  not  members  of  the 
Federal  Reserve  System  and  the 
deposits  of  which  are  insured  by  the 
FDIC:  and 

(4)  The  Office  of  Thrift  Supervision  in 
the  case  of  a  savings  association  (the 
deposits  of  which  are  insured  by  the 
FDIC)  and  a  savings  and  loan  holding 
company. 

(t)  Rural  means  any  open  country,  or 
any  place,  town,  village,  or  city  which  is 
not  part  of  or  associated  with  an  urban 
area  and  which:  Has  a  population  not  in 
excess  of  2.500  inhabitants,  or  has  a 
population  in  excess  of  2.500  but  not  in 
excess  of  10.000  if  it  is  rural  in  character, 
or  has  a  population  in  excess  of  20,000 
and  is  not  contained  within  a  standard 
metropolitan  statistical  area  and  has  a 
serious  lack  of  mortgage  credit  for  low- 
er moderate-income  households,  as 
determined  by  the  Secretary  of 
Agriculture  and  the  Secretary  of 
Housing  and  Urban  Development.  Any 
area  classified  as  rural  as  a  result  of 
data  received  from  or  after  the  1990 
decennial  census  shall  continue  to  be  so 
classified  until  the  receipt  of  data  from 
the  decennial  census  in  the  year  2000.  if 
such  area  has  a  population  in  excess  of 
20.000  but  not  in  excess  of  25.000,  is 
rural  in  character,  and  has  a  serious  lack 
of  mortgage  credit  for  low-  or  moderate- 
income  households. 

(u)  Very  Low-income  Household 
means  a  household  whose  income  does 
not  exceed  50  percent  of  the  median 
income  for  the  area,  with  adjustments 
for  household  size,  as  determined  and 
published  by  the  Department  of  Housing 
and  Urban  Development. 

§  936.2    Purpose. 

In  this  part  936,  the  Board  is 
promulgating  Community  Support 
requirements  and  procedures  pursuant 
to  section  710(c)  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989,  Public  Law  No. 
101-73, 103  Stat.  183,  418-419.  Section 
710(c)  added  a  new  section  10(g)  to  the 
Federal  Home  Loan  Bank  Act  of  1932, 12 
U.S.C.  1430(g).  which  provides  that  the 
Board  shall  establish  standards  of 
community  investment  or  service  for 


members  of  Banks  to  maintain 
continued  access  to  long-term  advances. 

S  936.3    Communtty  Support  Stitements. 

(a)  A  Community  Support  Statement 
shall  be  submitted  by  each  member  to 
its  Bank  on  a  schedule  established  by 
the  Board  as  described  in  %  936.4.  A 
member  who  is  subject  to  the 
Community  Reinvestment  Act  but  does 
not  have  a  CRA  Evaluation,  as  defined 
in  this  part,  'Will  not  be  reviewed  until 
the  member  receives  a  CRA  Evaluation. 
However,  if  within  two  years  from  the 
effective  date  of  these  regulations, 
substantially  all  members  have  not 
received  CRA  Evaluations,  the  Board 
intends  to  develop  separate  Community 
Support  Standards  for  purposes  of  this 
part. 

(b)  A  Community  Support  Statement 
shall  include: 

(1)  In  the  case  of  a  member  with  a 
CRA  Evaluation  of  "Outstanding"  or 
"Satisfactory,"  the  CRA  Evaluation; 

(2)  In  the  case  of  a  member  with  a 
CRA  Evaluation  of  "Needs  to  improve" 
or  "Substantial  non-compliance."  the 
CRA  Evaluation  and  an  explanation  of 
how  the  member  has  corrected  or 
proposes  to  correct  the  deficiencies 
identified  in  the  CRA  Evaluation; 

(3)  In  the  case  of  credit  unions  and 
other  members  who  are  not  subject  to 
the  Community  Reinvestment  Act,  a 
detailed  description  of  the  member's 
Community  Support  activities; 

(4)  In  all  cases,  evidence  of  assistance 
to  first-time  homebuyers,  such  as: 

(i)  A  description  of  special  credit 
products  benefiting  first-time 
homebuyers  by  providing  flexible 
underwriting  or  qualifying  criteria; 

(ii)  Evidence  of  participation  in 
governmental  homeownership  or  other 
programs  of  benefit  to  first-time 
homebuyers; 

(iii)  A  description  of  any  special 
counseling  programs  or  other  such 
activities  for  first-time  homebuyers; 

(iv)  Marketing  plans  to  reach  first- 
time  homebuyers; 

(v)  Expanded  collection  of  loan 
distribution  data  to  include  loan 
origination  to  first-time  homebuyers:  or 

(vi)  Any  other  tangible  evidence  of 
support  for  first-time  homebuyers; 

(5)  In  all  cases,  identification  and 
documentation  of  any  final 
administrative  or  judicial  ruling  against 
the  member,  within  the  two  years  prior 
to  the  due  date  of  submission  of  a 
Community  Support  Statement,  based 
on  violations  of  the  Fair  Housing  Act  (42 
U.S.C.  3601  at  seq],  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et  seq.], 
or  any  similar  state  or  local  law 
prohibiting  discrimination  in  lending, 
including  a  statement  of  the  violation. 


finding,  or  verdict  and  an  explanation  of 
the  steps  taken  by  the  member  to 
remedy  the  violation  or  prevent  a 
recurrence;  and 

(6)  In  all  cases,  any  additional 
evidence  of  Community  Support  that  the 
member  wishes  to  submit,  such  as: 

(i)  Mortgage  and  loan  origination  to 
minority  households,  very  low-,  low-  or 
moderate-income  households,  rural 
communities,  or  first-time  homebuyers; 

(ii)  Marketing  plans  or  activtties 
specifically  aimed  at  minority 
households,  very  low-,  low-  or 
moderate-income  households,  rural 
communities,  and  first-time  homebuyers; 
and 

(iii)  Other  indications  of  the  member's 
responsiveness  to  the  credit  needs  of 
minority  households,  very  low-,  low-  or 
moderate-income  households,  rural 
communities,  and  first-time  homebuyers. 

(c)  A  member  that  chooses  not  to 
submit  a  Community  Support  Statement 
shall  be  subject  to  restrictions  on  access 
to  long-term  advances  as  provided  in 
5  936.7. 

§  936.4    Review  of  Communtty  Support 
Statentents. 

(a)  The  Board  shall  begin  review  of 
selected  members'  Community  Support 
Statements  in  March  1992.  Review  of 
members'  Community  Support 
Statements  shall  occur  on  a  quarterly 
basis  so  that  each  member  will  be 
reviewed  approximately  every  two 
years. 

(b)  The  Board  shall  notify  the  Banks 
of  the  members  in  their  districts  who 
have  been  selected  for  review  and 
immediately  ptiblish  in  the  Federal 
Register: 

(1 )  The  name  and  address  of  those 
members  selected  for  review; 

(2)  The  closing  date  by  which 
members  chosen  for  review  must  submit 
their  Community  Support  Statement  to 
their  Banks  for  transmittal  to  the  Board 
and  by  which  public  comments  must  be 
submitted  to  the  Banks  for  transmittal  to 
the  Board,  provided  that  this  date  shall 
not  be  less  than  45  days  from  the  date  of 
the  Federal  Register  publication  by  the 
Finance  Board  announcing  the  quarterly 
review  of  the  Community  Support 
activities  of  members. 

(c)  Within  15  days  of  the  Federal 
Register  publication,  each  Bank  shall,  in 
writing: 

(1)  Notify  members  selected  for 
review  that  their  Community  Support 
Statements  are  to  be  submitted  to  their 
Bank  by  the  date  designated  in  the 
Federal  Register  and 

(2)  Notify  their  respective  Advisory 
Councils,  and  community  groups  and 
individuals  that  are  on  the  mailing  list 
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maintained  in  accordance  with 
§  936.8(e),  of  the  members  selected  for 
Community  Support  review  and  of  the 
closing  date  designated  in  the  Federal 
Register  for  the  Bank's  receipt  of  written 
public  comments. 

(d)  Within  15  days  after  the  due  date 
fcr  receipt  of  Community  Support 
Statements  from  those  members 
undergoing  review  and  public 
comments,  each  Bank  shall: 

(1)  Review  each  member's  Community 
Support  Statement  for  completeness 
pursuant  to  the  requirements  of 

§  936.3(b); 

(2)  Notify  any  member  whose 
Statement  is  incomplete  and  o^er 
assistance  in  promptly  completing  the 
Statement; 

(3)  Forward  to  the  Board: 
(i)  All  Community  Support 

Statements; 

(ii)  All  written  public  comments 
received  during  the  comment  period; 
and 

(iii)  A  list  of  members  selected  who 
failed  to  submit  a  Community  Support 
Statement  in  accordance  with  S  936.3(b). 

(e)  Within  60  days  after  receiving  the 
Community  Support  Statements  and 
comment  letters  from  each  Bank,  the 
Board  shall: 

(1)  Review  the  Community  Support 
Statements  for  approval  or  disapproval 
pursuant  to  paragraph  (f)  of  this  section: 

(2)  Forward  all  comments  received  to 
the  member's  primary  federal  regulator 
and 

(3)  Notify  the  Bank  and  the  member, 
in  writing,  whether  or.not  a  member's 
Community  Support  Statement  is 
approved.  If  a  member's  Community 
Support  Statement  is  not  approved,  the 
Board  shall  furnish  the  member  with 
specific  reasons  for  its  decision  and 
provide  an  additional  45  days  for  the 
member  to  develop  and  submit  a 
modified  Community  Support  Action 
Plan  for  Board  review  and  approval,  in 
accordance  with  §§  936.5  and  938.6. 

(f)  In  reviewing  the  Community 
Support  Statements,  the  Board  shall 
consider  the  following: 

(1)  The  CRA  Evaluation  and  any 
deficiencies  cited  by  the  primary  federal 
regulator  concerning  residential  lending 
activities  or  other  assessment  factors  in 
the  CRA  Evaluation  directly  related  to 
Community  Support; 

(2)  Policies,  programs,  and  activities 
to  assist  first-time  homebuyers  as 
described  in  9  936.3(b)(4); 

(3)  Information  submitted  by  the 
member  pursuant  to  9  936.3(b)(5); 

(4)  Any  other  evidence  of  Community 
Support  activities  submitted  by  the 
member  pursuant  to  9  936.3(b)(6); 

(5)  Public  comments  received;  and 


(6)  Evidence  of  Community  Support 
loan  volume  commensurate  with  the 
member's  financial  condition  and  size, 
legal  impediments,  and  local  economic 
conditions. 

S  936.5    Community  Support  Action  Plane. 

(a)  The  Board  shall  require  a 
Community  Support  Action  Plan  from 
any  member  whose  Community  Support 
Statement  has  been  disapproved. 

(b)  A  Community  Support  Action  Plan 
shall  be  submitted  by  the  member  to  the 
Bank  within  45  days  of  the  Board's 
notice  to  the  member  and  the  Bank  that 
an  Action  Plan  is  required.  The  Action 
Plan  shall  include: 

(1)  A  statement  of  how  the  member 
has  addressed  or  will  address  those 
deficiencies  cited  by  the  Board  in  its 
review  of  the  member's  Community 
Support  Statement; 

(2)  A  statement  of  Community  Support 
activities  and  goals  to  be  pursued  during 
the  next  12  months;  and 

(3)  Details  of  how  the  goals  included 
in  the  Action  Plan  will  be  measurable. 

§  936.6    Review  of  Community  Support 
Action  Plane. 

(a)  Within  15  days  after  receiving  a 
Community  Support  Action  Plan  from  a 
member,  the  Bank  shall: 

(1)  Review  the  Action  Plan  for 
completeness  pursuant  to  9  936.5(b); 

(2)  Notify  the  member  if  an  Action 
Plan  appears  to  be  incomplete;  and 

(3)  Forward  a  copy  of  the  Action  Plan 
to  the  Board. 

(b)  Within  30  days  of  receiving  the 
Action  Plan,  the  Board  shall  review  the 
Action  Plan  pursuant  to  the  criteria  in 
9  936.6(d),  and  shall  notify  the  member 
and  the  Bank  in  writing  as  to  whether 
the  Action  Plan  has  been  approved.  If 
the  Action  Plan  is  not  approved,  this 
notice  shall  include  the  reasons  for 
disapproval. 

(c)  The  Board's  initial  decision  to 
disapprove  a  Community  Support 
Action  Plan  shall  not  be  effective  for  30 
days  from  the  date  of  mailing  written 
notice  of  disapproval  to  the  member. 
During  this  30-day  period,  the  member 
may  submit  an  amended  Action  Plan 
addressing  the  reasons  given  by  the 
Board  for  disapproval  of  its  initial 
Action  Plan.  Within  15  days  of  receipt  of 
the  amended  Action  Plan,  the  Board 
shall  notify  the  member  in  writing  of  the 
board's  decision  approving  or 
disapproving  the  amended  Action  Plan; 
this  decision  shall  be  effective 
immediately  upon  mailing  of  a  written 
notice  to  the  member. 

(d)  In  reviewing  a  Community  Support 
Action  Plan,  the  Board  shall  consider 
the  follpwing: 


(1)  The  extent  to  which  the  Action 
Plan  addresses  Board-indentified 
deficiencies  and  sets  appropriate  and 
realistic  goals  to  correct  these 
deficiencies;  and 

(2)  The  extent  to  which  the  member's 
goals  meet  Community  Support 
standards  and  are  responsive  to  the 
credit  needs  in  that  member's 
community.  In  making  these 
assessments,  the  Board  will  take  into 
account  such  factors  as  a  member's 
financial  condition  and  size,  and  local 
economic  conditions. 

(e)  One  year  from  the  date  of  the 
Board's  approval  of  the  Action  Plan,  the 
Board  will  review  the  member's 
implementation  of  the  Action  Plan  to 
determine  whether  or  not  the  goals 
outlined  in  the  Action  Plan  have  been 
met.  In  the  month  preceding  the  one- 
year  anniversary  of  Board  approval  of  a 
member's  original  or  amended  Action 
Plan,  the  Board  shall  request  in  writing, 
and  the  member  shall  submit,  a  report  to 
the  Board  on  the  member's  progress 
toward  meeting  the  goals  of  the  Action 
Plan.  The  member  may  consult  with  its 
Bank  or  directly  with  the  board  in 
preparing  this  report. 

(f)  Upon  review  of  the  member's 
performance,  the  Board  may  terminate, 
modify,  or  extend  the  Action  Plan.  If  the 
Board  finds  that  the  member  has  not 
substantially  met  the  goals  of  its  Action 
Plan,  the  Board  shall  restrict  the 
member's  access  to  long-term  advances 
pursuant  to  9  936.7. 

S  936.7    Restrictions  on  access  to  lonQ- 
term  advances. 

(a)  A  member's  access  to  long-term 
advances  will  be  restricted  only  if  the 
member 

(1)  Refuses  to  comply  with  the 
procedures  of  this  part; 

(2)  Submits  a  Community  Support 
Action  Plan  that  does  not  receive  Board 
approval;  or 

(3)  Fails  to  substantially  meet  the 
goals  stated  in  its  Action  Plan  within 
one  year. 

(b)  The  Board's  decision  to  restrict  a 
member's  access  to  long-term  advances 
shall  not  be  effective  for  30  days.  During 
this  30-day  period  the  member  may 
submit  additional  information  regarding 
its  achievement  of  the  goals  of  the 
Action  Plan.  The  Board  shall  notify  the 
member  of  its  decision  following  review 
of  the  additional  material  and  the 
Board's  decision  shall  be  effective 
immediately  upon  mailing  of  the  notice 
to  the  member. 

(c)  A  member  with  a  CRA  Evaluation 
of  "Outstanding"  or  "Satisfactory"  shall 
have  unrestricted  access  to  long-term 
advances  unless  the  Board  finds  that  its 
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Community  Support  Statement  does  not 
adequately  establish  a  reasonable 
commitment  to  residential  lending  and 
Community  Support,  and  these 
deficiencies  are  not  corrected  in  an 
Action  Plan  as  specified  in  {  936.5(b),  or 
if  the  member,  after  an  adjudication  of 
violations  of  fair  housing  or  equal  credit 
opportunity  laws,  fails  to  correct  its 
lending  practices  as  appropriate. 

(d)  Under  no  circumstances  will  any 
member  be  restricted  from  access  to 
advances  under  either  the  Affordable 
Housing  or  Community  Investment 
Programs. 

(e)  Within  15  days  of  the  date  on 
which  the  Board  determines  the 
existence  of  one  or  more  of  the 
conditions  in  paragraph  (b)  of  this 
section,  the  Board  shall  notify  the 
member  and  its  Bank  that  the  member's 
access  to  new  long-term  advances,  as 
used  in  this  section,  has  been 
suspended.  Upon  receipt  of  the  notice, 
the  Bank  shall  make  no  new  advances 
or  extensions  of  advances  for  a  term  of 
longer  than  one  year  to  the  member. 

(f)  Any  restrictions  on  a  member's 
access  to  long-term  advances  may  be 
waived  by  the  Board  where  such 
restriction  may.  in  the  Board's  judgment, 
undermine  the  member's  safety  and 
soundness.  A  request  for  a  waiver  shall 
be  submitted  directly  to  the  Board,  shall 
be  in  writing,  and  shall  contain  a  clear 
and  concise  statement  of  the  basis  for 
the  waiver. 

(g)  The  Board  will  decide  when  to 
remove  restrictions  on  a  member's 
access  to  long-term  advances.  In  making 
this  decision,  the  Board  will  be  guided 
by  the  member's  performance  in  meeting 
the  goals  established  under  its  Action 
Plan.  A  member  may  petition  the  Board 
for  termination  of  restrictions  after  180 
days  from  the  imposition  of  such 
restrictions.  Such  a  petition  shall  state 
with  specificity  how  the  member  has 
substantially  met  or  exceeded  the  goals 
in  its  Community  Support  Action  Plan. 
The  Board  will  review  any  petition  and 
given  written  notice  to  the  member  of  its 
decision  within  30  days  of  receipt  of  the 
petition.  If  the  Board  decides  to  lift 
restrictions  to  long-term  advances,  that 
decision  will  be  effective  immediately 
upon  mailing  of  notice  to  the  member, 

§  U6.S    Bank  Community  Support 
Progranw. 

(a)  Each  Bank  shall  establish  and 
maintain,  subject  to  Board  approval,  a 
Community  Support  Program  for 
members,  consistent  with  the  safety  and 
soundness  of  the  Bank.  Such  programs 
should: 

(1)  Provide  technical  assistance  to 
individual  members  in  developing 


Community  Support  Statements  and 
Community  Support  Action  Plans; 

(2)  Promote  and  expand  the  use  of 
advances,  both  special  and  regular,  for 
Community  Support  lending  and 
affordable  housing  finance: 

(3)  Identify  opportunities  for  members 
to  expand  financial  and  credit  services 
in  neighborhoods  and  communities  that 
are  underserved.  particularly  minority 
households,  very  low-,  low-  or 
moderate-income  urban,  and  rural 
communities;  and 

(4)  Provide  incentives  to  members  of  a 
monetary  or  nonmonetary  nature;  such 
incentives  may  include  discounts  and/or 
preferred  terms  on  advances  to 
members  with  outstanding  records  of 
Community  Support  and  may  also 
include  awards  and  technical  assistance 
to  non-profit  housing  developers  and 
community  groups  with  outstanding 
records  of  public/private  partnerships  in 
Community  Support  with  members  of 
the  Bank. 

(b)  Each  Bank  shall  consult  with  its 
Advisory  Council  in  developing  and 
implementing  initiatives  to  increase  the 
use  of  advances  for  Community  Support. 

(c)  Each  Bank  shall  provide  notice  to 
all  members  and  interested  parties  of 
activities  of  the  Bank's  Affordable 
Housing  Program,  Community 
Investment  Program,  and  other  Bank 
programs  to  help  members  meet  their 
Community  Support  and  affordable 
housing  finance  needs. 

(d)  Each  Bank  shall  provide,  twice  a 
year,  to  all  members: 

(1)  A  summary  of  Community  Support 
lending  and  affordable  housing  finance 
projects  being  undertaken  by  members 
within  the  Bank's  district;  and 

(2]  Any  additional  information 
concerning  affordable  housing  fmance 
activities  of  non-members  of  the  Bank 
that  may  be  of  use  to  members. 

(e)  Each  Bank  shall  maintain  a  mailing 
list  of  community  groups  and  interested 
parties  to  be  notified  of  the  quarterly 
selection  of  members  for  review 
pursuant  to  the  procedures  specified  in 

§  936.4. 

§t36.9    Reports. 

Pursuant  to  12  U.S.C.  1430(j)(12)  and 
12  CFR  960.14,  the  Finance  Board 
provides  an  annual  report  to  Congress 
presenting  evaluations  by  the  Advisory 
Councils  of  their  Bank's  performance  of 
affordable  housing  activities  during  the 
preceding  year.  Beginning  with  reports 
filed  in  1993  and  each  year  thereafter, 
each  Advisory  Council  will  be 
encouraged  to  include  an  analysis  of  its 
Bank's  Community  Support  activities  in 
its  report  to  the  Finance  Board. 
Beginning  in  1993  and  continuing  each 
year  thereafter,  the  Finance  Board's 


annual  report  to  Congress  shall  include 
an  analysis  of  Bank  and  Board  activities 
pursuant  to  this  part. 

By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans,  |r.. 
Chairman. 

|FR  Doc.  91-27945  Filed  11-20-Sl:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

(Docket  No.  91116»-1269] 


Reef  Fish  Fishery  of  the  Gulf  of  IMexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  rule,  technical 
amendment. 


summary:  NMFS  issues  this  technical 
amendment  to  clarify  the  regulations 
governing  permits  and  fees  for  the  reef 
fish  fishery  of  the  Gulf  of  Mexico.  This 
rule  (1)  clarifies  who  must  meet  the 
earned  income  qualification  for  a  permit 
when  the  vessel  owner  is  a  partnership: 
(2)  clarifies  that  fees  are  charged  to 
process  a  permit  application,  removes 
the  amounts  of  fees  from  the  regulations, 
and  provides  that  the  amounts  of  fees 
that  must  be  remitted  will  be  specified 
with  each  application;  (3)  clarifies  that 
an  application  for  renewal  of  a  permit  is 
not  complete  until  all  required  reports 
have  been  submitted;  and  (4)  makes 
other  minor  changes  for  clarity  and 
conformance  with  standard  usage.  The 
intended  effect  of  this  rule  is  to  clarify 
the  regulations  and  ensure 
standardization  of  similar  requirements 
among  federally  managed  fisheries  in 
the  Gulf  of  Mexico. 
EFFECTIVE  DATE:  November  21. 1991. 

FOR  FURTNCR  INFORMATION  CONTACT 

W.  Perry  Allen,  813-693-3722. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery  Management 
Plan  for  the  Reef  Fish  Resources  of  the 
Gulf  of  Mexico  (FMP)  prepared  by  the 
Gulf  of  Mexico  Fishery  Management 
Council,  and  its  implementing 
regulations  at  50  CFR  part  641,  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  This  technical 
amendment  revises  the  permits  section 
of  the  implementing  regulations  to:  (1) 
Clarify  who  must  meet  the  earned 
income  qualification  for  a  permit  when 
the  vessel  owner  is  a  partnership:  (2) 
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clarify  that  fees  are  charged  to  process  a 
permit  application,  remove  the  amounts 
of  fees  from  the  regulations,  and  provide 
that  the  amounts  of  fees  that  must  be 
remitted  will  be  specified  with  each 
application;  (3)  clarify  that  an 
application  for  renewal  of  a  permit  is 
not  complete  until  all  required  reports 
have  been  submitted:  and  (4)  make  other 
minor  changes  for  clarity  and 
conformance  with  standard  usage. 

When  a  vessel  for  which  a  permit  is 
requested  is  owned  by  a  partnership,  the 
earned  income  requirement  for  a  permit 
must  be  met  by  a  general  partner  or  by 
the  vessel  operator.  This  requirement: 
(1)  Is  the  equivalent  of  the  requirement 
applicable  to  a  corporate-owned  vessel 
where  the  earned  income  requirement 
must  be  met  by  an  officer  or  shareholder 
of  the  corporation  or  by  the  vessel 
operator  and  (2)  does  not  constitute  a 
change  in  the  practice  of  issuing  permits. 

This  rule  clarifies  that  a  fee  is  charged 
for  each  application  submitted  for  a 
permit,  rather  than  for  each  permit 
issued,  and  for  each  fish  trap 
identification  tag  issued.  Most  of 
NMFS's  costs  in  administering  the 
permit  system  are  incurred  in  processing 
applications,  rather  than  in  issuing 
permits  and  tags.  The  Magnuson  Act 
authorizes  a  level  of  fees  not  exceeding 
the  administrative  costs  of  processing 
applications  and  issuing  the  permits.  At 
least  annually.  NMFS  computes  its  costs 
in  accordance  with  the  NOAA  Finance 
Handbook.  Costs  vary  based  on  such 
things  as  increases  in  Federal  salaries/ 
overhead  and  reductions  due  to 
improved  efficiency  in  the  permitting 
system.  Based  on  current  administrative 
costs,  commencing  with  applications  for 
reef  fish  permits  for  1992,  the  fee  for 
each  application  for  a  vessel  permit  will 
be  $34,  for  a  replacement  permit  will  be 
$7,  and  for  each  fish  trap  identification 
tag  will  be  Si.  Corresponding  fees  in 
1991  were  $23,  $0,  and  $1. 

This  rule  removes  the  1991  fee 
amounts  from  the  regulations. 
Commencing  with  applications  for  reef 
fish  permits  for  1992,  the  amounts  of  the 
fees  that  must  be  remitted  with  each 
application  will  be  specified  by  NMFS 
with  the  application  forms. 

Effective  management  of  the  reef  fish 
resources  is  dependent  on  the  timely 
receipt  of  required  catch  and  effort 
reports.  Under  the  current  regulations, 
NMFS  did  not  renew  a  reef  fish  permit 
for  1991  until  the  applicant  had 
submitted  all  required  reports  for  the 
period  preceding  his  application  for 
renewal.  This  rule  restates  that  practice 
for  clarity.  To  ensure  adequate  notice  of 
reporting  deficiencies  during  1991,  in 
September  1991  NMFS  notiHed  each 
permit  holder  of  delinquent  reports 


through  March.  In  addition,  deficiencies 
will  be  specified  when  renewal 
applications  are  distributed  in  October/ 
November  1991.  As  was  the  case  last 
year,  an  applicant's  permit  for  1992  will 
be  renewed  when  all  required  reports 
have  been  received. 

Classification 

This  technical  amendment  is  issued  as 
a  final  rule  under  50  CFR  part  641  and 
complies  with  E.0. 12291, 

Because  this  rule  (1)  makes  non- 
substantive clarifications  to  the 
regulations  and  (2)  does  not  change 
operating  practices  in  the  reef  fish 
fishery,  the  Assistant  Administrator  for 
Fisheries,  NOAA,  under  section  553(b) 
(B)  and  (d)  of  the  Administrative 
Procedure  Act  (5  U,S,C.  553)  for  good 
cause  finds  that  it  is  unnecessary  and 
contrary  to  the  public  interest  to  provide 
notice  and  public  comment  on  this  rule 
or  to  delay  for  30  days  its  effective  date. 

This  rule  is  minor  and  technical  and, 
therefore,  is  not  a  major  rule  under  E.O. 
12291.  There  is  no  significant  change  in 
the  regulatory  impacts  that  were 
previously  reviewed  and  analyzed. 

Because  this  rule  is  being  issued 
without  prior  public  comment,  a 
regulatory  flexibility  analysis  is  not 
required  under  the  Regulatory  Flexibility 
Act  and  none  has  been  prepared. 

Because  this  rule  makes  no  changes 
that  were  not  analyzed  in  the 
environmental  assessment  documents 
previously  prepared  to  comply  with  the 
National  Environmental  Policy  Act,  this 
rule  is  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10, 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

This  rule  involves  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  That 
collection  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0648-0205. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E,0, 12612. 

list  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  15, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  641  is  amended 
as  follows: 


1.  The  authority  citation  for  part  641 
remains  16  U.S.C.  1801  et  seq. 

PART  641— REEF  FISH  RSHERY  OF 
THE  GULF  OF  MEXICO 

2.  In  S  641,4.  paragraph  (b)(4)  is 
removed;  and  the  section  heading  and 
paragraphs  (a)(3).  (c),  (d),  (e),  (f),  (i).  and 
(k)  are  revised  to  read  as  follows: 

i  641.4    Permits  and  tees. 

«  *  •  *  • 

(a)  *  *  • 

(3)  For  a  corporation  or  partnership  to 
be  eligible  for  a  vessel  permit,  the 
earned  income  qualification  specified  in 
paragraph  (b)(2](xi)  of  this  section  must 
be  met  by,  and  the  statement  required 
by  that  paragraph  must  be  submitted  by, 
an  officer  or  shareholder  of  the 
corporation,  a  general  partner  of  the 
partnership,  or  the  vessel  operator. 
•        *        •        •        • 

(c)  Change  in  application  information. 
The  owner  or  operator  of  a  vessel  with  a 
permit  must  notify  the  Regional  Director 
within  30  days  after  any  change  in  the 
application  information  specified  in 
paragraph  (b)  of  this  section.  The  permit 
is  void  if  any  change  in  the  information 
is  not  reported  within  30  days. 

(d)  Fees.  A  fee  is  charged  for  each 
permit  application  submitted  under 
paragraph  (b)  of  this  section  and  for 
each  fish  trap  identification  tag  required 
under  {  641.6(d).  The  amount  of  the  fees 
is  calculated,  at  least  annually,  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service,  and 
may  not  exceed  such  costs.  Applicable 
fees  are  specified  with  the  application 
form  and  must  be  remitted  with  each 
application  or  request  for  fish  trap 
identification  tags.  . 

(e)  Issuance.  | 

(1)  The  Regional  Director  will  issue  a 
permit  at  any  time  to  an  applicant  if  the 
application  is  complete  and  the 
applicant  meets  the  earned  income 
requirement  specified  in  paragraph 
(b)(2)(xi)  of  this  section.  An  application 
is  complete  when  all  requested  forms, 
information,  and  documentation  have 
been  received  and  the  applicant  has 
submitted  all  applicable  reports 
specified  at  S  641.5. 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  application  will  be 
considered  abandoned. 
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(f)  Duration.  A  permit  remains  valid 
for  the  period  specified  on  it  unless  the 
vessel  is  sold  or  the  permit  is  revoked, 
suspended,  or  modified  pursuant  to 
subpart  D  of  15  CFR  part  904. 
•        •        •        *        • 

(i)  Sanctions  and  denials.  A  permit 
issued  pursuant  to  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 


permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
D  of  15  CFR  part  9tH. 

(k)  Replacement.  A  replacement 
permit  may  be  issued.  An  application  for 
a  replacement  permit  will  not  be 


considered  a  new  application.  A  fee.  the 
amount  of  which  is  staled  with  the 
application  form,  must  accompany  each 
request  for  a  replacement  permit. 

|FR  Doc.  91-27983  Filed  11-1*t91;  12;4a  pmj 
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TNs  section  of  tt»  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  the 
proposed  issuance  of  niles  and 
regulations.  Ttie  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  partictpate  in  tt>e  rule 
making  prior  to  tt>e  adoption  o(  the  final 
rules. 

DEPARTMENT  OF  HOUSING  AND 
UfWAN  DEVELOPMENT 

Office  of  the  Secretary 

1  CFR  Part  462. 12  CFR  Chapter  X,  24 
CFR  Part  81 

[Doctcet  No.  R-91-1532;  ra-28«5-N-03) 

HUD  Regulation  of  Federal  National 
Mortgage  Aaeociation  and  Federal 
Home  Loan  Mortgage  Corporation 

agency:  Office  of  the  Secretary,  HUD. 
action:  Proposed  rule  and  request  for 
comments;  extension  of  comment 
period. 

summary:  The  comment  period 
announced  in  HUD's  proposed  rule 
published  on  August  16. 1991  (58  FR 
41023)  on  HUD  Regulation  of  Federal 
National  Mortgage  Association  and 
Federal  Home  Loan  Mortgage 
Corporation  was  to  expire  on  October 
15. 1991.  By  notice  on  October  18. 1991 
{56  FR  51854).  HUD  extended  the 
comment  period  until  November  14. 
1991.  This  notice  further  extends  the 
comment  period  for  the  rule  to 
November  28, 1991.  This  change  is  being 
made  because  various  interested  parties 
have  expressed  the  view  that  more  time 
is  needed  to  develop  comments  on  the 
rule. 

DATES:  Comment  due  date:  November 
28, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
room  10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  received  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  conMnents  transmitted  by 
facsimile  (FAX)  machine.  The  telephone 


number  of  the  Fax  receiver  is  (202)  708- 
4337.  (This  is  not  a  toll-free  number). 
Only  public  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
in  order  to  assure  reasonable  access  to 
the  equipment  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
(202)  708-2084. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  Administrative  Law, 
telephone  (202)  708-3137  or  Walter  T. 
Cassidy.  Senior  Financial  Institutions 
Regulation  Attorney,  telephone  (202) 
70&-2O6e;  Office  of  the  General  Counsel. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  706- 
9300.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPIJEMENTARY  INFORMATION:  In 
accordance  with  section  309(h)  of  title 
III  of  the  National  Housing  Act  (the 
FNMA  Charter  Act),  12  U.S.C.  1723a(h). 
the  Secretary  of  Housing  and  Urban 
Development  has  general  regulatory 
power  over  the  Federal  National 
Mortgage  Association  (FNMA).  HUD's 
regulations  governing  FNMA.  at  24  CFR 
part  81.  were  last  revised  by  a  rule 
published  on  August  15. 1978  at  43  FR 
3620a  effective  September  14. 1978.  The 
Secretary  has  determined  that 
substantial  revisions  are  now  needed  to 
update  the  regulations  to  provide  for 
detailed  oversight  and  for  the  financial 
safety  and  soimdness  of  FNMA.  Under 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA).  Public  Law  101-73, 103  Stat. 
183,  the  Secretary  also  acquired  general 
regulatory  power  over  the  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC). 
Accordingly,  the  proposed  rule  amends 
and  updates  the  Secretary's  FNMA 
regulations,  and  establishes  parallel 
regulations  for  FHLMC. 

Various  interested  parties  have 
requested  that  the  Department  extend 
the  conunent  due  date  so  that 
commenters  would  have  sufficient  time 
to  provide  comments.  Because  of  the 
pressing  need  to  assure  adequate 
regulation  of  FNMA  and  to  establish 
regulations  for  FHLMC  the  Department 


does  not  want  to  delay  this  process 
unduly.  The  Department  does  want  to 
provide  a  reasonable  opportunity  for 
public  participation.  Accordingly,  the 
comment  period  is  being  extended  until 
November  28, 1991.  Comments  received 
during  the  extended  period  will  be 
considered,  along  with  those  previously 
submitted,  in  the  development  of  the 
final  rule. 

Dated:  November  IS,  1991. 
Alfrad  A.  DelUBovi. 
Deputy  Secretary. 
|FR  Doc.  91-28074  Filed  11-20-91:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-BS-AD] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (nprm);  reopening 
of  comment  period. 

SUMMARY:  This  notice  proposes  to  revise 
an  earlier  proposed  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-400  series  airplanes, 
which  would  have  required  modification 
to  the  cargo  compartment  and  engine 
fire  detection  and  extinguishing  systems. 
That  proposal  was  prompted  by  reports 
of  crossed  wiring  and  plumbing  in  the 
cargo  compartment  smoke  detection 
system  and  engine  fire  extinguishing 
systems  on  Boeing  airplanes  of  similar 
diesign.  Incorrectly  installed  fire 
detection  and  extinguishing  systems 
could  result  in  the  failure  to  property 
detect  or  extinguish  a  fire  in  the  cargo 
compartment  or  in  an  engine.  This 
action  revises  the  proposed  rule  by 
revising  the  service  information  to  cite  a 
later  revision  of  one  of  the  referenced 
service  bulletins;  adding  one  airplane  to 
the  applicability  of  the  rule;  and  revising 
the  procedures  for  the  accomplishment 
of  one  of  the  required  modifications. 
DATES:  Comments  must  be  received  no 
later  than  December  23. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
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Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
95-AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ion  Regimbdl,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S:  telephone  (206)  227-2687. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPt^MENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-95-AD."  The 
post  card  will  be  date  stamped  and 
returned  to  the  commenter. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  require 
modification  of  the  engine  and  cargo 
compartment  fire  detection  and 
protection  systems  to  prevent  mis- 
plumbing  or  mis-wiring  during  airplane 
maintenance  on  certain  Boeing  Model 


747-400  series  airplanes,  was  published 
in  the  Federal  Register  on  May  22, 1991 
(56  FR  23529).  That  action  was  prompted 
by  reports  of  crossed  wiring  in  the  cargo 
compartment  smoke  detection  system 
and  reports  of  crossed  plumbing  and 
wiring  in  the  cargo  compartment  and 
engine  fire  extinguishing  systems  on 
Boeing  airplanes  of  similar  designs. 
These  conditions,  if  not  corrected,  could 
result  in  loss  of  the  ability  of  the 
forward  cargo  compartment  smoke 
detection  system  to  generate  a  warning 
to  the  flight  deck  in  the  event  of  a  cargo 
compartment  fire,  or  could  result  in  loss 
of  the  ability  to  discharge  fire 
extinguishing  agent  into  the  correct 
cargo  compartment  or  to  the  correct 
engine  in  the  event  of  a  fire. 

Since  issuance  of  the  proposal,  the 
FAA  has  reviewed  and  approved  Boeing 
Service  Bulletin  747-26-2143,  Revision  1, 
dated  August  15, 1991,  which  describes 
the  re-routing  of  cargo  compartment  fire 
extinguishing  system  plumbing  and 
wiring  to  ensure  that  the  cormections 
will  be  re-installed  correctly  during 
system  maintenance.  The  procedure 
described  for  performing  this 
modification  are  different  from  those 
that  appeared  in  the  original  issue  of  the 
service  bulletin:  the  location  of  the  squib 
connectors  is  corrected,  and  the 
installation  of  markers  on  the  main  deck 
fire  extinguishing  system  is  shown.  This 
revision  also  adds  one  airplane  to  the 
e^ectivity  of  the  service  bulletin. 

The  FAA  has  determined  that  the 
proposed  rule  must  be  revised  to  require 
the  accomplishment  of  the  modification 
as  outlined  in  the  revised  service 
bulletin,  since  it  is  these  procedures,  as 
specifically  changed,  which  will 
adequately  address  the  unsafe 
condition.  Additionally,  the  FAA  has 
determined  that  an  additional  airplane 
must  be  added  to  the  applicability  of  the 
rule  with  regard  to  the  modification  that 
would  be  required  by  proposed 
paragraph  (a),  since  that  airplane  is  also 
subject  to  the  unsafe  condition 
addressed  by  this  rulemaking  action. 

Since  these  changes  would  increase 
the  scope  of  the  AD.  the  comment  period 
has  been  reopened  to  provide  additional 
time  for  public  comment  on  the  revised 
proposal. 

There  are  approximately  102  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  18  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
For  16  of  these  airplanes,  it  is  estimated 
that  it  would  take  approximately  185 
manhours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  parts  cost  for  each  of  these 
airplanes  would  be  $11,263,  bringing  the 


total  cost  per  airplane  to  $21,438.  For  the 
remaining  two  airplanes  it  is  estimated 
that  it  would  take  37  manhours  to 
accomplish  the  proposed,  actions,  and 
that  the  average  labor  cost  would  be  $55 
per  manhour.  The  parts  cost  for  these 
airplanes  would  be  $4,092.  bringing  the 
total  cost  per  airplane  to  $6,127.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $355,262.  < 

If  any  operator  previously  has   ' 
accomplished  the  modification  of  the 
cargo  compartment  fire  extinguishing 
system  plumbing  and  wiring  in 
accordance  with  Boeing  Service  Bulletin 
747-26-2143.  original  issue,  dated 
December  20, 1990,  approximately  11 
additional  manhours  would  be  required 
to  accomplish  the  modification  in 
accordance  with  Revision  1  of  that 
service  bulletin,  as  now  would  be 
required  by  this  supplemental  action. 
The  average  labor  cost  would  be  $55  per 
manhour.  Based  on  these  figures,  the 
cost  impact  of  this  proposed  AD  for 
these  operators  would  entail  an 
additional  $605  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufflcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  dicussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  ' 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  fallows: 


PART  M-[AMEN0E01 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8),  1421  am)  1423, 
49  U.S.C.  106(g);  and  14  CFR  11.80. 

SS«.13    (Afiwndtd] 

2.  Section  36.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  91-NM-8S-AD. 

Applicability:  Model  747-400  series 
airplanes  up  to  and  including  line  position 
839,  certincated  in  any  category. 

Compliance:  Required  within  the  next  12 
months  after  the  effective  date  of  this  AD. 
unless  previously  aocomplished. 

To  preclude  crou  connection  of  cargo 
compartment  and  engine  fire  protection 
wiring  and  plumbing  during  maintenance, 
accomplish  the  following: 

(a)  For  airplanes  identified  in  Boeing 
Service  Bulletin  747-26-2143,  Revision  1, 
dated  August  15. 1991:  Modify  the  cargo 
compartment  fire  extinguishing  system 
plumbing  and  wiring  in  accordance  with  that 
service  bulletin. 

(b)  For  airplanes  identified  in  Boeing 
Service  Bulletin  747-26-2164.  dated  February 
14. 1981:  Modify  the  engine  fire  control 
module  in  accordance  with  that  service 
bulletin. 

(c)  For  airplanes  identified  in  Boeing 
Service  Bulletin  747^26-2166,  dated  March  26, 
1991:  Modify  the  cargo  compartment  smoke 
detection  system  wiring  in  accordance  with 
that  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

AU  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707,  ■ 
Seattle,  Washington  96124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton. 
Washington. 

Issued  in  Renton.  Washington,  on 
November  6, 1991. 
Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-28013  Filed  11-20-01:  6:45  am| 
aiLUNa  coot  mio-u-m 


14CFRPart3t 

(Docket  Na  t1-CE-t1-A0] 

AirworthirMM  Dlractivet;  SOCATA 
Group*  AEROSPATIALE  Moran* 
Saulnier  MSMO  SmIm  and  Rally*  235 
S*ri**  Alrplan** 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM), 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  SOCATA 
Croupe  AEROSPATIALE  Morane 
Saulnier  MSSgO  series  and  Rallye  235 
series  airplanes.  This  proposed  action 
would  require  repetitive  dye  penetrant 
inspections  of  the  nose  wheel  axle  for 
cracks,  replacement  of  the  nose  wheel 
axle  if  found  cracked,  and  replacement 
of  the  nose  wheel  axle  attaching  screws. 
Analysis  has  shown  that  cracks  could 
form  in  the  nose  wheel  axle  and  the 
nose  wheel  axle  attaching  screws  could 
fail  over  time.  The  actions  specified  in 
this  proposed  AD  are  intended  to 
prevent  loss  of  control  of  the  airplane 
caused  by  nose  gear  wheel  axle  fatigue 
failure. 

dates:  Comments  must  be  received  on 
or  before  January  25, 1992. 
ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  SOCATA  Croupe 
AEROSPATIALE,  Socata  Product 
Support,  Aeroport  Tarbes-Ossun- 
Lourdes.  B  P  93a  65009  Tarbes  Cedex, 
France;  Telephone  62.41.74.26;  Facsimile 
62.41.74.32;  or  the  Product  Support 
Manager,  U.S.  AEROSPATIALE.  2701 
Forum  Drive.  Grand  Prairie,  Texas 
75053;  Telephone  (214)  641-3614; 
Facsimile  (214)  641-3527.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-ai- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  04106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
for  nmrHEN  information  contact: 
Mr.  Raymond  A.  Stoer.  Program  Officer, 
Brussels  Aircraft  Certification  Office. 
FAA.  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-IOOO 
Brussels,  Belgium;  Telephone 
(322)513.38.30;  Faicsimile  (322)  230.68.99; 
or  Mr.  Mike  Dahl.  Project  O^icer.  Small 
Airplane  Directorate,  Airplane 
CertificaUon  Service.  FAA.  601  E.  12th 
Street.  Kansas  City,  Missouri  64106; 


Telephone  (816)  426-6632;  Facsimile 
(816)  426-2166. 

■UFPLEMCNTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabintyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-61-AD,  room 
1558,  601  E.  12th  Street  Kansas  City, 
Missouri  64106. 

Discussion 

The  Direction  Generale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France. 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  SOCATA 
Croupe  AEROSPATIALE  Morane 
Saulnier  MSe90  series  and  Rallye  235 
series  airplanes.  The  DGAC  advises  that 
cracks  could  form  in  the  nose  wheel 
axle  and  the  nose  wheel  axle  attaching 
screws  could  fail  over  time.  This 
situation  could  result  in  nose  wheel  axle 
failure,  which  could  cause  loss  of 
control  of  the  airplane.  The 
manufacturer.  SOCATA  Croupe 
AEROSPATL\LE.  has  issued  Service 
Bulletin  (SB)  No.  ISO,  dated  June  1961. 
which  specifies  procedures  for  dye 
penetrant  inspections  of  the  nose  gear 
wheel  axle  for  cracks,  and  replacement 
procedures  for  the  nose  gear  wheel  axle 
attaching  screws.  The  DGAC  classified 
this  service  bulletin  as  Imperative  and 
issued  DGAC  AD  91-163(a)  io  order  to 
assure  the  airworthiness  of  these 
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airplanes  in  France.  The  airplanes  are 
nnanufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  DCAC  has 
kept  the  FAA  totally  informed  of  the 
above  situation. 

The  FAA  has  examined  the  findings  of 
the  DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States.  Since 
this  condition  could  exist  or  develop  in 
other  SOCATA  Groupe 
AEROSPATIALE  Morane  Saulnier 
MS890  series  and  Rallye  235  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  repetitive 
dye  penetrant  inspections  of  the  nose 
wheel  axle  for  cracks,  replacement  of 
the  nose  wheel  axle  if  found  cracked, 
and  replacement  of  the  nose  wheel  axle 
attaching  screws.  The  actions  would  be 
accomplished  in  accordance  with  the 
instructions  in  SOCATA  Groupe 
AEROSPATIALE  SB  No.  150,  dated  June 
1991. 

It  is  estimated  that  72  airplanes  in  the 
U.S.  registry  would  be  affected  by  the 
proposed  AD.  that  it  would  take 
approximately  2  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $16  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,072. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  28. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
or  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"AOOAESSES". 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursurant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13—    [Amcfided] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

scx:ata  groupe  AEROSPAIIALE: 

Docket  No.  91-CE>-ei-AD. 

Applicability:  Morane  Saulnier  Models 
MS692A150.  MS8g2El50.  MS893A.  MS893E. 
MS894A,  and  MS894E  airplanes  (all  serial 
numbers):  and  Rallye  Models  23SC  and  23SE 
airplanes  (all  seridl  numbers),  certiHcated  in 
any  category. 

Compliance:  Required  initially  upon  the 
accumulation  of  500  hours  time-in-service 
(TIS)  or  within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  and  thereafter  as  indicated,  unless 
already  accomplished. 

To  prevent  nose  wheel  axle  fatigue  failure, 
accomplish  the  following: 

(a)  Dye  penetrant  inspect  the  nose  wheel 
axle  assembly  for  cracks  in  accordance  with 
the  instructions  in  DESCRIPTION:  (1)  Of 
SOCATA  Groupe  AEROSPATIALE  Service 
Bulletin  No.  150,  dated  June  1991. 

(1)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  nose  wheel  axle  assembly 
in  accordance  with  the  applicable 
maintenance  manual,  return  the  airplane  to 
service,  and  reinspect  at  intervals  not  to 
exceed  500  hours  TIS. 

(2)  If  no  crack  are  found,  return  the 
airplane  to  service  and  reinspect  at  intervals 
not  exceed  500  hours  TIS. 

(b)  At  every  4th  repetitive  inspection 
interval  (2,000  hours  TIS)  mandated  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD, 
replace  the  nose  wheel  axle  attaching  screws 
instead  of  reinstalling  the  existing  screws  as 
specified  in  the  instructions  and 
DESCRIPTION: 

(2)  Of  SOCATA  Groupe  AEROSPATIALE 
SB  No.  150.  dated  |une  1991. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety,  may 
be  approved  by  the  Manager.  Brussels 
Aircraft  Certification  Office,  FAA,  Europe, 
Africa,  and  Middle  East  Office,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 


request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Brussels  Aircraft  Certification 
Office. 

(e)  Copies  of  the  service  information  that  is 
applicable  to  this  AD  may  be  obtained  from 
SOCATA  Groupe  AEROSPATIALE.  Socata 
Product  Support.  Aeroport  Tarbes-Ossum- 
Lourdes.  B  P  930,  65009  Tarbes  Cedex, 
France,  or  may  he  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street. 
Kansas  City.  Missouri. 

Issued  in  Kansas  City,  Missouri,  on 
November  13, 1991. 
Barry  D.  Claments, 

Mamager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  91-28014  Filed  11-20-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I 
40  CFR  Part  81 

[AD-FRL-4032-7] 

Reclassifieatlon  of  Moderate  PM-10 
Nonattalnment  Areaa  to  Serious  Area* 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  Several  areas  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  Clean  Air  Act  (Act)  were  designated 
nonattalnment  for  PM-10  (particulate 
matter  nominally  10  microns  or  smaller 
in  diameter)  by  operation  of  law  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  All  of  these  areas 
were  also  initially  classified  as 
moderate  nonattalnment  areas  by 
operation  of  law  at  the  time  of 
designation  in  accordance  with  section 
188(a)  of  the  Act. 

Section  188(b)(1)  of  the  Act  requires 
the  Administrator  to  reclassify  any  area 
he  determines  cannot  practicably  attain 
the  PM-10  national  ambient  air  quality 
standards  (NAAQS)  by  the  appropriate 
attainment  date.  Section  188(b)(1)(A) 
requires  early  reclassification  of 
appropriate  areas  designated 
nonattalnment  for  PM-10  by  operation 
of  law.  Today,  EPA  is  proposing  to 
reclassify  14  of  the  initial  moderate  PM- 
10  nonattalnment  areas  as  serious  areas. 

The  EPA  is  also  soliciting  comments 
today  on  several  questions  that  are 
raised  by  section  188(f)  of  the  Act. 
Section  188(0  allows  the  Administrator 
to  waive  requirements  for  certain  areas 
where  he  determines  that  (1) 
anthropogenic  sources  of  PM-10  do  not 
contribute  significantly,  or  (2) 


nonanthropogenic  sources  contribute 
significantly  to  the  violation  of  the  PM- 
10  standard  in  the  area.  Those  questions 
are  raised  in  section  VI  of  this  notice. 
dates:  Written  comments  on  this  notice 
must  be  received  by  December  23. 1991 
at  the  address  below. 
ADDMESWS:  Written  comments  on  this 
action  should  be  addressed  to  Kenneth 
R.  Woodard,  Air  Quality  Management 
Division.  Mail  Drop  15.  O^ice  of  Air 
Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 

The  technical  reports  referenced  in 
today's  notice  can  be  found  in  Public 
Docket  No.  A-01-53.  The  docket  is 
located  at  the  U.S.  EPA  Air  Docket, 
room  M-1500,  Waterside  Mall,  LE-131. 
401  M  Street,  SW..  Washington.  DC 
20460.  The  docket  may  be  inspected 
from  8:30  a.m.  to  12  noon  and  from  1:30 
p.m.  to  3:30  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Woodard,  Air  Quality 
Management  Division,  Mail  Drop  15, 
Office  of  Air  Quality  Planning  and 
Standards.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711.  (919)  541- 
5697.  FTS  629-5697. 
SUPPUEMENTARY  INFORMATION: 

I.  Background 

On  the  date  of  enactment  of  the  Clean 
Air  Act  Amendments  of  1990  (November 
15. 1990),  PM-10  areas  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  Act  were  designated  nonattalnment 
by  operation  of  law  (see  generally.  42 
U.S.C.  section  7407(d)(4)(B)  of  the  Act], 
These  areas  included  all  former  Group  1 
areas  identified  in  52  FR  29383  (August 
7. 1987)  and  clarified  in  55  FR  45799 
(October  31. 1990).  and  any  other  areas 
violating  the  PM-10  standards  prior  to 
January  1, 1989  (many  of  these  areas 
were  identified  by  footnote  4  in  the 
October  31, 1990  Federal  Register 
notice).  A  Federal  Register  notice 
announcing  all  of  the  areas  designated 
nonattalnment  for  PM-10  at  enactment 
and  classified  as  moderate  was 
published  in  56  FR  11101  (March  15, 
1991).  A  follow-up  notice  correcting 
some  of  these  areas  was  published 
August  8, 1991  (56  FR  37654).  All  other 
areas  not  designated  nonattalnment  at 
enactment  were  designated 
unclasslfiable  [see  section 
l07(d)(4)(B)(iii)  of  the  Act]. 

Once  an  area  is  designated 
nonattalnment,  section  188  of  the  Act  [42 
U.S.C.  section  7513]  outlines  the  process 
for  classification  of  the  area  and 


establishes  the  area's  attainment  date. 
In  accordance  with  section  186(a).  at  the 
time  of  designation,  all  PM-10 
nonattainment  areas  are  initially 
classified  as  moderate  by  operation  of 
law. 

A  moderate  area  can  subsequently  be 
reclassified  as  serious  either  before  the 
applicable  moderate  area  attainment 
date  if  at  any  time  EPA  determines  the 
area  cannot  "practicably"  attain  the 
PM-10  NAAQS  by  this  attainment  date, 
or  following  the  passage  of  the 
applicable  moderate  area  attainment 
date  if  EPA  determines  the  area  has 
failed  to  attain  [see  section  188(b]].' 

In  accordance  with  section 
188(b)(1)(A).  EPA  must  now  propose  to 
reclassify  those  areas  which  were 
designated  nonattainment  on  the  date  of 
enactment  by  operation  of  law,  where 
EPA  determines  that  the  area  cannot 
"practicably"  attain  the  NAAQS  by 
December  31, 1994.  The  EPA  also  has 
discretionary  authority  under  section 
lB8(b)(l)  to  reclassify  any  of  these  areas 
as  serious  after  December  31. 1991  (e.q.. 
after  reviewing  the  State's  PM-10  SIP),  if 
EPA  determines  they  cannot  practicably 
attain  the  PM-10  NAAQS  by  December 
el.  1994.  The  EPA  may  exercise  this 
discretion  where,  for  example.  EPA  may 
exercise  this  discretion  where,  for 
example.  EPA  originally  believed  an 
area  could  attain  the  standards  by 
December  31, 1994,  but  later  determines 
that  it  cannot  attain  by  that  date.  For 
example.  EPA  may  find  that  an  area 
carmot  practicably  attain  by  December 
31. 1994,  after  reviewing  the  November 
15. 1991  SIP  submittal  for  an  area  or 


■  Under  the  plain  meaning  of  the  terms  of  eection 
188(b)(1).  EPA  hat  general  discretion  (o  reclaisify  at 
any  time  iMfore  the  applicable  attainment  date  any 
area  EPA  determines  cannot  practicably  attain  ihe 
itandardi  by  *uch  date.  Accordingly,  tection 
18B(b)(1)  ia  a  general  expreeslon  of  delegated 
rulemaking  authority.  In  addition,  subparagraph* 
(A)  and  (B)  of  section  188(b)(1)  mandate  that  EPA 
reclassify  at  specified  timeframes  (i.e..  by  December 
31, 19B1  for  the  initial  PM-10  nonattainment  areas, 
and  within  18  months  after  the  State 
Implementation  Plan  (SIP)  submittal  due  dale  for 
later-designated  PM-10  nonattainment  areas)  any 
areas  it  determines  appropriate  for  reclasairication 
at  those  date*.  These  subparagraphs  do  not  restrict 
the  general  authority  but  simply  specify  that,  at  a 
minimum,  it  mual  be  exerciaed  at  certain  time*.  Ttii* 
interpretation  furthers  the  overarching  purpose  of 
the  atatute  in  thai  reclaasification  would  expedite 
the  application  of  additional  control  measures  In  the 
situation  where  EPA  finds,  after  the  mandated 
reclassirication  rulemaking  and  t>efore  the 
applicable  attainment  date,  that  an  area  cannot 
practicably  attain  the  standards.  This,  in  tum, 
would  expedite  ultimate  attainment  of  the  PM-10 
atandards.  In  summary,  EPA  believes  it  is  a 
reasonable  interpretation  and  consistent  with  the 
plain  language  of  the  statute  to  construe  section 
188(b)(l|  such  that  it  authorizes  EPA  to  reclassify  tn 
area,  as  appropriate,  at  any  time  l>efore  the 
applicable  attainment  date  and  mandates  that  at  a 
minimum.  EPA  make  this  inquiry  at  specifled  time*. 


upon  the  failure  of  a  State  to  submit  a 
SIP  for  an  area. 

For  areas  designated  nonattainment 
and  classified  as  moderate  subsequent 
to  the  date  of  enactment,  EPA  must 
reclassify  appropriate  areas  as  serious 
within  18  months  of  the  required 
submittal  date  for  the  moderate  area  SIP 
[see  section  188(b)(l)(B)j.  Taken 
together  with  he  statutory  requirement 
that  these  SIP's  be  submitted  18  months 
after  being  designated  nonattainment 
the  statute  thus  requires  that  EPA 
reclassify  appropriate  moderate  areas 
as  serious  within  3  years  of  the 
nonattainment  designation. 

Finally,  in  those  cases  where  EPA 
determines  that  an  area  has  failed  to 
attain  the  NAAQS  by  the  applicable 
attainment  date,  the  area  is  reclassified 
as  serious  by  operation  of  law  (see 
section  188(b)|.  The  EPA  must  publish  a 
notice  in  the  federal  Register  of  such 
determinations  and  consequent 
reclassifications  within  6  months 
following  the  applicable  attainment 
date. 

11.  Determining  an  Area  Cannot 
Practicably  Attain 

Generally.  EPA  will  rely  on 
information  such  as  the  control  strategy, 
the  compliance  schedule,  and 
attainment  demonstration  submitted  by 
the  State  in  the  SIP  for  a  moderate  PM- 
10  nonattainment  area  to  determine 
whether  it  is  practicable  to  attain  the 
NAAQS  in  that  area  by  the  applicable 
attainment  date.  The  SIP  revisions  are 
due  November  15, 1991,  for  the  initial 
moderate  PM-10  nonattainment  areas 
designated  by'operation  of  law.  The  SIP 
must  include  a  control  strategy  that 
requires  the  use  of  reasonably  available 
control  measures  (RACM),  including 
reasonably  available  control  technology 
(RACT)  [see  sections  189(a)(1)(c)  and 
172(c)(l)j.  The  State  must  also 
demonstrate  that  the  SIP  provides  for 
timely  implementation  of  RACM  and 
RACT  and  attainment  of  the  NAAQS, 
The  RACM/RACT  must  be  implemented 
in  the  initial  PM-10  nonattainment  areas 
by  December  10. 1993,  and  the  areas 
must  attain  the  standards  by  December 
31. 1994  [see  sections  188(c)(1)  and 
189(a)(l)(C)]. 

There  are  at  least  three  reasons  why 
an  area  may  not  practicably  attain  the 
standards  by  the  applicable  attainment 
date.  First,  implementation  of  RACM/ 
RACT  may  not  create  sufficient 
emission  reductions  to  bring  the  area 
into  attainment.  Second, 
nonanthropogenic  sources  which  cannot 
reasonably  be  controlled  may  contribute 
significantly  to  the  violation  of  the  PM- 
10  NAAQS  in  the  area  [see  section 
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188(f)]-  Third,  the  area  may  be 

significantly  impacted  by  PM-10 
enuMioos  emanating  from  outside  the 
United  States.  In  such  a  caw.  the  State 
may  qualiiy  for  treatment  under  section 
179B  of  the  Act 

If  the  SIP  demonstrates  that  an  area 
cannot  practicably  attain  the  standards 
because  RACM/RACT  do  not  achieve 
sufilcient  emission  reductions  in  a 
timely  manner,  then  EPA  tirill  propose  to 
reclassify  the  area  as  a  serious  area. 
The  EPA  has  construed  RACM. 
including  RACT.  to  be  those  emission 
reduction  methods  that  are 
technologically  and  economically 
feasible  for  application  to  existing  PM- 
10  sources  in  the  nonattainment  area  in 
light  of  the  attainment  needs  of  that 
area.  The  burden  is  on  the  State  to 
demonstrate  that  an  available  control 
method  for  an  existing  source  is 
infeasible  or  otherwise  unreasonable 
and,  therefore,  would  not  constitute 
RACM  (or  RACT).«  Therefore,  the  SIP 
should  require  implemerrtation  of  all 
available  emission  reduction  methods 
that  have  not  been  demonstrated  to  be 
unreasonable.  The  State  will  have 
shown  that  an  initial  PM-10 
nonattainment  area  cannot  practicably 
attain  the  NAAQS  by  the  applicable 
attainment  date  if  it  demonstrates  that  a 
SIP  requiring  implementation  of  all 
RACM  (including  RACT)  by  December 
10, 1993.  will  not  achieve  sufficient 
emission  reductions  to  attain  the 
standards  by  December  31. 1994.  In  this 
case,  it  may  be  appropriate  for  the  State 
to  modify  the  SIP  to  be  submitted  in 
November  1991  to  reconcile  differences 
between  RACT  and  requirements  for 
best  available  control  technology 
(BAcrj  in  serious  areas,  as  discussed 
below  in  section  IV. 

If  the  SIP  demonstrates  that  R.ACM/ 
RACT  would  attain  the  standards  if  it 
were  not  for  a  significant  contribution 
from  nonanthropogenic  sources  or  PM/ 
10  emissions  emanating  from  outside  the 
United  States,  then  special  provisions  of 
the  Act  apply.  Section  188(f)  allows  the 
Administrator  to  waive  some 
requirements  for  certain  areas  impacted 
by  nonanthropogenic  sources,  and 
section  179B  allows  EPA  to  approve 
SIFs  and  not  reclassify  areas  that 
cannot  attain  the  standards  because  of 
emissions  emanating  from  outside  the 
United  States.  The  EPA's  policies  for 
i.mplementing  these  provisions  of  the 
Act  are  discussed  in  section  VI  and  Vn 
of  this  notice. 


*  Sec  "PM-10  Moderate  Area  SIP  Guidance:  Final 
Staff  Wori  Product."  a  memorandum  Erom  John 
Calcajni.  Director.  Air  Quality  Management 
Dhruion.  to  Regianal  Air  Oiviaioa  Directorm.  AfBil  2. 
1991.  pp.a-8. 


Reclassification  of  an  area  as  serious 
does  not  obviate  the  legal  requirement 
to  submit  a  moderate  area  SIP."  Also,  a 
State  should  be  penalized  if  the 
attainment  date  for  a  moderate  area  is 
missed  because  the  State  fails  to  adopt 
and  implement  control  measures  as 
expeditiously  as  practicable.  Therefore, 
if  any  State  fails  to  submit  a  SIP  by 
November  15. 1991.  for  an  initial 
moderate  PM-10  nonattainment  area, 
including  the  areas  EPA  proposes  to 
reclassify  today,  EPA  plans  to 
inunediately  notify  the  Governor  of  its 
intent  to  impose  sanctions  under 
sections  110(m]  and  179  of  the  Act  or 
adopt  a  Federal  implementation  plan 
(FTP)  under  section  110(c)  of  the  Act 
Once  imposed,  the  sanctions  will  not  be 
removed  until  the  State  has  satisfied  all 
the  applicable  planning  requirements. 
Further,  EPA  may  reclassify  moderate 
areas  for  which  a  SIP  has  not  been 
submitted  whenever  it  becomes 
apparent,  perhaps  because  of  the  delay 
in  submitting  a  SIP,  that  the  area  cannot 
practicably  attain  the  standards  by  the 
end  of  1994. 

in.  Proposed  Action 

Since  EPA  must  propose  to  reclassify 
the  appropriate  initial  PM-10 
nonattainment  areas  before  the 
moderate  area  SIFs  are  required  to  be 
submitted,  it  is  necessary  to  rely  on 
information  other  than  the  SIP's  to  judge 
whether  or  not  it  is  practicable  for  each 
of  the  initial  areas  to  attain  by 
December  31, 1994.  The  EPA  has 
proposed  to  reclassify  appropriate  areas 
based  on  existing  air  qualify  data  for 
these  areas.  These  objective  criteria  are 
rebuttable  indicators  of  an  area's  ability, 
or  inability,  to  attain  the  PM-10 
standards  by  December  31, 1994. 
Therefore,  today's  proposal  is  without 
the  benefit  of  an  actual  SIP  revision 
demonstrating,  or  not  demonstrating, 
attainment.  However,  given  the 
statutory  deadline  set  out  in  section 


*  Moderate  nonattainment  area*  "shall  submit" 
an  implementation  plan  which  inr.ludrs.  among 
other  things,  the  reqinrefnenta  set  out  in  saclion 
189(8)  |e.g..  RACM).  if  subsequenily  recUssified  as 
serious,  an  area  moat  submit  a  SIP  revision  which 
inchides,  among  other  things,  the  requirements  set 
out  in  sectioo  18e(b)  {e^..  best  available  control 
measures  (BACM)|.  in  spelliag  out  the  serious  area 
plan  requirements,  the  statute  exphally  provides 
that  iImIm  rwiuirenients  are  "iijn  addition  to  the 
proviakiM  M^aittad  to  Beet  the  requiremenU  .  .  . 
relating  to  Moderate  Areas  ..."  |see  section 
189(bHl  Jl  Thus,  redassirication  as  sehous  gives 
rise  to  a  legal  obligation  to  submit  the  applicable 
serious  area  iaipiemenlation  plan  requirements. 
Further,  aa  expliciliy  stated,  the  obligation  to  submit 
serious  area  plan  requirements  is  in  addition  to  and 
does  not  obviate  the  legal  obligation  to  submit 
moderate  area  SIP  requirements  consistent  with  the 
applicable  statutory  deadlines  (see  discussion  later 
in  this  notice  about  reconciling  RACM  aitd  BACM 
requirementa  for  areaa  nclaasiiied  •■  aertoasjl 


186(b)(1)(A).  EPA  must  propose  this 
action  before  the  SIP  revisions  for  the 
areas  subject  to  reclassification  are  due. 
The  specified  timeframe  for  final  action 
on  this  rulemaking  and  the  timeframe 
specified  for  an  analogous  rulemaking 
for  areas  subsequently  redesignated 
nonattainment  for  PM-10,  suggests  that 
Congress  envisioned  that  in  ultimately 
determining  which  areas  cannot 
practicably  attain  the  PM-10  standards 
by  the  applicable  attainment  date  and 
are  appropriate  for  reclassification,  EPA 
would  also  rely  on  the  SIP  revisions 
submitted  for  these  areas.  Thus,  while 
EPA  believes  the  indicators  for 
assessing  an  area's  ability,  or  inabiUty, 
to  attain  are  reasonable,  they  are 
rebuttable  on  a  case-by-case  basis. 
Further,  it  is  difficult  to  generalize  for 
PM-10,  given  widely  disparate  sources 
of  PM-10  emissions,  the  availabihfy  and 
feasibility  of  control  measures,  etc. 
Accordingly,  during  the  comment  period 
on  this  notice,  States  submitting  timely 
SIP  revisions  demonstrating  that  an  area 
identified  in  today's  notice  can 
practicably  attain  the  standards  by  the 
applicable  attainment  date  will  not  be 
reclassified  in  EPA's  final  action  on  this 
rulemaking  despite  the  fact  that  an  area 
meets  the  objective  criteria  identified  by 
EPA.  Conversely,  if  EPA  receives  a  SIP 
revision  for  an  area  not  identified  in 
today's  notice  indicating  that  the  area 
cannot  practicably  attain  the  standards 
by  December  31, 1994,  then  EPA  will 
propose  to  reclassify  the  area,  as 
explained  earlier  in  this  notice. 

The  EPA  based  its  judgment  on 
consideration  of  the  precedents  set  by 
the  statute  for  ozone  and  carbon 
monoxide  (CO)  nonattainment  areas 
and  the  magnitude  of  PM-10 
concentrations  experienced  in  the  areas 
during  the  3  most  recent  calendar  years. 

First,  Congress  specified  in  section  181 
of  the  Act  that  areas  with  design  values 
for  ozone  that  are  approximately  33 
percent  or  more  above  the  NAAQS 
should  be  classified  as  serious,  severe, 
or  extreme  nonattainment  areas,  while 
specifying  that  areas  with  design  values 
for  CO  in  excess  of  approximately  83 
percent  or  more  above  the  NAAQS 
should  be  classified  as  serious. 

Several  considerations  led  EPA  to 
select  an  intermediate  criterion  of 
design  values  58  percent  or  more  above 
the  PM-10  NAAQS  for  reclassifications 
as  serious  areas.  First,  although  PM-10 
nonattainment  is  generally  caused  by 
numerous  and  diverse  categories  of 
emission  sources,  neither  the  number  of 
sources  nor  the  variefy  of  categories  is 
as  great  as  in  the  case  of  ozone. 
Consequently.  EPA  believes  thai  air 
quality  concentrations  can  more  readily 
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be  reduced  in  most  instances  for  PM-10 
moderate  nonattainment  areas  than  for 
ozone.  It  follows  that  the  design  value 
for  reclassification  of  PM-10 
nonattainment  areas  from  moderate  to 
serious  should  be  higher  than  the  ozone 
analogy.  Second,  although  the  nature 
and  number  of  sources  are  less  complex 
for  (^<-10  than  for  ozone.  PM-10 
sources  are  markedly  more  diverse  than 
in  the  case  of  most  CO  nonattainment 
situations,  wherein  violations  can  be 
attributed  predominantly  to  mobile 
sources.  Accordingly,  PM-10  moderate 
area  emission  reductions  may  not  be  as 
readily  achieved  as  those  for  CO  and. 
therefore,  a  PM-10  design  value  lower 
than  the  CO  analogy  is  appropriate. 
These  considerations  have  thus  led  EPA 
to  select  a  design  value  of  58  percent 
above  the  PM-10  NAAQS— a  value  that 
falls  directly  between  those  represented 
in  the  criteria  adopted  by  Congress  for 
ozone  and  CO — as  one  basis  for 
proposing  to  reclassify  areas  as  serious. 

Next  O'A  believes  that  multiple, 
expected  exceedances  of  the  standard 
are  appropriate  indicators  of  persistent 
air  quality  problems  that  RACM/RACT 
may  not  be  adequate  to  correct. 
Ambient  PM-10  data  for  the  three  most 
recent  calendar  years  (1988-1990)  in  the 
Atmospheric  Information  Retrieval 
System  (AIRS)  revealed  only  a  small 
group  of  the  70  initial  nonattainment 
areas  that  still  measured  PM-10 
concentrations  far  above  the  24-hour 
NAAQS  and  could  be  expected  to 
exceed  the  standard  several  times  each 
year.  Areas  where  the  average  number 
of  expected  exceedances  over  3  yeacs  to 
6  or  more  per  year  have  at  least  3 
measured  exceedances  over  that  same 
period.  Therefore,  EPA  concluded  that 
an  expected  exceedance  rate  greater 
than  or  equal  to  6  per  year  would 
adequately  distinguish  between  areas 
with  persistent  air  quality  problems  and 
those  with  more  transitory  violations.  It 
should  be  noted,  however,  that  the 
expected  exceedance  rate  is  not  very 
sensitive,  i.e.,  changing  this  value  up  or 
down  slightly  does  not  significantly 


affect  the  areas  that  would  be  classified 
serious. 

The  AIRS  data  were  analyzed  to 
determine  the  PM-10  design 
concentrations  for  the  areas  with  high 
values  during  the  1988-1990  calendar 
years.  The  look-up  table  procedure 
explained  in  section  6.3.1  of  the  "PM-10 
SIP  Development  Guideline,"  EPA-450/ 
2-86-001,  ]une  1987,  was  followed.  The 
average  number  of  expected 
exceedances  of  the  24-hour  standard  for 
a  year  is  explained  in  40  CFR  50, 
Appendix  K,  section  3. 

'The  EPA's  analysis  identified  14  areas 
with  design  concentrations  58  percent  or 
more  above  the  standard  [>  237 
micrograms  per  cubic  meter  (/ig/m*)] 
and  with  6  or  more  expected 
exceedances  of  the  24-hour  standard  per 
year.  The  14  areas  which  meet  the  above 
criteria  are  listed  in  Table  1  along  with 
the  design  concentrations  and  numbers 
of  expected  exceedances.* 

Additional  considerations  also  led 
EPA  to  conclude  that  the  above  criteria 
are  reasonable.  First  in  several  cases 
brought  to  EPA's  attention.  States 
attempting  to  develop  control  strategies 
using  RACM/RACT  for  these  areas  had 
concluded  that  it  was  not  practicable  to 
attain  the  24-hour  standard  by 
December  31, 1994.  Second,  the  annual 
mean  PM-10  concentrations  for  1988- 
1990  exceeded  the  annual  NAAQS  (50 
fig/m*)  in  10  of  the  14  areas.*  In  several 
areas,  the  annual  mean  was  20  to  80 
percent  over  the  annual  NAAQS.  A  high 
annual  concentration  is  another 
indicator  that  an  area  experiences 
persistendy  high  PM-10  levels  rather 
than  occasional  brief  exceedances. 

Because  EPA  intends  to  base  its  final 
determinations  on  whether  areas  should 
be  reclassified  on  its  review  of  the  SIFs 
due  November  15, 1991,  this  proposal  is 
limited  to  those  areas  that  appear  most 
likely,  on  the  basis  of  ambient  air 
quality  information,  to  have  difficulty 
attaining  the  PM-10  NAAQS  by 
December  31. 1994.  Therefore.  EPA  is 
proposing  to  reclassify  the  areas  listed 
in  Table  1  as  serious,  with  the  caveats 


discussed  below.  The  EPA  believes  the 
criteria  used  to  identify  the  areas  in 
Table  1  area  reasonable  to  use  in 
meeting  its  obligation  under  section 
188(b)(1)(A).  However,  the  criteria  are 
being  used  as  surrogates  for  area- 
specific  information  that  will  eventually 
be  provided  in  the  SIP's.  States  can 
rebut  EPA's  presumption  that  any  of  the 
areas  proposed  for  reclassification 
cannot  practicably  attain  the  standards 
by  the  attainment  date  by  submitting  a 
SIP  that  provides  for  attainment  by  the 
end  of  1994.  In  such  cases,  EPA  will  not 
take  final  action  to  reclassify  the  areas. 
The  EPA  requests  comments  on  the 
choice  of  criteria  used  to  identify  the 
areas  that  it  proposes  to  reclassify. 

i4reos  EPA  Does  Not  Expect  to 
Reclassify 

Based  on  preliminary  information 
described  in  more  detail  below,  at  this 
time,  EPA  does  not  expect  to  reclassify 
the  four  areas  discussed  below  from 
Table  1  as  serious  even  though  they 
meet  the  above  criteria.  However,  in 
today's  notice,  EPA  is  proposing  to 
reclassify  these  areas,  in  the  event  that 
EPA  does  not  receive  a  SIP  revision  for 
these  areas  by  the  time  EPA  takes  final 
action  on  this  notice  which 
substantiates  this  preliminary 
information.  Similarly,  if  EPA  receives  a 
SIP  revision  for  these  areas  by  the  time 
EPA  takes  final  action  on  this  notice 
which  indicates  that  the  area  cannot 
practicably  attain  the  PM-10  standards 
by  December  31. 1994,  EPA  is  proposing 
today  to  reclassify  these  areas  in  the 
final  rulemaking  action  on  this  notice. 

Oglesby,  Illinois— The  EPA  does  not 
anticipate  reclassifying  the  Oglesby 
nonattainment  area.  The  area  is 
impacted  primarily  by  a  single  source  of 
PM-10,  a  cement  manufacturing  plant. 
The  State  has  submitted  a  dispersion 
modeling  demonstration  that  tentatively 
shows  emissions  from  the  facility  can  be 
controlled  with  RACT  to  a  level  that  will 
prevent  future  violations  of  the  24-hour 
NAAQS.« 


*  The  design  values  derived  (or  this  report  were 
iMsed  on  all  data  produced  in  ISSS-ISSO.  The 
number  of  observations  used  in  the  look-up  table 
procedure  is  the  combined  number  of  observations 
produced  in  1888.  lOBS.  and  1960.  No  adjustments 
were  made  for  periods  with  missing  data  or 
differences  in  sampling  frequency.  The  design 


concentrations  currently  being  used  for  SIP 
development  were  generally  derived  from 
monitoring  data  collected  in  earlier  years  (i.e..  1988 
or  1987)  and.  therefore,  may  differ  from  those  listed 
In  Table  1. 

*  The  annual  mean  concentrations  In  Table  1  are 
based  only  on  years  with  complete  ambient  data 


sets.  A  data  set  requires  at  least  12  sample  days  per 
quarter  year  to  be  complete.  As  noted  in  the  table, 
many  of  the  areas  had  1  or  more  years  of 
incomplete  dats. 

*  Proposed  PM-10  emission  limits  for  the  Portland 
Cement  Manufacturing  Plant  and  associated  quarry 
operations  in  LaSalle  County.  Illinois.  February 
1991. 
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Table  1.— ^AREAS  Wtth  High  PM-10  Design  Concentrations  and  Expected  Excceoances 


EPA 


AfiM  ol  concern* 


24-tKur 

dmnn 


Expected 
excae- 


Annuei 


Source* 


m 

V 

VIH 

vm 

tx 

IX 
IX 
IX 

tx 

IX 
IX 
IX 
X 
X 


Liberty.  Uncom,  Port  Vue,  end  Gleeeport  Borough*  end  Vie  City  o(  Cleirlon.  PA.. 

Ogleaby.  B. 

Uiby.  MT : 

UWl  Co,  UT 

Spw.  AZ 

AZ 


Sen  Joequn  VaL.  CA 

Omm  Valley.  CA 

Soutfi  Coeet  Air  Besia  CA 

CoeOieteVtf..  CA. 
knperM  Val..  CA-_ 

Le*v*ge*,NV 

KlHMlh  Faa*.  OR.. 
Sjpokaiw.  WA 


247 
911 
23S 
241 
3S3 
244 
aB7 
1M1 
2S2 
712 
076 

aas 

729 
414 


11.0 
1^2 

11J 
1i7 
68.0 
10.7 
24.1 
17.4 
2S.5 
11.6 

a* 

96J 

7.4 


47 
55 

61  # 

53# 

# 

# 
7»# 
33# 
84 
90# 
78# 
68# 
61 
47# 


PoM. 

PoinC 

FD.  RWC.  PB. 

Point 

PomtFD 

■rnemenorWv  ru 

FD,  eecomlvy  PM.  PB. 

FO 

Seoondery  PM.  FD. 

FD 

,  IrHBrTiaDOnBI,  rtS. 

FD 

FD.  RWC,  PB. 
FD,  Pa  HWC. 


FD~  Fugitive  dust 
PBsPrescribed  burning 
RWC'ResKJenbeJ  wood  combustion 
imemelioneHntemetionl  transport  of  PM-10 
PoeN-Oomment  povn  aouroe  impact 
*The  liM  tegei  deecriptDrw  ot  the 
8.  1901). 

#  =  One  or  more  yeers  o<  incomplele  deta  are  avaitat>(e  that  were  not  used  in  calculating  the  annual  mean. 


areas  were  puMstMd  in  56  FR  11101.  March  15.  1«1,  and  oonactiona  were  puMahad  in  56  FR  37864  (AuguM 


Utah  County,  Utah— The  EPA  does 
not  anticipate  reclassifying  the  Utah 
County  nonattainment  area  because  the 
State  has  demonstrated  that  the 
standards  can  be  attained  by  December 
31. 1994.  The  State  has  adopted 
regulations  requiring  RACM  for  area 
sources  and  RACT  for  point  sources  in 
the  area.  The  control  measures  are 
scheduled  to  be  implemented  by 
December  la  1993.^ 

Nogales,  Arizona — ^The  EPA  does  not 
anticipate  reclassifying  the  Nogales 
nonattainment  area  based  on  the  results 
of  a  preliminary  study  prepared  by  the 
Arizona  Department  of  Environmental 
Quality  in  September  1990.  The  report 
indicates  that  most  of  the  PM-10 
emissions  in  the  area  emanate  from 
Nogales,  Sonora.  Mexico.  The  area 
emission  inventory  indicates  that  94 
percent  of  the  PM-10  emissions 
originate  in  Mexico.  An  intensive 
monitoring  study,  including  time-lapse 
photography  of  air  flow  at  the  border 
conducted  in  1989.  indicated  that  PM-10 
concentrations  in  Nogales.  Arizona, 
were  primarily  attributable  to  sources  in 
Nogales.  Sonora.  Therefore,  the  report 
indicates  the  State  may  be  able  to 
demonstrate  in  the  SIP  due  November  15 
that,  with  the  application  of  RACM, 
Nogales.  Arizona,  could  attain  the 
standards  by  December  31. 1994,  but  for 


PM-10  emissions  emanating  from 
Nogales,  Sonora.* 

Imperial  Valley.  California— The  EPA 
does  not  anticipate  reclassifying  the 
Imperial  Valley  nonattaiimient  area 
based  on  the  results  of  an  EPA  study 
conducted  in  1989.  The  study  indicated 
that  international  transport  of  PM-10 
from  Mexicali  in  Mexico  significantly 
impacted  monitoring  sites  in  Calexico. 
El  Centro,  and  Brawley,  California.  The 
report  indicates  the  State  may  be  able  to 
demonstrate  in  the  SIP  due  November  15 
that,  with  the  application  or  RACM.  the 
Imperial  Valley  could  attain  the 
standards  by  December  31. 1994,  but  for 
PM-10  emissions  emanating  from 
Mexicali.* 

IV.  Serious  Area  SIP  Requirements 

Additional  Sip  revisions  are  required 
under  section  189(b)  for  the  initial 
nonattaiiunent  areas  that  are 
reclassifled  to  serious.  First,  regulations 
requiring  the  use  of  BACM,  including 
"the  application  of  best  available 
control  technology  to  existing  stationary 
sources"  [H.R.  Rep.  No.  490, 101st  Cong. 
2d  Sess.  267  (1990)]  must  be  adopted  and 
submitted  to  EPA  within  18  months  after 
the  area  is  reclassified  to  serious 
[section  189(b)(2)].  The  BACM  and 
BACT  requirements  must  be 
implemented  within  4  years  after  the 
area  is  reclassified  [section  189(b)(1)(B)]. 


Second,  the  State  must  submit  a  SIP 
revision  within  4  years  after 
reclassification  of  the  area  that  includes 
a  demonstration  that  the  plan  will  attain 
the  PM-10  NAAQS  by  December  31, 
2001  (see  sections  18S(c)(2), 
189(bKl){A)(i).  and  189(bK2)J.»»  Third, 
section  189(b)(3)  provitles  that  "for  any 
Serious  Area,  the  terms  "major  source' 
and  'major  stationary  source'  include 
any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits,  or  has  the  potential  to 
emit,  at  least  70  tons  per  year  of  PM-10." 
This  provision  requires,  among  other 
things,  smaller  new  and  modified 
sources  (those  with  the  potential  to  emit 
70  or  greater  rather  than  100  or  greater 
tons  per  year)  to  obtain  section  172(c)(5) 
construction  permits  which  include 
requirements  to  comply  with  lowest 
achievable  emission  rates  and  to  obtain 
emission  offsets  (see  sections  172(c)(5) 
and  173]. 

It  is  reasonable,  in  some 
circumstances,  for  States  preparing  SIFs 
for  moderate  areas  that  will  be 
reclassified  as  serious,  to  consider  the 
relationship  of  RACM  to  BACM  and 


'  Utah  State  Irapleniealation  Pian.  Sectioti  9 
Control  Strategy  and  Compliance  Schedule,  A.  Fine 
P«rtic«tla4e  Matter  (PM-ia)  MibBitlad  by  Governor 
NacBien  H. Deugeiter  to  lanoa  |.  Sdwrar.  Re^ooal 
Admiaistratar.  U.&  B>A  Regioa  Vm.  Denver, 
Colorado,  October  9. 1990. 


■  PreliioiMHT  invesbgation  of  tlie  Ca«iae*  and 
Extent  of  die  Nogalea.  Arizooa.  PM-IO  Problea. 
Arizona  Departmeni  o(  Environmental  Qoaiily, 
September  ISOa 

*  Rural  Fugitive  Dutt  Analysis:  Imperial  County, 
Califotnia.  Final  report  prepared  by  Mathtech.  lac 
under  EPA.  Contract  No  66-08-0094,  Work 
Assipiment  No.  29.  May  1990. 


■0  Alternatively,  the  State  must  demonstrate  that 
attainment  by  December  31.  2001.  is  impracticable 
and  that  the  plan  provides  for  attainment  by  the 
most  expeditious  alternative  date  practicable  (but 
no  more  than  S  years  after  the  serious  area 
attainment  date),  and  that  the  aectlon  lfle(e) 
requir«ments  for  receiving  an  exiension  of  the 
attainment  date  have  been  Mtisfied  (i.a_  the  pUa 
iodudea  the  most  stringaet  maaaore*  that  as« 
included  in  the  imilwnentalioB  ptan  ef  any  Slate  or 
are  achieved  in  practice  in  anjr  Stale  aad  oaa 
feasibly  be  iraplemantad  in  tha  araa)  {see  sectioo 
189  (b)(l)(A)(ii)J. 
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RACT  to  BACT  for  the  affected  sources. 
The  EPA  discussed  this  relationship  in  a 
recent  policy  memorandum  entitled 
"PM-10  Moderate  Area  SIP  Guidance: 
Final  Staff  Work  Product"  at  pages  14- 
16  (see  footnote  1).  The  EPA  anticipates 
that  BACM  for  area  sources,  if  required, 
will  be  additive  to  or  not  s'gnificantly 
incompatible  with  RACM  for  these 
sources.  Therefore,  the  moderate  area 
SIFs  for  the  areas  which  EPA  is 
proposing  to  reclassffy  shoirid  reflect  the 
application  of  RACM  to  appropriatB 
sources.  If  an  area  is  reclassified  in 
EPA's  final  action  oo  this  rulemaking, 
then  additional  requlations  which 
require  BACM  must  be  adopted  and 
submitted  within  18  months  and 
ia^>lemenled  within  4  years  after 
reclassification. 

Likewise,  in  the  case  of  fugitive  dust 
associated  with  stationary  sources,  EPA 
anticipates  that  the  implementation  of 
BACT  wiTl  net  be  significantly 
incompatible  with  the  implementation  of 
RACT.  Therefore.  EPA  expecU  that  the 
moderate  area  SIFs  for  the  areas 
identi'fied  in  today's  notice  will  reflect 
the  application  of  RACT  on  fugitive  dust 
associated  with  stationary  sources.  If  an 
area  is  reclassified  in  EPA's  final  action 
on  this  rulemaking,  then  additional 
regulations  reqviring  BACT  for  fugiti've 
dust  at  stationary  sources  must  be 
submitted  within  18  months  and 
implemented  within  4  years  after  the 
area  is  reclassified. 

In  contrast  to  BACT  for  stationary 
sources  of  fugitive  dust.  PM-10  emission 
control  technology  determined  to 
represent  BACT  for  processes  at 
stationary  sources  may  be  significantly 
incompatible  with  the  technology  that 
would  represent  RACT  for  the  sane 
sources.  Under  such  circumstances,  it 
would  be  unreasonable  and.  drerefore. 
would  not  constitute  RACT  to  install 
controls  to  meet  the  requirement  for 
RACT  by  December  10. 1993.  that  would 
subsequently  be  replaced  by  BACT 
within  2  years."  Accordingly,  EPA  does 
not  expect  the  SIP's  for  the  moderate 
areas  that  are  Anally  reclassified  as 
serious  to  reqm're  major  changes  to  the 
control  systems  for  specific  stack  and 
process  sources  where  the  State 
reasonably  demonstrates  that  such 
changes  will  be  significantly 
incompatible  with  the  application  of 


' '  Under  section  189(u],  moderate  areas 
designated  nonattainment  at  enactment  must 
implement  RACM  (including  RACT)  by  Decemtjet 
10, 1903.  Under  section  189(b).  areas  reclassified  aa 
serious  must  implement  BACM  (including  BACT 
within  4  years  after  recfassification.  If  EPA  lakes 
final  action  on  December  31, 1S91,  these  areaa  wtH 
be  required  tn  im^emenl  BACT  by  Deccmbrr  31. 
1905,  approxiraai^y  Z  years  aflar  the  December  lOt 
1993  implementation  deadline  for  RACT. 


BACT.  A  State's  demonstration  should 
include,  for  example,  showing  what  tke 
State  believes  RACT  and  BACT  are  for 
the  source  sad  why  they  are 
significaitfly  incompatible.  Rather, 
within  IftoMinths  after  the  final 
nileiaaking  action  to  reclassify  these 
a.'eas,  the  States  must  aubmit 
regulations  requiring  the  use  and 
implementation  of  BACT  within  4  years. 

V.  Final  AcHim 

In  addition  to  the  criteria  discussed  in 
this  notice.  EPA's  fmal  decision  to 
reclassify  the  areas  identified  in  today's 
notice  as  serious  areas  will  rely  on  the 
moderate  area  SIP.  due  November  15. 
1991,  and  on  comments  received  ia 
response  to  this  notice  of  proposed 
rulemaking.  The  final  decision  will  be 
based  primarily  on  the  SIP  attainment 
demonstration  showing  whether  or  not 
the  States  can  implement  sufilcient 
RACM/RACT  by  December  la  1993.  to 
bring  about  attainment  of  the  standards 
by  December  31, 1994.  Any  areas  that 
EPA  determines  carmot  practicably 
attain  wiQ  be  reclassified  except  for 
those  areas  that  could  attain  but  for  PM- 
10  emissions  emanating  from  outside  the 
United  States.  Areas  that  could  attain 
but  for  significant  contributions  of  PM- 
10  from  nonanthropogenic  sources  to 
FM-10  NAAQS  violations  in  the  area 
may  be  rcclassined  as  serious  areas. 
Subsequently,  the  attainment  date  or 
various  requirements  may  be  waived  for 
these  areas  if  EPA  determines  that 
anthropogenic  sources  do  not  contribute 
sigitificandy  to  violations  of  the  PM-10' 
NAAQS  [see  section  188(f)I 

The  EPA  will  also  review  the 
technical  information  submitted  with  the 
SIP's  for  the  four  areas  meeting  the  air 
quality  criteria  identified  by  EPA  but 
which  EPA  does  not  expect  to  reclassify. 
If  EPA  determines,  based  on  new 
information  contained  in  those  SIP's, 
that  any  of  these  areas  cannot 
practicably  attain  the  standards  by  the 
end  of  1994.  even  after  discounting 
emissions  emanating  from  outside  the 
United  States,  or  the  State  fails  to 
submit  an  adequate  demonstration 
substantiating  the  preliminary 
information  identified  earlier.  EPA  will 
take  final  action  on  this  rulemaking 
proposal  to  reclassify  such  areas  as 
serious. 

VI.  Waivers  for  Certain  Areas 

Some  of  the  areas  EPA  is  proposing  to 
reclassify  as  serious  have  very  arid 
climates  and  are  impacted  by 
nonanthropogenic  sources  of  PM-10  as 
well  as  anthropogenic  sources.  Section 
188Cf)  of  the  Act  authorizes  EPA  to  "on  a 
case-by-case  basis,  waive  any 
requirement  applicable  to  any  Serious 


Area  [under  subpart  4}  when  the 
Administrator  determines  that 
anthropogenic  sources  of  PM-10  do  not 
contribute  significantly  to  the  violatioa 
at  the  PM-10  standard  ia  the  area."  The 
legislative  history  suggests  that 
Congress  contemplated  a  narrrow 
definition  ai  what  nkay  qaalify  as 
"nonanthropogenic'*  and  wotdd  limit  if 
to  include  activities  where  the  human 
role  in  the  causation  of  the  pollution  is 
highly  attenuated  [see  generally.  H.R. 
Rep.  No.  490. 101st  Congress.  2d  Sess. 
265  (1990)].  As  one  example  of  a  type  of 
source  Congress  considered  to  be 
anthropogenic,  the  House  Report  states 
as  folhjws:  "The  term  "anthropogenic 
sources'  is  intended  to  include  activities 
that  are  anthropogenic  in  origin.  An 
example  of  such  soorces  is  the  dry  lake 
beds  at  Owens  and  Mono  Lakes  in 
Cahfomia,  which  give  rise  to  dust 
storms  ^t  are  a  result  of  the  diversion 
of  water  that  would  otherwise  flow  to 
such  lakes  and  should  be  considered 
anthropogenic  sources"  (H.R.  Rep.  No. 
490  at  265). 

The  EPA  will  rely  primarily  on 
information  in  the  SIFs  subroitted  in 
November  1991  to  determine  whether 
anthropogenci  sources  contribute 
significantly  to  violations  in  each  of  the 
above  areas.  The  emissions  inventories 
and  PM-10  filter  analyses  (Le.,  chemical 
mass  balance  analysis)  for  the  areas 
wiH  be  the  primary  sources  of 
information  relied  upon.  If  EPA 
determines  that  anthropogenic  sources 
do  not  contribute  significantly  in  a 
particular  area,  EPA  will  decide  whether 
any  or  all  requirements  for  BACM/ 
BACT  should  be  waived  for  the  area. 

Section  188(f)  also  grants  EPA  the 
authority  to  "waive  a  specific  date  for 
attainment  of  the  standard  when  the 
Administrator  determines  that 
nonanthropogsnic  sources  of  PM-10 
contribute  significantly  to  the  violation 
of  the  PM-10  standard  in  the  area.''  The 
legislative  history  suggests  that  "[t}he 
attainment  date  may  only  be  waived  for 
areas  that  have  fully  implemented  their 
plan  requirements"  (RR.  Rep.  No.  490  at 
265). 

Several  questions  must  be  answered 
before  EPA  can  establish  a  policy  for 
granting  the  waivers  authorized  under 
section  188(f).  For  example.  EPA  must 
determine: 

1.  What  sources  will  be  considered, 
"nonanthropogenic" 

2.  When  nonanthropogenic  sources 
contribute  "significantly"  to  violations 
in  an  area. 

3.  When  anthropogenic  sources  do 
not  contribute  significantly  to  violations 
in  an  area. 
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4.  What  requirements,  if  any, 
applicable  to  serious  areas  should  be 
waived. 

The  EPA  is  specifically  soliciting 
public  conunent  on  appropriate  answers 
to  these  questions.  The  EPA  will 
consider  any  comments  received  before 
the  close  of  the  comment  period  on 
today's  proposal  when  developing  its 
policy  for  implementing  the  waiver 
provision  authorized  under  section 
188{n- 

VII.  International  Border  Areas 

Section  818  of  the  1990  Clean  Act 
Amendments  adds  a  new  action  179B  to 
subpart  1  of  part  D  of  Title  I  of  the  Act. 
Section  179B  applies  to  areas  that  could 
attain  the  relevant  NAAQS  by  the 
attainment  date  but  for  emissions 
emanating  from  outside  the  United 
States.  For  PM-10  nonattainment  areas, 
section  179B  provides  that  EPA  can 
approve  the  moderate  area  SIP  if  the 
State  establishes  that  the  SIP  would  be 
adequate  to  attain  and  maintain  the 
PM-10  NAAQS  by  the  attainment  date 
but  for  emissions  &om  outside  the 
United  States,  and  that  the  area  is  not  to 
be  subject  to  the  provisions  of  section 
188(b)(2).  Section  188(b)(2)  provides  that 
any  moderate  PM-10  nonattainment 
area  that  is  not  in  attainment  after  the 
applicable  attainment  date  shall  be 
reclassified  by  operation  of  law  as  a 
serious  area.  Therefore,  Congress  does 
not  want  areas  that  could  attain  but  for 
emissions  emanating  from  outside  the 
United  States  to  be  automatically 
reclassified  as  serious  after  failing  to 
attain  by  the  applicable  date.  In  the 
same  spirit.  EPA  does  not  believe 
Congress  intended  for  areas  that  the 
States  demonstrate  could  attain  the 
standards  but  for  emissions  emanating 
from  outside  the  United  States  to  be 
reclassified  before  the  attainment  date 
under  section  188(b)(1).'* 


"  Af  noted,  lection  179B(d)  states  that  areas 
demonstrating  attainment  of  the  standards  but  for 
emissions  emanating  from  outside  the  United  States 
shall  not  be  subject  lo  section  18a(b)(2) 
(reclassification  for  failure  to  attain).  By  analogy  lo 
this  provision  and  applying  canons  of  statutory 
construction.  EPA  will  not  reclassify  before  the 
applicable  attainment  date  areas  which  can 
demonstrate  attainment  of  the  standards  but  for 
emissions  emanating  from  outside  the  United  States 
(see  serlion  iaa(b|(l)|.  First,  section  179B  evinces  a 
general  congressional  intent  not  to  penalize  areas 
where  emissions  emanating  from  outside  the 
country  are  the  bul-for  cause  of  the  PM-tO 
attainment  problems.  Further,  if  EPA  were  to 
reclassify  such  areas  before  the  applicable 
attainment  date.  EPA.  in  effect,  would  be  reading 
section  179B(d)  out  of  the  statute.  Specifically,  if 
EP.^  proceeded  to  reclassify  before  the  applicable 
attainment  date  those  areas  qualifying  for  treatment 
under  section  1798.  an  area  would  never  be  subject 
to  the  provision  in  section  179B(d)  which  prohibits 
EPA  from  reclassifying  such  areas  after  the 
applicable  attainment  date.  Canons  of  statutory 


Consequently,  EPA  does  not 
anticipate  reclassifying  Nogales, 
Arizona,  and  Imperial  Valley. 
California,  as  serious  areas  at  this  time 
based  on  preliminary  information 
submitted  by  the  States.  The  preliminary 
information  indicates  these  areas  could 
attain  the  NAAQS  but  for  emissions 
from  Mexico.  However,  if  the  technical 
information  submitted  with  the  SIP  in 
November  for  any  of  these  areas  does 
not  satisfactorily  confirm  the 
preliminary  analysis  relied  on  in  today's 
proposal,  EPA  will  proceed  to  reclassify 
that  area  as  a  serious  area  in  its  final 
action  on  this  rulemaking. 

Vni.  Request  for  Comments. 

The  EPA  requests  comments  on  all 
aspects  of  its  proposal  to  reclassify  the 
above  areas  as  serious  nonattainment 
areas.  For  example,  EPA  requests 
comments  on  its  choice  of  criteria  for 
identifying  areas  it  proposes  to 
reclassify  as  serious  including  technical 
information  to  substantiate  or  refute  its 
basis  for  today's  proposed  action.  The 
comment  period  which  closes  December 
23, 1991,  will  additionally  allow  EPA  to 
consider  the  SIP  revisions  required  to  be 
submitted  for  these  areas  by  November 
15, 1991.  The  EPA  is  also  investigating 
the  development  of  criteria  and  policy 
for  granting  waivers  for  certain  areas 
under  section  188(f).  Several  questions 
were  raised  in  section  VI  of  this  notice 
that  must  be  answered  in  developing  the 
waiver  policy.  Comments  are  requested 
on  those  questions  as  well  as  the  scope 
of  such  waivers. 

IX.  Other  Regulatory  Requirements 

A.  Executive  Orders 

Under  Executive  Order  12291,  EPA 
has  determined  that  this  proposed 
action  is  not  "major"  because 
reclassification  of  the  areas  would  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  would  not  cause  a 
major  increase  in  prices,  and  would  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign  enterprises.  This  proposal  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  as  required  by 
Executive  Order  (E.O.)  12291.  Any 
written  comments  from  OMB  and  any 
written  EPA  responses  to  those 
comments  are  included  in  the  docket. 
This  action  does  not  contain  any 


construction  counsel  againsi  interpreting  the  law 
such  that  language  is  rendered  mere  surplusage. 
Finally,  note  that  section  179B(d)  contains  a  clearly 
erroneous  reference  to  carbon  monoxide  instead  of 
PM-10.  and  that  this  section  contains  other  clear 
errors  (see.  e.g..  section  179B(c)  reference  to  section 
18e(b)(9).  which  does  not  exist). 


information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (U.S.C. 
3501  et  seq.).  A  Federalism  assessment 
under  E.O.  12612  is  not  required  for  this 
action  since  reclassiflcation  of  moderate 
areas  that  cannot  attain  the  NAAQS  by 
the  statutory  attainment  date  as  serious 
areas  is  mandated  by  section  188(b]  of 
the  Act. 

B.  Regulatory  Flexibility  Act 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709).  Because  reclassifications  under 
section  188(b)  constitute  a  refinement  of 
existing  designations,  such  actions  are 
also  not  expected  to  have  significant 
impacts  on  small  entities. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution.  Particulate  matter. 
Waivers,  International  border  areas. 

Authority:  Sections  188(b)  and  3(n(a)  of  the 
Clean  Air  Act  as  amended. 

Dated:  November  15, 1991. 
W'liliam  K.  Reilly, 
Administrator. 
[FR  Doc.  91-28064  Filed  11-20-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
by  Dr.  Carl  C.  Clark  of  the  Safety 
Systems  Company  to  amend  the  Head 
Injury  Criterion  limit  of  Standard  No. 
208,  Occupant  Crash  Protection.  The 
petitioner  sought  to  reduce  the  Head 
Injury  Criterion  limit  from  1000  to  750. 
After  careful  review,  NHTSA  has 
determined  that  the  petition  failed  to 
provide  sufficient  justification  to  change 
the  current  Head  Injury  Criterion  limit. 
The  petition  did  not  present  information 
calling  into  question  the  agency's  belief 
that  the  current  Head  Injury  Criterion 
limit  of  1000  is  the  most  appropriate  and 
practicable  level  for  minimizing  the  risk 
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of  head  injuries,  nor  did  it  present  any 
information  purporting  to  demonstrate 
that  the  requested  HIC  limit  of  750 
would  be  a  more  appropriate  and 
practicable  limit.  Without  this 
supporting  information,  the  petition's 
general  statement  that  a  lower  HIC  limit 
would  result  in  a  lower  risk  of  head 
injury  does  not  form  an  adequate  basis 
for  amending  a  safety  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanley  H.  Backailis,  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW..  Washington,  DC 
20590.  Telephone  (202)  366-4912. 
SUPPLEMENTARY  INFORMATUM: 

Gencfal  Infonnation 

This  notice  denies  a  petition  for 
rulemaking  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  208, 
Occupant  Crash  Protection  (49  CFR 
571.208)  from  Dr.  Carl  C.  Clark  of  the 
Safety  Systems  Company.  Standard  No. 
20a  specifies  performance  requirements^ 
based  in  part  on  forces  cuid 
accelerations  measured  in  test  crashes. 
for  occupant  restraint  systems  in  motor 
vehicles.  The  purpose  of  Standard  No. 
208  is  to  reduce  the  number  of  fataDties 
and  the  severity  of  injuries  in  motor 
vehicle  crashes. 

The  use  of  a  Head  Injury  Critecioa 
[HIC)  limit  of  lOOO  for  the  protection  of 
occupants  was  first  proposed  and 
adopted  by  the  agency  in  1972  (37  FR 
5507).  The  HIC  is  calculated  based  on 
readings  from  instrumented  test 
dummies  in  tests  that  simulate  real 
world  crashes.  The  agency  concluded, 
based  on  available  research,  that 
prohibiting  the  HIC  from  exceeding  1000 
would  prevent  or  reduce  injuries  in. 
actual  crashes. 

NHTSA  has  previously  addressed 
requests  to  raise  or  lower  the  HIC  limit 
(including  a  petition  from  Common 
Market  Automobile  Constructors  to 
increase  the  HIC  limit  to  1500;  50  FR 
14626,  April  25. 1985).  but  found  in  each 
case  that  the  HIC  limit  of  1000  is  an 
effective  and  practicable  means  of 
limiting  the  risk  of  head  injuries  in 
automobile  crashes,  based  on  existing 
technology,  and  meets  the  need  for 
motor  vehicle  safety. 

Clark  Petition 

On  April  29. 1991.  Dr.  Carl  C.  Clark 
petitioned  the  agency  to  reduce  the 
maximum  allowable  HIC  in  Standard 
No.  208  from  1000  to  750.  Dr.  Clark  did 
not  submit  any  technical  material;  his 
petition  ia  based  primarily  oa  the 
statement  that  the  lower  the  HIC  aa 
occupant  experiences  in  a  crash,  the 


lower  the  risk  of  head  injury.  The 
petition  further  adds  that  reducmg  the 
maximum  allowable  HIC  to  750  would 
reduce  the  societal  costs  of  motor 
vehicle  crashes  and  suggests  that  the 
automobile  marmfacturing  industry 
currently  can  provide  HIC  results  of  less 
than  750.  However,  it  does  not  present 
any  accident  or  biomechanical  data,  to 
suggest  that  the  current  HIC  level  of 
1000  exposes  persons  to  an 
unreasonable  risk  of  head  injuries  or 
any  factual  data  indicating  the  risks 
associated  with  a  750  HIC  limit.  The 
basis  of  the  petition  thus  suggests  that 
the  HIC  limit  should  be  reduced  to  750 
merely  because  this  figure  is  Lower  than 
the  current  level  of  1000,  and  is  thus 
directionally  correct. 

Although  the  agency  agrees  with  Dr. 
Clark's  general  assertion  that  a  lower 
HIC  limit  would  result  in  a  lower  risk  of 
head  injury,  this  result  aloae  does  not 
form  an  adequate  basis  for  amending 
Standard  No.  208.  NHTSA  promulgates 
Federal  Motor  Vehicle  Safety  Standards 
under  the  authority  granted  by  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1986  ("Safety  Act"  15 
U.S.C.  1381  et  seq.].  Among  other 
requirements,  the  Safety  Act  obliges 
NHTSA  to  promulgate  safety  standards 
that  are  "practicable'*  and  ''meet  the 
need  for  motor  vehicle  safety." 
Accordingly,  any  revision  to  the  HIC 
limit  would  require  NHTSA  to  conclude, 
on  the  basis  of  the  available  scientific 
and  biomechanical  information,  that  the 
current  lOOQ  HIC  limit  no  longer 
adequately  meets  the  need  for  motor 
vehicle  safety,  and  that  the  revised  level 
would  more  effectively  meet  the  need 
for  safety  and  could  practicably  be 
achieved  by  motor  vehicle 
manufacturers. 

Thus,  the  Safety  Act  requires  that 
NHTSA  have  more  than  a  belief  that  it 
is  "directionally  correct"  when 
proposing  to  amend  a  standard  which 
the  agency  previously  determined  was 
appropriate.  Because  the  petition  fails  to 
present  any  factual  data  concerning  the 
continuing  appropriateness  of  the  1000 
HIC  iimk,  does  not  present  any 
information  showing  the  greater 
effectiveness  of  a  750  HIC  limit,  and 
does  not  establish  the  alleged 
practicability  of  a  730  HIC  value,  the 
agency  concludes  that  the  selection  of 
750  does  not  meet  the  need  for  motor 
vehicle  safety  as  required  by  the  Act. 
This  is  especially  true  when  the 
available  data  indicate  that  the  main 
benefits,  in  terms  of  lowered  risk  of 
head  injury,  to  be  derived  from  reducing 
HIC  occiu-  when  the  HIC  is  reduced  bom 
levels  above  1000,  rather  than  from  1000 
to  soate  lower  figure. 


Despite  the  petition's  failure  to 
substantiate  its  claim  that  the  HIC  limit 
should  be  reduced,  the  agency  does 
agree  with  the  petition's  oadnlyins 
premise  that,  historically,  the  numbers 
and  levels  of  heed  injories  in  motor 
vehicle  crashes  have  been  high.  Those 
head  injtmes,  however,  were  incurred 
primarily  by  unrestrained  occupants. 
NHTSA  has  taken  action  to  reduce 
those  levels  of  head  injuries,  including 
issuing  standards  requiring  automatic 
occupant  protection  ia  passenger  cars 
and  light  trucks  and  aiding  the  States  in 
increasing  safety  belt  use.  The  agency's 
research  indicates  tfiat  this  action  wiD 
reduce  the  number  and  severity  erf  head 
injuries,  particularly  those  resulting  from 
frontal  impacts. 

Conclusion 

Any  revision  of  the  HIC  limit  should 
be  based  on  solid  scientific  evidence 
and  sound  biomechanical  research  data 
demonstrating  that  a  Lower  Liniit  would 
be  more  effective.  Further,  the  proposed 
reduction  nnist  be  shown  to  be 
practicable.  Dr.  Clark's  petition  presents 
no  facts  or  arguments  to  demonstrate 
that  the  HIC  limit  o£  1000  does  not 
adequately  neet  the  need  for  motor 
vehicle  safety.  The  petition  also  fails  to 
present  any  information  supporting  the 
choice  of  a  750  HIC  Uaut  to  replace  the 
current  level.  Thus,  the  petition  fails  to 
provide  an  adequate  basis  for  revising 
the  HIC  limit.  NHTSA  has  already 
issued  standards  which  the  agency 
antieipe'tes  will  farther  reduce  the 
incidence  of  heed  infnries,  as  will 
increased  safety  belt  usage.  The  agency 
is  also  contemplating,  as  announced  in 
its  Priority  Plan,  future  rulemaking 
actions  specifically  designed  to  reduce 
the  severity  and  likelihood  of  head 
injuries,  especially  those  related  to 
impacts  with  upper  interior  components. 

Thus,  after  careful  review,  NHTSA's 
conclusion  is  that  the  HIC  limit  of  1000 
remains  an  effective  and  workable 
means  of  practicably  minimizing  the  risk 
of  head  injury  in  automobile  crashes. 
Based  on  the  foregoing,  NHTSA  denies 
Dr.  Clark's  petition  for  proposed 
rulemaking  to  reduce  the  HIC  limit  to 
750. 

Issued  on  November  15, 19S1. 

Barry  FeirioB, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-27984  Filed  11-20-91:  8:45  am] 
MLum  coot  4a««-M-N 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Annual  Description  of 
Progress  on  Usting  Actions  and 
Findings  on  Recycled  Petitions 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Annual  notice  of  listing  progress 

and  petition  findings. 

SUMMARY:  The  Service  describes  its 
progress  in  revising  the  lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  during  the  period  from 
October  1. 1989.  to  September  30, 1990. 
The  Service  also  announces  its  findings 
on  recycled  petitions. 
DATES:  The  description  of  the  Service's 
progress  in  revising  the  lists  is  current 
as  of  October  1. 1990. 
AODfiESSES:  Information,  comments,  or 
questions  may  be  submitted  to  the  Chief, 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
D.C.  20240  (703/358-2171  or  FTS  921- 
2171). 

FOn  FURTHER  INFORMATION  CONTACT: 

Chief.  Division  of  Endangered  Species. 
U.S.  Fish  and  Wildlife  Service, 
Washington.  DC.  20240  (703/358-2171  or 
FTS  921-2171). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)  of  the  Endangered 
Species  Act  (Act),  as  amended  in  1982 
(16  U.S.C.  1531  et  seq.].  sets  out  required 
procedures  for  responding  to  petitions 
under  the  Act  [i.e..  petitions  to  revise  the 
lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  or  to  revise  critical 
habitat  for  listed  species).  The  revised 
procedures  required  the  Service  to  treat 
any  petitions  that  were  pending  on  the 
date  of  enactment  of  the  Amendments 
as  if  they  were  Tiled  again  on  that  date 
(October  13. 1982).  Those  petitions,  and 
all  subsequent  petitions  determined  to 
present  substantial  scientific  or 
commercial  information  supporting  the 
requested  actions,  require  fmdings  on 
their  merits  within  12  months  after 
receipt. 

The  1982  Amendments  further 
stipulated  that  petitioned  actions  may 
be  determined  to  be  warranted  but 
precluded  by  other  actions  to  revise  the 
lists  if  it  is  also  determined  that  the 
Service  is  making  simultaneous 
expeditious  progress  in  revising  the  lists. 
Petitions  for  which  a  12-month  fmding  of 
"warranted  but  precluded"  is  made  are 
treated  as  if  they  were  resubmitted  on 
the  date  of  such  an  administrative 


fmding  (with  substantial  information 
that  the  petitioned  action  may  be 
warranted).  They  therefore  require  a 
new  finding  within  a  year  after  the  most 
recent  "warranted  but  precluded" 
finding. 

This  notice  describes  the  Service's 
annual  progress  in  revising  the  lists 
during  fiscal  year  1990.  It  also  reports 
administrative  findings  on  recycled 
petitions  that  became  due  during  that 
period. 

A  table  describing  the  Service's  12- 
month  findings  for  recycled  animal 
petitions  was  published  December  29. 
1988  (53  FR  52746).  The  Fmdings  for 
Fiscal  year  1989  were  published  April  25, 
1990  (55  FR  17475).  A  current  revision  of 
the  comprehensive  plant  Notice  of 
Review  was  published  in  the  Federal 
Register  on  February  21. 1990  (55  FR 
6184). 

Progress  in  Revision  of  the  Lists 

The  Service's  progress  in  revising  the 
lists  during  fiscal  year  1990  is  described 
below.  The  described  activities 
precluded  immediate  action  on  other 
petitioned  actions  determined  during 
fiscal  year  1990  to  be  "warranted  but 
precluded,"  including  the  majority  of 
plant  species  identified  in  the 
Smithsonian  plant  listing  petitions  of 
1975  and  1978. 

The  Service's  progress  in  listing  and 
delisting  qualified  species  during  fiscal 
year  1990  is  represented  by  the 
publication  in  the  Federal  Register  of 
emergency  listing  action  for  one  species, 
final  listing  actions  for  50  species,  final 
critical  habitat  designation  for  one 
species,  and  proposed  listing  actions  for 
108  species.  Three  species  proposed  for 
listing  as  threatened  due  to  similarity  of 
appearance  are  not  included  in  the 
counts  above  or  in  Table  1.  Table  1 
presents  the  number  of  species  affected 
by  each  other  type  of  listing  action 
published  during  this  period. 

Table  1.— Summary  of  Listing  Actions 
From  October  1 . 1 989.  to  September 
30,  1990. 


Type  ol  action 


Emergency  endangered  status 

Final  endangered  status 

Final  ttireaiened  status 

Final  reclassiticabon  from 

to  arxlangered 

Final  cntical  habitat  desigrtation 

Final  delisting 

Proposed  endangered  status 

Proposed  tt>reatened  status 

Proposed  reciassrfication  from 

gered  to  ttweaterwd. 
Proposed  detotmg 


Number  ol 
spectes 
affected 


1 
28 
18 

2 

1 

1 

93 

13 

1 
1 


'  The  Service  intends  to  increase  Usting 
efHciency  in  the  future  by  emphasizing 


ecosystem  and  multi-species  listing 
approaches  wherever  possible. 

Petition  Findings 

Section  4(b)(3)(B)  of  the  Act  requires 
that  the  Service  make  one  of  the 
following  12-month  findings  on  each 
petition  presenting  substantial 
information:  (i)  the  petitioned  action  is 
not  warranted;  (ii)  the  petitioned  action 
is  warranted  and  will  be  proposed 
promptly;  or  (iii)  the  petitioned  action  is 
warranted  but  precluded  by  other  efforts 
to  revise  the  lists,  and  expeditious 
progress  is  being  made  in  other  listing 
actions.  Petitioned  actions  found  to  be 
warranted  are  the  subjects  of  proposed 
rules  that  are  published  promptly  in  the 
Federal  Register. 

In  1973.  the  Act  directed  the  Secretary 
of  the  Smithsonian  Institution  to  prepare 
a  report  on  endangered  and  threatened 
plant  species,  which  was  later  published 
as  House  Document  No.  94-51.  The 
Service's  first  Notice  of  Review  for 
plants,  published  on  July  1. 1975  (40  FR 
27823],  indicated  acceptance  of  the 
original  Smithsonian  recommendations 
as  a  listing  petition  under  the  terms  of 
the  Act.  A  revision  of  the  Smithsonian's 
report  was  published  in  1978  as  a  book: 
E.  S.  Ayensu  and  R.  A.  DeFilipps. 
Endangered  and  Threatened  Plants  of 
the  United  States,  Smithsonian 
Institution  and  World  Wildlife  Fund. 
Washington.  D.C.  Because  this  revision 
indicated  some  additional  taxa  as 
vulnerable,  and  recommended  that  the 
Service  officially  recognize  their  status 
as  endangered  or  threatened,  it  was  also 
accepted  as  a  listing  petition.  Because  of 
the  large  number  of  plants  included  in 
the  two  Smithsonian  plant  petitions  (in 
excess  of  3,000  species),  findings  on  the 
plants  are  made  by  status  categories  as 
published  in  the  most  recent  plant 
Notice  of  Review  on  February  21. 1990 
(55  FR  6184). 

The  plant  petition  findings  for  fiscal 
year  1990  generally  repeated  the 
findings  made  in  October  1989  and 
announced  in  the  Federal  Register  on 
April  25, 1990  (55  FR  17475).  Those  plant 
species  proposed  for  listing  as 
threatened  or  endangered  during  fiscal 
year  1990  were  determined  to  be 
"warranted"  for  listing  as  reported  in 
the  proposed  rules.  The  Service 
proposed  76  plant  species  for  listing  in 
that  period.  Of  those  76  species.  57  were 
included  in  the  1978  Smithsonian  plant 
petition.  The  Service  has  determined 
that  listing  is  "not  warranted"  for  the 
petitioned  species  designated  in 
Category  3  of  the  plant  Notice  of  Review 
published  February  21. 1990  (55  FR 
6164).  Determinations  of  "warranted  but 
precluded"  by  other  actions  to  revise  the 
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lists  were  made  for  petitioned  species  in 
Categories  1  and  2  of  that  notice. 

As  noted  in  the  last  plant  Notice  of 
Review  (February  21, 1990.  55  FR  6184). 
changes  in  plant  taxonomy  described  in 
the  Manual  of  the  Flowering  Plants  of 
Hawaii  (University  of  Hawaii  Press. 
Honolulu.  1990. 1853  pp.)  have  been 
adopted  by  the  Service  and  incorporated 
into  the  list  of  candidate  plant  species. 
By  incorporating  these  taxonomic 
changes,  which  were  based  upon  the 
best  scientific  information  available,  the 
number  of  Category  1  plant  species 
within  Hawaii  decreased  to  186. 

The  Service  is  emphasizing  the 
development  and  publication  of 
proposed  rules  to  list  the  Category  1 
plant  candidates  in  Hawaii  within  a 
period  of  3  years.  To  accomplish  this 
goal,  the  Service  is  stressing  the  use  of 
multi-species  proposals — based  upon 
common  habitat  types  and  common 
geographic  location — to  efficiently  apply 
its  limited  staff  and  budgetary 
resources.  In  fiscal  year  1990  the  Service 
published  six  such  multi-species 
proposed  rules  for  Hawaiian  plants  (54 
FR  40447,  55  FR  31860.  38236.  38242. 
39301.  and  39664).  A  total  of  52 
Hawaiian  plant  species  were  proposed 
for  listing  during  the  year,  of  which  40 
represented  "warranted"  petition 


fmdings  for  species  included  in  the 
Smithsonian  plant  petition  of  1978. 

Because  it  was  not  included  in  either 
of  the  two  Smithsonian  plant  petitions,  a 
petition  received  October  15. 1985,  from 
Mr.  Paul  R.  Neal  to  list  the  Pinos  Altos 
fame  flower  [Talinum  humile)  was  also 
determined  to  be  "warranted  but 
precluded."  This  plant  was  added  to 
Category  2  of  the  plant  Notice  of 
Review. 

Recycled  animal  findings  for  fiscal 
year  1990  addressed  the  petitions 
indicated  to  be  "warranted  but 
precluded"  in  Table  1  of  the  FY  19d8 
Expeditious  Progress  Report,  published 
December  29, 1988  (53  FR  52746).  The 
1990  findings  were  unchanged  except  as 
noted  below: 

Six  animal  petition  findings  of 
"warranted"  were  made  during  fiscal 
year  1990.  A  determination  was 
approved  in  November  1989  to  propose 
the  white-necked  crow  for  listing.  The 
finding  was  published  in  a  proposed  rule 
in  the  Federal  Register  on  December  27. 
1989,  (54  FR  53132).  A  qualified 
determination  of  "warranted"  was  made 
in  February  1990  on  a  petition  to 
reclassify  the  African  elephant  to 
endangered.  This  finding  was    , 
announced  in  the  Federal  Register  on 
April  10. 1990.  (55  FR  13299).  A 


determination  of  "warranted"  on  a 
petition  to  list  the  Cahaba  shiner 
[Notropis  cahabae)  was  made  in  March 
1990  and  announced  in  a  proposed  rule 
on  March  19, 1990.  (55  FR  10083). 
Emergency  listing  of  the  golden-cheeked 
warbler  on  May  4, 1990,  (55  FR  18844) 
followed  a  "warranted"  petition 
determination  made  in  April  1990.  May 
1990  petition  determinations  of 
"warranted"  were  announced  in 
proposed  rules  to  list  the  razorback 
sucker  [Xyrauchen  texanus]  on  May  22. 
1990.  (55  FR  21154)  and  the  Louisiana 
black  bear  (Ursus  americanus  luteolus] 
on  June  21. 1990.  (55  FR  25341). 

"The  following  petitions  found  to  be 
"warranted  but  precluded"  in  fiscal  year 
1989  were  again  determined  to  be 
"warranted  but  precluded": 

(1)  10  New  Mexico  moUusk  species — 
petitioned  by  Mr.  Harold  F.  Olson  on 
November  22, 1985. 

(2)  Mariana  fruit  bat — petitioned  by 
Dr.  Thomas  O.  Lemke  on  March  4, 1986. 

The  Sonoran  Desert  population  of  the 
desert  tortoise  will  be  addressed  in  a 
separate  administrative  finding. 

No  findings  of  "not  warranted"  were 
made  in  1990  on  recycled  petitions. 
Table  2  presents  an  updated  list  of 
petitions  found  in  1990  to  be  "warranted 
but  precluded." 


Table  2.— i  2-Month  Findings  on  Pending  Animal  Petitions. 


DMcription 


Petitioner 


Date  Received 


Warranted? 


5  species  of  sponges  (2  others  not  warranted) 

34  species  of  cave  crustaceans  (2  species  listed, 

14  ott)ers  not  warranted). 

6  species  of  cave  ampti^xxls  (1  other  not  warrant- 
ed). 

Bonr>eviUe  cutthroat  troul 

9  U.S.  and  60  foreign  species  o(  birds  (4  otfiers 
Isted.  6  not  warranted). 

Barbara    Anne's    tiger    t>eetle    and    Guadeloupe 
Mountains  tiger  t>eette. 

Spiny  Rrver  Snail _ 

3  Puerto  Rican  watert)irda 

Herwie's  eucosman  moth 

10  New  Mexico  mollusc  species  (1   other  not 
warranted). 

Lesser  wtiite-cheeked  pintail 

Mariana  fruit  t>at 

Appalachian  Bewick's  wren . 

Sherman's  fox  squvrel 


Mr.  Ronald  M  Cowden.. 
National  Speleological  Society  ..„ 


Dr.  John  Holsinger.. 


Oeaert  risf>es  Courxal _ 

International  Council  for  Bird  Preservation.. 


wo.  Sumlin,  III  and  Chnstopher  0.  Nagano . 


American  Malacological  Union . 
Ms.  Hilda  Oiaz-Soltero. 
Mr.  Bruce  S.  Marwihaim.  Jr. 
Mr.  Harold  F.  Olson.. 


Mr.  Sean  Fumiss 

Dr.  Thomas  O.  Lemke _ 

Mr.  Rodney  Bartgis  and  Mr.  D.  Daniel  Boone. 
Mr.  Reed  F.  Noss 


June  17,  1974 

September  9.  1974.. 

July  12,  1974... 


October  23.  1979 

November  24,1960.. 


July  24.  1984.. 


August  13,  1964 „ 

January  3, 1965 

May  21,  1985 „ 

November  22,  1965.. 

November  22,  1985.. 

March  4.  1986 

August  13. 1986 

November  27. 1987.. 


Yet 
Yes 

Yes 

Yes 
Yes 

Yes 

Yet 
Yet 
Yet 
Yet 

Yet 
Yet 
Yet 
Yet 


but  precluded  by  other  actiont  to  reviae  the  List  of  Endangered  and  Threatened  Wildlife 


In  making  petition  findings  of 
"warranted  but  precluded"  the  Service 
has  avoided  discriminating  among  its 
listing  candidates  (species  designated  as 
either  category  1  or  category  2  in 
published  plant  and  animal  notices  of 
review)  on  the  basis  of  their  petition 
status.  In  contrast,  the  Service  has 


determined  as  "not  substantial"  or  as 
"not  warranted"  listing  petitions  for 
species  found  to  be  eligible  for  category 
3  of  the  notices  or  not  eligible  for 
candidacy  at  all. 

Service  policy  for  allocating  limited 
listing  resources  among  category  1 
candidates  is  to  follow  the  listing 


priority  guidelines  published  September 
21. 1983  (48  FR  43098).  using  priorities 
based  on  the  magnitude  and  immediacy 
of  identified  threats  (weighted  slightly 
for  genetic  uniqueness  as  reflected  in 
the  species'  taxonomy).  It  is  important 
to  note  that  at  any  given  time  many 
species  may  qualify  as  category  1 
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candidates  because  of  recent  status 
survey  results  often  markedly  different 
from  information  previously  known  or 
published  in  petition  Hndings  or  notices. 
Such  species  are  frequently  proposed  for 
listing  before  a  periodic  notice  of  review 
can  announce  their  category  change. 
The  proposed  rule  addresses  any  new 
data  upon  which  the  category  change  is 
based. 

It  is  Service  policy  to  use  the  listing 
priority  guideline  criteria  to  the  extent 
that  available  knowledge  will  permit  in 
allocating  limited  resources  among 
category  2  candidate  species  for  status 
survey.  In  this  process,  evidence  of 
significant  threats  to  survival  confers  a 
higher  priority  for  survey  funding  than 
the  mere  fact  of  being  a  subject  of  a 
listing  petition.  For  required  petition 
determinations  the  policy  is  also  to  use 
the  best  scientific  and  commercial 
information  available  when  the  finding 
is  due. 

The  general  plant  and  animal  notices 
of  review  are  important  tools  for 
gathering  data  on  species  that  are 
candidates  for  listing  and  for  informing 
interested  parties  of  the  Service's 
general  views  on  the  status  of  present 
and  past  candidate  species.  A  ciurent 
revision  of  the  comprehensive  plant 
notice  was  published  February  21, 1990 
{55  FR  6184).  The  most  recent  previous 
general  Notice  of  Review  for  plants  was 
published  on  September  27, 1985  (50  FR 
39526).  The  most  recent  comprehensive 
Notice  of  Review  for  animals  was 
published  on  January  6, 1989  (54  FR  554), 
and  is  being  revised  for  republication  in 
1991.  The  plant  and  animal  notices  of 
review  will  be  republished  on  a  biennial 
schedule. 

Author 

This  notice  was  prepared  by  Dr. 
George  Drewry  of  the  Division  of 
Endangered  Species. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  September  19. 1991. 
Bruc«  BUnchard 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service 

[FR  Doc.  91-28054  Filed  11-20-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parte  611  and  672 
[Docket  No.  911176-12761 

Foreign  Fishing;  Groundflsh  of  ttte  Gulf 
of  Alasita 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  1992  proposed  initial 
specifications  of  groundfish  and 
associated  management  measures; 
request  for  comments. 

summary:  NMFS  proposes  initial 
harvest  specifications  of  groundfish  and 
associated  management  measures  in  the 
Gulf  of  Alaska  for  the  1992  fishing  year. 
This  action  is  necessary  to  inform  the 
public  about  harvest  specifications  and 
management  measures  and  to  solicit 
public  comments.  The  measures  are 
intended  to  carry  out  management 
objectives  contained  in  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP). 
DATE:  Comments  are  invited  until 
December  18, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Dale  R.  Evans,  Chief,  Fisheries 
Management  Division.  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  luneau,  AK  99802-1668.  The 
preliminary  Stock  Assessment  and 
Fishery  Evaluation  Report,  dated 
September  1991,  is  available  from  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage. 
Alaska  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  I.  Berg,  Fishery  Management 
Biologist,  NMFS,  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groimdfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  Gulf  of  Alaska  (GOA) 
are  managed  by  the  Secretary  of 
Commerce  (Secretary)  according  to  the 
FMP.  The  FMP  was  prepared  by  the 
north  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  is  implemented  by  regulations  for 
the  foreign  fishery  at  50  CFR  part  611 
and  for  the  U.S.  fishery  at  50  CFR  part 
672.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  are 
implemented  at  50  CFR  part  620. 

This  notice  is  published  under 
authority  of  those  regulations  and 
proposes  for  the  1992  fishing  year  (1) 


Specifications  of  total  allowable  catch 
(TAC)  for  each  groundfish  target  species 
category  in  the  Gulf  of  Alaska  and 
apportionments  thereof  among  domestic 
annual  processing  (DAP),  joint  venture 
processing  (JVP),  total  allowable  level  of 
foreign  fishing  (TALFF),  and  reserves; 

(2)  apportionments  of  reserves  to  DAP; 

(3)  assignments  of  the  sablefish  TAC  to 
authorized  fishing  gear  users;  (4) 
quarterly  apportionments  of  the  pollock 
TAC;  (5)  prohibited  species  catch  (PSC) 
limits  relevant  to  fully  utilized 
groundfish  species;  (6)  Pacific  halibut 
PSC  limits;  and  (7)  seasonal  allocations 
of  the  Pacific  halibut  PSC  limits.  This 
action  also  announces  interim 
groundfish  harvest  specifications  that 
will  become  effective  January  1, 1992, 
until  replaced  by  final  specifications. 
Each  of  these  measures  is  discussed  as 
follows: 

1.  Establishment  of  TACs  and 
Apportionments  Thereof  Among  DAP, 
JVP,  TALFF.  and  Reserves 

Regulations  implementing  the  FMP 
provide  the  following  process  for 
implementing  groundfish  specifications. 
Under  S  872.20(c)(1),  NMFS,  In 
consultation  with  the  Council,  publishes 
a  notice  in  the  Federal  Register 
proposing  specifications  of  initial  TAC 
and  apportionments  of  TAC  among 
DAP,  JVP.  TALFF  and  reserves  for  each 
target  species  and  the  "other  species" 
category.  Under  S  e72.20(a)(2)(ii],  the 
sum  of  the  TACs  for  all  species  must  fall 
within  the  combined  optimum  yield 
(OY)  range  established  for  these  species 
of  116,000-800,000  metric  tons  (mt). 
According  to  {  620.20(c)(1),  comments 
are  invited  from  the  public  December  18, 
1991.  After  consultation  with  the 
Council.  NMFS  publishes  a  final  notice 
in  the  Federal  Risgister  implementing  the 
final  TACs  and  apportionments  for  the 
new  fishing  year. 

TACs  are  apportioned  initially  among 
DAP.  JVP,  TALFF.  and  reserves  for  each 
species  under  S  611.92(c)(1)  and 
S  672.20(a)(2).  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are  intended  for  joint 
ventures  in  which  U.S.  fishermen  deliver 
their  catches  to  foreign  processors  at 
sea.  TALFF  amounts  are  intended  for 
harvest  by  foreign  fishermen. 

Under  S  620.20(a)(2)(i).  the  reserves 
for  the  GOA  are  20  percent  of  the  sum  of 
the  TACs  for  pollock.  Pacific  cod, 
flounder  (fiatfish  species),  and  "other 
species."  Under  50  CFR  672.20  (a)(2)(ii) 
and  (d)(l)(i),  if  necessary,  these  reserve 
amounts  may  be  set  aside  for  possible 
reapportionment  to  DAP  and/or  to  JVP 
if  the  initial  apportionments  prove 


Federal  Register  /  Vol.  56,  No.  225  /  Thursday,  November  21,  1991  /  Proposed  Rules  58667 


inadequate.  Reserves  that  are  not 
reapportioned  to  DAP  or  JVP  may  be 
reapportioned  to  TALFF.  Other 
groundfish  target  species,  including 
sablefish.  "other  rockfish."  pelagic  shelf 
rockfish,  demersal  shelf  rockfish.  Pacific 
ocean  perch,  and  thomyhead  rockfish 
are  fully  utilized  by  DAP.  All  reserves 
are  proposed  to  be  apportioned  to 
pollock.  Pacific  cod,  and  the  flatfish 
target  species  categories,  effective  at  the 
beginning  of  the  1992  fishing  year. 

The  Council  met  September  23-29, 
1991,  to  review  the  best  available 


scientific  information  concerning 
groundfish  stocks.  Any  changes  in 
information  concerning  stock  abundance 
and  trends  relative  to  the  1991  fishing 
year  resulted  from  new  analyses  of 
existing  data.  A  preliminary  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report,  dated  September  1991, 
prepared  and  presented  to  the  Council 
by  the  GOA  Plan  Team,  summarizes  the 
best  available  information.  At  this  time, 
this  information  is  largely  unchanged 
from  that  used  to  manage  the  groundfish 


fisheries  in  the  Gulf  of  Alaska  during 
1991. 

The  Council  considered  information  in 
the  SAFE  Report,  recommendations 
from  its  Scientific  and  Statistical 
Committee  (SSC)  and  its  Advisory  Panel 
(AP).  as  well  as  public  testimony.  The 
Council  then  adopted  the  acceptable 
biological  catches  (ABCs)  as 
recommended  by  the  SSC  and  the  TACs 
as  recommended  by  the  AP.  Each  of 
these  specifications  is  shown  in  Table  1. 


Table  1  .—Preliminary  ABCs,  Initial  TACs,  One-fourth  TACs  and  DAPs  of  Groundfish  (metric  tons)  for  the  Western/Central  (W/C), 
Western  (W).  Central  (C).  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYK),  Southeast  Outside/East  Yakutat 
(SEO/EYK).  Gulf-Wide  (GW).  and  Southeast  Outside  (SEO)  Districts  of  the  Gulf  of  Alaska.  Amounts  Specified  as;  Joint  Venture 
Processing  (JVP)  and  Total  Allow  Level  of  Foreign  Fishing  (TALFF)  Are  Proposed  To  Be  Zero  and  Are  Not  Shown  in  This 
Table.  Reserves  Are  Proposed  To  Be  Apportioned  to  DAP. 


Species 

Araa> 

ABC 

TAC-OAP 

V,  TAC-DAP 

PoNock 

W/C 

E 

W 
C 

E 

W 

c 

E 
W 

c 

E 
W 

c 

E 
W 

c 

E 
W 

c 

WYK 
SEO/ 
EYK 

W 
0 

E 

W 
0 

E     . 

W 

c 

E 

W 
C 

E 

SEO 

QW 

GW 

93,000 
3.400 

93,000 
3,400 

23  250 

650 

Total „ _ 

96,400 

22,400 

42,100 

3,400 

96,400 

22.400 

41,100 

2,900 

24  100 

Pacific  cod 

5600 

10.525 
725 

Total „ 

67,900 
3,287 

38.219 
4.913 

67,400 
^000 

35,000 
3,000 

16,850 

Ratfish*  (deep  water) 

500 

8,750 
750 

Total 

46,419 

27,481 

21,262 

1,741 

40,000 
3,000 
7,000 
1,741 

10.000 

Flatfish » (shallow  water) . 

• 

750 

1.750 

435 

Arrowtooth  flounder ™        ™„ ™ 

50,484 

38.881 

253,325 

11.683 

11,741 
5.000 

10,000 
5,000 

2.935 
1.250 
2.500 
1.250 

Flathead  sole „-    .. 

303,889 

12.564 

31.988 

3,710 

20,000 
2,000 
5,000 
3,000 

5.000 
500 

1,250 
750 

Total ™ - 

48,282 
2,925 

10,575 
4,050 
4,950 

10,000 
2,925 

10,575 
4,050 
4,950 

2,500 

732 

2.644 
1,012 
1,237 

Total 

22,500 
1,212 
5.454 

3,434 

22,500 
1,212 
5,454 
3,434 

5,6245 

Other  rockfish  **.... „ 

303 

1,364 
856 

Total „ ; : - 

Pelagic  •  shelf  rockfinh „ 

10,100 
1,500 
5,500 
1,600 

10,100 

800 

3,100 

900 

2.525 
200 

775 
225 

Pacific  ocean  perch '              , , .,,, , 

8,600 
1,625 
1,800 
2,375 

4,800 
1,625 
1J00 
2,375 

1.200 
406 

450 
594 

Total „ 

Short  raker/rougheye  * 

5,800 

100 

1,320 

560 

5.800 
100 

1,320 
580 

1.4S0 
25 

330 
145 

Total - 

Demersal  shelf  rockfish  • ™    

2.000 

1.796 
N/A 

2,000 

425 

1,396 

14,626 

500 

106 

350 

Other  species'" ~ „ ~ - : 

3,657 

58668 
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Table  1. — Preliminary  ABCs,  Initial  TACs,  One-fourth  TACs  arxJ  DAPs  of  Groundflsfi  (metric  tons)  for  the  Western/Central  (W/C). 
Western  (W).  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYK).  Southeast  Outside/East  Yakutat 
(SEO/EYK),  Gulf-Wide  (GW).  and  Southeast  Outside  (SEC)  Districts  of  the  Gulf  of  Alaska.  Amounts  Specified  as;  Joint  Venture 
Processing  (JVP)  and  Total  Alk)w  Level  of  Foreign  Fishing  (TALFF)  Are  Proposed  To  Be  Zero  and  Are  Not  Stx)wn  in  This 
Table.  Reserves  Are  Proposed  To  Be  Apportioned  to  DAP. — Continued 


SpKWS 

Area' 

ABC 

TAC=DAP 

V4  TAC=DAP 

Total 

664.606 

307,192 

76  798 

Footnotes: 

■  SeeAguri 

1  of  (872  20  for  dwcfiptioo  of  regutatory  areas/dstrtcts 

*  Tha  rnlnonr)  "daep  i«atar  flatfsh"  maans  rax  so*e,  Dovor  aota.  and  Greenland  turtioL 

*  Ttie  category  "shallow  water  fta^fls^"  means  flatlish  not  mckiOing  deep  avatar  flatfisti.  airowrtooth  flounder,  or  flathead  sole. 

*  Ttie  category  "other  rockfish"  m  the  Western  and  Central  Regutatory  Areas  and  in  the  West  Yakutat  and  East  Yakutat  Districts  Include  slope  rockfish  and 
demersal  shelf  rockfish  The  category  "other  rockfish"  m  tt>e  Soutfieast  Outside  Oistncl  includes  slope  rockfish. 

*  Tha  category  skjpe  rockfish  mchxles  17  species:  SEbastea  pofyspms  (Nonhem  rockfish),  S.  zacerrtnis  (sharpchin).  S.  aurora  (aurora).  5.  melanostcxnus 
(blackga),  £  uoodar JcMlpapper).  S  cramari  (darkblotch).  (pygmy).  S  Jordan  (shortbeHy).  S.  dptojcrtM  (spMrKiae).  5.  sancoto  (stfipetai).  S  mnatus  (vermilion).  £ 
raett  weaowmoulh).  &  paudtsfims  (bocaccio).  S  bravtsfitms  (silvergrey).  and  S  pronger  (redstnpe). 

*  The  category  pelagic  shelf  rockfish  inchxtos  5  speoes:  Sefoastes  melanops  (black)  S.  myitnus,  (blue)  5.  ciHatus  (dusky).  5  entomaias  (widow),  and  S.  navidus 
ifmcmrtad). 

''  Tha  category  Pacific  ocean  perch  means  Sebastes  a/utus 

*  Tha  category  ahortrakar/rougheye  rockfish  includes  2  species:  SeOastes  boraaks  (shonraker)  and  S  aleutianus  (rougtieye) 

*  The  category  demersal  shelf  rockfish  irx:ludes  6  species  Sebastes  nebulosua  (China).  S  caunnua  (copper).  S.  maliger  (quilback).  S.  helvomaailatus 
(rosetfyxn),  S.  ngroanctus  (ttger),  S  rubemms  (yelkjweye).  S  ptrmingera  (canary),  and  S  babcocki  (red  banded). 

■<>  The  category  "other  species '  includes  Atka  rnackerel.  scuplins.  sharks,  skates.  euiactx>n,  smetts.  capelin.  squid,  and  octopus.  The  TAC  is  equal  to  5  percent 
of  the  TACS  of  the  twget  speoes 


The  sum  of  the  TACs  proposed  by  the 
Council  is  307,192  mt  which  falls  within 
the  OY  range  specified  by  the  FMP.  In 
most  cases,  the  proposed  TAC 
specification  for  a  target  species 
category  equals  the  final  1991  TAC 
specification,  even  though  the  proposed 
1992  ABC  might  be  higher  than  the  final 
1991  TAC  specification.  Examples  of 
these  target  species  categories  as  shown 
in  Table  1  are:  Shallow  water  flatfish, 
flathead  sole,  arrowtooth  flounder, 
sablefish,  Pacific  ocean  perch, 
shortraker/rougheye  rockfish,  "other" 
rockfish,  pelagic  shelf  rockfish,  and 
thomyhead  rockfish.  The  proposed  TAC 
for  deep  water  flatfish  is  increased  from 
10.000  mt  to  35.000  mt  in  response  to  an 
anticipated  increase  in  fishing  effort  for 
deep  water  flatfish  in  1992.  Analyses  of 
stock  abundance  indicate  that  some 
species,  e.g.  pollock  and  Pacific  cod, 
have  declined.  TACs  for  pollock  and 
Pacific  cod  are  proposed  that  are  equal 
to  the  proposed  1992  ABCs  for  these 
species. 

The  Council,  after  adopting  the  TACs, 
then  proposed  the  1991  apportionments 
of  the  TACs  for  each  species  category 
among  DAP,  JVP.  TALFF.  and  reserve. 
Existing  harvesting  and  processing 
capacity  of  the  U.S.  industry  is  capable 
of  utilizing  the  entire  1992  TAC 
specification  of  GOA  groundfish.  TALFF 
and  JVP  specifications  have  not  been 
specified  in  the  GOA  since  1988  and 
1989.  respectively.  The  Council 
recommended  that  DAP  equal  TAC  for 
each  species  category,  which  would 
eliminate  TALFF  and  JVP  for  the  1992 
fishing  year. 

NMFS  has  reviewed  the  Council's 
recommendations  for  TAC 
specifications  and  apportionments  and 


hereby  proposes  these  specifications 
under  §  672.20(c)(1).  NMFS  recognizes 
that  public  comment  and  new 
information  may  be  forthcoming  that 
could  cause  the  Council  to  change  its 
recommendations  at  its  December  1991 
meeting.  A  draft  environmental 
assessment  of  this  action  will  be 
available  to  the  public  at  the  Coimcil 
meeting.  NMFS  also  notes  that  the 
Coimcil  has  recommended  that  the 
,  groundfish  fishing  seasons  for  vessels 
using  trawl  gear  be  delayed  until 
January  20, 199Z  for  purposes  of 
minimizing  bycatches  of  chinook 
salmon.  The  public  should  be  aware  that 
NMFS  will  be  reviewing  the  Council's 
recommendation  which,  if  implemented, 
would  affect  trawl  fishing  activity. 

2.  Proposed  Apportionment  of  Reserves 
to  DAP 

Regulations  implementing  the  FMP 
reqtiire  20  percent  of  each  TAC  for 
pollock,  Pacific  cod,  fiounder  (Oatfish 
species),  and  the  "other  species" 
category  be  set  aside  in  reserves  for 
possible  reapportionment  at  a  later  date 
(50  CFR  672.20(a)(2)(ii».  NMFS  is 
proposing  to  reapportion  reserves  for 
each  species  category  to  DAP, 
anticipating  that  domestic  harvesters 
and  processors  will  need  all  the  DAP 
amounts  so  specified.  NMFS  has 
reapportioned  all  the  reserves  to  DAP 
effective  on  January  1  for  the  preceding 
4  years,  including  1991.  Specifications  of 
DAP  shown  in  table  1  of  this  notice 
reflect  apportioned  reserves. 

3.  Assignments  of  the  Sablefish  TAC  to 
Authorized  Fishing  Gear  Users 

Under  S  672.24(c).  sablefish  TACs  for 
each  of  the  regulatory  areas  and 
districts  are  assigned  to  hook-and-line 


and  trawl  gear,  in  the  Central  and 
Western  Regulatory  Areas,  80  percent  of 
the  TAC  is  assigned  to  hook-and-line 
gear  and  20  percent  is  assigned  to  trawl 
gear.  In  the  Eastern  Regulatory  Area,  95 
percent  of  the  TAC  is  assigned  to  hook- 
and-line  gear  and  5  percent  is  assigned 
to  trawl  gear.  This  latter  amount  may 
only  be  used  as  bycatch  to  support 
directed  fisheries  for  other  target 
species.  Sablefish  caught  with  pot  gear 
may  not  be  retained.  Table  2  shows  the 
proposed  assignments  of  sablefish  TACs 
between  the  gear  types  that  would  be 
available  if  final  1992  TACs  are 
unchanged. 

Table  2.— Proposed  1992  Sablefish 
TAC  Specifications  in  the  Gulf  of 
Alaska  and  Assignments  Thereof 
to  Hook-and-Line  and  Trawl  Gear. 


Area/district 

TAC 

Hook- 

and-Hne 

share 

Trawl 
share 

Western 

2.025 

10.575 

4.050 

4.950 

2,340 
8,4«) 
3.848 

4.702 

585 

Central 

2.115 

West  Yakutat 

202 

Southeast  Outside/ 
East  Yakutat 

248 

Total 

22,500 

19,350 

3,150 

4.  Quarterly  Apportionment  of  Pollock 
TAC 

Regulations  at  50  CFR  672.20(a)(2)(iv) 
require  that  the  TAC  for  pollock  in  the 
Western/Central  combined  areas  bb 
equally  divided  into  the  four  quarterly 
reporting  periods  during  the  fishing  year. 
Any  unharvested  amount  of  a  quarterly 
allowance  will  be  added  in  equal 
proportions  to  the  remaining  quarterly 
allowance  for  the  1992  fishing  year. 
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Harvests  in  excess  of  a  quarterly 
allowance  witt  be  dedMCttd  ia  equal 
proportiom  from  ibe  reBiaminf 
quarterly  attowances  for  the  1982  fishiBg 
year.  Tfeiie  Eastern  Regatatory  Area  TAC 
of  3,460  nt  will  not  be  allocated 
quarterly. 

Under  current  regulations,  23,250  mt  of 
ponock,  representing  one- fourth  of  the 
93,000  mt  pollock  TAC.  would  be 
available  during  each  quarterly 
reporting  period,  subject  to  adfastments 
in  harvest  shortfalls  or  overages. 

An  interim  TAC  is  also  spedfied  in 
Table  1  of  50  CFR  672.20(a)  for  the 
Shelikof  Strait  District  The  interim  TAC 
is  a  subset  of  the  pollock  TAC  in  the 
Western/Central  Regulatory  Area.  It 
would  be  managed  separately  from  the 
rest  of  the  Western/Central  Regulatory 
Area  for  puipoaes  of  obtaining  sampling 
data  from  the  fishery  during  the  poflock 
roe  season.  The  Council  did  not 
recommend  a  TAC  for  Shelikof  StraiL  If 
the  Council  docs  so  at  the  December 
Council  meeting,  the  TAC  would  be 
separately  managed  by  the  Director. 
Alaska  Region,  NMFS  (Regional 
Director).  Should  the  TAC  be  reached 
during  the  fu'st  quarterly  reporting 
period.  Shelikof  Strait  would  be  dosed 
until  the  end  of  that  period.  If  it  is  not 
reached,  the  Regional  Director  would 
close  the  pollock  directed  fishing  season 
in  the  Westem/Ceitral  Regulatory 
Area,  including  the  Shelikof  Strait 
District,  at  IZ  nooa  Alaska  local  time 
(A.l.t.J.  on  a  date  during  the  first 
calendar  quarter  when  the  poUodi 
harvest  reaches  23,250  mt  in  the 
Western/Central  Regulatory  Area  and 
the  Shelikof  Strait  District  combined.  At 
the  start  of  the  second  quarterly 
reporting  period.  March  30, 199£,  if  any 
pollock  TAC  in  the  Shelikof  Strait 
remains,  it  would  be  managed  with  the 
rest  of  the  Western/Central  Regulatory 
Area  under  a  single  quarterly 
apportioned  TAC. 

Notwithstanding  cmrent  regulations, 
certain  changes  have  been  proposed  by 
the  Council  that  could  affect  pollock 
management  in  19S2.  At  its  September 
meeting,  the  Coimcil  adopted 
Amendment  25  to  rtie  FMP.  Am«idment 
25,  in  part,  would  establish  three  pollock 
management  districts  in  the  Western/ 
Central  Regulatory  Area  instead  of  the 
overall  combined  Western/Central 
Regulatory  Area.  The  management 
districts  would  be  between  the  following 
longitndes:  147*-154*W.  154°-159nV. 
and  159*-170*W.  If  Amendment  25  is 
approved,  the  pollock  TAC  for  W92 
would  be  further  divided  among  these 
districts  in  proportion  to  known  pollock 
biomass  distribution  in  these  districts. 


Back  of  these  wauU  be  fisther 
allocaled  isto  e(|ual  qaarter^ 
allowaneaa. 

AMandawnt  25  would  abo  drieta  ^ 
Shelikof  Str^t  District.  Poittona  af  tbia 
district  that  fie  eaet  and  west  of  154*  W. 
longitude  waald  ba  combined  wftb  the 
ad{eeettt  paUach  ■wnagwant  distncta 
as  proposed  IftheSecraterjrdoetDot 
approve  AmendatcBt  25^  a  TAC  for  tha 
Shehkof  Strait  could  be  impleacnted  in 
1992. 

5.  PSC  Limits  Retevani  to  Patty  Utilized 
Species 

Under  {  672^b)(l).  if  NMFS 
detemiaes  after  consultation  with  the 
Council  that  the  TAC  for  any  species  or 
species  group  will  be  fully  utilized  in  the 
DAP  fishery,  NMFS  may  specify  the  PSC 
limit  for  that  species  or  species  group 
applicable  to  any  JVP  or  TALFF 
fisheries.  Any  PSC  limit  specified  shall 
be  for  bycatch  only  and  cannot  be 
retained.  Under  1 672^c)(6).  if  the 
Regional  Director  determioes  that  a  PSC 
limit  apphcable  to  a  directed  JVP  or 
TALFF  fishery  has  been  or  wUl  be 
reached,  NMFS  will  publish  a  notice  of 
closure  in  the  Federal  Begistet 
prohibiting  all  further  IVP  or  TALFF 
fishing  in  all  or  part  of  the  regulatory 
area  concerned. 

The  Council  did  not  propose  any  PSC 
limits  for  fuHy  utilized  groundfish 
species  at  its  September  meeting,  nor  is 
it  expected  to  make  such 
recommendations  at  its  December 
meeting.  Groimdfi^  PSC  limits  would 
only  have  been  relevant  if  the  Coimcit 
had  recommended  groundfish 
apportiormients  to  JVP  or  TALFF.  The 
Council  is  not  expected  to  recommend 
JVP  or  TALFF  apportionments  for  the 
1992  fishing  year. 

6.  Pacific  Halibut  Prohibited  Species 
Catch  (PSC)  Mortality  Limita 

Under  §  672.20(f)(2)(ii),  annual  Padfic 
hahbut  PSC  mortality  limits  are 
established  and  apportioned  to  trawl 
and  hook-and-line  gear  and  may  be 
apportioned  to  pot  gear.  For  1991, 
NMFS,  after  consulting  with  the  Coimcil, 
estabhshed  Padfic  hahbut  PSC 
mortafity  limits  of  2,000  mt  and  750  mt 
for  trawl  and  hook-and-line  gear, 
respectively  (56  FR  8723;  March  1, 1991). 
At  the  September  1991  meeting,  the 
Council  recommended  that  NMFS  again 
establish  PSC  limits  of  2,000  mt  and  750 
mt  to  trawl  and  hook-and-line  gear, 
respectively.  Pot  gear  would  be  exempt 
from  PSC  limits. 

Pot  gear  was  exempt  from  Padfic 
halibut  bycatch  mortahty  accountability 
for  the  1991  fishing  jrear.  Groundfish 
catches  by  pot  gear  have  been  small  to 
date.  Observer  information  collected 


from  Lhe  pot  firiieriea  suggests  tiast 
bycatch  martabty  ia  only  12  percent  Ms 
new  infonnatioQ  is  available  to  warrant 
changing  the  12  percent  assumption.  The 
Council  proposed  to  exempt  pot  gear  for 
one  more  year  during  which  tiaia 
additioaal  information  will  be 
fortliconung  to  make  recomaaendstioaa 
about  apportianing  a  PSC  aDowance  la 
pot  gear  in  futura  years. 

NMFS  conctirs  with  the  CotmctPs 
recommendations.  In  doing  so.  NMFS 
has  considered  the  following  types  of 
information  as  presented  by,  SErd 
stmunarized  from,  the  preliminary  19S2 
SAFE  Report,  or  as  otherwise  availaMe: 

(A)  Estimated  Pacific  Halibyt  Bycatch  in 
Prior  Years 

The  best  available  inlbrmatien  on 
estimated  Pacific  halibut  bycatch  ia 
available  from  1991  observations  of  the 
groundfish  fisheries  as  a  result  of  the 
NMFS  Observer  Program.  The 
calculated  Pacific  hahbut  bycatch 
mortality  by  trawL  hook-and-hne  gear, 
and  pot  gear  through  September  29^ 
1991,  is  1,766  mt,  911  mt,  and  4  mt, 
respectively  for  a  total  of  2.681  mt.  There 
mortality  amounts  were  constraining  to 
hook-and-line  gear  and  trawl  gear,  llie 
hook-and-line  fishery  was  dosed  on  July 
9, 1991  (56  FR  32119;  July  15. 1991).  The 
trawl  fishery  was  dosed  on  Odober  14. 
1991  (56  FR  52213;  October  18. 1901). 

Sablefish  is  tha  only  GOA  greuMffish 
species  that  is  allocated  by  gear  type. 
When  the  hook-and-line  fis^iery  was 
closed  on  July  9. 1991,  all  of  the  sablefish 
hook-and-line  allocation  in  the  Eastern 
and  Centrd  Regulatory  Areas  had  baaa 
caught.  In  the  Western  Regulatory  Area. 
750  mt,  or  32  percent  of  the  hook-aad- 
line  gear  allocation  in  that  area, 
remained  imharvested.  If  the  Padfic 
halibut  PSC  mortaKty  limit  for  hook- 
and-line  gear  had  not  been  reached,  this 
amount  of  sablefuh  eventually  would 
have  been  caught.  Expressed  in  pounds, 
round  weight  die  resulting  shortfall  was 
about  litS  million  pounds.  At  S0.80  per 
pound,  fishermen  tost  about  Sl.1  million 
in  gross  revenue.  The  directed  fishery 
for  Padfic  cod  was  closed  to  all  gear 
types  on  March  23, 1991  (56  FR  12852; 
March  28, 1991)  (i.e.,  prior  lo  the  Jaly  9, 
1991,  general  closure  to  hook-and-line 
gear)  and  thus  was  not  constrained  by 
the  hook-and-line  Padfic  halibut  PSC 
limit. 

The  amount  of  groundfish  remaining 
Gulf-wide  following  the  October  14, 
1991,  trawl  closure  was  about  A7.QO0  mt 
excluding  pollock.  The  amount  that 
trawl  gear  might  have  harvested  absent 
the  closure  is  not  knotAm.  Lacking 
market  incentives,  some  amounts  of 
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groundfish  would  not  have  been 
harvested  regardless  of  the  closure. 

(B)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  1992 
specified  TACs  for  the  Gulf  of  Alaska  is 
307,192  mt.  This  amount  is  an  increase 
from  the  1991  total  TAC  of  299.589  mt. 
Signiflcant  changes  in  certain  target 
species  categories  are  proposed, 
including  reductions  in  TACs  for  pollock 
and  Pacific  cod  bom  103,400  mt  to  96,400 
mt  and  from  77.900  mt  to  67.400  mt. 
respectively.  Die  pollack  TAC  reduction 
would  not  be  expected  to  affect  Pacific 
halibut  bycatches,  t>ecau8e  most  of  the 
pollock  harvest  in  the  Gulf  of  Alaska  is 
done  with  pelagic  trawls  that  fish  off- 
bottom.  The  smaller  Pacific  cod  TAC 
could  result  in  reduced  Pacific  halibut 
mortality  associated  with  this  Pacific 
cod  fishery.  Therefore,  more  Pacific 
hahbut  would  be  available  as  bycatch  to 
support  other  trawl  fisheries,  especially 
rockfish  and  flatfish  species.  Fisheries 
for  these  species  were  constrained  by 
Pacific  hahbut  bycatch  restrictions  in 
1991. 

(C)  Expected  Changes  in  Groundfish 
Stocks 

Reductions  in  TACs  for  pollock  and 
Pacific  cod  resulted  from  new  stock 
analyses.  New  analyses  for  deep  water 
and  shallow  water  flatfish,  arrowtooth 
flounder,  and  pelagic  shelf  rockfish  also 
show  reduced  abundances  for  these 
categories.  Actual  harvests  of  the 
flatfish  species  during  1992  could 
increase  markedly  compared  to  1991 
unless  constrained  by  Pacific  halibut 
PSC.  More  information  on  these  changes 
is  contained  in  the  preliminary  SAFE 
report. 

(D)  Current  Estimates  of  Pacific  Halibut 
Biomass  and  Stock  Condition 

The  most  current  stock  assessment  by 
the  International  Pacific  Halibut 
Commission  (IPHC)  indicates  that  the 
total  exploitable  biomass  of  Pacific 
halibut  available  for  1991  was  235.0 
million  pounds.  A  stock  assessment  of 
Pacific  hahbut  biomass  for  1992  from  the 
IPHC  is  pending  and  will  be  addressed 
in  the  final  notice  of  initial  TAC 
specifications. 

(E)  Potential  Impacts  of  Expected 
Fishing  for  Groundfish  on  Pacific 
Halibut  Stocks  and  U.S.  Pacific  Halibut 
Fisheries 

Impacts  of  the  groundfish  fishery  on 
Pacific  halibut  stocks  and  the  Pacific 
halibut  fisheries  will  be  constrained  by 


the  overall  PSC  mortality  limit.  The  1992 
groundfish  fisheries  are  expected  to 
utilize  the  entire  proposed  Pacific 
halibut  PSC  limit  of  2,750  mt.  According 
to  the  IPHC  the  PSC  limit  will  result  in 
an  equal  amount  of  2,750  mt  being 
deducted  from  the  directed  Pacific 
halibut  fishery  quota.  The  effect  of  such 
a  deduction  depends  on  the  constant 
exploitable  yield  (CEY)  for  Pacific 
halibut  as  determined  by  the  IPHC.  The 
CEY  represents  about  one-third  of  the 
exploitable  biomass  based  on  an 
exploitable  rate  of  0.35.  The  allowable 
directed  commercial  catch  is  determined 
by  accounting  for  the  reci^ational  catch, 
waste,  and  bycatch  mortality  and  then 
providing  the  remainder  to  the  directed 
fishery. 

(F)  Methods  Available  for,  and  Costs  of. 
Reducing  Pacific  Halibut  Bycatches  in 
Groundfish  Fisheries 

Methods  available  for  reducing  Pacific 
halibut  bycatch  include  (1)  reducing 
amounts  of  groundfish  TACs,  (2) 
reducing  the  Pacific  halibut  bycatch  rate 
through  vessel  incentive  programs.  (3) 
gear  modifications,  and  (4)  changes  in 
groundfish  fishing  seasons.  Reductions 
in  groundfish  TACs  provide  no 
incentives  for  fishermen  to  reduce 
bycatch  rates.  Costs  that  would  be 
imposed  on  fishermen  as  a  result  of 
reducing  TACs  depends  on  species  and 
amounts  of  groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  the 
Observer  Plan  are  subject  to  the  Vessel 
Incentive  Program  authorized  under 
revised  Amendment  21  to  the  FMP  (56 
FR  21619;  May  10. 1991).  This  program 
encourages  fishermen  to  avoid  high 
Pacific  hahbut  bycatch  rates  while 
conducting  target  fisheries  for  Pacific 
cod  and  rockfish,  other  than  pelagic 
shelf  rockfish.  by  imposing  substantial 
sanctions,  including  civil  penalties, 
permit  sanctions,  and  judicial  forfeiture 
of  the  vessel  and  its  catch,  should 
bycatch  rates  exceed  the  specified 
standard  bycatch  rate.  The  Council  may 
take  final  action  at  its  December  1991 
meeting  to  include  all  trawl  fisheries 
under  the  Vessel  Incentive  Program 
which,  if  approved  by  the  Secretary, 
would  be  expected  to  result  in  lower 
Pacific  halibut  bycatch  rates. 

Current  regulations  require  groundfish 
pots  to  have  Pacific  halibut  exclusion 
devices  to  reduce  Pacific  halibut 
bycatches.  Resulting  low  bycatch  rates 
of  Pacific  halibut  in  pot  fisheries  have 
justified  exempting  pot  gear  from  PSC 
limits.  Because  none  of  the  Pacific 
halibut  PSC  was  needed  during  1991  pot 


gear  fisheries,  it  was  entirely 
apportioned  to  trawl  and  hook-and-line 
gear  to  support  bycatch  needs  in 
fisheries  using  these  gear  types. 

The  sablefish  hook-and-line  season 
will  start  May  15.  This  particular  date 
was  implemented  for  the  first  time  in 
1991  for  purposes  of  reducing  Pacific 
halibut  bycatches  that  might  otherwise 
occur  when  Pacific  halibut  are  in  deep 
water.  The  Council  has  also 
recommended  that  the  Secretary 
implement  a  rule  to  delay  the  start  of  the 
rockfish  fishery  from  January  1  to  July 
15.  One  of  the  purposes  of  this  season 
delay  would  be  to  reduce  excessively 
high  Pacific  halibut  bycatches  in  the 
rockfish  fishery  by  allowing  sufficient 
time  for  most  Pacific  halibut  to  migrate 
seasonally  into  shallower  water,  thereby 
escaping  the  rockfish  fishery,  which  is 
largely  conducted  in  depths  that 
transect  the  seasonal  migration  routes  of 
Pacific  halibut. 

Methods  listed  under  (F)  will  be 
reviewed  to  determine  their 
effectiveness.  Changes  will  be 
implemented  as  necessary  in  response 
to  this  review,  either  through  regulatory 
or  FMP  amendments. 

In  keeping  with  the  goals  and 
objectives  of  the  FMP  to  reduce  Pacific 
halibut  bycatches  while  providing 
opportunity  to  harvest  the  groundfish 
OY.  NMFS  proposes  the  assignments  of 
2.000  mt  and  750  mt  of  Pacific  halibut 
PSC  mortality  limits  to  trawl  and  hook- 
and-line  gear,  respectively.  While  these 
limits  would  reduce  the  harvest  quota 
for  commercial  Pacific  halibut 
fishermen.  NMFS  has  determined  that 
they  will  not  result  in  unfair  allocation 
to  any  particular  user  group.  NMFS 
recognizes  that  some  Pacific  halibut 
bycatch  will  occur  in  the  groundfish 
fishery,  but  a  proposed  delay  in  the 
rockfish  season  and  currently  required 
changes  in  gear  designs  are  intended  to 
reduce  adverse  impacts  on  Pacific 
halibut  fishermen  while  promoting  the 
-opportunity  to  achieve  the  OY  from  the 
groundfish  fishery. 

7.  Seasonal  Allocations  of  the  Pacific 
Hahbut  PSC  Limits 

Under  §  672.20(f)(2)(iii),  NMFS 
proposes  to  allocate  the  Pacific  halibut 
PSC  limits  by  season,  based  on 
recommendations  from  the  Council.  For 
purposes  of  this  notice,  the  Council 
recommended  the  same  seasonal 
allocation  of  PSC  limits  for  the  1992 
fishing  year  as  those  in  effect  during  the 
1991  fishing  year  (56  FR  8723;  March  1. 
1991).  The  1991  allocations  were  as 
follows: 
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Trm»t— 2,000 

Hook-aatf-lM*-7S0  Ml 

01/01-03/31 

600  mt  (30%) 

01/01-05/14    200mt(27%) 

05/15-06/31     500mt(66%) 

09/01-12/31      50  mt  (7%) 

04/01-06/30 

eea  mt  (fwit)         

07/01-09/29 

400  mt  (20%) „'     

400  ml  (20%K 

09/30-12/31 

Regulations  specify  that  any  overages 
or  shortfalls  in  PSC  catches  will  be 
accounted  for  in  the  next  season. 

NMFS  based  the  proposed  seasonal 
allocations  of  the  Pacific  halibut  PSC 
limits  on  information  summarized  in  the 
notice  of  final  19S1  specifications  (56  FR 
8723;  March  1.  ttei)^  wiuch  is 
unchanged  at  this  time,  with  one 
exception.  That  notice  discussed  a 
proposed  sablefish  season  delay  from 
Apdl  1  te  May  15.  That  new  season  date 
was  in  e^ect  in  1991  and  will  be  uk 
effect  agaia  in  1992. 

Interim  Gronnflnsh  Harvest 
SpedficationB 

Current  regulations  (50  CFR 
672.20(c)(l)(i))  require  that  one-fourth  of 
the  proposcMl  TACs  and  apportionments 


among  DAP.  JVP.  TALFF.  and  one-fourth 
of  the  Pacific  halibut  PSC  limits 
amounts,  which  were  adopted  \xy  the 
Council  at  its  September  1991  meeting, 
be  implemented  on  an  interim  basis  on 
January  1  of  a  new  fishing  year. 
Seasonal  apportionments  of  TACs  or 
PSC  limits  under  provisions  of  other 
regulations  may  supersede  this  interim 
specification. 

Table  1  of  this  notice  shows  one- 
fourth  of  each  preTiminary  specificertion 
of  TAC  for  each  of  the  target  species 
and  the  "other  species"  categories. 
These  amounts  will  be  in  effect  January 
1. 1992.  on  an  interim  basis  until 
superseded  by  a  notice  of  final  TAC 
specifications  published  in  the  Federal 
Register. 


Other  Matters 

This  action  is  taken  under  {  611S2 
and  }  672.20  and  complies  with 
Executive  Order  12291. 

List  of  SubjecU  SO  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  15. 19SL 
Samuel  W.  McKa«k 

Acting  .'Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  91-279i2  Filed  n-t»-91:  IZM  am) 
BtlXINQ  COOE  36H>-2>-« 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  \he 
public    Notices  of  heanrtgs  and 
investigatiofre,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authonty.  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  15, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection:  (3)  Form  number(8).  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copes  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  room  404-W  Admin. 
BIdg.,  Washington.  DC  20250,  (202)  447- 
2118. 

RevisioQ 

•  Agricultural  Marketing  Service 
Walnuts  Grown  in  California — 

Marketing  Order  No.  984 
Recordkeeping:  Monthly;  Annually 
Businesses  or  other  for-profit;  5,722 

responses:  1,407  hours 
Richard  Lower  (202)  720-3923 

Reinstatement 

•  Farmers  Home  Administration 

7  CFR  1901-K,  Certificates  of  Beneficial 

Ownership  and  Insured  Notes 
FmHA  471-7 
On  occasion 


Individuals  or  households:  Businesses  or 
other  for-profit;  445  responses;  126 
hours 

Jack  Holston  (202)  720-9736 

Larry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  91-28044  Filed  11-20-91:  8:45  am] 

MLUNQ  COOC  3410-01-M 


Agricultural  Stabilization  and 
Conservation  Service 

1992-Crop  Peanuts;  National 
Poundage  Quota 

agency:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 

ACTION:  Notice  of  proposed 
determination. 

summary:  This  notice  set  forth  a 
proposed  determination  that  the 
national  poundage  quota  for  the  1992 
crop  of  quota  peanuts  be  1,610.000  short 
tons,  an  increase  of  60.000  short  tons 
over  the  quota  for  the  1991  crop.  The 
national  poundage  quota  for  the  1992-93 
marketing  year  must  be  announced  on 
or  before  December  15. 1991. 

DATES:  Comments  must  be  received  by 
December  9, 1991,  in  order  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  to  Dr. 
Orval  Kerchner,  Acting  Director 
Commodity  Analysis  Division  (CAD). 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  room 
3741-South  Building.  USDA.  P.O.  Box 
2415.  Washington,  DC.  20013,  telephone 
202-720-3391.  All  written  submissions 
will  be  made  available  for  public 
inspection  from  8:15  a.m.  to  4:45  p.m., 
Monday  through  Friday,  in  room  3741- 
South  Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  W.  Holling,  commodity  Analysis 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  room  3741-South 
Building.  USDA.  P.O.  Box  2415. 
Washington.  DC.  20013.  telephone  202- 
720-7477.  A  Preliminary  Regulatory 
Impact  Analysis  is  available  from  the 
above-named  person. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major". 


The  matter  under  consideration  will 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individuals,  industries. 
Federal,  State  or  local  governments  or 
geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  titles  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number  10.051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  relating  to  intergovernmental 
consultation  with  State  and  local 
o^icials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  because  ASCS 
is  not  required  by  5  U.S.C.  533  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
determination. 

Section  358-l(a)(l)  of  the  Agricultural 
Adjustment  Act  of  1938  (the  1938  Act)  as 
amended,  requires  that  the  national 
poundage  quota  for  peanuts  for  each  of 
the  1991  through  1995  marketing  years 
be  established  by  the  Secretary  at  a 
level  that  is  equal  to  the  quantity  of 
peanuts  (in  tons)  that  the  Secretary 
estimates  will  be  devoted  in  each  such 
marketing  year  to  domestic  edible,  seed, 
and  related  uses.  Further,  the  national 
poundage  quota  for  a  marketing  year 
shall  not  be  less  than  1,350,000  short 
tons  (st).  The  marketing  year  (MY)  for 
the  1992  crop  of  peanuts  will  run  from 
August  1. 1992,  through  July  31, 1993. 
Poundage  quotas  for  the  1991-95  crops 
of  peanuts  were  approved  by  98.2 
percent  of  peanut  growers  voting  in  a 
referendum  conducted  December  10-13, 
1990.  The  referendum  was  conducted 
pursuant  to  section  358-l(d)  of  the  1938 
Act. 

The  national  poundage  quota  for  MY 
1991  was  1,550.000  St.  It  is  proposed  that 
the  national  poundage  quota  for  MY 
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1992  be  established  at  1.610,000  st  based 
on  the  following  data: 

Estimated  Domestic  Edible,  Seed  and 
Related  Uses  for  1992-Crop  Peanuts 


Item 

Short  tons 

Domestic  Edible: 
Domestic  Food 

1,211000 

On  farm  and  local  sales . 

21  000 

Subtotal ™      

1  232  000 

Seed .„ 

119000 

Related  Uses: 
Crushing  residual 

189,000 

Shrinkage  and  ottier  losses 

49,000 

Segregation  2  and  3  loan  transfers 
to  quota  loan 

20  000 

Quota  product  exports 

1000 

Subtotal 

259,000 

Total 

1,610.000 

The  estimate  of  1992  domestic  food 
use  was  developed  in  two  steps.  First, 
domestic  food  sue  was  estimated  by 
using  the  United  States  Department  of 
Agriculture  Interagency  Commodity 
Estimates  Committee  (ICEC)  projections 
of  1,225.000  St.,  a  2-percenf  increase  over 
estimated  MY  1991  domestic  food  use  of 
1,200,000  St.  This  increase  represents  a 
long  term  annual  upward  trend  in  the 
domestic  food  use  of  edible  peanuts. 
Second,  to  account  for  peanut  butter 
exports,  the  trend  figure  was  reduced  by 
14.000  St.  Although  the  food  use  figures 
include  product  exports,  such  exports  in 
most  instances  are  either  made  from,  or 
may  otherwise  be  credited  under  section 
359a(e)(l)  of  the  1938  Act.  as  being  made 
from  additional  peanuts.  No  adjustments 
were  made  for  federal  peanut  butter  and 
peanut  produce  purchases  since 
domestic  food  program  funding  and 
policies  for  MY  1992  are  not  expected  to 
change  materially  fi'om  MY  1991. 

The  estimate  for  farm  use  and  local 
sales  was  derived  by  taking  the 
difference  between  producer-certified 
1990-crop  marketings,  which  includes 
farm  use  and  local  sales  but  excludes 
seed,  and  1990-crop  inspections  and 
projecting  a  2-percent  annual  increase 
through  MY  1992. 

The  seed  estimate  is  based  on  the 
expected  1993-crop  planted  acreage  for 
peanuts  and  the  farmer  stock  equivalent 
of  the  seed  needed  to  plant  such 
acreage. 

The  crushing  residual  represents  the 
farmer  stock  equivalent  weight  of 
crushing  grade  kernels  shelled  from 
quota  peanuts.  The  crushing  residual 
identified  above  was  established  based 
on  a  long  standing  measure  used  by  the 
industry  that  estimates  crushing  peanuts 
will  normally  be  approximately  14 
percent, -on  a  farmer  stock  basis,  of  the 
total  domestic  food  and  seed  production. 


The  allowance  for  shrinkage  and 
other  losses  from  farmer  stock  delivery 
to  use  is  not  an  estimate  of  an  overall 
reduction  in  value  of  peanuts  over  the 
course  of  the  marketing  year  but  is  an 
estimate  of  reduced  kernel  weight 
available  for  marketing  as  well  as  for 
kernel  losses  due  to  damage,  fire,  and 
spillage.  These  losses  were  estimated  by 
multiplying  a  factor  of  0.04  times 
domestic  food  use.  This  factor  reflects  a 
long  standing  and  generally  accepted 
industry  estimate.  Excess  moisture  and 
weight  loss  due  to  foreign  material  in 
delivered  farmer  stock  peanuts  were  not 
considered  since  such  factors  are 
accounted  for  at  buying  points  and  do 
not  impact  upon  quota  marketing 
tonnage. 

Segregation  2  and  3  transfers 
represent  peanuts  used  in  that  manner 
would  otherwise  be  eligible  for  use  as 
quota  peanuts  but  are  not  due  to  quality 
problems.  Such  transfers  to  quota 
peanut  price  support  loan  pools  occur 
when  quota  peanuts  producers  due  to  no 
fault  of  their  own  would  otherwise  have 
insufficient  Segregation  1  peanuts  to 
fulfill  their  quota.  In  such  instances. 
Segregation  2  and  3  peanuts  pledged  as 
collateral  for  price  support  loans  as 
additional  peanuts  may  be  pledged  as 
collateral  for  a  price  support  loan  as 
quota  peanuts. 

The  calculation  of  quota  needs  also 
includes  an  estimate  for  the  use  of  quota 
peanuts  in  the  export  market. 

The  comment  period  has  been  limited 
to  end  by  December  9, 1991,  in  order  to 
permit  a  final  determination  by 
December  15, 1991,  as  required  by 
statute. 

Proposed  determination:  Accordingly, 
the  national  poundage  quota  for  1992- 
crop  peanuts  is  1,610,000  short  tons. 

Authority:  7  USC-1358-1. 
Signed  at  Washington,  DC  on  November 
15. 1991. 

John  A.  Stevenson. 

Acting  Administrator,  Agricultural     • 
Stabilization  and  Conservation  Service. 
[PR  Doc.  91-28045  Filed  11-20-01;  8:45  am] 
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Commodity  Credit  Corporation 
Bylaw*  Of  Corporation 

The  Bylaws  of  the  Commodity  Credit 
Corporation,  amended  October  22, 1991, 
are  as  follows: 

Offices  ' 

1.  The  principal  office  of  the 
Corporation  shall  be  in  the  City  of 
Washington,  District  of  Columbia,  and 
the  Corporation  shall  also  have  offices 
at  such  other  places  as  it  may  deem 


T 

necessary  or  desirable  in  the  conduct  of 
its  business. 

Seal 

2.  There  is  impressed  below  the 
official  seal  which  is  hereby  adopted  for 
the  Corporation.  Said  seal  may  be  used 
by  causing  it  or  a  facsimile  thereof  to  be 
impressed  or  affixed  or  reproduced. 


Meetings  of  the  Board 

3.  Regular  meetings  of  the  Board  shall 
be  held,  whenever  necessary,  on 
Wednesday  at  9:30  a.m.  in  the  Board 
meeting  room  in  the  U.S.  Department  of 
Agriculture  in  the  City  of  Washington. 
DC.  Notice  of  such  meetings  shall  be 
provided  in  the  same  manner  as  is 
specified  for  special  meetings  in 
paragraph  4.  No  regular  meetings  of  the 
Board  shall  be  held  except  in 
accordance  with  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b). 

4.  Special  meetings  of  the  board  may 
be  called  at  any  time  by  the  Chairman, 
the  Vice  Chairman,  or  by  the  PresidenL 
or  the  Executive  Vice  President  and 
shall  be  called  by  the  Chairman,  the 
Vice  Chaiman,  the  President,  or  the 
Executive  Vice  President  a  the  written 
request  of  any  five  Members.  Notice  of 
speci.3l  meetings  shall  be  given  either 
personally  or  by  mail  (including 
intradepartmental  mail  channels  of  the 
Department  of  Agriculture  or 
interdepartmental  mail  channels  of  the 
Federal  Government)  or  by  mailgram, 
and  notice  by  telephone  shall  be 
personal  notice.  Any  Member  may 
waive  in  writing  such  notice  as  to 
himself,  whether  before  or  after  the  time 
of  the  meeting,  and  the  presence  of  a 
member  at  any  meeting  shall  constitute 
a  waiver  of  notice  of  such  meeting.  No 
notice  of  an  adjourned  meeting  need  be 
given.  Any  and  all  business  may  be 
transacted  at  any  special  meeting  unless 
otherwise  indicated  in  the  notice 
thereof.  No  special  meetings  of  the 
Board  shall  be  held  except  in 
accordance  with  provisions  of  the 
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government  in  the  Sunshine  Act  (5 
U.S.C.  552b). 

5.  The  Secretary  of  Agriculture  shall 
serve  as  Chairman  of  the  Board.  The 
Deputy  Secretary  of  Agriculture  shall 
serve  as  Vice  Chairman  of  The  Board 
and.  in  the  absence  or  unavailability  of 
the  Chairman,  shall  preside  at  meetings 
of  the  Board,  in  the  absence  or 
unavailability  of  the  Chairman  and  the 
Vice  Chairman,  the  President  of  the 
Corporation  shall  preside  at  meetings  of 
the  Board.  In  the  absence  or 
unavailability  of  the  Chairman,  the  Vice 
Chairman,  and  the  President,  the 
Members  present  at  the  meeting  shall 
designate  a  Presiding  Officer. 

6.  At  any  meeting  of  the  Board  a 
quorum  shall  consist  of  five  Members. 
The  act  of  a  majority  of  the  Members 
present  at  any  meeting  at  which  there  is 
a  quorum  shall  be  the  act  of  the  Board. 

7.  The  General  Counsel  of  the 
Department  of  Agriculture,  whose  office 
shall  perform  all  legal  work  of  the 
Corporation,  and  the  Associate  General 
Counsel  in  the  Office  of  the  General 
Counsel  who  is  in  immediate  charge  of 
legal  work  for  the  Corporation  shall,  as 
General  Counsel  and  Associate  General 
Counsel  of  the  Corporation, 
respectively,  attend  meetings  of  the 
Board. 

8.  The  ^ecutive  Vice  President,  the 
Vice  President  who  is  the  Associate 
Administrator  of  the  Agricultural 
Stabilization  and  Conservation  Service, 
and  the  Secretary  shall  attend  meetings 
of  the  Board.  Each  of  the  other  Vice 
Presidents  and  Deputy  Vice  Presidents, 
and  the  Controller  shall  attend  meetings 
of  the  Board  during  such  time  as  the 
meetings  are  devoted  to  consideration  of 
matters  as  to  which  they  have 
responsibility. 

9.  Other  persons  may  attend  meetings 
of  the  Board  upon  specific  authorization 
by  the  Chairman.  Vice  Chairman,  or 
President. 

CompensatioD  of  Board  Members 

10.  The  compensation  of  each  Member 
shall  be  prescribed  by  the  Secretary  of 
Agriculture.  Any  Member  who  holds 
another  office  or  position  under  the 
Federal  Government,  the  compensation 
for  which  exceeds  that  prescribed  by  the 
Secretary  of  Agriculture  for  such 
Member,  may  plect  to  receive 
compensation  at  the  rate  provided  for 
such  other  office  or  position  in  lieu  of 
compensation  as  a  Member. 

Officers 

11.  The  officers  of  the  Corporation 
shall  be  a  President,  Vice  Presidents, 
and  Deputy  Vice  Presidents  as 
hereinafter  provided  for.  a  Secretary,  a 
Controller,  a  Treasurer,  a  Chief 


Accountant,  and  such  additional  officers 
as  the  Secretary  of  Agriculture  may 
appoint. 

12.  The  Under  Secretary  of  Agriculture 
for  International  A^airs  and  Commodity 
Programs  shall  be  ex  officio  President  of 
the  Corporation. 

13.  The  foliowing  officials  of  the 
Agricultural  Stabilization  and 
Conservation  Service  (hereinafter 
referred  to  as  ASCS).  Foreign 
Agricultural  Service  (hereinaf'.er 
referred  to  as  FAS).  Food  and  Nutrition 
Service  (hereinafter  referred  to  as  FNS). 
and  the  Agricultural  Marketing  Service 
(hereinafter  referred  to  as  AMS)  shall  be 
ex  officio  officers  of  the  Corporation: 

Administrator,  ASCS:  Executive  Vice 

President. 
Administrator.  AMS;  Vice  President. 
Administrator,  FAS;  Vice  President. 
Administrator.  FNS;  Vice  President. 
General  Sales  manager  and  Associate 

Administrator,  FAS:  Vice  President 
Associate  Administrator,  ASCS:  Vice 

President 
Deputy  Administrator,  State  and  County 

Operations,  ASCS;  Deputy  Vice 

President. 
Deputy  Administrator.  Commodity 

Operations.  ASCS;  Deputy  Vice 

President. 
Deputy  Administrator,  Management,  ASCS; 

Deputy  Vice  President 
Deputy  Administrator.  Program  Planning  and 

Development.  ASCS;  Deputy  Vice 

President. 
Executive  Assistant  to  tiie  Administrator. 

ASCS;  Secretary. 
Director,  Executive  Analysis  and  Appraisal 

Staff,  Office  of  the  Administrator,  ASCS; 

Deputy  Secretary. 
Director.  Financial  Management  Division. 

ASCS:  Controller. 
Deputy  Director,  for  Domestic  Programs, 

Financial  Management  Division,  ASCS: 

Deputy  Controller. 
Deputy  Director  for  Foreign  Programs, 

Financial  Management  Division.  ASCS; 

Treasurer. 
Chief.  Financial  Accounting.  Reports  and 

Analysis  Branch.  Financial  Management 

Division,  ASCS;  Chief  Accountant. 

The  person  occupying,  in  an  acting 
capacity,  the  office  of  any  person 
designated  ex  officio  by  this  paragraph 
13  as  an  officer  of  the  Corporation  shall, 
during  his  occupancy  of  such  office,  act 
as  such  officer. 

14.  Officers  who  do  not  hold  office  ex 
officio  shall  be  appointed  by  the 
Secretary  of  Agriculture  and  shall  hold 
office  until  their  respective 
appointments  shall  have  been 
terminated. 

The  President 

15.  (a)  The  President  shall  have 
general  supervision  and  direction  of  the 
Corporation,  its  officers  and  employees. 


(b)  The  President  shall  establish  and 
direct  an  Office  of  the  Secretariat.  Such 
office  shall  be  responsible  for  obtaining 
or  developing,  or  as  the  President 
determines,  information  on  major 
program  or  policy  proposals  submitted 
to  the  Board. 

The  Vice  Presidents 

16.  (a)  The  Executive  Vice  President 
shall  be  the  chief  executive  officer  of  the 
Corporation  and  shall  be  responsible  for 
submission  of  all  Corporation  policies 
and  programs  to  the  Board.  Except  as 
provided  in  paragraphs  (b),  (c).  (d),  and 
(e)  below,  the  Executive  Vice  President 
shall  have  general  supervision  and 
direction  of  the  preparation  of  policies 
and  programs  for  submission  to  the 
Board,  of  the  administration  of  the 
policies  and  programs  approved  by  the 
Board,  and  of  the  day-to-day  conduct  of 
the  business  of  the  Corporation  and  of 
its  officers  and  employees. 

(b)  The  Vice  President  who  is  the 
Administrator.  FAS.  shall  be  responsible 
for  preparation  for  submission  by  the 
Executive  Vice  President  to  the  Board  of 
those  pohcies  and  programs  of  the 
Corporation  which  arc  for  performance 
through  the  facilities  and  personnel  of 
FAS.  He  shall  also  have  responsibility 
for  the  administration  of  those 
operations  of  the  Corporation,  under 
policies  and  programs  approved  by  the 
Board,  which  are  carried  out  through 
facilities  and  personnel  of  FAS.  He  shall 
also  perform  such  special  duties  and 
exercise  such  powers  as  may  be 
prescribed,  from  time  to  time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

(c)  The  Vice  President  who  is 
Administrator,  AMS,  shall  be 
responsible  for  the  administration  of 
those  operations  of  the  Corporation, 
under  policies  and  programs  approved 
by  the  Board,  which  are  carried  out 
through  facilities  and  personnel  of  AMS. 
He  shall  also  perform  such  special 
duties  and  exercise  such  powers  as  may 
be  prescribed,  from  time  to  time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

(d)  The  Vice  President  who  is  the 
General  Sales  Manager  and  Associate 
Administrator,  FAS,  shall  be  responsible 
for  preparation  for  submission  by  the 
Executive  Vice  President  to  the  Board  of 
policies  and  programs  of  the 
Corporation  which  are  for  performance 
through  the  facilities  and  personnel  of 
FAS.  He  shall  also  have  responsibility 
for  the  administration  of  those 
operations  of  the  Corporation,  under  the 
policies  and  programs  approved  by  the 
Board,  which  are  carried  out  through 
facilities  and  personnel  of  FAS.  He  shall 
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also  perform  such  special  duties  and 
exercise  such  powers  as  may  be 
prescribed,  from  time  to  time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

(e)  The  Vice  President  who  is  the 
Administrator,  FNS,  shall  be  responsible 
for  the  administration  of  those 
operations  of  the  Corporation,  under 
policies  and  programs  approved  by  the 
Board,  which  are  carried  out  through 
facilities  and  personnel  of  FNS.  He  shall 
also  perform  such  special  duties  and 
exercise  such  powers  as  may  be 
prescribed,  from  time  to  time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

17.  The  Vice  President  who  is  the 
Associate  Administrator,  ASCS,  and  the 
Deputy  Vice  Presidents  shall  assist  the 
Executive  Vice  President  in  the 
performance  of  his  duties  and  the 
exercise  of  his  powers  to  such  extent  as 
the  President  or  the  Executive  Vice 
President  shall  prescribe,  and  shall 
perform  such  special  duties  and  exercise 
such  powers  as  may  be  prescribed,  from 
time  to  time,  by  the  Secretary  of 
Agriculture,  the  Board,  the  President  of 
the  Corporation,  or  the  Executive  Vice 
President  of  the  Corporation. 

The  Secretary 

18.  The  Secretary  shall  attend  and 
keep  the  minutes  of  all  meetings  of  the 
Board:  shall  attend  to  the  giving  and 
serving  of  all  required  notices  of 
meetings  of  the  Board;  shall  sign  all 
papers  and  instruments  to  which  his 
signature  shall  be  necessary  or 
appropriate;  shall  attest  the  authenticity 
of  and  affix  the  seal  of  the  Corporation 
upon  any  instrument  requirfng  such 
action  and  shall  perform  such  other 
duties  and  exercise  such  other  powers 
as  are  commonly  incidental  to  the  Office 
of  Secretary  as  well  as  such  other  duties 
as  may  be  prescribed,  from  time  to  time, 
by  the  President  or  the  Executive  Vice 
President. 

The  Controller 

19.  (a)  The  Controller  shall  have 
charge  of  all  fiscal  and  accounting 
affairs  of  the  Corporation,  including  all 
borrowings  and  related  financial 
arrangements,  claims  activities,  and 
formulation  of  prices  in  accordance  with 
established  policies;  and  shall  perform 
such  other  duties  as  may  be  prescribed, 
from  time  to  time,  by  the  President  or 
the  Executive  Vice  President. 

(b)  The  Deputy  Controller  shall  assist 
the  Controller  in  the  administration  of 
all  fiscal  and  accounting  affairs  of  the 
Corporation,  including  all  borrowings 
and  related  financial  arrangements, 
claims  activities,  and  formulation  of 
prices  in  accordance  with  established 


policies;  and  shall  perform  such  other 
duties  as  may  be  prescribed,  from  time 
to  time,  by  the  President  or  the 
Executive  Vice  President. 

The  Treasurer 

20.  The  Treasurer,  under  the  general 
supervision  and  direction  of  the 
Controller,  shall  have  charge  of  the 
custody,  safekeeping  and  disbursement 
of  all  funds  of  the  Corporation;  shall 
designate  qualified  persons  to  authorize 
disbursement  of  corporate  funds;  shall 
direct  the  disbursement  of  funds  by 
disbursing  officers  of  the  Corporation  or 
by  the  Treasurer  of  the  United  States. 
Federal  Reserve  Banks  and  other  fiscal 
agents  of  the  Corporation;  and  shall 
issue  instructions  incidental  thereto: 
shall  be  responsible  for  documents 
relating  to  the  general  financing 
operations  of  the  Corporation,  including 
borrowings  from  the  United  States 
Treasury,  commercial  banks  and  others; 
shall  arrange  for  the  payment  of  interest 
on  and  the  repayment  of  such 
borrowings;  shall  arrange  for  the 
payment  of  interest  on  the  capital  stock 
of  the  Corporation:  shall  coordinate  and 
give  general  supervision  to  the  claims 
activities  of  the  Corporation  and  shall 
have  authority  to  collect  all  monies  due 
the  Corporation,  to  receipt  therefor  and 
to  deposit  same  for  the  account  of  the 
Corporation;  and  shall  perform  such 
other  duties  relating  to  the  fiscal  and 
accounting  affairs  of  the  Corporation  as 
may  be  prescribed,  from  time  to  time,  by 
the  Controller. 

The  Chief  Accountant 

21.  The  Chief  Accountant.' under  the 
general  supervision  and  direction  of  the 
Controller,  shall  have  charge  of  the 
general  books  and  accounts  of  the 
Corporation  and  the  preparation  of 
financial  statements  and  reports.  He 
shall  be  responsible  for  the  initiation, 
preparation  and  issuance  of  policies  and 
practices  related  to  accounting  matters 
and  procedures,  including  official 
inventories,  records,  accounting  and 
related  office  procedures  where 
standardized,  and  adequate  subsidiary 
records  of  revenues,  expenses,  assets 
and  liabilities;  and  shall  perform  such 
other  duties  relating  to  the  fiscal  and 
accounting  affairs  of  the  Corporation  as 
may  be  prescribed,  from  time  to  time,  by 
the  Controller. 

Other  Officials 

22.  Except  as  otherwise  authorized  by 
the  Secretary  of  Agriculture  or  the 
Board,  the  operations  of  the  Corporation 
shall  be  carried  out  through  the  facilities 
and  personnel  of  ASCS,  FAS.  FNS.  and 
AMS  in  accordance  with  any 
assignment  of  functions  and 


responsibilities  made  by  the  Secretary 
of  Agriculture  and.  within  his  respective 
agency  or  office,  by  the  Addministrators 
of  ASCS,  FAS,  FNS,  AMS,  or  the 
General  Sales  Manager  and  Associate 
Administrator.  FAS. 

23.  The  Directors  of  the  divisions  and 
the  Directors  of  the  Kansas  City 
Commodity  Office  and  the  Kansas  City 
Management  Office  of  the  ASCS  shall 
be  Contracting  Officers  and  executives 
of  the  Corporation  in  general  charge  of 
the  activities  of  the  Corporation  carried 
out  through  their  respective  divisions  or 
offices.  The  responsibilities  of  such 
Directors  in  carrying  out  activities  of  the 
Corporation,  which  shall  include  the 
authority  to  settle  and  adjust  claims  by 
and  against  the  Corporation  arising  out 
of  activities  under  their  jurisdiction, 
shall  be  discharged  in  conformity  with 
these  Bylaws  and  applicable  programs, 
policies,  and  procedures. 

Contracts  of  the  Corporation 

24.  Contracts  of  the  Corporation 
relating  to  any  of  its  activities  may  be 
executed  in  its  name  by  the  Secretary  of 
Agriculture  gr  the  President.  The  Vice 
President,  the  Deputy  Vice  Presidents, 
the  Controller,  the  Treasurer,  and  the 
Directors  of  the  divisions  and  the 
Directors  of  the  Kansas  City  Commodity 
Office  and  the  Kansas  City  Management 
Office  of  the  ASCS  may  execute 
contracts  relating  to  the  activities  of  the 
Corporation  for  which  they  are 
respectively  responsible. 

25.  The  Executive  Vice  President  who 
is  the  Administrator  of  ASCS  and, 
subject  to  the  written  approval  by  such 
Executive  Vice  President  of  each 
appointment,  the  Vice  Presidents,  the 
Deputy  Vice  Presidents,  the  Controller, 
and  the  Directors  of  the  divisions  and 
the  Directors  of  the  Kansas  City 
Commodity  Office  and  the  Kansas  City 
Management  Office  of  the  ASCS  may 
appoint,  by  written  instrument  or 
instruments,  such  Contracting  O^icers 
as  they  deem  necessary,  who  may,  to 
the  extent  authorized  by  such 
instrument  or  instruments,  execute 
contracts  in  the  name  of  the 
Corporation.  A  copy  of  each  such 
instrument  shall  be  filed  with  the 
Secretary. 

26.  Appointments  of  Contracting 
Officers  may  be  revoked  by  written 
instrument  or  instruments  by  the 
Executive  Vice  President  or  by  the 
official  who  made  the  appointmetit.  A 
copy  of  each  instrument  shall  be  filed 
with  the  Secretary. 

27.  In  executing  a  contract  in  the  name 
of  the  Corporation,  an  official  shall 
indicate  his  title. 
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Anaual  Report 

28.  The  Executive  Vice  President  shall 
be  responsible  for  the  preparation  of  an 
annual  report  of  the  activities  of  the 
Corporation,  which  shall  be  filed  with 
the  Secretary  of  Agriculture  and  with 
the  Board. 

Amendments 

29.  These  Bylaws  may  be  altered  or 
amended  or  repealed  by  the  Secretary  of 
Agriculture,  or  subject  to  his  approval 
by  action  of  the  Board  at  any  regular 
meeting  of  the  Board  or  at  any  special 
meeting  of  the  Board,  if  notice  of  the 
proposed  alteration,  amendment,  or 
repeal  be  contained  in  the  notice  of  such 
special  meeting. 

Approval  of  Board  Action 

30.  The  actions  of  the  Board  shall  be 
subject  to  the  approval  of  the  Secretary 
of  Agriculture. 

I.  James  V.  Hansen.  Secretary, 
Commodity  Credit  Corporation,  do 
hereby  certify  that  the  above  is  a  full 
true,  and  correct  copy  of  the  Bylaws  of 
Commodity  Credit  Corporation,  as 
amended  October  22. 1991. 

In  witness  whereof  I  have  officially 
subscribed  my  name  and  have  caused 
the  corporate  seal  of  he  said 
Corporation  to  be  afTixed  this  15th  day 
of  November.  1991. 
lames  V.  Hanaan. 

Secretary.  Commodity  Credit  Corporation. 
|FR  Doc.  91-28046  Filed  11-20-01: 8:45  am] 
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Forest  Service 

Ice  Caves  Timber  Sale,  Dixie  National 
Forest,  Kane  County,  UT 

AQEMCV:  Forest  Service.  USDA. 
action:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  harvest 
timber  in  the  Ice  Caves  area  of  the 
Cedar  City  Range  District.  Dixie 
National  Forest.  The  area  is 
approximately  35  miles  east  of  Cedar 
City.  Utah. 

The  Forest  Service  Mission  is  to 
provide  for  sustained  flow  of  renewable 
resources,  while  promoting  a  healthy 
and  productive  enviroimient  for  the 
Nation's  forests  and  rangelands.  It  is 
responsible  and  necessary,  then,  that 
the  Forest  Service  propose  a  project  to 
meet  the  desired  future  condition  for  this 
area  as  described  in  the  Dixie  National 
Forest  Land  and  Resource  Management 
Plan. 


The  agency  is  seeking  information  and 
comments  from  Federal.  State  and  local 
agencies  and  individuals  and 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparing  the  Draft 
Environmental  Impact  Statement. 
DATES:  Comments  concerning  this 
project  should  be  received  by  December 
12.1991 

AOoncsscS:  Submit  written  comments 
and  suggestions  to:  District  Ranger. 
Cadar  City  Ranger  District.  Dixie 
National  Forest.  P.O.  Box  627,  Cedar 
City.  UT  84721-0627 
FOR  FURTHER  INFORMATION  CONTACT 
Direct  questions  about  the  proposed 
action  and  EIS  to  Randall  Hayman. 
Forester/Silviculturist.  Cedar  City 
Ranger  District.  P.O.  Box  627.  Cedar 
City.  UT  84721-0627.  phone  (801)  865- 
3200. 
SUPPLEMENT ARY  INFORMATION:  The 

proposed  timber  sale  was  identified  in 
the  Dixie  National  Forest  Land  Resource 
Management  Plan  (DNF-LRMP)  as  a 
management  activity  that  could  be  used 
to  move  this  area  closer  to  the  desired 
future  condition  as  described  in  the 
DNF-LRMP.  The  proposed  project  area 
encompasses  approximately  5,206  acres 
of  National  Forest  System  lands. 
Vegetation  consists  of  ponderosa  pine 
and  mixed  conifer  stands  containing 
scattered  aspen  patches,  dry  meadows, 
and  intermittent  drainages.  Portions  of 
the  area  were  logged  in  the  early  1960's. 
Use  of  the  area  includes  grazing  by 
permitted  sheep,  fuelwood  gathering, 
hunting,  off-road  vehicle  travel,  and 
snowmobiling. 

The  EIS  will  tier  to  the  DNF-LRMP 
and  FEIS  which  provides  the  Forest  Plan 
guidance  for  management  activities  by 
specifying  the  goals  and  objectives, 
desired  future  condition,  management 
area  direction,  and  standards  and 
guidelines.  The  proposed  project  area 
includes  land  designated  under  the 
DNF-LRMP  as  Wood  Production  and 
Utilization  (7A);  Roaded  Natural 
Recreation  (2B);  and  Developed 
Recreation  (lA).  No  other  licenses  or 
permits  are  required  to  implement  the 
proposed  action. 

A  reasonable  range  of  alternatives 
will  be  considered.  One  of  these 
alternatives  will  be  the  "no  action" 
alternative  in  which  the  proposed  action 
would  not  be  implemented,  but  current 
management  would  continue  (i.e.. 
dispersed  recreation,  livestock  grazing, 
fuelwood  gathering,  etc.).  Other 
alternatives  to  the  proposed  action  will 
examine  various  silvicultural  and 
management  options  designed  to 
achieve  integrated  resource 
management  goals.  As  lead  agency,  the 


Forest  Service  will  analyze  and 
document  the  direct,  indirect  and 
cumulative  environmental  effects  of  the 
alternatives.  The  EIS  will  also  include 
site  specific  mitigation  measures. 

The  Proposed  Action  would 
implement  a  combination  of  treatments 
designed  to  move  the  project  area 
toward  the  desired  future  condition 
(DFC),  as  defined  in  the  DNF-LRMP.  It 
has  been  estimated  that  approximately 
2225  acres  would  be  harvested, 
removing  an  estimated  5500  MBF  of 
conifer  volume  and  700  MBF  of  aspen 
volume.  A  total  of  23.1  miles  of  systems 
roads  would  be  needed  to  complete 
harvest  and  post-harvest  operations:  2.2 
miles  of  construction.  4.1  miles  of 
reconstruction,  and  14.6  miles  of  pre- 
haul  maintenance  or  reconditioning  of 
an  existing  road  system.  An  estimated 
1600  acres  would  be  percommercially 
thinned  following  commercial  harvest  to 
further  improve  species  composition, 
stand  vigor  and/or  growth.  An 
estimated  350  acres  would  be 
regenerated:  approximately  35  acres 
would  be  regenerated  naturally  to  aspen 
and  315  acres  would  be  regenerated 
artificially  and/of  naturally  with 
desirable  conifer  species. 

Public  comment  on  the  proposed 
action  is  invited.  The  Forest  Service  has 
received  public  comments  since  1990 
through  letters,  public  meetings,  and 
field  reviews.  All  responses  received 
from  previous  requests  for  public 
comment  will  be  incorporated  into  the 
analysis  process,  and  do  not  need  to  be 
repeated  with  any  additional  comments 
that  publics  wish  to  make  concerning 
this  project.  The  following  tentative 
issues  have  been  developed  from 
previous  public  comments: 

Issues  Concerning  Visuals  and 
Recreation 

a.  Lack  of  treatment  in  overmature 
aspen  and  conifer  stands  progressing 
toward  climax  may  decrease  visual 
quality  in  DNF-LR!mP  Management 
Area  lA  and  2B.  and  a  long  visual 
corridors  in  this  area. 

b.  Harvest  activities  may  affect  the 
visual  integrity  of  the  travel  corridors, 
recreation  sites,  and  subdivisions 
located  in  or  near  the  project  area. 

c.  Harvest  activities  may  affect  the 
quality  of  the  recreational  experience 
for  those  that  venture  off  the  main  roads 
and  trails. 

d.  Post  harvest  travel  managment  of 
skid  trails  and  roads  may  facilitate  off- 
road  vehicle  travel  in  the  project  area 
and  negatively  impact  other  resources. 

e.  Off-road  public  fuelwood  gathering 
may  impact  other  resources. 
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Issues  Concerning  Wildlife 

a.  Habitat  for  management  indicator 
species  (MIS)  identified  in  the  DNF- 
LRMP  may  be  reduced  by  the  timber 
harvest  activities. 

b.  Old  growth  ecosystems  within  the 
project  area  may  be  reduced  or 
fragmented  by  the  proposed  action, 
thereby  impacting  old  growth  dependent 
or  related  wildlife  species. 

c.  Habitat  for  MIS  species  identified  in 
the  DNF-LRMP  may  be  impacted  by 
post-harvest  travel  management. 

d.  Proposed  aspen  management  may 
contribute  to  wildlife  habitat 
enhancement. 

Issues  Concerning  Timber  Management 

a.  Lack  of  treatment  may  result  in 
growth  rates  that  are  below  site 
potential  for  maximizing  sawlog 
production  due  to  overstocking,  insects 
and  disease  and  species  composition. 

b.  Lack  of  equal  size  class 
distributions  may  affect  maintenance  of 
a  sustained  yield  of  timber  products. 

c.  Treatment  methods  may  effect  the 
potential  for  wildfire  by  altering  fuel 
loading  and  fuel  corridors  within  the 
project  area.  Project  area  is  within  a 
urban  interface  area  (adjoining  private 
subdivisions  to  the  north). 

Issues  Concerning  Soil,  Hydrology  and 
Fisheries 

a.  Timber  harvest  and  road 
construction/reconstruction  may  effect 
water  quality,  stream  channel  stability, 
and  fisheries  in  Duck  Creek  and  Willis 
Creekv 

Issues  Concerning  Sodal/Economics 

a.  Sales  offered  may  not  meet  the 
needs  of  small  timber  operators. 

b.  Proposed  actions  may  not  yield  cost 
effective  treatments.  (Maximize  Public 
Net  Benefits). 

c.  Wood  products  resulting  from 
harvest  activities  may  contribute  to  the 
culture,  health,  and  stability  of  several 
local  communities. 

Issues  Concerning  Rangeland  Use 

a.  Grazing  restrictions  proposed  for 
protection  of  regeneration  areas  on  this 
sale  and.  it  necessary,  on  the  adjacent 
Lars  Fork  timber  sale  project  area,  may 
decrease  the  amount  of  forage  available 
for  livestock  use  on  the  Deep  Creek 
allotment. 

The  DIES  is  expected  to  be  available 
for  public  review  by  March  1992.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 


participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503,3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Model  (9th  Circuit.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (EJ).  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 

The  Final  Environmental  Impact 
Statement  (FEIS)  is  expected  to  be 
published  by  July  1992. 

Hugh  C.  Thompson,  Forest  Supervisor. 
Dixie  National  Forest,  is  the  responsible 
official. 

Dated:  November  S,  1991. 
Hugh  Tbompaoo. 
Forest  Supervisor. 

[FR.  Doc.  91-28031  Filed  11-20-Bl;  8:45  am] 
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AppRlscMsn  Power  Cotnpsny 
Transmission  Line  Construction- 
Ciovsrdate,  Virginia  to  Oceana,  West 
Virginia,  etal. 

AOENCV:  Forest  Service.  USDA. 

ACTION:  Notice:  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare,  using  a  contractor,  a  draft  and 
flnal  environmental  impact  statement  on 
a  proposed  action  to  authorize  the 
Appalachian  Power  Company  to 
construct  a  765.000-volt  transmission 
line  across  approximately  twelve  miles 
of  the  Jefferson  National  Forest  as  well 
as  portions  of  the  Appalachian  National 
Scenic  TraiL  the  New  River  (at 
Bluestone  Lake)  and  R.D.  Bailey  Lake 
Flowage  Easement  Land  (at  Guyandotte 
River). 


The  Appalachian  Power  Company 
proposal  involves  Federal  land  under 
the  administrator  jurisdiction  of  the 
USDA  Forest  Service  (Jefferson  National 
Forest),  The  USDI  National  Park  Service 
(Appalachian  National  Scenic  Trail)  and 
the  US  Army  Corps  of  Engineers  (New 
River  and  R.D.  Bailey  Lake  Flowage 
Easement  Land). 

The  Forest  Service  will  be  the  lead 
agency  and  is  responsible  for  the 
preparation  of  the  environmental  impact 
statement.  The  National  Park  Service 
and  the  US  Army  Corps  of  Engineers 
will  be  cooperating  agencies  in 
accordance  with  40  CFR  1501.6. 

The  total  length  of  the  electric 
transmission  line  proposed  by  the 
Appalachian  Power  Company  is 
approximately  115  miles. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  31, 1992,  to  ensure 
timely  consideration. 

ADDRESSES:  Send  written  comments  to: 
Joy  E.  Berg.  Forest  Supervisor.  Jefferson 
National  Forest;  210  Franklin  Road.  SW.. 
Caller  Service  2900.  Roanoke.  Virginia 
24001. 

FOR  FURTHER  INPORMATION  CONTACT 

Frank  Bergmann,  Forest  Service  Project 
Coordinator.  (703)  962-4348. 
SUPPLEMENTARY  INFORMATION:  The 

Appalachian  Power  Company  has 
submitted  an  application  to  the  Jefferson 
National  Forest  for  authorization  to 
construct  a  765,000-volt  electric 
transmission  line  across  approximately 
twelve  miles  of  the  National  Forest. 
Portions  of  the  Appalachian  National 
Scenic  trail,  the  New  River  (at  Bluestone 
Lake),  and  RJ3.  Bailey  Lake  Flowage 
Easement  Land  (at  Guyandotte  River) 
would  also  be  crossed  by  the  proposed 
transmission  line. 

Studies  conducted  by  the  Appalachian 
Power  Company  and  submitted  to  the 
Virginia  State  Corporation  Commission, 
as  part  of  its  application  and  approval 
process,  indicate  a  need  to  reinforce  its 
extra  high  voltage  transmission  system 
by  the  mid-to-late  1990s  in  order  to 
maintain  a  reliable  power  supply  for 
projected  demands  within  its  service 
territory  in  central  and  western  Virginia 
and  southern  West  Virginia. 

The  proposed  transmission  line  would 
cover  a  distance  of  approximately  115 
miles  between  Cloverdale.  Virginia,  and 
Oceana.  West  Virginia. 

A  study  to  evaluate  potential  route 
locations  for  the  propo«ed  transmission 
line  has  been  prepared  for  Appalachian 
Power  Company  through  a  contract  with 
Virginia  Polytechnic  Institute  and  Slate 
University  (VPI)  and  West  Virginia 
University  ( WVU).  The  information 
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gathered  by  VPI  and  WVU,  along  with 
other  information  collected  during  the 
analysis  process,  will  be  utilized  in  the 
preparation  of  the  environmental  impact 
statement.  General  information  about 
the  transmission  line  route  proposal  is 
available  from  the  Jefferson  National 
Forest. 

The  decisions  to  be  made  following 
the  environmental  analysis  are  whether 
the  Forest  Service,  the  National  Park 
Service,  and  the  US  Army  Corps  of 
Engineers  will  authorize  Appalachian 
Power  Company  to  cross  approximately 
twelve  miles  of  the  Jefferson  National 
Forest,  a  segment  of  the  Appalachian 
National  Scenic  Trail,  and  the  New 
River  and  R.D.  Bailey  Lake  Flowage 
Easement  Land,  respectively,  with  the 
proposed  765.000-volt  transmission  line 
and  under  what  conditions  a  crossing 
would  be  authorized. 

The  following  issues,  related  to  the 
lands  under  Federal  jurisdiction,  will  be 
considered  in  the  environmental 
analysis  as  well  as  any  significant 
issues  identified  during  the  scoping 
process:  (1)  Effects  on  health  associated 
with  electro-magnetic  fields:  (2)  effects 
on  the  surface  and  ground  water  quality; 
(3)  effects  associated  with  herbicide  use 
and  other  vegetation  management 
practices  within  the  transmission  line 
corridor  (4)  effects  on  the  safety  of 
individuals  using  sail  planes  and  hang 
gliders  in  the  vicinity  of  the  transmission 
line:  (5)  effects  on  migratory  raptors 
resulting  from  the  construction  of  a 
power  line  along  traditional  migration 
routes:  (6)  effects  on  the  value  of  private 
land  located  adjacent  to  Federal  lands: 
(7]  the  audible  noise  effects  associated 
with  the  transmission  line;  (8)  ejects  on 
timber  production  within  the 
transmission  line  corridor  (9)  effects  on 
cultural  resources,  fish  and  wildlife 
habitat,  threatened  and  endangered 
plant  and  animal  species,  and  to 
geologic  resources;  (10)  effects  on 
existing  roads  and  bridges:  (11)  effects 
associated  with  the  construction  and 
maintenance  of  transmission  line  access 
roads:  (12)  effects  on  the  visual  resource 
resulting  h-om  the  construction  of  the 
transmission  line:  (13)  effects  on  he 
Appalachian  National  Scenic  Trail  from 
unauthorized  vehicular  access  to  and 
along  the  Trail. 

In  preparing  the  environmental  impact 
statement,  a  range  of  alternatives  will 
be  considered  to  meet  the  purpose  and 
need  for  the  proposed  action.  They  will 
include,  as  a  minimum,  alternative 
loutes  across  lands  administered  by  the 
Jefferson  National  Forest,  the  National 
Park  Service  and  the  US  Army  corps  of 
Engineers:  and  a  no  action  alternative. 
Under  the  no  action  alternative  APCO 


would  not  be  authorized  to  cross  the 
Jefferson  National  Forest,  the 
Appalachian  National  Scenic  Trail,  the 
New  River  and  R.D.  Bailey  Lake  Flow 
Age  Easement  Land.  The  alternatives 
developed  by  VPI  and  WVU  will  also  be 
considered. 

The  following  permits  and/or  licenses 
would  be  required  to  implement  the 
proposed  action: 
— Certificate  of  Public  Convenience  and 

Necessity  (Virginia  State  Corporation 

Commission) 
'—Certificate  of  Public  Convenience  and 

Necessity  (West  Virginia  Public 

Service  Commission) 
— Special  Use  Authorization  (Forest 

Service) 
— Right-of-Way  Authorization  (National 

Park  Service) 
— Section  10  Permit  (US  Army  Corps  of 

Engineers) 
— Right-of-Way  Easement  (US  Army 

Corps  of  Engineers) 
— Consent  of  Easement  (US  Army  Corps 

of  Engineers) 

Other  authorizations  may  be  required 
from  a  variety  of  Federal  and  State 
agencies. 

Public  participation  will  occur  at 
several  points  during  the  project 
analysis  process.  The  first  point  in  the 
analysis  is  the  scoping  process  (40  CFR 
1501.7).  The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  Federal.  State  and  local  agencies, 
the  proponent  of  the  action,  and  other 
individual  or  organizations  who  may  be 
interested  in  or  affected  by  the  electric 
transmission  line  proposal.  This  input 
will  be  utilized  in  the  preparation  of  the 
draft  environmental  impact  statement. 
The  scoping  process  includes,  but  is  not 
limited  to:  (1)  Identifying  potential 
issues.  (2)  identifying  issues  to  be 
analyzed  in  depth,  (3)  eliminating 
insignificant  issues  or  those  which  have 
been  covered  by  a  relevant  previous 
environmental  analysis.  (4)  exploring 
additional  alternatives,  and  (5) 
identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  and 
cumulative  effects). 

Public  participation  will  be  solicited 
through  contacts  with  known  interested 
and/or  affected  groups,  and  individuals; 
news  releases;  direct  mailings;  and/or 
newspaper  advertisements.  Public 
meetings  will  also  be  held  to  hear 
comments  concerning  the  Appalachian 
Power  Company  proposal  and  to 
develop  the  significant  issues  to  be 
considered  in  the  analysis.  When  the 
dates,  locations  and  times  for  the  public 
meetings  have  been  determined,  this 
information  will  be  made  known  to  the 
public  through  the  Federal  Register, 


local  media,  direct  contact  with  known 
interested  and  affected  groups  and 
individuals,  and  via  direct  mailings. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review 
by  February.  1993.  At  that  time.  EPA  will 
publish  a  notice  of  availability  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

Reviewers  need  to  be  aware  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
impact  statement  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their  . 

participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed, 
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considered,  and  responded  to  by  the 
Forest  Service  and  cooperating  agencies 
in  preparing  the  final  environmental 
impact  statement.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  January, 
1994. 

The  responsible  officials  will  consider 
the  comments,  responses,  environmental 
consequences  discussed  in  the  final 
environmental  impact  statement,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  document.  The  responsible  officials 
will  document  their  decisions  and 
reasons  for  their  decisions  in  a  Record 
of  Decision. 

The  responsible  official  for  the  Forest 
Service  is  Joy  E.  Berg,  Forest  Supervisor, 
Jefferson  National  Forest,  210  Franklin 
Road,  SW.  Caller  Service  2900  Roanoke. 
Virginia  24001.  The  responsible  official 
for  the  National  Park  Service  is  John  F. 
Byrne.  Project  Manager — Appalachian 
National  Scenic  Trail,  National  Park 
Service,  Harpers  Ferry  Center,  Harpers 
Ferry,  West  Virginia  25425.  The 
responsible  official  for  the  US  Army 
Corps  of  Engineers  is  James  R.  Van 
Epps,  Colonel,  Commanding,  Huntington 
District.  US  Army  Corps  of  Engineers, 
506  8th  Street,  Huntington,  West 
Virginia  25701-2070. 

Dated:  November  13, 1991. 
Joy  E.  B«s. 

Forest  Supenrisor,  /effenon  National  Forest 
(PR  Doc  01-27956  Filed  ll-20-«l:  8:45  am) 
MUMO  COM  M1»-11-ll 


A.M.  Timber  Sata,  Okanogan  National 
Forast.  Okanogan  County,  WA 

AGENCY:  Forest  Service.  USDA. 
action:  Notice  of  Intent  to  prepare  an 
environment  impact  statement. 

•UMMAKV:  The  Forest  Service.  USDA. 
will  prepare  an  environment  impact 
statement  (EIS)  for  projects  within  the 
A.M.  Area.  The  proposed  project  is  the 
A.M.  Timber  Sale,  selling  in  1993,  and 
harvesting  8.0  million  board  feet  of 
timber  with  12  miles  of  road 
construction.  The  purpose  of  the  EIS  will 
be  to  develop  and  evaluate  a  range  of 
alternatives  for  timber  harvest  and  road 
construction  levels.  The  alternatives  will 
include  a  no  action  alternative, 
involving  no  timber  harvest  or  road 
construction,  and  additional  alternatives 
to  respond  to  issues  generated  during 
the  public  involvement  (scoping) 
process.  The  proposed  project  will  be  in 
compliance  with  the  direction  in  the 
Okanogan  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  which  provides  the  overall 
guidance  for  management  of  the  area 


and  the  proposed  projects  for  the  next 
ten  years.  TTie  agency  invites  written 
comments  on  the  scope  of  this  project. 
In  addition,  the  agency  gives  notice  of 
this  analysis  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

dates:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  prior 
to  January  1. 1991. 

ADDREMES:  Submit  written  comments 
to  Arlo  VanderWoude,  Timber 
Management  Assistant,  Twisp  Ranger 
District.  P.O.  Box  188,  Twisp,  WA  98856. 
Fon  njnTMiN  infowmatiow  contact: 
Questions  and  comments  about  the  EIS 
should  be  directed  to  Arlo 
VanderWoude,  Timber  Management 
Assistant,  Twisp  Ranger  District,  P.O. 
Box  188,  Twisp.  WA  96856:  phone  (509) 
997-2131. 

SUPPLEMENTARY  INPONMATION:  The 

Forest  Service  proposal  includes  timber 
harvest  and  road  construction  involving 
one  timber  sale,  portions  of  which 
proposes  entry  into  the  Sawtooth 
Roadless  Area.  The  area  being  analyzed 
is  approximately  15,000  acres,  and  is 
located  in  T34N,  R19E,  WM:  T34N,  R20E, 
WM;  and  T33N.  R20E,  WM. 

This  draft  EIS  will  be  tiered  to  the 
Forest  Plan.  The  Plan's  direction  for  this 
project  area  is  in  the  following 
management  area  (MA):  MA25. 
intensively  managing  the  timber  and 
range  resources,  the  major  issues  that 
have  identified  to  date  reflect  entering 
an  inventoried  roadless  area  and 
maintaining  high  water  quality. 

The  analysis  will  evaluate  a  range  of 
alternatives.  Alternatives  to  be 
evaluated  included  no  action  (or  no 
harvesting  or  road  building  at  this  time), 
the  proposed  project  (harvesting  8 
million  broad  feet  of  timber  and 
constructing  12  miles  of  road),  and 
alternatives  with  varying  levels  of 
harvest  and  road  construction. 

Public  meetings  will  be  held  during 
the  analysis  process  to  allow  review 
and  comment  of  information. 
Notification  of  the  dates  and  tinv^s  of 
the  meetings  will  be  published  in  the 
Omak  Chronicle  and  Methow  Valley 
News  two  weeks  prior  to  the  dates. 
Public  participation  will  be  especially 
important  at  several  times  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  local 
agencies.  Native  American  Tribes,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  actions.  This  information  will 
be  used  in  preparation  of  the  draft  EIS. 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 


2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  September  1992.  At 
that  time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  member*  of 
the  public  for  their  review  and  comment.. 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register.  It 
is  very  important  that  those  interested  in 
the  management  of  the  Okanogan 
National  Forest  participate  at  that  time. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merit 
of  the  alternatives  discussed  (see 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  40  CFR 
1503.3). 

The  Forest  Service  believes  it  is 
important  to  give  reviews  notice  at  this 
early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS  may  l>e  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel.  803  f.  2d  1016, 1022  {9lh  Cir, 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  (E.O.  Wis. 
1980).  Because  of  these  court  ruhngs.  it 
is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
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meaningfully  consider  them  in  the  Hnal 
EIS. 

The  final  EIS  is  scheduled  to  be 
completed  by  March  1993.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sam 
Cehr,  Forest  Supervisor,  Okanogan 
National  Forest,  is  the  responsible 
official,  and  will  make  a  decision 
regarding  this  proposal.  The  responsible 
official  will  document  the  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  The  decision  will  be  subject  of 
Forest  Service  Appeal  Regulations  (36 
CFR  part  217). 

Dated:  November  8. 1991. 
Sam  Gehr, 
Forest  Supervisor. 
(FR  Doc.  91-28002  Filed  11-20-91:  MS  am) 

■UJNQ  COOC  341ft-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting; 
Nevada  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Nevada  Advisory  Committee  to 
the  Commission  will  convene  at  10  a.m. 
and  adjourn  at  12  noon  on  December  9, 
1991  at  the  Law  Offices  of  Waither.  Key. 
et  al:  3500  Lakeside  Court.  2nd  Floor, 
Reno.  Nevada  89509.  The  purpose  of  the 
meeting  is  to  discuss  the  Committee's 
project  on  police-community  relations. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson. 
Margo  Piscevich  or  Philip  Montez. 
Director  of  the  Western  Regional 
Division  (213)  894-3437.  (TDD  213/894- 
0508).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division 
office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  IS. 
1991. 

Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  91-27966  Filed  11-20-91;  8:45  am] 
■NXMOCOOC  uas-oi-M 


Agenda  and  Notice  of  Public  Meeting; 
North  Dakota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  North  Dakota 
Advisory  Committee  to  the  Commission 
will  be  held  from  9  a.m.  until  630  p.m.  on 
Friday.  December  13, 1991.  at  the 
Holiday  Inn  Hotel.  1152  Memorial 
Highway  (Interstate  94,  Exit  34) 
Bismarck.  North  Dakota  58502.  The 
purpose  of  the  meeting  is  to  conduct  a 
briefing  forum  on  the  topic.  "Native 
American  Students  in  North  Dakota 
Special  Education  Programs." 
Participants  will  include  school  officials, 
education  specialists  and 
representatives  from  education 
associations  and  community 
organizations,  and  parents. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Bryce  Streibel,  or  William 
F.  Muldrow,  Director  of  the  Rocky 
Mountain  Regional  Division,  (303)  844- 
6716  (TDD  303-844-6720).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  November  15, 
1991. 

Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-27967  Filed  11-20-91:  8:45  am) 

MUJIM  COM  U3»-<I1-II 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(A-307-M3,  C-307-804] 

Postponement  of  Final  Antidumping 
Duty  and  Countervailing  Duty 
Determinations;  Gray  Portland  Cement 
and  Clinker  From  Venezuela 

aqency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  November  21. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Smith,  Office  of  Antidumping 
Investigations,  or  Elizabeth  Graham, 
Office  of  Countervailing  Investigations, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 


of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230.  at  (202)  377-3798  or  377-4105. 
respectively. 

postponement:  On  November  6, 1991. 
Venezolana  de  Cemenlos.  S.A.C.A..  a 
respondent  in  these  investigations 
accounting  for  a  significant  proportion 
of  exports  of  the  subject  merchandise, 
requested  that  the  Department  postpone 
the  final  antidumping  duty 
determination,  in  accordance  with 
section  735(a)(2)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 
Accordingly,  we  are  postponing  the  date 
of  the  final  determination  until  not  later 
than  March  18. 1992.  Furthermore,  on 
September  5, 1991,  the  final 
determination  in  the  companion 
countervailing  duty  investigation  was 
aligned  with  that  of  the  antidumping 
duty  investigation  (56  FR  43907). 
Therefore,  in  accordance  with  section 
705(a)(1)  of  the  Act.  the  final 
determination  in  the  countervailing  duty 
investigation  will  also  be  postponed 
until  not  later  than  March  18, 1992. 

The  case  briefs  in  the  antidumping 
duty  investigation  are  now  due  no  later 
than  February  6. 1992,  and  rebuttal 
briefs  no  later  than  February  13. 1992. 
The  case  briefs  in  the  countervailing 
duty  investigation  are  now  due  no  later 
than  than  January  7. 1992.  and  rebuttal 
briefs  no  later  than  January  13. 1992.  In 
accordance  with  19  CFR  353.38(b)  and 
355.38(b).  we  will  hold  public  hearings,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  antidumping  duty 
hearing  will  he  held  on  February  18. 
1992.  at  10  a.m.  at  the  U.S.  Department 
of  Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230.  The  tentative  date  for  the 
countervailing  duty  hearing  is  January 
21, 1992,  at  1  p.m.  at  the  U.S.  Department 
of  Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearings  48  hours  before  the 
scheduled  time. 

This  notice  is  published  pursuant  to 
sections  705(d)  and  735(d)  of  the  Act  and 
19  CFR  355.20(c)(3)  and  353.20(b)(2). 

Dated:  November  13. 1991. 
Majorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-28069  Filed  11-20-91:  8:45  am] 

BILUNOCOOC  IStO-Oft-W 
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(A-570-S11I 


Antidumping  Duty  Order;  Tungsten 
Ore  Concentrates  From  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  21. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  E.  Oakes.  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  377-3174. 
SCOPE  OF  oroer:  The  merchandise 
covered  by  this  investigation  is  tungsten 
ore  concentrates.  This  includes  any 
concentrated  or  upgraded  form  of  raw 
tungsten  ore.  whether  high-  or  low- 
grade.  High-grade  tungsten  ore 
concentrates  are  defined  as  a 
concentrated  form  of  tungsten  ore 
containing  65  percent  of  more  by  weight 
of  tungsten  trioxide.  Low-grade  tungsten 
ore  concentrates  are  defined  as  a 
concentrated  form  of  tungsten  ore 
containing  less  than  65  percent  by 
weight  of  tungsten  trioxide.  Low-grade 
tungsten  ore  concentrates  include 
tungsten  slime,  which  has  a 
concentration  of  less  than  35  percent  by 
weight  of  tungsten  trioxide.  Tungsten 
ore  concentrates  are  used  in  the 
production  of  intermediate  tungsten 
products  such  as  APT.  tungstic  oxide, 
and  tungstic  acid.  These  intermediate 
products  have  end  uses  in  the 
metalworking,  mining,  construction, 
transportation,  and  oil-  and  gas-drilling 
industries.  Tungsten  ore  concentrates 
are  currently  classifiable  under  item 
2611.00.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  735(a)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
on  September  17. 1991.  the  Department 
made  its  final  determination  that 
tungsten  ore  concentrates  from  the  PRC 
are  being  sold  at  less  than  fair  value  (56 
FR  47738.  September  20. 1991).  On 
November  5. 1991.  in  accordance  with 
section  735(d)  of  the  Act,  the  ITC 
notified  the  Department  that  such 
imports  materially  injure  a  U.S.  industry. 
Therefore,  in  accordance  with  section 
736  of  the  Act,  the  Department  will 
direct  U.S.  Customs  o^icers  to  assess, 
upon  further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1)  of 


the  Act.  antidumping  duties  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
tungsten  ore  concentrates  from  the  PRC. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
tungsten  ore  concentrates  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  10. 1991, 
the  date  of  publication  of  the 
Department's  preliminary  determination 
in  the  federal  register  (56  FR  31387). 
On  or  after  the  date  of  Publication  of 
this  notice  in  the  FEDERAL  REGISTER, 
U.S.  Customs  officers  must  require,  at 
the  same  time  as  importers  would 
normally  deposit  estimated  duties  on 
this  merchandise,  a  cash  deposit  equal 
to  the  estimated  weighted-average 
antidumping  duty  margin  of  151.00 
percent  on  all  entries  of  tungsten  ore 
concentrates  from  the  PRC. 

This  notice  constitutes  an 
antidumping  duty  order  with  respect  to 
tungsten  ore  concentrates  from  the  PRC, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  November  14. 1991. 
Marjorie  A.  ChorlinB, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-28070  Filed  11-20-81:  8:45  am] 
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Foreign-Trade  Zones  Board 
(Order  No.  542] 

Resolution  and  Order  Approving  With 
Restriction  the  Application  of  tfte 
Caddo/Bossier  Parishes  Port 
Commission  for  a  Special-Purpose 
Subzone  at  the  AT&T 
Telecommunications  and  Computer 
Equipment  Manufacturing  Plant  in 
Shreveport,  LA 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  61a-eiu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Orden 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Caddo/Bossier  Parishes  Port  Commission, 
grantee  of  FTZ  145.  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  August  23, 


1990,  requesting  special-purpose  subzone 
status  at  the  telecommunications  and 
computer  equipment  manufacturing  plant  of 
the  American  Telephone  and  Telegraph 
Company,  in  Shreveport.  Ix>ui8iana,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act.  as  amended,  and 
the  FTZ  Board's  regulations  would  be 
satisfied,  and  that  the  proposal  would  t>e  in 
the  public  interest  if  approval  were  subject  to 
a  restriction  that  requires  that  privileged 
foreign  status  be  elected  on  all  foreign 
merchandise  that  is  subject  to  antidumping  or 
countervailing  duty  orders  at  the  time  of 
admission  to  the  subzone,  approves  the 
application  subject  to  the  foregoing 
restriction. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  to  Establish  a 
Foreign-Trade  Subzone  in  Shreveport. 
LA 

Wheivas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Caddo/Bossier  Parishes 
Port  Commission,  grantee  of  Foreign- 
Trade  Zone  No.  145,  has  made 
application  (filed  August  23. 1990.  FTZ 
Docket  37-90.  55  FR  35915.  9/4/90)  in 
due  and  proper  form  to  the  Board  for 
authority  to  establish  a  special-purpose 
subzone  at  the  telecommunications  and 
computer  equipment  manufacturing 
plant  of  American  Telephone  and 
Telegraph  Company  (AT&T)  in 
Shreveport.  Louisiana: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard:  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action; 


58682 


Federal  Register  /  Vol.  56.  No.  225  /  Thursday,  November  21,  1991  /  Notices 


Now.  Therefore,  in  accordance  with 
the  application  filed  August  23. 1990,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  AT&T 
plant  in  Shreveport,  Louisiana, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  145A,  at  the 
location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  regulations  issued 
thereunder,  to  the  restriction  in  the 
resolution  accompanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal.  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone.  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  or  his  delegate  at  Washington, 
DC  this  13th  day  of  November,  1991, 
pursuant  to  Order  of  the  Board. 
Mar)orie  A.  Choriins, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
|ohn  |.  Da  Ponte.  Jr., 
Executive  Secretary. 

|FR  Doc.  91-28071  Rled  11-20-91:  8:45  am| 
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(Order  Na  544) 

Approval  for  Expansion  of  Foreign- 
Trade  Zone  2,  New  Orleans,  LA 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 


1934,  as  amended  (19  U.S.C.  81a-91u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order: 

Whereas,  the  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  Grantee  of 
Foreign-Trade  Zone  No.  2,  has  applied 
to  the  Board  for  authority  to  expand  its 
general-purpose  zone  to  include  a  site  at 
New  Orleans,  within  the  New  Orleans 
Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  October  31, 1990, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on 
November  13, 1990  (Docket  43-90,  55  FR 
47357): 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  New  Orleans  area;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest: 

Now.  Therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  October  31. 199a 
The  grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  tp  settlement  locally  by 
the  District  Director  of  Customs  and  the 
Army  District  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington.  DC  this  13th  day  of 
November.  1991. 

Marjotia  A.  Chariins. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman,  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 
|FR  Doc.  91-28072  Filed  11-20-91;  8:45  am) 
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International  Trade  Administration 
President's  Export  Council;  (Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  an  open  meeting. 

SUMMARY;  The  Global  Competitiveness 
and  Trade  Performance  Subcommittee 


of  the  President's  Export  Council  is 
holding  a  meeting  to  discuss 
organizational  issues  and  ways  the 
Council  could  encourage  excellence  in 
education:  recommend  removal  of 
regulatory  and  other  constraints  to 
productivity;  identify  domestic  barriers 
to  trade;  and  explore  ways  the  Council 
can  encourage  the  development  of 
standards  and  policies  which  will 
enable  U.S.  firms  to  compete  in  world 
markets.  The  President's  Export  Council 
was  established  on  December  20, 1973. 
and  reconstituted  May  4, 1979.  to  advise 
the  President  on  matters  relating  to  U.S. 
export  trade. 

DATES:  December  3. 1991,  from  2  p.m.  to 
4:30  p.m. 

ADDRESSES:  Main  Commerce  Building, 
room  4830, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Seating  is  limited  and  will  be  on  a  first 
come,  first  serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  L,aureen  Daly,  President's  Export 
Council,  room  3215.  Washington,  DC 
20230. 

Dated:  November  13. 1991. 

Wendy  H.  South, 

Staff  Director  and  Executive  Secretary, 
President  s  Export  Council. 

|FR  Doc.  91-27928  Filed  11-20-81: 6:45  am] 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Brownsville,  TX 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
M6DC  or  approximately  a  3-year  period, 
subject  to  Agency  priorities,  recipient 
performance  and  the  availability  of 
funds.  The  cost  of  performance  for  the 
first  budget  period  (12  months)  is 
estimated  as  $184,260  in  Federal  funds, 
and  a  minimum  of  $32,516  in  non- 
Federal  (cost  sharing)  contributions 
from  April  1, 1992  to  March  31, 1993. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Brownsville.  Texas  MSA  geographic 
service  area. 
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The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  service  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  mist  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 


periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance,  with  0MB  Circular  A- 
129,  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690.  title  V. 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreement"  and 
SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 


connection  with  a  specific  contract, 
grant  or  loan. 

CLOSING  DATE:  The  closing  date  for 
applications  is  December  30. 1991. 
Applications  must  be  postmarked  on  or 
before  December  30, 1991. 

Note:  Please  mail  completed  application  to 
the  following  address:  San  Francisco 
Regional  Office.  221  Main  Street,  room  1280. 
San  Francisco,  California  94105. 

FOR  APPUCATION  KVT  OR  OTHER 
INFORMATION  CONTACT  Dallas  Regional 
Office,  1100  Commerce  Street,  Room 
7B23,  Dallas,  Texas  75242.  Attn:  Yvonne 
Guevara.  (214)  767-8001. 

A  pre-bid  conference  will  be  held  on 
December  11, 1991,  in  the  U.S.  Federal 
Building,  room  234.  500  Tenth  Street. 
Brownsville,  Texas  at  10  a.m. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  14. 1991. 
Melda  Cabrera, 

Regional  Director.  Dallas  Regional  Office. 
(FR  Doc.  91-28003  Filed  11-20-91:  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

agency:  National  Marine  Fisheries 
Service. 

action:  Issuance  of  Scientific  Research 
Permit  9P77  »56). 

On  September  19, 1991.  notice  was 
published  in  the  Federal  Register  (56  FR 

47189)  that  an  application  had  been  filed 
by  Drs.  William  Aron  and  Howard 
Braham.  National  Marine  Fisheries 
Service.  Alaska  Fisheries  Science 
Center.  National  Marine  Mammal 
Laboratory.  7600  Sand  Point  Way.  NE.. 
Seattle.  WA  98115,  for  a  research  permit 
to  (1)  capture,  tag.  handle  and  release  up 
to  three  times  per  year  and  to  capture, 
instrument,  tag,  handle  and  release  up  to 
five  times  per  year,  200  crabeater  seals 
(Lobodon  carcinophagus).  200  leopard 
seals  (Hydrurga  leptonyx),  200  Weddell 
seals  [Leptonychotes  WeddeHi),  100 
Ross  seals  (Ommataphoca  rossfl,  200 
southern  elephant  seals  (Mirounga 
leonina]  and  110  Antarctic  fur  seals 
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[Arctocephalus  gazella);  (2)  incidentally 
harass  up  to  3.000  southern  elephant 
seals.  40,000  Antarctic  fur  seals  and  500 
each  carbeater.  leopard.  Weddell,  and 
Ross  seals  during  activities  associated 
with  the  types  of  take  specified  above 
and  with  surveys  for  abundance  and 
distribution  of  pinnipeds  and  seabirds: 
(3)  import  into  the  United  States  all 
biological  specimens  taken  from  the 
species  listed  above  (e.g..  blood 
samples,  vaginal  smears)  or  obtained 
biological  specimens  from  the  pinniped 
species  described  above  provided  by 
collaborating  investigators  in  Argentina. 
Australia.  Brazil.  Canada.  Finland. 
France.  Germany.  India,  Italy.  Japan. 
New  Zealand.  Norway.  Poland,  South 
Africa,  South  Korea.  Spain.  Sweden. 
United  Kingdom,  and  the  USSR. 

Notice  is  hereby  given  that  on 
November  14, 1991,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

The  application  and  accompanying 
documentation  satisfy  the  issuance 
criteria  for  scientific  research  permits. 
The  requested  project  is  consistent  with 
the  purposes  and  policies  of  the  Act. 
The  research  will  further  a  bona  fide 
scientific  purpose  that  does  not  involve 
unnecessary  duplication  of  other 
research.  The  documentation  is 
available  for  review  in  the  following 
office: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy..  suite  7324.  Silver 
Spring,  Maryland  20910. 

Dated:  .November  14, 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
[FR  Doc.  91-27981  Filed  11-20-91:  8:45  am) 
aiuMa  COOK  ssio-aa-n 


National  Tectinicai  Information 
Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  Application  Serial  Number 
7-285.489  entitled,  "Novel  Lymphokine/ 
Cytokine  Genes"  to  Sandoz  Pharma  Ltd. 
having  a  place  of  business  in  Basel 
Switzerland.  The  patent  rights  in  this 


invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  covers  particular 
aspects  of  recombinant  DNA  technology 
to  produce  unknown  human 
lymphokine/cytokine-like  proteins.  It 
also  relates  to  synthesis  of  products  of 
such  immune  activation  genes  by 
recombinant  cells,  and  to  the 
manufacture  and  use  of  certain  novel 
products  enabled  by  the  identification 
and  cloning  of  DNAs  encoding  these 
factors. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  of  Vol.  55,  No.  138.  p.  29255,  July 
18, 1990. 

A  copy  of  the  above  identified  patent 
application  may  be  purchased  from  the 
NTIS  sales  Desk  by  telephoning  1-800- 
553-NTIS  or  by  writing  to  Order 
Department,  NTIS,  5285  Port  Royal 
Road,  Springfield.  VA  22161. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Girish  C. 
Barua,  Center  for  Utilization  of  Federal 
Technology,  NTIS,  Box  1423.  Springfield, 
VA  22151,  phone  (703-^187-4732).     . 
Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NTIS 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 
Douglas  J.  Campion, 

Center  for  Utilization  of  Federal  Technology, 
National  Technical  Information  Senice,  U.S. 
Department  of  Commerce. 
[FR  Doc.  91-28082  Filed  11-20-91;  8:45  amj 

BtLUNQ  COOC  W10444I 


Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  Application  Serial  Number 
7-566,108  entitled,  "Lymphokine  154"  to 


Sandoz  Pharma  Ltd.  having  a  place  of      j 
business  in  Basel,  Switzerland.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  Slates  of  i 

America.  ' 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  covers  to  a  newly 
identified  secreted  protein-Lymphokine 
154.  It  relates  to  DNA  segments 
encoding  protein  154  as  well  as  to 
protein  itself. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  of  Vol.  56,  No.  99,  p.  23552,  May 
22, 1991. 

A  copy  of  the  above  identified  patent 
application  may  be  purchased  from  the  ' 
NTIS  sales  Desk  by  telephoning  1-600- 
553-NTIS  or  by  writing  to  Order 
Department.  NTIS.  5285  Port  Royal 
Road,  Springfield,  VA  22161. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Girish  C. 
Barua.  Center  for  Utilization  of  Federal 
Technology.  NTIS,  Box  1423.  Springfield. 
VA  22151,  phone  (703-487-4732). 
Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NTIS 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 
I}ougla8  I.  Campion, 

Center  for  Utilization  of  Federal  Technology. 
National  Technical  Information  Serxice.  U.S. 
Department  of  Commerce. 
(FR  Doc.  91-28033  Filed  11-20-91:  8:45  am) 

BILUNO  COOC  3S10-O4-M 


DEPARTMENT  OF  DEFENSE 

Public  information  Collection 
Requirement  Submitted  to  OIMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 
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Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number. 
Repatriation  Automated  Accounting  and 
Reporting  System.  DD  Form  2585 

Type  of  Request  Expedited 
submission.  Approval  Date  Requested: 
January  3. 1992. 

A  verage  Burden  Hours/Minutes  Per 
Response:  20  minutes. 

Responses  Per  Respondent:  One. 

Number  of  Respondents:  5,000. 

Annua/ Burden  Hours:  1.667. 

Annual  Responses:  5.000. 

Needs  and  Uses:  This  system  provides 
personnel  information  necessary  to 
account  for  aivy  military  or  civilian, 
regard'ess  of  nationality,  evaciiated 
from  any  country  to  the  United  States. 
This  ir  formation  will  be  data  entered 
and  a  series  of  reports  will  be  generated 
and  tr  de  available  to  the  Department 
of  Defense,  Federal  and  State  agencies, 
as  required. 

Affected  Public:  Individuals  or 
households.  State  or  Local  governments. 
Federal  ageociea  or  employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Office:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235.  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  O^icer:  Mr.  William 
P.  Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington,  Virginia  22202-4302. 

Dated:  November  15. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc  91-28020  Filed  11-20-91:  8:45  am] 

■ILUMQ  COOS  M1ft-0t-M 


U.S.  Court  of  Military  Appeals  Code 
Committee  Meeting 

ACTION:  Notice  of  public  hearing. 

summary:  This  notice  announces  the 
forthcoming  public  meeting  of  the  Code 
Committee  established  by  article  146, 
Uniform  Code  of  Military  Justice,  10 
U.S.C.  946,  to  be  held  at  10  a.m.  on 
December  6, 1991,  in  the  Judge  William 
Holmes  Cook  Conference  room  at  the 
Courthouse  of  the  United  States  Court  of 
Military  Appeals.  450  E  Street, 
Northwest,  Washingtoa  DC  20442-0001. 
The  agenda  for  this  meeting  will  include 


consideration  of  the  proposed  changes 
to  the  Manual  for  Courts-Martial.  United 
States,  19S4,  as  well  as  other  matters 
relating  to  the  operation  of  the  Uniform 
Code  of  Military  Justice  throughout  the 
Armed  Services. 

DATES:  December  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  F.  Granahan.  Clerk  of  Court. 
United  States  Court  of  Military  Appeals, 
450  E  Street.  Northwest.  Washingtoiu 
DC  20442-0001,  telephone  (202)  272- 
1448. 

L.M.  Bynua. 

Alternate  OSD  Federal /tegister  Liaison 

Officer,  Department  of  Defense.  November  18, 

1991. 

(FR  Doc.  91-28018  Filed  ll-20-«l:  8:45  am] 

BtLUNQ  CODE  M10-1-M 


Office  Of  tlwSacratary 

AvaiiabWty  Of  Chang*  3  to  DoO 
5025.1-1,  "OoO  DkactivM  System 
Annutf  Indax" 

agency:  Office  of  the  Secretary.  DoD. 
ACnONc  Notice. 

summary:  This  document  is  to  inform 
the  public  and  Government  Agencies  of 
the  availability  of  Change  3  to  DoD 
5025.1-1,  dated  January  1991.  It  is 
available  from  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield.  VA  22161. 
telephone  (703)  487-4650.  The  NTIS 
accession  number  for  Change  3  is  PB  91- 
959539. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  P.  Toppings.  Directives  Division, 
Correspondence  and  Directives 
Directorate,  Washington  Headquarters 
Services,  Washington,  DC  20301-1155, 
telephone  (202)  697-4311. 

Dated:  November  15, 1991. 
LM.  BynuBk 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  91-28019  Filed  11-20-91:  8:45  am] 
Mixmo  cooe  mio-«i-« 


DELAWARE  RIVER  BASIN 
COMMISSION 

Public  Hearing  and  Special 
Coramleslofi  Meeting 

Notice  is  hereto  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  and  meeting  for 
business  on  November  25, 1991  at  10 
a.m.  in  the  Goddard  Conference  Room 
of  tbe  Comipission's  offices  at  25  State 
Police  Drive,  West  Trenton,  New  Jersey. 


Possible  Drought  Emei^ncy  DedaratioD 

Section  10.4  of  the  Delaware  River 
Basin  Compact  provides  that  in  the 
event  of  a  drou^t  or  other  condition 
which  may  cause  an  actual  and 
immediate  shortage  of  available  water 
supply  within  the  Basin,  or  within  any 
part  thereof,  the  Commission  may,  a^er 
public  hearing,  determine  and  delineate 
the  area  of  such  shortage  and  declare  a 
water  supply  emergency  therein.  For  the 
duration  of  such  emergency,  the 
Commission  could  limit  the  extent  to 
which  water  users  may  direct  or 
withdraw  water  for  any  purpose.  The 
Commission  is  considering  whether 
current  and  developing  conditions  of 
water  supply  and  demand  require  the 
declaration  of  a  water  supply 
emergency. 

The  purpose  of  this  hearing  is  to 
permit  the  public  to  comment  on  these 
matters  and  to  make  any  suggestions  or 
recommendatioos  concemiag  possible 
Commission  actions. 

All  persons  wishing  to  be  heard 
should  notify  the  Secretary  of  the 
Commission  by  4  p.m.,  Novemtjcr  22, 
1991. 

There  will  be  a  business  meeting  of 
the  Commission  immediately  following 
the  hearing  to  consider  possible 
Commission  actions  relating  to  the 
drought  sitwatioQ. 

Dated:  November  14. 1991. 
Susan  M.  Weismaa, 
Secretary. 
|FR  Doc  91-2S034  Filed  11-20-81:  8:45  am] 

BILLMSCOOI 


DEPARTMENT  OF  ENERGY 

Notice  Of  Restricted  Eligibility 

AGENCY:  Pittsburgh  Energy  Technology 

Center.  Erjergy. 

ACTION:  Notice  of  Restricted  Eligibility 

for  the  FY92  Program  Solicitation 

entitled:  "Support  of  Advanced  Coal 

Research  at  US.  Colleges  and 

Universities'*. 


SUMMARY:  The  DOE  announces  that 
pursuant  to  10  CFR  800.7(b)(1),  it  intends 
to  conduct  a  competitive  Program 
Solicitation  No.  DE-PS22-92PC92520, 
and  to  award,  on  a  restricted  eligibility 
basis,  financial  assistance  (grants)  to 
U.S.  colleges,  universities,  and 
university-affiliated  research  institutions 
in  support  of  advanced  coal  research. 
These  grants  will  be  awarded  to  a 
limited  number  of  proposals  selected  on 
the  basis  of  scientific  merit,  subject  to 
the  availability  of  funds. 
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SCOPE:  Since  the  inception  of  the 
University  of  Coal  Research  Program  in 
FY80  (by  Congressional  direction)  it  has 
been  DOE's  intent  to  maintain  and 
upgrade  educational,  training  and 
research  capabilities  at  U.S.  universities 
and  colleges  in  the  fields  of  science  and 
technology  related  to  coal.  Moreover, 
the  involvement  of  professor  and 
students  to  generate  fresh  research 
ideas  and  to  ensure  a  future  supply  of 
coal  scientists  and  engineers  is  a  key 
purpose  of  this  program.  Therefore,  U.S. 
colleges,  universities,  and  university- 
affiliated  research  institutions  may 
submit,  in  response  to  this  solicitation, 
applications  only  if  the  Principal 
Investigator  or  a  Co-Principal 
Investigator  listed  on  the  application  is  a 
teaching  professor  at  the  university  and 
at  least  one  student  registered  at  the 
university  is  to  receive  compensation  for 
work  performed  in  the  conduct  of 
research  proposed  in  the  application, 
and  proposals  from  the  university- 
affiliated  research  institutions  must  be 
submitted  through  the  college  or 
university  with  which  they  are  affiliated. 
The  university  (not  the  university- 
affiliated  research  institution)  will  be 
the  recipient  of  any  resultant  DOE  grant 
award.  So  long  as  all  of  these  conditions 
are  met.  other  participants,  or  Co- 
Principal  Investigators  or  research  staff 
who  do  not  hold  teaching  or  student 
positions  may  be  included  as  part  of  the 
research  team. 

Eligibility  for  participation  in  this 
program  in  FY92  is  restricted  to  U.S. 
colleges  and  university-affiliated 
research  institutions  as  defined  above. 

All  applications  must  be  related  to 
coal  research  in  one  of  the  following 
seven  technical  categories: 

(1)  Coal  Science 

Fundamental  research  on  the 
structure,  characteristics,  and  reactivity 
of  coal  and  coal-derived  materials: 
nature  of  the  oxygen-,  nitrogen-,  and 
sulfur-bonding  in  coal;  geochemical  and 
geophysical  properties  of  coal: 
techniques  and  instrumentation 
applicable  to  the  analysis  of  coal,  coal 
mineral  matter,  trace  elements  in  coal, 
and  coal-derived  materials. 

(2)  Coal  Surface  Science 

Research  on  surface  properties  of  coal 
and  mineral  matter  pertinent  to 
weathering,  preparation  (i.e.  surface- 
based  beneficiation,  dewatertng.  and 
pelletizing).  conversion,  utilization,  and 
the  rheology  of  coal-oil/coal-water 
slurries. 

(3)  Reaction  Chemistry 

Fundamental  research  directed 
toward  an  understanding  of  organic. 


inorganic,  and  biochemistry  of  coal  with 
respect  to  catalyzed  and  uncatalyzed 
conversion  and  utilization:  chemical  and 
microbiological  coal  cleaning, 
gasification,  liquefaction,  denitrification, 
denitrogenation,  and  desulfurization; 
novel  reactions  for  depolymerizing  coal: 
chemical  reactions  in  supercritical 
fluids:  and  fuel  cell  chemistry. 

(4)  Advanced  Process  Concepts 

Research  on  concepts  to  improve  the 
efficiency  or  environmental  acceptance 
of  coal  utilization  and  conversion 
processes,  including  coal  preparation, 
through  novel  chemistry,  engineering, 
combined  process  steps,  reactors,  or 
components. 

(5)  Engineering  Fundamentals  and 
Thermodynamics 

Research  on  the  effect  of  temperature 
and/or  pressure  on  coal  transport 
phenomena  with  or  without  chemical 
reactions:  measurement  and  correlation 
of  thermodynamic  and  transport 
properties  pertinent  to  coal  conversion 
and  utilization;  supercritical  phase 
behavior;  and  new  high  performance 
materials  for  use  in  coal  conversion  and 
utilization,  including  interaction  of  ash 
with  those  materials. 

(6)  Environmental  Science 

Research  on  the  formation,  control, 
and  elimination  of  gaseous,  liquid,  and 
solid  pollutants  arising  from  coal 
conversion  and  utilization  reactions, 
including  the  emission  of  toxic 
substances  such  as  trace  metals,  and 
techniques  for  the  capture  of  carbon 
dioxide. 

(7)  High-Temperature  Phenomena 

Investigation  of  the  physical  and 
chemical  phenomena  observed  at  high 
temperature  and /or  high  pressure, 
which,  are  associated  with  the 
combustion  and  gasification  of  coal,  and 
the  electromagnetic  generation  of 
power,  vaporization  of  alkalis  and  ash 
fusion  in  coal  conversion  and  utilization 
processes:  high  temperature  separation 
techniques. 

In  addition  to  the  above  described 
University  Coal  Research  Base  Program, 
the  DOE  intends  to  select  one  proposal 
under  a  Joint  University/Industry  Coal 
Research  Pilot  Program.  It  is  a  goal  of 
this  Joint  University/Industry  Coal 
Research  Pilot  Program  to  encourage  a 
collaborative  effort  between  academia 
and  industry,  and  to  enrich  the 
educational  experience  for  students  by 
expanding  their  research  exposure,  with 
the  expectation  that  good  fundamental 
research  will  result  which  has  the 
potential  for  application  to  U.S.  Industry 
problems. 


Under  this  Pilot,  two  or  more 
universities/colleges  with  at  least  one 
industrial  participant  (minimum  joint 
involvement  of  at  least  three  (3)  parties), 
may  submit  a  proposal  which  falls  under 
any  of  the  seven  (7)  technical  topics 
listed  above.  The  proposing  organization 
must  be  a  U.S.  University  or  College  and 
will  be  the  bargaining  agent  for  the 
team.  Proposals  must  offer  cost  sharing 
(cash  and/or  in-kind  contributions)  from 
a  non-federal  source  at  a  minimum 
required  level  of  at  least  twenty-five  (25) 
percent  of  the  federal  share  (federal 
share  maximum  of  $400,000).  Proposals 
must  include  industrial  participation  at  a 
minimum  of  twenty-five  (25)  percent  of 
the  proposed  work  to  be  performed.  (As 
with  the  UCR  Base  Program, 
subcontracting  to  industrial  participants 
is  limited  to  twenty-five  (25)  percent  of 
the  DOE's  support  of  the  work  to  be 
performed.)  Proposals  under  this  Pilot 
Program  must  be  for  a  three  year  period. 
At  least  one  (1)  of  the  researchers  from 
each  participating  university/college 
must  be  teaching  professors  at  the 
participating  university/college  and  at 
least  one  (1)  student  from  each 
participating  university/college  must  be 
compensated  for  work  performed  in 
conjunction  with  the  project.      j 

AWARDS:  DOE  anticipates  awarding 
financial  assistance  (grants)  for  each 
project.  Approximately  $4,836  million  js 
available  for  the  program  solicitation. 
4.438  million  is  for  the  URC  Base 
program  and  $400,000  is  a  set-aside  for 
the  Joint  University/Industry  Coal 
Research  Pilot  Program.  The  UCR  Base 
Program  should  provide  support  for 
about  twenty-five  (25)  proposals  and  the 
Pilot  Program  is  to  support  one  (1) 
proposal.  Any  funds  not  used  in  the  Pilot 
Program  (due  to  no  responses  received, 
no  selections  made  or  the  DOE  share  of 
a  selection  is  less  than  $400,000)  will  be 
returned  to  the  Base  Program  for  award. 
The  Program  Solicitation  is  expected  to 
be  ready  for  mailing  by  December  4. 
1991. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  in  the  Program 
Solicitation.  To  be  eligible,  applications 
must  be  received  by  the  Department  of 
Energy  by  January  22, 1992. 

FOR  FURTHER  INFORMATION  WRITE  TO*. 

For  a  copy  of  this  solicitation  or  for 
further  information,  please  write  to:  U.S. 
Department  of  Energy.  Pittsburgh  Energy 
Technology  Center.  Acquisition  and 
Assistance  Division.  P.O.  Box  10940.  MS 
921-118.  Pittsburgh.  PA  15236.  Attn: 
Cynthia  Y.  Mitchell,  412/892-4862. 
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Dated:  November  7, 1991. 
CairoU  A.  Unbtsn. 
Director,  Acquisition  and  Assistance 
Division. 

|FR  Doc  91-2M63  Filed  11-20-^:  &45  am] 
wmwa  C0C6  na>  >i  m 


Federal  Energy  Regulatory 
Commission 

I  Preieet  Ha  11151-000  Indian*) 

Energy  AHematlvae  of  North  America, 
Inc.;  Declaring  AppUcation  Ready  for 
Environmental  Analysis 

November  14. 1991. 

Take  notice  that  the  application  for 
license  for  the  Williams  Dam  Hydro 
Electric  Project  No,  11151,  is  ready  for 
environmental  analysis  and  comments 
are  sought  on  the  merits  of  the 
application. 

The  Commission  directs,  pursuant  to 
S  4.34(b}  of  the  regidations  (see  Order 
No.  533  issued  by  May  8, 1991,  56  FR 
23108  (May  20, 1991)),  that  all  comments, 
recommendations,  terms  and  comlitions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  by  the  comment  date 
(including  mandatory  and  recommended 
terms  and  conditions  or  prescriptions 
pursuant  to  sections  4(e),  18.  30(c)  of  the 
Federal  Power  Act  (FPA).  and  section 
406(d)  of  the  PuHic  Utility  Regulatory 
Policies  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  National  Historic 
Preservation  Act.  the  National 
Errviron mental  Policy  Act,  and  other 
applicable  statutes).  All  reply  comments 
must  be  filed  with  the  Commission 
within  45  days  of  ^  comment  date 
herehi. 

Comment  date:  February  3, 1992. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REK.Y 
COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  OR 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish  the 
name,  address  and  telephone  number  of 
the  person  submittiiig  the  filing;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005.  Ail 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  re<)uirement8 
of  18  CFR  4.34(bj.  Any  of  these 
documents  must  be  filed  by  providing 
the  origioad  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 


20426.  An  additional  copy  must  be  sent 
to  Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission,  room 
1027.  at  the  above  address.  Each  filing 
must  be  accompanied  by  proof  of 
service  en  all  persons  listed  on  the 
service  list  and  any  affected  resource 
agencies  and  Indian  tribes. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008.  Requests  for  additional 
procedures  and  replies  to  such  requests 
may  be  filed  in  accordance  with  18  CFR 
4.34(a)  and  (c). 

You  ate  advised  to  contact  Ms.  Julie 
Bemt  on  (202)  219-2814,  if  you  have  any 
questions  about  this  notice. 
Leis  D.  CasheU, 
Secretaij. 

[FR  Doc.  91-27972  Filed  11-20-91:  8H5  am) 
WLUNtt  CODE  tnr-oi-M 

IDocfcet  Noe.  CP92-141-000,  at  al.I 

Colaml>ia  Qutf  Transmission  Company, 
at  aL;  Naturat  gas  certff teste  flltngs 

Take  notice  that  the  foUowtng  filings 
have  been  made  writh  the  Commission: 

1.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP9Z-141-O0Oi 
Novemb«  8. 1901. 

Take  notice  that  on  November  1, 1991, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.a  Box  683,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP92- 
141-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  for  die 
abandonment  of  transportation  of 
natural  gas  for  United  Gas  Pipe  Line 
Company  (United),  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  by 
Commission  order  issued  September  25, 
1987,  in  Docket  Na  CP84-ig&-O0a  it  is 
authorized  to  transport  for  United,  on  a 
contract-demand  basis,  33,500  Mcf  per 
day  of  natural  gas  produced  from  South 
Pass  Blocks  57/58,  78,  Mississippi 
Canyon  Block  63  and  South  Pass  Block 
49,  onshore  Louisiana  which  United 
makes  available  to  Columbia  Gulf  at  an 
underwater  side  tap  on  its  jointly  owned 
26-inch  pipeline  in  South  Pass  Block  77, 
offshore  Louisiana.  Columbia  Gulf  states 
that  it  delivers  such  gas  to  Tennessee 
Gas  Pipeline  Company  (Tennessee)  for 
United  at  the  interconnection  of  the 
South  Pass  77  pipeline  and  Tennessee's 


facilities  in  Plaquemines  Parish. 
Louisiana  pursuant  to  the  terms  of  a 
transportation  agreement  dated  March 
14. 1983.  on  file  in  said  docket. 

Columbia  Gulf  requests  authorization 
to  abandon  this  transportation  service 
effective  August  1. 1991,  pursuant  to  an 
agreement  between  Columbia  Gulf  and 
United  canceling  the  transportation 
agreement  under  which  the  gas  is 
transported.  Columbia  Gulf  states  that 
no  facilities  will  be  abandoned  as  a 
result  of  this  request 

Comment  dote:  November  29. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  npetine  Company 

[Docket  No.  CPg2-145-000] 
November  B.  1991. 

Take  notice  that  on  November  6. 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  filed  in  Docket  No.  CP92-145-000 
a  request  pursuant  to  S9  157.205  and 
157.212  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.Z12)  for  authorization  to 
reassign  the  daily  volumes  that  might  be 
delivered  to  Berkshire  Gas  Company 
(Berkshire)  under  Tennessee's  Rate 
Schedule  Na  CD-6,  under  its  blanket 
certiBcate  issued  in  Docket  Na  CP82- 
413-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspectioa 

Tennessee  states  that  pursuant  to  the 
authorization  granted  by  the 
Commission's  order  issued  on  May  18. 
1989.  in  Docket  No.  CP87-358, 
Tennessee  was  authorized  to  provide  a 
firm  sales  service  for  Berkshire  under 
the  terms  of  a  November  1, 1989. 
contract.  It  is  indicated  that  the  contract 
provides  for  a  contracted  demand  of 
25,572  dt  equivalent  of  natural  gas  per 
day  and  an  annual  quantity  of  6,697,585 
dt  equivalent  of  natural  gas  under  its 
Rate  Schedule  CD-6,  It  is  also  indicated 
that  the  contract  provides  for  deliveries 
at  five  deUvery  points,  with  daily 
volume  limits  set  at  each  point  but  with 
the  sum  of  deliveries  at  all  delivery 
points  not  exceeding  the  daily  contract 
volume. 

Tennessee  states  that  by  letter  of      j 
September  9, 1991,  Berkshire  has 
requested  Tennessee  to  increase  the 
maximum  daily  quantities  of  gas  that 
Tennessee  may  deliver  at  the  existing 
West  Pittsfield  delivery  point  from  5,000 
dt  eqxuvalent  of  natural  gas  per  day  to 
10.000  dt  equivalent  of  natural  gas  per 
day.  It  is  indicated  that  the  proposed 
daily  quantity  limit  at  the  West  Pittsfield 
delivery  point  would  not  change  the 
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total  of  the  daily  and/or  annual 
quantities  Berkshire  is  entitled  under  the 
contract. 

Tennessee  states  that  the  requested 
change  in  delivery  volumes  would 
provide  Berkshire  with  increased 
operational  flexibility.  Tennessee  also 
states  that  no  new  facilities  would  be 
required  to  implement  the  modified 
service.  It  is  indicated  that  the  requested 
change  is  not  prohibited  by  Tennessee's 
existing  tariff.  It  is  also  stated  that  there 
would  be  no  impact  on  Tennessee's 
peak  day  or  average  day  deliveries. 

Comment  date:  December  23. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  MIGC.  Inc. 

[Docket  No.  CP92-149-000] 
November  12, 1991. 

Take  notice  that  on  November  6. 1991, 
MIGC.  Inc.  (MIGC).  12200  North  Pecos 
Street,  Suite  230,  Denver,  Colorado 
80234,  a  request  pursuant  to  %  157.205 
and  157.212  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  tap  for  the 
delivery  of  gas  for  Western  Gas 
Resources.  Inc.  to  the  facilities  of 
MGTC.  Inc.  for  ultimate  delivery  to  a 
coal  processing  plant  of  ENCOAL  Corp. 
in  accordance  with  the  terms  of  MlGC's 
blanket  certificate  issued  in  Docket  No. 
CP82^09-O00  pursuant  to  section  7  of 
the  National  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

MIGC  states  that  the  quantity  of  gas 
to  be  delivered  is  estimated  to  be 
100,000  Mcf  on  an  annual  basis  and 
approximately  1.500  Mcf  on  a  peak  day. 
MIGC  states  that  it  anticipates  no 
significant  impact  on  its  peak  day  or 
annual  deliveries  as  a  result  of  the 
proposed  service.  MIGC  states  that  it 
would  charge  a  rate  pursuant  to  MIGC's 
intemiptible  Rate  Schedule  ITS-1  for  the 
proposed  service. 

Comment  date:  December  27, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP92-1SO-000I 
November  12, 1991. 

Take  notice  that  on  November  7, 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  Post  Office  Box  1160, 
Owensboro,  Kentucky  42302.  filed  in 
Docket  No.  CP92-150-000  a  request 
pursuant  to  \  157.205  and  157.  211  of  the 
Commission's  Regulations  for 
authorization  to  add  a  new  delivery 
point  for  Arkansas  Power  and  Light 
Company  (Arkansas  Power)  under 


Texas  Gas'  blanket  certificate  issued  in 
Docket  No.  CP82-407-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  gas  states  that  it  currently 
transports  gas  for  delivery  to  Arkansas 
Power  at  a  meter  located  on  Texas  Gas' 
Helena  12-inch  pipeline  in  Phillips 
County.  Arkansas  (the  Arkansas  Power 
and  Light  meter  station).  It  is  stated  that 
Texas  Gas  installed  and  is  currently 
operating  such  meter  station  under  the 
authority  of  section  311  of  the  National 
Gas  Policy  Act  of  1978. 

It  is  stated  that  on  November  1, 1990, 
pursuant  to  the  Interim  Rule  issued  in 
Docket  No.  RM90-13-000  Texas  Gas 
filed  to  convert  the  section  311 
transportation  service  for  Arkansas 
Power  to  open  access  transportation 
service  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP8ft- 
686-000.  Texas  Gas  explains  that  the 
Interim  Rule  stated  that  it  would  be 
necessary  to  convert  the  facilities 
utilized  in  the  section  311  service  to 
Natural  Gas  Act  section  7(c)  facilities 
once  a  final  rule  was  issued.  Texas  Gas 
states  that  the  Commission  issued  such 
final  rule  on  September  20. 1991.  in 
Docket  No.  RMgO-7-000.  et  al.  Texas 
Gas  further  explains  that  the  final  rule 
states  that  if  the  section  311  facilities 
would  be  eligible  for  construction  under 
the  blanket  certificate  prior  notice 
procedures,  the  facilities  could  be 
converted  to  section  7(c)  authorization 
under  the  prior  notice  procedures. 

Texas  Gas  submits  that  the  Arkansas 
Power  and  Light-Helena  Meter  Station  is 
eligible  for  such  certification  and  Texas 
Gas  requests  authorization  herein  to 
change  the  status  of  this  delivery  point 
so  that  jurisdictional  transportation 
service  can  be  rendered  through  such 
point  on  a  continuing  basis. 

Taxes  Gas  indicates  that  the  quantity 
of  gas  to  be  delivered  through  this  meter 
would  vary  and  that  the  design  capacity 
of  the  meter  station  is  approximately  130 
MMcf  per  day  under  normal  operating 
conditions.  Texas  Gas  does  not  propose 
any  construction  in  the  subject 
application. 

Comment  date:  December  27, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Southern  Natural  Gas  Company 
United  Gas  Pipe  Line  Company 

[Docket  No.  CP92-146-000J 
November  13, 1991. 

Take  notice  that  on  November  6. 1991. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  and  United  Gas 


Pipe  Line  Company  (United),  P.O.  Box 
1478,  Houston,  Texas  77251-1478.  filed 
in  Docket  No.  CP92-146-000  a  joint 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  transportation 
exchange  service,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  in  Docket  No.  CP82- 
383-000.  Southern  and  United  were 
authorized  to  transport  and  exchange  up 
to  115.000  Mcf  of  natural  gas  per  day  at 
eight  delivery  points  under  Rate 
Schedule  X-151.  More  specifically,  it  is 
stated,  that  the  June  1. 1981.  exchange 
agreement,  as  amended,  provides  for 
United  to  deliver  to  Southern  up  to 
75,000  Mcf  of  natural  gas  per  day  on  a 
firm  basis  at  the  St.  Martin  Exchange 
Point.  St.  Martin  Parish,  Louisiana  and 
for  Southern  to  deliver  to  United  an 
equivalent  quantity  of  natural  gas  at  the 
Gwinville  Exchange  Point  (Gwinville). 
Jefferson  Davis  County,  Mississippi;  the 
Sugar  Bowl  Exchange  Point.  Livingston 
Parish,  Louisiana;  the  Monticello 
Exchange  Point.  Lawrence  County. 
Mississippi;  and  the  Livingston 
Exchange  Point.  Livingston  Parish. 
Louisiana.  It  is  further  stated  that  the 
exchange  agreement  provides  for  United 
to  deliver  on  an  intemiptible  basis  to 
Southern  up  to  40,000  Mcf  of  natural  gas 
per  day  at  the  Kosciusko  Exchange 
Point.  Attala  County.  Mississippi  and  for 
Southern  to  deliver  to  United  an 
equivalent  quantity  of  natural  gas  at  the 
Livingston  Exchange  Point. 

In  addition,  it  is  stated  that  the 
exchange  agreement  also  provides  for 
United,  at  its  discretion,  to  receive  from 
Southern  at  the  Gwinville.  Sugar  Bowl 
and  Monticello  Exchange  Points 
quantities  of  natural  gas  in  excess  of  the 
quantities  to  be  exchanged  on  a  firm 
basis.  In  return,  it  is  stated,  United 
delivers  to  Southern  an  equivalent 
quantity  of  natural  gas  at  the  St.  Martin, 
Bayou  Sale.  St.  Mary  Parish.  Louisiana, 
and/or  the  Perryville.  Perryville, 
Louisiana  Exchange  Points. 

It  is  stated  that  the  June  1. 1981, 
exchange  agreement  has  a  term  of  ten 
years  and  that  both  parties  have  agreed 
to  terminate  the  service  effective  June  1, 
1992.  It  is  further  stated  that  upon 
receipt  of  permission  and  approval  to 
abandon  such  transportation  exchange 
service,  the  parties  will  file  the 
appropriate  tariff  sheets  to  cancel  Rate 
Schedule  X-151. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  4, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 
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6.  CNG  Transmission  Corporation 

[Docket  No.  CP92-1 42-000) 
November  13, 1991. 

Take  notice  that  on  November  6. 1991. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg,  West 
Virginia  26301.  filed  in  Docket  No.  CP92- 
142-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  of  natural 
gas  by  CNG  to  Public  Service  Company 
of  North  Carolina  (Public  Service),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  accordance  with  a  precedent 
agreement  dated  October  30, 1991,  CNG 
proposes  to  initiate  a  firm  sale  for  resale 
to  Public  Service,  a  local  distribution 
company  which  serves  approximately 
235.000  customers  in  87  cities  and  towns 
in  the  state  of  North  Carolina.  CNG 
states  that  the  proposed  service  would 
encompass  sales  of  up  to  a  maximum  of 
23.500  dekatherms  per  day  (dtd)  and 
4.288.750  annually.  It  is  further  stated 
that  the  sale  would  be  rendered  under 
CNG's  Rate  Schedule  CD  and  would 
extend  for  a  term  of  20  years 
commencing  on  November  1. 1993.  CNG 
notes  that  in  conjunction  with  the 
proposed  sales  service.  Public  Service 
has  elected  standby  service  of  up  to 
11,750  Dtd.  CNG  explains  that  this 
election  would  entitle  Public  Service  to 
transportation  service  within  its 
contract  demand,  thus  giving  Public 
Service  the  option  of  either  transporting 
third-party  gas  or  purchasing  the 
quantifies  from  CNG. 

It  is  stated  that  the  sale  to  Public 
Service  would  allow  CNG  to  enter  a 
new  market.  It  is  indicated  that  Public 
Service  is  neither  connected  to  CNG's 
system  nor  located  in  CNG's  traditional 
service  area.  CNG  proposes  to  deliver 
the  sales  gas  (or  standby  transportation) 
to  Public  Service  at  the  Nokesville 
interconnection  between  CNG's  TL-465 
pipeline  (which  was  recently 
constructed  as  part  of  CNG's  Virginia 
Natural  Gas  [VNGJ  project)  and 
Transcontinental  Gas  Pipeline 
Corporation's  (Transco)  mainline  near 
Nokesville.  Prince  William  County. 
Virginia.  CNG  states  that  Transco  would 
effect  direct  redelivery  of  the  gas  to 
Public  Service  at  points  in  North 
Carolina  by  means  of  a  backhaul 
transportation  service.  It  is  indicated 
that  Transco  would  self  implement  this 
service  under  its  Part  284  blanket 
certificate. 

CNG  asserts  that  it  can  provide  the 
proposed  sales  service  without  any 
additional  facilities.  However,  it  is  noted 
that  the  sales  gas  would  have  to  be 


delivered  through  its  PL-1  pipeline,  a 
non-contiguous  lateral  which  is  linked  to 
CNG's  system  via  firm  transportation 
capacity  which  CNG  holds  in  Texas 
Eastern  Transmission  Corporation's 
(Texas  Eastern)  system.  It  is  explained 
that  since  CNG's  capacity  in  Texas 
Eastern  is  fully  utilized.  Texas  Eastern 
will  have  to  expand  its  Capacity 
Restoration  Project  Line  (CRP  line)  in 
order  for  CNG  to  make  the  proposed 
sale.  CNG  states  that  Texas  Eastern  has 
agreed  to  undertake  the  necessary 
expansion  and  will  shortly  file  an 
application  to  increase  the  capacity  of 
the  CRP  line  by  approximately  30.000 
dtd,  thus  enabling  Texas  Eastern  to 
augment  its  firm  transportation  for  CNG 
by  30,000  dtd. 

Depending  on  whether  Public  Service 
elects  sales  or  transportation  service,  or 
a  combination  of  both.  CNG  states  that 
it  would  charge  Public  Service  the 
currently  effective  Rate  Schedule  CD  or 
TF  rates,  as  applicable. 

Comment  date:  December  4, 199^,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Carnegie  Natuiral  Gas  Company ) 

[Docket  No.  CP92-17a-000] 
November  13, 1991. 

Take  notice  that  on  November  12, 
1991,  Carnegie  Natural  Gas  Company 
(Carnegie),  800  Regis  Avenue. 
Pittsburgh.  Pennsylvania  15236,  filed  in 
Docket  No.  CPg2-173-000  a  request 
pursuant  to  SS  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  add  new 
delivery  points  for  providing  natural  gas 
sales  service  to  two  existing  customers 
under  Carnegie's  blanket  certificate 
issued  in  Docket  No.  CP8a-24d-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Carnegie  proposes  the  addition  of  a 
new  delivery  point  under  its  existing 
service  agreement  with  UGI  Corporation 
in  Westmoreland  County,  Pennsylvania, 
and  the  addition  of  a  new  delivery  point 
under  its  existing  service  agreement 
with  Columbia  Gas  of  Peimsylvania. 
Inc.,  in  Fayette  County,  Pennsylvania. 
Carnegie  states  that  both  of  the 
proposed  new  delivery  points  already 
physically  exist  and  are  located  on  the 
interstate  pipeline  system  of  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern).  Carnegie  does  not 
request  authorization  to  construct  or 
operate  any  facilities  in  relation  to  the 
proposed  new  delivery  points.  Texas 


Eastern  concurrently  has  filed  a  related 
application  in  Docket  No.  CP92-172-000. 

Carnegie  states  that  the  total  contract 
quantities  under  the  respective  service 
agreements  would  not  be  changed  by 
the  addition  of  the  delivery  points. 
Carnegie  also  states  that  its  tari^ 
permits  the  addition  of  delivery  points. 

Comment  date:  December  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP92-172-000| 
November  13, 1991. 

Take  notice  that  on  November  12, 
1991.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court.  P.O.  Box  1642. 
Houston.  Texas  77251-1642.  filed  in 
Docket  No.  CPg2-172-000  a  request 
pursuant  to  §§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  add  to 
additional  existing  delivery  points  to  an 
existing  service  agreement  with 
Carnegie  Corporation  (Carnegie)  under 
Texas  Eastern's  blanket  certificate 
issued  in  docket  No.  CP82-535-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  add  two 
additional  existing  delivery  points  to  an 
existing  service  agreement  dated  April 
12, 1990,  with  Carnegie  providing  for 
storage  service  under  Rate  Schedule  SS- 
2  of  Texas  Eastern's  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  Texas 
Eastern  states  that  the  existing  delivery 
points  to  be  added  are  (1)  Delmont 
Delivery  Point,  located  in  Westmoreland 
County.  Pennsylvania,  and  designated 
as  Texas  Eastern's  Station  055.  and  (2) 
Uniontown  Delivery  Point,  which  is 
located  in  Fayette  County. 
Pennsylvania,  and  designated  as  Texas 
Eastern's  Station  056.  Texas  Eastern 
explains  that  no  new  facilities  would  be 
required  in  order  to  provide  the  service. 
Carnegie  concurrently  has  filed  a  related 
application  in  Docket  No.  CP  92-173- 
000, 

It  is  stated  that  the  November  5, 1991, 
superseding  service  agreement 
establishes  a  Maximum  Daily  Delivery 
Obligation  (MDDO)  at  each  point  to  be 
21.000  Dth  per  day.  It  is  further  stated 
that  there  would  be  no  change  in  MDDO 
at  the  other  existing  delivery  points  in 
the  superseding  service  agreement,  nor 
any  increase  in  the  total  contract 
quantities. 
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Texas  Eastern  states  that  the 
additional  storage  and  delivery  service 
to  the  existing  delivery  points  would 
have  no  effect  oa  Texas  Eastern's  peak 
day  or  annual  deliveries.  Texas  Eastern 
explains  that  to  the  extent  deliveries  are 
made  at  the  two  delivery  points, 
deliveries  may  be  reduced  at  the  other 
points  of  delivery  to  Carnegie  on  a  day- 
to-day  operationfil  basis.  Therefore,  it  is 
stated,  the  additional  volumes  of  gas  to 
the  SS-2  Service  Agreement  as  proposed 
would  not  result  in  any  change  in  the 
total  contract  quantities  deliverable 
under  the  individual  service  agreement 
providing  for  service  to  Carnegie 
pursuant  to  Texas  Eastern's  Rate 
Schedule  SS-2.  Texas  Eastern  submits 
that  its  proposal  would  be  accomplished 
without  detriment  or  disadvantage  to 
Texas  Eastern's  other  customers. 

Further,  Texas  Eastern  states  that  the 
service  it  renders  to  Carnegie  would  be 
performed  pursuant  to  Rate  Schedule 
SS-2  of  Texas  Eastern's  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1  and 
that  Texas  Eastern's  existing  tariff  does 
not  prohibit  the  additional  volumes. 

Comment  date:  E)ecember  30. 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

9.  Nortbem  Natural  Gas  Company 

Doctiet  No.  CP92-138-0a0 
November  14. 19W. 

Take  notice  that  on  October  31. 1901, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  66124-1000,  filed  in 
Docket  No.  CP92-139-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  operation  and  ntaintenance  of  three 
existing  delivery  points  and  appurtenant 
facilities  as  delivery  points  for 
iurisdictional  service  under  a  CS-1 
Service  Agreement  and  an  increase  in 
the  level  of  GS-1  sales  entitlements  for 
Midwest  Natural  Gas,  Inc.  (Midwest 
Natural)  from  4.190  Mcf  per  day  to  5.500 
Mcf  per  day,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  vrith  the 
ComrnissioD  and  open  to  public 
inspection. 

It  is  alleged  thai  the  three  existing 
delivery  points  which  Northern  is 
requesting  authority  to  operate  for 
jurisdictional  service  under  section  7(c) 
of  the  NGA  were  originally  installed  and 
operated  by  Northern  pursuant  to 
Section  311  of  the  Natural  Gas  Policy 
Act  and  9  284.3(c)  of  the  Commission's 
Regulations  and  are  currently  restricted 
for  section  311  transportation  service. 

The  three  delivery  points  that 
Northern  proposes  to  operate  on  an 
unrestricted  basis  are  located  in 


Calesville.  Wisconsin:  North  Hudson, 
Wisconsin:  and  East  Farmington, 
Wisconsin.  To  provide  service  to  these 
towns.  Midwest  Natural  request*  an 
increase  in  its  currendy  authorized  sales 
entitlements  of  1.310  Mcf  per  day,  under 
Northern's  GS-1  Rate  Schedule, 
beginning  with  the  1992-1993  heating 
season. 

It  is  explained  that  Northern  and 
Midwest  Natural  entered  into  a  new 
GS-1  Service  Agreement  dated  July  26, 
1991,  providing  for  the  increased  level  of 
service  proposed  in  the  application.  The 
new  Service  Agreement  would  become 
effective  on  September  15. 1991,  or  on 
the  date  of  the  Commission's  order  in 
this  proceeding,  whiche\'er  is  later,  and 
shall  continue  in  effect  through  October 
1. 1993.  Northern  contends  that  the 
proposed  service  does  not  require 
construction  or  arrangemeat  of  its 
presently  authority  to  provide  the 
increased  delivery  of  natural  gas. 
Northern  alleges  that  certification  of  the 
three  existing  delivery  points  and  the 
requested  sales  entitlement  increase, 
would  enable  Midwest  Natural  to  serve 
a  new  market  as  described  in  the 
application.  It  is  further  alleged  that  this 
proposal  would  enable  Midwest  Natural 
to  meet  its  contractual  and  pnbh'c 
service  obligations  to  its  customers. 

Comment  date:  December  5. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

IOl  Northern  Nattrraf  Gas  Company 

(Docket  No.  CP92-155-000| 
November  14, 1991. 

Take  notice  that  on  November  8, 1991, 
Nortbem  Natural  Gas  Company 
(Northern),  P.a  Box  333a  Omaha, 
Nebraska  86103-0330.  filed  in  Docket  No. 
CP92-155-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  by  removal  a  town  border 
station  serving  Sioux  Falls.  Sooth 
Dakota,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CPSZ- 
401-000,  all  as  more  fuUy  described  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  abandon  by 
removal  the  Sioux  Falls  No.  IB  TBS 
located  in  Minnehaha  County.  South 
Dakota,  because  the  facility  is  no  longer 
required.  It  is  stated  that  the  function  of 
the  Sioux  Falls  No.  IB  TBS  has  been 
replaced  by  the  Sioux  Falls  No.  1  TBS.  It 
is  explained  that  the  facility  proposed 
for  abandonment  was  installed  in  1966 
to  provide  service  to  a  new  housing 
development  pursuant  to  Commission 
authorization  in  Docket  No.  CP66-08.  It 


is  asserted  that  the  proposed 
abandonment  would  not  result  in  the 
abandonment  of  service  to  any  of 
Northern's  existing  customers. 

CommenC  date:  December  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  (o  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  with  the 
time  required  heretiu  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  farther 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
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time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-27971  Filed  11-20-91;  8:45  am] 

WLUNG  CODE  STir-OI-M 


(Docket  No.  OR92-1-000] 

Enterprise  Products  Co.  v.  Mid- 
America  Pipeline  Co.;  Complaint 

November  14, 1991. 

Take  notice  that  on  November  7, 1991, 
Enterprise  Products  Company^ 
(Enterprise)  filed  a  complaint  against 
Mid-America  Pipeline  Company 
(MAPCO)  pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  and  49  U.S.C.  app.  13  (1988). 
Enterprise  seeks  emergency  relief  from 
the  Commission  directing  MAPCO  to 
immediately  stop  allocating  constrained 
capacity  on  its  natural  gas  liquids 
pipeline  between  Conway,  Kansas,  and 
Mont  Belvieu,  Texas,  based  on  its 
current  formula,  Enterprise  alleges 
discriminates  against  new  customers  in 
violation  of  Section  3(1)  of  the  Interstate 
Commerce  Act.  49  U.S.C.  App.  3(1) 
(1988). 

Enterprise  requests  that  the 
Commission  immediately  order  MAPCO 
to:  (i)  Cease  allocating  capacity  based 
on  tenders  during  the  last  twelve 
months;  (ii)  allocate  its  pipeline  capacity 
using  a  formula  based  on  either  current 
nominations  or,  alternatively, 
annualized  shipments,  at  least  for 
contract  customers  who  have  not  used 
MAPCO's  pipeline  for  a  full  yean  and 
(iii)  ship  to  Enterprise  during  November 
and  December  1991  the  volumes  it 
vould  have  received  during  October 
under  a  non-discriminatory  allocation 
formula. 

Enterprise  also  requests  that  the 
Commission  adopt  expedited 
procedures  to  facilitate  emergency  relief 
in  this  action,  and  grant  any  other  relief 
the  Commission  deems  appropriate  to 
resolve  this  complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214  and  385.211. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  16, 1991. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Answers  to  this 
complaint  shall  also  be  due  on  or  before 
December  16. 1991. 
Lois  D.  Cashflll, 
Secretary. 
|FR  Doc.  91-27973  Filed  11-20-91: 8:45  am) 

MLUNO  COM  •717-41-II 


(Docket  No.  TM92-4-4-000] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Changes  in  Rates 

Novemberl4. 1991. 

Take  notice  that  on  November  8, 1991, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State).  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581  filed 
the  tariff  sheets  listed  below  in  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  proposing  changes  in  rates: 

Fourth  Revised  Sheet  No.  24A 
Third  Revised  Sheet  No.  149 

Granite  State  proposes  an  effective 
date  of  December  8, 1991  for  the  above 
listed  tariff  sheets. 

Granite  State  states  that  its  filing 
flows  through  to  its  customers  revised 
take-or-pay  buydown  and  buyout  costs 
that  will  be  directly  billed  to  Granite 
State  by  Algonquin  Gas  Transmission 
Company  (Algonquin).  According  to 
Granite  State.  Algonquin  filed  revised 
tariff  sheets  on  October  24. 1991.  in 
Docket  No.  TM92-4-20-000  to 
passthrough  to  Granite  State  its  share  of 
take-or-pay  costs  allocated  to  Algonquin 
by  its  upstream  suppliers,  CNG 
Transmission  Corporation  and  National 
Fuel  Gas  Corporation.  Granite  State 
further  states  that  it  has  previously 
established  in  Docket  No.  RP91-122-000 
the  tariff  procedures  for  Rowing  through 
the  Algonquin  take-or-pay  costs  in 
compliance  with  Order  No.  528-A  and 
the  procedure  for  allocating  the 
Algonquin  directly  billed  costs  are 
consistent  with  its  approved  tariff 
procedures. 

According  to  Granite  State,  the  take- 
or-pay  costs  in  its  filing  will  be  billed  to 
its  jurisdictional  customers.  Bay  State 
Gas  Company  and  Northern  Utilities. 
Inc..  and  to  a  direct  sales  customer. 
Pease  Air  Force  Base.  Granite  State 
further  states  that  copies  of  its  filings 
were  served  on  its  customers  and  the 
regulatory  commissions  of  the  states  of 


Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211  and  385.214.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  21. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uls  D.  Cashell. 
Secretary. 
[FR  Doc.  91-27974  Filed  11-20-91:  8:45  am) 

BILUNQ  COM  STIT-OI-II 


(Docket  No.  RP92-27-0001 

Northwest  Pipeline  Corp.;  Changes  in 
FERC  Gas  Tariff 

November  14. 1991. 

Take  notice  that  on  November  12, 
1991,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  First 
Revised  Sheet  No.  441,  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A,  to  be  effective  December  12. 
1991. 

Northwest  states  that  the  purpose  of 
the  filing  is  to  revise  Sheet  No.  441.  in 
compliance  with  the  Commission's  Final 
Rule  in  Order  No.  537,  issued  on 
September  20, 1991,  wherein  the 
Commission  modified  S  284.102, 
expending  the  definition  of  "on  behalf 
of  for  Section  311  transportation. 

Northwest  states  that  a  copy  of  the 
filing  is  being  served  on  Northwest's 
jurisdictional  customer  list  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  motkm  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pobKc 
inspection  in  the  public  reference  room. 
Lois  0.  CasheU, 
Secretary. 

|FR  Doc.  91-27VS  Fifed  11-20-91:  8:45  ami 
muMta  oom.  niT-vt-m 


1  Doctwt  No.  RP92-2«-000l 

Texas  Gas  Transmission  Corp^ 
Changes  in  FERC  Gas  Tariff 

November  14, 1991. 

Take  notice  that  on  November  12. 
1991.  Texas  Cas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  2-A.  the 
following  revised  tariff  sheets  with  a 
proposed  effective  date  of  November  20k 
1991: 

First  Revised  Sheet  Nos.  §7  through  99 

Texas  Gas  states  that  the  purpose  of 
the  filing  is  to  modify  section  15  of  the 
General  Terms  and  Conditions  of  Texas 
Gas's  Vohime  No.  2-A  larifi  to  change 
the  notice  provision,  as  respects 
scheduling  daily  quantities,  from  eight 
working  days  prior  to  the  end  of  the 
preceding  month  to  five  working  days 
prior  to  the  end  of  the  preceding  month 
for  quantities  to  be  delivered  in  the   . 
following  month. 

Texas  Cas  states  that  a  copy  of  the 
filing  is  being  served  on  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  io  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428.  in  accordance  with  18  CFR 
385.214  and  3a&211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  »vill  not  serve  to  make 
protesfants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Lois  Di:aslielU 

S4'cretary. 

IFR  Doc.  91-27»;6  Filed  11-20-91:  &45  ami 
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(Docket  No.  TM92-V2»-«0»| 

Transcontfnentai  Gas  Ptpe  Una 
Corporation;  Proposed  CTianges  In 
FERC  Gas  Tariff 

November  14. 1991. 

Take  notice  that  Transcontinental  Cas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  November  8, 19&1 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Third 
Revised  Volume  Na  1  of  iU  FERC  Gas 
Tariff  included  in  appendix  A  attached 
to  the  filing. 

Transco  states  that  the  purpose  of  the 
filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Consolidated  Natural 
Gas  (CNG)  under  its  Rate  Schedule  CSS 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  under 
Transco's  Rate  Schedule  LSS  and 
storage  services  purchased  from  North 
Penn  Gas  Company  (North  Penn)  ander 
its  Rate  Schedule  SS  the  costs  of  which 
ere  included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
SS-1.  The  tracking  filing  is  being  made 
pursuant  to  Section  4  of  Transco's  Rate 
Schedule  LSS  and  Section  5  of  Transco's 
Rate  Schedule  SS-1. 

Transco  states  that  copies  of  the  fiKng 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington. 
DC  2042a  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21, 1991.  Protests  wilF  be 
considered  by  the  Commission  in 
detemrining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


Lois  D.  CaatMll. 

Secretary. 

|FR  Ddc.  31-27977  Filed  11-20-91:  a45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  4032-81 

Acid  Rain  Advlaory  Commlttea;  Notica 
of  Open  Meeting 

SUINMARV:  In  August  of  1990.  the  U.& 
Environmental  Protection  Agency  gave 
notice  of  the  establishmeat  of  an  Acid 
Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  refated  to  the 
development  and  implementation  of  the 
requirements  of  the  acid  deposition 
control  title  of  the  CTean  Air  Act 
Amendments  of  1990. 

Oaff»  MEETINO  DATE*  AND  AOOmOmat 
INFORMATION:  Notice  is  hereby  gfven     . 
that  the  Acid  Rain  Advisory  Commfftee 
will  hold  an  open  meeting  on  December 
3-4. 1991.  at  the  Ramada  Renaissance 
Hotel.  Washington,  Dnlles,  13889  P&rk 
Center  Road,  Hemdon.  VA  22071  (709/ 
478-2900. 

At  its  last  meeting,  ARAC  established 
four  subcommittees  covering  Allowance 
System  Implementation.  Permit  and 
Monitoring  Implementation,  "Opt-In" 
Rule  Development,  and  NOt  Rule 
Development.  On  December  3,  the 
Allowance  System  Implemeatation  and 
Permits  and  Monitoring  Implementation 
Subcommittees  will  hold  their  first 
meetings.  The  subcommittees  will  focus 
OQ  the  identification  and  resolution  of 
issues  associated  with  the 
implementation  of  the  Acid  Rain 
Program.  The  Allowance  System 
Implementation  Committee 
Subcommittee  is  expected  to  meet  from 
11  a.m.  to  5  pjiu  The  Permits  and 
Monitoring  Implementation 
Subcommittee  is  expected  to  meet  from 
9  ajn.  to  5  p.m. 

On  December  4.  these  new 
subcommittees  will  report  their 
discussions  to  a  meeting  of  the  full 
committee  which  will  be  held  from  9 
a.m.  to  3  p.m.  The  full  committee  will 
also  hear  reports  from  the  NO,  and 
"Opt-In"  Subcommittees  which  met 
previously. 

INSPECTION  OF  COMMITTEE  OOCtiMENTS: 

All  documents  for  this  meeting, 
including  a  more  detailed  meeting 
agenda  will  be  publicly  available  in 
limited  numbers  at  the  meeting. 
Thereafter,  these  documents  together 
with  related  documents  prepared  for 
previous  ARAC  meetings  will  be 
available  in  the  EPA  Air  Docket  A-90- 
39  in  room  1500  of  EPA  headquarters. 
401  M  Street  SW..  Washington.  DC 
Hours  of  inspection  are  8:30  to  12  noon 
and  1  to  J  p.m..  Monday  through  Friday. 
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FOR  RKTHBT  NmNMMTIOM  COMTMT: 
Concerning  ARAC  or  its  acthrtties, 
please  contact  Mr.  Paul  Horwitz. 
designated  Federal  official  to  the 
Comauttee  at  (202)  26O-«40Q:  fax  (202) 
260-0892.  or  by  mail  at  USEPA.  Acid 
Rain  Diviskn  (ANR  445).  Office  of  Ah- 
and  Radiation,  Washington.  DC  20460. 
Eileen  B.  Claussen, 

Director.  Office  of  Atmospheric  and  Indoor 
Air  Progrtttm,  Offrct  ofAJrandRodiatian. 
(FR  Doc  »-38DM  FiM  n-2-ai;  8^45  m) 


[FRL4033-N1I 

Opan  MtBetfng  on  I>ecanrt>er  t1  and  12, 
199t  of  tha  Emhronmantal  Financial 
Adviaory  Board  (EFAB) 

The  E&viroBntental  Protectian 
Agency's  Enviroiuaental  Financial 
Advisory  Board  (EFAB)  will  hold  aa 
open  meeting  of  the  full  Board  in 
Washington,  DC  on  Deceaiber  11  and  12. 
1901.  The  Advisory  Board  is  chartered 
with  providing  aathoritative  analysis 
and  advice  to  the  EPA  Administrator 
regarding  eaviromeiital  finance  issues. 
The  Board  will  set  directions  for  EFAB 
and  will  focus  its  activities  oo  Ageacy 
key  themes  and  ptiorities.  such  as  state 
and  local  capacity,  pollution  prevention, 
geographic  lesources,  and  market-baaed 
incentives. 

The  meetings  will  be  held  in  the 
Diplomat  Room  of  the  Omni  Shoreham 
Hotel  located  at  2500  Calvert  Street. 
NW.  The  Board  wiD  meet  on  December 
11  from  8:30  a.m.-5  p.m.  and  on 
December  12  fit)m  9  a.m.-12  pjn. 

The  meetings  will  be  open  to  the 
pubhc.  Seating  is  limited.  For  further 
information,  please  contact  Ann  Watt. 
U.S.  EPA.  on  (202)  280-8874. 

Dated:  November  M,  1991. 
John  ].  Sa^. 

Director.  Resoarce  Management  Divistoa. 
[FR  Doc.  91-28061  Ffled  11-20-W:  a4Samf 
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[FRL  4032-91 

Open  Maattng  on  Decamber  fO,  1991; 
Tectmotogy  Innovation  and 
Economics  Comroittea  of  tba  National 
Advisory  Councff  for  Cnvlronmantal 
Policy  and  Tachnotogy  (NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  of  the  Technolo^ 
Innovatioa  and  Eiconomics  (TIE) 
Comsuttee.  The  TIE  Cbmaaittee  is  a 
standing  eaauaiUee  of  the  Nattoaal 
Advisory  Coascil  far  rniiriai—  ilsl 
Policy  and  Technology  fNACEPT).  an 
advisory  rwamittfr  to  tke  Admii^itratar 


of  the  EPA.  The  meeting  will  convene 
December  la  1901,  from  8:30  a.ai.  to  5 
p.m.  at  the  Oram  Sfaoreham  Hotel.  2500 
Calvert  Street.  NW.,  Wa^ington.  DC 
20006. 

The  TIE  Committee  meeting  will 
review  the  progress,  implementation, 
and  status  or  varioas  reports  being 
prepared  for  completion  in  the  sprmg  of 
the  TIE  Committee.  It  will  also  consider 
new  projects  and  the  TIE  Committee 
strategic  direction.  The  December  10 
meeting  will  be  open  to  the  public 
Written  contments  will  be  received  and 
reviewed  by  the  TIE  Committee. 
Additional  information  may  be  obtained 
from  David  R.  Berg  or  Morris  Altsdiuler 
at  «n  Street,  SW.  (A-101^%}, 
Washington,  DC  2046a  by  catling  202- 
260-9153,  or  by  written  re<feest  sent  by 
fax  at  202-260-6882  or  by  mail  at  the 
above  address. 

Dated;  November  15, 1991. 
Abby  f.  Plraiat. 

NACEPTDasigiialed  Fedetal  Official 
[FR  Doc.  91-28062  Filed  11-29-81: 8:45  am] 
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Refractory  CerafNle  FIbars;  MHation  or 
PriCfWy  naviaw 

AGENCY:  Eaviroomental  Protectioa 
Agency  (EPAJ. 
action:  Notice. 

SUMMARY:  This  notice  annouoces  the 
initiation,  under  section  4(f)  of  the  Toxic 
Substances  Control  Act  CTSCA).  of  a 
priority  review  of  the  potential  risks  to 
humans  fi-om  exposure  to  Refractory 
Ceramic  Fibers  (RCFs).  In  addition,  the 
Environmental  Protection  Agency's 
Office  of  Pesticides  and  Toxic 
Substances  (OPTS)  is  taking  this 
opportunity  to  aaooance  the  initiatioo  of 
a  new  process  for  implementing  section 
4(f)  of  TSCA  within  OPTS's  existing 
chemical  program.  RCFs  are  the  first 
chemical  to  be  screened  by  this  process. 
DATES:  InformatioB  for  review  msst  be 
submitted  before  January  6, 1992. 
ADDRESSES:  Submit  written  comments, 
in  triplicate.  ideoAified  by  the  docket 
control  number  OPrS-48604,  by  mail  to: 
TSCA  Ptoblic  Docket  Office  (TS-79S), 
Rm.  NE-GOOl  Office  of  Toxic 
Substances.  Eavironmental  Protection 
Ageacy,  401 M  St.  SW..  Washington,  DC 
2046a 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  informatioa  as 
"Coafidentiat  Dasaima  Information'' 
(CBI).  Infomation  so  marked  wiD  not  be 
disclosed  except  in  accordance  with  the 


proeednres  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidentiar 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 


FOR  FURTTMCR  INFORMATIOM  CONTACT: 

David  J.  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-543.  401 M  St.,  SW..  Washington,  DC. 
20460,  (202)  280-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  TSCA 

section  4(f)  requires  that  "...  Upon  the 
rece^  of  (1)  any  test  data  required  to 
be  submitted  under  this  Act.  or  (2)  any 
other  information  available  to  the 
Administrator,  which  indicatea  to  the 
Administrator  that  there  may  be  a 
reasonable  basis  to  conclude  that  a 
chemical  substance  or  mixture  presents 
or  will  present  a  si^ficaat  risk  of 
serious  or  widespread  harm  to  tuuaaa 
beings  from  cancer,  gene  mutations,  or 
birth  defects,  the  Adoiiaistrator  shall, 
within  the  180  day  period  beginning  on 
the  date  of  the  receipt  of  srrcb  data  or 
inforsurlioo.  initiate  appropriate  actioo 
under  section  5. 8  or  7  to  prevent  or 
redoes  to  a  sufficient  extent  such  risk  or 
publish  ia  the  Fadetal  Registar  a  fuxbng 
that  such  risk  is  not  oBreasonable."  This 
notice  aanooncea  the  initiation,  mider 
section  4(f)  of  the  Toxic  Substances 
Controi  Act  (TSCA).  of  a  priority  review 
of  the  potential  risks  to  hnmans  from 
exposure  to  refractory  ceramic  fibers 
(RCFsV 

I.  Refractory  Ceramic  Fibers 

RCFs  are  primarfly  ased  for  high 
temperatnre  industrial  insiriation 
applicatioos,  inchiding  thermal  blarrkets 
for  industrial  fivnecee  and  vaf:uum 
formed  parts  for  specialty  prodwcis  with 
high  temperature  tolerances.  RCFs  are 
man-made  vitreous,  non-crystalline 
fibers.  They  are  produced  from  molten 
vitreous  material  using  efther  kaolin 
clay  or  a  conffbination  of  alumina 
(AbC^)  and  silica  (SiOi)  as  the  base  raw 
materials.  Zirconia,  bona,  and  other 
metalUc  oxides  may  be  added  in  the 
process  to  prodece  specialty  RCFs  /or 
specific  high  temperature  applications. 
The  approximate  percentages  (by 
weight)  may  vary  as  follows:  alumina, 
20  percent  to  80  percent:  silica.  20 
percent  to  80  percent;  zirconia.  0  percent 
to  20  percent;  and  other  oxides  in  lesser 
amounts  (approximately  1  percent  to  5 
percent,  depending  upon  the 
maaofacttirer).  Non-continuous  fibers 
are  processed  by  the  attenuation  of  the 
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molten  material  by  one  of  two  difl^erent 
methods,  spinning  or  blowing. 

A.  Hazard  and  Exposure 

Chronic  inhalation  studies  in  hamsters 
and  rats  indicate  the  potential  of  RCFs 
to  cause  lung  and  pleural  fibrosis.  Also, 
increased  incidences  of  pleural 
mesothelioma  and  lung  neoplasms  were 
seen  in  the  hamsters  and  rats, 
respectively.  The  results  of  an  interim 
report  of  an  ongoing  multiple  dose 
lifetime  inhalation  study  in  rats  also 
indicate  that  alumina  silicate  RCFs 
causes  dose-related  nonmalignant 
pleural  and  pulmonary  changes  in  rats. 

Based  on  the  data  submitted  from 
industry  and  in  the  available  literature, 
exposures  to  RCFs  ranges  from  0.01  to 
6.4  fibers  per  cubic  centimeter  (f/cc)  for 
manufacturing.  0.02  to  56  f/cc  for 
processing  and  0.01  to  25  f/cc  for  use.  A 
more  detailed  occupational  exposure 
study  sponsored  by  the  RCFs  industry  is 
in  progress  and  results  are  expected  to 
be  available  in  the  near  future.  All 
information  available  to  the  Agency  on 
RCFs  hazard  and  exposure  is  contained 
in  the  administrative  record  established 
in  support  of  this  notice. 

B.  Section  4(f)  Finding 

Based  on  the  preliminary  hazard  and 
exposure  information  available.  EPA 
has  determined  that,  in  accordance  with 
section  4(fl  of  TSCA,  there  may  be  a 
reasonable  basis  to  conclude  that  RCFs 
present  or  will  present  a  significant  risk 
of  serious  harm  to  human  beings  from 
cancer.  Accordingly.  EPA  has  initiated  a 
priority  review  of  the  potential  risks  to 
humans  from  exposure  to  RCFs. 

During  the  next  180  days,  the  Agency 
will  conduct  a  more  thorough  review  of 
the  data  available,  including  hazard  and 
exposure  information  pertaining  to  all 
aspects  of  RCFs  manufacturing,  use.  and 
disposal.  Information  submitted  in 
response  to  this  Federal  Register  notice 
will  also  be  included  in  the  review. 
Based  upon  the  results  of  this  review, 
the  Agency  will,  within  180  days,  either 
initiate  action  under  section  5,  6,  or  7  of 
TSCA  to  prevent  or  reduce  such  risks  to 
a  sufficient  extent  or  publish  a  finding 
that  such  risk  is  not  unreasonable.  If  it  is 
determined  that  action  under  section  5, 
6,  or  7  is  appropriate,  a  formal  peer 
review  of  the  risks  of  RCF  will  be 
conducted  through  the  regulatory 
process. 

C.  Ongoing  Activities  -  Industry  and 
Federal  Agencies 

1.  Industry.  The  Agency  is  aware  that 
the  major  manufacturers  of  RCFs  have 
developed  a  comprehensive  product 
stewardship  program  aimed  at  reducing 
workplace  exposures  to  RCFs.  The 


Agency  is  encouraged  by  this  timely 
action,  and  recommends  that  these 
programs  seek  to  reduce  exposures  to 
RCFs  to  the  lowest  achievable  level. 

In  addition  to  exposure  reduction 
activities,  RCFs  manufacturers  have 
cooperated  extensively  in  EPA's 
investigation  of  risks  associated  with 
RCFs.  This  cooperation  includes  three 
ongoing  industry  sponsored  studies:  a 
multi-dose  rat  inhalation  study,  an  end- 
user  exposure  study,  and  an  ambient  air 
sampling  program.  The  manufacturers  of 
RCFs  have  also  submitted  extensive 
information  regarding  RCFs  production, 
uses,  and  exposure.  In  spite  of  this 
ongoing  work,  the  Agency  has 
concluded  that  the  hazard  and  exposure 
data  available  indicate  that  RCFs  meet 
the  criteria  established  in  section  4(f)  of 
TSCA. 

The  Agency  recognizes  the  fact  that  a 
major  segment  of  the  RCF  industry  has 
worked  diligently  to  monitor  and  reduce 
RCF  exposure  levels  both  in  the 
manufacturing  and  end-use  of  the 
product.  In  addition,  these 
manufacturers  have  conducted,  and 
reported  on  a  series  of  thorough 
inhalation  oncogenicity  studies,  and  has 
provided  the  Agency  with  invaluable 
information  concerning  RCF  exposure 
levels  and  workplace  applications.  The 
Agency  commends  this  level  of 
cooperation,  and  plans  to  continue 
working  with  industry  to  develop 
additional  information  and  to  reduce 
workplace  exposures. 

2.  Federal  Agencies.  EPA  has  been 
advised  that  the  Occupational  Safety 
and  Health  Administration  (OSHA)  is 
currently  developing  a  permissible 
exposure  limit  (PEL)  for  RCFs  as  part  of 
the  PEL  update  project.  EPA's  priority 
review  should  provide  support  for  any 
action  taken  by  OSHA  to  reduce 
workplace  exposures  to  RCFs. 

Based  on  the  hazard  information 
available.  EPA  recommends  that  RCFs 
should  be  used  only  when  worker 
protection  practices  are  followed.  Such 
work  practices  could  include:  careful 
handling  to  minimize  the  creation  of 
dust;  use  of  local  exhaust  ventilation  to 
capture  dust:  use  of  vacuum  cleaners 
with  HEPA  filters  to  captiu%  dust;  use  of 
wet  methods  to  control  dust;  prompt 
disposal  of  waste  material  to  avoid 
creation  of  dust:  and.  prohibitions  of 
high  exposure  work  practices  such  as 
dry  sweeping,  use  of  compressed  air  for 
cleanup,  and  use  of  unventilated  power 
tools. 

D.  Administrative  Record 

EPA  has  established  an 
administrative  record  in  support  of  this 
notice  (docket  control  number  OPTS- 
48504).  The  record  contains  all 


information  on  RCFs  submitted  to  the 
Agency  under  section  8(e)  of  TSCA.  The 
record  is  available  in  the  TSCA  Public 
Docket  Office  from  8  a.m.  to  4  p.m., 
Monday  through  Friday  excluding  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters, 
Rm.  NE-G004.  Washington  DC. 

II.  Section  4(f)  Process 

EPA  is  also  taking  this  opportunity  to 
announce  the  development  of  a  new 
process  for  implementing  section  4(f). 
EPA's  Office  of  Toxic  Substances  (OTS) 
has  recently  taken  steps  to  revitalize  its 
existing  chemicals  program. 
Revitalization  has  involved,  among 
other  things,  establishing  an  integrated 
process  for  handling  chemicals  under 
review  in  a  timely  manner.  The  purpose 
of  this  process  is  to  ensure  that  initiation 
and  completion  of  analyses,  decisions 
on  risk  management  options,  and 
regulatory  actions  are  taken  in  a 
reasonable  period  of  time. 

As  part  of  the  revitalization  effort  and 
in  recognition  of  the  need  to  effectively 
implement  section  4(f).  EPA  has 
developed  a  process  for  handling 
chemicals  which  are  potential  section 
4(f)  candidates.  Data  or  information  on  a 
chemical  received  by  OTS  which 
indicate  a  risk  of  cancer,  gene 
mutations,  or  birth  defects  will  make  the 
chemical  a  priority  for  screening.  During 
screening,  hazard  information  on  the 
chemical  will  be  reviewed  and,  if  at  the 
conclusion  of  screening,  the  chemical  is 
identified  as  a  potential  section  4(f) 
candidate,  it  will  be  reviewed  on  a 
priority  basis  for  a  decision  as  to 
whether  it  meets  the  criteria  for  action 
under  section  4(f).  At  this  point,  all 
available  information  on  the  chemical 
would  be  reviewed  for  determining  the 
significance  of  the  risk  of  cancer,  gene 
mutations,  or  birth  defects.  After  this 
expedited  review,  the  case  would  be 
presented  to  the  Assistant 
Administrator  for  the  Office  of 
Pesticides  and  Toxic  Substances  for  a 
determination  as  to  whether  EPA  has 
sufficient  information  to  find  that  the 
chemical  meets  the  criteria  for  action 
under  section  4(f).  EPA  believes  that  this 
process,  from  beginning  of  screening  to 
a  section  4(f)  determination,  should  take 
approximately  6  months. 

In  addition,  EPA  believes  that  there 
are  some  chemicals  which  present  a 
major  risk  concern  from  endpoints  other 
than  cancer,  mutations,  or  birth  defects. 
These  chemicals  should  also  receive  the 
equivalent  high  priority  for  review  and 
risk  management  decisions,  although 
they  do  not  meet  the  precise  criteria  for 
section  4(f).  Examples  include 
neurotoxicity  or  ecological  effects. 
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Therefore.  EPA  is  committed  to  applying 
this  expedited  review  process  to  all 
chemicals  that  present  or  will  present  a 
significant  risk  of  serious  or  widespread 
harm  to  humans  or  the  environment 
from  any  endpoint  of  concern. 

Dated:  November  12, 1991. 
William  K.  Reilly. 
Administrator. 
[PR  Doc.  91-28065  Filed  11-20-^:  8:45  am] 

WLUNO  COOC  MW-SO-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act 
Property  Availat>ility;  M-Pal  1,  Inc. 

agency:  Notice  Deposit  Insurance 

Corporation. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Legal 
Description: 

A  parcel  of  land  lying  in  Section  26 
and  27.  Township  40  South.  Range  40 
East.  Martin  County.  Florida;  said  parcel 
of  land  being  more  particularly 
described  as  follows:  Commencing  at 
the  Northwest  comer  of  said  Section  27; 
thence.  North  88''45'23  '  East,  along  the 
North  line  of  said  Section  27.  a  distance 
of  3,484.24  feet  for  a  point  of  Beginning 
(P.O.B.);  Thence,  continue  North 
88''45'23"  East,  along  said  North  line,  a 
distance  of  1.780.09  feet  to  the  Northeast 
comer  of  said  Section  27;  thence.  North 
89°14'32"  East,  along  the  North  line  of 
said  Section  26.  a  distance  of  5.408.31 
feet  to  the  Northeast  comer  of  said 
Section  26;  thence.  South  0O''34'22"  East, 
along  the  East  line  of  said  Section  26.  a 
distance  of  3.804.06  feet  to  the 
intersection  thereof  with  the  centerline 
of  that  certain  canal  as  recorded  in 
Official  Records  Book  390.  Pages  2175 
through  2177.  inclusive,  Public  Records. 
Martin  County.  Florida;  said  point  of 
intersection  being  a  point  on  a  curve 
concave  Northeasterly,  having  a  radius 
of  6,446.95  feet  and  whose  radius  point 
bears  No.-th  00'=28'49"  East;  thence. 
Northwesterly  along  said  curve  and 
along  said  canal  centerline.  through  a 
central  angle  of  38°44'39".  a  distance  of 
4,359.51  feet  to  the  point  of  tangency; 
thence.  North  50°46'32"  West,  continuing 
along  said  canal  centerline,  a  distance 
of  259.11  feet  to  the  point  of  tangency  of 
a  curve  to  the  left,  having  a  radius  of 
4.920.61  feet;  thence.  Northwesterly 
along  side  curve  and  continuing  along 
said  canal  centerline.  through  a  central 
angle  of  16°11'35"",  a  distance  of 
1.390.67  feet  to  the  point  of  tangency: 
thence,  North  66°58'07"  West,  continuing 
along  said  centerline.  a  distance  of 


701.19  feet  to  the  point  of  tangency  of  a 
curve  to  the  left  having  a  radius  of 
8,834.48  feet;  thence,  Northwesteriy 
along  said  curve  and  continuing  along 
said  centerline,  through  a  central  angle 
of  07*55'32",  a  distance  of  1,222.06  feet; 
thence.  North  01°20'59"  West,  departing 
said  centerline,  a  distance  of  687.84  feet 
to  the  Poitit  of  Beginning  (P.O.B.). 
Containing  403.64  acres.  Located  in  the 
State  of  Florida,  is  affected  by  Section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  as  specified  below. 
SUPPLEMENTARY  INFORMATION: 
Characteristics  of  the  property  include: 
Classification  as  50%  wetlands;  adjacent 
to  State  preservation  area.  Four 
endangered  species  are  known  to 
habitat  on  the  property:  Specifically  the 
Wood  Storks,  Eagles.  Red  Cockaded, 
Woodpecker  and  Snail  Kite. 

Property  size:  403.64  acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
February  19, 1992  by  Ed  Chandler, 
Federal  Deposit  Insurance  Corporation. 
P.O.  Box  30060,  Shreveport,  Louisiana. 
71130-0600.  Telephone  1-800-283-3342, 
Fax  (318)  683-7388. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
govemment; 

2.  Agencies  or  entities  of  State  or  local 
govemment;  and 

3.  "Quahfied  organization"  pursuant 
to  section  170(h)  of  the  Intemal  Revenue 
Code  of  1986  [26  U.S.C.  170(h)(s)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfers  of  the 
property  must  be  submitted  to  Ed 
Chandler,  Federal  Deposit  Insurance 
Corporation.  P.O.  Box  30060,  Shreveport, 
Louisiana,  71130-0600,  Telephone  1-800- 
283-3342,  Fax  (318)  683-7388  in  the 
following  form:  Notice  of  Serious 
Interest  RE:  Legal  Description:  A  parcel 
of  land  lying  in  Section  26  and  27. 
Township  40  South.  Range  40  East. 
Martin  County.  Florida;  said  parcel  of 
land  being  more  particularly  described 
as  follows:  Commencing  at  the 
Northwest  comer  of  said  Section  27; 
thence.  North  88°45'23"  East,  along  the 
North  line  of  said  Section  27,  a  distance 
of  3,484.24  feet  for  a  Point  of  Beginning 
(P.O.B.);  Thence,  continue  North 
88°45'23"  East,  along  said  North  line,  a 
distance  of  1,780.09  feet  to  the  Northeast 
comer  of  said  Section  27;  thence,  North 
89''14'32"  East,  along  the  North  line  of 
said  Section  26,  a  distance  of  5,408.31 
feet  to  the  Northeast  comer  of  said 
Section  26;  thence.  South  00°34'22"  East, 
along  the  East  line  of  said  Section  26,  a 
distance  of  3.804.06  feet  to  the 
intersection  thereof  with  the  centerline 


of  that  certain  canal  as  recorded  in 
Official  Records  Book  390.  Pages  2175 
through  2177.  inclusive.  Public  Records, 
Martin  County,  Florida;  said  point  of 
intersection  being  a  point  of  a  curve 
concave  Northeasterly,  having  a  radius 
of  6,446.95  feet  and  whose  radius  point 
bears  North  00°28'49"  East;  thence. 
Northwesterly  along,  said  curve  and 
along  said  canal  centerline,  through  a 
central  angle  of  38°44'39",  a  distance  of 
4,359.51  feet  to  the  point  of  tangency: 
thence.  North  50''46'32"  West,  continuing 
along  said  canal  centerline,  a  distance 
of  259.11  feet  to  the  point  of  tangency  of 
a  curve  to  the  left,  having  a  radius  of 
4,920.61  feet;  thence,  Northwesteriy 
along  said  curve  and  continuing  along 
said  canal  centerlins,  through  a  central 
angle  of  16°11'35".  a  distance  of  1,390.67 
feet  to  the  point  of  tangency:  thence. 
North  66''58'07"  West,  continuing  along 
said  centerline,  a  distance  of  701.19  feet 
to  the  point  of  tangency  of  a  curve  to  the 
left  having  a  radius  of  8.834.48  feet; 
thence.  Northwesterly  along  said  cur\e 
and  continuing  along  said  centerline, 
through  a  central  angle  of  07°55'32",  a 
distance  of  1,222.06  feet;  thence.  North 
01°20'59"  West,  departing  said 
centerline,  a  distance  of  687.84  feet  to 
the  Point  of  Beginning  (P.O.B.). 
Containing  403.64  acres. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Public 
Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson. 

Executive  Secretary. 

[PR  Doc.  91-27962  Filed  11-20-01;  8:45  am) 
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Coastal  Barrier  Improvement  Act 
Property  Availability;  Mar  Palm  Ranch/ 
Indiantown  Road 

AOENCY:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as — 

Legal  Description 

A  parcel  of  land  lying  in  Sections  34 
and  35.  Township  40  South.  Range  40 
East,  Palm  Beach  County.  Florida;  said 
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parcel  of  land  being  more  particularly 
described  as  follows: 

Commencing  at  the  Northwest  comer 
of  said  Section  34:  thence.  North 
891>2*»"  East,  along  the  North  line  of 
said  Section  34  and  along  the  North 
boundaTy  of  Palm  Beach  County,  a 
distance  of  2.735.20  feet  for  a  Point  of 
Beginning  {P.O.B): 

Thence,  continue  North  89*02'29"  East, 
along  said  North  lines,  a  distance  of 
2.652.97  feet  to  the  Northwesi  comer  of 
said  Section  35:  thence.  North  SS'oa'Ba" 
East,  along  the  North  line  of  said  Section 
35  and  along  the  North  boundary  of 
Palm  Beach  County,  a  distaace  of 
5.32S.99  feet  to  the  Northeast  comer  of 
said  Section  35;  thence,  South  OOTlB'OS" 
East,  along  the  East  line  of  said  Section 
35,  a  distance  of  5.176  05  feet  to  the 
intersection  thereof  with  the  North  right- 
of-way  line  of  indiantown  Roai  thence. 
South  89'ir4r  West  along  said  North 
right-of-way  line,  a  distance  of  7,412.96 
feet:  thence.  North  00'4n3"  West,  a 
distance  of  425.61  feet;  thence.  North 
35°02'35"  West,  a  distance  of  840.01  feet; 
thence.  North  13*24*35"  West,  a  distance 
of  265.45  feet:  thence.  North  00'39'50' 
West,  a  distance  of  146.83  feet;  thence. 
South  89°17'47''  West,  a  distance  of  33.21 
feet:  thence.  North  ir24'35"  West,  a 
distance  of  5.54  feet  thence.  North 
00'43'17"  West,  a  distance  of  313.98  feet: 
thence.  North  21°29'48"  East,  a  distance 
of  498.62  feet  thence,  North  ITOffOZ" 
West  a  distance  of  171.47  feet:  thence. 
South  54°39'18"  We»t  «  distance  of 
36S.56  feet;  thence.  North  43''17'4r'  East, 
a  distance  of  362.53  feet  thence.  North 
00°39'50"  West,  a  distance  of  725 i»5  feet 
thence.  North  41°09'44'  East  a  distance 
of  258^  feet  thence.  North  77°03'16" 
West,  a  distance  of  177.40  feet;  theoce. 
North  00°39'50"  West  a  distance  of 
155.20  feet;  tbence.  North  88°39'36"  East 
a  distance  of  89.05  feet;  thence.  North 
00°57'31"  West,  a  distance  of  1330.63 
feet  to  the  Point  of  Beginning  (P.O.B.). 
Containing  929.48  acres,  more  or  less. 
Located  in  the  State  of  Florida,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvexnent  Act  of  1990.  as 
specified  below. 

SUPPt-EMEflTARY  INFOfWATlON: 

Characteristics  of  the  property  include: 
Classification  as  50%  wetlands;  adjacent 
to  State  preservation  aiea.  Four 
endangered  species  are  known  to 
habitat  on  the  property:  specifically  the 
Wood  Storks.  Eagles,  Red  Cockaded. 
Woodpecker  and  Snail  Kite. 

Property  size:  929.48  acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
Febrnary  19, 1992  by  Ed  Chandler. 
Federal  Deposit  Insurance  Corporation. 


P.O.  Box  30060.  Shreveport.  Louisiana. 
71130-O60a  Telephone  1-0)0-283-^3342. 
Fax  (318)  683-7388. 

Those  entities  eligible  to  aufasiit 
written  notices  ol  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government 

2.  Agencies  or  entities  tJ  State  or  local 
government;  and 

3.  "Quaiified  organization"  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  |26  VS.C.  170{h)f  s)J. 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfers  of  the 
property  must  be  submitted  to  Ed     ^ 
Chandler,  Federal  Deposit  Insurance 
Corporation.  P.O.  Box  30060.  Shreveport. 
Louisiana.  71130-0600,  Telephone  1-600- 
283-3342,  Fax  (318)  683-7388  in  the 
following  form: 

Notice  of  Serious  Interest  RE 

Legal  Description:  A  parcel  of  land 
lying  in  Sections  34  and  35.  Township  40 
South.  Range  40  East.  Palm  Beach 
County,  Florida;  said  parcel  of  land 
being  more  particularly  described  as 
follows: 

Commencing  at  the  Northwest  comer 
of  said  Section  34;  thence.  North 
89°02'29"  East,  along  the  North  line  of 
said  Section  34  and  along  the  North 
boundary  of  Palm  Beach  County,  a 
distance  of  2,735.20  feet  for  a  Point  of 
Beginning.  (P.O.B.); 

Thence,  continue  North  89°02'29"  East 
along  said  North  lines,  a  distance  of 
2,652.97  feet  to  the  Northwest  comer  of 
said  Section  35;  thence.  North  ae°03'S3" 
East  along  the  North  line  of  said  Section 
35  and  along  the  North  boundary  of 
Palm  Beach  County,  a  distaace  of 
5.325.99  feet  to  the  Northeast  corner  of 
said  Section  35;  thence.  South  00°18'O5" 
East,  along  the  East  line  of  said  Section 
35.  a  distance  of  5,176.05  feet  to  the 
intersection  thereof  with  the  North  right- 
of-way  line  of  Indiantown  Road:  thence. 
South  89°17'47"  West  abng  said  North 
right-of-way  line,  a  distance  of  7,412i» 
feet  thence.  North  0O''42'13"  West,  a 
distance  of  425.61  feet  thence.  North 
35''02'35"  West  a  distance  of  84aoi  feet 
thence.  North  13°24'35"  West,  a  distance 
of  265.45  feet  tbence.  North  00°39'50" 
West  a  distance  of  146.83  feet  thenoe. 
South  89°17'47"  West,  a  distance  of  33.21 
feet;  thence.  North  13''24'3S"  West  a 
distance  of  5.54  feet  thence.  North 
00''43'17"  West,  a  distance  of  313.98  feet 
thence.  North  21°29'48"  East,  a  distance 
of  498.62  feet  tbence.  North  38°09'02" 
West  a  distance  of  171.47  feet;  thence. 
South  54°39'18"  West  a  distance  of 
365.56  feet  thence.  North  43°17'47"  East 
a  distance  of  362.53  fieet  theoce.  Nort^ 
00°39'5O"  West,  a  distaaoe  of  725i)5  £eet; 
thence.  North  41°O0'44"  East  a  dtstaitoe 


of  258.67  feet;  theace.  North  77''03'16" 
West  a  distanoe  of  177.49  feet:  tbence. 
North  00°WSO"  West  a  distance  of 
155.20  fieet  tbence.  North  8r39'36"  East, 
a  distance  of  69.05  feet:  tbeoce.  North 
00'57'31"  WesL  a  distance  of  1.330j63    • 
feet;  to  the  Point  of  Beginning  (P.O.B.). 
Containing  929.48  acres,  more  or  less. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Public 
Law  101-591.  section  10(bn2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g..  prioe  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space. 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 
Federal  Deposit  Insurance  Corporation, 
Hoyle  L  Robinsan 

Executiit  Secretary. 

|FR  Doc.  91-27963  Filed  11-20-91;  «:45  an) 
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Coastal  Barrier  iraprovement  Act: 
Property  AvailabWty;  Tin  Mar 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as — 

Legal  Description: 

A  parcel  of  land  lying  in  Section  26 
and  27.  Township  40  South.  Range  40 
East,  Martin  County.  Florida;  said  pared 
of  land  being  more  particularly 
described  as  follows: 

Commencing  at  the  Southwest  Comer 
of  said  Section  27;  thence.  North 
8g''02'29"  East  along  the  Sooth  line  of 
said  Section  27  and  aloitg  the  South 
boundary  line  of  Martin  County,  a 
distance  of  3427.31  feet  for  a  POINT  OF 
BEGINNING; 

Thence  continue  North  89°a2'29"  East, 
along  said  South  lines,  a  distance  of 
1878.67  feet  to  the  Southwest  corner  of 
said  Section  26;  tbence,  ftorth  89°03'3r' 
East  along  the  South  line  of  said  Section 
26  and  along  the  South  line  of  said 
Martin  County,  a  distance  of  6325.99  feet 
to  the  Southeast  comer  of  said  Section 
26:  tbence.  North  00°34'22"  West,  along 
the  East  line  of  said  Section  26.  a 
distanoe  of  1490.20  feet  to  the 
intersection  thereof  with  the  centerline 
of  that  certain  canai  as  recorded  in 
Official  Records  Book  300.  Pages  2176 
through  2177.  iodusive.  Public  Records. 
Martin  County.  Florida;  said  Pmnt  of 
Intersection  being  a  Point  on  a  curve 
concave  Northeasteriy.  having  a  racEus 
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of  6446.95  feet  and  whose  radius  point 
bears  North  00°28'49"  East  thence, 
Northwesterly  along  said  curve  and 
along  said  canal  centerline,  through  a 
central  angle  of  38°44'39",  a  distance  of 
4359.51  feet  to  the  Point  of  Tangency; 
thence,  North  50'46'32"  West,  continuing 
along  said  canal  centerline,  a  distance 
of  259.11  feet  to  the  Point  of  Tangency  of 
a  curve  to  the  left,  having  a  radius  of 
4920.61  feet;  thence.  Northwesterly  along 
said  curve  and  continuing  along  said 
canal  centerline,  through  a  central  angle 
of  16°11'35",  a  distance  of  1390.67  feet  to 
the  Point  of  Tangency;  thence.  North 
66°58'07"  West,  continuing  along  said 
centerline,  a  distance  of  701.19  feet  to 
the  Point  of  Tangency  of  a  curve  to  the 
left  having  a  radius  of  8834.48  feet; 
thence,  Northwesterly  along  said  curve 
and  continuing  along  said  centerline, 
through  a  central  angle  of  08°34'55",  a 
distance  of  1323.28  feet;  thence,  South 
01°27'42"  East,  departing  said  canal 
centerline.  a  distance  of  4642.39  feet  to 
the  POINT  OF  BEGINNING.  Containing 
477.09  Acres.  Located  in  the  State  of 
Florida,  is  affected  by  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 
SUPPLEMENTARY  INFORMATION: 
Characteristics  of  the  property  include: 
Classification  as  50%  wetlands;  adjacent 
to  State  preservation  area.  Four 
endangered  species  are  know  to  habitat 
on  the  property."  specifically  the  Wood 
Stocks,  Eagles,  Red  Cockaded, 
Woodpecker  and  Snail  Kite. 

Property  size:  477.09  acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
February  19. 1992  by  Ed  Chandler, 
Federal  Deposit  Insurance  Corporation, 
P.O.  Box  30060,  Shreveport.  Louisiana, 
71130-0600,  Telephone  1-800-283-3342, 
Fax  (318)  683-7388. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government:  and 

3.  "Qualified  organization"  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  [26  U.S.C.  170(h)  (s)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfers  of  the 
property  must  be  submitted  to  Ed 
Chandler.  Federal  Deposit  Insurance 
Corporation.  P.O.  Box  30060.  Shreveport 
Louisiana.  71130-0600,  Telephone  1-800- 
283-3342.  Fax  (318)  683-7388  in  the 
following  form: 

Notice  of  Serious  Interest  RE: 

Legal  Description:  A  parcel  of  land 
lying  in  Section  26  and  27.  Township  40 


South,  Range  40  East  Martin  County, 
Florida;  said  parcel  of  land  being  more 
particularly  described  as  follows: 

Commencing  at  the  Southwest  Comer 
of  said  Section  27;  thence.  North 
89°02'29"  East  along  the  South  line  of 
said  Section  27  and  along  the  South 
boundary  line  of  Martin  County,  a 
distance  of  3427,31  feet  for  a  POINT  OF 
BEGINNING; 

Thence  continue  North  89°02'29"  East 
along  said  South  lines,  a  distance  of 
1878.67  feet  to  the  Southwest  comer  of 
said  Section  26,  thence.  North  69°03'33" 
East  along  the  South  line  of  said  Section 
26  and  along  the  South  line  of  said 
Martin  County,  a  distance  of  6325.99  feet 
to  the  Southwest  comer  of  said  Section 
26:  thence.  North  00°34'22"  West,  along 
the  East  line  of  said  Section  26,  a 
distance  of  1490.20  feet  to  the 
intersection  thereof  with  the  centerline 
of  that  certain  canal  as  recorded  in 
Official  Records  Book  390.  Pages  2176 
through  2177,  inclusive.  Public  Records. 
Martin  County,  Florida;  said  Point  of 
Intersection  being  a  Point  on  a  curve 
concave  Northeasterly,  having  a  radius 
of  6446.95  feet  and  whose  radius  point 
bears  North  00°28'49"  East:  thence. 
Northwesterly  along  said  curve  and 
along  said  canal  centerline,  through  a 
central  angle  of  38°44'39",  a  distance  of 
4359.51  feet  to  the  Point  of  Tangency; 
thence,  North  50°46'32"  West  continuing 
along  said  canal  centerline,  a  distance 
of  259.11  feet  to  the  Point  of  Tangency  of 
a  curve  to  the  left  having  a  radius  of 
4920.61  feet;  thence.  Northwesterly  along 
said  curve  and  continuing  along  said 
canal  centerline,  through  a  central  angle 
of  16°11'35",  a  distance  of  1390.67  feet  to 
the  Point  of  Tangency;  thence,  North 
66°58'07"  West  continuing  along  said 
centerline,  a  distance  of  701.19  feet  to 
the  Point  of  Tangency  of  a  curve  to  the 
left  having  a  radius  of  8834.48  feet 
thence.  Northwesterly  along  said  curve 
and  continuing  along  said  centerline, 
through  a  central  angle  of  08°34'55",  a 
distance  of  1323.28  feet;  thence.  South 
01°27'42"  East  departing  said  canal 
centerline,  a  distance  of  4642.39  feet  to 
the  POINT  OF  BEGINNING.  Containing 
477.09  Acres. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Public 
Law  101-591.  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

|FR  Doc.  91-27964  Filed  11-20-91;  8:45  am] 

MUJNQ  CODE  t71«41-«l 


FEDERAL  ELECTION  COMMISSION 

Clearinghouse  on  Election 
Administration;  Meeting 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I)  and  Office  of  Management 
and  Budget  Circular  A-63.  as  revised, 
the  Federal  Election  Commission 
announces  the  following  Advisory  Panel 
meeting. 

Name:  Federal  Election  Commission 
Clearinghouse  Advisory  Panel. 

Date:  15-17  December  1991. 

Place:  Hotel  Nikko,  222  Mason  St,  San 
Francisco.  CA. 

Time: 

1500-1730  on  15  December  1991 

0830-1200;  1330-1700  onl6  December 
1991 

0830-1200: 1400-1700  on  17  December 
1991 

Proposed  Agenda 

Political  Patronage;  Polling  Place 
Accessibility:  The  Impact  of  the 
Americans  With  Disabilities  Act 
Election  Case  Law;  Contested  Elections 
ft  Recounts:  State,  Federal  and 
Adversarial  Perspectives;  Innovations  in 
Election  Administration;  News 
Interview  Survival:  What  Reporters 
Expect  From  You;  The  Initiative  Process; 
Voting  Rights  Act  ft  Redistricting;  and 
Easier  Absentee  Voting;  Pros  ft  Cons. 

Purpose  of  the  Meeting 

The  Panel  will  present  their  views  on 
problems  in  the  administration  of 
Federal  elections,  and  formulate 
recommendations  to  the  Federal 
Election  Commission  Clearinghouse  for 
its  future  program  development. 

The  Advisory  Panel  meeting  is  open  to 
the  public,  dependent  on  available 
space.  Attendees  to  all  sessions  must 
pay  $120.00  in  registration  fees.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  Panel  before,  during 
or  after  the  meeting.  To  the  extent  that 
time  permits,  the  Panel  Chairman  may 
allow  public  presentation  or  oral 
statements  at  the  meeting. 

All  communications  regarding  the 
Advisory  Panel  should  be  addressed  to 
Penelope  Bonsall.  National 
Clearinghouse  on  Election 
Administration,  Federal  Election 
Commission.  999  E  Street  NW. 
Washington  DC  20463.  i 
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Dated:  Novenber  14.  lOTl. 
Majorie  W.  Emmons, 

Secretary  to  the  Commission. 

|FR  Doc.  n-27M8  Filed  ll-aS-Ot.  (MS  mr] 

WUJNO  CODE  irts-oi-ii 


FEDERAL  RMANaAi.  mSTITirnOMS 
EXAMINATION  COUNCIL;  APPRAISAL 
SUBCOMMITTEE 

Agency  Form  Suinnitted  for  OMB 
Review 


Appraisal  SabcommJItee. 
Federal  Financial  Institutions 
Examination  Comicil. 

ACTION:  Notice. 


:  The  Appraisal  Subcommittee 
("ASC")  of  tl»e  Federal  Financial 
Institutions  Examination  Council 
ITFIEC"!  •««»  sent  to  the  OfRce  of 
Management  and  Budget  ("OMB")  the 
following  proposal  for  the  collection  of 
information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  reoetved  on  or  t)efore 
December  23, 1991. 

addresses:  Send  comments  to  Paul  N. 
Romani,  Associate  Director  for 
Administration;  Appraisal 
Subcommittee:  1778  G  Street  NW.,  suite 
850B;  Washington.  DC  20006  and  Gary 
Waxman.  Qearance  Officer.  OfTice  of 
Management  and  Budget.  New 
Executive  Office  Building,  room  3228; 
Washington.  DC  20503. 

FOR  FURTHER  INFORilATIOM  CONTACT: 

Paul  N.  Roraani.  Associate  Director  for 
Administratioa:  Appraisal 
Subcommittee:  1776  G  Street.  NW..  suite 
850B;  Washington.  DC  20006,  or  at  (202) 
357-0133,  from  whom  copies  of  the 
information  collection  and  supporting 
documents  are  available. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Proposal  Rule  1102. 
Temporary  Waiver  Procedures. 

(2)  Farm{sJ  submitted  Not  applicable. 

(3)  Frequency  of  collection:  On 
occasion. 

(4)  Use:  Requests  for  temporary 
waiver  relief  under  section  1119(b)  of 
title  XI  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Ad 
of  1989. 12  U.S.a  334a(b)  (1990). 

(5)  Estimated  number  of  respondeats: 
15. 

(6)  Frequency  of  response:  Once. 

(7)  Estimated  hours  for  respondents  to 
provide  information:  3  hours  per 
respondent. 

(8)  Estimated  total  annua!  reporting 
end  recordkeeping  burden:  45  hoars. 


Dated:  November  1 5. 1901 . 
Edwin  W.  taker, 

Executive  Director. 

[FR  Doc.  91-27990  Filed  11-20-91:  0:45  am] 

MUJNQ  coacni»«i-« 

FEDERAL  MARfTUME  COMNHSStON 

Security  for  the  Protection  of  tfie 
Public  Indemnification  of  Passengers 
for  Nonperformance  oi 
Transportation;  Issuanca  of  Certificate 
(Perfonnance) 

•Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  B9-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Compagnie  Francaise  de  Croisieres, 
c/o  Ocean  Cruise  Lines,  Inc, 
1510  S.E.  17th  Street, 
Ft.  Lauderdale,  FL  3331B. 
Vessel:  Ocean  Princess. 

Dated;  Novennher  15. 1991. 
)oseph  C.  Polking. 

Secretary: 

[FR  Doc  91-2SQ::i  Filed  11-2D-«1;  8:45  am] 

I  CODE  S730-SMI 


[Docket  Na  91-53] 

Safbank  Una  Limited  v.  Ohio  Valley 
Polymers,  Inc.;  Rling  of  Comptalnt  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Safbank  Line  Limited 
("Complainant")  against  Ohio  Valley 
Polymers.  Inc.  ("Respondent")  was 
served  November  15, 1991.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  action  10(a)(1)  of  the 
Shipping  Act  of  19«4. 46  US.C. 
1709(A)(1),  by  failure  to  remit  ocean 
freight  and  other  charges  due  and 
payable,  notwithstanding  demands  for 
payment  by  Ck^nplainanL 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan  ("Pre&idiag  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
docmnents  or  that  the  natine  of  the 


matter  in  issue  n  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  November 
16. 1992,  and  the  final  decision  of  tbe 
Commission  shall  be  issued  by  March 
la  1993. 

RonaM  D.  Murphy, 

Assistant  Secretary. 

(FR  Doc.  91-28022  Filed  11-20-91:  8:45  am] 


IDock«tNat1-S21 

A.P.  Moller  d/b/a  Maersk  LIna  v. 
Erickson  &  Remmert;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  A.P.  Moller  d/b/a  Maersk  Line 
("Complatnant'T  against  Erickson  & 
Remmert  ("Respondent")  was  served 
November  14, 1991.  Complainant  alleges 
that  Respondent  engaged  in  violations  of 
section  10(a)(1)  of  the  Shipping  Act  of 
1984.  46  U.S.C.  1709(a)(1),  ijy  failing  to 
pay  applicable  ocean  freight  and  other 
charges  lawfully  assessed  pursuant  to 
the  applicable  tariff  on  two  containers, 
said  to  contain  an  aircraft  simulator  and 
accessorial  equipment,  shipped  from 
Hong  Kong  to  Long  Beach.  California. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits. 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  48  CFR 
502.61.  the  initial  decision  of  the 
Presiding  Officer  in  this  proceeding  shall 
be  issued  by  November  16, 1992,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  March  16. 1993. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  «l-Z7Ses  Filed  11-a»-«l:  9:45  an] 
WUMQ  COM  «rs»-«v4i 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Revtew 

November  13, 1901. 
Background 

On  June  15. 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1960.  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  pubKc  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  dekgated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendaticHis  received,  will  be 
submitted  to  the  Board  for  Rnal 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  December  4, 1991. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number). 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  §  261.8(a)  of  the  Board's 
Rules  Regarding  Availability  of 
InformaUon.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  AHairs, 
Office  of  Management  and  Budget  New 
Executive  OfHce  Building,  room  3208, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  proposed  forms,  the 
request  for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 


OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Frederick  j. 
Schroeder — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829). 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Extension, 
With  Revisions  of  the  Following  Reports 

1.  Report  title:  Report  of  Condition  for 
Foreign  Subsidiaries  of  U.S.  Banking 
Organize  ti  (HIS. 

Agency  form  number  FR  2314  a,  b  and 
c. 

OMB  Docket  Number  710(MI073. 

Frequency:  Quarterly  and  annually. 

Reporters:  Foreign  subsidiaries  of  U.S. 
Banks,  bank  holding  companies,  and 
edge  and  agreement  corporations. 

Annual  reporting  hours:  4096. 

Estimated  average  hours  per 
response:  liX)  to  4.00. 

Number  of  respondents:  1192. 

Small  businesses  are  not  affiected. 

General  description  of  report: 

This  information  collection  is 
mandatory  [12  U.S.C  |  324.  602,  625  and 
1844(c)]  and  is  given  confidential 
treatment  [5  U.S.C  552(b)(8)J. 

The  reports  collect  information  on  the 
assets,  liabilities,  off-balance  sheet 
items,  and  earnings  from  all  direct  or 
indirect  foreign  subsidiaries  of  U.S. 
banking  organizations.  The  data  are 
used  to  monitor  the  growth  and 
activities  of  the  subsidiaries  and  to 
supervise  the  overall  operation  of  the 
parent  organization.  The  proposed 
revisions  are  designed  to  make  the 
reports  more  consistent  with  the  parent 
organizations'  reports  of  condition  and 
income  and  to  improve  the  System's 
surveillance  of  overseas  banking 
operations. 

Board  of  Governors  of  the  Federal  Reserve 

System.  Novemljer  13. 19W. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc  91-28004  Filed  11-20-91: 8:45  amj 

SmiNO  CODE  6mH)1-M 


Steven  L  AfdaM,  et  al.;  Change  In 
Bank  Control  Noticee;  AcqutsHions  of 
Shares  of  Banks  or  Bank  Hohttng 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank    - 
Control  Act  (12  U.S.C.  1817()))  and  | 
225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  most  be  received 
not  later  than  December  11, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
Sooth  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Steven  L  Afdahl,  Ridiard  T.  Gauck 
and  Larry  A.  High  as  trustees  of  the 
Merle  R.  Weaver  Trust:  to  acquire  100 
percent  of  the  voting  shares  c4  Green 
Belt  Bancorporation,  Iowa  Falls.  Iowa, 
and  thereby  indirectly  acquire  Green 
Belt  Bank  &  Trust,  Iowa  Falls,  Iowa. 

B.  Faderal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vke 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  5S480: 

/.  Wayne  C  Edwards,  Denton. 
Montana,  and  A.  Clifford  Edwards. 
Billings.  Montana;  to  each  acquire  46.47 
percent  of  the  voting  shares  of  Farmers 
State  Bank  of  Denton.  Denton,  Montana. 

Z  Terry  Gerber,  Exeland,  Wisconsin, 
and  Franz  Gerber.  Bruce,  Wisconsin;  to 
acquire  70  percent  of  the  voting  shares 
of  Cameron  Bancorp,  Inc.,  Cameron, 
Wisconsin,  and  Community  Bank  of 
Cameron,  Cameron,  Wisconsin. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenrreth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

/.  FaiH.  Chan.  White  Rock,  British 
Columbia,  Canada;  to  acquire  100 
percent  of  the  voting  shares  of  American 
Paciflc  Bank,  Aumsville,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15, 1991. 
{ennifar  |.  |ohntoa. 
A  ssociote  Secretary  of  the  Board. 
[FR  Doc.  91-28005  Filed  ll-20-*l;  &45  am| 
BILUNQ  CODE  ttlC-AI-P 


Columbus  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  i  225.23(a)(1) 
of  the  Board's  Regulation  Y  [IZCFR 
225.23(a)(1))  for  the  Board's  approval 


58700 


Federal  Register  /  Vol.  56.  No.  225  /  Thursday.  November  21.  1991  /  Notices 


under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12. 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Columbus  Bancorp,  Inc., 
Indianapolis.  Indiana:  to  engage  de  novo 
through  its  subsidiary,  Flagship 
Insurance  Company,  Indianapolis. 
Indiana,  in  credit  life  insurance 
activities  pursuant  to  \  225.25(b)(8)(i)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15, 1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-28006  Filed  11-20-91;  8:45  am| 
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Societe  General*;  Paris,  France; 
Application  to  Conduct  Private 
Placements  of  All  Types  of  Securities 
As  Agent,  Act  as  "RIskless  Principal" 
and  Provide  Financial  and  Investment 
Advisory  Services  for  Securities- 
Related  Activities 

Societe  Generale.  Paris.  France 
("Applicant"),  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  9  1843(c)(8)) 
("BHC  Act")  and  section  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)). 
to  acquire  a  limited  partnership  interest 
in  The  Lodestar  Group  International 
LP..  New  York.  New  York  ("Company "). 
a  joint  venture  among  Applicant; 
Yamaichi  International  (America)  Inc.. 
New  York,  New  York,  a  wholly-owned 
subsidiary  of  Yamaichi  Securities 
Company.  Tokyo.  Japan;  and  several 
private  individuals  and  subchapter  S 
corporations.  Company  will  engage  de 
novo  in  the  following  activities: 

(1)  the  private  placement,  as  agent,  of 
all  types  of  securities,  including 
providing  related  advisory  services; 

(2)  providing  financial  and  transaction 
advice  to  high  net  worth  individuals  and 
institutions,  including 

(i)  advice  and  assistance  in 
connection  with  the  identifying, 
arranging,  financing  and  negotiating  of 
mergers,  acquisitions,  divestitures,  joint 
ventures,  business  combinations, 
leveraged  buyouts,  recapitalizations, 
loan  syndications,  capital  structuring, 
financing  and  other  corporate 
transactions,  and  providing  ancillary 
services  related  to  the  foregoing 
activities; 

(ii)  feasibility  studies,  principally  in 
the  context  of  determining  the  financial 
attractiveness  and  feasibility  of 
particular  corporate  transactions  and 
financing  transactions; 

(iii)  valuation  services; 

(iv)  fairness  opinions  in  connection 
with  the  activities  listed  in  (i); 

(v)  ancillary  services  or  functions 
incidental  to  the  foregoing  advisory 
activities;  and 

(3)  buying  and  selling  all  types  of 
securities  on  the  order  of  investors  as 
"riskless  principal". 

Company  would  conduct  the  proposed 
activities  on  a  domestic  and 
international  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 


The  Board  has  previously  approved 
the  provision  of  substantially  all  of  the 
proposed  financial  and  transaction 
advice,  and  applicant  has  proposed  to 
comply  with  the  conditions  of  the 
Board's  Orders  approving  the  provision 
of  the  proposed  financial  and 
transaction  advice.  See,  e.g..  Royal  Bank 
of  Scotland  Croup  pic,  76  Federal 
Reserve  Bulletin  866  (1990);  Stichting 
Amro  and  Amsterdam-Rotterdam  Bank, 
N.  v..  76  Federal  Reserve  Bulletin  682 
(1990);  Fuji  Bank,  Limited,  75  Federal 
Reserve  Bulletin  577  (1989). 

In  addition,  the  Board  has  previously 
approved  the  proposed  buying  and 
selling  of  all  types  of  securities  on  the 
order  of  investors  as  "riskless 
principal."  See,  e.g.,  J.P.  Morgan  & 
Company  Incorporated,  76  Federal 
Reserve  Bulletin  26  (1990);  Bankers 
Trust  New  York  Corporation.  75  Federal 
Reserve  Bulletin  629  (1989).  Applicant 
commits  that  Company  will  conduct  this 
proposed  activity  using  substantially  the 
same  methods  and  procedures 
established  by  the  Board  in  these 
Orders. 

Finally,  Applicant  will  conduct  the 
proposed  investment  advisory  services 
subject  to  the  conditions  of  section 
225.25(b)(4)  of  the  Board's  Regulation  Y 
(12  CFR  225.25(b)(4)). 

Applicant  states  that  the  proposed 
activities  will  benefit  the  public  by 
promoting  competition  and  providing 
added  convenience  to  customers  and 
gains  in  efficiency. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551,  not  later  than  December  13. 
1991.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-28007  Filed  11-20-91:  8:45  am) 
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Tennessee  Bancorp,  Inc.,  et  al.; 
Formations  o^  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciHcally 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  12, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Tennessee  Bancorp,  Inc.,  Columbia. 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Tennessee  National 
Bank,  formerly  First  Federal  Savings 
and  Loan  Association.  Columbia, 
Tennessee. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  lUinois 
60690: 

1.  American  Interstate 
Bancorporation,  Inc.,  Council  Bluffs. 
Iowa;  to  merge  with  American  Interstate 
Bancorporation,  Inc..  Omaha.  Nebraska, 
and  thereby  indirectly  acquire  Bank  of 
Elkhom,  Elkhom,  Nebraska. 

2.  TBOC.  Inc.,  Bettendorf.  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Bank  of  the  Quad  Cities. 
Davenport,  Iowa,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Central  Bancompany,  Inc.,  Jefferson 
City,  Missouri;  to  acquire  at  least  67 
percent  of  the  voting  shares  of  Third 
Bancshares  Corporation,  Sedalia. 


Missouri,  and  thereby  indirectly  acquire 
Third  National  Bank  of  Sedalia.  Sedalia. 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  15. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-28008  Filed  11-20-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtti  Care  Policy  and 
Research 

Meeting 

Name:  Health  Services  Research 
Training  Advisory  Committee. 

Date  and  Time:  December  13. 1991. 8 
a.m. 

Place:  Parklawn  Building.  Conference 
Room  ].  5600  Fishers  Lane,  Rockville. 
Maryland. 

Open  December  13.  8:00  a.m.  to  8:30 
a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Committee  is  charged 
with  conducting  the  initial  review  of 
grant  applications  from  educational 
institutions,  individuals,  or 
organizations  for  Federal  support  to 
ensure  that  highly-trained  scientiRc 
personnel  will  be  available  in  adequate 
numbers  and  in  the  appropriate  research 
areas  and  fields  to  maintain  the  nation's 
health  services  research  agenda. 

Agenda:  The  open  session  on 
December  13  from  8:00  a.m.  to  8:30  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and 
reports.  The  closed  session  of  the 
meeting  will  be  devoted  to  a  review  of 
grant  application  emphasizing  health 
services  research  training.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  title  5.  U.S.  Code, 
appendix  2  and  title  5.  U.S.C.  552b(c)(6). 
the  Administrator.  AHCPR,  has  made  a 
formal  determination  that  this  latter 
session  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members.  Minutes  of  Meeting,  or  other 
relevant  information  should  contact 
Mrs.  Linda  Blankenbaker,  Agency  for 
Health  Care  Policy  and  Research,  room 
18420.  5600  Fishers  Lane.  Rockville. 
Maryland  20857,  telephone  (301)  443- 
3091. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Dated:  November  1$.  1991. 
J.  Jarrett  Clintoa, 

Administrator. 

(FR  Doc.  91-28073  Filed  11-20-91:  8:45  am| 
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Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Pulmonary-Allergy  Drugs  Advisory 
Conunittee 

Date,  time,  and  place.  December  12 
and  13. 1991.  8:30  a.m.,  Holiday  Inn 
Crowne  Plaza,  Plazas  I  and  II.  1750 
Rockville  Pike.  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  December 
12. 1991.  8:30  a.m.  to  7:30  p.m.;  open 
public  hearing,  December  13. 1991.  8:30 
a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9:30  a.m.  to 
4:30  p.m.;  Anna  J.  Baldwin.  Center  for 
Drug  Evaluation  and  Research  (HFD-9). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  preserit  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  on  or  before  December  5, 
1991,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  stake  their 
comments. 
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Open  committee  discussion.  The 
committee  will  discuss  the  potential  for 
adverse  effects  that  may  be  associated 
with  long-term  use  of  inhaled  beta 
agonist  bronchodilators 

Allergenic  Pnxlucts  Adviaory 
Committee 

Date.  time,  and  place.  December  13 
1991.  8  a.m..  National  Institutes  of 
Health.  Conference  Rm.  6.  Bldg.  31.  9000 
Rockville  Pike.  Bethesda.  MO. 

rype  of  meeting  and  contact  person 
Open  public  hearing.  8  a.m.  to  9  a.m.. 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion.  9 
a.m.  to  5  p.m.:  Adele  S.  Seifried.  Center 
for  Drug  Evaluation  and  Research 
(HFD-9).  Food  and  Drug  Administration. 
5600  Fishers  Lane  Rockville.  MD  20857. 
301-443-4695. 

Genera/  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
allergenic  biological  products  intended 
for  use  in  the  diagnosis,  prevention,  or 
treatment  of  human  disease. 

Agenda — Open  public  hearing. 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  on  or  before  December  1. 
1991,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  The 
standardization  procedures  for 
allergenic  extracts;  (2)  the 
implementation  of  potency  testing  of 
allergenic  extracts:  (3)  the  status  of 
standardization  of  grass  extracts;  (4)  the 
status  of  standardization  of  cat  extracts: 
(5)  the  status  of  standardization  of  other 
extracts:  (6)  the  status  of  patch  test 
allergens /poison  ivy  extracts:  and  (7) 
the  use  of  perchlorethylene  in  the 
manufacture  of  pollen  extracts. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubhc 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 


the  open  portions  of  each  committer 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  publir 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  s 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
doe  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  {HFI-35), 
Food  and  Drug  Administration,  rm.  12A- 
16,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20657, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 


Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  an  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  November  IS.  1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Poiicy. 
|PR  Doc.  91-28010  Filed  11-20-91:  S:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(WY-040-92-4111-161 

Rock  Springs  District  Advisory 
Council;  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Meeting  of  the  Rock 

Springs  District  Advikory  Council. 

summary:  This  notice  sets  forth  the 

schedule  and  agenda  of  a  meeting  of  the 

Rock  Springs  District  Advisory  Council. 

dates:  December  18, 1991. 9  a.m.  until  4 

p.m. 

addresses:  Rock  Springs  District 

Office,  Bureau  of  Land  Management, 

Highway  191  North,  Rock  Springs, 

Wyoming  82901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlowe  E.  Kinch,  District  Manager, 

Rock  Springs  District,  Bureau  of  Land 

Management,  P.O.  Box  1869,  Rock 

Springs,  Wyoming  82902-1869,  (307)  382- 

5350. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Introduction  and  opening  remarks. 

2.  Review  of  minutes  from  last 
meeting. 

3.  Green  River  Resource  Management 
Plan  Issues  briefing. 

4.  Questar  Pipeline  briefing. 

5.  Arch  Minerals/Bean  Springs  Coal 
Development  briefing. 

6.  Coal  and  trona  leasing  programs 
update. 

7.  Animal  Damage  Control  program 
update, 

8.  Public  comment  period. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  2 
p.m.  and  3  p.m.,  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager  at  the  preceding 
address  by  December  15, 1991. 
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Depending  on  the  number  of  persons 

wishing  to  make  oral  statements,  a  time 

limit  per  person  may  be  established  by 

the  District  Manager, 

Marlowe  E.  Kinch, 

District  Manager. 

jFR  Doc.  91-28038  Filed  11-20-91;  8:45  am) 
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[AZ-050-02-4212-11:  AZA  259911 

La  Paz  County,  Arizona,  Realty  Action, 
Lease/Conveyance;  Yuma  District 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action, 

Recreation  and  Public  Purposes  Act 

Classification  in  La  Paz  County, 

Arizona. 

SUMMARY:  The  following  public  lands  in 
the  town  of  Quartzsite,  Arizona,  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.): 

Gila  and  Salt  River  Meridian,  Arizona 

T.  4  N..  R.  19  W.. 

Sec  15.  EV4,  NWV4,  E^^SWW,  NWV4SWy«, 
and  N^SWy4SWy4: 

Sec.  17.  all; 

Sec.  20.  all; 

Sec.  21.  WV4NEy4.  N'/iNWV*.  NWiSWy4 
NW'/4,  NEV4SEV4!MWy4.  and  SMiS'/4 
NWy4,  excluding  23.969  acres  under 
recreation  and  public  purposes 
*       classincation  and  lease  AZA-22501; 

Sec.  22,  NEy4,  EV4SEy4,  Ey2EViNWy4SEy4, 
andSWy4SEy4; 

Sec.  23,  NV4,  NV4SV4,  SM!NEy4SWy4SWy4, 

Nwy4Swy4Swy4,  SEV4Swy4Swy4,  nv4 
SEy4Swy4,  swy4SEy4Swy4,  Nwsvi 
SEy4.  Nv<iSwy4Swy4SEy4,  SEy4Swy4 
sw'/,sEy4,  SEy4SEV4Swy4SEy4,  ev4 

SWy4SEy4SEy4,  and  WVi!SEy4SEy4SEy4; 
Sec.  26.  S'/4NEy4NEy4NEy4NEy4,  NWy4 
NEy4.NEy4NEy4,  S'/iNEy4NEy4NEy4,  EMi 

Nwy4NEy4NEy4.  sv4Nwy4Nwy4NEy« 
NEy4,  swy4Nwy4NEy4NEy4,  SMiNEy4 

NEy4,  NEV4NEy4NWy4NEy4,  S'/2NEy4 

Nwy4NEy4,  NEy4Nwy4Nwy4NEy4,  svi 
Nwy4Nwy4NEy4,  s'/4Nwy4NEy4, 
s'/iNEy4.  sy2NEy4NEy4Nwy4,  Nwy4 

NEy4NWy4,  SViNE%NWy4,  and 

SEy4NWy4; 
Sec.  28,  NWy4SEy4: 
Sec.  29.  NWy4NEy4,  N'/4NWy4.  and 

SMiSwy4. 

The  areas  described  aggregate  3,458.531 
acres,  more  or  less. 

SUPPlfMENTARY  INFORMATION:  This 
action  is  a  motion  by  the  Bureau  of  Land 
Management  to  make  lands  available  to 
support  community  expansion.  These 
lands  were  identified  in  the  Yuma 


District  Resource  Management  Plan,  as 
amended,  as  having  potential  for 
disposal.  Lease  or  conveyance  of  the 
lands  for  recreational  or  public  purposes 
use  would  be  in  the  public  interest. 

Lease  or  conveyances  of  the  lands 
will  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  I^ovisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  valid  existing  rights  documented 
on  the  official  public  land  records  at  the 
time  of  lease/patent  issuance. 

4.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 

5.  Any  other  reservation  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

DATES:  On  or  before  January  6, 1992, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Yuma  District 
Office,  3150  Winsor  Avenue,  Yuma. 
Arizona  85365,  602-726-6300.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  January  21, 1992. 

Upon  the  effective  date  of 
classification,  the  lands  will  be  open  to 
the  filing  of  an  application  under  the 
Recreation  and  Public  Purposes  Act  by 
any  interested,  qualified  applicant.  If, 
after  18  months  following  the  effective 
date  of  classification,  an  application  has 
not  been  filed,  the  segregative  effect  of 
the  classification  shall  automatically 
expire  and  the  lands  classified  shall 
return  to  their  former  status  without 
further  action  by  the  authorized  oHicer. 

This  notice  cancels  and  replaces  the 
classification  notice  contained  in  55  FR 
21261,  May  23, 1990,  except  NMiNEy4 
NEy4,  Wy2SWV4NEy4NEy4,  sec.  29, 
which  remains  segregated  and  classified 
by  an  application  received  December  14. 
1988  (AZA  23643), 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 


action  is  available  for  review  at  the 
office  of  the  Bureau  of  L,and 
Management,  Yuma  District  Office,  3150 
Winsor  Avenue,  Yuma,  Arizona  85365. 

Dated:  November  13. 1991. 
Harry  DeLong, 

Acting  District  Manager. 

[FR  Doc.  91-28037  Filed  11-20-91;  8:45  am| 
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[CA-940-92-4730-12: 92-00 160-ILM-941 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  L,and  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATES:  Filing  was  effective  at 
10  a.m.  on  the  date  of  submission  to  the 
Bureau  of  Land  Management  (BLM), 
California  State  Office.  i*ublic  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  A..Robinson,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  CaUfomia  State 
Office.  2800  Cottage  Way.  room  E-2845, 
Sacramento,  CA  95825.  916-978-4775. 

SUPPLEMENTARY  INFORMATION:  The  platS 

of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  O^ice,  Sacramento,  CA. 

Humboldt  Meridian,  Califoniia 

T.  6  N.,  R.  2  E.— Dependent  resurvey  and 
survey  in  sections  19  and  30.  (under 
Group  993)  accepted  May  18. 1990,  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

T.  17  N.,  R.  1  W. — Dependent  resurvey  and 
survey  of  lots  6, 7  and  8  of  section  13, 
(under  Group  1045)  accepted  February 
27, 1991,  to  meet  certain  administrative 
needs  of  the  BLM.  Ukiah  District,  Arcate 
Resource  Area. 

T.  17  n.,  R.  7  E. — Dependent  resurvey  and 
metes-and-bounds  survey  of  tract  45, 
(under  Group  1080)  accepted  )une  4. 1991, 
to  meet  certain  administrative  needs  of 
the  U.S.  Forest  Service,  Klamath 
National  Forest. 

Mount  Diablo  Meridian,  California 

T.  38  N.,  R.  6  E.,  and  T.  39  N.,  R.  6  E.— 

Dependent  resurvey  and  subdivision  of 
sections  3,  4.  5  and  10  (T.  38  N.,  R.  6  E.) 
and  the  dependent  resurvey  and 
subdivision  of  sections  31.  32  and  33  (T. 
39  N..  R.  6  E.).  (under  Group  887) 
accepted  November  6, 1990,  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service,  Modoc  National  Forest. 
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T.  26  N.,  R.  3  E. — Dependent  re«urvey.  (under 
Group  968)  accepted  November  6. 1991, 
lo  meet  certain  administrative  needs  of 
the  BLM.  Ukiah  District.  Redding 
Resource  Area. 

T.  48  N..  R.  6  E. — Dependent  resurvey  and 
subdivision  of  sections  29,  30  and  31, 
(under  Group  1027]  accepted  November 
1, 1990,  to  meet  certain  administrative 
needs  of  the  U.S.  Forest  Service.  Modoc 
National  Forest. 

T  47  N.,  R.  6  E. — Dependent  resurvey  and 
subdivision  of  sections  2.  3  and  4,  (under 
Croup  1027)  accepted  November  1. 1990. 
to  meet  certain  administrative  needs  of 
the  U.S.  Forest  Service.  Modoc  National 
Forest. 

T  18  S..  R.  10  E. — Dependent  resurvey,  (under 
Group  1028)  accepted  December  5, 1990. 
to  meet  certain  administrative  needs  of 
the  BLM,  BakersHeld  District.  Hollister 
Resource  Area. 

T.  18  S..  R.  10  E..  and  T.  18  S.,  R.  11  E.— 
Dependent  resurvey,  (under  Croup  959) 
accepted  December  5,  1990.  to  meet 
certain  administrative  needs  of  the  BLM. 
BakersHeld  District,  (ioilister  Resource 
Area. 

T.  7  N.,  R.  12  E. — Dependent  resurvey  and 
corrective  dependent  resurvey.  (under 
Croup  1054)  accepted  January  3. 1991.  to 
meet  certain  administrative  needs  of  the 
BLM,  Bakersfield  District.  Folsom 
Resource  Area. 

T.  47  N.,  R.  5  E.— Supplemental  plat  of  the 
NWVi  section  25.  accepted  (anuary  3. 
1991,  to  meet  certain  administrative 
needs  of  the  BLM.  Susanville  District 
Alluras  Resource  Area. 

T.  2  S..  R.  18  E.,  and  T.  2  S.,  R.  19  E.— 

Dependent  resurvey  (under  Croup  1008) 
accepted  May  18. 1990,  to  meet  certain 
administrative  needs  of  the  U.S.  Forest 
Service.  Stanislaus  National  Forest. 

T.  32  N..  R.  9  W.— Dependent  resurvey. 

(under  Group  1065)  accepted  January  18. 
1991,  to  meet  certain  administrative 
needs  of  the  BLH  Ukiah  District. 
Redding  Resource  Area. 

r.  15  N..  R.  8  E.— Supplemental  plats  (3)  of 
section  1.  accepted  February  15. 1991,  to 
meet  certain  administrative  needs  of  the 
BLM,  Bakersfleld  District.  Folsom 
Resource  Area. 

T.  17  S..  R.  9  E— Supplemental  plat  of  the 
NE'/4  section  4.  accepted  March  4. 1991. 
to  meet  certain  administrative  needs  of 
the  BLM.  Bakersfield  District,  Hollister 
Resource  Area. 

T.  42  N..  R.  8  W.— Dependent  resurvey  and 
subdivision  of  section  2.  (Croup  1076) 
accepted  May  13. 1991.  to  meet  certain 
administrative  needs  of  the  BLM,  Ukiah 
District.  Redding  Resource  Area. 

T.  25  S..  R.  17  E.— Supplemental  plat  of  the 
NWV«  section  30,  accepted  May  31. 1991. 
lo  meet  certain  administrative  needs  of 
the  BLM.  Bakersfield  District,  Caliente 
Resource  Area. 

T.  30  S..  R.  18  F-— Supplemental  plat  of  the 
SW  Vd  section  31,  accepted  June  5, 1991, 
to  meet  certain  administrative  needs  of 
the  BLM,  Bakersfield  District.  Caliente 
Resource  Area. 


T.  29  N..  R.  3  W.— Dependent  resurvey.  and 
metes-and-bounds  survey,  (Group  1056) 
accepted  June  10. 1991,  lo  meet  certain 
administrative  needs  of  the  Bureau  of 
Indian  Affairs. 

T.  16  N..  R.  16  E.— Corrective  dependent 
resurvey,  (Croup  715)  accepted  June  11, 
1991,  to  meet  certain  administrative 
needs  of  the  U.S.  Forest  Service.  Tahoe 
National  Forest. 

T.  27  S..  R.  10  E.— Supplemental  plat  of  the 
SEy«  section  17,  accepted  June  12. 1991. 
to  meet  certain  administrative  needs  of 
the  BLM.  Bakersfield  District  Caliente 
Resource  Area. 

All  of  the  above  listed  surveys  are  not 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  The  surveys 
will  be  placed  in  the  open  files  in  the 
BLM.  California  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 

Dated:  November  12, 1991. 
Clifford  A.  Robinson. 
Chief.  Branch  of  Cadastral  Survey. 
|FR  Doc  81-28038  Filed  11-20-41:  8:45  amj 
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[A2-93(M214-10;  AZA-26001,  AZA-2M02. 
AZA-26003i 

Proposed  Withdrawal  and  Opportunity 
for  Public  IMeeting:  Arizona 

November  14. 1991. 

AGENCY:  Bureau  of  Land  Management, 
interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed 
three  applications  to  withdraw  a  total  of 
60.00  acres  (20.00  acres  per  application) 
of  National  Forest  System  lands  for  the 
protection  of  the  existing  Reef  Townsite. 
Ramsey  Vista  Campgrounds  and  Can- 
Canyon  House  Administrative  Site.  This 
notice  closes  the  lands  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  uses  other  than 
the  mining  laws. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
February  19. 1992. 

AOORESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director.  Bureau  of  Land 
Management  (BLM).  3707  N.  7th  Street. 
Phoenix.  Arizona  85014.  or  P.O.  Box 
16563.  Phoenix,  Arizona.  85011-6563. 

FOfl  FURTHER  INFORMATION  CONTACT: 
John  Mazes.  BLM  Arizona  State  Office. 
(602)  640-5509. 


SUPfLCMCNTARV  INFORMATION:  On 

October  28  and  31, 1991,  the  U.S. 
Department  of  Agriculture.  Forest 
Service,  filed  three  applications  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights:  Gila  and  Suit  River 
Meridian. 

Coronado  National  Forest 

T.  23  S.,  R.  20  E.. 
Sec.  11.  NV<!SEV«SW"«,  Carr  Canyon  House 

Administrative  Site,  AZA-26003: 
Sec.  14,  WW,NWV,SWV!i.  Reef  Townsite      - 

Campground.  AZA-2f(001: 
Sec.  15.  EWNWV«SWy4,  Ramsey  Vista 

Campground,  AZA-26002. 

The  areas  described  aggrrgute  60.00  acres 
in  Cochise  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawals  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Lcind  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawaTs.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the  | 

proposed  withdrawals  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  applications  will  be  processed  in 
accordance  with  regulations  as  set  forth 
in  43  cm  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  an 
application  is  denied  or  cancelled  or  the 
withdrawals  are  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  all  those  applicable  to  U.S.  Forest 
Service  administered  lands  except  those 
under  the  mining  laws. 

The  temporary  segregation  of  the 
lands  in  connection  with  these 
applications  shall  not  affect  the 
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administrative  {urisdictioii  over  the 

lands. 

Beaumont  C.  McClure. 

Deputy  State  Director.  Lands  andRenewabh 
Resoarcet. 

|FR  Doc  91-28039  Filed  11-«^«1:  feSSam] 


(ID>943-4214-11;  IDI-0163«8. 101-014955] 

Proposed  Continuation  of 
Withdrawals;  Idaho 

AQENCV:  Bvireau  of  Land  Management 
Interior, 

ACTION:  Notice. 

SUMMARY:  The  Corps  of  Engineers 
proposes  that  two  withdrawals  for  the 
Dworshak  Reservoir,  comprising 
13,647.03  acres,  continue  for  an 
additional  S3  years.  The  lands  would 
remain  closed  to  surface  entry  and 
mining  but  have  been  and  would  remain 
open  to  mineral  leasing. 

DATES:  Conaments  should  be  received  by 
February  19, 1992. 

ADDRESSES:  Comments  should  be  sent 
to  State  Director.  Idaho  State  Office. 
3380  Americana  Terrace.  Boise,  Idaho 
83706. 208-384-3162.  j 

FOR  FURTHER  INf>ORMATION  CONTACT 

William  E.  Ireland,  BLM,  Idaho  State 
Office,  208-384-3162.  i 

SUFTLEMENTARY  INFORMATION:  The 

Corps  of  Engineers  proposes  that  the 
existing  land  withdrawals  made  by 
Public  Land  Order  Nos.  3401  and  5568  be 
continued  for  a  period  of  83  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat,  2751,  43  U.S.C.  1714.  The 
land  is  located  within  the  following 
described  townships: 

Boise  Meridian 

T,  37  NL.  Rgs.  1  and  2  R: 

T,  38  N..  Rgs.  1,  2.  3,  and  4  E.; 

T.  39  N..  Rgs.  2.  3,  and  4  £.; 

T.  40  N.,  Rgs.  4  and  5  E.;  i 

T.  41  N..  Rgs.  4,  S  and  6  E. 

The  withdrawals  aggregate  tiM7J03  acres 
in  Clearwater  County. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Dworshak  Dam  and 
Reservoir  project.  The  withdrawals 
segregate  the  land  from  settlement,  sale, 
location,  and  entry,  including  location 
and  entry  under  the  mining  laws,  but  not 
the  mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 


their  views  In  vrriting  to  Idaho  State 
Director  at  the  above  address. 

Hie  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and.  if 
so,  for  how  iong.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Dated:  November  12. 1991. 
WilMAn  E  iraluid.  j 

Chief.  Realty  Operationa  SdcUoa. 

|FR  Doc.  91-28040  Filed  11-20-01;  8:45  amJ 
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Fish  and  WMdilf*  Sorvie* 
Receipt  of  AfpUcation  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
OS  amended  (16  U.S.Ci  1361  et  aeq.),  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 

Applicant 

Name:  The  Seattle  Aquarium 

Address:  Pier  59.  Waterfront  Park 
Seattle.  Washington  98101,  PRT-76328a 

Type  of  Permit.  Public  Display, 

Name  and  Number  of  Animals:  One 
male  Alaskan  sea  otter  [Enhydra  lutris). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
import  one  Alaskan  sea  otter  for  public 
display.  The  animal  was  originally 
obtained  as  a  beached  and  stranded 
animal  in  the  1989  Valdez.  Alaskan  oil 
spill. 

Sotrrce  of  Marine  Mammals  for 
Display:  Alaskan,  Valdez  oil  spill. 

Period  of  Activity:  1  year. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copdes  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests  . 
for  copies  of  the  complete  application  or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  Office  of  Manage awnt 
Authority.  4401  North  Fairfax  Dr., 


Arlington  VA  22203,  within  30  days  of 
the  publication  of  this  notice.  An>'one 
requesting  ■  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  diacretion  of  the  Director, 

Documents  sutnnitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  at  4401  N.  Fairfax 
Dr.,  nxMS  4S2,  Arlington  VA 

Dated:  November  15. 1991. 

Maggia  TIeger, 

Acting  Chief  Branch  of  Permits.  Office  of 
Management  Authority. 

|FR  Doc  91-27909  Filed  ll-ZO-W:  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AQJENCY 

Agency  for  international  Development 

SMnior  cxecunve  service 

November  6. 1091. 

On  or  about  November  6. 1991  the 
following  persons  will  become  members 
of  the  Performance  Review  Board. 

Nancy  Frame,  Chairperson 
Robert  Perkins,  Member 
Barry  Goldberg,  Member  j 

George  Laudato,  SFS  Member         j 
Daisy  Fields,  Public  Member  j 

Irv  Coker,  Public  Member 
Edward  Spriggs  (alternate)  i 

John  Wilkinson  (alternate) 

Dated:  November  7, 1001. 
SUriayO.Aaarick. 

Executive  Secretary.  Performance  Re\-iew 
Board. 

|FR  Doc  01-27957  Filed  11-aO^l;  &45  amJ 
wuaio  coce  siw-si-h 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  StMB] 

K.  Earl  Durden  Green  Bey  Packaging, 
inc.,  Rail  Management  and  Consulting 
Corporation,  and  Wilmington  Termlnai 
Railroad,  Inc.— Continuance  In  Control 
Exemption— Wihnington  Terminal 
Rallroiad,  L.P.,  and  Georgia  Central 
Railway.  LP. 

Noncarriers  K.  Earl  Durden  (Durden), 
Green  Bay  Packaging.  Inc.  (Green  Bay), 
and  Rail  Management  and  Consulting 
Corporation  (RMCC),  and  class  III  rait 
carrier  Wilmington  Terminal  Railroad. 
Inc  (WTRI),  have  filed  a  notice  of 
exemption  to  continue  to  control 
Wilmington  Terminal  Railroad.  LP. 
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(WTLP).  and  Georgia  Central  Railway, 
LP.  (GCLP). 

Durden  and  Green  Bay  each  own  50 
percent  of  WTRI's  voting  stock,  although 
Durden  controls  WTRI  under  an 
agreement  with  Green  Bay.»  WTRI  will 
become  a  noncarrier  by  conveying  its 
railroad  asserts  and  operations  in  North 
Carolina  and  Georgia  to  WTLP  and 
GCLP.  respectively,  and  the  limited 
partnerships  will  become  class  III  rail 
carriers.* 

Durden  and  Green  Bay  each  own  50 
percent  of  RMCC.  RMCC  will  be  the 
general  partner  of  both  WTLP  and  GCLP 
with  a  1  percent  interest  in  each.  Green 
Bay  will  trade  its  50  percent  interest  in 
WTRI  for  a  49.5  percent  interest  in  both 
WTLP  and  GCLP.  thus  owning  a  49.5 
percent  interest  directly  and  0.5  percent 
indirectly  through  RMCC.  Durden  will 
own  100  percent  of  WTRI,  and  through 
it,  49.5  percent  of  WTLP  and  GCLP,  and 
like  Green  Bay,  he  will  indirectly  own  a 
0.5  percent  interest  in  these  two  carriers 
through  his  50  percent  interest  in  RMCC. 

The  purpose  of  the  corporate 
reorganization  is  to  rearrange  WTRI's 
geographically  disparate  operations 
along* more  natural  organizational  lines, 
while  conforming  them,  as  limited 
partnerships  rather  than  corporations,  to 
the  tax  structure  of  Durden's  and  Green 
Bay's  other  railroad  holdings.  No  change 
in  operations  or  service  is  anticipated, 
nor  will  there  be  any  impact  on  WTRI 
employees. 

The  parties  indicate  that:  (1)  The 
properties  of  WTLP  and  GCLP  will  not 
connect  with  each  other  or  with  any 
other  common  carrier  railroads  in  which 
either  Durden  or  Green  Bay  has  an 
interest;  (2)  the  continuance  in  control  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the  rail 
carriers  with  each  other  or  with  any 
other  railroad  they  might  own;  and  (3) 
the  transaction  does  not  involve  a  class 
I  carrier.  Therefore,  this  transaction 
involves  the  control  of  nonconnecting 
carriers  and  is  exempt  from  the  prior 
review  requirements  of  49  U.S.C.  11343. 
See  49  CFR  1180.2(d)(2). 


■  See  Finance  Docket  No.  31969.  Green  Bay 
Packaging.  Inc..  K.  Earl  Durden:  Galveston  Railway. 
Inc.:  Rail  Management  and  Consulting  Corporation: 
and  Rail  Partners.  LP. — Continuance  in  Control 
ExempliotT— Galveston  Railroad.  LP.;  LRW  RY.  LP.; 
ET  RY.  LP^  ATW  RY.  LP:  KWT  Railway.  Inc.: 
Copper  Basin  Railway  Inc.;  and  Wilmington 
Terminal  Railroad.  Inc. 

'  Notices  of  exemption  have  been  concurrently 
filed  in  Finance  Docket  No.  31948  (Sub-No.  1). 
Wilmington  Terminal  Railroad.  LP. — Acquisition 
and  Operation  Exemption — Wilmington  Terminal 
Railroad.  Inc..  and  Finance  Docket  No.  319M  (Sub- 
No.  2).  Georgia  Central  Railway.  LP. — Acquisition 
and  Operating  Exemption — Wilmington  Terminal 
Railroad  .  Inc. 


As  a  condition  to  use  of  this 
exemption,  and  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist.. 
360  I.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Donald 
G.  Avery.  Slover  &  Lotus.  1224  17th 
Street,  NW.,  Washington.  DC  20036. 

Decided:  Noveint}er  14, 1991. 

By  the  Commission,  David  M.  Knoschnik, 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland  (r.. 
Secretary. 

(FR  Doc.  91-27991  Filed  11-2&-91: 8:45  am] 
aniMacooc  tojs-oi-h 


(Hnanc*  Docket  No.  31948;  Sub-No.  2] 

Georgia  Central  Railway,  LP.— 
Acquisition  and  Operation 
Exemption— Wilmington  Terminal 
Railroad,  Inc. 

Georgia  Central  Railway.  LP.  (GCLP). 
a  noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
approximately  164  miles  of  rail  and  rail- 
related  property  owned  by  Wilmington 
Terminal  Railroad,  Inc.  (WTRI),  a  class 
III  carrier,  between  Savannah  and 
Rhine,  GA,  and  between  Vidalia  and 
East  Dublin,  GA,  as  well  as  a  57-miles 
line  between  East  Dublin  and  Macon. 
GA,  leased  by  WTRI.  This  notice  of 
exemption  is  related  to  two  other 
notices.'  Together,  these  three  notices 
cover  a  corporate  reorganization  and 
restructuring. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Donald  G. 
Avery,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW.,  Washington. 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  U.S.C.  10505(d)  may  be 
filed  at  any  time.  The  filing  of  a  petition 
to  revoke  will  not  automatically  stay  the 
transaction. 

Decided:  November  14, 1991. 


By  the  Commisaion,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  |r.. 
Secretary. 

[FR  Doc.  91-Z7992  Filed  11-20-91:  8:45  am] 
MUMO  coot  MM-ei-M 


(Financ*  Docket  No.  31949  (Sub-No.  1)] 

Notice  of  Exemption 

Wilmington  Terminal  Railroad,  LP.— 
Acquisition  and  Operation 
Exemptiorv— Wilmington  Terminal 
Railroad,  Inc. 

Wilmington  Terminal  Railroad.  LP. 
(WTLP),  a  noncarrier,  has  filed  a  notice 
of  exemption  to  acquire  and  operate  the 
rail  property  located  in  North  Carolina 
owned  by  Wilmington  Terminal 
Railroad,  Inc.  (WTRI),  a  class  III 
railroad.  This  notice  of  exemption  is 
related  to  two  other  notices.'  Together, 
these  three  notices  cover  a  corporate 
reorganization  and  restructuring. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Donald  G. 
Avery,  Slover  &  Loftus,  1224 
Seventeenth  Street.  NW..  Washington. 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  1050S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  November  14, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  \t^ 
Secretary. 
[FR  Doc.  91-27993  Filed  11-20-91: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decrees  Pursuant 
to  trie  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  13, 1991,  a 
proposed  Consent  Decree  in  United 


■Finance  Docket  No.  31948.  K  Earl  Durden.  Green 
Bay  Packaging,  inc..  Rail  Management  and 
Consulting  Corporation,  and  Wilmington  Terminal 
Railroad.  Inc.— Continuance  in  Control  Exemption — 
Wilmington  Terminal  Railroad.  LP.  and  Georgia 
Central  Railway.  LP.  and  Finance  Docket  No.  31948 
(Sub-No.  1).  Wilmington  Terminal  Railroad.  LP.— 
Acquisition  and  Operation  Exemption — Wilmington 
Terminal  Railroad.  Inc. 


■  Finance  Docket  No  31948.  K.  Earl  Durden. 
Green  Bay  Packaging.  Inc..  Rail  Management  and 
Consulting  Corporation,  and  Wilmington  Terminal 
Railroad,  Inc.— Continuance  in  Control  Exemption — 
Wilmington  Terminal  Railroad,  LP.,  and  Georgia 
Central  Railway,  LP.,  and  Finance  Docket  No.  31948 
(Sub-No.  2).  Georgia  Central  Railway,  LP.— 
Acquisition  and  Operation  Exemption — Wilmington 
Terminal  Railroad.  Inc. 
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States  V.  Brake.  Clutch  &  Drum  Service 
Inc.,  et  al..  Civil  Action  No.  QlClZia 
was  lodged  with  the  United  States 
District  Court  lor  the  Eastern  District  of 
Wisconsin.  The  proposed  Consent 
Decree  concerns  the  hazardous  waste 
site  known  as  the  Mastel-  Disposal 
Service  Landfill  Site,  located  on  Capitol 
Drive  (Wisconsin  Route  190),  Brookfield, 
Waukesha  County,  Wisconsin.  The 
Consent  Decree  sets  forth  a  settlement 
between  the  United  States,  the  State  of 
Wisconsin,  and  thirty-three  Settling 
Defendants,  under  which  the  Settling 
Defendants  will  perform  the  remedial 
design  and  remedial  action  for  Operable 
Unit  1  at  the  site,  reimburse  the  United 
States  for  $154,000  in  past  costs,  and  pay 
federal  and  state  oversight  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Brake, 
Clutch  B  Drum  Service,  Inc.,  et  oL  D.J. 
Ref.  80-11-2-603. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  Distict  of 
Wisconsin.  530  Federal  Building,  517 
East  Wisconsin  Ave.,  Milwaukee, 
Wisconsin  53202;  at  the  Region  V  Office 
of  the  Environmental  Protection  Agency. 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604:  and  the  Environmental 
Enforcnnent  Section  Document  Center. 
601  Pennsylvania  Avenue  Building,  NW,. 
Washington,  DC  20004  (202-347^2072), 

Copies  of  the  proposed  Consent  DecTM 
may  be  obtained  in  person  or  by  mail  from 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennaylvania  Avenue, 
NW..  Box  1097,  Wauhington.  DC  20004.  In 
requesting  a  copy,  please  tnciude  a  check  in 
the  amount  of  $34.25  (25  cents  per  page  for 
reproduction  costs)  payable  to  the  Consent 
Decree  Library. 

Roger  C1>0, 

Acting  Assistant  Attorney  Cei»6ml, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  91-27958  Filed  11-80-91:  M5  am] 
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LodglRfl  of  Conaent  Decree  Pufawnt 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  4, 1991  two 
proposed  Consent  Decrees  in  United 
States  V.  Farwest  Fisheries,  Inc  Civil 
Action  Na  C90-^Be4D  (WJ3.  Wash.), 
were  lodged  with  the  United  States 


District  Court  for  the  Western  District  of 
Washington.  The  Consent  Decrees 
resolve  the  United  States'  allegations  of 
violations  of  the  Asbestos  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("the  asbestos  NESHAF).  40 
CFR  part  61.  and  the  Clean  Air  Act.  42 
U.S.C.  7401  et  seq..  by  the  two 
defendants  in  this  action,  Farwest 
Fisheries,  In&  and  Ndbro  Packing 
Company,  \nc.  Generally,  these  Decrees 
require  the  Defendants  to  pay  civil 
penalties  to  the  United  States,  to  ooRiply 
with  the  provisions  of  the  Clean  Air  Act 
and  the  asbestos  NESHAP  in  the  future, 
and  to  implement  programs  for  the 
control  of  asbestos. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decrees  Tor  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Farwest 
Fisheries,  Inc.,  D.J.  No.  90-5-2-1-1422. 

The  proposed  Consent  Decrees  also 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  Western 
District  of  Washington,  3600  Seafirst 
Building.  800  Fifth  Avenue,  Seattle, 
Washington  98104  and  the  U.S. 
Environmental  Protection  Agency. 
Region  10. 1200  Sixth  Avenue,  Seattle, 
Washington  98101.  The  Decrees  may  be 
examined  as  well  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004  (202-347- 
2072),  A  copy  of  one  or  both  of  the 
proposed  Consent  Decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $4.25 
for  a  copy  of  the  Consent  Decree  with 
Nelbro,  a  check  in  the  amount  of  $4,50 
for  a  copy  of  the  Conseiit  Decree  %vith 
Farwest,  or  a  check  in  the  amount  of 
$8.75  for  a  copy  of  both  Decrees  (25 
cents  per  page  reproduction  cost) 
payable  to  Consent  Decree  Library. 
|ohn  C.  Cniden. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-27050  Filed  11-20-01:  S:45  amj 
I  oooc  tin  SI  M 


Act  (CERCLA).  42  U.S.C.  9622(i).  and 
Departmental  policy  at  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Major  Consent  Decree  and  a  proposed 
De  Minimis  Consent  Decree  in  United 
States  V.  Ross  Electric  of  Washington. 
Inc.  et  al.  (W.D.  Wash),  Civil  Action  Na 
C  91-5470B  were  lodged  on  November 
13. 1991.  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington.  ' 

On  November  13. 1991,  the  Complaint 
in  this  enforcement  action  was  filed  by 
the  United  States  of  America  against 
Ross  Electric  of  Washington,  Inc.  and  Bl 
other  defendants  under  sections  106  and 
107  of  CERCLA,  42  U.SX:.  9606,  9607. 
seeking  injunctive  i«lief  and 
reimbursement  of  costs  incurred  by  the 
United  States  in  responding  to  the 
release  or  threat  of  release  of  hazardous 
substances  from  the  Coal  Creek  Site 
located  near  Chehalis.  Washington. 

The  Department  of  Justice  wilt 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication,  written 
comments  relating  to  the  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  justice, 
Washington.  D.C.  2053a  and  should 
refer  to  United  Stales  v.  Ross  Electric  of 
Washington,  Inc.,  et  aL  O.O.J.  Ref,  No. 
90-11-2-611. 

The  proposed  consent  decrees  may  be 
exaniiiaed  at  the  Region  10  office  of  the 
Environmental  Protection  Agency 
( "EPA  ").  1200  Sixth  Avenue.  Seattle. 
WA  98101;  and  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  Building,  NW^ 
Box  1007,  Washington,  DC  20004,  (202) 
347-2072.  A  copy  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy  of  the 
decrees,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  $102.00    . 
(25  cents  per  page  reproduction  costs^ 
payable  to  Consent  Decree  Library. 
Bairy  M.  Haitnaa. 
Acting  Assistant  A  ttomey  General. 
Environment  and  Natural  Retounxs  Division. 
|FR  Doc  91-28087  Piled  11-20-81:  8.-45  ■mj 

;WM-t1-«i 


Lodging  of  Consont  Docrsos  Pursuant 
to  th8  Comprvhonsivs  Environmontal 
R«spons«,  Componsatlon,  and  LlaMNty 
Act  of  1M0.  as  Amondod  (XEftCLA") 

In  scoordanoe  with  sedion  122(1)  of 
the  Comprehensive  Environmental 
Response  Cooipensation  and  Liability 


Nolic*  ol  Lodging  a  Final  Judgmant  By 
Conoant  Purauant  to  tha 
Comprahanalva  Enytronroantw 
Raaponaa,  Companaatlon  and  Uabiilty 
Act 

Notice  is  hereby  given  that  on 
Novemher  13. 1891,  two  proposed  Partial 
Consent  Decrees  in  United  Stales  v. 
Snyder,  et  al.  (Civil  Action  No.  &»-2376). 
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United  States,  v.  Transformer  Service, 
Inc.  (Civil  Action  No.  89-2132).  and 
United  States  v.  Ford  Motor  Company 
(Civil  Action  No.  89-2131)  (consolidated 
cases)  were  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania. 

The  proposed  Partial  Consent  Decrees 
resolve  the  liability  of  defendants 
American  Gage  &  Machine  Company. 
Inc.  ("Gage").  Standard  Artware.  Inc. 
("SAC").  R.W.  Elliott  &  Sons.  Inc. 
("Elliot").  Ford  Motor  Company 
("Ford").  Hirsch  Electric  Company.  Inc. 
("Hirsch").  Mt.  Sinai  Hospital  Center 
("Sinai").  F.B.  Leopold  Company.  Inc. 
("Leopold"),  and  Transformer  Service. 
Inc.  ("TSI").  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  ("CERCLA")  for  the 
costs  incurred  by  the  United  States  in 
performing  an  emergency  removal  at  the 
interstate  Transformer  Site  in  Ellwood 
City.  Pennsylvania  ("the  Site")  between 
August.  1985.  and  January.  1986. 

One  Partial  Consent  Decree  resolves 
the  liability  of  defendants  Gage.  SAC. 
and  Elliot  to  the  United  States  for  Past 
Response  Costs  at  the  Site.  Under  the 
terms  of  thai  Partial  Consent  Decree, 
defendant  Gage  agrees  to  pay  $270,000 
to  the  United  Slates  and  defendants 
Elliot  and  SAC  each  agree  to  pay 
$105,000  to  the  United  States. 

The  second  Partial  Consent  Degree 
resolves  the  liability  of  defendants  ford. 
Hirsch.  Leopold.  Sinai  and  TSI  to  the 
United  States  for  Past  Response  Costs  at 
the  Site.  Under  the  terms  of  the  Partial 
Consent  Decree,  those  defendants 
jointly  agree  to  pay  $60,000  to  the  United 
States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decrees  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Snyder, 
et  al.  (DO)  No.  90-11-3-382). 

The  proposed  Partial  Consent  Decrees 
may  be  examined  at  the  office  of  the 
United  States  Attorney  for  the  Western 
District  of  Pennsylvania.  1400  Gulf 
Tower,  7th  and  Grant  Streets. 
Pittsburgh.  Pennsylvania.  15219,  and  the 
U.S.  Environmental  Protection  Agency, 
Region  lU.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107.  The 
Decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW..  Box  1097.  Washington. 
DC  20004.  202-347-2072.  A  copy  of  the 
proposed  Partial  Consent  Decrees  may 


be  obtained  in  person  or  by  mail  from 
the  Document  Center.  In  requesting  a 
copy  of  the  proposed  Partial  Consent 
Decrees,  please  enclose  a  check  in  the 
amount  of  $9.25  (25  cents  per  page 
reproduction  cost)  payable  to  Consent 
Decree  Library. 
lohn  C.  Cruden. 

Ctiief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  91-27960  Filed  11-2091:  8:45  am| 

■NXmO  COOC  4410-01-« 


Drug  Enforcement  Administration 

(Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  31. 1991.  and 
published  in  the  Federal  Register  on 
June  19. 1991.  (56  FR  28175). 
Mallinckrodt  Specialty  Chemicals 
Company,  Mallinckrodt  and  Second 
Streets,  St.  Louis,  Missouri  63147.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Cocaine  (9041) 
Codeine  (9050) 

Dipreoofphine  (9058) 

Etofpfiine  Hydrochtonde  (9059).... 

Dihydrocodetne  (9120) _.... 

Oxycodone  (9143) 

Hydromcrphone  (9150) 

Diphenoxylate  (9170) 

Hydrocodooe  (9193) 
Levorphanol  (9220).. 

Methadone  (9250) 

MethadoneHntermediate  (9254) 

Oextropropoxyphene.  bulk  (novdosage 
loons)  (9273) 

Morphine  (9300) 

Thebame  (9333) „ 

Opium  extracts  (9610) 

Opium  fluid  exUact  (9620) 

Opium  tincture  (9630) 

Opium,  powdered  (9639) 

Opium,  granulated  (9640) „ 

Oxymorphone  (9652) 

Fentanyl  (9601) 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations. 
S  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


Dated:  November  12, 1991. 
GeiM  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  91-28027  Filed  11-20-01:  8:45  am| 

MLUNO  COOC  4410-OMI 

(Manufacturer  of  Controlted 
Substances;  Notice  of  Registration 

By  notice  dated  May  31. 1991.  and 
published  in  the  Federal  Register  on 
June  19. 1991.  (56  FR  28178).  Smithkline 
Beecham  Chemicals.  Division  of 
Smithkline  Beecham  Corporation.  900 
River  Road  (L-11).  Conshohocken, 
Pennsylvania  19428.  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  Controlled 
substances  listed  below: 


Drug 


4-methoxyamphetamine  (7411). 

Amphetamine  (1 100) , 

Phenylacetone  (8501) 


Sctwduto 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  12, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  91-28028  Filed  11-20-91:  8:45  am] 

MUNta  COM  4410-OMI 


[Docket  No.  90-62] 

Rex  Stocltard,  Jr,,  M.D^  Denial  of 
Application  for  Registration 

On  October  24, 1990.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Rex  Stockard,  Jr., 
M.D.,  (Respondent),  of  4417  West  Gore 
Boulevard,  Lawton,  Oklahoma  73505, 
proposing  to  deny  his  application, 
executed  on  December  11. 1989.  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest. 
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By  letter  dated  December  3. 1990. 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner.  The 
matter  was  subsequently  transferred  to 
the  docket  of  Administrative  Law  Judge 
Paul  A,  Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  before 
Judge  Tenney  in  Oklahoma  City, 
Oklahoma,  on  May  15, 1991,  On  July  29, 
1991,  the  administrative  law  judge 
issued  his  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law  and  decision.  On  August  16, 1991. 
the  Government  submitted  exceptions  to 
Judge  Tenney's  opinion  and 
recommended  ruling.  On  August  28. 
1991,  the  administrative  law  judge 
transmitted  the  record  of  these 
proceedings,  including  the  Government's 
exceptions,  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and.  pursuant  to  21  CFR 
1316.67.  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter 
set  forth. 

The  administrative  law  judge  found 
that  Respondent  surrendered  his  DEA 
Certificate  of  Registration,  AS6073643. 
on  April  18, 1989.  The  surrender 
followed  Respondent's  admitting  having 
a  substance  abuse  problem  with  Didrex, 
a  Schedule  III  controlled  substance,  and 
the  suspension  of  his  state  registration 
to  handle  controlled  substances  by  the 
Oklahoma  Bureau  of  Narcotics  and 
Dangerous  Drugs  Control.  The 
Oklahoma  Bureau  found  that,  in  i 

addition  to  Dr.  Stockard's  substance 
abuse  problem,  he  failed  to  maintain 
adequate  controls  against  the  diversion 
of  controlled  substances  to  unauthorized 
entities. 

The  administrative  law  judge  further 
found  that  Respondent  authorized  at 
least  fifty-seven  prescriptions  for 
controlled  substances  after  the 
surrender  of  his  DEA  Certificate  of 
Registration.  The  administrative  law 
judge  specifically  stated  that 
Respondent  knew  the  prescriptions 
which  he  admitted  authorizing  were 
unlawful,  and  that 

The  actions  suggest  a  range  of  discretion 
that  cannot  be  reconciled  with  the  "public 
interest"  test  of  the  controlling  statute;  there 
is  no  persuasive  indication  as  to  why 
Respondent  could  not  have  made 
arrangements  with  other  physicians  to 
prescribe  any  controlled  substances,  as  had 
been  done  in  other  situations. 

The  administrative  law  judge  found 
that  Respondent's  only  defense  to  the 
prescriptions  which  he  admitted 
authorizing  was  compassion  and 
convenience,  and  his  only  defense  to  the 


numerous  other  prescriptions  which 
were  authorized  by  him  or  his  office  was 
that  the  dispensing  pharmacies  violated 
the  law  and  failed  to  receive 
authorization  for  the  prescriptions. 

The  administrative  law  judge  further 
found  that  Respondent  has  fulfilled  the 
requirements  of  a  substance  abuse 
program  in  Gushing.  Oklahoma,  and  that 
the  issue  of  substance  abuse  appears  to 
have  been  resolved.  The  Oklahoma 
Bureau  of  Narcotics  and  Dangerous 
Drugs  reinstated  Respondent's  Schedule 
II  through  V  prescribing  privileges  on 
the  condition  that  he  use  duplicate, 
serially-numbered  prescription  pads. 

Discussing  the  public  interest  factors 
in  21  U.S.C.  823(f),  the  administrative 
law  judge  found  that  the  Government 
made  a  prima  facie  showing  under 
factor  (4)  that  Respondent  had  violated 
Federal,  state  or  local  laws  relating  to 
controlled  substances;  he  found  that 
factors  (1),  (2)  and  (3)  either  did  not 
apply  or  worked  in  the  Respondent's 
favor  and  found  that  the  Government 
did  not  establish  conduct  by  the 
Respondent  that  would  threaten  the 
public  health  and  safety.  The 
administrative  law  judge  recommended 
that  the  Respondent  be  registered  under 
specified  minimal  conditions.  The 
Administrator  disagrees  with  the 
administrative  law  judge  and  adopts 
only  the  findings  of  fact  and  conclusions 
of  law  of  the  administrative  law  judge 
which  are  specifically  set  forth  herein. 

The  Administrator  finds  that  not  only 
was  a  showing  made  of  Respondent's 
illegal  behavior,  but  that  such  conduct 
indeed  posed  a  threat  to  the  public 
health  and  safety.  In  reaching  this 
conclusion,  the  Administrator 
considered  the  Government's  exceptions 
to  Judge  Tenney's  opinion.  The 
Government's  exceptions,  combined 
with  a  review  of  the  record,  persuaded 
the  Administrator  that  Respondent 
should  not  be  registered  at  this  time. 
Clearly,  the  Respondent  either  has  little 
or  no  knowledge  of  the  laws  and 
regulations  by  which  he  must  abide  as  a 
registrant,  or  he  has  little  or  no  regard 
for  those  laws  and  regulations.  In  either 
case,  the  Respondent's  continuing  to 
prescribe  controlled  substances  when  he 
knew  that  he  had  no  authority  to  do  so 
posed  a  clear  threat  to  the  public  health 
and  safety.  The  Respondent  undertook 
to  treat  patients  with  the  knowledge  that 
he  had  no  authority  to  monitor  their 
controlled  substance  medications.  There 
is  no  question  but  that  such  behavior  is 
dangerous  to  patients  who  place  their 
trust  in  their  physician  and  are  totally 
unaware  of  the  status  of  the  physician's 
registration. 

'  The  Administrator  determines  that, 
based  on  the  evidence  in  the  record,  the 


Respondent's  application  must  be 
denied  at  this  time.  Evidence  does  exist 
that  Respondent's  irresponsibility  may 
have  been  attributable  to  a  lack  of 
familiarity  with  the  laws  and  regulations 
regarding  the  prescribing  of  controlled 
substances.  Accordingly,  the 
Administrator  will  give  favorable 
consideration  to  a  new  application  for 
DEA  registration,  provided  that  such 
application  is  filed  not  sooner  that  one 
year  from  the  effective  date  of  this  final 
order  and  is  accompanied  by  evidence 
that  Respondent  has  completed 
continuing  education  courses  totalling  at 
least  30  hours  of  instruction  and  has  in 
all  other  respects  remained  in 
compliance  with  all  Federal,  state  and 
local  laws  and  regulations  relating  to 
controlled  substances. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  any  pending 
applications  for  registration  under  the 
Controlled  Substances  Act  submitted  by 
Rex  Stockard,  Jr.,  M.D.,  be,  and  they 
hereby  are,  denied. 

This  order  is  elective  November  21, 1991, 

Dated:  November  14, 1991. 
Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 
[FR  Doc.  91-28029  Filed  11-20-91:  8:45  am) 

MUMQ  COM  4410-OMI 


DEPARTMENT  OF  LABOR 

Employmont  and  Training 
Administration 

Auto  Plaza  of  Poughkaopsia,  at  al.; 
Invastigations  Regarding 
Cartificatlons  of  EKglblllty  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 
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The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  pubhc  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  2, 1991. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  OfTice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  2, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 


Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  12th  day  of 
Novemberl991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitionsr  (union/ woriters/fnn) 


Location 


DM* 

t9C0N9d 


Data  Of 


^k). 


Artidra  producsd 


Auto  PIsza  of  PougNwepsie  (Wicrs) _ 

Ctfoina  Glove  Co.  Uantialt  Ptani  (Ca).. 

Cote  H«ra«e  Co.  (UE).. _ 

Cra«v«ordA:arat)root(  Co  ACTWU . 

Dual  (Ming  Co.  (mnii 

Dual  Marine  Dniltng  Co.  (Wkra) . 
EIra  Draas  Ca  ILGWU_ 


PougNieepsia, 
Conovar,  NC... 


NY., 


Expforation  Empioymont  Sawica  (Wlva).. 

Galva  Foundry  Co.  (Co) 

Keyatona  Forging  Ca  (Co)- 
Manton  Corti  ACTWU . 
Maxua  Exploration  (Wkn).. 


Maws  Exptoraiion  Co  (Witre) . 
Ikilaxua  Exploration  Co  (Wins) . 

Metaig  Dreaa.  Inc.  ILGWU 

Mohawk  Tools,  Inc  (Ca) 

Norttiem  Processors,  Inc.  (Whia). 

NT!  (Co) 

OXY  USA,  Inc  (Ca) 


Soutt)  Boston,  MA. 
VA. 

TX „. 

Brouaaard.  La.. 
Jaraay  Qty,  NJ. 
Livlnd^ton,  TX- 
Galva.  H. 
Nontwmbertand,  PA.. 

Cranfo«d,NJ 

Mills.  WY.. 
Douglas,  WY.. 
G«atla.  WY... 
Union  Qty,  NJ. 


OXY  USA.  Inc  (Co.).. 
OXY  USA,  Inc.  (Co.)_ 
OXY  USA,  Inc.  (Co.).. 
OXY  USA,  Inc  (Co.).. 
Ptymootfi.  IncUPtU... 
Samsung  imamational,  Inc  (Ca)- 

Sundof  Brands  (Wkrs) 

Susan  Bates.  Inc.  (Wkrs) 

Tarax  Corp  (Wkrs).. 


OH 

Traversa  City,  Ml „.. 

Colorado  Springs.  CO. 
MMand.TX... 
Houaton,  TX., 
OUahoma  Qty.  OK...- 

BahanHaktCA 

Tulaa.  OK 


Union  Camp  Corp  (Co) 

Wilson  Learning  Corp  (Wkrs). 
Woodstraam  Corp  (Wtars) 


NJ 

Ladgawood.  NJ.„ 
VKHlaco.  TX. 

Chaatar.  CT 

Hudaon,  OH 

LaGrange,  GA . 
EdenPiairia,  I 
Lililz,  PA..., 


11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/21/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 
11/12/91 


10/2S/91 
10/29/91 
11/02/91 
10/29/91 
10/31/91 
10/03/91 
10/30/91 
11/01/01 
10/28/91 
10/31/91 
10/28/91 
10/10/91 
10/31/91 
10/31/91 
10/29/91 
10/30/91 
10/29/91 
10/30/91 
09/26/91 
00/26/91 
09/26/91 
09/26/91 
09/26/91 
10/26/91 
10/28/91 
10/29/91 
10/28/91 
10/31/91 
06/30/91 
10/30/91 
10/29/91 


26.526 
26,529 
26.530 
26.531 
26.532 
26.533 
26.534 
26,535 
26,536 
26,537 
26,538 
26,538 
26,540 
26,541 
26,542 
26.543 
26.544 
26.545 
26.546 
26,547 
26,548 
26.549 
26,550 
26.551 
26,552 
26.553 
26,554 
26.555 
26,556 
26,557 
26,558 


Auto  dealership. 

Work  gtoves. 

Switches  connectors,  ale. 

PiMow,  Beanbags,  cuahiona. 

OH,  gas  dnlling. 

OH,  gas  dnKmg.   . 

CtiiMran's  dresaea. 

Oil  and  gas. 

Grey  iron  casting. 

Pipe  rittmgs.  gear  blanks. 

Cork  boards  and  cork  products. 

Oa.  gas. 

Oil  and  gas. 

ONandgaa. 

Dresses. 

Industrial  twist  drill  bits  and  reamers. 

Oil  and  natural  gas. 

Printed  circuit  t>oarda. 

Oil  andgaa. 

Oil  and  gas. 

OH  and  gas. 

Oil  and  gas. 

OHwidgaa. 

Paper  stationary,  noiebooiis. 

Television  receiving  sets. 

Citrus  iuwe. 

Fafxteation  ol  needtes  and  croctiel  hooks. 

Constnjctlon  eouipnwnt 

Marcharkjise  bags  for  retail  stores. 

Management  &  interpersorul  skills. 

Ptasbc  boxes. 


(FR  Doc.  91-28057  Filed  11-20-91;  8:45  am] 
BILLMO  coot  4«1«-3a-M 


ITA-W-26,0»31 

Betlalre  Tod  Co.  Benaire,  Ml;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  October  25, 
1991,  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  October  18, 1991  and  was  published 
in  the  Federal  Register  on  October  29, 
1991  (56  FR  55690). 

Purusant  to  28  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justifled  reconsideration  of  the 
decision. 

The  petitioner  claims  that  the  plant's 
closure  was  the  result  of  foreign 
competition  and  the  loss  of  money 
because  of  experimental  projects. 

Investigation  findings  show  that 
Bellaire  Tool  produced  form  tools  used 
only  by  other  affiliates  of  the  parent 
company  to  produce  form  cutters. 
Neither  the  parent  company  nor  Bellaire 
imported  form  tools  or  form  cutters. 
Bellaire's  production  was  transferred  to 
another  domestic  affiliate  in  Michigan 
which  had  its  own  heat  treat  operation. 
A  domesbc  transfer  of  production  would 
not  form  a  basis  for  a  worlcer  group 
certification. 

Bellaire  also  had  a  small  salvage 


operation  for  outside  customers  wherein 
they  would  remake  hobs  using  the 
electrical  discharge  machining  process. 
This  salvage  work  was  discontinued  in 
1991  because  it  could  not  compete  with 
the  newer  technology  employed  by  Star 
Cutter  and  others  in  the  industry. 
Worker  separations  resulting  from  a 
change  in  technology  would  not  form  a 
basis  for  a  worker  group  certification. 

Other  findings  show  Star  Cutters  sales 
of  form  tools  did  not  decrease  in  1990  or 
in  the  first  half  of  1991. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 
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Signed  at  Washington.  DC.  this  12tii  day  of 
Novembef  1881. 

Stephen  A.  Wandoar, 

Deputy  Director.  Office  of  Legislation  S- 

Actuarial  Services  Unemphyment  Insurance 

Service. 

|FR  Doc.  81^28058  Filed  11-20-Sl:  a;45  am] 

MIXINO  COOK  4ai»i4a-M 


Koh-I-Noor  Rapldograph,  et  aL;  Notice 
of  Determinations  Regarding  Eligibility 
To  Apply  for  Worlter  Ad}u«tment 
Aieiitence 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
November  1991. 

In  order  for  an  a^irmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  Siirvey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 
TA-W26.249:  Koh-I-Noor  Rapidograph. 

Bloomsbury,  NJ 
TA-W-26.199:  Teledyne  Continental 

Motors,  Industrial  Products  Div., 

Muskegon,  MI 
TA-W-26,199.A:  Teledyne  Continental 

Motors,  General  Products  Div, 

Muskegon,  MI 
TA-W-26,258;  Selig  Manufacturing  Co., 

Inc.,  Silver  City,  NC 
TA-W-26,200:  White  Lift  Truck  Parts  6- 

Mfg  Co.,  Inc.,  Osseo,  MN 
TA-W-28,253.  National  Standard  Co., 

Woven  Product  Div.,  Corbm,  KY 
TA-W-26.342.  Stiller  Seafood,  PL 

Pierce.  FL 
TA-W~26.29e:  Fhwiine  Div.,  New 

Castle,  PA 


TA-W-28JS0: Flowline  Div..  Whiteville. 

NC 
TA-W-28,334;  Miniature  Precision 

Components,  Monroe.  PA 
TA-  W-26. 192;  National  Micmnetics, 

Inc.,  Kingston,  KY 
TA-W-26,207;  Burlington  Industries, 

Inc.,  Burlington  House  Decorative 

Fabrics  Div.,  Rocky  Mount  Weave 

Plant,  Rocky  Mount,  NC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-26.272;  Inland  Motor.  Siena 
Vista,  AZ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.2B5;  U.S.  Metalsource  Corp., 
Fairless  Hills,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.308;  Shell  Oil  Co.,  Pecten 
International  Co,  Houston.  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26J18:  Aztec  Specialty  Co.. 
Oklahoma  City,  OK 
The  workers'  form  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,344:  Tuboscope,  Inc.,  Great 
Bend.  KS 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.304:  Quod  Offshore.  Inc. 
Scott.  LA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.302;  Murray  Motor  Co. 
Wyanne,  AR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.287;  Alta  Timber  Co.,  Eugene. 
OR 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,324,  Conaolidated  Industries, 
Inc.,  Ft.  Bliss,  TX 

The  workers'  firm  does  not  produce 
an  articles  as  required  for  certification 


under  section  222  of  the  Trade  Act  of 
1974. 


TA-W-28,434:  Hewlett-Packard  Co^ 

Rockaway.  Nf 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-26,323:  City  of  Pittsburgh 
Finance  DepL  Pittsburgh,  PA 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 

TA-W-26. 366:  Midway  Airlines,  Inc., 
Chicago,  IL 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,  336A  and  TA-W-26.  366B: 
Midway  Airiines.  Inc..  Philadelphia. 

PA  and  Miami.  FL 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26. 257:  Seagate  Technology. 
Bloomington.  MN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.  332:  McVay  Drilling  Co.. 
Hobbs.  NM 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

Affmnative  Determinations 

TA-W-26  315;  Trent  Tube- A  Div.  of 
Crucible  Materials  Corp..  East 
Troy,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  26, 
1990. 

T.A-W-26, 203;  Aluminum  Co  of 
America  (Alcoa),  Bauxite,  AR 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  5, 

1990. 

TA-W-26.  378:  Brunswick  Display  Co.. 
East  Brunswick,  NJ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

September  19. 1990. 

TA-W-26,  319;  Barry  ofGoldsboro.  Ina. 
Goldsboro,  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30. 
1990. 


'r#r 
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TA-W-26,  329:  J.N.  R.  Shake.  Forks.  WA 

A  certincation  was  issued  covering  all 
workers  separated  on  or  after  August  12, 
1990. 

TA-W-26.  147:AnseIl  Inc..  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  25, 
1990. 

TA-W-26.  345:  Universal Bedmom 
Furniture.  Inc.,  Coldsboro.  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1990. 

TA-W-26.  346:  Universal  Bedroom 
Furniture,  Inc..  Wendell,  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1990. 

TA-W-26,  267:  Ellaj'o  Fashions. 
Nuremberg,  P/\. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  20, 
1990. 

TA-W-26,  271:  Gallitzin  Apparel. 
Gallitzin,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  19, 
1990. 

TA-W-26, 291:  and  TA-W-26. 292: 
Brown  Shoe  Co.,  Benton.  MO  and 
Bernie.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1990. 

TA-W-26,  293  and  TA-W-26.  294: 
Brown  Shoe  Co.,  Fredericktown. 
MO  Caruthersville.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30. 
1990. 

TA-W-26.  295:  Brown  Shoe  Co.. 
Charleston.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1990. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  Noveml)er.  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-431&  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington,  DC 
20210  during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  to  the  attove 
address. 

Dated:  November  15. 1991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  91-28059  Filed  11-20-91;  8:45  am) 

MJJNO  COM  4S10-3IMI 


LEGAL  SERVICES  CORPORATION 

Grant  Award  for  Assessment  of  Civil 
Legal  Services  Needs  of  Migrant 
Farmworkers 

agency:  Legal  Services  Corporation. 
ACTION:  Announcement  of  grant  award. 

summary:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  a  grant  to  conduct  an 
assessment  of  the  civil  legal  assistance 
needs  of  LSC-eligible  migrant 
farmworker  clients  in  Mississippi. 
Pursuant  to  the  Corporation's 
announcement  of  funding  availability  in 
Volume  6.  No.  49,  pages  10577  and  10578 
of  the  Federal  Register  of  March  13. 
1991,  a  total  of  $40,000  will  be  awarded 
to  Central  Mississippi  Legal  Services. 

This  one-time  grant  is  awarded 
pursuant  to  authority  conferred  by 
section  1006(a)(l)(B]  of  the  Legal 
Services  Corporation  Act  of  1974,  as 
amended.  This  public  notice  is  issued 
pursuant  to  section  1007(f)  of  this  Act, 
with  a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  thirty-day  period. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
November  21, 1991,  at  the  Office  of  Field 
Services,  Legal  Services  Corporation, 
400  Virginia  Avenue,  SW.,  Washington, 
DC  20024-2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ressie  Walker,  Grants  Specialist,  Grants 
and  Budget  Division,  Office  of  Field 
Services,  (202)  863-1837. 

Dated:  November  18. 1991. 
Charles  T.  Moses  III, 
Deputy  Director.  Office  of  Field  Services. 
[PR  Doc.  91-27989  Filed  11-20-91:  8:45  am) 

■LLmOCOOC  7DS<M>1-II 


NATIONAL  COIMIMISSION  FOR 
EMPLOYMENT  POUCY 

Notice  of  Meeting 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463;  86  Stat.  770)  notice 
is  hereby  given  of  a  public  meeting  to  be 
held  in  Monticello  West  of  the  Vista 
International  Hotel,  Washington,  DC. 
DATES:  Monday,  December  9, 1991  8:30 
a.m.-3  p.m.;  Tuesday,  Decembter  10, 1991 
8:30  a.m.-12  p.m. 

STATUS:  The  meeting  is  to  be  open  to  the 
public. 


MATTERS  TO  BE  DISCUSSED:  The  purpose 
of  this  public  meeting  is  to  enable  the 
Commission  members  to  discuss 
progress  on  the  research  agenda,  future 
research,  and  budget  and  administrative 
matters. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  C.  McQuown,  Director, 
National  Commission  for  Employment 
Policy,  152a  K  Street  NW.,  suite  300, 
Washington,  DC  20005,  (202)  724-1545. 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  for  Employment 
Policy  was  established  pursuant  to  title 
IV-F  of  the  Job  Training  Partnership  Act 
(Public  Law  97-300).  The  Act  charges 
the  Commission  with  the  broad 
responsibility  of  advising  the  President, 
and  the  Congress  on  national 
employment  issues. 

The  meeting  will  be  open  to  the 
public.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Commission  so  that  appropriate 
accommodations  can  be  made. 

Anyone  wishing  to  submit  comments 
prior  to  the  meeting,  should  do  so  by 
December  4,  and  they  will  be  included 
in  the  register.  Minutes  of  the  meeting 
will  be  available  for  public  inspection  at 
the  Commission's  headquarters,  1522  K 
Street  NW..  suite  300,  Washington.  DC 
20005. 

Signed  at  Washington.  DC,  this  18th  day  of 
November  1991. 
Barbara  C.  McQuown, 
Director,  National  Commission  for 
Employment  Policy. 
[PR  Doc.  91-28056  Filed  11-20-91;  8:45  am) 

BIUJNO  COOC  4S10-23-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge/ Advancement  Advisory 
Panel  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge/ Advancement  Advisory 
Panel  (Media  Arts  Advancement 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  10, 1991 
from  9  a.m.-5  p.m.  in  room  716  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
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grant  applicants.  la  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  as  amended,  this 
session  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Yvonne  M.  Sabiaa. 

Director.  Council  and  Panel  C^emtion*. 
.  National  Endowment  for  the  Arts. 
|FR  Doc.  91-27953  Filed  11-20-91:  &45  am) 
BiLUNQ  CODE  7S37-01-M 


Ttieater  Advisory  Panel  Meeting; 
Opera-Musical 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Opera-Musical  Theater  Advisory  Panel 
(Overview  "A"  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  9, 1991  from  9  a.m.-9  p.m.  and 
December  10  from  9  a.m.-12:30  p.m.  in 
rooms  M-07  and  M-09  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  9  from  9  a.m.- 
4:15  a.m.  The  topics  will  be 
introductions  and  orientation,  guidelines 
review,  and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  December  9  from  4n5  p.m.-O  p.m.  and 
December  10  from  9  a.m.-12:30  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  vnth  the 
determination  of  the  Chairman  of 
September  23, 1991,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)  (4),  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
.which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  882-5433. 

Yvonne  M.  Sabine. 

Director.  Council  and  Panel  C^rations, 
National  Endowment  for  the  Arts. 
jFR  Doc.  01-27954  Filed  U-20-91:  8:45  am] 
BtuJNa  COM  Tnr-oi-M 


Meeting;  Opera-Musical  Theater 
Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Opera-Musical  Theater  Advisory  Panel 
(Overview  "B"  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  10, 1991  from  1  p.m.-4  p.m.  in 
rooms  M-07  and  M-09  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23. 1991.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9](B)  of 
section  552b  of  title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  O^icer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 

Yvonne  M.  SaUoa. 

Director,  Council  and  Panel  Operationa, 
National  Endowment  for  the  Arts. 
(PR  Doc  91-27955  Filed  ll-20-«l:  8:45  am] 
■nxmo  COM  7s«r-tt-« 


NATIONAL  SCIEMCE  FOUNDATION 

Collection  of  Infonnation  Submitted 
for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  revision  to  a  notice  of  information 
collections  previously  posted  in  56  FR . 
54970,  October  23, 1991.  The  comment 
period  has  been  changed  to  November 
25, 1991.  Interested  persons  are  invited 
to  submit  comments  by  November  25, 
1991.  Comments  may  be  submitted  to: 

(A)  Agency  Clearance  Officer. 
Herman  G.  Fleming,  Division  of 
Personnel  and  Management,  National 
Science  Foundation,  Washington,  DC 
20550,  or  by  telephone  (202)  357-7335. 
and  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
Atm:  Dan  Chenok.  Desk  Officer,  OMa 
722  lackson  Place,  Room  3308.  NEOa 
Washington,  DC  20503. 

Title:  Updating  the  Research 
Experiences  for  Undergraduates  (REU) 
Database. 

Affected  Public:  Individuals. 

Responses/Burden  Hours:  12,000 
respondents,  5  minutes  per  response. 

Abstract:  During  FY  1987-90.  NSF 
made  3,624  REU  awards  to  provide 
hands-on  research  experiences  to 
promising  undergraduate  students  to 
encourage  them  to  pursue  graduate 
study  in  science  and  engineering.  The 
survey  requests  updated  home 
addresses  from  participants  for 
longitudinal  tracking  and  interim 
educational  and  career  status 
information. 

Dated:  November  IS.  1991. 
Hermaa  G.  Flandog. 

NSF  Reports  Clearance  Officer 

|FR  Doc.  91-27947  Filed  11-20-91;  8:45  am] 

BIUJNO  COM  7SU-««HI 


Program  Advisory  Panel  for  Advanced 
Scientific  Computing;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Program  Advisory  Panel  for 
Advanced  Scientific  Computing.  ' 

Date  and  Time:  Decemt)er  9 — 9  «.m..-5:30 
p.m.:  December  10 — 9  a.m.-2  p.m. 

Place:  Room  540,  National  Science 
Foundation.  1800  C  Street  N.W.,  Washington, 
DC  20550.  I  - 

Type  of  Meeting:  * 

Open 

December  9—9  ajn.-3:30  p.m. 

Deceml>er  10 — 9  a.m.-2  p.m. 
Closed 

December  9—3:30-5:30  p.m. 
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Contact  Person:  Dr.  Thomas  Weber, 
Director.  Division  of  Advanced  Scientinc 
Computing,  room  417,  National  Science 
Foundation,  202/357-7558. 

Minutes:  May  be  obtained  from  Contact 
Person. 

Purpose  of  Meeting-To  provide  advice  and 
recommendations  concerning  NSF  support  of 
advanced  scientific  computing 

Agenda: 
Open 

•  DASC  Overview 

•  CISE  Overview 

•  Meeting  with  NSF  Director 

•  Networking  Overview 

•  Committee  of  Visitor  Report  (New 
Technologies) 

•  HPCC  Report 
Closed 

•  In-depth  Discussion  of  Committee  of 
Visitors  preliminary  report 

Reason  for  Closing:  Specific  declination 
actions  in  the  Committee  of  Visitors 
preliminary  report  are  likely  to  be  discussed. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  use.  552b(c).  Government  in  the 
Sunshine  Act. 

Dated:  November  13, 1991 
M.  Reb«cca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  91-27994  Filed  11-20-91;  8:45  am) 

•lUJNQ  COM  7SSS-01-M 


Advisory  Committee  for  Biological  and 
Critical  Systems;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
and  Critical  Systems  (BCS). 

Date  e-  Time:  December  10-11, 1991. 

Place:  One  Washington  Circle  Hotel, 
Washington,  DC  20530. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Dov  )aron.  Division 
Director.  National  Science  Foundation,  room 
1132-A.  Washington.  DC  20550,  Telephone 
202-357-9545. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  biological  and 
critical  systems. 

Agenda:  Discuss  Committee  of  Visitor's 
report  on  BCS  programs,  review  program 
activities,  issues,  and  initiatives,  and  discuss 
infrastructure  goals  of  the  Division. 

Dated:  November  15, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  91-27995  Filed  11-20-91;  8:45  am) 

■NXma  CODE  7SS5-01-1I 


Special  Emphasis  Panel  in  Crosa- 
Disciplinary  Activities 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  flnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meelings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities. 

Dates  and  Times:  December  9, 1991.  8:30 
am-5  pm. 

Location:  National  Science  Foundation, 
1800  G  Street,  NW.,  Washington.  DC  2055a 
Rooms  523.  536, 1242. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  Research 
Experiences  for  Undergraduates  proposals. 

Contact  Person:  Caroline  Wardle,  room 
436,  National  Science  Foundation, 
Washington,  DC  20550,  Telephone  (202)  357- 
7349. 

Dated:  November  13, 1991. 
M.  Rebwxa  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  91-27996  Filed  11-20-01;  8:45  am) 

MUJNO  COOC  7SSS-41-M 


Advisory  Committee  for  Information, 
Robotics  and  intelligent  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Information.  Robotics  and  Intelligent  Systems 
(IRIS). 

Dates  and  times:  December  12, 1991,  8:30 
a.m-5  p.m.;  December  13, 1991,  8:30  a.m.-3 
p.m. 

Place:  Rooms  1242  ft  1243,  National  Science 
Foundation.  1800  G  Street.  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Y.T.  Chien,  Division 
Director.  National  Science  Foundation, 
Washington.  DC  20550.  Telephone:  (202)  357- 
9572. 

Purpose  of  Meeting:  Provide  advice  from 
the  scientific  community  on  needs  and  trends 
in  the  areas  of  IRIS  funding  and  suggest 


improvements  to  enhance  the  performance  of 
research  and  science  infrastructure. 

Agenda: 
Thursday.  December  12 

8:30  a.m.  Welcome 

9  a.m.  Meeting  with  Dr.  Nico  Habermann, 
Assistant  Director,  CISE 

10  a.m.  Division  and  Program  Review — Dr. 
Y.T.  Chien 

12  p.m.  Working  Lunch 
Report  by  Brian  Carlisle — Industrial 
Robotics 

1  p.m.  Brief  Workshop  Reports 
— Human  Computer  Interaction 

— Esprit/NSF/Darpa/  Collaboration 
— Upcoming  Workshops  i 

3  p.m.  Committee  Discussions 
5  p.m.  Adjourn 
Friday.  December  13 
8:30  a.m.  Report  on  the  High  Performance 

Computing  ft  Communications  Initiative 
9  a.m.  Presentation  on  Darpa's  Programs 
9:30  a.m.  Committee  Discussions  and/or 

Breakout  Sessions 
12:30  p.m.  Working  Lunch 
1:30  p.m.  Committee  Business 

(administrative) 

2  p.m.  Meeting  with  Dr.  Massey,  Director/ 
NSF  (tentative) 

3  p.m.  Adjourn. 

Dated:  November  14, 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  91-27997  Filed  11-20-81;  8:45  am) 

BUiJNaCOOC  7SS$-01-M 


Special  Emphasis  Panel  in 
Instrumentation  and  Resources; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in 
Instrumentation  and  Resources. 

Dates  and  Times:  Monday,  December  9, 
1991  from  7:30-9;  Tuesday,  December  10, 1991 
from  8:30-5:  Wednesday,  December  11, 1991 
from  8:30-12. 

Place:  The  River  Inn,  924  Twenty-fifth 
Street.  NW..  Washington.  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  ]oanne  G.  Hazlelt, 
Program  Manager,  Cross  Directorate 
Activities,  National  Science  Foundation, 
room  312,  Washington,  DC  20550.  Telephone: 
202-357-9880. 

Agenda:  To  review  and  evaluate  REU 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 
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Dated:  November  13, 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer 

|FR  Doc.  91-27998  Filed  11-20-91;  8:45  am) 

MLUNO  COOC  7S8»-01-M 


Special  Emphasis  Panels  In  Materials 
Research;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meetings, 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Dates  &  Times:  December  10, 1991 — 7  p.m.- 
10  p.m.;  December  11-12, 1991 — 8  a.m.-5  p.m. 

Location:  Ramada  Renaissance  Hotel  (at 
Ballston  Metro  Center),  930  North  Stafford 
Street.  Ariington,  Virginia  22203. 

Type  of  Meeting:  Closed. 

Agenda:  Provide  advice  and 
recommendations  concerning  support  for 
Materials  Research  Laboratories. 

Contact  Person:  Dr.  W.  Lance  Haworth, 
room  408,  National  Science  Foundation. 
Washington,  DC  20550  Telephone  (202)  357- 
9791. 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Dates  &  Times:  December  12, 1991—8:30 
a.m.-5  p.m. 

Location:  National  Science  Foundation, 
1800  G  Street,  NW.,  Washington.  DC  20550. 
room  410. 

Type  of  Meeting:  C\o6ed. 

Agenda:  Provide  advice  and 
recommendations  concerning  support  for 
Division  of  Materials  Research  1992  Research 
for  Undergraduates  Site  Awards  Competition. 

Contact  Person:  Dr.  )ohn  C.  Hurt,  room  408, 
National  Science  Foundation.  Washington, 
DC  20550.  Telephone  (202)  357-«791. 

Dated:  November  13, 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

|FR  Doc.  91-27999  Filed  11-20-91;  8:45  am) 

BKUNQ  COM  7iW-01-«l 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Dates:  December  13  and  14, 1991. 

Location:  National  Institute  of  Standards 
and  Technology  Gaithersburg,  Maryland. 

Time:  8  a.m.  to  5  p.m.,  each  day. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Lorretta  ).  Inglehart, 
Program  Director,  National  Facilities  and 
Instrumentation,  Division  of  Materials 
Research,  room  408,  National  Science 
Foundation,  Washington,  DC  20550 
Telephone:  (202)  357-0791. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  support  for 
the  National  Institute  of  Standards  and 
Technology  Center  for  High  Resolution 
Neutron  Scattering  proposal. 

Agenda:  Review  of  the  National  Institute  of 
Standards  and  Technology  Center  for  High 
Resolution  Neutron  Scattering  Proposal. 

Reason  for  Closing:  The  proposal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information  concerning 
individuals  associated  with  the  proposal. 
These  matters  are  within  exemption  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Dated:  November  13, 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
[FR  Doc,  91-28000  Filed  11-20^91:  8:45  am) 
BILUNQ  COM  7BS»41-«I 


Advisory  Committee  for 
Microelectronic  Information 
Processing  Systems;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Microelectronic  Information  Processing 
Systems. 

Dates  and  Times:  December  12, 1991—8:30 
a.m.-e  p.m.;  December  13, 1991 — 8:15  a.m.-3 
p.m. 

Place;  National  Science  Foundation,  1800  G 
Street.  NW.,  Washington,  DC,  Conference 
Room  543. 

Type  of  Meeting:  Open. 

Contact  Person:  John  R.  Lehmann,  Deputy 
Division  Director,  Microelectronic 
Information  Processing  Systems,  National 
Science  Foundation,  202-357-7853. 

Minutes:  May  be  obtained  from  contact 
person  listed  above. 

Purpose  of  Meeting:  To  discuss  the  content 
of  the  Division's  program  goals  and 
objectives  and  to  advise  on  areas  and 
priorities,  new  initiatives  and  other  topics  of 
interest  to  the  Division. 

Agenda:  Overview  of  the  Division  since  the 
last  meeting.  Continuation  of  strategic 
planning  for  initiatives. 


Dated:  November  14, 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer 

|FR  Doc.  91-28001  Filed  11-20-91: 8:45  am] 

BILLMO  COM  7SW-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

I 
(Docket  No,  40-8S57I 

Final  Finding  of  no  Significant  Impact 
Regarding  the  Revised  Source  Material 
License  SUA-1511  for  Operation  of  the 
Highland  Uranium  Project,  Located  In 
Converse  County,  WY,  by  Power 
Resources,  Inc. 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  final  Finding  of  no 

signiricant  impact. 

1.  Proposed  Action 

The  proposed  administrative  action  is 
to  issue  a  revised  source  and  byproduct 
material  license  which  will  authorize 
Power  Resources,  Inc.  (PRI)  to  expand  in 
situ  leach  uranium  recovery  operations 
at  the  Highland  Uranium  Project  located 
in  Converse  County,  Wyoming. 

2.  Reasons  for  Final  Finding  of  No 
SigniHcant  Impact 

An  environmental  assessment  for  the 
expansion  of  the  in  situ  leach  uranium 
recovery  site,  the  Highland  Uranium 
Project,  was  prepared  by  the  U.S. 
Nuclear  Regulatory  Commission  staff 
and  issued  by  the  Commission's 
Uranium  Recovery  Field  Office.  Region 
IV.  The  environmental  assessment 
evaluated  potential  onsite  and  offsite 
impacts  due  to  radiological  release  that 
may  occur  as  a  result  of  mining 
operation  expansion.  Documents  used  in 
preparing  the  assessment  include  the 
environmental  assessment  dated  July 
1987,  for  the  existing  in  situ  leach 
uranium  recovery  facility  operated  by 
PRL  the  revised  license  application 
submitted  by  PRI  under  cover  letter 
dated  March  20. 1991,  and  operational 
data  from  the  existing  operation  which 
lies  adjacent  to  the  area  proposed  for 
expansion.  The  final  environmental 
impact  statement  dated  November  1978. 
and  prepared  by  the  Commission's  staff 
for  the  initial  Research  and 
Development  facility  owned  by  Exxon 
Coal  and  Minerals  Corporation  was  also 
referenced.  Upon  review  of  these 
documents,  the  Commission  has 
determined  that  no  significant  impacts 
will  result  from  the  proposed  activity 
and  that  an  addendum  to  the  existing 
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environmental  impact  ttateflwnl  is  not 
warranted. 

The  public  wa»  informed  of  the 
availability  of  the  Finding  of  No 
Significant  Impact  by  way  of  an  October 
3, 1991.  Federal  Register  publication.  A 
MtbAei^uent  30-day  comment  period 
expired  November  3, 1991.  No  public 
comments  were  receiv«d  on  the 
proposed  action. 

In  accordance  with  10  CFR  51.33(e). 
the  Deputy  Director.  UrsniTim  Recovery 
Field  Office,  made  the  determination  to 
issoe  a  final  finding  of  no  signifrcant 
impsct  fn  the  Federal  Re{{star. 
Cortcmrent  with  this  finding,  the  staff 
win  issne  the  revised  Sonrce  Material 
License  SUA-1511  whicfc  anthorize* 
operation  by  Power  Resonrces,  fate.,  of 
the  Highland  Uranitun  Proiect  Converse 
County,  Wyoming. 

This  finding,  together  with  documents 
setting  forth  the  basis  for  the  finding,  is 
available  for  public  inspection  and 
copying  at  the  Commission's  Uranium 
Recovery  Field  Office  located  at  730 
Simms  Street,  suite  100.  Golden, 
Colorado,  and  at  the  Commission'a 
Public  Document  Room  at  ?120  L  Street 
NW.,  Washington.  DC. 

Dated  at  Denver.  Coloiado.  thia  \AlL  day  of 
November.  1991. 

For  the  Nuclear  Ele^atacy  r«mmi««inw 
Edward  F,  Hawkins. 

Deputy  Drrector.  Uranium  Reco  rery  FfeM 
Office. 

[FR  Doc  tV-2a026  Filed  IV-JO-M:  ac45  as^ 


(Dockat  Nb.  30-91570;  Ucwim  No.  35- 
2702«-«1;IA»1-4»1) 

PaMcfc  K.C.  Chun,  tU>^  Orxtm 
Prohibiting  tnvolv— rH  m  CvtUn 
NRC-iicaoMd  ActtvttiM  (Etftcttw 
ImnmiHIily) 

I 

Patrick  iCC  Chmu  MJK.  UJcensee) 
home  address  deleted  onder  10  CFR 
2.790  is  tbe  bolder  of  Materials  License 
No.  35-27026-01  (License)  issoed  by  tke 
Nucleeir  Regnlatory  Commission  (NRC 
or  Conunisaton)  pursuant  to  10  CFR 
parts  30  and  35.  The  License  authorizes 
the  possession  and  use  of 
radiopfaannaceaticals  in  nudear 
medicine  activitws  described  in  10  CFR 
35.100  and  35.200.  Tbe  License,  which 
was  scheduled  to  expire  on  March  31, 
1995.  is  being  terminated,  as  requested 
by  the  Licensee  in  )anuary  1981.  by  tiie 
issaance  of  a  hcense  arantdment 
enclosed  with  this  Order. 

11 

In  an  application  dated  February  14. 
1990.  Patnck  ifLC  Omui.  M.CL  reqaested 


an  antadakat  tD  NRC  Licens*  Na  13- 
23664-01.  which  was  issued  in  his  oune, 
to  reflect  the  fact  that  he  was  relocating 
his  medical  practice  from  Terre  Haute. 
Indiana,  to  Taka.  Oklahoma.  la 
subsequent  conversations  and 
correspondence  between  NRC  personnel 
in  NRC's  Region  IV  o^ice  in  Arlington, 
Texas,  and  the  Licensee,  the  Licensee 
was  asked  to  clarify  his  association  with 
the  Tulsa  Heart  Center  (THC>.  with 
which  the  Licensee's  practice  appeared 
to  be  affiliated.  NRC's  interest  in  this 
matter  was  based  on  its  attempt  to 
determine  the  person  to  be  responsfWe 
for  licensed  activity  and  whether  the 
License  should  be  issued  in  Dr.  Chun's 
name,  as  he  requested,  or  in  the  name  of 
the  THC  a  corporation. 

On  several  occasions  in  February  and 
March  1990.  the  Liceasee  told  NRC 
personnel  that  his  auclear  cardiology 
practice  was  separate  from  the  THC  To 
support  this,  be  told  NRC  personnel  that 
the  technologist  who  worked  for  him 
was  empkjyed  by  him,  and  that  his 
patients  would  be  billed  in  his  name,  not 
that  of  the  THC.  far  a  letter  to  NRC 
Region  TV  dated  March  23, 1990,  the 
Licensee  stated.  This  is  not  a  medical 
institution,  bat  a  private  practice." 
Based  on  the  Licensee's  representatiooa, 
NRC  Region  IV  issued  a  new  License  on 
March  27, 1990.  in  Dr.  Chun's  name.  On 
the  date  the  license  was  issued.  NRC 
called  the  Licensee  and  was  assured 
again  that  his  practice  was  independent 
of  the  THQ  DanRg  an  NRC  inspection  in 
August  1990,  the  Licensee  totd  an  NRC 
inspector  that  he  (the  Licensee)  owned 
the  nuclear  cardiology  equipment  that 
he  paid  the  technolograt.  that  patients 
were  billed  in  his  name  and  that  his 
practice  was  completely  separate  from 
the  THC. 

In  January  1991,  the  Licensee 
requested  termination  of  NRC  License 
No.  35-27028-01.  fai  subsequent 
conversations  between  representatives 
of  the  THC,  who  were  interested  in 
obtaining  an  NRC  license  for  another 
nudear  cardiologist,  and  NRC  Region  IV 
personnel,  it  became  apparent  that  the 
Licensee  had  misrepresented  his 
association  with  the  THC.  THC  o^ials 
told  NRC  that  the  Licensee  was  an 
employee  of  the  THC.  that  the  THC 
owned  the  boilding  in  which  the 
Licensee  had  pnracticed.  and  that  the 
THC  paid  all  of  the  bills  assodated  with 
the  Licensee's  practice,  including  the 
costs  of  obtaining  a  license  in  Dr.  Chun's 
name  and  the  salary  of  the  Licensee's 
technologist.  Based  on  this  information. 
NRC's  OfHce  of  Investigations  (01] 
opened  an  investigation  to  determine 
whether  the  Licensee  had  willftilly 
misrepresented  his  association  with  the 
THC  in  applying  for  his  NRC  Uceose.  Oi 


interviewed  the  Licensee,  several  THC 
representatives  and  NRC  personnel  and 
concluded  that  the  Licensee  had 
willfully  provided  false  information  to 
the  NRC  during  (he  licensing  process. 

Ill 

NRC  must  be  able  to  rely  on  the 
accmvcy  of  information  provided  it  by 
applicants  for  licenses  and  by  licensees. 
The  integrity  of  NRC's  regulatory 
programs  rests,  to  a  large  degree,  on  the 
integrity  of  its  licensees.  NRC 
regulations  in  10  CFR  30.9,  entitled 
"Completeness  and  accuracy  of 
information,"  require  information 
provided  to  the  Cornmission  by  an 
applicant  for  a  license  or  by  a  licensee 
to  be  complete  and  accurate  in  all 
material  respects.  The  licensee's 
misrepreaentatians  to  the  NRC  violated 
this  requirement  and  have  raised  sehooa 
doubt  as  to  whether  he  can  be  relied 
upon  to  adhere  to  the  requirements  that 
apply  to  any  license  holder.  A  licensee's 
willful  violation  of  Commissi  on 
requirements  and  false  statements  to 
Coiamission  offKuala  cannot  and  will 
not  be  tolerated. 

Conseqaently,  I  lack  the  requisite 
reasonable  assurance  that  Dr.  Chun 
would  conduct  NRC-licensed  activities 
in  compliance  with  the  Commission's 
requirements,  and  that  the  health  and    I 
safety  of  the  public  would  be  protected, 
if  Dr.  Chun  were  permitted  at  this  time 
to  hold  an  NRC  license  or  be  named  hi 
any  capacity  on  an  NRC  hcense. 
Therefore,  the  public  health,  safety  and 
interest  require  that  the  Licensee  be 
prohibited  from  holding  an  NRC  license 
or  being  named  on  an  NRC  license  in 
any  capacity  for  a  period  of  one  year 
from  the  date  of  this  Order.  Furthermore, 
pursuant  to  10  CFR  2.202. 1  find  that  the 
public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  SI, 
161b.  leic.  ICni,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  part  30,  //  ia 
hereby  ordered,  effective  inunediately. 
that: 

A.  Patrick  IC.C  Chun.  MD..  is 
prohibited  for  one  year  from  the  date  of 
this  order  froia  holding  an  NRC  licenaa 
or  being  named  en  an  NRC  license  in 
any  capacity;  and 

B.  For  the  foUowing  two  years.  Dr. 
Chun  shall  provide  the  following  notice 
to  the  NRC: 

1.  For  work  activities  that  require  Dr. 
Chun  being  named  on  an  NRC  license 
(e.g.  radiation  safety  officer  or 
authorized  user],  Dr.  CImub  shall  provide 
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a  copy  of  the  license  application  or 
amendment  to  the  director,  Office  of 
Enforcement  (OE),  at  the  same  time  that 
the  application  or  amendment  is  sent  to 
the  NRC  licensing  office  along  with  the 
information  required  below. 

2.  For  work  activities  that  do  not 
require  Dr.  Chun  to  be  named  on  an 
NRC  license.  Dr.  Chun  shall  provide  the 
director.  OE,  with  two  weeks  notice 
prior  to  performing  any  activities  as  an 
authorized  user. 

In  both  instances,  the  notice  shall 
include  assurance  that  he  can  be  relied 
upon  to  comply  with  all  commission 
requirements,  including  that  of  providing 
complete  and  accurate  information  to 
the  commission,  the  nature  and  location 
of  the  licensed  activities,  as  well  as  the 
type  of  material  involved. 

The  Regional  Administrator.  NRC 
Region  IV.  may,  in  writing,  relax  or 
rescind  any  of  the  above  conditions 
upon  demonstration  by  the  Licensee  of 
good  cause. 


Dr.  Chun  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order 
within  20  days  of  the  date  of  this  Order. 
The  answer  shall  set  forth  the  matters  of 
fact  and  law  on  which  the  Licensee  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued,  and  shall 
comply  in  all  other  respects  with  10  CFR 
2.202.  Any  answer  filed  within  20  days 
of  the  date  of  this  Order  may  include  a 
request  for  a  hearing.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also  shall 
be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Wdshington,  DC.  20555.  to 
the  Assistant  Ccneral  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  IV,  611  Ryan  Plaza  Drive. 
Suite  400,  Ariington.  Texas  78011.  and  to 
Dr.  Chun  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Dr. 
Chun.  If  a  person  other  than  Dr.  Chun 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr.  Chun 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 


shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  12th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L  Tbomptoo,  ]t^ 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support 

[PR  Doc.  91-28025  Filed  11-20-01: 8:45  am] 
■•UJNa  coot  7SS0-01-M 


[Docket  No.  60-2n] 

GPU  NudMir  Corp.,  et  aL  (Three  Mile 
Island  Nudear  Station.  Unit  No.  1); 
Exemption 

I 

GPU  Nuclear  Corporation  (CPUN/ 
licensee)  and  three  co-owners  hold 
Facility  Operating  License  No.  DPR-50. 
which  authorizes  operation  of  the  Three 
Mile  Island  Nuclear  Station.  Unit  No.  1 
(TMI-l)  (the  facility)  at  power  levels  not 
in  excess  of  2568  megawatts  thermal. 
This  license  provides,  among  other 
things,  that  the  facihty  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission  or  the  staff)  now  or 
hereafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor  located  at  the  licensee's  site  in 
Dauphin  County.  Pennsylvania. 

II 

During  a  meeting  on  January  18. 1991, 
GPUN  informed  the  NRC  staff  of  iU 
intention  to  install,  under  the  provisions 
of  10  CFR  50.59,  four  lead  test  assembles 
(LTAs)  during  the  October  1991 
refueling,  two  of  which  would  contain 
Zirlo  cladding.  Zirlo  is  a  Westinghouse 
Electric  Company  trade  name  for  an 
alloy  of  zirconium.  GPUN  confirmed  its 
intention  in  a  letter  to  the  NRC  dated 
October  9. 1991. 

Ill 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
and  (2)  when  special  circumstances  are 


present.  According  to  10  CFR 
50.12(a)(2)(ii),  special  circumstances  are 
present  when  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underiying 
purpose  of  the  rule  *  *  *." 

Title  10  of  the  Code  of  Federal 
Regulations.  (  50.46  states: 

Each  boiling  and  pressurized  light-water 
nuclear  power  reactor  fueled  with  uranium 
oxide  pellets  within  cylindrical  Zircaloy 
cladding  must  l>e  provided  with  an 
emergency  core  cooling  system  (ECCS)  that 
must  be  designed  such  that  its  calculated 
cooling  performance  following  postulated 
loss-of-coolant  accidents  conforms  to  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section.  ECCS  cooling  performance  must  be 
calculated  in  accordance  with  an  acceptable 
evaluation  model  and  must  be  calculated  for 
a  number  of  postulated  loss-of-coolant 
accidents  of  different  sizes,  locations,  and 
other  properties  sufficient  to  provide 
assurance  that  the  most  severe  postulated 
loss-of-coolant  accidents  are  calculated. 

Section  50.46  then  goes  on  to  give 
specifications  for  peak  cladding 
temperature,  maximum  cladding 
oxidation,  maximum  hydrogen 
generation,  coolable  geometry,  and  long 
term  cooling.  Since  S  50.46  specifically 
refers  to  fuels  with  Zircaloy  cladding, 
the  use  of  fuel  with  Zirio  cladding 
would,  in  effect,  place  the  licensee 
outside  the  applicability  of  this  section 
of  the  Code, 

The  underlying  purpose  of  the  rule  is 
to  ensure  that  facilities  have  adequate 
acceptance  criteria  for  ECCS.  The 
effectiveness  of  the  ECCS  will  not  be 
affected  by  a  change  from  Zircaloy  to 
Zirlo  cladding.  The  licensee  and  its 
contractor,  Westinghouse,  have 
performed  calculations  that  demonstrate 
the  adequacy  of  this  ECCS  for  Zirio  test 
assemblies;  therefore,  due  to  the 
similarities  in  the  material  properties  of 
Zircaloy  and  Zirlo,  the  acceptability 
criteria  for  ECCS  applied  to  reactors 
fueled  with  Zircaloy  dad  fuel  are  also 
applicable  to  the  ECCS  for  Zirio  clad 
test  assemblies  at  TMI-l.  An  evaluation 
of  the  acceptability  of  Zirlo  clad  fuel 
may  be  found  in  an  NRC  Safety 
Evaluation  (SE)  for  the  Virgil  C.  Summer 
Nuclear  Station  dated  October  22. 1991 
and  in  generic  SEs  dated  July  1  and 
October  9. 1991.  approving 
Westinghouse  Topical  Report  WCAP- 
12610.  Strict  interpretation  of  the 
regulation  would  render  the  criteria  of 
10  CFR  50.46  inapplicable  to  Zirio.  even 
though  analysis  shows  that  applying  the 
Zircaloy  criteria  to  Zirlo  fuel  yields 
acceptable  results.  Application  of  the 
regulation  in  this  instance  would  not 
meet  the  underlying  purpose  of  the  rule 
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for  these  test  assembhes;  therefore, 
special  circumstances  exist.  The 
Commission,  therefore,  on  its  own 
initiative,  has  taken  under  consideration 
an  exemption  from  10  CFR  50.46(a)(l)(i) 
that  would  allow  the  licensee  to  apply 
the  acceptance  criteria  of  10  CFR  50.46 
to  a  reactor  core  containing  Zirlo  clad 
fuel. 

Section  50.44  provides  requirements 
for  control  of  hydrogen  gas  generated  in 
part  by  Zircaloy  clad  fuel  after  a 
postulated  loss-of-coolant  accident 
(LOCA).  The  intent  of  this  rule  is  clearly 
to  ensure  that  there  is  an  adequate 
means  of  controlling  generated 
hydrogen.  The  hydrogen  produced  in  a 
post-LOCA  scenario  comes  from  a 
metal-wafer  reaction.  Metal-water 
reaction  rate,  as  determined  by  applying 
the  Baker-just  equation  has  been  shown 
to  be  conservative  for  Zirlo  clad  fuel; 
therefore,  the  amount  of  hydrogen 
generated  by  metal-water  reaction  in  a 
core  containing  Zirlo  will  be  within  the 
design  basis.  An  evaluation  of  the 
acceptability  of  Zirlo  clad  fuel  is 
contained  in  the  staffs  SEs  dated  July  1. 
October  9,  and  October  22, 1991.  A  strict 
interpretation  of  the  rule  in  this  instance 
would  result  in  the  criteria  of  10  CFR 
50.44  being  inapplicable  to  Zirlo.  Since 
application  of  the  regulation  would  not 
meet  the  underlying  purpose  of  the  rule, 
special  circumstances  exist.  The 
Commission,  therefore,  on  its  own 
initiative,  has  taken  under  consideration 
an  exemption  <o  10  CFR  50.44(a)  that 
would  allow  the  licensee  to  apply  the  re- 
quirements of  10  CFR  50.44  to  a  reactor 
core  containing  Zirlo  clad  fuel. 

Paragraph  1.A.5  of  appendix  K  to  10 
CFR  part  50  states  that  the  rates  of 
energy  release,  hydrogen  generation, 
and  cladding  oxidation  from  the  metal- 
water  reaction  shall  be  calculated  using 
the  Baker-Just  equation.  The  Baker-Just 
equation  presumes  the  use  of  Zircaloy 
clad  fuel.  The  intent  of  this  part  of  the 
appendix,  however,  is  to  apply  an 
equation  that  conservatively  bounds  all 
post-LOCA  scenarios.  Due  to  the 
similarities  in  the  composition  of  Zirlo 
and  Zircaloy,  the  application  of  the 
Baker-Just  equation  in  the  analysis  of 
Zirlo  clad  fuel  will  conservatively  bound 
all  post-LOCA  scenarios.  A  complete 
evaluation  of  the  acceptability  of  Zirlo 
clad  fuel  is  contained  in  the  staffs  SEs 
dated  July  1,  October  9,  and  October  22, 
1991.  Since  the  use  of  the  Baker-Just 
equation  presupposes  Zircaloy  cladding, 
and  since  failure  to  apply  Baker-Just 
would  defeat  the  purpose  of  paragraph 
LA.5  of  appendix  K  given  that  post- 
LOCA  scenarios  will  be  conservatively 
bounded,  special  circumstances  exist. 
The  Commission,  therefore,  on  its  own 


initiative,  is  considering  an  exemption 
from  paragraph  LA.5  of  appendix  K  to  10 
CFR  part  50  that  would  allow  the 
licensee  to  apply  the  Baker-Just  equation 
to  Zirlo  clad  fuel. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12. 
that  the  exemptions  as  described  in 
Section  III  are  authorized  by  law.  will 
not  endanger  life  or  property,  and  are . 
otherwise  in  the  public  interest.  The 
Commission  has  also  determined  that 
special  circumstances  exist  pursuant  to 
10  CFR  50.12(a)(2)(ii).  Therefore,  the 
Commission  hereby  grants  the  following 
exemptions: 

(1)  GPU  Nuclear  Corporation  is 
exempt  from  the  requirements  of  10  CFR 
50.46(a)(l](i)  in  that  the  acceptance 
criteria  for  emergency  core  cooling 
systems  given  in  10  CFR  50.46  for 
reactors  using  Zircaloy  clad  fuel  may 
also  be  applied  to  the  TMI-1  lead  test 
assemblies  using  Zirlo  clad  fuel. 

(2)  GPU  Nuclear  Corporation  is 
exempt  from  the  requirements  of  10  CFR 
50.44(a)  in  that  the  requirements  for 
hydrogen  gas  control  given  in  10  CFR 
50.44  for  reactors  using  Zircaloy  clad 
fuel  may  also  be  applied  to  the  TMI-1 
lead  test  assembhes  using  Zirlo  clad 
fuel. 

(3)  GPU  Nuclear  Corporation  is 
exempt  from  the  requirements  of 
paragraph  I.A.5  of  Appendix  K  to  10 
CFR  part  50  in  that  the  Baker-Just 
equation,  which  presumes  the  use  of 
Zircaloy  clad  fuel,  is  also  applicable 
when  using  Zirlo  clad  fuel  at  TMI-1. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  these  exemptions  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (56  FR  57904). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  November  1991. 
Gus  C.  Lainas, 

Acting  Director  Division  of  Reactor 
Projects— I / II.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  91-28024  Filed  11-20-91:  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Meetings 

The  Office  of  Personnel  Management 
announces  the  following  meetings: 

Name:  Pay-for-Perfonnance  Labor- 
Management  Committee  Performance 
Management  and  Recognition  System  Review 
Committee 


Dates  and  times:  Pay-for-Performance 
Labor-Management  Committee — November 
26. 1991.  2:30  p.m.  to  3:30  p.m.:  Performance 
Management  and  Recognition  System  Review 
Committee — November  26, 1991,  3:45  p.m.  to 
4:45  p.m. 

Place:  Office  of  Personnel  Management. 
1900  E  Street  NW.,  Washington,  DC  20415- 
0001.  Meetings  will  l>e  held  in  room  1350. 

Type  of  meeting:  Open. 

Point  of  contact:  Ms.  Doris  Hausser.  Chief 
of  the  Performance  Management  Division, 
room  7454,  Office  of  Personnel  Management. 
1900  E  Street  NW..  Washington,  DC  20415- 
0001. 

Purpose  of  meeting:  To  consider  ways  to 
strengthen  the  linkage  between  performance 
of  General  Schedule  employees  and  their 
pay. 

Agenda:  Introductory  remarks: 
presentation  of  recommendations;  comments 
and  observations;  public  input;  closing. 

Supplementary  information:  The  Pay-for- 
Performance  Labor-Management  Committee 
and  the  Performance  Management  and 
Recognition  System  Review  Committee 
originally  scheduled  meetings  on  November 
7, 1991,  for  presentation  of  their  reports  to  the 
Director,  Office  of  Personnel  Management. 
Because  of  the  need  to  schedule  an  additional 
meeting  of  the  Pay-for-Performance  Labor- 
Management  Committee  to  provide  more  time 
for  their  deliberations,  the  committees  are 
rescheduling  their  report  presentations  for 
November  26, 1991. 

If  received  by  COB:  November  22, 1991, 

Input  will  be  considered  at  the  meeting: 
November  26, 1991. 

If  time  permits,  the  committees  will 
consider  oral  presentations  relating  to  agenda 
items.  Persons  wishing  to  address  either  or 
both  of  the  committees  orally  at  the  meeting , 
should  submit  a  written  request  to  be  heard 
by  the  deadline  listed  above.  The  request 
must  include  the  name  and  address  of  the 
person  wishing  to  appear,  the  capacity  in 
which  the  appearance  will  be  made,  a  short  ' 
summary  of  the  intended  presentation,  and 
an  estimate  of  the  amount  of  time  needed.     , 

All  communications  regarding  the  j 

committees  should  be  addressed  to  the  Point 
of  Contact  named  above. 
Office  of  Personnel  Management.  | 

Constance  Berry  Newman, 
Director. 
[FR  Doc.  91-28047  Filed  11-20-91;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

1992  Monthly  CompenMtlon  Base  and 
Other  Determinations 

agency:  Railroad  Retirement  Board. 
action:  Notice. 

summary:  Pursuant  to  section  12(r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C.  362(r)(3)),  the  Board 
gives  notice  of  the  following; 
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1.  The  monthly  compensation  base 
under  section  l(i)  of  the  Act  is  $765  for 
months  in  calendar  year  1992; 

2.  The  amount  described  in  section 
l{k)  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $1,962.50  for  base 
year  (calendar  year)  1992; 

3.  The  amount  describeid  in  section 
2(c)  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  $600"  is  $1,014  for  months  in 
calendar  year  1992; 

4.  The  amount  described  in  section  3 
of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $1,962.50  for  base 
year  (calendar  year)  1992; 

5.  The  amount  described  in  section 
4(a-2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  compensation  base"  is  $1,962.50 
with  respect  to  disqualification  ending 
in  calendar  year  1992; 

6.  The  maximum  daily  benefit  rate 
uiider  section  2(a)(3)  of  the  Act  is  $33 
with  respect  to  days  of  unemployment 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30, 1992. 
DATES:  The  determinations  made  In 
notices  (1)  through  (5)  are  effective 
January  1, 1992.  The  determination  made 
in  notice  (6)  is  effective  for  registration 
periods  beginning  after  June  30, 1992. 
addresses:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago.  Illinois  60611, 

FOR  FURTHER  INFORMATION  CONTACT 
Timothy  H,  Hogueisson,  Bureau  of 
Research  and  Employment  Accounts, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611,  telephone 
(312)  751-4789,  (FTS)  38^-4789, 
SUPPLEMENTARY  INFORMATION:  The  RRB 
is  required  by  section  12(r)(3)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  362(r)(3))  as  amended  by 
Public  Law  100-647.  to  publish  by 
December  11. 1991,  the  computation  of 
the  calendar  year  1992  monthly 
compensation  base  (section  l(i)  of  the 
Act)  and  amounts  described  in  sections 
l(k).  2(c).  3  and  4(a-2)(i)(A)  of  the  Act 
which  are  related  to  changes  in  the 
monthly  compensation  base.  Also,  the 
RRB  is  required  to  publish,  by  June  11, 
1992.  the  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  for  days 
of  unemployment  and  days  of  sickness 
in  registration  periods  beginning  after 
June  30. 1992. 

Monthly  Compensation  Base 

For  years  after  1988.  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the  growth 
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in  average  national  wages.  The  monthly 
compensation  base  for  months  in 
calendar  year  1992  shall  be  equal  to  the 
greater  of  (a)  $600  and  (b)  $600  [1  +  ((A- 
37,800)/56,700)],  where  A  equals  the 
amount  of  the  applicable  base  with 
respect  to  tier  1  taxes  for  1992  under 
section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

The  calendar  year  1992  tier  1  tax  base 
is  $55,500.  Subtracting  $37,800  from 
$55,500  produces  $17,700.  Dividing 
$17,700  by  $56,700  yields  a  ratio  of 
0.31216931.  Adding  one  gives  1.31216931. 
Multiplying  $600  by  the  amount 
1.31216931  produces  the  amount  of 
$787.30.  which  must  then  be  rounded  to 
$785.  Accordingly,  the  monthly 
compensation  base  is  determined  to  be 
$785  for  months  in  calendar  year  1992. 

Amounts  Related  to  Changes  b  Monthly 
Componsadoo  Base 

For  years  after  1988,  sections  i(k), 
2(c),  3  and  4(a-2)(i)(A)  of  the  Act  contain 
formulas  for  determining  amounts 
related  to  the  monthly  compensation 
base. 

Under  section  l(k).  remuneration 
earned  from  employment  covered  under 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee's  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1992  monthly 
compensation  base  of  $785  produces 
$1,962.50.  Accordingly,  the  amount 
determined  under  section  l(k)  is 
$1,962.50  for  calendar  year  1992. 

Under  section  2(c),  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  vYithln 
a  benefit  year  shall  not  exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  employee's  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account. 

The  calendar  year  1992  monthly 
compensation  base  is  $785.  The  ratio  of 
$785  to  $600  is  1.30833333.  Multiplying 
1.30833333  by  $775  produces  $1,014. 
Accordingly,  the  amount  determined 
under  section  2(c)  is  $1,014  for  months  in 
calendar  year  1992. 

Under  section  3.  an  employee  shall  be 
a  "qualified  employee"  if  his/her  base 
year  compensation  is  not  less  than  2.5 
times  the  monthly  compensation  base 


for  months  in  such  base  year. 
Multiplying  2.5  by  the  calendar  year 
1992  monthly  compensation  base  of  $785 
produces  $1,962.50.  Accordingly,  the 
amount  determined  under  section  3  is 
$1,962.50  for  calendar  year  1992. 
Under  section  4(a-2)(i)(A).  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5  by 
the  calendar  year  1992  monthly 
compensation  base  of  $785  produces 
$1,962.50.  Accordingly,  the  amount 
determined  under  section  4(a-2)(i)(A)  is 
$1,962.50  for  calendar  year  1992. 

Maximum  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30, 1969,  and  after  each  June 
30  thereafter.  Under  the  prescribed 
formula,  the  maximum  daily  benefit  rate 
increases  by  approximately  two-thirds 
of  the  growth  in  average  national  wages. 
The  maximum  daily  benefit  rate  for 
registration  periods  beginning  after  June 
30. 1992.  shall  be  equal  to  the  greater  of 
(a)  $30  and  (b)  $25  (1 -K(A-«)0)/900)J. 
where  A  equals  the  applicable  base  with 
respect  to  tier  1  taxes  under  section 
3231(e)(2)  of  the  Internal  Revenue  Code 
of  1986  divided  by  60,  with  the  quotient 
rounded  down  to  the  nearest  multiple  of 
$100,  Section  2(a)(3)  further  provides 
that  if  the  amount  so  computed  is  not  a 
multiple  of  $1.  it  shall  be  rounded  to  the 
nearest  multiple  of  $1. 

The  calendar  year  1992  tier  1  tax  base 
is  $55,500.  Dividing  $55,500  by  60  yields 
$925.  This  amount  is  rounded  down  to 
$900.  the  nearest  multiple  of  $100. 
Subtracting  $600  from  $900  produces 
$300.  The  ratio  of  $300  to  $900  is 
0.33333333,  Adding  1  produces 
1.33333333.  Multiplying  $25  by 
1.33333333  produces  $33.33.  which  must 
then  be  rounded  to  $33.  Accordingly,  the 
maximum  daily  benefit  rate  for  days  of 
unemployment  and  days  of  sickness 
beginning  in  registration  periods  after 
June  30. 1992.  is  determined  to  be  $33, 

Dated:  November  IS,  1991. 

By  Authority  of  the  Board. 
BMtriMBMnkL 
Secretary  to  the  Board. 
|FR  Doc.  91-28041  Filed  11-20-91;  8:45  am) 
■NXIM  coot  7S0S-0MI 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ral«aM  No.  34-29944;  International  SarlM 
ReleAsa  No.  343;  FIto  No.  SR-0TC-91-«] 

Self-Reguiatory  Organiiations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Relating  to  Expansion  of  DTC's 
international  Delivery  System  to 
Include  Foreign  Exchange 
Transactions 

November  14, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l}.  notice  is  hereby  given 
that  on  October  10. 1991,  the  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-ReguJatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Depository  Trust  Company 
("DTC")  is  filing  herewith  a  proposed 
rule  change  providing  for  expansion  of 
DTC's  IID  system  to  include  foreign 
exchange  ("FX")  transactions. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  DTC 
included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  a  needed  service  to 
DTC  Participants  and  others  involved  in 
FX  transactions  and  to  encourage 
greater  use  of  DTC's  IID  system. 
Extending  the  IID  system  to  foreign 
exchange  transactions  will  apply  IID's 
intra-day  communication  capabilities 
and  standardization  to  the 
confirmations,  affirmations,  and 
settlement  instructions  for  FX 


transactions.  It  will  enable  dealers  to 
automate  and  standardize  the 
confirmation  and  affirmation  process 
with  institutions  that  are  not  now 
participants  in  any  automated 
confirmation  network.  This  will  be  a 
major  enhancement  to  FX  processing. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A(b)(3)(A)  of  the  Securities 
Exchange  Act  of  1934.  ("Act ")  as 
amended,  in  that  it  promotes  efficiencies 
in  the  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  formally  solicited  or 
received  comments  on  its  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Those  wishing  to  make  a  written 
submission  should  file  six  copies  of  the 
submission  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  the  submission, 
subsequent  amendments,  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 


inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-91-6  and  should  be  submitted  by 
December  12, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  91-28049  Filed  11-20-91;  B:45  am] 

■ILUNO  COOC  MIO-OI-M 


[Release  No.  34-29932;  File  No.  SR-MSE- 
91-03;  SR-Phlx-90-24] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes  by 
the  Midwest  Stock  Exchange,  Inc.  and 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Options  Communications 
to  Customers 

November  13, 1991. 

The  Midwest  Stock  Exchange,  Inc. 
("MSE")  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  (collectively 
referred  to  as  the  "Exchanges"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  on 
January  9. 1991,  and  December  24, 1990, 
respectively,  pursuant  to  section  19(b)  of 
the  Securities  Exchanges  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.* 
proposed  rule  changes  to  modify 
uniformly  their  rules  governing  options 
communications  and  the  industry 
publication  "Guidelines  for  Options 
Communications"  ("Guidelines")'  to 
reflect  changes  in  the  options  market 
and  the  way  these  changes  impact 
communications  with  the  public. 

The  proposed  rule  changes  were 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  28833 
(January  29. 1991).  56  FR  4657  (February 
5. 1991).  No  comments  were  received  on 
the  proposed  rule  changes.* 


■  15  use.  78s(b)  (1988). 
«  17  CFR  240.19l>-4  (1990). 

*  The  Guidelines  are  an  industry-wide  publication 
produced  jointly  by  all  the  SelT-Regulalory 
Organizations  ("SROs")  which  are  members  of  the 
Options  Self-Regulatory  Council  ("OSRC").  and  are 
distributed  to  all  member  firms.  They  are  designed 
to  amplify  the  standards  contained  in  the  SROs' 
options  communications  rules  and  thereby  assist 
member  firms  in  maintaining  proper  standards  in 
their  preparation  of  options-related  communications 
with  the  public.  The  Guidelines,  however,  have  not 
been  amended  since  their  initial  publication  in  1980. 

*  The  MSE  and  the  Phlx  amended  their  proposals 
on  October  21. 19S1  and  October  15. 1991. 
respectively,  to  clarify  the  standards  for 

Continued 
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In  response  to  the  SEC's  comments 
contained  in  a  letter,  dated  June  8, 1989. 
from  Richard  G.  Ketchum.  Director, 
Division  of  Market  Regulation 
("Division").  SEC.  to  Donald  van 
Weezel.  Chairman  of  the  OSRC  ("OSRC 
Letter").»  the  MSE  and  the  Phlx  have 
filed  amendments  to  their  uniform  rules 
concerning  options  communications 
with  customers  and  have  proposed 
various  revisions  to  the  Guidelines.'  The 
OSRC  Letter  recommended  greater 
uniformity  and  communication  among 
the  SROs  in  connection  with  the  review 
of  options  advertisements,  educational 
material,  sales  literature  and  options- 
related  communications.  The  OSRC 
Letter  also  recommended  that  the  SROs 
update  and  improve  the  Guidelines  and 
provide  for  consistent  application  of  the 
Guidelines  by  the  SROs  and  their 
member  firms.  Accordingly,  the 
Exchanges,  in  connection  with  the  other 
SROs,  proposed  changes  to  the 
Guidelines  to  reflect,  among  other 
things,  changes  that  have  occurred  in 
the  options  market  in  the  last  several 
years  and  address  the  introduction  of 
new  products.  In  connection  with  the 
amendments  to  the  Guidelines,  the 
Exchanges  also  proposed  conforming 
amendments  to  their  rules  governing 
options-related  communications. 

Specifically,  the  amendments  to  the 
Exchange's  rules:^  (1)  Apply  the  options 
communication  requirements  contained 
in  these  rules  to  educational  materials;* 


determining  whether  ■  particular  Investment 
approach  may  constitute  an  options  program.  These 
amendments  were  not  separately  noticed  for 
comment  because  they  are  non-substantive  in 
nature,  as  they  are  merely  designed  to  clarify  the 
standards  contained  in  the  Exchange's  proposed 
rule  changes  as  to  the  role  of  member  firms  in 
determining  whether  an  options  program  exists. 

*  Pursuant  to  Rule  l7d-2  under  the  Act.  the  SROs 
which  are  members  of  the  OSRC  reached  an 
agreement  to  allocate  options  regulatory 
responsibilities  for  common  memt>ers.  As  part  of 
this  agreement,  the  SROs  foimed  the  OSRC  which  is 
comprised  of  one  representative  of  each  SRO 
participating  in  the  agreement.  The  SROs  which  ar« 
members  of  the  OSRC  are  the  American  Stock 
Exchange,  Inc.  ("Amex"),  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE ").  the  MSE.  the 
National  Association  of  Securities  Dealers,  Inc. 
("NASD"),  the  New  York  Slock  Exchange.  Inc. 
("NYSE"),  the  Pacific  Stock  Exchange,  Inc.  ("PSE"), 
and  the  Phlx. 

*  On  September  13. 1901.  the  Commission 
approved  identical  rule  changes  proposed  by  the 
Amex.  CBOE.  NASD,  NYSE,  and  PSE.  See  Securities 
Exchange  Release  No.  29682  (September  13, 1991), 
Se  FR  47973  (September  23, 1991). 

*  The  MSE  proposes  to  amend  MSE  Rule  4  and 
the  Phlx  proposes  to  amend  Phlx  Rule  1049. 

*  In  particular,  with  respect  to  educational 
material,  the  Guidelines,  define  such 
communications  to  include  any  explanatory 
material  distributed  or  made  generally  available  to 
customers  or  the  public  that  is  limited  to 
Information  describing  the  genera!  nature  of  the 
•tandardized  options  markets  or  one  or  more 
lUalegles  and  conforms  with  Rule  134a  of  the 


(2)  delete  the  requirement  that  options 
communications  be  in  "good  taste";  (3) 
clarify  the  term  "advertisement"  to 
include  sales  material  that  reaches  a 
mass  audience  through  any 
telecommunications  device;  (4) 
strengthen  the  application  of  the  options 
communication  requirements  by 
replacing  the  word  "should"  with  the 
word  "shall."  thus  emphasizing  that 
these  requirements  are  mandatory;  (5) 
allow  member  organizations  to  use 
standardized  options  worksheets  for 
each  product  type;*  and  (6)  allow 
Registered  Representatives  to  provide  in 
sales  literature  records  or  statistics 
which  portray  their  own  past 
performance  or  actual  transactions 
instead  of  those  of  the  members 
organization  as  a  whole,  provided  it  is 
done  within  the  context  of  the 
requirements  of  the  Exchanges'  options 
communications  rules. 

The  amendments  to  the  Guidelines,  in 
addition  to  incorporating  the  above- 
mentioned  changes  to  the  Exchanges' 
rules,  add  language  to  explain  the 
significance  of  a  review  of  an  options 
communication  by  an  SRO.  The  revised 
Guidelines  state  that  an  SRO  review  of 
an  options  communication  is  not  an 
endorsement  of  the  investment  plan  or 
its  suitability  for  investors,  but  rather  a 
review  to  determine  if  the  information 
contained  in  the  communication  is 
consistent  with  the  requirements  of  the 
rules  of  an  SRO.  In  this  regard,  the 
Guidelines  specifically  state  that  SRO 
approval  does  not  imply  that  the  SRO 
has  determined  that  the  information 
contained  in  such  communication  is 
accurate  or  complete.  The  amendments 
to  the  Guidelines  also  reiterate  SRO 
rules  that  require  member  firms  to 
maintain  records  which  evidence  the 
name(s)  of  the  person(s)  who  prepared 
the  options  communications  and  the 
name(s)  of  the  person(s)  who  approved 
the  material,  which  records  must  be  kept 
in  an  easily  accessible  place  for 
examination  by  the  SRO  for  a  period  of 
three  years. 

The  amendments  to  the  Guidelines 
also  provide  more  particularity  with 
respect  to  the  standards  by  which 
options  communications  should  be 
prepared  and  reviewed  by  firms  and 


Securities  Act  of  1933.  More  specifically,  the 
Guidelines  state  that  communications  which  discuss 
definitions  [i.e..  calls  and  puts),  contract 
specifications  market  operations,  and  common 
options  strategies  constitute  educational  material. 
The  Guidelines  also  state  that  recommendations, 
specific  or  implied,  are  prohibited  in  educational 
material,  as  well  as  past  or  projected  performance 
figures  and  annualized  rates  of  return. 

*  Earnings  projections  for  various  options 
strategies  are  commonly  provided  to  customers  by 
means  of  worksheets. 


reiterate  that  recommendations  and  past 
or  projected  performance  figures  are  not 
permitted  in  any  advertisement  or 
educational  material,  only  sales 
literature.  In  this  regard,  the 
amendments  also  clarify  the  standards 
with  respect  to  whether  hypothetical 
examples  constitute  projected 
performance  figures."*  Specifically,  the 
amendments  provide  that  examples  of 
profitable  options  transactions  which 
use  hypothetical  securities  and  prices 
are  not  considered  projected 
performance  figures  and  are  permitted 
in  educational  material  so  long  as  no 
suggestion  is  made  that  profits  are 
probable.  The  amendments  also  require 
that  a  statement  be  included  to  the 
effect  that  the  hypothetical  examples 
were  constructed  only  for  illustration 
purposes.  In  addition,  regardless  of 
whether  real  or  hypothetical  options 
transsctions  are  used,  the  Guidelines 
reiterate  that  examples  of  profitable 
options  transactions  must  be 
accompanied  by  examples  of  breakeven 
situations  as  well  as  a  description  of  the 
risks. 

In  addition,  the  proposed  amendments 
to  the  Guidelines  provide  that  any 
communication  that  discusses  the  uses 
or  advantages  of  a  particular  options 
strategy  should  disclose  the  fact  that 
commissions  and  other  costs  may  be  a 
significant  factor.  Previously,  the 
Guidelines  stated  that  advertisements  or 
sales  literature  only  had  to  reflect  the 
fact  that  a  subsequent  exercise  or 
closing  transaction  would  be  subject  to 
commission  charges.  The  Guidelines  are 
also  amended  to  provide  that  no 
statement  contained  in  an  options 
communication  may  suggest  that  a 
secondary  market  for  standardized 
options  will  always  be  available. 

Further,  the  amendments  to  the 
Guidelines  establish  criteria  for  firms  to 
consider  when  determining  whether  or 
not  a  particular  investment  approach 
could  be  deemed  an  options  program.  If 
an  options  program  is  deemed  to  exist, 
prior  to  becoming  involved  in  the 
program,  customers  must  be  furnished 
with  a  written  explanation  of  the  nature, 
risks,  the  cumidative  history  or 
unproven  nature  of  the  program  and  its 
underlying  assumptions.  Any  written 
explanation  or  promotional  material 
about  a  particular  options  program  must 
also  meet  the  requirements  of  the 
Exchanges  as  they  apply  to 
communications  with  the  public. 


■*  A  principal  distinction  between  sales 
literature,  which  is  not  subject  to  pre-usa  approval, 
•nd  educational  material,  which  Is.  is  that 
educational  material  can  not  contain  any  past  or 
projected  performance  figures,  annuallsed  rates  of 
ntum,  or  recommendation*. 
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Additionally,  the  amendments  require, 
rather  than  suggest,  that  options 
communications  must  contain  a  warning 
statement  that  options  are  not  suitable 
for  all  investors  when  discussing  the 
uses  and  advantages  of  options.  The 
amendments  also  replace  the  reference 
in  the  Guidelines  to  the  Options 
Clearing  Corporation  prospectus  with  a 
reference  to  the  options  disclosure 
document,  and  reiterate  the  requirement 
that  member  firms  must  comply  with  the 
provisions  of  the  Securities  Investors 
Protection  Corporation  ("SIPC")  by-laws 
pEomulgated  under  the  Securities 
Investors  Protection  Act  that  require 
disclosure  of  SIPC  membership. 

The  Guidelines  also  were  amended  to 
provide  a  list  of  some  of  the  risks  of 
trading  in  index  options  that  should  be 
disclosed  in  communications  dealing 
with  index  options,  as  well  as  a 
description  of  the  risks  of  uncovered 
options  writing,  combination  writing, 
and  other  complex  options  strategies 
that  should  be  disclosed  in 
communications  dealing  with  these 
strategies.  With  regard  to 
communications  dealing  with  uncovered 
writing,  the  Guidelines  also  suggest  that 
the  Special  Statement  for  Uncovered 
Writers  ("Special  Statement")  be  offered 
in  such  communications. ' ' 

Lastly,  the  Guidehnes  were  amended 
to  provide  that  member  firms  are 
strongly  recommended,  when  preparing 
communications  discussing  a  new 
options  product  to  discuss  the 
distinguishing  features  and  unique  risks 
of  the  new  product.  The  amendments 
also  provide  more  examples  of  problem 
areas  that  member  firms  should  avoid 
when  preparing  options 
communications.  For  example,  the 
Guidelines  state,  among  other  things, 
that  the  use  of  language  which 
expresses  certainty  with  respect  to  the 
benefits  of  specific  options  transactions 
should  be  avoided. 

The  Exchanges  beUeve  that  the 
proposed  rule  changes  are  consistent 
with  section  6(b)  of  the  Act  in  general, 
and  further  the  objectives  of  section 
6(b)(3).  in  partioilar,  in  that  they  are 
designed  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  aecuritie* 


' '  See  Secunties  Exchange  Act  releaae  No.  28nS2 
dune  Zl.  1989)  54  Fit  272S6  (June  28.  1988|  (order 
approving  File  Not.  SR-Amex-8e-03.  SR-CBOE-ae- 
01.  SR-NASD-e9-17.  SR-PWx-aB-17.  SR-PSE-<»- 
14).  Member  orsanizatton*  are  required  to  provide 
the  Special  SlalemenI  to  options  cuttooien  who 
intend  to  engage  in  uncoverad  writing. 


exchange,  and.  in  particular,  the 
requirements  of  section  6."  Specifically, 
the  Commission  believes  that  the 
proposals  are  consistent  with  section 
6(b)(5)  in  that  they  will  protect  investors 
and  the  public  interest  by  improving  the 
Guidelines.  The  Commission  notes  that 
the  proposals  were  submitted  by  the 
Exchanges  to  comply  with 
recommendations  made  by  the  Division 
in  the  OSRC  Letter.  These 
recommendations,  which  are  reflected  in 
the  proposed  amendments  to  the 
Guidelines,  were  designed  to  update  the 
Guidelines  to  address  regulatory  and 
market  developments  since  1980  and  to 
provide  more  specific  guidance  in 
several  areas.'* 

In  addition,  the  Commission  believes 
that  the  revised  Guidelines  and  SRO 
rules  will  provide  member  firms  with 
more  specific  direction  in  the 
preparation  of  options-related 
communications.  The  Commission 
believes  adherence  to  these  more 
detailed  standards  by  member  firms 
will,  in  turn,  prevent  the  dissemination 
of  misleading  or  inaccurate  options 
communications  to  investors.  The 
Commission  also  believes  that  more 
detailed  guidance  will  facilitate 
uniformity  among  the  SROs  in  their 
review  of  options  communications. 

Specifically,  the  Commission  believes 
that  clarifying  the  disclosure  required 
concerning  commission  charges,  the 
availability  of  secondary  options 
markets,  SIPC  membership,  and 
statements  regarding  the  suitability  of 
options,  as  well  as  clarifying  the  use  of 
past  and  projected  performance  figures 
in  options  communications,  the  use  of 
worksheets,  and  member  firm  record 
retention  requirements  will  serve  to 
provide  member  firms  with  more 
direction  in  preparing  options 
communications.  Similarly,  the 
Commission  notes  that  strengthening  the 
wording  of  SRO  rules  and  the 
GuideUnes  to  use  the  word  "shall" 
instead  of  "should,"  expanding  the  list 
of  problem  areas  highlighted  in  the 
Guidelines,  and  clarifying  what 
constitutes  an  options  program  in  the 


"  15  U5.C.  7«f[bH5)  (1988). 

■*  Coiwistent  with  the  OSRC  t^tier.  the 
Commiaaion  notea  that  any  aigniricant  future 
change*  to  the  Cuidelinei  should  be  filed  pursuant 
to  section  19(bin)  of  the  Act  Section  ig<b)(3KA) 
provides  that  a  staled  policy,  practice,  or 
inlerpretatioa  with  respect  to  the  meaning, 
administration,  or  aaforcemeol  of  an  existing  rule 
constitutes  a  proposed  rule  change  which  is  entitied 
to  take  effect  upon  filing  with  the  Comraistion. 
Accorditvgly.  to  the  extent  that  future  revisions  to 
the  Guidelines  modify  a  ttaied  policy,  practice,  or 
interpretat)on  or  create  additional  standards  or 
specificity  about  cooducL  they  must  be  tiled,  at  a 
minimum,  pursuant  section  19|b)(3)(A)  at  the  Act 
and.  depending  upon  the  substance  of  the 
modifications,  section  19(b)(1). 


Guidelines  should  provide  member  firms 
with  better  direction  in  the  preparation 
of  options  communications. 

The  Commission  also  believes  that 
updating  the  Guidelines  and  SRO  rules 
to  refiect  developments  in  the  options 
industry  since  the  Guidelines  were  first 
published  will  provide  better  guidance 
to  member  firms.  Specifically,  the 
revised  Guidehnes  describe  with  more 
particularity  the  risks  of  trading  in  index 
options,  uncovered  options  writing,  and 
other  complex  options  strategies  that 
member  firms  should  discuss  when 
preparing  options  communications 
dealing  with  these  topics.  The 
Guidelines  also  strongly  suggest  that 
member  firms  describe  the  unique 
characteristics  and  risks  of  new  options 
products  when  preparing 
communications  about  these  products. 

In  addition,  the  Commission  believes 
it  is  consistent  with  the  Act  for  the 
Exchanges  to  delete  the  requirement 
that  options  communications  be  in 
"good  taste."  Because  the  "good  taste" 
test  is  subjective  in  nature,  the 
Commission  agrees  with  the  exchanges 
that  it  is  difficult  to  be  imposed  with  any 
uniformity.  Nevertheless,  because  of 
other  objective  standards  contained  in 
the  Exchanges'  options  communications 
rules  and  the  Guidelines,  deletion  of  the 
"good  taste"  test  does  not  mean  that 
options  communication  can  be  in  "potir 
taste."  Prohibitions  against  misleading, 
untruthful  or  exaggerated  statements, 
among  other  things,  will  still  be 
contained  in  the  Exchanges'  options 
commimication  rules  and  apply  to  all 
options  communications. 

Moreover,  the  Commission  believes  it 
is  consistent  with  the  Act  for  the 
Exchanges  to  amend  the  Guidelines  to 
clarify  the  effect  of  an  SRO  review  of  an 
options  communication.  Specifically,  the 
Commission  believes  it  is  reasonable  for 
the  exchanges  to  state  cleariy  that  their 
review  process  is  limited  strictly  to 
determining  whether  the  manner  and 
form  of  a  proposed  options 
communication  is  in  compliance  with 
their  respective  rules.  The  Commission 
also  believes  it  is  reasonable  for  the 
Guidelines  to  provide  that  an  SRO 
review  should  not  be  construed  as  an 
endorsement  of  the  options 
communication.  The  Commission 
believes  to  do  otherwise  would  place 
the  Exchanges  in  a  position  of 
guaranteeing  the  accuracy,  veracity,  and 
completeness  of  options 
communications,  which  task  would  be 
overly  burdensome  for  the  Exchanges 
and  rightfully  belongs  with  the  creators 
of  the  options  communications,  the 
member  firms.  In  this  regard,  the 
Commission  notes,  as  do  the  Guidelines. 
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that  an  SRO  review  does  not  relieve  a 
member  firm  of  its  responsibility  to 
comply  with  all  other  applicable 
provisions  of  SRO  rules  and  the  Federal 
Securities  Laws, 

Finally,  the  Commission  believes  it  is 
reasonable  for  the  Exchanges  to  update 
the  term  "advertisement"  in  their  rules 
to  encompass  communications  made  via 
telecommunication  devices  and  address 
the  standards  by  which  educational 
material  should  be  reviewed.'* 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act'*  that  the 
proposed  rule  changes  (SR-MSE-01-03 
and  SR-Phlx-90-24)  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-28051  Filed  11-20-91: 8:45  am) 

BNXINO  COM  SOIO-OI-M 


(ReiMse  Na  34-29931;  Intenwtionat  Series 
Release  No  342;  FHe  No.  8R-NASO-91-59] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  and  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  Extending  the 
Informational  Unkage  With  the  Stock 
Exchange  of  Singapore  Ltd.  for  a  6 
Month  Period  i 

November  12. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  6. 1991,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD,  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule     , 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  filed,  pursuant  to 
section  19(b)(1)  of  the  Act  and  Rule  19b- 


■*  In  1962.  the  CommiMion  adopted  Rule  134a 
under  the  Securities  Act  of  1933  which  first 
permitted  the  dissemination  of  educational  or 
instructional  material  involving  standardized 
options  without  such  material  being  deemed  a 
prospectus  under  section  2(10)  of  the  Securities  Act 
of  1933.  As  a  result,  the  Guidelines  and  SRO  rules 
needed  to  be  updated  to  address  the  provisions  of 
Rule  134a  as  they  pertain  to  educational  and 
Instructional  materials. 

'» 15  U.S.C.  78e(b)(19e8). 

■*  17  CFR  200.3O-3(a)(12  (1800). 


4  thereunder,  for  Commission 
authorization  to  extend  the  operation  of 
its  Pilot  Program  with  the  Stock 
Exchange  of  Singapore,  Limited  ("SBS") 
for  six  months.  The  Pilot  Program 
currently  consists  of  an  interchange  of 
closing  price  and  volume  data  on  up  to 
35  NASDAQ  securities  that  are  also 
traded  through  the  SES's  facilities.  With 
the  thirteen  hour  time  difference  (twelve 
Tiours  during  EDT),  the  trading  hours  of 
the  SES  and  NASD  markets  do  not 
overlap.  The  end-of-day  information 
being  exchanged  under  the  Pilot 
Program  may  assist  in  the  establishment 
of  opening  prices  the  following  business 
day.  The  Pilot  Program  currently 
involves  no  automated  order  routing  or 
execution  capabilities,  and  no  such 
capability  will  be  established  during  the 
proposed  extension. 

The  Commission  originally  authorized 
operation  of  the  NASD-SES  Pilot 
Ih*ogram  for  a  two-year  term  '  that  was 
recently  extended  through  November  12, 
1991.*  Commission  approval.of  the 
instant  filing  would  permit  continuation 
of  this  Pilot  Program  through  May  12. 
1992.  During  this  interval,  no  more  than 
35  NASDAQ  issues  will  be  included  in 
this  Pilot  Program.  That  figure 
corresponds  to  the  number  originally 
authorized  at  the  inception  of  the  Pilot 
Program  in  1988.  Additionally,  the  SES 
has  modified  the  information  being 
transmitted  to  the  NASD  to  reflect  the 
SES's  use  of  an  order-driven  trading 
system  known  as  the  "CLOB"  (Central 
Limit  Order  Book.) 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 


■  See  Release  No.  34-25457  (March  14, 1988),  S3 
FR  9156  (March  21, 1968). 

'  See  Release  No.  34-29188  (May  10. 1991).  56  FR 
22899  (May  17. 1991).  approving  File  No.  SR-NASD- 
91-22.  Consistent  with  the  Commlsalon's  approval 
of  File  No.  SR-NASD-91-22,  the  following  NASDAQ 
issues  were  added  to  raise  the  universe  of  pilot 
Issues  back  to  the  original  ceiling  of  35:  Aldus  Corp., 
Cetus  Corp.,  Collagen  Corp..  Mentor  Graphics. 
Miller  (Herman).  RPM.  Inc.,  SEl  Corp..  United  Arists 
Entertainment  (Class  A  and  B),  and  Washington 
Energy.  Over  lime,  issues  may  be  dropped  from  the 
lineage  due  to  relisting  from  NASDAQ. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD-SES  Pilot  ProgrLm 
commenced  operation  with  tne 
Commission's  approval  of  Fije  No.  SR- 
NASD-67-40  on  March  14, 1^.  The 
principal  features  of  this  program  were 
fully  described  in  Section  1  of  that  form 
19b--4,  which  description  is  hereby 
incorporated  by  reference.' 

The  current  authorization  of  the 
NASD-SES  Pilot  Program  will  expire  on 
November  12, 1991.  The  NASD,  on  its 
own  as  well  as  the  SES's  behalf,  hereby 
requests  that  the  Commission  approve  a 
further  extension  of  the  Pilot  Program 
for  6  months,  expiring  on  May  12. 1992. 

During  the  proposed  extension,  each 
market  will  continue  to  transmit  to  the 
other  static  price/volume  information 
compiled  at  the  end  of  each  trading  day 
on  approximately  35  NASDAQ 
securities.  The  NASD  will  transmit  for 
each  Pilot  security  the  closing  inside 
quotes,  cumulative  volume,  last  sale 
price  (for  NASDAQ/NMS  issues  only) 
and  the  closing  quote  of  every  NASDAQ 
market  maker  in  each  of  the  Pilot 
securities  (collectively  referred  to  as 
"NASD  information.")  In  recognition  of 
the  SES's  reliance  on  the  order-driven 
CLOB  system,  the  SES  will  transmit  the 
following  data  elements  for  each  Pilot 
security:  Closing  price  [i.e.,  the  price  of 
the  final  transaction  in  the  CLOB  on  thai 
business  day),  the  highest  and  lowest 
prices  at  which  transactions  were 
effected  and  the  aggregate  volume 
(collectively  referred  to  as  "SES 
information.")  *  Because  all  trading  of 
NASDAQ  securities  on  the  SES  occurs 
in  the  CLOB,  the  price  information  sent 
to  the  NASD  will  reflect  the  prices  of 
actual  trades  consummated  by  the 
automated  matching  of  buy  and  sell 
orders  present  in  the  CLOB  system. 

The  CLOB  is  a  fully  automated  trading 
system  that  was  instituted  by  the  SES  in 
1989.»  Prior  to  that  time,  the  SES 
employed  a  quote-driven,  market  maker 
system  similar  to  the  NASDAQ  system. 
Orders  to  buy  and  sell  securities  are 
entered  into  the  CLOB  through  some 


*  See  also  Release  No.  34-25065  (October  28. 
1987),  52  FR  42167  (November  3, 1987). 

*  If  no  trades  are  effected  In  a  Pilot  security  on  a 
given  day.  the  SES  will  transmit  no  data  on  thai 
issue  even  if  bids  or  offers  had  been  entered  into 
the  CLOB  for  possible  execution. 

*  See  letter  from  Lim  Choo  f>eng,  President,  Stock 
Exchange  of  Singapore,  dated  November  7. 1991.  to 
Kathryn  V.  Naiale.  Esq.,  Assistant  Director.  Division 
of  Market  Regulation.  Securities  and  Exchange 
Commission,  which  explains  how  NASDAQ  shares 
have  been  traded  on  the  SES  since  the  Exchange's 
Implementation  of  the  CLOB  system  in  1989. 
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1.800  trading  teiminala  on  the  premises 
of  26  SES  member  fimu.  The  CLOB 
provides  an  electronic  limit  order  file 
with  open  orders  ranked  by  price  and 
time  in  each  security.  When  the  terms  of 
two  orders  match,  the  CLOB  generates 
an  automated  execution  accompanied 
by  confirmations  back  to  the  originating 
brokers. 

Pursuant  to  Commission  approval  of 
the  instant  filing,  the  SES  plans  to 
incorporate  the  NASDAQ  Pilot  stocks 
into  "CLOB  International"  The  latter  is 
a  separate  section  of  the  SES  market 
system  for  the  trading  of  foreign  issues 
that  are  not  listed  on  the  SES.  These 
securities  trade  through  the  CLOB  in  the 
same  manner  as  SES-listed  securities. 
CLOB  International  currently  includes 
the  stocks  of  Malaysian.  Hong  Kong, 
and  Philippine  issuers.  The  SES  regards 
inclusion  of  NASDAQ  Pilot  stocks  in 
CLOB  International  as  a  logical  step  in 
the  progression  of  the  Pilot  Program. 
Further,  the  SES  believes  that  this  step 
could  stimulate  greater  trading  interest 
in  NASDAQ  securities  among  Singapore 
investors.  Accordingly,  both  the  NASD 
and  the  SES  desire  to  continue  the  Pilot 
Program. 

The  incorporation  of  NASDAQ 
securities  into  CLOB  International  will 
not  alter  basic  operation  of  the  Pilot 
Program,  namely,  the  interchange  of 
static,  end-of-day  information  on  the 
Pilot  securities.  SES  information  will 
continue  to  be  offered  only  to 
subscribers  of  NASDAQ  Level  2/3 
services.*  Similarly,  NASD  information 
transmitted  to  Singapore  will  be 
available  only  on  the  terminals  used  by 
SES  members  to  access  the  exchange's 
CLOB  system.  The  original  linkage 
agreement  between  the  NASD  and  the 
SES  will  remain  in  effect  for  the  term  of 
the  extended  Pilot  Program.  That 
agreement,  which  provides  for  the 
sharing  of  regulatory  information  as 
needed,  is  beheved  adequate  given  the 
limited  nature  and  limited  scope  of  the 
Pilot  Program.^ 


•  To  retrieve  thii  mfoimation.  ■  NASDAQ 
subscnber  nust  enter  a  diacrele  qoery  Uinnigfa  ■ 
NASDAQ  Workstation  device. 

^  Eartier  this  year  the  NASD  reaponded  to  a 
rpqueat  from  the  Commiision  staff  regarding 
rejjulalory  procedures  covenng  the  Pilot  Program, 
includirtg  the  sharing  of  information  for  regulatory 
purposes.  See  letter  dated  February  12. 1991  from 
Frank  I.  Wilson.  Executive  Vice  President  and 
General  Counsel.  NASD,  to  Kathryn  V.  Natale. 
AssisUnt  Director.  Division  of  Market  Regulation. 
Secunties  and  Exchange  ComnnaatoiL  That  letter  ia 
hereby  incorporated  by  reference.  See  also  note  5. 
supra.  In  its  letter  of  November  7. 1991.  the  SES 
reiterated  iU  cooRnitmeiM  to  disclose  regulatory 
information  as  and  when  required  for  regoiatory. 
enlorcemeat  or  tvrveillance  porpoae*. 


Finally,  the  NASD  acknowledges  that 
any  further  enhancement  to  the  Pilot 
Program,  including  the  introduction  of 
automated  order  routing  and  execution 
facilities,  would  require  concurrent 
authorizations  from  the  Commission  and 
the  Monetary  Authority  of  Singapore. 
No  such  enhancement  is  planned  for 
implementation  during  the  requested 
extension. 

Regarding  the  statutory  basis  for  the 
extended  Pilot  Program,  the  NASD  rehes 
on  sections  llA(aKl)(B)  and  (C), 
15A(b)(6).  and  17A(a)(l)  of  the  Act 
Subsections  (B)  and  (C)  of  Section 
llA(a)(l)  set  forth  the  Congressional 
goals  of  achieving  more  efficient  and 
effective  market  operations,  the 
availability  of  information  with  respect 
to  quotations  for  securities  and  the 
executions  of  investor  orders  in  the  best 
market  through  the  application  of  new 
data  processing  and  communications 
techniques.  Section  15A(b){6)  requires 
that  the  rules  of  the  NASD  be  designed 
"to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 

Finally,  section  17A(aKl)  reflects 

the  Congressional  goals  of  linking  all 
clearance  and  settlement  facilities  and 
reducing  costs  involved  in  the  clearance 
and  settlement  process  through  new 
data  processing  and  communications 
techniques.  The  NASD  submits  that 
extension  of  the  Pilot  Program  will 
further  these  ends  by  providing  the 
cooperative  regulatory  environment  and 
operating  experience  needed  for 
advancement  of  these  goals  in  the 
context  of  the  internationalization  of  the 
securities  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  extended  Pilot  Program  will 
permit  the  continued  exchange  of  static 
market  data  on  a  limited  group  of 
NASDAQ  securities  between  the  NASD 
and  SES  on  a  non-exclusive  basis.  The 
costs  of  supporting  the  Pilot  Program  are 
nominal,  and  the  sponsoring  markets 
absorb  their  respective  costs.  The 
market  information  being  exchanged  by 
the  NASD  and  SES  under  the  Pilot 
Program  is  deemed  to  constitute  an 
exchange  of  equivalent  value.  Hence,  no 
additional  fee  is  paid  by  NASD  and  SES 
member  firms  for  receipt  of  the  static 
data  being  provided  on  Pilot  securities. 

The  NASD  submits  that  neither  the 
structure  nor  operation  of  the  present 
Pilot  Program  poses  any  burden  on 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
comments  on  this  rule  proposal 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find,  pursuant  to  section 
19(b)(2)  of  the  Act  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  and.  in  any 
event,  by  November  12, 1991.  The  NASD 
believes  that  accelerated  approval  is 
appropriate  for  the  following  reasons: 
(1)  The  experimental  character  of  the 
Pilot  Program  end  the  need  to  maintain 
continuity  in  its  operation;  (2)  the 
commitment  not  to  make  any  significant 
operational  changes  during  the 
requested  extension  absent  Commission 
approval;  (3)  the  limited  nature  of  the 
Pilot  Program,  both  in  terms  of  the 
number  of  Pilot  securities  and  the 
amount  of  market  information  being 
exchanged;  and  (4)  the  limited  utility  of 
end-of-day.  static  information  to  the 
NASD  and  SES  member  firms  capable  of 
accessing,  respectively,  SES  and  NASD 
information.  Moreover,  during  the  period 
of  the  proposed  extension,  the 
sponsoring  markets  remain  committed 
to  exchange  regulatory  information 
whenever  the  need  arises.  Finally,  if 
accelerated  approval  is  not  granted,  the 
sponsors  will  be  obliged  to  terminate 
this  experimental  program  before  its 
potential  benefits  can  be  realized  in 
relation  to  the  globalization  of  the 
securities  markets. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)  (B)  and  (C).  15A(b)(6). 
17A(a)(1)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  of  notice  of  filing  thereof.  The 
Commission  believes  that  accelerated 
approval  is  appropriate  to  maintain 
continuity  in  the  Pilot  Program  and  to 
allow  the  sponsors  to  assess  the  impact 
of  the  modified  SES  information,  the 
addition  of  10  NASDAQ  issues  to  the 
group  of  Pilot  securities,  and  the 
anticipated  trading  of  these  securities  in 
the  international  section  of  the  SES's 
order-driven  system.  Further,  the  Pilot 
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Program  is  of  a  limited  nature  and  no 
substantive  changes  will  be 
implemented  during  the  proposed 
extension.  Accordingly,  the  Commission 
believes  that  the  Pilot  Program  should 
not  be  terminated  under  these 
circumstances.  1 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  o^ice  of  the  NASD.  All 
submissions  should  refer  File  Number 
SR-NASD-91-59  and  should  be 
submitted  by  December  12. 1991. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  SR- 
NASO-91-59  be,  and  hereby  is  approved 
for  a  period  of  6  months,  through  May 
12,1992. 

For  the  Commwsion.  by  th«  Diviiion  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margate!  H.  McFadaadL    i    i 
Deputy  Secretary.  ' 

|FR  Doc.  91-28060  Filed  11-20-91: 8:45  ami 
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(Release  Na  IC-18406;  811-5237] 

Locust  Street  Fund;  Notice  of 
Application 

November  13, 1991.  |   j 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

appucant:  Locust  Street  Fund. 
RELEVANT  ACT  SECTION:  Section  6(f). 

SUMMARY  OF  APPUCATIOM  Applicant 

seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNO  date:  The  application  on  Form 
N-8F  was  filed  on  September  5, 1991. 


HEARING  on  NOTinCATION  Of  HEARINO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicant  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  10, 1991  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  4900  Sears  Tower,  Chicago, 
Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 

C.  Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  272-3035.  or  Nancy  M. 
Rappa,  Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFONMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  | 

Applicant's  RepresentatiiDns 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  that  was  organized  as  a 
Massachusetts  business  trust.  On  July 
IS,  1987,  applicant  registered  an 
indefinite  number  of  shares  of  its  Tax- 
Exempt  Money  Market  Portfolio  (the 
"Money  Portfolio")  on  Form  N-lA  under 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  March  11, 1988,  and 
applicant  began  the  initial  public 
offering  of  its  shares  shortly  thereafter, 

2.  Centerland  Fund  is  a  Massachusetts 
business  trust  consisting  of  three  series 
that  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  One  of  these  series,  the  Short- 
Term  Tax-Exempt  Portfolio  (the 
"Centerland  Portfolio"),  was  organized 
by  Centerland  Fund  specifically  to 
effectuate  the  reoi:ganization  of  the 
Money  Portfolio.  Uke  the  Money 
Portfolio,  the  Centerland  PortfoHo  is  a 
money  market  fund. 

3.  In  meetings  held  on  February  19, 
1991  and  July  30, 1991,  applicant's  Board 
of  Trustees  approved  an  Agreement  and 
Plan  of  Reorganization  (the  "Plan") 
which  provided  for  (a)  The  acquisition 
of  all  the  assets  and  liabilities  of  the 


Money  Portfolio  by  the  Centerland 
Portfolio  in  exchange  for  units  of 
beneficial  interest  of  the  Centerland 
Portfolio;  (b)  the  distribution  of  such      ^ 
Centerland  Portfolio  units  to  the 
shareholders  of  the  Money  Portfolio  in 
liquidation  of  applicant;  and  (c)  the 
deregistration  of  applicant  under  the  Act 
and  its  termination  under  state  law. 

4.  On  March  11, 1991,  applicant  filed 
the  definitive  form  of  proxy  materials 
with  the  Commission,  and  began 
distributing  those  proxies  to 
shareholders  of  the  Money  Portfolio.  On 
April  24, 1901,  the  required  majority  of 
the  Money  Portfolio's  outstanding 
shares  approved  the  Plan. 

5.  As  of  luly  31, 1991,  the  date 
immediately  preceding  implementation 
of  the  Plan,  applicant  had  162,727,180.67 
outstanding  shares,  having  an  aggregate 
net  asset  value  of  $162,734,723.31,  and  a 
per  share  net  asset  value  of  $1.00. 

6.  On  August  1, 1991.  the  Money 
Portfolio  transferred  its  assets  and 
liabilities  to  the  Centerland  Portfolio 
and  in  exchange,  received  units  of  the 
Centerland  PortfoHo  equal  in  number 
and  net  asset  value  to  the  Money 
Portfolio's  shares  as  of  the  time 
immediately  preceding  the 
reorganization.  Immediately  after  the 
exchange,  each  Money  Portfolio 
shareholder  surrendered  his  or  her 
shares  for  cancellation,  and  received  in 
exchange  an  identical  number  of  units  of 
the  Centerland  Portfolio. 

7.  Am>licant'8  expenses  associated 
with  the  reorganization  were  borne  by 
the  Centerland  Portfolio. 

8.  Applicant  filed  with  the  offices  of 
the  Massachusetts  Secretary  of  State 
and  the  Boston  City  Clerk  a  written 
instrument  of  termination  executed  by 
its  Board  of  Trustees  and  a  written 
instrument  of  its  president  verifying 
shareholder  approval  of  termination, 

9.  Applicant  has  no  assets,  debts  or 
liabilities,  nor  any  securityholders. 
There  are  no  securityholders  of 
applicant  to  whom  a  distribution  in 
complete  liquidation  of  their  interests 
has  not  been  made. 

10.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  securityholders  of 
applicant 

11.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

12.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activity  other  than  that  needed 
to  wind-up  its  affairs. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  91-28052  Filed  11-20-91:  8:45  ami 
BtLUNG  COOC  W10-01-«i 


(Rel.  No.  IC-18408;  811-5819] 

Pascal  Capital,  Inc.;  Notice  of 
Application 

November  14, 1991. 
AQENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Pascal  Capital.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  September  20, 1991. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  10, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  isseus  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW..  Washington.  DC  20549. 
Applicant,  c/o  Banque  Worms 
Management  Corporation.  450  Park 
Avenue.  New  York.  New  York  10022. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Elaine  M.  Boggs.  Law  Clerk,  at  (202)  272- 
3026,  or  Nancy  M.  Rappa,  Branch  Chief, 
at  (202)  272-3030  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end.  non- 
diversified  management  investment 
company  that  was  organized  as  a 


corporation  under  the  laws  of  Maryland. 
Applicant  originally  registered  under  the 
Act  on  June  1, 1989  and  filed  a 
registration  statement  on  Form  N-lA  on 
August  23. 1989.  Applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  on  August  23, 
1989.  Applicant's  registration  statement 
was  never  declared  effective  and 
applicant  never  commenced  a  public 
offering. 

2.  Between  May  31. 1991  and  June  2. 
1991.  applicant  distributed  $18,583,334.25 
to  its  two  shareholders  pursuant  to  a 
request  by  these  shareholders  to  redeem 
all  of  their  shares. 

3.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  has  not 
been  made.  Applicant  has  no  debts  or 
other  habilities  that  remain  outstanding, 
except  those  as  may  be  incurred  in  the 
winding-up  of  its  affairs.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding. 

4.  Applicant  intends  to  file  articles  of 
dissolution  in  the  near  future,  pursuant 
to  the  unanimous  written  consent  of  its 
directors. 

5.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-28053  Filed  11-20-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

[Docket  No.  47830] 

Pan  American  World  Airways,  Inc. 
Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  this  matter 
proceeding  is  assigned  to  be  held  on 
December  16. 1991.  at  10  a.m.  (local 
time),  in  room  5332.  Nassif  Building.  400 
Seventh  Street,  SW.,  Washington,  DC. 

In  order  to  facilitate  the  conduct  of  the 
conference,  parties  shall  submit  one 
copy  to  each  party  and  two  copies  to  the 
Judge  of  (1)  proposed  statements  of 
issues;  (2)  proposed  stipulations;  (3) 
proposed  requests  for  information  and 
for  evidence;  (4)  statements  of  position; 
and  (5)  proposed  procedural  dates.  The 
Office  of  Aviation  Enforcement  and 
Proceedings  (AEP)  will  circulate  its 
materials  on  or  before  November  29, 
1991,  and  the  other  parties  on  or  before 
December  6. 1991.  The  submissions  of 


the  other  parties  shall  be  limited  to 
points  on  which  they  differ  with  AEP 
and  shall  follow  the  numbering  and 
lettering  used  by  AEP  to  facilitate  cross- 
referencing. 

Dated  at  Washington  DC.  November  14, 
1991. 

Burton  S.  Kolko, 
Administrative  Law  fudge. 
[FR.  Doc.  91-27988  Filed  11-20-91;  8:45  am) 

BILUNG  COOC  4t1»-«-M 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-91-40] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  11. 1991. 
addresses:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591:  telephone  (202) 
267-3132. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
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Administration.  800  Independence 
Avenue.  SW.,  Washingtoa  DC  20591; 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  1 11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  November 
15, 1991. 

DwuM  Castaldo,  { 

Manager,  Program  Management  Staff. 

Petitions  for  Exemption 

DocAe^/Vo.:  25296. 

Petitioner.  Simmons  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought.  To 
permit  Simmons  Airlines.  Inc.  to  utilize 
certain  foreign  Original  Equipment 
Manufacturers  (OEM)  to  inspect,  repair, 
and  overhaul  the  components  of  the 
Aerospatiale  ATR-42,  ATR-72.  and 
Short  Brothers  SD3-60  aircraft  operated 
by  Simmons  Airlines. 

Docket  No.:  25702. 

Petitioner.  Braathens  South  American 
and  Far  East  Airtransport  A-S. 

Sections  of  the  FAR  Affected.  14  CFR 
21.197. 

Description  of  Relief  Sought.  To 
extend  Exemption  No.  5135  which 
allows  Braathens  South  American  and 
Far  East  Airtransport  A-S  to  conduct 
ferry  flights  of  its  U.S.  registered  Boeing 
737  series  aircraft. 

Docket  No.:  2m\l.        | 

Petitioner.  Mr.  Anthony  Bruni. 

Sections  of  the  FAR  Affected:  14  CFR 
65.71. 

Description  of  Relief  Sought  To  allow 
Mr.  Anthony  Bruni  to  receive  his 
Airframe  and  Powerplant  licenses  even 
though  he  is  unable  to  speak. 

Z?ocAe/A'b.:  26659. 

Petitioner  Mr.  Patrick  S.  Carmean. 

Sections  of  the  FAR  Affected:  14  CFR 
61.151(a). 

Description  of  Relief  Sought  To  allow 
the  petitioner,  who  is  21.  to  apply  for  an 
airline  transport  pilot  certificate  even 
though  an  applicant  is  required  to  be  at 
least  23  years  of  age. 

Dispositions  of  Petitioiu  ; 

Docket  No.:  nmz. 

Petition:  Goodyear  Tire  and  Rubber 
Co. 

Sections  of  the  FAR  Affected- 14  CFR 
91.119(b).  91.155(a).  (b),  and  91.157(c). 
(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Goodyear  to 
conduct  airship  operations  (1)  over 
congested  areas  at  altitudes  as  low  as 
700  feet  above  obstacles;  (2)  in 
instrament  meteorological  conditions  in 
controlled  airspace  under  VFR  (without 


having  to  obtain  an  ATC IFR  clearance): 
(3)  in  instrument  meteorological 
conditions  below  1.200  feet  above  the 
surface  in  uncontroiied  airspace  under 
VFR  without  having  to  comply  with  IFR 
cruising  altitude  requirements  of 
S  91.179(b):  and  (4)  under  special  VFR 
when  the  visibility  is  less  than  one  mile. 

Denial.  October  24, 1991,  Exemption 
No.  5357. 

Docket  No.:  12838. 

Petition:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.99  and  121.351(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
2081,  as  amended,  which  would 
otherwise  terminate  on  October  31. 1991. 
Exemption  No.  2081.  as  amended,  from 
S§  121.99  and  121.351(a)  of  the  Federal 
Aviation  Regulations  permits  part  121 
operators  to  dispatch  aircraft  over 
certain  oceanic  areas  with  one  of  two 
required  High  Frequency  radios 
inoperative  at  the  time  of  dispatch, 
subject  to  certain  conditions  and 
limitations 

Grant,  July  16, 1991,  Exemption  No. 
2081m. 

Docket  No.:  19651. 

Petition:  Gates  Learjet. 

Sections  of  the  FAR  Affected:  14  CFR 
21.197. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4593C  from  S  21.197  of  the  Federal 
Aviation  Regulations.  The  exemption 
makes  Gates  Learjet  aircraft  eligible  for 
the  issuance  of  special  flight  permits  for 
ferrying  aircraft  between  Wichita. 
Kansas,  and  Tucson,  Arizona,  for  the 
purpose  of  completion,  subject  to  certain 
conditions  and  limitations. 

Grant,  October  23, 1991,  Exemption 
No.  4593D. 

Docket  No.:  25025. 

Petition:  Continental  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4727B,  which  terminates  on  January  31, 
1992.  and  allows  Continental  Airlines, 
Inc.  (CAL)  to  use  certain  foreign  original 
equipment  manufacturers  (OEM)  and 
other  OEM  designated  repair  and 
overhaul  focihties,  that  do  not  hold 
appropriate  U.S.  foreign  repair  station 
certificates,  to  perform  maintenance, 
preventive  maintenance,  and  alterations 
outside  the  U.S.  on  components  and 
parts  ased  on  CAL's  foreign 
manufactured  aircraft 

Grant.  October  29, 1991,  Exemption 
No.  4727C. 

Docket  No.:  28416. 


Petition:  Boise  Air  Terminal,  Gowen 
Field. 

Sections  of  the  FAR  Affected:  14  CFR 
part  121,  appendix  I. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  use  of  Boise 
City  Police  Department  personnel  to 
perform  certain  passenger  and  baggage 
inspection  and  screening  fimctions  at 
Boise  Air  Terminal.  Gowen  Field 
without  being  subject  to  the  FAA's  Anti- 
Drug  Regulations. 

Denial  October  23. 1991,  Exemption 
No.  5358. 

Docket  No.:  25307. 

Petition:  Precision  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
135.429(a).  135.435.  and  135.443. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4867B  which  allows  Precision  Airlines 
(PREA)  to  use  certain  foreign  original 
equipment  manufacturers  (OEM),  and 
other  OEM  designated  repair  and 
overhaul  facilities  that  do  not  hold 
appropriate  U.S.  foreign  repair  station 
certificates,  to  perform  maintenance, 
preventive  maintenance,  and  alterations 
outside  the  U.S.  on  components  and 
parts  used  on  PREA's  foreign 
manufactured  aircraft. 

Grant,  July  28. 1991.  Exemption  No. 
4867C.  i 

Docket  No.:  26369. 

Petition:  Sierra  Pacific  Airlines 

Sections  of  the  FAR  Affected- 14  CFR 
121.356(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Sierra  Pacific 
Airlines  to  operate  seven  Convair  580 
aircraft  without  those  aircraft  being 
equipped  with  an  approved  Traffic  Alert 
and  Collision  Avoidance  System  (TCAS) 
II  and  the  appropriate  class  of  Mode  S 
transponder. 

Denial.  July  25, 1991,  Exemption  No. 
5359. 

|FR  Doc.  91-28015  Filed  11-20-81;  B.-45  am] 

MLUNO  COOC  4«10-t»4l 


Air  Traffic  Subcommittee  of  ttw 
Aviation  Rulemaking  Advisory 
Committee;  Meeting 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Air  Traffic  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

DATCt:  The  meetiitg  will  be  held  on 
December  6. 1991.  at  9:30  a.m. 
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AOORESSCS:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  1400  K  Street.  NW..  suite 
801,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Aaron  Boxer,  Designated  Federal 
Official.  Air  Traffic  Rules  and 
Procedures  Service.  Federal  Aviation 
Administration,  telephone:  202-267- 
8783. 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463; 
5  U.S.C.  App.  II).  notice  is  hereby  given 
of  a  meeting  of  the  Air  Traffic 
Subcommittee  to  be  held  on  December  6. 
1991,  at  the  General  Aviation 
Manufacturers  Association.  1400  K 
Street.  NW.,  suite  801,  Washington,  DC. 
The  agenda  for  this  meeting  will  include: 

•  A  report  from  the  Mode  S  working 
Croup;  status  of  recommendations. 

•  A  report  from  the  Pilot  Procedures 
at  Non-Towered  Airports  Working 
Group. 

•  A  report  from  the  Unmanned 
Aerospace  Vehicles  Working  Group. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  may  present 
written  statements  to  the  subcommittee 
at  any  time  by  providing  30  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  "FOR  further  information 

CONTACT." 

Issued  in  Washington.  DC.  on  November 
15. 1991. 
Aaron  Boxer, 

Executive  Director.  Air  Traffic  Subcommittee 
Aviation  Rulemaking  Advisory  Committee. 
|FR  Doc.  91-28011  Filed  11-20-91;  8:45  am) 

BILLING  COOC  4S10-13-II 


Training  and  Qualifications 
Subcommittee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Training  and  Qualifications 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
December  5. 1991,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters  in  the  MacCraken 
Room.  10th  Floor,  800  Independence 
Avenue  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Etta  Schelm.  Flight  Standards 


Service  (AFS-200),  800  Independence 
Avenue.  SW„  Washington.  DC  20591. 
telephone  (202)  267-8186. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463; 
5  U.S.C.  App.  II),  notice  is  hereby  given 
of  a  meeting  of  the  Training  and 
Qualifications  Subcommittee  to  be  held 
on  December  5, 1991,  at  the  F.^A 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  The  agenda  for 
this  meeting  will  include  progress 
reports  from  the  General  Aviation 
Working  Group,  Air  Carrier  Working 
Group,  and  Cabin  Safety  Working 
Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

Because  of  increased  security  in 
Federal  buildings,  members  of  the  public 
who  wish  to  attend  are  advised  to  arrive 
in  sufficient  time  to  be  cleared  through 
building  security. 

Issued  in  Washington.  DC,  on  November 
15, 1991. 
David  R.  Harrington, 

Executive  Director.  Training  and 
Qualifications  Subcommittee  A  viation 
Rulemaking  Advisory  Committee. 
|FR  Doc.  91-28012  Filed  \\-20-9\.  8:45  am) 

MUJNQ  COOC  4910-19-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Harris  Co.,  TX 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 
ACTKMr.  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Harris  County.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  E.  Inabinet,  Federal  Highway 
Administration,  Texas  Division.  300  E. 
8th  Street,  Austin.  Texas  78701.  (512) 
482-5519. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Texas 
State  Department  of  Highways  and 
Public  Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  Interstate 
Highway  610  (IH  610W)  in  Harris 


County,  Texas.  The  proposal 
improvement  would  involve  the 
reconstruction  of  the  existing  IH  610W 
from  the  vicinity  of  West  Bellfort  Street 
to  US  290  in  the  vicinity  of  Dacoma 
Avenue  and  IH  610N  at  West  T.C.  Jester 
Boulevard,  a  distance  of  approximately 
9.2  miles. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 
Included  in  this  proposal  is  the 
construction  of  dedicated  express  lanes 
between  US  59S  (Southwest  Freeway) 
through  the  IH  lOW  (Katy  Freeway) 
interchange  and  continuing  to  US  290 
(Northwest  Freeway).  Alternatives 
under  consideration  include  (1)  taking 
no  action;  (2)  widen  freeway,  with 
elevated  express  lanes  between  US  598 
and  US  290;  and,  (3)  widen  freeway  with 
at-grade  express  lanes  from  US  59S  to 
IH  lOW,  transitioning  into  elevated 
express  lanes  from  south  of  IH  lOW 
interchange  to  US  290/IH  610N. 
Incorporated  into  and  studied  with 
various  build  alternatives  will  be  design 
variations  of  grade  and  alignment. 

Letters  describing  the  purposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  meeting  will 
be  held  in  the  City  of  Houston  during  the 
second  half  of  1991.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  sloping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Commfents  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  15. 1991. 
John  E.  lnabin«L 
District  Engineer.  Austin.  Texas. 
|FR  Doc.  91-28042  Filed  11-20-91:  8:45  am) 
■Nxma  COOC  4tio-2>-ii 
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Environmsntal  Impact  Statement  1-5/ 
196tti  Street  Interchange,  Snohomish 
Co.,WA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTKNC  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Lynnwood,  Snohomish 
County,  Washington. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  and  the  City  of 
Lynnwood,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  the  196th 
Street  SW.  interchange  with  Interstate  5 
in  the  City  of  Lynnwood.  The  proposed 
improvement  would  modify  the  existing 
interchange  by  adding  access  to  1-5  to 
and  from  the  south  and  by  modifying 
access  to  1-5  to  and  from  the  north. 

The  proposed  improvements  are 
considered  necessary  to:  relieve 
congestion  at  the  44th  Avenue  W. 
southbound  on-ramp;  provide  access  to 
1-5  in  all  directions  at  196th  Street  S.W.; 
reduce  the  potential  for  back-up  on  the 
southbound  on-ramp  to  1-5;  reduce  or 
eliminate  present  back-ups  to  1-5  at  44th 
Avenue  W.  during  the  afternoon  peak 
hours;  and  to  improve  the  control  of 
traffic  flow  onto  1-5.  Additional 
roadway  improvements  under 
consideration  include  construction  of  a 
collector-distributor  road  to  northbound 
and  southbound  1-5  between  196th 
Street  S.W.  and  the  I-5/I-405 
interchange  at  Swamp  Creek,  a  grade 
separated  crossing  of  1-5  connecting 
28th  Avenue  West  to  Alderwood  Mall 
Boulevard,  a  new  north/south  arterial 
connecting  200th  Street  SW.  with 
Alderwood  Mall  Boulevard;  and  a 
frontage  road  connection  between  44th 
Avenue  W.  and  196th  Sb-eet  SW. 
Alternatives  under  consideration 
include  (1)  taking  no  action:  (2)  using 
alternate  travel  modes;  and  (3) 
construction  of  some  or  all  of  the  above 
noted  improvements.  Incorporated  into 
and  studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment. 

The  proposed  project  is  being 
coordinated  with  a  planned  high 
occupancy  vehicle  (HOV)  project  on  1-5 
within  the  project  area. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 


expressed  or  who  are  known  to  have  an 
interest  in  this  proposal.  A  public 
meeting  is  scheduled  for  December, 
1991.  In  addition,  a  public  hearing  will 
be  held.  The  draft  EIS  will  be  available 
for  public  and  agency  review  prior  to  the 
public  hearing.  Public  notice  will  be 
given  of  the  time  and  location  of  the 
public  meeting  and  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Program 
Number  20.205.  Highway  Research,  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued:  November  8. 1991. 
Sharon  R.  Ptica, 

Area  Engineer,  Olympia,  Washington. 
[FR  Doc.  91-28043  Piled  11-20-91;  8:45  am] 
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Federal  Railroad  Administration 

Environmental  Impact  on  the 
Northeast  Corridor  Electrification 
From  New  Haven,  CT  to  Boston,  MA 

AGENCY:  Federal  Railroad 
Administration  (FRA);  Department  of 
Transportation. 

ACTION:  Continuation  of  scoping 
meetings. 

SUMMARY:  The  Federal  Railroad 
Administration  gives  notice  that  it 
intends  to  continue  and  extend  the 
scoping  process  for  the  Environmental 
Impact  Statement  (EIS)  on  the  proposed 
electrification  of  the  Northeast  Corridor 
Rail  Route,  from  New  Haven, 
Connecticut  to  Boston,  Massachusetts. 
The  FRA  has  scheduled  two  additional 
scoping  meetings  which  will  be  held  in 
New  Haven  and  New  London, 
Coimecticut.  The  FRA  will  prepare  the 
EIS  so  that  it  also  satisfies  the 
requirements  of  the  Massachusetts 
Environmental  Policy  Act  (MEPA).  the 
Rhode  Island  Department  of 
Environmental  Management  (DEM),  and 
the  Connecticut  Environmental  Policy 
Act  (CEPA).  In  addition  to 
electrification,  the  EIS  will  evaluate  no- 
action  and  any  other  alternatives 
identified  through  the  scoping  process. 


Scoping  will  be  accomplished  through 
correspondence  with  interested  persons, 
organizations,  and  federal,  state  and 
local  agencies,  and  through  public 
meetings. 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  sent  to  the  Volpe 
National  Transportation  Systems  Center 
by  November  27. 1991.  Public  scoping 
meetings  were  held  in  each  state  on 
November  4,  5  and  6.  The  continuation 
scoping  meetings  will  be  held  in 
Connecticut  on  November  20, 1991.  at  2 
pm  and  7  pm. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  US 
DOT/RSPA.  Volpe  National 
Transportation  Systems  Center.  Attn: 
NEC  Electrification  Project,  Glenn 
Goulet,  DTS-77,  Kendall  Square. 
Cambridge,  MA  02142-1093, 

The  scoping  meetings  will  be  held  at 
two  locations: 

2  pm — Hall  of  Records,  200  Orange 

Street,  New  Haven,  CT,  Phone  (203) 

787-8370 
7  pm — Martin  Center,  12Q  Broad  Street, 

New  London,  CT,  Phone  (203)  447- 

5250  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  Goulet,  Volpe  National 
Transportation  System  Center  at  (817) 
494-2002. 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1991,  the  FRA  published  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  on  the 
proposed  electrification  of  the  Northeast 
Corridor  rail  route,  from  New  Haven, 
Connecticut  to  Boston,  Massachusetts. 
As  part  of  this  effort.  FRA  held  three 
scoping  meetings  on  November  4,  5,  and 
6. 1991  in  New  London,  Connecticut, 
Providence,  Rhode  Island,  and 
Cambridge,  Massachusetts.  In  response 
to  expressions  of  interest,  FTIA  has 
scheduled  additional  scoping  meetings 
in  New  Haven  and  New  London, 
Connecticut.  In  addition,  FRA  has 
extended  the  comment  period  on  the 
scope  of  alternatives  and  impacts  from 
November  18  to  November  27. 1991. 

Issued  in  Washington,  DC  on  November  15, 
1991. 
|ani(M  T.  McQueen. 

Associate  Administrator  for  Railroad 

Development. 

[FR  Doc.  91-27985  Filed  11-20-91:  8:45  am) 
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DEPAATMENT  OF  THE  TREASURY 

Fiscal  S«rvic« 

1992  Fe«  Schedule  for  the  Transfer  of 
U.S.  Treasury  Book-Entry  Securfties 
Held  at  Federal  Reserve  Banks 

agency:  Department  of  the  Tressury. 
Fiscal  Service.  Bureau  of  the  Public 
Debt. 

AcnoM:  Notice. 


:  The  Department  of  the 
Treasury  has  estabhshed  a  schedule  of 
fees  that  will  be  charged  in  1992  for  the 
transfer  of  book-entry  Treasury 
securities  between  accounts  maintained 
at  Federal  Reserve  Banks  and  Branches 
for  depository  institutions. 
EFFECTIVE  DATE:  January  2,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carl  M.  Locken,  Jr..  Assistant 
Commissioner  (Financing],  Bureau  of 
the  Public  Debt,  room  534,  E  St. 
Building.  Washington.  DC  20239-0001, 
telephone  (202)  219-33Sa 
Charles  E.  Andrea  tta.  Government 
Securities  Specialist.  Bureau  of  the 
Public  Debt,  room  534,  E  St.  Building, 
Washington,  DC  20239-0001, 
telephone  (202)  219-3350. 
SUPPLEMENTARV  INFORMATION:  On 
October  1. 1985.  the  Department  of  the 
Treasury  established  a  fee  schedule  for 
the  transfer  of  Treasury  book-entry 
securities  between  accounts  of 
depository  institutions  maintained  at 
Federal  Reserve  Banks  and  Branches. 
The  Treasury  fee  schedule  was  revised 
effective  January  3. 1989.  to  include 
certain  previously  excluded  securities 
transfers  in  the  fee  structure  and  to 
increase  the  Treasury  portion  of  the  fees 
to  offset  the  anticipated  increase  in  the 
cost  of  providing  the  Treasury  transfer 
service.  Effective  January  2. 1990,  the  fee 
structure  was  further  revised  to 
eliminate  the  fee  for  the  received  portion 
(deposit)  of  an  off-line  account  switch. 
An  account  switch  is  the  transfer  of  a 
security  from  one  book-entry  sub- 
account to  another  book -entry  sub- 
account of  the  same  depository 
institution.  The  fees  and  the  fee 
structure  did  not  change  in  1991. 


After  an  extensive  evaluation  of  off- 
line transfer  costs.  Treasury  has  decided 
to  raise  the  fee  from  $6.40  to  $7.90  for 
off-line  transfers  originated,  off-line 
transfers  received,  and  off-line  reversal 
transfers  received.  This  fee  increase  will 
more  accurately  reflect  the  costs  of 
processing  off-line  transfers.  Fees  for  on- 
line transfers  will  not  change  in  1992. 

The  fees  described  in  this  notice  apply 
only  to  the  transfer  of  Treasury  book- 
entry  securities.  The  Federal  Reserve 
System  assesses  the  fees  to  recover  the 
costs  associated  with  the  processing  of 
the  funds  component  of  Treasury  book- 
entry  transfer  messages,  as  well  as  the 
costs  of  providing  book-entry  services 
for  Government  agencies.  The  Federal 
Reserve  fees  for  those  services  are  set 
out  in  a  separate  notice  published 
November  6, 1991,  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

The  following  is  the  Treasury  fee 
schedule  that  will  be  effective  January  2, 
1992,  for  the  Treasury  book-entry 
transfer  service: 

1992  Fee  Schedule 


Oh  lio#  Irsns^s  on^msMd 

Orvtn*  r«v«r»al  transfers  raoaivad 

On-kne  ttrmlm*  on^nsMd. 

Ott-l«ne  transtefs  received 

Oft-hne  reverial  iranalar* 


Cost  par 


Sl.«6 
165 
790 
790 
790 


Dated:  November  14, 1991. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  91-28023  Filed  ll-lS-OT:  12:28  pmj 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Readfustment 
of  Vietnam  and  Otfier  War  Veterans; 
Meeting 

The  Department  of  Veterans  Affairs 
(VAj  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Readjustment  of  Vietnam 
and  Other  War  Veterans  will  be  held 
December  5  and  6, 1991.  This  is  a 


regularly  scheduled  meeting  for  the 
purposes  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee 
work  in  progress  and  to  formulate 
Committee  recommendations  and 
objectives.  The  meeting  will  be  held  at 
TechWorld  in  room  1208  located  at  801  I 
Street,  NW..  Washington,  DC.  The 
meetings  on  December  5  and  6  will  both 
begin  at  8:30  a.m.  and  conclude  at  4:30 
p.m.  The  agenda  for  December  5  will 
consist  of  presentation,  discussion  and 
update  of  VA  readjustment  counseling 
for  veterans  returning  from  the  Persian 
Gulf,  and,  separately,  will  address  the 
Committee's  work  in  progress.  Major 
topics  for  the  latter  will  include  final 
report  on  revision  of  the  Committee 
charter  to  extend  the  scope  to  all  war 
veterans,  coordination  of  compensation 
and  treatment  for  war-related  post- 
traumatic stress  disorder  (PTSD)  and 
system-wide  coordination  of  PTSD 
services.  The  first  day's  agenda  will  also 
cover  a  review  and  finalization  of 
recommendations  from  the  Committee's 
February,  1991,  field  visit  to  VA 
facilities  in  San  Francisco,  California. 

The  agenda  for  December  6  will 
feature  a  brieHng  from  the  Committee 
Vice  Chairman,  Mr.  John  F.  Sommer,  Jr., 
regarding  his  recent  trip  to  Vietnam,  and 
a  review  of  the  psychological 
readjustment  difficulties  of  Persian  Gulf 
veterans  having  physical  disabilities 
from  the  war-zone.  During  the  second 
day  the  Committee  will  also  conduct  a 
planning  meeting  to  identify  topics  and 
objectives  for  the  coming  year. 

Both  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Due  to  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Arthur  S.  Blank. 
Jr.,  M.D.  Director.  Readjustment 
Counseling  Service,  Department  of 
Veterans  Affairs  (phone  number:  202- 
535-7554J. 

Dated  November  12. 1991. 

By  Direction  of  the  Secretary. 
Diana  H.  Landis, 
Committee  Management  Officer. 
(FR  Doc.  91-27951  Filed  11-20-91:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pul}list>ed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCUEAR  FACIUTIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S  552b),  notice  is  given  of  the 
Board's  meeting  described  below.  The 
Board  will  also  conduct  a  public  hearing 
pursuant  to  42  U.S.C.  2286b  and  invites 
any  interested  persons  or  groups  to 
present  any  comments,  technical 
information,  or  data  concerning  the 
Department  of  Energy's  Operational 
Readiness  Review  and  other  matters 
related  to  the  proposed  re-start  of  the  K- 
Reactor,  Savannah  River  Site,  South 
Carolina. 

TIME  AND  date: 

1:30  p.m.  December  9, 1991 — Department 

of  Energy  presentations; 
6:30  p.m.  December  9, 1991— 

Opportunity  for  interested  persons  to 

present  oral  comments  concerning  the 

matters  to  be  considered. 
PLACE:  The  Conference  Center 
(Municipal  Auditorium),  214  Park 
Avenue,  S.W.,  Aiken,  South  Carolina. 
The  entrance  to  the  facility  is  located  at 
215  The  Alley.  , 

STATUS:  Open.  | 

MATTERS  TO  BE  CONSIDERED:  The  open 
public  meeting  and  hearing  will  address 
the  Department  of  Energy's  Operational 
Readiness  Review  and  other  matters 
related  to  the  proposed  re-start  of  the  K- 
Reactor,  Savannah  River  Site,  South 
Carolina.  The  public  hearing  portion  is 
independently  authorized  by  42  U.S.C. 
2288b. 

FOR  MORE  INFORMATION  CONTACT 
Kenneth  M.  Pusateri.  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.  Suite  700, 
Washington,  DC  20004,  (202)  208-6400 
(FTS  268-6400).  This  is  not  a  toll  free 
number. 

SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  hearing  may  be 
submitted  in  writing  or  by  telephone. 
We  ask  that  commentators  describe  the 
nature  and  scope  of  the  oral 
presentation.  Those  who  contact  the 
Board  prior  to  close  of  business  on 
December  6, 1991,  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
6:30  p.m.  The  Board  will  post  a  schedule 
for  those  speakers  who  have  contacted 


the  Board  before  the  hearing.  The 
posting  will  be  made  at  the  entrance  to 
the  Conference  Center,  at  the  start  of  the 
1:30  p.m.  meeting. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of,  or 
in  addition  to  making  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  December  12, 
1991,  for  the  receipt  of  additional 
materials.  A  transcript  of  the  meeting 
will  be  made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington  office  and  at  the  DOE's 
public  reading  room  at  the  Gregg- 
Granite  Library,  171  University 
Parkway,  University  of  South  Carolina, 
Aiken,  SC,  29801. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone, 
or  adjourn  the  meeting,  and  otherwise 
exercise  its  powers  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

At  this  meeting,  the  Board  will  review 
with  the  Department  of  Energy,  its 
contractors,  and  outside  experts  the 
DOE's  Operational  Readiness  Review 
and  other  technical  issues  pertaining  to 
the  proposed  re-start  of  the  K-Reactor  at 
Savannah  River  Site,  South  Carolina. 
The  Department  of  Energy  will  take 
appropriate  measures  to  safeguard  any 
classified  or  controlled  nuclear 
information  it  presents  at  this  meeting. 

Dated:  November  IS,  1991. 
Kenneth  M.  Pusateri, 

General  Manager. 

(FR  Doc.  91-28112  Filed  11-19-91;  8:45  amJ 

■ILUNO  CODE  taaO-KIHN 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  18,  25, 
December  2,  and  9, 1991. 

place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  18 

Monday,  November  18 

9:30  a.m. 
Briefing  on  Status  of  Design  Baiis 
Reconstitution  (Public  Meeting) 


Wednesday,  November  20 
2:30  p.m. 
A^irmation/Discussion  and  Vote  (Public 
Meeting)  I 

a.  Developments  in  Perry /Da  vii-Besse   I 
Antitrust  Hearing  (Tentative) 
2:35  p.m. 
Discussion  of  Draft  Comments  to  EPA  on 
MOU  (Closed— Ex.  9) 

Week  of  November  2S— Tantotiva 

Tuesday.  November  26 
10:00  a.m. 
Executive  Branch  Briefing  on  Indonesia 
(Closed— Ex.  1) 
11:30  a.m. 
AfTirmation/Discussion  and  Vote  (Ihiblic 
Meeting)  (if  needed) 

Week  of  December  2— Tenlativa 

Friday.  December  6 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Week  of  December  B— Tentative 

Thursday,  December  12  * 

10:00  a.m. 
Periodic  Briefing  on  EEO  Program  (Ihiblic 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
1:30  p.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as  requring 
any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  November  la  1991. 
William  M.  Kill,  Jr., 

Office  of  the  Secretary. 

[FR  Doc.  91-28114  Filed  11-19-91:  2:14  pm] 
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RESOLUTION  TRUST  CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552bJ,  notice  is  hereby  given  that 
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the  following  subject  will  be  withdrawn 
from  the  open  meeting  agenda  of  the 
Resolution  Trust  Corporation  Board  of 
Directors  scheduled  to  begin  at  2.-00  p.in. 
on  Tuesday,  .November  19. 1991  in  the 
Board  Room  on  the  sixth  floor  of  the 
FDIC  Building  located  at  550— 17th 
Street.  NW..  Washington.  DC: 


•  Quarterly  Report  of  Actions  Taken 
Under  Delegated  Authority  by  the  Committee 
on  Management  and  Disposition  of  Assets 
and  the  Senior  Committee  on  Management 
and  Disposition  of  Assets.  April  1. 1991 — |une 
30,1991. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  BuckJey.  Jr..  Executive 


Secretary  of  the  Corporation,  at  202- 

41ft-7282. 

Ddted:  November  IS.  1991. 
Resolution  Trust  Corporation. 
lohn  M.  Buckley.  Jr., 
Executive  Secretary. 

[FR  Doc  91-28008  Filed  11-19-01: 10:20  «a| 
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Thursday 
November  21,  1991 


Part  II 

Department  of  the 
Interior  

Bureau  of  Indian  Affairs 

25  CFR  Parts  211,  212,  and  225 
Leasing  of  Tribal  Lands  for  Mineral 
Development,  Leasing  of  Allotted  Lands 
for  Mineral  Development,  and  Oil  and 
Gas,  Geothermai  and  Solid  Mineral 
Agreements 
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DEPARTMENT  OF  THE  INTERIOfl 

Bureau  of  Indian  Affairs 

25  CFR  Parts  21 1. 212, 225 
RIN  107«-AA82 

Leasing  of  Tribal  Lands  for  Mineral 
OevelopmenL  Leasing  of  Allotted 
Lands  for  Mineral  Development,  and 
Oil  and  Gas,  Geottiermai-end  Solid 
Mineral  Agreements 

August  15. 1991. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY!  The  Bureau  of  Indian  Affairs 
(BIA)  of  the  Department  of  the  Interior  is 
reproposing  regulations  implementing 
the  Indian  Mineral  Development  Act  of 
1982  (96  Stat.  1938.  25  U.S.C.  2102-2108) 
(the  "1982  Act").  A  new  part  225  would 
be  added  to  govern  oil  and  gas, 
geothermal,  and  solid  mineral 
development  agreements  entered  into 
pursuant  to  the  1982  Act.  In  addition,  the 
proposed  i^Iemaking  would  revise 
existing  regulations  in  25  CFR  parts  211 
and  212  which  govern  mineral  leasing  on 
tribal  and  allotted  Indian  lands 
respectively.  The  intent  of  the  proposed 
regulations  is  to  ensure  that  Indian 
mineral  owners  desiring  to  have  their 
resources  developed  are  assured  that 
they  will  be  developed  in  a  manner  that 
maximizes  their  best  economic  interests 
and  minimizes  any  adverse 
environmental  or  cultural  impact  on 
Indians  resulting  from  such 
development.  The  regulations 
implementing  the  1982  Act  are  to  assist 
Indian  mineral  owners  to  enter  into 
agreements  which  allow  for  more 
responsibility  in  overseeing  and  greater 
flexibility  in  disposing  of  their  resources. 
DATES:  Comments  should  be  submitted 
by  February  19, 1992.  Comments 
received  or  postmarked  after  this  date 
may  not  be  considered  in  the  decision 
process  of  the  final  rulemaking. 
ADDRESSES:  Comments  should  be  sent 
to:  Director,  Office  of  Trust  and 
Economic  Development,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  1849  "C"  Street.  NW.,  Mailstop 
4525,  Main  Interior  Building, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  N.  Wilson,  (303)  231-5070  or 
Pete  C.  Aguilar,  (303)  231-5070  or  FTS 
554-5070. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  republished  in  the 
exercise  of  the  authority  delegated  by 
the  Secretary  of  the  Department  of  the 
Interior  to  the  Assistant  Secretary- 


Indian  Affairs  by  209  DM  &  The 
principal  authors  of  this  rule  making  are: 
Pete  C.  Aguilar,  Branch  of  Energy  and 
Minerals,  Golden,  Colorado;  Sharlene 
Round  Face,  Billings  Area  Office, 
Billings.  Montana;  Kenneth  Young, 
Albuquerque  Area  Office,  Albuquerque, 
New  Mexico;  Edwin  Winstead,  O^ice  of 
the  Solicitor,  Washington,  DC. 

Section  3  of  the  1982  Act  authorizes 
any  Indian  tribe  to  enter  into  joint 
ventures,  leases,  or  other  types  of 
negotiated  agreements,  subject  to  the 
approval  of  the  Secretary  of  the  Interior 
and  any  limitation  or  provision 
contained  in  the  tribe's  constitution  or 
charier.  The  1982  Act  also  permits 
individual  Indians  owning  beneficial  or 
restricted  interests  in  mineral  resources 
to  include  their  resources  in  an 
agreement  with  an  Indian  tribe,  subject 
to  the  concurrence  of  the  parties  and  a 
finding  by  the  Secretary  that  such 
participation  is  in  the  best  interest  of  the 
Indian  mineral  owner.  The  1982  Act 
does  not  supersede  the  Act  of  May  11, 
1938  (52  Stat.  347,  25  U.S.C.  396).  which 
governs  the  leasing  of  tribally  owned 
minerals,  or  the  Act  of  March  3, 1909,  as 
amended,  (35  Stat.  783,  25  U.S.C.  396) 
which  governs  the  leasing  of  allotted 
lands.  Instead,  it  supplements  those  acts 
by  permitting  Indian  mineral  owners  to 
elect  whether  they  wish  to  offer  their 
mineral  resources  for  lease  by 
competitive  bidding,  or  entering  into 
direct  negotiations  for  a  minerals  - 
agreement,  or  by  a  combination  of 
competitive  bidding  and  negotiations. 

Pursuant  to  the  mandate  in  section  8 
of  the  1982  Act,  the  Bureau  of  Indian 
Affairs  (BIA)  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  July  12, 1983  (48  FR  31978) 
intended  to  implement  the  1982  Act.  In 
addition,  the  proposed  rulemaking 
included  a  revision  and  reorganization 
of  regulations  governing  mining  and  oil 
and  gas  leases  adopted  pursuant  to  Act 
of  May  11, 1938.  which  governs  the 
leasing  of  tribally-owned  minerals,  and 
the  Act  of  March  3, 1909,  as  amended, 
which  governs  the  leasing  of 
individually-owned  minerals  on  allotted 
lands.  On  August  24, 1987  (52  FR  31916), 
the  BIA  published  final  regulations 
which  were  scheduled  to  become 
effective  on  October  24, 1987.  Then,  in 
response  to  concerns  expressed  by  the 
public,  the  regulations  were  amended 
and  republished  as  proposed  on  October 
21. 1987  (52  FR  39332)  and  the  public 
was  notified  that  the  regulations 
published  on  August  24, 1967,  would  not 
become  effective. 

Public  responses  to  these  publications 
contained  reasonable  and  compelling 
arguments  for  restructuring  the  format  of 
the  proposed  regulations.  Several 


commenters  stated  the  regulations  in  the 
proposed  format  published  October  21, 
1987,  were  confusing,  ambiguous  and  led 
to  misinterpretation  of  the  regulations. 
The  proposed  format  combined 
regulations  implementing  the  Acts  of 
May  11, 1938,  and  March  3, 1909,  and  the 
1982  Act  into  two  separate  parts — 211, 
contracts  for  prospecting  and  mining  on 
Indian  lands  (except  oil  and  gas  and 
geothermal]  and  225,  oil  and  gas  and 
geothermal  contracts.  The  most  common 
major  concern  was  whether  provisions 
of  the  1982  Act  would  serve  to  supplant 
lease  and  regulatory  conditions 
contained  in  lease  contracts  entered  into 
under  the  authority  of  the  1909  and  1938 
Acts.  The  format  created  confusion 
about  contract  approval  procedures 
used  for  leasing  tribal  versus  allotted 
lands.  In  addition,  the  format  created 
confusion  between  regulatory 
requirements  for  solid  mineral  versus 
fluid  mineral  contracts.  The  uncertainty 
expressed  by  Indian  interests  and 
industry  on  numerous  issues  convinced 
the  Department  that  the  regulations 
needed  to  be  entirely  reformatted  and 
revised. 

The  proposed  regulations  are  now 
organized  under  a  system  which  should 
be  more  familiar  to  both  Indian  mineral 
owners  and  industry.  The  proposed 
regulations  are  organized  in  three 
sections:  Part  211  provides  the 
procedures  for  obtaining  and  operating 
standard  mineral  leases,  for  both  solid 
and  fluid  minerals  on  tribal  lands  under 
the  Act  of  May  11, 1938,  as  amended; 
Part  212  provides  the  procedures  for 
obtaining  and  operating  standard 
mineral  leases,  for  both  solid  and  Huid 
minerals  on  allotted  lands  under  the  Act 
of  March  3, 1909,  as  amended;  and  Part 
225  provides  a  new  and  separate  section 
governing  agreements  for  development 
of  Indian  minerals  under  the  Indian 
Minerals  Development  Act  of  1982. 

Along  with  the  reformatting,  many 
changes  have  been  made  to  individual 
sections.  These  changes  generally  reflect 
the  Department's  efforts  to  be 
responsive  to  the  comments  received  in 
1987,  to  reflect  the  additional  experience 
that  has  been  gained  on  several  of  these 
issues  over  the  last  four  years,  and, 
when  appropriate,  to  make  these 
regulations  consistent  with  the 
regulations  governing  mineral  leasing 
and  development  on  federal  lands.  In 
reviewing  all  of  the  issues  raised  in  the 
1987  comments  and  in  redrafting  the 
regulations,  it  has  been  our  goal  to 
ensure  that  the  Department  is  able  to 
fulfill  its  trust  responsibility  by 
providing  adequate  provisions  to  ensure 
the  protection  of  the  trust  resources, 
while  at  the  same  time  benefiting  the 
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Indian  mineral  owners  by  attempting  to 
remove  unnecessary  regulatory  barriers 
and  complications  which  could  make 
their  minerals  less  attractive  to  industry 
and  thus  frustrate  development  In 
addition,  consistent  with  the  United 
Slates'  policy  on  self-determination,  the 
Department  has  attempted  to  provide 
the  Tribes  as  much  freedom  as  possible 
to  make  their  own  determination  on 
issues  affecting  the  development  of  their 
minerals. 

In  order  to  ensure  that  Indian  mineral 
owners  and  Indian  mineral  lessees  have 
a  full  opportunity  review  and  comment 
the  Department  determined  that  these 
regulations  should  be  published  as 
proposed  rather  than  final  and  that  the 
public  be  given  60  days  to  review  the 
regulations  and  provide  written 
comments.  In  addition,  the  Department 
intends  to  schedule  at  least  two  public 
meetings  in  September,  during  which  the 
Department  will  receive  comments  and 
suggestions.  Notice  of  the  time  and 
location  of  these  meetings  will  be 
published  within  the  next  few  weeks. 

Preambles  often  provide  a  detailed 
review  of  conunents  received  and 
changes  made  pursuant  to  comment 
However,  because  of  the  extensive 
reformatting  and  restructuring  from  the 
prior  fluid/solid  mineral  format  to  the 
current  Tribal  leasing/Allotted  leasing/ 
IMDA  Agreement  format,  a  detailed 
review  was  determined  to  be  more 
confusing  than  helpful.  Because  the 
regulations  are  being  reproposed  rather 
than  published  as  final,  with  adequate 
time  for  complete  review  by  the  public, 
the  Department  determined  to  provide  a 
short  preamble  listing  only  significant 
changes.  Therefore,  the  following 
comments  concern  some,  but  not  all  the 
changes  made  to  the  regulations  since 
the  October  21, 1987  publication. 

General  Analysis  I 

Because  of  the  amount  of  time  lapsed 
since  the  last  publication  of  the 
proposed  regulations  and  because  the 
reformatting  makes  a  side-by-side 
comparison  extremely  difficult  and 
confusing,  this  current  proposal  is  being 
compared  to  the  current  regulations 
found  in  25  CFR  parts  211  and  212. 
(Section  references  in  the  headings  are 
to  the  proposed  regulations.) 

Section  211.1.  Purpose  and  Scope 

This  is  a  new  section  which,  as  its 
title  states,  would  provide  some  general 
guidance  on  the  purpose  and  scope  of 
the  regulations.  Several  issues  which 
previously  were  included  as  separate 
sections  (i.e.  211.28  and  211.29)  are  now 
addressed  in  this  one  section. 


Section  211.3.  Definitions 

The  definitions  section  of  the 
regulations  would  be  expanded 
significantly  to  eliminate  ambiguities 
and  questions  concerning  the  meaning 
of  frequently  used  terms.  The  most 
important  new  definitions  are: 

{\)  In  the  best  interest  of  the  Indian 
mineral  owner.  This  term  would  clarify 
the  relevant  factors  which  may  be 
included  in  the  Secretary's  review  of 
leases,  permits,  communitization 
agreements,  etc.,  and  settles  the  issue  of 
whether  the  Secretary  is  limited  to 
technical  functions  or  considerations  in 
such  approvals.  This  definition  is 
consistent  with  the  United  States'  trust 
responsibility  as  defined  by  statute; 

(p)  Mining.  This  definition  would 
exclude  small  mining  operations  which 
extract  less  than  5.000  cubic  yards  of 
solid  minerals  per  year.  Although  this 
definition  does  not  remove  the 
requirement  that  an  approved  lease  be 
obtained  prior  to  removal  of  any 
minerals,  it  does  remove  the 
requirement  of  filing  mining  plans,  thus 
streamlining  operations  and  making 
Indian  solid  minerals  more  competitive. 

Sections  211.4,  5  and  6.  Authorities  of 
the  BLM.  OSMRE  and  MMS 

These  three  sections  would  be  new. 
Because  the  responsibilities  for  handling 
leases  on  tribal  and  allotted  lands  are 
shared  by  several  agencies  within  this 
Department,  these  sections  were  added 
to  provide  references  for  lessors  and 
lessees  and  to  provide  additional  clarity 
as  to  what  other  regulations  apply  to 
Indian  leases. 

Section  211.7.  Environmental  Studies 

This  new  section  would  provide 
guidance  concerning  the  applicable 
environmental  regulations  and 
standards.  It  also  would  provide 
additional  guidance  to  lessors  and 
lessees  as  to  what  actions  need  to  be 
taken  prior  to  mineral  development. 

Section  211.9  Existing  Permits  or  Leases 
for  Minerals  Issued  Pursuant  to  43  CFR 
and  A  ecu i red  for  Indian  Tribes 

This  new  section  would  clarify  the 
procedures  to  be  used  for  existing  leases 
on  lands  which  previously  had  been 
Federal  public  lands,  but  which  are  now 

Indian  lands. 

Section  211.20.  Leasing  Procedures 

This  section  would  amend  current 
(  211.3  and  more  clearly  describes  for 
both  tribes  and  lessees  how  the  leasing 
process  may  be  initiated. 


Section  211.23.  Corporate  Qualifications 
and  Requests  for  Information 

The  provisions  of  current  {  211.5  have 
been  found  to  be  needlessly  burdensome 
in  the  majority  of  cases.  The  new 
section  would  reduce  the  general 
information  requirements  while  at  the 
same  time  retaining  the  authority  to 
require  additional  information  should  it 
be  deemed  necessary. 

Section  211.24.  Bonds 

'  This  revision  to  (  211.6  would 
strengthen  the  bonding  requirements, 
provide  additional  guidance  concerning 
personal  bonds,  and  raise  the  amount  of 
the  bond  required. 

Section  211.27.  Duration  of  Leases 

This  section  would  revise  current 
{  211.10  (Term  of  Leases)  l)y  addressing 
the  issue  of  what  actions  are  required  to 
propel  a  lease  into  its  secondary  or 
extended  term.  This  amendment  should 
protect  the  lessor's  interests  while 
providing  lessees  with  additional 
guidance  and  certainty. 

Section  211.28.  Unitization  and 
Communitization  Agreement,  and  Well 
Spacing  for  Oil,  Gas,  and  Geothermal 
Resources 

This  section  would  significantly 
expand  upon  the  current  paragraph 
(5  211.21(b))  dealing  with  cooperative 
agreements.  Several  issues  which  have 
caused  confusion  and  uncertainty 
concerning  communitization  of  Indian 
leases  are  addressed.  Because 
cooperative  agreements  are,  by  their 
very  nature,  almost  always  in  the -best 
interests  of  the  mineral  owner,  the 
regulation  is  drafted  to  assume  that  no 
additional  consent  to  a  communitization 
agreement  is  required  unless  the  lease 
specifically  requires  such  consent. 
However,  the  Secretary  must  determine 
on  a  case-by-case  basis  whether 
approval  of  a  cooperative  agreement  is 
in  the  Indian  mineral  owners  best 
interest  Lessees  would  be  required  to 
submit  proposed  communitization 
agreements  to  the  Department  at  least 
90  days  prior  to  the  expiration  dale  of 
the  first  Indian  lease  to  expire  in  the 
area  to  be  subject  to  the  agreement 

Section  211.40.  Manner  of  Payments 

This  new  section  would  clarify  that  all 
payments,  except  bonus  payments  and 
rentals  received  prior  to  production,  are 
to  be  paid  to  the  MMS  under  its 
regulations.  ' 

Section  211.41.  Rentals  and  Production 
Royalty  on  Oil  and  Gas  Leases 

This  section  would  be  simplified  by 
referencing  MMS  regulations  on  value 
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issues.  The  section  also  raises  the 
minimum  royalty  from  12  M  to  16%. 
However,  if  a  lower  royalty  rate  would 
be  in  the  best  interests  of  the  Indian 
mineral  owner,  the  BIA  has  authority  to 
approve  leases  with  lower  royalty  rates. 

Section  211.43.  Royalty  Rates  for 
Minerals  Other  Than  Oil  and  Gas 

This  new  section  would  provide,  for 
the  first  time,  minimum  royalty  rates  for 
minerals  other  than  oil  and  gas.  This 
new  section  should  be  helpful  in 
providing  additional  guidance  to 
potential  lessees  while  providing 
reasonable  royalty  rates  for  lessors. 

Section  211.44.  Suspension  of 
Operations 

This  provision  would  clarify  the 
Department's  position  on  suspension  of 
operations.  The  Department  believes 
that  suspension  of  operations  and 
production  for  remedial  work  on  a  well 
or  mine  to  enhance  or  sustain  gas 
production,  to  prevent  damage  to  the 
mineral  resource,  or  to  prevent 
environmental  damage  is  not  only 
appropriate,  but  is  also  required  as  part 
of  the  lessee's  implied  covenants  in  the 
mineral  lease.  Failure  to  allow  such 
suspensions  without  risk  of  lease 
termination  would  encourage 
irresponsible  and  possibly  destructive 
behavior  by  lessees  which  are  not 
ultimately  in  the  best  interests  of  the 
Indian  owner.  However,  the  lessee  must 
use  reasonable  diligence  during  the 
period  of  suspension  and  must  comply 
with  the  BLM  procedures  in  43  CFR. 

Applications  for  suspensions  for 
economic  reasons  would  not  be 
approved.  However,  the  lessor  and 
lessee  may  agree  in  writing  to  such  a 
suspension  which,  if  approved  by  the 
Secretary,  would  amend  the  lease  and 
would  not  cause  the  termination  of  the 
lease. 

Section  211.47.  Diligence,  Drainage  and 
Prevention  of  Waste 

The  section  was  simply  redrafted  with 
minor  changes  to  the  provisions  of 
current  S  211.19  for  purposes  of  clarity. 

Section  211.51.  Surrender  of  Leases 

This  section  would  provide  more 
specific  guidance  for  lessees  and  would 
provide  additional  protection  for  lessors 
on  procedures  for  surrendering  a  lease 
than  is  provided  in  current  S  211.27(b). 

Section  21152.  Fees 

This  amendment  to  9  211.25  wouid 
increase  the  fees  for  filing  transactional 
documents  from  $10.00  to  $75.00. 


Section  211.53.  Assignments,  Overriding 
Royalties,  and  Operating  Agreements 

This  section  would  amend  and 
simplify  the  provisions  of  current 
S  211.26.  The  most  significant  change  is 
the  proviso  in  9  211.53(b)  which  requires 
that  no  interest  in  the  minerals  can  be 
assigned  in  an  overriding  royalty  or 
operating  agreement.  If  such  overriding 
royalty  or  operating  agreements  assign 
an  interest  in  the  mineral  resources 
then,  under  the  Indian  mineral  leasing 
statutes,  the  approval  of  the  Secretary  is 
required. 

Section  211.54.  Lease  or  Permit 
Cancellation.  Notice  of  Noncompliance 

The  cancellation  section  would  be 
expanded  to  clarify  the  actions  which 
may  be  taken  by  the  Assistant  Secretary 
in  the  event  the  lessee  breaches  or  fails 
to  fulfill  its  obligations  under  the  lease 
or  regulations.  The  amendments  also 
would  provide  additional  due  process 
for  lessees  and  describes  the  procedures 
to  be  used  for  cancellation  in  greater 
detail. 

Section.  211.55.  Civil  Penalties 

The  proposed  section  raises  the 
penalty  which  may  be  imposed  from 
$500  to  $1,000  and  clarifies  the 
procedures  for  issuing  a  penalty. 

Section  211.56.  Geological  and 
Geophysical  Permits 

The  proposed  revisions  to  this  section 
provide  greater  guidance  on  issues 
raised  by  permit  holders  and  provide 
that  the  data  collected  under  the  permit 
will  be  given  to  the  Secretary  and  to  the 
tribe.  Section  212.56  provides  a 
mechanism  whereby  a  permit  to  explore 
can  be  given  on  allotted  lands  with  less 
than  100  percent  owner  consent.  The 
Department  believed  this  provision  to  be 
appropriate  since  a  permit  under  this 
section  does  not  allow  development  of 
the  minerals,  but  only  the  opportunity  to 
learn  more  about  the  location  and  value 
of  mineral  resources. 

All  of  the  changes  under  part  212 
concerning  leasing  of  allotted  lands  are 
substantially  similar  to  the  revisions  to 
part  211.  Therefore,  no  additional 
analysis  of  part  212  is  provided. 

Part  225— Oil  and  Gas,  Geothermal,  and 
Solid  Mineral  Agreements 

Part  225  concerning  Indian  Mineral 
Development  Act  agreements  is  an 
entirely  new  part.  However,  this 
proposal  is  substantially  similar  to 
previously  published  versions  of  the 
proposed  regulations. 

Sectjon  225.1  Purpose  and  Scope 

The  scope  and  purpose  of  this  section 
would  be  to  implement  the  1962  Act 


which  provides  Indian  Tribes  greater 
flexibility  for  the  development  and  sale 
of  their  mineral  resources.  The  objective 
of  the  1982  Act  is  to  permit  Indian 
mineral  owners  to  enter  into  agreements 
which  allow  for  more  responsibility  in 
overseeing  and  greater  flexibility  in 
disposing  of  their  mineral  resources. 
Because  of  the  wide  range  of 
agreements  which  tribes  and  industry 
may  negotiate,  the  Department  has 
attempted  to  draft  regulations  which  (1) 
fully  implement  the  statutory  procedures 
prescribed  for  obtaining  an  agreement 
for  development  of  Indian  minerals,  (2) 
provide  sufficient  guidance  to  both 
tribes  and  lessees  as  to  what 
information  will  be  required  for  the 
Secretary's  review  of  agreements,  and 
what  type  of  criteria  will  be  applied  to 
the  review,  and  (3)  how  the  agreement 
will  be  monitored  by  the  Department  to 
ensure  that  the  tribes'  resources  are 
protected.  Many  of  the  provisions  in  the 
regulations  apply,  unless  the  parties  to 
the  agreement  specifically  agree 
otherwise.  The  amendments  would 
allow  the  parties  'o  negotiate  these 
issues  and  spell  out  how  they  intend  to 
address  these  issues  in  the  agreement. 
Very  few  of  the  specific  regulatory 
provisions  are  mandatory.  However, 
most  of  the  sections  address  issues 
which  need  to  be  addressed  in  an 
agreement  in  some  fashion.  Although  the 
Department  would  not  intend  to  dictate 
the  terms  of  an  agreement,  it  does 
believe  that  agreements  which  fail  to 
address  important  issues  and  which 
may  expose  the  tribes  to  an 
unreasonable  amount  of  risk  may  need 
to  be  amended  prior  to  approval. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  the  proposed  rule  to  the 
locations  identified  in  the  ADDRESSES 
section  of  this  document. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291. 
Federal  Regulation,  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
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markets;  and  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 

This  proposed  rulemaking  will  have 
equal  impact  on  anyone  desiring  to 
engage  in  prospecting  for  or  developing 
Indian-owned  minerals,  including  oil 
and  gas  and  geothermal  resources.  The 
changes  made  by  the  proposed 
rulemaking  reduce  the  regulatory  burden 
imposed  on  such  persons  in  several 
instances.  The  proposed  rulemaking 
does  increase  the  filing  fee  which  must 
accompany  each  permit,  lease,  sublease 
or  other  contract,  or  an  assignment  or 
surrender  thereof  from  $10  to  $75  to 
conform  with  present  filing  fees  on 
Federal  lands.  This  increase  is 
necessary  to  partially  compensate  the 
United  States  for  its  costs  of  processing 
those  documents,  but  is  not  an  ^mount 
that  should  discourage  or  prevent  any 
small  business  from  contracting  to 
engage  in  mineral  development  on 
Indian  lands.  Additionally,  statewide 
bond  coverage  would  be  increased  to 
$75,000  in  order  to  provide  uniformity 
throughout  the  Bureau.  The  $75,000 
statewide  bond  coverage  is  already 
required  by  the  Bureau  on  three  major 
oil  and  gas  producing  reservations.  The 
increase  should  not  discourage  or 
prevent  any  small  business  from 
contracting  to  engage  in  mineral 
development  on  Indian  lands. 

The  changes  made  by  the  proposed 
rulemaking  are  for  the  purpose  of 
streamlining  and  updating  existing 
leasing  procedures,  and  clarifying  the 
meaning  and  intent  of  those  procedures. 
These  changes  constitute  an 
administrative  action  and  do  not  impact 
on  the  physical  environment.  The 
approval  of  contracts  would  require 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  including  public  participation  in 
compliance  with  the  regulations  of  the 
Council  on  Environmental  Quality.  In 
analyzing  the  alternatives  to  the 
changes  in  the  initially  proposed 
rulemaking  which  were  made,  the 
Bureau  considered  the  changes  to  be  of 
such  minor  variation  and  degree  that  the 
impacts  were  deemed  equal  to  or  less 
than  the  changes  made  by  initially 
proposed  rulemaking.  The  Department 
of  the  Interior  has  determined  therefore, 
that  there  will  be  no  significant  impact 
to  the  human  environment. 

The  Office  of  Management  and  Budget 
(0MB)  has  informed  the  Department  of 
the  Interior  that  the  information 
collections  contained  in  25  CFR  parts 
211,  212,  and  part  225  need  not  be 
reviewed  by  them  under  the  Paperwork 


Reduction  Act.  Public  Law  95-511  (44 
U.S.C.  3501  et  seq. 

List  of  SubjecU  in  25  CFR  Parte  211, 212, 
225 

Geothermal  energy,  Indians-lands, 
Mineral  resources,  Mines,  Oil  and  gas 
exploration/  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  211,  212,  and  225  of  title 
25,  Chapter  I  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  revised 
as  set  forth  below. 

PART  211— LEASING  OF  TRIBAL 
LANDS  FOR  MINERAL  DEVELOPMENT 

Subpart  A— Qeneral 

Sec. 

211.1  Purpose  and  scope. 

211.2  Information  collection. 

211.3  Definitions. 

211.4  Authority  and  responsibility  of  the 
Bureau  of  Land  Management  (BLM). 

211.5  Authority  and  responsibility  of  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE). 

211.6  Authority  and  responsibility  of  the 
Minerals  Management  Service  (MMS). 

211.7  Environmental  studies. 

211.8  Government  employees  cannot 
acquire  leases. 

211.9  Existing  permits  or  leases  on  minerals 
issued  pursuant  to  43  CFR  and  acquired 
for  Indian  Tribes. 

Subpart  B— How  to  Acquirt  Loaset 

211.20  Leasing  procedures. 

211.21  (Reserved) 

211.22  Leases  for  subsurface  storage  of  oil 
or  gas. 

211.23  Corporate  qualifications  and  requests 
for  information. 

211.24  Bonds. 

211.25  Acreage  limitation. 

211.26  [Reserved] 

211.27  Duration  of  leases. 

211.28  Unitization  and  communitization 
agreements,  and  well  spacing 
requirements  for  oil,  gas,  and  geothermal 
resources. 

Subpart  C— Rants,  Royaltlaa,  Cancatlatlona 
aitd  Appaata. 

21 1 .40  Manner  of  payments. 

211.41  Rentals  and  production  royalty  on  oil 
and  gag  ieases, 

211.42  Annual  rentals  and  expenditures  for 
development  on  leases  other  than  oil  and 
gas.  and  geothermal  resources. 

211.43  Royalty  rates  for  minerals  other  than 
oil  and  gas. 

211.44  Suspension  of  operations. 

211.45  [Reserved] 

211.46  Inspection  of  premises,  books  and 
accotmts. 

211.47  Diligence,  drainage  and  prevention  of 
waste. 

211.48  Permission  to  start  operanons. 

211.49  Restrictions  on  operations. 

211.50  [Reserved] 

211.51  Surrender  of  leases. 

211.52  Fees. 


211.53  Assignments,  overriding  royalties, 
and  operating  agreements. 

211.54  Lease  or  permit  cancellation;  notice 
of  noncompliance. 

211.55  Civil  penalties. 

211.56  Geological  and  geophysical  permits. 

211.57  Forms. 

211.58  Appeals. 

Authority:  Sec  4,  Act  of  May  11. 1938.  (52 
Stat.  347):  Act  of  August  1, 1956  (70  Stat.  774); 
25  U.S.C.  3968-8. 

Subpart  A— General 

S211.1    Purpeaa  and  acopa. 

(a)  The  regulations  In  this  part  govern 
leases  for  the  development  of  Indian 
tribal  oil  and  gas,  geothermal,  and  solid 
mineral  resources.  These  regulations  are 
intended  to  ensure  that  Indian  mineral 
owners  desiring  to  have  their  resources 
developed  are  assured  that  they  will  be 
developed  in  a  manner  that  maximizes 
their  best  economic  interests  and 
minimizes  any  adverse  environmental  or 
cultural  impact  on  Indians  resulting  from 
such  development.  The  regulations  of 
the  Bureau  of  Land  Management,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  and  the  Minerals 
Management  Service  that  are  referenced 
in  99  211.4.  211.5.  and  211.6  are 
supplemental  to  these  regulations,  and 
apply  to  parties  holding  leases  or 
permits  for  development  of  Indian 
mineral  resources  unless  specifically 
stated  otherwise  in  this  part  or  in  such 
other  regulations. 

(b)  The  regulations  in  this  part  do  not 
apply  to  leasing  and  development 
governed  by  regulations  in  25  CFR  parts 
213  (Five  Civilized  Tribes  of  Oklahoma). 
226  (Osage),  and  227  (Wind  River 
Reservation). 

(c)  Nothing  in  these  regulations  is 
intended  to  prevent  Indian  tribes  from 
exercising  their  lawful  governmental 
authority  to  regulate  the  conduct  of 
persons,  businesses,  operations  or 
mining  within  their  territorial 
jurisdiction. 

(d)  The  regulations  in  this  part  are 
subject  to  amendment  at  any  time  by  the 
Secretary  of  the  Interior.  No  regulations 
which  become  effective  after  the  date  of 
approval  of  any  lease  shall  operate  to 
affect  the  duration  of  the  lease,  rate  of 
royalty,  rental,  or  acreage  unless  agreed 
to  by  all  parties  to  the  lease. 

S  21 U    Information  collection. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  the  Information  Collection 
Requirements  contained  in  this  part  211 
need  not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501;  et  seq). 
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As  used  in  this  part,  the  following 
terms  have  the  specified  meaning  except 
where  otherwise  indicated — 

Approving  Official  means  the  Bureau 
of  Indian*  A^ira  of^cial  with  delegated 
authority  to  approve  a  lease. 

Area  Director  means  the  Bureau  of 
Indian  Affairs  official  in  charge  of  an 
Area  Office. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Indian  Affairs, 
Department  of  the  Inferior,  or  his/her 
desi^ee. 

Authorized  Officer  means  any 
emplo3ree  of  the  Bureau  of  Land 
Management  authorized  by  law  or  by 
lawful  delegation  of  authority  to  perform 
the  duties  described  herein  and  in  43 
CFR  parts  316a  3200.  3460  and  3590. 

Bureau  means  the  Bureau  of  Indian 
Affairs  (BIA). 

Gas  means  any  fluid,  either 
combustible  or  noncombustible.  which 
is  produced  in  a  natural  state  from  the 
earth  and  which  maintains  a  gaseous  or 
rarefied  state  at  ordinary  temperatures 
and  pressure  conditions. 

Geological  and  geophysical  permit 
means  a  written  authorization  to 
conduct  on-site  surveys  to  locate 
potential  deposits  of  oil  and  gas, 
geothermal  or  solid  mineral  resources  on 
the  lands. 

Geothermal  resources  means: 

(1)  All  products  of  geothermal 
processes,  embracing  indigenous  steam. 
hot  water  and  hot  brines; 

(2)  Steam  and  other  gases,  hot  water, 
and  hot  brines,  resulting  from  water,  gas 
or  other  fhiids  artificially  introduced 
into  geothermal  formations; 

(3)  Heat  or  other  associated  energy 
found  in  geothermal  formations;  and 

(4)  Any  by-product  derived  therefrom. 
In  the  best  interest  of  the  Indian 

mineral  owner  refers  to  the  standards  to 
be  apphed  by  the  Bureau  in  considering 
whether  to  take  an  admmislrative  action 
affecting  the  interests  of  an  Indian 
mineral  owner.  In  considering  whether  it 
is  "in  the  best  interest  of  the  Indian 
mineral  owner"  to  take  a  certain  action 
(such  as  approval  of  a  lease,  permit 
unitization  or  commiinitization 
agreement),  the  Bureau  may  consider 
any  relevant  factor,  including,  but  not 
limited  to,  economic  considerations  such 
as  date  of  lease  expiration,  probable 
financial  effect  on  the  Indian  owner, 
leasability  of  land  concerned,  need  for 
change  in  the  terms  of  the  existfatg  lease, 
marketability  and  potential 
environmental,  social  and  cultural 
effects. 

Indian  lands  meaofl  any  lands  owned 
by  any  individual  Indian  or  Alaaka 
Native,  Indian  tribe,  band,  nation, 
pueblo  community,  rancheria.  cok»y.  or 


other  group  which  owns  lands  or 
interest  in  the  minerals,  the  tide  to 
which  is  held  in  trust  by  the  United 
States  or  is  subject  to  restriction  against 
alienation  imposed  by  the  United  States. 

Indian  mineral  owner  means  an 
Indian  tribe,  band,  nation,  pueblo 
community,  rancheria.  colony,  or  other 
group  which  owns  mineral  interests  in 
oil  and  gas,  geothermal  or  solid  mineral 
resources,  the  title  to  which  is  held  in 
trust  by  the  United  States,  or  is  subject 
to  a  restriction  against  alienation 
imposed  by  the  United  States. 

Lease  means  any  contract,  profit- 
sharing  arrangement  joint  venture,  or 
other  agreement  approved  by  the  United 
States  under  the  Act  of  May  11. 1938  (52 
Stat.  347)  or  the  Act  of  August  1, 1958  (70 
Stat.  774)  as  amended,  that  authorizes 
exploration  for,  extraction  of,  or  removal 
of  any  minerals. 

Lessee  means  a  person. 
proprietorship,  partnership,  corporation, 
or  other  business  entity  which  has  made 
application  for.  or  is  negotiating  with,  or 
entered  into  a  lease  with  an  Indian 
mineral  owner,  or  who  has  been 
assigned  an  obligation  to  make  royalty 
or  other  payments  required  by  the  lease. 

Lessor  means  an  Indian  mineral 
owner. 

Minerals  includes  both  metalliferous 
and  non-metalliferous  minerals,  all 
hydrocarbons  including  oil.  gas,  and 
coal,  geothermal  resources,  and  includes 
but  is  not  limited  to,  sand,  gravel, 
pumice,  cinders,  granite,  building  stone, 
limestone,  clay,  silt  or  any  energy  or 
other  non-energy  mineral. 

Minerals  Management  Service 
Official  means  any  employee  of  the 
Minerals  Management  Service  (MMS) 
authorized  by  law  or  by  lawful 
delegation  of  authority  to  perform  the 
duties  described  in  30  CFR  chapter  II. 
subchapter  A. 

Mining  means  the  science,  technique, 
and  business  of  mineral  development 
including,  but  not  limited  to.  opencast, 
underground  work,  and  in-situ  leaching, 
directed  to  severance  and  treatment  of 
minerals,  provided  when  sand,  gravel, 
pumice,  cinders,  granite,  building  stone, 
limestone,  clay  or  silt  is  the  subject 
mineral,  an  enterprise  is  considered 
"mining"  only  if  the  extraction  of  such 
mineral  exceeds  5,000  cubic  yards  in 
any  given  year. 

Oil  means  all  nongaseous 
hydrocarbon  substances  other  than 
those  substances  leasable  as  coal,  oil 
shale  or  gilsonite  (including  all  veintype 
sohd  hydrocarbons).  Oil  includes 
liquefiable  hydrocarbon  substances 
such  as  drip  gasoline  and  other  natural 
condensates  recovered  or  recoverable  in 
a  liquid  state  from  produced  gas  without 
resorting  to  a  manufacturing  prooeM. 


Secretary  means  the  Secretary  of  the 
Interior  or  an  authorized  representative. 

Solid  Minerals  means  all  minerals 
excluding  oil  and  gas  or  geothermal 
resources. 

Superintendent  means  the  Bureau 
Agency  Superintendent  or  a  designated 
representative  authorized  by  law  or 
lawful  delegation  of  authority  having 
jurisdiction  over  the  oil  and  gas, 
geothermal  or  solid  mineral  resources 
subject  to  leasing  under  this  part. 

Tar  sane/ means  any  consolidated  or 
unconsolidated  rock  (other  than  coal,  oil 
shale  or  gilsonite)  that  either:  (1) 
Contains  a  hydrocarbonaceous  material 
with  a  gas-free  viscosity,  at  original 
reservoir  temperature  greater  than 
10,000  centipoise,  or  (2)  contains  a 
hydrocarbonaceous  material  and 
produced  by  mining  or  quarrying. 

§  21 1.4    Authority  and  responsibility  of  tht 
Bureau  of  Land  Managament  (BLM). 

The  functions  of  the  Bureau  of  Land 
Management  are  found  in  43  CFR  part 
3160 — Onshore  Oil  and  Gas  Operations, 
43  CFR  part  3260— Geothermal 
Resources  Operations.  43  CFR  part 
3480— Coal  Exploration  and  Mining 
Operations,  and  43  CFR  part  3590— Solid 
Minerals  (other  than  coal)  Exploration 
and  Mining  Operations,  and  currently 
include,  but  are  not  limited  to,  resource 
evaluation,  approval  of  drilling  permits, 
mining  and  reclamation,  production 
plans,  mineral  appraisals,  inspection 
and  enforcement,  and  production 
verification.  These  authorities,  as 
amended,  apply  to  leases  affecting 
Indian  lands. 

§211.5    Authority  and  raaponaibUity  of  ttia 
Offica  of  Surfaca  Mining  Raciamation  and 
Enforcwnent  (OSMRE). 

The  OSMRE  is  the  regulatory 
authority  for  surface  coal  mining  and 
reclamation  operations  on  Indian  lands 
pursuant  to  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (30  U.S.C. 
1201  et  seq).  These  responsibilities  are 
found  in  30  CFR  part  750  and  25  CFR 
part  216.  Hiese  authorities,  as  amended, 
apply  to  leases  affecting  Indian  lands. 

§211.6    Authority  and  raafwnalbMty  of  ttia 
MNiviwv  wanayamani  oannca  ^mmrs). 

The  functions  of  the  MMS  for 
reporting,  accounting,  and  auditing  are 
found  in  30  CFR  chapter  II.  These 
authorities,  as  amended,  apply  to  leases 
affecting  Indian  lands. 


§211.7    En 

(a)  The  Secretary  shall  ensure  that  all 
environmental  studies  are  prepared  as 
required  by  the  National  Environinental 
Policy  Act  of  Ifleo  (NEPA)  and  the 
regulations  promulgated  by  the  Council 
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for  Environmental  Quality  (CEQ)  40  CFR 
parts  1500-1508. 

(b)  In  order  to  make  a  determination 
of  the  effect  of  a  contract  or  lease  on 
prehistoric,  historic,  architectural, 
archeological,  cultural,  and  scientific 
resources,  in  compliance  with  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470  et  seq.  Executive  Order  11593 
(May  1971),  and  regulations  promulgated 
thereunder,  36  CFR  parts  60,  63,  and  800, 
and  the  Archeological  and  Historic 
Preservation  Act,  16  U.S.C.  469a-l  et 
seq.,  and  the  American  Indian  Religious 
Freedom  Act  of  August  8, 1978  (Pub.  L. 
95-341),  the  Secretary  shall,  prior  to 
approval  of  a  lease,  ensure  that  surveys 
are  performed  to  determine  the  effect  of 
the  exploration  and  mining  activities  on 
properties  which  are  listed  in  the 
National  Register  of  Historic  Places,  16 
U.S.C.  470a,  or  are  eligible  for  listing  in 
the  National  Register.  If  the  surveys 
indicate  that  properties  listed  in  or 
eligible  for  listing  in  the  National 
Register  will  be  affected,  the  Secretary 
shall  seek  the  comments  of  the  Advisory 
Council  on  Historic  Preservation 
pursuant  to  36  CFR  part  800.  If  the 
mineral  development  will  have  an 
adverse  effect  on  such  properties,  the 
Secretary  shall  ensure  either  that  the 
properties  will  be  avoided,  the  effects 
mitigated,  or  the  appropriate 
excavations  or  other  research  is 
conducted  and  that  complete  data 
describing  the  historic  property  is 
preserved. 

§  2 11 .8    Government  employees  cannot 
acquire  lease*. 

Government  employees  are  prevented 
from  acquiring  leases  or  interests  in 
leases  by  the  provisions  of  25  CFR  part 
140  and  43  CFR  part  20  pertaining  to 
conflicts  of  interest  and  ownership  of  an 
interest  in  trust  land. 

§  21 1.9    Existing  permits  or  leases  for 
minerals  Issued  pursuant  to  43  CFR  and 
acquired  for  Indian  tribe*. 

(a)  Title  to  the  minerals  underlying 
certain  Federal  lands,  which  were 
previously  subject  to  general  leasing  and 
mining  laws,  is  now  held  in  trust  by  the 
United  States  for  Indian  tribes.  Existing 
mineral  prospecting  permits,  exploration 
and  mining  leases  on  these  lands  issued 
pursuant  to  43  CFR  (and  its  priedecessor 
regulations)  and  all  actions  on  the 
permits  and  leases  shall  be 
administered  by  the  Secretary  in 
accordance  with  the  regulations  set 
forth  in  30  CFR  and  43  CFR,  as 
applicable,  provided  that  all  payment  or 
reports  required  by  a  non-producing 
lease  or  permit,  issued  pursuant  to  43 
CFR,  shall  be  made  to  the 
Superintendent  having  administrative 


jurisdiction  over  the  land  involved, 
instead  of  the  officer  of  the  Bureau  of 
Land  Management  designated  in  43  CFR 
unless  specifically  stated  otherwise  in 
the  statutes  authorizing  the  United 
States  to  hold  the  land  in  trust  for  an 
Indian  tribe.  Producing  lease  payments 
and  reports  will  be  submitted  to  the 
Minerals  Management  Service  in 
accordance  with  30  CFR  chapter  II. 
(b)  If  any  administrative  action  is 
taken  by  the  Assistant  Secretary 
regarding  an  existing  lease  or  permit 
under  this  section,  any  appeal  of  such 
action  shall  be  taken  pursuant  to  25  CFR 
part  2. 

Subpart  B— How  To  Acquire  Leases 

§  21 1.20    l.aaslng  procadura*. 

(a)  Application  for  leases  shall  be 
made  to  the  Superintendent  having 
jurisdiction  over  the  lands. 

(b)  Indian  mineral  owners  may 
request  that  the  Secretary  prepare  and 
advertise  or  negotiate  mineral  leases  on 
their  behalf.  If  requested  by  a  potential 
lessee  interested  in  acquiring  rights  to 
Indian-owned  minerals,  the  Secretary 
shall  promptly  notify  the  Indian  mineral 
owner,  and  advise  the  owner  in  writing 
of  the  alternatives  available,  including 
the  right  to  decline  to  lease.  If  the  Indian 
mineral  owner  decides  to  have  the 
leases  advertised,  the  Secretary  may 
undertake  the  responsibility  to  advertise 
and  lease  in  accordance  with  the 
following  procedures: 

(1)  Leases  shall  be  advertised  to 
receive  optimum  competition  for  bonus 
consideration,  under  sealed  bid,  oral 
auction,  or  a  combination  of  both. 
Notice  of  such  advertisement  shall  be 
published  in  at  least  one  local 
newspaper  and  in  one  trade  publication 
at  least  30  days  in  advance  of  sale.  If 
applicable,  such  notice  must  identify  the 
reservation  within  which  the  tracts  to  be 
leased  are  found.  No  specific  description 
of  the  tracts  to  be  leased  need  be 
published.  Specific  description  of  such 
tracts  shall  be  available  at  the  office  of 
the  Superintendent  upon  request.  The 
complete  text  of  the  advertisement, 
including  a  specific  description,  shall  be 
mailed  to  each  person  listed  on  the 
appropriate  agency  mailing  list. 
Individuals  and  companies  interested  in 
receiving  advertisements  of  lease  sales 
should  send  their  mailing  information  to 
the  Bureau  for  future  reference. 

(2)  The  advertisement  shall  offer  the 
tracts  to  the  responsible  bidder  offering 
the  highest  bonus.  The  rental  and 
royalty  rates  shall  be  stated  in  the 
advertisement  and  shall  not  be  subject 
to  negotiation.  The  advertisement  shall 
provide  that  the  Secretary  reserves  the 
right  to  reject  any  or  all  bids,  and  that 


acceptance  of  the  lease  bid  by  the 
Indian  mineral  owner  is  required. 

(3)  Each  sealed  bid  must  be 
accompanied  by  a  cashier's  check, 
certified  check  or  postal  money  order,  or 
any  combination  thereof,  payable  to  the 
payee  designated  in  the  advertisement 
in  an  amount  not  less  than  25  percent  of 
the  bonus  bid,  which  shall  be  returned  if 
that  bid  is  not  accepted. 

(4)  A  successful  oral  auction  bidder 
will  be  allowed  five  (5)  working  days  to 
remit  the  required  25  percent  deposit  of 
the  bonus  bid. 

(5)  A  successful  bidder  shall,  within 
30  days  after  notification  of  the  bid 
award,  remit  to  the  Secretary  the 
balance  of  the  bonus,  the  first  year's 
rental,  a  $75  filing  fee,  and  its  prorated 
share  of  the  advertising  costs  as 
determined  by  the  Bureau,  and  shall  file 
with  the  Secretary  all  required  bonds. 
The  successful  bidder  shall  also  file  the 
lease  in  completed  form  at  that  time. 
However,  for  good  reasons,  the 
Secretary  may  grant  extensions  of  time 
in  30  day  increments  for  filing  of  the 
lease  and  all  required  bonds,  provided 
that  additional  extension  requests  are 
submitted  and  approved  prior  to  the 
expiration  of  the  original  30  days  or  the 
previously  granted  extension.  Failure  on 
the  part  of  the  bidder  to  comply  with  the 
foregoing  may  result  in  forfeiture  of  the 
required  payment  of  25  percent  of  any 
bonus  bid  for  the  use  and  benefit  of  the 
Indian  mineral  owner. 

(6)  If  no  satisfactory  bid  is  received,  or 
if  the  accepted  bidder  fails  to  complete 
all  requirements  necessary  for  the 
approval  of  the  lease,  or  if  the  Secretary 
determines  that  it  is  not  in  the  best 
interest  of  the  Indian  mineral  owner  to 
accept  the  highest  bid,  the  Secretary 
may  re-advertise  the  lease  for  sale,  or, 
subject  to  the  consent  of  the  Indian 
mineral  owner,  the  lease  may  be  let 
through  private  negotiations. 

(c)  The  Secretary  shall  advise  the 
Indian  mineral  owner  of  the  results  of 
the  bidding,  and  shall  not  approve  the 
lease  until  the  consent  of  the  Indian 
mineral  owner  has  been  obtained. 

(d)  The  Indian  mineral  owner  may 
also  submit  negotiated  leases  to  the 
Secretary  for  review  and  approval. 

§211.21    [Reserved] 

§  21 1.22    Leases  for  subsurface  storage  of 
oHorgas. 

(a)  The  Secretary,  with  the  consent  of 
the  Indian  mineral  owners,  may  approve 
storage  leases,  or  modifications, 
amendments,  or  extensions  of  existing 
leases,  on  trust  or  restricted  lands  to 
provide  for  the  subsurface  storage  of  oil 
or  gas,  irrespective  of  the  lands  from 
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which  prodnctkm  is  initially  obtained. 
The  storage  lease,  or  modincation. 
amendment,  or  extension  to  an  existing 
lease,  shall  provide  for  the  payment  of 
such  storage  fee  or  rental  on  such  oil  or 
gas  as  may  be  determined  adequate  in 
each  case,  or,  in  heu  thereof,  for  a 
royalty  other  than  that  prescribed  in  the 
oil  and  gas  lease  when  such  stored  oil 
and  gas  is  produced  in  conjunction  with 
oil  or  gas  not  previously  produced. 

(b)  The  Secretary,  with  consent  of  the 
Indian  mineral  owners,  may  approve  a 
provision  in  an  oil  and  gas  lease  under 
which  storage  of  oil  and  gas  is 
authorized  for  continuance  of  the  lease 
at  least  for  the  period  of  such  storage 
use  and  so  long  thereafter  as  oil  or  gas 
not  previously  produced  is  produced  in 
paying  quantities. 

(c)  Applications  for  subsurface 
storage  of  oil  or  gas  shall  be  filed  in 
triplicate  with  the  Authorized  Officer 
and  shall  disclose  the  ownership  of  the 
lands  involved,  the  parties  in  interest, 
the  storage  fee.  rental,  or  royalty  offered 
to  be  paid  for  such  storage,  and  all 
essential  information  showing  the 
necessity  for  such  project.  Enough 
copies  of  the  fmal  agreement  signed  by 
the  Indian  mineral  owners  and  other 
parties  in  interest  shall  be  submitted  for 
the  approval  of  the  Secretary  to  permit 
retention  of  five  copies  by  the 
Department  after  approval. 

S211.23    CoiporatsqiHliflcationsand 
rsqiMsts  for  infonnation. 

(a)  The  signing  in  a  representative 
capacity  and  deUvery  of  bids,  geological 
and  geophysical  permits,  mineral  leases, 
or  assignments,  bonds,  or  other 
instruments  required  by  these 
regulations  constitutes  certification  that 
the  individual  signing  (except  a  surety 
agent)  is  authorized  to  act  in  such 
capacity.  An  agent  for  a  surety  shall 
furnish  a  power  of  attorney. 

(b)  A  lessee  proposing  to  acquire  an 
interest  in  a  permit  or  an  interest  in 
Indian  owned  minerals  shall  have  on  file 
with  the  Superintendent  a  statement 
showing: 

(1)  The  State(s)  in  which  the 
corporation  is  incorporated,  and  that  the 
corporation  is  authorized  to  hold  such 
interests  in  the  State  where  the  land 
described  in  the  instrument  is  situated. 

(2)  A  notarized  statement  that  it  has 
power  to  conduct  all  business  and 
operations  as  described  in  the  lease 
instrument. 

(c)  The  Secretary  may,  either  before 
or  after  the  approval  of  a  permit, 
mineral  lease,  assignment,  or  bond,  call 
for  any  reasonable  additional 
information  necessary  to  carry  out  the 
regulations  in  this  part  or  other 
applicable  laws  and  reguiatioiu. 


9211.24    Bonds. 

(a)  The  lessee  or  assignee  shall 
furnish  with  each  lease  or  assignment  a 
surety  bond  or  a  personal  bond, 
conditioned  upon  compliance  with  all  of 
the  terms  and  conditions  of  the  entire 
leasehold(s)  covered  by  the  bond. 

(b)  Surety  bonds  shall  be  issued  by  a 
qualified  company  approved  by  the 
Department  of  the  Treasury  (see 
Department  of  the  Treasury  Circular  No. 
570). 

(c)  Personal  bonds  shall  be 
accompanied  by  an  irrevocable  letter  of 
credit  issued  by  a  federally  insured 
financial  institution  for  a  specific  term, 
identifying  the  Secretary  as  sole  payee 
with  full  authority  to  demand  immediate 
payment  in  the  case  of  default  in  the 
performance  of  the  terms  and  conditions 
of  a  lease.  Letters  of  credit  shall  be 
subject  to  the  following  conditions: 

(1)  The  letter  of  credit  shall  be  issued 
only  by  a  financial  institution  organized 
or  authorized  to  do  business  in  the 
United  States; 

(2)  The  letter  of  credit  shall  be 
irrevocable  during  its  term.  A  letter  of 
credit  used  as  security  for  any  lease 
upon  which  drilling  has  taken  place  and 
final  approval  of  abandonment  has  not 
been  given,  or  as  security  for  a 
statewide  or  nationwide  lease  bond, 
shall  be  forfeited  and  shall  be  collected 
by  the  Assistant  Secretary  if  not 
replaced  by  other  suitable  bond  or  letter 
of  credit  at  least  30  days  before  its 
expiration  date; 

(3)  The  letter  of  credit  shall  be 
payable  to  the  Bureau  of  Indian  Affairs 
upon  demand,  in  part  or  in  full,  upon 
receipt  from  the  Assistant  Secretary  of  a 
notice  of  attachment  stating  the  basis 
therefor,  e.g.,  default  in  compliance  with 
the  lease  terms  and  conditions  or  failure 
to  file  a  replacement  in  accordance  with 
paragraph  (c)(1)(ii)  of  this  section: 

(4)  Tbe  initial  expiration  date  of  the 
letter  of  credit  shall  be  at  least  1  year 
following  the  date  it  is  filed  in  the 
proper  BLA  office;  and 

(5)  The  letter  of  credit  shall  contain  a 
provision  for  automatic  renewal  for 
periods  of  not  less  than  1  year  in  the 
absence  of  notice  to  the  proper  BLA 
office  at  least  90  days  prior  to  the 
originally  stated  or  any  extended 
expiration  date. 

(d)  Lease  bonds  shall  be  in  an  amount 
satisfactory  to  the  Secretary  and,  at  a 
minimum,  shall  be  for  an  amount 
sufficient  to  ensure  compliance  with  all 
the  requirements  of  the  Authorized 
Officer,  including  complete  and  timely 
plugging  of  the  well(s],  reclamation  of 
the  lease  area(s),  and  restoration  of  any 
lands  or  surface  waters  adversely 
affected  by  lease  operations.  The  bonds 


also  shall  be  available,  in  the 
Secretary's  discretion,  to  satisfy  any 
unpaid  royalty  debt  of  the  lessee  or 
assignee  to  the  lessor. 

(e)  A  lessee  may  file  a  $75,000  bond 
for  all  oil  and  gas  or  geothermal 
resource  prospecting  permits  or  leases 
in  any  one  State,  which  may  also 
include  leases  on  that  part  of  an  Indian 
reservation  extending  into  any 
contiguous  State. 

(f)  A  lessee  may  furnish  a  $150,000 
bond  for  full  nationwide  coverage  to 
cover  all  oil  and  gas  or  geothermal 
resource  leases  or  prospecting  permits 
without  geographic  or  acreage  limitation 
to  which  the  lessee  or  permittee  is  or 
may  become  a  party.  Nationwide  bonds 
shall  be  filed  for  approval  with  the 
Assistant  Secretary. 

(g)  The  required  amount  of  bonds  may 
be  increased  in  any  particular  case  at 
the  discretion  of  the  Secretary. 

(h)  No  lease  bond  can  be  cancelled 
without  the  «vritten  approval  of  the 
Bureau. 

(i)  A  separate  bond  may  be  required 
for  an  administrative  appeal  of  an  order 
issued  by  the  MMS  pursuant  to  30  CFR 
chapter  II. 

§211.25    Acrssge  iiroitation. 

Leases  are  to  be  contained  within  one 
section  and  are  not  to  exceed  640  acres. 

§211.2<    [Rssarvsd] 

S  211.27    Duration  of  IMSS*. 

(a)  All  leases  shall  be  for  any  term  not 
to  exceed  a  primary  term  of  ten  (10) 
years  and  shall  continue  as  long 
thereafter  as  minerals  are  produced  in 
paying  quantities.  Absent  specific  lease 
terms  to  the  contrary,  all  provisions  in 
leases  governing  their  duration  shall  be 
measured  from  the  date  of  approval  by 
the  Secretary. 

(b)  An  oil  and  gas  or  geothermal 
resource  lease  which  stipulates  that  it 
shall  continue  in  fiill  force  and  effect 
beyond  the  expiration  of  the  primary 
term  if  drilling  operations  have 
commenced  during  the  primary  term 
("commencement  clause  ")  shall  be  valid 
and  shall  hold  the  lease  beyond  the 
primary  term  if  the  lessee  has 
commenced  actual  drilling  by  midnight 
of  the  last  day  of  the  primary  term  of  the 
lease  with  a  rig  designed  to  reach  the 
total  proposed  depth,  and  driUing  is 
continued  with  reasonable  diligence 
until  the  well  is  completed  to  production 
or  abandoned.  Drilling  which  meets  the 
requirements  of  this  section  and  occurs 
within  a  unit  or  communitization 
agreement  to  which  the  lease  is 
communitized  shall  be  considered  as  if 
it  occurs  on  the  leasehold  itself.  If  there 
is  a  conflict  between  the  commencement 
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clause  and  the  habendum  clause  of  a 
lease,  the  commencement  clause  will 
control. 

(c)  A  solid  minerals  lease  which 
stipulates  that  it  shall  continue  in  full 
force  and  effect  beyond  the  expiration 
of  the  primary  term  if  mining  operations 
have  commenced  shall  be  valid  and 
hold  the  lease  beyond  the  primary  term 
if  the  lessee  has  commenced  actual 
removal  of  mineral  materials  intended 
for  sale  and  upon  which  royalties  will 
be  paid. 

§  21 1.28    Unitization  and  communitization 
agrsement,  and  wall  spacing  for  oil,  gas, 
and  geottwrmal  rssourcss. 

(a)  For  the  purpose  of  promoting 
conservation  and  efficient  utilization  of 
natural  resources,  the  Secretary  may 
approve  a  cooperative  unit  drilling  or 
other  development  plan  on  any  leased 
area  upon  a  determination  that  approval 
is  advisable  and  in  the  best  interest  of 
the  Indian  owner.  For  the  purposes  of 
this  section,  a  cooperative  or  other  plan 
means  an  agreement  for  the 
development  or  operation  of  a 
specifically  designated  area  as  a  single 
unit  without  regard  to  separate 
ov^mership  of  the  land  included  in  the 
agreement  Such  cooperative 
agreements  include,  but  are  not  limited 
to,  unit  agreements,  communitization 
agreements  and  other  types  of 
agreements  which  allocate  costs  and 
benefits. 

(b)  The  consent  of  the  Indian  mineral 
owner  to  such  unit  or  communitization 
agreement  shall  not  be  required  unless 
such  consent  is  specifically  required  in 
the  lease. 

(c)  Requests  for  approval  of 
cooperative  agreements  which  comply 
with  the  requirements  of  all  applicable 
rules  and  regulations  shall  be  filed  with 
the  Superintendent  and/or  Area 
Director.  An  affidavit  firom  the  lessee 
stating  that  a  notice  was  mailed  to  each 
mineral  owner  of  record  for  whom  the 
Superintendent  and/or  Area  Director 
has  an  address  will  satisfy  this  notice 
requirement. 

(d)  All  Indian  mineral  owners  of  any 
right  title  or  interest  in  the  oil  and  gas 
or  geothermal  resources  to  be  included 
in  a  cooperative  agreement  must  be 
notified  by  the  lessee  at  the  time  the 
agreement  is  submitted  to  the 
Superintendent  and/or  Area  Director. 

(e)  A  request  for  approval  of  a 
proposed  cooperative  agreement  and 
documents  incident  to  such  agreement 
must  be  filed  with  the  Superintendent  at 
least  ninety  (90)  days  prior  to  the 
expiration  date  of  the  first  Indian  oil  and 
gas  or  geothermal  lease  to  expire  in  the 
area  proposed  to  be  covered  by  a 
cooperative  agreement 


(f)  Unless  otherwise  provided  in  the 
cooperative  agreement,  approval  of  the 
agreement  commits  each  lease  in  the 
drilling  tmit  covered  by  the  agreement 
on  the  date  approved  by  the  Secretary 
or  the  date  that  first  production  occurs 
within  the  unit  whichever  is  earlier,  as 
long  as  the  agreement  is  approved 
before  the  lease  expiration  date. 

(g)  Any  lease  committed  in  part  to  any 
such  cooperative  agreement  shall  be 
segregated  into  a  separate  lease  or 
leases  as  to  the  lands  committed  and 
lands  not  committed  to  the  agreement 
Segregation  shall  be  effective  on  the 
date  the  agreement  is  effective. 

(h)  Wells  shall  be  drilled  in 
conformity  with  a  well  spacing  program 
approved  by  the  Secretary. 

Subpart  C— Rents,  RoyaMea, 
Cancellations  and  Appeals 

§  21 1.40    Manner  of  payments. 

Unless  otherwise  specifically 
provided  for  in  a  lease,  all  payments 
shall  be  made  to  the  Secretary  or  such 
other  party  as  may  be  designated,  and 
shall  be  made  at  such  time  as  provided 
in  30  CFR  chapter  U.  All  bonus 
payments,  and.  prior  to  production, 
rental  payments,  shall  be  made  to  the 
Bureau.  Once  production  has  been  ' 
established  rental  and  royalty  payments 
shall  be  made  to  the  MMS. 

§  21 1.41    Rentals  and  production  royalty 
on  oil  and  gas  leases. 

(a)  A  lessee  shall  pay,  in  advance, 
beginning  with  the  effective  date  of  the 
lease,  an  annual  minimum  rental  of 
$1.25  per  acre  or  such  other  greater 
amount  as  prescribed  in  the  lease.  This 
rental  shall  not  be  credited  against 
production  royalty  nor  shall  the  rental 
be  prorated  or  refunded  because  of 
surrender  or  cancellation. 

(b)  The  Secretary  shall  not  approve 
leases  with  a  royalty  rate  less  than  16% 
percent  of  the  amount  or  value  of 
production  removed  or  sold  fit>m  the 
lease  unless  a  lower  royalty  rate  is 
determined  to  be  in  the  best  interest  of 
the  Indian  mineral  owner.  Such 
approval  may  only  be  granted  by  the 
Area  Director  if  the  Approving  Official 
is  the  Superintendent  and  by  the 
Assistant  Secretary  if  the  Approving 
Official  is  the  Area  Director. 

(c)  Value  of  lease  production  for 
royalty  purposes  shall  be  determined  in 
accordance  with  applicable  lease  terms 
and  regulations  in  30  CFR  chapter  IL 

(d)  If  provided  for  in  the  lease,  the 
lessor  may  use  gas  in  excess  of  the 
lessee's  requirements  for  the 
development  and  operation  of  schools  or 
other  buildings  belonging  to  the  Tribe. 
free  of  charge.  The  iwUUatioD  of  a 

I 


pressure  regulator  on  the  lessees' 
pipeline  shall  be  required.  The  well  and 
the  pipeline  shall  be  maintained  by  the 
lessee.  The  lessee  shall  not  be  required 
to  pay  royalty  on  gas  so  used  The  use  of 
such  gas  shall  be  at  the  lessor's  risk  at 
all  times. 

§211.42    Aimual  rentals  and  expendituree 
for  development  on  leaaas  other  ttian  ol 
and  gas  and  geottierntal  resourcaa. 

(a)  Unless  otherwise  authorized  by 
the  Secretary,  a  lease  for  minerals  other 
than  oil  and  gas  and  geothermal 
resources  shall  provide  for  a  yeariy 
development  expenditure  of  not  less 
than  $10  per  acre.  All  such  leases  shall 
provide  for  a  rental  payment  of  not  less 
than  $1.25  for  each  acre  or  fraction  of  an 
acre  payable  on  or  before  the  first  day 
of  each  lease  year. 

(b)  Within  20  days  after  the  lease 
year,  an  itemized  statement  of  the 
expenditure  for  development  under  a 
lease  for  minerals  other  than  oil  and  gas 
and  geothermal  resources  shall  be  filed 
in  duplicate  with  the  Superintendent 
The  lessee  must  certify  the  statement 
under  oath. 


§211.43    Royalty  rates  for 


otitar 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  minimum  rates  for 
leases  of  minerals  other  than  oil  and  gas 
shall  be  as  follows: 

(1)  For  substances  other  than  coal, 
asphaltum  and  allied  substances,  a 
royalty  rate  of  not  less  than  10  percent 
of  the  value  of  production  removed  or 
sold  from  the  lease  will  be  established 
at  the  nearest  shipping  point  for  all  ores, 
metals,  or  minerals. 

(2)  For  coal  to  be  strip  or  open  pit 
mined  a  royalty  rate  of  not  less  than 
12M  percent  of  the  value  of  production 
removed  or  sold  from  the  lease,  and  for 
coal  removed  from  an  underground 
mine,  a  royalty  rate  of  not  less  than  8 
percent  of  the  value  of  production 
removed  or  sold  from  the  lease. 

(3)  For  asphaltum  and  allied 
substances,  a  royalty  rate  of  not  less 
than  12^  percent  of  the  value  of 
production  removed  and  sold  from  the 
lease. 

(4)  For  geothermal  resources,  a  royalty 
rate  of  not  less  than  10  percent  of  the 
amount  or  value  of  steam,  or  any  other 
form  of  heat  or  energy  derived  from 
production  under  the  lease  and  sold  or 
utilized  by  the  lessee  or  reasonably 
susceptible  to  sale  or  utilization  by  the 
lessee.  In  addition,  a  rate  of  not  more 
than  5  percent  of  any  byproduct  derived 
from  production  under  the  lease  and 
sold  or  utilized  or  reasonably 
susceptible  of  sale  or  utilisation  by  the 
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lessee,  except  that  the  royalty  for  any 
byproduct  which  is  a  mineral  shall  be 
governed  by  the  appropriate  paragraph 
of  this  section. 

(b)  A  lower  royalty  rate  may  be 
allowed  if  it  is  determined  to  be  in  the 
best  interest  of  the  Indian  mineral 
owner.  Such  approval  may  only  be 
granted  by  the  Area  Director  if  the 
Approving  O^cial  is  the  Superintendent 
or  by  the  Assistant  Secretary — Indian 
Affairs,  if  the  Approving  O^cial  is  the 
Area  Director. 

9211.44    Suspension  Of -operations. 

(a)  The  Assistant  Secretary  may, 
under  such  terms  and  conditions  as  he/ 
she  may  prescribe,  authorize  suspension 
of  operations  and  production  in  the 
extended  lease  term  whenever  it  is 
determined  that  remedial  operations  are 
necessary  for  continued  production  or 
for  protection  of  the  resource  of  the 
environment,  provided  that  such 
remedial  operations  are  conducted  with 
reasonable  diligence  during  the  period 
of  non-production  according  to  the 
provisions  in  43  CFR  as  applicable.  Any 
such  suspension  shall  not  relieve  the 
lessee  from  liability  for  the  payment  of 
rental  and  minimum  royalty  or  other 
payments  due  under  the  terms  of  the 
lease. 

(b)  An  application  for  permission  to 
suspend  operations  or  production  for 
economic  or  marketing  reasons  on  a 
lease  capable  of  production  after  the 
expiration  of  the  primary  term  of  the 
lease  must  be  accompanied  by  the 
wmtten  consent  of  the  Indian  mineral 
owner  and  a  written  agreement 
executed  by  the  parties  setting  forth  the 
terms  pertaining  to  the  suspension  of 
operations  and  production.  Such 
application  shall  be  treated  as  an 
amendment  to  the  lease  and  shall  be 
reviewed  and  approved  by  the  Secretary 
as  such. 

S  211.45    [RssOTvsd] 

§  21 1.46    Inspection  of  premises,  t>oof(S 
and  accounts. 

Lessees  shall  allow  Indian  owners, 
their  representatives,  or  any  authorized 
representative  of  the  Secretary  to  enter 
all  parts  of  the  leased  premises  for  the 
purpose  of  inspection  and  audit.  Lessees 
shall  keep  a  full  and  correct  account  of 
all  operations  and  make  reports  thereof, 
as  required  by  the  lease  and  applicable 
regulations.  Books  and  records  shall  be 
made  available  during  regular  business 
hours. 

§  21 1.47    Diligence,  drainage  and 
prevention  of  waste. 

The  lessee  shall:  (a)  Exercise  diligence 
in  mining,  drilling  and  operating  wells 
on  the  leased  lands  v/hile  minerals 


production  can  be  secured  in  paying 
quantities; 

(b)  Protect  the  lease  ^m  drainage  (if 
oil  and  gas  or  geothermal  resources  are 
being  drained  from  the  lease  premises 
by  a  well  or  wells  located  on  lands  not 
included  in  the  lease,  the  Secretary 
reserves  the  right  to  impose  reasonable 
and  equitable  terms  and  conditions  to 
protect  theinterest  of  the  Indian  mineral 
owner  of  the  lands,  such  as  payment  of 
compensatory  royalty  for  the  drainage); 

(c)  Carry  on  operations  in  a  good  and 
workmanlike  manner  in  accordance 
with  approved  methods  and  practices; 

(d)  Have  due  regard  for  the  prevention 
of  waste  of  oil  or  gas  or  other  minerals, 
the  entrance  of  water  through  wells 
drilled  by  the  lessee  to  other  strata,  to 
the  destruction  or  injury  of  the  oil  or  gas, 
other  mineral  deposits,  or  fresh  water 
aquifers,  the  preservation  and 
conservation  of  the  property  for  future 
productive  operations,  and  the  health 
and  safety  of  workmen  and  employees: 

(e)  Plug  securely  all  wells  before 
abandoning  them  to  effectively  shut  off 
all  water  from  the  oil  or  gas-bearing 
strata; 

(f)  Not  construct  any  well  pad  location 
within  200  feet  of  any  house  or  bam 
without  the  surface  owner's  written 
consent; 

(g)  Carry  out.  at  the  lessee's  expense, 
all  reasonable  orders  and  requirements 
of  the  Authorized  Officer  relative  to 
prevention  of  waste; 

(h)  Bury  all  pipelines  crossing  tillable 
lands  below  plow  depth  unless  other 
arrangements  are  made  with  the  surface 
owner  or  tenant;  and 

(i)  Pay  the  surface  owner  or  tenant  all 
damages,  including  damages  to  crops, 
buildings,  and  other  improvements  of 
the  surface  owner  occasioned  by  the 
lessee's  operations  as  determined  by  the 
Superintendent. 

§  21 1.4a    Permission  to  start  operations. 

(a)  No  exploration,  drilling,  or  mineral 
operations  are  permitted  on  any  leased 
area  before  the  effective  date  of  the 
mineral  lease.  The  effective  date  of  the 
lease  for  this  purpose  shall  be  the  date 
the  lease  is  officially  approved  by  the 
Secretary  pursuant  to  die  regulations  in 
this  part. 

(b)  Written  permission  must  be 
secured  from  the  Secretary  before  any 
operations  are  started  on  the  leased 
premises,  in  accordance  with  applicable 
rules  and  regulations  in  30  CFR  chapter 
II,  43  CFR  parts  3160.  3260,  3480.  3590, 
and  Orders  or  Notice  to  Lessees  (NTL) 
issued  thereunder.  After  such 
permission  is  secured,  operations  must 
be  in  accordance  with  all  applicable 
operating  rules  and  regulations 
promulgated  by  the  Secretary.  Copies  of 


applicable  regulations  may  be  obtained 
from  either  the  Authorized  Officer  or  the 
Superintendent. 

S  211.49    Restrictions  on  operations. 

Leases  issued  under  the  provisions  of 
the  regulations  in  this  part  shall  be 
subject  to  such  restrictions  as  to  time  or 
times  for  the  well  operations  and 
production  from  any  leased  premises  as 
the  Secretary  judges  may  be  necessary 
or  proper  for  the  protection  of  the 
natural  resources  of  the  leased  land  and 
in  the  interest  of  the  lessor. 

S  211.50    [Reserved] 

§211.51    Surrender  of  leases. 

A  lessee  may,  with  the  approval  of  the 
Secretary,  surrender  a  lease  or  any  part 
of  it,  on  the  following  conditions: 

(a)  All  royalties  and  rentals  due  on 
the  date  the  request  for  termination  is 
received  must  be  paid; 

(b)  The  Superintendent,  after 
consultation  with  the  Authorized 
Officer,  must  be  satisfied  that  proper 
provisions  have  been  made  for  the 
conservation  and  protection  of  the 
property,  and  that  all  operations  on  the 
portion  of  the  lease  surrendered  have 
been  properly  reclaimed,  abandoned,  or 
conditioned,  as  required; 

(c)  If  a  lease  has  been  recorded,  the 
lessee  must  submit  a  release  along  with 
the  recording  information  of  the  original 
lease  so  that,  after  acceptance  of  the 
release,  it  may  be  recorded; 

(d)  If  a  lessee  requests  to  surrender  an 
entire  lease  or  an  entire  undivided 
portion  of  a  lease,  it  must  surrender  the 
original  leases,  provided  that  where  the 
request  is  made  by  an  assignee  to  whom 
no  copy  of  the  lease  was  delivered,  the 
assignee  must  surrender  only  its  copy  of 
the  assignment; 

(e)  If  the  lease  (or  a  portion  thereof 
being  surrendered]  is  owned  in 
undivided  interests,  all  lessees  owning 
undivided  interests  in  the  lease  must 
join  in  the  request  for  surrender; 

(f)  No  part  of  any  advance  rental  shall 
be  refunded  to  the  lessee,  nor  shall  any 
subsequent  surrender  or  termination  of 
a  lease  relieve  the  lessee  of  the 
obligation  to  pay  advance  rental  if  it 
became  due  prior  to  the  surrender  or 
termination; 

(g)  If  oil  and  gas  is  being  drained  from 
the  leased  premises  by  a  well  or  wells 
located  on  lands  not  included  in  the 
lease,  the  Secretary  reserves  the  right, 
prior  to  acceptance  of  the  surrender,  to 
impose  reasonable  and  equitable  terms 
and  conditions  to  protect  the  interests  of 
the  Indian  oil  and  gas  owners  of  the 
lands  surrendered,  such  as  payment  of 
compensatory  royalty  for  any  drainage: 
and 


(h)  Upon  expiration  of  the  term  of  a 

solid  mineral  lease  or  when  a  solid 
mineral  lease  is  surrendered,  the  lessee 
shall  deliver  to  the  Government  the 
leased  premises  with  the  mine  workings 
in  good  order  and  condition,  and 
bondsmen  will  be  held  for  such  delivery 
in  good  order  and  condition,  unless 
relieved  by  the  Secretary  for  cause. 
Unless  otherwise  provided  in  the  lease, 
the  machinery  necessary  to  operate  the 
mine  is  the  property  of  the  lessee. 
However,  it  may  not  be  removed  from 
the  property  until  the  condition  of  the 
property  has  been  ascertained  by 
inspection  by  the  Secretary  or 
Authorized  Officer  to  be  in  satisfactory 
condition  and  written  permission  to 
remove  the  machinery  has  been  granted. 

§211.52    Fees. 

Unless  otherwise  authorized  by  the 
Secretary,  each  permit,  lease,  sublease, 
or  other  contract,  or  assignment  or 
surrender  thereof,  shall  be  accompanied 
by  a  filing  fee  of  $75. 

§211.53    Assignments,  overriding 
royalties,  and  operating  agreements. 

(a)  Assignments.  An  assignment  of 
any  mineral  interest  shall  not  be  valid 
without  the  approval  of  the  Secretary. 
The  Indian  mineral  owner  must  also 
consent  if  approval  of  the  Indian 
mineral  owner  is  required  in  the  lease. 
The  assignee  must  be  qualified  to  hold 
such  a  lease  under  existing  regulations 
and  shall  furnish  a  satisfactory  bond 
pursuant  to  §  211.24  conditioned  on  the 
faithful  performance  of  the  covenants 
and  conditions  thereof.  Hie  lessee  must 
assign  either  the  entire  interest  in  a 
leased  area  or  an  undivided  interest  in 
the  whole  lease  or  leased  area. 
Assignments  of  stratigraphic  horizons 
and  subdivisions  of  the  lease  will  not  be 
approved.  When  an  assignment  creates 
an  overriding  royalty,  the  approval  of 
the  assignment  is  not  an  approval  of  the 
overriding  royalty.  A  fully  executed 
copy  of  the  assignment  will  be  filed  with 
the  Secretary  immediately  after  the 
execution  by  all  parties.  The  Secretary 
may  permit  the  release  of  any  bonds 
executed  by  the  assignor  upon  execution 
of  satisfactory  bonds  by  the  assignee. 
Upon  execution  of  satisfactory  bonds 
the  assignee  accepts  all  the  assignor's 
responsibilities  and  prior  obligations 
and  liabilities  of  the  assignor  (including 
but  not  limited  to  any  underpaid 
royalties  and  rentals)  imder  the  lease 
along  with  all  the  conditions  on  the 
lease. 

(b)  Overriding  royalties  and  operating 
agreements.  Unless  an  interest  in 
minerals  is  being  assigned,  approval  of 
the  Secretary  shall  not  be  required  for 
agreements  creating  overriding  royalties 


or  payments  out  of  production,  or 
agreements  designating  operators.  Such 
agreements  shall  not  mochfy  any  of  the 
obligations  of  the  lessee  with  the  Indian 
mineral  owner  under  the  lease  and  the 
regulations  in  this  part  including 
requirements  for  Secretarial  approval 
before  surrender.  All  such  obligations 
are  to  remain  in  full  force  and  effect,  the 
same  as  if  free  of  any  such  overriding 
royalties  or  payments.  Such  agreements 
shall  be  filed  with  the  Secretary. 

§211.54    Lease  or  permit  cancellation; 
notice  of  nonoompManoe. 

(a)  If  the  Assistant  Secretary 
determines  that  a  permittee  or  lessee 
has  failed  to  comply  with  the  Indian 
mineral  leasing  laws,  the  regulations  in 
this  part,  other  applicable  laws  Or 
regulations,  the  terms  of  the  permit  or 
lease,  the  requirements  of  an  approved 
exploration,  drilling  or  mining  plan. 
Secretarial  orders,  or  the  orders  of  the 
Authorized  Officer  or  the  MMS.  he/she 
may: 

(1)  If  the  permittee  or  lessee  has  failed 
to  comply  with  a  requirement  over 
which  the  Assistant  Secretary  has 
administrative  authority  and 
responsibility,  issue  a  notice  of 
noncompliance  specifying  in  what 
respect  the  permittee  or  lessee  has 
failed  to  comply  with  the  requirements 
referenced  in  this  paragraph,  and 
specifying  what  actions,  if  any,  must  be 
taken  to  correct  the  noncompliance;  or 

(2)  For  any  failure  to  comply,  serve  a 
notice  of  proposed  cancellation  of  the 
lease  or  permit.  The  notice  of  proposed 
cancellation  shall  set  forth  the  reasons 
why  lease  cancellation  is  proposed. 

(b)  The  notice  of  proposed 
cancellation  or  noncompliance  shall  be 
served  upon  the  permittee  or  lessee  by 
delivery  in  person  or  by  certified  mail  to 
the  permittee  or  lessee  at  its  last  known 
address.  Service  by  certified  mail  shall 
be  deemed  to  occur  when  received  or  5 
days  after  the  date  it  is  mailed, 
whichever  is  earlier  (both  referred  to  as 
the  date  of  service). 

(c)  The  lessee  or  permittee  shall  have 
20  days  (or  such  longer  time  as  specified 
in  the  notice)  from  the  date  that  the 
notice  of  proposed  cancellation  or 
noncompliance  is  served  to  respond,  in 
writing,  to  the  BIA  official  actually 
issuing  the  notice. 

(d)  If  a  permittee  or  lessee  fails  to  take 
any  action  that  may  be  prescribed  in  the 
notice  of  proposed  cancellation,  fails  to 
file  a  timely  written  response  to  the 
notice,  or  files  a  written  response  which 
does  not.  in  the  discretion  of  the 
Assistant  Secretary,  adequately  justify 
its  actions,  then  the  Assistant  Secretary 
may  cancel  the  lease  or  pennit 
specifying  the  basis  for  the  cancellatioa 


(e)  If  a  permittee  or  lessee  fails  to  take 
corrective  action  or  to  file  a  timely 
written  response  adequately  justifying 
its  actions  pursuant  to  a  notice  of 
noncompliance,  the  Assistant  Secretaiy 
may  issue  an  order  of  cessation.  If  the 
permittee  or  lessee  fails  to  comply  with 
the  order  of  cessation,  or  fails  to  timely 
file  an  appeal  of  the  order  of  cessation 
pursuant  to  paragraph  (f)  of  this  section, 
the  Assistant  Secretary  may  issue  an 
order  of  lease  cancellation. 

(f)  If  orders  of  cessation  or  lease 
cancellation  issued  pursuant  to  this 
Section  are  issued  by  a  subordinate  of 
the  AFsistant  Secretary,  they  may  be 
appealed  under  25  CFR  part  2.  If  the 
order  is  issued  by  the  Assistant 
Secretary,  and  not  one  of  his 
subordinates,  it  is  the  final  order  of  the 
Department 

(g)  This  section  does  not  limit  any 
other  remedies  of  the  Indian  mineral 
owner  as  set  forth  in  the  lease  or  permit. 

(h)  Nothing  in  this  section  is  intended 
to  limit  the  authority  of  the  Authorized 
Officer  or  the  MMS  ofTicial  to  take  any 
enforcement  action  authorized  pursuant 
to  statute  or  regulation. 

(i)  The  Authorized  Officer,  the  MMS 
Official,  and  the  Superintendent  should 
consult  with  one  another  before  taking 
any  enforcement  actions. 

§211.55   avfl  penalties. 

(a)  Violations  of  the  terms  and 
conditions  of  any  lease,  or  the 
regulations  in  this  part,  or  failure  to 
comply  with  a  notice  of  noncompliance 
or  a  cessation  order  issued  by  the 
Assistant  Secretary,  or  in  the  case  of 
solid  minerals  issued  by  the  Authorized 
Officer,  may  subject  a  lessee  or  operator 
to  a  penalty  of  not  more  than  $1,000  per 
day  for  each  day  that  such  violation  or 
noncompliance  continues  beyond  the 
time  limits  prescribed  for  corrective 
action. 

(b)  A  notice  of  a  proposed  penalty 
shall  be  served  on  the  lessee  or  operator 
either  personally  or  by  certified  mail  to 
the  permittee  or  lessee  at  its  last  known 
address.  The  date  of  service  for  a  notice 
sent  by  certified  mail  shall  be  the  date 
of  receipt  or  five  days  after  the  date  of 
mailing  to  the  permittee's  last  known 
address,  whichever  is  earlier. 

(c)  The  notice  shall  specify  the  nature 
of  the  violation  and  the  proposed 
penalty,  and  shall  specifically  advise  the 
lessee  or  operator  of  his/her  right  to 
either  request  a  hearing  within  30  days 
from  receipt  of  the  notice  or  pay  the 
proposed  penalty.  Hearings  shall  be 
held  before  the  Superintendent,  whose 
findings  shall  be  conclusive,  unless  an 
appeal  is  taken  pursuant  to  25  CFR  part 
2. 
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(d)  If  the  person  served  with  a  notice 
of  noncompliance  requests  a  hearing, 
penalties  shall  accrue  each  day  until  the 
person  corrects  the  violations  set  forth 
in  the  notice.  The  Assistant  Secretary 
may  suspend  the  requirement  to  correct 
the  violations  pending  completion  of  the 
hearings  provided  by  this  section  if: 

(1)  The  Assistant  Secretary 
determines  that  suspension  will  not  be 
detrimental  to  the  lessor  and  issues  a 
written  suspension:  and 

(2)  The  person  served  with  the 
noncompliance  notice  submits,  and  the 
Assistant  Secretary  accepts,  a  bond 
adequate  to  indemnify  the  lessor  for  loss 
or  damage.  The  amount  of  the  bond 
must  be  sufficient  to  cover  any  disputed 
amounts  plus  accrued  penalties  and 
interest. 

(e)  Payment  in  full  of  penalties  more 
than  10  days  after  final  notice  that  a 
penalty  has  been  imposed  shall  subject 
the  lessee  or  operator  to  late  payment 
charges.  Late  payment  charges  shall  be 
calculated  on  the  basis  of  a  percentage 
assessment  rate  of  the  amount  unpaid 
per  month  for  each  month  or  fraction 
thereof  until  payment  is  received  by  the 
BIA.  In  the  absence  of  a  specific  lease 
provision  prescribing  a  different  rate, 
the  interest  rate  on  late  payments  and 
underpayments  shall  be  a  rate 
applicable  under  section  6621(a)(2)  of 
the  Internal  Revenue  Code  of  1954. 
Interest  shall  be  charged  only  on  the 
amount  of  payment  not  received  and 
only  for  the  number  of  days  the  payment 
is  late. 

(f)  Lessees  or  operators  also  may  be 
subject  to  penalties  under  other 
applicable  rules  and  regulations,  or 
under  the  terms  of  an  approved  lease. 
None  of  the  provisions  of  this  section 
shall  be  interpreted  as: 

(1)  Replacing  or  superseding  the 
independent  authority  of  the  Authorized 
Officer,  the  Director,  or  the  MMS  oHicial 
to  impose  penalties  for  violations  of 
applicable  regulations  pursuant  to  43 
CFR  part  3160,  and  groups  3400  and 
3500,  or  30  CFR  chapter  II; 

(2)  Replacing  or  superseding  any 
penalty  provision  in  the  terms  and 
conditions  of  a  lease  approved  by  the 
Secretary  pursuant  to  this  part;  or 

(3)  Authorizing  the  imposition  of  an 
additional  penalty  for  violations  of  lease 
terms  for  which  a  penalty  has  already 
been  assessed  by  the  Authorized  Officer 
or  MMS  ofTicial.  or  which  has  been 
abated  to  the  satisfaction  of  the 
Authorized  Officer  or  MMS  official 
within  the  prescribed  abatement  period. 

S  211.56    G«ok>gical  and  geophysical 
pciiiiltk. 

Permits  to  conduct  geological  and 
geophysical  operations  on  Indian  lands 


which  do  not  conflict  with  any  mineral 
leases  entered  into  pursuant  to  this  part 
may  be  approved  by  the  Secretary  with 
the  consent  of  the  Indian  owner  under 
the  following  conditions: 

(a)  The  permit  must  describe  the  area 
to  be  explored,  the  duration,  and  the 
consideration  to  be  paid  the  Indian 
owner 

(b)  The  permit  will  not  grant  the 
permittee  any  option  or  preference 
rights  to  a  lease  or  other  development 
contract  or  authorize  the  production  of, 
or  removal  of  oil  and  gas,  geothermal 
resources,  or  other  minerals,  except 
samples  for  assay  and  experimental 
purposes,  unless  specifically  so  stated  in 
the  permit; 

(c)  A  copy  of  all  data  collected 
pursuant  to  operations  conducted  under 
the  permit  shall  be  forwarded  to  the 
Secretary  and  made  available  to  the 
Indian  mineral  owner,  unless  otherwise 
provided  in  the  permit.  Data  collected 
under  a  permit  may  be  held  by  the 
Secretary  as  privileged  and  proprietary 
information  for  the  time  prescribed  in 
the  permit.  Where  no  time  period  is 
prescribed  in  the  permit,  the  Secretary 
may  release  the  data  upon  request. 

§211.57    Form*. 

Leases,  bonds,  permits,  assignments, 
and  other  instruments  relating  to 
mineral  leasing  shall  be  on  forms 
prescribed  by  the  Secretary  which  may 
be  obtained  from  the  Superintendent. 
The  provisions  of  a  standard  lease  or 
permit  may  be  changed,  deleted,  or 
added  to  by  written  agreement  of  all 
parties  with  the  approval  of  the 
Secretary. 

§211.58    Appeals. 

Appeals  from  decisions  of  Bureau  of 
Indian  Affairs  o^icers  under  this  part 
may  be  made  pursuant  to  25  CFR  part  2. 

PART  212— LEASING  OF  ALLOTTED 
LANDS  FOR  MINERAL  DEVELOPMENT 

Subpart  A — General 

96C<  * 

212.1  Purpose  and  scope. 

212.2  Information  collection. 

212.3  Definitions. 

212.4  Authority  and  responsibility  of  the 
Bureau  of  Land  Management  (BLM). 

212.5  Authority  and  responsibility  of  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE). 

212.d  Authority  and  responsibility  of  the 
Minerals  Management  Service  (MMS). 

212.7  Environmental  studies. 

212.8  Government  employees  cannot 
acquire  leases. 

Subpart  B — How  to  Acquire  Leases 

212.20  Leasing  procedures. 

212.21  Execution  of  leases. 


212.22  Leases  for  subsurface  storage  of  oil 
or  gas. 

212.23  Corporate  qualifications  and  requests 
for  information. 

212.24  Bonds. 

212.25  Acreage  limitation. 
212.28    (Reserved) 

212.27  Duration  of  leases. 

212.28  Unitization  and  communitization 
agreements,  and  well  spacing  for  oil.  gas. 
and  geothermal  resources. 

212.29  (Reserved) 

212.30  Removal  of  restrictions. 

212.31  (Reserved) 

212.32  [Reserved] 

212.33  Terms  applying  after  relinquishment. 

212.34  Individual  tribal  assignments 
excluded. 

Subpart  C— Rents,  Royalties,  Cancellations, 
snd  Appesis 

212.40  Manner  of  payments. 

212.41  Rentals  and  production  royalty  on  oil 
and  gas  leases. 

212.42  Annual  rentals  and  expenditures  for 
development  on  leases  other  than  oil  and 
gas. 

212.43  Royalty  rates  for  minerals  other  than 
oil  and  gas. 

212.44  Suspension  of  operations.  i 
21^45  (Reserved).  ' 
212.48    Inspection,  books  and  accounts. 

212.47  Diligence,  drainage  and  prevention  of 
waste. 

212.48  Permission  to  start  operations. 

212.49  Restrictions  on  operations. 

212.50  (Reserved). 

212.51  Surrender  of  leases. 

212.52  Fees. 

212.53  Assignments,  overriding  royalties, 
and  operating  agreements. 

212.54  Lease  or  permit  cancellation;  notice 
of  noncompliance. 

212.55  Civil  penalties. 

212.56  Geological  and  geophysical  permits. 

212.57  Forms. 

212.58  Appeals. 

Authority:  Act  of  March  3. 1909  (35  Stat. 
783.25  U.S.C.  396  (as  amended)):  Act  of  May 
11. 1938  (Sec.  2,  52  Stat.  347;  25  U.S.C.  396  b-g; 
Act  of  August  1, 1956  (70  Stat.  774)). 

Subpart  A— General 

§  212.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part  govern 
leases  for  the  development  of  individual 
Indian  oil  and  gas,  geothermal  and  solid 
mineral  resources.  These  regulations  are 
intended  to  ensure  that  the  resources  of 
Indian  mineral  owners  will  be 
developed  in  a  manner  that  maximizes 
the  owners'  best  economic  interests  and 
minimizes  any  adverse  environmental  or 
cultural  impact  on  Indians.  The 
regulations  of  the  Bureau  of  Land 
Management,  the  OfHce  of  Surface 
Mining  Reclamation  and  Enforcement, 
and  the  Minerals  Management  Service 
that  are  referenced  in  §§  211.4,  211.5, 
and  211.6  are  supplemental  to  these 
regulations,  and  apply  to  parties  holding 
leases  or  permits  for  development  of 


Indian  mineral  resources  unless 
specifically  stated  otherwise  in  this  part 
or  in  such  other  regulations. 

(b)  The  regulations  in  this  part  do  not 
apply  to  leasing  and  development 
governed  by  regulations  in  25  CFR  parts 
213  (Five  Civilized  Tribes  of  Oklahoma). 
226  (Osage),  and  227  (Wind  River 
Reservation). 

(c)  Nothing  in  these  regulations  is 
intended  to  prevent  Indian  tribes  from 
exercising  their  lawful  governmental 
authority  to  regulate  the  conduct  of 
persons,  businesses,  operations  or 
mining  within  their  territorial 
jurisdiction. 

(d)  The  regulations  in  this  part  are 
subject  to  amendment  at  any  time  by  the 
Secretary  of  the  Interior.  No  regulations 
which  become  effective  after  the  date  of 
approval  of  any  lease  shall  operate  to 
affect  the  duration  of  the  lease,  rate  of 
royalty,  rental,  or  acreage  unless  agreed 
to  by  all  parties  to  the  lease. 

§  2 1 2.2    Information  collection. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  the  Information  Collection 
Requirements  contained  in  this  part  212 
need  not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501;  et  seq]. 

§212.3    Definitions. 

As  used  in  this  part,  the  following 
terms  have  the  specified  meaning  except 
where  otherwise  indicated — 

Approving  Official  means  the  Bureau 
of  Indian  Affairs  official  with  delegated 
authority  to  approve  a  lease. 

Area  Director  means  the  Bureau  of 
Indian  Affairs  official  in  charge  of  an 
Area  Office. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Indian  Affairs, 
Department  of  the  Interior,  or  his/her 
designee. 

Authorized  Officer  means  any 
employee  of  the  Bureau  of  Land 
Management  authorized  by  law  or  by 
lawful  delegation  of  authority  to  perform 
the  duties  described  herein  and  in  43 
CFR  parts  3160.  3260,  3480,  and  3590. 

Bureau  means  the  Bureau  of  Indian 
Affairs. 

Gas  means  any  fluid,  either 
combustible  or  noncombustible,  which 
is  produced  in  a  natural  state  from  the 
earth  and  which  maintains  a  gaseous  or 
rarefied  state  at  ordinary  temperatures 
and  pressure  conditions. 

Geological  and  geophysical  permit 
means  a  written  authorization  to 
conduct  on-site  surveys  to  locate 
potential  deposits  of  oil  and  gas, 
geothermal  or  solid  mineral  resources  on 
the  lands. 


Geothermal  resources  means:  (1)  All 
products  of  geothermal  processes, 
embracing  indigenous  stream,  hot  water 
and  hot  brines; 

(2)  Steam  and  other  gases,  hot  water, 
and  hot  brines,  resulting  from  water,  gas 
or  other  fluids  artificially  introduced 
into  geothermal  formations; 

(3)  Heat  or  other  associated  energy 
found  in  geothermal  formations;  and 

(4)  Any  by-product  derived  therefrom. 
In  the  best  interest  of  the  Indian 

mineral  owner  refers  to  the  standards  to 
be  applied  by  the  Bureau  in  considering 
whether  to  take  an  administrative  action 
affecting  the  interests  of  an  Indian 
mineral  owner.  In  considering  whether  it 
is  "in  the  best  interest  of  the  Indian 
mineral  owner"  to  take  a  certain  action 
(such  as  approval  of  a  lease,  permit, 
unitization  or  communitization 
agreement),  the  Bureau  may  consider 
any  relevant  factor,  including,  but  pot 
limited  to,  economic  considerations  such 
as  date  of  lease  expiration,  probable 
financial  affect  on  the  Indian  owner, 
leasability  of  land  concerned,  need  for 
change  in  the  terms  of  the  existing  lease, 
marketability  and  potential 
environmental,  social,  and  cultural 
effects. 

Indian  lands  means  any  lands  owned 
by  any  individual  Indian  or  Alaska 
Native,  Indian  tribe,  band,  nation, 
pueblo,  community,  rancheria,  colony,  or 
other  group  which  owns  lands  or 
interest  in  the  minerals,  the  title  to 
which  is  held  in  trust  by  the  United 
States  or  is  subject  to  restriction  against 
alienation  imposed  by  the  United  States. 

Indian  mineral  owner  means  any 
individual  Indian  who  owns  mineral 
resources,  the  title  to  which  is  held  in 
trust  by  the  United  States,  or  is  subject 
to  the  restriction  against  alienation 
imposed  by  the  United  States. 

Indian  surface  owner  means  any 
individual  Indian  or  Indian  tribe  whose 
surface  estate  held  in  trust  by  the  United 
States,  or  is  subject  to  restriction  against 
alienation  imposed  by  the  United  States. 

Lease  means  any  contract  profit- 
sharing  arrangement,  joint  venture,  or 
other  agreement  approved  by  the  United 
States  under  the  Act  of  May  11, 1938  (52 
Stat.  347)  or  the  Act  of  August  1, 1956  (70 
Stat.  774)  as  amended,  that  authorizes 
exploration  for,  extraction  of,  or  removal 
of  any  minerals. 

Lessee  means  a  person, 
proprietorship,  partnership,  corporation, 
or  other  business  entity  which  has  made 
application  for,  or  is  negotiating  with,  or 
entered  into  a  lease  with  an  Indian 
mineral  owner,  or  who  has  been 
assigned  an  obligation  to  make  royalty 
or  other  payments  required  by  the  lease. 

Lessor  means  an  Indian  mineral 
owner. 


Minerals  includes  both  metalliferous 
and  non-metalliferous  minerals,  all 
hydrocarbons  including  oil,  gas.  and 
coal,  geothermal  resources,  and  includes 
but  is  not  limited  to,  sand,  gravel, 
pumice,  cinders,  granite,  building  stone, 
limestone,  clay.  silt,  or  any  energy  or 
other  non-energy  mineral. 

Minerals  Management  Service 
Official  means  any  employee  of  the 
Minerals  Management  Service  (MMS) 
authorized  by  law  or  by  lawful 
delegation  of  authority  to  perform  the 
duties  described  in  30  CFR  chapter  IL 
subchapter  A. 

Mining  means  the  science,  technique, 
and  business  of  mineral  development 
including,  but  not  limited  to.  opencast, 
underground  work,  and  in-situ  leaching, 
directed  to  severance  and  treatment  of 
minerals,  provided  when  sand,  gravel, 
pumice,  cinders,  granite,  building  stone, 
limestone,  clay  or  silt  is  the  subject 
mineral,  an  enterprise  is  considered 
"mining"  only  if  the  extraction  of  such 
mineral  exceeds  5.000  cubic  yards  in 
any  given  year. 

Oil  means  all  nongaseous 
hydrocarbon  substances  other  than 
those  substances  leasable  as  coal,  oil 
shale  or  gilsonite  (including  all  veintype 
solid  hydrocarbons).  Oil  includes 
liquefiable  hydrocarbon  substances 
such  as  drip  gasoline  and  other  natural 
condensates  recovered  or  recoverable  in 
a  Uquid  state  from  produced  gas  without 
resorting  to  a  manufacturing  process. 

Secretary  means  the  Secretary  of  the 
Interior  or  an  authorized  representative. 

Solid  Minerals  means  all  minerals 
excluding  oil  and  gas  or  geothermal 
resources. 

Superintendent  means  the  Bureau 
Agency  Superintendent  or  a  designated 
representative  authorized  by  law  or 
lawful  delegation  of  authority  having 
jurisdiction  over  the  oil  and  gas. 
geothermal  or  solid  mineral  resources 
subject  to  leasing  imder  this  part. 

Tar  sand  means  any  consolidated  or 
unconsolidated  rock  (other  than  coal,  oil 
shale  or  gilsonite)  that  either  (1) 
Contains  a  hydrocarbonaceous  material 
with  a  gas-free  viscosity,  at  original 
reservoir  temperature  greater  than 
10,000  centipoise,  or  (2)  contains  a 
hydrocarbonaceous  material  and 
produced  by  mining  or  quarrying. 

§212.4    Authority  and  responsibility  of  the 
Bureau  of  Land  Manegement  (BLM). 

The  functions  of  the  Bureau  of  Land 
Management  are  found  in  43  CFR  Part 
3160— Onshore  Oil  and  Gas  Operations, 
43  CFR  Part  3260— Geothermal 
Resources  Operations.  43  CFR  Part 
3480— Coal  Exploration  and  Mining 
Operations,  and  43  CFR  Part  3590— Solid 


58746  Federal  Register  /  Vol.  56,  No.  225  /  Thursday,  November  21,  1991  /  Proposed  Rules 


Minerals  (other  than  coal)  Exploration 
and  Mining  Operations,  and  currently 
include,  but  are  not  limited  to.  resource 
evaluation,  approval  of  drilling  permits, 
mining  and  reclamation,  production 
plans,  mineral  appraisals,  inspection 
and  enforcement,  and  production 
verification.  These  authorities,  as 
amended,  apply  to  leases  or  permits 
affecting  Indian  lands  and  mineral 
resources. 

§212^    Auttwrity  and  responsibiMty  of  ih« 
Office  of  Surface  Mining  Reclamation  and 
Enforcement  (OSMRE). 

The  OSMRE  is  the  regulatory 
authority  for  surface  coal  mining  and 
reclamation  operations  on  Indian  lands 
pursuant  to  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (30  U.S.C. 
1201  eL  seq).  These  responsibilities  are 
found  in  30  CFR  part  750,  and  25  CFR 
part  216.  The  authorities,  as  amended, 
apply  to  leases  or  permits  affecting 
Indian  lands. 

§212.6    AuttKMity  and  responsttMity  Of  the 
IMinerals  Management  Service  (MMS). 

The  functions  of  the  MMS  for 
reporting,  accounting,  and  auditing  are 
found  in  30  CFR  chapter  D.  These 
authorities,  as  amended,  apply  to  leases 
affecting  Indian  lands. 

§  212.7    Environmental  studiea. 

The  provisions  of  %  211.7  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§  2 1 2.8    Government  employees  cannot 
acquire  leases. 

Government  employees  are  prevented 
from  acquiring  leases  or  interests  in 
leases  by  the  provisions  of  25  CFR  part 
140  and  43  CFR  part  20  pertaining  to 
conflicts  of  interest  and  ownership  of  an 
interest  in  trust  land. 

Subpart  B — How  to  Acquire  Leases 

§  212^    Leasing  procedures. 

(a)  Application  for  leases  shall  be 
made  to  the  appropriate  Superintendent 

(b)  Indian  mineral  owners  may 
request  the  Secretary  to  prepare, 
advertise  and  negotiate  mineral  leases 
on  their  behalf.  If  requested  by  the 
Indian  mineral  owners,  the  Secretary 
may  use  the  following  procedure  for 
leasing: 

(1)  Leases  shall  be  advertised  to 
receive  optimum  competition  for  bonus 
consideration,  under  sealed  bid,  oral 
auction,  or  a  combination  of  both. 
Notice  of  such  advertisement  shall  be 
published  in  at  least  one  local 
newspaper  and  in  one  trade  publication 
at  least  30  days  in  advance  of  sale.  If 
applicable,  the  notice  must  identify  the 
reservation  within  which  the  tracts  to  be 


leased  are  found.  No  specific  description 
of  the  tracts  to  be  leased  need  be 
published.  Specific  description  of  such 
tracts  shall  be  available  at  the  office  of 
the  Superintendent  upon  request.  The 
complete  text  of  the  advertisement, 
including  a  specific  description,  shall  be 
mailed  to  each  person  listed  on  the 
appropriate  agency  mailing  list. 
Individuals  and  companies  interested  in 
receiving  advertisements  on  lease  sales 
should  send  their  mailing  information  to 
the  Bureau  for  future  reference. 

(2)  The  advertisement  shall  offer  the 
tracts  to  a  responsible  bidder  offering 
the  highest  bonus.  Bids  shall  be 
accepted  only  for  bonus  considerations. 
The  rental  and  royalty  rates  shall  be 
stated  in  the  advertisement  and  will  not 
be  subject  to  negotiation.  The 
advertisement  shall  provide  that  the 
Secretary  reserves  the  right  to  reject  any 
or  all  bids,  and  that  acceptance  of  the 
lease  bid  by  or  on  behalf  of  the  Indian 
mineral  owner  is  required. 

(3)  Each  sealed  bid  must  be 
accompanied  by  a  cashier's  check, 
certified  check  or  postal  money  order,  or 
any  combination  thereof,  payable  to  the 
payee  designated  in  the  advertisement, 
in  an  amount  not  less  than  25  percent  of 
the  bonus  bid,  which  shall  be  returned  if 
that  bid  is  not  accepted. 

(4)  A  successful  oral  auction  bidder 
will  be  allowed  five  working  days  to 
remit  the  required  25  percent  deposit  of 
the  bonus  bid. 

(5)  A  successful  bidder  shall,  within 
30  days  after  notification  of  the  bid 
award,  remit  to  the  Secretary  the 
balance  of  the  bonus,  the  first  year's 
rental,  a  $75  filing  fee,  its  prorated  share 
of  the  advertising  costs  as  determined 
by  the  Bureau,  and  file  with  the 
Secretary  all  required  bonds.  The 
successful  bidder  shall  also  file  the  lease 
in  completed  form,  signed  by  the  Indian 
mineral  owner(s),  at  that  time.  However, 
for  good  reasons,  the  Secretary  may 
grant  extensions  of  time  in  30  day 
increments  for  filing  of  the  lease  and  all 
required  bonds,  provided  that  additional 
extension  requests  are  submitted  and 
approved  prior  to  the  expiration  of  the 
original  30  days  or  the  previously 
granted  extension.  Failure  on  the  part  of 
the  bidder  to  comply  with  the  foregoing 
may  result  in  forfeiture  of  the  required 
payment  of  25  percent  of  any  bonus  bid 
for  the  use  and  benefit  of  the  Indian 
mineral  owner. 

(6)  If  no  satisfactory  bid  is  received,  or 
if  the  accepted  bidder  fails  to  complete 
all  requirements  necessary  for  approval 
of  the  lease,  or  if  the  Secretary 
determines  that  it  is  not  in  the  best 
interest  of  the  Indian  mineral  owner  to 
accept  the  highest  bid,  the  Secretary 
may  re-advertise  the  lease  for  sale,  or 


subject  to  the  consent  of  the  Indian 
mineral  owner,  the  lease  may  be  let 
through  private  negotiations. 


9  212.21    Exscuttonofi 

(a)  The  Secretary  may  execute  a 
mineral  lease  on  behalf  of  an  Indian 
mineral  owmer  only  when  the  owner  is 
deceased  and  the  heirs  to  or  devisee  of 
the  estate  either  have  not  been 
determined,  or  if  determined,  some  or  all 
of  them  cannot  be  located.  Leases 
involving  such  interests  may  be 
executed  by  the  Secretary,  provided  that 
the  mineral  interest  shall  have  been 
offered  for  sale  under  the  provisions  of 

§  212.20(b)(lH6). 

(b)  The  Secretary  shall  execute  leases 
on  behalf  of  minors  and  persons  who 
are  incompetent  by  reason  of  mental 
incapacity. 

(c)  If  an  owner  is  a  life  tenant,  the 
procedures  set  forth  in  25  CFR  part  179 
(Life  Estates  and  Future  Interests),  shall 
apply. 

§  212.22    Leases  for  subsurface  storage  of 
oil  and  gaf>^ 

The  provisions  of  {  211.22  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part 

§212.23    Corporate  qualifications  and 
requests  for  information. 

The  provisions  of  {  211.23  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part 

§212.24    Bonds. 

The  provisions  of  S  211.24  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.25    Acreage  Mmitotion. 

The  provisions  of  §  211.25  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.26    [Reserved] 

§212.27    Duration  of  leases. 

The  provisions  of  §  211.27  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.28    UnWzation  snd  communltization 
sgreementSi  and  weN  specing  for  oH|  gas, 
and  geottiermal  resources. 

The  provisions  of  S  211.28  of  this 
subchapter,  as  amended,  are  appUcable 
to  leases  under  this  part.  i 

§212.29    [Reserved]  [ 

§212.30    Removal  of  restrictions. 

(a)  Notwithstanding  the  provisions  of 
any  mineral  lease  to  the  contrary,  the 
removal  of  all  restrictions  against 
alienation  shall  operate  to  divest  the 
Secretary  of  all  supervisory  authority 
and  responsibility  with  respect  to  the 
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lease.  Thereafter,  all  payments  required 
to  be  made  under  the  lease  shall  be 
made  directly  to  the  owner(s). 

(b)  In  the  event  restrictions  are 
removed  from  a  part  of  the  land 
included  in  any  lease  approved  by  the 
Secretary,  the  entire  lease  shall  continue 
to  be  subject  to  the  supervision  of  the 
Secretary  until  the  holder  of  the  lease 
and  the  unrestricted  Indian  owner 
furnish  to  the  Secretary  satisfactory 
evidence  that  adequate  arrangements 
have  been  made  to  account  for  the 
mineral  resources  of  the  restricted  land 
separately  from  those  of  the 
unrestricted.  Thereafter,  the  unrestricted 
portion  shall  be  relieved  from  the 
supervision  of  the  Secretary,  the  lease 
and  all  applicable  laws  and  regulations. 

§212.31    [Reserved] 

§212.32    [Reserved] 

§  21 2.33    Terms  spplying  sfter 
relinquishment 

All  leases  for  individual  Indian  lands 
approved  by  the  Secretary  under  this 
part  shall  contain  provisions  for  the 
relinquishment  of  supervision  and 
provide  for  operation  of  the  lease  after 
relinquishment.  These  leases  shall 
contain  provisions  that  address  the 
following  issues: 

(a)  Provisions  of  relinquishment.  If  the 
Secretary  relinquishes  supervision  at 
any  time  during  the  life  of  a  lease  of  all 
or  part  of  the  acreage  subject  to  the 
lease,  he/she  shall  give  the  Indian 
mineral  owner  and  the  lessee  30  days 
written  notice  prior  to  the  termination  of 
supervision.  After  notice  of 
relinquishment  has  been  given  to  the 
lessee,  the  lease  shall  be  subject  to  the 
following  conditions: 

(1)  All  rentals  and  royalties  thereafter 
accruing  shall  be  paid  directly  to  the 
lessor  or  the  lessor's  successors  in  title, 
or  to  a  trustee  appointed  under  the 
provisions  of  paragraph  (b)  of  this 
section. 

(2)  If  at  the  time  supervision  is 
relinquished  by  the  Secretary  the  lessee 
shall  have  made  all  payments  then  due 
and  shall  have  fully  performed  all 
obligations  on  its  part  to  be  performed 
up  to  the  time  of  such  relinquishment 
the  bond  given  to  secure  the 
performance  of  the  lease  shall  be  of  no 
further  force  or  effect. 

(3)  If  relinquishment  affects  only  part 
of  a  lease,  the  lessee  may  continue  to 
conduct  operations  on  the  land  covered 
by  the  lease  as  an  entirety.  In  this  case, 
the  lessee  shall: 

(i)  Pay  in  the  manner  prescribed  by 
the  lease  and  regulations  a  percentage 
of  the  rentals  and  royalties  due  equal 
supervision  of  the  Secretary;  and 


(ii)  Pay  the  remainder  of  the  rentals 
and  royalties  due  under  the  lease  to  the 
lessor,  the  lessor's  successors  in  title,  or 
the  trustee,  as  appropriate,  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 

(b)  Division  of  fee.  (1)  If  the  Secretary 
relinquishes  supervision  of  a  lease 
whose  fee  is  divided  into  separate 
parcels  held  by  different  owners,  or  for- 
which  ownership  of  the  rental  or  royalty 
interest  is  divided,  the  lessee  may 
continue  to  conduct  operations  on  the 
leased  land  as  an  entirety  in  accordance 
with  the  original  terms  and  conditions  of 
the  lease. 

(2)  After  the  vesting  of  his/her  title, 
each  owner  shall  receive  a  proportion  of 
all  rental  and  royalties  accrued.  This 
proportion  shall  be  one  of  the  following, 
as  appropriate: 

(i)  A  percentage  of  all  rental  and 
royalties  equal  to  the  percentage  the 
acreage  of  the  fee  bears  to  the  entire 
acreage  of  the  lease;  or 

(ii)  A  percentage  of  the  rental  or 
royalty  interest  equal  to  the  percentage 
the  rental  or  royalty  interest  of  the  fee 
bears  to  the  entire  rental  or  royalty 
interest. 

(3)  If  there  are  four  or  more  parties 
entitled  to  rentals  and  royalties,  the 
lessee  may  withhold  payment  of  rental 
and  royalty  fees  until  all  of  the  parties 
agree  upon  and  designate  in  a  written     , 
recordable  instrument  a  trustee  to 
receive  all  payments  due  on  their  behalf. 

(i)  In  the  paragraph  (b)(4)  of  this 
section,  "parties  entitled"  refers  to 
parties  entitled  either  by  virtue  of 
undivided  interest  or  by  virtue  of 
ownership  of  separate  parcels  of  land 
covered  by  the  lease. 

(ii)  the  lessee  may  not  withhold  in 
accordance  with  paragraph  (b)(4)  of  this 
section  the  portion  of  a  rental  or  royalty 
due  an  Indian  lessor  while  under 
restriction. 

(iii)  Payments  to  the  designated 
trustee  shall  constitute  lawful  payments. 
The  sole  risk  of  improper  distribution  of 
funds  by  the  trustee  shall  rest  upon  the 
parties  who  named  the  trustee  and  their 
designated  successors  in  title. 

§212.34    Individual  trtttal  assignment 
excluded. 

The  reference  in  this  part  to 
"allottees"  and  "allotments"  does  not 
include  assignments  of  tribal  lands 
made  pursuant  to  tribal  constitutions  or 
ordinances  for  the  use  of  individual 
Indians  and  assignees  of  such  lands. 


Subpart  C— Rants.  Royaltias, 
Cancellatlona,  and  Appeala 

§  212.40    Manner  of  payments. 

The  provisions  of  §  211.40  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

S  212.41    Rentals  and  production  royalty 
en  oN  and  gas  leases. 

(a)  An  oil  and  gas  lessee  shall  pay,  in 
advance,  beginning  with  the  effective 
date  of  the  lease,  an  annual  minimum 
rental  of  $1.25  per  acre  or  such  other 
greater  amount  as  provided  for  in  the 
lease.  This  rental  shall  not  be  credited 
against  production  royalty  nor  shall  the 
rental  be  prorated  or  refunded  because 
of  surrender  or  cancellation. 

(b)  Leases  with  a  royalty  rate  less 
than  16%  percent  of  the  amount  or  value 
of  production  removed  or  sold  from  the 
lease  shall  be  approved  only  if  a  lower 
royalty  rate  is  determined  to  be  in  the 
best  interest  of  the  Indian  mineral 
owner.  Such  approval  may  only  be 
granted  by  the  Area  Director  if  the 
Approving  Official  is  the  Superintendent 
and  the  Assistant  Secretary  if  the 
Approving  Official  is  the  Area  Director. 

(c)  Value  of  lease  production  for 
royalty  purposes  shall  be  determined  in 
accordance  with  applicable  lease  terms 
and  regulations  in  30  CFR  chapter  U. 

§  212.42    Annual  rentals  and  expenditures 
for  development  on  leases  other  than  oM 
end  gas. 

The  provisions  of  §  211.43  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§  2 1 2.43    Royalty  rates  for  minerals  other 
than  oil  snd  gas. 

The  provisions  of  S  211.43  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.44    Suspension  of  operations. 

The  provisions  of  S  211.44  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.45    (Reserved] 

§212.46    Inspection  of  premises,  books, 
artd  sccounts. 

The  provisions  of  fi  211.46  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§  212.47    Diligence,  drainage  and 
prevention  of  waste. 

The  provisions  of  S  211.47  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 
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9  212.4*    Pirmiaalon  to  start  opwUons. 

The  provisions  of  S  211.48  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part 

S  212.49    Rsstiictions  on  opsrations. 
The  provisions  of  S  211.49  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.50    [Reserved] 

§212.51    Surrender  of  leases. 

The  provisions  of  5  211.51  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§21Z52    Fses. 

The  provisions  of  9  211.52  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§  212.53    Asstgnments,  overrtdbig 
royaMes,and  operating  agreemefrts. 

The  provisions  of  9  211.53  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§  212.54    Lease  or  permit  cancellation; 
notice  of  noncompliance. 

The  provisions  of  5  211.54  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.55    CivU  penalties 

The  provisions  of  §  21L55  of  this 
subchapter,  as  amended,  are  applicable 
to  this  part 

§  212.56    Geological  and  geophysical 
pel  iiiits. 

(a)  Permits  to  conduct  geological  and 
geophysical  operations  on  Indian  lands 
which  do  not  conflict  with  any  mineral 
lease  entered  into  pursuant  to  this  part 
may  be  approved  by  the  Secretary  with 
the  consent  of  the  Indian  owner  under 
the  following  conditions: 

(1)  The  permit  must  describe  the  area 
to  be  explored,  the  duration,  and  the 
consideration  to  be  paid  the  Indian 
owner 

(2)  The  permit  may  not  grant  the 
permittee  any  option  or  preference 
rights  to  a  lease  or  other  development 
contract  or  authorize  the  production  of 
or  removal  of  oil  and  gas  or  geothennal 
resources,  or  other  minerals  (except 
samples  for  assay  and  experimental 
purposes),  unless  specifically  so  stated 
in  the  permit; 

(3)  A  copy  of  all  data  collected 
pursuant  to  operations  conducted  under 
the  permit  shall  be  forwarded  to  the 
Secretary  and  made  available  to  the 
Indian  mineral  owner,  unless  otherwise 
provided  in  the  permit.  Data  collected 
under  a  permit  shall  be  held  by  the 
Secretary  as  privileged  and  proprietary 
information  for  the  time  prescribed  in 
the  permit.  Where  no  time  period  is 


prescribed  in  the  permit,  the  Secretary 
may,  in  his/her  discretion,  release  the 
data  upon  request 

(b)  A  permit  may  be  granted  by  the 
Secretary  without  100  percent  consent  of 
the  individual  mineral  owners  if: 

(1)  The  minerals  are  owned  by  more 
than  one  person,  and  the  owners  of  a 
majority  of  the  interest  consent  to  the 
permit; 

(2)  The  whereabouts  of  the  owners  of 
the  minerals  or  an  interest  therein  is 
unknown,  and  the  owner  or  owners  of 
any  interests  therein  whose 
whereabouts  is  known  consent  to  the 
permit  or 

(3)  The  heirs  or  devisee  of  a  deceased 
owner  of  the  land  or  an  interest  therein 
have  not  been  determined,  and  the 
Secretary  finds  that  the  permit  activity 
will  cause  no  substantial  injury  to  the 
land  or  any  owner  thereof;  or 

(4)  The  owners  of  interests  in  the  land 
are  so  numerous  that  the  Secretary  finds 
it  would  be  impractical  to  obtain  their 
consent  and  also  Hnds  that  the  permit 
activity  will  cause  no  substantial  injury 
to  the  land  or  any  owner  thereof. 

(c)  A  lessee  does  not  need  a  permit  to 
conduct  geological  and  geophysical 
operations  on  Indian  lands,  if  provided 
for  in  the  lessee's  mineral  lease,  where 
the  Indian  mineral  owner  is  also  the 
surface  land  owner.  In  instances  where 
the  Indian  mineral  owner  is  not  the 
surface  owner,  the  lessee  must 
obtainany  additional  necessary  permits 
or  rights  of  ingress  or  egress  from  the 
surface  occupant. 

9  212.57    Forms. 

The  provisions  of  9  211.57  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

§212.58    Appeals. 

The  provisions  of  9  211.58  of  this 
subchapter,  as  amended,  are  applicable 
to  leases  under  this  part. 

PART  22S-OIL  AND  GAS, 
GEOTHERMAU  AND  SOUO  MINERAL 
AGREEMENTS 

Sut>part  A— General 

225.1  Purpose  and  scope. 

225.2  Information  collection. 

225.3  Definitions. 

225.4  Authority  and  responsibility  of  the 
Bureau  of  Land  Management  (BLM). 

225.5  Authority  and  responsibility  of  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE). 

225.6  Authority  and  responsibility  of  the 
Minerals  Management  Service  (MMS). 

Suttpart  B— Minerals  Agreements 

225.20  Authority  to  contract 

225.21  Negotiation  procedures. 

225.22  Approval  of  agreements. 


225.23  Economic  assessments. 

225.24  Environmental  studies. 

225.25  Resolution  of  disputes. 

225.26  Auditing  and  accounting. 

225.27  Forms  and  reports. 

225.28  Approval  of  amendments  to 
agreements. 

225.29  Corporate  qualifications  and  requests 
for  information. 

225.30  Bonds. 

225.31  Manner  of  payments. 

225.32  Permission  of  start  operations. 

225.33  Assignments. 

225.34  Unitization  and  communitization 
agreements,  and  well  spacing 
requirements. 

225.35  Inspection  of  premises:  books  and 
accounts. 

225.36  Agreement  cancellation,  notice  of 
noncompUance. 

225.37  Civil  penalties. 

225.38  Appeals. 

225.39  Fees. 

225.40  Government  employees  cannot 
acquire  agreements. 

Authority:  25  U.S.C  2101  et  seq. 

Subpart  A— General 

§  225.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part  govern 
agreements  for  the  development  of 
Indian-owned  minerals  entered  into 
pursuant  to  the  Indian  Mineral 
Development  Act  of  1982  (Pub.  L  97-382. 
25  U.S.C.  2101  et  seq.).  These  regulations 
are  intended  to  ensure  that  Indian  tribes 
are  permitted  to  enter  into  agreements 
which  allow  for  more  responsibility  in 
overseeing  and  greater  flexibility  in 
disposing  of  their  mineral  resources,  and 
to  allow  development  in  the  manner 
which  the  tribe  believes  will  maximize 
its  best  economic  interest  and  minimizes 
any  adverse  environmental  or  cultural 
impact  resulting  from  such  development 
Pursuant  to  section  4  of  the  Act  (25 
U.S.C.  2101(e)).  as  part  of  this  greater 
flexibility,  the  tribe  bears  the 
responsibility  for  any  business  risks 
which  may  be  inherent  in  the  agreement 
If  the  Secretary  approves  an  agreement 
in  compliance  with  the  provisions  of  the 
1982  Act  then  the  United  States  shall 
not  be  liable  for  losses  sustained  by  a 
tribe  or  individual  Indian  under  such 
agreement.  HoweveK  as  further  stated  in 
the  1982  Act  the  Secretary  continues  to 
have  a  trust  obligation  to  ensure  that  the 
rights  of  a  tribe  or  individual  Indian  are 
protected  in  the  event  of  a  violation  of 
the  terms  of  any  agreement  and  to 
uphold  the  duties  of  the  United  States  as 
derived  from  the  trust  relationship  and 
from  any  treaties.  Executive  orders,  or 
agreements  between  the  United  States 
and  any  Indian  tribe. 

(b)  llie  regulations  in  this  part  shall 
become  effective  and  in  full  force  on 
and  after  the  date  of  approval,  and  shall 
be  subject  to  amendment  at  any  time  by 
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the  Secretary  of  the  Interior  Provided, 
That  no  regulations  which  become 
elective  after  the  date  of  approval  of 
any  agreement  shall  operate  to  affect 
the  duration  of  the  agreement  the  rate 
of  royalty  or  financial  consideration, 
rental,  or  acreage  unless  agreed  to  by  all 
parties  to  the  agreement. 

(c)  The  regulabons  of  the  Bureau  of 
Land  Management  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
and  the  Minerals  Management  Service 
that  are  referenced  in  §9  211.4,  211.5, 
and  211.6  are  supplemental  to  these 
regulations,  and  apply  to  parties  holding 
agreements  for  development  of  Indian 
mineral  resources  unless  specifically 
stated  otherwise  in  this  part  or  in  such 
other  regulations. 

(d)  Nothing  in  these  regulations  is 
intended  to  prevent  Indian  tribes  itom 
exercising  their  lawful  governmental 
authority  to  regulate  the  conduct  of 
persons,  businesses,  operations  or 
mining  within  their  territorial 
jurisdiction. 

§  225.2    Information  collection. 

The  O^ice  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  the  Information  Collection 
Requirements  contained  in  this  part  225 
need  not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
25a\etseq.). 

§225.3    OeflnMons. 

As  used  in  this  part,  the  following 
terms  have  the  specified  meaning  except 
where  otherwise  indicated. 

Agreement  means  any  joint  venture, 
operating,  production  sharing,  service, 
managerial,  lease,  (other  than  a  lease 
entered  into  pursuant  to  the  Act  of  May 
11, 1938  and  the  Act  of  March  3, 1909). 
contract  or  other  minerals  agreement,  or 
any  amendment  supplement  or  other 
modification  of  such  agreement 
providing  for  the  exploration  for.  or 
extraction,  processing,  or  other 
development  of  minerals,  or  providing 
for  the  sale  or  disposition  of  the 
production  or  products  of  such  mineral 
resources. 

Area  Director  means  the  Bureau  of 
Indian  Affairs  Official  in  charge  of  an 
Area  Office. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Indian  Affairs. 
Department  of  the  Interior,  or  his/her 
designee. 

Authorized  Officer  means  any 
employee  of  the  Bureau  of  Land 
Management  authorized  by  law  or  by 
lawful  delegation  of  authority  to  perform 
the  duties  described  herein  and  in  43 
CFR  parts  3160.  3260.  3480  and  359a 

Bureau  means  the  Bureau  of  Indian 
Affairs. 


Gas  means  any  fluid,  either 
combustible  or  noncombustible,  which 
is  produced  in  a  natural  state  from  the 
earth  and  which  maintains  a  gaseous  or 
rarefied  state  at  ordinary  temperatures 
and  pressure  conditions. 

Geothermal  resources  means:  (1)  All 
products  of  geothermal  processes, 
embracing  indigenous  steam,  hot  water, 
and  hot  brines; 

(2)  Steam  and  other  gases,  hot  water, 
and  hot  brines,  resulting  from  water, 
gas,  or  other  fluids  artificially 
introduced  into  geothennal  formations; 

(3)  Heat  or  other  associated  energy 
found  in  geothermal  formations;  and 

(4)  Any  by-product  derived  therefrom. 
In  the  best  interest  of  the  Indian 

mineral  owner  reien  to  the  standards  to 
be  applied  by  the  Bureau  in  considering 
whether  to  take  administrative  action 
affecting  the  Interests  of  an  Indian 
mineral  owner.  In  considering  whether  it 
is  "in  the  best  interest  of  the  Indian 
mineral  owner"  to  take  a  certain  action 
(such  as  approval  of  a  minerals 
agreement  permit  unitization  or 
communitization  agreement)  the  Bureau 
may  consider  any  relevant  factor, 
including,  but  not  limited  to  economic 
considerations  such  as  date  of  lease 
expiration,  probable  financial  affect  on 
the  Indian  owner,  leasability  of  land 
concerned,  need  for  change  in  the  terms 
of  the  existing  lease  or  mineral 
agreement  and  marketability. 

Indian  lands  means  any  lands  owned 
by  any  individual  Indian  or  Alaska 
Native,  Indian  tribe,  band,  nation, 
pueblo,  community,  rancheria,  colony,  or 
other  group  which  owns  lands  or 
interest  in  the  minerals,  the  title  to 
which  is  held  in  trust  by  the  United 
States  or  is  subject  to  restriction  against 
alienation  imposed  by  the  United  States. 

Indian  mineral  owner  means  any 
individual  Indian  or  Alaska  Native,  or 
Indian  tribe,  band,  nation,  pueblo, 
community,  rancheria,  colony,  or  other 
group  which  owns  mineral  interest  in  oil 
and  gas,  geothermal  or  solid  mineral 
resources,  the  title  to  which  is  held  in 
trust  by  the  United  States,  or  is  subject 
to  a  restriction  against  alienation 
imposed  by  the  United  States. 

Indian  surface  owner  means  any 
individual  Indian  or  Alaska  Native,  or 
Indian  tribe,  band,  nation,  pueblo, 
community,  rancheria,  colony,  or  other 
group  which  owns  surface  estate  held  in 
trust  by  the  United  States  or  is  subject 
to  a  restriction  against  alienation 
imposed  by  the  United  States. 

Indian  tribe  means  any,  Indian  tribe, 
band,  nation,  pueblo,  community, 
rancheria.  colony,  or  other  group  which 
owns  lands  or  interests  in  land  title  to 
which  is  held  in  trust  by  the  United 
States  or  is  subject  to  a  restriction 


against  alienation  imposed  by  the 
United  States. 

Individual  Indian  means  an  individual 
Indian  or  Alaska  Native  who  owns 
lands  or  interest  in  land  the  title  to 
which  is  held  in  trust  by  the  United 
States  or  is  subject  to  a  restriction 
against  alienation  imposed  by  the 
United  States. 

lessor  means  Indian  mineraloMner. 

Minerals  includes  both  metalliferous 
and  non-metalliferous  minerals,  all 
hydrocarbons  including  oil  and  gas.  and 
coal,  geothermal  resources,  and  includes 
but  is  not  limited  to.  sand,  gravel, 
pumice,  cinders,  granite,  building  stone, 
limestone,  clay,  silt  or  any  energy  or 
other  non-energy  mineral. 

Minerals  Management  Service 
Official  means  any  employee  of  the 
Minerals  Management  Service  (MMS) 
authorized  by  law  or  by  lawful 
delegation  of  authority  to  perform  the 
duties  described,  in  30  CFR  chapter  II. 

Mining  means  the  science,  technique, 
and  business  of  mineral  development 
including,  but  not  limited  to,  opencast 
underground  work,  and  in-sifu  leaching, 
directed  to  severance  and  treatment  of 
minerals;  however,  when  sand,  gravel, 
pumice,  cinders,  granite,  building  stone, 
limestone,  clay  or  silt  is  the  subject 
mineral,  an  enterprise  is  considered 
"mining"  only  if  the  extraction  of  such 
mineral  exceeds  5.000  cubic  yards  in 
any  given  year. 

Oil  means  all  nongaseous 
hydrocarbon  substances  other  than 
those  substances  leasable  as  coal,  oil 
shale  or  gilsonite  (including  all  veintype 
solid  hydrocarbons).  Oil  includes 
liquefiable  hydrocarbon  substances 
such  as  drip  gasoline  and  other  natural 
condensates  recovered  or  recoverable  in 
a  liquid  state  from  produced  gas  without 
resorting  to  a  manufacturing  process. 

Operator  means  s  person. 
proprietorship,  partnership,  corporation, 
or  other  business  entity  which  has  made 
application  for,  or  is  negotiating  with  an 
Indian  owner  with  respect  to,  or  has 
entered  into  an  agreement  under  the 
authority  of  the  Indian  Mineral 
Development  Act  of  1982. 

Secretary  means  the  Secretary  of  the 
Interior  or  an  authorized  representative. 

Solid  minerals  means  all  minerals 
excluding  oil  and  gas  or  geothermal 
resources. 

Superintendent  means  the  Bureau 
Agency  Superintendent  or  a  designated 
representative  authorized  by  law  or 
lawful  delegation  of  authority  having 
jurisdiction  over  the  mineral  resources 
covered  by  an  agreement  under  this 
part. 

Tar  sand  meuu  any  consolidated  or 
unconsolidated  rock  (other  than  coal,  oil 
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shale  or  gilsonite)  that  either  (1) 
Contains  a  hydrocarbonaceous  material 
with  a  gas-free  viscosity,  at  original 
reservoir  temperature  greater  than 
10.000  centipoise.  or  (2)  contains  a 
hydrocarbonaceous  material  and 
produced  by  mining  or  quarrying. 

§225.4    Authority  and  r«^ponsib4Hty  Of  ttw 
Bureau  of  Land  Managamant  (BUI). 

The  functions  of  the  Bureau  of  Land 
Management  are  found  in  43  CFR  part 
3160— Onshore  Oil  and  Gas  Operations. 
43  CFR  part  3260— Geothermal 
Resources  Operations.  43  CFR  part 
3480— Coal  Exploration  and  Mining 
Operations,  and  43  CFR  part  3590— Solid 
Minerals  (other  than  coal]  Exploration 
and  Mining  Operations,  and  currently 
include,  but  are  not  Umited  to,  resource 
evaluation,  approval  of  drilling  permits, 
mining  and  reclamation,  production 
plans,  mineral  appraisals,  inspection 
and  enforcement,  and  production 
verification.  These  authorities,  as 
amended,  apply  to  agreements  affecting 
Indian  lands. 

§  225.5    AuttwHty  and  raaponslMlity  of  tha 
Off  ic«  of  Surfaca  Mining  Reclamation  and 
Enforcamant  (OSMRE). 

The  OSMRE  is  the  regulatory 
authority  for  surface  coal  mining  and 
reclamation  operations  on  Indian  lands 
pursuant  to  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (30  U.S.C. 
1201  et  seq].  These  responsibilities  are 
found  in  30  CFR  part  750  and  25  CFR 
part  216.  These  authorities,  as  amended, 
apply  to  agreements  affecting  Indian 
lands. 

§225.6    Authority  and  raaponaiMity  of  tha 
Minarala  Managantent  Sarvica  (MMS). 

The  functions  of  the  MMS  for 

reportmg.  accounting,  and  auditing  are 
found  in  30  CFR  chapter  II.  These 
authorities,  as  amended,  apply  to 
agreements  affecting  Indian  lands. 

Subpart  B— Mineral  Agreements 

§225.20    Authority  to  contract 

(a)  Any  Indian  tribe,  subject  to  the 
approval  of  the  Secretary  and  any 
limitation  or  provision  contained  in  its 
constitution  or  charter,  may  enter  into  a 
minerals  agreement  with  respect  to 
mineral  resources  in  which  such  Indian 
tribe  owns  an  interest 

(b)  Any  individual  Indian  owning  a 
restricted  interest  in  mineral  resources 
may  include  such  resources  in  a  tribal 
mineral  agreement  subject  to  the 
concurrence  of  the  parties  and  a  finding 
by  the  Secretary  that  such  participation 
is  in  the  best  interest  of  the  Indian 
mineral  owner. 


1 225.21    Negotiation  procedurea. 

(a)  An  Indian  mineral  owner  that 
tvishes  to  enter  into  a  minerals 
agreement  may  ask  the  Secretary  for 
advice,  assistance  and  information 
during  the  negotiation  process,  and  such 
advice,  assistance  and  information  shall 
be  provided  to  the  extent  allowed  by 
available  resources. 

(b)  No  particular  form  of  agreement  is 
prescribed.  In  preparing  the  agreement 
the  Indian  tribe  should,  if  applicable, 
address  the  following  provisions: 

(1)  A  general  statement  identifying  the 
parties  to  the  agreement,  legal 
description  of  the  lands,  and  the 
purposes  of  the  agreement. 

(2)  A  statement  setting  forth  the 
duration  of  the  agreement; 

(3)  A  statement  indemnifying  the 
lessors  and  the  United  States  from  all 
claims,  liabilities  and  causes  of  action 
that  may  arise  from  the  agreement 

(4)  Provisions  setting  forth  the 
obligations  of  the  contracting  parties; 

(5)  Provisions  describing  the  methods 
of  disposition  of  production: 

(6)  Provisions  outlining  the  amount 
and  method  of  compensation  to  be  paid; 

(7)  Provisions  establishing  the 
accounting  procedures  to  be  followed  by 
the  operator; 

(8)  Provisions  establishing  the 
operating  and  management  procedures 
to  be  followed; 

(9)  Provisions  establishing  the 
operator's  rights  of  assignment; 

(10)  Bond  requirements; 

(11)  Insurance  requirements; 

(12)  Provisions  establishing  audit 
procedures: 

(13)  Provisions  for  resolving  disputes; 

(14)  A  force  majeure  provision; 

(15)  Provisions  describing  the  rights  of 
the  parties  to  terminate  or  suspend  the 
agreement  and  the  procedures  to  be 
followed  in  the  event  of  termination  or 
suspension; 

(16)  Provisions  describing  the  nature 
and  schedule  of  the  activities  to  be 
conducted  by  the  operator 

(17)  Provisions  describing  to  the  best 
of  the  operator's  knowledge,  future 
abandonment,  reclamation  and 
restoration  activities: 

(18)  Provisions  for  reporting 
production  and  sales; 

(19)  Provisions  for  unitizing  or 
communitizing  of  lands  included  in  an 
agreement  for  the  purpose  of  promoting 
conservation  and  eHicient  utilization  of 
natural  resources:  and 

(20)  Provisions  for  record  keeping 
requirements. 

(c)  In  order  to  avoid  delays  in 
obtaining  approval,  the  tribe  may  confer 
with  the  Secretary  prior  to  formally 
executing  the  agreement  and  seek 


advice  as  to  whether  the  agreement 
appears  to  meet  the  requirement  of 
S  225.2Z  or  whether  modifications, 
additions,  or  corrections  will  be  required 
in  order  to  obtain  Secretarial  approval, 
(d)  The  executed  agreement  together 
with  a  copy  of  a  tribal  resolution 
authorizing  tribal  ofHcers  to  enter  into 
the  agreement  shall  be  forwarded  to  the 
Secretary  for  approval. 

§  225.22    Approval  of  agraementa. 

(a)  A  minerals  agreement  submitted 
for  approval  shall  be  approved  or 
disapproved  within:  (1)  One  hundred 
and  eighty  (180)  days  after  submission 
or.  (2)  sixty  (60)  days  after  compliance, 
if  required,  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  or  any  other 
requirement  of  Federal  law,  whichever 
is  later. 

(b)  At  least  30  days  prior  to  approval 
or  disapproval  of  any  minerals 
agreement  the  affected  Indian  mineral 
owners  shall  be  provided  with  written 
fmdings  forming  the  basis  of  the 
Secretary's  intent  to  approve  or 
disapprove  such  agreement.  The  written 
findings  shall  include  an  environmental 
study  which  meets  the  requirements  of 

S  225.24  and  an  economic  assessment  as 
described  in  S  225.23,  if  needed.  The 
Secretary  shall  include  in  the  written 
findings  any  reconunendations  for 
changes  to  the  agreement  needed  to 
qualify  it  for  approval.  The  30-day 
period  shall  commence  to  run  as  of  the 
date  the  notice  is  received  by  the  tribe. 
Notwithstanding  any  other  law,  such 
Hndings  and  all  projections,  studies, 
data  or  other  information  (other  than  the 
environmental  study  required  by 
S  225.24)  possessed  by  the  Department 
of  the  Interior  regarding  the  terms  and 
conditions  of  the  minerals  agreement 
the  financial  return  to  the  Indian  parties 
thereto,  or  the  extent  nature,  value  or 
disposition  of  the  mineral  resources,  or 
the  production,  products  or  proceeds 
thereof,  shall  be  held  by  the  Department 
of  the  Interior  as  privileged  and 
proprietary  information  of  the  affected 
Indian  mineral  owners.  The  letter 
containing  the  written  findings  should 
be  headed  with: 

"PRIVILEGED  PROPRIETARY 
INFORMATION  OF  THE  (name  of  tribe  and/ 
or  Indian  mineral  owners)." 

(c)  A  minerals  agreement  may  be 
approved  by  the  Secretary  if  in  his/her 
discretion  he/she  determines  that  the 
following  conditions  are  met 

.(1)  The  minerals  agreement  is  in  the 
best  interest  of  the  Indian  mineral 
owner 
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(2)  The  minerals  agreement  does  not 
have  an  adverse  cultural,  sociaL  or 
environmental  impact  on  the  Indian 
community  or  lands  sufficient  to 
outweigh  its  expected  benefits  to  the 
Indian  mineral  owners:  and 

(3)  The  minerals  agreement  complies 
with  the  requirements  of  this  Part  and 
all  other  applicable  regulations  or  the 
provisions  of  applicable  Federal  law. 

(d)  The  determinations  required  by 
paragraph  (c)  of  this  section  shall  be 
based  on  the  written  findings  required 
by  paragraph  (b)  of  this  section.  The 
question  of  "best  interest"  within  the 
meaning  of  paragraph  (c)(1)  of  this 
section  shall  be  determined  by  the 
Secretary  based  on  information 
obtained  from  the  parties,  and  any  other 
information  considered  relevant  by  the 
Secretary,  including,  but  not  limited  to.  a 
review  of  comparable  contemporary 
contractual  arrangements  or  offers  for 
the  development  of  similar  mineral 
resources  received  by  Indian  mineral 
owners,  by  non-Indian  mineral  owners, 
or  by  the  Federal  Government,  insofar 
as  that  information  is  readily  available. 

(e)  If  the  Secretary  believes  that  an 
agreement  should  not  be  approved,  a 
written  statement  of  the  reasons  why 
the  agreement  should  not  be  approved 
shall  be  prepared  and  forwarded, 
together  with  the  agreement,  the  written 
findings  required  by  paragraph  (b)  of 
this  section,  and  all  other  pertinent 
documents,  to  the  Assistant  Secretary 
for  decision  with  a  copy  to  the  affected 
Indian  mineral  owner. 

(f)  The  Assistant  Secretary  shall 
review  any  agreement  referred  which 
contains  a  recommendation  that  it  be 
disapproved,  and  shall  make  the  final 
decision  for  the  Department. 

§  225.23    Economic  aaaasamanta. 

The  Secretary  shall  prepare  or  cause 
to  be  prepared  an  economic  assessment 
and  shall  address  among  other  things: 

(a)  Whether  there  are  assurances  in 
the  mineral  agreement  that  operations 
jhall  be  conducted  with  appropriate 
diligence; 

(b)  Whether  the  production  royalties 
or  other  form  of  return  on  mineral 
resources  is  adequate:  and 

(c)  When  a  method  of  contracting  for 
development  of  mineral  resources  other 
than  by  the  competitive  bidding 
procedurea  is  used,  whether  that  method 
is  likely  to  provide  the  Indian  mineral 
owner  with  a  share  of  the  return  on  the 
production  equal  to  what  the  owner 
might  otherwise  obtain  through 
competitive  bidding,  when  such  a 
comparison  can  readily  be  made. 


§22S.a4    Enviromnental  atudiea. 

(a)  The  Secretary  shall  ensure  that  all 
environmental  studies  are  prepared  as 
required  by  the  National  Environmental 
Policy  Act  of  1999  (NEPA)  and  the 
regulations  promulgated  by  the  Council 
for  Environmental  Quality  (CEQ)  40  CFR 
parts  1500-1508. 

(b)  In  order  to  make  a  determination 
of  the  effect  of  a  contract  on  prehistoric, 
historic,  architectural,  archeological, 
cultural,  and  scientiHc  resources,  in 
compliance  with  the  National  Historic 
Preservation  Act  16  U.S.C.  470  et  seq. 
Executive  Order  11593  (May  1971).  the 
Archeological  and  Historic  Preservation 
Act  16  U.S.C.  469a-l  et  seq..  and  the 
American  Indian  Religious  Freedom  Act 
(Pub.  L.  95-341),  the  Secretary  shall, 
prior  to  approval  of  an  agreement, 
ensure  that  surveys  are  performed  to 
determine  the  effect  of  the  exploration 
and  mining  activities  on  properties 
which  are  listed  in  the  National  Register 
of  Historic  Places,  or  are  eligible  for 
listing  in  the  National  Register.  If  the 
surveys  indicate  that  properties  listed  in 
or  eligible  for  listing  in  the  National 
Register  will  be  affected,  the  Secretary 
shall  seek  the  comments  of  the  Advisory 
Council  on  Historic  Preservation 
pursuant  to  36  CFR  part  800.  If  the 
mineral  development  will  have  an 
adverse  effect  on  such  properties,  the 
Secretary  shall  ensure  that  either  the 
properties  will  be  avoided,  the  effects 
mitigated,  or  the  data  describing  the 
historic  property  preserved. 

§225.25    Resolutton  of  diaputas. 

A  mineral  agreement  shall  provide  a 
dispute  resolution  mechanism  (e.g., 
binding  arbitration  or  mediation).  The 
Secretary  shall  not  be  made  a  party  to 
the  dispute  resolution  mechanism.  The 
dispute  resolution  mechanism  provided 
in  the  mineral  agreement  may  be 
preempted  by  the  Secretary  if  in  his/her 
discretion  he/she  should  take  action 
pursuant  to  9  S  225.36  and  225.37 
concerning  cancellation  and 
enforcement  of  orders  and  penalties. 

§225.26   Auditing  and  accounting. 

The  Secretary  may  conduct  audits 
relating  to  the  scope,  nature  and  extent 
of  compliance  with  the  agreement  and 
with  applicable  regulations  and  orders 
to  lessees,  operators,  revenue  payors, 
and  other  persons  with  rental,  royalty, 
net  profit  share  and  other  payment 
requirements  on  a  minerals  agreement. 
Procedures  for  determining  net  proHts  or 
lessor  compensation  from  net  profits 
agreements,  joint  venture  agreements  or 
other  mineral  agreement  will  be  in 
accordance  with  tlie  Council  of 
Petroleum  Accountant  Societies 


standards  and  guidelines  unless 
otherwise  stated  in  the  agreement. 

§  225.27    Forma  and  raporta. 

Forms  relating  to  mineral  agreements 
prescribed  by  the  Secretary  may  be 
obtained  from  the  Superintendent. 
Reports  required  by  the  MMS  shall  be 
filed  using  the  forms  prescribed  in  30 
CFR  part  210,  which  are  available  from 
MMS.  Guidance  on  how  to  prepare  and 
submit  required  information,  collection 
reports,  and  forms  to  MMS  is  available 
from:  Minerals  Management  Service. 
Attention:  Lessee  (or  Reporter]  Contact 
Branch.  PO  Box  5780,  Denver,  Colorado 
80217.  Additional  reporting  requirements 
may  be  required  by  the  Secretary. 

§225.26    Approval  of  amendmanto  to 
agreements. 

An  amendment,  modification  or 
supplement  to  an  agreement  entered 
into  pursuant  to  the  regulations  in  this 
part  whether  the  agreement  was 
approved  prior  to  or  after  the  effective 
date  of  these  regulations,  must  be 
approved  in  writing  by  all  parties  prior 
to  being  submitted  for  approval  to  the 
Secretary.  The  Secretary  may  approve 
an  amendment,  modification,  or 
supplement  if  it  is  determined  that  the 
agreement  as  modified,  meets  the 
criteria  for  approval  set  forth  in  §  225.22. 
All  amendments,  modifications,  or 
supplements  will  be  reviewed  against 
the  criteria  set  forth  in  {  225.22  to 
determine  if  any  or  all  of  the  provisions 
in  this  section  apply. 

§  225.29    Corporate  qualificationB  and 
requaats  for  Information. 

(a)  The  signing  in  a  representative 
capacity  of  mineral  agreements  or 
assignments,  bonds,  or  other 
instruments  required  by  these 
regulations,  constitutes  certification  that 
the  individual  signing  (except  a  surety 
agent)  is  authorized  to  act  in  such  a 
capacity.  An  agent  for  a  surety  shall 
furnish  a  power  of  attorney. 

(b)  An  operator  proposing  to  acquire 
an  interest  in  a  mineral  agreement  shall 
have  on  file  with  the  Superintendent  a 
statement  showing: 

(1)  The  State(s)  in  which  the 
corporation  is  incorporated,  and  a 
notarized  statement  that  the  corporation 
is  authorized  to  hold  such  interests  in 
the  State  where  the  land  described  in 
the  instrument  is  situated:  and 

(2)  A  notarized  statement  that  it  has 
power  to  conduct  all  business  and 
operations  as  described  in  the  minerals 
agreement. 

(c)  Either  before  or  after  the  approval 
of  a  mineral  agreement,  assignment,  or 
bond,  the  Secretary  may  call  for  any 
reasonable  additional  information 
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necessary  to  protect  the  interests  of  the 
Indian  mineral  owners. 

§225.30    Bonds. 

Bonding  shall  be  in  an  amount  and 
form  prescribed  by  the  Secretary,  unless 
specified  in  the  agreement.  If  a  bond  is 
required,  the  provisions  of  25  CFR  211.24 
may  be  used  to  set  the  amount. 

§22&31    Marmw  of  paynwnts. 

Unless  specified  otherwise  in  the 
agreement  all  payments  due  for 
royalties,  bonuses,  rentals  and  other 
payments  under  a  minerals  agreement 
shall  be  made  in  accordance  with  the 
provisions  of  25  CFR  part  211  and  30 
CFR  chapter  II  where  applicable  or  as 
mutually  agreed  to  by  the  Secretary  and 
the  Indian  mineral  owner. 

S  225.32    Permission  to  start  opsrations. 

(a)  No  exploration,  drilling,  or  mining 
operations  are  permitted  on  any  Indian 
trust  or  restricted  lands  prior  to  the 
approval  of  the  mineral  agreement  by 
the  Secretary  pursuant  to  the  regulations 
in  this  part. 

(b)  Applicable  permits  in  accordance 
with  rules  and  regulations  in  title  43  CFR 
parts  3160.  3260.  3480.  3590.  and  Orders 
or  Notice  to  Lessees  (NTL)  issued 
thereunder  shall  be  required  before 
actual  operations  are  conducted  on  the 
agreement  acreage.  Aftel'  such 
permission  is  secured,  operations  must 
be  in  accordance  with  all  applicable 
operating  rules  and  regulations 
promulgated  by  the  Secretary  of  the 
Interior.  Copies  of  applicable  regulations 
may  be  secured  from  either  the 
Authorized  Officer  or  the 
Superintendent. 

§225.33    AssignfiMnt*. 

An  assignment  of  a  mineral 
agreement,  or  any  interest  therein,  shall 
not  be  valid  without  the  approval  of  the 
Secretary  and  the  Indian  mineral 
owners  if  approval  of  the  Indian  mineral 
owner  is  required  in  the  agreement.  The 
assignee  must  be  qualified  to  hold  such 
an  agreement  and  shall  furnish  a 
satisfactory  bond  conditioned  on  the 
faithful  performance  of  the  covenants 
and  conditions  thereof  as  stipulated  in 
the  agreement.  A  fully  executed  copy  of 
the  assignment  shall  be  filed  with  the 
Secretary  immediately  after  the 
execution  by  all  parties.  The  Secretary 
may  permit  the  release  of  any  bonds 
executed  by  the  assignor  upon  execution 
of  satisfactory  bonds  by  the  assignee, 
and  a  determination  that  the  assignor 
has  satisfied  all  accrued  obligations. 


§225.34    Unitization  and  commiinitlzation 


rs<|uirsfnsnts. 

The  provisions  of  S  211.28  of  this 
chapter  are  applicable  to  agreements 
under  this  part  unless  specified  in  the 
agreement. 

§  225.35    Inspection  of  pcsmisos;  t>ooks 
and  accounts. 

(a)  Operators  shall  allow  Indian 
mineral  owners  or  their  authorized 
representatives  or  any  authorized 
representatives  of  the  Secretary  to  enter 
all  parts  of  the  agreement  area  for  the 
purpose  of  inspection.  Operators  shall 
keep  a  full  and  correct  account  of  all 
operations  and  make  reports  thereof,  as 
required  by  the  agreement  and 
applicable  regulations.  Books  and 
records  shall  be  available  during  regular 
business  hours. 

(b)  Operators  will  provide  records  to 
the  Minerals  Management  Service 
(MMS)  in  accordance  with  MMS 
regulations  and  guidelines.  All  records 
pertaining  to  a  mineral  agreement  shall 
be  maintained  by  an  operator  in 
accordance  with  30  CFR  part  212. 

(c)  Operators  will  provide  records  to 
the  Authorized  Officer  in  accordance 
with  BLM  regulations  and  guidelines. 

§  225.36    Agrasmant  cancailation;  notica  of 
noncomplianca. 

(a)  If  the  Assistant  Secretary 
determines  that  an  operator  has  failed  to 
comply  with  the  regulations  in  this  part, 
other  applicable  laws  or  regulations,  the 
terms  of  the  agreement,  the 
requirements  of  an  approved 
exploration,  drilling  or  mining  plan, 
Secretarial  orders,  or  the  orders  of  the 
Authorized  Officer  or  the  MMS,  he/she 
may: 

(1)  Issue  a  notice  of  noncompliance  if 
the  operator  has  failed  to  comply  with  a 
requirement  over  which  the  Assistant 
Secretary  has  administrative  authority 
and  responsibility;  or 

(2)  Serve  a  notice  of  proposed 
cancellation  of  the  agreement  for  any 
failure  to  comply.  The  notice  of 
proposed  cancellation  shall  set  forth  the 
reasons  why  cancellation  is  proposed. 

(b)  The  notice  of  noncompliance  shall 
specify  in  what  respect  the  operator  has 
failed  to  comply  with  the  requirements 
referenced  in  paragraph  (a)  of  this 
section,  and  shall  specify  what  actions, 
if  any,  must  be  taken  to  correct  the 
noncompliance. 

(c)  The  notice  of  proposed 
cancellation  or  noncompliance  shall  be 
served  upon  the  operator  by  delivery  in 
person  or  by  certified  mail  to  the 
permittee  or  lessee  at  its  last  known 
address.  The  date  of  service  for  a  notice 
sent  by  certifled  mail  shall  be  the  date 


of  receipt  or  5  days  after  the  date  of 
mailing  to  the  permittee's  last  known 
address,  whichever  is  earlier. 

(d)  The  operator  shall  have  20  days 
(or  such  longer  time  as  specified  in  the 
notice]  from  the  date  that  the  notice  of 
proposed  cancellation  or  noncompliance 
is  served  to  respond,  in  writing,  to  the 
BLA  official  actually  issuing  the  notice. 

(e)  If  an  operator  fails  to  take  any 
action  prescribed  in  the  notice  of 
proposed  cancellation,  fails  to  file  a 
timely  written  response  to  the  notice,  or 
files  a  written  response  which  does  not, 
in  the  discretion  of  the  Assistant 
Secretary,  adequately  justify  its  failure 
to  comply,  then  the  Assistant  Secretary 
may  cancel  the  agreement,  specifying 
the  basis  for  the  cancellation. 

(f)  This  section  does  not  limit  any 
other  remedies  of  the  Indian  mineral 
owner  as  set  forth  in  the  agreement. 

(g)  Nothing  in  this  section  is  intended 
to  limit  the  authority  of  the  Authorized 
Officer  or  the  MMS  Official  to  take  any 
enforcement  action  authorized  pursuant 
to  statute  or  regulation. 

(h)  The  Authorized  Officer,  the  MMS 
Official,  and  the  Superintendent  should 
consult  with  one  another  before  taking 
any  enforcement  actions. 

(i]  If  an  order  of  cessation  or 
agreement  cancellation  issued  pursuant 
to  this  section  is  issued  by  a  subordinate 
of  the  Assistant  Secretary,  it  may  be 
appealed  under  25  CFR  part  2.  If  the 
order  is  issued  by  the  Assistant 
Secretary,  and  not  one  of  his/her 
subordinates,  it  is  the  final  order  of  the 
Department. 

§225.37    Civil  panaltia*. 

The  provisions  of  §  211.55  of  this 
chapter,  or  as  hereafter  amended,  are 
applicable  to  this  part. 

§225.39    Appeals. 

Appeals  from  decisions  of  Bureau  of 
Indian  Affairs  Officers  under  this  part 
may  be  taken  pursuant  to  25  CFR  part  2. 

§225.39    Faas. 

Unless  otherwise  authorized  by  the 
Secretary,  each  agreement,  or 
assignment  or  surrender  thereof,  shall 
be  accompanied  by  a  filing  fee  of  $75.00. 

§  225.40    Qovammant  amployaas  cannot 
acquire  agreements. 

Government  employees  are  regulated 
by  the  provisions  of  25  CFR  part  140  and 
43  CFR,  part  20  pertaining  to  conflicts  of 
interest  and  ownership  of  an  interest  in 
trust  land. 
Eddie  F.  Bro%ni, 

Assistant  Secntary^ndian  Affairs, 
[PR  Doc.  91-27709  Filed  11-20-91;  8-45  am) 

aiUMQ  coot  4S10-«t-« 


Thursday 
November  21, 1991 


Part  III 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  3 

Assignment  of  Agency  Component  for 
Review  of  Premarket  Appiications;  Final 
Rule  and  Notice 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Office  of  the  Commissioner 
and  Center  for  Biologies  Evaluation  and 
Research,  et  al.;  Final  Rules 


58734 


Federal  Re«ister  /  Vol.  56.  No.  225  /  Thursday.  November  21.  1991  /  Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  3 
|OocketNo.91N-0257) 

Assignment  of  Agency  Component  for 
Review  of  Premarl<et  Applications 

agency:  Food  and  Drug  Administration. 

MHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  promulgating  a 
new  regulation  to  describe  how  the 
agency  will  determine  which  component 
within  FDA  will  have  primary 
jurisdiction  for  the  premarket  review 
and  regulation  of:  (1)  A  combination 
drug,  device,  or  biologic  product  or  (2) 
any  drug,  device,  or  biologic  product 
where  the  center  with  primary 
jurisdiction  is  unclear  or  in  dispute.  This 
rule  describes  how  to  identify  the 
agency's  assigned  review  component 
which  will,  in  most  cases,  eliminate  the 
need  for  a  sponsor  to  obtain  approval 
from  more  than  one  FDA  component  for 
a  combination  product. 
DATES:  These  regulations  are  effective 
November  21, 1391.  Submit  written 
comments  by  December  23, 1991. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  V.  Dutra,  Jr.,  Office  of  the 
Commissioner  (HF-7),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-1306. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

For  many  years,  the  agency  has  been 
confronted  with  questions  as  to  which     - 
center  within  FDA  should  regulate  a 
particular  product.  For  example,  in  the 
early  1970's,  the  agency  had  to 
determine  where  radiopharmaceuticals, 
radiobiologicals,  and  in  vitro  diagnostic 
products  would  be  regulated.  Over  time, 
other  products  such  as  medicated 
wound  dressings,  bone  cement 
containing  an  antibiotic,  and  dental 
compositeal  with  fluoride  have  raised 
similar  jurisdictional  concerns  both 
inside  and  outside  of  FDA.  The 
development  of  new  technologies  and 
biotechnological  products  presents 
continuing  administrative  and 
jurisdictional  challenges  to  the  agency. 

As  the  types  of  products  submitted  for 
review  have  expanded  and 


jurisdictional  issues  multiplied.  FDA  has 
dealt  with  these  questions  in  a  variety  of 
ways.  In  some  cases,  review 
responsibility  for  the  regulation  of 
certain  very  similar  products  has  been 
divided  or  shared  between  centers. 
Although  these  and  other  solutions 
developed  by  the  agency  answered 
some  jurisdictional  questions,  others 
were  left  unanswered. 

IL  The  Safe  Medical  Devices  Act  of  1990 

The  Safe  Medical  Devices  Act 
(SMDA)  of  1990  (Pub.  L.  101-629)  has  the 
general  purpose  of  improving  the 
regulation  of  medical  devices.  Section  16 
of  the  SMDA.  however,  addresses 
product  jurisdiction  questions  involving 
"combination  products."  i.e.,  products 
containing  a  combination  of  drugs, 
devices,  and  biological  products. 

Specifically,  this  section  of  the  new 
law  requires  that  the  agency  designate  a 
component  of  FDA  to  have  primary 
jurisdiction  for  the  premarket  review 
and  regulation  of  a  product  that 
constitutes  a  combination  of  a  drug, 
device,  or  biological  product.  The 
designation  is  to  be  made  based  upon  a 
determination  of  the  "primary  mode  of 
action"  of  the  combination  product.  The 
new  provision  explicitly  states, 
however,  that  FDA  can  use  any  agency 
resources  necessary  to  ensure  adequate 
safety,  effectiveness,  or  (in  the  case  of 
medical  devices)  substantial 
equivalence  reviews  for  the  products 
involved.  Section  16  of  the  SMDA  also 
modifies  the  definitions  of  "drug"  and 
"device."and  requires  the  agency  to 
publish  regulations  implementing  this 
section  within  a  year,  or  by  November 
29, 1991. 

As  part  of  the  process  of  developing 
these  regulations,  the  FDA  ombudsman 
chaired  a  public  hearing  on  September  6. 
1991  (announced  in  the  Federal  Register 
of  July  12. 1991  (56  FR  31951)).  The 
hearing  panel  was  comprised  of  Deputy 
Directors  from  the  Center  for  Biologies 
Evaluation  and  Research,  the  Center  for 
Devices  and  Radiological  Health,  and 
the  Center  for  Drug  Evaluation  and 
Research.  The  purpose  of  the  hearing 
was  to  give  interested  persons  the 
opportunity  to  provide  comments  and 
suggestions  about  the  content  and  scope 
of  this  regulation.  More  than  15  people 
made  oral  presentations  and  over  256 
persons  attended  the  hearing.  The 
agency  also  solicited  written  comments 
and  suggestions,  which  were  accepted 
from  July  12. 1991  through  Septemberl3. 
1991  (Docket  No.  91N-0257).  All 
comments  from  the  hearing  or  received 
in  writing  have  been  considered. 


f  IL  Highlights  of  the  Final  Regulation 

This  final  regulation  describes  how 
the  agency  will  determine  which 
component  within  FDA  will  have  the 
primary  jurisdiction  for  the  premarket 
review  and  regulation  of  a  combination 
product  comprised  of  drugs,  devices,  or 
biologies.  This  regulation,  however,  is 
not  limited  in  its  scope  to  the 
combination  products  specified  in  the 
law.  To  enhance  the  efficiency  of  agency 
operations,  it  also  applies  to  any  drug, 
device,  or  biological  product  where  the 
jurisdiction  is  unclear  or  in  dispute.  This 
regulation,  however,  does  not  apply  to 
foods,  veterinary  products,  or  cosmetics. 
The  agency  is  aware  that  such  products 
may  present  jurisdictional  issues,  and 
will  further  consider  whether  they 
should  subsequently  be  included  in  this  . 
rule. 

iTie  regulation  specifies  how  a 
sponsor  can  obtain  an  agency 
determination  eariy  in  the  process, 
before  any  required  filing,  which  agency 
component  will  have  primary 
jurisdiction  for  the  premarket  review 
and  regulation  of  the  product.  The 
regulation  also  establishes  a  "product 
jurisdiction  officer"  within  FDA's  Office 
of  the  Commissioner  to  oversee  these 
procedures  and  processes.  The  FDA 
Ombudsman  is  the  Product  Jurisdiction 
Officer. 

A.  Scope 

This  regulation  applies  to  two 
categories:  First,  any  product  that 
constitutes  a  combination  of  a  drug, 
device,  or  biological  product  under 
section  503(g)(1)  of  the  Federal  Food. 
Drug  and  Cosmetic  Act  (the  act)  as 
amended  by  section  16  of  the  Safe 
Medical  Devices  Act  of  1990  (21  U.S.C. 
353(g)(1)):  and.  secondly,  any  drug. 
device  or  biological  product  where  the 
agency  component  with  primary 
jurisdiction  for  the  premarket  review 
and  regulation  is  unclear  or  in  dispute. 

As  set  forth  in  S  3.2(e)  of  this  final 
rule,  the  term  combination  product 
means  a  product  comprised  of  two  or 
more  different  regulated  entities,  e.g.. 
drug,  device,  or  biologic  (for  example,  a 
syringe  prefilled  with  a  drug);  or  two  or 
more  separate  products  packaged 
together  as  one  unit  (for  example,  a 
lumbar  puncture  kit  containing  drapes, 
needles,  tubes,  a  syringe,  a  local 
anesthetic  and  a  topical  antiseptic).  A 
combination  product  is  also  a  product 
that  is  intended  for  use  only  with  an 
approved  product  where  both  are 
required  to  achieve  the  intended  use, 
indication,  or  effect,  and  the  labeling  of 
the  approved  product  needs  to  be 
changed  to  reflect  this  use  (for  example 
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a  device  to  aerosolize  medication  that 
works  only  with  a  specific  drug  thai 
when  given  as  an  aerosol  must  be  used 
with  this  device  and  that,  as  a 
consequence,  is  labeled  for  this  route  of 
administration  using  only  this  device). 
Finally,  a  combination  product  is  an> 
investigational  product  that  is  intended 
to  be  used  only  with  another 
investigational  product  where  both  are 
required  to  achieve  the  intended  use, 
indication,  or  effect,  for  example,  a 
novel  catecholamine  administered  by  a 
computerized  pump  that  is  to  be 
developed  as  a  pharmacological  cardiac 
stress  test. 

Thus,  the  definition  of  a  combination 
product  is  intended  to  exclude  most 
concomitant  use  of  drugs,  devices,  and 
biological  products.  The  definition  also 
excludes  products  comprised 
exclusively  of  two  or  more  drugs,  two  or 
more  devices,  or  two  or  more 
biologicals, 

B.  Contents  of  the  Regulation 

Section  3,4(a)  of  this  rule  implements 
the  statutory  mandate  that  the 
designation  of  the  agency  component 
with  primary  jurisdiction  shall  be  based 
on  the  primary  mode  of  action  of  the 
product  at  issue.  Section  3.4(b)  of  this 
rule  provides  that  the  designation  of  an 
agency  component  does  not  preclude 
consultations  with  other  agency 
components  and,  where  appropriate, 
does  not  preclude  requiring  the  approval 
of  a  second  application,  Ordinarily  by 
the  lead  center.  In  addition,  where  the 
agency  finds  it  is  necessary,  the  agency 
reserves  the  option  to  require  separate 
applications  to  be  approved  by  separate 
agency  components.  FDA  recognizes 
that  requiring  the  approval  of  a  second 
agency  component  would  represent  the 
exception  rather  than  the  rule  and,  in 
those  instances,  the  reviews  will  be 
coordinated  to  the  greatest  extent 
possible. 

Section  3.5  of  this  rule  describes  how 
to  identify  the  designated  agency 
component  and  discusses  the  interccnter 
agreements  which  allocate  among  the 
centers  primary  responsibility  for  i 
certain  products  or  categories  of    I 
products.  Section  3.6  of  this  rule 
identifies  a  product  jurisdiction  officer 
with  whom  sponsors  may  file  a  request 
for  designation  of  the  agency  component 
with  primary  jurisdiction.  Section  3.7  of 
this  rule  specifies  to  whom  and  when  to 
make  a  request,  and  the  information  to 
be  set  forth  in  the  request  for 
designation,  including  the  sponsor's 
recommendation  as  to  which  center 
should  have  primary  jurisdiction. 

Under  S  3.8  of  this  rule,  the 
procedures  and  time  periods  applicable 
to  FDA  actions  on  requests  for 


designation  are  set  forth,  including  the 
procedures  to  be  used  if  a  sponsor 
disagrees  with  a  designation:  Section  3.9 
of  this  rule  specifies  that  once  a 
designation  has  been  made,  it  can  be 
modified  with  the  written  consent  of  the 
sponsor  or,  where  necessary,  without 
the  sponsor's  consent  to  protect  the 
public  health  or  for  other  compelling 
reasons.  Section  3.10  of  this  rule 
provides  that  the  statutory  and 
regulatory  time  periods  for  review  of 
premarket  submissions  and  marketing 
approval  applications  is  stayed  by  a 
filing  with  or  review  by  the  product 
jurisdiction  officer. 

This  regulation  has  prospective 
applicability  only.  Thus,  any  marketing 
application  (biologies  product  license 
application,  premarket  approval 
application,  or  new  drug  application), 
pending  on  or  before  the  effective  date 
of  this  regulation  is  not  subject  to  this 
regulation.  A  sponsor  of  a  pending 
marketing  application  who  wants  to  use 
the  new  procedures  will  have  to 
withdraw  its  application  and  resubmit 
it.  The  agency  may  elect  to  shift 
responsibility  for  investigational 
products  consistent  with  this  rule  and 
the  other  documents  discussed  below  in 
section  IILD,  of  this  preamble. 

C.  Authority  for  This  Regulation    ' 

This  rule  provides  an  administrative 
mechanism  to  determine  which  agency 
component  has  responsibility  for  the 
review  of  an  application.  The  agency 
determined  that  this  is  "a  matter  relating 
to  agency  management"  and  a  rule  of 
"agency  organization,  procedure,  or 
practice"  and,  as  such,  it  is  exempt  from 
notice  and  comment  under  the 
Administrative  Procedure  Act  (5  U.S,C. 
5.53  (a)(2)  and  (b)(A)).  The  Commissioner 
also  finds  good  cause  under  S  U.S,C. 
553{b)(B)  and  21  CFR  10.40(e)  to  forgo 
notice  and  comment  as  it  would  be 
unnecessary  and  contrary  to  the  public 
interest  to  delay  implementation  of  this 
rule.  As  provided  in  FDA's 
administrative  practices  and  procedures 
regulation  (21  CFR  10.40(e)),  FDA  is 
providing  an  opportunity  for  public 
comment  on  whether  the  regulation 
should  be  modified  or  revoked. 

D.  Other  Documents 

In  this  issue  of  the  Federal  Register 

the  agency  is  also  publishing  a  notice  of 
availability  of  guidance  documents  that 
are  entitled  "intercenter  agreements." 
These  three  guidance  documents  specify 
the  designated  agency  component  for 
certain  products  and  categories  of 
products.  In  addition,  this  issue  contains 
regulations  that,  for  the  three  centers 
involved  with  this  rule,  amend  21  CFR 
part  5  to  vest  in  each  center  the 


approval  authority  of  the  other  (wu 
centers,  and  to  delegate  authority  undei 
section  503(g)  of  the  act  concerning 
combination  products  from  the 
Commissioner  to  the  product  jurisdiction 
office! 

IV.  Paperwork  Reduction  Analysis 

This  rule  does  not  add  any 
information  collection  requirements  lo 
the  premarket  submissions  which  are 
already  required  for  applications 
affecting  drugs,  devices,  and  biologic 
products.  Although  the  rule  requires  the 
submission  of  this  information  eaHier  in 
the  process,  the  information  submitted 
under  this  rule  by  an  applir;ant  will  be 
added  to  the  applicant's  premarket 
submission  and  will  not  need  to  be 
resubmitted  at  a  later  time. 

V.  Environmental  Impact  Statement 

The  agency  has  determined  under  21 
CFR  25.24(a)(8),  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Economic  Assessment 

In  accordance  with  Executive  Ordnr 
12291,  FDA  analyzed  the  potential 
economic  effects  of  this  rule.  The  agemy 
has  determined  that  the  rule  is  not  a 
major  rule  as  defined  by  the  Order.  The 
agency  has  not  received  any  InformHlion 
or  comments  that  would  uller  its 
determination. 

VII.  Comments 

Interested  persons  may,  on  or  before 
December  23. 1991.  submit  written 
comments  regarding  this  rule  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  3 

Medical  devices.  Drugs,  Biologies, 
Antibiotics.  Authority  delegations, 
Administrative  practice  end  procedure. 

Therefore,  under  the  Food,  Drug,  and 
Cosmetic  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  part  3  is  added  us 
follows: 
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PART  3--PR00l»CT  JliRtSOICTION 

Subpart  A — Assignment  of  Agency 
Component  for  Review  of  PrenMff(et 
Appik:atlons 


Purpose. 
Derinitions. 
Scope. 

Designated  agency  component. 
Procedures  for  identifying  the 
designated  agency  component. 
Product  jurisdiction  olTicer. 
Request  for  designation. 
Letter  of  designation. 
Effect  of  letter  of  designation. 
Stay  of  review  time. 


Sec. 

3.1 

3.2 

3.3 

3.4 

3.5 

3.6 
3.7 
3.8 
3.9 
3  10 

Subpart  B— (Reserwd] 

Authority:  Sees.  201.  501.  502.  503.  505.  506. 
507.  510.  513-51&  518-520.  530-542.  701(a). 
706.  801. 903  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  US.C.  321.  351.  352.  353.  355. 
356.  357.  36a  380c-360f.  360h-360j.  360gg- 
36088.  371(a).  378.  381.  394):  sees.  215,  351  of 
the  Public  Health  Service  Act  (42  U.S.C.  216. 
262). 

Subpart  A— Assignrnent  of  Agency 
CompofWfTt  for  Review  of  Premarfcet 
ApplicatkMYS 

§3.1    PurpoM. 

This  regulation  relates  to  agency 
management  and  organization  and  has 
two  purposes.  The  first  is  to  implement 
section  S03{g)  of  the  act  as  added  by 
section  16  of  the  Safe  Medical  Devices 
Act  of  1990  (Pub.  L  101-629).  by 
specifying  how  FDA  will  determine  the 
organizational  component  within  FDA 
designated  to  have  primary  iuhsdiction 
for  the  premarket  review  and  regulation 
of  products  that  are  comprised  of  any 
combination  of  a  drug  and  a  device;  a 
device  and  a  biological;  a  biological  and 
a  drug:  or  a  drug,  a  device  and  a 
biological.  This  determination  %vill 
eliminate,  in  most  cases,  the  need  to 
receive  approvals  from  more  than  one 
FDA  component  for  such  combination 
products.  The  second  purpose  of  this 
regulation  is  to  enhance  the  efficiency  of 
agency  management  and  operations  by 
providing  procedures  for  determining 
which  agency  component  will  have 
primary  jurisdiction  for  any  drug, 
device,  or  biological  product  where  such 
jurisdiction  is  unclear  or  in  dispute. 
Nothing  in  this  section  prevents  FDA 
from  using  any  agency  resources  it 
deems  necessary  to  ensure  adequate 
review  of  the  safety  and  effectiveness  of 
any  product,  or  the  substantial 
equivalence  of  any  device  to  a  predicate 
device. 

§  3.2    DcflnMlons. 

For  the  purpose  of  this  part: 

(a)  Acl  means  the  Federal  Food.  Drug, 
and  Cosmetic  Act. 


(b)  Agency  component  means  the 
Center  for  Biologies  Evaluation  and 
Research,  the  Center  for  Devices  and 
Radiological  Health,  or  the  Center  for 
Drug  Evaluation  and  Research. 

(c)  Applicant  means  any  person  who 
submits  or  plans  to  submit  an 
application  to  the  Food  and  Drug 
Administration  for  premarket  review. 
For  purposes  of  this  sectioa  the  terms 
"sponsor"  and  "applicant"  have  the 
same  meaning. 

(d)  Biological  product  has  the 
meaning  given  the  term  in  section  351(a) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262(a)). 

(e)  Combination  product  includes: 

(1)  A  product  comprised  of  two  or 
more  regulated  components,  i.e..  drug/ 
device,  biologic /device,  drug/biologic, 
or  drug/device/biologic,  that  are 
physically,  chemically,  or  otherwise 
combined  or  mixed  and  produced  as  a 
single  entity; 

(2)  Two  or  more  separate  products 
packaged  together  in  a  single  package  or 
as  a  unit  and  comprised  of  drug  and 
device  products,  device  and  biological 
products,  or  biological  and  drug 
products; 

(3)  A  drug,  device,  or  biological 
product  packaged  separately  that 
according  to  its  investigational  plan  or 
proposed  labeling  is  intended  for  use 
only  with  an  approved  individually 
specified  drug,  device,  or  biological 
product  where  both  are  required  to 
achieve  the  intended  use.  indication,  or 
effect  and  where  upon  approval  of  the 
proposed  product  the  labeling  of  the 
approved  product  would  need  to  be 
changed,  e.g.,  to  reflect  a  change  in 
intended  use.  dosage  form,  strength, 
route  of  administration,  or  significant 
change  in  dose:  or 

(4)  Any  investigational  drug,  device, 
or  biological  product  packaged 
separately  that  according  to  its 
proposed  labeling  is  for  use  only  with 
another  individually  specified 
investigational  drug,  device,  or 
biological  product  where  both  are 
required  to  achieve  the  intended  use, 
indication,  or  effect. 

(f)  Device  has  the  meaning  given  the 
term  in  section  201(h)  of  the  act. 

(g)  Drug  has  the  meaning  given  the 
term  in  section  201(g)(1)  of  the  act. 

(h)  FDA  means  Food  and  Drug 
Administration. 

(i)  Letter  of  designation  means  the 
written  notice  issued  by  the  product 
jurisdiction  officer  specifying  the  agency 
component  with  primary  jurisdiction  for 
a  combination  product. 

(j)  Letter  of  request  means  an 
applicant's  written  submission  to  the 
product  jurisdiction  officer  seeking  the 


designation  of  the  agency  component 
with  primary  jurisdiction. 

(k)  Premarket  review  includes  the 
examination  of  data  and  information  in 
an  application  for  premarket  review 
described  in  sections  505.  507,  510(k). 
513(f),  515.  or  520(g)  or  520(1)  of  the  act 
or  section  351  of  the  Public  Health 
Service  Act  of  data  and  information 
contained  in  any  investigational  new 
drug  (IND)  application,  investigational 
device  exemption  (IDE),  new  drug 
application  (NDA).  antibiotic 
application,  biological  product  or 
establishment  license  application, 
device  premarket  notification,  device 
reclassification  petition,  and  premarket 
approval  application  (PMA). 

(I)  Product  means  any  article  that 
contains  any  drug  as  defined  in  section 
201(g)(1)  of  the  act:  any  device  as 
defined  in  section  201(h)  of  the  act;  or 
any  biologic  as  defined  in  section  351(a) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262(a)). 

(m)  Product  jurisdiction  officer  is  the 
person  or  persons  responsible  for 
designating  the  component  of  FDA  with 
primary  jurisdiction  for  the  premarket 
review  and  regulation  of  a  combination 
product  or  any  product  requiring  a 
jurisdictional  designation  under  this 
part. 

(n)  Sponsor  means  'applicant"  (see 
§  3.2(c)). 

§3.3    Scope. 

This  section  applies  to:  (a)  Any 
combination  product,  or 

(b)  Any  product  where  the  agency 
component  with  primary  jurisdiction  is 
unclear  or  in  dispute. 

§  3.4    Destgnated  agency  comporwnt 

(a)  To  designate  the  agency 
component  with  primary  jurisdiction  for 
the  premarket  review  and  regulation  of 
a  combination  product,  the  agency  shall 
determine  the  primary  mode  of  action  of 
the  product.  Where  the  primary  mode  of 
action  is  that  of: 

(1)  A  drug  (other  than  a  biological 
product),  the  agency  component  charged 
with  premarket  review  of  drugs  shall     - 
have  primary  jurisdiction: 

(2)  A  device,  the  agency  component 
charged  with  premarket  review  of 
devices  shall  have  primary  jurisdiction: 

(3)  A  biological  product,  the  agency 
component  charged  with  premarket 
review  of  biological  products  shall  have 
primary  jurisdiction. 

(b)  The  designation  of  one  agency 
component  as  having  primary 
jurisdiction  for  the  premarket  review 
and  regulation  of  a  combination  product 
does  not  preclude  consultations  by  that 
component  with  other  agency 


Federal  Register  /  Vol.  56.  No,  225  /  Thursday.  November  21.  1991  /  Rules  and  Regulations     58757 


components  or.  in  appropriate  cases,  the 
requirement  by  FDA  of  separate 
applications. 

*-9    rrvcsaurae  TOr  raeniiTying  ine 
deaignaled  egancy  component. 

(a)(1)  The  Center  for  Biologies 
Evaluation  and  Research,  the  Center  for 
Devices  and  Radiological  Health,  and 
the  Center  for  Drug  Evaluation  and 
Research  have  entered  into  agreements 
clarifying  product  jurisdictional  issues. 
These  guidance  documents  are  on 
display  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857.  and 
are  enti'ied  "Intcrcenter  Agreement 
Between  the  Center  for  Drug  Evaluation 
and  Research  and  the  Center  for 
Devices  and  Radiological  Health:" 
"Intercenter  Agreement  Between  the 
Center  for  Devices  and  Radiological 
Health  and  the  Center  for  Biologies 
Evaluation  and  Research;"  "Intercenter 
Agreement  Between  the  Center  for  Drug 
Evaluation  and  Research  and  the  Center 
for  Biologies  Evaluation  and  Research." 
The  availability  of  any  amendments  to 
these  intercenter  agreements  will  be 
announced  by  Federal  Register  notice. 

(2)  These  guidance  documents 
describe  the  allocation  of  responsibility 
fur  categories  of  products  or  specific 
products.  These  intercenter  agreements, 
and  any  amendments  thereto,  are 
nonbinding  determinations  designed  to 
provide  useful  guidance  to  the  public. 

(3)  The  sponsor  of  a  premarket 
application  or  required  investigational 
filing  for  a  combination  or  other  product 
covered  by  these  guidance  documents 
may  contact  the  designated  agency 
component  identified  in  the  intercenter 
agreement  before  submitting  an 
application  of  premarket  review  or  to 
confirm  coverage  and  to  discuss  the 
application  process. 

(b)  For  a  combination  product  not 
covered  by  a  guidance  document  or  for  a 
product  where  the  agency  component 
with  primary  jurisdiction  is  unclear  or  in 
dispute,  the  sponsor  of  an  application 
for  premarket  review  should  follow  the 
procedures  set  forth  in  f  3.7  to  request  a 
designation  of  the  agency  component 
with  primary  jurisdiction  before 
submitting  the  application. 

§3.6    Product  luriadictlon  officer. 

FDA  Ombudsman  (HF-7).  Food  and 
Drug  Administration,  rm.  14-84,  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
443-1306,  is  the  designated  product 
jurisdiction  officer, 

8  3.7    Re9uest  for  deslgnatton. 
(a)  Who  should  file;  the  sponsor  of: 


(1)  Any  combination  product  the 
sponsor  believes  is  not  covered  by  an 
intercenter  agreement:  or 

(2)  Any  product  where  the  agency 
component  with  primary  jurisdiction  is 
unclear  or  in  dispute. 

(b)  When  to  file:  a  sponsor  should  file 
a  request  for  designation  before  filing 
any  application  for  premarket  review, 
whether  an  application  for  marketing 
approval  or  a  required  investigational 
notice.  Sponsors  are  encouraged  to  file  a 
request  for  designation  as  soon  as  there 
is  sufficient  information  for  the  agency 
to  make  a  determination. 

(e)  What  to  file:  an  original  and  two 
copies  of  the  request  for  designation 
must  be  filed.  The  request  for 
designation  must  not  exceed  15  pages, 
including  attachments,  and  must  set 
forth: 

(1)  The  identity  of  the  sponsor, 
including  company  name  and  address, 
establishment  registration  number, 
company  contact  person  and  telephone 
number. 

(2)  A  description  of  the  product, 
including: 

(i)  Classification,  name  of  the  product 
and  all  component  products.  If 
applicable: 

(ii)  Common,  generic,  or  usual  name  of 
the  product  and  all  component  products; 

(iii)  Proprietary  name  of  the  product: 

(ivj  Identification  of  any  component  of 
the  product  that  already  has  received 
premat^et  approval,  is  marketed  as  not 
being  subject  to  premarket  approval,  or 
has  received  an  investigational 
exemption,  the  identity  of  the  sponsors, 
and  the  status  of  any  discussions  or 
agreements  between  the  sponsors 
regarding  the  use  of  this  product  as  a 
component  of  a  new  combination 
product. 

(v)  Chemical,  physical,  or  biological 
composition; 

(vi)  Status  and  brief  reports  of  the 
results  of  developmental  work,  including 
animal  testing; 

(vii)  Description  of  the  manufacturing 
processes,  including  the  sources  of  all 
components: 

(viii)  Proposed  use  or  indications; 

(ix)  Description  of  all  known  modes  of 
action,  the  sponsor's  identification  of  the 
primary  mode  of  action,  and  the  basis 
for  that  determination; 

(x)  Schedule  and  duration  of  use; 

(xi)  Dose  and  route  of  administration 
of  drug  or  biologic; 

(xii)  Description  of  related  products, 
including  the  regulatory  status  of  those 
related  products:  and 

(xiii)  Any  other  relevant  information. 

(3)  "The  sponsor's  recommendation  as 
to  which  egency  component  should  have 
primary  jurisdiction,  with  accompanying 
statement  of  reasons. 


(d)  Where  to  file:  all  communications 
pursuant  to  this  subpart  shall  be 
addressed  to  the  attention  of  the  product 
jurisdiction  officer.  Such  a  request,  in  its 
mailing  cover  should  be  plainly  marked 
"Request  for  Designation." 

§  3.9    Letter  of  oealgnelfton. 

(a)  Each  request  for  designation  will 
be  reviewed  for  completeness  within  5 
working  days  of  receipt.  Any  request  for 
designation  determined  to  be  incomplete 
will  be  returned  to  the  applicant  with  a 
request  for  the  missing  information.  The 
sponsor  of  an  accepted  request  for 
designation  will  be  notified  of  the  filing 
date. 

(b)  Within  60  days  of  die  filing  date  of 
a  request  for  designation,  the  product 
jurisdiction  officer  will  Issue  a  letter  of 
designation  to  the  sponsor,  with  copies 
to  the  centers,  specifying  the  agency 
component  designated  to  have  primary 
jurisdiction  for  the  premarket  review 
and  regulation  of  the  product  at  issue, 
and  any  consulting  agency  components. 
The  product  jurisdiction  officer  may 
request  a  meeting  with  the  sponsor 
during  the  review  period  to  discuss  the 
request  for  designation.  If  the  product 
jurisdiction  officer  has  not  issued  a 
letter  of  designation  within  60  days  of 
the  filing  date  of  a  request  for 
designation,  the  sponsor's 
recommendation  of  the  center  with 
primary  jurisdiction,  in  accordance  with 
S  3.7(c)(3),  shall  become  the  designated 
agency  component. 

(c)  Request  for  reconsideration  by 
sponsor:  If  the  sponsor  disagrees  with 
the  designation,  it  may  request  the 
product  jurisdiction  officer  to  reconsider 
the  decision  by  filing,  within  15  days  of 
receipt  of  the  letter  of  designation,  a 
written  request  for  reconsideration  not 
exceeding  5  pages.  No  new  information 
may  be  included  in  a  request  for 
reconsideration.  The  product 
jurisdiction  officer  shall  review  and  act 
on  the  request  in  writing  within  15  days 
of  its  receipt. 

f3.S    Effect  of  letter  of  daelgnaMoa 

(a)  The  letter  of  designation 
constitutes  an  agency  determination  tha' 
is  subject  to  change  only  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  The  product  jurisdiction  officer 
may  change  the  designated  agency 
component  with  the  written  consent  of 
the  sponsor,  or  without  its  consent  to 
protect  the  public  health  or  for  other 
compelling  reasons.  A  sponsor  shall  be 
given  30  days  written  notice  of  any 
proposed  nonconsensual  change  in 
designated  agency  component.  The 
sponsor  may  request  an  additional  30 
days  to  submit  written  objections,  not  ti 
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exceed  15  pages,  to  the  proposed 
change,  and  shall  be  granted,  upoii 
request,  a  timely  meeting  with  the 
product  jurisdiction  officer  and 
appropriate  center  officials.  Within  30 
days  of  receipt  of  the  sponsor's  tvritten 
objections,  the  product  jurisdiction 
officer  shall  issue  to  the  sponsor,  with 
copies  to  appropriate  center  officials,  a 
written  determination  setting  forth  a 
statement  of  reasons  for  the  proposed 
change  in  designated  agency 
component.  A  nonconsensual  change  in 
the  designated  agency  component 
requires  the  concurrence  of  the  Deputy 
Commissioner  for  Operations  or  the 
Deputy  Commissioner  for  Policy. 

§  3.10    Stay  of  rtvtcw  tinw. 

Any  filing  with  or  review  by  the 
product  jurisdiction  officer  stays  the 
review  clock  or  other  established  time 
periods  for  agency  action  for  an 
application  for  marketing  approval  or 
required  investigational  notice  during 
the  pendency  of  the  review  by  the 
product  jurisdiction  officer. 

Subpart  B— {Reserved] 

Dated  November  14. 1991. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
|FR  Doc  91-27889  Filed  11-20-91;  8:45  amj 
■tLUHQ  COM  41W41-M 


21  CFR  Parts 

Delegations  of  Authority  and 
Organization;  Office  of  ttie 
Commissioner 

agcncy:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
to  redelegate  the  Commissioner's 
authority  to  designate  primary 
jurisdiction  over  the  premarket  review 
and  regulation  of  combination  products 
under  section  503(g)(1)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
353(g)(1))  a  provision  of  the  Safe 
Medical  Devices  Act  of  1990  to  the 
ombudsman  as  the  product  jurisdiction 
officer,  Office  of  the  Commissioner. 
Under  a  regulation  published  elsewhere 
in  this  issue  of  the  Federal  Register,  the 
FDA  ombudsman  is  the  designated 
product  jurisdiction  officer. 

EFFECTIVE  DATE;  November  21. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Ellen  Rawlings.  Division  of  Management 


Systems  and  Policy  (HFA-300).  Food 
and  Drug  Administration.  5600  Fishers 
Une.  Rockville,  MD  20857.  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  In 
conjunction  with  section  503(g)(1)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  353(g)(1)),  a  provision  of 
section  16  of  the  Safe  Medical  Devices 
Act  of  1990  (Pub.  L  101-629).  and 
implementing  regulations  to  be  found  at 
21  CFR  part  3  (created  in  a  companion 
document  also  publishing  in  this  issue  of 
the  Federal  Register).  FDA  is  amending 
the  delegations  of  authority  under  21 
CFR  part  5  to  add  new  S  5.32.  This 
section  gives  the  FDA  ombudsman  as 
the  product  jurisdiction  officer  authority 
to  determine  whether  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  the  Center  for  Devices  and 
Radiological  Health  (CDRH).  or  the 
Center  for  Drug  Evaluation  and 
Research  (CDER)  has  primary 
responsibility  for  premarket  review  and 
regulation  of  a  product  that  constitutes  a 
combination  of  a  drug,  device,  or 
biological  product  under  section 
503(gKl)  of  the  Federal,  Food,  Drug,  and 
Cosmetic  Act  (the  act)  or  that  is  a  drug, 
device,  or  biologic  product  where  the 
center  with  primary  jurisdiction  is 
unclear  or  in  dispute. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
I}rug.  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFH 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C  504.  552.  App.  2:  7  U.S.C. 
2271;  15  U.S.C.  638,  1281-1282.  3701-3711a: 
sees.  2-12  of  the  Fair  Pacliaging  and  Labeling 
Act  (15  U.SC.  1451-1461):  21  U.S.C.  41-50,  61- 
63. 141-149,  467f.  679(b).  801-688,  1031-1309; 
sees.  201-903  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321-394):  35  U.S.C. 
156:  sees.  301,  302,  303.  307.  310.  311.  351.  352. 
354-360F.  361.  362.  1701-1706,  2101-2672  of 
the  Public  Health  Service  Act  (42  U.S.C.  241, 
242,  242a,  2421,  242n,  243.  282.  283,  263b-2e3n, 
264,  265.  30OU-3OOU-5,  300aa-l-300ff):  42 
U.S.C.  1395y.  3246b,  4332,  4831(a),  10007- 
10008:  E.0. 11490.  11921,  and  12591. 


2.  New  S  5.32  is  added  to  Subpart  B  to 
read  as  follows: 

§  S.32    Autttortty  relating  to  determinatlnn 
of  product  primary  JurtacHctton. 

The  FDA  ombudsman  as  product 
jurisdiction  officer  is  authorized  to 
determine  whether  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER).  the  Center  for  Devices  and 
Radiological  Health  (CDRH).  or  the 
Center  for  Drug  Evaluation  and 
Research  (CDER)  has  primary 
responsibility  for  premarket  review  and 
regulation  of  a  product  that  constitutes  a 
combination  of  a  drug,  device,  or 
biological  product  under  section 
503(g)(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  or  that  is  a  drug,  device  or 
biologic  product  where  the  center  with 
primary  jurisdiction  is  unclear  or  in 
dispute. 

Dated:  November  14. 1991. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

|FR  Doc.  91-27870  Filed  ll-20-«1:  8:45  am) 

WUJNO  COOC  41t»41-M 


21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Biologies 
Evaluation  and  Researcti,  Center  for 
Devices  and  Radiological  Healtft,  and 
Center  for  Drug  Evaluation  and 
Researcti 

agency:  Food  and  Drug  Administration. 

HHS. 

action;  Final  rule.  

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  premarket  approval  of 
products  that  are  or  contain  a  biologic,  a 
device,  or  a  drug.  The  amendment  grants 
directors,  deputy  directors,  and  certain 
other  supervisory  personnel  in  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  the  Center  for  Devices 
and  Radiological  Health  (CDRH),  and 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  reciprocal  premarket 
approval  authority  to  approve  such 
products. 

EFFECTIVE  DATE:  November  21. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-300),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4978. 

SUPPLEMENTARY  INFORMATION:  This 
delegation  of  authority  will  assist  FDA 
in  implementing  section  503(g)(1)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
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(the  act).  (21  U.S.C  3S3(g)(l)),  which  was 
added  to  the  act  by  section  18  of  the 
Safe  Medical  Devices  Act  of  1990. 
Implementing  regulations,  to  be  codified 
at  21  CFR  part  3,  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

FDA  is  amending  the  delegations  of 
authority  under  8  5.20  (21  CFR  5.20),  the 
general  redelegations  of  authority  from 
the  Commissioner  of  Food  and  Drugs  to 
other  FDA  officers,  to  add  new  S  5.33. 
This  section  gives  Directors,  Deputy 
Directors,  and  other  designated 
supervisory  personnel  of  CBER.  CDRH, 
and  CDER  authority  to  approve  any 
product  containing  a  biologic,  a  device, 
or  a  drug.  Thus,  specified  officials  in 
CDER  who  currently  have  authority  to 
approve  new  drug  applications  have  the 
additional  authority  to  approve  a  device 
or  biologic;  specified  officials  in  CDRH 
who  currently  have  authority  to  approve 
medical  device  premarket  approval 
applications  have  the  additional 
authority  to  approve  products  that  are  or 
contain  a  drug  or  a  biologic:  and 
specified  official  in  CBER  who  currently 
have  the  additional  authority  to  approve 
license  applications  have  the  additional 
authority  to  approve  products  that  are  or 
contain  a  drug  ur  a  device.  This  new 
uuthority  should  help  to  expedite  the 
product  approval  process  in  each  center. 

Further  redelegation  of  the  authority 
is  not  authorized.  Authority  delegated  to 
a  position  by  title  may  be  exercised  by  a 
person  officially  designated  to  serve  in 


such  position  in  an  acting  capacity  or  on 
a  temporary  basis. 

List  of  Subjects  in  21  CFR  Part  5  i 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
functions  (Government  agencies). 

■  Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  S— DELEGATIONS  OF  ' 

AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  S  U.S.C.  504. 552.  App.  2: 7  U.S.C 
2271;  15  U.S.C.  638. 1261-1282,  3701-3711a; 
sees.  2-12  of  the  Fair  Paclcaging  and  labeling 
Act  (15  U.S.C  1451-1461);  21  U.S.C.  41-5a  BI- 
BS. 141-149.  4e7f.  679(b).  801-886.  1031-1309: 
sees.  201-903  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321-394);  35  U.S.C. 
156;  sees  301.  302.  303.  307.  310.  311.  351.  352. 
.  361.  362,  530-542. 1701-1706,  2101-2672  of  the 
Public  Health  Service  Act  (42  U.S.C.  241,  242. 
242a.  2421.  242n,  243.  262,  203,  263b-283n,  264, 
265,  3OOU-300U-5.  300aa-l-3(X)fr);  42  U.S.C 
1395y,  324eb,  4332.  4831(a).  10007-10006;  EG. 
11490. 11921.  and  12591. 

2.  New  §  5.33  is  added  to  subpurt  B  to 
read  as  follows: 

§  5.33    Premarliet  approval  of  a  product 
ttMrt  la  or  contains  a  biologic,  a  device,  or  a 
drug. 

For  a  product  that  is  or  contains  a 
biologic  a  device,  or  a  drug,  the 


following  officials  in  the  Center  for 
Biologies  Evaluation  and  Research. 
Center  for  Devices  and  Radiologicul 
Fiealth.  or  Center  for  Drug  Evaluation 
and  Research  who  currently  hold 
delegated  premarket  approval  authority 
for  biologies,  devices,  or  drugs, 
respectively,  are  hereby  delcgutcd  all 
the  authorities  necessary  for  premarket 
approval  of  any  product  that  is  a 
biologic,  a  device,  or  a  drug,  or  any 
combination  of  two  or  more  of  these 
products} 

(a)  The  Director  and  Deputy  Director. 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  and  the  Director. 
Office  of  Biological  Product  Review. 
CBER. 

(b)  The  Director  and  Deputy  Director. 
Center  for  Devices  and  Radiologicul 
Health  (CDRH)  and  the  Director.  Office 
of  Device  Evaluation,  CDRH. 

(c)  The  Director  and  Deputy  Director. 
Center  for  Drug  Evaluation  and 
Research  (CDER);  the  Director,  Pilot 
Drug  Evaluation  Staff.  CDER:  und  the 
Directors  of  the  Offices  of  Drug 
Evaluation  I  and  Drug  Evaluation  II, 
CDER. 

Dated:  November  14. 1091 
David  A.  Keskler, 
Commissioner  of  Food  and  Drugs. 
|FR  Doc.  91-27871  Filed  ll-.'H^^l;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

|Docl(«tNa91(>-044SI 

Assignment  of  Agency  Component  for 
Review  of  Premartcet  Applications; 
Guidance  Documents  Entitled 
Intercenter  Agreements  for  Biologic, 
Device  and  Drug  Products;  Availability 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  three  guidance 
documents:  (1)  The  Intercenter 
Agreement  between  the  Center  for  Drug 
Evaluation  and  Research  and  the  Center 
for  Biologies  Evaluation  and  Research; 
(2)  the  Intercenter  Agreement  between 
the  Center  for  Devices  and  Radiological 
Health  and  the  Center  for  Biologies 
Evaluation  and  Research;  and  (3)  the 
Intercenter  Agreement  between  Center 
for  Devices  and  Radiological  Health  and 
Center  for  Drug  Evaluation  and 
Research.  These  intercenter  agreements 
describe  the  allocation  of  responsibility, 
by  center,  for  categories  of  products  or 
specific  products  which  are  a  biologic,  a 
device,  or  a  drug.  These  intercenter 
agreements  also  describe  mechanisms 
for  dispute  resolution  and  logistics  for 
collaborative  reviews  and  refer  to  a  new 
regulation  issued  by  FDA  to  implement 
section  503(g](l]  of  the  Federal  Food. 
Drug  and  Cosmetic  Act,  as  amended  by 
section  16  of  the  Safe  Medical  Devices 
Act  of  1990  (SMDA).  regarding  the 
review  and  regulation  of  combination 
products. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  intercenter 
agreements  to  the  Docicets  Management 
Branch  {HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
requests.  Requests  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Copies  of  the  intercenter 
agreements  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Copies  may  also  be  obtained  from  the 
following  persons: 

1.  lack  W.  Martin.  Office  of  Small 
Business,  Scientific  and  Trade  Affairs 
(HF-51).  Food  and  Drug  Administration, 
rm.  15-61.  5600  Fishers  Lane.  Rockville, 


MD  20857.  301-443-6776,  FAX  301-443- 
5153; 

2.  Mark  A.  Elengold,  Center  for 
Biologies  Evaluation  and  Research 
(HFB-140).  Food  and  Drug 
Administration,  rm.  109,  8800  Rockville 
Pike.  Bethesda.  MD  20892.  301-295-8228; 

3.  Patrick  J.  Savino,  Center  for  Drug 
Evaluation  and  Research,  Executive 
Secretariat  Staff  (HFD-8),  Food  and 
Drug  Administration,  rm.  151,  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
295-8012; 

4.  Leighton  W.  Hansel.  Center  for 
Devices  and  Radiological  Health. 
Division  of  Product  Surveillance  (HFZ- 
340).  Food  and  Drug  Administration,  rm. 
380, 1390  Piccard  Dr..  Rockville,  MD 
20850,  301-427-1311,  FAX  301^27-1967; 
or 

5.  Connie  Halkovich,  Office  of  the 
Ombudsman  (HF-7),  Food  and  Drug 
Administration,  rm.  14-84,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
1306,  FAX  301-227-6807. 

FOR  FURTHER  INFORMATION  CONTACT 
Edwin  V.  Dutra,  Jr.,  Office  of  the 
Commissioner  (HF-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 301-443-1306. 
SUPPLEMENTARY  INFORMATION:  The 
intercenter  agreements  are  guidance 
documents,  which  are  nonbinding 
determinations  designed  to  provide 
useful  guidance  to  the  public. 

The  intercenter  agreement  between 
the  Centers  for  Drug  Evaluation  and 
Research  and  Biologies  Evaluation  and 
Research  outlines  a  working  agreement 
between  the  centers.  This  working 
agreement  assigns  jurisdiction  for  the 
regulation  of  drug  and  biological 
products  and  describes  those  product 
characteristics  or  medical  indications 
that  require  collaborative  review  by  the 
two  centers.  The  agreement  also 
contains  mechanisms  for  dispute 
resolution  and  logistics  of  collaborative 
reviews,  including  the  use  of  advisory 
committees. 

The  intercenter  agreement  between 
the  Centers  for  Biologies  Evaluation  and 
Research  and  Devices  and  Radiological 
Health  is  an  update  of  an  existing 
agreement  first  developed  in  1982.  The 
1982  agreement  identified  the 
responsibilities  of  each  center  for 
medical  device  activities.  This  updated 
agreement  continues  to  identify  the 
responsibilities  of  each  center  for 
medical  device  activities  but.  due  to  the 
major  organizational  changes  within 
FDA  over  the  years  and  due  to  major 
advances  in  medical  device  technology, 
the  agreement  includes:  (1)  Medical 
devices  that  were  not  specified  in  the 
earlier  agreement,  and  (2)  developing 
medical  devices  and  device  technologies 


for  which  there  were  no  previous 
jurisdictional  guidance  documents.  This 
agreement  supersedes  all  prior 
agreements  and  outlines  the  working 
relationship  existing  between  the  two 
centers  for  certain  categories  of  medical 
devices  or  specified  medical  devices. 

The  intercenter  agreement  between 
the  Centers  for  Drug  Evaluation  and 
Research  and  Devices  and  Radiological  . 
Health  represents  a  compilation  and 
update  of  several  ad  hoc  agreements 
between  the  two  centers  concerning  the 
status  of  products,  i.e..  whether  a 
particular  product  was  regulated  as  a 
drug  or  a  device.  This  agreement 
identifies  those  products  subject  to 
regulation  as  a  device,  those  products 
subject  to  regulation  as  a  drug,  and  how 
some  combination  products  will  be 
regulated.  It  also  outlines  working 
relationships  between  the  two  centers. 
This  agreement  supersedes  all  previous 
agreements  and  decisions  about 
jurisdictional  matters  involving  drugs 
and  devices  except  for  the  transitional 
device  notice  published  in  the  Federal 
Register  of  December  16, 1977  (42  FR 
63472). 

For  products  not  included  in  the 
intercenter  agreements,  the  process  for 
determining  the  center  with  primary 
jurisdiction  is  set  forth  in  a  new 
regulation,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  required 
by  the  SMDA.  Section  16  of  the  SMDA 
requires  that  the  agency  designate  a 
component  of  FDA  to  have  primary 
jurisdiction  for  the  premarket  review 
and  regulation  of  products  containing  a 
combination  of  two  or  more  of  the 
following:  A  drug,  a  device,  or  a 
biological  product. 

The  new  regulation  implements 
section  16  of  the  SMDA  and,  to  further 
enhance  the  efficiency  of  agency 
operations,  also  covers  any  drug,  device, 
or  biologic  product  where  jurisdiction  is 
unclear  or  in  dispute.  At  the  present 
time,  this  new  regulation  does  not  apply 
to  other  products  regulated  by  FDA  such 
as  foods,  veterinary  products,  or 
cosmetics. 

The  agency  recognizes  that  changes  to 
the  intercenter  agreements  may  occur  in 
the  future.  When  changes  are  made, 
copies  of  the  revised  intercenter 
agreements  will  be  placed  on  public 
display  in  the  Dockets  Management 
Branch  (address  above)  and  a  notice  of 
availability  will  be  published  in  the 
Federal  Register. 

Dated:  November  14, 1991, 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
|FR  Doc.  91-27872  Filed  11-20-91:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  203,  213.  and  234 
(Docket  No.  R-91-1557;  FR-2867-P-01) 
RIN  2502-AF07 

Single  Family  Mortgage  Insurance 
Program,  Mortgage  Assumability  and 
Release  Requirements 

agency:  Office  of  ihe  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
ACTION:  Proposed  rule. 

summary:  Section  203(r]  of  the  National 
Housing  Act  (the  Act)  requires  HUD  to 
take  appropriate  actions  to  reduce 
losses  under  the  single  family  mortgage 
insurance  programs,  including  three 
specific  actions.  These  are:  (1)  An 
annual  review  of  the  rate  of  early 
serious  defaults  and  claims  in 
accordance  with  section  533  of  the  Act: 
(2)  A  requirement  that  only  creditworthy 
persons  may  acquire  ownership  of 
property  encumbered  by  an  FHA- 
insured  mortgage;  and  (3)  To  advise  the 
original  mortgagor  of  procedures  for 
release  from  personal  liability  on  a 
mortgage  that  is  assumed.  This  proposed 
rule  would  cover  most  of  the  provisions 
of  section  203(r)  of  the  National  Housing 
Act,  and  other  related  HUD/FHA 
policies  currently  stated  in 
administrative  issuances  other  than 
regulations.  It  would  also  set  forth 
policy  not  currently  in  regulations  on  the 
subjects  of  assumability  of  insured 
si.ngle  family  mortgages  and  release  of 
personal  liabihty  of  selling  mortgagors. 
DATES:  Comment  Due  Date:  January  21. 
1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 

A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.-5:30  p.m. 
Eastern  Time)  at  the  above  address. 

As  a  convenience  to  commenters.  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708^337.  (This  is  not  a  toll-free 


number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  to  assure  reasonable  access. 
to  the  equipment.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Clerk  ((202)  708-2064); 
TDD  (202)  708-3259.  (These  are  not  toll- 
free  numbers.) 
FOR  FURTHER  INFORMATION  CONTACT 

John  J.  Coonts,  Deputy  Director,  Office 
of  Insured  Single  Family  Housing,  room 
9266,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410.  Telephone  (202) 
708-3046;  TDD  (202)  708-4594.  (These 
are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  proposed  rule  would  set  forth  a 
number  of  related  requirements,  based 
on  existing  policy,  relating  to  two  main 
subjects:  (1)  The  policy  permitting  free 
assumability  of  insured  mortgages  under 
the  single  family  mortgage  insurance 
programs,  and  exceptions  to  this  policy, 
and  (2)  release  of  a  mortgagor's  personal 
liability  on  such  a  mortgage  upon 
transfer  of  the  property  by  the 
mortgagor.  Most  of  the  requirements  are 
derived  from  section  203(r)  of  the 
National  Housing  Act  or  section  203(g) 
of  the  National  Housing  Act.  as  well  as 
mortgagee  letters,  HUD  handbooks,  and 
various  internal  HUD  memoranda, 
implementing  these  sections  or 
otherwise  setting  forth  and  describing 
current  policy. 

Section  203(r)  generally  requires  HUD 
to  take  appropriate  actions  to  reduce 
losses  under  the  single  family  mortgage 
insurance  programs.  Three  specific 
actions  are  required.  The  first,  an  annual 
review  of  the  rate  of  early  serious 
defaults  and  claims  in  accordance  with 
section  533  of  the  National  Housing  Act. 
has  been  implemented  as  24  CFR  203.8 
through  a  final  rule  published  on  May  7, 
1990,  55  FR  18869.  The  second  action 
HUD  must  take  is  to  require  that  only 
creditworthy  persons  shall  acquire 
ownership  of  property  encumbered  by 
an  FHA-insured  mortgage.  This 
requirement  would  be  implemented 
through  the  proposed  regulation  as  new 
§  203.512.  That  section  would  also 
restrict  acquisition  of  property  so 
encumbered  as  a  secondary  residence  or 
by  an  investor,  pursuant  to  section 
203(g).  The  new  requirement  refMesents 
an  exception  to  HUD's  traditional  policy 
against  restraints  on  alienability  of 
mortgaged  property  which  restrict  the 
assumability  of  insured  mortgages.  That 
traditional  policy  would  be  set  forth  in 


regulations  for  the  first  time  in  the 
proposed  new  SS  203.41  and  234.66. 
Other  policy  exceptions,  notably 
regarding  the  use  of  restrictions  for 
affordable  housing  programs,  are 
addressed  in  detail  in  those  sections. 

The  third  action  required  under 
section  203(r)  is  advice  to  the  original 
mortgagor  of  procedures  for  release 
from  personal  liability  on  a  mortgage 
which  is  assumed.  This  requirement 
would  be  implemented  through  the 
proposed  new  S  203.510.  Section  203(r) 
also  provides  for  release  of  a  selling 
mortgagor  in  certain  circumstances 
when  5  years  have  elapsed  from  the 
date  a  purchaser  assumed  the  mortgage. 
This  provision  would  also  be 
implemented  in  the  proposed  new 
§  203.510.  A  more  detailed  section-by- 
section  description  of  the  proposed  rule 
follows. 

The  changes  made  to  subpart  A  of 
part  203  would  be  automatically 
incorporated  by  reference  in  the 
program's  regulations  for  all  single 
family  mortgage  insurance  programs 
except  part  206  (home  equity  conversion 
mortgagees)  213  (cooperative  housing) 
and  234  (condominiums).  Corresponding 
changes  would  be  made  to  part  234.  The 
changes  made  to  subpart  C  of  part  203 
would  be  automatically  incorporated  for 
all  programs  except  part  206.  This 
proposed  rule  is  not  relevant  for  part  206 
since  home  equity  conversion  mortgages 
insiued  under  that  part  are  never 
assumable  (sale  of  the  home  requires 
repayment  of  the  mortgage  in  full)  and    j 
HUD  requires  evidence  of  good  j 

marketable  title  when  the  mortgage  is     | 
originated  rather  than  during  insurance 
claims  processing. 

n.  Proposed  Rule 

Section  203.41  and  234.66.  Paragraph  (a) 

These  key  terms  used  in  §§  203.41  and 
234.66  and  relevant  to  mortgage 
assumability  policies  would  be  defined: 
"low-  or  moderate-income  housing." 
"eligible  governmental  or  non-profit 
program."  "legal  restrictions  on 
conveyance."  "tax-exempt  bond 
financing."  and  "eligible  nonprofit 
organization."  For  purposes  of  these 
sections,  a  home  would  be  considered 
low-  or  moderate-income  housing  if  it 
tvill  be  affordable  (taking  into  account 
available  financing)  for  mortgagors  with 
an  income  not  exceeding  115  percent  to 
the  median  area  income.  That  income 
level  is  the  same  one  generally 
applicable  to  tax-exempt  bond 
financing:  it  was  also  used  in  Mortgagee 
Letter  89-31  to  identify  low-  or 
moderate-income  persons  for  purposes 
of  defining  certain  eligible  nonprofit 
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organizations  as  eligible  mortgagors 
under  the  revised  section  203(g)  of  the 
National  Housing  Act.  An  eligible 
governmental  or  nonprofit  program 
would  mean  a  program  designed  to 
assist  to  purchase  of  low-  or  moderate- 
income  housing  which  is  operated 
pursuant  to  a  program  established  by 
Federal  law  or  operated  by  a  State  or 
local  government  or  an  eligible  nonprofit 
organization. 

Legal  restrictions  on  conveyance 
generally  would  be  prohibited  by 
§  203.41(b).  The  phrase  would  be 
broadly  defined  as  any  provision, 
wherever  contained,  that  attempts  to 
cause  a  conveyance  by  the  mortgagor  to 
be  void,  voidable  or  the  basis  of 
contractual  liability,  to  lead  to 
termination  of  the  mortgagor's  property 
interest  if  a  conveyance  is  attempted,  to 
require  third  party  consent  to  the 
conveyance,  to  limit  the  sales  proceeds 
a  selling  mortgagor  could  retain,  or  to 
increase  the  mortgagor's  obligations  or 
the  mortgagee's  rights  under  the  insured 
mortgage.  The  definition  would  be 
based  primarily  on  the  definition  used  in 
the  common  law  on  restraints  against 
alienation  as  stated  in  the  American 
Law  Institute's  Restatement  of  Property, 
Part  IV.  Section  404  (1944).  and 
Restatement  of  Property  2d.  Donative 
Transfers.  Part  IL  5§  3.1-3.3  (1983).  The 
discussion  in  the  Restatement  volumes 
is  relevant  as  a  more  thorough 
explanation  of  the  kinds  of  restrictions 
that  are  addressed  by  the  proposed  rule. 
The  definition  is  somewhat  broader  than 
the  Restatement  concept  of  the  common 
law.  Unlike  the  common  law  doctrine. 
HUD  would  also  view  restraints 
resulting  from  statute  or  regulations  as 
covered  by  (203.41.  The  definition 
would  include  provisions  affecting  the 
mortgagor-mortgagee  relationship  on  the 
basis  of  a  conveyance  (such  as  a  due- 
on-sale  clause)  since  such  provisions 
can  have  the  practical  effect  of 
interfering  with  the  mortgagor's  ability 
to  convey  property.  The  definition 
would  also  extend  to  use  restrictions 
requiring  continued  owner-occupancy 
and  thus  prohibiting  rental.  The 
acceptability  and  unacceptability  of 
various  legal  restrictions  on  conveyance 
would  be  as  indicated  in  this  rule  rather 
than  the  somewhat  different  common 
law  grounds  for  distinguishing  between 
valid  and  invalid  restrictions  on 
alienation. 

Tax-exempt  bond  financing  would  be 
defined  as  financing  through  qualified 
mortgage  bonds  described  in  section  143 
of  the  Internal  Revenue  Code  of  1986. 
An  eligible  nonprofit  organization  for 
purposes  of  these  sections  would  be 


given  the  same  definition  as  in 
Mortgagee  Letter  89-31. 

Sections  203.41  and 234.66.  Paragraph 
(b) 

This  provision  would  state  a  long- 
standing general  policy  of  the  HUD/ 
FHA  single  family  mortgage  insurance 
programs  favoring  free  alienability  of 
property  without  restrictions  so  that  the 
insured  mortgage  is  freely  assumable. 
with  certain  exceptions  discussed 
below.  The  policy  has  never  been 
directly  stated  in  regulations,  but  HUD 
Handbook  4330.1  (Administration  of 
Insured  Home  Mortgages)  states  in 
Paragraph  91:  "Every  borrower  having  a 
HUD-insured  mortgage  has  the 
unequivocal  right  to  dispose  of  his 
property  as  he  sees  fit  with  no 
restrictions  of  any  kind  imposed  upon 
the  assumptor  *  *  *"  For  mortgages 
secured  by  leasehold  interests, 
paragraph  6-32.A.(4]  of  HUD  Handbook 
4150.1  Rev.  1  (Valuation  Analysis  for 
Home  Mortgage  Insurance)  prohibits 
restrictions  on  assignment  of  the  lease, 
as  does  paragraph  3-l.a.(4)  of  HUD 
Handbook  4010.1  Chg.  10  (Definitions. 
Policy  Statements  and  General  Rulings). 

This  policy  is  similar  to  the  common 
law  doctrine  that  unreasonable 
restraints  on  alienation  of  property  held 
in  a  fee  simple  interest  are 
unenforceable.  In  some  states  the 
doctrine  has  been  enacted  as  a  statute, 
e.g..  California  Civil  Code  section  711, 
Georgia  Code  Ann.  section  44' 6  43,  and 
North  Dakota  Cent.  Code  section  47-02- 
26.  This  rule  would  not  supersede  state 
law,  and  would  apply  to  some  restraints 
which  might  not  be  considered  restraints 
on  alienation  under  the  law  of  the  state 
in  which  a  home  is  located,  such  as  due- 
on-sale  clauses,  rights  of  first  refusal, 
owner-occupancy  requirements  and 
governmental  restrictions.  To  avoid 
confusion  between  this  rule  and  state 
law  on  restraints  on  alienation  of 
property,  the  rule  would  use  the  term 
"legal  restrictions  on  conveyance" 
instead  of  referring  to  "restraints  on 
alienation.'* 

HUD's  general  policy  set  forth  in  this 
part  of  the  rule  would  recognize  that  an 
important  feature  of  true 
homeownership  is  the  owner's  ability  to 
dispose  freely  of  his  or  her  home  on 
terms  agreed  to  by  the  owner,  and  to 
otherwise  retain  unfettered  ownership. 
It  also  guards  against  the  use  of  legal 
restrictions  on  conveyance  as  a  means 
of  perpetuating  discrimination.  The  rule 
would  also  protect  HUD  by  assuring 
that  a  mortgagor  unable  to  make 
mortgage  payments  would  have  the 
legal  ability  to  transfer  the  property  to 
another  mortgagor  able  to  make  the 


payments,  thereby  avoiding  a  mortgage 
default  and  possible  insurance  claim. 

The  rule  would  also  be  consistent 
with  HUD  claims  regulations  which 
generally  require  insurance  claims  to  be 
based  on  good  marketable  title:  either 
such  title  must  be  conveyed  to  HUD 
(§  203.366)  or  the  mortgagee  must 
acquire  and  convey  such  title  to  a  third 
party  (S  203.368).  HUD  has  waived  the 
right  to  object  to  title  in  a  limited 
number  of  situations  set  forth  in 
S  203.389.  This  rule  would  not  prohibit 
insurance  claims  on  any  of  those 
grounds. 

HUD  does  not  require  title  evidence  or 
certification  of  good  marketable  title  at 
closing  under  current  procedures,  but 
mortgagees  do  routinely  assure 
themselves  at  closing  that  they  will  be 
able  to  obtain  good  marketable  title 
through  foreclosure  if  necessary,  in 
order  to  make  an  insurance  claim.  This 
is  recognized  in  HUD  Handbook  4000.2, 
paragraph  7-1. a.,  which  advises 
mortgagees  originating  mortgages  to 
contact  the  HUD  Office  in  case  of  title 
problems  not  waived  by  J  203.389. 
Nothing  in  this  proposed  rule  would 
require  title  evidence  at  closing,  but  the 
Department  would  expect  a  mortgagee 
not  to  proceed  with  a  mortgage  in 
connection  with  property  known  to  be 
ineligible  for  insurance  under  S  §  203.41 
or  234.66.  and  to  take  reasonable 
measures  to  assure  that  the  property  is 
not  ineligible  under  those  sections. 

Paragraph  (b)  would  recognize  that 
there  are  major  exceptions  to  the 
general  policy  in  the  rule.  The 
exceptions  are  contained  in  the 
remainder  of  SS  203.41  and  234.66 
principally  concerning  affordable 
housing  programs,  in  §  203.258  (as 
revised  on  August  24, 1990,  55  FR  34800. 
34806)  concerning  restrictions  on 
assumption  by  investors,  in  new 
S  203.512  concerning  mandatory  credit 
review  of  assumptors,  and  in  the 
amended  section  203(g)  of  the  National 
Housing  Act  which  contains  restrictions 
on  mortgage  assumptions  for  second 
homes  which  are  not  yet  stated  in 
regulations. 

Sections  203.41  and  234.66.  Paragraphs 
(c)and(d) 

These  provisions  would  set  forth  an 
exception  for  low-  or  moderate-income 
housing  programs  to  the  general  policy 
of  free  assumability  stated  above.  HUD 
has  been  applying  the  exception  since 
approximately  1980.  HUD  has  permitted 
mortgage  insurance  for  properties  with 
certain  restrictions  on  rental  or  transfer 
of  ownership  if  the  restrictions  are  part 
of  a  state  or  local  government  program 
to  further  affordable  housing  for  low-  or 


in7S4  Federal  Register  /  Vol   56.  No.  225  /  Thuraday.  November  21.  1991  I  Proposed  Rules 


moderate-mcome  person*,  provided  thai 
the  restrictions  terminate  whenever  title 
is  transferred  by  fbreclosore  or  deed-in- 
lieu  of  foreclosure,  or  whenever  the 
mortgitge  is  assigned  to  HUD.  The 
proviso  prevents  conflict  with  §  203.366, 
and  protects  HUD'S  financial  interests  if 
an  insurance  claim  still  results  despite 
assistance  to  the  mortgagor  under  a  low- 
or  moderate-income  housing  program. 
Additionally,  the  Department  would  not 
be  able  to  administer  effectively  its 
property  disposition  functions  if 
required  to  comply  with  the  numerous 
varied  State  and  local  affordable 
housing  restrictions.  HUD  has  concluded 
thai  the  objective  of  encouraging 
affordable  housing  justifies  an  exception 
to  lis  general  policy  of  free  assumabibty 
as  long  as  its  financial  interests  are 
protected.  This  is  consistent  with  the 
common  law  on  unreasonable  restraints 
against  alienation,  which  recognizes 
that  certain  restraints  are  justifiable  if 
the  social  objectives  of  the  restraints 
outweigh  Ihe  social  injustices  which  are 
associated  with  restraints  on  alienation. 
See.  e.g..  Restatement  of  Property, 
section  410,  Comment  at  2429  (1944). 

The  proposed  paragraphs  (c)  and  (d) 
also  would  expand  this  policy  exception 
to  recognize  recent  legislative  actions. 
Section  143  of  die  HUD  Reform  Act  of 
1989  eliminated  most  investors  from  the 
single  family  mortgage  insurance 
programs.  Specific  exceptions  were 
made  for  public  bodies  as  mortgagors, 
as  well  as  private  tax-exempt  nonprofit 
organizations  as  mortgagors  if  they 
intend  to  sell  or  lease  mortgaged 
property  to  low-  or  moderate-income 
persons.  Current  HUD  policy  does  not 
recognize  a  special  status  for  pro-ams 
operated  solely  by  nonprofit 
organizations  which  were  not  part  of  a 
governmental  program.  As  well,  the 
current  policy  exception  is  directed  to 
homeownership  and  not  restrictions  on 
rental  by  low-  or  moderate-income 
persons  as  permitted  under 
?}  203.41(a)(3)  and  234.e6(a)(3)  of  the 
proposed  rule.  However,  section  143  is 
express  recognition  of  the  important  role 
both  public  and  nonprofit  private 
organizations  can  play  in  developing  a 
variety  of  approaches  for  expanding 
aH'ordable  housing  opportunities,  and 
this  rule  would  permit  fall 
implementation  of  the  current  legislative 
policy  on  public  and  nonprofit 
mortgagors.  Public  and  nonprofit 
affordable  housing  progranw  often 
require  the  use  of  special  rental  or 
transfer  restrictions  to  ensure  long-term 
affordabihty.  and  to  prevent  windfall 
profits  to  program  beneficiaries.  A 
related  amendment  would  be  made  to 
the  current  }}  203.32  (b)  and  (c)  and 


234.55  (b)  and  (c).  to  allow  HUD  to 
accept  junior  liens  held  by  nonprofit 
orgaoizatiooa  engaged  in  a  low-  or 
moderate-income  housing  on  the  same 
terms  as  junior  governmental  liens. 

The  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
(FIRREA)  contains  a  number  of 
provisions  with  the  intended  effect  of 
increasing  the  involvement  of  Federal  or 
federally  chartered  institutions  in 
affordable  housing,  through  property 
disposition  by  the  Resolution  Trust 
Corporation  (RTC)  or  through  affordable 
housing  programs  of  the  Federal  Home 
Loan  Banks.  The  new  National 
Affordable  Housing  Act  creates  several 
major  new  Federal  programs  designed  to 
support  the  objective  of  affordable 
homeownership  for  low-  and  moderate- 
income  persons,  such  as  the  HOME 
Investment  Partnerships  and  the 
Homeownership  and  Opportunity  for 
People  Everywhere  (HOPE)  programs.  In 
response  to  these  legislative  provisions, 
the  proposed  rule  would  broadly 
recognize  low-  or  moderate-income 
programs  created  pin^uant  to  Federal 
law  as  programs  included  in  the  policy 
exception  created  in  this  rule. 

The  list  of  permissible  restrictions  in 
proposed  paragraph  (d)  of  ||  203.41  and 
234.66  would  include  the  major  features 
of  affordable  housing  programs  which 
have  been  accepted  during  the  past 
decade  as  compatible  with  FHA 
policies,  with  modification  where 
needed  to  be  compatible  with  the  HOPE 
program.  Subparagraph  (dKl)  would 
allow  restrictions  on  the  resale  price  of 
a  home,  but  the  resale  price  could  not  be 
so  restrictive  as  to  prevent  the  seller 
from  recovering  a  reasonable  share  of 
any  appreciation  in  home  value.  HUD 
would  allow  appreciation  recovery  to  be 
limited  to  a  share  of  appreciation 
acceptable  to  HUD;  the  current  intention 
is  to  require  that  the  seller  receive  at 
least  50  percent  of  appreciation. 
Subparagraph  (d)(2)  would  permit 
restrictions  to  extend  beyond  the  term  of 
the  mortgage,  but  would  not  override 
any  State  or  local  laws  limiting  the 
duration  of  restrictions. 

Subparagraphs  (d)(3)  and  (d)(4)  would 
allow  HUD  to  insure  property  subject  to 
an  option,  pre-emptive  right  to  purchase 
or  right  of  first  refusal  to  be  held  and 
exercised  by  a  governmental  body  or 
nonprofit  organization.  Such  rights 
would  need  to  be  exercised  within  a 
period  of  time  determined  by  the 
Secretary  (probably  60  days),  and  an 
option  would  need  to  be  priced  so  that 
the  seller  would  recover  a  share  of 
appreciation  acceptable  to  HUD.  While 
proposed  subparagraph  (d)(4)  would 
permit  mortgage  ins»irance  for  property 


subject  to  certain  rights  of  first  refusal,  it 
would  end  an  administrative  policy 
adopted  in  1981  which  generally 
permitted  condominiam  associations  for 
condominiums  at  least  one  year  old  to 
retain  rights  of  first  refusal.  Rights  of 
first  refusal  required  by  the  HOPE 
program  would  also  be  permitted. 
Subparagraphs  (d)(5)  and  (d)(5)  would 
authorize  owner-occupancy 
requirements  and  limitations  on 
purchasers,  respectively. 

Subparagraph  (d)(7)  addresses  the 
splitting  of  fee  simple  into  two  parts  so 
that  the  homebuyer  initially  receives 
title  subject  to  a  condition  subsequent, 
while  the  seller  (such  as  a  local 
government)  retains  a  right  of  entry  for 
condition  broken  until  the  condition 
(such  as  an  obligation  to  rehabilitate  the 
property)  is  satisfied.  If  the  seller  also 
executes  the  mortgage,  it  can  be 
considered  a  mortgage  on  fee  simple 
title  meeting  the  requirements  of  section 
201  of  the  National  Housing  Act. 
However,  this  arrangement  would 
constitute  a  legal  restriction  on 
conveyance  for  purposes  of  the 
proposed  rule,  and  thus  would  be 
permissible  only  under  the 
circumstances  described  in 
subparagraph  (d)(7).  HUD  regards  this 
arrangement  as  appropriate  only  for 
rehabilitation  loan  cases  insured  under 
section  203(k)  of  the  Natiooal  Housing 
Act.  rather  than  as  means  for  general 
enforcement  of  the  terms  of  affordable 
housing  programs. 

HUD  is  satisfied  that  a  "conditional 
fee"  arrangement  does  not  transgress 
section  201  of  the  National  Housing  Act. 
However,  a  mortgagor  who  has 
defaulted  both  on  the  condition  stated  in 
the  deed  and  on  the  mortgage  might  not 
have  the  opportunity  to  be  considered 
for  possible  assignment  of  the  mortgage 
to  HUD  under  section  230  of  the  Act.  if 
the  title  reverts  to  the  grantor  before 
assignment  can  be  fully  considered. 
HUD  is  concerned  that  this  could  be 
construed  as  a  circumvention  of  the 
intent  behind  section  230,  which  is  to 
allow,  to  a  mortgagor  who  defaults  on 
mortgage  payments  because  of 
circumstances  beyond  the  mortgagor's 
control,  temporary  relief  through 
assignment  of  the  mortgage  to  HUD  with 
a  limited  period  of  forbearance  by  HUD. 
The  mortgagor's  default  on  a  condition 
stated  in  the  deed  (for  example,  failure 
to  complete  rehabilitation  of  the 
residence  within  a  stated  time)  could  be 
due  to  the  same  temporary  financial 
difficulties  which  would  make  section 
230  applicable.  HUD  specifically 
requests  comment  on  whether  the 
proposed  subparagraph  (d)(7)  should  be 
allowed  to  encourage  rehabilitation  of 


Federal  Register  /  Vol.  56.  No.  225  /  Thursday.  November  21.  1991  /  Proposed  Rules  58765 


affordable  housing,  despite  possible 
interference  with  the  objectives  of 
section  230. 

Section  203.41  and  234.66,  Paragraph  (e) 

This  provision  would  permit  a 
mortgagee  to  make  a  mortgage  loan 
funded  through  tax-exempt  bond 
financing  and  to  include  a  due-on-sale 
clause  approved  by  the  Secretary.  HUD 
has  allowed  this  approach  since  1981 
and  revised  instructions  were  issued  on 
October  12, 1990  in  Notice  H  90-76.  The 
clause  would  permit  acceleration  of  the 
loan  if  it  no  longer  qualifies  for  tax- 
exempt  bond  financing.  This  provision 
would  enable  the  bond  issuer,  acting 
through  the  mortgagee,  to  protect  the 
tax-exempt  nature  of  the  bonds  and  thus 
contribute  to  marketability  and  a  lower 
interest  rate  for  the  bonds,  which  shoidd 
result  in  a  lower  mortgage  interest  rate. 
The  potential  subsidy  recapture  required 
in  certain  circumstances  by  section 
143(m)  of  the  Internal  Revenue  Code 
does  not  disqualify  a  mortgage  for 
insurance. 

Sections  203.41  and  234.66,  Paragraph  (f) 

This  provision  would  recognize  that 
protective  covenants  excluding  non- 
elderly  are  permissible  if  there  is  no 
illegal  discrimination  and  no  impairment 
of  marketability.  For  example,  a  home  in 
a  retirement  community  might  be 
restricted  to  elderly  homeowners  if  such 
property  could  be  easily  marketed  and 
the  restriction  complies  both  with  the 
Fair  Housing  Act  of  1966  as  amended, 
and  any  applicable  state  and  local 
nondiscrimination  laws. 

Section  203.41  and  234.66,  Paragraph  (g) 

Special  exceptions  would  be 
recognized  where  real  property  is  not 
freely  alienable  as  a  matter  of  law: 
mortgages  insured  on  restricted  Indian 
lands  or  Hawaiian  Home  Lands  under 
sections  247  and  248  of  the  National 
Housing  Act,  and  mortgages  on  property 
in  the  Northern  Mariana  Islands  and 
American  Samoa. 

Section  203.510.  Paragraph  (a) 

Subpart  C  of  part  203  (the  mortgage 
servicing  regulations)  would  be 
amended  by  adding  a  new  section. 
Paragraph  (a)  of  the  section  would  set 
forth  the  procedures  through  which  a 
selling  mortgagor  can  obtain  release  of 
personal  liability  on  the  mortgage.  Hie 
key  items  would  be:  (i)  The  need  for  an 
affirmative  determination  by  HUD  or  an 
approved  Direct  Endorsement  lender 
that  the  purchaser  is  creditworthy  under 
the  standards  applicable  when  a  release 
of  the  mortgagor  is  intended,  and  (ii) 
assumption  of  personal  liability  by  the 
purchaser.  The  latter  requirement  has 


previously  been  stated  in  the  regulations 
as  S  203.258.  and  the  procedures  which 
are  currently  followed  to  implement 
S  203.256  are  consistent  with  those 
proposed  in  this  section.  The  procedures 
are  described  in  more  detail  in 
Mortgagee  Letter  89-27. 

Section  203.510,  Paragraph  (b) 

This  paragraph  would  implement  a 
provision  which  was  enacted  in  1988  in 
the  original  version  of  section  203(r)  of 
the  National  Housing  Act.  Section  203(r) 
provides  that,  in  any  case  where  a 
homeowner  (mortgagor)  does  not 
request  a  release  from  liability,  the 
purchaser  and  the  selling  homeowner 
shall  have  joint  and  several  liability  for 
any  mortgage  default  for  a  period  of  five 
years  following  the  date  of  assumption 
by  the  purchaser.  Section  203(r)  fxirther 
provides  that  after  the  five-year  period 
only  the  purchaser  shall  be  liable, 
provided  that  there  is  no  default  at  the 
time  of  the  expiration  of  the  five-year 
period.  The  five-year  release  provision 
only  applies  to  mortgages  originated 
pursuant  to  application  by  the  borrower 
on  a  HUD  form  on  or  after  December  1. 
1986. 

This  paragraph  (b)  would  adopt  the 
interpretation  which  HUD  has 
previously  given  to  this  statutory 
provision  in  Mortgagee  Letter  88-2.  the 
"Notice  to  Homeowner"  attached  to 
Mortgagee  Letter  88-2.  and  the  revised 
"Notice  to  Homeowner"  attached  to 
Mortgagee  Letters  89-27  and  90-0.  HUD 
interprets  the  statute  as  intended  to 
assure  that  at  least  one  creditworthy 
mortgagor  is  personally  obligated  on  the 
mortgage  at  all  times.  When  a  home  is 
sold,  this  objective  can  be  achieved  in 
one  of  two  ways.  First,  a  purchaser  may 
be  determined  to  be  creditworthy  at  the 
time  of  sale  and  may  personally  assume 
liability.  If  this  occurs,  the  objective 
described  above  is  achieved  even  if  the 
selling  mortgagor  is  released  at  the  time 
of  sale.  Second,  the  purchaser  may 
assume  personal  liability  and  then 
demonstrate  creditworthiness  by 
making  payments  on  the  mortgage  for  a 
significant  period  of  time.  Section  203(r) 
establishes  five  years  from  the  date  of 
assumption  as  the  appropriate  measure 
of  time  under  the  second  altemati^'e;  if 
the  mortgage  is  not  in  default  at  that 
time  the  assumptor  can  be  considered 
creditworthy  and  the  seller  can  be 
released.  Default  status  before  or  after 
the  five  years  is  not  relevant  for  this 
provision  of  section  203(r). 

Consistent  with  this  interpretation, 
HUD  considers  the  five-year  release 
provision  to  apply  both  when  no  request 
for  release  or  a  creditworthiness 
determination  is  made  at  the  time  of 
sale,  and  when  a  request  is  made  but  is 


denied  for  lack  of  creditworthiness.  The 
provision  should  be  strictly  limited  to 
true  assumption  cases  and  not  applied 
to  sales  subject  to  the  mortgage  without 
assumption  of  personal  liability  by  the 
purchaser,  in  order  to  avoid  conversion 
of  the  mortgage  into  a  nonrecourse 
mortgage  when  the  selling  mortgagor  is 
released  after  five  years.  This  reading  is 
supported  by  the  statutory  statement 
that  "the  homeowner  and  the  purchaser 
shall  have  joint  and  several  liability"  for 
five  years,  since  the  statement  could  be 
true  only  for  purchasers  who  are  true 
assumptors. 

Section  203.510,  Paragraph  (c) 

Section  203(r)  of  the  National  Housing 
Act  also  requires  that  the  original 
(selling)  mortgagor  be  advised  of  release 
procedures  when  the  purchaser  is 
assuming  liability.  HUD  has 
implemented  this  requirement  through 
Mortgagee  Letter  88-2  and  several 
subsequent  mortgagee  letters  mentioned 
above  by  developing  a  form  entitled 
"Notice  to  Homeowner."  Mortgagees 
must  distribute  the  form  to  all  applicants 
for  insured  mortgages  before  closing. 
They  must  also  provide  the  form  in 
response  to  any  inquiry  by  a  seller  or 
purchaser  for  information  on  HUD's 
creditworthiness  review  criteria  or  for 
information  on  assumptions  or  release 
from  personal  liability  procedures 
generally.  Proposed  paragraph  (c)  would 
add  general  language  requiring 
mortgagees  to  provide  information  on 
release  procedures  using  a  HUD  notice: 
the  form  of  notice  and  detailed 
procedures  would  continue  to  be 
provided  by  Mortgagee  Letter  or  other 
administrative  issuance  such  as  a 
handboc^. 

Section  203.S1Z  Paragraph  (a) 

This  new  provision  in  subpart  C  of 
part  203  would  parallel  the  new 
i  203.41(b)  In  Subpart  A  concerning 
mortgage  origination  by  prohibiting  the 
mortgagee  from  later  imposing  or 
agreeing  to  legal  restrictions  on 
conveyance,  except  for  restrictions 
contained  in  a  junior  lien  given  to  the 
mortgagee  after  settlement  on  the 
insured  mortgage.  The  rule  would  not 
prohibit  mortgagors  from  agreeing  to 
new  restrictions  after  settlement-^or 
example,  in  second  mortgages — but  such 
restrictions  must  be  writhout  any 
approval  by  the  mortgagee  in  order  that 
they  may  be  removed  if  necessary 
through  a  foreclosure  procedure.  Any 
junior  lien  taken  by  the  mortgagee  as  an 
exception  to  this  rule  must  not  merge 
with  the  Hen  of  the  insured  mortgage. 
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Section  203.512,  Paragraph  (b) 

This  provision  would  set  out  the  rules 
on  credit  review  of  property  covered  by 
insured  mortgages,  which  would  be 
enforced  through  a  due-on-sale  clause. 
Before  Section  341  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982  preempted  state  restrictions  on 
exercise  of  due-on-sale  clauses,  state 
law  varied  on  the  question  of  whether 
due-on-sale  clauses  were  unenforceable 
restraints  on  alienation.  Some  FHA- 
approved  mortgage  forms  originally 
contained  due-on-sale  clauses,  but  those 
clauses  were  removed  in  the  late  1950's 
and  early  1960's  because  such  clauses 
were  regarded  as  inconsistent  with  FHA 
policy  permitting  free  alienation  of 
mortgaged  property  regardless  of  the 
law  of  the  particular  jurisdiction  (see 
previous  discussion  of  proposed  new 
§§  203.41  and  234.66).  The  first  broad 
exception  to  this  policy  of  &ee 
alienation  was  the  permitted  use  of  due- 
on-sale  clauses  in  insured  mortgages 
with  tax-exempt  bond  financing 
(discussed  above  under  proposed  new 
f  203.41(e]].  The  second  broad  exception 
was  when  HUD  began  requiring  credit 
review  of  certain  assumptors  by 
administrative  action  in  1986  (Mortgagee 
Letter  86-15)  and  provided  for 
enforcement  through  a  mortgage  due-on- 
sale  clause. 

Section  203.17  of  the  regulations 
requires  use  of  mortgage  forms  approved 
by  HUD,  but  the  regulations  have  never 
specifically  addressed  the  question  of 
due-on-sale  clauses.  HUD  did  not 
propose  a  regulations  amendment  when 
Mortgagee  Letter  86-15  was  issued. 
When  Congress  later  added  section 
203(r)(2)  to  the  National  Housing  Act  to 
mandate  credit  review  of  all  purchasers 
within  12  months  of  the  mortgage  (24 
months  if  originated  for  an  investor), 
HUD  concluded  that  Congress  intended 
section  203(r)(2)  to  be  enforced  through 
the  due-on-sale  clause:  HUD  thus 
retained  its  required  due-on-sale  clause 
with  appropriate  changes,  but  without 
regulatory  amendment.  In  1989,  section 
203(r)(2)  was  revised  by  HUD  Reform 
Act  to  require  a  demonstration  of 
purchaser  creditworthiness  in 
connection  with  each  acquisition  of 
ownership  of  a  home  covered  by  an 
insured  mortgage  (except  by  devise  or 
descent)  for  the  Ufe  of  a  mortgage. 
Creditworthiness  was  required  whether 
or  not  the  acquisition  involved 
assumption  of  personal  liability.  HUD 
again  made  appropriate  conforming 
changes  to  the  due-on-sale  clause 
without  regulatory  amendment. 

The  vario'.'s  legislative  changes  were 
not  applied  retroactively  to  all  insured 
mortgages.  As  a  result,  three  different 


rules  on  credit  review  are  now  in  effect 
depending  on  the  age  of  the  mortgage, 
but  this  can  only  be  determined  by  a 
review  of  multiple  mortgagee  letters  or 
the  HUD  handbook  for  mortgage  credit 
analysis.  This  proposed  rule  is  now 
being  issued  on  the  assumption  that 
lifetime  review  of  creditworthiness  upon 
property  transfer  has  become  a 
permanent  major  policy  with  can  be  set 
forth  in  regulations  without  frequent 
further  changes.  The  proposed  rxile 
would  explain  the  different  rules 
applicable  for  earlier  mortgages. 

Paragraph  (b)  would  require 
creditworthiness  to  be  determined  under 
applicable  standards  prescribed  by 
HUD.  The  standards  may  differ 
depending  on  the  circumstances  of  the 
assumption.  Thus,  the  rule  would  permit 
HUD  to  continue  the  approach  used  in 
Mortgagee  Letter  89-31,  under  which 
less  information  is  needed  to  make  the 
determination  of  creditworthiness  if  the 
mortgage  balance  is  less  than  75  percent 
of  appraised  value.  Otherwise,  the  credit 
review  process  at  the  time  of  sale  is 
comparable  to  the  process  at  loan 
origination. 

Section  203.512.  Paragraph  (c) 

The  HUD  Reform  Act  amended 
section  203(g)  of  the  National  Housing 
Act  to  bar  insurance  of  most  mortgages 
for  private  investors  and  most 
assumptors  of  insured  mortgages  by 
private  investors.  The  amendment  was 
implemented  by  a  regulation  issued  on 
August  31, 1990.  55  FR  34800.  It  revised 
%  203.258  to  explain  which  investors 
could  be  approved  as  substitute 
mortgagors.  Paragraph  (c)  would 
reference  S  203.258  by  providing  that 
mortgaged  property  shall  not  be  sold  or 
transferred  to  a  person  who  cannot  be 
approved  as  a  substitute  mortgagor 
under  \  203.258.  Section  203(g)  was 
amended  further  by  the  National 
Affordable  Housing  Act  to  bar  insurance 
of  mortgages  for  most  secondary 
residences  and  most  assumptions  of 
mortgages  for  secondary  residences. 
Because  HUD  regulations  have  not  yet 
been  amended  to  include  this 
amendment  of  section  203(g].  paragraph 
(c)  would  also  prohibit  all  assumptions 
prohibited  by  section  203(g).  If  a  rule  on 
secondary  residences  has  been  issued 
before  this  proposed  rule  takes  e^ect, 
the  final  version  of  this  rule  would 
reference  the  rule  on  secondary 
residences. 

Section  203.512.  Paragraph  (d) 

Paragraph  (d)  would  explain  the 
means  by  which  a  mortgagee  would 
enforce  paragraphs  (b)  and  (c)  on  credit 
review,  investor  and  secondary 
residence  restrictions.  Current  HUD 


requirements  issued  under  Section 
203.17  require  each  insured  mortgage  to 
contain  a  due-on-sale  clause  permitting 
acceleration  if  a  property  is  sold  either 
to  an  investor  or  a  person  who  has  not 
been  determined  to  be  creditworthy. 
Recently,  Mortgagee  Letters  91-1  and 
91-8  also  announced  changes  needed  to 
the  due-on-sale  clause  in  those  cases 
where  assumption  for  secondary 
residences  is  prohibited  by  the  amended 
section  203(g).  HUD  must  approve  each 
acceleration.  Paragraph  (d)  would 
reference  this  requirement,  and  would 
require  the  mortgagee  to  request  HUD 
approval  for  acceleration  when  a  sale  or 
transfer  of  property  does  not  comply 
with  paragraph  (b)  or  (c),  provided  that 
acceleration  is  permitted  by  applicable 
law.  (Currently,  due-on-sale  clauses  are 
unenforceable  in  certain  circumstances 
because  of  section  341(d)  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982.)  The  mortgages  would  be  required 
to  accelerate  if  HUD  grants  approval. 
Subpart  C  of  part  213  would  also  be 
amended  to  include  the  same  provisions 
as  would  be  added  to  subpart  A  of  part 
234. 

III.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(c)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  each  weekday  in  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

This  proposed  rule  does  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 
section  (b)  of  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  Analysis 
of  the  proposed  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
causes  a  major  increase  in  costs  or 
prices  or  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United-States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  was  listed  as  item 
number  1368  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  21, 1991  (56  FR 


Federal  Register  /  Vol.  56.  No.  225  /  Thursday.  November  21.  1991  /  Proposed  Rules  58767 


53380,  53400)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.117, 
14.132  and  14.133. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  rule  would  put  in 
regulatory  form  existing  statutory  and 
administrative  policies.  Accordingly,  the 
economic  impact  of  this  rule  would  be 
minimal  and  would  affect  small  and 
large  entities  equally. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
Federalism  implications  and;  thus,  are 
not  subject  to  review  under  the  Order. 
The  proposed  rule  would  continue 
existing  practice  regarding  mortgage 
insurance  for  homes  under  State  or  local 
government  affordable  housing 
programs,  and  otherwise  is  limited  in 
effect  to  private  lenders  and 
homeowners.  No  programmatic  or  policy 
changes  result  from  its  promulgation 
which  would  affect  existing 
relationships  between  the  Federal 
government  and  State  and  local 
governments. 

The  General  Counsel,  as  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  this 
proposed  rule  does  not  have  a  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well  being, 
and.  thus,  is  not  subject  to  review  under 
the  Order.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this 
proposed  rule. 

There  are  no  information  collection 
requirements  contained  in  this  rule. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  213 

Cooperatives,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  234 

Condominiums.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 


Accordingly.  24  CFR  parts  203.  213 
and  234  are  proposed  to  be  amended  as 
follows: 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABIUTATION 
LOANS 

1.  The  authority  citation  for  part  203 
would  continue  to  read  as  follows: 

Authority:  Sees.  203.  204.  and  211.  National 
Housing  Act  (12  U.S.C.  1709, 1710, 1715b);  sec. 
7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition,  subpart  C  is  also  issued  under  sec 
230,  National  Housing  Act  (12  U.S.C.  17l5(u)). 

2.  Paragraph  (b)  and  the  introductory 
language  of  paragraph  (c)  of  §  203.32 
would  be  revised  to  read  as  follows: 

§203.32    Mortoage  Hen. 
•        *        •        •        * 

(b)  With  prior  approval  of  the 
Commissioner,  the  mortgaged  property 
may  be  subject  to  a  secondary  mortgage 
or  loan  made  or  insured,  or  other 
secondary  lien  held,  by  a  Federal.  State, 
or  local  government  agency  or 
instrumentality,  or  an  entity  designated 
in  the  homeownership  plan  submitted 
by  an  applicant  for  an  implementation 
grant  under  the  Homeownership  and 
Opportunity  through  HOPE  Act.  or  an 
eligible  nonprofit  organization  as 
defined  iff  5  203.41(a)(5),  provided  that 
the  required  monthly  payments  under 
the  insured  mortgage  and  the  secondary 
mortgage  or  lien  shall  not  exceed  the 
mortgagor's  reasonable  ability  to  pay  as 
determined  by  the  Commissioner. 

(c)  With  the  prior  approval  of  the 
Commissioner,  the  mortgaged  property 
may  be  subject  to  a  second  mortgage 
held  by  a  mortgagee  not  described  in 
paragraph  (b)  of  this  section.  Unless  the 
mortgage  is  for  the  purpose  described  in 
paragraph  (d)  of  this  section,  it  shall 
meet  the  following  requirements: 

•        *        *        •        * 

3.  Part  203,  subpart  A,  would  be 
amended  by  adding  a  new  §  203.41  to 
read  as  follows: 

§  203.41    Free  as*umal>(Nty;  •xceptlona. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Low-  or  moderate-income  housing 
means  housing  which  is  designed  to  be 
affordable,  taking  into  account  available 
financing,  to  individuals  or  families 
whose  household  Income  does  not 
exceed  115  percent  of  the  median 
income  for  the  area,  as  determined  by 
the  Secretary  with  adjustments  for 
smaller  and  larger  families. 

(2)  Eligible  governmental  or  nonprofit 
program  means  a  program  operated 
pursuant  to  a  program  established  by 
Federal  law.  operated  by  a  State  or  local 


government,  or  operated  by  an  eligible 
nonprofit  organization,  if  the  program  is 
designed  to  assist  the  purchase  of  low- 
or  moderate-income  housing  including 
rental  housing. 

(3)  Legal  restrictions  on  conveyance 
means  any  provision  in  any  legal 
instrument,  law  or  regulation  applicable 
to  the  mortgagor  or  the  mortgaged 
property,  including  but  not  limited  to  a 
lease,  deed,  sales  contract  declaration 
of  covenants,  declaration  of  i 

condominium,  option,  right  of  first 
refusal,  will,  or  trust  agreement,  that 
attempts  to  cause  a  conveyance 
(including  a  lease)  made  by  the  I 

mortgagor  to: 

(i)  Be  void  or  voidable  by  a  third 
party, 

(ii)  Be  the  basis  of  contractual  liability 
of  the  mortgagor  for  breach  of  an 
agreement  not  to  convey,  including 
rights  of  first  refusal,  pre-emptive  rights 
or  options  related  to  mortgagor  efforts  to 
convey; 

(iii)  Terminate  or  subject  to 
termination  all  or  a  part  of  the  interest 
held  by  the  mortgagor  in  the  mortgaged 
property  if  a  conveyance  is  attempted; 

(iv)  Be  subject  to  the  consent  of  a 
third  party; 

(v)  Be  subject  to  limits  on  the  amount 
of  sales  proceeds  retainable  by  the 
seller  or 

(vi)  Be  grounds  for  acceleration  of  the 
insured  mortgage  or  increase  In  the 
interest  rate. 

(4)  Tax-exempt  bond  financing  means 
financing  which  is  funded  in  whole  or  in 
part  by  the  proceeds  of  qualified 
mortgage  bonds  described  in  section  143 
of  the  Internal  Revenue  Code  of  1986  (26 
U.S.C.  143),  or  any  successor  section,  on 
which  the  interest  is  exempt  from 
Federal  income  tax.  The  term  does  not 
include  financing  by  quaUfied  veteran's 
mortgage  bonds  as  defined  in  section 
143(b)  of  the  Internal  Revenue  Code. 

(5)  Eligible  nonprofit  organization 
means  an  organization  of  the  type 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
501)  as  an  organization  exempt  under 
section  501(a)  of  the  Internal  Revenue 
Code,  which  has: 

(i)  Two  years  experience  as  a  provider 
of  housing  for  low-and  moderate-income 
housing; 

(ii)  A  voluntary  board;  and 

(iii)  No  part  of  its  new  earnings 
inuring  to  the  benefit  of  any  member, 
founder,  contributor  or  individual. 

(b)  Policy  of  free  assumability  with  no 
restrictions.  A  mortgage  shall  not  be 
eligible  for  insurance  if  the  mortgaged 
property  is  subject  to  legal  restrictions 
on  conveyance,  except  as  permitted  by 
this  part. 
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(c)  Exception  for  eligible 
governmental  or  nonprofit  programs. 
Legal  restrictions  on  conveyance  are 
acceptable  if: 

(1)  The  restrictions  are  part  of  an 
eligible  governmental  or  nonprofit 
program  and  are  permitted  by  paragraph 
(d)  of  this  section:  and 

(2)  The  restrictions  will  automatically 
terminate  if  title  to  the  mortgaged 
property  is  transferred  by  foreclosure  or 
deed-in-lieu  of  foreclosure,  or  if  the 
mortgage  is  assigned  to  the  Secretary. 

(d)  Exception  for  eligible 
governmental  or  nonprofit  programs — 
specific  policies.  For  purposes  of 
paragraph  (c)  of  this  section,  the 
restrictions  of  the  following  types  are 
permitted  for  eligible  governmental  or 
nonprofit  programs,  provided  that  a 
violation  of  legal  restrictions  on 
conveyance  may  not  be  grounds  for 
acceleration  of  the  insured  mortgage  or 
for  an  increase  in  the  interest  rate,  or  for 
voiding  a  conveyance  of  the  mortgagor's 
interest  in  the  property,  terminating  the 
mortgagor's  interest  in  the  property,  or 
subjecting  the  mortgagor  to  contractual 
liability  other  than  requiring  repayment 
of  assistance,  at  a  reasonable  rate  of 
interest,  provided  to  make  the  property 
affordable  as  low-  or  moderate-income 
housing: 

(1)  Except  as  otherwise  provided  in 
the  HOME  Investment  Partnerships  and 
the  Homeownership  and  Opportunity  for 
People  Everywhere  (HOPE)  programs, 
the  mortgagor  may  be  prohibited  from 
selling  the  home  at  a  price  greater  than 
the  price  permitted  under  the  program. 
or  the  mortgagor  may  be  required  to  pay 
a  portion  of  the  sales  proceeds  to  a 
governmental  body  or  an  eligible 
nonprofit  organization,  as  long  as  the 
mortgagor  is  not  prohibited  from 
recovering: 

(i)  The  sum  of  the  mortgagor's  original 
purchase  price,  the  mortgagor's 
reasonable  costs  of  sales,  the 
reasonable  costs  of  improvements  made 
by  the  mortgagor,  and  any  negative 
amortization  on  a  graduated  payment 
mortgage  insured  under  \  203.45;  and 

(ii)  A  reasonable  share,  as  determined 
by  the  Secretary,  of  the  appreciation  in 
value  which  shall  be  the  sales  price 
reduced  by  the  sum  determined  under 
paragraph  (d](l)(i)  of  this  section. 

(2)  Legal  restrictions  on  conveyance 
may  extend  beyond  the  term  of  the 
mortgage,  subject  to  paragraph  (c)(2]  of 
this  section  and  to  any  limitations 
applicable  in  the  jurisdiction. 

(3)  Except  as  otherwise  required  by 
the  HOME  and  HOPE  programs,  rights 
under  an  option  to  purchase,  pre- 
emptive rights  to  purchase  or  rights  of 
nrst  refusal  shall  only  be  held  by  a 
governmental  body  or  nonprofit 


organization  and  shall  be  exercised  by 
the  holder  (or  an  assignee  who  will 
purchase  and  occupy  the  home)  only 
within  a  reasonable  time  after  the  event 
permitting  exercise  of  the  rights  occurs, 
not  to  exceed  a  period  of  time 
determined  by  the  Secretary. 

(4)  In  addition  to  the  restrictions 
stated  in  paragraph  (d)(3)  of  this  section, 
the  purchase  price  under  an  option  may 
not  be  less  than  the  sum  of  the 
mortgagor's  original  purchase  price,  the 
mortgagor's  reasonable  costs  of  sale,  the 
reasonable  costs  of  improvements  made 
by  seller,  and  a  reasonable  share,  as 
determined  by  the  Secretary,  of  the 
appreciation  in  value. 

(5)  The  mortgagor  may  be  required  to 
continue  to  be  an  owner-occupant. 

(6)  The  mortgagor  may  be  limited  in 
his  or  her  ability  to  choose  a  purchaser 
for  the  home,  but  only  to  the  extent 
necessary  to  ensure,  in  appropriate 
cases,  that  the  home  is  preserved  as 
low-  or  moderate-income  housing. 

(7)  The  mortgagor  for  a  rehabilitation 
loan  insured  under  S  203.50  may  hold 
title  subject  to  a  condition  subsequent, 
provided  that  the  holder  of  the  right  of 
entry  for  condition  broken  also  executes 
the  mortgage,  and  that  the  right  is 
exercisable  only  for  failure  by  the 
mortgagor  to  complete  the  rehabilitation 
or  occupy  the  property  as  agreed  by  the 
mortgagor. 

(e)  Exception  for  tax-exempt  bond 
financing.  A  mortgage  may  be  fuinded 
through  tax-exempt  bond  financing  and 
may  include  a  due-on-sale  provision  in  a 
form  approved  by  the  Secretary  which 
permits  the  mortgagee  to  accelerate  a 
mortgage  that  no  longer  meets  Federal 
requirements  for  tax-exempt  bond 
fmancing.  or  for  other  reasons 
acceptable  to  the  Secretary.  Except  as 
provided  in  this  paragraph  (e).  a 
mortgage  funded  through  tax-exempt 
bond  financing  shall  comply  with  all 
form  requirements  prescribed  under 

§  203.17(a)  and  shall  contain  no  other 
provisions  designed  to  enforce 
compliance  with  Federal  or  State 
requirements  for  tax-exempt  bond 
financing.  Other  legal  restrictions  on 
conveyance  are  permitted  as  provided 
in  other  paragraphs  of  this  section. 

(f)  Exception  for  protective  covenants 
excluding  nonelderly.  Mortgaged 
property  may  be  subject  to  protective 
covenants  which  prohibit  or  restrict 
occupancy  by.  or  transfer  to.  persons 
who  are  not  elderly  if: 

(1)  The  restrictions  do  not  have  an 
undue  effect  on  marketability;  and 

(2)  The  restrictions  do  not  constitute 
illegal  discrimination  and  are  consistent 
with  the  Fair  Housing  Act  and  all  other 
applicable  nondiscrimination  laws. 


(g)  Exceptions  for  specific 
jurisdictions.  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this 
section,  mortgages  insured  on  certain 
Indian  land  or  Hawaiian  home  lands 
under  sections  247  or  248  of  the  National 
Housing  Act  and  §S  203.43h  or  203.431. 
or  on  property  in  the  Northern  Mariana 
Islands  or  American  Samoa,  shall  not  be 
ineligible  for  insurance  under  this 
section  solely  because  applicable  law 
does  not  permit  free  alienability  of  title 
to  all  persons. 

4.  Part  203.  subpart  C,  would  be 
amended  by  adding  a  new  §  203.510  to 
read  as  follows: 

§  203.510    R«l«as«  of  personal  liability. 

(a)  Procedures.  The  mortgagee  shall 
release  a  selling  mortgagor  from  any 
personal  liability  for  payment  of  the 
mortgage  debt,  if  release  is  permitted  by 
§  203.258,  in  accordance  with  the 
following  procedures: 

(a)  The  mortgagee  receives  a  request 
for  a  creditworthiness  determination  for 
a  prospective  purchaser  of  all  or  part  of 
the  mortgaged  property; 

(2)  The  mortgagee  or  servicer 
performs  a  creditworthiness 
determination  under  5  203.512(b)(1)  if 
the  mortgagee  or  servicer  is  approved 
for  participation  in  the  Direct 
Endorsement  program,  or  the  mortgagee 
requests  a  creditworthiness 
determination  by  the  Secretary; 

(3)  The  prospective  purchaser  is 
determined  to  be  creditworthy  under  the 
standards  applicable  when  a  release  of 
the  selling  mortgagor  is  intended; 

(4)  The  prospective  purchaser 
assumes  personal  liability  by  agreeing 
to  pay  the  mortgage  debt;  and 

(5)  The  mortgagee  provides  the  selling 
mortgagor  with  a  release  of  personal 
liability  on  a  form  approved  by  the 
Secretary. 

(b)  Release  after  5  years.  (1)  If  a 
selling  mortgagor  is  not  released  under 
the  procedures  described  in  paragraph 
(a)  of  this  section,  either  because  no 
request  for  a  creditworthiness 
determination  is  submitted  under 
paragraph  (a)(1)  of  this  section,  or 
because  there  is  no  affirmative ' 
determination  of  creditworthiness  under 
paragraph  (a)(3)  of  this  section,  then  the 
selling  mortgagor  is  released 
automatically  from  any  personal 
liability  for  payment  of  the  mortgage 
debt  because  of  section  203(r)  of  the 
National  Housing  Act  if: 

(i)  The  purchasing  mortgagor  has 
assumed  personal  liability  by  agreeing 
to  pay  the  mortgage  debt; 

(ii)  Five  years  have  elapsed  after  the 
assumption;  and 
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(iii'  The  purchasing  mortgagor  is  not 
in  defaji.  under  the  mortgage  at  the  end 
of  the  five-year  period. 

(2)  If  the  conditions  of  this  paragraph 
(b)  for  a  release  are  satisfied,  the 
mortgagee  shall  provide  a  written 
release  upon  request  to  the  selling 
mortgagor. 

(3)  This  paragraph  (b)  only  applies  to 
a  mortgage  originated  pursuant  to  an 
application  made  by  a  mortgagor  on  or 
after  December  1, 1986  on  a  form 
approved  by  the  Secretary. 

(c)  Mortgagee  to  provide  notice.  A 
mortgagee  shall  inform  mortgagors 
(including  prospective  mortgagors       \ 
seeking  information)  about  the  ' 

procedure  for  release  of  personal 
liability  by  providing  a  notice  approved 
by  the  Secretary  when  required  by  the 
Secretary. 

5.  Part  203.  subpart  C.  would  be 
amended  by  adding  a  new  §  203.512  to 
read  as  follows: 

§203.512    FrM  aMumal>ility;  MMption*. 

(a)  Policy  of  free  assumability  with  no 
restrictions.  A  mortgagee  shall  not 
impose,  agree  to  or  enforce  legal 
restrictions  on  conveyance,  as  defmed 
in  S  203.41(a)(3),  or  restrictions  on 
assumption  of  the  insured  mortgage, 
unless  specifically  permitted  by  this  part 
or  contained  in  a  junior  lien  granted  to 
the  mortgagee  after  settlement  on  the 
insured  mortgage. 

(b)  Credit  review.  The  mortgagee  shall 
not  approve  the  sale  or  other  transfer  of 
all  or  part  of  the  mortgaged  property, 
whether  or  not  any  person  acquires 
personal  liability  under  the  mortgage  in 
connection  with  the  sale  or  other 
transfer,  imless: 

(1)  At  least  one  of  the  persons 
acquiring  ownership  is  determined  to  be 
creditworthy  under  applicable 
standards  prescribed  by  the  Secretary; 

(2)  The  selling  mortgagor  retains  an 
ownership  interest  in  the  property; 

(3)  The  transfer  is  by  devise  or 
descent; 

(4)  The  mortgage  is  insured: 
(i)  Pursuant  to  a  conditional 

commitment  or  master  conditional 
commitment  (or  firm  commitment  if 
S  203.43(c)  applies)  issued  before 
December  15, 1989;  or 

(ii)  In  accordance  with  the  Direct 
Endorsement  program,  and  the  approved 
underwriter  of  the  mortgagee  signs  the 
appraisal  report  or  master  appraisal 
report  for  the  property  before  December 
15, 1989;  or 

(iii)  (A)  Pursuant  to  a  certificate  of 
reasonable  value  or  master  certificate  of 
reasonable  value  issued  by  the 
Department  of  Veterans  Affairs  before 
December  15, 1989;  and 


(B)  The  contract  for  sale  is  entered 
into  more  than  12  months  after  the  date 
of  the  mortgage,  or  24  months  if  the 
original  mortgagor  did  not  occupy  the 
property  as  a  principal  residence  or 
secondary  residence  (as  those  terms  are 
defmed  in  S  203.18(f);  or 

(5)  The  application  by  the  mortgagor 
on  a  form  approved  by  the  Secretary  is 
dated  before  December  1, 1986. 

(c)  Investors  and  secondary 
residences.  The  mortgagee  shall  not 
approve  the  sale  or  other  transfer  of 
mortgaged  property  to  a  person  who 
cannot  be  approved  as  a  substitute 
mortgagor  as  provided  in  section  203(g) 
of  the  National  Housing  Act,  or  in 

S  203.258,  because  the  property  will  not 
be  a  primary  or  secondary  residence. 

(d)  Due-on-sale  clause.  Each  mortgage 
shall  contain  a  due-on-sale  clause 
permitting  acceleration,  in  a  form 
prescribed  by  the  Secretary.  If  a  sale  or 
other  transfer  occurs  without  mortgagee 
approval  and  a  prohibition  in 
paragraphs  (b)  or  (c)  of  this  section 
applies,  a  mortgagee  shall  enforce  this 
section  by  requesting  approval  from  the 
Secretary  to  accelerate  the  mortgage, 
provided  that  acceleration  is  permitted 
by  applicable  law.  The  mortgagee  shall 
accelerate  if  approval  is  granted.  This 
paragraph  (d)  applies  only  if  the 
application  by  the  mortgagor  on  a  form 
approved  by  the  Secretary  is  dated  on  or 
after  December  1, 1986. 

PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

6.  The  authority  citation  for  part  213 
would  continue  to  read  as  follows: 

Authority:  Sees.  211.  213.  National  Housing 
Act  (12  U.S.C.  1715b,  1715e);  Sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

7.  Paragraph  (b)  of  {  213.520  would  be 
revised  to  read  as  follows: 

§213.520    MortgagsHen. 
•        *        •        •        * 

(b)  With  prior  approval  of  the 
Commissioner,  the  mortgaged  property 
may  be  subject  to  a  secondary  mortgage 
or  loan  made  or  insured,  or  oUier 
secondary  lien  held,  by  a  Federal  State, 
or  local  government  agency  or 
instrumentality,  or  an  eligible  nonprofit 
organization  as  defined  in  §  203.41(a)(5) 
of  this  chapter,  provided  that  the 
required  monthly  payments  under  the 
insured  mortgage  and  the  secondary 
mortgage  or  Uen  shall  not  exceed  the 
mortgagor's  reasonable  ability  to  pay  as 
determined  by  the  Commissioner. 
***** 

&  Part  213,  Subpart  C  would  be 
amended  by  adding  a  new  §  213.527 


under  the  centerheading  "Eligible 
Properties"  to  read  as  follows: 

§  213.S27    Fre*  MaumabHtty;  •xeapttona. 

A  mortgage  shall  not  be  eligible  for 
insurance  if  the  mortgaged  property  is 
subject  to  legal  restrictions  on 
conveyance,  as  defined  in  §  203.41(a)  of 
this  chapter,  except  to  the  extent 
permitted  for  mortgages  insured  under 
part  203  of  this  chapter. 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

•  9.  The  authority  citation  for  part  234 
would  continue  to  read  as  follows: 

Authority:  Sees.  211,  234,  National  Housing 
Act  (12  U.S.C.  1716b,  mSy):  tec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

10.  Paragraph  (b)  and  the  introductory 
text  of  paragraph  (c)  of  Section  234.55 
would  be  revised  to  read  as  follows: 

§234.5$   Mertgaga  Ian. 

(b)  With  prior  approval  of  the 
Commissioner,  the  mortgaged  property 
may  be  subject  to  a  secondary  mortgage 
or  loan  made  or  insured,  or  other 
secondary  lien  held,  by  a  Federal,  State, 
or  local  government  agency  or 
instrumentality,  or  who  is  purchasing  a 
housing  unit  in  connection  with  a 
homeownership  program  under  the 
HOME  Investment  Partnerships  or 
Homeownership  Opportunity  for  People 
Everywhere  programs,  or  an  eligible 
nonprofit  organization  as  defined  in 

S  234.66(f)(5),  provided  that  the  required 
monthly  payments  under  the  insured 
mortgage  and  the  secondary  mortgage  or 
lien  shall  not  exceed  the  mortgagor's 
reasonable  ability  to  pay  as  determined 
by  the  Commissioner. 

(c)  With  the  prior  approval  of  the 
Conmiissioner,  the  mortgaged  property 
may  be  subject  to  a  second  mortgage 
held  by  a  mortgagee  not  described  in 
paragraph  (b)  of  this  section.  Unless  the 
mortgage  is  for  the  purpose  described  in 
paragraph  (d)  of  this  section,  it  shall 
meet  the  following  requirements: 

•  •        *        •        * 

11.  Part  234,  subpart  A,  would  be 
amended  by  adding  a  new  S  234.66  to 
read  as  follows: 

§234.66    Fraa  asaumabHty;  axcapOons. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Low-  or  moderate-income  housing 
means  housing  which  is  designed  to  be 
affordable,  taking  into  account  available    / 
fmancing,  to  individuals  or  families 
whose  household  income  does  not 
exceed  115  percent  of  the  median 
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income  for  the  area,  as  determined  by 
the  Secretary  with  adjustments  for 
smaller  and  larger  famiUes. 

(2)  Eligible  governmental  or  nonprofit 
program  means  a  program  operated 
pursuant  to  a  program  established  by 
Federal  law.  operated  by  a  State  of  local 
government,  or  operated  by  an  eligible 
nonprofit  organization,  if  the  program  is 
designed  to  assist  the  purchase  of  low- 
or  moderate-income  housing  including 
rental  housing. 

(3)  Legal  restrictions  on  conveyance 
means  any  provision  in  any  legal 
instnunent  law  or  regulation  applicable 
to  the  mortgagor  or  the  mortgaged 
property,  including  but  not  lunited  to  a 
lease,  deed,  sales  contract,  declaration 
of  covenants,  declaration  of 
condominium,  option,  right  of  first 
refusal,  will,  or  trust  agreement,  that 
attempts  to  cause  a  conveyance 
(including  a  lease)  made  by  the 
mortgagor  to: 

(i]  Be  void  or  voidable  by  a  third 
party; 

(ii)  Be  the  basis  of  contractual  liability 
of  the  mortgagor  for  breach  of  an 
agreement  not  to  convey,  including 
rights  of  first  refusal,  preemptive  rights 
or  options  related  to  mortgagor  aborts  to 
convey; 

(iii)  Terminate  or  subject  to 
termination  all  or  a  part  of  the  interest 
held  by  the  mortgagor  in  the  mortgaged 
property  if  a  conveyance  is  attempted; 

(iv)  Be  grounds  for  acceleration  of  the 
insured  mortgage  or  increase  in  the 
interest  rate; 

(v)  Be  subject  to  Umits  on  the  amount 
of  sales  proceeds  retainable  by  the 
seller  or 

(vi)  Increase  the  mortgagor's 
obligations  or  the  mortgagee's  rights 
under  the  insured  mortgage. 

(4)  Tax-exempt  bond  financing  means 
financing  which  is  funded  in  whole  or  in 
part  by  the  proceeds  of  qualified 
mortgage  bonds  described  in  section  143 
of  the  Internal  Revenue  Code  of  1966  (28 
U.S.C  143),  or  any  successor  section,  on 
which  the  interest  is  exempt  from 
Federal  income  tax.  The  term  does  not 
include  financing  funded  by  veteran's 
mortgage  bonds  as  defined  in  section 
143(b)  of  the  bitemal  Revenue  Code. 

(5)  Eligible  nonprofit  organization 
means  a  organization  of  the  type 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  (26  U5.C 
501)  as  an  organization  exempt  under 
section  501(a)  of  the  Internal  Revenue 
Code,  which  has: 

(i)  Two  years  experience  as  a  provider 
of  housing  for  low-  and  moderate- 
income  housing; 

(ii)  A  voluntary  board;  and 


(iii)  No  part  of  its  net  earnings  inuring 
to  the  benefit  of  any  member,  founder, 
contributor  or  individual. 

(b)  Policy  of  free  assumability  with  no 
restrictions,  A  mortgage  shall  not  be 
eligible  for  insurance  if  the  mortgaged 
property  is  subject  to  legal  restrictions 
on  conveyance,  except  as  permitted  by 
this  part. 

(c)  Exception  for  eligible  government 
or  nonprofit  programs.  Legal  restrictions 
on  conveyance  are  acceptable  if: 

(1)  The  restrictions  are  part  of  an 
eligible  governmental  or  nonprofit 
program  and  are  permitted  by  paragraph 
(d)  of  this  section;  and 

(2)  The  restrictions  will  automatically 
terminate  if  title  to  the  mortgaged 
property  is  transferred  by  foreclosure  or 
deed-in-lieu  of  foreclosure,  or  if  the 
mortgage  is  assigned  to  the  Secretary. 

(d)  Exception  for  eligible 
governmental  or  nonprofit  programs- 
specific  policies.  For  purposes  of 
paragraph  (c)  of  this  section,  restrictions 
of  the  following  types  are  permitted  for 
eligible  governmental  or  nonprofit 
programs,  provided  that  a  violation  of 
legal  restrictions  on  conveyance  may 
not  be  grounds  for  acceleration  of  the 
insured  mortgage  or  for  an  increase  in 
the  interest  rate,  voiding  a  conveyance 
of  the  mortgagor's  interest  in  the 
property,  terminating  the  mortgagor's 
interest  in  the  property,  or  subjecting  the 
mortgagor  to  contractual  liability  other 
than  requiring  repayment  of  assistance, 
at  a  reasonable  rate  of  interest,  provided 
to  make  the  property  affordable  as  low- 
or  moderate-income  housing: 

(1)  Except  as  otherwise  provided  in 
the  HOME  Investment  Partnerships  and 
the  Homeownership  Opportunity  for 
People  Everywhere  (HOPE)  programs, 
the  mortgagor  may  be  prohibited  from 
selling  the  home  at  a  price  greater  than 
the  price  permitted  under  the  program. ' 
or  the  mortgagor  may  be  required  to  pay 
a  portion  of  the  sales  proceeds  to  a 
governmental  body  or  an  eligible 
nonprofit  organization,  as  long  as  the 
mortgagor  is  not  prohibited  from 
recovering; 

(i)  The  simi  of  the  mortgagor's  original 
purchase  price,  the  mortgagor's 
reasonable  costs  of  sale,  the  reasonable 
costs  of  improvements  made  by  the 
mortgagor,  and  any  negative 
amortization  on  a  graduated  payment 
mortgage  insured  under  S  234.75: 

(ii)  A  reasonable  share,  as  determined 
by  the  Secretary,  of  the  appreciation  in 
value  which  shall  be  the  sales  price, 
reduced  by  the  sum  determined  under 
paragraph  (d)(l)(i)  of  this  section; 

(2)  Legal  restrictions  on  conveyance 
may  extend  beyond  the  term  of  the 
mortgage,  subject  to  paragraph  (o)(f)  of 


this  section  and  any  limitations 
applicable  in  the  jurisdiction; 

(3)  Except  as  otherwise  required  by 
the  HOME  and  HOPE  programs,  rights 
tmder  an  option  to  purchase,  pre- 
emptive rights  to  purchase,  or  rights  of 
first  refusal  shall  only  be  held  by  a 
governmental  body  or  nonprofit 
organization  and  shall  be  exercised  by 
the  holder  (or  an  assignee  who  will 
purchase  and  occupy  the  home)  only 
within  a  reasonable  time  after  the  event 
permitting  exercise  of  the  rights  occurs, 
not  to  exceed  a  period  of  time 
determined  by  the  Secretary; 

(4)  In  addition  to  the  restrictions 
stated  in  paragraph  (d)(3)  of  th's  section, 
the  purchase  price  under  an  option  may 
not  be  less  than  the  sum  of  the 
mortgagor's  original  purchase  price,  the 
mortgagor's  reasonable  costs  of  sale,  the 
reasonable  costs  of  improvements  made 
by  seller,  and  a  reasonable  share,  as 
determined  by  the  Secretary,  of  the 
appreciation  in  value; 

(5)  The  mortgagor  may  be  required  to 
continue  to  be  an  owner-occupant;  and 

(6)  The  mortgagor  may  be  limited  in 
his  or  her  ability  to  choose  a  purchaser 
for  the  home,  but  only  to  the  extent 
necessary  to  ensure,  in  appropriate 
cases,  that  the  home  is  preserved  as 
low-  or  moderate-income  housing. 

(e)  Exception  for  tax-exempt  bond 
financing.  A  mortgage  may  be  funded 
through  tax-exempt  bond  financing  and 
may  include  a  due-on-sale  provision  in  a 
form  approved  by  the  Secretary  which 
permits  the  mortgagee  to  accelerate  a 
mortgage  that  no  longer  meets  Federal 
requirements  for  tax-exempt  bond 
financing,  or  for  other  reasons 
acceptable  to  the  Secretary.  Except  as 
provided  in  this  paragraph  (e),  a 
mortgage  funded  through  tax-exempt 
bond  financing  shall  comply  with  all 
form  requirements  prescribed  under 
S234.25(a)  and  shall  contain  no  other 
provisions  designed  to  enforce 
compliance  with  Federal  and  State 
requirements  for  tax-exempt  bond 
financing.  Other  legal  restrictions  on 
conveyance  are  permitted  as  provided 
in  other  paragraphs  of  this  section. 

(f)  Exception  for  protective  covenants 
excluding  non-elderly.  Mortgaged 
property  may  be  subject  to  protective 
covenants  which  prohibit  or  restrict 
occupancy  by.  or  transfer  to,  persons 
who  are  not  elderly  if: 

(1)  The  restrictions  do  not  have  an 
undue  e^ect  on  marketability;  and 

(2)  The  restrictions  do  not  constitute 
illegal  discrimination  and  are  consistent 
with  the  Fair  Housing  Act,  and  all  other  . 
applicable  nondiscrimination  laws. 

(g)  Exceptions  for  specific 
jurisdictions.  Notwithstanding  the 
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provisions  of  paragraph  (b)  of  this 
section,  mortgages  insured  on  property 
in  the  Northern  Mariana  Islands  or 
American  Samoa  shall  not  be  ineligible 
for  insurance  under  this  section  solely 
because  applicable  law  does  not  permit 
free  alienability  of  title  to  all  persons. 

Dated:  November  7. 1991. 
Arthur  I.Hill, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[PR  Doc.  91-27297  Filed  11-20-^1: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  International  Investment 

31  CFR  Part  800 

Regulations  Pertaining  to  Mergers, 
Acquisitions,  and  Talceovers  by 
Foreign  Persons 

agency:  Department  of  the  Treasury. 
action:  Final  rule. 

summary:  These  regulations  implement 
section  721  of  title  VII  of  the  Defense 
Production  Act  of  1950  C'fhe  DPA"),  as 
added  by  section  5021  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100-418).  relating  to  mergers, 
acquisitions,  and  takeovers  of  U.S. 
persons  by  or  with  foreign  persons. 
Section  721  was  exempted  from  the 
sunset  provision  of  the  DPA  and  thus 
made  permanent  law  by  Public  Law 
102-99.  signed  on  August  17. 1991. 
Section  721  provides  that  the  President 
shall  direct  the  issuance  of 
implementing  regulations  By  Executive 
Order  12661  of  December  27. 1988.  the 
President  delegated  that  authority  to  the 
Chairman  of  the  Committee  on  Foreign 
Investment  in  the  United  States  ("the 
Committee"),  in  consultation  with  other 
members  of  the  Committee.  The 
Chairm.Hn  of  the  Committee  is  the 
Secretary  of  the  Treasury. 
EFFECTIVE  DATE:  November  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACr. 
Marilyn  L.  Muench,  Deputy  Assistant 
General  Counsel.  Department  of  the 
Treasury.  15th  Street  and  Pennsylvania 
Ave..  NW..  Washington.  DC  20220.  (202) 
566-8401. 

For  further  information  regarding 
procedures  forgiving  notice,  contact 
Stephen  J.  Canner.  Staff  Chairman  of  the 
Committee  and  Director.  Office  of 
International  Investment,  room  5100, 
Department  of  the  Treasury,  15th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220,  (202)  566-2386. 
SUPPt^MENTARY  INFORMATION:  Section 
709  of  the  Defense  Production  Act 
exempts  the  functions  exercised  under 
that  Act  from  the  operation  of  the 
Administrative  Procedure  Act.  but 
requires  that  any  regulations  issued 
under  the  authority  of  the  Act  be 
accompanied  by  a  statement  that 
industry  representatives  were  consulted 
in  the  formulation  of  the  regulations. 
Pursuant  to  that  provision,  the 
Committee  consulted  with  a  number  of 
such  representatives,  and  gave 
consideration  to  their  views  and 
recommendations  in  drafting  the  final 
regulations.  In  addition,  although  the 
Committee  was  not  required  to  publish 
the  regulations  in  proposed  form,  the 


Committee  elected  to  do  so  as  a  means 
of  soliciting  public  comment,  given  the 
complexity  of  the  subject  area  covered 
by  the  regulations  and  their  potential 
impact  on  commerce.  On  July  14. 1989. 
proposed  regulations  were  published  in 
the  Federal  Register.  54  FR  29744.  A 
sixty-day  public  comment  period 
followed.  These  final  regulations  reflect 
certain  suggestions  made  in  the  public 
comments. 

The  preamble  to  these  regulations  will 
be  preserved  as  an  appendix  when  the 
regulations  are  codified  and  published 
in  the  Code  of  Federal  Regulations. 

Executive  Order  12991:  These 
regulations  are  not  subject  to  the 
requirements  of  Executive  Order  12991 
because  they  relate  to  a  foreign  and 
military  affairs  function  of  the  United 
States. 

Paperwork  Reduction  Act:  The 
collections  of  information  provided  for 
in  this  final  rule  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (1505-0121). 
Washington,  DC  20503.  with  copies  to 
the  Office  of  International  Investment  at 
the  address  noted  above. 

The  collections  of  information 
provided  for  in  this  final  rule  are  in 
§§  800.402  and  800.505.  This  information 
is  required  by  the  Committee  to  assist  it 
in  determining  whether  to  investigate 
mergers,  acquisitions,  and  takeovers  of 
persons  engaged  in  interstate  commerce 
in  the  United  States  by  or  with  foreign 
persons  for  possible  threats  to  the 
national  security,  as  required  by  section 
721  of  the  Defense  Production  Act.  This 
information  will  be  used  to  determine 
the  extent  and  nature  of  foreign  control, 
as  well  as  the  national  security 
implications  of  the  transactions  at  issue. 
The  likely  respondents  are  individuals 
and  businesses. 
Estimated  total  annua/  reporting 

burden:  12,995  hours. 
Estimated  average  annual  burden  per 

respondent:  This  varies,  depending  on 

individual  circumstances,  with  an 

estimated  average  of  57.7  hours. 
Estimated  number  of  respondents:  225. 
Estimated  annual  frequency  of 

responses:  1. 

Regulatory  Flexibility  Act:  These 
regulations  implement  section  721  of  the 
Defense  Production  Act  of  1950  (50 
U.S.C.  App.  2170)  ("DPA").  Section  709 
of  the  DPA  (50  U.S.C.  App.  2159) 
provides  that  the  regulations  issued 


under  it  are  not  subject  to  the 
rulemaking  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  Moreover,  notice  and  public 
procedure  are  not  required  pursuant  to  5 
U.S.C.  553(a)(1).  Accordingly,  and 
although  these  regulations  were  issued 
in  proposed  form  for  public  comment, 
these  regulations,  which  implement  the 
Defense  Production  Act,  are  not  subject 
to  the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Discussion  of  Final  Rule 

/.  Introduction 

On  July  14. 1989.  the  Department  of 
the  Treasury  published  proposed 
Regulations  Pertaining  to  Mergers, 
Acquisitions  and  Takeovers  by  Foreign 
Persons.  The  purpose  of  the  proposed 
regulations  was  to  implement  Section 
721  (hereinafter  referred  to  as  "Section 
721")  of  Title  VII  of  the  Defense 
Production  Act  of  1950,  as  added  section 
5021  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  relating  to  mergers, 
acquisitions,  and  takeovers  of  U.S. 
persons  by  or  with  foreign  persons. 
Section  721.  which  was  subject  to  the 
sunset  provision  of  the  DPA.  lapsed  on 
October  20. 1990.  and  was  reinstated 
and  made  permanent  law  by  Public  Law 
102-99  (signed  August  17, 1991). 

The  period  for  receiving  comments  on 
the  proposed  regulations  closed  on 
September  14. 1989;  during  that  time, 
over  seventy  parties — including  private 
and  public,  as  well  as  domestic  and 
foreign  entities — filed  in  total  some  500 
pages  of  comments.  The  changes  that 
have  been  incorporated  into  the  final 
version  of  the  regulations  reflect  both 
suggestions  made  in  those  comments 
and  the  experience  of  the  Committee  on 
Foreign  Investment  in  the  United  States 
("the  Committee")  in  reviewing 
transactions  notified  under  section  721 
since  the  proposed  regulations  were 
published.  These  changes  are  of  a 
substantive  nature  as  well  as  of  a 
technical  nature;  examples  of  the  latter 
include  clarifications  of  terms  and 
changes  in  format.  The  substantive 
issues  will  be  discussed  in  the  next 
section;  the  most  significant  technical 
changes  will  be  discussed  in  the  third 
section  of  this  preamble. 

//.  General  Discussion:  Major 
Substantive  Issues  Raised  by  the  Public 
Comments 

Despite  the  wide  range  of  interests 
represented  by  the  public  comments  and 
the  large  volume  of  those  comments,  the 
comments  generally  focused  on  nine 
major  issues:  the  meaning  of  "national 
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security";  the  scope  of  section  721*8 
coverage,  focusing  largely  on  the  size  of 
a  transaction  or  date  of  completion;  the 
definition  of  "foreign  control";  the 
application  of  section  721  to  foreign 
lenders;  the  desirability  of  fast  track 
treatment  for  certain  types  of 
transactions;  the  treatment  of 
transactions  involving  hostile  parties: 
the  provisions  of  the  regulations 
providing  remedies  for  material 
omissions  or  errors:  Committee 
procedures:  and  the  possibility  of  a 
"sunset"  on  the  President's  power  to  act 
under  section  721  on  non-notified 
transactions.  The  suggested  resolutions 
of  these  issues  varied  significantly  in 
many  cases.  Each  of  these  major  issues, 
including  some  of  the  resolutions 
proposed  by  the  public,  will  be 
discussed  generally  in  this  section  of  the 
preamble.  A  more  detailed  analysis,  tied 
to  the  actual  wording  of  the  final 
regulations,  follows  in  the  next  section. 
The  final  section  reiterates  certain 
information  on  international  obligations 
of  the  United  States  that  was  set  forth  in 
the  preamble  to  the  proposed 
regulations. 

National  Security 

The  desire  for  a  definition  of  "national 
security."  or  for  expanded  guidance  as 
to  the  meaning  of  that  term,  was  a  major 
theme  of  the  public  comments. 
Commenters  had  a  wide  range  of 
recommendations  on  this  point.  Their 
suggestions,  as  well  as  the  Committee's 
view  of  them,  will  be  discussed 
generally  in  the  following  paragraphs. 

Some  commenters  suggested  that 
changes  be  made  in  the  regulations  to 
incorporate  either  positive  lists  of 
products  and  services  considered 
essential  to  the  national  security,  or 
negative  lists  of  areas  that  are  not  so 
considered.  Other  commenters 
suggested  that  the  regulations  ' 

incorporate  a  multi-factor  test,  based  on 
a  list  of  products  and  services  the 
significance  of  which  to  the  national 
security  would  depend  on  a  number  of 
other  factors,  such  as  the  dollar  value  of 
the  transaction,  or  the  availability  of  the 
product  or  service  from  other  U.S. 
supphers.  The  Committee  rejected  these 
proposals,  because  they  could 
improperly  curtail  the  President's  broad 
authority  to  protect  the  national 
security,  and.  at  the  same  time,  not 
result  in  guidance  sufficiently  detailed  to 
be  helpful  to  parties. 

A  third  approach  recommended  in  the 
public  comments  was  to  offer  guidance 
as  to  the  factors  that  are  considered  in  a 
national  security  analysis.  Such 
guidance  would  not  have  the  legal  effect 
of  exemptions  or  lists,  but  would  be 
intended  to  give  the  Committee's  general 


views  as.to  when  filing  might  be 
considered  appropriate.  The  Committee 
has  adopted  a  hmited  form  of  this  latter 
approach;  however,  since  it  believes 
such  guidance  is  more  appropriate  to  the 
preamble  than  the  regulations 
themselves,  the  guidance  is  set  forth 
below. 

As  is  made  clear  in  the  principal 
legislative  history  (H.R.  Report  No.  576, 
100th  Cong.,  2d  Sess.  925-928, 
hereinafter  "Conference  Report "),  the 
focus  of  Section  721  is  on  transactions 
that  could  threaten  to  impair  the 
national  security.  Although  neither  the 
statute  nor  the  Conference  Report 
defines  national  security,  the  conferees 
explain  that  it  is  to  be  interpreted  I 

broadly  and  without  limitation  to 
particular  industries.  Conference  Report 
at  926-027.  In  line  with  both  the  statute 
and  the  Conference  Report,  the  final 
regulations  do  not  define  "national 
security."  Ultimately,  under  section  721 
and  the  Constitution  the  judgment  as  to 
whether  a  transaction  threatens  national 
security  rests  within  the  President's 
discretion. 

Generally  speaking,  transactions  that 
involve  products,  services,  and 
technologies  that  are  important  to  U.S. 
national  defense  requirements  will 
usually  be  deemed  significant  with 
respect  to  the  national  security.  It  is  the 
Committee's  view  that  notice,  while 
voluntary,  would  clearly  be  appropriate 
when,  for  example,  a  company  is  being 
acquired  that  provides  products  or  key 
technologies  essential  to  U.S.  defense 
requirements.  On  the  other  hand,  the 
Committee  does  not  intend  to  suggest 
that  notice  should  be  submitted  in  cases 
where  the  entire  output  of  a  company  to 
be  acquired  consists  of  products  and/or 
services  that  clearly  have  no  particular 
relationship  to  national  security. 

The  regulations  contemplate  that 
persons  considering  transactions  will 
exercise  their  own  judgment  and 
discretion  in  determining  whether  to 
give  notice  to  the  Committee  with 
respect  to  a  particular  transaction. 
Nonetheless,  persons  wishing  to  seek 
general  guidance  are  invited  to  contact 
the  office  of  the  Staff  Chairman,  at  the 
address  and  telephone  number  indicated 
above. 

In  addition  to  proposing  changes  to 
the  regulations  themselves,  a  number  of 
commenters  suggested  that  the 
Committee  publish  guidance  outside  the 
regulations,  in  order  to  enhance  public 
understanding  of  "national  security." 
For  example,  some  suggested  that  the 
Committee  issue  binding  advisory 
opinions  with  respect  to  transactions  on 
the  strength  of  something  less  than  full 
notice.  The  Committee  rejected  this 


suggestion  on  the  grounds  that  it  Would 
be  impossible  for  the  Committee  to 
fulfill  its  obligation  to  make  a  thorough 
national  security  analysis  based  on  an 
abbreviated  or  informal  filing,  and  the 
Committee  in  such  cases  would 
generally  have  to  advise  the  parties  to 
submit  a  formal  filing,  resulting  in  lost 
time  on  both  sides. 

Several  parties  asked  the  Committee 
to  consider  publishing  in  summary  form 
a  digest  of  all  the  reviews  and 
investigations  the  Committee  had 
undertaken,  including  information  on 
how  the  Committee  disposed  of  each 
Iransaction.  This  approach  was 
determined  to  have  two  essential 
shortcomings.  First,  national  security 
considerations  preclude  revealing  why 
the  Committee  or  the  President  reached 
a  particular  view.  Without  that 
information,  parties  could 
inappropriately  conclude  that  an 
outcome  in  a  previous  case  would  be 
relevant  to  the  outcome  of  their  own 
case  where  both  appeared  to  involve 
similar  facts  and  circumstances.  The 
public  would  have  no  way  of  assessing 
which  factors  were  most  important  to 
the  Committee's  final  determination,  or 
whether  other  factors,  not  mentioned  in 
the  summary,  played  an  important  role 
in  the  outcome.  Second,  the  Committee 
is  statutorily  required  to  maintain 
confidentiality  with  respect  to  section 
721  filings.  Publication  of  even 
"cleansed"  summaries  could  sacrifice 
the  confidentiality  of  a  filing  and 
potentially  create  concerns  by  parties 
over  inadvertent  publication  of  business 
confidential  information,  while  affording 
relatively  little  useful  information  to 
readers. 

Scope  of  Coverage 

With  respect  to  the  scope  of  coverage 
of  section  721.  a  number  of  parties 
suggested  various  "bright  line"  tests  to 
eliminate  certain  transactions  from 
coverage,  primarily  based  on  their  size, 
but  also  on  other  criteria.  For  example, 
it  was  frequently  suggested  that 
transactions  under  a  certain  dollar 
threshold  be  exempted,  on  the  theory 
that  very  small  acquisitions  could  not 
possibly  have  a  meaningful  impact  on 
the  national  security.  Other  parties 
suggested  a  test  based  on  the  market 
share  represented  by  a  particular 
transaction.  Because  the  Committee's 
experience  in  reviewing  notified 
transactions  has  demonstrated  that 
there  is  no  predictable  relationship  ^ 

between  the  size  or  dollar  value  of  a       ; 
transaction  and  its  significance  to  the 
national  security,  it  decided  that  it 
would  be  inappropriate  to  adopt  bright 
line  tests  based  on  such  criteria. 
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Many  commenters  argued  that  there 
should  be  an  exemption  for  transactions 
completed  after  the  date  on  which 
section  721  became  effective  (August  23, 
1988),  but  which  were  not  notified  to  the 
Committee.  The  Committee  has  not 
adopted  this  suggestion,  which,  in  the 
Committee's  view,  would  seriously 
undermine  the  effectiveness  of  the 
statute. 

The  regulations  establish  a  voluntary, 
rather  than  a  mandatory,  system  of 
notice.  Nevertheless,  the  Committee 
wanted  to  ensure  that  the  President 
would  be  able  to  act  with  respect  to  any 
transaction  that  might  threaten  the 
national  security.  For  this  reason, 
agency  notice  was  permitted  for 
transactions  that  were  not  notified  by 
parties  to  the  transaction.  Also,  as  an 
incentive  for  parties  to  give  notice  of 
transactions  that  might  raise  concerns, 
the  possibility  of  Presidential  action 
exists  for  completed  transactions  that 
have  not  been  notified  to  the  Committee. 

This  approach  is  justified  by  the 
language  of  section  721.  The  first 
sentence  of  paragraph  (a)  of  section  7fl 
provides: 

The  President  or  his  designee  may  mal(e  an 
investigation  to  determine  the  effects  on 
national  security  of  mergers,  acquisitions, 
and  talceovers  proposed  or  pending  on  or 
after  the  date  of  enactment  of  this  section  by 
or  with  foreign  persons  which  could  result  in 
foreign  control  of  persons  engaged  in 
interstate  commerce  in  the  United  States. 
(Emphasis  provided]. 

The  plain  meaning  of  this  sentence  is 
that  one  of  two  criteria  must  be  present 
to  bring  a  transaction  under  section  721. 
A  transaction  must  have  been  proposed 
on  or  after  the  date  of  enactment,  or  it 
must  be  (or  have  been)  pending  on  or 
after  the  date  of  enactment  to  be  subject 
to  section  721.  This  language  does  not 
exclude  completed  transactions.  Thus,  a 
transaction  proposed  on  or  after  the 
date  of  enactment — regardless  of 
whether  it  is  completed  by  the  time  of 
notice — is  subject  to  section  721. 
Similarly,  a  transaction  proposed  before 
the  effective  date  but  still  pending  on  or 
after  that  date  would  also  be  subject  to 
section  721,  again,  regardless  of  whether 
it  was  completed  at  the  time  of  notice. 

Some  commenters  have  read  the 
second  sentence  of  section  721  (a)  as 
suggesting  that  Congress  did  not  intend 
to  capture  completed  transactions.  That 
sentence  reads:  "If  it  is  determined  that 
an  investigation  should  be  undertaken,  it 
shall  commence  no  later  than  30  days 
after  receipt  by  the  President  or  the 
President's  designee  of  written  notice  of 
the  proposed  or  pending  merger, 
acquisition,  or  takeover  as  prescribed 
by  regulations  promulgated  pursuant  to 
this  section."  (Emphasis  added)  Some 


commenters  have  argued  that  this 
sentence  suggests  that  transactions  must 
also  be  proposed  or  pending  as  of  the 
time  of  notice,  thereby  precluding  notice 
of  completed  transactions. 

However,  it  would  be  inconsistent 
with  the  national  security  purposes  of 
the  statute  to  infer  that  Congress 
intended  to  establish  a  large  loophole  by 
which  parties  could  avoid  a  review 
under  section  721  simply  by  not  giving 
notice  of  a  transaction.  It  is  much  more 
reasonable  to  view  this  language  as 
reflecting  the  usual  case,  i.e.,  that  parties 
give  notice  or  transactions  while  they 
are  still  proposed  or  pending,  but  not 
precluding  notice  of  completed 
transactions  as  well.  Once  a  transaction 
is  subject  to  section  721,  all  of  the 
powers  and  remedies  granted  the 
President  under  that  section  apply  to  the 
transaction,  including,  but  not  limited  to, 
divestment  relief.  Section  721(c) 
provides  that  the  President  may  "take 
any  action  *  *  *  to  suspend  or  prohibit 
any  acquisition  *  *  *  proposed  or 
pending  on  or  after  the  date  of 
enactment  of  this  section  *  *  *  so  that 
[foreign]  control  will  not  threaten  to 
impair  the  national  security."  Section 
721(c)  further  provides  that  the  President 
"may  direct  the  Attorney  General  to 
seek  appropriate  relief,  including 
divestment  relief  *  *  *  in  order  to 
implement  and  enforce  this  section." 
Again,  the  relief  available  under  the 
statute  for  any  transaction  pending  on 
or  after  the  date  of  enactment  is  broad, 
and  nothing  in  the  statute  narrows  the 
availabiUty  of  any  Presidential 
remedies. 

Foreign  Control 

The  proposed  regulations  defined 
control  functionally,  in  terms  of  the 
ability  of  the  acquirer  to  make  certain 
important  decisions  about  the  acquired 
company,  such  as  whether  to  dissolve 
the  entity,  or  to  relocate  or  close 
production  or  research  and  development 
facilities.  A  number  of  commenters 
complained  that  this  standard  is  to 
nebulous,  and  advocated  the  adoption  of 
a  bright  line  control  test  based  on  a 
particular  percentage  of  stock 
ownership  and/or  the  composition  of 
the  board  of  directors.  Given  the 
national  security  purposes  underlying 
section  721.  the  Committee  believes  it 
would  be  inappropriate  to  adopt  such 
bright  line  tests,  which  would  make  it 
relatively  easy  to  structure  transactions 
to  circumvent  the  statute.  However,  the 
Committee  did  make  certain  minor 
adjustments  in  the  control  standard  to 
remove  unnecessary  ambiguity.  These 
changes  are  discussed  below  in  the 
section-by-section  analysis  at  S§  800.204 
and  800.211. 


Foreign  Lenders 

At  the  time  the  proposed  regulations 
were  drafted,  the  Committee  had  almost 
no  inforn\ation  on  how  Section  721 
would  affect  transactions  involving 
foreign  lenders.  The  proposed 
regulations  were  therefore  deliberately 
vague  as  to  whether  foreign  lending 
transactions  would  be  covered  and,  if 
so.  the  appropriate  time  for  giving 
notice — i.e.,  at  the  time  a  loan  was 
made,  or  at  the  time  of  default.  Since  the 
publication  of  the  proposed  regulations 
in  July  1989.  the  Committee  has  had 
more  experience  in  reviewing  lending 
transactions,  in  addition  to  the  benefit  of 
the  public  comments.  Although  the 
comments  were  not  unanimous  on  this 
point,  most  commenters  urged  that 
lending  transactions  not  be  covered  at 
the  time  a  loan  is  made,  in  view  of  the 
unlikelihood  that  the  loan  itself  will  , 

culminate  in  the  foreign  lender's  ♦ 

acquiring  control. 

However,  these  commenters  were 
nevertheless  concerned  that  foreign 
lenders  be  given  some  assurance  that 
the  value  of  their  security  interest  would 
not  be  affected  by  CFIUS  action.  The 
Committee  concluded  that  the 
acquisition  of  a  security  interest, 
without  control,  is  not  covered  by 
section  721.  Thus,  if  a  lending 
transaction  included,  for  example, 
contractual  or  other  arrangements  that- 
conferred  control,  the  transaction  would 
be  subject  to  section  721.  However,  the 
Committee  would  not  view  standard 
provisions  of  loan  contracts  (e.g., 
ordinary  covenants  of  the  borrower 
pertaining  to  liens,  or  a  lender's  right  of 
veto  over  mergers  or  the  sale  of 
property),  in  and  of  themselves,  to 
confer  control  over  the  borrower.  (See 
the  discussions  below  under  §§  800.302 
and  800.303  for  further  elaboration  of  the 
treatment  of  foreign  lending 
transactions.) 

Internal  Fast  Track  Mechanism 

A  number  of  commenters  urged  the 
adoption  of  a  fast  track  procedure  for 
reviewing  notices  under  section  721  that 
clearly  do  not  raise  serious  national 
security  concerns.  Because  of  the  very 
short  time  frame  for  reviews  that 
already  exists  (as  provided  in  the 
statute),  and  in  order  not  to  encourage 
parties  to  give  notice  of  marginal 
transactions,  the  Committee  decided  not 
to  create  a  formal  fast  track  in  the 
regulations.  The  Committee  Staff 
Chairman  is  available  to  discuss 
proposed  transactions  with  parties 
contemplating  notice. 
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Hostile  Takeovers 

Fast  track  treatment  of  notified 
transactions  involving  hostile  parties 
was  also  requested  in  several  of  the 
comments,  on  the  grounds  that  the  delay 
caused  by  Committee  review  under 
section  721  can  unfairly  give  a  target 
company  time  to  thwart  an  unsolicited 
bid.  Although  this  has  not  been  a 
significant  problem  to  date,  the 
Committee  will  not  tolerate  attempts  to 
delay  or  obstruct  the  review  process;  the 
final  regulations  make  clear  that  the 
parties  that  did  not  file  the  notice  must 
file  information  requested  by  the  Staff 
Chairman  within  seven  days  of  that 
request.  (See  the  discussion  in  the 
section-by-section  analysis  at  800.402.)  If 
necessary,  the  Committee  can  resort  to 
its  subpoena  authority  in  the  Defense 
Production  Act  to  enforce  compliance 
with  section  721. 

Remedies  for  Material  Omissions  and 
Errors 

Many  of  the  commenters  contended 
that  the  absence  of  any  definition  for 
"material"  in  §§  800.601  (pertaining  to 
material  omissions)  and  800.701 
(pertaining  to  material  changes)  creates 
uncertainty  about  the  finality  of  any 
decision  by  the  President  not  to 
investigate  or  take  other  action  with 
respect  to  a  notified  transaction.  To 
lessen  this  uncertainty,  some 
commenters  suggested  that  the  final 
regulations  incorporate  a  limit  on  the 
President's  authority  to  reopen 
consideration  of  a  transaction 
previously  considered  under  section  721 
due  to  a  material  omission.  Others 
suggested  that  there  be  a  time  limit  on 
the  Committee's  ability  to  reject  a  notice 
on  the  grounds  of  material  change.  The 
Committee  did  not  adopt  either  of  these 
tinte  limitations.  The  former  could 
potentially  reward  parties  who  conceal 
information  or  fail  to  take  adequate  care 
to  bring  ail  material  facts  about  a 
transaction  to  light  in  a  notice.  The 
latter  limitation  could  prevent  the 
Committee  from  declining  to  complete 
its  review  of  a  transaction  that  changes 
radically  very  late  in  the  30-day  review 
period,  and  could  force  an  investigation 
even  in  a  case  where  it  would  not 
otherwise  be  necessary. 

The  Committee  also  did  not  accept  the 
suggestion  made  by  a  few  commenters 
that  a  transaction  be  reopened  only 
when  the  Committee  can  show  that  the 
parties  deliberately  withheld  material 
information.  If  information  is  material  to 
the  Committee's  or  the  President's 
deliberation,  it  is  irrelevant  to  the  issue 
of  materiality  whether  the  information 
was  intentionally  withheld.  The 
Committee  has  accepted  suggestions 


that  greater  guidance  as  to  the  meaning 
of  "materiality"  be  given  in  the 
regulations.  It  is  also  important  to  note 
that  parties  may  at  any  time  during  the 
course  of  a  review  under  section  721 
amend  the  notice  to  apprise  the 
Committee  of  an  omission  in  the  original 
filing  or  of  a  change  in  the  transaction 
since  the  time  the  filing  was  made,  and 
that  such  an  amendment  will  not 
necessarily  affect  the  Committee's 
ability  to  complete  its  review  of  the 
transaction  within  the  statutory  time 
periods.  From  the  parties'  perspective,  it 
is  clearly  advantageous  to  bring 
material  changes  and  omissions  to  light 
during  the  course  of  a  review,  rather" 
than  to  risk  discovery  of  such  matters  by 
the  Committee  at  a  subsequent  time. 

A  material  change  that  occurs  during 
the  course  of  review  that  is  not  brought 
to  the  Committee's  attention  will  be 
subsequently  viewed  as  an  omission, 
and  may  cause  the  Committee  to  reopen 
its  consideration  of  a  case.  The  same 
would  be  true  of  a  change  that  occurs 
after  the  President  has  announced  his 
decision  but  was  contemplated  by  the 
parties  at  the  time  the  transaction  was 
under  review  and  not  communicated  to 
the  Committee.  However,  recognizing 
that  businesses  often  change  in  terms  of 
function  and  structure,  the  Committee 
would  not  consider  a  material  change 
that  is  both  conceived  and  executed 
after  the  President's  determination  as  a 
basis  for  reopening  a  case. 

Committee  Procedures 

Commenters  made  a  number  of 
suggestions  regarding  Committee 
procedures.  In  some  cases,  the 
Committee  had  already  been  following 
the  recommended  procedures,  and  the 
final  rule  makes  that  explicit.  For 
example,  in  appropriate  instances,  the 
Committee  has  met  with  parties 
involved  in  particular  transactions  in 
order  to  obtain  further  clarification  or 
elaboration  of  the  materials  presented  in 
the  initial  filing. 

It  is  worth  noting  that  the  Committee 
follows  certain  other  procedures,  not 
spelled  out  in  the  final  regulations,  that 
help  ensure  the  fairness  of  the  review 
process.  For  example,  the  Committee 
sometimes  receives  unsolicited 
communications  from  third  parties 
concerning  certain  transactions.  In  order 
to  ensure  fairness,  the  Conunittee 
generally  requests  the  parties  to 
comment  on  the  substance  of  third  party 
communications  that  the  Committee 
believes  may  be  relevant  to  its  full 
understanding  of  the  notified 
transaction.  Similarly,  the  Staff 
Chairman  handles  all  communications 
by  the  Committee  with  the  parties,  so  as 
to  avoid  any  confusion  resulting  from 


contacts  with  individual  Committee 
members  by  the  parties  or  third  parties. 
A  number  of  the  recommendations  in 
the  comments  about  Committee 
procedures  would  make  the  review 
process  q  highly  formalistic.  adversarial 
process.  This  outcome  was  considered 
undesirable  by  the  Committee,  and  such 
recommendations  were  not  accepted. 
For  example,  the  Committee  did  not 
adopt  the  suggestion  that  the  parties  be 
required  to  exchange  public  versions  of 
their  submissions  to  the  Committee,  or 
that  material  be  filed  only  under  oath. 
The  Committee  believes  that  giving  the 
parties  an  opportunity  to  comment, 
when  appropriate,  on  the  substance  of 
statements  made  by  each  other,  as  well 
as  by  non-governmental  third  parties, 
adequately  ensure  the  integrity  of  the 
review  process. 

Sunset  on  Presidential  Authority  Under 
Section  721 

Another  concern  expressed  in  the 
public  comments  pertained  to  the  fact 
that  the  statute  places  no  time  limits  on 
the  President's  authority  to  take  action 
with  respect  to  non-notified 
transactions.  Some  commenters  argued 
that  the  absence  of  a  limit  on  the 
President's  power  to  divest  a  completed 
transaction  effectively  converts  section 
721  into  a  screening  mechanism,  since 
most  parlies  will  file  notices  to  eliminate 
the  possibility  of  future  divestment. 
Several  commenters  suggested.adoption 
of  a  sunset. 

The  Committee  acknowledges  that 
parties  may  have  to  make  difficult 
decisions  about  whether  or  not  to  file 
under  section  721,  particulariy  when 
time  is  a  critical  factor  in  closing  a  deal. 
However,  in  the  Committee's  view,  it 
would  be  inappropriate  for  the 
regulations  to  limit  the  President's 
authority  to  protect  the  national  security 
with  respect  to  any  given  transaction 
after  a  particular  time.  Instead,  the 
regulations  contain  a  new  provision  that 
limits  to  three  years  the  time  during 
which  an  agency  can  give  notice  with 
respect  to  a  completed  transaction. 
After  the  three  year  period,  only 
transactions  that  appear  to  raise 
national  security  concerns  can  be 
reviewed  and  investigated,  pursuant  to  a 
request  from  the  Chairman  of  the 
Committee,  in  consultation  with  other 
members  of  the  Committee,  (See  below 
§  800.401.) 

Some  commenters  evidently  fear  that 
a  transaction  could  be  reviewed  several 
years  after  it  was  completed.  The 
Committee  notes  that  divestment  with 
respect  to  a  completed  but  non-notified 
transaction  would  be  limited  by  the 
requirement  in  paragraph  (d)  of 
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§  800.601  that  it  be  based  on  facts, 
conditions,  or  circumstances  existing  at 
the  time  the  transaction  was  concluded. 
Parties  should  also  note  the  addition  of 
a  new  limitation  on  reviewing 
completed  transactions,  which  has  been 
incorporated  at  5  800.eoi(d).  Advice  in 
writing  by  the  Committee  that  a  notified 
transaction  is  not  subject  to  section  721, 
e.g.,  because  the  transaction  would  not 
result  in  foreign  control  of  a  U.S. 
business,  is  final  and  binding  with 
respect  to  the  transaction,  as  long  as  the 
ir  formation  on  which  that  determination 
is  based  is  accurate  with  respect  to  the 
transaction.  However,  subsequent 
chringes  in  the  material  facts  pertaining 
to  control,  e.g..  a  proposal  by  the  foreign 
party  to  acquire  additional  stock,  may 
result  in  a  situation  where  notice  to  the 
Committee  could  be  appropriate. 

Ir.temational  Obligations 

In  discharging  its  responsibilities 
under  section  721,  the  Committee  takes 
a  case-by-case  approach.  The 
Conference  Report  states  that  section 
721  is  not  intended  to  abrogate  existing 
obligations  of  the  United  States  under 
treaties,  including  Treaties  of 
Friendship,  Commerce  and  Navigation. 
Conference  Report  at  927.  Those  treaties 
contain  national  treatment  provisions 
under  which  the  United  States  is 
obligated  to  extend  foreign  parties 
treatment  no  less  favorable  than  that 
accorded  domestic  parties,  but  is 
permitted  to  institute  measures  to 
protect  U.S.  national  security.  The 
Committee  intends  to  implement  section 
721  and  the  regulations  in  a  maraier  fully 
consistent  with  the  international 
obligations  of  the  United  States. 

///.  Section-by-Section  Discussion  of 
Changes 

The  DeRnitions  section,  subpart  B,  has 
been  alphabetized. 

Section  800.201.  In  subsection  (a),  the 
definition  of  acquisition  has  been 
expanded  to  include  speciFically  the 
acquisition  of  a  person  by  a  proxy 
contest  undertaken  for  the  purpose  of 
obtaining  control.  In  the  preamble  to  the 
proposed  regulations,  the  Committee 
requested  public  comments  on  the 
desirability  of  covering  proxy  contests 
under  the  regulations.  The  comments 
were  inconclusive  on  this  point.  The 
Committee  decided  to  cover  specifically 
proxy  contests  undertaken  for  the 
purpose  of  obtaining  control,  such  as  a 
contest  to  change  the  board  of  directors, 
because  such  a  contest  represents  a 
takeover  attempt.  Parties  may  give 
notice  at  or  just  prior  to  the  time  a  proxy 
solicitation  commences.  However, 
contests  undertaken  for  any  purpose 


other  than  to  obtain  control  would  not 
be  covered  by  the  regulations. 

In  subsection  (b),  qualifying  language 
has  been  added  to  the  provision 
concerning  the  acquisition  of  assets 
where,  in  addition  to  the  asset 
acquisition,  the  acquirer  will  make 
substantial  use  of  the  seller's 
technology.  The  qualifier  "excluding 
technical  information  generally 
accomparying  the  sale  of  equipment"  is 
intended  to  convey  that  an  acquisition 
of  assets  is  not  covered  by  section  721 
unless  the  technology  acquired  by  the 
foreign  person  is  separate  and  apart 
from  that  inherent  in,  or  typically 
accompanying  the  asset,  such  as 
instruction  manuals  and  operating 
procedures  that  would  routinely 
accompany  equipment. 

Section  800.204.  The  definition  of 
control  in  the  proposed  regulations 
included  the  ability  to  "formulate" 
matters  or  decisions  affecting  an  entity. 
A  number  of  public  commenters  noted 
that  the  ability  to  "formulate"  in  this 
sense  is  not  a  meaningful  index  of 
control,  since  technically  any 
shareholder  has  this  right.  To  alleviate 
any  uncertainty  on  this  point, 
"formulate"  has  been  dropped  from  the 
definition. 

The  definition  of  control  has  also  been 
modified  with  the  addition  of  subsection 
(b)  to  clarify  that  a  U.S.  person  will  not 
automatically  be  deemed  to  be  foreign- 
controlled  where  a  number  of  unrelated 
foreign  parties  hold  an  interest  in  that 
person.  This  point  would  apply  even 
when  the  foreign  parties  taken  as  a 
whole  hold  the  majority  of  stock  in  a 
U.S.  company.  The  Committee  would 
have  to  determine  in  such  a  case,  as  it 
would  in  any  notified  transaction, 
whether  any  single  foreign  party,  acting 
on  its  own  or  in  concert  with  another 
party  [e.g..  through  contractual 
arrangements),  could  control  the  U.S. 
person. 

Section  800.211.  A  minor  change  to  the 
wording  of  the  definition  of  "foreign 
person"  has  been  made  to  emphasize 
that  there  must  be  the  present  potential 
for  control  by  a  foreign  interest,  rather 
than  a  mere  remote  possibility,  for  an 
entity  to  be  considered  a  foreign  person 
under  section  721.  Whereas  the 
regulation  previously  read  "an  entity 
over  which  control  is  or  could  be 
exercised  by  a  foreign  interest,"  the 
underlined  phrase  has  been  replaced  by 
"exercised  or  exercisable"  to  alleviate 
vagueness  or  remoteness  in  the 
standard.  Thus,  only  the  present 
potential  for  control  (regardless  of 
whether  the  foreign  interest  actually 
exercises  it)  matters  for  purposes  of  this 
section. 


Section  800.214.  The  proposed 
regulations  left  unresolved  the  issue  of 
who  are  the  parties  to  an  acquisition  in 
the  case  of  a  proxy  solicitation.  In  light 
of  the  Committee's  decision  to  cover 
proxy  solicitations  undertaken  for  the 
pyrpose  of  obtaining  control  just  prior  to 
and  at  the  time  the  solicitation  is  made, 
the  final  regulations  make  both  the 
persons  soliciting  proxies  as  well  as  the 
person  who  issued  the  voting  securities 
parties  to  the  acquisition. 

Section  800.217.  To  make  this  section 
consistent  with  the  modified  definition 
of  control,  the  word  "formulation"  has 
been  deleted  from  the  definition  of 
"solely  for  the  purpose  of  investment." 
(See  section  800.204  above.)  With 
respect  to  section  800.302(d)  (which 
should  be  consulted),  a  party  that  has  no 
intention  of  determining  or  directing  the 
basic  business  decisions  of  the  issuer, 
and  who  does  not  possess  or  develop  i 
any  purpose  other  than  investment,  or  i 
take  any  action  inconsistent  with  that 
purpose,  would  be  deemed  to  hold        . 
securities  solely  for  the  purpose  of        \ 
investment.  ! 

Section  800.220.  This  section  defines 
U.S.  person  as  any  entity  "but  only  to 
the  extent  of  its  business  activities  in 
interstate  commerce  in  the  United 
States,  irrespective  of  the  nationality  of 
the  individuals  or  entities  which  control 
it."  To  underscore  the  significance  of 
that  qualifier  to  the  definition,  a  third 
example  has  been  added  to  this  section. 
The  example  describes  the  acquisition 
by  a  foreign  person  of  a  foreign 
subsidiary  of  a  U.S.  corporation.  In  the 
facts  presented  by  the  example,  the 
foreign  subsidiary  has  no  fixed  place  of 
business  in  the  United  States,  but 
merely  exports  goods  to  the  U.S.  parent 
and  to  unaffiliated  companies  in  the 
United  States.  The  acquisition  of  such 
an  entity  by  a  foreign  person  would  not 
constitute  the  acquisition  of  a  U.S. 
person  under  section  721  because  the 
mere  export  of  goods  to  the  United 
States  by  a  foreign  subsidiary  with  no 
fixed  place  of  business  in  this  country 
does  not  constitute  "business  activity  in 
interstate  commerce  in  the  United 
States"  for  purposes  of  the  Section. 

Section  800.301.  A  few  points 
pertaining  to  joint  venture  transactions 
have  been  clarified  in  this  section.  First, 
a  joint  venture  transaction  is  subject  to 
section  721  only  if  an  existing, 
identifiable  business  in  the  United 
States  is  contributed  to  the  venture.  A 
joint  venture  transaction  in  which  the 
U.S.  contribution  is  a  company  founded 
for  the  purposes  of  the  transaction 
would  not  be  subject  to  section  721. 
Moreover,  even  where  an  identifiable 
business  has  been  contributed  to  the 
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venture,  the  transaction  is  not  subject  to 
section  721  unless  the  foreign  party 
would  control  the  venture.  Therefore, 
joint  venture  transactions  in  which 
control  is  equally  shared  by  the  U.S. 
partner  and  the  foreign  partner,  i.e., 
where  each  party  has  a  veto  power  over 
all  the  decisions  of  the  joint  venture, 
would  not  be  subject  to  section  721.  It  is 
important  to  note,  however,  that  this 
rule  does  not  apply  to  other  forms  of 
business  organization,  such  as  when  a 
foreign  person  acquires  50  percent  of  the 
stock  of  an  existing  U.S.  company.  In 
such  cases,  the  Committee  may. 
depending  on  the  other  facts 
surrounding  the  transaction,  conclude 
that  the  stock  acquisition  confers  control 
on  the  foreign  person. 

Section  800.302.  Subsection  (i)  has 
been  added  to  section  600.302  as  a 
corollary  to  section  301(b)(1).  which 
provides  that  proposed  or  completed 
acquisitions  by  or  with  foreign  persons 
which  could  or  do  result  in  foreign 
control  of  a  U.S.  person  would  be 
subject  to  section  721.  Subsection  (i)  of 
S  800.302  provides  that  an  acquisition  (1) 
that  does  not  involve  the  acquisition  of 
control  of  (2)  a  person  engaged  in 
interstate  commerce  in  the  United  States 
[i.e.,  a  U.S.  person)  would  not  be  subject 
to  section  721.  Two  examples  are 
provided  to  illustrate  the  two 
components  of  this  provision.  First,  with 
respect  to  the  acquisition  of  control, 
when  a  foreign  person  acquires  an 
interest  such  as  stock,  in  a  U.S.  person, 
but  that  interest  is  insufficient  to  confer 
control,  the  acquisition  is  not  subject  to 
section  721.  The  Committee's  options  for 
handling  a  notice  of  such  a  transaction 
are  set  out  in  S  800.403  of  the 
regulations. 

Second,  with  respect  to  the 
component  pertaining  to  being  engaged 
in  interstate  commerce  in  the  United 
States.  Example  2  is  intended  to 
illustrate  that  the  acquisition  of  a 
business  that  is  essentially  a  non- 
operational  shell — i.e..  having  no 
employees,  plants,  equipment,  or 
subsidiaries  in  the  United  States — 
would  not  satisfy  this  component  and 
would  therefore  not  be  an  acquisition 
subject  to  section  721. 

Section  800.303.  This  section  has  been 
added  to  the  regulations  to  clarify  the 
Committee's  treatment  of  lending 
transactions.  As  explained  under 
§  800.302  above,  the  acquisition  of  a 
security  interest  by  a  foreign  lender  in  a 
lending  transaction  does  not.  without 
control,  subject  a  transaction  to  section 
721.  Section  800.303  provides  that  the 
Committee  will  not  accept  notices  of 
such  transactions.  However,  the 
Committee  will  accept  notice  of  such 


transactions  where,  because  of  actual  or 
imminent  default  or  other  condition,  the 
foreign  lender  is  likely  to  obtain  control 
of  the  U.S.  person.  In  general,  the 
Committee  will  accept  the  parties'  view 
of  the  imminence  of  default,  recognizing 
that  in  some  cases  waiting  too  long 
before  filing  notice  could  aH'ect  the 
lender's  recourse  to  certain  remedies,  or 
the  willingness  of  the  borrower  to 
cooperate  fully  in  the  preparation  of  a 
niing. 

Some  commenters  argued  that  if  the 
Committee  does  not  accept  notices  of 
lending  transactions  until  actual  or 
imminent  default,  the  lender  will  never 
have  adequate  assurance  of  the  value  of 
its  security  interest,  which  may 
eventually  discourage  foreign  lenders 
from  entering  into  financing  transactions 
that  may  be  subject  to  section  721.  Some 
argued  Oiat  the  acquisition  of  stock  or 
assets  as  a  result  of  a  default  should  be 
exempt  from  section  721,  because  it  is 
essentially  similar  to  an  acquisition 
pursuant  to  an  insurance  contract  made 
in  the  ordinary  course  of  business, 
which  is  exempt  under  {  800.302(g).  The 
Committee  does  not  find  it  appropriate 
to  exempt  the  acquisition  of  a  U.S. 
person  that  results  from  a  borrower's 
default.  However,  to  help  alleviate  the 
lenders'  concerns  in  such  circumstances, 
the  Committee  will  take  into  account 
steps  the  lender  takes  to  transfer  day-to- 
day control  over  the  U.S.  person  to  U.S. 
nationals,  pending  final  sale  of  the  U.S. 
person.  For  example,  in  appropriate 
cases,  the  Committee  could  determine 
that  the  lender  does  not  control  a 
company  acquired  through  default  when 
it  appoints  a  trustee  to  run  the  company 
and  commits  to  sell  it  within  a  specified 
reasonable  period  of  time. 

Section  800.303  also  contains  a  special 
provision — subsection  (b) — for  foreign 
banks  participating  in  loan  syndications. 
In  view  of  the  limitations  on  control  of 
the  borrower  by  any  one  bank  that  are 
often  inherent  in  the  structure  of  a 
syndicate  of  banks  in  a  loan 
participation,  the  Committee  will  deem 
any  foreign  lender  in  a  syndicate  not  to 
have  control  for  purposes  of  section  721 
where  such  lender  needs  the  consent  of 
the  majority  of  the  U.S.  participants  to 
take  action,  or  does  not  have  a  lead  role 
in  the  syndicate  and  is  subject  to  a 
special  provision  limiting  its  influence, 
ownership  or  control  over  the  borrower. 

Section  800.401.  This  section  contains 
a  new  provision  with  respect  to  non- 
notified  transactions.  No  agency  notice 
can  be  made  with  respect  to  such  a 
transaction  more  than  three  years  after 
the  date  it  was  concluded  unless  the 
Chairman  of  the  Committee,  in 
consultation  with  other  members  of  the 


Committee,  requests  an  investigation. 
This  provision  was  added  to  assuage 
public  concern  that  non-notified 
transactions  are  indefinitely  subject  to 
divestment  by  the  President.  The 
President's  powers  under  section  721  are 
not  affected  by  this  provision. 

Section  800.402.  Until  now.  the 
Committee  has  been  willing  to  accept 
notices  of  transactions  from  just  one  of 
the  parties  to  a  transaction,  recognizing 
that  in  some  cases  one  of  the  parties 
alone  will  be  able  to  provide  answers 
and  materials  responsive  to  the 
questions  posed  in  {  800.402.  Although 
the  Committee  will  continue  to  accept 
notices  prepared  by  just  one  pariy  to  a 
transaction  that  give  information  with 
respect  to  all  the  parties,  the  final 
regulations  require  all  the  parties  to  sign 
such  a  filing,  thereby  indicating  to  the 
Committee  that  each  party  is  satisfied 
that  the  information  in  the  filing 
pertaining  to  it  is  accurate  and  complete. 

With  respect  to  filings  submitted  by  a 
party  independently  of  the  other  parties, 
several  points  are  worth  noting.  First,  a 
minor  wording  change  has  been  made  in 
paragraph  (1)  of  subsection  (b)  of  this 
section  for  purposes  of  clarity:  "Such 
information"  has  been  replaced  by  "the 
information  set  out  in  this  section." 
Although  the  phrase  in  that  paragraph, 
"to  the  extent  known  or  reasonably 
available  to  it."  remains  unchanged  from 
the  proposed  regulations,  it  merits 
discussion  here  in  order  to  remove  any 
uncertainty.  When  a  party  giving  notice 
is  unable  to  answer  fully  a  question 
pertaining  to  the  other  party,  it  is  not 
excused  by  the  words  "to  the  extent 
known  or  reasonably  available  to  it" 
from  submitting  a  complete  and 
accurate  filing,  as  has  evidently  been 
assumed  by  some  parties.  The 
Committee  expects  that  in  such  a  case 
either  the  party  giving  notice  will  obtain 
the  assistance  of  the  other  party  or 
parties,  or  that  the  latter  independently 
will  make  a  filing  to  the  Committee, 
supplying  the  relevant  information. 

In  any  case,  the  Committee  will  delay 
beginning  the  initial  thirty-day  review 
period  until  the  filing  is  complete  with 
respect  to  both  parties.  Subsection  (b) 
makes  clear  that  the  Staff  Chairman  of 
the  Committee,  when  necessary,  will 
contact  directly  the  party  or  parties  that 
did  not  file  the  notice  and  request  that 
information  responsive  to  section 
800.402  be  filed  within  seven  days  of 
receipt  of  the  request. 

A  new  provision  has  been  added  to 
subsection  (c),  requesting  parties  to 
submit  a  summary  of  the  transaction. 
The  Committee  requests  that  the 
party(ies)  that  give  notice  be  as  clear 
and  concise  as  possible.  A  readily 
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understandable  summary  will  expedite 
the  Committee's  work. 

Paragraph  (3)  of  subsection  (c)  has 
also  been  modified  to  lengthen  the 
period  of  time  from  three  to  five  years 
for  which  contracts  involving  classified 
information  should  be  described  in  a 
filing.  As  for  contracts  with  the 
Department  of  Defense  or  any  other 
agency  of  the  U.S.  Government  with 
national  defense  responsibilities  (such 
as  the  Department  of  Energy  or  the 
Nuclear  Regulatory  Commission),  which 
contracts  do  not  involve  classified 
information,  parties  should  continue  to 
provide  information  for  the  past  three 
years  only. 

Section  800.403.  This  new  section  sets 
out  the  Committee's  options  for  handling 
certain  voluntary  notices:  most  of  these 
points  have  been  addressed  in  the 
preceding  discussion.  The  Committee 
will  delay  acceptance  of  a  notice  that 
does  not  comply  with  %  800.402.  It 
reserves  the  right  to  reject  a  voluntary 
notice  at  any  time  before  action  by  the 
Committee  or  the  President  has  been 
concluded,  if  there  has  been  a  material 
change  in  the  notified  transaction. 

As  provided  in  S  a00.403(a)(4).  the 
Committee  will  also  inform  the  party 
submitting  a  voluntary  notice  if  it 
decides  not  to  undertake  a  substantive 
review  of  a  transaction  because  it  has 
determined  that  the  notiHed  transaction 
is  not  subject  to  section  721.  For 
example,  where  the  Committee 
determines  that  a  notiHed  transaction 
will  not  result  in  foreign  control  the 
Committee  would  inform  the  parties  of 
the  nature  of  its  determination,  [e.g.,  no 
foreign  control)  and  advise  them  to 
consider  filing  at  a  later  date  should  an 
acquisition  of  control  be  contemplated. 

Section  800.404.  A  technical  warding 
change  has  been  made  to  this  section 
(which  was  numbered  S  800.403  under 
the  proposed  regulations).  The  words 
"has  been  accepted"  in  the  first 
sentence  of  that  section  replace  "is 
received"  to  underscore  that  the  30-day 
review  period  does  not  begin  until  the 
Chair  has  determined  that  the  voluntary 
notice  complies  with  the  requirements  of 
S  800.402.  Further  technical  changes 
were  made  to  subsection  (a)  to  reflect 
changes  made  in  §  800.401  concerning 
agency  notice. 

Section  800.501.  Subsection  (b)  has 
been  added  to  this  section  to  make 
explicit  a  practice  the  Committee  has 
been  following  since  it  began  receiving 
notices  under  section  721.  i.e..  inviting 
the  parties  to  certain  notified 
transactions  to  meet  with  the 
Committee.  The  Staff  Chairman,  at  his 
discretion,  may  invite  the  parties  to  a 
meeting  to  clarify  certain  issues  with 
respect  to  the  filing:  such  a  meeting  may 


occur  either  during  the  30-day  review 
period  or  during  the  investigation.  When 
the  parties  involved  in  investigations 
request  a  meeting  with  the  Committee, 
the  request  is  ordinarily  granted. 

Section  800.801.  A  number  of 
commenters  expressed  concern  that  the 
finality  of  Committee  or  Presidential 
action  under  section  721  is  called  into 
question  if  there  is  a  right  to  reopen 
Consideration  of  a  case  on  the  basis  of 
material  omissions  or  material 
misstatements.  This  section  has  been 
expanded  in  an  attempt  to  allay  some  of 
those  concerns.  Subsection  (f)  has  been 
added  to  clarify  the  matters  the 
Committee  considers  "material":  These 
are  confined  to  information  requested 
by  9  800.402  of  the  regulations; 
information  requested  by  the  Committee 
during  the  course  of  an  initial  review,  an 
investigation,  or  the  Presidential 
determination  period:  or  information 
provided  by  the  party(ies)  sua  sponte. 
However,  the  Committee  will  generally 
not  fmd  information  to  be  "material"  if  it 
concerns  purely  commercial  matters 
having  no  bearing  on  national  security, 
such  as  the  price  of  stock. 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (International  Affairs). 
However,  personnel  from  other  offices 
at  the  Treasury  Department  and  from 
other  agencies  that  are  members  of  the 
Committee  participated  extensively  in 
its  development 

List  of  Subiflcts  in  71  CFR  Part  800 

Foreign  investments  in  United  States. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  a  new  chapter  VUl.  Office  of 
International  Investment.  Department  of 
the  Treasury,  is  added  to  Title  31  of  the 
Code  of  Federal  Regulations,  consisting 
of  part  800,  as  set  forth  below. 

CHAPTER  VIII— OFFICE  OF 
INTERNATIONAL  INVESTMENT, 
DEPARTMENT  OF  THE  TREASURY 

PART  800— REGULATIONS 
PERTAmiNQ  TO  MERGERS, 
ACQUtSITIOMS,  AND  TAKEOVERS  BY 
F0REK3N  PERSONS 

Subpart  A— Owwral 

800.101  Scope. 

800.102  Effect  on  other  laws. 

800.103  Prior  acquiaitions. 

800.104  Traiwactiona  or  devices  for 
avoidance. 

Subpart  B—0«finWon« 

800.201  Acquisition. 

800.202  AfRtiate. 


800.203  Committee;  Chairman  of  the 
Committee. 

800.204  Control. 

800.205  Conversion. 

800.206  Convertible  voting  security. 

800.207  Effective  date. 

800.208  Entity. 

800.209  Foreign  interest. 

800.210  Foreign  national. 

800.211  Foreign  person. 

800.212  Hold. 

800.213  Parent. 

800.214  A  party  or  parties  to  an  acquisition. 
800215  Person. 

800.216  Section  721. 

800.217  Solely  for  the  purpose  of 
investment. 

800.218  United  States. 

800.219  United  States  national. 

800.220  United  Stales  person. 

800.221  Voting  securities. 

Sutipart  C— Coverage 

800.301  Transactions  that  are  acquisitions 
under  Section  721. 

800.302  Transactions  that  are  not 
acquisitions  under  Section  721. 

800.303  Lending  transactions. 

Subpart  D — Notice 

800.401  Procedures  for  notice. 

800.402  Contents  of  voluntary  notice. 

800.403  Treatment  of  certain  voluntary 
notices. 

800.404  Beginning  of  thirty-day  review 
period. 

Subpart  E— Committee  Procedures:  Review 
and  Investigatian 

800.501  General. 

800.502  Determination  not  to  investigate. 

800.503  Commencement  of  investigation. 

800.504  Completion  or  termination  of 
investigation  and  report  to  the  President.. 

600.505  Withdrawal  of  notice. 

Subpart  F— Presldentiai  Action 

800.601    Statutory  time  frame,  standartis  for 
Presidential  action,  and  permissible 
actions  under  Section  721. 

Sut)part  O    Provision  and  Handling  of 
Information 

800.701  Obligation  of  parties  to  provide 
information. 

800.702  Confidentiality. 

Appendix  to  Part  800 — Preamble  to 
Regulations  on  Mergers,  Acquisitions,  and 
Takeovers  by  Foreign  Persons  (Published 
November  21, 19tl) 

Autfaorily:  Section  721  of  Pub.  L.  100-418, 
102  Stat.  1107.  made  permanent  law  by 
section  8  of  Pub.  L  102-99. 105  Stat.  487  (50 
U.S.C.  App.  2170);  Section  705  of  the  Defense 
Production  Act  of  1950  (50  U.S.C.  App.  2165); 
E.0. 12661.  54  FR  779.  3  CFR  1988  Comp.  p. 
618. 

Subpart  A— G«n«rai 

§800.101    Scope. 

The  regulations  in  this  part  implement 
section  721  of  Title  VII  of  the  Defense 
Production  Act  of  1950,  hereinafter 
referred  to  as  "Section  721"  (see 
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§  800.216  of  this  part).  The  definitions  in 
this  part  are  applicable  to  section  721 
and  these  regulations.  The  principal 
purpose  of  section  721  is  to  authorize  the 
President  to  suspend  or  prohibit  any 
merger,  acquisition,  or  takeover,  by  or 
with  a  foreign  person,  of  a  person 
engaged  in  interstate  commerce  in  the 
United  States  whea  in  the  President's 
view,  the  foreign  interest  exercising 
control  over  that  person  might  take 
action  that  threatens  to  impair  the 
national  security.  In  addition,  section 
721  authorizes  the  President  to  seek 
divestment  or  other  appropriate  relief  in 
the  case  of  concluded  transactions. 

§80ai02    Effect  on  other  laws. 

Nothing  in  this  part  shall  be  construed 
to  alter  or  affect  any  existing  power, 
process,  regulation,  investigation,    '     - 
enforcement  measure,  or  review 
provided  by  any  other  provision  of  law. 

S  800.103    Prior  acquWtions. 

Section  721  and  the  regulations  in  this 
part  apply  to  acquisitions  concluded  on 
or  after  the  effective  date  (as  defined  in 
S  800.207),  including  acquisitions 
concluded  prior  to  issuance  of  these 
regulations.  Section  721  and  the 
regulations  in  this  part  do  not  apply  to 
acquisitions  concluded  prior  to  the 
effective  date. 

§800.104    Trsneactions  or  devte—  lor 
avoidanca. 

Any  transactionfs)  or  other  devfcefs) 
entered  into  or  employed  for  the  purpose 
of  avoiding  section  721  shall  be 
disregarded,  and  section  721  and  these 
rules  shall  be  applied  to  the  substance 
of  the  transaction(s]. 

Example.  CorporsMen  A  is  organized  under 
the  laws  of  a  foreign  state  and  is  wholly 
owned  and  controlled  by  a  foreign  national. 
With  ■  view  towards  avoiding  possible 
application  of  section  721,  Corporation  A 
transfers  money  to  a  U.S.  citizen,  who, 
porsuant  to  informal  arrangements  with 
Corporation  A  and  on  its  behalf,  purchases 
all  the  shares  in  Corporation  X.  a  corporation 
which  is  organized  under  the  laws  of  a  state 
of  the  United  States,  and  wrhicfa  engages  in 
business  activities  in  the  United  States.  That 
sham  transactioa  is  subject  to  section  721. 

Subpart  B—Oeflnitlona 


§800l301 

The  term  "acquisition"  is  used  in 
these  regulations  to  refer  collectively  to 
an  acquisition,  merger,  or  takeover.  It 
includes,  without  limitatiofv 

(a)  The  acquisition  of  a  person  by — 

(1)  The  purchase  of  its  voting 
securities, 

(2)  The  conversion  of  its  convertible 
voting  securities. 


(3)  The  acquisition  of  its  convertible 
voting  securities  if  that  involves  the 
acquisition  of  control,  or 

(4)  The  acquisition  and  the  voting  of 
proxies,  if  that  involves  the  acquisition 
of  control. 

(b]  The  acquisition  of  a  business, 
including  any  acquisition  of  production 
or  research  and  development  facilities 
operated  prior  to  the  acquisition  as  part 
of  a  business,  if  there  will  likely  be  a 
substantial  use  of 

(1)  The  technology  of  that  busmess, 
exchiding  technical  information 
generally  accompanying  the  sale  of 
equipment,  or 

(2)  Personnel  previously  employed  by 
that  business. 

(c)  A  consolidation. 

Example  (relating  to  paragraph  (b)  of  this 
section).  Corporation  A,  organized  under  the 
laws  of  a  foreign  state  and  wholly  owned  and 
controlled  by  a  foreign  national,  acquires, 
from  separate  United  States  nationals,  (a) 
products  held  in  inventory,  (b)  land,  and  (c) 
machinery  for  export.  Corporation  A  has  not 
acquired  a  business  and  has  not  made  an 
acquisition  within  the  meaning  of  these 
regulations, 

§800.202    Afflilate. 

An  "afObate"  of  an  entity,  as  that 
term  is  used  in  SS  800.205  and  800.402.  is 
any  other  entity  in  the  chain  of 
ownership  between  a  parent  and  that 
entity. 

Example.  Corporation  P  holds  50  percent  of 
the  voting  securities  of  Corporations  R  and  S. 
Corporation  R  holds  40  percent  of  the  voting 
securities  of  Corporation  X,  and  Corporation 
S  holds  50  percent  of  the  voting  securities  of 
Corporation  Y.  Under  this  definition. 
Corporation  S  is  an  affiliate  of  Corporation  Y. 
(Ab  entity  can  l>e  both  an  affiliate  and  a 
parent)  Corporation  R  is  not  an  affiliate  of 
Corporation  S  or  Y  because  it  is  not  in  the 
chain  of  ownership  between  Corporation  P 
and  Corporation  Y.  Corporation  X  is  also  not 
an  afRIiate  of  Corporation  Y. 

§800.203   CanMimee;Ctialnnanoftlie 
Committee. 

The  term  Committee  means  the 
Committee  on  Foreign  Investment  in  the 
United  States,  as  established  in 
Executive  Order  No.  1185S,  40  FR  20263, 
3  CFR,  1971-1975  Comp.,  p.  900,  as 
amended.  The  Chairman  of  the 
Committee  is  the  Secretary  of  the 
Treastny. 

§800.204    CeatroL  ' 

(a)  The  term  control  means  the  power, 
direct  or  indirect,  whether  or  not 
exercised,  and  whether  or  not  exercised 
or  exercisable  through  the  ownership  of 
a  majority  or  a  dominant  minority  of  the 
total  outstanding  voting  securities  of  an 
issuer,  or  by  proxy  voting,  contractual 
arrangements  or  other  means,  to 
determine,  direct  or  decide  matters 


affecting  an  entity:  in  particular,  but 
without  limitation,  to  determine,  direct, 
take,  reach  or  cause  decisions  regarding: 

(1)  The  sale,  lease,  mortgage,  pledge 
or  other  transfer  of  any  or  all  of  the 
principal  assets  of  the  entity,  whether  or 
not  in  the  ordinary  course  of  business: 

(2)  The  dissolution  of  the  entity; 

(3)  The  closing  and/or  relocabon  of 
the  production  or  research  and 
development  facilities  of  the  entity; 

(4)  The  termination  or  non-fulfillment 
of  contracts  of  the  entity,  or 

(5)  The  amendment  of  the  Articles  oS 
Incorporation  or  constituent  agreement 
of  the  entity  with  respect  to  the  matters 
described  at  paragraph  (a)  (1)  through 
(4)  of  this  section. 

(b)  In  examining  questions  of  control 
in  situations  where  more  than  one 
foreign  person  has  an  interest  in  a  U.S. 
person,  consideration  will  be  given  to 
factors  such  as  whether  the  foreign 
persons  are  related  and/or  whether  they 
have  commitments  to  act  in  concert. 

§800J05    Conversion. 

The  term  conversion  means  the  . 
exercise  of  a  right  inherent  in  the 
ownership  or  holding  of  particular 
securities  to  exchange  such  securities 
for  securities  which  currently  entitle  the 
owner  or  holder  to  vote  for  directors  of 
the  issuer  or  of  any  affiliate  of  the 
issuer. 

§  800.208    Convertible  voMng  eecurlly. 

The  term  convertible  voting  security 
means  a  security  which  currently  does 
not  entitle  its  owner  or  holder  to  vote  for 
directors  of  any  entity  and  which  is 
convertible  into  a  voting  security.  See 
S  S  80a201  and  800J02(c). 

§800.207    Effective  date. 

The  term  effective  date  means  August 
23. 1968,  the  date  section  721  became 
effective. 

§800.208    Entity. 

The  term  entity  means  any  branch. 
partnership,  associated  group, 
association,  estate,  trust,  corporation, 
division  of  a  corporation,  business 
enterprise,  or  other  organization 
(whether  or  not  organized  under  the 
laws  of  any  State),  and  any  government 
(including  a  foreign  government,  the 
United  States  Government,  a  State  or 
local  government,  and  any  agency, 
corporation,  nnancial  institution,  or 
other  entity  or  instnmientality  thereof, 
including  a  government  sponsored 
agency). 

§800.200    Foreign  imereet. 

The  term  foreign  interest  means  any 
foreign  person,  including  a  foreign 
government. 
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§800.210    Foreign  national. 

The  lerm  foreign  national  means  any 
natural  person  other  than  a  United 
States  national. 

§a00.211    Foraign  parson. 
The  term  foreign  person  means 

(a)  Any  foreign  national  or 

(b)  Any  entity  over  which  control  is 
exercised  or  exercisable  by  a  foreign 
interest. 

Example  1.  Corporation  A  is  organized 
under  the  laws  of  a  foreign  state  and  is 
engaged  in  business  outside  the  United 
States.  All  its  shares  are  held  by  Corporation 
X.  which  controls  Corporation  A.  Corporation 
X  it  organized  in  the  United  States,  and  is 
wholly  owned  and  controlled  by  U.S. 
nationals.  Corporation  A  although  organized 
and  operating  outside  the  U.S..  is  not  a 
"foreign  person."  and  its  acquisition  of  a  U.S. 
person  would  not  be  subject  to  Section  721. 

Example  2.  Same  facts  as  in  the  first  two 
sentences  of  Example  1.  except  that  Country 
A  through  governmental  interveners 
exercises  full  decision-making  power  over 
Corporation  A,  including  the  decisions 
described  in  {  000.204  (a)  through  (e).  There  Is 
a  foreign  interest  which  is  exercising  control 
over  Corporation  A  which  is  a  "foreign 
person." 

Example  3.  Corporation  A  is  organized 
under  the  laws  of  a  foreign  state  and  is 
owned  and  controlled  by  a  foreign  national. 
Through  a  branch.  Corporation  A  engages  in 
business  in  the  United  States.  Corporation  A 
and/or  its  branch  is  a  "foreign  person" 
should  Corporation  A  make  an  acquisition. 
Its  branch  business  in  the  United  States  is 
also  a  "U.S.  person"  which  may  be  the 
subject  of  an  acquisition. 

§800.212    HoM. 

The  terms  hold(s)  and  holding  mean 
legal  or  beneficial  ownership,  whether 
direct  or  indirect,  through  fiduciaiies, 
agents  or  other  means. 

§800213    Parant 

The  {em  parent,  as  used  in  §5  800.302 
and  800.402,  means  a  person  who  or 
which,  directly  or  indirectly. 

(a)  Holds  or  will  hold  50  percent  or 
more  of  the  outstanding  voting  securities 
of  an  entity;  or 

(b)  In  case  of  an  entity  that  has  no 
outstanding  voting  securities,  holds  or 
will  hold  the  right  to  50  percent  or  more 
of  the  profits  of  the  entity,  or  has  or  will 
have  the  right  in  the  event  of  the 
dissolution  to  50  percent  or  more  of  the 
assets  of  the  entity. 

Example.  Corporation  P  holds  50  percent  of 
the  voting  securities  of  Corporations  R  and  S. 
Corporation  R  holds  40  percent  of  the  voting 
securities  of  Corporation  X.  and  Corporation 
S  holds  SO  percent  of  the  voting  securities  of 
Corporation  Y.  Corporation  P  is  a  parent  of 
Corporations  R.  S  and  Y.  but  not  of 
Corporation  X.  Corporation  S  is  a  parent  of 
Corporation  Y  because  it  holds  50  percent  of 
the  voting  securities  of  Corporation  Y. 


§800.214    A  party  or  partlaa  to  an 
acqulaltloa 

The  terms  party  to  an  acquisition  and 
parties  to  an  acquisition  mean: 

(a)  In  the  case  of  an  acquisition  of  a 
person  by  the  purchase  of  its  voting 
securities,  the  person  acquiring  the 
voting  securities,  and  the  person  issuing 
those  voting  securities; 

(b)  In  the  case  of  a  merger,  the 
surviving  person,  and  the  person  or 
persons  that  lose  its  or  their  separate 
pre-merger  identity; 

(c)  In  the  case  of  an  acquisition  of  an 
entity  or  a  business  of  an  entity,  the 
person  acquiring  or  seeking  to  acquire 
that  entity  or  business,  and  the  person 
selling  that  entity  or  business; 

(d)  In  the  case  of  a  consolidation,  the 
entities  being  consolidated,  and  the  new 
consolidated  entity; 

(e)  In  the  case  of  a  proxy  solicitation, 
the  person  soliciting  proxies,  and  the 
person  who  issued  the  voting  securities. 

§800^15    Paraon. 

The  term  person  means  any  natural 
person  or  entity. 

§800^16    Sactlon721. 

The  term  Section  721  means  section 
721  of  title  VII  of  the  Defense  Production 
Act  of  1950.  50  U.S.C.  App.  2in,  as 
added  by  section  5021  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
Public  Law  100-418, 102  Stat.  1107. 

§800.217    SoMy  tor  ttta  purpoaa  of 
InvaatmaitL 


(a)  Voting  securities  are  held  or 
acquired  "solely  for  the  purpose  of 
investment"  if  the  person  holding  or 
acquiring  such  voting  securities  has  no 
intention  of  determining  or  directing  the 
basic  business  decisions  of  the  issuer, 
including  those  at  9  800.204(a)  (1) 
through  (5). 

(b)  Voting  securities  are  not  held 
solely  for  the  purpose  of  investment  if 
the  person  holdiiig  or  acquiring  such 
voting  securities. 

(1)  Possesses  or  develops  any  purpose 
other  than  investment,  or 

(2)  Takes  any  action  inconsistent  with 
acquiring  or  holding  such  securities 
solely  for  the  purpose  of  investment 

§800218    Unltad  Stataa. 

The  term  United  States  means  the 
United  States  of  America,  the  States  of 
the  United  States,  the  District  of 
Columbia,  and  any  commonwealth, 
territory,  dependency,  or  possession  of 
the  United  States,  and  includes  the 
Outer  Continental  Shelf,  as  defined  in 
section  2(a)  of  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  1131  (a)).  For 
purposes  of  these  regulations  and  their 
examples,  an  entity  organized  under  the 
laws  of  the  United  States  of  America, 


one  of  the  States,  the  District  of 
Columbia,  or  a  commonwealth,  territory, 
dependency  or  possession  of  the  United 
States,  is  an  entity  organized  "in  the 
United  States." 

§800^19    Unltad  Stataa  national. 

The  term  United  States  national  or 
U.S.  national  means  a  citizen  of  the 
United  States  or  a  natural  person  who, 
although  not  a  citizen  of  the  United 
States,  owes  permanent  allegiance  to 
the  United  States. 

§800.220    Unltad  Stataa  paraon. 

The  term  U.S.  person  or  United  States 
person  means  any  natural  person  or 
entity  but,  in  the  case  of  the  latter,  only 
to  the  extent  of  its  business  activities  in 
interstate  commerce  in  the  United 
States,  irrespective  of  the  nationality  of 
the  natural  persons  or  entities  which 
control  it. 

Example  1.  Corporation  A  is  organized 
under  the  laws  of  a  foreign  state  and  is 
wholly  owned  and  controlled  by  a  foreign 
national.  It  engages  in  business  activities  in  a 
state  of  the  U.S.  through  a  branch  office  or 
subsidiary.  That  branch  office  or  subsidiary 
of  Corporation  A  is  an  "entity"  and  a  "U.S. 
person."  The  branch  ofTice  or  subsidiary  is 
also  a  foreign  person  under  }  800.211. 

Example  2.  Same  facts  as  in  the  first 
sentence  of  Example  1.  Corporation  A 
however,  does  not  have  a  branch  office, 
subsidiary  or  fixed  place  of  business  in  the 
United  States.  It  exports  and  licenses 
technology  to  an  unrelated  company  in  the 
United  States.  Corporation  A  is  not  a  "U.S. 
person." 

Example  3.  Corporation  A  Is  organized 
under  the  laws  of  a  foreign  state  and  is 
wholly  owned  and  controlled  by  Corporation 
X.  Corporation  X  is  organized  in  the  United 
States  and  is  wholly  owned  and  controlled  by 
U.S.  nationals.  CorporaUon  A  does  not  have  a 
branch  office,  subsidiary,  or  fixed  place  of 
business  in  the  United  States.  It  exports 
goods  to  Corporation  X  and  to  unrelated 
companies  in  the  United  States.  The  sale  of 
Corporation  A  by  Corporation  X  to  a  foreign 
person  would  not  constitute  an  acquisition  of 
a  U.S.  person  for  purposes  of  section  721. 

§800.221    Voting  aacurltlaa. 

The  term  voting  securities  means  any 
securities  which  at  present  or  upon 
conversion  entitle  the  owner  or  holder 
thereof  to  vote  for  the  election  of 
directors  of  the  issuer,  or,  with  respect 
to  unincorporated  entities,  individuals 
exercising  similar  functions. 

Subfkart  C— Coveragt 

§800301    Tranaactlona  that  ara 
acquWtlona  under  Section  721. 

(a)  Section  721  applies  to  acquisitions: 

(1)  Proposed  or  pending  on  or  after  the 
effective  date 

(2)  By  or  with  foreign  persons 
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(3)  Which  could  result  in  foreign 
control  of  persons  engaged  in  interstate 
commerce  in  the  United  States. 

(b)  Transactions  that  are  acquisitions 
under  section  721  include,  without 
limitation: 

(1)  Proposed  or  completed 
acquisitions  by  or  with  foreign  persons 
which  could  or  did  result  in  foreign 
control  of  a  U.S.  person,  irrespective  of 
the  actual  arrangements  for  control 
planned  or  in  place  for  that  particular 
acquisition. 

Example  1.  Corporation  A,  a  foreign 
person,  proposes  to  purchase  all  the  shares  in 
Corporation  X.  whidi  is  organized  in  th« 
United  Slates  and  engages  in  interstate 
commerce  in  the  United  Stales. 

Under  the  applicable  law.  Corporation  A 
will  have  the  right  to  elect  directors  and 
appoint  other  primary  officers  of  Corporation 
X.  and  those  directors  will  have  the  right  to 
reach  decisions  about  the  closing  and 
relocation  of  particular  production  facihlies. 
and  Ihe  termination  of  contracts.  They  also 
will  have  the  right  to  propose  (for  approval 
by  Corporation  A  as  a  shareholder)  the 
dissolution  of  Corporation  X  and  Ihe  sale  of 
its  principal  assets. 

For  purposes  of  section  721.  the  proposed 
acquisition  of  Corporation  X  by  Corporation 
A  would  result  in  control  of  a  U.S.  person 
(Corporation  X)  by  a  foreign  person 
(Corporation  A). 

Example  2.  Same  facts  as  in  Example  1, 
except  that  Corporation  A  plans  to  retain  the 
existing  directors  of  Corporation  X.  all  of 
whom  are  U.S.  nationals. 

Although,  under  these  plans.  Corporation  A 
may  not  in  fact  exercise  control  over 
Corporation  X  (because  the  directors  as  U.S. 
nationals  may  exercise  that  control),  the 
acquisition  of  Corporation  X  by  Corporation 
A  still  would  result  in  foreign  control  over  a 
U.S.  person  for  purposes  of  section  721. 

(2)  A  proposed  acquisition  by  or  with 
a  foreign  person,  which  could  result  in 
foreign  control  of  a  U.S.  person, 
including,  without  limitation,  an  offer  to 
purchase  all  or  a  substantial  portion  of 
the  securities  of  a  U.S.  person. 

Example.  Corporation  A  a  foreign  person 
makes  an  offer  to  purchase  all  the  shares  in 
Corporation  X,  a  IJ.S.  person.  That 
acquisition  is  "proposed"  and  subject  to 
section  721. 

(3)  Proposed  or  completed 
acquisitions,  even  by  entities  organized 
in  the  United  States,  if  those  entities  are 
"foreign  persons."  and  if  those 
acquisitions  could  or  did  result  in  a 
different  foreign  interest  controlling  the 
U.S.  person  to  be  acquired. 

Example  1.  Corporation  X  is  organized  and 
operates  in  the  United  States.  Us  shares  are 
held  by  a  foreign  person.  While  Corporation 
X  is  a  "U.S.  person."  it  is  also  a  "foreign 
person"  ivtthin  Ihe  meaning  of  section  721. 
because  control  ever  it  is  or  could  be 
exercised  by  •  foreign  person,  it*  acquisition 
of  a  U.S.  person  is  subfecl  to  section  721 


because  that  acquisition  could  result  in 
control  by  Corporation  X  (a  "foreign  person") 
of  a  U.S.  peraon. 

Example  2.  Same  facts  as  Example  1. 
except  that  Corporation  Y.  a  foreign  person, 
seeks  to  acquire  Corporation  X  from  its 
existing  shareholder.  That  proposed 
acquisition  is  subject  to  section  721  because 
it  could  result  in  control  of  Corporation  X  (in 
this  context  a  "U.S.  person")  by  a  different 
foreign  person  (Corporation  Y). 

(4)  Proposed  or  completed 
acquisitions  by  or  with  foreign  persons 
which  involve  acquisitions  of  businesses 
and  couid  or  did  result  in  foreign  control 
of  businesses  located  in  the  United 
States. 

Example  1.  Corporation  A  a  foreign 
persoa  proposes  to  buy  a  branch  office 
business  in  the  United  States  of  Corporation 
X,  which  is  a  foreign  person.  For  purposes  of 
these  regulations,  the  branch  office  business 
of  Corporation  X  is  a  United  Stales  person  to 
the  extent  of  its  business  activities  in  the 
U.S.,  and  the  proposed  acquisition  of  the 
business  in  question  is  subject  to  section  721. 

Example  2.  Corporation  A,  a  foreign 
person,  buys  a  branch  office  business  located 
entirely  outside  the  United  States  of 
Corporation  Y,  which  is  incorporated  in  the 
United  States.  The  branch  office  business  of 
Corporation  Y  is  not  deemed  to  be  a  United 
States  person,  and  the  acquisition  is  not 
subject  to  section  721. 

Example  3.  Corporation  A  a  foreign 
person,  makes  a  start-up  or  "greenfield" 
investment  in  the  United  States.  That 
investment  involves  such  activities  as 
separately  arranging  for  the  financing  of  and 
the  construction  of  a  plant  to  make  a  new 
product  buying  supplies  and  inputs,  hiring 
personnei  and  purchasing  the  necessary 
technology.  The  investment  may  involve  the 
acquisition  of  shares  in  a  newly  incorporated 
subsidiary.  Corporation  A  will  not  have 
acquired  the  "business"  of  a  U.S.  persoa  and 
its  greenfield  investment  is  not  subject  to 
section  721. 

(5)  Joint  ventures  in  which  a  United 
States  person  and  a  foreign  person  enter 
into  contractual  or  other  similar 
arrangements,  including  agreements  on 
the  establishment  of  a  new  entity,  but 
only  if  a  United  States  person 
contributes  an  existing  identifiable 
business  in  the  United  States  and  a 
foreign  interest  would  gain  control  over 
that  existing  business  by  means  of  the 
joint  venture. 

Example  1.  Corporation  A,  a  foreign 
persoa  and  Corporation  X,  a  United  States 
person,  form  s  separate  corporation,  )V 
Corp..  to  which  Corporation  X  contributes  en 
idenUfiable  business  in  the  United  States. 
There  is  no  foreign  interest  which  does  or 
could  exercise  control  over  Corporation  X. 
Under  the  Articles  of  Incorporation  of  )V 
Corp.  may  elect  a  ma^Mity  of  the  Board  of 
Directors  of  )V  Corp.  The  lormatton  of  fV 
Corp.  could  result  in  foreign  conliol  of  a  U.S. 
person  and  is  en  acquisition  subject  to 
section  721. 


Example.  2.  Same  facts  as  in  Example  1. 
except  that  Corporations  A  and  X  each  own 
50  percent  of  the  shares  of  )V  Corp.  and. 
under  the  Articles  of  Incorporation  of  )V 
Corp.  both  A  and  X  have  veto  power  over  all 
decisions  by  |V  Corp-  identified  under 
t  800.204(a)  (1)  through  (5).  The  formation  nf 
)V  Corp.  is  not  an  acquisition  subject  to 
section  721. 

Example.  3.  Corporation  A.  a  foreign 
person,  and  Corporation  X.  a  United  Stntes 
person,  form  a  separate  corporation.  )V 
Corp.,  to  which  Corporation  A  contributes 
funding  and  managerial  and  technical 
personnel,  while  Corporation  X  contributes 
certain  patents  and  equipment  that  do  not 
under  these  circumstances  constitute  an 
identifiable  business.  The  formation  of  |V 
Corp.  is  not  an  acquisition  subject  to  section 
721. 

§  800.302    Tranaactlons  that  ara  not 
acquieMona  under  Section  721. 

The  following  transactions  are  not 
considered  acquisitions  for  purposes  of 
section  721: 

(a)  An  acquisition  of  voting  securities 
pursuant  to  a  slock  split  or  pro  rata 
stock  dividend  which  does  not  involve  a 
change  in  control. 

(b)  An  acquisition  in  which  the  parent 
of  the  entity  making  the  acquisition  is 
the  same  as  the  parent  of  the  entity 
being  acquired. 

Example.  Corporation  A  a  foreign  pt^rson, 
merges  its  two  wholly  owned  U.S. 
subsidiaries  Si  and  S2,  and  in  addition 
creates  a  new  U.S.  subsidiary.  S3.  S3  then 
buys  a  business  from  S4,  another  wholly- 
owned  U.S.  subsidiary  of  Corporation  A. 
These  acquisitions  are  not  subiecl  to  section 
721. 

(c)  An  acquisition  of  convertible 
voting  securities  that  does  not  involve 
control. 

Example.  Corporation  A  a  Foreign  person, 
buys  debentures,  options  and  warrants  of 
Corporation  X,  a  U.S.  person.  By  their  t«;rms. 
the  debentures  are  convertible  into  common 
stock,  and  Ihe  options  and  warrants  can  be 
exercised  for  common  stock.  The  acquisition 
of  those  debentures,  options  and  warrunts  is 
not  subject  to  section  721  so  long  as  it  diM.>s 
not  involve  control.  The  conversion  of  those 
debentures  into  common  slock,  or  Ihe 
exchange  of  those  options  and  warrants  for 
common  stock,  may  be  an  acquisition  for 
purposes  of  section  721.  See  |  aoo.201. 

(d)  A  purchase  of  voting  securities  or 
comparable  interests  in  a  United  States 
person  solely  for  the  purpose  of   ' 
investment,  as  defined  in  |  800.217,  if.  as 
a  result  of  Ihe  acquisition, 

(1)  The  foreign  person  would  hold  ten 
percent  or  less  of  the  outstanding  votiirg 
securities  of  the  U.S.  person,  regardless 
of  the  dollar  value  of  the  voting 
securities  so  acquired  or  held,  or 

(2)  The  purchase  is  made  directly  by  a 
bank,  triist  company,  insurance 
company,  investment,  company,  pension 
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fund,  employee  benefit  plan,  mutual 
fund,  finance  company  or  brokerage 
company  in  the  ordinary  course  of 
business  for  its  own  account,  provided 
that  a  significant  portion  of  that 
business  does  not  involve  the 
acquisition  of  entities. 

Example  1.  In  an  open  marltet  purchase 
solely  for  the  purpose  of  investment. 
Corporation  A.  a  foreign  person,  acquires  7 
percent  of  the  voting  securities  of 
Corporation  X.  which  is  incorporated  under 
the  laws  of  the  United  States.  The  acquisition 
of  those  securities  is  not  subject  to  section 
721. 

Example  Z.  Same  facts  as  Example  1  except 
Corporation  A  is  an  investment  company 
which  makes  only  portfolio  investments.  It 
purchases  14  percent  of  the  voting  securities 
of  Corporation  X  for  its  own  account,  solely 
for  the  purpose  of  investment.  The  acquisition 
of  those  securities  is  not  subject  to  section 
721. 

Example  3.  Same  facts  as  Example  2  except 
that  a  significant  portion  of  the  business  of 
Corporation  A  is  acquiring  control  over 
corporations.  Its  purchase  of  14  percent  of  the 
shares  of  Corporation  X  is  subject  to  section 
721. 

(e)  An  acquisition  of  assets  in  the 
United  States  that  does  not  constitute  a 
business  in  the  United  States.  See 

§§  800.201  and  800.301(b)(4). 

Example  1.  Corporation  A.  a  foreign 
person,  acquires,  from  separate  United  States 
nationals,  (a)  products  held  in  inventory,  (b) 
land,  and  (c)  machinery  for  export. 
Corporation  A  has  not  acquired  a  "business" 
within  the  meaning  of  section  721. 

Example  2.  Corporation  X  produces 
armored  personnel  carriers  in  the  United 
States.  Corporation  A.  a  foreign  person,  seeks 
to  acquire  the  annual  production  of  those 
carriers  from  Corporation  X  under  a  long- 
term  contract.  Neither  the  proposed 
acquisition  of  those  carriers,  nor  the  actual 
acquisition,  is  subject  to  section  721. 

Example  3.  Same  facts  as  Example  2. 
except  that  Corporation  X.  a  U.S.  person,  has 
developed  important  technology  in 
connection  with  the  production  of  armored 
personnel  carriers.  Corporation  A  seeks  to 
negotiate  an  agreement  under  which  it  would 
be  licensed  to  manufacture  using  that 
technology.  Neither  the  proposed  acquisition 
of  technology  pursuant  to  that  license 
agreement,  nor  the  actual  acquisition,  is 
subject  to  section  721. 

Example  4.  Same  facts  as  Example  2. 
except  that  Corporation  A  enters  into  a 
contractual  arrangement  to  acquire  the  entire 
armored  personnel  carrier  business  of 
Corporation  X.  including  production  facilities, 
customer  lists,  technology  and  staff.  This 
acquisition  is  subject  to  section  721.  See 

Saoo.2(n. 

(f)  An  acquisition  of  securities  by  a 
person  acting  as  a  securities 
underwriter,  in  the  ordinary  course  of 
business,  and  in  the  process  of 
underwriting. 

(g)  An  acquisition  pursuant  to  a 
condition  in  a  contract  of  insurance 


relating  to  ndelity,  surety,  or  casualty 
obligations  if  the  contract  was  made  by 
an  insurer  in  the  ordinary  course  of 
business. 

(h)  An  acquisition  of  a  security 
interest,  but  not  control,  in  the  voting 
securities  or  assets  of  a  U.S.  person  at 
the  time  a  loan  or  other  financing  is 
extended  (see  S  800.303). 

(i)  An  acquisition  of  voting  securities 
or  assets  that  does  not  involve  an 
acquisition  of  control  of  a  person 
engaged  in  interstate  commerce  in  the 
United  States. 

Example  1.  Corporation  A.  which  is 
organized  under  the  laws  of  a  foreign  state 
and  is  controlled  by  foreign  persons,  advises 
the  Committee  that  it  intends  to  acquire 
seven  percent  of  the  voting  securities  of 
Corporation  X.  which  is  organized  under  the 
laws  of  the  United  States  and  engaged  in 
interstate  commerce  within  the  United  States. 
In  this  particular  case.  Corporation  A's 
purchase  of  this  interest  in  Corporation  X 
would  not  be  sufficient  to  permit  Corporation 
A  to  control  Corporation  X  for  purposes  of 
t  800.204.  This  transaction  is  not  an 
acquisition  for  purposes  of  section  721. 

Example  2.  Corporation  A.  which  is 
organized  under  the  laws  of  a  foreign  state 
and  controlled  by  foreign  persons,  acquires 
from  Corporation  B  100  percent  of  the  voting 
securities  of  Corporation  X.  a  wholly-owned 
subsidiary  of  Corporation  B  that  is  organized 
under  the  layvs  of  the  United  States. 
Corporation  X  currently  has  no  employees, 
plants,  equipment  or  subsidiaries  in  the 
United  States.  Corporation  B  maintains 
records  in  the  United  States  on  behalf  of 
Corporation  X  and  uses  U.S.  mail  and 
telecommunications  facilities  on  its  behalf. 
For  purposes  of  section  721.  Corporation  X  is 
not  engaged  in  interstate  commerce  in  the 
United  States,  and  the  acquisition  by 
Corporation  A  of  securities  of  Corporation  X 
is  not  an  acquisition  for  purposes  of  section 
721. 

S80a303    Lending  transaction*. 

(a)  The  extension  of  a  loan  or  similar 
financing  by  a  foreign  person  to  a  U.S. 
person,  accompanied  by  the  creation  in 
the  foreign  person  of  a  secured  interest 
in  securities  or  other  assets  of  the  U.S. 
person,  does  not.  by  itself,  subject  the 
transaction  to  section  721.  However,  if 
control  is  acquired  by  the  foreign  person 
at  the  time  the  loan  or  other  financing  is 
extended,  then  the  transaction  may  be 
subject  to  section  721. 

(1)  The  Committee  will  not.  at  the  time  of 
extension  of  the  loan  or  other  fmancing. 
accept  notices  from  parties  to  a  loan  or  other 
financing  transaction  in  which  control  is  not 
acquired  by  the  foreign  person  at  that  time. 

(2)  The  Committee  will  accept  notices 
concerning  transactions  that  involve  loans  or 
financing  by  foreign  persons  where,  because 
of  imminent  or  actual  default  or  other 
condition,  there  is  a  significant  possibility 
that  the  foreign  person  may  obtain  control  of 
the  U.S.  person. 


(3)  For  purposes  of  this  section,  in 
determining  whether  an  acquisition  of  a  U.S. 
person  by  a  foreign  person  results  in  foreign 
control  under  section  721.  the  Committee  will 
take  into  account  arrangements  which  the 
foreign  person  might  establish  to  transfer 
day-to-day  control  over  the  U.S.  person  to 
U.S.  nationals. 

(b)  Control  will  not  be  deemed  to  be 
acquired  for  purposes  of  section  721  in 
cases  involving  an  acquisition  of  voting 
securities  or  assets  of  a  U.S.  person  by  a 
foreign  person  upon  default,  or  other 
condition,  involving  a  loan  or  other 
financing,  provided  that  the  loan  was 
made  by  a  syndicate  of  banks  in  a  loan 
participation  where  the  foreign  lender 
(or  lenders)  in  the  syndicate. 

(1)  Needs  the  majority  consent  of  the  U.S. 
participants  in  the  syndicate  to  take  action, 
and  cannot  on  its  own  initiate  any  action  vis- 
a-vis the  debtor  or 

(2)  Does  not  have  a  lead  role  in  the 
syndicate,  and  is  subject  to  a  provision  in  the 
loan  or  financing  documents  limiting  its 
influence,  ownership  or  control  of  the  debtor 
such  that  control  for  purposes  of  1 600.204 
could  not  be  acquired. 

Subpart  D— Notic* 

SS00.401    Precedur— fornottca. 

(a)  A  party  or  the  parties  to  an 
acquisition  subject  to  section  721  may 
submit  a  voluntary  notice  to  the 
Committee  of  the  proposed  or  completed 
acquisition  by  sending  ten  copies  of  the 
information  set  out  in  8  800.402  to  the 
Staff  Chairman  of  the  Committee  on 
Foreign  Investment  in  the  United  States 
(hereinafter  "Staff  Chairman").  Office  of 
International  Investment,  room  5100, 
Department  of  the  Treasury.  15th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

(b)  Any  member  of  the  Committee 
may  submit  an  agency  notice  of  a 
proposed  or  completed  acquisition  to  the 
Committee  through  its  Staff  Chairman  If 
that  member  has  reason  to  believe, 
based  on  facts  then  available,  that  the 
acquisition  is  subject  to  section  721  and 
may  have  adverse  impacts  on  the 
national  security.  In  the  event  of  agency 
notice,  the  Committee  will  promptly 
furnish  the  parties  to  the  acquisition 
with  written  advice  of  such  notice. 

(c)  No  agency  notice,  or  review  or 
investigation  by  the  Committee,  shall  be 
made  with  respect  to  a  transaction  more 
than  three  years  after  the  date  of 
conclusion  of  the  transaction,  unless  the 
Chairman  of  the  Committee,  in 
consultation  with  other  members  of  the 
Committee,  requests  an  investigation. 

(d)  No  communications  other  than 
those  described  in  paragraphs  (a)  and 
(b).  and  (c)  of  this  section  shall 
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constitute  notice  for  purposes  of  section 
721. 

§  800.402    Contanta  of  voluntary  notice. 

(a)  If  the  parties  to  an  acquisition 
jointly  submit  a  voluntary  notice,  they 
shall  provide  in  detail  the  information 
set  out  in  this  section,  which  must  be 
accurate  and  complete  with  respecl  to 
all  parties.  All  parties  shall  sign  a  joint 
notice. 

(b)  If  fewer  than  all  the  parties  to  an 
acquisition  submit  a  voluntary  notice, 

(1)  Each  notifying  party  shall  provide  the 
information  set  out  in  this  section  with 
respect  to  itself  and.  to  the  extent  known  or 
reasonably  available  to.it,  with  respect  to 
euch  non-notifying  party. 

(2)  The  Staff  Chairman  may  delay 
acceptance  of  the  notice,  and  the  beginning  of 
the  thirty-day  review  period,  in  order  to 
obtain  any  information  set  forth  under  this 
section  that  has  not  been  submitted  by  the 
notifying  party.  Where  necessary  to  obtain 
such  information,  the  Staff  Chairman  may 
inform  the  non-notifying  party  or  parties  that 
notice  has  been  initiated  with  respect  to  a 
proposed  transaction  involving  the  party,  and 
request  thai  certain  information  set  forth  in 
this  section,  as  specified  by  the  Staff 
Chairman,  be  forwarded  to  the  Committee 
within  seven  days  after  such  request  by  the 
Staff  Chairman. 

(c)  A  voluntary  notice  submitted 
pursuant  to  8  800.401(a)  shall  describe: 

(1)  The  transaction  in  question, 
including 

(i)  A  summary  setting  forth  the 
essentials  of  the  transaction; 

(ii)  The  nature  of  the  transaction,  e.g., 
whether  the  acquisition  is  by  merger, 
consolidation,  the  purchase  of  voting 
securities,  or  otherwise; 

(iii)  The  name.  United  States  address 
(if  any),  and  address  of  the  principal 
place  of  business  of  the  foreign  person 
making  the  acquisition; 

(iv)  The  name  and  address  of  the  U.S. 
person  being  acquired; 

(v)  The  name,  address  and  nationality 
of  the  parent,  if  any,  of  the  foreign 
person  making  the  acquisition,  and  of 
each  affiliate  of  that  person: 

(vi)  The  name,  address  and 
nationality  of  the  persons  or  interests 
that  will  control  the  U.S.  person  being 
acquired;  and 

(vii)  The  expected  date  for  concluding 
the  transaction,  or  the  date  it  was 
concluded. 

(2)  The  assets  of  the  U.S.  person  being 
acquired  (to  be  described  only  for  an 
acquisition  of  an  entity  structured  as  an 
acquisition  of  assets  or  a  business). 

(3)  With  respect  to  the  U.S.  person 
being  acquired,  and  any  entity  of  which 
it  is  a  parent  that  is  also  being  acquired: 

(i)  The  business  activities  of  each  of 
them,  as.  for  example,  set  forth  in 


annual  reports,  and  the  product  lines  of 
each; 

(ii)  The  street  address  (or  mailing 
address,  if  different)  within  the  United 
States  of  the  facilities  of  each  of  them, 
which  are  manufacturing  classified  or 
unclassified  products  or  producing 
services  described  in  subparagraph  (v) 
below,  and  their  respective  Commercial 
and  Government  Entity  Code  (CAGE 
Code),  if  any,  assigned  by  the 
Department  of  Defense; 

(iii)  Except  as  may  be  identified  in 
paragraph  (c)(3)(iv)  of  this  section,  each 
contract  (identified  by  agency  and 
number),  which  is  currently  in  effect,  or 
was  in  effect  within  the  past  three  years, 
with  an  agency  of  the  Government  of  the 
United  States  with  national  defense 
responsibilities,  including  any 
component  of  the  Department  of 
Defense,  and  the  name,  office,  and 
telephone  number  of  the  contracting 
official; 

(iv)  Each  contract  (identified  by 
agency  and  number),  which  is  currently 
in  effect  or  was  in  effect  within  the  past 
five  years,  with  any  agency  of  the 
Government  of  the  United  States 
involving  any  information,  technology  or 
data,  which  is  classified  under 
Executive  Order  12356  of  April  2. 1982, 
and  the  name,  office,  and  telephone 
number  of  the  contracting  officiah 

(v)  Any  products  or  services 
(including  research  and  development)  of 
each  of  them  with  respect  to  which 

(A)  It  is  a  supplier  to  any  of  the 
military  services  of  the  United  States  or 
the  Department  of  Defense,  and.  to  the 
knowledge  of  the  parties  submitting 
notice,  to  what  extent  the  U.S.  person  is 
a  sole-source  supplier  of  the  Department 
of  Defense's  needs  for  a  particular 
product  or  service;  or 

(B)  It  has  technology  which  has 
military  applications. 

(4)  Whether  the  U.S.  person  being 
acquired  produces: 

(i)  Products  or  technical  data  subject 
to  validated  licenses  or  under  General 
License  GTDR  pursuant  to  the  U.S. 
Export  Administration  Regulations  (15 
CFR  parts  7tJ8-799);  if  applicable,  the 
relevant  Commodity  Control  List 
number  shall  be  provided  and  the 
technical  data  shall  be  described;  and 

(ii)  Defense  articles  and  defense 
services  under  the  International  Traffic 
in  Arms  Regulations  (22  CFR  subchapter 
M). 

(5)  With  respect  to  the  foreign  person: 
(i)  The  business  or  businesses  of  the 

foreign  person  making  the  acquisition, 
and  of  its  parent  and  any  affiliates,  as 
described,  for  example,  in  annual 
reports.  Provide  CAGE  codes,  if  any,  for 
such  facilities;  and 


(ii)  The  plans  of  the  foreign  pemon  for 
the  U.S.  person  with  respect  to: 

(A)  Reducing,  eliminating  or  telling 
research  and  development  facilities. 

(B)  Changing  product  quality, 

(C)  Shutting  down  or  moving  offshore 
facilities  which  are  within  the  United  States. 

(D)  Consolidating  or  selling  product  lines  or 
technology,  or 

(E)  Modifying  or  terminating  contracts 
referred  to  in  paragraphs  (b)(3)  (iii)  and  (iv)  of 
this  section  for  defense-related  goods  or 
services  or  for  goods  and  services  otherwise 
affecting  national  security. 

(d)  The  voluntary  notice  shall  list  any 
filings  with  or  reports  to  ageiTcies  of  the 
United  States  Government  which  have 
been  or  will  be  made  in  respect  of  the 
acquisition  prior  to  its  closing  indicating 
the  agencies  concerned,  the  nature  of 
the  filing  or  report,  the  date  by  which  it 
was  filed  or  the  estimated  date  by  which 
it  will  be  filed,  and  a  relevant  telephone 
number  and/or  contact  point  within  the 
agency,  if  known. 

Example.  Corporation  A  •  foreign  person, 
intends  to  acquire  Corporation  X.  which  is 
wholly  owned  and  controlled  by  a  U.S. 
national,  and  which  has  a  Facility  Security 
Clearance  under  the  Department  of  Defense 
Industrial  Security  Program.  See  Department 
of  Defense.  "Industrial  Security  Regulation." 
DOD  S220.22-R.  and  "Industrial  Security 
Manual  for  Safeguarding  Classified 
Information,"  DOD  5220.22-M.  Corporation  X 
accordingly  files  a  revised  Form  DD  441t.  and 
enters  into  discussions  with  the  Defense 
Investigative  Service  about  effectively 
insulating  its  facilities  from  the  foreign 
interest. 

Paragraph  (d)  requires  that  certain  specific 
information  about  these  steps  be  reported  to 
the  Committee  in  a  voluntary  notice. 

(e)  In  the  case  of  a  joint  venture 
subject  to  section  721.  information  for 
the  voluntary  notice  shall  be  prepared 
on  the  assumption  that  the  foreign 
person  which  is  party  to  the  joint 
venture  has  made  an  acquisition  of  the 
business  or  businesses  that  the  U.S. 
person  which  is  a  party  to  the  joint 
venture  is  contributing  or  transferring  to 
the  joint  venture.  In  addition,  the 
voluntary  notice  shall  describe  the  name 
and  address  of  the  joint  venture  or  other 
corporation. 

(f)  In  the  case  of  acquisitions  of  some 
but  not  all  of  the  businesses  or  assets  of 
a  U.S.  person.  (  800.402(c)  only  requires 
submission  of  the  specified  information 
with  respect  to  the  business  or  assets 
that  have  been  or  are  proposed  to  be 
acquired. 

(g)  Persons  filing  a  voluntary  notice 
shall,  in  respect  of  the  foreign  person 
making  the  acquisition,  its  parent  and 
affiliates,  the  U.S.  person  being 
acquired,  and  each  entity  of  which  it  is  a 
parent,  append  to  the  voluntary  notice 
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the  most  recent  annual  report  of  each 
such  entity,  if  available.  Separate 
reports  are  not  required  for  any  entity 
whose  financial  results  are  included 
within  the  consolidated  Hnancial  results 
stated  in  the  annual  report  of  any  direct 
or  indirect  parent  of  any  such  entity. 

(h)  Persons  filing  a  voluntary  notice 
shall,  during  the  time  that  the  matter  is 
pending  before  the  Committee  or  the 
President,  promptly  advise  the  Staff 
Chairman  of  any  material  changes  in 
plans  or  information  provided  to  the 
Committee.  See  also  §  800.701(a). 

§800.403    TrMtment  Of  certain  voluntary 
noticea. 

The  Conmiittee.  acting  through  the 
Staff  Chairman,  may 

(a)  Reject  voluntary  notices  not 
complying  with  S  800.402; 

(b)  Delay  the  beginning  of  the  thirty- 
day  review  period  until  information 
specified  in  S  800.402  has  been  furnished 
to  the  Committee; 

(c)  Reject  any  voluntary  notice  at  any 
time  if.  after  the  notice  has  been 
submitted  and  before  action  by  the 
Committee  or  the  President  has  been 
concluded,  there  is  a  material  change  in 
the  transaction  as  to  which  notification 
has  been  made;  and 

(d)  Notify  the  party  submitting  a 
voluntary  notice  that  an  analysis  of 
national  security  considerations  will  not 
be  undertaken  in  cases  where  the 
Committee  has  found  that  a  transaction 
presented  is  not  subject  to  section  721. 

Example  1.  The  Staff  Chairman  receives  a 
joint  filing  by  Corporation  A.  a  foreign 
person,  and  Corporation  X.  a  company  that  is 
owned  and  controlled  by  U.S.  nationals,  with 
respect  to  Corporation  A's  intent  to  purchase 
all  of  the  shares  of  Corporation  X.  The  joint 
filing  does  not  contain  any  information 
described  wider  S  800.402(c)(3)  (iv)  and  (v) 
concerning  classified  materials  and  products 
or  services  supplied  to  the  U.S.  military 
services.  The  Staff  Chairman  may  (1)  reject 
the  filing,  or  (2)  delay  the  start  of  the  thirty- 
day  review  period  while  the  parties  are  asked 
to  supply  the  omitted  information. 

Example  2.  Same  facts  as  in  first  sentence 
of  Example  1,  except  that  the  joint  filing 
indicates  that  Corporation  A  does  not  intend 
to  purchase  Corporation  X"8  Division  Y. 
which  is  engaged  in  classified  work  for  a  U.S. 
Covemraent  agency.  Corporations  A  and  X 
notify  the  Committee  on  the  25th  day  of  the 
3(V<iay  notice  period  that  Division  Y  will  also 
be  acquired  by  Corporation  A.  This  fact 
constitutes  a  material  change  with  respect  to 
the  transaction  as  originally  notified,  and  the 
Staff  Chairman  may  reject  the  notice. 

Example  3.  The  Sta^  Chairman  receives  a 
joint  filing  by  Corporation  A.  a  foreign 
person,  and  Corporation  X,  a  company  that  is 
owned  and  controlled  by  U.S.  nationals, 
indicating  that  Corporation  A  intends  to 
purchase  10.5  percent  of  the  voting  securities 
of  Corporation  X.  Under  the  particular  facts 
and  circumstances  presented,  the  Committee 


concluded  that  Corporation  A's  purchase  of 
this  interest  In  Corporation  X  would  not 
constitute  control  as  defined  in  { ,800.204.  The 
Staff  Chairman  may  advise  the  parties  ii\ 
writing  that  the  transaction  as  presented  is 
not  subject  to  section  721  and  that  no 
analysis  of  national  security  considerations 
has  been  undertaken. 

§100.404    Beginning  Of  ttilrty-day  rtvlaw 
penocL 

(a)  A  thirty-day  period  for  review  of 
the  acquisition  shall  be  deemed  to 
commence  on  the  next  calendar  day 
after  volimtary  notice  has  been 
accepted,  agency  notice  has  been 
received  by  the  Staff  Chairman  of  the 
Committee,  or  the  Chairman  of  the 
Conunittee  has  requested  an 
investigation  pursuant  to  S  800.401.  Such 
review  shall  end  no  later  than  the 
thirtieth  day  after  it  has  commenced,  or 
if  the  thirtieth  day  is  not  a  business  day, 
no  later  than  the  next  business  day  after 
the  thirtieth  day. 

(b)  Within  two  business  days  after  its 
receipt  by  the  Staff  Chairman,  the  Staff 
Chairman  of  the  Committee  shall  send 
written  advice  of  an  agency  notice  to  the 
parties  to  an  acquisition. 

Subpart  E— Contmitte*  Procedures: 
Review  and  Investigation 

§  800.501    QaneraL 

(a)  The  Committee's  review  or 
investigation  (if  it  has  been  determined 
that  an  investigation  shall  be  conducted) 
shall  examine,  as  appropriate,  whether 

(1)  The  acquisition  is  by  or  with  a  foreign 
person  and  could  result  in  control  by  a 
foreign  person  of  a  U.S.  person  or  persons 
engaged  in  interstate  commerce  in  the  United 
States: 

(2)  There  is  credible  evidence  to  support  a 
belief  that  the  foreign  interest  exercising 
control  of  the  U.S.  (lerson  to  be  acquired 
might  take  action  that  threatens  to  impair  the 
national  security,  and 

(3)  Provisions  of  law,  other  than 
section  721  and  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701-1706),  provide  adequate  and 
appropriate  authority  t6  protect  the 
national  security. 

(b)  During  the  thirty-day  review 
period  or  during  an  investigation,  the 
Staff  Chairman  may  invite  the  parties  to 
a  notified  transaction  to  attend  a 
meeting  with  the  Committee  staff  to 
discuss  and  clarify  issues  pertaining  to 
the  transaction.  During  an  investigation, 
a  party  to  the  investigated  transaction 
may  request  a  meeting  with  the 
Committee  staff:  such  a  request 
ordinarily  will  be  granted. 

§800.502    Oetarroination  not  to 
Investigata. 

(a)  If  the  Committee  determines, 
during  the  review  period  described  in 


S  800.404,  not  to  undertake  an 
investigation,  such  determination  shall 
conclude  action  under  section  721. 

(b)  The  Staff  Chairman  of  the 
Committee  shall  promptly  advise  the 
parties  to  an  acquisition  of  a 
determination  not  to  investigate. 

§  800.503    Commencement  of 
invMtlgathMt. 

(a)  If  it  is  determined  that  an 
investigation  should  be  undertaken, 
such  investigation  shall  commence  no 
later  than  the  end  of  the  thirty-day 
period  described  in  9  800.404. 

(b)  The  Staff  Chairman  of  the 
Committee  shall  promptly  send  written 
advice  to  the  parties  to  an  acquisition  of 
the  commencement  of  an  investigation. 

§  800.504    Completion  or  termination  of 
Investigation  and  report  to  the  President. 

(a)  The  Committee  shall  complete  its 
investigation  no  later  than  the  forty-fifth 
day  after  the  date  the  investigation 
commences,  or.  if  the  forty-fifth  day  is 
not  a  business  day,  no  later  than  the 
next  business  day  after  the  forty-fifth 
day. 

(b)  Upon  completion  or  termination  of 
any  investigation,  the  Committee  shall 
report  to  the  President  and  present  a 
recommendation.  Any  such  report  shall 
include  information  relevant  to 
subparagraphs  (d)  (1)  and  (2)  of  section 
721.  If  the  Committee  is  unable  to  reach 
a  unanimous  recommendation,  the 
Chairman  shall  submit  a  report  of  the 
Committee  to  the  President  setting  forth 
the  differing  views  and  presenting  the 
issues  for  decision. 

§800.505.    Withdrawal  Of  notice. 

(a)  A  party  to  an  acquisition  that  has 
submitted  notice  under  (  600.401(a),  or. 
if  more  than  one  such  party  has 
submitted  notice,  the  parties  to  an 
acquisition,  may,  at  any  time  prior  to  an 
announcement  by  the  President  of  his 
decision  as  described  in  S  800.601. 
request  in  writing  that  such  notice(s)  be 
withdrawn.  Such  request  shall  be 
directed  to  the  Staff  Chairman  and  shall 
state  the  reasons  why  the  request  is 
being  made.  Such  requests  will 
ordinarily  be  granted,  except  as 
determined  by  the  Committee.  A  written 
notification  of  the  decision  on  the 
request  to  withdraw  notice  shall  be  sent 
promptly  to  the  requester(s). 

(b)  Any  withdrawal  in  writing  of  an 
agency  notice  by  the  agency  that 
submitted  it  shall  be  effective  on  its 
receipt  by  the  Staff  Chairman,  who  shall 
promptly  send  notice  of  the  withdrawal 
to  the  parties  to  an  acquisition. 

(c)  In  any  case  where  a  request  to 
withdraw  notice  is  granted  under 
paragraph  (a),  or  where  the  withdrawal 
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is  effective  under  paragraph  (b)  of  this 
section,  or  where  notice  has  been 
rejected  under  9  800.403,  such  notice 
shall  be  considered  not  to  have  been 
made  for  purposes  of  S  800.401.  Section 
800.702  shall  nevertheless  apply  with 
respect  to  information  or  documentary 
material  filed  with  the  Committee.  With 
respect  to  any  subsequent  acquisition 
among  the  parties  that  is  within  this 
Part,  notice  made  in  accordance  with 
§  800.401  shall  be  deemed  a  new  notice 
for  purposes  of  these  regulations, 
including  9  800.601. 

Subpart  F— Presidential  Action 

§  800.601    Statutory  tima  franta,  standards 
for  Prssldantial  action,  and  permissible 
actions  under  section  721. 

(a)  The  President  shall  announce  his 
decision  to  take  action  pursuant  to 
section  721  no  later  than  the  fifteenth 
day  after  an  investigation  is  completed, 
or,  if  the  fifteenth  day  is  not  a  business 
day.  no  later  than  the  next  business  day 
following  the  fifteenth  day. 

(b)  The  President  may  exercise  the 
authority  conferred  by  section  721(c)  if 
the  President  makes  the  findings 
required  by  section  721(d),  namely, 
that— 

(1)  There  is  credible  evidence  that 
leads  the  President  to  believe  that  the 
foreign  interest  exercising  control  might 
take  action  that  threatens  to  impair  the 
national  security,  and 

(2)  Provisions  of  law,  other  than 
section  721  and  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701-1706),  do  not  in  the 
President's  judgment  provide  adequate 
and  appropriate  authority  for  the 
President  to  protect  the  national  security 
in  the  matter  before  the  President. 

The  President's  findings  under  section 
721(d)  shall  not  be  subject  to  judicial 
review. 

(c)  Under  section  721  (c)  and  (d),  the 
President: 

(1)  Is  empowered  to  take  such  action  for 
such  time  as  the  President  considers 
appropriate  to  suspend  or  prohibit  any 
acquisition  subject  to  section  721  that  is  the 
subject  of  a  recommendation  or 
recommendations  by  the  Committee;  and 

(2)  Is  empowered  to  direct  the  Attorney 
General  to  seek  appropriate  relief  including 
divestment  relief  in  the  district  courts  of  the 
United  States  in  order  to  implement  and 
enforce  section  721. 

(d)  All  authority  available  to  the 
President  under  section  721(c).  including 
divestment  authority,  shall  remain 
available  at  the  discretion  of  the 
President  in  respect  of  acquisitions 
which  have  been  concluded  at  any  time 
on  or  after  the  effective  date,  but  only  if 


the  purpose  for  which  divestment  or 
other  appropriate  relief  is  sought  is 
based  on  facts,  conditions,  or 
circumstances  existing  at  the  time  the 
transaction  was  concluded.  Such 
authority  shall  not  be  exercised  if: 

(1)  The  Committee,  through  its  Staff 
Chairman,  has  in  writing  advised  a  party  (or 
the  parties)  that  a  particular  transaction,  with 
respect  to  which  voluntary  notice  was 
attempted,  was  not  subject  to  section  721; 

(2)  The  Committee  has  previously 
determined  under  $  800.502  not  to  undertake 
an  investigation  of  the  acquisition  when 
proposed,  pending,  or  completed:  or 

(3)  The  President  has  previously 
determined  not  to  exercise  his  authority 
under  section  721  with  respect  to  that 
acquisition. 

(e)  Notwithstanding  any  other 
provision  in  these  regulations,  in  any 
case  where  the  parties  to  an  acquisition 
submitted  false  or  misleading  material 
information  to  the  Committee,  or 
omitted  material  information,  including 
relevant  information  that  was  supplied 
in  response  to  provisions  of  9  800.402; 
that  was  requested  specifically  by  the 
Committee  in  the  course  of  review, 
investigation,  or  Presidential 
determination;  or  that  was  actually 
provided  by  a  party,  in  addition  to  such 
other  penalties  as  may  be  provided  by 
law, 

(1)  The  Committee  may  reopen  its  review 
or  investigation  of  the  transaction,  and  revise 
any  recommendation  or  recommendations 
submitted  to  the  President: 

(2)  Any  Committee  member  may  submit  or 
resubmit  an  agency  notice  under  {  800.401,  to 
begin  anew  the  process  of  review  and 
investigation;  and/or 

(3)  The  President  may  take  such  action  for 
such  time  as  the  President  deems  appropriate 
in  respect  of  the  acquisition,  and  may  revise 
actions  earlier  taken. 

(f)  The  Committee  will  generally  not 
consider  as  material  minor  inaccuracies, 
omissions,  or  changes  relating  to 
financial  or  commercial  factors  not 
having  a  bearing  on  national  security. 

Example  1.  Corporation  A.  a  foreign 
person,  states  in  its  joint  filing  with 
Corporation  X,  a  U.S.-controlled  person,  that 
Corporation  A  will  acquire  all  of  the  shares 
of  Corporation  X  at  $100  per  share  on  July  31, 
1991.  For  commercial  reasons,  the  acquisition 
in  fact  takes  place  on  August  31  of  the  same 
year,  and  the  actual  price  paid  per  share  is 
$150.  The  Committee  would  not  regard  these 
factors  alone  as  reason  to  set  aside  a  prior 
decision  by  the  Committee  not  to  investigate 
the  proposed  transaction. 

Example  2.  Same  facts  as  stated  in 
sentence  one  of  Example  1,  except  that  the 
joint  filing  of  Corporations  A  and  X  also 
states,  in  responding  to  section 
B00.402(b)(3)(iv),  that  Corporation  X  has  no 
contracts  involving  classified  information.  In 
fact.  Corporation  X  has  classified  contracts 


with  the  Department  of  Defense.  The 
statement  would  be  considered  false  and 
could  lead  to  action  by  the  Committee  under 
paragraph  (e)  of  this  section. 

(g)  Divestment  or  other  relief  under 
section  721  shall  not  be  available  with 
respect  to  transactions  that  were 
concluded  prior  to  the  effective  date. 

•Subpart  Q— Provision  and  Handling  of 
Information  • 

§800.701    Obligation  of  psrtiss  to  provMs 
Information. 

(a)  Parties  to  a  transaction  which  is 
notified  under  subpart  D  shall  provide 
information  to  the  Staff  Chairman  of  the 
Committee  that  will  enable  the 
Committee  to  conduct  a  full  review  and/ 
or  investigation  of  the  propose^ 
transaction,  and  shall  promptly  advise 
the  Staff  Chairman  of  any  changes  in 
plans  or  information  pursuant  (o 

9  800.402(h).  See.  generally,  50  U.S.C. 
app.  2155(a)  for  authorities  available  to 
the  Committee  for  obtaining 
information. 

(b)  Documentary  materials  oi* 
information  required  or  requested  to  be 
submitted  under  this  part  shall  be 
submitted  in  English.  Supplementary 
materials,  such  as  annual  reports, 
written  in  a  foreign  language,  shall  t>e 
submitted  in  certified  English 
translation,  at  the  request  of  the 
Committee. 

§800.702    ConfidsnttaNty. 

(a)  Section  721(h)  provides  that  any 
information  or  documentary  material 
filed  with  the  Committee  pursuant  to 
these  regulations  shall  be  exempt  from 
disclosure  under  section  552  of  title  5. 
United  States  Code,  and  no  such 
information  or  documentary  material 
may  be  made  public,  except  as  may  be 
relevant  to  any  administrative  or 
judicial  action  or  proceeding.  Nothing  in 
section  721  shall  be  construed  to  prevent 
disclosure  to  either  House  of  Congress 
or  to  any  duly  authorized  committee  or 
subcommittee  of  the  Congress. 

(b)  The  provisions  of  50  U.S.C.  app. 
2155(e]  relating  to  fines  and 
imprisonment  shall  apply  in  respect  of 
disclosure  of  information  or 
documentary  material  filed  with  the 
Committee  under  these  regulations. 

Appendix  to  Part  800 — Preamble  to 
Regulations  on  Mergers,  Acquisition, 
and  Takeovers  by  Foreign  Persons 
(Published  November  21, 1991.) 

Note:  For  the  convenience  of  the  reader, 
this  appendix  contains  the  text  of  the 
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preamble  to  the  final  regulations  on  mergers, 
acquisitions  and  Ukeovers  by  foreign  persons 
beginning  at  the  heading   Discussion  of  Final 
Rule"  and  ending  before  "List  of  Subjects  in 
31  CFR  Part  800"  (56  FR  (Insert  FR  Page 
CitationsI;  November  21. 1991). 

Dated  November  15. 1991. 
Olin  L.  Wethington. 

Assistant  Secretary  (International  Affairs). 
|FR  Doc.  91-27978  Filed  11-18-91;  12:22  pmj 
aiUJNQ  COM  W10-2S-M 
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DEPARTMENT  OF  THE  INTERIOR 

Nationai  Parte  Servic* 

36CFRPart62 
RIN1024-AB96 

National  NaturalLandmartcs  Program 

AOCNCV:  National  Park  Service.  Interior. 
ACTION:  Proposed  rule. 


r  This  proposed  rulemaking 
will  revise  the  current  regulations  for  the 
National  Natural  Landmarks  Program. 
Proposed  changes  include  strengthening 
and  clarifying  procedures  for  owner 
notification,  adding  a  requirement  for 
voluntary  o%vner  consent  for  natural 
landmark  designation,  and  providing  for 
review  of  natural  landmark  nominations 
by  the  National  Park  System  Advisory 
Board.  The  intended  e^ect  of  these 
actions  is  to  ensure  that  owners  of  sites 
under  consideration  for  possible 
national  natural  landmark  designation 
are  fully  notified  in  advance  of  such 
consideration  and  have  the  opportunity 
to  comment  on  these  proposals:  that  the 
National  Park  System  Advisory  Board 
will  review  all  future  national  natural 
landmark  nominations  and  provide 
recommendations  to  the  Secretary  as  to 
their  qualifications  for  designation:  and 
that  sites  are  not  designated  by  the 
Secretary  unless  all  owners  involved 
have  indicated  their  consent  to  such 
designation. 

DATES:  Written  comments  or 
suggestions  will  be  accepted  until 
February  19, 1992. 

AOORCSSCS:  Comments  should  be 
directed  to:  Director,  National  Park 
Service.  P.O.  Box  37127.  Washington.  DC 
2001^-7127. 

FOR  FUMTNER  INFORMATION  CONTACT 

Anne  Frondorf,  Wildlife  and  Vegetation 
Division,  National  Park  Service. 
Washington.  DC  20013-7127.  Telephone: 
(202)  343-8129. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Natural  Landmarks 
(NNL)  Program  was  established  by  the 
Secretary  of  the  Interior  in  1962,  under 
authority  of  the  Historic  Sites  Act  of 
1935  (16  U.S.C.  461  et  seq]  to  identify 
and  encourage  the  preservation  of  the 
full  range  of  geological  and  ecological 
features  that  are  determined  to 
represent  nationally  significant 
examples  of  the  Nation's  natural 
heritage.  Potential  natural  landmarks 
are  identified  through  studies  conducted 
by  the  National  Park  Service  (NPS)  and 
other  sources,  evaluated  by  expert 
natural  scientists,  and,  if  determined 


nationally  significant,  designated  as 
landmarks  by  the  Secretary  of  the 
Interior.  Once  a  landmark  is  designated, 
it  is  included  on  the  National  Registry  of 
Natural  Landmarks,  which  currently 
lists  567  national  natural  landmarks 
nationwide. 

The  National  Registry  of  Natural 
Landmarks  includes  nationally 
significant  geological  and  ecological 
features  in  48  States.  American  Samoa, 
Guam.  Puerto  Rico,  and  the  Virgin 
Islands.  Of  the  587  landmarks  currently 
listed  on  the  Registry,  approximately 
one-half  are  admiiustered  solely  by 
public  agencies,  i.e..  Federal.  State, 
county,  or  municipal  governments. 
Nearly  one-third  are  owned  entirely  by 
private  parties.  The  remaining  natural 
landmarks  are  owned  or  adininistered 
by  a  mixture  of  public  and  private 
owners.  Because  many  natural 
landmarks  are  privately  owned  and/or 
not  managed  for  public  access,  owner 
permission  must  be  obtained  prior  to 
visitation.  Designation  in  no  way  infers 
any  right  of  public  access. 

National  natural  landmark 
designation  is  not  a  land  withdrawal, 
does  not  change  the  ownership  of  a  site, 
and  does  not  dictate  activity.  However, 
Federal  agencies  should  consider  the 
unique  properties  of  these  nationally 
significant  areas  in  completing 
compliance  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq),  there  may  be  State  or  local 
planning  or  land  use  implications,  and 
the  Secretary  is  required  to  provide  an 
annual  report  to  the  Congress  on 
damaged  or  threatened  NNLs  (Section  8 
of  the  National  Park  System  General 
Authorities  Act  of  1^70  (90  Stat  1940]  as 
amended.  (16  U.S.C  la-5). 

It  is  an  objective  of  the  program  that 
natiu'al  landmark  preservation  is  made 
possible  through  the  long-term, 
voluntary  commitment  of  public  and 
private  o%vners  to  protect  an  area's 
outstanding  values.  In  revising  the 
regulations  for  the  program,  the  NPS 
seeks  to  balance  two  fundamental  goals: 
Identifying  and  encouraging  the 
preservation  of  nationally  significant 
examples  of  the  Nation's  natiu-al 
heritage  and  ensuring  that  owner 
interests  are  fully  acknowledged  and 
respected  at  all  times. 

Discussioa 

Within  the  last  two  years,  significant 
interest  in  the  program  regulations  and 
operating  procedures  has  been 
expressed  centering  on  three  major 
issues:  (1)  Notification  of  owners,  and 
other  concerned  individuals  and 
organizations,  that  areas  were  under 
consideration  for  possible  national 
natural  landmark  designation;  (2)  owner 


consent  for  designation  of  property  as  a 
national  natural  landmark;  and  (3) 
effects  of  national  natural  landmark 
designation  on  property.  Each  of  these 
issues  will  be  discussed  in  turn  below, 
and  addressed  in  the  proposed  revised 
regulations. 

From  1962  through  1979,  no  program 
regulations  existed.  Existing  program 
regulations  (36  CFR  Part  62)  were 
published  in  1980.  Current  regulations 
include  provisions  for  owner  notification 
at  three  stages  in  the  consideration 
process:  (1)  Prior  to  on-site  evaluation. 
(2)  after  it  is  determined  that  the  site 
appears  to  qualify  for  natural  landmark 
designation,  and  (3)  following 
designation. 

In  response  to  concerns  that  owners 
be  appropriately  notified  that  their 
property  is  under  consideration,  the 
proposed  rule  includes  several  new 
provisions  to  strengthen  and  clarify 
owner  notification  procedures.  These 
include  allowing  120  days  (as  compared 
to  60  days  in  the  current  regulations)  for 
owners  and  other  interested  individuals 
to  comment  when  it  is  determined  an 
area  appears  to  qualify  for  national 
natural  landmark  designation  (i.e.,  the 
second  stage  in  the  notification  process); 
(2)  providing  for  additional  notification 
prior  to  the  on-site  evaluation  in  cases 
of  areas  with  50  or  more  owners,  by 
requiring  NPS  to  notify  the  owners  ^ 
directly  in  writing,  to  also  publish  a 
general  notice  in  one  or  more 
newspapers  in  the  area,  and  to  also  hold 
a  public  meeting  in  the  area,  if  requested 
by  local  officials;  and  (3)  making  all 
owner  notification  requirements  the 
explicit  and  non-delegable  responsibility 
of  the  NPS. 

In  addition,  requirements  for  NPS  to 
notify  owners  of  designated  NNLs  and 
to  request  their  permission  to  visit  their 
property  for  the  purpose  of  monitoring 
these  areas  for  the  Section  8  Report  to 
Congress  on  damaged  and  threatened 
NNLs  (16  U.S.C.  la-5);  to  notify  owners 
when  an  area  is  proposed  to  be  listed  as 
damaged  or  threatened  in  the  Section  8 
Report;  and  to  provide  an  opportunity 
for  owners  and  other  interested 
organizations  and  individuals  to 
comment  on  the  draft  Report  have  been 
added.  A  requirement  for  NPS  to  notify 
owners,  after  review  of  the  on-site 
evaluation  report,  when  it  is  determined 
that  an  area  does  not  appear  to  qualify 
for  national  natural  landmark 
designation  has  also  been  added. 
Explicit  provisions  that  NPS  or  its 
representatives  in  conducting  a  natural 
region  study,  or  any  outside  individual 
or  organization  in  suggesting  an  area  for 
NPS'  consideration,  will  not  enter  onto 
lands  without  receiving  permission  from 
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the  owners  of  those  lands  have  alao 
been  added.  In  addition,  a  requirement 
has  been  added  that  NPS  will  not 
consider  any  information  provided  by 
outside  sources  suggesting  an  area  tor 
consideration,  where  such  information 
was  obtained  by  entry  onto  lands 
without  owner  permission.  Finally,  an 
explicit  provision  has  been  included  that 
any  individual,  agency,  or  organizatifHi 
acting  as  NPS'  representative  in  canying 
out  National  Natural  Landmarks 
Program  activities  shall  be  required  to 
follow  these  regulations. 

Although  it  has  been  the  NPS  policy 
over  the  last  several  years  to  not 
consider  areas  for  possible  NNL 
designation  where  owners  have 
indicated  their  objection,  this  policy  is 
not  explicitly  included  in  the  existing 
regulations.  Therefore,  the  proposed  rule 
includes  a  requirement  that,  in  order  for 
an  area  to  be  designated  as  a  NNL,  all 
owners  must  have  indicated  (in  writing) 
their  consent  to  designation. 

The  proposed  revision  of  these 
regulations  is  part  of  an  overall  e^ort  by 
the  NPS  to  systematically  review  the 
operation  of  the  NNL  program.  Effective 
November  28, 1989.  the  Director  of  the 
NPS  has  instituted  a  moratorium  on  the 
NNL  program,  such  that  the  NPS  is  not 
currently  taking  actions  relating  to  the 
consideration  of  new  sites  for  possible 
NNL  designation.  This  moratorium  will 
remam  in  effect  until  the  necessary 
improvements  to  the  program,  and 
particularly  die  revision  of  the  program 
regulations,  have  been  completed. 

Actions  intended  to  improve  the 
operation  of  the  NNL  pro^^m  include 
the  development  of  a  program 
procedures  handbook  wdiich  will 
provide  detailed  guidance  on  program 
operating  procedures.  Other  actions  are 
described  in  the  following  paragraphs. 

In  addition,  as  required  in  section  1211 
of  Public  Law  101-628,  the  National  Park 
System  Advisory  Board  will  review  all 
future  NNL  nominations  and  make 
recommendations  to  the  Secretary. 
Advance  public  notice  will  be  given  of 
Advisory  Board  meetings  and  interested 
individuals  and  organizations  will  be 
provided  the  opportunity  to  provide 
written  comments  and  recommendations 
to  the  Advisory  Board,  and  to  attend 
Advisory  Board  meetings. 

The  NO'S  has  an  affinnative 
responsibility  to  maintain  information 
on  nationally  significant  resources,  and 
to  make  such  information  available,  «a 
required  under  the  National 
Environmental  Policy  Act  (42  U.&X1 
4321  et  seq),  for  planning  and 
environmental  review  ptuposes. 
Therefore,  the  proposed  rule  includes  a 
provision  that  NPS  will  maintain 
information  on  areas  that  are  considered 


to  meet  the  scientific  criteria  for 
national  significance,  but  which  have 
not  been  designated  because  of  lack  of 
owner  consent.  In  addition,  NPS  may 
continue  to  evaluate  the  possible 
national  significance  of  sites,  using 
available  information  and  without 
entering  onto  land  without  permission, 
even  where  owners  may  have  indicated 
their  objection  to  NNL  designation  of 
their  property. 

In  response  to  concerns  raised  that 
the  effects  of  NNL  designation  on 
property  have  not  been  adequately 
described  to  owners,  provisions  have 
been  added  in  the  proposed  rule  to 
describe  the  effects  of  natural  landmark 
designation  and  provide  this  information 
to  owners  and  other  interested 
individuals  and  organizations  at  two 
points  in  the  designation  process. 

Some  individuals  have  also  expressed 
concern  that  NNL  designation  of  an  area 
is  a  precursor  to  federal  acquisition  as 
part  of  establishment  of  a  national  park. 
It  is  the  policy  of  the  NPS  that  NNL 
designation  is  an  alternative  method  for 
recognizing  and  encouraging  the 
preservation  of  nationally  significant 
areas,  not  a  first  step  for  adding  new 
units  to  the  National  Park  System.  In 
considering  a  possible  new  addition  to 
the  National  Park  System,  the  NPS  must 
first  determine  that  an  area  is  nationally 
significant  While  prior  designation  as 
an  NNL  is  one  indication  of  national 
significance,  there  are  several  other 
criteria  which  must  be  met  before  the 
NPS  can  support  a  proposal  for  a  new 
national  park.  In  addition,  the  Congress 
must  authorize  and  then  appropriate 
funds  for  acquisition  of  any  new 
National  Park  System  Units,  or  for  the 
expansion  of  existing  units.  To  date,  of 
the  587  designated  NNLs,  15  (about  2.5%) 
have  subsequendy  been  incorporated 
into  12  national  park  units.  Six  of  these 
15  areas  were  abeady  in  federal 
ownership  at  the  time  of  NNL 
designation. 

The  NPS  is  also  undertaking  a 
national  effort  to  corroborate  the  names 
and  addresses  of  current  owners  of  all 
designated  NNLs.  and  to  contact  these 
owners  in  writing  to  inform  them  of  the 
status  of  their  property,  to  explain  the 
objectives  of  the  NNL  program  and  the 
effects  of  NNL  designation,  and  to 
inform  them  of  the  procedures  through 
which  the  NNL  desi^ration  may  be 
removed  firom  their  property,  in 
accordance  with  applicable  procedures 
for  designation  removal  as  described  in 
the  proposed  rule. 

Because  of  NPS'  interest  in  ensuriag 
that  affected  owners  are  fully  informed 
of  the  status  of  their  pn^Mrty  with 
regard  to  tbe  NNL  deiignation  process, 
that  permisiioa  is  obtained  from  owners 


prior  to  entering  onto  their  land,  and 
that  no  inappropriately  obtained 
information  is  utilized  in  the  designation 
process,  the  NPS  is  undertaking  die 
following  additional  steps. 

First,  provisions  have  been  added 
stating  that,  in  considering  an  area  for 
possible  national  natural  landmark 
designation,  the  NPS  will  not  consider 
any  information  that  was  obtained  by 
entry  onto  lands  without  owner 
permission. 

The  NPS  will  also  undertake  a  review 
of  existing  files  on  all  non-designated 
areas,  including  potential  sites  under 
consideration  for  possible  future 
designation  and  inactive  sites  which 
have  been  determined  not  eligible  for 
NNL  designation,  to  identify  any 
information  that  was  obtained  by 
entering  onto  lands  without  the  owner's 
permission.  Should  such  information  be 
found,  the  NPS  would  not  use  this 
information  in  any  future  consideration 
of  these  areas  for  possible  national 
natural  landmark  designation. 

During  the  SO-day  public  comment 
period  for  the  proposed  rule.  NNL 
program  site  files  will  be  made 
available,  at  no  charge,  for  review  in 
person  by  the  public  on  a  by- 
appointment  basis.  Review  of  files  will 
be  conducted  under  the  oversight  of  NPS 
personnel  during  regular  working  hours. 
Individuals  wishing  to  duplicate 
materials  %vill  be  charged  an  appropriate 
fee  for  duplication,  unless  exempt  from 
such  fees  under  applicable  crit«ia  of  the 
Freedom  of  Information  Act 

Also  durii^  this  90-day  comment 
period,  anyone  may  request  the  NPS  to 
provide  a  copy  of  all  or  selected 
information  from  specified  individual 
site  files.  This  information  will  be 
provided  for  an  appropriate  fee  for 
duplication,  unless  exempt  from  such 
fees  under  applicable  criteria  of  the 
Freedom  of  Information  Act 

Finally,  anyone  may,  at  any  time, 
request  faiibrmation  from  NPS  files  as 
prescribed  under  the  Freedom  of 
Information  Act 

In  resptmse  to  significant  public 
interest  in  tbe  operation  of  the  NNL 
program,  and  psrticulariy  the  three 
issues  discossed  above,  the  NPS  issued 
an  Advance  Notice  of  Proposed 
Rulemaking  in  the  Fwknl  Ragiater  (55 
FR  43384.  October  2a.  1990).  The 
comments  received  focused,  in  general, 
on  the  major  issues  described  above. 

Several  commenters  stressed  the  need 
for  advance  notification  of  all  owners 
that  property  was  ander  consideration: 
owner  consent  for  NHL  designation:  and 
a  full  explanation  of  the  effects  of  NNL 
designation,  indoding  possible  takings 
implications  as  described  under 
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Executive  Order  12630  and  the 
relationship  of  NNL  designation  to 
national  park  establishment.  Some 
commenters  wanted  NPS  to  remove  all 
materials  from  site  files  where  there  is 
indication  owners  were  not  notiHed  in 
advance  of  NNL  consideration: 
commenters  also  wanted  NPS  to  cease 
all  consideration  of  properties  where 
owners  have  indicated  their  objection  to 
NNL  consideration.  Some  commenters 
also  noted  that  all  affected  owners 
should  be  notified  of  this  proposed 
rulemaking. 

Other  commenters  stressed  the 
importance  of  NPS'  role  in  maintaining 
information  on  nationally  significant 
natural  resources;  supported  the 
continuation  of  the  NNL  consideration 
process  (without  entry  onto  land  without 
permission),  even  where  owners  have 
indicated  objection;  and  recommend  the 
maintenance  of  a  listing  of  sites 
scientifically  determined  to  be 
nationally  significant,  but  not 
designated  as  NNLs  because  of  lack  of 
owner  agreement. 

With  regard  to  the  public  hearings 
planned  for  the  public  comment  period 
on  this  proposed  rulemaking,  some 
commenters  requested  that  all  affected 
owners,  of  designated  and  non- 
designated  sites,  receive  notice  of  such 
hearings.  In  two  cases,  commenters 
requested  that  pubhc  hearings  be  held  in 
addition,  or  as  alternatives,  to  locations 
identified  in  the  proposed  notice:  Cutler 
Coastline  area  of  Maine,  as  opposed  to 
Bangor,  Maine,  and  Midland.  Texas,  as 
opposed  to  Albuquerque,  New  Mexico. 
After  consideration  of  these  requests, 
the  NPS  has  elected  to  hold  hearings  in 
Bangor  and  Albuquerque,  for  the  reason 
these  locations  are  judged  more  broadly 
accessible  to  all  interested  persons  in 
those  geographic  regions.  One 
commenter  requested  that  an  additional 
hearing  be  held  in  the  State  of  Alaska. 
The  NPS  has  considered  this  request 
and  has  elected  not  to  hold  a  public 
hearing  in  the  State  of  Alaska.  However, 
should  additional  public  interest  in 
Alaska  in  the  proposed  rulemaking  be 
indicated,  the  NPS  Alaska  Regional 
Office  will  provide  an  opportunity  for  a 
public  meeting  in  Anchorage  on  the  NNL 
program  and  the  proposed  rulemaking. 

All  comments  received  in  response  to 
this  notice,  together  with  continued  NPS 
review  of  the  issues,  are  reflected  in  this 
proposed  rule. 

Pul»lk  Partkii»atioa 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 


proposed  rule  to  the  address  noted  at 
the  beginning  of  the  rulemaking. 

The  NPS  is  particularly  interested  in 
comments  on  whether  the  revised 
proposed  regulations  provide  for 
adequate  protections  of  landowner 
interests  throughout  the  NNL 
designation  process.  The  NPS  also 
solicits  comments  as  to  whether  the 
revised  proposed  regulations  will 
improve  the  NPS'  ability  to  achieve  an 
acceptable  balance  between  its  two 
fundamental  goals  of  encouraging  the 
preservation  of  nationally  significant 
examples  of  the  Nation's  natural 
heritage  and  ensuring  that  owner 
interests  are  fully  acknowledged  and 
respected  at  all  times. 

In  addition,  the  NPS  intends  to  hold 
public  hearings  on  the  NNL  program  and 
this  proposed  rule  in  the  following  cities 
during  the  OO-day  public  comment 
period:  Davis,  California:  Denver, 
Colorado:  Tallahassee,  Florida;  Boise. 
Idaho;  Porter.  Indiana;  Bangor,  Maine: 
Albuquerque.  New  Mexico;  Harrisburg, 
Pennsylvania:  and  Washington.  District 
of  Coliunbia.  Details  on  the  dates,  times, 
and  locations  of  these  hearings  will  be 
published  in  advance  in  the  Federal 
Register,  in  newspapers  of  general 
circulation  in  these  cities,  and  will  also 
be  available  from  the  NPS  (see  under 
"FOR  FURTHER  INFORMA^nON 
CONTACT"  at  the  beginning  of  the 
rulemaking). 

Draftiiig  Infonnatkm 

The  primary  author  of  the  rulemaking 
is  Anne  Frondorf,  Chief,  Planning  and 
Information  Branch.  Wildlife  and 
Vegetation  Division.  National  Paric 
Service. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

The  Service  has  determined  that  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  under 
Departmental  regulations  in  516  DM  6 
(49  FR  21438).  because  it  involves  the 
determination  of  standards  for.  and 
identification,  nomination,  certification 
and  determination  of  eligibility  of 
properties  for  listing  in  the  National 
Natural  Landmarks  Program.  In 
addition,  as  a  revision  of  existing 
regulations  applicable  to  NPS- 
administered  areas,  the  proposed 
rulemaking  will  not  have  a  significant 
effect  on  the  quaUty  of  the  human 


environment,  health,  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  of  causing  physical  damage 
toil; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it: 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants.  Based  on  this 
determination,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  has  been  prepared. 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  is  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291  (46  FR  13193. 
February  19. 1961).  The  proposed  rule  is 
not  likely  to  result  in  an  annual  gross 
effect  on  the  economy  of  $100  million  or 
more;  not  likely  to  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  industries.  Federal,  state,  or 
local  government:  or  not  likely  to  result 
in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  abihty  of 
U.S.  enterprises  to  compete  with  foreign 
enterprises.  The  proposed  modifications 
will  ensure  that  all  owners  involved  are 
fully  notified  in  advance  of  the  agency's 
consideration  of  their  property  as  a 
potential  national  natural  landmark, 
that  no  entry  onto  property  for  the 
purposes  of  the  program  will  occur 
without  owner  permission,  and  that  only 
properties  where  owners  have  given 
their  voluntary  consent  will  be 
designated  as  national  natural 
landmarks  by  the  Secretary. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 
which  became  effective  January  1. 1981, 
the  Department  of  the  Interior  has 
determined  that  these  proposed 
regulations  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  nor  do  they  require  the 
preparation  of  a  regulatory  analysis.  The 
effect  of  the  modifications  proposed  will 
be  to  insure  that  owners,  including,  but 
not  limited  to.  local  governments,  small 
businesses,  and  other  small 
organizations,  are  fully  notified  in  . 

advance  that  their  property  is  being         ' 
considered  for  possible  national  natural 
landmark  designation  and  to  only 
designate  sites  where  owners  have 
given  their  voluntary  consent  to  such 
designation.  The  total  estimated 
economic  effects  of  this  rulemaking  on 
small  entities  are  therefore  negligible. 

The  Department  of  the  Interior  has- 
reviewed  this  rule  as  directed  by 
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Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,"  to  determine  if  this  rule  has 
"policies  that  have  takings 
implications."  The  Department  has 
determined  that  this  proposed  rule  does 
not  have  takings  implications  because  it 
will  not  have  an  effect  on  private 
property  sufficiently  severe  as  to 
effectively  deny  economically  viable  use 
of  any  distinct  legally  protected  property 
interest  to  its  owner,  or  to  have  the 
effect  of.  or  result  in.  a  permanent  or 
temporary  physical  occupation, 
invasion,  or  deprivation.  National 
natural  landmark  designation  does  not 
change  ownership  of  property,  and  does 
not  dictate  use  of  property  so 
designated.  The  effect  of  the 
modifications  proposed  in  this 
rulemaking  are  to  strengthen  and  clarify 
procedures  for  owner  notification  that 
properties  are  being  considered,  to 
exphcitly  require  that  no  entry  onto 
property  for  purposes  of  the  program 
will  occur  without  owner  permission, 
and  to  require  owner  consent  prior  to 
NNL  designation  by  the  Secretary. 

List  of  SubjecU  in  36  CFR  Fart  62 

Natural  resources. 

In  consideration  of  the  foregoing,  36 
CFR  part  62  is  proposed  to  be  revised  to 
read  as  follows: 

PART  62— NATIONAL  NATURAL 
LANDMARKS  PROGRAM 


Sec. 
62.1 
62.2 
62.3 
62.4 


Purpose.  I 

Definitions. 
Effects  of  designation. 
Natural  landmark  designation  and 
recognition  process. 


62.5  Natural  landmark  criteria. 

62.6  Natural  landmaric  monitoring. 

62.7  Natural  landmark  modifications. 

B2.8    Natural  landmark  designation  removal. 
62.9    General  provisions. 

Authority:  Sec.  1.  Pub.  L  74-29Z  49  Stat. 
666  (16  U.S.C.  461  et  seq.):  90  Stat.  1940  (16 
U.S.C  la-5):  Pub.  L.  94-458. 90  Stat.  1342  (16 
U.S.C.  1908):  Sec  1211.  Pub.  L 101-628:  Sec.  2 
of  Reorganization  Plan  No.  3  of  1950  (34  Stat. 
1262). 

S62.1    Purpose. 

The  purpose  of  these  procedures  is  to 
set  forth  the  processes  and  criteria  use 
to  identify,  evaluate,  designate,  and 
monitor  national  natural  landmarks.  The 
purpose  of  the  national  natiu-al 
landmarks  program  is  to  identify  and 
encourage  the  preservation  of  sites  best 
illustrating  the  biological  and  geological 
character  of  the  United  States,  to 
enhance  the  scientific  and  educational 
value  of  sites  thus  preserved,  to 
strengthen  public  appreciation  of  natural 
history,  and  to  foster  a  greater  concern 


in  the  conservation  of  the  Nation's 
natural  heritage. 

(62.2    Detmittons. 

National  Natural  Landmark  means  an 
area  of  national  significance,  designated 
by  the  Secretary  of  the  Interior,  that 
contains  an  outstanding  representative 
example(s)  of  the  nation's  natural 
heritage,  and  that  is  located  within  the 
boundaries  of  the  United  States  or  its 
Territories,  or  on  the  Outer  Continental 
Shelf. 

National  Registry  of  Natural 
Landmarks  means  the  official  listing  of 
all  designated  national  natural 
landmarks. 

National  Significance  denotes  an  area 
that  contains  one  of  the  best  examples 
of  a  biological  community  or  geological 
feature  within  a  natural  region, 
including  terrestrial  communities, 
landforms.  geological  features  and 
processes,  habitats  of  native  plant  and 
animal  species,  or  fossil  evidence  of  the 
development  of  life  on  earth. 

Natural  Region  means  a  distinct 
physiographic  province  having  similar 
geologic  history,  structures,  and 
landforms.  The  basic  physiographic  j 

characteristics  of  a  natural  region  I 

influence  its  vegetation,  climate,  soils, 
and  animal  life.  Examples  include  the 
Atlantic  Coastal  Plain,  Great  Basin,  and 
Brooks  Range  natural  regions. 

Owner  means  the  individual(8), 
corporation(s),  or  partnership(s)  named 
in  applicable  local  tax  records  as  fee 
simple  owners  of  land,  except  as 
specified  in  §  62.4(d)(1),  below,  or  the 
head  of  the  public  agency,  or 
subordinate  employee  of  the  public 
agency  to  whom  such  authority  has  been 
delegated,  responsible  for  administering 
public  land. 

Potential  Natural  Landmark  means  an 
area  that,  based  on  initial  comparison 
with  other  areas  in  the  same  natural 
region,  appears  to  merit  further  study  for 
possible  national  natural  landmark 
designation. 

Representative  refers  to  any 
individual,  agency,  or  organization, 
private  or  public,  which  is  performing 
actions  related  to  the  identification, 
evaluation,  designation,  or  monitoring  of 
national  natural  landmarks  on  behalf  of 
or  as  an  agent  of  the  National  Park 
Service,  either  under  a  contractual 
agreement  or  as  a  volunteer. 

Secretary  means  the  Secretary  of  the 
Interior  or  the  designee  authorized  to 
carry  out  the  Secretary's 
responsibilities.  | 

962.3    Effects  Of  designation.  | 

(a)  The  purpose  of  the  national  ' 
natural  landmarks  program  is  to  focus 
attention  on  areas  of  exceptional  value 


to  the  nation  as  a  whole,  rather  than  to 
one  particular  State  or  locality.  The 
program  recognizes  the  preservation 
efforts  of  Federal.  State,  and  local 
agencies,  as  well  as  private 
organizations  and  individuals,  and 
encourages  the  owners  of  national 
natural  landmarks  to  voluntarily 
observe  preservation  precepts. 

(b)  Designation  of  an  area  by  the 
Secretary  of  the  Interior  as  a  national 
natural  landmark  is  not  a  land 
withdrawal,  does  not  change  the 
ownership  of  a  site,  and  does  not  dictate 
activity.  However,  Federal  agencies 
should  consider  the  unique  properties  of 
designated  national  natural  landmarks, 
and  of  areas  found  to  meet  the  scientific 
criteria  for  national  significance,  in  their 
planning  and  environmental  compliance 
(see  S  62.6(f)).  and  there  may  be  State  or 
local  planning  or  land  use  implications. 
Owners  who  agree  to  have  their  land 
designated  as  a  national  natural 
landmark  give  up  none  of  the  legal  rights 
and  privileges  of  ownership  or  use  of  the 
area.  The  Department  of  the  Interior 
does  not  gain  any  property  interest  in 
these  lands. 

(c)  The  Secretary  is  required  to 
provide  an  annual  report  to  the 
Congress  on  dam:^ged  or  threatened 
designated  national  natural  landmarks 
(see  S  62.6(b)).  In  addition,  the  Secretary 
is  also  required  to  report  to  the  Advisory 
Council  on  Historic  Preservation  on  any 
designated  national  natural  landmarks 
that  may  be  irreparably  lost  or 
destroyed  by  surface  mining  activity 
(see  {  62.6(e)). 

§  62.4    Natural  landmark  designation  and 
recognition  process. 

(a)  Identification.  Potential  national 
natural  landmarks  are  identiHed  in  the 
following  manner. 

(1)  Natural  Region  Studies.  The 
National  Park  Service  (NPS)  conducts 
studies  of  the  biological  and  geological 
features  in  each  natural  region  to 
provide  a  scientific  basis  for  identifying 
potential  national  natural  landmarks. 
NPS  is  responsible  for  the  completion  of 
these  studies,  which  are  generally  done 
under  contract  with  qualified  scientists. 
A  study  of  each  natural  region  produces 
a  classification  and  description  of 
biological  and  geological  features  in  that 
natural  region  and  an  annotated  list  of 
areas  that  illustrate  those  features.  In 
the  course  of  completing  a  natural 
region  study.  NPS,  or  any  representative 
of  NPS,  may  only  enter  onto  land  after 
receiving  permission  from  the  owner(s) 
of  that  land. 

(2)  Other  Sources,  (i)  Any  other 
source,  public  or  private,  may  suggest  an 
area  to  NPS  for  consideration  for 
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landmarii  stu^y  aod  designation.  Thi» 
inciuder  Federal  ageocy  prop-anu, 
where  certain  FedenU  mgenaeM  conduct 
inventories  hi  order  to  identify  areas  of 
special  concern,  for  example  essential 
wildlife  habitat,  research  natural  areas, 
and  areas  of  critical  environmental 
concern,  and  State  natural  area 
programs  that  systematically  and 
comprehensively  classify,  identify, 
locate,  and  assess  the  relative  value  and 
protection  status  of  the  biological  and 
geological  features  located  in  the 
respective  States. 

(ii]  fat  cases  where  an  individual, 
agency,  or  otsanization  which  is 
■uggcatiwg  an  area  to  MPS  for 
consideration  as  described  above  is  not 
the  owner  of  the  area  being  suggested, 
permission  of  the  ownerfs)  is  required 
before  entering  onto  dieir  land  to  gather 
any  information  on  the  area.  NPS  will 
not  consider  any  information  provided 
by  outside  sources  recommending  an 
area,  where  such  information  was 
obtained  by  entry  onto  land  without  the 
permission  of  the  owneits)  of  that  land. 

(3)  After  receiving  the  suggestions 
from  a  completed  natural  region  study 
and  comparing  these  to  suggestions 
received  from  other  sources  as 
described  above,  the  NPS  will  determine 
which  areas  merit  further  study  as 
potential  national  natural  landmarks. 
This  determinatioa  is  based  on 
comparison  witfa  existing  national 
natural  landmarks  in  the  natural  region, 
reference  to  the  national  natural 
landmark  criteria  (See  i61.S.  below), 
and  other  information  and  studies,  as 
available. 

(b)  First  Notification  [1]  Before  a 
potential  national  natural  landmark  is 
evaluated  by  scientists  as  described  in 
S  e2.4(c),  below.  NPS  vrill  notify  the 
ownerfs]  in  writing.  This  notice  advises 
the  owneT(8)  that  the  area  is  being 
considered  for  study  for  possible 
national  natural  landmark  designation 
and  provides  information  on  the 
National  Natural  Landmarks  Program, 
including  an  explanation  of  the  effects 
of  national  natural  landmark 
designation  as  described  in  $  62.3, 
above.  Owner  notice  also  provides  the 
owner  wHh  available  information  on  the 
area  and  its  apparent  significance,  and 
solicits  the  owner's  comments  on  the 
area's  significartce  and  condibon. 
including  arty  information  on  current  or 
anticipated  land  use  or  activities  that 
may  affect  the  area's  natural  values, 
integrity,  or  other  matters  of  concern. 
The  notice  also  requests  owner 
permission  for  NPS,  or  its 
representative,  to  ooaduct  an  on-site 
evaluation  of  the  area,  as  described 
under  9  62.4(c).  of  this  section. 


(2)  Before  a  potential  oatioaal  natural 
landmark  that  has  50  or  more  owners  is 
evaluated  by  scientists  as  described  in 
§  62.4(c).  below,  NPS.  will  notify  the 
owners  in  writing  as  described  in 

{  62  4(b)(1).  above.  This  notice  also  is 
published  in  one  or  more  local 
newspapers  of  general  circulation  in  the 
area  in  which  the  potential  national 
natural  landmark  is  k>cated.  In  addition. 
NPS  may  conduct  a  public  infocmation 
meeting  if  widespread  local  pubUc 
interest  so  warrants,  or  at  the  request  of 
the  executive  of  the  local  governmental 
jurisdiction  in  which  the  area  is  located. 

(3)  In  the  coarse  of  completing  an  on- 
site  evaluation  as  described  in  i  62.4(c), 
below.  NPS.  or  any  representative  of 
NPS,  will  not  enter  onto  land  without 
receiving  permission  from  the  owner(8) 
of  that  land.  NPS  may  complete 
evaluations  of  sites  using  other  existing 
information  sources,  including 
information  previously  developed  by 
other  Federal  or  State  agencies  or  other 
scientific  studies,  without  entering  onto 
lands  where  permission  has  not  been 
granted. 

(4)  All  procedures  described  above 
relating  to  providing  written  notification 
to  owners  and  receiving  responses  from 
owners  relating  to  the  first  notification 
process  are  the  responsibility  of  NPS 
alone  and  cannot  be  delegated  to  any 
representative  of  NPS. 

(c)  Evahatjon.  (1)  NPS  will  evaluate 
areas  identified  as  potential  national 
natural  landmarks  to  assess  their 
natural  values  using  the  national  natural 
landmark  criteria  (see  5  82.5).  The 
evaluation  of  potential  national  natural 
landmarks  is  completed  on  a  natural 
region  basis,  i.e.,  similar  areas  that 
represent  a  particular  type  of  feature 
located  in  the  same  natural  region  are 
evaluated  and  compared  in  order  to 
identify  examples  which  best  represent 
the  feature  and  have  the  most  intact, 
undisturbed  natural  integrity.  Evaluators 
develop  a  detailed  description  of  the 
area,  and  assess  the  significance  of  the 
areas  under  study  using  the  national 
natural  landmark  criteria  (see  9  82.5) 
and  additional  information  provided  by 
the  NPS.  Evaluation  reports  must  have 
been  completed  or  updated  within  the 
previous  2  years  in  order  to  be 
considered  by  NPS. 

(2)  Completed  evaluation  reports  will 
be  reviewed  by  no  less  than  three  peer 
reviewers,  preferably  by  scientists 
familiar  with  the  biological  or  geological 
features  of  the  area  or  natural  region  in 
question.  These  reviewers  will  provide 
NPS  with  input  on  the  adentific  merit 
and  strength  of  supportive 
documentation  of  the  evaluation  report. 
On  the  beaia  of  evaluation  repori(s).  and 


the  findings  of  the  peer  reviewers,  the 
NPS  will  make  a  determination  that: 

(i)  The  area  does  not  appear  to  qualify 
for  national  natural  landmark 
designation: 

(ii)  The  area  appears  to  qualify  for 
national  natural  landmark  designation: 
or 

(iii)  Additional  information  is  required 
before  a  decision  can  be  made  regarding 
the  area's  status.  When  NPS  determines 
that  an  area  does  not  appear  to  qualify 
for  national  natural  landmark 
designation,  it  will  notify  in  writing  the 
owner(8)  who  were  notified  as 
prescribed  in  9  62.4(b)(1)  and  (2).  above, 
of  ttiis  determination. 

(d)  Second  Notification.  (1)  When  the 
Director  determines,  based  on  available 
information,  that  an  area  demonstrates 
that  it  meets  the  scientific  criteria  for 
national  significance,  and  it  is 
reasonable  to  conclude  from  the 
comments  received  that  all  the  owners 
will  give  their  consent  to  such 
designation.  fJPS  will  notify  all  owner(8) 
in  writing.  For  purposes  of  this  second 
notification,  a  list  of  owners  to  be 
notified  will  be  developed  through  title 
search  or  other  procedures  if  multiple 
ownership  so  requires.  This  notice 
references  these  rules,  advises  the 
owners  of  the  procedures  the  NPS  will 
follow  and  of  the  effects  of  national 
natural  landmark  designation  as 
described  in  9  62.3,  above,  and  requests 
the  owner(8)'  written  consent  to  having 
their  land  so  derignated. 

(2)  In  addition,  NPS  will  notify: 
(i)  The  executive  of  the  local 

governmental  jurisdiction  in  which  the 
area  is  located: 

(ii)  The  Governor  of  the  State;. 

(iii)  Other  appropriate  state  officials; 

(iv)  The  Members  of  Congress  who 
represent  the  district  and  the  State  in 
which  the  area  is  located:  and 

(v)  Other  interested  authorities, 
organizations,  and  individuals  as 
deemed  appropriate.  These  notices 
reference  these  rules,  advise  the 
recipient  of  the  proposed  action,  of  the 
procedures  the  NPS  will  follow,  and  of 
the  effects  of  national  natural  landmark 
designation  as  described  in  9  62.3 
above.  Notice  of  the  proposed  action 
also  will  be  published  in  the  Federal 
Registar. 

(3)  All  individuals  notified,  including 
non-owners,  have  120  days  to  provide 
comments  before  any  decision  is  made 
on  whether  the  area  meets  the  scientific 
criteria  for  national  significance.  To 
assist  in  the  evaluation  of  an  area's 
features,  comments  should,  among  other 
factors,  discuss  the  significance  of  the 
area's  natural  values  and  integrity, 
including  information  on  current  or 
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anticipated  land  use  or  threats  that  may 
affect  the  area's  natural  values.  Any 
parfy  may  request  a  reasonable 
extension  of  the  comment  period  when 
additional  time  is  required  to  study  and 
comment  on  the  landmark  proposal.  All 
comments  received  are  considered  in 
the  national  natural  landmark 
designation  process. 

(4)  In  order  for  an  area  to  be 
designated  as  a  national  natural 
landmark  by  the  Secretary  of  the 
Interior,  NPS  must  receive  within  120 
days  a  written  response  from  all  owners 
notified  pursuant  to  1 62.4(d)(1),  above, 
indicating  the  owner(8)'  consent  to 
having  their  property  designated  as  a 
national  natural  landmark  and  their 
willingness  to  protect,  use,  and  manage 
the  area  in  a  manner  that  prevents  the 
loss  or  deterioration  of  the  natural 
values  and  integrity  of  the  area. 

(5)  All  procedures  described  above 
relating  to  providing  notification  to 
owners  and  receiving  responses  from 
owners  relating  to  the  second 
notification  process  are  the 
responsibility  of  NPS  alone  and  cannot 
be  delegated  to  any  representative  of 
NPS. 

(e)  Significance  Determination.  (1) 
When,  upon  review  of  all 
documentation,  including,  but  not 
limited  to,  evaluation  reports,  peer 
reviews,  and  comments  received,  NPS 
determines  that  an  area  does  not  meet 
the  scientific  criteria  for  national 
significance  (see  9  82.5),  NPS  will  notify 
the  owner(s),  in  writing,  that  their  land 
is  no  longer  under  consideration  for 
possible  national  natural  landmark 
designation.  In  addition,  NPS  will  notify, 
in  writing,  those  o^icials,  individuals, 
and  organizations  notified  under 

9  62.4(d)(2),  above. 

(2)  When  NPS  determines  that  an  area 
does  meet  the  scientific  criteria  for 
national  significance,  it  will  then 
determine  whether  the  owner(s)  have 
given  their  written  consent  to  having  the 
area  designated  as  a  national  natural 
landmark. 

(f)  The  NPS  will  maintain  information 
on  areas  that  the  Director  has  found, 
after  considering  all  available 
information,  meet  the  scientific  criteria 
for  national  significance,  but  which  have 
not  received  the  requisite  owner 
consent.  This  may  include  sites  for 
which  the  NPS  has  elected  not  to 
undertake  second  notification,  pursuant 
to  9  62.4(d)(1),  as  well  as  sites  for  which 
such  second  notification  has  been 
undertaken. 

(g)  National  Park  System  Advisory 
Board.  (1)  The  Director,  NPS,  will  review 
the  documentation  for  each  area  which 
has  been  found  to  meet  the  scientific 
criteria  for  national  significance.  Once 


he  or  she  determines  that  the  procedural 
requirements  set  forth  herein  have  been 
met,  and  that  all  the  owners  have  given 
their  written  consent  to  designation,  the 
Director  will  submit  information  on  the 
area,  through  the  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks,  to  the 
National  Park  System  Advisory  Board. 
The  Advisory  Board  will  review  the 
information  submitted  to  recommend 
whether  or  not  the  area  qualifies  for 
national  natural  landmark  designation. 

(2)  Notice  of  Advisory  Board  meetings 
to  review  national  natural  landmark 
nominations  and  meeting  agendas  will 
be  given  at  least  60  days  in  advance  of 
the  meeting  by  publication  in  the 
Federal  Roister.  Interested  parties  are 
encouraged  to  submit  written  comments 
and  recommendations  which  will  be 
presented  to  the  Advisory  Board. 
Interested  parties  may  also  attend  the 
Advisory  Board  meeting  and,  upon 
request,  will  be  given  the  opportunity  to 
address  the  Board  concerning  a  site's 
national  significance. 

(h)  The  recommendation  of  the 
Advisory  Board  and  the  materials 
developed  by  the  Director  will  be 
submitted  to  the  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks  who  will 
consider  them  and  submit  qualified 
areas  to  the  Secretary  for  his/her 
consideration  for  designation  as 
national  natural  landmarks. 

(1)  Designation.  The  Secretary  will 
review  the  materials  submitted  by  the 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  and  any  other 
documentation,  and  make  a  decision  on 
national  natural  landmark  designation. 
Areas  which  the  Secretary  designates  as 
national  natural  landmarks  are  included 
on  the  National  Registry  of  Natural 
Landmarks. 

(j)  Third  Notification.  When  the 
Secretary  designates  an  area  as  a 
national  natural  landmark,  the  Secretary 
will  notify,  in  writing:  the  landmark 
ownerfs),  the  executive  of  the  local 
governmental  jurisdiction  in  which  the 
landmark  is  located,  the  Governor  of  the 
State,  the  Members  of  Congress  who 
represent  the  District  and  State  in  which 
the  landmark  is  located,  and  other 
interested  authorities,  organizations, 
and  individuals  as  deemed  appropriate. 
NPS  prepares  the  notification 
documents  and  is  responsible  for  their 
distribution.  Notice  of  new  designations 
also  will  be  published  in  the  Federal 
Register. 

(k)  Presentation  of  Plaque  and 
Certificate.  (1)  After  the  Secretary 
designates  an  area  as  a  national  natural 
lancbnark.  NPS  may  provide  each  owner 
with  a  certificate  signed  by  the 
Secretary  of  the  Interior  and  the 
Director  of  the  National  Park  Service  at 


no  cost  to  the  owner(s).  This  certificate 
recognizes  the  voluntary  commitment 
which  the  owner(s)  has  made  to  protect, 
use,  and  manage  the  area  in  a  manner 
which  prevents  the  loss  or  deterioration 
of  the  natural  values  on  which  landmark 
designation  is  based.  NPS  may  also 
provide  a  bronze  plaque,  free  of  charge, 
for  display  at  an  appropriate  location 
within  or  near  the  national  natural 
landmark  if  such  display  is  deemed 
appropriate.  Upon  request  and  to  the 
extent  NPS  resources  permit,  NPS  may 
help  arrange  and  participate  in  a 
presentation  ceremony. 

(2)  Following  presentation,  the  plaque 
remains  the  property  of  NPS.  If  the 
landmark  designation  is  removed  in 
accordance  with  the  procedures 
specified  in  9  62.8,  below,  NPS  may 
reclaim  the  plaque. 

962.8    Natural  landmark  critaria. 

(a)  Introduction.  (1)  National 
Significance  denotes  an  area  that 
exemplifies  one  of  a  natural  region's 
characteristic  biological  or  geological 
features  which  has  been  evaluated, 
using  the  criteria  in  9  62.5(b),  below,  as 
one  of  the  best  examples  of  that  feature 
known  in  that  natural  region.  Such 
features  include  terrestrial  and  aquatic 
ecosystems;  geologic  structures, 
exposures,  and  landforms  that  record 
active  geologic  processes  or  portions  of 
earth  history:  and  fossil  evidence  of 
biological  evolution.  Because  the  general 
character  of  natural  diversity  is 
regionally  distinct  according  to  broad 
patterns  of  physiography,  many  types  of 
natural  features  lie  wholly  within  one  of 
the  33  physiographic  provinces  of  the 
Nation,  as  defined  primarily  by 
Fenneman  ("Physiographic  Divisions  of 
the  United  States."  1928)  and  modified 
as  needed  by  the  National  Park  Service. 

(2)  For  that  reason,  and  because  no 
uniform,  nationally  applicable 
classification  schemes  for  biological 
communities  or  geological  features  have 
gained  wide  acceptance  and  use  in  lieu 
of  other  classification  schemes  by  the 
majority  of  organizations  involved  in 
natural  area  inventory  activities, 
individual  classification  systems  are 
developed  for  each  inventory  study  of  a 
natural  region  to  identify  the  types  of 
regionally  characteristic  natural  features 
sought  for  representation  on  the 
National  Registry  of  Natural  Landmarks. 
Most  types  represent  the  scale  of 
distinct  biological  communities  or 
individual  geological,  paleontological,  or 
physiographic  features,  most  of  which 
are  mappable  at  the  Earth's  surface  at 
scales  on  the  order  of  1:24,000  or  are 
traceable  in  the  subsurface.  In  some 
cases,  NPS  may  elect  to  further  evaluate 
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only  a  si^uficant  segment  of  a  given 
natural  ieaHare.  where  tfae  se^nent  is 
biokjgicaily  or  feologically 
repmentalive,  md  when  t^  aatin 
feature  is  so  favpe  aa  to  be  iai^piartkahln 
for  natural  laadawrk  consideration  (ej., 
an  entire  anonntain  ranged  ^4ea^^Jf  two- 
thirds  of  bU  aational  natural  iandniarks 
range  in  aixs  be<«veen  about  10  and  S.000 
acres,  bat  larger  and  smailer  sites  also 
occur,  owing  to  the  wide  variety  of 
natural  fea tores  recognized  by  tbe 
National  Natural  Laodniarks  Program. 

(b)  Criteria.  The  foUo»vi2ig  criteria 
form  the  guidelines  used  to  evaluate  the 
relative  quality  of  sites  as  examples  of 
regionally  characteristic  natural 
featiu«s.  Primary  criteria  relating  to  a 
specific  type  of  natural  feature  form  the 
principal  basis  for  selection  and  must  be 
met  for  a  site  to  be  considered  for 
national  natural  landmark  designation. 
Secondary  criteria  relating  to  significant 
features  or  qualities  in  addition  to  the 
principal  feature  are  provided  for 
additional  consideration  when  two  or 
more  sites  are  found  to  meet  the  primary 
criteria. 

(1)  Primary  Criteria,  [i]  Illustrative 
Character.  A  aite  exhibits  a  combination 
of  well-developed  component  features 
that  are  recognized  in  the  appropriate 
scientific  bterature  as  characteristic  of  a 
particular  type  of  natural  feature.  What 
is  sought  ii  not  necessarily  the 
statistically  representative,  but  radier 
the  unusually  illustrative. 

Exampl«:  An  alpiae  glacier,  which  exhibits 
dasaic  siiape.  an  mmwmI  iminber  of 
gisrioiffgi^:^!  structures  like  crevasses,  and 
well-develgped  bordering  moraine  sequences. 

(ii)  Present  conditioa  A  site  has 
received  less  human  disturbance  than 
other  examples. 

EnMiple:  A  targe  beech-maple  forest  only 
a  cmaU  portioii  of  which  has  been  distvbed 

by  loggjog. 

(2)  Secondary  Criteria,  [i)  Diversity.  A 
site,  HI  addition  to  its  primary  natural 
featore.  contains  high  quality  examples 
of  other  biotogtcal  md/or  geological 
features. 

Example:  A  compostte  volcano,  which  also 
illustrates  getitliei  uial  fmenomena. 

(ii]  Rarity.  A  site,  in  addition  to  its 
primary  natural  feature,  contains  a  rare 
geological  or  paleootological  feature  or 
biological  community,  or  provides  high 
quality  habitat  for  one  or  more  rare, 
threatened,  or  endangered  species. 

Example:  Badlaads.  which  also  are 
coaipoaed  of  strata  cwitaining  rare  fossils. 

(iii)  Value  for  Science  and  Education. 
A  site  contains  known  or  potential 
information  as  a  result  of  its  assodatiaQ 
with  a  significant  scientific  diacovery. 
concept,  or  an  exceptionaUy  extensive 


and  long-term  record  of  on-site  reaearcK, 
and  as  such  offers  unusual  OM>ortunities 
for  pvblic  interpretatiaa  of  the  natural 
history  of  the  United  States. 

Example.  A  drmes  landscape,  which  was 
tbe  sufarect  of  pioneering  studies  that  firat 
recognisad  tW  process  of  ocoloycal 


sue 


}  62.6    Natural  tandmark  monitoring. 

(a)  NPS.  through  its  Regional  Offices. 
will  maintain  a  continuing  relationship 
with  tbe  owmers  of  designated  national 
natural  landmaiiu  in  the  form  of 
periodic  contacts  to  determine  whether 
the  laadaarks  have  retained  those 
values  which  initially  qualified  them  for 
landmark  desi^fiation  and  to  update 
administrative  records  on  the  areas. 

(b)  The  Secretary.  Aroogh  NPS.  will 
prepare  an  annual  report  to  the 
Congress  on  all  designated  national 
natural  landmariu  whtdi  exhibit  known 
or  anticipated  damage  or  threats  to  one 
or  more  of  the  resource  vahies  that 
made  them  nationally  significant.  This 
report  is  mandated  by  Section  8  of  the 
National  Park  System  General 
Authorities  Act  of  1970.  (90  Stat.  1940)  as 
amended.  (18U.S.C.  la-5).  A  landmark 
is  included  in  this  report  if  it  has  lost  or 
is  in  imminent  danger  of  losing,  in  whole 
or  in  part,  its  natural  character  to  such  a 
degree  that  one  or  more  of  the  values 
that  made  it  nationally  significant  is  or 
will  be  irreversibly  damaged  or 
destroyed.  The  condition  of  the 
landmark  at  the  time  of  designation, 
protection  alternatives  which  may 
eliminate  or  mitigate  the  damage  or 
threat  and  indirect  or  unseen  threats 
are  considered  in  assessing  the  status  of 
a  landaiark.  The  NPS  Regional  Offices 
are  responsible  for  monitoring  the 
condition  of  and  for  completing  status 
reports  on  all  designated  national 
natural  landmarks  in  their  region.  In 
some  cases,  NPS  may  arrange  with 
outside  Individoals.  agencies,  or 
organizations  to  monitor  the  status  of 
selected  national  natural  landmarks. 
Monitoring  of  national  natural  landmark 
fonriitinn  and  status  is  usually 
accomplished  through  a  site  visit  by 
NPS  or  its  representative. 

(c)  Monitoring.  (1)  Prior  to  any  visit 
by  NPS  or  a  representative  of  NPS,  to  a 
national  natural  landmark  for  tbe 
porpoaes  of  monitoring  its  status  and 
condition.  NPS  will  notify  the  owner(s) 
of  the  particular  properties  within  the 
national  natural  Undnark  to  be  visited 
of  the  planned  visit  iofom  them  of  the 
popoaes  of  the  monitoring  and  of  its 
relationship  to  the  Secretary's  annual 
report  on  threatened  or  damaged 
landmarks,  and  request  their  permission 
to  enter  onto  their  iawL 


(2)  In  the  course  of  monitoring  the 
condition  of  designated  national  natural 
landmarks.  NPS,  or  any  representative 
of  NPS.  will  not  enter  onto  land  without 
receiving  permisaion  from  the  owner(s| 
of  that  land.  NPS  may  auinitor  landmark 
condition  using  other  existing 
information  sources.  Includi^  telephone 
conversations  with  the  owner(8]  or 
manager(s)  of  the  area,  written  materials 
provided  by  1^  owner  or  manager,  and/ 
or  informatioo  previonsly  developed  by 
other  Federal  or  State  agencies  or  other 
sdenti£k:  studies,  without  entering  onto 
lands  where  owner  permission  has  not 
been  granted. 

(d)  Section  8  Report  Preparatioa.  (1) 
Following  completion  of  landmark 
monitoring,  the  NPS  regional  offices  will 
forward  their  findings  and 
recommendations  to  the  NPS 
Washington  Office.  The  NPS 
Washington  Office  will  review  the 
regional  findings  and  recommendations 
and  prepare  a  draft  report  Hsttng  the 
national  natural  landmarks  which 
appear  to  exhibit  known  or  anticipated 
damage  or  threats  to  the  integrity  of  otie 
or  more  of  die  resource  valties  which 
made  them  nationally  significant. 
Pertinent  portions  of  this  draft  report, 
including  any  executive  summary,  will 
be  provided  to  the  owner(s)  of  all 
national  natural  landmarks  so  listed,  as 
well  as  to  other  interested  authorities, 
organizations,  and  individuals.  All 
individuals  have  30  days  in  which  to 
provide  written  comments  to  NPS  on  the 
draft  report  including  additional 
information  on  the  condition  of 
landmarks  so  listed  or  on  the  nature  or 
imminence  of  reported  damage  or 
threats  to  these  landmarks.  Owners  also 
will  be  asked  to  bidicate  if  they  would 
like  to  receive  a  copy  of  the  final  report, 
as  described  in  ]  62.6(d)(2)  of  this  part. 

(2)  NPS  will  review  all  comments 
received  on  the  draft  report  and  prepare 
a  final  report  which  the  Director 
transmits  to  the  Secretary  for 
submission  to  the  Congress.  Upon 
release  of  the  final  report  NPS  will 
provide  a  copy  of  pertinent  portions  of 
the  report  to  the  owner(8]  of  landmarks 
listed  in  the  report  who  have  so 
requested,  and  to  other  interested 
authorities,  organizations,  and 
individuals.  | 

(e)  Whenever  the  Secretary 
determines  that  a  designated  national 
natural  landmark  may  be  irreparably 
lost  or  destroyed  in  whole  or  in  part  by 
any  surface  mining  activity,  including 
exploratian  for  or  removal  or  production 
of  Bsinemls  or  materials,  the  Secretary 
wdl  notify  the  person  coodncting  such 
activity  ad  prepare  a  report  inclttding 
the  basis  far  tbe  Secretary's  finding  that 
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such  activity  may  cause  Irreparable  loss 
or  destruction  of  a  landmark.  The  NPS 

also  will  provide  written  notification  of 
the  Secretary's  fuiding  to  the  ownerts)  of 
the  national  natural  landmark  in 
question.  The  Secretary  will  submit  the 
report  to  the  Advisory  Council  on 
Historic  Preservation,  along  with  a 
request  for  advice  from  the  Council  as  to 
alternative  measures  that  may  be  taken 
by  the  United  States  to  mitigate  or  abate 
such  activity.  Authority  for  this 
Secretarial  action  is  contained  in  section 
9  of  the  Mining  in  National  Parks  Act  of 
1976  (16  U.S.C  190B.  90  Stat  1342). 

(f)  Federal  agencies  should  consider 
the  existence  and  location  of  designated 
national  natural  landmarks  and  of  areas 
found  to  meet  the  scientific  criteria  for 
national  significance  when  assessing  the 
effects  of  their  actions  on  the 
environment  under  Section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321,  83  SUt  852).  NPS  is 
responsible  for  providing  national 
natural  landmark  program  information 
for  these  assessments  upon  request. 

S62.7    Natural  landmark  modifications. 

(a)  After  designation,  it  may  be 
appropriate  to  modify  a  natural 
landmark.  For  example,  due  to  new 
information  or  changes  in  the  condition 
of  an  area  it  may  be  necessary  to 
expand  or  reduce  a  natural  landmark 
boundary,  or  otherwise  modify 
information  describing  the  area. 
Additional  study  may  reveal  that  the 
site  possesses  nationally  significant 
values  which  had  not  been  previously 
documented.  NPS  determines  that 
landmark  modifications  are  necessary 
through  administration  of  the  program. 
In  addition.  NPS  may  receive 
suggestions  for  landmark  modifications 
from  other  Federal  agencies,  State 
natural  area  programs,  and  other  public 
and  private  organizations  or  individuals. 
NPS  will  determine  the  validity  of  these 
suggestions  by  applying  the  natural 
landmark  criteria  and/or  conducting 
additional  study,  as  needed. 

(b)  Two  justifications  exist  for 
enlarging  the  boundary  of  a  national 
natural  landmark:  Documentation  of 
previously  unrecognized  national 
significance  or  professional  error  in  the 
original  designation.  Enlargement  of  a 
boundary  will  be  approved  only  when 
the  area  proposed  for  addition  to  the 
national  natural  landmark  possesses  or 
contributes  directly  to  the 
characteristics  for  the  which  the 
landmark  was  designated.  If  NPS 
determines  that  an  enlaigement  of  the 
boundary  of  the  national  natural 
landmark  is  Indicated,  the  designation 
process  outlined  in  99  62.4  (c)  through  (j) 
will  be  used.  In  the  case  of  a  boundary 


enlargement  only  those  owners  in  the 
newly  considered,  but  as  yet 

undesignated  portion  of  the  area  will  be 
notified  and  will  be  considered  in 
determining  whether  the  owners  of  the 
newly  considered  area  give  their 
consent  to  designation. 

(c)  TWo  justifications  exist  for 
reducing  the  boundary  of  a  national 
natural  Landmark:  Loss  of  integrity  of 
the  natural  features  or  professional  error 
in  the  original  designation.  If  the  NPS 
determines  that  a  reduction  in  the 
national  natural  landmark  boundary  is 
indicated,  the  designation  removal 
process  outlined  in  9  82.8.  below  will  be 
used. 

(d)  If  the  NPS  determines  that  a 
change  in  the  description  of  the  national 
natural  landmark's  nationally  significant 
values  is  indicated,  NPS  prepares  the 
recommended  changes  and  the  Director, 
NPS,  will  submit  the  changes,  together 
with  all  supportive  documentation, 
through  the  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks,  to  the  National 
Park  System  Advisory  Board.  The 
Advisory  Board  will  review  the 
information  submitted  by  the  Director, 
NPS,  and  make  recommendations  to  the 
Secretary.  Based  on  the 
recommendations  of  the  Advisory 
Board,  the  Secretary  may  approve 
changes  in  the  description  of  a 
landinark's  nationally  significant  values. 

(e)  Minor  technical  corrections  to  a 
national  natural  landmark  boundary, 
and  other  administrative  changes  in 
landmaric  documentation  not  covered 
imder  99  62.7  (a)  through  (d),  above, 
may  be  approved  by  the  Director,  NPS, 
without  Advisory  Board  review  or  the 
approval  of  the  Secretary. 

962J    Naturailandmark deal0natlon 
reotovaL 

(a)  National  natural  landmark 
designation  is  removed  from  an  area: 

(1)  When  it  can  be  shown  that  an 
error  in  professional  judgement  was 
made  such  that  the  area  did  not  meet 
the  scientific  criteria  for  national 
significance  at  the  time  of  designation. 

(2)  When  the  values  which  originally 
qualified  it  for  designation  have  been 
lost  or  destroyed;  or 

(3)  For  prejudicial  failure  to  follow 
applicable  designation  procedures.  Any 
affected  owner  of  a  designated  national 
natural  landmaik  may  initiate  a  removal 
action  by  submitting  a  request  for 
removal  of  designation  and  stating  the 
grounds  for  this  removal  specifying  the 
error  in  professional  judgement,  loss  of 
natural  values,  or  prejudicial  procedural 
error  to  the  Director,  NPS.  NPS  will 
notify  the  party  submitting  the  removal 
request  within  60  days  of  receiving  such 
request  as  to  whether  NPS  considers  the 


documentation  sufficient  to  consider 
removal  of  the  natural  landmark 
designation.  A  prejudicial  procedural 
error  is  one  which  reasonably  may  be 
considered  to  have  affected  the  outcome 
of  the  designation  process. 

(b)  NPS  will  review  the  information 
outlining  the  grounds  for  removal. 
Where  necessary,  an  on-site  evaluation 
of  the  area  may  be  conlpleted.  as 
outlined  in  9  62,4(c),  Based  on  all 
available  information.  NPS  will 
determine  whether  the  area  appears  to 
no  longer  merit  designation  as  a 
national  natural  landmark. 

(c)  When  it  determines  that  the  area 
appears  to  no  longer  merit  designation 
as  a  national  natural  landmark.  NPS  will 
notify  the  owner(8)  and  the  other 
recipients  identified  m  99  62.4(d)  (1)  and 
(2),  above.  Notice  of  the  proposed 
removal  also  appears  in  the  Federal 
Register.  The  individuals  notified  have 
an  opportunify  to  comment  within  90 
days  of  the  date  of  the  notice  before  a 
recommendation  for  removal  is 
submitted  to  the  Secretary.  All 
comments  received  are  considered  in 
the  review  and  decision  to  remove  the 
national  natural  landmark  designation. 

(d)  Removal  From  the  Registry.  (1) 
The  Director.  NPS.  will  review  the 
information  regarding  a  possible 
removal  from  the  National  Registry  of 
Natural  Landmarks,  and  determine  that 
the  procedural  requirements  set  forth  in 
this  section  have  been  met.  If  the 
Director  confirms  the  findings,  the 
Director  will  submit  a  recommendation 
for  removal,  through  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks,  to  the  National  Park  System 
Advisory  Board.  The  Advisory  Board 
will  review  the  information  submitted  to 
recommend  whether  or  not  the  site 
should  be  removed  from  the  Registry. 

(2)  The  recommendations  of  the 
Advisory  Board  and  the  Director  will  be 
submitted  to  the  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks  who  will 
consider  these  recommendations  and 
submit  areas  to  the  Secretary  for  his/her 
consideration  for  removal  from  the 
Registry.  If  the  Secretary  concurs,  he/ 
she  will  direct  that  the  landmark  be 
removed  from  the  National  Registry  of 
Natural  Landmarics.  Any  area  from 
which  designation  is  withdrawn  solely 
because  of  procedural  error  as 
described  in  9  62.8(a)[3]  above,  will 
automatically  be  determined  to  meet  the 
scientific  criteria  for  national 
significance. 

(e)  Notification  of  Removal  From  the 
Registry.  When  the  Secretary  removes  a 
landmark  fiom  the  National  Registry  of 
Natural  Landmarks,  the  Secretary  will 
notify:  the  landmark  owner(8).  the 
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executive  of  the  local  government 
jurisdiction  in  which  the  landmark  was 
located,  the  Governor  of  the  State, 
members  of  Congress  who  represent  the 
District  and  State  in  which  the  area  is 
located,  and  other  interested  authorities, 
organizations,  and  individuals,  as 
outlined  in  S  62.4(d)(2).  NPS  is 
responsible  for  preparing  and 
distributing  the  *vritten  notices.  NPS  will 
periodically  publish  notice(s)  of  removal 
in  the  Federal  Register.  NPS  may 
reclaim  the  natural  landmark  plaque 
when  a  landmark  is  removed  from  the 
National  Registry  of  Natural  Landmarks. 

§  62.9    Q«fMm  provision*. 

(a)  NPS  may  enter  into  contracts, 
memoranda  of  agreement  cooperative 
agreements,  or  other  types  of  agreement 
with  other  Federal  agencies.  States, 
counties,  local  communities,  private 
organizations,  owners,  or  other 
interested  individuals  or  groups  to  assist 


in  administering  the  national  natural 
landmarks  program.  The  agreements 
may  include,  but  not  be  limited  to, 
provisions  relating  to  identification, 
evaluation,  monitoring,  and/or 
protecting  natural  landmarks. 

(b)  NPS  may  undertake  educational 
and  scientific  activities  to  disseminate 
information  on  national  natural 
landmarks,  the  National  Natural 
Landmarks  Program,  and  the  beneHts 
derived  from  systematic  surveys  of 
significant  natural  features  to  the 
general  public  and  to  interested  local. 
State,  and  Federal  agencies,  and  private 
groups.  Dissemination  of  information  on 
ecologically  or  geologically  fragile  or 
sensitive  sites  may  be  restricted,  where 
release  of  such  information  might 
endanger  or  harm  the  sensitive 
resources. 

(c)  Any  individual,  agency,  or 
organization  acting  as  a  representative 
of  NPS  in  the  identification,  evaluation. 


designation,  or  monitoring  of  national 
natural  landmarks  is  required  to  follow 
these  procedures. 

(d)  Further  guidance  on  the  operation 
of  the  National  Natural  Landmarks 
Program,  as  based  on  these  procedures, 
may  be  found  in  other  program 
documents  which  are  available  from 
NPS. 

(e)  No  person  shall  be  considered  to 
have  exhausted  his  or  her 
administrative  remedies  with  respect  to 
the  consideration  of  an  area  for 
designation  as  a  national  natural 
landmark,  or  removal  of  such 
designation,  until  compliance  with  the 
procedures  set  forth  herein. 

Dated:  June  26, 1991. 
Mika  Hayden, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  91-27929  Filed  11-20-91: 8:45  am) 
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DEPARTW^NT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Recombinant  DNA  Research;  Action 
Under  the  Guidelines 

AGENCY:  Ndtional  Institutes  of  Health, 
PHS.  DHH3. 

ACTION:  Notice  of  action  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUMMARY:  This  notice  sets  forth  an 
action  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH). 
under  the  May  7, 1986.  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 

EFFECTIVE  DATE:  November  21, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel.  Director. 
Office  of  Recombinant  DNA  Activities, 
Office  of  Science  Policy  and  Legislation, 
National  Institutes  of  Health,  building 
31.  room  4B11.  Bethesda,  Maryland 
20892.(301)496-9838. 

SUPPLEMENTARY  INFORMATION:  Today 
an  action  is  being  promulgated  under 
ihe  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
This  proposed  action  was  published  for 
comment  in  the  Federal  Register  of 
September  3, 1991  (56  FR  43686),  and 
reviewed  and  recommended  for 
approval  by  the  NIH  Recombinant  DNA 
Advisory  Committee  (RAG)  on  October 
7,  1991. 

1.  Background  Infonnatioa  and  Decision 
on  Action  Under  the  NIH  Guidelines 

A.  Addition  of  Appendix  D-XXII  to  the 
NIH  Guidelines 

In  a  letter  dated  June  7. 1991,  Dr. 
lames  M.  Wilson  of  the  University  of 
Michigan  Medical  Center  indicated  his 
intention  to  submit  a  human  gene 
therapy  protocol  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is:  "Gene  Therapy  of 
Familial  Hypercholesterolemia." 

This  request  was  published  for 
comment  in  the  Federal  Register  on  ]uly 

2.  1991.  (56  FR  30398). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  )uly  29-30. 1991.  Provisional 
approval  was  granted  with  the  following 
stipulations.  It  was  requested  that  the 


Principal  Investigator  provide  additional 
data  about  the  quality  control  of  the 
vector  system  and  the  characteristics  of 
the  packaging  cell  line.  In  addition,  the 
consent  form  is  to  be  reviewed  following 
several  requested  changes. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
October  7-6. 1991,  meeting. 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
September  3. 1991  (56  FR  43686). 

During  the  meeting  on  October  7-8. 
1991.  the  Recombinant  DNA  Advisory 
Committee  met  to  review  the  protocol 
and  recommendations  from  the 
subcommittee.  Following  the  discussion, 
the  Recombinant  DNA  Advisory 
Committee  by  a  vote  of  16  in  favor,  0 
opposed,  and  1  abstention,  approved  the 
protocol  with  the  following  section  to  be 
added  to  appendix  D: 
"Appendix  D-XXII," 

Dr.  James  M.  Wilson  of  the  University 
of  Michigan  Medical  Center  can  conduct 
a  set  of  experiments  on  three  patients 
with  the  homozygous  form  of  familial 
hypercholesterolemia,  using  £x  vivo 
gene  therapy.  This  approach  will 
attempt  to  correct  the  defective  function 
within  the  patient's  liver  cells  by  adding 
the  gene  that  codes  for  the  normal 
receptor  for  low  density  lipoprotein 
(LDL).  The  patient  population  to  be 
treated  will  include  persons  with 
symptomatic  coronary  artery  disease 
who  have  a  relatively  poor  prognosis, 
but  who  can  tolerate  a  noncardiac 
surgical  procedure  with  acceptable 
risks.  Both  children  and  adults  will  be 
eligible  for  this  therapy.  Patients  will  be 
evaluated  over  a  six  week  period  to 
determine  their  eligibility  in  the  study 
and  to  establish  metabolic  baselines. 
The  proposed  therapy  will  be  an  adjunct 
to  the  more  traditional  therapies  such  as 
plasma  exchange  and  drugs,  which  will 
be  reinstituted  six  weeks  after  gene 
therapy.  Eligible  patients  will  be 
admitted  to  the  hospital  and  subjected 
to  a  two  step  procedure  in  which  a 
portion  of  liver  is  removed  on  day  0  and 
in  which  hepatocytes  are  isolated  and 
plated  in  culture. 

Recombinant  retroviruses  will  be  used 
to  transduce  a  normal  LDL  receptor  gene 
into  the  cultured  hepatocytes;  these 
transduced  hepatocytes  will  be 
harvested  on  day  three  and  infused  into 
the  portal  circulation  of  the  patient 
through  an  indwelling  catheter.  The 
patients  will  be  evaluated  for 


engraftment  of  gene-corrected 
hepatocytes  through  a  series  of 
metabolic  studies.  Three  months  after 
gene  therapy,  a  small  amount  of  liver 
tissue  will  be  harvested  by 
percutaneous  biopsy  and  analyzed  for 
the  presence  of  recombinant  derived 
RNA  and  DNA  to  document  the 
presence  of  the  gene  coding  for  the 
normal  LDL  receptor. 

I  accept  this  recommendation,  and 
appendix  D-XXll  of  the  NIH  Guidelines 
will  be  added  accordingly. 

II.  Summary  of  Action 

A.  Addition  of  Appendix  D-XXll  to  the 
"NIH  Guidelines" 

The  following  section  is  added  to 
appendix  D: 
"Appendix  D-XXII." 

Dr.  James  M.  Wilson  of  the  University 
of  Michigan  Medical  Center  can  conduct 
experiments  on  three  patients  with  the 
homozygous  form  of  familiar 
hypercholesterolemia.  Both  children  and 
adults  will  be  eligible  for  this  therapy.  In 
an  attempt  to  correct  the  basic  genetic 
defect  in  this  disease,  the  gene  coding 
for  the  low  density  lipoprotein  (LDL) 
receptor  will  be  introduced  into  liver 
cells  taken  from  the  patient.  The  gene- 
corrected  hepatocytes  will  then  be 
infused  into  the  portal  circulation  of  the 
patient  through  an  indwelling  catheter. 
The  patients  will  be  evaluated  for 
engraftment  of  these  treated 
hepatocytes  through  a  series  ol 
metabolic  studies;  three  months  after 
gene  therapy,  a  liver  biopsy  will  be 
taken  and  analyzed  for  the  presence  of 
recombinant  derived  RNA  and  DNA  to 
document  the  presence  of  the  gene 
coding  for  the  normal  LDL  receptor. 

OMB's  Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements  (45  FR  39592) 
requires  a  statement  concerning  the 
official  Government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  Hsts  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research  in 
which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 


Federal  Register  /  Vol,  56.  No.  225  /  Thursday.  November  21.  1991  /  Notices 


58801 


addition,  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  November  14, 1991. 
Bemadine  Mealy, 

Director,  National  Institutes  of  Health. 
|FR  Doc.  91-28068  Filed  11-20-01: 8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Animal  Candidate  Review 
for  Listing  as  Endangered  or 
Threatened  Species 

AOENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  review. 

summary:  In  this  notice  the  U.S.  Fish 
and  Wildlife  Service  (Service)  presents 
an  updated  compilation  of  vertebrate 
and  invertebrate  animal  taxa  native  to 
the  United  States  that  are  being 
reviewed  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife  under  the  Endangered  Species 
Act  of  1973.  as  amended  (Act).  Such 
taxa  are  generally  referred  to  as  listing 
candidates.  The  changes  in  this 
liocument  from  previous  animal  notices 
of  review  primarily  involve:  (1)  The 
addition  of  candidate  taxa:  (2)  changes 
in  category  for  some  candidates;  (3)  the 
addition  of  a  category  for  species  that 
are  currently  proposed  for  listing  under 
the  Act;  (4j  a  new,  alphabetical 
organization  by  scientific  name  of  taxa 
under  each  major  group  heading  (class 
or  order)  identified  in  previous  notices; 
(5)  the  omission  of  taxa  that  have  been 
identified  as  noo-caadidates  in  previous 
notices;  (6)  ideT^ficatian  of  a  Fish  and 
Wildlife  Service  Region  with  lead 
responsibility  for  each  taxon;  (7) 
additions  and  deletions  in  State  historic 
distributions;  and  (8)  a  report  of  known 
trends  in  status  for  each  candidate 
taxon.  While  it  is  prudent  to  take 
candidate  taxa  into  account  during 
environmental  planning,  neither  the 
substantive  nor  procedural  provisions  of 
the  Act  apply  to  ■  taxon  that  is 
designateJd  as  a  candidate  for  iistiog. 

Through  the  publication  of  this  notice, 
the  Service  also  requests  any  addittonel 
status  information  that  may  be 
available.  This  information  will  be 
considered  in  preparing  listing 
documents  tmd  future  revisions  and/or 
supplements  to  the  notice  of  review.  It 
will  also  assist  the  Service  in  monitoring 
changes  in  the  status  of  listing 
candidates. 

DATES:  Comments  are  requested  until 
the  publication  of  an  update  of  this 
notice,  anticipated  in  1993. 
ADDRESSES:  Interested  persons  or 
organizations  should  submit  comments 
regarding  particular  taxa  to  the  Regional 
Director  of  the  Region  specified  with 
each  taxon  as  having  the  lead 
responsibility  for  that  taxon.  Comments 


of  a  more  general  nature  may  be 
•ubmitted  to:  Chief.  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  Mail  Stop  452  ARLSQ, 
Washington,  DC  20240.  Written 
conunents  and  materials  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  by  appointment  in 
the  Regional  Offices  listed  below. 
Information  relating  to  particular  taxa  in 
this  notice  may  be  obtained  from  the 
Service's  Endangered  Species 
Coordinator  in  the  lead  Regional  Office 
identified  for  each  taxon  and  listed 
below: 

Region  1. — California,  Hawaii  Idaho, 
Nevada,  Oregon,  Washington. 
Conunonwealth  of  the  Northern  Mariana 
Islands,  and  Pacific  Territories  of  die 
United  States. 

Regional  Director  (FWE-SE).  U.S.  Pish 
and  Wildlife  Service,  Eastside  Federal 
Complex.  911  N.E  11th  Avenue. 
Portland,  Oregon  97232-4181  (503/231- 
6150  or  FTS  429-6150). 

Region  2. — Arizona.  New  Mexico. 
Oklahoma,  and  Texas. 

Regional  Director  (FWE-SE)  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103  (505/ 
766-2914  or  FTS  474-2914). 

Region.  3. — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin. 

Regional  Director  (FWE/SE),  U.S.  Fish 
and  Wildlife  Service,  Federal  Building, 
Fort  Sndiing.  Twin  Cities,  Minnesota 
55111  (81^725-3276  or  FTS  725-3278). 

Region  4. — Alabama,  Arkansas. 
Florida.  Georgia,  Kentucky,  Louisiana. 
Mississippi,  North  Carolina,  South 
Carolina.  Tennessee,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  The  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  S.W,  Atlanta,  Georgia  30303 
(404/331-3580  or  FTS  841-3580). 

Region  5. — Connecticut,  Delaware. 
District  of  Coiumbia,  Maine,  Maryland. 
Massachtnetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania.  Rhode 
Island.  Vermont.  Virginia,  and  West 
Virginia. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  One  Gateway 
Center,  Suite  700,  Newton  Comer. 
Massachusetts  02158  (617/965-5100,  ext 
316.  317,  or  318  or  FTS  829-9316). 

Region  6. — Colorado,  Kansas. 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  25488, 
Denver  Federal  Center.  Denver. 
Colorado  80225  (303/236-7398  or  FTS 
776-7398). 

Region  7. — Alaska. 


Regional  Director  (FWE),  U.S.  Fish 
and  Wildlife  Service,  1011  East  Tudor 
Street,  Anchorage,  Alaska  99501  (907/ 
786-3505  or  FTS  907/786-3505). 

FOR  FUfrrNCR  INFORMATION  CONTACT: 

Endangered  Species  Coordinator(s)  in 
the  responsible  Regional  Ofrice(s],  or  Dr. 
Janet  E.  Hohn,  Deputy  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildhfe  Service.  Mail  Stop  452  ARI^. 
Washington.  DC  20240.  (703/358-2171  or 
FTS  921-2171). 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Endangered  Species  Act  (16 
U.S.C  1531  et  8eq!S  requires  the 
Secretary  of  the  Interior  (or  Commerce 
according  to  vested  program 
responsibilities)  to  determine  whether 
wildlife  and  plant  species  are 
endangered  or  threatened,  based  on  the 
best  available  scientific  and  commercial 
data,  after  conducting  a  review  of  their 
status.  In  regulations  found  at  50  CFR    . 
424.15  the  Service  advises  that  it  may    ' 
publish  comprehensive  notices  of  such 
review.  These  notices  contain  the  names 
of  the  species  considered  to  the 
candidates  for  listing  under  the  Act  and 
indicate  whether  sufficient  scientific  or 
ommercial  information  is  available  to 
warrant  proposing  to  list  them.  They 
also  solicit  additional  information 
regarding  any  of  the  species  mentioned 

The  Service  has  for  many  years  been 
gathering  data  on  taxa  of  animals  native 
to  the  United  States,  that  appeared,  at 
least  at  times,  to  merit  consideration  for 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife.  The  accompanying 
table  identifies  many  of  these  taxa 
(including,  by  definition,  biological 
subspecies  and  certain  distinct 
populations  of  vertebrate  animals]  and 
assigns  each  taxon  to  one  of  the  four 
categories  described  below.  In  revising 
this  compilation  the  Service  relies  on 
iafermation  from  status  surveys  funded 
under  its  various  candidate  assessment 
programs,  and  on  other  information  from 
State  Heritage  Programs,  from  other 
Siate  and  Federal  Agencies  (such  as  the 
Forest  Service  and  the  Bureau  of  Land 
Managenent),  from  knowledgeable 
scientists,  and  from  comments  received 
in  response  to  previous  notices  of 
review. 

Unless  it  is  the  subject  of  a  current 
pidilished  proposed  rule  determining 
endangered  or  threatened  status,  none 
of  these  taxa  receives  substantive  or 
procedural  protection  pursuant  to  the 
Act  (species  that  are  the  subject  of  a 
final  ride  are  removed  from  this  table  at 
each  periodic  updating).  The  1988 
Amendments  to  the  Act  require. 
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however,  monitoring  the  status  of 
certain  candidate  taxa  to  prevent  their 
extinction  while  awaiting  listing.  The 
Service  intends  to  monitor  the  status  of 
all  bsting  candidates  to  the  fullest  extent 
posiibie,  emphasizing  monitoring  of 
species  for  which  available  scientific 
and  oommerciai  infbrmatioD  indicates 
imminent  threat  (see  the  listing  priority 
guidelines  published  September  21, 1983, 
48  FR  43008). 

Many  of  the  taxa  in  the  accompanying 
table  were  covered  in  the  Service's 
previous  animal  notices  of  review.  The 
preceding  animal  review  was  published 
in  the  Federal  Renter  of  January  6. 1989 
(54  FR  554-579).  Some  minor  corrections 
to  that  review  were  published  on  August 
10, 1989 154  FR  32833).  Earlier 
comprehensive  reviews  for  vertebrate 
animals  were  published  on  September 
18, 1985  (50  FR  37»5e-379e7),  and  on 
December  30, 1982  (47  FR  56454-68480). 
An  initial  comprehensire  review  for 
invertebrate  animals  was  published 
May  22. 1984  (49  FR  21864-21875).  This 
revteed  notice  supersedes  all  previous 
animal  notices  of  review. 

Soon  after  publication  of  the  1989 
animal  notice  of  review  the  Service 
completed  ass^nrnent  of  lead 
responsibility  for  all  candidate  species 
that  occur  in  more  than  one  Service 
Region.  Those  comramts  received  in 
response  to  the  1986  animal  notice  of 
review  were  provided  for  review  to  the 
Region  having  lead  responsibility  for 
each  candidate  species  mentioned  in  the 
comment.  The  Service  will  likewise 
consider  all  infonnation  provided  in 
response  to  this  notice  of  review  in 
deciding  whether  or  not  to  propose 
species  for  listing  and  when  to 
undertake  necessary  listing  actions. 
Comments  received  will  become  part  of 
the  administrative  record  for  the  species 
mentioned. 

Some  taxa  covered  by  the  previous 
notices  have  had  final  determinations  of 
endangered  or  threatened  status  and, 
therefore,  are  not  included  in  this  notice 
of  review  (for  the  current  U.S.  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  contact  any  of  the  offices  in 
the  above  "AODRESSCS"  section).  Also, 
former  animal  candidates  that  have 
been  identified  in  previous  notices  in 
categories  3A.  3B  or  3C  (see  definitions 
below)  are  not  repeated  here,  except  in 
cases  where  subsequent  category 
changes  were  necessary  (for  example, 
three  Pacific  bird  taxa  incorrectly 
included  in  category  3A  of  the  1989 
notice  instead  of  Category  3C  see 
correction  notice.  54  FR  32833). 

The  Service  is  aware  of  sonte 
misinterpretations  that  have  been  made 
of  Category  3  subcategories  in  the  past 
In  particular.  Category  3A  has  been 


interpreted  as  either  a  oomprehensive 
compilation  of  extinct  species  or  as  a 
list  of  species  that  became  extinct  white 
undei<going  status  review.  Neither 
interpretation  is  correct.  In  fact,  status 
review  of  the  overwhelming  majority  of 
species  identified  in  Category  3A 
revealed  extinction  that  had  occurred 
well  before  passage  of  the  Endangered 
Species  Act  of  1073.  A  common 
misinterpretation  of  Category  3C  is  that 
a  status  review  indicates  those  species 
have  special  sensitivity  or  vulnerability 
to  extinction.  Although  this  might  be 
true  of  some  of  them,  it  is  not 
necessarily  trae  of  all  or  even  a  majority 
of  them. 

Currant  Notka 

This  notice  reflects  the  Service's 
current  )«<i^reent  of  the  possible 
vulnerability  and  status  trends  of  native 
U.S.  animal  taxa.  Taxa  in  the  notice  are 
assigned  to  several  status  categories, 
noted  in  the  "Category"  column  at  the 
left  side  of  die  table. 

Codes  for  die  major  status  categories 
of  taxa  in  the  first  column  of  the  taUe 
are  explained  below: 

PE — ^Taxa  already  proposed  to  be 
listed  as  endangered. 

PT — Taxa  already  proposed  to  be 
listed  as  threatened. 

1 — ^Taxa  for  which  the  Service  has  on 
file  enough  substantial  infonnation  on 
biological  vulnerability  and  threat(s)  to 
support  proposals  to  list  them  »» 
endaitgered  or  threatened  species. 
Proposed  rules  have  not  yet  been  issued 
because  this  action  is  precluded  at 
present  by  other  listing  activity. 
Development  and  publication  of 
proposed  rules  on  category  1  taxa  are 
anticipated,  however,  and  the  Service 
encourages  other  Federal  agencies  to 
give  consideration  to  such  taxa  in 
environmental  planning. 

2 — ^Taxa  for  which  information  now  in 
the  possession  of  the  Service  indicates 
that  proposing  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  proposed 
rules.  The  Service  emphasizes  that  these 
taxa  are  not  being  proposed  for  listing 
by  this  notice,  and  that  there  are  no 
current  plans  for  such  proposals  unless 
additional  supporting  information 
becomes  available.  Further  biological 
research  and  field  study  usually  will  be 
necessary  to  ascertain  the  status  of  taxa 
in  this  category.  It  is  likely  that  many 
will  be  found  not  to  warrant  listing, 
either  because  they  are  not  threatened 
or  endangered  or  because  they  do  not 
qualify  as  species  under  the  definitions 
in  the  Act  Hie  Service  hopes  that  this 
notice  will  encourage  neoeaaary 


reseaidt  on  vulnerability,  taxonomy, 
and/or  threats  for  these  taxa. 

Taxa  that  once  were  considered  for 
listing  as  threatened  or  endangered  but 
are  no  longer  under  such  consideration 
are  indaded  in  Category  3.  Taxa  in 
category  3  are  not  current  candidates  for 
listmg.  Such  taxa  are  further  divided 
into  three  subcategories  to  indicate  the 
reason(s)  for  their  removal  from 
consideration: 

3A — Taxa  for  which  the  Service  has 
persuasive  evidence  of  extinction.  If 
rediscovered,  such  taxa  might  acquire 
high  priority  for  listing.  At  this  time, 
however,  the  best  available  infonnation 
indicates  that  the  taxa  in  this 
subcategory,  or  the  habitats  from  which 
they  were  known,  have  been  lost. 

3B — Names  that,  on  the  basis  of 
current  taxonomic  understanding 
(usually  as  represented  in  p<d)lished 
revisions  and  monographs),  do  not 
represent  distinct  entities  meeting  the 
Act's  definition  of  "species";  it  also 
includes  vertebrate  populations  that  do 
not  meet  this  definition.  Such  supposed 
taxa  could  be  reevaluated  in  the  future 
on  the  basis  of  new  information. 

3C— Taxa  that  have  proven  to  be 
more  abundant  or  widespread  than 
previously  believed  and/or  those  that 
are  not  subject  to  any  identifiable 
threat.  If  further  research  or  changes  in 
habitat  indicate  a  significant  decline  in 
any  of  these  taxa,  they  may  be 
reevaluated  for  possible  inclusion  in 
categories  1  or  2. 

The  taxa  in  categories  1  and  2  of  this 
notice  are  considered  by  the  Service  as 
candidates  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife.  The  Service  encourages  their 
consideration  in  long-range 
environmental  planning,  such  as  in 
enviroiunental  impact  analysis  under 
the  National  Environmental  Policy  Act 
of  1969  (implemented  at  40  CFR  parts 
1500-1508).  Information  regarding  the 
range,  status,  and  habitat  needs  of  &uch 
species  is  available  from  the  Service's 
Regional  Offices  (see  "adorcsscs" 
above). 

A  second  status  column  has  been 
added  for  the  first  time  in  this  notice  for 
status  trend,  where  known.  Please 
notice,  however,  that  status  trend  is  only 
a  small  part  of  the  whole  picture  of  a 
taxon's  status  and  may  undergo  frequent 
and/or  rapid  reversals  owing  to  natural 
and  man-nade  causes.  Each  species' 
status  is  identified  as  L  S,  D.  or  U.  which 
stand,  respectively,  for  Improving, 
Stable,  Declining,  or  Unknown. 
"Improving"  indicates  those  species 
known  to  be  increasing  in  numbers  and/ 
or  whose  threats  to  their  continued 
!  are  lessening  in  the  wild. 
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"Stable"  indicates  those  species  known 
to  have  stable  numbers  over  the  recent 
past  and/or  whose  threats  have 
remained  relatively  constant. 
"Declining"  indicates  decreasing 
numbers  and/or  increasing  threats. 
"Unknown"  is  for  those  species  where 
additional  survey  work  is  required  to 
determine  their  current  trends. 

Summary  of  Status  Categories 

For  ease  of  reference,  numerical  totals 
for  candidates  in  the  various  status 
categories  are  provided  below: 
Proposed  for  Listing — 33  (including  PE — 

21  and  PE— 12) 
Category  1—80 
Category  2 — 1,671  entries  (representing 

about  1,840  taxa) 
Category  3—68  (including  3 A— 20,  3B— 

8.  and  3C— 40) 

This  and  previous  animal  notices  have 
identified  a  total  of  334  category  3  taxa 
(including  3A— 124.  3B— 47.  and  3C— 
163). 

Request  for  Information 

The  Service  hereby  requests  that  any 
further  information  on  the  vulnerable 
taxa  named  in  this  notice  be  submitted 
as  soon  as  possible  and  on  a  continuing 
basis,  including: 

(1)  Data  indicating  that  a  taxon  should 
be  assigned  to  a  category  other  than  the 
one  in  which  it  appears: 

(2)  Nominations  of  taxa  not  included; 

(3)  Recommendations  of  area  as 
critical  habitat  for  a  candidate  taxon,  or 
indications  that  a  proposal  of  critical 
habitat  would  not  be  prudent  for  a 
taxon; 

(4)  Documentation  of  threats  to  any  of 
the  included  taxa: 

(5)  Information  concerning  the  degree 
of  threats; 

(6)  Identification  of  taxonomic  or 
nomenclatiu-al  changes  for  any  of  the 
taxa,  including  the  acceptability  of  the 
indicated  vertebrate  populations; 

(7)  Appropriate  common  name 
suggestions:  or 

(8)  Identification  of  mistakes,  such  as 
errors  in  the  indicated  historical 
distributions. 


The  Service  will  consider  all 
information  received  in  response  to  this 
notice.  Substantive  changes  will  be 
published  in  the  Federal  Register  on  a 
two-year  cycle. 

Organization  of  the  Table 

The  following  table  is  arranged 
alphabetically  by  names  of  genera, 
species,  and  relevant  subspecies  under 
the  major  group  headings  (class  or 
order)  used  in  previous  animal  notices 
of  review.  Useful  synonyms  and 
subgeneric  scientific  names  appear  in 
parentheses  (the  synonyms  preceded  by 
an  equal  sign]  and  are  displaced  to  the 
right  in  some  instances  to  avoid 
ejecting  the  alphabetical  order.  Some 
taxa  that  have  not  yet  been  formally 
described  in  the  scientific  literature 
have  been  included.  Such  taxa  are 
identified  by  a  generic  or  specific  name 
(in  italics)  followed  by  "sp."  or  "ssp." 
(not  italicized,  or  alphabetized). 

Alphabetical  order  of  scientific  name 
is  substituted  for  the  phylogenetic 
sequence  used  in  earlier  animal  notices 
to  facilitate  locating  species  in  the  table. 
However,  previous  group  headings  are 
retained  to  aid  in  species  recognition 
and  comparisons  with  previous  notices. 
The  scientific  community  is  making 
some  progress  in  standardizing  common 
names  at  the  species  level  (but  very 
little  at  the  level  of  subspecies). 
Standardized  common  names  are 
incorporated  in  these  notices  as  they 
become  available.  Any  common  names 
replaced  in  the  process  of 
standardization  will  be  repeated  at  least 
once  (given  in  parentheses  with  an 
equal  sign).  The  flux  in  common  names, 
the  inclusion  of  vernacular  and 
composite  subspecific  names,  and  the 
fact  that  a  majority  of  invertebrates  still 
lack  a  standardized  name  combine  to 
make  common  names  relatively  useless 
for  organizing  the  table.  This  notice  also 
presents  a  group  name  (in  parentheses) 
for  many  species,  notably  moUusks  and 
insects,  whose  standardized  common 
name  given  alone  would  have  Uttle 
recognition  value  to  most  users  of  the 
table. 


For  each  taxon  in  the  table,  the 
assigned  status  category  appears  in  the 
Hrst  column  on  the  left.  The  second 
column  contains  the  current  status  trend 
information.  Column  three  indicates  the 
Service  Region  with  lead  responsibility 
(see  "AOOficsscs"  section  above). 
Following  the  scientific  name  of  each 
species  or  subspecies  (fourth  column)  is 
the  family  designation  (column  five)  and 
any  common  or  vernacular  name 
(column  six).  Column  seven  contains  the 
known  historical  ranges  for  all  included 
taxa,  indicated  by  postal  code 
abbreviations  for  States  and  U.S. 
possessions  (many  taxa  may  no  longer 
occur  in  all  of  the  areas  shown).  In  the 
section  on  birds,  the  abbreviation  "N" 
indicates  the  nesting  range  of  the 
species,  and  the  abbreviation  "V" 
indicates  additional  areas  in  which  the 
species  is  a  regular  visitor.  In  only  the 
sections  on  insects,  an  asterisk  (*)  on 
either  the  category  number  of  State 
signifies  a  lack  of  reports,  to  the 
Service's  knowledge,  since  1963  for  the 
taxon  or  for  the  State,  respectively. 

Author 

This  notice  was  compiled  from 
evaluations  by  the  Service's  Fish  and 
Wildlife  Enhancement  staff  biologists  in 
the  Service's  Regional  Offices  and  Field 
Stations.  It  was  compiled  and  edited  by 
Dr.  George  Drewry  of  the  Division  of 
Endangered  Species  in  the  Service's 
Washington  Office. 

List  of  Subjects  in  50  CFR  Port  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Authority 

This  notice  is  published  under  the  authority 
of  the  Endangered  Species  Act  (16  U.S.C.  1531 
el  seq.]. 

Dated:  September  19, 1991.  j 

Bnice  Blanchard,  { 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
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Myotis  austroripahus 


klyotis  hiatugus  ocaMa.. 
Myods  suMatus  leibi 


Myotis  ttrysanodes  pmhaaapanaia.. 

nJyohs  veifer  brevis 

Neofiber  ateni 

Neotorna  flohdana  haamatania  .... 
Neotoma  flondana  magislar 


Neotoma  tusdpes  annectens 

Neotoma  tuscipes  hiaana _ — 

Neotoma  fusdpes  npana 

Neotoma  leptda  intermedia 

Neotoma  mexKana  tmilata 

Neotoma  mtcropus  leucophaaa 

Ochotona  pnnceps  t>amesi 

Ochotona  pnnceps  annamomaa ~ 

Ochotona  pnnceps  Issaiensia 

CIcfiotona  pnnceps  iroorei 

Ochotona  pnncapa  ngreacens 

Ocholona  phncaps  wasatcfiansv. 

Odocoileus  wgmanus  inltooanaia 

Odocoileus  virgmianus  ngiibaitta 

OdocoHaua  vrgnanus  launnsu/aa 

OdocoHaus  virginanus  venatona 

Onyctiomys  toridus  ramona - 

Oryzomys  argentatus 

Orymmys  couesi  aquaticus 

Oryzomys  pakjstns  planrosths 

Oryzomys  palustns  sanbeH 

oins  canadensis  ca'rtomana — 

Om  canadansis  cremnobataa ~.. 

PerognaVtua  atocoia  aiticoia — 

Pangnathus  atucota  uiexpactalua 

Perognattxjs  amplM  ammottj^taa — 

PerognaVms  amplua  amplua 

Parognathua  amplua  dnaiia 

Pardnaffua      calitOmicua 

IChaalodfxjs). 
Pangnathus  failax  failax  iChaetodipua) .... 
Parognathus    taiiax   paitidus    (.Chaetodi- 

pus). 
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Procyon  lotor  auspKatua 
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Ptimpua  mahattnua  ntahannua .. 
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Muridae ~, 

Muridae 
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Vespertilionidaa . 

Procyonidaa 

Procyonidaa. 

Pteropodidaa. — 
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Flofida  long-tailad  waaaat 

Evargiadaa  mink 

Souttteastam  myotis  (bat) 


Occult  littte  brown  bat.-... 
Eastern  small-footed  bat . 


Fringed-tailed  myotis 

Souttiwestem  cave  myotis  (bat) 

Round-tailed  muskrat 

Soutfiem  Appalachian  aaslam  woodrat . 
Eastern  woodrat 


San  Francisco  dusky-footed  woodrat . 

Monterey  dusky-looted  woodrat 

San  Joaquin  Valley  woodrat 

San  Diego  desert  woodrat 

Santa  Cataiina  Mountains  woodrat 

White  Sands  woodrat 

Barnes'  pika 

Ormatvon  pika 

Lasal  pika 

Heliotropa  pika - 

Goat  Peak  pika 

Wasatch  pika 

Hilton  Head  whrte-tailed  deer 

Black  beard  island  white- tailed  dear.... 
Bulls  Island  white-taiied  deer.. 


Historic  range 


KV. 
SC. 


Hunting  Island  white-tailed  dear SC. 


Southern  grasshopper  mouaa.. 

Silver  rice  rat 

Coues'  nee  rat 

Pine  islarxJ  nee  rat 

Sanit>el  Island  rice  rat 

California  tughom  sheep 

Panitfsuiar  b«ghom  sheep 

Wtiita-aared  pocket  mouse 

Tahachapi  white^eared  pocket  mouse.. 

Coconino  Arizona  pocket  mouse 

Yavapai  Arizona  pocket  mouse 

Wupatki  Anzona  pocket  mouse 

Oulzura  California  pocket  mouse 


f4orthwestem  San  Oego  pocket  mouse.. 
PaNtd  San  Oiego  pocket  mouse 


WA. 

FL 

FL 

AU  AR.  FL.  GA,  IL.  IN. 

LA,  MO.  MS.  NC.  OK. 

TN.  TX. 
AZ,  CA,   NM.   TX.   MexkX). 
AR,  CT.  DE,  QA,  lU  IN,  KY. 

MA.    MD.   ME.   MO.    NC. 

NJ,  NY.  OH.  OK,  PA,  Rl, 

TN,  VA.  VT.  WV.  Canada. 
CO.  NE.  SO,  WY. 
AZ,  CA,  NM.  I 

FUGA.  I 

GA,NC.  SC. 
AL,  CT,  II,  IN.  KY.  MO.  NC. 

NJ,  NY,  OH.  PA,  TN.  VA. 

WV. 
CA. 
CA. 
CA. 
CA. 
AZ. 
NM. 
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UT. 
UT. 
UT. 
NM. 
UT. 
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GA. 
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Silky  pocket  mouse -... 

San  Joaqutn  pocket  mouaa — 

Salinas  pocket  mouse 

Black  Mountain  pocket  mouaa .... 
Palm  Springe  littte  pocket  mouee 
Loa  Angeles  little  pocket  mouse . 
Jacumba  little  pocket  mouse  — 

Pacific  little  pocket  mouse 

Pato  Duro  moose -... 

Pinacata  cactus  mouaa ~... 

Black  Mountain  cactus  mousa 
Fkxids  mouse 

Chadwick  Beach  cotton  mouse 

Mooomoy  white-footed  moose ...™™-.™... 

Pungo  wtnte-footed  mouse 

Martha  s  Vineyard  white-tooted  mouaa 

Anacapa  deer  mouse 

San  Clemente  deer  mouse ~ 

Santa  Rosa  tieach  mouse >-■ 

Si  Andrews  beach  mouse - 

Ralinesques  ('southeastern)  bigaarad 


Pacific  western  big-eared  bat „, 

Key  Vaca  raccoon 

Key  West  raccoon 

Mariana    Hying    lox    (Agiguan, 
Saipan  populatkxis). 


Tinlan, 


CA,  Mexico. 

FL 

TX,  Mextto. 

FL 

FL 

CA,  OR.  WA,  Canada. 

CA,  Mexico. 

CA. 

CA. 

AZ. 

AZ. 

AZ. 

CA,  Mexkx). 

CA.Me)doo. 
CA. 

AZ. 
CA. 
CA. 
AZ. 

CA. 

CA. 

CA,  Mexico. 

CA. 

TX. 

AZ,  Mexico. 

AZ. 

ft- 

FL 

MA. 

VA. 

MA. 

CA. 

CA. 

FL. 

FL 

AL  AR,  FL  GA,  lU  IN,  KY. 

LA,  MO.  MS,  NC,  OH.  OK. 

SC.  TN,  TX.  VA,  WV. 
CK  10.  OR.  WA,  Canada. 
FL 
FL 
CM. 


■        I.  ■  ■ 
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Status 


Trwtd 


Sdentifk:  name 


Plampua  mahannua  mariannua.. 
Plaropua  mariannua  pagananaia. 


Piaropua  samoensis  aamoanala 

Rangifar  tarandua  caribou _ 

flaithrodoniomya  magatoUa  ariioiianaM 

f^atthrodomomya  magatoUa  Mmtcota 

RaWndofHoirtya  magaMa  ravui 

f^attttrodoMomya  magalotia  aai«aciuzaa. 

Scatopua  aquaVcua  baaal 

Scakipua  aquadcua  laxanua. 

Stiurua  arttonanaii  calatnaa 

Sckjrua  rwyaritanaia  chaicahuaa. 
Stiurua  nigar  avtcahnta 
Sdurua  nigar  aharman/ 
Sigrftodoh  ariionaa  ^ackaoni 

SIgmodon  ariionaa  ptanua - 

Stgmodon  Mvhrantar  goUiiianI, 
Sig/ttodon  hiapldua  aramicua .... 
Sigmodoh  hiaptdua  lnaulicola.~. 

Sigmodon  ochrognathua 

Sonar  aJaakanua 

StMwr  arizorma 

Sorax  driaraua  mgrioMua. 
Sorax  dispar 

Sorax  hydrodromua _.. 

Soraa  tongtoatria  akxiia.. 

SoraK  lyam „. 

Sonar  onn«lt«  raHclua 

Sorax  omatua  aatahua 

Sonar  omaius  saMxynloui. 

Sonar  omaius  ailnuosui 

Sorax  omatua  aa^atti 

Sorax  palualriapunctulalua.. 

Sorax  prablai 

Sorax  Iroa^jridgi  daatructior^.. 

Sorax  iragrana  hatcoataa 

Sparmoph«ua  tmnnaua  ssp.... 
Sparmophikja  bnjnnaua  tap.. 
Sparmophikja  mohavartaia.. 
SpamophHua  laraticaudua  chkma .. 

SparmophHua  trtdacamUnaatua  aUanl.. 
Sptloga/ia  putoriua  amphiala .. 
Sp»oifala  putoriua  mterrupta.. 


StarKdarwa  fufum 

SyMlaguabachmanlripartua.. 
SytvtaguaHoridanuahitchanal.. 
Sytvtlagua  Horidanua  robualua.. 
SytvHagua  transitxxmUs 


Common  name 


SynaptorrtyaboraaHaaphagnicola.. 
Synaplomya  coopari  ptHudia  ...„....„ 

^niplomya  coopari  raHctua . 

Tanaaa  umbrlnua  aadulua _.... 

Thomomya  mazama  gtadaHa.... 

Thomomya  mazama  hattarl., 

Tho/aomya  maiama  louiai. »»...».... 

Thomomya  /naiama  tacortwhala ». 

TTiomomya  umbrinua  abaauaua... ...... 

Thomo/ftya  tanbrinua  amargoaaa 

Tnomomya  umbrlnua  tforma¥0ai 

Thomorttjfa  umbrlnua  convaaua  ......... 

Tfumomya  umbrlrtua  eurialua.—..~.~ 
Thomomya  umbrlnua  datumidua..**..... 

Thomomya  umbrlnua  dlaakntlla.^....,... 

Thorttomyaumbrinuaguadalupanala.. 

Thomomya  umbrlnua  hualpaianaia 

Thomomya  umbrlnua  Umpiaa 

Thomomya  umbrlnua  maamal. ............ 

Thomomya  umbrlnua  minimua ........... 

Thomomya  umbrlrva  ftwatia .............. 

Thomomya  umbrlnua  naaophtua 

Thomomya  umbrinua  paguataa.. 

Thomomya  umbrinua  poa/alK. .............. 


MurMM 

Muridaa 

Muridaa 

Sduridaa.-.. 
Gaomyidaa. 
GaomyMaa. 
Gaomyidaa. 
Gaomyktea. 
Gaomyidaa. 
QaomyldM. 
QaomyidM.. 
Gaomyidaa.. 


Gaomyidaa. 
QoomiMM. 
GaomyldM. 
Gaomyktoa. 
QaomyUao. 
QaomyWM. 


.  Gaomyidaa. 


GaomyWaa. 
GaomyUaa. 


Mariana  flying  tax  (Rota,  northern  island 

populabone). 
Pagan  Mariana  flying  lox  (>Pagan  fruit 

bat). 

Samoan  flying  fox  (-Samoan  fruM  bat) 

Woodtand  caribou  (Montana  populatiott) ... 

Chiricahua  nvestam  harvMt  mouaa 

Southern  marsh  harvaat  mouaa „ 

Stanabury  Island  harvaat  mouaa „ 

Santa  Cna  harvaat  mouaa 

Englawood  mole  .............»..»....»..„».„..•».»., 


range 


Santa  Cataiina  Mountains  squirral.. 

Chiricahua  Nayartt  aquirral 

Mangrove  fox  aqukral 

Shamian's  fox  squlrrsi 

Yavapai  Arizona  cotton  rat. 
Cotorado  River  cotton  rat.... 

Hot  Springs  cotton  rat........ 

Yuma  hispid  cotton  rat......... 

Insular  hispM  cotton  rat 

YaMownoaad  cotton  rat. 

Gtadar  Bay  water  shrew 

Arizona  ahraw „ 

Tuckahoe  maaked  ahraw..... 
Lor>g-tailed  shrew 


Pribitof  Islands  shrew.- 

Homossassa  shrew 

Mt  Lye«  shrew 

Buena  Vwta  Lake  shrew „... 

Monlsray  ornate  ahraw _._ 

Salt  marsh  omata  shrew _._.. 

Sulsun  ornate  shrew 

Santa  Cataiina  ahraw 

Souttiem  water  ahraw 

Preble's  shrew 

Deslructton  Island  ahraw 

Salt  marsh  vagrarrt  ahraw 

Northern  ktaho  ground  aquirrol 

Southern  Idaho  ground  squirral .... 

kitohave  ground  aquirral „ 

CoacheUa    Valley    niund-tailad 

aquirral. 
Allan's  13-lined  ground  sqwrral.... 
Channel  Islands  spotted  skunk-.- 
Plains  sponed  skunk 


ground 


Oeamarest's  fig-eating  bat..- -. 

Riparian  bniah  rabbit 

Smiths  Island  cottontaM  rabbit 

Davis  Mountains  cottontail  rabbit. 
New  England  cottontail  rabbit 


f4orthem  bog  lemming., 
Kanaas  bog  lemming..... 
filelirailia  k)og  lerrtnting.. 
Mount  EMen  Uinta  chlprnunk  .....„..„ 

Roy  Prairie  pocket  gopher .„._„.„ 

Qoldbaach  waslam  pocket  gopher.. 

Louie's  wiaslam  pocket  gopher 

Tacoma  waitafn  pocket  gopher...... 

Fiah  Spring  pocket  gopher 

Amargoaa  southam  pocket  gopher.. 
Bonneville  aottfhem  pocket  gopher. 
Clear  Lake  pocket  gopher.. 


San  Arttonio  pocket  goptiar  ....-—.-. 

nsM  River  pocket  gopher..—.......-. 

Mount  Elan  pocket  goplwr . .—...-.- 

Huaiapal  aoutttam  pocket  gopher 

Unpla  southern  pocket  gopf^ar .-....- 

Meama  soutttarn  pocket  gopfiar 

Stanabury  Wand  pocket  gopher 

Prospect  Valley  pocket  gopher 

Amaiope  Mend  pocket  gopher 

Cbolela  aoutftam  pocket  gopher. .„ 
SaK  Gulch  pocket  gopher 


CM 

CM. 

AS.  Western  Samoa. 
MT. 
AZ. 
CA. 
UT. 
CA. 
FL 
TX 
AZ. 
AZ. 
FL 
FL 
AZ. 
CA. 
NM. 

CA.  AZ.  Mexico. 
FL 

AZ.  f4M.  TX,  Mextoa 
AK. 

AZ,NM. 
NJ. 

MA,  MO.  ME.  NC.  NH.  NJ. 
NY.  PA.  TN,  VA,  VT.  WV. 
AK. 
FL 
CA. 
CA. 
CA. 
CA. 
CA. 
CA. 

MD.  NC  PA,  TN,  VA,  WV. 
10.  MT.  NV.  OR.  WA,  WY. 
WA.  I 

CA.  I 

ID. 
10. 
CA. 
CA. 

WV. 
CA. 

AR,  lA.  IL  KS.  MN.  MO,  NE. 

OK.SO.TX. 
PR. 
CA. 
VA. 
TX 
AL  GA.  KY.  MA,  MO.  ME. 

NC.  NH,  NJ.  NY.  PA,  TN. 

VA.  VT.  WV. 
ME.  NH.  Canada. 
KS. 
NE. 
UT. 
WA. 
OR. 
WA. 
WA. 
NV. 
CA. 
UT. 
UT. 
NV. 
OR. 
UT. 

NM.TX 
AZ. 
TX 
NM. 
UT. 
AZ. 
UT. 
NM. 
UT. 
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statu* 


Cate- 
gonr 


2 

2 

2 

2 

2 

2 

2 

2.. 

2 

2 

2 

2.. 

2 

FT. 

2 

2 

1 

.2 

2 


2 


Trend 


U..... 
U..... 
U..... 
U..... 
U..._ 

u 

U.- 

S..- 

s 

s ~ 

s 

s 

D 

D._ 

U 

U.. — 

D 

D 

U -. 

S 


S -.. 


D..„ 


D 


Lead 
R*- 
Qton 


R2. 
R6. 
R6. 
R2. 
R2. 
R2. 
R1. 
R1. 

R1 

R1. 
R1. 
R1. 
R4. 
R4. 
R6. 

R1. 
R2. 
R6. 
R1. 


R2„ 


R2 

R1 

R4 


R2.. 
R1.. 

R8.. 


2_._ 
2™. 
2...- 


2 

2 

1 


2.._ 


R3.. 


R4.. 
R4- 
R1_ 
R4.. 

R1.. 
R2.. 
R1.. 
R1.. 
R1.. 


R2.. 
R4.. 
R6.. 


ScMnUAc  nanw 


Thomomfm  umtntnm  qumctnuu.. 
Thotnomys  umbnrtua  rot>ustu9.„. 


Thotnorrys  umbnnua  Mvmn.., 
Thomomys  umbnnut  tuboleB.-^ 
Thofnomya  untinnuB  autmtntt.. 
ThOfnotffjM  uffmihnM  llRMn9w>». 

Uneyon  miomi*  catBtna* 

Urocyoft  fttonMs  cil9nMifMM»-» 

Uroqfon  IttonSs  dkkeyt 

Urocyon  UttoraHs  fttoraJla 

Urocyon  tnoraHs  santacnaae — 
Urocyon  morats  aaniamta* — 
Ursus  rnneocanut  Sofidanua^ 
Unas  amencanua  U0okm. 
ViMpes  vetox.. 


Vulpea  wipes  necalor — 
Zapua  hudsonus  HjMus... 
Zapus  hudsonus  prtbiaL. 
Zapus  tnnotatua  orahua^ 

BIROS.. 
Acdpilar  gantHii- 


Acdpitar  ganiHi*  apmclm- 

Agalaius  tncotor - 

Aimophila  aesovala— 


AmopMa  botterii  taxana . 
AimopMa  nificepa  I 

Ammodratnus  bainM.. 


Ammodramus  henalcmm.. 


Family 


Aodpittidaa- 


Anwnodnmut  marttma  Junicola _ 

A/nnodraiTius  maflbnta  patonota..****^ 

AmptMspaa  beMi  be» 

Anss  tiahamensis  bafiamansiB.- 

Aptiatocoma  coarulaacena  caim 

Arrtmonope  ruiivwgatua  lulMgalua- 
Artamus  laucortiynchua  i 
AsK>  Oamtnaua  ponapimla  ~ 
Brachyramphuaimimomua- 


R1 .... 


R1.. 
R1.. 

R6.. 


R4.. 


Butao  nitit^  maiamua 
Bvteo  plaiyptanm 
Buteo  ragaHa - 


CampyiofttyncfHja  bnmeicapltua  oouaa/.. 

Canbocanua  unphaaianua  phakm 

Charadhua  a/«xandhnua  ntooaua 


Chafadnua  alaxandrinua  nhfoaua,. 


Charadhua  alatmidiinua  lanutoatlt.. 


Acdpttridaa- 
Efflbartadaa- 
Embanzidaa.. 


Emtiarizidaa- 
Ernt>anzidaa_ 

En4>anzidaa_ 


FftngiOidaa. 


EffltMrizidaa- 
Efnt>artzidaa- 
Eindarizidaa.. 
Anatidaa.- 


EntMftzidaa- 


ConvDon  nafna 


PalarMo  aoutham  pockat  govt*"—— 

SkuM  Vall«y  pocket  gopher 

Swaaay  Spnng  pocket  gopher — 

SeaicMig^t  soothem  pocket  gophar., 
Harquaheia  soutnem  pocket  gophar . 

Linipta  Creek  pocket  gophar 

Santa  Cataima  laiand  fox 

San  Clemente  laiand  fox  ._ 

San  NK»las  Island  fox 

Swi  Miguel  Island  fox . 
Santa  Cruz  Island  fox.. 
Santa  Rosa  Island  fox ... 

Florida  black  bear 

Louwiarw  black  baar.... 
Swfftfox 

Sierra  ^4evada  red  tox„ 
Ham  Mexican  juniptrtg  mouaa„ 
Prable's  meadow  jumping  moma , 
Point  Reyes  jumping  mouaa 


Nonham  goshawk. 


Apacha  northam  goshawk. 

Trtcokxwl  blackbird 

Bachman's  tpantiw _. 


HMoric  range 


Botteri's  sparrow.. 


SoutiMm  California  rutoua-crowftad 


Baird's  sparrow  „ 


Hanatow's  sparrow.. 


Wakulla  seaside  sparrow.. 

SmyTTM  seaside  sparrow 

Bell's  sage  sparrow — 

Lesser  wfiite-cheeked  pIntaM.. 


AicUaa... 


Aodpilridaa.. 
AcdpMrtdaa- 


TrogtodyMaa . 


CharadrMaa.- 
Chvadridaa— 

CharadrlMaa 


Eagle  Mountain  scrub  |ay 

Texaa  ('Sennett's)  okva  sparrow.... 
Patau  «^e.breasted  owed  awaWow .. 

PocMpe  short-earad  owt 

IMart)led  murrelet _»_«.„„. 


Northern  gray  hawk 

Puerto  Rican  broad-wirigad  twi^.. 
Ferrugirwua  havA „.,»».......«. 


San  CXego  (coastal  population)  cadua 


Vv^atam  sage  grousa - -..- - 

Waaism  snowy  ptovar  (coastal  poputa- 
tton). 

Waatam  snowy  ptovar  (tnlerior  popula- 
tion). 

Southaastam  arxiwy  pkTvar „„. 


AZ. 

UT. 
UT. 
AZ. 
AZ. 
7X 
CA. 
CA. 
CA. 
CA. 
CA. 
CA. 

FUGA. 
LA.MS,TX. 
CO.  KS.  MT.  NO.  NE.  NM, 
OK,  SO,  TX,  WY.  Canada. 
CA,NV. 
AZ.NM. 

co,wv. 

CA. 


N>AK.  AZ.  CA,  10.  MA, 
MO.  ME,  Ml.  MH  MT.  NO. 
NE.  NK  NM.  NV.  NY.  OR. 
PA.  SO.  UT,  VT,  WA.  WI, 
WV.  WY.  Canada;  V>AU 
AR  FU  GA.  lA,  IL.  IN.  KS. 
KY.  LA.  MO.  MS,  NC.  OK 
OK.  SC  TN,  TX,  VA. 
Maiico 

N>AZ.  NM.  Mexico. 

CA.  on,  Mexico. 

Al,  AR.  FL.  GA,  IL.  IN,  KY, 
LA,  MO.  MO.  MS,  NC 
OH,  OK.  PA.  SC.  TN.  TX. 
VA.WV. 

CA.Maxico. 


N-MN.      MT.      NO. 
Canada:  V.ca  10, 
MO.   NE,   OK.   NM. 


SO. 
KS. 
TX. 


Al.  FU  OA,  lA.  m  IN.  KS, 

KY.  LA.  MA.  MO.  Ml.  MN. 

MO.    MS,    NC.    NE.    NH. 

NV.  OK  PA.  SC  SO.  TN. 

TX,    VA.    VT.    WL    WV. 

Canada. 
Fl_ 
FU 

CA.Mexk». 
PR.  VI.  West  Indie*. 

AnMrtcft. 
CA. 

TX,  Mexico. 
TT  (Caroline  Islands). 
IT  (Carolina  Mands). 
AK,  CA.  OR.  WA,  Canada. 
Pacific     iirw     to 


South 


N.AZ,  NM.  TX,  Mexteo. 

PR. 

N-CO.    10.    KS.    MT,    NO. 

NE,  NM,  NV.  OK.  OR,  SO. 

TX.  LTT.  WA.  WY.  Canada; 

V-AZ.  CA,  Mexteo. 
CA.Maxlca 

OR.  WA.  Canada. 
CA.Ofl.WA. 

N-CA.  CO.  KS.  NM.  NV, 
OK.  OR,  TX.  UT.  WA. 
V-AZ.  Mexico. 

AL.  FL.  LA.  MS.  PR.  Greater 


I  -  I 
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Status 


Cata- 


2-.. 

2.... 

2.... 
2™. 

2.... 
2 


Trend 


0..„ 


U 


—  u_ 

0.. 


1. 


2 

2 

2 

2 

X 

2...„ 

2..„ 

1 

2 „.. 


2... 
2... 
2„. 
2... 


2.„. 
2.... 
2..- 
2.„. 
2.... 
3C- 
3C.. 


U...- 
U 


Ra- 

gton 


Re.. 


R6.. 


R4... 

R6... 

R4... 
R1... 

R4... 
TO... 


ScidntiKc  fwnw 


R4. 
R1. 
R1. 
R4. 


U... 
U.„ 
U... 
0... 


R2.. 

R1.. 
R1.. 
R4.. 
R4.. 
R1.. 
R2.. 
R1.. 
R2.. 
R6.. 


R2.. 
R2.. 
R2.. 
R1.. 

TO., 


R0.. 


R7..- 

R1 

R1_... 
R1. 
R1 
R1. 

Re, 


R7.. 
RU 


Charadhua  montanua., 


ChUdoftiaa  ngaf »... 


Cohmba  laucocaphala . 
Cygnua  bucdnalor 


Family 


Charadriidaa.. 


Dandnocygna  aiboraa . 
Dandrocygna  Ucolor... 


Dendroica  angalaa . 
Dendroica  carulea .... 


Dandroica  dommca  atoddartM.. 

nKUta  ocaanica  ratakanaia 

Ducula  oc«anica  taraotsal 

Bgratta  rutescana 


Empidonax  traUm  axtHwa.. 


Endomychura  hypolauca  acrippal 

EramophUa  alpaatha  actia „.... 

Fa/co  apar\>ahua  paulua ._ 

FuUca  caribaaa _. 

Gamcokjmba  xanthonura  kanthonun . 

Qaolhlypia  thchaa  inaparata 

Qaothlypia  trichaa  ainuoaa 

Qlauddium  braaXarum  cactonm. 

HIairiooicua  hia^ionicua ....................... 


Man/a  cucvltatus  cucuHatua ..... 

Idarua  cucuHatus  aennetOi 

letarua  graduacaoda  audubonH. 
txobfychua  axilia  heapaha _ 

Laniua  hdovidanua « 


Latanikm  /amaicanaia.. 


Matoapoa 
Ataloaptia 


fnakxMa  fnaxmaria.. 


MakiatMn  fmafcuOi  Mmuafs.. 

Mono  otanopi 

Myzontaia  canHnaHa  aaffonH.. 
^Mjfnaok/a  atnaffcanua 


OcaanodromacaatmcrypMaucum.. 


CokimbMaa. 
AnatMaa. 


Anatidas 

Embartzidae.. 
Embertzidae.. 


Embartzidaa.. 
CdumbMaa.. 
CokjmbWaa.. 
Ardaklaa. 


Tyrannktee.. 
Ak:klaa 


FateonMaa.... 

RaMdae 

Cokmbidaa.. 
Embartzidaa.. 
EmbarlzMaa.. 
StrigWaa. — 
AnatMaa 


Embartzklaa.. 
Embarizklaa.. 


Common  name 


Mountain  plaver.. 


White<rowr»ed  pigeon 

Trumpeter  swan  (Rocky  Mountain  popu- 
lation). 

Wast  Indian  whistling  duck _ 

Fulvous  whWlino  duck  (SW  U.&  popula- 
Uon). 

Elfin  woods  wart>lar 

Oniean  warbler 


Stoddard's  yaHow-throalad  warbler.. 

Radak  Micronesian  pigaon 

Truk  Micronesian  pigeon ... 
Reddish  egrst-.., 


Southwestern  willow  flycatchar.^ 


Xantus'  murrelet _ 

CaliftxTMS  horr>ed  lark _. 

Southeastern  American  kaalral 

Caribbean  coot 

Guam  white-thfoated  ground-dove.. 
Brownsville  comnion  yeUowthroat... 

Sattmarsh  common  yelkjwthroat 

Cactus  ferruginous  pygmy-owl 

Hwtequin  duck 


Maxlcan  hooded  ortola ... 
Sennett's  hooded  oriola . 
Audubon's  ortola 


Western  lesst  bittam.. 


Laniidaa. 


EfnMfWdM.. 
Embartzklaa.. 
cmoanziaaa.. 
Embartzklaa.. 


MalsphaQJclas 
Scotopacklae... 


ucolopacidaa.. 


Loggerhead  shrlka.. 


Histortc  range 


Black  rM.. 


Amak  song  sparrow  » 
Suisun  song  sparrow. 
Alameda  (South  Bay) 
San  Pabk)  sor«g  sparrow 
Bishop's  o'o 
Cardinal  honayaalar 
Long-billed  curlew 


Brtstle-thighed  curtew. ... 

Band-rumpad  storm  patral.. 


N-CO.  KS,  MT.  NO.  NE. 
NM,  OK.  SO.  TX.  WY; 
V-AZ.     CA.     NV.     UT. 


UT. 


N^CA.  CO,  10,  lA.  IL  IN. 

KS,  ME,  Ml,  MN.  MO,  MT. 

NE.  NO.  NY,  NV.  OH,  OR. 

SO.    UT.    WA,    WI.    WY. 

Canada;  V-tropteal 

Amancas. 
FL.    West    Indies.    Centra 

10.  MT.  WY.  Canada. 

PR.  VI.  West  Indies. 
N-AZ.  CA:  V-Maxtoo. 

PR. 

AL  AR.  CN.  OE.  lA.  IL  IN. 

KS.  KY.  LA.  MA.  MO,  Ml, 

MN.    MO.    MS,    NC.    NE, 

NH.  NJ.  NY.  OH.  OK.  PA. 

Rl,  TN.  TX.  VA.  VT.  WI. 

WV,  Canada. 
ALFL 

TT  (MvshaN  Islands). 
TT  (C^aroNna  Islands). 
N-FL  TX.  Maxloo.  Wast 

lni«as:   V-AL   CA.   LA. 

MS. 
AZ.    CA,    CO.     NM. 

Mexico. 
CA.  Mexico 
CA.  Mexico. 
AL  FL  GA.  LA,  MS 
PR,  VI.  West  Indies. 
QU.  CM. 
TX.  Mexico. 
CA. 

AZ.  TX.Mextoo. 
AK.  AR.  AZ,  O.  CO. 

OE.  lA.  10.  KS.  MA.  MO. 

ME.    MN,    MO,    NO.    NE. 

NH,  NJ,  NM.  NV,  MT.  OK. 

OR,  Rl,  SO.  TX.  W^  WY. 

UT,  Canada. 
TX,  Mexkx). 
TX.  Mexico. 
T)(,  Mexico. 
AZ.     CA.     NV.     OR.     UT. 

Mextoo. 
AL  AZ,  AR,  CA,  CO,  CT. 

OE.  OC,  FL  GA,  lA,  ID.  IL 

IN,  KS,  KY,  LA,  MA,  MO. 

ME,  Ml,  MN,  MO,  MS,  MT, 

NC,  NO.  NE.  NH,  NM.  NJ. 

NY,  NV,  OH,  OK.  OR.  PA. 

Rl,  SC,  SO,  TN.  TX.  UT. 

V^  VT,  WA,  WI,  WV,  WY. 

Canada.  Mexico. 
AL  AR,  AZ,  CA.  CT.  OE.  FL 

QA.  lA.  IL  IN,  KS.  KY,  LA. 

MA.  MO.  Ml,  MO,  MS,  NC. 

NJ.  OH.  OK.  PA.  NY.  Rl, 

SC  TN,  TK  VA,  WI,  WV 
AK. 
CA. 
CA. 
CA. 
HI. 

CM,QU. 
N-CA.  (X),  lA,  10.  KS.  MT. 

NO,  NE,  NM.  NV.  OK.  OR. 

80,  TX,  UT,  WA.  WI,  WY. 

Canada:  V-AZ.  LA.  MN, 


CT. 


N-AK;  V-HI.  Ce-itral  Pa- 

oWc  Wands. 
HI. 
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Scionbfic  hmtm 


FiiTxty 


CoiTwnon  racM 


Htotoricrangt 


Onortyx  pictus — »_. 

Otua  nudifMS  newtoni 

Oxyvm  jammcensis  tanmicenm 

Pmult  pibayumi  ngrHon 

Pmaerculus  sandonchensis  beldingi... 
Pasaatcukjs  sandwKhensis  rosiratus . 

Ppito  erythrophthalmus  ctementae 

Plegtdis  ctiihi .„.._......__ 


StrigldM _ 

AnaMae _ 

EmtwnzidM 

Efflberizxlae 

Embenadaa 

EmtMiizida* 

ThreakionDthidM. 


3C.. 

2... 
1.... 
2.... 
2.... 

PT.. 

2  — 
2-_ 


2. 

2. 

2. 
2. 
2. 

2. 

2. 
2. 
2. 

1. 
2. 

2. 
2. 

2. 
2. 
2. 
2.. 
2.. 
2.. 
2.. 
2.. 
2. 
2. 
2. 
2. 

2. 
2. 
2. 
2. 
2. 


1.. 
2. 
2„ 
2. 

1.. 
2. 


S. 
U 
0 
S 
U 
U. 
D 
0. 

u. 


U- 

u_ 

U- 
D. 
U- 

0. 
U.. 
O- 
U- 
U- 

u.. 
u.. 
u.. 

u.. 

D_ 


R1. 

R1. 
R4. 
R1. 
Rt. 
R3. 


R2_- 

R1.. 
R5. 


R1. 


R4.. 
R1. 
R4_ 
R4. 
R4.. 
R1.. 
R1.. 
R1„ 
R4.. 

R3. 
R2.. 
R2.. 
R1.. 
R1_ 
fli.. 
R1_ 
R1_ 
R2- 
R4- 
R1_ 
R1.. 
R1.. 
R6~ 


PotoptHa  caktomca  i^mtltnun) 

nea. 
PItnopua  lOtmctfiiKiM. 


RstUs  kjngiroaths  insutmjm 

Rukm  ruki 

Stmmattgmu^ 
StBfnB  fwundo .: 


Mountain  quail 

Virgin  Islands  scraach  owl 

Wast  Indian  ruddy  duck 

Tropical  panjia  (=Ollve-t>ackad  waiblar). 

BakXng's  savannah  spamjw 

Larga-tMlled  savannah  spanow 

San  Ctamanta  towtwa - 

Whtta-facad  ibis ™ 


Coastal  California  gnatcatctar.. 


CA.  C,  NV.  Oa  WA. 

PH.  VI. 

PR,  VI.  Wast  Indies. 

TX,  Mexico. 

CA.  Mexico. 

N.Mexico;  V.AZ.CA. 

CA. 

N-AZ,  CA.  CO.  NM. 
OK.  OR.  SO.  TX, 
V-IO.  WY,  Mexloft. 

CA.  Mexico. 


NV. 
UT; 


Mariana  fruit  dove_ 


Star  ocodentaHs  kxjda. 


Sirigidao.. 


Stnx  ocadentala  ocadentaHa.. 
Thryomanea  bewickji  altua 


Strigidae 

Trogtodytidae . 


Tymf>anuchua  phaa^anaHua  cokjmbianua .. 

Zoatarops  consptallata  rotenaia 

REPTILES 


Ptiaaianidae.. 


Zostaropidae. 


Mangrove  clapper  rail . 
Truii  greater  twfute-eye.. 

Elegant  tarn 

Common  tarn  (Great  LaKaa  population).. 

Mexican  spotted  owl 

CalHomia  spotted  oarl 

Appalachian  Bewictt's  wrea.. 


Columbian  sharptaHed  grouae. 
Rota  bridled  white-eye 


Ame^  wotmorei 

AmaUa  pulchra  ngm . 

Anots  cooki 

AnoHs  ocaMa 


Teiidae. 


Antiyton  ajaguum  axiguum^ 
Charina  tiottae  umbraaca  .^ 
Ctanwnys  marmorata  mamtofata.. 
Oamntys  marmorata  patUa.. 
Clarwnya  muNenbargi 


Oonophis  kjrttandi.. 
Cnarmtop/tonja  burt...^ 
Cnenadophofus  dixoni: 


Iguanidaa... 
Iguarsdaa... 
Colubndaa. 


EmydUaa.. 
Emydidaa.. 


Blue  tailed  ground  lizard ~.... 

Black  Califomia  legless  Ibard.. 

Cook's  anole „_., 

Puerto  Rican  pygmy  anole 

Cutebra  garden  snake 

Southern  njbber  boe _.... 

Nortfiwestem  porvi  kjrtle. ...»..« 

SomtwMetem  porxt  turtle 

Bog  turtle 


fipfirtr^Tlw 


R4- 
R4.. 
R2- 
R1_ 
R2.. 

R4.. 
R4.. 
R4.. 
R3. 
R2.. 
R1„ 
R1.. 
R4.. 


Cnemdoptxxus  hyperyttmjs 

Cnenmiophona  Ugna  multisculalua.. 
Coieonyx  swrtaki  ( =Anart>yiua a)... 

Coleonyx  vanegatus  abboW 

Ootakjs  njtjer  ruber .. 

Cmapfiytus  retKulatua 

Dtadophis  punctatua  acncus 

Dmctoptiis  punctatus  modestua- 

Oiadoptits  punctatus  sjmita 

Elagana  panannntma.. 
Emydotdea  biarxMtgt.. 


Eumeces  egragus  egm^ua.. 
£umec«s  egragus  msularis.. 

Bimeces  griberti  amonansa 

£umec8e  skiltonianua  interpanetaHa ... 
Gopheius  agassax  ( =Xan)bates  a ).. 


R2.. 
R5.. 

R1_ 
R4_ 
R3.. 
R2.. 
R3. 
R4.. 


Gopberus  potypheirtua 

GtaptBtTiYs  bartiouh 

HUerodon  smua 

Kmostemon  flavescans  tiavaaoana.. 

Kjnostemon  hirapes  murrayi 

Lampropeltta  zonata  puictva 

Uchanura  tnvtrgata  rosa/usca.. 
Klacrociamya  tamnwKla . 


kUiadetnys  terrapin  HHorata^ 


Kirtland's  snake 

Canyon  (giant)  spotted 

Gray-checl(ered  wNptail 

Orange-tfvoated  whiptaM «». 

Coastal  western  whiptail 

Barefoot  gecko 

San  Oego  banded  gecko ~ 

Northern  red  diamorx)  ratttaanaka 

Reticulata  collared  lizard 

Kay  ringnecK  snake 

San  Bernardino  nngnecfc  snaka 

San  Diego  nngneck  snake 

Panamint  alligator  lizartl. 
Blandkig's  turtle.. 


Fkxkla  Keys  mole  skink ., 
Ceder  Key  mole  slunk 

Anzona  Gilbert's  skmk 

Coronado  skmk 

Oeseit  tortoise  (SorK)ran  Desert  popula- 
tion). 

Qopber  tortoise  (eastern  ^rapulalion) 

Barbour's  map  turtle 

Souttwm  hognose  snake 

YeUow  mud  turtle  (nortttem  populabona) ... 

Big  Bend  mud  turtle 

S«i  Diego  Mountain  king 

Coaatal  rosy  boa. „ 

Alligator  snapping  turtia-. 


MiadadafTjys  terrapin  tarrapm.. 

UastKophis  lateraHa  auryxanlhua. 

Nenxtadartu 

Narodu  eryihrtsgaatar  negtacia .... 

Namda  harten  harten 

Nanxta  sipadon  tnaularum 

Optttaauna  cxxnpraasua 


Tana  diamondback  larrapin- 
Nuflfieiii  diamondback  lerrapirt^ 

Alameda  striped  racer „ 

Gulf  salt  marsh  snake „ 

Coppertelly  water  snake.. 

Brazoa  water  snake 

Lake  Ene  water  snake 

Ieiar«d  glass  lizard. » 


GU,CM. 

FU 

TT  (CwoNna  lalanda). 

CA.  Mexico. 

IL.  IN.  Ml,  MN.  NY,  OH.  PA, 

Wl.  Canada. 
AZ.    CO.     NM,     TX     UT. 

Maxk:». 
CA. 
AL.  GA.  KY.  MO.  NC.  OH. 

PA.    SC.    TN.    VA.    WV. 

Cartada. 
CA.  CO.  O,  OR.  MT.  NV. 

UT.  w^  WY,  C^wtada. 
CM. 


PR. 
CA. 
PR. 
PR. 
PR 
CA. 

CA,  NV.  OR,  WA,  Canada. 
CA. 

CT.  OE,  QA.  MA,  MO,  NC, 
NY.  NJ,  PA.  Rl.  SC.  VA. 
N..  IN,  KY.  Ml,  OH.  PA. 

NM,TX. 

CA.Mexk». 

CA,Mexkx>. 

CA,  Mexico. 

CA,Mexkx>. 

C^Maxlca 

TX.Maxioa 

R- 

CA. 

CA,  Mcidco. 

CA. 

MN.  SO.  NE.  lA.  Wl.  lU  Ml, 

IN,  OH,  P^  NY. 
PL 
FL 
AZ. 

CA.Mexk». 
AZ.  Mexico. 

FUGA.SC 

AL.FL.GA. 

AU  PL,  GA.  MS.  NC.  SC. 

lA.  IL.  MO,  NE. 

TX.  Mexico. 

CA. 

CA.Maxk». 

AR.  AL.  FU  GA.  IL.  IN.  KY. 

KS.  LA.  MO.  MS,  OK.  TI4, 

TX 
LA.TX 
CT.  OE.  MO,  NC.  NJ.  NY. 

MA,  Rl.  VA. 
CA. 

AL.  FU  LA.  MS,  TX 
tU  IN,  KY.  Ml,  OH. 
TX. 

OH,  Canada. 
FUGA,Sa 
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Sialua 


Cala- 

gofy 


2 


2. 
1. 
2. 
2. 

2. 

2. 

2.. 

2.. 
2.. 
2.. 
2.. 
2.. 
2.. 

2.. 
2.. 
2.. 
2.. 
2.. 
1.. 
2.. 
2.. 
2.. 
2.. 
2.. 
2.. 


Trend 


0 
D 
U 
U. 


2. 

1. 

2.. 

2. 

2.. 
2.. 
2.. 
2., 
2.. 


Ra- 

gwt 


R2.. 

Rl.. 
Rl.. 
R4.. 
R4.. 


Sdantific  name 


R4.., 
Rl... 
R4... 
R4... 
Rl... 
Rl... 
Rl... 
R4... 
R3... 


**"— • 

2 _ 

U 

2        „>. 

0 

2 

u.     , 

2 

8. 

2 

D...... 

2 _.. 

0 

2 -.... 

u 

2 -... 

U 

2._ 

8 

2 

U 

2 

U 

2 

u..„ 

2 „... 

s 

X. 

, 

2 

U 

2 

U 

2 

U.™ 

2 

U 

2 

u 

2... 

8.- 

2 

U 

u 

2 

2      

U 

2...    „. 

U 

2 

U 

2 J 

8 J 

R4.. 
R6.. 
R4.. 
R5.. 
R2.. 
Rl.. 
Rl.. 
R2.. 
R2.. 
R4.. 
Rl.. 
R2.. 


Rl„ 

R4., 
R2.. 

R4.. 

R2.. 
Rl.. 
R1_ 
Rl.. 
Rl.. 
R6.. 

Rl.. 
Rl.. 
Rl.. 
R2.. 


Phiynoaoma  comulum 

Pttrynoaoma  caronatum  blainvm _ 

Phfynoatxna  ncaK __..._.■_.______ 

PHuophia  matanofauoja  todingl. 

Pituophis  malanolaucua  malanolaucua.- 

Pnuophls  malanolaucua  mugHua 

PHuophia  malanolaucut  pumHa 

PHuophia  malanolaucua  n/thvani 

PaauOamyt  idacuaaata)  atajnagaii. 

Sahmdora  haxalapia  virguUaa 

Sauromaija  obaaua 

Scatoponjagradoauavandanburglinua.. 

Soaloporxa  mxxM 

Sistrurua  catanatua  calanalua 

Sttoaoma  axtanualum 

SlOirania  ocdpitomaooulata  pahaaapaa... 

Tanbtta  ootbca 

Tfmtnnophla  brachyaloma 

JhamnopNa  aquaa 

Thamnophi$gigaai.mcouchlg.i 

Thamnophia  hammondl. 

ThamnophiB  nifipunctatua 

Thamnophia  airtalia  annactana 

Troptdophia  malanunm  buocutantua 

Uma  nolata  nolala 

Uma  notata  rufopundala ™. 

AMPHIBIANS „ 


Family 


Ambyaloma  catfomlanaa  («>i  Ughnum 
O. 

Ambyatoma  dngulalum „_._ 

Am^mloma  Hgnnum  atabblnal 

Anaidas  aeneus 


Rl.. 
R4.. 


R4 

R4 

R4 

R4 

Rl 

Rl 

R2..-. 

R4 

R4 

R2 

R2 

R2 

R4 

R5..„. 

R4 

Rl 

Rl 

Rl .... 

R4 

R2 

R4 

Rl 

R4.... 

R5..J 


Analdaa  hanM..» „ 

Balrachoaapa  camp/. _ 

Bairachoaapa  paaficua  pacHicua ... 

Batnchoaapa  aimatua „ 

BaUachoaapa  alabbinai.^^.....-„.^„ 
Bufo  boraaa  bonaa „ 

Buibcanonja _ 

Bufo  axaul _ _ _ 

Bulo  microacaphua  caKfomleua 

Buto  micfoaeaphua  microacaphua.. 

Bufo  nalaoni  ^..„ «.«.. 

Qypiobiancbua  ataganlanala 


IguanMaa- 

IguMildaa... 
Iguartdaa... 
ColubrMaa. 
Colubrklaa. 

Colubrldaa. 
Cokiiridaa. 

Emydidaa.... 
Cokibridaa.. 
Iguanklaa.... 
Iguanklaa... 
Iguaradaa... 
Viparuae.-- 

CohJbildaa.. 
Cokibrtdaa.. 
Cokjbhdaa.. 
Colubrklaa.. 
CokMdaa.. 
Coiubfidaa.. 
Cokibridaa.. 
Cokjbridaa.. 
Cokibridaa- 
CokMdaa.. 
Iguanklaa.... 
lguanklaa_ 


Ambystomatklaa. 

Ambystomatidaa.. 
Anbystomatidaa « 
PMhodontidaa .  _, 


Common  name 


Texas  homed  Kzard.. 

San  Diego  homed  kzard.. 
Flal-tailed  homed  kiwd. 

Black  pine  snake _ 

Northern  pine  snake. 


Ftorida  pine  snake „... 

Santa  Cruz  Island  gopher  snaka.. 
Louiaiana  pine  snaka 


Coaat  patch-noaed  snake.. 

Chuckwalla. 

Southern  sagebrush  llzvd.. 

Florida  scrub  lizard 

Eaalem  massasauga 


Plalhodonttdaa., 


Plathodontklaa.. 
Plethodontklaa.. 
Plethodorttidaa .. 
Plethodontidaa.. 
Butonklaa 


Bufonidaa. 
Bulonidaa. 
Butonklaa. 
Butonklaa. 


Bufonklaa ._ 

.  Ciyptobranchidaa... 


Daamognathua  brtmlayonjm.. 

Elaulhaiodactylua  cookl. 

Etauffmodactykm  anaidaa 

Bauthamdactylua  kailachmidll ...- 
EnaaUna  aachachoia/  crocaator.. 
Enaatma  aachachottzt  Maubaif...- 

Emycaaap 

Euryoaa  aguatica. „..„...........„.„ 

Eurycaa  funahmka ... 

Eurycaa  naotanaa.,,.,,,^ 

Eurycaa  tidanUfara —fm^.*,^^**^^^,, 

Euryoaa  tynananaia ,,.„ 

QyrinophUua  paKaucua 

GyrktophHua  aublarranaua 


Hydroraanlaa  brunua 

Hj^trotaantaa  platyoaphalua 


Plathodontklaa... 
LaptodactyWdaa.. 
Laptodactykdaa.. 
LaptodactyMaa. 
Ptathodontklaa... 
Plathodontklaa... 


Short-tailed  snake 

Black  Hills  redbelly  snaka. 
Rimrock  crowned  srwke 
Short-headed  garter  snaka.... 

Mexican  garter  snake 

Giarw  garter  snaka 

Two-stnpad  garter  snaka 

Narrow-haadad  garter  anaka. 
Texas  gartar  snake 

Navasaa  duaky  dwarf  boa 

Cotorado  Oaeert  Mnged^oed  Nnvd 
Cowlas  fringe-toad  lizanl 


Califomia  tiger  salamander.. 

Flatwoods  salamander 

Sonoran  tiger  salamander 

Green  salamander  (Southern  Bkia  Rklga 

population). 

Sacramento  Mourrtains  salamarxler 

Inyo  Mountama  slender  salarmiwler 

Channel  Islands  slender  salamander 

Kam  Canyon  slender  salamander 

Tachachapi  slender  salamander 

Boreal  waatam  toad  (Rocky  Mountaina 

populatnn). 

Yoaermtetoad 

Biacfctoad 

Arroyo  southwaatam  toad 

Arizona  southwestern  toad. 


Hiatoric  range 


Plathodontklaa.. 

PMhodontidaa.. 


PMhodontklae.. 
PMhodontklae.. 


Ptathodort  loufchartala 
Ptafftodoft  hubrichtL^^n 


Amergosa  toad. 
Haltbendar ......... 


Ouachita  dusky  salamander 

Quajorv  rock  frog 

Mottled  coqui  (Enekla's  ooqui) . 
Web-tooted  coqui. 
YeNow-btotched  enaatma... 
Larga-blotchad  anaatkia.. 
Barton  Springs  salamander.. 

Dark-aklad  salamander _ 

Junakiska  salamander „.. 

Texas  salamander.. 
Comal  bknd  salamander  „ 
OWahomai 


AZ.  AR.  00,  K8.  LA.  MO. 

NM.OK.TX  Maxkto. 
CA,  M#xioo. 
CA.AZ.Manco. 
AULA,  MS. 
AU  Q^  NC,  NJ.  SC.  TN. 

VA,WV. 
AUFUQA,8C 
CA. 

LKfX. 
PH. 
CA. 

AZ.  CA,  NV.  UT.  Menco. 
CA,  Mexico. 
FU 
lA,  lU  IN.  Ml.  MO.  MN,  NY. 

OH,  PA.  Wl,  Canada 
FU 

SO.WY 
FU 

NY.  PA. 

AZ,NM.  Mexk». 
CA. 
CA. 

AZ,  NM.  Maxkx). 
KS,TX. 

Navaaaa  island. 
CA,  Maaioo. 
AZ.Maxioa 


CA. 

AU  FU  GA,  MS,  SC. 
AZ.  Mexico. 
QA.NC.  SC 


CA. 
CA. 
CA. 
CA. 
CO.  NM,  WY. 


CA. 
CA. 

CA,MaMioa 
AZ.    CA,    f 


NV. 


NV,     UT. 


Tannaasss  cava 
Barry  Cava  salamander). 


(Mckidkig 


Georgia  blind  salamander . 


Mount  Lye* 

Shaaia  salamander 

maCTi  wamor  tMiaraoo 

DMoa-aponao  naen 

Caddo  MoufMn 


AUAR.GA.IA.IU  IN.  KY. 

KS,    MO,    MN,    MO,   MS. 

NC.  NY.  OH.  PA.  SC.  TN. 

VA.WV. 
OK.AR. 
PR. 
-jPR 
PR 
CA. 
CA. 
•JTX 
AUTN. 
NC 
TX 
TX 

AaOK.MO. 
AUaA.TN. 

WV. 

QA.FU 

CA. 

CA. 

CA. 


Dal  Norto  salamander... « 

Fouroha  Mountain  lalamandar., 
Paaka  ol  Oner  salamander. 


TX  Mexico. 
AR 

CA.oa 

AR. 
VA. 
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Sums 


Cate- 


3A. 
2_. 


PT.. 
1.... 


2..„ 

2.... 
2.._ 
2- 
2„. 
2.... 
2_. 
2.... 


2._ 
2._ 
2... 
2  — 
3A.. 
2.... 


2... 
2._ 

2_ 
2_ 
2_ 
2~ 
2_ 
2... 
2.... 
2._ 
2.... 


PT.. 

2... 
3A.. 
2.... 

2..- 
2.„. 


Trend 


0. 

U. 

U. 

U. 
O. 


gnn 


R1. 
R2. 
R5. 
R1. 
R3- 
R4.. 
R4.. 
R4. 
R4.. 
R1.. 
R1.. 
R1. 
R1. 
R2.. 
R1.. 
R4. 
R2„ 
R8.. 

R2.. 
R2.. 

HI.. 

R2.. 
R2- 


R3. 


R4. 
R1. 

R3. 
R4. 


R5- 

R1.. 
R2.. 
R1.. 
R1.. 
R1.. 
R2. 
R2.. 

R1_ 
R1- 
R1.. 
R1.. 
R3.. 
R3.. 

R3. 
R3.. 
R5.. 
R1. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1_ 
fl3. 


R4.. 

R4.. 
R2. 
R2. 


R2... 
R2._ 


Sciontific  fMfiw 


Phlhodon  laraem _... 

PiBttiOdon  neomexicanua  . 
Plathodor  punctatua . 


PMtKfdon  stomm  =  P  etongatut ».) . 

Paeudtcna  smcken  ikno«nsa 

Paaudotmnctma  stnalus  luaihcoka...^ 

fta/m  anolata  aesopua 

Rana  anotata  capi$o~. 
Rana  anolata  aevoa*.. 
Rana  aurora  aurora — 
Rar^a  aurora  draytonii^. 

Rana  boy* _. 

Rana  cascadaa.. 


Rana  chncahuanaia- 
Rana  muscosa.. 

Rana  okaloosaa.-. — 

Rana  onca  (including  R.  faheri) . 
Rarvi  probosa..^..^ — .* 


R»ia  tarahumarae.. 
Rana  yavapaiensis . 


Rana  yavapaiensis . 


Siren  rttermedm  texana 

Typhto/no^ga  tobuata ~»- 

nSHES.. 
Adperiaer  hjlv»scerta.. 


Adpanaar  oxyrfrynchus  deaotoi^ 
Acipamar  transmontvtua 


Atnblyapata  apelaea . 
Anrnocryptai 


Ammocrypta  paHuoda.. 

Afchopi^aa  Kitarrt^Hua.. 
Campostonta  omalum-. 
CalDStontuasQ.. 


Catostomua  ciarid  sap. 
Catoatomua  daria  wjtarrnadua.^ 
Catostomja  diacobok/a  yafro^^ 
Catostofnus  taUpirmiS-. 


Catoatomua  ocodantaka  tacuaanaarmua-. 

Catoatomua  nmculua  sap 

Catostomua  aantaanae 

Catostomja  an^^ian.. 
Coregonus /ohannaa.. 
Coregonua  kiyi 


Coragonua  mghardt — 
Coragofwa  Tanittucua^ 

CoUua  ap - 

Cottua  aaparrimua.^ 
Cotiua  tMKfdf  aap. .. 
CSoflUs  Anppumuf- 
Cottua  lonuia 


Cramctrttrys  baHayi  I 
Cremchttiys  baHeyi  moapa .... 
Cremchthys  baHoji  tharmophHua- 
CyOeplua  elongatua — 


Qpnrwte  caenjtea   l=Notvpta  caeru- 

laua). 

Cypiinaaa  caimaania  ( *  Notropia  c ) 

Qiprirwfli  Mwnait  btairi _ 

CyprirtaUa  ptoaaipina  ( ^Notnpia  proaar- 

pirtua). 

Cyprinodon  ap 

Cyprinodonaximiua. 


frnntf 


PleOwdonttdM.. 

PMhodonOdM.. 
PtetttodonMM.. 

Hytidae — 

SiranidM 

Ranidae 

RanidM 

RanidM 

Ranidae 

Ranidae 

Ranidae.. 


Ranidae.. 

Ranidae.. 

Ranidae.. 

Sirenidaa 

PlethodonBdaa.. 


Adpenseridae . 


AfflbiyopiKtae.. 


CantrarcNdae.. 

Cyprinidaa 

Catoaiomidaa.. 
CatostomKtae .. 
Catostomdae  . 
Catostomidae.. 
CatostcxTHdae.. 

Catostomidaa- 
Catostonvdae .. 
Catostorrxdae .. 
Catoatomtdaa .. 

Saknonidae 

Saimonidaa 


Sabnonidaa.. 

Saimonidaa^ 

CotMaa  — 

Coltidaa. 

Cottidaa. 

Coltidaa. 

Cotlidae. 


CypiinodonMae.. 
Cyprlnodonttdaa.. 
Cyprinodontidae - 
Catostorradae 


CypnnidM- 

Cypilnidaa- 
Cyprinidaa- 
CyprMdaa.. 


Cyprinodontidae  ■■ 
Qiprinodontidaa.. 


Conwiiori  nafiia 


Larch  Mountain  salamander.. 
Jemez  Mountain  salamander 
Cow  Knob  ( =  Whrta-apotted) 
Siskiyou  Mountains  salamander  _ 

HKrxM  Stracker's  chorus  frog 

Quif  Hammodt  dmart  airan 

Florida  crawfisn  (^gopher)  Irog... 
Caroiina  crawfish  (^gopheO  frog 
Ousky  crawfish  (^gopher)  frog... 
Northern  red-legged  frog 
Cahfomia  red-legged  frog.. 
Foothill  yellow-legged  frog 

Caacadas  frog _ 

Chmcahua  leopard  Irog 

Mountain  yelkTW-legged  frog „__.._ 

Flonda  t)og  Irog _ 

Raid  (and  Vegas  VaMay)  leopard  frog.. 
Spotted  frog _ - 


Tarahuniara  frog 

UMtand  ('•YaviVMi  ft  San  FeNpa)  leop- 
ard frog. 

Lowland  leopard  frog  (San  Felipe  popula- 
tion). 

Rio  Grande  lesser  siren _ 

Rotxnt  (= Blanco)  Mod  saiamandar ~... 


Lake  sturgeon. 


GuH  sturgeon _.. 

Wmm  stwg*ori.  Koolantf  Rlwar  popula- 
Kon. 


Crytttf 


Eastern  sand  darter 

Sacramenlo  perch  (natlva  population)^ 
ktoxican  storiaroNar. 
Wail  Canyon  sucfcar..- 


Maadow  VaUay  Wash  daaart  auckar.. 


Zuni  bluehead  (^Mountain)  auckar.. 
Flafv>e(mouth  auckar.- 


Gooae  t.ake  ai«:kar 

Jenny  Creek  auckar 

Santa  Aru  sucker 

Klamath  largeacaia  auckar 
DaapwBtar  daoo »..»...»««» 
tOyI _ 

Shortnoae  daco 

Shon|aw  daco .*. 

BKiastone  sculpin 

Rough  sculpin 

Malheur  mottled  aculpir)—_. 
Wood  River  sculpin 

Slander  sculpin 

Preston  White  River  springfish 
Moapa  White  River  spnngfish.. 
Moorman  White  River  aprwigHah 
Bkie  aucker _ 


Bhia  alwer 

Bkiestnpe  shiner.... 
MaraviUas  red  shtrtar.. 
Proserpine  shtner... 

Patomas  pupfiah.... 
CoiKfios  pupfiah.... 


oawA. 

VA.WV. 

CA.OR. 

AR.IL.Ma 

FL 

FUQA. 

QA.NC.SC 

AL,FULA.MS. 

CA,  OR.  WA.  Canada. 

CA.Maxkx>. 

CA. 

CA.OR.WA. 

AZ.  NM.  Mextoo. 

CA.OR,  NV. 

FL 

AZ.  NV.  UT. 

CA.  10.  MT,  NV.  OR.  UT. 

WA.WY.  Canada 
AZ.Mexk». 
AZ.  CA.   NM.   UT.   Meidco. 

CA. 

TX.  Meidco. 
TX 


AL,  AR.  QA.  lA.  lU  IN.  KS. 

KY,  LA.  Ml.  MN,  MO.  MS. 

N6,  NY.  OH,  P^  SO.  TN. 

VT.  Wl.  WV.  Canada. 
AL.  FL.  OA.  LA.  M& 
O. 

M,  KY. 

AL,  AR.  FU  lA.  IL  IN.  KY. 

LA.    MN.    MO.    MS.   OH. 

OK.  TN,  Wl,  WV. 
IL.  IN.  KY.  IM,  NY.  OH,  PA. 

VT.WV. 
CA. 

AZ.  TX.  Maidco. 
NV. 
NV. 
NV. 

AZ.NM. 
AZ.  CA.  CO.  NM,  NV.  UT. 

WY. 

CA.oa 
oa 

CA. 
CA.OR 

IL,  IN.  Ml,  MN.  Wl.  Canada. 
IL,    IN,    Ml,    MN.    NY,    Wl, 

Cartada 
IL.  IN,  Ml,  NY,  Wl,  Canada 
•L.  IN,  Ml,  MN.  Wl,  Canada 
VA.WV. 
CA. 
OR 
K). 

oa 

NV. 
NV. 
NV. 
AL.  AR,  lA.  IL.  IN.  KS,  KY. 

LA.    MN.    MO.    MS,    MT, 

ND,  NE.  NM.  OH,  OK,  PA. 

SO.    TN,    TX,    Wl.    WV. 

M«dco. 
AL,QA.TN. 

AUFUQA. 

TX 

TX. 

NM,  Maxtoo. 
TX.M«)dco. 
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SMua 


Cala- 
oory 


2 

2 

1 

2 

1 

1 

2 

3C 

2 

2 

2 

2 

1 

2 

2 

3C.... 

2 

2 

2 

2 

2 

2 

2 

1  ...... 

2 

2 


Trartd 


U.-. 
D.... 
D.... 

8_ 
D... 
S„.. 

s... 


2 

2 

3A 

2. 

3A 

1 

2.„.... 

2 

2 

2 

2 

2 

2 

1 

2 

2..:.... 

2 

2....„. 
2. — 


D 

U. 

U. 

0. 

U™ 

U... 

U... 

S 

S 

U — 

U 

U...... 

U._.. 
U.„.. 
1 J  0.-.. 


U-. 

s..., 

U..., 
D..., 
U.... 
0.... 
S.... 
0.... 
D.... 
D..„ 
U.... 
U.... 
D.... 
U... 
0.... 
D.... 
D-.. 

U.... 
0.... 


gton 


.1  U 

s.... 


1 

2 

2 


PT. 

2... 

1... 

2... 

2... 

2.„ 

2... 

1... 

2... 

2„. 

2... 

2... 

2..., 

2... 

2.... 

2.... 

1.„. 

2.. 

2. 

2 


D....... 

U 

D.._..., 


hd 


R1 

R1 

R2_... 

R2._ 

R2 

R4 

R4 

R4_J 

RS 

R4 

R4 

R4 

R« 

R4_.J 

R2... 

R4... 

R4._ 

R4... 

fl5... 

R4... 

R4_ 

R4... 

R4.. 

R1... 

R4... 

R6... 


Sdentttcnama 


Cyprtnodon  natmdanaia  catdaa 

Cyprinodon  rmradanaia  ahoahoim . 
Cyprinodon  pactiaanaia...-.^^..,...^^ 
Cyprtnodon  lularoaa .. 

Dtonda  diabot 

Baaaomaw- - 

Elmaoirm  boahUcat .. 
okaba 


Famity 


R4.. 

R2.. 

R2.. 

R1.- 

R1.. 

R1.._. 

fli.. 

R1.. 

R1_ 

R1_ 

R1.. 

R1.. 

fli.. 

fli. 

fli.. 

R1.. 

fli.. 

fli.. 

01.. 

R1.. 

R1.. 

R2 

R2.. 


R2.. 
R2.. 
R6.. 


fl4. 
R6. 


R1 .... 
R1 .... 
R6.... 
Rl .... 
R1.„. 
fli.™ 
R1.._ 
Rl .... 
fl6._ 
R2._. 
R4.... 
R4.... 
R4.... 
R4.... 
R2...- 
R2.... 
fl2._. 
R2._. 
R4.... 
R2.... 


fVMoatomf  ap.. 
£9)aoaioma  IDoatbon)  ap.  - 
eihaoaloma  iUtocanira)  ap. . 

EHmoaloma  acjuaH. 

Elhaoalorm  aagini-. 
Elhaoaiomaditrama.. 
Ethaoatomagnthaml- 

Eihaoaloma  marma 

Elttaoatoma  moorai 

Ethaoatoma  nignjm  auzanaa.. 

Eihaoaloma  oabumi 

Eihaoaloma  rupaatra 

Eihaoaloma  athatulum 

Eihaoaloma  Iriaalla 

Eihaoaloma  luacumUa . 
Eucycktgobiua  I 
Fuiidulua  iuUata  ■ 
Fundulutaaadiaja.. 


—  Cyprinodonlidaa— 

Q^rlnodontidM 

Cyprinodonlidaa 

Q^xinodontMaa 

Cyprinidaa 

Cant/arcWdaa 

CantrarchkJaa 

~Ji  Cantiarchktoa 

Pairidaa ..» „ 

rail  klaa 

Parddaa.— —. 


Kjndulua  maccamartaia.. 
Qambuata  aantna 


Qambuaia  amiatadanata 

Gaalaioalaua  aaMaalua  aantmnaa.. 

CUIa  alirordanaia ...._ 

Gga  btootor  aap. .. _.,...__ ■„.,„, 

(Ha  btoolor  aap. ,„,.,„ „ 

Gia  bicolor  aap 

Gtt  btoolor  aap. .. ___„.__.._.__..„. 

(Ml  bicolor  aap. ; 


QUa  bicolor  awfi.. 
Gia  bicolor  tap. . 

GHa  bicolor  tap. . ....... 

QUI  bicolor  aap.  - 

GHa  bicolor  auchUa .._ 

GHa  bicolor  auryaonm . 

GHa  bicolor  nanmrtianaia.. 

QMa  bioolor  obaaa 

Gia  bicolor  oragonanaia.. 

GHa  bicolor  vaccaoapa 

Oilt  copal. 

GHa  ifflarmadia  ..^....^..,.,..„ 
Ota  robuala.. J 


Parddaa.. 
Parddaa- 
Parddaa- 

Parddaa.. 
Parddaa. 
Parddaa.. 
Parodaa.. 
Parddaa„ 


Parddaa.. 


CofTimori  nwna 


Teoopapup(iah._ 
Shoahona  pupfiah- 
Paooa  pupfiah . 


WhMa  Sanda  pupflah. 
OavN's  Rivar  minnow.. 


CA. 

CA. 
.  NM,TX 


SpflriB  PW»y  aunflah. 

Carolna  (-barred)  pygmy  aunliah. 

Bkiabarrad  pygmy  aunliah 

Ouakyttf  dartar...- 

Jawal  daitar 

Charokaa  dartar  ....__„ 

Copparchaak  dartar . 

Aikanaaa  dartar - 

Coklwatar  dartar 

Rio  Qranda  dartar..... 


... 


Hybognalhua  amatua 

Hybcpaia  aaaHvata 

.  ^  .*. — ■■  -      .' . 
njnopata  gaada~^..~ 


Mybopaia  Unaapundata 

Hybopaia  /mmA/...-.— .„.._..„,_ 

Hypomaaua  ^anapadHcua 

tlyalarocarpua  tmaU  pomn 

kiHehOiya  phlagathonUt .—.-._...., 

Campaira  hubbai 

Lainpatra  thdentata  tap 

tatMi  ^mmaaioua  mitvlua — 

Lavlnia  aymmalricua  pmrvipinnla 

Larftipaa  oorKOlor ».—., 

Upidomada  momapinia  mompima. 

Microplarua  WacuM 

UoHoaloma  ap 

Notopia  ap 

Nolropia  ap 

Nolropia  aaperHrona 

Notopia  buocula 

Nolropia  chihuahua . 

Nolropia  girmdi. 

Notnpia  jamamtua.. 
Nolropia  malanoalot 
Nolrapia  oxyrhynoua. 


Cyprinodontklaa.. 
Cyprinodonlidaa.. 

Cyprinodonlidaa.. 

Poadkidaa 

Q>prinodontidaa.. 
Gastaroslaklaa.... 

Cyprinidaa _ 

Cyprindidae — 

Cyprinidaa. _.. 

Cyprinidaa 

Cyprinidaa -..»..._ 

OyprinWaa 

C^yprinidaa- 

Cyprinidaa...^ 

Cyprinidaa 

Q^prinidaa 

Oyprinidaa....-_.t- 

Cyprinidaa 

Cyprinidaa 

Cyprinidaa 

CyprinUaa 

Cyprinidaa 

Cyprinidaa..- 

Cyprinidaa 

CyprMdaa 


Cyprinidaa- 
Cyprinktaa.. 
Cypriradaa.. 


CyprtnWaa.. 
CyprtriNlaa- 


Yattowehaak  dwtar 

Cumbariand  Johnny  dartar.. 
nnaacala  saddled  danar. 

flock  dartar...- 

Striatad  dMtar 

Trtapot  dartar 

Tuacumbia  daiiar 

Tidawalar  goby 

Barrana  topminnow 


WaccamawWNMah..... 

Bloichad  gambuaia 

Amiatad  gambuaia 

Santa  Ana  ihraaapma  aUcklabacfc 

Afirord  cfiub «.„, 

High  Rock  Spnngs  lui  chub., 
dig  Smoky  VaNay  lui  chub-. 

Callow  kji  chub 

OUa  VaUay  lui  chub „-. 

Fiah  Lake  Valley  tu  chub.— 
Hot  Craak  Valley  tu  chub.-., 

Plaaaanl  VaNay  tw  chub 

Railroad  Valley  tui  chub „ 

Summar  Baam  tui  chub 

Fiah  Craak  Springs  lui  chub. 

Sheldon  tui  chub „.„ 

Nawwk  Valley  hji  chub -. 

Lahontan  Craak  lui  chub -.. 

XL  Spring  (-Oregon  Lakaa)  lui  chub 

Cowhaad  Lake  lui  chub 

Laattwrakla  chub „.„.. 

Qila  chub '. !..™."Z' 

Roundlail  chub „„ . 


HMoric  ranga 


WY. 


Rio  Grande  silvery  mmnow , 

Arkanaas  River  speckled  chub.. 
Sturgeon  chub..- _ -, 


Unad  chub - 

Sk^dafin  chub.. 


Oamaridaa 

EmbkModdaa -.. 

Cyprinktaa 

Patromyzorttklaa — 


Peiromyzontidaa.. 

^ 1  —  U 

c  ypnnMHM . ..-. « 


OypfinidM 


CypfinldM... 

CypMdM... 
CyprMdM... 
CyprtnidM... 
CyprtnidM... 
CypMdM... 
uypnniOM.H. 
CypfMdM... 
Cyprinktaa... 


RuMttn  Rtw  tuto  psfch 

Laaat  chub 

Kam  Brook  lamprey....... 

Gooaa  Lake  lamprey 

PH  roach „...„ 

Qualala  roach.-. -.,.„ 

O'opu  alamo 'o, 
Virgin 


Dtghaad  (-Savannah)  radhoraa. 


Swamp  ahinar 

Burrhaad  ahinar 

SmaHeya  ahinar 

Chihuahua  ahinar 

Artianaas  River  ahinar.. 

flto  Qranda  ahinar 

iNBLHiiHiuai  arvnar 

Sharprwaa  aftirwr 


TX 

AL 

NC.SC. 

80. 

TM.VA. 

TW. 

OA. 

TH 

Aa  00.  KS.  MO.  OK. 

ALGA.TN. 

TV       ** :-  - 

■  Af  mrnxno. 

NCi  SC 

AR 

KY. 

V^WV. 

ALQA.MS 

TR 

ALQA,TN. 

ALTN. 

CA. 

TN. 

80.  MN,  l^  NE,  CO. 

KS.  OK,  MO. 
NC 

TX  Mexico. 
TX 
CA. 

Mv.oa 

CA. 
NV. 
OR 
NV. 

NV. 
NV. 


NV. 
OR 

m. 

NV.OR. 

NV. 

NV. 

OR 

CA. 

ID.  UT.  WY. 

AZ.NM. 

AZ.  CA,  CO.  NM.  NV,  UT. 

WY,  Mexico. 
NM,  TX,  Mexico. 
AR7C0.  KS.  NM,  OK,  TX. 
Afl,  lA,  IL  KY.  KS.  LA.  MO. 

MS,  MT.  NE.  NO.  SO,  WY. 

TN. 
ALaA.TN. 
Afl,  lA.  IL  KS,  KY,  LA,  MO. 

Ma  NE,  NO,  SO,  TN. 
CA. 
CA. 
UT. 
CA. 

CA.OR. 
CA.Ofl 
CA. 
HI 

AZ.NV,  UT. 
TX 

aA.8C. 
ALKY.  TN. 
FL 

ALQA.TN. 
TX 
TX 

AR,  KS,  NM,OK,  TX 
NM,  TX,  Mttidco. 
FLMS. 
TX 
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2™ 
2..._ 
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2- 

2_. 
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2- 
2- 
2... 
2... 


Trwid 


U 
U 
0 

S 

0 
0 
D 
O 
U 


R*- 
gion 


R4„ 
H5„ 
R2„ 
R6.. 
R4.. 
R4.. 
RS.. 
R5.. 
R4.. 
R4.. 
R4_ 
R4„ 
R1_ 
R1_ 
R1_ 
R1_ 
R6.. 

R6.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 


R1.. 
R1_ 
R1.. 
R1.. 
H5.. 
R4.. 
R4.. 
R4.. 
R4. 
R3. 
R4.. 
R5. 


2  — 
2™ 
1.... 
3C.. 
3A.. 
1.... 
2.... 


R4.... 
R4.... 
R4.... 
R4._. 
R5™ 
R1™ 
R1._. 
H8™ 


R1 .... 
R5._ 
R1_ 
R1 ... 
R1.„ 
R1_. 
R1 ... 
R1._ 
R1._ 
R1_^ 
R1„ 
R1 ... 
R5... 


ScMfilMc  nttnw 


NotrofM  oiarcanM . 

No^opa  semperaapm. 

Notopa  sneison 

Nomipa  imtia  ( >  Ayw*«)~ 
Nolropa  xaenunm  .. 
Notvrus  %> 


Notunit  iKhnari-. 
No(uru»  munHus... 
NotunM  stantuH.. 
Notunjs  tayion.. 


Nowmtxa  hubbai. 

Onaxtiynctma  ( =5Mno)  darto  tap 

Oncoifiynchua  l=SaUno)  darta  up 

Oncortiynchua  ( =Salmo)  darta  np 

Oncortynchus  <  =Sakno)  dartd  phurHh 

oua. 

Oncortrynchua  ( =Sa*nc)  dartd  ulah 

Oncorttyncfma  ( =  Saimo)  mykisa  sap 

OncortiynctHJS  (  =SalfTX>)  fpy*iss  sap _ 

OncortryncfXJS  (  =  Satrw)  mytass  sap. 

OrKortryncfms  (  =SalrK>)  mykisa  sap 

OncortjynctXiS  (=S8*ntJ)  mykiss  agua- 

bonta. 
Oncorhynchua  ( =Sa*rw)  mykiss  gi)bai.... 
Oncoftiynchus  (  =  Sahrw)  myksa  giberti... 

Oregonichthys  cramen  ( =  Hytx)paa  c ) 

Omgontctittiys  kalawatseO. 

Osmefus  spectrum ,  — 

/^arDTMSp. 
Parana  ai>. 


Parana  sp  ssp 

Parana  aurotineala^ 
Parana  cymalotaanm.. 
Parana  lentKula . 
Parana  maaocapheta. 

Parana  nasuta 

Parana  palmans .. 
Parana  aquamam^ 


Pharwcotiaja  taratulua.. 


R1... 
R2_ 
R4.„ 
R4-- 
R3... 
R6_ 
R2... 


R4.. 
R4_ 


Pogonidflhys  ascoides 

nigonidithya  maavtepidolua. 
Pdyodon  spathula 


Ratctia  sohtarkjs.. 
Rhnchthys  bomaral  .. 

Rhmchttrys  oscxilus  ssp 

Rtmchthys  osojkts  sap. . 
RtwiKhthys  oaojkia  aap.  — 
Rhndnttya  oaailua  tBfi. . 
Rfwwdtlhya  oacutua  aap.. 
Rhindifhya  oacutua  aap.. 
RhinKfftttys  oacukis  ssp. . 

RtWK/itfrys  osctjlus  ssp _- 

Rtwactittiys  oscuka  moapae.. 

Rtwachthys  osajlus  veMor 

Saimo  salar _ „ 


Fwnly 


CypvMdM- 
CyprinidM.. 
CyprMttes.. 
CypcMdM- 


Salmonidafl.. 
Salmonidae.. 
Saimondae.. 
Salmondae.. 
Salmoradae.. 
Salmonidae.. 


Conwnon  nwiw 


Cyprinidae.... 

„.  Cypnnidae.... 
...  Cyprinida*.... 

C^pmidM.... 

CyprinidM.... 

CyprinidM.- 

Cyprinidae.... 

Cyprinidaa.... 

Cyprinidae.... 

Cyprinidae.... 

Cyprinidae.... 

Qfprinidae.... 

Saknonidae.. 


SaAwKnus  cortfkjarttua 

Satan  eurystomua 

ScaphirtiyrKfiua  plaloryrKftua  t 

SamoMiS  kimboa _ 

StBosteOKin  yttroum  glaucum.. 
ThymaUus  arctKus  morrtanua- 
Tntgloglanis  pattoraoni. 

MVERTEBRATES 

CLAMS    a    MUSSELS    (MOLLUSKS, 
Class  BrvALVM). 

AlaaniiAyMs  «nculi  (Lea.  1S38) 

MatmOlonta    ampurpurea    (Rafinoeque. 
1831). 


Saknonidae 

IctaluridM 

Acipenaeridae . 

Cyprinidae 

Percidaa 

Saknonidae..-.. 


Ozark  ahiner 

RouQhheed  ahiner .. 
Ouachita  Mountakt  aNnar.. 
Topaka  ihinar — ..««» 

Attamaha  aNnar 

Seddtod  madtom 

Orangefin  madtom 

Spotted  madtom 

Ouachita  madtom 

FrecUet>eNy  madlom. 

Pygmy  madtom — 

Caddo  madtom 

Olymptc  mudmMmow.. 

Aivord  cutttvoat  trout _. 

SnaKa  River  hne-sponed  cutthroat  trout . 

Wilk>w/Whitehorse  cutthroat  trouL 

Colorado  River  cutthroat  troul .... 

Bonr>evi4l«  cutthroat  trout . 
Catlow  Valley  redtiand  trout.... 

Gooae  Lake  redtiand  trout 

McCtoud  River  redband  troul.. 
Warner  VaHey  redtiand  trout... 
Volcano  Creek  gokien  trout .... 

kiterior  redbarx)  trout - 

Kern  River  raint>ow  bouL 

Oregon  chub — 

Umpqua  Oregon  chub 

Pygmy  smett 

AlatMuna  channel  darter 

Pearl  ctuinnel  darter 

Wanxx  bndled  darter — 

GoMlw>e  darter _. 

Bhjesmpe  darter — 

Freckled  darter — 

Longttead  darter 

Lor>gnose  darter 

Bronze  darter „. 

Ohve  darter 

Stargazing  darter .._ 
Karunvtw  minnow ... 
Clear  Lake  splittail.. 
Sacramento  splittail 
Paddtefish 

Relict  dace -.. 

Cheat  mMirww ...._ 

Amargosa  Canyon  speckled  dace 

Diamond  Valley  speckled  dace 

Meadow  Valley  Wash  speckled  dace 

Monitor  Valley  speckled  dace ~ 

Oasis  Valley  speckled  dac8.~... 

Owens  speckled  dace __-__.. — 

Sarrta  Ana  speckled  dace ...._„_..« — 

White  River  speckled  dace 

Moapa  speckled  dace 

Pahranagat  speckled  daca — 

Atlantic  salmon  (Dennyt,  Machlas,  East 

Mactvas,   ^4arraguagus.  and  Pleasant 

River  populatjons). 

BuM  trout 

Widemouth  bkndcat -. -... 

Alabama  shovelrxjae  sturgeon  ...„ - 

Sandhills  chub ~~ 

BluQ  piiia ,, 

Montana  Arctw  graylkig 

Toothlesa  Nindcat 


Attamaha  arc-mussel. 
Cumberland  elktoe  (mussel) 


Historic  range 


ARMO.  I 

VA. 

AROK. 

lA.  KS.  MN.  MO.  ^4E.  SO. 

QA. 

TR 

NCVA. 

V^N& 

AR. 

AL.  GA.  LA.  Ma  TN. 

TN. 

AR 

WA. 

NV.  OR. 

O. 

OR. 

CO.  UT.  WY. 

».  UT.  WY.  NV. 
OR. 

CA.oa 

CA. 

CA.OR.NV. 

CA. 

10.  MT.  NV.  OR. 

CA. 

OR. 

OR. 

ME. 

AL. 

LA.MS. 

AL.  i 

AL.GA.  I 

MO. 

AL.GA.LA.MS. 

KY.  NC.  NY,  OH.  PA.  TN. 

VA.  WV. 
AR.  MO.  OK. 
AL.GA.TN. 
QA,  KY.  TN. 
AR.  lU  IN.  LA.  MO. 
NC.  VA.  WV. 
CA. 
CA. 
AL.  AR,  lA.  lU  IN.  KS.  KY. 

LA.    MN.    MO.    MS,    MT. 

NO.  NE,  OH,  OK,  PA,  SO, 

TN.TX,W1. 
NV. 

MO,  PA.  WV. 

CA.  I 

NV. 
NV. 
NV. 
NV. 
CA. 
CA. 
NV. 
NV. 
NV. 
ME 


CA.  ID.  MT.  NV.  OR,  WA 

TX. 

AL.MS. 

NCSC. 

Ml,  NY,  OH,  PA,  Canada. 

MT. 

TX 


QA. 
KV.TN. 
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Status 


Cals- 


2.... 
2.... 
3A.. 
2.... 
2.... 
3A.. 
3A.. 
PE.. 
PE.. 
3A.. 

1.... 

2.... 


2.... 
PT.. 
2.... 
2.... 
2.... 


2.... 
FT.. 
2.... 


2... 
2... 
2... 
2... 


2.... 
2.... 
PT.. 
PE.. 
2.... 
2.... 
2.... 
1.... 


PE.. 
PE.. 
PE.. 
2.... 
PE.. 
2.... 
2.... 
2.... 
2.„. 
2.... 
2.... 
PE.. 


Trend 


U.. 


U.. 
S.. 
0.. 
0.. 
D.. 
JU.. 
U.. 
U.. 


Ra- 

•ton 


R4. 
R5. 


R4.. 
R4.. 
R2.. 

M.. 

R4.. 

R2.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 

R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 

R5.. 

R4.. 


R4.. 

R4.. 
R4.. 
R4.. 
R4.. 
R5.. 


R4. 
R4. 
R4. 

R4. 
R4. 
R4. 
R5. 

R4. 
R3. 

R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R2.. 
R1.. 
R5.. 


R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R2.. 
R2.. 
R8.. 


Scientiflc  nama 


AlBsmiakyMa  ravantHana  (Laa.  1834) .... 
Alaamktonta  varkoaa  (Lamarck,  1819) . 


AlssmialorTts  wrightiana  (Walker,  1901). 

/(fflMams /M(B«Mi  (I.Lea.  1858) 

Anodortta  ca/ifomianaa  Lea,  1852 


CUnbartanOa  monodonta  (Say,  1 929) . 
Cyprogania  abart  (Conrad,  1850) 


Oisconaias  salinasertsis  (Simpson,  1908). 

Btptio  ap „ 

fy^jpto/ueHAae  (Clark,  1986) „ 

Elliptio  lancadata  (I.  Lea.  1828) 

Eliptk)  marauptobesa  Fuller,  1972 

EUiptio  nige^la  (Laa.  1852) 

atpAo  shapardiana  (I  Lea.  1834) 

EUptio  aptnoaa  (Iml.  1836) 


Elliplio  waccamawansis  (Laa.  1863) 

EMptoiOeus  stoatianua  (LLea.  1840) 

Eptoblastna  btamarginata  (Laa.  1857) 

EpkMaama  braviOans  {Laa.  1831) 

Epiobtasma  capsaaforms  (Lea.  1834) 

Epioblasma  haysmna  (Lea,  1834) 

EpkMasma  tamsi  (Walker.  1910) 

^piioiMswna  metastriata  (Conrad,  1840)... 
Epioblaama  ott)caloog»ns«  (I.Laa,  1857) . 
^EXOMSsrw /jincipir>gua  (Lea.  1857) 


Family 


Unlonidaa.. 


Unionktes... 
Unionidaa.M 


Margaritif  eridae . 


Unionidaa.. 

Unlonidaa.. 
UnkxMaa.. 
UntonMaa.. 


Epioblaama    torvtoaa    rangiana    (I.Laa. 

1839). 
Epioblasma  Iriqueira  (Rafinesque,  1820)... 


Fusconia  ascambia  (Clench  ar>d  Turner. 
1956). 

fuscorwi /Twsonr  (Conrad.  1834) 

LampsHis  aMUs  (Conrad.  1834) 

Lampsilis  austraim  (Simpson.  1900) 

Lampsiks  bipommala  (Sknpaon.  1900) 

Lampsilis  cariosa  (Say.  1817) 


Lampsiks  fuHerkaVfi  I.  Johnson.  1984... 

LanipsiUs  perovala  (Conrad,  1834) 

Lampsilis  rafinesqueana  Fherson.  1927.. 


Lampsilis  subangulata  (I.Lea,  1840).... 

Laamigonaap 

Laamigona  holstonia  (L«a.  1838) 

Laamigona  aubviridis  (Conrad,  1835).. 


Laamigonia  decorata  (Lea.  1852)) 

Laptodea  leptodon  (Rafinesque,  1820).. 

Lmdngtoni  doUbeOoides  (Lsa.  1840) 

Margaritifara  irtamanaa  Johnson,  1983.. 

Madionidus  acuHssimus  {Laa.  1831) 

Medionidua  parwHia  Vuaa,  1860) 

Obovanit  roMata  (Wright.  1899) 

Aaidlurn  saniguirMc/irisA  Taykv,  1987 

Piatdhtm  uHrairtontanum  Prime,  1865 

Pleurobema  dava  (Lamarck.  1819) 


Plaurobama  dadaum  (Lea.  1831) 

Plaurobama  kjrwm  (Conrad,  1834) „.. 

Plaurobama  gaorgiartum  {Laa,  1841) 

Plaurobama  ovOorrrta  {Coma.  1834) 

Plaurobama  parovatum  (C^onrad,  1834) 

Plaurobama  pyriforrtta  {\.\jaa^  1857) 

Plaurobama  rubatum  (Conrad,  1834) 

Plaurobama  njbrum  (Rafinesque,  1820) 

Plaurobama  vamum  (I.Laa,  1860) 

Popanaiaa  papal  (I.Laa.  1857) „ 

Potamiua  ampNdhaanua  (Frisraon,  1896) . 
Plychobrandtua  graani  {ConrtA,  1834) 


UnkMiktaa.. 
Uniondaa.. 
Unionidaa.. 
Unlondae.. 

Unionktae.. 
Unwnklae.. 
Unionidae.. 
Unionklaa.. 
Uraonklae.. 
UnkyMae.. 
Unionktae.. 
Uraonktaa.. 
Unkxiktaa.. 
UnkxMae.. 

Unk>radae.. 

Unkxiktae.. 

UnkxMae.. 

UnkxMaa.. 
Unkmktoe.. 
Unkxtktae.. 
Unkxwdaa.. 
Umonktaa.. 


Unkxiktee.. 
UnkXMdae.. 
Unionktae.. 

UnkXMdae.. 
Unionktae.. 


Unkxwtaa.. 

UnkXMdae.. 
UnkXMdae.. 


UnkXMdae „... 

MargaritHeridaa. 

UnkXMdae 

Unionktaa 

Unkxiktaa 

Sphaariidaa  _...... 

Sphaeriidaa  ........ 

Unkxtktae 


UnkXMdae.. 
UnkXMdae.. 
Unkxiktae.. 
Unkxiktaa.. 


unioniOM.. 

Unkxiktaa.. 
Unkxiktae.. 
UnkXMdae.. 


Common  nama 


Appalachian  elktoe  (muaaaQ.. 
Brook  fkMter  (mussel) 


Fkxkta  arc-mussel 

Fat  three  ridge  (mussel) .... 
Caktomia  ftoater  (mussel).. 


Spectacle  case  (pearly  musseO.. 


Western    fsnsheN    (=c  western    larvshell 

pearfy  musseQ. 

Sakr^a  mucket  (mussel) 

Waccamaw  lance  pearlymusael 

Neuse  slabsheli  (mussel) 

Yelk)w  lance  (mussel) _™ 

Cape  Fear  spike  (mussel) 

Winged  sptke  ( =  recovery  pearly  mussel).. 

Altamaha  lance  (mussel) 

Attamaha  spkiymussel  (^Georgia  spiny 

musseQ. 

Waccamaw  spike  (mussel) 

Purple  bankcUmber  (musseQ 

Angled  rtffleshell 

Cumberlandian  combsheN ;. 

Oyster  mussel 

AcomsheN  (~aoom  pearly  mussel) 

Fockshell  (»  Lewis'  pesriy  musseQ 

Upland  comtwhell  (mussel) „ 

Southern  acomshell  (mussel) 

Tennessee   rifflesheN   (=neaft>y  pearly 

mussel). 
Norttiem  rifflesheH  (mussel) 


Snuffbox  mussel. 


Narrow  pigtoe  (mussel).. 


Atiantk:  pigtoe  (mussel) 

Fine-lir>ed  pockett>ook  (mussel).. 

Souttiem  sandsheM  (mussel) 

Lined  pockettxx>k  (mussel) _ 

Yeltow  lampmussel 


Unkxiktae.. 


Waccamaw  fatmucket  (mussel) 

Orange-nacre  mucket  (mussel) 

Neosho     mucket     ( =  Neosho 

mussel). 
Shkty-rsyed  pocketbook  (musseQ . 

Banens  heeispktter  (mussel) 

Tennessee  heeiapliner  (mussel).... 
Green  IkMter  (mussel) 


pearly 


Carolina  heelsptitter  (musseO.. 
Scaleshell  (mussel) 


Slabskta  peartymussal 

Alabama  peartshell 

Alabama  moccasmsheN  (musseQ.. 

Coosa  moccaakiahsN  (mussel) 

Round  ebonyahaH  (mussel) 

Sangra  da  Ciisto  peaclam 

(Peadam,  no  common  name) 

Oubshell  (mussel) 


Southern  chibsheN  (musseQ 

Dark  pigtoe  (mussel) 

Soutttem  ck;tishell  (musseQ 

Tennessee  dubsha*  (musseQ ... 

Ovate  ckteheN  (mussel) 

Oval  pigtoe  (mussel) 

Wanior  pigtoe  (mussaQ 

Pink  pigioe  (musseQ 

True  pigtoe  (mussaQ 

Texas  homshaH  (musseQ ........... 

Texas  haalspllttar  (musssQ 

Triangular  kklneyshell  (mussel) . 


Historic  range 


.  NC. 
CT,  GA,  MA,  MO.  ME.  NC. 

NH.  NJ.  NY.  PA,  SO,  VA, 

VT.  WV.  Canada. 
FL 

FUQA. 
AZ.  CA.  10.  NV.  OR.  WA. 

UT.  Canada.  Mexk» 
AL.  AR,  lA.  IN.  IL,  KY,  MO. 

NE?,  OH.  TN,  VA,  Wl. 
AR,  KS,  MO,  OK. 


TX,  Mexico. 

N& 

NC. 

NC.VA. 

NC. 

AL.GA. 

GA. 

GA. 

NC. 

AL.GA,FL. 

AL*,  TN*. 

AL.  KY,  TN.  VA. . 

AL.  KY.  TN.  VA. 

AL*.  TN*.  VA*. 

AL*.  TN*.  KY*. 

AL.GA. 

QA. 

AL*.  TN*. 

IL.  IN.  KY.  Ml.  OH.  PA,  WV. 

Canada. 
AL.  lA  IL.  IN.  KS.  KY.  MS. 

Ml.  MO.  OH.  PA  TN.  VA 

Wl.  WV,  Canada. 
AL,FL 

GA  NC.  SC.  VA 

AL.GA 

AL.FU 

AL.GA 

CT.  GA.  MA.  MO.  ME.  NC, 

NH.  NJ,  NY,  PA,  SC.  VA 

VT.  Canada. 
NC. 

AL.GAMS. 
AR.  KS.  MO.  OK. 

AL.FL.GA. 

TN, 

AL,  QA  lU  IN.  KY.  TN.  VA 

MO.  NC.  NJ.  NY.  PA  SC. 

VA.  WV. 
NC.SC. 
AR.  lA.  IL.  IN.  KY.  MO.  Ol. 

OK.  SO. 
AU  TN,  VA 
AL 

AUGAMS. 
AL.GATN. 
AUFL 
NM. 

CAOR. 
AL.  IL,  IN,  KY,  Ml,  OH.  PA 

TN.  WV. 
AL.GA.MS. 
AL. 

AL.  GA,  MS,  TN. 
KY,  TN,  VA 
MS.AL.GA. 
AL,FUGA 
AL 

AL  KY,  MS,  TfL 
AL 

NM.  TX,  MexKO. 
LATX. 
ALGA.TN. 
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Status 


Cate- 
Bory 


2 
2.. 

2.. 

2. 

2- 


2 

2 

2 

2 J 


PE.... 

2. 

PE 

2 


2... 
2... 
1„. 
2... 

2... 
2... 


Trend 


0... 
0... 
D... 


S... 
U..- 
S.... 
0_. 


U Rt 


2 


2... 
2... 
1... 
2... 
2._ 
2... 
2.. 
2... 
2._ 
2... 
2... 


2  .. 
2... 
2... 
2_ 

2... 


2 

2 

2 

2 

2 

2 


own 


FM.. 
Re.. 
R4.. 

R2- 

R5.. 

R4- 
R4.. 
R2- 
R4.. 

R5.. 

R4.. 

M.. 


R1.. 
Rt. 
R1. 
R6.. 


Soentiflc  nama 


nyiJutrancfms  /oneai  (van  cJar  SctMle. 

t«34) 
Ptychotxanchus     ocadentalis     (Conrad. 

1836). 
CtaMtutr  cytndnca  stiigiHata  (B.M  Wnght, 

18Se). 
QOKKxjnons  mtctwHt  (Smipson,  1890) — 
Smptonaias  ambigua  (Say.  1825) — 


U... 
U... 
U_ 
U- 
U... 


u.. 

U- 

u.. 
u.. 

u.. 
u.. 
u.. 
u.. 
u.. 
u.. 


R1.. 
R4_ 
R3.. 
R4.. 

R2.. 
R4.. 

R4.. 
R4. 
R4.. 


R2-... 


R2. 


R2._ 
R1... 
R2... 
R1... 
R1.- 
R3_ 
R4_ 
R4_ 
R4... 
R4._ 
R4.. 


R4.. 
R4.. 
R4.. 
R2.- 
R1. 

R1.. 
R1.. 
RB.. 
R4.. 
R4.. 

R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4. 


TiMOtaame  HvtduB  (Rafinesque.  1831).. 

Tamlaanm  ptOua  (Conrad.  1S38) .._ 

TmndKtoognala{\\.9».  1860) _.. 

V90S9  ci)ULl!tf0ruJ9  Athoam,  1964 

vmosa  tabaHs  (Lea.  t831) 

W)b«  ormwrw»  (Waftar .  1925) 

Vmoaa  perptMpurm  (Lea.  186t) 


SNAILS    (MOU.USKS.   Class   Gas- 

TBOPOOA). 

Ganus  and  species  undescribed 

G«nus  and  species  unde3cnt)ed 

Ganus  and  species  urxtescnbed 

Aaotoxus   coloradensis   (J.    Henderson. 

1930) 
Algamofda  newcombiana  l=Uttonna  au- 

bmtunda)  (Carpenter.  1865). 

Ammomma  yatesi  Cooper.  1868  — 

Ainphigyn  alabamenss  Pilstxy.  1906 

Aotmbia  cutven  (Hubocht.  1971) 

Antraths  brewen  Hersctiter  A  TTiompson, 

1980. 

Apacheaxxua  araonaa  Taylor.  1967 _ 

Aphaostracon     asthenes      (Tbornpson, 

1968) 

y^^fcaosoacorj /TXJnas  (Pilsbry.  1899)..- 

Afihaostncon  pycnus  ^jy>om()&or\,  1968).. 
Apttaostracon    xynoelKtus    (Ttionipson. 

1968). 
AahmuneOa  hebarcf  PHsbry  &  Manatta, 

1923. 
Aahmunella     macromphala     Vagvotgyi. 

1974 

/UAmuieAs  pasoTMS  (Drake.  1951) 

Aaaiminm  mnma  Berry.  1947 

Aaaiminea  pacoa  Taytor.  1967 

Snnaya  notabiSs  Cooper.  1883 

Careta  ca  12  spp 

Gt*js*t  ^ids  (Baker.  1927) _ _ 

QncmnaHa  he/iccgyra  (TDwnpson,  1968) . 

Qnannatia  mca  (Thompson,  1968) 

Onarmatia  monroensis  (Oall.  1885) 

Onannatia  parva  (Thompson,  1968) 

dndrmatia  ponderosa  (Thompson,  1968) 


Famity 


Unionidae.. 
Unioivdaa.. 


Uniondae.. 


(Jworvdaa.. 
UniOMdae.. 


Hydrot>iidae. 
Hydrot>iida«. 
HyttotNidae . 
Acrotoxidae.. 


Common 


Southern  ludneyshea  fmusaaff). 


OuacMa  kidr>eysheM  (musseQ 

Roug^  rabbiMoot  ^wiaaol) — 

Fate  spih*  (muaael) 

Salamander  mussel 


Purpla  kHiput  (musaal) 

Savannah  hllipul  (mussel) 

Mexican  lawnsteot  (musseO 

Choctaw      be&n      (^Qwctaw 

muaael) 
Rayed  baan  (muaael) 


Kantiicky  creekahetl  (=Ortnwn'a  paarV 

fHirpla  bean  (-Fine-rayed  pu«p<e  pearty 
mussel). 


MMoric  range 


Littorimdae.. 


Ammomtelhdae . 

Ptanortudae 

HydrobiKJae 

Hydrotxidae 


Hydrobiidae. 
Hydrabiidae ., 

Hydrobiidae. 

HydrotJtidae . 
Hydrobiidae. 

Polygyridae.. 


Potygyndae... 


R4.._.  Otdnnalla  vantiyningi  C^anstta.  ^934) . 


dndnnaOa  trekiwae  (Thompson,  1968)...- 

Ctappia  cafmbanais  Oetycf).  1965 

Civpia  umtmala  (Walker,  1904} _.„ 

CocMbp*  nmna  PIsbry.  1935 

Oyptomntbe  magnld&nlati  i  =  Triaopsis 

muHani  m. )  (Pilsbry.  1940). 

OaslotS  mamtaoi  H  B  Baker,  1938 _. 

Oaaa  marrrtoransis  H  8  Baker.  1932 

codtergn  (Pilsbry.  189S).. 

(1  Lea,  1881) 

Bknia  at>anyensta  (GonioCMsa  a.)  (Lea. 

1864). 

£■»«•  jfHOfc  (Anttwny.  1854) 

Etmm  awmnaa  (Goockicti.  1941) 

flmii  aniMWoa  (Conrad.  1834) 

firnii  batma  (1.  Lea,  1861).._ 

Etma  boyinniana  (t.  Lea,  1840) 

enrma  brevs  (Reeve.  1860) ...._ 


Polygyndae 

Assimmetdae.. 
Assimineidae.. 

Anondae -. 

Amastndae 

Succmeidaa 

Hydrotxidae  .„. 
Hydrobiidae..- 
Hydrobiidae.... 
HytJrobadM  ». 
Hytlnsbiidaa .». 

Hydrobidae.... 

Hydrobiidaa.... 
rfyui  uuNuaa .». 
Hydrobiidaa .... 
Hydrobsdaa .~. 
Potygyridaa 


Brunaau  Hot  Springs  snaM.. 

Virile  Amargosa  snail 

Bliss  Rapids  sna^ .. 


Rocky  Mountain  capstieR  (snaiO-. 


r4ewcomb's  Kttorine  snail.. 


ACR- 

AR.  KS.  MO.  OK. 

KV.  TN.  VA. 

7X 

AR.  lA.  lU  IN.  KY.  Ml,  MO. 

NY.  OH  TN.  PA.  W»,  WV. 

Canada. 
IL.  IN,  KY.  Mt.  MO,  OH.  TN. 
GA.  NC,  SC. 
TX,  Mexico. 
AUFU 

AL,  IL.  IN.  KY.  Ml.  OK  TN. 

PA.  VA.  \NV.  Canada. 
KV. 

TN,  VA. 


O. 
NV. 

ID. 
MT.  CO. 

CA,WA.OR 


Tight  coin  (=Yate'8  snail).... 

Shoai  spnte  (snail) — 

Tumbling  Creek  cavesnail .-. 
(SnaM.  no  common  name).„, 

Bylas  springsfwl — .. 

Blue  Spring  hydrobe  (snail)- 


Wekiwa  hydrobe  (snail). — - 

Deme  hydrobe  (srudl) 

Fenney  Spnng  hydrobe  (snail).. 


Hacheta  Grande  woodlandsnaH.. 


Cook's  Peak  woodlandsnaH 


Franklin  Mountain  «M)Od  snal . 
Badwater  snail 


Heficariorvdae . 

Diacidae „.. 

Olsadae 

PfeufDcendaa .. 
PleuiDceridM .. 

Pleufoceodae.. 
Pieuroceodae 


Pecoe  assiminea  snail 

Santa  Barbara  shelled  slug  (=Slug  snafl).. 

Ger>us  (Snails,.no  common  names)- 

(Snail,  no  common  name) -.. 

Crystal  siltsnail  ( =  helico«l  spring  snafl) 

Ictletiicknee  siltsnail — _ 

ErrterprTS©  sittsnaH .- —— 

Pygmy  sittsnaH - 

Ponderous  siltsnal  (=Ponderous  spring 

snaM). 
Seminole    siltsnail    (=Semino4e    Spring 

snail) 
Wekiwa  siltsnail  (=Weki«»a  Spring  snail)... 

Cahaba  pebblesnail — 

Umbilicate  pebblesnaR 

PtuwTtom  cave  snati -.«-....-,*««.«..«.«. 

Mssion  Creek  oragenMn  (snail) 

Mt  Matafao  difierent  i 
Marbled  disc  (snail) 

Cockereirs  striate  disc  (snal) 

Mud  elimia  (snail) 

Btack^rest  etma  (-Albany  antHf.. 


Ample  elimia  (snaV). 


Lily  Shoals  elimia  (snaiQ . 

Ptauocehdoe I  (SnaH,  no  common  name).. 

Plewocendae I  Walnut  elimia  (snaiO.- 

Pfcuroceridae I  Ftaxen  elimia  (snaiO 

Pleurocerklae I  Short-spire  elimia  (snaM)-..- 


CA. 
AL 
MO. 
AL 

AZ. 
FU 

FL. 
FL 
FL 

NM. 

TX. 
CA 

NM. 

CA 

HI*. 

tA 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
AL 
AL 
TX 
KX 


ID. 

SO. 

AL 

FL 

< 

AL 
AL 
AL 
AL 
.  AL 
AL 


TX,  Mexico. 
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Statue 


Cat*. 
9o»y 


2. 
2. 
2. 
2. 
2. 
2., 
2. 
2.. 
2. 
2.. 
•2.. 
2. 
2.. 
2.. 
2., 
2.. 
2.. 
2.. 
2.. 
2.. 
2.. 
2.. 
2.. 

2.. 

2.. 

2.. 

2.. 

2  . 
2.. 


30.. 


1.... 
2.... 
1.... 
PE.. 


2... 
1... 
1... 
1... 
2... 
2... 
2... 
2... 
2... 
2... 
2... 
2... 


2.. 
2.. 
2.. 
2.. 
2.. 

2.. 
2.. 
2.. 
2.. 

2.. 

2.. 

2.. 

2.. 


Trwid 


U 


Ra- 
gkm 


R4.. 
R4. 
R4., 
R4., 
R4., 
R4., 
R4., 
R4., 
R4., 
R4., 
R4.. 
R4., 
R4„ 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R1.. 

R1.. 

R1.. 

R2.. 

R3.. 

R4.. 
R1.. 

R1.. 


R1. 


SdanlHic  nam* 


Cllrnii  cahawbensts  (I  Lea,  1841) 

EXrrw  avians  (I  Lea,  1861) 

Bimia  crenatella  (I.  Lea,  1860) 

Elimia  faacmans  (I,  Lea,  1861) 

fiSmis  /uaiiofrma  (I.  Lea,  1861) 

Elimia  garttaromi  Lea,  1862) 

EMmia  hartmaniana  (I.  Lea,  1861) 

Elimia  haymna  (I.  Laa,  1843) 

flmit /i^olw  (Conrad,  1834). 

Elimia  impressa  (I.  Lea,  1841) 

£li7M  intarvaniens  (I.  Lac,  1862) 

aiir»iis>ooa»  (Goodrich,  1936) 

Elimia  laata  (Jay.  1839) 

Elimia  nasauia  (Conrad.  1834)„ 

£*»•  o#Mul«  (Conrad.  1834) 

f*T»i«  pilKfiiry/ (Goodnch.  1927) 

Elimia  pigiaaformis  (I.  Lea,  1864) 

Elimia  pygmaea  (H.  H.  Smith.  1936) 

Elimia  showatteri  (\.  Lea.  1860) 

Elimia  vanuxemiana  (I.  Lea,  1843) 

Elimia  vahans  (I.  Lea,  1861) 

Elimia  vahata  (I.  Lea,  1861) 

Eremanonta    immacutata    i.=^Micrarionta 

i)  (WiHet  1937). 
Eramahonta    miUapalmarum    ( =Micraih 

riontam.)  (Berry.  1930). 
Eremanonta    momgoana    (=Micrarionta 

m.)(Beny.  1929). 
Euchemotrema  cheatumi  (.^Stenotrema 

laai  chaatumi)  (FulNngton.  1974). 
Euchemotrema  hubrichti  (=Stenotrema 

A.)  (Pilsbry.  1940). 

Fehssia  /ncoe*  Walker.  1925 „.. 

Fluminicola  avemaUs  (Pilsbry,  1935) 


Family 


Fluminicola  cokjmbianus  (.=Lithogfyphua 

c)  (Hemphill  In  Pilsbry.  1899). 
Fktminicola  memami  (Pilsbry  A  Bek:her, 
1892). 
I R1 «s/)aral»/x/«««f(HaWeman,  1841) 


R2.. 
R2., 
R2.. 
R1.. 

R2.. 
R2.. 
R2.. 
R2.. 
R2.. 
R5.. 
R5.. 
R2.. 
R4.. 
R4.. 
R5.. 
R4.. 

R4.. 
R4.. 
R4.. 
R4.. 
R4.. 

R4.. 
R5.. 
R4.. 
R6.. 

R1.. 

R1.. 

R1.. 

R1.. 


"FbntaUcella"  chupaciaraarKftor,  1967.... 

"FbntetceHa"  daviai  J»itor.  1967 

"FonteHcella" gHae  Taylor,  1987 

FonteHcella    (-^Vgubpss)    idahoansia 

(Pilsbry.  1933). 

"FonteHceUa  "  metcalfi  Taylor.  1 987 

"Fontelicella"pacos0nsislsfoi,  1967 

"FonteUcella"  roamaUensia  Taylor.  1967.... 

"FonteUceHa"  tbemtahs  J  afkx.  1967 

'FonteUcella"  tnvtaHs  (TayUx,  1987) 

fiorrtlj^Brw /»oi(s/r)per!  (Hubocht  1976) 

Fdobgana  lumtella  (Hubncht  1976) 

Gaatocopla  dalhana  dalliana  Sterki.  1896 

Glyphyalinia  dingmani  {Dan,  1890) 

Gi^jy^irxis  pecto  Hubncht  1966 

Glyphyatnia  radeh  (Dall.  1896) 

Goniotess  (^Elimm)  mtemjpta  (Halde- 

man.  1840). 

Gyrotoma  axciaa  (I.  Lea,  1843) 

Gyrotoma  laiaiai  {\.  Lea,  1869) « 

Gymloma  pagoda  [\.  Laa.  1845) 

Gyrotoma  pumda  {\  Lea,  1860) 

Gyrotoma      pyramidata      (ShutUeworth, 

1845). 

Gyrotoma  im*«t(H.  H.  Smith,  1924) 

HaHcodiacua  diadama  Grimm,  1967 

Hatcodiacua  hexodon  Hubncht  1966 

HaHsoma  jaciisonense  (CarinHex)  (Herv 

derson.  1932). 
Helminlhoglypta      allynsmithi      (Pilsbry. 

1939). 
HelmMhoglypla  arrosa  pomoensia  (A.  G. 

SmilM938). 
HaMrtmogfypfa  arrosa  wHUamai  (A  G. 

Smith,  1938). 
Haktmmogfypla  callistoderma  (Pilsbry  & 

Ferris,  1918). 


Plaurooaridae 

Plaurooaridaa 

Plaurocaridaa 

plaurocaridaa .._ 

Plaurooaridaa 

Plaurocaridaa 

Plaurocaridaa .~ 

Plaurocaridaa 

Plaurocaridaa 

Plaurocaridaa 

Plaurocaridaa „. 

Plaurocaridaa 

Plaurocandaa „.. 

Plaurocaridaa 

Plaurocaridaa 

Plaurocaridae , 

Plaurocaridaa 

Plaurocaridaa 

Plaurocarida* 

Helminthoglyptkte*.. 

Helminthoglyptidae . , 

Helminthoglyptklae . . 


Polygyridae. 
Polygyridae.. 


AncyMaa 

HydrobiWae. 

Hydrobiidae. 

Hydrobiklae. 

Lymnaeidae. 

Hydrobiidae. 
Hydrobiidaa. 
Hydrobiktaa .. 
Hydrobiidaa., 


Hydrobiidae 

Hydrobiidae 

HydrobiNlaa 

Hydrobiidaa .... 

Hydrobiidaa 

Hydrobiidaa 

Hydrobiidaa.... 

PupWidae 

ZonWdaa 

ZonitkJaa , 

Plaurocaridaa.. 

Pleuroceridae ., 
Plauroceridaa., 
Plaurocarida*.. 
Plourocaridaa .. 
Plaurocaridaa.. 

Plaurocarida*.. 


Planorbidaa. 


Helminthoglyptktee.. 
Helminthoglyptidae.. 
Halminttioglyptktee . . 
Helminthoglyptklae . . 


ConMDon  name 


Cahaba  elimia  (snaH).. 
Spindle  eiimia  (snaH) .. 

Lacy  elimia  (srtaM) 

Banded  aMmia  (snaM) » 

Fusiiorm  elimia  (artail) 

CoidiMtar  alimia  (sntf).... 
Hlgh-spirad  alimia  (snii) . 

Silt  alimia  (snail) 

Gladiator  alimia  (snaiQ  ■ 
Cortttricted  elimia  (snaiO . 
Slowwater  elimia  (snaH) ... 

Hearty  alimw  (snail) „ 

Ribbed  alimia  (snaiO — 

RourKt-rib  elimia  (sriaiQ .. 
Caspar  eiimia  (srwil).. 
Rough-linad  alimia  (snaR) . 

Pupa  alimia  (snaiO 

Pygmy  elimia  (snaH) 

Compact  elimia  (srtail) 

Cobble  elimia  (snaH).. 
Puzzle  ellm'.a  (snail).. 
Sguat  ekmia  (snail)... 
White  desertsnaH 


It:: 


Thousand  Palms  desertsr>ail.. 


Morongo  (=Cok)rado)  desertsnail  .„.i... 


Palmetto  pillsnaH..... 
Carinate  pillsnaU 


(-Muddy    Valley 


(  =  Pahranagat 


River 


Hood  ancylid  (snaH).... 
Moapa    pabtilesnail 

turt>an  snail). 
Columbia  petiblesnaH  (  =  Great  Colutnbia 

River  spire  snail). 
Pahranagat    pebt>lesnail 

Valley  turtwn  srtail). 
Shortfac*  lanx  (= giant  Columbia 

limpet). 
Oupadera  springsnaH .... 
Davis  County  sphngsnaN 
Gila  spnngsriail.... 
Idaho  springsnail. 


Presidio  County  springsrtail . 

Pecos  springsnail 

RosuvaH  springsnail.. 

New  Mexwo  hotspring  snaH .. 

Three  Forks  springsrtail .« 

Tapered  cavesnail 

Groanbrier  cavesrMil 

Shortneck  snaggletooth  (snail).. 

Fragile  supercoil  (snaiQ 

Blind  glyph  (snail) „.. 

Maryland  glyph  (snail) 

Knotty  elimia  (snaH) 


Excised  sktshell . 
Striata  slitshall.. 
Pagoda  slitshell.. 
Ribb*d  slitshell., 
Pyrannd  slitshell .. 


Round  slitshell 

Shaggy  coH  (snaH). 
Toothy  coil(snail)..„ 
Jackson  Lake  srtaa.. 


Merced   Canyon   shoukjerband   (=Allyn 

Smith's  banded  snail). 
Pomo  bronze  shouklertwnd  (snaH) 

Williams'  bronze  shouk)ert>and  (snaiO 

Kem  shouMertMnd  (snail) 


AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
CA. 

CA. 

CA. 

TX 


AL 
NV. 

10.  OR,  WA 

NV. 

ID,  OR,  WA. 


TX 
NM. 
10. 

TX 

NM. 

NM. 

NM. 

AZ. 

WV. 

WV. 

NM. 

NC 

AL 

KY.  MO.  VA.  WV. 

NCTN. 

AL 
AL 
AL 
AL 

AL 

AL 
VA. 
TN. 
WY. 

CA 

CA 

CA 

CA 
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StaiM 


Cate- 
8<xy 


2.. 
2. 
2„ 
2. 
2. 


2.... 
PE.. 
2.- 
2... 
2... 
2._. 


2 

2 

2 

2 

2  — 

2 

2 

2 

2 

2 

2... 
2.-... 
2_.... 

2 

2 

2 

2 


2 

2 

2...... 

2 

2 

2 

2...... 

2 

2 


Trend 


U..- 
U.- 
U~. 
U- 
U.~ 
U~ 
U.„ 
U-. 
U.... 
U.... 
U.... 
U... 
U... 
U._. 
U„- 
0-. 
U- 

U- 
U... 
U... 
U... 

U... 
U™ 
U.„ 
U... 


gion 


2 

2 

2 

2 

2 

2 

2 \ 

2 

2 

2 


2 

2 

2 

2 

2 


2 U 


R1... 

R1-. 

R1... 

H1_ 

R1„ 

R1_ 

R5.. 
R1„. 
R4... 
R4... 
R4.. 
R4.. 

R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 

R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 

R4.. 

R4.. 
R4. 
R1.. 


Scientific 


mohavMim      (Beny. 


nckSniarm 


R1  - 

R1 

Rt.._ 
R1 .... 
R1 .... 
R1 .... 
R1 .... 


R1.. 
R1.. 

R1.. 

Rl.. 

R1.. 

Rl.. 

R4.. 


19C7). 
Helnmthoglypta 

Ovlsch.  1919). 
Hetmntho^ypta      nicUinanm 

(M«wco«Tit>.  1861) 
Hekmnthoglypm      sequacol* 

(Berry.  1938). 
Hekmnthogtypta  trasJu  coelatm  (Bartsch. 

1dl«) 
Helminthogfyp<»     wMehana    (HemphO. 

1911). 

to  Ouviaks  (Say.  1834). 

Um  ap 

Leptoxis  ampla  (Anthony,  T855) 

Laploias  ctpeata  (H  H  S(ni(^  1922) - 

Leplcms  axnpaca  (Anttwny.  1854) ._ „ 

L«pft7«s  crassa  (=Atheamu  c.)  (Hakle- 

maa  iB4i) 

LeptoxK  formani  (1.  Lea,  1843) 

Laptoms  tormoaa  (1.  Lea.  I860). 

i«pto«s  «?»»  (Antnony,  1880)- 

Leploids  mtM  (H  H.  Sn»th,  1922) _ 

Leptoas  melanoKfus  (Conrad.  1834) _.. 

t«pto«s  nwnor  (HinckJey,  1912) 

tepttuos  occumta  (H.  H.  Snrth,  1922) 

Leptoias  pKta  (Conrad.  1834) 

LapKoss  pttcata  (Conrad.  1834)...._ 

Laploas  praemaa  {Say.  1821) 

Leploas  sfiowa/lon  {\.  Lea,  T880).. 

Laptoms  laenata  (Conrad.  1834) 

Laptojos  vvgata  (t.  Lea.  I84ty 

Laptoms  vtttam  (I.  Lea.  1860) 

Lepfnum  ihumattmi  0  l»a.  1861) 

Lioplax  cyclaatoamtorrns  (\.  La«,  1S4Y)..-. 
Uthasia  armigera  (Say.  1821) 

(Jittesis  armgara  (Say.  1821) 

Ljfhasu  axta  (1  Lea,  1 888) 

Ljthasm  duttoniana  (Lea,  I84t) 

Litfiasm  gencuiata  (Hatdenwi,  1640). _ 

LHhasm  layana  (Lea.  1841) _ „.. 

Ufiasia  Itma  (Corvad.  1834) — ™ — ... 

mnasla  aaietmaa  (Conrad.  1B»«) 

UVtasia  varrucifsa  (Rafmesque,  1820) 

Ueaedon    ciausus    iroaatAis    HubricM. 

1966. 
MasOdon  ctancfw  (Rehder.  1932)- — 


Famity 


Hatninlhoglyptidaa... 
Haiinnttx>gtyptida».„ 
Haliiwi(tK>gtyptida».~ 
Helminthogtypiidaa.- 
Hatn«r«ioglyptidaa-. 
HelniinttK>glyptidaa ... 


Pleuoceridae . 
Lynmaeidaa.... 
PleuroceridM. 
neurocendaa. 
Pletf ocendae . 
Pleurocendae . 


PteurocerxJae . 
Pleurocendae. 
PleuroceridBe . 
Ptourocandae. 
Pteurocendae . 
Pleurocendae.. 
Pleurocendae. 
Pleurocendae.. 
Pleurocendae. 
Pleuroceridae . 
PiBurocendae . 
Pleurocendae. 
Pteurocendaa . 
Pteuroceridaa . 


msodoo  ctngmancus  (Pitsbry.  1904) 

ktsaodon  otaataa  HubrlcM,  1975 

Micfanonta  facta  (Newcomb;  1S64) 


HMcranonta  fetalis  (Heniphiil.  190t) ... 
JUfcnviantt  9at)6i  (Newcoiab.  1664). 
ttij»Jonta  opuntm  Roth,  1975 


Micranoota  rowetli  bakerensis  (Pilsbry  A 

Lowe.  1934). 
Uicmnanla    romaU    mccaana     (Willai. 

tSSS). 
Mboadanis      drcumcannata      (Staama. 

1679). 
klonadania  Melis  mnor  (W.  6.  Bmney. 

1865). 
Uanadena  fidets  pronotis  (Berty.  1931)..- 
Momnkina      hMebfwtdi      yoaamitanata 

(Unm.  1916). 
MonadarMf  mormonum  buttoni  (Piisbry, 

WOO). 
Uonmtania  mormonum  Imauta  (Pilabry, 

1927) 
MonadBna  setosa  (Talmadge.  1952) 


klonadania  imgMytas  (Hartna  A  Smith, 

1933). 
Neoptanortiis  carinatus  Walker.  1908 


VWipandae 

Pleurocendae.. 

Pleuroceridae.. 
PtBurocendaa .. 
Pleurocendae.. 
Plaurocanoae . . 
Pleuroceridae.. 
Waufocendae . . 
FvaorocenoBe . . 
Pteurocendae .  . 
^jf^^ndae 


Potygyndae.. 


Comnoiiname 


VdorMHe  ihouldartMnd  (anail)- 


0«chiit«'s)  Peninsula  Coast  Range  ahout- 

dartiand  (snail). 
BridBBS'     Coast     Range     sboutdaitand 

(anal). 
Radwood  shouldertend  (snail,  no  subap- 

dfic  name). 
Paninsuiar  Range  shouldartand  (snaiL  no 

aybapeofic  name). 
Mwro    shoukjertartd    (=Banded    dune 

anai*. 

Spiny  aversnal 

Bantjury  Springs  Innpal 

Round  rocksnail 

Agate  rocksnaN. 
Ob4ong  rocksnal- 


Boulder  (==  crass  rivw)  snal 

Interrupted  roctcsnai- — ..«.«»» 


Po^f^^wdaa 

Po^ygyndae 

PTBwiiiKnogiypeoa9.. 

Hatminttwgtyptidaa.. 

Hetminthoglyptidae.. 

Hairainthoglyptidaa.. 

Hetmmthoglyplidae . . 

Hatminttxjglyptidaa.. 

Hakwiihoglyptida*.. 

Heimtnlhoglyptidae . . 

Hatmniitxjglyptidaa.. 
tlelmintnogiYptidaa.. 

Helmintt>oglyptidae . . 

Helminthogiyptidae . . 

Helminthoglyptidae  . 

Helminthoglyptidae 

Pianortidaa 


Maiden  rocksnai.. 
RottjrKl  rocksrvi.. 
Lyrate  rocksrwt.. 
Black  emdafta  (srwl). 
Krx]t>  mudaha  (snail).. 
Bigmouth  rocksnart. 


Spotted  rockana* 

Plicate  rocksnail »»,. 

Oiyx  rocksnail  (^malnstFeam  itvar  anal).. 

Coosa  rocksnail . — 

Painted  rockarw« ^ 

Smooth  rocksnail .*,........■...«......« 

Striped  rocksru* ____ 

Mat  peooiaanaa — .._.„,.......  .............. — 

xjfwoncaa  Mopiax  (snaa/ 

Armored    rocksnail    (=:armigarous   river 


Hiatortc  range 


CA. 


CA 

CA. 

CA. 

CA. 

CA. 

TN.VA. 

ID. 

AL 

AL. 

AL. 

AUQA,TT1 

At. 
AL 
AL 
AL 

AL 

AL 

AL 

AL 

AL 

KY.TN. 

AL 

AL 

ALTN.NC. 


Amnored  rocksruMi ~ - — — 

Knot)t>y  rocksnail - - — «.■ 

Helmet  rocksnail  (=Outton's  rivar  snaiO -■■ 
Ornate  rocksnail  ( ^yer^rculate  rWer  snail) . 

Rugnoae  rocksnail  (  =  Jays  nver  snail) 

t^^rty  focksnaM  (=Bk  River  we  snaN). 

Muddy  rocksnail  (=njgged  nver  snaH) 

V^aricose  rocksnail  (= verrucosa  We  snal) 
(Snail,  rw  common  name) — 


Calico   Rock   ovai    (^Ctench's   middle. 

iDOthed  land  snaH). 

Ongman  covert  (snail) 

Engraved  covert  (snail) _ _ 

Santa  Bartera  iaiai'idanail  (=>concenlra«- 

ad  snail). 
San    Mcttoiaa    iaiandsnail    (^(ratamal 

srail). 
San    Clemente     iaiandsnail     (=Gabb'8 

snail). 
PncUypear    islarKtenail    (=pnck>y 


(Snail,  no  common  name) 

Caiiloma  McCoy  srwi 

Kaatod  sidaband  (anM) 

Mirwr  Pacific  sidet>and  (snail).. 


Rocky  coast  Pacific  sideband  (anaH) 

Yoaanite   manpoaa   sidaband   (=lndian 

Yoaemila  ar«ail). 
Button's  Sierra  sidet>and  (sruH) 


Hirsute  Sierra  s>det>and  (snaM) ~-|  CA 

CA. 
CA. 

(SnaH,  no  common  rtame). 


Tnmty  bnsttesnail  (=CaWomia  northern 

fivar  snail). 
Shasta  aktoband  (snail) 


AL 

ALGA.  LA. 
AL  IN.  KY.  TN, 

AL  IN.  KY.  TN. 

AL 

TN. 

ALKY.  TN. 

TN. 

ALTH 

ALTH 

AL  KY.  OH.  TN. 

AL 

AR. 

I«;TH. 

N& 

CA. 

CA. 

CA. 

CA. 

.  CA. 

CA. 


I 


CA. 


OR 

CA. 

CA. 


Stahia 

La«l 
Ra- 

gion 

Cata- 
gory 

Trend 

2 

U 

U 

U 

U 

U 

S      „. 

R4..... 
R4..... 

R4 

Rl 

R2..... 
R2™. 

2 

2 

2 

2 

3C,      ., 

2 

u     ,.. 

u 

u 

u 

Rl 

Rl 

Rl 

R6 

2 

2 .-. 

2 

2 

u 

u 

u 

u 

R2.._. 

R6 

Rl 

Rl ..... 

2 

2 

2 

2 

u 

Rl ..... 

PE 

u 

Hd>»« 

2 

u 

R4..... 

2 

2 _. 

2 

u 

u 

u 

u 

u 

R6 

R4 

R4 

R1 

R2 

2 

2 

PE 

2 

S 

u 

Rl 

R6 

2 

u.~ 

R6..... 

2 

u 

R6.-.. 

2 

u 

R6 

2 

S 

R4.._ 

2 

2 — 

2 

u 

u 

u 

U..- 

u 

u 

u 

u 

u 

u 

u 

u 

u 

R3 

R4_ 

R4 

R4 

R4 

R4 

R4 

R4 

R4 

R4 

R4 

R2 

R4 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

u 

R4 

2 

U 

u 

R2 

R4._. 

2 

2 

u 

s 

s 

R2 

Rl 

R1.._ 

2.... 

2 

2 

s 

u 

S 

Rl 

R2 

Rl 

2 

2 

2 

u 

Rl 

2.™     .. 

U.™ 

R2 

2 

2 

u 

s 

R2 

Rl .._. 

OcianURc 


Waihar, 

Naoplanoibta  tanmua  P»abiy,  T806 

Naoplanortiia  umbHicatus  \Nalkei.  1906 

AMtilia  fmmiianaia  <Kay.  1979) 

OraohaKx  Honda  Pilsbry.  1939 

Oraohatk  urahamanaia  Gnagg  A 

1974. 
OraoheUx   idahoansis   idahoansis   New- 

oomb.  1866. 
OraohetK  /ug^Ht  i^OaohatoK  /ugata  Jit- 

gaka)  (HamphiN,  1890). 

OB0/»a*r  fmmdanaia  S.  S  Berry,  1932 

OaohaHn  paiiphahca  wabahana  (Plabry, 

1939). 

Oa«VM*rp«i6r)f  farnaa,  1917 

£>»o*etor  sihgosa  coopari. „ 

OaohalBe    athgoaa    goniogin    PliUy. 

1933. 

Ky«a*r   (»Cl«oA«itir   /bgatt 
XBarry,  1932). 
OraohakK  mattoni  (Sotam,  1975) 

Onytoom    haydani   kanabanita    Plabry, 

1948. 
Pam¥iliaa  autacogyta  (Piisbry  A  Faitia, 

1906). 

Panvitraa  carat  Hubricht,  1978 

Parmvitraa  tamaria  Hubiicht  1978 

Parmatraa  vaiidana  Hubricht,  1976 

narufcaffa  7  spp. 


Phnmodrotm  Mtata  (HacacMar  A  Ijoi«- 

lay.  1986). 

/yiyaa  naSnana  Taylor.  1988 

PhyaaUa  micnMnam  ( =Stenophfaa  ta.t 

(Chamberlain  A  Berry.  1930). 
PtiyaaHa  spakjnca  ( '=^Physa  ai  (Tumar  A 

Oanch.  1825). 
Phyaatta  utahansis  l^Phyaa  u)  (Clench. 

1925). 
Phyaalta   zionis   (-Physa   z)    (Pilsbry. 

1905). 
PlanortaHa  magnUica  (»>(laiao>na  m) 

(Pilsbry,  1903). 

Planoiteaa  multivoMs  {Caam.  1647) 

f^tamcara  alvaara  (Conrad.  1634) 

^llBuracaai  anmUlara  (Ckmrad,  1834) 

Plmmcarabniinbvi(\.  Laa.  1652) 

Plaurooera  corpulanta  (Anthony,  1854) 

Ataunaoaia  curt!  (Haktoman,  I64t) 

«9«*t»c««  toramanr  (I.  Lea.  1643) 

Plaurocara  postat  (L  Laa.  1862) 


Family 


rianofDidae .-.. 
ffvanDoae ..»...-. 
uraoriaacioaa .. 


Ofeohelicklae.. 

OMOheiicidae .. 

OMOhaHcUaa 
Oraoholfcklaa 


Oaohelicidaa- 


Alairocaa  f^ranata  (Conrad.  1634)- 
ffleurocawi  ahowaUah  (I.  Laa,  1862)... 

Plaurooara  aatkanr  (aoodrich.  1828 

Polrgyn  hipfiocrapis  (PheiSar.  1646). 
Poiygyra  paragrina  Rehder.  1932 


/VnMcpM  agarhacta  (-llaiatoXi  a.) 

(Thompaon.  i960). 

Pyrgubpsis  bacchua  Harshler,  1968 

0>pr<naaii     caalar    i^Maratorm     c) 

(Thompson,  1977). 
Pyigulopaia  camioua  mnUm,  1988 


PyrgtA)psis  cristaHa  HarsMar  A  Sada. 

1867. 
P)^gutopaia  aiyHavpoma  i^fikaaMooia 

a.)  (Piisbry.  1666). 
Pyrguiopaia   AUiMkaanato   HaraMar   A 

Sada.  1987. 
^^ffutopaia  gtandutoaaa  Harahiar.  1966,—^ 
Pyrgutoptia  i$ol0ua  HaraMar  A  Sada. 

1967. 
Pyrgubpsis  mbmooocua  ( -fforrtaKcaii 

m)  (Pdabiy.  1883). 
^agulopau     /tyinlanwiarnia     HaraMac. 

1968. 

Pyaguktpsis  mormon/ HaatHm.  1869 

^VpMlqoBa  Mam*  HaraMar  A  aada,  4667. 

I 


Common  name 


(Snail,  rto  oomnton  nama) .... 
(Snail,  no  common  name) .... 
(SnaH,  no  common  name) .... 
(SnaM,  no  common  name).... 

Florida  mountainsnail ., 

PInalono  iTwuntaiRanal.... 


Maho  t>anded  mountainsnail „ 

Boukler  pile  mountainanai 


Scheii  Creak  (>Mevada) 
Coaivtile  rnountainanail ... 


Mineral  Creak  mountainarwil 

Cooper's  rocky  mounlainartal....- 

Carmated  rocky  (:»stnata  bandad)  mourv 

tainanail. 
Whortad  ('Vortex  banded)  mouniainanal. 

LaM  rock  (>Walton-«  bwidad)  mowv 

tainanail. 
Kartab  ambersnal 


(SnaM,  no  common  name).. 


Sidelong  auparcoH  (snal) 

Sculpted  auparcoM  (anaiO 

Roan  auparcol  (snaM) 

Oanus  (no  coamion  namaa) . 
Mimic  cavaanaM 


HMoac  range 


AL 


AL 


Plawooaridaa. 
Plaunxaridaa. 
Pleurocendae. 
Plaurooaridaa . 
Pleuroceridae. 


Hydrabidaa. 

Hydrabiktaa. 
MydwbiMaa. 


Hydrotiiidaa . 


Hydmbiidaa. 


Snake  River  phyaa  anai. 

Fish  Uke  phyaa  (=Fiah  latm  i 

Cave  physa  (>  Wyoming  cava  anaV. 

Utah  physa(- Utah  bubble  snHl) : 


Wet^rock  physa  (=Zion  Canyon  anal) 

ilagnlTicant    (>°C:apa    Fear)    rama^wm 

(snail). 
Aoom  rama-hcm  (anal) 

Rugged  hnman^U 

Ringed  homsnail 


Spiral  homanaii . 

Corpulent  homsTMil 

Shortspire  homanaM 

Rough  homsnail 

Broken  t«omsnail 


Skirted  horr>anail.< 

Upland  homsnail 

Taioicopa  homanal.. 
Horaeehoe  kploolh  (anai).. 


W^Hte  hptooth  (  =  strange  many  ahorlad 

land  snaU). 
Ocmulgaa  maralonia  (anaJQ. 


Grand  Wash  spnngsnail 

Beaver  pond  marstonta  (anal). 


Katgman  ^p^^gf^f*         

Crystal  Spring  springsrtal 

Aah   MaadoM  pabblasntf  («Poinl  ofi 

Rooks  Spring  snail). 
Falrbania  apnttgartal 


Varda  Rim  aprmganail  -.«». 
Ekxigate^gland  sphngsnal . 

Oasis  Valley  apringsnaM 

Montezuma  Wail  I 

springanai. 


AL 
M. 

-AZ. 

10, 

D. 

NV. 
UT. 

SO 
10. 

O. 

o. 

UT. 
AR. 


NCTN. 
NC.TN. 
Hi 
7X 

10. 
UT, 


UT. 
UT. 

NC 


AL  Aa  KY.  MO.  TN. 

AL 

AL 

ALTR 

ALTN.  I 

ALGA. 

AL 

ALGA. 

ALGA,  I 

ALTN. 

TX 

AR. 

GA. 

AZ, 


GA. 
AZ. 


NV. 


NV. 

AZ, 
NV. 


NV. 
AZ. 


Oiatal^land    aptkiganal    (> 
Nevada  apring  anail). 


AZ. 
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Statu* 


C«t»- 

go»y 


PE.. 

2.... 


2__ 

2..- 

2.-. 
2..„ 

2™. 

2.__ 
2_ 
2..„. 


2  — 

2  — 

2  — 

2 

2 

2 

2 

2 

2 

2 

2 

2  — 

2 

2....- 

i 

2...„. 

2 

2 

2 

2 

2  — 

2 

2 


1-. 
2- 

3C. 

1... 


2_. 

2... 
2... 

2... 

2... 

2... 
2_ 
2.„ 
3A. 

2... 

2... 

1... 
PE. 
2... 
2„. 
2„ 
2-. 


Trend 


U 

U..~ 


S 


R*. 
gion 


R2_ 
R4„ 

R4.- 

R4_ 
R4.. 

R1_ 
R8.. 

R2_ 
R2.. 
R2.. 
R1„ 

R4.. 
R4„ 
R4.. 
R4_ 
R4_ 
R4_ 
R4.. 
R4.. 
fl4.. 
R4- 
R4_ 
R4„ 
R4.. 
R4„ 
R4.. 
R4.. 
R4„ 
R4_ 
H4.. 
R4„ 
R4.. 
R4- 
R4.. 

R4_ 
R4.. 

R4.. 
R1„ 
R2.. 
R2.. 


S 


R2_. 

R2_ 
R2... 

R2... 
R2... 

R2.. 
R2- 
R6._ 

R4... 

fli... 

R4... 
R3... 
R3... 
R4.„ 


u„ 

R4.„.. 

U- 

R4..„ 

s 

R2._ 

s 

R2..... 

s„„  .. 

R1_.„ 

U    -... 

R2.- 

U 

R2_... 

U 

HI  ..J 

Sowtufic  nafn# 


Pyrgulopm  neomexicmm  (Piiabry.  1916).... 
PyrgutopM  ogrtorwphe  (^MarMana  a> 

(Thofnpson,  1977). 
f^rgutopsa    o*t«oM    l^Ji4afatonia    a) 

(Piitxy,  1S95) 

Pj^rgulopsa  ozarkensis  HinJtley.  1915 

f>yrgulopsa  ptchyia  {=Msrslonm  p.)  (F. 

G  "mompaon,  1977). 
Pyrgulopsis  paten  Hershtsr  A  Sada.  1967.. 
Pyrgulopsia    robusta   {~FotMictlla   f.) 

(Waikar.  1908) 

Pyrgulopsa  simptex  Hershter.  19e8._ 

Pyrgulopsts  sokjs  Harshtef.  1968 

Pyrgulopsa  thompaon  HentiM.  1968 

Rmfocentnjm   tvalonenaa   i^Onohetx 

« )  (Hemphill  m  Pilstxy.  1905. 

Rhodacmea  ettftor  (Anmony.  1855) — 

Rtxxlacmea  htosa  (Conrad.  1834)..._ 

Somatogyrus  awncoioKies  Walker.  1915... 

Soinatogynjs  aureus  Tryon.  1865 

Somatogyrus  biartgu/aba  Waikar.  1906 

Sonwtogyrua  constnctus  Wa*er.  1904  — 

Somatogyrus  coosaenss  Walker.  1904 

Somafogyrxa  crassiiatyis 

Somatogyrus  crassus  Waikar,  1904 

Sorrtatogyrus  cximenanua  (1.  Laa.  1863) 

SomaHtgyrmdeapherts^alkei.  1909 

Somatogyrus  excavatus  Walker,  1906 

Somatogyrus  henOerson  Walker,  1909 

Somatogyrus  hirMer  Walker,  1904...._ 

Somatogyrus  humerosus  Waikar.  1906 

Somatogyrus  nanus  "talker.  1904 

Somatogyrus  otrtusus  Waikar,  1904 

Somatogyrus  pamikis  (Tryor^.  1865) 

Somatogyrus  ptisOryanus  Waiker,  1904 

Somatogyrus  pygmaeus  Walkef.  1909 

Somatogyrus  qua(tatus  Waikar,  1906 

Somatogyrus  sargenti  P*slor)i\.  1896 _ 

Sommlogyrua  strengi  PMsbry  A  Waikar. 

1906. 

Somatogyrus  tenax  (Thompsoo.  1969) 

Somatogyrus      «arvws»sons<*      Walker. 

1906. 

Somatogyrus  it/noeHary  Walker.  1915 

Somoana  aObraviati  (Mouaaort,  1860) 

Sonoretia  sp — 

SorxxeUa    altynsmm   Gregg    &    MMar. 

1960. 
SonoreUa     cttnstensani     FairtMnks     A 

Reader  1980 
Slonora*  aramiti  (Pilstxy  &  Ferris,  1915) . 
Sononaa  gnhamensjs  Pitstxy  A  Ferns. 

1919. 
SonoraMa  imitator  Gregg  A  MMer.  1974.„.. 
SonoreUa    macrophaUua    Faiitianks    A 

Reader  1980 

Sonoma  matcaUi(>JM«.  1976) _ 

Sononaa  todaen  W  B  DMter,  1976 

Stagnicola  utahensis  ( ^Lymnaea  IdngH) 

(Cia.1644 
Stenotrema  pUsbryi  (Ferris,  1 900) _ 

Sterkm  demanHna  (Sterki.  1890) _ 

SHobia  nana  (Thompaorv  1978).. 
Sucanaa  sp. 

Sucanea  sp ™ 

Taptmta  aucoarrmjs  aucosmiua  (BaHactt. 

1908). 
Ttidopaia  ocdOentaHa  (Pilsbry  A  Ferns. 

1907). 
Tiiodopsis    solneii    (J.    B.    Henderson. 

1907). 

riyonto  Adamenaria  Taykx.  1967 

Tiyoim  alamostti  Taykx.  1 967 

Tryonia  angulata  Hershier  A  Sada.  1967... 

Tiyonia  biunai  Taykx.  1987 _ 

rryonia  chaatum  (Piiebry.  1935) 

Tryonia  ctathrata  Stimpaon.  1865 


F«n»y 


HydrobidM  — 

tiyoroowoM  — 

HydrobiKtee 

nyOfOOiuM 

HydrobvdM 

iiyaRXNMjM  — 

riyoroCMKiM  — 

HydrotMdM  „-. 
MydrooiQM  — 
Oreohoiicidae.. 


Ancy«dM 

HydrotMdM  .< 
HydrobidM.. 
HydrobMM  « 
HydrobidM.. 
rtyaroDiKlM  .. 

rtyOrOOMMW  .. 

Hydrobiidae. 
Hydrobiidae. 
HydrobiidM. 
HydrobiKteo  > 
rfyoroCMOM . 
rfyaroONoM . 
HyarocMKiM . 
Hydrobiidae. 
Hydrobiidae. 
nyarooMaae . 
Hydrobiidae. 
HyorooNoae. 
rfyarocMaae . 
ityorooinaB . 

*  *-     A  I   I  Ai  'i  i-1b  ■ 

riyorooHoae . 

Hydrobiidae. 
nyoroOMM. 


PanuMaa.. 
HaknnthoglyplidM  .. 
Heknlnthoglyptidaa .. 


Helminthoglyptktea .. 

Helrninthogtyptidae 
HekmntftoglyptKlae 

HabninltKigtyptidaa.. 
Hakninttioglyptkjae .. 

Helmirtttxjglyptidae . . 
Halrninttx)giyptidae .. 
Lymnaetdae 

Potygyridae 


CoTTHDon  rwTia 


Sooofro  spr^r^gsnal... .-...« — ........ 

Royal  (=obaaa)  waratonia  (ana*) 

Oiva  marstonia  (srtaiO 

Ozark  pyrg  (snaiO  ■ — — ■. 

Armored      (>tt«ck-«t)ell«j) 

(anall). 

Median-gland  Nevada  springsnai 

Jackaon  Lake  springsnall  (<=Elk  Mand 

■nal). 

FoaaH  tprir^gsnail — ...««. - 

Brown  sprmgsr^ari  

HuactMjca  spnngsnal 

Catalma  mountamsnail 

Domed  ar¥:yM  (snail).. 
Wicker  ancykd  (snal). 
Oactvta  pebt>lesr^.„ 
Goklen  pet)t)lesnail.- 
Angiiar  pat]t)lesnal.. 
Knotty  pet>t)«esn«M.. 
Coosa  patittlesnai.. 


ThKk-kpped  pet)t)ie8nai . 
Stocky  pet)t>lesna« . 
Tannaaaee  pebblaartal- 
HkJden  pet>t>lesnaa. 
Ovate  pet>t)lesnall.. 
FkJied  pet3t)tesnail . 


Granite  petMesnal . 
Adas  paUjIesnail . 


Owarf  pebblesrMi .. 
Moon  pet>blesnal . 
Spaoow  pet)t>l«snail- 


Pygmy  pei)t)laanal 

Quadrate  pet)t>iesna«.. 


RoWngpetiblesnail. 

Savannah  petit>lesnail.. 
Opaque  pet)t)iesr«l . 


Chtnneied  pebblesnitf .... 
Shcxt  Samoan  tree  snaH.. 
Ladytmg  Saddle  talussnal.. 
Squaw  Park  takMsnail 

Ctwk  Peak  tahisanaH.. 


San  Xavier  takisanal.. 
Pmaleno  talussnaH.. 


NM. 
TN. 

AL 

Aa 

AL. 

NV. 
WY. 

AZ. 
AZ. 
AZ. 

CA. 


AL 

Aa 

AL 
AL 
AL 
AL 
AR 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
TH 
AL 
AL 


Hydrobiidae.. 
Succtnektee.. 
Succirteklae.. 
Ptarxxtxdae .. 

Polygyrkjae... 

PolygyrMae.. 


Hydrotwdae. 

HydroMdae. 
.  *   *    .  --  . 
HyaroCMKjaa . 

nyoroosoaa . 

*  *   *   .... 
Hydroosoaa . 


Mimk:  takManai 

Wet  Canyon  takjaana* . 


Franklin  Mountain  tatusanal — — 

Dona  Ana  tahjsanail 

Thickshell  pondsnaH  (=Utah  band  inaN)-- 

Ricti  ML   sktmoulh  (^Pitsbr/s  narrow- 

apertured  land  srwH). 
San    Clemente    laiand    bkjn(-top 

(^  Insular  birddrop). 

ScJpin  snaH 

Minnesota  Ptetstocene  sucdneid  (snaJQ. 

Iowa  Ptetstocene  suconetd  (snail) 

Greenflekl  rams-txxn  (srtaiO 


Arkansas     wedge     (= western 

toothed  land  srwiQ. 
Cape  Fear  ttweetooth  (snail) 

Diamond  Y  Spring  snail 

Atamoaa  ipnngsnail . 

Sportinggoods  tryonia  (snail) 

Brurw's  tryonia  (snaiO • — 

Phantom  tryonia  (^Oaatum'sanaN). 
Grated  tryonia  (=WNte  River  snail) ... 


AL 

GA. 

ALTN. 

AR 

Amartoan  SaiTiM. 

Ai 

AZ. 

AZ. 

AZ. 
AZ. 

AZ. 
AZ. 

TX 
NM. 
UT. 

AaOK.   . 

CA. 

AL 

MN.  lA. 
IA.MN. 
NC. 

AR. 

N& 

TX 
NM. 
NV. 
JTX 
TX. 
NV. 
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Stalua 


Cala- 
Qory 
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2.__ 
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1. 

2 

1 

2 

PE 

2 _.. 

2 

2 

2 

2. 
2. 

2. 

2 

2 
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Trend 


2 „.„ 

2 

2* 

2... 

3A 

2* 

2 

2 

2 

2 

2 

2* .._ 

2* 

2 

2 


2. 
2. 

2.. 
2. 
2. 
2.. 

2.. 


2.._ 
2..- 
2_. 
2.... 
2._ 
2.... 
2*.. 
2.... 


Lead 
gtoo 


R1„ 
R1., 

R2.. 
R1.. 


U.._ 
U.... 


SdaniBet 


TiroHk 


tan- 


R2 
R2 

R2 

R1.... 


R1.. 
R3., 
R4., 
R3.. 
R4., 
R3- 
R3.. 


R3. 

R2. 
R1. 

fl2.. 


R2.. 


R1. 
R1. 


U.... 
U..... 

U 

U 

U 

U.._ 

U 

U 

S..... 
U..... 


u.... 
u.... 

u 

u.... 
u.... 


RS.. 
R5., 


R3. 
R2.. 
R4.. 
R4.. 
R6.. 
R5.. 
R3.. 
R4.. 
R4.. 
R4.. 
R4.. 
R3.. 
R4_ 
R5.. 
R3.. 


U.... 
U_ 
U-.. 
U.... 
U.... 
U.... 
U..- 
U.... 


R2.. 
R2.. 
R4.. 
R4,. 
R1.. 
R3.. 


R4. 

R4. 
R4. 
R4. 
R4. 
R1. 
RS. 
R3. 
W., 


Tiyoma  anOalor  lf>tiilm.  MM|- 
Ttyonia  koatari  Taytar.  ta07 . 


Tiytnla  QutaAagutBa  HaraMar.  lOM 

Tffoma  atocktonaaala  laifm.  1M7 

rtyonit  Minfevati  HaraMar  A  SmIi.  IM7. 


MaAcata^iiaAanatoCal.  taa4u. 
Mrtgoap. 


Vamgo  alabamaimit  Ctaop.  1815— 
¥artigo  Ixiaranais  (Laonvd.  1072).. 
Vartigo  habanH  Vannatta.  1012. 


Mar^  hubrichti  (PHIsbry.  1934) 

Vartigo  maramacansia  (Van  OaVandar. 
1977). 

VarVgo  occulta  (LaonwtL  1972) 

Vartigo  ovata  Say.  1S22. 


Vaapahcala  kankorum  TabiMga,  1062. 
Yaqutcoccua  barrmnanua  Taytor,  1987.. 

MiaiPEDES  (ClAM  OtnoraOA)- 

Toltacus  chihuanus _ 

INSECTS  (Class  Insecta) 


Family 


ifyvaoMoaa. 


»V*<ebiidaa. 
VCaivatidaa 


ROCKHOPPERS   a    BRISTLETAiLS 
(Insects.  Order  Archeoqnatha). 


MachHoidaa  parimai.. 

SPRINGTAiLS      (INSECTS.      OroeR 
COLLEMeOLA). 


Paauooamolta  carta—*— 
PaauOosmeila  testa 


MAYFLIES  (Insects,  Order  Ephe- 

MERO*>TERA). 

Acanthometropus  pacatoniea ._ 

Amalaiua  falsus _ 

Brachycarcua  Havua. -....-, 

Oolania  amaricam 

Ephamata  rYwi^pm^  


Spfiamaa  triptaic- 
^ttamaraaa  a/go  ~ 


PupMdaa..... 
PupaMaa  — 
Potygyrtdaa- 
Hyctrobfidaa. 


ConwnaRi 


Mnt  o(  Reoka  kyoRta  (anal). 

anaiQ 
QKa  kyonla  (analL 


Mlniic  tryonia  (-CaHfomla 

snail). 

Noalar-s  tryonia  (apringarWV 

QuMobaqulto  tryonia  (anall 

Oonalas  Spring  tryonia  iiaalD__ 
Amaigoaa  tryonia  (-AmaiBaas  A 

ao«d  tiyonie  tnalQ. 

Utah  vaNata  snail 

Iowa  Ptaistocana  vartigo  (inaD 

Alabama  vertigo  (anail) 

Briarton  Plaiatocane  snai 

Kays  vartigo  (snail). 


Hubrtcht's  vartigo  (sna«) 

Maramac  River  vartigo  (snaH). 

Oaait  vartigo  (snaiQ 

Ovate  vertigo  (anal). 


Historic  rar>ga 


AZ. 
CA. 


AZ. 

TX 


AtopathoUaa.. 


EnioQiobryidaa .. 
EntoNiobiyidaa.. 


SipNonuridaa. 
SipMonurMaa . 
Caanidaa 


Horaoaonauria 

Pma/aptophlabia  cateahca . 
Sataiatla  maoni.. 


Saratata  tpiadoaa 

£|a*)aali»  wsaMaoa/.. 

ORAGONFLIES     •     OAMSELFUES 
(Insects,  Order  OootwtA). 

>*flB*iap 


Argiavfi.. 


Cordulagastar  aayl- 
Qoiaphuaconaangulai 
Ganiphua  tynnaa. 


)__ 


Goniphua  notatua  ISfykJomi- 


Qompfiua  parmlana  caroKaua  IHylogan- 
phua). 

Gouphus  aantiua  IGontpHunit) 

Goaphus  aapUrrm  iGongibutut} 

Goaphua  lommai  (.Stykna) 

Ooaif^iua  waatlam  ISfyttaut). 
laohnura  gamlrta 


Oatonauddae—. 
Oii0onauddae_ 

LaplqphlabiidM- 


Karok  hasparian  (-Karok  Indian  ansQ.. 
San  Bamadino  apringsnaL 


(MiKpada.  no  common  namS) . 


IA.M 

NM. 
CA. 
AZ. 


Hawaiian  lonQ^elp  bnettetai . 
^arkin't  okibiwip  brialtalal„. 


Garxly  Creek  cava  springtal- 
Shelled  cave  sprmgiall- 


Pacatonioa  Rivar  may%. 
Falsa  ameletus  mayMy . 


SOWonuridaa. 
Haplaoaniidaa.. 


(SoR^hklaa. 


npR^ihlilaa 

QonpNdaa 

Qomphklaa 

Coanagrlonidae . . 


Yalk)w  brachycercus  mayfly 

Amartoan  aandbuROwing  niayNy. 

CokKado  bwTowing  mayHi _, 

Waat  Vvgnia  tiurrowing  n»ay%.... 

A190  aphamarallan  mayfly 

Berr>ar's  twoHiiingad  mayfly 

Oahaba  aandlittanag  mayfly. 
Blacfcwater  sandfil:enne  mayfly 

(Mayty.  no  common  name) 

Friaon's  aacatellan  mpvtty 

aaratelUn  mayl|y_ 
Tomah  mayfly.. 


flXUT. 

4A. 

AL 

MN.IA.WI. 

FL 

MN.IA,W. 

IA.M0. 


- 


Manace  s  deapwator  mayfly- 


aimorhaai  _    

Sabino  Canyon  daoMaifly. 
Says  spikataH  (dagonny)- 


Charokea  dubtail  (dagonflR). 
Lynn's  ckjbtaM  (dragontly). 
auaive  ckJbtail  (dri«0R%t. 


Sandhills  dubtaN  (dr^ionfly) . 

Tannaasaa  cki>tail  ((ka^xatfy. 
Saptima's  ciubtaM  (dragonfly). 

Bronaa  ckibtal  (dragonfly) 

WaatM-s  ckJbtal  (dragonfly). 

Sao  Frandaoo  lorVtail  damaa%- 

Macgarfla  <*)var  Skimmar  (dragonfly). 
WSbaah betted  skimmer  (drmontM. 
Adytum  megaiagrton  daniaatfly. 


■Wit 


HI 


WV. 


Wl.  IL*. 

AZ. 

lA*. 

ALK.  (*A  SC  NC. 

CO*. 


<aA.L.aisc. 

GA. 

ALM& 

a.GA.SC. 

Aa 

AL*.tt.*,»«*. 

T»r,NC'. 

ME.  NY*.  Canada. 

eMiMSLIM. 


IX 
AZ 


F..3A. 

9aALNaTN.VA. 


Ma  Wl  Canada. 
IN*.  K>*.  Ml".  I 
OH*.    HA*. 
ALr,  GAr 

NC.SC. 


lA*.  IL*. 
.  MN*.  NY*. 
TN*.    WV*. 
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Cat»- 
flory 


2' 
2' 
2' 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2' 

2 

2 
2 
2 

1 
2 

2 


2 

2 

2 

2 

2 — 

2 

2 

2 

2 


2-„ 
2.-. 
2_» 
2__ 
2™ 
2__ 
2.._ 
2.... 
2.._ 
2„ 
2.~ 
2  — 
2_ 
2_ 
2_ 
2*.. 
PT.. 
2_. 
2_.. 
2._. 
2_ 
2_ 
2_ 
2_- 
2._ 
2™ 
2._ 
2_ 
2_ 
2- 
2_. 
2_ 
2..- 


Trwid 


D- 
U._. 
U... 
D... 

U.„ 
U... 
U_„ 


U... 


U.. 
U. 
U- 
U. 
U. 
U. 
U.. 
U. 
U. 
U. 
U. 
U. 

U. 
U. 
U. 

s. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 
u. 


gnn 


R1„ 
R1.. 
B1„ 
R1.. 
R1.. 
qi.. 
R1.. 
fli.. 
R1.. 
R1.. 
R1.. 
R4.. 
R3.. 
R3.. 

R4.. 
R4.. 

R4.. 
R4.. 
R4.. 
R3.. 
R2.. 
R5.. 


R4.. 
R4.. 
R1. 
R4.. 
R6.. 
R1.. 
R1„ 
R1. 
R2. 


R4. 


R1.. 
R1.. 
R1.. 
R3.. 
R1„ 
R4.. 
R4.. 
R1.. 
R1.. 
HI- 
R1.. 
R4.. 
R2.. 
R2.. 
R2„ 
R2.. 
R3.. 
R1.. 
R1.. 
R1.. 
R1„ 
R1.. 
R1.. 
R3.. 
R1.. 
R1.. 
R1.. 
R2.. 
R1.. 
R4.. 
B1. 
R1.. 
R3.. 


ScMMrtific  nttiw 


M»galaghon  mmurodytum  tatax- 

Mjgadnerton  rnmumOiftum  pelea 

htogaltghor  ammmxiytum  wmarmtnum.. 
Msgalaghonhptoa»/mm. 
tttgalaghon  motokamnM — 
tieiga/aghcio  nigrohamatum- 
Magalaghon  nigntnaatum- 
Magaiaghon  oahuensia.. 


Hilegalaghon  ocaancum.. 

li4agalaghon  paahcuni 

Uagataghon  xanthomefM^.. 
NeunxonUmclara. 
OpfHogomphus  tp. 


Ophiogoinphus  anontattt- 

OpfDogcxnpfxjs  admundo  — 
Opfnogompfx/s  /Kwei  .. 


OfJtwgomp^tus  mcurvatus  ateghanensis . 

OptHogomphua  mestfati. 

Progom()hus  bailei .. 
Somalocfikxa  hmeana.. 
Scxnalocftkjra  margarita~. 
WUHamsonia  tntnari.. 


STONEFUES  (INSECTS,  OROER  PlE- 
COPTEBA). 


AlJoperta  natchez 

Beloneuna  jamasaa — 
Capnia  lacustra . 


Haploperia  chukcho... 

Ledna  tumana — 

Uega/euctra  sierra — 

Zapada  ( ^Nemoura)  mahkeena 

Sotparta  fenderi 

Taeriopleryx  starU 

cockroaches  (insects,  order 
Blattooea). 

Aspiducfnjs  cavemicola 

GRASSHOPPERS    •     ALUES    (IN- 
SECTS, Oboer  Orthoptera). 


Aavlophilus  putcftatua 

A/nmopakrtatus  kaiaoanaia^ 

Ammopeknatus  muwu 

Appalachia  arcana 

Bama  nihoaa 


Famty 


CoanagrionidM.. 


CowwghonidM.. 
CoanagrioradM.. 
OoenagnonidM.. 
CoanagrionidM- 
Coanagrionidaa.. 
Coanagrionidaa- 
Coanagrionidaa.. 
Coanagrionidaa.. 

ConMidaa 

GomphKlaa 

(aomphidaa _.. 

Goniphidae 

GomfMdaa ..- 

Qomphidae „. 

(jkxnphiidae 

Gocrtphidae 

ConMiidaa 

CorduMaa 

Corduliidaa 


CNoroperMae 

Pertidae 

Capniidae — 

CMoroperMaa — 

Namouhdae — 

Leucthdae ~ 

Nemoundae ._ 

Pedoperbdaa 

TaereofXerygidae . 


Blabaridae. 


Bakxaphakia  micanopy... 
Bek)cephaka  s/eighO  — 
Caconemobius  howarthi.. 


CaconamobKjs  achauirtalandl... 
Caconemobma  vanus.. 
CfUoeaHis  aspasma.. 
CyckJpOk/m  rregularia.. 


Oaftirtibaeoetes  aivooafmt. 

Eumorsea  pinateno 

Eximacrts  phanax — 

ExMvacra  aupertum  (^Sphangamon  a.) 

GrylMalpa  major. 

ktkiatabjs  kattitoanaa 


kiiostatus  mddlekaufi... 
LeptogryDus  deceptor....—.. 
Macrobaanates  ketsoenail.. 

Macrobaenetes  valgum. 

Neduba  tongparwHa.. 
Oecanttxjs  larida 


Pnatooauthophitua  sp.. 
Psychomastix  deaartKOla.. 


Stanopaknatua  cahudaatwi/ff*. 
Stanopaknalua  navafO ...»....-. 

Tatra  starrana 

Tengidaa  ompedonapla .. 


Thaumatogrylkjs  cavkxila 

Thaumaiogryllua  variagatua.. 
Timarotropia  hurvfiiarm 


Acridktaa 

Slanopaimatidaa 

Stanopetmatidaa.-.. 

Acrididae — 

Tattigoniidaa 

Tettigoniidaa 

TettigoniKtea 

QryNidM 

QryMdaa 

Cr^lcHn 

Aakfidaa 

Rhaphidophoridae . 
Eumastaodaa. 

Acridktaa 

QryWdaa 

Tattigoniidaa 

Tattigoniidaa 

GryMidaa 

RhapNdophoridae . 
Rhaphidophondaa  ~ 

Tattigoniidaa 

Gfylbdaa 


CooMDon  nama 


Faflax  magaiagrion  damaatfly 

Pala  magaiagrion  damseHty 

Waianaa  magalagnon  danwaMy 

Laptodamaa  magaiagrion  damaaifly 

Motohai  magaiagrion  damaatfly 

Nigrohamatum  magaiagrion  damaatfly 

Bladdina  magaiagrion  damaaifly 

Oahu  magaiagrion  damaaifly..- 

Ocaanic  magaiagrion  damaatfly 

Paciflc  magaiagrion  damaatfly 

Orangetjiack  magaiagrion  damaaifly 

ApalacNcola  twibgnt  siummar  (dragonfly) . 

St  Cfoa  snafcatail  (dragonfty)....^ 

Extra-stnped  snakatail  (dragonfly) — 


Edmund's  snaketaH  (dragonfly).. 
Midget  snaketaii  (dragonfly) 

Alleghany  snaketaii  (dragonfly).. 

Ozark  sruketail  (dragonfly) 

Variegated  dubtaH  (dragonfly) ... 

Ohio  emerakl  dragonfly 

B<g  Thtcket  emeraM  dragonfly 

Banded  txjg  tkimmar  (dragonfly) 


Natcttez  stor>efly 

Cheaha  bek>r>eurian  stortafly. 

Lake  Tahoe  t>enttiic  stonefly.. 

Chukcho  storwfty — 

Mettwater  ledntan  stonefly. — 
Shintail  Creek  stonefly 
Wahkeena  Falls  fltghtiess  stonafly 
Fender's  sokperlan  stonefly 
Leon  River  winter  stonefly... 


Tuna  Cave  roach.. 


HI* 
M* 

HI* 

HI. 

HI. 

HL 

HL 

HI. 

HI. 

HL 

HI. 

AL,R_ 

MN.  Wl. 

ME.  Wl.  Canada  NJ*.  NYT 

PA* 
NO*. 
KY.  NC.  PA.  TN.  VA.  Wl. 

MA*.  NY*. 
WV.  VA.  AU  TN?. 
AR.  KS.  MO. 
FUNC. 

IL  Wl,  OH*.  IN*. 
TX 
CT.  NY.  NJ.   MA.  Rl.  NH. 


MS. 

AL 

CA,NV. 

MS. 

MT. 

CA. 

OR. 

WA. 

TX 


Eumaatacidaa. 

Starwpalmatklaa.. 

Slanopatmalidaa.. 

TaWgklaa.. 

Tatrtgklaa.. 

Qiy«daa.. 

QiyMM.. 


kteho  pointheaded  grasshopper 

Kelso  Jerusalem  cricket 

Potnt  Conception  Jerusalem  cricfcaL 

Michigan  bog  grasshopper 

Nihoa  banza  conehead  katydkl 

Big  Pine  Key  conehead  katydkl 

Keys  shortwnnged  conehead  katydkl 

Howarth's  cave  crK*et „ 

Schaumsland's  txish  crickal 

Kaumana  Cave  cnckat 

Siskjyou  chloealtis  graaahoppar  _ 

Keys  scaly  cnckat — 

Anzona  gunt  sand  treadar  cridtal 

Pmaleno  monkey  grasslwppar _ 

Big  Cedar  grasshopper  .„ 
Superto  grasshopper.. 

Prame  mole  crickat 

Pinnacles  shiaU-back  katydkl 

MkMakaurs  shiaMbacfc  katydkl 

Oahu  dacaptor  buah  crickal 

Kelso  giant  sand  Iraadar  crickat 

Coachella  giant  sand  fraadar  crickat.. 

Santa  Monica  shieldback  katydU 

Larkaa  tree  crickat — — 

SamwaN  Cava  crwkaC.. 

Daaart  monkay  graaatxippar 

Coachala  VaUay  Jenjsalam  cridcal . 

Nava(0  JatuialBm  cnckat 

Slarra  pygmy  graaahoppar.. 


Tonaya  pygmy  graaahoppar.. 
Volcanoaa  cava  crickal.. 
Kautf  ffMooiad  txiah  crickal. 
Laka  Huron  kicuat 


PR. 


10. 

CA. 

CA. 

Ml*. 

HI. 

R_ 

FL 

HI. 

HI. 

HI. 

OR. 

FL 

AZ. 

AZ. 

OK*. 

TX*. 

AR.  MO.  KS.  OK.  IL*.  MS*. 

CA. 

GA. 

HI. 

CA. 

CA. 

CA. 

ML  OH*. 

CA. 

GA.NV. 

CA. 

AZ. 

CA. 

FL 

HI. 

HI. 

Ml.  Wl.  Canaoa. 
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StaliM 


Cala- 

9»y 


2 

2 

2 

2.. 

2 

2 

2* 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


Trend 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


2 
2 
2 
2 
2 
2 
2 
2 

2 
2 

1 
2 
2 
2 


Ra- 
gton^ 


R6. 


Rl. 


R4.. 
Rl.. 
Rl.. 
R3.. 
R5.. 
R2.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 


R3. 
R5. 
Rl.. 
Rl. 
Rl.. 
Rl. 
Rl.. 
Rl., 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 
Rl.. 


Rl, 
Rl. 
Rl. 
Rl. 
Rl, 
Rl. 
Rl. 
Rl  _... 


Rl. 
Rl. 
Rl. 
Rl. 
Rl. 
Rl 


Sciantific  name 


Ulataanefas  tannari 

ZOROAPTERANS  (INSECTS.  OROER 
ZOROAPTERA). 

Zorotypus  swazayi. 

TRUE  BUGS  (Insects.  Order  He- 

MtPTERA). 


Acafyptara  auaanaa 

Batoatorrta  saratogaa 

CavaUcovaka  aaa 

Chtorocfiroa  baftfagl. ,„..., 

CNorxxhroa  diarrtaHa 

Chkjrochroa  rita „ 

EmpKoris  pukfnis 

Ithamar  amactana 

Ithamar  hawaHanaa 

Kalartia  sp „. 

Kalania  hawakaniia 


Matrarga  obacura 

Naaais  altematua 

Nasaia  halaakalaa 

Naaidiolastea  ana 

Naakinlestes  insularia. ...... 

Naaktolastes  robem. 

Naaktolasies  salum..^ 

Nasocrypttas  vtMo9a....~ 

Nyaka  fhgatartaia . 

Nyakja  fuUawayl. 

Nysua  nackeramra. _... 

Nyskjs  nihoaa _, 

Nyak/a  suttusua 

Ocavkdaa  bryani .... 

Ocaanides  parkmsi 

Ocaankias  njgosicapa. 

Oraveka  page _„_... 

PakKons  sbosftofta „ „.» 

Siacalta  smii/)i 


Family 


Rhaphklophoridaa . 


Zorotypklaa 


Tlngklae 

BakMtomatklaa. 

Maaovakklaa 

Pantatorradaa 

Pantatomklaa.... 
Pantatomtdaa  — 

Raduvkdaa 

RhopaUdaa 

Rhopakdaa 

Miridaa 


CICADAS    AND   ALLIES    (INSECTS. 
Order  homottera). 


Atlaxia  njbranura  ( •'Flaxamk  r.).. 

Umotattix  sp 

Naaorastiaa  fikcicola 

Naaosydna  acuta „„„....„„„ 

Neaosydna  bridwaW 

Naaosydna  cyrtandraa 

Nesosydne  cyrtandrkxla 

Nesosydna  kuschai 

Naaosydna  laahi 

Naaosydna  kxtgipas 

Nasosydna  sulcata 

Okarus  conaknika „ 

Okanjs  diacrapana 

Okarus  lanaianaia. ~-._~.»._.„.. 

Okana  khua ...„ 


Oka/us  myoporicola 

Olianjspnota 


LACEWINGS    4    ALLIES    (INSECTS. 
Order  Neuroptera). 


fiiaMson  pa^urua 

Naaothauma  hataakalaa 
Nolbocttryaa  cakfomica 

Okarcaa  Clara 

Paaudopaactra  oookaorun. 
Paaudopaactra  kMpannia... 

Paaudopaactra  aamiayt 

Paaudopaactra  uaingari. 


BEETLES  (Insects,  Order  Coleop- 
tera). 


Acnaua  baarf 


Aaglaka  hardyi. 

Aagiaka  magnifica.. 


Lygaaidaa 

LygaaWaa 

LygaaMaa 

Raduvidat 

Raduviklaa 

Raduviklaa 

Raduviklaa 

Lygaaklaa 

Lygaeidaa  ..—.. 

Lygaeidaa 

Lygaaklaa 

Lygaeklaa , 

Lygaaklaa 

Lygaeklaa 

Lygaaklaa 

Lygaaklaa 

Macrovaliklaa.. 

Naucoridaa 

Raduviklaa 


Ck:adellklaa.. 
Ceadeilklaa.. 
Oelphacklaa. 
Oalphacklaa. 
Oelphacklaa. 
Oalphacklaa. 
Oelphacklaa., 
Oalphacklaa. 

Oalphacklaa.. 
Oalphacklaa.. 

Cixiklaa 

Clixiklaa 

Qxiklaa 

Cbddaa ....-,.. 

Cfadklaa „. 

Cixidaa «., 


Myrmalaontklaa . 

Hamarobiklaa 

Chrysopklaa 

IthonUaa 


Hamarobiklaa., 


EubriMaa 

Eubriklaa -.., 

Scarabaaklaa ., 
3caral)aaidaa ., 
Scarabaeldaa., 
Scarabaekla*., 


Common  name 


Tanrtar's  black  camel  crickat. 


Swazay's  zoroafMarsn.. 


(Laoa  bug.  no  common  name) 

Saratoga  Springs  bak>ston>an  bug 

Aaa  water  treadar  bug 

Balfragi's  chkxochroan  bug 

Dismal  Swamp  chkxochroan  bug 

Santa  Rita  Mountains  chiorochroan  bug., 

Pulchfus  thread  bug 

Annectans  rhopakd  bug.... ».... 

Hawaiian  rhopalkl  bug . 

Oahu  kaiaman  iaal  bug 

Lanai  kaiaman  Iaal  bug „ 

Mauna  Loa  matrargan  aaad  bug.„ 

Kauai  band.ieggad  seed  bug _ 

Mt  Haleakala  seed  bug 

Ana  wingless  thread  bug „ 

Mt.  Tantalus  wingless  thread  bug 

Rot>en's  wingless  thread  t)ug _ 

Sakum  wingless  thread  bug 

VMkjsan  mghtlass  seed  bug„ 

French  Frigate  Shoal  aaad  bug 

FuUaway's  aaad  bug 

Nacker  goosefool  seed  bug 

NUioa  nysius  seed  bug 

Necker  bunchgrass  seed  bug 

Bryan's  ocaanklas  seed  bug 

Parkins'  ocaanklas  seed  bug 

Rough-headed  ocaanklas  seed  bug 

Dry  Creak  cktl  ttridar  bug 

Amargosa  naucorid  (bug) 

Smith's  siacallan  raduvikl  (bug) < 


HMoric  range 


Redveined  prairie  laafltoppsr 

Barrens  sedge  laaflioppar 

Mt  Tanlakjs  shon-wir>g  fam  planthoppar . 

lao  Valley  naaoiydna  planthoppar 

Bridawairs  neaoaydna  planthoppar 

Nahiku  nesosydne  planthoppar 

Glenwood  nasoaydr>a  planthoppar 

Kuacha's  nasosydna  planthoppar 

Diamorxl  Head  naaosydna  planthoppar.... 

Lor^lootad  neaoaydna  planthoppar 

Keanaa  neaoaydna  planthoppar „. 

Kauai  parti<olorad  okarus  planthoppar 

Okarus  wikl  cotton  planthoppar „. 

Lanai  oliarus  planthoppar _ 

Uhue  oliarus  planthoppar „. 

BartMT's  Point  okarus  planthoppar _ 

Priolan  oliarus  planthoppar _ 


Motokai  antUon 

Haleakaia  nesothauman  brown  laoawlng., 

San  Francisco  lacawing 

Chaaaa  weed  moth  lacawkig 

&>okas'  brown  lacawing 

Lobe- wing  brown  lacawing 

Swazey's  brown  lacawkig. 

Usingar's  brown  lacawkig „ 


Beer's  falsa  water  parwiy  (beetle) 

Burr>eirs  falsa  water  panrty  (bealla) 

Ciarvo  aagiakan  scarab  (beetle) 

Craacant  Dune  aaglalian  acarab  (beetle) .. 

Hardy's  aagtaNan  scarab  (beetle) 

Large  aegialian  scarab  (beetle) ....- 


UT. 


HI. 


AR. 

CA. 

HI. 

lA,  IL  NE.  Sn 

VA. 

AZ. 

HI*. 

HI. 

HI. 

HI. 

HI. 

M. 

HI. 

HI. 

HI. 

HL 

HI. 

HI. 

HI. 

HL 

HL 

HI. 

HL 

HI. 

HI. 

HI. 

HI. 

CA. 

CA.NV. 

Hi. 


Wl,  Canada,  H.* 

MD. 

HI. 

HI. 

HI. 

HI. 

HI. 

HI. 

HI. 

HI. 

HI. 

HI. 

HI. 

HI. 

HL 

HI.  ■ 

HI. 


HI. 

HI. 

CA. 

AZ.CA. 

HI. 

HL 

HL 

HL 


OR. 
OR. 
CA. 
NV. 
NV. 
NV. 
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Sttrtus 


Cale- 

gonr 


2... 
2... 
2... 
2V 
2... 
2*. 
2... 
2... 
2... 
2... 
2... 
2... 
2... 


2 


2 

2* .... 
2* .... 

2 

2 

2* 

2 

2 


2 

2 _.. 

2' ...... 

2 

2 - 

2 

1 

2 

2 

2 

1 

2 

2 

2 


Trand 


2*. 
2... 
2... 
2... 
2... 
2V 
2... 
2... 


2... 
2*.. 
2.... 
2.... 
2.... 
2.... 
2*.. 
2.... 


I 

U 

U 

U 

0 

u 

u 

s 


2.... 
2.... 

2.... 

2.:.. 

2.... 
2.... 
2... 
2 -...J  U 


U 

u 

u 

U.. — 

U 

u 

D...... 

U 

U 

U...... 

D._.... 

U. 

U...... 

U 


gion 


R1 
R1 
fM 
R4 
R4 
R2 
R1 
R1 
R1 
R1 
R1 
fW 
R4 


R1.. 
R4.. 
R4. 
R4. 
R1.. 
R3. 
R1. 


U 

U 

U 

U 

U 

U 

U 

U 


S. 

U 

U 

U 

U 

u 


u... 

U 

u._. 


R6.. 

fll... 
R2... 
R2.. 
R1... 
R4... 
R1.. 
R6.. 
R5.. 

R2.. 
R2.. 
R2.. 
R2.. 
R2.. 
R2.. 
R1.. 
R1.. 
R1_ 
R1.. 
R1.. 
R1.. 
R1.. 
R4„ 

R4.. 
R2.. 
R2.. 
R1.. 
R2.. 
R4.. 
R3.. 
R4. 


R5.. 
R1.. 
R1.. 
R4.. 
R3.. 
R1.. 
R1.. 
R1.. 
R1.. 
R4.. 
R4.. 

R2.. 
R2.. 
R1.. 
R2.. 
R2.. 
R1.. 
R5.. 
R2.. 


SdenMcnam* 


Agatxj*  njmppi 

Agonafn  beUen — 

Alabamoubna  starta.. 
Anomala  axigua... 
Anomata  exana^ 
Anomala  tibialis.... 


AnttDCus  antnchensia .. 
AnttHcus  Sacramento ... 

Afhodka  ip. 

Afhodkiawf 

AfDodka  sp. 

ApDodiuafordl.. 


Aptiodius  troglodrtaa... 


Aptervcyctxa  hooohikjensia.. 

Ananops  Sanderson. 

Ataanus  superfiaais — 

Aiaaewa  moodrutu 

AtmMma  wawona 

Brydrnm  hungerfottt ._. 
Ctmetarthha  leechi 


Ctiaeta/thnautaftensis.. 

ddndela  atencola 

Odndela  caaeri... _. 


OtiMMi  cMonxapAali  JMyMr. 
Ciandela  hMcotia  atnfitB. 


Family 


DyiicidM 

Caratadae _. 

Eubriidae 

Scaratoaoidaa .. 


Scarabaeidaa 

Anthicadae 

Anttvodae 

Scanbaeadaa 

Scanbaeidaa 


Scaratoaeidaa.. 


0%«^Vc^^Qt^^JBv  •■ 


Lticanidae 

Ptetnphidae 

Scarabaaidae.. 


Scarabaeidaa. 

ElMidae -.. 

HMpMae 

Hydraphilidaa.. 

HydrophiMaa . 


QcindeMae.. 

Ctdndekdae.. 

.  OdMMidaa.. 


OeMala  latesignata  oMviom.. 
deindalaliaibataalbissjma- 
Odndeta  margnpennia- 


Qdndeia  navadica  I 
Ocmdaianignccanitaauttofaca. 
Oondeia  obsdeta  neofiManata —. 

Oandela  oregona  manoopa. 

Oandeia  poinuia  bartmmnnm — 
Qcmdeia  poUtula  petrophUa . 


Qdrxieia  tranguebanca  vihdtssima... 

Odndella  /MrScoMs  gravida 

QdndeUa  tranquebarica  tap. 

Coetus  globosus.. 
Coekjs  graate. — 
Coekts  pacittcua— 


Coenonycha  damantm  .. 
Cofxis  goptien _. 


Cydocephala 

Cyaoepus  parpen ....«• 

Cjffnbtodyta  aiitonca ...»..». 

Deinocoasonus  ii»3iot03 

Deronectes  neomexicana 

Dasmopachha  um*Jhnniia — 
^cfa/topaatafjhua  vanaffa9ua.. 
Dfyobms  saxndatus ».. 


Cofnfnon  naina 


OaaVt  VaHey  agabus  dMinQ  baaSa-. 

BaUef's  around  beeOe 

Stark's  false  water  penny  (beetle)  __ 
Exiguous  arxxnalan  scarab  (twotiB).. 
ArcMxXd  an<ynalan  scarab  (baaSa). 

Tibial  scarab  (beetle) „ 

Antioch  (Xines  arrtfudd  (baotta) 

SacratDento  anthtcid  (beetle) 


Craacent  CXjne  aptxxlius  scarab  (beetle) 

B<g  Dune  aptxKlius  scarab  (beetle) 

Sand  Mountain  apnodius  scarab  (beatta).-!  NV. 
Ford's  aphodms  scarab  (beetle)- 
Aphodius    tortoise    convnansal 
(beetle). 

Kayai  flightless  stag  beetle 

Magazine  Mountain  mold  t>eede 


Big  Pne  Key  ataenlus  dung  beeda 
Wooctuffs  ataenius  dung  beetle.... 

Waarona  nftle  beetle 

Hungarford's  crawling  water  beetle 

Laacb's  chaetarthrian   water   scawengar 

baede 
Utah     cf>aetarthhan     water     aca\Mngar 

beetle. 

Idaho  dunes  tiger  beetle 

C^aznr's  tiger  beetle 

Srrrytli's  tiger  beetle 

Sacramento  Valley  tiger  beede — 

Scrub  tiger  beetle - — 

Oblivious  tiger  tieetle 

Oyal  Pink  Dur>es  tiger  beetle 

Cobblestone  tiger  beetle 


HMo««c  range 


CKtm. 

WA.OR. 

Al- 

Ft*. 

FL*. 

TX*. 

CA. 

CA. 

NV. 

NV. 


Ocindelidaa 

ClEindabdaa 

Ocindelidaa — 

Oandelidaa 

Ctcmdeltdae  ...... 

CondelKlae 

OandeMae — 

Cicindelidae 

Tarwbcionidaa.. 
Tenebrionidaa- 
Tenebrionidaa. 
Scarabaeidaa.. 
Scarab  aoidaa  ■■ 

Scarabaeidaa .. 

cwniQaa »... 


Dubaaphia  sp -. 

Dvbaaphiabninneacefa.. 

Dutmaphia  gruliarui 

^jbaaphu  panta.. 
DubnpfHa  robuam . 

Eanua  hatcfw 

Eopanthaa  t7  app.  — »• 

Gtbdcavicofa  bathyaoodaa.. 
Giai'OM  areoata . 
Gfooocanjs  mjrttspinosva .. 
GyituKKttfobnjs  utaufaanaa .. 


Haideoporxjs  texanus .. 

Hakplua  nitena 

Ha^arantphua  Skcuait.,,. 


Hatarekna  steptmni.. 
HOIcatmja  p*oene>s.. 
Homtogion  speoko^aa .. 
Hutaecfwa  tnarron  canlua- 


Cuwajlionidaa  ■■■ 

Oytiscidae „.. 

Dytiscidae ...«.«. 

Eubratlae ».« 

Cerainbycidaa .. 


EhnidBa. 
EbnidM.. 
ElmidBa. 
BmidBa.. 
EmUdaa.. 


EMeddae. 

LaiotMae .« 

Scarabaeidaa.. 


Loa  Olmos  tiger  beetle 

Subtropical  blue-b(acfc  tigar 
Naofuverule  ti^er  beetle. — 
Maricxipa  \tgoi  beetle. 


Bartiwa  Ann's  bgar  beetle 

Guadalupe  Uountavw  tiger  baetla. 

Greenest  tiger  beetle ______ 

Sandy  beach  tiger  beetle 

San  Joaquin  tiger  biaHa- 

Globose  dune  beetle 

San  Joaquin  dune  beetle.. 


Channel  Islarxls  dune  t>eeda 

SanCteroenta  Island  coenonycha  buaHa.. 
Copria     tortoise     oonvnensal      scarab 
(beetle). 

Miami  rourxjhead  scarab  (beaOe). 

Parkers  n«fle  beetle 

Chiricahua  water  scavenger  taaMa 

oaiHi  nesioiee  woovm  ..___.__.._..___•••••>•« 

Bomta  dnmg  beetle __ 

Fig  saed  diwig  beetle 

Variegated  false  water  penny  (beaSa) 

Sixbanded  longhom  beetle 


UT. 

la 


Dytisodae 

Halipldae 

Cwcukonidaa. 

SMidae.. 

EMdaa.. 

Carabidaa.. 

BmUaa.. 


Dubiraphian  rWIe  beetle  (undeacribatft 

Brownish  dubiraphian  riffta  baaMa 

Giuliani's  dubiraphian  riffle  beetle 

Utile  ntfle  beetle _ 

Robust  duturaphian  ritfle  baaSe 

Match's  dick  beetle 

Hawaiian  eopenthee  dick  baaUaa._ 

BSrtd  cave  leiodid  (beeda) ... 

Kalao  CXine  giaresis  scarab  (baede)... 
Spiny  Fkirida  sandhiM  acarab  (baaSa). 
Maureen's  gymnocthebaia  ii'Nnula 
beeda. 

Texas  cave  diving  t>e«tle — 

Disfuryrt  crawling  water  beede - 

Oahu  heteramphua  tern  weevil 


TX*. 

TX*. 

CA. 

FU 

CA*. 

UT. 

AL.  IN.  MS.  NH.  NJ. 
PA.  VT.  NY*.  WV*. 

TX.  NM.  Mexico?. 

TX 

TX*. 

AZ. 
.  TX 
.  TX 

CA. 

CA,  Mexico. 

CA. 

CA.Mexi(»L  » 

CA. 

CA. 
JCA. 

FL 

FL*. 

AZ. 

AZ. 

HI. 

NM.  TX. 

Ft*. 

H- 

LA.  MO,  MS,  OH.  PA. 

AR*.  IN*.  KS*.  KY*. 

MO*.  TN*.  VA*.  WV*. 
ME. 
CA. 
CA. 

OK.  LA. 
W1. 

WA,  Canada?. 
HI. 
ID. 
CA 
FU 
MS. 


OH. 


I  (RiMe  beetle,  no  common  name)- 

Staphan  s  riffle  beeda,,  , 


.  P*o  anobiid  beetle 

ArtMckle  Cave  ground  beetle 

Marron'a  San  Carloa  nMie  beeSa 


AL|. 


TX 
TX?*, 
HL 
TX 
AZ. 
I  HI 

AZ. 


Canada*. 


Stalua 


C^ala- 
90»y 


2 

2 

2* .... 

2 

2 

2 

2 

2 

2* .... 

2 

2 

2 

2 

2 

2 

3C.... 
2..... 

2 

2 

2 

2 

2 


2 

2* 

2 

2* 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2...„. 

2* 

2 

2 

2 

2 

2....... 


2 

2 

2 

2 

2 

2* 

3C 

2 

2....„. 

2 

2 

2._.... 

2 

2 

2 

2. 


U 

U - 

U - 

U _ 

U - 

U _ 

U 

U. 

U. 

U. — 

U 

U 


Re- 
gion 


R5.. 


R1 

RS 

R6 

R4 

R1 

R1 

R1 

R6 

R4 

R8 

R1 

RS 

R1 ..... 

R3 

R1 

RS 

R1 

R1 

R2 

R2 

RS 

R5 


R1.. 
R1.. 
R2.. 
R1.. 
R1.. 
R1.. 
RS.. 
R4.. 
R1.. 
R1.. 
R4.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R3.. 
R1.. 
R4.. 

R1.. 
R1.. 
R4.. 
R1.. 
RS.. 
R1.. 
R4.. 
R4.. 
R1.. 
R1„ 
R4.. 
R4.. 
R1.. 
R4.. 
R1.. 
RS.. 

R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R2.. 
R2.. 
R4.. 
R4.. 
R5.. 
R4.. 
R4.. 


Sdantific  name 


Hydtaana  mauraanaa.. 


Hydmchara  ticksackari. 

Hydrochua  ip _...., 

Hydrppona  aluaiwa 

Hydtopofua  Mkartai 

Hydroporm  hinunm 

Hydroporua  laachi. 

Hydropofua  aimptax 

Hydnpofva  apangtah 

Hydroporua  sulphuriua .. 
Hydroporua  utahanaia... 

Hygrotua  curvipaa 

Hygroius  dtvarsipaa , 

Hygrotua  tontinalia 

Hygrotua  sytvanua , 

Itodacnus  2  spp 

LaccophHua  sctmani  ..... 
Uchrtantha  aibopHoaa  ... 

Uchnantha  ursina 

Umnabua  andus.. 

LimnatMus  taxanua 

Umnabkis  utahanaia.. 
LOfammn  ngar 


Lytta  hoppingl. 

^yrti  inaaparata 

Lytta  mrifica .! 

Lytta  moaata 

Lytta  rtKtaata 

Lytta  morriaoni „.„„ 

Microcyiloapua  bromii. .... 

Micronaspis  floridana 

Miloderes  nalaoni. _...„ 

Miloderes  rukeni 

Mycotrupes  pedestar 

AMmia  darUngtorri 

Nabria  gabfari  aiskiyouanaia.. 

Nabria  aatHbarga  triad. 

Nacydaks  rudei 

Neaotocus  gifforxM. 

Nesotocus  kauaianaia 

Naaotocua  rrtunrol .. 

OchthabkM  craaaakja 

Ocbthabkja  putrwfftanaia ,. 

Ochthabkja  ratKulalua 

Onthophagua  polyphaml... 


Onychobaris  langai. 

Oodamat,  4  app 

Opikiaaryua  bromml. „ 

Optk)aafvu8  canua _... 

Optioaarws  phaaua 

Palaoicaniis  dohmi. 

Paracymus  seckmja 

Pattoinjpaa  youngi 

Pantarthtum  biackbuml. 

Pantanhrum  oPacur>......._.____ 

Photuria  ip _...»_»_ 

Pholuria  bfunnipanfks  fMda/m . 

PlagHhymyaua  ca  43  spp 

Polylamina  pubaacana 

PotyphyHa  aniaronivaa 

PofyphyOa  avHtaia 


Po/ypbyHabarbaia.^ 
PolyphyUa  arrattca.~ 

Pofyphy«a  nubita. 

PofyphyUa  ataKata.... 

Protarhinua  72  app 

Cwaphann^  an'Jtwiiiiiirt 

Paapbanua  montanua. »_.._ 

PaaudanopMmlmua  acharorm 

PaaudanopMhahnua  aaaMHa 

Paaudanophthaknua  avamua 

Paaudanophtfmkrtusbandarrrtan/.. 
Paaudanophthaknua  catearaua. 


Hydraanidaa. 


HydrophNidaa . 
HydrophiNdaa . 

Oydac^daa 

DyttaddM 

DydacMaa ...._. 

DydaiAlaa 

Oyttacldaa 

Oydacidaa 

OyOaddaa 

Oyttaddaa 

OydacWaa 

Oyttaddaa 

DyttaddM 

DyttaddM 

ElalaridM 

DyttaddM 

ScarabaaldM. 
ScarabaaidM .. 
HydraanidM... 
HydraanidM... 
HydraanidM... 
StaphylinklM.. 


ElmidM 

Lampyridaa 

Curculiomdaa... 
CurculionNlM... 
ScarabaaidM.. 

CwabidM 

rarahiflM „. 

CwabldM 

CarambyddM. 
CurcuHonidM  .. 
CurcuNonidM... 
CurctJiionidM... 

HydraanidM 

HydraanidM 

HydraanidM 

ScarabaaidM  ■■, 


CurcuHonidM... 
CurcuHonidM... 

EhnUM 

ElmidM „.. 

ElmidM 

EucnamldM 

liytiropniiaM ... 
Scarabaeidaa.. 
CurctjHonktaa .., 
Curcuhonidaa .., 

Lampyndae 

LampyrtdM 

CarambyddM., 
ScarabaaidM.., 
ScarabaaidM... 
ScarabaakJM... 


ScarabaaidM. 
Scarabaeidaa. 
ScarabaeidM. 
ScarabaaidM. 
ProtartwiidM.. 


CarabidM. 
CwabidM. 
C^arabidM. 
CarabidM. 
CtfabidM. 


Common  name 


Mauraan'a     hydraanan     minuta     moaa 


Rickaacfcar'a  walar  acavangar  baatta 

Salh  Foraat  water  acavangar  beeda 

EhNiva  hydroporua  diving  baede 

Folkana'  hydroporua  dMng  baada 

Wooly  hydroponja  diving  baada 

Laach'a  akylina  diving  bMda 

SImpta  hydroporua  diving  baatta 

Spanglar's  hydropona  dMng  baatta 

Sulphur  Sphrtga  hydFOpon«  diving  baada. 

Utah  hydroporua  diving  beeda „ 

Curvad-foot  hygrotus  diving  baada 

Narrow-loOl  hygrotua  dnnng  baada 

Travamna  band-ttiigh  diving  baada 

Sylvan  hygrotua  diving  beetle 

Nackar  itodacnua  ckck  beetiea 

Schwarz'  diving  baede 

White  aand  bear  acarab  (bMda) 

BumblabM  scarab  (baada) 

Animas  mmuta  moaa  beetle. ...__... ..... 

Texas  minute  rnoas  beeda 

Utah  minute  moss  beeda 

Black  lordithon  rova 


Hopping'a  bliatar  beetle 

Mojava  Daaan  blister  baada 
Anthony  bliater  beetle 

Moaatan  bHatar  baada 

Molastan  bHatar  baada 

Morrison's  bHatar  beeda 

Brown's  microcylkiepua  rwria 

Fkxida  intartidal  firefly 

Nalaon's  mHodarat  waavN „...,.„ 

Ruiien's  mriodarM  waavil 

Scrub  Island  burrowing  acarab  (baatta) 

South  Forka  ground  baatta 

Siafciyou  ground  baatta 

Trinitv  Alps  grotmd  baatta __™».... 

Rude's  longhom  baatta 

Gifford's  nesotocua  waavl 

Kauai  nesotocus  waavtt 

Muivo's  naaotocui  waavil 

Wing-ahouldar  minuta  moaa  baatta 

Putnam  minuta  moaa  baada 

Wilbur  Springa  minuta  moaa  baada 

Onthophagua  tortoiM  commanaal  acarab 
(bMtle). 

Lartge's  El  Segundo  Dune  waavil 

Windward  Chain  OodamM  waavHa 

Brown's  opdoaarvua  riffia  baada - 

Pinnadea  opdoaarvua  riffia  baatta 

Scott  opttoaarvua  riffia  baatta 

Dohm's  alagant  aucnamid  baatta 

Sadualva  water  acavangar  baatta 

Ocala  burrowing  acarab  (baatta) 

Blacklxvn'a  pantarthrum  waavt 

Obacura  pantarthrum  waavH 

Turtta  Mound  flrally 

Evargladai  browrMiir)g  firafly 

Hawasan  Plagitfiymyaua  longhom  baattM. 

Wody  Gulf  duna  acarab  (bMda) 

Saline  Valley  snow-front  Jurw  beeda 

Spotted    Warner    VaMay    Ounaa    June 


Barbate  June  baada 

DMth  VaHay  June  baada 

Ataacodaro  June  baatta 

Delta  June  beede 

Hawaiian  prolarhinid  beetles 

Arizona  water  penny  (beetle) 

Whita  Mountairta  water  pervry  (baatta).. 

Echo  Cava  baatta „ 

Wast  WiHa  Valley  cava  baatta.._ 

Avemus  cava  baada 

Bandarman's  cava  beetta 

Umeatona  Cava  baatta 


VA 

CA. 

MD. 

NH*. 

AL 

CA. 

CA. 

CA 

UT. 

AR*. 

UT. 

CA. 

WY. 

CA 

MN.  MA*.  NY". 

HI. 

AL,  DC.  MD.  VA. 

CA.  ^ 

CA. 

NM. 

TX 

UT. 

MO.  Canadtt.  AR*.  CT*. 
DC*.  GA*.  IL*.  KS*.  KY* 
Ml*.  NY*.  NC*.  OH*.  PA*. 
TX*.  VA*.  \«W*. 

CA. 

CA*. 


CA*. 

CA. 

CA 

MT. 

FL 

CA. 

NV. 

FL. 

CA. 

CA 

CA 

CA. 

HI. 

W. 

HI. 

CA 

IN*. 

CA. 

SC.  QA.  FL,  AL.  MS. 

CA 

HI. 

AR. 

CA 

KS. 

CA*. 

FL 
HI. 
Hi. 
FL 
FL 
HI. 
FL 
CA. 
UT. 

CA 

CA 

CA 

CA. 

HI. 

AZ. 

AZ. 

TN. 

AL 

VA. 

TN. 

KY. 


S«828 
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status 


Trend     gnn 


Scientific  n>fw# 


Family 


PttuOKioplrthalmjs  cofdKoHa  ~ 
/^BuJanj|yKfta*im  t^imlf  ■—.■-■ 

nuuJtl  KJfjUltMt I NM  MnfJAi* - 

PaeuJmupMhalmua  gKtgm*...... 

f>auigM>W>a»T»u> /»or»*rti»- 
PfmMltnophmaImm  ItabiicM — 


Commoonam* 


CaitMrlna'a  ca\M  t>eette 

LitUe  Kennedy  Cave  «»««• 
Oacaptive  cave  t)eetle 


CwatMaa. 


Carfltiida*. 


fi««JlBnq(y>tfia*nus  /mucosa 

PseudanoQtithalmua  longK«pt 

PseudanopMhalmus  monlanM. 

PSmjdanopirthal'n'ja  naltonf 

^gu^tnopM)&hiw8  norton. 

Psmjii&nophthtlwiM  ocod&ftMB 

PMudanophtfmlrmi*  otHoamm - 

PaeudtnopMhalmaa  pallK*m ~ 

nmMimvtJttthmlmua  pmrntomm— 

Pimjdanophlfmlhius  fmnrnxsmt. 

PaeudtnopMtmimua  pmjtua 

f^mAtmiOfifUhaimua  par***  ■■-■—- 

P9&uHanopH»m^nua  ponaa 

PMuJmiotJtiihalniim  pmwfa  potommx.. 
pMudanerihttmtmua  polomMam' 
Psgadanophttmlmua  pt9e$tnrmmm 

PMudanophthalmm  pt/nctalug - 

^eudanoptHh&ImM  pusikM 

PMutianophitmlmiM  quMtwUm. — 

/Vauliiini'^itfw*"'**  'ogmst0 

PMuJai  vtitHh&^mM  sancHprnM  ■— 
PMuimicfifxtmimtm  tctiotmtnu  - 

Pamjdancph«m»mm  aoMk 

PMuJmnJtifitfmlntug  tm^K^m^ — 

Pseadanophlttalmus  sencus _ 

PMudtfiofJtithtlimm  m»» 

PMudanopumamm  i 


C»Mdaa. 
CaratAlaa. 


Fiver  Valley  cave  twetJe.. 

Engaltiwttfs  cave  t>eetle - 

Tiparad  cave  twetle - 

Fowtar's  cave  t>eetle. 

Icatox  Cave  t>eette 

OaKuinn  cave  t>eetla 

Tmbar  Ridge  cave  t)eetla. 

\jm  County  cave  beetle 

Hotaaigar's  cave  beetle 

Qantan  cave  t>eetle 

HMbbard's  cave  beetle 

Habncht't  cave  beetle 
Stone-dwelling  cava  beetle.. 

I  Nlnais  cave  beetle 

i  Saarcher  cave  beetle 

B^MT  Stabon  Cave  beetle  - 

Ooaaioarli  cave  beetle 

Graay  Cove  cave  beetle.... 

Kramer's  cave  beetle 

Ridt  Mountain  cave  beetle . 

Lsllaiiiiiril'i  cave  beetle 

Mud^Jwetltng  cave  beetle. 

Long-r»a<Jed  cave  beeda 

Dry  For*  Valley  cave  beetle.. 

Mataon's  cave  beetle 

Morton's  cave  beetle... 

\Maalam  cave  beetle... 

Otao  cave  beetle .... — 

Pita  cave  beetle ™ 

Ridgatop  cave  beetle 

-pwMieck  cave  beetle 

Nobtetts  Cave  beetle . 

Payne's  cave  beetle 


Hlslohc  range 


Caratiidaa. 


CaraDidaa. 


Caiabidaa. 


PModanoptHtmlmim 
Psoadmnofitntialfnm  mmm» 

Paeudanoptntmtmm  i^nim 

PseiKlanoptithalm»  vr^uam  ( 

oaacAusf  > 
P9eiidano(>tUhalmu*  amMBOti — 

PaoudocotaJpa  andmwsi 

Pseu(k)coi»i(m  gujimt 

PimvatLttM  rami 


=/^jhm*- 


Patiunkevitchs  cave  beetle — 

Nafejcal  Bndge  cave  beetle 

South  Brancti  Valley  cave  beell*- 

Saneca  cave  beetle 

Owartooked  cave  beetle 

Sponad  cave  beetle 

Tiny  cave  beetle . 
Straley's  Cave  beetle. 
Rogers'  cave  beetle  . 
Saint  Paul  cave  beetle.. 


Carat)idae 

Cat^Mdae 

Cwabidae 

CarabKlae 

Scaiabaeidae. 
Scarabaawlaa . 


Sctnol^ouse  cave  beetia 

Lean  cave  beetle 

Sequoyah  cave  beetle  — 

Silken  cave  beetle 

Menditn  Cave  beetle 

Simple  cave  beetle 

Graentmer  Valley  cave  beetia .- 

Thomas'  cave  beetle — 

Indian  Grave  Pant  cava  beada . 

Union  County  cave  beetle 

BkMing  Cave  beetle 

Madan  Spring  cave  beetle 


mynecgomm  23  mf>. 

SofMnotus  Oatmansi-. 

Sca()hifx>tu3  mnectua.... 

..  Scap/xnofij*  iongKMpa. 


Scapt»ioU»  panttum- 
5arK«sp>- 


Sencs  troat — 
Ssnca  tantui*. 


Spmnglamnmm 
Sjptmamdarm  acDaum  ta^ 


SiBnaaais  caAola  noapa— 


gar-jocoi.. 


TR 

VA. 

VA. 

VA. 

TK 

QA. 

TN. 

KY. 

QA. 

WV. 

TN.VA. 

VA. 

VA. 

VA. 

VA. 

tCf. 

IL 

TN. 

TN. 

VA. 

TN. 

OK 

WV. 

WV. 

VA. 

TN,  VA. 

WV. 

VA. 

TK 

TK 

OH. 

TK 

TK 

VA. 

TK 

TN. 

VA. 

VA. 

WV.VA. 

WV. 

VA. 

VA. 

TK 

VA. 

KY. 

VA. 

KY. 

TK 

AL. 

VA. 

TK 

TK 

WV. 

VA. 

TK 

TK 

TK 

VA 


Scarabaetdaa  — 

Scarabaidaa  — 


Scarabaotdaa. 

Oyrinkjaa 

CBr^)idaa 


EMdM.. 


VVailace's  cave  beetle 

Andwws'  dune  scarab  beeUa.. 

Giuliani's  dune  scarab  (beetle) 

Roth's  blmd  ground  beetia 

(&ound  beetle,  no  comrrxjn  name) 

llawniiin  rhyncogoous  snout  baetlaa 

(Ground  beetle,  no  common  nana) 

(Ground  beetle,  no  comrtxxi  nama) 

Horaboldt  ground  beetle        

(Qfound  beetle,  no  common  name) — 

Smid  Mountain  sencan  scarab  (baofle).... 
Ciascent  Dune  sencan  scarab  (^aade)..- 
FiMt's  spnng  sencan  scarab  (t>aalla)  — 
Tantula  aarican  scarab  (beette) 


TK 

\9^ 


"•■ 


Rad  HiHs  unique  wtwitgig  (beetle) 

Sc^aum'8  Blue  Ridge  ground  beetle 

Devil's  Hole  warm  spnr^g  nflle  beeOe  — 

Moapa  ¥»arm  spnngs  nttio  beetle 

Douglas  steneioM  ntOa  beetle 

QwiMnon's  stenelrws  tiffle  beeda 


NV. 

OR. 

AR. 

HL 

CA. 

AR. 

CA. 

AR. 

NV. 

NV 

FU 

FL*. 

AL. 

VA. 

NV 

NV 

Wt.  IN*.  Ml*. 

tCAUVA. 
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Staiua 


Cala- 
Qory 


2.... 
2.... 
1.... 
2.... 
2*.. 
2.... 
2.... 
2.... 
2.... 
2.... 


2.. 
2.. 
2* 

2.. 
3A 
2* 

2.. 

2.. 

2 

2._. 

2„.. 

2.... 

2.„. 

1..., 

3A.. 

3A.. 


2 

2 

2 

3A 

3A 

2 -. 

2 

2 

2 


2.... 
2.... 
2-.. 
2._ 

3A.. 
2.... 
2.... 
2.... 
2.... 
2.... 
2.... 
2..- 
2.... 
2..„ 
2.... 


2... 
2... 
1... 
2... 
2... 
2....- 


Trand 


Ra- 

gton 


R1.. 
R4.. 
R1. 
R1.. 
R1., 
R1.. 
R1., 
R1„ 
R4.. 

Re.. 


R1. 


R1.. 
R4.. 
R2.. 
R1. 
R1.. 
R1. 
R1. 
R4.. 
R4.. 
R1. 
R4. 
R4. 
R1.. 
R1. 
R1.. 
R1. 


R5- 


R1.. 
R2- 

R5.. 
R1.. 
R1.. 
R4.. 
R3.. 
R1.. 
R5.. 

fl1.. 
R1.. 
R5.. 

R1.. 
R1_ 
R1.. 


R1.. 
R1.. 
R5_ 
RB. 
R5.. 
R3. 
R6.. 
R5.. 
Rll 
R1.. 
R4.. 
R1.. 
R1- 
R1. 
R1. 


R1. 
R1- 
Rl. 
R4. 
R1.. 
R1. 


SoofMfic  nwM 


Stenotmpis  pntchafxHtm — 


THM  hCM^ttS » 


2MZ9Mf  ifftOHIO. 

900RPtONR.IES     ft     AUfES    flH- 
SCCTft,  Onocft  Meco^tera). 


OMtaaa  obscunm  ~ 


FLIES  (Insects.  Oroca  DiPTtRA) — 


Abiautus  schtingen 


Oophurt  Hutdf. 

CfPVnV  mrmOCrW. 

Eutonehm 


maOfft9t9F  &9t0ftfff .. 


Rhaphiomidm  ttmUmtut  i 
Rft$phiomiaa$  f9fminalu$  trnmkmna,. 
f9h$phk)/T)idlU9  WocMkjs 


BUTTERFLIES  4  MOTHS  (IMSECTS, 
Order  Lepidoptera). 


Acfonicta  afbaruta . 


Adana  opiereUa 

Adhemahua  blanctwfdowm . 

Agrotis  buchhoU 

AfffOtis  kaw «.....« 

AfffOtJS  procaftaria — ». 

Anaaa  troglodyta  flbnioMk..- 

Apamea  smytfii 

A/9fwscj^h/78  tsn^tfptaha....^ 
Atryfonc  afoffos  afogoa  — . 


Camlella  busckana - 

Caftetvcaptuilua  palaemon  asp.. 
Catocaia  prooosa  pr0tioaa.~~.~-. 

Oenyonts  pegala  aap 

Carcyons  p00aAi  ssp... 
Chkisyne  acastua 

Chlos/na  laanin  oaodaco 

Coanonyttptm  tuKa  fontockan . 

Oaoodaa  atavanai 

EctotMiTua  pfyecphaffa., 

Erymroecia  habaat 

Ethmiamonachella- 
euchlaana  milnal..... 


Euchloa  hyanba  andnmal.. 
Bucoa/na  hannat — .«»..» 


EunmeuM  aMa  fhrida 

Ci4pMMBf  ttattnidlaa  aap. 
G^MMas  anqptaa  aap. . 

EuphBotaa  fita  ssp 

EuphHoles  rita  mattofH  ( =.5ftpwaaoiaha 
r  m.). 

EuphyOryaa  anida  tnorand 

Eufihfiiryaa  adftha  tnonoama.^ 


Euptty&yaa  adUha  quino  ( •£  a  migltlh 
Biphym  bayenaia. 


Euphyaa  vaalrta  harbiaont- 
fialchenna  namltm -. 


Family 


Cuculionidaa . 


rwriiWotiiilaa 

CuGuHonidaa-.. 
CMGuHonidaa ... 
Cuculionidaa... 
CufcuHonidaa ... 
Scarabaaidaa... 


canRjaa.. 


SHtacKlaa.. 


Noctuidaa. 


(ncurvafDdaa.. 
sprangnaa 


NoctuMaa 

NymphaHdaa. 

Noctuidaa 

Scythridldaa... 
nasparnoae ... 


Phstoniidaa.. 
HnpuMOm. 
Noctuidaa .... 


Nymphatidaa. 
Nyraphaiidaa. 
NymphaHdaa. 


NymphaHdaa. 

PynMaa 

Tortrtddaa 


EttMnidaa.. 
Qaomatridaa.. 


OMhrauttdaa.. 
(.ycaanidaa.. 


Common  nama 


Mhoa  stanotrupw  weavtl 

Scnib  palmatto  Itowar  t^vifn  (baaSa) 
Ooyan's  trtQonoacuta  daoa  t 
SWadall  trigonoacuta  waavH 


Pwwn-taaaal  Ihgonoacuta  aMavi 

Santa  Catakna  Wand  trigonaculi  «mwjI~ 
Doiothy'c  El  Sagundo  Duna  «•« 
Santa  Ouz  Island  ihora  waaMI. 


Caracara  corrwnanaal  scarab  (ttaade) 
Waim  iprir^  zaitzavian  iiffia  tiaatla... 


QoU  rtNh  hanging  fly- 


Oso  Flaco  robber  fty 

Florida  aaaphomyian  tatianid  Sy ....... 

Taosa  aaiptiomytan  tflbanid  fly 

Nttwa  taoapo^lad  satafMl  fly ........... 

HMaiian  charsodremlan  danoa  fly .. 

AnHoch  oophurm  fobbafify».» 

nnaocn  arranvi  foovanfy  ,.~^..~...~.... 

pnary  mk^  v  amasfiaaoao  ny .» 

sitNvn  marycomytan  lauanld  fly ». 

Hunt's  matapogon  fobbarfly — 

Dalong  a  muogastar  nowaf  ny .. 

Sugaffoot  moth  fly 

VTHDur  aprwigs  anora  iry ~. 

Dalhi  Sandi  Noaw-loving  fly.. 

El  Sagundo  tlowar'^oving  fly 

Vallay  mydas  fly _ 


Abarutan  dagger  moth. 


Opiar's  lorighom  moth ... — .»»..». 
Blanc  hartlt*  sphinx  moth ............. 

Buchholz'  dart  moth 

Kerr's  agrotis  noctuid  moth 

Procallaris  agrods  noctuid  moth.. 

Florida  laatwing  (butterfly) 

Smyth's  apamea  moth 

Oso  Flaco  fKghtlaas  rrtoth 

Eastern  beard  grass  sMppar 

Buaclt's  gan  moth _. 

Somma  arcdc  ililppai  — — ___. 
Practoua  undarw^  (moth) 


Caraon  Vallay  wood  nymph  (butterfly) „. 

WNto  Rlvar  wood  nymph  (butterfly) 

Spring  IMountaina  acastus  chackarspol 
(btmarffy). 

Oao  Flaco  patch  buitarfly 

Vonlockat  aaytr  (buttarfly) 

Daaclia's  pyraU  moth 

Stavans'  tonricid  moth 


PNaophagan  chaatnut  napdcuKd  modi.. 

Hat)ard*s  mctuid  rwoth in         ..-. 

Loat  athmid  moth     „.~.~,  ,,         ....... 


(Loopar  moth,  m  commonitama) . 

An(taw*a  martila  tM^tarfly 

Hanna's  aucoaman  I 

Rortda  atala  (butterfly) 

Bridng  Powdar  FM  blua  (butterfly). 
Oarti  blua  (butterfly).. 


Sand  Mountain  bhia  (buttarHy).. 
Mattoni's  blue  (butterfly).. 

Morand's  chacfcarspot  (buttarfly). 
Mono  chacfcarapot  (butterfly) — 
Wflghfs  chackarapot  (bwltarfly).. 
(Sk^ipar,  no  common  nama) — 
Oan  aMppar 


FL. 
CA. 
CA. 


CA*. 

CA. 

CA. 

CA. 

FL. 

MT. 


CA. 


CA. 

FL 

TX*. 

HI. 

HP. 

CA*. 

CA. 

NC. 

R_ 

CA. 

FL 

R. 

CA. 

CA 

CA. 

CA*. 


Aa  MA.  mo,  NJ.  Canada. 

CT*.    QA*.    NC*.    NY*. 

PA*,  OH*.  CO".  NMV 
CA. 
TX. 
NJ. 
HT. 
HT. 
ft. 

IL  VA*. 
CA. 
AL  FL  MS.  N&  NY.  I4J. 

SC,  QA*.  PA*.  VA*. 
CA. 
CA. 
NJ.  NH*.  Cr,  MA*.  NY*. 

PA*.  OH*.  MO*.  VA*. 
CA.f<V. 
NV. 
NV. 


CA. 

CA. 

NJ. 

CO. 

MO*. 

OH.  NJ.  VA*. 

00. 

VA.  Wl.  NC*.  OH*,  ft.*. 

CA. 

CA. 

FL 

NV. 

NV. 

NV. 


»fV. 
CA.NV. 

MS. 


CA. 


HL 
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Status 


Trwvl 


R*- 

gion 


Sctentific  name 


Family 


Conwnon  nam* 


Htatoric  range 


2*. 
2*. 

2.... 
2V. 
2V. 
2*.. 
2V. 
2*.. 
2'.. 
2V. 
2*.. 
3A.. 
3C.. 
2... 
2.... 
2... 


U._ 

u.„ 
u... 
u... 
u... 
u... 
u.._ 
u... 
u.... 
u..„ 


2.... 
2.... 
2.... 
2... 
3A.. 
3A.. 
3A.. 
2... 
2.... 
2  ... 
3A.. 
2.... 
3C.. 


2  — 

2 

2* .... 

2 

2 

3C 

2* ..... 
1 


2.-.. 
2..... 
2.._. 
2..... 

2 

2 

2 


2 

2 

2 

2 

2 

2V.. 

2 

2 

2V.. 

2 

2 


2.... 

2 

2 


2 

2 „ 

2 

2 

2 

2 

2 

2 _. 


D. 

U. 

U 

U 

U 

U 

U 

U 


R1. 
R1. 
R1. 
R1- 
R1. 
R1. 
R1. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R4.. 
R5.. 
R1.. 
R3. 

R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
fli.. 
R1.. 
R1.. 
fli.. 
R4.. 
R5.. 


R1... 

ni^. 

R5... 
R1._ 
Hi... 
R5- 

R4... 
R3.„ 

R5... 
R1 ... 
R1 ... 
fl4... 
R1 ... 
R1 ... 
R4... 


R1 
R3 
R1 
HI 
R5 
R3 
R3 
R5 
HI 
HI 
R3 


HI. 
HI. 
HI. 


HI. 

HI. 
R1. 


R1 
R5 
HI 
HI 
HI 
R4 
HI 
HI 


HtdyietM  asapfwnbra 

fjKlfiiipta  mtumpta _ 

Hadyiepta  hjOawayi.... 

rWOyttfMm  ffRmftM.. 


PyraMaa.. 
PyraKdaa.. 
Pyraiidaa.. 
Pyrattdaa.. 


PyraHdaa.. 


(tl^Ji^t^^M  mu&lcolt 

rf&ayfspta  pnKfmnM, — 
tl^Mcowfp^  coniUM ^ 

i^rnnOmjcsi  sp „ 

fJMpmiM  comms  sap. .~«„ 

fi9Sfmrm  dacotae 


tfwhmM  tsp. 


PyraHdaa- 
Pyraidaa... 
Pyraiidaa... 
Noctuidaa. 


Satumiidaa.. 


H9t9tocf08SM  viridn  ( ^CtKpoaifwi  y.).. 

Hypana  ( «/Maaa^npfia)  /wmwH 

( */MaaafnpaiBf )  MnricuEi ~. 

tap.. 


Icthcit  ic§rioid&9  fnofoant/B.. 

tetriciu  ictihoidBS  phant 


Noctuidaa... 
Noctuidaa... 
Lycaendaa. 
Lycaanidaa. 


<=Ca*»V»y» 

Inctvttnt  n^ossK  ssp « 

Indsaka  mosaH  tsp 

Lantxtna  canbtn ~~.....-......«... 

^jmanrtbt  SKhippM  lahontMnf .«..«».«......... 

LjfnanitiM  n^k/BfttByan  navadaa 

Ufhophana  iBfWfwt „ 


Lup«hrm  tngona 

Lycaaktes  me/issa  samue/b.. 


Lycaana  dorcas  ciayton.. 

Lycaana  hamas 

Lycaana  fubicua  tap 

Lyinan  pamagnana 


Ifttoum  (=Callophfy9)  grynaua 
nan. 

kUtoura  ttwmai 

Naonympha  mitchaaii  Itanciad 

Oaatai  dryadopa ~ 

Panoquna  arrana  ( ^panoqunoiOaaal 
Papaipama  tp 


Ptiydodaa 


Phydodaa  paacoanais  ttp 

Plabutna  anagdionia  i^Plabaiua  at).. 
riaiatus  icanoidaa  sap 

PleietMJS  icanoides  ssp 


/%aflm  aaspioto  ssp. 
/Tl^iB6us  aaspwto  sap. 


Pleiebus  Shasta  cfiartastonensis .. 
Poanaa  maaaaatot  channocki  ..,^ 


Potiaa  aabuiati  atxmontana .. 
Potlas  aabuteti  anetnacvtata.. 

PtxManta  butanta 

Pianimot)otya  ton*. 

PSeudocopaeodaa  atjnua  aunua^.. 


Noctuidaa. 


tt 


Nympviasaaa . 
nynipnasaaa . 
Noctuidaa 


Noctuidaa.... 
Lycaanidaa.. 


Pyraiidaa.. 
Pyraiidaa.. 
Ly 


Lycaanidaa.... 
Nymphaiidaa . 
Pyraidaa 


Noctuidaa 

Noctuidaa 

Noctuidaa 

Graciianidaa .. 
Lycaanidaa .... 
Nymphaiidaa. 


Nymphaiidaa. 
Lycaanidaa .... 
Lycaanidaa.... 


Lycaanidaa.. 
Lycaanidaa.. 


PyraMaa 

Hoaponidaa. 


•Oha  hedyleptan  moth 

Motokai  aadge  hadytaptan  moth 

Kohala  Mountain  sedge  hedyleptan  moth. 

Ola'a  banana  hedyleptan  moth 

Fuhway'i  banana  hedyteptan  moth 

GIffard's  'ohe  hedyleptan  moth 

Kilauea  pa'inw  hedyleptan  moth 

Mayrick's  banana  he<tyleptan  moth 

baan  leafrotier  (moth) 

hedyleptan  moth 

Hawaiian  lo'uKi  hedyleptan  moth 

Confused  heiicoverpan  noctuKl  moth 

Miami  blue  (butlertly) _ 

(Buckmoth.  no  common  nama) 

Spnng  Mountain  comma  sWppar 

Dakota  skipper 


MN.     lA.     SO.     NO.     IL*. 
Canada. 

White  Mountains  skipper _.. J  CA,  NV 

Hairoad  Valley  skipper NV. 

MacNaM  sooty  wmg  skippar AZ.  CA,  NV.  UT. 

Green  heterocrossan  carposinid  moth HL 

Laysan  dropseed  noctuKJ  moth HI* 

Hik3  hypenan  noctutd  rnoth J  HI* 

Kaholuamano  noctwd  moth 
Point  Reyes  blue  (butterfly). 
Fender's  blue  (butterfly) 


Motto  Bay  bkje  (butterfly).- 
Ptieres  blue  (butterfty) . 
Tortoise  commensal  noduid  moth.. 
Bog  elfin  bunerlly 


San  Gabnel  Mountains  elfin  (butterfly) . 

Marin  aWin  (butterfly) 

(Loopar  moth,  no  common  nama) 

Nevada  viceroy  (butierBy) 

Nevada  admiral  (butterfly) 

Lammer's  pinnion  (  =  noctuid)  moth 


(Noctuid  moth,  no  common  nama) . 
Kamer  Mua  (butterfly) 


Clayton's  copper  (tHjtterfly) « 

Harmaa  copper  (butterfly) 

White  Mountains  copper  (butterfly) 

(Looper  moth,  no  common  name) 

Blua  margaroman  moth „ 

Graan  margaronian  moth _. 

SweadTMr's  oiiva  hairstreak  (butterfly).. 


Thome's  hairstreak  (butterfly) 

Mitchell  satyr  (butterfly) 

'Ohenaupaka  oeobian  ntoth 

Salt  marsn  skipper 

Flypoison  borer  moth 

(Noctuid  moth,  no  common  nama) 
Hattlesnake-mastar  borar  motti...... 

Oecodon  borer  moth „. 

Necker  petrochroan  leaf  minar  (molh) 

Boharts'  blue  (butterfly) ... 
Tawny  crescent  butterfty . 


Steptoe  Valley  crescentspot  (butterfly) 

San  Emigdkj  blue  (butterfly) 

Whila  Mountains  icarioidaa  tiha  (butter- 
fly). 

Spring  Mountains  icarioides  blue  (butter- 
fly). 

San  Gabnel  Mountains  blue  (butterfly) 

White  Mountains  s&epiolus  blue  (butter- 
fly). 

Spring  Mountains  blue  (butterfly) 

Chermock's  mutt>erry  wing  aMppar 

Mardon  skipper „ 

White  Mountains  sandhill  skippar 

Oamo  sandhill  skipper 

Rare  skipper. 

Fonl's  sand  duna  moth . 

Wandering  skipper 


HI*. 

HI*. 

Hi. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

FL 

NY. 

NV. 


Canada. 


CA. 
OR. 
CA. 
CA. 
FL 
ME.  NV.  C^anada.  NH*. 

CA. 

CA 

NY* 

NV. 

NV. 

FL.  MO.  NC.  NJ.  NY.  SC. 

VA.CT*. 
TN*. 
IN.  Ml,  NH.  NY,  OH,  Wl,  IL*. 

MA*.  PA*. 
ME. 

CA.  Mexico. 
CA.NV. 

GA.  KY.  MO.  TN.  MS*. 
HI. 
HI. 
FL 

CA. 

NC 

HI. 

CA,  Mexico. 

PA. 

Ml*.  NY*.  Canada*. 

IL  IN*. 

MA. 

HI. 

CA. 

NC.  VA.  NY.  Ml.  Wl.  NO. 

SO.   MN.   Canada.   GA*. 

WV*.  PA*.  NJ*. 
NV. 
CA. 
CA.NV. 

CA.NV. 

CA. 
CA.NV. 

NV. 

MO. 

CA. 

CA.NV. 

NV. 

MO.  VA.  NC.  SC.  GA. 

CA. 

CA.  NV7.  AZ7.  Mexico?. 
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Slatua 


Cate- 
gory 


2 

U 

2 

2....-    . 

u........ 

0 

2 

U 

2 

U   .-.. 

2 - 

0 

3A.. 
2.._ 
2.... 
2..- 
1.... 
2.... 


Trend 


Ra- 

gton 


R4., 


Scientific  nama 


Family 


S 

u 

u. 

o 

U - 


u.... 

0 


HI .... 
R6.~ 

R1... 

R3... 

R4.„.. 

R1 

R5 

HI  ..„ 

R1 

R1 .... 
R4.... 


HI .... 
R5.... 


Pyrafana  (MmmaUca - 

Pyrgus  ruraHs  laguna 

Pyrgus  wyandot 

Satyrium  auratonm  nmoaum.. 

iiCfWP  inoivnv «.«.«.. 


Scoiofyfhfw  i-maiofm  ( mAcfodrafmni»  n) 

SfmUniphaga  cartwm,^ 

Spay^f^  aoitsfB  s(M3$a  •»••••—— 

Spayaria  aHanta  grayi 

Spayaria  catKpP*  caKppa 

Spayana  d»na 


Common  nama 


Haaperiidaa. 


Lycaanidaa. 


Annointed  sallow  (=ceromatic)  nocturi 


Qaomathdaa- 


Spayaiia  idafa 


Nymphaiidaa. 
Nymphtfdaa. 


Laguna  Mountaina  aMppar . 
Grizzied  skipper 

SwiU  Monica  Mountains  hairstreak  (but- 

lartty). 
(Noctiad  moth,  no  common  nama) 

Tortoise  commerwal  noctuid  motti 

Ko'otau  giant  kwpar  (moth) 

Cwtor't  noctuid  molh.. 


2 

2 

2 

1 

2 

1 

2 ..- 

2..-.. 
2 ..-.. 

2 

2 

2_.... 


2... 

3A.. 
2.... 


2 

2 

2 

2 

2 

2 

2 

2 

2- 

2* 

2 

2 

2 

2 

2 

2 

2 - 

2 

2 

2 

2 

2 

2 

2. — 

2 

2. — 
2. — 

2* 

2 

2 

2 

2 

2 ..-.. 
2 


U 

U 

O.... 

0 

0 

0... 

U 

U 

U.... 
U.... 
U.... 


HI... 
R2... 
R6... 
R1.. 
R1.. 
HI.. 
HI.. 
HI.. 
R1.. 
H2.. 
R4.. 
R4.. 

HI.. 
HI.. 
R4. 


Spayana  nokomiamip-. 
Spayana  nokomiat 
Spayana  nokomia  nokonaa . 

Spayana  taiana  bahranat- 

Sp0y9nu  iBtBPB  ntfrt9au9.. 
Sph9t8ff9ta  off0uh9un§...... 

Sphei9n9tapt&fo&apimm» 

SphB9&nst8  fBj^tok/siiint  '** 


Nymphaiidaa. 
Nymphakdaa. 


Sirymon  acta  barmml 

Synanthadon  castanaaa.. 


U-. 

U....... 

u 

u 

u 

u 

u 

u 

U...... 

u 

u 

u 

U 

u...... 

U-.... 

u...... 

u...... 

u 

U — 

u...... 

u 

u 

u 

u 

U — 

u..... 
u..~ 
u..... 

u 

U 

U 

u 
u 

u 


Tiinosftme  smara^emtf .. 
Thfodao  ffacfopnyaa-.'. 
Zaia  parcuHa 


Nymphaiidaa . 
Nymphaiidaa . 


UnaMwarad  Ifitinary  (bultorlly). 
Ora/a  aivarapol  (buttailty) - 
Criippa  tavarapot  (buttarfly). 
DiMta  IritWaiy  (buttaifly) 


Tahachapi  Mountain  aavarspol  (butterfly). 
Regal  fritillary  (butterfly) 


Nymphaiidaa. 
Torticidaa.. 

Torthcidaa 

Torticidaa 

Magalhymirtaa- 
Lycaanidaa — 


SpNngidae.-- 
Qaomalridaa.. 


H3 
HI 
R4 
R4 
R4 
H4 

R4 

H1 

H4-.. 

H4 

HI 

H2.... 
H5.... 
R4.... 
H5.... 
H3.... 
R4.... 
H1 .... 
HI .... 
HI .... 

HI... 

HI ... 

HI ... 

H4... 
.\  R1 ... 

HI... 

HI... 

HI... 

HI 

R1 

H3....J 

HI. 

R4. 

R1. 


CAOOSFLIES  (Insects.  Order  Tri- 

CHOPTERA). 


Agi^tus  arlasus 

A</apetus  denningi... 
Agapehjs  /ocassaa.. 
Agapehis  medicus.. 


Cwaon  VaHey  aHvertpol  (buttarfly) 

Bkia  ailvartpot  (buttaifly) -- 

Qraal  baain  tilvarspol  (buttarfly)  ~ 

Bahran's  tU^anptA  (butlailly) 

Cvota's  aivarapot  (buttarfly) 

MyrHa't  t«varapol  (buttarfly) 

■Oha'ohe  laafroUar  (ntoth) 


QrMnbandad  ohe'oha  leatrolar  {/aoMh) . 

Waiupe  lealrollar  (moth) 

Maiailatad  manfrada  skippar 

Bartam's  tiaii  streak  (buttatfly) 

Chaelnut  daanniing  moth 


Fabulous  green  sphinx  of  Kauai  (moth) . 

•Ola"  a  pepppered  loopar  (moth) 

Oafanokee  zaie  moth 


AL  FL  SC.  IN.  AL*.  CT. 

MA*.    ME*.    NJ*.    NY*. 

Cwt«la*. 
CA. 
KY.  MO.  ML  NY.  OH.  PA. 

VA.  WV.  NJ*. 
CA. 

Ml.  MN.  WL  ART,  tt.*,  IN*. 

NC?.  NE7.  TX?. 
FL 
HI*. 

NCNJ. 
CA. 
NV. 
CA. 
AR.  GA.  MO.  NC.  SC.  TN. 

VA,  WV.    IL*.   IN*.   LA*. 

MO*.  MS*.  OH*.  PA*. 
CA. 
MA.  MO,  VA.  WV,  PA,  OH, 

IN,  Ml,  IL  MO,  MN,  m. 

lA.  OK,  KS.  NE.  SO,  NO. 

CO.  CT*.  OE*.  ME*.  MT, 

NC*,  NH*,  NJ*.  NY*.  Rl*. 

vr.Cwtada. 
CA.NV. 
AZ*.Ma9doo. 

cauT., 

CA.       ^ 

NV.       i 

CA. 

HI. 

HI. 

HI 

IXMaxica 

FL 

GA.  VA*.  PA*.  SC*.  ME*. 

MS*.  NY*. 
HL 
HI*. 
GA.FL*. 


Agarodes  alabamensa 

Agarodes  stannardi — 

Agarodes  ziczac — 

Apatanm  Ovate  <  ~Radaim  t).. 

Caraciaa  sp 

Caraciaa  (londana „„„._...-.- 

OaracHaa  vartraaai  <  -^0 

Chaumatopaycha  mnU. 

Chaamaiopsycha  halma  — 
Cftaufhatopeycha  moraai.... 
Chaumatopaycha  vannolal.. 

ChMoabgma  itaacaa ...» «. 

CMmarTa  hommhati. - 

Cryptoctna  danningi..^~~~—- 

Cfyptochia  axcaaa ««...«.. 

Cryptoctaa  naosa — ....«-.... 

Cryptochia  ahasia ~ 

Daamona  batttula 

Optactmna  caHfomlca 

aplacimna  roaai 

fcclisortyis  toilaw.. 


v.)... 


GlossosomatKlae  , 
Giossoaomatidae.. 
GtoaaoaomaMaa.. 
Gtosaosomatidae.. 

Sericostomatidae.. 
Sencostomatklae.. 
Saitoostomatklaa.. 
Umnaphifedae 


EobrachycantnmgalUaa.. 

Fanda  ap..- 

FanMa  dami 

^aru*  iaa>attl. 

fan«ilv  rMip*'-' 


Glyphopaycha  miaaouri.. 
Qoaracaa  oragona . 


Hatcopaycha  pmatmnam.. 
Homjplacira  acttiM 


Laplocaridaa 

Laptocaridae 

Hytlropsychklaa ... 
Hydropaychidaa... 
Hydropsychidae... 
Hydrtx>tychidaa ... 

Umnaphilidae 

PhHoptanvdaa 

Umnephibdae 

Umnephilidae 

Umnephibdae 

Limnephiidae 

Umnaphilidaa — 
Hydrapeychidaa ... 
Hydropaychidaa.. 

Unwiaphilidaa 

Brachycantridae.. 

UiwMphilidaa 

UmiMphilidaa ...... 

Umnaphilidaa  — 

Umnaphilidae 

UmtaphiNdae 

Umnaphilidaa — 

,  HaNcoptychidaa.. 

Hydropaychkjaa.. 


Artesian  agapetus  caddisfly  — 
Oenning's  agapetiis  caddisfly- 
(Caddis»y,  no  common  name). 
Arkansas  agapetus  caddisfly ... 
(Caddisfly.  no  common  rtama). 
Starwiard's  agarodes  caddWIy 
Zigzag  blackwater  caddisfly .... 
Caacades  apatanian  caddisfly 
(Caddisfly,  no  common  nama) 
Florida  oaradaan  tonghom  caddiifly. 
Vertrees's  oeradaan  caddnfly.. 
Flint's  net-apinning  caddisfly..... 
Halma's  nel-spinning  caddisfly  — 
Morse's  nal-apinning  aridisfly — 
Vannota's  net-spinning  caddiafly- 
Headwater  chilostigman  caddiafly 

(Caddisfly,  no  common  name) 

Oenning's  cryptic  cadetofly ^ 

Ktfigs  Canyon  cryptochian  caddisfly 

Blua  Mountains  cryptochian  caddiafly 

ConfciSton  caddisfly - 

AmphibkxM  caddisfly 

Calitomia  diplectronan  caddisfly 

(CackMly,  no  coinmon  nama) 

King's  Creak  acdiaomyian  caddiafly — — 
ML  Hood  primitiva  brachycanM  caddisfly 

Long-tailad  caddWIy ••■-—• 

Giaan  Springs  Mountain  fanjian  caddiafly. 

ML  Hood  lawlan  caddisfly 

Tombstone  Praiila  lanilan  caddMfly.. 
Mlaaoufi  glyphopaycha  caddiafly  — 
S^ahan  Greek  goaracaan  caddiafly 

(Caddisfly,  no  coramon  nama) 

I  schuh's  homoplactran  caddMy.. 


MO. 

OR*. 

NC.SC. 

AH. 

AL 

MS.TN. 

FL 

oa 

NC 
FL*. 

oa 

TX 

ME.  KY*.  PA*.  TN* 

LA. 

PA. 

MN.  I 

LA.  ' 

CA. 

CA. 

oa 

CA. 

CA. 

CA. 

LA. 

CA. 

OR. 

CA. 

OR*. 

OR. 

OR. 

MO. 

CA. 

NC.  SC 

OR. 
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Cai*- 
90«y 


2 

2 

2 

2 

2 

2™ 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

3C 

2 

2 

2 

2 

2 

2* 

2 


Trwtd 


2.-. 
2... 
2*.. 
2*.. 

2... 
2..- 
2.-. 
2.._ 
2.... 
2.... 
2... 
3C.. 
2.... 
2.... 
2.... 
2.... 
2... 
2.... 
2.... 
2.... 
2.... 
2'.. 
2.... 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2* 

2 -. 

2* 

2* 

2* 

2* 

2* 

2* 

2* 

2*  .„ 

2* 

2* 

2* 


U.. 

U 

u 

u 

U 

u 

u _. 

u 

u 

u 

U — 

u 

u 

u_ 

u 

u 


u.„ 

U-. 

u... 
u... 


gnn 


U — 
U._... 

u 

u 

U — 
U — 

u 

u 

u 

u 

u 

u 

u 

u 

U — 

u 

U — 

u 

u 

u 

u 

u 

u 

u 

u 

u 

U — 


R1. 
R4. 
R2. 
R4.. 
R4.. 
fl4.. 
R4. 
R4.. 
R1.. 
RV. 
R1.. 
R2.. 
R1.. 
R1.. 
R1.. 
R3.. 
R1.. 
R4.. 
R4.. 
R1  . 
R4.. 
R1.. 
R4.. 
R1.. 

R4.. 
R4.. 
R1.. 
R1.. 
R4.. 
R4.. 
R2.. 
R2.. 
R4.. 
R6.. 
R1.. 
R1.. 
R1.. 
R1.. 
R1.. 
fli.. 
R1.. 
R4.. 
R4.. 
R4.. 
R1.. 
R2.. 
R4.. 


R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1. 

R1. 

R1. 

R1. 

R1. 

R1. 

R1. 

R1. 

R1 .... 

R1. 

R1. 

R1. 

R1. 

R1. 

R1  ..„. 


Scientific  nam* 


Hydropsychei 
Hydtopsych0  ttntri... 

Hydroptla  chtiopt 

Hyftopmdacm.. 


. .  .     .  -.         *'  ^  • 
MyOropom  Bngtsn.. 

hfydrnpOa  l^/oi . 

HyKtVpUs  cxmctvta 

Lt(miostom»  armantm... 

Lapidoatoma  goedvni. 

Umnoprnkjs  atarcvs 

ktetnchia  vr^taOa 

Neothremma  andmxni .. 

N90thi9fTvna  ffaoailM.^ 

Naothf9ffVT)a  SiSkiyou.^ 


OcfwoticNa 

UCrwOVKilm  OOfmwm .» — .. 

Octtmlhchm  alongiiwKa 

Ocfwoihcfiia  phanoaa 

Ochrotncfua  preMoat 

Octvotnchia  yem«al ~. 

OeceOs  parva 

Otgopttiebodes  mosWanto 


Oxyettwa  nonda 

Ptduntetta  nearcOca 

Parapsyche  extensa 

PMocasca  oron 

Pofycentropus  cartaoni. 
Poiycentropus  ha/rtai. 

ProtoptHa  area 

Protoptila  balmort)0a 

ProtopOla  cahat>«naa.~ 
PhyacoQhtta  alexandaii. 

Rtiyacophita  colonus 

Rtiyacopttita  fendeh. 

fVtyacoprnta  hadOocid... 
RhyacopfMta  tnmlM, 
Rtiyacophia  momim 
Rhyacopmia  apmata 
Rhyacophda  unpunctata 

Setodea  aptcampes 

Stactiobieaa  cahaba 

T*ie<iopaych»taUapoo8a. 

Tmodea  sisMiyou 

Tmerxxies  tndonta 

Wormakta  ooonaa 


Family 


Hyt^opsyctudae... 
Hy<ftT>p«yciiiitaa .... 
HydroptycNdaa .... 

HydroptiMaa 

HydroptilrtM 

HytlroptiMaa 

HydropWidaa 

HydropWKJae 

LepKJostomatidaa . 
Lapidostomatxla* . 

LimnepniMae 

HydropdhdM 


I  lydropaiidaa .. 
HydroptiMaa .. 
HydropMidaa .. 

HydroptMae .. 
Hydroplitidaa.. 
HydropMidaa.. 
HydroptiMaa.. 
Leptocandaa .. 
UmnepNMaa. 


ANTS.  BEES.  4  WASPS  (IMSECTS, 
Order  Hymenoptera). 

Bombus  frankHni 

Dainoirmmsa  ftawaiansia 

Oaamnimesa  ponae 

Ectamnius  btdecoratus  ( =Naaocrabp  b-t.. 

Ectamnus  ojrapea  (  =  Oraocrabm  c ) 

Ectamnius  futvicrvs  (  =Oaocrabro  f.) 

Ecletnnius  giffant  (  =  Nasocrabo  g. ) 

Ec»(T>rmjs  haiaakaiaa  ( =  Oaocrabm  /i ) .. 

Eucercans  ruficeps. 

Eupelmus  nihoaensia. 

Myrmosula  pacifica  (=MyrTnoaap.). 

Nesommesa  kaua/enaia 

Nesommesa  perkinsi 

Nesommesa  scioptetyx 


Naaoproaapia 
Neaoproaopis 
Neapproaopia 
Neaoproaopia 
Nesopmaopis 
Neappmsopa 
Nasoproaopa 
Neaopmsopia 
Neaopfosopts 
Neapproaopia 
Neaoproaopia 
N»aoprx)aopa 
Neaoproaopis 


andrenoidea 

anomala 

anfftridna 

assifnuiana 

caeruieipennia.. 
cbloroslicala — 

ixmea 

conKepa. „.. 

crabronoidea..^. 
driHata _ 


faata... 
flbcunf.. 


Hydroptilidaa 

Psyctwmyidaa 

Hydropayct^aa 

Limnaphilidaa 

Potycantropodida* . . 

Po»yc«ntroptd»e 

G  lossosoma  Mae . . . . 
Gtossosomatidae  ... 
Glossosomatidae . . . . 

RhyacopMidae 

RhyacopinWae 

Rlfyacoph<l)d«e 

RtiyacopMidae 

RtfyacopMidae 

RhyacophiNdae 

RtiyacopMidae 

RhyacopMidae 

Leptoceiidae 

HydroptiMae 

Lepidostomatidae ... 

Psydvxnyiidae 

Leptocendae 

Pt)itoplamidaa 


Apidae 

Sphacidaa.... 
Sphecidae.... 
Sphecidaa.... 
Sphactdae.... 
Sphecidaa.... 
Sphecidaa..„ 
Sphecidaa.... 
Sphactdaa.... 
EupehnWaa.. 

Mutilhdaa 

Sphectdae.... 

vPOvCOSv  ■  •  •  • 

Sp^ecKlae.... 


Hylaeidaa.. 
Hytaeidae.. 
Hylaeidae.. 
Hytaeida*.. 
Hylaeidae.. 
Hytaeidae.. 
Hytaeidae.. 
Hylaeidae.. 
Hytaeidae.. 
Hytaeidae.. 
Hytaeidae.. 
Hytaeidae.. 
Hylaeidaa.. 


Common  name 


Abellan  hydropsyche  caddisny .. 

Buffalo  Springs  caddistty _...„.„ 

Reoen's  hydropsyche  caddisfly 

(Caddisny,  no  common  nanw) 

Knoxvilia  hydroptiian  micro  caddiafly 

(Caddisfly.  no  common  name) 

(Caddisfly,  no  common  name) 

(Caddisfly.  no  common  name) _. 

Cold  Spring  caddisfly _ 

Goeden's  lepidostoman  caddisfly 

Fort  Oci(  NmoephihiS  caddisfly 

Page  Spnng  micro  caddisfly 

Columbia  Gorge  neot^remma^  caddisfly .... 

GoWan-homed  caddisfly „, 

Siskiyou  caddisfly 

Kite's  neofncNan  micro  caddMly 

Alaea  ocnrotnchian  micro  caddtofly 

Contorted  ocNotncNan  micro  caddisfty 

(Caddisfly,  no  common  name) 

Deechutes  odvotricrNan  micro  caddisfly.... 

Provoat's  ochrothcNan  micro  caddisfty 

Vartrees's  octvotncnian  micro  caddisfly 

Little  oeceta  longhorn  caddisfly 

Tomtwtone  Prame  oiigopMebodes  cad- 
disfly. 

Florida  oryetfuran  micro  caddisfly 

Nearctic  padunieilan  caddisfly _ 

King's  Creei«  parapsycrie  caddisfly 

Clatsop  piniocascan  caddisfty „„ 

Carlson's  polycentropus  caddisfly 

(Caddisfly,  no  common  name) 

San  Marcos  saddle-case  caddisfly 

Balmomea  saddl»-case  caddisfly 

CahaOa  saddi«<ase  caddisfly 

Alexander's  myaco(>niian  caddtsfly 

Obnen  tTiyacopnilan  caddisfly 

Fender's  rtiyacophilan  caddisfly 

HaddocK's  rtiyacophilan  caddisfly 

Castle  Crags  rtiyacopTirian  caddisfly 

Bilobed  rtiyscophilan  caddisfly 

Spiny  rftyacophilan  caddisfty 

One-spot  rtiyacophiian  caddisfly 

(Caddisfly,  no  common  name) 

(Caddisfly,  no  common  name) 

(Caddistty.  no  common  name) 

Siskiyou  caddisfly 

Three-tooth  long-twmed  caddisfly 

(Caddisfly,  no  common  name) 


Franklin's  bumt>lebee 

Hawaiian  deinomimesan  sphedd  wasp 

Puna  deinomimesan  spheod  wasp 

Bidecoratus  sphecid  wasp 

Short-foot  ectomnms  sphocid  wasp 

Brown  cross  ectemnius  sphecid  wasp 

Giftard's  octemmus  sphecid  wasp 

Haieakaia  ectemnius  spheod  wasp 

Redheaded  sphecid  wasp „„„™™......... 

Nihoa  eopelmus  wasp „.._ .„..„ 

Antioch  mutdiid  wasp 

Kauai  nesormmesan  spliecid  iwasp 

PerkKts'  nesomimesan  sphecid  wasp 

Shade-winged     nesomimesan     sphecid 


Andrenoid  yeltow-faced  bee.... 
Anomalous  yellow-faced  bee.. 
Anttmcinan  yellow-faced  bee.. 
Aaaimulans  yellow-faced  be*.. 

Bluawing  yellow-faced  bee 

Chkxostictan  yellow-taced  bM 

Comes  yellow-laced  bee 

Conehead  yelk>w-laced  bee.... 
Crabronoid  yelkMi-laced  ba* .. 

Oitficult  yellow-fac*d  be* 

Oimidtatan  yellow-faced  be* ... 

Easy  yeMow-lacad  be* 

Fern  yeltow-faced  be* «.. 


Historic  rang* 


oa 

TM. 

OK. 

AL 

TN. 

NC.SC. 

At- 

LA. 

CA. 

OH. 

O.0R. 

AZ. 

OR. 

CA. 

CA. 

MO. 

OR. 

MO,  AR. 

AL 

OR*. 

FL 

OR. 

FL*. 

OR. 

FL.TX7. 

AR. 

CA*. 

OR*. 

SC. 

AL 

TX. 

AZ,TX. 

AL. 

MT. 

OR. 

OR. 

OR. 

CA. 

CA 

CA. 

OR. 

ALTN. 

AL 

AL 

OR. 

OK*.  FL* 

SC. 


OR,  CA. 

HI. 

HI. 

HI. 

HI. 

HL 

HI. 

HI. 

CA'.NV. 

HI. 

CA. 

HI. 

HI. 

HI. 

HI*. 

HI. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 


HI* 
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Statu* 


R*- 
gion 


Scientific  nam* 


Family 


CofTVDon  nvn# 


2. 
2 

2.... 

2*.- 

2*.. 

2*.. 

2*.. 

2* 

2* 

2* 

2*. 

2*. 

2*. 

3A, 

3A. 

2*. 

2*. 

2... 

3A 

2*. 

2*. 

2*. 

2* 

2* 

2* 

2* 

2* 

2* 

2... 

2... 

2*. 

2... 

2*. 

2... 

2... 

2... 


2 

2 

2. 

2 

2 

2 

2 

2 

2 

2. -. 

2 


2.... 

2 

2.... 
2.... 

2 

2.„- 
2.... 
2.... 
2..„ 
2.™ 
2.... 
2.... 
2.... 

2 I 

2.. 
2.. 


2 U- 

2 U.. 


U 

U 

U 

U 

U 

U 

U 

U 

U..... 

U 

U 

U 

U..-. 

U 

U.._. 

U 

U 


U.. 


U_...... 

U. 

U. 

U 

U 

u.._.... 

U....... 

U....... 

u.„ 

u 

U....... 


u. 
u. 
u.._ 

U-.... 

u 

u 

u„._. 

u 

U...- 

u..... 

u 

u 

u..... 

4  u..... 

u..». 


R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 
R1. 


R1.. 

R4.. 
R4.. 
RS.. 
R1.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R4.. 
R1., 


R1.. 
R1., 
R1.. 
R5.. 
R1., 
R2.. 
R2.. 
R5.. 
RS. 
RS. 
RS.. 
RS. 
R1. 
R1. 
R1. 
R1. 


(VlaaLHwyiatttVii  <lawWi>it 


Na90fKViaof^  /M/to.. 


IVlMiKimiiilrt'i  kauakifijJM 

Naaopnaopii  koaa ~ 

AHaaaprosop*  kona 


Neaoproaopia  malanothrt(.. 
Neaoproaopis  ne^lecta ...... 

Neaoproaopia  obacurala.^.. 


Hytatdaa.. 
HytoaidM.. 
HylMMM.. 

Hytaaidaa.. 
HylaaM**.. 
Hyla*id**.. 
Hylaaida*.. 
Hytaaida*.. 
Hyta*ida*., 
Hylaaidae.. 
Hylaaidaa.. 
HyteoidM^ 


NMOfitosopis  p9tfftfnobi§ , 

N990pt0&0pi9  pubMCBHB ........ 


Hylaaldaa.. 
Hylaaida*. 
Hylaelda*.. 
Hyte*ida*. 
Hylaeidaa. 
HylaaidM.. 
Hylaaida*. 


Neeoproeopia  airnpiax....^ 


Nesopmeopia  unica 

Neaoproaopia  vidna 

Neaoproaopis  volalMa.. 
Odynafva  /itifiMianaii ,..»....« 

Odynarua  aoror _....... 

fwuna  rwacapa  sjteocwKta.. 
PardHa  adtula  antiochertata... 

Ptnlanthua  naaain 

ProceraUufP  caMju'iitcum « 
Sderodarrnua  nihoeartaia , 
Smrthistnjfna  fahQuia — 

ARACHNIDS  (ClaM  ARAChmoa)  . 


HylaaidM.. 
Hylaaida*. 
Hylaaida*. 
Hyla*ldM. 
Hyla*ida*. 
V**pida*... 
Vaapidaa.. 


Sphadda*... 

Fi>  »am\t\\Amm 

rOrmOuM. 


SPIDERS       (Arachmos,       Orocn 
Aranea). 

Adelocoaa  anopa.. 


Ceaonia  irvingl. 

Cydocoatnia  lonaya.. 
lalandiana  apeophla.. 

IHMa  (MM 

MesttQUf  ooopari. - 

Neaticua  dMua _ 

Neatiam  Mlvua - 

Neaticua  /orteai. 

Neaocua  vefarmfwi*^, 
jtw^i^K  plactdua 
Tatama  sp. 

PSEUOOSCORPIONS    (Arachnids. 
Order  Pseuooscorpiones). 


Lyeoalda*  — 

(SnapfwaldM. 
CtanUdM — 
Ly 


LyooaldM. 


Aphrastocftthoniua  grubbal 

Aphrastochthoraua  aimiltat,**^. 
Apocntnorwua  fnameun  ........> 

ApoeMhonlut  paucHpinomm- 
Afcheolana  aatntl. 


CMhortMa*. 

^..-  -^  ■  " .  - 
ofiutuiwoa*. 

CMhonHda*. 


Arcbeolarca  cavioola «.... 

Areheola/ca  guadalupenala.. 

ChitreHa  /efftna 

MaptoeMhonlua  henro« 

tOaptachlhofHua  heUcU. — 

KlaplocMhonlua  orphaua 

KleptocMhonlua  ^ 
Larcaleoafi-. 


OaiypWM.. 
(teypidM... 
Qarypkta*... 

8)MrtnldM..* 
CMhonldM. 

^t*-»* "-* — 

CMhonidM. 
QaiypldM.... 


V«y  y*«ow-tac*d  b**. 

TVPQW  VOOI  yWOWrlMva  MS.. 

OvfcwinQ  ysHow  teCMl  bM 

Hai»ir.iH  yWowMtotd  b— .. 
HIrtuto  y«How-fac«d  bM — 
noav*  yaaow  racao  oa* . 
Hulan  yvHow-taoad  baa .. 
Ntsignii  yellow  faoad  b**.. 
Kau*l  y*llow  fac*d  b**.. 
Kg*  y*Mow  fao*d  b** ......... 

Kona  y*llow  lac*d  b** ....... 

La*lan  y«llow-(ao*d  b** 

Longh**d  y*Mow  far*fl  b**.. 
MaiBnOtTinii  yaaow  tacaa  Dai 
Molofcal  y*Now-lao*d  b** ...... 

Obacuratan  y*llo«Mac*d  bM 
Ombrtaa  y*llow  fM*d  t>**« 
ParlUn'a  yellow  faoad  b**... 
Psammobian  yaNonMaoad  I 

Furry  y«ow-lacad  baa 

Radtail  y*llo«f-(ac*d  b**.. 
Sat*llua  y*to«Mao*d  b**.... 
Simpi*  y*iioai  tacad  b**.... 
Specular  y*tow-lao*d  b**.. 
Sph*codoid  y*lloa»  fac*d  bi 
Uniqu*  y*io«iMao*d  b** .... 
Vidnin  yaMoaMao*d  b**.... 
VoMI*  y««o«Mao*d  b**.„ 
NWwu  o(tyn*nM  v*apld  waip . 
Soror  odyn*rua  vaapid  wMp... 
YaNow-bandad  afxirattid  b**. 

*      .'  ■      ..      a  ,1  li,  »  ,|t|l   .- 

nnDOGn  anilr*nlu  O**.. 
nrraocfi  ipri*CK]  \ 
Vaaayockwt. 


Ancwra  ant. 


Kauai  cava  wolf  apidar  (pa'a  pa'a  maka 
•ol*). 

Key  gnaphoaid  ^lidar 

Torreya  Irap-door  apidar ~.. 

Cav*m  sha*l*wab  ipidar  ..................... 

DoMoff  Cav*  apid*r.. ............ 

Loal  Nantahal*  Cava  ipidar. 
Qraaay  Ora*k  Cav*  apidar .. 
Cryital  Cavama  cav*  ipidw 
Cav*  Spitng  Cav*  apidar 


r^uroctonua  rnanannm . 

PaeudoQafypua  orphaua. * 


PsmiiaQiKipiima.. 


ValanBna'a  cav*  apid*r.. 
U**  Placid  furtnal  wcHt  apidar. 
Santa  Ouz  talawid  apidar 


Qrubba' cava  paaudoaoorpion. 

Cartow's  Cava  paaudoaoorpion,.. 

lylaihaur  paaudoacorplon 

Dry  Fork  VMay  cava  pa<udoacoipton 

Aalbu'a  cava  paaudoaoorpion.. 

Qrand  Canyon  cava  paaudoacorplon — 

Quadatup*  cava  paaudoacorplon 

Roy«l  ayarMd  paaudoacoipion 

Qraanbrlar  Valiay  cav*  paaudoacorplon.. 

Organ  Cav*  paaudoaoorpion 

Orphaua  cava  paaudoacorplon 

Proaarplna  cav*  paaudoacorplon 

Lacay**  cava  paaudoacorplon 

Emplr*  Cava  paaudoacorplon..... 

Monlarav  Duiiaa  trrttrir^n .   .....»„«.. 

Music  Halt  Cava  paaudoacorpton 


M. 

HI*. 

HI 

HL 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

W. 

HI*. 

HT. 

HI*. 

HI*. 

M. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HI*. 

HL 

HL 

CA*. 

CA. 

CA*. 

CA. 

HL 

CA. 


HI. 

a. 

FL 

WV. 

CA. 

NO. 

TN. 

TR 

AL 

TH. 

FL 

CA. 


HARVESTMEN  (Arachnos,  Onoe* 
Opmjones^ 


R1. 
R1. 


OBtaiwC-SMMaIn*)! 

Mtctocina  edQewoodamla., 


OK 

CA. 

on. 

WV, 
CA. 
AZ. 
TX. 
WV. 
WV. 
WV. 
WV. 
WV. 
4CA. 
CA. 
CA. 
CA. 


.  CA. 


Edgawood  bind  harvaatman 

Cagawood  Park  micro-blind  h>vaatman....J  CA. 


I 
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2. 
2. 
2. 
2. 
2. 


Trwvl 


gton 


2- 
2„ 
2._ 


a_ 

2_.. 
2- 
2_ 
2™ 
2™. 
2... 
2  — 
2.„ 
2._ 
PE.. 


2. 
2. 
2- 

2.. 
2. 
1.. 
2.. 
2.. 
2„ 
2. 


R1 

R1 

R1 

R1.™. 

R1 


Scientiflc  nsnw 


R1. 
R1. 
R1. 
R1. 
R1. 
R1. 


R4.. 
R4.. 
R4.. 


R4.. 
RS.. 
R3. 
R5.. 
R2.. 
R4.. 
R5.. 
R5.. 
R1.. 
R5„ 
R5.. 


2,.., 

2 

2 

U 

U 

2.    

U 

2 

2 

2 

U 

U 

U..     .. 

2 
9 

u..„ 

u 

2 

2 

2 

2  „,     ,_ 
2 

u 

u 

U 

u 

U 

2.._ 
2 

u 

U 

X. 

2. 
2 

u 

U 

2 

u 

R3. 

R2„ 
R5.. 

R4.. 
R4.. 
R3- 
R4.. 
R2.. 
R2.. 
R2.. 
R1.. 
R1„ 
R5.. 

R2.. 

R2.. 
R3.. 
R2., 

R5.. 
R2.. 

R6.., 
R5.. 
R5... 
R5... 
R2... 

R4.. 
R2... 

R5... 
R1._ 
R2... 

R1„ 


jMjLmiM  lati 

microtint  mmi 

kUcroan*  ttmum 

CRUSTACEANS    (CLASS    Crusta- 
cea). 


Faintly 


Conwnon  nsnw- 


PtwiangodidM. 

Ph«lar>9CKl>d«« . 


FAIRY     SHRIMPS 
ORoet  Anostraca). 

Art$9fiit  tnofiicM .„ 


(Cmustaccams. 


AancMrMcti  oortsMrraliD— 
Bnnctmecm  longiartenna- 

BmK/Hnecta  lynchi 

UnOerieUt  ocdATfttata 


So-apkxepfis/ua  mx)tton/ 

OSTRACOOS  (Crustaceans. 

Order  Pqoocopa). 

mmoncythef^  acuta 

ISOOOS    (Crustaceans.    Order 

ISOPOOA). 

CaaciJotm  Asm  , 

CaackkJtaa  cannulua i 


Artomids* 

8rsnchin«ctidas.. 


Branchineclidas.. 


BrsncWnscbdM 

LindarieflidM 

Sirsptocep^alidM.. 


Enlocyth«nda«.. 
Enlocyttwndas.. 
Enlocyttwridse.. 


frmnMMno  nvMOT«nsn.« 
Axq's  micro-bind  hsrvssmisn-. 
Lm  8  fivcfo-Mnd  hsrysstmsn^M* 
Lum't  micro-Wind  hsrvMlman.„ 
TAxjron  mKro-Mind  harwslmsn. 


HMoficranga 


Mono  Lake  txina  shfimp_ 
Cona«rvancy  fairy  siviinp. 
Longhom  fairy  shnnip . 
Vamsl  pool  fairy  shnnip.. 

Cafitomta  Nndenella 

Riv«rsi(J«  (airy  stximp.. 


(Odracod,  no  common  nams). 
(OMracod,  no  common  nam*).. 
(Oatracod,  no  common  name).. 


iimcwpoda- 


Cmddotm  linuncM. 
Caaddotet  t 

Urcmm  cutwi 

Ufcaua  uad^ukjn.. 


AMPHIPOOS  (Crustaceans,  Order 

AMWWrOOA). 


Attocrangonyx  hubhchU^. 
Moaangonyx  p^HudiMja  „ 


Cmngonyx  dearom  .. 


Oangonyxgrandknanua^ 

Craiigonyx  holibsi _ 

Gammarua  acheronOyiaa . 

Qammarua  bousfiakJi 

Gammarua  deaperaiua- 


Gammams  hya/Moidet.. 
Gammana  p«coa . 


Maiabataaus  loftana- 


Spaiaaontiastia  kotoana  - 
Stygot)/vmus    araeus    (,■■ 


■Apocrangony* 


Stygobromua  araonenaa  i^Stygonactaa 

a.). 
Slygobmmusbatconiai^Slygonactaab.) 
Stygot»fX3muatam(:i^Stygon«ctesb.)...... 

Slygotromus  bAjrcatus  (=Sri-gonacias 

&). 

Styffotnmua  biggart/. 

Slygobmmua   bomnan/   i^Stygonectea 

b.). 
Slygobmmuadanion/(=Siygonacla»c). 
SlygobmmjaeomdK^Stygonecteac.)- 
Stygobmrvacoopart(-Slygonactaaa).. 

Stygobmmua  ajt^art 

Stygobromua    deiadua    <~^Stygooacta$ 

d). 
Stygobromua  alatua  i'^Stygonectaa  a.'i  ... 
Stygobromua  OagaSaiua  i-Stygonactaa 

f.). 

Siygobmmua  frana. 

Siygobmmua  gradiii. 

Stygotnmua     hadanoacua 

aetaah.). 
Slygobmmm  harai 


I'rStygon- 


Gammaridae 

Gamrnaridae 

CrangonycMaa.. 

CrangonycMaa.. 
Otangonycbdaa.. 

Gammandaa 

Gamrnaridae 

Gammanda* 

Gammahdae...... 

Qammahdaa 

AlptMidaa..._ 

TaMridae 

CrangonycMao.. 


CMlon  C^ava  iaopod „.... 

(laopod,  no  common  name).. 
(Iaopod,  no  common  nama).. 
Franz'a  iaopod.. 
Bat  Cava  iaopod.. 


HKk^ack  Cava  iaopod 

(Iaopod.  no  common  nama)„ 
(Iaopod.  no  common  name)., 
(laoixd.  no  common  name).. 

Rye  Cove  Cave  iaopod 

Lee  County  Cave  isopod 


Central  Missouri  cava  ampt^pod 

Okiahoma  cave  amphipod..- „.... 

Oearors  (= Pennsylvania)  cava  MipM- 
pod. 

Florida  cave  amphipod 

Hobb't  cave  amphipod ' 

■Snoie  cave  amphipod . 

Bouafield'a  amphipod 


CA. 
CA. 
CA. 
CA. 
CA. 


Crangonyctidae.. 

Crangonyctkiae.. 
Crangonyctidae.. 
Crangonyctidae.. 

Oangonyctkjae.. 
Crangonyctkiae.. 

Crangonyctkiae.. 
Crangonyctkiae.. 
Crangonyctkiae.. 
Crangonyctkiae.. 
Cnngonyctklae.. 

Crangonyctkiae.. 
Crangonyctkiae  „ 

Crangorryctidae .. 
Crangonyctidae... 
Crangonyctkiae... 


Crangonyctkiae.. 


Noai'a  amphipod 

Diminutive  amphipod.. 

Pecoa  amp^lpod 

(Amphipod,  no  common  name) . 
Kauai  cave  amphipod . 


Tklewatar  InterstitisI  amphipod.. 
Arizona  cave  amphipod 


Bak»nes  cave  amphipod  ._ 

Ban's  cave  amphipod 

Bifurcated  cave  amph^Md- 


Biggar'a  amphipod 

BoMnan't  cava  amphipod. 


Clanlon's  cave  amphipod 

Bumaville  Cove  cave  amph^wd. 

Cooper's  cave  amphipod 

Cuhwr'a  cave  amphipod 


Caacade  Cave  amphipod . 


Elevated  Spring  amphipod . 
EzeH's  Cave  amphipod ... 

Franz'a  amphipod 


Grady's  cave  amphipod 

Devil's  Sinkhole  amphipod 


Haras  cave  amphipcxl. 


J 


CA. 
CA. 
CA. 
CA. 
CA. 
CA. 


NC. 

HC 


KY. 

wv. 

OH. 
MD. 
OK. 
TH. 


CA. 

VA. 
VA. 


MO. 
OK. 
MO.  PA. 

FU 
FL 

N. 
KV. 

TX 
TX 

HI. 
HI 
VA. 

AZ. 

TX 
MO. 
TX 

MO.  PA.  VA.  WV. 
OK. 

KS.MO. 

VA. 

WV. 

WV. 

TX 

AR 
TX 

MO. 
CA. 
TX 

CA. 


Federal  Register  /  Vol.  56.  No.  225  /  Thursday.  November  21.  1991  /  Proposed  Rules 


58835 


Cala- 


3A- 

2.... 
2.... 

2„ 
2.... 
2.... 


2.-. 
2..- 

3C.. 
X.. 


2.. 
2.. 
2.. 
2.. 
2.. 
2. 
2.. 
2.. 

2. 

2. 


Trend 


U... 
U.- 

U~ 
U... 
U._ 

U... 


U 


U..„ 
U.... 


2. 

2 J 

3C.. 
2.... 
3C.. 
2.... 
2.... 
2..., 
2.... 
2... 
2.... 
2.... 

2 

3C..„.. 

2 „.. 

2 

2 

2 

2 

2 

2..... 

2 

2 „.. 

2 

2 

2 

2 

2 

2... 

2 

2 

2 

2 

2 

2 

2 -.. 

2 -.. 

3C 

2 

2 

2 ..... 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  S2-5  of  November  13,  1991 

Determination   To   Authorize    the   Furnishing   of   Goods    and 
Services  to  Senegal 

Memorandum  for  the  Secretary  of  State  |and)  the  Secretary  of  Defense 


Pursuant  to  the  authority  vested  in  me  by  section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  22  U.S.C.  2348a(c)(2).  (the  "Act").  I 
hereby  determine  that: 

(1)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance  under 
Chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of  funds  otherwise 
available  for  such  assistance  is  important  to  the  national  interest  of  the  United 
States;  and 

(2)  such  unforeseen  emergency  requires  the  immediate  provision  of  assist- 
ance under  Chapter  6  of  Part  II  of  the  Act. 

I  therefore  direct  the  drawdown  of  commodities  and  services  from  the  inven- 
tory and  resources  of  the  Department  of  Defense  of  an  aggregate  value  not  to 
exceed  $10  million  to  support  Senegal's  deployment  of  peacekeeping  forces  to 
Liberia. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  publish  it  in  the  Federal  Register. 
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Acquired  Immune  Deficiency  Syndrome,  National 
Commiaaion 

See  Natiooal  Commission  on  Acquired  Immane  Defkaew^ 
Syndrome 

Agricultural  Martcttbig  Sorvie* 

RULES 

Almonds  grown  in  California.  SfiMl 
PROPOSED  RULSS 
Milk  marketing  orden: 
New  England  et  aL.  58872 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Cceuaodity  Qedit 
Corporation 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Center  for  Emissions  Control.  Inc.;  correction,  58864 

Army  Department 

5ee  Engineers  Corps 

Blind  and  Otiier  Severely  Handicapped,  Commltteo  tor 
PuretMaaFfom 

See  Committee  for  Purchase  Fran  the  Blind  and  Other 
Severely  Handicapped 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  adviaocy  oooHnrttees: 
New  Hampshire,  58878 

Commerce  Department 

See  also  International  Trade  Administration;  National 
Oceanic  and  Atroosjriieric  Administration;  National 
Telecommunications  and  hrformation  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
58878 
Correction.  58864 

Committee  for  PMrehaM  Frees  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list;  additions  and  deletions,  58882 
(2  documents) 


Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Sugar  and  crystaUine  fructose;  infonnatioo  reporting  and 
recordkeeping,  58186 

Commodity  Futures  Tradftig  Commissi— 

NOTICES 

Contract  market  proposals: 
New  York  Mercantile  Exchange — 
Crude  oil,  unleaded  gasoline,  and  heating  oil; 
correction,  58964 


See  Engineers  Corps 
Education  Department 

PROPOSED  RULES 

Educational  research  and  improvement: 
Educational  partnerships  program,  5915C 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
58882.58886 

(2  documents) 
Grants  and  cooperative  agreements;  availat>ility,  etc: 
Rehabilitation  long  term  training  program,  50164 
Rehabilitation  counseling,  58164 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-asststed 
construction;  general  wage  determination  decisions, 
58828 

Energy  Department 

See  also  Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission 


Conflict  of  interestr 
Divestiture  requirements;  supervisory  employee  waivers. 

Natural  gas  exportation  and  importation: 
Tennessee  Gas  PipeUne  Co,,  50901 
Texaco  Gas  Marketing,  Inc.,  56902 

Energy  Informatioa  Administration 

NOTICES 

Agency  information  collection  activities  imder  OMB  review, 
58887 

Engineers  Corps 

RULES 

Nationwide  permit  program.  59110 

Environmental  Protection  Agsncy  * 

miLH 

Superfimd  program: 
Toxic  chemical  release  reporting;  community  rigbt-U»- 
know — 
Chromium  (IH]  compounds;  petition  denied,  66669 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

58803 
Environmental  statements;  availability,  etcu 
Agency  statements — 
Comment  availability,  56803 
Weekly  receipts.  56804 
Meetings: 
Class  II  Underground  Injection  Control  Program  Advfsorjr 
Committee,  68605 
Toxic  and  hazardous  substances  contrcH: 
Premanufactim  notices  receipts,  58005,  56806 
(2  documents) 
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Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings:  Sunshine  Act.  58962 

Executive  Office  of  tt>e  President 

See  Management  and  Budget  Office;  Presidential 

Documents;  Trade  Representative,  Office  of  United 
States 

Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 

Nebraska.  56862 
PftOPOSEO  RULES 
Industrial,  scientific,  and  medical  equipment: 

Radio  noise  and  interference  control:  international 
standards,  58863 
Radio  stations:  table  of  assignments: 

Georgia,  58884 

Virginia,  58864 
NOTICES 
Travel  reimbursement  program:  summary  report.  589U8 

Federal  Deposit  insurance  Coiporation 

NOTICES 

Meetings:  Sunshine  Act.  58962 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act.  etc.: 
Interstate  pipelines — 
Facilities  construction  and  replacement,  58844 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
UtiliCorp  United  Inc.  et  al..  58887 
Hydroelectric  applications.  58888.  58897 

(2  documents) 
Natural  gas  certificate  filings: 
Texas  Gas  Transmission  Corp.  et  al..  58900 

Federal  Higtiway  Administration 

NOTICES 

Environmental  statements:  availability,  etc.: 
New  Castle  County.  DE.  58957 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Directors:  eligibility  and  financial  disclosure,  and  conflict 
of  interest  requirements 
Correction,  58964 

Reporting  and  recordkeeping  requirements:  correction. 
58964 

Federal  Procurement  Policy  Office 

NOTICES 

Federal  construction  contracts:  letters  of  credit:  policy 
letter.  58932 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Bowler.  Melvin  T..  et  al.,  58909 

First  Commercial  Bancshares,  Inc.  et  al..  58909 

Hoosier,  Dale  E..  et  al..  58910 


Fisli  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species:  • 

Howell's  spineflower.  etc.,  58869 

Food  and  Drug  Administration 

NOTICES 

Food  for  human  consumption: 

Food  Chemicals  Codex.  3rd  Edition:  monograph  changes, 
58910 
Meetings: 

Advisory  committees,  panels,  etc..  58911 

Heaitt)  and  Hunum  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Care 
Financing  Administration;  Health  Resources  and 
Services  Administration:  Public  Health  Service:  Social 
Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
General  Counsel  et  al.,  58910 

Health  Cara  Financing  Administration 

NOTICES 

Medicare: 
Program  issuances  and  coverage  decisions:  quarterly 
listing.  58913 

Healtti  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nurse  anesthetist  faculty  fellowship  programs,  58918 
Nurse  anesthetist  traineeship  program,  58919 
Schools  of  medicine  or  osteopathic  medicine  two-year 
programs,  58920 


Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Smoke  detectors  for  HUD-assisted  or  insured  rental  housing 

and  public  and  Indian  housing.  59150 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  58922 

Interior  Department 

See  Fish  and  Wildlife  Service:  Land  Management  Bureau: 
Minerals  Management  Service;  National  Park  Service: 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  58878 
Countervailing  duties: 

Heavy  iron  construction  castings  from  Brazil,  58879 
Meetings: 

President's  Export  Council.  58880,  58881 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Western  Michigan  Institute  et  al.,  58881 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Rail  abandonment:  public  use  conditions:  deadlines,  58868 
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NOTICES 

Railroad  services  abandonment: 
Atchison.  Topeka  &  Santa  Fe  Railway  Co.;  correction, 
58964 

Justice  Department 

See  Antitrust  Division 

Labor  Department 

See  Employment  Standards  Administration;  Labor  Statistics 
Bureau 

Labor  Statistics  Bureau 

NOTICES 

Meetings: 
Business  Research  Advisory  Committee.  58929 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Oregon;  correction.  58964 

Management  and  Budget  Office 

See  also  Federal  Procurement  Policy  Office 

NOTICES 

Rental  quarters  and  related  facilities:  policy  governing 
charges  (Circular  A-45).  58935 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  and  Western  Gulf  of  Mexico- 
Lease  sales,  58928  I 

National  Aeronautics  and  Space  Administration 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7  CFR  Part  981 

[FV-81-416FR] 

Almonds  Grown  In  Caltfomia;  Saiabia, 
Reaerve,  and  Export  Percantagaa  for 
tha  1991-92  Crop  Yaar 

AQENCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

SUMMAitr:  This  final  rule  establishes 
salable,  reserve,  and  export  percentages 
of  90  percent,  10  percent,  and  0  percent, 
respectively,  for  California  almonds 
received  by  handlers  during  the  1991-92 
almond  crop  year,  which  commenced  on 
July  1, 1991.  This  action  is  authorized 
under  the  marketing  order  for  almonds 
grown  in  California  and  is  intended  to 
promote  orderly  marketing  conditions 
and  avoid  unreasonable  fluctuations  in 
prices  and  supplies.  This  action  is  based 
on  a  recommendation  of  the  Almond 
Board  of  California  (Board),  which  is 
responsible  for  local  administration  of 
the  order,  comments  received  in 
response  to  a  proposed  rule  on  this 
issue,  and  other  available  information. 
EFFECTIVE  OATt  November  22. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  N.  Jimenez,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone: 
(202)  60&-09e2. 

8UPFLEMENTARV  INFORMATION;  This 

final  rule  is  issued  under  marketing 
agreement  and  Order  No.  981  [7  CFR 
part  961],  both  as  amended,  hereinafter 
referred  to  as  the  order,  regulating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  801- 


674).  hereinafter  referred  to  as  the 
"Act." 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7,000  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,5OO,00a  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

This  action  will  require  handlers  of 
California  almonds  to  withhold,  as  a 
reserve,  from  normal  domestic  and 
export  markets,  an  amount  of  almonds 
equal  to  10  percent  of  the  total  of  all 
almonds  they  receive  from  growers 
during  the  1991-92  crop  year.  The 
remaining  90  percent  (the  salable 
percentage)  of  the  crop  could  be  sold  by 
handlers  in  any  market  at  any  time. 
Total  1991  crop  production  is  expected 
to  be  460  million  kemelweight  pounds. 
Total  1991-92  crop  year  supplies  (1991 
crop  marketable  production  plus 
marketable  production  carried  in  from 
the  1990-91  crop  year)  are  projected  at 
687  million  kemelweight  pounds. 
Domestic  and  export  trade  demand 
1991-92  is  estimated  at  560  million 
kemelweight  pounds. 


Reserve  almonds  could  be  released  to 
the  salable  category  at  a  later  date  if  it 
is  found  that  the  salable  percentage  is 
insufficient  to  satisfy  1991-92  trade 
demand,  including  desirable  carryover 
requirements  for  use  during  the  1992-93 
crop  year  (if  it  appears  that  the  1992 
crop  will  be  insufficient  to  meet  1992-83 
trade  demand  needs).  Otherwise, 
reserve  almonds  could  be  diverted  to 
secondary  outlets  that  are  not 
competitive  with  existing  normal 
markets.  These  outlets  would  include 
almond  oil,  almond  butter,  animal  feed, 
and  other  secondary  outlets. 

While  this  rule  may  restrict  the 
amount  of  almonds  which  handlers  may 
sell  in  normal  domestic  and  export 
markets,  the  salable  and  reserve 
percentages  are  intended  to  promote 
orderly  marketing  conditions,  thus 
avoiding  unreasonable  fluctuations  in 
prices  and  supplies  and  improving 
grower  returns.  Further,  this  action 
could  help  provide  market  stability 
during  the  1992-93  crop  year  by 
reserving  almonds  for  shipment  during 
the  1992-93  season  in  the  event  that  1992 
production  is  below  trade  demand 
needs. 

This  action  is  based  on  a 
recommendation  of  the  Board, 
comments  received  in  response  to  a 
proposed  rule  on  this  matter,  and  upon 
other  available  information. 

A  proposed  rule  was  issued  on 
September  11. 1991  (58  FR  46242J.  Ten 
comments  were  received.  Nine 
comments  opposed  the  establishment  of 
the  proposed  action.  Of  the  nine 
comments  in  opposition  to  the  reserve, 
five  were  from  handlers  or  grower 
handlers,  three  were  from  growers,  and 
one  was  from  a  manager  of  an  almond 
orchard.  The  comment  in  favor  of  the 
proposed  rule  was  from  a  representative 
of  a  cooperative  marketing  association. 
Six  other  comments  were  received  after 
the  October  1  deadline,  and  therefore 
were  not  considered. 

The  commenters  who  opposed  the 
reserve  indicated  that  with  the  small 
1991  crop  (forecast  to  be  460  million 
pounds),  a  reserve  should  not  be 
needed.  The  commenters  stated  that  the 
1991-92  crop  is  less  than  50  percent  of 
the  1990-91  crop.  They  also  stated  that 
establishing  reserves  in  short  crop  years 
acts  counter  to  the  purpose  of  stabilizing 
markets  and  supply. 

When  the  460  million  pound  crop 
forecast  was  combined  with  the 


58842        Federal  Reyster  /  Vol.  56.  No   226  /  Friday.  November  22.  1991  /  Rules  and  Regulations 


estimated  cairyin  of  about  250  million 
pounds,  a  need  for  a  reserve  of  10 
percent  was  indicated.  Such  a  crop 
would  result  in  a  large  supply  of  687 
million  pounds,  assuming  23  million 
pounds  for  losses.  This  would  exceed 
last  year's  record  high  shipments  by  29 
percent.  The  order  provides  for 
increasing  the  salable  percentage  and 
reducing  the  reserve  percentage  if  the 
crop  is  overestimated  or  the  demand  is 
greater  than  expected.  The  salable 
percentage  cannot  be  reduced  during  the 
season  if  the  crop  is  underestimated.  In 
the  last  eight  years,  the  crop  was 
underestimated  by  9  to  13  percent  in 
three  of  those  years,  overestimated  by 
more  than  5  percent  in  three  of  those 
years,  and  estimated  with  less  than  2 
percent  error  in  two  of  those  years.  If 
the  1991  crop  was  underestimated  by  9 
percent  or  more,  the  surplus  problem 
would  be  more  serious  than  expected 
but  the  10  percent  reserve  would 
moderate  the  effect  of  the  surplus 
problem.  The  Board  usually  meets  after 
enough  of  the  crop  has  been  received  by 
handlers  to  give  a  better  indication  of 
the  size  of  the  crop  and  reviews  its 
marketing  policy.  If  it  appears  that  the 
crop  was  overestimated  or  demand 
appears  to  be  stronger  than  expected, 
the  Board  recommends  an  increase  in 
the  salable  percentage  and  a  reduction 
in  the  reserve  percentage.  If  a  reserve  is 
in  effect  and  the  next  crop  is  expected  to 
be  short,  the  Board  meets  in  the  spring, 
after  indications  of  the  size  of  the  crop 
are  available,  to  increase  the  desirable 
carryout  if  needed  to  supplement  the 
new  crop  and  reduce  the  reserve 
percentage.  Thus,  if  the  crop  is 
overestimated,  a  correction  can  be  made 
during  the  year. 

One  commenter  stated  that,  while  the 
almond  marketing  order  requires  that 
only  six  affirmative  votes  are  needed  to 
make  a  recommendation  to  the 
Secretary,  except  recommendations 
concerning  production  research, 
promotion  and  advertising  (which 
requires  seven  votes),  the  Board  made  a 
past  commitment  to  the  industry  that  no 
action  would  be  recommended  to  the 
Secretary  unless  it  passes  by  seven 
affirmative  votes. 

In  1989,  the  Almond  Board  voted  to 
change  its  by-laws  by  increasing  the 
voting  requirements  for  volume 
regulation  recommendations  from  the 
six  concurring  votes  required  under  the 
marketing  order  to  seven  concurring 
votes.  Although  the  minimum  seven-vote 
requirement  was  added  to  the  Almond 
Board's  by-laws,  it  does  not  override  the 
marketing  order's  requirements,  i.e.. 
most  recommendations  to  the  Secretary 
are  valid  if  it  is  passed  by  six 


affirmative  votes.  At  the  time  of  the 
Board  action,  the  Department's 
California  Marketing  Field  Office 
(CAMFO)  verbally  advised  the  Almond 
Board  that  its  resolution  could  not 
override  the  almond  marketing  order's 
requirement.  More  recently,  as  a 
reminder,  the  Almond  Board  manager 
presented  the  Department's  decision  in 
a  written  memo  to  the  Almond  Board 
members. 

Some  commenters  indicated  that  the 
Board  is  dominated  by  the  cooperative 
handler  and  that  the  six  to  four  vote  in 
favor  of  a  reserve  showed  that  only  the 
cooperative  handler  favored  the  reserve. 

The  current  membership  of  thk  Board 
is:  two  cooperative  handler  menvbers, 
two  growers  who  market  their  almonds 
through  cooperative  handlers,  three 
handlers  other  than  cooperative 
handlers,  and  three  growers  who  maricet 
their  almonds  through  handlers  other 
than  cooperative  handlers.  The  six  votes 
in  favor  of  the  10  percent  reserve 
included  four  members  representing  the 
cooperative,  one  handler  other  than  the 
cooperative  handler,  and  one  grower 
who  markets  almonds  through  a  handler 
other  than  a  cooperative  handler.  Thus, 
the  six  to  four  vote  in  favor  of  the 
reserve  is  fairly  representative  of  the 
industry. 

One  commenter  alleged  that  the 
cooperative  could  not  process  the 
quantity  of  almonds  it  would  receive 
this  year  and  therefore  could  not 
overload  the  market.  Also,  the 
commenter  stated  that  section  608(b)  of 
the  Agricultural  Marketing  Agreement 
Act  requires  that  the  burdens  of 
surpluses  be  equitably  apportioned 
among  all  regulated  handlers.  The 
commenter  also  stated  that  the  proposed 
rule  is  contrary  to  that  requirement 
because  the  proposed  10  percent  reserve 
does  not  burden  the  cooperative  handler 
as  much  as  the  smaller  handlers 
because  the  cooperative  handler  cannot 
process  its  entire  crop  until  the 
following  summer. 

This  comment  fails  to  take  into 
account  the  fact  that  if  there  were  no 
volume  regulation,  many  small  handlers 
might  try  to  sell  their  almonds  quickly  in 
order  to  reduce  storage  or  holding  costs. 
Although  large  handlers  traditionally 
market  throughout  the  crop  year,  it  is 
reasonable  to  assume  that,  without 
regulation,  they  also  might  seek  to 
market  more  of  their  almonds  early  in 
the  crop  year.  Without  a  reserve,  both 
laige  and  small  handlers  would  be 
pressured  to  more  aggressively  market 
their  almonds  early  in  the  season.  Prices 
likely  to  be  received  by  handlers  in  this 
situation  would  not  be  the  same  as 
prices  with  a  reserve  in  place.  Without  a 


reserve,  prices  would  be  expected  to  be 
lower  in  an  oversupplied  market.  Thus, 
no  particular  handler  would  be  able  to 
market  its  almonds  immediately  without 
price  concessions  which  would  likely 
adversely  impact  growers. 

One  commenter  stated  that  it  is 
inconsistent  for  the  Board  to  recommend 
no  reserve  in  1989  and  recommend  a  10 
percent  reserve  this  year. 

The  forecast  of  the  1989  crop  was  only 
425  million  pounds,  so  the  1988  reserve 
was  released  to  the  salable  category 
and  no  volume  regulation  was 
established.  The  crop  was  490  million 
pounds,  13  percent  more  than  the 
forecast.  A  new  record  for  domestic 
shipments  was  established  but  exports 
were  down  about  6  percent,  due  in  part 
to  a  record  large  crop  in  Spain.  One 
result  of  there  being  no  volume 
regulation  during  the  1989  season  was  a 
carryout  in  excess  of  200  million  pounds 
into  a  year  with  a  near  record  large 
crop.  Allowing  such  an  action  to  occur 
this  season  would  not  be  consistent  with 
the  orderly  marketing  objectives  of  the 
Act. 

Another  commenter  alleged  that  the 
10  percent  reserve  does  not  comply  with 
the  "Guidelines  for  Fruit.  Vegetable,  and 
Specialty  Crop  Marketing  Orders" 
(Guidelines).  The  guidelines  requires 
that,  with  respect  to  market  allocation 
and  reserve  pool  programs,  110  percent 
of  recent  years'  sales  be  made  available 
to  primary  markets  each  season  before 
the  Department  will  approve  a 
regulation  establishing  a  reserve  pool  or 
secondary  outlet  usage.  The  estimated 
salable  quantity  available  with  the  10 
percent  reserve  is  643,3  million  pounds 
or  121  percent  of  the  record  high  1990 
shipments,  122  percent  of  the  1988  to 
1990  average  shipments,  and  136  percent 
of  the  1986  to  1990  average  shipments. 

This  commenter  also  contended  that 
the  desirable  carryout  should  be 
deducted  from  the  quantity  of  almonds 
available  for  market.  However,  this 
assertion  is  not  valid  since  the  quantity 
of  almonds  represented  by  the  desirable 
carryout  is  available  for  shipment  at  any 
time.  If,  during  the  season,  it  appears 
that  an  adequate  carryout  will  not  be 
available  due  to  an  overestimate  of  the 
crop  or  an  underestimate  of  the  demand, 
the  Board  will  recommend  a  revision  in 
the  marketing  percentages  to  make  an 
adequate  carryout  available. 

Two  commenters  alleged  that  the 
reserve  disproportionately  burdens 
small  handlers.  They  stated  that  the 
reserve  will  not  increase  the  price  of 
almonds.  Also,  they  objected  to  the  cost 
involved  in  storing  and  handling  the  10 
percent  reserve  that  the  Board  has 
recommended. 
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The  hrfbrmation  available  indicates 
that  the  1991-92  supply  of  almonds 
exceeds  the  quantity  that  can  be 
marketed  in  one  year  in  normal  markets. 
Without  a  reserve,  handlers  would  tend 
to  cut  prices  in  an  effort  to  sell  all  of 
theh-  almonds.  Since  the  maricet  is 
inelastic,  such  price  cutting  would  do 
little  to  increase  sales  and  could  reduce 
the  quantity  marketed  since  buyers 
would  tend  to  delay  buying,  expecting  to 
buy  cheaper  later.  The  cost  to  each 
handler  of  storing  10  percent  of  the 
almonds  the  handler  receives  is  minor 
compared  to  the  losses  which  could 
result  from  such  price  cutting. 

If  later  information  shows  that  the 
crop  was  overestimated,  part  or  all  of 
the  reserve  could  be  released  for  salable 
use  to  make  up  for  the  shortfall.  A  small 
crop  in  1992  could  also  result  in  release 
of  reserve  almonds  to  increase  the 
desirable  carryout.  If  the  1991-92  crop 
was  underestimated,  the  cost  of 
diverting  the  reserve  to  noncompetitive 
outlets  would  be  minor  compared  to  the 
losses  from  price  cutting  and  resulting 
marketing  conditions. 

One  commenter  questioned  what 
other  available  information  the 
Department  used  to  base  their  decision 
for  volume  regulation. 

In  addition  to  the  information 
provided  by  the  Board,  the  Department 
relied  on  marketing  field  office  reports, 
data  reported  by  the  National 
Agricultural  Statistics  Service  (NASS). 
Board  minutes,  the  Board's  marketing 
policy  which  include  appendices  and 
attachments,  and  other  Departmental 
information.  On  the  basis  of  this 
evaluation,  the  Department  concluded 
that  the  Board's  recommended  volume 
regulation  should  be  proposed  as  a 
means  of  balancing  the  supply  of 
almonds  with  market  demand 

One  commenter  stated  that  the 
proposed  rule  should  have  specified 
how  much  of  the  reserve  would  be 
released  for  free  use  and  how  much 
would  be  diverted  to  noncompetitive 
outlets.  Since  the  reserve  is  based  on  a 
forecast  of  the  1991  crop,  this 
determination  cannot  be  made  until  the 
actual  size  of  the  1991  crop  is  known 
and/or  a  better  indication  of  the  size  of 
the  1992  crop  is  available.  However, 
almond  reserves  have  been  released  or 
disposed  in  the  year  of  production  or  the 
following  year  and  the  releases  have  not 
resulted  in  stockpiles  of  almonds  with 
little  or  no  market  outlet. 

Therefore,  for  the  reasons  stated,  the 
above  comments  in  opposition  to  the 
finalization  of  the  proposed  rule  are 
denied. 

TTie  commenter  in  favor  of  the  reserve 
Indicated  its  support  of  the  reserve  as  a 
safety  mechanism  to  prevent  a 


recurrence  of  the  serious  supply  problem 
that  occurred  in  the  1989  crop  year.  The 
forecast  of  the  1989  crop  was  425  million 
pounds  and  no  reserve  was  established. 
Handlers  receipts  were  489  million 
pounds.  15  percent  more  than  the 
forecast.  As  ■  result,  over  200  million 
pounds  of  almonds  were  carried  over 
into  the  1990  season.  The  large  carryin 
combined  with  the  large  1990  crop 
resulted  in  establishment  of  a  35  percent 
reserve.  This  reserve  was  reduced  as 
more  information  on  the  size  of  the  1990 
crop  became  available.  When  it  became 
obvious  that  the  1991  crop  was  short,  the 
reserve  was  reduced  to  7  percent  to 
provide  a  large  carryover  to  supplement 
the  short  crop. 

Authority  to  establish  salable, 
reserve,  and  export  percentages  is 
provided  in  {  981.47  of  the  order. 
Pursuant  to  SS  981.47  and  981.49  of  the 
order,  the  Board  based  its 
recommendation  for  salable,  reserve, 
and  export  percentages  of  90  percent  10 
percent,  and  0  percent,  respectively,  on 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1991-92  crop  year.  The 
Board's  1991  marketplace  production 
estimate  of  437  million  kemelweight 
pounds  is  based  on  a  1991  crop  estimate 
issued  by  the  National  Agricultural 
Statistics  Service  of  460  million 
kemelweight  pounds,  minus  an 
estimated  weight  loss  of  23  million 
kemelweight  pounds  resulting  from  the 
removal  of  inedible  kernels  by  handlers 
and  losses  during  manufacturing. 

Trade  demand  is  estimated  at  560 
million  kemelweight  pounds — 190 
million  pounds  for  domestic  needs  and 
370  million  pounds  for  export  needs.  An 
inventory  adjustment  is  made  to  account 
for  supplies  of  salable  almonds  carried 
in  from  the  1990-91  crop  year  on  July  1, 
1991,  and  for  supplies  of  salable 
almonds  deemed  desirable  to  be  carried 
out  on  June  30, 1992,  for  eariy  season 
shipment  during  the  1992-93  crop  year 
until  the  1992  crop  is  available  for 
market.  After  adjusting  for  inventory, 
the  trade  demand  is  calculated  at  393.3 
million  kemelweight  pounds.  This  is  the 
quantity  of  almonds  from  the  estimated 
1991  marketable  production  deemed 
necessary  to  meet  trade  demand  needs. 
The  salable  percentage  of  90  percent 
will  meet  trade  demand  needs.  The 
salable  percentage  of  90  percent  will 
meet  those  needs. 

The  remaining  10  percent  (44  million 
kemelweight  pounds)  of  the  1991  crop 
marketable  production  will  be  withheld 
by  handlers  to  meet  their  reserve 
obligations.  All  or  part  of  these  almonds 
could  be  released  to  the  salable 
category  if  its  is  found  that  the  supply 
made  available  by  the  salable 


percentage  is  insufficient  to  satisfy 
1991-92  trade  demand  needs,  including 
desirable  carryover  requirements  for  use 
during  the  1992-93  crop  year.  The  Board 
is  required  to  make  any 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15. 1992.  Altematively.  all  or  a 
portion  of  reserve  almonds  will  be  sold 
by  the  Board,  or  by  handlers  under 
agreement  with  the  Board,  to 
governmental  agencies  or  charitable 
institutions  or  for  diversion  into  almond 
oil.  almond  butter,  animal  feed,  or  other 
outlets  which  the  Board  finds  are 
noncompetitive  with  existing  normal 
markets  for  almonds. 

The  order  permits  the  Board  to 
include  normal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
recommending  the  establishment  of 
salable,  reserve,  and  export  percentages 
for  any  crop  year.  For  the  1991-82  crop 
year,  estimated  exports  are  included  in 
the  trade  demand.  Thus,  an  export 
percentage  of  0  percent  is  proposed. 
Therefore,  reserve  almonds  will  not  be 
eligible  for  export  to  normal  export 
outlets.  However,  handlers  may  ship 
their  salable  almonds  in  export  markets. 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  recommendations  follows: 

Marketinq  Policy  Estimates— 1991 
Crop 

II 


Etbmalad  productton: 

1.  1091  preductton 

2.  LoM  and  «M«npt— 4.0%. 

3.  MarfcataM  produdkxi 

Eatimatad  trads  demand: 

4.  Dowaatic ._ ~ 

5.  Export _ „.. 

6.  Total. 


Invantofy  adjuatiiiairt. 
7.  CWTy*n  7/1/01  .... 
6.  OaairaU 

30/02 

0.  Adjustfnani  QIaffi  8  nilnua 


Salabla/n 

to. 

(ttam  6  pkja  nam  0) 

11.  Raaarva  (Ham  3  minua 
Ham  10) _._ 

12.  Salabta  paroam  (Mam 
10  dividad  by  ttam  3  X 
100) 

13.  Raaawa  paroani  (100% 
rMnua  Mam  12> _ 


The  "Guidelines  for  Fruit.  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines]  issued  by  the  Department 
in  1982  specify  that  110  percent  of  recent 
years'  sales  be  made  available  to 
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primary  marketi  each  season.  This 
action  provides  an  estimated  643  million 
kemelweight  pounds  of  California 
almonds  for  unrestricted  sales  (1991 
crop  salable  production  plus  carryin 
from  the  1990  crop)  to  meet  increasing 
domestic  and  world  almond 
consumption  demands.  This  amount 
exceeds  the  actual  1990-91  record  for 
delivered  sales  of  California  almonds  by 
20  percent.  Thus,  the  Guidehnes'  goals 
are  met. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  Board's 
recommendation,  the  comments 
received,  and  other  available 
information,  it  is  found  that  the  issuance 
of  this  fmal  rule  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  have  already 
begun  harvesting  their  1991-92 
California  almonds:  (2)  this  action  is 
based  on  a  marketing  policy  which  was 
adopted  by  the  Board  at  open  meeting; 
and  (3)  this  action  is  needed  to  establish 
and  maintain  orderly  marketing 
conditions,  consistent  with  the  declared 
policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Put  9B1 

Almonds.  Marketing  agreements. 
Nuts.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  981  is  revised  as 
follows: 

PART  961— AUNONOS  GROWN  IN 
CAUFORNM 

1.  The  authority  citation  for  7  CFR 
Part  961  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  801-674. 

Subpart— SalaM*.  Raaarva,  and  Export 


2.  Section  961.238  is  added  to  read  as 
follows: 

$  M1.23a    ?Blabla.  reeerve,  and  eapert 
percentages  for  almonds  during  the  crop 
year  tiaglnntng  on  July  1. 1M1. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  on  July  1. 1991.  shall  be  90 
percent.  10  percent,  and  0  percent 
respectively. 


Dated:  November  18. 1991. 
Robert  C  Kssasy. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  91-28123  Filed  11-22-91:  a-4S  am] 
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DEPARTMENT  Of  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

16  CFR  Parts  2, 154, 157. 264, 375,  and 
360 

[Docket  No.  RINO-1-O01 ) 

Reviaions  to  Regulatlona  Governing 
Auttiortzations  for  Conatructton  of 
Natural  Gaa  PtpaNna  FaciUtlaa 

Issued  November  13. 1991. 

AOCNCy:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule:  Order  granting 

rehearing  for  further  consideration  and 

postponing  effective  date  of  Order  No. 

555. 

SUMMUJtv:  On  September  20. 1991.  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule  in 
Order  No.  555  adopting  regulations 
governing  the  construction  and 
operation  of  natural  gas  pipeline 
facilities.  The  rule  was  published  in  the 
Federal  Register  on  October  18. 1991  (56 
FR  52330).  and  was  scheduled  to  become 
effective  on  November  19. 1991.  Forty- 
two  parties  filed  requests  for  rehearing. 
The  Commission  is  issuing  an  order  that: 
(1)  Grants  the  requests  for  rehearing 
solely  to  afford  the  Commission 
additional  time  to  consider  the  issues 
raised  in  those  requests;  and  (2) 
postpones  the  effective  date  of  Order 
No.  555. 

CFFCCnvE  DATE:  The  effective  date  for 
Order  No.  555  published  October  18. 
1991  (56  FR  52330)  is  delayed,  effective 
(upon  filing).  A  document  will  be 
published  in  the  Federal  Register 
establishing  the  new  effective  date. 
pon  fuhtmer  infohmation  contact 
Connie  Caldwell.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street  NE.. 
Washington.  DC  20428.  (202)  20^-1022. 
SUPPI.EltENTAIIV  IWromiATIOW.  In 
addition  to  this  document's  being 
published  in  the  Federal  Register,  all 
interested  persons  may  inspect  or  copy 
its  contents  during  normal  business 
hours  in  room  3306, 941  North  Capitol 
Street.  NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 


texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CII^S,  set  your  communications 
software  to  use  300, 1200.  or  2400  band, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  document 
will  be  available  on  CIF*S  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3308,  941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Before  Commissioners:  Martin  L.  Aliday, 
Chairman:  Charles  A.  Trabandt.  Elizabeth 
Anne  Moler,  Jerry  J.  Langdon  and  Branko 
Terzic. 

Onler  Granting  Rehearing  for  Further 
Consideration  and  Postponing  Effective 
Date  of  Order  No.  555 

On  September  20, 1991.  the 
Commission  issued  a  final  rule  in  Order 
No.  555,'  adopting  new  regulations 
governing  ihe  construction  and 
operation  of  natural  gas  pipeline 
facilities.  The  rule  was  published  in  the 
Federal  Register  on  October  18, 1991  (56 
FR  52  330),  and  was  scheduled  to 
become  effective  on  November  19, 1991. 

Forty  parties  filed  timely  requests  for 
rehearing  of  Order  No.  555.  and  two 
parties  filed  late  requests.  To  afford  the 
Commission  additional  time  to  consider 
the  issues  raised  in  the  requests  for 
rehearing,  we  are  granting  rehearing  of 
the  September  20  order  for  the  limited 
purpose  of  further  consideration. 
Pursuant  to  18  CFR  385.713(d)  (1991).  no 
answer  to  the  requests  for  rehearing  will 
be  entertained.  All  parties  seeking 
rehearing  are  listed  in  the  appendix  to 
this  order. 

Several  parties  also  have  filed 
motions  to  stay  Order  No.  555  or 
otherwise  have  requested  that  the 
effectiveness  of  the  final  rule  be  delayed 
beyond  November  19, 1991.*  Because  of 
the  rule's  broad  and  potentially 
significant  impact  on  the  natural  gas 
industry,  we  will  postpone  its  effective 
date. 

The  Commission  orders: 

(A)  Rehearing  of  Order  No.  555  is 
granted  solely  for  the  purpose  of 
affording  the  Commission  additional 
time  to  consider  the  requests  for 
rehearing. 


'  Revitioni  lo  Regulations  Governing 
Authorization*  for  Construction  of  Natural  Cat 
Pipeline  Facilitiea.  HI  FERC  Stat*  *  Reg*.  1 30.828 

lisei). 

*  They  are  identified  in  the  appendix  to  this  order 
by  an  aalerlak  placed  betide  their  nannet. 
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(B)  The  effective  date  for  Order  No. 
555  published  October  18, 1991  (56  FR 
52330)  is  delayed,  effective  (upon  filing). 
A  document  will  be  published  in  the 
Federal  Register  establishing  the  new 
effective  date. 

By  the  Commission. 
LolsD.CaalMiL 

Secretary. 

Appandix 

The  following  parties  filed  requests  for 
rehearing  of  Order  No.  555.  Those  with  an 
asterisk  beside  their  names  also  requested 
that  Order  No.  555  be  stayed  or  its 
effectiveness  postponed. 

1.  American  Gat  Atiociation 

2.  ANR  Pipeline  Company,  ANR  Storage 
Company,  and  Colorado  Interstate  Gas 
Company* 

3.  Arkla  Pipeline  Group 

4.  Associated  Cat  Disbibutors 

5.  Clearfield  Energy  Inc. 

6.  Columbia  Gat  Transmission  Corporation 
and  Columbia  Gulf  Trantmiision 
Company* 

7.  Consolidated  Edison  Company  of  New 
York,  Inc. 

8.  Council  on  Environmental  Quality 

9.  El  Paso  Natural  Gat  Company 

10.  Enron  Gat  Pipeline  Group* 

11.  Exxon  Corporation.  Shell  Oil  Company, 
and  Chevron  U.S.A.  Inc. 

12.  Great  Lakes  Gas  Transmission  Limited 
Partnership 

13.  Independent  Petroleum  Association  of 
America 

14.  Interstate  Natural  Gat  Association  of 
America* 

15.  Kern  River  Gas  Transmission  Company 
18.  K  N  Energy,  Inc.* 

17.  Leviathan  Gas  Pipeline  Company 

18.  National  Fuel  Gat  Supply  Corporation 

19.  National  Trutt  for  Hiitoric  Pretervation  in 
the  United  Slatet  and  Miami  Valley 
Council  for  Native  Americant 

20.  Natural  Gat  Pipeline  Company  of 
America 

21.  Natural  Gat  Supply  Association  and  the 
Indicated  Producers 

22.  New  York  State  Pipeline  Task  Force 

23.  Northern  Illinois  Gas  Company 

24.  Northwest  Pipeline  Corporation 

25.  Pacific  Gat  Trantmission  Company 

26.  Peoples  Natural  Gat  Company 

27.  Public  Service  Committion  of  the  State  of 
New  York 

28.  Questar  Pipeline  Company 

29.  Southern  California  Editon  Company 

30.  Southern  Natural  Gat  Company 

31 .  State  of  Louisiana  I 

32.  Stingray  Pipeline  Company 

33.  Tennettee  Gat  Pipeline  Company    I 

34.  Texaco  Inc. 

35.  Texas  Eastern  Transmission  Corporation. 
Panhandle  Eastern  Pipeline  Company, 
Trunkline  Gat  Company,  and  Algonquin 
Gat  Transmission  Company* 

36.  The  Peoples  Gat  Light  and  Coke 
Company,  and  North  Shore  Gat  Company 

37.  TransColorado  Gas  Transmission 
Company 

38.  Transcontinental  Gas  Pipe  Line 
Corporation* 

39.  United  Distribution  Companies 


40.  United  Cat  Pipe  Line  Company 

41.  United  States  Department  of  the  Interior 

42.  Willitton  Batin  Interttate  Pipeline 
Company. 

[FR  Doc.  91-27970  Filed  11-19-91;  12:44  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admlnlatration 

20CFR  Part  404 
I  Regulations  No.  4] 
RINOMO-AOat 

Elimination  of  EllgH>illty  for 
RatroacUva  Banaflta  for  Cartain 
Indlvlduala  EHglMa  for  Raduead 
Danama 

AQINCV:  Social  Security  Administration. 

HHS. 

Acnow;  Final  rule. 

summary:  This  final  rule  amends  our 
current  regulations  on  the  effective  filing 
period  of  applications  for  benefits  to 
reflect  the  provisions  of  section  5116  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990.  Public  Law  101-508.  which 
amended  section  202(j)(4),  of  the  Social 
Security  Act.  Section  5116  repealed  the 
statutory  provision  which  permitted  a 
person  to  elect  retroactive  reduced 
benefits  in  order  to  charge  any  excess 
earnings  under  the  retirement  earnings 
test  that  he  or  she  may  have  had  in  the 
year  of  filing  to  months  prior  to  the 
month  of  his  or  her  application.  Section 
5116  also  repealed  a  provision  of  the  Act 
which  allowed  retroactive  reduced 
benefits  in  cases  where  one  or  more 
persons  would  be  entitled  to  benefits  as 
a  dependent  on  the  number  holder's 
earnings  record  for  past  months  and 
these  benefits  are  not  subject  to 
reduction.  These  two  statutory  changes 
were  effective  with  respect  to 
applications  for  benefits  filed  on  or  after 
January  1, 1991. 

EFPECnvi  DATI:  This  rule  is  effective  on 

November  22, 1991. 

FOR  nmTHER  INTORMATION  CONTACT: 

Henry  D.  Lemer,  Legal  Assistant.  Office 
of  Regulations.  Social  Security 
Administration.  5401  Security  Blvd., 
Baltimore,  MD  21235,  (301)  965-1762. 
SUPPLIMINTAIIY  iNraMMATKNl:  Present 
law  and  regulations  provide  that  if  a 
person  files  an  application  for  old-age 
benefits,  widow's  or  widower's  benefits 
not  based  on  disability,  wife's, 
husband's,  or  child's  benefits  based  on 
the  earnings  record  of  a  person  not 
entitled  to  disability  benefits,  or 
mother's,  father's  or  parent's  benefits, 


such  benefits  can  be  paid  for  up  to  6 
months  prior  to  the  month  the 
application  is  filed  if  the  applicant  was 
otherwise  eligible  for  benefits  during 
that  period.  Widow's  or  widower's 
benefits  based  on  disability  or  wife's, 
husband's  or  child's  benefits  based  on 
the  earnings  record  of  a  person  entitled 
to  disability  benefits  can  be  paid  for  up 
to  12  months  prior  to  the  month  the 
application  is  filed  if  the  applicant  was 
otherwise  eligible  for  benefits  during 
this  period. 

In  general,  if  the  payment  of  benefits 
for  a  month  before  the  month  an 
application  is  filed  would  cause  an 
actuarial  reduction  in  monthly  benefits 
because  of  the  age  of  the  applicant,  the 
applicant  would  not  be  entitled  to 
benefits  before  the  month  the 
application  is  filed.  For  example,  if  an 
application  for  old-age  benefits  were 
given  retroactive  effect  and  caused  a 
beneficiary's  initial  entitlement  month  to 
fall  before  the  individual  reached  age  65, 
no  retroactive  benefits  could  be  paid  for 
the  months  prior  to  age  65.  Section  5116 
eliminated  two  of  the  four  exceptions  to 
this  rule  which  permitted  the  payment  of 
retroactive  benefits  even  though  it 
would  cause  an  actuarial  reduction  in 
benefits. 

Specifically,  section  5116  eliminated 
eligibility  for  retroactive  benefits  for  two 
categories  of  individuals  eligible  for 
actuarially  reduced  benefits: 

(1)  Individuals  who  have  dependents 
who  would  be  entitled  to  unreduced 
benefits  during  the  retroactive  period 
(e.g..  a  beneficiary  under  age  65  who  has 
a  spouse  age  65  or  over  who  is  eligible 
for  benefits  on  the  account);  and 

(2)  Individuals  who  have  earnings  in 
the  year  in  which  the  application  is  filed 
which  are  over  the  amount  allowed 
under  the  Social  Security  retirement  test 
and  which  could  be  chatged  against 
benefits  for  the  months  before  the  month 
of  application,  thus  permitting  the 
beneficiary  to  receive  benefits  earlier  in 
the  year  in  which  the  application  was 
filed. 

To  reflect  these  two  statutory 
changes,  we  are  amending  20  CFR 
404.621  of  our  regulations  to  remove  the 
two  exceptions  to  the  general  rule 
regarding  retroactive  benefits  that  have 
been  repealed, 

Justificadon  for  Final  Rules 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
Notice  of  Proposed  Rulemaking  and 
public  comment  procedures  specified  by 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
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exceptioRa  le  ilt  notice  snd  { 
comment  pvoccdam  wben  am  t 
fia^ there  M  good  cane  fori 
witk  Mck  procccfana  oo  Ik*  baai*  that 
they  an  taifcacticabU).  — ■arme ly.  or 
contrary  to  tko  puUte  intereot.  WcImv* 
delsnBued  tkst.  Moder  S  U.&C 
5(3(bM^  good  Ga«e  oxieta  ior  waiver 
of  Notice  of  Proposed  Ruienaking  aad 
public  coauBcot  procedtirea  on  tfaie 
re^ilatioo  noce  oppoctunfty  far  pabbc 
comowat  i*  ■nnacr—iy  in  Ikat  tite  tvkt 
•imply  reflects  self-executing  ttatatoty 
pcovisioaa  invoiviag  no  diacretiooary 
policy  makiag. 

ExeculivaOvdaman 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Elxecutive 
Order  12291  because  (hia  regulatioa 
does  not  meet  any  of  the  threshold 
criteria  for  a  major  rule.  Therefore,  a 
regulatory  impact  analysis  is  not 
reiydied. 

■aprialBfy  Flaacihilly  Act 

We  ocrtiff  naf  mia  reguIatioR  win  not 
have  a  algntfltant  aconomic  impact  on  a 
auuataiitiai  namoer  of  nnan  entitles 
became  it  only  reflects  a  selF-execatfng 
statutory  prtjviston.  HierefoTe.  a 
regsiafcnry  ftexibtlHy  anafysia  aa 
provided  in  Public  Law  96-345.  tile 
Rogatatory  PlexibilHy  Act.  is  no< 

Paperwork  K eduction  Act 

Tbia  re^dataon  inpoaea  no  repaatlag/ 
recordkeeping  reqairemcnts  reqidiing 
Offica  o<MannymBBt  and  Budget 
dearanca. 

(Catorag  of  Federal  IXjuuiitic  Assfstance 
Program  Mas.  gOJOS.  Social  Sacaifty— 

Saciity — 8linHv«n  luMrance) 

List  of  Snbjecta  fas  20  CFR  Part  4M 

Administrative  practice  and 
procedure.  Death  benefits.  DiaabiUty 
benefits.  Oid-Age,  SurviTon  and 
DiaabiUty  laautance. 

Dated;  foty  tU  tan. 
Gwendolyn  S.  King. 
CommissiamarofSacw/Securify. 

Approved  September  12,  Mfl. 
Loab  W.  SoIBvan. 
Secretary  ofHaahh  and  Human  ServAxa. 

PAirr  404— FEOEfUL  OLO^^QE, 
SURVIVORS  AND  DISABUJTY 
INSURANCE  (1950-    ) 

For  tbe  reaaona  act  ont  in  the 
preamble,  part  404^  sabpart  G,  cbaptcr 
ill  of  tiHa  20  Coda  e<  Federal 
RegulalioBa  ia  aaaesKieil  aa  set  fertb 
betow. 

20  CFR  part  404k  subpart  C  it 
amended  aa  {oBows 


1.  The  aothonly  dtatioB  for  sabpart  C 
contiiraea  to  read  aa  MIowa: 

AudMrity:  Sec*.  202  (]].  U).  (o).  [»).  aad  ffi 
206(a|.  21IHi)(2).  223(b).  228(a).  and  1102  of  the 
Soriai  OKaiay  Act  42  use  4n  (l)i  (1).  foi 
(p).  and  (r).  405(a).  416(i)m.  48a|bi  «2lta)^ 
and  1302. 

2.  Section  404.621  ia  anHndad  by 
removing  paragraphs  (a)(2)  (i)  and  (ii) 
and  redeaifHtlag  aab^ngrapka  (a)(^ 
(iii)  and  (iv)  as  (a)(2)  (i)  and  (ii). 

(FR  Doc.  91-28119  Filed  11-21-«1:  8:45  am] 
aajjNQ  cooc4iw-»-a 


OEP  AfmiEMT  OF  TME  MTSdOR 

Offlc««ti 

■no  cniorcainani 

30  CPR  Part  944 


Utah  PaiiHMiaiit  Ra^idBtory 


R  Office  of  Suriaca  kfOnlag 
Kedamattan  and  ariorreaieart  (08M). 
Interior. 

action:  Ffaiai  nde. 


r  OSM  is  approTtag  bi  part  and 
not  approving  in  part  a  propoaed 
aaexviaMttt  to  the  Utah  pamunent 
regalataay  proigram  (tbe  Utah  prograa) 
under  tba  Svface  Mining  CoirtraJ  and 
ReUauwiion  Act  of  1977.  in  conjanctkm 
wtth  these  action*.  OSM  is  ie«|aiiiBg 
Utah  to  revise  ita  piugiat 

The  propoaed  aoMndkicnt  conaist*  of 
revlaed  definitiona  of  "road"  and  '>«Mic 
raad**  in  the  Ulab  adminiatrativc  rule* 
and  of  a  policy  statcoienl  for 
detemUng  arMcll  of  the  acceaa  and 
haul  roada  uaed  by  surface  coal  mining 
and  mla— tiuw  operations  ia  Ibc  State 
are  aab^act  to  the  requiieaeiit  lor  a 
permit. 

Utak  sabaritted  the  propoaed 
amendment  on  its  own  initfative  wifli 
Ika  intent  of  Impnwing  the  opera  tkim} 
efficiency  of  the  Utah  program. 

icnwi  OATi:  hkyvember  22. 1991. 


FOR  FURTMCn  INFOmfUHON  cosnTACT: 

Robert  H.  Hagen.  Director,  ARnnjueniue 
PWd  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  025 
Silver  Avenve.  SW..  strife  JIO, 
Albuqaerqne.  NM  87T02;  Tefephone 


L  Background  on  the  UTak  Proy'am. 
n.  Submission  of  AmendmenL 
UL  Director's  PTndlngi. 

IV.  Saaawfy  and  DIspeaMenef 
CommaalB. 

V.  Direcfex's  DtiOstiii. 

VL  nocaduiai  DeWBataaliaaa 


DteUtak 

On  (anuary  21.  I9B1.  the  Secretary  of 
the  Interior  conditionaffy  approved  tiM 
Utah  State  prograa  Cor  the  regalation  of 
coal  exploration  and  coal  mining  aad 
reclamation  operations  on  non-F^ederal 
and  non-indian  lands  (the  Utah 
program).  General  background 
information  on  the  Utah  program. 
including  the  Secretary's  frndinga.  the 
disposition  of  oonunenta.  and  an 
expiaaatioB  of  tha  conditioRS  of 
approval,  appears  tai  the  )anoary  Zl. 
1981.  Federal  Ragislar  (46  FR  5809). 
Actions  taken  subseqoent  to  approval  of 
the  Utah  program  are  codified  at  30  CFR 
944.1S.  944.ia  and  914.30 

II.  Submission  of  Amendment 

By  a  letter  dated  March  1. 1901 
(administrative  record  No.  UT-tHO), 
pursuant  to  tbe  Sarfiace  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
30  U.S£.  1201-1328,  and  the  Federal 
regulations  at  30  CFR  chapter  VII  (the 
Federal  mjiilstinnn)  Utah  sabaiitied  a 
proposed  amrndment  to  tba  Utah 
program.  Utah  subnittod  the  pn^waad 
amendment  on  its  own  initiative  with 
the  intent  of  improving  the  operational 
efndency  of  the  Utah  program. 

Tbe  propoaed  aasendfloeDt  bictadea 
revisions  to  the  definitions  of  "pobUc 
road"  and  "rowf '  at  Utah 
Administrative  Rule  (Utah  Adnrin.  R.) 
614-100-200.  tn  addition,  it  inchodes  a 
policy  statement  titled  17ivisioa  of  OiL 
Gas  and  Mining  ((DOOM)}  Pohi^  for  tbe 
knplementatkm  of  Site  Specific 
Determiaatk)ns  of  the  Pubtic  Sutas  of 
Roads  Under  R014-100-200^  and  dated 
February  25. 1991  (heretnafter,  the  policy 
statement).  Tbe  policy  statement  would 
be  used  by  DOGM  in  detenmning  which 
of  the  acoea*  and  haul  roads  aaed  by 
surface  coal  mining  and  rcdaaaatiofi 
operations  m  tlw  State  an  sabject  to  tbe 
requirement  for  a  permit  ander  the  Utah 
program. 

OSM  announced  receipt  of  the 
proposed  amendment  in  tbe  March  27, 
1991.  Fadara)  Bagistar  (50  FR  12692).  and 
in  the  same  notice  opened  the  puMic 
comment  period  and  offered  to  hold  a 
public  hearing  on  the  substantive 
adequacy  of  the  proposed  amendment 
(admioi&tiative  record  No.  UT-621^  At 
the  request  of  tha  Sootbem  Utah 
WiUemeas  Alliance,  the  Sierra  Club. 
and  the  Utah  Wildemess  Society.  OSM 
held  a  pubKc  hearing  in  Sah  Lake  CHy. 
Utah,  on  April  22. 1991.  OSM  entered  a 
transcript  of  the  public  hearing  into  tbe 
administrative  record  (administrative 
record  No.  UT-642).  The  pubUc  coaatent 
period  closed  on  April  20. 1901. 
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III.  Director's  Findings 

As  discussed  below,  in  accordance 
with  SMCRA  and  30  CFR  732.15  and 
732.17,  the  Director  finds  that  only  a  part 
of  the  proposed  amendment  submitted 
by  Utah  on  March  1, 1991,  is  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  chapter  VII.  Thus,  the  Director  is 
approving  the  amendment  in  pari  and 
not  approving  the  amendment  in  part. 

A.  Utah  Admin.  R.  614-100-200. 
Definition  of  "Road"  and  Supplemental 
Policy  Statement 

1.  Description  of  Amendment         .1 

a.  Definition  of  "Road".  Utah 
proposed  to  amend  its  definition  of 
"road"  at  Utah  Admin.  R.  614-100-200 
as  follows,  with  the  bracketed  language 
to  be  removed  and  the  italicized 
language  to  be  added: 

"Road"  means  a  surface  right-of-way  for 
purposes  of  travel  by  land  vehicles  used  in 
coal  exploration  or  coal  mining  and 
reclamation  operations.  A  road  consists  of 
the  entire  area  within  the  right-of-way 
including  the  roadbed,  shoulders,  parking  and 
side  areas,  approaches,  structures,  ditches, 
and  surface.  The  term  includes  access  and 
haul  roads  constructed,  used,  reconstructed, 
improved,  or  maintained  for  use  in  coal 
exploration,  or  within  the  affected  area  of 
coal  mining  and  reclamation  operations, 
including  use  by  coal  hauling  vehicles  leading 
to  transfer,  processing,  or  storage  areas.  The 
term  does  not  include  [public  roads  when  an 
evaluation  of  the  extent  of  the  mining  related 
uses  of  the  road  to  the  public  uses  of  the  road 
has  been  made  by  the  Division  or]  roads 
within  the  immediate  mining-pit  area  and 
may  not  include  public  roads  aa  determined 
on  a  site  specific  ixisis. 

Previously,  on  July  3. 1990,  Utah  had 
submitted  to  OSM  in  another  program 
amendment  an  identical  proposed 
revision  of  this  definition  of  "road" 
(administrative  record  No.  UT-570). 
Before  the  Director  made  a  decision  on 
whether  or  not  to  approve  the  proposed 
definition,  Utah  on  its  own  initiative 
submitted  the  amendment  that  is  the 
subject  of  this  notice.  Subsequently,  the 
Director  published  a  decision  on  the  July 
3. 1990,  proposed  amendment  (56  FR 
41795.  August  23. 1991).  He  approved  the 
deletion  of  the  phrase  "public  roads 
when  an  evaluation  of  the  extent  of  the 
mining  related  uses  of  the  road  to  the 
public  uses  of  the  road  has  been  made 
by  the  Division  or"  and  deferred 
decision  on  the  addition  of  the  phrase 
"and  may  not  include  public  roads  as 
determined  on  a  site  specific  basis"  (56 
FR  41795,  41796).  Because  the  Director 
has  already  approved  the  deletion  of  the 
phrase  from  the  definition  of  "road,"  it  is 
not  discussed  further  in  this  preamble. 
The  remainder  of  this  finding  addresses 


the  proposed  addition  of  the  phrase  to 
the  definition  of  "road,"  for  which  the 
Director  previously  deferred  decision. 

b.  Supplemental  policy  statement.  As 
a  supplement  to  the  definition  of  the 
term  "road,"  Utah  also  proposed  to 
implement  the  policy  statement.  Utah 
proposed  to  use  the  policy  statemeht  in 
interpreting  the  term  "public  roads"  as  it 
appears  in  the  above  definition  of 
"road."  In  Utah's  words,  the  purpose  of 
the  policy  statement: 

is  to  provide  direction  for  Division  staff  in 
determining  if  an  "access  and/or  haulage 
road"  is  a  "public  road"  in  the  context  of  coal 
mining  and  reclamation  operations  under  the 
Utah  Coal  Regulatory  Program  *  *  *.  If  such 
a  road  ia  determined  to  be  a  "public  road, "  it 
will  not  be  subject  to  permitting  under  the 
Program 

(policy  statement,  page  1;  emphasis 
added). 

Under  the  policy  statement,  DOGM 
would  evaluate  roads  associated  with 
existing  and  proposed  surface  coal 
mining  and  reclamation  plans  on  a  case- 
by-case  basis.  In  this  process,  DOGM 
would  follow  five  procedural  steps: 

1.  Identify  all  roads  located  within  the 
boundary  of  the  permit  area  and 
providing  access  to  the  permit  area, 
which  would  be  used  in  conjunction 
with  operations  under  the  Mining  and 
Reclamation  Plan.  (Roads  which  are 
presumptively  subject  to  permitting.) 

2.  Consider  the  status  or  use  of  the 
road  with  respect  to  the  following 
criteria: 

a.  Whether  the  road  is  designated  as  a 
public  road  pursuant  to  the  laws  of  the 
jurisdiction  in  which  it  is  located; 

b.  Whether  the  road  is  maintained 
with  public  funds  in  a  manner  similar  to 
other  public  roads  of  the  same 
classification  within  the  jurisdiction; 

c.  Whether  the  road  meets  road 
construction  standards  for  roads  of  the 
same  classification  in  the  local 
jurisdiction;  and 

d.  Whether  the  permittee  has 
authority  to  deny  access. 

3.  Consider  the  other  relevant  state 
statutes  or  case  law  on  the  subject  of 
public  roads. 

4.  Consider  other  relevant  facts  and 
circumstances  regarding  the  particular 
road,  including  existing  performance 
standards  made  a  part  of  a  land  use 
permit. 

5.  Prepare  a  written  finding  as  to 
whether  the  road  is  or  is  not  a  public 
road  and  therefore  does  or  does  not 
need  to  be  permitted.  Include  rationale 
and  documentation  which  form  the  basis 
for  the  decision. 

(policy  statement,  pages  1-2). 


2.  Federal  Requirements 

Section  506(a)  of  SMCRA  provides  in 
part  that  "*  *  *  no  person  shall  engage 
in  or  carry  out  on  lands  within  a  State 
any  surface  coal  mining  operations 
unless  such  person  has  first  obtained  a 

permit (30  U.S.C.  1256(a); 

emphasis  added).  The  Federal 
regulations  at  30  CFR  773.11(a)  contain 
the  same  requirement. 

Thus,  under  SMCRA  and  the 
corresponding  Federal  regulations  a 
permit  is  required  before  a  person  may 
engage  in  or  carry  out  "surface  coal 
mining  operations."  Among  other  things, 
such  "operations"  include  certain  roads. 
Specifically,  under  section  701(28)(B)  of 
SMCRA.  "surface  coal  mining 
operations"  include  "all  lands  affected 
by  the  construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  activities 
[as  are  specified  in  paragraph  (A)  of  this 
section]  and  for  haulage"  (30  U.S.C. 
1291{28)(B}).  The  Federal  regulations  at 
30  CFR  700.5,  in  paragraph  (b)  of  the 
definition  of  "surface  coal  mining 
operations,"  contain  the  same 
requirement. 

In  the  development  of  the  Federal 
regulations,  a  significant  issue  has  been 
the  extent  to  which  the  term  "roads"  in 
the  definition  of  "surface  coal  mining 
operations"  applies  to  public  roads.  In 
paragraph  (c)  of  the  Federal  definition  of 
"affected  area"  at  30  CFR  701.5,  OSM 
previously  interpreted  the  term 
"affected  area"  as  not  applying  to  roads 
for  which  "there  is  substantial  (more 
than  incidental)  public  use"  (48  FR 
14814, 14819, 14822:  April  5, 1983). 
However,  that  interpretation  was 
successfully  challenged  in  In  re 
Permanent  Surface  Mining  Regulation 
Litigation  {In  re  Permanent),  620'F. 
Supp.  1519. 1581-82  (D.D.C.  1985). 
modified  sub  nam..  National  Wildlife 
Federation  v.  Hodel  839  F.2d  694  (D.C. 
Cir.  1988). 

Pursuant  to  court  order  in  In  re 
Permanent,  OSM  modified  its 
interpretation  of  the  extent  to  which 
SMCRA  applied  to  public  roads. 
Specifically,  OSM  suspended  the 
regulatory  definition  of  "affected  area" 
"to  the  extent  that  it  excludes  public 
roads  which  are  included  in  the 
definition  of  'surface  coal  mining 
operations"  "  (51  FR  41952,  41953; 
November  20, 1986).  OSM  said  that 
"(tjhe  suspension  will  have  the  effect  of 
including  in  the  'affected  area'  all  lands 
affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  the  regulated  activities  or  for 
haulage"  (51  FR  41953;  emphasis  added). 
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In  the  preamble  to  tbe  final  nim 
establishing  perfonnance  standards  for 
roads  associated  with  surface  cool 
mtntDg  operatk>nt  (the  November  8, 
19R8.  roads  rvie],  OSM  expresaed 
concern  'that  road*  conatraded  to  serve 
aintng  operation*  not  aroM  compHance 
with  the  perforTTMmce  standards  b^ 
being  deeded  to  poblic  entities''  (53  FR 
4S19a  451t3;  Noveaiber  &  1988).  In  that 
preamble,  OSM  also  said  that  SMCRA 
jurisdiction  over  aiine  roads  is  best 
detetmined  on  a  case-by-case  basis  and 
did  not  adopt  a  comaient  that  "public 
roads  be  exdaded  from  applicability  of 
Iha  perforakaoce  standards"  ilcL  at 
iSHaZ).  Thus,  in  determining  which 
miniBS-felated  roads  are  swbjact  to 
regulation.  OSM  currently  relies  on  tha 
applicable  language  oi  the  Federal 
definitions  of  "surface  coal  auning 
ofeiations"  at  section  701(2S)  of 
SMC&A  and  the  Federal  regulatiana  at 
30  CFR  TfXXS.  This  may  require,  in 
appropriate  circuxostances.  that  OSM 
and  State  regulatory  antboritiea  issue, 
and  sarface  coal  mine  operators  obtain, 
permits  fiot  certain  public  roads. 

3.  Specific  Flmfings 

For  the  following  reasons,  the  Director 
finds  that  Utah's  proposed  amendment 
to  the  definition  of  '^nsd'  at  Utah 
Adnun.  R.  614-10e-20O  is  not  in 
accordance  with  SMQIA  and  is  not 
coTtsirtent  with  the  Federal  regulations 
at  30  CFR  chapter  Vn. 

7?je  Director  finds  that  to  the  extent 
Utah's  proposed  amendment  to  the 
definition  of  "poetT  at  Utah  Admin.  R. 
614-100-200  inchides  the  phrase  "and 
may  no!  indude  pwWic  roads  as 
determined  on  a  site  specific  basts"  and 
is  supjjJemented  by  Utah's  policy 
statement  the  proposed  amendment  is 
less  stringent  than  SMCRA  and  less 
effective  than  the  Federal  regelations  at 
30  CFR  chapter  Vfi. 

a.  Total  exemption  ofpuNic  roads. 
Ut^  aubmrtted  its  proposed  definition 
of  "road"  and  policy  statement  a*  an 
integrated  amendment  of  the  Utah 
program.  Therefore,  the  Director  nmat 
interpret  the  defiration  and  policy 
statement  as  supplemental  to.  rather 
than  as  independent  frora.  one  another. 
When  read  in  coninnction  with  the 
policy  statement.  Utah's  proposed 
definition  of  'road "  under  no 
circimistances  would  resnh  in  the 
permittiag  of  a  pablic  road,  as  leqaired 
by  SMCRA  and  the  Federal  regidations. 
This  is  because  the  policy  statement 
exjriidtly  exempts  pebHc  roacb  bxxm  the 
requiienKnt  for  a  permit. 

The  proposed  definition  of  "road"  at 
Utah  Admin.  R.  614-100-200  states  that 
the  term  "road"  "may  not  include  public 
roads  as  detemined  on  a  site  specific 


basis."  This  iaplies  dial  tha  defimtioa. 
under  certain  drcanstaaces.  haclades 
public  roads.  The  pobcy  statcasent. 
however,  which  has  as  its  express 
purpose  "Site  Specific  Determiaotions  of 
the  Public  Status  of  Roads  Under  R&14- 
100-200, "  explicitly  states  that  "li)f 
*  *  *  a  road  is  determined  to  be  a 
'public  road.'  it  will  not  be  Mub^ct  to 
permitting  tmdet  the  [Utah]  Pmgrom" 
(policy  statement  page  1;  emphasis 
added).  Reaffirming  this  exemptioa  of 
public  roads,  the  fifth  procedural  step  of 
the  policy  statement  requires  "a  writtea 
fincfing  as  to  whether  thie  road  is  or  k 
not  a  public  road  and  therefore  does  or 
does  not  need  to  be  permitted'  (policy 
statement  page  2:  emphasis  added). 

Thus,  while  the  definitioa  of  "road" 
ostensibly  may  include  public  roads 
under  its  coverage,  the  policy  statement 
explicitly  exempts  them  fix»m  the 
requirement  for  a  permit  This  makes  the 
proposed  phrase  and  suppk mental 
poliey  statement  less  stringent  than 
SMCRA  and  less  effective  than  the 
Federal  regulations  at  30  CFR  chapter 
VU,  which,  in  appropriate 
circumstances,  require  the  permitting  of 
pobtic  roads. 

Not  only  does  the  pohcy  statement 
explicitly  exempt  public  roads  from  the 
requireaent  for  a  permit  bat  also  it  does 
not  consider  the  extent  and  effect  of 
mining-related  ose  as  factors  in 
determining  whether  a  road  is  subject  ta 
the  requirement  ior  a  permit  This  lack 
of  consideratioB  of  mjnii^-related  use  is 
contrary  to  the  Director's  previous 
guidance  concerning  a  Utah  proposal  to 
aatcnd  its  definition  of  "affected  area" 
with  respect  to  public  roads  (SO  FR 
49542;  December  3, 19851. 1°  that 
context  the  Director  said; 

Section  7m(2^r^  (a<  SMCRA)  defines 
"surface  coal  mining  operations"  to  tnclsde 
lands  affected  by.  anong  other  things.  Ike  use 
of  existing  roads.  Therefore,  the  court  [in  In 
re  Permanent]  accepted  the  Secretary's 
premise  that  not  every  road  when  used  to 
some  degree  for  coal  haulage  or  mine  access 
falls  within  (he  defimtion  0((  "surface  coal 
mining  operations  ".  The  court  then  noted 
that,  presumably,  when  hauling  or  access  are 
among  many  ases  made  of  a  road,  such  as  an 
interstate  highway,  the  effect  from  the  mining 
use  is  relatively  minor,  and  thus  the  road 
need  iwH  be  inciwied  as  pert  of  the  svrfacs 
coal  mining  opera  tioo.  However,  the  court 
held  that  the  Federal  [definitioa  of  "aflected 
area']  goes  beyosd  what  is  called  for  in 
section  7tn(Z8)  in  exempting  essentially  all 
public  roads  without  regard  to  the  degree  of 
effect  that  mining  use  him  on  Ae  nod. 
Conarqsentty.  OSM  is  approviiig  onty  tboee 
portioMS  of  the  Aefmrntnon  thai  do  not  conflict 
with  the  court's  decision.  SpectficaUy,  the 
pcovieion  of  the  State's  rule  which  exempts 
public  roads  without  regard  to  the  effect  of 
mining  use  on  the  road  is  in  conflict  with  the 
court's  decisioo  and  is  sot  tmag  appravBd 


(50  FR  49542.  49543;  Deccnbar  3. 1985; 

emphasis  added). 

Liccwisa.  ia  prariously  disapproving  a 
proposed  Utah  defioltioa  of  "road"  al 
Utah  AdmhL  R.  814-100-200,  the 
Director  said: 

The  ooert  f  Jn  hf  re  nftffOfWftfj  niled  IIMt 
tsuds  expcrleaciag  substantial  public  use 
may  also  need  to  be  incladed  in  the  affected 
area  or  a  caae-by-cae*  basts,  based  on  the 
extent  of  miniag-reialed  me. 

Under  Utah's  proposed  definition  of 
"road."  public  reads  could  be  exdndBd  froai 
the  afie^od  srea  even  when  the  extent  of 
their  mining-related  use  is  sefaslsntlsl  or 
when  their  main  use  is  for  mining.  Utah's 
proposed  exduston  is  based  on  whether  an 
evaluation  occurred,  not  oa  the  findings  of 
the  evaluation.  Therefore,  the  Director  finds 
that  Utah's  proposed  definition  of  "road"  at 
R9I4-1(X>-20D  is  less  effective  than  the 
Federal  defhrittons  of  "roacT  and  "afTected 
area"  at  30  CFR  701.5.  at  modJfled  by  the 
court's  decision,  to  the  extent  that  it  cooU  be 
interpreted  as  fYrluriisg  roads  which  woeld 
be  included  hi  the  defiaitioa  of  "sarface  coal 
mining  operations." 

(55  FR  13773. 13775;  April  12. 1990: 
emphasis  added).  Thus,  to  the  extent 
Utah's  proposed  definition  of  "road" 
and  supplemental  policy  statement  fail 
to  consider  the  extent  and  effect  of 
mining-related  ase  as  a  factor  in 
determining  the  reqaiiemeiil  for  a 
permit  fhey  are  not  fai  acctmlance  with 
SMCRA  and  not  consistent  with  the 
Federal  regtdations. 

Utah's  proposed  poUcy  statement  is 
not  a  case-by-case  determination  of  the 
applicabihty  of  permitting  lequirements 
to  pablk:  roads.  Radier,  the  policy 
statement  attempts  to  categorize  certain 
roads  as  public  (and  exempt  from 
regulation),  including  roads  that  may  be 
part  of  a  surface  coal  aiimng  operation, 
both  retroapectirely  and  prospectively, 
based  on  several  criteria  that  have  no 
basis  in  SMCRA  or  the  Federal 
regulations.  While  public  status  can  be  a 
major  factor,  it  cannot  be  the  absolute 
factor  because  of  the  potential  for 
deeding  roads  to  a  pabhc  entity  to  avoid 
jurisdiction.  Utah's  proposed  policy 
provides  a  categorical  exclusion  from 
permitting  requirements  for  all  public 
roads,  rather  then  a  determination  of  the 
jurisdictional  reach  of  SMCRA  into  ihe 
pablic  road  system  as  contemplated  by 
the  Federal  regidatioBS. 

The  clear  intent  of  the  Federal 
regulations  is  for  the  regulatory 
authority  to  rely  upon  the  plain  language 
of  SMCRA  rather  than  the  definition  of 
"affected  area"  in  makhig  case-by-case 
determinations  on  the  regulation  of 
roads  (53  FR  45190,  45198).  For  the  Utah 
program  to  be  no  less  stringent  than 
SMCRA  and  the  Federal  regulations. 
Utah  must  also  rely  on  its  statutory 
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definition  of  "surface  coal  mining 
operations"  at  Utah  Code  Aanotated 
(U.S.A.)  40-10-3(18)  in  detannining 
Jurisdiction  over  public  roads. 

b.  Other  deficiencies  in  p<^cy 
statement  In  addition  to  overriding  the 
definition  of  "road"  as  it  applies  to 
public  roads  and  to  not  considering 
mining-related  use.  the  policy  statement 
and  particularly  the  first  procedural 
step,  is  deficient  in  other  respects  that 
render  the  proposed  amendment  lest 
stringent  than  SMCRA  and  less  effective 
than  the  Federal  regulations. 

The  first  procedural  step  includes 
identifying  "all  roads,  located  vrithui  the 
boundary  of  the  permit  area  and 
providing  access  to  the  permit  area, 
which  will  be  used  in  conjunction  with 
operations  under  the  MinLag  and 
Reclamation  Plan"  (policy  statement 
page  1).  This  step  is  deficient  in  four 
ways. 

First  the  first  step  incorrectly 
presimes  that  the  boundaries  of  the 
permit  area  are  known  in  advance. 
However,  because  the  botmdary  of  the 
permit  area  depends  on  which  roads,  if 
any,  are  included  in  the  permit  area,  it  is 
not  possible  to  specify  that  boimdary  in 
advance. 

Second,  the  first  step  inherently 
places  all  access  roads  outside  the 
boundary  of  the  permit  area.  This 
appears  to  result  fitrni  an  incorrect 
interpretation  by  Utah  of  the  definition 
of  "surface  coal  mining  operations." 

Like  the  Federal  definitions  of 
"surface  coal  mining  operations"  at 
section  701(28)  of  SMCRA  and  30  CFR 
700.5,  the  Utah  definition  of  that  term  is 
divided  into  two  paragraphs  that 
respectively  cover  "(ajctivities"  and 
"the  areas  upon  which  the  activities 
occur  or  where  the  activities  disturb  the 
nahsal  land  surface"  (U.C.A.  40-10- 
3(18)).  With  respect  to  roads,  the 
paragraph  concerning  "areas"  covers, 
among  other  thiiigs.  "all  lands  affected 
by  the  cx>nstruction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gam  access  to  the  site  of  the  regulated 
activities  or  for  haulage"  [V.CJi.  40-10- 
3(18)(b):  emphasis  added).  The  first  step 
incorrectly  replaces  the  phrase  "access 
to  the  site  of  the  regulated  activities," 
which  refers  to  the  activities  set  out  in 
the  preceding  paragraph  of  the 
definition,  with  the  non-equivalent 
phrase  "access  to  the  permit  area."  This 
leads  to  the  unacceptable  result  that  all 
access  roads  necessarily  are  outside  the 
permit  ai^ea. 

Third,  the  first  step  is  directed  only  at 
road  use.  It  fails  to  account  for  road 
construction  and  improvement,  which 
cleariy  are  encompassed  by  the 
applicable  portions  of  the  SMCRA  and 


Federal  regHlatoiy  definitions  of 
"surface  coal  milling  operation*." 

Fourth,  the  first  step  is  dire^ed  only 
at  those  roads  "providing  access  to  the 
permit  area."  whereaa  the  SMCRA  and 
Federal  regulatory  definitions  of 
"surface  coal  mining  operations" 
encompass  roads  used  both  for  access 
and  for  hatdage.  Even  though  the  first 
paragraph  of  the  policy  statement  says 
that  it  is  concerned  with  roads  used  for 
"access  and/or  haulage,"  the  pt^cy 
statement  makes  no  provision  for 
consideration  of  haul  roads. 

In  anodier  area  of  concern,  both 
Utah's  previously  approved  definition  of 
"road"  and  this  proposed  amendment 
apply  not  only  to  "coal  mining  and 
reclaukation  operations"  but  also  to 
"coal  expioratioiL"  The  policy 
.statement  however,  applies  only  'In  the 
context  of  coal  mining  and  reclamation 
operations"  (policy  statement  page  1), 
which  do  not  by  definition  include  coal 
expioratioiL  This  results  in  an 
unexplained  ambiguity  in  Utah's 
proposed  amendment 

4.  ConclusioD 

The  Director  finds  tiiat  Utah's 
proposed  definition  of  "road"  at  Utah 
Admin.  R.  ei4-lOO-2Ga  which  bidodes 
the  i^irase  "and  may  not  include  public 
roads  at  detemined  on  a  site  speidfic 
batit"  and  it  tuppiemented  by  Utah't 
Februaiy  25. 1991,  policy  ttatement  it 
not  in  accortlanoe  with  SMCRA  and  it 
not  cootistent  with  the  Federal 
regulations.  For  this  reasoit  the  director 
(1)  is  not  approving  Utah's  proposed 
definition  of  "road"  at  Utah  Admin.  R. 
614-100-200  to  the  extent  it  includes  the 
phrase  and  is  supplemented  by  the 
policy  statement  and  (2)  is  requiring 
Utah  to  delete  the  phrase  from  the 
definition  and  to  either  withdraw  the 
policy  statement  from  the  Utah  program 
or  modify  it  to  be  consistent  with 
SMCRA  and  the  Federal  regulations. 
The  Director  notes  that  in  the  abseivce 
of  the  policy  statement,  the  phrase  "and 
may  not  include  public  roads  as 
determined  on  a  site  specific  basis"  in 
the  proposed  definition  would  not  in 
itself  be  incompatible  with  SMCRA  and 
the  Federal  regulations.  However,  the 
Director  is  constrained  to  consider  the 
phrase  and  policy  statement  together,  in 
the  maimer  proposed  bv  Utah. 

The  Director  deferred  decision  on  the 
phrase  "and  may  not  include  public 
roads  as  determined  on  a  site  specific 
basis,"  which  was  included  verbatim  in 
another  amendment  (See  the  discussion 
concerning  the  Director's  August  23. 
1991,  deferral  dedsitm  (56  PR  41795. 
41790)  in  this  preamble  in  section 
Ill.A.l.a)  With  die  decision  on  die 
phrase  that  is  discussed  above,  the 


Director  has  completed  all  actions 
nacettitatad  by  his  previous  deferral 
decision. 

B.  Utah  Adnda.  R.  «4-ltt-an. 
uenntuOD  oi  ruonc  roao^ 

1.  Description  of  Amendment 

Utah  propoaed  to  amend  its  definition 
of  "public  road"  at  Utah  Admin.  R.  614- 
100-200  as  follows,  with  the  bracketed 
language  to  be  removed  and  the 
italidnd  language  to  be  added: 

"Public  Road"  nteans  a  road  (a)  which  has 
been  designated  as  a  public  road  pursuant  to 
the  la«vs  of  the  jurisdiction  in  which  it  is 
located,  (b)  which  Is  matartained  with  pnbHc 
funds  in  a  manner  siaiilar  to  other  pubUc 
roads  of  the  same  classification  within  the 
jurisdictioa  [(c)  for  wrfaich  there  is  substantial 
(more  than  incidental)  pubUc  use),  and  ((d)j 
(c)  which  meets  road  construction  standards 
for  other  pubUc  roads  of  the  same 
classification  in  the  local  jurisdiction. 

This  would  delete  from  Utah's  definition 
of  "public  road"  criterion  (c).  concerning 
substantial  (more  than  incidental)  public 
use.  Under  Utah's  proposal  the  public 
status  of  a  road  would  be  determined 
using  only  the  three  remaining  criteria. 

2.  Federal  Requirements 

Utah's  existing  definition  of  "public 
road"  at  Utah  Admin  R.  614-10O-20O; 
which  Utah  proposed  to  amend,  is 
substantively  identical  to  the  Federal 
definition  of  "public  road."  The  Federal 
definition  is  located  in  30  CFR  pari  761 
(Areas  Designated  by  Act  of  Congress), 
subchapter  F  (Areas  Designated 
Unsuitable  for  Mining).  As  stated  by  the 
introductory  language  of  i  761.5,  the 
definitions  in  that  section  are  only  "[f]or 
the  purposes  of  this  part" 

Accordin^y,  the  Federal  definition  of 
"public  road"  appUes  only  in  the  limited 
context  of  areas  designated  by  Act  of 
Congress  as  unsuitable  for  surface  coal 
mining  operations. 

3.  Specific  Findings 

For  the  following  reasons,  the  Director 
finds  that  Utah  s  proposed  amendment 
to  the  definition  of  "public  road  "  at  Utah 
Admin.  R.  614-100-200  is  no  less 
effective  than  the  corresponding 
definition  of  "pubhc  road'  at  30  CFR 
761.5.  However,  the  director  is  requiring 
Utah  to  further  amend  Uie  definition  to 
clarify  the  limited  context  in  which  it 
applies. 

Utah  proposed  to  revise  Its  existing 
definitions  of  "public  road"  by  deleting 
one  of  the  four  criteria  that  determine 
whether  a  road  is  pablic.  namely 
criterion  "(c)  for  which  there  is 
substantial  (more  than  incidental)  public 
use."  Therefore,  Utah's  proposed 
definition  of  "public  road"  could  result 
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in  more  roads  being  designated  as 
public  roads  than  would  occur  under  the 
corresponding  Federal  definition.  This 
would  result  in  increased  protection  of 
the  public.  In  this  limited  context,  Utah's 
proposed  definition  of  "public  road  "  at 
Utah  Admin.  R.  614-100-200  is  no  less 
effective  than  the  corresponding  Federal 
dePmition  of  "public  road"  at  30  CFR 
761.5. 

However,  the  Director  is  concerned 
about  Utah's  potential  application  of  the 
definition  of  "public  road"  outside  its 
approved  context.  In  previously 
approving  a  complete  revision  of  Utah's 
rules,  including  the  definition  of  "public 
road."  the  Director  said  that  although 
they  were: 

Very  different  in  organization,  the  revised 
State  rules  generally  include  provisions 
substantively  identical  to  the  corresponding 
Federal  regulations  *  *  *. 

The  Director  also  stated  that: 

[OJnly  those  provisions  of  particular 
interest  are  discussed  [in  the  preamble  that 
follows).  Provisions  not  specifically  discussed 
either  (1)  contained  language  that  is  the  same 
as  or  similar  to  the  corresponding  sections  of 
SMCRA  or  the  Federal  regulations  and  is  not 
substantively  different  from  them,  or  (2)  add 
specificity  without  adversely  affecting  other 
aspects  of  the  program 

(55  FR  13773;  April  12. 1990:  emphasis 
added). 

Utah's  definition  of  "public  road"  was 
not  specifically  discussed  in  the 
preamble  that  followed  this  statement, 
so  this  definition  was  approved  only  to 
the  extent  it  was  the  same  as  or  similar 
to  the  corresponding  sections  of  SMCRA 
or  the  Federal  regulations  and  not 
substantively  different  from  them. 

As  discussed  previously  in  this 
preamble  in  section  III.B.2..  the  Federal 
definition  of  "public  road"  at  30  CFR 
761.5  applies  only  in  the  limited  context 
of  determining  areas  where  mining  is 
prohibited  or  limited  under  30  CFR  part 
761,  and  particularly  under  S  761.11(d). 
Accordingly,  the  Director  approved 
Utah's  substantially  identical  definition 
of  "public  road"  only  for  use  in  the 
corresponding  context  of  Utah  Admin. 
R.  614-103,  which  concerns  the 
designation  of  lands  as  unsuitable  for 
mining  and  prohibits,  subject  to  valid 
existing  rights  and  waivers,  surface  coal 
mining  operations  within  100  feet  of  the 
outside  right-of-way  line  of  a  public 
road. 

Utah,  however,  also  has  used  the  term 
"public  road"  in  its  proposed  definition 
of  the  term  "road"  at  Utah  Admin.  R. 
614-100-200.  Due  to  Utah's  use  of  the 
term  "public  road"  outside  the  lands- 
unsuitable  context,  the  Director  is 
concerned  that  Utah  may  misinterpret 
the  definition  of  "public  road"  as 


applying  outside  that  context.  This 
concern  is  reinforced  by  Utah's  proposal 
to  amend  its  definition  of  "public  road" 
in  a  manner  that  mirrors  the  court's 
unrelated  interpretation  of  the  definition 
of  "affected  area"  in  In  re  Permanent. 
For  these  reasons,  the  Director  is 
requiring  Utah  to  amend  its  program  to 
clarify  that  its  definition  of  "public 
road"  applies  only  in  the  limited  context 
of  Utah  Admin.  R.  614-103. 

4.  Conclusion 

In  its  applicable  context  of  the 
unsuitability  rules  at  Utah  Admin.  R. 
614-103,  Utah's  proposed  definition  of 
"public  road"  could  prohibit  surface 
coal  mining  operations  within  100  feet  of 
a  road  in  more  cases  than  currently 
occurs  under  Utah's  existing  rules.  On 
this  basis,  the  Director  finds  that  Utah's 
proposed  definition  of  "public  road"  at 
Utah  Admin.  R.  614-100-200  is  no  less 
effective  than  the  corresponding 
definition  of  "public  road"  at  30  CFR 
761.5. 

Although  the  Director  is  approving  the 
proposed  definition  of  "public  road."  he 
is  requiring  Utah  to  amend  the  definition 
to  make  it  applicable  only  in  the  limited 
context  of  the  rules  for  designating  lands 
unsuitable  for  mining  at  Utah  Admin.  R. 
614-103.  The  Director  is  making  this  a 
required  amendment  of  Utah's  program 
because  the  term  "public  road"  has  no 
meaning  in  the  approved  Utah  program 
apart  from  the  lands  unsuitable  rules  at 
Utah  Admin.  R.  614-103. 

The  Director  notes  that  when  Utah 
proposes  to  amend  the  definition  of 
"public  road"  in  response  to  this 
required  amendment,  it  could,  if  desired, 
also  propose  to  reinsert  the  deleted 
criterion  (c)  into  this  definition. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  (1)  of  all 
substantive  oral  and  written  comments 
on  the  proposed  amendment  that  were 
received  by  OSM  and  (2)  the  Director's 
responses  to  them.  Where  similar 
comments  were  received  from  more 
than  one  commenter,  only  one  response 
is  provided. 

A.  Public  Comments 

1.  General  Exclusion  of  Public  Roads 

Several  commenters  said  that  Utah's 
proposed  amendment  was  inconsistent 
with  the  definition  of  "surface  coal 
mining  operations"  at  section  701(28)  of 
SMCRA,  the  Federal  regulations  at  30 
CFR  700.5,  and  the  approved  State 
program  because  it  would  exclude  roads 
that  qualify  for  permitting  under  these 
statutes  and  regulations. 


The  Director  agrees.  As  discussed 
previously  in  this  preamble  in  section 
III.A..  the  Director  finds  that  to  the 
extent  Utah's  proposed  definition  of 
"road"  at  Utah  Admin.  R.  614-100-200 
includes  the  phrase  "and  may  not 
include  public  roads  as  determined  on  a 
site  specific  basis"  and  is  supplemented 
by  Utah's  proposed  February  25. 1991. 
policy  statement,  it  is  not  in  accordance 
with  SMCRA  and  not  consistent  with 
the  Federal  regulations. 

2.  Extent  of  Roads  Not  Covered 

One  commenter  said  that  Utah's 
proposed  definition  of  "road"  indicated 
only  that  some  roads  might  not  be 
included  within  the  definition  of 
"affected  area."  Thus,  the  commenter 
concluded,  it  was  difficult  to  see  how 
OSM  could  deny  approval  of  the 
proposed  amendment. 

liie  Director  disagrees.  As  discussed 
previously  in  this  preamble  in  section 
III.A.3.a.,  the  proposed  definition  of 
"road"  at  Utah  Admin.  R.  614-100-200 
does  state  that  the  term  "road"  "may  not 
include  public  roads  as  determined  on  a 
site  specific  basis."  However.  Utah's 
proposed  policy  statement  explicitly 
states  that  "[i)f  *  *  *  a  road  is 
determined  to  be  a  'public  road,'  it  will 
not  be  subject  to  permitting  under  the 
[Utah] Program"  (policy  statement,  page 
1  emphasis  added):  Thus,  while  the 
definition  of  "road"  includes  public 
roads  under  its  coverage,  the  policy 
statement  explicitly  exempts  them  from 
the  requirements  for  a  permit. 

3.  Definition  of  "Public  Road" 

One  commenter  said  that  Utah's 
proposal  to  delete  from  its  definition  of 
"public  road"  the  criterion  "for  which 
there  is  substantial  (more  than 
incidental)  public  use"  is  clearly  within 
the  guidelines  set  out  in  In  re 
Permanent. 

As  discussed  previously  in  this 
preamble  in  section  III.B..  the  Director  is 
approving  Utah's  deletion  of  the 
criterion.  As  discussed  below,  the 
"substantial  (more  than  incidental) 
public  use"  criterion  in  the  Federal 
definition  of  "affected  area"  was 
challenged  in  In  re  Permanent. 
However,  the  "substantial  (more  than 
incidental)  public  use  criterion  in  the 
Federal  definition  of  "pubic  road"  was 
not  challenged  in  In  re  Permanent. 
Therefore,  the  district  court's  ruling  in 
that  case  has  no  bearing  on  the 
Director's  decision  to  approve  the 
deletion  in  the  proposed  definition  of 
"public  road." 

Like  the  Federal  and  Utah  definitions 
of  "public  road,"  the  Federal  definition 
of  "affected  area"  at  30  CFR  701.5  also 
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contains  a  "public  use"  criterion.  In 
paragraph  (c)  of  the  definition  of 
"affected  area."  OSM  previously  had 
excluded  from  the  affected  area  roads 
for  which  "there  is  substantial  (mora 
than  incidental)  public  use"  (48  FR 
M814. 14S19. 14822:  April  5. 1963). 
Consequently,  such  roads  were  not 
regulated  under  SMCRA.  However,  the 
Federal  definition  of  "affected  area" 
"was  challenged  insofar  as  it  imposed 
the  'mora  than  incidental'  public  use  test 
in  determining  whether  a  public  road  is 
part  of  the  'affected  area' "  (51  FR  41052, 
41953;  November  20, 1966).  (See 
discussions  in  this  preamble  in  sections 
III.A.2.  and  IV.  concerning  In  re 
Permanent.)  Pursuant  to  court  order, 
OSM  suspended  the  definition  of 
"affected  area"  "to  the  extent  that  it 
excludes  public  roads  which  are 
included  in  the  definition  of  'surfece 
coal  operations' "  (51  FR  41953. 41960). 

Thus,  the  "substantial  (more  than 
incidental)  public  use"  criterion  in  the 
Federal  definition  of  "affected  area" 
was  diallenged  and  its  interpretation 
modified  in  the  context  of  the  SMCRA 
permitting  process.  However,  the 
Federal  definition  of  "public  road"  has 
not  been  challenged,  and  the 
"substantial  (more  than  incidental) 
public  use"  criterion  In  that  definition 
remains  in  force  in  the  context  of  lands 
unsuitable  for  surface  coal  mining. 

4.  Interpretation  of  In  re  Permanent 

One  commenter.  relying  on  the  district 
court's  decision  in  In  re  Permanent,  said 
that,  with  respect  to  regulating  public 
roads.  Utah's  proposed  amendment  was 
far  less  effective  than  the  Federal 
standards.  The  commenter  said  that  the 
responsibility  to  inchide  roads  within  a 
surface  coal  mining  operation  cannot  be 
dependent  upon  public  designations  or 
public  funding,  as  they  would  be  under 
the  proposed  amendment  Rather,  the 
conunenter  said,  the  r^ulaUon  of  roads 
as  part  of  a  surface  coal  mining 
operation  is  solely  dependent  upon  the 
use  of  the  road.  If  such  use  is  more  than 
de  minimus  or  Is  not  a  relatively  minor 
part  of  die  road's  ti>affic  the  commenter 
said,  then  the  road  is  part  of  the  surface 
coal  mining  operatioa 

The  Director  partially  agrees  with  this 
comment  As  discussed  previously  in 
this  preamble  in  section  lUA^  the 
Director  finds  that  Utah's  proposed 
definition  of  "road"  at  Utah  Admin.  R. 
614-100-200  and  the  supplemental 
policy  statement  is  less  effective  than 
the  Federal  regulations. 

The  Director  disasrees,  however,  that 
the  regulation  of  public  roads  as  part  of 
a  surface  coal  mining  operation  is  solely 
dependent  upon  the  use  of  the  road.  In 
the  preamble  to  the  November  8. 1886» 


roads  rule.  OSM  disatssed  the  history  of 
the  definition  of  "affected  area"  and 
conchided  that  "[sjbice  the  definition  of 
affected  area  as  partially  suspended  no 
longer  provides  additional  guidance  as 
to  which  roads  are  inchnied  in  dia 
definition  of  'stirface  coal  mining 
operations.'  no  reference  to  affected 
area  is  included  hi  die  definition  of 
road"  (53  FR  4Siga  45193;  November  8, 
1968).  That  preamble  further  states  that 
"it  is  not  OSMRE's  [OSM's]  intention 
automatically  to  extend  jurisdiction  over 
roads  to  the  existing  public  road 
network.  Jurisdiction  under  the  Act 
(SMCRA)  and  applicability  of  Ae 
performance  standards  are  best 
determined  on  a  case-by-case  basis  by 
die  regulatory  authority"  [Id  at  45193). 
For  examine,  such  factors  as  the 
purpose  and  time  of  its  construction  may 
be  mafof  considerations  in  determining 
whether  a  road  is  subject  to  regulation 
under  SMCRA. 

5.  Disagreement  widi  In  re  Permanent 

One  commenter  said  that  the  In  re 
Permanent  remand  of  the  Federal 
definition  of  "affected  area"  at  30  CFR 
701.5  "clearty  goes  against  the  faitent  of 
Congress  when  it  puts  at  odds  the  rights 
of  coal  mining  companies  to  use  public 
roads  without  additional  costs  and 
burdens." 

The  Director  appreciates  the 
commenter's  concern  over  the  costs  and 
burdens  of  complying  with  the 
requirements  of  SMCRA  for  mine  access 
and  haul  roads  that  also  receive  other 
public  use.  Nevertheless,  SMCRA 
requires  OSM  and  State  regulatory 
authorities  to  regulate  roads  that  are 
surface  coal  mining  operations, 
including  those  which  may  be  public. 

6  Reference  to  a  "Middle  Ground" 

One  commenter  noted  a  conversation 
that  took  place  before  Uie  Board  of  Oil 
Gas  and  Mining  during  Utah's  March  28, 
1991,  public  hearing  to  adopt  the 
proposed  amendmmt.  The  commenter 
quoted  legal  counsel  for  DOGM  as 
saying  that  In  re  Permanent  envisions  "a 
middle  ground"  between  regulating  all 
public  roads  associated  with  suribce 
coal  mining  operations  and  relating 
none  of  them.  The  commenter  agreed 
with  DOOM'S  counsel.  However,  die 
conunenter  noted  that  Utah's  proposed 
amendment  did  not  occupy  that  middle 
ground  and  that  instead  it  led  tiae  Utah 
State  program  in  a  direction  contrary  to 
In  re  Permanent 

Another  commenter  said  that  absent 
Utah's  proposed  amendment  SMCRA 
would  require  a  regulatory  authority  to 
permit  every  road  used  to  gain  access  to 
a  coal  mine  or  forlwulagK 


The  Director  agrees  In  part  with  the 
former  commenter  and  disagrees  with 
the  latter  conunenter.  The  distinct  court 
in  In  re  Permanent  cleariy  accepted  the 
proposition  that  not  every  public  road  is 
subject  to  regulation  under  SMCRA. 
However,  the  district  court  in  In  re 
Permanent  said  that  while  a  regulatory 
authority  such  as  Utah  need  not  permit 
all  public  roads,  it  cannot  per  ae  exempt 
public  roads,  and  even  existing  public 
roads,  from  tiie  requirement  for  a  permit 
To  the  extent  Utah's  proposed 
amendment  would  exempt  all  public 
roads  from  the  requirement  for  a  permit, 
it  is  contrary  to  this  judicial 
interpretation  of  SMCRA. 

7.  Herman  Mining  Corp.  v.  OSM 

Several  commenters  said  that  Utah's 
reliance  on  the  district  court  decision  in 
Harmon  Mining  Corp.  v.  OSM.  659  F. 
Supp.  806  (W.D.  Va.  1987),  and  the 
related  Interior  Board  of  Land  Appeals 
(IBLA)  decision  in  Harmon  Mining  Corp. 
V.  OSM,  110  IBLA  96  (1986),  was 
misplaced.  One  said  that  the  district 
court's  analysis  in  Harmon  was  fatally 
flawed.  Another  commenter  said  that 
the  district  court  in  Harmam     j 

Erroneously  assumed  that  the  Plannery 
decision  [in  In  re  Permanent]  and  the  1988 
sospension  notice  (51  PR  11952;  November  20, 
1986)  had  left  no  law  to  apply  other  than  the 
language  of  the  statutt  itself.  Thus,  judge 
Williams  based  his  dsdsion  on  his  own 
interpretation  of  the  language  of  lh«  statute. 
Tliis  was  plainly  outside  the  scope  of  ktia 
authority.  *     '     '  Had  judge  Williams 
considered  [the  applicable]  law.  he  would 
have  been  hard  pressed  to  reach  the 
condaslon  that  he  did. 

(administrative  record  No.  UT-633.  page 
2). 

The  Director  agrees  that  these  two 
court  cases  do  not  justify  the  proposed 
amendment  The  Harman  decisions 
concluded  that  two  existing  roads  in 
Virginia  were  not  subject  to  regulation 
under  the  Vii^ginia  State  program.  Utah's 
proposed  amendment  is  based  on  an 
interpretation  of  these  decisions  as 
exempting  all  public  roads  from  SMCRA 
regulation.  This  interpretation  does  not 
acknowledge  and  is  inconsistent  with 
the  district  court's  decision  in  In  re 
Permanent,  which  (1)  predated  the 
Harmon  decisions;  (2)  interpreted  not  a 
specific  State  program,  but  the 
overriding  Federal  statute  and 
regulations;  and  (3)  concerned  not  a 
specific  factual  context  but  the 
applicability  of  SMCRA  regulatkm  to 
public  roads  in  gsneraL 

Although  die  IBLA  followed  the 
cotfft's  directkNi  In  Harmon  and 
concluded  that  the  toads  in  question 
were  "public  roads  which  are  exempt 
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from  the  permitting  requirements  of 
Virginia's  permanent  regulatory 
program"  [Harwan,  110  IBLA  at  111), 
this  decision  does  not  support  the 
general  exclusion  of  all  public  roads 
from  regulation  under  SMCRA. 
Previously,  in  Rapoca  Energy  Co.  v. 
OSM  (89  IBLA  195  (1985)),  the  IBLA 
concluded  that,  under  less  stringent 
State  regulations  than  applied  in 
Harmon,  another  Virginia  public  road 
was  subject  to  regulation  under  SMCRA. 
The  IBLA  decision  in  Harmon  neither 
cited  nor  overruled  the  decision  in 
Rapoca.  Therefore,  together  these  two 
IBLA  cases  merely  stand  for  the 
proposition  that  in  different  factual  and 
legal  setting  different  public  roads  either 
may  or  may  not  be  subject  to  regulation 
under  SMCRA. 

8.  Failure  to  Adequately  Consider 
Mining-Related  Use  and  Impacts 

Several  commenters  said  that  Utah's 
proposed  amendment  improperly  relied 
solely  on  jurisdictional  criteria  for 
determining  the  regulatory  status  of  a 
road,  while  avoiding  consideration  of 
mining-related  use  and  impacts.  One 
commenter  said  that  Utah's  policy 
statement  improperly  focused  on 
whether  or  not  a  road  should  be 
considered  public,  not  whether  or  not  it 
should  be  subject  to  permitting  even  if 
determined  to  be  public.  The  same 
conunenter  said  that,  in  addition  to 
public  use  or  status,  in  determining 
whether  a  road  is  subject  to  regulation 
under  SMCRA  a  regulatory  authority 
should  consider  the  extent  to  which  the 
road  is  directly  part  of  a  surface  coal 
mining  operation,  the  degree  to  which  it 
is  altered  to  accommodate  mining 
operations,  and  the  impact  of  mining 
operations  on  the  road  and  its 
surrounding  environment. 

The  Director  agrees  that  these  are 
worthwhile  considerations.  To  the 
extent  Utah's  proposed  defmition  of 
"road"  and  associated  policy  statement 
would  exclude  all  public  roads 
regardless  of  such  considerations,  they 
are  inconsistent  with  SMCRA  and  the 
Federal  regulations. 

The  Director  notes,  however,  that 
under  the  defmition  of  "surface  coal 
mining  operations"  a  road  may  be 
subject  to  regulation  under  SMCRA 
notwithstanding  the  lack  of 
demonstrable  impacts  associated  with 
its  mining-related  construction, 
maintenance,  and  use.  Even  in  the 
absence  of  any  such  evidence,  it  may  be 
appropriate  to  regulate  a  road  in  order 
to  ensure,  through  the  SMCRA 
permitting,  inspection,  and  enforcement 
processes,  that  the  purposes  of  SMCRA 
are  achieved. 


9.  Effect  of  Utah  Policy  Statement 

One  commenter  said  that  OSM  should 
approve  or  disapprove  Utah's  proposed 
amendment  solely  on  the  basis  of  Utah 
law  and  regulations,  without 
consideration  of  the  policy  statement 
that  Utah  has  adopted  to  interpret  those 
regulations.  This  commenter  said  that 
the  policy  statement  does  not  have  the 
stature  of  either  law  or  regulation  and 
does  not  change  the  effectiveness  of 
existing  Utah  law  and  regulations. 
Guidance  such  as  the  policy  statement, 
the  commenter  said,  "need  not  be  word 
perfect  to  be  utilized  as  a  tool  to 
implement  Utah's  law  and  regulations." 

The  Director  disagrees.  As  stated 
previously  in  this  preamble  in  section 
III.A.3.b.,  Utah  submitted  its  proposed 
defmition  of  "road"  and  related  policy 
statement  as  an  integrated  amendment 
of  the  Utah  program.  Therefore,  the 
Director  must  interpret  the  definition 
and  policy  statement  as  supplemental 
to,  rather  than  as  independent  from,  one 
another. 

The  Federal  regulation  at  30  CFR 
732.17  governs  State  and  OSM  actions 
on  State  program  amendments.  Under 
paragraph  (a)  of  that  section  (30  CFR 
732.17(a)),  a  State  program  amendment 
includes  "any  alteration  of  an  approved 
State  program."  Under  paragraph  (b)  of 
that  section  (30  CFR  732.17(b)).  a  State  is 
required  to  notify  OSM; 

Of  any  significant  events  or  proposed 
changes  which  affect  the  implementation, 
administration  or  enforcement  of  the 
approved  State  program.  At  a  minimum, 
notification  shall  be  required  for — 

(1)  Changes  in  the  provisions,  scope  or 
objectives  of  the  State  program  *  *  * 

Utah's  formally-adopted  policy 
statement  oa  the  regulation  of  public 
roads  would  affect  the  implementation, 
administration,  and  enforcement  of  the 
approved  State  program  and  change  the 
scope  and  objectives  of  the  program.  It 
thus  falls  within  the  purview  of  S  732.17 
as  a  State  program  amendment. 
Accordingly,  in  making  a  decision  to 
approve  or  not  approve  Utah's  proposed 
amendment,  the  Director  cannot 
lawfully  ignore  Utah's  policy  statement. 
While,  as  the  commenter  suggests,  the 
policy  statement  "need  not  be  word 
perfect,"  it  must  at  a  minimum  provide 
for  the  regulation  of  public  roads  in  a 
manner  no  less  stringent  than  SMCRA 
and  no  less  effective  than  the  Federal 
regulations.  < 

10.  Predetermination  of  Affected  Area 

One  commenter  said  that,  contrary  to 
the  procedures  set  out  in  Utah's  policy 
statement,  a  determination  of  the  extent 
of  the  affected  area  should  follow. 


rather  than  precede,  the  determination 
of  which  roads  are  included  in  that  area. 

The  Director  agrees.  As  discussed 
previously  in  this  preamble  in  section 
UI.A.S.b.,  because  the  boundary  of  the 
permit  area  depends  on  which  roads,  if 
any,  are  included  in  the  permit  area,  it  is 
not  possible  to  specify  that  boundary  in 
advance,  as  would  be  done  under  the 
policy  statement. 

11.  Failure  To  Cover  Haul  Roads 

One  commenter  said  that  Utah's 
proposed  amendment  covered  only 
access  roads  and  improperly  failed  to 
consider  haul  roads.  Another  commenter 
interpreted  the  policy  statement  as 
applying  to  both  access  and  haul  roads. 
The  latter  commenter  said: 

It  is  obvious  that  the  State  will  identify  all 
roads  located  within  the  boundary  of  the 
permit  area.  In  addition,  the  State  will  also 
identify  all  roads  providing  access  to  the 
permit  area.  It  is  difficult  to  imagine  a 
situation  in  which  haulage  could  occur  from 
the  permit  area  without  the  road  used  for 
such  haulage  having  some  location  within  the 
boundary  of  the  permit  area. 

(administrative  record  No.  UT-642,  page 
40). 

The  Director  agrees  with  the  former 
commenter  that  Utah's  proposed 
amendment  must  cover  haul  roads, 
which  clearly  fall  within  the  definition 
of  "surface  coal  mining  operations."  For 
additional  discussion  of  this  issue,  see 
preceding  section  III.A.3.b.  of  this 
preamble. 

The  Director  disagrees  with  the  latter 
commenter.  The  Director  declines  to 
follow  the  commenter's  suggestion  and, 
by  inference  and  implication,  read  into 
the  policy  statement  coverage  of  haul 
roads  that  is  not  explicitly  there. 

Moreover,  the  commenter  has 
highlighted  a  broader  deficiency  in  the 
policy  statement,  namely  that  it 
artificially  and  arbitrarily  draws  the 
boundary  of  the  permit  area  prior  to  the 
determination  of  which  roads  are  j 

included.  The  corollary  to  the  ' 

commenter's  conclusion  that  some  part 
of  a  haul  road  must  lie  within  the  permit 
area  is  that  another  part  may  then  lie 
outside  the  permit  area.  The  policy 
statement  makes  no  provision  for 
considering  that  part  of  any  road  which 
is  outside  this  preconceived  boundary. 
Thus,  the  policy  statement  is  not 
consistent  with  SMCRA  and  the  Federal 
regulations. 

12.  Regulatory  Duplication  and  Conflicts 

One  commenter  said  he  did  not 
believe  Congress  intended  that  DOGM 
should  regulate  Utah  public  roads. 
Several  commenters  said  that,  if  the 
proposed  amendment  were  not  adopted, 
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there  would  be  additional,  burdensome, 
and  duplicative  regulation  at  public 
expense.  A  number  of  commenters  said 
that  jurisdictional  conflicts  would  arise 
if  Utah  included  State,  county,  city,   . 
Bureau  of  Land  Management,  and  U.S. 
Forest  Service  roads  within  surface  coal 
mining  permit  areas. 

One  commenter  said  that  OSM*s 
position  on  the  regulation  of  public 
roads  under  SMCRA  did  not  reflect  a 
clear  understanding  of  the  reality  a  coal 
operator  must  deal  with,  or  recognize 
the  legal  framework  that  DOGM  was 
bound  to  follow  because  of  existing 
State  statutes.  This  commenter  cited  a 
number  of  Utah  statutes  that  allocated 
jurisdiction  over  Utah  roads  among 
various  regulatory  agencies  other  ^an 
DOGM. 

A  multi-county  planning  agency  said 
that  when  a  road  is  determined  by  Utah 
to  be  the  property  of  a  county  or  city 
government,  OSM  may  not  preempt  the 
county's  or  city's  authority  through 
regulatory  primacy,  and  that  to  do  so 
would  constitute  an  unconstitutional 
taking  of  property  without  due  process. 
The  same  agency  and  a  county 
commissioner  said  that  in  enacting 
SMCRA  Congress  did  not  intend  to 
usurp  or  exclude  local  authority  over  the 
maintenance,  construction,  and 
supervision  of  roads.  The  commenters 
said  that  public  thoroughfares  are  the 
property  of  the  people  of  the  jurisdiction 
that  built  them,  and  as  such  are  exempt 
from  OSM  regulation. 

The  Director  disagrees  that  the 
regulation  of  public  roads  as  "surface 
coal  mining  operations"  under  SMCRA 
improperiy  conflicts  with  any  other  law 
or  regulation  or  in  any  way  constitutes  a 
taking  of  property.  Section  702  of 
SMCRA.  30  U.S.C.  1292.  provides  for  the 
coexistence  of  SMCRA  with  other 
Federal  laws  and  regulations.  Likewise, 
section  505  of  SMCRA,  30  U.S.C.  1255. 
provides  for  the  coexistence  of  SMCRA 
with  other  consistent  State  laws  and 
regulations,  including  more  stringent 
land  use  and  environmental  controls  of 
surface  coal  mining  and  reclamation 
operations.  Moreover,  it  is  a  purpose  of 
SMCRA  to: 

Whenever  necessary,  exercise  the  fiill 
reach  of  Federal  constitutional  powers  to 
insure  the  protection  of  the  public  interest 
through  effective  control  of  surface  coal 
mining  operations. 

(section  102  (m)  of  SMCRA,  30  U.S.C. 
1202(m)), 

The  Federal  regulations  explicitly 
recognize  that  agencies  other  than  a 
State  regulatory  authority  may  have 
jurisdiction  over  activities  and  areas 
that  are  subject  to  the  requirement  for  a 
permit  under  SMCRA.  A  State  that 


wishes  to  regulate  surface  coal  mining 
operations  is  required  to  submit  to  OSM, 
as  part  of  its  proposed  State  program,  a 
description  of  how  it  will  implement, 
administer,  and  enforce  the  program, 
including  procedures  for  "(cjoordinating 
issuance  of  permits  under  the  Act 
[SMCRA]  and  (30  CFR  chapter  VII]  with 
other  State,  Federal  and  local  agencies" 
(30  CFR  731.14(g)(9)). 

Thus.  Congress,  in  enacting  SMCRA. 
and  OSM.  in  promulgating  the  Federal 
regulations,  recognized  and  expressly 
provided  for  overlapping  jurisdiction  in 
a  State's  regulation  of  surface  coal 
mining  operations,  including  applicable 
public  roads.  Under  section  S05(a)  of 
SMCRA.  30  U.S.C.  1255.  SMCRA 
supersedes  any  inconsistent  State  law 
or  regulation.  To  the  extent  any  of  its 
existing  laws  or  regulations  are  now 
construed  by  Utah  as  inconsistent  with 
the  regulation  of  surface  coal  mining 
operations,  including  public  roads, 
under  SMCRA.  Utah  must  notify  OSM  in 
accordance  with  30  CFR  732.17  and  then 
amend  its  program  as  the  Director  may 
require  to  correct  any  deficiency. 

13.  Inappropriate  Delegation  of 
Authority 

One  commenter  said  that,  in  relying 
primarily  on  the  determination  of  a 
road's  public  status  by  jurisdictions 
other  than  the  SMCRA  regulatory 
authority,  the  proposed  amendment 
constituted  an  inappropriate  delegation 
of  authority.  The  commenter  said  that 
these  other  jurisdictions  may  base  their 
determinations  of  a  road's  public  status 
on  considerations  that  are  disparate 
from  and  incompatible  with  the  intent  of 
SMCRA. 

The  Director  agrees  to  the  extent  that 
such  determinations  are  used  to 
establish  or  preclude  jurisdiction  under 
SMCRA.  To  the  extent  the  proposed 
amendment  would  exempt  any  road 
from  the  requirement  for  regulation 
under  SMCRA  solely  on  the  basis  of  a 
determination  of  the  road's  public  status 
by  an  agency  other  than  the  Utah 
regulatory  authority,  it  is  not  in 
accordance  with  SMCRA  or  consistent 
with  the  Federal  regulations. 

14.  Operator's  Lack  of  Authority  To 
Comply 

Several  commenters  representing  the 
same  mining  company  said  that  serious 
legal,  constitutional,  and  liability  issues 
would  be  raised  if  Utah  were  required  to 
permit  all  public  roads  providing  access 
to  coal  mines.  The  commenters  said  that 
mining  companies  do  not  have  any 
authority  to  modify,  change,  improve, 
post  signs  on,  or  reclaim  public  roads. 

The  Director  has  two  concerns  with 
this  comment.  First,  the  commenters 


overstate  the  requirement  for  permitting 
public  roads.  As  previously  discussed  in 
this  preamble  and  in  the  preamble  to  the 
November  8, 1988,  roads  rule  (.53  FR 
45190,  45193),  it  is  not  OSM's  intent  to 
automatically  extend  jurisdiction  into 
the  existing  public  road  network,  but 
only  to  those  roads  covered  by  Utah's 
definition  of  "surface  coal  mining 
operations"  as  determined  on  a  case-by- 
case  basis. 

Second,  an  operator  cannot  lawfully 
rely  on  lack  of  authority  over  a  road  as 
the  basis  for  failing  to  comply  with 
SMCRA  or  the  Utah  State  program. 
Section  506(a)  of  SMCRA  prohibits  the 
conduct  of  surface  coal  mining  and 
reclamation  operations  without  a 
permit.  Nothing  in  SMCRA  or  the  Utah 
program  conditions  this  requirement  on 
the  ability  of  an  operator  to  obtain  any 
other  requisite  authority  from  any  other 
applicable  jurisdiction. 

Section  507(b)(9)  of  SMCRA  requires 
that  an  application  for  a  surface  coal 
mining  and  reclamation  permit  include, 
among  other  things,  "a  statement  of 
those  documents  upon  which  the 
applicant  bases  his  legal  right  to  enter 
and  commence  surface  mining 
operations  on  the  area  affected"  (30 
U.S.C.  1257(B)(9);  emphasis  added).  A 
corresponding  requirement  appears  in 
the  Federal  regulations  at  30  CFR 
778.15(a).  Under  section  503(a)  of 
SMCRA.  30  U.S.C.  1253(a),  and  30  CFR 
732.15(a).  the  Utah  program  must  include 
State  laws  and  regulations  that  are  in 
accordance  with  and  consistent  with 
these  Federal  right-of-entry 
requirements.  Thus,  an  applicant  for  a 
Utah  surface  coal  mining  permit  who 
proposes  to  use  a  public  road  covered 
by  the  definition  of  "surface  coal  mining 
operations"  must  first  demonstrate  the 
right  to  enter  that  road  in  compliance 
with  the  Utah  program,  including 
authority,  as  necessary,  to  modify, 
change,  improve,  post  signs  on,  or 
reclaim  the  road. 

15.  Operator's  Lack  of  Control  Over 
Public  Access 

An  industry  representative  said  that 
his  company  uses  public  roads  for 
hauling  coal  from  two  major 
underground  mines.  The  roads,  he  said, 
are  constructed,  maintained,  and 
regulated  by  the  appropriate  regional 
transportation  agency  with  public  funds. 
He  said  that  his  company  does  not 
control  these  roads  and  cannot  restrict 
public  access  to  them. 

The  Director  is  aware  that  an  operator 
may  not  be  able  tb  control  or  restrict 
access  to  a  public  road  that  falls  within 
the  SMCRA  deflnition  of  "surface  coal 
mining  operations."  However,  this  does 
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not  relieve  the  operator  from  the 
requirement  to  permit  the  road  in 
accordance  with  the  apphcable 
regulatory  program. 

The  definition  of  "surface  coal  mining 
operations"  at  section  701(28)(B)  of 
SMCRA  covers: 

All  lands  affected  by  the  conatniction  of 
new  roada  or  the  improvement  or  oae  of 
existing  roads  to  gain  acccaa  to  the  site  of 
[certain  previously  recited]  activiUes  and  for 
haulage. 

(30  U.S.C  1291(28)(B)).  This  definition 
explicitly  covers  the  improvement  or  use 
of  existing  roads.  It  is  obvious,  and  thus 
Congress  surely  was  aware,  that  a  mine 
operator  who  chooses  to  improve  or  use 
an  existing  road  may  have  to  share  that 
road  with  other  equally  legitimate  users 
and  be  unable  to  control,  or  restrict 
access  to.  the  road.  Since  Congress 
clearly  intended  to  regulate  existing 
roads  under  such  circumstances,  it  is 
reasonable  to  conclude  that  an 
operator's  ability  to  control  or  restrict 
access  to  any  road  is  not  relevant  in 
determining  the  requirement  for  a 
SMCRA  permit. 

in  the  preamble  to  the  Hnal  rule 
promulgating  the  definition  of  "road"  at 
30  CFR  701.5.  OSM  said  that  a 

commcfiter  suggested  that  the  definition  of 
rood  be  modified  to  specificaUy  exclude 
"public  roads."  The  commenter  argued  that 
roads  maintained  by  pubUc  funds  and  located 
on  properties  dedicated  to  public  entities  are 
not  roads  as  deAned  by  |  701.5  and.  even  if 
the  permittee  so  desired,  could  not  t)e 
permitted  since  ownership  is  not  controlled 

(53  FR  45190.  45192:  November  8. 1968: 
emphasis  added).  Notwithstanding  this 
alleged  lack  of  control,  and  consistent 
with  the  Director's  decision  here 
concerning  Utah's  proposed  amendment 
OSM  "did  not  accept  the  conunenter's 
suggestion"  {Id.  at  45192). 

16.  RS  2477  Rights-of-Way 

One  commenter  said  that  where  a 
county  holds  valid  RS  2477  (30  U.S,C 
932)  rights  to  a  road,  there  is  no 
authority  under  SMCRA  to  review  or 
approve  use  of  the  road  for  surface  coal 
mining  operations.  In  support  of  this 
conclusion,  the  commenter  cited 
"Instruction  Memorandum  No.  90-589, 
United  States  Department  of  the 
Interior,  Bureau  of  Land  Management 
|BLM),  BLM'a  Responsibilities  Relative 
to  Proposed  Activities  Within  RS  2477 
Rights-of-Way'  "  (August  17, 1980). 

The  Director  disagrees.  The  cited  BLM 
instruction  memorandum  does  not  apply 
to  OSM.  Nevertheless,  under  the 
heading.  "Departmental  Policy  on  RS 
2477,"  it  states: 

Reasonable  activities  within  the  highway 
R/W  |right-of-way|  an  within  the  imiadictioa 


of  the  holder.  The  bolder  of  the  R/W  has  no 
requirement  (o  infonn  tha  BLM  of  ita 
activities  on  or  within  the  R/W.  As  such,  the 
Department  has  no  authority  under  RS  2477 
to  review  and/or  approve  soch  reasonable 
activities.  The  project  propotal  may. 
however,  be  subject  to  review  and  approval 
by  an  appropriate  official,  depending  upon 
the  app/rcobi/ity  of  other  Federal,  State  or 
local  laws  to  the  propoaed  pro/ecL 

[Id.  at  2;  emphasis  added).  Thus,  the 
BLM  instruction  memorandum 
recognizes  that  activities  on  RS  2477 
rights-of-way  may  be  subject  to  review 
and  approval  under  appropriate 
provisions,  such  as  SMCRA  and  the 
Utah  program. 

17.  Use  of  Private  Funds  for  "Public" 
Maintenance 

A  Utah  transportation  department 
representative  commented  that  certain 
Utah  county  roads: 

Have  been  primarily  funded  to  private 
sources  by  Utah  State  Legialatioo;  that 
legislation  then  again  has.  in  turn,  reverted 
back  and  has  been  reimbursed  by  public 
funds.  Those  public  fmids  then  made  the  road 
a  "public  road"  and  w«  commingled  with 
traffic  and  maintain  it  with  public  funds.  And 
there's  also  company  owned  or  private  funds 
that  match  the  public  funds  in  some 
maintenance  because  some  of  the  impacts  of 
these  road  systems  are  just  more  than  the 
taxpayer  can  endure  in  some  isolated  areas. 

(administrative  record  No.  UT-64Z 
pages  45-46).  OSM  agrees  that  the 
impacts  associated  with  using  a  public 
road  as  a  "stirface  coal  mining 
operation"  can  exceed  the  resources 
available  for  normal  maintenance.  One 
reason  that  it  is  important  to  regulate 
such  roads  under  SMCRA  is  to  ensure 
that  surface  coal  mine  operators  are 
held  accountable  for  such  impacts  in  the 
absence  of  adequate  maintenance  by 
other  responsible  agencies. 

With  respect  to  the  described  practice 
of  transferring  ownership  of  roads  to  the 
public  sector  while  continuing  to 
maintain  them  with  private  funds,  the 
Director  notes  that  in  the  preamble  to 
the  November  8, 1988.  final  roads  rule 
(53  FR  45190,  45193)  OSM  expressed 
concern  that  roads  constructed  to  serve 
mining  operations  not  be  deeded  to 
public  entities  to  avoid  compliance  with 
the  performance  standards.  It  is  this 
type  of  practice  that  OSM  consistently 
has  sought  to  prevent  or  remedy  with 
respect  to  the  regulation  of  roads  under 
SMCRA.  As  Utah's  proposed 
amendment  would  not  forestall  or 
modify  this  practice,  it  is  less  stringent 
than  SMCRA  and  less  effective  than  the 
Federal  regulations. 

18.  Applicability  to  a  Specific  Utah  Road 

A  Utah  ooonty  transporiation  official 
said  that  a  specific  raad.  which  is 


maintained  by  the  cotmty  in  his  district, 
should  be  considered  a  public  road.  This 
comment  presupposes  that  designation 
as  a  public  road  is  the  dispositive  factor 
over  whether  or  not  a  road  is  regulated. 
Whether  or  not  a  particular  road  would 
be  classified  as  a  public  road  under  the 
proposed  amendment  cannot  form  the 
sole  basis  for  determining  whether  or 
not  it  is  pari  of  a  surface  coal  mining 
operation  (53  PR  45190. 45193;  November 
8. 1988). 

19.  Previous  OSM  Conclusion 

One  commenter  quoted  a  January  29, 
1965,  letter  in  which  an  OSM  omcial  had 
concluded  that  "no  increase  in 
environmental  protection"  would  be 
gained  by  regulating  a  specific  Utah 
public  road  under  SMCRA.  He  said  that 
if  OSM  did  not  approve  Utah's  proposed 
amendment  this  previous  OSM 
conclusion  would  be  reversed. 

The  referenced  January  29, 1985.  OSM 
letter  predated  the  district  court's  |uly 
15, 1985,  decision  In  re  Permanent  and 
OSM's  November  20. 1986  (51  FR  41952. 
41953,  41960],  notice  suspending  the 
definition  of  "afiected  area."  To  the 
extent  OSM's  conclusion  in  the  letter  is 
inconsistent  with  In  re  Permanent  and 
the  suspension  notice,  it  already  has 
been  superseded  by  these  two 
intervening  developments. 

20.  Alleged  Lack  of  Federal  Criteria 

One  commenter  said  that,  in  the  6 
years  since  In  re  Permanent  was 
decided,  no  one  has  been  able  to  clearly 
define  the  extent  to  which  a  valid 
exemption  exists  for  public  roads  and 
that  Utah,  in  submitting  the  proposed 
amendment,  finally  took  the  initiative  to 
define  at  least  certain  roads  that  could 
be  considered  for  exemption. 

The  Director  disagrees.  In  the 
preamble  to  the  rule  suspending  the 
regulatory  definition  of  "affected  area" 
"to  the  extent  that  it  excludes  public 
roads  which  are  included  in  the 
definition  of  'surface  coal  mining 
operations,'  "  OSM  said  that  "{tjhe 
suspension  will  have  the  effect  of 
including  in  the  'affected  area'  all  lands 
affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  the  regulated  activities  or  for 
haulage"  (51  Fl^  41952. 41953:  November 
20, 1986;  emphasis  added). 

OSM  subsequently  has  said  that: 

State  lawrs  vary  widely  in  their  road 
classification  systems.  OSMRE  |OSM)  is 
concerned  that  roads  constructed  to  serve 
mining  operations  not  avoid  compliance  with 
the  performance  standards  by  being  deeded 
to  public  entities.  However,  it  is  not  OSMRE*s 
(OSM's)  intention  automatically  to  extend 
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furisdiction  over  roads  into  the  existing 
public  road  network.  Jurisdiction  under  the 
Act  (SMCRA)  and  applicability  of  the 
performance  standards  are  best  determined 
on  a  case-by-case  basis  by  the  regulatory 
authority 

(53  FR  45190, 45193;  November  8, 
1988), 

The  Director  continues  to  find  that  a 
case-by-case  approach  is  necessary  in 
determining  the  applicability  of  SMCRA 
to  public  roads.  Utah's  proposed 
amendment  provides  no  basis  to  modify 
this  previous  determination.  Thus,  the 
Director  concludes  that  SMCRA  and  the 
existing  Federal  regulations,  when 
interpreted  in  a  manner  consistent  with 
the  District  Court's  decision  in  In  re 
Permanent,  provide  ample  guidance  on 
which  public  roads  are  subject  to  the 
requirement  for  a  permit. 

21.  Adoption  of  Amendment  Prior  to 
OSM  Approval 

Several  commenters  expressed 
concern  over  Utah's  use  of  emergency 
rulemaking  procedures  to  make  the 
proposed  amendment  effective 
immediately,  notwithstanding  the 
absence  of  prior  OSM  approval.  One 
commenter  was  concerned  that  Utah 
might  exempt  roads  from  permitting 
during  its  120-day  emergency 
rulemaking. 

The  Director  shares  these  concerns. 
Under  30  CFR  732.17(g): 

(Wjhenever  changes  to  laws  or  regulations 
that  make  up  the  approved  State  program  are 
proposed  by  the  State,  the  State  shall 
immediately  submit  the  proposed  changes  to 
the  Director  as  an  amendment.  No  such 
change  to  laws  or  regulations  shall  take  effect 
for  purposes  of  a  State  program  until 
approved  as  an  amendment. 

On  March  12. 1991.  OSM  notified  Utah 
that,  pursuant  to  S  732.17(g).  State 
regulations  may  not  be  enforced  until 
approved  by  OSM  (administrative 
record  No.  UT-614).  Through  ongoing 
oversight  of  the  Utah  program,  the 
Director  will  ensure  that  Utah  enforces 
only  its  approved  State  program. 

22.  Additional  Regulatory  Criteria 

One  commenter  suggested  three 
additional  criteria  for  incorporation  into 
the  Utah  program.  These  criteria  would 
be  used  in  determining  which  roads  to 
include  in  the  affected  area  and  permit. 
The  criteria  are: 

Number  one:  Any  and  all  new  roads 
constructed  for  access  and  haulage  to  the 
mine  site  and  support  facilities  will  be 
subject  to  permitting.  Right-of-ways  granted 
for  new  road  construction  will  be 
nontransferable  and  subject  to  reclamation 
requirements  as  defined  by  SMCRA  and 
relevant  Federal  and  State  regulations, 
jurisdiction  over  a  new  road  construction  for 
the  purpose  of  access  and  haulage  to  a  mine 


site  and  support  facilities  cannot  be  assumed 
by  an  outside  entity  for  the  purpose  of 
evading  reclamation  requirements. 

Numt)er  two:  Any  upgrade  of  a  road, 
whether  it  is  deemed  public  or  not,  required 
to  accommodate  access  or  haulage  to  or  from 
a  mine  site  and  suppoH  facilities  will  be 
subject  to  SMCRA  reclamation  requirements 
to  the  extent  of  the  upgrade. 

Number  three:  If  the  use  of  a  public  road 
for  access  and  haulage  to  or  from  a  mine  site 
and  support  facilities  would  adversely  impact 
the  road  and  surrounding  environment  or 
change  the  character  of  the  road  through  use 
such  as  widening  or  rutting  these  impacts  will 
be  subject  to  SMCRA  reclamation 
requirements  as  to  the  extent  of  the  impacts. 
If  unanticipated  adverse  impacts  from  coal 
mine  operations  occur  on  a  road  which  was 
initially  excluded  from  permitting,  the  effect 
of  these  impacts  would  subject  the  road  to 
the  same  reclamation  standards  as  a 
permitted  road  to  the  extent  of  the  impacts. 

(administrative  record  No.  UT-642, 
pages  26-27). 

'The  Director  is  not  requiring  Utah  to 
incorporate  these  additional  criteria  into 
its  program.  To  the  extent  they  are 
consistent  with  SMCRA  and  the  Federal 
regulations,  Utah  could  take  these 
criteria  into  consideration  in  any  future 
proposed  amendment. 

23.  Notice  of  Required  Amendment 

One  commenter  said  that  should  Utah 
fail  to  adopt  rules  that  are  consistent 
with  the  district  court's  decision  on  the 
definition  of  "affected  area"  in  In  re 
Permanent,  then  the  Director  should 
notify  Utah  (and  other  non-complying 
states)  under  30  CFR  732.17(d)  that  a 
State  program  amendment  is  required. 

As  previously  discussed  in  this 
preamble  in  sections  III.A.4.  and  III.B,. 
the  Director  is  requiring  Utah  to  (1) 
delete  the  phrase  "and  may  not  include 
public  roads  as  determined  on  a  site 
specific  basis"  in  the  definition  of 
"road"  at  Utah  Admin.  R.  614-100-200; 
(2)  withdraw  from  the  Utah  program  the 
February  25, 1991,  policy  statement  or 
modify  it  to  be  consistent  with  SMCRA 
and  the  Federal  regulations;  and  (3) 
make  the  definition  of  "public  road"  at 
Utah  Admin.  R.  614-100-200  applicable 
only  to  the  Utah  rules  for  designating 
lands  unsuitable  for  mining  at  Utah 
Admin.  R.  614-103. 

Although  the  Director  is  not  approving 
Utah's  proposed  amendment  in  part,  the 
Utah  program  already  makes  adequate 
provision  for  determining  whether  a 
particular  road  must  be  permitted  as  a 
surface  coal  mining  operation.  Such 
determinations  must  be  made  by  Utah 
on  a  cast-by-case  basis,  relying  on  the 
plan  language  of  the  Utah  program 
counterpart  to  the  definition  of  "surface 
coal  mining  operations"  at  section 
701(28)  of  SMCRA.  The  applicable 
portion  of  the  Utah  counterpart  is 


identical  to  the  SMCRA  definition  and 
covers  "all  lands  affected  by  the 
construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  the  activities 
and  for  haulage"  (U.C.A.  40-10-3(18)), 

24.  Alleged  Procedural  Deficiencies 

One  commenter  said  that  the  Utah 
procedures  underlying  the  proposed 
amendment  generally  were  deficient. 
The  commenter  said  that  the 
amendment: 

Overiay|sj  in  the  determination  process 
other  relevant  criteria  using  laws,  regulations 
and  jurisdiction  that  are  not  at  the  Federal 
level  of  concern  and  do  not  represent  the 
public  interest  to  the  level  that  the  federal 
laws,  regulations  and  jurisdiction  might. 

(administrative  record  No.  UT— 642. 
page  55).  Also,  the  commenter  said,  the 
Utah  Board  of  Oil.  Gas  and  Mining: 

Is  charged  with  furthering  coal  mining 
activity  within  a  State  framework  that  does 
not  consider  the  same  stringent  level  of 
conflict  of  interest,  does  not  have  the 
environmental  protection  statutes  on  the 
books  as  the  federal  laws  do.  nor  does  it 
require  the  public  participation  and  review 
that  is  provided  for  under  federal  statute. 

(Id  at  56). 

The  Director  disagrees.  Section  503(a) 
of  SMCRA  provides  for  State  primacy  in 
the  regulation  of  surface  coal  mining 
operations  under  "a  State  program 
which  demonstrates  that  (the)  State  has 
the  capability  of  carrying  out  the 
provisions  of  this  Act  [SMCRAj"  (30 
U.S.C.  1253).  In  conditionally  approving 
the  Utah  State  program  on  January  21, 
1981  (46  FR  5899),  the  Secretary,  under 
section  503(b)(4)  of  SMCRA,  30  U.S.C. 
1253(b)(4),  necessarily  "found  that  the 
State  has  the  legal  authority  and 
qualified  personnel  necessary  for 
enforcement  of  the  environmental 
protection  standards"  the  Director 
reaffirmed  this  finding  with  respect  to  a 
complete  revision  of  the  Utah  rules. 

State  primacy  under  SMCRA  is  based 
on  the  finding  of  Congress  that: 

Because  of  the  diversity  in  terrain,  climatt. 
biologic,  chemical,  and  other  physical 
conditions  in  areas  subject  to  mining  1  i 

operations,  the  primary  governmental  i  | 

responsibility  for  developing,  authorizing, 
issuing,  and  enforcing  regulations  for  surface 
mining  and  reclamtition  operations  subject  to 
this  Act  [SMCRA]  should  rest  with  the  Slates. 

(SMCRA  101(f):  30  U,S.C.  1201(f)). 
Consistent  with  this  finding  of  diversity, 
and  as  long  as  the  Utah  program 
otherwise  meets  the  requirements  of 
SMCRA  and  complies  with  30  CFR. 
chapter  VII.  subchapter  C,  Utah  may 
tailor  its  program  as  necessary  to  meet 
State  legal,  regulatory,  or  jurisdictional 
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requirements  that  differ  from  those  at 
the  Federal  level 

B.  Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(hKllUi).  the 
Director  solicited  comments  on  the 
proposed  amendment  from  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA),  the  Secretary 
of  the  U.S.  Department  of  Agriculture, 
and  the  heads  of  other  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Utah  program. 

1.  Environmental  Protection  Agency 

The  U.S.  Environmental  Protection 
Agency  did  not  respond  to  the  Director's 
request  for  comments  on  the  proposed 
amendment  (see  No.  6  below  for  EPA 
concurrence). 

2.  Fish  and  Wildlife  Service 

By  letter  dated  April  1. 1991,  the  U.S. 
Fish  and  Wildlife  Service  said  that  it 
had  no  comments  on  the  proposed 
amendment 

3.  Bureau  of  Mines 

By  letter  dated  April  4. 1991.  the  U.S. 
Bureau  of  Mines  said  that  it  had  no 
comments  on  the  proposed  amendment. 

4.  Corps  of  Engineers 

By  letter  dated  April  &  1991.  the  U.S. 
Army  Corps  of  Engineers  said  that  the 
proposed  amendment  was  satisfactory. 

5.  Forest  Service 

By  letter  dated  April  19. 1991.  the  U.S. 
Forest  Service  (USPS)  said  the  proposed 
amendment  was  consistent  with  USPS 
needs  in  regard  to  jurisdiction  and 
management  of  forest  development 
roads.  USPS  agreed  with  the  proposed 
amendment,  which  it  said  would 
exclude  forest  development  roads  from 
the  coal  mine  permitting  process.  In 
addition.  USPS  had  the  following 
comments. 

USPS  said  that  under  various  laws 
and  regulations,  it  has  the  responsibility 
and  authority  to  manage  the 
transportation  system  on  National 
Forest  System  lands.  In  those  case* 
where  a  mining  company  was  using  a 
road  for  mine  access  and  hauling  and 
there  was  a  need  for  other  types  of 
National  Forest  access.  USPS  said  the 
road  must  remain  under.its  jurisdiction. 
For  roads  which  were  consbiicted  for  or 
managed  exclusively  for  purposes  of 
mine  access  and/or  coal  hauling, 
however.  USPS  had  no  objection  to  the 
road  being  permitted  under  SMCRA. 

USPS  said  that  Utah's  proposed 
amendment  and  USPS  road  permitting 
authority  do  not  conflict  with  SMCRA. 
but  that  SMCRA  has  caused  conflicts 
with  USPS  management  of  roads.  USPS 


cited  section  702(b)  of  SMCRA.  30  U.S.C. 
1292(b),  as  evidence  that  the  permitting 
of  mining  operations  under  SMCRA  was 
not  intended  to  conflict  with  the 
responsibility  and  authority  of  a  land 
managing  agency  such  as  the  USPS.  It 
said  that  where  a  road  used  by  a  mine 
operator  and  other  users  was  included 
in  a  SMCRA  permit  area,  conflicts  could 
occur  when  improvements  or 
maintenance  operations  were  performed 
by  the  other  users. 

OSM  agrees  that  SMCRA  and  its 
implementing  regulations  do  not 
supersede  USPS  responsibility  and 
authority  over  forest  development  roads. 
OSM  disagrees,  however,  that 
overlapping  USPS  jurisdiction  Umits  the 
responsibility  or  authority  of  a 
regidatory  authority  such  as  Utah  to 
regulate  the  effects  of  surface  coal 
mining  operations  under  SMCRA. 

As  USPS  pointed  out.  section  702(b)  of 
SMCRA  provides  that: 

(NJothing  in  this  Act  (SMCRA)  shall  aSeci 
in  any  way  the  authority  of  *  *  *  the  heads 
of  other  Federal  agencies  under  other 
provisions  of  law  to  include  in  any  lease, 
license,  permit,  contract,  or  other  instnunent 
such  conditions  as  may  be  appropriate  to 
regulate  lurface  coal  axining  and  reclamation 
operations  on  land  under  their  jurisdiction. 

(30  U.S.C  1292(b)).  However,  the 
following  paragraph  of  that  section 
provides  that 

[Tlo  the  greatest  extent  practicable  each 
Federal  agency  shall  cooperate  with  the 
Secretary  and  the  States  in  carrying  out  the 
proviaions  of  this  Act  (SMCRA). 

(30  U.S.C.  1292(C)).  Thus.  SMCRA  itself 
requires  each  Federal  agency,  which 
otherwise  regulates  a  road  that  is  found 
to  be  part  of  a  stuiace  coal  mining 
operation,  to  cooperate  with  OSM  and 
the  State  in  securing  effective  regulation 
of  that  road. 

To  facilitate  this  cooperation,  the 
Federal  regulations  at  30  CFR 
883.13(aK3)  require  a  SMCRA  regulatory 
authority  to  provide  notice  of  an 
administratively  complete  permit 
applicati<n  to  agencies,  such  as  USPS, 
having  an  interest  in  or  the  aothority  to 
issue  permits  covering  the  operations 
proposed  in  the  application.  Any  such 
agency  may  submit  written  comments 
on  and  objections  to  the  application  (30 
CFR  773.13(b))  and  request  an  informal 
conference  on  the  application  (30  CFR 
7873.13(c)).  tafi  making  its  decision  on  the 
application,  the  regulatory  authority 
must  take  into  account  any  such 
comments  or  objections  and  the  results 
of  any  infonnal  conference  (30  CFR 
773.15(a)(1)). 

Throu^  this  permitting  process,  any 
conflicts  concerning  whether  or  not  a 
particular  roed  is  a  surface  coal  mining 


operation  can  be  worked  out  in  advance 
by  USPS  and  a  regulatory  authority. 
Any  subsequently  developing  conflicts 
that  involve  compliance  with  SMCRA  or 
the  regulatory  program  can  be  worked 
out  through  the  permit  review  process 
(30  CFR  774.11)  and  the  issuance  of  a 
permit  order  (30  CFR  774.11(b)).  In  any 
event,  the  regulatory  authority  is 
responsible  for  ensuring  compliance 
with  SMCRA.  notwithstanding  USPS 
jurisdiction  or  any  actual  or  potential 
conflicts  with  the  objectives  of  other 
users  of  the  affected  public  lands. 
In  the  preamble  to  the  final  rule 
promulgating  the  defmition  of  "road"  at 
30  CFR  701.5.  OSM  responded  to 
comments  on  a  similar  issue  as  follows: 

One  commenter  suggested  revisions  to  the 
defmitions  of  affected  area  and  permit  area 
in  30  CFR  701.5.  The  commenter  wanted 
existing  or  proposed  roads  under  the 
jurisdiction  of  a  Federal  land  management 
agency  to  be  excluded  imm  these  definitions. 
*  *  *  (OSM]  believes  that  a  revision  to  either 
of  these  definitions  is  not  necessary.  *  *  * 
On  the  specific  concern  relative  to  Federal 
lands  roads,  neither  this  definition  [of  road\ 
nor  the  definition  of  affected  area  as  partially 
suspended  (51  PR  419S2.  November  20. 1986) 
is  intended  to  expand  or  limit  the 
jun^dictional  reach  of  the  definition  of 
"surface  coal  mining  operations"  contained  in 
seotion  701(2fl)(B)  of  the  Act  ISMCRA), 
relative  to  roads.  That  jurisdictional  reach 
^must  l>e  determined  on  a  case-by-case  basis 
by  the  regulatory  authority. 

One  commenter  suggested  that  OSMRE 
[OSM]  retain  the  "within  the  affected  area" 
phrase  in  the  definition  of  road  to  ensure  that 
jurisdiction  over  existing  roads  under  the 
control  of  a  Federal  land  management  agency 
is  not  transferred  to  the  Secretary  or  to  a 
State  regulatory  authority. 

As  noted  above,  OSMRE  (0^4]  does  not 
agree  that  adding  the  phrase  "within  tlie 
ejected  area"  «vlU  affect  jurisdiction  over 
existing  roads. 

(53  PR  45190. 45192:  last  emphasis 
added). 

USPS  said  that  its  policy  is  to  permit 
and  bond  the  use  of  forest  development 
roads  for  commercial  purposes, 
including  coal  mining.  It  concluded  that 
the  Federal  definition  of  "permit  area" 
excludes  such  USFS-permitted  and 
bonded  roads  from  the  SMCRA  permit 
requirement. 

The  Director  disagrees.  The  Federal 
definition  of  "permit  area**  at  30  CFR 
701.5  does  state  that  "areas  adequately 
bonded  under  another  valid  permit  may 
be  excluded  from  the  permit  area" 
(emphasis  added).  However,  the  term 
"another  valid  permit"  in  this  definition 
refers  to  a  SMCRA  "permit"  as  defined 
in  section  701(15)  of  SMCRA  (30  U.S.C 
1291(15))  and  30  CFR  701.5,  not  to  a 
permit  issued  by  another  agency,  such 
as  USPS,  under  different  legal  authority. 
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As  stated  by  OSM  ia  the  preaaoble  to 
the  final  rule  promulgatii^  ttw  Federal 
definition  of  "permit  area,"  the  purpose 
of  the  language  relied  on  by  USFS  is: 


To  IndioMe  that  ovariappii^  parmtt  ( 
for  mora  than  ooa  nparatkia  aie  oat  M^aired. 


mha  pttmit  area  oMaaa  the  area  raqairad 

to  be  covered  by  the  operator's  perfonnanca 
bond  under  [the  OSM  bonding  regulations  at 
30  CFR)  aabchapter ).  *  *  *  lliis  Provision  Is 
considered  approptlate  since  each  bond  must 
be  ade^aate  (o  eower  the  anticipated  coats  of 
radaaattoa  at  Ae  atea  tovoived.  aad 
therefate.  dupticatoe  boading  la 
unnacaooaiy. 

(48  FR  14814. 14830t  April  5. 1983). 
Cleariy.  ttus  diacoasion  refers  only  to 
the  SMCRA  permit  area  and  SMCRA 
performance  bond  and  not  to  any  other 
permit  or  bond  issued  or  repaired  by 
another  agency,  aucfa  as  USFS,  onder 
different  legal  authority,  in  pronatgating 
this  provision.  OSM  had  no  way  of 
knowing  in  advance  whether  another 
agency's  permit  would  adecfaately 
regelate  the  impacts  of  surface  coal 
milling  or  wfaedier  another  agency's 
bond  would  adequately  cover  the 
anticipatBd  costs  of  mining-related 
reclaniation.Thus.  it  would  be 
unreasonable  to  interpret  this  provision 
as  deferring  OSM's  r^ulatory 
responsibiHty  to  another  agency,  such  as 
USFS. 

USPS  said  that  on  National  Forest 
System  lands  a  coal  company  does  not 
have  the  authority  to  close  a  road  to 
public  access,  but  this  anthority  remains 
with  the  USFS.  The  Director  agrees  that 
in  the  permitting  inocess  the  surface 
manageoient  agency  makes  the  decision 
to  close  a  road  or  keep  it  opea 

6.  U.S.  Environmental  Protection  Agency 
(EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(hHll)(ii). 
the  Director  is  required  to  obtain  the 
written  concurrence  of  the 
Administrator  of  EPA  with  respect  to 
those  aspects  of  a  State  program 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under  the 
aethohty  of  the  Clean  Water  Act  (33 
U.S.C  1251  et  aeq.)  and  the  Clean  Air 
Act  as  amended.  (42  U.&C.  7401  et 
seq.).  EPA  gave  its  written  concurrence 
with  the  proposed  amendment  by  letter 
dated  June  13. 1991  (administrative 
record  No.  UT-d*^. 

7.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  0»rf 
solicited  comments  from  the  Utah  SHPO 
and  the  ACHP.  Neither  the  SHPO  nor 
the  ACHP  commented  on  the  proposed 
amendment 


V. 

Based  on  tfie  above  findings,  the 
Directar  is  both  approving  in  part  and 
not  approving  in  part  Utah's  March  1. 
1991.  proposed  amendment  to  the  Utah 
program.  In  addition,  OSM  Is  requiring 
Utah  to  amend  certain  parts  of  the  Utah 
program. 

As  (ttscasaed  in  finding  Ho.  in.A..  the 
Director  is  not  approving  (1)  Utah's 
proposed  definition  of  "road"  at  Utah 
Adndn.  R.  614-100-300  (o  the  extent  that 
it  includes  the  pbrase  "and  may  not 
include  public  roads  as  determined  on  a 
site  specific  basis"  and  (2)  the  February 
25, 1901.  poHcy  statement  titled 
"Division  of  Oil.  Gas  and  Mining  Policy 
for  the  kipIementatioB  of  Site  Specific 
Determinations  of  the  Public  Status  of 
Roads  under  Utah  Admin.  R.  614-100- 
200,"  which  supplements  the  proposed 
definition  of  "ro«d."  The  Director  Is 
reqidring  Utah  (1)  to  delete  the  phrase 
from  the  defkdtion  and  (2)  to  either 
withdraw  die  policy  statement  fi>om  die 
Utah  program  or  modify  it  to  be 
consistent  with  SMCRA  and  the  Federal 
regulations.  This  decision  completes  the 
ENrector's  action  on  the  phrase.  The 
Director  previously  deferred  decision  on 
the  phrase,  which  was  Included 
verbatim  in  another  amendment. 

As  discussed  in  finding  No.  III.B.  the 
Director  is  approving  Utah's  proposed 
definition  of  "public  road"  but  is 
requiring  Utah  to  amend  its  program  to 
provide  that  this  definition  applies  only 
in  the  context  of  the  rules  for 
designating  lands  unsuitable  for  mfating 
at  Utah  Admin.  R  814-108. 

The  Federal  regulations  at  30  CFR  part 
944.  which  codify  decisions  concerning 
the  Utah  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  inunediatety  to 
expedite  the  State  program  amendinent 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  tvithout  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision.  Under 
section  503  of  SMCRA.  30  U.S.C.  1253.  a 
State  may  not  exercise  jurisdiction  over 
surface  coal  mining  and  reclamation 
operations  unless  it  has  a  State  program 
approved  by  the  Secretary.  Similarly.  30 
CFR  732.17  requires  a  State  to  submit 
any  alteration  of  an  approved  Stale 
program  to  OSM  for  approval.  The 
Federal  regulation  at  30  CFR  732.17(g) 
provides  that  no  change  in  the  laws  or 
regulations  that  make  up  a  Slate 
program  shall  take  effect  for  purposes  of 
a  State  program  undl  approved  by  OSM 
as  an  aaiendment. 

This  prohibits  a  Slate  from  making 
any  unilateral  dungs  in  its  apprev^ 


Slata  program.  Any  ckanga  In  a  Sate 
program  is  not  enforceable  by  the  State 
until  approved  by  OSM.  In  oversight  of 
the  Utah  program,  the  Director  will 
recognize  only  the  statutes,  regulations, 
and  other  materials  approved  by  OSM. 
together  with  any  consistent 
implementing  policias,  directives,  aird 
other  materials,  and  will  require  thai 
Utah  enforce  only  such  provisions. 

VL  Prooadoral  Determinations 

A.  National  Environmental  Micy  Act 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C  1292(d).  an  environmental 
impact  statement  is  not  required  for  this 
rulemaking. 

B.  Execative  Order  No.  12291  and  the 
Regaiatory  FlexibiJ/ty  Act 

On  July  12, 19M.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3. 4, 7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  action 
OSM  is  exempt  from  the  requirement  to 
prefrare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  C^ffi.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  FlexrbtHty  Act  (5 
U.S.C  801  et  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

C.  Paperwork  Reduction  Ad 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  44  U.&C.  3507. 

List  of  Subset*  in  30  CFR  944 

Intergovernmental  relations.  Surface 
mining.  Undeigronnd  mining. 

Dated:  Novcml)er  18.  IWl. 
Raymond  L  Lowtia, 
AssietanI  Director.  Weetem  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30^  chapter  VU. 
subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  944— UTAH 

1.  The  anthority  citation  for  part  044 
continues  to  read  as  follow*: 

AutfaatHy:  30  U.S.C  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
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S  944.1S    Approval  of  am^ndmonts  to  State 
rsoutetorv  proaraffti. 


(r)  With  the  exceptions  of  the 
definition  of  "road"  at  Utah 
Administrative  Rule  (Admin.  R.)  614- 
100-200  to  the  extent  that  it  includes  the 
phrase  "and  may  not  include  public 
roads  as  determined  on  a  site  speciflc 
basis"  and  Utah's  February  25, 1991, 
policy  statement  titled  "Division  of  Oil, 
Gas  and  Mining  Policy  for  the 
Implementation  of  Site  SpeciHc 
Determinations  of  the  Public  Status  of 
Roads  under  R614-100-2(X)."  which 
supplements  this  deHnition,  the 
following  amendment  of  the  Utah 
permanent  regulatory  program  rules,  as 
submitted  to  OSM  on  March  1. 1991,  is 
approved  effective  November  22, 1991: 
Utah  Admin.  R.  614-100-200,  definition 
of  "public  road." 

3.  Section  944.16  is  amended  by 
adding  new  paragraphs  (n)  and  (o)  to 
read  as  follows: 

9  M4.16    Rvquirvd  program  amendments. 

•        •        •        •        • 

(n)  By  January  21, 1992,  Utah  shall 
submit  a  proposed  amendment: 

(1)  Deleting  from  the  definition  of 
"road"  at  Utah  Admin.  R.  614-100-200 
the  phrase  "and  may  not  include  public 
roads  as  determined  on  a  site  specific 
basis"  and 

(2)  Withdrawing  from  the  Utah 
program  the  February  25, 1991,  policy 
statement  titled  "Division  of  Oil,  Gas 
and  Mining  Policy  for  the 
Implementation  of  Site  Specific 
Determinations  of  the  Public  Status  of 
Roads  under  Utah  Admin.  R.  614-100- 
200,"  or  modifying  it  to  be  consistent 
with  SMCRA  and  the  Federal 
regulations. 

(ol  By  January  21, 1992,  Utah  shall 
submit  a  proposed  amendment  making 
the  definition  of  "public  road"  at  Utah 
Admin.  R.  614-100-200  applicable  only 
to  the  Utah  rules  for  designating  lands 
unsuitable  for  mining  at  Utah  Admin.  R. 
614-103. 

(FR  Doc.  91-28137  Filed  11-21-91;  8:45  am) 

MJJNQ  COM  tin  US  II 


POSTAL  SERVICE 

39  CFR  Parts  111  and  602 

Amendment  of  PoWcy  for  the 
Acquisition  and  Management  of 
Intellectual  Property  Ottter  Than 
Patent  and  Technical  Data  Righto 

AQCNCY:  Postal  Service. 
action:  Final  rule. 


SUMMARY:  These  regulations  revise 
Postal  Service  policy  for  the  acquisition 
and  management  of  intellectual  property 
other  than  patents.  They  transfer  the 
role  of  the  Postal  Service  Intellectual 
Property  Rights  Board  to  the  Postal 
Service  Office  of  Licensing,  Philatelic 
and  Retail  Services  Department.  These 
regulations  also  describe  the  procedure 
by  which  requests  for  the  use  of 
intellectual  property  are  processed.  The 
information  in  this  notice  is  provided  to 
inform  potential  licensees  and  the 
general  public  of  these  revised  policies 
and  procedures. 

EFFECTIVE  DATE:  December  15, 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Director,  Office  of  Licensing,  Philatelic 
and  Retail  Services  Department,  (202) 
268-6868. 

SUPPLEMENTARY  INFORMATION:  Since 
1978,  the  U.S.  Postal  Service  has  granted 
nonexclusive  licenses  to  reproduce 
postage  stamp  designs  and  other 
intellectual  properties.  The  principal 
objective  of  the  licensing  program  has 
been  to  ensure  that  postal  intellectual 
properties  are  not  infringed  or  used 
inappropriately.  Although  royalty  fees 
have  been  charged  for  commercial  uses 
of  these  properties,  revenue  generation 
has  been  a  secondary  objective  of  the 
program.  The  Postal  Service  Intellectual 
Property  Rights  Board  was  established 
in  1978  to  manage  the  intellectual 
property  rights  licensing  program. 

Recent  market  research  and  sales 
experience,  however,  have 
demonstrated  a  large  consumer  market 
for  merchandise  licensed  by  the  Postal 
Service.  Desiring  to  reach  this  market, 
the  Postal  Service  has  refined  its 
objectives  for  the  licensing  program. 
New  objectives  include  increasing 
royalty  income  by  Ucensing  products 
targeted  to  various  consumer  market 
segments  and  making  these  products 
available  through  traditional  channels  of 
distribution.  These  expanded  licensing 
objectives  should  enhance  the  public's 
perception  of  the  Postal  Ser\ice  and 
promote  the  hobby  of  stamp  collecting. 

The  Postal  Service  will,  therefore, 
seek  experienced  licensees  able  to 
design,  manufacture,  distribute,  and 
promote  merchandise  nationwide  to  the 
consumer  market. 

Design  must  be  imaginative,  of  high 
quality,  and  appealing  to  the  intended 
market.  Manufacture  must  also  be  of 
high  quality  and  reasonable  value. 
Distribution  must  be  through  traditional 
retail  locations  (department  stores, 
specialty  stores,  boutiques,  etc.)  or 
through  mail  order  catalogs.  Because 
distribution  for  resale  through  post 
offices  will  not  be  a  priority 


consideration,  promotion  must  be  to  the 
trade  to  ultimate  consumers. 

The  Postal  Service  has  determined 
that  its  licensing  program  should  have 
many  of  the  characteristics  of  highly 
successful  licensing  programs  in  the 
private  sector.  Accordingly,  it  will 
consider  the  use  of  exclusive  licensing 
agreements  within  product  categories 
and  distribution  channels,  using 
particular  licensed  designs,  and 
establishing  minimum  guaranteed 
royalties.  The  Postal  Service,  however, 
will  continue  to  grant  nonexclusive 
licenses  to  small  businesses  serving 
local  or  regional  markets. 

To  accommodate  these  additional 
objectives,  the  Postal  Service 
Intellectual  Property  Rights  Board  is 
being  dissolved.  Its  former  responsibility 
for  the  Postal  Service's  hcensing 
program  for  postage  stamp  designs, 
service  marks,  and  trademarks  has  been 
invested  in  the  Office  of  Licensing, 
Philatelic  and  Retail  Services 
Department.  However,  Postal  Service 
contracting  officers  will  continue  to  be 
responsible  for  patents  and  intellectual 
property  rights  pertaining  to  contracts, 
with  oversight  by  the  Procurement 
Policy  Committee's  subcommittee  on 
Patents.  Intellectual  Property,  Data  and 
Software  Rights.  The  Office  of  Licensing 
has  retained  the  services  of  a 
professional  licensing  advisor  as  a 
liaison  to  existing  and  potential 
licensees.  This  advisor  will  negotiate 
licensing  agreements  for  consideration 
by  the  Postal  Service,  and  will  generally 
administer  the  licensing  effort  for  the 
Postal  Service,  but  will  not  have  the 
authority  to  execute  licenses.  The  Postal 
Service  retains  the  sole  right  of 
executing  license  agreements.  This  rule 
incorporates  these  changes  into  the 
Code  of  Federal  Regulations  and  the 
Domestic  Mail  Manual.  Because  this 
rule  relates  to  agency  procedures  and 
does  not  meaningfully  affect  conduct, 
activity,  or  an  interest  that  is  the  subject 
of  agency  regulation,  or  the  standards 
for  eligibility  for  government  programs, 
no  useful  purpose  appears  to  be  served 
by  delaying  adoption  of  the  rule  for 
public  comment. 

Accordingly,  parts  111  and  602  of  39 
CFR  are  amended  as  follows: 

List  of  Subjects  in  39  CFR  Parts  111  and 
602 

Administrative  Practice  and 
Procedure,  Postal  Service. 

PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE  | 

1.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 
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■  5  U  &a  S62(a),  M  U.S.C  101 

401  403.404.3001-3011  3201-3219^  3403-3406^ 
3621  SOOl 

In  addition,  the  Postal  Service  ad(q>ts 
the  foUowing  amendnaents  to  parts  119 
and  166  of  the  Domestic  Mail  Mamt^ 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  111.1 

2.  Revise  (k9  Domestic  Mail  Manual 
as  follows 

PART  1 1»-TRA0EMARiCS.  SERVICE 
MARKS.  AND  COPYRIGHTS 

a  Revise  119.31  as  follows. 

119.31  Inquiries  concerning  Postal 
Service  copyrights  or  the  use  of  Postal 
Service  trademarks  and  service  marks, 
copyright  materials,  and  intellectual 
property  other  than  patents  and 
technical  data  rights  in  Postal  Service 
contracts  must  be  sent  to:  Office  of 
Licensing.  Philatelic  and  Retail  Services 
Department  US  Postal  Service.  475 
L'Enfant  Plaza  SW..  Washington.  DC 
20280-670a 

b  Revise  119.32  as  fcdlows. 

119.32  Inquiries  concerning  licenses 
to  pabltsh  or  reproduce  ZIP  Code 
information  must  be  sent  far.  Office  of 
Licensing  Philatelic  and  Retail  Services 
Department.  US  Postal  Service.  475 
L'Enfant  Plaza  SW..  Washington.  DC 
20260-670a 

PART  t6»-C0PYRlQHT  OF 
PHILATELIC  OESIQN 

c.  Revise  166.4  as  followrs. 

166.4    Requests  for  Licenses.  The  U.S. 
Postal  Service  may  grant  licenses  for  the 
use  of  illustrations  of  its  copyright 
designs  ontside  the  scope  of  the  above 
permission.  Requests  for  such  licenses 
must  be  sent  to:  Office  of  Licensing, 
I^ilatelic  and  Retail  Services 
Department,  US  Postal  Service,  475 
L'Enfant  Plaza  SW,  Washington,  DC 
20260-6700. 

PART  «a-INTELLECTUAL 
PROPERTY  RIQHT8  OTHBI  THAN 
PATENTS 

3.  The  authority  citation  Cor  part  602 
continues  to  read  as  follows. 

AudMcity:  39  U  S.C.  401(5). 

4.  Revise  the  heading  of  i  602.2  to 
read  as  follows: 

9601.2   ontoaofUoanalna,PMMsfeand 

5.  Revise  (9  602.2  and  6023  to  read  as 
follows. 

(•oa^  OMtaaatI 
RalaM  Services  I 

In  accordance  with  the  foregoing 
pohcjr.  the  Postal  Service  Office  of 
Uonsiag.  Philatelic  and  Retail  Services 


Department,  fbrmiJalt  i  the  program  for 
the  management  of  the  Poalal  Service's 
rights  in  intetlectnal  property  (except 
patents  and  lednical  data  lights  in 
Postal  Service  contracts,  vihkk  is  the 
responsibility  of  Postal  Service 
contracting  offioen).  The  Office  of 
Licensing  and  the  contracting  officers 
identify  InteUectaal  properties  in  whkh 
the  Postal  Service  shniiid  secure  its 
rights.  It  receives  and  makes 
reooomiendations  for  the  dispoaitioo  of 
appbcationa  for  use  of  Postd  Service 
intellectual  property.  It  periodically 
reviews  the  intellectual  prc^ierty  ri^Us 
portf(dio  to  determine  the  extent  of  the 
utilization  of  protected  properties  and  to 
recosamend  relinquishment  of 
ownership  when  it  considers  ownership 
no  longer  desirable.  It  is  advised  by  the 
Office  of  Procurement  of  performance 
under  license  agreements  and  makes 
recommendations  for  corrective 
measures  when  necessary.  In 
consultatioa  with  the  Law  Deportment, 
it  recommends  appropriate  action 
against  unauthorized  use  of  intellectual 
property. 


S602J    Requests  tor 

(a)  Inquiries  concerning  licenses  to 
ose  Postal  Service  trademarks  or  sendee 
marks,  copyright  materials  and 
intellectual  property  other  than  patents 
and  technical  data  rights  in  Postal 
Service  contracts  must  be  sent  to:  Office 
of  Licensing,  Philatelic  and  Retail 
Services  Department,  US  Postal  Service, 
475  L'Enfant  Ptaza  SW..  Washington.  DC 
20266-6700. 

(b)  Requests  for  the  use  of  InteUectaal 
property  should  be  submitted  on  the 
form  provided  by  the  Office  of  Licensing 
to  the  Hcensing  advisor  designated  by 
that  CMfice.  Each  request  is  considered 
in  a  timely  fashion  in  actxxdance  with 
the  policy  established  in  this  section. 
Requests  favorably  considered  are 
forwarded  to  the  Office  of  Licensing  for 
approval. 

(c)  Approved  requests  contemplating 
a  permissive  (no  fee]  use  of  the 
intellectual  property  are  evidenced  by  a 
letter  of  permission  furnished  to  the 
requester. 

(d)  Approved  requests  contemplating 
a  contractual  (fee)  use  of  the  intetlectnal 
property  are  forwarded  to  the  Office  of 
Licensing  for  the  negotiation  of  a 
satisfactory  license  agreement 

(e)  Eadi  license  agreement  is  subject 
to  legal  review. 

(f)  Requesters  are  promptly  advised  of 
unapproved  requests. 

A  transmittal  letter  effecting  the 
above  dianges  to  the  Domestic  Mail 
Manual  will  be  pnbtislied  and 
trmsHittfed  aatomatfcaUy  to 
subscribera.  Notice  of  issuance  of  the 


transmittal  letter  will  be  pablisbed  in 
the  Fedatal  Ragister  as  provided  by  39 
CFR111.J. 
Staalsy  F.  MitM, 

Assistant  Germmt  Cenmsef  Legislative 

Division. 

(FR  Doc  91-2S107  Piled  11-21-«1-  ft4S  am] 

sajJNS  oooe  rrw-ii-n 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP««372 
(OPT8-4000S9;  Fm.-SM4-«) 
CtirotniiMii  (HI)  CwnpMMMSi  Tone 


:  Environmental  Protection 
Agency  (EPA). 
action:  Denial  of  petition. 

SUMMMlv:  EPA  is  denying  a  petitioa  to 
delete  dvomiom  (III)  oxide  from  te  list 
of  toxic  chemicals  subject  to  section  313 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1966 
(EPCRA).  Spedfically.  EPA  is  denying 
this  petition  because  chromiiun  (lU)  can, 
mdcr  certain  conditions,  be  oxirtiird  to 
chromiom  (VI),  which  is  a  human 
carcinogen.  (Nidation  of  cfaronium  (lU) 
I  to  cfaronunm  (VI)  can  occur  in  soils  and 
iivmter  tieatment  processes  that  osa 
chldi^ne. 

FOn  ^UNTIIBH  MroniUTION  CONTACT: 
Maria  J  Doa.  Petitions  Coordinatar. 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotiine. 
Environmental  Protection  Agency,  Mail 
Stop  OS-120, 401 M  St.  SW., 
WashhTgton.  DC  20460.  Toll  free:  800- 
535-0202,  Toll  number  703-920-9877. 


L  Introdndion 

A.  Statutory  Authority 

This  Notice  is  issued  mider  sections 
313(d)  and  (e)fl)  of  the  Emergency 
banning  and  Community  Right-to-Know 
Act  (ETCRA)  of  1966  (Pub.  L  99-499). 
EPCRA  is  also  referred  to  as  Title  III  of 
the  S(q>erfand  Amendments  and 
Reauthorization  Act  of  1966. 

RBociground 

Section  319  of  EPCRA  requires  certain 
facilities  manufacturing,  processing  or 
otherwise  using  toxic  chemicals  to 
report  their  envfroranental  releases  of 
such  chemicals  annually.  Beginning  with 
the  1991  reporting  year,  such  facilities 
also  ranst  report  pollution  prevention 
and  recycling  data  for  sach  chemicnis. 
pursoant  to  section  7  of  Ae  PoRntion 
fteventkm  Act  (section  6667  of  the 
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Omnibus  Budget  Reconciliation  Act  of 
1990,  Pub.  L  101-506).  Section  313 
establishes  an  initial  list  of  toxic 
chemicals  that  is  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Any  person  may  petition 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1967  [52  PR  3479). 
to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  EPA  must  respond  to  petitions 
within  180  days  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  is 
denied.  On  May  23. 1991  (56  FR  23703). 
EPA  published  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the  section 
313  metal  compound  categories. 

n.  Description  of  Petition 

On  May  21. 1991.  EPA  received  a 
petition  from  California  Products 
Corporation  to  exclude  chromium  (III) 
compounds  from  section  313  of  EI'CRA. 
Specifically,  the  petition  requests  that 
chromium  (III)  oxide  (Chemical 
Abstracts  Service  (CAS)  registry 
number  1308-38-9)  be  removed  from  the 
list  of  EPCRA  section  313  chemicals 
subject  to  annual  release  reporting 
requirements.  The  petitioner  contends 
that  chromium  (III)  compounds  should 
be  deleted  from  the  list  because 
chromium  (III)  wastes  that  contain 
virtually  no  chromium  (VI)  which  are 
typically  and  frequently  managed  in 
nonoxidizing  environments  are 
considered  nonhazardous  wastes  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  under  40  CFR 
261.4. 

ni.  Regulatory  Status  of  Chroouum 

Due  to  concerns  regarding  the 
oxidation  of  chromium  (III)  to  chromium 
(VI).  which  is  a  human  carcinogen,  the 
Agency  regulates  total  chromium  (total 
chromium  includes  all  forms  of 
chromium,  including  chromium  (III)) 
under  the  RCRA  Toxicity  Characteristic 
rule  (55  FR  11798,  March  29. 1990). 
Oxidation  of  chromium  (III)  to  chromium 
(VI)  can  occur  in  soils  and  in  water 
treatment  processes  that  use  chlorine. 
Based  on  these  concerns,  the  Agency  is 
considering  proposing  the  deletion  of  the 
exemption  for  specific  chromium  wastes 
that  contain  virtually  no  chromium  (VI) 
(55  FR  11812,  March  29. 1990). 

Total  chromium,  including  trivalent 
chromium  (chromium  (III)),  is  on  the  list 
of  toxic  pollutants  of  40  CFR  401.15 
designated  pursuant  to  section  307(a)(1) 
of  the  Clean  Water  Act  (CWA).  Total 
ctiromium,  including  trivalent  chromium, 


is  regulated  under  the  Safe  Drinking 
Water  Act  (SDWA).  40  CFR  141.11. 
141.51.  and  141.62.  Chromium 
compounds  are  listed  as  Hazardous  Air 
Pollutants  under  Title  III  of  the  Clean 
Air  Act  (CAA).  as  amended  in  1990. 
Chromium  is  also  on  the  Toxicity 
Characteristics  list  and  is  further 
regulated  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  40  CFR  261.24. 

This  is  the  second  petition  that  EPA 
has  received  to  delete  a  chromium  (III) 
compound.  On  June  27, 1989.  EPA 
received  a  petition  to  exempt  Chromium 
Antimony  Titanium  Buff  Rutile  (CATBR) 
from  the  EPCRA  section  313  list  of  toxic 
chemicals.  This  petition  was  denied 
based  on  the  Agency's  determination 
that  CATBR  is  a  potential  carcinogen. 
EPA  concluded  that  CATBR  can 
reasonably  be  anticipated  to  cause 
cancer  in  humans  via  inhalation  (55  FR 
650,  January  8. 1990).  The  support  for 
this  denial  was  based  on  evidence  of  the 
carcinogenicity  of  chromium  and  certain 
chromium  compounds. 

IV.  EPA's  Technical  Review  of 
Chromium  (III)  Oxide 

The  technical  review  of  the  petition  to 
delete  chromium  (III)  oxide  included  an 
analysis  of  the  chemistry,  health  effects, 
and  environmental  fate  known  for  this 
substance. 

A.  Chemistry 

Chromium  (III)  oxide  (CriOs:  CAS 
registry  number  1308-38-9).  also  known 
as  chromic  oxide  or  chromium  oxide,  is 
a  trivalent  form  of  chromium  having  a 
light  to  dark  green  appearance,  and  is 
poorly  soluble  in  water.  Chromium  (III) 
oxide,  in  either  its  anhydrous  or  hydrous 
ioTm,  is  chiefly  used  as  a  pigment.  Other 
uses  include  manufactiu«  of  chromium 
metal  and  aluminum-chromium  alloys 
and,  to  a  lesser  extent,  as  a  catalyst  and 
chemical  intermediate. 

B.  Toxicological  Evaluation 

Information  on  the  health  and 
environmental  effects  of  chromium 
compounds,  and  specifically,  chromium 
(III)  oxide,  was  obtained  from  the 
following  sources:  a  1984  EPA  document 
entitled  Health  Assessment  Document 
for  Chromium  (Ref.  15).  a  1990  EPA 
document  entitled  Noncarcinogenic 
Effects  of  Chromium-Update  to  Health 
Assessment  Document  (Ref  16).  Fifth 
Annual  Report  on  Carcinogens- 
Summary  (1909)  (Ref.  14).  International 
Agency  for  Research  en  Cancer  (I ARC) 
Monographs  (Refs.  7.  8,  and  9),  and 
studies  found  in  the  literature.  Data  on 
chromium  (III)  oxide  were  reviewed  for 
environmental  fate  and  evidence 


indicating  acute  and  chronic  toxicity, 
and  carcinogenicity. 

1.  Carcinogenicity.  When 
administered  orally  to  rats  at  dietary 
levels  of  1,  2.  and  5  percent  5  times 
weekly  for  2  years,  chromium  (III)  oxide 
induced  slightly  increased  incidences  of 
mammary  fibroadenomas  at  each  dose 
level:  mammary  fibroadenomas  were 
found  in  3  rats  given  1  percent;  in  1 
given  2  percent;  and  in  3  given  5  percent. 
One  mammary  carcinoma  and  two 
fibroadenomas  were  detected  in  control 
animals.  The  investigators  concluded 
that  there  was  no  significant  difference 
in  the  occurrence  of  tumors  between  the 
test  and  control  groups  (Ref  10).  In  rats, 
administration  of  chromium  (III)  oxide 
through  intratracheal  application  or  a 
single  intraperitoneal  injection  in  a 
gelatin-saline  solution  induced 
increased  incidence  of  sarcomat. 
tumors,  and  reticulum  cell  sarcomas  of 
the  lung.  The  use  of  control  animals  was 
not  reported  in  these  studies  and, 
therefore,  the  results  are  not  sufficiently 
conclusive  (Ref  9). 

Human  epidemiology  studies  of 
workers  exposed  to  chromium  (VI)  and 
chromium  (III)  compounds  provide 
adequate  evidence  to  indicate  that,  in 
some  form,  chromium  is  a  respiratory 
tract  carcinogen  (Refs.  7  and  9). 
Increased  incidence  of  respiratory 
cancers  have  also  been  found  in  some 
studies  of  chrome  pigment  workers  at  11 
plants  in  4  countries.  These  studies  and 
related  studies  are  summarized  in  EPA's 
Health  Assessment  Document  for 
Chromium  (Ref  15)  and  lARC  (Ref  9). 
and  it  was  concluded  that  there  is 
sufficient  evidence  in  animals  and 
humans  for  the  carcinogenicity  of 
chromium  (VI)  compounds,  while 
evidence  for  the  carcinogenicity  of 
chromium  (III)  compounds  in  humans 
and  animals  is  largely  non-positive  and 
is  viewed  as  inadequate  to  develop 
clearer  conclusions. 

It  is  important  to  note  that  while 
hexavalent  chromate  ion  (chromium 
(VI))  is  readily  transported  across  cell 
membranes,  the  trivalent  form 
(chromium  (III))  is  not.  Once  inside  the 
cell,  however,  conversion  of  hexavalent 
to  trivalent  chromium  ion  seems  to  be 
necessary  for  formation  of  ligands  with 
macromolecules  such  as  DNA  (Ref  14). 
Thus,  chromium  (III)  is  believed  to  be 
the  ultimate  carcinogenic  form  of 
chromium  (VI]  after  its  entry  into  target 
cells  and  subsequent  intracellular 
metabolic  reduction.  Based  on  evidence 
of  other  chromium  (III)  cofnpounds.  it  is 
possible  that  chromium  (III)  oxide  may 
be  taken  up  by  lung  cells  via 
phagocytosis  (Refs.  8  and  9).  Therefore, 
the  effect  of  relative  cell  impermeability 
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attributed  to  chromium  (III)  compounds, 
as  it  pertains  to  the  mechanism  for 
carcinogenic  response,  does  not  negate 
the  possibility  for  chromium  (III)  oxide 
carcinogenic  potential  via  inhalation  in 
the  absence  of  more  definitive 
information. 

2.  Acute  toxicity.  Chromium  (III) 
compounds,  including  chromium  (III) 
oxide,  have  a  low  order  of  acute  toxicity 
when  administered  orally,  which  is 
believed  to  be  due  to  the  relative 
insolubility  and  poor  intestinal 
absorption  of  these  compounds  (Ref  15). 
Chromium  (VI)  compounds  are  more 
acutely  toxic  than  chromium  (III) 
compounds.  For  example,  the  oral  LObo 
of  sodium  dichromate  (a  chromium  (VI) 
compound)  in  humans  has  been  reported 
as  50  mg/kg  (Ref  12). 

3.  Chronic  toxicity.  In  a  90-day 
feeding  study,  groups  of  rats  (both 
sexes,  12  to  19  rats/group)  were  fed 
chromium  (III)  oxide  in  bread  at  dietary 
concentrations  of  2  or  5  percent  5  days 
per  week  (Ref  10).  The  only  effects 
observed  were  reductions  (12  to  37 
percent)  in  the  absolute  weights  of  the 
livers  and  spleens  of  animals  in  the 
high-dose  group  when  compared  to 
control  animals.  No  hematological  or 
histopathological  changes  were 
reported.  Based  on  these  results  and 
results  from  similar  studies,  EPA  has 
low  concern  for  chronic  toxicity  from 
chromium  (HI)  oxide  (Ref  15). 

C  Environmental  Fate 

Extensive  literature  now  exists  on  the 
environmental  fate  of  chromium  (III) 
oxide  and  other  chromium  compounds 
(Refs.  1.  2,  3.  4.  5,  6. 11, 13,  and  16).  It  is 
clear  that  essentially  all  chromium  (III) 
compounds,  including  chromium  (III) 
oxide,  are  oxidizable  to  chromium  (VI) 
in  soils  (Refs.  3  aAd  4).  Bartlett  (Ref  1) 
has  reported  that  an  important  factor 
determining  the  oxidation  of  chromium 
(III)  compounds  to  chromium  (VI) 
compounds  is  the  availability  of  fresh 
manganese  oxide  (a  normal  soil  and 
sediment  constituent),  which  becomes 
reduced  as  the  chromium  (III)  is 
oxidized.  The  freshness  of  the 
manganese  oxide  is  related  to  quantities 
of  oxidizable  organic  substances,  soil 
temperature,  moisture,  aeration  and 
drying.  Organic  forms  of  chromium  (III) 
compounds  are  more  easily  oxidized 
than  insoluble  oxides.  When  in  soil, 
chromium  (III)  oxide  typically  exists  in 
its  slightly  more  soluble,  hydrated  form 
(Bartlett,  unpublished  results)  and 
readily  oxidizes  to  chromium  (VI)  oxide 
(Refs.  1  and  3).  Chelation  of  chromium 
(III)  oxide  by  organic  acids  in  soils 
facilitates  oxidation  to  chromium  (VI) 
oxide  (Ref  11).  Chromium  (VI) 
compounds  can  reduce  to  chromium  (ID) 


if  the  soil  pH  is  low  and  an  organic 
energy  source  is  available.  Reduction  of 
chromium  (VI)  compounds  and 
oxidation  of  chromium  (III)  compounds 
in  soils  may  occur  simultaneously. 

It  has  been  shown  that  water 
treatment  involving  chlorination  will 
effectively  transform  chromium  (III)  to 
chromium  (VI).  The  normal  presence  of 
residual  oxidizing  capacity  in  treated 
water  is  capable  of  maintaining 
dissolved  chromium  in  the  higher 
valence  (VI)  state  (50  FR  46966. 
November  13. 1985).  Thus  if  trivalent 
chromium  is  present  in  high  j 

concentrations  in  well  water, 
chlorination  can  result  in 
correspondingly  high  concentrations  of 
hexavalent  chromium  at  the  point  of 
exposure  (i.e.,  at  the  tap). 

Subtitle  C  of  RCRA,  as  amended, 
establishes  a  federal  program  for  the 
comprehensive  regulation  of  hazardous 
waste.  Section  1004(5]  of  RCRA  defines 
hazardous  waste,  among  other  things,  as 
solid  waste  that  may  "...  pose  a 
substantial  present  or  potential  hazard 
to  human  health  and  the  environment 
when  improperly  treated,  stored, 
transported,  or  disposed  of  or  otherwise 
managed."  Under  RCRA  section  3001, 
EPA  is  charged  with  deRning  which 
sohd  wastes  are  hazardous.  A  solid 
waste  is  hazardous  if  it  is  listed  at  40 
CFR  part  261  Subpart  D,  or  if  it  exhibits 
a  hazardous  waste  characteristic 
(corrosivity,  ignitability,  reactivity,  or 
toxicity).  These  two  mechanisms  for 
identifying  hazardous  wastes  are 
distinct  and  fundamentally  di^erent. 

The  hazardous  waste  characteristics 
promulgated  by  EPA  designate  broad 
classes  of  wastes  which  are  hazardous 
by  virtue  of  an  inherent  property.  In  the 
May  19, 1980  final  rule  (45  FR  33084), 
that  instituted  EPA's  general  framework 
for  identifying  hazardous  waste,  the 
Agency  established  two  basic  criteria 
for  identifying  hazardous  wastes 
characteristics:  (1)  The  characteristic 
should  be  capable  of  being  defmed  in 
terms  of  physical,  chemical,  or  other 
properties  which  cause  the  waste  to 
meet  the  statutory  definition  of 
hazardous  waste;  and  (2)  the  properties 
defining  the  characteristic  must  be 
measurable  by  standardized  and 
available  testing  protocols  or 
reasonably  detected  by  generators 
through  their  knowledge  of  the  waste  (40 
CFR  261.10). 

In  the  final  Toxicity  Characteristic 
rule  (55  FR  11812,  March  29, 1990)  EPA 
discusses  its  concerns  regarding  the 
potential  for  trivalent  chromium  to  be 
converted  to  hexavalent  chromium.  It 
should  be  noted  that  because  of  this,  the 
Agency  is  considering  proposing  the 


deletion  of  the  exclusion  (40  CFR 
261.4(b)(6)(i))  for  specific  chromium 
wastes  that  contain  virtually  no 
hexavalent  chromium.  Therefore,  based 
on  the  known  carcinogenicity  of 
chromium  (VI),  and  the  evidence  for  the 
transformation  of  chromium  (III) 
compounds  to  chromium  (VI) 
compounds  discussed  above,  EPA  will 
not  delete  chromium  (III)  oxide  from  the 
EPCRA  section  313  list  of  toxic 
chemicals. 

D.  Technical  Summary 

Chromium  (III)  compounds,  including 
chromium  (III)  oxide,  are  oxidized  to 
chromium  (VI)  compounds  in  soils  and 
in  water  treatment  involving 
chlorination.  Chromium  (VI)  compounds 
are  known  human  carcinogens. 

Based  on  evidence  of  other  chromium 
(III)  compounds,  it  is  possible  that 
chromium  (III)  oxide  may  be  retained  in 
the  lung  and  as  such,  it  is  a  potential 
carcinogen  via  inhalation. 

V.  Rationale  for  Denial 

EPA  is  denying  the  petition  to  delete 
chromium  (III)  compounds,  and 
specifically,  chromium  (III)  oxide  from 
the  section  313  list  of  toxic  chemicals. 
The  denial  is  based  on  the  Agency's 
determination  that  conversion  of 
chromium  (III)  to  chromium  (VI),  which 
is  a  known  human  carcinogen,  has  been 
demonstrated  to  occur  in  soils  and  in 
water  treatment  processes  that  use 
chlorine.  Thus,  in  accordance  with 
EPCRA  section  313(d)(2).  EPA  has 
determined  that  chromium  (III)  should 
not  be  deleted  from  the  section  313  list 
of  toxic  chemicals. 
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VS.  AdnuBwtrative  Recairf 

The  record  for  this  decision  iia 
contained  in  docket  control  number 
OPTS-400059.  All  documents,  including 
an  index  of  the  docket,  are  available  to 
the  public  in  the  TSCA  Public  Docket 
Office  from  8  a.m.  to  noon  and  1  p.m.  to 
♦  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  TSCA 
Public  Docket  Office  is  located  at  EFA 
Headiquarters,  Rm.  NE-C004,  401  M  St.. 
SW..  Washington.  DC  20460. 

Li^  of  SnfajectB  in  4&CR.  Part  372. 

Chemicals.  Community-right-ttJ-know, 
Environmental  protection.  Reporting  and 
recordkeeping  requirements,  Toxic 
chemicals. 

Dated^  November  14. 1881. 
Victor  |.KiBa» 

Acting  ABaiatantAdmiaiatmtorfoirBnelcidtsa 
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FEOCSAL  COMMUNICATIOMS 

coMaMsaoM 

47CFRPail73 

(MM  DoeiMt  M.  M-tMrMi-Tfiei 


SupMiov.NE 

aoency:  Federal  Communication*. 

Commission. 

ACnOMi  Fiiaal  cole. 


SUMMMWr:  The  Coamusaian.  al  tha 
request  of  Superior  Broadcaeting 
Incorporated,  substitutes  Channel  280C3 
far  Chmintl  280A  a«  Supeoior,  Nebraska, 
and  modifiea  its  license  for  Station 
KRFS-FMi  to>  specify  operation-  on  the 
higher  class  channel.  Channel  2aoC3^ can 
be  allotted  to  Supenior  in  eonrplianca: 
with  the  Ctimmiseton's  mtniaiunr 
distance  separation  requtremeBtS  and 
can  be  used  at  Station  K&FS-FM'a 
licensed  transmitter  site.  The 
coordinates  for  Channel'  2aOC3  at 
Supedor  are  North  latitude  40-01-30 
and  W«8t  Longitude  96<-04-3a  Witfe  this 
action,  this  proceeding  is  terminated. 
:  DATE  December  3G,  1«91. 


TOR  nnrracv  iNFonnATioii  contact 
Leslie  K  Shapiro,  Mass  Mediia  Btireau, 
(202)  634-6530. 
SUPPLBWNTAav  iNFOntATiOMcTbis  iaa 

synopsis  of  the  Coniroi88ion's<  Report 
and  Order,  MM  Docket  No.  91^108. 
adopted  October  30, 1991,  and  celeased 
Novambsr  15. 1991.  The  full  text  of  thie^ 
Commissioa  decisioaia-availablafoB 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets. 
Branch  (room  230),  1»18  M  Street.  N.W.., 
Washington,  DC.  The  complete  text*  of 
this  deciaieoi  may-  also  be  purchased) 
from  the  Commission'acopy  oontractop. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW..  Washington^DC 
20036. 

List  of  Subjects  i»47'CFft  Paii7» 

Radio  broadcasting. 

PART  73-KAIIEMOEOi]. 

1.  The  arrtftorily  citation  fbrparf  73" 
conHinies  tt)  read'as  fbllows: 

Aolhodty:  47  LLS.C  IM.  303.. 

Z.  Section  77.20Z(BJ.  the  Tablie  of  FM 
Ailbtments  under  Nebraska,  is  amended 
by  remavmg  Channel  ZBQA  and  adding. 
Channel  2a0C3  at  Superior.. 

Federal ConununicatiQni  Commiasian..,^  .„, 
Michael  C  lugpr.. 

Assistant  Chief,  AltiKtitioM  Branch,  Policy 
andRuJes  Divisioa^.D'laas/ltediaBungau. 
(PR  Doc.  »l-2ae77  Filed  n-Zl-9t<  8j46  amj 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  tf>ese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 

(ET  Dock*!  No.  91-313;  FCC  91-329] 

Conformanc*  of  FCC  Regulation*  with 
International  Standards  for  Induatrlal, 
Scientific  and  Medical  (ISM) 
Equipment 

aoency:  Federal  Communications 

Commission. 

action:  Proposed  rule:  notice  of  inquiry. 

summary:  The  Federal  Communications 
Commission  is  initiating  an  inquiry  to 
solicit  information  from  interested 
parties  to  assist  the  Commission  in 
shaping  its  position  on  international 
standards  to  control  radio  noise 
generated  by  Industrial,  Scientiflc.  and 
Medical  (ISM)  equipment.  The 
Commission  also  seeks  information 
about  the  desirability  and  feasibility  of 
harmonizing  part  18  of  the  FCC  Rules  (47 
CFR  PART  18)  with  the  international 
standards  for  ISM  equipment. 
International  developments  on 
standards  to  control  interference  from 
ISM  equipment  make  it  appropriate  at 
this  time  to  examine  potential 
ramifications  and  possible  future 
courses  of  action  for  the  United  States. 
DATES:  Comments  must  be  submitted  by 
March  13. 1992.  Reply  comments  must 
be  submitted  by  April  13, 1992. 
ADDNESSES:  Federal  Communications 
Conunission.  1919  M  Street  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  B.  Engelman,  Office  of 
Engineering  and  Technology.  202-653- 
6288. 

SUFFIEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Inquiry  in  ET  Docket  No.  91-313,  FCC 
91-329,  adopted  October  22, 1991  and 
released  November  8. 1991.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Reference  Room.  The  complete  text  of 


this  decision  also  may  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center. 
1114  2l8t  Street.  NW..  Washington.  DC 
20036.  202-452-1422. 

Summary  of  the  Notice  of  Inqtiiiy 

1.  ISM  equipment  is  defined  by  the 
Commission  as  equipment  or  appliances 
designed  to  generate  and  use  radio 
frequency  (RF)  energy  to  perform  some 
work,  other  than  telecommunications. 
Examples  of  such  equipment  include: 
Dielectric  heaters  used  for  plastic 
sealing  in  the  manufacture  of 
commercial  goods  and  for  wood  gluing; 
induction  heaters  used  for  welding 
pipes;  medical  diathermy  and 
electrosurgical  equipment;  industrial 
microwave  heaters  used  for  commercial 
food  processing  and  for  manufacture  of 
fiber  opic  cables;  demostic  microwave 
ovens;  ultrasonic  cleaning  equipment; 
and.  medical  disgnostic  equipment.  Part 
18  of  the  FCC  Rules  contains 
requirements  designed  to  control 
potential  interference  to  radio 
communications  from  ISM  equipment. 
Briefly,  the  rules  provide  eleven 
frequency  bands  where  ISM  equipment 
may  operate  without  any  restriction  on 
emissions.  These  are  Icnown  as  the  ISM 
bands.  While  certain  radio  services 
share  the  ISM  bands,  they  must  operate 
on  a  secondary  basis  to  ISM  equipment. 
ISM  equipment  may  also  operate 
outside  the  ISM  bands,  subject  to  limits 
on  the  levels  of  emissions.  In  addition, 
any  harmful  interference  caused  by  ISM 
equipment  to  radio  services  outside  the 
ISM  bands  must  be  corrected. 

2.  In  1979,  the  Worid  Administrative 
Radio  Conference  adopted  Resolution 
63,  which,  inter  alia,  directed  the 
International  Radio  Consultative 
Committee  (CCIR)  to  produce 
recommendations,  in  conjunction  with 
the  International  Special  Committer  on 
Radio  Interference  (CISPR),  for 
controlling  RF  emissions  from  ISM 
equipment  both  within  and  outside  the 
designated  ISM  bands.  These 
recommendations  could  ultimately  be 
incorporated  into  the  international 
Radio  Regulations  and  could  be  made 
mandatory  through  treaty  agreements. 
Since  1980,  the  CCIR  and  the  CISPR 
have  been  working  together  to  develop 
recommendations.  The  first  major  step 
in  the  process  was  achieved  in 
September,  1990,  with  the  release  of  the 
Second  Edition  of  CISPR  Publication  11, 


which  establishes  recommended  limits 
and  measurement  methods  for  ISM 
equipment  on  frequencies  outside  the 
ISM  bands.  Although  not  presently 
accepted  by  the  CCIR,  the  Commission 
anticipates  that  the  standards  in  CISPR 
Pubhcation  11  will  be  considered  for 
adoption  as  a  CCIR  recommendation  in 
the  near  future  and  subsequently 
considered  for  incorporation  in  the 
International  Radio  Regulations.  The 
Commission  also  anticipates  that  the 
European  Community,  and  perhaps 
other  foreign  administrations  will 
implement  the  CISPR  Publication  11 
standards. 

3.  International  development  on 
standards  to  control  interference  from 
ISM  equipment  make  it  appropriate  at 
this  time  to  examine  potential 
ramifications  and  possible  future 
courses  of  action  for  the  United  States. 
The  Commission  has  two  principal 
objectives  in  initiating  this  proceeding. 
First,  the  Commission  seeks  information 
that  will  be  useful  in  establishing 
positions  with  regard  to  the  CCIR  and 
CISPR  activities.  Second,  the 
Commission  seeks  information  that 
would  help  if  formulate  changes  to  the 
Part  18  regulations  for  ISM  equipment  in 
order  to  conform  them  to  international 
standards,  if  it  should  appear  that  this  is 
an  appropriate  course  to  follow. 

4.  Listed  in  the  Notice  of  Inquiry  are  a 
number  of  items  and  issues  where  the 
Commission  believes  information  would 
be  particularly  useful.  In  responding  to 
many  of  the  questions,  a  careful  study  of 
CISPR  Publication  11  will  be  required. 
Accordingly,  a  copy  of  this  document 
has  been  placed  in  the  Docket  record, 
which  is  available  for  pulic  inspection 
during  regular  business  hours  in  the 
Dockets  Reference  Room.  This 
document  may  also  be  purchased  from 
the  International  Electrotechnical 
Commission,  3  rue  de  Varambe.  Case 
Postale  131.  CH-1211,  Geneve  20, 
Switzerland  or.  in  the  U.SA.  from  the 
Sales  Department,  American  National 
Standards  Institute,  11  W.  42nd  Street. 
New  York.  NY  10036,  telephone  212- 
642-4900.  In  order  to  assist  prospective 
respondents,  a  comparison  of  FCC  Part 
18  and  CISPR  Publication  11  provisions 
has  been  attached  as  an  Appendix  to 
the  Notice  of  Inquiry. 

5.  The  Notice  of  Inquiry  is  issued 
pursuant  to  authority  contained  in 
sections  4(i).  303  cmd  403  of  the 
Communications  Act  of  1934,  as 
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amended  (Title  47  U.S.C).  Pursuant  to 
applicable  procedures  set  forth  in 
§§  1.415  and  1.419  of  the  Commission's 
Rules.  47  CFR  1.415  and  1.419.  inteiested 
parties  may  file  comments  on  or  before 
March  13, 1992,  and  reply  comments  on 
or  before  April  13. 1992.  All  relevant  and 
timely  comments  will  be  considered  bj 
the  Commission  before  taking  further 
action  in  this  proceeding.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  and  five  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each. 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file  an 
onginal  and  nine  copies. 

Federal  Conunonications  Commission. 

Doona  R.  Seavcy. 

Secretary 

[FR  Doc  91-28101  Filed  11-21-81: 8:45  am] 
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47CF«Part73 

[MM  Doefcet  Ha.  9U39^  mil-7797] 


Radio 


and  UnadMa,  SA 

AOCNCv:  Federal  Communications 
Commission. 

ACnoN:  Proposed  rule-. 

SUMMAAViThia  document  requests 
comments  on  a  petition  by  Rowland 
Albany  Radio,  Inc..  permittee  of  Station, 
WDCXlFM^..  Channel  279A,  Leesburg. 
Georgia,  seeking  the  substitution  of 
Channel  278C3  for  Channel  279Aat 
Leesburg.  and  modihcation  of  ita 
construction  permit  (BPB-870820MG)  t» 
specify  the  higher  class  channel.  Thia 
proposal  also  requires  the  substitution 
of  Chamuil  260A  for  vacant  but  applied 
for  Channel  278A  at  Unadilla.  Georgia, 
with  a  site  restriction  of  3.3  kilometers 
12.1  miles)  northwest  of  the  community. 
The  coordinates  for  Channel  278C3  at 
Leesburs,  Ceorsia.  are  North  Latitude 
31-39-09  and  West  Longitude  84-05-20. 
The  coordinates  for  Channel  260A  at 
Unadilla,  Georgia,  are  North  Latitude 
32-17-13  and  West  Longitude  83-45-13. 
DATESc  Comments  must  be  filed  on  or 
before  tanuary  6. 1992.  and  reply 
comments  on  or  before  ]anuary  21, 1992. 
AOOwesstt:. Federal  Communications 
CcBomisaian,  Washington,  DC  2055«  Ih^ 
addition,  to  filing  comments-  with  the 
FCC  interested  parties  should  serve  the 
petitioBec,  or  ita  counsel  or  consultant, 
as  follows:  Gary  S.  Smithwick, 
Smithwick  &  Belendiuk,  P  C,  2933  M 
Street,  NW..  suite  207.  Washingtaw.  DC 
20036  (Counsel  fac  Rowland  AUiany 
Radio.  Inc^. 


FOM  nmTNCii  infohmatkm  contact: 

Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

tUPPLIMCNTARY  INFOMMATKNC  This  is  a 
synopsis  of  the  Commissions  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-336.  adopted  November  1. 1991.  and 
released  November  IS.  1991  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedins. 

Members  of  the  public  should  note 
that  from  (he  time  a  Notice  of  Proposetf 
Rule  Making  is  issued  until  the  matter  i» 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allbtinents. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47" CFR 
1.415  and  1.420. 

list  of  Subiectsin  47  CFR  Part  73. 

Radio-  bioadcasdng. 

Federar  Communications  Commissioa. 
Micha«I  C  Ruser, 

Assistant  Chiff  AJIocationa  Branch,  Policy 
andRulks  Div'sidn,  Mass  Media  Bureau. 
[FR  Doc.  91-28078  Filed  11-21-«1  8:45  am) 
siLUMa  coec  tzi»4i.« 


47  CFR  Pan  73 


.  81-323)  RM>-7B80I 


Radio  Broadcasting  S«rvic««; 
ClarfcsvUitt,  VA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule 

SUMMAfflft  The  Commission  requests 
comments  on  a  petition  by  Clarksville 
Broadcasting  Company,  Inc.,  licensee  of 
Station  WLCQ-FM,  Channel  252A. 
Clarksville.  Virginia,  seeking^the 
substitution  of  Channel  252C3  for 
Channel  252A  at  Clarksville  and  the 
modification  of  Statiorr  WLCQ-FM's 
license  to  specify  operation  on  the 
hi^erpowered  channel.  Chamief  2S2C3 
can  be  allotted  to  Clarksville  in 
compliance- with  the  Commission's 
minimum  d!stance  separation 


requirements  witR  a-  si tir  restriction  of 
18.3  kilometers  (11.4  miles)  northwest  to 
accommodate  Clarksville  Broadcasting  s 
desired  site.  The  coordinates  for 
Channel  252C3  at  Clarksville  are  38-4Z- 
30  and  78-44-00.  In  accordance  with 
9  1.4Z0(g}  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  Channel  2S2C3  at 
Clarksville  orrequire  Qarksvilie 
Broadcasting  to  demonstra  te  the* 
availability  of  an  additional  equi  valient 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  January  6, 1992.  and  reply 
comments  on  or  before  January  21. 1992. 

AOORESSES:  Federal  Communications 
Commission.  Washington,  D€  20554'  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  tfia 
petitioner,  or  ila  counsel  or  consuliant« 
as  follows.  Robert  R.  Boyd,  ClaikaviQe 
Broadcasting  Company,  Inc..  6307 
Barrister  Place.  CNde  Belhaven  Townet 
Alexandria.  Virginia  22307  (Petitioner^. 

FOR"  rONTMEN  INFOMMATION  CONTACT* 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6630. 

SUPPLBHSNTAKV  INFONMATIOM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Noi 
911-232.  adbpted  October  30. 1991>,  and^ 
released  November  15, 1991  The  fulF 
text  of  dlis  Commission  decision'  is- 
availbble  fbr  inspection  and  copying- 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  igig-M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fVom  the  Commission's, 
copy  contractor,  Downtown  Copy 
Center.  (202)  452-1422,  in4  2l8t  Street, 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Fliexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  sheuld  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  untii  the  mattec  i& 
no  longer  subject  to  Commission 
consideration  or  court  review^  allex. 
parts  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this, 
one.,  which,  involve  channel  allotments. 
See  47  CFR  1.1204(b).  for  rules  governing, 
pennisaible  ex  parte  contacts. 

Fee  infionaatioa  regarding  properfiiiny 
procedures  for  camments^  sea  47  CFR 
1.415  and  L4eQ. 

List  of  Subiacts  in47  CFR  Paift  73t 

Rffditr  broadcasting.  1 


Faderal  RagUtar  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Propoeed  Ruks 


Fedani  Commanications  Commissioa. 
Mkhaal  C  Ruger. 

Assistant  Chief.  Allocations  Brooch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-28079  Filed  11-21-01;  8:45  am) 
BRUNO  cooc  nta-oi-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804  and  1870 

Changs  to  NASA  FAR  Siipplefnant 
Concsming  Trsatmant  of  Propoaal 
Risk  and  Past  Psrlonnancs  In  Sourcs 
Selection 

AOENCv:  Office  of  Procurement. 
Procunment  Policy  Division,  National 
Aeronautics  and  ^race  Administration 
(NASA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS).  Chapter  18  of  the 
Federal  Acquisition  Regulation  System 
in  title  48  of  the  Code  of  Federal 
Regulations.  This  rule  requires  that 
Source  Evaluation  Boards  (SEB) 
speciflcally  consider  proposal  risk  in 
their  deliberations.  In  addition,  this  rule 
establishes  a  Contractor  Performance 
Summary  to  report  contractor 
performance  on  award  fee  contracts  to 
support  SEB  evaluations  of  past 
performance. 

DATES:  Comments  must  be  received  on 
or  before  December  23. 1991. 
ADOKESSES:  Submit  conunents  to 
Assistant  Administrator  for 
Procurement.  NASA.  Code,  HS. 
Washington,  DC  20546. 
FOR  FURTNCR  RIF0RMAT10N  CONTACT: 
Mr.  Thomas  L  Debadc,  Procurement 
Analyst,  Competition  and  Program 
Operations  Division  (Code  HS).  Office 
of  Procurement.  NASA  Headquarters, 
Washington.  DC  20546.  Telephone:  (202) 
453-2192. 

SUPPLEMENTARY  RtFORMATMM: 

Background 

NASA  has  recently  re-evaluated  its 
treatment  of  proposal  risk  in  Source 
Evaluation  Board  procedures  and  has 
determined  that  it  should  be  emphasized 
and  strengthened.  Further,  the  treatment 
of  Relevant  Experience  and  Past 
Performance  should  be  strengthened  by 
requiring  that  the  Mission  Suitability 
subfactors  be  ^ecifically  ennmerated 
and  evaluated  under  Relevant 
Experience  and  Past  Performance, 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 


dated  December  14, 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  in  this 
category.  NASA  certifies  that  diis 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  »eq.).  This 
rule  does  not  impose  any  reporting  or 
record  keeping  requirements  subject  to 
the  Paperwork  Reduction  Act 

List  of  SubJecU  In  48  CFR  Parts  1804  and 
1870 

Government  procurement 
Dariaaa  A  Druyaa, 
Assistant  Administrator  for  Procurement 

1.  The  authority  citation  for  48  CFR 
parts  1804  snd  1870  continues  to  read  as 
follows: 

Authority:  42  U.S.C  2473(c)(1). 

2.  In  subpart  1804.6.  sections  1804.677 
and  18044177-1  are  added  to  read  as 
follows: 

1804.677    Contractor  PerfOnnanca 
Summary  (GPS)  Raportfng  System  and  its 
raport  NASA  Form  XXX. 

(a)  The  sole  purpose  of  the  GPS 
System  is  to  provide  the  basis  for  an 
agency-wide  performance  data  base  for 
use  in  source  selections.  The.CPSs  will 
be  used  as  an  aid  in  evaluating 
contractor's  past  performance  and 
awarding  contracts  to  contractors  that 
provide  quality  products  or  services  that 
conform  to  requirements  within  contract 
schedule  and  cost.  The  GPS  is  used  to 
effectively  communicate  contractor 
strengthens  and  weaknesses  based  on 
actual  performance. 

(b)  llie  GPS  summarizes  a 
contractor's  performance  on  a  contract 
during  a  specific  period  of  time.  Each 
assessment  must  accurately  refiect  the 
evaluation  performed  by  the  most  recent 
Performance  Evaluation  Board. 

(c)  The  contracting  officer  is 
responsible  for  completing  the  GPS  and 
ensuring  that  a  copy  is  provided  to  the 
center  GPS  focal  point. 

(d)  The  GPS  must  be  completed  once 
annually  for  award  fee  contracts  in 
excess  of  $25M  face  value  for  which  at 
least  one  award  fee  period  has  been 
completed  during  the  year  prior  to 
January  1  of  the  year  in  which  the  report 
is  due.  The  GPS  is  to  be  provided  to  the 
center  GPS  focal  point  by  February  28. 
The  GPS  focal  point  is  to  distribute  aU 
CPS's  for  the  center  to  the  other  center 
CPS  focal  points  by  March  31.  Center 
GPS  focal  points  shall  be  responsible  for 
tracking  and  suspensing  GPSs. 

(e)  Each  center  CPS  focal  point  will 
maintain  a  file  of  GPSs  by  contractor. 
Each  contractor  file  will  contain 


separate  files  for  divisions  and 
subsidiaries.  Each  GPS  will  be  retained 
for  5  years.  The  CPS  focal  points  for  the 
centers  are  as  follows: 

Ames  Research  Center 
Johnson  Space  Center 
Kennedy  Space  Centan 
Langley  Researdi  Center 
Lewis  Research  Center 
Marshall  Space  Flight  Center 
Stennis  ^ace  Center 
Headquarters  Acquisition  Division: 

(f)  Distribution  of  GPSs  widiin  the 
agency  will  only  be  made  from  one 
center  focal  point  to  another.  SEB 
members  must  contact  their  local  GPS 
focal  point  for  all  appropriate  CPSa. 

(g)  HQ  HK  is  the  agency  focal  pomt 
for  processing  CPS  requests  from 
government  activities  outside  the 
agency.  All  such  requests  are  to  be 
forwarded  to  HK  for  actioo. 

(h)  CPS  Markings  and  Protection.  The 
contracting  officer  is  responsible  for 
ensuring  that  CPSs  are  appropriately 
marked.  All  CPS  forms,  attachments  and 
working  papers  must  be  marked  "Source 
Selection  Sensitive."  GPSs  have  the 
unique  characteristic  of  always  being 
predecisional  in  nature.  They  will 
always  be  source  selection  information 
because  they  will  be  in  constant  use  to 
support  ongoing  source  selections  This 
predecisional  nature  of  the  CPSs  is  a 
basis  for  requiring  that  the  GPS  data 
base  be  protected  irom  unauthorised 
disclosure  to  personnel  or  entities 
outside  the  source  selection  process. 
Based  on  the  nature  of  the  CPS  system, 
the  following  guidance  applies  to 
protection  both  internal  and  external  to 
the  government 

(1)  Internal  Goverrrment  Protection. 
CPSs  must  be  treated  as  source 
selection  information  at  all  times.  The 
flow  of  CPSs  throughout  the  agency  in 
support  of  source  selections  will  be 
controlled  by  the  CPS  focal  points  and 
transmitted  only  from  one  CPS  focal 
point  to  another.  Outside  of  use  in  a 
source  selection,  information  contained 
on  the  CPSs  must  be  protected  in  the 
same  manner  as  information  contained 
in  completed  source  selection  files. 
Information  contained  on  the  CPS  shall 
not  be  used  to  support  preaward 
surveys,  debarment  proceedings  or  other 
internal  government  reviews. 

(2)  External  Government  Protection. 
Disclosure  of  CPS  data  to  contractors  or 
others  outside  the  government  is  not 
authorized.  This  information  is 
considered  pre-decisional  pursuant  to  5 
U.S.C.  552(b)(5)  of  the  Freedom  of 
Information  Act  (FOIA).  On  those 
occasions  when  a  FOIA  request  is 
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received  for  CPS  release,  process  the 
request  through  FOIA  channels. 

1«M.677-1    Irwtnictlons  for  cowptoMng 
NASA  Fonn  XXX,  Contractor  Porformanco 
Summary  Roport— CPS 

(a)  Type  all  information  on  the  form. 
No  handwritten  CPSs  will  be  accepted 
by  the  CPS  focal  points  for  inclusion 
into  the  CPS  library.  Reduced  or 
condensed  print  is  not  acceptable; 
standard  10  or  12  pitch  type  only  is 
allowed. 

(b)  Item  1,  Name/Address  of 
Contractor.  State  the  name  and  address 
of  the  division  or  subsidiary  of  the 
contractor  performing  the  contract. 
Identify  the  parent  corporation. 

(c)  Item  2.  Location  of  Contract 
Performance.  Indicated  the  primary 
place  of  contract  performance  if 
different  from  Item  1. 

(d)  Item  3,  Initial.  Intermediate,  Final 
Report.  Indicate  whether  is  an  initial, 
intermediate,  or  final  report. 

(e)  Item  4.  Reporting  Period.  State 
what  period  is  covered  by  the  report. 
Except  at  the  beginning  and  end  of  the 
contract,  this  will  be  a  calendar  year. 

(f)  Item  5.  Contract  Number.  Self- 
explanatory. 

(g)  Item  6,  Center.  Self-explanatory, 
(h)  Item  7.  Contract  Period  of 

Performance.  State  current  contract 
period  of  performance  including  any 
authorized  extensions,  such  as  exercised 
options. 

(i)  Item  8,  Contract  Percent  Complete. 
State  the  current  percent  of  the  contract 
that  is  complete. 

(j)  Item  9,  Current  Contract  Dollar 
Value.  State  the  current  face  value  of 
contract. 

(k)  Item  10,  Competitive/ 
Noncompetitive.  Self  explanatory. 

(1)  Item  11.  Program  Title.  Provide  a 
short  descriptive  narrative  of  the 
program.  Spell  out  all  abbreviations. 
Identify  program  please,  if  applicable. 

(m)  Item  12.  Program  Description. 
Provide  a  short  description  of  the 
contract  effort  that  identifies  key 
technologies,  components,  subsystems, 
and  requirements.  This  section  is  of 
critical  importance  to  SEBs  to  allow 
them  to  determine  the  relevancy  of  the 
contract  being  reviewed  to  their  source 
selection.  It  is  important  to  address  the 
complexity  of  the  contract  effort  and  the 
overall  technical  risk  associated  with 
accomplishing  the  effort  For 
intermediate  CPSs.  a  brief  description  of 
key  milestone  events  that  occurred  in 
the  review  period  may  be  beneficial 
(e.g..  Preliminary  Design  Review, 
Critical  Design  Review). 

(n)  Item  13,  Evaluate  the  Following 
Areas. 


(1)  Each  area  assessment  must 
accurately  reflect  the  Performance 
Evaluation  Board  evaluation  during  the 
most  recently  completed  aware  fee 
determination. 

(2)  Each  applicable  evaluation  area 
will  be  evaluated  as  Superior,  Excellent, 
Good,  Fair,  Poor,  or  Unsatisfactory, 
based  upon  the  award  fee  evaluation  for 
the  most  recent  award  fee  period.  If  the 
grading  system  used  by  the  PEB  differs 
from  this  rating  system,  the  contracting 
officer  shall  provide  a  best  estimate  of 
what  the  grade  would  have  been  under 
the  above  system. 

(3)  The  areas  which  are  to  be 
summarized  on  the  form  are  as  follows: 
Understanding  Requirements/Technical 
Approach.  Management.  Excellence  of 
Proposed  Design,  Corporate  or  Company 
Resources.  Contract/Business 
Management,  Subcontract  Management. 
Small  Disadvantaged  Business  Program, 
Key  Personnel,  Cost  Performance, 
Adherence  to  Schedule,  Reliability  and 
Maintainability,  Quality  Assurance,  and 
Other.  The  contracting  officer  may  use 
the  "Other"  row  to  summarize  a  critical 
area  not  included  in  Item  13.  Specify  the 
area  being  summarized.  If  the  areas 
evaluated  by  the  Performance 
Evaluation  Board  do  not  correlate  with 
the  areas  listed  on  the  form,  the 
Contracting  Officer  shall  provide  a  best 
estimate  of  the  rating  of  each  area  based 
upon  the  PEB  evaluation.  "N/A"  will  be 
indicated  for  any  area  clearly  not 
evaluated  by  the  PEB. 

(4)  If  any  area  is  rated  "Good"  or 
lower,  the  Contracting  Officer  will 
provide  a  brief  explanation  of  each  such 
area  limited  to  the  space  provided  in 
Item  16.  In  addition,  the  completed  form 
will  be  provided  to  the  contractor.  The 
contractor  will  be  given  the  opportunity 
to  concur  in  the  summary  or  provide  any 
mitigating  information  deemed 
appropriate.  The  mitigating  information 
will  be  limited  to  the  space  permitted  in 
Item  17  of  the  form.  This  opportunity  to 
respond  is  not  to  be  considered  an 
opportunity  to  re-open  the  PEB 
evaluation. 

(o)  Item  15,  Technical  Point  of 
Contact:  Self-explanatory. 

(p)  Item  IS,  Contracting  Point  of 
Contact;  Self-explanatory. 

(q)  Item  16,  Contracting  Officer 
Comments:  The  contracting  officer  shall 
briefly  discuss  the  causes  and  rationale 
for  any  ratings  in  Item  13  below 
"Excellent".  The  comments  will  be 
limited  to  the  Item  15  block 
[approximately  one-half  typewritten 
page]. 

(r)  Item  17,  Contractor  Comments:  The 
contractor  may  briefly  discuss  any 
ratings  in  Item  13  below  "Excellent". 
The  comments  will  be  limited  to  the 


Item  17  block  (approximately  one-half 
typewritten  page]. 

(s)  Item  18.  Typed  name  and  Signature 
of  Contractor  Representative:  Self- 
explanatory. 

(t)  Item  19,  Contracting  Officer 
Certification:  The  form  is  to  be  signed 
and  dated  by  the  current  contractor 
officer. 

1SS3.204-70    [Amended] 

3.  In  subpart  1853.2,  section  1853.204- 
70.  paragraph  (o)  is  added  to  read  as 
follows: 


(o)  NASA  Form  XXX.  Contractor 
Performance  Summary.  NASA  Form 
XXX,  prescribed  at  1804.677,  shall  be 
used  for  reporting  a  summary  of 
contractor  performance  on  award  fee 
contracts. 

In  subpart  1870.3,  appendix  I,  the 
following  changes  are  made: 

a.  In  chapter  3,  section  301, 
paragraphs  If.  and  Ig.  are  redesignated 
Ig.  and  Ih.,  respectively;  and  new 
paragraph  If.  is  added  to  read  as 
follows: 

301    Mission  Suitability 
1.  Evaluation  Subfactors. 


f.  (1)  Proposal  risk  must  l>e  carefully 
considered  in  evaluating  proposals.  The 
proposal  risks  which  must  be  assessed  are 
those  associated  with  cost,  schedule,  and 
performance  or  technical  aspects  of  the 
program.  These  risks  will  be  considered  in 
the  Mission  Suitability  subfactors  and  the 
Cost  factor  evaluation.  Risks  may  be  inherent 
in  8  program  by  virtue  of  the  program 
objectives  relative  to  the  state  of  the  art.. 
Risks  may  occur  as  a  result  of  a  particular 
technical  approach,  manufacturing  plan,  the 
selection  of  certain  materials  processes, 
equipment,  etc.,  or  as  a  result  of  the  cost, 
schedule  and  economic  impacts  associated 
with  these  approaches.  Risk  may  also  occur 
from  the  impact  that  these  will  have  on  the 
offeror's  ability  to  perform. 

(2)  Identification  and  assessment  of  the 
performance  risks  associated  with  each 
proposal  is  essential.  The  SEB  should  prepare 
an  independent  assessment  of  potential  risks 
before  the  receipt  of  proposals. 

(3)  As  part  of  their  proposal,  offerors 
should  be  required  to  submit  a  risk  analysis 
which  identifies  risk  areas  and  the 
recommended  approaches  to  minimize  the 
impact  of  those  risks  on  the  overall  success 
of  the  program. 

(4)  In  evaluating  risks,  the  evaluators  most 
consider  the  SEB's  prior  assessment,  the 
offeror's  assessment,  and  make  an 
independent  judgement  of  the  probability  of 
success,  the  impact  of  failure,  and  the 
alternatives  available  to  meet  the 
requirements. 

(5)  Risk  assessments  shall  be  discussed  in 
evaluation  narratives  and  be  reflected  in  the 
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overaFl  mmerical  and  adjectfral  ratings  and 
the  strengths  •nd  weaknesses. 

(6)  It  is  the  responsibility  of  the  evalnation 
teams  to  inform  the  cost  team  of  identified 
risk  areas  and  the  potential  for  cost  impact 
•         •         *         *         * 

b.  In  Chapter  3.  section  308.  paragraph 
1  is  revised  to  read  as  fellows. 

303    Relevant  Experience  and  Past 
Performance 

1  Relevant  Experience  and  Past 
Perfomsnce.  This  factor  indicates  the 
relevant  quantitative  and  qualitative  aspects 
of  each  offeror's  record  of  performing 
services  or  delivering  products  similar  in  size, 
content  and  complexity  to  the  requirements 
of  the  instant  procurement.  Subfactors  under 
Relevant  Experience  and  Past  Performance 
must  include  the  same  subfactors  as  Mission 
Suitability. 

(a)  The  performance  risks  which  must  be 
assessed  are  those  associated  wfth  cost 
schedule,  and  performance  or  technical 
aspects  ot  the  program.  These  risks  are  those 
which  arise  as  a  result  of  the  offeror's  past  or 
current  experience  with  similar  types  of 
experience 

(b)  Data  on  the  offeror's  performance 
(including  that  of  major  subcontractors  or 
teaming  contractors)  will  be  obtained  from  a 
variety  of  sources.  Infomation  on  programs 
and  contracts  is  available  from  the 
Contractor  Performance  Summary  (CPS) 
report  system  from  the  center  CPS  focal 
potat  Information  on  pro-ams  and  contracts 
outside  the  CPS  system  and  information  on 
contractors  not  within  the  CPS  data  base  may 
be  obtained  firom  questionnaires  or 
intenrrews.  or  other  past  performarjoe 
assessment  systems  established  by 
contracting  activitiea  outside  the  agency. 
Questionnaires  or  interviews  should  \>e 
tailored  to  focus  on  informatioa  that 
demonstrates  performance  related  to  each 
evahiation  factor  or  subfactor. 

(c)  Performmjce  data  collection  is  not 
limited  solely  to  the  proposing  prime 
contractor  division.  Corporate-wide  data 
should  be  reviewed  to  determine  if  any 
corporate-wide  trends  are  relevant  to  the 
source  selection.  Ff  other  divisions,  corporate 
management  critical  subcontractors,  or 
teaming  contractors  perform  a  critical 
element  or  significantly  influence  the 
proposed  effort,  their  performance  record 
should  be  evaluated  and  the  risk  relative  to 
the  appropriate  evaluation  factor  or  subfactur 
should  be  assessed.  All  performance  risk 
assessments  that  include  soch  diverse  data 
must  separately  identify  and  documeDl  the 
data 

(d)  Evalaate  performance  data  so  that  any 
necessary  clarifications  can  be  obtained 
during  discussions.  Clarification  requests 
should  be  prepared  for  any  performance  data 
that  is  contradictory  or  unclear  If  it  is 
unclear  from  the  offeror  s  proposal  that  they 
are  aware  of  performance  data  that  results  in 
a  rating  below  "Very  Good",  the  performance 
data  must  be  discussed  with  the  offeror 

(e)  Each  performance  evaluation  and  risk 
assessment  will  consider  the  number  and 
severity  of  problems,  the  effectiveness  of 
corrective  actions  taken,  and  the  overall 


work  record.  The  assessment  of  performance 
risk  is  not  intended  to  be  a  simple  arithmetic 
function  of  an  offeror's  pcrfoimaiicc  on  a  list 
of  contracts:  bet  rather  the  infomation 
deemed  most  relevant  and  significanl  «viU 
receive  the  9%ateai  consideration.  In  the  Cost 
factor,  the  SSB  should  give  more 
consideration  to  efforts  for  similar  end  items, 
efforts  during  a  similar  phase  of  the 
acquisition  cycle,  and  to  efforts  with  similar 
contract  typo. 

c.  In  chapter  4.  section  402.  paragraph 
1..  insert  the  following  sentence  between 
the  first  and  second  sentences. 

402   Ervhiation  Plan 

1.  *  *  *  The  plan  wrill  also  set  forth  the 
technical,  cost  and  schedule  performance 
risks  developed  by  the  SEB.  *  •  • 
•        •        *         •        • 

d.  In  chapter  4,  section  404,  paragraph 
2.e.  is  revistsd  to  read  as  follows. 

404    Request  for  Proposals  (RFP's)— Review 
and  Approval 

2.*  *  • 

e.  (1)  The  Relevant  Experience  and 
Past  Performance  factor  shall  be 
described.  Each  offeror  shall  be 
requested  to  submit  a  past  performance 
volume  with  their  proposal.  Offerors 
should  be  cautioned  that  the     * 
Government  will  use  data  provided  by 
each  offeror  in  this  volume  and  data 
obtained  from  other  sources  in  the 
development  of  performance  risks 
assessments. 

(2)  Each  offeror  should  be  requested 
to  submit  information  on  contracts 
considered  relevant  in  demonstrating 
ability  to  perform  the  proposed  effort. 
This  information  may  include  data  on 
efforts  performed  by  other  divisions, 
corporate  management  critical 
subcontractors,  or  teaming  contractors, 
if  such  resources  will  be  brought  to  bear 
or  signiHcantly  influence  the 
performance  of  the  proposed  effort.  For 
all  present  or  past  contracts  deemed 
relevant,  offerors  should  be  requested  to 
provide  the  following  information. 

(a)  Company/Division  Name 

(b)  Program  Title 

(c)  Contracting  Agency 

(d)  Contract  Number 

(e)  A  brief  description  of  the  contract 
effort,  indicating  whether  it  was  R&D, 
development  production,  or  services. 

(f)  Type  of  contract 

(g)  Period  of  performance 

(h)  Original  contract  dollar  vahie  and 
current  contract  dollar  value 

(i)  Original  completion  date  and  current 
completion  date 

(j)  Name,  address,  and  telephone  number  of 
current  (or  last  if  contract  is  completed) 
Government  project  manager,  administrative 
contracting  officer  (ACQ),  and  contracting 
officer  (CO). 


(3)  Offerors  should  be  required  to  explain 
what  aspects  of  the  contracts  are  deemed 
relevant  to  the  proposed  effort.  Categorize 
the  relevance  determination  Into  the  specific 
evaluation  areas  used  to  evahiate  Iha 
proposal:  (List  factors  and  subfactors). 
Offerors  should  also  be  permitted  but  not 
required,  to  submit  information  on  significant 
achievements  or  explain  past  problems  they 
consider  relevant  to  the  proposed  effbr* 

(4)  Responses  should  be  limited  to  two 
pages  per  contract  and  a  maximum  shonkl  be 
established  for  the  entire  volume 


Appandixl 
Suamiy 

(Note-  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulattons) 

Source  Selection  Sensitive  (When  Filled  In] 

NASA  Form  XXX.  Contractor  tafarmance 
Suwnary  (CPS) 

I  Name/ Address  of  contractor  (division): 

2.  Location  of  contract  performance: 

3.  Initial,  Intermediate.  Final  report 

4.  Reporting  period 

5.  Contract  number 
a.  Center 

7.  CoDtract  period  of  performance: 

8.  Contract  percent  complete: 

9.  Contract  face  value: 

10.  Competitive,  noncompetitive: 

II  Program  title: 

12.  Program  description. 

13.  Evaluate  the  following  areas: 

Sup    Exc    Good    Fair    Poor    Unsat 

Understanding  requirements/Technical 

approach 
Management 

Exccllance  of  proposed  design 
Corporate  or  company  resoarces 
Contract /Business  Management 
Subcontract  Management 
Small  disadvantaged  business  program 
Key  personnel 
Cost  performance 
Adherence  to  schedule 
Reliability  and  maintainability 
Quality  assurance 
Other  (specify) 

14.  Technical  Point  of  Contact  (Name.  Title 
Phone  No ): 

15.  Contracting  point  of  contact  (Name, 
Title.  Phone  Na): 

16.  Contracting  officer  comments: 

17.  Contractor  comments: 

18.  Contractor  signature 

19.  Contracting  officer  certification:  As  the 
contracting  officer  on  this  contract.  I  certify 
that  the  above  information  is  an  accurate 
reflection  of  the  latest  award  fee 
determination: 

Name 

(Signature) 

[FR  Doc.  81-27915  Filed  11-21-01-  8:45  am] 
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IMTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

{Ex  Pwt*  No.  374  (Sub  12C)1 

Rail  Abandonments — PuMic  Uae 
Conditiona— Revision 

agehcy:  Interstate  Commerce 

Commission. 

action:  Proposed  rule. 

SUMNMAMV:  The  Commission  propofies  to 
modify  Its  regulations  concerning  the 
imposition  of  public  use  conditions  in 
abandonments  by  imposing  deadlines 
for  the  filing  of  requests  for  such 
conditions,  clarifying  that  public  use 
conditions  may  be  sought  in  all 
abandonment  proceedings,  and 
clarifying  the  date  when  our  jurisdiction 
to  impose  such  conditions  expires.  The 
speciHc  proposal  is  set  forth  below.  The 
Commission  requests  comments  on  the 
proposal. 

DATES:  Comments  must  be  received  by 
December  2,1. 1991. 

ADDRESSES:  An  original  and  15  copies  of 
comments  (and  any  replies)  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.] 
SUPPLEMENTARV  INFORMATION:  In  actual 
practice,  the  Commission  considers 
requests  for  public  use  conditions  under 
49  U.S.C.  10906  in  all  abandonment 
proceedings:  (1)  Formal  abandonment 
applications  under  49  U.S.C.  10903  et 
seq.:  (2)  individual  exemption 
proceedings  under  49  U.S.C.  10505;  and 
(3)  2-year  out-of-service  class 
exemptions  under  the  class  exemption 
at  49  CFR  1152.28.  Our  published 
regulations.'  however,  could  be  read  as 
making  public  use  conditions  applicable 
only  to  proceedings  involving  formal 
abandonment  applications.'  We 
propose  to  modify  our  regulations  to 
clarify  that  requests  for  public  use 
conditions  may  be  submitted  in  all 
abandonment  proceedings.' 


'  See  49  CFR  11S2J8. 

'  Bui  «ee  49  CFR  11S2.S0(d)(3). 

*  We  can  apply  (eclion  10806  to  exempted 
abandonments  even  though  the  literal  wording  of 
that  section  seems  to  require  Tmdings  "under 
section  10803."  which  are  not  made  in  exemption 
proceedings  under  section  10SOS.  Our  rationale  is 
the  same  as  the  rationale  used  to  support 
application  of  section  10805  even  though  the  literal 
wording  of  that  section  would  also  seem  to  require 
findings  under  section  10803 — a  contrary  conclusion 
would  elevate  form  over  substance.  See:  Exemption 
Of  Out  Of  Service  Rail  Line.  2  I.CC2d  14«.  15S  n.18 
(1986).-  and  Ex  Parte  No.  274  (Sub-No.  16). 


Moreover,  our  rules  currently  do  not 
provide  explicit  filing  deadlines  for 
requests  for  public  use  conditions, 
except  for  the  20-day  deadline 
applicable  to  our  2-year  out-of-service 
class  exemption  in  49  CFR  1152.50(d)(3). 
In  formal  abandonment  applications.  49 
CFR  1152.25(a)(2)(iv)  allows  parties  to 
submit  evidence  pertaining  to  public 
use;  and.  under  49  CFR  1152.25(c)(1).  this 
and  other  evidence  from  parties 
commenting  on  an  abandonment  is  due 
within  30  days  of  the  filing  of  the 
application  with  the  Commission.  In 
individual  exemption  proceedings,  we 
have  been  requiring  public  use  requests 
to  be  filed  within  10  dats  of  the  Federal 
Register  publication  announcing  the 
exemption.  We  propose  to  establish:  (1) 
An  explicit  30-day  deadline  for  the 
submission  of  public  use  conditions  in 
formal  application  proceedings,  and  (2) 
a  uniform  20-day  deadline  for  the 
submission  of  public  use  requests  for 
out-of-service  class  exemptions  and 
individual  exemption  proceedings. 

Finally,  section  10906  provides  that 
jurisdiction  to  impose  public  use 
conditions  expires  after  160  days  from 
the  effective  date  of  the  decision 
authorizing  the  abandonment  or 
discontinuance.  We  propose  to  add  an 
explicit  statement  of  this  jurisdictional 
limitation  to  our  regulations  in  order  to 
deter  the  filing  of  public  use  requests 
where  we  have  lost  jurisdiction  to  hear 
them. 

Environmental  and  Energy 
Considerations 

We  conclude  that  the  proposed  action 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603.  the 
Commission  is  required  to  examine 
specifically  the  impact  of  the  proposed 
action  on  small  business  and  small 
organizations.  We  conclude  that  this 
decision  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Railroads. 

Decided:  November  8. 1991. 


Exemption  Of  Rail  Une  Abandonments  Or 
Discontinuances — Offers  Of  Financial  Assistance 
(not  printed),  served  March  11. 1987.  Slip  Op.  at  p.  1. 


By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Stricklaocl,  Jr., 
Secretary. 

For  reasons  set  forth  in  the  preamble. 
Title  49.  Chapter  X.  Part  1152  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  UNES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U,S.C.  10903 

1.  The  authority  citation  for  Part  1152 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553.  559.  and  704: 11 
U.S.C.  1170;  16  U.S.C.  1247(d),  and  1248:  and 
49  use.  10321, 10362,  10505,  10903. 10904. 
10905. 10906. 11161.  and  11163. 

2.  Section  1152.28  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(a)(3)  and  by  adding  a  sentence  to  the 
end  of  paragraph  (b)  as  follows: 

91152^    PubNc  Use  Procedures. 

(a)  *  *  *  (3)  For  applications  filed 
under  Part  1152.  Subpart  C.  a  request  for 
a  public  use  condition  must  be  filed  not 
more  than  30  days  from  the  date  of  filing 
of  the  application.  For  abandonment 
exemptions  under  Part  1152.  Subpart  F 
or  exemptions  granted  on  the  basis  of  an 
individual  petition  filed  under  49  U.S.C. 
10505.  a  request  for  a  public  use 
condition  must  be  filed  not  more  than  20 
days  from  the  date  of  publication  of  the 
notice  of  exemption  in  the  Federal 
Register. 

(b)  *  *  *  Jurisdiction  to  impose  such 
conditions  expires  after  180  days  from 
the  effective  date  of  the  decision 
authorizing  the  abandonment  or 
discontinuance. 

§1152,50    [Amended] 

4.  In  S  1152.50.  paragraph  (a)(2)  is 
amended  by  adding  the  words  "and 
§  1152.28"  immediately  following  the 
word  "§  1152,27". 

(FR  Doc.  91-28113  Filed  11-21-91:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIIfa  Sarvica 
50  CFR  Part  17 
RIN  10ia-ABA2 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Pariod  on  Propoaad  Endangered 
Stahis  for  Six  Plants  and  Myrtle's 
SIhrerspot  Butterfly  From  Coastsi 
Dunes  In  Northern  and  Central 
Callfomla  | 

aocncy:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule;  notice  of 

reopening  of  comment  period. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  proposed 
determination  of  endangered  status  for 
six  plants  and  Myrtle's  silverspot 
butterfly  (56  FR  12318  March  22. 1991)  is 
reopened.  The  six  plants  included  in  this 
proposed  rule  are  Chorizanthe  howellii 
(Howell's  spineflower).  Chorizanthe 
valida  (Sonoma  spineflower).  Erysimum 
menziesii  (Menzies'  wallflower),  Cilia 
tenuiflora  ssp.  arenaria  (Monterey 
gilia).  Layia  camosa  (beach  layia). 
Lupinus  tidestromii  (clover  lupine),  and 
Myrtle's  silverspot  butterfly  (Speyeria 
zerene  myrtleae).  Reopening  of  the 
comment  period  will  allow  additional 
written  comments  on  this  proposal  to  be 
submitted  from  all  interested  parties, 
DATES:  Comments  on  the  proposal  will 
now  be  received  until  December  6, 1991. 
ADOncsSES:  Written  comments  and 
materials  should  be  sent  to  the  Field 
Supervisor,  Sacramento  Field  Office. 
2800  Cottage  Way  Room  E-1823. 
Sacramento.  California  95825.  The 
proposed  rule,  comments,  and  materials 
will  be  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Chris  Nagano,  at  the  above  address 
(916/978-4866  or  FTS  460-4866). 
SUPPLEMENTARY  INFORMATION: 

Badcground 

The  seven  species  included  in  this 
proposed  rule  are  Chorizanthe  howellii 
(Howell's  spineflower),  Chorizanthe 
valida  (Sonoma  spineflower).  Erysimum 
menziesii  (Menzies'  wallflower),  Gilia 
tenuiflora  ssp.  arenaria  (Monterey 
gilia),  Layia  carnoaa  (beach  layia) 
Lupinus  tidestromii  (clover  lupine),  and 
Myrtle's  silverspot  butterfly  (Speyeria 
zerene  myrtleae).  These  species  are 
restricted  to  northern  and  central 
California  within  the  foredunes  and 
dune  scrub  communities  and  adjacent 
sandy  habitats  occupied  by  coastal 
scrub  or  coastal  prairie.  The  six  plant 
taxa.  the  butterfly  and  its  larval  food 


plant  are  threatened  by  one  or  mote  of 
the  following:  commercial  and 
residential  development,  competition 
from  alien  plants,  off-road  vehicle  use. 
equestrian  use.  trampling  by  hikers, 
livestock,  and  sand  mining,  disposal  of 
dredged  material,  and  perhaps 
stochastic  (i.e..  random)  extinction  by 
virtue  of  the  small,  isolated  nature  of  the 
remaining  populations. 

On  March  22. 1991.  the  Service 
published  in  the  Federal  Register  (56  FR 
12318)  a  proposal  to  list  the  six  plants 
and  Myrtle's  silverspot  butterfly  as 
endangered.  The  comment  period  on  the 
proposal  originally  closed  on  May  21, 
1991.  A  public  hearing  was  held  in  San 
Rafael,  California  on  July  10. 1991.  and 
the  comment  period  was  extended  to 
July  22. 1991.  The  Service  is  aware  of 
information  developed  since  that  time. 
Reopening  the  comment  period  will 
allow  the  Service  to  consider  this  and 
any  other  information  in  determining 
whether  or  not  a  final  designation  of 
endangered  or  threatened  status  is 
warranted  for  these  six  plants  and 
Myrtle's  silverspot  butterfly.  Additional 
information  and  comments  may  now  be 
submitted  until  December  6. 1991.  to  the 
Service  office  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Mr.  Chris  Nagano.  Sacramento  Field 
Office,  at  the  above  address. 

Authority 

The  authority  for  this  section  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(16  U.S.C.  1361-1407;  16  U.S.C  1531-1544;  16 
U.S.C.  4201-4245;  Pub.  L  99-625. 100  Stat. 
3500,  unless  otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation, 

Dated:  November  14. 1991. 
William  E.  Martin, 

Acting  Regional  Director,  Region  1,  U.S.  Piah 
and  Wildlife  Service. 

[FR  Doc.  91-28100  Filed  11-21-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmoaplMrtc 
Administration 

50CFRPart222 
(Docfcet  Na  •11009-1252] 

Endangered  Fish  and  WHdNfa;  Qray 
Whaia 

AOSNCV:  National  Marine  Fisheries 


Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

summary:  Under  the  Endangered 
Species  Act.  NMFS  issued  a  proposed 
determination  that  the  eastern  North 
Pacific  (California)  stock  of  gray  whale 
should  be  removed  from  the  List  of 
Endangered  and  Threatened  Wildlife. 
This  proposed  change  is  based  on 
evidence  that  this  stock  has  recovered 
to  near  its  estimated  original  population 
size  and  is  neither  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  nor  likely  to  again 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  NMFS 
believes  that  the  western  Pacific  gray 
whale  stock,  which  is  geographically 
isolated  from  the  eastern  stock,  has  not 
recovered  and  should  remain  listed  as 
endangered. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  January  21. 1992, 
Any  request  for  a  public  hearing  must  be 
received  by  January  6. 1992. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Director.  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service,  1335  East- West 
Highway.  Silver  Spring,  MD  20910.  A 
copy  of  the  1991  Status  Review  Report  is 
available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  Kamella.  NMFS,  at  (301) 
427-2322. 

SUPPLEMENTARY  INFORMATION; 
Badiground 

The  Endangered  Species  Act  of  1973 
(ESA;  16  U.S.C.  1531  et  seq.)  is 
administered  jointly  by  the  U.S.  Fish 
and  Wildlife  Service  (FWS).  Department 
of  tiie  Interior,  and  NMFS.  NMFS  has 
jurisdiction  over  most  marine  species 
and  makes  determinations  under  section 
4(a)  of  the  ESA  as  to  whether  the 
species  should  be  listed  as  endangered 
or  threatened.  The  FWS  maintains  and 
publishes  the  List  of  Endangered  and 
Threatened  Wildlife  (the  List)  in  50  CFR 
part  17  for  all  species  determined  by 
NMFS  or  FWS  to  be  endangered  or 
threatened.  A  list  of  threatened  and 
endangered  species  under  the 
jurisdiction  of  NMFS  is  contained  also 
in  50  CFR  227.4  and  (  222.23(a), 
respectively. 

Section  4(c)(2)  of  the  ESA  requires,  at 
least  once  every  5  years,  a  review  of  the 
species  on  the  List  be  conducted  to 
determine  whether  any  species  should 
be  (1)  removed  from  the  List,  (2) 
changed  in  status  from  an  endangered 
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species  to  a  threatened  speciet  or  (3) 

changed  in  status  from  a  threatenui 
species  to  an  endangered  species.  NMFS 
completed  its  first  S-year  review  oa  the 
status  of  endangered  whaies  in  1964 
(Breiwich  and  Braham,  1984).  B^sed 
upon  that  status  review,  NKffS 
concluded  that  although  no  longer  in 
danger  of  extinction,  because  of  limited 
calving  grounds  and  coastal  habitat 
which  is  being  subjected  to  increasiog 
development,  the  eastern  Pacific  gray 
whale  [Eschrichtius  Robustufi)  stock 
should  not  be  delisted  but  should  be 
upgraded  to  threatened  (49  FR  44/74. 
November  8. 1984].  No  further  action 
was  taken,  however. 

On  fanuary  3. 1990  (55  PR  164).  NMFS 
announced  that  it  was  cooducting  status 
reviews  on  certain  listed  species 
(including  the  gray  whale)  under  its 
jurisdiction,  and  solicited  conuneots  and 
biological  information.  That  status 
review  has  now  been  completed  and  is 
available  to  the  general  public  (see 
AOORCSSCS). 

These  two  statu*  reviews  provide  an 
overview  of  the  available  information, 
along  with  pertinent  references 
concerning  the  distribution,  migration, 
stock  identity,  population  abundance 
and  management  concerns  for  the  gray 
whale.  The  information  in  this  proposed 
rale  is  derived  mainly  from  these 
reports. 

Summaty  of  Status  Review 

The  gray  whale  is  confined  to  the 
North  Pacific  Ocean.  Two  stocks  occur 
in  the  North  Pacific:  The  eastern  North 
Pacific  or  "California"  stock  which 
breeds  along  the  west  coast  of  North 
America,  and  the  western  Pacific  or 
"Korean"  stock  which  apparently  breeds 
off  the  coast  of  eastern  Asia  (Rice,  1981). 
Because  it  uses  coastal  habitats 
extensively,  the  gray  whale  was 
especially  vulnerable  to  shore-based 
whaling  operations  and  both  stocks 
were  severely  depleted  by  the  early 
1900s.  Under  legal  protection,  the 
eastern  North  Pacific  stock  has 
recovered  to  its  estimated  original,  pre- 
commercial  exploitation  population  size. 
The  estimated  present  stock  size 
(21.113+/ -668;  Brei»vick  et  a!.,  1989)  is 
above  Henderson's  {1972, 1984) 
estimated  initial  (1846)  stock  size  of 
15.000-20.000  but  below  Reilly's  (1981) 
estimate  for  carrying  capacity  of  24,000 
gray  whales.  Between  1967  and  1968.  the 
stock  increased  at  a  rate  of  3.2  percent 
( +  /  —  0.5  percent}  per  year 
(International  Whaling  Commission. 
1990;  and  see  Reilly  et  al.,  1983  and 
Reilly.  1967,  for  analysis  of  the  1987- 


1980  data:  Rugh  et  aL  19ga  for  the  198S- 
1986  data;  Breiwick  et  aJ^  1968.  for  the 
1988  population  estimate)  Using  ReiUy's 
(1981)  estunate  with  Breiwick  et  aJ.'s 
(1969)  estimate  of  population  size,  it  is 
likely  that  the  gray  whale  population  is 
within  its  optijnum  BU8tainal>le 
population  (OSP)  size  or  at  about  88 
percent  of  its  carrying  capacity  (21.113/ 
24,000=88  percent).  However,  more 
recently  Reilly  (in  press]  believes  it  is  ' 
not  entirely  dear  where  the  population 
is  In  relation  to  its  currently  carrying 
capacity.  The  stock  has  increased  in 
spite  of  increased  human  use  of  the 
coastal  habitat  [i.e.,  nearshore  migration 
route  where  mating  and  calving  occur), 
and  a  subsistence  catch  of  167  ( +  / — 3.S) 
whales  per  year  by  the  Soviet  Union 
during  the  past  30  years  (calculated  from 
data  in  Ivashin.  in  press). 

Most  of  the  eastern  North  Pacific 
stock  spends  the  summer  feeding  in  the 
northern  Bering  and  southern  Chukchi 
Seas.  An  unknown  number  of 
individuals  summer  along  the  west  coast 
of  North  America  in  apparently  isolated 
locations  as  far  south  as  Baja  California. 
Mexico.  Beginning  in  November,  this 
stock  leaves  the  Bering  Sea  and 
migrates  down  the  North  American 
coast  to  winter  mainly  along  the  west 
coast  of  Baja  California.  The  pregnant 
females  assemble  in  certain  shallow, 
nearly  landlocked  lagoons  and  bays 
where  the  calves  are  bom  from  early 
January  to  mid-February.  The  majority 
of  gray  whales  in  Baja  California 
(including  some  cows  with  calves) 
spend  the  winter  outside  the  major 
calving  lagoons  along  the  outer  coast 
apparently  from  Bahia  de  Sebastian 
Vizcaino  to  Boca  de  las  Animas.  The 
northbound  migration  begins  in  mid- 
February  and  continues  through  May.  By 
April,  the  early  migrating  whales  begin 
showing  up  in  the  southern  Bering  Sea, 
which  they  enter  through  Unimak  Pass. 

The  western  Pacific  stock  formerly 
occupied  the  northern  Sea  of  Okhotsk  in 
the  summer,  and  migrated  akmg  the 
coast  of  eastern  Asia  to  winter  calving 
grounds  which  probably  lie  along  the 
coast  of  southern  China  in  Gwangxi  and 
Gwangdong  provinces,  and  around 
Hainan  Island.  Until  the  turn  of  this 
centTHy,  another  migration  route  led 
down  the  eastern  side  of  japan  to  winter 
grounds  in  the  Seto  Inland  Sea,  Japan. 
The  status  of  the  western  Pacific  stock 
of  gray  whales  is  ancertain  (BrowneU 
and  Chun,  1977).  Sightings  of  24  animals 
in  the  Okhotsk  Sea  and  nine  off  the  tip 
of  Kamchatka  in  1983  (Blokhin  et  al., 
1985;  Votrogov  and  Bogoslovskaya. 
1986),  and  34  in  1989  in  the  Okhotsk  Sea 
(Berzin.  in  press)  surest  that  the  stock 


in  small.  There  is  no  evidence  that  it  hat 
reoccupied  its  entire  former  range 
(Omura,  1984)  and  Initial  stock  size  may 
have  been  only  a  few  thousand  (Omura. 
1988).  It  is  likely  that  the  stock  is  below 
a  critical  population  size  sufficient  for 
recovery  and  may  be  almost  extinct 
(Rice  et  aL  1984). 

The  gray  whale  foimeriy  occurred  ta 
the  North  Atlantic,  but  has  been  extinct 
there  for  several  centuries. 

Consideration  as  a  Species  Under  the 
ESA 

The  ESA  defines  "species"  to  include 
any  subspecies  of  ftsh,  wildlife,  or 
plants,  and  any  distinct  population 
segment  of  any  species  or  vertebrate 
fish  or  wildlife  which  interbreeds  when 
mature. 

Two  stocks  of  gray  whales  remain 
extant,  both  in  the  North  Pacific  Ocean: 
The  western  stock,  which  migrates 
between  feeding  grounds  in  the  Sea  of 
Okhotsk  and  calving  grounds  along  the 
South  China  Coast;  and  (2)  the  eastern 
stock,  which  migrates  between  calving 
grounds  along  the  West  Coast  of  Mexico 
and  feeding  grounds  in  the  Bering  and 
Chukchi  Seas  (Rice  and  Wolman.  1971). 
These  stocks  appear  to  be  significantly 
isolated  both  geographically  and 
reproductively  from  each  other.  Recent 
strandings  of  gray  whales  oo  the 
CoBunander  Islands  are  believed  to  be 
from  the  eastern  stock  while  gray 
whales  reported  along  the  Kamchatka 
coast  are  believed  to  be  from  the 
Okhotsk-South  China  population  (FWC 
1990).  Alternatively,  all  strandings  may 
be  from  the  Korean  stock  (Rice,  1981: 
rWC  1986).  Since  gray  whales  mate 
during  their  autumnal  southward 
migration,  rare  vagrants  would  make 
interbreeding  between  the  California 
and  western  Pacific  population  possible 
However,  that  possibility  would  be 
greatly  reduced  if,  as  Rice  (1981) 
believes  likely,  most  vagrarrts  are 
immature  animals.  The  absence  of 
sightings  between  the  Okhotsk  Sea  and 
the  Commander  Islands  suggests  the 
stocks  are  separate.  In  addition,  an 
absence  of  aboriginal  whale  hunting 
records  along  the  Pacific  coast  of  the 
Kamchatka  Peninsula  suggests  a  lack  of 
abundance  of  gray  whales  in  the  area 
and  a  hiatus  in  distribution  between 
eastern  and  western  stocks  (Mitchell. 
1990),  After  reviewing  the  data  available 
to  it,  the  International  Whaling 
Commission  (IWC)  Scientific  Committee 
on  the  Assessment  of  Gray  Whales 
(IWC,  1990)  agreed  that  the  eastern  and 
western  populations  of  gray  whales 


.1  : 


Federal  Register  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Proposed  Rules 


58871 


probably  represent  geographically 
isolated  stocks,  although  recognizing 
that  the  existing  data  are  not  conclusive. 
Based  on  the  above  discussion,  NMFS 
believes  that  the  eastern  North  Pacific 
gray  whale  stock  should  be  considered  a 
distinct  population  and  hence  a  species 
under  the  ESA. 

Sununary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  ESA  and  the 
NMFS'  listing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing, 
reclassifying  or  removing  species.  "The 
Secretary  of  either  the  Interior  or 
Commerce  depending  upon  the  species 
involved,  must  determine  through  the 
regulatory  process  if  any  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natiu-al  of  man- 
made  factors  affecting  its  continued 
existence.  Under  section  4(a)(2)  of  the 
ESA,  if  the  Secretary  of  Commerce 
determines  that  a  species  under  his 
jurisdiction  should  be  removed  from  the 
List  or  changed  in  status  from 
endangered  to  threatened,  the  Secretary 
then  recommends  such  action  to  the 
Secretary  of  the  Interior.  If  the  Secretary 
of  the  Interior  concurs  with  the  action, 
he  must  implement  the  action  by 
amending  the  List.  However,  if  a  species 
is  removed  from  the  List  the  Secretary 
of  (Commerce  or  the  Interior  depending 
upon  the  species  involved)  under  section 
4(g)  of  the  ESA,  must  implement  a 
system  in  cooperation  with  the  states  to 
monitor  effectively  for  a  period  not  less 
than  5  years  the  status  of  the  species 
and  must  use  the  emergency  authority 
provisions  under  paragraph  (b)(7)  of 
section  4  to  prevent  a  significant  risk  to 
the  well-being  of  any  recovered  species. 

(1)  The  Present  or  Threatened 
Destruction.  Modification  or 
Curtailment  of  Its  Habitat  or  Range 

Two  potential  threats  to  the  eastern 
North  Pacific  gray  whole  population 
may  be  increasing  vessel  traffic, 
including  whale  watching  activities,  and 
industrial  development,  including  oil 
and  gas  exploration  and  development,  in 
the  calving  lagoons,  feeding  grounds, 
and  along  the  migration  route. 

Commercial  cruise  boats  and  small 
pleasure  craft  may  result  in  harassment, 
especially  in  the  calving  lagoons  and 
along  its  migration  route  off  California. 
As  whale  watching  activities  increase 


rapidly  in  southern  California  and  on 
the  Baja  Peninsula,  harassment 
occurrences  are  increasing 
proportionally.  Whale  watching  by 
recreational  and  commercial  craft  may 
negatively  impact  migrating  gray  whales 
by  interrupting  swimming  patterns  and 
thereby  increasing  energy  consumption 
(IWC,  1990).  Vessels  in  the  calving 
lagoons  may  cause  short-term  flight 
reactions  by  gray  whales  when  the 
vessel  is  moving  at  high  speeds  or 
erratically,  but  will  show  little  response 
to  slow  moving  or  anchored  vessels. 
Gray  whales  have  been  reported  to 
avoid  vessels  at  ranges  of  roughly  0.5 
km.  and  less,  with  no  documented 
responses  at  further  distances  (IWC. 
1990).  However,  Jones  and  Swartz  (1984) 
in  a  study  of  gray  whales  in  Bahia  San 
Ignacio  found  that  data  suggest  that  gray 
whales  possess  sufficient  resiliency  to 
tolerate  the  physical  presence  and 
activities  of  whale  watching  vessels  and 
skiffs  and  the  noise  produced  by  this 
level  of  activity  without  major 
disruption.  They  believe  a  key  factor 
responsible  for  maintaining  a  stable 
population  within  their  study  lagoon 
was  the  establishment  of  the  gray  whale 
refuge  which  provided  an  area  free  of  all 
vessel  activity  to  which  whales  could 
retreat  and  the  behavior  of  commercial 
whale  watch  operators  to  minimize 
disturbance. 

Under  the  Marine  Mammal  Protection 
Act  (MMPA),  gray  whale  harassment  is 
considered  a  "take"  and  is  prohibited 
thereunder.  NMFS  has  estabUshed 
guidelines  for  whale  watching  in  order 
to  avoid  harassment  of  gray  whales  on 
their  migration  path  in  U.S.  waters  and 
will  propose  regulations  to  govern 
whale-watching  activities  later  this  year. 
These  regulations,  which  will  be 
effective  within  waters  under  U.S. 
jurisdiction  but  not  in  waters  under 
jurisdiction  of  the  governments  of 
Canada  and  Mexico,  will  esablish 
minimum  approach  distances  for  large 
cetaceans  and  will  require  procedures  to 
avoid  disrupting  the  normal  movement 
or  behavior  of  a  marine  mammal.  It  is 
anticipated  that  these  regulations  will 
strengthen  protective  measures  for  gray 
whales  principally  during  migratory 
periods. 

The  main  gray  whale  calving  grounds 
in  Mexico  are  Laguna  Ojo  de  Liebre 
(Scammon's  Lagoon  with  53  percent  of 
calves).  Laguna  Guerro  Negro  (9 
percent),  Laguna  San  Ignacio  (11 
percent)  and  Estero  Soledad  (12  percent) 
in  Mexico  (Rice  et  al.,  1984).  Minor 
calving  areas,  each  with  less  than  6 
percent  of  the  calves,  are  San  Juanico 
Bight,  Bahia  Magdalena,  Bahia  Almejas. 
and  Bahia  Santa  Marina  (Rice  et  al. 
1981, 1984).  Between  1972  and  1979,  the 


Mexican  Government  designated  three 
(Laguna  Ojo  de  Liebre,  Laguna  Guerro 
Negro,  and  Laguna  San  Ignacio)  of  the 
four  major  calving  lagoons  in  Baja 
California  as  gray  whale  refuges.  These 
are  the  lagoons  that  most  of  the  U.S. 
tour  boats  and  private  tourists  visit.  The 
number  of  vessels  allowed  in  the 
lagoons  at  any  one  time  is  limited  by 
permit,  and  entry  into  certain  areas  is 
forbidden.  To  provide  additional 
protection  of  gray  whales  within 
Mexican  waters,  the  Government  of 
Mexico  is  in  the  process  of 
implementing  its  own  standards  for 
governing  whale  watching  activities. 

A  second  potential  threat  to  the 
eastern  North  Pacific  gray  whale  stock 
is  oil  and  gas  exploration  and  related 
activities  along  its  migration  route.  Oil 
and  gas  exploration  is  contemplated  or 
under  way  on  the  outer  continental  shelf 
(OCS)  from  California  to  the  Beaufort 
Sea,  throughout  the  migration  range  of 
this  species.  (In  addition,  other  types  of 
mineral  resource  development  [e.g.,  gold 
mining)  are  under  consideration  within 
possible  gray  whale  feeding  areas  in  the 
Bering  Sea.)  Annually,  the  gray  whale 
population  migrates  by  or  through  at 
least  eight  oil  lease  areas  within  U.S. 
waters  (Rice  et  al.,  1984). 

On  the  winter  calving  grounds, 
exploratory  areas  include  sites  within 
and  adjacent  to  present  calving  and 
rearing  areas,  such  as  the  offshore 
waters  of  Sebastian  Vizcaino  Bay. 
where  seismic  exploration  for  gas 
deposits  took  place  during  1981. 

Potential  impacts  from  oil  and  gas 
exploration  and  development  include 
noise  disturbance,  contact  with  spilled 
oil,  habitat  degradation  and  possible 
loss  or  destruction  of  benthic  prey 
populations  upon  which  gray  whales 
depend.  Noise  disturbance  to  gray 
whales  has  been  studied  during  their 
migrations  along  the  California  coast 
(Malme  et  al,  1983  and  1984]  and  on 
their  calving  grounds  in  Baja  California 
Sur,  Mexico  (Dahlheim  1983, 1984; 
Dahlheim  et  al.,  1984).  Reactions  of  gray 
whales  to  recordings  of  industrial  noise 
and  to  a  seismic  airgun  source  during 
migration  have  shown  that  avoidance 
behavior  occurs  only  at  relatively  close 
ranges  at  decibels  greater  than  120  dB 
for  continuous  noise  and  160-170  dB  for 
pulsed  sounds  such  as  from  airguns 
(Tyack,  1988).  Malme  et  al.,  (1984)  for 
example,  found  a  50  percent  probability 
of  an  avoidance  response  of  2.5  km.  off 
central  California  for  a  seismic  array, 
but  only  40  m.  for  drillship  noises. 
However,  because  noise  from  oil  and 
gas  activities  occurs  at  frequencies 
which  overlap  gray  whale  calling  (and 
assumed)  hearing  frequencies,  they  may 
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also  influence  other  beiiavior  causing 
for  exaaple.  mterfeteoca  with 
socialization,  reprodactive  behavior  and 
communication. 

Reactions  of  giay  whales  studied  in 
their  calving  grounds  to  industrial  noises 
were  more  pronounced  than  those  found 
off  central  California,  including  vacating 
the  study  area  during  the  projection  of 
drilling  sounds,  as  well  as  changes  in 
the  acoustical  and  observed  surface 
behavior  and  distribution  (Dahlheim. 
1988). 

Gray  whales  may  also  be  sensitive  to 
noise  disturbance  on  their  feeding 
grounds  and  might  abandon  productive 
feeding  areas  if  excessively  distnibed. 
Reliance  on  less  productive  areas  could 
leave  the  animals  with  insufficient  body 
reserves  for  their  successful  migration 
and  reproduction.  However,  because  of 
its  abrindance  and  range,  the  piesenft 
gray  whale  population  could  Hkdy 
tolerate  without  significant  effects,  the 
short-term  and  non-recurring  local 
impacts  brought  on  by  seismic 
exploration  (NMFS  Biological  Opinion 
for  Lease  Sale  100.  dated  December  21, 
1904). 

A  third  potential  threat  to  the  gray 
whale  is  the  possibility  of  a  major  oil 
spill  that  would  affect  a  large  portion  of 
the  population.  Asswnutg  an  oil  spill 
were  to  occur  and  contact  gray  whales, 
the  worst  adverse  impacts  to  whales 
from  contact  would  include  death  or 
illness  caused  by  Ingestion  or  inhalation 
of  oil.  irritation  of  skin  and  eyes,  fooling 
of  feeding  mechanisnis.  and  reduction  of 
food  supplies  through  contaminatioa  or 
losses  of  food  organisms.  Although  no 
data  exist  at  this  time,  likely  direct 
adverse  unpacts  include  (1) 
conjunctivitis  and  corneal  eye 
inflammation  leading  to  ie<faioed  visioa 
and  possible  btindness.  (2)  development 
of  skin  ulcerations  from  existing  eroded 
areas  on  the  skin  surface  with 
8ubse(}uent  possibility  of  infection.  (3) 
compromising  of  tactile  hairs  as  seoooiy 
structures,  and  (4)  developaent  of 
bronchitis  or  pneumonia  as  a  result  of 
inhaled  itritanU  (Albert  1961).  In 
general,  however,  the  results  of  Ceraci 
and  St  Aubin  (1962. 1985:  Ceraci  1^ 
indicate  that  whales  are  Likely  to  suffer 
only  minor  impacts  if  they  contact  oil 
spills,  and  that  they  are  likely  to  recover 
from  these  effects. 

Because  the  probable  effects  on 
whales  from  contacting  oil  include 
temporary  fouling  of  baleen,  and  toxic 
effects  from  ingestion  of  oil  oil  spills 
may  pose  a  greater  problem  for  the  gray 
whale  on  its  feeding  grounds  than  during 
its  migration.  In  a  laboratory  study  on 
bowhead  whales  [Balaena  myslicetus]. 
baleen  plates  fouled  by  oil  had 
decreased  filtering  efTiciencjr  for  at  least 


30  days,  but  05  percent  of  the  efficiency 
was  restored  within  0  boors 
(Braithwaite  et  oL  1963).  However,  the 
toxic  effects  of  ingesting  oil  remain 
unknown.  A  recent  computer  model 
simulating  an  oil  spilL  projected  a  6.3 
percent  chance  that  at  least  one  gray 
whale  would  encounter  oil  in  the  Bcning 
Sea  during  the  30-  to  40-year  lifespan  of 
an  individual  oil  field  (Neff.  1990). 

Oil  spills,  the  chemicals  used  to  bceak 
up  and  sink  surface  oiL  and  other 
anthropogenic  materials  could  also  harm 
gray  whales  by  reducing  or 
contaminating  their  food  resource.  Gray 
whales  are  opportunistic  feeders  on 
benthic  ampeliscid  amphipods.  and 
other  bottom  dwelling  organisms 
(Nerini.  1984).  Most  feeding  takes  place 
between  May  and  September  in  the 
northern  waters,  with  little  food 
consumption  during  migration  and  on 
the  calving  grounds  (Nerini.  1984).  The 
effects  of  pollutants  on  the  benthic 
organisms  on  which  these  whales  feed 
are  generally  unknown.  Preliminary 
results  from  a  study  by  NMFS  on 
contaminants  found  in  gray  whales 
stranded  near  Puget  Sound  indicate  that 
heevy  metal  lev^  appear  to  be  too  low 
to  cause  any  deleterious  effects.  In 
addition,  the  concentrations  of  PCBs  and 
DOT  where  very  low  compared  to  other 
whale  levels  and  are  below  levels 
known  to  cause  impairment  (NMFS 
unpublished  data).  According  to 
Brownell  and  O'Shea  (1990),  levels  oA 
organochlorine  pollutants  that  may 
cause  reproductive  problems  in  other 
mammals  are  higher  than  those  reported 
in  baleen  whales.  In  addition,  gray 
whales  feed  mostly  in  colder  waters  that 
have  been  less  exposed  to 
organochlorine  pollutants  (IWC,  1990). 

Coastal  and  offshore  industrial 
activities  may  also  result  in  some 
impacts.  For  example,  in  the  calving 
lagoon  of  Guerrero  Negro,  daily 
dredging  and  vessel  traffic  between  1957 
and  1067  reportedly  caused  the  whales 
to  abandon  the  area.  S\x  years  after  the 
dredging  and  barge  activity  ceased,  gray 
whales  began  to  return  to  the  lagoon 
(Card  1974;  Bryant  and  Lafferty.  1980). 
Exploitation  of  phosphorus  near  the 
calving  lagoon  of  Bahia  Magdalena  may 
be  cause  for  concern  (Cordoba.  1981). 
Because  of  the  scarcity  of  suitable 
isolated  calving  and  ruu^ery  areas  for 
gray  whales,  and  the  whales' 
specialized  feeding  habits,  future  coastal 
or  shallow-water  development  should 
be  monitored  to  determine  the  effects  on 
any  critical  stages  of  the  gray  whale's 
life  cycle. 

As  the  recovery  of  the  gray  whale 
population  has  occurred  concurrent  with 
extensive  OCS  geophysical  exploration 
and  other  activities  throu^out  its  range. 


NMFS  concludes  that  current  and  near- 
future  levels  of  human  activities  do  not 
pose  a  threat  to  the  species'  continued 
existence,  but  does  not  rule  out  the 
possibility  that  parts  or  all  of  this  stock 
and  certaia  compoBcnts  of  its  habitat 
have  been  and/ or  are  being  stressed  or 
that  the  effects  will  not  be  manifested 
over  time  as  changes  in  productivity, 
mortality  or  distribution. 

(2)  Ovendilization  for  Commercial 
RecreaUooaL  Scientific  or  Educational 
Purposes 

As  a  resuh  of  commercial  whaling 
operations,  the  gray  whale  was  severely 
depleted  by  the  early  1900*8.  After^MO, 
commercial  %vhahng  on  gray  whales  was 
banned  by  the  International  Convention 
for  the  Regulation  of  Whaling.  Between 
1959  and  1989. 316  gray  whales  were 
killed  under  Special  Scientific  Permits 
off  California. 

Eskimos  living  on  the  shores  of  the 
northern  Bering  Sea  and  the  ChukcW 
Sea  have  hunted  whales  for  perhapw 
several  thousand  years.  In  Alaska,  the 
catch  is  mostly  bowhead  whales  with 
very  few  gray  whales  taken.  However, 
on  the  Chukotka  coast  of  the  U.S.S.R«, 
the  catch  has  been  almost  entirely  gray 
whales.  Since  1980.  gray  whales  have 
been  taken  by  the  Soviet  Government 
for  the  Chukchi  Eskimos  using  one 
modem  catcher  boat.  The  total 
aboriginal  catch  has  averaged  about  185 
gray  whales  per  3rear  since  1907.  The 
current  catch  limit  set  by  the  IWC  is  109 
per  year.  This  authorized  subsistence 
catch  of  gray  whales  in  the  Arctic  is 
believed  to  be  within  the  maximum 
sustainable  yield  for  the  species  (ReiUy. 
1904). 

(3)  Disease  orPredattoa 

The  natxiral  mortality  rate  of  the  gray 
whale  is  low.  approximately  0.056  for 
adults  aiul  0.132  for  juveniles  (Reilly, 
1981).  There  is  no  information  indicating 
that  disease  or  predatlon  constitutes  a 
threat  to  the  continued  welfare  of  the 
species. 

The  killer  whale  {Oninut  orca) 
appears  to  be  the  only  non-human 
predator  on  gray  whales.  Evidence  from 
the  necropsy  of  39  gray  whales  that 
stranded  on  St  Lawrence  Island 
indicated  that  10  had  been  killed  by 
killer  whales  (Fay  ef  a/.,  1978).  The 
mortality  rate  from  killer  whale  attacks 
is  unknown.  However,  the  frequency  of 
tooth  scars  on  gray  whale  carcasses 
indicates  that  killer  whale  attacks  are 
often  not  fatal 

Moderate  numbers  of  gray  whale 
calves  strand  in  and  near  tlw  nursery 
lagoons  (Swartz  and  Jones.  1963).  In 
addition,  a  few  adults  strand  every  /ear 
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throughout  their  range,  but  the  numbers 
appear  low  compared  with  the  size  of 
the  population  (Rice  et  al,  1964).  In  1960, 
29  (3  possible  recounts)  gray  whales 
were  reported  stranded  in  Alaska  from 
the  area  from  Prince  William  Sound  to 
the  Alaskan  Peniruula  and  into  Bristol 
Bay  around  the  time  of  the  EXXON 
VALDEZ  oil  spUl;  nine  (2  possible 
recounts)  of  those  animals  were 
reported  stranded  near  the  southern  end 
of  Kodiak  Island,  southwest  and  down- 
current  of  the  oil  spill  area.  In  1990,  26 
gray  whales  were  cotmted  off  the 
southern  end  of  Kodiak  Island.  Surveys 
of  the  other  areas  were  not  conducted 
that  year.  Although  some  gray  whales 
were  reported  in  1989  to  have  oil  on 
their  baleen,  apparently  none  had  oil  in 
the  digestive  tract  (Moore  and  Clark  as 
reported  in  IWC  1990).  The  relationship 
of  these  strandings  to  the  oil  spill  remain 
conjectural  at  this  time. 

Recent  strandings  reported  along  the 
Washington/Oregon  coast  have  also 
been  hi^er  than  the  mean  for  the  past  2 
years,  but  not  higher  than  historic 
records  (NWAFC  stranding  data).  The 
majority  of  these  animals  apparently 
died  outside  Puget  Sound  and  were 
carried  by  currents  to  the  outer  coast  of 
Washington  and  the  Straits  of  Juan  de 
Fuca. 

(4)  Inadequacy  of  Existing  Regulatory 
Mechanisms 

Existiitg  laws  and  regulations  are 
considered  adequate  for  the 
conservation  of  the  gray  whale.  Under 
legal  protection,  the  eastern  North 
PaciHc  gray  whale  stock  has  recovered 
to  near  or  above  its  estimated  pre- 
commercial  exploitation  population  size. 
Most  of  the  protective  measures  for  the 
gray  whale  would  remain  even  without 
listing  under  the  ESA.  The  gray  whale  is 
protected  in  the  United  States  under  the 
MMPA  and  the  Whaling  Convention 
Act,4ntemationally  under  the 
International  Convention  for  the 
Regulation  of  Whaling  as  well  as  under 
national  legislation  in  Canada,  Mexico, 
and  the  U.S.S.R.,  although  the 
effectiveness  of  this  legislation  is  not 
known.  Mexico  has  particularly  detailed 
legislation  protecting  the  calving 
lagoons  from  disturbance  (Klinowska, 
1991). 

Additional  protection  is  afforded. 
internationally  under  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  CITES  was  created  to  prevent 
species  becoming  threatened  through 
international  trade  (Wells  and  Barzdo, 
1991)  and  prohibits  commercial  trade  in 
seriously  threatened  species,  which  are 
listed  in  CITES  appendix  L  Trade  in 
appendix  I  species,  such  as  the  gray 


whale,  may  be  authorized  only  in 
exceptional  circumstances  (e.g., 
scientific  research),  and  provided  the 
import  is  not  for  commercial  purposes. 
All  international  shipments  must  be 
covered  by  an  export  permit  and  an 
import  permit  from  the  country  of 
destination. 

In  the  United  States,  irrespective  of 
the  outcome  of  this  proposal,  activities 
that  incidentally  take  marine  mammals 
are  either  limited  under  an  MMPA  small 
take  exemption  or  prohibited.  Oil  and 
gas  exploration  activities,  for  example, 
are  eligible  to  apply  for  a  small  take 
exemption  under  section  101(a)(5)  of  the 
MMPA.  Under  both  implementing 
regulations  and  Letter  of  Authorization, 
NMFS  requires  the  oil  and  gas  industry 
to  take  appropriate  measures  to  avoid 
impacts  to  gray  whales  and  to  plan 
leasing  and  exploration  activities  in 
such  a  way  as  to  reduce  the  likelihood 
of  adversely  affecting  the  gray  whale. 
The  Letters  of  Authorization  also 
include  requirements  for  monitoring  and 
reporting.  For  the  1091/92  exploration 
season,  NMFS  has  issued  five  Letters  of 
Authorization  (50  FR  47742,  Sept.  20, 
19D1). 

(5)  Other  Natural  or  Man-made  Factors 
Affecting  Its  Continued  Existence 

The  narrow,  nearshore  corridor  in 
which  gray  whales  migrate  results  in  a 
high  probability  that  they  will  encounter 
and  perhaps  become  entangled  in  gear 
from  several  commercial  fisheries. 
Norris  and  Prescott  (1961)  document 
entanglement  in  gillnets  since  the  late 
1950s.  Data  from  the  NMFS- 
administered  stranding  networks 
document  that  commercial  gillnet 
fisheries  take  gray  whales  incidental  to 
fishing.  NMFS's  Southwest  Region  has 
maintained  records  of  reported  gray 
whale  entanglements  in  California 
gillnet  fisheries  since  the  1984/85 
migration.  The  number  of  entanglements 
has  varied  from  a  low  of  7 
entanglements  and  no  mortaUty  during 
the  1985/66  migration  to  a  high  of  15 
entanglements  and  3  mortalities  during 
the  1988/87  migration.  The  number  of 
entanglements  and  deaths  declined 
during  the  1967/88  migration  to  7 
entanglements  and  1  mortality.  This 
reduction  in  entanglements  may  have 
been  due  to  regulations  implemented  by 
the  State  of  California  in  the  fall  of  1987 
that  require  flshermen  to  construct  their 
nets  so  that  whales  can  break  through 
them  and  that  prohibit  fishing  near 
major  whale  concentrations.  However, 
no  study  was  in  place  to  quantify  the 
effectiveness  of  these  regulations  and 
the  decline  in  entanglment  could  be  due 
to  natural  variation. 


The  California  Department  of  Pish  and 
Game  (CDFftG)  observed  one  entangled 
balaenopterid  (probably  a  minke  whale) 
during  177  observer  days  spent 
monitoring  the  shark  and  swordfish  drift 
net  fishery  in  1980.  CDFftG's  southern 
California  set  net  monitoring  program 
monitored  about  5  percent  of  the  fishing 
effort  during  from  1983  through  1986  and 
observed  no  gray  whale  entanglements 
(Collins  et  al.  1984, 1985. 1986;  Vojkovich 
et  al.  1987).  Likewise,  CDF&G  set  net 
observers  in  northern  California 
reported  no  gray  whales  entanglements 
during  monitoring  of  about  1  percent  of 
the  fishing  effort  from  1984  through  1967 
(Wild,  1985. 1986). 

In  the  Pacific  Northwest,  gray  whales 
have  been  observed  entangled  in  salmon 
set  nets  off  northern  Washington  and  in 
crab  pot  lines  off  Oregon.  These 
entanglements  are  infrequent,  occurring 
once  every  1  to  3  years  in  the  set  net 
fishery  and  once  every  3  to  5  years  in 
the  crab  fishery.  (NMFS.  1991). 

Heyning  and  Dahlheim  (1990)  reported 
on  strandings  and  incidental  takes  of 
gray  whales  from  Alaska  to  Mexico  for 
the  years  1975-1988.  Gray  whale 
strandings  were  examined  carefully  to 
document  whether  the  animal  had  been 
entangled  in  fishing  gear.  Some  known 
fishery  kills  of  gray  whales  bore  no 
evidence  of  entanglement  after 
stranding  despite  thorough  examination 
(Heyning  and  Lewis.  1990).  Data  from 
the  Heyning  and  Lewis  study  suggested 
that  (1)  sexually  immature  animals 
represented  90  percent  of  all  strandings, 
and  (2)  gray  whale  mortality  related  to 
fisheries  interactions  is  likely 
insignificant  relative  to  the  present 
population  size. 

Minimal  estimates  of  fisheries-related 
mortality  for  stranded  animals  ranged 
from  8.7  to  25.8  percent  (Heyning  and 
Dahlheim.  1990).  None  of  the  20  animals 
documented  in  that  report  from  Alaskan 
feeding  grounds  had  indications  of 
entanglement  in  fishing  gear.  In  the  Gulf 
of  Alaska  and  Alaskan  Peninsula  area,  4 
animals  out  of  29  (13.8  percent)  were 
involved  in  fishing  gear.  Baird  et  al. 
(1990)  reviewed  the  available 
information  for  British  Columbia  and 
found  4  animals  out  of  39  strandings 
(11.1  percent)  were  involved  in  fishing 
gear.  They  noted  that  if  they  included 
only  the  15  strandings  that  were 
carefully  examined,  then  26.7  percent  of 
mortalities  were  fisheries  related. 

The  fisheries  related  mortality  for 
Washington,  Oregon  and  northern 
California  are  8  out  of  50  (16  percent),  2 
out  of  23  (8.7  percent),  and  6  out  of  47 
(12.8  percent),  respectively.  In  southern 
California,  more  carcasses  have  been 
examined  thoroughly  and  25  out  of  92 
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(25.8  percent)  were  mortalities  related  to 
fishing  operations.  Heyning  and  Lewis 
(1990)  have  reviewed  baleen  whale 
'  entanglements  in  this  region  and  found 
that  the  majority  of  gray  whale 
entanglements  involved  immature 
animals  but  not  calves.  Almost  two- 
thirds  of  these  entanglements  occurred 
during  the  northbound  migration. 

Consultations  Under  Section  7  of  the 
ESA 

Between  January  20. 1983,  and 
December  21. 1984.  NMFS  issued  five 
site  specific  Section  7  biological 
opinions  concerning  gray  whales  that 
contained  Bndings  that  certain  OCS 
activities  could  jeopardize  the  continued 
existence  of  the  species. '  These 
opinions  were  for  OCS  Lease  Sale  57. 
Norton  Sound.  1/20/83;  OCS  Lease  Sale 
70.  St.  George  Basin.  3/9/83;  OCS  Lease 
Sale  89.  St.  George  Basin.  3/21/84;  OCS 
Lease  Sale  92.  North  Aleutian  Basin,  3/ 
21/84:  and  OCS  Lease  Sale  100.  Norton 
Sound.  12/21/84.  In  general,  these 
biological  opinions  noted  that,  other 
than  for  geophysical  seismic  surveys, 
impacts  from  drilling  noise  and  support 
activities  associated  with  OCS  oil  and 
gas  exploration  were  not  likely  to 
jeopardize  the  continued  existece  of 
gray  whales.  These  opinions  noted  that 
geophysical  seismic  activities  could 
affect  gray  whale  migrations  and  were 
likely  to  jeopardize  the  continued 
existence  of  these  species.  Similarly, 
these  opinions  noted  that  an 
uncontrolled  blowout  or  major  oil  spill 
in  the  sale  area  when  gray  whales  were 
present  was  likely  to  jeopardize  the 
continued  existence  of  this  species.  It 
was  noted  also  that  there  was 
insufTicient  information  to  determine 
whether  or  not  the  cumulative  impacts 
from  oil  and  gas  development  could 
jeopardize  the  continued  existence  of 
the  gray  whale.  Lease  sales  100  and  89 
were  canceled  in  April  and  May  of  1986. 
respectively.  Lease  sales  57  and  70, 
which  were  held  in  March  and  April, 
1983,  have  not  been  activated. 

Since  the  issuance  of  these  five 
biological  opinions  in  1983  and  1984,  a 
number  of  studies  have  been  completed 
on  the  possible  effects  of  OCS  activities 
^  on  gray  whales.  This  research  was 
discussed  in  some  detail  above.  In 
general,  research  results  indicate  that  (1) 


'  On  lanuary  2Z.  1982.  NMFS  iasued  a  regional 
Biological  Opinion  for  proposed  OCS  leasing  and 
exploration  in  four  planning  areas  of  the  Bering  Sea 
(i.e..  Norton  Sound.  Si.  George  Basin.  Northern 
Aleutian  Shelf  and  Navarin  Basin).  NMFS 
concluded  that  there  was  insufTicient  information 
concerning  oil  and  gas  exploration  activities  in  the 
Bering  Sea  to  allow  a  determination  whether  such 
activities  are  likely  to  jeopardize  the  continued 
existence  of  endangered  whales  found  there. 


the  size  of  the  gray  whale  stock  is  large 
and  increasing:  (2)  reactions  of  gray 
whales  to  recordings  of  industrial  noise 
and  more  particularly  to  a  seismic 
airgun  source  during  migration  have 
shown  that  avoidance  behavior  occurs 
only  at  relatively  close  ranges;  (3)  there 
is  a  low  probability  of  an  oil  spill 
resulting  from  a  blowout  during 
exploratory  drilling  (Minerals 
Management  Service,  1987a,  1987b):  (4) 
there  is  a  low  probability  of  any  spilled 
oil  intercepting  whales  (Neff,  1990);  and 
(5)  there  is  evidence  (Kent  et  al.  1982; 
Geraci,  1990;  Geraci  and  St.  Aubin,  1982; 
St.  Aubin  et  al..  1984)  indicating  that 
whales  may  be  able  to  avoid  contact 
with  spilled  oil.  are  likely  to  suffer  only 
minor  impacts  if  they  contact  or  ingest 
spilled  oil.  and  are  likely  to  recover  from 
those  effects.  Based  upon  these  results, 
NMFS  now  believes  that  while  the 
cumulative  impacts  from  oil  and  gas 
activities  may  have  the  potential  to 
adversely  affect  the  eastern  North 
Pacific  gray  whale  stock,  these  impacts 
are  not  likely  to  jeopardize  its  continued 
existence. 

More  recently,  biological  opinions 
concerning  gray  whales  have  contained 
no  jeopardy  determinations.  These 
include  biological  opinions  for  the 
Beaufort/Chukchi  Sea  (Lease  sales  71 
and  87  Beaufort  Sea  (Diapir  Field)  5/19/ 
82  and  12/19/83;  Lease  sale  87  and  97, 
Beaufort  Sea  12/19/83  and  5/20/87; 
Lease  Sale  109,  Chukchi  Sea  9/1/87;  and 
Arctic  Region  11/23/88).  the  Bering  Sea 
(Norton  Sound  OCS  mining  program;  5/ 
5/88)  and  northern  and  southern 
California  (Lease  Sale  91,  northern 
California  4/28/88;  Lease  Sale  73,  Santa 
Maria  Basin  8/9/83;  Lease  Sale  80, 
southern  California  10/4/83). 

No  new  lease  sales  are  proposed  for 
Washington,  Oregon,  or  central  and 
northern  California  before  1997.  In 
southern  California  no  lease  sales  are 
contemplated  until  at  least  1996  when  86 
blocks  in  the  Santa  Maria  Basin  and 
Santa  Barbara  Channel  will  be 
considered  (Minerals  Management 
Service,  1991).  In  Alaska,  two  lease 
sales  in  the  Beaufort  Sea  (1993  and 
1996),  two  for  the  Chuckchi  Sea  (1994 
and  1997)  and  one  each  in  Cook  Inlet 
(1994)  and  Gulf  of  Alaska  (1995)  are 
proposed,  and  several  additional  sales 
are  possible  (Minerals  Management 
Service.  1991). 

Discussion 

An  endangered  species  is  any  species 
that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range;  a  threatened  species  is  any 
species  that  is  likely  to  become  an 
endangered  species  within  the 


foreseeable  future.  The  ESA  requires 
that  a  determination  to  list  (or  delist)  a 
species  as  endangered  or  threatened  be 
made  solely  on  the  basis  of  the  best 
available  scientific  and  commercial 
information  concerning  that  species 
relative  to  the  factors  discussed  above,      i 

The  eastern  North  Pacific  stock  of  the 
gray  whale  has  recovered  to  near  or 
above  its  estimated  pre-commercial 
exploitation  population  size.  It  is  at  \ 

approximately  88  percent  of  its 
estimated  carrying  capacity  and  is 
probably  still  increasing.  NMFS 
therefore  believes  that  this  stock  is  not 
currently  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Moreover,  even  though  the 
eastern  Pacific  gray  whale  stock 
inhabits  coastal  waters  that  are 
increasingly  impacted  by  human 
activities,  the  stock  continues  to 
increase  and,  therefore,  is  not  likely  to 
become  an  endangered  species  again 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range. 
Based  upon  the  assessments  discussed 
above.  NMFS  believes  that  individual 
and  cumulative  impacts,  while  they  may 
have  the  potential  to  adversely  affect 
the  eastern  North  Pacific  gray  whale 
stock,  are  not  likely  to  jeopardize  its 
continued  existence.  Therefore.  NMFS 
believes  the  eastern  North  Pacific  stock 
of  the  gray  whale  should  be  removed 
from  the  list  of  Endangered  and 
Threatened  Species  under  the 
Endangered  Species  under  the  ESA. 
However,  because  the  gray  whale  is 
exposed  frequently  to  human  activities, 
and  cumulative  impacts  may  result  in 
some  indirect  effects,  long-term 
monitoring  of  the  health  of  the  gray 
whale  stock  should  be  conducted. 

Removing  the  eastern  North  Pacific 
gray  whale  stock  from  the  List  would 
not  result  in  a  major  reduction  in 
protection.  While  the  protections  and 
prohibitions  of  the  ESA.  including  the 
consultation  requirements  of  section  7. 
would  cease  to  apply,  the  gray  whale 
would  remain  subject  to  prohibitions 
against  taking  under  the  MMPA.  In 
addition,  because  the  species  also 
remains  protected  under  the  U.S. 
Whaling  Convention  Act  and 
International  Convention  for  the 
Regulation  of  Whaling,  the  number  of 
gray  whales  authorized  to  be  taken  for 
subsistence  purposes  would  continue  to 
be  limited  by  the  IWC. 

NMFS  also  believes  that  the  western 
Pacific  gray  whale  stock,  which  is 
geographically  isolated  from  the  eastern 
stock,  has  not  recovered  and  should 
remain  listed  as  endangered. 
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Monitoriiig     I 

Section  4(g)  of  the  ESA  requires  that 
whenever  a  species  is  removed  from  the 
List  the  Secretary  implement  a  system, 
in  cooperation  with  the  states,  to 
monitor  effectively  the  status  of  any 
species  that  has  recovered  to  the  point 
where  the  protective  measures  provided 
under  the  ESA  are  no  longer  necessary. 
This  monitoring  program  will  continue 
for  at  least  5  years  and.  if  at  any  time 
during  that  period  the  Secretary  finds 
that  the  species'  well-being  is  under  a 
significant  risk,  the  ESA  (section  4(b)(7)) 
provides  that  emei^gency  protective 
regulations  shall  be  issued  to  ensure  the 
conservation  of  any  recovered  species. 

As  part  of  its  monitoring  program, 
NMFS  intends  to  create  a  Task  Group 
responsible  for  monitoring  activities 
potentially  impacting  gray  whales.  This 
Task  Group  will  consist  of  marine 
mammal  scientists  familiar  with  either 
gray  whale  biology  or  related  subject 
matter  and  will  be  expected  to 
coordinate  internal  research  on  gray 
whales,  encourage  independent  research 
in  areas  not  currently  funded  or 
invetigated  by  NMFS.  and  serve  as  a 
quick  response  advisory  team  in  the 
event  of  any  catastrophic  event 
impacting  gray  whales.  The  Task  Group 
will  also  recommend  to  the  Assistant 
Administrator  for  Fisheries.  NOAA 
(Assistant  Administrator)  appropriate 
steps  necessary  to  mitigate  any 
catastrophic  event  including  the 
reimposition  of  emergency  protective 
measures.  Finally,  within  6  months 
following  the  conclusion  of  the  first  5- 
year  monitoring  program,  the  Task 
Group  will  conduct  a  comprehensive 
"status  review"  of  the  gray  whale  which 
will  be  forwarded  to  the  Assistant 
Administrator  for  approval  and  release 
to  the  general  public  for  review  and 
comment.  Included  in  that  report  will  be 
a  recommendation  on  whether  (1)  to 
continue  the  monitoring  program  for  an 
additional  5  years.  (2)  terminate  the 
monitoring  program  or  (3)  reconsider  the 
status  of  the  gray  whale. 

NMFS  encourages  the  Minerals 
Management  Service  (MMS)  and  other 
Federal  agencies  to  continue  studies  on 
gray  whale  distribution,  abundance,  and 
habitat  use  in  the  Bering.  Chukchi,  and 
Beaufort  seas  and  on  the  impacts  of 
seismic  exploration,  offshore  drilling 
activities,  oil  spills,  and  vessel  traffic.  In 
addition  to  research  on  gray  whales 
conducted  in  the  United  States  through 
independently  funded  sources  and  in 
Mexico  by  the  government  of  Mexico. 
NMFS  plans  to  conduct  the  following  as 
part  of  its  monitoring  program: 


(1)  Monitor  the  status  of  the  gray 
whale  and  habitats  esential  to  its 
survival; 

(a)  Conduct  a  biennial  population 
assessment  to  include: 

(i)  A  census  of  the  southbound 
migration  for  comparison  with  historical 
research: 

(ii)  Carry  out  research  as  needed  to 
determine  any  potential  biases  in  the 
estimation  of  procedures  [e.g.,  offshore 
distribution,  tails  of  the  migration,  ni^t- 
time  migration  rates); 

(iii)  Estimate  popidation  productivity 
using  data  obtained  from  (i)  and  (ii) 
above,  and  from  life  history  studies,  as 
may  be  appropriate,  such  as  calf 
production;  and 

(iv)  A  determination  of  the  shape  of 
the  productin  curve  of  the  population — 
that  is.  the  "point"  or  series  of  estimates 
which  suggest  that  the  population  has 
reached  its  carrying  capacity. 

(2)  To  the  extent  possible,  encourage 
MMS  to  continue  studies  to  determine 
the  impacts  of  oil  spills;  vessel  traffic, 
including  noise:  seismic  exploration:  and 
offshore  drilling  activities  on  gray 
whales. 

(3)  Continue  monitoring  the  level  of 
gray  whale  mortality  through  small  take 
and  commercial  fishery  exemptions, 
stranding  programs  and  other  activities. 

(4)  Implement  whale  watching 
regulations  for  U.S.  citizens  and  others 
within  the  U.S.  EEZ  and  promote  with 
Mexico  and  Canada  the  use  of  similar 
standards  for  whale  watching  within 
their  waters. 

(5)  Continue  find  promote  increased 
cooperative  studies  with  Mexico  to 
monitor  habitat  use  and  the  impacts  of 
whale  watching  on  the  Mexican  calving 
grounds;  encourage  the  enforcement  of 
gray  whale  sanctuary  regulations  in 
Mexico,  and  for  operators  of  U.S.  whale 
watch  vessels  to  observe  Mexican 
sanctuary  regulations. 

Public  Comments  Requested 

NMFS  is  soliciting  information  and 
comments  on  this  proposed  action. 
Specifically,  NMFS  is  requesting 
information  on  the  status  of  the  gray 
whale,  potential  threats  to  the 
population,  and  the  effects  of  activities 
on  the  species.  In  making  a  final 
determination  concerning  the  status  of 
the  gray  whale  under  the  ESA.  NMFS 
will  take  into  account  the  data,  views, 
and  comments  received  diuing  the 
comment  period.  In  accordance  with 
section  4(a)(2)  of  the  ESA.  NMFS  is 
requesting  the  concurrence  of  the  FWS 
on  this  proposaL 
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Classificatioii 

The  1982  amendments  to  the  ESA 
(Pub.  L  97-304)  in  section  4(b)(1)(A), 
restricted  the  information  that  may  be 
considered  when  assessing  species  for 
listing.  Based  on  this  limitation  of 
criteria  for  a  listing  decision  and  the 
opinion  in  Pacific  Legal  Foundation  v. 
Andrus,  657  F.2d  829  (6th  Cir..  1981), 
NNfFS  has  categorically  excluded  all 


endangered  species  listings  from 
environmental  assessment  requirements 
of  the  National  Environmental  Policy 
Act  (48  FR  4413.  February  6. 1984). 

The  Conference  Report  on  the  1982 
amendments  to  the  ESA,  notes  that 
economic  consideration  have  no 
relevance  to  determinations  regarding 
status  of  species,  and  that  Executive 
Order  (E.O.)  12291  economic  analysis 
requirements,  the  Regulatory  Flexibility 
Act  and  the  Paperwork  Reduction  Act 
are  not  applicable  ^o  the  listing  process. 
Similarly,  listing  actions  are  not  subject 
to  the  requirements  of  E.0. 12612. 

List  of  Subjecto  in  50  CFR  Part  222 

Administrative  practice  and 
procedure:  Endangered  and  threatened 
wildlife:  Exports;  Fish;  Imports:  Marine 
mammals;  Reporting  and  recordkeeping 
requirements. 


Dated:  November  18, 1991. 
WUIiam  W.  Fox.  Jr., 
Assistant  Administrator  for  Fisheriet. 

For  the  reasons  set  forth  in  the 
preamole,  50  CFR  part  222  is  proposed 
to  be  amended  as  follows: 

PART  222— ENDANGERED  FISH  OR 
WILDUFE 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Aulbority:  16  U.S.C  1531-1543, 

S  223.23    lAirandad] 

2.  In  I  222.23(a),  paragraph  (a)  is 
amended  by  removing  the  words  "Gray 
whale  [Eschrichtius  robustus  [glaucus. 
gibbosus))"  in  the  second  sentence  and 
adding  in  their  place  the  words: 
"Western  Pacific  (Korean)  Gray  whale 
[Eschrichtius  robustus]." 

(FR  Doc.  91-28081  FUed  11-21-91;  S.-45  am) 
MXMQ  CODC  SSie-lt4 


Notices 


Federal 

VoL  50.  No.  no 

Friday.  November  22,  1991 


This  section  of  the  FEDERAL  REGISTER 
contabv  tetiHuaats  ettw  Man  qNm  or 
proposed  rules  that  are  applicaCto  la  Um 
public.   Notices  of  hearings  and 

decisions  and  i«Mn|B,  <>e>efttows  sf 
auttxxity.  fHing  af  petrtiens  and 
applications  and  agency  statements  of 
organization  and  functiww  Jtm  «mii^te 
o(  documents  appaarinB  in  Mis  aeetion. 


ONCtMLmOHTS 


COIIHIlltlM,  Aj|0ihIi  Mid  tHMcv  Cff 
PuMcMMliiig 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Hampshire 
State  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.nt  and 
adjourn  at  5:30  p.cL  on  Wednesday, 
December  11, 1991.  The  purpose  of  the 
meeting  is  to  receive  a  report  from  its 
planning  subcommittee  for  a  community 
forum  on  "Racial  Tension  as  Affected 
by  Demographic  Changes  and 
Conununity  Actions  in  Southern  New 
Hampshire  Cities"  and  decide  on  forum 
plans. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  I. 
Binkley.  Director,  Eastern  Regional 
Division  at  (202)  523-5284,  TDD  (202) 
375-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  si^  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  19. 
1991. 

Carot-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-28157  Filed  11-21-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  horm  Under  Review  by  the 
Office  of  Management  end  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 


clearance  the  foUowing  proposal  lar 
collection  oi  information  uiider  the 
provisions  of  4he  Paperwoiii  Reduction 
Act  ^44  U.S.C  chapter  35J. 

40enc7:lratamatiD»al  Trade 
AdninietadinL 

T/Z/e/'Ei^port  Qualifier  Program. 
Form  hluabert:  Agency — IXA — OMB. 
Type  of  Request:  New  collection. 
Burderr  3,325  Hespondeitts;  1.083 
hours. 

nferoge  noun  Per  nesponse^  30 
luijiiflcs. 

Needs  and  Uses:  The  most  eflective 
and  productive  use  of  the  International 
Trade  Administration's  United  States 
and  Foreign  Commercial  Service 
Domestic  Operations  resources  is  to 
provide  assistance  to  infrequent 
exporters.  Program  emphasis  is  placed 
on  specialized  coimseling  adapted  to  the 
needs  of  the  clients.  Each  district  office 
will  use  this  program  to  ascertain  the 
capabilities  of  the  client  and  to 
determine  the  level  of  services  needed. 
This  information  will  enable  the  trade 
specialist  to  counsel  clients  about  their 
exporting  potential,  or  to  refer  clients  to 
other  appropriate  sources  or  assistance. 

Affected  Public:  Businesses  or  other 
for  profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer  Gary  Waxman. 
395-734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5327, 
14the  and  Constitution  Avenue,  NW., 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer. 
Room  3208  New  Executive  Office 
Building.  Washington.  D.C  20503. 

Dated:  Novemlwr  18, 1981. 
Edward  Mkfaals, 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc  91-28147  Filed  11-21-91;  8:45  am) 
MLUNa  COM  ssie-cw-« 


AOCNCV:  Intemationrf  Tre^ 
Administration/Import  AdniuB»tratiatt, 
Department  of  Commerce. 

ACnOM:  Notice  of  iniliation  af 
antidumping  and  couotexvaili^g  doty 
adiainistratian  reviews. 

SUMMABY:  The  Department  of 
Commerce  has  received  requests  to 
conduct  admini&trative  reviews  of 
variona  antidumpiag  and  «ouatervaibi|f 
duty  orders  and  fmdings  with  October 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECnvi  date:  November  22, 1991. 

rOR  RmTHER  INFORMATION  CONTACT: 

Roland  L  MacDonald.  Office  of 
Antidumping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230, 
telephone  (202)  377-2104. 

SUPPLEMENTARY  mFORMATION: 

Background 

The  Department  of  Comment  ("the 
Department")  has  received  timely 
requests,  in  accordance  with 
I  353.22(a)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings. 

Initiatioa  of  reviews 

In  accordance  with  J  9  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  October  31. 1992. 


Anttduniping  duly  proceadki0» 

Pariodstoba 

andlimw 

rwivwva 

Japarv 

■mmnA    Roltar    Bewlnga,    4 

mchae  or  Lms,  A-608-054 

Koyo  Sate)  Company.  Ltd.. 

NSK  Ltd..  NacN  FuPumM... 

8/1/90-9/30/91 

TaparadfloNar  Haartngs,  Over 

4  iTKlMa.  A-6a8-a04 

Koyo  Sako  Company.  Ltd.. 

NSK.  Ltd..  NTN  Corpora- 

lion,  NacM  R#aMN„ 

10/1/90-9/30/91 
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Antidumping  duty  proceadmga 


People's  Republic  of  China: 
Shop  Towels  of  Coltoa  A- 
570-003 

Chinalex.    CNART.    Tanpn 
Art*  and  Crtis  Import  arKl 

Export  Corporation 

CounlervaHing  CXJty  Proceadkigs 
Brazil: 

Certain    Agricultural    TMaga 

Toola,  C-351-406 

Indta: 

Certain  Iron  Metal  Construc- 
tion Caalinga.  C-533-063 .. 

1/1/90-12/31/90 

Iran: 

Roasted  In-Sltell  Pistachios, 
C-507-e01 . _.. 


Periodatobe 


10/1/90-9/30/91 


1/1/90-12/31/90 


1/1/90-12/31/90 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
SS  353.34(b)  and  355.34(b)  of  the 
Department's  regulations. 

"rhese  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22(c)  and  355.22(c)  (1989). 

Dated:  November  15, 1991. 
Joaepli  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance, 
(FR  Doc.  91-28148  Filed  11-21-91;  8:45  am] 
I  COM  ssts-oa-* 


(C-351-S04] 

Certain  Heavy  Iron  Conatructlon 
Caatlngt  From  Brazil;  Preliminary 
Reaults  of  Countervailing  Duty 
Administrative  Review 

AOENCV:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
heavy  iron  construction  castings  from 
Brazil.  We  preliminarily  determine  the 
net  subsidy  to  be  0.33  percent  ad 
valorem  for  all  firms  for  the  period 
January  1, 1990  through  December  31. 
1990.  In  accordance  with  19  CFR  355.7. 
any  rate  less  than  0.50  percent  ad 
.  valorem  is  de  minimis.  We  invite 
htterested  parties  to  comment  on  these 
preliminary  results. 

BPFECTIVB  DATE:  November  22. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  Levy  or  Michael  Rollin.  Office 
of  Countervailing  Compliance. 


International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  Telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  21. 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (56  FR  23271)  of  the 
countervailing  duty  order  on  certain 
heavy  iron  construction  castings  from 
Brazil  (51  FR  17786;  May  15. 1986)  for  the 
period  January  1, 1990  through 
December  31. 1990.  On  may  31, 1991.  the 
Government  of  Brazil  requested  an 
administrative  review  of  the  order.  We 
initiated  the  review  covering  the  period 
January  1, 1990  through  December  31, 
1990.  on  June  16, 1991  (56  FR  27943).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  heavy  iron 
construction  castings  from  Brazil,  which 
are  defined  for  purposes  of  this 
proceeding  as  manhole  covers,  rings  and 
frames;  catch  basin  grates  and  frames; 
and  cleanout  covers  and  frames.  Such 
castings  are  used  for  drainage  or  access 
purposes  for  public  utility,  water  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  number 
7325.10.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31, 1990.  and 
six  programs.  Three  companies 
produced  and  exported  the  subject 
merchandise  to  the  United  States  during 
the  reveiw  period. 

Hyperinflationary  Economies 

According  to  statistics  published  by 
the  Brazilian  government,  the  annual 
inflation  in  Brazil  during  the  review 
period  was  1.285  percent.  Under  such 
circumstances,  the  clustering  of  nominal 
countervailable  benefits  either  at  the 
beginning  or  at  the  end  of  the  review 
period  would  tend  to  distort  the  real 
value  of  the  benefit  bestowed  on  the 
firm.  In  this  review,  benefits  from  the 
Income  Tax  Reduction  for  Export 
Earnings  program  were  received  at  the 
beginning  of  the  review  period. 
Therefore,  we  have  made  a  downward 
adjustment  to  the  nominal  values  of 
annual  exports  used  to  calculate  the 
benefit  from  this  program.  This 


adjustment  is  based  on  the  price 
deflator  index  used  by  the  Brazilian 
government  during  the  period  of  review, 
the  Bonus  do  Tesouro  Nacional  (BTN). 
For  further  explanation  of  this 
methodology  see  Final  Negative 
Countervailing  Duty  Determination: 
Silicon  Metal  From  Brazil  (56  FR  26988, 
June  12, 1991). 

Calculation  Methodology  for 
Assessment  and  Cash  DepcMit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52325:  December  27. 1988).  First,  we 
calculated  a  country-wide  rate,  and  then 
weight-averaged  the  benefits  received 
by  the  three  companies  subject  to 
review  to  determine  the  overall  subsidy 
from  all  countervailable  programs 
benefitting  exports  of  the  subject 
merchandise  to  the  United  States. 
Because  the  country-wide  rate  was  de 
minimis,  as  defined  by  19  CFR  355.7,  we 
determine  the  rate  for  all  companies, 
regardless  of  the  level  of  benefits  to 
each  company,  to  be  zero.  See.  e.g., 
Final  Results  of  Countervailing  Duty 
Administrative  Review;  Ceramic  Tile 
From  Mexico  (56  FR  27496:  June  14. 
1991). 

Analysis  of  Programs 

(1)  Income  Tax  Reduction  for  Export 
Earnings 

This  program  was  previously  named 
Income  Tax  Exemption  for  Export 
Earnings.  Under  this  program,  exporters 
of  certain  heavy  iron  construction 
castings  are  eligible  for  a  reduction  from 
income  tax  on  the  portion  of  their  profits 
attributable  to  exports.  The  exporter 
calculates  the  tax-reduction  portion  of 
profit  based  on  the  ratio  of  export 
revenue  to  total  revenue.  Because  this 
program  provides  tax  reductions  that 
are  limited  to  exporters,  we 
preliminarily  determine  that  it  is 
countervailable. 

The  nominal  corporate  tax  rate  in 
Brazil  in  1990  was  30  percent,  while 
under  this  program,  profits  from  export 
sales  were  taxed  at  a  rate  of  three 
percent.  Furthermore,  Brazilian  tax  law 
permits  all  companies  to  reduce  their 
income  taxes  by  investing  up  to  24 
percent  of  their  tax  liability  in  specified 
companies  and  funds.  One  heavy  iron 
construction  castings  exporter  claimed 
this  income  tax  reduction  for  export 
earnings  on  its  tax  returns  filed  in  1990 
and  invested  in  the  specified  companies 
and  funds,  which  lowered  its  effective 
tax  rate  below  the  nominal  30  percent 
rate  during  the  period  of  review. 
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We  calculated  the  effective  tax  rate 
for  the  firm  by  dividing  (he  net  tint 
Usbiiity  by  net  taxable  income.  In  order 
to  ad^QSt  for  hjrpehnilatiQn.  the 
subsequent  figures  were  converted  into 
BTN  using  the  same  BTN  rate  used  in 
the  tax  reftnnw.  We  dtftenniaed  ftm 
export  profit  by  mnltiplyiag  the  exports 
to  sales  ratio  by  adjusted  operatins 
profits.  We  went  on  to  determine  ^e  tax 
reduction  by  iiilt^plyMnAg  export 
pio&t  ^  tke  difffreaoe  between  tke 
effective  tax  rate  and  the  preferential 
tax  rate  of  three  percent.  We  aRocarted 
the  tax  benefit  over  ttie  firm's  total 
exports.  The  fnin's  total  eicportfl  in  New 
Cruzados  for  1990  were  defeated  using 
the  arerage  BTN  rate  for  1996.  We  fcen 
weight-averaged  the  benefit  by  the 
firm's  ffcafe  of  exports  of  Are  subject 
merchandiM  to  tiie  United  States.  On 
dus  basis,  we  prenBiinaruy  dtrtei  mine 
tlie  benefit  frota  this  program  to  be  8.SS 
percent  ad  raforem  for  Indostria  de 
Ferro  e  Aco  Pianeta  Ijtda..  and  sero  for 
all  other  firms  for  the  period  lanHary  1, 
1910  through  December  31. 1980. 

Decree  Law  8034  of  Apdl  IZ 1990 
eliminated  tiiis  tax  reduction  and 
estabtished  a  prevafling  tax  rate  of  30 
percent  for  domestic  anJd  export 
earnings  for  tax  year  19S0  {the  1990  tax 
returns  wouM  be  filed  in  1991).  See,  e.g.. 
Final  Negative  Countervailing  Duty 
Determination:  Silican  Metad  Frasi 
Brazil  (56  FR  26988.  June  12. 1991).  We 
consider  this  elimination  to  be  a 
program-wide  change.  Etecause  it 
occurred  prior  to  the  issuance  of  ihese 
preliminary  resalts  aod  ihere  «re  ao 
cesidual  benefits  to  the  produoetsy 
exporters  of  certain  heavy  iron 
constructioa  castings,  we  bave  taken 
Ifais  program-wide  change  into  account 
in  setting  our  cash  deposit  xate. 
Therefore,  for  tlie  purposes  of  the  cask 
deposit  of  estimated  coaotervailiog 
duties,  we  preUminarily  determine  the 
benefit  from  this  program  lo  be  zero  for 
all  firms.  See  Countervailing  Duties: 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment  (S4  FR 
23366.  May  31. 1989)  Section  355.50{a){l) 
and  (23  at  page  23385. 

(2j  Programt  Not  Uaed^md  ELmiaated 

We  also  examined  the  foOowii^ 
pro-ams  and  preliminarily  determioe 
that  the  respondents  did  not  use  them 
during  the  peiiad  of  review  and  they 
have  been  terminated  by  (he 
Government  of  Brazil: 

A.  CA££X  Preferenb^  Woikii^  Capital 
Piaaacing  for  Exports. 
Tins  program  was  tenninatod 

effectrw  August  X).  lOIO.  by  Certird 
Sank  ReantntanlTM. 


B.  Preferential  Export  Financing  Under 
OC-OTCRE  6-2-«  (fuimeriy  C3C- 
CREGE 14-11)  of  the  Banco  do 
Brasfl. 

rates  applicable  to  these  loans  have 
been  equal  to  those  of  market  rate 
loms. 
C  Financing  for  the  Storage  «f 

MerchnnAse  Destined  for  Expert 

fRcsalution  MO  of  the  Centrri  Bank  af 

Brazil). 
This  program  was  terminated  by 
Resohi^on  1744  on  August  36, 1990. 

D.  Exemplien  of  iFf  and  Cnstoms  Ehfties 
on  Imported  Equipment  (GDI) 
The  Brazilian  Kfiuistiy  of  Pmance 
published  "Portsria  no.  176"  on 
Septembei  12. 1964,  ehminating 
these  uvait  pieuilums  efrective  May 
1. 19K. 

See.  e.g..  Fmal  Negative 
Cauotervailing  Duty  Determination: 
Silicon  Metal  From  Brazil  {56  FR  26888. 
June  12. 1991]  and  Fmal  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wheels  from  Brazil  tM  <=*  ISStt 

April  18,  laaa). 

Therefore,  for  purpose*  of  the  cash 
depaait  of  eatimated  countervaiiiag 
duties,  we  prciiraiaahly  detemuoe  the 
benefits  from  these  programs  lo  l»e  zero 
for  all  firms.  See  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
ILequest  ior  ihibUc  Commeot  4M  FR 
233M.  May  31.  IBM)  Section  355.50(a)  (1) 
and  (2)  at  page  23365. 

(3)  Other  Program 

We  also  examined  the  FINEX  Export 
Fioaccing  Pravuied  by  the  Fondo  de 
Financiamenlo  a  £};porLacao  program 
and  prelinuaaialy  detenaiae  that  the 
respondents  4lid  net  use  tbia  during  the 
review  period. 

Pwfaulnary  Restihs  ofReview 

As  a  result  of  our  review,  we 
preliiainarily  determiae  the  net  subsidy 
to  be  0.33  percent  ad  valorem  for  all 
firms  for  the  period  January  1, 1990 
through  DeoemAMT  SI,  1090.  fai 
acoerdance  with  IS  CFK  355.7,  any  rale 
less  Ikan  0.5  percent  ad  voioreir  is  de 
minimi*. 

Ttesefere.  the  Departaient  intoid*  ta 
iastnict  Ibe  Cestoras  Service  4a 
liquidate,  without  regard  io 
countervailing  duties,  shipments  of  ibis 
mercbaadiae  from  Brazil  for  aU  firms 
exported  «■  «r  after  January  1. 1980  and 
on  or  before  Oeoeasber  31. 1996. 

The  Department  also  intends  to 
instruct  the  Custoos  Service  to  waive 
cash  deposits  of  estimated 
couDtarvailiBg  daties.  as  provided  by 
sectiaa  7&]jaMtJ  of  the  Tariff  AcC  an  ail 
shipntenlsof  aubiect  mfunhandiae'fc— 


Brazil  entered,  or  withdrawn  from  the 
warahanse.  for  ciowsiiniptioB  on  or  a&er 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  procneding  n^  ceqneat 
disclosure  of  tie  calciilation 
methodology  and  interested  parties  may 
teq^BBl  a  bearing  not  later  Ibaa  10  days 
after  the  date  of  pnUicatian  of  iki* 
notice.  Interested  parties  majr  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pnUioatiaB.  Sebattal 
briefs,  limited  to  argnnents  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  bmit  for  filing  th* 
case  brief.  Any  hearing,  if  ret^ested. 
will  be  held  vvithin  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copiea  of  case  briefs  and 
rebuttal  biiefa  oust  be  served  on 
interested  parties  in  acoardanoe  widi  19 
CFR  355  Ja(c9. 

Representatives  of  parties  to  the 
proceeding  sftay  request  disclosure  of 
proprietary  infomation  under 
admiaistrative  protective  order  ao  later 
than  10  days  after  the  representative's 
client  or  emplojrer  becomes  a  party  to 
the  proceeding,  but  in  no  event  laler 
than  the  date  the  case  bciefg.  ander 
section  355.38(c),  are  due. 

The  Department  will  pdblish  (he  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebafttal 
brief  or  at  a  hearing. 

This  adflUBtstFa  live  review  and  notice 
are  in  acoardance  with  section  751(a)(lJ 
of  the  Tariff  Act  (10  US£L  l«7S(a)(li) 
and  19  CFR  355.22. 

Dated:  November  IS.  IML 
Eric  I.  Gaifinkei, 

MfigtaalSecPBtarrfm  Import  \ 

AdtninwttKtKML 

(FR  Doc.  91-28149  Filed  ll-a-«:  8:45  am] 


pTMkfMif  s  Export  CouodI;  Meelino 

AQENCV:  fntemational  Trade 
Administration.  Commerce. 

ACnOH;  Noticed  an  oyeaaaprth^g 

suMMAnr  Hie  EKpoit  Prcnotion 
Resources.  Commanications  and 
Marketing  SubcoQuaittee  of  the  the 
President's  Export  Coancil  is  holding  a' 
meeting  to  discuss  VS.  export  policy, 
export  financing  issues,  and  local  and 
federal  export  promotion  programs.  The 
President's  Export  CooncS  was 
estaMsbndna  Onoanriier  ao.  tan.  mi 
nooBstiMtad  May  4. 3»rB,  ta  advise  (^ 
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President  on  matters  relating  to  U&. 
export  trade. 

DATES:  December  16^  1991.  from  2  pan.  to 
4p.aa. 

AODiiesses:  Main  Commerce  Birilding, 
room  48aa  14tb  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20g3(X 
Seating  is  boailed  and  wHl  be  on  a  first 
come,  first  serve  basis. 

FOM  FURTHCR  INf OfWIATIOM  CONTACT 

Ms.  Sylvia  Lino  Prosak.  President's 
Export  Coimcif,  room  3215,  Washingtoa 
DC  20230. 

Dated:  November  1&  1991. 
Wendy  H.  Smith. 

Staff  Director  and  Ekeaitive  Secretary, 
President's  Export  Cbaacit. 

(FR  Doc.  91-28097  Filed  11-21-01:  a:45  an) 


PrMidwtt's  Export  CMmei:  INettnB 

AOmcv:  Intermtionri  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  a  partially 
meeting. 


r.  The  Foreign  Market 
Development  Subcommittee  it  holdiog  a 
partially  dosed  meeting,  Tba  dosed 
session  will  include  briefing*  and 
discussion  on  relations  with  our  trading 
partners  and  other  sensitive  matters 
properly  classified  under  Executive 
Order  123SB.  The  briefings  and 
discussion  in  tba  open  T^MStrn  will  cover 
ways  to  promote  the  developaeot  of 
trade  promotion  programs  in  various 
world  HMffkato  and  iaaaes  of  trade 
cooperatioa  througboat  the  Americ 
The  President's  Export  Coancil  i 
established  on  December  20, 1973,  and 
reconstituted  May  4. 197».  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade. 

DATIS:  December  0. 19B1.  Open  Srsston 
from  10  a.m.  to  11  asa.  Closed  Sassioa 
from  11  ajn.  to  noon. 


:  Main  Commetea  ftiH«tii»g. 
room  4630. 14tb  Street  and  Cantitntioo 
Avenoe.  NW..  Washingtoa.  DC  2Q8a0i 

TON  nNrrHtR  mfonmation  contact: 
Ms.  Annette  RhJiard,  President's  Export 
Coundl.  room  3215.  Washington.  DC 
20230. 

Dated:  Deceaiber  IB.  1981. 

Woody  RSadttk 

Staff  Director  ami  Execative  Secretary, 
PresKteint  Export  Councit. 


wosiara  annniBnn  i 

ConaoUdatnd  Dndsion  on  AppMaHoiw 

for  Duty-FrM  Entry  of  SdantHte 

Instrumants 

This  is  a  decision  consoRdnled 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  CPub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  42IM.  U.S. 
Department  of  Commerce,  14th  and 
Constituthm  Avenne,  NW.,  Washmgton, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  ayiivalent 
scientific  value  to  the  foreign 
instruments  described  bdoar.  for  sacb 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
State*. 

Docket  Number:  91-110.  Apptictmt 
Western  Michigan  Institute.  Kalamazoo, 
MI  49008.  Instrument  Mass 
Spectrometer.  Model  S/001. 
Manufacturer  VG  Instruments.  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  41120.  August  19. 1991.  Reasons:  Tlie 
foreign  instrument  provides:  a  universal 
Faraday  triple  collector  with  a  separate 
H/D  analyzer  and  an  iotemal  preciaioD 
of  0.03  per  mil  for  3  bar/ul  samykM  of 
CO,. 

Docket  Number  01-125.  Appticaot: 
Massacbuaatts  Ixtstitute  of  Technology. 
Cambridgs.  MA  02139.  Imstrvment 
Metallorganic  Epitaxial  Reactor. 
Manufacturer  Thomas  Swan  and 
Company  Ltd^  Um'ted  Kingdom. 
Intended  Use:  See  notice  at  56  FK  48497. 
September  13, 199L  Reasons:  The 
foreign  instroment  provides  a  amaQ 
reaction  vessel  attowing  operation  with 
input  flow  as  low  as  5.0  Hters  pet  second 
at  atmospheric  presstire  and  manual 
control  capability  lo  optimize 
instructiona)  osft 

Tba  capability  of  each  of  the  lort^ 
instruments  described  above  is  pertinent 
to  each  apidicant's  intended  purposes. 
Wa  know  ol  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
either  of  the  foreign  instruments. 
Frank  W. 


(FR  Doc.  91-28150  Pttod  ll-»-9t;  8:49  am| 
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Caribboan  FWMqr 
CouncH;  PubHc  Fad-findlnt 

AQCNCV:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 


The  Caribbean  Fisbery  Manageawnt 
Council  (Coandk)  wiH  bold  six  separate 

fact-finding  meetings  during  November 
and  December  1991  to  obtain 
biformation  born  tlM  pubftc  rcgaiding 
the  taking  of  corals  and  other  aasociated 
organisms  that  may  result  in  damage  to 
the  reef  environment.  These  meetings 
will  provide  an  opportunity  for  the 
pubfic  to  provide  information  to  die 
Council  about  the  aquarium-trada 
fishery  in  Puerto  Rico  and  the  U3. 
Virgin  islaods.  and  possible 
management  sncaaures  to  be  iadaded 
into  a  fiabery  maoagemant  plan. 

The  CouncH  will  be  seeking 
information  from  the  public  on  the  need 
to  protect  the  coral  environment  from 
the  taking  of  live-rock  and  other 
associated  orgsQisms  that  may  result  in 
damage  to  tbe  coral  reef  ecosystem. 
Two  of  the  relevant  questions  to  be 
addressed  ace:  (1)  What  management 
measures  can  be  implemented  to  protect 
the  reef  ecosystem?  and  (2)  What 
measmes  can  be  talcen  to  protect  the 
aquarium  trade  fishery  from  over- 
exploitation? 

The  six  meetings  will  be  held  Itom  7 
p.m.  to  10  p  JXL.  as  follows: 


November  21 
Coafarenca  Room.  Legislatavo 
Baiklfng,  St.  Thonas,  U.S  Vifgin 
Islands, 
November  22 
Conference  Room.  Legislature 
Building,  St.  Crobc.  U.S.  VI^{ia 
Islands. 
November  25 
Conference  Room.  Parador  VlUa 
Parguera,  Lajas,  Puerto  Rico. 
November  28 
Theater,  Colegio  de  Ingenieroe  y 
Agrimensores,  Nin  and  ferret 
Streets.  Hato  Rey,  Puerto  Rfco. 
December  4 
Munidpal  Gymnasium.  Culebra. 
Puerto  Rico. 
Decembers 
Centro  da  Usos  Multiples.  Vieques. 
Puerto  Ric& 

For  more  information  contact  Miguel 
A.  Rokm,  Executive  Dn^ctor.  Caribbean 
Fishery  Management  COundl,  Banco  de 
Ponce  Building,  suite  1106,  Hato  Rey, 
Puerto  Rico  00916-2577:  telephone:  (809) 
786-5928. 

Dated:  November  IS,  1991. 
Davkl  S.  CrMtin. 

Deputy  Director.  Office  ofFiaJterim 
Conaervatioa  aad  MaaegBmenL  National 
Marine  Fisheries  Service. 
(FR  Doc.  9\-2MBZ  Filed  11-21-91:  a:4&  aa) 
■hlunq  coos  MiM>-n 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECnvc  DATE  December  23, 1991. 
AOORESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  30,  September  6  and  October  4, 
1991,  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notices  (56  FR 
42985.  44077  and  50316]  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the  service 
at  a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Conunittee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Link,  Quick  Release 

5340-00-NSH-0008 

(Requirements  of  the  Navy  Ships  Parts 
Control  Center) 
Loop,  Kevlar 

534O-0O-NSH-O009 


(Requirements  of  the  Navy  Ships  Parts 

Control  Center) 
Binder.  Pilot's 
751CMX)-NSH-0010 
(Requirements  of  Wright-Patterson  Air 

Force  Base.  Ohio) 

Service 

Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  Building  200,  Arlington  Heights, 

Illinois. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 
[FR  Doc.  91-28110  Filed  11-21-91:  8:45  am) 
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Procuremsnt  Ust  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
delete  military  resale  commodities 
previously  furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  December  23, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Berverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated]  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  the 
Procurement  List: 

Commodity 
Oil,  Lubricating 


9150-00-836-8641 

Services 

Grounds  Maintenance.  North  and  South 

Ihipiexes.  Naval  Weapons  Center.  China 

Lake.  California 
Janitorial/Custodial.  Federal  Building  and 

U.S.  Courthouse,  515  West  First  Street, 

Duluth,  Minnesota 
Operation  of  Tool  Crib,  Kelly  Air  Force  Base, 

Texas 

Deletions 

It  is  proposed  to  delete  the  following 
military  resale  commodities  from  the 
Procurement  List: 

Item  No.  and  Name 

060  Roller  Ball  Pen,  Red 

061  Roller  Ball  Pen.  Blue 

568  Board,  Ironing.  Table  Top 
581  Flatware,  Assorted 

583  Flatware,  Forks 

584  Flatware.  Spoons 

620  Vest,  Safety,  Joggers.  Small 

662  Web.  Cargo,  Large  Car  Top 

663  Web,  Cargo,  Small  Car  Top 

664  Web,  Cargo,  Large  Truck 

665  Web.  Cargo,  Small  Truck 
912  Brush,  Lint,  Plastic  Filament 
935  Christmas  Textiles 

993  Pens,  Stick,  Air  Force 

994  Pens,  Stick,  Army 

Beverly  L  Millunan. 

Executive  Director 

[FR  Doc.  91-28111  Filed  11-21-«1:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB]  has 
been  requested  by  December  22. 1991. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Request  for  copies  of  the  proposed 
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information  collection  request  should  be 
addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW„  room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20;{02. 

FOR  PURTHfR  INFORMATION  CONTACT 
Mary  P.  Liggett.  (202)  708-5174. 
•UPPLEMENTARV  MFOMMTION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  rtquket 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportaiity  to  comment  ob 
information  colkction  requests.  OMB 
may  amend  or  vsaive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiSty  to  perform  its 
statutory  obligations. 

The  Director,  O^ice  of  Infonnatk)B 
Resources  Management,  pubbshes  tkis 
notice  with  the  attached  prc^KMed 


information  collection  request  prior  to 
submission  of  this  request  to  OMB,  This 
notice  contains  the  following 
information-  (1)  Type  of  review 
requested.  e.g.,  expedited;  (Z)  Title:  (3) 
Abstract;  (4)  Additional  Infonnation:  (5) 
Ftequency  of  collection;  (6)  Affected 
ptfblic;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachaent  to  this  notice. 

Dated  Novenber  18. 1991. 
IklaiyP.Linatt. 

Acting  Dirwctor,  Office  of  Information 
Resource*  Management 

Office  of  btefgovemmental  and 
Intetagency  Affairs 

Type  of  Review:  Expedited. 

Title:  Presidential  Academic  Fitness 
Award  (PAFA)  School  Participation 
Order  Form, 

AbttracL-  This  form  will  be  used  by 
pubhc  and  private  scbods  interested  in 


participating  in  the  Presidential 
Academic  Fitness  Awards  Program.  The 
Department  will  use  this  information  to 
determine  the  number  of  award 
certificates  required  by  each  participant 

Additional  Information:  An  expedited 
review  is  requested  in  order  to  process 
the  Presidential  Acadesiic  Fitness 
Awards  in  a  timely  faiskion.  Failure  to 
collect  tkis  information  would  interfere 
with  program  needs  since  awards  could 
not  be  made. 

Frequency:  Annually. 

Affected  Public:  IndiTiduals  or 
households;  State  or  local  governments; 
non-profit  institutions. 

Reported  Burden 

Responses:  52,00$. 

Recordkeeping  Buiden 

Recordkeepera:  (X 
Burden  Hours:  17,333. 
Burden  Hours:  0. 
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U.S.  D*p«tm«nl  ol  Educatton 
PimW«tfal  ACAOBffC  FiktMs  ' 


GENERAL  INFORMATION 


I  you  do  not  rM«(v«  your  MMWdt  «Mi  day*  prior  to  your 
cwMnorty.  col  «io  PAFA  hoUino  1-e0(M38-7232. 

Thoro  to  no  chorgo  to  ordw  PAFA  cortmcotoo. 


OrdMt  should  bo  nwilod  by  AprN  4  to  bwuro  odoquato  llino  tor 
dclivoiy. 

Otdws  win  bo  occoptod  ufKH  Juno  30  from  Individual  achooto 
ONLY. 

•  Cortificalao  aro  givwi  ONLY  at  tho  fid|  grado  ol  Etomantaty.  MWdla  or  Junior  High,  and  Sonlor  High  School. 
Thoaa  achooto  having  multi-tovato  (o.g  K-«.  7-12.  K-12)  may  ofdaf  mw  than  ona  laval  ol  award*. 

Ptoasa  note  tha  sampla  comptotad  Ordar  Fonn  balow.  Tha  numbar  ol  ExUaordlnaiy  EflortAfj^ 

to  computad  automatically  baMd  upon  10%  ol  tho  numbar  ol  acadamto  achtovamart  eartWc  to*  ordarad. 


^ 


^      Amm6  Laval  1 
V*      Elamanlaiy 


Awari  iM 


1.  Ctrcto  Highatt  Orsda  In  School 

2.  Total  Numbar  of  Studanu  In  Thto  Orad* 

3.  Numbar  ol  Cartificata*  Naadad  ^ 

4.  Clfcto  Ya*  or  No  for  Extraordinary  Effort  Award     ^ 

5.  Data  ol  Award  Caramony 


=£ 


I*  Jf,  High       ^ 

7  8,9 


U.S.  DEPi 
PneS«3BIT1AL 

SCHOOL  AWARD  ORDER 


IkTION 
FITNESS  AWARD 
IR  CERTIFICATES 


1.  CIrcto  Highast  Orada 

2.  Total  Numbar  ol  Studant* 

3.  Numbar  ol  Caitiflcat**  Naadb{l 


in  Schoo(,»«^  A 

ant*  in  (TitoGTlls* 


Award  Laval  t 
Elamanlary 

4.5,67.8 


Award  Laval  2 
Middtoyjr.  High 

7.8.9 


:| 


4.  Circto  Ya*  or  No  for  Extraordinary  Effort  Award 

5.  Data  ol  Award  Caramony  ^____^^^___ 


Ya* 


No 


Y** 


No 


ANY  ERRORS  ON  ADDRESS  LABEL  AND  CHECK 
IGE  IS  REQUIRED. 


Award  LavalS 

Sanior  High 

12 


No 


Award  Laval3 
Sanior  High 

12 


Ya* 


No 


7.  AFFIRIulATION:  I  affirm  that  our  achool  haa  usad  national  PAFA  critaria 
to  talact  atudant*  for  thto  award. 


StgnMiOT  •>  Mndpri 


lO 


|,.|.....|||.|..|...|.||n|.| |||>|«'M|||.|..| 


« 

o 
Z 


s 


N 
CM 

h 

a 

> 
o 
Z 

10 

'C 


CD 
CM 

6 
Z 

CO 

in 


> 


S 

OB 


s 


OSZe-SOSOS  "O'D  *UO|0U|MMM 
uoiieonpg  |o  luauiwKiaa  *8'n 

uiejDojd  6PJ8MV  sseiqu  oimsOVOV  iBRuepisejd 


r 


A 


A 


Awards  are  given  at  three  levelj 
who  futfiU  all  criteria  listed  bel< 


GRMX  POMT  AMBMGE 


PRESIDENTIAL  ACADEMIC  FITNESS  AWARD  (PAFA) 

ho  are  graduating  from  elementary  school,  middle  or  |urrior  high  school,  and  Ngh  school  Students 
e  Presidential  ACADEMIC  Fitness  Award.  These  national  PAFA  criteria  are  not  To  be  modified. 


i^MCfMGE:  Th*  «•«■■♦ 
■faflwgndM 
^  lltlr^aM  (caliL  Otmmtatt 


■TAMGM02EO  ACMCVEMENT  TCn' aATlBW 
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iviCLW  oconB  M  reun  OF  iw 

FOUOMNQ  SUBJECT  AflEAS:  The 

by  9i«dMMlDii « IMM  12  Mgk 


Public  reporting  burden  for  thie  collection  !•  Mtimeted  to  average  20  minulea  per  reaponM,  Including  the  time  tor  reviewing  Inatiuetiona,  aMreMng  axMIng  daU 
source*,  gathering  and  maintaining  data  needed,  and  completing  and  reviewing  ttie  collection  o(  inlormatlon.  Send  comments  regarding  thla  burden  aadmala, 
including  kuggestlon*  lor  reducing  this  burden  to;  U.S.  Department  of  Education,  Information  and  Compliance  Division,  Washington.  O.C  2Q202-46S1;  and  to  tlM 
Otfice  of  Management  and  Budget,  Paperwork  Reduction  Project  1660^501,  W^tiington,  D.C.  20S03. 
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Notice  of  Proposed  Infonnation 
Collection  Requests 

AOENCY:  Department  of  Education. 

action:  Notice  oT  Proposed  Information 
Collection  Requests. 

summary:  The  Director,  Office  of 
Infonnation  Resources  Management, 
invites  conmients  on  the  proposed 
infonnation  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATfS:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  23, 1991. 

AOOncsSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affeirs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  &cecutive 
OfBce  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Mary  P.  Liggett.  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35]  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection:  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 


Dated:  Norwnber  la  1991. 

Mary  P.  Uggatt 

Acting  Director.  Office  of  Information 
Resources  Management 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Institutional 
Eligibility  and  Certification 

Frequency:  On  Occasion. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions. 

Reporting  Burden 

Responses:  4.210. 
Burden  Hours:  12,630. 

Recordkeeping  Burden 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Higher  Education  Act 
Programs.  The  Department  uses  the 
information  to  make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Application  for  Grants  under  the 
Student  Literacy  Corps  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden 

Responses:  71. 
Burden  Hours:  284 

Recordkeeping  Burden 

Recordkeepers:  0. 

Burden  Hours:  0 

Abstract-  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Student  Literacy 
Corps  Program.  The  Department  uses 
the  information  to  make  awards. 

Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Review:  New. 

Title:  Descriptive  Study  of  Services 
for  Limited  English  Proficient  Students. 

Frequency:  On  time. 

Affected  Public:  State  or  local 
goverranents. 

Reporting  Burden: 

Responses:  6,571. 
Burden  Hours:  3,548. 

Recordkeeping  Burden 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  study  will  collect 
information  on  the  types  of  special 
educational  services  provided, 
administrative  procedures  associated 
with  these  services,  the  numbers,  types, 
and  qualifications  of  staff,  and  the  costs 


of  these  special  services.  The 
Department  will  use  the  information  to 
address  the  extent  to  which  the  services 
provided  by  local  educational  agencies 
contribute  to  these  students  achieving 
national  education  goals  and  the  related 
issues  of  parent  involvement,  teacher 
quality  and  program  accountability. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Omnibus  Surveys  for  the 
National  Assessment  of  Vocational 
Education— Spring  1992 

Frequency:  On  time. 

Affected  Public:  State  or  local 
governments 

Reporting  Burden 

Responses:  4,936. 
Burden  Hours:  13,399. 

Recordkeeping  Burden 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  Thege  surveys  will  assess 
secondary  and  postsecondary 
vocational  education,  such  as  the 
allocation  of  funds,  quality  of  vocational 
education  programs  and  vocational 
employment.  The  Department  will  use 
the  data  to  initiate  change  in  the 
vocational  education  system,  improve 
the  quality  of  vocational  programs,  and 
the  establishment  of  performance 
standards. 

(FR  Doc  91-28087  Filed  11-21-91;  8:45  am) 
■LUNa  cooc  4oso-i-a 


DEPARTMENT  OF  ENERGY 
Conduct  of  Employees 

In  the  matter  of  Waiver  Pursuant  to  section 
e02(c)  at  the  Department  of  Energy 
Organization  Act  (Pub.  L  No.  95-91). 

Section  602(a)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  No.  95- 
91,  hereinafter  referred  to  as  the  "Act") 
prohibits  a  "supervisory  employee** 
(defined  in  section  601(a}  of  the  Act)  of 
the  Department  from  knowingly 
receiving  compensation  from,  holding 
any  official  relation  with,  or  having  any 
pecuniary  interest  in  any  "energy 
concern"  (defined  in  section  601(b)  of 
the  Act). 

Section  e02(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
of  exceptional  hardship  or  where  the 
interest  is  a  pension,  insurance,  or  other 
similarly  vested  interest. 

Dr.  David  A.  Smith  is  under 
consideration  for  the  position  of  Director 
of  the  Health  Effects  and  Life  Sciences 
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Research  Division  in  the  Office  of 
Energy  Research  of  the  Department  of 
Energy.  Dr.  Smith  has  a  vested  pension 
interest  in  the  University  of  California 
Retirement  System  as  a  result  of  his 
previous  employment. 

It  has  been  established  to  my 
satisfaction  that  Dr.  Smith's  vested 
interest  in  the  University  of  California 
Retirement  System  is  a  vested  program 
•  interest  within  the  meaning  of  section 
602(c)  of  the  Act.  Accordii^y.  I  have 
granted  Dr.  Smith  a  waiver  of  the 
divestiture  requirement  of  section  602(a) 
of  the  Act  for  the  duration  of  his 
employment  with  the  Department  writh 
respect  to  that  interest. 

Dr.  Smith  has  received  a  waiver  of  the 
participation  prohibitions  of  section 
208(a),  title  18,  United  States  Code,  with 
respect  to  his  participation  in  program 
planning  and  funding  decisions 
concerning  research  projects  conducted 
and  proposals  submitted  by  the 
University  of  California  in  the  areas  of 
human  health  effects  research, 
molecular  biology  and  genetics. 

Dated:  November  15, 1991. 
lames  D.  Watkins, 

Admiral.  U.S.  Navy  (Retired)  Secretary  of 
Energy 

[FR  Doc.  91-28151  Piled  11-21-91:  8:45  am] 
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Energy  Infonnation  Administration 

Agency  Infocmation  Collections  Under 
Review  by  ttte  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration.  Energy. 
action:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 


applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation.  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  December  23, 1991.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT 

Jay  Casselberry,  Office  of  Statistical 
Standards.  (EI-73),  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION: 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-254.  851  and  858 
3. 1905-0160 

4.  Nuclear  and  Uranium  Data  Program 
Package 

5.  Revision 

6.  Monthly,  Quarterly.  Semi-annually, 
and  Annually 

7.  Mandatory 

8.  State  or  local  governments. 
Businesses  or  other  for-profit  and 
Small  businesses  or  organizations 

9. 176  respondents 
10. 2.06  responses 
11. 13.45  hours  per  response 

12.  4868  hours 

13.  Forms  EIA-254,  851  and  658  collect 
data  on  the  costs  of  nuclear  power 
plants  under  construction,  domestic 
uranium  production,  and  certain 
aspects  of  uranium  marketing, 
exploration  and  finance.  Data  are 
used  in  determining  the  viability  of 


the  domestic  uranium  industry. 
Respondents  are  firms  in  the  uranium 
business  and  electric  utilities. 

Statutory  Authority:  Sec.  5(a).  5(b).  13(b), 
and  52.  Pub.  L  No.  9a-275,  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C 
i  7S4(a).  7M(b).  772(b).  and  790a. 

Issued  in  Washington,  DC  November  14, 
1991. 

YvoniM  M.  Bishop, 

Director.  Statistical  Standards.  Energy 

Information  Administration. 

[FR  Doc.  91-28154  Filed  11-21-91;  8:45  am) 

HUMQ  coot  SMO-OtHI 


Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  E892-1 1-000,  et  aL] 

UtiliCorp  United  Inc.,  et  al.;  Electric 
Rata,  Small  Power  Production,  and 
Interlocking  Directorate  nilngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc 

[Docket  No.  ES92-11-000) 
November  14, 1991. 

Take  notice  that  on  November  12. 
1991,  UtiliCorp  United  Inc.  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
{  204  of  the  Federal  Power  Act  seeking 
authorization  to  issue  $200  million  of 
Debt  Securities  over  a  two-year  period 
and  seeking  exemption  from  the 
Commission's  competitive  bidding 
regulations. 

Comment  date:  December  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Exxon  Co.,  U.S.A.  (a  Division  of 
Exxon  Corporation) 

(Docket  No.  QF91-183-000| 
November  14, 1991. 

On  November  1, 1991,  Exxon 
Company,  U.S.A.,  a  division  of  Exxon 
Corporation,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  primarily  to 
thermal  energy  uses  and  the  ownership 
structure  of  the  cogeneration  facility. 

Comment  date:  December  4, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Union  Electric  Co. 
[Docket  No.  FA90-4e-001 1 
November  IS,  1991. 

Take  notice  that  on  October  28, 1991. 
Union  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 
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Comment  date:  November  29. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  UtilitiM  Servk*  Co. 
{Docket  No.  ER92-179-000| 
November  15, 1991. 

Take  notice  that  on  November  6, 1991, 
Northeast  Utilities  Service  Company 
("NUSCO")  on  behalf  of  The 
Connecticut  Light  and  Power  Company 
("CLAF")  tendered  for  filing  two 
Capacity  Purchase  Agreements  for  the 
purchase  by  Consolidated  Edison 
Company  of  New  York.  Inc.  ("Con 
Edison"]  of  system  capacity  and  energy 
from  CL&P. 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
filing  regulations  to  the  extent  necessary 
to  permit  the  rate  schedule  change  to 
become  effective  November  1. 1991. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  each  of  the  parties  and  to  the  New 
York  Public  Service  Commission. 

Comment  date:  November  29. 1991.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

5.  Louisiana  Public  Service  Comaussioa 
v.  Entergy  Services,  Inc. 

[Docket  No.  EL90-45-(Xn) 
November  15, 1991. 

Take  notice  that  on  October  31, 1991. 
Louisiana  Public  Service  Commission 
tendered  for  filing  its  refund  report  in 
compliance  with  the  Commission's  letter 
order  issued  on  September  16. 1991. 

Comment  date:  November  29, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Northeast  Utilities  Service  Co. 
(Docket  No.  ER92-152-000] 
November  15. 1991. 

Take  notice  that  on  November  1, 1991, 
Northeast  Utilities  Service  Company 
("NUSCO").  as  agent  for  The 
Connecticut  Light  and  Power  Company 
and  Holyoke  Water  Power  Company 
(collectively  referred  to  as  the  "NU 
Companies"),  tendered  for  filing  two 
Agreements  dated  November  1. 1991  to 
provide  non-firm  transmission  service 
for  six  months  to  Montaup  Electric 
Company  ("Montaup")  and  South 
Hadley  Electric  Light  Department 
("South  Hadley"). 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  Agreements  to  become 
effective  November  1. 1991. 

NUSCO  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  Montaup 
and  South  Hadley. 


Comment  date:  November  29, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice, 

7.  Ocaao  State  Power  0 

[Docket  No.  ER91-<57S-a00) 
November  15, 1881. 

Take  notice  that  Ocean  State  Power  11 
("OSP  U")  on  November  7. 1991. 
tendered  for  filing  Responses  to  a 
deficiency  letter  issued  by  the 
Commission  on  October  7. 1991.  The 
deficiency  letter  stated  that  OSP  II's 
submittal  for  filing  of  rate  schedule 
supplements  and  supporting 
documentation  was  deficient  with 
respect  to  part  35  of  the  Commission's 
Regulations,  and  the  Commission 
directed  OSP  U  to  provide  additional 
information  concerning  OSP  ITs  rate  of 
return  on  equity. 

Copies  of  the  filing  were  served  upon 
Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company,  Newport  Electric 
Corporation,  the  Massachusetts 
department  of  Pubhc  Utilities,  the 
Massachusetts  Attorney  General,  the 
Rhode  Island  Public  Utilities 
Commission,  the  Rhode  Island  Attorney 
General,  TransCanada  Pipelines 
Limited,  and  all  other  persons  currently 
on  the  Commission's  official  service  list 
for  this  docket 

Comment  date:  November  29. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

8.  Duke  Power  Co. 

[Docket  No.  ER90--315-002] 
November  15. 1891. 

Take  notice  that  on  November  7, 1991, 
Duke  Power  Company  tendered  for 
filing  its  compliance  report  in  the  above- 
referenced  docket 

Comment  date:  November  29, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

9.  Blue  Ridge  Power  Agency.  Central 
Virginia  Electric  Cooperative,  Inc.,  and 
Craig-Botetourt  Elec^c  Cooperative, 
Inc. 

[Docket  No.  ELa9-53-002;  Docket  No*.  ER90- 
132-001.  ER90-132-000  and  ER90-133-000] 

November  15, 1991. 

Take  notice  that  on  November  8, 1991, 
Appalachian  Power  Company  (APCo) 
tendered  for  filing  its  compliance  filiiig 
in  the  above-referenced  dockets,  in 
compliance  with  the  Commission's 
October  24, 1991  Opinion  and  Order  on 
Rehearing,  which  modified,  in  part,  the 
Decision's  Juim  28, 1991  Opinion  and 
Order  on  Initial  Decision. 

Copies  of  the  filing  were  served  upon 
APCo's  lurisdictional  customers,  the 
Virginia  State  Corporation  Commission, 


the  Public  Service  Commission  of  West 
Virginia,  and  all  parties  of  record. 

Comment  date:  November  29. 1991.  In 
accordance  with  Standard  Paragraph  E 
end  of  ^is  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  38S.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  b« 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  Caahell. 
Secretary. 

[FR  Doc.  91-28090  Piled  11-21-91;  8.-4S  am) 
BHXMa  cooa  srir-evn 


(Prelact  No*.  214S-021.  at  aL] 

Hydroelectric  Applicatione  (P.  U.  D.  NOb 
1  of  Ctielan  Co^  Washington,  et  aL)s 
Applicatione 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1.  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2145-021. 

a  Date  Filed:  September  19. 1991. 

d.  Applicant  Public  Utility  District  Na 
1  of  Chelan  County.  Washington. 

e.  Name  of  Project:  Rocky  Reach 
Hydroelectric  Project. 

f.  Loation:  On  the  Columbia  River,  in 
Chelan  and  Douglas  Counties, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Roger  L 
Purdom,  Public  Utility  District  No.  1  of 
Chelan  County,  Washington,  P.O.  Box 
1231.  327  North  Wenatchee  Avenue, 
Wenatchee,  WA  98807.  (509)  663-8121. 

i.  FERC  Contact  Ms.  Regina  Saizan, 
(202)  219-2673. 

|.  Comment  Date:  December  9, 1991. 

k.  Description  of  the  Request  The 
licensee  requests  that  its  license  be 
amended  to  increase  the  maximum 
normal  pool  elevation  of  the  Rocky 
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Reach  Reservoir  (also  Imown  as  Lake 
Entiat)  hxMn  the  presently  authorized  707 
feet  above  sea  level  to  710  feet  above 
sea  level.  Among  other  things,  the  3-foot 
pool  elevation  increase  will  increase  ^e 
pro)ect's  authorized  installed  capacity 
from  1.213.150  kW  to  1.246.850  kW. 
increase  Lake  Entiat's  surface  area  from 
8,235  acres  to  8,575  acres  and  increase 
its  total  volume  from  387.500  acre-feet  to 
415.300  acre-feet.  The  proposed  pool 
raise  will  decrease  the  capacity  of  the 
Public  Utility  District  No.  1  of  Douglas 
County's  (Douglas  County)  licensed 
Wells  Hydro-Hectric  Project.  FERC  No. 
2149.  by  an  estimated  18,900  kW  to 
758,350  kW  and  the  capacity  of  the 
licensee's  Lake  Chelan  Hydroelectric 
Project,  FERC  No.  637.  by  an  estimated 
900  kW  to  47.100  kW.  Douglas  County 
has  no  objection  to  the  proposal  if  the 
impacts  of  encroachment  on  the  Wells 
Hydroelectric  Project  are  mitigated  and 
Douglas  County  is  compensated  for  tiw 
loss  of  energy.  The  proposal  does  not 
affect  the  project  boundary  or  the 
acreage  of  Federal  land  occupied  by  the 
project,  however,  the  licensee  intends  to 
acquire  additional  private  property 
rights  at  Rivermile  492  downstream  of 
the  Lake  Entiat  Estates  Subdivision  on 
the  Douglas  County  side  of  the  Lake  to 
provide  for  a  permanent  pool  elevation 
of  710  fset  above  sea  level. 

1.  This  notice  also  consists  of  the 
following  standard  paragrai^:  B,  C, 
andD2. 

2.  A.  Type  of  Applicotion:  Water 
Delivery  System  Pursuant  to  the 
Requirements  of  Article  45  of  the 
License. 

b.  Project  Na  217»-(na 
c  Date  Filed:  April  25, 1990  and 
supplemented  with  filings  dated  August 
25, 1990,  December  31, 1990,  January  a 
1991,  and  February  20, 1991. 

d.  Applicant  Merced  Irrigation 
District. 

e.  Name  of  Project  New  Exchequer 
Hydroelectric  Project 

f.  Location:  Merced  River,  Mariposa 
and  Merced  Counties,  California. 

g.  Filed  Pursuant  to:  Section  23  (b)  of 
the  Federal  Power  Act.  18  U.S.C  817(b). 

h.  Applicant  Contact  Mr.  E.C  Ted" 
Selb  III.  Merced  Irrigation  District  2423 
Canal  Street  Merced.  CA  95344-0288, 
(209)  722-5761. 

L  FERC  Contact  Mr.  Patrick  Mutphy, 
(202)  219-2659. 

j.  Comment  Date:  December  9. 1991. 

k.  Description  of  Project  Article  45  of 
the  license  for  the  New  Exchequer 
Hydroelectric  Project  requires  the 
Merced  Irrigation  District  [licensee]  to 
deliver  15.000  acre-Eset  of  water  to  the 
Merced  NaHonal  Wildlife  Rshige 
(Refuge).  The  licensee  has  considered 


four  options  for  delivery  of  the  water  to 
the  Refuge. 

The  licensee  proposes  to  implement 
Option  1,  which  consists  of  cleaning  and 
enlarging  the  existing  Benedict  Lateral 
Canal  to  pass  45  cubic  feet  per  second 
(cfs)  of  water  connecting  Benedict 
Lateral  to  Deadman  Creek  at  the  end  of 
Benedict  Lateral;  and  cleaning  and 
making  modifications  of  existing 
privately  owned  dams  along  Deadman 
Creek  to  accommodate  the  45  cfs  water 
flow.  Under  Option  1,  water  would  be 
delivered  down  Benedict  Lateral  to 
Deadman  Creek  to  the  midpoint  of  the 
northern  boundary  of  the  Refuge  at  the 
intersection  of  Deadman  Creek  and 
Sandy  Mush  Road. 

The  Commission's  staff  is  evaluating 
the  licensee's  proposed  Option  1,  and 
the  three  additional  options  considered 
by  the  licensee.  Option  2  includes 
modifying  and  extending  Casebeer 
Lateral  Canal  for  a  distance  of 
approximately  %  mile  to  Deadman 
Creek,  and  cleaning  and  modifying 
Deadman  Creek  as  described  tmder 
Option  1.  Water  would  be  delivered  to 
the  Refuge  at  the  same  point  as  Option 
1. 

Option  3  requires  a  S-H-inlle 
extension  of  Casebeer  lateral  south 
along  Curr  Road  to  Sandy  Mush  Road, 
and  then  continuing  west  along  Sandy 
Mush  Road  to  the  northeast  comer  of 
the  Refuge. 

Option  4  calls  for  installation  of  a  lift 
station  in  Deadman  Creek,  and 
construction  of  a  V^-mile  channel  from 
Deadman  Creek  to  the  northeast  comer 
of  the  Refuge.  This  option  would  also 
require  similar  cleaning  and 
modlBcations  of  Deadman  Creek  as  for 
Options  1  and  2. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
andD2. 

3.  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2212-001. 

c.  Date  Filed:  July  2a  1991. 

d.  Applicant  Weyerhaeuser 
Company. 

e.  Name  ofPro/ect  Rothschild  Hydro 
Project 

f.  Location:  On  the  Wisconsin  River  in 
Marathon  County.  Wisconsia 

g.  Filed  Pursuant  to:  Federal  Power 
Act  ieU.&C  II  791(a)— 625(r). 

h.  Applicant  Contact  Mr.  William  V. 
Dohr,  Weyerhaeuser  Compsny,  200 
Grand  Avsnue,  Rothschild.  WI 54475, 
(718)  359-SlOl. 

L  FERC  Contact  Ed  Lea  (202)  219- 
2809. 

t  Deadline  Date:  December  26. 1991. 
Status  of  Environmental  Analysis: 
Tbis  sppticatton  is  not  ready  for 


environmental  analysis  at  this  time — see 
attached  paragraph  L 

1.  Description  of  Project  The  project 
as  licensed  consists  of  the  following:  (1) 
A  631 -foot-long  concrete  and  timber  crib 
dam  having,  from  west  to  east  (a)  a  276- 
foot-long  timber  crib  dam  with  17 
stoplog  bays.  Umber  crib  apron  located 
immediately  downstream,  and  a 
concrete  retaining  wall  extending  180 
feet  downstream,  which  adjoins  a  short 
segment  of  an  earth  embankment 
section  tied  into  the  natural  ground;  (b) 
a  100-foot-long  concrete  overflow 
spillway  section  with  concrete  and 
timber  crib  aprons  located  Immediately 
downstream;  (c)  a  255-foot-long  concrete 
sluice  section  with  ten  20-foot-w1de  bays 
controlled  by  13.75-foot-hi^  talntor 
gates,  and  concrete  and  timber  crib 
aprons  located  immediately 
downstream:  (d)  a  32-foot-wide  fish 
ladder  and  trash  sluice  section,  where 
the  fish  ladder  is  sealed  with  concrete: 
(e)  a  6-foot-wide  section  of  a  retaining 
wall,  training  wall,  piling  cells  and 
timber  crib  wall,  which  separates  the 
fish  ladder  and  trash  sluice  section  from 
the  powerhouse  and  fh>m  the  tall  race, 
extends  about  650  feet  downstream:  (2) 
a  167-foot-tong  powerhouse,  located 
contiguous  to  the  east  bank  of  the  river, 
with  seven  Humes  equipped  with  rack 
bars  and  head  gates,  which  houses 
seven  turbine-generators  with  total 
installed  capacitv  of  4.860  kir.  and  (3) 
appurtenant  faciuUes. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed  The  Applicant  estimates  the 
average  annual  generation  «vould  be 
24.4  GWh  and  owits  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act  Based  on  tha  license  expiration  of 
July  31, 1991.  the  AppUcant's  estimated 
net  investment  in  the  project  would 
amount  fo  $1,200,000. 

m.  Purpose  of  Project  All  project 
energy  generated  would  be  utilised  by 
the  Applicant  for  sale  to  its  customers. 

D.  lliiB  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented.  Is  svailable  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.  room  3104. 
Washli^toa  DC  20426,  or  by  caliii^ 
(202)  206-1371.  A  copy  is  also  available 
for  inspection  and  raproductioa  at 
Weyemaeuser  Company,  200  Grand 
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Avenue.  Rothschild,  WI  54475.  (715)  35&- 
3101. 

4.  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2255-003. 

c.  Date  Filed:  July  29. 1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  of  Project:  Centralia. 

f.  Location:  On  the  Wisconsin  River, 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  J. 
Grund,  Nekoosa  Papers  Inc.,  100 
Wisconsin  River  Drive,  Port  Edwards, 
WI  54469,  (715)  887-5481. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  December  19, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 

1.  Description  of  Project  The  project 
as  licensed  consists  of  the  following:  (1) 
A  1.325.5-foot-long  dam  containing  (a)  a 
340-foot-long  cast-in-place  gated 
spillway  containing  13  steel  tainter 
gates:  3  gates.  16  feet  wide  by  11  feet  9 
inches  high  and  10  gates,  18  feet  wide  by 
11  feet  8  inches  high;  (b)  a  530-foot-long 
emergency  overflow  spillway  with 
collapsible  wooden  flashboards 
approximately  3.5  feet  high;  (2)  a 
reservoir  with  a  surface  area  of  250 
acres:  (3)  a  216  feet-3  inches  wide  and  78 
feet-7  inches  tall  powerhouse  (4)  a  3,200 
kilowatt  Allis  Chalmers  generator- 
turbine  set;  (5)  an  existing  2.4/14.4- 
kilovolt  (kV)  step-up  transformer  and  a 
2.5  mile  14.4^-kV  three  phase  over-head 
transmission  line  connecting  to  Port 
Edwards  Mill  Substation  which  ties  to 
Wisconsin  Power  &  Light  Company's 
transmission  line;  and  (6)  appurtenant 
facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
25.2  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  industrial  use  by  the  applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and  E 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room  3104. 
Washington,  DC  20426.  or  by  calling 


(202)  20^-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Nekoosa  Papers  Inc.,  100  Wisconsin 
River  Drive.  Port  Edwards.  WI.  54469, 
(715)  887-5481. 

5.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  3156-010. 

c.  Date  Filed:  July  26. 1991,  as 
supplemented  September  26, 1991. 

d.  Applicant:  Miller  ft  Miller 
(Licensee)  and  Cox  Hydroelectric 
(Transferee). 

e.  Name  of  Project:  Worthville  Dam. 

f.  Location:  On  Deep  River  in 
Randolph  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mr.  Ernest  W.  Miller,  1401  Sunset 
Drive,  Greensboro,  NC  27408.  (919) 
273-0084. 

Mr.  H.  Bruce  Cox.  Route  1.  Box  167. 
Ramseur,  NC  27316. 

i.  FERC  Contact  Ms.  Julie  Bemt.  (202) 
219-2814. 

j.  Comment  Date:  December  6. 1991. 

k.  Description  of  Project  On  October 
28. 1982.  a  minor  license  was  issued  to 
)ohn  M.  Jordan  to  construct,  operate  and 
maintain  the  Worthville  Dam  Project 
No.  3156.  The  licensed  project  capacity 
is  280  kW.  On  June  25, 1986.  the  license 
was  transferred  to  Miller  &  Miller.  It  is 
proposed  to  transfer  the  license  to  Cox 
Hydroelectric.  The  purpose  of  this 
proposed  license  transfer  is  to  facilitate 
financing  for  project  development. 

The  licensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  license  and  obligates  itself  to  pay 
all  annual  charges  accrued  under  the 
license  to  the  date  of  transfer.  The 
transferee  accepts  all  the  terms  and 
conditions  of  the  license  and  agrees  to 
be  bound  thereby  to  the  same  extent  as 
though  it  were  the  original  licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

6.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  7887-008. 

c.  Date  Filed:  October  4, 1991. 

d.  Applicant  Marlborough  Hydro 
Corp.  Marlborough  Hydro  Associates. 

e.  Name  of  Project  Minnewawa 
Hydroelectric  Project. 

f.  Location:  On  the  Minnewawa  Brook 
in  Cheshire  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a}— 825{r). 

h.  Applicant  Contact  Marlborough 
Hydro  Associates.  ATTN:  John  N. 
Webster,  P.O.  Box  1073,  Dover,  NH 
03820,  207-384-5334. 

i.  FERC  Contact  Mary  C.  Golato  (202) 
219-2804. 

j.  Comment  Date:  December  9. 1991. 


k.  Description  of  Project  Marlborough 
Hydro  Corp.  proposes  to  transfer  the 
license  for  the  Minnewawa 
Hydroelectric  Project  No.  7887  to 
Marlborough  Hydro  Associates. 
Transfer  of  the  project  would  facilitate 
the  financing  and  the  development  of 
the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C,  ft 
D2. 

7.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  7W2-W7. 

c.  Date  filed:  October  4, 1991. 

d.  Applicant  Robert  W.  Shaw 
(Transferor)  and  Baldwin  Hydroelectric 
Corporation. 

e.  Name  of  Project  Baldwin  Project. 

f.  Location:  On  the  Connecticut  River, 
in  Coos  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact  John  Webster, 
Baldwin  Hydroelectric  Corporation,  P.O. 
Box  1073,  Dover,  NH  03820. 

i.  FERC  Contact  Ed  Lee  (dmt)  (202) 
219-2809. 

j.  Comment  Date:  December  5. 1991. 

k.  Description  of  Proposed  Action:  On 
January  8, 1988,  a  license  was  issued  for 
the  construction,  operation,  and 
maintenance  of  the  Baldwin  Project.  It  is 
proposed  to  transfer  the  license  because 
the  project  is  to  be  sold  to  Baldwin 
Hydroelectric  Corporation  (Transferee). 
The  proposed  transfer  will  not  result  in 
any  changes  to  the  proposed 
development.  The  Transferor  has 
certfity  it  has  fully  complied  with  the 
terms  and  conditions  of  the  license  and 
the  transferee  agrees  to  be  bound 
thereby  to  the  same  extent  as  though  it 
were  the  original  licensee. 

1.  This  notice  also  consists  of  the    ; 
following  standard  paragraphs:  B.  C, 
and  D2. 

8.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  9541-010. 

c.  Date  filed:  September  30. 1991, 

d.  Applicant  Geoffrey  Shadroui. 

e.  Name  of  Project  Fair  Haven       j 
Hydroelectric  Project. 

f  Location:  On  the  Castleton  River,  in 
Rutland  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Actm  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact  Geoffrey 
Shadroui.  121  Maple  Avenue.  Barre,  VT 
05641.  (802)  476-4062. 

i.  FERC  Contact  Mary  C.  Golato  (tag) 
(202)  219-2804. 

j.  Comment  Date:  December  6. 1991. 

k.  Description  of  Project  Geoffrey 
Shadroui  proposes  to  transfer  the  Fair 
Haven  Hydroelectric  Project  to 
Champlain  Spinners  Power  Company, 
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Inc.  Transfer  of  the  license  would 
facilitate  the  financing  and  development 
of  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
and  D2. 

9.  a.  Type  (^Application:  K4ajor 
License. 

b.  fttj/ec/ No..- 10808-000. 

c.  Date  filed:  July  24. 198a 

d.  Applicant  Wolverine  Hydroelectric 
Corporation. 

e.  Name  of  Inject  Edenville. 

L  Location:  On  the  Tittabawassee  and 
Tobacco  Rivers  in  Tobacco  and 
Edenville  Townahipe,  Gladwin  and 
Midland  Counties,  Michigan. 

g.  Filed  Purauant  to:  Federal  Power 
Act  16  U.S.C  ii  791(a)-«2S(r). 

h.  Applicant  Contact  Mr.  John  D. 
Kuhns.  6000  South  M-M  P.O.  Box  147. 
Edenville,  Michigan  48620.  (517)  680- 
3161. 

L  FERC  Contact  Charles  T.  Raabe 
(202)  219-.2811. 

J.  Comment  Date:  December  12. 1901. 

k.  Status  of  Environmental  Aaalyie: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time— tee 
attached  paragraph  B. 

L  Deecripdon  qfProfect  The  existing, 
operating  project  consists  of:  (1)  A 
reinforced  concrete  multiple  arch 
spillway  and  integral  powerhouse  dam 
with  an  overall  length  of  about  118  feet, 
a  base  width  of  about  52  feet,  and  a 
crest  height  of  about  42  feet;  (2)  three 
tainter  gates  at  the  crest,  each  about  20 
feet  wide  by  10  feet  high,  and  two  low- 
level  sluiceway  gates,  each  about  8  feet 
square,  in  the  dam;  (3)  three  lengths  of 
earth  embankments,  consisting  of  a 
central  section  about  iMO  feet  long  and 
55  feet  in  maximum  height,  a  right 
section  about  2.040  feet  long  and  60  feet 
in  maximum  height,  and  a  left  section 
about  850  feet  long  and  55  feet  in 
maximum  height;  (4)  a  reinforced 
concrete  multiple  arch  spillway  dam  72 
feet  long,  with  a  base  width  of  about  70 
feet  and  a  crest  height  of  abut  45  feet. 
located  between  the  right  and  the 
centra!  earth  embankment  sections:  (5) 
three  steel  tainter  gates  surmounting  the 
spillway  dam.  each  20  feet  wide  and  10 
feet  high;  (6)  a  reservoir  named  Wixom 
Lake,  with  a  surface  area  of  2.800  acres 
and  gross  storage  of  about  4OJD00  acre- 
feet;  [7]  an  integral  reinforced  concrete 
and  brick  powerhouse,  about  80  feet 
long.  51  feet  wide,  and  60  feet  high, 
equipped  with  two  Francis  vertical  axis 
turbine-generator  units  rated  at  2.400 
kW  each;  (8)  certain  transmission 
equipment;  and  (9)  appurtenant 
facilities. 

The  project  generates  an  estimated 
annual  output  of  18.8  GWh, 


m.  Purpose  of  Project  Power 
generated  would  be  sold  to  Consumers 
Power  Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  AO, 
82,  and  E. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Piles  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE^  room  3101 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371. 

10.  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10800-OOa 

c.  Date  filed  July  24,  lOSft 

d.  Applicant  Wolverine  Hydroelectric 
Corporation. 

e.  Name  of  Project  Secord. 

f.  Location:  On  the  Tittabawassee 
River  in  Secord  Township,  Gladwin 
County,  Michigaa 

g.  Filed  Pureuant  to:  Federal  Power 
Act  18  U.S.C.  11  791(a)-625(r). 

h.  Applicant  Contact:  Mr.  John  D. 
Kuhns.  P.O.  Box  147. 8000  South  M-8a 
Edenville,  Michigan  48620,  (517)  680- 
316L 

i.  FERC  Contact  Charles  T.  Raabe 
(202)  219-2811. 

t  Comment  Date:  December  IZ  1901. 
.  Status  of  Environmental  Anatyeit: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  E. 

1.  Description  of  Project  The  existing, 
operating  project  consists  of:  (1)  A 
reinforced  ooncreta  multiple  arch 
spillway  and  integral  powerhouse  dam 
with  an  overall  length  of  about  71  feet,  a 
bass  width  of  about  85  feet,  and  a  crest 
height  of  about  42  feet:  (2)  two  tainter 

fiates  at  the  dam  crest,  aacb  about  22 
eet  wide  by  10  feet  high;  (3)  a  right  side 
earth  embankment  about  400  feet  long 
by  57  feet  high  maximum;  (4)  a  reservoir 
named  Secord  Lake,  with  a  surface  area 
of  about  1.100  acres  and  gross  storage  of 
about  ISJDOO  acre-feet;  (5)  an  integral 
reinforced  concrete  and  brick 
powerhouse,  about  84  feet  long.  25  feet 
wide,  and  57  feet  high,  equippeid  with 
one  Francis  vertical  axis  turbine- 
generator  unit  rated  at  1.200  kiiowstts 
(kW):  (8)  certain  transmission 
equipment;  and  (7)  appurtenant 
facilities. 

The  project  has  an  estimated  annual 
output  of  4i)  GWh. 

m.  Purpose  of  Project  Power 
generated  would  be  sold  to  Consumers 
Power  Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9, 
B2,  and  E. 


0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  st 
941  North  Capitol  Street,  NL.  room  3104, 
Washington.  DC  20428,  or  by  callii^ 
(202)  208-1371. 

11  a.  Type  of  Application:  Minor 
License. 

b.  Project  Noj  10610-000. 

c.  Date  filed-  July  24. 1080. 

d.  Applicant  Wolverine  Hydroelectric 
Corporation. 

e.  Name  of  Project  Small  wood. 

f  Location:  On  the  Tittabawassee 
River  in  Hay  Township^  Glad«via 
County,  Michigan. 

g.  Filed  Pursuant  la-  Federal  Power 
Act  16  U.S.C  701  (a)— 825(r). 

h.  Applicant  Contact  Mr.  John  D. 
Kuhns.  P.a  Box  147, 8000  South  M-3a 
Edenville,  Michigan  4862a  (517)  880- 
3161. 

L  FERC  Contact  Charles  T.  Raabe 
(202)  210-2811. 

t  Comment  Date:  December  IZ  1061. 
.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time    see 
attached  paragreph  E. 

1.  Description  of  Project  The  existing, 
operating  project  consists  of:  (1)  A 
reinforced  concrete  hollow  grsvity 
spillway  dam  about  52  feet  long.  25  feet 
high,  and  50  feet  wide  at  the  bese, 
surmounted  by  two  steel  tainter  getes, 
each  25.3  feet  wide  and  10  feet  high:  (2) 

a  right  side  earth  embankment  about  100 
feet  long  by  40  feet  high  maximum,  and 
a  left  side  earth  embankment  about  550 
feet  long  by  40  feet  high  maximum:  (3)  a 
reservoir  named  SmaUwood  Lake,  with 
a  surface  area  of  about  500  acres;  (4)  a 
reinforced  concrete  powerhouse, 
integral  with  the  spillway,  about  55  feet 
long,  27  feel  wide,  and  65  feet  high:  (5) 
powerhouse  equipment  consisting  of  one 
vertical  axis,  open  flume  turbine- 
generator  unit  rated  at  IJOO  kilowatts 
(kW);  (6)  certain  transmission 
equipment;  and  (7)  appurtsnant 
facilities. 

The  project  would  have  an  estimated 
annual  output  of  2.65  GWh. 

m.  Purpose  of  Project  Power 
generated  would  be  sold  to  Consumers 
Power  Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  AO. 
B2,andE. 

a  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
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941  North  Capitol  Street,  NE..  room  3104, 
Washington,  DC  20428,  or  by  calling 
(202)  208-1371. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11165-000. 

c.  Date  filed:  July  9. 1991. 

d.  Applicant  Walter  Musa,  Jr. 

e.  Name  of  Project  Canyon  Creek 
Hydroelectric  Project. 

f.  Location:  On  Canyon  Creek  in  Clark 
County,  Washington.  T5N,  R4E  in 
section  5:  T6N.  R4E  in  section  32. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  9  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Walter 
Musa.  Jr.,  P.O.  Box  137,  Amboy, 
Washington  98601,  (206)  892-0514. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  December  27, 1991. 

k.  Description  of  Project  The 
proposed  run-of-river  project  would 
consist  of:  (1)  A  reinforced  concrete 
drop-inlet  structure  in  Canyon  Creek;  (2) 
a  60-inch-diameter,  4,000-foot-long  steel 
penstock;  (3)  a  powerhouse  containing 
one  2.2-MW  generating  unit;  (4)  a  1- 
mile-long  transmission  line 
interconnecting  with  an  existing  Pacific 
Power  &  Light  substation  at  the  Yale 
Dam  switchyard;  and  (5)  appurtenant 
facilities. 

A  4000-foot-Iong,  single  lane  pioneer 
road  would  be  constructed  along 
portions  of  the  proposed  penstock 
alignment  to  provide  access  for 
geotechnical  investigations.  Hie 
approximate  cost  of  the  studies  under 
this  permit  would  be  $91,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  Aia  B,  C,  and  D2. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11171-000. 
c  Date  filed:  July  26. 1991. 

d.  Applicant  Mokelumne  River  Water 
and  Power  Authority. 

e.  Name  of  Project  Middle  Bar. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  on  the  Mokelumne  River, 
in  Amador  and  Calaveras  Counties, 
California.  Township  5  N,  Range  11  E, 
and  Section  16. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  David  B. 
Ward,  Counsel,  Flood  &  Ward.  1000 
Potomac  Street  NW..  Suite  402. 
Washington  DC  20007,  (202)  298-6910. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  December  19. 1991. 

k.  Description  of  Project  The  project 
would  utilize  the  upper  reach  of  Pardee 
Reservoir  for  the  Lower  Mokelumne 


Project  No.  2716  and  consist  of:  (1)  A 
190-foot-high  concrete  gravity  dam;  (2)  a 
reservoir  with  a  storage  capacity  of 
40,000  acre-feet;  (3)  a  powerhouse 
containing  a  generating  unit  with  a 
capacity  of  31  MW  and  an  average 
annual  generation  of  80  GWh;  and  (4)  a 
3-mile-long  transmission  line.  The 
project  would  also  occupy  142  acres 
within  the  boundary  of  Project  No.  137. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $2,060,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  AlO,  B,  C,  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11175-000. 

c.  Dale  Filed:  August  5, 1991. 

d.  Applicant  Crown  Hydro. 

e.  Name  of  Project  Crown  Mill 
Hydroelectric  Project. 

f.  Location:  On  the  Mississippi  River, 
near  Minneapolis,  Hennepin  County, 
Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Glen  Olsen, 
5416  Tenth  Avenue  South.  Minneapolis. 
MN  55417,  (612)  823-3055. 

i.  FERC  Contact  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  December  19, 1991. 

k.  Description  of  Project  The 
proposed  project  would  utilize  excess 
capacity  not  used  by  the  St.  Anthony 
Falls  Project  No.  2056  at  the  existing 
Corps  of  Engineers'  St.  Anthony  Falls 
Dam  and  reservoir  and  would  consist  of: 
(1)  A  reconstructed  canal  and  intake 
structure;  (2)  a  new  underground 
horizontal  conduit;  (3)  a  proposed 
powerhouse  room,  to  be  constructed  on 
the  lower  level  of  Crown  Mill, 
containing  two  or  three  hydropower 
units  with  a  total  capacity  of  3.4  MW;  (4) 
an  existing  tailrace  tunnel;  (5)  a  new 
tailrace  channel:  (6)  a  proposed 
underground  transmission  line;  and  (7) 
appurtenant  facilities.  The  estimated 
annual  energy  production  is  19  GWh. 
Project  power  would  be  sold  to  Northern 
States  Power  Company.  Applicant 
estimates  that  the  cost  of  the  woric  to  be 
performed  under  the  preliminary  permit 
would  be  $20,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B.  C,  and  D2. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11178-000. 

c.  Date  filed:  August  19, 1991. 


d.  Applicant  City  of  Tucson.  Arizona. 

e.  Name  of  Project  City  of  Tucson 
Hydroelectric  Project. 

f.  Location:  At  eleven  locations  within 
the  City  of  Tucson's  water  distribution 
system,  which  gets  its  water  from  an 
existing  U.S.  Bureau  of  Reclamation 
aqueduct  located  west  of  the  city,  in 
Pima  County,  Arizona. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Thomas 
Mundinger,  City  of  Tucson.  Arizona. 
Tucson  Water,  P.O.  Box  27210,  Tucson. 
Arizona  85725-7210,  (602)  791-2685. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  December  19, 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
The  existing  enclosed  Clearwell 
Reservoir,  (2)  approximately  28  miles  of 
existing  water  distribution  pipeline  with 
diameters  ranging  from  24  inches  to  96 
inches:  (3)  11  powerhouses  whose 
corresponding  generating  units  having 
installed  capacities  ranging  from  18  kW 
to  1.006  kW,  and  a  cumulative  capacity 
of  3,482  kW;  (4)  11  transmission  lines 
ranging  in  length  from  50  feet  to  300  feet, 
ten  interconnecting  with  existing  Tucson 
Electric  Power  transmission  lines  and 
one  interconnecting  with  an  existing 
Trico  Electric  Cooperative,  Inc 
transmission  line;  and,  (5)  appurtenant 
facilities. 

No  new  access  roads  will  be  required 
to  conduct  the  studies  under  the  permit. 
The  approximate  cost  of  the  studies 
would  be  $212,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
Ag.  AlO.  B.  C.  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11182-000. 

c.  Date  filed:  August  30. 1991. 

d.  Applicant  Cowlitz  Basin  1  Limited 
Partnership. 

e.  Name  of  Project  Summit/  Carlton 
Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest  on  Summit  and  Carlton 
Creeks,  in  Lewis  County,  Washington. 
Township  14  N.  Range  10  E,  and 
SecUons  10, 11. 14. 15. 16. 17  and  20. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-62S(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright.  Permit/Engineering,  Inc..  1300 — 
114th  Avenue  SE  Suite  22a  Bellevue, 
WA  98004.  (206)  451-7371. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  December  16, 1991. 

k.  Description  of  Project  The  project 
would  consist  of:  (1)  A  13-foot-high 
concrete  diversion  dam  on  Summit 
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Creek;  (2)  a  10-foot-high  diversion  dam 
on  Cariton  Creek:  (3)  10-foot-diameter, 
2.500-foot-long  tunnel  between  the 
diversions:  (4)  a  lO-foot-diameter, 
14.000-foot-long  tunnel  to  the 
powerhouse;  (5)  a  powerhouse 
containing  a  generating  unit  with  a 
capacity  of  19  MW  and  an  average 
annual  generation  of  72.3  GWh;  (6)  a  10- 
mile-long  transmission  line;  and  (7)  three 
access  roads,  one  1.500  feet  long  to  the 
powerhouse,  one  1,000  feet  long  to  the 
Summit  Creek  diversion,  and  one  1,200 
feet  long  to  the  Carlton  Creek  diversion. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9.  AlO,  B.  C.  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11183-000. 

c.  Date  filed:  August  30. 1991. 

d.  Applicant  Cowlitz  Basin  2  Limited 
Partnership. 

e.  Name  of  Project  Clear  Foric 

f.  Location:  In  Gifford  Pinchot 
National  Forest,  on  Clear  Fork  Cowlitz 
River,  Cortright  Creek,  and  Dam  Creek, 
in  Lewis  County,  Washington.  Township 
14  N.  Range  10  E.  and  Sections  22,  28,  27. 
28,  and  29. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright.  Permit/Engineering.  Inc..  1300— 
114th  Avenue  SE  Suite  220.  Bellevue. 
WA  98004,  (206)  451-7371. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  December  19. 1991. 

k.  Description  of  Inject  The  project 
would  consist  of:  (1)  A  13-foot-high 
concrete  diversion  dam  on  Clear  Pork 
Cowlitz  Riven  (2)  a  10-foot-high 
diversion  dam  on  Cortright  Creek;  (3)  a 
10-foot-high  diversion  dam  on  Dam 
Creek;  (4)  10-foot-diameter.  6.S0(>-foot- 
long  tunnel  between  the  diversions  on 
Cortright  and  Dam  Creeks;  (S)  a  10-foot- 
diameter.  17,000-foot-long  main  tunnel  to 
the  powerhouse;  (S)  a  powerhouse 
containing  a  generating  unit  with  a 
capacity  of  30.5  MW  and  an  average 
annual  generation  of  12a5  GWh:  (6)  a  7- 
mile-long  transmission  line;  and  (7)  four 
access  roads,  one  1.000  feet  long  to  the 
powerhouse,  one  3.000  feet  long  on  the 
main  stem,  one  1.610  feet  long  to  the 
Cortright  Creek  diversion,  and  one  400 
feet  long  to  the  Dam  Creek  diversion; 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 


estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

I.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9,  AlO,  B,  C,  and  D2. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  J1184-000 

c.  Date  filed:  August  30. 1991. 

d.  Applicant  Cowlitz  Basin  3  Limited 
Partnership. 

e.  Name  of  Project:  Coal  Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest,  on  Coal  Creek  and  Lost 
Creek,  in  Lewis  County,  Washington, 
Township  13  N,  Range  10  E.  and 
Sections  6. 7, 8. 9.  and  16. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright  Permit/Engineering,  Inc.  1300- 
114th  Avenue  SE  Suite  220,  Bellevue. 
WA  98004,  (206)  451-7371. 

i.  FERC  Contact  Micheal  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  December  16. 1991. 

k.  Description  of  Project  The  project 
would  consist  of:  (1)  A  10-foot-high 
diversion  dam  on  Coal  Creek;  (2)  a  5- 
foot-high  diversion  dam  on  Lost  Creek: 
(3)  38-inch-diameter,  1,000-foot-long 
penstock  between  the  diversions;  (4)  a 
38-inch-dlameter,  16.000-foot-long 
penstock  to  the  powerhouse;  (5)  a 
powerhouse  containing  a  generating  unit 
with  a  capacity  of  5.5  MW  and  an 
average  annual  generation  of  21.2  GWh: 

(6)  a  5-mile-long  transmission  Une:  and 

(7)  two  access  roads,  one  1,000  feet  long 
to  the  powerhouse,  and  one  along  the 
penstock  route. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  die 
following  standard  paragraphs:  AS.  A7. 
A9.  Aia  B.  C.  and  D2. 

19  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11185-000 

c.  Date  filed:  August  3a  1991. 

d.  Applicant  Cowlitz  Basin  4  Limited 
Partnership. 

e.  Name  of  Project:  Coal  Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest,  on  Johnson  Creek  and 
Smith  Creek,  in  Lewis  County. 
Washington.  Township  13  N.  Range  9  E. 
and  Sections  32  and  33.  and  Township 
12  N,  Range  9  E  Section  4. 9.  la  11.  and 
12.      1 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright  Permit/Engineering,  Inc.,  130Q- 
114th  Avenue  SE  Suite  220,  Bellevue, 
WA  98004,  (206)  451-7371. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

J.  Comment  Date:  December  16, 1991. 

k.  Description  of  Project:  The  project 
would  consist  of:  (1)  A  13-foot-high 
diversion  dam  on  Johnson  Creek;  (2)  a 
10-foot-high  diversion  dam  on  Smith 
Creek;  (3)  10-foot-diameter,  21,500-foot- 
long  tunnel  will  connect  the  diversions 
to  the  powerhouse;  (4)  a  powerhouse 
containing  a  generating  unit  with  a 
capacity  of  23.2  MW  and  an  average 
annual  generation  of  85.2  GWh;  (S)  a  3- 
mile-long  transmission  line:  and  (6)  two 
access  roads,  one  5.030  feet  long  to  the 
Smith  Creek  diversion,  and  one  500  feet 
long  to  the  Johnson  Creek  diversion. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9.  AlO.  B.  C.  and  D2. 

20.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11186-000. 

c.  Date  filed:  August  30. 1991. 

d.  Applicant  Cowlitz  Basin  5  Limited 
Partnership. 

e.  Name  of  Project  Butter  Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest,  on  Butter  Creek  in' 
Lewis  County,  Washington.  Township 
14  N,  Range  9  E.  Sections  28  and  33,  and 
Township  13  N.  Range  9  E  Sections  3. 4. 
9.  and  10. 

9.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright.  Permit/Engineering,  Inc..  1300- 
114th  Avenue  SE  Suite  220.  Bellevue, 
WA  98004,  (206)  451-7371. 

i.  FERC  Contact  Micliael  Spencer  at 
(202)  219-2846. 

J.  Comment  Date:  December  16, 1991. 

k.  Description  of  Project  The  project 
would  consist  of:  (1)  A  13-foot-high 
diversion  dam  on  Butter  Creek;  (2)  4.5- 
foot-diameter,  14.000-foot-long  penstock; 
(3)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of  7.2 
MW  and  an  average  annual  generation 
of  28.4  GWh;  (5)  a  2.5-mile-long 
transmission  line;  and  (6)  two  access 
roads,  one  2.210  feet  long  to  the 
powertiouse,  and  one  2.100  feet  long  to 
the  Butter  Creek  diversion. 
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No  new  access  road  will  be  needed  to 
conduct  the  studies.  Hie  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  prehminary 
permit  would  be  $350.00a 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  Aia  a  C  and  D2. 

21.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  111876-OOa 

c.  Date  filed  August  30, 1901. 

d.  Applicant  Cowlitz  Basrn  65  Limited 
Partnership. 

e.  Name  of  Project  Williame  Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest,  on  Williame  Creek  in 
Lewis  County,  Washington.  Township 
13  N.  Range  8  E.  Sections  13  and  25,  and 
Township  13  N.  Range  9  B  Sections  18. 
19,  30.  and  31. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright.  Permit/Engineering.  Inc.  1300- 
114th  Avenue  SE  Suite  220.  Bellevue. 
WA  96004.  (206)  451-7371. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  21»-2846. 

).  Comment  Date:  December  16. 1991. 

k.  Description  of  Project  The  project 
would  consist  of  two  developments.  The 
upper  development  will  consist  of:  (1)  A 
10-foot-high  diversion  dam  on  upper 
Williame  Creek:  (2)  3.5-foot-diameter, 
5.000-foot-long  penstock;  (3)  a 
powerhouse  containing  a  generating  unit 
with  a  capacity  of  2.9  MW;  and  (4)  two 
access  roads,  one  1,700  feet  long  to  the 
powerhouse,  and  one  3,000  feet  long  to 
the  upper  diversion. 

The  lower  development  %vill  consist 
of:  91)  A  12-foGt-high  diversion  dam  on 
the  main  stem:  (2)  a  10-foof-high 
diversion  dam  on  the  South  Fork 
Williame  Creek;  (3)  a  4-foot-diameter. 
8.600-foot-long  penstock  from  the  main 
diversion  to  a  confluence:  (4)  a  2.5-foot- 
diameter,  4,400-foot-Iong  penstock  from 
the  South  Fork  diversion  to  a 
confluence:  (5)  a  4.75-foot-diameter, 
5,400-foot-long  penstock  from  the 
confluence  to  the  powerhouse;  (6)  a 
powerhouse  containing  a  generating  unit 
with  a  capacity  of  5.8  MW;  and  (7)  three 
access  roads,  one  1.000  feet  long  to  the 
powerhouse,  one  1,200  feet  long  to  the 
South  diversion,  and  one  2.915  feet  long 
to  the  main  stem  diversion. 

The  estimated  average  annual 
generation  for  the  project  is  34.3  MWh. 
The  transmission  line  for  the  project  will 
follow  existing  roads  and  be  10  miles 
long. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 


estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preKminary 
permit  would  be  $350,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9.  AlO.  B.  C.  and  D2. 

22  a.  Type  of  Application-  Preliminary 
Permit. 

b.  Project  No.:  11188-000. 

c.  Date  filed:  August  30. 1991. 

d.  Applicant  Cowlitz  Basin  7  Limited 
Partnership. 

e.  Name  of  Project  Silver  Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest  on  Silver  Creek.  Lynx 
Creek  and  Lake  Creek,  in  Lewis  County. 
Washington.  Township  13  N,  Range  7  E. 
and  Sections  21,  22,  27,  28,  33,  and  34, 
and  Township  12  N,  Range  7  E  and 
Sections  3  and  10. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright,  Permit/Engineering,  Inc.,  1300- 
114th  Avenue  SE  Suite  220,  Bellevue. 
WA  98004,  (206)  451-73n. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  December  18, 1991. 

k.  Description  of  Project  The  project 
would  consist  of:  (1)  A  13-foot-high 
concrete  diversion  dam  on  Silver  Creek; 
(2)  a  13-foot-high  diversion  dam  on  Lynx 
Creek;  (3)  a  10-foot-high  diversion  dam 
on  Lake  Creek;  (4)  10-foot-diameter, 
184X)0-foot-long  tunnel  from  Lynx  Creek 
to  a  confluence;  (5)  a  10-foot-diameter. 
5,300-foot-long  tunnel  from  Silver  Creek 
and  Lake  Creek  to  the  confluence;  (5)  a 
7.5-foot-diameter,  1,600-foot-long  tunnel 
from  the  confluence  to  the  powerhouse; 
(6)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of  16 
MW  and  an  average  annual  generation 
of  59.3  GWh;  (7)  a  2-mile-long 
transmission  line;  and  (8)  three  access 
roads,  one  2,900  feet  long  to  the  Lake 
Creek  diversion,  one  2.910  feet  long  to 
the  Lynx  Creek  diversion,  and  one  2.515 
feet  long  to  the  Silver  Creek  diversion. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  apphcant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  a  C.  and  D2. 

23  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11189-000. 

c.  Date  filed:  August  3a  1991. 

d.  Applicant  Cowlitz  Basin  8  Limited 
Partnership. 


e.  Name  of  Project:  Yellow  Jacket 
Creek, 

f.  Location:  In  Gffford  PIncfiot 
National  Forest,  on  Yellow  Jacket  Creek 
in  Lewis  County,  Washington.  Township 
11  N.  Range  8  E.  Sections  20.  28.  29  and 
33, 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-«2S{r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright,  Permit/Engineering,  Inc.,  1300- 
114th  Avenue  SE  Suite  220.  Bellevne, 
WA  99004.  (206)  451-7371. 

I.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  December  16. 1991. 

k.  Description  of  Project:  The  project 
would  consist  of:  (1)  A  IS-foot-high 
diversion  dam  on  Yellow  Jacket  Creek; 
(2)  10-foot-dia  meter,  11,900-foot-long 
tunnel;  (3)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of  10.1 
MW  and  an  average  annual  generation 
of  37.5  GWh;  (5)  a  lO^mile-long 
transmission  line;  and  (6)  two  access 
roads,  one  1,910  feet  long  to  the 
powerhouse,  and  one  7,340  feet  long  to 
the  Yellow  Jacket  Creek  diversion. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

L  Purpose  of  Project-  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  AlO.  a  C,  and  D2. 

24  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  Na:  11190-000. 

c.  Dote  filed:  Augnst  30. 1991. 

d.  Applicant  Cowlitz  Basin  9  Limited 
Partnership. 

e.  Name  of  Project  Greenhorn  Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest,  on  Greenhorn  Jacket      j 
Creek  in  Lewis  County.  Washington. 
Township  11  N,  Range  7  E,  Sections  14, 
15,  23,  26,  and  27. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright,  Permit/Engineering.  Inc..  1300- 
114th  Avenue  SE  Suite  220.  Bellevue. 
WA  98004,  (206)  451-7371. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  21^-2846. 

j.  Comment  Date:  December  16, 1991. 

k.  Description  of  Project  The  project 
would  consist  of:  (1)  A  13-foot-high 
diversion  dam  on  Greenhorn  Creek;  (2) 
38-inch-diameter,  13.400-foot-4ong 
penstock;  (3)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of  5.1 
MW  and  an  average  annual  generation 
of  19.7  GWh;  (5)  a  12-mile-long 
transmission  line;  and  (6)  two  access 
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roads,  one  600  feet  long  to  the 
powerhouse,  and  one  5,280  feet  long  to 
accommodate  the  penstock. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B,  C,  and  D2. 

25  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11191-000. 

c.  Date  filed:  August  30, 1991. 

d.  Applicant  Cowlitz  Basin  10  Limited 
Partnership. 

e.  Name  of  Project  Iron  Creek. 

f.  Location:  In  Gifford  Pinchot 
National  Forest,  on  Iron  Creek  in  Lewis 
County.  Washington.  Township  11  N, 
Range  7  E,  Sections  19,  30,  and  31. 
Township  10  N.  Range  7  E.  Sections  6.  7, 
and  8. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright.  Permit/Engineering,  Inc.,  1300- 
114th  Avenue  Sa  Suite  220,  Bellevue, 
WA  98004.  (206)  451-7371. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  December  18, 1991. 

k.  Description  of  Project  The  project 
would  consist  of:  (1)  a  13-foot-high 
diversion  dam  on  Iron  Creek;  (2)  S.25- 
foot-diameter.  22,000-foot-long  penstock; 
(3)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of  14.1 
MW  and  an  average  annual  generation 
of  54.4  GWh;  (5)  a  8-mile-long 
transmission  line;  and  (6)  one  access 
road  600  feet  long  to  the  powerhouse. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000.' 

I.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9,  AlO,  B.  C,  and  D2. 

26  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11195-000. 

c.  Date  filed:  October  1. 1991. 

d.  Applicant  Sunset  Falls  Limited 
Partnership. 

e.  Name  of  Project  Sunset  Falls  Water 
Power  Project. 

f.  Location:  Partially  within  the  Mt. 
Baker-Snoqualmie  National  Forest,  on 
the  Skykomish  River  South  Fork  in 
Snohomish  County.  Washington.  T27N, 
KlOE  in  sections  27.  28,  and  29. 


g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Ward  Sanders, 
P.E..  General  Manager.  Sunset  Falls 
Limited  Partnership,  8  North  Main  Street 
#123.  West  Hartford,  Connecticut  06107. 
(203)  521-1918. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219-2627. 

j.  Comment  Date:  December  19. 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
15-foot-high  diversion  structure  on  the 
Skykomish  River  South  Fork;  (2)  an  18.S- 
foot-diameter.  9.000-foot-long  tunnel;  (3) 
a  powerhouse  containing  two  generating 
units  with  a  combined  installed  capacity 
of  45.3  MW;  (4)  a  2.000-foot-long  access 
road;  and  (S)  a  115-kV,  1,000-foot-long 
transmission  line  interconnecting  with 
an  existing  Puget  Sound  Power  and  Light 
transmission  line. 

No  new  access  roads  will  be  required 
to  conduct  the  studies  under  the  permit. 
The  approximate  cost  of  the  studies 
would  be  $450,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9.  AlO,  B.  C.  and  D2. 

27  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11196-000. 

c.  Date  filed:  October  7. 1991. 

d.  Applicant  The  Farmers  Co- 
operative Irrigation  Co..  Ltd.  (FCIC). 

e.  Name  of  Project  Farmers  Co- 
operative Irrigation  Hydropower  Project. 

f.  Location:  At  the  head  of  the  FCIC 
canal  and  on  the  Payette  River  near  the 
town  of  Emmett  in  Gem  County.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Carl  L  Myers, 
P.E.,  Myers  Engineering  Company.  P.A., 
750  Warm  Springs  Avenue.  Boise,  Idaho 
83712.  (208)  336-1425. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  December  27. 1991. 

k.  Description  of  Project  The 
proposed  run-of-river  project  would  be 
located  at  a  bifurcation  of  the  Payette 
River  around  an  island  and  would 
consist  of:  (1)  The  applicant's  existing  4- 
foot-high  rubble  diversion  structure  on 
the  Payette  River  to  the  north  of  the 
island:  (2)  the  applicant's  existing 
concrete  and  wood  diversion  structure 
on  the  Payette  River  to  the  south  of  the 
island  which  will  be  raised  from  5  feet 
to  8  feet;  (3)  a  75-foot-long  spillway 
adjacent  to  the  latter  diversion 
structure;  (4)  a  300-foot-long  section  of 
the  applicant's  existing  canal  which  will 
be  widened  from  18  feet  to  35  feet;  (5)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
615  kW;  (6)  a  600-foot-long  rip-rap 

I       - 


tailrace  returning  water  from  the  canal 
back  to  the  Payette  River  (7)  a  600-foot- 
long  transmission  line  interconnecting 
with  an  existing  69-kV  Idaho  Power 
Company  transmission  line;  and  (8) 
appurtenant  facilities. 

No  new  access  roads  will  be  required 
to  conduct  the  studies  under  the  permit. 
The  approximate  cost  of  the  studies 
would  be  $100,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  AlO,  a  C  and  D2. 

28  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  No:  EL92-4. 

c.  Date  Filed:  October  8. 1991. 

d.  Applicant  Raymond  W.  Tuckwiller. 

e.  Name  of  Project  Blue  Grass  Farms. 

f.  Location:  A  spring  near  Milligan 
Creek  Blue  Grass  Farms,  Lewisburg. 
West  Virginia. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  Contact  Blue  Grass 
Farms,  c/o  Raymond  W.  Tuckwiller.  Rt. 
2,  Box  322,  Lewisburg,  WV  24901,  (304) 
645-2622. 

i.  FERC  Contact  Diane  M.  Scire.  (202) 
219-2682. 

j.  Comment  Date:  December  S,  1991. 

k.  Description  of  Project  The 
proposed  project  will  consist  of:  (1)  A 
spring;  (2)  a  turbine  filled  with  twin  cups 
and  multiple  nozzles  to  harness  the  How 
from  the  spring;  (3)  a  generator  with  an 
installed  capacity  of  12.5  kW;  and  (4) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
constriction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-2935  design  or 
operation. 

1.  Purpose  of  Project  The  energy  will 
be  used  to  charge  batteries.  The 
batteries  will  be  used  in  the  owner's 
battery-powered  truck,  automobile,  and 
an  agricultural  tractor.  Surplus  energy 
will  be  stored  in  the  batteries  and  will 
be  put  through  a  120  volt  DC/120  volt 
AC  invertor.  The  inverted  energy  will  be 
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used  in  the  owner's  shop  and  bams  for 
lighting. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

Slandaid  Paragraphs 

A2.  Development  Application — ^Any 
qualified  applicant  desiring  to  file  a 
competing  application  most  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 
application,  a  competing  development 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  preliminary  permits 
will  not  be  accepted  in  response  to  this 
notice. 

AS.  Preliminary  Permit — ^Anyone 
desiring  to  Hie  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  pers<Hi  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  wth  18  CFR  4.30  (b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  tharfel20 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  Ucense  application  must 
conform  with  18  CFR  4.30  (b)(1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  mtent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 


application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  Issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may 
•ubmitcomments,  a  protest  or  a  motion 
to  intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  and  B2.  Protests  or  Motions  to 
Intervene — Anyone  may  submit  a 
protest  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.211.  and  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  filed,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules  may  become  ■ 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON". 
"COMPETING  APPUCATION". 
"PROTEST'.  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20428.  An 
additional  copy  must  be  sent  to  Dean 


Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  room  1027  (810  1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  %vithin  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

E.  Filing  and  Service  of  Responsive 
Documents— The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and  conditions, 
or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the  Commission 
will  issue  a  public  notice  requesting 
comments,  recommendations,  temrs  and 
conditions,  or  prescriptions. 

An  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST'  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening:  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  October  3a  1991,  Washii^toa.  DC 
LoUaCMMi 
Secretory. 

[FR  Doc.  91-20082  Filed  11-21-91;  8:45  am] 
■luJNa  eooe  1717-01^ 


Faderal  Regbter  /  Vol.  56.  No.  226  /  Friday.  November  22.  1901  /  Noticw 


58897 


IProiaet  Noa.  20W-0M.  at  all 

Hydroctectrtc  AppUcattOM  (Southern 
California  Edison  Co.  at  ai.); 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2085-004. 

c.  Date  Filed.  July  3, 1990. 

d.  Applicant.  Southern  California 
Edison  Company. 

e.  Name  of  Project.  Mammoth  Pool 
Project. 

f.  Location:  The  project  is  located  on 
the  San  Joaquin  River.  Rock  Creek  and 
Ross  Creek,  in  Fresno  and  Madera 
Counties.  California.  The  project  affects 
navigable  waters  and  lands  of  the 
United  States  within  the  Sierra  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-«25{r). 

h.  Applicant  Contact.  Mr.  E.  Martinez, 
Manager  of  Hydro  Generation,  Southern 
California  Edison  Company,  P.O.  Box 
800,  2244  Walnut  Grove  Avenue, 
Rosemead,  CA  91770.  (818)  302-1564. 

I.  FERC  Contact.  Kenneth  Fearon. 
(202)  219-2657. 

j.  Comment  Date:  December  23. 1991. 

k.  Description  of  Amendment:  The 
licensee  requests  approval  of  an  as-built 
revised  exhibit  M.  The  as-built  exhibit 
M  describes  a  943-kW  turbine/generator 
installed  in  the  30-inch-diameter 
penstock  at  the  dovsmstream  portal  of 
the  converted  diversion  tunnel  for  the 
Mammoth  Pool  Dam.  The  exhibit  also 
describes  an  increase  in  the  total 
installed  capacity  of  the  two  generating 
units,  located  in  the  Mammo^  Pool 
Powerhouse,  from  the  authorized 
129,360-kW  to  190,000-kW.  The  increase 
in  installed  capacity  is  due  to 
modifications  made  to  the  generating 
units  during  the  early  1980*8  and  igga 
The  total  installed  capacity  of  the  as- 
built  project  is  190,g43-RW. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  Filing:  Major  New 
License. 

b.  Project  No.:  2221-005. 

c.  Date  Filed:  August  26, 1991. 

d.  Applicant.  The  Empire  District 
Electric  Company. 

e.  Name  of  Project  Oxark  Beach 
Project 

f.  Location:  On  the  White  River,  in 
Taney  County,  Missouri. 

g.  Filed  pursuant  Federal  Power  Act 
16  U.S.C.  7ei(a)-825(r). 

h.  Applicant  Contacts:  KL.  Lamb, 
President.  The  Empire  District  Electric 


Company.  P.O.  Box  127,  Joplin,  MO 
64802,  (417)  623-4700. 

i.  FERC  Contact  Hector  M.  Perez, 
(202)  219-2843. 

j.  Comment  Date:  January  3, 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D2. 

1.  The  existing  project  consists  of:  (1) 
A  reservoir  (Lake  Taneycomo)  with  a 
storage  capacity  of  28.000  acre-feet  and 
a  surface  area  of  2,200  acres  at  normal 
pool  elevation  of  701.1  feet  mean  sea 
level  (msl);  (2)  the  63-foot-high  and 
1.300-foot-Iong  Ozark  Beach  Dam 
composed  of  a  593-foot-long  reinforced 
concrete  Ambursen-type  spillway  with  a 
crest  elevation  of  697.1  feet  msL  a  12- 
foot-thick  concrete  wall  at  the  right 
(west)  of  the  spillway,  and  a  earthen 
embankment  with  a  continuous 
reinforced  concrete  core  wall  at  the  left 
of  the  spillway;  (3)  a  4d5-foot-long 
section  of  4-foot-high  flashboards  on  the 
spillway:  (4)  a  108-foot-long  section  of 
controllable  gates  on  the  spillway;  (5)  an 
intake  structure  and  concrete 
powerhouse  on  the  concrete  wall 
section  containing  four  4-MW  turbine- 
generator  units;  (6)  a  200-foot-long.  5-kV 
transmission  line;  and  (7)  other 
appurtenances. 

m.  Purpose  of  this  Project  The  energy 
generated  by  the  project  is  used  by  the 
Applicant  in  its  system.  The  Applicant  is 
a  public  utility  serving  portions  of  the 
states  of  Missouri,  Kansas,  Arkansas, 
and  Oklahoma  by  the  generation, 
!  transmission,  and  distribution  of  electric 
power. 

n.  This  notice  also  consists  standard 
paragraphs  Bl  and  D2. 

o.  A  vailable  Locations  of  Application: 
A  copy  of  the  application  is  available 
for  inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room  3104, 
Washington,  DC  20426,  or  by  calling 
(202)  206-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  The 
Empire  District  Electric  Company,  602 
Joplin  Street  Joplin,  Missouri,  (417)  623- 
4700. 

3.  a.  Type  of  Filing:  Transfer  of 
License  for  Transmission  Lines. 

b.  Project  Nos.:  2904-041  and  11197- 
000. 

c.  Date  Filed.  September  3a  1901. 

d.  Applicants:  Calaveras  County 
Water  District  (CCWD)  and  Northern 
California  Power  Agency  (NCPA). 

e.  Name  of  Project  North  Fork 
Stanislaus  River, 

f.  Location:  On  the  North  Pork 
Stanislaus  River,  partially  on  lands  of 
the  United  States  managed  by  the 


Bureau  of  Land  Management  in 
Calaveras  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contacts: 

CCWD:  Mr.  Steve  Felte.  Calaveras 
County  Water  District  427  E.  St. 
ChaHea  St.  San  Andreas,  CA  95249. 
(209)  754-1069; 

Christopher  D.  Williams,  Esq.. 
McLeod.WatkinaonaiMUIer.Ona 
Massachusetts  Ave.,  NW..  suite  800, 
Washington,  DC  20001,  (202)  842- 
2345:  t 

NCPA:  Mr.  Hari  Modi,  Northern 
California  Power  Agency,  180  Cirby 
Way,  Roseville.  CA  95678,  (916) 
781-3836; 

Frances  E.  Francis,  Esq.,  Spiegil  & 
McDiarmid,  1350  New  York  Ave.. 
NW..  suite  lioa  Washington.  DC 
20006,  (202)  879^000. 

i.  Commission  Contact  Mr.  James 
Hunter,  (202)  219-2839. 

j.  Comment  Date:  December  21. 1991. 

k.  Description  of  Proposed  Action:  On 
February  6, 1982,  a  license  was  issued  to 
CCWD  for  the  construction,  operation, 
and  maintenance  of  the  North  Fork 
Stanislaus  River  Project.  CCWD 
proposes  to  transfer  its  interests  and 
obligations  tmder  the  license,  with 
respect  to  the  CoUierville  Transmission 
Line  and  Spicer  Meadow  Transmission 
Facilities,  to  NCPA.  The  purpose  of  the 
proposed  transfer  is  to  effectuate  the 
provisions  of  the  power  purchase 
contract  entered  into  between  CCWD 
and  NCPA.  No  change  in  present 
operation  of  the  project  will  result  from 
this  transfer. 

CCWD  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  the  license.  NCPA  accepts  all  the 
terms  and  conditions  of  the  license,  with 
respect  to  the  transmission  line  and 
facilities,  and  agrees  to  be  bound 
thereby  to  the  same  extent  as  though  it 
were  the  original  licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

4.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  8404-003. 

c.  Date  Filed:  September  13. 1991. 

d.  Applicant:  Windsor  Locks  Canal 
Company  and  Windsor  Locks 
Hydroelectric  Associates,  LP. 

e.  Name  of  Project-  Windsor  Locks 
Project.  I 

f.  Location:  On  the  Connecltciit  River 
in  Hartford  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-82S(r). 

h.  Applicant  Contact  William  J. 
Madden.  Jr.,  Winston  and  Strawn.  140(1 
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L  Street.  NW..  Washington.  DC  20005- 
3502.  (202)  371-5215. 

i.  FERC  Contact:  Robert  Bell  (tag) 
(202)  219-2806. 

j.  Comment  Date:  December  12, 1991. 

K.  Description  of  Project  On 
December  27. 1989.  a  license  was  issued 
to  Windsor  Locks  Canal  Company  and 
Windsor  Locks  Hydroelectric 
Associates.  LP.,  (licensees)  to  construct, 
operate,  and  maintain  the  Windsor 
Locks  Project  8404.  The  licensees  intend 
to  transfer  the  license  to  Windsor  Locks 
Canal  Company  (transferee),  because 
Windsor  Locks  Hydroelectric 
Associates.  LP.  no  longer  wants  to  be  a 
co-licensee.  The  transferee  intends  to 
purchase  the  entire  project  and  agrees  to 
accept  the  terms  and  conditions  as  if  it 
were  the  original  licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

5  a.  Type  of  Application:  Amendment 
of  License. 

b.  Protect  No:  8936-008. 

c.  Date  Filed:  September  13. 1991. 

d.  Applicant  BES  Hydro.  Inc. 

e.  Name  of  Project  Power  Canal 
Project. 

f.  Location:  The  project  is  located  in 
the  tailrace  canal  of  Pacific  Gas  and 
Electric  Company's  (PG&E)  licensed 
Potter  Valley  Project,  FERC  No.  77, 
located  on  the  Eel  and  East  Fork 
Russian  Rivers  in  Lake  and  Mendocino 
Counties,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Frank  Shaw 
Bacik,  Rawles,  Hinkle.  Carter.  Behnke.  & 
Oglesby.  169  Mason  Street,  Suite  300. 
Ukiah.  CA  95482,  (707)  462-6694. 

i.  FERC  Contact  Kenneth  Fearon, 
(202)  219-2657. 

j.  Comment  Date:  December  23, 1991. 

k.  Description  of  Amendment  The 
licensee  proposes  to  install  a 
hydraulically  operated,  automatically 
controlled  slide  gate  at  the  existing 
diversion  dam  to  increase  the 
authorized  water  surface  elevation  of 
976.7  feet  USGS  to  977.53  feet  USGS. 
Additionally,  the  licensee  proposes  to 
install  an  analogue  chart  recorder  to 
monitor  the  water  surface  elevation  at 
the  diversion  dam. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

6  a.  Type  of  Applications:  Amendment 
of  License. 

b.  Proyec/ A^a- 11006-002. 

c.  Date  Filed:  October  1. 1991. 

d.  Applicant  City  of  Lewiston. 

e.  Name  of  Project  Upper 
Androscogging. 

f.  Location:  On  the  Upper  Canal  of  the 
Lewiston  Canal  System  in  the  City  of 
Lewiston  Maine. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Christopher  C. 
Branch.  P.E..  Public  Works  Director/City 
Engineer,  City  of  Lewiston,  103  Willow 
Street,  Lewiston.  ME  04240,  (207)  784- 
2951. 

i.  FERC  Contact  Paul  Shannon.  (202) 
219-2866. 

j.  Comment  Date:  December  13. 1991. 

k.  Description  of  Amendment  The 
Amendment  of  License  proposes  to  add 
Unit  No.  1  with  a  generating  capacity  of 
700  kW  and  a  hydraulic  capacity  of  310 
cfs  to  the  Upper  Androscoggin  Project. 
In  the  Order  Approving  Partial  Transfer 
of  License.  Amendment  of  License,  and 
Redesignatlon  of  Project  Works.  54 
FERC  I  62.123.  issued  February  26, 1991. 
the  Commission  approved  the  retirement 
of  Unit  No.  1  from  the  project  works. 
The  project  is  presently  licensed  for  two 
units — Nos.  2  and  3.  Unit  No.  2  has  a 
generating  capacity  of  515  kW  and  a 
hydraulic  capacity  of  205  cfs.  Unit  No.  3 
has  a  generating  capacity  of  480  kW  and 
a  hydrauhc  capacity  of  190  cfs. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11176-«)0. 

c.  Date  filed:  August  16, 1991. 

d.  Applicant  Dominguez 
Hydroelectric  Associates. 

e.  Name  of  Project  Dominguez. 

f.  Location:  Partially  of  lands 
administered  by  the  Bureau  of  Land 
Management,  on  the  Gunnison  River,  in 
Mesa  and  Delta  Counties.  Colorado. 
Township  12  S,  Range  99  W,  and  Section 
33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-^B25(r). 

h.  Applicant  Contact  Mr.  |ames  M. 
Pike,  Western  States  Water  &  Power. 
Tower  III.  Suite  220. 1515  Arapahoe 
Street,  Denver.  CO  80202.  (303)  820-4286. 

i.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  January  10. 1992. 

k.  Description  of  Project:  The  project 
would  consist  of:  (1)  A  250-foot-high 
roller  compacted  concrete  lower  dam; 
(2)  a  reservoir  with  a  surface  area  of 
8,400  acres  and  a  storage  capacity  of 
750,000  acre-feet:  (3)  a  powerhouse  at 
this  dam  with  a  capacity  of  18  MW;  (4)  a 
230-foot-high  upper  dam;  (5)  an  upper 
reservoir  with  a  surface  area  of  150 
acres,  and  a  storage  capacity  of  10,000 
acre-feet;  (6)  a  20-foot-dia meter,  950- 
foot-long  tunnel:  (7)  a  powerhouse/pump 
station  with  a  capacity  of  2.500  MW; 
and  (8)  a  1-mile-long  transmission  hne. 
The  project  would  have  an  estimated 
average  annual  generation  of  1.314,000 
MWh. 


No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $4,700,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO,  B.  C.  and  D2. 

8  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  11192-000. 

c.  Date  filed:  August  26. 1990. 

d.  Applicant  Catherin  Gillihan. 

e.  Name  of  Project  Gillihan 
Hydroelectric. 

f.  Location:  On  an  existing  water 
supply  system  fed  by  water  from  No 
Name  Creek,  a  small  tributary  to  the  Big 
Creek,  in  Valley  County,  Idaho;  T21N. 
R9E.  in  section  35.  B.  M. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act,  16  U.S.C.  823(a). 

h.  Applicant  Contact  Mr.  Richard  K. 
Linville,  316  E.  Main  Street.  P.O.  Box 
6721.  Emmett.  ID  83617.  (208)  365-2106. 

i.  FERC  Contact  Mr.  Surender  M. 
Yepuri,  P.E..  (202)  219-2847. 

j.  Comment  Date:  December  16, 1991. 

k.  Description  of  Project  The  existing 
project  consists  of:  (1)  A  lO-inch- 
diameter,  250-foot-long  conduit  pipe, 
reducing  to  a  4-inch-diameter  conduit 
pipe,  off  a  lO-inch-diameter  pipe  of  the 
water  supply  system,  (2)  a  small  power 
house  containing  a  generating  unit  with 
a  rated  capacity  of  5kW  and  producing 
an  average  annual  output  of  5^4  MWh, 
and  (3)  a  short  wooden  flume  returning 
the  water  to  Big  Creek. 

1.  Purpose  of  the  Project  The  project 
power  is  used  on  site  by  the  applicant. 

m.  Waiver:  Applicant  has  filed  a 
petition  for  waiver  of  Section 
4.30(b)(26)(v)  pursuant  to  18  CFR 
4.92(a)(1)  and  385.207. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D3b. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11194-000. 

c.  Date  filed:  September  30, 1991. 

d.  Applicant  Mr.  Michael  L.  Keiser. 

e.  Name  of  Project  Cascade  Ranch 
Water  Power  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  U.S.  Bureau  of  Land 
Management  on  Cascade  Ranch  near 
the  town  of  Lakecreek  in  Jackson 
County,  Oregon.  T36S.  RlE  in  sections  6, 
7. 17. 18.  20.  29,  30.  and  31. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  L 
Keiser.  3636  N.  Broadway,  Chicago, 
Illinois  6061^-4488.  (312)  348-6410. 
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i.  FERC  Contact  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  January  10, 1092. 

k.  Description  of  Project  The 
proposed  project  would  include  two 
developments.  The  first  development 
would  consist  of:  (1)  A  side-channel 
intake  on  Lost  Riven  (2)  the  applicant's 
existing  5-mile-long  irrigation  canal  (3) 
a  3-foot-high  structure  diverting  water 
from  the  canal  into  a  penstock;  (4)  a 
2.420-foot-long  penstock:  (5)  a 
powerhouse  containing  two  250-kW 
generating  units;  (6)  a  taih-ace  returning 
water  to  the  applicant's  existing  40-acre 
Lake  Flats  Reservoir;  (7)  a  3-mile-long. 
12.5-kV  transmission  line 
interconnecting  with  an  existing  Pacific 
Corporation  transmission  line;  and  (8) 
appurtenant  facilities.  The  second 
development  would  be  located  north  of 
the  first  development  and  would 
include:  (1)  the  applicant's  existing  Lake 
Flats  Reservoir  and  20-foot-high  earthen 
dam;  (2)  a  4,g40-foot-long  penstock:  (3)  a 
powerhouse  containing  two  250-kW 
generating  units;  (4)  a  tailrace  returning 
water  to  the  Cascade  Ranch  irrigation 
system;  (5)  a  100-foot-long  transmission 
line  interconnecting  with  the  proposed 
transmission  line  from  the  first 
development;  and  (6)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $75,000. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
Ag,  Aia  B.  e,  and  D2. 

10.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  Noj  11198-000. 
.  c.  Date  filed:  October  15. 1991. 

d.  Applicant  Portland  General 
Electric  Company. 

e.  Name  of  Project  Three  Lynx  Creek 
Hydroelectric  Project. 

f.  Location:  Partially  within  the  Mount 
Hood  National  Forest  on  Three  Lynx 
Creek,  a  tributary  to  the  Clackamas 
River,  in  Clackamas  county,  Oregon. 
T5S,  R6E  In  sections  15  and  22. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Gary  W. 
Hackett,  Manager,  Hydro  Production 
Support,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204,  (503)  464-6005. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  January  6. 1992. 

Ic.  Description  of  Project  The 
proposed  project  would  be  an  addition 
to  the  existing  Oak  Grove  Project  No. 
135  and  would  consist  of:  (1)  A  10-foot- 
high  diversion  structure  on  "Three  Lynx 
Creek;  and  (2)  a  24-inch-diameter.  3.600- 
foot-long  penstock  interconnecting  with 


an  existing  Oak  Grove  Project  penstodi. 
No  new  generating  fadhties  or 
transmission  hnes  are  proposed.  This 
project  would  add  about  6.3  GWh  of 
generation  to  the  Oak  Grove  Project 

No  new  access  roads  will  be  needed 
to  conduct  the  studies,  the  approximate 
cost  of  the  studies  would  be  $200,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  and  D2. 

Standard  Paragraphs 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  IB  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(8)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
%vould  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  enviroTunental  impacts.  Based 


on  the  resalts  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  lo 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  die  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA'nON". 
"COMPETING  APPUCATION". 
"PROTEST',  "MOTION  TO 

INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  625  North  Capitol  Street 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Commission.  Room  1027  (810 1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
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may  be  obtained  by  agencies  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
speciHed  for  fiUng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3b.  Agency  Comments — The 
Commission  requests  that  the  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Came  agenc(ies).  for  the 
purposes  set  forth  in  Section  406  of  the 
Energy  Security  Act  of  1980.  file  within 
45  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested:  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  state  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
fix)m  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  November  15. 1901.  Washington. 
DC. 

Lois  D.  CMhelL 

Secretary. 

(FR  Doc  01-28091  Filed  11-21-91:  8:45  am) 

■HJJNa  COOK  S717-«1-«l 

(Docket  Noa.  CP92-171-000,  •(  ■!.] 

Texas  Gaa  Tranamisaion  Corp.  et  aL; 
Natural  Gaa  Ceftiflcata  FWnga 

November  15. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmissioa  Cocporatioa 

(Docket  No.  CP92-171-O00| 

Take  notice  that  on  November  12. 
1991.  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  P.O.  Box  1160. 
Owensboro.  Kentucky  4230Z  filed  in 
Docket  No.  CP91-171-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  increase  the 


daily  contract  demands  of  two  existing* 
customers.  Citizens  Gas  and  Coke 
Utility  (Citizens)  and  Community 
Natural  Gas  Co..  Inc.  (Community 
Natural),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  Citizens  has 
requested  an  increase  in  sales  contract 
demand  of  24.875  MKfBtu/day  for  a  total 
sales  contract  demand  of  147.000 
MMBtu/day.  Texas  Gas  states  further 
that  Community  Natural  has  requested 
an  increase  of  500  MMBtu/day  for  a 
total  sales  contract  demand  of  4.000 
MMBtu/day. 

It  is  said  that  the  proposed  increases 
are  necessary  because  of  growth  in  the 
customers'  service  areas,  current  and 
anticipated.  It  is  further  said  that 
sufficient  capacity  exists  due  to  various 
contract  demand  redactions  on  the 
Texas  Gas  system  to  serve  the  total 
increase  in  sales  contract  demand  of 
25.375  MMBtu/day  for  the  two 
customers  without  the  construction  of 
any  additional  facilities,  or  detriment  to 
any  other  customers. 

The  proposed  increases,  it  is  said,  are 
requested  to  be  effective  November  1, 
1992. 

Comment  date:  December  6. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

2.  Northwest  Pipeline  Corp. 

[Docket  No.  CP92-158-000| 

Take  notice  that  on  November  8, 1991, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  64158.  filed  in  Docket  No. 
CP92-156-000.  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
partially  abandon  the  existing  facilities 
at  the  Dallesport  delivery  point  in 
Klickitat  County.  Washington  and 
construct  and  operate  upgraded 
facilities  at  the  existing  Dallesport 
delivery  point  to  accommodate  existing 
firm  service  obligations  to  Northwest 
Natural  Gas  Company  (Northwest 
Natural)  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northwest  states  that  the  existing 
Dallesport  delivery  point  has  a  design 
capacity  of  approximately  888  Dth's  per 
day  at  a  delivery  pressure  of  150  psig. 
while  Northwest's  current  authorized 
maximum  delivery  obligation  for  firm 
sales  and  transportation  to  Northwest 


Natural  at  the  Dallesport  delivery  point 
is  2.100  Dth  per  day. 

Northwest  indicates  that  it  proposes 
to  upgrade  the  existing  inadequate 
facilities  at  the  Dallesport  delivery  point 
by  replacing  the  existing  1-inch  regulator 
and  1-inch  relief  valve  with  a  new  1-inch 
higher  capacity  regulator  and  a  new  2- 
inch  relief  valve.  Northwest  further 
indicates  that  this  upgrading  of  this 
facility  would  result  in  a  maximum 
station  design  capacity  of  3,300  Dth's  per 
day  at  150  psfg,  sufficient  to  handle  the 
existing  maximum  delivery  obligations. 
Northwest  states  that  the  total  cost  of 
upgrading  the  Dallesport  delivery  point 
is  estimated  to  be  approximately  $10,200 
including  the  Si  .000  cost  of  removing  the 
old  facilities.  Northwest  further  states 
that  since  this  upgrade  is  required  to 
replace  inadequate  equipment  and  to 
enable  it  to  deliver  its  current  contract 
obligations  to  Northwest  Natural, 
Northwest  would  not  require  any 
construction  cost  reimbursement  from 
Northwest  Natural. 

Comment  date:  December  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Delnuurva  Power  and  Light  Co. 

[Docket  No.  CP92-153-000| 

Take  notice  that  on  November  7, 1991. 
Delmarva  Power  and  Light  Company 
(Delmarva).  800  King  Street. 
Wilmington.  Delaware  19899.  filed  in 
Docket  No.  CP92-153-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  construct 
and  operate  certain  pipeline  facilities, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Delmarva  requests 
authorization  to  construct  and  operate 
approximately  4.2  miles  of  16-inch 
pipeline  extending  from  an 
interconnection  with  Texas  Eastern 
Transmission  Corporation's  (Texas 
Eastern)  Line  1-A-l  in  Delaware 
County.  Pennsylvania  to  Delmarva's 
existing  facilities  near  Claymont.  New 
Castle  County.  Delaware. 

Delmarva  states  that  the  proposed 
facilities  would  enable  it  to  receive  up  to 
100.000  Dth  of  natural  gas  per  day  of 
transportation  service  from  Texas 
Eastern. 

Delmarva  further  states  that  the 
proposed  facilities  would  enable  it  to 
directly  interconnect  with  another 
interstate  pipeline  which  would  increase 
the  availability  to  Delmarva  of  new 
supplies  of  natural  gas  and  Delmarva's 
flexibihty  to  acquire  such  supplies. 
Delmarva  would  utilize  the  additional 
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natural  gas  supplies  for  electric 
generating,  it  is  stated. 

Delmarva  further  requests  that 
Commission  jurisdiction  be  limited  to 
the  facilities  proposed  herein. 

Delmarva  estimates  the  cost  of  the 
proposed  facilities  to  be  $5,951,000 
which  would  be  financed  out  of  working 
capital. 

Comment  date:  December  6. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Ca 
[Docket  No.  CP82-1S7-000) 

Take  notice  that  on  November  8. 1991, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CPg2-l57-000  a 
request  pursuant  to  St  157.205  and 
157.216(b)  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  the 
transportation  of  natural  gas  for  direct 
sale  of  Honorbuilt  Industries,  Inc. 
(Honorbuilt)  and  the  sale  of  gas  for 
resale  to  Yale  Gas  Company  Inc.  (Yale), 
under  its  blanket  certificate  in  Docket 
No.  CP82-479-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  states  that  Honorbuilt  and  Yale 
have  requested  the  sales  abandonments. 
The  facilities  will  remain  in  place  to 
enable  both  Honorbuilt  and  Yale  to 
access  transportation  gas  if  desired. 

Comment  date:  December  30, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corp. 

[Docket  No.  CPB2-159-000] 

Take  notice  that  on  November  8. 1991. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP92-159-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  additional 
metering  facilities  at  an  existing 
metering  station  which  serves 
Washington  Natural  Gas  Company 
(Washington  Natural)  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-433-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Northwest  proposes  to 
construct  and  operate  an  additional  4- 
inch  meter  and  related  facilities  at  its 
Duvall/Cottage  Lake  Meter  Station  in 


King  County.  Washington,  to  provide  a 
design  delivery  capacity  of 
approximately  11.500  Dth  of  natural  gas 
per  day  at  a  delivery  pressure  of  150 
psig.  Northwest  states  that  the  proposed 
facilities  would  by-pass  the  existing 
facilities  and  would  be  used  only  when 
gas  flows  exceed  the  capacity  of  the 
existing  facilities. 

Northwest  further  states  that  existing 
capacity  of  the  meter  station  is  9.096  Dth 
per  day  of  natural  gas  at  a  delivery 
pressure  of  150  psig.  whereas  its  firm 
delivery  obligation  to  Washington 
Natural  is  10.654  Dth  per  day.  Northwest 
asserts  that  the  proposed  facilities  are 
required  since  the  existing  facilities  are 
inadequate  to  reliably  serve  its  present 
delivery  obligation. 

Northwest  states  that  its  tariff  does 
not  prohibit  expansion  of  delivery  point 
facilities  and  that  its  proposal  will  have  . 
no  significant  impact  on  its  system  peak 
day  deliveries. 

Comment  date:  December  30. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
fur  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commiaaion's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loli  D.  Catbell, 
Secretary. 

[FR  Doc  91-28093  Filed  11-21-01: 8:49  am] 
anjjNa  coot  s7i7-«t-« 


Office  of  Foaall  Energy 

IFE  Docket  Na  •1-41-4M) 

Tenneeeee  Qaa  Pipeline  Co;  Order 
Granting  Blanket  Authorization  to 
Import  "Special  Purcftaee  Qaa"  From 
Canada 

aoincy:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  an  Order  Extending 
Blanket  Authorization  to  Import 
"Special  Purchase  Gas"  from  Canada. 

•UMMARV:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  to  Tennessee 
Gas  Pipeline  Company  (Tennessee) 
granting  its  blanket  authorization-to 
import  up  to  75.000  Mcf  per  day  of 
"special  purchase  gas"  from  its 
Canadian  supplier.  ProGas  Limited,  over 
a  two-year  period  beginning  on  the  date 
of  first  import  afier  December  12. 1991. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202)  586- 
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9478.  The  docket  Hxun  is  opea  between 
the  houn  of  &  ajn.  and  4;30  p.iB., 
Monday  through  Friday,  except  Federal 
holiilayai. 

iHued  in  Waabiagloa  DC  Novanbu  18, 


CUffordP: 

Acting  Deputy  Aaaistant  SeuwUiij  for  Fuak 

Programa,  Office  ofFoesii  Energy . 

|FR  Doc  »l-2n5a  Filed  11-21-9I:  a:4&aa| 


IFE  Doctat  no,  tt-89-LNG] 


Teiac*  Gat  MvfcMnf,  taw.; 
Applicaflan  To  Import  LiqiMflod 
NatvaiOM 

AOCfiCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACnOM:  Notice  of  application  for 
blanket  authorization  to  import  Cquefied 
natural  gas. 


lAKv:  The  OfRce  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gires 
notice  of  receipt  oa  October  15, 1991.  of 
an  application  filed  by  Texaco  Gas 
Marketing,  Inc.  (TGMI]  reqaesting 
blanket  authorization  to  import  on  a 
short-term  or  spot  basis  up  to  150  billion 
cubic  feet  (Bcf]  of  liquefied  natural  gas 
(LNG)  over  a  two-year  period  beginning 
with  the  date  of  first  deliveiy.  TGnfi 
intends  to  use  existing  U.S.  receiving 
facilities  and  to  Import  LMJ  from  a 
variety  of  international  sources.  TGMI 
states  that  it  will  snbmit  qoarterfy 
reports  detailing  each  transaction. 

The  application  was  fifed  imtier 
section  3  of  the  Natwal  Gas  Act  and 
DOE  Delegation  Order  No*.  0SO4-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applkaUe. 
requests  for  adrUtional  procedures  and 
writtsn  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p-m..  eastern  time,  December  23, 1961. 
Apnngfit:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.&  Department  of 
Energy,  Forrestat  Building.  Room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW.. 
Washington.  DC  205«5. 
FOR  FURTttSt  WFOMaATKMe 
Charles  Blackbom.  Office  of  Fittis 

PregyaiBs,  Foesit  Energy.  U.S. 

Departmeat  of  Energy,  Forrestal 

Building.  Room  3F-094. 1000 

Independence  Avenue.  SW., 

Washington,  DC  20585,  (202)  586-7751. 
Diane  Stubbs,  Office  of  Assistant 

General  Coonsel  for  Fossil  Energy, 

U.S.  Department  of  Energy.  Forrestal 

Bnilding.  Room  ^-642.  GC-14. 1000 


Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-8667. 
9I»PLEMCMTA«V  MFOMMATION:  TGMI.  a 
Delaware  corporation  with  its  principal 
place  ol  basiness  in  Hoaston.  Texas, 
purchases,  sells  and  transports  natural 
gas.  TGMi  ia  a  wrholly-owned  subsidiary 
of  Texaco  Exploration  and  Production 
Inc.,  which  is  a  wholly-owned 
sabakiiary  of  Texaca  Inc.  TGlbfi  intends 
to  fanport  the  LNG  Ua  its  own  accoant  or 
for  the  account  for  others. 

TGKfl  asserts  that  ttte  import 
authorization  woald  provide  H  the 
flexibffity  to  negotiate  nanterom 
transactions.  invoMng  varions 
international  sources  with  which  trade 
in  natural  gas  has  not  been  prohibited, 
under  a  single  license.  TGMI  proposes 
to  make  its  imported  gas  available  to 
pnrchasers  under  contract  terms  that 
will  be  market-competitive  throoghout 
tne  contract  period. 

The  decision  on  thia  import 
application  will  be  made  consistent  with 
DOE'S  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  Ion  tbe  markets 
served  is  the  primary  consideration  in 
determioing  whether  it  is  in  tbe  public 
interest  (49  FR  6684.  February  22. 1984). 
Parties,  especially  those  that  may 
oppose  this  application,  sbonld  comment 
on  tbe  issue  of  competitiveness  as  set 
forth  in  the  policy  guidelines  regarding 
the  requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Cmapliaax.  The  National 
Environmental  Pobcy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.,  requires  E)OE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actionr  No  fiaal  decision  will  be  issued 
in  this  proceeding  unttf  DOE  has  net  its 
NEPA  responsibdities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  their  comments  considered  as 
the  basis  for  any  decision  on  the 
application  must  however.  fHe  a  motion 
•o  intervene  or  notice  of  hrtervention,  as 
appiicabfe.  The  fihng  of  a  protest  with 
respect  to  this  application  wiH  not  serve 
to  make  the  protestant  a  party  to  the 
proceeding,  although  protests  aird 
comments  received  from  persons  who 
are  not  parties  will  be  considered  in 
determining  tfie  appropriate  action  to  be 
taken  on  the  application.  AH  protests, 


motions  to  hitcrvsae.  aotices  ti 
intervention,  and  written  cuainicuts 
must  meet  the  requirements  thai  are 
specified  by  tbe  repttations  in  10  CFR 
part  590.  Protests,  motions  to  intervene. 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
conanents  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  abovt. 

II  is  intended  that  a  decisfortal  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  incluaing  the  parties*  written 
comments  and  rephes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issuea  A 
party  sacking  tnlerrention  aaay  request 
that  additional  pnxxdares  be  pttWided. 
suEfc  as  additional  written  coaanents,  an 
oral  presentation,  a  confierence.  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  tfie  sobstantial  qnestion  of  fact, 
law,  or  poRcy  at  issue,  show  that  it  fa 
materiel  and  relevant  to  a  decision  hi 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceecfing.  Any  request  Cor 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decisioo  and  that  a  thai-type  bearing  is 
necessary  for  a  full  and  troe  disclosure 
of  the  facts. 

If  an  additional  procedare  io 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  Gied  by  parties  pwrsuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  TGMFs  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3f-06e  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  thiougb  Friday,  except 
Federal  holidays. 

bsued  tai  Wsflhingtan.  DC  on  Noreaber  lai 
isrn. 

Clifford  P.  TomauewsU. 

Acting  Deputy  Assistant  Secretary  for  Fueh 

Progrmns.  Office  of  FomilEiKr^. 

(FR  Doc.  9t-2M53  Piled  Tt-2I-«:  8«  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL  4033-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION*.  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  December  23, 1991. 

ran  FUfrrHCR  infoiimation  contact: 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INPORMATION: 

Onice  of  Solid  Waste  and  Emergency 
Response 

Title:  Applications  for 
"Preauthorization  of  a  CERCLA 
Response  Action"  and  "Claim  for 
CERCLA  Response  Action."  EPA  ICR 
#1304.03.  This  ICR  requests 
reinstatement  of  a  previously  approved 
collection  (0MB  #2050-0106)  for  which 
approval  has  expired. 

Abstract:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  and  as  amended  in  1986, 
establishes  broad  Federal  authority  to 
undertake  removal  and  remedial  actions 
in  response  to  releases  or  threats  of 
releases  of  hazardous  substances  and 
certain  pollutants  and  contaminants  into 
the  environment.  One  of  the  uses  of  the 
Hazardous  Substance  Superfund  (the 
Fund),  which  is  authorized  under 
CERCLA,  is  the  payment  of  claims  for 
necessary  response  costs. 

Under  section  111(a)(2)  of  CERCLA. 
claimants  are  authorized  to  be 
reimbursed  from  the  Fund  for  necessary 
response  costs  incurred  as  a  result  of 
carrying  out  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan.  In  addition,  section 
122(b)(1)  of  CERCLA  delegates  to  EPA 
the  authority  to  enter  into  agreements 
with  potentially  responsible  parties 
(PRPs).  to  allow  the  PRPs  to  perform  a 
preauthorized  phase  of  a  response 
action  in  return  for  reimbursement  of  an 
agreed-on  portion  of  response  costs  from 
the  Fund.  Section  112(b)(1)  of  CERCLA 


authorizes  EPA  to  prescribe  the 
appropriate  forms  and  procedures  for 
the  filing  of  response  claims  against  the 
Fund.  All  proposed  response  actions 
must  be  approved  in  advance  by  EPA 
through  the  preauthorization  process  in 
order  for  a  subsequent  claim  to  be 
awarded. 

The  information  required  by  the 
application  and  claim  forms  is  essential 
for  EPA  to  adequately  review  and 
evaluate  the  merits  and  validity  of  a 
response  claim,  and  to  make  a  decision 
on  whether  to  award  that  claim  from  the 
Fundi  The  information  and  data 
submitted  by  applicants  under  the  nine 
sections  of  the  application  for 
preauthorization  will  be  used  by  the 
Agency  to  make  a  determination  on 
whether  to  approve  in  advance  a 
proposed  response  action  under  the 
preauthorization  process.  The 
subsequent  information  submitted  to 
EPA  on  the  claim  form  will  be  used  to 
determine  whether  or  not  to  award  the 
claim.  In  its  role  as  manager  of  the  Fund, 
this  information  allows  EPA  to  ensure 
appropriate  uses  of  Fund  resources, 
meet  cost  control  and  budget 
requirements,  protect  against  potential 
waste  and  fraud,  and  ensure  that  the 
proposed  response  actions  themselves 
do  not  create  environmental  hazards. 

Burden  Statement:  The  estimated 
annual  public  reporting  burden  for  this 
collection  of  information  under  EPA 
Form  2075-3.  "Application  for 
Preauthorization  of  a  CERCLA  Response 
Action,"  is  estimated  to  average  258 
hours  per  response.  These  burden 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining 
needed  data,  and  completing  and 
reviewing  the  collection  of  information. 

Public  reporting  burden  for  the 
collection  of  information  under  EPA 
Form  2075-4,  "Claim  for  CERCLA 
Response  Action,"  is  estimated  to 
average  42  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  needed  data, 
and  completing  and  reviewing  the 
collection  of  information.  In  addition, 
claimants  awarded  money  from  the 
Fund  will  be  required  to  maintain  their 
records  for  a  10-year  period.  It  is 
estimated  that  it  will  require  those 
claimants  an  average  of  15  workhours 
per  year  to  maintain  their  records. 

Respondents:  Preauthorization 
requests  and  response  claims  may  be 
submitted  by  individuals,  private 
entities,  foreign  entities,  or  PRPs 
(including  States  or  local  governments). 

Estimated  No.  of  Respondents:  103  (38 
preauthorization  requests,  and  65  claim 
submitters). 


Estimated  Total  Annual  Burden  on 
Respondents:  13.314  hours  (9.804  hours 
for  preauthorization  requests,  2,730  for 
the  claim  submitters,  and  780  hours  for 
recordkeeping  by  claimants  receiving 
awards). 

Frequency  of  Collection:  On 
occasion — only  when  an  applicant/ 
claimant  seeks  reimbursement  for 
response  costs  from  the  fund. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  {PM-223Y).  401  M  Street,  SW„ 
Washington.  DC  20460 
and 
Tim  Hunt.  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Sheet, 
r^W.,  Washington.  DC  20530. 
Dated:  November  15. 1901.  I 

Paul  Lapsley,  I  ^• 

Director,  Regulatory  Management  Division.  ' 
[TK  Doc.  91-28134  Filed  11-21-91;  8:45  unj 
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Environmental  Impact  Statements  and 
Regulations;  AvaUabUity  of  EPA 
Comments 

Availability  of  EPA  conunents 
prepared  November  4, 1991  through 
November  8  1991  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  pubUshed  in  FR 
dated  April  5. 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-K61120-AZ  Rating 
EC2,  Mt.  Lemmon  Ski  Valley  Area, 
Development  and  Management,  Special 
Use  Permit,  Santa  Catalina  District, 
Coronado  National  Forest,  Pima  County, 
AZ. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  impacts  to 
water  quality,  wetlands,  and  air  quality 
and  requested  more  information 
concerning  cumulative  impacts  from 
other  proposed  or  plaimed  projects  in 
the  area. 
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fCZ.  Calypso  Plaaniiig  Arva  (commonly 
called  BourboD  Roadlesfl  Area]  Timber 
Sales.  iBBplemcntatioB.  Wind  River 
Rai^r  Dwtrict.  GiSord  Pkwbo«  Naftiona 
Park.  Skamania  County,  WA. 

Summary 

EPA  expressed  coHcema  regarding  the 
effect  of  the  action  alternatives  on  water 
quality,  fisheries,  and  air  quality.  EPA 
also  has  requested  additional 
information  on  air  quality  effects  and 
monitoring, 

ERPNo.  D-AFS-L65154-WA  Rating 
EC2.  LafferTy  Thnber  Sele  and  Roed 
Construction,  bnptcBwntation, 
Wcnetchce  National  Forest  First  deck 
Area,  Chelan  Ranger  EKstrict  Cbelan 
County.  WA. 

Suiiftitaiy 

EPA  has  environmental  concerns 
regarding  the  effect  of  the  action 
alternatives  on  water  quaKty.  fisheries 
and  air  quality.  Additional  information 
is  needed  on  watershed  monitoring. 
water  quality  and  fishery  effects^  air 
quality  effects,  and  noise  effects. 

ERPNo.  D-AFS-L6T029-OB  RaUag 
EC2,  White  King  and  Lucky  Lass 
Uranium  Mine  Cleanup  and 
Rehabilitation.  Section  404.  NPDES 
Permit  and  Special  Use  Permit,  Licenses 
Apfirovat  FrimoDt  Nationat  Forest. 
Lakevievs  Kanger  District.  Lake  County, 
OR. 

Summary 

EPA  believes  additional  data  is 
needed  to  make  a  ranking  determniation 
on  tkia  site  for  At  National  Priorities 
List  and  to  allow  ooaiparison  of 
predided  health  effects  among  (he 
alternatives,  biformation  regarding 
fisheries  mitigation.  National  Pollutant 
Dischai^  Eirmination  System 
requirements,  and  wetlands  an  aieo 
needed. 

ERPNo.  D-PHW~EA0737-FL  Rating 
EC2,  Tampa  Sootfa  Cnsstown 
Expressway  Extension.  V-TS  to  SR  60 
east  of  the  Brandon  Area,  Improvement. 
Funding,  Right-of-Way  and  Section  404 
Permit  tfilsborough.  FL 

Summary 

EPA  expressed  concerns  about 
environmental  ini|>acts  associated  with 
wetlands,  noise  and  hazardous  waste. 
EPA  believes  that  the  information  is 
insufficient  to  fully  assess  the  impacts, 
and  recommends  tikat  additional 
inioriation  be  ptovided  on  aartigBtion 
for  wetland  impacts  and  hazardous 
waste. 

ERP  No.  D~FHW-E4073d~NC  Rating 
EC2.  US-220  Conaecting  the  Star/Bisco/ 
Candor  Bypass,  Improvement  Fundiag. 


Right-of-Way.  Pbssible  COE  Permit 
Montgomery  and  Ridnaond  County.  NC 

Summary 

EPA  believes  that  the  mfonnatioa  in 
this  doctoMnt  is  inairffiaent  to  assesa 
the  potentia!  environmental  hnpacts 
associated  with  the  project.  EPA 
believes  that  tfte  Bast  Ahemative 
appears  to  have  the  least  impact  to  the 
natural  environment. 

ERP  No.  D-MMS-A02234-00  Rating 
EC2.  Mid  1992  thru  Mid  1997  Outer 
Continental  Shelf  (OCS)  Coatprefaensive 
Gas  and  Oil  Resources  ManagesfMnt 
Program,  Schedule  of  Sales  Adoption, 
Leasing  Offshore  Coastal  Counties  of 
AL.  AK.  CA.  DE,  FU  GA.  LA.  MD,  NJ. 
NY.  NC.  OR.  RL  Sa  TX.  VA  and  WA. 

Summary 

EPA  believes  the  ciHrent  program 
represents  an  improvement  over  past 
operation.  However.  EPA  still  is 
concerned  abont  several  aspects  of  this 
program.  These  concerns  include:  (IT 
That  ppotectivB  stipulations  described  in 
site-specific  ETSs  have  not  been 
adopted;  (2)  the  air  quality  iniormation 
presented:  (3)  cumulative  impact 
methodolo^;  and  (4)  adoption  of 
preferred  alternatives. 

ERP  No,  D-UAG-Cll018-Nf  Ratijtg 
EC2,  Boeing  Michigan  Acnmautical 
Research  Center  fBOMARC)  Missile 
Site.  Radioactive  Contamination  Clean- 
up Evaluation,  McCuire  Air  Force  Base. 
Plumsted  Township.  Ocean  County.  NJ. 

Summmty 

EPA  has  environmental  concerns 
about  the  proposed  project  because  a 
preferred  alternative  is  not  identified:  it 
is  not  evident  that  an  appropriate 
cleanup  level  for  the  radioactive 
material  has  been  established:  and 
implementation  of  the  EIS  alternatives 
may  impact  air  and  water  quality.  EPA 
requests  additional  infonnatiofi  in  the 
final  EIS  to  address  these  issaes. 

ERP  No.  DS-APH-Aa272t>-a)  Rating 
E02.  National  BoU  Weevil  Cooperative 
Conb-ol  Program,  Implementation  and 
Fundmg,  AL,  AZ,  AR.  CA.  FL.  GA.  KS. 
LA.  MS.  MO.  NM.  NC.  OK.  SC.  TN.  TX. 
VA. 

Summary 

EPA  has  environmental  objections  to 
the  proposed  proiect  The  major 
objection  is  that  the  eradication  program 
relies  heavily  oa  the  use  of  pesticides  to 
control  the  boU  weevil.  Several  isaues 
and  errors  wete  tdeatified  that  should 
be  addressed  in  the  final  EIS. 


FualEISa 

ERPNo.  F-COE-C36066-PR.  Upper 
Rio  Grande  De  Loiza  Basin  Flood 
Control  Plan,  Implementation,  PR. 

Summary 

EPA  continues  to  have  envircNfimental 
concerns  because  of  potential  adverse 
impacts  to  surface  and  ground  water 
quality.  EPA  requested  additional 
information  be  presented  prior  to  the 
issuance  of  the  record  of  decision. 

ERPNo.  F-AAA-AS3017-O0.  Termmal 
Doppler  WeathOT  Radar  (TDWR)  Sitt 
Determination  Program,  knplementation 
and  Funding. 

Summary 

Review  of  the  Bnal  EIS  has  been 
completed  and  the  project  fooui  to  be 
satisfactory.  No  formal  letter  was  sent 
to  the  agency. 

Regnlations 

ERP  No.  R~NRC-AOei73-00, 10  CFR 
parte  2.  40.  SO,  51. 7a  110. 140,  isa  and 
170;  Uranium  Enrichmeat  Regulatioaa 
(56  FR  46739). 

Summary 

EPA  has  no  comments  to  the  propoeed 
rule. 

Dated  November  10. 1991. 
William  D.  Dickacsoo. 

Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc.  91-21fHB  Filed  n-2t-9t:  6M  amj 
aouNQ  CODE  Mao-as-M 
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EnvironnMfttal  Unpact  StatMMnta; 
Noticaof  AvaHabiUty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202] 
260-5073.  or  (202]  260-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  November  11. 1991 
Through  November  15, 1991  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  910407.  Draft  Supplement. 
COE.  KY,  IL.  Lower  Ohio  River 
Navigation  Study  Area  Improveraeata, 
Locks  and  Dams  52  ft  53  (Ohnated  Locks 
and  Dams]  Replacement  and  Additional 
ModificatioBSs  Cumberland  River  to 
Misaissippi  River.  Several  Counties. 
Kentucky  and  lUiiKiis,  Due:  January  06. 
1992.  Contact:  Michael  Turner  (50a)  582- 
6015. 

EIS  No.  910400,  Final  Supplemei^ 
COE.  LA.  Catalville  Uke  Flood  Control. 
Downstream  Area  of  Influence  to 
Cohunbas  |unction.  Additioaal 
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Operation  and  Maintenance  Changes, 
Rock  Island  District  Johnson.  Iowa. 
Louisa  and  Washington  Counties,  lA, 
Due:  December  23, 1991,  Contact:  Roger 
Less  (309)  788-6381. 

EIS  No.  910409.  Final  EIS,  BLM.  NM, 
Albuquerque  District  Resource 
Management  Plan  (RMP)  Amendment 
Oil  and  Gas  Leasing  and  Development 
Farmington.  Rio  Puerco  and  Taos 
Resource  Areas,  Implementatioo. 
Several  Counties,  NM,  Due:  December 
23, 1991,  Contact:  Robert  Dale  (SOS)  781- 
8712 

EIS  No.  910410.  Draft  EIS,  FHW.  Wl 
WI-TH-29  (Ringle-Shawano)  Corridor 
Project  Improvement,  Linking  1-94  and 
Minneapolis/St  Paul  to  Green  Bay/Fox 
River  Valley,  Land  Acquisition  and 
Section  404  Permit  Marathon  and 
Shawano  Counties,  WI.  Due:  January  06, 
1992,  Contact  Robert  W.  Cooper  (608) 
264-5940. 

EIS  No.  910411  Final  EIS.  EPA.  TX. 
Brazos  Island  Harbor  (BIH)  Entrance 
Channel  42  Foot  Project  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation,  Brownville,  TX,  Due: 
December  23. 1991,  Contact:  Norm 
Thomas  (214)  255-2260. 

EIS  No.  91041Z  Final  Supplement 
AFS,  CA,  Plumas  National  Forest 
Prototype  Project  Augmenting  Snow 
Pack  by  Cloud  Seeding  Using  Ground 
Based  Dispensers,  Additional 
Information,  Implementation,  Upper 
Feather  River  Basin,  Plumas  and  Sierra 
Counties,  CA,  Due:  December  23, 1891, 
Contact:  R.C.  Bennett  (916)  283-2050. 

EIS  No.  910413,  Third  Draft 
Supplement  NOA.  AK.  Groundffsh 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands.  Fishery  Management  Plant 
Updated  Information,  Amendment  18/23 
Inshore/Offshore  Allocation  Alternative 
Approval  and  Implementation.  AK,  Due: 
January  06. 1992.  Contact  William  W. 
Fox.  Jr.  (301)  437-2239. 

Amended  Notices 

EIS  No.  910400.  Draft  EIS,  GSA,  GA. 
Internal  Revenue  Service,  Service 
Center  Annex  ConsoHdation, 
Construction.  Chamblee,  GA,  Due: 

January  06, 1992,  Contact:  Alice 
Coneybeer  (404)  331-1831. 

Published  FR  11-15-«1— Review  period 
reestablished. 

Dated:  November  19, 1991. 
William  D.  Dickeraon, 

Deputy  Director.  Office  of  FademlAcUvHie*. 
[FR  Doc  91-28145  Filed  ll-Zl-91;  e^tf  asi) 

MJJNQ  COOC  VS¥>  HO  II 


[FRL403»-4] 


ClM*  II  Underground  Injectioa  Control 
ProgrMn  Advleory  Commmee 
Meetinge 

AQcacv:  Environmental  IVotection 
Agency  (EPA). 

ACTION:  Advisory  committee  meeting. 


:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  we  are  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  on  EPA's  Qass  n  (oil  and 
gas  related)  Underground  Injection 
Control  Program. 

The  purpose  of  the  meeting  is  to 
further  discuss  the  issues  surrounding 
the  construction  and  areas  of  review 
requirements  for  Class  II  Underground 
Injection  Wells, 

DATES:  On  Tuesday,  December  17,  the 
meeting  will  begin  at  9  ajn.  and  end  at  5 
p.m.  On  Wednesday,  December  18,  the 
meeting  will  begin  at  8:30  ajn.  and  end 
at  3:30  p.m. 

AOORESSES:  The  meeting  will  take  place 
at  the  Fairmont  Hotel,  1717  N.  Akard 
Street  Dallas,  Texas  75201.  (214)  720- 
2020. 

FOR  FUltTHER  INFORMATION  CONTACT: 

For  information  on  substantive  issues, 
contact  Jeffrey  Smith,  EPA  Water  Office, 
(202)  260-5586.  On  administrative 
matters,  contact  Angela  Suber,  EPA. 
Regulatory  Development  Branch,  (202) 
260-720S,  or  John  Lingelbach,  Committee 
Co-Chair,  (202)  887-1037. 

Dated:  November  18, 1991. 

Chris  Kkti, 

UlC  Advisory  Committee  Designated  Federal 
Official. 

[FR  Doc.  91-28135  Filed  11-21-01:  ft45  am] 
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(OPTS-51778;  FRL  400»-61 

Certain  Chemicaia;  Premanutedure 
Noticaa 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMNJ 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 


of  21  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  91-1364,    January  28, 1992. 

P  92-156. 82-157, 92-158,  92-1S9, 92- 
160,  82-161,  92-162,  S2-163. 92-104,  82- 
165,    January  25. 1992. 

P  92-166,  92-167. 92-168,  92-169. 
January  26, 1982. 

P  92-17a    January  28. 1992. 

P  92-171,  92-172,  92-173,  92-174.  92- 
175,    January  27, 1992 

Written  comments  by. 

P  91-1364,    December  29, 1991. 

P  92-156,  92-157. 92-158.  92-159,  92- 
160,  92-161.  92-162.  92-163.  92-164. 92- 
165,    December  26. 1991. 

P  92-166.  92-167.  92-168,  92-169, 
December  27, 1991. 

P  92-170,    Decen^ier  29. 1991. 

P  92-171,  92-172  92-173.  92-174. 92- 
175,    December  28. 1991. 


ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51776)"  and  the  spedfic 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
EnvironmentalProtection  Agency,  401  M 
St.  SW.,  rm.  L-100.  Washington.  DC. 
2048a  (202)  280-3532. 

PON  nmcnmn  wramiATioN  contact: 

David  Kling.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-S45.  401  M  St,  SW.,  Washington.  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUmStlENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

Fai-isas 

Manufacturer.  Oxid  Incorporation. 

Chemical.  (G)  Ethanol,2-(hexylamino); 
2-ethanoL 

Use/Production.  (S)  Corrosion 
inhibitor  in  metal  working  fluids.  Prod, 
range:  162,000-270.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicit3r: 
LIK0978  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.020  mg/kg 
species  (rabbit).  Skin  irritation:  strong 
species  (rabbit).  Skin  sensitization: 
positive  species  (gainea  pig). 
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Manufacturer.  RRM  Alox 
Corporation. 

Chemical.  (C)  Triethanolamine  salts 
of  fatty  acid. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

PM-1S7 

Manufacturer  RRM  Alox 
Corporation. 

Chemical.  (G)  Triethanolamine  salts 
of  fatty  acid. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Manufacturer.  RRM  Alox 
Corporation. 

Chemical.  (G)  Triethanolamine  salts 
of  fatty  acid. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P9a-1S9 

Manufacturer  RRM  Alox 
Corporation. 

Chemical.  (G)  Trimethanolamine  salts 
of  fatty  acid. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Manufacturer  Confidential. 

Chemical.  (G)  Polyurethane  polyurea 
dispersion. 

Use/Production.  (G)  Component  of 
.dispersively  applied  adhesive.  Prod, 
range:  112.000-339.000  kg/yr. 

Manufacturer  Confidential. 

Chemical.  (G)  Polyurethane  polyurea 
dispersion. 

Use/Production.  (G)  Component  of 
dispersively  applied  adhesive.  Prod, 
range:  112.000-339.000  kg/yr. 

Manufacturer  Confidential. 

Chemical.  (G)  Polyurethane  polyurea 
dispersion. 

Use /Production.  (G)  Component  of 
dispersively  applied  adhesive.  Prod, 
range.  112.000-339.000  kg/yr. 

r92-i«« 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  polyurea 
dispersion. 

Use/Production.  (G)  Component  of 
dispersively  applied  adhesive.  Prod, 
range:  112.000-339.000  kg/yr. 

Manufacturer  Con^dential. 

Chemical.  (G)  Polyurethane  polyurea 
dispersion. 

Use/Production.  (G)  Component  of 
dispersively  applied  adhesive.  Prod, 
range:  112.000-339.000  kg/yr. 


Fea-iM 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurethane  polyurea 
dispersion. 

Use/Production.  (G)  Component  of 
dispersively  applied  adhesive.  Prod, 
range:  112.000-339.000  kg/yr. 

P9a-iM 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical  (S)  5-Decen-ol,  acetate.(2)-. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range;  Confidential. 

Importer.  Asahi  Chemict.1  Industries 
America.  Inc. 

Chemical  (S)  3-Amino-4.5.6,7- 
tetrachloro-l-imino-l//-isoindole. 

Use/Import.  (S)  Dye  preserver  for 
thermal  paper.  Import  range:  100-1000 

kg/yr- 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  none  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
pis)- 

PM-1M 

Importer.  Asahi  Chemical  Industries 
America.  Inc. 

Chemical.  (S)  4,4'.4'-Triisocyanato-2.5- 
dimethoxytriphenylamine. 

Use/Import.  (S)  Dye  preserver  for 
thermal  paper.  Import  range:  100-1000 

kg/yr- 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  none  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
pig)- 

PM-1M 

Importer  Confldential. 

Chemical.  (G)  Substituted  triazole. 

Use/Import  (G)  Chemical  synthesis 
intermediate.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2  g/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  none  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
Pig)- 

PM-ITO 

Manufacturer  Bedoukian  Research, 
Inc. 

Chemical  (S)  5-Decen-l-ol.(2)-. 

Use/Production.  (S)  Agricultural 
pheromone.  Prod,  range:  Confidential 

»ea-i7i 

Manufacturer.  3M. 

Chemical.  (G)  Substituted  TDI  adduct. 


Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

pea-i7a 

Importer.  Confidential. 

Chemical.  (G)  Substituted  resorcinol. 

Use/Import.  (S)  Component.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  none  species  (rabbit). 

p»a-iT» 

Manufacturer.  Huls  America  Inc. 

Chemical.  (G)  Dibasic  acid  glycol 
polyester. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P92~M* 

Importer  Ausimont  USA..  Inc. 

Chemical.  (G)  Peroxide  curable 
fluoroelastomer  of  vinylidene  fluoride 
and  tetrafluoroethylene. 

Use/Import.  (S)  Thermoset  elastomer. 
Import  range:  Confidential. 

PM-17t 

Importer  Confidential. 

Chemical  (G)  Rosin  modified 
phenolic  resin. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  500,000-700.000  kg/yr. 

Dated:  November  18, 1991. 
Douglas  W.  Sellers. 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  91-28140  Filed  11-21-91:  8:45  am] 
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IOPTS-S1777;  FRL  4005-3] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  18  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  92-176. 92-177.  92-178.    January  29. 
1992. 
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P  92-179.  92-180.  92-181. 92-182. 92- 
183.  92-184.  92-185,     February  1. 1982. 

P  92-186.  92-187.     Febrriary  2, 1992. 

P  92-188.    February  1. 1992. 

P  92-189. 92-190. 92-191.    February  2, 
1992. 

P  92-192.  92-192.     February  3. 1992. 
'  Written  comments  by: 

P  92-176.  92-177. 92-178.    December 
30. 1991. 

P  92-179. 92-180.  92-181.  92-182,  92- 
183.  92-184.  92-185.     January  2. 1992. 

P  92-186.  92-187.    January  3. 1992. 

P  92-18a    January  2. 1992. 

P  92-189.  92-190,  92-191.     January  3. 
1992. 

P  92-192.  92-193,    January  4, 1992. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51777)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401 M 
St,  SW.,  Rm.  HOO,  Washington,  DC 
20460,  (202)  280-3532. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-545,  401  M  St..  SW.,  Washington,  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

supplementahy  information:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  09G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

p  sa-i7S 

Importer.  Austin  Chemical  Company. 
Inc. 

Chemical  (S)  2.6-Dinuorobenzonitrile. 

Use/Import.  (S)  Chemical 
intermediate.  Import  range:  150.000- 
200.000  kg/jrr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  584  mg/kg  species  (rat).  Inhalation 
toxicity:  LC50  >  2640  mg/ni3  4H  species 
(rat).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit). 

PSt-177 

Manufacturer.  Confidential. 

Chemical  (G)  Mixed  alkylmetallic 
mercapoester  sulfides. 

Use/Production.  (G)  Stabilizer  for 
plastics.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  4.3  ml/kg  species  (rat).  Eye 


irritation:  none  species  (rabbit).  Skin 
irritatioir  slight  species  (rabbit). 

FSa-17S 

Importer.  Confidential. 

Chemical  (G)  Carboxy  substituted 
polyamide. 

Use/Import  (G)  Electronic  device 
coating.  Import  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  4.58  mg/kg  species  (rat). 
Mutagenicity:  negative. 

Ftt-17S 

Manufacturer  Confidential 

Chemical  (G)  Polyethyleneglycol 
ester. 

Use/Production.  (G)  Elastronic  device 
coating.  Prod,  range:  850-3.500  kg/yr. 

Toxicity  Data.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
Pig)- 

FS2-1S0 

Manufacturer  Confidential 
Chemical.  (G)  Substituted  amino 

polyethyleneglycol. 
Use/Production.  (G)  Chemical 

intermediate.  Prod,  range:  700-3.000  kg/ 

y«". 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guioea 
P««)- 

FSS-1S1 

Manufacturer  Confidential 

Chemical  (G)  Polyethyleneglycol 
substituted  amine  salt. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  400-750  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
P>8)- 

Fsa-isa 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (S)  l-(4-MethyIphenyl)-5- 
phenyl)-1.4-pentadien-3-one. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  300-2/X)0  kg/ 

yr- 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  5,000  mg/kg  species  (rat).  Skin 
irritation:  none  species  (rabbit). 

p  sa-is3 

Manufacturer.  Eastman  Kodak 
Company. 


Chemical  (S)  2-{4-MethyIphenyl)-6- 
phenyl-2.3.S.6-tetrahydro-4//-thiopyran- 
4-one. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  200-1  JOG  kg/ 

yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 

Fea-is4 

Manufacturer  Eastman  Kodak 
Company. 

Chemical  (S)  2-(4-methyIphenyl]-6- 
phenyl-4//-thiopyran-4-one  1.1-dloxide. 

Use /Production.  (S)  Chemical 
intermediate.  Prod,  range:  150-1,000  kg/ 

yr. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  5.000  mg/kg  spedes  (rat).  Acute 
dernul  toxidty:  LD50  >  ZjOOQ  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  positive  8[>ecie8  (guinea 
pig)- 

Fsa-iss 

Manufacturer  Eastman  kodak 
Company. 

Chemical  (S)  (2-(4-Methylphenyl)-«- 
phenyl-4//-thiopyran-4-ylidine)- 
propanedinitrile  1,1-dioxide. 

Use /Production.  (S)  Charge  control 
agent.  Prod,  range:  160-900  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  positive  spedes  (guinea 
pig)- 


Manufacturer.  Confidential. 
Chemical  (G)  Vinyl  uretbane 
Use/Production.  (G)  Resin.  Prod, 
range:  Confidential. 

FeS-1S7 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical  (G)  Ion  containing  polymer. 

Use/Production.  (G)  Elaetrochemical 
cell  separator.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LO50  >  2,000  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 

Fsa-iss 

Importer.  Sercol,  Inc. 

Chemical  (G)  Propoxlated  nrethane 
acrylate. 

Use/Import.  (S)  Component  of  screen 
printing  ink.  import  range:  Confidential 

Fss-isa 
Manufacturer  Confidential. 


58908 


Federal  Register  /  Vol.  56.  No.  226  /  Friday,  November  22,  1991  /  Notices 


Chemical.  (C)  Uretliane  acrylic  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod. 
range:  1.600-2,500  kg/yr. 

P  t3-1M 

Manufacturer.  Confidential. 

Chemical.  (G)  Urethane  acrylic  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod. 
range:  1.G00-2.S00  kg/yr. 

p*^-^^^ 

Manufacturer  Confidential. 

Chemical.  (G)  Urethane  acrylic  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  1.600-2,500  kg/yr. 

Pt3-i*a 

Manufacturer.  ConHdential. 
Chemical.  (G)  Alkylaluminoxane. 
Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

p  9a-iM 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylaluminoxane 
compound. 

Use/Production.  (G)  Urethane  foam 
additive.  Prod,  range:  225,000-500.000 
kg/yr. 

Dated:  November  18. 1991. 
DouglM  W.  Sellen. 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 

|FR  Doc.  91-28141  Filed  11-21-91;  8:45  am] 
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FEDERAL  COMMUNtCATIONS 
COMMISSION 

Travel  Reimbursement  Program;  July 
1. 1991— September  30. 1991  Summary 
Report 

Total  Number  of  Sponsored  Events:  12 
Total  Number  of  Sponsoring 

Organizations:  12 
ToafI  Number  of  Different 

Commissioners/Employees  Attending: 

12 
Total  Amount  of  Reimbursement 

Expected: 


Transportation... 
Subsistence 


Other  Expenses .« 
Total 


S5.194.34 

2.937.90 

894.39 


9.028.63 


Individual  Event  Report 

Sponsoring  Organization:  New 
England  Cable  Television  Association, 
100  Crandview  Road,  suite  201, 
Braintree.  Massachusetts  02184. 

Dale  vf  the  Event:  July  7-10, 1991. 


Description  of  the  Event:  NECTA 
Annual  Convention,  Newport  Rhode 
Island. 

Commissioners  Attending: 
Commissioner  Sherrie  P.  Marshall. 

Other  Employees  Attending: 
Stevenson  S.  Kaminer,  Advisor  to 
Commissioner  Marshall. 

Amount  of  Reimbursement 


Transportation. 

Subsistence 

Other  Expenses .... 

Total 


$560.00 
487.96 
146.80 

1.194.76 


Sponsoring  Organization:  The 
Economist,  25  St.  James's  Street 
London.  SWIA 1  HG. 

Date  of  the  Event  Sept.  16-2a  1991. 

Description  of  the  Event  Third 
Telecommunications  Conference, 
Portman  inter-Continental  Hotel, 
London. 

Commissioners  Attending:  Chairman 
Alfred  C.  Sikes. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement 

Transportation $652.00 

Subsistence 689.55 

Other  Expenses 68.82 

Total 1,410.37 


Sponsoring  Organization:  Michigan 
Association  of  Broadcasters,  819  North 
Washington  Avenue.  Lansing.  Michigan 
48906. 

Date  of  the  Event  August  8-10, 1991. 

Description  of  the  Event  Annual 
Summer  Convention,  Gaylord,  Michigan. 

Commissioners  Attending: 
Commissioner  James  H.  Quello. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement 


Transportation... 

Subsistence 

Other  Expenses . 

Total 


$156.34 
140.00 
286.29 

562.63 


Sponsoring  Organization:  Providence 
Journal  Broadcasting  Corporation,  75 
Fountain  Street,  Providence,  Rhode 
Island  02902. 

Date  of  the  Event  August  6-7, 1991. 

Description  of  the  Event  Annual 
Broadcasting  Conference,  Newport 
Rhode  Island. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Terry  L 
Haines.  Chief  of  Staff.  Office  of  the 
Chairman. 

Amount  of  Reimbursement 


Transportation $308.00 

Subsistence 3S6.90 

Other  Expenses ........ — .....^.— .„.—-.  22.79 

Total 667.88 


Sponsoring  Organization: 
Organization  Creavent,  C.A.,  17th  Street 
and  Constitution  Ave.,  NW.. 
Washington.  DC  20006. 

Date  of  the  Event  July  2-3, 1991. 

Description  of  the  Event  International 
Conference  on  Regulation  in 
Telecommunications,  Caracas, 
Venezuela. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Diane  J. 
Cornell,  Advisor  to  Commissioner 
Marshall. 

Amount  of  Reimbursement 

Transportation „     $416.00 

Subsistence . ....>.._.....  0.00 

Other  Expenses . • ^„.__...         31.00 

Total 447.00 


Sponsoring  Organization:  Wiley,  Rejn 
and  Fielding.  1776  K  Street.  NW.. 
Washington.  DC  20006. 

Date  of  the  Event  August  13, 1991. 

Description  of  the  Event  ABA  Annual 
Meeting,  Atlanta,  Georgia. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Linda  L 
Oliver,  Advisor  to  Commissioner 
Duggan. 

Amount  of  Reimbursement 

Transportation —     $284.00 

Subsistence ™ 25.50 

Other  Expenses 52J0 

Total -       361.50 


Sponsoring  Organization:  National 
Association  of  Broadcasters,  1771  N 
Street,  NW.,  Washington,  DC  20036. 

Date  of  the  Event  September  11-14, 
1991. 

Description  of  the  Event  NAB's  Radio 
'91  Convention,  San  Francisco, 
California. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Roy  J. 
Stewart,  Chief,  Mass  Media  Bureau. 

Amount  of  Reimbursement 

Transportation $456.00 

Subsistence „ _.._._„       377.25 

Other  Expenses , 44  JO 

Total 877.85 


Sponsoring  Organization:  Association 
of  American  Railroads.  50  F  Street.  NW., 
Washington,  DC  20001. 

Date  of  the  Event  August  26-28, 1991. 
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Description  of  the  Event  Annual 
Technical  Conference,  Nashville, 
Tennessee. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Richard    , 
J.  Shiben.  Chief,  Land  Mobile  and 
Microwave  Division. 

Amount  of  Reimbursement 

Transportation $424.00 

Subsistence 198.09 

Other  Expenses  ........„......,.^ 37.68 

Total  ...„„. ; .... 659.77 


Sponsoring  Organization: 
DATAQUEST,  1290  Ridder  Park  Drive, 
San  Jose,  California  95131. 

Date  of  the  Event  August  12-13. 1991. 

Description  of  the  Event  Wireless 
and  Personal  Communications, 
Monterey,  California. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Thomas 
P.  Stanley,  Chief.  Office  of  Engineering 
and  Technology. 

An^ount  of  Reimbursement 

Transportation $456.00 

Subsistence 0.00 

Other  Expenses ...........        71.06 

Total hVM 


Sponsoring  Organization:  Special 
Industrial  Radio  Service  Association, 
1110  North  Glebe  Road,  suite  500, 
Arlington,  Virginia  22201. 

Date  of  the  Event  September  26-29. 
1991. 

Description  of  the  Event  SIRSA'S 
1991  Annual  Convention,  Lake  Tahoe, 
Nevada. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Cheryl  A. 
Tritt,  J.egal  Advisor,  Chairman  Sikes. 

Amount  of  Reimbursement 

Transportation $698.00 

Subsistence „_..„ 211.65 

Other  Expenses 3.50 

Total „ 913.15 

Sponsoring  Organization:  The 
Missouri  Cable  Television  Association, 
705  NW.  44th  Street.  Kansas  City. 
Missouri  64116. 

Date  of  the  Event  August  28-Sept.  2. 
1991. 

Description  of  the  Event  Annual 
Show  and  Meeting,  Lake  of  Ozarks, 
Missouri. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Lauren  J. 
Belvin,  Advisor,  Chairman  Sikes. 

Amount  of  Reimbursement 


Transportation $848.00 

Subsistence „.„..„...„„........  160.00 

Other  Expenses .... ............ 75.85 

I     Total 880.85 


Sponsoring  Organization:  New  York 
State  Broadcasters  Association,  90  State 
Street  suite  828,  Albany,  New  York 
12207. 

Date  of  the  Event  July  21-24, 1991. 

Description  of  the  Event  30th  Aimual 
Executive  Conference,  Saratoga  Springs. 
New  York. 

Commissioners  Attending:  Chairman 
Alfred  C.  Sikes. 

Other  Employees  Attendiri^:  None. 

Amount  of  Reimbursement 

Transportation $138.00 

Subsistence 282.00 

Other  Expenses „ 74.00 

Total „.       494.00 


Federal  Communications  Commission. 

Donna  R.  Ssarcy, 

Secretary. 

(FR  Doc.  91-28102  Filed  11-21-81;  8:45  am] 

•tLUNQ  COM  tril-OI-M 

FEDERAL  RESERVE  SYSTEM 

Melvin  T.  ft  Laura  L  Bowter;  Change  In 
Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  i 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  13. 
1991. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Melvin  T.  S' Laura  L  Bowler,  St 
George,  Utah;  to  retain  10.23  percent  of 
the  voting  shares  of  First  BaiUcshares, 
Inc.,  St  George,  Utah,  and  thereby 


indirectly  acquire  Dixie  State  Bank,  St. 
George,  Utah. 

Board  of  Governors  of  the  Federal  Reserv* 
System,  November  18. 1991. 
Jennifer  j.  |ohnaoo. 
Associate  Secretary  of  the  Board. 
[VR  Doc.  91  28106  Filed  11-21-91;  8:45  am] 
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First  Comn>«rclal  Bancsharas,  Inc^  at 
aL;  Notice  of  AppHcatlona  to  Engage 
de  novo  In  Permissible  Nonbanking 
Activltias     I 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  {  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be 'available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  13, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 


satio 
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1.  First  Commercial  Bancshares,  Inc., 
Jasper,  Alabama:  to  engage  de  novo  and 
on  a  joint  venture  basis  through  its 
subsidiary.  Canterbury  Trust  Ca.  Inc., 
Birmingham,  Alabama,  in  trust  company 
activities  pursuant  to  S  22S.25(b)(3)  of 
the  Board's  Regulation  Y. 

2.  Southland  Bancorporation.  Clayton. 
Alabama:  to  engage  de  novo  through  its 
subsidiary,  Mortgage  Company,  Oothan, 
Alabama,  in  acquiring  and  selling  loans 
ori^nated  by  its  subsidiary  bank. 
Southland  Bank,  Dothan.  Alabama, 
pursuant  to  S  225.2S(b)(l]  of  the  Board's 
Regulation  Y. 

Board  of  Govemor*  of  the  Federal  Reserve 
System,  November  18. 1991. 
lennifer  |.  )olwwoii. 
Associate  Secretary  of  the  Board. 
|FR  Doc  91-26106  Filed  11-21-91: 8:45  am) 


Date  E.  and  Cynthia  S.  Hooaiar,  at  aL; 
Change  In  Bank  Control  Notices: 
Acquisitlona  of  Shares  of  Banks  or 
Bank  HoMHng  Companies;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc  91- 
27063)  published  at  page  S7S24  of  the 
issue  for  Tuesday,  November  12. 1991. 

Under  the  Federal  Reserve  Bank  of 
Kansas  Gty,  the  entry  for  is  amended  to 
read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Dale  E.  and  Cynthia  S.  Hoosier, 
WaKeeney,  Kansas,  to  acquire  up  to 
42,37  percent:  Douglas  A  and  Laura 
Malsam.  Hill  Gty,  Kansas,  to  acquire  up 
to  25.29  percent;  Roger  A.  Flax. 
WaKeeney,  Kansas,  to  acquire  up  to 
13.73  percent  Larry  L  Dietz,  WaKeeney, 
Kansas,  to  acquire  up  to  6.93  percent: 
David  J.  and  Nancy  J.  Harding, 
WaKeeney,  Kansas,  to  acquire  up  to  6.18 
percent:  KJ}.  MoUenkamp.  Arnold. 
Kansas,  to  acquire  up  to  6.18  percent; 
Dale  Newcomer,  WaKeeney,  Kansas,  to 
acquire  up  to  7.72  percent:  and  Gregory 
A.  Trogstad.  WaKeeney,  Kansas,  to 
acquire  up  to  6.18  percent  of  the  voting 
shares  of  First  WaKeeney  Agency,  Inc., 
Britton,  South  Dakota,  and  thereby 
indirectly  acquire  The  First  Bank  of 
WaKeeney.  WaKeeney,  Kansas. 

Board  of  Governor*  of  the  Federal  Reserve 
Syatem.  November  18, 1991. 
lannifer  ).  fohnaon. 
Associate  Secretary  of  the  Board 
|FR  Doc  91-28104  Filed  11-21-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUyAN  SERVICES 

Office  of  ttie  Secretary 

Assistant  Secretary  for  Managenient 
and  Budget;  Deiegatton  of  Auttiority  to 
Certify  True  Copies  and  Affix  the 
Department  Seal 

Under  the  authority  vested  in  the 
Assistant  Secretary  for  Management 
and  Budget  by  the  Secretary  on 
November  2, 1978  as  pubUshed  at  43  FR 
58870-71 12/18/1978: 

1. 1  hereby  rddelegate  to  the  following 
officials  the  authority  to  certify  true 
copies  of  any  books,  records,  papers,  or 
other  documents  on  file  within  the 
Department,  or  extracts  from  such,  to 
certify  that  true  copies  are  true  copies  of 
the  entire  Tile  of  the  Department,  to 
certify  the  complete  original  record,  or 
to  certify  the  nonexistence  of  records  on 
file  within  the  Department,  and  to  cause 
the  Seal  of  the  Department  to  be  afHxed 
to  such  certifications. 

These  same  o^icials  are  authorized  to 
cause  the  Seal  to  be  affixed  to 
agreements,  awards,  citations,  diplomas, 
and  similar  documents.  This  authorify 
may  be  redelegated. 


Araaa  of  aiMhorily 

Qarwri  Oounaat 

Doputy  AaaistHil 

OflicaoHtw  Secratary 

Sacretaiy  tor 

Managanwm  and 

AcquMition. 

Administrator,  Health 

Health  Cara  Financing 

Car*  Fmanctng 

Administratioa 

Aoi  iM  isb  alion. 

Corwniaaionar,  Social 

Sod^  Sacurity 

Sacunty  AdnMabalorv 

AdmMsirsiion. 

AMiatam  Sacratvy  tor 

Public  HeM)  SwviM. 

Hcvtn. 

AsaMant  Sacraiary  tor 

Admlnistrstton  lor 

CMOan  and  FamMaa. 

CMdran  and  FarMtes 

Oiractor,  OMioa  o(  CMd 

onca  oi  ct«i  suppoa 

Su|]po(t  Entorcamanl 

Commissionar, 

Admlnittration  on  AQing. 

Adniinstration  on 

Agtna 

2. 1  also  redelegate  to  the  Civil  Rights 
Hearing  Clerk,  Office  of  the  Assistant 
Secretary  for  Personnel  Administration, 
the  authority  as  ofBcial  custodian  of  the 
nies  in  all  matters  pertaining  to 
compliance  proceedings  under  title  VI  of 
the  Civil  Rights  Act  and  as  such 
custodian  the  authorify  to  certify  true 
copies  of  any  books,  records,  papers  or 
other  documents  of  the  Department 
pertaining  to  such  matters  and  to  certify 
extracts  from  any  such  books,  records, 
papers,  or  other  documents  on  file 
nvithin  the  I}epartment  as  true  extracts 
and  to  certify  that  true  copies  are  true 
copies  of  the  entire  file  of  the 
Department  in  any  such  matters,  and  to 


cause  the  Seal  of  the  Department  to  be 
affixed  to  such  certifications.  This 
authority  may  not  be  redelegated. 

3.  This  redelegation  supersedes  the 
redelegations  of  authorities  contained  in 
the  Federal  Register  ootice  pubhshed  at 
FR  1473,  dated  1/5/79  and  signed  by  the 
Assistant  Secretary  for  Management 
and  Budget  on  December  9, 1978.  Further 
redelegations  made  under  the 
aforementioned  redelegation  of 
authority  shall  remain  in  effect  until 
appropriate  new  redelegations  are 
made. 

Dated:  November  14. 1991. 
Kevin  £.  Molay, 

Assistant  Secretory  for  Management  and 
Budget 

[FR  Doc  91-280iS  Filed  11-21-91: 8:45  am] 
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Food  and  Drug  Administration 

(Docket  Na  91N-0354] 

New  Monographs  and  Revisions  of 
Certain  Food  Ctiemlcals  Codex 
Monographs;  Opportunity  for  Public 
Comment 

AQCNCV:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunify  for  public  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex,  3d  ed.,  monographs 
and  is  soliciting  specification 
information  on  proposed  new 
monographs.  For  certain  substances 
used  as  food  ingredients,  revised 
materials  consisting  of  new  monographs, 
additions,  changes,  and  corrections  in 
several  current  monographs  are  being 
prepared  by  the  National  Academy  of 
Sciences/Institute  of  Medicine  (NAS/ 
lOM)  Committee  on  Food  Chemicals 
Codex.  These  revised  materials  will  be 
published  in  a  fourth  edition  of  the  Food 
Chemicals  Codex. 

DATES:  Written  comments  by  January 
21, 1991.  (The  NAS/IOM  Committee  on 
Food  Chemicals  Codex  advises  that 
comments  not  received  by  this  date 
cannot  be  considered  for  the  fourth 
edition  but  will  be  considered  for  later 
supplements.) 

ADOflEtSCS:  Written  comments  to  the 
NAS/IOM  Committee  on  Food 
Chemicals  Codex.  National  Academy  of 
Sciences,  2101  Constitution  Ave.  NW., 
Washington.  DC  20418. 
FOR  FURTHER  INFORMATION  CONTACT 
Sheila  Mylet  Committee  on  Food 
Chemicals  Codex.  Food  and  Nutrition 
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Board,  National  Academy  of  Sciences, 
2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  202-334-2580. 
or 

Paul  M.  Kuznesof,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
415),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-472-5680. 

SUPPI^MENTARV  INFORMATION:  FDA 

provides  research  contracts  to  the  NAS/ 
lOM  Committee  on  Food  Chemicals 
Codex  to  support  preparation  of  the 
Food  Chemicals  Codex,  a  compilation  of 
specifications  for  substances  used  as 
food  ingredients.  In  the  Federal  Register 
of  January  11, 1991  (56  FR  1198).  and 
May  17. 1991  (56  FR  22872),  YDly 
announced  that  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex 
was  considering  new  monographs  and 
monograph  revisions  for  inclusion  in  the 
third  supplement  to  the  Food  Chemicals 
Codex,  3d  ed.,  which  is  scheduled  to  be 
published  in  1991.  In  the  Federal 
Register  of  January  26. 1984  (29  FR  3271), 
FDA  announced  that  the  NAS/National 
Research  Council  Committee  on  Food 
Chemicals  Codex  was  considering  new 
monographs  and  monograph  revisions 
for  inclusion  in  the  second  supplement 
to  the  Food  Chemicals  Codex,  3d  ed., 
which  has  since  been  published.  The 
public  was  invited  to  comment  and  to 
make  suggestions  for  consideration  and 
inclusion  in  these  publications. 

FDA  now  gives  notice  that  the  NAS/ 
lOM  Committee  on  Food  Chemicals 
Codex  is  soliciting  comments  and 
information  on  proposed  new 
monographs  and  proposed  changes  to 
certain  current  monographs.  Information 
received  in  response  to  the  notice  will 
be  used  to  develop  these  new 
monographs  and  to  determine  the 
necessity  of  making  the  contemplated 
changes  to  the  current  monographs. 
These  changes  and  new  monographs 
will  be  published  in  the  fourth  edition  of 
the  Food  Chemicals  Codex.  Copies  of 
the  proposed  changes  to  current 
monographs  may  be  obtained  from  NAS 
at  the  above  address. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  new  monographs 
and  monograph  revisions  for 
incorporation  in  the  Code  of  Federal 
Regulations  until  the  public  has  had 
ample  opportunity  to  comment  on  the 
changes  to  existing  monographs  and  on 
the  new  monographs.  Such  opportunity 
for  public  comment  will  be  announced 
in  a  notice  published  in  the  Federal 
Register. 

The  NAS/IOM  Committee  on  Food 
Chemicals  Codex  invites  comments  and 
suggestions  by  all  interested  parties  on 
the  proposed  new  monographs  and 


proposed  revision  of  current 
monographs,  which  follow. 

L  Proposed  New  Monographs 

Allyl  isovalerate 

Ammoniated  glycyrrhizin 

Cocoa  butter  substitute 

Enzyme-modified  fat 

Ethyl  10-undecenoate 

Gelatin 

Lactose 

Linoleic  acid 

Malt  syrup 

2-Mercaptopropionic  acid 

Methyl  3-methylthiopropionate 

Monoammonium  glycyrrhizinate 

Morpholine 

Mustard  oil 

Myri  sty  1  alcohol 

Nickel 

Nisin 

Sodium  metasilicate 

Sucralose 

5-Undecanoate 

Wheat  gluten 

n.  Current  Monographs  in  Which  NSA/ 
lOM  is  Proposing  to  Make  Revisions 

N-Acetyl-L-methionine  (specific  rotation 

hmit  and  test) 
Allyl  isothiocyanate  (assay  method) 
Anisyl  alcohol  (refractive  index) 
Annatto  extracts  (identification  test/ 

color  intensify) 
L-Arginine  (specific  rotation  limit) 
Bcnzaldehyde  glyceryl  acetal  (specific 

gravity) 
Cinnamic  acid  (synonym) 
Cottonseed  oil  (free  fatty  acid  limit) 
1-Decanol  (name/synonym) 
Ethyl  methylphenylglycidate  (refractive 

index/specific  gravity) 
Ethyl  3-methylthiopropionate 

(description) 
L-Glutamic  acid  (specific  rotation  limit 

and  test) 
Glyceryl  monostearate  (identification 

test) 
Invert  sugar  (assay  range  and  method) 
Linalool  (angular  rotation) 
Locust  bean  gujn  (acid-insoluble  ash/ 

protein  content/loss  on  drying) 
L-Lysine  monohydrochloride  (specific 

rotation  limit  and  test) 
1-Octanol  (name/synonym) 
Paraffin,  synthetic  (assay  method) 
Peanut  oil  (linolenic  acid  limit) 
Potassium  sorbate  (identification  test) 
Polyvinylpyrrolidone  (ash  limit/ 

aldehydes  test/nitrogen  test/relative 

viscosity  test/hydrazine  specification) 
Spice  oleoresins  (description) 
Terpinyl  propionate  (specific  gravity/ 

refractive  index) 
Triethyl  citrate  (refractive  index) 

Two  copies  of  written  comments 
regarding  the  monographs  listed  in  this 
notice  are  to  be  submitted  to  NAS 
(address  above).  Comments  may  be 


submitted  electronically  to  the  bulletin 
board  as  well  (202-334-1738).  Each 
submission  should  include  the  statement 
that  it  is  in  response  to  the  Federal 
Register  notice.  NAS  will  forward  a 
copy  of  each  comment,  submitted  either 
electronically  or  in  writing,  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857,  to  be  placed  under  Docket  No. 
91N-0354  for  public  review. 

Dated:  November  13, 1991. 
Frad  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc.  91-28160  Filed  11-21-91: 8:45  am) 

StLUNQ  COM  4ia»-01-M 


Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  December  12 
and  13, 1991,  8:30  a.m.,  Conference  Rms. 
D  and  E,  Parklawn  BIdg.,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  12, 1991. 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
2:30  p.m.;  closed  committee 
deliberations.  2:30  p.m.  to  3:30  p.m.:  open 
committee  discussion,  3:30  p.m.  to  4:30 
p.m.;  open  committee  discussion, 
December  13. 1991. 8:30  a.m.  to  10:30 
a.m.;  closed  committee  deliberations, 
10:30  a.m.  to  11:30  a.m.;  Linda  A. 
Smallwood,  Division  of  Transfusion 
Science  (HFB-900),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  8800  Rockville 
Pike,  Bethesda,  MD  20892,  301-496^396. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety,  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases.  . 
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Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
infonnatioa  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  on  or  before  Oecember  S, 
1991.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  IZ 1991.  the  committee  will 
review  and  discuss  applications  for 
licensure  for  recombinant  factor  Vni 
submitted  by  Miles,  inc.,  and  Baxter 
Healthcare  Corp./Genetics  Institute, 
respectively.  On  December  13. 1991,  the 
committee  will  hear  and  discuss  the 
reports  of  the  scientific  site  visits  of  the 
Laboratory  of  Retrovirology.  Division  of 
Transfusion  Science,  and  the  Laboratory 
of  Cellular  Hematology.  Division  of 
Hematology,  Office  of  Biological 
Research,  Center  for  Biologies 
Evaluation  and  Research. 

Closed  committee  diliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to:  (1)  the  recombinant  factor 
VIII  apphcations:  and  (2)  the  scientific 
site  visit  reports.  These  portions  of  the 
meeting  wiU  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)  and  (c)(6). 

Anesthetic  and  Life  Support  Drugs 
Advisory  Conunittee 

Date,  time,  and  place.  December  18 
and  17, 1991,  8:30  a.m..  Conference  Rms. 
D  and  E.  Parklawn  Bldg.  5600  Fishers 
Lane,  Rockville.  MD  20657. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  December  16, 1991. 
aao  a.m.  to  9-.30  a.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  9-.30  a.m.  to 
5  p.m.;  closed  committee  deliberations, 
December  17. 1991.  8:30  a.m.  to  2  p.m..: 
Khairy  W.  Malek,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20657.  310-44^- 
3741. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  field  of 
anesthesiology  and  surgery. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 


contact  person  on  or  before  December  6. 
1991,  and  submit  a  brief  statement  of  the 
general  natiire  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

One  committee  discussioa.  The 
committee  will  discuss  new  drug 
application  (NDA)  20-098  Mivacron 
(mivacurim  chloride)  injection. 

Closed  committee  deliberations.  The 
committee  will  review  and  discuss  trade 
secret  andfot  confidential  commercial 
information  relevant  to  the  above  NDA. 
This  portion  of  the  meeting  wiil  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b{c){4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Re^ster  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 


portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  dme  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Drug  Administration,  rm.  12A- 
56,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  houn  of  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2, 10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy:  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action:  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
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the  review,  discussion,  and  evaluation 
of  draft*  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  oidy  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  adioe:  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency: 
consideration  of  Blatters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices:  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices:  review  of  data  and 
infooination  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended:  and.  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  Botice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisoiy 
Committee  Act  (5  U.SX:.  App.  2),  and 
FDA's  regulations  (21  CFR  part  14}  on 
advisoiy  committees. 

DatML  November  la  1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
|FR  Doc  91-28103  Filed  11-21-91;  8«  am] 
■UJNa  CODE  rN»«i-B 
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;  Quartvrty  Listing  of 
andCovarag* 


Medlcara 
Program 
Decisions 

AOINCV:  Health  Care  Financmg 
Administration  (HCFA),  HHS. 
ACTION:  General  notice. 

summary:  This  notice  lists  HCFA 
manual  instructions,  snbstantive  and 
interpretative  regulations  and  other 
Federal  Registar  notices,  and  statements 
of  policy  that  wo%  published  during 
April,  May,  and  June  1991  that  relate  to 
the  Medicare  program.  Section  1871(c)  of 
the  Social  Security  Act  reqiures  that  we 


publish  a  list  of  our  Medicare  issuances 
in  the  Federal  Register  at  least  every 
three  months. 

We  also  are  providing  the  content  of 
the  revisicRS  of  the  Medicare  Coverage 
Issues  Manual  published  during  this 
quarter.  On  Angnst  21. 1989  (54  FR 
34555).  we  pubbshed  the  coirtent  of  the 
Manual  and  indicated  that  we  will 
publish  quarterly  any  updates.  Adding 
the  Medicare  Coverage  Issues  Manual 
changes  to  this  listing  allows  us  to  fulfill 
this  requirement  in  a  manner  that 
facilitates  identification  of  coverage  and 
other  changes  in  our  mamials. 

FOR  FURTHER  (NFOMMATION  CONTACT: 

Allen  Sava^cin.  (301)  966-5265.  (For 

Instruction  Information) 
Sam  Shekar,  (301)  966-5316.  (For 

Coverage  brfonnation) 
Margaret  Teeters.  (301)  966-4878.  (For 

All  Other  Infbnnation) 

SUPPLmCNTARY  MFORMATKMI: 


I.  Piuyam 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  prograai. 
a  program  that  pays  for  health  care  and 
related  services  for  34  million  Medicare 
beneficiaries.  Admiaistration  ol  the 
pro-am  involves  (1)  providing 
information  to  beneficiaries,  health  care 
providers,  and  the  public:  and  (2) 
effective  communications  with  regional 
offices,  State  governments,  various 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on  which 
the  program  is  based,  we  issue 
regulations  uader  authority  granted  the 
Secretary  under  sections  1102  and  1871 
and  related  provisions  of  the  Social 
Security  Act  (the  Act)  and  also  issue 
various  manuals,  memoranda,  and 
statements  necessary  to  administer  &e 
program  efficiently. 

Section  1871(c)(1)  of  (he  Act  requires 
that  we  pubhsh  in  die  FedenI  Kagisler 
no  less  frequendy  than  every  three 
months  a  list  of  aO  Medicare  mannal 
instructions,  interpretative  rules, 
statements  of  poHcy,  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  published  our  first 
notice  jiaie  9, 1988  (53  FH  21730).  As  in 
prior  notices,  ahhoogh  both  substantive 
and  interpretative  regulations  published 
in  the  Federal  Rentier  in  accordance 
with  section  1871(a)  of  the  Act  are  not 
subject  to  the  pcblication  requirement  of 
section  1871(c),  for  the  sake  of 
completeness  of  the  hsting  of 
operational  and  policy  statements,  we 
are  inclading  thcwe  regulartions 
(proposed  and  final)  puUidied 


II.  GiMremfi  kraes 

We  receive  numerous  inquiries  from 
the  general  pubUc  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21. 1989.  we 
published  a  notice  in  the  Federal 
Register  (54  FR  S4555)  ftat  contained  aB 
the  Medicare  coverage  decisions  issued 
in  that  manual. 

In  that  notice,  we  iiulicated  tiiat 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federri  Register.  We  also  sometimes 
issue  proposed  of  final  national 
coverage  decision  changes  in  separate 
Federal  Rogisti  notices.  Table  IV  of  this 
notice  contains  the  text  of  revisioRS  of 
the  Coverage  Issues  Mannal  put>Udied 
between  April  1  and  fane  30, 1991. 
Readers  should  find  this  an  easy  way  to 
identify  both  issuance  changes  to  ail  oar 
manuals  and  the  text  of  chauoges  to  die 
Coverage  Issues  Manual 

Revisions  to  the  Coverage  Issaes 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as  needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issaes  under 
Medicare,  ff  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  Usting  wtB  reflect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text  We  have  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  will  not  reprint  the  table  of 
contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  or  not 

We  issued  our  first  update  that 
included  the  text  of  changes  to  the 
Coverage  Issues  Manual  on  March  20. 
1990  (55  FR  10290),  our  second  on 
February  6, 1991  (56  FR  4830).  and  our 
third  on  July  5. 1991  (56  FR  30752).  The 
issuance  update  found  in  table  IV  of  this 
notice,  when  added  to  material  from  the 
manual  published  on  August  21. 1989. 
and  the  updates  published  on  March  20, 
1990.  February  6. 1991.  and  July  5. 1991 
constitute  a  complete  manual  as  of  June 
30, 1991.  Parties  interested  in  chaining  a 
copy  of  the  manual  and  revtsiona  should 
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follow  the  instructions  in  section  IV  of 
this  notice. 

ni.  How  to  Use  the  Listing 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretative 
regulations,  or  coverage  decisions 
published  during  this  timeframe  to 
determine  whether  any  are  of  particular 
interest.  We  expect  it  to  be  used  in 
concert  with  previously  published 
notices.  Most  notably,  those  unfamiliar 
i^with  a  description  of  our  manuals  may 
wish  to  review  table  I  of  our  first  three 
notices  (53  FR  21730,  53  FR  36891.  and  53 
FR  50577);  those  desiring  information  on 
the  Medicare  Coverage  Issues  Manual 
may  wish  to  review  the  August  21, 1989 
publication;  and  those  seeking 
information  on  the  location  of  regional 
depository  libraries  may  wish  to  review 
table  IV  of  our  first  notice.  We  have 
divided  this  current  listing  into  four 
tables. 

Table  I  describes  where  interested 
individuals  can  get  a  description  of  all 
previously  published  HCFA  manuals 
and  memoranda. 

Table  II  of  this  notice  lists,  for  each  of 
our  manuals  or  Program  Memoranda,  a 
transmittal  number  unique  to  that 
instruction  and  its  subject  matter.  A 
transmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 
transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Table  III  lists  all  substantive  and 
interpretative  Medicare  regulations  and 
general  notices  published  in  the  Federal 
Register  during  this  period.  For  each 
item,  we  list  the  date  published,  the  title 
of  the  regulation,  and  the  Parts  of  the 
Code  of  Federal  Regulations  (CFR) 
which  have  changed. 

Table  IV  sets  forth  the  revision  to  the 
Medicare  Coverage  Issues  Manual  that 
was  published  during  this  quarter.  For 
the  revision,  we  give  a  brief  synopsis  of 
the  revision  as  it  appears  on  the 
transmittal  sheet,  the  manual  section 
number,  and  the  title  of  the  section.  We 
present  a  complete  copy  of  the  revised 
material,  no  matter  how  minor  the 
revision,  and  identify  the  revision  by 
printing  in  italics  the  text  that  was 
changed.  If  the  transmittal  includes 
material  unrelated  to  the  revised 
sections,  for  example,  when  the  addition 
of  revised  material  causes  other  sections 
to  be  repaginated,  we  do  not  reprint  the 
unrelated  material. 


IV.  How  to  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishmg  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses:  Superintendent  of 
Doc\iments.  Government  Printing  Office. 
Washington.  DC  20402,  Telephone  (202) 
783-3238;  National  Technical 
Information  Service,  Department  of 
Commerce,  5825  Port  Royal  Road. 
Springfield,  VA  22161,  Telephone  (703) 
487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  will  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  Government 
Printing  Office  at  the  same  address 
indicated  above  for  manual  issuances. 
When  ordering  individual  copies,  it  is 
necessary  to  cite  either  the  date  of 
publication  or  the  volume  number  and 
page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

V.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
Federal  Depository  Library  Program, 
government  publications  are  sent  to 
approximately  1400  designated  libraries 
throughout  the  United  States.  Interested 
parties  may  examine  the  documents  at 
any  one  of  the  FDLs.  Some  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL 
To  locate  the  nearest  FDL.  individuals 
should  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  Government 
publication,  either  in  printed  or 


microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans; 
however,  they  are  not  sales  outlets. 
Individuals  may  obtain  information 
about  the  location  of  the  nearest 
regional  depository  library  from  any 
library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  table  II,  along  with  the  HCFA 
publication  and  transmittal  numbers.  To 
help  FDLs  locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Intermediary 
Manual,  part  3,  Claims  Process  (HCFA- 
Pub.  13-3)  transmittal  entitled  "Medical 
Review  of  Claims  Referred  by  Common 
Working  File  Edits,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/6  and  the  HCFA  transmittal  number 
1517. 

VI.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Individuals  are 
expected  to  purchase  copies  or  arrange 
to  review  them  as  noted  above. 

Questions  concerning  items  in  tables  I 
or  II  may  be  addressed  to  Allen 
Savadkin.  Office  of  Issuances,  Health 
Care  Financing  Administration,  room 
688  East  High  Rise.  6325  Security  Blvd.. 
Baltimore.  MD  21207.  Telephone  (301) 
966-5265. 

Questions  concerning  items  in  table 
IV  may  be  addressed  to  Sam  Shekar. 
O^ice  of  Coverage  and  Eligibility  Pohcy, 
Health  Care  Financing  Administration, 
room  445,  East  High  Rise,  6325  Security 
Blvd.,  Baltimore,  MD  21207,  Telephone 
(301)  966-5316 

Questions  concerning  all  other 
information  may  be  addressed  to 
Margaret  Teeters,  Regulations  Staff, 
Health  Care  Financing  Administration, 
room  132.  East  High  Rise,  6325  Security 
Blvd.,  Baltimore,  MD  21207,  Telephone 
(301)  966-4678. 

Table  I — Description  of  Manuals, 
Memoranda  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
manuals  and  memoranda  was 
previously  published  at  53  FR  21730  and 
supplemented  at  53  FR  36891  and  53  FR 
50577.  Also,  for  a  complete  description 
of  the  Medicare  Coverage  Issues 
Manual,  please  review  54  FR  34555. 
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TaUe  n— Medican  Manual 
Instractions — A|Hil-june  19M 

Tfarw.  Wo.       M«nu1/Subt»ct/PuMka«on  Number 

Intermedtey  Manual 
Pan  1— Racal  Admintatration  (HCFA-Pub.  13-1) 
(SupanntarKtont  o«  Documants  Ho.  HE  2ZS/6-3) 

120 _  •  Snwl  Buainna  and  Small  Dlaad- 

vantaged  Bustnasa  Subcontract 
Plan. 
HCFA/Sman  Business  and  SmaH  Oia- 
advantaged  Bustn«as  Subcontracting 
Plaiv— Instnjctions  tor  Completing 
SAOBUS. 
Intermediary  Manual 

Part  2— Audits.  Raimbursemem  Program 

AdwWa>a>ion  (HCFA-Pub.  13-2) 

(Supennlaiidant  of  Documenii  No.  HE  22A/*-2) 


383.. 
384. 


•  Maximum  Payment  Per  Visit  tor  Irv 
dependent  Rural  He«m)  Clinics. 

•  Timety    Deposit    o(    Ovecpaymerd 
RefuiKl  Ctwcks. 

Intermediary  Manual 


pm 


isir.. 


( Pracess  (HCFA-Pub.  13-3) 
t  ol  Documents  No.  HE  22.8/6) 

•  Medfcal  Review  of  Claims  Referred 
by  Common  Wortung  Fie  Edtts. 

tS18 •  B«ng  tor  Alcohol  and  Drug  Related 

Servi^ 

Codng  Structure. 
1519 •  Medical  Review  of  Outpatient  Hos- 
pital Claims. 

MwScal  Review  Guidelines  for  CXjtpe- 
iient  Hoapital  Claims. 

Outpatient    Hosprtal    Medk^    Review 
Seieclioo  Cntena. 

Medwal  Review  of  Ambulanoe  Serv- 


1520 
1521- 
1522„ 
1523.. 


1524 


1525.._ 
1526 



1527 

1528 

1528 

1530 

<S31 

1538 

1533 

•  Mammograpfry  Screening. 
Coding  Stnicture. 

•  GuidelineD  for  Review  of  Claims  for 
Epoetin. 

•  Review  of  CORF  Claims. 
MeNlal  Health  Services  Limitation. 

•  Review  of  Form  HCFA-1450  lor  In- 
patient and  Outpatient  BiMa. 

Codim  Stmctures. 

•  Heart  Transplants. 

MoMMy        Intermediary        Workload 
Report— Body  of  Report 

•  Form      HCFA-14S0      Consiaiency 


•  MadJcam  Notice  Sent  to  tfie  Benefi- 
ciary. 

Preparation  of  V\e  Medi- 
Notice. 
Amoadad  Medicare  Beneflt  Notices, 

HCFA-1533. 
Oe>er  Madteare  Notices. 

•  Billing  tor  CXirable  Medical  Equip- 
ment and  Orthotic /Prosttietic  De- 
vices. 

•  Medical  Review  Part  B,  Intermediary 
Ou^Wliant  Speech-Language  Pattiol- 
ogyBMa. 

•  Medical  Review  of  Mospital-Based 
and  Nonhospital-Based  SNF  aaims. 

•  Charges  Imposed  by  Immediate 
Relelh^ea  of  Patient  or  MerTfl)era  ot 
HouaOTtoto. 

•  nedattloii  in  Paymer^  Due  to  Put>lic 
l-aw  98-177. 

•  Prooesaing  ol  No-PaymerK  Bills. 
Bifling  tor  No-Payment  Days  to  Report 

a  Change  m  the  Level  of  Care. 

•  PPS  Prtcer  Program. 

Provider  Specific  Data  Record  Layout 
and  Description. 


Tana.  Ma.       Manual/Sat^act/ftjhicatloii 


Cantata 

Part  1 — Fiacal  AdnrinMrdBan 
(Supatlntarvlant  at 

IIS •  Smrt 


(HCFA-Pub.  14-1) 
Ito.  HE  22.8/7-2) 


mt  Smaa 

Subcontract 


HCFA/Smaa  Dualniii  wid  SmM  Oia- 
Subconlracting 
tor    ConpMina 
SAOBUS  Pl«v 
Cwriera  Manual 

Part  3-Oairaa  Proceaa  (HCFA-Pub.  14-3) 
(Superintendem  of  OocumeniB  No.  HE  Zrs/T) 

TraaMWMl  cH  End  Stage  Renal  Dia- 


1386.. 
1387.. 


1389.. 

1380- 
1301- 


1392- 
1383.. 
1394- 
1395_ 


Monmiy  Capitation  Payments  tor  Phyai- 
dana'  Sarvtcas  to  Maintenance  Dial- 
ysis Patients 

Payments  for  Ptiysioans'  Servteea  Fur- 
nished to  Dialysis  Inpatients. 

Initial  IMathod  for  Patienta'  Services  to 
Maintenance  Oialyais  Patianta. 

Services  Included  artd  Excluded  from 
the  MontNy  Citation  Payment 

Payment  for  Dialysis  Furnished  to  Pa- 
tients Who  are  Travelling. 
.  •  Annual  Caah  Deductible. 

Example  of  Application  of  the  Part  B 
Blood  Deductible. 
.  •  Customary  Cfurge  Screer»  for  New 
Physicians  and  Customary  Charge/ 
Fee  Schedule  Screens  for  Nonphysi- 
cian  PraciMonars  and  Suppliers. 

Fee  Schedules  for  Radwioglat  Senr- 
icea  by  New  Radiologists  and  Other 
New  Physicians. 
.  •  Determining  Reasonable  Charges 
for  ttie  Services  of  Assistants  at  Sur- 
gery. 

Procedure  Codes  Subject  to  Assistants 
at  Surgery  Payment  Restrictioa 

•  Physician's  Expenae  tor  Suiganr, 
Childbirth,  and  Treatment  far  intartil- 

ity- 

•  Place  of  Service. 
Type  of  Service. 

•  Prosthetic  Devices. 

Screening  Mammography  Examina- 
tions. 

Identifying  a  Screening  Mammography 
Claim. 

Adiudfcaiing  the  Oairrt 

EOMB  Messages. 

•  Timely  Deposit  of  Overpayment 
Refund  Chedts. 

•  Claims  for  Cochlear  Implants  and 
Defibhilators.  ' 

•  Paywwfits  Under  Fee  Sdtedules  lor 
Radiologist  Services. 

•  MettKxtologies  for  Calculating  Fee 
Schedules  (Reduction  in  Fee  Sched- 
ule Amounts  for  Seat-Uft  Cftairs  and 
TENS). 

Covered  Item  Update. 

General. 

Capped  Rental  Items. 

Capped  Rental  Fee  Schedule  Updates 

F>urchase  Fee  Schedule  For  Electoc 
Wheelchairs. 

Purchase  Option  Fee  Schedule. 

Reptacemerrt. 

Subsequent  Year  Updates  of  Portable 
Oxygen  Equipment  Fee  Schedule. 

Fee  Schedules  Using  Gap-FHIing  Tech- 
niques. 

Purchase  of  Capped  Rental  Itema  on 
or  After  June  1.  1989. 

Fifteen-Month  Ceilmg. 


Sabjact/rVMiatiuw 


for  Capped  Rental 

tt  Siiaa  TaRea  in  Reasona- 
btaChanii 
1398 »  UpaaHat  CuMonwry  and  Prevail 

Economic  Indax  Oala  tor  Phyaician 
Servioea  and  Marieium  AMowanoea 

Itf  nlnwy  Cm  Sarvicea. 

Charges  tor 
f^actMiaaw    and    Oinicai 
Nurse  SpaoiaMa. 
umavig  unarge  tor  woriparmpaung 

1397 •OMcaiPaTChatogMSarvicaa. 

Medtetf  wl  Other  Hatftti  Ser>^ces 
rinlahad<a  tnpaliaiaa«t  Heapiaais 
«id  SUBad  Niaitai  FadMiea. 

lMpi8aM  fiarvlcae  Not  Oncay  Oaiv- 
aMd  or  Ananpad  tar  by  8«  HoapitaL 

Program  lyiamoiandum  baarmatfaNaa  (HCFA-Pab. 

80A) 
(Supenntendent  of  Documenta  Na  HE  22.8/8-5) 

A-81-a •  Mmmukm    «N    nacoMpmant    «l 

OaaipaiyiMiito  AMbutable  to  Nurs- 
ing  and  Mttt  HaaRh   Education 

A  61^—.—  #  iniaRaediary  I4edictf  Review  R^ 

minder 

Caarian  (HCFA-Pab.  806) 
of  OacMwanta  No.  HE  224/8-5) 

B-81-ft •  CDwMag    Phyaldana,    Umiled    U- 

«nd   Suppliers 
m  Participaia  In 
Pngnm  Effective  Jan- 
uwy  1. 1991. 

S-81-e. •  Untqaa      Wi^BClaa      Idantificallon 

Number  Oiadofy. 

Program  Memorandum  Iniarmedwnes/Carriera 

(HCFA-Pub.  80A/8) 

(Superintendem  of  Documents  No.  HE  22.8/6-5) 

AB-81-2 •  t9n   HCPCS  Update  wid  Corre- 

ipOOQViQ  Piyrn0PM  insvoCDOnt. 

AB-«l-3 •  Vmttt  CftoLtaallBw  af  ALJ  Hearing 

Oedaiana. 

AB-81^ •  HCPCS  UadMisri  tor  Distinguishing 

/kmong  8ie  Rar^/Parcriaae  Optiona 
for  Durable  Medical  E^apmant 

AB-91-5 •  Section  206(0  Requkaa  Changea  in 

/Adverse  Notices  to  Ctaimarrta. 

State  Operations  Manual  Provider  C^ertification 

(HCFA-Pub.  7) 
(Supenntendent  of  Documents  Ho.  HE  22.8/12) 

247 •  Rural  HeaBh  CSnics-Cllations  and 

Oaacription. 
CondHions  to  be  Assessed  Prior  to 

Scheduling  a  RHC  Swey. 
PraparlnQ  tor  via  Rl^  9arvey. 
Interpfetwe  Quideiaea  for  RHCa. 
Ragional  Office  Manual 

Pwt  2    Mafcare  (HCFA-Pub.  28-2) 
(Supenntendent  of  Documenta  No.  HE  22.8/8) 

8tS •  Enforoamem   of   luledicars    Skilled 

Mun*if  Facility  Demand  Billing  Re- 
QuiMmarM. 

314 •  Riglonal  Office  Monitoring. 

Regional  Oriioe  Manual 

Standvda  and  Certtficatioo  (HCFA-Pub.  23-4) 
(Supartntenderrt  of  t3ocuments  Na  HE  22.8/8-3) 

51 •  Rurtf  Health  Climca. 

Ho^xtal  tMr^tm  (HCFA-Pub  W) 
(Sapanntandant  of  Oooewants  Na  HE  2^8/21 

611 •  Health  Cve  Asaodatad  wt*i  ^eg- 

nanoy. 

812 •  BUmg  for  Maweworaphy  Scraenlnt. 

Coding  Structure. 


58916 
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Tr«w.  Na       Manuia/Subiacl/PuMcalion  NiantMr 


613.. 


614. 
615.. 


616.. 


•  Ouipaliem  R«gis1r«tion  Procaduras. 

Comptatton  aH  Form  HCFA-1450  (or 
Inpaliani  and/or  Outpatiant  BiUing. 
Coding  Strudurat. 

•  Haaft  Transplants. 

•  B«ng  tor  OuraM  MedK:al  Equp- 
md   Orthotic/Prosttiatic    D»- 


by    Immediata 
or  Mambars  of 


-..  •  Chargaa 

nnnnii  cH 

617 •  Raduclion  in  Paymanl  Oua  to  PuMc 

Law  99-177. 

Christian  Sdaoca  Sanatonum  Hospital  Manual 

Supptaownt  (HCFA-f^.  32) 

(Suparintandant  o«  Oocumanis  No.  HE  22.8/2-2) 

28 •  Raduclion  in  Payntant  Oua  to  Putific 

Law  99-177. 

Homa  Haaitt>  Agency  Manual  (HCFA-Pub.  11) 
(Suparinlerxjent  o<  Oocumants  No.  HE  22.8/5) 

243 •  BiMng  tor  Ourabia  MadKal  Equip- 

mant   and   Orthotic/ Prosthatic    De- 

vicat. 
244 •  Chargaa    Impoaad    t>y    Iminadiata 

Rolalivaa  of  Patiant  or  Members  of 

nouaanoid. 
Billing  Form  as  Raquest  for  PaynwnL 
245 •  Redoctwn  n  Payment  Due  to  Public 

Law  99-177. 

Stdlad  Ntning  Facility  M«iual  (HCFA-Pub.  12) 
(Supahntendant  of  Documents  Na  HE  22.8/3) 

300 •  Billing  tor  Mammography  Screening. 

CoolnQ  Stfucturo. 

301 •  BiKng  for  DuratHa  MedKal  Equip- 
ment and  Orthotic/ Prostttetic  0»- 
vicaa. 

302 _  •  Chargaa    Impoaad    by    Immadtota 

Ofiliiiai  of  Patient  or  Members  of 
llouaahold 

303 —  •  Reduction  in  Payment  Due  to  Public 

Law  99-177. 

Rural  Health  Clinic  Mwwal  (HCFA-Pub.  27) 
(Superintendent  of  Documents  Na  22.8/19:965) 

42 — _  •  Maximum  Payment  Per  Visit  lor  to- 
dependent  Rural  Health  Clinics. 

43 •  Reduction  in  Payment  I3ua  to  Public 

Law  99-177. 

Rertai  Dialysis  Facikty  Manual  (NorvHospital 

Oporale<J)  (HCFA-Pub.  29) 

(Superintendent  of  Documents  No.  HE  22.8/13) 

50 •  Reduction  in  Payment  Due  to  Public 

Law  99-177. 

Camer  Quality  Assurance  Handbook  (HCFA-Pub. 

25) 
(Supenntandant  of  Documents  No.  HE  22.8:C  23/ 

962) 

44 •  Claims  Review  Procedure. 

Error  Determinations. 

Coverage  Issues  Manual  (HCFA-Pub.  6) 
(Superintendent  ot  Documents  No.  HE  22.8/14) 

46 •  Extracorporeal      Immunoadsorption 

Using  Protein  A  Columns  for  the 
Treatment  of  Patients  with  idiopathis 
Thnitnbocytopenia  Purpura  Failing 
Other  Treatments. 

47 #  Extracranial-lntraaanial  Arterial 

Bypass  Su^jery. 

48 •  Blood    Ptatelel    Transfusions    and 

Bone  Marrow  Transplantation. 
Implantation  of  Automatic  Oefit>rillators. 

Outpatient   Ptiysical   Therapy   and   Comprehensive 
Outpatient  Rehabilitation  Facility  Manual  (HCFA- 
Pub.  9) 
(Supenntendent  of  Documents  No.  HE  22.8/9) 

102 ~ •  Raduclion  in  Payment  Due  to  Public 

Law  99-177. 


Trana.  Na       Manual/Subjact/Pub«cation  Nun«ar 

Provider  Reimbursement  Manual  Part  1— {HCFA- 
Pub.  15-1) 
(Superintendent  of  Documents  No.  HE  22.8/4) 

359 •  Methodology  lor   Determinirig   Par 

Diem  Prospective  Payment  Rates  Ef- 
fective for  Cost  Reporting  Penods 
Beginning  on  or  After  Octot>er  1, 
1989  and  Before  October  1.  1990. 


Table  III — Regulations  and  Notices 
Published— April-June  1991 


Publication  date/ ate 


42CFR 
Part 


Title 


Final  Rules 

06/04/91  (56  FR 

412 

Medicare 

25458). 

Program; 
Medicare 

Geographic 
Ctaaaification 

Board- 
Procedures 
and  Criteria. 

06/12/91  (56  FR 

418 

Medtoare 

26916). 

Proposed  Rules 

Program: 

Hospice 
Care. 

04/02/91  (56  FR 

493 

Medicare  and 

13430). 

Laboratory 

06/03/91  (56  FR 
25178). 


412.  413 


06/05/91  (56  FR 
25792). 


06/20/91  (56  FR 
28353). 


405.415 


405.473 


06/21/91  (56  FR 
28513). 


405.482. 
485 


Certification 

Programs; 

Enforcetnent 

Procedures 

for 

Laboratories. 

Madtoare 
Program; 
Owigea  to 
the  Inpatient 
Hospital 
FVospective 
Payment 
System  and 
Fiscal  Year 
1992  Rates. 

Medicara 
Program; 
Fee 

Schedule  for 
Physicians' 
Services. 

Medicare 
Program; 
Aggregation 
of  Medtoara 
Oaimsand 
Administra- 
tiva  Appeals 
and  Judicial 
Review. 

Medicara 
Program; 
Ltonanonaof 
Gowaragator 
Organ 

Procurement 
Organiza- 
tions. 


Publication  dala/cila 

42CFR 
Part 

Tide 

06/28/91  (56  FR 

424 

Medicare 

29609). 

Program; 

Allowing 

Certifications 

and 

Recertifica- 

tionsby 

Nurse 

Practitiorwrs 

and  Clinical 

Nurse 

Specialists 

for  Certain 

Services 

Publication  date/cita 

TWa 

Noticas 

04/01/91  (56  FR 
13317). 


04/09/91  (56  FR 
14424). 


04/12/91  (56  FR 
15006). 

04/15/91  (56  FR 
15060). 


04/15/91  (56  FR 
15083). 


04/25/91  (56  FR 
19071). 


04/26/91  (56  FR 
19335). 


04/30/91  (56  FR 
19874). 


05/14/81  (56  FR 
22177). 


05/20/91  (56  FR 
23021). 


Medicare  Program;  Sched- 
ule of  Limits  for  Skilled 
Nursing  Facility  Inpatient 
Routine  Service  Costs 
(Correction  Notice  Pub- 
Hshad  05/13/91  (56  FR 
22053)). 

Medicare  Program;  Sched- 
ule of  Limits  on  Home 
Health  Agency  Costs  Per 
Visit  for  Cost  Reporting 
Pertods  on  or  After  July 
1.  1989  (Conection 
NotkM  for  the  Final 
NotkM  Published  03/28/ 
91  (56  FR  12934)). 

Medicare  Program;  Criteria 
lor  Medicare  Coverage  of 
Adult  Liver  Transplants. 

Medicare  Program;  Pro- 
spective Payment 
System  for  Inpatient  Hos- 
pital Capital-Related 
Costs— Optional  Compu- 
tation Sheet  and  Com- 
puter Program. 

Medicare  Program;  Quarter- 
ly Usang  of  Program  Is- 
suances (Correction 
NotK«  Published  05/22/ 
91  (56  FR  23619)). 

Medicare  Program:  Pro- 
spective Payment 
System  for  Inpatient  Hos- 
pital Capital-Related 
Costs— Exienston  of 
Comment  Penod. 

Medicare  Program;  Pro- 
spective Payment 
System  for  Inpatient  Hos- 
pital Capital-Related 
Costs  (Correction  Notice 
for  Proposed  Rule  Pub- 
lished 02/28/91  (56  FR 
8476)). 

Medicara  Program;  With- 
drawal of  Coverage  of 
Certain  Investigational 
Intraocular  Lenses. 

Medksara  Program;  Criteria 
and  Standards  for  Evalu- 
atir)g  Common  Working 
File  Hosts. 

MedK^ara  Program;  OBRA 
"87  Conforming  AmerxJ- 
mants  (Correction  for 
Final  Rule  Published  03/ 
01/91  (56  FR  8832)). 
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Publication  data/dla 


TWa 


05/31/91  (56  FR 
24823). 


06/06/91  (56  FR 
26120). 


06/26/91  (56  m 
29248). 


Medicare  Program;  Geo- 
graphic Designation  for 
Hotna  Health  Agency 
Branch  Offices. 

Medicara  and  MedKaid 
Programs;  Health  Care 
Financing  Research  and 
Demonstration  Coopera- 
tiva  Agreements  and 
Grants  for  Fiscal  Year 
1991. 

Medicare  Program;  HMO 
Qualification  Oetermina- 
bOTis  and  Compliance 
Actiona. 


Table  IV — Medicare  Coverage  issues 
Manual 

(For  the  reader's  convenience,  new 
material  and  changes  to  previously 
published  material  are  in  italics.  If  any 
part  of  a  sentence  in  the  manual 
instruction  has  changed,  the  entire  line 
is  shown  in  italics.  The  transmittal 
includes  material  unrelated  to  revised 
sections.  We  are  not  reprinting  the 
unrelated  material.) 

(Transmittal  No.  46;  section  35-80, 
Extracorporeal  Immunoadsorption  (ECI) 
Using  Protein  A  Columns  for  the 
Treatment  of  Patients  with  Idiopathic 
Thrombocytopentia  Purpura  (ITP) 
Failing  Other  Treatments.  New 
Implementing  Instruction — Elective 
Date:  Services  performed  on  or  after  05/ 
06/91.  This  section  has  been  added  to 
provide  for  coverage  of  the  use  of 
protein  A  columns.) 

35-90    Extracorporeal 
Immunoadsorption  (ECI)  Using  Protein 
A  Columns  for  the  Treatment  of  Patients 
with  Idiopathic  Thrombocytopenia 
Purpura  (ITP)  Failing  Other  Treatments 
(Effective  for  services  performed  on  and 
after  5/6/91) 

Extracorporeal  immunoadsorption 
(ECI),  using  Protein  A  columns,  has 
been  developed  for  the  purpose  of 
selectively  removing  circulating 
immune  complexes  (CIC)  and 
immunoglobulins  (IgG)  from  patients  in 
whom  these  substances  are  associated 
with  their  diseases.  The  technique 
involves  pumping  the  patient's 
onticoagulated  venous  blood  through  a 
cell  separator  from  which  1-3  liters  of 
plasma  are  collected  and  perfused  over 
adsorbent  columns,  after  which  the 
plasma  rejoins  the  separated, 
unprocessed  cells  and  is  retrans fused  to 
the  patient. 

The  use  of  protein  A  columns  is 
covered  by  Medicare  only  for  the 
treatment  of  TTP  failing  other 
treatments.  Other  uses  of  these  columns 
are  currently  considered  to  be 
investigational  and,  therefore,  not 


reasonable  and  necessary  under  the 
Medicare  law  (section  1862(a)(1)(A)  of 
the  Act). 

Until  a  national  code  is  issued,  use 
the  following  Q  code  (temporary  code): 

Q0068  Extracorporeal  plasmapheresis; 
immunoadsorption  with  staphylococcal 
protein  A  columns 

This  code  will  facilitate  data  keeping 
in  order  to  help  evaluate  this  new 
technology. 

(Transmittal  No.  47.  section  35-37, 
Extracranial-Intracranial  (EC-IC) 
Arterial  Bypass  Surgery. 

Changed  implementing  instructions — 
effective  date:  Services  performed  on  or 
after  March  29, 1991.  The  text  of  the 
Manual  instruction  set  out  below 
corrects  the  effective  date  of  this 
instruction,  which  is  March  29. 1991,  in 
accordance  with  the  February  27, 1991 
Federal  Register  notice  (56  FR  8206) 
announcing  the  coverage  decision.  This 
section  has  been  renamed  to  reflect 
current  terminology  for  the  procedure 
and  revised  to  provide  that  Medicare 
coverage  no  longer  is  allowed  when  EC- 
IC  surgery  (CPT  61711  and  ICD-O-CM 
39.29)  is  performed  to  treat  ischemic 
cerebrovascular  disease  of  the  carotid 
or  middle  cerebral  arteries,  which 
includes  treatment  or  prevention  of 
strokes.  This  national  coverage  decision 
was  based  upon  an  assessment 
conducted  by  the  Office  of  Health 
Technology  Assessment.) 

35-37    Extracranial-Intracranial  (EC- 
IC)  Arterial  Bypass  Surgery 

(Effective  for  services  performed  on  or 
after  March  29, 1991) 

Extracranial-Intracranial  (EC-IC) 
arterial  bypass  surgery  is  not  a  covered 
procedure  when  it  is  performed  as  a 
treatment  for-  ischemic  cerebrovascular 
disease  of  the  carotid  or  middle 
cerebral  arteries,  which  includes  the 
treatment  or  prevention  of  strokes.  The 
premise  that  this  procedure  which 
bypasses  narrowed  arterial  segments 
improves  the  blood  supply  to  the  brain 
and  reduces  the  risk  of  having  a  stroke 
has  not  been  demonstrated  to  be  any 
more  effective  than  no  surgical 
intervention.  Accordingly,  EC-IC 
arterial  bypass  surgery  is  not 
considered  reasonable  and  necessary 
within  the  meaning  of§  1862(a)(1)  of  the 
Act  when  it  is  performed  as  a  treatment 
for  ischemic  cerebrovascular  disease  of 
the  carotid  or  middle  cerebral  arteries. 

(Transmittal  No.  48,  section  35-30, 
Blood  Platelet  Transfusions  and  Bone 
Marrow  Transplantation.  Clarification^ 
Effective  Date:  Not  applicable.  This 
section  has  been  revised  to  add  the 
following  ICD-O-CM  codes  (which  were 


omitted  from  the  list  of  ICD-9-CM  codes 
which  describe  non-liodgkin's 
lymphomas):  200.00-200.08,  200.10- 
200.18,  200.20-200.28.  200.80-200.88, 
202.00-202.08,  and  202.90-202.98.  The 
previous  code  range  of  202.80-202.88 
was  incomplete.) 

35-30    Blood  Platelet  Transfusions  and 
Bone  Marrow  Transplantation 

C.  Autologous  Bone  Marrow 
Transplantation  (Effective  For  Services 
Performed  on  or  After  04/28/69). — 
Autologous  bone  marrow 
transplantation  is  a  technique  for 
restoring  bone  marrow  stem  cells  using 
the  patient's  own  previously  stored 
marrow. 

1.  Covered  Conditions. — Autologous 
bone  marrow  transplantation  (ICD-9- 
CMcode  41.01,  CPT-4  code  38240)  is 
considered  reasonable  and  necessary 
under  §  1862(a)(1)(A)  of  the  Act  for  the 
following  conditions  and  is  covered 
under  Medicare  for  patients  with: 

•  Acute  leukemia  in  remission  (ICD- 
9-CM  code  NEC  V  10.60)  who  have  a 
high  probability  of  relapse  and  who 
have  no  human  leucocyte  antigens 
(HLA)-matched  donor  (codes  lymphoid 
VlO.61.  myeloid  VlO.62,  monocytic 
VlO.63.  NEC  VlO.69); 

•  Resistant  non-Hodgkin  's 
lymphomas  (1CD-9-CM  code  200.00- 
200.08,  200.10-200.18.  200.20-200.28. 
200.80-200.88.  202.00-202.08.  202.80- 
202.88.  and  202.90-202.98)  or  those 
presenting  with  poor  prognostic  features 
following  an  initial  response: 

•  Recurrent  or  refractory 
neuroblastoma  (see  ICD-9-CM 
Neoplasm  by  site,  malignant);  or 

•  Advanced  Hodgkin's  disease  (ICD- 
9-CM  code  201)  who  have  failed 
conventional  therapy  and  have  no  IILA- 
matched  donor. 

2.  Noncovered  Conditions. — 
Insu^icient  data  exist  to  establish 
definite  conclusions  regarding  the 
efficacy  of  autologous  bone  marrow 
transplantation  for  the  following 
conditions: 

•  Acute  leukemia  in  relapse  (ICD-9- 
CM  codes  204.0,  205.0,  206.0,  and  208.0); 

•  Chronic  granulocytic  leukemia 
(ICD-e-CM  code  205.1);  or 

•  Solid  tumors  (other  than 
neuroblastoma)  (ICD-O-CM  codes  140- 
199). 

In  these  cases,  autologous  bone 
marrow  transplantation  is  not 
considered  reasonable  and  necessary 
within  the  meaning  of  section 
1862(a)(1)(A)  of  the  Act  and  is  not 
covered  under  Medicare. 

(Transmittal  No.  48,  section  36-0S. 
Implantation  of  Automatic 
Defibrillators. 
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Changed  Implementing  Instructions — 
Effective  Date:  For  services  performed 
on  or  after  07-08-Sl.  This  section  is 
revised  to  amend  current  patient 
selection  criteria  used  for  determining 
the  suitability  for  implantation  of  an 
automatic  defibrillator.  It  is  no  longer 
required  that  patients  have  an  inducible 
tachyarrhythmia  prior  to  implantation  or 
that  this  technology  be  used  as  a 
treatment  of  last  resort.  This  revision 
also  includes  the  appropriate 
International  Classification  of  Diseases, 
Ninth  Revision.  Chnical  Modification 
(ICD-9-CM)  codes  and  the  HCFA 
Common  Procedxire  Coding  System 
(HCPCS)  codes.) 

35-S5    Implantation  of  Automatic 
Defibrillators 

The  implantable  automatic 
defibrillator  is  an  electronic  device 
designed  to  detect  and  treat 
lifethreatening  tachyarrhythmias.  The 
device  consists  of  a  pulse  generator  and 
electrodes  for  sensing  and  defibrillating. 
Effective  for  services  performed  on  or 
after  January  24. 1986  through  07-07-91. 
the  implantation  of  an  automate 
defibrillator  (ICD-9-CM  codes  37.94- 
37.96  or  CPT  code  33246)  is  a  covered 
service  only  when  used  as  a  treatment 
of  last  resort  for  patients  who  have  had 
a  documented  episode  of  lifethreatening 
ventricular  tachyarrhythmia  or  cardiac 
arrest  not  associated  with  myocardial 
infarction.  Patients  must  also  be  found, 
by  electrophysiologic  testing,  to  have  an 
inducible  tachyarrhythmia  that  proves 
unresponsive  to  medication  or  surgical 
therapy  (or  be  considered  unsuitable 
candidates  for  surgical  therapy).  It  must 
be  emphasized  that  unless  all  of  the 
above  described  conditions  and 
stipulations  are  met  in  a  particular  case, 
including  the  inducibility  of 
tachyarrhythmia,  etc,  implantation  of 
an  automatic  defibrillator  may  not  be 
covered. 

Effective  for  services  performed  on  or 
after  07-08-91.  the  implantation  of  an 
automatic  defibrillator  is  a  covered 
service  for  patients  who  have  had  a 
documented  episode  of  lifethreatening 
ventricular  tachyarrhythmia  or  cardiac 
arrest  not  associated  with  myocardial 
infarction. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774. 
Medicare — Supplementary  Medical  Insurance 
Program) 

Dated:  November  14, 1991. 
GoU  R.  WUenaky. 

Administrator,  Health  Care  Financing 

Administration. 

IFR  Doc.  91-28121  Filed  ll-21-«;  8:45  am] 
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Health  Resources  and  Servlcea 
Adminlatration 

ProyiH  Announoefnenl  (or  Nwae 
Anesthetiat  Faculty  Fellowship  Grants 

The  Health  Resources  and  Services' 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1992 
Nurse  Anesthetist  Faculty  Fellowship 
Grants  will  be  accepted  under  the 
authority  of  section  831(b)  of  the  PubUc 
Health  Service  (PHS)  Act  as  amended 
by  the  Health  ProfeMiona 
Reauthorization  Act  of  1988.  title  VI  of 
Public  Law  100-607.  This  authority 
expired  on  September  30, 1991. 

This  program  announcement  la 
subject  to  die  reauthorization  of 
legislative  authority  and  to  the 
appropriation  of  funds.  The 
Administration's  budget  request  for  FY 
1992  does  not  include  funding  for  this 
program.  Applicants  are  advised  that 
this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  policy. 

Purpose 

Section  831(b)  of  the  Public  Health 
Service  Act  includes  authority  for  grants 
for  the  purpose  of  providing  financial 
assistance  and  support  (fellowships)  to 
certified  registered  nurse  anesthetists 
(CRNA)  who  are  faculty  members  of 
accredited  programs  to  enable  such 
nurse  anesthetists  to  obtain  advanced 
education  relevant  to  dieir  teaching 
functions. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474-O) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington,  DC  20402-«325  (telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  it*  long-range  planning. 
HRSA  will  be  targeting  iU  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 


comprehensive  primary  care  services  to 
the  underserved. 

ApftttcanU 

Public  or  private  nonprofit  institutions 
for  the  education  of  nurse  anesthetists, 
which  are  accredited  by  an  entity  or 
entities  designated  by  the  Secretary  of 
Education,  may  apply  for  grants  to  cover 
the  costs  of  tuition  and  fees  and  certain 
stipends  for  currently  employed  CRNA 
faculty  who  qualify  for  a  fellowship. 

The  initial  period  of  Federal  support 
will  not  exceed  1  year. 

The  following  Criteria  for  Fellows. 
Policy  on  Payment  of  Stipends.  Funding 
Preferences  and  Review  Criteria  were 
established  in  fiscal  year  1990  after 
public  comment  and  are  being  extended 
in  fiscal  year  1992. 

Criteria  for  Fellows 

Potential  fellows  must 

1.  Be  a  CRNA  employed  by  or 
affiliated  with  the  applicant  institution 
as  a  faculty  member  during  the  period  of 
the  awarded  fellowship. 

2.  Be  enrolled  or  accepted  for 
enrollment  in  a  master's  degree  program 
or  in  a  doctoral  degree  program  to 
obtain  advanced  education  relevant  to 
the  faculty  member's  teaching  functions. 

Policy  on  Payment  of  Stipends 

A  faculty  member  may  be  paid  a 
stipend  for  living  costs  if  attending  an 
educational  institution  as  a  full-time 
student;  no  stipend  would  be  available 
for  a  faculty  member  who  is  enrolled  in 
part-time  study  or  who  is  employed  on  a 
full-time  basis.  This  policy  is  designed  to 
target  stipend  assistance  to  the 
individuals  who  are  most  in  need  of 
such  aid. 

Funding  Preferences 

A  funding  preference  will  be  given         "/x" 
first  to  faculty  who  complete  dc^e 
requirements  before  or  by  the  end  of  the 
funded  budget  year,  second  to  faculty 
who  are  full-time  students,  and  third  to 
faculty  who  are  part-time  students. 

Review  Criteria 

Applications  will  be  reviewed  and 
award  amounts  calculated  by  staft  in 
the  Division  of  Nursing  and  in  the 
Grants  Management  Branch  of  the 
Bureau  of  Health  Professions,  taking 
into  consideration: 

1.  The  eligibility  of  applicants: 

2.  The  eligibility  of  faculty;  and 

3.  The  extent  to  which  an  applicant 
meets  the  funding  preferences. 

Application  Deadline 

One  review  cycle  will  be  held 
annually  for  Grants  for  Nurse 
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Anesthetist  Faculty  Fellowships.  The 
deadline  date  for  receipt  of  applications 
for  fiscal  year  1992  is  February  3, 1992. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline, 
or 

(2)  Postmariced  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  for  review.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing, 

Lake  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
.approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

Requests  for  application  materials, 
questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Ms.  Sandra  Bryant  (A-22), 
Grants  Management  Specialist,  Bureau 
of  Health  Professions,  Health  Resources 
and  Ser\ices  Administration,  Parklawn 
Building,  Room  8C-28.  5600  Fishers 
Lane.  Rockville,  Maryland  20857, 
telephone:  (301)  443-6915. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Office  at  the  above  address. 

For  technical  assistance  and  other 
information  regarding  this  program, 
contact  Mary  S.  Hill,  R.N..  Ph.D..  Chief. 
Nursing  Education  Practice  Resources 
Branch,  Division  of  Nursing,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  Room  5C-2e,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
telephone:  (301)  443-6193. 

This  program  is  listed  at  93.907  in  the 
Catalog  of  Federal  Domestic  Assistance. 
This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372.. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  September  17. 1991. 
Robert  G.  Hannoii, 
Administrator. 
(FR  Doc.  01-28162  Filed  11-21-«1:  8:45  am] 
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Program  Announcement  for  Nura«- 
Anesthetist  Traineeship  Qranta 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1992 


Nurse  Anesthetist  Traineeship  Grants 
will  be  accei-ted  under  the  authority  of 
section  831(a).  title  VIII  of  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  the  Health  Professions 
Reauthorization  Act  of  1988.  title  VI  of 
Public  Law  100-607.  This  authority 
expired  on  September  30, 1991, 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  The 
Administration's  budget  request  for  FY 
1992  does  not  Include  funding  for  this 
program.  Applicants  are  advised  that 
this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  policy. 

Section  e31(a)  of  the  Public  Health 
Service  Act.  as  amended,  authorizes 
grants  for  traineeships  to  prepare 
licensed,  registered  nurses  to  become 
nurse  anesthetists  and  for  projects  to 
develop  and  operate  programs  for  the 
education  of  nurse  anesthetists. 

This  announcement  under  section 
831(a)  is  limited  to  traineeship 
assistance. 

To  be  eligible  to  receive  support  an 
applicant  must  be  a  public  or  private 
nonprofit  institution  located  in  a  state 
which  provides  registered  nurses  with 
full-time  nurse  anesthetist  training.  The 
training  program  must  be  accredited  by 
the  Council  on  Accreditation  of  Nurse 
Anesthesia  Educational  programs  which 
is  currently  designated  by  the  Secretary 
of  Education  for  this  purpose,  and  must 
currently  have  full-time  students  who 
are  registered  nurses  enrolled  beyond 
the  12th  month  of  study  in  the  nurse 
anesthetist  training  program. 

The  1992  period  of  Federal  support 
will  not  exceed  1  year. 

National  Health  Objectivei  for  the  Year 


The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-O047«^)) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing  office, 
Washington,  DC  20402-0325  (telephone 
(202)  783-3238). 


Education  and  Service  Linkage 

As  pari  of  its  long-range  planning, 
HRSA  will  be  targeting  its  effort  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

To  receive  support,  applicants  must 
meet  the  requirements  of  final 
regulations  in  42  CFR  part  57,  subpart  F 
as  specified  below.  The  review  of 
applications  will  take  into  consideration 
the  following  criteria: 

(a)  The  qualifications  of  the  Program 
Director 

(b)  The  number  of  full-time  registered 
nurse  students  enrolled  in  the  program 
who  have  completed  12  months  of  study, 
and 

(c)  The  level  of  student  support  for 
nurse  anesthetist  training  provided  by 
the  applicant. 

In  determining  the  amount  of  the  grant 
award,  the  Department  will  use  the 
formula  specified  in  section  57.506  of  the 
governing  regulations  for  this  program. 
These  regulations  are  included  in  the 
grant  application  kit. 

The  application  deadline  date  is 
January  21, 1992,  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2,  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  for  review.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

For  specific  guidelines  and 
information  regarding  this  program 
contact:  Mary  S,  Hill,  R.N,.  Ph.D.,  Chief, 
Nursing  Education  Practice  Resources 
Branch,  Division  of  Nursing,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  5C-26.  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
telephone:  (301)  443-6193. 

Requests  for  application  materials, 
questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Ms.  Sandra  Bryant  (A-22), 
Grants  Management  Specialist,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8C-26,  5600  Fishers 
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Lane.  Rockville,  Maryland  208S7, 
telephone:  (301)  443-6915. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Office  at  the  above  address. 

The  standard  afiplication  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0080. 

This  program  is  listed  at  93.124  in  th« 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  September  17. 1991. 
ftoMft  G.  HamoB. 
Administrator. 

[FR  Doc.  91-28161  Filed  11-21-91:  8:45  am) 
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Program  Announcement  for  Grants  for 
Two- Year  Program*  of  Schools  of 
Meoicine  or  usieopeoMc  MeoKaie 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  1992  Grants 
for  Two-Year  Programs  of  Schools  of 
Medicine  or  Osteopathic  Medicine  are 
now  being  accepted  under  the  authority 
of  section  788(a).  title  VII,  of  the  Public 
Health  Service  (PHS)  Act  and  section 
631  of  the  Health  Professions 
Reauthorization  Act  of  1968.  Pubhc  Law 
100-607,  title  VL  This  aothority  expired 
on  September  30, 1991. 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  Applicants  are 
advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the  program 
as  well  as  provide  for  even  distribution 
of  funds  throughout  the  fiscal  year.  This 
notice  regarding  applications  does  not 
reflect  any  change  in  policy. 

Section  788(a)  authorizes  the  award  of 
grants  to  maintain  and  improve  schools 
which  provide  the  first  or  last  2  years  of 
education  leading  to  the  degree  of 
doctor  of  medicine  or  osteopathic 
medicine.  Grants  provided  under  this 
authority  to  schools  that  were  in 
existence  on  September  30, 1985,  may 
also  request  support  for  construction 
and  purchase  of  equipment. 

To  be  eligible  for  a  grant  under  this 
authority,  the  applicant  must  be  ■  public 


or  nonprofit  private  school  providing  the 
first  or  last  2  years  of  education  leading 
to  the  degree  of  doctor  of  medicine  or 
osteopathic  medicine,  and  be  accredited 
or  be  operated  jointly  with  a  school  that 
is  accredited  by  a  recognized  body  «: 
bodies  approved  for  such  purpose  by  the 
Secretary  of  Education. 

The  initial  period  of  Federal  support 
should  not  exceed  1  year. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Docimients,  Government  Printing  Office, 
Washington.  DC  20402-9325  (telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education  and 
service  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

Approval  of  all  applications  will  be 
based  on  an  analysis  of  the  following 
factors: 

(1)  The  extent  to  which  the  project 
meets  the  intent  of  section  788(a) 
legislation; 

(2)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  grant  supported  objectives  in  a 
cost  effective  manner; 

(3)  The  adequacy  of  the  qualiAcations 
and  experience  of  the  staff  and  faculty; 

(4)  The  relative  effectiveness  of  the 
proposed  project  in  improving  the 
quality  of  and/or  access  to  medical 
education;  and 

(5)  The  extent  to  which  the  project  is 
effective  in  its  recruitment  and  retention 
of  disadvantaged  students. 

Requests  for  application  materials, 
questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Mrs.  Judy  Bowen  (D-31). 
Grants  Management  Specialist,  Bureau 
of  Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  80-26,  5600  Fishers 
Lane,  Rockville,  Maryland  20657, 
telephone:  (301)  443-8960. 

Completed  applications  should  be 


returned  to  the  Grants  Management 
office  at  the  above  address. 

Should  additional  programmatic 
information  be  required,  please  contact: 
Mr.  Don  Buysse.  Chief,  Primary  Care 
Medical  Education  Branch.  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  4C-04,  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  telephone: 
(301)  443-3614. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0015-0060. 

The  application  deadline  is  January  8. 
1991.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  93.149  in  the 
Catalog  of  Federal  Domestic  Assistance, 
Applications  submitted  in  response  to 
this  announcement  that  request 
construction  assistance  are  subject  to 
the  Intergovernmental  Review  under 
provisions  of  Executive  Order  12372,  as 
supplemented  by  45  CFR  part  100, 
Intergovernmental  Review  of  Federal 
Programs.  Executive  Order  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applications  submitted  for 
program  support  only  are  not  subject  to 
Intergovernmental  review  under  these 
provisions. 

Dated:  November  18. 1991. 
Robert  G.  Haimon, 
Administrator. 

[FR  Doc  91-28164  Filed  11-21-«1: 8:45  am] 
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Public  Health  Service 

Agency  Forms  Submitted  to  tfie  Office 
of  Maneowwnt  and  Budget  for 


Each  Friday  the  Public  Health  Service 
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(PHS)  publishes  a  list  of  information 
coUecdon  requests  it  has  submitted  to 
the  OfAce  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
die  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  October  25, 1991. 

(Call  PHS  Reports  Qearance  Officer  on  202- 
245-2100  for  copjea  of  request) 

1.  AIDS  Education  and  Training 
Centers  Avyrain— National  Program 
Service  Record— New— Information  will 
be  obtained  from  AIDS  Education  and 
Training  Canters  (ETCs)  to  determine 
compliance  with  terms  of  cooperative 
agreements  and  specific  project 
requirements.  The  National  Program 
Service  Record  will  be  used  by  ETCs  to 
provide  standardized  reporting  of 
project  activities  for  Federal  program 
monitoring.  Respondent:  Non-profit 
Institutions.  Number  of  Respondents:  17; 
Number  of  Responses  Per  Respondent: 
4:  Average  Burden  Per  Response:  12 
hours:  Total  Annual  Burden:  816  hours 

2.  Mammography  Facilities  Survey— 
New — Nationally  representative  data  on 
characteristics  of  facilities  offering 
screening  manunography  examinations 
are  needed.  The  data  will  be  used  by 
researchers  and  federal,  state  and  local 
health  officials  in  evaluating  and 
formulating  policies  designed  to 
optimize  the  benefits  of  screening 
mammography  to  reduce  morbidity  and 
mortality  from  breast  cancer.  The 
affected  public  are  operators  of 
mammography  facilities  and  referring 
physicians.  Respondents:  Businesses  or 
other  for-profit;  Non-profit  institutions: 
Small  businesses  or  organizations. 
Number  of  Respondents:  1.529:  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  1.61 
hours;  Estimated  Annual  Burden:  2,467 
hours. 

3.  Medical  Device  and  Laboratory 
Product  Problem  Reporting  Program 
^P/i/V— 0910-0143— This  program 
provides  information  needed  to  monitor 
the  safety  and  effectiveness  of  Medical 
Devices  and  Radiological  Products 
regulated  by  CDRH.  Data  is  voluntarily 
submitted  by  health  care  professionals 
and  other  individuals  and  is  used  to 
protect  the  public  health  through 
education,  regulatory,  administrative, 
and  voluntary  corrective  action. 
Respondents:  Individuals  or  households; 
State  or  local  governments;  Businesses 
or  other-for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions. 
Number  of  Respondents:  2,000;  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  .25  hours; 
Estimated  Annual  Burden:  500  hours. 


4.  Survey  of  Beneficiaries  of  Title  Vlll 
Nurse  Education  Programs— New— 
Information  will  be  collected  frtm 
grantees  and  graduates  of  Tide  VIII 
nurse  education  programs  to  assess  the 
effects  of  these  programs  on  recruitment 
and  retention  of  nurses,  and  on  the 
availability  and  delivery  of  nursing 
services.  A  report  of  the  results  of  this 
evaluation  is  due  in  Congress  in  January 
1803.  Respondents:  Individuals  or 
households;  Non-profit  institutions. 
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OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address: 
Human  Resources  and  Housing  Branch. 

New  Executive  Office  Building,  room 

3002,  Washington,  DC  20503 

Dated:  November  18, 1991.  | 

PhyOia  Zuckar, 

Acting  Deputy  Assistant  Secretary  for  Public 
Health  Policy. 

[FR  Doc.  91-28120  Rled  11-21-91;  8:45  am] 
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Social  Security  Administration 

Agsncy  Forms  Submitted  to  the  Office 
or  Managemem  ano  Buogei  for 
Ctesrsnce' 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  November  1, 1991. 

(Call  Reports  Dearance  Officer  on 
(301)  965-4149  for  copies  of  package). 

1.  Certification  of  Responsibility  For 
Welfare  And  Care  Of  Child  Not  In 


Applfa:aDt's  Custody— 0000-0010.  The 
information  collected  on  the  form  SSA- 

761  is  used  to  determine  whether  the, 
"In  Care."  enddament  factor  is  met.  The 
respondents  are  applicants  for  benefits 
whose  entitlement  depends  upon  having 
an  entitled  child  of  the  wage  earner  in 
their  care. 

Number  of  Respondents:  14.000. 

Frequency  of  Response:  1. 

Avera^  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  2,333 
hours. 

2.  Physician's/Medical  Officer's 
Statement  Of  Patient's  Capability  To 
Manage  Benefits— 0960-0024.  The 
information  collected  on  the  form  SSA- 
787  is  used  to  determine  whether  an 
individual  is  capable  of  handling  his/her 
benefits.  The  respondents  are 
physicians  of  beneficiaries  or  medical 
officers  of  institutions  where 
beneficiaries  reside. 

Number  of  Respondents:  120,000. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

3.  Notice  Regarding  Substitution  Of 
Party  Upon  Death  Of  Claimant— 00960- 
0288.  The  information  collected  on  the 
form  HA-539  is  used  to  select  a 
qualified  individual  to  pursue  the 
pending  claim  of  a  deceased  claimant. 
The  respondents  are  persons  desiring  to 
pursue  claims  on  behalf  of  deceased 
claimants. 

Number  of  Respondents:  32.000. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  2.666 
hours. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3206  Washington. 
DC  20503. 

Date:  November  7, 1901. 

Ros  Conpatoo. 

Social  Security  Administration,  Reports 
Clearance  Officer 

[FR  Doc.  91-27560  Filed  11-21-«1: 8.-45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  th«  Assistant  Sscretary  for 
Community  Planning  and 
Development 

(Oocicet  No.  N-91-1917;  FR-2934-N-53] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

AOOHESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7282. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-250^- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
make  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS.  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at 
1800-927-7588  for  detailed  instructions 
or  write  a  letter  to  )ames  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Navy:  John  J.  Kane. 
Deputy  Division  Director.  Dept.  of  Navy. 
Real  Estate  Operations,  Naval  Facilities 
Engineering  Command.  200  Stovall 
Street.  Alexandria,  VA  22332-2300;  (202) 
325-0474;  Dept.  of  Transportation: 
Ronald  D.  Keefer,  Director, 


Administrator  Services  &  Property 
Management.  DOT.  400  Seventh  St.  SW, 
room  10319,  Washington,  DC  20590:  (202) 
366-4246;  Dept.  of  Interior:  Lola  D. 
Knight,  Property  Management  Specialist, 
Dept.  of  Interior,  1849  C  St.  NW, 
Mailstop  5512-MIB,  Washington,  DC 
20240;  (202)  208-4080;  Dept.  of  Energy: 
Tom  Knox,  Realty  Specialist,  AD223.1, 
1000  Independence  Ave.  SW, 
Washington,  DC  20585;  (202)  586-1191. 
(These  are  not  toll-free  numbers.) 

Correction:  Property  numbers 
319120004-319120006  should  not  have 
been  listed  in  the  Federal  Register 
published  on  November  8. 1991. 

Dated:  November  15, 1991. 
Paul  Roitman  Bardack. 
Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Fodaral  Surplus  Property  Program 
Federal  Register  Report  for  11/22/91 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Yunker  House  (07-106), 
Redwood  National  Park, 
Hiouchi.  Co:  Del  Norte.  CA  95531- 
L.andholding  Agency:  Inferior 
Property  Number:  619140004 
Status:  Unutilized 

Comment:  900  sq.  ft.,  1  story  frame  residence, 
off-site  use  only. 

Colorado 

Otis  Repeater  Building 

Otis  Co:  Washington,  CO  80743- 

Landholding  Agency:  Energy 

Property  Number:  419130001 

Status:  Excess 

Comment:  144  sq.  ft.,  one  story  metal 
structure,  most  recent  use— communication 
equipment  storage,  off-site  use  only. 

Limon  Repeater  Station 

Limon  Co:  Lincoln,  CO  80628- 

Landholding  Agency:  Energy 

Property  Number:  419130002 

Status:  Excess 

Comment:  144  sq.  ft.,  one  story  metal 
structure,  most  recent  use — communication 
equipment  storage,  off-site  use  only. 

Idaho 

Storage  and  Training  Facility 
INEL  DOE-ID 

Idaho  Falls  Co:  Bonneville,  ID 
Landholding  Agency:  Energy, 
Property  Number  419040001 
Status:  Excess 

Comment:  2072  sq.  ft..  1  story  wood  frame, 
needs  major  rehab,  off-site  use  only. 

Maine 

Naval  Air  Station 

Transmitter  Site 

Old  Bath  Road 

Brunswick  Co:  Cumberland  ME  04053- 

Landholding  Agency:  Navy 

Property  Number:  779010110 

Status:  Underutilized 
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Comment:  7,270  sq.  ft.,  1  story  bidg.  most 
recent  use — storage,  structural  deflciendM. 

North  Carolina 

Dwelling  1 

usee  Coinjock  Housing 

Coinjock  Co:  Currituck,  NC  27923- 

Landholding  Agency:  DOT 

Property  Numt>er:  679120063 

Status:  Unutilized 

Comment:  One  story  wood  residence, 

periodic  flooding  in  garage  and  utility  room 

occurs  in  heavy  rainfall. 
Dwelling  2 

USCG  Coinjock  Housing 
Coinjock  Co:  Currituck,  NC  27923- 
Landholdtng  Agency:  DOT 
Property  Number  679120064 
Status:  Unutilized 
Comment:  One  story  wood  residence, 

periodic  flooding  in  garage  and  utility  room 

occurs  In  heavy  rainfall. 
Dwelling  3 

usee  Coinjock  Housing 
Coinjock  Co:  Currituck.  NC  27923- 
Landholding  Agency:  DOT 
Property  Number  879120085 
Status:  Unutilized 
Comment:  One  story  wood  residence, 

periodic  flooding  in  garage  and  utility  room 

occurs  in  heavy  rainfall. 
USCG  Station— Building 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare,  NC  27968- 
Landholding  Agency:  DOT 
Property  Number  879120086 
Status:  Unutilized 
Comment:  1207  sq.  fL,  two  story  wood  frame, 

most  recent  use— oRice,  storage,  shops, 

communications,  dining,  etc. 
USCG  Station— Building 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare,  NC  27966- 
L.andholding  Agency:  DOT 
Property  Number  879120088 
Status:  Unutilized 
Comment:  1521  sq.  ft.,  two  story  lightweight 

steel  frame,  most  recent  use— office,  shops. 

communications,  storage,  berthing,  dining. 

etc. 
USCG  Station— Garage 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare,  NC  27966- 
Landholding  Agency:  DOT 
Property  Number  879120089 
Status:  Unutilized 
Comment:  1920  sq.  fL,  one  story  steel  frame, 

most  recent  use — garage/storage. 
USCG  Station— Building 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare,  NC  27966- 
Landholding  Agency:  DOT 
Property  Number  879120090 
Status:  Unutilized 
Comment:  320  sq.  ft,  one  story  wood  frame, 

most  recent  use — storage 

New  Mexico 

Old  Helium  Plant 

Gallup  Co:  McKinley,  NW  87301- 

Location:  Vt  mile  north  of  Gallup, 
adjacent  to  Old  US  Highway  666. 
Landholding  Agency:  Interior 
Property  Number  619010002 
Status:  Excess 
Comment:  7653  sq.  ft,  1  story  office  and 

warehouse  space,  possible  asbestos,  oa 


4.65  acres,  secured  area  with  allemate 
access. 

New  York 

Bldg.  178 

36  Brookliaven  Avenue 

Upton  Co:  Suffolk.  NY  11973- 

Landholding  Agency:  Energy 

Property  Number  419130003 

Status:  Excess 

Comment:  One  story  wood  frame  stmctive, 
needs  major  rehab,  most  recent  use — 
storage,  presence  of  asbestos,  off-site  use 
only. 

Bldg.  424 

12  Brookhaven  Avenue 

Upton  Co:  Suffolk  NY  11973- 

Landholding  Agency:  Energy 

Property  Number  419130004 

Status:  Excess 

Comment:  One  story  block  frame,  needs 
major  rehab,  presence  of  asbestos,  most 
recent  use — storage,  off-site  use  only. 

Oregon 

Bldg.  #3  (Ranger  Residence) 
1900  caves  Highway 
Cave  Junction  Ca  Josephine,  OR  97S23- 
Landholding  Agency:  Interior 
Property  Number  619130004 
Status:  Excess 

Comment:  732  sq.  fL,  one  Story  cabin,  off-site 
use  only. 

Puerto  Rico 

Mona  Island 

Punta  Este  Co:  Mona  Island.  PR 

Landholding  Agency:  DOT 

Property  Number  679010004 

Status:  Excess 

Comment:  Light  house  on  2.09  acres 

Texas  » 

Administration  Bldg, 

Guadalupe  Mountains  National  Park 

Pine  Springs  Co:  Culberson,  TX  79647- 

Landholding  Agency:  Interior 

Property  Number  619130006 

Status:  Excess 

Comment:  2016  sq.  ft.,  one  story  frame 

structure,  most  recent  use — office,  off-site 

use  only. 

Virginia 

Housing 

Rt  637— Gwynnville  Road 

Gwynn  Island  Co:  Mathews,  VA  23068- 

Landholding  Agency:  DOT 

Property  Number  879120062 

Status:  Unutilized 

Comment:  029  sq.  ft.,  one  story  residence. 

Washington 

Thompson  Main  Residence 

Lake  Crescent  Ranger  Station 

HC  62.  Box  10 

Port  Angeles,  WA  96362- 

Landholding  Agency:  Interior 

Property  Number  619030001 

Status:  Unutilized 

Comment:  2  story  residence,  no  utOities. 

needs  rehab,  off-site  use  only. 
Thompson  Older  Residence 
Lake  Crescent  Ranger  Station 
HC  62,  Box  10 
Port  Angeles,  WA  86362- 
Landholding  Agency;  Interior 


Property  Number  619030002 

Status:  Unutilised 

Comment:  688  sq.  ft.,  1  story  residence,  no 

utilities,  needs  rehab,  off-site  use  only. 
Thompson  garage 
Lake  Crescent  Ranger  Station 
HC  02,  Box  10 
Port  Angeles,  WA  98962- 
Landholding  Agency:  Interior 
Property  Number  619030003 
Statur  Unutilized 
Comment:  240  sq..  1  story  garage,  no  utilities, 

needs  rehab,  off-site  use  only. 
Thompson  Shop 
Lake  Crescent  Ranger  Station 
HC  62.  Box  10 
Port  Angeles.  WA  96362- 
Landholding  Agency:  Interior 
Property  Number  619030000 
Status:  Unutilized 
Comment:  300  sq.  ft.,  1  story  shop,  no  utilities, 

needs  rehab,  off-site  use  only 
Thompson  Powerhouse 
Lake  Crescent  Ranger  Station 
HC  62.  Box  10 
Port  Angeles.  WA  96362- 
Landholding  Agency:  Interior 
Property  Number  619030010 
Status:  Unutilized 
Comment: 
160  sq.  ft.,  1  story  powerhouse,  no  utilities. 

needs  rehab,  off-site  use  only, 
Spracklen  Utility  Shed 
Cfuinault  Ranger  Station 
Route  2,  Box  76 
Amanda  Park.  WA  96526- 
Landholding  Agency:  Interior 
Property  Number  619030012 
-Status:  Unutilized 
Comment:  ISO  sq.  ft.,  frame  utility  shed. 

limited  utilities,  off-site  use  only 
Dahinden  Storage  Building 
Quinault  Ranger  Statioa 
Route  2,  Box  76 
Amanda  Park.  WA  96528- 
Landholding  Agency:  Interior 
Property  Number  619030013 
Status:  Unutilized 
Comment:  240  sq.  ft,  frame  storage  building, 

no  utilities,  needs  rehab,  off-site  use  only. 

Bldg.  1185 

Lake  Crescent  Ranger  Station  HC  62,  Box  10 
Carter  Storage  Building 
Port  Angeles.  WA  98362- 
Landholding  Agency:  Interior 
Property  Number  619030(n6 
Status:  Unutilized 

Comment:  92  sq.  ft..  1  story  storage  building, 
no  utilities,  off-site  use  only, 

Haas  Shed 

%  Quinault  Ranger  Station 

Route  2,  Box  76 

Amanda  Paric.  Co.:  Grays  Harbor,  WA  96526- 

Landholding  Agency:  Interior 

Property  Number  619040002  i 

Status:  Excess 

Comment:  480  sq.  ft.,  wood  frame  shed,  poor 

condition,  off-site  use  only. 
Haas  Shad 

%  Quinault  Ranger  Station 
Route  2.  Box  76 

Amanda  Park,  Co.:  Grays  Harbor,  WA  98526- 
Landholding  Agency:  Interior 
Property  Numl^r  619040003 
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Status:  Excess 

Comment:  64  sq.  ft.,  wood  frame  shed,  poor 

condition,  off-site  use  only. 
Haas  Residence 
%  Quinault  Ranger  Station 
Route  2.  Box  76 

Amanda  Park.  Co.:  Grays  Harbor.  WA  98528- 
Landholding  Agency:  Interior 
Property  Number  619040006 
Status:  Excess 
Comment:  624  sq.  ft.,  1  story  wood  frame 

residence,  potential  utilities,  poor 

condition,  off-site  use  only. 

Wyoming 

Administration  Bldg. 

Fontenelle  Camp 

Fontenelle  Co:  Lincoln.  WY 

Location:  Approximately  24  miles  southeast 

of  Labarge.  off  State  Road  372  and  en 

County  Road  316. 
Landholding  Agency:  Interior 
Property  Number  619030017 
Status:  Excess 
Comment:  4464  sq.  ft.,  2  story  brick  structure 

with  a  2880  sq.  ft.  wood  frame  additioa 

needs  rehab,  possible  asbestos,  off-site  use 

only. 

Residential  House 

Fontenelle  Camp 

Fontenelle  Co:  Lincoln.  WY 

Location:  Approximately  24  miles  southeast 

of  Labarage.  off  State  Road  372  and  on 

County  Road  316. 
Landholding  Agency:  Interior 
Property  Number  619030018 
Status:  Excess 
Comment:  1200  sq.  ft.,  1  story  with  basement, 

needs  rehab,  possible  asbestos,  off-site  use 

only. 

LAND  (by  State) 
Alaska 

Wrangell  Narrows  Reservation 

Wrangell  Co:  Wrangell,  AK 

Location:  Approximately  6  miles  south  of 

Petersburgh.  Alaska  along  Mitkof  highway. 
Landholding  Agency:  DOT 
Property  Number  679010008 
Status:  Excess 
Comment:  42.15  acres 

California 

Remote  Transmitter 
Section  35 

Red  Bluff  Co:  Tehema,  CA  96080- 
Landholding  Agency:  DOT 
Property  Number  879010010 
Status:  Unutilized 

Comment:  4  acres,  paved  road,  current  use — 
storage. 

Georgia 

Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay  Co:  Camden.  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010229 

Status:  Underutilized 

Comment:  111.57  acres;  areas  may  be 

environmentally  protected:  secured  area 

with  alternate  access. 

Maine 

Naval  Air  Station 
Transmitter  Site 


Old  Bath  Road 

Brunswick  Co:  Cumberland.  ME  04053- 
Landholding  Agency:  Navy 
Property  Number  779010111 
Status:  Underutilized 
Comment:  66.13  acres,  most  recent  use- 
transmitter  station. 

North  Carolina 

usee  Station— Land 

Oregon  Inlet  Coast  Guard  Station 

Rodanthe  Co:  Dare,  NC  27968 

Landholding  Agency:  DOT 

Property  Number  879120087 

Status:  Unutilized 

Comment:  10  acres,  potential  utilities. 

Oregon 

Port  Orford  Radio  Station 

Port  Orford  Co:  Curry.  OR  97465- 

Landholding  Agency:  DOT 

Property  Number  879010007 

Status:  Excess 

Comment:  5.17  acres,  radio  station. 

Texas 

Peary  Point  #2 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces,  TX  78419-5000 

Landholding  Agency:  Navy 

Property  Number  779030001 

Status:  Excess 

Comment:  43.48  acres:  60%  of  land  under 

lease  until  8/93.  GSA  Number  7-N-TX- 

402-V. 

Wyoming 

Wind  Site  A 

Medicine  Bow  Co:  Carbon,  WY  82329- 

Location:  3  miles  south  and  2  miles  west  of 

Medicine  Bow 
Landholding  Agency:  Energy 
Property  Number  419030010 
Status:  Excess 
Comment:  46.75  acres,  limitation — easement 

restrictions. 

Suitable/Unavailable  Properties 
BUILDINGS  (by  State) 
California 

BIdg.  8.  Coast  Guard  Island 

USCG  Support  Center,  Alameda 

Alameda  Co:  Alameda,  CA  94501- 

Landholding  Agency:  DOT 

Property  Number  879130005 

Status:  Underutilized 

Comment:  16800  sq.  ft.,  2  story  wood  frame, 
most  recent  use— barracks,  needs  major 
rehab,  presence  of  asbestos,  off-site  use 
only. 

BIdg.  9.  Coast  Guard  Island 

USCG  Support  Center.  Alameda 

Alameda  Co:  Alameda,  CA  94501- 

Landholding  Agency:  DOT 

Pitjperty  Number  879130006 

Status:  Unutilized 

Comment:  29440  sq.  ft.,  2  story  wood  frame, 
most  recent  use— office,  presence  of 
asbestos,  needs  major  rehab,  off-site  use 
only. 

New  York 

Naval  Reserve  Center 

112  Hanse  Avenue 

Freeport  Co:  Nassau,  NY  11550- 

Landholding  Agency:  Navy 


Property  Number  779010041 
Status:  Excess 

Comment:  4000  sq.  ft.,  1  floor  most  recpi  • 
use — offices:  needs  rehab. 

Texas 

68  BIdgs. 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces,  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010161-779010227 

Status:  Underutilized 

Comment:  Various  sq.  ft.,  1  story  residences. 

Brownsville  Urban  System 

(Grantee) 

700  South  Iowa  Avenue 

Brownsville  Co:  Cameron,  TX  78520- 

Landholding  Agency:  DOT 

Property  Number  879010003 

Status:  Unutilized 

Comment:  3500  sq.  ft.,  1  story  concrete  block, 

(2nd  floor  of  Admin.  BIdg.)  on  10750  sq.  ft. 

land,  contains  underground  diesel  fuel 

tanks. 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk,  VA  23508- 
Landholding  Agency:  Navy 
Propterty  Number  779010109 
Status:  Unutilized 

Comment:  3665  sq.  ft.,  1  story,  possible 
asbestos,  most  recent  use — laundry. 

Washington 

Haas  Bam 

c/o  Quinault  Ranger  Station  , 

Route,  2,  Box  76 

Amanda  Park  Co:  Grays  Harbor,  WA  98526- 

Landholding  Agency:  Interior 

Property  Number  619040001 

Status:  Excess 

Comment:  1408  sq.  ft.,  1  story  wood  frame 
bam,  potential  utilities,  poor  condition,  off- 
site  use  only. 

BIdg.  1323 

Jensen  Bam  ^ 

c/o  Quinault  Ranger  Station.  Route  2,  Box  76 

Amanda  Park  Co:  Grays  Harbor.  WA  98526- 

Landholding  Agency:  Interior 

Property  Number  619040007 

Status:  Excess 

Comment:  4200  sq.  ft.,  wood  frame  bam.  most 
recent  use — storage,  no  utilities,  off-site  use 
only. 

Naval  Station  Puget  Sound 

7500  Sand  Point  Way.  NE 

Seattle  Co:  King.  WA  98115- 

Landholding  Agency:  Navy 

Property  Number  779120002 

Status:  Excess 

Base  closure 

Comment:  144  sq.  ft.  ammunition  bunker, 
most  recent  use — storage,  secured  area 
with  alternate  access. 

West  Virginia 

Naval  k  Marine  Corps  Res.  Ctr. 
N.  13th  St  ft  Ohio  River 
Wheeling  Co:  Ohio,  WV  26003- 
Landholding  Agency:  Navy 
Property  Number  779010077 
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Status:  Excess 

Comment:  32000  sq.  ft.:  1  floor  most  recent 

use — ofTices:  15%  of  total  space  occupied; 

needs  rehab;  land  leased  form  city — 

••xpires  September  1990. 

LAND  (by  State) 
Arizona 

Liberty  Substation 

Buckeye  Cw  Maricopa,  AZ  85328- 

Location:  3  miles  south  of  Interstate  10  on 

Tuthill  Road 
Landholding  Agency:  Energy 
Property  Number  419030001 
Status:  Underutilized 
Comment:  IS  acres,  buHer  area  for 

substation. 

Florida 

Naval  Publitv Works  Center 

Naval  Air  Station 

Pensacola  Co:  Escambia.  FL  32508- 

Location:  Southeast  comer  of  Corey  station — 

next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number  779010157 
Status:  Unutilized 
Comment:  22  acres. 
Parcel  A  ft  B 

U.S.  Coast  Guard  Light  Station 
Lots  1.  8  ft  11.  Section  31 
Jupiter  Inlet  Co:  Plam  Beach.  FL  33420- 
Location:  Township  40  south,  range  43  east. 
Landholding  Agency:  DOT 
Property  Number  879010009 
Status:  Unutilized 
Comment:  56.61  acres,  area  is  uncleared, 

vegetation  growth  is  heavy,  no  utilities. 

Georgia 

Naval  Submarine  Base 
Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 
Kings  Bay  Co:  Camden,  GA  31547- 
Landholding  Agency:  Navy 
Property  Number  779010255 
Status:  Underutilized 

Comment:  495  acres;  86  acre  portion  located 
in  floodway;  secured  area  with  altemate 

*    access. 

i 

Iowa 

Sioux  City  Substation 

Hinton  Co:  Mymouth.  lA  S1024- 

Location:  1  mile  south  of  Hinton  Iowa  on 

Highway  75. 
Landholding  Agency:  Energy 
Property  Number  419030003 
Status:  Underutilized 
Comment:  34  acres,  limitation— easement 

restrictions,  most  recent  use — transmission 

line  corridor  and  buffer  area. 

Montana 

Miles  City  Substation 

Miles  City  Co:  Custer,  MT  59301- 

Location:  1  mile  east  of  Miles  City 

Landholding  Agency:  Energy 

Property  Number  419030004 

Status:  Underutilized 

Comment:  59  acres,  limitation — easement 
restrictions  subject  to  grazing  lease,  most 
recent  use — buffer  area  for  substation. 

Custer  Substation 

Custer  Co:  Yellowstone.  MT  59024- 

Location:  2  miles  east  of  the  town  of  Custer — 
east  of  Highway  47 


Landholding  Agency:  Energy 
Property  Number  419030008 
Status:  Underutilized 
Comment:  18  acres,  buffer  area  for 
substation. 

North  Dakota 

Fargo  Substation 
Fargo  Co:  Cass,  ND  58102- 
Landholding  Agency:  Energy 
Property  Number  419030005 
Status:  Underutilized 
Comment:  25  acres,  most  recent  i 
transmission  line  corridor  and  buffer. 

Nebraska 

Grand  Island  Substation 

Phillips  Co:  Merrick.  NE  68865- 

Location:  5  miles  east  of  Grand  Island  and  4 
miles  west  of  Phillips. 

Landholding  Agency:  Energy 

Property  Number  419030002 

Status:  Underutilized 

Comment:  11  acres,  buffer  area  for 
substation,  right-of-way  for  transmission 
lines  for  Nebraska  Public  Power  District 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk.  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Number  779010156 
Status:  Unutilized 
Comment:  60  acres;  most  recent  use — sandpit; 

secured  area  with  altemate  access. 

Washington 

Raver  Substation 

(See  County)  Co:  King.  WA 

Location:  Approximately  18  miles  east  of 

Kent. 
Landholding  Agency:  Energy 
Property  Number  419030012 
Status:  unutilized 
Comment:  10 -f  acres,  potential  utiiitie*, 

heavily  treed. 

Suitable/To  Be  Excess 
Buildings  (by  State) 
California 

BIdg.  100 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey,  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010259 

Status:  Unutilized 

Comment:  2628  sq.  ft.:  1  stoiy  permanent  bidg; 
possible  asbestos;  secure  facility  with 
altemate  access:  use— office  space. 

BIdg.  102 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey.  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010280 

Status:  Unutilized 

Comment:  580  sq.  ft.;  1  stoiy  permanent  bldg; 
possible  asbestos:  secure  facility  «vith 
altemate  access;  most  recent  use— office. 

Bldg.  103 

Naval  Facilities  Point  Sur 


CVB  Detachment 

Monterey  Co:  Monterey,  CA  83840- 

Landholding  Agency:  Navy 

Property  Number  77901 026^ 

Status:  Unutilized 

Comment:  3675  sq.  ft.:  1  story  permanent  bldg: 
possible  asbestos;  secure  facility  «<rith 
altemate  access;  most  recent  use— dining 
hall. 

Bldg.  108 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey,  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010262 

Status:  Unutilized 

Comment:  1045  sq.  ft.;  2  story  permanent  bldg; 

possible  asbestos;  secure  facility  with 

altemate  access;  most  recent  use — 

barracks. 
Bldg. 110 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey.  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010283 
Status:  Unutilized 
Comment:  4439  sq.  ft.;  1  story  permanent  bldg: 

possible  asbestos;  secure  facility  with 

altemate  access;  most  recent  use — shop. 
Bldg.  113 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey.  CA  93940- 
Landholding  Agency:  Navy     ' 
Property  Number  779010284 
Status:  Unutilized 
Comment:  100  sq.  ft.;  1  story  permanent  bldg: 

secured  facilities  with  altemate  access: 

most  recent  use — storage. 
Bldg.  138 

Naval  Facilities  Point  Sur 
CVB  Detachment 
Monterey  Co:  Monterey.  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010265 
Status:  Unutilized 
Comment:  110  sq.  ft.;  1  story  permanent  bldg: 

possible  asbestos;  secure  facility  with 

altemate  access:  most  recent  use — filling 

station. 

Bldg.  144 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey,  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010288 

Status:  Unutilized 

Comment:  4320  sq.  ft.;  1  story  semi-permanent 
bldg:  possible  asbestos;  secure  facility  with 
altemate  access;  most  recent  use — bowling 
alley. 

Bldg.  145 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey,  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010287 

Status:  Unutilized 

Comment:  4000  sq.  ft.;  1  story  semi-permanent 
bldg;  possible  asbestos:  secure  facility  with 
alternate  access;  most  recent  use — 
recreation  building. 
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South  Carolina 

BIdg.  «1  MS.  Ckrast  Guard 

Folly  bland  Loran  Station 

Folly  Island  Co:  ClMrieatoa  SC  29401- 

Landholding  Agency;  DOT 

Property  Number  879120006 

StatM:  Unutilized 

Comment:  2340  sq.  ft:  1  story  concrete  block. 

most  recent  use— communications  station. 
Bldg.  #2  U.S.  Coast  Guard 
Folly  Island  Loran  Station 
Folly  Island  Co:  Charleston.  SC  29401- 
Landholding  Agency:  DOT 
Property  Number  87912P097 
Status:  Unutilized 
Comment:  2050  sq.  ft.;  1  story  concrete  block, 

most  recent  use — commanications  station. 

Land  (by  State) 
Illinois 

Libertyville  Training  Site 
Libertyville  Co:  Luke,  IL  60048— 
Landholding  Agency:  Navy 
Property  Number  7790010073 
Status:  ExcetM 

Comment:  1 14  acres:  possible  radiation 
hazard:  existing  FAA  u*e  license. 

Michigan 

U.S.  Coast  Guard— Air  Station 
Traverse  City  Ca  Grand  Traverse.  MI 

49684— 
Landholding  Agency:  DOT 
Property  Number  879120059 
Status:  Underutilized 
Comment:  21.7  acres,  most  recent  use — helo 

landings. 

South  Carolina 

Land— U.S.  Coast  Guard 
Felly  Island  Loran  Station 
Folly  Island  Co:  Charleston,  SC  29401- 
Landholding  Agency:  DOT 
Property  Number  879120096 
Status:  Unutilized 

Comment:  S5  acres  (88  acres  submerged]  tidal 
marshland,  potential  utilities. 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Baler  Bldg.,  Map  Grid  55N14 

Naval  Air  Station 

Adak  Co:  Adak,  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779120003 

Status:  Unutilized 

Reason:  Secured  area. 

Sand  Shed.  Map  Grid  45024 

Naval  Air  Station 

Adak  Co:  Adak,  AK  98791- 

Laadholding  Agency:  Navy 

Property  Number  779121X)04 

Status:  Unutilized 

Reason:  Secured  area. 

Pier  «9,  Map  Grid  55Y1 

Naval  Air  Station 

Adak  Co:  Adak,  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779120005 

Status:  Unutilized 

Reason:  Secured  area.  * 

LORAN  Station,  Map  Grid  09L11 

Naval  Air  Station 


Adak  Co:  Adak.  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779120006 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  No.  10,  Firehouse 

)ct.  ofSthSt.  &  Ave.  B 

Kodiak  Co:  Kodiak  Island,  AK  99619- 

Landholding  Agency:  DOT 

Property  Number  879120100 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  22 

usee  Support  Center.  Kodiak 

Jot  of  5th  Street  and  C  Avenue 

Kodiak  Co:  Kodiak  Island,  AK  99619- 

Landholding  Agency:  DOT 

Property  Number  879130003 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

usee  MSD  Office  (2  buUdings) 

2958  Tongass  Avenue 

Ketchikan  Co:  Ketchikaa  AK  99901- 

Landholding  Agency:  DOT 

Property  Number  879130004 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Alabama 

Dwelling  A 

USCG  Mobile  Pt  SUtion 

Ft  Morgan 

Gulfshores  Co:  Baldwin.  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120001 

Status:  Excess 

Reason:  Floodway. 

Dwelling  B 

USCG  Mobile  Pt.  Sution 

Ft.  Morgan 

Gulfshores  Co:  Baldwin.  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  679120002 

Status:  Excess 

Reason:  Floodway. 

Oil  House 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin.  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120003 

Status:  Excess 

Reason:  Floodway. 

Garage 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin.  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120004 

Status:  Excess 

Reason:  Floodway. 

Shop  Building 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin.  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  87912000S 

Status:  Excess 

Reason:  Floodway. 

California 
Olson  House 


Redwood  National  Park 

Highway  199 

Hiouchi  Co:  Del  Norte,  CA  95531- 

Landholding  Agency:  Interior 

Property  Number  619140001 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Wilsonia  Lodge 

Kings  Canyon  National  Park 

Grant  Grove  Co:  Tulare  CA  93633-    - 

Landholding  Agency:  Interior  , 

Property  Number  619140002 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Wilsonia  Lodge  Family  Unit 

Kings  Canyon  National  Park  Co:  Tulare.  CA 

93033-  I 

Landholding  Agency:  Interior  ' 

Property  Number  619140003 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  105 

Naval  FPS,  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010150 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

expkMive  materiaL 
Bldg.  165 

Naval  FPS,  CVB  Detachment 
Monterey  Co:  Monterey.  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010180 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  146 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey,  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010268 
Status:  unutilized 
Reason:  Other 
Comment:  Sewer  treatment  facility, 

Bldg.  17 

Coast  Guard  Island 

USCG  Support  Center,  Alameda 

Alameda  Co:  Alameda,  CA  94501- 

Landholding  Agency:  DOT 

Property  Number  879130002 

Status:  Unutilized 

Reason:  Other 

Comment  Structural  deficiencies. 

Colorado 

Alemeda  Facility 
350  S.  Santa  Fe  Drive 
Denver  Co:  Denver  CO  80223- 
Landholding  .\gency:  DOT 
Property  Number  879010014 
Status:  Unutilized 
Reason:  Other  environmental 
Comment:  Contamination. 

Florida 

East  Martello  Bunker  «1 
Naval  Air  Station 
Key  West  Co:  Monroe,  FL  33040- 
Landholding  Agency:  Navy 
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Property  Number  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Georgia 

Naval  Submarine  Base-Kings  Bay 
1011  USS  Daniel  Boone  Avenue 
Kings  Bay  Co:  Camden.  GA  31547- 
Landholding  Agency:  Navy 
Property  Number  779010107 
Status:  Unutilized 
Reason:  Secured  area. 

Illinois 

Bldg.  928 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake,  IL  60088- 

Landholding  Agency:  Navy 

Property.  Number  779010120 

Status:  Unutilized 

Reason:  Secured  area, 

Bldg.  28 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake.  IL  60088- 

Landholding  agency:  Navy 

Property  Number  779010123 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  25 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake,  IL  60088- 

Landholding  Agency:  Navy 

Property  Number  779010126 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  2 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake,  IL  60088- 

Landholding  Agency:  Navy 

Property  Number  779010128 

Status:  Underutilized 

Reason:  Secured  area. 

South  Wing— Building  No,  82 

Great  Lakes  Co:  Lake,  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number  779110001 

Status:  Underutilized 

Reason:  Secured  area. 

New  Jersey 

Bldg.  120  ' 

USCG  Training  Center  Cape  May 
North  Side  of  Munro  Ave. 
Cape  May  Co:  Cape  May.  N)  08204- 
Location:  Opposite  GSK  Bldg.  204 
Landholding  Agrncy:  DOT 
Property  Number  879120007 
Status:  Unutilized 
Reason:  Secured  area. 

New  Mexico 

Farmington  Office  and  Yard 

900  La  Plata  Highway 

Farmington  Co:  San  |uan.  NM  8749&- 

Landholding  Agency:  Interior 

Property  Number  619010001 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

New  York 

Bldg.  204 

Naval  Undei^ater  Systems  Center 


Fisher's  Island  Annex  Detachment 
Fisher's  Island  Co:  Suffolk,  NY  06390- 
Landholding  Agency:  Navy 
Property  Number  779010270 
Status:  Excess 
Reason:  Secured  area. 
Bldg.  255 

Naval  Underwater  Systems  Center 
Fisher's  Island  Annex  Detachment 
Fisher's  Island  Co:  Suffolk,  NY  06390- 
Landholding  Agency:  Navy 
Property  Number  779010271 
Status:  Excess 
Reason:  Secured  area. 
Bldg.  T-370 

Naval  Underwater  Systems  Center 
Fisher's  Island  Annex  Detachment 
Fisher's  Island  Co:  Suffolk.  NY  06390- 
Landholding  Agency:  Nav'y 
Property  Number  779010272 
Status:  Excess 
Reason:  Secured  area. 

Oregon 

Eugene  District  Office  Site 
751  South  Danebo 
Eugene  Co:  Lane,  OR  97402- 
Landholding  Agency:  Interior 
Property  Number  619010003 
Status:  Underutilized 
Reason:  Within  2000  ft,  of  flammable  or 
explosive  materiaL 

Pennsylvania 

Bldg.  62 

Philadelphia  Naval  Shipyard 

Philadelphia  Co:  Philadelphia,  PA  10112- 

L.andholding  Agency:  Navy 

Property  Number  779010112 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material. 

Secured  area. 

Rhode  Island 

91  Bldgs. 

Naval  Construction  Battalion  Center 

Davlsville  Co:  Washington,  RI 02854- 

Landholding  Agency:  Navy 

Property  Number  779010001-779010023, 
779010025. 779010027-779010040, 
779010042-779010061,  779010063-770010065, 
779010067,  779010060-779010072,  770010074. 
779010076,  779010078-77001007a 
779010232-779010240.  779010242-779010253 

Status:  Excess 

Reason:  Within  2000  ft.  of  fliimmable  or 
explosive  material. 
Secured  area. 

Bldg.  32 

Naval  Underwater  Systems  Center 

Gould  Island  Annex 

Middletown  Co:  Newport.  RI  0284O- 

Landholding  Agency:  Navy 

Property  Number  779010273 

Status:  Excess 

Reason:  Secured  area. 

Bldg.  A-63 

Naval  Construction  Battalion  Center 

Davisville  Co:  Washington.  RI  02854- 

Landholding  Agency:  Navy 

Property  Number  779010277 

Status:  Excess 

Reason:  Secured  area. 


Texas 

20  Bldgs. 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces.  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010279-779010298 

Status:  Underutilized 

Reason:  Floodway. 

Washington 

Dahinden  Chicken  Coop 

Quinault  Ranger  Station 

Route  2,  Box  76 

Amanda  Park,  WA  98526- 

Landholding  Agency:  Interior 

Property  Number  619030014 

Status:  Unutilized 

Reason:  Other 

Comment:  Chicken  Coop. 

Dahhiden  Outhouse 

Quinault  Ranger  Station 

Route  2,  Box  76 

Amanda  Park,  WA  98526- 

Landholding  Agency:  Interior 

Property  Number  619030015 

Status:  Unutilized 

Reason:  Other 

Comment:  Detached  latrine, 

Haas  Chicken  Coop 

C/o  Quinault  Ranger  Station 

Route  2,  Box  76 

Amanda  Park  Co:  Grays  Harbor,  WA  98526- 

Landholding  Agency;  Interior 

Property  Number  619040004 

Status:  Excess 

Reason:  Other 

Comment:  Chicken  Coop. 

Haas  Lean-to 

C/o  Quinault  Ranger  Station 

Route  2,  Box  76 

Amanda  Park  Co;  Grays  Harbor.  WA  08S26- 

Landholding  Agency;  Interior 

Property  Number  619040005 

Status:  Excess 

Reason:  Other 

Comment:  Lean-to 

Bldg.  #36— Stehekin  District 

Company  Creek  Road 

Stehekin  Co:  Chelan  WA  98852- 

Landholding  Agency:  Interior 

Property  Number  619130001 

Status:  Unutilized 

Reason:  Other 

Comment:  extensive  deterioration. 

Bldg.  689— Comfort  Station 

Olympic  Hot  Springs  Wilderness 

Back  country 
Port  Angeles  Co:  Clallam.  WA  98362-6798 
Landholding  Agency:  Interior 
Property  Number  619130002 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  252— Storage  Shed 
Olympic  Hot  Springs  Wilderness 

Backcountry 
Port  Angeles  Co;  Clallam.  WA  98362-6796 
Landholding  Agency:  interior 
Property  Number  619130003 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  L-103 
Mount  RainiT  National  Park 
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Longmire  Maintenance  Complex 

Longmire  Co:  Pierce,  WA  98397- 

Landholding  Agency:  Interior 

Property  Number  619130007 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deierioratioa. 

BIdg.  L-234 

Mount  Rainier  National  Park 

Longmire  Maintenance  Complex 

Longmire  Co:  Pierce.  WA  96397- 

Landholding  Agency:  Interior 

Property  Number  619130006 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deterioratioa 

Bldg.  57 

Naval  Supply  Center  Puget  Soond 

Manchester  Co:  Kitsap.  WA  96355- 

Landholding  Agency:  Na%-y 

Property  Number  779010001 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Secured  area. 
Bldg.  47  (Report  1) 
Naval  Supply  Center  Puget  Sound 
Manchester  Co:  Kitsap,  WA  9835»- 
Landholding  Agency:  Navy 
Property  Number  779010230 
Status:  Unutilized 
Reason:  Secured  area. 

Land  [by  State) 
Alaska 

Sanak  Harbor  Daybeacon 

Sanak  Island 

Sanak  Co:  Aleutian,  AK  > 

Landholding  Agency:  DOT 

Property  Number  S79010O12 

Status:  Unutilized 

Reason:  Other 

Comment:  Isolated  area  an  Arctic  Coast 

Arizona 

Elliott  Homes— Canal 

West  of  77th  Ave.  and  South  of  Cholla  Street 

Peoria  Co:  Maricopa.  AZ  85345- 

Landholding  Agency:  Interior 

Property  Number  619130006 

Status:  Surplus 

Reason:  Other 

Comment:  Lateral  canal. 

California 

Elverta  Substation 
736  W.  Elverta  Road 
Elverta  Co:  Sacramento.  CA  95628- 
Landholding  Agency:  Energy 
Property  Number  419030008 
Status:  Underutilized 
Reason:  Secured  area. 
Salton  Sea  Test  Range 
ElCentro  Ca  Imperii  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779010066 
Status:  Excess 
Reason:  Sectired  area. 

Colorado 

Cuiecanti  Substation 

Cimarron  Co:  Montrose.  CO  81220- 

Location:  2  miles  east  of  Cimarron  on 

Highway  SO 
Landholding  Agency:  Energy 
Property  Number  419030000 


Status:  Excess 
Reason:  Roodway. 

Florida 

Boca  Chica  Field 

Naval  Air  Station 

Key  West  Co:  Monroe,  FL  23040- 

Landholding  Agency:  Navy 

Property  Number  779010097 

Status:  Unutilized 

Reason:  Floodway. 

East  Martello  Battery  «2 

Naval  Air  Station 

Key  West  Co:  Monroe,  FL  33040- 

Landholding  Agency:  Navy 

Property  Number  779010275 

Status:  Excess 

Reason:  Within  airport  runway  dear  zone. 

Georgia 

Naval  Submarine  Bas« 

Grid  G-5  to  G-10  to  Q-6  to  P-2 

Kings  Bay  Co:  Camdea  CA  91547- 

Landholding  Agency:  Navy 

Property  Number  779010228 

Status:  Underutilized 

Reason:  Secured  area. 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw.  MI  48196- 

Location:  549  fl.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number  879120006 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zona. 

Montana 

Dawson  County  substation 
Glendive  Co:  Dawson,  MT  59330 
Location:  3  miles  east  of  Glendive,  MT  on 

highway  20 
Landholding  Agency:  Energy 
Property  Number  419030011 
Status:  Underutilized 
Reason:  Secured  area. 

Anaconda  Substation 

Co:  Deer  Lodge,  MT 

Location:  4  miles  southeast  of  Anaconda 

Landholding  Agency:  Energy 

Property  Number  419030013 

Status:  Unutilized 

Reason:  Other  environmontal 

Comment  Contamination. 

Washington 

Snoqualmie  Substation 

(See  County]  Co:  King.  WA 

Location:  12  miles  southwest  of  North  Bend. 

Landholding  Agency:  Energy 

Property  Number  419030007 

Status:  Unutilized 

Reason:  Secured  area. 

Land  (Report  2).  234  acres 

Naval  Supply  Center,  Puget  Sound 

Manchester  Co:  Kitsap.  WA  96353- 

Landholding  Agency:  Navy 

Property  Number  779010231 

Status:  Unntitized 

Reason:  Secarod  area. 

Land 

PufTm  Island  Light  House  Res. 

San  Juan  Co:  San  Juan.  WA 

Landholding  Agency:  DOT 


Property  Number.  879010013 
Status:  Excess 
Reason:  Other 
Comment:  Island. 

(FR  Doc.  81-27965  Filed  11-21-91: 8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Quif  of  Mexico  Region;  AvailabWty  of 
the  Hnal  Environmental  Impact 
Statement  for  Proposed  Central  and 
Western  Gulf  of  Mexico  Sales  139  and 
141 

The  Minerals  Management  Service 
has  prepared  a  final  Environmental 
Impact  Statement  (EIS)  relating  to  the 
proposed  1992  Outer  Continental  Shelf 
(OCS)  oil  and  gas  lease  sales  in  the 
Central  and  Western  Gulf  of  Mexico. 
The  proposed  Central  Gulf  Sale  139  will 
offer  for  lease  approximately  27.0 
million  acres,  and  the  Western  Gulf  Sale 
141  will  offer  approximately  23.6  million 
acres.  Single  copies  of  the  final  EIS  can 
be  obtained  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
CX:S  Region,  Attention:  Public 
Information  O^ce,  1201  Elmwood  Park 
Boulevard,  room  114,  New  Orleans, 
Louisiana  70123. 

Copies  of  the  final  EIS  will  also  be 
available  for  review  by  the  public  in  the 
following  libraries: 

Texas 

Austin  Public  Library,  402  West  Ninth 

Street,  Austin 
Houston  Public  Library,  500  McKinney 

Street,  Houston 
Dallas  Public  Library.  1513  Young  Street. 

Dallas 
Brazoria  County  Library.  410  Brazoport 

Boulevard,  Freeport 
LaRatam^  Library,  505  Mesquite  Street, 

Corpus  Christi 
Texas  Southmost  College  Library,  1825 

May  Street,  Brownsville 
Rosenberg  Library,  2310  Sealy  Street. 

Galveston 
Texas  State  Library.  1200  Brazos  Street. 

Austin 
Texas  A&M  University,  Evans  Library, 

Spence  and  Lubbock  Streets,  College 

Station 
University  of  Texas,  Lyndon  B.  Johnson 

School  of  Public  Affairs  Library,  2313 

Red  River  Street,  Austin 
The  University  of  Texas  at  Dallas 

Library,  2601  North  Floyd  Road, 

Richaridson 
Lamar  University,  Gray  Library,  Virginia 

Avenue,  Beaumont 
East  Texas  State  University  Library. 

2600  Neal  Street,  Commerce 
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Stephen  F.  Austin  State  University, 

Steen  Library,  Wilson  Drive, 

Nacogdoches 
Univeristy  of  Texas,  21st  and  Speedway 

Streets,  Austin 
University  of  Texas  Law  School.  Tarhon 

La w^ Library,  727  East  26th  Street, 

Austin 
Baylor  University  Library,  13125  Third 

Street,  Waco 
University  of  Texas  at  Arlington,  701 

South  Cooper  Street.  Arlington 
University  of  Houston— University  Park. 

4800  Calhoun  Boulevard.  Houston 
University  of  Texas  at  El  Paso,  Wiggins 

Road  and  University  Avenue,  El  Paso 
Abilene  Christian  University,  Margaret 

and  Herman  Brown  Library.  1600 

Campus  Court.  Ablene 
Texas  Tech  University  Library.  18di  and 

Boston  Streets,  Lubbock 
University  of  Texas  at  San  Antonia 

John  Peace  Boulevard.  San  Antonio. 

Louisiana 

Tulane  University.  Howard  Tiltoa 

Memorial  Library.  7001  Freret  Street, 

New  Orleans 
Louisiana  Tech  University,  Prescott 

Memorial  Library.  Everet  Street. 

Ruston 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans 
University  of  New  Orleans  Library, 

Lakeshore  Drive,  New  Orleans 
Louisiana  State  Library.  700  Riverside 

Road,  Baton  Rouge 
Lafayette  Public  Library.  301  W. 

Congress.  Street,  Lafayette 
Calcasieu  Parish  Library.  411  Pufo 

Street.  Lake  Charles 
McNeese  State  University.  Luther  E. 

Frazar  Memorial  Library,  Ryan  Street, 

Lake  Charles 
NichoUs  State  University.  Nicholls  State 

Library.  Leighton  Drive,  Thibodaux 
University  of  Southwestern  Louisiana, 

Dupre  Library.  302  East  St.  Mary 

Boulevard,  Lafayette 
LUMCOM.  Library.  Star  Route  541, 

Chauvin 

Mississippi 

Harrison  County  Library,  14th  and  21st 

Avenues,  Gulfport 
Gulf  Coast  Research  Lab.,  Gunter 

Library,  703  East  Beach  Drive,  Ocean 

Springs 

Alabama 

Auburn  University  at  Montgomery. 

Library,  Taylor  Road,  Montgomery 
University  of  Alabama  Libraries.  BOO 

University  Boulevard  East, 

Tuscaloosa 
Mobile  Public  Library,  701  Government 

Street.  Mobile 
Montgomery  Public  Library,  445  South 

Lawrence  Street,  Montgomery 


Gulf  Shores  Public  Library,  Municipal 
Complex,  Route  3.  Gulf  Shores 

Dauphin  Island  Sea  Lat>,  Marine 
Environmental  Sciertce  Consortium, 
Library,  Bienville  Boulevard.  Dauphhi 
Island 

University  of  South  Alabama.  University 
Boulevard.  Mobile 

Florida 

University  of  Florida  Libraries, 

University  Avenue.  Gainesville 
Florida  AliM  University,  Coleman 

Memorial  Library,  Martin  Lud>er 

King  Boulevard,  Tallahassee 
Florida  State  University,  Strozier 

Library,  Call  Street  and  Copeland 

Avenue,  Tallahassee 
Florida  Atlantic  University.  Library,  aoth 

Street,  Boca  Raton 
University  of  Miami  Library,  4000 

Rickenbacker  Causeway,  Miami 
University  of  Florida.  Holland  Law 

Center  Library,  Southwest  25th  Street 

and  2nd  Avenue,  Gainesville 
St.  Petersburg  Public  Library.  3745  Ninth 

Avenue  North,  St.  Petersburg 
West  Florida  Regional  Library.  200  West 

Gregory  Street.  Pensacola 
Florida  Northwest  Regional  Library 

System,  25  West  Government  Street, 

Panama  City 
Leon  County  Public  Library.  127  North 

Monroe  Street,  Tallahassee 
Lee  County  Library,  3355  Fowler  Street, 

Fort  Myers 
Charlotte-Glades  Regional  Library 

System.  2280  NW  Aaron  Street.  Port 

Cbariotte 
Tampa-HiUsborough  County  Public 

Library  System,  800  North  Ariiley 

Street,  Tampa 
Key  Largo  Public  Library,  99551  No.  3 

Overseas  Highway,  Key  Largo 
Selby  Public  Library,  1001  Boulevard  of 

the  Arts.  Sarasota 
Collier  County  Public  Library,  650 

Central  Avenue,  Naples 
Marathon  Public  Library,  3152  Overseas 

Highway,  Marathon 
Monroe  County  Public  Library,  700 

Fleming  Street,  Key  West 

Dated:  November  18. 1991. 
Thomas  Ganhofar. 

AssocialeDinctorfor  Offahore  MinerolM 
Management 

lonathoa  P.  Daaoon. 

Director,  Office  af  Environmental  Affairs. 
(FR  Doc.  91-28080  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  Of  LABOR 
Bureau  of  Labor  Statletles 


Buslneee  naiearch  Atfvleory 
Committee;  Meeting  and  Agenda 

The  regular  Fall  meeting  of  the 
Committee  on  Occupational  Safety  and 
Health  Statistics  of  the  Business 
Research  Advisory  Council  will  be  held 
on  December  3, 1901.  The  Business 
Research  Advisory  Council  sdvtees  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officers  frun 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meeting  is  as  follows: 

Tuesday,  December  3, 19B1 
1  p.m. — Committee  on  Occupational 
Safety  and  Health  Statistics,  Room 
2437,  General  Accotmting  Office 
Building,  441  G  Street  NW.. 
Washington,  DC 

1. 1990  annual  survey 

2.  FY  1991/92  program  budget 

3.  Program  redesign 

a.  Redesign  of  the  occupational  safety 
and  health  statistical  survey 

b.  Census  of  Fatal  Occupational 
Iniuries 

4.  Other  business 

The  meeting  is  open  to  the  public.  It  la 
suggested  that  persons  plaimiitg  to 
attend  the  meeting  as  observers  contsct 
Constance  E  DiCesare,  Liaison, 
Business  Research  Advisory  Council  on 
Area  Code  (202)  523-1090. 

Due  to  scheduling  difficulties  by 
certain  participants  in  this  meeting,  we 
are  unable  to  provide  the  full  15  days 
advance  notice  of  this  meeting. 

Signed  at  Washington.  DC  the  I9th  day  of 
November  1991. 
Iana<  L  Nonwoed, 
Commissioner  of  Labor  Statistics. 
(FR  Doc.  91-28142  Filed  11-21-01;  8.*49  am| 


Employment  Standarde 
Adminletralioni  Wage  and  Hour 
Dhdalon 

Minimum  Wages  for  Federal  and 
Federally  Aaalatod  Conatructton; , 


DeeWona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  iti  study 
of  local  wage  conditions  and  data  made 
available  £rom  other  sources.  They 


58930 


Federal  Register  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Notices 


specify  the  basic  houriy  wage  rates  and 
fringe  beneHta  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended,  40 
use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  fehall  be  the  minimum  paid  by 


contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW.,  room  S-3014. 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this  notice 
General  Wage  Determinations  Nos. 
OH91-12,  OH91-14,  OH91-15,  OH91-20, 
OH91-23.  OH91-25,  OH91-28,  OH91-27 
and  OH91-31.  See  General  Wage 
Determination  Numbers  OH91-0009  and 
OH91-0018,  as  modified. 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
transmittal,  counties  in  Ohio  from  the 
following  General  Wage  Determination 
Numbers:  Ashland  County  from  OH91- 
0011;  Ashtabula  County  for  residential 
construction  from  OH91-0001: 
Champaign  and  Logan  Counties  from 
OH91-0007;  Crawford  County  from 
OH91-0018;  Defiance,  Henry  and 
Williams  Counties  from  OH91-0016; 
Gallia  County  from  OH91-0021; 
Harrison  County  from  OH91-0008; 
Monroe  and  Noble  Counties  from  OH91- 
0013:  and  Preble  County  from  0H91- 
0022.  See  General  Wage  Determination 
Numbers  OH91-0009,  OH91-0017  and 
OH91-0018,  as  modified.  The  following 
counties  have  been  added  to  General 
Wage  Determination  Number  0H91- 
0009:  Columbia,  Hocking,  Huron, 
Marion,  Perry  and  Tuscarawas.  The 
following  counties  have  been  added  to 
General  Wage  Determination  Number 
OH91-4)018:  Ottawa  and  Sandusky. 

Agencies  with  construction  projects 
pending  to  which  this  wage  decision 
would  have  been  applicable  should 
utilize  the  project  determination 
procedure  by  submitting  a  SF-308.  (See 
Regulations,  29  CFR  part  1,  S  1-5.) 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  within  ten  (10)  days  of  this  notice,  the 
contract  specifications  need  not  be 
affected. 


New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(s). 

Volume  I 

Connecticut: 

CT91-4  (Nov.  22. 1991) p.  78g, 

pp.  78h-78n. 

Modifications  to  General  Wage 
Determination  Dedsons 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Georgia: 

GA91-3  (Feb.  22, 1991) p.  223. 

pp.  224-227. 

GA91-22  (Feb.  22. 1991) 267. 

p.  268. 

GA91-32  (Feb.  22. 1991) 289, 

p.  290. 
New  Hampshire: 

NH91-4  (Feb.  22, 1991) p.  All. 

Virginia:  , 

VA91-3  (Feb.  22, 1991) p.  All. 

VA91-8  (Feb.  22,  1991) p.  All. 

VA91-17  (Feb.  22. 1991) p.  All. 

VA91-31  (Feb.  22, 1991) p.  All. 

VA91-35  (Feb.  22, 1991) p.  All. 

VA91-41  (Feb.  22, 1991) p.  All. 

VA91-56  (Feb.  2Z  1991) p.  All. 

Volume  II 
Illinois: 

IL91-1  (Feb.  22. 1991) p.  89, 

p.  72. 
Michigan: 

M191-7  (Feb.  22, 1991) p.  515. 

p.  516. 
Nebraska: 

NE91-3  (Feb.  22.  1991) p.  All. 

NE91-10  (Feb.  22, 1991) p.  All. 

NEBl-n  (Feb.  22,  1991) p.  All. 

Ohio: 

OH91-7  (Feb.  22, 1991) p.  All. 

OH91-8  (Feb.  22.  1991) p.  All. 

OH91-9  (Feb.  22.  1991) p.  All. 

OH91-10  (Feb.  22. 1991) p.  All. 

0H91-11  (Feb.  22. 1991) p.  All. 

OH91-13  (Feb.  22,  1991) p.  All. 

OH91-16  (Feb.  22. 1991) p.  All. 

OH91-17  (Feb.  22. 1991) p.  All. 

OH91-18  (Feb.  22,  1991) p.  All. 

OH91-21  (Feb.  22.  1991) p.  All. 

OHgi-22  (Feb.  22, 1991) p.  All. 

Volume  III 
California: 
CA91-1  (Feb.  22, 1991) p.  All. 
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CA91-i  (Feb. 
CAn-«  (Feb. 

Colorado: 
C091-1  (Feb. 


22.1991). 
22.1981). 


22. 1991). 
C091-2(Feb.  22, 1981). 

COU-S  (Feb.  22. 1991). 

Nevada: 
NV91-1  (Feb.  22.  1991), 

NV91-5(Feb.22.ig91).. 


p.  45. 
pp4e-50. 
•  piTS, 

pp.  80,  la-sek 

pp.  80-91. 
p.  151. 

p.  l5^ 

p.  151, 
p.  259, 

P-isa 

p.  151, 
P.17S. 
p.  176. 

p.  299, 
pp.a0&-302. 
p.  348. 
pp.  348-^48. 


General  Wage  Determinatioa 
PubUcation 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  hsued  Under  The 
Davis— Bacon  And  Related  Acta ',  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
DocumenU,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  8ubscriptioD(s),  be 
sure  to  specify  the  Slate(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
lanuary  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  15th  day  of 
November,  1991. 
Alan  L  Mom, 

Director .  Division  of  Wage  Determiaalions. 
(FR  Doc  91-27860  Filed  11-21-91;  8.45  am) 
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NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SYNDROME 

Notic*  of  M*«ting 

aqkncy:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
ACTION:  Notice  of  meeting. 


•UMMAMV:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  announces  a 
forthcoming  meeting  of  the  Commission. 
OATU  AND  TIMES:  Monday.  December  B, 
1991—8:30  a.m.  to  5:30  p.m.;  Tuesday. 
December  10, 1991—6:30  a.m.  to  5:30 
pan. 

PLACK  Embassy  Suites  Hotel  12S0  22nd 
Street,  NW.,  Washington,  DC 
TVM  OP  MimNO:  Open. 

FOR  FURTHM  INFORMATION  CONTACT: 

Jeff  Stryker,  Interim  Executive  Dfrector. 
The  National  Commission  on  Acquired 
Immune  Deficiency  Syndrome.  1730  K 
Street,  NW,  Suite  815.  Washington.  DC 
20006.  (202)  254-5125.  Records  shall  be 
kept  of  afl  Commission  proceedings  and 
shall  be  available  for  public  inspection 
at  this  address. 

AOINDA:  The  tentative  agenda  for  the 
Commission  meeting  includes  an 
examination  of  the  impact  and 
ramiflcations  of  the  CDCt  proposed 
revised  classification  system  for  HTV 
infection  and  expanded  AIDS 
surveillance  case  definition  for 
adolescents  and  adults.  A  Commission 
business  session  and  a  public  comment 
period  are  also  scheduled.  This  agenda 
is  subject  to  change.  Inquires  regarding 
the  agenda  should  be  addressed  to  the 
Commission.  Written  comments  on  the 
issue  as  identified  are  welcome  from 
interested  individuals  or  organizations. 

Interpreting  services  are  available  for 
deaf  people.  Please  call  our  TDD 
number  (202)  254-3816  to  request 
services  no  later  than  December  3, 1991. 

Dated:  November  19, 1991. 
)eff  Stryker, 

Interim  Executive  Director. 
(FR  Doc.  91-28099  Filed  11-21-91;  845  amj 
■lUJNO  coot  waocwN 


NATIONAL  SaENCE  FOUNDATION 

Special  EiiiphMis  Panel  m  Social  and 
Economic  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Namr  Special  Emphasis  Panel  in  Social 
and  EcoruMnic  Science. 

Data  and  Timr  December  8, 1991;  8:30  a.m. 
to  5  p.m. 

Place:  Room  540-B,  National  Science 
Foundatioa  1600  G  Street  NW..  Wa>hii«toa 
DC  2055a 

Type  of  Meeting:  Ck>sed. 

Contact  Person:  Dr.  Thomaa ).  Baerwald. 
Coordinator,  Human  Dimensions  of  Global 


Change  Initiattve,  Division  of  Social  and 
Economic  Science,  National  Science 
Foundation,  room  338.  Washington,  DC  20550. 
Telephone:  (202)  357-7966. 

Purpoee  of  Meeting:  To  provide  advict  and 
recammecdationa  concerning  research 
proposals  on  the  Human  Dimensioni  of 
Global  Chunge. 

Agenda:  To  review  and  avaluata  research 
proposali  as  part  of  the  selection  proc£u  fur 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  hieluding  technical 
information;  financial  data,  audi  as  salaries; 
and  personal  i.iformation  concerning 
individual*  associated  with  the  pmposals. 
These  matters  are  within  exemptions  4  and  6 
of  5  U.S.C.  552  b.  (c)  (4)  and  (6)  the 
Government  In  the  Suoahine  Act, 

Dated:  November  M,  1991. 
M.iUbMcaWiiikWr, 

Committee  Management  Officer. 

[FR  Doc.  91-28155  Filed  11-21-91;  8:45  am] 

MUHMCOOI  rsas-01.41 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  50-3221 

Long  Mand  UgMing  Co4  Shoraham 
Nuciaar  Power  Station;  Envlronmantal 
Aaaaaamant  and  Ftoxflng  of  No 
Olgnlilcant  Impact 

The  U.S.  Nudear  Regulatory 
Commission  (NRG  or  the  Commission)  ia 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.75(e][iu)  (A),  (B),  and  (C)  to  the  Long 
Island  Lighting  Company  (the  licensee 
or  LILCO)  for  the  Shoreham  Nuclear 
Power  Station,  Unit  1  (the  facility) 
located  in  Suffolk  County,  New  York. 

EnviioDinental  Assessmeol 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  conditional 
requirements  of  using  a  surety  method 
as  financial  assurance  for 
decommissioning  as  specified  in  10  CFR 
50.75(e)(iii)  (A),  (B),  and  (C).  Namely,  the 
conditional  requirements  are  (1)  that  the 
surety  method  be  open  ended  or 
automatically  renewed;  (2)  the  surety 
method  be  payable  to  a 
decommissioning  trust;  and  (3)  the 
surety  method  be  in  effect  until 
termination  of  the  license. 

The  Need  for  the  Proposed  ActioA 

The  decommissioning  funding 
requirements  of  10  CFR  50.75(e)  were    ' 
designed  to  provide  reasonable 
assurance  that  at  the  time  of  permanent 
end  of  operations.  suiTicient  funds  are 
available  to  decommission  the  facility  in 
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a  manner  which  protects  the  public 
health  and  safety. 

The  staff  believed  that  requiring 
prematurely  shut  down  plants  (ones 
after  July  27. 1988)  to  comply  fully  with 
the  10  CFR  50.7S(e]  regulations  might 
impose  a  severe  financial  burden  on 
these  plants  since  they  have  not 
operated  long  enough  to  have 
acciimulated  sufficient  funds  for 
decommissioning.  Therefore,  based  on 
this  concern,  the  staff  was  instructed  by 
the  Commission  to  determine  the 
appropriate  accumulated  period  for 
decommissioning  funds  on  a  "case-by- 
case"  basis  for  those  plants  which 
prematurely  shut  down  after  July  27, 
1988. 

The  licensee's  proposed  financial 
assurance  plan,  which  includes  a  $300 
million  line  of  credit  (LOG),  meets  the 
intent  of  the  option  described  in  10  CFR 
50.75(e)(iii)  for  using  a  surety  method. 
Their  available  line  of  credit  however, 
does  not  meet  all  the  conditional 
requirements  of  the  regulations  as 
described  above.  The  licensee's 
Hnancial  assurance  plan  more  than 
adequately  compensates  for  this  non- 
compliance. In  addition  to  the  $300 
million  LOC.  their  financial  assurance 
plan  includes  (1)  $10  million  external 
account  to  cover  unexpected 
decommissioning  complications,  (2)  a 
commitment  to  deposit  into  an  external 
account,  decommissioning  funds 
projected  for  the  third  follotving  month 
of  decommissioning,  and  (3)  a 
commitment  to  fund  the  Shoreham 
decommissioning,  unconditionally. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
adversely  impact  the  ability  of  ULCO  to 
provide  adequate  assurance  that  funds 
will  be  available  to  decommission  the 
Shoreham  facility.  The  licensee's 
remaining  financial  assurance  plan 
provides  adequate  assurances  that 
funds  will  be  available  to  decommission 
Shoreham  while  protecting  the  public 
health  and  safety.  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  environmental  impacts 
associated  with  the  proposed 
exemption. 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  exemptioa  any  alternative 
will  have  either  no  environmental 
impact  or  a  greater  environmental 
impact.  The  principal  alternative  to  the 
exemption  would  be  to  require  full 
compliance  with  the  decommissioning 
funding  regulations.  Such  action  would 
not  enhance  the  protection  of  the 
environment  and  would  result  in 


unnecessary  expenditures  of  licensee 
funds. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  Shroeham  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment.  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
June  11. 1990,  and  supplemented  on 
April  11. 1991.  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  The  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC  20555.  and  at  the 
Shoreham-Wading  River  Public  Library. 
Route  25A.  Shoreham.  New  York.  11786- 
9697. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley,  |r.. 
Acting  Director.  Non-Power  Reacton, 
Decommissioning  and  Environmental 
Projects  Directorate.  Division  of  Advanced 
Reactors,  and  Special  Projects,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-2S11S  Filed  11-21-91:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Policy  Letter  on  Use  of  Letters  of 
Credit 

agency:  Executive  Office  of  the 
President.  Office  of  Management  and 
Budget.  Office  of  Federal  Procurement 
Policy. 

action:  The  Office  of  Federal 
Procurement  Policy  (OFPP)  is  issuing  a 
Policy  Letter  allowing  use  of  Irrevocable 
Letters  of  Credit  in  lieu  of  surety  bonds 
for  Federal  construction  contracts. 

summary:  This  OFPP  Policy  Letter 
establishes  a  Government-wide  policy 
for  the  use  of  irrevocable  letters  of 
credit  in  lieu  of  sureties  to  improve 


access  to  procurement  of  Federal 
construction  contracts  for  small 
businesses,  to  increase  competition 
among  bidders  by  having  more  bidders 
respond  as  a  result  of  improved  access, 
and  to  remove  an  articifical  constraint 
to  competition  in  the  private  sector. 

This  policy  letter  is  published 
pursuant  to  the  authority  of  section  6.(a) 
of  the  Office  of  Federal  Procurement 
Policy  Act.  as  amended  (41  U.S.C.  405). 
which  authorizes  the  Administrator, 
OFPP,  to  prescribe  Government-wide 
procurement  policies. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  Policy  Letter  and  request  for 
comments  was  published  in  the 
September  14. 1990  Federal  Register  (55 
FR  37,990).  OFPP  received  67  responses 
to  the  Federal  Register  notice.  Of  the 
responses.  13  were  from  Government 
agencies  and  the  remainder  from  the 
private  sector.  Sigjttfis&nt  comments 
received  and  OFPi*  ^e^bpbses  to  the 
comments  are  below.  ^ 

1.  How  will  the  fiftancial  health  of  the 
issuing  institution  be  assessed.  Several 
commenters  suggested  that  a 
government  agency  keep  a  list  of 
acceptable  banks,  similar  to  the 
Department  of  Treasury  list  of  approved 
insurance  companies.  It  is  OFPP's  intent 
to  accept  banks  as  financially  healthy, 
and.  therefore,  to  accept  letter  of  credit 
issued  by  those  banks,  if  the  bank  has  at 
least  an  investment  grade  rating  from 
one  of  the  major  commercial  financial 
rating  companies.  The  contractor  will  be 
required  to  submit  proof  of  the  bank's 
acceptable  rating  at  the  same  time  the 
letter  of  credit  is  tendered  to  the 
government. 

2.  The  function  of  a  surety  cannot  be 
supplanted  by  a  letter  of  credit.  Several 
commenters  stated  that  the  functions 
performed  by  a  surety,  such  as  pre- 
qualifying  bidders,  the  ability  to  step  in 
and  finish  the  job.  and  brokering  claims 
by  suppliers  and  subcontractors,  cannot 
be  supplanted  by  a  letter  of  credit  and, 
therefore,  a  letter  of  credit  should  not  be 
used.  OFPP  recognizes  that  some  of  the 
functions  performed  by  a  surety  are  not 
normally  performed  by  an  issuer  of  a 
letter  of  credit.  But  the  main  function  of 
both  a  surety  bond  a  letter  of  credit  is  to 
reduce  the  risk  of  nonperformance.        | 
whether  it  be  payment  nonperformance 
or  construction  nonperformance.  We 
believe  the  added  benefits  of  improved 
access  to  the  procurement  process, 
potential  cost  savings  to  the  contractor, 
improved  competition,  and  removal  of 
artificial  constraints  in  commercial 
practices,  support  the  use  of  letters  of  I 
credit.  ' 
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3.  The  contracting  officer  should  have 
to  state  in  writing  that  the  contract  is  in 
default  before  drawing  on  the  letter  of 
credit.  Several  commenters  suggested 
that  the  contracting  officer  should  have 
to  state  in  writing  that  that  contract  is  in 
default  before  drawing  on  the  letter  of 
credit,  and  that  the  written  statement 
should  be  presented  to  the  issuing  bank. 
It  is  OFPFs  belief  that  the  Federal 
Acquisition  Regulation  (FAR  49.102) 
requirement  that  the  contracting  officer 
use  written  notification  when 
terminating  a  contract  for  convenience 
or  default  will  serve  to  notify  the 
contractor.  It  is  conceivable  that  the 
contracting  officer  would  want  to  draw 
on  the  letter  of  credit,  to  protect  the 
Government's  Interest,  without  formally 
terminating  the  contract  for  default.  One 
example  of  the  necessity  for  that  type  of 
action  would  be  if  the  letter  of  credit 
were  approaching  expiration  and  the 
contractor  had  not  provided  a  new  letter 
of  credit  as  required,  or  if  the  bank's 
financial  health  rating  had  changed  and 
the  contractor  had  not  provided  a 
substitute  letter  of  credit  as  required.  It 
is  our  intention  to  notify  the  contractor 
in  writing  when  drawing  on  a  letter  of 
credit  if  written  notification  has  not 
already  been  provided  through  other 
procedures.  A  requirement  to  present 
the  contracting  officer's  statement  to  the 
bank  only  increases  the  administrative 
burden  on  the  government  without 
providing  any  protection  to  the 
contractor,  because  letter  of  credit  law 
is  quite  clear  that  the  underlying 
transaction  is  not  at  issue  and  does  not 
affect  a  bank's  responsibility  to  pay. 

4.  Delete  the  sunset  provision;  if  it 
must  be  retained  change  the  time  period 
from  three  to  five  years.  Many 
commenters  felt  the  sunset  provision 
was  unnecessary  in  that  use  of  letters  of 
credit  are  a  well  recognized  commercial 
transaction,  but  that  if  a  sunset 
provision  was  going  to  be  imposed,  then 
a  five-year  rather  than  a  three-year 
period  was  preferable;  and  that  the 
provision  should  only  appear  in  the 
Policy  Letter  not  in  the  FAR.  OFPP  has 
determined  that  a  five-year  period  is 
acceptable,  and  that  the  provision  will 
only  appear  in  the  Policy  Letter. 

5.  The  need  to  require  a  separate 
letter  of  credit  for  performance  and 
payment  obligations.  Several 
commenters  suggested  there  was  a  need 
to  require  separate  letters  of  credit  in 
lieu  of  the  performance  and  payment 
bond.  OFPP  agrees  with  this,  and  will 
explicitly  state  that  a  separate  letter  of 
credit  is  required  for  payment  and 
performance  obligations.  Even  if  OFPP 
did  not  require  separate  letters  of  credit, 
the  banks  would  probably  issue 
separate  letters  of  credit  because  they 


have  different  capital  requirements  for 
performance  and  financial  letters  of 
credit. 

ft  The  issue  of  whether  the  Uniform 
Commercial  Code  (UCC)  or  the  Uniform 
Customs  and  Practices  (UCP)  controls 
in  event  of  a  conflict  Several 
commenters  stated  that  the  UCP  should 
prevail  in  the  event  of  a  conflict  with  the 
UCC.  inasmuch  as  the  commercial 
banking  norm  is  the  UCP,  the  UCP  is 
more  detailed,  and  the  UCP  is  more 
favorable  to  the  beneficiary  in  the  area 
of  issuer  estopple.  Based  on  these 
considerations,  OFPP  has  determined 
that  in  the  event  of  a  conflict  the  UCP, 
as  contained  in  Publication  No.  400 
should  prevail. 

7.  Only  banks  with  operational 
expertise  with  letters  of  credit  should  be 
allowed  to  issue  letters  of  credit 
acceptable  to  the  United  States.  One 
commenter  suggested  that  only  banks 
with  operational  expertise  in  issuing 
letters  of  credit  be  acceptable.  Although 
OFPP  understands  the  reasoning  behind 
this  suggestion,  in  that  letter  of  credit 
law  is  quite  arcane  and  unfamiliarity  on 
a  small  bank's  part  with  its  operation  is 
likely  to  result  in  more  burden  being 
placed  on  the  Federal  Government. 
OFPP  rejects  this  approach.  It  is 

our  stated  purpose  to  increase 
access  to  the  procurement  process  by 
allowing  small  businesses  to  us  banks  to 
issue  letters  of  credit.  Because  the  banks 
with  the  largest  volume  of  letter  of  credit 
business,  and,  therefore,  the' most 
operational  expertise,  are  largely  big 
city  banks,  restriction  to  only  these 
banks  unfarily  restricts  access  by  small 
businesses  which  are  not  located  in 
large  cities.  Therefore,  we  have  chosen 
not  to  impose  an  operational  expertise 
restriction.  However  we  will  closely 
monitor  this  issue  during  program 
implementation. 

8.  Recommends  that  letters  of  credit 
be  used  only  up  to  a  certain  limit;  one 
suggested  cap  was  $500  thousand, 
another  suggested  cap  was  $2  million. 
Some  commenters  believed  that  letters 
of  credit  should  be  capped  at  a  certain 
limit.  OFPP  sees  no  justification  for 
artificially  capping  the  amount  of  the 
letter  of  credit.  Over  $170  billion  of 
dollars  of  standby  letter  of  credit 
business  was  done  by  American  banks 
last  year.  However,  because  of  the 
concern  mentioned  above  about 
operational  expertise.  OFPP  believes  it 
may  be  beneficial  to  require  banks  with 
little  letter  of  credit  experience  to  have  a 
bank  with  more  experience  "confirm" 
their  letter  of  credit,  if  it  is  about  a 
stated  amount. 

9.  What  amount  of  protection  would 
be  required  by  the  letter  of  credit,  the 
same  as  for  a  bond?  Some  commenters 


wanted  to  know  what  amount  of 
protection  would  be  required.  OFPP 
intends  to  require  the  same  level  of 
protection  as  for  bonds,  and  will 
explicitly  so  state  in  the  final  Policy 
Letter. 

10.  The  expiration  period  should  be 
tied  to  the  statutory  period  for  bringing 
suit  under  the  bonds.  Some  commenters 
suggested  that  the  expiration  period 
should  be  tied  to  the  statutory  period  for 
bringing  suit  under  the  bonds.  OFPP 
agrees  that  the  expiration  period  for  a 
payment  letter  of  credit  should  track  the 
statutory  period  for  brining  suit  under  a 
bond.  Similarly,  a  performance  letter  of 
credit  will  be  necessary  for  the  warranty 
period. 

11.  Does  a  letter  of  credit  have 
sufficient  flexibility  to  assure  coverage 
if  a  project's  scope  increases?  One 
commenter  was  concerned  that  a  letter 
of  credit  did  not  have  sufficient 
flexibility  to  assure  coverage  if  a 
project's  scope  increased  due  to  change 
orders.  It  is  OFPP's  believe  that  this 
issue  applies  equally  to  surety  bonds 
and  letters  of  credit.  A  surety  bond  and 
a  letter  of  credit  are  written  on  the 
contract's  face  amount  or  a  percentage 
thereof  Any  incresse  in  the  face  amount 
of  the  contract  may  require  an 
adjustment  The  Federal  Acquisition 
Regulation  provides  for  this  adjustment 
in  part  28.102-2.  However,  since  change 
orders  frequently  occur  after  a 
percentage  of  the  work  has  already 
been  completed,  without  a  concomitant 
reduction  in  the  bond  amount  or  the 
letter  of  credit  this  rediction  could 
"absorb  "  a  change  order  of  equivalent 
scope  without  the  need  for  an 
adjustment  [ 

DATES:  The  Policy  Letter  is  effective  30 
day  from  the 'date  of  issuance.  It  directs 
that  Government-wide  regulations  be 
promulgated  to  implement  the  policies 
contained  therein  in  the  first  Federal 
Acquisition  Circular  issued  after  180 
days  after  the  Policy  Letter's  effective 
date. 

POR  PURTHER  INPORMATION  CONTACT: 

Carol  Dennis.  Deputy  Associate 

Administrator.  Office  of  Federal 

Procurement  Policy,  725  17th  Street. 

NW.,  Washington.  DC  20503 

Allan  V.  Bunnan, 

Administrator. 

November  8. 1991. 

Policy  Letter  No.  91-4 

To  the  Heads  of  Executive  Departments  and 

Establishments 
Subject:  Use  of  Irrevocable  letters  of  Credit 
1.  Purpose.  This  Policy  Letter  establishes 
Government-wide  policies  for  use  of 
irrevocable  letters  of  credit  (LOC)  in  lieu  of 
sureties  for  Federal  construction  contracts 
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requiring  Miller  Ad  bonda  (40  U.S.C.  ZTOa  et 

seq.]. 

2.  Diacunion.  The  Miller  Act  requires  the 
use  of  performance  and  payment  booda  for 
Federal  coostruction  cnntracta  ia  excess  of 
S2S.000.  The  Federal  Procurement  RegulatioDS 
(FPR).  which  were  canceled  upon  issuance  of 
the  Federal  Acquisitiaa  Regulatioo  (FAR)  in 
1984.  permitted  the  use  of  irrevocable  letters 
of  credit  for  Miller  Act  parposes.  Specifically. 
Sec.  1-10.204-2  of  the  FPR  sUted: 

Any  person  required  to  furnish  a  bond  has 
the  option,  in  lieu  of  fumi&hing  surety  or 
sureties  thereon,  of  depositing  an  .  .  . 
irrevocable  letter  of  credit,  in  an  amount 
equal  to  the  penal  sum  of  the  bond. 

The  FAR  did  not  retain  the  FPR  language 
and.  as  a  result  LOG  have  not  been  used  for 
KGUer  Act  parposes  for  several  years. 

During  the  past  year,  this  Office  has 
reexamined  surety  bond  issues  to  improve 
access  to  Federal  procurement  for  small 
businesses,  while  protecting  the 
Government's  interests. 

As  a  result  of  that  review,  it  has  been 
concluded  that  (1)  irrevocable  letters  of 
credit  serve  much  of  the  same  function  and 
provide  the  same  redeemable  value  as  bonda, 
postal  orders  and  certified  checks.  (2)  Federal 
agencies  are  authorized  to  accept  such 
letters,  and  (3)  their  usage  in  heu  of  soretiea 
should  help  to  achieve  greater  access  by 
small  and  small  disadvantaged  businesses  to 
Federal  constrsctian  contracts.  For  theae 
reasons,  the  previous  policy — as  reflected  in 
the  FPR — is  being  reinstated. 

3.  Policy.  It  is  the  policy  of  the  Federal 
Govenunent  to  permit  the  use  of  irrevocable 
letters  of  credit,  in  lieu  of  sureties,  on  Federal 
coRStniction  contracts  subject  to  the 
requirements  of  40  U.S.C.  %\  ZTOa  et  seq. 

4.  Reifarremevta.  In  implementing  tills 
policy,  the  following  requirements  will  be 
met: 

a.  The  contracting  officer  is  responsible  for 
assuring  that  letters  of  credit  are  adequate  to 
protect  the  interests  of  the  United  States  as 
well  as  the  legitimate  interests  of  affected 
subcontractors  and  suppliers. 

b.  The  oootractin^  offioer  ia  responsible  far 
exercising  full  discretion  in  accepting  or 
rejecting  letters  of  credit  Only  Federally 
insured  financial  institutions  that  have 
investment  grade  or  hi^er  ratings  from  a 
recognized  commercial  ratirtg  service  will  be 
acceptable  to  the  US.  Govennnent  as  an 
issuing  or  ccnfimiag  institutian  for  a  letter  of 
credit. 

c.  It  is  the  bidder's  responsibility  to  provide 
to  the  contracting  officer  a  letter  of  credit 
from  an  acceptable  institution,  and  to  provide 
a  commercial  rating  service  credit  rating  that 
indicates  the  ioatitution  has  an  investment 
grade  or  higher  credit  rating. 

d.  It  is  intended  that  irrevocable  letters  of 
credit  may  be  employed  to  guarantee 
performance,  payment,  or  both.  Letters  of 
credit  to  guarantee  performance  and  payment 
will  be  in  the  same  amounts  as  required  by  40 
U.S.C.  270  for  bonds.  It  is  anticipated  that 
separate  letters  of  credit  may  be  necessary, 
one  for  performance  and  one  for  payment. 
Letter  of  credit  coverage  (although  it  la 
anticipated  that  the  amount  of  coverage 
would  be  reduced]  shall  extend  through  the 
warranty  period  for  performance  guarantees. 


and  through  the  period  for  bringing  la\ .suits 
for  payment  guarantees.  Since  letters  of 
credit  usually  have  a  stated  expiration  date, 
and  since  it  ia  difficult  to  determine  with 
certainty  whan  a  construction  contract  will 
be  completed,  aequential  letters  of  credit  may 
be  required  for  projects  in  excess  of  a  year.  If 
sequential  letters  of  credit  are  required,  it  is 
the  contractor's  responsibility  to  replace  the 
expiring  letter  of  credit  with  another  letter  of 
credit  at  least  30  days  prior  to  the  expiration 
date  of  the  expiring  letter  of  credit.  Failure  by 
the  contractor  to  replace  the  expiring  letter  of 
credit  may  result  in  the  contracting  ofTicer 
drawing  on  the  letter  of  credit 

e.  Letters  of  credit  must  be  issued  or 
confirmed  by  Federally-insured  financial 
institutions,  in  favor  of  die  contracting 
agency  as  beneficiary,  and  in  the  format  of 
the  sample  letter  of  credit  which  is  attached. 
A  sample  form  for  the  sight  draft  is  also 
atUcbed. 

f.  Letters  of  credit  in  excess  of  S5  million 
dollars  must  be  conTirmed  by  another  bank, 
with  an  acceptable  rating,  that  has  letter  of 
credit  business  in  the  past  yen  of  at  least  $25 
million. 

5.  Responsibilitiea. 

a.  The  Federal  Acquisition  Regulatonr 
Council  shall  ensure  that  Government- wide 
regulations  to  conform  to  the  policies 
established  herein  are  promulgated  in  the 
first  Federal  Acquisition  Circular  issued  180 
days  after  the  effective  date  of  this  Policy 
Letter 

b.  The  heads  of  depaitments  nni  agencies 
shall  implement  the  policies  contained  herein, 
and  initiate  any  necessary  staff  training. 

6.  InforwaUon  Contact  Information  abont 
this  Policy  Letter  may  be  obtained  by 
contacting  Carol  R.  Dennis,  Deputy  Associate 
Administrator,  OfCce  of  Federal  Procurement 
Policy,  725 17th  Street  NW,  Washingtoa  DC 
20503.  Tele^ne  (202)  395-3501. 

7.  Effective  Date.  This  Policy  Letter  is 
effective  »  days  after  the  date  of  issuaaoe. 

8.  Sunset  Data.  This  Policy  Letter  will 
expire  fiw  years  from  date  of  issuance. 
Allan  V.  Borasan. 

Administnitor. 

Attachments 

(Issuing  Bank's  Letterhead] 

Sample  Performance  or  Payment  Letter  of 
Credit  Form 

Issue  Date 

Irrevocable  Letter  of  Credit  No.  

Accooot  party's  name 


Account  party's  address    

For  contract  no (for  reference 

only) 

TO:  Benefidary  (U.S.  Covemment  agency). 
Beneficisry's  address 

We  hereby  establish  this  irrevocable  and 
transferable  Letter  of  Credit  in  your  favor  for 

drawings  up  to  United  States  S .  This 

Letter  of  Credit  is  payable  at  (our) 

[confinning  bank's)  office  at (isiradng 

bank's  address)  (confinaing  bank's  address) 

and  expires  with  jour)  (confirming 

bank's)  close  of  busineas  oa  ,  19 . 

We  hereby  undertake  to  honor  your  or 
transferee's  sight  draft(s)  drawn  on  (us] 
(confirming  bank],  for  all  or  part  of  ^is  Credit 
if  presented  at  the  office  specified  in  the 


above  paragraph  on  or  before  the  expiry  date 
or  any  automatically  extended  expiry  dale. 

It  is  a  condition  of  thU  Letter  of  Credit  that 
it  is  deemed  to  be  autonaticaily  extended 
without  amendment  for  ofie  year  from  the 
expiry  date  hereof,  or  any  hiture  expiration 
date,  unless  at  least  60  days,  prior  to  any 
expiration  date  we  notify  you  or  the 
transferee  by  registered  mail,  or  other 
receipted  means  of  delivery,  that  we  elect  not 
to  consider  this  Letter  of  Credit  renewed  for 
any  such  additional  period.  At  the  time  we 
notify  you  we  also  agree  to  notify  the  account 
party  (and  confirming  bank)  by  Ae  same 
means  of  delivery. 

This  Letter  of  Credit  is  transferable. 
Transfers  and  assignments  of  proceeds  are  lo 
be  effected  without  charge  to  either  the 
beneficiary,  or  the  transferee/ assignee  of 
proceeds. 

This  Letter  of  Credit  is  subject  to  the 
Uniform  Customs  and  Practice  (UCP)  for 
Documentary  Credits,  1963  Revisioa 
International  Chamber  of  Commerce 
Publication  No.  400,  and  to  the  extent  not 

inconsistent  therewith,  the  laws  of  the 

[state  of  the  confirming  bank  if  any, 

otherwise  state  of  the  Issuing  bank) .If  ' 

this  Credit  expires  daring  an  IntBrrnption  of 
business  as  described  hi  Article  19  of  said 
Publication  No.  400,  the  bank  hereby 
specifically  agrees  to  effect  payment  if  this 
Credit  is  drasra  against  witfaia  M  days  after 
the  resoniKion  of  business. 
Very  truly  yours. 


(Issuing  bank] 
Exhibit  A— Sight  Draft 


(City.  Sut^ 


.IB- 


Pay  to  the  order  of (Beneficiary 

Agency) the  sum  of  United  Stales 

% .  This  draft  is  drawn  under 

Irrevocable  Letter  of  Credit  No . 

(Beneficiary  agency] 

By:  — 

To:  Name  and  Address  of  Confirming  Bank, 
otherwise  Name  and  Address  of  Issuing 
Bank  , 

(Confirming  Bank's  Letterhead]  I 

.It 

Our  letter  of  credit  Advice  Number 

Benefidaiy: 


Issuing  Bank:    

Issuing  Bank's  LC  No.- 


Gentlemen:  We  hereby  confirm  the  above 
indicated  letter  of  credit  the  original  of 

which  is  attached,  issued  by 

(Name  of  issuing  bank) for 

drawings  of  up  to  United  SUies  Otrflars 

U.S./S and  expiring  with 

our  dose  of  business  on (the 

expirstion  date),  or  any  automatically 
extended  expiration  date. 
It  is  s  condition  of  this  confirmation  that  it 
be  deemed  automatically  extended  without 
amendment  for  one  year  from  the  expiration 
date  hereof  or  any  antomaticaHy  extended 
expiration  date,  tinless: 


I 
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(A)  At  least  sixty  (60)  days  prior  to  any 
such  expiration  date  we  shall  notify  you  or 
the  transferee  and  the  issuing  bank,  by 
registered  mail  or  other  receipted  means  of 
delivery,  that  we  elect  not  to  consider  this 
confirmation  extended  for  any  such 
additional  period;  or 

(B)  The  issuing  bank  shall  have  exercised 
its  right  to  notify  you  or  the  transferee,  the 
account  party,  and  ourselves,  of  its  election 
not  to  extend  the  expiration  date  of  the  letter 
of  credit. 

Draftts]  drawn  under  the  letter  of  credit 
and  this  confirmation  are  payable  at  our 
office  located  at 

We  hereby  undertake  to  honor  draft(s) 
drawn  under  the  letter  of  credit  and  this 
confirmation  if  presented  at  our  offices  as 
specified  herein. 

This  confirmation  is  subject  to  the  Uniform 
Customs  and  Practice  for  Documentary 
Credits  (1983  Revision).  International 
Chamber  of  Commerce  Publication  No.  400 
(the  "UCP"),  and  to  the  extent  not 

inconsistent  therewith,  the  laws  of  the 

(state  of  the  confinning  bank) 

If  this  confirmation  expires  during  an 
interruption  of  business  of  this  bank  as 
described  in  Article  19  of  the  UCP,  we  hereby 
specifically  agree  to  effect  payment  if  drawn 
against  under  our  confirmation  nvithin  thirty 
(30)  days  after  the  resumption  of  our 
business. 

Very  truly  yours. 


(Confinning  Bank] 

(PR  Doc.  91-28089  Filed  11-21-01;  8.45  am] 

MLUNQ  CODE  3110-01-« 


Proposed  Revision  to  OMB  Circular  A- 
45,  "Policy  Qoveming  Charges  for 
Rental  Quarters  and  Related 
Facilities;"  Invitation  for  PuliMc 
Comment 

agency:  O^ice  of  Management  and 
Budget,  Office  of  Federal  Procurement 
Policy. 

ACTION:  The  Office  of  Management  and 
Budget  (OMB)  is  requesting  comments 
on  a  proposed  revision  of  its  Circular  A- 
45.  dealing  with  the  manner  in  which 
rents  are  set  for  Government  rental 
quarters  and  related  facilities 

•tJMMARY:  This  revision  of  OMB 
Circular  A-45  has  been  undertaken 
pursuant  to  the  requirement  in  the 
existing  circular  that  its  policies  and 
procedures  be  periodically  reviewed. 
The  circular  was  first  published  in  1951, 
and  revised  in  1952, 1964,  and  1984. 
OMB  gave  notice  of  its  proposed 
timetable  for  completion  of  this  review 
in  the  Federal  Register  and  convened  a 
meeting  of  a  number  of  housing  officials 
from  agencies  affected  by  the  policies  of 
Circular  A-45  on  August  21, 1988.  This 
working  group  met  to  discuss  problems 
in  interpreting  or  administering  the 


rental  quarters  program  and  to  discuss  a 
number  of  unsolicited  agency  and 
Federal  employee  comments  that  were 
received.  Several  changes  to  the  circular 
are  proposed.  Those  changes  are 
described  below  and  comments  on  the 
changes  are  solicited. 
DATCS:  Comments  must  be  received  on 
or  before  December  23, 1991. 
AOORCSSlt:  Comments  should  be 
submitted  to  the  Office  of  Management 
and  Budget.  Office  of  Federal 
Procurement  Policy,  room  9025,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Washington.  DC  20503. 
Fon  pufrrHCR  inrnimation  contact: 
Richard  A.  Ong,  Deputy  Associate 
Administrator,  O^ice  of  Federal 
Procurement  Policy,  725 17th  Street. 
NW..  Washington.  DC  20503.  Telephone 
(202)  39&-3300. 
SUPPI.EIICNTAIIY  INFOflMATION:  The 

following  is  a  summary  of  the  changes 
proposed  in  today's  draft  revision  of 
OMB  Circular  A-45: 

1.  Isolation  adjustment.  The  proposed 
revision  provides  that  the  annual 
adjustments  for  isolation  should  be  done 
each  year,  rather  than  each  October. 
This  gives  agencies  flexibility  in 
implementing  adjustments. 

OMB  is  also  considering  altering  the 
formula  by  which  the  isolation 
adjustment  is  to  be  calculated  and 
solicits  conunents  on  the  following 
proposed  change.  If  adopted,  the 
proposed  changes  to  the  calculation  of 
the  isolation  adjustment  in  the  draft 
revision  of  Circular  A-45  would  do  two 
major  things: 

1.  Reduce  the  current  30-mile  cutoff 
point  (beyond  which  eligibility  for  the 
isolation  adjustment  is  established)  to 
20  miles;  and 

2.  Alter  the  current  formula  that 
rewards  the  person  with  31  one-way 
points  with  an  isolation  adjustment  of 
$59.00  and  denies  any  adjustment  to  the 
person  with  30  one-way  points. 

The  current  method  provides  an 
advantage  to  those  employees  who  are 
entitled  to  31  one-way  travel  points  but 
no  adjustment  at  all  to  those  entitled  to 
less  tlian  31  one-way  points.  OMB  is 
considering  reducing  the  threshold  to  20 
one-way  points.  In  addition,  20  points 
would  be  deducted  horn  total  one-way 
points.  This  both  makes  more  employees 
eligible  for  the  adjustment  (those  with 
from  21  to  30  one-way  points)  and 
reduces  the  previous  "all  or  nothing" 
aspect  of  the  adjustment  at  the  30/31 
point  line.  Thus,  under  the  proposed 
change,  an  employee  with  20  points 
would  receive  no  adjustment  for 
isolation  and  his  or  her  neighbor  with  21 
points  would  get  a  deduction  of  $2.00. 
An  employee  with  30  points  would  get 


$20.00  under  the  proposed  revision,  and 
his  or  her  neighbor,  with  31  points. 
$22.00.  rather  than  $0.00  and  $62.00 
respectively  under  the  existing  version 
of  Circular  A-45. 

Although  the  purpose  of  the  proposed 
revision  is  to  make  the  formula  fairer  in 
its  application,  one  effect  of  the 
proposed  revision  would  be  a  predict'>d 
increase  in  rents  collected  by  the 
agencies  of  approximately  $3,356,544 
($3,547,038  in  reduced  adjustments  for 
those  with  31  or  more  oneway  points 
minus  $190,494  in  increased  adjustments 
for  those  with  between  21  and  30 
points),  taking  into  account  the  effect  of 
existing  administrative  adjustments,  the 
operation  of  the  80%  limitation  on 
adjustments,  and  the  possible  reduced 
and  increased  isolation  adjustments  for 
affected  employees. 

Thus,  the  proposed  change  would 
reduce  the  value  of  the  isolation 
adjustment  in  some  cases  but  enlarge 
the  numbers  of  employees  entitled  to  an 
adjustment.  It  would  gradually  increase 
the  amount  of  the  deduction,  eliminating 
the  previous  inequity  between 
employees  on  either  side  of  any  dividing 
line,  wherever  it  might  be  established. 

2.  Neaivst  established  community — 
population  criterion  only.  OMB  also 
proposes  to  change  the  definition  of 
"nearest  established  community"  to 
delete  the  requirement  that  the 
community  have  minimum  essential 
medical  facilities.  This  leaves  only  year- 
round  population  as  the  criterion  of  the 
nearest  established  community. 

This  change  eliminates  questions 
about  whether  medical  services  are 
provided  on  a  full-time  basis  and  makes 
calculations  of  the  isolation  adjustment 
easier.  We  believe  that  communities  of 
the  size  of  the  defined  "nearest 
established  communities"  are  likely  to 
support  a  mixture  of  services,  stores, 
Government  facilities,  and  cultural 
resources,  including  medical  services, 
and  that  size  is  therefore  an  adequate 
predictor  of  the  presence  or  absence  of 
adequate  services  and  cultural  and  other 
resources. 

In  short.  OMB  believes  it  is  the 
exceptional  community  (of  the  specified 
size)  that  will  not  have  a  satisfactory 
level  of  medical  services,  and  that  it  is 
unnecessary  to  require  agencies  to 
inquire  into  this  one  aspect  of 
community  services.  This  is  consistent 
with  the  evolution  of  the  treatment  of 
established  communities  in  Circular  A- 
45.  The  1964  version  of  the  circular  listed 
some  12  specific  features  of  an 
acceptable  established  community.  In 
general,  the  1984  circular  added  the 
criterion  of  year-round  population,  and 
eliminated  all  other  criteria  but 
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"nunirDum  essential  medical  facilities 
(i.e..  at  least  one  physician  and  rate 
dentist)." 

3.  Other  changes.  OMB  proposes  to 
make  numerous  other  relatively  minor 
changes  in  the  following  areas: 
adjustments  for  utihties  and  periodicy 
cycle  year  (ff  7d(4)  and  (5)).  police 
protection  (subparagraph  7c(2Hd)), 
insurance  (subparagraph  7c(2)(e)). 
agency  adjustments  (subparagraph 
7a(l)(a)j,  appraisers'  use  of  alteniate 
established  coeuBunities  (subpara^aph 
7a(l)(b))  and  lack  of  adjustment  for 
unusual  market  conditions 
(subparagraph  7a(l)(a]).  appraisers'  duty 
to  adjust  only  for  location 
(subparagraph  7a(l)(b)).  regional 
surveys  and  nearest  estabhshed 
communities  (f  7a(2]).  utilities  (1  7b(l)). 
recalculation  of  cap  on  administrative 
adjustments  (subsection  7c)  of  the 
circular,  agency  charges  for  furnishings 
(subsection  8(b]).  reliability  and 
adequacy  of  telephone  service 
(subparagraph  7c(2)(g]),  loss  of  privacy 
(7c(3Ka)).  and  reference  to  OKffi 
Circular  A-18  (1  7c(5))  (elimination). 
Numeroos  editorial  changes  are 
proposed. 

5.  Public  comments.  Comments  are 
solicited  on  all  the  changes  proposed  in 
today's  draft,  as  well  with  respect  to  any 
other  matters  relating  to  the  circular. 
Note  that  the  changes  discussed  are 
only  proposed  changes  at  this  point  in 
the  review  process. 

Dated:  Novembef  14. 1991. 
Allan  V.  Bunua.  * 

Administrator. 

Circular  A-45;  Policy  Governing  Charges 
for  Rental  Quarters  and  Related 
Facilities 

1.  Purpose 

2.  Rescission 

3.  Authohty 

4.  Coverage 

5.  Policy 

a.  Reliance  on  private  housing  market 

b.  Determtnafion  of  rents 

(1)  Ressonable  value  to  employee 

(2)  Sut»idie«.  inducements  prohibited 

(3)  Fairness,  consistency 

6.  Deflnitioas 

a.  Agency 

b.  Base  rental  rate 

c.  Comparable  housing  — 

d.  Established  commonity 

e.  Reasonable  vahie 

f.  Related  facilities 

g.  Rental  quarters 

7.  Procedures 

a.  Charges  for  qnarten 

(1)  .Appraisals 

(a)  Urban  and  suburban  k>catioas 

(b)  Rural  areas 

(2)  Regional  surveys 

(3)  Agency  review 

b.  Charges  for  related  facihties 
(1)  UUhties 


(2)  Furnishings 

(3)  Other  services 

(4)  Adjustmeats  to  obtain  base  rental  rate 
c  Administrative  adjustments 

(1)  Isolated  locations 
(2]  Site  amenities 

(a)  Reliability  and  adequacy  of  water 
supply 

(b)  Reliability  and  adequacy  of  electric 
service 

(c)  Reliabitity  and  adequacy  of  htel 

(d)  ReliabiLty  and  adequacy  of  police 
protection 

(e)  ReliabiUty  and  adequacy  of  fire 
protection 

(f)  Reliability  and  adequacy  of  sanitation 
service 

(g)  Reliabihty  and  adequacy  of  telephone 
service 

(h)  Noise  and  odors 

(i)  Miscellaneons  tasproveroeBts 

(3)  Impositions  on  privacy  or  hving  space 

(a)  Loss  of  privacy 

(b)  Space  devoted  to  official  use 

(4)  Transierrt  and  temporary  use  of  «}uarters 

(a)  Transient  quarters 

(b)  Tenporary  quarters 

(5)  Quarters  of  excessive  or  inadequate 
size  or  quality 

(6)  Excessive  heating  and  cooling  costs 

(7)  Changes  in  administrative  adjustments 

d.  Cyclical  and  annual  adjustments;  newly 
acquired  quarters 

(1)  Adjustments  based  on  surveys  or 
appraisals 

(2)  Adjustments  based  on  changes  in  the 
CPI 

(3)  Annual  adjustments  for  isolation 

(4)  Annual  adjustments  of  utilities 

(5)  Periodic/ cycle  year  adjustment 
(e(  Newly  acquired  quarters 

(7)  Incremental  adjustments 

e.  Qualifications  and  extensions 

(1)  Extension  of  comparability 

(2)  Quarters  for  uniformed  service 
personnel 

(3)  Instances  of  hardship 

(4)  Alternative  requirements 

(5)  Exceptions 

8.  Agency  Regulations 

a.  Conflicts  of  interest 

b.  Consistent  local  patterns:  Interagency 
Committees 

c.  Agency  records  regarding 
recommendations  and  adjustments 

d.  Agency  central  records  and  supervision 

e.  Reconsideration,  procedures  for 

f.  Leave  status,  charges  during 

g.  Landlord-tenant  relationship 
h.  Required  occupancy 

L  Safe  and  sanitary  quarters 

j.  Agency  bousing  officers 
0.  Inquiries 
Appendix 
Index 

To  the  Heads  of  Executiva  Departments 
and  Establisfaments 

Subject:  Policy  Governing  Charges  for 
Rental  Quarters  and  Related  Facilities 

1.  Purpose.  This  circnlar  sets  forth 
policies  and  administrative  guidance  to 
be  used  by  executive  agencies  in 
establishing  and  administering  rental 


rates  and  other  charges  for  Government 
rental  quarters  and  related  facilities. 

2.  Rescission.  This  rescinds  OMB 
Circular  No.  A-45.  dated  March  28. 1984, 
as  amended. 

3.  Authority.  This  circular  is  issued  by 
virtue  of  the  authority  vested  in  the 
President  by  5  U.S.C.  5911(f),  and 
delegated  to  the  Director  of  the  Office  of 
Management  and  Budget  by  section  9  of 
Executive  Order  11609  of  July  22, 1971. 

4.  Coverage.  The  provisions  of  this 
circular  apply  to  all  Government  rental 
quarters  located  within  the  fifty  stales, 
the  District  of  Columbia,  and  the 
territories  and  possessions  of  the  United 
States. 

5.  Policy. 

a.  Reliance  on  private  housing  market 
It  is  the  policy  of  the  Federal 
Government  to  rely  on  the  private 
housing  market  to  provide  housing  for 
its  civilian  employees.  Government 
housing  is  to  be  provided  only  when 
private  housing  is  not  reasonably 
available. 

b.  Determination  of  rents.  Agencies  of 
the  Federal  Government  must  adhere  to 
the  following  in  determining  rental  rates 
for  Government  rental  quarters: 

(1)  Reasonable  value  to  employee. 
Rental  rates  and  charges  for 
Government  quarters  and  related 
facilities  will  be  based  upon  their 
"reasonable  value  *  *  *  to  the  employee 
•  *  *  in  the  circumstances  under  which 
the  quarters  and  facilities  are  provided, 
occupied  or  made  available."  5  U.S.C. 
5911.  As  intended  by  the  Congress, 
reasonable  value  to  the  employee  or 
other  occupant  is  determined  by  the  rule 
of  equivalence;  namely,  that  charges  for 
rent  and  related  facilities  should  be  set 
at  levels  equal  to  those  prevailing  for 
comparable  private  housing  located  in 
the  same  area,  when  practicable;  and 

(2)  Subsidies,  inducements  prohibited. 
Federal  employees  whose  pay  and 
allowances  are  ^ed  by  statute  or 
regulation  may  not  receive  additionai 
pay  and  allowances  for  any  service  oi 
duty  unless  specifically  authorized  by 
law.  5  U.S.C.  5536.  Corwequently,  rents 
and  other  charges  may  not  be  set  so  as 
to  provide  a  housing  subsidy,  serve  as 
an  inducement  in  the  recruitment  or 
retention  of  employees,  or  encourage 
occupancy  of  existing  Government 
housing. 

(3)  Fairness,  consistency.  When 
properly  determined  in  accordance  with 
the  provisions  of  this  circular,  rental 
rates  will  be  fair  to  both  the 
Government  and  the  employee  (or  other 
authorized  ocoopant),  be  set  so  as  to 
maintain  fairness  between  the  employee 
in  Govermnent  quarters  and  the 
employee  who  lives  in  jirivate  sector 
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rental  housing,  and  not  serve  as  an 
obstacle  in  recruiting  or  retaining 
employees.  Such  rental  rates,  moreover, 
should  reflect  a  consistent  local  pattern 
for  all  Federal  quarters  in  a  given 
location. 
6.  Definitions. 

a.  Agency.  As  defined  in  Public  Law 
88-459,  78  Stat.  557  (1964),  the  term 
"agency"  means  (1)  each  executive 
department  of  the  Government:  (2)  each 
agency  or  independent  establishment  in 
the  Executive  Branch  of  the 
Government;  (3)  each  corporation 
owned  or  controlled  by  the  Government, 
except  the  Tennessee  Valley  Authority; 
and  (4)  the  General  Accounting  Office. 

b.  Base  rental  rate.  The  base  rental 
rate  is  the  rental  value  of  the  quarters, 
established  in  accordance  with  the 
provisions  of  this  circular,  before 
applying  any  administrative 
adjustments^or  charges  for  related 
facilities. 

c.  Comparable  housing.  Comparable 
housing  is  housing  in  the  private  sector 
that  is  generally  equivalent  in  size  to  the 
rental  quarters,  with  the  same  number  of 
bedrooms,  and  with  generally 
equivalent  amenities  and  related 
facilities.  Such  housing  is  housing 
available  on  a  landlord-tenant  basis, 
with  rental  rates  reflecting  the  fair 
market  value  of  the  accommodations. 
This  is  distinguished  from  housing 
rented  on  an  "employer-employee" 
basis  or  between  friends  and  relatives, 
for  which  other  considerations  may 
have  Influenced  the  rental  rates.  In 
addition,  other  Government  rental 
housing  (Federal.  State  or  local)  and 
housing  provided  by  churches  or 
religious  societies  are  excluded  from 
this  definition  of  comparable  housing. 

d.  Established  community.  An 
established  community  is  ordinarily  the 
nearest  population  center  (Metropolitan 
Statistical  Area  or  an  incorporated  or 
unincorporated  city  or  town)  having  a 
year-round  population  of  1,500  or  more 
(5,000  or  more  in  Alaska).  Population 
determinations  will  be  based  upon  the 
most  recently  published  decennial 
census  of  the  United  States. 

e.  Reasonable  value.  Reasonable 
value  for  rental  quarters  is  to  be 
measured  by  the  test  of  equivalence,  i.e., 
what  the  employee  would  pay  for 
comparable  housing  in  the  open  market. 
Rental  rates,  including  charges  for 
related  facilities  when  appropriate,  will 
be  based  upon  prevailing  rates  for 
comparable  private  housing  located  in 
the  same  general  area,  after  taking  into 
account  those  factors  that  reduce  or 
increase  the  value  of  the  housing  to  the 
tenant. 

f.  Related  facihties.  Related  facilities 
are  equipment  supplies  and  services 


made  available  in  connection  with  the 
occupancy  of  quarters  including,  but  not 
limited  to,  household  furniture  and 
equipment,  garage  space,  utilities, 
subsistence,  and  trash  and  laundry 
services. 

g.  Rental  quarters.  Except  as 
specifically  excluded  herein  or  by 
statute,  the  term  "rental  quarters," 
includes  all  furnished  and  unfurnished 
quarters  supplied  under  specific 
government  authority  to  Government 
employees,  contractors,  contractor 
employees,  and  all  other  persons  to 
whom  housing  is  provided  as  an 
incidental  service  in  support  of 
Government  programs.  It  includes,  but  is 
not  limited  to.  Government-owned  or  - 
leased  dwellings,  apartments, 
bunkhouses,  dormitories,  trailer  pads, 
cabins,  guard  stations  and  lookouts, 
mobile  homes,  house  trainers, 
permanent  and  semi-permanent  tents, 
and  housekeeping  as  well  as 
nonhousekeeping  units.  The  term 
excludes  "public  quarters"  designated 
for  occupancy  by  members  of  the 
uniformed  services  with  loss  of 
allowances,  but  it  includes  quarters 
occupied  by  such  persormel  on  a  rental 
basis  under  37  U.S.C.  403(e),  42  U.S.C. 
1594a(f)  and  1594b.  and  other 
authorities. 

7.  Procedures. 

a.  Charges  for  quarters.  The 
determination  of  reasonable  value  of 
Government  rental  quarters  will  be 
based  upon  an  impartial  study  of 
comparable  private  rental  housing. 
There  are  two  methods  that  may  be 
employed  to  determine  the  base  rental 
rate.  The  first,  an  appraisal,  involves 
direct  comparison  with  individual 
private  rental  housing  units.  The  second, 
the  regional  survey,  creates  a  series  of 
economic  models  based  upon  a  survey 
of  comparable  private  rental  housing 
throughout  the  region.  While  both 
methods  are  accurate,  agencies  are 
encouraged  to  utilize  the  survey  method, 
whenever  possible,  due  to  the  costs  and 
administrative  burdens  associated  with 
conducting  individual  appraisals.  Both 
methods  are  subject  to  the  conditions 
and  limitations  set  forth  below. 

(1)  Appraisals. 

(a)  Urban  and  suburban  locations.  If 
Government  quarters  are  located  in  or  ' 
within  five  miles  of  an  established 
community,  in  an  urban  or  suburban 
location,  the  base  rental  rate  may  be 
determined  by  either  a  staff  or  contract 
appraiser,  applying  recognized  real 
estate  valuation  principles. 

None  of  the  administrative 
adjustments  provided  in  subsection  7c 
will  be  made  for  isolation,  site 
amenities,  space  devoted  to  official  use, 
or  excessive  heating  or  cooling  costs 


when  an  appraisal  is  made  in  an  urban 
or  suburban  location.  These  factors,  if 
appropriate,  will  already  have  been 
considered  by  the  appraiser  in  the 
appraisal  process.  Adjustments,  suitably 
documented,  may  be  made  by  agencies 
when  an  appraiser  has  not  considered 
or  incorrectly  calculated  the  effect  of 
these  factors. 

(b)  Rural  areas.  When  the  appraisal 
method  is  used  to  determine  the 
reasonable  value  of  quarters  that  are  not 
located  in,  or  within  five  miles  of,  an 
established  community,  it  will  be 
subject  to  the  following  limitation:  To 
ensure  a  uniform  approach  to  valuation 
when  conducting  an  appraisal  in  such 
areas,  the  staff  or  contract  appraiser  will 
be  limited  to  comparing  the  Government 
rental  quarters  with  housing  in  the 
nearest  established  community.  (If  the 
nearest  established  community  does  not 
contain  sufficient  comparables  or  is 
unduly  affected  by  severe  economic 
conditions,  the  appraiser  may  select 
comparable  rental  units  from  the  next 
closest  established  community  that  does 
have  sufficient  comparables  or  does  not 
have  a  severely  deflated  or  inflated 
housing  market.)  Such  comparison  will 
be  limited  to  adjustments  for  the 
physical  differences  in  the  housing.  The 
appraiser  in  such  circumstances  will  not 
make  adjustments  for  location 
(isolation)  or  for  the  absence  of  site 
amenities.  These  adjustments,  if 
applicable,  will  be  made 
administratively  in  the  same  manner  as 
authorized  for  regional  surveys  in  H 
7c(l)  and  7c(2). 

(2)  Regional  surveys.  Regional  surveys 
may  be  used  in  all  locations  where 
Government  quarters  are  located.  If  the 
regional  survey  method  is  used,  the  base 
rental  rates  will  be  set  by  means  of  a 
series  of  economic  models  that  utilize 
typical  rental  rates  for  comparable 
private  rental  housing  in  the  nearest 
established  communities  nearest  to  the 
sites  in  which  the  Government  quarters 
are  located.  (If  the  nearest  established 
community  does  not  contain  sufficient 
comparables  or  is  unduly  affected  by 
severe  economic  conditions,  the 
appraiser  may  select  comparable  rental 
units  from  the  next  closest  established 
community  that  does  have  sufficient 
comparables  or  does  not  have  a 
severely  deflated  or  inflated  housing 
market.  The  actual  analysis  of  rental 
data  for  the  establishment  of  base  rental 
rates  may  be  accomplished  using 
appropriate  statistical  techniques,  such 
as  step-wise  multiple  regression. 

To  avoid  duplication  and  inconsistent 
rates,  all  agencies  with  quarters  in  a 
given  location  should  coordinate  their 
survey  plans  and  conduct  a  single 
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survey  applicable  to  all.  The  area 
selected  for  survey  should  be  large 
enough  to  permit  an  adequate  sampling 
of  comparable  rental  properties  in 
several  established  coRununities  and 
may  encompass  one  or  more  states. 
Ideally,  the  survey  would  establish  the 
rental  rates  for  a  large  number  of 
Government  quarters  and  thereby 
reduce  the  cost  per  unit  surveyed.  The 
methods  of  analysis  must  be  capable  of 
recognizing  both  the  physical 
characteristics  and  the  differences  in 
economic  conditions,  and  reflecting  such 
differences  in  the  base  rental  rates. 
Private  rental  housing  samples  reflecting 
extremely  high  or  low  rental  rates 
should  be  excluded  from  the  data  base 
subjected  to  final  analysis.  Appropriate 
adjustments  may  be  made  to  the  base 
rental  rates  established  for  quarters  in 
accordance  with  the  provisions  of 
subsection  7c. 

(3)  Agency  review.  Regardless  of  the 
method  used,  results  of  surveys  and 
appraisals  will  be  reviewed  by  the 
agency  prior  to  implementation  to 
assure  that  they  are  fair  and  reasonable, 
and  that  they  were  developed  in 
accordance  with  the  provisions  of  this 
circular.  In  those  communities  where  the 
rental  rates  are  extremely  high  or  low. 
the  rental  housing  market  should  be 
reviewed  periodically  between  surveys 
to  determine  whether  changes  in  the 
private  rental  housing  market  warrant 
revision  of  the  base  rental  rates  for  the 
quarters  located  near  those 
communities. 

b.  Charges  for  related  facilities. 

(1)  Utilities.  It  is  Government  policy  to 
minimize  energy  consumption. 
Consumption  has  been  found  to 
decrease  when  occupants  of 
Government  rental  quarters  are  required 
to  pay  for  the  actual  cost  of  utilities  used 
(such  as  electricity,  oil.  natural  gas. 
propane,  coal,  telephone,  cable 
television,  water  and  sewer).  Utilities 
should  be  furnished  by  a  private 
company  and  billed  directly  to  the 
occupant,  wherever  possible. 

When  Government  furnished  utilities 
are  provided,  they  should  be  metered  or 
measured,  where  practicable.  The  rate 
for  utilities  furnished  by  the  Government 
will  be  the  same  as  the  residential  rate 
for  these  utilities  in  the  nearest 
established  community  (when  the 
appraisal  method  is  used]  or  survey  area 
(when  the  survey  method  is  used]  used 
in  determining  t.he  base  rental  rate.  The 
consumed  amount  of  Government 
furnished  utilities  that  are  individually 
metered  or  measured  will  be  determined 
by  actual  readings. 

When  Government  furnished  utilities 
are  not  individually  metered  or 
measured,  consumption  tvill  be 


determined  on  the  basis  of  an  analysis 
of  the  average  amounts  of  utilities  used 
in  comparable  private  rental  housing  in 
the  nearest  established  community 
(when  the  appraisal  method  is  used]  or 
survey  area  (when  the  survey  method  is 
used].  (Such  estimates  are  usually 
available  from  local  utility  companies.] 
Alternatively,  consumption  may  be 
determined  using  engineering  tables 
(such  as  design  heat  loss  tables  from  the 
American  Society  of  Heating  and 
Refrigeration  Engineers)  and 
meteorological  records.  Normally,  utility 
charges  will  be  clearly  shown  and 
separated  from  rent  charges.  Utility 
charges  may  be  combined,  however,  in 
one  charge  for  nonhousekeeping  rooms. 
Where  it  is  impractical  to  shut  off  heat 
to  unused  rooms  and  the  employee  is 
otherwise  entitled  to  the  reduction  in 
\  7c(5]  for  quarters  of  excessive  size,  a 
reduction  in  the  utility  charges  based  on 
the  area  of  the  unused  quarters  may  be 
made. 

(2)  Furnishings.  If  there  is  an 
inadequate  market  of  comparably 
furnished  housing  for  purposes  of 
comparison  with  furnished  Government 
quarters,  the  rents  on  otherwise 
comparable  unfurnished  private  units 
may  be  used  as  the  base  and  adjusted 
by  a  reasonable  charge  for  furnishings. 
This  adjustment  should  be  based  on 
actual  replacement  costs  allocated  over 
the  useful  life  of  the  furnishings. 

(3)  Other  services.  Charges  for  other 
services  provided  by  the  Government 
including,  but  not  limited  to,  laundry, 
trash  and  garbage  removal,  lawn  care 
and  snow  removal  will  be  based  upon 
prevailing  rates  for  such  services  in  the 
nearest  established  community  (when 
the  appraisal  method  is  used)  or  survey 
area  (when  the  survey  method  is  used). 

(4]  Adjustments  to  obtain  base  rental 
rate.  Where  the  rental  charge  for 
comparable  housing  includes  the  values 
of  utilities,  furnishings,  or  other  services, 
downward  adjustments  to  obtain  the 
base  rental  rate  will  be  based  on  the 
prevailing  rates  for  such  utilities, 
furnishings,  and  other  services  in  the 
nearest  established  community  (when 
the  appraisal  method  is  used)  or  the 
survey  area  (when  the  survey  method  is 
used).  The  value  of  furnishings  and 
other  services  may  be  based  upon 
national  average  costs  where  such  data 
are  available. 

c.  Administrative  adjustments. 
Additional  adjustments  in  the  form  of 
deductions  from,  the  base  rental  rate  are 
appropriate  in  the  specific  situations 
described  below.  The  total  amount 
deducted  for  all  reasons  must  not  be 
excessive,  resulting  in  a  rental  rate  to 
the  occupant  that  is  less  than  the 
reasonable  value  of  the  quarters,  since 


this  would  constitute  a  supplementation 
of  salary  in  contravention  of  law.  The 
rental  rate,  after  all  adjustments,  must 
not  be  less  than  50  percent  of  the  base 
rental  rate,  unless  an  adjustment  for 
isolation  has  been  made.  In  such 
instances,  the  rental  rate  may  be  set  at 
not  less  than  40  percent  of  the  base 
rental  rate. 

(1)  Isolated  locations.  In  some  cases, 
the  Government  supplies  quarters  in 
locations  where  minimal  community 
services  are  available  but  only  at  some 
distance  from  the  quarters.  In  addition, 
travel  conditions  or  mode  of 
transportation  may  serve  further  to 
isolate  some  employees  from  minimal 
community  services.  In  such  situations, 
the  agency  shall  grant  a  reasonable 
adjustment  to  ameliorate  the  direct 
economic  effects  of  the  isolation, 
utilizing  the  procedure  described  below 
and  in  the  appendix. 

The  nearest  established  community 
will  be  used  as  the  community  for 
calculating  the  deduction,  even  though 
that  community  may  not  serve  as  the 
location  of  the  comparable  private 
rental  housing  used  in  establishing  the 
base  rental  rates.  The  mileage  used  in 
computing  the  adjustment  will  be  the 
shortest  route  usually  traveled  from  the 
rental  quarters  to  the  nearest 
established  community.  If  that  route  is 
closed  seasonally,  a  weighted  average 
adjustment  will  be  used  for  the  entire 
year,  based  upon  the  number  of  months 
each  route  would  ordinarily  be  used. 

The  adjustment  is  designed  to 
recognize  different  categories  of 
highways  and  modes  of  transportation. 
Because  of  the  range  of  possible  travel 
conditions  and  modes  of  transportation, 
point  values  have  been  assigned  to  each 
category  of  transportation.  These  point 
values  represent  differences  in  time, 
cost,  or  both,  associated  with  each  mile 
of  each  category  of  transportation  from 
the  quarters  to  the  nearest  established 
community. 

The  point  values  are  multiplied  by  the 
number  of  one-way  miles  from  the 
quarters  to  the  nearest  established 
community,  to  produce  one-way  points. 
When  travel  from  the  quarters  to  the 
nearest  established  community  involves 
more  than  one  category  of 
transportation,  the  one-way  miles  are 
distributed  accordingly.  When  the 
category  of  travel  is  category  4  or  5  on 
the  Isolation  Adjustment  Computation 
form  in  the  appendix.  29  and  27  points 
are  added,  respectively,  to  the  product 
of  columns  A  and  B.  The  one-way 
points,  in  each  category  are  then  added 
to  produce  total  one-way  points,  which 
must  exceed  30,  or  there  is  no 
adjustment.  Finally,  the  total  adjusted 


1 
Federal  Register  /  Vol.  S6.  No.  226  /  Friday.  November  22.  19&1  /  Noticeg 58939 


points  for  all  modes  of  transport  are 
multiphed  by  an  Isolation  Adjustment 
Factor  (based  on  the  automobile  mileage 
allowance  determined  by  the  General 
Services  Administration)  to  produce  the 
monthly  dollar  adjustment. 

(2)  Site  amenities.  Living  conditions  at 
the  locations  of  some  Government 
housing  are  not  always  the  same  as 
those  found  in  or  immediately  adjacent 
to  the  survey  or  appraisal  communities. 
In  such  communities,  the  amenities 
listed  below  are  generally  present  and 
their  contributory  value  included  in  the 
base  rent.  The  lack  of  availability  of  any 
of  these  items  at  the  quarters  location 
represents  a  generally  less  desirable 
condition  that  should  be  reflected  as  a 
negative  percentage  adjustment  to  the 
base  rental  rate,  as  shown  below. 

(a)  Reliability  and  adequacy  of  water 
supply.  The  system  should  provide 
potable  water  (free  of  significant 
discoloration  or  odor)  at  adequate 
pressure  at  usual  outlets.  (-3  percent.) 

(b)  Reliability  and  adequacy  of 
electric  service.  Service  must  equal  or 
exceed  a  100-ampere  power  system 
capable  of  providing  24-hour  service 
under  normal  conditions.  (Occasional 
temporary  outages  are  considered 
normal.)  If  an  adequate  backup 
generator  is  available,  the  amenity  will 
be  rated  as  present  regardless  of  the 
reliability  of  the  primary  power  source. 
(-3  percent.) 

(c)  Reliability  and  adequacy  of  fuel 
for  heating,  cooling  and  cooking.  There 
should  be  sufficient  fuel  storage 
capacity  to  meet  prevailing  weather 
conditions  and  cooking  needs.  Where 
electricity  is  used  to  heat,  cool,  or  cook, 
this  adjustment  is  to  be  made  only  when 
the  deduction  in  (b).  above,  applies.  (-3 
percent.) 

(d)  Reliability  and  adequacy  of  police 
protection.  Law  enforcement  personnel, 
including  Government  employees  with 
law  enforcement  authority,  should  be 
available  on  a  24-hour  basis. 
Availability  is  defined  as  the  ability  to 
respond  to  emergencies  as  quickly  as 
any  officer  in  the  nearest  established 
community.  Part-time  officers  are  not 
necessarily  unable  to  meet  this  test  of 
availability.  Gaps  in  availability  due  to 
temporary  illness  or  injury,  or  use  of 
annual  leave,  do  not  render  law 
enforcement  personnel  "unavailable"  at 
the  Government  quarters.  (—3  percent.) 

(e)  Reliability  and  adequacy  of  fire 
protection.  Fire  insurance  should  be 
available  with  the  premium  charge 
based  upon  a  rating  equal  to  the  rating 
available  to  comparable  housing  located 
in  our  adjacent  to  the  nearest 
established  community,  or.  in  the 
alternative,  adequate  equipment, 
adequate  water  (or  fire  retardant 


chemical)  supply,  and  trained  personnel 
should  be  available  on  a  24-hour  basis 
to  meet  foreseeable  emergencies.  If 
either  element  is  present  i.e.,  adequate 
insurance  or  an  adequate  fire  fighting 
capability,  no  adjustment  may  be  made. 
( -  3  percent.) 

(f)  Reliability  and  adequacy  of 
sanitation  service.  An  adequately 
functioning  sewage  disposal  system  and 
a  solid  waste  disposal  system,  whether 
community  or  individually  provided, 
should  be  available.  Individual  sewage 
disposal  systems  (septic,  cesspool,  or 
other)  will  be  considered  adequate  even 
thou^  they  may  require  periodic 
maintenance,  as  long  as  they  are  usable 
during  periods  of  occupancy.  (  —  3 
percent.) 

(g)  Reliability  and  adequacy  of 
telephone  service.  Twenty-four-hour 
accessibility  to  commercial  telephone 
facilities  should  be  available.  A 
deduction  of  a  3  percent  is  authorized  if 
telephone  service  is  unavailable  both 
within  the  employee's  quarters  and  in 
the  vicinity  of  the  quarters.  A  deduction 
of  2  percent  is  authorized  if  there  is  no 
telephone  service  within  the  employee's 
quarters,  but  telephone  service  (either 
private  or  party  line)  is  available  in  the 
vicinity  of  the  quarters.  A  deduction  of  1 
percent  is  authorized  if  telephone 
service  is  available  in  the  employee's 
quarters,  but  is  not  private  line  service 
and/or  is  not  accessible  on  a  24-hour  per 
day  basis. 

(h)  Noise  and  odors.  There  should  be 
an  absence  of  significant,  frequent 
disturbing  noises  or  offensive  odors. 
(  —  3  percent.) 

(i)  Miscellaneous  improvements.  One 
or  more  of  the  following  improvements 
should  be  present:  paved  roads, 
sidewalks,  or  street  lights,  (No  more 
than  a  —1  percent  adjustment  can  be 
made  for  this  category.) 

(3)  Impositions  on  privacy  or  living 
space.  Administrative  adjustments  in 
the  base  rental  rate  are  allowed  if  the 
living  space  or  privacy  of  the  occupant 
is  restricted.  In  each  such  case,  the 
agency  will  make  a  special 
determination  of  the  specific  conditions 
making  certain  that  the  conditions  have 
not  already  been  reflected  in 
establishing  the  base  rental  rate. 

(a)  Loss  of  privacy.  If  occupants  are 
subject  to  loss  of  privacy  during  nonduty 
hours  by  virtue  of  repeated  public  visits 
(i.e.,  occurring  several  times  daily)  or 
inhibited  from  enjoying  the  full  range  of 
activities  normally  associated  with 
rental  occupancies  due  to  restrictions 
imposed  by  Federal  agencies,  a 
deduction  not  to  exceed  10  percent  of 
the  base  rental  rate  is  allowable. 
Proportional  deductions  will  be  made  in 
situations  of  less  frequency  or 


seriousness  in  their  impact  or  to  reflect 
seasonal  variations.  Agencies  should 
distinguish  between  a  loss  of  privacy 
that  occurs  irrespective  of  an 
employee's  official  duties  and  a  loss  of 
privacy  that  is  direcdy  related  to  the 
employee's  duties.  Adjustments  for  the 
latter  kind  of  loss  of  privacy  are 
discouraged.  Agencies  may  nonetheless 
permit  adjustments  in  unusual  cases. 

(b)  Space  devoted  to  official  use. 
When  the  agency  determines  that  the 
use  of  a  portion  of  the  quarters  is 
required  for  offlciai  business  (i.e.,  office, 
storage,  etc.).  loss  of  living  space  should 
be  reflected  by  an  adjustment  to  the 
base  rental  rate,  based  on  the  square 
footage  occupied. 

(4)  Transient  and  temporary  use  of 
quarters  for  other  than  temporary  duty 
assignments. 

(a)  Transient  quarters.  Charges  for 
quarters  occupied  on  a  transient  basis, 
that  is.  normally  for  90  days  or  less,  will 
be  assessed  at  rates  equivalent  to 
private  transient  housing  of  comparable 
type  of  quality.  These  rates  may  be  set 
on  a  nightly  or  weekly  basis,  or  both.  If 
comparable  private  transient  housing 
does  not  exist  in  the  area,  the  rental 
may  be  established  by  determming  the 
reasonable  monthly  rental  rate  for  the 
quarters  through  application  of  the  other 
provisions  of  this  circular,  and  adding  to 
the  monthly  rate  an  additional  charge  of 
at  least  20  percent  to  cover  necessary 
additional  administrative  and  service 
charges.  The  total  will  be  divided  by  30 
days  for  the  nightly  rate  or  4V^  weeks 
for  the  weekly  rate. 

(b)  Temporary  quarters.  This 
adjustment  will  apply  when  an 
employee  occupies  quarters  for  the 
convenience  of  the  Government  on  a 
temporary  basis  (normally  more  than  60 
days]  and  does  not  receive  per  diem. 
Under  these  circumstances,  if  the 
employee  maintains  two  households,  the 
agency  is  authorized  to  adjust  the  rental 
rate  on  the  quarters  unit  so  that  the 
combined  rent  or  rent  and  mortgage 
payment  paid  during  the  period  of 
occupancy  is  not  excessively 
burdensome.  The  adjustment  may  not 
exceed  20  percent  of  the  base  rental  rate 
of  the  quarters  unit,  unless  the  agency 
determines  that  the  circumstances  fully 
justify  a  greater  deduction. 

(5)  Quarters  of  excessive  or 
inadequate  size  or  quality.  If  there  is  a 
lack  of  housing  of  appropriate  size  or 
quality,  an  employee  may  be  provided 
Government  quarters  of  a  size  or  quality 
either  excessive  of  inadequate  to  that 
which  the  prudent  employee  would  have 
selected  in  the  private  community.  In 
these  exceptional  circumstances,  the 
base  rental  rate  will  be  reduced  by  up  to 
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10  percent  in  direct  proportion  to  the 
degree  of  the  excess  of  deficiency.  This 
reduction  will  not  continue  beyond  one 
month  after  the  availability  of  either 
appropriate  Ck)vemment  rental  quarters 
or  private  rental  housing,  except  when 
the  agency  determines  that  the 
reassignment  of  quarters  will  not  benefit 
the  Government. 

(6)  Excessive  heating  and  cooling 
costs.  A  deduction  from  the  base  rental 
rate  is  permissible  if  quarters  require  an 
unreasonable  additional  expense  to  the 
employee  for  heating  or  cooling  because 
of  poor  design,  the  lack  of  all-weather 
construction,  or  other  related  factors. 
The  amount  of  the  deduction  will  be 
determined  as  follows;  If  the  rental 
quarters  in  question  require  expenses  to 
the  occupant  in  excess  of  25  percent  for 
the  heating  or  cooling  season  over  the 
average  of  heating  or  cooling  for 
::omparable  housing  in  the  same  area 
and  climate  zone  as  determined  by  a 
suitable  survey  or  appraisal,  the  agency 
may  determine  that  the  excessive  costs 
(i.e..  those  in  excess  of  25  percent  over 
the  average)  may  be  deducted  from  the 
annual  rental  rates. 

(7)  Changes  in  administrative 
adjustments.  For  specific  quarter  rental 
rates,  agencies  should  implement  new 
administrative  adjustments  to  reflect 
changes  in  any  of  the  factors  contained 
in  subsection  7c  as  soon  as  possible 
after  learning  of  those  changes,  normally 
within  30  days. 

d.  Cyclical  and  annual  adjustments; 
newly  acquired  quarters.  Charges  for 
rental  quarters  and  related  facilities 
shall  be  adjusted  periodically  in 
accordance  with  the  following: 

(1)  Adjustment  based  on  surveys  or 
appraisals.  Base  rental  rates  established 
for  rental  quarters  shall  be  affirmed  or 
adjusted  by  a  survey  or  appraisal  of  the 
private  rental  market,  as  follows: 

(a)  At  least  every  fifth  year  or  when 
the  base  rental  rate  for  the  quarters  has 
been  increased  by  40  percent  through 
application  of  the  rent  series  of  the  U.S. 
City  Average  Revised  Consumer  Price 
Index  for  Urban  Wage  Earners  and 
Clerical  Workers,  Rent  Series, 
whichever  occurs  first,  or 

(b)  Any  year  when  changes  in  the 
private  rental  market  in  the  nearby 
established  community  indicate  a  need 
to  adjust  base  rental  rates  on  the  basis 
of  a  survey  or  appraisal  of  the  rental 
market. 

(2)  Adjustments  based  on  changes  in 
the  CPI.  Annual  adjustments  in  the  base 
rental  rate  shall  be  made  by  applying 
the  percent  change  in  the  CPI  Rent 
Series  from  the  month  and  year  that  the 
last  regional  survey  or  reappraisal  of  the 
private  rental  market  was  conducted. 
The  new  rates  shall  be  effective  at  the 


beginning  of  the  first  pay  period  that 
starts  on  or  after  March  1  of  each  year. 
Though  effective  in  March,  the 
adjustment  shall  be  based  on  the 
preceding  September  CPI  data  to 
provide  the  required  lead  time. 

(3)  Annual  adjustments  for  isolation. 
The  Isolation  Adjustment  Factor 
(currently  2.0)  will  be  recomputed  each 
year  to  reflect  the  Government  mileage 
allowance  for  automobiles  published  by 
the  General  Services  Administration  as 
of  the  last  day  of  September  each  year. 
The  new  isolation  adjustment  factor  will 
be  used  to  compute  the  monthly 
isolation  adjustment  applicable  to  rents 
being  charged  starting  with  the  first  full 
pay  period  in  March  of  each  year.  This 
is  done  to  coincide  with  the 
implementation  of  rental  rates  adjusted 
by  the  CPI  Rent  Series  each  year,  as 
required  in  f  7d(2)  of  this  circular. 

(4)  Annual  adjustments  of  utilities.  To 
ensure  that  rates  for  Government 
furnished  utilities  keep  pace  with 
current  costs,  they  shall  be  adjusted 
annually.  Where  appraisals  are  used, 
the  rate  will  be  the  average  residential 
rate  for  the  utility  in  the  nearest 
established  community  as  of  the  last 
day  of  September.  Where  surveys  are 
used,  utility  costs  will  be  adjusted  by 
amounts  coinciding  with  the  changes  in 
the  appropriate  components  of  the 
September  Consumer  Price  Index  for 
Urban  Wage  Earners  and  Clerical 
Workers:  Nonfood  Expenditure 
Categories.  Seasonally  Adjusted.  U.S. 
City  Average.  The  new  changes  will  be 
effective  at  the  beginning  of  the  first  pay 
period  that  starts  on  or  after  March  1  of 
each  year. 

(5)  Periodic/cycle  year  adjustment. 
The  cycle  year  (and  survey  or  appraisal 
month  within  the  cycle  year)  occurs  at 
different  times  for  different  employee 
quarters  within  an  agency.  Therefore, 
since  annual  CPI  adjustments  effective 
in  March  are  based  on  the  preceding 
September  CPI  data,  cycle  year 
adjustments  for  any  particular  quarters 
or  facility  shall  be  made  as  follows: 

(a)  When  the  private  rental  market 
survey  or  appraisal  is  made  during  the 
months  of  September  through  February, 
no  CPI  adjustment  will  be  made  on 
March  1  of  the  following  year,  but  will 
be  deferred  until  the  start  of  the  first  pay 
period  that  begins  after  March  1  of  the 
following  year.  Rental  adjustments 
based  on  the  survey  or  appraisal  will  be 
put  into  effect  in  the  usual  manner. 

Example:  If  the  survey  month  is  October 
1989.  no  CPI  adjustment  will  l>e  made  in 
March  1990.  but  will  be  deferred  until  March 
1991.  Such  CPI  adjustments  will  t>e  based  on 
the  changes  in  the  CPI  from  the  actual  date  of 
the  survey  through  Septembier  1990. 


(b)  When  the  private  rental  market 
survey  or  appraisal  is  made  during  the 
months  of  March  through  August,  no  CPI 
adjustments  will  be  made  in  March  of 
that  year,  but  will  be  deferred  until  the 
start  of  the  first  pay  period  that  begins 
after  March  1  of  the  following  year. 
Rental  adjustments  based  on  the  survey 
will  be  put  into  effect  in  the  usual 
manner. 

Example:  If  the  survey  month  is  April  1989. 
no  CPI  adjustment  will  be  made  in  March 
1989.  but  will  be  deferred  until  March  1. 1990. 
Such  CPI  adjustment  will  be  based  on  the 
changes  in  the  CPI  from  the  actual  date  of  the 
survey  through  September  1969. 

(6)  Newly  acquired  quarters.  Rates  for 
newly  acquired  quarters  shall  be  the 
same  as  those  prevailing  for  similar 
Government  rental  quarters  in  the  area. 
If  there  are  no  established  rates,  an 
initial  survey  or  appraisal  to  establish 
valid  and  realistic  comparability  with 
private  rental  housing  shall  be  made 
upon  acceptance  of  newly  acquired 
quarters,  and  the  corresponding  rental 
rates  shall  be  made  effective  upon 
occupancy.  The  initial  CPI  adjustment  iii 
rental  rates  shall  be  made  as  follows: 

(a)  When  the  initial  survey  or 
appraisal  of  the  private  rental  market  is 
made  during  the  months  of  March 
through  August,  the  initial  CPI 
adjustment  will  be  made  at  the  start  of 
the  first  pay  period  that  begins  after 
March  1  of  the  following  year. 

(b)  When  the  initial  survey  or 
appraisal  of  the  private  rental  market  is 
made  during  the  months  September 
through  February,  the  initial  CPI 
adjustment  will  be  made  in  accordance 
with  the  procedure  set  forth  in 
subparagraph  (5)(a).  above. 

(7)  Incremental  adjustments.  If  new 
appraisals,  surveys  or  CPI  adjustments 
result  in  increases  in  rental  rates  of  50 
percent  or  more  above  the  current  rental 
rate,  such  increases  may  be  imposed 
incrementally  over  a  period  not  to 
exceed  one  year,  on  the  condition  that 
they  be  applied  in  equal  increments  on 
at  least  a  quarterly  basis. 

e.  Qualifications  and  extensions.  The 
principle  of  comparability  with  private 
rental  practice  may  be  modified  under 
the  conditions  described  below: 

(1)  Extension  of  comparability.  For 
lack  of  available  alternative  quarters, 
employees  must  sometimes  occupy 
space  for  use  as  quarters  that  is 
generally  unsuitable  for  that  purpose. 
Such  space  may  be  unsuitable,  for 
exa[|3ple.  because  it  was  originally  built 
for  seasonal  occupancy  only,  or  because 
it  was  not  originally  built  for  use  as 
quarters.  In  other  instances,  quarters 
may  be  suitable  only  for  particular  typea 
of  occupancy,  such  as  rooming  houses. 
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bunkhouses.  bachelor  quarters, 
residence  hotel-type  structures, 
barracks-type  structures,  or  guard 
stations  and  lookouts. 

In  all  such  cases,  if  no  comparable 
rental  data  can  be  obtained  or 
professional  appraisals  are  not  made, 
rental  rates  will  be  determined  by  the 
square  footage  occupied,  at  a  rate 
equivalent  to  one-half  the  base  rental 
rate  per  square  foot  charged  for  the 
nearest  adequate  rental  quarters  of  the 
same  or  any  other  Federal  agency.  This 
rate  will  apply  only  to  the  shelter  rental, 
with  additions  thereto  for  all  other 
related  facilities  at  rates  comparable  to 
those  in  the  area.  Rental  and  other 
charges  will  be  based  upon  desired 
capacity  and,  when  so  determined,  will 
remain  in  effect  for  each  occupant 
without  regard  to  fluctuations  in  the 
number  of  occupants  from  time  to  time 
either  above  or  below  designed 
capacity. 

In  buildings  where  space  is  assigned 
for  occupancy  of  several  persons  or 
families,  common-use  space  in  the 
building  will  be  distributed  to  all 
occupants  in  proportion  to  the  space 
assigned  for  the  sole  occupancy  of  each, 
to  determine  the  number  of  square  feet 
chargeable  to  each.  Common-use  space 
includes,  for  example,  washrooms, 
stairs,  hallways,  and  storage,  lobby,  and 
lounge  areas. 

(2)  Quarters  for  uniformed  service 
personnel.  Rental  rates  and  other 
charges  incident  to  the  occupancy  of 
quarters  on  a  rental  basis  by  members 
of  the  uniformed  services  will  be 
established  in  accordance  with  the 
provisions  of  this  circular. 

Those  quarters  that  have  been 
designated  inadequate  public  quarters 
or  substandard  pursuant  to  law  and 
regulations  of  the  Surgeon  General  of 
the  Public  Health  Service  and  the 
Secretaries  of  Defense  and 
Transportation  require  special  treatment 
in  one  respect.  The  total  of  the  rental 
rate,  plus  charges  for  furniture  and 
utilities  (except  telephone],  will  be 
adjusted,  if  required,  so  as  not  to  exceed 
75  percent  of  the  member's  basic 
allowance  for  quarters.  The  rental  rate, 
as  used  in  the  preceding  sentence,  is  the 
rate  obtained  after  the  additions  or 
deductions  required  or  authorized 
elsewhere  in  this  circular  have  been 
applied  to  the  base  rental  rate,  including 
that  requirement  contained  in 
subsection  7c,  that  the  rental  rate,  after 
adjustments,  will  not  be  less  than  50 
percent  of  the  base  rental  rate. 

(3)  Instances  of  hardship.  In  certain 
hardship  cases  where  continued 
occupancy  of  public  quarters  by  former 
uniformed  service  members  and 
dependents  or  by  dependents  of 


deceased  service  members  is  permitted, 
an  amount  equivalent  to  the  member's 
full  basic  allowance  for  quarters  and 
other  housing  allowances  (i.e..  Variable 
Housing  Allowance,  etc.]  may  be 
charged  for  such  periods  of  time  as  may 
be  properly  allowed  in  each  particular 
case.  Occupancy  of  quarters  in  such 
instances  will  normally  not  exceed  60 
days. 

Similarly,  former  Federal  employees 
(or  other  occupants)  and  dependents  or 
dependents  of  deceased  Federal 
employees  (or  other  occupants)  may 
continue  to  occupy  Government  rental 
quarters  for  a  period  normally  not  to 
exceed  60  days.  Such  occupants  will 
continue  to  pay  the  established  rental 
rate  for  those  quarters. 

(4)  Alternative  requirements.  The 
provisions  of  this  circular  will  not  apply 
in  the  following  instances: 

(a)  When  employees  attend  training 
programs  at  Federal  or  private  facilities 
a.nd  the  cost  of  housing  is  factored  into 
the  program  cost  to  the  agency  or 
through  other  means,  the  valuation  rules 
of  this  circular  need  not  be  applied,  so 
long  as  the  per  diem  rate  (or  actual  per 
diem  expense  rates)  paid  the  employee 
is  set  to  reflect  the  fact  that  the  housing 
is  provided  at  no  cost  to  the  employee. 
In  other  than  training  situations  when 
employees  are  receiving  per  diem  (or 
actual  per  diem  expense  rates]  and 
occupying  Government  housing,  the  per 
diem  paid  the  employees  is  set  to  reflect 
the  fact  that  the  housing  is  provided  at 
no  cost  to  the  employee. 

(b)  When  employees  are  receiving  a 
remote  worksite  commuting  allowance, 
in  accordance  with  5  U.S.C.  S  5942,  and 
housing  is  provided  at  no  cost  to  the 
employees,  the  allowance  paid  will 
consist  of  factors  other  than  the  housing 
cost  portion  of  the  allowance. 

(5)  Exceptions.  Efforts  have  been 
made  in  the  preparation  of  this  circular 
to  allow  for  unusual  circumstances  that 
may  exist  with  respect  to  rental 
quarters.  Exceptions  to  the  requirements 
included  in  this  circular  will  be 
permitted,  therefore,  only  upon  written 
request  and  in  those  very  unusual 
circumstances  when  it  is  demonstrated 
to  the  Office  of  Management  and  Budget 
that  the  application  of  the  provisions  of 
this  circular  will  not  result  in  a  rental 
rate  equivalent  to  the  reasonable  value 
of  the  quarters  to  the  occupant.  If  an 
exception  is  granted  by  the  Director  of 
the  Office  of  Management  and  Budget, 
the  agency  concerned  will  be  notified  in 
writing. 

8.  Agency  Regulations.  The  following 
guidelines  must  also  be  observed  in 
establishing  charges  for  rental  quarters 
and  related  facilities  and  in  developing 


agency  regulations  and  procedures 
implementing  this  circular 

a.  Conflicts  of  interest.  To  avoid 
potential  conflicts  of  interest,  agencies 
will  not  assign  employee  occupants  of 
quarters  or  their  subordinates  to 
perform  appraisals  or  serve  as  members 
of  regional  survey  teams  used  to 
recommend  rents  and  other  charges. 

b.  Consistent  local  patterns; 
Interagency  Committees.  Where  several 
different  Federal  agencies  provide  rental 
quarters  in  the  same  area,  those 
agencies  will  take  necessary  steps  to 
ensure  a  consistent  local  pattern  in  rents 
and  utility  rates.  In  particular,  such 
agencies  are  urged  to  establish 
interagency  committees  to  coordinate 
and  oversee  the  establishment  of 
consistent  and  uniform  rental  rates. 

c.  Agency  records  regarding 
recommendations  and  adjustments.  A 
full  record  of  the  findings  and 
recommendations  of  the  appraiser  or 
survey  team,  as  well  as  documentation 
to  justify  administrative  adjustments, 
will  be  kept  by  the  agency  concerned. 

d.  Agency  central  records  and 
supervision.  Sufficient  information  will 
be  maintained  centrally  by  the  agency 
to  allow  agency  management  to  be 
informed  of,  and  to  monitor,  the  status 
of  administration  of  the  requirements  of 
this  circular. 

e.  Reconsideration,  procedures  for. 
Agencies  will  provide  a  procedure  for 
dealing  with  requests  for 
reconsideration  of  rental  determinations 
and  other  changes. 

f.  Leave  status,  charges  during. 
Employees  on  leave  will  continue  to  be 
charged  for  quarters  and  related 
facilities,  unless  the  quarters  are 
vacated  and  made  available  for 
reassignment. 

g.  Landlord-tenant  relationship.  To  aid 
all  agency  administrative  officials  and 
employees  in  understanding  how  the 
circular  is  to  be  applied,  agencies  will 
make  clear  that  they  assume  the 
customary  responsibilities  of  the 
landlord  and  that  those  who  occupy 
rental  quarters  assume  the  customary 
responsibihties  of  tenants. 

h.  Required  occupancy.  Agency 
regulations  will  specify  the  conditions 
under  which  the  agency  head,  or  his  or 
her  designee,  will  require  occupancy  of 
Government  rental  quarters,  in 
accordance  with  the  limitations  cited  in 
5  U.S.C.  5911(e). 

i,  Safe  and  sanitary  quarters.  Agency 
heads  will  ensure  that  Government 
rental  quarters  are  safe  and  sanitary. 
Although  adjustments  to  the  Basic  rental 
rate  are  permitted  for  such 
circumstances  as  excessive  heating  and 
cooling  cost,  poor  condition,  and  lack  of 
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potable  water.  »ucfa  condiboos  should 
not  be  pennitted  to  coatinoe  any  longer 
than  absolutely  necessary. 

j.  Agency  housing  o^icers.  Eadi 
Federal  agency  that  provides  rental 
quarters  shall  appoint  a  principal 
hwiaing  officer  with  responsibility  lo 
supervise  the  agency's  implementation 
of  the  policies  of  this  circolar. 

9.  Inquiries.  For  infbnnation 
concerning  this  circular,  contact  the 
Office  of  Management  and  Budget 
Office  of  Federal  Procurement  Pobcy. 
725  17th  Street,  NW,  Washington.  DC 
20603,  telephoae  (202)  396-6«10l 
Richard  C.  Darman. 
Director. 

Appendix 

Isolatiea  Ac^uatment  Computatioa 

The  monthly  adiustxient  for  isotatioo.  a< 
descnbed  in  f  7c(l],  is  computed  as  follows: 

•  Step  1.  Determine  the  one-way  distance 
in  miles  ffrom  tlie  qoarters  to  the  nearest 
established  mmm unity)  for  each  affected 
category  of  tranaportation  listed  in  Figure  1. 
Enter  miieage^s)  in  the  appropriate  biock(s] 
under  coluvn  B. 

•  Step  2  Mnitipiy  mileage  fignrcs  entered 
in  Coluiaa  B  by  poin4  valaaa  Malad  in  Columa 
A  for  each  affected  cntsgaty  al  transportation 
to  produce  one-way  points  for  each  cata0Ofy. 
Add  20  points  to  the  category  4  subtotal  and 
27  points  to  the  category  5  subtotal  to  reflect 
relative  differences  in  cost  or  time  by  use  of 
these  modes  of  liaveL 

•  Step  X  Add  ail  categories  of  one-way 
points  in  Column  C  to  produce  total  ona-way 
potats.  (Tha  total  aaiat  cxead  30  pointa  or 
there  is  no  ajustment  for  isotation.) 

Rgurel 


Figure  1—ContimMd 


^W 

Cc*- 

umn  A 

ColuinnBon*> 

ColumnC 

POM 

way  tmIm 

SJLtJJ% 

vaiM 

' 

(i)PaMd 

tj» 

X 

coadsr 

raa. 

(2) 

1.5 

X 

IM- 

pavwJ 

but 

nt- 

pravatf 

road. 

(3) 

2i> 

V 

Uniat- 

pro«ed 

road. 

(4)\MMr. 

2.5 

X 

snow- 

-f  2>~ 

nwDsa^ 

pack 

animal. 

toaiar 

• 

ottMr 

pecwt 

putpoaa 

connay- 

■nca. 

(5)Aa    .    . 

4.* 

X 

Coi- 
Catogorv      umn  A       CoKimn  8  one- 


CollOTM  C 


Tairi 


.♦27- 


•  Step  4.  Calculate  the  Isolation 
Adjustment  Factor  (lAF)  using  the  following 
formula:  Multipty  2  (to  reflect  round-trip 
points)  by  4  (to  reflect  namber  of  trips  per 
month)  and  then  oiultipiy  by  txjixx  (CSA's 
current  aatomobile  milaaga  aliawanea^  For 
exaiaple.  the  C8A  mileags  allowaBce.  as  of 
the  date  of  this  circular,  is  S0.25  per  aiile. 
resultitig  ia  a  lAF  of  2.0  (rounded  to  the 
nearest  tenth). 

1AP>2.0 

•  Step  5.  Multiply  total  adjasted  points  by 
the  Isolation  Ad|u8trnent  Factor  lo  produce 
the  aiontUy  adiostment  for  isoiation 
(rounded  to  the  nearest  whole  dollar). 
Monthly  Adjustnteat  » 

IndaoK 

Additional  pay  and  aRowances.  prohibited 
Adjustments 

periodic  and  cycle  wear 

aorveys  or  appraisals  re  salts 
Adiaatasnta.  baae  reatal  rata 

adhoc 

Coaaamar  Price  Index 
Adjustments,  base  rental  rates 

every  fifth  year 
Adjustments.  CPI 

effcctive.  when 

newly  actfinred  quarters,  hntiar 
Adjustments.  increnwNtal 
Adjustiaesta.  tsakatioB 

effective  when 
Adjustments,  atiKties 

effective  when 
Administrative  adjustments 

40  percent  limit 

90  percent  Mmit 

changes  in 

excesefve  heating  and  eooftng  coats 

inposMiona  oa  privacy  or  living  space 

iastructions 

isolated  lacations 

quarters  of  excesaive  or  inadequate  size  or 
quality 

site  amenities 

supplements tton  of  salary,  prohibited 

transient  and  temporary  use  of  quarters 
Agency 
Agency  delei  inination 

tmsasiis  heating  arxi  cooling  costs, 
adjastnent 

privacy  and  Uving  space 

reassigranent  of  quarters  will  aet  benefit 
the  gavemnent 

re<yiired  occupancy,  when 

temporary  quarters,  two  households, 
adjustment 

use  of  quarters  for  official  business 
Agency  hoaaing  ofTicers 
Agency  records  regarding  recommendations 

and  adiastmenis 
Agency  tacoida.  central  maintenance 


Agency  regulatioas 

agency  central  records  and  supervision 

conflicts  of  interest 

consistent  local  patterns 

guidelines  for 

Interagency  Committees 

landlord-tenant  relatiohsfiip 

leave  status,  charges  during 

reooastderation.  prorednres  for 

required  occupancy,  when 

safe  and  sanitary  quarters,  necessity  for 
Agency  review 

survey  and  appraisal  results 
Agency  supervuion 
Alaska 

established  communities 
Alternative  requirements 
Apartments 
Appendbc 
Applicability 
Appraisal  method 

agency  adiustments  to  results,  when 

base  rental  rate 

conditions  and  limitations 

instructions 

no  administrative  adjustments,  when 

recognized  real  estate  valuation  principles 

rural  areas 

urban  and  suburban  locations 
Authorities 

5  U.S.C.  5538 

5  U.S.C.  5911 

5USC.  5011(e) 

5 use.  5Wl(f) 

5  U.SC.  SM2 

37  U.S.C  403(e) 

42  U.9.C.  ISStaff) 

42  U.S.C.  1594b    . 

EO.  IMOe.  SecUoo  9 
Authority 

Automobile  tnilgay»  allowance 
Bachelor  quarters 
Barracks-type  structures 
Base  rental  rate 

adjustments  to  obtain 

methods  of  determining 
Basic  allowance  for  quarters,  nniformed 

personnel 
Bunkhouses 
Cabins 

Census,  decennial 
Charges  for  quarters.  calcuiatioB 
Charges  for  related  facibttes 
Church  housing 
Cir.  A-46.  inapplicable  to 
Commercially-provided  housing 
Common-use  space 

assignment 
Comparabilify.  principle  of 
Coaiparable  housing 

defiaitian 
Compliance  with  Clrcalar  A-4S 

agency  review  of  survey  and  appraisal 
results 
Conflicts  of  interest 
Consistency 

Consistency,  rental  rates 
Consumer  Price  Index 
Contractor  employees 
Contractors 

Coordination  of  agency  rate  determinations 
Coverage 
CPI  adiustments 

effective,  when 
Cycle  year  ad)nstiBents 
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Defense,  Secretary  of 
Definitions 

agency 

base  rental  rate 

comparable  housing 

established  community 

related  facilities 

rental  quarters 
Deflated  housing  market 
Dormitories 
Dwellings 
Electric  service 
Employer-provided  housing 
Energy  consumption,  government  policy 
Equivalence,  test  of 
Established  communities 

Alaska 
Established  community 

defmition 
Exceptions 

written  request 
Facilities 
Fairness 

between  employees 

between  government  and  employee 

impartial  study  of  private  housing 

results  of  surveys  and  appraisals 
Fire  protection 
Free  housing 

Friends,  provisions  of  housing 
Fuel 
Furnishings 

actual  replacement  costs 

adjustment  for,  actual  replacement  costs 

charges  for 
Garbage  removal 
General  Services  Administration 
Government  policy 

energy  consumption 
Government  rental  housing,  other 
GSA  mileage  allowance 
Guard  stations 
Hallways 
Hardship 

dependents  of  deceased  federal  employees 

dependents  of  deceased  uniformed  service 
members 

dependents  of  former  federal  employees 

dependents  of  other  occupants 

former  federal  employees 

former  uniformed  service  members 

other  occupants 
High-cost  areas 
House  trailers 
Housekeeping  units 
Housing  officers 
Housing,  provided  at  no  cost.  Cir.  A-45 

inapplicable 
Housing  provided  as  incidental  service 
Inadequate  public  quarters 
Inapplicability  of  Cir.  A-4S 

attendance  at  training  programs 

receipt  of  per  diem  or  actual  per  diem 
expense  rates 
Increases  in  rental  rates,  substantial 

incremental  adjustments 
Inducements,  prohibited 
Inflated  housing  market 
Inquiries 
insurance,  fire 
Interagency  Committees 
Interagency  coordination 

duplication  of  efforis  and  inconsistent  rates 
Interpretation  of  Circular 
Isolation  adjustment 

appraisals  ' 


Isolation  adjustment  computation 
Isolation  Adjustment  Factor  (lAF) 
Isoiation  adjustment,  annual 
Landlord-tenant  relationship 
Laundry 

Lawn  care  ' 

Leave  status,  charges  during 
Living  space 

administrative  adjustment  for  imposition 
on 
Lobby 

Local  pattern,  consistency 
Lookouts 
Lounge  areas 
Low-cost  areas 
Metropolitan  Statistical  Area 
Mileage  allowance,  automobile.  GSA 
Mobile  homes 
Nearest  established  community 

use  of  other  than 
Newly  acquired  quarters 

establishment  of  rental  rates 
Noise 

Nonhousekeeping  units 
Occupancy  of  existing  housing, 
encouragement 

proscription 
Office  of  Federal  Procurement  Policy 
Office  of  Management  and  Budget 
Office  of  Management  and  Budget.  Director 
Other  housing 

church-provided 

government  (federal,  state,  local) 
Other  persons 
Other  services 

Per  diem  or  actual  per  diem  expense  rates 
Periodic  adjustments 
Police  protection 
Policy 

determination  of  rents 

private  housing  market,  reliance  on 
Privacy 

administrative  adjustment  for  imposition 
on 

proportional  deductions 

repeated  public  visits 

restrictions  imposed  by  federal  agencies 

space  devoted  to  official  use 
Private  housing  market,  reliance  on 
Procedures 
Public  quarters 
Purpose  of  Cir.  A-45 
Qualification,  principle  of  comparability 
Quality,  inadequate  or  excessive,  adjustment 

for 
Quarters  not  originally  built  for  use  as 

quarters 
Reasonable  value 

Reasonable  value  to  employee,  rents 
Reasonableness 

results  of  surveys  and  appraisals 
Reconsideration,  procedures  for 
Recruiting 

rents  not  to  be  an  obstacle 
Recruitment  or  retention,  inducements,    - 

prohibited 
Related  facilities 

charges  for,  determination 

definition 
Relatives,  provision  of  housing 
Remote  worksite  commuting  allowance 
Rental  quarters 

definition 
Rental  rates 

consistent  local  pattern 

duplication  of  agency  efforts  and 
inconsistent  rates 


Rental  rates,  determination  of 

Rents,  determination  of,  policy 

Required  occupancy,  when 

Rescission 

Residence  hotel-type  structures 

Retention 

rents  not  to  be  an  obstacle 
Review 

Agency  review  of  survey  and  appraisal 
results 

special  determination  regarding  privacy  or 
living  space,  when 
Rooming  houses 
Rule  of  equivalence 
Rural  areas 

Safe  and  sanitary  quarters,  necessity 
Sanitation  service 
Seasonal  quarters 
Secretary  of  Defense 
Secretary  of  Transportation 
Services,  other 

garbage  removal 

laundry 

lawn  care    i 

snow  removal 

trash  removal 
Site  amenities 

Appraisals 

electric  service 

fire  protection 

fuel 

noise  ' 

odors 

police  protection 

sanitation  service 

telephone  service 

water  supply 
Size,  inadequate  or  excessive,  adjustment  for 
Snow  removal 
Space  devoted  to  official  use 

Appraisals 
Stairs  I 

Storage 

Subsidies,  prohibited 
Substandard  quarters 
Suburban  areas 
Supervision  of  agency  administration  of 

Circular  A-45 
Surgeon  General  of  the  Public  Health  Service 
Survey  method 

adequate  sampling,  area  large  enough  for 

adjustments  following  review 

base  rental  rate 

conditions  and  limitations 

economic  models 

encouraged 

extremely  high  or  low  rental  rates, 
distortion  from 

instructions 

periodic  review,  unusual  private  rental 
market 

severe  economic  conditions 

size  of  area  selected 

statistical  techniques 

use  of  more  than  one  nearest  established 
community 
Telephone  service 
Temporary  quarters 
Temporary  use  of  quarters 
Tents 

Trailer  pads 
Trailers  ] 

Transient  quarters 
Transient  use  of  quarters 
Transportation.  Secretary  of 
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Trash  removal 

Two  houaeholdA.  temporary  qfLiutaxa. 

adjustment  for 
U.S.  City  Ave.  Revised  Consumer  Price  Indax 
Uniformed  service  personnel 

basic  allowance  for  quarters 

charges  to 
Unsuitable  quarters 

occMpancy  of 
Urban  areas 
Utilities 

actual  reatfings.  when 

cable  television 

charges  for 

charges  to  be  clearly  sho«vn  and  separated 
from  reat  charges 

electricity 

government  furnished,  charges  combined, 
when 

government  furnished,  not  metered, 
determination  of  charges 

government  furnished,  not  metered, 
engineering  estimates 

government  furnished,  same  rate  as 
residential  rate 

government  furnished,  to  be  metered  or 
measured 

local  utility  company  estimates 

natural  gas 

oU 

propane 

sewer 

telephone 

to  be  billed  directly  to  occupants 

to  be  furnished  by  private  companiec 

water 
Utilities,  heating  or  cooling  costs,  excesshe 

Appraisals 
waOTVOdHS 
Water  supply 

(FR  Doc.  91-28068  Filed  11-21-01:  ft>«6  s«) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  Na  301-«7] 

CoiT«ct«d  Notic*  of  InMattOR  of 

S«c«k>n3(ttl 

0«t«rm<natk>fi»  and  I 

Action:  Canadian  Export*  of  Softwood 

Lumbar 

agency:  Office  of  the  United  State* 
Trade  Representative. 
ACTION:  Issuance  of  corrected  notice  of 
initiation  of  investigation  under  section 
302(b)(l](A)  of  the  Trade  Act  of  1974.  as 
amended  (19  U.SXL  2412(bHlKA)i 
notice  of  determinatione  and 
expeditious  action. 

SUMMAMY:  On  October  4. 1991.  the 
United  States  Trade  Repretcotative  (thi 
"USTR")  announced  the  initiatioii  at  an 
investigation  under  section  302fbHlKA) 
of  the  Trade  Act  of  1974.  as  amended 
("the  Trade  Act"),  with  respect  to 
certain  acts,  policies  and  practices  of 
the  Government  of  Canada  affectiog 
exports  to  the  United  State*  of  aoltwoed 


lumber  and  dcterauned  pursuant  to 
section  304  of  the  Trade  Act.  that  certain 
Canadian  Government  acts,  poticie*  and 
practices  are  unreawmabie  and  btirden 
or  restrict  United  States  commerce,  and 
that  expeditious  action  in  this  matter 
was  required.  Notice  of  these  actioos 
wa»  published  in  tbe  Fadaral  Ragiitar  on 
October  a  1991  (56  FR  50738)  (the  "prior 
notice"). 

The  purpose  of  this  notice  is  to 
provide  certain  technical  corrections  to 
the  prior  notice,  consistent  with  the 
stated  purpose  of  the  actions  described 
in  that  notice,  namely  to  restore  and 
maintain  the  status  quo  ante.  The  Annex 
to  this  notice  cwitaina  a  complete  text  of 
the  amended  notice.  The  effective  date 
of  the  amended  notice  ie  October  4, 
1991. 

AODflESSES:  Office  of  the  United  States 
Trade  Representative,  600 17th  Street 
NW..  Washington.  DC  20506. 
row  FUfrTMCR  iMPomiuTiOM  contact: 
Donald  M.  PhflKps.  Assistant  United 
States  Trade  Representative  for 
Industry,  (20^  395-5656;  or  Timothy 
Reif,  Associate  General  Counsel  (202) 
395-6800  (for  legal  issues). 
SUPPLSMCNTAflV  INFORMATION:  The 

following  changes  to  the  "Summary" 
section  of  the  prior  notice  will  be  made: 

(1)  Amend  the  last  sentence  of  the 
paragraph  that  begiiM  "Accordingly,  the 
USTR  determined  that  *  *  '".to  read  as 
follows:  "Tbe  withholding  or  extension 
of  liquidation  and  the  bonding 
requirements  vyill  apply  to  entries  filed 
prior  to  the  effective  date  of  the 
suspension  of  liquidation,  if  any.  under 
the  preliminary  subsidy  determinatkxi." 

The  following  changes  to  tbe 
"Supplementary  Information"  section  of 
the  prior  notice  will  be  made: 

(1)  Amend  the  paragraph  that  begin* 
"This  action  shall  apply  to  all  entries 

*",  to  read  as  foflows.  "This  action 
shafl  apply  to  all  entries  of  softwood 
lumber  originating  in  listed  provinces 
entered  from  Canada  on  or  after 
October  4, 1991,  and  before  the  effective 
date  of  the  saspensioii  ol  liqaidatioo.  if 
any,  under  the  preliminary  subsidy 
determination  of  the  Department  of 
Commerce." 

(2)  The  following  sentence  will  be 
added  to  the  end  of  that  paragraph: 
"This  action  will  not  apply  to  any 
shipments  of  softwood  lumber  exported 
to  the  United  States  prior  to  October  4. 
1991,  but  entered  into  the  United  States 
after  October  4^  1991,  if  an  export 
certificate  for  the  shipment 
demonstrating  that  the  shipment  was 
exported  prior  to  October  4, 1991,  is 
provided" 

(3)  A  new  paragraph  immediately 
after  the  next  to  last  parapaph  wiU  be 


added,  that  reads:  "Althon^  the 
Provinces  of  Prince  Edward  Island 
Nova  Scotia,  New  Brunswick  and 
Newfoundland  are  exempt  from  the 
bonding  requirements  and  potential  duty 
liability,  this  exemption  shall  not  apply 
to  certain  softwood  lumber  products 
produced  from  Crown  timber  harvested 
in  any  other  Province." 

(4)  In  addition,  in  the  prior  notice,  the 
USTR  announced  that  that 
determination  "may  be  amended,  inter 
alia,  to  provide  for  possible  adiustments 
to  bonding  requirements  or  duty  liability 
applying  to  remanufactured  products  or 
lumber  produced  from  U.Sl  origin  logs." 
In  that  regard,  the  following  language 
will  be  substituted  for  that  paragraph: 
"In  the  December  16, 1987  amendment  to 
the  MOU,  a  provision  was  included  that 
exempted  from  the  export  charge  each 
year  up  to  366  million  board  feet  of 
lumber  produced  in  Canada  from  U.S.- 
origin  logs.  The  CovcmraenI  of  Canada 
is  responsible  for  allocating  this 
exemption  to  individual  companies.,. 

For  entries  of  softwood  himber 
produced  from  U.S.-origin  logs  made 
during  the  period  from  October  4, 1991 
until  the  effective  date  of  the  suspension 
of  liquidation,  if  any,  under  the 
preliminary  subsidy  determiaation  of 
the  Department  of  Coasmeice 
(hereinafter  the  "interim  period"),  a 
single  entry  bond  in  the  amount 
specified  in  this  (and  in  the  prior)  notice 
for  each  province  of  origin  will  be 
required  The  Secretary  shall  determine, 
at  the  time  such  entries  are  liquidated, 
whether  entries  qualify  for  the 
remainder  of  the  annual  exemption 
provided  for  under  the  MOU  for  imports 
of  lumber  prodoced  from  US. -origin 
logs.  No  duties  will  be  assessed  on 
entries  made  during  the  interim  period  if 
the  entry  is  determined  by  the  Secretary 
to  be  covered  by  the  exemption.  The 
Secretary  will  not  grant  any  exemptions 
without  information  provided  by  the 
Government  of  Canada  regarding  tbe 
amount  of  the  allocation  used  and  the 
amount  remaining  for  each  company. 

For  tbe  remanofactared  products 
listed  in  appendices  3  and  4,  rtie>fOU 
stated  that  the  export  charge  would  be 
assessed  on  the  value  of  the  softwood 
lumber  used  in  the  manufacture  of  the 
products,  not  tha  value  added  by  the 
remanufacturing  process.  Canadian 
exporters  were  required  by  the  MOU  to 
provide  details  regarding  die  input 
material  on  the  export  notices  submitted 
to  U.S.  Customs  with  each  lumber 
shipment 

For  entries  of  remanufactured 
softwood  lumber  products  listed  in 
appendices  3  and  4  entered  during  the 
interim  period,  die  Secretary  witt  require 
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a  single  entry  bond  in  the  amount 
specified  in  Uus  (and  in  the  prior)  notice 
for  the  province  of  origin  based  on  the 
value  of  the  softwood  lumber  used  in  the 
manufacture  of  the  merchandise.  The 
Secretary  shall  require  adequate 
documentatioB  of  the  nature  and  value 
of  such  material  Any  duties  impnsrd  on 
such  entries  made  during  the  interim 
period  will  be  based  on  this  value. 

AppandbcS 

Remanufactured  Products 
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ladder  Rails. 

Tank  Stock. 

Masl.  Spv  and  Bom  Imtm. 

Note:  The  number  and  product  descrtptioa 
refer  to  the  Standard  Grading  Rules  for  West 
Coast  Lumber. 

Appendix  4 

Additional  RemamifactvrBd  Products 

1.  Certain  Specialty  Reawnufactured  Cut 
Stock 

Remanufactured  lumber  products 
which  are  cut  to  customer  specification 
not  exceeding  90  inches  in  length.  This 
category  covers  lumber  produced  in  a 
secondary  manafactnring  fadUty 
commonly  for  industrial  type 
applications.  The  cot  stodc  is  lumber  cut 
to  size  in  dimensions  specified  by 
customers  to  suit  the  particular  end  use 
when  further  manufoctured. 

The  valuation  methodology  for 
remanufactured  cut  stock  meeting  the 
above  definition  shall  only  apply  to  the 
following  products  if  they  are  dassifiad 
by  the  Secretary  as  softwood  prodacts 
in  Harmonized  Tariff  Schedole  Codes 
4407.100a  4409.K»a  440S.1020  and 
4409.1090: 

•  Pallet  stock.  (Pallet  stock  consists  of 
remanufactured  stock  supplied  to  pallet 
manufactures  for-6ulher  manufacture 
into  pallets.) 

•  Box  spring  mattress  busne 
compoaeots.  (Pre-cut  bed  frame 


components  are  supplied  to 
manufacturers  of  box  spring  mattresses 
which  use  the  components  for  side  rails, 
end  rails,  slats,  etc.  in  box  spring 
mattress  frames.  Such  compannts  are 
supplied  to  castoraer  spedficatioos.) 

•  Crating  stock. 

•  BoK  stock. 

•  Cleat  stock  and  blanks  therefor. 

•  Turning  squares. 

•  Furniture  stock. 

•  Toy  blanks. 

•  Slat  blocks  and  louvres. 

•  Short  blocks  up  to  and  induding  48 
inches  in  length  which  are  used  for 
subsequent  finger  jointing  into,  for 
example,  window  sash  and  frame  parts, 
door  jambs,  and  stock  for  porch 
columns. 

•  Finger  jointed  cut  stock;  and  stock 
for  finger  jointing  possessing  machined 
ends,  i.e.,  finger  joints,  but  not  yet  glued. 

•  Kiln  sticks  used  to  separate  lumber 
in  kilns. 

•  Vegetable  stakes. 

2.  Softwood  Lumber  fhvssare  Treated 
With  Preservative  or  Fire  Retardant 
Chemicals 

Pressore  treating  means  impregnation 
with  preservative  or  fire  retardant 
chendcals  under  pressure.  Pressore 
treated  lumber  shall  adhere  to  American 
Wood  Preservers  Associated  Book  of 
Standards  or  the  equivalent  Canadian 
Standards  Association  (CSA)  pnwhrct 
standard.  In  accordance  with  dtese 
standards,  treated  lomber  should  have  a 
chemical  retention  of  at  least  .25  lbs.  per 
cubic  foot  and  should  also  meet  the 
chemical  penetration  requirement  of  at 
least  ^oof  an  inch. 

Preservative  chemical  means  any 
suitable  substance  that  is  toxic  to  fungi, 
insects  and  other  wood  destroying 
organisms. 

Fire  retardant  chemical  means  any 
suitable  substance  that  reacts  under 
combustion  to  form  an  insulating  char 
on  the  wood  surface. 

In  trade  pariance,  the  products  are 
usually  described  with  names  such  as; 
Pressure  treated  wood  treated  wood, 
fire  retardant  treated  wood,  FRTW, 
pressure  treated  dimension  lumber, 
treated  boards,  FRTW  decking. 

Only  the  costs  associated  with  the 
treating  process  will  be  exempt  from  the 
charge. 

3,  Furring  Strips  and  Roofing  Strips 

These  products  are  usually  used 
across  structural  members  of  walls  and 
ceilings  to  serve  as  a  base  for  the 
attachment  of  wall,  ceiliag  and  roof 
materials.  This  calagory  is  lindted  to 
dimensions  of  1  x  2  inchest  1x3  inches. 
V*  X  3  inchea.  1x4  indms  and  2x2 
inches.  This  category  covers  hitting 


strips  and  roofing  strips  produced  ki  a 
secondsry  milling  operations,  i.e.,  an 
operation  in  which  the  initial  input  in 
softwood  lumber  which  has  "touched 
the  groond"  between  ite  primary  and 
sacandary  milling.  This  seooodary 
milling  provision  regarding  this  product 
category  does  not  prejudice  the 
questions  of  the  provision's  applicability 
to  other  prodacts  subject  to  this 
valuation  methodology. 

4.  Tongue  and  Groove  Roof  and  Floor 
Decking 

Tongue  and  groove  decking  is  laid  on 
its  widie  face  to  provide  s  structural 
deck  (i.e.,  floors  and  roofs).  Tongue  and 
groove  decking  is  available  in  two 
grades — select  and  commercial.  It  is 
commonly  svailable  tai  three  diicknesses 
38  mm,  64  mm  and  BB  mm.  The  two 
thicker  sizes  are  double  tongue  and 
grooved.  It  is  usually  purchased  in 
random  lengtlis.  Such  products  should 
conform  to  National  Lumber  Grades 
Audiority  (NLGA)  stondards.  This 
category  covers  tongue  and  groove  roof 
and  floor  decking  produced  ia  a 
secondary  milling  operation,  i.e.,  an 
operation  in  which  the  initial  input  in 
softwood  himber  which  has  **tooched 
the  ground"  between  its  primary  and 
secondary  milling.  This  secondary 
milling  proviston  regarding  this  product 
category  does  not  prejudice  the  question 
of  the  provision's  applicability  to  odier 
pnxhtcts  subject  to  this  valtiation 
methodology. 

5.  Edge-Glued  Panels  and  Lumber 

Produced  from  lumber  which  is  cut 
into  smaller  pieces  of  various  tengths 
and  widths  which  are  then  edge-gl«ed, 
surfaced  and  finished  to  spedfic 
dimensions  according  to  customer 
specification.  They  are  used  in  the 
maoufcture  of  products  such  as  garage 
doors,  furniture,  shelving  and  decorative 
panels.  Edge-gluing  yields  wide  pieces 
with  a  high  degree  oif  stability  with  th* 
added  advantage  of  removing 
undesirable  charaderistics.  End-glaing 
is  not  covered  in  this  category. 

6.  Finger  jointed  Ltmiber 

End-glued  lumber  used  to  make,  for 
examp^,  door  jambs,  headers,  window 
stock,  panelling  and  other  prodods 
induding  those  used  in  structural 
applications.  Conforms  to  NLGA  Special 
Product  Standards  for  finger  jointed 
lumber,  as  applicable." 

General  Counsel. 

Annex 

•UMMANV:  On  October  4, 19B1.  the 
United  States  Trade  Representative  (the 
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"USTR")  initiated  an  investigation  under 
section  302(b)(1)(A)  of  the  Trade  Act  of 
1974  as  amended  ("the  Trade  Act"), 
with  respect  to  certain  acts,  policies  and 
practices  of  the  Covemment  of  Canada 
affecting  exports  to  the  United  States  of 
softwood  lumber.  Subsequently,  at  the 
direction  of  the  President,  the  USTR 
determined  pursuant  to  section  304  of 
the  Trade  Act,  that  certain  Canadian 
Government  acts,  policies  and  practices 
are  unreasonable  and  burden  or  restrict 
United  States  commerce,  and  that 
expeditious  action  in  this  matter  is 
required. 

Accordingly,  the  USTR  determined 
that  the  appropriate  action  at  this  time 
is  to  withhold  or  extend  liquidation  of 
entries  of  imports  of  softwood  lumber 
products  originating  in  certain  provinces 
and  territories  of  Canada,  until  the 
completion  of  a  countervailing  duty 
investigation  of  softwood  lumber 
imports  that  the  Department  of 
Commerce  intends  to  self-initiate.  To 
that  end,  the  USTR  further  determined 
that  imports  of  softwood  lumber 
products  originating  in  certain  provinces 
and  territories  of  Canada  will  be  subject 
to  duties  of  up  to  15  percent  ad  valorem. 
The  imposition  of  such  duties  will  be 
contingent  upon  afflrmative  final 
subsidy  and  injury  determinations  in  the 
countervailing  duty  investigation,  and 
will  apply  with  respect  to  entries  filed 
on  or  after  October  4,1991.  The 
withholding  or  extension  of  liquidation 
and  the  bonding  requirements  will  apply 
to  entries  filed  prior  to  the  effective  date 
of  the  suspension  of  liquidation,  if  any, 
under  the  preliminary  subsidy 
determination, 

USTR  invites  comments  from  the 
public  on  the  matters  being  investigated 
and  on  these  determinations.  Because 
expeditious  action  is  required,  the  USTR 
has  made  these  determinations  prior  to 
receiving  public  comment  in  accordance 
with  section  304(b)(1). 

SUPPLEMEMTARY  INFORMATKMC  On  June 
5. 1986,  the  Department  of  Commerce 
("the  Department")  initiated  a 
countervailing  duty  investigation  as  a 
result  of  an  industry  petition  regarding 
softwood  lumber  products  from  Canada. 
On  October  22, 1986,  following  a 
preliminary  determination  of  injury  by 
the  U.S.  International  Trade 
Commission  ("ITC"),  the  Department 
published  a  preliminary  determination 
estimating  that  subsidies  of  IS  percent 
ad  valorem  were  being  provided  to 
Canadian  producers  of  certain  softwood 
lumber  products. 

On  December  30, 1986,  the  United 
States  and  Canada  signed  a 
Memorandum  of  Understanding  on 
Trade  in  Softwood  lumber  ("MOU"). 


Under  the  MOU,  the  Government  of 
Canada  agreed  to  impose  a  15  percent 
export  charge  on  certain  softwood 
lumber  products;  such  charge  could  be 
reduced  or  eliminated  for  lumber  from 
provinces  that  instituted  replacement 
measures  increasing  stumpage  or  other 
charges  on  the  harvest  of  timber.  In 
return,  the  U.S.  lumber  industry 
withdrew  its  petition  and  the 
Department  terminated  its  investigation. 

On  the  same  date,  the  President  took 
action  under  section  301  of  the  Trade 
Act  of  1974  to  ensure  that  the  objectives 
and  commitments  of  the  MOU  were 
fulfilled.  52  PR  231.  233  (January  5, 1987). 
In  particular,  the  President  determined 
that  the  inability  of  the  Government  of 
Canada  during  an  interim  period 
following  the  signing  of  the  MOU  to 
collect  export  charges  constituted  a 
burden  and  restriction  on  U.S., 
commerce.  As  a  result,  the  President 
proclaimed  a  temporary  increase  in 
rates  of  duty  on  softwood  lumber 
products  from  Canada. 

On  September  3, 1991,  the 
Government  of  Canada  announced  that 
it  would  terminate  the  MOU  in  30  days. 
Beginning  on  October  4, 1991,  Canada 
will  no  longer  collect  export  charges  on 
softwood  lumber  products  as  agreed 
under  the  MOU. 

As  a  consequence,  the  United  States, 
which  in  December  1986  terminated  its 
countervailing  duty  investigation  in 
reliance  upon  Canada's  undertakings  in 
the  MOU,  will  be  denied  the  o^set  that 
had  been  provided  by  Canadian  export 
charges  against  possible  injurious 
Canadian  subsidies.  Due  to  the  limited 
notice  provided  by  Canada  in 
terminating  the  agreement  and  the 
amount  of  time  required  for  the 
Department  once  again  to  make  a 
preliminary  subsidy  determination,  the 
Department  is  unable  in  the  short  period 
leading  up  to  that  determination  to 
impost  interim  protective  measures. 

Accordingly,  action  by  the  United 
States  is  required  during  this  interim 
period  in  order  to  restore  and  maintain 
the  status  quo  ante.  Since  the 
Government  of  Canada  has  refused  to 
collect  export  charges  to  offset  possible 
subsidies  during  this  period,  the  United 
States  is  compelled  to  exercise  its  rights 
and  to  take  enforcement  measures 
arising  out  of  the  MOU  by  imposing 
temporary  measures  to  safeguard 
against  an  influx  of  possible  injurious 
subsidized  Canadian  softwood  lumber. 

Section  302(b)(1)(A)  of  the  Trade  Act 
authorizes  the  USTR  to  initiate  an 
investigation  under  chapter  1  of  title  III 
of  the  Trade  Act  (commonly  referred  to 
as  "section  301")  with  respect  to  any 
matter  in  order  to  determine  whether  the 


matter  is  actionable  under  section  301. 
Matters  actionable  under  section  301 
include,  inter  alia,  acts,  policies,  and 
practices  of  a  foreign  country  that  are 
imreasonable  and  burden  or  restrict  U.S. 
commerce. 

On  October  4, 1991,  the  USTR.  having 
consulted  pursuant  to  section 
302(b)(1)(B)  of  the  Trade  Act. 
determined  that  an  investigation  should 
be  initiated  with  respect  to  certain  acts, 
policies,  and  practices  by  the 
Government  of  Canada  affecting  exports 
to  the  United  States  of  certain  softwonH 
lumber  products.  The  USTR  further 
determined  that  expeditious  action  is 
required  in  this  matter,  because  Canada 
has  terminated  the  MOU  and  because 
consultations  with  the  Government  of 
Canada  have  failed  to  result  in  a 
mutually  satisfactory  solution. 
Accordingly,  the  USTR,  at  the  specific    • 
direction  of  the  President,  has  made  the 
following  determinations  pursuant  to 
section  304  of  the  Trade  Act. 

Determinations 

(a)  That  acts,  policies,  and  practices 
of  the  Government  of  Canada  regarding 
the  exportation  of  softwood  lumber  to 
the  United  States,  specifically  the  failure 
of  the  Government  of  Canada  to  ensure 
the  continued  collection  of  the  export 
charges  of  softwood  lumber  envisioned 
by  the  MOU,  are  unreasonable  and 
burden  or  restrict  U.S.  commerce;  and 

(b)  That  expeditious  action  is  required 
and  that  the  appropriate  action  at  this 
time  is  to  impose  contingent,  temporary 
increased  duties  on  the  articles 
identified  in  appendix  1  ("softwood 
lumber"  or  "such  products")  that 
originate  in  those  provinces  and 
territories  listed  in  appendix  2  ("listed 
provinces"). 

In  accordance  with  the  above 
determinations,  the  following  action 
shall  be  taken  under  section  301: 

This  action  shall  apply  to  all  entries  of 
softwood  lumber  originating  in  listed 
provinces  entered  from  Canada  on  or 
after  October  4, 1991,  and  before  the 
effective  date  of  the  suspension  of 
liquidation,  if  any,  under  the  preliminary 
subsidy  determination  of  the 
Department  of  Commerce.  This  action 
will  not  apply  to  any  shipments  of 
softwood  lumber  exported  to  the  United 
States  prior  to  October  4, 1991,  but 
entered  into  the  United  States  after 
October  4, 1991,  if  an  export  certificate 
for  the  shipment  demonstrating  that  the 
shipment  was  exported  prior  to  October 
4, 1991.  is  provided. 

The  Secretary  of  the  Treasury  (the 
"Secretary")  shall  impose  bonding 
requirements  as  follows:  For  softwood 
lumber  originating  in  the  province  of 
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Quebec,  a  sin^  entry  boixl  in  the 
amount  of  0.2  percent  of  the  entered 
value  for  entries  filed  before  November 
1, 1991.  aad  3.1  percent  of  the  entered 
value  for  entries  filed  on  or  after 
November  1, 19i}l:  and  for  such  products 
originating  ia  other  listed  provinces, 
except  British  Columbia,  a  single  entry 
bond  in  the  amount  of  15  percent  of  the 
entered  value. 

The  Secretary  shall  require  adequate 
documentation  of  the  province  of  origin 
of  softwood  hnnber,  inchidhig.  at  his 
discretion,  certification  by  the  importer 
of  record  as  to  province  of  origin  of  such 
products,  if  the  required  documentation 
is  not  provided,  the  entries  shall  be 
subject  k)  a  single  entry  bond,  and 
potential  liability,  in  the  amount  of  15 
percent  of  the  entered  value. 

The  Secretary  of  Commerce  shall 
monitor  the  apphcation  of  replacement 
measures  in  British  Columbia  and 
Quebec  In  conducting  such  monitoring, 
the  Secretary  of  Commerce  shall  obtain 
relevant  information  and  asnstance 
from  other  federal  agencies,  as 
appropriate.  If  the  Secretary  of 
Commerce  considers  that  any  such 
replacement  measures  have  been 
altered  so  as  to  reduce  their  effect  in 
replacing  in  whole  or  in  part  the  15 
percent  export  charge  required  by  the 
MOU,  he  shall  so  advise  the  USTK.  In 
such  case,  the  USTR  will  direct  the 
Secretary  of  the  Treasury  to  revise  the 
bonding  requirements  or  impose  an 
mcreased,  contingent  rate  of  duty,  not  to 
exceed  15  percent  ad  valorem,  on  the 
entry  of  softwood  lumber  originating  in 
the  relevant  province. 

The  Secretary  of  the  Treasury  shall 
withhold  or  extend,  as  appropriate, 
liquidation  of  all  entries  of  softwood 
lumber  from  the  listed  provinces  until 
the  imposition  of  duties,  it  any. 
Imposition  of  a  duty  shall  be  contingent 
upon  an  affirmative  final  subsidy 
determination  by  the  Department  of 
Commerce  and  an  alGrmative  final 
injury  determination  1^  the  ITC  io  the 
countervailing  duty  investigation  to  be 
initialed  by  the  Department  Unless  the 
USTR  has  directed  the  Secretary  to 
revise  the  bonding  requirements  or  duty 
liability,  the  rate  of  duty  shall  be 
determined  as  foUowi: 

(1)  For  softwood  lumber  originating  in 
the  province  of  Quebec,  B.2  percent  ad 
valorem  for  ent-ries  filed  before 
November  1, 1991.  3.1  percent  ad 
valorem  for  entries  filed  on  or  after 
November  1. 1991,  or,  if  it  is  lower,  the 
rate  of  subsidy,  if  any,  found  in  the  final 
Department  of  Commerce 
determination: 

(2)  For  such  products  originating  in  the 
province  of  British  Columbia,  zero  rate 
of  duty; 


(3)  For  such  products  originating  in 
other  listed  provinces,  the  lesser  of  15 
percent  ad  valorem  or  the  rate  of 
subsidy,  if  any,  found  in  the  final 
Department  of  Commerce 
determination; 

(4)  For  such  products  for  which  the 
required  origin  documentation  is  not 
provided,  the  lesser  of  15  percent  ad 
valorem  or  the  rate  of  subsidy,  if  any, 
found  in  the  final  Department  of 
Commerce  determination. 

In  the  event  of  a  negative  preliminary  or 
final  injury  determination,  or  in  the 
event  of  a  negative  final  subsidy 
determination,  no  duty  shall  be  imposed. 

Although  the  Provinces  of  Prince 
Edward  Islaod.  Nova  Scotia.  New 
Brtnswick  and  Newfoondland  are 
exempt  from  the  bonding  requirements 
and  potential  duty  liability,  this 
exemption  shall  not  apply  to  certain 
softwood  lumber  products  produced 
from  Crown  timber  harvested  in  any 
other  Province. 

in  the  December  16. 1967  amendment 
to  the  MOU,  a  provision  was  included 
that  exempted  from  the  export  charge 
each  year  up  to  365  million  board  feet  of 
lumber  prodooed  in  Canada  from  U3.- 
origin  logs.  The  Government  d  Canada 
is  responsible  for  allocating  this 
exemption  to  individual  companies. 

For  entries  of  softwood  himber 
produced  from  U.S.-origin  logs  made 
during  the  period  from  October  4. 1991 
until  the  elective  date  of  the  suspension 
of  liquidation,  if  any,  onder  the 
preliminary  subsidy  determination  of 
the  Department  of  Commerce 
(hereinafter  the  "interim  period"),  a 
single  entry  bond  in  the  amount 
specified  in  this  (and  in  the  prior)  notice 
for  each  province  of  origin  wrill  be 
required.  The  Seoetary  shall  determine, 
at  the  time  such  entries  are  liquidated, 
whether  entries  qualify  for  the 
remainder  of  the  annual  exeanption 
provided  for  under  the  MOU  for  imports 
of  lumber  produced  from  U.S.-origin 
logs.  No  duties  will  be  assessed  on 
entries  made  during  the  interim  period  if 
the  entry  is  determined  by  the  Secretary 
to  be  covered  by  the  exemption.  The 
Secretary  will  not  grant  any  exemptions 
without  information  provided  by  the 
Government  of  Canada  regarding  the 
amount  of  the  allocation  ased  and  the 
amount  remaining  for  each  company 

For  the  remanufactured  products 
listed  in  appendices  3  and  4.  the  MOU 
states  that  the  export  charge  would  be 
assessed  on  the  value  of  the  softwood 
lumber  used  in  the  BMoufacture  of  the 
products,  not  the  value  added  by  the 
remaaufacturing  process.  Canadian 
exporters  were  required  by  the  MOU  to 
provide  details  regarding  the  input 


material  on  the  export  notices  stibant1«>d 
to  U.S.  Customs  with  each  lumber 
shipment. 

For  entries  of  remanufactured 
softwood  lumber  products  listed  in 
appendices  3  and  4  entered  during  the 
interim  period,  the  Secretary  will  require 
a  single  entry  bond  in  the  amount 
specified  in  this  (and  in  the  prior)  notice 
for  the  province  of  origin  iMised  on  the 
value  of  the  sofhvood  lumber  used  in  the 
manufacture  of  the  merchandise.  The 
Secretary  shall  require  adequate 
documentation  of  the  nature  and  value 
of  such  material.  Any  duties  imposed  on 
such  entries  made  during  the  interim 
period  will  be  based  on  this  value. 

Appendix  1 

Products  imported  in  subheadings 
4407.1000  of  the  Harmonized  Tariff 
Schedule  (HTS)  of  the  United  States: 
Coniferous  wood  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planed,  sanded  or  finger-jointed,  of  a 
thickness  exceeding  6  nun:  and 

Products  imported  in  subheading 
4409.1010  and  4409.1090  of  the  HTS: 
coniferous  wood  siding  (including  strips 
and  friezes  for  parquet  flooring,  not 
assembled)  continuously  shaped 
(longued,  grooved,  rebbitted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed:  and  other  coniferous  wood 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued.  grooved,  rabbitted. 
chamfered,  V-jolnted.  beaded,  molded, 
rounded  or  the  like)  along  any  of  its 
edges  or  feces,  whether  or  not  planed, 
sanded  or  finger-Jointed:  and 

Products  imported  in  subheading 
4409.1020  of  the  HTS:  coniferous  wood 
flooring  (including  strips  and  frieses  for 
parquet  flooring,  not  assembled) 
contintKMtsly  shaped  (tongued.  grooved, 
rabbitted.  chamfered.  V  jointed,  beaded, 
molded,  rounded  or  the  like)  along  any 
of  its  edges  or  faces,  whether  or  not 
planed,  sanded  or  fmger-jointed. 

Appoadix2 

Alberta 

British  Columbia 

Manitoba 

Ontario 

Quebec 

Saskatchewan 

Northwest  Territories 

Yukon  Territories 
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AppemfixS 

Remanufactured  Products 


Nunter 

Product 

101 

Firaah. 

109 

FkMh     Panamg     and    CMng 

CMingandBnc 

C«ang     and     Sidkig     (Excapt 

CMlar) 
B«va<  SKing  (Cadar). 
Bawal  Stfng  (ExcafM  Cadar). 
V.a  Stinping.  K.D. 
Panaing  (Fxcapt  Cadw). 
Panating  (Cadar). 
Qudar. 

10?  ..    . .  

104 

105 

106 

107 

loa 

110 

*'i 

ii» 

11?         

BaBaw.lC0. 

lie 

1^     

LMh. 
Door  Slock. 

157 

1*1 

Window    Saah    Cutlinga,    Ooor 

Cuttinga. 
Mniilng  Stock. 

Laddar  and  Pota  Stock 
LaddarRaia. 

163 

1M 

187 

T«ik  Stock. 

178 

Maat.  Spar  and  Boat  Lumbar. 

Note:  The  number  and  product  description 
refer  to  the  Standard  Grading  Rules  for  West 
Coast  L4unber. 


AppeiHfix4 

Additional  Remanufactured  Products 

1.  Certain  Specialty  Remanufactured  Cut 
Stock 

Remanufactured  lumber  products 
which  are  cut  to  customer  speciHcation 
not  exceeding  90  inches  in  length.  This 
category  covers  lumber  produced  in  a 
secondary  manufacturing  facility 
commonly  for  industrial  type 
applications.  The  cut  stock  is  lumber  cut 
to  size  in  dimensions  specified  by 
customers  to  suit  the  particular  end  use 
when  further  manufactured. 

The  valuation  methodology  for 
remanufactured  cut  stock  meeting  the 
above  definition  shall  only  apply  to  the 
following  products  if  they  are  classified 
by  the  Secretary  as  softwood  products 
in  Harmonized  Tariff  Schedule  Codes 
4407.1000,  4409.1010.  4409.1020  and 
4409.1090: 

•  Pallet  stock.  (Pallet  stock  consists  of 
remanufactured  stock  supplied  to  pallet 
manufacturers  for  further  manufacture 
into  pallets). 

•  Box  spring  mattress  frame 
components.  (Pre-cut  bed  frame 
components  are  supplied  to 
manufacturers  of  box  spring  mattresses 
which  use  the  components  for  side  rails, 
end  rails,  slats,  etc.  in  box  spring 


mattress  frames.  Such  components  are 
supplied  to  customer  specifications.) 

•  Crating  stock. 

•  Box  stock. 

•  Cleat  stock  and  blanks  therefor. 

•  Turning  squares. 

•  Furniture  stock. 

•  Toy  blanks. 

•  Slat  blocks  and  louvres. 

•  Short  blocks  up  to  and  including  48 
inches  in  length  which  are  used  for 
subsequent  finger  jointing  into,  for 
example,  window  sash  and  frame  parts, 
door  jambs,  and  stock  for  porch 
columns. 

•  Finger  jointed  cut  stock;  and  stock 
for  finger  jointing  possessing  machined 
ends,  Lc  finger  joints,  but  not  yet  glued. 

•  Kiln  sticks  used  to  separate  lumber 
in  kilns. 

•  Vegetable  stakes. 

2.  Softwood  Lumber  Pressure  Treated 
With  Preservative  or  Fire  Retardant 
Chemicals 

Pressure  treating  means  impregnation 
with  preservative  or  fire  retardant 
chemicals  under  pressure.  Pressure 
treated  lumber  shall  adhere  to  American 
Wood  Preservers  Associated  Book  of 
Standards  or  the  equivalent  Canadian 
Standards  Association  (CSA)  product 
standard.  In  accordance  with  these 
standards,  treated  lumber  should  have  a 
chemical  retention  of  at  least  .25  lbs.  per 
cubic  foot  and  should  also  meet  the 
chemical  penetration  requirement  of  at 
least  4/10  of  an  inch. 

Preservative  chemical  means  any 
suitable  substance  that  is  toxic  to  fungi, 
insects  and  other  wood  destroying 
organisms. 

Fire  retardant  chemical  means  any 
suitable  substance  that  reacts  imder 
combustion  to  form  an  insulating  char 
on  the  wood  surface. 

In  trade  parlance,  the  products  are 
usually  described  with  names  such  as: 
Pressure  treated  wood,  treated  wood, 
fire  retardant  treated  wood,  FRTW, 
pressure  treated  dimension  lumber, 
treated  boards,  FRTW  decking. 

Only  the  costs  associated  with  the 
treating  process  will  be  exempt  from  the 
charge. 

3.  Furring  Strips  and  Roofing  Strips 

These  products  are  usually  used 
across  structural  members  of  walls  and 
ceilings  to  serve  as  a  base  for  the 
attachment  of  wall,  ceiling  and  roof 
materials.  This  category  is  limited  to 
dimensions  of  1  x  2  inches,  1x3  inches, 
5/4  x  3  inches  1x4  inches,  and  2x2 
inches.  This  category  covers  furring 
strips  and  roofing  strips  produced  in  a 


secondary  milling  operations,  i.e.,  an 
operation  in  which  the  initial  input  in 
softwood  lumber  which  has  "touched 
the  ground"  between  its  primary  and 
secondary  milling.  This  secondary 
milling  provision  regarding  this  product 
category  does  not  prejudice  the  question 
of  the  provision's  applicability  to  other 
products  subject  to  this  valuation 
methodology. 

4.  Tongue  and  Groove  Roof  and  Floor 
Decking 

Tongue  and  groove  decking  is  laid  on 
its  wide  face  to  provide  a  structural 
deck  (i.e.,  floors  and  roofs).  Tongue  and 
groove  decking  is  available  in  two 
grades — select  and  commercial.  It  is 
commonly  available  in  three  thicknesses 
38  mm,  G4  mm  and  89  mm.  The  two 
thicker  sizes  are  double  tongue  and 
grooved.  It  is  usually  purchased  in 
random  lengths.  Such  products  should 
conform  to  National  Lumber  Grades 
Authority  (NLGA)  standards.  This 
category  covers  tongue  and  groove  roof 
and  floor  decking  produced  in  a 
secondary  milling  operation,  i.e.,  an 
operation  in  which  the  initial  input  in 
softwood  lumber  which  has  "touched 
the  ground"  between  its  primary  and 
secondary  milling.  This  secondary 
milling  provision  regarding  this  product 
category  does  not  prejudice  the  question 
of  the  provision's  applicability  to  other 
prf}ducts  subject  to  this  valuation 
methodology. 

5.  Edge-Glued  Panels  and  Lumber 

Produced  from  lumber  which  is  cut 
into  smaller  pieces  of  various  lengths 
and  widths  which  are  then  edge-glued, 
surfaced  and  finished  to  specific 
dimensions  according  to  customer 
specification.  They  are  used  in  the 
manufacture  of  products  such  as  garage 
doors,  furniture,  shelving  and  decorative 
panels.  Edge-gluing  yields  wide  pieces 
with  a  high  degree  of  stability  with  the 
added  advantage  of  removing 
undesirable  characteristics.  End-gluing 
is  not  covered  in  this  category. 

6.  Finger  Jointed  Lumber 

End-glued  lumber  used  to  make,  for 
example,  door  jambs,  headers,  window 
stock,  panelling  and  other  products 
including  those  used  in  structural 
applications.  Conforms  to  NLGA  Special 
Product  Standards  for  finger  jointed 
lumber,  as  applicable. 

[FR  Doc  91-28156  Filed  11-21-01: 8:45  am] 
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PEACE  CORPS 


Notice  of  Submleeion  of  Public  Uee 
Form  Review  Request  to  ttie  Office  of 
Management  and  Budget 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1961  (44  U.S.C.  chapter 
35),  the  Peace  Corps  of  the  United  States 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  an  extension  to  use  the  Hotline 
Employer  Follow-up  Questionnaire 
through  September  3a  1994.  This  form  is 
completed  voluntarily  by  employers 
who  have  placed  announcements  in  the 
Hotline  job  bulletin  and  provides 
information  on  the  number  of  returned 
Peace  Corps  Volunteers  who  applied, 
were  interviewed  and/or  were  hired. 
The  information  is  necessary  for  Peace 
Corps  to  determine  the  effectiveness  of 
Hotline.  Two  revisions  have  been  made. 
Peace  Corps  now  clarifies  the  use  of  the 
information  by  stating  that  the 
information  may  be  used  for  release  as 
general  program  information,  but  will 
maintain  confidentiality  of  personal 
information  of  respondent  and 
organization. 

Information  About  the  Questionnaire 

Agency  Address:  Peace  Corps.  1990  K 
Street,  NW..  Washington.  DC  20526. 

Title  and  Agency  Number.  Hotline 
Employer  Follow-up  Questionnaire, 
Form  #PC-15ia 

7>pe  of  Request.  Form  extension 
approval. 

Frequency  of  Collection:  Occasional. 

General  Description  of  Respondents: 
Employers  who  have  placed 
announcements  in  HOTLINE. 

Estimated  Number  of  Respondents: 
1,200  annually. 

Estimated  Hours  for  Respondents  to 
Furnish  Information:  0.10  hours  each. 

Respondents  Obligation  to  Reply: 
Voluntary. 

Comments:  Comments  on  this  form 
should  be  directed  to  Lin  Liu.  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 
DC  20523.  A  copy  of  this  form  may  be 
obtained  from  Susan  Musich,  Returned 
Volunteer  Services,  Peace  Corps, 
telephone:  (202)  606-3126.  This  notice  is 
issued  in  Washington.  DC,  on  November 
5. 1991. 

Collina  Reynolda, 

Associate  Director  for  Management 
(FR  Doa  91-26124  Filed  11-21-01;  8:45  un] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations;  FIMng 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Cttange  of 
the  Midwest  Stock  Eicttange, 
Incorporated  Requesting  a  Six-Month 
Extension  of  the  SuperMAX  Pilot 
Program 

(RelMse  No.  34-29949;  FHe  No.  SR-M8E- 

•1-15] 

November  18, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  IS 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  13, 1991,  the  Midwest 
Stock  Exchange,  Incorporated  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and 
simultaneously  publishing  an  order 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Ternu  of  SulMtance  of 
the  Proposed  Rule  Change 

The  Midwest  Stock  Exchange. 
Incorporated  ("MSE")  proposes  to 
extend  its  pilot  program,  whereby  the 
guaranteed  execution  price  of  small 
agency  market  orders  received  over  the 
Midwest  Automated  Execution  System 
(MAX)  are  automatically  improved  from 
the  consolidated  best  bid  or  offer 
according  to  certain  pre-defined  criteria 
(SuperMAX)  until  May  14. 1992.  The 
Commission  first  approved  SuperMAX 
on  a  six  month  pilot  basis  on  May  14, 
1990.'  The  current  six-month  extension 
of  the  pilot  program  expired  on 
November  14, 1991. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  'The  Proposed  Rule 
Change 

In  its  filing  with  the  Commissioa  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sununaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  proposed  Rule 
Change 

On  November  14. 1990.  the 
Commission  approved  the  extension  of 
SuperMAX  on  a  pilot  basis/  The  MSE 
proposes  to  extend  the  pilot  program  for 
another  six-month  period.  Super.MAX 
allows  for  small  agency  market  orders 
to  be  guaranteed  an  execution  at  a  price 
that  is  better  than  the  consolidated  best 
bid  or  offer  according  to  certain  pre- 
defined criteria.  The  six  month 
extension  of  the  pilot  period  will  allow 
the  Exchange  to  analyze  the 
effectiveness  of  SuperMAX  in 
conjunction  with  an  Enhanced  version 
of  SuperMAX,  which  proposed  rule 
filing  is  pending  with  the  Commission. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
in  that  it  will  promote  just  and  equitable 
principles  of  trade  and  will  help  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  will  foster  competition 
among  markets. 

fB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Midwest  Stock  Exchange 
Incorporated,  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants  or  Others 

Comments  on  SuperMAX  were 
informally  received  from  Members  and 
were  unanimously  favorable. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Cliange  and  Timing  for 
Commission  Action 

The  MSE  requests  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
extending  its  pilot  program  until  May  14, 
1992,  prior  to  the  thirtieth  day  after 
publication  of  the  notice  in  the  Federal 
Register.  The  proposed  rule  change 
implementing  the  pilot  program  has 
been  published  for  comment  in  the 
Federal  Register '  previously,  and  there 
have  been  no  adverse  comments  on  it. 
The  MSE  believes  it  appropriate  to 
approve  the  extension  of  the  pilot 
program  so  that  the  Exchange  may  have 


>  See  Securities  Bxcbaoge  Act  Raiaasa  Na  28014, 
May  14. 19S0.  order  approvii^  SR-MSB-eO-OS. 


■  See  Securiliet  Exchange  Act  Releate  No.  2SS17 
November  14. 1080.  order  partiatly  approving  MSG 
90-17. 

■  See  Securitie*  Exchange  Act  Release  N»  2*014 
(May  14. 1990)  SB  PR  ZOaSS 
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additional  time  to  analyze  the 
effectiveness  of  SuperMAX  without  any 
break  in  operation. 

The  Commission  finds  that  the 
proposed  rule  change  extending  the  pilot 
program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  VISE  and.  in  particular,  the 
requirements  of  section  6^  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
extending  the  pilot  program  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof, 
in  that  accelerated  approval  is 
appropriate  to  extend  the  pilot  program 
until  May  14. 1992.  without  interruption. 

IV.  Solicitation  of  Coooients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20548.  Copies  of  the 
submissions,  all  snbsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  vrritten  commonications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  13, 1991. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  extending  the  pilot 
program  until  May  14. 1982,  be  and 
hereby  is  approved. 

For  the  ConuniMion  by  the  Diviaion  of 
Market  Regulation,  pttnniant  to  delegated 
authority,  17  CFR  2a0.3O-3(a)(12). 
Margarat  H.  McFarUMl. 
Deputy  Secretary. 

[FR  Doc.  91-28144  Filed  11-21-91;  8:45  aa] 
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[R«L  No.  IC-18409(  812-77M) 

Liquid  Institutional  Res«rv«t,  et  aL; 
Notice  of  Application 

November  15, 1991. 

AOOICV:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPUOUfTS:  Liquid  Institntional 
Reserves  (the  "Trust");  Kidder  Peabody 
Asset  Management,  Inc.:  and  Kidder, 
Peabody  &  Co.  Incorporated. 
REI.EVANT  ACT  SECTIONS:  Application 
pursuant  to  section  6(c)  of  the  Act  for  an 
order  exempting  applicants  from 
sections  18(f).  18(g).  and  18(i)  of  the  Act 
SUMMARY  OF  APPUCATtOK  Applicants 
seek  a  conditional  order  to  permit  the 
various  series  of  the  Trust  to  issue  and 
sell  two  classes  of  securities  that  would 
be  identical  in  all  respects  except  for 
diffierences  related  to  shareholder 
services  plan  expenses,  voting  rights, 
exchange  privileges,  and  class 
designation. 

FUNQ  DATE:  The  initial  application  was 
filed  on  April  19, 1991.  Amended  and 
restated  appHcations  were  filed  on 
November  7. 1991  and  November  15, 
1991. 

HEARINQ  ON  NOTIFICATION  OF  HEARWe: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  9, 1901,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natnre 
0^  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
AOONCSSCS:  Secretary,  SEC,  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants,  c/o  Kidder,  Peabody  A  Co. 
Incorporated,  10  Hanover  Square,  New 
York,  New  York  10006-3592,  Attn: 
Lawrence  H.  Kaplan,  Esquire. 
FON  FURTHER  INF0NMAT10N  COffTACT: 
Barry  A.  Mendelson,  Staff  Attorney,  at 
(202)  504-2284.  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulations). 

SUPPLEMENT AAY  INFORMATION:  The 

following  is  a  summary  of  the 
appIicatioiL  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  was  organized  as  a 
Massachusetts  business  trust  on 
February  14. 1991.  On  February  15, 1991. 
the  Trust  registered  under  the  Act  as  an 


open-end  management  investment 
company  and  filed  a  registration 
statement  on  Form  N-lA.  which  was 
declared  effective  on  May  23, 1991.  The 
Trust  currently  is  composed  of  three 
series — the  Treasury  Securities  Fund, 
the  Government  Securities  Fund,  and 
the  Money  Market  Fund  (the  'Tunds").' 

2.  Kidder.  Peabody  ft  Co.  Incorporated 
(the  "Distributor")  is  the  distributor  of 
the  Trust's  shares.  Kidder  Peabody 
Asset  Management,  Inc.  (the  "Adviser"), 
a  wholly  owned  subsidiary  of  the 
Distributor,  serves  as  investment 
adviser  and  administrator  of  the  Trust 

3.  Applicants  seek  relief  that  would 
permit  the  Funds  to  issue  two  classes  of 
shares,  "Institutional  Shares"  and 
"Financial  Intermediary  Shares."  The 
Institutional  Shares  are  available  for 
purchase  currently.  The  Financial 
Intermediary  Shares  will  be  available 
for  purchase  upon  the  issuance  of  the 
order  requested  hereby.  Applicants' 
proposal  will  peroiit  investors  holding 
shares  of  a  particular  class  ia  one  Fund 
to  exchange  those  shares  for  shares  of 
the  same  class  in  another  Fund. 

4.  The  Funds  do  not  impose,  and  do 
not  propose  to  impose,  any  sales  loads, 
redemption  charges,  or  rule  12b-l  fees. 
The  minimum  initial  investment  in  the 
Funds  is  $250,000,  with  no  subsequent 
investment  mininram. 

5.  The  Ftmds  are  designed  primarily 
for  institutions  as  an  economical  and 
convenient  means  for  the  investment  of 
short  term  funds  that  they  hold  for  their 
own  account  (the  Institutional  Shares) 
or  hold  or  manage  for  others  (the 
Financial  Intermediary  Shares).  These 
institutions  include  banks,  corporations, 
trust  companies,  insurance  companies, 
brokers,  pension  funds,  employee 
benefit  plans,  trusts,  estates,  and 
educational,  religious,  and  charitable 
organizations.  The  Financial 
Intermediary  Shares  will  be  offered  only 
to  or  through  such  institutions  and  will 
not  be  available  for  poichaae  by 
individuals  directly  from  the  Trust  or  the 
Distributor. 

6.  If  the  requested  order  is  granted,  the 
Trust's  board  of  trustees  will  adopt  a 
Shareholder  Services  Plan  ("P!an'^.  The 


'  The  term  "Fund"  aa  uaed  tn  the  application  and 
in  thia  notice  alao  relatea  to  any  future  teriea  of  the 
Truat  and  to  any  otbar  regiatered  open-end 
manaftmefit  inveatraent  company  or  aertea  thereof 
(a)  for  which  Kidder  Peabody  Aaaet  Managemant. 
Inc.,  or  a  company  under  common  control  therewith, 
ia  the  apoaaor  and  aervee  aa  the  inveatmenl  adviaer, 
inveatnwnt  manager,  and/or  adminiatialor.  and  for 
which  Kidder.  Peabody  &  Co.  Incorporated,  or  a 
company  under  common  control  therewith,  aervea 
aa  distributor,  and  (b)  whoae  share*  are  dividmi  into 
two  claaaes  that  may  ba  iaauad  and  sold  on  a  baaia 
identical  in  all  material  reapecta  to  that  described  in 
the  appiicatioii. 
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Plan  will  be  adopted  and  operated 
pursuant  to  procedures  affording  the 
major  protections  to  investors  provided 
by  rule  12b-l.  except  that  shareholders 
will  not  enjoy  the  voting  rights  specified 
in  the  rule. 

7.  Pursuant  to  the  Plan,  the  Trust  will 
enter  into  a  shareholder  services 
agreement  ("Service  Agreement")  with 
each  institution  that  purchases  Financial 
Intermediary  Shares  of  the  Funds 
requiring  the  institution  to  provide 
support  services  to  its  customers 
("Customers")  who  are  the  benefit 
owners  of  such  shares.  Such  services 
will  include,  but  not  be  Umited  to: 
aggregating  and  processing  purchase 
and  redemption  requests  from 
Customers  and  placing  net  purchase  and 
redemption  orders  with  the  Trust's 
Distributor;  providing  Customers  with  a 
service  that  invests  ^e  assets  of  their 
accounts  in  Financial  Intermediary 
Shares;  processing  dividend  payments 
on  behalf  of  Customers:  providing 
information  periodically  to  Customers 
showing  their  positions  in  each  Fund; 
arranging  for  bank  wires;  responding  to 
Customer  inquiries  relating  to  the 
services  performed  by  the  institution; 
providing  sub-accounting  with  respect  to 
shares  beneficially  owned  by  Customers 
or  the  information  to  the  Trust 
necessary  for  sub-accounting;  and 
forwarding  shareholder  communications 
from  a  Fund  to  Customers,  if  required  by 
law. 

8.  In  consideration  for  providing  the 
foregoing  services,  an  institution  will 
receive  .30%,  on  an  annuahzed  basis,  of 
the  average  daily  net  asset  value  of  the 
Financial  Intermediary  Shares  held  by 
the  institution  for  its  Customers  (the 
"Service  Payment").  The  amount  of  the 
Service  Payment  may  be  increased  In 
the  future,  but  only  after  appropriate 
disclosure  to  affected  shareholders. 
Under  the  terms  of  the  Service 
Agreements,  institutions  will  be  required 
to  provide  to  their  Customers  a  schedule 
of  any  additional  fees  that  they  may 
charge  Customers  in  connection  with 
their  investments  in  Financial 
Intermediary  Shares. 

9.  Investors  purchasing  the  Financial 
Intermediary  Shares  and  receiving  the 
services  provided  under  the  Plan  will 
bear  the  costs  associated  with  those 
services,  but  would  also  enjoy  exclusive 
shareholder  voting  rights  with  respect  to 
thffTrust's  arrangements  with 
institutions. 

10.  By  creating  and  offering  the 
Financial  Intermediary  Shares  in 
connection  with  the  Plan,  as  described 
above,  and  by  also  offering  the 
Institutional  Shares  independently  of  the 
Plan,  the  Trust  believes  that  the  Funds 
may  be  able  to  achieve  added  fiexibility 


in  meeting  the  service  and  investment 
needs  of  shareholders  and  future 
investors.  Applicants  believe  it  is 
appropriate  for  the  expense  of  the 
Service  Payments  to  be  borne  by  the 
Customers  who  benefit  from  such 
services  and  not  by  the  holders  of 
Institutional  Shares.  Applicants 
acknowledge  that  this  objective  could 
be  achieved  by  organizing  a  separate 
investment  portfolio  for  each  class  of 
Financial  Intermediary  Shares  to  be 
created,  but  believe  that  this  alternative 
would  be  inefficient,  and  in  some 
instances  economically  or  operationally 
unfeasible.  Applicants  assert  that 
organizing  and  operating  additional 
investment  portfolios  would  cause  the 
Trust  to  incur  unnecessary  accounting 
and  bookkeeping  costs. 

11.  Except  for  differences  relating  to 
class  designation,  the  allocation  of 
Service  Payment  expenses,  exchange 
privileges,  and  voting  rights,  as 
described  above  and  in  condition  1 
below,  the  Financial  Intermediary 
Shares  will  be  identical  in  all  respects  to 
the  Institutional  Shares.  Each 
Institutional  Share  and  Financial 
Intermediary  Share  of  a  Fimd  will 
represent  an  equal,  proportionate 
interest  in  the  assets  belonging  to  that 
Fund.  Thus,  in  the  event  of  liquidation, 
shareholders  will  be  entiUed  to  share 
pro  rata  in  the  net  assets  of  the 
applicable  Fund  available  for 
distribution  to  shareholders. 

12.  The  net  asset  value  of  all 
outstanding  shares  in  a  Fund  will  be 
computed  on  the  same  days  and  at  the 
same  times  by  adding  the  value  of  all 
portfolio  securities  and  other  assets 
belonging  to  the  Fund,  subtracting  the 
liabilities  charged  to  the  Fund,  and 
dividing  the  result  by  the  number  of 
total  shares  outstanding. 

13.  The  gross  income  of  each  Fund 
will  be  allocated  on  a  pm  rata  basis  to 
the  outstanding  shares  of  the  Fund 
regardless  of  class.  Similarly,  all 
expenses  incurred  by  a  Fund,  except  for 
the  expense  of  Service  Payments,  will 
be  borne  on  a  pro  rata  basis  by  the 
outstanding  shares  of  the  Fund 
regardless  of  class.  The  net  income  of 
both  classes  of  shares  will  be  delcared 
daily  and  paid  monthly  to  shareholders. 

14.  Because  of  the  Service  Payments 
that  will  be  borne  by  the  Financial 
Intermediary  Shares,  the  net  income  per 
share  of  that  class  of  a  Fund  will  be 
lower  than  the  net  income  per  share  of 
the  Institutional  Shares  of  the  same 
Fund.  To  ensure  that  the  net  asset  value 
per  share  of  all  shares  of  a  Fimd  remains 
the  same  regardless  of  variations  in  net 
income  per  share  from  day  to  day. 
institutions  entitled  to  receive  Service 
Payments  may  be  required  to  waive 


some  or  all  of  any  Service  Payment.  See 
condition  16  below. 

Applicants'  Legal  Analysts 

1.  Applicants  request  an  exemptive 
order  pursuant  to  section  6(c)  of  the  Act 
to  the  extent  that  the  proposed 
implementation  of  the  Plan  with  regard 
to  the  Trust's  Financial  Intermediary 
Shares  and  the  allocation  of  certain  fees 
to  shareholders  of  the  Financial 
Intermediary  Shares  might  be  deemed: 
(a)  To  result  in  a  "senior  security" 
writhin  the  meaning  of  section  18(g)  of 
the  Act  and  therefore  to  be  prohibited 
by  section  18(f)(1)  of  the  Act:  and  (b)  to 
violate  the  equal  voting  provisions  of 
section  18(i)  of  the  Act.  The 
implementation  of  the  Plan  and  the 
allocation  of  Service  Payments  expenses 
solely  to  Financial  Intermediary  Shares 
may  result  in  one  class  of  shares  having 
"priority"  over  another  as  to  payment  of 
dividends  and  of  the  two  classes  of 
shares  having  unequal  voting  rights,  in 
contravention  of  the  aforementioned 
provisions  of  the  Act. 

2.  In  support  of  the  requested  order, 
applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
is  equitable  and  will  not  discriminate 
against  any  group  of  shareholders. 
Investors  purchasing  Financial 
Intermediary  Shares  and  receiving  the 
services  provided  under  the  Plan  will 
bear  the  costs  associated  with  those 
services  and  will  enjoy  exclusive 
shareholder  voting  rights  with  respect  to 
the  Trust's  arrangements  with  financial 
intermediaries.  Applicants  also  assert 
that  implementation  of  their  proposal 
will  save  the  organizational  costs  and 
other  continuing  costs  that  would  be 
incurred  if  the  Trust  were  required  to 
establish  separate  investment  portfolios. 
In  addition,  to  the  extent  that  the  Funds 
are  able  through  the  proposed 
arrangement  to  expand  their 
shareholder  base  to  a  greater  degree 
than  they  would  otherwise,  all 
shareholders  irrespective  of  class  will 
benefit  since  the  Funds"  fixed  costs  will 
be  spread  over  a  greater  number  of 
shareholders.  Finally,  applicants  assert 
that  the  proposed  arrangement  will  not 
lead  to  any  of  the  abuses  that  section  18 
was  designed  to  eliminate. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
granting  the  requested  relief; 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  between  each  class 
of  shares  representing  interests  in  the 
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same  portfotra  will  relate  solely  to:  (a) 
The  impact  of  the  Senrice  f^aymenta 
made  by  the  Funds  under  the  Plan 
relating  to  the  Financial  Intermediary 
Shares  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  property  allocated  to  one 
class  which  shall  be  approved  by  the 
SEC  pursuant  to  an  amended  order;  (b) 
voting  rights  on  matters  that  pertain  to 
the  Trust's  arrangements  with  financial 
intermediaries:  (c)  the  designation  of 
each  class  of  shares  of  a  Fund:  and  (d) 
differing  exchange  privileges,  insofar  aa 
each  class  of  shares  in  a  Fund  ta 
exchangeable  only  for  shares  of  the 
same  class  in  ancthCT  Fund. 

2.  The  Trustees  of  the  Trust,  including 
a  majority  of  the  independent  Trustees, 
will  approve  the  arrangements  relating 
to  the  Financial  Intermediary  Shares. 
The  minutes  of  the  meetings  of  the 
Trustees  regarding  the  deliberations  of 
the  Trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
arrangements  relating  to  the  Financial 
Intermediary  Shares  will  reflect  in  detail 
the  reasons  for  the  Trustees' 
determination  that  the  proposed 
arrangements  are  in  the  best  interest  of 
both  the  Trust  and  its  shareholders. 

3.  On  an  ongoing  basis,  the  Board  of 
Trustees  of  the  Trust,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fnnd 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
Financial  Intermediary  Shares  and  the 
Institutional  Shares.  The  Board  of 
Trustees,  including  a  majority  of  the 
independent  Trustees,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Adviser  and  the 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  Uie  Board  of  Trustees.  If  a 
conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  cost  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  The  Plan  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  paragraphs  (b) 
through  (f)  of  Rule  12b-l  as  if  the 
expenditures  made  thereunder  were 
subject  to  Rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  Rule  12b-l.  In 
evaluating  the  Plan,  the  Board  of 
Trustees  will  specifically  consider 
whether  (a)  the  Plaii  is  in  the  best 
interest  of  the  Financial  Intermediary 
Shares  and  their  respective 
shareholders,  (b]  the  services  to  be 
performed  pursuant  to  the  Plan  are 
required  for  the  operation  of  the 


Financial  Intermediary  Shares,  (c)  the 
financial  intermediaries  can  provide 
services  at  least  equal,  in  nature  and 
quality,  to  those  provided  by  others, 
including  the  Tnist.  providii^  similar 
services,  and  (d)  the  fees  for  thos« 
services  are  fair  and  reasonable  m  light 
of  the  usual  and  customary  charges 
made  by  other  entihes,  especially  non- 
affiKated  entities,  for  services  of  the 
same  nature  and  quality. 

5.  Each  Service  Agreement  entered 
into  pursuant  to  the  Plan  will  contain  a 
representation  by  the  financial 
intermediary  that  any  compensation 
payable  to  the  financial  intermediary  in 
connection  with  the  investment  of  its 
Customers'  assets  in  a  Fund  (a)  will  be 
disclosed  by  it  to  its  Customers,  (b)  will 
be  authorized  by  its  Customers,  and  (c) 
will  not  result  in  an  excessive  fee  to  the 
financial  intermediary. 

6.  Each  Service  Agreement  entered 
into  pursuant  to  the  Plan  will  provide 
that,  in  the  event  an  issue  pertaining  to 
the  Plan  is  submitted  for  shareholder 
approval,  the  financial  intermediary  wiU 
vote  any  shares  held  for  its  own  account 
in  the  same  proportion  as  the  vote  of 
those  shares  held  for  its  Customers' 
accounts. 

7.  TTie  Board  of  Trustees  will  receive 
quarterly  and  annual  statements 
concerning  shareholder  servicing 
expenditures  complying  with  paragraph 
(b](3)(ii)  of  Rule  12b-l,  as  it  may  be 
amended  fit>m  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  servicing  of  Fmancial 
Intermediary  Shares  will  be  used  to 
justify  any  Service  Payments  charged  to 
that  class.  Expenditures  not  related  to 
the  servicing  of  a  particular  class  will 
not  be  presented  to  the  Board  of 
Trustees  to  justify  any  fee  attributable 
to  that  class.  The  statements,  including 
the  allocations  upon  which  they  are 
based,  will  be  subject  to  the  review  and 
approval  of  the  independent  Trustees  in 
the  exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  each  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  the 
Service  Payments  relating  to  the 
Financial  Intermediary  Shares  will  be 
borne  exclusively  by  that  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
Financial  Intermediary  Shares  and  the 
Institutional  Shares  and  the  proper 
allocation  of  expenses  between  the 
Financial  Intermediary  Shares  and  the 
Institutional  Shares  have  been  reviewed 
by  an  expert  (the  "Expert")  who  has 


rendered  a  report  to  the  applicants, 
whidi  has  been  provided  to  the  staff  of 
the  SEC,  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  this  review,  will 
render  at  least  annually  a  report  to 
applicants  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  these  reports, 
followring  a  request  by  applicants  (which 
apphcants  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  applicants 
for  these  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management,  fimited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial  Analyst, 
an  Assistant  Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  44  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  Financial  Intermediary  Shares  and 
the  Institutional  Shares  and  the  proper 
allocation  of  expenses  between  the 
Financial  Intermediary  Shares  and  the 
Institutional  Shares  and  this 
representation  will  be  concurred  with  by 
the  Expert  in  the  initial  report  referred 
to  in  condition  9  above  and  will  be 
concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 

9  above.  Applicants  will  take  immediate 
corrective  measures  if  this 
representation  is  not  concurred  in  by  the 
Expert  or  appropriate  substitute  Expert 

11.  If  a  salesperson  and  any  other 
person  entitled  to  received 
compensation  for  selling  or  servicing 
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shases  may  receive  different 
compensation  with  respect  to  one 
particular  class  of  shares  over  another 
inaiFund.  iheprospectm  of  the  Trust 
will  contain  avtatemeilt  to  this  effect. 

12.  The  Distributor  will  adopt 
con^pliance  standards  as  to  when  the 
Financial  Intermediaiy  Shates  mayibe 
sold  to  particular  inveitors.  Applicants 
will  require  all  persons  selling  shaves  of 
the  Funds'to  agree  to  conform  to  these 
standards. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order 'is  granted  «nd  the 
duties  and  nsponaibllitifla  of  Ihefioard 
«f  Trustees  with  reapeot  1o  ihe  Man  will 
be  set  forth  in  guidelines  that  will  be 
furnished  to  the  Board  of  Trustees. 

14.  Hie  'Frmt'will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospeotin,  regardless -of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  The Trust  will 
disclose  the  respective  expenses  and 
performance  data  applicable  1o  all 
classes  of  shares  in  every  shareholder 
report.  To  the  extent  any  advertisement 
or  sales  literature  describes  the 
e]q>en8es  orperfonnance  data 
applicable  to  any  class  of  shares,  it  will 
also  disclose  the  respective  expenses 
and/or  performance  data  applicable  to 
all  classes  of  shares.  Theii^ormation 
provided  by  applicants  for  publication 
in  anytnewapaper  or  similar  listingiof 
the  Funds'  net  asset  values  and  public 
offering  prices  ifniljireeent  each  daas  of 
shares  separately. 

15.  Apphcants  acknowledge  ihat  the 
grant  of  the  exemptive  order  requested 
by  this  appUcation  will  not  imply  BEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  the  Plan 
In  reliance  on  the  exemptive  order. 

ie.£ach  Fund  will  have  more  than 
one  class  of  shares  outstanding  only 
when  and  for  so  long  as  it  declares  it 
dividends  on  a  daily  basis,  accrues  its 
payments,  including  Service  Payments, 
daily,  and  has  received  undertakings 
from  the  persons  that  are  entitled  to 
receive  payments  under  Ihe  Man 
waiving  the  portion  of  any  paymentsio 
the£xtend  necessary  to  assure  that 
payments  (if  aiiy]  required  to  be  accrued 
by  any  class  of  shares  on  any  day  dq 
not  exceed  the  income  to  be  accrued  to 
that  class  on  that.day.'In  this.maimer. 
the  net  asset  value  j>er  shasefor  all 
shares  in  each  such  iFund  .will  irsmain 
the  same. 


Forthe  Conmiiaaian.  bythe  Di«tision  of 
fevestment  Managamant.  pursuant  to 
delegated  authority. 
MaisantfLMtfarind. 
Deputy  Sacntary. 
[PR  Doc  91-28an.madl3-Zl-«t:«ieairt] 
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FlWf^  OnflTtm  ypMIe  UMgy  Hdldlno 
ConqMfQf  Ad  vf  ms  CftoT^ 

November  12.1801. 

Motioeis'hereby  given  dtat  the 
following  filing(s)iias^ava  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
apphcation(s)  and/or  declaration(s)  Tor 
complete  statements  of  the  pfroposed 
transaction(s)  summarized  below.  7^ 
application(s)  and/or  declarBtion(«)'and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commiasion!s  jQffioe  of  Public 
Reference. 

InterastedftecaoDS  wishing  to 
comment  or  request  a  hearing  on  the 
applioation(s)  and/or  declaratioQ(s) 
should  submit  their  views  in  writing  by 
December  9, 1991  to  the  Secretary, 
Securities  and€Kcfaange  Commission. 
Washington.  DC  2QM9.  and  serve  a  oopy 
on  the  relevant  appliBant(s)  and/or 
declarant(a)<at-tbe.addre88(e8)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  caae  of  an  attorney  at  law,  ^ 
certificate)  should  be  filed  with  Ifae 
request.  Anyrequest  for  hearing  shall 
identify  apeoifioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  whoso 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy -of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appIication(8)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be -granted  and/or 
permitted -lo  liecome'effective. 

Consolidated  Natural  Gas  Compaqy  (70- 
7095) 

Consolrdtrted  Natural  Gas  Company 
("CNG'").CNG  Tower.  Pittsburgh.  PA 
15222,  a  registered  holding  company,  has 
filed  an  application'daclaration  sunder 
sedtions  9(tf).  10,  and  12(c)  of  the  Act 
and  Rule  <2  thereunder. 

Byerders-dated  ]une  21. 1965  and 
April  7, 1980  (HC^VitNos.  23736  and 
24062.  respectively).  the<k>mmis8ion 
authoiiaadCNC  to 'issue  up  to  tour 
million  shares  of -itsfcomman 'Stock.  SZ.75 
par  <value)(*iCommonSteak"),  pursuant 
toiCNG^'ksng-Vtemlnoentive  Plan 
( "IHan'^  tfor  liny  e&gib)e«mployees. 
Under  the  Plan.  thsfffiF^pant's  tXixk. 


award  is  evidenced  by  four  certificates 
('Tranche  Certificates"),  each  for  an 
approximate-equal  numbertif  ^ares  of 
Common  Stock. 

CNG  has  amended  the  'Plan  to^allow 
participants  with  restricted  stock 
awards  to  elect  to  haveihen  shares  of 
Common  Stock  withheld  ("Withheld 
Shares")  iqxm  termination  of 
restrictions  on  such  awards.  Hiis 
election  will  enidjlelhe  participant  to 
satisfy  mandatory  tax  withholding 
obligations.  The  right  to  make  the 
election  will  be  subject  to  the  rules  and 
regulations  specified  by  the 
Compensation  and  Ben^its  Committee 
administering  the  Plan.  Shares  withheld 
or  surrendered  will  be  valued  at  their 
fair  market  value  as  of  the  date  on 
which  a  participant's  veceipt  of  ^ares  of 
Common.Stock  under  the  Plan  first 
becomes  subject  to  taxation  for  federal 
income  tax  purposes. 

The  acquisition  by  CNC  of  the 
Withheld  Shares  will  be  effected  by  the 
cancellation  of  .the  Tranche  Certificate 
and  issuance  to  the  participant  of  a  new 
certificate  representing  the  number  of 
shares  of  Common  Stock  net  the  shares 
used  to  provide  for  the  tax  withholding. 
The  Common  Stock  deducted  from  the 
Tranche  Certificate  will  be  recorded  by 
CNG  as  an  acquisition  of  treasuiy 
shares. 

The  <Kans8s1>Dwer  and  U^  Company 
(70-7791) 

The  Kansas  Powrer  and  Light 
Company  ("IIPL"),  818  iCansas  Avenue, 
Topeka,  Kansas  66612.  a  JCansas  electric 
and  gas  public^utilify  company,  has  filed 
an  amended  application  under  sections 
3(a)(2).  9(a)(2)  and  10  of  the  Act. ' 

KPL  proposes  to  acquire  all  of  the 
outstanding  capital  stock  of  Kansas  Gas 
and  Electric  Company  ("KG&E").  a 
Kansas  electric-utility  company  and  a 
holding  company  exempt  from 
registration  under  section  8(a)(2)  of  the 
Act  pursuant  to  rule  2.  l%e  acquisition 
would  be  effected  through  the  merRer  of 
KG4E  into  KCA  Corporation  ("KCA").  a 
wholly  owned  Kansas  subsidiary  of  KPL 
formed  for  the  purpose  of  the  merger 
("Meiger").  Through  such  acquisition. 
KPL  would  indirectly  acquire  KGftE's 
47%  interest  m  the  Wolf  Creek  Nuclear 
Opera  ting -Corporation  ( "WCNOC").  a 
Kansas  eleotric-utillty  company. 

Following  the  Merger.  KPL  would  be  a 
pubhc-utility  holding  company  as 
defined  m  section  2(a)(7)  of  the  Act.  KPL 
hasdlso  requested  an  order  of 
exemption  under'»eofion3(aK2)  from  all 


■  The  CommlMlon  iMued  a  notice  of  tlie  original 
appUcatim-aniitorchlS.  IWI  (Holding  Co  !^e^ 
ReleaarNo.  1MZft\. 
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provisions  of  the  Act  except  section 
9(a)(2). 

KPL  engages  in  the  generation, 
transmission,  distribution  and  sale  of 
electric  power  in  central  and  eastern 
.  Kansas.  KPL  currently  provides  retail 
electric  service  to  approximately  295,000 
industrial,  commercial  and  residential 
customers  in  323  Kansas  communities. 
KPL  provides  wholesale  electric 
generation  and  transmission  services  to 
numerous  municipal  customers  and 
electric  cooperatives  in  Kansas,  and, 
through  interchange  agreements,  to 
surrounding  integrated  systems.  KPL 
also  distributes  natiiral  gas  to 
approximately  1,042,000  retail  customers 
in  Kansas,  western  Missouri  and 
northeastern  Oklahoma. 

As  of  September  30. 1991,  the 
outstanding  capital  stock  of  KPL 
consisted  of  34,566.170  shares  of 
common  stock,  $5.00  par  value  ("KPL 
Common  Stock"),  61,000  shares  of  8.70% 
Preference  Stock,  no  par  value,  138.576 
shares  of  4V4%  Series  Preferred  Stock, 
$100  par  value,  60,000  shares  of  4%% 
Series  Preferred  Stock,  $100  par  value, 
and  50,000  shares  of  5%  Series  Preferred 
Stock.  $100  par  value. 

KG&E  generates,  transmits,  distributes 
and  sells  electricity  in  the  southeastern 
quarter  of  Kansas.  KG&E  sells  electricity 
at  retail  to  approximately  228.000 
residential  customers,  more  than  22,000 
commercial  customers  and  more  than 
4.000  industrial  customers.  KG&E 
provides  wholesale  electric  generation 
and  transmission  services  to  several 
municipal  customers  and  electric 
cooperatives  in  Kansas  and,  through 
interchange  agreements,  to  surrounding 
integrated  systems. 

As  of  September  30. 1991.  the 
outstanding  capital  stock  of  KG&E 
consisted  of  31.001,319  shares  of 
common  stock,  no  par  value  ("KG&E 
Common  Stock").  82,011  shares  of  4Vi% 
Preferred  Stock,  $100  par  value:  60,000 
shares  of  Serial  Preferred  Stock,  $100 
par  value,  4.32%  Series;  and  45,000 
shares  of  Serial  Preferi^d  Stock,  $100 
par  value,  4.28%  Series. 

Pursuant  to  an  agreement  and  plan  of 
merger,  KPL  proposes  to  acquire  all  of 
KG&E's  capital  stock  for  cash  and/or 
JCPL  stock.  Each  share  of  KG&E 
Common  Stock  will  be  converted  into 
either  $32  in  cash  or  shares  of  KPL 
Common  Stock,  having  a  market  value 
of  approximately  $32.  subject  to  certain 
limitations.  KPL  will  pay  the  following 
amounts  for  other  classes  of  KG&E 
stock:  $110.00  per  share  for  all  shares  of 
4'/i%  Preferred  Stock.  $100  par  value: 
$101.64  per  share  for  all  shares  of  Serial 
Preferred  Stock.  $100  par  value.  4.32% 
Series:  and  $101.00  per  share  for  all 
shares  of  Serial  Preferred  Stock,  $100 


par  value,  4.28%  Series.  In  the  case  of 
KG&E  preferred  stock,  KPL  will  also  pay 
an  amount  equal  to  unpaid  accumulated 
dividends  to  the  effective  date  of  the 
merger,  without  interest  from  the 
effective  date  of  the  merger. 

KG&E  will  be  merged  into  KCA.  with 
KCA  as  the  surviving  corporation. 
Because  the  surviving  corporation,  to  be 
renamed  the  Kansas  Gas  and  Electric 
Company,  will  retain  KG&E's  47% 
interest  in  WCNOC  it  will  be  a  holding 
company  as  deflned  in  section  2(a](7]  of 
the  Act  and  will  claim  an  exemption 
from  registration  under  section  3(a)(2)  of 
the  Act  pursuant  to  rule  2. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
MaijarBt  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  91-28095  Filed  11-21-91;  8:45  am) 
WUJNO  COM  mo-oi-M 


SMALL  BUSINESS  ADMINISTRATION 

(Dactaratlon  of  Disaster  Loan  Araa  #2532] 

Maine;  Dedaivtion  of  Disaster  Loan 
Area 

« 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  7, 
1991, 1  find  that  York  County  in  the  State 
of  Maine  constitutes  a  disaster  area  as  a 
result  of  damages  caused  by  a  major 
coastal  storm  which  occurred  October 
30  through  November  2, 1991. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  January  6. 1992.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  7, 1992,  at  the 
address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  1  Office,  360  Rainbow 
Blvd..  South,  3rd  Fl.,  Occidental 
Chemical  Center,  Niagara  Falls,  NY 
14302. 

or  other  locally  announced  locations.  In 
addition,  apphcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Cumberland  and  Oxford  in  the  State  of 
Maine  and  Carroll  and  Strafford 
Counties  in  the  State  of  New  Hampshire 
may  be  filed  until  the  specified  date  at 
the  above  location. 

Any  county  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  has  previously  been  named  as  a 
contiguous  or  primary  county  in  another 
declaration  for  the  sam^  occurrence. 

The  interest  rates  are: 


Ptrctnl 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere 8.000 

Homeowners  Without  Credit 
Available  Elsewhere 4.000 

Businesses  with  Credit  Available 
Elsewhere 8.000 

Businesses  and  Non-Profit  Orga- 
nizations Without  Credit 
Available  Elsewhere 4.000 

Others  (Including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere . ^,„..,.^^.....      8.500 

For  Economic  Injury: 

Businesses  and  Small  Agricultur- 
al Cooperatives  Without  Credit 
Available  Elsewhere 4.000 

■     I       .  ■  • 

The  number  assigned  to  this  disaster 
for  physical  damage  is  253211  and  for 
economic  injury  the  numbers  are  746100 
for  Maine  and  746000  for  New 
Hampshire. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  8, 1991. 
Alfred  E.  |udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  91-28125  Filed  11-21-91;  8:45  am] 

■ILUNa  COOC  W2S-«1-«i 


[Dectaration  of  Disaster  Loan  Area  #2531] 

Massachusetts;  Declaration  of 
Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  4, 
1991, 1  find  that  the  counties  of 
Ba.Tistable,  Dukes,  Essex,  Nantucket, 
Plymouth,  and  Suffolk  in  the  State  of 
Massachusetts  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  a 
major  coastal  storm  which  occurred  on 
October  30, 1991  and  continuing. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  January  3. 1992,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  4, 1992,  at  the 
address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  1  Office,  360  Rainbor 
Blvd.,  South.  3rd  Fl.  Occidental 
Chemical  Center.  Niagara  Falls,  NY 
14302. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Bristol.  Middlesex,  and  Norfolk  in  the 
State  of  Massachusetts  and 
Hillsborough  and  Rockingham  Counties 
in  the  State  of  New  Hampshire  may  be 
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filed  until  the  specified  date  at  the 
above  location. 
The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhem.-«. _.      BiflOO 

Homeowners  without  credit 
available  ekewhere 4J0B0 

Business  with  credit  available 
elsewhere BSXJO 

Business  and  non-profit  organi- 
zations without  credit  avalf- 
able  elsewhere _ » 4AX) 

Others  (including  non-profit  or- 
ganizations) with  oradtt  avail- 
able elaewfaeie.— &SO0 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere 4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  253111  and  for 
economic  injury  the  numbers  are  745900 
for  Maasachtnetts  and  746000  for  New 
Hampshire. 

(Catalog  of  Federal  Domestic  Assistant. 
Program  Noa.  9S802  and  5M08) 

Dated:  November  5. 1991. 
AlbedK.Iudd, 

Acting  Assistant  Administrator  for  Disaster 
Assisttmoe. 

[FR  Doc  »l-2ei50l1ledTl-21-«l;*«  am] 


-laoan 


Disaster  Loan  Af«a 

As  a  result  of  the  Dreaident's  (major 
disaster  declaration  on  November  13, 
1991, 1  find  that  Rockingham  County  in 
the  State  of  New  Hampshiie  oonstltiites 
a  disaster  area  as  a  result  of  damages 
caused  by  a  major  coaxal  storm  Whidi 
occurred  October  30  through  Odober  31, 
1991.  Applications  for  loans  "for  physical 
damage  may  be  filed  until  thexloae  of 
busmess  on  January  13,1992.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  13, 1992.  at  the 
address  listed  below: 

U.S.  Smell  .Business  AdministratiQD, 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.,  South,  3rd  FL,  Occidental 
Chemical  (Center,  Magera  Falls,  -NY 
14302 
or  other  iDo^yannounoedJocations.'ln 
addition,  applications  for  economic  . 
injury  loans  from  amall  businesses 
located  in  the. contiguous  counties  of 
Hillsborough  and  Merrimack  in  the -State 
of  New  Hampshiie  mc^  be  filed  until  the 
specified  date  at  the  above  location. 


Any  county  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  has  previously  been  named  as  a 
contiguous  or  primary  county  in  another 
declaration  for  the  same  occurrence. 

The  interest  rates  ate: 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere MOO 

Homeowners  without  credit 
available  elBBwfhere..„ 4.000 

Business  with  credit  -available 
elsewhere  ~ ftOOO 

Business  and  non-profit  oigani- 
zations  without  credit  avail- 
able elsewhere 4.(XXI 

'Others  (inaluding  non-profit  or- 
genizations)  with  credit  -avail- 
able elsewhere -.-»......„» 8.500 

For  Economic  Injury: 

Businesses  and  amall  agricultural 
cooperatives  «vithout  credit 
available  elsewhere 4.000 


The  number  assigned  to  this  disaster 
forj;)hysical  damage. is 253311  and  for 
economic  injury  the  number  is  746000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  November 'IS,  1961. 
Michael  E-Dssgan, 

Acting  Assistance  Administrator  for  Diaaster 
Assistance. 

[FR  Doa  91-28128  Filed  11-21-«1:  M&  aiq] 
MLUNO  eOOe  SOSS-01-H 
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North  CaroMnniatdlw^tlon  aif  Olsartar 
LoanArsa 

Dare'County  and  the  contiguous 
coimties  of  Currituck,  Hyde,  and  Tyrrell 
in  the  State  of  North  Carolina  constitute 
an  Economic  Injury  Disaster  Loan  Area 
due  to  damages  caused  by  a  m^jor 
coastal  storm  which  occurred  on 
October  30, 1991.  Eligible  small 
businesses  without  credit  available 
elsewhere  and  imall  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  Aug.  12,  T992«t  the 
address  listed  below: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  suite  300,  Atlanta,  Georgia 

30308. 
or  other  locally  annoimoed  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

(CatalatufiPadsial  Domestic  Assistance 
Program  No.  59002). 


Dated:  November IZ  3991. 
Patricia  Saiki, 
Administrator 
[FR  Doc.  91-28129  Filed  11-21-91:  8:45  am) 

WLUNQ  COOC  S0»-O1-« 

(t>eclaratlon  of  Diaaster  Loan  Araa  #2534] 

Wasbington;  fiadaration  of  {)iaastar 
Loan  Area 

As  a  result  of  the  President's  major 
disasterdeclaration  on  November  13, 
1991, 1  fmdthat  the  counties  of  Lincoln, 
Pend  Oreille,  Spokane,  and  Stevens  in 
the  State  of  Washington  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  fires  beginning  on  October  15 
and  continuing  through  October  2i,  1991. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  January  13. 1992.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  13, 1992,  at  the 
address  Usted  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  4  Office,  P.O.  Box 
13795,  Sacramento  California  95853- 
4795. 

or  other  locally  annoimced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties-of 
Adams,  Feny,  Grant  Okanogan,  and 
Whitman  in  the  State  of  Washington, 
and  Benewah,  Bonner,  Boundary,  and 
Kootenai  counties  in  the  State  of  Idaho 
may  be  filed  until ttiieepecifteddatevt 
the  above  location. 
The  interest  rates  ace: 


For  Physical  Damage: 
Homeowners  With  Credit  Avail- 
able Elsewhere - 

Homeowners      Without      Credit 

Available  Elsewhere 

Businesses    With    Cndlt  S^vail- 

•ble  ^Isewhete 

Busineesea  and  Non-Proftt  Orge- 
nizationa       Without       Cisdit 

I       Available  Ellsewheie 

Others  (Including  Non-Pront  or- 
ganizations)      With       Credit 

Available  Elsewhere ....... 

For  Economic  bijury: 
Busineasfls  and  Small  Agricultur- 
al Cooperatives  Without  Ciedit 
Available  'Ebewhere . 


8.000 
4.000 

aooo 

AJOBO 
8.500 

4.8D0 


The  number  araigned  to  this  disaster 
for  ilfayaical  damage  is  253405  and  for 
economic  injury  tiw  numbers  are  746600 
for  Washington  and  TiBTOD  for  Idaho. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  8SO0D). 


58956 


Federal  Register  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Notices 


Dated:  November  14. 1991. 
Alfrad  E.  |udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc  91-28126  Filed  11-21-91:  a-45  am) 
■Lum  COW  nat-ei^ 

(UewiM  Na  04/04-5215] 

Tuskegee  Capital  Corp^  Surrender  of 
Ucenee 

Notice  is  hereby  given  that  Tuskegee 
Capital  Corporation  (TCC)  4249  Lomac 
Street,  suite  E.  Montgomery,  AL  36106 
has  surrendered  its  License  to  operate 
as  a  small  business  investment  company 
under  section  301(c)  of  the  Small 
Business  Act  of  1958,  as  amended  (the 
Act).  TCC  was  licensed  by  the  Small 
Business  Administration  on  February  9. 
1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  License  was  accepted  on  October 
9. 1991,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business  4 
Investment  Companies] 

Dated:  October  2a  1991. 
Wayne  S.  Form, 

Associate  Administrator  for  Investment. 
(PR  Doc.  91-28133  Filed  11-21-91;  8:45  am) 
MUJMO  COM  «a9-«i-ii 

(UccnM  No.  05/06-0305] 

HCT  Capital  Corp.;  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  September  20, 1991,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
56,  No.  183,  pages  47825  and  47826) 
stating  that  an  application  has  been 
filed  by  HCT  Capital  Corp.,  Fort  Worth, 
Texas,  with  the  Small  Business 
Administration  (SBA)  pursuant  to  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102) 
(1991)  for  a  license  s^s  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  October  21, 1991,  to 
submit  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  06/08-0305  on 
November  1, 1991,  to  HCT  Capital  Corp. 
to  operate  as  a  small  business 
investment  company. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  6, 1991. 
WayM  S.  Tana, 

Associate  Administrator  for  Investment. 
[FR  Doc.  91-28132  Filed  11-21-91;  a-45  amj 

WLUNO  COOC  S0»-01-ll 

(AppNeatton  Number  05/05-0217] 

Wtiite  PInee  Capital  Corp,;  Application 
for  a  License  to  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  section  301(c)  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (the  Act)  (15  U.S.C. 
661,  et  seq.)  has  been  filed  by  White 
Pines  Capital  Corporation,  2929 
Plymouth  Road,  suite  210,  Ann  Arbor, 
Michigan  48105  (Applicant),  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  13  CFR  107.103  (1991). 

The  Management  and  Ovvnership  of 
the  Applicant,  a  Michigan  Corporation 
are  as  follows: 


Par- 

Nwiw 

TWe  or  relationship 

cent  o( 
equity 

WhMePtnes 

100 

Umitwj 

- 

(WPt.P),  2929 

Plymouth  Road, 

Suit*  210,  Ann 

Artwr.  Ml  48105. 

Ian  R.N.  Bund. 

3215  W. 

Manager  o< 

Oobaon  Plac«, 

Applicant  General/ 

Ann  Artxx,  Ml 

Lim«*J  Partner  of 

48105. 

WPLP  (99  9999% 
owriershfi). 

Morton  E.  Waldy. 

Limited  Partner  aH 

1185GI«ndale. 

WP1.P  (00001% 

Sagmaw.  Ml 

owmership). 

48603. 

FrwlaricfcL 

Otrador 

Yocum,  4622 

Wyndwood 

Dnve.  Totedo. 

0110  43623. 

LomF  Martw. 

Vice  President/ 

443Vilag8 

Secretary/ Dvactor 

Gre«i.  «207 

ofAppHcanL 

AnnAitMT.  Ml 

48105. 

Whita  PviM  Corp.. 

InvMtmsnt  AdviMf  of 

2929  Ptymooth 

Applicant. 

Road.  Suite 

210.  Ann  Artxy, 

Ml  48105. 

White  Pines  Limited  Partnership 
(WPLP)  wholly  owns  the  Applicant  and 
Mr.  Ian  R.N.  Bund  the  President, 
Director  and  Manager  of  the  Applicant 
owns  99.9999%  of  WPLP.  The  Investment 
Advisor  of  the  Applicant  is  White  Pines 
Corporation  which  is  wholly  owned  by 
Ian  R.N.  Bund. 


The  Applicant  will  begin  operations 
with  private  capital  of  $1  million.  The 
Applicant  will  conduct  its  activities 
principally  within  the  states  of 
Michigan,  Ohio,  Illinois,  Indiana  and 
Wisconsin. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  Applicant 
under  his  management  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

■   Notice  is  further  given  that  any  person 
may,  no  later  than  30  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  commimication 
shall  be  addressed  to  the  Associate 
•Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW..  Washington,  DC  20416. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  7, 1991. 
Wayne  S.  Form, 

Associate  Administrator  for  Investment. 
[FR  Doc.  91-28127  Filed  11-21-91:  a45  am] 
SHjjNS  COOC  (oas-01-a 


DEPARTMENT  OF  TRANSPORTATION 

Preliminary  Order  of  Investigation  in 
Employee  Protection  Cases 

AOCNCV:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACTION:  Request  for  comments  on 
procedural  and  substantive  issues. 
Order  91-11-16.  Dockets  38418.  38570, 
38720.  45234,  38883,  41072,  44397,  38184, 
38571  and  41061. 

tUMMAfiY:  Applications  have  been  filed 
by  former  employees  of  Airlift 
International,  American  Airlines,  . 
Continental  Airlines,  Frontier  Airlines, 
Pan  American  World  Airways,  Republic 
Airlines,  Transamerica  Airlines,  Trans 
World  Airlines,  United  Airlines  and 
Western  Airlines  for  determinations  of 
qualifying  dislocations  to  enable  them  to 
obtain  benefits  under  the  Employee 
Protection  Program  (EPP)  of  the  Airline 
Deregulation  Act  of  197& 

The  Department,  which  is  responsible 
for  making  determinations  of  qualifying 
dislocations  had  deferred  action  on 
these  cases  pending  completion  of  four 
lead  EPP  cases.  The  Department  issued 
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its  final  decisions  in  the  four  lead  cases 
by  Order  91-9-20,  September  11, 1991. 

The  Department  is  now  resuming  its 
processing  of  the  docketed  EPP  cases  by 
requesting  interested  persons  to  file 
comments  on  the  procedures  and 
substantive  issues  and  initial  positions 
in  the  remaining  docketed  cases.  After 
considering  any  comments  filed,  the 
Department  intends  to  issue  an  order 
establishing  procedures  and  detailing 
information  to  be  reviewed  in  the 
investigations. 

DATES:  Comments  are  due  December  23, 
1991,  answers  shall  be  due  January  2. 
1992, 

ADOnesSES:  Comments  and  answers 
should  be  filed  in  Docket  48318,  38570, 
38720,  45234,  38883,  41072,  44397,  38184, 
38571  and/or  41061.  addressed  to  the 
Documentary  Services  Division.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  room  4107. 
Washington.  DC  20590.  The  particular 
docket  to  be  addressed  should  be 
identified  on  the  filing. 
contact:  BeUy  Wolf.  Office  of  Aviation 
Enforcement  and  Proceedings,  (Tele. 
202-366-9356)  or  William  Boyd.  Special 
Programs.  (Tele.  202-386-4870). 

Dated:  November  IS,  1991. 
leffrey  N.  Slune. 

Assistant  Secretary  for  Policy  and 
In  temational  Affairs. 
[FR  Doc.  91-28109  Filed  11-21-01;  a-45  am] 
WUMO  COOC  Mio-«a-« 


Federal  Higtiway  Administration 

Environmental  Impact  Statement  New 
Castle  County,  DE 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  New  Castle  County, 
Delaware. 

Km  FURTHER  INKNIMATION  CONTACT: 
Robert  Kleinburd.  Environmental 
Specialist,  Federal  Highway 
Administration.  Delaware  Division,  300 
S.  New  Street,  room  2101,  Dover, 
Delaware  19901.  Telephone:  (301)  734- 
5323.  Ms.  Diane  Bernardo.  Project 
Manager,  Delaware  Department  of 
Transportation,  P.O.  Box  778,  Dover,  DE 
19903,  Telephone  (302)  738-4341. 
•Um.BMENTARV  INTORMATION:  The 

Federal  Highway  Administration 
(FHWA),  in  cooperation  «vith  the 
Delaware  Department  of  Transportation 
(DelDOT)  %vill  prepare  an 


Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  widen  the  Delaware 
Turnpike  in  New  Castle  County.  The 
widening  along  the  Turnpike  will  serve 
to  improve  traffic  flow  on  1-95  from  the 
Maryland/Delaware  state  line  to  the  I- 
95/I-495/I-295  interchange.  The  study 
will  include  development  and  testing  of 
highway  improvement  alternatives  in 
conjunction  with  traffic  demand 
management  options.  The  alternatives  to 
be  considered  will  include  (1)  taking  no 
action  (no-build),  (2)  improvements 
along  the  existing  roadway,  and  (3)  any 
improvements  on  new  alignments  which 
develop  as  part  of  the  study.  The  study 
will  also  include  examination  of  the 
interchanges  at  Delaware  Routes  896, 
273,  7  and  141,  as  well  as  the 
intersection  of  Delaware  Route  7  and 
Churchmans  Road. 

A  program  of  public  involvement  and 
coordination  with  Federal,  State  and 
Local  agencies  will  be  initiated.  It  is 
envisioned  that  involvement  with  the 
public  and  other  agencies  will  continue 
throughout  the  development  of  the 
project,  with  a  series  of  Public  Scoping 
Meetings. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  or  questions 
concerning  this  action  and  the  EIS 
should  be  addressed  to  the  FHWA  or 
DelDOT  at  the  addresses  provided 
above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Research  Planning  and 
Construction.  The  State  inter- 
governmental review  contacts 
established  under  executive  order  12372 
(former  A-95  processes)  regarding  State 
and  local  clearinghouse  review  of 
Federal  and  Federally  assisted  programs 
and  projects  apply  to  this  program. 

Issued  on:  Novemt>er  14, 1991. 
lohn ).  GUbnt 

Division  Administrator,  Dover,  Delaware. 
(FR  Doc.  91-28108  Filed  11-21-91;  a-4S  am] 

eiUJNQ  COOC  4*1»4>-M 


National  Highway  Traffic  Safety 
Adminlatration  . 

Announcement  of  Eighth  Meeting  of 
the  Heavy  Truck  Sut»commlttee  of  the 
Motor  Vehicle  Safety  Resoarch 
Advisory  Committee 

AOBNCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT, 
action:  Meeting  announcement 

summary:  This  notice  announces  the 
eighth  meeting  of  the  Heavy  Truck 
Subcommittee  of  the  Motor  Vehicle 


Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  over  10,000 
pounds  GVWR. 

DATES  AND  TIMES:  The  meeting  is 
scheduled  for  Thursday,  December  12, 
1991,  from  1  p.m  until  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  4436  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW.. 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  In  May 

1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVRSAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matter* 
relating  to  motor  vehicle  safety  research 
and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

At  the  fourth  meeting  of  the 
subcommittee,  an  Antilock  Test 
Procedures  Task  Force  was  established 
to  assist  the  subcommittee  in  its 
discussion  of  alternative  test 
procedures.  Since  that  time,  the  Task 
Force  has  met  five  times  and  has  carried 
out  three  round  robin  test  programs 
involving  ten  different  proving  grounds. 
The  Task  Force  has  developed  a  test 
procedure  for  evaluating  the  braking, 
stability,  and  control  performance  of  air 
braked  truck  tractors.  The  Task  Force 
also  developed  a  document  explaining 
the  use  of  the  procedure.  The  Antilock 
Test  Procedures  Task  Force  will  present 
their  proposal  to  the  subcommittee 
along  with  the  supporting  data. 

The  Tire  Task  Force,  established  at 
the  third  meeting  of  the  subcommittee, 
held  six  meetings  and  developed  a 
proposal  for  a  cooperative  government- 
industry  research  program.  Phase  I 
would  focus  on  the  development  of  a 
standardized  test  procedure  for 
characterizing  pertinent  tire  properties. 
Phase  II  would  utilize  the  developed  test 
procedure  in  a  full-scale  test  program  to 
establish  a  data  base  of  pertinent  tire 
characteristics  that  could  serve  as  input 
to  vehicle  dynamics  models  and  as 
benchmarks  for  vehicle  component 
design.  The  Task  Force  presented  its 
recommendations  to  the  subcommittee 
at  its  September  12, 1990,  meeting.  After 
a  series  of  clarification  questions,  the 
subcommittee  voted  to  transmit  the 
Task  Force  proposal  for  a  cooperative 
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research  program  to  the  Motor  VebkJe 
Safety  Rewarch  Advisory  Carunittee 
(MCRSAC)  at  their  next  meeting.  The 
Chairman  of  the  Heavy  Truck 
Subcommittee  presented  the  research 
proposal  to  the  MVRSAC  at  their 
November  15, 1990,  meeting.  The 
proposal  was  approved  by  the 
MVSRAC.  The  Tire  Task  Force  wiB 
provide  the  subcommittee  a  status 
report  on  their  progress  in  implementing 
this  cooperative  govemment-trnfostry 
research  program. 

The  mectiiig  is  open  to  the  public  and 
participation  by  the  public  will  be 
determined  by  the  Subcommittev- 
Chainnan. 

A  puUic  reference  Qle  (Number  86- 
01 — Heavy  Truck  Subcommittee)  has 
been  established  to  contain  the  products 
of  the  subcommittee  and  will  be  open  to 
the  public  during  the  hours  of  ft  ajn.  to  4 
p.m.  at  the  National  Highway  Traffic 
Safety  Administration's  Technical 
Reference  Division  in  room  5108  at  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  telephone:  (202J  366-2768. 
FOR  PURTMCR  INFOflMATIOM  CONTACT: 
William  A.  Leasure.  )r..  Chairman. 
Heavy  Truck  Subcommittee.  Office  of 
Research  and  Development.  400  Seventh 
Street,  SW..  room  6220.  Washington.  DC 
20590.  telephone:  [202J  386-5652. 

Dated:  November  IS,  19Q1. 

George  L  Patkar. 

Chairman,  Motor  Vehicle  Safety  Beaeorch 
Advisory  Committee 

[FR  Doc  S1-2S134  Filed  11^Zlr-Bl:  ft4»«ml 
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Urban  llasa  Transportatioa 
Admintstration 

Transit  Tacftndogy  Program;  Infant  To 
Establish  an  Advisory  Coniiuittea^ 

AGENCY:  Urban  Mass  Transportation 

Administration.  Depertnent  of 

Transportation. 

ACTION:  Notice  of  intent  to  establish  a 

Federal  Advisory  Committee;  Notice  of 

meeting. 

SUMMARY:  This  nob'ce  aimounces  the 
intent  to  establish  a  Transit  Industry 
Technology  Development  Advisory 
Committee  to  aid  the  Urban  Mass 
Transportation  Administration  (UMTA) 
in  guiding  the  development  of  a  transit 
technology  program.  The  advisory 
committee  will  assist  UMTA  in 
establishing  guideh'nes  for  and 
implementing  a'technorogy  development 
program. 

DATES:  Comment  Due  Dote:  Any 
comments  on  this  notice  should  be 
submitted  by  December  9. 1991. 


Meeting  Date:  The  first  meeting  of  the 
Transit  Industry  Technology 
Development  Advisory  Committee 
Committee  will  take  place  on  the  lOtfa 
day  of  December,  1991. 
AOORKSacs:  Comments  should  be  sent 
to  the  Offke  of  Chief  Counsel,  Urban 
Mass  Transportation  Administration, 
room  9318,  400  Seventh  Street.  SW.. 
Washington,  DC  20690.  The  December 
10  Federal  Advisory  Committee  meehng 
will  be  held  at  the  Sheraton  Washington 
Hotel.  2860  Woodley  Road.  NW.. 
Washington,  DC  20008. 

FOR  FURTHER  INFORMATION  CONTACT 

Jcffiey  G.  Mora,  Urban  Mass 
Transportation  Administration.  Office  of 
Technical  Assistance  and  Safetj'.  400 
Seventh  Street  SW.,  room  6423. 
Washington,  DC  2059a  (202)  369-0215; 
or  Linda  L  Watkins.  Urban  Mass 
TVansportation  Administration.  Office  of 
Chief  Counsel.  400  Seventh  Street,  SW., 
Room  9316,  Washington.  DC  20590.  (202J 
366-1938. 

SUPPlfMENTARY  INFORMATKMt 
Background 

Both  the  Senate  and  House  highway 
and  mass  transit  authorization  bills  now 
before  the  Senate  Conference 
Committee  contain  a  provision  requiring 
the  Secretary  of  Transportation  to 
establish  an  Industry  Technical  Panel. 
Since  the  Senate  and  House  provisions 
are  substantially  similar,  it  is  likely  that 
this  requirement  will  be  signed  into  law. 
An  advisory  committee  for  transit 
technology  would  fiilffU  the  Senate  and 
House  requirement  for  an  industry 
technical  panel 

From  the  perspective  of  UMTA.  which 
administers  the  Federal  transit 
assistance  program,  there  is  a  need  to 
leverage  the  limited  Federal  capital  and 
research  and  development  (R&D}  funds, 
and  encourage  cost  effectiveness 
through  technology  innovation.  From  the 
perspective  of  transit  operators,  tbere  is 
a  need  for  system  productivity  and 
performance,  and  a  need  for  more 
competition  in  the  marketplace.  From 
the  viewpoint  of  the  suppliers,  there  is  a 
need  to  perform  increased  research  and 
developmeitt  R&D  and  product 
improvement,  and  expand  export 
opportunities.  An  UMTA/industry 
cooperative  technology  development 
program  facilitates  the  development  of 
products  that  are  competitive  in  the 
national  and  international  marketplace. 
Thus,  the  U.S.  balance  of  trade  and 
balance  of  payments  will  benefit  from 
increased  exports.  Finally,  the  transit 
riding  public  is  the  ultimate  beneficiary 
of  more  efficient  and  reliable  service. 

For  these  reasons,  UMTA  fiiuls  that  it 
is  in  the  public  interest  to  establish  a 


Federal  A<lvisory  Committee. 

Consequently.  UMTA  intends  to 
estabhsh  an  industry  Technology 
Advisory  Committee,  consistent  with 
the  Federal  Advisory  Connnittee  Act 
(FACA).  5  U.S.C  app.  I,  Public  Uw  lOO- 
641.  to  assist  in  identifying  priority 
technology  development  areas  and 
developing  guideUnes  for  project 
development,  cost  sharing,  and  project 
execution.  The  charter,  which  explains 
the  scope  and  objectives  of  the 
Committee,  is  appended  to  this 
Preamble. 

Members  of  the  Advisory  Committee 

The  Senate  and  House  bills  require 
that  a  maiocity  of  the  Committee  be 
transit  industry  "supphers."  hi  addjtioa 
to  suppliers,  the  Committee  membership 
will  include  transit  operators, 
consultants,  academic  institutions,  and 
others  who  have  transit  expertise  and 
will  provide  a  balance  of  interests.  A  list 
of  these  members  is  set  forth  below: 

Suppliers 

1.  AEG  Westinghouse  Transportation 
Systems,  hic.  Pittsburgh,  PA 

2.  American  Telephone  A  Telegraph  Co.,  Bell 
Laboratories,  Homedale.  N.). 

3.  The  Boeing  Company.  Sesttle,  WA 

4.  Brooklyn  Union  Gas,  New  York,  N.T. 

5.  Chance  CbMh.  Inc.  VSTichtta.  KS 

e.  Detroit  Diesel  Corporation.  Dstroit  Ml 

7.  Eboaex.  inc..  Bioghamton.  NY 

8.  The  Fbcible  Corporatjoo.  Delaware.  OH 

9.  General  Electric  Company.  Fairfield.  CT 

10.  GFI— General  Farebox.  Elk  Grove  Village. 
IL 

11.  Luminator,  Piano,  TX 

12:  MsErisoB-Kiiudaen  Corporation,  Rail 
Systems  Group.  Boise,  H] 

13.  Motorola  Communications  and 
Electronics.  Inc..  Semiconductar  Products 
Sector,  Phoenix.  AR 

14.  Railway  Progress  Institute.  Alexandria. 
VA 

15.  The  Tronsporfatfon  Croup,  bic  Orlando, 
FL  j         |- 

16.  Transportation  Manufacturing 
Corpora  Hoa  Ho8%ven.  NM 

17.  Union  Switch  A  Signal  bic.,  Pfttsburgh,  PA 

18.  Westinghouse  Electric  Corporation, 
Electronic  Systeou  Group,  Baltimore.  MD 

Mass  Transit  Aothodties 

19.  Birmingham-JefTerson  County  Transit 
Authority,  Binaiogham,  AL 

20.  Burlington  Northern  Railroad  Co. 
(provides  service}  Aurora.  IL 

21.  Metro-Dade  Transit  Agency.  Miami,  FL 

22.  New  Jersey  Transit  Corporation,  Newark. 
N| 

23.  Port  Aothority  of  Allegheny  County, 
Pittsbugh.  PA 

24.  San  Fraodsco  Bsy  Area  Rapid  TVsnsit 
District.  ObUand.  CA  I 

2&.  Southern  Coiifomia  Rapid  Tranait  District 
Los  Angeles.  CA 
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Consultants 

26.  Argonne  National  Laboratory,  Center  for 
Transportation  Research,  (Government 
Owned  Contractor  Operated  Lal>oratory), 
Argonne,  IL 

27.  De  Leuw,  Gather  k  Company, 
Washington.  DC 

28.  Delon  Hampton  &  Associates. 
Washington.  DC 

Academic  Institulioni 

29.  Carnegie-Mellon  University.  High  Speed 
Ground  Transportation  Center.  Pittsburgh. 
PA 

30.  University  of  Nevada,  Transportation 
Research  Center,  Reno.  NV 

Environmantal  Organization 

31.  South  Coast  Air  Quality  Management 
District.  El  Monte.  CA 

Trade  Associations 

32.  American  Association  of  State  Highway 
and  Transportation  Officials,  Washington. 
DC 

33.  American  Public  Transit  Association 
(APTA)— Associate  Members/Suppliers, 
Washington.  DC 

34.  Electric  Power  Research  Institute.  Palo 
Alto,  CA 

Consumer  Croup 

35.  National  Association  of  Counties.  Mass 
Transportation  Committee,  Los  Angeles, 
CA 

Major  Issues 

The  committee  will  consider  the 
priorities  of  the  selected  technology 
development  areas;  provide  advice  on 
establishing  guidelines  for  project 
development,  project  cost  sharing,  and 
project  execution:  and  serve  as  a  forum 
for  discussing  key  issues  relating  to  new 
technology  deployment  and  overcoming 
traditional  barriers  to  innovation.  As 
time  permits.  UMTA  may  bring 
additional  issues  before  the  committee. 

Procedures 

Under  the  FACA.  a  designated  federal 
official  must  call  the  meetings,  review 
the  agendas,  and  terminate  the  meetings 
of  the  advisory  committee,  and  this  will 
be  an  UMTA  employee  appointed  by  the 
Administrator  of  UMTA.  The  meetings 
will  be  chaired  by  a  person  also 
appointed  by  the  UMTA  Administrator. 
UMTA  will  ensure  that  interpreters  and 
assertive  listening  devices  are  available 
for  the  hearing  impaired,  and  that 
written  materials  and  meeting 
transcripts  are  available  in  accessible 
formats. 

All  meetings  of  the  Transit  Industry 
Technology  Development  Advisory 
Committee  will  be  open  to  the  public. 

Schedule 

As  noted  earlier  in  this  document,  the 
first  meeting  of  the  Transit  Industry 
Technology  Development  Advisory 
Committee  will  be  December  10, 1991. 


We  anticipate  that  two  meetings  will  be 
held  annually.  A  separate  notice 
announcing  these  meetings  will  be 
published  in  the  Federal  Register. 

Request  for  Comments 

UMTA  requests  comments  on  the 
proposed  members  of  the  Federal 
Advisory  Committee,  the  Committee's 
proposed  missions,  as  well  as  the  likely 
issues  and  mission  identified  in  this 
document. 

Appendix— Transit  Industry  Tadutology 
Development  Federal  Advisory  Committee 
Charter 

/.  Purpose 

This  character  establishes  a  Federal 
Advisory  Committee  for  the  Secretary  of  the 
Department  of  Transportation  (DOT)  and  the 
Administrator  of  the  Urban  Mass 
Transportation  Administration  (UMTA)  to 
seek  advice  on  the  development  of  transit 
technology.  The  guidelines  for  the 
Committee's  operations  are  set  in  accordance 
with  the  Federal  Advisory  Committee  Act,  S 
U.S.C.  app.  I,  and  DOT  regulations  on  Federal 
Advisory  Committees,  49  Cllt  part  95. 

//.  Sponsor  and  Office  Providing  Support 
Services 

UMTA  will  be  the  sponsor.  Support 
services  will  t>e  provided  by  the  UMTA 
Office  of  Technical  Assistance  and  Safety 
and  Office  of  the  Chief  Counsel. 

///.  Scope  and  Objectives 

(a)  The  primary  goal  of  the  UMTA 
Technology  Development  Program  will  be  to 
introduce  new  technology  into  the  transit 
industry,  and  thereby  assist  in  making  the 
transit  industry  more  cost  effective. 

(b)  The  secondary  goal  is  to  increase 
the  competitiveness  of  the  domestic 
manufacturing  industry  in  the  U.S.  and 
abroad. 

(c)  The  Committee  will  advise  the 
Secretary  of  DOT  and  the  Administrator 
of  UMTA  on  appropriate  areas  for 
technology  development,  including  the 
testing  and  demonstration  of  such 
innovations.  This  advise  will  be 
developed  in  cooperation  with  transit 
suppliers,  manufacturers,  and  operators, 
as  well  as  academic  and  consumer 
representatives  with  an  interest  in 
transit. 

(d)  In  addition,  the  Committee  will 
recommend  guidelines  for  selecting 
technologies  and  for  developing  cost 
sharing  strategies  with  the  private  sector 
consistent  with  available  or  projected' 
UMTA  program  funding  levels  for 
transit  research,  development  and 
demonstration  projects. 

(e)  This  advice  will  be  used  by  UMTA 
and  DOT  in  formulating  their  overall 
technical  assistance  and  technology 
program  plans  and  strategies  for 
advancing  technology,  and  reducing  or 
stabilizing  the  costs  of  initiating, 
modernizing  or  operating  transit  service. 


(f)  The  Committee  shall  act  solely  in 
an  advisory  capacity  to  UMTA  and 
DOT.  and  shall  neither  exercise  any 
program  management  responsibility  nor 
make  decisions  directly  affecting  the 
matters  on  which  it  provides  advice. 

IV.  Duties 

Consistent  with  the  scope  and 
objectives  described  in  Section  III  of  this 
Charter,  the  Committee  is  authorized  to: 

(a)  Assist  UMTA  and  DOT  in 
identifying  priority  technology 
development  areas: 

(b)  Assist  UMTA  and  DOT  in 
establishing  guidelines  for  project 
development,  project  cost  sharing,  and 
project  execution: 

(c)  Review  relevant  legislation  for 
potential  applicability  in  assisting 
UMTA  in  determining  future  technology 
activities:  and 

(d)  Provide  a  forum  for  discussion  of 
key  issues  relating  to  new  technology 
deployment  and  overcoming  traditional 
barriers  to  innovation. 

V.  Membership 

(a)  The  Committee  will  consist  of 
thirty  to  thirty-five  organizations 
designated  by  the  Administrator  of 
UMTA  after  consultation  with  the 
Secretary,  including  bus  and  rail  system 
suppliers  and  manufacturers,  bus  and 
rail  operators,  academic  institutions, 
trade  associations,  and  a  consumer 
representative. 

(b)  The  prospective  legislation 
requires  that  a  majority  of  the 
Committee  be  suppliers.  However,  other 
major  segments  of  the  transit  industry 
will  be  represented,  i.e..  transit 
operators,  academic  institutions,  etc 

VI.  Chairperson 

The  Chairperson  will  be  appointed  by 
the  UMTA  Administrator. 

VII.  Meetings 

(a)  The  Committee,  and  any 
subcommittee(s),  will  meet  and 
terminate  at  the  call  of  the  UMTA 
Administrator.  UMTA  will  prepare  the 
meeting  agenda. 

(b)  Each  committee  and  subcommittee 
meeting  will  be  open  to  the  public.  A 
notice  of  each  meeting  will  be  published 
in  the  Federal  Register  at  least  fifteen 
days  in  advance  of  the  meeting.  Shorter 
notice  is  permissible  in  cases  of 
emergency,  but  the  reason  for  the 
emergency  must  be  reported  in  the 
notice. 

(c)  Detailed  minutes  of  each  meeting 
will  be  kept  and  their  accuracy  certified 
to  by  the  Committee  Chairperson.  The 
minutes  will  include  the  time  and  place 
of  the  meeting,  a  record  of  the  persons 
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present,  a  complete  sunmary  of  wttas 
discussed  mhI  coacIusiooA  reached,  if 
any,  by  the  Committee  or  anf 
subcoBsmttee. 

VI IT.  Compensation  for  Non- 
Covemment  Members 

Non-Federal  government  members 
serve  withoiU  compensation,  but  may  be 
reimbursed  for  expenses. 

IX.  Estimated  Annual  Cost  to  the 
Government 

Some  cost  to  the  government  is 
anticipated.  Itowever,  should  costs  be 
incurred,  in  no  event  wilt  those  costs 
exceed  $50,000  and  one  quarter  person 
years  of  government  staff  time,  which  is 
the  ceiling  for  this  Committee.  No 
Federal  staff  positions  are  being 
allocated  to  the  Committee  on  a  full- 
time  basis. 

X.  Public  Interest 

The  formation  and  use  of  the 
Committee  is  determined  to  be  in  the 

public  interest  in  connection  with  the 
performance  of  duties  imposed  oo  DOT 
by  law. 

XI.  Effective  Date 

This  charter  is  effective  fifteen  days 
after  publication  in  the  Foderal  Repster. 
and  terminates  two  years  after  this  date, 
unless,  before  srxh  time,  it  is  erther 
terminated  or  extended  in  accordance 
with  the  FACA  and  other  appKcafrle 
regulations. 

Issued  on:  ^f«veInbe^  18, 1991. 
BrUn  W.  Qyioer, 
Adminjstraiar. 
[FR  Doc  91-2SU3  Filed  n-2V«l:  8:45  an] 
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UNITEO  STATES  MFOnilMTIOH 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Extiibition;  Determination 

Notice  is  hereby  given  of  the  following 
detenninatioo;  Pursaant  to  the  authority 
vested  in  me  by  the  Act  of  October  IS. 
196S  (79  Stat.  985, 22  U.S.C  2459), 
Executive  Order  12047  of  March  27. 197a 
(43  FR  13359.  March  29. 1978),  and 
Delegation  Order  No.  05-5  of  June  27. 
1985  (50  FR  27393.  Hy  2, 1985).  I  hereby 
determine  that  the  objecta  to  be 
included  in  the  exhibit.  "Gerard  David's 
Saint  Anne  Altarpiece"  (see  list  *)» 


■  A  copy  of  tlM  liat  may  ba  abuuwd  bj 
conlaetiag  Me.  S.  WalUce  Stuart  of  tb«  Offica  of  tfaa 
General  Counael  of  USIA.  The  telephona  number  a 
202/919-6078;  and  riie  addren  i>  room  70a  VS. 
InformatioB  Ageaeyi.  301  Fborth  StraeC  SW.. 
WashmtloK,  DC  ascr. 


iaoportcd  from  abroad  for  the  temporary 

exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  iiBportied 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
hsted  exhibit  obiects  at  the  Nationa) 
Gailery  of  Art  Washington.  DC.  fron 
Jairaary  26, 1992.  to  on  or  about  May  10, 
1992,  is  in  the  national  mterest. 

Public  notice  of  this  determination  i» 
ordered  to  be  published  in  the  Federal 
Regiater. 

Dated:  November  19. 1991. 
Alberto ).  Mora. 
General  CowaseL 

[FR  Ddc.  91-28159  Piled  lV-n-«t;  1:49  am} 
■LUNQ  COM  tUO-fMI 


United  States-German  Secondary 
Sctiool  Linkages;  Request  for 
Proposals 

MXMCf.  United  States  Informalion 

Agency. 

ACTION:  Notice— Request  for  Proposals. 

SUMMADV:  USiA  plans  to  award  one 
grant  of  up  to  $100,000  to  a  single 
organization  or  consortium  to  support 
the  exchange  of  groaps  of  students  and 
teachers  between  partnered  secondary 
schools  in  the  U.&  and  Germany.  Grant 
funds  are  exclusively  designated  to 
subsidize  the  travel  of  Germans  to  the 
U.S.  Support  for  the  travel  of  Americans 
to  Germany  is  a  matter  for  c&scmsioB 
between  the  grantee  organization  and 
the  Government  of  Germany. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  pjn.  e.s.t  on 
December  23.  Faxed  documents  wiH  not 
be  accepted,  nor  will  documents 
postmarked  on  December  23  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deacDine.  Grant  activities  . 
should  begin  no  earlier  than  April  15, 
1992. 

AODRCSSCS:  The  original  and  12  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref.:  US-German  Secondary 
School  Linkages,  Office  of  the  Execvtive 
Director,  E/X,  Room  338.  301  4th  St, 
SW.,  Washington,  DC  20547. 
FOR  FURTHER  IMFORMATIOM  COMTACT: 
Interested  organizations/ institutions 
should  ccmtact  Bettye  Stennis  at  the  U.St. 
Information  hgeacf,  301  4th  St  SW, 
Yootb  Programs  Divisiaa  {B/VYX  roon 
357,  (202)  61»-a29a  to  request  dctaHed 
appfeeattoB  packets,  which  inchide 


award  criteria  additional  to  this 

announcemeot  alt  necessary  {drsM.  and 

guidebnes  lea  preparing  proposals. 

inchtding  specific  budget  preparation 

information. 

SUPPtEMENTARY  IMFORMATIOM:  Pursuant 

to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  sodal  and  cnltural 
life. 

Overview — ^The  purpose  of  the  grant 
is  to  promote  linkages  between 
American  secondary  schools  that  teach 
German  and  schools  in  the  Federal 
RepubKc  of  Germany.  The  objective  is  to 
facilitate  exchanges  of  persons  between 
these  partnered  schools  to  promote 
mutual  understanding  of  American  and 
German  societies,  educational  systems, 
values,  language  and  culture.  The 
applicant  should  describe  its  goals  and 
objectives  and  how  these  relate  to  the 
USIA  objectives.  The  travel  subsidies 
are  intended  to  enable  as  many  studests 
as  possible,  despite,  what  may  be 
limited  financial  circumstances,  to 
participate  in  the  program  of  exchanges. 

EKgibility — Non-profit  private  or 
public  educational  or  exchange 
organizations  with  no  less  thim  four 
years  experience  in  the  field  of 
secondary  school  exchanges  with 
Germany  are  eligible  for  this 
competition. 

Guidelines — ^llie  grant  is  designed  to 
support  through  subsidies  the  travel  of 
German  students  and  teachers  to  the 
U.S.  as  part  of  a  regular  program  of 
exchanges  between  partnered  schools. 
The  grantee  organization  siust  be  one 
that  already  has  an  established  US- 
German  school  linkage  program.  This 
grant  is  not  designed  to  assist 
organizationa  in  starting  \xp  a  linkage  or 
partnership  program.  The  exchanges 
may  be  of  up  to  one  academic  year  and 
no  less  than  three  weeks  duration  and 
etre  intended  to  enable  the  participants 
attend  school  and  to  experience  hfe  in 
the  host  school  and  conmiunity  and  to 
learn  about  the  history,  culture  and  the 
political,  economic  arid  social  Ufe  of  the 
coon  try. 

Other  than  the  requirement  for 
minimum  doratioo  of  stay.  USLA  does 
not  dictate  specifics  on  bow  the 
exchanges  are  to  be  conducted,  their 
frequency,  timing,  overaD  foiancing,  etc. 
These  are  the  purview  of  tbe  grantee 
organization,  its  Gemtaa  coonterpart 
and  the  participating  schools. 
Nevertheless,  the  proposal  should 
describe  the  organization  or  tiic  linkage 
program,  including  how  schools  are 
recruited  and  selected,  how  matches  are 
made,  and  what  the  Unkage  is  designed 
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to  accomplish  in  addition  to  the 
exchange  of  persons.  Also  provide 
details  on  the  model  or  models  for 
exchanges,  guidelines  and  rules 
incumbent  on  participating  schools  and 
individuals,  orientation  programming, 
monitoring  arrangements,  statistics 
collection  and  reporting,  and  evaluation 
mechanisms.  Applicants  should  provide 
detailed  information  on  their 
counterpart  organizations  in  Germany 
and  statistics  on  the  last  three  years  of 
exchanges,  with  special  attention  to  the 
number  and  types  of  schools  involved, 
their  location  hi  the  U.S.  and  Germany, 
and  annual  exchange  numbers.  Include 
short  profiles  on  sample  exchanges  that 
exempUfy  typical  programs  and 
standard  variations. 

The  proposal  should  discuss  current 
linkages  and/or  future  plans  for 
expanding  exchanges  with  the  five  new 
eastern  states  of  Germany,  including 
any  statistics  on  schools  currently  in 
those  states  involved  in  the  program. 

The  proposal  should  specify  the 
process  for  disbursing  grant  fimds. 
including  guidelines  that  are  provided  to 
participating  schools  in  applying  for 
grant  funds.  If  your  organization  applies 
a  needs  standard  to  the  selection  of 
participants  for  financial  assistance, 
please  describe  this  standard. 

Proposed  budget — Grant  funding  is 
limited  to  international  and  domestic 
travel  expenses. 

Applicants  should  submit  budgets 
detailing  overall  program  finances, 
including  the  sources  of  all  revenue  and 
anticipated  expenses,  so  that  USIA  can 
see  clearly  how  its  contribution  relates 
to  the  total  program  budget  If  fees  are 
charged  to  individuals  or  schools,  the 
organization  should  submit  s  detailed 


break  down  of  how  these  fees  are  u<ed 
by  the  organization. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet 
Eligible  proposals  will  be  forwarded  to 
panels  of  USLA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
General  Counsel  the  European  Area 
Office,  and  the  budget  and  contracts 
offices.  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  oi^cer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  program  plan  and 
adherence  of  the  proposed  activity  to 
the  criteria  and  conditions  described 
above. 

2.  Reasonable,  feasible  and  flexible 
objectives.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 

3.  Multiplier  effect/impact  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Value  to  U.S.-German  relations. 
Assessments  by  USIA's  Office  of 
European  Affairs  and  USIS  Bonn  of  the 
potential  impact  and  significance  on 
Germany. 


5.  Adherence  to  the  budget 

restrictions  and  guidelines. 

6.  Institutional  capacity.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals. 

7.  Proposals  should  demonstrate 
potential  for  program  excellence  and/or 
the  track  record  of  the  applicant 
institution.  The  Agency  will  consider 
past  performance  of  prior  grantees  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Evaluation  plan.  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Nodes 

The  terms  and  conditions  published  in 
this  B^  are  binding  and  may  not  be 
moditied  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  the  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

NotificstioD 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  1. 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  IB.  1991. 
WUUam  P.  Gbds. 

Associate  Director.  Bureau  of  Education  and 
Cultural  Affairs. 
(FR  Doc.  91-28158  Filed  11-21-91;  8.-45  am] 

BHJJNQ  coot  SISO-OI-M 


58962 


Sunshine  Act  Meetings 


Federal  Re^ster 

Vol.  56.  No.  228 

Friday.  November  22.  1991 


The  section  o»  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pul}lished 
under  the  '"Govefnment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)<e)(3). 


EQUAL  EMPU>VMENT  OPPORTUNITY 
COMMISSIOM 

DATE  AND  TIME:  2:00  p.m.  (Eastern  Time] 
Tuesday.  December  3. 1991. 

PU^CE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L "  Street.  NW.,  Washington.  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcefnent  of  Notation  Vote(s). 
Closed  Session 

1.  Litigation  Authorization:  General 
Counsel  Recommendations. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  663-7100  (voice)  and 
(202)  663-4494  (TTD)  at  any  time  for 
information  on  these  meetings.)  "CONTACT 
PERSON  Fdi  MOM  iNFOWiATiOM:"  Frances  M. 
Hart.  Executive  Officer  on  (202)  663-7100. 

Dated:  November  19. 1991. 
Frances  M.  Hart 

Executive  Officer.  Executive  Secretariat 
(FR  Doc.  91-28196  Filed  n-l*-«l;  4:36  pm] 

MUJNO  COOE  STSO-eS-M 

FEI>ERAL  DEPOSIT  INSURANCE 
CORPORATtON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:33  a.m.  on  Tuesday.  November  19. 
1991.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of  a 
certain  insured  l>ank. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Recommendation  regarding  the  liquidation 
of  depository  institutions'  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agency  of  those 
assets: 


Case  No.  47,765 — Various  Banks.  O'Hare 
Consolidated  Office 

Applications  of  Lake  Community  Bank. 
Lakeport.  California,  for  consent  to  acquire 
certain  assets  and  assume  the  liability  to  pay 
deposits  of  the  Lakeport  Branch  of  Citizens 
Federal  Bank.  A  Federal  Savings  Bank. 
Miami.  Florida:  and  for  consent  to  convert 
deposits  from  the  Savings  Association 
Insurance  Fund  to  the  Bank  Insurance  Fund 
as  contemplated  by  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act  of 
1989. 

Application  for  brokered  deposit  waiver. 

Matters  relating  to  a  certain  fmancial 
institution. 

Matters  relating  to  the  Corporation's 
liquidation  activities. 

Personnel  Matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.. 
concurred  in  by  Chairman  William 
Taylor.  Director  T.  Timothy  Ryan.  Jr. 
(Office  of  Thrift  Supervision),  and 
Steven  Steinbrink.  acting  in  the  place 
and  stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4). 
(c)(6],  (c)(8),  (c)(9)(A)(ii).  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2).  (c)(4), 
(c)(6).  (c)(8).  (c)(9)(A)(ii).  (c)(9)(B)  and 
(c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington.  DC. 

Dated:  November  20, 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldraan. 
Deputy  Executive  Secretary. 
[FR  Doc.  91-28235  Filed  11-20-fll:  2:06  pm] 

BILUNO  CODE  S714-01-M 

UNITED  STATES  POSTAL  SERVICE  BOARD 
OP  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  2 


p.m.  on  Monday.  December  2. 1991.  and 
at  9:30  a.m.  on  Tuesday,  December  3, 
1991,  in  San  Diego,  California.  By 
telephone  vote.  November  18-20, 1991,  a 
majority  of  the  members  contacted  and 
voting,  the  Board  of  Governors  voted  to 
close  to  public  ob8er\'ation  its  meeting 
schedule  for  December  2,  which  will 
involve  consideration  of  funding  for 
delivery  bar  code  sorters.  The  Board 
determined  that  pursuant  to  section 
552b(c)(9)(B)  of  title  5,  United  States    I 
Code,  and  section  7.3(i)  of  the  Code  of 
Federal  Regulations,  discussion  of  this 
matter  is  exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b))  because 
it  is  likely  to  disclose  information,  the  I 
premature  disclosure  of  which  would  I 
significantly  frustrate  implementation  of 
the  proposed  procurement  action. 

The  December  3  meeting  is  open  to 
the  public  and  will  be  held  at  the  San 
Diego  Division  Main  Post  Office.  2535 
Midway  Drive,  San  Diego,  in  Conference 
Room  306.  The  Board  expects  to  discuss 
the  matters  stated  in  the  agenda  whicli 
is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Boaijd, 
David  F.  Harris,  at  (202)  268-4800. 

Agenda 

Monday  Session 
December  2— 2  p.m.  (Closed) 

1.  Delivery  Bar  Code  Sorters.  (William  J. 
Dowling,  Assistant  Postmaster  General, 
Engineering  and  Technical  Support 
Department). 

Tuesday  Session 

December  3—8.30  a.m.  (Open}— Room  30B, 
San  Diego  Division 

1.  Minutes  of  Previous  Meeting.  NovemMr 
4-5, 1991.  I 

2.  Remarks  of  the  Postmaster  General 
(Anthony  M.  Frank). 

3.  Officers'  Compensation.  (Vice  Chairman 
Griesemer). 

4.  Capital  Investments.  (Stanley  W.  Smith, 
Assistant  Postmaster  General,  Facilities 
Department). 

a.  Santa  Ana,  California,  North  County 
Annex,  Advance  Site  Acquisition. 

b.  St.  Louis.  Missouri.  Postal  Data  Center 
Relocation. 

c.  Westchester.  New  York,  GMF  and  VMF, 
Advance  Site  Acquisition. 

d.  Chicago.  Illinois.  Main  Post  Office. 
Additional  Funding. 

5.  Consumer  Protection  Amendments 
Report.  (Charles  R.  Clauson.  Chief  Postal 
Inspector). 
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6.  FY  1993  Customer  Reimbursement 
Subsidy  (Revenue  Forgone).  (Comer  S. 
Coppie,  Senior  Assistant  Postmaster  General, 
Finance  Group). 

7.  FY  1991  Financial  Results  (Mr.  Coppie). 

8.  Comprehensive  Statement  to  Congress. 
(Edward  E.  Morgan,  )r..  Associate  Postmaster 
General). 

9.  Report  on  the  Western  Region.  (Joseph  R. 
Caraveo,  Regional  Postmaster  General). 

10.  Report  on  the  San  Diego  Division. 
(Margaret  L  Sellers,  Field  Division  General 
Manager/Postmaster). 

11.  BrieHng  on  Environmental  Programs, 
(Mitchell  H.  Gordon,  Senior  Assistant 
Postmaster  General,  Administrative  Services 
Group). 

12.  Los  Angeles  Basin  Environmental 
Management.  (Scott  Ross,  Regional 
Environmental  Unit  Manager). 

13.  Tentative  Agenda  for  the  January  6-7. 
1992,  meeting  in  Washington,  D.C. 

David  F.  Hairis. 

Secretary.  I 

|FR  Doc.  91-28299  Filed  11-20-91;  3:03  pm| 
WUMQ  CODE  77ia-1>-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:27  p.m.  on  Tuesday,  November  19, 
1991.  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  (1)  Sale  of 
assets;  (2)  Quarterly  Report  of  Actions 
Taken  Under  Delegated  Authority  by 
the  Committee  on  Management  and 
Disposition  of  Assets,  April  1. 1991-June 
30, 1991;  and  93)  a  proposed  settlement 
of  litigation.  In  addition,  the  Board  was 
briefed  on  proposed  delegations  of 
authority  to  the  Inspector  General  to 
disclose  information  in  accordance  with 
the  Privacy  Act  of  1974.  to  promulgate 
policies,  procedures  and  regulations, 
and  to  redelegate  authority  within  the 
OIG  related  to  requests  for  such 
information  in  OIG  files. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CO. 
Hope,  Ir.  (Appointive),  and  seconded  by 
Vice  Chairman  Andrew  C.  Hove.  Jr.,  and 
concurred  in  by  Chairman  William 
Taylor,  and  Director  T.  Timothy  Ryan. 
Jr..  (Director  of  the  Office  of  Thrift 
Supervision),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the   - 


public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(9)(B), 
and  (c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550 — 
17th  Street,  NW..  Washington.  DC. 

Dated:  November  20, 1991. 
Resolution  Trust  Corporation. 
Johji  M.  Buckley.  Jr., 
Executive  Secretary. 
[FR  Doc  91-28233  Filed  11-20-91;  2:05  pm] 

MLLMQ  CODE  S714-01-H 

RESOLUTION  TRUST  CORMMATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:09  p.m.  on  Tuesday,  November  19, 
1991,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
open  session. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  Taylor,  and  seconded  by 
Director  T.  Timothy  Ryan,  Jr.  (Director 
of  the  Office  of  Thrift  Supervision), 
concurred  In  by  Vice  Chairman  Andrew 
C.  Hove.  Jr.,  and  Director  C.C.  Hope,  Jr. 
(Appointive),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  the  following  matter 

Memorandum  re:  Proposed  delegations  of 
authority  to  the  Inspector  General  to 
disclose  information  in  accordance  with 
the  Privacy  Act  of  1974.  to  promulgate 
policies,  procedures  and  regulations,  and 
to  redelegate  authority  within  the  OIG 
related  to  requests  for  such  information 
in  OIG  flies. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  NW..  Washington,  DC 

Dated:  November  20, 1991. 


Resolution  Trust  Corporation. 

John  M.  Buckley.  Jr.. 

Executive  Secretary. 

(FR  Doc.  91-28316  Filed  11-20-91:  3:54  pm| 

MLUMa  cooE  sri^^i-w 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  25, 1991. 

A  closed  meeting  will  be  held  on 
Tuesday,  November  26, 1991,  at  3:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  e  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  26, 1991,  at  3:30  p.m..  will  be: 

Institution  of  injunctive  acUons. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Settlement  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jonathan 
Gottlieb  at  (202)  272-2200. 

Dated:  November  20, 1991. 
Jooathan  G.  Katz. 
Secretary. 
[FR  Doc.  91-28257  Filed  11-20-91;  2:07  pm) 
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DEPARTMENT  OF  COMMERCE 

Ag«ncy  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Correction 

In  notice  document  91-22361 
appearing  on  page  47064.  in  the  issue  of 
Tuesday.  September  17, 1991,  in  the 
second  column,  the  file  hne  was  omitted 
and  should  read  as  follows  "[FR  Doc.  91- 
22361.  Filed  9-16-91;  8:45  amj". 

BIUJNOCOOC  lfOt-01-O 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Mercantile  Exchange 
Proposed  Contracta 

Correction 

In  notice  document  91-26520  beginning 
on  page  56410  in  the  issue  of  Monday, 
November  4. 1991.  make  the  following 
correction: 

On  page  56410,  in  the  third  column, 
under  DATES,  in  the  second  line 
"January  3, 1992"  should  read 
"December  4. 1991". 

■MajMQCOOC  l«0»4M> 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  932 
(No.  91-5591 

Eligiblltty  and  Financial  Disclosure 
Requirements  for  Directors  of  ttw 
Fedral  Home  Loan  Banks 

Correction 

In  rule  document  91-26825  appearing 
on  page  56929  in  the  issue  of  Thursday, 
November  7, 1991.  make  the  following 
correction: 


S  S  932.19,  932J1, 932^    (COTFMted] 

On  page  56920,  in  the  second  column, 
in  the  next  to  the  last  line,  "3068"  should 
read  "3069". 

MUJNQCOOC  1S0S41-O 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  922. 931.  and  932 

(Na  91-509) 

Eligibility  and  Rnanclal  Disclosure 
Requirements  for  Directors  of  the 
Federal  Home  Loan  Banks;  and 
Responsibilities  snd  Conduct  for  the 
Board  of  Directors  of  the  Federal 
Housir^g  Finance  Board 

Correction 

In  rule  document  91-25688  beginning 
on  page  55205  in  the  issue  of  Friday, 
October  25, 1991,  and  corrected  on  page 
56691  in  the  issue  of  Thursday, 
November  6, 1991.  make  the  following 
correction: 

On  page  55210,  in  the  Is!  column,  in 
the  first  full  paragraph,  in  the  19th  line, 
"represent"  should  read  "represents". 
■UJMQ  cooc  tsas-«i-o 


DEPARTMENT  OF  THE  INTERIOR 
Buresu  of  Land  Management 

(OR-943-01-4214-10;  GP1-367,  OR-47S52] 

Proposed  Wittidrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

Correction 

In  notice  document  91-22664  beginning 
on  page  47804  in  the  issue  of  Friday, 
September  20, 1991.  make  the  following 
corrections: 

1.  In  the  second  column,  in  the  land 
description,  in  the  first  line,  after  "Sec. 
34"  insert  a  comma. 

2.  In  the  same  column,  in  the  land 
description,  in  the  third  line,  remove  the 
coma  appearing  after  the  3rd  "  EV^". 

HLLMO  cooc  1(0»«1-O 


DEPARTMENT  OF  THE  INTERIOR 

I 

National  Park  Service 

Shenandoah  National  Park;  Draft 
Environmental  Impact  Statement  for 
U.S.  Route  340 

Correction 

In  notice  document  91-6861  appearing 
on  page  12258  in  the  issue  of  Friday, 
March  22, 1991,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document. 
"FR  Doc.  91-6361"  should  read  "FR  Doc. 
91-6861". 

MLUNO  cooc  1SOS-01-0 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-52;  Sub-No.  73X1 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company-Abar>donment 
Exemptlon-in  Buchanan  County,  MO 

Correction 

In  notice  document  91-22269 
appearing  on  page  46804  in  the  issue  of 
Monday,  September  16, 1991,  in  the 
second  column,  in  the  file  line  at  the  ena 
of  the  document,  "FR  Doc.  91-22264" 
should  read  "FR  Doc.  91-22269". 

■nXINQ  cooc  ICSMI-O 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

National  Cooperative  Research 
Notification;  Center  for  Emissions 
Control,  Inc. 

Correction 

In  notice  document  91-26623 
appearing  on  page  56528  in  the  issue  of 
Tuesday,  November  5. 1991,  make  the 
following  correction; 

In  the  second  column,  in  the  second 
full  paragraph,  in  the  last  line  "May  13" 
should  read  "May  31". 

MUJNO  cooc  1S0>41-O 
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Part  II 

Department  of 
Agriculture 

Agricultural 
Marketing  Service 

7  CFR  Part  1001,  et  al. 
Milk  in  the  New  England  and  Other 
Marketing  Areas;  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  on  Proposed  Amendments  to 
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AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  recommended  decision 
deals  with  a  wide  variety  of  industry 


proposals  to  amend  all  Federal  milk 
marketing  orders.  The  issues  addressed 
in  this  decision  include:  Class  I  (bottling) 
milk  prices:  Class  II  (soft  products)  milk 
prices;  classification  of  milk  used  in  the 
various  products;  and  the  treatment  of 
reconstituted  milk  under  the  orders.  The 
recommendations  in  this  decision  are 
based  on  evidence  received  at  a  43-day 
hearing  held  in  September,  CX:tober  and 
November  1990.  Very  briefly  stated,  the 
actions  recommended  include:  (1) 
Providing  three  uniform  classes  of  milk 
use  in  all  the  orders:  and  (2)  changing 
the  pricing  of  reconstituted  fluid  milk 
products  made  from  concentrated  milk 
or  nonfat  dry  milk. 

DATES:  Comments  are  due  on  or  before 

December  31, 1991. 

ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
room  1083,  South  Building,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  720-4829. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  would  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

When  this  proceeding  was  initiated, 
the  Notice  of  Hearing  listed  separately 
the  Lubbock-Plainview,  Texas  (part 
1120):  the  Texas  Panhandle  (part  1132): 
and  Rio  Grande  Valley  (part  1138) 
orders.  A  hearing  on  a  merger  of  these 
three  orders  was  held  in  December  1989. 
As  a  result  of  that  hearing,  the  three 
orders  will  be  merged  effective 
December  1, 1991,  imder  the  name  of  the 
New  Mexico-West  Texas  order,  which 
will  be  7  CFR  part  Number  113a 
Therefore,  all  proposed  order  language 
in  connection  with  this  proceeding  is  in 
terms  of  the  merged  order.  In  future 
documents  in  this  proceeding,  die  New 
Mexico- West  Texas  order  will  replace 
the  three  orders  named  above.  Prior 
documents  in  this  proceeding: 


Advance  Notice  of  Proposed 
Rulemaking:  Issued  March  29, 1990; 
published  April  3. 1990  (55  FR  12368). 

Notice  of  Hearing:  Issued  July  11. 
1990;  published  July  17, 1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs:  Issued  March  28, 1991; 
pubhshed  April  3. 1991  (56  FR  13603). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  other  marketing 
areas.  This  notice  is  issued  pursuant  to 
the  provisions  of  the  Agricultiu-al 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
December  31, 1991.  Four  copies  of  the 
exceptions  should  be  filed.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  from  September  5, 
1990,  through  November  20, 1990,  at  Eau 
Claire,  Wisconsin;  Minneapolis, 
Minnesota:  St.  Cloud,  Minnesota: 
Syracuse,  New  York;  Tallahassee, 
Florida:  and  Irving,  Texas,  with  respect 
to  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  ail  Federal  milk  marketing  areas 
pursuant  to  the  notice  of  hearing  issued 
July  11, 1990,  and  published  July  17, 1990 
(55  FR  29034).  The  material  issues  on  the 
record  of  the  hearing  relate  to: 

1.  Class  I  milk  pricing  and  related 
issues; 

2.  Class  II  milk  pricing  and  related 
issues; 

3.  Product  classification:  and 

4.  Pricing  of  concentrated  and 
reconstituted  milk. 

Fmdings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 
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Background 

This  proceeding  was  initiated  in 
response  to  concerns  voiced  by 
midwestem  dairy  farm  groups  about  the 
Federal  milk  marketing  order  program, 
and  particularly  about  those  provisions 
relating  to  Class  I  prices. 

Federal  milk  marketing  orders  classify 
milk  according  to  its  use.  Most  orders 
have  three  classes:  Class  I  includes 
primarily  beverage  milk;  Class  II 
consists  primarily  of  fluid  cream  items 
plus  "soft"  products,  such  as  cottage 
cheese,  ice  cream  and  yogurt.  Class  III 
consists  primarily  of  "hard" 
manufactured  products,  including  butter, 
nonfat  dry  milk  and  hard  cheeses.  Each 
class  has  a  specific  price,  with  Class  I 
being  the  highest,  Class  II  being  an 
intermediate  price  and  Class  III  being 
the  lowest  price. 

Class  I  milk  prices  since  the  mid- 
1960's  and  early  70's  have  been 
determined  by  adding  a  market-specific 
Class  I  differential  to  the  Minnesota- 
Wisconsin  (M-W)  price,  which  more 
recently  has  been  for  the  second 
preceding  month.  The  differentials 
currently  vary  from  $1.20  per 
hundredweight  at  Minneapolis, 
Minnesota,  to  $4.18  per  hundredweight 
at  Miami,  Florida. 

This  basic  system  of  pricing  was 
developed  over  a  long  period  of  time. 
Prior  to  Congress'  passage  of  the  Food 
Security  Act  of  1985,  the  Class  I 
di^erentials  had  not  been  significantly 
changed  in  nearly  20  years.  However,  on 
May  1, 1986,  Class  I  differential 
increases  mandated  by  Congress  in  the 
Food  Security  Act  of  1985  were 
implemented  in  35  of  the  orders. 
Congress  also  specified  that  none  of  the 
differentials  could  be  reduced  for  a  two- 
year  period  beginning  May  1, 1986. 
Congress  took  this  action  because  the 
then-current  differentials,  which 
reflected  a  hauling  cost  of  1.5  cents  per 
hundredweight  per  10  miles,  no  longer 
covered  the  costs  of  hauling  milk. 

The  Class  I  differential  increases 
implemented  on  May  1, 1986,  varied 
from  $.08  per  hundredweight  for  the 
Upper  Midwest  order  to  $1.03  per 
hundredweight  for  the  Southeastern 
Florida  order.  Since  then,  increasing 
dissatisfaction  with  the  resulting  Class  I 
pricing  structure  of  Federal  milk  orders 
has  been  voiced  by  various  Upper 
Midwest  parties.  Others  across  the 
country  also  expressed  various 
criticisms  about  the  program. 

On  March  29, 1990,  the  Secretary 
aimounced  that  USDA  would  hold  a 
national  hearing  on  milk  marketing 
orders  to  "*  *  *  determine  whether 
reasons  exist  to  change  current  Federal 
milk  orders."  The  main  issues  at  the 


hearing  would  be:  (1)  Class  I  pricing 
differentials,  (2)  multiple  base  points  for 
pricing,  (3)  pricing  of  reconstituted  milk, 
and  (4)  pricing  of  Class  II  milk. 
Concurrently,  the  Administrator  of  the 
Agricultiu-al  Marketing  Service  issued 
an  Advance  Notice  of  Proposed 
Rulemaking  inviting  any  interested 
person  to  submit  proposals  on  the  main 
issues.  Proposals  were  to  be  mailed  by 
May  31, 1990. 

A  Notice  of  Hearing  was  issue(^on 
July  11. 1990,  setting  forth  70  proposals 
that  would  be  considered  and 
announcing  the  dates  and  locations  of 
the  hearing.  The  hearing  began 
September  5, 1990,  in  Eau  Claire, 
Wisconsin,  and  concluded  on  November 
20, 1990,  in  Irving,  Texas.  Other  sessions 
were  held  in  Minneapolis  and  St.  Cloud, 
Minnesota,  Syracuse.  New  York,  and 
Tallahassee,  Florida.  In  all,  the  hearing 
lasted  43  days  and  produced  about 
10,000  pages  of  transcript,  237  exhibits, 
and  an  estimated  3,000  pages  of 
Officially  Noticed  documents. 

About  200  witnesses  participated  in 
the  hearing.  Rather  than  attempting  to 
detail  or  summarize  the  testimony  of 
each  person  or  organization  we  are 
providing  a  detailed  list  of  hearing 
participants,  except  that  we  have  not 
identified  by  name  some  25  dairy 
farmers  who  testified.  Thus,  recognition 
of  the  hearing  participants  is  provided 
without  reiterating  who  said  what  in 
regard  to  the  Class  I  and  Class  II  price 
issues.  This  will  aid  in  keeping  this 
document  a  reasonable  length. 

The  following  list  of  hearing 
participants  is  grouped  according  to 
affiliation: 

Dairy  Farmer  Cooperatives  &  Other 
Farmer  Organizations 

Agri-Mark,  Inc. 
Alabama  Farmers  Federation 
American  Farm  Bureau  Federation 
Bear  Lake  Milk  Cooperative 
Central  Milk  Producers  Cooperative 
(CMPC),  consisting  of  the  following 
organizations:  A-G  Cooperative 
Creamery,  Alto  Dairy  Cooperative, 
Associated  Milk  Producers  Inc., 
Golden  Guernsey  Dairy  Cooperative, 
Greenwood  Milk  Prtiducers 
Cooperative,  Independent  Milk 
Producers  Cooperative,  Lake  to  Lake 
Cooperative  (a  Division  of  Land 
O'Lakes,  Inc.),  Manitowac  Milk 
Producers  Cooperative,  Mid-America 
Dairymen  Inc.,  Midwest  Dairymens 
Company,  Milwaukee  Cooperative 
Milk  Producers,  Southern  Milk  Sales, 
Inc..  Wisconsin  Dairies  Cooperative. 
and  Woodstock  Progressive  Milk 
Producers  Association. 
Coalition  of  Northeastern  Dairy  Farmers 
(CONE),  consisting  of  the  following 


organizations:  Agri-Mark,  Inc..  Allied 
Federated  Cooperatives.  Inc..  Cabot 
Farmers'  Cooperative  Creamery 
Company,  Dairylea  Cooperative,  Inc. 
Eastern  Milk  Producers  Cooperative 
Association,  Inc.,  Niagra  Milk 
Cooperative,  Inc.,  St.  Albans 
Cooperative  Creamery.  Inc.,  Upstate 
Milk  Cooperatives,  Inc.,  and  Regional 
Cooperative  Marketing  Agency.  Inc. 

Darigold  Inc. 

2Dairymen*s  Creamery  Association,  Inc. 

Farm  Bureau  Federations  of  North 
Carolina,  South  Carolina,  Georgia, 
Tennessee,  and  Virginia 

Farmers  Union  Milk  Marketing 
Cooperative  (FUMMC) 

Land  O'Lakes,  Inc. 

Louisiana  Farm  Bureau 

Lowville  Producers  Dairy  Co-Op 

Maine  Farm  Bureau 

Mid-America  Dairymen.  Inc.  (Mid-Am) 

Milk  Marketing.  Inc.  (MMI) 

National  Family  Farm  Coalition 

National  Farmers'  Organization  (NFO) 

National  Milk  Producers  Federation 
(NMPF) 

New  York  Farm  Bureau 

New  York  State  Grange 

North  Dakota  Milk  Producers 
Association  and  the  North  Dakota 
Dairy  Industries  Association 

Penn  Marva  Dairymen's  Federation 
(Penn  Marva),  consisting  of  the 
following  organizations:  Atlantic 
Dairy  Cooperative,  Mid-Atlantic 
Division  of  Dairymen,  Inc.,  Maryland 
Virginia  Milk  Producers  Cooperative 
Association,  and  Valley  of  Virginia 
Cooperative  Milk  Producers 
Association 

Pennsylvania  Farmers'  Association 
Dairy  Committee 

Pennsylvania  Farmers  Union  and 
Northern  Tier  MiUc  Cooperative 

Peimsylvania  State  Grange 

Prairie  Farms  Dairy,  Inc.  (PFD) 

Producers  Equalization  Committee 
(PEC),  consisting  of  the  following 
organizations:  Michigan  Milk 
Producers  Association,  Independent 
Cooperative  Milk  Producers 
Association,  and  the  National  Farmers 
Organization 

Rusk  County  (Wisconsin]  Farm  Bureau 

Southern  Coalition  of  Dairy  Farmers 
(SCDF)<  consisting  of  the  following 
organizations:  Associated  Dairy 
Farmers,  Inc.,  Associated  Milk 
Producers,  Inc.  (Southern  Region), 
Carolina  Dairies,  Carolina  Jersey  Milk 
Producers  Association,  Carolina 
Virginia  Milk  Producers  Association, 
Coble  Dairy  Products  Cooperative, 
Inc.,  Dairymen,  Inc.,  Edisto  Milk 
Producers  Association.  Florida  Dairy 
Farmers  Association,  Gulf  Coast 
Dairymen,  Gulf  Dairy  Association, 
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Inc.  Land-O-Sun  Independent 
Producers,  Mountain  Milk  Producers 
Association.  Palmetto  Milk  Producers 
Association.  Piedmont  Milk  Sales, 
Inc^  Southern  Milk  Sales.  Ina,  and 
Tampa  Independent  Dairy  Fanners 
Association.  Inc. 

Texas  Farm  Bureau 

Texas  Fanners  Union 

United  Dairy  Services 

United  Oneida-Levvis  Milk  Producers 

Upper  Midwest  Federal  Order  Coalition 
(UMWFOC).  consisting  of  the 
following  organizations:  Iowa  Dairy 
Products  Association,  Minnesota 
Association  of  Cooperatives. 
Minnesota  Farm  Bureau.  Minnesota 
Farmers  Union.  Minnesota  Milk 
Producers  Association.  Wisconsin 
Farm  Bureau  Federation.  Wisconsin 
Farmers  Union.  Wisconsin  Federation 
of  Cooperatives.  A-G  Cooperative 
Creamery.  Alto  Dairy  Cooperative. 
Associated  Milk  Producers.  Inc. 
(Morning  Glory  Farms  Region). 
Associated  Milk  Producers.  Inc 
(North  Central  Region).  Ellsworth 
Cooperative  Creamery,  Farmers 
Union  Milk  Marketing  Cooperative. 
First  District  Association,  Glencoe 
Butter  and  Produce.  Land  O'Lakes, 
Inc.,  Manitowac  Milk  Producers  Co- 
op. Milwaukee  Co-op  Milk  Producers. 
Plainview  Milk  Products  Association. 
Swiss  Valley  Farms  Co.,  Wisconsin 
Dairies  Cooperative.  Minnesota 
Department  of  Agriculture,  and 
Wisconsin  Department  of  Agriculture. 
Trade  and  Consumer  Protection 

Western  Dairymen  Cooperative.  Inc. 
(WDCI) 

Wisconsin  Farm  Bureau  Federation 

Women  Involved  in  Farm  Economics 
(WIFE) 

Proprietary  Handlers  and  Handler 
Organizations 

Americana  Foods.  Inc.,  Momingstar 
Foods.  Inc.,  Blue  Bell  Creameries,  Inc.. 
Hunter  Jersey  Farms,  Inc.,  Hygeia 
Dairy  Company,  Inc.,  and  Pine  State 
Creamery  Company  (Americana  et  al.) 

Anderson-Erickson  Dairy  Company 

Borden  Company 

Dean  Foods  Co. 

Farm  Fresh 

Galloway  Company 

Gold  Star  Dairy 

Hershey  Chocolate,  USA 

Hunter  Jersey  Farms.  Inc.  ^ 

Kraft  General  Foods,  Inc. 

Kroger  Company 

Lamers  Dairy,  Hansens  Dairy,  Oberweis 
Dairy,  Seeger's  Dairy.  Inc.,  Stoer  Dairy 
(Lamers  et  al.) 

Lifeway  Foods,  Inc. 

Marigold  Foods 

Malone  &  Hyde  Dairy 


Milk  Industry  Foundation  and 
International  Ice  Cream  Association 
(MIF/nCA) 

Momingstar  Foods.  Inc..  Hunter  Jersey 
Farms,  Inc..  Hygeia  Dairy  Company, 
Ina,  Pine  State  Creamery  Company 
(Momingstar  et  al.) 

Nestle  Foods  Corporation 

Northeast  Ad  Hoc  Federal  Order 
Committee  (NEFOC).  composed  of  the 
following  entities:  Crowley  Foods, 
Inc.  Durling  Farms,  Farmland  Dairies. 
Inc^  H.P.  Hood.  Inc  Johanna  Dairies, 
and  Middlebrook  Dairy 

Nutrasweet  Company 

Southern  Foods  Group 

Trade  Association  of  Proprietary  Plants 
(TAPP) 

Timier's  Dairy 

United  States  Cheesemakers 
Association.  Wisconsin  Cheese 
Makers  Association.  Ohio  Swiss 
Cheese  Association.  American 
Producers  of  Italian  Type  Cheese 
Association  (U.&  Cheesemakers  ei 
al.) 

Wells  Dairy 

Individual  Dairy  Farmers 

A  total  of  25  individual  dairy  fanners 
testified  at  this  hearing.  They  include  2 
dairy  farmers  from  New  York;  3  from 
Pennsylvania:  7  from  Wisconsin:  and  13 
from  Minnesota. 

U.S.  Members  of  Congress,  Governors, 
State  Representatives,  and  Candidates 

Senator  James  M.  Jeffords.  Vermont 
Steve  Kerr  for  25  members  of  the  House 

of  Representatives  from  the 

northeastern  states  of  the  U.S. 
John  McCaim,  New  York  State 

Legislator 
Marc  Smith  for  Congresswoman  Louise 

Slaughter,  New  York 
Leslie  Rowan  for  Congressman 

Sherwood  L  Boehlert,  New  Yoric 
Jim  O'Connor  for  Congressman  James  T. 

Walsh.  New  York 
R.  Stephen  Hawley,  New  York  State 

Legislator 
James  Ziegeweid.  Candidate  for  U.S. 

House  of  Representatives.  Wisconsin 
Al  Baldus.  Wisconsin  State 

Assemblyman 
Congressman  Steven  Gunderson, 

Wisconsin 
Congressman  David  R.  Obey,  Wisconsin 
Al  Zepp  for  Congressman  Robert  W. 

Kastenmeier,  Wisconsin 
Virgil  Roberts,  Wisconsin  State 

Assemblyman 
Senator  Robert  Kasten.  Wisconsin 
Tommy  Thompson.  Governor  of 

Wisconsin 
Brenda  KetUeson  for  Senator  Herb  Kohl, 

Wisconsin 
Congressman  Arian  Stangeland. 

Minnesota 


Steve  Wenzel,  Minnesota  State 

Legislator 
Sylvester  Uphus.  Minnesota  State 

Legislator 

Federal  and  State  Government 
Witnesses 

Carolyn  Liebrand.  Agricultural 

Cooperative  Service,  USDA.  for  the 
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1.  Class  I  Milk  Pricing  and  Related 
Issues 

No  changes  should  be  made  in  the 
Class  I  differentials  on  the  basis  of  this 
record.  The  Notice  of  Hearing  contained 
35  proposals  on  the  Class  I  price  issue. 
Four  of  those  (A-l,  A-2.  A-3  and  A-6) 
involved  eliminating  or  reducing 
significantly  the  Grade  A  and  distance 
differential  components  of  Class  I 
prices. 

Proposals  A-l  and  A-3  involved  the 
Grade  A  differentials,  while  A-2  and  A- 
6  involved  distance  differentials.  There 
was  no  sworn  testimony  in  support  of 
proposals  A-3  and  A-6.  Testimony  in 
support  of  proposals  A-l  and  A-2  was 
presented  by  a  witness  for  the 
Department  of  Justice  as  part  of  its 
entire  presentation  on  the  general 
desirability,  in  its  view,  of  deregulating 
the  milk  industry. 

Proposals  A-4  and  A-5  would  merge 
orders  to  result  in  four  to  eight  regional 
orders  of  more  or  less  equal  Class  1 
utilization.  Proposal  A-4  also  would 
have  based  the  prices  to  be  paid 
producers  on  a  single  site  in  a  milk 
surplus  area  in  each  suc^  region, 
including  adjustments  for  volume. 
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market  and  production  differentials  and 
the  grade  or  quality  of  milk  purchased. 
The  total  amount  of  such  adjustments 
would  be  not  less  than  $1.12  per 
hundredweight  of  milk  having  3.5 
percent  milkfat.  There  also  was  no 
sworn  testimony  in  support  of  either  of 
these  proposals. 

Numerous  parties  spoke  in  opposition 
to  all  of  the  proposals  listed  above. 

Proposal  A-7  called  for  eliminating 
the  Class  I  differential  increases 
included  fai  the  Pood  Security  Act  of 
1985.  or  establishing  a  uniform  system  of 
determining  Class  I  differentials  that 
would  be  fair  to  all  dairy  producers  in 
Federal  orders.  The  latter  concept  alone 
was  proposal  A-8.  There  was  no  sworn 
testimony  in  support  of  either  proposal. 
However,  several  parties  specifically 
op{K>sed  adoption  of  the  proposals 
because  there  was  no  detail  provided  on 
the  notion  of  "fairness". 

Proposal  A-fl  in  the  Notice  of  Hearing 
called  for  the  Class  I  milk  price  to  be 
tied  to  an  escalator  formula  representing 
the  cost  of  production  plus  a  return  on 
equity  as  well  as  s  true  representative 
figure  for  management.  At  the  hearing,  a 
witness  for  the  proponent  (Pennsylvania 
Farmers  Union)  modified  the  proposal  to 
provide  a  "floor  price"  on  Class  III  milk 
at  $14.00  per  hundredweight,  which 
would  be  adjusted  for  inflation  twice  a 
year.  Also,  modified  Class  I  differentials 
should  reflect  the  total  cost  of 
fransportation  and  be  adjusted  twice 
each  year  for  inflation.  Thus,  the 
modlHed  proposal  became  similar,  in 
concept  to  proposals  A-lO  (proposed  by 
MM!)  and  A-11  (proposed  by  the 
Producers  Equalization  Committee), 
which  proposed  basic  formula  "floor 
prices"  of  $10.60  and  $11.00, 
respectively. 

Several  witnesses  testified  on 
proposal  A-9  as  included  in  the  Notice 
of  Hearing,  apparently  unaware  that  the 
proponents  had  modified,  or  would 
modify,  the  proposal.  As  a  result  there 
was  considerable  testimony  presented 
regarding  the  cost  of  production  for  milk 
in  various  areas.  Although  many 
witnesses  indicated  a  strong  belief  that 
cost  of  production  should  be  a  factor  in 
determining  Class  I  milk  prices  under 
Federal  orders,  no  one  offered  any 
specific  mechanism  for  doing  so.  Five 
witnesses  spoke  in  opposition  to 
proposal  A-9.  Further  discussion 
relative  to  costs  of  producing  milk 
appears  later  in  discussing  the  Class  I 
price  issue. 

Proponents  of  specifying  a  floor  under 
Federal  order  milk  prices  generally 
expressed  the  view  that  such  action 
would  remove  price  fluctaations  so  that 
producers  can  better  plan  their  dairy 
operations.  They  also  claimed  that  it 


would  provide  a  greater  incentive  to 
have  inilk  made  available  for  Class  I  use 
during  a  falling  M-W  price,  it  would 
assure  an  equal  cost  to  handlers,  rather 
than  relying  so  heavily  on  over-order 
charges,  and  it  would  assure  an 
adequate  supply  of  Gass  I  milk  to 
consumers.  Opposition  to  "flooring" 
prices  was  presented  on  behalf  of  the 
Milk  Industiy  Foundation  and  Borden. 
Inc.,  and  in  briefs  by  Anderson-Erickson 
Dairy,  Co.,  Marigold  Foods,  and  the 
Southern  Foods  Group. 

Proposal  A-12  in  the  hearing  notice 
called  for  a  Class  I  differential  of  $1.00 
over  the  Qass  II  price  (when  set  at  the 
M-W  price)  nationwide.  The  Class  I 
differential  would  be  increased 
temporarily  to  attract  more  milk,  if 
needed.  Also,  a  Class  I  transportation 
differential  (amount  unspecified]  would 
be  added  to  the  Qass  I  price  nationwide 
to  pay  handlers  75  percent  of  the  cost  of 
hauling  milk  more  than  100  miles  to 
meet  local  needs.  There  was  no  sworn 
testimony  in  support  of  this  proposal. 
However,  five  witaesses  voiced  strong 
opposition  to  the  proposal 

Proposal  A-13,  (by  Lamers  Dairy,  Inc.. 
et  al.)  specified  that  the  Class  I  milk 
price  for  all  orders  should  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $0.75.  At  the  hearing  the 
proponent  modified  the  proposal  so  that 
the  differential  on  all  classes  would  be 
$0.3a 

In  support  of  this  proposal,  the 
proponent  offered  the  following  points: 

(a)  Qass  differentials  are  no  longer 
needed  to  attract  Grade  A  producer  milk 
since  the  supply  of  Grade  A  milk  is  more 
than  adequate. 

(b)  The  manufacturing  market  over  the 
five-year  period  1984-1988  averaged 
$0.47  higher  than  the  announced  M-W 
price,  with  a  low  of  $0.29. 

(c)  Over-order  premiums  are  paid  to 
producers  in  almost  every  area  in  the 
country.  Plants  will  continue  to  pay 
producers  a  price  high  enough  to  ensure 
themselves  an  adequate  supply. 

(d)  A  30-cent  differential  on  all  classes 
would  still  reward  dairy  farmers  for 
producing  Grade  A  milk,  as  opposed  to 
producing  manufacturing  grade  milk. 

The  proponent  contended  that  this 
proposal  would  result  in  a  free, 
competitive  market  with  over-order 
charges  setting  actual  prices,  simpler 
orders  to  administer,  no  location 
adjustments,  no  ineflScient  movements 
of  milk,  and  would  be  a  step  toward 
deregulation  of  business  by  the 
government  This  would  best  protect  the 
interests  of  producers  and  consumers,  in 
proponent's  view. 

Inere  was  no  other  supporting 
testimony.  Opposition  was  voiced  by 
two  parties  which  opposed  any 


reduction  of  Class  I  differentials  and 
elimination  of  classified  pricing.  One 
party  maintained  that  the  proposal  is 
based  on  false  perceptions  about  the 
natura  of  Federal  order  markets. 

Proposals  A-14  and  A-15  would 
specify  Class  I  differential  amounts  at 
certain  cities  and  change  the  Class  I 
differentials  for  six  orders  back  to  what 
they  were  prior  to  May  1. 1966.  These 
proposals  were  abandoned. 

Proposal  A-ie  proposed  a  new  set  of 
Class  I  differentials  in  all  Federal  order 
markets  in  order  to  restore  the 
alignment  of  Class  I  prices  that  existed 
prior  to  May  1, 1986.  The  proposal,  as 
modified  at  the  hearing  amoimted  to 
increasing  the  differentials  in  a  pattern 
such  that  the  increases  due  to  the  Food 
Security  Act  of  1965  plus  the  changes 
now  being  proposed  would  total  a 
minimum  69-cent  increase  in  all  orders 
east  of  the  Rocky  Mountains.  The  only 
decrease  proposed  was  a  minus  12  cents 
for  the  Texas  order.  Increases  were  not 
proposed  for  orders  in  the  Far  West  and 
the  Southeast. 

Proposal  A-16  was  combined  «vith 
proposal  A-30,  which  would  establish 
fransportation  credits  for  handlers 
receiving  Class  I  or  Class  11  milk  at  a 
rate  that  would  compensate  the  party 
responsible  for  shipping  the  milk  for  80 
percent  of  its  transportation  costs.  The 
proposed  rate  would  be  2.8  cents  per 
hundredweight  per  10  miles  for 
supplemental  milk,  which  was  defined 
as  inter-order  movements  of  milk.  The 
monies  to  fund  the  transportation 
credits  would  come  from  the  higher 
differentials  proposed  in  A-16,  and  from 
an  increase  in  the  Class  II  differential  to 
50  cents  (proposal  B-1).  The  funds 
would  be  paid  out  as  transportation 
credits  to  handlers  operating  distributing 
plants  on  receipts  of  supplemental  milk 
and  in  the  form  of  a  fluid  market 
differential  to  producers  whose  milk  is 
received  at  a  distributing  plant  or  a 
supply  plant  that  ships  milk  to  a  fluid 
distributing  plant  The  testimony  offered 
by  a  witness  for  the  proponent  offered 
details  of  exactly  how  these  payments 
would  be  calculated.  The  basic  reason 
for  the  proposals  is  to  help  sttract  milk 
to  fluid  distributing  plants.  The 
testimony  included  examples  of 
difficulties  the  proponent  had 
experienced  in  obtaining  the  desired 
quantities  of  milk  for  its  Class  I  and 
Class  n  needs.  Two  other  handlera 
indicated  support  for  the  proposal. 

Proposal  A-l 7  would  increase  the 
Class  I  differential  in  each  order  by 
amounts  ranging  from  five  cents  for  the 
Southwestern  Idaho-Eastern  Oregon 
order  to  $1.10  for  the  New  England 
order.  The  proponent  of  A-17  is  Agri- 
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Mark,  Inc..  a  cooperative  association  of 
dairy  fanners  with  2,000  members  in 
seven  northeast  states.  The  proponent's 
witness  indicated  he  also  was 
authorized  to  indicate  support  for  the 
proposal  by  two  other  cooperatives  in 
Vermont,  which  together  with  the 
proponent,  represent  the  majority  of 
producers  in  the  New  England  order. 

The  proponent's  witness  indicated  the 
belief  that  Class  I  differentials 
throughout  the  Federal  order  system 
have  been  administratively  depressed 
for  the  last  two  decades.  He  maintained 
that  information  on  general  price  levels, 
inequities  in  over-order  pricing, 
inlermarket  alignment  problems  in 
securing  adequate  supplies  for  Class  I 
needs,  and  projections  of  future  milk 
prices  and  suppUes  clearly  show  that 
increased  differentials  are  both  needed 
and  warranted. 

In  support  of  A-17.  the  witness  cited 
the  criteria  provided  in  the  Agricultural 
Marketing  Agreement  Act  of  1937  that 
the  Secretary  must  consider  in 
establishing  milk  prices  in  Federal  order 
markets.  The  thrust  of  his  testimony  was 
that  those  criteria  need  to  be  reviewed 
in  light  of  the  current  situation 
compared  to  the  situation  that  existed  in 
the  markets  when  the  Class  I 
differentials  were  set  in  the  late  1960's 
and  then  modified  somewhat  as  a  result 
of  the  1985  Farm  Bill. 

The  witness  then  proceeded  to  review 
various  price  changes,  concluding  that 
the  "real"  value  of  Class  I  differentials 
has  declined  dramatically  since  1970.  He 
then  reviewed  changes  in  the  receipts  of 
producer  milk  between  1970  and  1989, 
along  with  changes  in  Class  I  utilization. 
Although  the  changes  varied  from  order 
to  order  or  among  regions,  he  concluded 
that  from  a  "northeast  perspective." 
existing  Class  I  differentials  have  not 
brought  about  excess  supplies  of  milk. 
He  cited  data  to  show  that  milk 
production  and  the  number  of  farms  in 
all  New  England  States  declined  in  the 
last  20  years,  while  U.S.  milk  production 
increased  more  than  23  percent. 

The  proponent's  spokesman  projected 
that  milk  prices  would  decline  by  the 
end  of  1990.  He  then  cited  cost-of- 
production  data  and  foresaw 
"tremendous"  attrition  in  farm  numbers 
and  milk  production  in  the  Northeast  in 
general,  and  in  New  England  in 
particular.  He  stated  a  best  guess  that 
over  20  percent  of  New  England  dairy 
farms  would  go  out  of  business  in  the 
next  two  or  three  years,  removing  at 
least  12  to  IS  percent  of  milk  production 
in  the  region.  Thus,  by  his  analysis,  the 
area  could  become  short  of  milk  and 
might  have  to  bring  in  milk  from  the 
Upper  Midwest.  He  testified  that  the 
proponent's  transportation  experts 


estimate  that  it  would  cost  at  least  4.3 
cents  per  hundredweight  per  10  miles  to 
haul  milk  long  distances  without  regular 
backhauls.  In  his  view,  the  nation's 
ultimate  reserve  supply  of  Grade  A  milk 
is  in  the  Upper  Midwest.  He  noted  that 
the  Class  I  differentials  in  proposal  A-17 
are  less  than  transportation  costs  plus  a 
Grade  B/Grade  A  conversion  factor, 
regardless  of  whether  a  transportation 
cost  of  3.5  cents  or  4.5  cents  per 
hundredweight  is  used,  except  for  the 
Upper  Midwest  and  Southeastern  Idaho- 
Eastern  Oregon  orders. 

The  ^al  point  offered  in  justification 
for  higher  differentials  in  the  Northeast 
is  over-order  Class  I  premiums.  The 
witness  cited  premiums  charged  by  the 
proponent  as  well  as  higher  differentials 
that  prevailed  in  Massachusetts.  New 
York,  and  Peimsylvania. 

Adoption  of  proposal  A-17  was 
supported  by  a  federation  of  four 
cooperatives,  three  in  New  York  and 
one  in  Pennsylvania.  In  addition,  the 
Federation's  witness  called  for  a 
consolidated  single  Northeast  order. 
continued  classified  pricing,  a  Class  I 
differential  over  $3.00  per 
hundredweight,  component  pricing  of  all 
milk,  and  adoption  of  membrane 
technology  to  leave  water  on  the  farm 
and  reduce  hauling  costs.  However,  the 
proposals  for  order  merger,  component 
pricing,  and  adoption  of  membrane 
technology  are  beyond  the  scope  of 
proposals  included  in  the  hearing  notice. 
Therefore,  these  proposals  are  not 
considered  further  in  this  decision. 

Specific  opposition  to  proposals  A-16 
and  A-17  was  voiced  by  three  parties.  A 
witness  for  the  Milk  Industry 
Foundation  and  the  International  Ice 
Cream  Association  (MIF/IICA)  stated 
that  there  is  no  economic  justification 
for  broad-based  increases  or  changes  in 
Federal  order  Class  I  prices.  He  also 
expressed  the  view  that  perceived 
inequities  between  producers  in  one 
area  versus  others  is  not  a  proper  basis 
to  increase  prices. 

A  %vitness  spoke  in  opposition  to  the 
proposals  on  behalf  of  four  handlers  that 
operate  milk  plants  in  Florida. 
Maryland.  Texas.  Wisconsin,  and  North 
Carolina.  The  primary  thrust  of  his 
testimony  was  that  higher  Class  I  prices 
would  hurt  fluid  milk  sales.  He  claimed 
that  the  primary  area  of  growth  in 
commercial  dairy  products  is  in  the 
cheese  segment,  while  fluid  milk  sales 
are  stagnant.  He  also  expressed  the 
view  that  a  Class  I  price  surface  should 
not  exceed  two  cents  per  hundredweight 
per  10  miles,  which  would  mean  a 
"flattening"  of  prices  rather  than  price 
increases.  In  support  of  this  view,  he 
called  attention  to  development  of  a 
new  method  of  hauling  packaged  milk: 


the  use  of  one  way  corrugated  boxes, 
which  makes  the  truck  available  for  a 
revenue-generating  backhaul  that  can 
cut  in  half  the  costs  of  distributing  milk. 

A  third  witness,  on  behalf  of  a  handler 
that,  in  addition  to  other  plants, 
operates  28  milk  plants  fully  regulated 
under  22  Federal  orders,  also  opposed 
adoption  of  proposals  A-16  and  A-17. 

Proposal  A-18  calls  for  providing 
Class  I  differentials  of  not  less  than 
$2.30  in  the  New  England.  New  York- 
New  Jersey.  Southern  Michigan.  Eastern 
Ohio-Western  Pennsylvania.  Ohio 
Valley,  Indiana.  Chicago  Regional, 
Central  Illinois,  Louisville-Lexington- 
Evansville.  Upper  Midwest  Eastern        < 
South  Dakota.  Black  Hills.  Iowa,  I 

Nebraska-Western  Iowa,  and  Greater 
Kansas  City  orders  and  changing  the 
location  adjustments  in  each  of  these 
orders  as  necessary  in  view  of  the  new 
level  of  Class  I  differentials.  The 
proponents  of  this  proposal  were  four 
separate  associations  of  cheesemakers, 
which  operate  176  plants  in  18  states 
and  process  about  14  billion  pounds  of 
milk  annually. 

The  proponents'  spokesman  clari^ed 
the  proposal  by  stating  that  it  is  not  a 
proposal  for  a  flat  $2.30  in  all  the  areas 
specified.  Rather,  it  is  a  proposed 
minimum  for  those  orders.  Also,  the 
proposal  to  change  location  adjustments 
should  be  considered  on  a  regional  basis 
at  a  separate  hearing  or  hearings.  In  this 
regard,  he  suggested  the  Secretary  issue 
a  final  decision  adopting  the  proposed 
Class  I  differential  changes  but  delay 
the  elective  date  of  such  prices  for  six 
months  to  hold  hearings  and  adopt 
location  adjustment  changes. 

In  support  of  proposal  A-18.  the 
witness  testified  that  the  portion  of  the 
value  of  milk  represented  by  Class  I 
differentials  has  shrunk  during  the  last 
several  decades  because  they  have  not 
been  adjusted  to  account  for  inflation  or 
the  declining  purchasing  value  of  the 
dollar.  As  a  result,  a  greater  portion  of 
the  Class  I  value  is  paid  through  over- 
order  premiums.  He  claimed  purchasing 
power  in  constant  dollars  is  a  very 
relevant  factor  for  the  Secretary  to 
consider.  He  also  claimed  the  reduction 
in  the  value  of  the  Class  I  differential 
has  contributed  to  several  problems: 

(a)  When  the  M-W  price  increases  at 
a  rate  equal  to  the  Class  I  differential 
over  a  period  of  two  months,  the 
minimum  Class  I  price  will  be  below  the 
M-W  price,  or  Class  III  price  for  the 
month,  as  happened  in  the  fall  of  1988. 
This  situation  caused  a  considerable 
volume  of  milk  to  not  be  pooled. 
Moreover,  handlers  that  had  Class  11 
and  Class  m  milk  remaining  in  the  pool 
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had  to  make  payments  into  the 
producer-settlement  fund. 

(b)  The  decreasing  value  of  Class  I 
differentials  has  been  offset  in  many 
markets  by  increasing  over-order  prices 
for  Class  I  milk,  which  cause  instability 
that  the  order  program  was  designed  to 
alleviate. 

The  witness  also  said  higher  Class  I 
differentials  in  the  Midwest  are  justified 
because  milk  production  costs  there  are 
no  longer  lower  than  in  most  other  paris 
of  the  country.  He  claimed  that  the 
current  level  of  Class  I  differentials  in 
the  Midwest  reflects  an  assumption  that 
production  costs  are  lower  there. 

Finally,  according  to  the  witness, 
increased  Class  I  differentials  would 
permit  implementation  of  an  effective 
seasonal  incentive  plan  to  help  balance 
the  seasonal  variations  in  milk 
production.  The  specific  seasonal 
incentive  plan  proposed  by  the 
proponents  is  described  later. 

Direct  testimony  in  support  of 
proposal  A-18  was  presented  by  NFO. 
According  to  the  NFO  witness,  the 
answer  to  economic  difficulties  of  dairy 
farmers  is  in  building  up  dairy  farm 
prices.  He  contended  that  Federal  order 
pricing  policy  needs  to  be  fashioned 
with  an  element  of  income  recognition  in 
it  for  dairy  farmers.  In  his  view,  the 
present  structure  of  Federal  order  Class 
I  differentials  does  not  generate  an 
adequate  and  equitable  amount  of 
income  for  producers  in  the  lowest- 
priced  orders  east  of  the  Rocky 
Mountains.  This  represents  a  substantial 
failure  of  the  Federal  order  program  to 
provide  any  income  to  a  significant 
group  of  producers  in  an  important  dairy 
region.  According  to  the  witness, 
adoption  of  proposal  A-18  would  have 
several  positive  effects: 

(a)  It  would  provide  a  modest  blend 
price  increase  to  dairy  farmers  in  the 
lowest-priced  Federal  orders. 

(b)  It  would  establish  pricing  in  the 
Chicago  Regional  and  Upper  Midwest 
orders  that  would  eliminate  the  disorder 
involved  in  volumes  of  milk  being  flip- 
flopped  on  and  off  the  orders,  as  has 
occurred  in  recent  years  and  will 
continue  unless  some  price  changes  are 
made.  This  pooling  and  de-pooling  of 
milk  makes  the  determination  of 
■hipping  standards  in  both  orders 
difficult,  if  not  impossible,  with  regard  to 
the  discretionary  adjustments  to  supply 
plant  performance  standards  that  may 
be  made  by  the  market  administrators 
and  the  Director  of  the  Dairy  DivisioiL 

(c)  It  would  establish  a  larger  flat 
price,  northern  zone  which  would  tend 
to  encourage  more  efficient  movements 
of  milk  to  southern  points  from  the 
nearest  geographical  location  where 
milk  supplies  are  not  committed  to  fluid 


usage  during  times  of  short  supply  in  the 
South. 

The  NFO  witness  stated  that  such  an 
increase  in  northern  Class  1  differentials 
would  require  some  adjustments  in  the 
Class  I  differentials  in  the  Northeast 
Southeast  and  Mid-South,  as  shown  in 
Exhibit  No.  89.  No  changes  were 
proposed  for  other  areas. 

A  representative  for  Anderson- 
Erickson  Dairy  Company  expressed 
opposition  to  proposal  A-18.  He 
opposed  a  flat  Class  I  price  for  the 
Midwest  because  it  woidd  make  it 
difficult  to  compete  and  move  milk  to 
areas  south  of  his  location  and  would 
cause  similar  problems  for  other 
handlers  in  other  orders.  He  suggested 
that  the  Class  I  price  increases 
advocated  by  the  cheesemakers  would 
do  nothing  to  address  the  real  problem 
of  fluid  milk  handlers,  which  is  how  to 
attract  milk  to  fluid  uses  in  markets  with 
low  Class  I  utilization  levels. 

Proposal  A-19,  by  MMI.  would 
increase  Class  I  differentials  $1.20  in  the 
Ohio  Valley.  Eastern  Ohio-Western 
Pennsylvania,  and  Louisville-Lexington- 
Evansville  orders  and  $1.00  in  the 
Indiana  order. 

In  support  of  the  proposal,  the  MMI 
witness  testified  that  in  order  for  milk  to 
move  from  where  it  is  produced  to 
where  it  is  needed  for  Class  I,  a  higher 
price  must  be  estabUshed.  He 
maintained  that  costs  of  production  and 
local  supply/demand  conditions  must 
also  be  considered  in  establishing  Class 
I  prices.  He  pointed  out  that  the 
Pennsylvania  Milk  Marketing  Board  has 
established  a  Class  I  minimum  price  in 
western  Pennsylvania  that  is  $1.20 
above  the  Federal  order  Class  I  price  for 
the  same  area,  and  that  the  Board 
determined  such  a  price  was  necessary 
to  insure  a  continuing  adequate  supply 
of  milk.  This  is  the  basis  for  the 
proposed  increase  of  $1.20  for  the 
Eastern  Ohio-Western  Pennsylvania 
order.  The  other  increases  are  proposed 
for  price  alignment  purposes  and  to 
insure  consumers  in  those  markets  a 
continuing  adequate  supply  of  milk. 

Opposition  to  proposal  A-19  was 
expressed  by  witnesses  for  MIF  and  one 
other  handler  on  the  same  basis  noted 
above  for  proposals  A-16  and  A-17. 
Opposition  testimony  also  was 
presented  by  a  witness  for  the  Milk 
Foundation  of  Indiana,  an  organization 
of  six  proprietary  handlers  that  operate 
distributing  plants.  The  witness  stated 
that  because  of  price  disparities  created 
by  the  Class  I  differential  changes 
implemented  on  May  1. 1986.  Indiana 
plants  lost  some  15  to  16  million  pounds 
of  Class  I  sales  per  month,  or  nearly  14 
percent  of  their  Class  I  sales,  based  on  a 
comparison  of  sales  in  November  1965 


to  November  1989.  Also,  he  noted  that 
for  the  same  monthly  comparison, 
Indiana  plants'  Class  I  sales  in  other 
markets  declined  some  13  million 
pounds.  Thus,  he  expressed  the  view 
that  if  A-19  were  adopted,  Indiaiu 
plants  would  lose  another  30  million 
pounds  of  Class  I  sales  because  of  even 
greater  price  disparities  between 
Indiana  and  its  neighboring  markets. 

Proposal  A-20  was  declared 
abandoned  by  the  proponent  Prairie 
Farms  Dairy,  Inc.  A-20  would  have 
established  minimum  Class  I 
differentials  of  $2.00  in  18  orders  ranging 
from  the  Eastern  Ohio-Western 
Pennsylvania  order  to  the  Pacific 
Northwest  order  and  as  far  south  as  the 
Greater  Kansas  City  order.  It  also  would 
have  established  multiple  basing  points 
at  six  locations  and  would  have 
established  prices  at  orders  south  of  a 
basing  point  by  adding  3  cents  for  each 
10  miles  from  the  nearest  basing  point 
with  no  changes  in  plant  and  producer 
location  adjustments.  Class  I 
differentials  in  the  Indiana,  Western 
Colorado,  Eastern  Colorado,  and  the 
three  northeastern  orders  would  have     > 
been  changed.  On  a  simple  average. 
Class  I  differentials  in  the  41  orders 
would  have  been  increased  by  40  cents 
per  hundredweight  One  handler  offered 
specific  opposition  to  A-20. 

Proposal  A-21.  also  proposed  by 
Prairie  Farms  Dairy,  Inc.,  similarly  was 
abandoned.  This  proposal  would  have 
changed  the  calculation  of  location 
adjustments  at  pool  plants  under  all 
orders. 

Opposition  to  proposal  A-21  was 
expressed  by  two  witnesses  on  behalf  of 
the  Coalition  of  Southern  Dairy  Farmers 
and  a  witness  for  a  group  of  four 
proprietary  handlers. 

Proposal  A-22  was  offered  by  Mid- 
America  Dairymen.  Inc..  a  large 
midwestem  dairy  farmer  cooperative. 
The  proposal  would  provide  a  minimum 
Class  I  differential  of  $2.00  in  any  order 
currently  having  a  differential  less  than 
$2.00.  Testimony  by  a  witness  for  the 
proponent,  however,  was  limited  to 
supporting  the  $2.00  figure  for  the 
Chicago  Regional.  Central  Illinois, 
Southern  Illinois-Eastern  Missouri, 
Upper  Midwest  Eastern  South  Dakota, 
Iowa.  Nebraska-Western  Iowa,  and 
Greater  Kansas  City  orders.  He  stated 
that  the  proposed  increases  are 
necessary  and  justified  because  of  the 
decrease  in  milk  production  that  has 
taken  place  throughout  the  area. 
Compared  to  1968,  he  cited  production 
declines  in  1989  throughout  the  area 
ranging  from  4  percent  in  Wisconsin  to 
0.3  percent  in  Nebraska.  He  expressed 
the  view  that  production  declines  in 
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Minnesota  and  Wisconsin  are  highly 
significant  because  these  two  States 
have  btstorically  served  as  a  reserve 
supply  for  other  areas  of  the  country, 
particularly  the  Southeast.  The  witness 
said  that  unless  dairy  farmers  in  the 
Upper  Midwest  area  receive  assurances 
of  long-term  price  stability  they  will 
continue  to  exit  the  dairy  business.  He 
contended  that  the  order  Class  I 
differentials  have  not  been  sufficient  to 
attract  sufficient  supplies  of  milk  for 
Class  I  use  and  that  over-order  pricing 
had  been  utilized  to  assure  bottling 
plants  an  adequate  supply  of  milk.  He 
also  expressed  the  view  that  a  portion  of 
the  increased  differentials  should  be 
used  to  provide  a  market  service 
payment  to  those  dairy  farmers  actually 
supplying  the  Class  I  needs  of  the 
market. 

Proposal  A-22  was  opposed  by 
witnesses  for  the  MIF/UCA,  and  by  two 
handlers  for  the  same  reasons  cited  in 
opposition  to  other  proposals  to  increase 
Class  I  differentials. 

Proposal  A-23  would  reduce  the  Class 
I  differential  for  the  Nebraska-Western 
Iowa  order  from  $1.75  to  $1.B8.  This 
proposal  also  was  abandoned. 

Proposal  A-24  by  the  Trade 
Association  of  Proprietary  Plants 
(TAPP)  has  four  parts.  Part  one  would 
restructure  Class  I  differentials 
throughout  the  Federal  order  system. 
First,  the  minimum  Class  I  differential 
would  be  $2.00  per  hundredweight.  The 
maximum  Class  I  differential  would  be 
$3.75.  based  on  the  cost  of  processing 
and  transporting  nonfat  dry  milk  1400 
miles  (estimated  straight-line  distance] 
from  Eau  Claire.  Wisconsin,  to  the 
Southeastern  Florida  market.  All  other 
Class  I  differentials  would  be  aligned  by 
drawing  a  line  from  the  western  border 
of  Minnesota  southeasterly  through  the 
western  border  of  Alabama.  East  of  that 
line.  Class  I  di^erentials  would  be 
computed  based  on  200-mile  zones 
radiating  out  from  Eau  Claire  to  the 
primary  basing  point  in  each  market.  For 
each  200  miles  the  differential  would 
increase  by  25  cents  (reflecting  a  rate  of 
12.5  cents  per  100  miles).  West  of  the 
line,  differentials  would  decrease  by  25 
cents  per  200  miles.  The  proposal  would 
increase  Class  I  differentials  in  some 
orders  and  reduce  them  in  others. 

Part  two  would  provide  a  uniform 
transportation  allowance,  or  credit  of  30 
cents  per  hundredweight  per  100  miles 
for  interplant  movements  of  Class  I  milk 
within  and  between  all  Federal  order 
markets  regardless  of  direction  of  milk 
movement. 

Part  three  would  provide  a  supply- 
demand  adjustor  for  all  Federal  orders. 
Each  year,  on  January  1,  Class  I 
differentials  would  be  adjusted  based 


on  the  percentage  of  milk  production 
purchased  by  the  Commodity  Credit 
Cori>oration  (CCC)  on  a  total  solida  milk 
equivalent  basis  the  prior  marketing 
year.  If  the  percentage  was  0  to  5 
percent,  there  would  be  no  adjustment 
Negative  adjustments  would  increase 
from  minus  10  cents  at  5  percent,  up  to 
minus  50  cents  if  10  percent  of  national 
production  was  purchased  by  CCC 

Part  four  proposed  price  incentives  to 
encourage  producers  to  adjust  the 
supply  of  milk  to  demand  uii  a  national 
seasonal  basis  through  two  separate 
provisions.  The  first  provision  would 
add  50  cents  to  all  Class  I  differentials 
in  the  six  lowest  U.S.  production  months 
and  subtract  50  cents  in  the  highest 
production  months.  The  second 
provision  would  institute  a  takeout- 
payback  plan  simultaneously  in  all 
Federal  orders  with  the  same  takeout 
amounts  and  months  and  the  same 
payback  months.  If  both  provisions  are 
adopted,  maximum  takeout  in  the 
months  of  December  through  June  would 
be  10  cents  per  hundredweight  with  a 
payback  period  of  August  through 
November.  If  the  first  provision  is  not 
adopted,  the  maximum  takeout  would 
be  10  cents  per  hundredweight. 

The  witness  for  TAPP  contended  that 
changes  in  the  Class  I  price  structure 
were  needed  and  offered  his  rationale 
as  to  why  proposal  A-24-1  would 
provide  a  reasonable  system  of  Class  I 
prices: 

(a)  The  most  economical  source  of 
supplemental  milk  for  a  deficit  market, 
such  as  Southeastern  Florida,  for 
example,  is  nonfat  dry  milk  for 
reconstitution. 

(b)  The  Class  I  differential  in  the  most 
distant  market  should  be  the  delivered 
cost  of  the  amount  of  powder  sufficient 
to  make  100  pounds  of  reconstituted 
milk,  including  the  Class  I  differential  at 
Eau  Claire  ($1.64).  plus  a  processing  cost 
of  making  powder  ($1.22),  plus  the  cost 
of  reconstituting  (estimated  at  10  cents), 
plus  the  hauling  of  11  pounds  of  powder 
to  West  Palm  Beach.  Florida  (43  cents), 
for  a  total  delivered  cost  of  $3.39. 

(c)  The  difference  between  $3.39  and 
$1.64  is  $1.75,  which  divided  by  1400 
miles  (the  air-miles  distance  from  Eau 
Claire  to  West  Palm  Beach)  results  in  an 
adjustment  factor  of  12.5  cents  per  100 
miles,  or  25  cents  per  200  miles.  This 
rate  would  be  used  to  set  the  Class  I 
differential  in  intermediate  markets. 

This  would  result,  in  the  proponents' 
view,  in  a  superior  system  of  Class  I 
prices.  Also,  according  to  the  witness,  a 
$2.00  Class  I  differential  in  Chicago  is 
justified  to: 

(a)  Solve  the  problem  of  de-pooling 
milk  because  of  rapid,  large  increases  in 
the  M-W  price. 


(b)  To  allow  for  a  national  seasonal 
pricing  plan. 

(c)  To  allow  for  a  national  supply- 
demand  adjustor. 

(d)  To  maintain  a  reasonable  Class  I 
price  level  in  other  markets. 

Under  cross-examination,  the  witness 
acknowledged  that  adoption  of  this  part 
of  the  proposal  is  contingent  upon 
adoption  of  another  of  TAPP's  proposals 
to  classify  powder  used  for 
reconstitution  as  a  Class  I  use  in  the 
originating  market.  That  proposal  is 
considered  elsewhere  under  issue  No.  4 
in  this  decision. 

With  regard  to  the  transportation 
credit  part  of  this  proposal  (A-24-2).  the 
witness  maintained  that  increased  costs 
of  transportation  have  made  zoning  to 
cover  costs  of  transportation  in  Federal 
orders  obsolete.  In  his  view,  the 
transportation  credit  would  result  in 
more  equitable  pricing  and  orderly 
movement  of  milk  within  and  between 
Federal  orders. 

According  to  the  witness,  a  supply- 
demand  adjustor  is  needed  because  over 
the  years  Class  I  prices  have  become 
higher  than  necessary,  thus  encouraging 
a  more  than  adequate  supply  in  most 
Federal  order  markets. 

Finally,  the  witness  contended  that 
there  is  a  need  to  encourage  better 
seasonal  balancing  of  milk  production 
with  demand.  He  indicated  that 
problems  associated  with  seasonality  of 
production  are: 

(a)  Waste  of  money  associated  with: 

(1)  Uimecessary  inventories  and 
storage  costs  for  hard  products. 

(2)  Added  hauling  costs  of  moving 
milk  around  to  handle  seasonal 
surpluses  and  deflcits. 

(3)  Inefficient  manufacturing  due  to 
fluctuating  milk  supplies. 

(4)  Maintaining  costly  excess 
manufacturing  capacity. 

(b)  Erratic  fluctuation  of  milk  prices 
due  to  manufacturing  plants  and  fluid 
milk  handlers  competing  for  milk  during 
short  production  months. 

There  was  no  other  testimony  in 
support  of  proposal  A-24.  General 
opposition  was  voiced  in  the  testimony 
of  six  other  parties.  One,  a  proprietary 
handler,  maintained  that  Class  I 
differentials  should  be  tied  to  the  cost  of 
moving  fluid  milk,  not  milk  powder. 

Proposal  A-25,  by  the  Farmers  Union 
Milk  Marketing  Cooperative,  is 
comprised  of  three  parts.  The  first  part 
would  establish  the  Class  I  milk  price 
for  each  area  by  adding  $1.20  to  the 
basic  formula  price  for  the  second 
preceding  month  plus  a  "market  area 
differential",  derived  by  multiplying  a 
regional  Class  I  utilization  percentage 
by  $2.98  per  hundredweight.  To  this 
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would  be  added  a  handler 
transportation  adjustment.  From  the 
monies  generated  by  the  transportation 
adjustment,  shipping  handlers  would 
receive  a  transportation  credit,  and 
there  would  also  be  a  producer  credit 
adjustment. 

The  second  part  of  the  proposal  would 
provide  that  the  basic  Class  I 
differential  of  $1.20  would  be  pooled  in  a 
separate  national  pool.  The  third  part 
would  establish  one  or  more  regional 
marketing  areas  for  pricing  and  pooling 
the  Class  I  marketing  area  differential. 

Three  witnesses  testified  in  support  of 
proposal  A-25,  two  on  behalf  of  the 
proponent.  The  first  witness  testified 
that  the  General  Accounting  Office 
Report  to  the  Congress  on  the  milk  order 
program  describes  "*  *  *  what's  wrong 
and  what  has  to  be  fixed  if  marketing 
orders  are  to  be  effective  tools  in  the 
1990's." 

The  second  witness  testified  that 
proposal  A-25  is  supportive  of  proposal 
A-27,  but  goes  a  little  farther  towards 
FUMMC's  goals.  He  indicated  support 
for  proposal  A-27  and  cited  the 
testimony  of  others  who  testified  in 
support  of  A-27.  The  FUMMC  witness 
said  national  pooling  should  be  adopted 
because,  in  his  view,  the  market  for 
Grade  A  milk  is  national  in  scope.  In 
support  of  this  concept  he  pointed  to 
expanding  areas  of  packaged  milk 
distribution  and  noted  that  reserve 
supplies  of  Grade  A  milk  can  be 
obtained  from  many  different  sources  in 
many  different  areas.  He  also  contended 
that  Federal  order  blend  prices  "*  •  • 
do  not  recognize  the  integrated  nature  of 
fluid  milk  markets  on  the  production 
side."  He  further  maintained  that  orders 
"*  *  *  serve  to  artificially  localize, 
through  regulation,  naturally  broader 
markets  by  imposing  economic  penalties 
on  the  use  of  reconstituted  concentrated 
milk." 

The  brief  filed  by  FUMMC  said  that 
the  $1.20  in  its  proposal  is  justified  by 
the  testimony  of  another  witness 
regarding  proposal  A-27.  The  brief  relies 
on  a  producer's  cost  of  converting  to  and 
maintaining  Grade  A  status  at  15  cents 
per  hundredweight  divided  by  a  national 
Class  I  utilization  of  45  percent,  which 
gives  a  factor  of  33  cents.  This  figure, 
added  to  an  imputed  net  margin  for 
manufacturing  plants  of  87  cents  equals 
$1.20. 

The  FUMMC  brief  also  said  that  the 
second  tier  of  the  Class  I  price  should  be 
equal  to  the  difference  between  the 
individual  order's  current  Class  I 
differential  and  the  $1.20  base 
differential,  or  $1.00,  whichever  is 
greater.  Thus,  the  smallest  Class  I 
differential  would  be  $2.20  and  the 
largest  would  be  $4.18. 


The  brief  also  called  for  a  national 
transportation  pool  that  would 
compensate  handlers  for  up  to  70 
percent  of  the  cost  of  transporting  milk 
to  fluid  handlers. 

The  third  witness  who  testified  in 
support  of  proposal  A-25  is  a  Professor 
in  the  Department  of  Agricultural  and 
Applied  Economics  at  the  University  of 
Minnesota.  He  also  was  critical  of  the 
current  Federal  order  pricing  system.  He 
took  the  view  that  the  current  system  is 
inequitable  to  producers  in  the  Upper 
Midwest  region  of  the  U.S.  and  that  it 
creates  inefficiencies  and  frequently 
fails  to  provide  an  incentive  for 
suppliers  to  provide  milk  for  fluid  uses. 

This  witness  indicated  that  the  orders 
should  be  grouped  into  regions  and 
suggested  the  regions  that  USDA  uses 
for  its  cost  of  production  studies.  He 
proposed  that  the  Class  I  price  should 
be  the  national  Class  III  price  (Class  II 
in  markets  with  only  two  classes)  plus  a 
single  national  base  differential  of  $1.00. 
To  this  would  be  added  a  price  element 
determined  by  multiplying  the  average 
Class  I  use  percentage  of  the  region  for 
the  preceding  year  by  a  factor 
representing  the  location  value  of  milk 
and  production  cost  differences  among 
regions.  He  used  $3.00  for  illustrative 
purposes.  A  tfiird  pricing  factor  would 
be  a  transportation  Class  I  component 
as  supported  in  the  testimony  of  a 
principal  witness  for  the  proponents  of 
proposal  A-27.  As  envisioned  by  this 
witness,  the  base  Class  I  differential  of 
Sl.OO  would  be  pooled  nationally  and 
would  require  interregional  transfers  of 
funds.  Equity  considerations  justify  this 
approach,  according  to  the  witness. 

Five  witnesses  specifically  opposed 
adoption  of  propo8al'A-25,  mostly  on 
the  basis  that  no  changes  should  be 
made.  In  addition,  because  of  the  many 
similarities  between  A-25  and  A-27, 
opposition  to  proposal  A-27  would 
generally  also  be  opposition  to  A-25. 

Proposal  A-26,  by  Land  O'Lakes, 
would  provide  supply  balancing  credits 
for  handlers  who  operate  plants  that 
supply  milk  to  distributing  plants.  Also, 
handlers  who  have  to  obtain 
supplemental  milk  supplies  for  Class  I 
use  from  nonpool  sources  would  receive 
a  payment  to  cover  give-up  costs  plus  a 
transportation  credit.  The  witness  for 
the  proponent  indicated  that  other 
aspects  of  proposal  A-26  had  been 
incorporated  into  proposal  A-27  and 
therefore  he  would  not  testify  on  them  in 
connection  with  proposal  A-26. 

As  proposed,  handlers  who  provide 
more  than  ordinary  service  to  the  fluid 
market  relative  to  handlers  who  provide 
less  than  ordinary  service  would  be 
compensated  for  that  service.  Each  year 
the  market  administrator  would  use  a 


formula  to  estimate  the  total  amount  of 
balancing  payments  to  be  paid  over  the 
next  12  months  at  a  proposed  rate  of  50 
cents  per  hundredweight  The  total  of 
such  estimated  payments  would  be 
divided  by  the  estimated  volume  of  milk 
at  distributing  plants  to  arrive  at  the 
Class  I  surcharge  that  would  fund  the 
balancing  payments.  Thus,  the  balancing 
payment  would  be  funded  by  handlers 
as  an  increment  of  the  Class  I 
differential. 

The  basis  for  this  proposal  is  that 
according  to  the  proponent  (1) 
Differences  in  seasonality  of  milk 
production  and  contra-seasonality  in  the 
needs  of  distributing  plants  result  in  a 
variable  volume  of  reserve  milk;  (2) 
Handlers  who  secure  an  outlet  for  the 
orderly  disposal  of  this  reserve  incur 
costs;  (3)  This  disposal  cost  is  not 
shared  equally  by  the  participants  in  the 
Federal  order  pool;  (4)  This  proposal 
would  reestablish  equify  between  pool 
handlers  who  provide  varying  levels  of 
service  to  distributing  plants  in  the 
market;  and  (5)  The  level  of  the 
balancing  payment  should  reflect  the 
fixed  costs  of  maintaining  a  level  of 
manufacturing  capacify  adequate  to 
handle  the  variable  Class  I  market 
reserve  supplies. 

This  proposal  is  related  to  the  price 
issue  only  because  the  surcharge  would 
become  an  annual  element  in  the  Class  I 
differential.  Basically,  it  is  a  proposal  for 
a  marketwide  service  payment. 

A  second  aspect  of  this  proposal  is  to 
establish  in  each  order  a  supplemental 
milk  fund.  As  proposed,  a  handler  that 
obtained  supplemental  milk  for  Class  I 
uses  from  nonpool  sources  would 
receive  a  payment  of  $3.00  per 
hundredweight  plus  a  transportation 
credit  of  3.5  cents  per  10  miles  per 
hundredweight. 

As  proposed,  the  market 
administrator  would  estimate  the  total 
of  such  payments  and  would  include  the 
rate  per  hundredweight  to  cover  the 
payments  as  pari  of  the  transportation 
surcharge  on  Class  I  milk  proposed  by 
the  UMFOC  proposal  No.  27. 

Land  O'  Lakes'  brief  expressed  the 
view  that  the  Secretary  should  consider 
limiting  the  acquisition  payment  to  the 
months  when  over-order  charges 
approximate  $3.00  per  hundredweight 
and  when  Class  I  utilization  exceeds  75 
percent  in  the  receiving  market 

The  proponent  maintains  that  this 
provision  would  restore  equify  among 
handlers  because  not  all  handlers  have 
to  buy  supplemental  milk  and,  therefore, 
some  handlers  have  higher  costs  than 
others.  Although  no  one  else  specifically 
addressed  this  aspect  of  proposal  A-26, 
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other  parties  did  indicate  agreement 
with  this  view. 

A  witness  for  the  Southern  CoaUtion 
of  Dairy  Farmers  (SCDF)  testified  in 
opposition  to  proposal  A-26.  In  his  view, 
this  proposal  calls  "*  *  *  for  the 
extension  of  regulation  and  control  over 
marketing  activities  and  functions  which 
can  best  be  carried  out.  and  made 
efficient  through  the  competitive 
process."  In  its  brief,  the  NFO  opposed 
adoption  of  balancing  payments.  The 
brief  noted  that  claims  for  such 
payments  "are  very  market-specific  and. 
therefore,  not  lipe  for  adoption  on  this 
hearing  record."  NFO  also  expressed  the 
view  that  balancing  services  are 
services  performed  for  handlers  and 
that,  therefore,  the  payments  for  such 
services  should  be  made  by  handlers. 

Proposal  A-27  by  the  Upper  Midwest 
Federal  Order  Coalition  (UMFOC)  as 
included  in  the  hearing  notice  was 
general,  calling  for  Class  I  prices  to  be 
the  M-W  price  for  the  second  preceding 
month  ]}lus  a  uniform  Class  I  base 
differential  to  be  pooled  nationally  and 
a  Class  I  marketing  area  differential 
consisting  of  a  producer  credit 
adjustment  and  a  transportation  credit 
adjustment  In  addition,  one  or  more 
marketing  areas  would  be  established 
for  pricing  and  pooling  Class  I  milk. 

At  the  hearing,  a  witness  for  UMFOC 
modified  the  proposal  and  indicated  that 
UMFOC  could  not  present  testimony  on 
national  pooling.  As  modified,  proposal 
A-27  would  establish  the  Class  I  price 
for  each  order  using  the  following 
elements: 

(a)  The  basic  formula  price  for  the 
second  preceding  month. 

(b)  A  ooiform  Qass  I  base  differential 
of  $1.80  for  all  markets. 

(c)  A  marketwide  service  differential 
based  on  the  hauling  costs  associated 
with  delivery  of  pool  and  nonpool  milk 
to  pool  distributing  plants,  which  would 
be  unique  to  each  order. 

As  proposed  by  UMFOC  the  common 
$1.80  Class  I  price  element  was 
composed  of  two  parts.  The  first  part  is 
an  imputed  net  margin  for  Minnesota 
and  Wisconsin  manufacturing  plants  of 
87  cents  per  hundredweight.  The  second 
part  is  a  Grade  A  element  of  96  cents 
per  hundredweight. 

The  first  element  is  intended  to  offset 
costs  incurred  by  manufacturers  in 
Federal  milk  order  pools.  They  include 
the  extra  cost  of  maintaining  Grade  A 
certification  of  plant  facilities,  the 
market  administrator's  administrative 
fees  on  pooled  milk,  and  the  extra  cost 
of  maintaining  records  and  filing  reports 
to  the  market  administrator,  according 
to  UMFOC's  witness.  The  87  cents 
represents  an  average  calculated  return 
(o  cover  such  costs  at  Minnesota  and 


Wisconsin  manufacturing  plants  over  a 
ten-year  period  ending  widi  \9(f9,  as 
estimated  by  another  witness  for 
UMFOC  The  details  of  how  the  imputed 
net  returns  were  calculated  are  in  the 
record;  they  need  not  be  repeated  here. 

The  second  element.  96  cents,  was 
based  on  an  analysis  of  the  costs 
involved  for  a  dairy  farmer  to  convert 
the  farm  from  Grade  B  to  Grade  A. 
According  to  UMFOC's  witness,  the 
major  element  of  costs  involved  in 
converting  is  the  drilling  of  a  new  well. 
Amortized  over  10  years,  the  cost  of 
conversion  averaged  about  15  cents  per 
hundredweight,  llie  UMFOC  position 
was  that  producers  must  be  able  to 
recover  this  cost  if  they  are  to  continue 
to  produce  Grade  A  milk.  In  the  Chicago 
Regional  market.  Class  I  utilization  of 
milk  for  August  1989  through  )uly  1990 
was  about  15.8  percent  of  all  the  Grade 
A  milk  normally  associated  with  the 
market  according  to  the  UMFOC 
%intries8.  In  order  to  have  15  cents  per 
hundredweight  available  to  pay  to 
producers  in  a  market  with  15.6  percent 
Class  I  use,  the  Grade  A  component 
must  carry  a  value  of  96  cents  {15  cents 
divided  by  .156  =  96  cents).  This  was  ^^ 
the  basis  for  the  96  cents  component. 
The  two  components  added  together 
total  $1.83  (.87  +  .96  =  $1.83).  which 
was  rounded  to  $1.80  for  the  proposal. 
This  Sl.80  would  be  the  basic  Class  I 
differential  in  all  Federal  milk  orders. 

llie  UMFOC  also  proposed,  in 
addition  to  the  Qass  I  base  differential 
($1.80).  that  there  be  a  '"producer  credit 
adjustment"  and  a  "transportation  credit 
adjustment"  that  the  Class  I  base 
differential  be  pooled  in  a  separate 
national  pool,  and  that  one  or  more 
marketing  areas  be  established  for 
purposes  of  pricing  Class  I  milk  and 
pooling  Class  I  revenues.  At  the  hearing, 
these  additional  proposals  were 
abandoned,  except  tiie  transportation 
credit  adjustment. 

As  developed  through  testimony  at 
the  hearing,  a  transportation  credit 
would  be  established  for  each  order  as 
follows: 

(a)  Based  on  evidence  concerning 
hauling  rates,  a  rate  of  3.5  cents  per 
hundredweight  per  10  miles  is 
representative  of  hauling  rates. 
However,  to  avoid  overcompensation 
and  to  provide  incentives  for  promoting 
efficient  movements  of  miOc  it  was 
proposed  that  the  transportation  credit 
be  80  percent  of  the  hauling  rate.  Thus, 
the  transportation  credit  would  be  based 
on  2.8  cents  (3.5  cents  x  .80  =  2^  cents) 
per  himdredweig^t  per  10  miles. 

(b)  Each  year  the  market 
administrator  for  each  order  would 
estimate  separately  the  total  distance 
that  milk  will  be  transported  from  pool 


and  nonpool  sources  to  pool  distributing 
plants  over  a  12-inonth  period. 

(c)  The  total  estimated  distance  would 
be  multiplied  by  $0.0035  per  mile  and  the 
result  multiplied  by  0.80.  For 
concentrated  milk,  the  multiplier  would 
be  1.0  on  product  weight.  The  final 
figure  would  be  the  expected  amount  of 
hauling  compensation  to  be  provided 
during  the  succeeding  12  months. 

(d)  The  total  estimated  value  of 
handler  location  adjustments  would  be 
deducted  fium  the  above  estimate  of 
total  hauling  compensation.  1\ie 
remainder  would  be  the  estimated 
hauling  compensation  to  be  provided 
through  marketwide  service  payments. 

(e)  The  estimated  hauling 
compensation  would  be  divided  by  the 
total  estimated  amount  of  producer  milk 
to  be  allocated  to  Class  I  in  the  12- 
month  period  to  arrive  at  the  Class  I 
surcharge  needed  to  fund  the 
marketwide  service  payments. 

(f)  Payments  of  hauling  compensation 
would  be  made  to  handlers  at  the  rate  of 
$0.28  per  hundredweight  times  the 
distance  from  the  origin  of  the  milk  to 
the  distributing  plant  on  all  milk 
received  direct  from  the  farms  of 
producers  or  as  transfers  of  bulk  Duid 
milk  products  from  pool  and  nonpool 
plants,  less  the  difference  in  location 
adjustment  between  the  originating 
plant  and  the  destination  plant  For 
concentrated  milk  the  rate  of 
compensation  would  be  $0.35.  Receipts 
from  cooperatives  acting  as  bulk  tank 
handlers  would  be  treated  the  same  as 
direct-shipped  milk. 

(g)  Distances  between  plants  would 
be  determined  using  the  latest  Mileage 
Guide  as  published  by  the  Household 
Goods  Carriers  Bureau.  For  direct- 
shipped  milk,  it  was  proposed  that  the 
trunk  highway  intersection  nearest  to 
the  closest  producer  on  the  farm  bulk 
pickup  route  be  used.  In  the  case  of 
plant  transfers,  transportation  credits 
would  not  be  available  on  movements  of 
milk  from  the  farms  of  producers  to  the 
plant  of  first  receipt. 

(h)  Payments  in  compensation  for 
hauling  would  be  made  directly  to  the 
handler  who  ordinarily  receives  a 
location  adjustment  credit  for  transfers 
between  pool  plants.  For  transfers  from 
a  nonpool  plant  payment  would  be 
made  to  the  operator  of  the  receiving 
poo!  distributing  plant.  For  direct- 
shipped  milk,  fiayment  would  be  made 
to  ^e  handler  that  accounts  to  the  pool 
for  that  producer  milk.  For  cooperative 
bulk  tank  handler  milk,  payment  would 
be  made  to  the  cooperative.  For  diverted 
milk,  payment  would  be  made  to  the 
diverting  handler.  For  direct-shipped 
milk,  any  handler  receiving  the 
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marketwide  service  payments  would  be 
required  to  keep  records  that  show  that 
the  payments  received  were  in  fact  paid 
out  for  hauling  services  or  paid  directly 
to  producers  as  partial  reimbursement 
for  hauling  charges  paid  by  the 
producers. 

(i)  Because  the  amounts  of  money 
generated  by  the  Class  I  surcharge  to 
fund  the  marketwide  service  payments 
may  not  match  exactly  the  payments  to 
be  made,  it  was  proposed  that  the 
market  administrators  establish  a 
reserve  within  the  producer  settlement 
fund  so  that  the  accumulation  of  funds 
be  treated  as  an  obligated  reserve. 

This  proposal  for  a  Class  I  differential 
composed  of  the  $1.80  plus  the 
transportation  surcharge  was  designed, 
according  to  the  proponents,  to  provide 
all  the  necessary  incentives  to  assure  an 
adequate  supply  of  Grade  A  milk  for 
fluid  use  in  all  markets.  It  would  provide 
incentives  to  produce  and  pool  Grade  A 
milk,  attract  it  away  from  manufacturing 
uses,  and  transport  it  to  fluid  processors. 
Proponents  maintained  that  if  adopted  it 
would  perform  these  functions  more 
efficiently  and  more  effectively  than  the 
system  of  incentives  now  provided  in 
Federal  milk  orders. 

As  envisioned  by  the  proponents,  this 
proposal  would  have  several  impacts: 

(a)  It  would  likely  increase  minimum 
Class  1  and  blend  prices  in  a  few 
midwestem  markets  and  reduce  them 
elsewhere.  In  those  markets  with 
reduced  blend  prices,  locally  produced 
milk  could  decline  while  Class  I  sales 
would  increase  in  response  to  lower 
prices.  Overall,  national  milk  supplies 
would  be  expected  to  decrease,  resulting 
in  an  increase  in  the  value  of  milk  used 
in  manufactured  dairy  products.  The  net 
impact  on  total  dollars  flowing  into  the 
Grade  A  milk  sector  is  unknown. 
Another  witness  for  the  proponents  later 
testified  about  using  a  computer  model 
and  input  data  for  1988  and  1989  to 
estimate  the  net  impact  of  adopting 
proposal  A-27  four  years  after  its 
implementation.  That  analysis  indicated 
that  after  four  years,  23  markets  would 
lose  $337  million  and  14  markets  would 
gain  $156  million  for  a  net  loss  of  $181 
million. 

(b)  It  would  create  some  new  price 
alignment  problems,  but  the  proponents 
were  not  able  to  anticipate  in  advance 
all  the  alignment  problems  that  might 
arise.  It  was  suggested  that  local  market 
alignment  problems  be  addressed 
through  regional  hearings,  as  was  done 
in  1986.  In  this  regard,  it  was  stated  by  a 
witness  for  the  proponents  that  if  the 

Secretary concludes,  based  on 

what  others  may  say,  that  adoption  of 
our  proposal  without  a  concurrent 
change  in  location  adjustments  could 


lead  to  disorderly  marketing,  then  we 
suggest  that  he  defer  implementation  of 
our  final  decision  until  he  arrives  at  a 
final  decision  relative  to  location 
adjustment  hearings  and  implement 
them  both  at  the  same  time." 

(c)  Another  impact  of  this  proposal 
would  be  to  change  the  economics  of 
fluid  milk  distribution.  Currently,  it  is 
generally  more  favorable  to  expand 
distribution  in  the  direction  of  higher- 
priced  markets  to  the  south.  Under  this 
proposal,  expansion  of  distribution  in 
any  direction  would  be  equally 
favorable.  Thus,  fluid  processors  would 
likely  face  stiffer  competition  from  their 
more  southerly  competitors  and  less  stiff 
competition  from  their  more  northerly 
competitors.  This  change  in  the 
competitive  environment  may  be  painful 
for  some  distributing  plant  operators, 
according  to  proponents'  witness. 

In  summary,  the  principal  witness  for 
the  proponents  indicated  their  belief 
that  adoption  of  this  proposal  would 
accomplish  the  following: 

(a)  Assure  an  adequate  supply  of 
Grade  A  milk  for  the  system  of  Federal 
order  markets. 

(b)  Provide  improved  incentives  to 
promote  the  release  of  Grade  A  milk 
and  its  delivery  to  the  fluid  market. 

(c)  Reduce  the  Class  I  cost  of  assuring 
an  adequate  supply  of  Grade  A  milk  for 
the  fluid  market. 

(d)  Provide  greater  equity  among 
producers  regulated  under  different 
orders  by  reducing  blend  price 
differences. 

(e)  Reflect  supply  and  demand 
conditions  on  a  system-wide  basis. 

Thirty-three  different  persons  spoke  in 
support  of  proposal  A-27.  including 
members  of  Congress,  a  governor,  state 
representatives,  representatives  of  State 
government  University  faculty  and  staff 
members,  members  of  farm 
organizations  and  individual  dairy 
farmers.  Most  of  the  supporting 
testimony  was  very  general  in  nature, 
basically  endorsing  the  notion  that  a 
change  is  needed  in  the  way  milk  is 
priced  under  Federal  orders  and 
indicating  support  for  proposal  A-27  as 
the  way  to  do  that. 

Fifteen  witnesses  spoke  in  opposition 
to  proposal  A-27.  These  included 
representatives  of  numerous  dairy 
farmer  cooperatives,  some  speaking  on 
behalf  of  coalitions  and  others  just  for 
their  own  organizations.  In  addition, 
opposition  to  A-27  was  voiced  by 
proprietary  handlers,  the  Milk  Industry 
Foundation  and  International  Ice  Cream 
Association,  and  individual  dairy 
farmers. 

More  will  be  said  later  regarding  both 
supporting  and  opposing  testimony 


concerning  proposals  A-24.  A-25,  A-26, 
and  A-27. 

Proposal  A-28  would  provide  seven 
basing  points  for  Class  I  pricing:  Boise. 
Idaho;  Southern  Arizona;  Central  Texas; 
Eau  Claire,  Wisconsin;  Nashville. 
Tennessee;  North  Central  Pennsylvania; 
and  Northern  New  Hampshire  and 
Vermont,  Initial  Class  I  differentials 
would  range  from  $1.50  to  $2.50.  A 
location  differential  of  about  10  cents 
per  hundredweight  per  100  miles 
distance  from  the  basing  point  would  be 
added  to  the  Class  I  differential,  with 
pricing  points  in  individual  marketing 
areas  to  allow  for  movement  of  milk  to 
metropolitan  areas  within  the  marketing 
area.  Also,  there  could  be  established  a 
transportation  credit  pool  to  pay  for 
transportation  of  milk  from  another  base 
point  area,  controlled  by  the  market 
administrator  based  on  the  need  for 
additional  Class  I  milk.  The  proponents 
of  this  proposal  were  the  North  Dakota 
Milk  Producers  Association  and  North 
Dakota  Dairy  Industries  Association. 

The  witness  for  the  proponents 
introduced  two  exhibits  showing  details 
of  the  proposed  prices  for  each  existing 
order,  which  would  range  from  $1.75  for 
the  Upper  Midwest  order  to  $4.18  for  the 
Southeastern  Florida  order. 

The  witness  contended  that  the 
current  pricing  system  does  not 
adequately  price  milk  throughout  the 
United  States  and  that  new  production 
centers  now  exist  other  than  in 
Wisconsin.  As  proposed.  Class  I  milk 
prices  would  be  increased  in  the 
Midwest  to  stem  declining  production 
that  is  occurring  because  prices  are  not 
sufficient  to  cover  production  costs, 
according  to  the  witness.  He  cited 
increased  milk  production  in  the 
Southwest  (Texas,  Arizona,  New 
Mexico  and  California)  and  maintained 
that  if  that  production  increase  trend 
continues,  there  would  be  milk  available 
to  move  to  the  Southeast  or  other  parts 
of  the  country. 

The  witness  also  indicated  that  the 
Upper  Midwest  order  needs  a  larger 
location  adjustment  to  provide  an 
incentive  to  ship  milk.  This  proposed 
pricing  would  allow  20  cents  per 
hundredweight  to  move  milk  and  would 
restructure  the  zones  to  provide  higher 
prices  in  southern  and  northwestern 
Minnesota  and  in  eastern  South  Dakota. 
He  suggested  that  if  other  areas  of  the 
country  have  similar  problems,  location 
adjustments  should  be  changed  as 
indicated  based  on  testimony  at  the 
hearing  in  this  proceeding. 

In  summarizing,  the  witness  indicated 
that  this  proposal  is  designed  to  provide 
a  new  system  for  the  1990's  and  beyond 
and  to  recognize  an  ever-changing  dairy 
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supply  system,  and  that  it  could  work 
towards  fewer  orders  if  that  is  desired 
by  the  industry.  The  witness  stated  that 
"It  is  hopeful  that  it  will  stabilize 
production  in  the  Midwest  and  slow 
down  the  increase  that  is  occurring  in 
the  Southwest,  both  of  which  would  be 
in  the  best  interest  of  the  industry." 

On  cross-examination  the  witness 
indicated  that  for  those  areas  for  which 
the  proposal  did  not  provide  a  specific 
basing  point,  there  would  need  to  be 
local  input  from  those  areas  to 
determine  where  the  basing  point  should 
be.  He  agreed  that  lacking  such  input, 
the  record  would  be  short  of  enough 
information  to  decide  exactly  what  to 
do.  There  was  no  other  supporting 
testimony  on  proposal  A-28. 

Proposal  A-29  was  a  non-specific 
proposal  to  establish  a  system  of 
multiple  basing  points.  It  was  proposed 
by  the  Rusk  County  Farm  Bureau 
(Wisconsin).  The  witness  for  the 
proponent  contended  that  a  new  system 
was  needed  and  referred  to  a  study  by 
the  Economic  Research  Service  of  the 
USDA  as  the  source  of  information  he 
had  relied  on  in  proposing  a  multiple 
basing  point  pricing  system.  He  also 
indicated  that  he  had  relied  on  the 
General  Accounting  Office  study.  He 
further  indicated  that  he  was  supporting 
a  concept  but  that  he  did  not  have  a 
specific  proposal  to  offer. 

Five  parties  specifically  opposed 
adoption  of  multiple  basing  points. 
Mostly  the  testimony  was  in  opposition 
to  any  changes  from  the  current  system 
or  was  general  opposition  to  any 
increases  in  Qass  I  differentials.  One 
witness,  for  CMPC,  expressed  the  view 
that  proponents  have  not  advanced 
su^icient  data  to  define  the  term 
"multiple  basing  points",  or  the  need  for 
it  or  its  operation.  He  further  stated  that 
only  those  areas  that  have  volumes  of 
milk  in  the  fall  months  in  excess  of  their 
Class  I  and  Qass  II  needs  could  be 
considered  as  reserve  supply  areas. 

Proposal  A-30  was  described  in 
connection  with  proposal  A-16. 

Proposal  A-31  called  for  a  producer 
fall  production  incentive  program  in  all 
Federal  order  markets.  As  proposed, 
five  cents  per  hundredweight  would  be 
deducted  h-om  the  uniform  price  on  all 
producer  milk  during  the  months  of 
April.  May  and  June.  The  funds  so 
generated  would  be  paid  back  to 
producers  in  the  short  production 
months.  The  payment  would  be  made  on 
the  quantity  of  milk  that  each  dairy 
farmer  produced  in  excess  of  95  percent 
of  the  amount  produced  during  the  flush 
months.  The  proponent  was  Milk 
Marketing,  Inc. 

At  the  hearing,  proponent's  witness 
stated  that  the  seasonal  inceivtive  fund 


should  be  created  by  increasing  all  class 
prices  by  10  cents  per  bimdredweight  in 
the  months  that  the  individual  markets 
are  normally  in  the  tightest  supply/ 
demand  conditions. 

The  witness  indicated  that  seasonally 
varying  patterns  of  production  cause 
inefficiency  in  the  entire  milk  marketing 
system  and  that  seasonal  incentive 
pricing  would  be  beneficial  to  everyone 
in  the  industry  and  to  consumers  as 
well.  Since  it  would  be  paid  for  by 
handlers.  pM-oducers  would  view  the 
program  as  very  beneficial  and  would 
adjust  production  patterns  to  meet 
market  demands.  This  would  result  in 
less  costs  associated  with  a  low 
seasonal  production  pattern  and  should 
reduce  procurement  costs  and  over- 
order  prices.  No  one  else  testified  in 
direct  support  of  proposal  A-31. 

Proposal  A-32  also  proposed  a 
seasonal  incentive  plan  providing  a 
take-out  of  as  much  as  45  cents  per 
hundredweight  during  a  four-month 
period,  to  as  httle  as  20  cents  per 
hundredweight  during  a  nine-month 
period,  and  a  pay-back  of  not  less  than 
60  cents  per  hundredweight  each  month 
of  September  through  November.  This 
plan  was  proposed  by  the  cheesemaker 
organizations  mentioned  as  proponents 
of  A-18. 

The  witness  for  the  proponents 
expressed  the  view  that  seasonality  of 
milk  production  is  a  national  problem 
requiring  a  national  solution.  The 
problem  is  one  of  imbalance  between 
the  production  of  milk  with  demand  for 
milk  in  various  products,  which  causes: 
shortages  of  milk  supplies  during  the  fall 
months;  seasonal  needs  to  transport 
milk  long  distance  during  the  fall: 
assessment  of  give-up  charges  to  release 
fall  milk  supphes:  idle  manufacturing 
plant  capacity  in  the  fall;  inadequate 
manufacturing  capacity  in  the  spring: 
and  instability  of  minimum  prices  and 
premiums.  In  supporting  adoption  of  the 
proposal,  he  pointed  to  testimony  of 
another  witness  for  the  proponent  who 
had  studied  the  costs  of  contra- 
seasonality  in  milk  production  and  who 
concluded  that  there  is  an  annual 
minimum  cost  of  $40  million  to  the 
industry. 

The  proponents'  witness  claimed  that 
there  has  been  little  improvement  in  the 
pattern  of  seasonal  production  over  the 
last  decade.  In  order  to  provide  an 
incentive  for  producers  to  adjust 
production  seasonally,  he  proposed  a 
take-out  of  45  cents  per  hundredweight 
from  the  uniform  price  during  each  of 
the  months  of  ]axiuary  thsougb  June  for 
all  markets.  The  amount  so  set  aside 
would  be  paid  back  to  producers  with 
interest  during  September,  October  aiKi 
November.  He  believed  the  pay-back 


would  likely  exceed  $1.00  per 
hundredwdght.  However,  he  urged  that 
the  take-out  be  floored  at  the  M-W  price 
plus  10  cents. 

The  brief  filed  by  the  cheesemakers 
stated  that  if  the  Secretary  found  that 
producers  under  such  a  plan  would  lose 
income  not  likely  to  be  compensated  for 
in  the  marketplace,  the  cheesemakers 
would  not  object  to  a  uniform  sharing  of 
such  costs  with  producers  by  all 
handlers  through  implementation  of  a 
surcharge  on  Class  prices  not  to  exceed 
5  cents  per  hundredweight  on  a  year- 
round  basis.  This  would  allow  the  take- 
out to  be  reduced  about  30  percent 
without  reducing  the  payback,  according 
to  the  brief.   . 

There  was  no  other  direct  testimony 
in  support  of  A-32. 

Proposal  A-33.  by  Prairie  Farms 
Dairy,  Inc.,  was  another  proposal  for  a 
seasonal  incentive  plan.  As  proposed, 
for  producer  milk  delivered  during  April, 
May  and  June,  an  amount  equal  to  35 
percent  of  die  Class  I  differential  would 
be  subtracted,  from  each  handler's  total 
value  of  [>ooled  milk,  provided  such 
adjustment  does  not  provide  a  uniform 
price  at  location  of  lesslhan  the  Class 
in  price.  For  milk  dehvered  in 
September.  October  and  November, 
one-third  of  the  amount  subtracted 
would  be  added. 

fai  his  testimony  supporting  the 
proposal  the  proponent's  witness 
modified  the  proposal  by  adding  March 
as  a  deduct  month  and  adding 
December  as  a  payback  month.  In 
addition,  the  deduction  would  be  equal 
to  25  percent  of  the  Class  I  differential, 
and  the  deductions  could  not  yield  a 
blend  price  below  the  Class  III  price 
plus  10  cents.  He  indicated  that  the 
variable  deduction  would  encourage 
some  markets  with  low  Class  I 
utilization  and  low  Class  I  differentials 
to  participate,  even  though  there  is  a 
small  difference  between  the  Gass  III 
price  and  the  Uniform  price.  This  was 
the  reason  for  snubbing  the  deduction  so 
that  the  blend  price  would  not  be  less 
than  the  Class  III  price  plus  10  cents. 

According  to  the  witness,  higher 
deducts  in  markets  with  higher  Class  I 
use  and  higher  Class  I  differentials 
would  be  beneficial  because  such 
markets  tend  to  have  a  greater  need  for 
the  market  to  provide  a  balancing 
service  to  fluid  handlers.  Thus,  if 
production  is  balanced  to  meet  fluid 
handlers'  needs,  they  will  need  less 
supplemental  milk  on  a  yearly  basis, 
which  should  reduce  the  volatility  of 
their  raw  milk  prices.  He  also  said  it 
would  benefit  suppliers  as  welL 
Moreover,  larger  paybacks  in  deficit 
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markets  would  help  attract  milk  to  those 
markets. 

The  witness  said  his  analysis  showed 
that  nearly  80  percent  of  the  mariiets 
would  see  seasonal  blend  price  swings 
of  at  least  $1.00  per  hundredweight, 
which  would  cause  many  producers  to 
shift  their  production  to  better  meet  the 
needs  of  the  industry.  He  also  cited 
several  problems  that  result  fiom  an 
imbalance  of  production  relative  to 
demand  for  ndlk.  There  was  no  other 
direct  testimony  in  support  of  A-33. 

A  witness  for  CMPC  did  not 
specifically  endorse  any  particular 
seasonal  incentive  plan,  but  indicated 
support  for  such  a  concept,  if  it  is 
adopted  in  all  orders,  has  a  maximum 
deduct  or  charge  of  four  to  five  cents  per 
hundredweight,  pays  out  to  only  those 
producers  who  perform,  and  allows 
some  flexibility  in  developing  provisions 
appropriate  to  Federal  orders. 

The  brief  filed  by  NFO  opposed 
proposals  A-32  and  A-33,  but  supported 
adoption  of  A-31  as  the  best-designed 
seasonal  incentive  plan  and  urged  its 
adoption  to  address  the  seasonality  cost 
problem. 

Over  all.  there  was  not  a  great  deal  of 
support  for  any  seasonal  incentive  plan 
except  as  noted  above.  Moreover,  there 
was  some  general  opposition  to  any 
changes  in  the  orders  regarding  Qass  I 
prices. 

Proposal  A-34  would  amend  all 
orders  to  provide  that  the  Class  I  and 
Class  II  butteriat  differentials  be 
announced  on  the  fifth  day  of  the  month 
for  the  following  month.  The  proponents 
are  the  MIF/IICA.  The  principal  reason 
advanced  by  the  proponents'  witness  in 
support  of  this  proposal  was  that  it 
would  "*  *  *  greatly  enhance  the  ability 
of  Class  I  and  Qass  II  handlers  to  more 
accurately  determine  their  raw  product 
costs."  He  also  indicated  that  over  the 
long  run.  adoption  of  the  proposal  would 
have  no  impact  on  producers  and  would 
facilitate  more  orderly  marketing  of  both 
Class  I  and  Class  II  milk  products. 

Several  parties  supported  adoption  of 
proposal  A-34.  There  was  no  opposition. 

P^posal  A-35,  submitted  by  Prairie 
Farms  Dairy,  Inc.,  would  provide  that  a 
uniform  butterfat  differential  for  the 
month  be  announced  by  the  fifth  of  the 
month.  The  proposal  was  abandoned  by 
the  proponent. 

The  above  description  of  proposals 
and  testimony  portrays  a  wide  range  of  ' 
views  regarding  how  Federal  orders 
should  be  changed  or  not  changed. 
Altogether,  nearly  200  persons,  including 
dairy  farmers,  cooperative  association 
representatives,  members  of  other 
general  farm  organizations,  proprietary 
handlers,  state  officials,  members  of  the 
United  States  Congress,  and  others. 


testified  at  the  hearing.  Hius,  the  record 
contains  the  views  and  testimony  of  a 
broad  cross-section  of  the  dairy  industry 
and  other  interested  parties. 

In  general,  the  testimony  reflects  one 
of  two  basic  views.  The  first  is  one  of 
basic  support  for  the  order  program  as 
is.  This  point  of  view  was  expressed  by 
virtually  all  parties  from  areas  of  the 
country  other  than  the  Midwest.  Many 
of  them  opposed  any  broad-based 
changes  in  the  Class  I  pricing  system  of 
the  orders.  Others,  however,  proposed 
increases  in  Class  I  prices,  ranging  from 
changes  in  Class  I  differentials  for  a  few 
orders  to  Class  I  differential  increases  in 
all  orders. 

The  second  point  of  view  reflected  in 
the  testimony  of  most  parties  from  the 
Midwest  also  expressed  strong  support 
for  the  Federal  order  program,  but  was 
critical  of  the  system  of  Class  I  prices 
that  now  operates  in  all  the  orders. 
Their  criticisms  were  based  on  a  belief 
that  the  current  Qass  I  pricing  system 
discriminates  against  producers  in  the 
Midwest  Many  of  those  who 
participated  in  th^  hearing  testified  that 
the  Class  I  prices  in  the  Midwest  are  too 
low  relative  to  Qass  I  prices  in  other 
areas,  particularly  in  the  Northeast  and 
the  Southwest.  In  general,  those  who 
expressed  this  view  maintained  that  the 
costs  of  producing  milk  in  the  Midwest 
are  not  very  different  fiom  the  costs  of 
producing  milk  in  other  regions.  Many 
maintained  that  a  Class  1  pricing  system 
based  on  a  single  basing  point  is 
obsolete,  causes  pricing  inequities,  and 
needs  to  be  substantially  revised  to 
reflect  current  marketing  conditions  and 
technology. 

Among  the  most  critical  of  all  groups 
in  this  regard  was  the  Upper  Midwest 
Federal  Order  Coalition  (UMFOC). 
UMFOC  witnesses  offered  extensive 
testimony  about  what  is  wrong  with  the 
Federal  order  pricing  system.  The 
witness  who  offered  a  substantial 
amount  of  testimony  in  this  regard 
stated  that  the  current  system  of  Qass  I 
price  differentials  has  deficiencies. 
These  were  identified  as  follows:  (1) 
When  prices  are  above  competitive  free- 
market  levels  due  to  regulation,  there 
will  be  increased  production  in  those 
markets  where  the  blend  price  is 
substantially  greater  than  the  M-W 
price;  (2)  When  excess  milk  production 
occurs,  this  milk  is  either  moved  outside 
the  market  or  processing  capacity  is 
expanded  within  the  market;  and  (3) 
This  additional  manufactured  product  is 
sold,  which  decreases  the  value  of  milk 
used  in  manufacturing.  This  is 
detrimental  to  those  areas  where  a  large 
percentage  of  the  milk  produced  goes 
into  manufacturing. 


The  witness  further  contended  that 
the  purpose  of  the  orders,  to  establish 
and  maintain  orderly  marketing 
conditions,  is  not  currently  being  met 
He  claimed  that  costs  of  production  are 
about  the  same  across  the  country  while 
Class  I  differentials  established  through 
single  basing  point  provisions  Increase 
as  the  distance  from  Eau  Qaire, 
Wisconsin,  increases.  He  further 
contended  that  Federal  order  Class  I 
prices  do  not  reflect  supply  and  demand 
conditions  in  that  excessive  production 
occurs  in  some  regions.  This,  he 
maintained,  is  a  detriment  to  die  Upper 
Midwest.  As  a  result,  in  his  view,  the 
orders  now  cause  inequitable  treatment 
of  producers  based  on  location.  In  this 
regard,  a  major  concern  cited  is  single 
basing  point  pricing,  whereby  the  Class  I 
differentials  increase  as  distance  from 
Eau  Claire  increases.  The  witness 
claimed  that  single  basing  point  pricing 
and  order  requirements  for  equalizing 
payments  on  reconstituted  milk  create 
and  maintain  a  system  of  local  markets 
that  hamper  competitive  market  forces. 
(The  issue  of  pricing  reconstituted  milk 
is  discussed  under  issue  No.  4.) 

According  to  the  witness,  there  are 
three  implicit  assumptions  underlying 
single  basing  point  pricing: 

(1)  Locally  produced  milk  is  preferred 
over  imports  and  the  pricing  system  thus 
should  encourage  local  production.  In 
his  opinion,  this  was  true  once,  but  is 
not  true  under  current  marketing 
conditions. 

(2]  Cost  of  production  varies  directly 
with  distance  from  the  Upper  Midwest 
The  witness  also  said  this  was  once 
true,  but  no  longer  is  true. 

(3)  The  Upper  Midwest  is  a  primary 
source  of  reserve  supplies.  Here  again, 
he  argued  that  this  is  no  longer  the  case. 
He  claimed  there  were  at  least  12  other 
Federal  orders  that  had  enough  milk 
available  on  an  annual  basis  to  meet  the 
fluid  milk  needs  of  all  deficit  Federal 
order  markets. 

For  all  the  reasons  cited  above,  the 
witness  reached  the  following 
conclusions: 

(1)  Single  basing  point  pricing  is  no 
longer  supportable; 

(2)  The  current  Federal  order  system 
of  Class  I  pricing  is  a  source  of  industry 
conflicts  between  regions; 

(3)  Single  basing  point  pricing, 
combined  with  restrictions  on 
reconstituted  milk,  represents 
protectionism  for  the  higher-price 
markets: 

(4)  The  current  system  restricts  free 
movement  of  milk  from  low  to  high-cost- 
of-production  areas; 

(5)  The  pricing  system  benefits  those 
producers  most  distant  fiom  the  Upper 
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Midwest,  but  such  prices  are  not 
justified  on  the  basis  of  costs  of 
providing  an  adequate  supply  of  milk  to 
consumers: 

(6)  Markets  distant  from  the  Midwest, 
because  of  excessively  high  prices,  have 
expanded  production  beyond  Class  I 
needs,  thus  putting  downward  pressure 
on  the  price  of  milk  used  for 
manufacturing;  and 

(7)  Upper  Midwest  farmers  are  unable 
to  share  in  the  returns  that  distant  dairy 
farmers  enjoy  based  on  their  high  Class 
I  utilization. 

For  the  reasons  cited  above,  the 
witness  argued  that  it  was  time  for  a 
new  approach  to  establishing  Class  I 
milk  prices  under  the  Federal  order 
program.  He  indicated  that  proposal  A- 
27  was  developed  with  this  in  mind. 

Numerous  other  parties  from  the 
Midwest  also  expressed  the  belief  that 
the  Federal  order  Class  I  pricing  system 
discriminates  against  midwestem  dairy 
fanners  while  encouraging  milk 
production  in  other  areas.  They  also 
called  for  changes  to  "level  the  playing 
field- 
Many  other  hearing  participants 
disagreed  with  the  positions  and 
arguments  stated  by  those  from  the 
Midwest.  These  parties  generally 
opposed  any  changes  in  the  Federal 
orders  that  would  lower  returns  to  dairy 
farmers  in  their  respective  areas.  Among 
these  were  witnesses  from  the 
Northeast,  Middle  Atlantic,  Southeast, 
South  Central,  Southwest.  Far  West  and 
Pacific  Northwest  regions.  The 
testimony  of  most  of  these  parties 
presents  a  strong  statement  of  support 
for  the  status  quo,  as  well  as  a  defense 
of  the  order  program  as  a  stabilizing 
influence  in  milk  markets. 

Testimony  of  various  expert  witnesses 
with  many  years  of  milk  marketing 
experience  provided  the  record  with  a 
history  of  the  order  program  and  the 
conditions  and  market  experiences  that 
led  to  its  development.  These  witnesses 
described  in  some  detail  the  nature  of 
milk  production  and  the  associated 
marketing  problems  that  make  milk 
marketing  regulation  unique.  In 
summary,  various  witnesses  indicated 
that  milk  is  a  unique  agricultural  product 
that  requires  special  consideration,  and 
that  many  of  the  production  and 
marketing  problems  that  originally  gave 
rise  to  the  Federal  order  system  still 
exist. 

After  a  review  of  the  testimony  and 
other  evidence  in  the  record  relating  to 
this  issue,  it  is  concluded  that  the 
present  Class  I  differentials  should 
remain  in  place.  The  underlying  basis 
for  the  level  of  Class  I  prices  under  the 
order  program  is  the  statutory  pricing 
standard  which  requires  that  prices 


reflect  the  supply  and  demand  for  milk. 
Within  this  context,  the  present  Class  I 
differentials  appear  to  be  set  at  a 
reasonably  satisfactory  level.  Although 
there  might  be  a  basis  for  some 
downward  adjustments  in  certain 
markets,  such  as  in  the  heavy 
production  areas  of  the  Midwest,  it  is 
difficult  to  determine  from  this  record 
what  the  adjustments  should  be.  This  is 
particularly  so  when  the  industry  has 
strongly  supported  over  the  years  a 
coordinated  set  of  differentials  based  on 
fairly  constant  rates  of  change  from 
market  to  market. 

In  reviewing  the  adequacy  of  milk 
supplies  in  the  regulated  markets,  the 
supplies  and  utilization  of  producer  milk 
were  analyzed,  order  by  order  and 
region  by  region.  For  this  purpose,  the 
monthly  data  (taken  from  Federal  Milk 
Order  Statistics)  for  the  years  1987, 1988 
and  1989  were  selected  as  being 
representative  of  normal  market 
conditions.  When  the  market  data  are 
reviewed  in  light  of  both  Class  I  and 
Class  II  needs,  it  is  clear  that  there  are 
no  large  supplies  of  Class  III  milk  left  for 
shipment  to  other  areas  except  for  the 
Chicago  Regional,  Upper  Midwest, 
Pacific  Northwest  and  Idaho  markets. 

The  record  indicates  that  in  order  to 
serve  the  varying  needs  of  a  Class  I 
market  on  a  year-round  basis,  reserve 
milk  supplies  equal  to  about  30  percent 
of  the  total  milk  in  the  market  are 
needed.  The  views  on  this  point  varied 
from  15  percent  to  40  percent,  with  a 
fairly  persuasive  argument  for  at  least 
30  percent.  Thus,  a  reserve  milk  supply 
equal  to  30  to  35  percent  of  the  total  milk 
in  the  market  appears  to  be  a 
reasonable  reserve  requirement. 

It  is  in  the  fall  months  of  the  year 
when  market  supplies  of  milk  are 
reduced.  Thus,  it  is  the  fall  months  that 
must  be  looked  at  first  to  determine 
whether  a  given  market  has  adequate 
supplies  of  milk  or  whether  there  are 
inadequate  supplies  or  excessive 
supplies  available.  In  order  to  evaluate 
each  market  for  this  purpose,  the  months 
of  September.  October  and  November 
for  1988  and  1969  combined  were 
reviewed.  Also,  monthly  data  for  the 
years  1987. 1988  and  1989  were 
combined  to  depict  this  information  on  a 
year-round  basis  rather  than  just  the  fall 
months. 

It  should  be  noted  here  that  for  this 
analysis,  estimates  of  Class  II  use  were 
made  for  those  orders  that  provide,  or 
did  provide  during  the  review  period, 
only  two  classes  of  utilization.  Eight 
orders  fall  into  that  category:  the  three 
Florida  orders,  the  three  northeastern 
orders,  the  Michigan  Upper  Peninsula 
order,  and  the  Black  Hills  order.  There  is 
no  data  available  in  the  record  for  the 


Michigan  Upper  Peninsula  order,  and 
the  Black  Hills  order  data  are  combined 
with  data  for  the  Greater  Kansas  City 
and  Eastern  South  Dakota  orders,  all  to 
preserve  confidentiality  of  proprietary 
information.  For  the  Florida  markets, 
virtually  all  use  other  than  Class  I  was 
considered  to  be  used  in  the 
intermediate  classification.  For  the  New 
England.  New  York-New  Jersey  and 
Middle  Atlantic  orders,  published  data 
were  used  to  extract  the  pounds  of  milk 
used  to  produce  the  various 
intermediate  class  products.  However, 
for  the  New  England  order,  market  data 
reported  condensed  milk  with  butter,  so 
that  an  appropriate  separation  of  Class 
II  and  Class  III  in  that  case  was  not 
possible  from  published  data. 

The  New  England  order,  the  New 
York-New  Jersey  order  and  the  Middle 
Atlantic  order  were  amended  April  1, 
1991,  to  provide  three  classes  of  milk 
use.  (Official  notice  is  taken  of  the 
Assistant  Secretary's  order  amending 
orders  for  the  New  England,  New  York- 
New  Jersey  and  Middle  Atlantic 
Marketing  Areas,  Docket  Numbers  AO- 
14-A62.  etc..  issued  January  31, 1991. 
published  February  11. 1991.  56  FR  5308.) 
Market  data  reported  by  the  market 
administrator  for  the  New  England  order 
for  April  1991  were  used,  specifically  the 
pounds  of  producer  milk  assigned  to 
Class  II,  to  go  back  and  adjust  the 
earlier  estimates  in  an  attempt  to  better 
distinguish  the  amount  of  producer  milk 
that  would  have  been  Class  D  if  the 
order  had  been  a  three-class  order. 

The  numbers  developed  as  described 
above  for  the  three  northeastern 
markets  were  considered  to  be  the 
pounds  of  producer  milk  in  Class  II. 
Class  III  pounds  were  estimated  by 
subtracting  the  Class  I  producer  milk 
and  the  estimated  Class  II  producer  milk 
from  total  producer  milk  receipts  for 
each  month. 

Also,  during  the  hearing,  only  market 
data  for  the  month  of  September  1990 
was  available  for  the  Carolina  order, 
since  the  order  for  that  market  did  not 
become  fully  effective  until  September  I, 

1990.  Therefore,  we  are  taking  Official 
Notice  of  data  for  October,  November, 
and  December  1990  in  order  to  have 
further  information  for  analysis. 

Official  notice  is  taken  of  the 
following  sources  of  data  for  the 
northeast  orders  and  the  Carolina  order 

1.  New  England  Milk  Market  Statistics 
for  the  years  1986  and  1990;  issued  by 
the  Market  Administrator,  P.O.  Box 
1478.  Boston,  MA  02205. 

2.  Monthly  Statistical  Report  for  the 
New  England  Marketing  Area  for  April 

1991,  issued  by  the  Maiicet 
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Administrator,  P.O.  Box  1478,  Boston, 
MA  02205. 

3.  The  Market  Administrator's  Bulletin 
for  the  New  York-New  Jersey  Milk 
Marketing  Area,  Quarterly  issues  A,  B, 
C  and  D  for  the  years  1986  and  1990 
(Volumes  46  and  50),  issued  by  the 
Mariiet  Administrator.  708  Third 
Avenue,  New  York,  NY  10017. 

4.  Annual  Statistical  Report  for 
Federal  Order  No.  4,  the  Middle  Atlantic 
Marketing  Area,  for  the  years  1966. 1967, 
196a  1989  and  1990.  issued  by  the 
Market  Administrator.  P.O.  Box  2S82a 
Alexandria.  VA  22313. 

5.  Statistical  Summary,  for  October 
through  December  1990.  for  the  Carolina 
Milk  Marketing  Order,  issued  by  the 
Market  Administrator.  3920  Bardstown 
Road.  Louisville.  KY  40218, 

The  simplest  way  to  get  an  overview 
of  combined  Class  I  and  Class  II  use  is 
to  look  at  Class  III  use  in  the  various 
orders.  If  a  reserve  of  at  least  30  percent, 
and  maybe  as  much  as  40  percent,  is 
necessary  on  an  annual  basis  to  supply 
the  Class  I  market,  then  any  market  with 
40  percent  or  less  Class  III  use  cannot  be 
considered  to  be  a  surplus  market. 

Analysis  of  the  market  data  for  all  the 
orders  on  an  annual  basis  reveals  three 
distinct  groups  of  markets,  as  follows: 

(1)  The  orders  in  the  Southeast 
(Alabama-West  Florida;  Georgia: 
Nashville;  Teiinessee  Valley;  Upper 
Florida;  Tampa  Bay;  Southeastern 
Florida:  Memphis.  Tennessee:  Central 
Arkansas;  New  Orleans-Mississippi; 
Greater  Louisiana:  and  Carolina]  have 
very  high  levels  of  Class  I  use.  These 
orders  have  low  levels  of  Class  II  (soft 
products  ft  ice  cream),  and  very  low 
Class  III  utilizations.  Some  of  these 
markets  are  deficit  markets,  that  is.  they 
do  not  produce  enough  milk  to  supply 
the  Class  I  needs,  including  reserves  on 
a  year-round  basis. 

(2)  A  group  of  Midwest  and  Far  West 
and  Northwest  markets  (Upper 
Midwest;  Chicago  Regional;  Iowa; 
Nebraska-Western  Iowa;  Great  Basin; 
Southwestern  Idaho-Eastern  Oregon; 
and  Pacific  Northwest)  that  obviously 
have  far  more  milk  available  than  is 
needed  for  Qass  I  and  Class  n  use,  plus 
reserves.  Even  in  the  fall  months 
(September.  October.  November.  1988 
and  1989  combined)  all  the  markets  in 
this  group  had  Qass  III  utilizations 
greater  than  45  percent,  and  only  one 
(Great  Basin)  was  below  50  percent. 

(3)  The  remaining  markets  exhibit 
essentially  a  balance  between  supply 
and  demand  Within  this  group  there  is 
considerable  variation  of  Class  11  use. 
from  about  four  percent  for  the  Central 
Illinois  order  to  nearly  27  percent  for  the 
Middle  Atlantic  order.  Class  I  use  in 
these  markets  (three-year  average) 


ranges  from  41  percent  (New  York-New 
Jersey)  to  over  77  percent  (Paducah).  For 
the  combined  period  of  1987  through 
1986,  only  one  market  in  this  group  had 
Class  in  use  of  above  40  percent,  and 
that  was  the  Southern  Michigan  market. 
However,  in  the  fall  months.  Class  ID 
use  in  the  Southern  Michigan  market 
was  less  than  40  percent  and  Class  III 
use  was  less  than  35  percent  in  most  of 
the  other  markets. 

Based  on  this  analysis,  it  is  concluded 
that  producer  milk  supplies  are  not 
excessive  outside  of  the  markets 
identified  in  the  second  group  above. 

When  the  hearing  in  this  proceeding 
was  held,  the  Notice  of  Hearing  included 
the  Lubbock-Plainview.  Texas;  Texas 
Panhandle:  and  Rio  Grande  Valley 
orders.  On  December  6-6, 1986,  a 
hearing  was  held  on  a  proposal  to  merge 
these  three  orders  and  to  expand  the 
marketing  area.  On  August  14, 1991.  the 
Assistant  Secretary  issued  a  Decision  to 
merge  the  three  orders  and  to  expand 
the  marketing  area.  (O^icial  Notice  is 
taken  of  the  Assistant  Secretary's 
Decision  for  Rio  Grande  Valley  and 
Certain  Other  Marketing  Areas,  Docket 
Numbers  AO-335-A34.  etc..  issued 
August  14. 1991,  published  August  27, 
1991  (56  FR  42240)  and  the  Assistant 
Secretary's  Order  Amending  Orders, 
Docket  Numbers  AO-335-A34;  etc; 
issued  October  0. 1991.  published 
October  21. 1991  (56  FR  52446]).  The 
merger  becomes  effective  December  1, 
1991.  Accordingly,  in  this  decision,  all 
order  language  will  be  in  terms  prepared 
for  the  merged  order,  which  will  be  the 
New  Mexico- West  Texas  order  (7  CFR 
part  1136).  The  merger  decision  cited 
above  modified  the  Class  I  price 
structure  in  eastern  New  Mexico  and 
reduced  the  Texas  order  Class  I 
differential  by  twelve  cents  per 
hundredweight  Other  conforming 
location  adjustment  changes  were 
provided  in  the  Texas  and  Southwest 
Plains  orders  to  recognize  the  pricing 
structure  of  the  New  Mexico-West 
Texas  order. 

Several  parties  offered  testimony  in 
the  present  national  hearing  concerning 
milk  production  costs  in  New  Mexico 
and  Texas,  where  milk  is  produced  in 
New  Mexico,  and  other  information 
concerning  plant  locations.  One  purpose 
of  such  evidence  was  to  provide  a  basis 
for  further  review  of  the  Class  I  price 
relationships  in  the  New  Mexico-Texas 
area.  However,  that  question  was 
previously  reviewed  in  the  proceeding 
that  led  to  the  merger  and  expansion  of 
order  territory  for  the  New  Mexico- 
West  Texas  order,  which  has  already 
been  mentioned.  The  decision  in  that 
proceeding  appropriately  dealt  with  the 
question  of  price  alignment  in  that 


region.  Accordingly,  no  action  in  that 
regard  should  be  taken  on  the  basis  of 
the  record  developed  in  this  proceeding. 

In  its  brief,  a  handler  that  operates 
two  plants  in  the  Southeast  urged  that 
Class  I  differentials  in  southern 
Louisiana  under  both  the  New  Orleans- 
Mississippi  and  Greater  Louisiana 
orders  be  reduced  to  recognize  that 
Class  I  prices  under  the  Texas  order  had 
been  lowered  12  cents.  The  brief  noted 
that  a  regional  hearing  to  consider 
appropriate  location  differentials  and 
other  issues  in  the  area  had  been 
scheduled  for  December  1990.  That 
hearing  has  since  been  postponed 
indefinitely  and  the  brief  concluded  that 
it  is  now  necessary  for  the  Secretary  to 
address  the  adjustment  of  Class  I  prices 
in  southern  Louisiana  in  this  proceeding. 
The  brief  further  maintained  that  such 
price  adjustments  are  reasonably  within 
the  scope  of  several  proposals  included 
for  consideration  in  this  proceeding. 

This  petition  is  denied.  The  alignment 
of  Class  1  prices  in  Louisiana  and 
Mississippi  and  other  areas  was 
considered  and  adjusted  based  on  a 
regional  hearing  for  that  purpose  as  a 
result  of  the  changes  in  Class  I 
differentials  established  by  Congress  in 
the  Food  Security  Act  of  1965. 

Other  Related  Issxies 

National  Pooling  I 

There  is  no  basis  in  this  record  for 
concluding  that  the  returns  from  Class  I 
milk  under  the  present  orders  should  be 
pooled  under  some  regional  or  national 
arrangement.  Although  some  parties 
expressed  a  view  that  there  is  now  a 
national  market  for  Class  I  milk,  the 
record  does  not  support  such  a 
conclusion.  It  is  true  that  some  Class  I 
and  Class  II  products  are  distributed 
over  wide  areas.  Also,  it  is  clear  that 
there  are  some  overlaps  in  production 
areas.  Although  this  information  may  be 
an  indication  that  some  merging  of 
orders  may  be  warranted,  there  is  not  a 
sufficient  basis  in  this  record  for  taking 
such  action. 

Cost  of  Production 

Many  witnesses  expressed  views  that 
costs  of  producing  milk  should  be  a 
factor  in  determining  prices  under  the 
order  program.  However,  no  one 
provided  a  sound  basis  for  doing  so  or 
explained  just  how  Federal  order  prices 
should  be  tied  to  or  established  using 
such  data. 

Elimination  of  Grade  A  and  Distance 
Differentials 

The  proposals  to  eliminate  Grade  A 
and  distance  differentials  in  pricing 
Class  I  milk  amount  in  essence,  to 
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proposals  to  eliminate  classified  pricing, 
i^owever.  this  approach  has  virtually  no 
support  from  those  who  are  regulated 
u'tder  Federal  orders  (handlers)  and 
from  producers.  Adoption  of  these 
proposals  would  render  Federal  orders 
without  any  basis  to  recognize  the  value 
and  service  provided  by  Grade  A  milk  in 
the  marketplace.  The  record  does  not 
provide  a  persuasive  argument  for 
eliminating  classified  pricing  under  the 
order  program. 

Multiple  Basing  Points 

The  orders  should  not  be  amended  to 
specify  that  Class  I  milk  prices  will  be 
determined  by  using  several  basing 
points.  As  noted  earlier,  it  is  concluded 
that  the  current  system  of  Class  I  prices 
is  functioning  properly  and  is  in  accord 
with  the  provisions  of  the  Act  with 
regard  to  establishing  milk  prices.  Thus, 
no  changes  in  the  Class  I  differentials 
are  adopted. 

The  record  in  this  proceeding  fails  to 
provide  sufficient  information  to  provide 
a  sound  basis  for  deciding  that  multiple 
basing  points  should  be  adopted.  Two 
such  proposals  were  discussed,  but  in 
neither  case  was  detailed  information 
provided  that  would  facilitate  deciding 
exactly  where  basing  points  should  be. 
One  proponent's  spokesman  indicated 
that  further  hearings  might  be  needed  to 
develop  more  detailed  information. 

In  order  to  permit  a  full  evaluation  of 
this  issue,  the  record  should  include  a 
full  exploration  of  those  factors  that  are 
important  in  deciding  where  basing 
points  should  be  located  and  how  the 
Class  I  differential  amount  at  such 
points  should  be  determined. 
Additionally,  it  would  be  important  for 
the  record  to  provide  a  basis  for 
properly  establishing  Class  I 
differentials  at  locations  other  than  the 
basing  points.  This  in  turn  raises 
questions  about  location  adjustments 
and  price  alignment  between  markets. 
Although  some  of  these  items  were 
touched  upon  in  the  record,  there 
nevertheless  is  a  serious  lack  of 
information  that  would  be  necessary  to 
make  a  decision  that  multiple  basing 
points  should  be  adopted  and  then  to 
follow  through  with  a  specific  set  of 
order  provisions  to  implement  that 
decision.  J 

Placing  a  "Floor"  Under  Federal  Order 
Prices 

Several  parties  supported  the  concept 
of  placing  a  "floor"  under  Federal  order 
prices.  The  proposals  ranged  from  $10.60 
per  hundredweight  to  $14.00  per 
hundredweight,  with  adjustments  twice 
a  year  for  inflation.  Some  proposals 
would  undergird  Class  I  and  Class  II 


prices  only.  One  proposal  would  also 
specify  a  minimum  Class  III  price. 

Class  prices  under  Federal  orders  are 
tied  to  the  M-W  price,  which  currently 
serves  as  the  "price  mover".  As  the  M- 
W  price  moves  up  or  dowm  reflecting 
market  forces  and  competition  at  work 
in  the  market  place,  so  do  the  Class 
prices  under  Federal  orders  move  up  or 
down.  This  pricing  mechanism  responds 
to  market  changes  in  the  value  of  milk 
for  manufactured  dairy  products.  This  is 
an  important  consideration  in 
maintaining  a  proper  relationship 
between  Federal  order  reserve  milk  and 
non-order  milk  made  into  the  same 
products.  If  a  floor  price  were  put  under 
the  Class  III  price,  this  price  relationship 
may  not  be  maintained. 

Similarly,  the  differences  in  price 
between  Class  III  uses  and  Class  I  and 
Class  II  uses  state  appropriate  value 
differences.  Changing  such  value 
differences  through  placing  a  floor  under 
Class  I  and  Class  II  prices  only  could 
distort  these  price  relationships. 

A  price  floor  may  be  an  appropriate 
mechanism  to  use  if  it  is  necessary  to 
prevent  prices  from  going  so  low  as  to 
jeopardize  the  adequacy  of  milk 
supplies.  However,  the  record  evidence 
in  this  proceeding  does  not  support  a 
Tindrng  that  a  floor  price  should  be 
adopted  for  that  purpose.  While  a  price 
floor  could  prevent  some  price 
fluctuations,  it  could  also  isolate  Federal 
order  prices  from  properly  responding  to 
changes  in  market  conditions.  For  these 
reasons,  all  proposals  to  place  a  "floor" 
under  Federal  order  minimum  prices  are 
denied. 

Supply-demand  Adjuster 

The  orders  should  not  be  amended  to 
apply  a  supply-demand  adjustor 
uniformly  to  all  orders,  based  on  the 
level  of  dairy  product  purchases  under 
the  price  support  program.  The  proposal 
would  result  in  Class  I  prices  in  all 
orders  being  reduced  by  the  same 
amount.  Also,  as  proposed  it  would 
work  in  only  one  direction,  that  is.  it 
would  reduce  the  Class  I  differentials  in 
response  to  increases  in  price  support 
purchases.  Thus,  milk  prices  could 
decline;  but  no  mechanism  is  proposed 
to  deal  with  a  shortage  of  milk  (which 
could  be  a  signal  that  a  higher  price  is 
needed). 

It  is  not  apparent  that  a  supply- 
demand  adjustor  should  apply  to  all 
orders  at  the  same  time  and  in  the  same 
amount.  We  cannot  conclude,  for 
example,  that  the  Southeastern  Florida 
Class  I  price  should  be  decreased 
because  price  support  purchases  are 
large.  It  does  not  appear  likely  that  the 
Southeastern  Florida  order  contributes 


•t  all  to  higher  levels  of  support 
purchases. 

Balancing  Payments 

The  proposal  by  Land  O'  Lakes  to 
provide  balancing  payments  to  handlers 
that  dispose  of  a  market's  reserve  milk 
supplies  should  not  be  adopted  on  the 
basis  of  the  record  in  this  proceeding. 

The  proposed  payments  would  be 
funded  by  adding  a  surcharge  to  the 
Class  I  milk  price.  Thus,  all  handlers 
who  use  Class  I  milk  would  help  pay  the 
costs  of  disposing  of  reserve  milk 
supplies,  and  Class  I  prices  would  be 
increased  in  a  given  market  by  the 
amount  estimated  by  the  market 
administrator  to  be  necessary  to  cover 
the  expected  payments. 

It  has  already  been  stated  that  there  is 
no  basis  in  the  record  of  this  proceeding 
to  restructure  Class  I  milk  prices 
throughout  the  order  program.  Thus,  the 
concept  of  adding  specific  amounts  to  a 
basic  Class  I  price  differential  as  several 
proposals  would  have  provided  has 
already  been  rejected. 

Payment  for  services  of  marketwide 
benefit  are  permitted  under  revisions  to 
the  Act  contained  in  the  Food  Security 
Act  of  1985.  However,  the  adoption  of 
such  provisions  should  be  based  on 
evidence  pertaining  to  the  need  for  them 
in  specific  market  situations.  That  kind 
of  evidence  is  not  provided  in  the  record 
of  this  proceeding.  Moreover,  there  is  no 
indication  of  support  for  adoption  of  this 
proposal  by  cooperatives  in  other 
markets  outside  the  area  that  Land 
O'Lakes  serves.  Another  shortcoming  of 
this  record  is  that  there  is  not  adequate 
information  concerning  the  costs  of 
providing  the  balancing  services,  nor  of 
the  equity,  or  lack  of  equity,  concerning 
the  provision  of  balancing  services  in 
the  various  markets.  Thus,  the  proposal 
for  balancing  payments  is  denied. 

Supplemental  Milk  Credit 

After  considering  the  evidence,  it  is 
concluded  that  the  proposal  to  provide  a 
supplemental  milk  credit  should  not  be 
adopted.  While  there  is  merit  to  the 
argument  that  handlers  who  have  to  pay 
"give-up"  charges  to  manufacturing 
plants  may  have  a  higher  cost  of  milk 
than  those  who  do  not.  we  do  not  agree 
that  the  proposal  offers  an  appropriate 
response. 

Part  of  the  concern  is  that  it  is  not 
demonstrated  that  there  is  uniformity  in 
give-up  charges.  It  seems  clear  that  give- 
up  charges  are  often  made  on 
supplemental  milk,  but  supplemental 
milk  may  be  obtained  from  various 
sources.  Also,  it  would  appear  that 
adopting  such  a  credit  would 
"institutionalize"  a  $3.00  give-up  charge, 
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thus  tending  to  insure  that  such  a  charge 
would  be  applied.  It  is  more  appropriate 
to  leave  this  charge  within  the  context 
of  over-order  charges,  which  are 
responsive  to  changes  In  the  competition 
for  milk. 

Seasonal  Pricing 

All  of  the  proposals  to  provide  some 
form  of  seasonally  varying  prices  are 
denied.  Evidence  submitted  in  support 
of  those  proposals  demonstrates  that 
milk  production  continues  to  exceed 
Class  I  needs  in  the  spring,  and  often 
falls  short  of  meeting  Class  I  needs  in 
the  fall  months.  This  is  a  general 
occurrence,  and  there  are  degrees  of 
variation  among  the  orders. 

Addressing  individual  market 
seasonal  production  variations  is  not 
practicable  in  a  proceeding  such  as  this 
one  that  involves  all  markets.  Moreover, 
the  record  fails  to  provide  any  clear 
sense  that  a  majority  of  producers  favor 
one  type  of  plan  over  another  one,  or 
that  support  for  the  concept  is 
widespread  among  producers. 
Therefore,  it  is  concluded  that  none  of 
the  specific  proposals  considered  in  this 
proceeding  should  be  adopted.  If 
seasonal  incentive  plans  are  to  be 
provided,  the  need  for  such  plans  and 
details  of  the  type  of  programs  desired 
should  be  based  on  local  or  regional 
hearings  called  for  that  specific  purpose. 

Advance  Announcement  of  Class  I  and 
II  Butterfat  Differentials 

Currently,  a  single  butterfat 
differential  is  announced  on  the  fifth 
day  of  the  month  for  the  previous  month. 
The  proposal  by  MIF  and  IICA  would 
require  the  use  of  one  butterfat 
differential  for  Class  I  and  Class  II  and  a 
separate  differential  for  Class  III.  Each 
month  the  producer  differential  would 
be  the  weighted  average  value  for 
butterfat  in  all  three  classes  (under 
actions  discussed  in  Issue  No.  3,  all 
orders  will  have  three  classes). 

The  purpose  of  the  proposal  is  to 
provide  handlers  a  greater  amount  of 
pricing  information  in  advance  so  that 
they  could  more  accurately  determine 
their  raw  product  costs. 

Even  though  there  was  rather  broad 
support  for  announcing  the  Class  I  and 
Class  U  butterfat  di^erential  in  advance, 
the  proposal  should  not  be  adopted. 
There  is  no  question  that  the  proposal 
would  allow  handlers,  especially  those 
who  make  Class  II  items,  to  more 
accurately  determine  their  raw  product 
costs.  However,  there  is  a  consideration 
in  multiple  component  pricing  that 
overrides  this  issue.  The  butterfat 
differential  is  a  critical  factor  in 
determining  the  value  of  the  component 
other  than  the  butterfat  component  in  an 


order  with  multiple  component  pricing. 
In  the  Great  Basin  order,  the  value  of 
protein  is  established  by  subtracting 
from  the  M-W  price  the  value  of 
butterfat  and  dividing  the  remainder  by 
the  average  percent  protein  in  producer 
milk.  The  resulting  milk  protein  price  is 
the  same  for  protein  used  in  both  Class 
II  and  Class  III  milk. 

It  should  be  noted  that,  in  addjtion  to 
the  multiple  component  pricing  (MCP) 
plan  currently  in  effect  for  the  Great 
Basin  marketing  area.  MCP  has  also 
been  recommended  for  adoption  in  the 
Middle  Atlantic  order.  Additionally,  a 
hearing  has  been  held  to  consider  MCP, 
for  the  Indiana,  Ohio  Valley  and  Eastern 
Ohio-Western  Pennsylvania  orders. 
(Official  notice  is  taken  of  the 
Administrator's  recommended  decision 
for  the  Middle  Atlantic  Marketing  Area. 
Docket  Number  AO-160-A65-RO-2, 
Issued  May  23, 1991.  published  May  31, 
1991.  56  FR  24746.  and  the 
Administrator's  Notice  of  Hearing  on 
proposed  amendments  to  the  Ohio 
Valley,  Eastern  Ohio-Western 
Pennsylvania  and  Indiana  order,  issued 
luly  25, 1990,  published  July  31, 1990  55 
FR  31056). 

Under  the  proposal,  however,  the 
butterfat  differentials  for  Class  II  and  III 
would  not  necessarily  be  the  same.  The 
result  would  be  that  the  value  of 
butterfat  and  protein  used  in  Class  II 
would  not  be  the  same  as  that  used  in 
Class  III.  This  possibility,  and  any 
ramifications  that  might  result  with 
respect  to  changing  product  values,  was 
not  discussed  at  the  hearing.  Hius,  a 
change  in  the  butterfat  differential 
should  not  be  made  on  the  basis  of  this 
record. 

2.  Class  II  Milk  Pricing  and  Related 
Issues 

a.  Level  of  Class  II  Differentials 

The  Class  II  price  differentials  under 
the  orders  should  not  be  changed, 
except  for  the  two  orders  that  do  not 
have  a  Class  II  differential.  These  are 
the  Michigan  Upper  Pennisula  and  Black 
Hills  orders. 

Most  of  the  orders  have  three  classes 
of  use.  In  most  cases,  the  Class  II 
differential  is  10  cents.  A  15-cent 
differential  applies  under  the  three 
Florida  orders,  and  a  25-cent  di^erential 
applies  under  the  Pacific  Northwest 
order  (although  this  latter  differential  is 
reduced  whenever  the  Class  III  price  is 
based  on  a  butter-powder  formula 
price).  Under  the  existing  advance 
pricing  arrangement,  however,  these 
various  differentials,  in  actuality,  have 
averaged  4  cents  higher  during  the  past 
10  years.  (Advance  pricing  will  be 
discussed  in  a  later  section.) 


Five  orders — Michigan  Upper 
Peninsula;  Black  Hills,  South  Dakota: 
Southeastern  Florida:  Tampa  Bay;  and 
Upper  Florida — have  only  two  use 
classes.  The  Florida  orders  currently 
have  a  15-cent  differential  over  the 
Minnesota-Wisconsin  price.  However, 
under  the  Michigan  Upper  Peninsula  and 
Black  Hills  orders  Class  II  milk  is  priced 
at  the  Minnesota-Wisconsin  price  (the 
Black  Hills  order  has  a  butter-powder 
snubber).  As  indicated  earlier,  all  orders 
would  provide  for  three  classes  under 
the  changes  adopted  herein. 

At  the  time  of  the  hearing,  the  New 
England.  New  York-New  Jersey,  and 
Middle  Atlantic  orders  also  provided  for 
only  two  use  classes.  Effective  April  1, 
1991,  these  orders  were  amended  on  the 
basis  of  an  earlier  hearing  to  provide  for 
three  classes,  with  the  soft  products 
being  included  in  a  new  middle-priced 
class  (56  FR  5308).  The  new  Class  II 
price  for  these  three  orders  is  the  same 
as  under  the  other  three-class  orders, 
except  that  the  price  is  subject  to  the 
same  seasonal  adjustments  that  apply  to 
Class  III  milk  under  the  three  orders. 

The  notice  of  hearing  included  five 
proposals  (B-1.  B-4.  B-5.  B-6,  and  B-7) 
that  would  increase  the  level  of  the 
Class  II  differentials.  The  predominate 
support  was  for  setting  the  differentials 
at  50  cents.  Other  proposals  were  for 
differentials  of  $1.00  and  $1.20.  Another 
proposal  in  the  hearing  notice  (B-3), 
which  would  have  changed  the  Class  0 
price  formula  but  kept  the  present  10- 
cent  differential,  was  modified  at  the 
hearing  to  provide  for  a  15-cent 
differential. 

In  supporting  Class  II  differentials  of 
50  cents  or  more,  the  basic  contention  of 
proponents  was  that  milk  used  in  soft 
products  has  far  more  value  to  Class  II 
processors  than  is  reflected  by  the 
current  10-cent  differential.  Proponents, 
which  included  both  cooperatives  and 
proprietary  handlers,  pointed  out  that 
processors  want  a  steady  supply  of  high- 
quality  milk  for  Class  II  uses  and  are 
willing  to  pay  much  more  than  the 
minimum  Class  II  prices  set  by  the 
orders.  They  indicated  that  over-order 
prices  for  Class  II  milk  are  common 
throughout  the  country,  often  ranging 
from  50  cents  to  $1.00  or  more  over  the 
Class  III  price.  Proponents  also 
indicated  that  these  higher  payments  for 
Class  II  milk  are  not  disruptive  to  the 
marketing  of  producer  milk  in  that 
processors  find  little  incentive  to  seek 
alternative  ingredients  for  making  Class 
II  products,  such  as  Grade  B  milk  or 
nonfat  dry  milk. 

In  supporting  a  substantially  higher 
Class  II  price,  proponents  also  claimed 
that  Class  II  uses  should  bear,  along 
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with  fluid  milk  products,  a  reasonable 
part  of  the  cost  of  attracting  a  sufficient 
supply  of  high-quality  milk  to  the 
market.  They  indicated  that  this  is 
particularly  relevant  today  since  Gass  II 
products  in  many  areas  now  must  be 
made  from  Grade  A  milk.  In  addition, 
they  contended  that  the  cost  of  moving 
producer  milk  to  Class  II  outlets  far 
exceeds  the  order  Class  II  differentials 
and  that  only  through  over-order  prices 
can  milk  be  attracted  away  from  the 
more  remunerative  Class  III  outlets, 
which  are  usually  located  within  the 
milkshed. 

Proponents  of  substantially  higher 
Qass  II  differentials  were  not  in 
agreement  on  the  level  that  should  be 
adopted.  Some  argued  that  a  differential 
much  higher  than  50  cents  would 
provide  an  economic  incentive  for 
processors  to  substitute  alternative 
ingredients.  At  the  same  time,  others 
pointed  out  that  substantially  higher 
over-order  prices  are  being  paid  without 
disruption  of  the  marketing  of  producer 
milk  to  Class  II  outlets. 

The  cooperative  proposing  the  Qass  II 
differential  of  $1.00  argued  that  this 
much  higher  price  level  reflects  what 
processors  are  willing  to  pay  for  Class  II 
milk.  The  cooperative  also  indicated 
that  this  is  a  more  realistic  price  level  in 
view  of  the  strong  position  of  Class  II 
products  in  the  marketplace.  Citing 
retail  and  wholesale  price  indices  for 
Class  II  products,  the  cooperative 
pointed  out  that  Class  n  products  show 
greater  strength  and  profitability 
relative  to  dairy  products  in  general.  At 
the  same  hme.  it  was  argued,  producers 
have  not  shared  appreciably  in  these 
returns.  According  to  the  proponent 
adopting  a  $1.00  Class  II  differential 
would  help  close  the  gap  between  the 
prices  received  by  producers  and  the 
wholesale  prices  received  by  Class  II 
processors. 

In  proposing  a  Class  II  differential  of 
15  cents,  the  trade  associations  of  milk 
and  ice  cream  processors  argued  that 
the  price  of  Class  11  milk  under  the 
orders  should  remain  essentially 
unchanged.  The  proposed  5-cent 
increase  in  the  Class  n  differentials, 
they  claimed,  is  merely  to  offset  the  4- 
cent  per  hundredweight  price 
enhancement  to  producers  that  the 
present  advance  pricing  arrangement 
has  provided  but  which  would  be 
eliminated  under  the  processors' 
proposal  to  change  advance  pricing,  as 
discussed  later.  The  associations 
indicated  that  it  is  their  desire  to  make 
the  Class  11  pricing  changes  revenue 
neutral  for  producers. 

In  supporting  no  change  in  the  Class  II 
price  level,  the  trade  associations 
argued  basically  three  points.  First. 


these  groups  claimed  that  on  the  basis  of 
price  elasticity  studies  a  much  higher 
differential  would  result  in  a  significant 
decline  in  the  consumption  of  Class  II 
products.  Any  loss  of  Class  II  sales,  they 
noted,  would  mean  an  increase  in 
surplus  milk,  which  could  drive  down  all 
milk  prices. 

A  second  concern  by  processors  was 
that  a  much  higher  Class  II  price  for 
producer  milk  would  result  in  an 
economic  incentive  for  processors  to  use 
cheaper  alternative  ingredients.  Also,  in 
this  same  vein,  processors  are 
concerned  that  a  higher  order  price 
would  eventually  cause  consumers  to 
shift  to  less  expensive  nondairy 
substitutes. 

A  third  concern  is  the  potential 
inequity  that  could  exist  between 
regulated  and  unregulated  processors  if 
Class  II  prices  are  increased  under  the 
orders.  The  processor  groups  claimed 
that  this  situation  was  recognized  by  the 
Secretary  when  the  present  10-cent 
differential  was  established  in  the  mid- 
1970's. 

It  is  clear  from  the  record  that  the 
present  Class  II  prices  under  the  orders 
substantially  understate  the  price  that 
regulated  handlers  are  paying  for  Class 
II  milk.  Although  the  Class  II  differential 
in  most  markets  is  10  cents,  handlers  in 
most  areas  are  paying  much  more  than 
this  to  get  a  supply  of  milk  for  the  soft 
product  uses.  Over-order  prices  for  such 
milk  range  anywhere  &rom  50  cents  to 
$1.00  or  more  over  the  Class  III  price, 
depending  on  the  particular  marketing 
condibons  in  the  area. 

Although  the  Class  II  market  usually 
represents  a  relatively  small  part  of 
their  business,  handlers  nevertheless 
consider  the  processing  of  Class  Q 
products  an  important  part  of  their  total 
operation.  Handlers  want  a  regular 
supply  of  Grade  A  milk  for  such  uses, 
which  requires  essentially  all  of  the 
costly  supply  services  associated  with 
procuring  milk  for  the  Class  I  maricet. 
These  include  moving  the  milk  long 
distances  from  the  milkshed  to  the  city 
processing  plants  and  balancing  milk 
supplies  with  demand.  Handlers  also 
often  want  milk  dehvered  in  a 
standardized  form. 

A  Class  n  price  that  is  only  10  cents 
higher  than  the  Class  IE  price  does  not 
cover  the  cost  of  these  services.  Unless 
a  processor  is  willing  to  pay  more  for 
the  milk,  the  cooperative  associations 
that  are  supplying  the  milk  find  it  more 
profitable  to  channel  the  milk  into  the 
Class  III  uses,  which  do  not  entail  the 
same  costly  services. 

Most  handlers  are  already  having  to 
pay  substantial  over-order  prices  to 
obtain  milk  for  Class  11  use.  Such  pay 
prices  in  conjunction  with  Class  I  prices 


are  generating  adequate  supplies  of 
Grade  A  milk  for  both  Class  I  and  Gass 
II  uses.  As  discussed  under  the  Class  I 
pricing  issue,  an  analysis  of  supply  and 
demand  conditions  under  the  orders 
indicates  that  there  are  adequate 
reserves  of  Class  III  milk  to  balance 
both  Class  I  and  Class  n  needs  under 
the  program.  Thus,  it  is  concluded  that 
an  increase  in  Class  II  differentials 
under  all  orders  is  not  needed. 

b.  Advance  Pricing  of  Class  II  Milk 

The  advance  pricing  procedure  that 
applies  under  most  orders  to  Class  II 
milk  should  not  be  modified. 

For  most  orders,  the  Class  n  price  is 
the  M-W  price  for  the  second  preceding 
month  as  adjusted  by  an  "updating" 
product  price  formula  [the  basic  Class  II 
formula  price  provision  of  those  orders), 
plus  the  amount  by  which  the  simple 
average  of  the  basic  formula  prices  (M- 
W  prices)  for  the  most  recent  12-month 
period,  plus  10  cents,  exceeds  the  same 
12-month  period's  average  of  the  basic 
Class  II  formula  prices.  The  Class  n 
price  is  announced  by  the  15th  of  the 
previous  month.  However,  if  the 
announced  Class  II  price  for  a  given 
month  is  less  than  the  Class  III  price  for 
the  same  month,  the  difference  between 
these  prices  is  then  "added  back"  in 
computing  the  second  succeeding 
month's  Class  II  price. 

The  purpose  of  the  basic  Gass  II 
formula  price  (Section  51a  in  most 
orders)  is  to  provide  a  mechanism  for 
updating  the  M-W  price  for  the  second 
preceding  month  so  that  the  Gass  II 
price  for  the  current  month  can  be  based 
on  this  M-W  price  but  still  reflect  more 
current  marketing  conditions  that  might 
indicate  forthcoming  changes  in  the  M- 
W  price.  This  updating  is  done  by 
comparing  movements  of  wholesale 
prices  for  butter,  nonfat  dry  milk,  and 
Cheddar  cheese  during  the  first  15  days 
of  the  preceding  month  with  such  price 
movements  during  the  same  period  a 
month  earlier. 

Of  the  eight  Class  II  price  proposals 
on  which  there  was  testimony,  all 
except  proposal  B-1  proposed,  either 
directly  or  indirectly,  the  elimination  of 
the  basic  Gass  n  formula  pricing 
provisions  from  the  orders.  Four  of  die 
proposals  (B-3,  B-4,  B-5,  and  B-7) 
specifically  called  instead  for  the  use  of 
a  Class  II  price  announcement 
procedure  that  wotdd  operate  in  the 
same  manner  as  for  the  Class  I  price, 
i.e.,  the  Class  II  price  would  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  a  specified  differential. 

While  proposal  B-d  did  not 
specifically  call  for  the  elimination  of 
the  basic  Class  II  formula  price 
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provision,  testimony  by  the  proponent 
was  clear  that  the  proposed  $1.00  per 
hundredweight  Gass  II  differential 
would  operate  in  the  same  manner  as 
under  proposals  B-3.  B-4.  B-5,  and  B-7, 
leaving  no  need  to  retain  the  basic  Class 
II  formula  price  provisions.  Also, 
proposals  B-0,  B-10,  and  B-11,  which 
call,  in  part  for  the  establishment  of 
floor  prices  on  Gass  II  milk,  would 
leave  the  basic  Class  II  formula  price 
with  little  value  in  the  establishment  of 
a  Class  II  price. 

Witnesses  supporting  a  Class  n  price 
announcement  procedure  identical  to 
that  used  for  the  Class  I  price  indicated 
that  the  revised  procedure  would  better 
reflect  and  respond  to  market 
conditions.  They  also  testified  that  it 
would  be  simpler  for  everyone  to 
understand  than  using  the  complex 
basic  Class  II  formula  pricing 
provisions.  Witnesses  generally 
indicated  that  the  basic  Class  n  formula 
price  had  worked  reasonably  well  when 
there  was  price  stabiUty  in  the 
marketplace,  but  that  this  was  not  the 
case  today. 

One  proponent  testified  that  because 
the  basic  Class  D  formula  price  attempts 
to  forecast  future  M-W  prices  in  arriving 
at  a  current  Class  II  price,  large  M-W 
price  movements  often  send  confusing 
market  signals  by  having  Class  I  and 
Class  II  prices  move  in  opposite 
directions  and  with  differing  magnitude. 
Another  proponent  noted  that  this  had 
occurred  nine  times  in  the  past  three 
years.  Similarly,  another  testified  that 
because  of  large  milk  price  swings,  there 
is  less  reliability  in  the  basic  Class  II 
formula  price  projecting  raw  milk  costs 
for  any  given  month.  This  results, 
according  to  this  proponent,  in  time-lags 
in  the  adjustment  of  product  costs  and 
prices  that  are  burdensome  to 
manufacturers.  Another  proponent  said 
that  this  sort  of  opposite  price 
movement  was  difficult  to  explain  to 
customers. 

Most  proponents  for  eliminating  the 
basic  Class  D  formula  price  maintained 
that  Class  I  and  Class  II  milk  prices 
should  move  in  the  same  direction.  They 
claimed  that  Class  I  and  Class  II 
products  are  closely  interrelated  and 
that  keeping  the  basic  Class  n  formula 
pricing  provision  would  not  ensure  the 
desired  relationship  between  Class  I 
and  Class  11  prices. 

It  would  be  helpful  to  handlers  to 
have  the  Class  II  price  move  in  the  same 
magnitude  and  direction  as  the  Class  I 
price.  However,  with  a  basic  differential 
of  10  cents  it  is  more  important  that  the 
Class  II  price  be  coordinated  with  the 
current  month's  Class  III  price,  since 
Gass  ni  products  can  be  used  as  an 
alternative  source  of  ingredients  for 


Gass  II  use.  The  updating  product  price 
formula  is  intended  to  obtain  this 
objective. 

In  most  markets  the  effective  Class  n 
prices  are  those  announced  by 
cooperative  associations  and  they  are 
substantially  higher  than  the  minimum 
order  prices.  Thus  in  practice  it  is  not 
often  that  the  order  price  is  the  effective 
price  faced  by  handlers.  On  those 
occasions  that  it  is  the  effective  price 
handlers  still  have  the  benefit  of 
knowing  the  price  well  in  advance. 
Accordingly,  it  is  concluded  that  the 
current  Class  II  pricing  formula  should 
be  continued  under  the  orders. 

c.  The  Class  n  "Add-Back"  Provision 

The  proponents  of  proposals  B-1  and 
B-3  believe  that  if  the  Gass  0  milk  price 
for  a  given  month  is  less  than  the  Gass 
III  price  for  the  same  month,  the 
difference  between  these  prices  should 
not  be  "added  back"  in  computing  the 
second  succeeding  month's  Class  II 
price,  as  most  orders  now  provide. 
However,  the  proponents  of  B-4,  B-5, 
and  B-e  believe  that  this  difference 
should  be  "added-back"  in  calculating 
the  next  month's  Class  II  milk  price. 
This  "add-back"  provision  is  an  integral 
part  of  these  proposals. 

The  proponent  of  proposal  B-3 
testified  that  adding  an  additional 
amount  to  the  Class  II  price  in  those 
months  when  the  M-W  price  increases 
dramatically  and  may  be  greater  than 
the  announced  Gass  II  price  would 
result  over  the  long-term  in  a  Gass  II 
price  level  that  is  significantly  higher 
than  their  proposed  Class  II  differential 
of  15  cents  per  hundredweight  A 
witness  who  testified  in  support  of 
proposal  B-3  believed  that  if  the  Gass  II 
price  is  established  by  the  basic  formula 
price  plus  a  differential,  the  "add-back" 
provision  is  not  needed.  This  witness 
said  that  the  current  basic  Gass  n 
formula  price  caimot  provide  a 
guarantee  that  producers  will  receive  at 
least  the  Class  III  value  for  Class  II  milk 
and  therefore,  the  "add-back"  provision 
was  justified.  Adopting  this  proposal, 
said  this  witness,  would  eliminate  this 
need  because  dairy  farmers  would  be 
assured  of  receiving  no  less  than  the 
basic  formula  price  plus  the  Gass  II 
differential  for  Class  II  sales  in  two 
months'  time.  Similarly,  a  proponent  of 
proposal  B-1  testified  that  the  "add- 
back"  provision  results  in  a  Class  II 
price  that  is  higher  than  the  intended 
amount  above  the  Class  III  price. 

It  is  important  to  recognize  that  since 
the  adoption  of  the  "add-back" 
provision  in  the  Class  II  pricing 
mechanism  contained  in  most  Federal 
orders,  the  effective  Class  II  differential 
has  averaged  4  cents  higher  than  the 


intended  differential  level  of  10  cents 
per  hundredweight.  The  add-back 
feature  was  intended  to  ensure  that 
producers  receive  not  less  than  the 
Class  III  value  for  Class  II  milk  in  the 
blend  price  whenever  the  M-W  price 
exceeds  the  announced  Class  II  price. 
Thus,  the  add-back  provision  of  the 
Class  n  price  formula  should  be  retained 
so  as  not  to  reduce  returns  to  producers. 

d.  Recognizing  Class  II  Needs  in 
Establishing  Shipping  Requirements 

There  were  proposals  to  require 
supply  plants  to  ship  milk  for  Class  II 
uses  or  otherwise  recognize  Class  II 
milk  needs  in  the  performance 
standards  of  the  orders.  After 
considering  all  the  evidence,  it  is 
concluded  that  such  recognition  should 
not  be  provided  under  the  orders. 

A  few  handlers  expressed  concern 
that  the  Federal  orders  no  longer 
function  to  secure  adequate  supplies  of 
milk  for  Class  I  and  Class  II  uses.  They 
noted,  for  example,  that  the  present 
Class  II  differential  does  not  even  cover 
the  cost  of  moving  milk  from  the  farm  to 
the  plant  where  Gass  II  milk  is  used. 
Thus,  in  their  view,  if  a  higher  Gass  II 
price  is  to  be  paid,  then  a  part  of  the 
increased  price  should  be  used  to  help 
make  milk  more  available  for  Class  II.  It 
was  argued  that  shipping  standards 
should  be  increased  and  that  monies 
generated  by  the  higher  Class  11 
differential  should  be  paid  out  only  to 
those  producers  who  delivered  their 
milk  to  either  Class  I  or  Class  11  plants. 

There  was  not  a  large  base  of  support 
for  the  concept  of  requiring  additional 
milk  to  be  delivered  to  Class  I  and  Class 
n  operations.  The  CMPC  position,  for 
example,  was  that  this  matter  could  be 
handled  outside  the  order  program  and 
so  CMPC  did  not  propose  shipping 
requirements  to  meet  Class  II  needs. 
Others  opposed  such  a  requirement  for 
orders  in  the  Southeast  and  Southwest 
Moreover,  without  an  increase  in  the 
Class  II  differential  it  is  questionable 
whether  proponents  would  maintain 
their  position  on  these  proposals. 

The  question  of  whether  or  not 
shipping  or  other  performance  standards 
for  pooling  milk  should  be  changed 
cannot  be  dealt  with  properly  on  the 
basis  of  this  hearing.  Pooling  standards 
were  not  an  issue  and  the  testimony  and 
other  evidence  generated  at  the  hearing 
are  not  directed  towards  this  issue.  This 
record  provides  no  basis  for  determining 
how  performance  standards  should  be 
changed  on  an  order-by-order  basis. 
This  matter  should  be  handled  in 
another  proceeding  or  proceedings,  if 
there  is  a  need  to  deal  with  it  furdier. 
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3.  Product  Classification 

The  Federal  milk  order  system  should 
contain  uniform  classification 
provisions.  The  uniform  provisions 
adopted  herein  would  provide  for  three 
classes  of  use,  and  are  based  primarily 
on  the  present  "uniform  classification" 
provisions  contained  in  most  orders.  The 
Agricultural  Marketing  Agreement  Act 
of  1937  requires  that  inilk  be  classiRed 
"in  accordance  with  the  form  in  which 
or  the  purpose  for  which  it  is  used." 

Several  of  the  proposals  considered  in 
this  proceeding  under  the  heading 
"Product  classification"  dealt 
specifically  with  the  need  for  uniform 
classification  provisions  throughout  the 
order  system.  Although  other  proposals 
under  the  same  heading  dealt  only  with 
the  classification  of  milk  used  in 
particular  products,  the  proponents  also 
recognized  the  importance  of  having 
changes  in  classification  considered  on 
a  national  basis,  rather  than  only  in 
particular  orders.  There  was  no  support 
at  the  hearing  for  retaining  or 
establishing  differing  classification 
provisions  for  different  orders. 

The  need  for  uniform  classification 
provisions  has  grown  since  1974  as 
intermarket  movements  of  milk  products 
have  increased  due  to  improved 
highways  and  transportation  methods. 
In  addition,  new  technologies  and 
equipment  have  increased  the  capacity 
of  milk  plants,  resulting  in  fewer  and 
larger  plants  with  wider  distribution.  In 
this  competitive  environment, 
differences  in  classiHcation  and 
resulting  differences  in  the  prices  paid 
for  milk  used  to  process  or  manufacture 
dairy  products  result  in  competitive 
inequities  between  handlers  regulated 
under  different  orders.  The  artificial 
competitive  advantage  caused  by 
classification  differences  between 
orders  can  also  influence  handlers' 
decisions  of  where  to  build  plants  and 
produce  products  whose  classification  is 
inconsistent  between  orders. 
Classification  differences  can  threaten 
the  orderiy  marketing  of  milk  between 
orders. 

A  survey  of  each  order's  Class  II 
provisions  by  one  of  the  hearing 
participants  delineated  a  significant 
variation  in  classification  between  the 
orders.  According  to  the  witness,  the 
impact  of  such  variation  has  become 
greater  as  movements  of  Class  n 
products  of  as  much  as  1.000  miles 
between  marketing  areas  and  between 
regions  increase. 

Several  proposals  considered  at  the 
hearing  would  replace  the  current  3- 
class  pricing  system  with  a  2-class 
system.  Under  these  proposals,  surplus 
products  and  a  few  of  the  products 


currently  in  Class  D  would  be  in  the 
lower-priced  class,  while  all  other  milk 
uses  would  be  Class  I.  Proponents  of  the 
adoption  of  2  use  classes  stated  that  the 
proposals  would  increase  blend  prices 
to  producers  by  adding  products  to  the 
higher-priced  class,  and  counteract  a 
long-term  decline  in  the  percentage  of 
milk  used  in  Class  I. 

The  record  shows  no  legitimate  basis 
for  replacing  the  current  3-clas8  pricing 
system  with  2  classes.  The  3-class 
pricing  system  allows  for  greater 
differentiation  among  products  based  on 
the  form  in  which  and  thi;  purpose  for 
which  they  are  used  tba«rwould  a  2- 
class  system.  Factors  such  as  the  form 
and  function  of  a  product,  its 
perishability,  and  the  manner  in  which  it 
is  packaged  and  distributed  can  and 
should  be  considered  in  the 
determination  of  its  classification.  The 
3-class  pricing  system  has  worked  well 
in  most  Federal  orders  for  a  number  of 
years.  Some  fine-tuning  is  necessary  to 
achieve  uniformity  of  classification,  but 
a  change  to  2  classes  would  not  be  an 
improvement.  Although  a  desire  to 
increase  returns  to  producers  is 
understandable,  such  a  goal  would  be 
more  appropriately  addressed  through 
changes  in  price  rather  than  changes  in 
classification. 

A  proposal  to  establish  a  new  Class 
II-A  for  some  current  Class  n  uses  of 
milk  in  the  event  Class  II  prices  are 
increased  significantly  is  unnecessary 
because  this  decision  adopts  no  Class  II 
price  increase.  A  witness  for  Darigold, 
In&.  a  large  cooperative  association 
operating  in  the  Pacific  Northwest 
marketing  area,  testified  that  Darigold 
supports  three  classes  of  use.  However, 
he  stated.  Darigold  would  like  to  see  a 
division  of  Class  III  into  two  parts,  with 
the  price  for  each  part  based  on  values 
returned  by  the  marketplace  for  the 
products  in  that  part  of  Class  III.  The 
witness  explained  that  Darigold  has 
experienced  problems  with  a 
"misalignment"  between  Federal  order 
Class  III  prices  for  butter  and  nonfat  dry 
milk  and  the  returns  the  cooperative  has 
been  able  to  realize  from  the  sale  of 
those  products.  The  Darigold  witness 
stated  that  when  returns  for  one  Class 
III  product,  such  as  cheese,  are  greater 
than  for  other  Class  III  products  such  as 
butter  and  powder,  plant  facilities 
cannot  be  changed  to  manufacture  the 
higher-valued  product  in  part  because 
the  adjustment  in  the  price  of  the 
noncompetitive  product  may  be 
temporary.  According  to  the  witness, 
some  highly  efficient  plants  could  lose 
their  markets  and  their  place  in  the 
industry  if  the  situation  is  not  corrected. 

Although  it  is  true  that  at  times  the 
market  prices  obtainable  for  butter  and 


powder  return  less  for  the  milk  used  in 
these  products  than  the  price  of  cheese 
does  for  milk  used  in  cheese,  the  record 
of  this  proceeding  does  not  support  a 
conclusion  that  the  problem  addressed 
by  the  Darigold  witness  is  one  that 
should  be  addressed  in  this  proceeding. 
There  is  no  indication  that  the  problem 
is  widespread.  None  of  the  other 
witnesses  testified  with  regard  to  the 
issue.  The  hearing  record  does  not 
contain  sufficient  basis  for  evaluating 
the  merits  of  such  a  proposal. 
Accordingly,  classification  of  milk  in  all 
of  the  Federal  milk  orders  should  be  on 
the  basis  of  three  uniform  classes, 
without  subclasses. 

Testimony  by  a  number  of  witnesses, 
and  also  post-hearing  briefs,  addressed 
the  issue  of  the  criteria  to  be  used  in 
establishing  the  appropriate 
classification  of  milk  used  in  various 
products.  Many  of  those  testifying 
advocated  a  particular  classification  for 
milk  used  to  make  a  specific  product. 
and  therefore  identified  criteria  that  best 
supported  the  classification  they 
favored.  The  criteria  identified  by  those 
testifying  on  the  subject  of  classification 
fell  into  two  principal  categories: 
Characteristics  of  particular  products, 
and  issues  relating  to  the  demand  for 
those  products  and  for  the  milk  needed 
to  produce  them. 

The  characteristics  of  specific  milk 
uses  mentioned  by  witnesses  include  the 
physical  characteristics  of  the  products 
themselves,  such  as  perishability,  form, 
percentage  of  moisture  and  butterfat, 
similarity  to  other  products,  and 
packaging,  and  also  the  location  at 
which  products  are  processed  and  the 
area  over  which  they  are  distributed. 
Issues  raised  in  the  proceeding  that 
relate  to  the  demand  for  milk  used  in 
various  products  included  whether 
demand  by  handlers  is  for  a  relatively 
constant  supply  of  high-quality  milk  and 
whether  it  is  related  to  the  demand  by 
consumers  for  the  processed  product, 
whether  a  product  represents  a  surplus 
or  balancing  use  of  milk  or  its 
production  is  driven  by  consumer 
demand,  the  elasticity  of  demand  or 
price-sensitivity  of  a  particular  product, 
and  whether  the  value  returned  by  the 
market  for  a  product  should  be  reflected 
in  returns  to  the  dairy  fanners  who 
produced  the  milk  ingredients  of  the 
product 

Historically,  the  fluid  or  beverage  uses 
of  milk  have  been  classified  in  the 
highest-priced  class  of  use  (Class  I),  and 
the  lowest-priced  class  (Class  III)  has 
been  reserved  for  the  hard,  or  dry.  uses. 
The  soft  products,  those  from  which 
some  moisture  has  been  removed,  have 
fallen  into  an  intermediate  class  of  use 
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(Class  D).  Qoaety  related  to  diese 
classifications  on  the  basis  of  the 
phyncal  forms  in  which  products  are 
marketed  is  the  concept  of  storability 
versus  perishability.  The  demand  by 
handlers  for  a  readily  svailable  supply 
of  high-quaUty  milk  for  Quid  purposes  is 
directly  related  to  the  perishability  of 
these  fhiid  products.  Consumers  expect 
to  find  fluid  milk  products  available  at 
all  times.  Because  of  the  perishable 
nature  of  beverage  milk  products, 
handlers  must  be  able  to  replenish 
stocks  in  the  supermarket  dairy  case  on 
a  fairly  constant  basis,  and  have  a 
regular  and  dependable  supply  of 
producer  milk  from  which  to  process 
those  stocks.  Milk  supplies  that  are 
available  for  use  in  fluid  products 
consequently  command  a  higher  price 
than  milk  supplies  used  in  less 
perishable  products. 

Products  such  as  butter,  nonfat  dry 
milk  and  Cheddar  cheese,  however,  are 
storable  for  significant  periods  of  time. 
These  products  can  be  made  whenever 
milk  supplies  are  available  and  held  in 
inventory  for  some  time.  In  addition,  the 
role  played  by  these  products  in 
balancing  the  supply  of  and  demand  for 
fresh  fluid  milk  is  recognized  by  the 
dairy  price  support  program  of  the 
United  States  government  through  its 
purchases  of  butter,  powder  and  cheese. 
As  a  result  the  market  value  of  these 
products  is  the  foundation  upon  which 
prices  for  the  higher  use-classifications 
of  milk  supplied  to  handlers  are  based. 

The  products  included  in  the 
intermediate  class  of  use  are  those  that 
are  neither  as  perishable  as  fluid 
products  nor  perform  a  balancing 
function  for  the  market.  The  milk  used  in 
these  intermediate  products,  generally 
described  as  "soft"  products,  is  used  to 
process  or  manufacture  products  for 
which  handlers  know  a  consumer 
demand  exists.  Generally,  these 
products  have  some  of  the  water  content 
removed  from  producer  milk  or  contain 
a  high  enough  butterfat  content  that  they 
will  not  be  used  as  beverages.  Many 
Class  II  products  have  longer  shelf-lives 
than  fluid  milk  products,  while  being 
less  storable  than  the  markets'  surplus 
uses  for  milk. 

Class  II  products  traditionally  have 
been  processed  primarily  in  the  same 
facilities  that  process  fluid  milk 
products,  and  therefore  require  reliable 
supplies  of  Grade  A  milk.  It  is  clear  from 
the  record  of  this  proceeding  that  a 
number  of  soft  product  processing  plants 
are  separate  from  any  fluid  milk  facility, 
and  that  not  all  jurisdictions  require  that 
Grade  A  milk  be  used  in  these  products. 
However,  the  area  over  which  products 
such  as  ice  cream  and  cottage  cheese 


are  distributed  has  dearly  grown 
beyond  intra-regional  and  may  be,  for 
some  centrally  located  Class  II 
processors,  national.  At  the  same  time, 
the  availability  of  Grade  B  milk  has 
declined,  leaving  many  handlers  with  no 
alternative  to  Grade  A  supplies. 
However,  even  if  handlers  wished  to 
obtain  suppUes  of  Grade  B  milk  for  use 
in  Class  II  products,  their  inability  to  sell 
a  product  made  from  non-Grade  A  milk 
in  many  jurisdictions  would  compUcate 
greatly  their  ability  to  distribute  that 
product  across  broad  regions  of  the 
country. 

The  primary  distinction  between 
Class  0  products  and  the  truly  surplus 
milk  uses  of  the  market  is  existing 
consumer  demand.  Handlers  do  not 
process  milk  into  perishable  or  semi- 
perishable  dairy  products  if  they  do  not 
have  a  consumer  market  for  those 
products.  Similarly,  commercial  food 
processing  establishments  do  not  buy 
milk  or  intermediate  dairy  products  to 
use  as  ingredients  in  other  food  products 
if  there  is  no  commercial  market  for  the 
finished  products.  Although  the 
argument  can  be  made  that  a 
commercial  market  exists  for  cheese, 
nonfat  dry  milk  and  butter,  all  of  these 
products,  at  the  time  of  their 
manufacture,  are  in  the  position  of 
having  to  successfully  compete  in  the 
commercial  market  or  being  taken  off 
the  market  by  the  government  as 
surplus.  These  surplus  products  are 
manufactured  as  a  means  of  storing  non- 
perishable  milk  products  for  later  use. 
Their  potential  for  storage  is  the  manner 
in  which  these  products  perform  their 
balancing  role. 

The  concept  of  elasticity  of  demand, 
or  price  sensitivity,  often  is  raised  by 
economists  in  questions  of 
classification.  Some  claim  that  the 
inelastic  nature  of  demand  for  fluid  milk 
products  has  been  used  as  a  basis  for 
pricing  Class  I  milk  above  the  level  of 
other  dairy  products.  The  demand  for 
Class  II  and  Class  III  dairy  products,  on 
the  other  hand,  has  been  viewed  as 
being  more  price  elastic.  Although 
testimony  was  received  in  this 
proceeding  that  cited  price  sensitivity  as 
a  basis  for  determining  the  appropriate 
classification  of  milk  used  to  produce 
specific  products,  the  record  contains  no 
actual  data  on  the  relative  price 
elasticities  of  the  demand  for  various 
dairy  products.  Therefore,  there  is 
insufficient  basis  in  the  record  of  this 
proceeding  for  using  elasticity  as  a 
criterion  for  classification  decisions 
about  specific  products. 

The  "form"  and  "use"  requirements  of 
the  Act  provide  moat  of  the  needed 
criteria  for  classifying  milk  used  in 


various  products.  When  combined  with 
consideration  of  types  of  packaging  and 
recognition  of  the  ability  of  some  dairy 
products  to  compete  with,  or  substitute 
for,  others  that  cleariy  belong  within  a 
certain  class,  these  criteria  should  make 
the  classification  of  most  products 
relatively  easy  to  determine. 

The  new  uniform  classification 
provisions  for  the  orders  will  necessitate 
new  "fluid  milk  product"  and  "fluid 
cream  product"  definitions  that  are 
uniform  throughout  the  orders.  In 
addition,  the  format  of  several  orders 
that  were  not  included  in  the  1974 
uniform  classification  decisions  should 
be  changed  so  diat  provisions  dealing 
with  classification  will  be  more  uniform 
between  the  orders. 

The  orders  that  must  be  amended 
substantially  to  change  their 
classification  provisions  to 
accommodate  three  classes  instead  of 
two  are  the  Federal  orders  regulating  the 
handling  of  milk  in  the  Upper  Florida, 
Tampa  Bay,  Michigan  Upper  Peninsula, 
and  Black  Hills  marketing  areas.  In 
addition,  the  Southeastern  Florida  order. 
which  currently  provides  a  Class  m 
price  only  for  the  butterfat  salvaged 
from  milk  of  which  the  skim  portion  is 
dumped  or  used  for  fertilizer  or  animal 
feed,  should  be  amended  to  incorporate 
uniform  classification  provisions. 

Class  I  milk  should  be  all  skim  milk 
and  butterfat  contained  in  milk  products 
that  are  intended  to  be  consumed  in 
fluid  form  as  beverages.  Fluid  milk 
products  require  dependable  suppUes  of 
Grade  A  milk,  usually  delivered  to  city 
locations  with  rapid  access  to 
concentrations  of  consumers.  However, 
the  most  salient  features  of  Class  I 
products  are  that  they  are  fluid  in  form 
and  used  as  beverages.  Consequently,  a 
hearing  proposal  to  classify  kefir  as 
Qass  II  because  it  competes  with  liquid, 
or  drinkable,  yogurt  should  be  denied 
Instead,  milk  used  to  make  the  beverage 
form  of  yogurt  should  be  Class  I.  Both  of 
these  cultured  products  clearly  are 
intended  to  be  consumed  as  beverages, 
and  are  packaged  as  beverage  milk 
products. 

In  addition,  milk  used  to  make  other 
heretofore  Class  II  beverage  products 
should  also  be  Class  I,  without 
specifying  a  maximum  nonfat  solids 
content  or  a  butterfat  content  less  than  9 
percent  at  which  point  fluid  products 
are  considered  "fluid  cream  products." 
Specifically  (but  not  exclusively). 
eggnog  and  milkshake  drinks  that  are 
sold  in  the  dairy  case  in  the  same  type 
of  packaging  as  other  fluid  milk  products 
should  be  considered  fluid  milk 
products.  Some  of  these  products  may 
contain  previously  processed  and  priced 
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skim  milk  and  butterfat.  such  as  ice 
cream  mix.  In  such  case,  only  the  fluid 
skim  milk  and  butterfat  used  in  the 
beverage  (not  the  ice  cream  mix)  should 
be  considered  Class  I. 

A  proposal  that  the  classiflcation  of 
packaged  fluid  milk  products  in 
inventory  at  the  end  of  each  month  be 
classifled  as  Class  I  instead  of  Class  III 
should  be  adopted.  Testimony  by  a 
proponent  %vitne8S  representing  Milk 
Marketing,  Inc.,  stated  that  such  a 
change  would  result  in  less 
administrative  difficulty  in  adjusting 
inventory  values  in  the  following  month, 
when  the  products  are  actually 
distributed.  In  addition,  he  stated, 
exclusion  of  Class  I  milk  from 
component  pricing  provisions  would 
result  in  very  complex  adjustments  in 
the  following  month  if  the  fluid  milk 
products  in  inventory  were  originally 
priced  on  a  component  basis  in  Class  III. 

The  post-hearing  brief  filed  on  behalf 
of  the  National  Farmers  Organization 
stated  that  Class  III  classification  of 
packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month  allows 
handlers  a  30-day  lag  in  payment  for  use 
of  milk  in  Class  I,  and  increases  the 
market  administrator's  administrative 
and  bookkeeping  burden  in  having  to 
make  an  adjustment  to  the  handler's 
obligation  in  the  following  month. 
Although  the  representative  of  a  group 
of  midwestem  cooperative  associations 
indicated  that  the  group  was  taking  no 
position  on  the  proposal  because  some 
members  of  the  group  opposed  it.  there 
was  no  testimony  in  opposition  to  the 
proposal. 

The  proposal  should  be  adopted 
because  it  is  reasonable  to  require 
handlers  to  pay  for  the  milk  used  in  fluid 
products  for  the  month  in  which  they 
used  it.  Furthermore,  adoption  of  the 
proposal  will  assure  that  handlers 
ceasing  operation  at  the  end  of  a  month 
will  pay  the  appropriate  price  for  any 
milk  left  in  inventory.  For  the  markets 
which  have  incorporated,  or  will 
incorporate,  component  pricing 
provisions  in  their  orders,  adoption  of 
this  proposal  will  simplify  the  pricing  of 
fluid  milk  products  in  inventory. 

A  provision  is  needed  in  each  order 
where  the  classification  of  ending 
inventory  of  packaged  fluid  milk 
products  is  being  changed  from  Class  III 
to  Class  I  to  specify  in  the  allocation 
section  that  in  the  first  month  this 
change  is  effective,  beginning  inventory 
should  be  subtracted  from  the  skim  milk 
and  butterfat  remaining  in  each  class,  in 
series  begiiming  with  Class  III. 
Beginning  with  the  second  month,  such 
beginning  inventory  would  be 
subtracted  from  Class  I.  This  procedure 
will  avoid  the  assignment  to  Class  I 


without  an  upcharge  of  inventory  that 
was  classified  the  previous  month  in 
Class  m. 

Class  II  milk  should  be  all  skim  milk 
and  butterfat  contained  in  fluid  cream 
products:  used  to  produce  soft,  or 
"spoonable,"  dairy  products  regardless 
of  butterfat  content;  used  to  produce 
intermediate  dairy  products  for  further 
processing:  and  used  as  ingredients  in 
other  food  products  or  other  food 
ingredients.  These  uses  of  milk  are  all 
governed  by  consumer  demand  for  the 
milk  components,  either  as  dairy 
products  or  as  other  food  products  that 
use  milk  as  an  ingredient.  Classifying 
any  of  these  uses  as  surplus  would 
result  in  undervaluing  the  milk  produced 
by  dairy  farmers.  Further,  the  cost  of 
making  Class  11  products  from 
alternative  ingredients,  such  as  nonfat 
dry  milk  or  condensed  milk,  would  be 
greater  than  the  cost  of  using  milk  priced 
as  Class  III  to  make  such  products 
because  of  the  processing  or 
manufacturing  costs  involved  in  making 
the  alternative  ingredients. 

The  "fluid  cream  product"  definition 
now  in  most  orders  should  be  amended 
to  remove  sour  cream  as  an  item  which 
must  be  accounted  for  as  disposed  of 
instead  of  on  a  used-to-produce  basis 
and  to  incorporate  a  standard  minimum 
butterfat  content  for  fluid  cream 
products  of  9  percent.  The  new  fluid 
cream  product  definition  should  also  be 
included  in  those  orders  without  such  a 
definition. 

Most  products  included  in  Class  II  as 
a  result  of  the  1974  uniform 
classification  decisions  should  continue 
to  be  classified  as  Class  II,  including 
frozen  desserts,  yogurt  and  cottage 
cheese,  and  products  that  resemble 
these  products  in  form  and  use.  These 
products  cannot,  in  the  form  in  which 
they  are  acquired  by  consumers,  be 
consumed  as  beverages  and  generally 
must  be  eaten  with  spoons.  Frozen 
desserts  should  include  ice  cream,  ice 
milk,  frozen  yogurt,  and  milkshake 
mixes  that  are  disposed  of  for  use  in 
soft-serve  form,  such  as  for  use  in  fast- 
food  restaurant  dispensers.  Milkshake 
drinks  that  are  disposed  of  in  consumer- 
type  packaging,  such  as  those  sold  in 
supermarket  dairy  cases  as  beverages, 
should  be  considered  fluid  milk  products 
and  classified  in  Class  I  regardless  of 
their  solids  content 

The  amended  orders  should  specify 
that  a  Class  II  classification  of  milk  used 
to  produce  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  should 
apply  only  to  formulas  that  constitute 
replacements  for  meals,  rather  than 
merely  having  some  added  vitamins  and 
minerals. 


A  considerable  amount  of  the 
testimony  dealing  with  classification 
involved  handlers  advocating  Class  III 
classification  for  specific  uses  of  milk 
that  have  been,  or  will  be,  classified  as 
Class  II.  A  handler  representative 
testified  that  buttermilk  biscuit  mix  is  a 
very  price-sensitive  product,  that  it  is 
distributed  over  a  much  wider  area  than 
are  fluid  milk  products,  and  that  Class  II 
classification  of  milk  used  in  the  product 
would  make  it  very  susceptible  to 
substitution  by  dry  milk  products.  Other 
v\ritnesse8  stressed  the  importance  of  < 
classifying  buttermilk  biscuit  mix         I 
uniformly  under  all  of  the  orders. 
Several  parties  expressed  the  opinion 
that  buttermilk  biscuit  mix  and  similar 
products  should  be  Class  II. 

Biscuit  and  pancake  mixes,  like  other 
batter-type  products  such  as  coatings, 
are  sold  in  a  form  that  allows  them  to  be 
poured,  but  certainly  are  not  used  or 
intended  for  use  as  beverages.  At  the 
same  time,  their  production  is  driven  by 
demand  for  the  products  in  which  they 
are  used.  These  uses  are  in  no  way 
surplus  uses  of  milk.  Since  the 
production  of  these  products  uses  a  fluid 
milk  product  as  an  ingredient  in  another 
product  for  which  there  is  a  specific 
market  demand,  it  is  only  equitable  that 
dairy  farmers  share  in  the  market  value 
of  those  products  by  having  the  milk 
used  in  those  products  priced  above  the 
surplus  level. 

Several  witnesses  testified  that  milk 
disposed  of  to  commercial  food 
processing  establishments  or  used  to 
make  sweetened  condensed  milk  sold  to 
commercial  food  processing 
establishments  should  be  classified  as 
Class  III.  One  witness  stated  that  Class 
ni  classification  of  milk  in  such  uses 
would  affect  only  one  percent  of  total 
milk  pooled,  and  therefore  would  have 
little  effect  on  producer  returns.  A 
Wisconsin  handler  who  processes 
sweetened  condensed  milk  testified  that 
that  product  fits  the  description  of  a 
Class  III  product  in  that  it  has  a  long 
shelf  life  without  special  packaging  or 
processing,  it  is  manufactured  close  to 
the  milkshed  rather  than  close  to  the 
end  users  of  the  product,  and  that  it  is 
not  processed  or  distributed  in  the  same 
channels  as  fluid  milk  products. 
According  to  the  witness,  75/percent  of 
the  sweetened  condensed  pbaduct  sold 
by  the  handler  is  processed  to  meet 
customers'  proprietary  formulas,  and  the 
product  is  sold  by  Wisconsin  handlers 
to  locations  as  far  away  as  Florida, 
Texas  and  California.  Ilie  witness 
claimed  that  any  Class  II  price 
differential  would  result  in  a  price 
disadvantage  three  times  the  differential 
for  sweetened  condensed  milk  versus 
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nonfat  milk  powder  because  the 
sweetened  condensed  product  is 
condensed  to  one-diird  of  its  original 
volume. 

During  the  five  3rears  preceding  the 
hearing,  the  Minnesota-Wisconsin,  or 
Gass  in.  price  ranged  from  slightly  over 
$10  to  almost  $15  per  hundred  weight. 
The  largest  percentage  by  which  the 
Class  n  price  could  have  exceeded  the 
Class  in  price  during  this  period,  using 
an  average  IS-cent  Class  II  price 
differential,  would  have  been  1.5 
percent.  The  smallest  percentage 
difference  between  the  two  prices  would 
have  been  approximately  1  percent. 
During  the  same  time  period,  sweetened 
condensed  milk  formulated  to  meet 
customers'  proprietary  formulas  was 
apparently  moved  to  Florida,  Texas  and 
California,  among  other  destinations,  at 
ctMts  per  hundredweight  for 
transportation  that  represented  10-25% 
of  the  Class  m  price  of  the  milk  from 
which  the  product  was  made.  (The  cost 
of  transportation  was  computed  by 
dividing  the  3.83  cents/hundredwei^t/ 
10  miles  hauling  rate  established  in  the 
record  by  S  to  adjust  for  condensation  of 
the  product,  and  multiplying  the 
resulting  1.^-cent  rate  by  the  mileage  to 
St.  Petersburg,  Florida  (1301  miles); 
Dallas,  Texas  (1078  miles):  and  San 
Francisco,  California  (2196  miles)  frt>m  a 
location  approximately  175  miles  north 
of  Chicago,  as  described  by  the 
witness.) 

It  is  not  logical  that  a  differential  of 
less  than  2  percent  over  the  Class  HI 
price  would  persuade  food  processors 
who  are  already  paying  a  significant 
cost  for  a  product  custom-tailored  to 
their  needs  to  be  delivered  over  a 
considerable  distance  to  change  their 
ingredient  use  from  sweetened 
condensed  to  powder.  The  product 
purchased  by  the  food  processors  is  not 
a  standardized  surplus  product,  but  one 
that  is  made  specifically  for  their 
purposes  according  to  their 
specifications.  In  addition,  the 
processors  apparendy  are  willing  to  pay 
significantly  more  than  the  raw  product 
cost  for  the  ingredient  product  they  are 
purchasing.  Accordingly,  milk  used  to 
make  svreetened  condensed  milk  should 
be  classified  as  Class  II. 

Arguments  advanced  to  classify  milk 
moved  to  commercial  food  processors  as 
Class  in  instead  of  Cleiss  II  also  are  not 
persuasive.  A  witness  representing  the 
Trade  Association  of  Proprietary  Plants 
(TAPP),  a  proponent  of  such  a 
classification  change,  stated  that  Class 
n  classification  of  milk  disposed  of  to  a 
commercial  food  processor  represents 
tmnecessary  regulation  and  government 
intrusion  into  the  business  of 


unregulated  plants.  TAPPs  brief  stated 
that  enhancement  of  the  value  of  the 
marketwide  pool  and  the  relative  value 
of  end  products  sold  by  a  commercial 
food  processor  are  not  appropriate 
reasons  for  extending  pricing, 
accounting  and  regulation  to  non-fluid 
uses  of  milk.  The  brief  also  argued  diat 
milk  disposed  of  to  conunercial  food 
processors  does  not  meet  the  criteria  of 
competing  with  or  folk>wing  the  same 
channels  of  commerce  as  fluid  milk 
products. 

A  brief  filed  by  Kraft,  another 
proponent  of  Class  III  dassiflcation  of 
milk  disposed  of  to  commercial  food 
processors,  stated  that  products 
produced  by  such  facilities  are  more 
similar  to  Class  ni  uses  than  to  Qass  II. 
The  brief  concluded  that  the  milk  used 
to  make  such  products  should  be 
classified  as  Class  lU  or  followed 
throu^  the  facility  and  prorated  to  its 
ultimate  use,  as  is  done  in  milk  plants,  A 
Kraft  witness  had  testified  at  the 
hearing  that  milk  delivered  to  a 
commercial  food  processing 
establishment  in  Wisconsin  for  use  in  a 
cheese  powder  product  is  Class  D,  while 
milk  used  to  make  the  same  product  at  a 
nonpool  cheese  plant  in  Missouri  is 
classified  as  Class  lU.  The  witness 
advocated  adoption  of  a  size  criterion  to 
distinguish  between  true  commercial 
food  processing  establishments,  such  as 
small  bakery  operations,  and  true 
processing  plants.  Milk  delivered  to 
commercial  food  processors  would  be 
Class  n,  and  milk  moved  to  processing 
plants  would  be  Class  m. 

It  is  unclear  how  the  classification  of 
milk  moved  to  commercial  food 
processors  is  any  more  of  a  government 
intrusion  than  classification  of  milk  used 
in  a  pool  plant,  or  how  Class  n 
classification  differs  in  this  regard  from 
classification  in  any  other  class.  The 
potential  of  Class  n  classification  in 
such  uses  for  enhancing  the  value  of 
marketwide  pools  is  an  effect  of  Class  U 
classification,  and  not  the  cause.  The 
ingredient  use  of  milk  or  its  components 
in  any  food  products  of  which  the 
manufacture  is  driven  by  consumer 
demand  is  one  basis  for  determining 
that  Class  II  classification  is 
appropriate.  Dairy  farmers  should  share 
in  the  value  of  their  product  when  its 
vahie  as  an  ingredient  in  other  food 
products  is  recognized  in  the 
mariietplace.  Many  consumers  rely  on 
the  nutritional  value,  as  well  as  the 
convenience,  of  processed  food 
products,  and  the  contribution  of  milk  to 
that  value  should  not  be  understated  by 
pricing  ingredient-use  milk  as  if  it  were 
surplus  to  the  requirements  of  the 
maricet.  The  criterion  of  following  the 


same  channels  of  commerce  as  fhiid 
milk  products  is  one  of  the 
diaracteristics  descriptive  of  Qass  n 
use,  but  not  the  only  one. 

Use  of  milk,  or  its  components,  as  an 
ingredient  in  other  food  prod\;cts  is  a 
Class  U  use.  Therefore,  milk  disposed  of 
to  a  commercial  food  processor  does  not 
have  to  be  followed  through  the  facility 
to  its  end  use  to  determine 
classification.  Although  some  products 
produced  by  conunercial  food 
processors  may,  in  some  respects, 
resemble  Class  IH  products,  they  cannot 
be  classified  as  Class  III  because  they 
are  not  surplus  uses  of  milk  and  do  not 
compete  directly  with  such  uses.  In 
addition,  milk  used  in  food  products  that 
may  be  processed  in  milk  plants,  pool  or 
nonpool.  should  be  classified  as  Class  II. 
Milk  used  in  the  cheese  powder 
products  such  as  those  discussed  by 
Kraft  should  be  classified  as  Class  U 
wherever  the  product  is  processed.  The 
cheese  used  in  making  the  powder  has 
already  been  priced  as  Class  III  and 
should  not  be  affected,  but  the 
condensed  fhiid  milk  products  used  to 
make  the  powder  represent  milk  used  to 
process  another  food  product.  A 
description  of  the  dry  milk  products  that 
should  be  considered  Class  III  is 
contained  In  the  later  discussion  of  milk 
to  be  classified  as  Class  m. 

No  distinctions  between  commercial 
food  processing  establishments  and 
processing  plants  should  be  made  on  the 
basis  of  size.  Adoption  of  such  a 
distinction  would  result  in  small  candy 
makers  disadvantaged  by  the  cost  of 
their  ingredients  in  relation  to  large 
candy  manufacturers,  who  already 
enjoy  advantages  in  regard  to 
economies  of  scale.  Other  small  food 
product  processors  would  be  similarly 
disadvantaged  on  the  basis  of  the  size  of 
their  operations. 

The  orders  should  be  amended  to 
allow  diversions  of  producer  milk 
directly  from  farms  to  commercial  food 
processors.  A  number  of  hearing 
participants  testified  in  favor  of  such  a    - 
change  on  the  basis  that  it  would  result 
in  transportation  efflciencies.  No 
reasons  were  given,  and  none  is 
apparent,  for  limiting  milk  receipts  at 
commercial  food  processors  to  those 
which  come  through  pool  plants.  Such  a 
change  will  improve  the  efficiency  with 
which  milk  can  be  moved  from 
producers'  farms  to  where  it  will  be 
used.  Therefore,  the  minor  amendments 
necessary  to  effect  such  a  change  should 
be  made. 

Based  on  the  above  determinations 
that  milk  used  as  an  ingredient  in  other 
food  products  should  be  Class  D,  it  very 
clearly  follows  that  milk  used  in  the 
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manufacture  of  milk  chocolate  and  of  a 
"dairy  protein-based  fat  substitute" 
should  be  Class  IL  Extensive  arguments 
supporting  the  Class  III  classification  of 
milk  used  to  make  milk  chocolate  were 
offered  on  behalf  of  Hershey  and  Nestle, 
two  well-known  chocolate 
manufacturers.  However,  the  witnesses' 
many  comparisons  of  the  properties  of 
chocolate  crumb,  an  intermediate 
product  of  the  milk  chocolate- 
manufacturing  process,  with  those  of 
Class  ni  products  overlooked  the  fact 
that  chocolate  crumb  is  not  a  surplus 
dairy  product  and.  in  fact  is  not  a  dairy 
product  at  all.  In  milk  chocolate,  milk  is 
used  as  a  necessary  ingredient  of  a 
product  whose  production  is  driven  by 
consumer  demand  and  not,  as  implied 
by  proponents,  by  the  availabihty  of 
milk  during  the  spring  months. 

Hershey  and  Nestle  may,  as  they 
claimed,  be  able  to  replace  their  fresh 
fluid  milk  receipts  with  less  expensive 
sources  of  whole  milk  powder,  or  with 
other  sources  of  fresh  milk.  However,  if 
such  replacement  were  easily  accessible 
or  significantly  less  expensive,  it  is 
unlikely  that  handlers  in  Wisconsin 
would  be  able  to  market  sweetened 
condensed  milk  to  Florida,  Texas  and 
California  for  use  in  candy-making,  as 
the  record  indicates  they  are  able  to  do. 
The  manufacturing  process  described  by 
Hershey  that  results  in  a  higher  cost  of 
production  than  would  a  process  using 
whole  milk  powder  is  the  result  of 
manufacturing  decisions  made  by 
Hershey  that  without  doubt  have  a 
major  effect  on  the  company's  abihty  to 
market  a  product  of  the  quality  it 
desires.  However,  there  is  no  reason  for 
dairy  farmers  to,  in  effect,  pay  the 
additional  costs  associated  with 
Hershey's  preferred  manufacturing 
process. 

A  witness  for  Nutrasweet  testified 
that  milk  used  to  produce  a  new  product 
manufactured  by  that  company,  a  "dairy 
protein-based  fat  substitute."  should  be 
Class  III  because  it  can  also  be  made 
from  egg  whites  or  from  whey  protein 
concentrate,  and  will  compete  with 
vegetable  oils  and  cellulose  gel.  The 
witness  stated  that  the  product  has  been 
approved  for  use  in  frozen  desserts,  but 
should  be  seen  as  an  opportunity  for  the 
dairy  industry  to  maintain  its  share  of 
the  food  market  and  sell  more  dairy 
protein  rather  than  as  a  substitute  for 
butterfat. 

A  trade  group  of  handlers  supported 
Class  in  classification  for  milk  used  to 
make  any  new  fat-substitute  products  on 
the  basis  that  dairy-based  ingredients 
should  not  be  priced  higher  than  non- 
dairy  ingredients  used  for  the  same 
purpose.  Two  cooperative  association 


spokesmen  argued  that  milk  used  to 
make  the  fat  substitute  product  should 
be  classified  and  priced  according  to  the 
classification  of  the  product  in  which  it 
is  used  as  a  substitute  for  milkfat. 

The  dairy  protein-based  fat  substitute 
is  very  likely  only  one  of  the  first  to  be 
made  from  milk  components,  and  it  is 
important  to  assure  that  the  milk  used  to 
produce  such  products  is  not  priced  as  if 
these  were  surplus  uses.  Milk  and  its 
components  have  unique  and  valuable 
nutritive  qualities,  and  they  should  not 
be  undervalued,  either  by  those  who 
would  use  them  to  produce  new 
products  desired  by  consumers  or  by  the 
dairy  farmers  who  produce  the  raw 
materials.  Consequently,  milk  used  to 
produce  new  products  that  cannot  be 
clearly  identified  as  belonging  in  either 
Class  I  or  in  Class  III  should  be 
classified  as  Class  II.  An  attempt  has 
been  made  to  describe  in  order  language 
the  types  of  products  that  are  intended 
to  be  included  in  each  class  of  use,  so 
that  classification  of  new  products  will 
be  more  clear-cut  than  at  present.  New 
products  for  which  the  appropriate 
classification  is  not  readily  apparent 
should  be  classified  in  Class  II  until  the 
proper  classification  is  established 
through  another  proceeding. 

A  proposal  to  classify  mozzarella  and 
other  Italian  cheeses  as  Class  II  instead 
of  Class  III  should  be  denied.  Although 
testimony  that  the  manufacture  of  these 
cheeses  is  demand-generated  and  that 
Mozzarella  has  a  relatively  short  shelf- 
life  appears  to  be  accurate,  the  form  in 
which  Mozzarella  and  some  of  the  other 
Italian  cheeses  are  sold  is  like  that  of 
Cheddar  cheese.  Although  Mozzarella  is 
considered  a  soft  cheese  and  has  a 
higher  moisture  content  (52-60  percent) 
than  Cheddar  (maximum  39%  moisture), 
it  maintains  its  shape  in  a  block  and  is 
sold  to  consumers  in  the  same 
packaging  and  form  (sliced,  shredded) 
as  Cheddar.  (Official  notice  is  taken  of 
the  publication  Cheese  Varieties  and 
Descriptions,  U.S.  Department  of 
Agriculture,  Agricultural  Handbook 
Number  54,  Prepared  by  Agricultural 
Research  Service,  Issued  December 
1953,  Slightly  revised  January  1978; 
Reprinted  by  National  Cheese  Institute, 
699  Prince  Street,  Alexandria,  Virginia). 
The  moisture  content  of  Provolone  is 
just  a  little  higher  than  that  of  Cheddar, 
and  Parmesan  cheese  contains  less 
moisture,  at  32%,  than  any  of  the  others. 
In  terms  of  "form",  all  of  the  cheeses 
mentioned  so  far  exist  in  a  solid  form 
and,  when  shredded  or  grated,  the  small 
pieces  of  cheese  remain  separate 
without  flowing  back  together.  Although 
Mozzarella  is  not  customarily  eaten  as 
an  hors  d'oeuvre  with  crackers,  it  and 


the  other  "hard"  Italian  cheeses  are 
often  used  similarly  to  Cheddar,  as 
sprinkled  toppings  and  additives  to  food 
for  the  purpose  of  enhancing  flavor. 
Therefore,  milk  used  in  manufacturing 
these  Italian  cheeses  should  be 
classified  with  Cheddar  cheese  as  Class 

m. 

Although  the  proponent  for  classifying 
Italian  cheese  as  Class  II  considered 
Italian  cheeses  as  a  group,  it  is  clear  that 
Ricotta  cheese  differs  significantly  from 
the  others.  Ricotta  has  a  moisture 
content  of  68-73  percent,  comparable  to 
that  of  cottage  cheese  (70-72  percent). 
Ricotta  is  packaged  in  cup  form,  similar 
to  the  packaging  of  cottage  cheese  and 
yogurt,  does  not  hold  a  solid  form,  and 
cannot  be  shredded  or  grated  into  pieces 
that  remain  distinct.  Ricotta  and  cottage 
cheese  can  be  used  as  substitutes  in 
some  prepared  foods.  Although  whey  is 
a  major  ingredient  in  the  manufacture  of 
Ricotta  cheese,  the  whey  constituents 
would  already  have  been  priced  (as 
Class  II  or  Class  III)  as  pari  of  the  milk 
used  to  make  cottage  cheese  or  cheese. 
Therefore,  only  the  fresh  skim  milk  and 
butterfat  used  to  make  Ricotta  should  be 
classified  and  priced  as  Class  II. 

In  the  three  Northeastern  orders, 
whey  is  currently  included  as  a  by- 
product with  cottage  cheese  as  a  Class 
II  product  and  with  cheese  as  a  Class  III 
product  None  of  the  other  orders 
mentions  the  classification  of  skim  milk 
and  butterfat  used  to  produce  whey,  as 
it  is  considered  a  by-product  of  cottage 
cheese  and  cheese  manufacture.  There 
is  no  need  to  continue  to  specify  under 
any  order  a  classification  for  whey  in 
the  classification  section.  Although 
whey  often  is  converted  to  a  powdered 
product  dried  whey  is  not  considered  a 
milk  product  The  production  of  whey  is 
incidental  to  the  manufacture  of  cottage 
cheese  and  cheese,  and  all  of  the  skim 
milk  and  butterfat  used  to  produce  such 
products  should  be  classified  in  the 
same  class  as  the  product  which  is 
intended  to  be  manufactured. 

Class  III  milk  should  be  all  skim  milk 
and  butterfat  used  to  make  hard 
cheeses,  of  types  that  can  be  grated  or 
shredded;  butter  and  other  spreads  such 
as  cream  cheese,  and  alternative  forms 
in  which  milkfat  or  butterfat  can  be 
stored  for  later  use  such  as  butteroiU 
anhydrous  milkfat  and  plastic  cream, 
and  nonfat  dry  milk  and  other  forms  of 
dry  milk  that  can  be  reconstituted  as 
fiuid  milk  products.  Evaporated  or 
condensed  products  in  consumer 
packaging  should  also  be  inchided  in 
Class  III  because  of  their  highly  storable 
nature  and  because  those  products,  too, 
can  be  reconstituted  as  fluid  products  by 
consumers.  In  addition,  fluid  milk 
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products  and  Class  11  products  that  are 
dumped  or  sold  as  livestock  feed  for 
reasons  beyond  a  handler's  control 
(such  as  spoilage  or  failure  to  form 
cottage  cheese  curd,  for  instance)  or  lost 
in  accidents,  should  be  Class  m.  The 
portion  of  nonfluid  milk  products  used 
to  fortify  fluid  milk  products  with  nonfat 
solids  that  do  not  represent  an  increase 
in  the  volume  of  fluid  milk  products 
should  be  Class  III.  as  should  skim  milk 
and  butterfat  in  shrinkage  or  plant  loss 
up  to  the  limit  determined  in  the 
shrinkage  provision. 

In  determining  the  appropriate 
products  to  be  included  in  Class  III  use 
the  form  and  purpose  of  the  primary 
surplus  products  must  be  considered,  as 
well  as  the  forms  and  purposes  of 
products  that  may  be  used  as  substitutes 
or  are  similar  in  form  and/or  purpose. 
The  basic  surplus  products  are  Cheddar 
cheese,  butter  and  nonfat  dry  milk. 
These  are  the  products  purchased  by  the 
United  States  government  in  the 
operation  of  the  price  support  program. 
The  primary  purpose  of  these  three 
products  is  as  a  means  of  storing  milk 
solids  in  non-perishable  form  when  milk 
production  exceeds  the  market's 
immediate  needs.  A  common  physical 
characteristic  of  the  products  is  that 
they  are  in  a  solid  form,  in  that  they  hold 
their  shape  at  room  temperature. 

A  witness  representing  Central  Milk 
Producers  Cooperative  supported  a 
change  in  the  classification  of 
anhydrous  milkfat  plastic  cream  and 
butteroil  from  Class  II  to  Cla^s  III  by 
explaining  that  these  products  are  used 
to  store  fat  for  later  use,  and  are 
marketed  largely  for  export  for 
reconstitution  purposes.  The  witness 
stated  that  the  butterfat  content  of  these 
products  makes  them  very  much  like 
butter,  and  that  plastic  cream  is  stiff  and 
moisture-reduced.  A  Kraft 
representative  testified  that  anhydrous 
milkfat  is  used  for  balancing  the  fat 
content  of  processed  cheese,  and  a  brief 
filed  on  behalf  of  Kraft  asserted  that 
none  of  these  products  meets  the  criteria 
of  Class  II  use,  that  they  all  contain  less 
skim  milk  than  butter  does,  and  that 
they  are  storable  for  longer  periods. 

According  to  USDA  General 
Specifications  for  Approved  Dairy 
Plants  and  Standards  for  Grades  of 
Dairy  Products,  plastic  cream  contains 
approximately  80  percent  milkfat 
equivalent  to  the  milkfat  content  of 
butter  and  anhydrous  milkfat  and 
butteroil  both  contain  over  99  percent 
fat  and  less  than  .3  percent  moisture, 
(Official  notice  is  taken  of  the 
specifications,  issued  October  2, 1975; 
published  October  10, 1975;  40  FR 
47925.)  It  is  apparent  that  these  products 


do  represent  a  means  of  storing  milkfat 
for  later  use.  and  are  distributed  not 
only  on  a  national  basis,  but  In 
international  commerce  as  well. 
Accordingly,  their  classification  should 
be  in  Class  in. 

Cream  cheese,  although  a  soft  cheese 
with  a  high  moisture  content,  is  sold  in  a 
brick  form,  like  harder  cheeses. 
Although  its  physical  form  does  not  lend 
itself  to  grating  or  shredding,  cream 
cheese  is  used  as  a  substitute  for  butter 
in  that  product's  function  as  a  spread. 
Consequently,  milk  used  to  produce 
cream  cheese  should  be  classified  as 
Class  in. 

Nonfat  dry  milk  and  other  dry  milk 
products  such  as  whole  milk  powder 
and  buttermilk  powder  that  can  be 
reconstituted  as  fluid  milk  products 
should  be  classified  as  Class  III.  These 
products  exist  in  dry  powdered  form, 
and  serve  the  function  of  storing  milk 
solids  for  later  use  in  a  variety  of  fluid 
products.  Class  II  dairy  products,  and 
other  food  products,  in  place  of  fresh 
fluid  milk.  Although  testimony  in  the 
record  indicates  that  whole  milk  powder 
has  a  much  shorter  shelf  life  than  skim 
milk  powder,  both  products  take  the 
same  form  and  are  used  for  somewhat 
the  same  purposes.  In  addition,  national 
market  prices  for  whole  milk  powder  are 
reported  along  with  those  for  butter, 
Cheddar  cheese  and  nonfat  dry  milk, 
(Official  notice  is  taken  of  Dairy  Market 
News,  Volume  58,  Report  22,  page  9,  for 
the  week  of  May  27-31, 1991). 

The  Class  III  milk  uses  which  are  not 
discussed  in  this  decision  represent  no 
change  from  the  current  Class  III 
classification  provisions  resulting  from 
the  1974  uniform  classification 
decisions.  In  several  orders,  provisions 
closely  related  to  the  actual 
classification  language,  including 
shrinkage,  will  be  changed  so  that  the 
orders  will  be  more  uniform. 

In  view  of  the  accommodations  of 
Class  II  diversions  to  commercial  food 
processors  and  the  change  in  the 
classification  of  unspecified  products  as 
Class  II  rather  than  Class  lU,  the 
classification  of  transfers  and  diversions 
to  nonpool  plants  from  fully  regulated 
plants  should  be  amended  to  give 
priority  assignment  to  Class  II  over 
Class  III.  Products  processed  at  nonpool 
plants  often  compete  with  products 
processed  by  commercial  food 
processors. 

4.  Pricing  of  Concentrated  and 
Reconstituted  Milk 

All  orders  should  be  amended  to 
define  concentrated  milk  that  contains 
less  than  50  percent  total  milk  solids  as 
a  fluid  milk  product  As  a  result  the 
classification  of  receipts  of  concentrated 


milk  will  be  determined  in  a  manner 
similar  to  receipts  of  bulk  fluid  milk. 
Concentrated  milk  will  encompass 
"condensed  milk",  which  is  an  accepted 
alternative  name  for  "concentrated 
milk",  but  will  not  include  other 
concentrated  forms  of  milk  that  are 
distinguishable  products,  such  as 
"sweetened  condensed  milk"  and 
"evaporated  milk."  In  order  to  reduce 
confusion,  the  term  "condensed  milk" 
would  be  eliminated  from  all  orders. 

Current  regulatory  provisions  that 
apply  to  reconstituted  milk  made  from 
nonfluid  milk  ingredients,  such  as  nonfat 
dry  milk,  should  be  modified.  Any 
payment  obligation  that  currently 
applies  to  reconstituted  fluid  milk 
products  made  from  such  ingredients 
should  be  reduced  by  $1.00  per 
hundredweight.  Also,  an  additional 
option  is  provided  that  allows  for  the 
Class  I  value  of  reconstituted  milk  to  be 
passed  back  to  the  Federal  order  market 
that  provides  the  nonfluid  milk 
ingredients.  These  modifications  will 
apply  if  labeled  reconstituted  products 
are  distributed.  Furthermore,  receipts  of 
nonfat  dry  milk  should  be  allocated  to 
Class  I  use  on  a  pro  rata  basis  the  same 
as  receipts  of  concentrated  milk. 

A  number  of  proposals  were 
considered  that  concerned  regulatory 
changes  to  deal  with  intermediate 
concentrated  milk  products,  such  as 
concentrated  milk  and  nonfat  dry  milk, 
that  are  reconstituted  and  disposed  of  as 
fluid  milk  products.  Concentrated  milk 
products  were  referred  to  collectively 
throughout  the  hearing  as  those  milk 
products  from  which  water  has  been 
removed  by  evaporation  and  drying 
processes  or  the  use  of  reverse  osmosis 
(RO)  technology.  Most  hearing 
participants  contended  that  new 
technology,  such  as  RO,  could  increase 
marketing  efficiencies  if  current 
regulatory  provisions  were  revised.  The 
overlying  basis  of  most  of  the  proposals 
is  the  potential  for  increased  marketing 
efficiency  that  could  result  from  reduced 
hauling  costs  obtained  by  shipping 
concentrated  milk  products  long 
distances  to  supply  or  supplement  the 
fluid  milk  needs  of  deficit  markets. 

Under  the  current  provisions  of  most 
orders,  milk  that  is  used  to  produce 
nonfat  dry  milk  is  priced  as  a  Class  III 
use.  Milk  that  is  used  to  produce 
concentrated  milk  that  is  disposed  of  in 
bulk  form  is  priced  in  Class  U,  unless  the 
handler  can  establish  a  Class  lU  use. 
However,  any  beverage  reconstituted 
milk  which  is  made  by  combining  water 
with  nonfat  dry  milk  or  a  concentrated 
milk  product  is  defined  as  a  fluid  milk 
product  and  is  a  Class  I  use. 
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In  order  to  provide  uniform  pricing 
among  handlers  for  milk  in  Class  I  use, 
the  orders  provide  a  procedure  for 
recognizing  any  conversion  of  lower- 
priced  noniluid  milk  products  into  the 
higher-priced  fluid  uses.  This  is 
accomplished  by  allocating  a  handler's 
receipts  of  nonfluid  milk  products  to  the 
lowest-priced  class  (referred  to  as  down 
allocation]  and  then  in  sequence  to  the 
higher-priced  classes  of  milk.  If  any  of 
the  nonfluid  receipts  are  allocated  to 
Class  L  then  a  charge  on  such  receipts 
equal  to  the  difference  between  the 
Class  I  and  Class  ill  prices  is  applied 
(referred  to  as  a  compensatory 
payment). 

Most  of  the  parties  advancing  changes 
in  the  pricing  of  reconstituted  milk 
contend  that  the  current  regulatory 
treatment  inhibits  the  use  of  these 
concentrated  milk  ingredients  as  an 
alternative  to  bulk  Huid  milk.  Also, 
others  contend  that  the  payment  at  the 
Class  I  price  for  nonfat  dry  milk  that  is 
reconstituted  is  excessive  since  no 
recognition  is  given  to  the  extra 
manufacturing  costs  involved  in  the 
initial  processing  of  the  nonfat  dry  milk. 
Most  of  the  industry  proposals  would 
preserve  classified  pricing  as  a 
necessary  element  to  stabihze  marketing 
conditions  by  pricing  the  milk  used  in 
concentrated  ingredients  (when  used  In 
fluid  milk  products)  as  a  Class  I  use  in 
some  manner  although  proposals  that 
would  eliminate  any  Class  I  pricing 
were  also  considered.  Elimination  of 
Class  I  pricing  for  reconstituted  nonfat 
dry  milk  was  proposed  as  a  first  step  in 
the  elimination  of  Federal  milk  order 
regulation  by  the  Antitrust  Division  of 
the  Department  of  Justice  (DOJ). 

The  major  issue  raised  by  the  DO)  is 
that  Federal  milk  orders  are  no  longer 
necessary  in  view  of  a  number  of 
changes  that  have  occurred  in  the  milk 
industry.  On  the  other  hand,  other 
hearing  participants  testified  that 
inherently  unstable  marketing 
conditions  continue  to  exist  because  of  a 
number  of  unique  features  that  are 
associated  with  the  production  and 
marketing  of  milk.  This  discussion  does 
not  deal  with  this  basic  issue  of  whether 
a  government-enforced  classified  pricing 
plan  continues  to  be  necessary  to 
promote  the  orderly  maiketing  of  milk. 
Instead,  it  deals  only  with  proposed 
changes  to  the  treatment  of 
concentrated  milk  ingredients  and 
reconstituted  milk  in  the  context  of  the 
cuhent  regulatory  plan. 

The  other  remaining  proposals  would 
maintain  classified  pricing  by  pricing 
concentrated  milk  ingredients  (both 
concentrated  milk  and  powder)  in  the 
same  manner  as  Quid  milk  receipts  are 


DOW  priced.  The  obvious  intent  of  the 
proposals  is  to  provide  for  the  minimum 
order  pricing  of  concentrated  ingredients 
in  the  source  market  or  plant  on  the 
basis  of  the  classification  in  the 
destination  plant  or  market.  The  first 
step  necessary  to  accomplish  this 
objective  woiUd  be  to  expand  the  fluid 
milk  product  definition  to  include 
concentrated  ingredients.  Such  a 
definitional  change  would  automatically 
result  in  the  application  of  the  order 
provisions  concerning  the  classification 
of  bulk  fluid  milk  products,  including  the 
provisions  that  apply  to  the 
classification  of  transfers  of  such 
products. 

Provisions  to  classify  transfers  of  bulk 
fluid  milk  products  are  necessary  to 
determine  a  handler's  complete 
utilization  of  the  total  amount  of  milk 
that  is  received.  Also,  the  purpose  of  the 
provisions  concerning  the  classification 
of  producer  milk  that  are  commonly 
referred  to  as  allocation  provisions  is  to 
determine  how  a  handler's  di^erent 
types  of  receipts  have  been  used.  The 
end  result  is  the  amount  of  producer 
milk  used  in  each  class  that  is  subject  to 
Cfass  prices.  The  relationship  between 
the  two  sets  of  provisions  is  that  bulk 
fluid  milk  that  is  transferred  is  classified 
in  accordance  with  the  manner  in  which 
it  is  allocated  to  uses  In  the  transferee 
plant  or  market. 

The  regidatory  treatment  of  nonfluid 
milk  products  is  significantly  different 
from  the  treatment  accorded  to  fluid 
milk  products.  For  example,  the  amount 
of  milk  that  is  used  to  produce  nonfat 
dry  milk  is  priced  in  Class  III  under  the 
order  regulating  the  initial  receipt  of 
milk.  If  the  nonfat  dry  milk  is  supplied  to 
an  other  order  plant,  that  order  allocates 
the  receipts  of  milk  (the  nonfat  dry  milk 
plus  the  water  originally  associated  with 
such  product]  to  a  plant's  uses  of  milk. 
Any  Class  I  use  allocation  is  retained  in 
such  market  without  afiecting  the 
original  obligation  under  the  source 
order. 

The  provisions  concerning  the 
classification  of  transfers  and  producer 
milk  in  most  orders  are  based  on  the 
regulatory  treatment  provided  by  the 
uniform  classification  decisions  issued 
February  19, 1974  (39  FR  8202,  8452,  8712 
and  9012]  and  decisions  issued  June  19. 
1964  concerning  the  manner  of 
integrating  into  the  regulatory  plan  milk 
that  is  not  subject  to  classified  pricing 
(29  FR  9002,  9110  and  9214). 

The  consensus  of  opinion  among 
hearing  partidpants  is  that  the  use  of 
concentrated  ingredients  provides  a 
potential  for  substantial  marketing 
e^iciencies  because  of  reduced  hauling 
costs.  However,  actual  marketing 


experience  with  the  use  of  such 
ingredients  is  extremely  limited.  There 
has  been  some  use  of  nonfat  dry  milk  for 
reconstitution  of  certain  fluid  milk 
products  in  milk  shortage  situations  in 
southern  areas  of  the  country.  However, 
there  is  no  marketing  experience  «vith 
the  use  of  concentrated  milk  for  fluid 
products.  This  is  despite  the  fact  that 
concentrated  milk  is  already  defined  as 
a  fluid  milk  product  in  the  three  Florida 
orders  which  have  had  the  need  to 
import  substantial  quantities  of 
supplemental  supplies  of  bulk  fluid  milk 
from  distant  areas. 

Despite  the  lack  of  marketing 
experience,  the  conclusion  that  there  is 
a  potential  for  substantially  reducing 
hauling  costs  is  logical  in  view  of  the 
weight-reduction  associated  with  the 
removal  of  water  from  milk.  The  record 
identifies  the  substantial  amoimts  of 
milk  that  have  been  shipped  from 
surplus  to  deficit  areas  over  a  number  of 
years.  The  removal  of  one-half  to  two- 
thirds  of  the  water  from  milk  obviously 
has  the  potential  to  greatly  reduce  the 
number  of  loads  of  milk  that  would  need 
to  be  shipped  to  meet  fluid  milk  demand. 
As  a  result,  concentrated  milk  should  be 
defined  as  a  fluid  milk  product  to 
provide  the  potential  to  take  advantage 
of  weight-reducing  technology  in 
supplying  fluid  milk  needs.  However, 
nonjfat  dry  milk  should  not  be  so 
defined. 

Nonfat  dry  milk  is  a  storable  product 
that  is  marketed  through  different 
chaimela  than  fresh  fluid  milk,  including 
concentrated  milk.  Fluid  milk  is  priced 
in  the  month  in  which  it  is  marketed, 
including  milk  that  is  used  to  produce 
nonfat  dry  milk  which  is  a  Class  III, 
surplus  use  product.  The  conversion  of 
nonfat  dry  milk  to  a  fluid  use.  and  the 
time  delay  between  its  initial  production 
and  the  conversion  to  fluid  use,  presents 
a  host  of  technical,  administrative,  and 
equity  problems  in  determining  the 
appropriate  Class  I  value  to  associate 
with  nonfat  dry  milk  if  it  were  to  be 
defined  and  treated  as  a  fluid  milk 
product 

In  addition  to  other  areas  of  concern, 
questions  were  raised  as  to  which  Class 
I  price  should  apply.  Le.,  the  price  that 
applied  during  die  month  the  nonfat  dry 
milk  was  made  or  the  price  during  the 
month  that  the  nonfat  dry  milk  is 
reconstituted.  In  order  to  provide  for 
uniform  Class  I  pricing,  it  would  appear 
that  the  month  of  reconstitution  would 
be  the  appropriate  basis  for  Qass  I 
pricing.  The  application  of  such  price 
would  then  require  a  payment  by  the 
handler  that  originally  processed  the 
milk  to  make  the  nonfat  dry  milk.  With 
the  time  lag  involved,  the  plant  making 
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the  nonfat  dry  milk  may  not  be  a  pool 
plant,  or  may  not  even  be  operating,  in 
the  month  of  reconstitution.  Thus,  the 
issue  of  the  uniform  treatment  of 
regulated  versus  unregulated  milk  as 
potential  sources  of  nonfat  dry  milk  is 
also  presented.  Even  if  the  original  plant 
is  identifiable  and  regulated  in  the 
month  of  reconstitution,  such  Class  I 
pricing  after  the  fact  has  implications  to 
the  original  value  of  the  nonfat  dry  milk. 
On  the  other  hand,  pricing  the  milk  at 
the  Class  I  value  during  the  month  that 
the  nonfat  dry  milk  is  processed 
obviously  would  have  an  immediate 
impact  on  the  price  of  nonfat  dry  milk.  It 
is  questionable  as  to  why  a 
manufacturer  would  be  willing  to  pay 
the  Class  I  price  for  milk  used  to  make 
nonfat  dry  milk  when  it  is  not  known  if 
it  will  eventually  be  used  in  fluid  milk 
products. 

It  is  obvious  that  the  processing, 
storing  and  marketing  of  nonfat  dry  milk 
does  not  lend  itself  to  including  such  dry 
milk  ingredients  within  the  fluid  milk 
product  definition.  Such  concerns  are 
not  evident  with  respect  to  concentrated 
milk  which,  in  its  fresh  fluid  form,  is 
marketed  over  a  short  period  of  time. 
Although  nonfat  dry  milk  should  not  be 
treated  as  a  fluid  milk  product, 
reconstituted  milk  made  from  nonfluid 
milk  ingredients  should  continue  to  be 
defined  as  a  fluid  milk  product  as  is 
currently  provided  under  orders. 
However,  some  pricing  and  allocation 
changes  should  be  made  to  the  current 
process  that  recognizes  the  conversion 
from  a  nonfluid  to  a  fluid  use,  as 
discussed  later. 

Concentrated  milk  that  contains  less 
than  50  percent  total  milk  solids  should 
be  defined  as  a  fluid  milk  product.  The 
use  of  the  50  percent  milk  solids 
standard  was  generally  proposed  and 
referred  to  in  testimony.  However,  there 
was  no  significant  testimony  relating 
directly  to  the  use  of  such  standard.  In 
this  regard,  it  is  noted  that  the  process 
of  removing  up  to  two-thirds  of  the 
water  contained  in  milk  or  skim  milk 
would  result  in  a  product  that  contains 
substantially  less  than  50  percent  total 
milk  solids.  Thus,  the  use  of  such  a 
standard  to  distinguish  between  fluid 
and  nonfluid  products  would 
accommodate  the  objectives  that  are 
sought. 

The  definitional  change  for 
concentrated  milk  automatically  results 
in  the  application  of  different  provisions 
to  establish  the  classification  of  receipts 
of  such  milk,  as  previously  mentioned. 
Basically,  the  provisions  applicable  to 
the  classification  of  bulk  fluid  milk 
would  be  applied  to  concentrated  milk, 
with  some  modifications  that  are 


discussed  later.  Currently,  bulk  fluid 
milk  that  is  transferred  between  orders 
is  priced  in  the  transferor  order  on  the 
basis  of  the  classification  in  the 
transferee  order.  Such  milk  can  be 
classified  as  Class  II  or  Class  III  to  the 
extent  that  such  use  is  available  if  the 
operators  of  both  plants  agree  on  such 
uses.  Otherwise,  such  transfers  are 
prorated  to  Class  uses  on  the  basis  of 
the  receiving  plant's  or  market's  Class  I 
use,  whichever  is  lower.  Bulk  fluid  milk 
transfers  between  plants  regulated 
under  the  same  order  are  assigned  to 
Class  I,  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class,  but  are  limited  to  the 
pounds  of  butterfat  and  skim  milk 
remaining  in  each  class. 

Although  most  of  the  testimony 
concerning  the  potential  benefits  of 
shipping  concentrated  milk  dealt  with 
intermarket  shipments,  the  definitional 
change  also  results  in  fundamental 
changes  to  intramarket  shipments  of 
such  milk  which  could  also  result  in 
reduced  hauling  costs.  Furthermore, 
such  milk  may  also  be  received  from 
unregulated  supply  plants.  Such 
movements  should  likewise  be 
accommodated  under  the  regulatory 
provisions,  but  with  some  modification 
from  current  provisions. 

The  removal  of  water  from  milk  to 
make  a  concentrated  milk  product 
obviously  creates  some  ackunistrative 
and  accountability  difficulties.  A 
handler  who  concentrates  milk  that  is 
received  from  producers  is  obligated  to 
pay  for  the  amount  of  milk  that  was 
originally  received.  Thus,  it  is  necessary 
to  account  for  the  original  volume  of 
water  that  was  associated  with  the 
producer  milk.  In  addition, 
accountability  is  further  complicated 
since  the  classification  of  the 
concentrated  milk  that  is  transferred  to 
another  market  will  be  determined  on 
the  basis  of  its  allocation  to  uses  in  the 
second  market.  A  handler  who 
reconstitutes  concentrated  milk  must 
likewise  account  for  the  water  that  was 
originally  associated  with  the  producer 
milk.  Otherwise,  fluid  milk  disposition 
would  exceed  the  receipts  of  milk.  A  full 
accounting  of  the  milk  solids  content  of 
milk  received  is  not  conducted  since 
virtually  all  orders  provide  for  only 
butterfat  and  skim  milk  accounting. 

In  view  of  possible  accounting 
problems,  some  hearing  participants 
suggested  that  it  might  be  necessary  to 
accoimt  for  milk  on  the  basis  of  both  the 
butterfat  and  nonfat  milk  solids  content 
of  milk.  On  the  other  hand,  order 
provisions  currentiy  recognize  the 
potential  problem  by  requiring  that  a 
handler  must  account  for  an  equivalent 


amount  of  water  originally  associated 
with  nonfat  milk  solids  that  are 
ultimately  disposed  of  by  the  handler. 
Conversion  factors  are  generally  used  to 
determine  a  full  accounting  of  milk 
receipts.  For  example,  nonfat  dry  milk  is 
converted  to  its  fluid  skim  equivalent  by 
multiplying  the  pounds  of  nonfat  dry 
milk  by  a  factor  of  11.  Other  factors  are 
applied  for  lesser  concentrations  of  milk 
solids.  In  addition,  the  marketing  of 
concentrated  milk  would  generally 
reflect  the  pounds  of  product  marketed 
as  well  as  the  butterfat  and  solids 
content.  Such  information,  in 
conjunction  with  standard  conversion 
factors,  would  appear  to  accommodate 
the  marketing  of  concentrated  milk  for 
fluid  use.  In  the  event  that  actual 
marketing  experience  with  concentrated 
milk  indicates  accountability  problems, 
further  rule  making  proceedings  are 
available  to  deal  with  such  actual 
problems  that  may  develop.  Until  such 
time  as  any  further  precision  is 
necessary,  the  use  of  available  market 
information  and  conversion  factors 
appears  to  be  sufficient  to  account  for 
the  marketing  of  concentrated  milk. 

Although  concentrated  milk  should  be 
defined  as  a  fluid  milk  product,  such 
milk  should  not  be  classified  in  exactly 
the  same  manner  as  applies  to  transfers 
of  bulk  fluid  milk  products.  A 
modification  is  necessary  to  further 
promote  marketing  efficiency  that  would 
not  exist  if  current  provisions  were 
applied  to  concentrated  milk.  The 
modification  is  also  consistent  with  the 
views  of  at  least  one  hearing  participant 
who  suggested  that  concentrated  milk 
should  be  followed  to  insure  that  it  is 
used  in  Qass  I  to  provide  for  a 
classification  in  the  same  manner  that 
applies  to  bulk  fluid  milk.  The  hearing 
participant  contended  that  simply 
defining  concentrated  milk  as  a  fluid 
milk  product  would  place  free  standing 
Class  II  nonpool  plants  at  a 
disadvantage  in  using  concentrated 
ingredients  relative  to  i>oo1  distributing 
plants  that  have  Class  II  uses. 

Absent  a  modification,  concentrated 
milk  that  is  now  shipped  from  one  order 
to  another  for  other  than  fluid  use  would 
be  allocated  to  some  extent  to  Class  I 
use  if  the  receiving  plant  has  any  Class  I 
use.  Such  milk  would  then  be  priced  in 
the  transferor  market  at  a  lower  price 
than  the  transferee  market  if  the  transfer 
is  from  a  lower-priced  to  a  higher-priced 
market.  The  price  difference  between 
the  two  markets  is,  in  effect,  a  location 
adjustment  credit  that  would  cover 
some  of  the  transportation  cost.  As  a 
result  of  such  a  classification,  a 
corresponding  amount  of  producer  milk 
in  the  transferee  market  would  be 
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assigned  to  other  than  Qas«  I  use.  As  a 

result,  the  minimum  order  price  for  milk 
in  Class  I  use  would  be  reduced  for  a 
distributing  plant  that  has  Class  II  and 
Class  III  uses  even  though  the  receipt  of 
concentrated  milk  was  intended  for  a 
Class  n  or  Class  III  use.  Under  these 
circumstances,  there  would  be  no 
marketing  e^iciency  gain.  Fluid  milk 
sales  and  revenues  would  be  merely 
transferred  from  the  higher-priced 
market  to  the  lower-priced  market.  The 
potential  gain  from  treating 
concentrated  milk  as  a  fluid  milk 
product  only  occurs  if  milk  is  shipped  in 
its  concentrated  form  for  use  in  fluid 
milk  products. 

In  order  to  accomplish  the  intended 
objectives,  inferorder  transfers  of 
concentrated  milk  should  be  treated  the 
same  as  transfers  of  bulk  fluid  milk 
products  if  the  transferee  plant 
establishes  an  actual  disposition  of  a 
concentrated  or  labeled  reconstituted 
fluid  milk  product.  Otherwise,  any 
receipts  of  concentrated  milk  are  to  be 
down  allocated.  The  same  requirement 
should  also  be  applied  to  receipts  of 
concentrated  milk  from  unregulated 
supply  plants  to  establish  a  uniform 
treatment  for  such  types  of  shipments. 

The  pricing  of  intramarket  transfers  is 
somewhat  different  than  intermarket 
shipments  where  a  location  adjustment 
credit  automatically  applies  when  milk 
is  transferred  from  a  lower  to  higher- 
priced  market  Intramarket  shipments 
are  assigned  to  Class  I  use.' unless  both 
handlers  agree  on  a  lower  classification, 
but  are  limited  to  the  pounds  of  skim 
milk  and  butterfat  remaining  in  each 
class.  Milk  that  is  assigned  to  Qass  I 
use  is  priced  at  the  transferee  plant 
subject  to  a  location  adjustment  credit 
that  may  apply  if  it  is  demonstrated  that 
such  milk  is  actually  needed  for  Class  1 
use.  This  assignment  of  location 
adjustment  credits  is  intended  to 
prohibit  the  needless  reduction  of  pool 
proceeds  by  having  milk  priced  at 
distant,  lower-priced  areas  when  it  is 
not  demonstrated  that  it  is  needed  for 
Class  I  use. 

In  order  to  provide  a  measure  of  equal 
treatment  between  intramarket  and 
intermarket  shipments,  the  location 
adjustment  credits  that  now  apply  under 
the  orders  should  be  applied  to  the  fluid 
milk  equivalent  of  any  concentrated 
milk  shipped  between  pool  plants.  A 
failure  to  do  so,  and  to  base  such  credits 
on  product  pounds  shipped,  would 
reduce  a  supply  plant's  location 
adjustment  credit  and  increase  the 
handler's  order  obligation  for  Qass  I 
milk.  Such  an  increase  would  partially 
offset  any  potential  savings  that  could 
be  realized  from  lower  hauling  costs 


associated  with  shipping  milk  in 
concentrated  form. 

It  is  noted  that  the  inclusion  of 
concentrated  milk  in  the  fluid  milk 
product  definition  could  aff  ct  the 
regulatory  status  of  sny  number  of 
plants.  Plants  that  currently  ship 
condensed  milk  could  become  regulated 
plants  under  other  orders  ass  result  of 
such  qualifying  shipments  of  fluid  milk 
products.  At  the  same  time,  plants  that 
currently  receive  condensed  milk 
shipments  will  experience  an  increase  of 
fluid  milk  receipts  that  could  jeopardize 
their  regulatory  status.  Such  regulatory 
issues  were  not  considered  at  the 
hearing  and.  thus,  the  full  impacts  of  the 
defmitional  change  cannot  be  foreseen 
at  this  time.  Any  potential  problems  will 
have  to  be  dealt  with  as  circumstances 
warrant 

With  respect  to  nonfat  dry  milk,  a 
number  of  parties  expressed  the  concern 
that  the  current  procedure  results  in  a 
total  payment  for  nonfat  dry  milk  that  is 
in  excess  of  fluid  milk  Class  I  prices 
because  no  recognition  is  given  to  the 
additional  cost  that  is  incurred  in 
processing  milk  into  nonfat  dry  milk.  On 
this  basis  they  contend  that  nonfat  dry 
milk  is  prohibited  from  becoming  a 
viable  economic  alternative  to  the  use  of 
supplemental  supplies  of  fresh  fluid  milk 
for  Class  I  use.  Basically,  the  argument 
implies  that  the  full  Class  I  price  in  any 
market  need  not  be  applied  to 
reconstituted  milk  because  the 
additional  processing  costs  involved 
offset  a  portion  of  the  difference 
between  the  Class  I  and  Class  III  prices 
for  fluid  milk. 

In  establishing  minimum  Class  I 
prices.  Federal  orders  have  generally  not 
recognized  any  processing  costs  that 
might  be  inciured  by  a  fluid  milk 
handler.  With  minimum  raw  milk  prices 
being  uniform  among  handlers,  the 
remaining  aspects  of  competition  among 
handlers  is  the  efficiency  of  their  plant 
processing  and  distribution  activities. 
Recognition  of  costs  that  might  be 
incurred  in  processing  operations,  or 
because  of  an  election  by  a  handler  to 
use  nonfluid  rather  than  fluid 
ingredients,  would  tend  to  diminish  the 
economic  incentive  to  minimize 
operating  costs  and  maximize  efficiency. 
Thus,  the  types  of  receipts,  and  the 
associated  costs  of  such  receipts,  have 
had  no  bearing  on  the  minimum  order 
price  for  milk  in  Class  I  uses. 

A  decision  by  a  handler  to  use  nonfat 
dry  milk  to  reconstitute  skim  milk  would 
obviously  be  based  on  the  relative  costs 
of  using  nonfat  dry  milk  or  fluid  skim 
milk.  At  a  minimum,  the  order  Class  I 
price  versus  the  cost  of  nine  pounds  of 
nonfat  dry  milk  plus  the  difference 


between  the  Class  I  and  Class  10  prices 
would  provide  the  basis  of  the 
comparison. 

Under  the  Upper  Midwest  order,  the 
cost  of  nine  pounds  of  Grade  A  nonfat 
dry  milk  exceeded  the  average  Class  I 
price  for  skim  milk  (with  the  value  of  all 
butterfat  removed)  by  71  cents  and  $1.89 
per  hundredweight  for  1068  cmd  1988, 
respectively.  With  the  application  of  a 
compensator>'  payment  to  reflect  the 
difference  between  the  minimum  order 
Class  I  and  Class  111  prices,  the  average 
cost  per  hundredweight  of  reconstituted 
skim  milk  versus  fresh  skim  milk  would 
have  increased  to  $1.74  and  $2.68  per 
hundredweight  for  1988  and  1989.  Such 
cost  differences  do  not  reflect  any 
reconstituting  costs. 

Under  the  Southeastern  Florida  order, 
where  the  Class  1  price  is  substantially 
higher,  the  cost  of  fresh  fluid  Class  I 
skim  milk  exceeded  the  cost  of  nine 
pounds  of  nonfat  dry  milk  by  $2.31  and 
$1.09  per  hundredweight  for  1968  and 
1989.  Such  comparison  excludes  any 
transportation  cost  for  Grade  A  nonfat 
dry  milk.  With  a  compensatory 
payment  the  cost  of  a  hundredweight  of 
reconstituted  skim  milk  would  have 
exceeded  the  cost  of  Gass  I  skim  milk 
by  the  same  amounts  as  under  the 
Upper  Midwest  order. 

In  view  of  the  increasing  cost  of 
nonfat  dry  milk  over  the  years,  it  no 
longer  appears  necessary  to  apply  an 
additional  payment  at  the  full  difference 
between  an  order's  Class  I  and  Class  in 
prices  to  maintain  an  effective  classifled 
pricing  plan.  The  basic  reason  for  such  a 
conclusion  is  that  the  cost  of  processing 
milk  into  nonfat  dry  milk,  as  reflected  in 
the  (vices  of  nonfat  dry  milk,  has 
increased  substantially  while  Class  I 
differentials  have  increased  little,  except 
for  increases  mandated  by  the  1965 
Farm  Bill. 

A  number  of  parties  referred  to  the 
margin  between  the  Price  Support  level 
for  manufacturing  grade  milk  and  the 
CCC  purchase  prices  for  butter  and 
nonfat  dry  milk  of  $1.22  per 
hundredweight  as  an  indication  of  the 
cost  of  manufacturing  nonfat  dry  milk. 
Other  parties  referred  to  processing 
costs  in  the  range  of  tlJOO  or  more  per 
hundredweight  Furthermore,  a 
September  1988  Cornell  University  study 
on  manufacturing  coSts  in  butter/ 
powder  plants  conchided  that  the 
average  cost  per  pound  of 
manufacturing  nonfat  dry  milk  was  13.29 
cents.  Such  cost  averaged  7.88  cents  per 
pound  of  nonfat  dry  milk  if 
manufacturing  operations  were 
projected  to  100  percent  capacity. 
(Official  Notice  is  taken  of 
Manufacturing  Costs  in  Ten  Butter/ 
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Powder  Processing  Plants,  by  Mark  W. 
Stephenson  and  Andrew  Novakovic, 
Department  of  Agricuhural  Economics. 
Cornell  University  Agricultural 
Experiment  Station,  A  E.  Res.  89-15, 
September  1989.)  Such  costs  per  pound 
of  powder  result  in  different  costs  per 
hundredweight  of  milk  to  process 
powder  depending  on  the  yield  of 
powder  frt>m  milk.  However,  since  nine 
pounds  of  nonfat  dry  milk  are  necessary 
to  produce  one  hundredweight  of 
reconstituted  milk,  the  processing  cost 
per  hundredweight  would  be  in  the  area 
of  $1.20  to  71  cents  for  the  high  and  low 
costs  per  pound  of  powder  indicated 
above. 

As  a  result  the  compensatory 
payment  for  converting  a  Class  III  use  to 
a  Class  I  use  should  be  reduced  by  $1.00 
per  hundredweight  provided  that  the 
difference  between  the  CIcun  I  and 
Class  in  prices  is  not  less  than  $IXM. 
Such  a  reduction  will  preserve  a 
classified  pricing  plan  and  also  facilitate 
the  potential  use  of  nonfat  dry  milk  to 
reccmstitute  fluid  milk  products. 
However,  in  order  to  qualify  for  the 
payment  reduction,  a  handler  will  have 
to  demonstrate  a  disposition  of  a 
labeled  reconstituted  milk  product 
Otherwise,  there  would  be  no  basis  to 
demonstrate  that  a  payment  reduction  is 
in  fact  warranted.  The  application  of  the 
assignment  provisions  under  orders  can 
result  in  the  assignment  of  receipts  of 
nonfat  dry  milk  to  Class  I  when  no 
reconstitutioD  takes  place.  For  example, 
if  a  handler  fails  to  account  for  receipts 
of  producer  milk  that  is  used  in  Class  I. 
other  source  milk  receipts  could  end  up 
being  assigned  to  such  Class  I  use. 
Obviously,  producers  should  receive  the 
full  Class  I  value  of  such  Class  I  use. 
Moreover,  sales  of  unlabeled 
reconstituted  milk  in  competition  with 
that  which  is  appropriately  labeled 
could  result  in  unfair  methods  of 
competition  among  handlers,  since  the 
unlabeled  product  could  be  mistaken  as 
a  fr«8h  milk  product  wrhich  is  likely  to 
command  a  higher  price  than  a  labeled 
reconstituted  product  Also,  in  the 
absence  of  a  different  treatment  of  the 
unlabeled  product  the  orders  would  fail 
to  protect  the  interest  of  consumers  by 
their  not  being  informed  that  the  product 
is  other  than  a  fresh  milk  product. 

In  addition,  a  further  option  should  be 
provided  that  may  be  elected  by  a 
handler  that  distributes  labeled 
reconstituted  fluid  milk  products  made 
from  nonfat  dry  milk.  This  option  will 
provide  for  a  regulatory  treatment  that 
is  similar  to  that  being  provided  for 
concentrated  milk.  i.e..  where  the  fluid 


milk  value  can  be  passed  back  to  the 
market  of  origin. 

Under  this  option,  a  handler  can  elect 
to  be  a  partially  regulated  pool  plant 
with  respect  to  sales  of  reconstituted 
fluid  milk  products  made  from  nonfat 
dry  milk.  Under  this  option,  a  handler 
will  have  die  opportunity  to  make  a  pool 
obliga'aon  payment  to  the  order  under 
which  the  producer  milk  was  priced  that 
was  used  to  produce  the  nonfat  dry  milk 
used  for  reconstituted  milk.  This 
essentially  provides  that  the  full  Qass  I 
value  accrues  to  the  source  market 

A  final  major  change  should  also  be 
made  in  the  manner  in  which  receipts  of 
nonfat  dry  milk  are  allocated  to  a 
handler's  Qass  I.  Q.  and  III  uses  of  milk. 
Rather  than  being  assigned  to  Class  III 
uses,  receipts  of  nonfat  dry  milk  should 
be  prorated  to  the  classes  of  use  in  the 
same  manner  as  contained  herein  for 
concentrated  milk.  Such  an  allocation 
procedure  will  place  these  concentrated 
products  on  the  same  basis  as  produco- 
milk  if  it  is  demonstrated  that  such 
receipts  are  necessary  to  supplement 
fluid  milk  needs  by  their  use  in  labeled 
reconstituted  fluid  milk  products. 

Conforming  Changes 

As  proposed  in  the  Notice  of  Hearing. 
conforming  changes  are  provided 
wherever  necessary  to  assure  that  all 
the  provisions  of  the  orders  will  function 
as  intended.  For  example,  in  connection 
with  providing  three  uniform  classes  of 
utilization,  in  orders  currently  having 
only  two  classes  of  utilization,  it  is 
necessary,  in  addition  to  all  the  changes 
in  sections  of  the  orders  dealing  with 
classification,  to  also  provide  for  a  Class 
III  pride.  Changes  such  as  this,  and 
numerous  others,  have  been  made  for 
the  purpose  stated  above. 

For  a  different  reason,  numerous  non- 
substantive changes  also  are  being 
made  in  the  Ohio  Valley  (part  1033)  and 
the  Black  Hills,  South  Dakota  (part  1075] 
orders.  These  changes  are  made  to  bring 
the  overall  format  of  these  two  orders  to 
more  nearly  conform  with  the  format  of 
most  of  the  other  orders.  These  changes 
will  not  have  any  bearing  upon  the 
classiHcation  and  pricing  of  milk  under 
these  two  orders. 

Rulings  oa  Proposed  FfaxBngs  and 
Concluskns 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  condnsions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 


conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
coodusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  sre  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  England 
and  Other  Marketing  Area  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supphes  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Recommended  Marketing  Agreements 
and  Orders  Amending  the  Orders 
Recommended  marketing  agreements 
are  not  induded  in  this  decision  because 
the  regulatory  provisions  thereof  would 
be  the  same  as  these  contained  in  the 
orders,  as  hereby  proposed  to  be 
amended.  The  following  orders 
amending  the  orders,  ss  amended 
regulating  the  handling  of  milk  in  the 
New  England  and  Other  Marketing 
Areas  are  recommended  as  the  detailed 
and  appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 
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List  of  Subjects  in  7  CFR  Parts  1001. 
1002. 1004. 1005. 1006, 1007. 1011, 1012, 
1013. 103a  1032. 1033. 1036. 1040. 1044, 
1046. 1049. 1050. 1064. 1065, 1068, 1075, 
107B.  1079. 1093. 1094, 1096. 1097, 1098, 
1099. 1106, 1108, 1124. 1128, 1131, 1134, 
1135, 1137. 1138, 1139 

Milk 

1.  The  authority  citation  for  7  OFR 
parts  1001. 1002. 1004. 1005. 1006. 1007, 
1011. 1012. 1013. 1030. 1032. 1033. 1036. 
1040,  1044. 1046. 1049.  1050. 1064. 1065. 
1068. 1075. 1076.  1079, 1093. 1094. 1096. 
1097. 109a  1099. 1106. 1108. 1124. 1126. 
1131. 1134, 1135, 1137. 1138. 1139 
continues  to  read  as  follows: 

Autliority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

PART  1001-MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  Section  1001.17  is  revised  to  read  as 
follows: 

§1001.17    FkiM  mOk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  nulk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  sohds),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include:  (1)  Plain  or  sweetened 
evaporated  milk,  plain  or  sweetened 
evaporated  skim  milk,  sweetened 
condensed  milk  or  skim  milk,  formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  that  are  packaged  in 
hermetically  sealed  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1001.18  is  revised  to  read  as 
follows: 

S  1001.18    Fkiid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  cmd  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 


with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  {  1001.22  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

{1001.22    CommercW  food  processing 
••tabNstMnent 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §S  1001.15. 1001.41  and 
1001.52. 

4.  Section  1001.40  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

{1001.40    Classes  of  utilization. 

•  *  •  *  • 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat.  fat  substitutes. 
or  6  percent  or  more  nonmilk  fat  (or  oil], 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  conunercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

.  (4]  Used  to  produce: 

(i)  Cottage  cheese.  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases],  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii]  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 


(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement]  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c]  of  this  section;  and 

(viii)  Any  product  not  otherwise 
speciHed  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b](4](i]  of  this  section; 

(ii]  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b](l]  and 
paragraphs  (b](4)(i)--(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b](4](i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood. 
Are.  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
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verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  «vithin 
the  fluid  milk  product  definition 
pursuant  to  1 1001.17  and  the  fluid 
cream  product  definition  pursuant  to 

i  1001.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1001.41  (a)  to  the  receipts  specified  in 
S  1001.41(a)(2]  and  in  shrinkage 
specified  in  S  1001.41(b)  and  (c). 

5.  Section  1001.42  is  amendied  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 


S 1001^2 
diverstane. 


UMSsmovon  or  bmmiws  ■na 


(d)  •  •  • 

(2)  •  '  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Qass  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utihzation  at  such 
nonpool  plant  and 
•        •        •        •        • 

6.  In  §  1001.44  the  introductory  text  of 
paragraph  (a)(7)  is  revised,  a  new 
paragraph  (a)(7)(ix]  is  added  and 
paragraphs  (a](ll)  and  (a)(12]  are 
amended  by  replacing  the  colon  at  the 
end  of  the  introductory  text  of  each  of 
the  paragraphs  with  a  period  and  by 
adding  the  following  sentences 
immediately  thereafter,  to  read  as 
follows: 

91001.44    Classiflcatkm  of  producer  milk. 

(a)  •  '  • 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a](7](ix)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

.  (ix)  Receipts  of  nonfat  dry  milk  made  . 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 


milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

•  *        •        •        • 

(11)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
hi  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Oass  HI 
use: 

*  •        •        *        • 

(12)  •  *  •  Skim  miOc  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (aK7)(lx) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use: 

7.  Section  1001.60  is  amended  by 
replacing  the  period  after  paragraph 
(g](2]  with  a  semicolon  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 


or  ^Mm  tDC 


9 1801  JO 
computing 


(h)  Subtract,  for  reconstituted  tnilk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  dian  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  die 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  alio<»ted 
to  Class  I  use.  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i]  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  S  1001.61(e). 

8.  Section  1001.61  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d).  revising  paragraphs  (a) 
and  (d).  and  adding  new  paragraphs  (c) 
and  (e)  to  read  as  follows: 

9  1001.61    Partially  regulated  dtstribntlng 
plant  operator's  value  of  mlk  tor 
computing  basic  t)tonded  prioo. 

(a)  Subtract  from  the  quantity  of  route 
disposition,  except  reconstituted  milk 
products,  distributed  in  the  marketing 
area  by  the  partially  regulated 
distributing  plant  operator  the  quantity 


of  fluid  milk  products  (except 
reconstituted  milk  products  end  those 
described  in  paragraph  (b)  df  this 
section)  received  at  the  plant  daring  tfie 
month  that  is  classified  and  priced  as 
Class  I  milk  or  the  equivalent  thereof 
under  any  marketwide  pool  Federal 
order  and  that  is  not  used  to  offset  route 
disposition  in  any  other  marketing  area, 
and  multiply  the  result  by  the  applicable 
Class  I  price; 
•        •        •        •        • 

(c)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  prod^ts  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant.  Add  the 
amount  obtained  bxtm  multiplying  the 
pounds  of  labeled  reconstituted  milk 
included  previously  in  this  paragraph  by 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price]  and  the  Dass  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  tund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
di^erence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

(d)  Add  the  values  pursnant  to 
paragraphs  (a)  through  (c)  of  this 
section. 

(e)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-setdement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  Ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  and  the  Class  HI  price. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.15  is  revised  to  read  as 
follows: 

91002.15    Fluid  milk  prodMCt 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
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means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  iniUc  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1002.18  is  revised  to  read  as 
follows: 

91002.1*    Ftutd  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1002.20  is  added  under  the 
heading  'General  provisions  and 
definitions"  to  read  as  follows: 

9  1002.20    Commfclal  food  processing 
•stabUshmsnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages. 

4.  Section  1002.41  (c)  and  (d)  are 
revised  to  read  as  follows: 


91002.41 


Of  utMatlon. 


(c)  Class  n  milk.  Class  D  milk-shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  cmd  any  product 
containing  artificial  fat  foT substitutes, 
or  6  percent  or  more  noomilk  fat  (or  oil). 


that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (d)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (c)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
a  commercial  food  processor  if  the 
market  administrator  is  permitted  to 
audit  the  records  of  the  commercial  food 
processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a),  (b)  or  (d)  of  this  section; 
and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(d)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(c)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil: 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  ni  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 


form  and  products  specified  in 
paragraph  (c)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (c)(1)  and 
paragraphs  (c](4)(i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (c)(1) 
and  paragraphs  (c)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (c)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (c)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  (  1002.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1002.18:  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1002.42(a)  to  the  receipts  specified  in 
S  1002.42(a)(2)  and  in  shrinkage 
specified  in  §  1002.42(b)  and  (c). 

5.  Section  1002.44  is  amended  by 
revising  paragraphs  (d)(3)(i)  and  (ii),  re- 
designating paragraphs  (d)(3)(iv) 
through  (d)(3)(vii)  as  paragraphs 
(d)(3)(v)  through  (d)(3)(viii)  and  adding  a 
new  paragraph  (d)(3)(iv),  to  read  as 
follows: 

91002.44    Transfers. 

«  •  *  •  * 

(d)  •  •  • 

(3)  •  *  * 

(i)  Packaged  receipts  of  Concentrated 
or  labeled  reconstituted  fluid  milk 
products  fit>m  Federal  order  sources 
shall  first  be  assigned  to  any  route 
disposition  of  such  products  in  Federal 
order  marketing  areas  and  packaged 
receipts  of  other  fluid  milk  products 
from  Federal  order  sources  shall  be 
assigned  to  other  route  disposition  in 
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Federal  order  marketing  areas 
(assigning  receipts  to  sales  in  the  same 
market  to  the  extent  possible)  and  any 
residual  shall  be  assigned  to  Class  I-B 
•ales  of  the  respective  products. 

(ii)  Bulk  receipts  of  concentrated  fluid 
milk  products  at  such  transferee  plant 
from  Federal  order  sources  shall  next  be 
assigned  to  any  remaining  route 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products  in 
Federal  order  marketing  areas  and  bulk 
receipts  of  other  fluid  milk  products  at 
such  transferee  plant  from  Federal  order 
sources  shall  be  assigned  to  remaining 
route  disposition  in  any  Federal  order 
marketing  area.  For  this  purpose, 
receipts  from  each  Federal  order  market 
shall  first  be  assigned  to  remaining  route 
sales  in  such  marketing  area  and  any 
remainder  of  such  receipts  shall  be 
prorated  with  all  Federal  order  receipts 
to  remaining  route  disposition  in  all 
Federal  order  marketing  areas. 

•  *        •        •        * 

(iv)  Receipts  of  concentrated  fluid 
milk  products  from  unregulated  sources 
shall  next  be  assigned  to  any  remaining 
route  sales  of  concentrated  or  labeled 
reconstituted  fluid  milk  products  in  the 
marketing  area  and  the  remainder  of 
such  receipts  shall  be  assigned  in  series 
to  Class  III.  Class  II  and  Class  I-B 
utilization  at  the  transferee  plant.  Any 
such  receipts  assigned  to  Class  I-A 
disposition  shall  be  subject  to  the 
pricing  specified  in  1 10O2.eo(d)(2). 

•  *        •        •        • 

6.  In  (  1002.45,  the  introductory  text  of 
paragraph  (a)(8)  is  revised,  a  new 
paragraph  (a)(8](vi)  is  added  to  read  as 
follows,  and  paragraphs  (a)(13){i)  and 
(a)(15)  are  amended  by  replacing  the 
colon  in  the  middle  of  paragraph 
(a)(13)(i)  and  at  the  end  of  the  paragraph 
(a)(15)  with  a  period  and  by  adding  the 
following  sentences  immediately 
thereafter,  to  read  as  follows: 

91002.45    Allocation  of  skim  mUk  and 
buttsff  at  dassHlad. 


(a)  *  *  * 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  I-A,  Class  II  and 
Class  III  milk,  in  series  beginning  with 
Class  III,  except  as  specified  in 
paragraph  (a)(8)(vi)  of  this  section,  the 
pounds  of  skim  milk  in: 
***** 

(vi)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 


under  paragraph  (a)(15)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(13)(i)  *  *  *  Skim  milk  in  receipU  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use.*  *  * 


(15)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(8)(vi) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

7,  Section  1002.60  is  amended  by 
changing  the  ":"  to  a  "."  at  the  end  of 
paragraph  (d)(2)  and  adding  a  proviso, 
and  by  adding  a  new  paragraph  (d)(5), 
to  read  as  follows: 

91002.6O   NetpoeloMlaatlonofhandlara. 

(d)  •  *  • 

(2)  *  *  •  provided.  That  with  respect 
to  labeled  reconstituted  fluid  milk 
products  made  from  nonfluid  milk 
product  ingredients  assigned  to  Class  I 
use  and  processed  from  producer  milk 
regulated  under  another  Federal  order, 
the  handler  may  elect  to  make  payment 
to  the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price; 
•        *        •        •        * 

(5)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  and  for  which  the  pool 
obligation  is  computed  pursuant  to- 
paragraph  (d)(2)  of  this  section,  an 
amount  computed  by  multiplying  $1,00 
(but  not  more  than  the  difference 
between  the  Class  I-A  price  applicable 
at  the  location  of  the  pool  plant  and  the 
Class  in  price)  by  the  hundredweight  of 
skim  milk  and  butterfat  contained  in 
receipts  of  nonfluid  milk  products  that 
are  allocated  to  Class  I  use,  provided 
that  the  handler  establishes  a 
disposition  of  labeled  reconstituted  fluid 
milk  products.  Exclude,  for  pricing 


purposes  under  this  section,  receipts  of 
nonfluid  milk  products  that  are 
distributed  as  labeled  reconstituted  milk 
for  which  payments  are  made  to  the 
producer-settlement  fund  of  another 
order  under  i  1002.60(d)(2). 


PART  1004— MILX  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.15  is  revised  to  read  as 
follows: 

91004.15  Fluid  mill  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  0 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  soUds,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include:  . 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1004.16  is  revised  to  read  as 
follows: 

91004.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  (  1004.22  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

9 1004.22    Commercial  food  processing 
estawisnment 

Commercial  food  processing 
establishment  means  any  facility  othef 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
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producer  milk  is  diverted  that  uses  such 
receipts  aa  ingredients  in  focxl  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  receiTed  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  indudiog  but  not  limited  ta 
provisions  in  S9  1004.12, 1004.13.  and 
1004.41. 

4.  Section  1004.40  (b)  and  (c)  are 
revised  to  read  as  follows: 


$1004^40 


etuUNzallon. 


(b)  Chss  II  milk.  Class  0  milk  shall  be 
all  skim  milk  and  batterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product. 
except  as  othcrvrise  provided  in 
paragraph  (c)  of  this  section; 

(2]  bi  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (bKl)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  estabhshment  for  the 
ptirpose  of  verification.  Otherwise,  sudi 
uses  shall  be  Class  I: 

|4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese: 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessol  mutes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specifled  in 
paragraph  (a)  <»-  (c)  of  this  section;  and 


(riii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  ail  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  bard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(ill)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fhiid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  diis  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)--{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed: 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (bXl) 
and  paragraphs  (b)(4)(i}-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  sudi 
use; 

(5)  In  fhiid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modifled  fluid 
milk  product  or  in  any  product  specifled 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  1 1004.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1004.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1004.41(a)  to  the  receipts  specified  in 
S  1004.41(a)(2)  and  in  shrinkage 
specified  in  S  1004.41(b)  and  (c). 


5.  Section  1004.42  is  amended  by 
revising  paragraphs  (d)(2](vi)  and  (vii)  to 
read  as  follows: 

S  1004.42    Claaaiflcation  of  transfers  and 
(Mwerslont. 

•        *        ft        •        • 

(d)  •  •  • 

(2)  •  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  flrst  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  In  S  1004.44  the  introductory  text  of 
paragraph  (a)(8)  is  revised,  a  new 
paragraph  (aKSKvii)  is  added  and 
paragraphs  (a)(12)  and  (a)(13)  are 
amended  by  replacing  the  colon  at  the 
end  of  the  introductory  text  of  each  of 
the  paragraphs  with  a  period  and  by 
adding  the  following  sentences 
immediately  thereafter,  to  read  as 
follows: 

9  1004.44    Classification  Of  producer  mtlk. 


(a)  *  •  • 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III  except  as 
specified  in  paragraph  (a)(8)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 
•        •        •        *        « 

(12)  •  •  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
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use  in  sequence  beginning  with  Class  HI 

use. 

ft        ft        •        *        * 

(13)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  111  use. 

7.  Section  1004.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";",  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as    ' 
follows: 

{1004.60    Handler's  value  of  mHk  for 
computing  uniform  price, 
ft        *        ft        ft        * 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1004.76(c). 

8.  Section  1004.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  1004.76    Payments  by  a  handler 
operating  ■  partially  regulated  distributing 

—  ■ * 

(b)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  •  *  • 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price,  subtract  its  value  at  the 
weighted  average  price,  and  add  the 
amount  obtained  from  multiplying  the 
pounds  of  labeled  reconstituted  milk 
included  in  paragraph  (b)(3)  of  this 
section  by  the  difference  between  the 


Class  I  price  applicable  at  the  location 
of  the  partially  regulated  distributing 
plant  less  $1.00  (but  not  to  be  less  than 
the  Class  III  price]  and  the  Class  III 
price.  For  any  reconstituted  milk  that  is 
not  so  labeled,  the  Class  I  price  shall  not 
be  reduced  by  $1.00.  Alternatively,  for 
such  disposition,  payments  may  be 
made  to  the  producer-settlement  fund  of 
the  order  regulating  the  producer  milk 
used  to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  HI 
price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  1005— MILK  IN  THE  CAROUNA 
MARKETING  AREA 

1.  Section  1005.15  is  revised  to  read  as 
follows: 

9100S.15    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  culttired,  modified 
with  added  nonfat  milk  soUds.  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1005.16  is  revised  to  read  as 
follows: 

{ 1005.16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1005.19  is  added  to  read  as 
follows: 

S  100S.19    Commercial  food  proceaaing 
eatablishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  SS  1005.13, 1005.41  and 
1005.53. 

4.  Section  1005.40  is  revised  to  read  as 
follows: 

$1005.40    Classes  of  utiNzatten. 

Except  as  provided  in  S  1005.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1005.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 
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(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  conunercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  socb 
uses  shall  be  Qass  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese.  lowfat  cottage 
cheese,  dry  curd  cottage  cheese.  Ricotta 
cheese,  fanners  dieese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmiOc 
items,  yogurt  and  any  other  semi-solid 
prodoct  resembling  a  Class  n  product: 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  winch  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  fons  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  Ulmilk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  miHc  product  in 
bulk  fhrid  form  that  is  used  to  prodnce  a 
Class  in  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  ^wcifled  in 
paragraph  (bXl)  of  this  section  in  bulk 
form; 


(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraph  (b)(4)  (iM'v)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  snd  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (iH>v)  of  this 
aection  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  miOc  products  and  products 
specified  in  paragraph  (b)(l]  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(l]  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  S  1005.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1005.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1005.41  (a)  to  the  receipts  specified  in 
9  1005.41(a)(2)  and  in  shrinkage 
specified  in  (  1005.41  (b)  and  (c). 

5.  Section  1005.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 


§100Sl42    CiMaiflcatlen  of 

diversions. 


(d)  •  •  • 
(2)*  *   • 

(vi)  Any  remaming  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  (Aants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  1 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  lU  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  lU  utilization,  and 


then  to  Class  I  utihzation  at  such 
nonpool  plant;  and 

•  •        •        *        * 

e.  Section  1006.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7). 
adding  a  new  paragraph  (a)(7)(vii). 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

9100S.44    Classification  of  producer  milk. 

*  *  *  •  • 

la)*  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pouiids  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  1  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraf^  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  •        *        *        * 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

•  «        *        •        • 

(vii)  Receipts  of  nonfat  dry  milk  made 
fiom  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a](12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1005.40(bKl)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a}(7)(i) 
of  this  section: 


(11)  *  *  *  adm  mUk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
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in  this  paragraph  provided  that  the 
handler  estabUshes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 

USfc 

•  •        •        *        * 

(12)  •  •  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

7.  Section  1005.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";",  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
follows: 

S100S.60    Handler's  vaius  of  milk  for 
computing  uniform  price. 

***** 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
diflerence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price]  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
S  1005.76(c). 

8.  Section  1005.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1005.76    Psywwnts  t>y  hamfler  operatinq 
a  partially  ragulatsd  distrlbuling  plant. 

(a)  *  *  *      ' 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  inm  the  partially 
regulated  distributing  plant; 

*  *      '  *        *        * 

(5)  Add  the  amount  obtained  &om 
mtiltiplying  the  poimds  of  labeled 
reconstituted  milk  included  in  paragraph 


(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distribnting  plant  less  flXX)  (bat  not  to 
be  less  than  the  Class  in  price)  and  die 
Class  m  price.  For  any  recoitstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Qass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  m  price. 

PART  1006-lilLK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

1.  Section  1006.15  is  revised  to  read  as 
follows: 

91006.1S    l^uid  mUk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  SO 
percent  total  milk  solids),  or 
reconstituted. 

(b)  Hie  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermeticaUy  sealed 
containers,  any  product  that  contains  by 


weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  vohnne 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1006.16  is  revised  to  read  as 
foUowr 

9  1008.16    Ruid  crssm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream).  Including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  9  1006.21  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 


91006.21 

•I 


CofMBercW  food 


Commercial  food  processing 
establishment  means  any  facihty  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including  but  not 
limited  to,  provisions  in  9  9  1006.13, 
1006.41  and  1006.52. 

4.  Section  1006.40  is  revised  to  read  as 
follows: 

91006.40    Classes  of  utHtzatioo. 

Except  as  provided  in  9  1006.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1006.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil).. 
that  resembles  a  fluid  cream  product 
except  as  crtherwise  provided  in 
paragraph  (c)  of  this  section; 
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(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specifled  in 
paragraph  (b](l)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  veriflcation.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lovtrfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foixis  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  sect  on;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 


(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)-{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed: 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-{iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notiflcation  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
Hre,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  speciRed 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  §  1006.15  and  the  fluid 
cream  product  definition  pursuant  to 

§  1006.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
9  1006.41(a)  to  the  receipts  specified  in 
§  1006.41(a)(2)  and  in  shrinkage 
specified  in  S  1006.41  (b)  and  (c). 

5.  Action  1006.42  is  revised  to  read  as 
follows: 

S  1006.42    Ctosstticatton  of  transfers  and 
divsrslons. 

(a)  Transfers  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1006.44(a)(12)  and  the  corresponding 
step  of  §  1006.44(b): 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 


allocated  pursuant  to  9  1006.44(a)(7)  or 
the  corresponding  step  of  9  1006.44(b), 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  9  1006.44  (a)(ll)  or 
(a)(12)  or  the  corresponding  steps  of 
9  1006.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat.  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section: 

(1)  If  transferred  ss  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section): 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order, 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available: 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
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products  shall  be  classified  as  Class  I 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk:  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defmed  as  a  fluid  milk 
product  imder  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
9  1006.4a 

(c)  Transfers  to  producer-handlers 
and  to  exempt  distributing  plants.  Skim 
milk  or  butterfat  in  the  following  forms 
that  is  transferred  ham  a  pool  plant  to  a 
producer-handler  under  this  or  any  other 
Federal  order  or  to  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product:  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  bxitterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
fonns  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  an 
exempt  distributing  plant  or  a  producer- 
handler  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (dK2)(i)(A)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (dK2Hii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  9  1006.30  for  the  month 
within  whicii  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  aiul 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator. 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  ocder  from  the 


mmpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following    . 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disppsition 
of  packaged  fluid  milk  products  fixim  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  firm  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  miflc 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  fit>m 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
imassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  1 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant  and 

(B)  To  such  noi^>ool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  maricet  admiiustrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  lU  utilization  at  such 
nonpool  plant 


(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this    . 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assigiunent  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

e.  Section  1006.43  is  amended  by 
adding  a  new  paragraph  (c),  to  read  as 
follows: 


(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  9  100e.9(b)  or  (c) 
shall  be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

7.  Section  1006.44  is  revised  to  read  as 
follows: 

For  eadi  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  9  l(X)Q.9(a)  for  each 
of  his  pool  plants  separately  and  of  each 
handler  described  in  9  1006.9(b)  and  (c) 
by  allocating  the  handler's  receipts  of 
skim  milk  and  butterfat  to  his  utilization 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  bom  the  total  pounds  of 
skim  milk  in  Class  m  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

9  1006.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounids  of  skim 
milk  in:  • 

(!)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  oiilk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
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provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month: 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  product 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts:  and 

(ii)  From  Clas*  1  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  0  the  pounds  of  skim  milk 
in  products  specified  in  S  1006.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  U: 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  {  1006.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  IL  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  (a)(5)  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month: 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product]  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

§  1006.40(b).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II: 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  in,  except  as 
specified  in  paragraph  (a){7)(vii)  of  this 
section,  the  poimds  of  skim  milk  in  each 
of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  (  1006.40(b)(l]  that  was  not 
subtracted  pursuant  to  paragraphs 
(a)(4).  {a)(5).  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established: 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources: 

(iv)  Receipts  of  fiuid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  an  exempt  distributing 
plant:  . 


(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  fix)m  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)(i)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III.  in 
sequence  beginning  with  Class  m: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined: 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v).  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)(A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
horn  Class  II  and  Class  III  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler]  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount; 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler): 


(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined: 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  {  1006.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  frx>m 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II.  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
imregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v).  and  (a)(8)  (i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 
be  allocated  at  this  step  were  received. 
Skim  milk  in  receipts  of  Concentrated 
fluid  milk  products  shall  also  be  subject 
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to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
paragraph  (a)(ll)  of  this  section  exceed 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
Class  I  shall  be  increased  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  II  and  Class  in  combined  shall 
be  decreased  by  a  like  amount 
(decreasing  as  necessary  Class  III  and 
then  Class  II).  In  such  case,  the  pounds 
of  skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount, 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  miUc 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  thdt 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section.  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use: 

(i)  Subject  to  the  provisions  of 
paragraphs  [a][\2]  (ii),  (iii),  and  (iv)  of 


this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  in 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  in  combined  being 
subtracted  first  from  Class  Ul  and  then 
from  Class  n.  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

S  1006.45(a):  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  ftom 
Class  n  and  Class  Ul  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  Ul  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received: 

(iii)  Except  as  provided  in  paragraph 
(a)(l2)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  lU  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  Ul 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  U 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 


by  a  like  amount  (decreasing  as  1 

necessary  Class  III  and  then  Class  U).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  i^lk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  i  1006.42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
overage: 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section:  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
pursuant  to  paragraph  (a)(14)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

I1006.4S   (Amendedl 

8.  In  i  1006.45,  the  reference 
"S  100e.44(a)(g)"  is  changed  to 
"§  100e.44(a)(12)". 

9.  Section  1006.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

ilOOCM   Claeeprloee. 

*        •        *        •        • 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1006.60  is  revised  to  read 
as  follows: 

|100«.6O    Handler's  vakie  Of  m«i  for 
computing  ttM  unit  onn  prtoo. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
(  1006  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  1 1006.44(a)  by  the 
apphcable  class  prices  and  add  the 
resulting  amounts: 

(b)  Add  the  amounts  obtained  frtnn 
multiplying  the  pounds  of  overage 
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subtracted  bom  each  class  pursuant  to 
i  1006.44(a)(14)  and  the  corresponding 
step  of  i  1006.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  i  1006.74.  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price-applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be.  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  D  pursuant  to  S  1006.44(aK9] 
and  the  corresponding  step  of 

S  100a44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  i  100&44(a)(7)  (i)  through 
(iv)  and  the  corresponding  step  of 

S  1006.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  locatioo 
of  the  transferor-plant  and  the  Class  UI 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  i  1006.44(a)(7]  [v]  and  (vi) 
and  the  corresponding  step  of 

1 1006.44(b): 

(f)  Add  the  amount  obtained  boa 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
imregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

S  1006.44(a)(ll)  and  the  corresponding 
step  of  §  1006.44(b).  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classiHed  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(g)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 


establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
9  1006.76(c). 

11.  Section  1006.76  is  amended  by 
revising  paragraphs  {b)(3)  and  (b}(S)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

91006.76    Payments  by  a  handler 
operatlns  a  partially  regulated  dittrlbutlrtg 
plant 

(b)  •  •  * 

(3)  Deduct  from  any  remainder  the 
pounds  of  reconstituted  milk  made  from 
nonfluid  milk  products,  and  milk  or  skim 
milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
deHned  in  any  order,  which  are  then 
disposed  of  as  route  disposition  in  the 
marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(b)(3]  of  this  section  by  the  difference 
between  the  Class  1  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1X10  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Qass  III  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
miUc  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonQuid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  apphcable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 


processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

12.  In  9  1006.85,  the  reference 
"9  1006.44  (a](3]  and  (a)(8)"  is  changed 
to  "9  1006.44  (a)(7]  through  (a)(ll)''. 

PART  1007— MILK  IN  THE  QEORQU 
MARKETING  AREA 

1.  Section  1007.15  is  revised  to  read  as 
follows: 

91007.15  RuM  mMk  product 

[a]  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  ierm  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1007.16  is  revised  to  read  as 
follows: 

91007.16  FluM  creMD  product 
Fluid  cream  product  means  cream 

(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  9  1007.21  is  added  under  the 
heading  "Definitions"  to  read  as  follow; 

9  1007.21    Commercial  food  processing 
estaMishmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
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and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producei^milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including  but  not 
limited  to.  provisions  in  99  1007.13. 
1007.41  and  1007.52, 

4.  Section  1007,40  is  revised  to  read  as 
follows: 

91007.40    Classes  of  utilization. 

Except  as  provided  in  9  1007.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1007.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  speciflcally  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  11  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
ptupose  of  veriflcation.  Otherwise,  such 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  Intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
Items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product: 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 


replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specifled  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  • 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  In  bulk 
form: 

(3)  In  fluid  milk  products  and  products 
specifled  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  clumped  by  a  handler. 
The  market  administrator  may  require 
notiflcation  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  Uie  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 


(6)  In  skim  milk  in  any  modified  fluicf 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  9  1007.15  and  the  fluid 
cream  product  definition  pursuant  to 

9  1007.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
9  1007.41(a)  to  the  receipts  specified  in 
9  1007.41(a)(2)  and  in  shrinkage 
specified  in  9  1007.41  (b)  and  (c). 

5.  Section  1007.42  is  amended  by 
revising  paragraphs  (d)(2}  (vi)  and  (vii) 
to  read  as  follows; 

91007.41    Classification  Of  tranefer*  and 
diversions. 

•  •        •        •        • 

(d)  •  •  • 

(2)  *  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  •        •        •        • 

0.  Section  1007.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a](12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

91007.44    Claasifleatlon  of  produoar  milk. 

•  •        •        •        • 

(a)  •  •  •   ' 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  CIsss  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order, 
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(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (aH7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a}(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  boa  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  QI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1007.40(bHl]  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a){2){ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 


(11}  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  UI 
use. 


(12)  *  *  *  Skim  milk  in  receipU  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fhnd  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

7.  Section  1007.60  is  amended  by 
removing  "and"  after  the  '*;"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  '*;",  revising 
paragraph  (g),  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 


(g)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price]  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  haiKller 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products:  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
fi  1007.76(c). 

8.  Section  1007.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


i  1007.76    Payiwenle  by 
penHHy  fwguHNea  OMinRuiini  ptam. 


9100740 

computing  unttonn  price. 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  UI  price)  and  the 
Class  ni  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fond  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 


at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  UI  price)  and  the  Class  III  price. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETINQ  AREA 

1.  Section  1011.15  is  revised  to  read  as 
follows: 

91011.15  FhjM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing;  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1011.16  is  revised  to  read  as 
follows: 

91011.16  RuM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  {  1011.19  is  added  to  read  as 
follows: 

9  101 1.19    Commercial  food  proceeaing 
estsoMeiiment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  sitcb 
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receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  H  1011.13, 1011.41  and 
1011.52. 

4.  Section  1011.40  is  revised  to  read  as 
follows: 


11011.40   Clasaaaefi 

Except  as  i>rovided  in  1 1011.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
i  1011.30  shall  be  classifled  as  follows: 

(a)  Claaalmilk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
Inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk, 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fltiid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  fanners  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  froxen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  tHscuit  mixes, 
coatings,  batter,  and  similar  products: 

(v)  Formulas  espedslly  prepared  for 
infant  feeding  or  dietary  use  (meal 


replacement)  that  u*  packaged  in 
hermetically  sealed  containers: 

(vi)  Cand^,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  In  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specifled  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwiae 
specified  in  this  section. 

(c)  Class  UI  milk.  Qass  HI  milk  shaU 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  In  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  In  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specifled  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-{iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  Sie  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extant  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 


(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
In  paragraph  (bKl)  of  this  secUon  that  is 
In  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  Included  withia 
the  fluid  milk  product  definition 
pursuant  to  i  1011.15  and  the  fluid 
cream  product  definition  pursuant  to 

i  1011.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
i  1011.41(a)  to  the  receipts  specified  in 
1 1011.41(a)(2)  and  in  shrinkage 
specified  in  1 1011.41  (b)  and  (c). 

5.  Section  1011.42  is  amended  by 
revising  paragraphi  (d)(2)  (vi)  and  (vU) 
to  read  as  follows; 


1 101141 


OI  ■anSTWr*  WM 


(d)  •  •  •  I 

(2)  •  •  • 

(vi)  Any  remaining  unasslgned 
receipts  of  bulk  fluid  milk  piT>ducts  at 
the  nonpool  plant  from  pool  plants  and 
other  onler  plants  shall  be  assigned,  pro 
rats  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilizstion.  then  to  Class  II  utilizstion. 
and  then  to  Class  UI  utilisation  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  St  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Class  lU  utilization,  and 
then  to  Dass  I  utilization  at  such 
nonpool  plant  and 

•  •        •        •        • 

6,  Section  1011.44  is  amended  by 
revising  psragraph  (a)(2).  revising  the 
Introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vil), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
Introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to  ° 
read  as  follows: 

11011.44    CIssslfleatton  of  producer  milk. 

•  *        •        •        • 

(a)  *  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classifled  and 
priced  as  Class  1  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 
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(ii)  Packard  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III  except  as 
specified  in  paragraph  (a](7}(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

,(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1011.40(b)(l]  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  {a)(5)  and  (a)(7)(i) 
of  this  section: 
***** 

(11)  *  •  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 


(12)  •  •  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7](vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

7.  Section  1011.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";",  revising 
paragraph  (g),  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

S  1011.60    Hsndler'a  valiM  of  milk  for 
computing  unlfonn  pric*. 


(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
S  1011.76(c). 

8.  Section  1011.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S  1011.76    Payments  by  handler  operating 
■  partially  regulated  distributing  plant 

(a)  *  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  —  * 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 


at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1.  Section  1012.15  is  revised  to  read  as 
follows: 

S  1012.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  sohds),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modifled  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodifled  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1012.16  is  revised  to  read  as 
follows: 

11012.16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  %  1012.20  is  added  under  the 
heading  "Deflnitions"  to  read  as  follows: 

S  1012.20    Commercial  food  processing 
establisliment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
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receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including  but  not 
limited  to,  provisions  in  SS  1012.13, 
1012.41  and  1012.52. 

4.  Section  1012.40  is  revised  to  read  as 
follows: 

S  101X40    Classes  Of  uUUzatton. 

Except  as  provided  in  i  1012.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1012.30  shall  be  classifled  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  speciflcally  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  j;>ercent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
balk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  D  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 


replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraphs  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aas$  III  milk.  Class  lU  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
'  bulk  fluid  form  that  is  used  to  produce  a 
Class  m  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  fai  inventory  at  tilie  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4]  (i)--{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-{iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactoiy  to  the 
market  administrator; 


(8)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (bXl)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  (  1012.15  and  the  fluid 
cream  product  definition  pursuant  to 

8  1012.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
i  1012.41(a)  to  the  receipts  specified  in 

9  1012.41(a)(2)  and  in  shrinkage 
specified  in  1 1012.41  (b)  and  (c). 

5.  Section  1012.42  it  revised  to  read  as 
follows: 

11012,42    Oeeelficatton  of  transfers  and 
diverston*. 

(a)  Transfers  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

i  1012.44(a)(12)  and  the  corresponding 
step  of  1 1012.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  1 1012.44(a)(7)  or 
the  corresponding  step  of  i  1012.44(b), 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  S  1012.44  (aKll)  or 
(a)(12)  or  the  corresponding  steps  of 

i  1012.44(b).  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
fransferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
follo%ving  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butteifet  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  sk^i  milk  and  butterfat 
respectively,  in  fluid  milk  products  and 
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bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2).  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  orden 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section): 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classiflcation  shall  be  as 
Class  L  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk:  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  deflned  as  a  fluid  milk 
product  under  such  other  order, 
classiflcation  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
S  1012.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this  or 
any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product:  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  m.  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 


(d)  Transfers  and  diversions  to  other 
nonpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classifled: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product:  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classifled  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classiflcation  in  its 
report  of  receipts  and  utilization  flied 
pursuant  to  i  1012.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
adininistraton 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants: 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants:  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants: 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  &om  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 


transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  flrst  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  flrst  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classifled  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1012.43  is  amended  by 
adding  a  new  paragraph  (c),  to  read  as 
follows: 

i101Z43    GwMral  dMSiflcatton  rules. 

***** 

(c)  The  classiflcation  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  i  1012.9(b)  or  (c) 
shall  be  determined  separately  firom  the 
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operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

7.  Section  1012.44  is  revised  to  read  as 
follows: 

$1012.44    Ctesaifleatlon  Of  producer  mHk. 

For  each  month  the  market 
administrator  shall  determine  the 
classiflcation  of  producer  milk  of  each 
handler  described  in  S  1012.g(a)  for  each 
of  his  pool  plants  separately  and  of  each 
handler  described  in  1 1012.9(b)  and  (c) 
by  allocating  the  handler's  receipts  of 
skim  milk  and  butterfat  to  his  utilization 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

S  1012.41(b): 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classifled  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  anv  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  begiiming  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  product 
received  in  packaged  form  from  another 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specified  in  S  1012.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  fit>m  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  $  1012.40(b)(1)  that  were  in 
inventory  at  the  begiiming  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  (a)(5)  or 


comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month: 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  D  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specifled  in 

S  1012.40(b).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II:  and 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  1 1012.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs 
(a)(4],  (a)(5),  and  (a)(e)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order. 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)(i)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  another  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests  a 
classiflcation  other  than  Class  L  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  D  and  Class  III 
combined; 


(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v),  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Qass  U 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler): 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler,  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Class  III  combined; 

(9)  Subtract  fiom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
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skim  milJt  in  fluid  miUc  products  and 
products  specified  in  1 1012.40(b)(1)  in 
inventory  at  the  be^ianing  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (aK2)(iiK  (8)(5)  and  (aK7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  HI  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  Mctiaa; 

(11)  Sub|ect  to  the  provlsioos  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pooods  of 
skim  milk  remaining  in  each  daas  at  the 
piant,  pro  rata  to  the  total  pounds  of 
skim  tnilk  remaining  in  Class  I  and  in 
Class  II  and  Qass  lU  combined  at  this 
allocabon  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplicabon  of 
utilization  in  each  daas  iiiiiilhin  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  U  and  Class  Ul  combined  being 
subtracted  first  irom  Class  ID  and  then 
from  Qass  II.  the  pounds  of  skim  milk  in 
receipts  of  fluid  ndlk  ptodncta  from  an 
unregulated  supply  piant  thai  ware  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(ii).  (a)(7)(v).  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversiona  of  fluid  milk 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  pcxxiucts  to 
be  allocated  at  this  step  were  received. 
Skim  milk  in  receipts  of  concentrated 
fluid  milk  products  shall  also  be  subject 
to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  m.  sequence  beginning  with  Class  QI 
use: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Qass  II  and  Class  lU 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Qass  U  and 
Class  ni  combined  shall  be  increased 
(increasing  as  necessary  Qass  m  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  (ike  amoimt;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Qass  I  pursuant  to 
paiagiapb  (a)(11)  of  tftis  section  exceed 
the  pounds  of  skim  nilk  remainmg  in 


such  class,  the  pounds  of  skim  milk  in 
Class  I  shall  be  increased  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  nrilk 
in  Class  II  and  Class  IB  combined  shall 
be  decreased  by  a  like  amount 
(decreasing  as  necessary  Qass  III  and 
then  Class  II).  In  such  case,  the  pounds 
of  skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjosted  in  the 
reverse  direction  by  a  like  amount. 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  poiinds  of 
skim  milk  in  receipts  of  bulk  fhiid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section.  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Qass  III  use: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii).  (iii).  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Qass  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  II  and  Qass  III  combined  being 
subtracted  first  from  Qass  III  and  then 
from  Qass  II.  with  respect  to  whichever 
of  the  following  quantifies  represents 
the  lower  proportion  of  Qass  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

{  1012.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilizahon  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  U  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Qass  U  and  Qass  III  at  all 
such  plants,  (he  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
sk:m  milk  remaining  in  Qass  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received: 


(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
fh>m  Class  II  and  Class  III  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  Ul 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Qass  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  aa 
necessary  Qass  III  and  then  Qass  II).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available: 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  i  101^42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  fix)m  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
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pursuant  to  paragraph  (a)(14)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 


91012.4S    (Amandad) 

8.  In  S  1012.45  the  reference 
"S  1012.44(a)(9)"  is  changed  to 
"5  1012.44(a)(12)". 

9.  Section  1012.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

{1012.50    Class  prices. 
*         •         »         *         • 

(c)  CJass  III  price.  The  Class  ni  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1012.60  is  revised  to  read 
as  follows: 

91012.60    Handiar's  value  of  mHk  for 
computing  )ha  unifonn  prlca. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
S  1012.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  S  1012.44(c)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts: 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  I0l2.44(a)(14)  and  the  corresponding 
step  of  i  1012.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  S  1012.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Qass 
I  and  Class  II  pursuant  to  i  1012.44(a)(9} 
and  the  corresponding  step  of 

S  1012.44(b): 

(d)  Add  (he  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price, 
by  the  hundredweight  of  skim  milk  an^ 
butterfat  subtracted  from  Class  I 
pursuant  to  {  1012.44(a)(7)  (i)  through 
(iv)  and  the  corresponding  step  of 

S  1012.44(b],  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant: 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  fransferor-plant  and  the  Class  III 


price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  S  1012.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 
S  1012.44(b): 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

S  1012.44(a)(ll)  and  the  corresponding 
step  of  {  1012.44(b).  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Qass  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order, 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
9  1012.76(c). 

10.  Section  1012.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

9 1012.76    Payments  by  handler  operating 
a  partialiy  regulated  diatrtbuting  ptant 


(b)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant  and  milk  or 
skim  milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
deflned  in  any  order  disposed  of  as 
route  disposition  in  the  marketing  area; 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  subtract  its  value 
at  the  tmiform  price  applicable  at  such 
location,  end  add  the  amount  obtained 


from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(b)(3)  of  this  section  by  the  difference 
between  the  Qass  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  in  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  HI  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  end  the  Class  III  price, 

11.  Section  1012.85  is  amended  by 
changing  the  reference  "9  1012.44  (a)(3) 
and  (8)(8)"  to  "{  1012.44  (a)(7]  and 
(a)(ll)". 

PART  1013— MIUC  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

1.  Section  1013.15  is  revised  to  read  as 
follows: 

91013.1S    FhiM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  fllled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  ierm  fluid  milk  product  shall 
not  include: 


I 
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(1)  Plain  or  fweetened  tvaporatad 
nilk.  piain  or  iweetened  cvaporatad 
•kim  milk,  iweetened  condenaed  milk  or 
skim  milk,  fomulaa  espeaally  preparad 
for  infant  fecdinf  or  dietary  aaa  that  arc 
packaged  in  henneticaijy  scalad 
containers,  any  product  that  oontains  by 
weight  iesa  Iban  6l5  percent  nonfat  milk 
•olids.  and  whey:  and 

(2)  The  quantity  of  akim  milk  in  any 
modified  product  tpacified  in  paragraph 
(a)  of  thia  aediaa  Ikat  is  in  excess  of  the 
quantity  of  akim  ailk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1013.16  is  revised  to  read  as 
follows: 

|101X1«    FMd  cream  product. 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  (hnen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  f  1013.20  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

f  1013.M 


CoawiercJal  food  pncauiitg 
estabJishatgnt  tatmm  aay  fMility  other 
dMBABilker  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relatmg 
to  diversions  to  plantSk  including  but  not 
limited  to.  provisions  in  Si  1013.13, 
10ia41  and  1013.S2. 

4.  Section  1013.40  is  revised  to  read  as 
follows: 


9  101X40 


of  utilization. 


Except  as  provided  in  9  1013.4Z  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
1 1013.30  shall  be  classified  as  follows: 

(a)  CJass  I  milk.  Qass  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  speciflcally  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 


rontainiin  artificial  tmt,  t^  nibatitutes. 
or  6  pereent  or  ■««  aotaailk  fat  (or  oil). 

that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  hi  packaged  taenMry  at  th*  aad 
of  the  month  (rf  the  piiidiiLta  speclHed  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  hirmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product: 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4Ki)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  ID  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 


(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form: 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)--(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notiflcotion  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  product* 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b](l)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  1 1013.15  and  the  fluid 
cream  product  definition  pursuant  to 

1 1013.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
1 1013.41(a)  to  the  receipts  specified  in 
1 1013.41(a)(2)  and  in  shrinkage 
specified  in  1 1013.41  (b)  and  (c). 

5.  Section  1013.42  is  revised  to  read  as 
follows: 

S  1013.42    Classification  of  transfers  and 
diversion*. 

(a)  Transfers  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat  respectively,  remaining  in 
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such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 
S  1013.44(a)(12)  and  the  corresponding 
step  of  S  1013.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  i  1013.44(a)(7)  or 
the  corresponding  step  of  i  1013.44(b), 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  f  1013.44  (a)(ll)  or 
(a)(12)  or  the  corresponding  steps  of 

S  1013.44(b).  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  maimer.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subfect  to  adjustment  when  such 
information  is  available; 


(5)  For  purposes  of  this  paragraph,  if 
the  other  ordler  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
8  1013.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
fonns  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this  or 
any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  die 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  maiket 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III.  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As 'Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  {d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  1 1013.30  for  the  month 
within  which  such  transaction  occun:ed; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 


purposes  if  requested  by  the  mariiet 
administrator 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Feideral  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Qass  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  fanners  who  the  mai^et 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plantf 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  frt>m  pool  plants  and 
other  Older  plants  shall  be  assigned,  pro 
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rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  First  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2]  of  this  section. 

6.  Section  1013.43  is  amended  by 
adding  a  new  paragraph  (c).  to  read  as 
follows: 

§1013.43    General  cJassMcatlon  rules. 


(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  S  1013.9(b)  or  (c) 
shall  be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

7.  Section  1013.44  is  revised  to  read  as 
follows: 

9  1013.44    Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  S  1013.9(a)  for  each 
of  his  pool  plants  separately  and  of  each 
handler  described  in  $  1013.9(b)  and  (c) 
by  allocating  the  handler's  receipts  of 
skim  milk  and  butterfat  to  his  utilization 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

S  1013.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order. 


(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  begiiming  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  product 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  $  1013.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  (  1013.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  (a)(5)  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to.  any  product  specified  in 

i  1013.40(b).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II: 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1013.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs 
(a)(4).  (a)(5).  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentifled  sources: 


(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (8)(2)(i)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III.  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v]  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I.  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v).  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8](ii)(A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
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of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler,  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  secUon,  if  Class  II  or 
Class  ni  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specifled  in  {  1013.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(li).  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II.  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
uru-egulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(U).  (a)(7)(v),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 


be  allocated  at  this  step  were  received. 
Skim  milk  in  receipts  of  concentrated 
fluid  milk  products  shall  also  be  subject 
to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  HI  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
paragraph  (a)(ll)  of  this  section  exceed 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
Class  I  shall  be  increased  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  II  and  Qass  III  combined  shall 
be  decreased  by  a  like  amount 
(decreasing  as  necessary  Class  in  and 
then  Class  II).  In  such  case,  the  pounds 
of  skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount, 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available: 

(12)  Subtract  in  the  manner  specifled 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  mUk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section.  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specifled  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 


allocated  to  classes  of  use  in  sequence 
beginning  with  Class  UI  use: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii).  (iii).  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  U  and  Class  UI 
combined,  with  the  quantity  prorated  to 
Class  U  and  Class  UI  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II.  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Gass  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

S  1013.45(a):  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (aKl2)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  IH  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  U  and  Class  lU  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(U)  of  this  section,  should  the 
computations  {nirsuant  to  paragraph 
(a)(12]  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  U  and  Class  UI  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  lU 
combined  shall  be  increased  (increasing 
as  necessary  Class  111  and  then  Class  U 
to  the  extent  of  avaUable  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler]  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount:  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii]  of  this  srction.  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  In  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
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pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  QI  and  then  Class  II).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available: 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  S  1013.42(a]:  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Gass  III.  Any 
amount  so  subtracted  shall  be  kno%vn  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  cmd 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
pursuant  to  paragraph  (a)(14)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

91013.45    [Amended] 

8.  In  S  1013.45,  the  reference 
"§  1013.44(a](10)"  is  changed  to 
"8  1013.44(a)(12)". 

9.  Section  1013.50  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  1013.50    ClaasprtcM. 

(c)  Class  III  price.  The  Class  ID  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1013.60  is  revised  to  read 
as  follows: 

81013.60    Handtefs  vakM  of  mHk  for 
computing  ttw  unHorm  pile*. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
S  1013.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1013.44(c)  by  the 


applicable  class  prices  and  add  the 
resulting  amounts: 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
S  1013.44(a](14)  and  the  corresponding 
step  of  §  1013.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  S  1013.74,  that 
are  applicable  at  the  location  of  the  pool 
plant: 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be.  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  S  1013.44(a)(9) 
and  the  corresponding  step  of 

S  1013.44(b): 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  S  1013.44(a)(7)  (i)  through 
(iv)  and  the  corresponding  step  of 

9  1013.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant: 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  9  1013.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

9  1013.44(b): 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

9  1013.44(a)(ll)  and  the  corresponding 
step  of  9  1013.44(b).  excluding  such  skim 
milic  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  frt)m  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  orden 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 


butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use.  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
9  1013.76(c). 

10.  Section  1013.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

9  1013.76    Payments  by  handler  operating 
■  partially  regulated  diatrilMJttng  plant 

•  •        •        *        * 

(b)  •  •  * 

(3)  Deduct  from  any  remainder  the 
pounds  of  reconstituted  milk  that  are 
made  from  nonfluid  milk  products  and 
milk  or  skim  milk  contained  in  receipts 
from  producer-handlers  and  exempt 
plants  defined  in  any  other  order,  which 
are  then  disposed  of  as  route  disposition 
in  the  marketing  area  from  the  partially 
regulated  distributing  plant; 

*  *        •        •        • 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(b)(3)  of  this  sectioo  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

^c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
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price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  Ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

S1013J5    (Amendodl 

11.  Section  1013.85  is  amended  by 
changing  the  reference  "t  1013.44(a)(3), 
(a)(4).  and  (a)(9)"  to  "9  1013.44(a)(6), 
(a)(7).  and  (a)(ll)"  in  paragraph  (a)(2). 

PART  1030-MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.15  is  revised  to  read  as 
follows: 

91030.15  Fhiid  mMi  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  aecUon  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modifled 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  SO 
percent  total  milk  solids),  or  .      » 
reconstituted. 

(b)  The  Xerta  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  103aie  is  revised  to  read  as 
follows: 

91030.16  nuid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  9  1030.21  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

11030,21    Commerclai  food  proocMlng 


Commercial  food  processing 
establishment  means  any  faculty  other 


than  a  ndlk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  99 1030.13, 1030.41  and 
1030.52. 

4.  Section  1030.40  is  revised  to  read  as 
follows: 

91030.40    Claaaee  Of  utmetton. 

Except  as  provided  in  9  1030.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1030.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  In 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil). 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 


(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  othemvise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  10  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)-{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  maricet 
administrator  so  requires,  (he  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood. 
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fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
^  the  quantities  destroyed  or  lost  can  be 
"verified  from  records  satisfactory  to  the 
market  administrator 

(6]  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  1 1030.15  and  the  fluid 
cream  product  definition  pursuant  to 
9  1030.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  103C.41(a)  to  the  receipts  specified  in 
§  103a41(a)(2)  and  in  shrinkage 
specified  in  1 103a41(b)  and  (c). 

5.  Section  103a42  is  amended  by 
revising  paragraphs  (d](2)(vi)  and  (vii)  to 
read  as  follows: 

f103a43    Classification  of  transfers  and 
(•vwsiona. 


(d)  *  •  • 

(2)  *  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  fit)m  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

*  •        •        •        • 

6.  Section  1030.44  is  amended  by 
adding  a  new  paragraph  (a)(2)(iii), 
revising  the  introductory  text  of 
paragraph  {a)(7),  adding  a  new 
paragraph  (a)(7)(ix).  revising  paragraph 
(a)(9),  amending  paragraph  (a)(ll)  by 
replacing  the  semicolon  at  the  end  of  the 
text  with  a  period  and  adding  a 
sentence  immediately  thereafter,  and 
amending  paragraph  (a)(12)  by  replacing 
the  colon  at  the  end  of  the  introductory 
text  with  a  period  and  adding  the 
following  sentence  immediately 
thereafter,  to  read  as  follows: 

S  1030.44    Classification  of  producer  milk. 

•  *         •         *         • 

(a)  •  •  * 
(2)  •  •  • 

(iii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 


of  this  paragraph  or  comparable 
provisions  o^  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7)(ix)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(ix)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 
•        •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  {  1030.40(b)(l]  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(iii).  (a)(5)  and  (a)(7](i) 
of  this  section; 


(11)  *  •  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 

•  *        •        *        • 

(12)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(ix) 
of  this  section,  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  in  use: 

7.  Section  1030.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (g).  replacing  the  period  after 
paragraph  (h)  with  ";"  and  adding  new 
paragraphs  (i)  and  (j)  to  read  as  follows: 

S  1030.60    Handler's  valu*  of  milk  for 
computing  untfonn  price. 

•  •         *         •         • 

(i)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 


plant  and  the  Class  ID  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  aUocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(j)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  S  1030.76(c). 

8.  Section  1030.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


S  lOSaTt    Payments  by  handler 
■  parHaNy  regulated  dMrlbuMng 


(a)  *  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

*  •        *        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  ID  price)  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  HI  price)  and 
the  Class  III  price. 

•  *        *        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  fit)m  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  in  price. 


Federal  Regbter  /  Vol.  56.  No.  226  /  Friday.  November  22,  1991  /  Proposed  Rules 891129 


PART  1032— MILK  IN  THE  SOUTHERN 
ILUN0I8-EA8TERN  MISSOURI 
MARKETING  AREA 

1.  Section  1032.15  is  revised  to  read  as 
follows: 

S  1032.15    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  Xerm  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  uimiodified  product  of  the  same 
nature  and  butterfat  content. 

.     2.  Section  1032.16  is  revised  to  read  as 
follows: 

i103Z1«    Fhiid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  i  1032.19  is  added  to  read  as 
follows: 

1 1032.19   Commerdai  food  processing 
eeieoeennieni. 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 


same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  fi{  1032.13, 1032.41  and 
1032.52. 

4.  Section  1032.40  is  revised  to  read  as 
follows: 


91032.40    ClaaaesofutiHzatton. 

Except  as  provided  in  {  1032.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1032.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  U  or  Class  lU  milk. 

(b)  Class  II  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  pnsduct  and  any  product 
containing  artificial  fat,  fat  substitutes. 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  fanners  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft. 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 


used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4](i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-typ^ 
package  and  evaporated  or  condensed  \ 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(l]  and 
paragraphs  (b)(4)(i)--(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
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pursuant  to  1 1032.15  and  the  fluid 
cream  product  definition  pursuant  to 
f  1032.16:  and 

(7]  In  shrinkage  assigned  pursuant  to 
§  1032.41(a)  to  the  receipts  sp>ecified  in 
i  1032.41(a)(2)  and  in  shrinlcage 
specified  in  1 1032.41(b)  and  (c). 

5.  Section  1032.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 


S  1032.42    Clasaification  of  Iranafan 
divaraions. 


(d)  •  *  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  &om  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1032.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

91032.44    ClasamcatkM  of  pro<luc«r  tn«k. 

*  •  *  •  • 

(a)  *  •  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  o^set  for  any  other  payment 
obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 


provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month: 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  aa 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  imder  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  1 1032.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

•  •        *        •       • 

(11)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  IK 
use. 

•  •        *        •        • 

(12)  •  •  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

•  •        *        •        « 

7.  Section  1032.60  is  amended  by 
redesignating  paragraph  (g)  as 
paragraph  (i)  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
follows: 

S  1032.60    HMKMofs  valiM  of  mUk  for 
computing  unifonn  prieo. 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 


hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products; 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer* 
setdement  fund  of  another  order  under 
i  1032.76(c);  and 

&  Section  1032.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


11032.76    Paymamsbyal 

operatInQ  a  partially  regulated  distributing 

p<ant 

*        •        *        •        • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  fit)m    . 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  QI  price)  and  the 
Class  ni  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distribubng  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
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processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  m  price. 

1.  The  table  of  contents  of  part  1033  is 
amended  to  read  as  follows: 

PART  103»-yiLK  IN  THE  OHIO 
VALLEY  MARKETINQ  AREA 

General  Provisions 

1033.1  General  provisions. 
DefioMoiis 

1033.2  Ohio  Valley  marketing  area. 

1033.3  Route  disposition. 

1033.4  Plant. 

1033.5  Distributing  plant 

1033.6  Supply  plant 

1033.7  Pool  plant 

1033.8  Nonpool  plant 
1033A  Handler. 
1033.10    Producer-handler. 

1033.12  Producer. 

1033.13  Producer  milk. 

1033.14  Other  lource  milk. 

1033.15  Fluid  milk  product 

1033.16  Fluid  cream  product. 

1033.17  Filled  milk. 

1033.19  Cooperative  association. 

1033.20  Product  prices. 

1033.21  Commercial  food  processing 
establishment 

Handler  Reports 

1033.30  Reports  of  receipts  and  utilizadon. 

1033.31  Payroll  reports. 

1033.32  Other  reports. 

ClasdficationorMilk 

1033.40  Classes  of  utilization. 

1033.41  Shrinkage. 

1033.42  Classification  of  transfers  and 
diversions. 

103343    General  classiflcation  rules. 

1033.44  ClaMification  of  produoar  milk. 

1033.45  Market  administrator's  reports  and 
announcements  concerning 
dassincation. 

Class  Prices 

1033.50  Class  prices. 

1033.51  Basic  formula  prices. 

1033.52  Plant  location  adjustments  for 
handlers. 

1033.63    Announcement  of  class  prices. 
1033.54    Use  of  equivalent  prices. 

Unifom  Price 

1033.60  Handler's  value  of  miDt  for 
computing  uniform  price. 

1033.61  Computation  of  the  uniform  price« 

Payments  for  Milk 

1033.70  Producer-settlement  fund. 

1033.71  Payments  to  the  market 
administrator. 

1033.72  Payments  to  producers  and  to 
cooperative  associations. 

1033.73  Butterfat  differential. 

1033.74  Plant  location  adjustmmts  for 
producers  and  on  nonpool  milk. 

1033.76  Payments  by  handler  operating  s 
partially  regulated  distributiiag  plant 

1033.77  Correction  of  errors. 
10337S    ChsrQSi  00  ovardus  accounts. 


Adminisitativ*  Assassment  and  Maikeling 
Swvkie  Dadudioo 

1033.85  Assessment  for  order 
administration. 

1033.86  Deduction  for  marketing  services. 
Sees.  1-19. 48  Stat  31,  as  amended. 

Authority.  7  U.S.C.  601-674. 

f  1033.6   [Redesignatsd  as  91039.2] 

2.  Section  1033.6  is  re-designated  as 
9  1033.2. 

91033J   [Redesignstedas9103l3] 

3.  Section  1033.8  is  re-designated  as 
9  1033.3,  and  amended  by  changing  the 
reference  "9  1033.41(a)"  to 

"9  1033.40(a)", 

91033.6   [Redestgnatsd  as  9 1033.4] 

4.  Section  1033.9  is  re-designated  as 
9 1033.4. 

91033.16    [Removed] 

91033.5    [Redesignated  as  91033.16] 

5.  Section  1033.19  is  removed,  and 
9  1033J  is  re-designated  ss  9  1033.10. 

91033.10  [Rsdselgnsiad  aa  9 1033J1 

6.  Section  1033.10  is  re-designated  as 
9  1033.5 

91019.11  [Rsdeslgnatad  aa  9 1033J] 

7.  Section  1033.11  is  re-designated  as 
9  1033.6. 

91033.13   [Redeaignatad  as  9 1033J] 

8.  Section  1033.13  is  re-designated  as 
9  1033.8. 

91033.16   [nsdsaignatsd  aa  9 1036J  and 


9.  Section  1033.16  is  re-designated  ss 
9  1033.0  and  amended  by  changing  the 
reference  "9  1033.15"  in  paragraph  (b)  to 
"9  1033.13",  the  reference  "9  1033.ir'  in 
paragraph  (e)  to  "9  1033.10"  and  the 
reference  "9  1033.56"  in  paragraph  (f)  to 
"9  1033.7(d)". 

91033.17   [Radaaignatad  as  9 1033.10] 

la  Section  1033.17  is  re-designated  ss 
9  1033.ia 

91033.15   [Redeaignatad  as  9 1033.13  and 
Amended] 

11.  Section  1033.1S  is  re-designated  as 
9  1033.13,  and  amended  by  changing  all 
references  to  "9  1033.16 "  to  "9  1033.9". 

12.  Section  1033.7  is  re-designated  as 
9  1033.15,  and  revised  to  read  as 
follows: 

91033.15   Fluid  mNk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  tills  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 


include,  but  are  not  limited  to:  Milk, 
skim  millc  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  60 
percent  total  milk  sohds),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  seeled 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  In  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  immodified  product  of  the  same 
nature  and  butterfat  content 

13.  Section  1033.12  is  re-designated  as 
9  1033.7  and  amended  in  the 
introductory  text  by  changing  the 
reference  "9  1033.56"  to  "paragraph  (d) 
of  this  section",  in  paragraph  (b]  by 
changing  the  reference  "9 1033.16(c)"  to 
"9  1033.9(c)"  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

91033.7   Podplant 
*        t        •        •        • 

(d)  The  term  pool  plant  shall  not  apply 
to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  plant  subfect  to  the  classification 
and  pricing  provisions  of  another  order 
issued  pursuant  to  the  Act.  unless  the 
plant  is  qualified  as  a  pool  plant 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  during  the  current  month  and  the 
immediately  preceding  month  and  a 
greater  volume  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  in  each 
such  month  from  such  plant  as  route 
disposition  in  the  Ohio  Valley  marketing 
area  than  is  disposed  of  from  such  plant 
as  route  disposition  in  the  marketing 
area  regulated  pursuant  to  the  other 
order  and  to  plants  qualified  as  fully 
regulated  plants  under  such  other  order 
on  the  basis  of  route  disposition  in  the 
mariceting  area; 

(3)  A  plant  qualified  pursuant  to 
9  1033.7(a)  which  also  meets  the 
requirements  of  a  fully  regulated  plant 
pursuant  to  the  provisions  of  another 
Federal  order  on  the  basis  of 
distribution  in  such  other  marketing  area 
and  from  which  the  Secretary 
determines  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  is  greater  than  route 
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disposition  in  such  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 

{1033.14    [RcdMlgnatod  at  9  1033.12  and 
Anwndad] 

14.  Section  1033.14  is  re-designated  as 
1 1033.12,  and  amended  by  changing  the 
following  references: 

a.  In  paragraph  (a)(2),  the  reference 
"§  1033.16(c)"  is  changed  to 

"8  1033.9(c)"; 

b.  In  paragraph  (a)(3),  the  reference 
"8  1033.15"  is  changed  to  "8  1033.13"; 
and 

c.  In  paragraph  (b)(2).  the  reference 
"8  1033.46(a)(8)(ii)  and  the 
corresponding  step  of  8  1033.46(b)"  is 
changed  to  "8  1033.44(a)(8)(ii)  and  the 
corresponding  step  of  8  1033.44(b)". 

91033.18    (RadMigratKl  ••  9  1033.14  and 

Afn#n<l#d] 

15.  Section  1033.18  is  re-designated  as 
9  1033.14,  and  amended  in  paragraph  (b) 
by  changing  the  reference 

"8  1033.41(b)(1)  and  (b)(3)"  to 
"8  1033.40(b)(1)  and  (b)(4)". 

16.  A  new  8  1033.16  is  added  to  read 
as  follows: 

91033.16   Fluid  CTMRi  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

91033.20  [Radwignatad  a*  9  1033.17] 

17.  Section  1033.20  is  re-designated  as 
9  1033.17. 

91033.21  [RadMignatad  as  9  1033.20  and 
Ainandad] 

18.  Section  1033.21  is  re-designated  as 

8  1033.20  and  amended  in  the 
introductory  text  by  changing  the 
reference  "8  1033.51a"  to  "8  1033.51(b)". 

19.  A  new  8 1033.21  is  added  to  read 
as  follows: 

9  1033.21    Commarcial  food  procaaaing 
aatabilahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 


plants,  including  but  not  limited  to, 
provisions  in  88 1033.13, 1033.41  and 
1033.52. 


91033.27   [Ramovad] 

20.  Section  1033.27  is  removed. 

91033.30    [Ainandad] 

21.  Section  1033.30  is  amended  by 
changing  the  following  references: 

a.  In  paragraphs  (a)(l)(iv)  and  (a)(2), 
the  reference  "8  1033.41(b)(1)"  is 
changed  to  "8  1033.40(b)(1)": 

b.  In  paragraph  (b)(1).  the  reference 
"8  1033.16(b)  or  (c)"  is  changed  to 

"9 1033.9  (b)  or  (c)";  and 

c.  In  paragraph  (b)(2),  the  reference 
"8  1033.15(b)"  is  changed  to 

"8  1033.13(b)". 

9  1033.31    [Radaaignatad  as  9 1033.32  and 
Ainandad] 

91033.32   [Radaaignatad  aa  9 1033.31  and 

Ainandad] 

22.  Section  1033.31  is  re-designated  as 
8  1033.32,  and  9  1033.32  is  re-designated 
as  8  1033.31.  Re-designated  8  1033.31  is 
amended  by  changing  the  reference 

"8  1033.57(a)"  in  paragraph  (b)  to 
"8  1033.7e(a)":  and  re-designated 
8  1033.32  is  amended  by  changing  the 
references  "8 1033.16(c)"  in  paragraphs 
(c)(4).  (d)(3)  and  (e)(4)  to  "8  1033.9(c)", 
and  the  reference  "8  1033.32"  in 
paragraph  (g)  to  "8  1033.31". 

91033.40  [Ramovad] 

91033.41  [Radaaignatad  >a  9 1033.40] 

23.  Section  1033.40  is  removed  and 

8  1033.41  is  re-designated  as  8  1033.40. 
and  revised  to  read  as  follows: 

91033.40   Ctaaaaa  Of  Utilization. 

Except  as  provided  in  9  1033.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
8  1033.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Clasa  11  milk.  Class  n  milk  shall  be 
tdl  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 


(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases],  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)--{iv)  of  this  section 


Fodfl  Register  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Proposed  Rules B9033 


that  are  disjiosed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  If  tlie  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  8  1033.7  and  the  fluid  cream 
product  definition  pursuant  to  8  1033.16; 
and 

(7)  In  shrinkage  assigned  pursuant  to 
8  1033.41(a)  to  the  receipts  specified  In 
8  1033.41(a)(2)  and  in  shrinkage 
specified  in  8  1033.41  (b)  and  (c). 

24.  Section  1033.42  is  re-designated  as 
8  1033.41,  and  revised  to  read  as 
follows: 

91033.41    Shrlnkaga. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  9  1033.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkuge  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  oiilk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph:  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  bulk  fluid 
form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 


(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

9  1033.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  handler  described  in 

8  1033.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  dehvered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  tball  be  2 
percent: 

(3)  Plus  0.5  percent  of  the  skint  milk 
and  butterfat  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
frx)m  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  ]}ercent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  bom 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  in 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  in  classification 
is  requested  by  the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2),  (b)(4).  (b)(5). 
and  (b)(6)  of  this  section;  and 

(c)  llie  quantity  of  skim  milk  and 
butterfat  respectively,  in  shrinkage  of 
milk  fi>om  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  8  1033.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
cmd  butterfat  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purdiases  such  milk  on 
the  basis  of  weights  determined  from  its 


measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
imder  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

25.  Section  1033.43  is  re-designated  as 
8  1033.42,  and  revised  to  read  as 
follows: 

91033.42   Ciaaaiftcatlonoltranafaf  and 


(a)  Trtmafsn  onddiveniona  to  pool 
plants.  Skim  njilk  or  butterfat 
fransferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  bom  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  8  1033.44(a)(12)  and  the 
corresponding  step  of  1 1033.44(b): 

(2)  If  the  transferor-plant  or  divertor> 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
1 1033.44(a)(7)  or  the  corresponding  step 
of  1 1033.44(b),  the  skim  milk  or 
butterfat  so  transferred  shall  be 
classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferorhandler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  8  1033.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  8  1033.44(b), 
the  skim  milk  or  butterfat  so  transferred, 
up  to  the  total  of  the  skim  milk  and 
butterfat  respectively,  in  such  receipts 
of  other  source  milk,  shall  not  be 
classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1).  (2).  or  (3) 
of  this  section: 
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(1)  If  transferred  a*  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  U  or  Class  ID  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and  (6)  If  the 
form  in  which  any  fluid  milk  product 
that  is  transferred  to  an  other  order 
plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
{ 1033.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this  or 
any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  btdk  fluid  cream  product  For  this 
purpose,  the  transferee's  utilization  of 
skimmilk  cmd  butterfat  in  each  class,  in 
series  beginning  with  Class  ni.  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 


plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  S  1033.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  h^m  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
&t>m  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants:  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  pltmt  bom 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  imassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  ndlk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant  shall  be  assigned  to  the 


extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  ncnpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
bom  dairy  farmers  who  the  maricet 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  fu^t  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  In  paragraph 
(d)(2)  of  this  section. 

28.  Section  1033.45  is  re-designated  as 
S  1033.43,  and  revised  to  read  as 
follows: 

11033^    QwMral  ctesaificatlon  nitM. 

In  determining  the  classification  of 
producer  milk  pursuant  to  9  1033.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  1 1033.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
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which  it  is  the  handler  pursuant  to 
i  1033.9  (b)  or  (c)  the  pounds  of  skim 
milk  and  butterfat  respectively,  in  each 
class  in  accordance  with  ti  103340, 
1033.41,  and  1033.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  S  1033.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Bulk  fluid  milk  products 
fransferred  or  diverted  from  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classified  in 
accordance  with  the  rules  set  forth  in 

(  1033.42(a)  and  the  value  thereof  at 
class  prices  (applicable  at  the  location 
of  the  transferee-plant)  shall  be  used  to 
compute  the  receiving  handler's  pool 
obligation  for  such  milk  pursuant  to 
( 1033.60. 

27.  A  new  8 1033.44  is  added  to  read 
as  follows: 

{1033.44   CtesstflcathNi  of  produesr  mML 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  (  1033.9  (a),  (b), 
and  (c)  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfat  tohis 
utilization  pursuant  to  paragraphs  (a) 
through  (c)  of  this  section.  If  a  handler 
with  two  or  more  pool  plants  has  no 
fluid  milk  products  to  be  assigned  under 
paragraphs  (a)(ll)  or  (a](12)  and  the 
corresponding  steps  of  (b)  of  this 
section,  allocations  under  this  section 
shall  be  determined  separately  for  each 
of  his  pool  plants.  Otherwise,  the  market 
administrator  shall  combine  the  receipts 
and  utilization  in  each  of  the  respective 
classes  at  all  pool  plants  of  such  handler 
for  purposes  of  this  paragraph. 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

S  1033.41(b]; 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 


amount  of  skim  milk  di^>osed  of  to  such 
plant  by  handlers  fuUy  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order,  and 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  ID  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  (  1033.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  In 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  {  1033.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n. 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

§  1033.40(b),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n: 

(7)  Subtract  hi  the  order  specified 
below  fit>m  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  S  1033.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)  (4), 
(5),  and  (6)  of  this  section; 

(ii)  Receipts  Of  fluid  milk  products 
(except  filled  milk)  and  bulk  cream  for 
which  bottling  grade  certification  is  not 
established; 


(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  &t>m  unidentified 
sources; 

(iv)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  a  producei^ 
handler,  as  defined  under  this  or  any 
other  Federal  order, 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  unregulated  supply 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section: 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  another  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant  and 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(8)  Subtract  in  the  order  specified 
below  bom  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  III,  in 
sequence  beginning  with  Class  ni: 

(i)  Receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)  (2)(i)  and  (7)(v)  of  this  section  for 
which  the  handler  requests 
classification  other  than  Class  L  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined^ 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)  (2)(i).  (7)(v),  and  (8)(i)  of 
this  section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  Oie 
pounds  of  skim  milk  to  be  subtracted 
from  Class  D  and  Class  in  combined 
exceed  the  poimds  of  skim  milk 
remaining  in  such  classes,  the  poimds  of 
skim  milk  in  Class  II  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Class  UI  and  then  Class  0 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
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allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (aX^Hvi)  of  this 
section:  and 

[C]  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
remaining  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  another  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  U  and  Class  III 
combined: 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1033.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)  (2)(ii),  (5)  and  (7](i)  of  this 
section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Qass  II  and  Class  ni  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
hcmdler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  witli  the  quantity  prorated  to 
Class  n  and  Class  HI  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a) 
(2](i),  (7)(v).  and  8  (i)  and  (ii)  of  this 
section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  miUc 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 
be  allocated  at  this  step  were  received. 


Skim  milk  in  receipts  of  concentrated 
fluid  milk  products  shall  also  be  subject 
to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  ID 
use: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  in 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  ni  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
paragraph  (a)(ll)  of  this  section  exceed 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
Class  I  shall  be  increased  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  n  and  Class  UI  combined  shall 
be  decreased  by  a  like  amount 
(decreasing  as  necessary  Class  lU  and 
then  Qass  U).  In  such  case,  the  pounds 
of  skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  io  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  another  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred-or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)  (7)(vi)  and  (8)(iii)  of  this 
section.  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentratad  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  ni  use: 


(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (11),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  U  and  Class  lU 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  UI  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

9  1033.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proportion  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  U  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  U  and  Class  UI  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  in  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  In  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  in  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(il)  of  this  sedtion,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 


Fedwal  Regbter  /  Vol.  66.  No.  226  /  Friday.  November  22.  1991  /  Ptopoaed  Rales BI037 


excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  U  and 
Qass  m  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Qass  U).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shaU  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with,  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  inilk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  acconUng  to  the 
classification  of  such  products  pursuant 
to  9  1033.42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Qass  HI.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Bntterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
pursuant  to  paragraph  (a)(14)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

28.  A  new  9  1033.45  is  added  to  read 
as  follows: 


910SX4S 

and  annoMncamanU  coocamlno 


The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  9  1033.44(a)(12)  and 
the  corresponding  step  of  9 1033.44(b), 
estimate  and  publicly  announce  on  or 
before  the  10th  day  of  the  month  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat 
respectively,  in  producer  milk  of  all 
handlere.  Skich  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  recdved 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  frtun  another  order  plant  the 
class  to  which  such  receipts  are 


allocated  pursuant  to  9 1033.44  on  the 
basis  of  such  report  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report  and 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
another  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  cmd,  as  necessary,  any 
changes  in  such  aUocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  14th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association,  upon  request 
by  such  association,  the  percentage  of 
the  milk  caused  to  be  deUvered  by  the 
cooperative  association  or  its  members 
which  was  utilized  in  each  class  at  each 
pool  plant  receiving  such  milk.  For  the 
purpose  of  this  report,  the  milk  so 
received  shall  be  allocated  to  each  class 
at  each  pool  plant  in  the  same  ratio  as 
all  producer  milk  received  at  such  plant 
during  the  month. 


91033.46 
29.  Section  1033.46  is  removed. 


S  1033.50   [Removed] 
30.  Section  1033.50  is  removed. 


9103331   medseUnelsd  as  9 1033J0  and 
Amended] 

31.  Section  1033.51  is  re-designated  as 
9 1033.50  and  amended  by  changing  the 
reference  "9 1033.53"  in  the  introductcHy 
language  to  "9 1033.52",  the  referaice 
"9  1033.51a"  in  paragraph  (b)  to 

"9  1033.51(b)".  the  reference  "9  1033.50" 
in  paragraph  (b)(1)  to  "9 1033.50(a)",  and 
the  reference  "9  1033.51a''  in  paragraph 
(b)(2)  to  "9  1033.51(b)". 

32.  A  new  9  1033.51  is  added  to  read 
as  follows: 


91033.51 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  WisctHisin.  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  For  such  adjustment  the 
butterfat  differential  pursuant  to 

9  1033.73  shall  be  used. 

(b)  The  basic  Class  U  formula  price 
for  the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

9 1033.51(a)  for  the  second  preceding 
month  plus  or  minus  the  cunonnt 
computed  pursuant  to  paragraphs  (b)  (1) 
thioo^  (4)  of  this  secticm: 
(1)  The  gross  values  per 
hundredwei^t  of  aiilk  used  to 
manufacture  cheddar  cheese  and  butter^ 


nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 
9  1033.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days  of 
the  preceding  month  and,  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and  - 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shaU 
be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yMd  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  {Hoportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  fw  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfet  dry  milk 
production  for  the  States  of  Minnesota 
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and  Wisconsin,  as  reported  by  the 
National  Agrioiltural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry  milk. 
(4]  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2]  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (b)(3)  of  this  section. 

Siosasia   [Ramovad] 
33.  Section  1033.51a  is  removed. 

91033^    (Radeslgnatadaa  1033.52  and 


1 

34.  Section  1033.53  is  re-designated  as 
{  1033.52,  and  amended  by  changing  the 
reference  "§  1033.51(a)"  in  paragraph  (a) 
introductory  text  to  "8  1033.50(a)".  the 
reference  "5  1033.6"  in  paragraph  (a)(1) 
to  "5  1033.2",  and  the  reference 

"§  1033.46  (a)(1)  through  (a)(12)  and  the 
corresponding  steps  of  9  1033.46(b)"  in 
paragraph  (b)  to  "9  1033.44(a)(1)  through 
(a](12)  and  the  corresponding  steps  of 
9  1033.44(b)". 

35.  A  new  9  1033.53  is  added  to  read 
as  follows: 

91033.53    Announcamant  Of  daaa  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  in  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9  1033.50(b), 

91033.56    [Rwnovad] 

36.  Section  1033.56  is  removed. 

37.  Section  1033.60,  is  revised  to  read 
as  follows: 

9  1033.60    Handtor'svahMofmiNtfor 
computing  unHonn  prica. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  admhiistrator 
shall  determine  for  each  month  the 
value  of  milk  for  each  pool  plant  of  each 
handler  and  for  each  handler  pursuant 
to  9  1033.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  9 1033.44(c)  and  the  pounds 
of  bulk  fluid  milk  products  received  &x)m 
a  pool  plant  operated  by  a  cooperative 
association  pursuant  to  9  1033.43(d)  in 
each  class  as  determined  pursuant  to 

§  1033.42(a)  by  the  applicable  class  price 
and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 


i  1033.44(a)(14)  and  the  corresponding 
step  of  1 1033.44(b)  by  the  applicable 
class  price,  as  adjusted  by  the  butterfat 
differential  specified  in  9  1033.73; 

(c)  Add  the  amount  obtaioed  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  or  Class  n  price  for  the 
current  month,  as  the  case  may  be,  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  n  pursuant  to  9  1033.44(a)(g)  and 
the  corresponding  step  of  9  1033.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  at  the  pool  plant  and  Class 
III  price,  both  for  the  current  month,  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  1033.44(a)(7)  (i)  through  (iv) 
and  the  corresponding  steps  of 

9  1033.44(b),  except  that  for  receipts  of 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  9  1033.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  steps  of 
9  1033.44(b)  the  Class  I  price  shall  be 
adjusted  to  the  location  of  the  transferor 
plant  (but  not  to  be  less  than  the  Class 
in  price);  ^^ 

(e)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  adjusted  for 
the  location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received,  but  not  to  be  less 
than  the  Class  Ul  price,  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  9  1033.44(a)(ll)  and  the 
corresponding  step  of  9  1033.44(b), 
excluding  such  skim  milk  or  butterfat 
disposed  of  to  such  plant  by  handlers 
under  this  or  any  other  order  issued 
pursuant  to  the  Act  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  on  any  other  payment 
obligation  under  this  or  any  other  order; 

(f)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
appUcable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(g)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  9  1033.76(c). 


91033.61    [Amandad] 

38.  Section  1033.61  is  amended  by 
changing  the  reference  "9  1033.60(g)"  in 
paragraph  (f)(2)  to  "9  1033.60(e)". 

91033.70  [Amandad] 

39.  In  9  1033.70,  paragraph  (c)  is 

removed  and  paragraph  (a)  is  revised 
and  paragraph  (b)  is  added  to  read  as 
follows: 

(a)  All  payments  made  by  handlers 
pursuant  to  99  1033.71, 1033.76,  and 
1033.77  shall  be  deposited  in  this  fund, 
and  all  payments  made  pursuant  to 

99  1033.72  and  1033.77  shall  be  made  out 
of  this  fund; 

(b)  The  difference  between  the 
amount  added  pursuant  to  9  1033.61(e) 
and  the  amount  resulting  from  the 
subtraction  pursuant  to  9  1033.61(g) 
shall  be  deposited  in,  or  withdrawn 
from,  this  fimd,  as  the  case  may  be. 

40.  Section  1033.71  is  amended  by 
changing  the  reference  "paragraph  (c)" 
in  paragraph  (a)  and  the  introductory 
text  of  paragraph  (b)  to  "paragraph  (d)", 
changing  the  references  "9  1033.60(g)"  in 
paragraph  (b)  introductory  text  and 
paragraph  (b)(1)  to  "9  1033.60(e)", 
redesignating  paragraph  (c)  as 
paragraph  (d).  adding  a  new  paragraph 
(c),  and  revising  the  introductory  text  of 
redesignated  paragraph  (d)  to  read  as 
follows: 

91033.71  Paymanta  to  tit*  marlcal 
adminlatrator. 
***** 

(c)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  operating  a 
distributing  plant  that  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
Individual  handler  pooling  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  milk  in  filled  milk  is 
disposed  of  from  such  plant  as  route 
disposition  in  marketing  areas  regulated 
by  two  or  more  marketwide  pool  orders, 
the  reconstituted  skim  milk  assigned  to 
Class  I  shall  be  prorated  according  to 
the  route  disposition  in  each  marketing 
area;  and 

(2)  Compute  the  value  of  the  quantity 
of  reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  at  the 
Class  I  price  under  this  part  applicable 
at  the  location  of  the  other  order  plant 
(not  to  be  less  than  the  Class  m  price) 
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and  subtract  its  value  at  the  Qass  ID 
price. 

(d)  The  foUowring  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 


91033.72   [Amendwl] 

41.  Section  1033.72  is  amended  by 
changing  the  reference  "9 1033.75"  in 
paragraph  (b)(2)  to  "9  1033.86"  and  the 
reference  "9  1033.71(c)(2)"  in  paragraph 
(e)(2)  to  "9  1033.71(d)(2)". 

42.  Section  1033.74  is  revised  to  read 
as  follows: 

91033.74  Plant  location  a(qustm«nt*  for 
prodiic*r*and  on  nonpod  mUk. 

(a)  The  uniform  price  for  producer 
milk  at  a  plant  outside  the  Central  Zone 
shall  be  the  Central  Zone  uniform  price 
adjusted  according  to  the  location  of  the 
plant  at  the  rates  set  forth  in 

9 1033.52(a);  and 

(b)  For  the  purpose  of  computations 
pursuant  to  9  1033.71(b)(1),  the  weighted 
average  price  shall  be  adjusted  at  the 
rate  set  forth  in  9  1033.52(a)  that  is 
applicable  at  the  location  of  the  nonpool 
plant  from  which  other  source  milk  was 
received. 

91033.75  [R*d*signated  a*  9  1033.86] 

43.  Section  1033.75  i«  re-designated  as 
9  1033.86  and  the  title  of  re-designated 

9  1033.86  is  revised  to  "Deduction  for 
marketing  services." 

91033.76  [R*d*slgnatMla*91033J5and 
Ani*nd*d] 

44.  Section  1033.76  is  re-designated  as 
9  1033.85,  the  title  of  re-designated 

9  1033.85  is  revised  to  "Assessment  for 
order  administration.",  and  re- 
designated 9  1033.85  is  amended  by 
changing  the  following  references: 

a.  In  paragraph  (a),  the  reference 
"9  1033.16(c)"  is  changed  to 

"9  1033.9(c)". 

b.  In  paragraphs  (a)  and  (b),  the 
reference  "9  1033.45(d)"  is  changed  to 
"9  1033.43(d)". 

c.  In  paragraph  (c),  the  reference 

"9  1033.46la)(6),  (a)(7).  and  (a)(ll)  and 
the  corresponding  steps  of  9  1033.46(b)" 
is  changed  to  "9  1033.44(a)(7)  and  (a)(ll) 
and  the  corresponding  steps  of 
9  1033.44(b)":  and  the  reference 
"9  1033.60(g)"  is  changed  to 
"9  1033.60(e)". 

d.  In  paragraph  (d)(2],  the  reference 
"9  1033.57(b)(2)(ii)"  is  changed  to 

"J  1033.76(b)(2)(ii)". 

9 1033  '  /    [R*d**i8nat*d  a*  9 1033.76] 

45.  Section  1033.57  is  re-designated  as 
9  1033.76,  and  re-designated  9  1033.76  is 
amended  by  revising  the  section 
heading,  changing  the  reference 


"1 1033.32(b)"  in  the  introductory 
language  and  in  paragraph  (a)(l)(ii]  to 
"9  1033.31(b)".  the  reference 
"9  1033.60(g)"  in  paragraph  (a)(l)(i)  to 
"9  1033.60(e)",  and  the  reference 
"9  1033.12(b)"  in  paragraph  (a)(l)(ii)  to 
"9  1033.7(b)";  revising  paragraphs  (b)(3) 
and  (b)(5)  and  adding  a  new  paragraph 
(c)  to  read  as  follows: 

9 1033.76    PayiiMiila  by  handtor  op*ratlnQ 
a  pertWIy  rcQulalad  diili  IbulbiQ  plant. 
*       *       •       •       • 

(b)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  (not  to  be  less  than 
the  Class  III  price)  subtract  its  value  at 
the  weighted  average  price  applicable  at 
such  location  (not  to  be  less  than  the 
Class  III  price),  and  add  the  amount 
obtained  from  multiplying  the  pounds  of 
labeled  reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price]  and  the  Class  III  price. 

46.  The  center  headings  in  part  1033 
would  be  removed  and  new  center 
headings  would  be  added  to  precede  the 
redesignated  sections  as  follows: 


a.  Preceding  9  1033.1,  "General 
Provisions"; 

b.  Preceding  9  1033.2,  "Definitions": 

c.  Preceding  9  1033.3a  "Handler 
Reports"; 

d.  Preceding  9  1033.40,  "Classification 
of  Milk"; 

e.  Preceding  9  1033.50,  "Class  Prices"; . 

f.  Preceding  9  1033.60,  "Uniform 
Price"; 

g.  Preceding  9  1033.70,  "Payments  for 
Milk":  and 

h.  Preceding  9  1033.85, 
"Administrative  Assessment  and 
Mari(eting  Service  Deduction". 

PART  1036~MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.15  is  revised  to  read  as 
follows: 

91036.15  Fluid  mOk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
fitizen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cidtured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  to  not  more  than  50 
percent  total  milk  solids,  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  esijecially  prepared  . 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  tJie 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1036.16  is  revised  to  read  as 
follows: 

91036.16  Fkitd  cream  producL 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen  . 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
Ingredients. 
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3.  A  new  {  103&21  Is  added  under  die 
heading  "DefinitionB''  to  read  as  follows: 

S  1036.21    CofiMnsf^cW  food  pcoceaalnQ 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  aind  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  SS  1036.13. 1038.41  and 
1036.52. 

4.  Section  1036.40  is  revised  to  read  as 
follows: 


9103MO    CtasMS  or  utMzation. 

Except  as  provided  in  S  1036.4Z  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
{  1036.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  11  milk.  Oass  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(l]  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification-  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lo»vfat  cottage 
cheese,  dry  curd  cottage  cheese.  Ricotta 
cheese,  farmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft, 
high-moisture  dieese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 


dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk  Class  m  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  ni  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  btdk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)-{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i>-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 


the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(l]  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  §  1036.15  and  the  fluid 
cream  product  definition  ptu^uant  to 

S  1036.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
9 1036.41(a)  to  the  receipts  specified  in 
S  1036.41(a)(2)  and  in  shrinkage 
specified  in  §  1036.41(b)  and  (c). 

5.  Section  1036.41  is  revised  to  read  as 
follows: 

S  1036.41    SMnkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  {  1036.30.  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assigiunent  of 
shrinkage  of  skim  milk  and  butterfat 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of  this 
section  which  was  received  in  bulk  fluid 
form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

S  1036.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  handler  described  in 

S  1036.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant  except 
that  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
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tests  determined  ftom  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  wUch 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  in 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  11  or  Class  III  classification 
is  requested  by  the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  fransferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amoimts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1).  (b)(2),  (b)(4).  (b)(5). 
and  (b)(6)  of  this  section;  and 

(c)  llie  quantity  of  skim  milk  and 
butterfat  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  S  1036.9(b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measiu^ment  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

6.  Section  1036.42  is  amended  by 
revising  paragraph  (c](3](iv)  to  read  as 
follows: 

91036.42    CteuMcatkHi  of  trvwtafs  and 


(c)  •  •  • 

(3)  *  •    * 

(iv)  To  the  extent  that  Class  I 
utilization  is  not  so  assigned  to  it  the 
skim  milk  and  butterfat  so  transferred  or 
diverted  shall  be  classified  as  Class  II 


milk  to  the  extent  Class  D  utilization  is 
available  and  the  remainder  as  Class  in 
milk;  and; 

•  *       *       •       • 

7.  Section  1036.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vi), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a](12)  and  (a)(13)  by 
replacing  the  semicolon  at  the  end  of 
paragraph  (a)(2)  and  the  colon  at  the 
end  of  the  introductory  text  of 
paragraph  (a)(13)  with  a  period  and 
adding  the  following  sentences 
immediately  thereafter,  as  follows: 

91036.44   CtenMcatlon  Of  producar  mlHL 

•  •        •       •       • 

(a)  *  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  firom  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a](7](vi)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vi)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(13]  of  this  section 
on  the  same  basis  as  concentrated  milk. 

•  •        •        •        • 

(9)  Subfract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  in,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  9  1036.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

•  •        •        •        • 

(12)*  *  *  Skim  milk  in  receipto  of 
concentrated  fluid  milk  products  shall 


also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  in 
use. 

*  •       •       *       • 

(13)  *  •  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vi) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  in  use. 

*  •        •        •        • 

8.  Section  1036.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (d),  replacing  the  period  after 
paragraph  (e)  with  ";",  revising 
paragraph  (f)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 


91096JO 
computing 


vahMof 
prfoo. 


(f)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  lU  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(g)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  9  1036.76(c). 

9.  Section  1036.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

9 1036.76    Psymonts  by  handtor  oporsting 
a  partlaNy  rsgutatod  dtotribulino  ptant 

*  •        •        •        • 

(b)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant 

•  •        •       •       • 

(5)  Add  the  amount  obtained  from 
multtplying  the  pounds  of  labeled 
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reconstituted  milk  included  In  paragraph 
(b)(3)  of  this  section  bjr  the  diiference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  m  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  QI  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  ni  price)  and  the  Class  III  price. 

PART  1040— MJLK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  104ai5  is  revised  to  read  as 
foUows: 

Sl<Mai5    Fluid  ntfk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 


wei^t  less  than  6.5  percent  nonfat  raiUc 
solids,  and  wfaey.  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  die 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  104ai6  is  revised  to  read  as 
follows: 


S104ai<    Fluid  CTMMn  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1040.19  is  added  to  read  as 
follows: 

f  1040.19    Conunerdal  food  pcoc— sing 
estanwsnBsewt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consimier-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  {{  1040.13, 1040.41  and 
1040.52. 

4.  Section  1040.40  is  revised  to  read  as 
follows: 


(1040.40    Ctasaee  Of  Utilization. 
Except  as  provided  in  {  1040.42.  all 

skim  milk  and  butterfat  required  to  be 

reported  by  a  handler  pursuant  to 

S  1040.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  diis  section: 


(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  fanners  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  fix)zen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
^milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  in  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (bKl)  of  this  section  in  bulk 
form: 


F»dwd  ItoiMw  /  Vol  56.  Na  226  /  Friday.  Nowmbef  C  IWl  /  PW)|wed  tbOm 


(3)  In  fluid  milk  products  and  products 
spedfled  in  paragraph  (bKl)  and 
paragraphs  (bM4)(iHtv)  of  this  sectkm 
that  are  disposed  <rf  by  a  handler  for 
animal  feed: 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (bHl) 
and  paragraphs  (bM4Mi)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator: 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  Quid  milk  product  definition 
pursuant  to  i  1040.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1040.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1040.41(a)  to  the  receipts  specified  In 
S  1040.41(a)(2)  and  in  shrinkage 
specified  in  S  104a41(b)  and  (c). 

5.  Section  1040.42  is  amended  by 
revising  paragraphs  (d)(2)(vi]  and  (vii)  to 
read  as  follows: 

Sl04a42   ClassJflcatkM)  of  transfers  and 


(<!)••• 

(2)  *  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  U  utilization, 
and  then  to  Class  m  utilization  at  sudi 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  die  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  U  ulilixadoo.  then  to 
any  remaining  Class  01  utiUxatkm.  and 


then  to  Class  I  utlHiation  at  such 

nonpool  plant  and 

•  •        •       •       • 

B.  SecUon  10WU4  Is  amended  by 
revising  paragraph  (aM2),  revising  the 
introductory  text  of  paragraph  (aXT). 
adding  a  new  paragraph  (a)(7)(vii). 
revising  paragraph  (aN9)  and  amending 
paragraphs  (aXll)  and  (a)(12)  by 
replacing  the  aemi-colon  and  colon. 
respectively,  at  the  end  of  the 
introductoiy  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  folkiws: 

(104044   CtaaaWeaiion  of  producer  adk. 

•  •        *        •        • 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounids  of  skim 
milk  In: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  anv  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  sludl  apply  only  If  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month: 
.        •        *        •       • 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 

of  the  following: 

•  •        •  -      •       « 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  CSass  UL  the  pounds  vi 
skim  milk  in  fluid  milk  products  and 
products  specified  in  1 104a40(bHl)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  104044(a)(2Kii).  (a)(5)  and 
(aK7Ki)  of  this  section: 

(11)*  *  *  Skim  milk  In  receipts  of 
coooentrated  fluid  milk  products  shall 
also  be  subject  to  the  prantkm  set  focth 


in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Qass  ID 
use. 
•       •       •       •       • 

(12)*  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  In  paragraph  (8)(7)(vU) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  In  sequence 
beginning  with  Class  in  use, 

7,  Section  1040.60  is  amended  by 
removing  "and"  after  the  T  In 
paragraph  (f),  replacing  the  period  after 
paragraph  (g)  with  •*;".  revising 
paragraph  (h),  and  adding  a  new 
paragraph  (i)  to  read  as  follows: 

f1040JlO 


(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  1 1040.7e(c). 

0.  Section  104a7e  is  amended  by 
revising  paragraphs  (sKS)  and  (a)(S)  and 
by  addj^  a  new  paragraph  (c)  to  read 
as  follows: 

S104a76   Payments  by  haodtaroparalino 
a  pailWly  regulated  dIstrtNiting  plant 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  io 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
mnltiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
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(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distriboting  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 
•        •        •        •        * 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  hxim  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.6  is  revised  to  read  as 
follows: 

{1044.6    Fluid  mUc  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  sohds,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  ierm  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 


containers,  any  product  that  contaiiu  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  A  new  ( 1044.18  is  added  to  read  as 
follows: 

S  1044.16    Fluid  CTMffl  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1044.20  is  added  under 
"General  provisions  and  definitions"  to 
read  as  follows: 

91044.20    Product  prICM. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  S  1044.51(b): 

(a)  Butter  price.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
thiDugh  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  ^e  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national  holidays. 
For  any  week  that  the  Exchange  does 
not  meet  to  establish  a  price,  the  price 
for  the  following  week  shall  be  the  last 
price  that  was  established. 


(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average,  for 
the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area, 
as  reported  and  pubhshed  weekly  by  the 
Dairy  Division,  Agricultural  Mariceting 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  imtil  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is  a 
daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  price  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  edible  whey 
powder  (beginning).  The  prices  used 
shall  be  the  prices  (using  the  midpoint  of 
any  price  range  as  one  price)  of  edible 
whey  powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The  ' 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported.  A  work-day  is  each 
Monday  through  Friday  except  national 
holidays. 

4.  A  new  S  1044.21  is  added  under  the 
heading  "General  provisions  and 
definitions"  to  read  as  follows: 

9  1044.21    Commercial  food  processing 
MtabHshment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
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to  diversions  to  i^ants,  lodiiding  but  not 
limited  to,  provision*  in  ||  1044.14, 
1044.41  and  1044.53. 

5.  Section  1044JZ2  is  amended  by 
revising  paragraphs  (iK1)(tii)  and  adding 
a  new  paragraph  (iM3)  to  read  as 
follows: 

91044.22    AddRiontf  duties  of  the  market 


(i)  •  •  * 

(iii)  The  Class  ID  price  for  the 
preceding  month;  and 

(2)  *  *  • 

(3)  On  or  before  die  IStfa  day  of  eadi 
month  die  Qass  n  price  for  the 
following  month  computed  pursuant  to 
9  1044.S0(b). 


91044.40  [Removed] 

91044.41  [Redesigneted  as  9 1044.40] 
6.  Section  1044.40  is  removed  and 

9  1044.41  is  re-designated  as  9  1044.401 
and  revised  to  read  as  follows: 

91044.40   CiaseesofutMzation. 

Except  as  provided  in  S  1044.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1044.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  die  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  in  milk. 

(b)  Class  11  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  ^iroduct, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  tfie  end 
of  the  month  of  the  products  specified  in 
paragraph  (bKl)  of  this  section; 

(3)  In  DuUc  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  oomisercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  oommerdal 
food  processing  establisfaanent  for  the 
purpose  of  verification.  CMierwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  riootta 
cheese,  fanners  cheese,  pot  cheese. 
Creole  cheese,  and  any  sissilar  soft 
high-moisture  cheese; 


(ii)  Milkshake  and  ice  miUc  mixes  (or 
bases),  frozen  desserts,  and  froxen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-halt  sour 
cream  mixtures  containing  nonmiik 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  0  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  niixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
Infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aau  HI  milk.  Class  m  milk  shall 
be  ail  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dty  form; 

(iv)  Any  coooentrated  milk  product  in 
bulk  fluid  fonn  that  is  used  to  produce  a 
Class  in  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2J  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (bHl)  paragraphs 
(b)(4)  (i)-(iv)  of  this  section  that  are 
disposed  of  by  a  handler  for  animal 
feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i>-(iv)  of  this 
section  that  are  dinaped  by  a  handler. 
Hie  market  administrator  may  require 
notification  by  the  handler  ei  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  vcsify  such 
disposition,  in  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  nodficatiaB  off  so(^ 
dumping  is  not  pessiMs.  or  if  die  market 


administrator  so  requires,  the  kandlar 
must  notify  the  market  administrator  oa 
the  next  business  dajr  tollowiog  such 
use: 

(5)  In  fluid  milk  products  and  prododa 
specified  in  paragraph  (bHl)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  tn  a  similar  occurrence  beyofxl 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  motfified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (bXl)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
die  fluid  milk  product  definition 
pursuant  to  9  1044.6  and  the  fluid  cream 
product  definition  pursuant  to  9 1044.16; 
and 

(7)  fai  shrinkage  assigned  pursuant  to 
9  1044.41(a)  to  the  receipts  specified  in 
9  1044.41(a)(2)  and  in  shrinkage 
specified  in  \  1044.41  (b)  and  (cV 


91044.42  (Redeetgnatedaa  9 164441] 

7.  Section  104442  is  re-designated  as 
9  1044.41  and  revised  to  read  as  follows: 


9104441 

For  purposes  of  classifying  all  skim 
milk  and  butterfet  to  be  repwted  by  a 
handler  pursuant  to  9  1044.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  Hie  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat 
respectively,  at  each  fluid  milk  plant  to 
the  respective  quantities  of  skim  milk 
and  butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (bHl)  through  (b)(6)  of  dds 
section  on  which  shrinkage  is  allowed 
pursuant  to  sudi  paragraph:  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of  this 
section  which  was  received  fai  bulk  fluid 
form: 

(b)  The  shrinkage  of  sidm  milk  and 
butterfot  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  miOc 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  ia 

9  1044.10(c)); 

(2)  Plus  1.S  percent  of  die  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  handler  described  in 

9 1044.10(c)  and  in  milk  diverted  to  such 
plant  from  another  fluid  milk  plant 
except  diat  in  eidwr  case,  if  die 
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operator  of  the  plant  to  which  the  milk  is 
delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  ftt)m  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero: 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  fluid  milk  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operators  of  both  plants: 

,(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2),  (b)(4).  (b)(5). 
and  (b)(6)  of  this  section:  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  S  1044.10  (c)  or  (d),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

{1044.43    [RcdMigratod  as  S  1044.42] 

8.  Section  1044.43  is  redesignated  as 
§  1044.42,  and  revised  to  read  as 
follows: 

S  1044.42    CtaMMcatfcMi  of  transfers, 
(a)  Transfers  to  fluid  milk  plants. 
Skim  milk  or  butterfat  transferred  in  the 


form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 
plant  to  another  fluid  milk  plant  shall  be 
classified  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

S  1044.44Ca)(ll)  and  the  corresponding 
step  of  9  1044.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  S  1044.44(a)(7)  or 
the  corresponding  step  of  {  1044.44(b), 
the  skim  milk  or  butterfat  so  fransferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  §  1044.44(a)(ll)  or 
the  corresponding  steps  of  S  1044.44(b), 
the  skim  milk  or  butterfat  so  transferred, 
up  to  the  total  of  the  skim  milk  and 
butterfat,  respectively,  in  such  receipts 
of  other  source  milk,  shall  not  be 
classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-  plant. 

(b)  Transfers  to  other  order  plants. 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 
plant  to  an  other  order  plant  shall  be 
classified  in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  fluid  milk  plant 
from  the  other  order  plant  of  skim  milk 
and  butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph 
(b)(1),  (b)(2),  or  (b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  II  or 
Class  ni  milk  to  the  extent  of  such 
utilization  available  for  such 


classification  pursuant  to  the  allocation 
provisions  of  the  other  order 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrator  for 
the  purpose  of  establishing  classification 
under  this  paragraph,  classification  shall 
be  as  Class  I,  subject  to  adjustment 
when  such  information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utihzation  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk:  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  fransferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
S  1044.40. 

(c)  Transfers  to  producer-handlers 
and  to  exempt  plants.  Skim  milk  or 
butterfat  in  the  following  forms  that  is 
fransferred  from  a  fluid  milk  plant  to  a 
producer-handler  under  this  or  any  other 
Federal  order  or  to  an  exempt  plant 
shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
adminisfrator,  if  fransferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  fransferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonfluid  milk  plants.  Skim  milk  or 
butterfat  fransferred  or  diverted  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  nonfluid  milk  plant  that  is  not  an 
other  order  plant,  a  producer-handler 
plant  or  an  exempt  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  fransferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  fransferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonfluid 
milk  plant's  utilization  to  its  receipts  as 
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set  forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
hancUer  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1044.30  for  the  month 
within  which  sach  fransaction  occurred; 
and 

(B)  The  nonfluid  milk  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
adminisfraton 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonfluid  milk  plant  and  fransfers  of 
packaged  fluid  milk  products  frt>m  such 
nonfluid  milk  plant  to  plants  fully 
regulated  thereunder  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants: 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  frt>m  the 
nonfluid  milk  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonfluid  milk  plant  to 
a  plant  fully  regulated  under  any 
Federal  milk  order,  to  the  extent  that 
such  fransfers  to  the  regulated  plant 
exceed  receipts  of  fluid  milk  products 
from  such  plant  and  are  allocated  to 
Class  I  at  the  fransferee-plant,  shall  be 
assigned  to  the  extent  possible  in  the 
foUowring  sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonfluid  milk  plant 
shall  be  assigned  to  the  extent  possible 
in  the  following  sequence: 

(A)  To  such  nonfluid  milk  plant's 
receipts  from  dairy  farmers  who  the 
market  adminisfrator  determines 


constitute  regular  sources  of  Grade  A 
milk  for  such  nonfluid  milk  plant;  and 

(B)  To  such  nonfluid  milk  plant's 
receipts  of  Grade  A  milk  from  plants  not 
fully  regulated  under  any  Federal  milk 
order  which  the  market  adminisfrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonfluid  milk 
plant: 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  I  utilization,  then  to 
Class  II  utilization,  and  then  to  Class  in 
utilization  at  such  nonfluid  milk  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonfluid  milk  plant  frx>m 
fluid  milk  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonfluid  milk  plant;  and 

(viii)  In  determining  the  nonfluid  milk 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  fransferred 
from  such  nonfluid  milk  plant  to  a  plant 
not  fully  regulated  under  any  Federal 
milk  order  shall  be  classified  on  the 
basis  of  the  second  plant's  utilization 
using  the  same  assignment  priorities  at 
the  second  plant  that  are  set  forth  in 
paragraph  (d)(2)  of  this  section. 

S  1044.45    [Rsdeslgrwtsd  as  (1044^1 

9.  Section  1044.45  is  re-designated  as 
S  1044.43,  and  revised  to  read  as 
follows: 

$1044.43    Qsneral  dassifleatlon  rulss. 

In  determining  the  classification  of 
producer  milk  pursuant  to  {  1044.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
adminisfrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  S  1044.30 
and  shall  compute  separately  for  each 
fluid  milk  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

S  1044.10  (c)  or  (d)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §9  1044.40, 
1044.41,  and  1044.42; 

(b)  If  any  of  the  water  contained  in  the 
.  milk  from  which  a  product  is  made  is 

removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 


of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  9  1044.10(c)  or 
(d)  shall  be  determined  separately  &x>m 
the  operations  of  any  fluid  milk  plant 
operated  by  such  cooperative 
association. 

(d)  Bulk  fluid  milk  products 
fransferred  or  diverted  from  a  fluid  milk 
plant  operated  by  a  cooperative 
association  to  another  fluid  milk  plant 
shall  be  classified  in  accordance  with 
the  rules  set  forth  in  9  1044.42(a)  and  the 
value  thereof  at  class  prices  (applicable 
at  the  location  of  the  fransferee-plant) 
shall  be  used  to  compute  the  receiving 
handler's  net  obligation  for  such  milk 
pursuant  to  9  1044.60. 

91044.46    [Rsdsslgnated  —  9 1044^1 

10.  Section  1044.46  is  re-designated  as 
9  1044.44  and  revised  to  read  as  follows: 

91044.44   CtsssHlcatlon  Of  produosr  mNk. 

For  each  month  the  market 
adminisfrator  shall  determine  the 
classification  of  producer  milk  at  each 
fluid  milk  plant  described  in  9  1044.10(a) 
by  allocating  the  plant's  receipts  of  skim 
milk  and  butterfat  to  its  utilization 
pursuant  to  paragraphs  (a)  through  (c)  of 
this  section. 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subfract  fi-om  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

9  1044.41(b); 

(2)  Subfract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  oi;der  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order  and 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
fluid  milk  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
fit>m  any  other  order  plant,  except  that 
to  be  subfracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 
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(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remaioder 
of  such  receipts; 

(4)  Subtract  firom  the  poonds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  speciHed  in  i  1044.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  S  1044.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n.  This  paragraph  (a)(5)  shall 
apply  only  if  the  fluid  milk  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to.  any  product  specified  in 

9  1044.40(b).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7](vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(5]  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  {  1044.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)(4). 
{a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  unregulated  supply 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 


reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fhiid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  D  and  Class  ID.  in 
sequence  beginning  with  Class  III: 

(i)  Receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests 
classification  other  than  Class  I.  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  11  and  Class  HI 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a)(7)(v),  and 
(a)(8](i)  of  this  section  which  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)(A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  III 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  fluid  milk  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
fluid  milk  plant  of  the  handler)  by  an 
amount  equal  to  such  excess  quantity  to 
be  subtracted,  and  the  pounds  of  skim 
milk  in  Class  I  shall  be  decreased  by  a 
like  amount  In  such  case,  the  potmds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
fluid  milk  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Qass  I  at  this 
allocation  step  (exclusive  of  transfers 
between  fluid  milk  plants  of  the  same 
handler)  at  all  fluid  milk  plants  of  the 
handler 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  fluid  milk  plants  of  the 
handler  of  producer  milk,  fluid  milk 
products  from  fluid  milk  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  (mler  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 


remaining  at  this  fluid  milk  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler,  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  0  or  Class  ID  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  ID  ' 

combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1044.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Qass  in  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(11)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
the  total  pounds  of  skim  milk  remaining 
in  each  class  in  all  fluid  milk  plants  of 
the  receiving  handler 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraphs  (a)(7)(vi)  and 
(a)(6)  (i)  and  (ii)  of  this  section.  Skim 
milk  in  receipts  of  concentrated  fluid 
milk  products  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use;  and 

(ii)(A)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  in  bulk 
from  an  other  order  plant(s),  in  excess  in 
each  case  of  similar  transfers  to  the 
same  plant,  that  were  not  subtracted 
pursuant  to  paragraph  (a)(8)(iii)  of  this 
section; 

(B)  Should  such  proration  result  in  the 
amount  to  be  subtracted  from  any  class 
exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  fluid  milk 
plant  at  which  such  skim  milk  was 
received,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  to  the 
amount  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  class  shall  be 
decreased  a  like  amount.  In  such  case 
the  utilization  of  milk  at  other  fluid  milk 
plant(8)  of  such  handler  shall  be 
adjusted  in  the  reverse  direction  by  an 
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identical  amount  in  sequence  beginning 
with  the  nearest  other  fluid  milk  plant  of 
such  handler  at  which  such  adjustment 
can  be  made; 

(12)  Subfract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  other  fluid  milk  plants  according  to 
the  classification  of  such  products 
pursuant  to  f  1044.42(a).  Skim  milk  in 
receipts  of  concentrated  fluid  milk 
products  and  receipts  specified  in 
paragraph  (a)(7)(vii)  of  this  section  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  estabUshes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  in 
use:  and 

(13)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  OL  Any 
amount  so  subfracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
pursuant  to  paragraph  (a)(13)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

{1044,50   [Removed] 
11.  Section  1044.50  is  removed 


11044.51    CRedeelgnef  d  —  }  1044.501 

12.  Section  1044.51  is  re-designated  as 
S  1044.50  and  is  amended  in  the 
introductory  text  by  changing  the 
reference  "i  1044.52"  to  "5  1044.53", 
revising  paragraph  (b),  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

S1044J0   CtaaspriCM. 

•        •        •       •        •    - 

(b)  Class  II price.  The  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  adminisfrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  0 
formula  price  computed  pursuant  to 
S  1044.51(b)  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 


second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding  month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  1 1044.51(a)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  U 
formula  prices  computed  pursuant  to 

1 1044.51(b). 

(c)  Class  UI price.  The  Qass  m  price 
shall  be  the  basic  formula  price  for  the 
month. 

13.  A  new  f  1044.51  is  added  to  read 
as  follows: 


11044.51    Basic  fonrnriaprtCM. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufactiiring  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment  the 
butterfat  differential  pursuant  to 

S  1044.62  shall  be  used. 

(b)  The  basic  Class  II  formula  price 
for  the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

S  1044.Sl(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 
S  1044.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  firet  15  days  of 
the  preceding  month  and.  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Pro-am  for  edible  whey 
and  multiply  any  positive  diffefenoe  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 


(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Mce 
Support  Program  for  butter  and 

{B]  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amoimts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighing  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (2)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  subparagraphs  is 
of  the  total  of  the  data  represented  in 
paragraphs  (3)(i)  and  (ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Miimesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry  milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (2)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (3)  of  this  section. 

S1044J0   [Amsmtod] 

14.  Section  1044.60  is  amended  by 
changing  the  words  "Class  U"  in 
paragraph  (c)  introductory  text  and 
paragraph  (c)(2)  to  "Class  UT,  and  by 
r-hanging  references  as  follows: 

In  paragraph  (a),  the  reference 
"t  1044.46(c)"  is  changed  to  read 
"§  1044.44(c)". 

In  paragraph  (b).  the  reference 
"1 1044.46(a)(0)"  U  changed  to  read 
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"S  1044.44(a)(13)".  and  the  reference 
"§  1044.46(b)"  is  changed  to  read 
"8  1044.44(b)". 

In  paragraph  (c)(1),  the  reference 
"S  1044.46{a}(5]  and  the  corresponding 
step  of  S  1044.46(b)"  is  changed  to  read 
"i  1044.44(a)(9)  and  the  corresponding 
step  of  8  1044.44(b)." 

In  paragraph  (c)(2),  the  reference 
"8  1044.46(a)(7)(i)  and  the  corresponding 
step  of  8  1044.46(b)"  is  changed  to  read 
"8  1044.44(a)(8)(i)  and  the  corresponding 
step  of  8  1044.44(b)." 

(1044.63    (Aimndedl 

15.  Section  1044.63  is  amended  by 
changing  the  reference  "8  1044.51"  to 
"8  10+4.50". 


81044.71    (AnwfMtod] 

16.  In  8  1044.71,  the  reference 
"8  1044.46(a)(3)  and  (7)(i)  and  the 
corresponding  steps  of  8  1044.46(b)"  is 
changed  to  read  "8  1044.44(a)(2)(ii). 
(a)(5)  and  (a)(7)(vi)  and  the 
corresponding  steps  of  8  1044.44(b)." 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINQTON- 
EVANSVILLE  MARKETING  AREA 

1.  Section  1046.15  is  revised  to  read  as 
follows: 

8  1040.15    Fluid  mMk  product 

(a)  Except  as  provided  in  paragraph 
(bj  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  oiltured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1046.16  is  revised  to  read  as 
follows: 


81040.10    FWd  crMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  8  1046.19  is  added  to  read  as 
follows: 

81040.19    Commercial  food  procMsIng 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  88  1046.13, 1046.41  and 
1046.52. 

4.  Section  1046.40  is  revised  to  read  as 
follows: 


81040.40    Claaaat  Of  uURzatioa 

Except  as  provided  in  8  1046.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
8  1046.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 


(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)ofthissecUon; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  In 
bulk  fluid  form  that  is  used  to  produce  a 
Class  ni  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(l]  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i}--(iv]  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
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having  the  oppcrttmity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  Uiis 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(8)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  diat  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  8  1046.15  and  the  fluid 
cream  product  definition  pursuant  to 
8  1046.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
8  1046.41(a)  to  the  receipts  specified  in 
8  1046.41(a)(2)  and  in  shrinkage 
specified  in  8  1046.41(b)  and  (c). 

5.  Section  1046.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 

81040.42    Ctaasification  of  transfers  and 


(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  D  utilization, 
and  then  to  Class  ID  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1046.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)( viii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 


sentences  immediately  thereafter,  to 
read  as  foUowK 


y    S^^^^^fcr^^P       ^^eo^^^VOe^l^^^aM^VO  ^^%  p^e^^VR^^^^H 


(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlera  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  If  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  •        •        •        • 

(7)  Subtract  in  the  order  specified 
below  firom  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(viii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(viii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

•  •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class.  In  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  8  1046.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(l) 
of  this  section: 

(11)*  *  *  Skim  milk  In  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Qass  III 


paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  ID 
use. 
•       «       •        •        • 

7.  Section  1046.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";",  revising 
paragraph  (g)  and  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 


(12)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph 
(a)(7)(viii)  of  this  section  shall  also  be 
subject  to  the  proration  set  forth  in  this 


8104040   Handtar^vaiuaefMailor 
computkiQ  unif ofw  prioa. 

(g)  Subtract  for  reconstituted  milk 
made  frt>m  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  tlM  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  ni  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Qass  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products:  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
8  1046.76(c). 

8.  Section  1046.76  Is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

81040.70 
a  partMly 
•        •        •       •        • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  Included  in  paragraph 
(a)(3]  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  in  price)  and  the 
Class  m  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
pajrments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
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the  producer  milk  used  to  produce  the 
nonfloid  milk  ingredients  at  the 
difference  between  the  Qass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 
«        •        *        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  1 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  QI  price. 

PART  104»-MILX  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.15  is  revised  to  read  as 
follows:  • 

{1049.15    Fluid  mWc  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  ierm  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  die 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1049.16  is  revised  to  read  as 
follows: 


f104S.16    FkiW  CTMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  {  1049.19  is  added  to  read  as 
follows: 

§1049.19    Conwwrclal  food  pfoc— lug 
Mtabiahmmit 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  fllled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  SS  1049.13, 1049.41  and 
1049.52. 

4.  Section  1049.40  is  revised  to  read  as 
follows: 

§1049.40    CtassM  of  utilization. 

Except  as  provided  in  §  1049.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1049.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artiflcial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specifled  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 


(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotts 
cheese,  farmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases],  frozen  desserts,  and  frozen 
dessert  mixes,  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specifled  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4](i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specifled  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specifled  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)-{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notiflcation  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
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having  the  opportunity  to  verify  sudi 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notiflcation  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
Are,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  In  any  modifled  fluid 
milk  product  or  in  any  product  specifled 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  deflnition 
pursuant  to  S  1049.15  and  the  fluid 
cream  product  deflnition  pursuant  to 

S  1049.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
i  1049.41(a)  to  the  receipts  specifled  in 
8  1049.41(a)(2)  and  in  shrinkage 
specified  in  S  1049.41(b)  and  (c). 

5.  Section  1049.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 

§1049.42   Classification  of  trantfm  and 


(d)  •  •  * 
(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  flrst  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  IH  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 

nonpool  plant  and 

*       •       *       •       * 

6.  Section  1049.44  is  amended  by 
revising  paragraph  (a)(2],  revising  the 
introductory  text  of  paragraph  (a)(7). 
adding  a  new  paragraph  (a)(7)(vii). 
revising  paragraph  (a}(9]  and  amending 
paragraphs  (a)(ll)  and  (a](12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 


sentences  immediately  thereafter,  to 
read  as  follows: 

§1049,44   Classification  Of  producer  mML 
***** 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classifled  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specifled 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specifled  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
begiiming  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specifled  in  §  1049.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (8)(5)  and  (a)(7)(i) 
of  this  section; 

(11)*  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  HI 

use. 

***** 

(12)*  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specifled  in  paragraph  (a)(7)(vii] 
of  this  section  shall  also  be  subject  to 
^e  proration  set  forth  in  this  paragraph 


provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

7.  Section  1049.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";"  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
follows: 

§1049.60    Handler's  vakM  of  mWi  for 
computing  uniform  pries. 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
1 1049.7e(c). 

a  Section  1049.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(6)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


§1049.79    Payments  by  handtor 
a  partially  rsjuiatsd  distributing 


(a)  *  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regtilated  distributing  plant 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price]  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 


I 
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nonfluid  milk  ingredients  at  the 
difference  between  the  Clas*  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Qass  III  price]  and 
the  Class  ni  price. 
•        •        •        *        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  ni  price)  and  the  Class  III  price. 

PART  1050— MtUC  IN  THE  CENTRAL 
ILUNOIS  MARKETINQ  AREA 

1.  Section  1050.15  is  revised  to  read  as 
follows: 

{106aiS    PliM  nrtk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  ore 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  soUds,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  Kena  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1060.16  is  revised  to  read  as 
follows: 


S1050.M    FkiM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  {  1050.19  is  added  to  read  as 
follows: 

mm iv    ^uiiHiwffvm  Toiia  proceesinQ 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
estabhshments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  fS  lOSaiS,  1050.41  and 
1050.52. 

4.  Section  1050.40  is  revised  to  read  as 
follows: 


9i05a40 


of  uMbatioa 


Except  as  provided  in  S  1050.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
{  1050.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Qass  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Cyo55  II  milk.  Qass  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 


(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-soUd  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fhiid  form  that  is  used  to  produce  a 
Class  in  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  In  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)-{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-<iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
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having  iIh  of)poit«itjr  to  verify  euch 
dispoaitfoB.  te  anjr  eaea,  dMCtficatfan 
under  lUe  para^wph  NquiTM  a  ImkHv 
to  ma^rtain  adequate  racordi  of  audi 
use.  If  advance  notificatiaa  of  «k1i 
duBpiag  ii  not  poaaibla.  or  if  Km  amket 
adminiairatar  m  lequiies.  the  handler 
mast  aodfy  the  HMiket  iNfaiinialratar  on 
the  next  basinefla  day  ioBowiag  sack 
use; 

(5)  la  fluid  Bilk  prodacte  aad  produeta 
specified  in  paragrapk  (bMl)  of  tya 
seotkH  diet  are  destroyed  or  loat  by  a 
handler  in  a  vehicular  accidaot  ftood, 
fire,  or  in  a  similar  ocaurenoe  bejrond 
the  handler's  control  to  the  exlaat  that 
the  qaantities  deadxifed  or  bat  caa  be 
verified  fron  reoords  aalialactofy  to  the 
market  admiwiatTator; 

(6)  In  skim  milk  in  any  nodified  fluid 
milk  product  or  in  any  product  tptfiified 
in  paragraph  (bj(l)  of  thia  aectiOD  that  ia 
in  excess  of  the  quantity  of  akiat  Bilk  in 
such  product  that  waa  *»^'"'*rr'  widiin 
the  fluid  milk  product  dafii^tkn 
pursuant  to  |  lOSau  and  the  fluid 
cream  product  definition  pursuant  to 

I  lOSaifi:  and 

(7)  In  shrinkage  assigned  puiauaat  to 
1 10Sa41(a]  to  the  receipts  specified  in 
S  1050.41(aK2)  and  in  shrinkage 
specified  in  %  1050.41  (b)  and  (cL 

5.  Section  1050.42  ia  amendedby 
revising  paray-aphs  {dJU^L)  (vQ  and  (vU) 
to  read  as  foQows: 

1106042   ClaaaincaOeiitiiwiataiaaiH 


(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  ranaining  unaaaigned 
receipts  of  bulk  fluid  milk  predicts  at 
the  nonpool  plant  froin  pool  plairts  and 
odier  order  plants  shall  be  aaaijiad.  pro 
raU  auMing  such  plents,  to  die  extaoC 
possible  first  to  any  remaining  Glaaa  I 
utilixatian.  tlMU  to  Ctass  n  utilintioa. 
and  than  to  Class  m  atilisatioB  at  audi 

nODDOOl  PMBt! 

(vii)  Racelpta  of  bulk  fhdd  ereaa 
products  at  the  nonpool  pimU  frtm  pool 
plants  and  other  order  plants  ahall  be 
assigned,  pro  rata  among  auch  planta,  to 
the  extent  poaaibla  first  to  any 
remaining  Class  0  utilization,  dien  to 
any  remaining  Class  III  utilization,  and 
than  to  Claaa  1  atdization  at  auch 
nonpool  plant  and 

6.  Section  106044  ia  amended  by 
revising  paragraph  (a)(2),  revising  the 
introduc^iy  text  of  parapvph  (e)(f). 
adding  a  new  paragraph  (aXTKafi), 
revising  paraf^aph  (a)(9)  and  aaMndk^ 
parapaphs  (a)(ll)  and  (a)(lZ)  by 
replacing  the  colon  at  the  end  of  die 
introductofy  text  of  each  paragraph  widi 
a  period  and  anouig  the  foflowing 


sentences  imnediately  diereafter,  to 
read  aa  foUowa: 

|106fU4   OaaatflcattQoefpraduearayft. 

(■)*•• 

(2)  Subtract  from  die  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  akios 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  dM  extent  dMt  an  equivalent 
amount  of  skim  milk  disposed  of  to  each 
plant  by  handlera  Miy  regalatad  undar 
any  Federal  milk  order  ia  daaaified  and 
priced  as  Claae  I  mdfc  ud  is  not  need  as 
an  ofiset  ior  any  other  payment 
obligatton  nndar  anv  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  hnainnlngnf  Ihii  month. 
This  pangraph  shaU  apply  only  if  dw 
pool  plant  was  aab^act  to  die  provtakms 
of  thto  peragiaph  or  ccnqiarable 
proviaiona  of  another  Federal  mdk  ordar 
in  the  immediateiy  ptaoediag  month; 

(7)  Sidiftract  in  the  order  apeeffied 
below  from  the  poanda  of  aklm  asiUc 
remaining  In  each  daea,  la  aeriea 
begiiming  with  Qass  m.  except  as 
spedfied  in  paragraph  (aKTXvii)  of  diis 
section,  the  pounds  of  skim  milk  in  eadi 
of  the  following: 

(viq  Receipts  of  nonfat  dry  mlBc  made 
bom  producer  milk  priced  under  any 
order  Uiat  are  reconstituted  and 
distributed  as  labeled  reoonsdtuted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (aXl2)  of  this  sectkxi 
on  the  same  basis  as  concentrated  milk. 

(9)  Subtract  ttom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginoii^  with  Class  IB.  die  pouada  of 
skim  mUk  ia  fluid  milk  products  and 
products  specified  fai  i  10Ba40(bXl)  in 
inventory  at  the  beginning  of  the  mondi 
that  were  not  subtracted  pursuant  to 
paragraphs  (sK2)(ii).  (aH5)  and  (a)(7)(i) 
of  this  sectioo: 

(111*  •  'Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  Oils  paragraph  providad  that  the 
handlar  esUbliabea  a  <Hspoaittan  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  othervyise.  such 
receipts  shall  be  aikicated  to  deseea  of 
uaa  in  sequence  begiiuilag  wtdi  Oaaa  VBL 


provMed  that  the  handler  eatabHahea  • 
disposition  of  concentrated  or  labeled 
reoonatitoted  fluid  milk  prodacta. 
odierwiaa.  auch  raoetpts  ahall  be 
allocated  to  daaeea  of  oae  to  I 
begiiming  wiUi  Class  lU  i 


7.  Sectioo  105060  ia  amended  by 
redeaignatiag  paragraph  (gj  aa 
paragraph  (i)  and  addi^  new 
paragraphs  (g)  and  (h)  to  read  aa 

foUowa: 

I1060J6   Nandtar^  value  Of  B«k  tor 


(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  oetween  the  Class  I  price 
applicable  at  die  location  of  the  pool 
plant  and  the  Claas  m  price)  by  dn 
hundredweight  of  skim  mile  and 
butterfat  contained  in  receipts  of 
nonfhdd  milk  products  diat  are  allocated 
to  Qaas  1  use.  provided  that  the  handler 
establiahes  a  disposition  of  labeled 
reconstituted  fluid  milk  products:  and 

(h)  Exdude,  for  pricing  purposes 
under  this  section,  receipts  of  nonflaid 
milk  products  that  are  distributed  aa 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
8  1050.7a(c}. 

&  Section  1050.76  is  amended  by 
revislAg  paragraphs  (8}(3)  and  (a)(5)  and 
by  adding  a  new  p&ragraph  (c]  to  read 
as  follows: 


1106071 


(12)  *  *  *  Skim  mlHc  to  receipts  of 
concentrated  Hnid  miBc  prodacta  and 
receipts  specified  in  paragraph  (a)f7)(vii) 
of  this  section  shall  dso  be  sobjiBCt  to 
the  proradon  set  ftuA  to  tUa  paragraph 


(3)  Subtract  die  pounds  of 
reconstituted  asilk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  dtopoeed  of  as  route  dispoaitiQn  to 
the  marketing  area  from  the  partially 
regulated  dlstributiog  plant; 

(5)  Add  the  anouBt  obtatoad  frvMo 
muldplyiag  die  pounds  of  labded 
reoonatitoted  milk  indoded  in  paragraph 
(a)(3)  of  thia  aection  by  die  difference 
between  die  Claas  I  price  applicable  at 
the  kicatioe  of  the  partiaily  regulcted 
distributing  plant  less  tl.00  (but  not  to 
be  leas  than  the  Class  ni  price)  and  the 
Class  ID  price.  For  aqy  reconstitutod 
milk  diat  is  not  so  labeled,  die  Claaa  J 
price  shall  not  be  reduced  by  SxsXi. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  dw  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
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difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Qass  ID  price)  and 
the  Qass  III  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  «vith  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  1064— MILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

1.  Section  1064.15  is  revised  to  read  as 
follows: 

91064.15    Fluid  mac  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  lerm  fluid  wiJk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1064.16  is  revised  to  read  as 
follows: 


11064.16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  i  1064.19  is  added  to  read  as 
follows: 

(1064.19    Commercial  food  proceeaing 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  {{  1064.13, 1064.41  and 
1064.52. 

4.  Section  1064.40  is  revised  to  read  as 
follows: 


{1064.40    Claaaee  of  utiNzaUoa 

Except  as  provided  in  \  1064.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1064.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  11  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Qass  I; 

(4)  Used  to  produce: 


(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  K4ilkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes. 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  preplfed  for 
infant  feeding  or  dietary  use  (meal 
replacement]  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  In  a 
consumer-type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specifled  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  tiiis 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notiflcation  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
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having  the  oppoitanity  to  verify  each 
dispositkni.  in  any  case,  dassificalioa 
under  this  paragraph  requhve  a  bandfar 
to  maintain  edaqoate  records  of  sach 
use.  If  advance  notificatka  of  such 
duaping  is  not  poesibia.  or  if  the  market 
adminiatratar  so  reqairaa.  the  handler 
must  notify  the  market  «iimiid«ii«ki*  xm 
the  next  business  day  following  sod) 

(5)  In  fiaid  milk  products  and  prodacts 
specified  ia  paragre|A  (bHl)  of  this 
section  that  are  destroyed  or  hist  by  a 
handler  in  a  vehioolar  accident  flood. 
fire,  or  in  a  similar  occurreoce  beyond 
the  handler's  control  to  the  extent  that 
the  qaantitios  destroyed  or  lost  can  be 
verified  from  records  satisfaotory  to  the 
market  administrator, 

(6)  In  skim  aiilk  in  any  "^^^M  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  ia 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  S  1064.15  and  the  fluid 
cream  product  definition  pursuant  to 
11064^6:  and 

[7]  In  shrinkage  assigned  pursuant  to 
1 1064.41(a)  to  the  receipts  specified  in 
i  1064.41(a)(2]  and  in  shrinkage 
specified  in  1 1064.41  (b)  and  (c). 

5.  Section  1064.42  is  amended  by 
revising  paragraphs  (dX2]  (vI)  and  (vfi) 
to  read  as  fouows: 


(d)  •  •  • 
(2)  •  •  • 

(vi)  Any  remaining  naassigned 
receipts  of  bulk  fluid  odlk  products  at 
the  noopool  plant  Etoib  po^  plants  and 
other  order  plants  shall  be  aasiyied,  pro 
rata  aaoog  sach  plants,  to  the  extent 
possible  first  to  any  remaining  Claas  I 
utilizatkM,  then  to  Class  Q  otiliatian, 
and  (hea  to  Class  HI  otiiizatioo  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  Hidd  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  aqy 
remaining  Class  II  utiUzatian.  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
*       •       •       •       • 

6.  Section  106444  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  parayaph  (aK7). 
adding  a  new  paragraph  (a)(7Kvii), 
revising  paragraph  (a)(0)  and  ameadtng 
paragraqpfas  (aXll)  and  (a)(U)  by 
rephdagtfan  cohm  at  the  end  erf  the 
introductory  text  of  each  parafcaph  with 
a  period  and  adding  the  fbllowiaf 


sentences  inmeAatafy  thereafter,  to 
read  as  follows: 

11064,44   Ctassifiealion  of  producer  flrik. 

•  •       *        •        • 

(a)  •  •  • 

(2)  Subtract  from  the  total  poands  of 
skim  milk  in  Qass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  mQk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposaid  of  to  eadh 
plant  by  handlers  fully  regulated  under 
any  Federal  aulk  order  is  classified  and 
priced  a»  Class  I  milk  and  is  not  used  as 
an  ofbet  for  any  other  pejrment 
obligation  ander  aav  orden 

(ii)  Packaged  fluid  milk  products  in 
inventoiy  at  die  begteaing  of  the  nunth. 
This  paragraph  shall  apply  only  if  the 
pool  |dant  was  subject  to  the  provisions 
of  this  paragraph  or  comparaUs 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  aaotract  in  the  order  specified 
below  frt>m  te  poonds  of  sldm  SBflk 
remaining  in  each  dass.  in  scries 
beginning  with  Class  m,  except  as 
specified  ia  parayaph  (alPKvii)  of  this 
section,  the  pounds  of  skhn  milk  in  aadi 
of  the  followii)g: 

•  •       •       •       • 

(vii)  Receipts  of  nonfet  dry  milk  made 
frt>m  producer  mflk  priced  under  any 
order  that  are  reconstituted  and 
distribnted  as  labeled  reconstitoted  fluid 
miBc  products  shall  be  aQocated  to  uses 
under  paragraph  (8X12)  of  diis  section 
on  die  same  basis  as  concentrated  miflL 

•  •       •        *       • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Qass  m.  the  pounds  of 
skim  miBc  in  fkdd  mUk  products  and 
producU  specified  in  \  1064.4Q(bXl)  1° 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2Xii).  (aX5)  and  (aM7)(0 
of  this  section: 

•  •       •       •       • 

(11)*  '  *  Sldm  milk  in  receipts  of 
concentoated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  aetablishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  dasses  of 
use  in  sequence  Hginning  with  Class  IQ 


handler  estabUshas  a  disposHtai  of 
conceadrated  or  labeled  reconstttutad 
flukl  mUk  products,  otherwiee,  such 
receipts  shaU  be  aUocatod  to  classes  of 
use  in  seqaeaoe  beginniBg  widi  Class  in 
use. 


7.  Section  1064.60  is  amended  by 
removing  "and"  after  die  ":"  in 
parayaph  (e),  replacing  die  period  after 
paragraph  (f)  with  ";"  and  adding  new 
paragraphs  (g)  and  (hj  to  read  as 
follows: 


f1064je   Mandtar^ 


of  mlPcTor 


(g)  Subtract  for  reconstituted  mi&c 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difi^erence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredwei^t  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  thst  mn  distributed  as 
labeled  reconstituted  milk  for  which 
paymoats  era  made  to  the  producei^ 
setUement  fund  of  another  order  under 
fUMiJKc). 

6.  Sectfon  1064.78  is  amended  by 
revising  iMragraphs  (aX3)  and  [aL)[f!i  and 
adding  a  new  parayaph  (c)  to  reed  as 
follows: 


11064.76 

a 


(12)*  *  *  Skim  niUcia  receipts  of 
concentrated  fluid  aiilk  products  aad 
receipU  spedfisd  ia  pai^oph  (aX7Xvii) 
shall  also  be  subject  to  the  praratiaa  set 
forth  in  this  paragraph  pmdded  thai  te 


ta)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  ara 
then  disposed  of  as  route  disposition  in 
the  maiketing  area  from  the  partiaHy 
regulated  diMibuting  plant 
*       •       •       •       • 

(5)  Add  the  amount  obtained  nmn 
multiplying  the  pounds  of  labeled 
reconstituted  milk  indoded  in  paragraph 
(a)(3)  of  this  section  by  the  tfifference 
between  me  Class  I  price  applicable  at 
the  location  of  die  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  dun  die  Cless  in  price)  and  die 
Class  m  prioe.  For  eny  reconstituted 
nrilk  drat  is  not  so  labeled,  die  Qaes  I 
price  shall  not  be  reduced  by  $IjOOl 
Altemetivefy,  for  such  disposition, 
payments  may  be  aMde  to  the  prodvcer- 
settlement  fsnd  of  the  order  regslating 
the  producer  milk  used  to  produce  the 
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nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price]  and 
the  Class  III  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price]  and  the  Class  in  price. 

PART  1065— MILX  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.15  is  revised  to  read  as 
follows: 

f106S.1S    FHiM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids],  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1]  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2]  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a]  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1065.16  is  revised  to  read  as 
follows: 


I1065.1C    Rutd  crvem  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream],  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  {  1065.19  is  added  to  read  as 
follows: 

{1085.19    CwtMWTClal  food  proc— Ing 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  S9  1065.13. 1065.41  and 
1065.52. 

4.  Section  1065.40  is  revised  to  read  as 
follows: 

{1065.40    Ct«a«M  of  utWzattoa 

Except  as  provided  in  (  1065.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
1 1065.30  shall  be  classified  as  follows: 

(a]  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1]  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b]  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3]  Not  speciflcally  accounted  for  as 
Class  n  or  Class  III  milk. 

(b]  Class  II  milk.  Class  11  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artiflcial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2]  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specifled  in 
paragraph  (b)(l]  of  this  section: 

(3]  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4]  Used  to  produce: 


(i]  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii]  Milkshake  and  ice  milk  mixes  (or 
bases],  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
Infant  feeding  or  dietary  use  (meal 
replacement]  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c]  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c]  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b](4](i]  of  this  section: 

(ii]  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil: 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  in  product; 

(v)  Evapofated  or  condensed  milk 
(plain  or  sweetened)  In  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b](l]  and 
paragraphs  (b)(4)(i]--{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b](l] 
and  paragraphs  (b](4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator -may  require 
notification  by  the  handler  of  such 
dimiping  in  advance  for  the  purpose  of 
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having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dimiping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  S  1065.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1065.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1065.41(a]  to  the  receipts  specified  in 
i  1065.41(a)(2)  and  in  shrinkage 
specified  in  S  1065.41  (b)  and  (c). 

5.  Section  1065.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 

{1065.42   CtassMcatlofioflranstarsand 


(d)  *  •  • 
(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  U  utilization, 
and  then  to  Class  ni  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  n  utilization,  then  to  - 
any  remaining  Class  ni  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
•       •       •       •       • 

6.  Section  1065.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a](9]  and  amending 
paragraphs  (a](ll)  and  (a](12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 


sentences  immediately  thereafter,  to 
read  as  follows: 

{1066.44   CtossWcatlon  of  producer  m«L 

•  *        •        •       • 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Qass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  begiiming  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Qass  ni,  except  as 
specified  in  paragraph  (a](7](vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a](12]  of  this  section 
on  the  same  basis  as  concentrated  milk. 

•  •        *        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  9  1065.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

•  •        •        •       • 

(11)  *  *  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  in 
use. 


provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  m  use. 

7.  Section  1065.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";"  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
fcUows: 


{1065.60 
coinpuling 


value  of  nwk  foe 
price. 


(12)  *  *  *  Skhn  milk  in  recelpte  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 


(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  lU  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  diisposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
{ 1065.7e(c). 

8.  Section  1065.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

flAftK  Vft      DaumAMtA  Im«  kAflMl^*  „■,  ■■■lima 
iiioo.rv    I'synNnis  D]r  iwnanr  openning 

pwmiy  regumea  uwuwunng  pnm. 

•        •        •        •        • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 

reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  ID  price]  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer* 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
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nonfluid  milk  in^^oienta  at  the 
difference  between  the  CUm  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  Ingredients  were  processed  (but  not 
to  be  less  than  the  Clasa  DI  price)  and 
the  Class  111  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partialJy 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fhild 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Gass  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  m  price)  and  the  Class  in  price. 

PART  IOCS— MtLK  IN  THE  UPPER 
MIOWEST  MARKETING  AREA 

1.  Section  1068.15  is  revised  to  read  as 
follows: 


S106«.1S    FWdrnMiprpducL 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized. 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey,  and 

(2)  The  quantity  of  skim  milk  in  any- 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Sectioa  ioea.18  i>  revised  to  read  as 
'  follows: 


SioeiLit 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream],  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1068.19  is  added  to  read  as 
follows: 

S1(M«.1«    Cuimmrclal  food 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  $9  106ai3. 106a41  and 
1068.52. 

4.  Section  1066.40  is  revised  to  read  a* 
follows: 

91068.40    Ctasaes  of  utWzation. 

Except  as  provided  in  9  1068.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
{  106&30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  1  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  11  or  Class  III  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  In 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verificatioa  Odierwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 


(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese: 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Clasa  II  product; 

(iv)  Custards,  puddings,  pancake 
mbces,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packagied  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  or  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  111  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4](i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrout 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
para^^ph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b^l)  and 
paragraphs  (b)(4)(i)-{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (bKl) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
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having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  hi  paragraph  (b)(l]  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  fit>m  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantify  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  {  1068.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1068.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
{  1068.41(a)  to  the  receipts  specified  in 
9  1068.41(a)(2)  and  in  shrinkage 
specified  in  9  1068.41  (b)  and  (c). 

5.  Section  1068.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 

9 1068.42   CtaeetWcatloo  of  trenafefv  and 


(d)  •  •  • 

(2)  •  •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  11  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 

nonpool  plant'  and 

•        •        •        •       * 

6.  Section  1068.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii], 
revising  paragraph  (a)(9]  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 


sentences  immediately  thereafter,  to 
read  as  follows: 

9106M4   ClaaaHlcaMon  ef  producer  mMt. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  imder  any  order; 

(ii)  Packaged  fluid  miUc  products  in 
inventory  at  the  begiiming  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
•       •       *  -     *       « 

(7)  Subtract  in  the  order  specified 
bebw  trom  the  pouitds  of  skim  milk 
remaining  in  each  class,  in  series 
begiiming  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  111,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  9  1068.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(11)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 
•       •       •       •       * 

(12)*  *  *  Skim  mUk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 


provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 
***** 

7.  Section  1068.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (0.  replacing  the  period  after 
paragraph  (g)  with  ";"  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

MOMMHsndtar^  value  of  oiMt  for 
detsnwnlnQ  pool  oMlQation. 

(h)  Subtract  for  reconstituted  milk 
made  fix}m  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  111  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  (Usposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  9  1068.76(c). 

6.  Section  1068.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

9 1068.76    Psyments  by  handlar  operstlnQ 
pannsy  ragwsiwi  omnouimg  pMin. 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Qass  III  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Qass  I 
price  shall  not  be  reduced  by  $1,00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
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applicable  under  the  other  order  at  the 

location  of  the  plant  where  the  nonfluid 

milk  ingredients  were  processed  (but  not 

to  be  less  than  the  Class  III  price)  and 

the  Class  ID  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  appUcable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfhiid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  and  the  Class  III  price. 

1.  The  table  of  contents  is  revised  to 
read  as  follows: 

PART  1075-8LACK  HILLS,  SOUTH 
DAKOTA 

C«iiaral  Provisions 

107&1    General  provisions. 

Defuitiaat 

1075^    BUck  Hills,  South  Dakota  markeliiig 


1075.3    Route  dispositioB. 
1075J    Distributing  plant 
1075.0    Supply  plant 
1075.7    Pool  plant 
1075JI    Nonpoot  plant 

1075.9  Handler. 

1075.10  Producer-handler. 

1075.12  Producer. 

1075.13  Producer  milk. 

1075.14  Other  source  milk. 

1075.15  Fluid  milk  product 

1075.16  Fluid  cream  product 

1075.17  Filled  nilk. 

1075.18  Cooperative  association. 

1075.19  Commercial  food  processing 
establishment 

1075.20  ftoduct  prices. 

Handler  Reports 

1075.30  Reports  of  receipts  and  utilization. 

1075.31  Payroll  reports. 

1075.32  Other  reports. 

CUssificatJonofMilk 

1075.40  ClasMS  of  utilizaUoo. 

1075.41  Shrinkage. 

1075.42  Classification  of  transfers  and 
diversions. 

1075.43  General  classification  rules. 

1075.44  Classificstion  of  (mnhicer  milk. 

1075.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1075.50  Class  prices. 

1075.51  Basic  formula  prices. 

1075.52  Plant  location  adfostments  for 
handlers. 

1075.53  Amwoncement  of  class  prices. 


1075.54    Use  of  equivalent  price*. 
Unifonn  Price 

1075.00    Handler's  value  of  milk  for 
computing  uniform  price. 

1075.61  Computation  of  uniform  price 
(including  weighted  average  price). 

1075.62  Announcement  of  uniform  price  and 
butterfat  differential. 

Paymeots  for  Mik 

1075.70  Producer-settlement  fund. 

1075.71  Payments  to  the  producer- 
settlement  fund. 

1075.72  Payments  from  the  producer- 
settlement  fund. 

1075.73  Payments  to  producers  and  to 
cooperative  associations. 

1075.74  Butterfat  differential 

1075.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1075.76  Payments  by  handler  operating  a 
partially  regulated  distributing  plant 

107Sl77    Adiustment  of  accounts. 

Administrative  Assessment  and  Marmeons 
Service  Deductioa 

1075.85    Assessment  for  order 
administration. 
Authority:  Sees.  1-19,  40  Stat  31.  as 
amended  7  U.S.C  601-074. 

S  1075.6    [RedMlgnated  M  §  1075.2] 

2.  Section  107541  is  redesignated  as 
§1075.2. 

{1075.20    [Redesignated  M  S  1075.3] 

3.  Section  1075.20  is  redesignated  as 
S  1075.3  and  amended  by  changing  the 
reference  "J  1075.41(a)"  to 

"1 1075.40(a)". 

(1075.10    (RedMlgnatad  a*  S  1075.6] 

4.  Section  1075.10  is  redesignated  as 
S  1075.6  and  amended  by  changing  the 
reference  "8  1075.12"  to  "5  1075.7(b)". 


S  1075.15    [Rsdwtgnetsd  as  }  1075.10] 

5.  Section  1075.15  is  redesignated  as 
1 1075.ia 

S1075.1t    [Redesignatad  a*  9 1075.15] 

6.  Section  1075.18  is  redesignated  as 

S  1075.15  and  revised  to  read  as  follows: 

{1075.15    RuM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
tliat  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 


(b)  The  term //ui'dmi'Zft/mN/uc/*  all 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  prtxluct  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  hi  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  In  excess  of  die 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

{10753    [Radaslgnated  a*  {1075.10] 

7.  Section  1075.5  is  redesignated  as 
S  1075.18. 


{1075.0   (Radsalgnatod  as  {1075.5] 

8.  Section  1075.9  is  redesignated  as 
S  1075.5. 

{1075.14    [Redasignelad  aa  { 1075.9] 

9.  Section  1075.14  is  redesignated  as 
S  1075.9. 

{1075.19    (RadMtgnMad  as  {  1075.14] 

10.  Section  1075.19  is  redesignated  aa 
S  1075.14  and  revised  to  read  as  follows: 

{1075.14    Other  source  mOk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  In  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  {  1075.40(b)(1) 
from  any  source  other  than  producers,  or 
pool  plants; 

(b)  Receipts  in  packaged  form  horn. 
other  plants  of  products  specified  in 
S  1075.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

{  1075.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month] 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  {  1075.40(b)(1))  for  which 
the  handler  fails  to  establish  a 
disposition. 

{1075.7    [Ramovad] 


{1075.12   [Radasl0natoda8{lO7&7] 
11.  Section  1075.7  is  removed  and 
1 1075.12  is  redesignated  as  9  1075.7. 
and  a  new  paragraph  (c)  is  added  to 
read  as  follows: 

{1075.7   Peolpient 
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(c)  The  term  pool  plant  shall  not  apply 
to  the  following  plants: 

(1)  A  producer-handler 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  from  which 
a  lesser  volimie  of  fluid  milk  pn>duct8, 
except  fiUed  milk,  is  disposed  of  from 
such  plant  to  retail  or  wholesale  outlets 
in  the  Black  Hills  marketing  area  and  to 
pool  plants  under  this  part  than  is 
disposed  of  in  the  marketing  area  and  to 
pool  plants  regulated  pursuant  to 
another  order. 

{  078,9   IWsdeelgnaled  aa  { 1078.11] 

Section  1075.8  is  redesignated  as 
9  1075.12  and  revised  to  read  as  follows: 

{1078.12   Produear. 

Producer  means  any  person,  except  a 
producer-handler  as  defined  in  any 
order  (including  this  part)  issued 
pursuant  to  the  Act,  who  produces  milk 
in  compliance  with  the  Grade  A 
inspection  requirements  of  a  duly 
constituted  health  authority,  which  milk 
is  (a)  received  at  a  pool  plant,  or  (b) 
diverted  from  a  pool  plant  to  a  nonpool 
plant  for  the  account  of  either  the 
operator  of  the  pool  plant  or  a 
cooperative  association. 

(1078.1S   [Radaatgn8tadaa{107SJ] 

13.  Section  1075.13  is  redesignated  as 
9l075.a 


{1078.17   [Redesignated  sa  { 1078.181 

14.  Section  1075.17  is  redesignated  as 
9  1075.13  and  revised  to  read  as  follows: 


{1078.18   Produeari 

Producer  milk  means  the  skim  mOk 
and  butterfat  contained  in  milk  (a) 
received  at  a  pool  plant  directly  from 
producers  or  (b)  diverted  from  a  pool 
plant  to  a  nonpool  plant  Provided,  that 
milk  diverted  pursuant  to  this  section 
shall  be  deemed  to  have  been  received 
at  the  location  of  the  plant  from  which 
diverted. 


{1078,23   (Redssignalsd  as  {1078.171 

15.  Section  1075.23  is  redesignated  as 
9  1075.17. 

{1078.11    [Removed] 

16.  Section  1075.11  is  removed. 

17.  Section  1075.16  is  revised  to  read 
as  follows: 


{1078.18   nuid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 


{{ 1078.22  snd  1076.27    [Removed] 

18.  Sections  1078.22  and  1075.27  are 
removed. 

19.  A  new  9  1075.19  is  added  to  read 
as  follows: 


{  1078l19 


Commercial  food  proceesina 
establishment  means  any  faculty  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  prtxlucts 
and  has  no  disposition  of  fluid  mUk 
products  or  fluid  cream  products  other 
than  those  received  in  consiuner-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  91 1076.13, 1076.41  and 
1075.52. 

20.  Section  1076.20  is  added  to  read  as 
follows: 

{1078J0   Product  prteoa. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  9  1075USl(b): 

(a)  Butter  price.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
poimd  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultiual  Mariceting  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  tmtil  d^e  next  price  is 
reported.  A  work-day  is  each  Monday 
throu^  Friday,  except  national 
holidays.  For  any  wMk  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shaU  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheeee  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  poimd  of  cbeddar 
cheese  in  40i>ound  bk)cks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  ^e  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  imtil  Uie  next  price 
Is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national  holidays. 
For  any  week  that  the  Exdiange  does 


not  meet  to  establish  a  price,  the  price 
for  the  following  week  shall  be  the  last 
price  that  was  established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  meaiu  the  simple  average,  for 
the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(usliig  the  midpoint  of  any  price  range  as 
one  price)  of  high  heat  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Centred  States  production  area, 
as  reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
siinple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  ndlk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  esch  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  Is  a 
daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  dally 
prices  per  pound  of  edible  whey  powder 
(begiiuiing).  The  prices  used  shall  be  the 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division. 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
woi4(-day  imtil  the  day  such  price  was 
previoiuly  reported  A  worknday  is  each 
Monday  through  Friday  except  national 
holidays. 

21.  Section  1075  JO  is  revised  to  read 
as  follows: 

{ 1078J0   Reports  of  receipts  and 


On  or  before  the  5th  day  after  the  end 
of  each  month,  each  handler,  except  a 
producer-handler,  shall  report  to  the 
market  administrator  for  such  month  for 
each  of  his  pool  plants  in  the  detail  and 
on  forms  prescribed  by  the  market 
administrator,  as  follows: 

(a)  Bach  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 
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(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  received  from 
pool  plants: 

(3)  Receipts  of  other  source  milk; 

(4)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  $  1075.40(b)(l]; 

(5)  The  utilization  or  disposition  of  all 
milk,  filled  milk  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  with  respect  to  such  plant  in 
the  same  manner  as  prescribed  for 
reports  required  in  paragraph  (a)  of  this 
section.  Receipts  of  milk  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated  shall  be  reported  in 
heu  of  producer  milk.  Such  report  shall 
show  also  the  quantity  of  reconstituted 
skim  milk  in  fluid  milk  products 
disposed  of  on  routes  in  the  marketing 
area. 

(c)  Each  handler  described  in 
S  1075.9(b)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers:  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

22.  Section  1075.31  is  amended  by 
changing  the  title,  removing  paragraph 
(a),  redesignating  paragraph  (b)  as 
paragraph  (a),  changing  the  reference 
"8  1075.62(b)"  in  re-designated 
paragraph  (a)  to  "5  1075.78(b)"  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§1075.31    Payroll  report*. 

•        *        •        •        * 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
S  107S.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

23.  A  new  {  1075.32  is  added  to  read 
as  follows: 

91075.32    Ottwr  reports. 

(a)  In  addition  to  the  reports  required 
pursuant  to  §§  1075.30  and  1075.31.  each 
handler  shall  report  such  other 
information  as  the  maricet  administrator 


deems  necessary  to  verify  or  establish 
such  handler's  obligation  imder  the 
order. 

(b)  Each  producer  handler  shall  make 
reports  to  the  market  administrator  at 
such  time  and  in  such  manner  as  the 
market  administrator  may  prescribe. 

91075.40  [Rsmovsd] 

91075.41  (RsdMlgnatsd  as  9 1075.40] 
24.  Section  1075.40  is  removed,  and 

{  1075.41  is  re-designated  as  {  1075.40, 
and  revised  to  read  as  follows: 


91075.40   Classss  Of  utMxation. 

Except  as  provided  in  S  1075.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1075.30  shall  be  classiHed  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 


replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form: 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  in  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)--(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classihcation 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specifled  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verifled  from  records  satisfactory  to  the 
market  administrator; 
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(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  9  1075.15  and  the  fluid 
cream  product  definition  pursuant  to 

9  1075.10;  and 

(7)  In  shrinkage  assigned  pursuant  to 
9  1075.41(a)  to  the  receipts  specified  in 
9 1075.41(a)(2)  and  in  shrinkage 
specified  in  9  1075.41  (b)  and  (c). 


9107M2   {nitfselgnaisd  ea  9 107M11 

2S.  Section  1075.42  is  redesignated  as 
9  1075.41  and  revised  to  read  as  follows: 


9  107S.41 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  9  1075^30.  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  sldm  milk  and 
butterfat 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  bulk  fluid 
form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 

(2)  (Reserved] 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  wfaiich 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  (bK3) 
shaD  be  zero: 

(4)  Pius  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.6  percent  of  the  skim  milk 
and  butterfat  reflectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  Q  or  Claas  III 


clssaification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supp^  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  in  classification 
is  requested  by  the  handler;  and 

(7)  Less  \A  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  sldm  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(4),  (bK5),  and 
(b)(e)  of  this  section. 

(c)  The  quantity  of  skim  milk  and 
butterfat  respectively,  in  shrinkage  of 
milk  from  producers  for  vAAck  a 
cooperative  association  is  the  handler 
pursuant  to  9  1075.9(b),  but  not  in  excess 
of  0.5  percent  of  the  sldm  milk  and 
'  butterfat  respectively,  in  such  milk.  If 
the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  bom  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  xero. 

9107&44   insdealgnaled  ea  9 10yM«] 

26.  Section  1076.44  is  redesignated  as 
9 1076.42,  and  revised  to  read  as 
follows: 

9107M2   ClaasMcalionoffranefarsand 


(a)  Tmnsfen  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amotmt  of  skim  milk  and 
butterfat  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

9  1075.44(a)(12)  and  the  corresponding 
step  of  9 1075.44(b): 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  9  1075.44(aK7)  or 
the  corresponding  step  of  §  1076.44(b), 
the  skim  milk  or  buttufat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Qass  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  tranaferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  9  1075.44  (a)(ll)  or 
(a)(12)  or  the  coireqx}nding  steps  of 


9  1075.44(b),  Uie  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant 

(b)  Transfers  to  other  order  plants, 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  pool  plant  to 
an  other  order  plant  shall  be  classified 
in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  sny  receipts  at  the  pool  plant  from  the 
other  order  plant  of  skim  milk  and 
butterfat  respectively,  in  fluid  milk 
products  snd  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph 
(b)(1),  (b)(2),  or  (b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  fonn, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(includfaig  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section): 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  II  or 
Class  ID  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  maricet  administrator  for 
the  purpose  of  establishing  classification 
under  this  paragraph,  classification  shall 
be  as  Qass  I,  subiect  to  adjustment 
when  such  information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is  ■ 
provided  for  under  this  part  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  in  milk;  and 

(6)  If  the  form  In  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provi^ons  of 
9 1075.4a 
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(c)  Transfers  to  producer-handlers. 
Sldm  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this  or 
any  other  Federal  order  shall  be 
classiHed: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product:  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  &om  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d](2](i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2](ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handJer  claims  such  classi^cation  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1075.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
piuposes  if  requested  by  the  market 
administrator, 

[ii]  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants: 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 


(C]  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants:  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant:  and 

(B)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  ni  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 


from  such  nonpool  plant  to  a  plant  not 
fully  regulated  imder  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

91075.45  [Redesignated  a*  9  1075.43] 

27.  Section  1075.45  is  redesignated  as 
i  1075.43,  and  revised  to  read  as 
follows: 

$1075.43   Qerwral  claseiflcation  rulee. 
In  determining  the  classification  of 
producer  milk  pursuant  to  {  1075.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  {  1075.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

S  1075.9(b)  the  pounds  of  skim  milk  and 
butterfat,  respectively,  in  each  class  in 
accordance  with  {  $  1075.40. 1075.41,  and 
1075.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  S  1075.9(b)  shall 
be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

91075.46  [Redesignated  M  9  1075.44] 

28.  Section  1075.46  is  redesignated  as 
9  1075.44  and  revised  to  read  as  follows: 

91075.44    Ciasaiflcation  Of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  9  1075.9  (a)  and  (b) 
by  allocating  the  handler's  receipts  of 
sicim  milk  and  butterfat  to  his  utilization 
pursuant  to  paragraphs  (a)  through  (c)  of 
this  section.  If  a  handler  with  two  or 
more  pool  plants  has  no  fluid  milk 
products  to  be  assigned  under 
paragraphs  (a)(ll)  or  (a)(12)  and  the 
corresponding  steps  of  (b)  of  this 
section,  allocations  under  this  section 
shall  be  determined  separately  for  each 
of  his  pool  plants.  Otherwise,  the  market 
administrator  shall  combine  the  receipts 
and  utilization  in  each  of  the  respective 
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classes  at  all  pool  plants  of  such  handler 
for  purposes  of  this  paragraph. 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

1 1075.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent^ 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant,  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  U  the  pounds  of  skim  milk 
in  products  specified  in  9  1075.40(b)(l] 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  9  1075.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

9  1075.40(b),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
D: 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 


section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  1 1075.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)(4), 
(a)(5).  and  (a)(e)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler,  as  defined 
under  this  or  any  other  Federal  order 

(v)  Receipts  of  reconstituted  skim  milk 
in  fiUed  miUc  from  unregulated  supply 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  nonfat  dry  milk  made 
fit>m  producer  milk  priced  under  any 
order  that  are  reconstituted  cmd 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  in.  in 
sequence  beginning  with  Class  Ul: 

(i)  Receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  ffl 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)(A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  U  and  Class  m 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  lU  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 


equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Qass  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  1  transfers 
between  pool  plants  of  the  handler)  at 
all  pool  plants  of  the  handler 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  mUk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section:  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
remaining  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  In  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  in  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  lU 
combined: 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  lU,  the  pounds  of  . 
skim  milk  in  fluid  milk  products  and 
products  specified  in  9  1075.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  lU  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
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Class  n  and  Class  in  coBbincd  being 
sabtracted  first  from  Class  IH  and  then 
from  Class  II.  the  poonds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
anregBlaled  supply  plant  that  were  not 
subtracted  puraoant  to  paragrapba 
{a)(2)(i).  (aK7)(v).  and  (aK8)  (i)  and  (li)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversiona  of  fhiid  milk 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 
be  allocated  at  this  step  were  received. 
Skim  milk  in  receipts  of  concentrated 
fluid  milk  products  shall  also  be  sab)ect 
to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otberwiae.  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Qass  III 
use. 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Clasa  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounda  of 
skim  milk  remaining  in  suck  classes,  the 
pounds  of  skim  milk  in  Class  D  and 
Class  III  combined  shall  be  increased 
fincieaaing  as  necesaary  Clasa  lU  and 
then  Clasa  Q  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  eacii  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  aidm  milk 
in  Claas  I  shall  be  decreased  by  a  like 
amoenL  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adiasted  in  the 
reverse  direction  by  a  like  amotoit:  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
paragraph  (a)(ll)  of  this  section  exceed 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
Class  I  shall  be  increased  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  II  and  Class  III  combined  shall 
be  decreased  by  a  Uke  amount 
(decreasing  as  necessary  Class  ID  and 
then  Clasa  U).  In  such  case,  the  pounds 
of  skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adiuated  in  the 
reverse  direction  by  a  like  amount 
hagtnning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  mamwr  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  balk  fhiid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  Buid  milk  products 
transferred  or  diverted  to  sach  plant  and 


that  were  not  sabtracted  pivsaaat  to 
paragraphs  (a)(7)(vi)  and  (aKSKHi)  of 
this  section.  Sldm  milk  bi  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shaB  also  be  sub^t  to 
the  proration  set  forth  in  this  paragraph 
prorided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shaU  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

(i)  Subject  to  the  provisions  of 
paragraphs  {a)(12Kti),  (aKl2Miii).  and 
(a}(12](iv)  of  this  section,  such 
subtraction  shall  be  pro  rata  to  the 
pounds  of  skim  milk  in  Class  I  and  in 
Class  II  and  Class  III  combined,  with  the 
quantity  prorated  to  Class  II  and  Class 
in  combined  being  subtracted  first  fix)m 
Class  lU  and  then  from  Class  II,  with 
respect  to  whichever  of  the  following 
quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

i  107S.45(a);  or 

(B)  The  total  pounds  of  skim  Biilk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
para^'aph  (a)(12Ki)  of  this  section  result 
in  the  totsl  poondi  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  ailocatioo  step  from 
Qass  U  and  Class  lU  combined 
exceeding  the  poands  of  skim  milk 
remaining  in  Class  II  and  Class  UI  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Claas  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12](ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  sectkm  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  U  and  Class  III  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  UI 
combined  shall  be  increased  (increasing 
as  necessary  Class  UI  snd  then  Class  D 
to  the  extent  of  available  utilization  hi 
such  dasaes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  eadi 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  sock 
excess  quantity  to  be  subtracted,  and 
the  pouds  of  skim  nilk  in  dam  I  sMi 
be  decreased  by  a  Uke  ammmL  In  audi 


case,  the  pounds  of  skka  milk  rensfadng 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  and 

(iv)  Except  as  provided  in  paragraph 
(a](12Kii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a](12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  sldm  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  U  and 
Class  m  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  U).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available: 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  8  1075.42(a);  and 

(14)  if  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  s«icfa  excess  from  the  pounds  of 
skim  milk  remaining  in  each  disss  in 
series  beginning  with  Qass  HL  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  alkicated  hi 
accordance  with  the  procedure  oatbned 
for  skim  milk  in  paragraph  (a)  of  this 
section:  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  bntterfat  remaining  in 
each  dass  after  the  computations 
pursuant  to  paragraph  (a)(14)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

29.  Section  1075.45  is  added  to  read  as 
follows: 


iWrSAS    Martisti 

and  anwouncamants  coocaminB 

dassmcation. 

The  market  administratoc  shall  make 
the  following  reports  and 
announcements  concerning 
dassificatioa: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  1 1075.44(a)il2)  and 
the  corresponding  step  of  I  lQ75.44(b). 
estimate  aid  publidy  announce  on  or 
beion  tka  lOlh  day  of  tfaa  okooth  the 
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utilization  (to  the  nearest  whole 
percentage)  in  each  dass  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  aU 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
dass  to  which  such  receipts  are 
allocated  pursuant  to  9  1075.44  on  the 
basis  of  such  report  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disdosed  in  the 
verification  of  such  report  and 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
another  order  plant  the  dass  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report 

S  1075.50    [Removsd] 

30.  Section  1075.50  is  removed. 

{1075.51    [Redesignatad  as  S  1075.60] 

31.  Section  1075.51  is  re-designated  as 
S  1075.50  and  amended  in  the 
hitroductory  text  by  removing  the 
reference  "and  S  1075.53",  revising 
paragraph  (b),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

91075.50    Class  prices. 

•        «        •        *        • 

(b)  Class  II price.  The  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  U 
formula  price  computed  pursuant  to 
9  1075.51(b)  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2]  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
ni  price  for  the  second  preceding  month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  9 1075.51(a)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 


this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Qass  n 
formula  prices  computed  pursuant  to 
9  1075.51(b). 

(c)  Class  III  price.  The  Class  UI  price 
shall  be  the  basic  formula  price  for  the 
month,  but  in  no  event  shall  the  Qass  m 
price  exceed  an  amount  computed  as 
follows: 

(1)  Multiply  by  4.2  the  Chicago  butter 
price: 

(2)  Multiply  by  8.2  the  weighted 
.average  of  carlot  prices  per  pound  of 
spray  process  nonfat  dry  milk  for  human 
consumption,  f.o.b.  manufacturing  plants 
in  the  Qiicago  area,  as  published  for  the 
period  from  the  26th  day  of  the 
immediately  preceding  month  through 
the  25th  day  of  the  current  month  by  the 
Department;  and 

(3)  From  the  sum  of  the  results  arrived 
at  under  paragraphs  (c)(1)  and  (2)  of  this 
section  subtract  48  cents,  and  round  to 
the  nearest  cent 

32.  New  9  1075.51  is  added  to  read  as 
follows: 

91075.51    Basic  fonmila  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment  the 
butterfat  differential  pursuant  to 

9  1075.74  shall  be  used. 

(b)  The  basic  Class  II  formula  price 
for  the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

9  1075.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)  (1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 
9  1075.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days  of 
the  preceding  month  and,  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 


(C)  Subtrad  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  p>ositive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amoimts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighing  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
induded  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,' and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry  milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (b)(3)  of  this  section. 

91075.53    (Rsdestsnatsd  as  9 1075.52] 

33.  Section  1075.53  is  redesignated  as 
9  1075.52,  and  revised  to  read  as 
follows: 


/  Vol  56^  Ma  228  /  PHday.  November  22,  1991  /  hopoeed  Roles 


S107&J1 


(a)  For  prodncer  milk  received  at  a 
pool  piant  located  100  miles  or  more  by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  awrket 
administrator,  from  the  nearest  of  the 
Post  Offices  of  Rapid  Qty.  Lead.  Hot 
Springs,  and  Coster.  South  Dakota^  and 
classified  as  Class  I  milk  or  assigned 
Class  I  location  adnatmoit  credit 
pursuant  to  paragraph  (b)  of  this  section 
and  for  other  source  milk  for  which  a 
location  ad)ustment  is  applicable,  the 
price  computed  pursuant  to  f  107SS0(a) 
shall  be  reduced  by  15  cents,  plus  1.5 
cents  for  each  10  miles  or  fraction 
thereof  that  such  distance  exceeds  110 
miles: 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I 
disposition  at  the  transferee  plant,  in 
excess  of  the  sum  of  receipts  at  such 
plant  of  producer  milk,  and  the  volume 
assigned  as  Class  I  to  receipts  from 
other  order  plants  and  unre^gulated 
supply  plants,  such  assignment  to  be 
made  Erst  to  transferor  plants  at  which 
no  location  adjustment  credit  is 
applicable  and  then  in  sequence 
beginning  with  the  plant  at  which  the 
least  location  adjustment  would  apply. 

34.  A  new  }  1075.53  is  added  to  read 
as  follows: 


§1075^53     AMMMMMNMntOf* 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month,  the 
Class  n  price  for  the  follov^ng  month 
computed  pursuant  to  §  1075.50(b). 

9107S.60    [RefnovmJ] 

S107S.7t    [Ftodestgnatad  as  9 1075.60] 
35.  Section  1075.60  is  removed  and 
S  1075.70  is  redesignated  as  new 
S  1075.60  and  is  revised  to  read  as 
follows: 


9  1075.60 
corapuMnB  ynUufin  | 

For  the  purpose  of  computing  die 
uniform  price,  the  maricel  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  bis  pool  plants  and  of 
eadi  handler  described  in  1 1075.9(b)  as 
follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class,  as  computed 
pursuant  to  9  1075.44(c),  by  the 
applicable  class  prices  adjusted 
pursuant  to  1 1075.52; 

(b)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  overage 


dedvcted  frtm  each  class  pursnant  to 
S  1076^44(aMl4)  and  the  corresponding 
step  of  1 1075.44(b)  by  the  applicaUe 

class  prices; 

(c)  Add  the  anKMint  obtained  from 

multiplying  the  difference  between  the 
Class  lU  price  for  the  preceding  month 
and  the  Class  i  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  Q 
price,  as  the  case  may  be,  for  tfie  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  aass  U  pursuant  to  1 1075.44(aM9) 
and  the  corresponding  step  of 
i  1075.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  S  1075.44(a)(7Ki)  throu^ 
(a](7)(iv)  and  the  corresponding  step  of 
9  1075.44(b],  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant. 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  9  1075.44(a)(7)(v)  and 
(a](7)(vi)  and  the  corresponding  step  of 
9  1075.44(b); 

(f)  Add  the  amount  obtained  from 
multiplyixvg  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

9  1075.44(a)(ll)  and  the  corresponding 
step  of  9 1075.44(b).  excluding  such  sldm 
miUi  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  thaCan 
equivalent  amount  of  skim  imuk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order, 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonflidd  milk 
products,  an  amount  computed  by 
multiplying  $liX)  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 


milk  products  that  are  dfstriboted  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
9 1075.76(c). 

91075.81    (Rsaiowetfl 

9107S.72    inedsslgnatsdae9  IOTSjUI 

36.  Section  1075.61  is  removed  and 
9  1075.72  is  redesignated  as  new 
9  1075^61  and  is  revised  to  read  as 
follows: 


Of  uiNfuini 
price). 


9 1075.61 
(indudbiQ 

For  each  month  the  market 
administrator  shall  compute  an 
aggregate  value  from  whidi  to  determine 
the  uniform  price  per  hundredweight  for 
producer  milk  of  3.5  percent  butterfat 
content,  f.o.b.  plants  located  within  100 
miles  of  the  Post  Offices  of  Rapid  City, 
Lead,  Hot  Spring,  and  Custer,  South 
Dakota,  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  9  1075.60  for  all 
handlers  who  filed  reports  prescribed  in 
9  1075.30  for  the  month,  except  those  in 
default  of  payments  required  pursuant 
to  9  1075.71  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  sun  of 
the  location  differential  deductions  to  be 
made  pursuant  to  9  1075.75; 

(c)  Add  an  amount  equal  to  one-half 
of  the  unobligated  cash  balance  in  the 
producer-settlement  fund. 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  Tlie  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

9  1075.60(f);  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  the 
weighted  average  price  or  the  unifonn 
price  for  producer  milk. 

91075.62  [Redesignated  as  9  1075.76] 

37.  Section  1075.62  is  redesignated  as 
9  1075.76.  and  a  new  1 1075.62  is  added 
to  read  as  follows: 

9  1075.62    Announcement  of  uniform  priee 
and  butterfat  dmerentiaL 

The  market  admiiustrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month:  and 

(b)  The  10th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 
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9l07&n   [ftadMlgnaladaa|l07SL701 

38.  Section  107S.8S  te  redesignated  at 
9 1075.70  and  is  revised  to  reed  as 
follow*: 


91078l70 

The  maikel  administrator  shall 
maintain  a  separate  fund  known  as  the 

producer-aettJement  fund  into  which  he 
shall  deposit  all  payments  made  by 
handlers  pursuant  to  99  1075.71. 1075.70, 
and  1075  J7  and  out  of  which  he  shall 
make  all  payments  pursuant  to 
99  1075.72  and  1075.77;  Provided.  That 
the  mailiet  adminisfrator  shall  offset  the 
payment  due  to  a  handler  against 
payments  due  from  such  handler. 

9107S.71   IBemeved] 

91075J4   [Redesignated  as  1 107&71] 
39.  Section  1075.71  is  removed  and 
9  1075.84  is  re-designated  as  new 
9  1075.71  and  is  revised  to  read  as 

follows: 

9107S.71    Payments  to  Bie  producer- 
settlefnent  fund. 

(a)  On  or  before  the  lOtfj  day  after  the 
end  of  the  month  each  handler  shall  pay 
to  the  market  administrator  the  amount, 
if  any,  by  which  the  total  amounts 
specifted  in  paragraph  (aKl)  of  diis 
section  excc«d  the  amounts  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  of  the  net  pool  obligation 
computed  pursuant  to  1 1075.80  for  such 
handler  and 

(2)  The  sum  of: 

(i)  The  amount  of  the  obligation 
pursuant  to  9  1075.73  of  each  handler  for 
producer  milk  received  duriog  the 
month;  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  die 
plant(8],  from  which  received  (not  to  be 
less  than  the  value  at  the  Class  III  price) 
with  respect  to  other  source  milk  for 
which  a  value  is  computed  pursuant  to 
9  1075.80(f). 

(b)  Each  handler  operating  a 
distributing  plant  that  is  subject  to  die 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling,  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  2Sdi  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  on  routes  in  the  marketing 
area  which  was  allocated  to  Class  1  at 
such  other  order  plant  If  reconstituted 
skim  milk  in  filled  milk  is  disposed  of 
from  such  plant  on  routes  in  marketing 
areas  regulated  by  two  or  more 
marketpoel  orders,  the  reconstituted 
skim  milk  assigned  to  Class  I  shall  be 


prorated  according  to  sacli  disposition 
in  each  area. 

(2)  Compote  the  value  of  the  quantity 
assigned  in  paragraph  (1)  to  Class  I 
dispositioo  in  this  area,  at  the  Qaas  1 
price  under  this  part  applicable  at  the 
location  of  the  other  order  plant  and 
subtract  its  value  at  the  Class  III  price. 


9107SJ5   inadaaignaiad  aa  9  1078l721 

40.  Section  107&£6  is  redeslffoated  as 
9  1075.72  and  is  revised  to  read  as 
follows: 

9 107S.72   PayinontB  from  ttie  producer> 
evmsfnani  mno. 

On  or  before  the  10th  day  after  die 
end  of  each  month  the  maricet 
administrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  the  amount 
computed  pursuant  to  1 1075.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  9  1075.71(a)(1). 


91«7Syn     [I 


aB9107S7«and 


41.  Section  1075.80  is  redesignated  as 
S  1075.73  and  amended  by  changing  the 
tide  to  Tayments  to  producers  and  to 
cooperative  associations";  in  paragraph 
(a),  changing  the  reference  **i  1075.72**  to 
"9  1075.81"  and  die  reference 
"99  1075.81  and  1075.82"  to  "99  1075.74 
and  1075.75";  and  in  paragraph  (b), 
changing  the  word  "approved"  to 
"producer^  (2  ooourences). 


91075A1   insdisignaUd  aa  9 107S.74I 

42.  Section  1075.81  is  redesignated  as 
9  1075.74. 

91075J2   [Redesignated  aa  9  I078u7il 

43.  Section  1075.82  is  redesignated  as 
9  1075.75  and  amended  by  changing  the 
title  to  "Plant  location  adjustments  for 
producers  and  on  nonpool  milk";  in 
paragraph  (a),  changing  the  reference 
"9  1075.53"  to  "1 1075.52";  and  in 
paragraph  (b),  changing  the  reference 
"99  1075.84  and  1075.85"  to  "98  1075.71 
and  1075.72"  and  the  reference 

"9  1075.53"  to  "9  1075.52". 

44.  New  9  1075.78  is  added  to  read  as 
follows: 


9  1075.76 

a 


Paymefita  by  nandtor  operating 


Eadi  handler  irho  operates  a  partially 
regulated  distributing  plant  shall  pay  to 
the  market  administrator  for  the 
producer-settiement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler's 
election)  calculated  pursuant  to 
paragraph  (a)  or  (b)  of  this  section.  If  die 
handler  fails  to  report  pursuant  to 
9  9  1075.30  and  1075.31  die  information 
necessary  to  compute  the  amount 
specified  in  parapaph  (b)  of  this 
section,  he  shall  pay  the  amount 


computed  pursuant  to  paragraph  (a)  of 
thisaection: 

(a)  An  aoMiunt  computed  as  follows: 

(1)  DetemUne  die  respective  amounts 
of  skim  milk  and  butterfat  disposed  of 
as  Qass  i  milk  on  routes  in  the 
marketing  area; 

(2)  Deduct  the  respective  amounts  of 
skim  milk  and  butterfat  received  as 
Class  I  milk  at  the  partially  regulated 
distributing  plant  from  pool  plants  and 
other  order  plants  except  that  deducted 
imder  a  similar  provision  of  another 
order  issued  pursuant  to  the  Act 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Combine  the  amounts  of  skim  miBc 
and  butterfat  remaining  into  one  total 
and  determine  the  wei^ted  average 
butterfat  content  and 

(5)  Prom  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  subtract  its  value 
at  the  weighted  average  price  applicable 
at  such  location  (not  to  be  less  than  the 
Class  in  price)  and  add  the  amount 
obtained  from  multiplying  the  pounds  of 
labeled  reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Qass  m 
price)  and  the  Class  HI  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  HI  price)  and 
the  Class  m  price. 

(b)  An  amount  computed  as  fbllowK 
{l)(i)  The  obligation  that  would  hsve 

been  computed  pursuant  to  9  1075.00  at 
such  plant  shall  be  determined  as 
thou^  such  plant  were  s  pool  plant.  For 
purposes  of  such  computation,  receipts 
at  sudi  nonpool  plant  from  a  pool  plant 
or  an  other  order  plant  shall  be  assigned 
to  the  utilixation  at  which  classified  at 
the  pool  plant  or  other  order  plant  and 
transfers  from  sudi  nonpool  plant  to  a 
pool  plant  or  an  other  order  plant  shaD 
be  classified  as  Class  III  milk  if 
allocated  to  such  class  at  the  pool  plant 
or  other  order  plant  and  be  valued  at  the 
weighted  average  price  of  the  respective 
order  if  so  allocated  to  Class  I  milk. 
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except  that  reconstituted  skim  milk  in 
filled  milk  shall  be  valued  at  the  Class 
in  price.  There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  1 1075.60(f)  and  a 
credit  in  the  amount  specified  in 
S  1075.71(a)(2)(ii)  with  respect  to 
receipts  from  an  unregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  III  price,  unless  an 
obligation  with  respect  to  such  plant  is 
computed  as  specified  in  paragraph 
(b](l}(ii]  of  this  section;  and 

(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
and  provides  with  his  reports  pursuant 
to  55  1075.30  and  1075.31  similar  reports 
with  respect  to  the  operations  of  any 
other  nonpool  plant  which  serves  as  a 
supply  plant  for  such  partially  regulated 
distributing  plant  by  shipments  to  such 
plant  during  the  month  equivalent  to  the 
requirements  of  5  1075.7(b)  with 
agreement  of  the  operator  of  such  plant 
that  the  market  administrator  may 
examine  the  books  and  records  of  such 
plant  for  purposes  of  verification  of  such 
reports,  there  will  be  added  the  amount 
of  the  obligation  computed  at  such 
nonpool  supply  plant  in  the  same 
manner  and  subject  to  the  same 
conditions  as  for  the  partially  regulated 
.  distributing  plant. 

(2)  From  this  obligation  there  will  be 
deducted  the  sum  of  (i)  the  gross 
payments  made  by  such  handler  for 
Grade  A  milk  received  during  the  month 
fit)m  dairy  farmers  at  such  plant  and 
like  payments  made  by  the  operator  of  a 
supply  plant(s]  included  in  the 
computations  pursuant  to  paragraph 
(b)(l]  of  this  section,  and  (ii)  any 
payments  to  the  producer-settlement 
fund  of  another  order  under  which  such 
plant  is  also  a  partially  regulated 
distributing  plant. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfiuid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfiuid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfiuid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

§§  1075.8e,  107SJ7    (ftomovml] 

45.  Sections  1075.86  and  1075.A7  are 
removed  and  new  5  1075.77  is  added  to 
read  as  follows: 


5 107S.77    AdhMtriMnt  of  aooounts. 

(a)  Whenever  verification  by  the 
market  administrator  of  reports  or 
payments  of  any  handler  discloses 
errors  in  payments  to  or  bom  the         J^ 
producer-settlement  fund  pursuant  to 

55  1075.71  and  1075.72,  the  market 
administrator  shall  promptly  bill  such 
handler  for  any  unpaid  amounts  and 
such  handler  shall,  within  5  days  of  such 
billing,  make  payment  to  the  market 
administrator  of  the  amount  so  billed. 
Whenever  verification  discloses  that 
payment  is  due  from  the  market 
administrator  to  any  handler,  the  market 
administrator  shall  within  5  days,  make 
such  payment  to  such  handler. 

(b)  Whenever  verification  by  the 
market  administrator  of  the  payments 
by  a  handler  to  any  producer  or 
cooperative  association,  discloses 
payment  of  less  than  is  required  by 

5  1075.73  the  handler  shall  make  up  such 
payment  to  the  producer  or  cooperative 
association  not  later  than  the  time  of 
making  payments  next  following  such 
disclosure. 

46.  Section  1075.88  is  re-designated  as 
5  1075.85  and  amended  by  changing  the 
title  to  "Assessment  for  order 
administration",  and  changing  the 
reference  "5  1075.46  (a)(3)  and  (a)(7)  and 
the  corresponding  steps  of  5  1075.48"  to 
5  1075.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  5  1075.44". 

47.  The  center  headings  in  Part  1075 
are  removed  and  new  center  headings 
are  added  preceding  the  redesignated 
sections  as  follows: 

a.  Preceding  5  1075.1,  "General 
Provisions"; 

b.  Preceding  5  1075Z  "Definitions": 

c.  Preceding  5  1075.30,  "Handler 
Reports"; 

d.  Preceding  5  1075.40,  "Classification 
of  Milk": 

e.  Preceding  5  1075.5a  "Class  Prices"; 

f.  Preceding  5  1075.60,  "Uniform 
Price"; 

g.  Preceding  5  1075.70,  "Payments  for 
Milk";  and 

h.  Preceding  5  1075.85, 
"Administrative  Assessment  and 
Marketing  Service  Deduction". 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Section  1076.15  is  revised  to  read  as 
follows: 

51076.15    Fluid  mik  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
fitjzen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 


include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilize^ 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1076.16  is  revised  to  read  as 
follows: 

51078.16    Fhjid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  fi-ozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  0  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  5  1076.19  is  added  to  read  as 
follows: 

5 1076.19    CowMwrclsl  food  processing 
•stabHstWTMnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
estabUshments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §5  1076.13, 1076.41  and 
1076.52. 

4.  Section  1076.40  is  revised  to  read  as 
follows: 

51076.40    ClassosofutWzation. 

Except  as  provided  in  {  1076.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
5  1076.30  shall  be  classified  as  follows: 
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(a)  Cfciss /niZHc  ClaM  I  milk  Shan  be 
an  skia  milk  and  batterfsb 

(1)  Disposed  of  in  the  fbna  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  Quid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  »» 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Qass  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes. 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  conunerdal  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  sudi 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  fanners  dieese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(it)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  an 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  sectiorL 

(c)  Class  HI  milk.  Class  m  milk  riiall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  producr. 
(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 


and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 
(ii)  Butter,  plastic  cream,  anhydrous 

milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fiuid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  me  end  of  the 
month  of  fiuid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (bXl)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (bXl)  and 
paragraphs  (b)(4)(i>-(iv)  of  tiiis  section 
that  are  disposed  of  by  a  handler  for 
animal  feed: 

(4)  In  fiuid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(iH>v)  of  this 
section  that  are  dumped  by  a  handler. 
The  maiket  administrator  may  require 
notification  by  the  handler  of  such 
dumping  Ln  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  bom  records  satisfactory  to  the 
market  administrator. 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  5  1076.15  and  the  fiuid 
cream  product  definition  pursuant  to 

( 1076.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
5  107S.41(a)  to  the  receipts  specified  in 
5  1076.41(a)(2]  and  in  shrinkage 
specified  In  5  1076.41(b)  and  (c). 

5.  Section  1076.42  is  amended  by 
revising  paragraphs  (d)(2Hvi)  and  (vii)  to 
read  as  follows: 


51076.42    Claasiflcatiewel 


(d)  •  •  • 

w  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  stiall  be  assigned  pro 
rata  among  such  plants,  to  ti)e  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  sadi 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  die  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possil>le  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilizatioa  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  107S.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragrafdis  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 


51076.44 


of 


(a)  •  •  * 

(2)  Subtract  from  the  total  pounds  of 
skim  miUc  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  ofiset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  inunediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  firom  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
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distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a](12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

*  *        *        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ID.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  1 107e.40(b)(l)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(u).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

*  *        •        •        • 

(11)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 


(12)  •  ♦  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specifled  in  paragraph  (a)(7)(vii) 
of  this  section,  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  in  use. 
*        •        •        *        * 

7.  Section  1076.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";"  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
follows: 

§1076.60    Handter'*  vakM  of  mHk  for 
computing  uniform  pric*. 

(g)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
appUcable  at  the  location  of  the  pool 
plant  and  the  Class  Ul  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
S  1076.76(c). 


8.  Section  1076.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

9  1076.76    PaymwiU  by  handtor  opora Mng 
a  partially  rogulatad  dtetrttnutirtg  ptant 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
*        •        *        •        * 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  ID  price)  and 
the  Class  III  price. 
«        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  and  the  Class  m  price. 

PART  1079— MILX  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.15  is  revised  to  read  as 
follows: 

S  1079.15    Fluid  miUt  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 


be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  fllled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modifled  product  specifled  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodifled  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1079.16  is  revised  to  read  as 
follows: 

91079.16    Fluid  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  {  1079.19  is  added  to  read  as 
follows: 

9 1079.19    Commarclal  food  procoaaing 
aatabHahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  fllled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including  but  not 
limited  to,  provisions  in  9  9  1079.13, 
1079.41  and  1079.52. 

4.  Section  1079.40  is  revised  to  read  as 
follows: 


91079.40    Claaaaa  of  utillxation. 

Except  as  provided  in  §  1079.42,  all 

skim  milk  and  butterfat  required  to  be 

reported  by  a  handler  pursuant  to 

S  1079.30  shall  be  classifled  as  follows: 
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(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  speciflcally  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artiflcial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  estabhshment  for  the 
puipose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases],  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  VL  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 
(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 


and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  ni  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  me  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b](4](i)--(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintaiii  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(l]  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b](l]  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  9 1079.15  and  the  fluid 
cream  product  definition  pursuant  to 

9  1079.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
9  1079.41(a)  to  the  receipts  specified  in 
9  1079.41(a)(2]  and  in  shrinkage 
specified  in  9  1079.41(b)  and  (c). 

5.  Section  1079.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 

91079.42   Claaaiflcatlon  of  tranafara  and 


(d)  •  *  • 
(2)  •  •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utiUzation  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1079.44  is  amended  by 
revising  paragraph  (a](2],  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

91079.44   Claaamcation  of  producar  milk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  lit  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
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distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  9  1079.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (aK2){u),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(11)*  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 

*  •        •        •        • 

(12)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii} 
of  this  section,  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  QI  use. 

•  •        •        •        * 

7.  Section  1079.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (f),  replacing  the  period  after 
paragraph  (g)  with  ";"  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 


91079.60 
computing 


valu*  of  mflk  tor 
price. 


(h)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonflmd  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  ( 1079.70(0). 

8.  Section  1079.76  is  amended  by 
revising  paragraphs  (aK3)  end  (aX5)  and 


by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


91079.76 


by 

jMmtBih_iittMi_ia 

OMinDUDnQ 


(a) 


(3)  Subtract  the  poimds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

•  *        •        •        • 

(5)  Add  the  amount  obtained  6t>m 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Qass  III  price)  and  the 
Class  ID  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  tlXXk 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
apphcable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  ID  price)  and 
the  Class  ni  price. 

•  •        *        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regxilating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price]  and  the  Class  III  price. 

PART  1093-MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.15  is  revised  to  read  as 
follows: 

91091.15   FMd  mBi  product 
(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  In  bulk  or  are 
packaged,  distributed  and  Intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 


skim  milk,  lowrfet  miOc,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  soUds,  sterilized, 
concentrated  (to  not  more  than  60 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  au'lk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
sohds,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1093.16  is  revised  to  read  as 
follows: 

91093.16    FhM  CTMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frtnen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  Section  1093.19  to  read  as  follows: 

91093.19   CowmercM  lood  proceeefcig 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producer  milk  diverted-to  conunercial 
food  processing  establishments  shall  be 
subject  to  the  same  |«rwisions  relating 
to  diversions  to  plan^  inc]i|ding  but  not 
limited  to,  provisions  iii~M'i093.13, 
1093.41  and  1093.52. 

4.  Section  1093.40  is  revised  to  read  as 
follows: 

910U.40    CT ofwMfcellon. 

Except  as  provided  in  9  1093.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1093.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat 
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(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce:  * 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 


(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  maricet  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(l]  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  frx>m  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  9  1093.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1093.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
9  1093.41(a)  to  the  receipts  specified  in 
9  1093.41(a)(2)  and  in  shrinkage 
specified  in  9  1093.41  (b)  and  (c). 

5.  Section  1093.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii)  • 
to  read  as  follows: 

91093.42    Classtflcation  of  transfer*  and 
dtverskm*. 


(d)  •  *  • 
(2)  *  *  • 


(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  frY>m  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  D  utilization, 
and  then  to  Class  QI  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 

6.  Section  1093.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a](7](vii], 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

91093.44    Classification  Of  producer  m«L 

(a)  *  *  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  ofiset  for  any  other  payment 
obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  frt>m  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 
***** 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
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under  paragraph  (a)(12)  of  this  section 

on  the  same  basis  as  concentrated  milk. 

•  •        •        •        • 

(9]  Subtract  from  the  pounds  of  sidm 
milk  remaining  in  each  class,  in  series 
beginning  with  Qass  ID.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  i  1093.40(b)(l]  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (8)(2)(ii).  {a)(5)  and  (a)(7)(i) 
of  this  section; 

(11)*  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  estabhshes  a  disposition  of 
concentrated  or  labeled  reconstituted 
Quid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 

•  *        •        •        * 

(12)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7](vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  ID  use. 

7.  Section  1093.60  is  amended  by 
removing  "and"  after  the  ":"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ":".  revising 
paragraph  (g),  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

8iq>M0   Hsodtor-svafcisoliWifor 
computing  untform  prlee. 

•  •        •        *        • 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Qass  I  price 
apphcable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
9  1093.78(c). 

8.  Section  1003.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 


by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

t1093.7t    Paymwitsbyahwidtar 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  apphcable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  ID  price)  and  the 
Class  01  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $l.oa 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Qass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  m  price. 
•        •        •        *        * 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  imder  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  Uie  Class  01  price. 

PART  1094— yiLX  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

1.  Section  1094.15  is  revised  to  read  as 
follows: 

S10M.1S    Fluid  mMt  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 


be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  fllled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  up 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any    - 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1004.16  is  revised  to  read  as 
follows: 

81094.16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  i>ercent  or  more  butterfat, 
with  or  without  the  addition  of  other 
Ingredients. 

3.  A  new  { 1094.10  is  added  to  read  as 
follows: 

91094.19   Cemmercisi  food  proceasino 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages. 

Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including  but  not 
limited  to,  provisions  in  ||  1004.13, 
1094.41  and  1094.52. 

4.  Section  1094.40  is  revised  to  read  as 
follows: 


91994.40    Clessss  of  nMteation. 

Except  as  provided  in  1 1094.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
i  1094.30  shall  be  classified  as  foUows: 
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(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  11  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmera  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  %vhich  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfoit: 

(1)  Used  to  produce: 
(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 


and  are  not  Included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  ■ 
Class  III  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  8weetened)^in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (bKl)  paragraphs 
(b)(4)(i)-Kiv)  of  this  section  tiiat  are 
disposed  of  by  a  handler  for  animal 
feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (bKl) 
and  paragraphs  (bK4)(iHiv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  tlds  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
purauant  to  1 1094.15  and  the  fluid 
cream  product  definition  pursuant  to 

9  1094.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
9 1004.41(a)  to  the  receipts  specified  in 
9  1094.41(a)(2)  and  in  shrinkage 
specified  in  9  1094.41(b)  and  (c). 

5.  Section  1094.42  is  amended  by- 
revising  paragraphs  (d)(2Kvi)  and  (vii)  to 
read  as  follows: 


91094.42 


(d)  •  *  • 

(2)  •  •  ' 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 

the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  IH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 

6.  Section  1094.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (aH7). 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)[12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafier,  to 
read  as  foUows: 

9 1094.44   Ciaeslflcatiofi  cv  producer  mML 
•        •        •        •       • 

(a)  •  •  • 

(2)  Subfract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  padiaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  sudi 
plant  by  handlers  fully  regxilated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  montL 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  IIL  except  as 
spedfied  in  paragraph  (a)(7)(vti)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
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distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


[9]  Subtract  &om  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  poimds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  {  1094.40(b](l]  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(11)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 


(12)  •  *  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specifled  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
begiiming  with  Class  IH  use. 

7.  Section  1094.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (f),  replacing  the  period  after 
paragraph  (g)  with  ";",  revising 
paragraph  (h)  and  adding  a  new 
paragraph  (i)  to  read  as  follows: 

S  1094.60    Handlar's  valtM  Of  mmi  for 
computing  unJform  price. 
*        •        •        •        * 

(h)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
appUcable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
himdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  undei  S  1094.76(c). 


8.  Section  1094.78  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  paragraph  (c)  to  read  as 
follows: 

§  10M.7C    Payments  by  hendlef  opereling 
pennsy  legumeo  uwuuuung  pwn. 

•  *        •        •        • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

*  •        •        *        • 

(5)  Add  the  amoimt  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3]  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Qass  ni  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  HI  price)  and 
the  Class  III  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  lOSe-MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  Section  1096.15  is  revised  to  read  as 
follows: 

91096.15    FhiM  mUk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 


be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  scune 
nature  and  butterfat  content 

2.  Section  1096.16  is  revised  to  read  as 
follows: 

11096.16    Fluid  ereem  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1096.19  is  added  to  read  as 
follows: 

i  1096.19    Commerdal  food  processing 
estal>Nshment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  SS  1096.13, 1096.41  and 
1096.52. 

4.  Section  1096.40  is  revised  to  read  as 
follows: 

S  1096.40    Ctasses  Of  utittzatioa 

Except  as  provided  in  8  1096.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1096.30  shall  be  classified  as  follows: 


/  Vol  58.  No.  286  f  Friday.  November  a.  1991  /  Proposed  Rtdw 


(a)  C/oss  tmilk.  Class  I  milk  shaD  be 
all  skim  milk  ami  batterfat: 

(1)  Disposed  of  in  the  fonn  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  fai  packaged  fluid  milk  products  in 
inventory  at  tfaA  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ID  milk. 

(b)  Class  II  milk.  Qass  n  milk  shaU  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fhiid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce; 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  cxird  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  Intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogiui  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  padcaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  tfie 
public,  and  intermediate  products  to  be 
used  in  processing  sudi  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  tai 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  ni  milk  shaD 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 
(i)  Cream  dieese.  and  hard  cheeses  ol 
types  that  may  be  shredded  or  grated 


and  are  not  included  in  paragraph 
(bM4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  ni  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  me  end  of  the 
month  of  fluid  milk  products  In  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  In  paragraph  (b)(1)  and 
paragraphs  (b)(4Ki)-{iv)  of  diis  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (bM4)(iHiv)  of  this 
section  tbuat  are  dumped  by  a  handler. 
The  market  administrator  may  require 
nottfication  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  Uie  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  s  handler 
to  maintain  adequate  records  of  such 
use.  If  sdvance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrstor  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  1 1096.15  and  the  fluid 
cream  product  definition  pursuant  to 

i  1096.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
1 109e.41(a)  to  the  receipts  specified  in 
S  1096.41(a)(2)  and  in  shrinkage 
specified  in  §  1096.41(b]  and  (c). 

6.  Section  1096.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 


11096.42   OasaMeadonef 


(d)  •  •  • 
(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Qass  n  utilization, 
and  then  to  Qass  in  utilization  at  such 
nonpool  plant 

(^)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  sny 
remaining  Qass  D  utilization,  then  to    . 
any  remaining  Class  m  utilization,  and 
then  to  Qass  I  utilization  at  sudi 
nonpool  plant  and 

6.  Section  1096.44  is  amended  by 
revising  paragraph  (aK2),  revising  the 
introductory  text  of  paragraph  (a)(7). 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
Introductory  text  of  each  paragraph  with 
a  period  and  adding  the  fbllowlng 
sentences  Immediately  thereafter,  to 
read  as  follows: 


11096.44 


(2)  Subtract  from  the  total  pounds  of 
skim  miUc  in  Qass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  miflc 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order. 

(ii)  Packaged  fluid  milk  products  in 
inventory  st  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
•        •      .  •        •        • 

(7)  Subtract  in  the  order  specified 
below  trom  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  111,  except  as 
specified  in  paragraph  (aH7)(vii)  of  diis 
section,  the  pounds  of  slcim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
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distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12]  of  this  section 

on  the  same  basis  as  concentrated  milk. 
•        •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specifled  in  1 109e.40(b)(l)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(u).  (a)(5)  and  (a)(7)(i) 
of  this  section; 


(11)  •  *  *  Skim  milk  In  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 


(12)  *  *  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specifled  in  paragraph  (a)(7)(vii) 
shall  also  be  subject  to  the  proration  set 
forth  in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  in 
use. 
•        •        •        •        • 

7.  Section  1096.60  is  amended  by 
removing  "and"  before  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";",  revising 
paragraph  (g),  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 


f  10MJ0 
oompuUng 


VMM  of  mMc  for 
prico. 


(g)  Subtract  for  reconstituted  milk 
made  &om  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price]  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  diisposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
i  1096.76(c). 


8.  Section  1096.76  is  amended  by 
revising  paragraphs  (a)(3}  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


1 1096.76    PayiiMnts  by  Iwndtor 
psnmiy  fwQ^unmo  omnDirang 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

•  *        •        •        * 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a](3]  of  this  section  by  the  difference 
between  the  Class  I  price  apphcable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price]  and  the 
Class  ni  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Qass  III  price)  and 
the  Class  III  price. 

•  *        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  and  the  Class  III  price. 

PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE  MARKETING  AREA 

1.  Section  1097.15  is  revised  to  read  as 
follows: 

91097.15    Fluid  mM  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frxizen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 


be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  SO 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  ijiclude: 

(1)  nain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modiified  product  specifled  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodifled  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1097.16  is  revised  to  read  as 
follows: 

S  1097.16    Fluid  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frt}zen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  additioir  of  other 
ingredients. 

3.  A  new  i  1097.19  is  added  to  read  as 
follows: 

f  1097.19    Commarciai  f ood  procMsing 
••tabltohnMnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  fllled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  5  5  1097.12. 1097.41  and 
1097.52. 

4.  Section  1097.40  is  revised  to  read  as 
follows: 


(1097.40    Clasaea  of  Utilization. 

Except  as  provided  in  S  1097.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1097.30  shall  be  classifled  as  follows: 
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(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  speciflcally  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artiflcial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specifled  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

.(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specifled  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 


and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil: 

(iii)  Any  milk  product  in  dry  form: 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specifled  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specifled  in  paragraph  (b)(1)  and 
paragraphs  (b](4)(i)--(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4){i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notiflcation  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notiflcation  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood. 
Are,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verifled  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modifled  fluid 
milk  product  or  in  any  product  specifled 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  deflnition 
pursuant  to  S  1097.15  and  the  fluid 
cream  product  definition  pursuant  to 

8  1097.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1097.41(a)  to  the  receipts  specifled  in 
S  1097.41(a)(2]  and  in  shrinkage 
specified  in  S  1097.41(b)  and  (c). 

5.  Section  1097.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 

S  1097.42   Ctassifleation  of  transfer*  and 
diversions. 


(d)  *  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 

6.  Section  1097.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7). 
adding  a  new  paragraph  (a](7](vi), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

81097.44   Classification  Of  producer  mllL 

*  •        •       •       • 

(a)  *  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable  N. 
provisions  of  another  Federal  milk  otder 
in  the  immediately  preceding  month:  I 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7)(vi)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

•  •        •        •        • 

(vi)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
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distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  sectian 
on  the  same  basis  as  concentrated  milk. 


{9i  Snbtrsct  from  the  poiBuls  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  {  10S7.40(bHl)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  sabtracted  pursuant  to 
paragraphs  (aM2)(ii).  (aMS)  and  (aX7Xi) 
of  this  section; 

(11)*  *  *  Skim  milk  in  receipts  of 
concentrated  fhiid  milk  prodocts  shaD 
also  be  subfect  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  disposition  of 
reconstituted  or  concentrated  fluid  milk 
products,  otherwise,  sach  receipts  shall 
be  allocated  to  classes  of  use  in 
sequence  bediming  with  Class  IS  use. 
•        •        •        •        • 

(12)*  *  *  Skim  milk  in  receipts  of 
concentrated  fiuid  milk  products  and 
receipts  specified  in  paragraph  (aX^Xvi) 
of  this  section  shall  also  be  subiect  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  • 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  soch  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 


PART  1098— MILX  IN  THE  NASHVILLE, 
TENNESSEE  MARKETING  AREA 

1.  Section  1098.15  is  revised  to  read  as 
follows: 


S18I8.1S 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  sectian  fJuid  milk  product 
means  any  milk  prodocts  in  fhiid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Soch  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilizad, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shaD 
not  include: 

(1]  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  inisait  feeding  or  dietary  ase  that  are 
packaged  in  heimeticaDy  sealed 


containers,  any  prodoct  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  anid 

(2]  The  quantity  of  skim  milk  fai  any 
modiified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  eqoal  Tolmne 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1098.16  is  revised  to  read  as 
followr 


{1098.16    FluMcraam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixttuv  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  1 1098.19  is  added  to  read  as 
foUowK 


91096.19 


food 


Commercial  food  processiitg 
establishmeat  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  balk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  flnid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subfect  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisians  in  {|  1008.13. 100641  and 
109&52. 

4.  Sectian  1068.40  is  revised  to  read  as 
foUowK 


§109840 


of  MtHzatlon. 


Except  as  provided  in  i  1008.42.  all 
skim  milk  anid  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1008.30  shall  be  classified  as  follows: 

(a)  Close  1  milk.  Class  I  milk  shall  be 
all  skin  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Qasa  n  or  Class  UI  milk. 

(b)  Class  11  milk  Claw  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fhiid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substltutee, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 


(2)  In  packaged  inventory  at  the  end 
of  the  month  c^  the  products  specified  in 
paragraph  (bXl)  of  this  section: 

(3)  In  buH(  fluid  milk  products  and 
bulk  fhiid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  maiket  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Qass  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozoi  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yoguri  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  lUmilL  CUss  10  milk  shell 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrotu 
milkfat  and  butteroil; 

(iii)  Any  milk  prodoct  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  ni  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consnmer-tjrpe 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  af>d 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (bXl)  of  tfris  section  hi  bulk 
form; 
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(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  ^)(4)  (i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed: 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
llie  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  Sie  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator. 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  1 1098.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1098.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1098.41(a)  to  the  receipts  specified  in 
§  1098.41(a)(2)  and  in  shrinkage 
specified  in  S  1098.41  (b)  and  (c). 

5.  Section  1098.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 


$1098.42    Ciasamcatlon  Of 
divefskms. 


(d)  *  *  * 

(2)  •   •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  bom  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 


then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

6.  Section  1098.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(viii),    . 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

{1098.44    CtaseHleation  of  producer  mik. 

*  *  «  *  * 

(a)  *  •  * 

(2)  Subtract  from  the  total  pounds  of 
skim  miUc  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immedAtely  preceding  month; 

•  •        •        •        • 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  ID,  except  as 
specified  in  paragraph  (a)(7)(viii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

•  *        «        •        * 

(viii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a](12]  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1098.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(11)  *  •  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 


handler  establishes  a  disposition  of 

concentrated  or  labeled  reconstituted 

fluid  milk  products,  otherwise,  such 

receipts  shall  be  allocated  to  classes  of 

use  in  sequence  beginning  with  Class  HI 

use. 

•        •        •        •        • 

(12)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph 
(a)(7)(viii)  of  this  section  shall  also  be 
subject  to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 


7.  Section  1098.60  is  amended  by 
removing  "and"  after  the  ":"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";"  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
follows: 


11098.60 
computing 


vekie  of  nwk  for 

price. 


(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products:  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
S  1098.76(c). 

8.  Section  1098.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  nev  paragraph  (c)  to  read 
as  follows: 

S  1098.76    Payment*  by  handter  operating 
a  partially  regulated  distrttNiOng  planL 

•        •        •        *        • 

(a)  *  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  fiom  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  poimds  of  labeled 


F«dml 
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reconstituted  milk  included  in  paragraph 
(a)(S)  of  thia  section  by  tbe  difference 
between  the  Claas  I  price  applicable  at 
the  locatian  of  tbe  partially  regulated 
distributing  plant  ieaa  Sl.OO  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Qass  1 
price  shall  not  be  reduced  by  tl.oa 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  tbe  order  regulating 
the  producer  milk  used  to  produce  the 
noniluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Qass  in  price)  and 
the  Qass  III  price. 
*        •        •        •        • 

(c)  Any  handler  may  elect  partiaDy 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fond  of  tbe 
order  regxJating  the  producer  milk  used 
to  produce  the  noniluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  urxder  the  other  order  at 
the  kM»tioo  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Qass  U  price)  and  the  Qass  III  price. 

PART  1099— WLK  IN  THE  PADUCAH, 
KENTUCKY  MARKETINQ  AREA 

1.  Section  1000.15  is  revised  to  read  as 
follows: 

§1099.15    FluM  »«( product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
peroeot  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  bat  ate  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk.  Hlled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  sohds.  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fhiid  milk  product  shall 
not  indade: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  coodensed  inint  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  ho^ticaily  sealed 


containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
soUds,  and  whey;  and 

(2)  The  quantity  of  skim  Bulk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Sectmn  1009.16  is  revised  to  read  as 
follows: 


81099.19    FtaMcrean  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  1 1099.19  is  added  to  read  as 
follows: 

11099.19    Commerclai  food  processing 

Commercial  food  processing 
establishment  means  any  facUity  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  suod  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  Quid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  SS  1099.13. 1099.41  and 
1099.52. 

4.  Section  1009.40  is  revised  to  read  as 
follows: 

81099.40   CTsssssoimtettew. 

Except  as  provided  in  \  1099.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handle  pursuant  to 
1 1099.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Qass  I  milk  shaD  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Qass  n  or  Qass  m  milk. 

(b)  aass  II  milk.  Qass  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil], 
that  resembles  a  fluid  cream  product 
except  as  otfaerwiee  provided  in 
paragraph  (c)  ct  this  section: 


(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  <•• 
para^vph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verificatiao.  Otherwise,  such 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-«nd-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  D  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  pre{>ared  food 
products; 

(vii)  Any  concentrated  milk  product  In 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Qass  III  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Qass  in  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer^type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  prcxiucts  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
fonn; 
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(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i}-{iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b](l]  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  &t)m  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(l]  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  8  1099.15  and  the  fluid 
cream  product  definition  pursuant  to 

8  1099.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
8  1099.41(a)  to  Ab  receipts  specified  in 
8  1099.41(a)(2)  and  in  shrinkage 
specified  in  8  1099.41(b)  and  (c). 

5.  Section  1099.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 

81099.42   Ctaasmcattonoftransfsrsand 


(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  [uto 
rata  among  such  plants,  to  the  extent 
possible  fint  to  any  remaining  Qass  I 
utilization,  then  to  Qass  U  utilization, 
and  then  to  Qass  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonfiool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utiliCation.  then  to 
any  remaining  Qass  UI  atUization,  and 


then  to  Class  1  utilization  at  such 
nonpool  plant  and 

•  •        •        •        • 

6.  Section  1099.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9]  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

81099.44    ClassHlcattonofproducwmNk. 

•  •        •        •        • 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  *        •        •        • 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Qass  UI,  except  as 
specified  in  paragraph  (a)(7](vii)  of  this 
section,  the  poimds  of  skim  milk  in  each 
of  the  following: 

•  •        •        •        • 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Qass  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  {  10e9.40(b)(l)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(11)*  *  *  Skim  milk  in  receipU  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 


handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Qass  UI 

use. 

•  •        •        •        • 

(12)  *  *  *  Skim  milk  in  receipU  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
shall  also  be  subject  to  the  proration  set 
forth  in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  UI 

use. 

•  •        •        •        • 

7.  Section  1099.00  is  amended  by 

revising  paragraph  (g),  and  adding  a 
new  paragraph  (h)  to  read  as  follows: 

81099.90   Handtofs  value  Of  m«(  tar 
computing  unMonn  prtoa. 

(g)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Qass  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Qass  UI  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  1  use.  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfhiid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
setUement  fund  of  another  order  imder 
8  1099.76(c). 

8.  Section  1090.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a](5]  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


81099.7S 

a 


Payments  by  hsndtor  opersting 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant 
•        •        •        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Qass  I  price  applicable  at 
the  location  of  the  partially  regulated 
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distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  pKce)  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
apphcable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  Ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Qass  IH  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  ni  price)  and  the  Class  III  price. 

PART  1 106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.15  is  revised  to  read  as 
follows: 

91106.15    FhMMMipMdUCt 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  0 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured  modiHed 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  speciHed  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1106.16  is  revised  to  read  as 
follows: 

11106.16    FhjW  CTMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  i  1106.19  is  added  to  read  as 
follows: 

{1106.19    Commfclai  food  pfoc— log 
•stabHshiiMnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  HUed  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  S  §  1106.13, 1106.41  and 
1106.52. 

4.  Section  1106.40  is  revised  to  read  as 
follows: 

{1106.40    CiassM  of  utiHzatton. 

Except  as  provided  in  {  1106.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1106.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  U  or  Class  ID  milk. 

(b)  Class  11  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 


(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogiul  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specifled  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)>{iv)  of  this  section 
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dial  are  disposed  of  by  a  handler  for 
animal  feed' 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-{iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  mariiet 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator. 

(6]  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  sidm  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  {  1106.15  and  the  fluid 
cream  product  definition  pursuant  to 
S  1106.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1106.41(a)  to  the  receipts  specified  in 
S  1106.41(a)(2)  and  in  shrinkage 
specified  in  {  1106.41(b)  and  (c). 

5.  Section  1106.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 


{1106,42 
awvmonSa 


vHwiicsiion  Of  wiofw  wio 


(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  fi»t  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Glass  0  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 


6  Section  1106.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7). 
adding  a  new  paragraph  (a)(7)(viii). 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  foUows: 

{1106,44   ClaaeiflcaAion  of  producer  mHk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m.  except  as 
specified  in  paragraph  (a)(7)(viii)  of  this 
section,  the  pounds  of  sidm  milk  in  each 
of  the  following: 

(viii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  1 1106.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(U),  (a)(5]  and  (a)(7)(i) 
of  diis  section: 

(11)*  *  *SkimmilkinreceipUof 
concentrated  fluid  milk  products  shall 
also  be  subfect  to  die  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fhiid  milk  products,  otherwise,  such 


(12)  *  *  *  Skim  milk  in  receipU  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph 
(a)(7)(viii)  shall  also  be  subject  to  the 
proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 

7.  Section  1106.00  is  amended  by 
removing  "and"  after  the  **;*'  in 
paragraph  (f),  replacing  the  period  after 
paragraph  (g)  with  ";",  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

{1106M    Handtor'svelueofmMifer 
cofnputInQ  unMofiM  pitee. 

*        •        *        •        • 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
himdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use.  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  1 1106.76(c). 

6.  Section  1106.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (8)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  foUowK 

{1106.76    Payments  by  a  handtar 

a  —  a  -r  *J ^    ■■  ■  ■  >i  ■  Ifc  i -■-.» ■    ^g  mtwMi  ■  tail « 

(a)  *  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  ara 
then  disposed  of  as  route  disposition  in 
the  mariceting  area  from  the  partially    • 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  bom 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
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be  less  than  the  Qass  IH  price)  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  and  the  Class  m  price. 

PART  lies— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.15  is  revised  to  read  as 
follows: 

SIIOCIS    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  mjlk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 


(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1106.16  is  revised  to  read  as 
follows: 

SIIOe.16    Ruid  cr*am  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1106.19  is  added  to  read  as 
follows: 

91106.19    Cotmnf  cial  food  proc—aing 
aatabllshfwant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  9  J  1108.13, 1108.41  and 
1108.52. 

4.  Section  1108.40  is  revised  to  read  as 
follows: 

91106.40    CtasMs  of  utttlzatloa 

Except  as  provided  in  1 1108.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1108.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  IH  milk. 

(b)  Class  It  milk.  Class  U  milk  shaU  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 


diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(lii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  UI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)-(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 
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(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  S  1108.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1108.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
1 1108.41(a)  to  the  receipts  specified  in 
1 1108.41(a)(2)  and  in  shrinkage 
specified  in  1 1108.41  (b)  and  (c). 

5.  Section  1106.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 

91106.42    OaMlflcation  Of  transfers  and 
divsfsions. 


(d)  •  *  • 
(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  U  utilization, 
and  then  to  Class  UI  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Class  UI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
*        •        •        •        • 

6.  Section  1108.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 


introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

91106.44    Classification  Of  produGsrmNk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amoimt  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  begiiming  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  UI.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  1 1108.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a}(2)(ii).  (8)(5)  and  (a)(7)(i) 

of  this  section: 

•       •  ,    *       •       • 

(11)*  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 


use  in  sequence  beginning  with  Class  UI 
use. 


(12)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  estabUshes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Class  UI  use. 

7.  Section  1106.60  is  amended  by 
replacing  the  period  after  paragraphs  (d) 
and  (f)  with  ";",  removing  "and"  after 
the  ";"  in  paragraph  (e).  replacing  the 
period  after  paragraph  (g)  with  ":"  and 
adding  new  paragraphs  (h)  and  [i)  to 
read  as  follows: 


91106.60    Handtofs  vahM  of 
oonipuiing  unirann  inhmu 


(h)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  lU  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use.  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-setUement 
fund  of  another  order  under  9  1108.76(c). 

&  Section  1108.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

9 1 106.76    Payments  by  a  hendwf 

'  re0ulatad  dtotrfbuting 


-  ■  -  -  - 
pmn. 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  disti-ibuting  plant: 

(4) 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
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dMribuIkif  i^aat  kss  $L0e  ^ut  not  to 
be  less  than  the  Class  III  price]  and  th* 
Class  III  price.  For  any  feconstituted 
milk  thai  la  not  so  labeled  the  Claas  1 
price  shall  not  be  reduced  by  $1.00. 
Altemativafy,  tor  such  diapositioo. 
payments  nay  be  made  to  the  producer- 
settlement  iuad  of  tlw  order  cefulating 
the  pcoducst  milk  naed  to  pnoduse  the 
nonfluidiailk  ingredients  at  the 
diH^erence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
locatioa  of  th»  plant  where  the  nonHuid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price]  and 
the  Class  III  price. 

(W 

(c>  ^y  handler  nay  elect  partially 
regulated  distributing  plant  status  for 
any  plan^  witb  lespect  to  route 
disposition  ef  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  f  use.  P&fmenta  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  noDfhird  milk  ingrscBents 
at  the  dUference  between  th«  Claos  1 
price  applicable  under  the  other  order  at 
the  locatioa  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  Vl  price)  and  Ike  Class  ID  price. 

PART  1«24— «MJ(  IN  THE  PAfCIFIC 
NORTHWEST  MABKETIN6  AAEA 

1.  Section  1124.1&  is  revised  to  read  as 
follows: 


(aj  Accept  as  provided  in  paragraph 
(bj  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  loan  containing  less  than  9 
percent  butferfat,  that  are  in  bulk  or  are 
packiiged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  rimrted  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggpof, 
indnding  any  such  beverage  pcodactB 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than- 50 
percent  total  Bilk  selida).  sr 
reconstituted. 

(b^  The  lam.  fluid  milk  product  shall 
not  iadnde 

(If  Plain  or  sweetened  evaporated 
milk,  plain  or  sweeitewd  evaporated 
skim  milk,  sweetened  condensed  milk  sr 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
contMBSta.  any  prodbet  that  contains  by 
weight  leas  than  a&  fetcent  n«mfat  milk 
solids,  sod  whey;  and 


(2^  TIm  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  die 
quantity  of  skint  milk  in  aa  equal  volume 
of  an  unnodified  product  of  the  same 
aatsrc  and  butlerfat  content. 

2.  Seetipa  1124.16  is  revised  to  read  as 
foUowsr 

11124.16    FluM  ersam  product 

Flvid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen  ' 
cream),  including  sterilized  creem,  or  a 
mixture  of  cream  axul  milk  or  skim  nilk 
containing  8  percent  or  mors  buttctfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  J  1124.20  is  added  under  the 
heading  "DeGnitions"  to  read  as  follows: 

9  r  T24.20    Coiwmsrclal  fooo  procosssiy 

ComTTwrcial  food  processing 
estaidishrnent  means  any  facility  other 
than  a  mlHc  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  prodocts  are  disposed  of,  or 
producer  miDi  io  diverted,  that  usee  such 
receipts  aa  ingredients  in  fbod  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Ppsducer  milk  diverted  to 
commercial  food  processing 
estabBslnents  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  bat  not  limited  to, 
provisiaas  in  (( 1124J.3, 1124.41  and 
1124.52. 

4l.  Section  1124.40  is  revised  to  read  as 
follows: 

91124.40    Classos  Of  utWzstlon. 

Except  as  provided  in  {  1124.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1124.30  shall  be  classinsd  as  follows: 

(a]  Cfass  I  milk.  Qass  L  milk  shall  be 
all  skim  milk  and  butterfat: 

flj  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  {ef  of 
this  secticm: 

(2)  hv  packaged  fluid  milk  products  in 
inventory  at  the  end  of  die  month;  and 

(^  Not  speeiScaUy  accounted  for  ss 
CIlBss  FT  or  Class  HI  milk. 

(b]  Ckna  ITimlk.  Class  11  milk  shall  be 
all  skim  niilc  anti  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fleid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  0  psscsnt  or  mote  nonmilk  fat  (or  aA\. 
that  resemUes  a  fluid  cream  product, 
except  am  otfacswise  provided  in 
paragmpkldof  libs  section; 

[2\  kk  packaged  inventory  at  the  end 
of  the  month  of  the  prodocts  specified  in 
patagvapli  ^3^\  sf  this  section; 


(3)  In  bulk  fUdd  milk  products  and 
bulk  fiuid  cream  products  disposed  of  or 
diverted!  to  a  comnerdsl  food  yrocsssor 
if  the  market  adtnintstrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  piocessing  establnhment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  b»  Class  b 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  tonwfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricottR 
cheese,  farmers  cheese,  pot  cheese. 
Ctaole  cbesss,  sn4  any  similar  soft 
high-moisturr  cheese; 

(ii)  Milkshaks  and  ice  milk  mixes  for 
bases),  tk-ozsn  desserts,  and  fh»en 
dessert  mixes  distributed  and  intended 
to  be  Hsed  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-snd-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-Sohd 
product  resembling  a  Gass  H  product: 

(iv)  Custards,  puddings,  pancake 
mixes.  buttermiHc  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetfcally  sealed  contamers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(Vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  [a.]  or  (c)  of  this  section;  and 

fviii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Clasa.  IH  miik.  Class  III  milk  shaU 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  prodace: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i|  of  this  section; 

(it)  Butter,  plastic  crsam.  anhydrous 
niilkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  Quid  form  th^  is  used  \n>  produca  a 
Class  HI  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  vmik  (plain  or  sweetened)  in  a 
C(msumar-type  package;  and 

(2)  In  invsntory  at  the  end  of  the 
month  of  flbid  milk  products  in  bulk 
form  and  products-  specified  in 
paragraph  (l>)(t)  of  this  section  fai'  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)tl)l8nd 
paragraphs  (M(4)  UHivl  •<  this  section 
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that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  In 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notiflcation  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  In  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  ocourence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
In  paragraph  (b)(1)  of  this  section  that  is 
In  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  S  1124.15  and  the  fluid 
cream  product  definition  pursuant  to 

1 1124.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
1 1124.41(a)  to  the  receipts  specified  In 
1 1124.41(a)(2)  and  in  shrinkage 

*  specified  In  i  1124.41  (b)  and  (c). 
5.  Section  1124.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows,  and  removing 
paragraph  (e): 

11124.42   Ctaasifleatlon  of  transfers  and 

divsrsiona. 

•        *        •        •        • 

(2)  •  •  • 

(vi)  Any  remaining  unasslgned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Qass  II  utilization. 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 


then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1124.44  is  amended  by 
revising  the  Introductory  text  of 
paragraph  (a)(8),  adding  a  new 
paragraph  (a)(8)(vili)  and  amending 
paragraphs  (a)(12)  and  (a)(13)  by 
replacing  the  semicolon  and  colon 
respectively  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

11124^   CtaasHleatlon  of  producer  mML 

(a)  •  •  * 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
begiiming  with  Class  III.  except  as 
specified  in  paragraph  (a](8](viii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

•  •        *       •       * 

(vlil)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a](13)  of  this  section 
on  the  same  basis  as  concentrated  milk. 
»       •       «        •        • 

(12)*  *  *  Skim  milk  In  receipu  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 

use. 

•  •       •       •       • 

(13)*  *  *  Skim  milk  In  receipU  of 
concentrated  fluid  milk  products  and 
receipts  specified  In  paragraph 
(a)(6)(vili)  of  this  section  shall  also  be 
subject  to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  HI 

use. 

•  •        *        •        • 

7.  Section  1124.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (f).  redesignating  paragraph 
(g)  as  (i)  and  adding  new  paragraphs  (g) 
and  (h)  to  read  as  follows: 

S1124J0   Handlar's  value  Of  milk  for 
computing  untform  prtee. 


(g)  Subtrsct,  for  reconstituted  milk 
made  from  receipts  of  noiifluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Qass  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products; 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
i  1124.76(c):  and 
•       •       •       •       • 

8.  Section  1124.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

11124.76   Payments  by  a  handtor 

'  fSQulsted  distributing 


(b)  *  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  ftom 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location  (not  to  be  less  than  the  Qass  III 
price),  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(b)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price.  For  any  reconstituted 
milk  that  Is  not  so  labeled,  the  Qass  I 
price  shall  not  be  reduced  by  $l.oa 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Qass  III  price)  and 
the  Class  III  price, 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 


OSnfV4 
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milk  protfucfs  made  from  receipts  of 
nonflutd  milk  ingredients  sssi^ied  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settiement  fund  of  the 
order  regulating  the  producer  miDc  used 
to  produce  tbe  nonfluid  milk  ingredients 
at  the  difference  between  the  Qass  I 
price  appficable  under  the  other  order  at 
tke  location  of  the  plant:  where  the 
noofluid  milk  ingndieata  were 
processed  (but  not  to  be  leas  than,  tlse 
Class  in  paice)  and  the  Gase  III  pace. 

PART  t126-«1UC  IN  THE  TEXAS 
MARKETHIG  AREA 

1.  Sectioo  1128.15  is  revised  to  read  n 
foUowsr 

91126.1S    Fkiid  mOk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  seetiofi  ffurd  milk  product 
means  aarjr  milk  products  in  fluid  or 
frozen  form-  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  Med  ■•  heTeragf*.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cuitnred.  snotkficd 
with  added  nonfat  sDlk  solids,  sterilized. 
coaeentralcd  [ts  bo(  nore  th«a  58 
percent  total  nilk  soltds),  or 
reconstituted. 

^)  Tke  tenB/iai(f  ntiikprodUct  shall 
not  ii 


[1]  Ptsiir  er  sweetened  evaporated 
milk,  pisin  er  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  mffic  foimnfas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,,  any  product  that  contains  by 
weight  hess  than  S.S  percent  nonfat  milk 
solids,  and  whey,  and 

(2^  The  qiiantity  ef  skiiD  milk  in  any 
mocfified  product  specified  in  paragraph 
(a)  of  this  section  that  ia  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmiwiified  pisduct  ai  the  same 
nature  aadbuMeffat  content 

2.  SeetlM»1l!2&li6  is  revised  to  reed  as 
follows: 


S112«J«    RuM  cr«««  product 

Fiaid  eream  pmiktct  means  cietun 
(oilier  than  plastic  cream  or  frozen 
cream),  indoding  steriiixed  cicam.  or  » 
mixtee  of  oeaii  and  nittc  or  skin  mitt 
containing  9  percent  or  more  butteifat, 
with  at  widMst  the  addition  of  other 
ingrediento. 

3.  A  new  |  T128.21  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 


{1126^1 
•stabNslMnent 

Commercial  food  processing 
estab/iaJmmnt  means  oiqr  (atrility  other 
than  a  milk  or  filled  aailk  plant.^  to  wkick 
bulk  fluid  milk  products  and  bulk  finkl 
cream  prodacls  are  disposed  of,,  or 
producer  aailk  i»  diverted  Ikst  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  dispositioB  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  tec»ved  in  consumer-type 
packages,  ftodncar  nilk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  SS  1128.13, 1128.41  and 
1126.52. 

4.  Seetio*  1126.40  is  revised  to  read  as 
follows: 


{1128.40 


of  ulHlistlon. 


Except  as  provided  in  1 1126.42.  aO 
skim  milk  and  butterfat  required  to>be 
reported  by  a  handler  pursuant  to 
S  1126.30  shall  be  classified  as  follows: 

(a)  Cfass  I  milk.  Class  I  milk  shalf  be 
all  skim  milk  and  butterfat: 

(11  Disposed  of  in  the  form  of  a  floid 
nriflt  product,  ewrept  as  otherwise 
provided  ht  paragraphs  fb)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in- 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  U  or  Class  UI  milk. 

m  Cioss  i7  nuyyk.  Class  U  milk  shaH  be 
all  skim  Milk  and  butterfat: 

(1)  Disposed  o<  Is  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat.  fat  substitutes, 
or  8  percent  or  more  oonnulk  fat  (or  ail), 
that  Msenbles  a  Quid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  CblHl  of  this  section; 

(3)  In  buBi  fl\iid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  veriHcatlon.  Otherwise,  such 
uses  shall  be  Class  I: 

{A)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  Ricotta 
cheese,  fsnoers  dwcsc,  pot  cheese. 
Creole  cheese,  and!  any  similar  soft 
higlk-anisdffe  cheese; 

\j£\  kirlHhake  and  ice  milk  mixes  ^ 
bases),  frozen  desserts,  and  froeen 
dessert  mixes  distributed  and  intended 
to  be  used  hi  soft  or  semi-solid  form; 

(iii)  Aerated  cream.  fiY)zen  cream,  sour 
cream  and  sour  half-and-half,  sour 


cream  mntnres  centeining  nonmilk 
items,  yogurt  and  any  other  sefm-soM 
product  sesenibUng  a  Class  H  product: 

(iv^  Custards,  pudkJbigs,  pancske 
mixes,  buttennilc  hiscoil  raixes> 
coatings,  kstter.  and  sioiilar  productK 

(v)  Formula*  especially  prepered  fer 
infant  feeding  or  dietery  use  (meal 
replacement)  that  are  packaged  ia 
hermetically  sealed  containers: 

(vf}  Csody.  strap,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  inlei  mediate  products  to  be 
used  iir  processing  such  prepared  food 
products: 

fvii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a>  or  (cf  of  iiis  section;  and 

(viii)  Any  prodtict  not  otherwise 
specified  in  this  sectfon. 

(cf  Class  Iff  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat 

(T)  Used  to  produce: 

Ci)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  ^ated 
and  are  not  included  in  paragraph 
(b)t4)(i)  of  this  section; 

[ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(Tii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  UI  product 

(v)  Evaporated  or  condensed  raiSt 
(plain  or  sweetened)^  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  [plain  oi  sweetened]  in  a 
consumer-tjrpe  package;  and 

(2)  In  iaveatory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

m  In.  fluid  milk  products  and  products 
specified  in  paragraph  (b)(l]  and 
paragraphs  (b)(4)  (iHiv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  ttiis 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  hancDer 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possitrfe,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  oit 
the  next  business  day  following  sncfr 
use: 
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(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (bXl)  of  this 
section  that  cue  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  In  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
venfied  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragra{^  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
4uch  product  that  was  included  within 
•he  fluid  milk  product  definition 
oursuant  to  S  1128.15  and  the  fluid 
Team  product  definition  pursuant  to 

i  1128.18:  and 

(7)  In  shrinkage  assigned  pursuant  to 
i  1128.41(a)  to  the  receipts  specified  in 
i  1128.41(a)(2]  and  in  shrinkage 
specified  In  8  1128.41(b)  and  (c). 

5.  Section  1128.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 

9 1 128,42   ClassMcatkN)  of  transfers  snd 


(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  Uie  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1128.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(viii). 
revising  paragraph  (a)(g)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 


1112644   ClHsmeatkNief 


(2)  Subtract  from  the  total  pounds  of 
skim  milk  In  Class  1  the  pounids  of  skim 
milk  In: 


(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unrelated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  1  milk  and  is  not  used  as 
an  offset  for  any  other  payoMOt 
obligation  tmder  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  tke  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  snother  Federal  milk  order 
in  the  immediately  preceding  month; 

*  •        *        •        * 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  except  as 
specified  in  paragraph  (a)(7](viii)  of  this 
section,  the  pounds  of  skim  milk  in  esch 
of  the  following: 

•  •       •       •       • 

(viii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  flidd 
milk  products  shall  be  allocated  to  uses 
tmder  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  (  ll2e.40(b)(l]  in 
inventory  at  the  beginning  of  the  month 
tliat  were  not  subtracted  pursuant  to 
paragraphs  (a)(2P),  (a)(5)  and  (a)(7)(l) 
of  this  section; 

(11)  *   *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  begiimlng  with  Class  HI 
use. 

•       *       *       •       • 

(12)  *  *  *  Skim  milk  In  receipts  of 
concentrated  fluid  milk  products  snd 
receipts  specified  in  paragraph 
(a)(7)(viii]  of  this  section  shall  also  be 
subject  to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  oAerwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  m 
use. 


7.  Section  1128.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (f),  replacing  the  period  after 
paragraph  (g)  with  ";",  replacing  the 
period  after  paragraph  (h)  with  ";",  aiul 
adding  new  paragraphs  (i)  and  (1)  to 
read  as  follows: 

f  1 128.M   Handta^s  vakw  of  RMk  for 


(i)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  tl.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  ID  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allpcated 
to  Class  1  use,  provided  diet  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products:  and 

(j)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  i  1128.78(c). 

6.  Section  1128.78  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


{1128.78    PaynMfMsay 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  miDc  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant 
•       •       •       •        • 

(5)  Add  the  amount  obtained  from 
multipljring  the  potmds  of  labeled 
reconstituted  milk  included  in  pangra|di 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  ID  price)  and  the 
Qass  ni  price.  For  any  reconstituted 
ndlk  that  is  not  so  labeled  the  Qass  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  dispositioa 
pajrments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
mUk  ingredients  were  processed  (but  not 
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to  be  less  than  the  Class  III  price)  and 
the  Class  DI  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  routs 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Qass  in  price)  and  the  Class  III  price. 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  Section  1131.15  is  revised  to  read  as 
follows: 

{1131.15    Fluid  mtt  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk.  Blled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultiu^,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  soUds).  or 
reconstituted. 

(b)  The  ierm  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1131.16  is  revised  to  read  as 
follows: 

S  1131.1*    FMd  crum  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat 


with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  1 1131.19  is  added  to  read  as 
follows: 


{1131.19 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  or  associated 
producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including  but  not 
limited  to.  provisions  in  fiS  1131.12, 
1131.13, 1131.22, 1131.41  and  1131.52. 

4.  Section  1131.40  is  revised  to  read  as 
follows: 


{1131.40    CiasaM  of  utHization. 

Except  as  provided  in  {  1131.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9  1131.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat* 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in<paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  speciflcally  accounted  for  as 
Class  II  or  Class  lU  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artiflcial  fat  fat  substitutes, 
or  e  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specifled  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  die 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product' 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement]  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products: 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specifled  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  die 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specifled  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)(i)--{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed: 

(4)  In  fluid  milk  products  and  in 
products  specifled  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)(i)-{iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notiflcation  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notiflcation  of  such 
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dumping  is  no*  possible,  or  if  the  maiket 
administrator  so  requires,  the  liandler 
must  notify  tke  market  administrator  on 
the  next  bosincss  day  fottowing  such 


(5)  In  fluid  milk  |«oducta  and  products 
specifled  in  parapvph  (b)(1)  of  this 
section  that  are  disstroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control  to  tiie  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  {  1131.16  and  the  fluid 
cream  product  definition  pursuant  to 

S  1131.16;  and 

(7)  In  shrinkage  assigned  purstiant  to 
9  1131.41(a)  to  the  receipts  specified  in 
9  1131.41(a)(2)  and  in  shrinkage 
specifled  in  9 1131.41(b)  and  (c). 

5.  Section  1131.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 


{1131.42   CtassHteaOonef 


(d)  *  •  • 
(2)  •  •  • 

(vi)  Any  remainiag  unassigned 
receipts  of  Inilk  fluid  milk  products  at 
the  nonpool  jdaat  pursuant  to  {  1131.22 
or  from  pool  plants  and  other  order 
plants  slwll  be  assigned,  pro  rata  amcmg 
such  plants,  to  the  extent  possible  first 
to  any  remaining  Qaas  I  utilization,  then 
to  Class  0  otiliiatioB.  and  then  to  Class 
III  utilization  at  such  noapool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  II  utilization,  then  to 
any  remaining  Qass  III  utilization,  and 
then  to  Qass  I  utilization  at  sudi 
nonpool  plant;  and 

6.  Section  1131^  is  amended  by 
revising  paragraph  (a)(2).  revising  die 
introductory  text  of  peragraph  (aMT). 
adding  a  new  paragraph  (^7Kviii). 
revising  paragraph  (a)W  >nd  amending 
paragraphs  (sKU)  and  (a)(12)  by 
replacing  the  ooioni  at  the  end  of  tte 
introductory  text  of  each  paragra|A  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  foUowR 

1 1131*44   CisBSitlcattew  of  producer  mWu 


(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Qass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  tlie  extent  diet  an  equivalent 
amount  of  skim  milk  disposeid  of  to  sudi 
plant  by  handlers  Mly  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Qass  I  mflk  and  is  not  used  as 
an  offset  for  any  odier  payment 
obligation  under  any  ord^ 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  tbe  beginning  of  the  month. 
This  paragraph  shul  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  •       •       •       « 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Qass  m.  except  as 
specified  in  paragraph  (a)(7Xviii)  of  this 
section,  the  pounds  of  skim  milk  in  each 

of  the  following: 

•  *       •       •       • 

(viii)  Receipts  of  nonfat  dry  mUk  made 
fiY)m  producer  mQk  priced  under  any 
order  that  an  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 

•  •       •       •       • 

(9)  Subtract  bam  the  pounds  of  sldm 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  tbe  pounds  of 
skim  milk  in  fluid  mflk  products  and 
products  specified  in  9  1131.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2XU).  (a)(5]  and  (a)(7)(i) 
of  this  section; 

(11)*  *  *  Skim  mflk  in  receipts  of 
concentrated  fluid  milk  products  shafl 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  estabttshes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  odierwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequeooe  beginning  with  Class  ID 


use  in  sequence  beginning  with  Qass  ID 
use. 


(12)*  *  *  Skim  Bilk  in  receipts  of 
concentrated  fluid  mflk  products  and 
receipts  specified  in  paragraph 
(a)(7)(viii)  of  diis  sectioo  shall  also  be 
subject  to  the  proration  set  forth  in  diis 
paragraph  provided  that  tbe  handler 
establiahes  a  diepoaition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 


7.  Section  1131.60  is  amended  by 
removing  "and"  after  tbe  **;"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  widi ";",  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
follows: 


{1131  JO 
eomputlNO 


unHoimpfloa. 


(g)  Subtract  for  reconstituted  milk 
mads  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  tlA)  (but  not  more  than  tbe 
difference  between  the  Qass  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  ni  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  aUooated 
to  Qass  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
setUement  fund  of  another  order  under 
9  1131Je(c). 

8.  Section  llSl^TS  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(S)  and 
by  addk^  a  new  paragraph  (c)  to  read 
as  follows: 


{ 1131.79 


regoMad  dMrfbelhig 


(a) 


(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
*        •        •        •        • 

(5)  Add  the  amount  obtained  from 
multipljring  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
.distributing  plant  less  SIjOO  (but  not  to 
be  less  than  the  Qass  DI  price)  and  the 
Class  in  price.  For  any  reconstituted 
milk  dut  is  not  so  labeled,  die  Qass  I 
price  shall  not  be  reduced  by  $lSta. 
Alternatively,  for  such  dispositioa. 
payments  may  be  made  to  the  produoer- 
setdement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfli^  milk  ingredients  at  tbe 
difference  between  the  Qass  I  price 
appUcable  under  the  other  order  at  the 
locatian  ctf  tlie  plmit  where  die  nonfluid 
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milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  III  price]  and 
the  Class  III  price. 

•        *        •        *        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to* 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  and  the  Class  m  price. 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

1.  Section  1134.15  is  revised  to  read  as 
follows: 

91134.1S    FMd  mM(  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk.  Blled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  soUds).  or 
reconstituted. 

(b)  The  term  fluid. milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

2.  Section  1134.16  is  revised  to  read  as 
follows: 


containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1134.20  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

S1134J0    CommfcM  food  proc— «lng 

MtSMtSfNIMflt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  Quid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  55  1134.12, 1134.13, 1134.41 
and  1134.52. 

4.  Section  1134.40  is  revised  to  read  as 
follows: 


$1134.40 


ofutNizatioa 


51134.16    RuidcrMmpniduct 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream],  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 


Except  as  provided  in  5  1134.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
5  1134.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b]  and  (c]  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  IH  milk. 

(b]  Class  II  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  flidd  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  1: 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese. 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Pormi^i^especially  prepared  for 
infant  feedii^or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)-{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  adminisfrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
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dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  maricet  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  5  1134.15  and  the  fluid 
cream  product  definition  pursuant  to 

5  1134.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
5  1134.41(a)  to  the  receipts  specified  in 
5  1134.41(a)(2)  and  in  shrinkage 
specified  in  9  1134.41  (b)  and  (c). 

5.  Section  1134.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 

91134.42    ClMsmcatlon  of  transtars  and 


(d)  *  *  • 
(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 

nonpool  plant  and 
•        •        *        *        • 

e.  Section  1134.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  ivith 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

51134.44    CtsMiflcation  of  prodMCor  milk. 


(a)  *  *  * 

(2)  Subtract  &t>m  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

*  •        •        *        • 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

*  •        *        •        • 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  bom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  5  1134.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(11)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  in 
use. 

(12)  *  •  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
shall  also  be  subject  to  the  proration  set 
forth  in  this  paragraph  provided  that  the 
handler  estabUshes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 


use  in  sequence  beginning  with  Qass  m 

use. 

*        *        •        •        • 

7.  Section  1134.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (f),  replacing  the  period  after 
paragraph  (g)  with  ";",  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

51134.60    HMNtafs  vaiiM  of  m«(  for 
compiitino  unifom  prioe. 

«        *        *        •        * 

(h)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amoimt  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products:  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  5  1134.76(c). 

8.  Section  1134.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

51134.76    Payments  toyhandtoroporating 
a  partially  roguiatad  dMrMMJtmg  plant 


(a)*** 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  III  price]  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but  not 
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to  be  less  than  the  Class  ID  price)  and 
the  Class  III  price. 

•        •        «        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  horn  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  1 135— MILK  IN  THE 
SOUTHWESTERM  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.15  is  revised  to  read  as 
foUowr 

9113&.1S    FUd  mMk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1135.16  is  revised  to  read  as 
follows: 

§1135.16    Ruid  crawn  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 


containing  9  percent  or  more  butterfat 
with  or  without  the  addition  of  other 
ingradtents. 

3.  A  new  {  1135.20  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

|113SJn    Commercial  food  procaselng 

Coaunerdal  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of,  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  Quid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  SS  1135.13,  and  1135.41. 

4.  Section  1135.40  is  revised  to  read  as 
follows: 


91135-40    ClaissiofutHbatlon. 

Except  as  provided  in  i  1135.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1135.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  n  milk.  Class  11  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  stich 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 

(!)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  fanners  cheese,  pot  cheese. 
Creole  cheese,  and  any  simitar  soft 
high-moisture  cheese; 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product: 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4](i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form: 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4]  (i)--{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (bK4)  (i}-{iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notificatioa  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
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dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
miHc  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  i  1135.15  and  the  fluid 
cream  product  definition  pursuant  to 

{ 1135.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
{  1135.41(a]  to  the  receipts  specified  in 
S  1135.41  (a j(2)  and  in  shrinkage 
specified  in  S  1135.41  (b)  and  (c). 

5.  Section  1135.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 

91135.42    Classlflcation  of  transfers  and 


(d)  •  •  ' 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  1  utilization  at  such 
nonpool  plant;  and 
*        •        •        *        • 

6.  Section  1135.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacing  the  semicolon  at  the  end  of  the 
introductory  text  of  paragraph  (a)(12) 
with  a  period  and  adding  the  following 
sentences  at  the  end  of  the  introductory 
text  of  each  paragraph,  to  read  as 
follows: 


f113&44    Cleaalflcatlon  of  producer  m«L 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Qass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  firom  an  uiuegulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  orden 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  *        •        *        • 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a](7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

•  •        *        *       • 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1135.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a){7)(i) 
of  this  section; 

(11)  •  •  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  ni 

use. 

•  •        •        •        • 

(12)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vii) 
of  this  section  shall  also  be  subject  to 
the  proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products. 


otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  in  sequence 
beginning  with  Qass  ID  use. 
•        •        •        *        * 

7.  Section  1135.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (e),  replacing  the  period  after 
paragraph  (f)  with  ";",  and  adding  new 
paragraphs  (g)  and  (h)  to  read  as 
follows: 


9113SJO 
oomputlnQ 


valua  of  mMk  for 
piice. 


(g)  Subtract  for  reconstituted  milk . 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  ID  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products:  and 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
( 1135.76(c). 

8.  Section  1135.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

91135.76   Peyments  by  a  handler 
opaiallnQ  a  partially  rsQulated  dMilbuting 
ptariL 

*  *        •        •        • 

(a)  *  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

•  •        •       *       * 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  apphcable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  in  price)  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  1 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
setUement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
noidluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
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applicable  under  the  other  order  at  the 

location  of  the  plant  where  the  nonfluid 

milk  ingredients  were  processed  (bat  not 

to  be  less  than  the  Class  III  price)  and 

the  Class  III  price. 
•        •        •        •        « 

(c)  Any  handler  may  elect  partially 
regolated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  1137— WLK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  Section  1137.15  is  revised  to  read  as 
follows: 

$1137.15    RuM  mat  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluJd  milk  product  shall 
not  include: 

(1)  nain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6JS  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  sldm  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
natiue  and  butterfat  content. 

2.  Section  1137.10  is  revised  to  read  as 
follows: 

§1tS7.M    RMMcraampreducL 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 


cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1137.20  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

f  1137.20    Commf  del  food  pfoc—tng 
•statiUshinent 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  pnxhicts 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  {§  1137.12. 1137.13. 1137.41 
and  1137.52. 

4.  Section  1137.40  is  revised  to  read  as 
follows: 

{1137.40   Ctasaes  Of  utWzatloa 

Except  as  provided  in  {  1137.42,  all 
skim  milk  anid  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
i  1137.30  shall  be  classified  as  follows: 

(a)  Class  I  milL  Class  1  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Qass  III  milk. 

(b)  Class  Ilmilk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fhiid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  fanners  cheese,  pot  cheese. 


Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  fom; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section;  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  111  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in- 
bulk  fluid  form  that  is  used  to  produce  a 
Class  in  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened]  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in /bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  paragraphs 
(b)(4)  (i)-{iv)  of  this  section  that  are 
disposed  of  by  a  handler  for  animal 
feed: 

(4)  In  fhiid  milk  prodticts  and  in 
products  specified  in  paragraph  (b)(1) 
and  para^aphs  (b)(4)  (i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  die  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 


Federal  Regtoter  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Propooed  Rules 59103 


to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dtmtping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident  flood,  c 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  In  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  i  1137.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1137.16:  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1137.41(a)  to  the  receipts  specified  in 
i  1137.41(a)(2)  and  in  shrinkage 
specified  in  1 1137.41(b)  and  (c). 

S.  Section  1137,42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 

(1137,42   CI— Wcation  of  tranefra  end 


11137,44 


(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  sudi 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  HI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 
*        •        •       •       • 

6.  Section  1137.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7). 
adding  a  new  paragraph  (a)(7)(vii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a)(12)  by 
replacinig  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 


(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  sldm 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  si^jply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  die  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(7)  Subtract  in  die  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(vii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 
•       •        *       •       • 

(vii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  In  series 
beginning  widi  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  1 1137,40(b}(l)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(li),  (a)(5)  and  (a)(7){i) 
of  this  section; 

•  *       •       •       * 

(11)*  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  HI 
use. 

•  •        •        •        • 

(12)  *  *  *  Skim  milk  in  receipto  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph  (a)(7)(vU) 
of  this  section  shall  also  be  subject  to 
the  proration  set  fortii  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products. 


otherwise,  such  receipts  shall  be 
allocated  to  classes  of  use  In  sequence 
beginning  with  Class  ID  use, 

7.  Section  1137.60  is  amended  by 
removing  "and"  after  the  ";"  in 
paragraph  (f).  replacing  the  period  after 
paragraph  (g)  with  ";",  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

\\\VtM   HandtofSMkieofmikfor 
compuonQ  unlfof  in  prfoe, 
•       •       •       •       • 

(h)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  tliX)  (but  not  more  than  the 
difference  between  the  Class  I  price 
appUcable  at  the  location  of  the  pool 
plant  and  the  Qass  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-setUement 
fund  of  another  order  under  1 1137.7e(c). 

6.  Section  1137.76  is  amended  by 
revising  paragraphs  (aK3)  and  (a)(5)  and 
by  addh^  a  new  paragraph  (c)  to  read 
as  follows: 


11137.76   Piymenls  by  the 


(a)  •  •  • 

(3)  Subti^ct  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 

regulated  distributing  plant 
•        •        •       *       * 

(S)  Add  the  amount  obtained  from 
multifriying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  di^erence 
between  the  Qass  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  tl.00  (but  not  to 
be  less  than  the  Class  UI  price)  and  the 
Class  01  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  tiie  Class  I 
price  shall  not  be  reduced  by  tl.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
settiement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
diflerenoe  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
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milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  ID  price)  and 
the  Class  III  price. 
•        *        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  1  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  appUcable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

PART  113S-MILK  IN  THE  NEW 
MEXICO- WEST  TEXAS  MARKETING 
AREA 

1.  Section  113ai5  is  revised  to  read  as 
follows: 

f113S.18    FhiM  m«i  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog, 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

'  (2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  urunodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1138.16  is  revised  to  read  as 
follows: 

S113S.16    FluM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cieam).  including  sterilized  cream,  or  a 


mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  i  1138.21  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

g  1138^1    Coimnsrclsl  food  pf  ocessinq 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
estabUshments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  S9  1138.13, 113&41  and 
113a53. 

4.  Section  113&40  is  revised  to  read  as 
follows: 

S  1138.40    CteSMS  of  utWzation. 

Except  as  provided  in  (  1138.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1138.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
'Class  II  or  Class  III  milk. 

(b)  Class  Ilmilk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat,  fat  substitutes. 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  commercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese. 


Creole  cheese,  and  any  similar  soft 
high-moisture  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  miUc  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i]  of  this  section: 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b)(4)  (i)--(iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b)(4)  (iHiv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  die  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
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to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  sny  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  i  1138.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1138.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
f  1136.41(a)  to  the  receipts  specified  in 
S  1138.41(a)(2)  and  in  shrinkage 
specified  in  {  1138.41(b)  and  (c). 

5.  Section  1138.42  is  amended  by 
revising  paragraphs  (d)(2)(vi)  and  (vii)  to 
read  as  follows: 

91138.42    Ctasalfication  Of  transfers  w)d 


(d)  •  •  • 

(2)  *  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Qass  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 
***** 

d.  Section  1138.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a)(7)(viii). 
revising  para^«ph  (a)(9)  and  amending 
paragraphs  (aKll)  and  (a)(12)  by 
repladiig  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 


S 1 188.44   CtaaaHlcstloH  of  producer  mNk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milkhi: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month, 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month: 
***** 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(viii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 
**•**' 

(viii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a)(12)  of  this  section 
on  the  same  basis  as  concentrated  milk. 


fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Qass  lU 
use. 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
producU  specified  in  {  1138.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(11)*  *  *  Skim  milk  in  receipU  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  beginning  with  Class  III 
use. 
***** 

(12)*  *  *  ^dm  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph 
(a)(7)(viii)  of  this  section  shall  also  be 
subject  to  the  proration  set  forth  in  this 
paragraph  provided  that  the  handler 
establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 


7.  Section  1138.60  is  amended  by 
removing  "and"  after  the  ":"  in 
paragraph  (f).  replacing  the  period  after 
paragraph  (g)  with  ":",  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

{113840    Handtar'svaiuaofmMtfor 
computing  unHonii  price. 

(h)  Subtract  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(i)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  i  1136.76(c). 

8.  Section  1138.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


{1138.78    Payments  by 

■  pamany  rayiaavaw  omnDvimg 


(a)  *  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(3)  of  this  section  by  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  partially  regulated 
distributing  plant  less  $1.00  (but  not  to 
be  less  than  the  Class  HI  price)  and  the 
Class  in  price.  For  any  reconstituted 
milk  that  is  not  so  labeled,  the  Class  I 
price  shall  not  be  reduced  by  $1.00. 
Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
seUlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  1  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 


59106 


Federal  Register  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Proposed  Rules 


milk  ingredients  were  processed  (but  not 
to  be  less  than  the  Class  IH  price)  and 
the  Class  in  price. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  route 
disposidon  of  labeled  reconstituted  fluid 
milk  products  made  from  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difference  between  the  Class  I 
price  applicable  under  the  other  order  at 
the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price]  and  the  Class  ID  price. 

PART  1139-MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

1.  Section  1139.15  is  revised  to  read  as 
follows: 

91139.15    Fluid  mMi  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  filled  milk,  and  eggnog. 
including  any  such  beverage  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  Xem  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk  or 
skim  milk,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

2.  Section  1139.16  is  revised  to  read  as 
foUows: 

91139.16    Fluid  crMm  product. 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 


containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1139.21  is  added  under  the 
heading  "Definitions"  to  read  as  follows: 

{1139,21    Commorcial  food  proccMing 


Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to  which 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  are  disposed  of.  or 
producer  milk  is  diverted,  that  uses  such 
receipts  as  ingredients  in  food  products 
and  has  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages.  Producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  S9  1139.12, 1139.13. 1139.41 
and  1139.52. 

4.  Section  1139.40  is  revised  to  read  as 
follows: 

(1139.40    OanM  Of  Utilization. 

Except  as  provided  in  \  1139.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1139.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  11  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Ehsposed  of  in  the  form  of  a  fluid 
cream  product  and  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  a  commercial  food  processor 
if  the  market  administrator  is  permitted 
to  audit  the  records  of  the  conunercial 
food  processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I: 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  farmers  cheese,  pot  cheese, 
Creole  cheese,  and  any  similar  soft, 
high-moisture  cheese; 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  and  intended 
to  be  used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  buttermilk  biscuit  mixes, 
coatings,  batter,  and  similar  products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement]  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products  to  be 
used  in  processing  such  prepared  food 
products; 

(vii)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  not  used  to 
produce  a  product  specified  in 
paragraph  (a)  or  (c)  of  this  section:  and 

(viii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  HI  milk.  Class  ID  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese,  and  hard  cheeses  of 
types  that  may  be  shredded  or  grated 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form: 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened]  in  a 
consumer-type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  and 
paragraphs  (b](4](i)--{iv)  of  this  section 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products  and  in 
products  specified  in  paragraph  (b)(1) 
and  paragraphs  (b](4](i)-(iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dimiping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
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dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
suction  that  are  destroyed  or  lost  by  a 
handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  specified 
in  paragraph  (b)(1)  of  this  section  that  is 
in  excess  of  the  quantity  of  skim  milk  in 
such  product  that  was  included  within 
the  fluid  milk  product  definition 
pursuant  to  S  1139.15  and  the  fluid 
cream  product  definition  pursuant  to 

S  1139.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
9  1139.41(a)  to  the  receipts  specified  in 
S  1139.41(a)(2)  and  in  shrinkage 
specified  in  \  1139.41  (b)  and  (c). 

5.  Section  1139.42  is  amended  by 
revising  paragraphs  (d)(2)  (vi)  and  (vii) 
to  read  as  follows: 


$1139.42    Clittslflcirtion  of 
diversions. 


(d)  •  •  • 

(2)  •  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1139.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
introductory  text  of  paragraph  (a)(7), 
adding  a  new  paragraph  (a](7)(viii), 
revising  paragraph  (a)(9)  and  amending 
paragraphs  (a)(ll)  and  (a](12]  by 
replacing  the  colon  at  the  end  of  the 
introductory  text  of  each  paragraph  with 
a  period  and  adding  the  following 
sentences  immediately  thereafter,  to 
read  as  follows: 

S1139.44   CiMslflcaMen  of  producer  imfc. 


(a)  ♦  *  • 

(2)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposeid  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  cmy  order 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month: 

•  •        •        •        • 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sldm  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  except  as 
specified  in  paragraph  (a)(7)(viii)  of  this 
section,  the  pounds  of  skim  milk  in  each 
of  the  following: 

(viii)  Receipts  of  nonfat  dry  milk  made 
from  producer  milk  priced  under  any 
order  that  are  reconstituted  and 
distributed  as  labeled  reconstituted  fluid 
milk  products  shall  be  allocated  to  uses 
under  paragraph  (a](12]  of  this  section 
on  the  same  basis  as  concentrated  milk. 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1139.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a](2)(ii],  (a](5]  and  (a)(7)(i) 
of  this  section: 

•  •       •       •       • 

(11)  *  *  *  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  shall 
also  be  subject  to  the  proration  set  forth 
in  this  paragraph  provided  that  the 
handler  establishes  a  disposition  of 
concentrated  or  labeled  reconstituted 
fluid  milk  products,  otherwise,  such 
receipts  shall  be  allocated  to  classes  of 
use  in  sequence  begiiming  with  Class  m 
use. 

•  •        •        •        * 

(12)  *  *  •  Skim  milk  in  receipts  of 
concentrated  fluid  milk  products  and 
receipts  specified  in  paragraph 
(a)(7)(viii)  shall  also  be  subject  to  the 
proration  set  forth  in  this  paragraph 
provided  that  the  handler  establishes  a 
disposition  of  concentrated  or  labeled 
reconstituted  fluid  milk  products, 
otherwise,  such  receipts  shall  be 


allocated  to  classes  of  use  in  sequence 
beginning  with  Class  III  use. 
•        •        •        •        • 

7.  Section  1139.00  is  amended  by 
adding  new  paragraphs  (j)  and  (k)  to 
read  as  follows: 

81139.60   Computation  of  handlert' 
oMIjatlon  to  pooL 

(j)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price]  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
estabhshes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(k)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settiement  fund  of  another  order  under 
S  1139.76(c). 

S1139J1    [Amended] 

8.  Section  1139.61(a)  is  amended  by 
changing  the  reference  "(a)  through  (g)." 
to  read  "(a)  through  (g)  and  (D  and  (k).". 

9.  Section  1139.76  is  amended  by 
revising  paragraphs  (a](l)(iii]  and 
(a](l](v]  and  by  adding  a  new  paragraph 
(c)  to  read  as  follows: 

91139.76    Payments  by  a  handtor 
operating  a  partlaWy  regulated  districting 


(a)  •  •  • 

(iii)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 

regulated  distributing  plant: 
•       •       *       •        • 

(v)  Add  the  amount  obtained  fiom 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in  paragraph 
(a)(l)(iii)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
'  regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such  disposition, 
payments  may  be  made  to  the  producer- 
setUement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce-the 
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nonflokl  nilk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
mdk  ingredienU  were  processed  (bat  not 
to  be  1^8  than  the  Class  01  price}  and 
the  Class  ni  price. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 


any  plant  with  respect  to  route 
disposition  of  labeled  reconstituted  fhiid 
miDc  products  made  from  receipts  of 
nonfhiid  aiilk  ingredients  assigned  to 
Class  I  use.  Payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk  ingredients 
at  the  difCerence  between  the  Class  I 
price  applicable  under  the  other  order  at 


the  location  of  the  plant  where  the 
nonfluid  milk  ingredients  were 
processed  (but  not  to  be  less  than  the 
Class  in  price)  and  the  Class  III  price. 

Si^Md  at  Waahingtoa  DC  on:  Nevember 
0,1901. 

DuMD.italqr. 
AdmiiuBtrator. 

(FR  Doc.  91-27080  PUwi  11-15-«1:  2:00  pm) 
lOOOtStt 


Friday 

November  22,  1991 


Part  III 


Department  of 
Defense 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  330 

Nationwide  Permit  Program  Regulations 
and  Issue,  Reissue,  and  Modify 
Nationwide  Permits;  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  o( 
ttie  Army 

33  CFR  Part  330 

Final  Rule  for  Nationwide  Permit 
Program  Regulations  and  Issue, 
Reissue,  and  Modify  Nationwide 
Permits 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACnow;  Final  rule. 

summary:  The  Corps  of  Engineers  is 
hereby  amending  its  nationwide  permit 
program  regulations  at  33  CFR  part  330. 
The  amendments  will  simplify  and 
clarify  the  nationwide  permit  program 
and  reduce  the  effort  expended  in 
regulating  activities  with  minimal 
impacts. 

The  Corps  is  also  reissuing  the 
existing  nationwide  permits,  some  with 
nodifications,  issuing  10  new 
nationwide  permits,  and  adding  new 
conditions  to  all  of  the  nationwide 
permits. 

EFFECTIVE  DATE:  January  21. 1992. 
ADDRESSES:  Information  can  be 
obtained  by  writing  to:  The  Chief  of 
Engineers,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CECW-OR. 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Sam  CoUinson  or  Mr.  John  Studt  at 
(202)  272-1782. 

SUPPLEMENTARY  INFORMATION:  On  April 
10. 1991.  the  Corps  published  its 
proposed  revision  to  the  Nationwide 
Permit  Program  regulations  and  its 
proposal  to  issue,  reissue,  and  modify 
the  nationwide  permits  (56  FR  14598). 
The  changes  were  proposed  with  the 
intent  to  simplify  aiod  clarify  the 
nationwide  permit  program  and  to 
reduce  the  effort  expended  in  regulating 
activities  with  minimal  impacts.  In 
addition,  we  proposed  to  reissue  the 
existing  26  nationwide  permits,  some 
with  modifications,  to  issoe  13  new 
nationwide  permits,  to  add  new 
conditions  to  all  of  the  nationwide 
permits.  A  pubhc  hearing  on  the 
proposed  rule  and  nationwide  permits 
was  held  on  May  10, 1991,  in 
Washington,  DC.  We  received  over  700 
comments  in  response  to  the  proposed 
regulations  and  there  were  17  speakers 
at  the  public  hearing.  In  response  to 
these  comments,  we  made  a  number  of 
revisions  to  the  nationwide  permit 
program  regulations  and  to  the 
nationwide  permits. 

The  Corps  is  restructuring  the 
regulations  governing  the  nationwide 
permit  (NWP)  program.  In  addition,  the 


Corps  is  adopting  changes  that  will 
allow  the  district  engineer  (DE)  to  assert 
a  discretionary  authority  to  modify, 
suspend,  or  revoke  NWPs  for  individual 
activities;  broaden  the  basis  for 
asserting  discretionary  authority  to 
include  all  public  interest  factors: 
provide  that  the  DE  require  an 
individual  permit  whenever  he 
determines  that  an  activity  would  have 
more  than  minimal  adverse 
environmental  effects,  either 
individually  or  cumulatively,  or  would  - 
be  contrary  to  the  public  interest;  and, 
modify  the  predischarge  notification 
(PDN)  process  required  by  some  NWPs. 

The  Corps  is  also  reissuing  the 
existing  NWPs;  issuing  10  new  NWPs; 
modifying  some  of  the  existing  NWPs; 
converting  the  best  management 
practices  (BMPs)  to  permit  conditions  to 
increase  their  enforceability:  and, 
clarifying  recurring  questimis  about  the 
applicability  of  some  of  the  NWPs  to 
certain  situations. 

Upon  the  expiration  of  the  NWPs  in 
five  years  from  their  effective  date,  we 
will  remove  appendix  A  from  the  CFR 
and  issue  the  NWPs  separately  from  the 
regulations  governing  their  use.  In  this 
way,  issuance  of  the  NWPs  will  follow 
procedures  similar  to  those  for 
individual  permits  and  regional  general 
permits.  Until  the  NWPs  in  appendix  A 
are  removed  from  the  CFR,  the  proposed 
issuance,  reissuance,  modification,  and 
revocation  of  NWPs  would  be  published 
in  the  Federal  Register  concurrent  with 
regional  public  notices  issued  by  district 
engineers,  to  solicit  comments  uid  to 
provide  the  opportimity  to  request  a 
public  hearing.  All  conunents  would  be 
included  in  the  administrative  record, 
and  substantive  comments  addressed  in 
a  decision  document  for  each  NWP.  The 
final  decisions  on  the  NWPs  will  be 
announced  by  publication  in  the  Federal 
Register  concurrent  with  regional  pubUc 
notices  issued  by  district  engineers. 

All  the  changes  taken  together  should 
result  in  an  overall  increase  in 
protection  of  the  aquatic  environment 
and  an  overall  decrease  in  workload. 
Any  workload  savings  will  be  devoted 
to  more  efficient  individual  permit 
evaluation  and  increased  enforcemeiit 
and  compliance  activities. 

Discussion  of  Public  Conunents  and 
Changes 

General  Comments. 

Part  330— Nationwide  Permit  Program 

Section  330.1(a)(b}(c):  Most 
commenters  agree  that  the  nationwide 
permits  are  a  valuable  tool  in  the 
regulatory  program.  The  vast  ma|ority  of 
comments  were  directed  toward  the 
procedures  developed  for  implementing 


this  program.  Uur  responses  to  the 
comments  we  received  are  listed  in  the 
appropriate  sections  of  this  preamble. 
Comments  and  responses  to  specific 
procedures  and  terms  and  conditions 
are  addressed  in  the  following  sections 
of  ttiis  preamble. 

Section  330.1(d):  We  received  a 
considerable  number  of  comments  on 
this  portion  of  the  proposed  regulation. 
Many  commenters  supported  our 
proposal  to  allow  the  Division  and 
Distnct  Engineers  to  modify,  suspend  or 
revoke  nationwide  permits  on  a  regional 
basis,  or  on  a  case-by-case  basis  for 
specific  activities  where  the  adverse 
environmental  effects  may  be  more  than 
minimal  or  otherwise  warranted  by 
other  factors  of  the  public  interest.  A 
few  commenters  thought  this  would  lead 
to  a  further  expansion  of  the  nationwide 
permit  program.  This  was  never  our 
intent.  In  response  to  this  concern  we 
have  made  it  clear  in  the  regulation  that 
the  Division  and  District  Engineers  can 
not  expand  a  nationwide  permit  but 
rather  this  provision  can  only  be  used  to 
restrict  or  further  limit  a  nationwide 
permit. 

Many  commenters  thought  that  the 
provision  to  allow  the  District  Engineer 
to  consider  all  factors  in  the  public 
interest  as  well  as  concerns  for  the 
aquatic  environment  would  overly 
restrict  the  utility  of  the  nationwide 
permits.  Many  of  these  same 
coounenters  recommended  that  we 
include  an  appeal  procedure  to  the 
Division  Engineer  or  Chief  of  Engineers 
in  those  cases  where  a  District  or 
Division  Engineer  has  asserted 
discretionary  authority,  or  that  we 
should  establish  standards  or  a  clear 
definition  of  the  term  "public  interest 
factors."  We  believe  that  neither  of 
these  are  necessary  since  the  public 
interest  factors  are  discussed  at  length 
in  the  Corps'  regulations  at  33  CFR  parts 
320  and  325.  We  have  full  confidence  in 
each  District  Engineer's  ability  to  apply 
the  public  interest  factors  fairiy,  since 
these  factors  are  routinely  considered  in 
all  individual  permit  applications. 
Further,  in  those  cases  where  a  District 
or  Division  Engineer  has  asserted 
discretionary  authority,  the  proposed 
activity  would  still  have  an  opprortunity 
to  receive  approval  through  the 
individual  permit  process.  However,  we 
have  revised  the  language  of  S  330.1(d) 
to  clarify  that  the  authority  of  Division 
and  District  Engineers  is  limited  to 
restricting  or  limiting  the  use  of 
nationwide  permits  where  there  is 
coocem  for  the  environment  or  other 
factors  of  the  public  interest. 
Discretionary  authority  is  also  discussed 
at  33  CFR  330.4(e)  and  330.5. 
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Sectfon  OTftlfeJr  Many  commenters 
supported  eliminating  the  rratural 
resource-  agencrcs  from  the  PDN  review 
process  wMe  meny  others  strongly 
objected  (o  exchjsion  of  state  and 
fedieraf  agency  review.  Some  felt  that 
the  "resoarce  agencies"  have 
professionals  who  are  kno^edgeable 
aboul  local  resoorces  and  that 
eliminating  agency  commenis  couid 
adversely  impact  wetiands,  wiTdKle  and 
oilier  aquatic  resources.  Other 
commenters  indicated  that  ftie  Corps  is 
the  most  knowledgeable  office 
concerning  hwpwtte  from  NWPS  and  is 
weB  equipped  to  conduct  PDN  reviews 
on  its  own.  A  few  commewters  had  other 
suggestions  regarding  aHematne 
notification  procedures. 

We  continue  to  believe  that  the 
existing  predischarge  notification 
process  (PDN)  must  be  modified 
because  It  has  become  extremely 
brndensonw  and  that  the  natural 
re8omt»  agencies  are  generaHy  not 
provtdmg  substantive,  stfe-sptcifrc 
comments.  Agency  comments  frequently 
merely  cite  regulations  or  policies 
governing  ahematives  analysis  and/or 
mitigation  policy.  Furthermore,  vre 
befieve  that  the  InterrffscipRnary  Corps 
regrfatory  staff  is  extremely 
knowledgeable  of  resource  vahies  and 
fully  capable  of  evaluating  impacts 
resulting  from  NWP  activities.  Over  70% 
(700)  of  the  Corps  regufafory  personnel, 
nationwide,  are  nstnraf  resource 
scientists,  many  with  advanced  degrees. 
However,  to  assure  that  potential 
environmeiTtal  impacts  are  not 
overiooked.  the  Corps  is  instttuting  at 
the  "Notification"  general  condition 
(number  13J  a  mandatory  process 
requiring  notifteation  of  the  natural 
resource  agencies  and  solicitation  of 
their  comments.  DEs  are  required  upon 
receipt  of  a  PDN  to  provide  immediately 
fe.g.  f&x,  overnight  mail  or  other 
expedifioas  manner)  a  copy  to  the 
appropriate  offices  of  the  Rsh  and 
WifcBifie  Service.  State  natural  resource 
or  water  qosfity  agency.  EPA,  and  (if 
appropriate^  National  Marine  Rsfieries 
Service.  With  the  exception  of  NWP  37. 
these  agencies  wiH  then  have  5  calendar 
days  from  the  date  the  materia!  is 
transmitted  to  telephone  the  DE  If  they 
intend  to-  provide  suostaiitiv^  site- 
specific  oomments.  If  so  contacted  by  an 
agency,  the  DB  wfff  wart  an  addHioniBi 
10  calendar  days  before  making  a 
decision  on  Ae  PDN.  The  DB  wifl  feffy 
consid^  agency  comments  received 
within  the  speeJBed  time  frame,  but  will 
provide  no  response  to  the  resource 
agency'.  AppReants  are  encouraged  to 
provide  the  Corps  multipte  copies  of 
PDNs  to  expedite  agency  notification. 


Some  commenters  indicated  thst  ttis 
number  of  PDNs  is  expandii^  and  that 
this  fact  makes  the  NVfP  program  more 
complex,  confusing,  and  tiime- 
consuming.  Other  commenters  stated 
'that  the  PDN  process  wHf  add  to  the 
burden  afreedy  experienced  by  Corps 
staff.  Another  eonmenter  felt  that  it 
would  speed  res  lew  by  reducing  the 
number  of  parties  InvolTed. 

We  agree  that  the  tncreased  iramber 
of  PDNs  will  increase  worHoed  for 
Corps  regulatory  staff.  However,  this 
increase  wiff  be  offset  by  a  reduction  in 
the  number  of  actions  requiring 
indfviduei  permits,  by  a  simplified  PDN 
procedure,  by  eliminating  proposed  PDN 
requirements  for  two  proposed  NWPs, 
and  by  eliminating  two  proposed  NWPs 
which  wouM  have  required  a  PWi. 

Many  commenters  supported  the  3^ 
day  requirement  for  a  decision  on  PDNs. 
However,  some  felt  that  a  specific  time 
limit  shoufd  be  established  for 
requesting  addftionsl  information  to 
complete  the  notification  and  several 
asked  for  clariftcation  of  the  infui  {nation 
required  for  a  PDN.  A  few  commenters 
reqvested  s  O^day  review  period. 
Another  comiiieiitei  requested  that  any 
decision  to  take  discretfonary  authority 
be  in  a  written  letter  which  provides 
specific  reasons  for  the  decision. 

We  beKeve  that  the  kngusge  as 
adopted  is  reasonable  and  provides 
adequete  protection  against 
unreasonable  delays.  The  provision  for 
a  decision  within  30  days  has  been 
retained.  The  requirements  for  a  IVK 
are  fomd  in  General  Condition  13  and 
further  clarification  is  not  needed. 

A  few  commentere  Indicated  thst  the 
reqmrement  for  a  wetland  delineation 
on  NWI^  fmpeses  an  unreasonable 
burden  on  appKcants  and  it  is  die 
government's  responsibility  to 
determine  the  scope  of  its  forisdictien. 
Some  commenters  stated  that  the  Corps 
should  provi^  a  delineation  wfthin  30 
days,  if  the  appBcanf  s  delineetion  is 
disputed.  Anofter  commenter 
recommended  thet  a  delineation  report 
be  submitted  with  aR  wetland  ^ 

delineetione  famished  by  the 
prospectFre  permittee.  Several 
commenters  suggested  deleting 
refierence  to  the  Federal  Manori  since  it 
is  controversittl  and  has  not  been 
adopted  by  pabife  notice  and  eemnent 
for  rule  raeldng. 

We  agree  in  pcincipfe  that  determining 
jurisdiction  is,  ulthnately,  the 
government's  responsibility.  However, 
the  Corps  dees  net  have  the  resources  te 
provide  timely  wetfand  delineations  in 
aR  eases.  Accordbigly,  theapiriicant 
must  sstvmit  a  wetland  delineetion  to 
assure  a  timely  itetisfuii.  Pui  ner.  we 


disagree  that  all  wethinl  (fclhieations 
submitted  to  the  Corps  should  include  s 
detailed  report.  We  believe  that  the 
degree  of  documerrtation  necessary  to 
review  a  wetland  delineation  wHf  be 
dependent  upon  the  site  conditions  of 
the  property  under  review.  Further,  the 
amount  of  data  colTection  necessary  to 
prepare  a  wetland  delrneatron  report  is 
appropriately  discussed  in  the  Federal 
Manual.  We  afso  disagree  srith  deleting 
reference  to  the  Federaf  Manual,  since 
we  have  specificaDy  inchided  the  phrase 
"or  current  method  being  used  by  the 
Corps'*  to  recognize  and  ensure  diat  the 
appropriate  method  wifl  be  utifized  if 
the  current  wetland  deRneation  manuaf 
is  revised. 

Some  commenters  recommended  that 
the  Corps  institute  a  simple  reporting 
requirement  to  provide  data  necessary 
to  determine  cumulative  impacts  of 
NWPs  and  whether  PDNs  should  be 
required  in  the  future.  Another 
commenter  suggested  that  PDNs  should 
be  voluntary  to  allow  proponents  to 
detenniae  applicabiliry  of  NWPs  to  their 
projects,  while  others  favored  adding 
PDN  requirssttoU  to  aJl  NWPs. 

Ws  disagrse  thai  a  siapls  ceportiag 
requiremsat  twould  be  swcccssfid  in 
obtaining  necessary  daXa  for  ciimslattve 
impact  assessment.  We  also  disagree 
with  adding  PDN  requirements  to  all 
NWPs.  Ws  believe  tlwt  neither 
approach  would  be  reasonable  or 
practical,  since  they  add  significaat 
workload  re«^uiremeiiU  te  our  timited 
staff  resources  and  unnecessarily 
burden  the  pubbc  witb  reporting 
activities  that  clearly  keve  only  aiiatnwl 
advetss  efiscts  e»  tm  enviiumasut 
Applicants  can  rc^psst  a  detetaiteation 
of  tbe  applicability  ef  NWPs  at  any  tine 
regardless  of  PON  tsqairemenls. 

The  PDN  pracess  is  necessary  for 
certain  N¥fPs  and  we  have  retained  it. 
where  appropsiate.  te  ensure  that  on^ 
minimal  adverse  enviroanental  efliscts 
wiis  OCCSK. 

A  aesBber  el  conmenters  objected  to 
Ibe  hoguage  advising  sppiicanti  that  ao 
activity  may  proceed,  in  most  cases, 
without  aoUfying  the  DE  because  Ih^ 
fear  an  increase  in  nnasithorised 
activities.  Other  eonmenters  stated  that 
specific  snlbrceiBent  pfwisioRS  shevld 
be  incraded  in  ttns  section  to  address 
the  failure  of  applicants  to  provide 
1  eqeired  notification  prior  te  starting  the 
discharge. 

We  disagree  that  advising  applicants 
ttiat  tney  may  p^sceedr  m  most  cases, 
without  noti^rfag  the  Off  will  increase 
the  number  ef  unaathorized  (Ktivitfes. 
This  procedure  has  been  in  effect  since 
the  NWPs  wen  first  fssaed  by  the  Corps 
in  1975.  Rirtiier,  there  is  no  evidence 
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that  this  has  resulted  in  a  substantial 
number  of  unauthorized  activities.  We 
agree,  however,  that  language  should  be 
included  in  {  330.1  (c]  which  addresses 
failure  to  provide  timely  and  accurate 
notification.  This  Section  has  been 
amended  to  speciHcally  allow  the  DE 
the  discretion  to  authorize  a  discharge 
after-the-fact,  after  considering  whether 
the  failure  to  provide  notification  was 
knowing  or  intentional  or  other 
indications  of  the  need  for  a  penalty. 

A  few  commenters  suggested  that 
§  330.4(c)(6)  and  330  4(d)(6)  be  modified 
to  require  that  the  30  day  notiHcation 
period  begin  when  the  notification  is 
submitted  rather  than  after  Section  401 
certification  or  coastal  zone 
management  consistency  is  received.  An 
NWP  decision  would  then  be 
conditional  upon  receipt  of  the 
appropriate  state  determination. 

We  agree  with  this  approach.  The 
denial  of  Section  401  certification  or 
coastal  zone  management  consistency 
results  in  denial  of  authorization  under 
NWPs  without  prejudice  until  the  state 
has  provided  an  individual  certification 
or  consistency  determination 
concurrence.  The  Corps  will  begin  and 
complete  its  review  of  a  PDN  within  30 
days  and  notify  the  prospective 
permittee  that  the  proposed  activity 
qualifies  for  the  NWP.  is  denied  without 
prejudice,  and  will  be  authorized  when 
the  prospective  permittee  furnishes  the 
Corps  with  an  individual  401  water 
quality  certification  or  waiver  and/or 
with  a  CZM  consistency  concurrence  or 
presumed  concurrence.  Sections 
330.4(c)(6)  and  330.4(d)(6)  are  being 
adopted  accordingly. 

Section  330.1(f):  A  few  commenters 
objected  to  requiring  the  DE  to  review 
all  incoming  applications  to  determine  if 
they  comply  with  a  nationwide  permit. 
However,  this  procedure  is  currently  a 
routine  aspect  of  the  DE's  review  of  an 
application  package  for  completeness. 
Furthermore,  it  is  unreasonable  to 
require  an  applicant  to  proceed  through 
the  individual  permit  process  where  the 
activity  can  be  appropriately  authorized 
by  a  general  permit. 

As  such,  we  have  retained  the 
language  of  this  section. 

Section  330.1(g):  We  received  no 
substantive  comments  on  this  section, 
and  we  have  retained  the  language  as 
proposed. 

Section  330.2(a):  Several  commenters 
requested  that  we  deHne  the  term 
"public  interest  factors".  We  believe  this 
term  is  sufficiently  described  at  33  CFR 
320.4.  In  addition,  a  few  commenters 
recommended  that  we  include  a 
deHnition  of  "ordinary  high  water"  in 
this  section.  This  term  is  currently 
defined  at  33  CFR  32a3(e)  and  is 


applicable  to  this  part.  Therefore,  we 
have  not  included  a  definition  of  that 
term  in  this  section. 

Several  commenters  requested  that 
we  define  the  terra  "minimal"  as  used  in 
the  context  of  the  regulatory  program. 
The  word  "minimal"  is  not  defined 
anywhere  within  the  regidatory 
program.  The  determination  of 
"minimal"  adverse  environmental 
effects  is  left  to  the  discretion  of  the  DE. 
The  District  represents  the  most 
knowledgeable  office  concerning  the 
aquatic  resources  within  that  particular 
region,  and  the  DE  is  therefore  the  most 
capable  of  assessing  relative  impacts 
that  would  result  from  activities 
authorized  under  the  ^fWP  program. 
Each  District  is  unique  in  regard  to  its 
aquatic  resources  and  the  effect  of 
regulated  activities.  As  such,  what 
constitutes  minimal  adverse 
environmental  effects  can  vary 
significantly  from  state  to  state,  county 
to  county,  watershed  to  watershed  as 
well  as  district  to  district.  Obviously,  the 
factors  utilized  by  the  DE  in  the  decision 
making  process  must  be  evaluated 
based  upon  the  environmental  setting  of 
the  District  and  the  project  itself.  Given 
this  variability,  the  term  "minimal" 
would  be  difficult  to  define  with  any 
utility  on  a  nationwide  basis. 

Section  330.2(b)  Nationwide  Permit: 
We  received  no  substantive  comments 
on  this  section.  We  have  retained  the 
language  as  proposed. 

Section  330.2(c)  Authorization:  A  few 
commenters  favored  the  procedures  in 
the  regulation  for  written  verification  of 
NWP  compliance;  however,  they 
recommended  that  the  notification 
procedure  at  t  330.1(e)  be  modified  to 
include  a  requirement  for  a  response 
from  the  DE  within  30  days.  A  few 
commenters  suggested  that  this 
verification  of  compliance  with  the 
terms  and  conditions  of  all  NWPs 
should  be  mandatory.  We  have  not 
included  this  requirement  for  all  NWPs, 
since  we  believe  it  is  unnecessary. 
Furthermore,  this  recommendation 
would  defeat  the  purpose  of  the  NWP 
program,  which  is  to  reduce  the  effort 
expended  in  regulating  activities  with 
minimal  adverse  environmental  effects. 
One  commenter  referred  to  the  addition 
of  activity-specific  conditions  or 
regional  conditions  as  being  the 
equivalent  of  discretionary  authority. 
This  is  correct,  and  we  agree  with  this 
conclusion.  Regional  or  project  specific 
conditions  can  be  added  by  a  Division 
or  District  Engineer  to  ensure 
compliance  with  the  terms  and 
conditions  of  an  NWP  or  to  assure  that 
the  adverse  environmental  effects  both 
individually  and  cumulatively  are 


minimal  (see  33  CFR  330.5(c)&(d)  and  33 
CFR  330.6(a)). 

Section  330.2(d)  Headwaters:  Some 
commenters  from  the  Southwestern 
United  States  expressed  concern  that 
the  current  and  proposed  definition  of 
headwaters  does  not  adequately  protect 
ephemeral  and  intermittent  waters. 
"Among  these  commenters  there  was 
confusion  as  to  whether  the 
establishment  of  five  cubic  feet  per 
second  (5  cfs)  for  50  percent  of  the  time 
represented  when  a  dry  stream  is 
flowing  or  on  an  armual  basis.  A 
recommendation  was  made  to  calculate 
headwaters  during  those  periods  when 
flow  is  occurring,  and  not  on  an  annual 
basis.  This  option  for  the  District 
Engineer  was  adopted  on  July  19. 1977, 
to  allow  the  DE  to  establish  the 
demarcation  point  for  the  headwaters 
based  on  the  median  rather  than  the 
average  flow.  A  median  flow  of  five 
cubic  feet  per  second  means  that  50%  of 
the  time  the  flow  is  greater  than  five 
cubic  feet  per  second  and  50%  of  the 
time  the  flow  is  less  than  this  value.  This 
approach  was  added  to  recognize  that 
streams  with  highly  irregular  flows,  such 
as  those  occurring  in  the  western 
portion  of  the  country,  could  be  dry  at 
the  "headwaters"  point  for  most  of  the 
year  and  still  average,  on  an  annual 
basis,  a  flow  of  five  cubic  feet  per 
second  because  of  high  volumes,  flash 
flood  type  flows  which  greatly  distort 
the  average.  Furthermore,  we  recognize 
that  using  the  median  flow  for  an  entire 
year  in  streams  that  have  no  stream 
flow  for  over  half  the  year  but  with 
flows  greater  than  5  cfs  for  several 
months  would  also  distort  the  average. 
Accordingly,  we  have  modified  the 
wording  under  the  definition  of 
headwaters  to  clarify  the  intent  of  the 
headwaters  calculation  for  such  streams 
is  to  be  based  on  the  median  flow,  but 
including  a  provision  that  the  median  be 
based  on  the  six  wettest  months  (they 
do  not  have  to  be  consecutive)  to  more 
realistically  represent  the  headwaters. 
In  addition,  regarding  the  concern 
expressed  over  the  protection  of 
ephemeral  and  intermittent  streams  we 
encourage  District  and  Division 
Engineers,  where  individual  and 
cumulative  adverse  environmental 
effects  would  be  more  than  minimal,  to 
exercise  discretionary  authority  to 
require  individual  permits  and  thereby 
effectively  move  the  point  for 
authorization  by  NWP  26  upstream  of 
the  5  cfs  point.  It  should  also  be  noted 
that  precision  is  not  required  in 
establishing  the  five  cubic  feet  per 
second  point.  The  definition  allows  the 
DE  to  use  approximate  means  to 
compute  it.  The  drainage  area  that  will 
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I  LWfl  IbiMi.  on  avecBge  annaal  fhnv  ol 
five  cubic  per  secnkl  can  be  estioiated 
by  apyn  — liwg  tin  pfoportioa  of  the 
average  annual  precipitation  that  ib 
expecfe«LK>  find  its  way  into  the  stream. 
I  iavint  ^  area  that  wiU  produce  this 
flovw.  the  five  cubic  feet  per  second  poiat 
caa  be  apfRwdnated  from  drainage  area 
maps^ 

As  staled  IB  the  definition  found  at 
S  330.2(d),  beadwaters  ate  those  waters, 
inclodiag  adfacent  wetlands,  upstream 
of  the  point  on  the  river  or  stream  (i.e.  a 
surface  tributary)  at  which  the  average 
annual  flow  is  less  tkan  S  cubic  feet  per 
second  (5  cis). 

A  surface  tributary  system  may 
consist  e{  either:  a.)  defined  channel  or 
deodritic  (tree-like,  branchingj 
arrangement  of  chaimels  with  adiacent 
wetlands,  or  b.)  part  of  a  larfte 
continuum  of  waters  or  wetlands.  In 
tributary  systems  where  there  exists  one 
or  more  defmed  channels,  any  wetlands 
which  are  not  isolated  should  be 
considered  adjacent  to  the 
waterbodyCs).  In  these  cases,  the 
determining  factor  as  to  which  of  the 
waterbodies  the  wetland  should  be 
considered  adjacent  to  should  be  the 
level  of  influence  between  the 
waterbody  and  the  adjacent  wetland. 
The  waterbody  which  has  the  greatest 
hydrologic  influence  or  exchange  with 
the  wetland  is  the  one  to  which  it  is 
considered  adiacenL 

In  systems  where  there  is  a  broad 
continuum  of  wetlands,  all  are 
considered  adjacent  to  the  major 
waterbody  to  which  It  is  contiguous. 
This  type  of  broad  system  should  not  be 
dissected  for  purposes  of  determining 
where  the  5  cfs  point  does  or  does  not 
exist  as  it  is  all  hydrologically  and 
ecofogrcaHy  part  of  tire  same  system  and 
should  be  treated  as  a  whole.  Where 
linear  wetlands  wfth  defmed  stream 
channeis  connect  to  a  stream  of  greater 
than  5  cfs  or  to  a  broad  continuum  of 
wetlands  adjacent  tr>  a  stream  of  greater 
than  5  cfs.  the  portion  of  the  Hneer 
wetlands  that  are  to  be  considered 
headwaters  ie  that  portion  whteh  has 
the  greatest  tnfhience  or  exchange  wvth 
the  defined  stream  channel  upretream  of 
the  5  cfis  point. 

Section  3ni2(e|  Isolated  Waters:  Two 
commenters  recommended  that  we 
estabtiah  a  distance  limit  for  ad^icency. 
We  bcheve  that  this  would  be  an 
unreasonable  approach  due  to  the 
potential  Tariabitity  of  the  factors 
utilized  in  aataNisfciny  adjacency  for 
each  iodividual  ptoiect  such  as  man- 
made  bffiiiera  aad  natural  rivei  hrrir 
Some  LUBnaeaten  recoiw  nutwied  that 
(he  tern*  "interstate  waters  or"  be 
included  wiikia  tba  definition  of  isolated 
waters  to  be  consistent  with  the  current 


definition.  We  agree  with  tfaia 
recooimw^tlon  Fartbetmocc;  we 
believe  oar  proposal  was  aot  entirely 
clear  in  debang  isolated  waters. 
Accordiagly.  we  have  not  adopted  the 
propowd  definition  of  the  term  "isolated 
waters".  Instead  wc  have  decided  to 
retaini  the  existing  definitioii.  which  does 
include  thephraas  "inlcrststa  waters 
or".  However,  we  did  further  clarify  the 
existing  defmitien  to  more  clearly  state 
what  we  intended  in  the  proposed  rale. 

Hir  the  porpoees  of  NWP  26,  we  have 
defined  Iselated  waters  to  be  waters  of 
the  United  States  that  are  not  part  of  a 
"surface  tributary  system"  to  interstate 
waters  or  navigable  waters  of  the 
UWted  States.  A  surface  tributary 
system  inchtdes  the  waterbody  itself,  as 
well  as  any  waters  of  the  United  States, 
including  wetlands,  that  are  adiacent  to 
the  waterbody.  Adjacent  wetlands 
include  those  that  are  separated  from 
the  river,  stream,  or  other  waterbody  by 
ntan-made  or  naturaf  barriers  such  as 
dikes,  road^,  river  berms,  or  beacfa 
dunes.  Thus,  a  water  of  ttie  Unrted 
States  is  isolated  only  when  it  meets  the 
following  condHionsT  It  is  nontidal,  not 
part  of  an  interstate  or  navigable  water 
or  tributary  thereof,  and  not  adjacent  to 
such  waters. 

Section  330.2(fl  Filled  Area:  Some 
commenters  appear  to  have 
misinterpreted  the  intent  of  this 
deflm'tion.  particularly  in  regard  to 
pipeline  installation.  They  interpret  the 
phrase  "eliminate  or  cover"  to  imply 
permanency,  and  this  may  lead  to 
misapplication  of  the  definition  to 
pipeline  projects  where  fill  is  only 
temporarily  sidecasL  A  filled  area  which 
is  eliminated  or  covered  as  a  direct 
result  of  a  discharge,  whether 
permaaent  or  temporary,  is  the  focus  of 
the  iurisdictional  determioatioo.  In  the 
case  of  pipeline  installation  in  a  section 
404  water,  the  filled  area  is  the  wetland 
or  water  covered  by  utility  line  backfill 
or  bedding  material  and  the  area 
covered  by  the  temporary  sidecasting  of 
trench  materiaL  We  have  carefully 
considered  all  cooanents  we  received 
conceruiiag  this  section,  and  have 
delemaaed  that  the  kuigaage  is 
sufficiently  clear  and  appropriate. 
Accordingly,  we  have  retained  the 
language  as  piroposed. 

Section  330.2tg}  Dtscretloaafy 
auibority;  Two  commeoters  requested 
clarification  of  (he  term  "BtodtficaAion". 
within  the  context  of  discretioaaty 
authority,  to  clarify  tba*  nodificaiioR 
resalts  in  additional  coadttieniflg  of  the 
permit  WMlriag  it  more  restrictive. 
Although  we  never  intended  die 
lon^tage  foaad  art  Section  33ai  to  ailew 
expansion  ol  NWP  coverage,  we  have 


KUed  language  to  dadly  this  t«m  (See 
section  33ai|d)). 

Secfieii  39lL2(h)  Terois  and  conditioBr 
We  received  no  snbatantive  cennneii<s 
on  thio  seclioii'  and  have  retained  the 
language  as  proposed. 

Cnrrenffy  serviceoMe  ^proposed  at 
section  330.2(i)J:  Several  commenters 
requested  ctafrfication  of  the  two-year 
limit  expressed  in  NWP  3.  We  have 
decided  to  delete  ifws  definition  since 
the  term  is  only  appficable  to  NWP  3, 
and  we  befrere  that  it  is  snffidentfv 
defined  wi  Ain  the  text  of  that'NWP. 
Additionally,  the  langaage  within  NWP 
3  has  been  reworded  to  cnnify  the 
phrase  "two  srears".  Kt  ft  apptfes  to  that 
NWP. 

Section  330.2(i)  Single  and  complete 
project  (proposed  at  section  330^^1]= 
One  commenter  objected  to  the 
statement  that  multiple  crossings  of  the 
same  waterbody  could  be  considered  a 
single  and  complete  project,  and  further 
that  all  the  crossings  shoidd  be  totaled 
to  determine  the  affected  acreage  for 
compliance  with  the  NWP.  Some 
commenters  felt  the  definition  of  single 
and  complete  was  biased  against  large 
scale  development  They  recommended 
that  we  allow  districts  to  develop 
separate  guidelines  for  large  scale 
projects  which  would  define  separate 
sections  or  phases  of  a  development  as 
single  and  conplete.  provided  tkey  had 
a  separate  time  schedule  for 
development,  consisted  of  at  least  20 
acres  of  land,  and  did  not  impact  the 
same  headwater  or  isolated  water  more 
than  once.  A  recommeadatioa  was  also 
made  to  develop  an  acceptable  ratio 
cakulatien  oa  tlie  acreage  filled  to  the 
project  acreage.  These 
reconameadatiooa  were  determined  to 
be  unreasoneble.  due  to  the  variability 
in  the  qumitUy  and  quality  of  aquatic 
resource*  between  regioBs  and 
individual  projects.  Many  commenters 
objected  to  the  definition  of  single  aad 
complete,  particularly  a*  it  pertains  to 
linear  projects.  The  basis  for  their 
objections  irwolved  the  potential  tor 
cumulative  adverse  environmental 
eflieets  associated  with  multiple 
crossings  along  a  sin^  waterway  or 
wetdand  restd^ng  in  a  moivlative  loss 
of  habitat  and  wetland  hsf  mentation. 
Suggested  (ecooHScndations  to 
elissiaate  camulattve  iwpnrts  oader  the 
NWP  indaded  deletiag  the  latter  portion 
of  the  defiaitioa  whtcfa  dtacoases  linear 
projects.  Anotfaci  soggestkn  was  to 
entirely  re-defiae  "feiiigle  mid  complete." 
Several  coKmealers  icqaested  that  we 
define  "dtotaat  locatjens,"  or  exclude  it 
from  dw  dcfiaitiaa  as  it  is  aa  ambigooos 
tersL  We  do  not  agree  widi  the 
practicabaily  of  deiiiing  "distant 
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locations."  Situations  will  occur  where  a 
linear  project  crosses  separate 
waterbodies  or  the  same  waterbody  at 
distant  locations  and  does  comply  with 
the  terms  and  conditions  of  the  NWP 
and  does  not  result  in  adverse  effects  on 
the  environment,  either  individually  or 
cumulatively. 

On  the  other  hand,  a  DE  has  authority 
to  assert  discretionary  authority  to  add 
project-specific  conditions  to  reduce  the 
adverse  effects  on  the  environment  to 
the  minimal  level  or  to  require  the 
prospective  permittee  to  apply  for 
authorization  under  an  indivioual 
permit.  This  decision  by  the  DE  can  be 
based  upon  concerns  for  adverse  effects 
on  the  environment  or  other  factors  of 
the  public  interest. 

The  purpose  of  separating  out  "linear 
projects",  within  the  text  of  the 
definition  for  "single  and  complete 
project"  was  to  effectively  implement 
the  NWP  program  by  reducing  the  effort 
expended  in  regulating  activities  with 
minimal  impacts.  It  was  never  our 
intention  to  encourage  the  use  of  this 
definition  to  justify  piecemealing  of 
projects.  It  is  the  responsibility  of  each 
DE  to  assure  against  piecemealing 
through  the  appropriate  use  of 
discretionary  authority.  We  believe  that 
this  procedure  will  assure  effective  and 
efficient  administration  of  the  NWP 
program. 

Accordingly,  we  have  adopted  this 
deHnition  as  proposed  but  reorganized 
to  make  it  clearer. 

We  have  learned  that,  in  certain 
situations,  develop>ers  have  purchased 
large  properties  including  substantial 
areas  of  wetlands,  and  then  have 
subdivided  those  properties  into  smaller 
parcels,  and  sold  the  parcels  intending 
that  each  individual  parcel  could  be 
filled  under  the  authority  of  NWP  26. 
Such  subdivision  projects  constitute  an 
abuse  of  NWP  28  which  was  never 
intended  by  the  Corps,  and  which 
cannot  be  reconciled  with  the 
limitations  of  the  Clean  Water  Act 
section  404(e].  The  new  language  added 
in  NWP  26  states  that  in  the  future,  a 
subdivision  created  after  October  5, 
1984.  will  be  treated  in  its  entirety  as  a 
single  and  complete  project  for  purposes 
of  the  pre-discharge  notification  and  the 
ten-acre  limit  of  NWP  28,  unless 
exempted  by  the  DE  under  specified 
circumstances:  this  should  prevent  the 
abuse  of  the  NWP  described  above.  The 
determination  to  allow  the  exemption 
for  subdivisions  is  a  discretionary 
decision  on  the  part  of  the  DE,  and  one 
which  will  only  apply  to  a  limited 
number  of  subdivisions.  The  date  of 
October  5, 1984,  was  selected  because 
on  thai  date  the  one-acre  and  ten-acre 
limits  were  added  to  NWP  28.  This  rule 


recognizes  the  fact  that  most 
subdivisions  are  really  unified  projects, 
where  each  separate  lot  or  parcel  is 
often  inter-related  with  the  other  lots 
and  with  the  subdivision  streets, 
utilities,  etc.  On  the  other  hand,  we 
recognize  that  in  some  situations  tra'^ts 
of  land  have  been  divided  and  sold  in 
circumstances  which  clearly  are  not 
abuses  of  NWP  28.  We  expect  the  DEs 
to  use  their  sound  judgement  while 
applying  this  rule,  and  we  have  provided 
the  DEs  with  discretion  to  exempt  any 
subdivision  or  parcel  thereof  where  an 
exemption  would  be  appropriate.  DEs 
should  ensure  that  enforcement  of  this 
regulation  does  not  lead  to  unfair  or 
unreasonable  burdens  for  individual  lot 
owners,  and  should  assert  the 
discretionary  authority  wherever 
necessary  to  ensure  respect  for  this 
regulation. 

Section  330.2(j]  Special  aquatic  sites 
(proposed  at  section  330.2(k)):  One 
commenter  suggested  that  the  definition 
of  special  aquatic  sites  should  be 
expanded  to  include  all  habitats  where 
State  or  Federally  listed  rare, 
threatened,  or  endangered  species  are 
known  to  occur.  We  disagree  with  this 
recommendation  since  it  includes  all 
habitats,  and  is  not  limited  to  those 
habitats  recognized  as  special  aquatic 
sites.  A  few  commenters  requested  more 
precise  definitions  for  riffle  and  pool 
complex,  sanctuaries  and  refuges.  One 
commenter  appeared  to  misinterpret  the 
definition  of  special  aquatic  sites,  as 
they  questioned  how  to  distinguish 
wetlands  identified  in  the  Federal 
Manual  from  these  special  aquatic  sites. 
It  should  be  noted  that  wetlands  are  a 
special  aquatic  site  and  are  included  as 
part  of  that  definition.  The  definition  of 
special  aquatic  sites  we  are  using  for 
NWPs  is  found  in  EPA  regulations  at  40 
CFR  230.40-230.45.  We  have  added  the 
term  to  this  regulation  for  additional 
information  only.  To  clarify  this  intent 
we  have  included  a  reference  to  EPA's 
regulations. 

Section  330.3  (a)  and  (b):  Two 
commenters  stated  that  language  should 
be  added  to  indicate  that  activities 
permitted  by  prior  regulations  continue 
to  be  authorized  by  the  proposed  NWPs. 
while  another  commenter  questioned 
what  was  meant  by  the  language 
"unless  the  activities  are  modified". 
Activities  which  were  authorized  by 
previous  NWP  authorizations  continue 
to  be  authorized.  However, 
modifications  of  previously  authorized 
activities  may  result  in  more  than 
minimal  adverse  environmental  effects. 
We  believe  this  language  is  appropriate', 
and  have  retained  it  as  proposed. 

Another  commenter  suggested  that  we 
move  this  section  to  appendix  A  with 


the  nationwide  permits.  We  believe  that 
the  location  of  this  section  is 
appropriate  and  have  retained  it  at 
section  330.3. 

Section  330.4(a]  and  (b):  Most  of  the 
comments  we  received  in  response  to 
these  sections  expressed  concerns  of 
NWPs  being  used  to  override  the  local 
approval  process.  We  disagree  with  this 
concern,  although  we  did  include  a 
minor  rewording  of  this  section 
regarding  state  and  local  approvals  for 
clarification. 

Section  330.4  (c):  The  majority  of 
comments  objected  to  our  authorization 
of  NWP  activities  in  a  state  that  has 
denied  the  401  water  quality 
certification  for  a  particular  NWP.  It 
was  further  added  that  the  denial  of  401 
water  quality  certification  for  a 
particular  NWP  should  automatically 
require  processing  of  an  individual 
permit  application.  We  believe  that  the 
denial  of  401  water  quality  certification 
should  not  be  the  sole  basis  for  requiring 
an  individual  permit  application  for 
activities  which  would  otherwise 
comply  with  the  terms  and  conditions  of 
a  nationwide  permit.  Denial  of  state 
water  quality  certification  does  not 
necessarily  mean  that  adverse 
environmental  effects  will  occur.  Rather, 
it  indicates  that  the  state  standards 
have  not  been  met.  Thus,  when  the  state 
standards  are  met,  (i.e.  an  individual  401 
certification  issued)  the  NWP 
authorization  should  be  available  to  the 
prospective  permittee.  To  assure  that 
more  than  minimal  adverse 
environmental  effects  do  not  occur,  it  is 
specificaliv  noted  that  the  DE  may 
exercise  his  discretionary  authority  in 
those  cases  where  the  adverse  effects 
on  the  environment  either  individually 
or  cumulatively  would  be  more  than 
minimal  or  where  the  DE  has  concerns 
for  other  factors  of  the  public  interest. 

Several  commenters  requested  that 
for  those  NWPs  requiring  notification, 
the  30-day  review  period  should 
commence  immediately  upon  receipt  of 
the  notification  rather  than  upon  receipt 
of  the  401  water  quality  certification. 
We  agree  with  this  recommendation  as 
previously  discussed  in  section  330.1(e) 
and  have  so  modified  the  language  of 
this  section. 

Several  states  indicated  that  a  final 
determination  could  not  be  made  until 
the  final  regulations  have  been 
published  or  the  Corps  submits  a 
request  for  final  certification  for  review 
and  comment.  In  response  to  these 
comments,  it  should  be  noted  that  the 
states  will  have  an  opportunity  to  make 
a  final  decision  on  certification  of  the 
NWPs  upon  publication  of  the  final 
regulation. 
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Section  330.4(d):  Several  states 
indicated  that  a  final  determination 
could  not  be  made  until  the  final 
regulations  have  been  published  or  the 
Corps  submits  a  final  consistency 
determination  for  review  and  comment. 
In  response  to  these  comments,  it  should 
be  noted  that  the  states  will  have  an 
opportunity  to  make  a  decision  on 
consistency  determination  of  the  NWPs 
upon  pubhcation  of  the  final  regulation. 

Several  commenters  objected  to  any 
activities  being  authorized  under  an 
NWP  in  states  which  have  previously 
disagreed  with  the  coastal  zone 
management  consistency  determination 
for  that  NWP.  We  believe  that  a 
disagreement  with  coastal  zone 
management  consistency  should  not  be 
the  sole  basis  for  requiring  an  individual 
permit  application  for  activities  which 
would  otherwise  comply  with  the  terms 
and  conditions  of  a  nationwide  permit. 
We  have  made  only  minor  revisions  to 
this  section  since  it  is  specifically  noted 
that  the  DE  may  exercise  his 
discretionary  authority  in  those  cases 
where  the  adverse  effects  on  the 
environment  would  be  more  than 
minimal  or  where  the  DE  has  concerns 
for  other  factors  of  the  public  interest. 

Several  commenters  requested  that 
for  those  NWPs  requiring  notification, 
the  30-day  review  period  should 
commence  immediately  upon  receipt  of 
an  individual  coastal  zone  management 
consistency  determination.  We  agree 
with  this  recommendation  as  previously 
discussed  in  section  330.1(e)  and  have 
so  modified  the  language  of  this  section. 

In  1990,  section  307(c)(1)  of  the  CZMA 
was  amended  to  require  that  Federal 
agency  activities  within  or  outside  the 
coastal  zone  that  affect  any  land  or 
water  use  or  natural  resource  of  the 
coastal  zone  shall  be  carried  out  in  a 
manner  which  is  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
state  coastal  zone  management 
programs.  This  amendment  was 
intended  to  reverse  the  Supreme  Court 
decision  in  California  v.  Watt  which 
found  that  an  activity  must  be  within  the 
coastal  zone  in  order,  to  "directly  affect" 
the  coastal  zone.  However,  this 
amendment  does  not  change  the  long 
standing  position  of  the  Department  of 
the  Army  that,  for  the  purposes  of  the 
NWPs.  activities  occurring  wholely 
within  one  state  need  not  receive  CZM 
consistency  agreement  from  adjacent 
states. 

Section  330.4(e):  Many  commenters 
recommended  that  we  include  an  appeal 
procedure  to  the  Division  Engineer  or 
Chief  of  Engineers  in  those  cases  where 
a  District  or  Division  Engineer  has 
asserted  discretionary  authority.  We 


believe  that  an  appeal  process  would  be 
unmanageable  and  burdensome  to  both 
the  Corps  and  the  public.  Furthermore, 
even  where  discretionary  authority  has 
been  asserted  to  require  an  individual 
permit,  the  activity  would  still  have  an 
opportunity  to  receive  approval  through 
the  individual  permit  process.  As  such, 
we  have  not  provided  any  appeal 
procedures  for  this  section. 

Section  330.4(f):  Some  commenters 
requested  that  we  enter  into  section  7 
consultation  relative  to  the  Nationwide 
Permit  Program.  We  have  decided  that  a 
section  7  consultation  is  not  required 
since  the  program  specifically  does  not 
authorize  any  activity  that  jeopardizes 
the  continued  existence  of  a  threatened 
or  endangered  species,  or  destroys  or 
adversely  modifies  the  critical  habitat  of 
such  species.  The  regulations  as  written 
provide  the  appropriate  procedure 
where  the  permittee,  or  other  source, 
notifies  the  DE  that  such  impacts  might 
occur. 

Several  commenters  requested  that 
for  those  NWPs  with  notification 
requirements  that  the  resource  agencies 
should  be  included  in  that  process.  We 
have  decided  to  provide  notice  to  the 
resource  agencies  during  the  notification 
process.  Further  discussion  of  this  issue 
can  be  found  in  our  discussion  for 
Appendix  A. 

Many  commenters  objected  to  the  use 
of  the  word  "proposed"  in  the  phrase 
"species  proposed  for  such  designation" 
as  being  too  vague  and  undefined. 
However,  this  term  is  used  in  the 
Endangered  Species  Act  and  is  used  in 
that  context. 

Section  330.4(g):  Several  commenters 
considered  that  the  NWP  program  is 
inconsistent  with  the  National  Historic 
PreservaUon  Act  (NHPA)  or  36  CFR  800. 
Protection  of  Historic  Properties.  We 
have  determined  that  the  NWP 
condition  at  appendix  A  comphes  with 
the  requirements  of  the  NHPA  and  it 
consistent  with  36  CFR  800  as 
implemented  by  33  CFR  325  appendix  C 

Several  commenters  requested  a 
defmition  of  a  "reasonable  opportunity 
to  comment"  for  awaiting  replies  from 
the  SHPO.  The  procedures  for  providing 
the  SHPO  and  the  ACHP  a  reasonable 
opportunity  to  comment  on  the  effects  of 
Corps  permit  actions  on  historic 
properties  are  addressed  in  33  CFR  325 
appendix  C.  To  be  consistent  with 
appendix  C  we  have  reworded  this 
section  to  clarify  that  compUance  with 
appendix  C  is  required. 

Several  commenters  objected  to  the 
term  "potentially  eligible  for  listing"  as 
being  too  ambiguous  and  uncertain  and 
requested  clarification.  It  is  our  intent  to 
require  reporting  on  important 
properties  that  the  prospective  permittee 


has  reason  to  believe  may  be  eligible  for 
the  National  Register  of  Historic  Places 
so  that  we  could  take  into  account  their 
eligibility  and  the  impacts  on  such 
properties.  We  do  not  believe  that 
reporting  should  be  limited  to  properties 
that  were  hsted  or  determined  eligible 
for  the  National  Register.  In  an  effort  to 
clarify  this  point  we  have  decided  to  use 
the  phrase  "which  the  prospective 
permittee  has  reason  to  believe  may  be 
eligible  for  listing."  We  recognize  there 
is  still  some  uncertainty  in  this  term. 
However,  if  the  prospective  permittee 
has  any  doubt  about  the  historic 
significance  of  the  property  to  be 
affected  by  the  proposed  project,  he 
should  contact  the  State  Historic 
Preservation  Officer  (SHPO)  for  more 
information.  If  the  SHPO  believes  that 
the  property  may  be  eligible,  the 
prospective  permittee  must  notify  the 
DE.  Appendix  A  has  been  revised  to 
reflect  this  change. 

A  few  commenters  questioned  why 
we  made  a  distinction  between  Federal 
permittees  and  non-federal  permittees  in 
this  section.  It  should  be  noted  that 
Federal  permittees  must  comply  with  the 
provisions  of  Section  108  of  the  National 
Historic  Preservation  Act  and  will 
follow  their  own  procedures  to  comply 
with  the  Act.  While  the  Federal 
permittee's  procedures  will  normally 
satisfy  the  NHPA.  this  does  not  remove 
the  Corps  responsibility  to  ensure  that 
the  Federal  permittee's  action  also 
satisfies  the  Corps  responsibilities  under 
the  NHPA. 

Section  330.5(a):  One  commenter 
suggested  that  S  330.5  should  be  placed 
in  appendbc  A  with  the  NWPs.  The 
inference  was  that  the  format  was 
confusing  and  applicants  would  only 
read  appendix  A  regardless  of 
references.  One  commenter  requested 
that  an  NWP  could  not  be  modified 
without  input  from  resource  agencies. 
We  do  not  agree  that  applicants  will 
only  read  appendix  A.  And  further,  if  an 
NWP  is  modified,  the  modification  must 
comply  with  the  procedures  specified  in 
{  330.5,  which  provides  for  public 
review  and  comment 

Section  33a5(b):  Two  commenters 
stated  that  the  date  of  issuance  and  the 
effective  date  were  unclear.  One 
commenter  requested  that  the  notice, 
procedure,  and  proposals  to  issue, 
modify,  or  reissue  NWPs  should  include 
the  state  agency  responsible  for  water 
quality  certification.  One  commenter 
suggested  that  it  should  be  just  as  easy 
to  ask  for  revocation  of  a  permit  as  it  is 
to  issue  the  permit  One  commenter 
suggested  that  the  Chief  of  Engineers 
should  respond  in  writing  within  30  days 
with  the  results  of  his  consideration  of 
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newly  proposed  NWPs  to  the  person 
who  proposes  a  new  permit  conditiona, 
or  changes  to  existing  NWPt.  One 
commenter  stated  that  the  procedures 
appear  unworkable  and  recommended  a 
seqaentiai  procedure  to  finable  the 
NWPs  before  regional  conditioDS  are 
developed. 

The  effective  date  of  the  NWPs  will 
be  clearly  stated  when  they  are 
published  by  the  Chief  of  Engineers.  We 
see  no  need  to  require  the  state  agency 
responsible  for  water  qaality 
certification  to  be  included  in  the  public 
notice.  We  will  leave  this  decision  to  the 
Division  Engineer  if  he  determines  it  is 
beneficial  to  include  the  state  agency  in 
the  public  notice  The  procedure  for 
revocation  of  an  NWP,  should  this  be 
deemed  appropriate,  are  actually  easier 
than  issuance  since  documentation 
under  NQ*A  and  404{b)(l)  compliance 
analysis  would  not  be  required.  A  public 
notice  and  opportunity  for  a  public 
hearing  would  be  required  to  obtain 
public  comment.  We  do  not  agree  that 
the  Chief  of  Engmeers  should  be 
required  to  respond  within  SO  days  to 
the  person  who  proposes  a  new  permit, 
conditions,  or  changes  to  existing 
NWPs.  The  correspondence  will  be 
acknowledged  bat  not  necessarily 
within  30  days  or  by  the  Chief  of 
Engineers.  We  do  not  agree  that 
sequencing  is  required  to  include 
regional  conditions  to  the  NWP.  Any 
conflicts  that  may  develop  during  final 
issuance  of  an  NWP  can  be  resolved 
and  regional  conditions  modified, 
deleted,  or  added  before  final 
publication  of  the  NWPs. 

Section  330.5(c):  Several  commenters 
requested  that  a  grand-fathering  period 
from  one  to  two  years  be  specified  for 
those  who  have  commenced^fvork  or 
made  substantial  commitments  in 
reliance  on  an  existing  NWP.  One 
commenter  suggested  that  the  Division 
Engineer  retain  the  authority  to  modify, 
suspend,  or  revoke  an  NWP  for  a 
specific  geographic  area  while  another 
commenter  suggested  that  only  the  Cluef 
of  Engineers  could  revoke  an  NWP  on  a 
state  level.  One  commenter  requested 
that  Executive  Order  12630  should  be 
followed,  stating  that  the  NWP  being 
modified,  suspended,  or  revoked  could 
be  considered  a  taking  where  an 
applicant  may  have  established  vested 
rights  m  a  project  based  on  the  NWP 
authorizati<m. 

We  agree  that  the  grandfather  period 
needs  lo  be  specified  to  avoid  confusion 
and  to  be  consistent.  Therefore,  the 
word  "equitable"  has  been  deleted  and 
a  grand-fathering  period,  if  appropriate, 
will  be  as  specified  in  i  330.6(b).  We  do 
not  agree  that  discretionary  authority 


should  not  be  delegated  to  either  the 
Division  Engineer  or  District  Engineer. 
The  Division  Enginew  and  the  District 
Engineer  are  capable  of  making  these 
decisions  as  demonstrated  by  previous 
determinations.  Exercising  discretionary 
aotiMHity  does  not  constitute  a  taking  of 
property  for  which  compensation  is  due. 
The  decision  by  a  Division  or  District 
Engineer  to  assert  discretionary 
authority  is  based  on  a  determination 
that  the  adverse  environmental  effects 
either  individually  or  cumulatively 
would  be  more  than  minimal  or  that 
there  are  other  concerns  for  the  public 
interest  that  would  be  more 
appropriately  evaluated  in  a  regional 
general  permit  or  an  individual  permit 
application.  Further,  asserting 
discretionary  authority  is  not  a  final 
decision  since  the  proposed  project 
would  have  the  opportunity  to  receive 
approval  as  a  regional  general  permit  or 
an  individual  permit. 

Section  330.5(d):  Several  commenters 
were  in  favor  of  the  District  Engineer's 
authority  to  modify,  suspend,  or  revoke 
a  specific  activity's  authorization  under 
an  NWP.  Several  conmienters  requested 
that  the  Division  Engineer  retain 
discretionary  authority  as  a  check  and 
balance.  Several  commenters  were 
concerned  that  no  public  notice  was 
being  issued  when  the  District  Engineer 
exercised  his  discretionary  authority. 
Several  commenters  requested  that  an 
appeal  process  should  be  included  in  the 
NWP  pn^ram  when  the  District 
Engineer  exercises  discretionary 
authority. 

We  disagree  that  the  exclusive  right 
to  exercise  discretionary  authority 
should  be  retained  with  the  Division 
Engineer.  Division  Engineers  have 
agreed  with  the  District  Engineers' 
recommendations  ninety-five  percent  of 
the  time.  The  five  percent  where  the 
Division  Engineer  has  not  agreed  with 
the  District  Engineer  is  not  sufficient 
reason  to  retain  discretionary  authority 
with  the  Division  Engineer.  There  seems 
to  be  some  confusion  as  to  the  District 
Engineer's  exercising  discretionary 
authority  for  a  specific  activity's 
authorization  under  an  NWP.  The 
exercising  of  discretionary  authority  is 
for  an  individiial  activity  and  not 
regional  or  statewide.  Tlierefore,  there  is 
no  need  to  issue  a  public  notice.  In  the 
event  that  a  DE  asserts  discretionary 
authority  to  require  an  individual  permit 
application,  a  public  notice  of  the 
subsequent  application  would  be 
published  by  the  DE.  We  have  not 
induded  an  appeal  procedure  for 
discretionary  authority.  We  believe  that 
an  appeal  procedure  would  be 
unnecessary  and  burdensome,  and 


further,  the  assertion  of  discretionary 
authority  by  a  DE  does  not  represent  a 
final  decision,  since  the  activity  in 
question  may  still  be  authorized  by  an 
individual  permit. 

Section  330.6(a):  Most  commenters 
recommended  that  when  a  DE  is 
requested  to  verify  ah  NWP 
authorization  by  a  permittee,  that  the  DE 
should  be  required  to  respond  to  the 
permittee  with  a  written  confirmation 
within  30  days  of  receipt  of  such 
request.  Other  commenters  incorrectly 
assumed  that  notification  for  all  NWPs 
was  mandatory. 

Since  all  NWP  activities  (except  those 
requiring  PDNs)  are  authorized  without 
the  requirement  to  notify  the  Corps,  the 
DE's  written  verification  is  considered  a 
service  to  the  public.  Therefore,  we  have 
not  provided  a  specific  time  limit  for  DE 
verification  of  NWPs.  However,  we 
have  indicated  that  the  DE  will  respond 
as  promptly  as  his  workload  priorities 
allow.  Because  of  the  dynamic  nature  of 
the  section  404  program,  the  intent  of  the 
two-year  time  limit  on  written 
verifications  is  to  allow  for  appropriate 
adjustments  or  clarifications  in 
jurisdiction,  policy  and  procedure. 
Furthermore,  we  are  changing  the 
wording  of  the  paragraph  to  clarify  that 
the  verification  is  valid  for  a  period  of 
no  more  than  two  years,  unless  the  NWP 
is  modified,  suspended,  or  revoked,  such 
that  the  activity  would  no  longer  comply 
with  the  terms  and  conditions  of  the 
NWP.  In  these  cases  the  provisions  of 
S  330.6(b)  will  apply  for  those  activities 
which  have  commenced  or  are  under 
contract  to  commence. 

Another  commenter  suggested  that  we 
add  a  "grandfather"  provision  to 
S  330.8(b)  for  activities  authorized  by 
NWP  #26  so  that  re- verification  of  the 
NWP  authorization  would  not  be 
required  as  a  result  of  the  NWP 
reissuance:  unless  the  proposed  activity 
would  no  longer  comply  with  the  terms 
and  conditions  of  any  modifications  (i.e. 
acreage  limits)  in  the  final  regulations. 
We  recognize  that  many  activities 
authorized  by  the  existing  NWPs  will  be 
unaffected  by  any  changes  in  this 
regulation.  As  such,  we  have  included 
language  in  this  section  to  clarify  that  a 
verification  letter  written  by  the  DE 
confirming  authorization  under  an  NWP 
continues  to  be  valid  beyond  the  date  of 
the  NWP  expiration  and  any  subsequent 
reissuance  or  modification,  provided  the 
reissuance  or  modification  does  not 
affect  the  activity's  compliance  with  the 
NWP.  It  should  be  further  noted  that  this 
provision  will  be  applicable  to  all 
activities  authorized  by  NWPs.  We  have 
also  added  a  subparagraph  to  this 
section  to  provide,  in  situations  where  a 
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state  has  denied  401  water  quality 
certification  and/or  did  not  agree  with 
the  Corps  CZM  consistency 
determination,  for  verification  of 
activities  subject  to  the  prospective 
permittee  satisfying  the  401  water 
quality  certification  and/or  C2^ 
consistency  concurrence  requirements 
of  33  CFR  330.4(c)  and/or  33  CFR 
330.4(d). 

Section  330.6(b):  Two  commenters 
indicated  that  the  language  concerning 
expiration  of  the  NWPs  in  this  section  is 
not  consistent  with  the  language  found 
in  33  CFR  330.5(b).  These  commenters 
also  questioned  the  need  for  the 
language  stating  that  work  completed 
under  the  authorization  of  an  NWP 
continued  to  be  authorized  under  the 
NWP.  One  commenter  requested  that 
the  DE  should  be  allowed  to  extend  the 
expiration  date  for  a  project  that  has 
been  commenced  beyond  the  12  month 
time  limit.  If  acreage  limits  are  revised, 
the  commenter  indicated  that  previously 
approved  projects  tKat  exceed  the 
revised  acreage  limits  would  have  to 
apply  for  a  new  individual  permit 

We  agree  that  the  language 
concerning  expiration  of  the  NWPs  may 
have  been  confusing.  To  clarify  this 
point  we  have  clarified  the  language  of 
this  regulation  to  indicate  that  the  NWPs 
will  expire  five  years  from  the  effective 
date,  unless  sooner  modified  or  revoked. 
At  the  time  of  publication,  the  effective 
date  of  the  NWPs  will  be  specified.  The 
commenters  appear  to  have  mistakenly 
believed  that  the  NWPs  only  authorise 
construction.  As  with  individual  permits, 
the  NWPs  authorize  not  only 
construction,  but  also  continued 
maintenance  and  operation  of  any 
structure  or  fill  completed  under  such 
authorization.  We  believe  that  12 
months  from  the  expiration, 
modification,  or  revocation  of  an  NWP 
is  a  reasonable  amount  of  time  to 
complete  a  project  that  has  been 
previously  authorized,  and  as  such,  we 
have  not  extended  this  time  limit 

Section  330.6(c):  Most  commenters 
objected  to  multiple  use  of  NWPs 
("stacking")  saying  that  the  policy 
would  allow  more  than  minimal  adverse 
environmental  effects  by  piecemeal  and 
cumulative  filling.  Some  commenters 
objected  because  allowing  multiple  use 
of  NWPs  on  a  single  project  site  would 
prejudice  future  applications  on  the 
same  property.  Still  others  believed  that 
the  concept  of  more  than  minimal  and 
single  and  complete  project  were  not 
adequately  defined.  Reference  is  made 
to  33  CFR  330.2  for  the  definition  of 
single  and  complete  project  and  the 
preamble  language  on  330.2(i). 

We  disagree  with  the  commenters  and 
are  retaining  the  proposed  wording  of 


9  330.e(c).  If  an  activity  authorized  by  an 
NWP  is  likely  to  occur  independently  of 
a  large  single  and  complete  project 
considerations  of  fairness  and  equity 
require  that  it  be  allowed.  The  Corps  is 
involved  in  regulating  many  projects 
where  there  Is.  hi  fact  independent 
utility  for  a  portion  of  a  project  where  an 
NWP  would  authorize  activities  which 
would  allow  the  activity  to  go  forward, 
in  such  cases  there  is  often  an 
additional  portion  of  the  project  which 
would  need  an  individual  permit 

However,  the  portion  that  would  be 
allowed  by  NWP  would  proceed 
whether  or  not  the  additional  portion  of 
the  overall  project  were  authorized.  We 
beUeve  this  position  is  supported  by  the 
NEPA  case  law.  Those  commenters' 
concerns  that  adverse  environmental 
effects  may  be  more  than  minimal 
should  be  alleviated  by  the  requirement 
that  the  same  NWP  can  only  be  used 
once  for  a  single  and  complete  project 
except  for  linear  projects.  Furthermore, 
where  a  DE  believes  that  adverse 
environmental  effects  are  more  than 
minimal  he  may  invoke  his  discretionary 
authority  to  add  project  specific 
conditions  or  to  require  an  individual 
permit  application. 

Section  330.6(d):  Many  commenters 
objected  to  this  section,  suggesting  that 
combining  NWPs  and  individual  permits 
would  constitute  piecemealing,  and 
requested  that  activities  with  portions 
requiring  an  individual  permit  should  be 
evaluated  as  a  whole  under  the 
individual  permit  review.  They 
suggested  that  fragmentation  wotild 
increase  cumulative  adverse  impacts 
and  eliminate  options  for  improvement 
to  proposed  projects.  Several 
commenters  suggested  that  combining 
the  NWP  would  preclude  decisions  on 
individual  permits  based  on  complaints 
•  of  "substantial  commitments"  with 
regard  to  financial  obligations.  We  do 
not  agree  that  the  combining  of  NWPs 
and  individual  permits  necessarily 
constitutes  piecemealing.  There  are 
many  situations  where  a  portion  of  an 
overall  project  that  only  involves 
adverse  environmental  effects  covered 
by  an  NWP  would  be  built  (i.e..  have 
independent  utility)  with  or  without 
associated  activities  that  may  require  an 
individual  permit  In  such  cases  it  would 
be  inequitable  to  delay  a  decision  on  the 
NWP  pending  a  decision  on  the 
individual  permit  The  proposed 
language  requires  that  the  individual 
permit  documentation  must  include  a 
discussion  of  the  adverse  environmental 
effects  of  the  entire  project  mcluding 
related  activities  authorized  by  NWP, 
The  applicant  must  understand  that 
authorization  of  an  NWP  will  not 
prejudice  the  decision  on  an  individual 


permit  regardless  of  financial 
commitments. 

Appendix  A  to  Part  330— Nationwide 
Permits  and  Conditions 

We  have  moved  the  nationwide 
permits  and  their  required  conditions 
from  33  CFR  330.5  (a)  and  (b)  to  a  new 
appendix  A.  We  have  reissued  the  26 
existing  nationwide  permits,  some  with 
modifications,  and  have  issued  10  new 
nationwide  permits,  rather  than  the  13 
proposed.  In  addition,  we  have  added 
the  existing  best  management  practices 
now  found  at  33  CFR  330.6  as  conditions 
to  the  nationwide  permits  and  have 
added  two  new  conditions.  We  have 
reserved  the  NWP  numbers  29.  30,  31, 
and  39.  They  will  be  used  for  any  new 
proposed  NWPs  after  notice  and 
opportunity  for  public  comment  In 
accordance  with  33  CFR  330.5. 

Nationwide  permits  (NWPs)  are  a 
type  of  general  permit  issued  by  the 
Chief  of  Engineers  and  designed  to 
regulate  certain  activities  having 
minimal  adverse  effects  on  the 
environment  both  individually  and 
amiulatively,  in  a  manner  entailing 
little,  if  any,  delay  or  paperwork.  If  the 
project  does  not  comply  with  the  terms 
and  conditions  of  the  NWP  and  can  not 
be  or  is  not  modified  to  comply  with  the 
terms  and  conditions  of  the  NWP,  then 
the  proposed  project  is  not  authorized 
by  NWP  but  may  be  evaluated  for 
authorization  under  a  regional  general 
permit  or  an  individual  permit.  These 
nationwide  permits  are  proposed, 
issued,  modified,  reissued  (extended) 
and  revoked  from  time  to  time  after 
opportunity  for  public  notice  and 
comment  Proposed  new  NWPs  or 
modification  to  or  reissuance  of  existing 
NWPs  %vill  be  adopted  only  after  public 
comment  the  opportimity  to  request  a 
public  hearing,  and  a  finding  of 
compliance  with  applicable  standards. 
The  Corps  will  give  full  consideration  to 
all  comments  received  prior  to  reaching 
a  final  decision. 

General  Commenta 

Many  commenters  generally 
supported  the  NWP  program  because  it 
allows  the  Corps  to  focus  resources  on 
activities  with  greater  adverse 
environmental  effects.  Some  disagreed 
that  the  NWPs  will  result  In  a  decrease 
in  overall  workload.  Many  commenters 
felt  that  the  terms  and  conditions  of 
some  of  the  NWPs  were  too  vague  and 
needed  to  be  clarified.  Some  felt  that 
clear  standards  for  the  use  of  mitigation 
are  needed.  One  commenter  requested 
that  forms  should  be  used  for  the 
information  required  for  condition  13. 
Many  of  the  NWPs  are  being  clarified. 
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Form  ENG  4345  may  be  used  for 
notification. 

A  majority  of  the  commenters  who 
were  opposed  to  the  NWP  program  were 
opposed  because  they  beheve  that  the 
program  will  contribute  to  wetland 
losses  and  the  destruction  of  wildlife 
habitat,  and  that  the  program  is  contrary 
to  the  President's  goal  of  no  net  loss  of 
wetlands.  We  support  the  President's 
goal  of  no  net  loss  of  wetlands.  WeUand 
losses  under  the  nationwide  permit 
program  have  been  substantially 
reduced  from  the  program's  inception  in 
1977.  This  reduction  in  adverse  effects 
continues  and  the  proposed  changes  will 
result  in  additional  substantial  reduction 
in  adverse  effects  over  the  1986 
nationwide  permit  program.  Although 
there  will  be  continued  small  losses  of 
wetlands  under  the  nationwide  permit 
program,  the  net  losses  of  wetlands  and 
wildhfe  habitat  will  be  minimal. 
Concerns  for  local  types  or  areas  of 
wetlands  and  other  local  concerns 
should  be  directed  to  the  appropriate 
DEs  for  possible  exclusion  through  the 
use  of  discretionary  authority  or 
regional  conditions. 

Many  of  the  commenters 
recommended  that  the  Corps  develop  a 
system  to  monitor  and  assess 
cumulative  adverse  environmental 
effects  to  wetlands  under  the  NWP 
program.  The  Corps  has  enhanced  its 
efforts  in  recent  years  to  monitor  and 
assess  cumulative  adverse  effects  to 
wetlands  imder  the  NWP  program  and 
we  intend  to  continue  to  improve  this 
effort 

Several  of  the  commenters  were 
concerned  that  removing  the  NWPs  from 
the  CFR  would  complicate  the 
administration  of  the  NWP  program, 
make  it  less  enforceable,  confuse  the 
public,  and  might  not  comply  with  the 
Administrative  Procedure  Act.  We 
disagree,  and  upon  the  expiration  of  the 
NWPs  in  five  years  from  their  effective 
date,  will  remove  appendix  A  from  the 
CFR  and  issue  the  NWPs  separately 
from  the  regulations  governing  their  use. 
Until  the  NWPs  in  appendix  A  are 
removed  from  the  CFR,  the  proposed 
issuance,  reissuance.  modincaUon.  and 
revocation  of  NWPs  will  be  published  in 
the  Federal  Register  concurrent  with 
regional  public  notices  issued  by  district 
engineers.  After  the  NWPs  are  removed 
from  the  CFR.  the  Chief  of  Engineers 
and  district  engineers  will  issue  public 
notices  to  solicit  comments  and  to 
provide  the  opportunity  to  request  a 
public  hearing.  All  comments  will  be 
mcluded  in  the  administrative  record, 
and  substantive  comments  addressed  in 
a  decision  document  for  each  NWP.  The 
final  decisions  on  the  NWPs  will  be 


announced  by  the  Chief  of  Engineers 
concurrent  with  regional  public  notices 
issued  by  district  engineers. 

One  commenter  suggested  that  we 
change  the  language  in  the  first  sentence 
of  appendix  A  from  "optional"  to 
"mandatory."  One  commenter  thought 
that  the  changes  to  the  NWP  program, 
including  the  addition  of  new  NWPs, 
would  undermine  state  and  local  efforts 
to  regulate  activities  and  that 
consistency  is  needed.  Another  was 
concerned  about  the  apphcability  of  old 
RGLs  when  the  new  NWPs  are  issued. 
The  term  "optional"  nationwide  permit 
is  intended  to  indicate  that  a 
prospective  permittee  is  not  necessarily 
required  to  proceed  under  the  terms  of 
an  NWP  but  at  his  option  may  apply  for 
an  individual  or  regional  general  permit. 
It  should  be  noted,  however,  that  the 
introduction  to  appendix  A  has  been 
rewritten  to  clarify  the  mandatory 
nature  of  the  permit  conditions  if  a 
prospective  permittee  chooses  to 
undertake  an  activity  authorized  by  an 
NWP.  We  believe  that  the  program  will 
not  undermine  any  state  or  local  efforts 
to  regulate  wetlands  and  that 
consistency  is  enhanced  by  the 
nationwide  permit  program.  RGLs 
addressing  NWP  matters  have  been 
captured  in  the  nationwide  permit 
regulation  and  are  no  longer  applicable. 

All  the  changes  taken  together  should 
result  in  an  overall  increase  in 
protection  of  the  aquatic  environment 
arid  an  overall  decrease  in  workload. 
Any  workload  savings  will  be  devoted 
to  more  efficient  individual  permit 
processing  and  increased  enforcement 
and  compliance  activities. 

Mitigation 

Many  commenters  objected  to 
allowing  the  DE  to  consider  mitigation 
to  reduce,  "buy  down"  or  "write  down" 
the  adverse  environmental  effects  of  a 
proposed  NWP  activity  to  the  minimum 
impact  level.  Many  commenters 
indicated  that  requiring  mitigation  is 
contradictory  with  the  presumption  that 
NWP  actions  do  not  have  more  than 
minimal  individual  or  cumulative 
adverse  environmental  effects.  Many 
commenters  further  requested  that  the 
DE  should  be  required  to  make  the 
minimal  impact  determination  prior  to 
considering  any  proposed  mitigation. 
Many  commenters  objected  that  the 
sequencing  requirement  (to  consider 
avoidance,  minimization  and  only  then 
compensation)  has  not  been  included  in 
the  NWP  Program.  Others  also  objected 
that  the  mitigation  requirements  of  the 
NWP  Program  are  not  consistent  with 
the  Army/EPA  Memorandum  of 
Agreement  on  Mitigation,  dated 
February  1, 1990. 


Concerning  the  Mitigation  Options 
discussed  in  the  April  10, 1991  Federal 
Register  notice,  three  times  as  many 
commenters  favored  Mitigation  Option  2 
over  Mitigation  Option  1.  Many  of  the 
commenters  who  favored  Option  2 
supported  the  concept  that  mitigation 
should  only  be  required  if  the  DE 
determines  that  resources  need  to  be 
conserved.  Some  commenters 
recommended  that  mitigation 
development  should  be  left  to  the 
discretion  of  the  applicant.  Others 
requested  that  the  DE  should  be 
required  to  coordinate  with  other 
Federal  and  state  resource  agencies  to 
determine  what  is  appropriate  and 
practicable  mitigabon. 

Many  commenters  requested  that 
criteria  for  appropriate  and  practicable 
mitigation  should  be  included  in  the 
mitigation  discussion.  Others  requested 
a  discussion  of  bow  to  determine  when 
mitigation  is  practicable.  Many  other 
commenters  requested  that  guidance  be 
included  to  assist  prospective  permittees 
in  developing  appropriate  mitigation 
proposals. 

In  response  to  the  comments 
concerning  whether  the  DE  should  allow 
an  activity  to  proceed  under  a  relevant 
NWP  when  the  mitigation  reduces  the 
adverse  environmental  effects  to  the 
minimal  level  (the  "buy  down"  or  "write 
down"  concept),  we  believe  it  is  indeed 
appropnate  for  the  DE  to  consider 
mitigation  in  determining  whether  the 
proposed  activity  will  result  in  no  more 
than  a  minimal  level  of  adverse 
environmental  effects.  While  the 
Memorandum  of  Agreement  on 
Mitigation  between  the  Army  and  the 
EPA  applies  only  to  standard 
(individual)  permits,  it  specifically 
provides  for  the  concept  of  mitigation  to 
reduce  adverse  environmental  effects. 
The  Council  of  Environmental  Quality's 
National  Environmental  Policy  Act 
Implementing  Regulations  and  the 
section  404(b)(1)  Guidelines  also  provide 
for  using  mitigation  to  reduce  adverse 
environmental  effects  prior  to 
determining  whether  the  effects  are 
significant  Section  230.7(b)(1)  of  the 
section  404(b)(1)  Guidelines  do  not 
require  that  general  permits  (including 
nationwide  permits)  comply  with 
i  230.10(a)  (alternatives  analysis)  of  the 
404(b)(l]  Guidelines.  An  alternative 
analysis  which  includes  consideration  of 
off-site  alternatives  is  not  required  for 
evaluating  projects  under  the 
nationwide  permit  process.  On  the  other 
hand,  it  is  appropriate  to  avoid  and 
minimize  impacts  on-site  and  to  use 
other  forms  of  mitigation  to  reduce 
adverse  environmental  effects  of 
nationwide  permit  activities  to  the 
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minimal  inqtact  level  In  saaunaiy.  the 
net  impact  concept  regarding  the 
determinstion  of  minimel  is  consistent 
with  NEPA.  the  Army/EPA  Mitigation 
MOA  and  the  secUon  404(bMl) 
Guidelines  as  they  pertain  to  general 
permits. 

After  considering  the  comments 
received  on  Mitigation  Options,  we  have 
determined  that  a  modified  version  of 
Mitigation  Option  2  is  appropriate  for 
the  nationwide  permit  program.  DEs 
should  use  the  foUo%vii^  procedure  in 
evaluating  nationwide  permit  proposals 
that  might  require  a  mitigation  analysis 
prior  to  determining  whether  the 
proposed  activity  is  authorized  by  a 
particular  nationwide  permit 

In  reviewing  an  activity  under  the 
notificatioi  procedure,  the  DE  will  first 
determine  whether  the  activity  will 
result  in  more  than  minimal  adverse 
environmental  effects.  The  prospective 
permittee  may.  at  his  option,  submit  a 
proposed  mitigation  plan  with  the 
predischarge  notification  to  expedite  the 
process,  and  the  DE  will  consider  any 
optional  mitigabon  the  applicant  has 
included  in  the  proposal  in  determining 
whether  the  net  effect  of  the  proposed 
work  is  minimal.  The  DE  will  follow  the 
notification  procedures  and  will 
consider  any  comments  from  Federal 
and  state  agencies  concerning  the  need 
for  mitigation  to  reduce  the  project's 
adverse  environmental  effects  to  a 
minimal  level.  If  the  DE  determines  that 
the  activity  compUes  with  the  terms  and 
conditions  of  the  NWP.  he  will  notify  the 
nationwide  permittee  and  include  any 
conditions  he  deems  necessary. 

If  the  DE  determines  that  the  adverse 
effects  of  the  proposed  work  are  more 
than  minimal  then  he  will  notify  the 
prospective  permittee  either:  (1)  That  the 
project  does  not  qualify  for 
authorization  under  the  NWP  and 
instruct  the  applicant  on  the  procedures 
to  seek  authorization  under  an 
individual  permit;  or  (2)  that  the  project 
is  authorized  under  the  nationwide 
permit  subject  to  the  permittee 
submitting  a  mitigation  proposal  that 
would  reduce  the  adverse 
environmental  effects  to  the  minimal 
level  This  mitigation  proposal  must  be 
approved  by  the  DE  in  writing  prior  to 
commencing  work.  It  will  be  optional 
whether  the  DE  notifies  the  Federal  and 
state  resource  agencies  of  the  mitigation 
proposal.  These  agencies  will  submit 
I  heir  comments  on  what  they  consider  to 
be  appropriate  mitigation  in  their 
response  to  the  original  predischarge 
notification.  The  DE  vnl\  not  be  required 
to  commence  a  second  30-day 
notification  procedure.  If  the  net  adverse 
environmental  effects  of  the  project 


(with  the  mitigation  proposal)  are 
minimal  the  DE  will  provide  a  timely 
response  to  the  applicant  informing  him 
that  the  project  can  proceed  under  the 
terms  and  conditions  of  the  nationwide 
permit 

DEs  are  encouraged  to  provide 
information  in  appropriate 
circumstances  to  the  pubUc  on  what 
they  will  normally  consider  to  be 
appropriate  mitigation  for  determining 
what  constitutes  minimum  adverse 
environmental  effects  in  certain 
situations  and/or  for  certain  wetland 
types. 

Several  commenters  supported 
mitigation  banking  and  the  trust  fund 
concept  while  several  other 
commenters  objected  to  one  or  both 
concepts.  One  commenter  requested 
that  clear  guidelines  should  bie  required 
for  the  use  of  mitigation  banks  or  trust 
funds.  Another  commenter  suggested 
that  regional  mitigation  banking 
strategies  should  be  developed.  Several 
commenters  indicated  that  mitigation 
banking  should  only  be  considered  as  a 
last  resort  after  minimization, 
restoration,  creation  and  enhancement 
have  been  exhausted.  One  commenter 
recommended  that  monitoring  and 
utilizing  evaluation  methodologies 
should  be  performed  regularly  to 
account  for  losses  and  gains  at  banks. 
Finally  one  commenter  favored 
mitigation  banks  because  they  are  better 
than  having  numerous  small  wetland 
mitigation  projects. 

We  believe  that  mitigation  banking 
and  utilizing  trust  funds  are  acceptable 
methods  of  mitigating  for  adverse 
impacts  that  might  result  from  the  use  of 
nation%vide  permits.  Due  to  the  minor 
nature  of  adverse  environmental  effects 
caused  by  activities  authorized  by 
natiomwide  permits,  both  of  these 
concepts  are  excellent  methods  of 
mitigating  for  numerous  small  projects. 
Furthermore,  appropriate  utilization  of 
mitigation  banks  for  numerous  small 
discharges  is  better  for  the  environment 
because  mitigation  banks  can  result  in 
large  blocks  of  contiguous  wetlands  that 
perform  many  functions.  Appropriate 
methods  of  utilizing  these  concepts 
should  be  determined  regionally, 
although  we  expect  to  provide  further 
national  guidance  in  the  future. 

Need  for  EIS 

A  few  commenters  felt  that  the 
nationwide  permit  program  as  a  whole 
is  a  major  Federal  action  significanUy 
affecting  the  quaUty  of  the  human 
environment  and  that  an  EIS  should  be 
prepared.  Some  felt  that  all  or  some  of 
the  nationwide  permits  would  result  in 
more  than  minimal  adverse 
environmental  effects,  and  that  the 


Corps  had  no  evidence  to  support  its 
preliminary  determination  otherwise. 
One  commenter  was  ooocemed  that 
secondary  impacts  have  not  been 
considered.  In  response,  we  have  made 
a  final  determination  that  this  action 
does  not  constitute  a  major  Federal 
action  significantiy  affecting  the  quality 
of  the  human  environment.  In  addition, 
environmental  documentation  has  been 
prepared  for  each  proposed  nationwide 
permit.  Tliis  documentation  includes  an 
environmental  assessment  and.  where 
relevant,  a  section  404(b)(1)  Guidelhws 
compliance  review.  Copies  of  these 
documents  are  available  for  inspection 
at  the  office  of  the  Chief  of  Engineers 
and  at  each  Corps  district  office.  The 
NEPA  documents  demonstrate  that  the 
NWPs  comply  with  the  requirements  for 
issuance  under  general  permit  authority. 
This  includes  consideration  that  the 
nationwide  permits  which  may  have  a 
potential  to  cause  more  than  minimal 
adverse  effects  on  the  environment  have 
been  conditioned  to  require  notification 
to  the  DE.  In  this  way,  we  have  insured 
that  activities  will  not  occur  imder  the 
NWPs  which  would  cause  more  than 
minimal  adverse  effects  on  the 
environment.  Secondary  and  cumulative 
impacts  have  been  considered  in  the 
documentation. 

Nationwide  Permits 

1  Aids  to  Navigation.  One  commenter 
requested  that  this  NWP  be  conditioned 
to  comply  with  its  state  CZM  plan. 
Another  commenter  requested  that 
predischarge  notification  be  added  to 
this  NWP  so  that  applicants  could  be 
advised  that  a  permit  is  required  from 
that  State.  33  CFR  330.4(a)(2)  states  tiiat 
the  NWPs  do  not  obviate  the  need  to 
obtain  other  Federal  state,  or  local 
authorizations  required  by  law.  We 
disagree  that  there  is  a  need  to  add 
further  conditions.  As  such  we  have 
retained  the  proposed  wording. 

2.  Structures  In  Artificial  Canals:  One 
commenter  suggested  that  the  term 
"artificial  canal"  is  interpreted  by  some 
to  include  channelized  natural  areas  and 
these  should  be  clearly  excluded  in  the 
proposed  language.  Another  commenter 
supported  limiting  the  NWP  to 
structures  serving  only  single-family 
residences  and  stiggested  that  structures 
which  interfere  with  water  circulation 
be  excluded.  Another  commenter  stated 
that  artificial  canals  may  support 
important  habitats  for  fish  and  wildlife 
and  suggested  that  the  NWP  should 
state  that  structures  that  may  directly 
impact  vegetated  weUands  or 
productive  water  bottoms  are  not 
authorized. 
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It  is  a  valid  concern  that  the  term 
artificial  canal  may  be  interpreted  by 
some  to  include  chaiuielized  natural 
areas.  However,  we  t>elieve  that  our 
district  personnel  will  have  the 
resources  to  distinguish  between  the 
two.  In  accordance  with  33  CFR  322.5(g) 
structures  in  previously  authorized 
canals  would  have  been  considered 
under  applications  for  the  original  canal 
work.  In  grandfathered  canals  or  in 
cases  where  structures  may  not  have 
been  considered  the  District  Engineer 
may  use  discretionary  authority  to 
evaluate  structures  if  more  than  minimal 
impacts  are  anticipated.  Therefore,  we 
do  not  find  it  necessary  to  limit 
structures  to  those  only  serving  single- 
family  residences.  General  condition  4 
of  appendix  A  to  part  330  states,  in  part, 
that  "no  activity  may  substantially 
disrupt  the  movement  of  those  species  of 
aquatic  life  indigenous  to  the 
waterbody.  We  beUeve  that  this 
condition  will  ensure  that  adverse 
impacts  to  aquatic  life  will  not  occur  or 
if  they  may  occur  will  be  a  basis  for 
discretionary  authority  by  the  DE. 

3.  Maintenance:  We  received  a  wide 
range  of  comments  on  this  proposed 
nationwide  permit.  While  a  few 
commenters  objected  to  this  nationvsride 
permit  stating  that  it  was  too  broad, 
others  conunented  that  it  was  too 
restrictive.  However,  the  majority  of 
conunents  were  generally  supportive  of 
our  proposed  changes.  Many  favored  the 
clarification  of  "currently  serviceable" 
to  allow  two  years  for  the  repair  or 
replacement  of  those  structures  and  Alls 
damaged  or  destroyed  by  storms,  fire, 
floods  or  other  discrete  events.  Several 
commenters  indicated  that  the  proposed 
NWPs  contained  confusing  language 
and  requested  that  we  define  or  clarify 
the  terms  "current  safety  standards", 
"substantial  change",  "minor 
deviations"  and  "within  the  past  two 
years".  We  agree  that  the  two-year  time 
limit  and  the  term  "substantial  change" 
may  have  been  confusing  to  some  so  we 
have  reworded  the  provision  for  the 
two-year  time  limit  for  repair  or 
replacement  for  certain  structures  and 
Rlls  to  clarify  our  intent,  and  we  have 
deleted  the  term  "substantial  change". 
However,  experience  has  shown  that  all 
structures  and  fills  require  maintenance 
periodically.  As  a  part  of  this 
maintenance  e^ort  it  is  important  to 
note  that  improvements  in  technology 
and  concerns  for  public  safety  warrant 
minor  deviations  for  repair  and 
replacement  activities.  As  such,  we  have 
retained  the  terms  "current  safety 
standards"  and  "minor  deviations"  to 
provide  the  flexibility  necessary  for  this 
nationwide  permit  to  keep  pace  with 


construction  technology  and  public 
safety.  As  with  all  nationwide  permits, 
activities  performed  under  this 
nationwide  permit  must  comply  with  the 
terms  and  conditions  of  the  nationwide 
permit.  Further,  it  should  be  noted  that 
the  DE  has  the  authority  to  further 
modify  or  restrict  this  nationwide  permit 
or  to  assert  discretionary  authority  over 
any  specific  activity  where  the  adverse 
environmental  effects  are  more  than 
minimal. 

4.  Fish  and  Wildlife  Harvesting, 
Enhancement,  and  Attraction  Devices 
and  Activities:  As  a  part  of  the  proposed 
modification  of  this  nationwide  permit. 
we  were  seeking  comments  on  whether 
to  add  small  aquaculture  activities  to 
this  nationwide  permit.  In  response  to 
this,  we  received  many  comments  that 
objected  to  the  addition  of  small 
aquaculture  activities  to  this  nationwide 
permit,  while  other  commenters. 
including  some  state  agencies  requested 
that  we  defme  this  term  before  we  seek 
public  comments.  However,  a  few 
commenters  suggested  that  we  include 
small-scale  shellfish  aquaculture 
activities  since  this  activity  has  a  long 
and  successful  tradition.  We  agree  that 
traditional  clam  and  oyster  farming  and 
harvesting  activities  have  only  minimal 
adverse  environmental  effects.  In  fact, 
these  activities  themselves  are 
environmentally  sensitive  and  are 
dependent  upon  a  healthy  aquatic 
environment  for  their  continued  success. 
As  such,  we  have  added  shellfish 
seeding  to  this  nationwide  permit 
provided  this  activity  does  not  occur  in 
wetlands  or  vegetated  shallows. 
However,  after  reviewing  the  conunents 
we  received  in  response  to  the  term 
"small  aquaculture  activities,"  we  have 
decided  not  added  other  aquacultiu« 
activities  to  this  nationwide  permit. 
However,  we  believe  that  these  types  of 
activities  can  be  accomplished  in  most 
cases  with  minimal  adverse  effects  on 
the  environment,  including  the  aquatic 
environment,  and  may  be  appropriate 
for  a  regional  general  permit  under 
certain  conditions. 

5.  Scientific  Measurement  Devices: 
Most  of  those  who  conunented  on  this 
permit  agreed  to  the  added  activities.  A 
few  were  concerned  that  there  was  no 
description  of  what  would  be 
considered  as  a  "small"  weir  or  flume, 
and  structures  might  be  permitted  that 
would  interfere  with  migratory  fish.  To 
address  these  issues  we  have  limited  the 
quantity  of  fill  for  small  weirs  and 
flumes  to  25  cubic  yards  consistent  with 
the  limits  imposed  by  nationwide  permit 
18.  Also  we  have  required  a  notification 
on  those  small  weirs  and  flumes 
requiring  a  discharge  of  more  than  10 


cubic  yards  of  fill  material.  Such 
notification  requirement  should  provide 
the  opportunity  for  a  review  of  those 
activities  large  enough  to  affect 
migratory  fish.  Furthermore,  general 
condition  4  has  been  modified  to  reduce 
potential  disruption  of  migratory  fish. 

6.  Survey  Activities:  Some  of  those 
commenting  misunderstood  that  the 
nationwide  permit  specifically  does  not 
authorize  discharges  associated  with 
drilling,  roads,  and  well  pads.  A  second 
concern  was  killing  aquatic  organisms, 
especially  endangered  species,  by  the 
blast  shock  during  seismic  tests.  The 
NWP  is  clear  that  drilling,  roadway  and 
well  pads  are  not  authorized.  The 
district  engineer  must  be  guided  by  the 
presence  or  absence  of  endangered 
species  habitat  in  his  consideration  to 
regionally  condition  or  take 
discretionary  authority  over  seismic  test 
operations  involving  discharges. 
General  condition  II  requires  that  the 
permittee  notify  the  DE  if  any  listed 
species  or  critical  habitat  might  be 
affected  or  is  in  the  vicinity  of  the 
project  In  such  cases,  no  work  shall 
begin  on  the  activity  authorized  by  the 
NWP  until  the  permittee  is  notified  by 
theDE 

7.  Outfall  Structures:  Several 
commenters  recommended  that  this 
nationwide  permit  should  not  apply  to 
activities  exempt  under  NPDES,  such  as 
some  stormwater  outfalls,  or  in  states 
that  have  not  assumed  responsibilities 
under  NPDES  from  the  EPA.  Others 
stated  that  review  of  outfall  structures 
under  both  NPDES  and  this  nationwide 
permit  were  negligent  in  recognizing  the 
requirements  for  review  under  the 
NHPA.  It  was  recommended  that  the 
Corp  obtain  clearance  from  the 
appropriate  SHPO  prior  to  any  written 
nationwide  permit  verification. 

In  response  to  the  above  comments, 
we  refer  to  the  "notification"  procedure 
required  for  this  NWP.  The  DE  may  add 
conditions  on  a  case-by-case  basis  for 
any  activity  where  it  is  determined  that 
conditions  are  necessary  to  satisfy  the 
terms  and  conditions  of  the  nationwide 
permit.  Further,  general  condition  12 
requires  the  permittee  to  inform  the  DE 
if  the  authorized  activity  may  adversely 
affect  any  historic  properties.  Where 
such  properties  may  be  affected,  the 
permittee  may  not  begin  worik  until  the 
DE  has  satisfied  the  procedures  at  33 
CFR  330.4(g). 

A  few  commenters  agreed  with  the 
proposed  revisions  to  this  NWP,  since  it 
would  authorize  outfalls,  previously 
authorized  in  compliance  with,  or 
otherwise  exempt  from  NPDES. 

Some  commenters  objected  to  the 
advance  "notification",  as  they  felt  it  to 
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be  a  duplication  of  reporting  systems 
since  the  Corp*  is  presently  notified  of 
pending  NPDES  permit  applications.  Of 
these  commenters,  one  also  obiected  to 
the  DE's  ability  to  add  conditions 
without  division  approval. 

Many  commenters  objected  to  the 
proposed  revisions  for  this  NWP.  The 
stated  concerns  included:  a  lack  of  citing 
criteria,  no  design  specifications  for  the 
outfall  structure  itself,  or  associated 
construction  methodologies:  reliance  on 
NPDES  regulation  is  inappropriate  since 
it  focuses  primarily  on  impacts 
associated  with  effluent,  and  does  not 
satisfactorily  review  activities  subject  to 
section  404  regulations;  application  of 
the  section  404(b)(1)  Guidelines  should 
be  required  since  they  are  not  addressed 
under  NPDES  regulations.  Further, 
concern  was  expressed  over  impacts 
relating  to  structures,  fills,  and  effluent 
discharges  into  special  aquatic  sites. 

We  believe  that  the  incorporation  of 
specific  design  criteria  for  outfall 
structures  in  the  NWP  would  be 
impractical,  due  to  the  variability  in  the 
size  of  structures,  preparatory  work 
required  and  construction  materials 
utilized.  However,  the  concerns  raised 
by  these  comments  can  be  addressed 
through  the  required  notification 
procedure  at  {  330.1(e).  Under  the 
notification  procedure  the  DE  will 
ensure  that  die  activity  complies  with 
the  terms  and  conditions  of  the  NWP 
and  further,  that  the  adverse  impacts  on 
the  aquatic  environment,  and  other 
aspects  of  the  public  interest  are 
individually  and  cumulatively  minimal. 
It  is  the  responsibility  of  EPA  pursuant 
to  section  402  of  the  Clean  Water  Act  to 
regulate  the  effluent  of  outfall  structures. 
The  Corps  has  responsibility  for  those 
activities  associated  with  the 
construction  of  these  struchires.  These 
activities  can  be  effectively  regulated  by 
this  NWP  through  the  notification 
procedure,  which  does  address 
construction  impacts  to  special  aquatic 
sites.  We  have  considered  all  comments 
received  in  response  to  this  nationwide 
permit  and  have  retained  the  wording  as 
proposed. 

8.  Oil  and  Gaa  Structures.  Many 
commenters  objected  to  this  NWP  on 
the  basis  of  general  environmental 
concerns  associated  with  oil  drilling 
structures.  Others  suggested  that  this 
NWP  not  apply  in  sensitive  areas  such 
as  wetlands,  riverbeds,  mudflats,  and 
marine  sanctuaries.  One  conunenter 
supported  this  NWP  but  suggested  that 
notification  procedures  be  implemented. 

This  NWP  authorizes  oil  and  gas 
structures  only  within  areas  leased  for 
such  purposes  by  the  Department  of 
Interior.  Minerals  Management  Service. 
In  addition  to  the  Corps  NEPA 


documentation  for  this  NWP,  the  Service 
prepares  NEPA  documentation  before 
issuing  a  lease  whidi  also  addresses  the 
environmental  impacts  of  oil  drilling.  In 
accordance  widi  33  CFR  322.5(0.  the 
Corps  review  is  limited  to  the  effects  on 
navigation  and  national  security. 
Consistent  with  this  review  we  are 
therefore  retaining  the  proposed 
wording  of  the  paragraph  to  exclude 
established  danger  zones  and  Corps/ 
EPA  Dredged  Material  Management 
Areas. 

9.  Structures  in  Fleeting  and 
Anchorage  Areas:  Two  commenters 
inquired  whether  "structures"  include 
filling  activities  under  section  404 
authority.  Only  section  10  structures 
which  do  not  involve  filling  activities 
are  authorized  by  this  NWP.  Other 
NWPs  (i.e.  NWP  18.  NWP  25,  etc.)  may 
be  applicable  if  the  terms  and  conditions 
of  those  NWPs  arc  met.  One  commenter 
asked  if  NWP  9  applied  to  established 
or  proposed  to  be  established  fleeting  or 
anchorage  areas.  NWP  9  applies  to  all 
fleeting  or  anchorage  area  that  have 
been  established  by  the  U.S.  Coast 
Guard.  One  commenter  expressed 
concern  that  no  limits  were  proposed  on 
the  size  and  design  of  the  structures.  We 
disagree  that  size  and  design  limits  are 
needed.  NWP  General  Condition  1. 
Navigation,  will  not  allow  any  structures 
that  would  cause  more  than  a  minimal 
adverse  effect  on  navigation. 

10.  Mooring  Buoys:  Two  commenters 
suggested  that  restrictions  be  placed  on 
water  depths  and  type  of  anchors  to  be 
used  under  this  NWP.  Another 
conunenter  listed  specific  sensitive 
regional  areas  that  should  be  excluded 
from  the  NWP  or  have  mooring  limits 
established.  Two  commenters  expressed 
concerns  about  cumulative  impacts  from 
the  installation  and /or  use  of  mooring 
buoys.  Conunents  regarding  specific 
areas  that  should  be  excluded  or  other 
special  restrictions  that  are  needed  to 
protect  special  areas  such  as  shellfish 
beds  or  submerged  aquatic  vegetation 
can,  and  should,  be  more  appropriately 
dealt  with  by  the  addition  of  regional 
conditions.  Based  on  our  experience,  we 
do  not  anticipate  that  the  mooring  buoys 
and  anchorage  systems  will  have  more 
than  minimal  adverse  effects  either 
individually  or  cumulatively. 

11.  Temporary  Recreational 
Structures.  Several  commenters 
suggested  that  the  terms  "temporary" 
and  "seasonal"  should  be  replaced  with 
a  specific  time  limitation  and  that  the 
size  of  structures  be  more  clearly 
defined.  Several  commenters  favored 
excluding  the  use  of  the  NWP  in  shallow 
water  areas  or  vegetated  shallows.  Two 
commenters  recommended  that  the 
NWP  be  used  only  for  discrete  events. 


Two  commenters  expressed  concerns 
about  navigation  safety  and  with  other 
water  related  recreation.  Several 
commenters  indicated  that  state 
approval  must  be  obtained  for  these 
structures.  We  disagree  with  the 
approach  of  placing  time  limitations  on 
temporary  or  seasonal  structures 
because  of  the  seasonal  variations  for 
recreation  from  region  to  region. 
Regional  conditions  can  be  developed 
for  the  NWP  and/or  District  Engineers 
may  use  discretionary  authority  on  a 
case-by-case  basis  if  duration,  structure 
size  or  location  require  such  action. 
Limiting  the  NWP  to  discrete  events 
would  greatly  reduce  its  utility.  In 
appendix  A  to  part  330,  general 
condition  C.  1  states  that  no  activity 
may  cause  more  than  a  minimal  adverse 
effect  on  navigation.  Section  330.4(b)(2) 
states  that  NWPs  do  not  obviate  the 
need  to  obtain  other  Federal,  state,  or 
local  authorizations  required  by  law, 

12.  Utility  Line  Backfill  and  Bedding. 
We  are  clarifying  that  this  NWP  does 
not  apply  to  Ule  or  similar  drainage 
works  (although  it  does  apply  to  pipes 
conveying  drainage  collected  from 
another  area)  and  that  material  resulting 
from  trench  excavation  can  be 
temporarily  sidecast  into  waters  of  the 
United  States,  provided  there  is  little  or 
no  flow  to  disperse  the  excavated 
material.  Also  all  exposed  slopes  and 
streambanks  must  be  stabilized 
immediately  upon  completion  of  the 
utility  line  In  addition,  the  area  of 
waters  of  the  United  States  that  can  be 
disturbed  must  be  limited  to  the 
minimum  necessary  to  construct  the 
utility  line.  We  have  received  frequent 
questions  as  to  whether  this  NWP  was 
restricted  to  crossing-type  situations,  as 
is  typically  the  case  in  NWP  14.  There  is 
nothing  in  the  language  of  the  NWP  to 
restrict  use  of  this  NWP  to  crossings,  nor 
was  there  any  intention  to  do  so. 
Adverse  environmental  effects  will  be 
minimized  by  compliance  with  the  terms 
and  conditions  of  the  NWP,  including 
the  requirement  to  restore  the  area  to  its 
preconstruction  contours  and  the 
requirements  to  avoid  and  minimize 
discharges  of  dredged  or  fill  material  to 
the  maximum  extent  practicable. 
Furthermore,  in  wetlands  the  top  6"  to 
12"  of  the  trench  should  generally  be 
backfilled  with  topsoil  from  the  trench. 

Many  commenters  objected  to  the  six 
months  that  sidecast  material  may 
remain  in  waters  of  the  United  States 
and  suggested  shorter  periods  ranging 
from  14  to  00  days.  We  considered  that 
these  suggestions  have  some  validity 
and  have  reduced  temporary  sidecasting 
to  three  months.  Furthermore, 
considering  the  variation  in  terrain 
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conditions  throughout  the  country  we 
encourage  the  DEs  to  further  address 
this  issue,  as  appropriate,  with  a 
regional  condition. 

Many  conunenters  requested  that  a 
PDN  should  be  required  for  this  NfWP 
based  on  the  fact  that  these  could  be 
major  projects  ejecting  large  areas  of 
wetlands  of  varied  types  with  the 
potential  for  significant  impacts  to  fish 
and  wildlife,  endangered  species,  or 
water  quality. 

We  believe  that  major  utility  lines  will 
have  little  opportunity  to  escape  our 
notice  and  this  fact  will  allow  the  DE  to 
assert  discretionary  authority,  where 
appropriate.  This  will  minimize  the  type 
of  losses  described  by  the  commenters. 
This  would  also  apply  to  several 
comments  requesting  a  limit  on  the  size/ 
length  of  the  project  that  may  be 
considered  under  this  NWP. 

Several  conmienters  noted  the 
potential  for  a  french  drain  effect  caused 
by  backfill  being  more  permeable  than 
the  native  soil  which  may  drain 
wetlands.  This  appears  to  be  a  valid 
concern.  However,  we  believe  this 
condition  would  be  controlled  through 
normal  construction  techniques.  Further, 
this  condition  should  normally  cease 
after  the  disturbed  soils  have  an 
opportunity  to  settle  and  compact  It 
should  be  further  noted  that  this 
problem  as  well  as  other  difficult  soil 
management  characteristics  will  vary 
throughout  the  country  and  can  be 
easily  addressed  by  regional  conditions, 
if  necessary. 

Several  commenters  suggested  that 
sidecasting  in  special  aquatic  sites  be 
prohibited.  We  believe  that  the  NWP,  as 
written,  has  the  a^ect  of  minimizing  the 
adverse  effects  to  special  aquatic  sites. 
This,  combined  with  the  ability  of  the 
DE  to  condition  the  NWP  and  assert 
discretionary  authority,  assures  minimal 
impact. 

Many  commenters  had  concern  over 
the  requirements  to  replace  the  top  8"  to 
12"  of  topsoil.  In  approximately  equal 
numbers  they  either  considered  it 
impractical  to  strip,  store  and  retrieve 
this  thin  veneer  of  soil  or  they  wished 
that  at  least  a  minimum  of  12"  should  be 
replaced  with  even  more  stringent 
conditions  for  protecting  stored  soil 
material  from  erosion,  dehydration  etc. 
We  believe  that  6  to  12  inches  is 
sufficient  for  restoration  of  a  wetland 
condition.  However,  the  permittee  may 
replace  more  than  12  inches  at  his 
option. 

Several  conunenters  requested  that 
this  NWP  be  modified  to  include 
overhead  utility  lines.  Overhead  utility 
lines  have  traditionally  been  installed 
on  towers  or  similar  structures  that  do 
not  involve  discharges  of  dredged  or  fill 


material  into  waters  of  the  United 
States.  However,  discharges  associated 
with  the  construction  of  such  structures 
may  be  authorized  by  one,  or  more, 
other  nationwide  permits.  To  assure 
adequate  evaluation  of  navigation  and 
other  factors  of  the  public  interest,  we 
have  not  expanded  this  nationwide 
permit  to  include  structures  in  Section 
10  waters. 

13.  Bank  Stabilization:  Many 
commenters  favored  the  expansion  of 
the  NWT 13,  believing  the  environment 
was  reasonably  protected.  However, 
some  commenters  were  opposed  to 
expanding  the  NWP  13.  These 
commenters  were  concerned  about 
piecemeal  cumulative  impacts,  loss  of 
special  aquatic  sites,  use  of  unsuitable 
materials,  such  as  asphalt,  car  bodies, 
and  trees,  secondary  impacts  to 
adjacent  upland  riparian  areas,  and  lack 
of  need.  Many  commenters 
recommended  that  vegetative  shoreline 
stabilization  techniques  be  encouraged 
in  lieu  of  bulkheads,  while  a  few 
recommended  that  NWP  13  only  allow 
the  use  of  rip-rap.  Some  commenters 
recommended  that  more  than  1  cubic 
yard  of  discharge  and  some  sparse 
vegetation  impacts  be  allowed,  while 
others  favored  limiting  the  NWP  13  to 
less  than  200  feet. 

Shoreline  stabilization  devices  and 
methods  (e.g..  bulkheads,  seawalls,  rip- 
rap, vegetative  plantings)  are  typically 
constructed  to  prevent  the  loss  of  upland 
property  from  erosion.  However,  the 
rate  of  erosion  can  vary  substantially 
from  shoreline  to  shoreline.  In  some 
cases  there  may  be  no  apparent  erosion. 
In  other  cases  there  may  be  accretion.  In 
low  wave  energy  areas,  wetland 
vegetation  often  exists  and  functions  as 
a  shoreline  stabilizer  and  erosion 
prevention.  In  view  of  the  above,  we  are 
retaining  the  proposed  wording  of  the 
paragraph.  The  commenters'  concerns 
should  be  alleviated  by  the  terms  and 
conditions  which  prohibit  discharges  in 
special  aquatic  sites,  including 
wetlands,  the  use  of  unsuitable  and 
toxic  materials,  and  the  requirement 
that  the  proposed  stabilization  be  the 
minimum  necessary.  In  some  cases, 
where  the  impacts  may  be  more  than 
minimal  (i.e..  shorelines  greater  than  500 
feet,  and/or  greater  than  I'cubic  yard 
per  linear  foot  of  shoreline).  notiHcation 
to  the  DE  is  required  as  per  the  general 
condition  in  part  C  (13).  The  intent  is  to 
accommodate  a  wide  range  of  users, 
techniques  and  materials  with  minimal 
time  delay  and  maximum  protection  of 
valuable  wetland  resources. 

14.  Road  Crossing:  Many  commenters 
indicated  that  this  NWP  should  be 
eliminated  or  reduced  in  scope  for  a 
number  of  reasons  including  the 


following:  it  is  not  consistent  with 
section  404(e)  of  the  Clean  Water  Act, 
the  section  404(b)(1)  guidelines,  and  the 
mitigation  MOA:  should  include 
notiRcation  for  all  crossings;  lacks        '' 
careful  consideration  of  the  term  "single 
and  complete  project";  does  not  address 
low  flows  in  the  movement  of  aquatic 
organisms;  lacks  compensation  for  lost 
flood  storage;  a  lack  of  resource  agency 
review;  cumulative  and  secondary 
impacts  are  not  adequately  addressed; 
and  that  it  should  include  mitigation  for 
all  wetland  acreage  loss. 

Several  commenters  expressed 
support  for  this  NWP.  stating  that  there 
should  be  no  limit  on  the  length  or 
acreage  of  a  crossing.  They  further 
indicated  that  mitigation  should  not  be 
required  and  that  the  delineation  of 
special  aquatic  sites  would  be 
burdensome. 

We  have  carefully  considered  these 
comments  and  have  decided  to  modify 
this  NWP  to  assure  that  projects 
authorized.by  this  NWP  have  only 
minimal  adverse  effects  on  the 
environment.  We  have  revised  the 
language  of  this  NWP  to  provide  for  the 
maintenance  of  low  flow  and  the 
movement  of  aquatic  organisms.  The 
notification  procedures  have  been 
revised  to  include  a  review  by  the 
appropriate  resource  agencies.  Based 
upon  our  evaluation  of  this  NWP.  we 
believe  it  is  consistent  with  the  Clean 
Water  Act. 

15.  U.S.  Coast  Guard  Approved 
Bridges:  Several  commenters  expressed 
concern  over  the  absence  of  limits  on 
the  size  of  fills  that  may  be  addressed 
by  this  NWP.  Based  on  the  requirement 
for  notification  on  this  NWP  and  the 
ability  of  the  DE  to  assert  discretionary 
authority  should  the  nature  of  the 
impacts  warrant,  it  was  decided  not  to 
impose  such  limits. 

The  resource  agencies  should  be 
included  in  the  notiflcation  process.  This 
has  been  changed  to  include  the 
resource  agencies  in  the  notification 
process. 

Several  commenters  expressed 
concern  over  the  inclusion  of  approach 
fills  in  this  NWP.  It  was  our  belief  that 
the  Coast  Guard  permit  process 
combined  with  the  DE's  independent 
review  of  the  required  notification 
would  provide  adequate  safeguards  and 
ensure  minimization  of  impacts  to 
special  aquatic  sites.  However,  upon 
further  consideration,  we  believe  that 
given  the  potential  impacts  of  some 
approach  fills  it  is  more  appropriate  to 
conduct  an  individual  permit  review. 
Accordingly,  approach  fills  have  been 
deleted  from  NWP  15. 
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16.  Return  Water  From  Upland 
Contained  Disposal  Areas:  Some 
commenters  requested  that  the  states 
should  be  given  an  opportunity  to  issue 
generic  water  quality  certification  as 
well  as  a  site-specific  certification  or 
waiver.  Based  upon  the  Corps' 
experience  and  knowledge  of  dredging 
and  disposal  operations,  we  believe  that 
technology  is  readily  available  to 
control  the  quality  of  return  water  from 
contained  upland  disposal  sites.  Any 
adverse  environmental  effects  resulting 
from  this  type  of  activity  would  be 
minimal  provided  the  effluent  meets 
established  water  quality  standards  and 
adequate  monitoring  of  the  activity  is 
performed  to  assure  compliance  with 
these  standards.  With  this  in  mind,  it 
was  our  intent  with  the  proposed 
language  of  this  NWP  to  clearly  provide 
the  states  an  opportunity  to  review  each 
activity  under  this  NWP  authorization  to 
assure  compliance  with  the  state's 
standards.  This  is  clearly  a  requirement 
in  those  states  that  have  denied  water 
quality  certification  for  this  NWP 
authorization.  However,  in  some  Corps 
districts  the  standards  for  such  effluent 
have  been  established  jointly  by  the 
Federal  and  state  agencies  and  are 
readily  available  for  public  information. 
In  cases,  where  water  quality  standards 
are  established,  we  see  no  need  to 
require  additional  state  review  unless 
the  state  has  denied  certification  for  the 
NWP  authorization.  As  such,  we  have 
deleted  the  provision  requiring  a  site- 
specific  certification  or  waiver  under 
section  401.  However,  we  reiterate  that 
a  prospective  permittee  must  receive  an 
individual  certification  or  waiver  from 
the  state  in  those  states  that  have 
denied  water  quality  certification  for  the 
NWP  authorization. 

Several  commenters  indicated  that 
this  NWP  was  not  appropriate  since  it 
would  not  allow  adequate  review  of 
containment  design,  quahty  of  the 
effluent  and  the  potential  to  cause 
irreversible  damage.  We  believe  that 
these  issues  will  be  thoroughly 
addressed,  as  they  have  been  in  the 
past,  by  the  state  water  quality 
certification  process. 

One  commenter  suggested  that  since 
dredging  and  upland  disposal  are 
considered  "de  minimis"  and  do  not 
require  401  certification,  this  activity 
should  not  require  authorization.  This 
NWP  is  responding  to  the  return  of 
effluent  to  waters  of  the  United  States 
and  is  not  intended  to  address  dredging. 
The  effluent  has  been  administratively 
defined  as  a  discharge  of  dredged 
material. 

A  few  conunenters  requested  that 
wetlands  which  develop  on  disposal 


sites  should  not  be  considered 
jurisdictional  wetlands.  We  do  not 
consider  that  such  a  condition  is 
appropriate.  Rather,  such  cases  should 
be  evaluated  on  a  case  by  case  basis  to 
determine  whether  jurisdictional 
wetlands  are  present.  In  accordance 
with  our  regulations,  such  areas 
generally  are  not  jurisdictional  wetlands 
unless  the  disposal  operation  has  been 
abandoned. 

17.  Hydropower  Projects:  Many 
conunenters  expressed  concern  with 
regard  to  the  expansion  of  this  NWP  to 
include  all  hydropower  projects 
authorized  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  noting 
that  very  large  projects  with  the 
potential  for  major  impacts  could  be 
authorized  without  adequate  review. 
There  was  considerable  concern  that  the 
FERC  process  was  not  compatible  with 
the  Corps  process.  Concern  was  also 
expressed  that  the  broad  nature  of  the 
types  of  projects  that  could  be 
authorized  was  contrary  to  the  intent  of 
the  nationwide  permit  program  to 
simplify  permitting  of  minimal  impact 
activities  of  a  similar  nature.  Several 
commenters  had  expressed  support  for 
the  expanded  NWP  considering  that  it 
would  eliminate  regulatory  duplication 
and  that  the  FERC  process  would 
adequately  address  environmental 
concerns.  In  addition,  there  were  a 
variety  of  other  comments 
recommending  conditions  or 
modifications  of  the  proposed  NWP. 

After  careful  consideration  of  all 
comments,  we  have  decided  to  reissue 
this  existing  NWP  with  only  minor 
changes.  In  addition  to  the  Corps  NEPA 
documentation  for  this  NWP  the  FERC 
also  addresses  environmental  concerns 
for  those  small  hydropower  projects  at 
existing  reservoirs,  which  are  covered 
by  this  NWP.  We  have  expanded  this 
hfWP  to  include  those  projects  which 
FERC  has  granted  an  exemption  from 
Ucensing  pursuant  to  section  408  of  the 
Energy  Security  Act  of  1980  and  section 
30  of  the  Federal  Power  Act.  as 
amended.  This  exemption  can  apply  to 
hydropower  projects  up  to  SOOOKW.  We 
have  also  included  hydropower  projects, 
at  existing  reservoirs  requiring 
individual  licenses,  up  to  SOOOKW.  the 
same  limit  that  applies  to  exemption 
projects.  We  have  retained  the 
notification  requirement  for  this  NWP. 
since  we  believe  that  a  notification 
requirement  for  small  hydropower 
projects  under  the  revised  limits  may  be 
necessary  to  ensure  that  some  of  these 
projects  have  minimal  adverse  effects. 
We  believe  that  this  expansion  of  the 
NWP  is  only  minor  and  only  those 
activities  with  minimal  adverse 


environmental  effects  can  be  authorize** 
by  this  NWP. 

18.  Minor  Discharges:  Many 
commenters  objected  to  the  expansion 
of  NWP  18  bom  10  to  25  cubic  yards; 
including  fill  in  wetland  areas  and  other 
special  aquatic  sites;  and  eliminating  the 
stream  diversion  restriction.  Many  other 
commenters  requested  that  greater 
quantities  of  material  (over  25  cubic 
yards)  or  unlimited  quantities  be 
authorized,  while  restricting  use  of  th^ 
NWP  to  Vio  acre  in  special  aquatic  sites, 
including  wetlands.  We  disagree  with 
any  changes  to  the  quantities  specified 
in  the  proposed  regulations  because  we 
believe  they  are  reasonable  levels.  We 
are  requiring  notification  for  all 
proposals  over  10  cubic  yards  and  for  all 
projects  involving  special  aquatic  sites, 
including  wetlands.  DEs  will  be  able  to 
exert  discretionary  authority  or  add 
appropriate  conditions  to  reduce  any 
adverse  impacts  in  special  aquatic  sites, 
or  determine  the  project  to  have  more 
than  minimal  impacts.  We  have  changed 
the  wording  of  this  NWP  to  clarify  that 
discharging  material  for  the  purpose  of 
stream  diversion  is  prohibited.  One 
coRunenter  requested  a  restriction  that 
upland  property  or  fastland  couldn't  be 
created  by  this  NWP.  We  disagree  that 
such  a  restriction  should  be  included. 
Many  commenters  requested  that  the 
notification  requirement  be  dropped 
because  the  actions  are  minimal  by 
definition  of  an  NWP.  We  disagree 
because  a  DE  should  be  given  the 
opportunity  to  review  proposals  over  10 
cubic  yards  and  those  in  special  aquatic 
sites.  Several  commenters  requested 
that  mitigation  be  required  in  special 
aquatic  sites  and  that  "flooded"  be 
defined.  Mitigation  should  be  required  if 
it  is  deemed  necessary  by  a  DE.  See 
section  330.2  for  more  information  on 
flooding.  Finally,  several  commenters 
requested  more  uniformity  in  the 
quantities  and  acreage  impacted 
between  the  various  NWPs  such  as 
NWP  14.  la  19  and  26.  We  agree  and 
have  adjusted  NWP  19  to  be  consistent 
with  NWP  18  by  increasing  the 
quantities  of  NWP  19  to  25  cubic  yards. 
We  have  made  one  additional  change  in 
wording  by  combining  the  second 
sentence  of  "d"  with  "b".  so  that  it  is 
clarified  that  the  Vio  acre  limit  applies 
to  the  footprint  of  the  discharge  as  well 
as  the  area  flooded  or  drained.  We  do 
not  agree  that  the  V^o  limit  should  be 
changed. 

19.  Minor  Dredging:  Several 
commenters  supported  the  proposed 
increase  in  the  quantity  limitations  from 
10  to  20  cubic  yards  while  several  other 
commenters  also  favored  increasing  the 
quantity  and  making  the  yardage 


59124        FedBCTJ  R«y«tT    /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Ruiea  and  RegulatJona 


Ihmtatioia  cajnsistent  writli  NWP  18. 
Several  commenters  recommended  that 
dredging  should  not  be  allowed  in 
special  aqnatic  sites.  A  few  oonunenters 
also  expressed  concerns  about  potential 
sediment  toxicity  and  requested  testing 
of  the  sediaents  prior  to  dredging.  Three 
commenters  indicated  that  they  believe 
this  propoaed  NWP  involves  a  discharge 
and  that  section  401  water  quality 
certificatioB  sbovid  be  required. 

We  have  reviewed  the  comments  and 
agree  that  making  the  volume  limitations 
of  NWPs  18  and  19  consistent  has  merit. 
The  maximum  quantity  of  dredging 
aathorized  by  this  NWP  has  been 
increased  to  25  cubic  yards.  We  agree 
that  some  types  of  special  aquatic  sites 
such  as  coral  reefs,  submerged  aquatic 
vegetation  beds,  and  wetlands  as  well 
as  anadromous  fish  spavtming  areas 
should  be  excluded  from  this  NWP  and 
to  further  ensure  the  impacts  will  be 
minimal  we  are  Inclading  activities  that 
would  degrade  such  sites  through 
siltation  in  this  exclusion.  However,  we 
believe  that  dredging  quantities  of  25 
cubic  yards  or  lea«  in  other  special 
aquatic  sites  (Le.,  riffle  and  pools, 
sanctuaries,  and  aiud  Oats]  would  result 
in  only  minimal  adverse  ejects  on 
enviroament  provided  the  activity 
compbes  with  the  terms  and  conditions 
of  the  NWP.  With  Hbe  exclusion  of  coral 
reefs,  submerged  aquatic  vegetation 
beds,  and  wetlands,  we  believe  that 
increasing  the  dredging  limitation  to  25 
csbic  yards  would  still  result  in  only 
minioul  adverse  environmental  effects 
both  individually  and  cumulatively. 
Areas  contaming  contaminated 
sediments  have  generally  been 
previoMsiy  identified.  We  beUeve  that 
this  iaaae  can  be  addressed  through  by  a 
regional  condition  of  this  NWP  or  by 
activity-specific  conditions  required  by 
the  DE,  if  necessary.  Regional  conditions 
can  be  developed  to  exclude  known 
contaannated  areas  (sodi  as  sites  on  the 
NPL)  or  to  require  testing  in  areas  of 
suspected  contamination.  Furthermore, 
we  are  encouraging  DEs.  where  there  is 
reason  to  bebeve  the  material  to  be 
dredged  is  oontaminated.  to  consider 
exercising  discretiooary  authority.  The 
assertion  that  "de  minimis"  soil 
movement  associated  with  dred^ng 
operations  constitutes  a  discharge  under 
section  404  is  specificaliy  addressed  in 
the  Corps'  regulations  at  33  CFR  323.2. 
Since  1977.  the  Corps  has  consistently 
held  that  section  404  does  not  apply  to 
incideatal  sod  saovecients  during 
norraal  dredging  operations.  In  order  to 
b«  more  consistent  with  NWP  18,  we 
have  changed  the  title  of  this  NWP  to 
"Minoi  Dredging". 


20.  Oil  Spill  Cleamtp:  We  have 
determined,  based  on  our  evaltiations. 
that  nils  dischai:ged  under  this  NWP  are 
very  small,  infrequent,  and  at  widely 
scattered  locations.  Therefore,  the 
benefits  to  be  accrued  from  expeditious 
oil  spill  cleanup  far  outweigh  the 
impacts  resulting  from  minor  fills 
asaodated  with  cleanup  operations.  In 
addition  to  comphance  with  Federal 
regulations  at  40  CFR  300  and  40  CFR 
112.3  and  a  State  Contingency  Plan  (if 
one  exists).  NWP  20  also  requires 
approval  by  the  Regional  Response 
Team,  which  further  safeguards 
implementation  of  cleanup  operations 
on  a  case  by  case  basis.  Further,  we 
believe  those  parties  responsible  for 
overseeing  implementation  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  and  the  Spill 
Control  and  Countermeasure  Plan  insure 
enviroimiental  compliance  and  re- 
establisfament  of  pre-existing  conditions. 

While  most  commenters  agreed  with 
the  revisioos  proposed  for  NWP  20.  one 
commenter  reoooimended  that  State 
representatives  be  contacted  regarding 
concarrence  with  State  contingency 
plans,  while  another  commenter 
similarly  recommended  that  cleanup  be 
in  compliance  with  State  and  Federal 
Contingency  Plans.  We  agree  with  this 
recomoKndation  as  it  acknowledges  the 
potential  requiretnent  for  coniplianoe 
with  the  State  Contingency  Plan,  if  one 
exists,  without  overburdening  the 
applicatiim  with  compliance  mider  the 
terms  and  conditions  of  the  NWP. 
Therefore,  we  have  reworded  this  NWP 
to  include  any  State  Contingency  Plan. 

21.  Surface  Coal  Mining  Activities: 
Many  commenters  expressed  concern 
that  the  Department  of  the  Interior's 
Surface  Mining  Control  and  Reclamation 
Act  (SMCRA)  environmental  procedures 
were  inadequate  as  the  procedures  (fid 
not  affiord  protection  to  existing 
wetlands  and  other  aquatic  resources 
and  therefore  opposed  this  NWP.  There 
were  concerns  that  surface  mining 
projects  resulted  in  large  impacts  to 
wetlands  and  water  quahty.  A  few 
commenters  recommended  that  impacts 
to  spedal  aquatic  sites  not  be 
authorized  by  the  NWP.  One  commenter 
stated  that  the  NWP  should  be  revised 
to  allow  impacts  to  special  aquatic  sites 
where  they  constitute  only  a  minor 
portion  of  dse  total  mining  area  or  within 
other  threshold  tindtations.  Some 
commenters  were  concerned  that 
Section  106  of  die  National  Historic 
Preservation  Act  was  not  being 
complied  with  en  these  mining 
actrvitiea. 

Several  coaunenters  believed  that  the 
Department  of  the  Interior's  Office  of 


Surface  Miniag  and  states  w<th 
approved  programs  were  capable  of 
protecting  wedands  and  aquatic  areas 
and  opposed  the  notification  and 
wetland  delineation  requirements  as 
unnecessary  duplication  of  effort  One 
commenter  proposed  that  the  notice 
under  30  CFR  773.13  could  satisfy  the 
notification  requirement  or  that  the 
Corps  should  notify  DOl  after  final  rule 
and  urge  thera  to  aaiend  their  rule  to 
avoid  duplication.  Some  coaunenters 
requested  that  coordination  with  the 
resource  agencies  be  required. 

Other  commenters  recommended  1:1 
mitigation  of  functions  and  values  for 
aquatic  resources,  requiring  notification 
for  mining  activities  impacting  greater 
than  one  acre  of  waters  of  the  United 
States,  and  revising  the  title  of  the  NWP 
to  "Surface  Coal  Mining  Activities". 

In  addition  to  the  Corps  NEPA 
documentation  for  this  NWP  the 
Department  of  the  Interior's  SMCRA 
program  also  addresses  environmental 
concerns  for  activities  under  its 
program.  The  SMCRA  program  sets  up 
requirements  for  the  use  of  "best 
teduiology  currently  available"  to 
minimize  impacts  to  fish  and  wildlife 
resources  and  water  quality.  Wetlands 
are  d^ned  as  in  the  Corps  regulations. 
Also,  w«t)ands  and  riparian  vegetation 
are  specifically  designated  in  SMCRA 
regulations  as  resources  for  which 
protection  is  required  DOl  and  SMCRA 
pennittees  mast  consider  impacts  on 
historic  properties,  endangered  species, 
and  coordinate  with  the  U.S.  Fish  and 
Wildlife  Service  under  the  FWCA.  Also, 
in  accordance  with  SMCRA  other 
Federal  and  state  agencies  are  provided 
notification  well  in  advance  of  the 
applicant's  notification  to  the  Corps. 
Therefore,  we  believe  additional 
coordination  with  agencies  would  be 
unnecessary  duplication.  However,  we 
believe  the  30-day  notification  and 
delineation  of  affected  special  aquatic 
sites,  indoding  wetlands,  are  necessary 
to  insure  that  the  DE  has  the  opportunity 
to  assert  discretionary  authority  when 
he  beheves  impacts  are  more  than 
minimal  and  mitigation  is  not  proposed 
to  reduce  these  impacts.  We  believe  the 
amount  of  mitigati<»  that  may  be 
required  should  be  determined  by  the 
DE.  The  UE  is  better  abla  to  determine 
impacts  and  appropriate  and  practicable 
mitigatioa  for  Ids  geographical  region. 
We  betievs  revising  the  tide  of  the  NWP 
to  "Surface  Coal  Ivfiniag  Activities" 
would  provide  clarification  concendng 
activities  aotboriaed.  and  we  have 
adopted  that  reoomendation. 

22.  Removal  of  Vessels:  One 
commenter  requested  that  the  terms 
"minor  fiMa".  "temporary  stmcturea", 
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and  "structures"  be  defined  and  one 
commenter  suggested  that  the  definition 
of  "minor  fill"  be  the  same  as  the 
requirements  of  i  330.6{B)(18).  Several 
commenters  were  pleased  to  see  the 
requirement  to  coordinate  to  ensure 
compliance  with  the  National  Historical 
Preservation  Act  (NHPA)  and  the  State 
Historic  Preservation  Officer  (SHPO). 
One  commenter  suggested  that  vessels 
greater  than  50  years  of  age  be 
evaluated,  in  consultation  with  the 
SHPO,  for  listing  in  the  National 
Register  and  those  eligible  or  listed  on 
the  National  Register  could  be  evaluated 
as  an  individual  permit.  One  commenter 
requested  that  the  NWP  be  added  to  the 
list  of  activities  requiring  pre-discharge 
notification,  since  affected  parties  may 
not  receive  sufficient  notification  that  a 
state  permit  may  be  needed. 

We  do  not  agree  the  terms  "minor 
fills,"  "temporary  structures,"  and 
"structures"  require  defining  since  these 
terms  are  intended  to  be  subject  to  the 
DE's  interpretation  on  a  case-by-case 
basis  as  a  project  is  being  evaluated. 
The  criteria  described  in  {  330.6(B)(18] 
for  minor  discharges  of  dredged  or  fill 
material  could  be  used  as  a  guide  in 
evaluating  the  environmental  impacts, 
but  is  not  meant  to  be  a  definition  of 
"minor  fill".  Requiring  the  applicant  to 
check  the  Register  of  Historic  Places  to 
determine  if  the  vessel  or  structure  is 
listed  or  eligible  for  listing  prior  to 
removal  should  ensure  against 
unauthorized  removal.  We  do  not  agree 
that  vessels  at  least  50  years  of  age 
should  not  qualify  for  the  NWP  and  be 
evaluated  as  an  individual  permit.  Any 
vessel  listed  or  eligible  for  listing  m  the 
National  Register  may  be  removed 
under  the  NWP  as  long  as  they  have 
complied  with  the  NHPA  and  consulted 
with  SHPO.  We  do  not  agree  that  a  pre- 
discharge  notification  procedure  should 
be  added  to  ensure  the  applicant 
complies  with  state  permit  requirements. 

23.  Approved  Categorical  Exclusions: 
Several  commenters  were  opposed  to 
the  proposed  NWP.  A  few  commenters 
indicated  that  the  NWP  allows  Federal 
agencies  to  circumvent  the 
environmental  review  process  and 
suggested  that  their  activities  should  be 
evaluated  under  individual  permit 
review.  One  commenter  requested  that 
the  NWP  language  clearly  indicate  that 
the  Chief  of  Engineers  does  not  approve 
another  agency's  Categorical  Exclusion 
but  rather  approves  application  of  the 
NWP.  A  few  commenters  indicated  that 
the  notification  requirement  is  self- 
defeating,  unnecessary  and  negates  the 
utility  of  the  NWP.  Several  commenters 
favored  excluding  fill  in  special  aquatic 
sites. 


The  establishment  of  categorical 
exclusions  is  consistent  with  the  Council 
on  Environmental  Quality  Regulation  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  part  1500).  Prior  to  an 
agency's  categorical  exclusion  being 
approved  for  inclusion  in  the  NWP.  the 
Chief  of  Engineers  will  conduct  a  public 
interest  review  by  soliciting  public 
comment.  Not  all  agency  categorical 
exclusions  are  accepted  under  this 
NWP.  In  some  cases  only  parts  of 
categorical  exclusions  are  accepted  or 
they  may  be  accepted  with  certain 
conditions  for  approval  imder  the  NWP. 
We  can  and  have  required  notification 
to  DEs  where  appropriate  and  necessary 
for  specific  categorical  exclusions. 
However,  we  do  not  believe  it  is 
appropriate  to  require  notification 
across  the  board  and  therefore  have 
deleted  the  last  paragraph  of  the 
proposed  NWP,  which  requires 
notification  for  fills  in  special  aquatic 
sites,  including  wetlands. 

24.  State  Administered  Section  404 
Programs:  Although  only  two  comments 
were  received,  both  commenters 
supported  the  NWP  24.  One  commenter 
requested  that  the  Corps  retain  the  right 
to  veto  or  modify  the  State 
Administered  section  404  permits.  This 
NWP  authorizes  only  section  10 
activities  within  the  jurisdiction  of  the 
state  404  program  (i.e.  historic  navigable 
waters).  "Therefore,  it  is  inappropriate 
for  the  Corps  to  modify,  suspend,  or 
revoke  individual  state-administered 
section  404  permits.  However,  it  is  noted 
that  the  EPA  has  the  right  to  conduct 
programmatic  reviews  of  the  state- 
administered  section  404  programs. 

25.  Structural  Discharge:  Several 
commenters  expressed  support  for  this 
NWP  as  a  means  of  reducing  regulatory 
burdens  on  the  public.  Several 
commenters  requested  that  this  NWP 
specifically  exclude  non-water 
dependent  structures,  except  those 
listed.  We  believe  the  wording 
restricting  this  NWP  to  structmal 
members  for  standard  pile  supported 
structures,  with  the  exclusions  already 
in  place  are  adequate. 

A  few  commenters  requested  an  upper 
limit  on  the  area  of  impact  authorized 
under  this  NWP  be  included.  Given  the 
limited  actual  footprint  of  impact  typical 
of  the  types  discussed  in  the  NWP  we 
consider  that  such  a  limit  is  not 
required. 

A  couple  of  commenters  requested 
that  the  structures  referenced  in  RGL 
90-8  be  authorized  in  this  NWP.  The 
appropriate  inclusions  from  previous 
RCLs  have  been  incorporated  in  these 
NlVPs  and  reflect  the  experience  gained 


in  implementing  the  program  in  the  past. 
Those  not  included  were  considered 
inappropriate  for  an  NWP. 

A  couple  of  comments  requested  that 
bulkheads  and  fill  in  special  aquatic 
sites  be  excluded  from  this  NWP.  We 
believe  that  the  NWP,  as  written, 
excludes  actual  fill  in  special  aquatic 
sites  and  that  bulkheads  are  not 
standard  pile  supported  structures. 

26.  Headwaters  and  Isolated  Waters 
Discharges:  In  the  Federal  Register 
notice  of  April  10, 1991,  we  stated  that 
we  were  considering  changing  the 
acreage  limits  of  NWP  28.  Presently, 
discharges  of  dredged  or  fill  material 
that  cause  the  loss  or  substantial 
adverse  modification  of  one  to  10  acres 
of  waters  of  the  United  States  require  a 
predischarge  notification.  Activities  that 
affect  less  than  one  acre  may  proceed 
without  notifying  the  Corps.  We 
proposed  3  options  for  the  acreage  limits 
that  would  define  when  a  predischarge 
notification  must  be  submitted  and  we 
sought  comments  on  these  options. 
These  options  were: 

Option  1: 1  to  10  acres. 

Option  2: 1  to  5  acres. 

Option  3:  Vi  to  5  acres. 

There  are  other  acreage  limits  that 
could  have  been  adopted  and  the  Corps 
sought  comments  on  those  as  well. 

A  great  many  comments  were 
received  concerning  the  acreage  limits 
appropriate  for  this  NWP. 
Approximately  half  the  commenters 
favored  retaining  the  1  to  10  acres 
stating  that  many  projects,  including 
those  still  in  the  plaiming  stages,  have 
relied  upon  the  flexibility  offered  by  this 
NWP.  An  equally  large  number  of 
commenters  favored  reducing  the 
acreage  of  this  NWP  stating  that  it 
represents  an  unacceptable  cumulative 
loss  of  wetlands.  Some  commenters 
favored  the  total  elimination  of  this 
NWP  since,  in  their  view,  it  does  not 
conform  with  the  provisions  of  section 
404(e]  of  the  Clean  Water  Act. 

Based  upon  review  of  the  comments, 
and  based  on  our  experience  and 
judgement  concerning  the  potential  for 
adverse  effects  on  the  environment 
associated  with  the  various  alternatives, 
we  determined  that  the  appropriate 
limits  for  this  NWP  at  this  time  should 
continue  to  be  one  (1)  to  ten  (10)  acres, 
subject  to  the  predischarge  notification 
and  requiring  mitigation  to  ensure  that 
adverse  environmental  effects  are 
minimal.  Activities  that  affect  less  than 
one  (1)  acre  may  proceed  without 
notifying  the  Corps.  Those  that  affect 
over  10  acres  require  authorization  by 
an  individual  or  regional  general  permit. 
Mitigation  cannot  be  used  to  lower  the 
acreage  limits  (e.g.,  if  a  project  affects  2 
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acre*  of  wedaod*  a  prospective 
permittee  canaot  create  1.1  acres  to  get 

below  the  1  acre  iirait).  The  Corps  will 
continoe  to  monitor  the  effects  of  NWP 
26  and  the  appropriateness  of  the 
acreage  Innits  as  well  as  the  categories 
of  waters  tha<  are  appropriate  for 
coverage  under  NWP  28.  If.  in  the  future, 
the  Corps  determines  that  lowering  the 
acreage  limits  or  eliminating  categories 
of  waters  may  be  appropriate,  the  Corps 
will  propose  such  changes  for  public 
comment  It  must  also  be  noted  that  the 
Division  Engineers  and  District 
Engineers  have,  and  will  exercise, 
discretionary  authority  to  require 
individual  permits  for  activities  in 
certain  water  of  the  United  States  such 
as  high  quality  wetlands. 

Many  commenters  recommended  that 
the  resource  agencies  be  included  in  the 
notification  process  for  this  NWP.  We 
have  decided  to  solicit  comments  from 
the  resource  agencies  during  our 
notification  process.  This  process  is 
discussed  in  the  preamble  language  at 
section  330.1(e].  There  were  several 
recommendations  for  minor  revisions  to 
the  language  of  this  NWP  and  where 
they  would  simplify  or  clarify  the 
meaning  these  changes  were  made. 

The  predischarge  notification  (PDN) 
process  and  the  requirement  to  make  an 
immediate  determination  of  what 
constitutes  a  "loss  or  substantial 
adverse  modification"  has  made  use  of 
this  permit  so  complicated  that  it  has 
defeated  the  purpose  of  this  NWP,  that 
is.  to  reduce  regulatory  delays  and 
burdens  on  t}ie  public,  to  place  greater 
reliance  on  state  and  local  controls,  and 
to  free  our  limited  resources  for  more 
effective  regulation  of  other  activities 
with  greater  potential  for  adverse  effects 
on  the  aquatic  environment.  As  a  part  of 
this  regulation,  we  have  modified  the 
complex  2t>-day  PDN  process  currently 
required  for  this  NWP  and  replaced  it 
with  a  simple  30-day  PDN.  Furthermore, 
we  have  modified  the  acreage  measured 
from  the  "loss  or  substantial  adverse 
modification"  to  the  filled  area  plus 
flooded,  excavated,  or  drained  areas. 
These  changes  should  reduce  public 
confusion  and  make  administration  of 
this  NWP  simpler  by  making  the 
determination  of  its  general  applicability 
clear-cut.  while  ensuring  that  large  fills 
in  these  waters  with  greater  than 
minimal  adverse  effects  on  the 
environment  are  not  authorized  by  this 
NWP. 

The  term  "filled  area"  refers  to  the 
area  of  waters  of  the  United  States 
actually  covered  by  fill  and  was 
adopted  rather  than  the  area  of 
"substantial  adverse  modification."  In 
order  to  simplify  administration  of  dns 


permit.  However,  by  including  in  the 
acreage  measurement  of  NWP  20, 
waters  of  the  United  States  that  are 
flooded,  excavated,  or  drained,  those 
projects  that  would  cause  a  "substantial 
adverse  modification"  would  no  longer 
qualify  for  the  NWP.  The  notification 
requireoient  would  ensure  that  the  DE 
has  the  opportunity  to  consider  such 
indirect  impacts  from  the  discharge.  If 
the  combined  effect  of  direct  and  such 
indirect  adverse  impacts  would  caose 
more  than  minimal  adverse  effects  on 
the  environment  the  DE  will  assert 
discretionary  authority  and  not  allow 
authorizabon  under  the  NWP  unless  the 
prospective  permittee  elects  to  propose 
mitigation  so  that  the  adverse 
environmental  effects  would  be 
minimal. 

We  brieve  that  the  activities 
authorized  by  this  NWP  will  have  only 
minimal  adverse  effects  on  the 
environment  both  individually  and 
cumulatively,  provided  the  terms  and 
conditions  of  the  NWP  are  satisfied. 
However,  we  rec»gnize  that  there  are 
circumstances  where  authorization  of  a 
specific  activity  under  this  NWP  would 
not  be  appropriate.  Examples  of  this 
type  of  situation  may  include  certain 
types  of  wetlands  or  other  aquatic 
resources,  or  aquatic  resources  in 
certain  parts  of  the  country,  or  generaUy. 
any  areas  where  the  Division  or  District 
Engineer  may  have  concerns  for  the 
environment  that  are  not  satisfied  by  the 
terms  and  conditions  of  this  NWP.  In 
those  cases,  the  Division  or  District 
Engineer  should  assert  discretionary 
authority  to  add  regional  conditions  or 
to  revoke  the  NWP  authorization  for 
activities  in  such  areas.  We  believe  that 
the  Division  and  District  Engineers  are 
more  ta miliar  with  the  wetlands  and 
other  aquatic  resources  in  their  area  and 
can  best  determine  which  of  these 
should  be  subject  to  individual  permit 
evaluations  or  regional  conditions.  On 
the  other  hand,  we  are  encouraging 
districts  that  have  wetland  types  of  low 
value,  where  greater  than  ten  (10)  acres 
of  fill  would  result  in  no  more  than 
minimal  adverse  environmental  effects. 
or  where  the  wetlands  are  adequately 
regulated  by  state  or  local  agencies,  to 
develop  regional  general  permits  for 
these  areas. 

We  believe  that  our  expanded  basis 
for  allowing  District  and  Division 
Engineers  to  assert  discretionary 
authority,  the  modified  notification 
procedures,  the  requirement  for 
mitigation,  where  appropriate,  and  the 
revised  language  for  this  NWP,  will 
assure  that  only  those  projects  with 
minimal  adverse  effects  on  the 
environment  will  be  authorized  by  this 


NWP.  Moreover,  we  believe  that 
providing  the  District  Engineers  with  a 
clear  message  to  protect  the 
envirooment  whife  laaintaining  the 
flexibility  to  use  NWP  26  for  acreage  up 
to  10  acres,  particularly  in  low  value 
areas,  is  consistent  with  the 
Administration's  desire  to  fully  protect 
our  environment  with  the  least  burden 
on  the  regulated  public. 

We  have  added  a  provision  to  NWP 
28  which  provides  fair  certain 
subdivisions  to  be  treated  as  a  single 
and  complete  project  for  the  purposes  of 
determining  the  acreage  limits  of  this 
NWP.  This  provision  was  discussed 
previously  in  the  Preamble  at  Section 
33a2(i). 

27.  Wedand  Riparian,  Restoration 
and  Creation  Activities:  Many 
commenters  opposed  future  discharges 
of  dredged  and  fill  material  associated 
with  reversion  of  a  restored  wetland  on 
private  laads  to  its  prior  condition  and 
use.  Several  commenters  stated  they 
believed  these  activities  would  result  in 
a  waste  of  time  and  money.  We  believe 
that  allowing  restoration  of  altered  and 
degraded  wetlands  that  might  not  have 
occurred  without  allowing  the  option  of 
reversion  to  its  prior  use  and  condition 
is  a  good  opportunity  to  increase  aquatic 
habitat  even  if  it  would  be  temporary. 
We  are  of  the  opinion  that  many  of 
these  projects  would  not  be  reverted 
and  therefore  would  provide  increases 
in  permanent  habitat  over  what 
presently  exists.  We  also  clarify  that 
Federal  surplus  lands.  Fanners  Home 
Administratiao  inventory  properties  and 
Resolution  Trust  Corporation  inventory 
properties  that  are  under  Federal  control 
prior  to  being  transferred  to  the  private 
sector  are  not  subject  to  reversion  to 
their  prior  condition  osfder  this  NWP. 
Several  commenters  recommended  that 
the  Corps  require  the  notification  and 
wetland  delineation  requirements  and 
conduct  the  monitoring  and  tracking  of 
these  actions.  We  believe  that  a 
notification  requirement  for  this  NWP 
would  be  unnecessarily  burdensome 
since  the  activities  authorized  by  this 
NWP  would  be  discussed  in  a  contract 
between  the  Federal  government  and  a 
landowner.  We  also  believe  that  the 
monitoring  and  tracking  associated  with 
any  future  restoration  or  reversion  is 
best  left  with  the  federal  contract 
agency  (USFWS.  USFS.  SCS.  BLM). 
since  these  agencies  would  possess 
greater  knowledge  of  the  site  and  the 
terms  of  the  contract. 

One  commenter  believed  that  weUand 
restoration  projects  would  be  difficult 
and  complicated  and  recoaunended  an 
individual  permit  be  required  for  these 
activities.  We  do  not  agree  with  this 
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comment  becaoae  there  have  been  many 
sucoesaful  wetland  restoration  projects 
around  the  nadon.  One  commenter 
stated  concerns  for  the  degradadon  and 
eUmination  of  protected  uses  in 
wetlands  associated  with  the  U.  S. 
Environmental  Protection  Agency's  anti- 
degradation  policy  and  whether  the 
NWP  would  apply  to  agreements  in 
e^ect  before  the  issuance  of  the  final 
rule.  We  believe  that  the  purpose  of 
these  restoration  projects  would  not 
conflict  with  uses  associated  with  EPA's 
anti-degradation  policy.  One  commenter 
recommended  only  applying  the  NWP  to 
activities  involving  10  acres  or  less  of 
weUands.  We  believe  this  would  greatly 
limit  the  participation  and  opportunity 
to  provide  enhancement  of  altered  and 
degraded  wetlands. 

Many  commenters  recommended 
expanding  the  scope  of  the  NWP  to 
include  wetiands  restoration  projects 
proposed  by  aD  Federal  state,  local  and 
private  entities.  We  believe  that  all 
entities  should  be  encouraged  to 
participate  in  wetiand  restoration 
projects.  We  are  concerned  that 
expanding  this  NWP  to  all  entities  could 
provide  for  misuse  since  this  is  a 
relatively  new  regulatory  approach  to 
addressing  these  types  of  activities. 
However,  we  did  review  other  Federal 
programs  and  believe  it  is  appropriate  to 
include  the  wetland  and  riparian 
restoration  projects  of  the  U.S.  Forest 
Service  (PS)  and  the  Bureau  of  Land 
Management  (BLM)  under  this  NWP. 

We  believe  the  established 
procedures  of  the  USFWS.  FS,  BLM  and 
the  SCS  are  appropriate  for  this  I4WP. 
The  USFWS  has  restored  approximately 
55,000  acres  of  weUands  through 
activities  associated  with  private  land 
wetland  restoration  and  protection 
initiatives  since  1987  and  is  presenUy 
restoring  weUands  on  approximately 
2,000  to  2,500  sites  per  year.  Under  the 
1990  Farm  Bill  and  other  associated 
private  land  wetland  restoration 
activities  approved  by  Congress,  it  is 
expected  that  the  USFWS  and  the  SCS 
will  accomplish  8,000  to  10.000  wetiand 
restoration  projects  per  year.  We  would 
encourage  other  entities  that  are 
considering  weUand  restoration  and 
creation  projects  to  enter  into  a  contact 
with  the  USFWS  or  the  SCS.  if 
applicable,  for  authorization  under  this 
NWP.  We  also  encourage  our  DEs  to 
develop  regional  general  permits  to 
reduce  the  regulatory  burden  and 
paperwork  associated  with  evaluating 
other  Federal  state,  local  and  private 
wetland  restoration  projects. 

A  few  commenters  requested  that 
tidal  wetlands  be  included,  particulariy 
those  tidal  wetlands  in  Federal  state 


and  municipal  ownership.  The  present 
programs  of  the  U^'WS,  SCS,  FS.  and 
BLM  apply  primarily  to  non-tiidal 
wedands.  As  a  result  we  beUeve  only 
non-tidal  weUand  restoration  projects 
are  appropriate  at  this  time.  Some 
commenters  recommended  that  we 
include  weUands  that  have  not  been 
degraded  or  altered  if  subject  to  a 
USFWS  or  SCS  conduct.  We  do  not 
believe  it  would  be  appropriate  to 
expand  the  scope  of  this  NWP  to  include 
weUand  areas  that  are  not  altered  or 
degraded.  A  few  commenters  suggested 
that  the  NWP  would  encourage 
mitigation  banking  and  serve  to  meet 
the  goal  of  no  net  loss  of  weUands.  We 
agree  that  an  increase  in  wetland 
restoration  activities  may  generate 
interest  in  mitigation  banking.  However. 
we  do  not  believe  that  the  activities 
authorized  by  this  NWP  can  be 
considered  a  mitigation  bank,  since  the 
restoration  activities  are  generally  for  a 
specified  period  of  time  with  a  provision 
for  reversion  of  the  area,  and  further,  the 
participating  parties  are  generally 
compensated  by  the  USFWS  or  SCS. 

One  commenter  recommended 
expanding  the  scope  to  the  creation  of 
wetiands  in  uplands  areas  where 
discharges  of  dredged  and  fill  material 
into  waters  of  the  United  States  were 
necessary  for  the  creation.  We  agree 
with  this  recommendation  to  include 
weUand  creation  in  certain  upland 
areas.  It  appears  to  us  that  appropriate 
upland  areas  for  consideration  under 
this  NWP  would  be  cropland,  pasture 
land,  and  other  upland  areas  designated 
suitable  by  Uie  USFWS  and  die  Corps. 
We  believe  it  would  be  appropriate  to 
authorize  discharges  of  dredged  and  fill 
material  into  waters  of  the  United  States 
associated  with  the  creation  of  weUands 
on  above  specified  uplands  and  the 
future  discharges  of  dredged  and  fill 
material  associated  with  the  reversion 
of  the  area  to  its  prior  condition  and  use, 
if  subject  to  a  conti-act  wiUi  die  USFWS. 
FS,  BLM  or  SCS. 

A  few  commenters  recommended  that 
the  Corps  define  "binding  weUand 
restoration  contract",  "altered",  and 
"degraded"  to  prevent  potential  abuse 
of  this  NWP.  One  commenter  stated  that 
activities  under  this  NWP  should  be 
coordinated  with  the  resource  agencies. 
We  believe  the  terms  are  dear  when 
consideration  is  given  to  the  weUand 
and  riparian  restoration  programs  of  the 
USFWS,  SCS,  FS.  and  BLM.  We  believe 
that  additional  coordination  with  the 
resource  agencies  is  unnecessary  given 
the  expertise  of  the  agencies  involved. 
AdditionaUy.  with  the  inclusions  of 
riparian  and  upland  areas  we  believe  a 
more  accurate  title  for  this  NWP  would 


be  "WeUand  Riparian,  Restoration  and 
Creation  Activities". 

The  tern  riparian  has  not  been 
defmed  in  this  regulation.  Since  this 
term  is  only  referenced  in  this  NWP 
with  applicability  for  those  projects 
funded  or  pro|}Osed  by  the  U.S.  Forest 
Service,  we  have  relied  upon  the 
definition  developed  by  the  U3.  Forest 
Service. 

28.  Modifications  of  Existing  Morinoa: 
Several  commenters  requested  that 
notification  be  required  to  assure  that 
proposed  activities  are  indeed  covered 
activities.  Notification  should  be 
required  by  a  regional  condition  if  this  is 
warranted  for  a  specific  area.  Two 
commenters  requested  that  additional 
slips  and  docks  formed  from  existing 
fioats,  with  no  additional  surface  area 
coverage,  should  be  allowed.  We 
disagree  with  this  request  because  the 
intent  is  not  to  allow  any  additional 
slips  or  docks  that  could  result  in  more 
moorage  resulting  in  additional  water 
quality  and  navigational  or  safety 
impacts.  Several  commenters  objected 
to  the  use  of  this  NWP  in  required 
mitigation  areas.  We  believe  that  it 
would  be  appropriate  to  add  a  special 
condition  to  any  individual  permit 
authorizing  the  marina  and  mitigation 
areas  to  prevent  future  impacts  to  such 
mitigation  areas,  if  warranted.  Few 
marinas  contain  such  mitigation  areas. 
Several  commenters  requested  that  the 
movement  of  fuel  handling  and  sewage 
pump-out  facilities  be  specifically 
prohibited  from  being  authorized  by  this 
NWP.  Again  it  would  be  more 
appropriate  to  regionally  condition  this 
NWP  to  prevent  relocation  of  these 
facilities,  if  warranted.  Two  commenters 
objected  because  the  use  of  this  NWP 
might  impact  design  and  safety 
standards  of  previously  authorized 
marinas.  If  problems  occurred,  a  DE 
could  use  the  modification  procedures  in 
Section  330.5(d)  to  rectify  the  situation. 
Also  NWP  General  Condition  1  on 
Navigation  must  be  followed  for  the 
NWP  to  be  utilized. 

29.  Reserved:  A  few  commenters 
indicated  that  the  reservation  of  WNV 
29  was  confusing.  Some  thought  there 
was  a  "hidden  agenda",  (i.e.,  that  we 
might  issue  an  NWP  without  public 
review).  We  have  been  preparing  the 
revisions  to  the  regulations  and  the 
NWPs  over  the  past  4  years.  During  that 
period  we  have  considered  many 
possible  NWPs  and  deleted  and  added 
several  NWPs  for  possible  proposal.  To 
avoid  confusion,  especially  for  record 
keeping  reasons,  we  decided  not  to 
renumber  those  NWPs  which  were  not 
affected.  For  the  same  reason  we  are  not 
renumbering  the  proposed  NWPs  that 
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we  are  not  iasuing.  In  addition  to  NWP 
29,  those  NWP  numbers  will  be 
reserved,  as  well.  When  we  prepare  new 
NWPs,  they  will  be  proposed  at  the 
reserved  numbers  and  will  go  through 
the  same  public  review  process  codified 
at  33  CFR  330. 

30.  Reserved. 

Dewatering  Construction  Sites 
(Proposed  as  NWP  30):  The  activities 
proposed  for  authorization  by  this  NWP 
are  similar  to  the  activities  proposed  for 
NWP  33  and  so  they  have  been 
combined. 

31.  Reserved. 

Small  Docks  and  Piers  (Proposed  as 
NWP  31):  Several  commenters 
expressed  concerns  about  potential 
cumulative  impacts  and  opposed 
issuance  of  this  proposed  NWP.  Several 
commenters  also  indicated  that  the 
proposed  NWP  would  have  adverse 
impacts  on  cultural  resources,  wildlife 
habitat,  and  special  aquatic  sites.  A  few 
commenters  proposed  that  special 
aquatic  sites  within  the  vicinity  of  the 
proposed  dock/pier  be  delineated 
Technical  requirements  such  as  size 
limitations  and  construction  materials 
were  the  subject  of  several  comments.  A 
few  commenters  indicated  that  existing 
Regional  Permits  are  preferable  to  the 
proposed  NWP  31. 

This  NWP  was  proposed  to  authorize 
relatively  small  docks  and  piers  which 
overall  would  have  only  minimal 
impacts.  This  determination  was  made 
in  consideration  of  the  limitations  set 
forth  in  the  proposed  NWP.  We  have 
reviewed  the  comments  received  and 
further  discussed  this  proposed  NWP 
with  Corps'  District  staff.  Out  of 
necessity,  dock  dimensions  and 
construction  techniques  vary  widely  to 
meet  special  regional  conditions  and 
needs.  Consequently,  we  have 
determined  that  this  NWP.  as  written, 
would  be  only  minimally  utilized  on  a 
national  basis.  We  also  do  not  believe 
that  it  is  feasible  to  propose  a 
"universal"  NWP  {with  appropriate 
limitations)  to  authorize  the  various 
types  of  small  docks  and  piers  that  are 
typically  constructed.  We  agree  with  the 
commenters  that  regional  permits  are 
the  most  appropriate  mechanism  for 
streamlined  permitting  of  these  types  of 
structures.  Therefore,  we  have  deleted 
this  proposed  NWP.  Where  regional 
permits  (RPs)  have  not  been  developed. 
District  Engineers  will  be  encouraged  to 
develop  RPs  and/or  to  utilize  the  Letter 
of  Permission  process  to  authorize  small 
docks  and  piers. 

32.  Completed  Enforcement  Actions: 
Several  commenters  suggested  that  this 
nationwide  permit  should  be  eliminated 
and  the  violation  be  processed  as  an 
individual  permit.  Some  felt  that 


authorizing  enforcement  actions  by 
NWP  would  circumvent  the  intent  of 
Section  404  of  the  Clean  Water  Act 
Several  commenters  requested  that  the 
NWP  be  rescinded  unless  provisions  for 
State  input  are  included.  Several 
commenters  requested  that  the  NWP  be 
expanded  to  include  all  settlements  and 
not  restricted  to  judicial  determinations. 
Several  commenters  went  so  far  as  to 
suggest  that  once  the  Corps/EPA  have 
decided  on  the  appropriate  restoration/ 
mitigation  and/or  administrative  fine, 
the  remaining  fill  or  structtires  and  any 
new  work  to  accomplish  the  ordered 
restoration/mitigation  should  be  eligible 
for  this  permit.  Several  commenters 
suggested  that  the  language  be  clarified 
to  ensure  the  nationwide  permit  was 
intended  only  for  those  agreements 
settled  by  the  Corps  or  the  EPA  to 
prevent  local  court  decisions  from  tying 
the  hands  of  the  federal  government 
Several  commenters  felt  the  NWP 
language  was  too  vague  as  to  the  type  of 
activities  covered  and  that  in  order  to 
understand  the  intent  the  preamble  had 
to  be  read. 

We  do  not  agree  that  the  NWP  should 
be  eliminated  and  after-the-fact  permits 
be  processed  after  a  Federal  judicial 
decision  has  been  made.  In  order  to 
reach  an  equitable  environmentally 
sound  decision  to  resolve  an  illegal 
activity,  extensive  coordination  among 
the  Corps/EPA/U.S.  Fish  and  Wildlife 
Service/National  Marine  Fisheries 
Service  and  the  U.S.  Department  of 
Justice  is  required.  The  judicial  decision 
is  binding  and  can  only  be  changed  by  a 
judicial  modification  to  the  docimient  or 
by  a  higher  court  For  this  reason,  this 
nationwide  permit  is  not  applicable  to 
non-judicial  agreements  since  they  are 
subject  to  modification  following  a  full 
public  interest  review.  In  addition, 
allowing  non-judicial  agreements  to  be 
included  in  the  NWP  could  encourage 
unauthorized  activities.  We  do  not  agree 
that  in  order  for  the  NWP  to  apply,  a 
State's  approval  would  have  to  be 
obtained.  However,  the  fill  or  structiuv 
authorized  by  the  NWP  has  been 
determined  to  have  minimal  impact  on 
the  environment  and  the  NWP  is  only 
valid  if  the  State  has  granted/waived 
water  quality  certification  and 
determined  the  fill/structure  complies 
with  their  coastal  zone  management 
program.  However  we  have  reworded 
the  language  of  this  NWP  to  clarify  that 
it  applies  only  to  Federal  court  decisions 
or  settlements  initiated  by  the  Corps  or 
EPA.  We  believe  that  the  adopted 
language  has  clarified  our  intent  and 
that  repeating  the  language  of  the 
preamble  in  the  NWP  itself  would  be 
redundant  and  unnecessary.  We  also 
believe  that  the  NWP  is  clear  as  to  the 


type  and  extent  of  activities  it  covers. 
The  NWP  would  cover  any  section  404 
and/or  Section  10  activity  that  is 
allowed  to  remain  as  part  of  a  court- 
ordered  settlement  or  agreement  agreed 
to  by  the  United  States. 

33.  Temporary  Construction  and 
Access:  The  majority  of  the  commenters 
suggested  establishing  specific 
limitations  to  the  size,  volume,  and 
duration  of  discharges  or  structures 
authorized  under  this  NWP  and  the 
proposed  NWP  30.  Others  objected  to 
the  use  of  this  permit  to  authorize  fill  in 
wetlands  and  special  aquatic  sites. 
Several  of  the  commenters 
recommended  elimination  of  the 
notification  requirements.  Others 
indicated  that  the  NWP  might  be  used  to 
authorize  mining  activities  or 
excavation  of  marina  basins.  We  have 
combined  NWPs  30  and  33  and  have 
clarified  that  they  only  apply  to 
construction  fills  associated  with 
projects  that  have  already  been 
authorized  by  the  Corps  or  the  U.S. 
Coast  Guard  and  not  to  construction 
activities  in  waters  of  the  U.S,  which 
would  nqt  otherwise  be  regulated.  We 
disagree  with  the  suggestion  to  include 
specific  limitations.  The  requirement  for 
notification  will  prevent  any  activities 
from  occurring  under  this  NWP  that 
have  more  than  minimal  adverse  effects 
on  the  environment  For  this  reason,  the 
proposed  limitation  on  cofferdams  not  to 
exceed  55%  of  the  width  of  a  waterway 
has  been  deleted. 

34.  Cranberry  Production  Activities: 
In  the  Federal  Register  notice  of  April 
10, 1991.  the  Corps  sought  comments  on 
the  detriments  and  benefits  of  cranberry 
production  activities,  possible 
conditions  or  limits  that  could  reduce 
any  adverse  impacts,  and  types  of 
cranberry  production  activities  that 
should  or  should  not  be  authorized  by 
nationwide  permit  The  overwhelming 
majority  of  conmients  received  were 
from  those  involved  in  the  cranberry 
industry  in  support  of  a  nationally 
issued  permit  for  cranberry  operations. 
The  most  commonly  suggested  language 
included  provisions  for  discharges  that 
would  result  in  the  expansion  of  existing 
cranberry  operations  for  10  acres  or  less 
per  year  per  operator  notification  to  the 
DE  in  accordance  with  the  notification 
procedures:  and  provisions  that  the 
expansion  would  not  cause  a  net  loss  of 
wetland  acreage.  Those  commenting  in 
opposition  to  the  proposed  permit  did 
not  provide  alternative  suggestions  but 
rather  requested  elimination  of  the 
permit  from  consideration  because 
cranberry  operations,  both  individually 
and  cumulatively,  would  result  in  more 
than  minimal  adverse  environmental 
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effects.  Their  position  was  that 
individual  peiinit  review  was  more 
acceptable  as  the  mechanism  for 
evaluating  the  impacts  of  cranberry   - 
related  permit  applications. 
Consequently,  most  negative  comments 
did  not  even  address  the  limited 
suggestions  used  in  requesting 
conditions  or  limits  under  which  a 
nationwide  permit  might  be  issued. 

There  has  been  considerable  interest 
from  the  cranberry  growing  industry  in 
developing  a  nationwide  permit  for 
activities  associated  with  the  production 
of  cranberries.  There  has  also  been 
considerable  concern  expressed  by  state 
and  Federal  resotirce  agencies  regarding 
potential  adverse  impacts  on  aquatic 
resources  of  cranberry  production 
activities,  such  as  converting  existing 
natural  wetiands  into  cranberry  bogs. 
The  typical  cranberry  operation 
involves  clearing  and  leveling  of 
wetlands,  construction  of  dikes  and 
berms.  installation  of  water  control 
structures,  ditching,  and  flooding.  In 
some  circumstances,  up  to  fifteen  acres 
of  reservoir  are  set  aside  for  each  acre 
of  actual  bed/bog.  However,  every 
cranberry  operation  is  unique.  There  are 
no  standard  sizes  for  cranberry  beds 
and  no  established  water  management 
techniques.  It  is  further  recognized  that 
the  commercial  cultivation  of 
cranberries  requires  large  quantities  of 
readily-available  water.  Some 
commenters  expressed  concern  over  the 
potential  impacts  to  water  quality 
resulting  from  cranberry  operations.  We 
believe  that  the  DE  will  be  able  to 
identify  these  potentially  adverse 
situations  and  assert  discretionary 
authority  by  adding  activity-specific 
conditions  or  requiring  an  individual 
permit  if  be  feels  tiiat  the  adverse 
environmental  effects  are  more  than 
minimal  or  that  the  activity  is  contrary 
to  the  public  interest.  We  also  believe 
tiiat  it  is  in  die  best  interest  of  the 
cranberry  growers  themselves  that  they 
strive  to  maintain  water  quality  for  the 
benefit  of  their  crops.  This  is 
particularly  important  for  those 
cranberry  operations  that  recirculate 
water  within  dieir  beds  for  repeated  use. 
We  believe  that  by  limiting  this  NWP  to 
existing  operations  and  requiring 
notification  to  the  DE.  any  adverse 
effects  to  water  quahty  resulting  from 
the  actual  discharges  authorized  by  this 
NWP,  as  well  as  the  operation  of  these 
facilities,  will  be  minimal.  Furthermore, 
water  quality  standards  are  specifically 
evaluated  by  the  states  through  the 
Section  401  Water  Quality  Certification 
process,  which  may  generate  additional 
conditions  on  a  regional  basis. 


Our  difficulty  in  developing  this 
nationwide  permit  is  related  to  the 
diversity  of  circumstances  affecting 
cranbeny  operations,  and  the  difficulty 
thus  engendered  in  determining  what  is 
a  nationally  acceptable  permit  Some 
activities  associated  with  ongoing 
cranberry  growing  operations  have  been 
exempted  by  section  404(f)  of  die  Qean 
Water  Act  leaving  primarily 
construction  dischaiges  associated  with 
expansions  and  new  operations  as 
activities  to  be  regulated.  The 
nationwide  permit  Issued  by  this 
regulation  applies  to  discharges  of 
dredged  or  fiU  material  for  dikes,  berms, 
pumps,  water  control  structures  or 
clearing  and  grading  of  beds  associated 
with  expansion,  enhancement  or 
modification  activities  at  existing 
cranberry  production  operations  only 
and  does  not  authorize  new  cranberry 
operations.  This  NWP  is  intended  to 
address  those  operations  which  exist  at 
die  time  diis  NWP  is  effective.  Any 
changes  in  management  or  ownership  of 
existing  operations  to  seek  additional 
use  of  tiiis  NWP  is  not  appropriate.  Widi 
regard  to  what  we  identify  as  a  single 
operatioa  we  believe  that  the  definition 
of  the  term  "single  and  complete 
project"  found  at  33  CFR  330.2  should 
provide  adequate  guidance.  Due  to  the 
variability  of  cranberry  cultivation 
operations,  we  believe  that  the  DE  can 
best  determine  what  constitutes  a  single 
and  complete  cultivation  operation. 
Generally,  the  expansion  of  an  existing 
operation  would  be  contiguous  or  in 
close  proximify  to  the  existing 
operation.  It  should  be  further  noted  that 
this  NWP  only  applies  to  discharges 
required  for  the  cultivation  of 
cranberries  and  does  not  apply  to 
related  activities  such  as  warehouses, 
processing  plants,  or  parking  areas. 

We  believe  that  new  cranberry 
operations  are  not  burdened  with 
previous  investments  and  technology. 
Accordingly,  we  have  not  included  new 
cranberry  cultivation  operations  under 
tills  NWP. 

The  scope  of  the  nationwide  permit 
recommended  by  the  cranberry  industry 
is  greater  than  the  scope  which  we  have 
adopted  for  this  nationwide  permit. 
However,  we  considered  the  potential 
adverse  effects  on  the  environment,  both 
individually  and  cimiulatively.  other 
factors  of  the  public  Interest  and  the 
utilify  of  this  nationwide  permit 
considering  regional  differences  and  the 
likelihood  of  discretionary  authority 
being  exercised  at  the  time  a  district 
was  notified  about  a  pending  activify. 
For  those  activities  exceeding  10  acres 
we  believe  it  may  be  appropriate  for 
Division  and  District  ^^neers  to 


consider  a  regionally  based  general 
permit  That  type  of  negotiation  would 
exceed  the  scope  of  the  Investigation  of 
options  used  in  developing  this 
nationwide  permit 

Several  commenters  expressed 
concern  over  the  impacts  to  fish  and 
wildlife  resources  resulting  from  the 
removal  of  natural  vegetation.  It  is 
recognized  by  both  wildlife  experts  and 
the  cranberry  Industry  that  the 
replacement  of  natural  vegetation  with  a 
monoculture  of  cranberries  will  have  an 
adverse  effect  on  wildlife  values.  The 
diversity  of  wildlife  is  generally  reduced 
by  a  monoculture  environment. 
However,  wildlife  values  will  not  be 
eliminated  by  cranberry  beds  and 
reservoirs.  Some  species  will  be 
encouraged  in  these  areas.  Pond  or 
reservoir  modification  could  result  in 
increased  wetiand  acreage  by  flooding 
adjacent  uplands.  Reservoirs  may  also 
support  submerged  aquatic  vegetation 
and  open  water  areas  to  benefit 
fisheries  resources.  By  limiting  tiiis  NWP 
to  expansion  of  existing  facilities,  we 
believe  that  pristine  wildlife  habitat  is 
less  likely  to  be  adversely  impacted. 
Furthermore,  we  believe  that 
appropriate  mitigation  measures  can  be 
developed  during  the  notification 
process  to  minimize  the  adverse  effects 
to  wildlife  resources. 

Several  commenters  expressed  an 
objection  to  any  nationwide  permit  for 
cranberry  activities.  However,  we  have 
determined  that  the  activities  that  will 
be  authorized  by  this  nationwide  peraiit 
are  similar  in  nature  and  will  be 
properly  conditioned  so  that  they  will, 
both  individually  and  ciunulatively. 
have  only  minimal  adverse  effects  on 
the  environment  As  with  all  NWPs.  we 
will  be  monitoring  the  use  of  this  NWP 
and  if  it  appears  that  a  modification  or 
revocation  is  appropriate,  we  will 
initiate  such  action.  Furthermore,  we 
will  have  data  upon  which  to  reevaluate 
this  permit  when  It  expires  after  5  years. 

Finally,  to  address  regional 
differences  in  cranberry  production 
activities  we  are  encouraging  the  DEs  to 
work  with  the  states  and  industry 
concerning  the  need  for  and 
acc.eptablility  of  regional  conditions 
and/nr  general  permits. 

35.  Maintenance  Dredging  of  Existing 
Basins:  Many  commenters  indicated 
that  the  proposed  language  is  too  vague. 
Many  commenters  requested  that 
dredging  volumes  be  limited  and  that 
the  NWP  only  apply  to  uncontaminated 
sediments.  Several  commenters 
requested  a  better  understanding  of 
what  constitutes  a  Corps  approved 
disposal  site  and  whether  or  not  this 
would  include  any  other  site  other  than 
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an  upland  site.  Many  commentera 
indicated  that  maintenance  dredging 
should  only  occur  to  previous 
documented  depths.  Some  commenters 
requested  that  notincation  be  included 
in  the  NWP.  Some  commenters 
requested  that  the  NWP  exclude 
dredging  in  special  aquatic  sites. 

We  do  not  agree  with  the  approach  of 
placing  an  across  the  board  limitation 
on  dredging  volumes  because  this  would 
decrease  the  utility  of  the  NWP. 
However,  we  have  modified  the 
language  to  eliminate  vagueness  and 
more  clearly  define  the  intended 
limitations  for  use  of  the  NWP.  As  the 
proposed  language  states  the  NWP  is  for 
maintenance  and  is  therefore  not 
intended  for  new  work  dredging.  The 
modified  language  will  state 
maintenance  "to  the  lesser  of  previously 
authon2ed  depths  or  controlling  depths 
for  ingress/egress".  The  phrase  "or  a 
Corps  approved  disposal  site"  will  be 
deleted.  Areas  containing  contaminated 
sediments  have  generally  been 
previously  identified.  We  believe  that 
regional  conditioning  of  this  NWP  would 
be  the  appropriate  mechanism  to 
address  this  issue.  Regional  conditions 
can  be  developed  to  exclude  known 
contaminated  areas  (such  as  sites  on  the 
NPL)  or  to  require  testing  in  areas  of 
suspected  contamination.  Furthermore, 
we  are  encouraging  DEs,  where  there  is 
reason  to  believe  the  material  to  be 
dredged  is  contaminated,  to  consider 
exercising  discretionary  authority.  It 
should  be  pointed  out  that  the  NWP  is 
for  upland  disposal  only  and  does  not 
authorize  return  water  (see  NWP  16). 
Since  the  NWP  is  for  maintenance  for 
previously  authorized  work,  adverse 
effects  on  the  environment  have  already 
been  considered  or  are  expected  to  be 
minimal. 

36.  Boat  Ramps:  Several  commenters 
suggested  that  this  NWP  be  subject  to 
the  Notification  requirements.  The 
Corps  notes  that  no  fill  material  would 
be  allowed  to  be  discharged  into  special 
aquatic  sites  as  a  parameter  of  this 
NWP,  and  boat  launch  ramps  are 
exempt  from  NEPA  documentation  as 
per  33  CFR  part  325,  appendix  B.  Given 
this  and  the  discretionary  authority 
provisions,  we  believe  the  Notification 
requirement  would  be  unduly 
burdensome  upon  the  regulated  public. 
Several  commenters  suggested 
modifications  to  the  limitations  of  this 
NWP.  but  the  Corps  believes  this  NWP. 
as  written,  adequately  balances  the 
need  for  public  access  to  the  nation's 
waterways  while  protecting  aquatic 
resources.  The  wording  of  this  NWP  has 
been  changed  to  clarify  that  the  50  cubic 
yard  fill  limitation  pertains  to  fill  placed 


into  waters  of  the  United  States  and  that 
unsuitable  material  that  causes 
unacceptable  chemical  pollution  or  is 
structurally  unstable  is  not  authorized. 

37.  Emergency  Watenhed  Protection: 
Several  conunenters  Indicated  that  true 
emergency  situations  require  response 
in  less  than  30  days  and  requested 
notification  time  be  reduced  to  2  days. 
Another  commenter  suggested  the  DE 
should  have  discretion  to  wave  30  day 
PDN  procedure  if  emergency 
necessitates  immediate  action.  We  have 
retained  the  notification  requirement  for 
this  NWP.  However,  we  have  modified 
the  language  of  the  30-day  time  limit  to 
accommodate  true  emergency  situations. 
Under  the  revised  notification  a  project 
may  proceed  in  less  than  30  days 
provided  the  DE  has  completed  hit 
review  and  has  notified  the  permittee. 

Some  commenters  felt  SCS  approval 
will  not  carry  out  the  provisions  of 
section  404  since  flood  hazard  projects 
involve  work  in  waterways  which  result 
in  the  loss  of  fish  and  fish  habitat.  Other 
commenters  indicated  SCS  review 
abdicates  Corps  responsibility  for 
reviewing  proposals  and  protecting 
wetlands  and  waterways  and  does  not 
comply  with  NEPA.  Yet  another 
commenter  suggested  that  the  NWP  be 
expanded  to  cover  all  emergency  public 
flood  control  projects. 

We  disagree  that  the  substantive 
provisions  of  Section  404  or  NEPA  will 
be  avoided  by  this  NWP.  SCS,  hke  all 
other  Federal  agencies,  must  comply 
with  NEPA,  Fish  and  Wildlife 
Coordination  Act,  Endangered  Species 
Act,  and  all  other  Federal  statutes  and 
Executive  Orders.  In  addition,  the  DE 
has  the  opportunity  through  the  PDN 
process  to  determine  if  individual 
projects  have  more  than  minimal 
adverse  ejects  on  the  environment  and 
to  require  an  individual  permit.  We  also 
disagree  with  including  all  emergency 
public  flood  control  projects  since 
compliance  with  Federal  statutes  and 
Executive  Orders  could  not  be  assured. 

A  number  of  commenters 
recommended  such  restrictions  to  the 
NWP  as  authorizing  temporary 
structures  only,  excluding  stream 
channelization,  prohibiting  wetland 
modification  and  alteration  of  wetland 
hydrology  or  aquatic  organisms 
migratory  pathways.  We  disagree  that 
these  types  of  restrictions  are  necessary 
in  the  NWP  since  the  DE  will  have  the 
ability  to  review  individual  proposals  to 
determine  if  modifications  are  required 
or  if  the  adverse  effects  are  more  than 
minimal  thus  requiring  an  individual 
permit. 

Several  commenters  suggested  that 
emergency  plans  be  approved  by  State 


and  Federal  fish  and  wildlife  agencies 
and  EPA.  We  have  modified  the 
notification  process  to  include  the 
appropriate  natural  resource  agencies. 
However,  we  disagree  with  the 
recommendation  that  the  activity  must 
be  approved  by  these  agencies  during 
the  Corps'  PDN  process.  It  must  be 
noted,  however,  that  an  activity  must 
receive  a  specific  401  water  quality 
certification  in  those  circumstances 
where  a  state  has  denied  water  quality 
certification  for  the  NWP  authorization. 

Several  commenters  requested  that 
the  term  "emergency"  be  defined  and 
type  and  extent  of  projects  authorized 
should  be  clarified.  The  Corps  has 
defined  the  term  "emergency"  at  33  CFR 
32S.2(e)(4),  an  !  SCS  exigency  is  defined 
in  7  CFR  pail  6*4.  aIm.  7  CFR  part  624 
contains  a  description  of  the  type  of 
projects  which  would  be  authorized. 

The  Forest  Service  has  requested  that 
its  Emergency  Burned  Area 
Rehabihtation  activities  should  be 
included  in  this  NWP.  We  have 
considered  their  request  and  have 
expanded  this  NWP  to  include  activities 
done  by  or  funded  by  the  Forest  Service 
under  their  Burned-Area  Emergency 
Rehabilitation  Handbook. 

38.  Cleanup  of  Hazardous  and  Toxic 
Waste:  The  Corps  recognizes  a  potential 
lack  of  Section  404  considerations  in 
cleanup  orders  and  has  included  the 
notification  requirement  with  this  NWP 
to  allow  adequate  review  of  any  adverse 
effects  on  the  environment.  Three 
commenters  suggested  that  a  wetland 
delineation  is  not  necessary,  but  we 
believe  they  are  necessary  in  order  to 
assess  potential  impacts  as  part  of  the 
notification  process.  A  number  of 
commenters  recommended  that  this 
NWP  not  be  implemented  in  view  of  the 
potential  for  significant  adverse 
environmental  impacts  associated  with 
cleanups  of  hazardous  or  toxic  wastes. 
However,  the  Corps  believes  that  this 
NWP  is  appropriate,  and  that  the 
aquatic  environment  will  benefit  from 
expeditious  cleanup  of  such  areas. 

39.  Reserved. 

Agricultural  Discharges  (Proposed  as 
NWP  39):  Most  commenters  were 
confused  regarding  the  type  of  activities 
that  would  be  permitted  under  this  NWP 
since  Section  404(f)  exempts  normal 
farming  activities.  Also,  many  were 
confused  by  the  preamble  language 
which  discussed  authorizing  discharges 
for  silvacultural  and  aquacultural 
activities,  as  well  as  agricultural 
activities.  Accordingly,  many 
commenters  indicated  the  NWP  was 
either  too  open-ended  or  too  restrictive. 
Many  commenters  felt  the  NWP  would 
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not  be  useful  to  the  agricultural 
community. 

We  originally  intended  to  cover 
silvacultural  and  aquacultural  activities 
under  this  NWP  but  those  activities 
were  dropped  prior  to  publishing  the 
proposed  rule.  We  agree  the  NWP  as 
proposed  has  little  utility  and  have 
dropped  it  from  the  final  rule. 

40.  Farm  Buildings:  Many  commenters 
opposed  this  NWP  and  stated  that  it 
was  vague  and  too  broad,  and 
questioned  its  need.  Several 
commenters  expressed  the  need  to 
define  "agricultural  related  structures" 
and  "farming  activities",  as  well  as  to 
establish  size  limitations.  These 
commenters  were  concerned  that  large 
production  facilities  i.e.  fertilizer  plants, 
processing  and  boarding  facilities,  and 
other  commercial  structures  would  be 
authorized  by  this  NWP. 

We  share  the  concerns  of  the  above 
commenters  and  have  provided 
limitations  and  removed  "agricultural 
related  structures  necessary  for  farming 
activities"  from  the  NWP.  This  NWP 
will  authorize  farm  buildings  such  as 
equipment  sheds,  supply  storage,  animal 
housing  and  production  facilities  located 
on  a  farm  or  ranch.  The  fill  for  these 
buildings  and  associated  grounds  will  be 
limited  to  the  minimum  necessary,  and 
shall  not  involve  filling  more  than  one 
acre  of  farmed  wetlands. 

Many  commenters  stated  that  these 
agricultural-related  structures  were  non- 
water  dependent  and  would  result  in 
large  cumulative  losses  to  weUands. 
While  most  commenters  recognized  the 
applicability  of  this  NWP  to  only  farmed 
wetlands  in  agricultural  production, 
there  was  concern  for  the  loss  of  the 
functions  and  values  these  farmed 
wetlands  possess.  Several  commenters 
stated  concern  for  the  release  of 
pesticides  and  pollutants  to  ground  and 
surface  waters  during  flooding.  Also, 
that  allowing  agricultural  related 
structures  in  farmed  wetlands  was 
counter  to  national  efforts  to  discourage 
construction  in  flood  prone  areas. 
Another  commenter  expressed  cpncem 
for  the  loss  to  prairie  potholes,  playas. 
and  vernal  pools  as  a  result  of  this 
NWP. 

We  believe  that  impacts  to  farmed 
wetlands  will  be  minimized  in 
accordance  with  section  404  condition 
number  4.  Also,  that  construction  of 
structures  in  flood  prone  areas  would 
most  often  be  elevated  to  avoid  flooding 
and  that  this  loss  in  flood  storage  would 
be  minimal  both  individually  and 
cumulatively.  We  believe  the  release  of 
pollutants  as  a  result  of  flooding  would 
be  rare  and  should  this  occur  the 
impacts  would  be  localized  and  have 
minimal  effect.  Furthermore,  we  have 


clarified  that  this  NWP  does  not 
authorize  discharges  into  prairie 
potholes,  playa  lakes,  or  vernal  pools. 

Several  commenters  requested  that 
this  NWP  should  be  subject  to  the 
notification  procedures  and  include  a 
delineation  of  special  aquatic  sites,  and 
that  the  NWP  be  coordinated  with  the 
federal  resource  agencies.  One 
commenter  expressed  concern  that  this 
NWP  would  set  a  precedent  for  allowing 
all  types  of  buildings  in  wetlands. 
Another  commenter  recommended  that 
all  building  pads  and  foundations  up  to 
3.000  square  feet  in  rural  areas  be 
subject  to  this  NWP.  One  commenter 
believed  that  agricultural  related 
structures  would  be  constructed  and 
then  their  use  converted  to 
nonagricultural  purposes. 

We  believe  that  notification  and 
delineation  of  special  aquatics  sites  is 
unnecessary  since  this  NWP  only 
applies  to  farmed  wetiands  that  are 
currently  in  agricultural  production,  and 
further,  this  NWP  has  been  modified  to 
limit  the  disturbance  to  one  acre  of 
farmed  wetlands.  The  farmed  wetland 
designation  is  assigned  by  the  Soil 
Conservation  Service.  We  do  not  agree 
that  this  would  be  setting  a  precedent, 
since  there  are  specific  conditions  and 
limitations  to  the  types  of  activities 
authorized  by  this  NWP.  For  this  reason, 
we  do  not  agree  with  the 
recommendation  to  allow  all  building 
pads  and  foundations  in  wetlands  in 
rural  areas.  Furthermore,  we  believe  it  is 
unlikely  that  a  farm  building  would  be 
constructed  and  then  its  use  converted 
to  some  use  other  than  farming. 

One  commenter  asked  whether  the 
NWP  applied  to  silvicultural  and 
aquacultural  related  buildings  or 
structures.  A  few  commenters  stated 
that  the  NWP  was  necessary  to 
maintain  farming  operations  and 
suggested  ways  to  minimize  impacts. 
Silvicultural  and  aquacultural  related 
buildings  or  structures  are  not 
authorized  by  this  NWP.  We  agree  that 
the  NWP  would  benefit  farming 
operations  and  that  minimising  impacts  ' 
is  required. 

Nationwide  Permit  Conditions 

General  Cbnditions 

Several  of  the  commenters  questioned 
the  incorporation  of  the  BMPs  into  the 
NWP  Conditions.  They  believed  that  the 
BMPs  are  impractical,  impossible  to 
achieve,  and  may  constitute  a  taking. 
They  felt  that  they  are  too  vague  to  be 
enforceable  or  easily  complied  with,  and 
that  failure  of  a  prospective  permittee  to 
comply  with  a  condition  should  not 
trigger  an  enforcement  action.  The 
Corps  disagrees  with  these  comments. 


The  BMPs  are  now  being  included  as 
conditions  in  order  to  make  them  more 
enforceable.  Flexibility  is  built  into  the 
conditions  in  response  to  differing 
conditions  throughout  the  nation.  The 
conditions  do  not  constitute  a  taking  of 
private  property,  and  we  maintain  that 
enforcement  actions  are  appropriate  in 
instances  where  a  permittee  fails  to 
adhere  to  the  conditions. 

1.  Navigation:  In  response  to 
comments  questioning  the  change  from 
previous  policy  on  navigation,  the  Corps 
believes  the  proposed  wording  is  more 
appropriate  in  that  navigational 
interests  are  better  protected. 

2.  Proper  Maintenance:  There  were  no 
comments  on  this  condition  and  it  is 
being  adopted  as  proposed. 

3.  Erosion  and  Siltation:  Several 
comments  were  directed  at  the 
"vagueness"  of  the  wording  of  this 
condition.  The  Corps  believes  that 
parameters  should  not  be  specified  in 
that  erosion  and  siltation  control 
methods  vary  throughout  the  nation. 

4.  Aquatic  Life  Movement  Several 
comments  requested  that  the  Corps 
define  activities  which  may 
substantially  disrupt  aquatic  life 
movements,  and  others  suggested  that 
the  Corps  require  culverts  be  designed 
to  facilitate  passage  of  aquatic 
organisms.  The  Corps  believes  that  this 
condition  is  sufficiently  clear,  and  that  it 
is  not  reasonable  or  practical  for  the 
suggestion  to  be  included  as  an  NWP 
condition.  We  did  modify  this  condition 
that  this  condition  also  pertains  to 
species  which  normally  migrate  through 
the  area  as  well  as  indigenous  species. 

5.  Equipment  There  were  no 
comments  on  this  condition  and  it  is 
being  adopted  as  proposed. 

6.  Regional  and  Case-by-Case 
Conditions:  There  were  no  comments  on 
this  condition  and  it  Is  being  adopted  as 
proposed. 

7.  Wild  and  Scenic  Rivers:  In 
response  to  comments  that  state  Wild  ft 
Scenic  Rivers  and  state  or  national 
Outstanding  Resource  Waters  be  added, 
the  Corps  believes  this  is  neither 
reasonable  nor  practical. 

8.  Tribal  Rights:  In  response  to  a 
comment  that  tribes  should  be  informed 
of  NWP  activities,  the  Corps  believes 
the  condition  as  worded  is  sufficient  to 
protect  tribal  rights. 

9.  Water  Quality  Certification:  This 
subject  has  been  addressed  in  detail  In 
Section  330.4(c).  After  considerable 
review  of  all  comments,  this  condition 
has  been  retained  as  proposed. 

10.  Coastal  Zone  Management:  This 
subject  has  been  addressed  in  detail  in 
section  330.4(d).  After  considerable 
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review  of  all  comments,  this  condition 
has  been  retained  as  proposed. 

11.  Endangered  Species:  The  majority 
of  commenten  objected  to  the  use  of  the 
language  "or  species  proposed  for  such 
designation"  as  being  too  vague  and 
uncertain.  Concern  was  also  expressed 
that  such  language  implies  that  the 
Corps  is  giving  such  species  status  they 
are  not  entitled  to  under  the  Endangered 
Species  Act.  This  term  is  defined  in  the 
ESA  and  is  used  in  that  context  in  this 
regulation.  Other  commenters  expressed 
concern  relative  to  the  removal  of 
section  7  constiltation  requirements  from 
this  conditioa  This  requirement  is  now 
located  in  $  330.4(f).  After  careful 
evaluation  of  all  comments,  the 
language  of  this  condition  has  been 
retained  »vith  only  minor  revisions. 

12.  Historic  Properties:  Many 
commenters  objected  to  the  term 
"potentially  eligible  for  listing"  as  being 
too  uncertain.  We  have  replaced 
"potentially"  with  "which  the 
prospective  permittee  has  reason  to 
believe  may  be"  to  clarify  this 
statement 

Other  commenters  felt  that  this 
condition  does  not  adequately  address 
the  Corps  responsibilities  under  the 
NHPA.  We  disagree.  The  Corps 
procedures  as  outlined  in  this  NWP 
condition  comply  with  the  requirements 
of  33  CFR  325  appendix  C,  which 
implements  36  CFR  800  and  fully 
satisfies  the  requirements  of  the  NHPA. 

13.  Notification:  We  received  a  large 
number  of  comments  relating  to  this 
condition.  Our  response  to  these 
comments  has  been  addressed  in  the 
preamble  at  section  330.1(e]  and  in  the 
General  Comments  for  all  NWPs.  We 
have  modified  the  language  concerning 
the  30-day  advance  notification  to 
address  those  concerns  for  emergency 
situations.  We  have  also  added  a 
process  requiring  notification  of  the 
natural  resource  agencies  and 
solicitation  of  their  comments.  As  noted 
previously  in  this  document,  we  have 
selected  Mitigation  Option  2  as  a  part  of 
the  notification  requirement.  The 
language  of  this  condition  reflects  this 
decision. 

In  addition,  in  an  effort  to  assist  the 
DE  in  obtaining  information  needed  by 
the  Corps  to  satisfy  the  requirements  of 
the  ESA  and  NHPA.  we  have  included  a 
requirement  that  prospective  permittees 
include  a  statement  in  the  PDN 
certifying  that  they  have  contacted  the 
apprc^triate  resource  agencies  regarding 
the  efiects  of  the  proposed  activity  on 
endangered  or  threatened  species  and/ 
or  their  critical  habitat,  and  on  historic 
properties.  This  statement  should  also 
include  any  information  provided  by  the 
USFWS  and  NMFS  regarding  the 


presence  of  any  endangered  or 
threatened  species  and/ or  their  critical 
habitat  in  or  near  the  permit  area  that 
may  be  affected  by  the  proposed 
activity,  and  from  the  SHPO  regarding 
the  presence  of  any  historic  property  in 
the  permit  area  that  may  be  affected  by 
the  proposed  activity.  This  provision 
does  not  require  the  prospective 
permittee  to  delay  transmittal  of  the 
PDN  until  USFWS/NMFS  and/or  the 
SHPO  provide  information.  It  does 
require  that  the  prospective  permittee 
contact  these  agencies  to  determine 
whether  any  information  is  available. 
Furthermore,  we  encourage  prospective 
permittees  to  contact  these  agencies  at 
any  time  concerning  these  issues,  even 
for  those  NWT  activities  that  do  not 
require  notification  to  the  DE  to  assure 
compliance  «vith  ESA  and  NHPA. 

Section  404  Only  Conditions 

1.  Water  Supply  Intakes:  Three 
commenters  requested  that  "proximity" 
to  water  supply  intakes  be  defined.  We 
believe  that  it  would  not  be  prudent  to 
place  a  specific  restriction  on  the 
distance  bom  a  water  supply  intake  on 
a  national  level. 

2.  Shellfish  Production:  Several 
commenters  requested  clarification  or 
modification  of  this  condition,  but  the 
Corps  believes  this  would  be 
inappropriate  on  a  national  level. 

3.  Suitable  Material:  Several 
commenters  recommended  modification 
of  this  condition,  or  that  we  include 
EPA's  list  of  toxins  and  toxic  amounts. 
Including  such  a  list  is  not  feasible  in 
that  the  condition  would  have  to  be 
modified  each  time  EPA's  list  is 
modified. 

4.  Mitigation-  The  title  of  this 
condition  and  the  condition  itself  have 
been  modified  to  state  that  discharges  of 
dredged  or  fill  material  must  be 
minimized  or  avoided  to  the  maximimi 
extent  practicable  at  the  project  site, 
unless  the  Effi  has  approved  a 
compensation  mitigation  plan  for  the 
specific  regulated  activity. 

5.  Spawning  Areas:  Several 
commenters  recommended  that  this 
condition  be  expanded  to  include 
avoidance  of  other  activities  or  that  all 
discharges  in  spawning  areas  during 
spawning  seasons  be  prohibited.  The 
Corps  finds  this  unduly  restrictive  and 
believes  that  the  wordiing,  as  adopted, 
provides  adequate  protection. 

6.  Obstruction  of  High  Flows:  There 
were  no  comments  on  this  condition  and 
it  is  being  adopted  as  proposed. 

7.  Adverse  Impacts  From 
Impoundmeots:  The  Corps  is  in 
agreement  with  a  recommendation  to 
modify  the  wording  of  this  condition  to 


require  minimization  to  the  maximum 
extent  practicable. 

8.  Waterfowl  Breeding  Areas-  Several 
commenters  recommended  that  this 
condition  should  be  expanded  to  include 
avoidance  of  other  activities  or 
protection  of  additional  resources,  but 
we  believe  this  is  unreasonable  and 
impractical  and  that  the  condition  as 
worded  provides  sufficient  protection. 

9.  Removal  of  Temporary  Fills:  One    v 
commenter  requested  that  establishment 
of  pre-existing  soil,  vegetation  and 
hydrologic  conditions  should  also  be 
required.  The  Corps  believes  that 
restoration  of  pre-existing  contours  ia 
sufficient. 

Discretionary  Autiiority 

In  addition  to  the  NWP  conditions 
being  required  by  the  Chief  of  Engineers, 
the  division  and  district  engineers  may 
add  regional  conditions  or  revoke  NWP 
authorization  for  some  or  portions  of  the 
NWPs.  Regional  conditions  may  also  be 
required  by  state  Section  401  water 
quality  certification  or  for  state  coastal 
zone  consistency.  When  a  State  has 
denied  Section  401  Water  Quality 
Certification  or  disagreed  with  the 
Corps  consistency  determination  for  an 
NWP  as  of  the  efiective  date  of  the 
NWPs,  the  Corps  will  deny  those 
affected  activities  without  prejudice  on 
the  effective  date.  Subsequently,  to 
perform  these  activities  the  applicant 
must  obtain  a  section  401  Water  Quality 
Certification  or  consistency  certification 
from  the  State.  District  Engineers  will 
announce  regional  conditions  or 
revocations  by  issuing  local  public 
notices.  Information  on  regional 
conditions  and  revocations  can  be 
obtained  from  the  appropriate  district 
engineer  as  indicated  below. 

Alabama 

Mobile  District  Eagineer,  ATTN: 
CESAM-OP-S.  P.O.  Box  2288,  Mobile, 
AL  36628-0001. 

Alaska 

Alaska  District  Engineer.  ATTN: 
CENPA-CO-R,  P.O.  Box  806, 
Anchorage,  AK  90506-0686. 

Arizona 

Lot  Angeles  District  Engineer,  ATTN: 
CESPL-CO-R,  P.O.  Box  2711,  Los 
Angeles,  CA  90053-2325. 

Arkansas 

Little  Rock  District  Engineer,  ATTN: 
CESWL-CO-P.  P.O.  Box  867.  Uttle  Rock. 
AR  72203-0867. 
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California 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-O,  650  Capitol  Mall, 
Sacramento,  CA  95814-4794. 

Colorado 

Albuquerque  District  Engineer.  ATTN: 
CESWA-CO-R,  P.O.  Box  1680. 
Albuquerque,  NM  67103-1580. 

Connecticut 

New  England  Division  Engineer, 
ATTN:  CENED-OD-R,  424  Trapelo 
Road,  Waltham.  MA  02254-9149. 

Delaware 

Philadelphia  Distinct  Engineer.  ATTN: 
CENAP-OP-R,  U.S.  Custom  House,  2nd 
and  Chestnut  Street,  Philadelphia,  PA 
19106-2991. 

Florida 

Jacksonville  District  Engineer.  ATTN: 
CESAI-RD,  P.O.  Box  4970.  Jacksonville. 
FL  32232-0019. 

Georgia 

Savannah  District  Engineer,  ATTN: 
CESAS-OP-F,  P.O.  Box  888,  Savannah. 
GA  31402-0889. 

Hawaii 

Honolulu  District  Engineer.  ATTN: 
CEPOD-CO-O,  Building  230.  Fort 
Shafter,  Honolulu.  HI  96858-5440. 

Idaho 

Walla  Walla  District  Engineer,  ATTN: 
CENPW-OP-RF,  Building  602.  City- 
County  Airport.  Walla  Walla.  WA 
99362-9265. 

Illinois 

Rock  Island  District  Engineer.  ATTN: 
CENCR-OI>-S,  Clock  Tower  Building, 
Rock  Island.  IL  61201-2004. 

Indiana 

Louisville  DisUict  Engineer.  ATTN: 
CEORL-OR-P.  P.O.  Box  59.  Louisville. 
KY  40201-0059. 

Iowa 

Rock  Island  Distiict  Engineer.  ATTN: 
CENCR-OD-S.  Clock  Tower  Building. 
Rock  Island.  IL  61201-2004. 

Kansas 

Kansas  City  Distinct  Engineer.  ATTN: 
CEMRK-OD-P,  700  Federal  Building.  601 
E.  12th  Sti^et  Kansas  City.  MO  64106- 
2886. 

Kentucky 

Louisville  District  Engineer.  ATTN: 
CEORL-OR-F.  P.O.  Box  59.  Louisville. 
KY  40201-0059. 


Louisiana 

New  Orleans  District  Engineer.  ATTN: 
CELMN-OD-S,  P.O.  Box  60267,  New 
Orleans,  LA  70160-0267. 

Maine 

New  England  Division  Engineer. 
ATTN:  CENED-Or>-R,  424  Trapelo 
Road.  Waltham,  MA  02254-0149. 

Maryland 

Baltimore  District  Engineer,  ATTN: 
CENAB-OP-R.  P.O.  Box  1715.  Baltimore. 
MD  21203-1715. 

Massachusetts 

New  England  Division  Engineer. 
ATTN:  CENED-OD-R,  424  Trapelo 
Road.  Waltham,  MA  02254-«149. 

Michigan 

Detroit  District  Engineer.  ATTN: 
CENCE-CO-L.  P.O.  Box  1027,  Detroit. 
MI  48231-1027. 

Minnesota 

St.  Paul  District  Engineer.  ATTN: 
CENCS-CO-R,  180  Kellogg  Blvd.  E.. 
Room  1421.  St.  Paul.  MN  55101-1470. 

Mississippi 

Vicksburg  District  Engineer,  ATTN: 
CELMK-OD-F,  3515  1-20  Frontage  Road, 
Vicksburg,  MS  39160-5191. 

Missouri 

Kansas  City  Distiict  Engineer,  ATTN: 
CEMRK-OD-P,  700  Federal  Building,  601 
E.  12th  Street,  Kansas  City,  MO  64106- 
2886. 

Montana 

Omaha  District  Engineer.  ATTN: 
CEMRO-OP-R.  P.O.  Box  5.  Omaha,  NE 
68101-0005. 

Nebraska 

Omaha  Distiict  Engineer.  ATTN: 
CEMRO-OP-R,  P.O.  Box  5,  Omaha,  NE 
68101-0005, 

Nevada 

Sacramento  District  Engineer.  ATTN: 
CESPK-CO-O,  650  Capitol  Mall. 
Sacramento,  CA  95814-4794. 

New  Hampshire 

New  England  Division  Engineer, 
ATTN:  CENED-OD-R,  424  Trapelo 
Road.  Waltham.  MA  02254-0149. 

New  Jersey 

Philadelphia  DisUict  Engineer.  ATTN: 
CENAP-OP-R.  U.S.  Custom  House.  2nd 
and  Chestnut  Street.  Philadelphia.  PA 
19106-2991. 


New  Mexico 

Albuquerque  Distirict  Engineer,  ATTN: 
CESWA-CO-R.  P.O.  Box  1580, 
Albuquerque,  NM  87103-1580. 

New  York 

New  York  District  Engineer,  ATTN: 
CENAN-OP-R.  26  Federal  Plata,  New 
York,  NY  10278-0090. 

North  Carolina 

Wilmington  District  Engineer,  ATTN: 
CESAW-CO-E,  P.O.  Box  188a 
Wilmington.  NC  28402-1890. 

North  Dakota 

Omaha  District  Engineer,  ATTN: 
CEMRO-OP-R.  P.O.  Box  5.  Omaha.  NE 
68101-0005. 

Ohio 

Huntington  DisUict  Engineer.  ATTN: 
CEORH-OR-F.  502  8th  SUeet. 
Huntington.  WV  25701-2070. 

Oklahoma 

Tulsa  District  Engineer,  ATTN: 
CESWT-Od-RF,  P.O.  Box  61.  Tulsa.  OK 
74121-0061. 

Oregon 

Portland  District  Engineer,  ATTN: 
CENPP-PL-R.  P.O.  Box  2946,  Portland. 
OR  97208-2946. 

Pennsylvania 

Baltimore  District  Engineer,  ATTN: 
CENAB-OP-R,  P.O.  Box  1715,  Baltimore. 
MD  21203-1715. 

Rhode  Island 

New  England  Division  Engineer, 
ATTN:  CENED-OD-R.  424  Trapelo 
Road,  Waltham,  MA  02254-9149. 

South  Carolina 

Charieston  DisUict  Engineer.  ATTN: 
CESAC-CO-P,  P.O.  Box  919,  Charieston. 
SC  29402-0919. 

South  Dakota 

Omaha  DisUict  Engineer,  ATTN: 
CEMRO-OP-R,  P.O.  Box  5,  Omaha,  NE 
68101-0005. 

Tennessee 

Nashville  DisUict  Engineer,  ATTN: 
CEORN-OR-F.  P.O.  Box  107a  Nashville, 
TN  37202-107a 

Texas 

Ft.  Worth  District  Engineer,  ATTN: 
CESWF-OD-0,  P.O.  Box  17300,  Ft. 
Worth,  TX  76102-0300. 

Utah 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-O,  650  Capitol  Mall. 
Sacramento,  CA  95814-4794. 
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Vermont 

New  England  Division  Engineer. 
ATTN:  CENED-OD-R.  424  Trapelo 
Road.  Waltham.  MA  02254-9140. 

Virginia 

Norfolk  District  Engineer.  ATTN; 
CENAO-OP-P.  803  Front  Street. 
Norfolk.  VA  23510-1096. 

Washington 

Seattle  District  Engineer.  ATTN: 
CENPS-OP-RG.  P.O.  Box  0-3755. 
Seattle.  WA  98124-2255. 

West  Virginia 

Huntington  District  Engineer,  ATTN; 
CEORH-OR-F.  502  8th  Street. 
Huntington.  WV  25701-2070. 

Wisconsin 

St.  Paul  District  Engineer.  ATTN; 
CENCS-CO-R,  1421  USPO  &  Custom 
House.  St.  Paul  MN  55101-9806. 

Wyoming 

Omaha  District  Engineer.  ATTN: 
CEMRO-OP-R.  P.O.  Box  5.  Omaha.  NE 

68101-0005. 

District  of  Columbia 

Baltimore  District  Engineer.  ATTN: 
CENAB-OP-R.  P.O.  Box  1715.  Baltimore. 
MD  2120^-1715. 

Pacific  Territories 

Honoluhi  District  Engineer.  ATTN: 
CEPOD-CO-O.  Building  23a  Fort 
Shafter.  Honolulu.  HI  96858-5440. 

Puerto  Rico  &  Virgin  Is 

Jacksonville  District  Engineer,  ATTN: 
CESA)-RD.  P.O.  Box  4e7a  lacksonville. 
FL  32232-0019. 

Environmental  Documentation 

We  have  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quahty 
of  the  human  environment. 
Environmental  documentation  has  been 
prepared  for  each  nationwide  permit 
Accordingly,  for  actions  where  there  is 
other  Federal  agency  involvement,  there 
is  no  need  to  conduct  an  independent 
review  of  the  other  Federal  agency's 
NEPA  documentation  under  40  CFR 
1506.3(c).  The  Corps  documentation 
includes  an  environmental  assessment 
and,  where  relevant,  a  section  404(b)(1) 
Guidelines  compliance  review.  Copies  of 
these  documents  are  available  for 
inspection  at  the  office  of  the  Chief  of 
Engineers  and  at  each  Corps  district 
office.  Based  on  these  documents  the 
Corps  has  determined  that  the  NWPs 
comply  with  the  requirements  for 
issuance  under  general  permit  authority. 


Note  1— The  Department  of  the  Army  has 
determined  that  this  document  does  not 
contain  a  major  rule  requiring  a  regulatory 
impact  anatyvie  onder  Execative  Order  12291 
because  it  «viU  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more  and  it 
will  not  result  in  a  major  increase  in  costs  or 
prices. 

Note  X— The  term  "he"  and  its  derivatives 
used  in  these  regulations  are  generic  and 
should  be  considered  as  applying  to  both 
male  and  female. 

I  hereby  certify  that  this  matter  will 
have  no  significant  negative  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  and  intent  of  the 
Regulatory  Flexibility  Act.  5  U.S.C  601 
et  seq. 

Ust  of  Subiwrtt  ia  33  CFR  Put  330 

Administrative  practice  and 
procedure.  Intergovernmental  relations. 
Navigation  (water).  Water  pollution 
control.  Waterways. 

Dated:  November  12, 1991. 
Approved: 
Nancy  P.  Dora, 

Assistant  Secretary  of  the  Army,  (Civil 
Works). 

Accordingly.  33  CFR  part  330  is 
revised  to  read  as  follows: 

PART  330-NATIONWIDE  PERMIT 
PROGRAM 

330.1  Purpose  and  policy. 

330.2  Definitions. 

330.3  Activities  occurring  before  certain 
dates. 

330.4  Conditions,  limitations,  and 
restrictioiis. 

330.5  Issuing,  modifying,  suspending,  or 
revoking  nationwide  permits  and 
authorizations. 

330.6  Authorization  by  nationwide  permit 

Appenaix  A  to  Part  330— NatiMmida  PMnits 
and  Condidoiu 

Authority:  33  U.S.C.  401  et  seq.:  33  U.S.C 
1344:  33  U.S.C  1413. 

9  33ai    Purpo—  and  poNcy. 

(a)  Purpose.  This  part  describes  the 
policy  and  procedures  used  in  the 
Department  of  the  Army's  nationwide 
permit  program  to  issue,  modify, 
suspend,  or  revoke  nationwide  permits; 
to  identify  conditions,  limitations,  and 
restrictions  on  the  nationwide  jjermits; 
and.  to  identify  any  procedures,  whether 
required  or  optional  for  authorization 
by  nationwide  permits. 

(b)  Nationwide  permits.  Nationwide 
permits  (NWPs)  are  a  type  of  general 
permit  issued  by  the  Chief  of  Engineers 
and  are  designed  to  regulate  with  little, 
if  any.  delay  or  paperwork  certain 
activities  having  minimal  impacts.  The 
NWPs  are  proposed,  issued,  modified, 
reissued  (extended],  and  revoked  from 


time  to  time  after  an  opportunity  for 
public  notice  and  comment.  Proposed 
NWPs  or  modifications  to  or  reissuance 
of  existing  NWPs  will  be  adopted  only 
after  the  Corps  gives  notice  and  allows 
the  public  an  opportunity  to  comment  on 
and  request  a  public  hearing  regarding 
the  proposals.  The  Corps  will  give  full 
consideration  to  all  comments  received 
prior  to  reaching  a  final  decision. 

(c)  Terms  and  conditions.  An  activity 
is  authorized  under  an  NWP  only  if  that 
activity  and  the  permittee  satisfy  all  of 
the  NWFs  terms  and  conditions. 
Activities  that  do  not  qualify  for 
authorization  under  an  NWP  still  may 
be  authorized  by  an  individual  or 
regional  general  permit  The  Corps  will 
consider  unauthorized  any  activity 
requiring  Corps  authorization  if  that 
activity  is  under  construction  or 
completed  and  does  not  comply  with  all 
of  the  terms  and  conditions  of  an  NWP, 
regional  general  permit  or  an  individual 
permit.  The  Corps  will  evaluate 
unauthorized  activities  for  enforcement 
action  under  33  CFR  part  328.  The 
district  engineer  (DE)  may  elect  to 
suspend  enforcement  proceedings  if  the 
permittee  modifies  his  project  to  comply 
with  an  NWP  or  a  regional  general 
permit  After  considering  whether  a 
violation  was  knowing  or  intentional 
and  other  indications  of  the  need  for  a 
penalty,  the  DE  can  elect  to  terminate  an 
enforcement  proceeding  with  an  after- 
the-fact  authorization  under  an  NWP.  if 
all  terms  and  conditions  of  the  NWP 
have  been  satisfied,  either  before  or 
after  the  activity  has  been 
accomplished. 

(d)  Discretionary  authority.  District 
and  division  engineers  have  been 
delegated  a  discretionary  authority  to 
suspend,  modify,  or  revoke 
authorizations  under  an  NWP.  This 
discretionary  authority  may  be  used  by 
district  and  division  engineers  only  to 
further  condition  or  restrict  the 
applicability  of  an  NWP  for  cases  where 
they  have  concerns  for  the  aquatic 
environment  under  the  Clean  Water  Act 
section  404(b)(1)  Guidelines  or  for  any 
factor  of  the  public  interest.  Because  of 
the  nature  of  most  activities  authorized 
by  NWP.  district  and  division  engineers 
will  not  have  to  review  every  such 
activity  to  decide  whether  to  exercise 
discretionary  authority.  The  terms  and 
conditions  oif  certain  NWPs  require  the 
DE  to  review  the  proposed  activity 
before  the  NWP  andiorizes  its 
construction.  However,  the  DE  has  the 
discretionary  authority  to  review  any 
activity  authorized  by  NWP  to 
determine  whether  the  activity  complies 
with  the  NWP.  If  the  DE  finds  that  the 
proposed  activity  would  have  more  than 
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minimal  individuai  or  cwnalaWva  net 
adveraa  effects  on  the  environmeni  er 
otherwiM  may  be  contrary  to  the  pi^tUe 
interest.  Im  than  modify  the  NWP 
authorization  to  reduce  or  eliaiinata 
those  adverse  effects,  or  ha  shaQ 
iostmct  the  prospective  permittee  to 
apply  for  a  regional  general  permit  or  an 

indiviflual  permit  Discretionary 

authority  is  also  discussed  at  33  CFR 
330.4(e)  and  330.5. 

{9i\ Notifications.  [\\  In  moat  cases, 
permittees  may  proceed  with  activities 
authorized  by  NWPs  without  notifying 
the  DE.  However,  the  prospective 
permittee  should  carefully  review  the 
language  of  the  NWP  to  ascertain 
whetfter  he  must  notify  the  DE  prior  to 
commencing  the  authorized  activity.  For 
NWPi  requiring  advance  notification, 
such  notification  must  be  made  in 
writing  as  earty  as  possible  prior  to 
commencing  the  proposed  activity.  The 
permittee  may  presume  that  his  project 
quahfies  for  the  NWP  unless  he  is 
otherwise  notified  by  the  XSE  within  a 
30-day  period.  The  30-dny  period  starts 
on  the  date  of  receipt  of  the  notification 
in  the  Corps  district  ofRce  and  ends  30 
calendar  days  later  regardless  of 
weekends  or  holidays.  Ff  the  DE  notiHes 
the  prospective  permittee  that  the 
notification  is  incomplete,  a  new  30-dey 
period  will  commence  upon  receipt  of 
the  revised  notification.  The  prospective 
permittee  may  not  proceed  with  the 
proposed  activity  before  expiration  of 
the  30-day  period  unless  otherwise 
notified  by  the  DE.  If  the  DE  fails  to  act 
within  (he  3(M)ay  p^iod.  he  must  use 
,the  procedures  oir33  CFR  33D.5  in  order 
(o  modify,  suspend,  or  revoke  the  NWP 
aetkorization. 

[Z)  The  DB  wfH  review  the  notification 
and  may  add  activity^speci^  conditions 
to  enswe  (hat  the  activity  complies  with 
the  terms  and  conditions  of  the  NWP 
and  that  the  adverse  impacts  on  tfie 
aquatic  envfronment  and  other  aspects 
of  the  pttblic  interest  are  indrvidQaRy 
and  eumelativefy  minimal. 

(3)  For  some  NWPs  hivohring 
discharges  into  wetfands.  the 
notification  must  include  a  wetland 
deliaeation.  The  DE  will  review  the 
notification  and  determine  if  the 
individual  and  cumulative  adverse 
esviroBmentai  effects  are  more  than 
miaimal  If  tha  adverse  effects  are  more 
than  minimal  the  DE  will  notify  the 
prospective  permittee  that  an  individual 
peraut  is  required  or  that  the 
prospective  permittee  may  profiose 
meeseres  to  mitigate  the  loss  o^  special 
aquatic  sites,  including  wetlands,  to 
reduce  the  adverse  impacts  to  minunaL 
The  prospective  petnittee  may  elect  to 
propose  mftigetion  with  the  original 


notiOcatioB.  Tha  DE  «wiU  consider  that 
proposed  mitigadoa  when  dacidina  if 
the  impacts  are  minimal.  The  DE  uaD 
add  activity-specific  conditions  to 
ensure  that  the  mitigation  wiU  be 
aroomplished  If  samcient  mitifatioa 
cannot  be  developed  to  reduce  the 
adverse  environmental  effects  to  the 
minima)  kevel  tha  DB  wil  not  allow 
authorization  under  the  NWP  and  wiR 
iaatrvct  the  preipectlvB  permittee  on 
prooedaiaa  to  teak  authorization  ander 
an  iadivldaal  permit. 

(f)  Individaat  Applications.  D& 
should  review  aU  iocoming  applications 
for  individual  permits  for  possiirie 
eligiibtiity  under  regionai  general  permits 
or  NWPs.  if  the  activHy  complies  with 
the  teroH  and  conditions  of  one  or  more 
NWP.  he  ehottid  verify  the  aothohsatioa 
and  so  notify  tha  ayplkant  If  the  DE 
determines  that  the  activity  coakl 
com^  after  reasoaable  pto^ect 
modificatioBS  and/or  activity-specific 
conditiona.  he  should  notify  the 
applicant  of  wich  modificatiotts  and 
conditions.  If  such  modifications  and 
caadithms  are  accepted  by  the 
applicant  verbally  or  in  vrriting,  the  DE 
will  verify  the  authorizatioB  with  the 
modifications  and  conditioBs  in 
accordance  mth  33  CFR  330.8(8). 
However,  the  DB  wiU  proceed  with 
processing  the  application  as  an 
individtial  permit  and  take  the 
appropriate  adioB  within  15  calendar 
days  of  receipt,  in  accordance  with  33 
CFR  32S.2(a)(2).  unless  the  applicant 
indicates  that  he  will  eccept  the 
audificationa  er  conditions. 

(g)  Authority.  NWPs  can  be  issued  to 
satisfy  the  permit  reqoiremeots  of 
section  W  of  the  Rivers  and  Harbors  Act 
of  1899.  section  404  of  the  Clean  Water 
Act  section  M3  of  the  Marine 
Protectioa,  Research,  and  Sanctuaries 
Act.  or  some  combination  thereof.  The 
applicable  authority  will  be  indicated  at 
the  end  of  each  NWP.  NWPs  and  their 
CMwUtions  previously  published  at  33 
CFR  330.5  and  330l6  will  remain  in  ^ect 
until  they  expire  or  are  modified  or 
revoked  is  accordance  with  the 
procedures  of  this  part 

,9S».X   Dennttlena. 

(a)  The  definitions  found  in  33  CFR 
parts  320-329  ace  applicable  to  the  terms 
used  in  this  part 

(b)  Nationwide  permit  refers  to  a  type 
of  general  permit  which  authorizes 
activities  on  a  nationwide  basis  unless 
specifically  hmited.  (Another  type  of 
general  permit  is  a  Regional  permit" 
which  is  issued  by  division  or  district 
engineers  on  a  regional  basis  in 

*  accordance  with  33  CFR  part  3Z5).  (See 
33  CFR  322.2(r]  and  323.2th)  for  the 
definition  of  a  general  permit.) 


(c)  Authorization  means  that  specific 
activities  that  qualify  for  aa  NWP  may 
proceed,  provided  that  the  tenas  and 
conditions  of  the  NWP  are  met  After 
determining  that  the  activity  complies 
with  all  applicable  terms  and  conditions, 
the  proepective  permittee  may  assume 
an  authorization  under  an  NWP,  This 
assumption  is  sab^ect  to  the  DE's 
authority  to  determine  if  an  activity 
complies  with  the  terms  and  cortditione 
of  an  NWP.  If  requested  by  die 
permittee  in  writing,  the  DE  will  verify 
in  writing  that  the  permittee's  propoeed 
activity  complies  with  the  tenns  and 
conditions  of  the  NWP.  A  written 
verification  soay  contain  activity- 
specific  conditions  and  regional 
conditioos  which  a  pennittee  must 
satisfy  for  the  authorization  to  be  valid. 

(d)  Headwaters  means  non-tidal 
rivers,  streama,  and  their  lakes  ^td 
impoundments,  indading  adjacent 
wetlands,  that  are  part  of  a  surface 
tributary  system  to  as  iaterstate  or 
navigable  water  of  the  United  States 
apetieem  of  the  point  on  the  river  or 
stream  at  which  the  average  amnal  Qow 
is  less  than  five  cubic  feet  per  secomi 
The  DE  DMy  estimate  tiiis  point  from 
available  data  by  using  the  mean  annual 
area  precipitation,  area  drainage  basin 
maps,  and  the  average  runoff  coefficient, 
or  by  similar  means.  For  streams  that 
are  dry  for  long  periods  of  the  year.  DEa 
may  estabbsh  the  point  where 
heikdwatets  begia  es  tiiat  point  oa  the 
stream  where  a  Qow  of  five  cubic  feet 
per  second  is  equakd  or  exceeded  SO 
percent  of  the  time. 

(e)  Isolated  waters  means  those  non- 
tidal  waters  of  the  United  Stales  that 
are: 

(1)  Not  part  of  a  surface  tributary 
system  to  interstate  or  navigable  waters 
of  the  United  States:  and 

(2)  Not  adjacent  to  such  tributary 
waterbodies. 

(f)  Filled  area  means  the  area  withhi 
lurisdictional  waters  which  is  eliminated 
or  covered  as  a  direct  result  of  the 
discharge  [Le.,  the  area  actually  covered 
by  the  discharged  material).  It  does  not 
include  areas  excavated  nor  areas 
impacted  as  an  indirect  effect  of  the  fitt. 

(g)  Discretionary  authority  means  the 
authority  described  in  SS  330.1(d)  and 
330.4(e)  which  the  Chief  of  Engineers 
delegates  to  division  or  district 
engineers  to  modify  an  NWP 
authorization  by  acfding  conditions,  to 
suspend  an  NWP  authorization,  or  to 
revoke  an  NWP  authorization  and  thus 
require  individual  permit  authorizatioa 

(h)  Terms  and  conditions.  The  "terms" 
of  an  NWP  are  the  limitations  and 
provisions  included  in  the  description  of 
the  NWP  itsetf.jrhe  "conditions"  of 


59136        Federal  Register    /  Vol.  56.  No.  226  /  Friday,  November  22,  1991  /  Rules  and  Regulations 


NWPs  are  additional  provisions  which 
place  restrictions  or  limitations  on  all  of 
the  NWPs.  These  are  published  with  the 
NWPs.  Other  conditions  may  be 
imposed  by  district  or  division  engineers 
on  a  geographic,  category-of-activity,  or 
activity-specific  basis  (See  33  CFR 
330.4(e)). 

(i)  SJng/e  and  complete  project  means 
the  total  project  proposed  or 
accomplished  by  one  owner/developer 
or  partnership  or  other  association  of 
owners/developers.  For  example,  if 
construction  of  a  residential 
development  affects  several  different 
areas  of  a  headwater  or  isolated  water, 
or  several  different  headwaters  or 
isolated  waters,  the  cumulative  total  of 
all  filled  areas  should  be  the  basis  for 
deciding  whether  or  not  the  project  will 
be  covered  by  an  NWP.  For  linear 
projects,  the  "single  and  complete 
project"  (i.e.  single  and  complete 
crossing)  will  apply  to  each  crossing  of  a 
separate  water  of  the  United  States  (i.e. 
single  waterbody)  at  that  location: 
except  that  for  linear  projects  crossing  a 
single  waterbody  several  times  at 
separate  and  distant  locations,  each 
crossing  is  considered  a  single  ^nd 
complete  project.  However,  individual 
channels  in  a  braided  stream  or  river,  or 
individual  arms  of  a  large,  irregularly- 
shaped  wetland  or  lake.  etc..  are  not 
separate  waterbodies. 

(j)  Special  aquatic  sites  means 
wetjands,  mudflats,  vegetated  shallows, 
coral  reefs,  riffle  and  pool  complexes, 
sanctuaries,  and  refuges  as  defined  at  40 
CFR  230.40  through  230.45. 


§3303 
datM. 


ActlvitiM  occurring  iMfor*  certain 


The  following  activities  were 
permitted  by  NWPs  issued  on  July  19, 
1977,  and,  unless  the  activities  are 
modified,  they  do  not  require  further 
permitting: 

(a)  Discharges  of  dredged  or  fUl 
material  into  waters  of  the  United  States 
outside  the  limits  of  navigable  waters  of 
the  United  States  that  occurred  before 
the  phase-in  dates  which  extended 
Section  404  jurisdiction  to  all  waters  of 
the  United  States.  The  phase-in  dates 
were:  After  July  25. 1975,  discharges  into 
navigable  waters  of  the  United  States 
and  adjacent  wetlands;  after  September 
1, 1976.  discharges  into  navigable  waters 
of  the  United  States  and  their  primary 
tributaries,  including  adjacent  wetlands, 
and  into  natural  lakes,  greater  than  5 
acres  in  surface  area;  and  after  July  1, 
1977,  discharges  into  all  waters  of  the 
United  States,  including  wetlands, 
(section  404) 

(b)  Structures  or  work  completed 
before  December  18, 1968,  or  in 
waterbodits  over  which  the  DE  had  not 


asserted  jurisdiction  at  the  time  the 
activity  occurred,  provided  in  both 
instances,  there  is  no  interference  with 
navigation.  Activities  completed 
shoreward  of  applicable  Federal  Harbor 
lines  before  May  27, 1970  do  not  require 
specific  authorization,  (section  10) 

S33a4    CondWons.  Ibnttations,  and 


(a)  General.  A  prospective  permittee 
must  satisfy  all  terms  and  conditions  of 
an  NWP  for  a  valid  authorization  to 
occur.  Some  conditions  identify  a 
"threshold"  that,  if  met.  requires 
additional  procedures  or  provisions 
contained  in  other  paragraphs  in  this 
section.  It  is  important  to  remember  that 
the  NWPs  only  authorize  activities  from 
the  perspective  of  the  Corps  regulatory 
authorities  and  that  other  Federal,  state, 
and  local  permits,  approvals,  or 
authorizations  may  also  be  required. 

(b)  Further  information.  (1)  DEs  have 
authority  to  determine  if  an  activity 
complies  with  the  terms  and  conditions 
of  an  NWP. 

(2)  NWPs  do  not  obviate  the  need  to 
obtain  other  Federal,  state,  or  local 
permits,  approvals,  or  authorizations 
required  by  law. 

(3)  NWPs  do  not  grant  any  property 
ri^ts  or  exclusive  privileges. 

(4)  NWPs  do  not  authorize  any  injury 
to  the  property  or  rights  of  others. 

(5)  NWPs  do  not  authorize 
interference  with  any  existing  or 
proposed  Federal  project. 

(c)  State  401  water  quality 
certification.  (1)  State  401  water  quality 
certification  pursuant  to  section  401  of 
the  Clean  Water  Act,  or  waiver  thereof, 
is  required  prior  to  the  issuance  or 
reissuance  of  NWPs  authorizing 
activities  which  may  result  in  a 
discharge  into  waters  of  the  United 
States. 

(2)  If,  prior  to  the  issuance  or 
reissuance  of  such  NWPs,  a  state  issues 
a  401  water  quality  certification  which 
includes  special  conditions,  the  division 
engineer  will  make  these  special 
conditions  regional  conditions  of  the 
NWP  for  activities  which  may  result  in  a 
discharge  into  waters  of  United  States  in 
that  state,  unless  he  determines  that 
such  conditions  do  not  comply  with  the 
provisions  of  33  CFR  325.4.  In  the  latter 
case,  the  conditioned  401  water  quality 
certification  will  be  considered  a  denial 
of  the  certification  (see  paragraph  (c)(3) 
of  this  section). 

(3)  If  a  state  denies  a  required  401 
water  quality  certification  for  an  activity 
otherwise  meeting  the  terms  and 
conditions  of  a  particular  NWP,  that       • 
NWFs  authorization  for  all  such 
activities  within  that  state  is  denied 
without  prejudice  until  the  state  issues 


an  individual  401  water  quality 
certification  or  waives  its  right  to  do  so. 
State  denial  of  401  water  quality 
certification  for  any  specific  NWP 
affects  only  those  activities  which  may 
result  in  a  discharge.  That  NWP 
continues  to  authorize  activities  which 
could  not  reasonably  t>e  expected  to 
result  in  discharges  into  waters  of  the 
United  States.  ■ 

(4)  DEs  will  take  appropriate 
measures  to  inform  the  public  of  which 
activities,  waterbodies,  or  regions 
require  an  individual  401  water  quality 
certification  before  authorization  by    < 
NWP. 

(5)  The  DE  will  not  require  or  process 
an  individual  permit  application  for  an 
activity  which  may  result  in  a  discharge 
and  otherwise  qualifies  for  an  NWP 
solely  on  the  basis  that  the  401  water 
quality  certification  has  been  denied  for 
that  NWP.  However,  the  district  or 
division  engineer  may  consider  water 
quality,  among  other  appropriate 
factors,  in  determining  whether  to 
exercise  his  discretionary  authority  and 
require  a  regional  general  permit  or  an 
individual  permit. 

(6)  In  instances  where  a  state  has 
denied  the  401  water  quality 
certification  for  discharges  under  a 
particular  NWP,  permittees  must  furnish 
the  DE  with  an  individual  401  water 
quality  certification  or  a  copy  of  the 
application  to  the  state  for  such 
certification.  For  NWPs  for  which  a 
state  has  denied  the  401  water  quality 
certification,  the  DE  will  determine  a 
reasonable  period  of  time  after  receipt 
of  the  request  for  an  activity-specific  401 
water  quality  certification  (generally  60 
days),  upon  the  expiration  of  which  the 
DE  will  presume  state  waiver  of  the 
certification  for  the  individual  activity 
covered  by  the  NWFs.  However,  the  DE 
and  the  state  may  negotiate  for 
additional  time  for  the  401  water  quality 
certification,  but  in  no  event  shall  the 
period  exceed  one  (1)  year  (see  33  CFR 
325.2(b)(l)(ii)).  Upon  receipt  of  an 
individual  401  water  quality 


<  NWPs  numbered  1.  2.  S,  8.  ia  11, 16.  24, 28.  and 

35.  do  not  require  401  water  quality  certification 
since  they  would  authortie  activities  which.  In  the 
opinion  of  the  Corps,  could  not  reasonably  l>e 
expected  to  result  in  a  discharge  and  in  the  case  of 
NWP  S  is  seaward  of  the  territorial  seas.  NWPs 
numbered  3.  4.  5,  B,  7, 13, 14,  IS.  Za  21,  22.  23,  27.  32. 

36.  37.  and  38,  involve  various  activities,  some  of 
which  may  result  in  a  discharge  and  require  401 
water  quality  certification,  and  others  of  which  do 
not.  Stale  denial  of  401  water  quality  certification 
for  any  specific  NWP  in  this  category  affects  only 
those  activities  which  may  result  in  a  discharge.  For 
those  activities  not  involving  discharges,  the  NWP 
remains  in  effect.  NWPs  numbered  12,  IS.  16, 17, 25, 
28.  and  40  involve  activities  which  would  result  In 
discharges  and  therefore  401  water  quality 
certifiCaUon  Is  required. 
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cefiificabm.  or  if  the  provpectiv* 
pemittee  deMonstratea  to  the  DE  state 
waiver  of  such  certification,  the 
proposed  work  can  be  autnorized  under 
the  NWP.  For  NWPs  reqninng  a  30-day 
predischarge  notification  the  district 
engiiiwer  will  immediately  begin,  and 
complete,  his  review  prior  to  the  state 
action  on  the  individual  section  401 
water  qaabty  certification  IF  a  state 
issues  a  conditioned  individaal  401 
water  qoality  certification  for  an 
individiial  activity,  tlie  DR  will  indade 
those  conditions  as  activity-flf  ecific 
condhions  of  tlw  NWP. 

(7)  Wbere  a  state,  after  issuing  a  401 
water  quality  certification  for  as  NWP, 
8ubse<|uently  attempts  to  withdraw  it  for 
substantive  reasons  after  the  effective 
date  of  the  NWP.  the  division  engineer 
will  review  those  reasons  and  consider 
whether  there  is  substantial  basis  for 
suspension,  modiikation,  or  revocation 
of  the  NWP  avtborization  as  outlined  in 
S  330.5.  Otherwise,  such  attempted  state 
withdrawal  is  not  effective  and  the 
Corps  will  consider  the  state 
certification  to  be  valid  for  the  NWP 
authorizations  until  such  time  as  the 
NWP  i&  modified  or  reissued. 

[d]  Coastal  zone  manageatent 
consistency  detenninatioa.  (1)  Section 
307(cJ(l)  of  the  Coastal  Zone 
Management  Act  [CZMA]  requires  the 
Corps  to  provide  a  consistency 
determination  and  receive  state 
agreement  prior  to  the  issuance, 
reissuance,  or  expansion  of  activities 
authorized  by  an  NWP  that  authorizes 
activities  within  a  state  with  a 
Federally-approved  Coastal 
Management  Program  when  activities 
that  would  occur  within,  or  outside,  that 
state's  coastal  zone  will  affect  land  or 
water  uses  or  natural  resources  of  the 
state's  coastal  zone. 

(2)  If,  prior  to  the  issnance,  reissuance, 
or  expansion  of  activities  authorized  by 
an  NWP,  a  state  indicates  that 
additional  conditions  are  necessary  for 
the  slate  to  agree  with  the  Corps 
consistency  determination,  the  division 
engineer  will  make  such  conditions 
regional  conditions  for  the  NWP  in  that 
state,  nnless  he  determines  that  the 
conditions  do  not  comply  with  the 
provisions  of  33  CFR  325.4  or  believes 
for  some  other  specific  reason  it  would 
be  inappropriate  to  tndnde  the 
conditions.  In  this  case,  the  state's 
failure  to  agree  with  the  Corps 
consistency  detenninatioa  without  the 
conditions  will  be  considered  to  be  a 
disagreement  with  the  Corps 
consistency  determination. 

(3)  When  a  state  has  disa^eed  wiA 
the  Corps  consistency  detenninatioa 
anthorization  for  all  such  activities 
occurring  within  or  oetside  the  state's 


coastal  zone  ^t  affect  land  or  water 
uses  or  natural  resources  of  the  state's 
coastal  zone  is  denied  without  prejudice 
until  the  prospecbve  permittee  furnishes 
the  DE  an  individual  consistency 
certification  pursuant  to  section 
307(c)(3)  of  the  CZMA  and  demonstrates 
that  the  state  has  concurred  in  it  (either 
on  an  individual  or  generic  basis),  or 
that  conourence  should  be  presumed 
(see  paragraph  (dK6)  of  this  section). 

(4)  DEs  vnii  take  appropriate 
measures,  such  as  public  notices,  to 
inform  the  public  (rf  which  activities, 
waterbodies.  or  repons  require 
prospective  permittees  to  make  an 
individual  consistency  determination 
and  seek  concurrence  from  the  state. 

(5)  DEs  vrill  not  require  or  process  an 
individual  permit  application  for  an 
activity  otherwise  qualifying  for  an 
NWP  solely  on  the  basis  that  the 
activity  has  not  received  CZMA 
consistency  agreement  from  the  state. 
However,  the  district  or  division 
engineer  may  consider  that  factor. 
among  odier  appropriate  factors,  in 
determining  whether  to  exercise  his 
discretionary  authority  and  require  a 
regional  general  permit  or  an  individaal 
permit  appHcation. 

(6)  hi  instances  where  a  state  has 
disagreed  with  the  Corps  consistency 
determinatron  for  activities  under  a 
particular  NWP,  permittees  must  fionish 
the  DE  with  an  individual  consistency 
concurrence  or  a  copy  of  the  consistency 
certification  provided  to  the  state  for 
concurrence,  ff  a  state  fails  to  act  on  a 
permittee's  consistency  certification 
within  six  months  after  receipt  by  the 
state,  concurrence  will  be  presumed. 
Upon  receipt  of  an  individual 
consistency  concurrence  or  upon 
presumed  consistency,  die  proposed 
work  is  authorised  if  it  complies  with  all 
terms  and  conditions  of  the  NWP.  For 
NWPs  requiring  a  30-day  predischarge 
notification  the  DB  will  immediately 
begin,  and  may  complete,  his  review 
prior  to  the  state  action  on  the 
individoal  consistency  certification.  If  a 
state  indicates  that  individaal 
conditions  arc  necessary  for  consistency 
with  the  state's  Pederally-approwed 
coastal  management  program  for  that 
individual  activity,  the  DE  will  fawlode 
those  conditioiiB  as  acttvity-specific 
conditions  of  the  NWP  unless  he 
determines  that  such  conditions  do  not 
comply  with  the  provisions  (rf  33  CFR 
325.4.  In  die  latter  case  die  DE  will 
consider  the  conditios^d  concoirence  as 
a  nooconcurrence  imless  the  permittee 
chooees  to  comply  voluntarily  with  all 
the  conditions  in  the  conditioned 
concurrence. 

(7)  Where  a  state,  after  agreeing  with 
the  Corps  consistency  determination. 


subsequently  attempts  to  reverse  it's 
agreement  for  substmtive  reasons  after 
the  effective  dale  of  the  NWP,  the 
division  engineer  wiB  review  those 
reasons  and  consider  whether  there  is 
substantial  basis  for  suspension, 
modifies tioB.  or  revocation  as  outlined 
in  33  CFR  330Jl  Otherwise,  such 
attesapted  reversal  is  not  effective  and 
the  Corps  will  consider  die  state  CZMA 
consistency  agreement  to  be  valid  for 
the  NWP  anthorization  nntil  sudb  time 
as  the  NWP  is  modified  or  reissued 

(8)  Federal  activities  most  be 
consistent  with  a  state's  Federally- 
approved  coasts  management  program 
to  the  maximum  extent  practicable. 
Federal  agencies  should  follow  their 
own  procedures  and  the  Department  of 
Commerce  regulations  appearing  at  15 
CFR  Part  930  to  meet  the  requirements 
of  the  CZMA.  "nierefore,  the  provisions 
of  33  CFR  330.4(dKlH7)  do  not  apj^y  to 
Federal  activities.  Mian  tribes  domg 
work  on  Indian  Reservation  lands  shaD 
be  treated  in  the  same  manner  as 
Federal  applicants. 

(e)  Discretionary  authority.  The  Corps 
reserves  the  right  (i.e..  discretion)  to 
modify,  suspend  or  revoke  NWP 
authorizations.  Modification  means  the 
imposition  of  additional  or  revised  terms 
or  conditions  on  the  aathorization. 
Suspension  means  the  temporary 
cancellation  of  the  anthorization  while  a 
decision  is  made  to  either  modify, 
revoke,  or  reinstate  the  authorization. 
Revocation  means  the  cancellation  of 
the  authorization.  The  procedures  for 
modifying,  suspencfing,  or  revoking  NWP 
authorisations  are  detailed  in  {  330.5. 

(1)  A  division  engineer  may  assert 
discretionary  authority  by  modifying, 
suspending,  or  revoking  NWP 
authorizations  for  a  specific  geographic 
area,  class  of  activify.  or  class  of  waters 
within  hM  division,  including  on  a 
statewide  basis,  whenever  be 
determines  sufficient  concerns  for  the 
environment  under  the  section  404(b)(1) 
Guidelines  or  any  other  factor  of  the 
public  interest  so  requires,  or  if  he 
otherwise  determines  that  the  NWP 
would  result  in  more  than  minimal 
adverse  environmental  effects  either 
individually  or  cumulatively. 

(Z)  A  DE  may  assert  discretiooary 
audtiority  by  modifying,  suspending,  or 
revoking  NWP  authorization  for  a 
specific  activity  whenever  he 
deiennines  sufficient  concerns  for  the 
environment  or  any  otlwr  factor  of  the 
pubHc  interest  so  requires.  Whenever 
the  DE  determines  Ukat  a  proposed 
specific  activify  covered  by  an  NWP 
would  have  more  than  minimal 
individaal  or  cumulative  advose  effects 
on  the  environment  or  otherwise  may  be 
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contrary  to  the  public  interest,  he  must 
either  modify  the  NWP  authorization  to 
reduce  or  eliminate  the  adverse  impacts, 
or  notify  the  prospective  permittee  that 
the  proposed  activity  is  not  authorized 
by  NWP  and  provide  instructions  on 
how  to  seek  authorization  under  a 
regional  general  or  individual  permit. 

(3)  The  division  or  district  engineer 
will  restore  authorization  imder  the 
NWPs  at  any  time  he  determines  that 
his  reason  for  asserting  discretionary 
authority  has  been  satisfied  by  a 
condition,  project  modification,  or  new 
information. 

(4)  When  the  Chief  of  Engineers 
modifies  or  reissues  an  NWP.  division 
engineers  must  use  the  procedures  of 
S  330.5  to  reassert  discretionary 
authority  to  reinstate  regional 
conditions  or  revocation  of  NWP 
authorizations  for  specific  geographic 
areas,  class  of  activities,  or  class  of 
waters.  Division  engineers  will  update 
existing  documentation  for  each  NWP. 
Upon  modification  or  reissuance  of 
NWPs,  previous  activity-specific 
conditions  or  revocations  of  NWP 
authorizaUon  will  remain  in  effect 
unless  the  DE  specifically  removes  the 
activity-specific  conditions  or 
revocations. 

(f)  Endangered  species.  No  activity  is 
authorized  by  any  NWP  if  that  activity 
is  likely  to  jeopardize  the  continued 
existence  of  a  threatened  or  endangered 
species  as  listed  or  proposed  for  listing 
under  the  Federal  Endangered  Species 
Act  (ESA),  or  to  destroy  or  adversely 
modify  the  critical  habitat  of  such 
species. 

(1)  Federal  agencies  should  follow 
their  own  procedures  for  complying  with 
the  requirements  of  the  ESA. 

(2)  Non-federal  permittees  shall  notify 
the  DE  if  any  Federally  listed  (or 
proposed  for  listing)  endangered  or 
threatened  species  or  critical  habitat 
might  be  affected  or  is  in  the  vicinify  of 
the  project.  In  such  cases,  the 
prospective  permittee  will  not  begin 
work  under  authorify  of  the  NWP  until 
notified  by  the  district  engineer  that  the 
requirements  of  the  Endangered  Species 
Act  have  been  satisfied  and  that  the 
activity  is  authorized.  If  the  DE 
determines  that  the  activity  may  affect 
any  Federally  listed  species  or  critical 
habitat  the  DE  must  initiate  section  7 
consultation  in  accordance  with  the 
ESA.  In  such  cases,  the  DE  may: 

(i)  Initiate  section  7  consultation  and 
then,  upon  completion,  authorize  the 
activity  under  the  NWP  by  adding,  if 
appropriate,  activity-specific  conditions; 
or 

(ii)  Prior  to  or  concurrent  with  section 
7  consultation,  assert  discretionary 
authority  (see  33  CFR  330.4(e))  and 


require  an  individual  permit  (see  33  CFR 
330.5(d)). 

(3)  Prospective  permittees  are 
encouraged  to  obtain  information  on  the 
location  of  threatened  or  endangered 
species  and  their  critical  habitats  from 
the  U.S.  Fish  and  Wildlife  Service. 
Endangered  Species  Office,  and  the 
National  Marine  Fisheries  Service. 

(g)  Historic  properties.  No  activity 
which  may  affect  properties  listed  or 
properties  eligible  for  listing  in  the 
National  Register  of  Historic  Places,  is 
authorized  until  the  DE  has  complied 
with  the  provisions  of  33  CFR  part  325, 
appendix  C. 

(1)  Federal  permittees  should  follow 
their  own  procedures  for  compliance 
with  the  requirements  of  the  National 
Historic  Preservation  Act  and  other 
Federal  historic  preservation  laws. 

(2)  Non-federal  permittees  will  notify 
the  DE  if  the  activity  may  affect  historic 
properties  which  the  National  Park 
Service  has  listed,  determined  eligible 
for  listing,  or  which  the  prospective 
permittee  has  reason  to  believe  may  be 
eligible  for  listing,  on  the  National 
Register  of  Historic  Places.  In  such 
cases,  the  prospective  permittee  will  not 
begin  the  proposed  activity  until  notified 
by  the  DE  that  the  requirements  of  the 
National  Historic  Preservation  Act  have 
been  satisfied  and  that  the  activity  is 
authorized.  If  a  property  in  the  permit 
area  of  the  activity  is  determined  to  be 
an  historic  property  in  accordance  with 
33  CFR  part  325,  appendix  C  the  DE  will 
take  into  account  the  effects  on  such 
properties  in  accordance  with  33  CFR 
part  325,  appendix  C.  In  such  cases,  the 
district  engineer  may: 

(i)  After  complying  with  the 
requirements  of  33  CFR  part  325. 
appendix  C,  authorize  the  activity  under 
the  NWP  by  adding,  if  appropriate, 
activity-specific  conditions;  or 

(ii)  Prior  to  or  concurrent  with 
complying  with  the  requirements  of  33 
CFR  part  325,  appendix  C,  he  may  assert 
discretionary  authority  (see  33  CFR 
330.4(e))  and  instruct  the  prospective 
permittee  of  procedures  to  seek 
authorization  under  a  regional  general 
permit  or  an  individual  permit.  (See  33 
CFR  330.5(d).) 

(3)  The  permittee  shall  immediately 
notify  the  DE  if,  before  or  during 
prosecution  of  the  work  authorized,  he 
encounters  an  historic  properfy  that  has 
not  been  listed  or  determined  eligible  for 
listing  on  the  National  Register,  but 
which  the  prospective  permittee  has 
reason  to  believe  may  be  eligible  for 
listing  on  the  National  Register. 

(4)  Prospective  permittees  are 
encouraged  to  obtain  information  on  the 
location  of  historic  properties  fit)m  the 


State  Historic  Preservation  Officer  and 
the  National  Register  of  Historic  Places. 

S  330.5    Issuing,  modifying,  suspsfKllng,  or 
revoking  natlonwids  psnitHs  and 
authorizations. 

(a)  General.  This  section  sets  forth  the 
procedures  for  issuing  and  reissuing 
NWPs  and  for  modifying,  suspending,  or 
revoking  NWPs  and  authorizations 
under  NWPs. 

(b)  Chief  of  Engineers.  (1)  Anyone 
may,  at  any  time,  suggest  to  the  Chief  of 
Engineers.  (ATTN:  CECW-OR),  any  new 
NWPs  or  conditions  for  issuance,  or 
changes  to  existing  NWPs,  which  he 
believes  to  be  appropriate  for 
consideration.  From  time-to-time  new 
NWPs  and  revocations  of  or 
modifications  to  existing  NWPs  will  be 
evaluated  by  the  Chief  of  Engineers 
following  the  procedures  specified  in 
this  section.  Within  five  years  of 
issuance  of  the  NWPs,  the  Chief  of 
Engineers  will  review  the  NWPs  and 
propose  modification,  revocation,  or 
reissuance. 

(2)  Public  notice,  (i)  Upon  proposed 
issuance  of  new  NVVPs  or  modification, 
suspension,  revocation,  or  reissuance  of 
existing  NWPs,  the  Chief  of  Engineers 
will  publish  a  document  seeking  public 
comments,  including  the  opportunify  to 
request  a  public  hearing.  This  document 
will  also  state  that  the  information 
supporting  the  Corps'  provisional 
determination  that  proposed  activities 
comply  with  the  requirements  for 
issuance  under  general  permit  authorify 
is  available  at  the  Office  of  the  Chief  of 
Engineers  and  at  all  district  offices.  The 
Chief  of  Engineers  will  prepare  this 
information  which  will  be 
supplemented,  if  appropriate,  by 
division  engineers. 

(ii)  Concurrent  with  the  Chief  of 
Engineers'  notification  of  proposed, 
modified,  reissued,  or  revoked  NWPs, 
DEs  will  notify  the  known  interested 
public  by  a  notice  issued  at  the  district 
level.  The  notice  will  include  proposed 
regional  conditions  or  proposed 
revocations  of  NWP  authorizations  for 
specific  geographic  areas,  classes  of 
activities,  or  classes  of  waters,  if  any, 
developed  by  the  division  engineer. 

(3)  Documentation.  The  Chief  of 
Engineers  will  prepare  appropriate 
NEPA  documents  and,  if  applicable, 
section  404(b)(1)  Guidelines  compliance 
analyses  for  proposed  NWPs. 
Documentation  for  existing  NWPs  will 
be  modified  to  reflect  any  changes  in 
these  permits  and  to  reflect  the  Chief  of 
Engineers'  evaluation  of  the  use  of  the 
permit  since  the  last  issuance.  Copies  of 
all  comments  received  on  the  document 
will  be  included  in  the  administrative 
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record.  The  Chief  of  Engineers  will 
consider  these  comments  in  making  his 
decision  on  the  NWPs,  and  will  prepare 
a  statement  of  findings  outlining  his 
views  regarding  each  NWP  and 
discussing  how  substantive  comments 
were  considered.  The  Chief  of  Engineers 
will  also  determine  the  need  to  hold  a 
public  hearing  for  the  proposed  NWPs. 

(4)  Effective  dates.  The  Chief  of 
Engineers  will  advise  the  public  of  the 
effective  date  of  any  issuance, 
modification,  or  revocation  of  an  NWP. 

(c)  Division  Engineer.  (1)  A  division 
engineer  may  use  his  discretionary 
authority  to  modify,  suspend,  or  revoke 
NWP  authorizations  for  any  specific 
geographic  area,  class  of  activities,  or 
class  of  waters  within  his  division, 
including  on  a  statewide  basis,  by 
issuing  a  public  notice  or  notifying  the 
individuals  involved.  The  notice  will 
state  his  concerns  regarding  the 
environment  or  the  other  relevant 
factors  of  the  public  interest.  Before 
using  his  discretionary  authority  to 
modify  or  revoke  such  NWP 
authorizations,  division  engineers  will: 

(i)  Give  an  opportunity  for  interested 
parties  to  express  their  views  on  the 
proposed  action  (the  DE  will  pubHsh 
and  circulate  a  notice  to  the  known 
interested  public  to  solicit  comments 
and  provide  the  opportunity  to  request  a 
public  hearing); 

(ii)  Consider  fully  the  views  of 
affected  parties; 

(iii)  Prepare  supplemental 
documentation  for  any  modifications  or 
revocations  that  may  result  through 
assertion  of  discretionary  authority. 
Such  documentation  will  include 
comments  received  on  the  district  public 
notices  and  a  statement  of  findings 
showing  how  substantive  comments 
were  considered; 

(iv)  Provide,  if  appropriate,  a 
grandfathering  period  as  specified  in 
S  330.e(b)  for  those  who  have 
commenced  work  or  are  under  contract 
to  commence  in  reliance  on  the  NWP 
authorization;  and 

(v)  Notify  affected  parties  of  the 
modification,  suspension,  or  revocation, 
including  the  effective  date  (the  DE  will 
publish  and  circulate  a  notice  to  the 
known  interested  public  and  to  anyone 
who  commented  on  the  proposed 
action). 

(2)  "The  modification,  suspension,  or 
revocation  of  authorizations  under  an 
NWP  by  the  division  engineer  will 
become  effective  by  issuance  of  public 
notice  or  a  notification  to  the  individuals 
involved. 

(3)  A  copy  of  all  regional  conditions 
imposed  by  division  engineers  on 
activities  authorized  by  NWPs  will  be 


forwarded  to  the  Office  of  the  Chief  of 
Engineers,  ATTN:  CECW-OR. 

(d)  District  Engineer.  (1)  When 
deciding  whether  to  exercise  his 
discretionary  authorify  to  modify, 
suspend,  or  revoke  a  case  specific 
activity's  authorization  under  an  NWP, 
the  DE  should  consider  to  the  extent 
relevant  and  appropriate:  Changes  in 
circumstances  relating  to  the  authorized 
activify  since  the  NWP  itself  was  issued 
or  since  the  DE  confirmed  authorization 
under  the  NWP  by  written  verification; 
the  continuing  need  for,  or  adequacy  of, 
the  specific  conditions  of  the 
authorization;  any  significant  objections 
to  the  authorization  not  previously 
considered;  progress  inspections  of 
individual  activities  occurring  under  an 
NWP;  cumulative  adverse 
environmental  effects  resulting  from 
activities  occurring  under  the  NWP,  the 
extent  of  the  permittee's  compliance 
with  the  terms  and  conditions  of  the 
NWPs;  revisions  to  applicable  statutory 
or  regulatory  authorities;  and,  the  extent 
to  which  astierting  discretionary 
authority  would  adversely  affect  plans, 
investments,  and  actions  the  permittee 
has  made  or  taken  in  reliance  on  the 
permit;  and,  other  concerns  for  the 
environment,  including  the  aquatic 
environment  under  the  section  404(b)(1) 
Guidelines,  and  other  relevant  factors  of 
the  public  Interest. 

(2)  Procedures,  (i)  When  considering 
whether  to  modify  or  revoke  a  specific 
authorization  under  an  NWP,  whenever 
practicable,  the  DE  will  initially  hold 
informal  consultations  with  the 
permittee  to  determine  whether  special 
conditions  to  modify  the  authorization 
would  be  mutually  agreeable  or  to  allow 
the  permittee  to  furnish  information 
which  satisfies  the  DE's  concerns.  If  a 
mutual  agreement  Is  reached,  the  DE 
will  give  the  permittee  written 
verification  of  the  authorization, 
including  the  special  conditions.  U  the 
permittee  furnishes  information  which 
satisfies  the  DE's  concerns,  the 
permittee  may  proceed.  If  appropriate, 
the  DE  may  suspend  the  NWP 
authorization  while  holding  Informal 
consultations  with  the  permittee. 

(ii)  If  the  DE's  concerns  remain  after 
the  informal  consultation,  the  DE  may 
suspend  a  specific  authorization  under 
an  NWP  by  notifying  the  permittee  in 
writing  by  the  most  expeditious  means 
available  that  the  authorization  has 
been  suspended,  stating  the  reasons  for 
the  suspension,  and  ordering  the 
permittee  to  stop  any  activities  being 
done  in  reliance  upon  the  authorization 
under  the  NWP.  The  permittee  will  be 
advised  that  a  decision  will  be  made 
either  to  reinstate  or  revoke  the 
authorization  under  the  NWP;  or,  if 


appropriate,  that  the  authorization  under 
the  NWP  may  be  modified  by  mutual 
agreement.  Tlie  permittee  will  also  be 
advised  that  within  10  days  of  receipt  of 
the  notice  of  suspension,  he  may  request 
a  meeting  with  the  DE,  or  his  designated 
representative,  to  present  information  in 
this  matter.  Afier  completion  of  the 
meeting  (or  within  a  reasonable  period 
of  time  after  suspending  the 
authorization  if  no  meeting  is 
requested),  the  DE  will  take  action  to 
reinstate,  modify,  or  revoke  the 
authorization. 

(iii)  Following  completion  of  the 
suspension  procedures,  if  the  DE 
determines  that  sufficient  concerns  for 
the  environment,  including  the  aquatic 
environment  under  the  section  404(b)(1) 
Guidelines,  or  other  relevant  factors  of 
the  public  interest  so  require,  he  will 
revoke  authorization  under  the  NWP. 
The  DE  will  provide  the  permittee  a 
written  final  decision  and  instruct  him 
on  the  procedures  to  seek  authorization 
under  a  regional  general  permit  or  an 
individual  permit 

(3)  The  DE  need  not  issue  a  public 
notice  when  asserting  discretionary 
authority  over  a  specific  activity.  The 
modification,  suspension,  or  revocation 
will  become  effective  by  notification  to 
the  prospective  permittee. 

{  330.6    Authorization  by  nation  wtds 


(a)  Nationwide  permit  verification.  (1) 
Nationwide  permittees  may,  and  in 
some  cases  must  request  from  a  DE 
confirmation  that  an  activity  complies 
with  the  terms  and  conditions  of  an 
NWP.  DEs  should  respond  as  promptly 
as  practicable  to  such  requests. 

(2)  If  the  DE  decides  that  an  activity 
does  not  comply  with  the  terms  or 
conditions  of  an  NWP,  he  will  notify  the 
person  desiring  to  do  the  work  and 
instruct  him  on  the  procedures  to  seek 
authorization  under  a  regional  general 
permit  or  individual  permit. 

(3)  If  the  DE  decides  that  an  activify 
does  comply  with  the  terms  and 
conditions  of  an  NWP,  he  will  notify  the 
nationwide  permittee. 

(i)  The  DE  may  add  conditions  on  a 
case-by-case  basis  to  clarify  compliance 
with  the  terms  and  conditions  of  an 
NWP  or  to  ensure  that  the  activity  will 
have  only  minimal  individual  and 
cumulative  adverse  effects  on  the 
environment,  and  will  not  be  contrary  to 
the  pubhc  Interest. 

(ii)  The  DE's  response  will  state  that 
the  verification  is  valid  for  a  specific 
period  of  time  (generally  but  no  more 
than  two  years)  unless  the  NWP 
authorization  Is  modified,  suspended,  or 
revoked.  The  response  should  also 
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inchide  ■  statement  that  the  verificatioii 
wiB  remain  vabd  for  the  specified  period 
of  time,  if  during  that  time  period,  the 
NWP  authorization  is  reissued  without 
modification  or  the  activity  complies 
with  any  subsequent  modificatioD  of  the 
NWP  suthoriration.  Purthennore,  the 
response  should  inchide  a  statement 
that  the  provisions  of  |  330.6(b)  wrill 
apply,  if  during  that  period  of  time,  the 
fiWP  authorization  expires,  or  is 
suspended  or  revoked,  or  is  modified, 
such  that  the  activity  would  no  longer 
comply  with  the  terms  and  conditions  of 
an  NWP.  Finally,  the  response  should 
include  any  known  expiration  date  that 
would  occur  during  the  specified  period 
of  time.  A  period  of  time  less  than  two 
years  may  be  used  if  deemed 
appropriate. 

(iii]  For  activities  where  a  state  has 
denied  401  water  quality  certification 
and/ or  did  not  agree  with  the  Corps 
consistency  determination  for  an  NWP 
the  DPs  response  will  state  that  the 
proposed  activity  meets  the  terms  and 
conditions  for  authorization  under  the 
NWP  with  the  exception  of  a  state  401 
water  quality  certification  and/or  CZM 
consistency  concurrence.  The  response 
will  also  indicate  the  activity  is  denied 
without  prejudice  and  cannot  be 
authorized  until  the  requirements  of 
SS  330.4(c)(3),  330.4(c)(6).  330.4(d)(3). 
and  330.4(d)(6)  are  satisfied.  The 
response  will  also  indicate  that  work 
may  only  proceed  subject  to  the  terms 
and  conditions  of  the  state  401  water 
quality  certification  and/or  CZM 
concurrence. 

(iv)  Once  the  DE  has  provided  such 
verification,  he  must  use  the  procedures 
of  33  CPU  330.5  in  order  to  modify, 
suspend,  or  revoke  the  authorization. 

(b)  Expiration  of  nationwide  permits. 
The  Chief  of  Engineers  will  periodically 
review  NWPs  and  their  conditions  and 
will  decide  to  either  modify,  reissue,  or 
revoke  the  permits.  If  an  NWP  is  not 
modified  or  reissued  within  five  years  of 
its  effective  date,  it  automatically 
ex{nres  and  becomes  null  and  void. 
Activities  which  have  commenced  (i.e, 
are  under  construction)  or  are  under 
contract  to  commence  in  reliance  upon 
an  NWP  will  remain  authorized 
provided  the  activity  is  completed 
within  twelve  months  of  the  date  of  an 
NWFs  expiration,  modification,  or 
revocation,  unless  discretionary 
authority  has  been  exercised  on  a  case- 
by-caae  basis  to  modify,  suspend,  or 
revoke  the  authorization  in  accordance 
with  33  CFR  330.4(e)  and  33  CFR  330.5 
(c)  or  (d).  Activities  completed  under  the 
authorization  of  an  NWP  which  was  in 
effect  at  the  time  the  activity  was 


completed  continue  to  be  authorized  by 
that  NWP, 

(c)  Multiple  use  of  nationwide 
permits.  Two  or  more  different  NWPs 
can  be  combined  to  authorize  a  "single 
and  complete  project"  as  defined  at  33 
CFR  330.Z(i).  However,  the  same  NWP 
cannot  be  used  more  than  once  for  a 
single  and  complete  project. 

(d)  Combining  nationwide  permits 
with  individual  permits.  Subject  to  the 
following  qualifications,  portions  of  a 
larger  project  may  proceed  under  the 
authority  of  the  NWPs  while  the  DE 
evaluates  an  individual  permit 
application  for  other  portions  of  the 
same  project,  but  only  if  the  portions  of 
the  project  qualifying  for  NWP 
authorization  would  have  independent 
utility  and  are  able  t^  function  or  meet 
their  purpose  independent  of  the  total 
project.  When  the  functioning  or 
usefulness  of  a  portion  of  the  total 
project  qualifying  for  an  NWP  is 
dependent  on  the  remainder  of  the 
project,  such  that  its  construction  and 
use  would  not  be  fully  justified  even  if 
the  Corps  were  to  deny  the  individual 
permit  the  NWP  does  not  apply  and  all 
portions  of  the  project  must  be 
evaluated  as  part  of  the  individual 
permit  process. 

(1)  When  a  portion  of  a  larger  project 
is  authorized  to  proceed  under  an  NWP, 
it  is  with  the  understanding  that  its 
construction  will  in  no  way  prejudice 
the  decision  on  the  individual  permit  for 
the  rest  of  the  project  Furthermore,  the 
individual  permit  documentation  must 
include  an  analysis  of  the  impacts  of  the 
entire  project  including  related 
activities  authorized  by  NWP. 

(2)  NWPs  do  not  apply,  even  if  a 
portion  of  the  project  is  not  dependent 
on  the  rest  of  the  project  when  any 
portion  of  the  project  is  subject  to  an 
enforcement  action  by  the  Corps  or  EPA. 

(e)  After-the-fact  authorizations. 
These  authorizations  often  play  an 
important  part  in  the  resolution  of 
violations.  In  appropriate  cases  where 
the  activity  complies  with  the  terms  and 
conditions  of  an  NWP,  the  DE  can  elect 
to  use  the  NWP  for  resolution  of  an 
after-the-fact  permit  situation  following 
a  consideration  of  whether  the  violation 
being  resolved  was  knowing  or 
intentional  and  other  indications  of  the 
need  for  a  penalty.  For  example,  where 
an  unauthorized  fill  meets  the  terms  and 
conditions  of  NWP  13.  the  DE  can 
consider  the  appropriateness  of  allowing 
the  residual  fill  to  remain,  in  situations 
where  said  fill  would  normally  have 
been  permitted  under  NWP  13.  A 
knowing,  intentional,  willful  violation 
should  be  the  subject  of  an  enforcement 
action  leading  to  a  penalty,  rather  than 


an  after-the-fact  authorization.  Use  of 
after-the-fact  NWP  authorization  must 
be  consistent  with  the  terms  of  the 
Army /EPA  Memorandum  of  Agreement 
on  Enforcement  Copies  are  available 
from  each  district  engineer. 

Appendix  A  to  Part  330— Nationwide 
Permits  and  Conditions 

A  Index  of  the  NatioBwide  PMmiU  and 
Coodibaai 

Nationwide  Permits 

1.  Aids  to  Navigation 

2.  Structures  in  Artificial  Canals 

3.  Maintenance 

4.  Fish  and  Wildlife  Hanresting. 

Enhancement  and  Attraction  Devices 
and  Activities 

5.  Scientific  Measurement  Device* 

6.  Survey  Activities 

7.  Outfall  Structures 

8.  Oil  and  Gas  Structures 

9.  Structures  in  Fleeting  and  Anchorage 

Areas 

10.  Mooring  Buoys 

11.  Temporary  Recreational  Structures 

12.  Utility  Line  Backfill  and  Bedding 

13.  Bank  Stabilization 

14.  Road  Crossing 

15.  U.S.  Coast  Guard  Approved  Bridges 

16.  Return  Water  From  Upland  Contained 

Disposal  Areas 

17.  Hydropower  Projects 
1&  Minor  Discharges 

19.  25  Cubic  Yard  Dredging 

20.  Oil  Spill  Cleanup 

21.  Surface  Mining  Activities 

22.  Removal  of  Vessels 

23.  Approved  Categorical  Exclusions 

24.  State  Administered  Section  404  Prograirs 

25.  Structural  Discharge 

28.  Headwaters  and  Isolated  Waters 
Discharges 

27.  Wetland  Restoration  Activities 

28.  Modifications  of  Existing  Marinas 

29.  Reserved 

30.  Reserved 

31.  Reserved 

32.  Completed  Enforcement  Actions 

33.  Temporary  Construction  and  Access 

34.  Cranberry  Production  Activities 

35.  Maintenance  Dredging  of  Existing  Basins 

36.  Boat  Ramps 

37.  Emergency  Waterstied  Protection 

38.  Cleanup  of  Hazardous  and  Toxic  Waste 

39.  Reserved 

40.  Farm  Buildings 

Nationwide  Permit  Conditions 
General  Conditions 

1.  Navigation 

2.  Proper  Maintenance 

3.  Erosion  and  Siltation  Controls 

4.  Aquatic  Life  Movements 

5.  Equipment 

6.  Regional  and  Case-By-Case  Conditions 

7.  Wild  and  Scenic  Rivers 

8.  Tribal  RighU 

9.  Water  Quality  Certification 

10.  Coastal  Zone  Management 

11.  Endangered  Species 

12.  Historic  Properties 

13.  Notification 
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Section  404  Only  Conditions 

1.  Water  Supply  Intakes 

2.  Shellfish  Production 

3.  Suitable  Material 

4.  Mitigation 

5.  Spawning  Areas 

6.  Obstruction  of  High  Flows 

7.  Adverse  Impacts  From  Impoundments 

8.  Waterfowl  Breeding  Areas 

9.  Removal  of  Temporary  Fills 

B.  Nationwide  Pennits 

1.  Aids  to  Navigation.  The  placement 
of  aids  to  navigation  and  regulatory 
markers  which  are  approved  by  and 
installed  in  accordance  with  the 
requirements  of  the  U.S.  Coast  Guard. 
(See  33  CFR  part  66,  chapter  I, 
subchapter  C).  (section  10) 

2.  Structures  in  Artificial  Canals. 
Structures  constructed  in  artificial 
canals  within  principally  residential 
developments  where  the  connection  of 
the  canal  to  a  navigable  water  of  the 
United  States  has  been  previously 
authorized  (see  33  CFR  322.5(g)). 
(section  10)        ^j^ 

3.  Maintenance^ne  repair, 
rehabilitation,  or  replacement  of  any 
previously  authorized,  currently 
serviceable,  structure  or  fill,  or  of  any 
currently  serviceable  structure  or  fill 
authorized  by  33  CFR  330.3,  provided 
that  the  structure  or  fill  is  not  to  be  put 
to  uses  differing  from  those  uses 
specified  or  contemplated  for  it  in  the 
original  permit  or  the  most  recently 
authorized  modification.  Minor 
deviations  in  the  structure's 
configuration  or  filled  area  including 
those  due  to  changes  in  materials, 
construction  techniques,  or  current 
construction  codes  or  safety  standards 
which  are  necessary  to  make  repair, 
rehabilitation,  or  replacement  are 
permitted,  provided  the  environmental 
impacts  resulting  from  such  repair, 
rehabilitation,  or  replacement  are 
minimal.  Currently  serviceable  means 
useable  as  is  or  with  some  maintenance, 
but  not  so  degraded  as  to  essentially 
require  reconstruction.  This  nationwide 
permit  authorizes  the  repair, 
rehabilitation,  or  replacement  of  those 
structures  destroyed  by  storms,  floods, 
fire  or  other  discrete  events,  provided 
the  repair,  rehabilitation,  or  replacement 
is  commenced  or  under  contract  to 
commence  within  two  years  of  the  date 
of  their  destruction  or  damage.  In  cases 
of  catastrophic  events,  such  as 
hurricanes  or  tornadoes,  this  two-year 
limit  may  be  waived  by  the  District 
Engineer,  provided  the  permittee  can 
demonstrate  funding,  contract  or  other 
similar  delays.  Maintenance  dredging 
and  beach  restoration  are  not 
authorized  by  this  nationwide  permit 
(sections  10  and  404) 


4.  Fish  and  Wildlife  Harvesting, 
Enhancement,  and  Attraction  Devices 
and  Activities.  Pish  and  wildlife 
harvesting  devices  and  activities  sudi  as 
pound  nets,  crab  traps,  crab  dredging, 
eel  pots,  lobster  traps,  duck  blinds,  dam 
and  oyster  digging;  and  small  fish 
attraction  devices  such  as  open  water 
fish  concentrators  (sea  liites,  etc).  This 
nationwide  permit  authorizes  shellfish 
seeding  provided  this  activity  does  not 
occur  in  wetlands  or  vegetated 
shallows.  This  nationwide  permit  does 
not  authorize  artifidal  reefs  or 
impoimdments  and  semi-impoundments 
of  waters  of  the  United  States  for  the 
culture  or  holding  of  motile  spedes  such 
as  lobster,  (sections  10  and  404) 

5.  Scientific  Measurement  Devices. 
Staff  gages,  tide  gages,  water  recording 
devices,  water  quality  testing  and 
improvement  devices  and  similar 
structures.  Small  weirs  and  flumes 
constructed  primarily  to  record  water 
quantity  and  velocity  are  also 
authorized  provided  the  discharge  is 
limited  to  25  cubic  yards  and  further  for 
discharges  of  10  to  25  cubic  yards 
provided  the  permittee  notifies  the 
district  engineer  in  accordance  with 
"Notification"  general  condition, 
(sections  10  and  404] 

6.  Survey  Activities.  Survey  activities 
including  core  sampling,  seismic 
exploratory  operations,  and  plugging  of 
seismic  shot  holes  and  other 
exploratory-type  bore  holes.  Drilling  and 
the  discharge  of  excavated  material 
from  test  wells  for  oil  and  gas 
exploration  is  not  authorized  by  this 
nationwide  permit  the  plugging  of  such 
wells  is  authorized.  Fill  placed  for  roads, 
pads  and  other  similar  activities  is  not 
authorized  by  this  nationwide  permit 
The  discharge  of  drilling  muds  and 
cuttings  may  require  a  permit  under 
section  402  of  the  Clean  Water  Act. 
(sections  10  and  404) 

7.  Outfall  Structures.  Activities 
related  to  construction  of  outfall 
structures  and  associated  intake 
structures  where  the  effluent  from  the 
outfall  is  authorized,  conditionally 
authorized,  or  specifically  exempted,  or 
are  otherwise  in  compliance  with 
regulations  issued  under  the  National 
Pollutant  Discharge  Elimination  System 
program  (section  402  of  the  Clean  Water 
Act],  provided  that  the  nationwide 
permittee  notifies  the  district  engineer  in 
accordance  with  the  "Notification" 
general  condition.  (Also  see  33  CFR 
330.1(e)).  Intake  structures  perise  are  not 
included— only  those  directly  associated 
with  an  outfall  structure,  (sections  10 
and  404) 

8.  Oil  and  Gas  Structures.  Structures 
for  the  exploration,  production,  and 
transportation  of  oil,  gas,  and  minerals 


on  the  outer  continental  shelf  within 
areas  leased  for  such  purposes  by  the 
Department  of  the  Interior,  Minerals 
Management  Service.  Such  structures 
shall  not  be  placed  within  the  limits  of 
any  designated  shipping  safety  fairway 
or  traffic  separation  scheme,  except 
temporary  anchors  that  comply  with  the 
fairway  regulations  in  33  CFR  322.5(1). 
(Where  such  limits  have  not  been 
designated,  or  where  changes  are 
anUdpated  district  engineers  will 
consider  asserting  discretionary 
authority  in  accordance  with  33  CFR 
330.4(e)  and  will  also  review  such 
proposals  to  ensure  they  comply  with 
the  provisions  of  the  fairway  regulations 
in  33  CFR  322.5(1)).  Such  structiires  will 
not  be  placed  in  established  danger 
zones  or  restricted  areas  as  designated 
in  33  CFR  part  334:  nor  will  such 
structures  be  pennitted  in  EPA  or  Corps 
designated  dredged  material  disposal 
areas,  (section  10) 

9.  Structures  in  Fleeting  and 
Anchorage  Areas.  Structures,  buoys, 
floats,  and  other  devices  placed  within 
anchorage  or  fleeting  areas  to  facilitate 
moorage  of  vessels  where  such  areas 
have  been  established  for  that  purpose 
by  the  U.S.  Coast  Guard,  (section  10) 

la  Mooring  Buoys.  Non-commerdal, 
single-boat  mooring  buoys,  (section  10) 

11.  Temporary  Recreational 
Structures.  Temporary  buoys,  markers, 
small  floating  docks,  and  similar 
structures  placed  for  recreational  use 
during  specific  events  such  as  water 
skiing  competitions  and  boat  races  or 
seasonal  use  provided  that  such 
structures  are  removed  within  30  days 
after  use  has  been  discontinued.  At 
Corps  of  Engineers  reservoirs,  the 
reservoir  manager  must  approve  each 
buoy  or  marker  individually,  (section  10) 

12.  Utility  Line  Backfill  and  Bedding. 
Discharges  of  material  for  backfill  or 
bedding  for  utility  lines,  including  outfall 
and  intake  structures,  provided  there  is 
no  change  in  preconstniction  contours. 
A  "utility  line"  is  defined  as  any  pipe  or 
pipeline  for  the  transportation  of  any 
gaseous,  liquid,  liquefiable.  or  slurry 
substance,  for  any  purpose,  and  any 
cable,  line,  or  wire  for  the  transmission 
for  any  purpose  of  electrical  energy, 
telephone  and  telegraph  messages,  and 
radio  and  television  communication. 
The  term  "utility  line"  does  not  indude 
activities  which  drain  a  water  of  the 
United  States,  such  as  drainage  tile, 
however,  it  does  apply  to  pipes 
conveying  drainage  from  another  area. 
Material  resulting  from  trench 
excavation  may  be  temporarily  sidecast 
(up  to  three  months)  into  waters  of  the 
United  States  provided  that  the  material 
is  not  placed  in  such  a  manner  that  it  is 
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dispened  by  current*  or  other  force*. 
The  DE  may  extend  the  period  of 
temporary  aide-casting  up  to  180  day*, 
where  appropriate.  The  area  of  waters 
of  the  United  State*  that  is  disturbed 
must  be  limited  to  the  minimum 
necessary  to  construct  the  utility  line,  in 
wetlands,  the  top  6"  to  12"  of  the  trendi 
should  generally  be  backfilled  with 
topsoil  from  the  trench.  Excess  matertel 
must  be  removed  to  upland  areas 
immediately  upon  completion  of 
oonstniction.  Any  exposed  slopes  and 
streambanks  must  be  stabilized 
Immediately  upon  completion  of  the 
utility  line.  The  utility  line  itself  will 
require  a  Section  10  permit  if  in 
navigable  waters  of  the  United  States. 
(See  33  CFR  part  322).  (section  404) 

13.  Bank  Stabilixation.  Bank 
stabilization  activities  necessary  iat 
erosion  prevention  provided: 

a.  No  material  is  placed  in  excess  of 
the  minimum  needed  for  erosion 
protection: 

b.  The  bank  stabilization  activity  ia 
less  than  500  feet  in  length; 

c  The  activity  will  not  exceed  an 
average  of  one  cubic  yard  per  running 
foot  placed  along  the  bank  below  the 
olane  of  the  ordinary  hi^  water  mark  or 
the  high  tide  line: 

d  No  material  is  placed  in  any  special 
aquatic  site,  including  wetland*: 

e.  No  material  is  of  the  type  or  is 
placed  in  any  location  or  in  any  manner 
so  as  to  impair  surface  water  flow  into 
or  out  of  any  wetland  area: 

f.  No  material  is  placed  in  a  manner 
that  will  be  eroded  by  normal  or 
expected  high  flows  (properly  anchored 
trees  and  treetops  may  be  used  in  low 
energy  areas):  and 

g.  The  activity  is  part  of  a  single  and 
complete  proiect 

Bank  stabilization  activities  in  excess  of 
500  feet  in  length  or  greater  than  an 
average  of  one  cubic  yard  per  running 
foot  may  be  authorized  if  the  permittee 
notifies  the  di*trict  engineer  in 
accordance  with  the  "Notification" 
general  condition  and  the  district 
engineer  determines  the  activity 
complies  with  the  other  terms  and 
conditions  of  the  nationwide  permit  and 
the  adverse  environmental  impact*  ate 
minimal  both  individually  and 
cumulatively,  (sections  10  and  404) 

14.  Rood  Crossing.  Fills  for  road* 
crossing  water*  of  the  United  State* 
(inchiding  wetland*  and  other  *peGial 
aquatic  sites)  provided: 

a.  The  width  of  the  fill  is  limited  to  the 
minimum  necessary  for  the  actual 
crossing: 

b.  The  fill  placed  in  waters  of  the 
United  States  is  limited  to  a  filled  area 
of  no  OKJre  than  V^  acre.  Furthermore,  no 


more  than  a  total  of  200  linear  feet  of  the 
fill  for  the  roadway  can  occur  in  special 
aquatic  site*,  including  wetland*: 

c.  Hie  crossing  is  culverted  bridged  or 
otherwise  designed  to  prevent  the 
reetriction  of.  and  to  with*tand. 
expected  high  flow*  and  tidal  flow*,  and 
to  prevent  the  restriction  of  low  flows 
and  the  movement  of  aquatic  organisms; 

d.  The  cro**ing.  including  all 
attendant  faatnres,  both  temporary  and 
permanent,  i*  pari  of  a  single  and 
complete  project  for  crossing  of  a  water 
of  the  United  State*:  and. 

a.  For  fills  in  special  aquatic  aite*, 
including  wetlands,  the  permittee 
notifies  the  district  engineer  in 
accordance  with  the  'Notincation" 
general  condition.  The  notification  must 
also  inchide  a  delineation  of  affected 
special  aquatic  sites,  including 
wetlands. 

Some  road  fills  may  be  eligible  for  an 
exemption  fnnn  the  need  for  a  Section 
404  permit  altogether  (aee  33  CFR  323.4). 
Also,  where  local  circumstances 
indicate  the  need,  district  engineers  will 
define  the  term  "expected  high  flows" 
for  the  purpose  of  establishing 
applicability  of  this  nationwide  permit 
(sections  10  and  404) 

15.  U.S.  Coast  Guard  Approved 
Bridges.  Discharges  of  dredged  or  fill 
material  incidental  to  the  construction  of 
bridges  across  navigable  waters  of  the 
United  States,  including  cofTerdams, 
abutments,  foundation  seals,  piers,  and 
temporary  construction  and  access  fills 
provided  such  discharges  have  been 
authorized  by  the  U.S.  Coast  Guard  as 
pari  of  the  bridge  permit  Causeways 
and  approach  fills  are  not  included  in 
this  nationwide  permit  and  will  require 
an  individual  or  regional  section  404 
permit  (section  404) 

16.  Return  Water  From  Upland 
Contained  Disposal  Areas.  Return  water 
from  an  upland,  contained  dredged 
material  disposal  area.  The  dredging 
itself  requires  a  section  10  permit  if 
located  in  navigable  waters  of  the 
United  States.  The  return  water  fi-om  a 
contained  disposal  area  is 
administratively  defined  as  a  discharge 
of  dredged  material  by  33  CFR  323.2(d) 
even  though  the  disposal  itself  occur*  on 
the  upland  and  thus  does  not  require  a 
section  404  permit.  This  nationwide 
permit  satisfies  the  technical 
requirement  for  a  section  404  permit  for 
the  return  water  where  the  quality  of  the 
return  water  is  controlled  by  the  state 
through  the  section  401  certification 
procedures,  (section  404) 

17.  Hydropower  Projects.  Discharge* 
of  dredged  or  fill  material  as*ociated 
with  (a)  email  hydropower  project*  at 
existing  reservoir*  where  the  project 


which  includes  the  fiU.  is  Ucen*ed  by  the 
Federal  Energy  Regulatory  Commiscion 
(FERC)  under  the  Federal  Power  Act  of 
1920,  as  amended;  and  ha*  a  total 
generating  capacity  of  not  more  than 
5000  KW;  and  the  permittee  notifies  the 
district  engineer  in  accordance  with  the 
"Notification"  general  condition;  or  (b) 
hydropower  projects  for  which  the  FERC 
ha*  granted  an  exemption  from  licensing 
pursuant  to  section  408  of  the  Energy 
Security  Act  of  1960  (16  U.S.C.  270S  and 
2708)  and  section  30  of  the  Federal 
Power  Act,  as  amended:  provided  the 
permittee  notifies  the  district  engineer  in 
accordance  «vith  the  "Notification" 
general  condition,  (section  404) 

18.  Minor  Discharges.  Minor 
discharges  of  dredged  or  fill  material 
into  all  waters  of  the  United  States 
provided: 

a.  The  discharge  does  not  exceed  25 
cubic  yards: 

b.  The  discharge  will  not  cau*e  the 
lo*a  of  more  than  Vis  acre  of  a  special 
aquatic  site,  including  wetlands.  For  the 
purposes  of  this  nationwide  permit  the 
acreage  limitation  includes  the  filled 
area  plus  special  aquatic  sites  that  are 
adversely  affected  by  flooding  and 
special  aquatic  sites  that  are  drained  so 
that  they  would  no  longer  be  a  water  of 
the  United  States  as  a  result  of  the 
project; 

c.  If  the  dischafge  exceeds  10  cubic 
yards  or  the  discharge  is  in  a  special 
aquatic  site,  including  wetlands,  the 
permittee  notifies  the  district  engineer  in 
accordance  with  the  "Notification" 
general  condition.  For  discharges  in 
special  aquatic  sites,  including 
wetlands,  the  notification  must  also 
include  a  delineation  of  affected  special 
aquatic  sites,  including  wetlands.  (Also 
see  33  CFR  330.1(e)):  and 

d.  The  discharge,  including  all 
attendant  featxires,  both  temporary  and 
permanent  is  pari  of  a  single  and 
complete  project  and  is  not  placed  ftM* 
the  purpose  of  stream  diversion, 
(section*  10  and  404) 

19.  Minor  Dredging.  Dredging  of  no 
more  than  25  cubic  yards  below  the 
plane  of  the  ordinary  high  water  mark  or 
the  mean  high  water  mark  from 
navigable  water*  of  the  United  States  as 
part  of  a  single  and  complete  project. 
This  nationwide  permit  does  not 
authorize  the  dredging  or  degradation 
through  siltation  of  coral  reefs, 
submerged  aquatic  vegetation, 
anadromous  fish  spawning  areas,  or 
wetlands  or,  the  connection  of  canals  or 
other  artificial  waterways  to  navigable 
water*  of  the  United  State*  (*ee  33  CFR 
322.5(g)).  (section  10) 

20.  OUSpHJ  Chonup.  Activities 
required  for  the  containment  and 
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cleanup  of  oil  and  hazardous  substances 
which  are  subject  to  the  National  Oil 
and  Hazardous  Substances  Pollution 
-  Contingency  Plan.  (40  CFR  part  300J. 
provided  that  the  work  is  done  in 
accordance  with  the  Spill  Control  and 
Countermeasure  Plan  required  by  40 
CFR  112.3  and  any  existing  State 
contingency  plan  and  provided  that  the 
Regional  Response  Team  (if  one  exists 
in  the  area)  concurs  with  the  proposed 
containment  and  cleanup  action, 
(secttens  10  and  404) 

21.  Sarfaof  Coot  Mining  Activities 
Activities  associated  with  surface  coal 
mining  activities  provided  they  are 
authorised  by  the  Department  of  the 
Interior,  Office  of  Surface  Mining,  or  by 
statea  with  approved  programs  under 
Title  V  of  the  Surface  Mining  Control 
and  Radamation  Act  of  1977  and 
provided  the  pemittee  notifies  the 
district  engineer  in  accordance  with  the 
"Notification"  general  condition.  For 
discharges  tai  special  aquatic  sites, 
including  wetlands,  the  notification  mast 
also  includa  s  dehneation  of  affected 
special  aquatic  sites,  including 
wetlands.  (Also  see  33  CFR  330.1(e)). 
(sections  10  and  404) 

22.  Removal  of  Vesseld.  Temporary 
structures  or  minor  discharges  of 
dredged  or  fill  material  required  for  the 
removal  of  wrecked,  abandoned,  or 
disabled  vessels,  or  the  removal  of  man- 
made  obstructians  to  navigation.  This 
nationwide  permit  does  not  authorize 
the  removal  of  vessels  listed  or 
determined  eligible  for  listing  on  the 
National  Register  of  Historic  Places 
unless  the  district  engineer  is  notified 
and  indicates  that  there  is  compliance 
with  the  "Historic  Properties"  general 
condition.  This  nationwide  permit  does 
not  authorize  maintenance  dredging, 
shoal  removal,  or  river  bank  snagging. 
Vessel  disposal  in  waters  of  the  United 
States  may  need  a  permit  from  EPA  (see 
40  CFR  229.3).  (sections  10  and  404) 

23.  Approved  Categorical  Excfusiom. 
Activities  undertaken,  assisted, 
authorized,  regulated  funded  or 
financed,  in  whole  or  in  part,  by  anotbsr 
Federal  agency  or  department  where 
that  agency  or  department  has 
detemuned.  pursuant  to  the  Council  on 
Environmental  Quality  Regulation  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  part  1500  et  seq.),  that  the 
activity,  work,  or  discharge  is 
categorically  excluded  from 
environmental  documentation  because  it 
is  included  within  a  category  of  actions 
which  neither  individually  nor 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  the  Office 
of  the  Chief  of  Engineers  (ATTN: 


CECW-OR)  has  been  furnished  notice  of 
the  agency's  or  department's  appltcatioo 
for  the  categorical  exclusion  and 
concurs  wi^  that  determination.  Prior  to 
approval  for  purposes  of  this  nationwide 
permit  of  any  agency's  categorical 
exclusions,  tiie  Chief  of  Engineers  will 
solicit  public  comment.  In  addressing 
these  comments,  the  Chief  of  Engineers 
may  require  certain  conditions  for 
authorization  of  an  agency's  categorical 
exclusions  under  this  nationwide  permit, 
(sections  10  and  404] 

24.  State  Administered  Section  404 
Program.  Any  activity  permitted  by  a 
state  administering  its  own  section  404 
permit  program  pursuant  to  33  U3.C 
13^(8H1)  >A  permitted  pursuant  to 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899.  Those  activities  which  do  not 
involve  a  section  404  state  permit  are 
not  included  in  this  nationwide  permit 
but  certain  structures  will  be  exempted 
by  section  154  of  Public  Law  94-567. 90 
Stat  2917  (33  U.S.C  591)  (see  33  CFR 
322J(a)(2)).  (section  10) 

25.  Structural  Discharge.  Discharges 
of  material  such  as  concrete,  sand,  rock. 
etc  into  tightly  sealed  forms  or  cells 
where  the  material  will  be  used  as  s 
structural  member  for  standard  pile 
supported  structures,  such  as  piers  and 
docks:  snd  for  linear  projects,  such  as 
bridges,  transmission  line  footings,  snd 
walkways.  The  NWP  does  not  authorize 
filled  stnictural  members  that  would 
support  buildings,  homes,  parking  areas, 
storage  areas  and  other  such  structures. 
Housepads  or  other  building  pads  are 
also  not  included  in  this  nationwide 
permit.  The  structure  itself  may  require 
a  section  10  permit  if  located  in 
navigable  waters  of  the  United  States, 
(section  404) 

26.  Headwaters  and  Isolated  Waters 
Discharges.  Discharges  of  dredged  or  fill 
material  into  headwaters  and  isolated 
waters  provided: 

a.  The  discharge  does  not  cause  the 
loss  of  more  than  10  acres  of  waters  of 
the  United  SUtes: 

b.  The  permittee  notifies  the  district 
engineer  if  the  discharge  would  cause 
the  loss  of  waters  of  the  United  States 
greater  than  one  acre  in  accordance 
with  the  "Notification"  general 
condition.  For  discharges  in  spetda) 
aquatic  sites,  including  wetlands,  the 
notification  must  also  include  a 
delineation  of  affected  special  aquatic 
sites,  including  wetlands.  (Also  see  33 
CFR  330.1(e)):  and 

c.  The  discharge,  including  all 
attendant  features,  both  temporary  and 
permanent  is  part  of  a  single  and 
complete  project 

For  the  purposes  of  this  nationwide 
permit  the  acreage  of  loss  of  waters  of 


the  United  States  indudes  the  filled  i 
plus  waters  of  the  United  States  ihst  are 
adversely  affected  by  flooding, 
excavation  or  drainage  as  a  result  of  the 
project.  The  ten-acre  and  one-acre  limits' 
of  NWP  26  are  absohite.  and  cannot  be 
increased  by  any  mitigation  plan  offered 
by  the  applicant  or  required  by  the  DE. 

Subdivisions:  For  any  real  estate 
subdivision  created  or  subdivided  after 
Octobo*  5. 1964.  s  iwtificstion  pursuant 
to  subsection  b.  of  this  nationwide 
permit  is  required  for  any  discharge 
which  would  cause  the  aggregate  total 
loss  of  waters  of  the  United  States  for 
the  entire  subdivision  to  exceed  one  (1) 
acre.  Any  discharge  in  any  reel  estate 
subdivision  which  woeld  cause  the 
aggregate  total  loss  of  waters  of  the 
United  Steles  hi  the  subdivision  to 
exceed  ten  (10)  acres  is  not  authorized 
by  this  nationwide  permit;  unless  the  DE 
exempts  a  particolar  subdivision  or 
parcel  by  making  a  written 
determination  thet:  (1)  The  individual 
and  cumuletire  adverse  environmental 
effects  wtmid  be  minimal  and  the 
property  owner  had,  after  October  5. 
1984,  bat  prior  to  January  21, 1992, 
committed  substantial  resources  hi 
reliance  on  NWP  26  with  regard  to  a 
subdivision,  in  circumstances  where  It 
would  be  hiequitsble  to  fmstrste  his 
investment-betrked  expectations,  or  (2) 
that  the  individuel  and  cumulative 
adverse  envirtmmental  effects  would  be 
minimal,  high  quality  wetlands  would 
not  be  adversely  affected,  and  there 
would  be  an  overall  benefit  to  the 
aquatic  environment.  Once  the 
exemption  is  established  for  a 
subdivision,  subsequent  lot  development 
by  individual  property  owners  may 
proceed  using  NVVP  26.  For  purposes  of 
NWP  26,  the  term  "real  estate 
subdivision"  shall  be  interpreted  to 
include  circumstances  where  a 
landowner  or  developer  divides  a  tract 
of  land  Into  smaller  parcels  for  the 
purpose  of  selling,  conveying, 
transferring,  leasing,  or  developing  said 
parcels.  This  would  include  the  entire 
area  of  a  residential,  commercial  or 
other  real  estate  subdivision,  including 
all  parceb  and  parts  thereoL  (section 
404) 

27.  Wetland  and  Riparian  Restoration 
and  Creation  Activities.  Activities  in 
waters  of  the  United  States  aseocieted 
with  the  restoration  of  altered  and 
degraded  non-tidal  wetlands  and 
creation  of  wetlands  on  private  IsimIs  in 
accordenoe  with  the  terms  snd 
conditions  of  a  binding  wetland 
restoration  or  creation  agreement 
between  the  landowner  and  the  U3. 
Fish  and  Wildlife  Service  (USFWS)  or 
the  Soil  Coaiservatieai  Service  (SCS):  or 
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activities  associated  with  the  restoration 
of  altered  and  degraded  non-tidal 
wetlands,  riparian  areas  and  creation  of 
wetlands  and  riparian  areas  on  U.S. 
Forest  Service  and  Bureau  of  Land 
Management  lands,  Federal  surplus 
lands  (e.g.,  military  lands  proposed  for 
disposal).  Fanners  Home  Administration 
inventory  properties,  and  Resolution 
Trust  Corporation  inventory  properties 
that  are  under  Federal  control  prior  to 
being  transferred  to  the  private  sector. 
Such  activities  include,  but  are  not 
limited  to:  Installation  and  maintenance 
of  small  water  control  structures,  dikes, 
and  berms:  backfilling  of  existing 
drainage  ditches:  removal  of  existing 
drainage  structures:  construction  of 
small  nesting  islands:  and  other  related 
activities.  This  nationwide  permit 
applies  to  restoration  projects  that  serve 
the  purpose  of  restoring  "natural" 
wetland  hydrology,  vegetation,  and 
function  to  altered  and  degraded  non- 
tidal  wetlands  and  "natural"  functions 
of  riparian  areas.  For  agreement 
restoration  and  creation  projects  only, 
this  nationwide  permit  also  authorizes 
any  future  discharge  of  dredged  or  fill 
material  associated  with  the  reversion 
of  the  area  to  its  prior  condition  and  use 
(i.e..  prior  to  restoration  under  the 
agreement)  within  five  years  after 
expiration  of  the  limited  term  wetland 
restoration  or  creation  agreement,  even 
if  the  discharge  occurs  after  this 
nationwide  permit  expires.  The  prior 
condition  will  be  documented  in  the 
original  agreement,  and  the 
determination  of  return  to  prior 
conditions  will  be  made  by  the  Federal 
agency  executing  the  agreement.  Once 
an  area  is  reverted  back  to  its  prior 
physical  condition,  it  will  be  subject  to 
whatever  the  Corps  regulatory 
requirements  will  be  at  that  futiue  date. 
This  nationwide  permit  does  not 
authorize  the  conversion  of  natural 
wetlands  to  another  aquatic  use.  such  as 
creation  of  waterfowl  impoundments 
where  a  forested  wetland  previously 
existed,  (sections  10  and  404) 

28.  Modifications  of  Existing  Marinas. 
Reconfigurations  of  existing  docking 
facilities  within  an  authorized  marina 
area.  No  dredging,  additional  slips  or 
dock  spaces,  or  expansion  of  any  kind 
within  waters  of  the  United  States  are 
authorized  by  this  nationwide  permit, 
(section  10) 

29.  Reserved 

30.  Reserved 

31.  Reserved 

32.  Completed  Enforcement  Actions. 
Any  structure,  work  or  discharge  of 
dredged  or  All  material  undertaken  in 
accordance  with,  or  remaining  in  place 
in  compliance  with,  the  terms  of  a  final 
Federal  court  decision,  consent  decree. 


or  settlement  agreement  in  an 
enforcement  action  brought  by  the 
United  States  under  section  404  of  the 
Clean  Water  Act  and/or  section  10  of 
the  Rivers  and  Harbors  Act  of  1899. 
(sections  10  and  404) 

33.  Temporary  Construction,  Access 
and  Dewatering.  Temporary  structures 
and  discharges,  including  cofferdams, 
necessary  for  construction  activities  or 
access  fills  or  dewatering  of 
construction  sites;  provided  the 
associated  permanent  activity  was 
previously  authorized  by  the  Corps  of 
Engineers  or  the  U.S.  Coast  Guard,  or  for 
bridge  construction  activities  not  subject 
to  Federal  regulation.  Appropriate 
measures  must  be  taken  to  maintain 
near  normal  downstream  flows  and  to 
minimize  flooding.  Fill  must  be  of 
materials  and  placed  in  a  manner  that 
will  not  be  eroded  by  expected  high 
flows.  Temporary  fill  must  be  entirely 
removed  to  upland  areas  following 
completion  of  the  construction  activity 
and  the  affected  areas  restored  to  the 
pre-project  conditions.  Cofferdams 
cannot  be  used  to  dewater  wetlands  or 
other  aquatic  areas  so  as  to  change  their 
use.  Structures  left  in  place  after 
cofferdams  are  removed  require  a 
section  10  permit  if  located  in  navigable 
waters  of  the  United  States.  (See  33  CFR 
part  322).  The  permittee  must  notify  the 
district  engineer  in  accordance  with  the 
"Notification"  general  condition.  The 
notification  must  also  include  a 
restoration  plan  of  reasonable  measures 
to  avoid  and  minimize  impacts  to 
aquatic  resources.  The  district  engineer 
will  add  special  conditions,  where 
necessary,  to  ensure  that  adverse 
environmental  impacts  are  minimal. 
Such  conditions  may  include:  limiting 
the  temporary  work  to  the  minimum 
necessary;  requiring  seasonal 
restrictions;  modifying  the  restoration 
plan;  and  requiring  alternative 
construction  methods  (e.g.  construction 
mats  in  wetlands  where  practicable). 
This  nationwide  permit  does  not 
authorize  temporary  structures  or  fill 
associated  with  mining  activities  or  the 
construction  of  marina  basins  which 
have  not  been  authorized  by  the  Corps, 
(sections  10  and  404) 

34.  Cranberry  Production  Activities: 
Discharges  of  dredged  or  Bll  material  for 
dikes,  berms.  pumps,  water  control 
structures  or  leveling  of  cranberry  beds 
associated  with  expansion, 
enhancement,  or  modification  activities 
at  existing  cranberry  production 
operations  provided: 

a.  The  cumulative  total  acreage  of 
disturbance  per  cranberry  production 
operation,  including  but  not  limited  to. 
niling.  flooding,  ditching,  or  clearing, 


does  not  exceed  10  acres  of  waters  of 
the  United  States,  including  wetlands: 

b.  The  permittee  notifies  the  District 
Engineer  in  accordance  %vith  the 
notification  procedures;  and 

c.  The  activity  does  not  result  in  a  net 
loss  of  wetland  acreage. 

This  nationwide  permit  does  not 
authorize  any  discharge  of  dredged  or 
fill  material  related  to  other  cranberry 
production  activities  such  as 
warehouses,  processing  facilities,  or 
parking  areas.  For  the  purposes  of  this 
nationwide  permit,  the  cumulative  total 
of  10  acres  will  be  measured  over  the 
period  that  this  nationwide  permit  is 
valid,  (section  404) 

35.  Maintenance  Dredging  of  Existing 
Basins.  Excavation  and  removal  of 
accumulated  sediment  for  maintenance 
of  existing  marina  basins,  canals,  and 
boat  slips  to  previously  authorized 
depths  or  controlling  depths  for  ingress/ 
egress  whichever  is  less  provided  the 
dredged  material  is  disposed  of  at  an 
upland  site  and  proper  siltation  controls 
are  used,  (section  10) 

36.  Boat  Ramps.  Activities  required 
for  the  construction  of  boat  ramps 
provided: 

a.  The  discharge  into  waters  of  the 
United  States  does  not  exceed  50  cubic 
yards  of  concrete,  rock,  crushed  stone  or 
gravel  into  forms,  or  placement  of  pre- 
cast concrete  planks  or  slabs. 
(Unsuitable  material  that  causes 
unacceptable  chemical  pollution  or  is 
structiu-ally  unstable  is  not  authorized); 

b.  The  boat  ramp  does  not  exceed  20 
feet  in  width: 

c.  The  base  material  is  crushed  stone, 
gravel  or  other  suitable  material; 

d.  The  excavation  is  limited  to  the 
area  necessary  for  site  preparation  and 
all  excavated  material  is  removed  to  the 
upland;  and 

e.  No  material  is  placed  in  special 
aquatic  sites,  including  wetlands. 

Dredging  to  provide  access  to  the  boat 
ramp  may  be  authorized  by  another 
NWP,  regional  general  permit,  or 
individual  permit  pursuant  to  section  10 
if  located  in  navigable  waters  of  the 
United  States,  (sections  10  and  404) 

37.  Emergency  Watershed  Protection 
and  Rehabilitation.  Work  done  by  or 
funded  by  the  Soil  Conservation  Service 
qualifying  as  an  "exigency"  sittiation 
(requiring  immediate  action)  under  its 
Emergency  Watershed  Protection 
Program  (7  CFR  part  624)  and  work  done 
or  funded  by  the  Forest  Service  under  its 
Burned-Area  Emergency  Rehabilitation 
Handbook  (FSH  509.13)  provided  the 
district  engineer  is  notiBed  in 
accordance  with  the  notification  general 
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condition.  (Also  see  33  CFR  330.1(e)). 
(sections  10  and  404) 

38.  Cleattup  of  Hazardous  and  Toxic 
Waste.  Specific  activities  required  to 
effect  the  containment  stabilization  or 
removal  of  hazardous  or  toxic  waste 
materials  that  are  performed,  ordered,  or 
sponsored  by  a  government  agency  with 
established  legal  or  regulatory  authority 
provided  the  permittee  notifies  the 
district  engineer  in  accordance  with  the 
"Notification"  general  condition.  For 
discharges  in  special  aquatic  sites, 
including  wetlands,  the  notification  must 
also  include  a  delineation  of  affected 
special  aquatic  sites,  including 
wetlands.  Court  ordered  remedial  action 
plans  or  related  settlements  are  also 
authorized  by  this  nationwide  permit. 
This  nationwide  permit  does  not 
authorize  the  establishment  of  new 
disposal  sites  or  the  expansion  of 
existing  sites  used  for  the  disposal  of 
hazardous  or  toxic  waste,  (sections  10 
and  404) 

39.  Reserved 

40.  Farm  Buildings.  Discharges  of 
dredged  or  Hll  material  into 
jurisdictional  wetlands  (but  not 
including  prairie  potholes,  playa  lakes, 
or  vernal  pools)  that  were  in  agricultural 
crop  production  prior  to  December  23, 
1985  (i.e..  farmed  wetlands)  for 
foundations  and  building  pads  for 
buildings  or  agricultural  related 
structures  necessary  for  farming 
activities.  The  discharge  will  be  limited 
to  the  minimum  necessary  but  will  in  no 
case  exceed  1  acre  (see  the 
"Minimization"  section  404  only 
condition),  (section  404) 


C  Natioiiwida  Pannil  Conditioos 

General  Conditions:  The  following 
general  conditions  must  be  followed  in 
order  for  any  authorization  by  a 
nationwide  permit  to  be  valid: 

1.  Navigation.  No  activity  may  cause 
more  than  a  minimal  adverse  effect  on 
navigation. 

2.  Proper  maintenance.  Any  structure 
or  fill  authorized  shall  be  properly 
maintained,  including  maintenance  to 
ensure  public  safety. 

3.  Erosion  and  siltation  controls. 
Appropriate  erosion  and  siltation 
controls  must  be  used  and  maintained  in 
effective  operating  condition  during 
construction,  and  all  exposed  soil  and 
other  fills  must  be  permanendy 
stabilized  at  the  earUest  practicable 
date. 

4.  Aquatic  life  movements.  No  activity 
may  substantialiy  disrupt  the  movement 
of  tkoae  species  of  aquatic  life 
indigenous  to  the  waterbody,  including 
those  species  which  normally  migrate 
through  the  area,  unless  the  activity's 
primary  ptapoae  is  to  impound  water. 


5.  Equipment  Heavy  equipment 
working  in  wetlands  must  be  placed  on 
mats  or  other  measures  must  be  taken  to 
minimize  soil  disturbance. 

6.  Regional  and  case-by-case 
conditions.  The  activity  must  comply 
with  any  regional  conditioas  which  may 
have  been  added  by  the  division 
engineer  (see  33  CFR  330.4(e))  and  any 
case  specific  conditions  added  by  the 
Corps. 

7.  Wild  and  Scenic  Rivers.  No  activity 
may  occur  in  a  component  of  the 
National  Wild  and  Scenic  River  System: 
or  in  a  river  officially  designated  by 
Congress  as  a  "study  river"  for  possible 
inclusion  in  the  system,  while  the  river 
is  in  an  official  study  status.  Infonaation 
on  Wild  and  Scenic  Rivers  may  be 
obtained  from  the  National  Park  Service 
and  the  U.S.  Forest  Service. 

&  Tribal  rights.  No  activity  or  its 
operation  may  impair  reserved  tribal 
rights,  includ^ig,  but  not  limited  ta 
reserved  water  rights  and  treaty  fishing 
and  hunting  rights. 

a  Water  quality  certification.  In 
certain  states,  an  individual  state  water 
quality  certification  must  be  obtained  or 
waived  (see  33  CFR  330.4(c)). 

10.  Coastal  zone  managvnent  In 
certain  states,  an  individual  state 
coastal  zone  management  consistency 
concurrence  must  be  obtained  or 
waived,  (see  33  CFR  330.4(d)). 

11.  Endangered  Species.  No  activity  is 
authorized  under  any  NWP  which  is 
likely  to  jeopardize  the  continned 
existence  of  a  threatened  or  endangered 
species  or  a  species  proposed  for  such 
designation,  as  identified  under  the 
Federal  Endangered  Species  Act,  or 
which  is  likely  to  destroy  or  adversely 
modify  the  critical  habitat  of  such 
species.  Non-federal  permittees  shall 
notify  the  district  engineer  if  any  listed 
species  or  critical  habitat  might  be 
affected  or  is  in  the  vicinity  of  the 
project  and  shall  not  begin  work  on  the 
activity  until  notified  by  the  district 
engineer  that  the  requirements  of  the 
Endangered  Species  Act  have  been 
satisfied  and  diat  the  activity  is 
authorized.  Information  on  the  location 
of  threatened  and  endangered  species 
and  their  critical  habitat  can  be 
obtained  from  the  U.S.  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
Service,  (see  33  CFR  330.4(f)) 

12.  Historic  properties.  No  activity 
which  may  affect  Historic  properties 
listed,  or  eligible  for  listing,  in  the 
National  Register  of  Historic  Places  is 
authorized,  until  the  DE  has  complied 
with  the  provisions  of  S3  QH  S25. 
appendix  C  Hie  prospective  permittee 
must  notify  the  district  engineer  if  the 
authorized  activity  may  affect  any 
historic  properties  listed,  determined  to 


be  eligible,  or  wfaidi  the  prospective 
permittee  has  reason  to  believe  may  be 
eligible  for  hsting  oa  the  National 
Register  of  Historic  Places,  and  shall  not 
begin  the  activity  until  notified  by  the 
District  Engineer  that  the  requirements 
of  the  National  Historic  Preservation 
Act  have  been  satisfied  and  that  the 
activity  is  authorized.  Information  on 
the  location  and  existence  of  historic 
resources  can  ba  obtained  from  the 
State  Historic  Preserratioa  Office  and 
the  National  Register  of  Historic  Placet 
(see  33  CFR  33a4(g)). 

13.  Notification,  (a)  Where  required 
by  the  terms  of  the  NWP.  the 
prospective  permittee  must  notify  the 
District  Engiiieer  as  aariy  as  possible 
and  shall  not  begin  the  activity: 

(1)  Until  notified  by  the  District 
Ei^^eer  that  the  activity  may  proceed 
under  the  NWP  with  any  special 
conditions  impoaed  by  the  district  or 
division  engineer,  or 

(2)  if  notified  by  the  District  or 
Division  engineer  that  an  individual 
permit  is  required;  or 

(3)  Unless  30  days  have  passed  from 
the  District  Engineer's  receipt  of  the 
notification  and  the  prospective 
pennittee  has  not  received  notice  from 
the  District  or  Division  Engineer. 
Subsequently,  the  permittee's  right  to 
proceed  under  the  NWP  may  be 
modified,  suspended,  or  revoked  only  in 
accordance  with  the  procedure  set  forth 
in  33  CFR  330.5(d)(2). 

(b)  The  notification  must  be  in  writing 
and  include  the  following  information 
and  any  required  fees: 

(1)  Name,  address  and  telephone 
number  of  the  prospective  permittee; 

(2)  Location  of  the  proposed  project; 

(3)  Brief  description  of  the  proposed 
project;  the  project's  purpose:  direct  and 
indirect  adverse  environmental  effects 
the  project  would  cause;  any  other 
NWP(s).  regional  general  pernut(s)  or 
individual  pennit(s)  used  or  intended  to 
be  used  to  authorize  any  part  of  the 
proposed  project  or  any  related  activity; 

(4)  Where  required  by  tiie  terms  of  the 
NWP.  a  delineation  of  affected  special 
aquatic  sites,  indudiog  wetlands:  axtd 

(5)  A  statement  that  the  prospective 
permittee  has  contacted: 

(i)  The  USFWS/NMFS  regarding  the 
presence  of  any  Federally  listed  (or 
proposed  for  Hsting)  endangered  or 
threatened  specie*  or  critical  habitat  in 
the  permit  area  that  may  be  affected  by 
the  proposed  project:  and  any  available 
information  provided  by  those  agencies. 
(The  prospective  permittee  may  contact 
Corps  District  Offices  for  USFWS/ 
NMFS  agency  contacts  and  fists  oif 
critical  habitat) 
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(ii)  The  SHPO  regarding  the  presence 
of  any  historic  properties  in  the  permit 
area  that  may  be  affected  by  the 
proposed  project;  and  the  available 
information,  if  any.  provided  by  that 
agency. 

(c)  The  standard  individual  permit 
application  form  (Form  ENG  4345)  may 
be  used  as  the  notification  but  must 
clearly  indicate  that  it  is  a  PDN  and 
must  include  all  of  the  information 
required  in  (b)  (1H5)  of  General 
Condition  13. 

(d)  In  reviewing  an  activity  under  the 
notification  procedure,  the  District 
Engineer  will  first  determine  whether 
the  activity  will  result  in  more  than 
minimal  individual  or  cumulative 
adverse  environmental  effects  or  will  be 
contrary  to  the  pubUc  interest.  The 
prospective  permittee  may,  at  his  option, 
submit  a  proposed  mitigation  plan  with 
the  predischarge  notification  to  expedite 
the  process  and  the  District  Engineer 
will  consider  any  optional  mitigation  the 
applicant  has  included  in  the  proposal  in 
determining  whether  the  net  adverse 
environmental  effects  of  the  proposed 
work  are  minimal.  The  District  Engineer 
will  consider  any  comments  from 
Federal  and  State  agencies  concerning 
the  proposed  activity's  compliance  with 
the  terms  and  conditions  of  the 
nationwide  permits  and  the  need  for 
mitigation  to  reduce  the  project's 
adverse  environmental  effects  to  a 
minimal  level.  The  district  engineer  will 
upon  receipt  of  a  notification  provide 
immediately  (e.g.  facsimile  transmission, 
overnight  mail  or  other  expeditious 
manner)  a  copy  to  the  appropriate 
offices  of  the  Fish  and  Wildlife  Service. 
State  natural  resource  or  water  quality 
agency,  EPA,  and,  if  appropriate,  the 
National  Marine  Fisheries  Service.  With 
the  exception  of  NWP  37.  these  agencies 
will  then  have  5  calendar  days  from  the 
date  the  material  is  transmitted  to 
telephone  the  District  Engineer  if  they 
intend  to  provide  substantive,  site- 
specific  comments.  If  so  contacted  by  an 
agency,  the  District  Engineer  will  wait 
an  additional  10  calendar  days  before 
making  a  decision  on  the  notification. 
The  District  Engineer  will  fully  consider 
agency  comments  received  within  the 
specified  time  frame,  but  will  provide  no 
response  to  the  resource  agency.  The 
District  Engineer  will  indicate  in  the 
administrative  record  associated  with- 
each  notification  that  the  resource 
agencies'  concerns  were  considered. 
Applicants  are  encouraged  to  provide 
the  Corps  multiple  copies  of 
notifications  to  expedite  agency 
notification.  If  the  District  Engineer 
determines  that  the  activity  complies 
with  the  terms  and  conditions  of  the 


NWP  and  that  the  adverse  effects  are 
minimal,  he  will  notify  the  permittee  and 
include  any  conditions  he  deems 
necessary.  If  the  District  Engineer 
determines  that  the  adverse  effects  of 
the  proposed  work  are  more  than 
minimal,  then  he  will  notify  the 
applicant  either  (1)  That  the  project 
does  not  qualify  for  authorization  under 
the  NWP  and  instruct  the  applicant  on 
the  procedures  to  seek  authorization 
under  an  individual  permit:  or  (2)  that 
the  project  is  authorized  under  the 
nationwide  permit  subject  to  the 
applicant's  submitting  a  mitigation 
proposal  that  would  reduce  the  adverse 
effects  to  the  minimal  level.  This 
mitigation  proposal  must  be  approved 
by  the  District  Engineer  prior  to 
commencing  work.  If  the  prospective 
permittee  elects  to  submit  a  mitigation 
plan,  the  DE  will  expeditiously  review 
the  proposed  mitigation  plan,  but  will 
not  commence  a  second  30-day 
notification  procedure.  If  the  net  adverse 
effects  of  the  project  (with  the  mitigation 
proposal)  are  determined  by  the  District 
Engineer  to  be  minimal,  the  District 
Engineer  will  provide  a  timely  written 
response  to  the  applicant  informing  him 
that  the  project  can  proceed  under  the 
terms  and  conditions  of  the  nationwide 
permit. 

(e)  Wetlands  Delineations:  Wetland 
delineations  must  be  prepared  in 
accordance  with  the  current  method 
required  by  the  Corps.  The  permittee 
may  ask  the  Corps  to  delineate  the 
special  aquatic  site.  There  may  be  some 
delay  if  the  Corps  does  the  delineation. 
Furthermore,  the  30-day  period  will  not 
start  until  the  wetland  delineation  has 
been  completed. 

(f)  Mitigation:  Factors  that  the  District 
Engineer  will  consider  when 
determining  the  acceptability  of 
appropriate  and  practicable  mitigation 
include,  but  are  not  limited  to: 

(1)  To  be  practicable  the  mitigation 
must  be  available  and  capable  of  being 
done  considering  costs,  existing 
technology,  and  logistics  in  light  of 
overall  project  purposes; 

(2)  To  the  extent  appropriate, 
permittees  should  consider  mitigation 
banking  and  other  forms  of  mitigation 
including  contributions  to  wetland  trust 
funds,  which  contribute  to  the 
restoration,  creation,  replacement, 
enhancement,  or  preservation  of 
wetlands. 

Furthermore,  examples  of  mitigation 
that  may  be  appropriate  and  practicable 
include  but  are  not  limited  to:  reducing 
the  size  of  the  project;  establishing 
buffer  zones  to  protect  aquatic  resource 
values;  and  replacing  the  loss  of  aquatic 
resource  values  by  creating,  restoring. 


and  enhancing  similar  functions  and 
values.  In  addition,  mitigation  must 
address  impacts  and  cannot  be  used  to 
offset  the  acreage  of  wetland  losses  that 
would  occur  in  order  to  meet  the 
acreage  limits  of  some  of  the  nationwide 
permits  (e.g.  5  acres  of  wetlands  cannot 
be  created  to  change  a  6  acre  loss  of 
wetlands  to  a  1  acre  loss;  however,  the  5 
created  acres  can  be  used  to  reduce  the 
impacts  of  the  6  acre  loss). 

Section  404  Only  Conditions 

In  addition  to  the  General  Conditions, 
the  following  conditions  apply  only  to 
activities  that  involve  the  discharge  of 
dredged  or  fill  material  and  must  be 
followed  in  order  for  authorization  by 
the  nationwide  permits  to  be  valid: 

1.  Water  supply  intakes.  No  discharge 
of  dredged  or  fill  material  may  occur  in 
the  proximity  of  a  public  water  supply 
intake  except  where  the  discharge  is  for 
repair  of  the  public  water  supply  intake 
structures  or  adjacent  bank 
stabilization. 

2.  Shellfish  production.  No  discharge 
of  dredged  or  fill  material  may  occur  in 
areas  of  concentrated  shellfish 
production,  unless  the  discharge  is 
directly  related  to  a  shellfish  harvesting 
activity  authorized  by  nationwide 
permit  4. 

3.  Suitable  material.  No  discharge  of 
dredged  or  fill  material  may  consist  of 
unsuitable  material  (e.g.,  trash,  debris, 
car  bodies,  etc.)  and  material  discharged 
must  be  free  from  toxic  pollutants  in 
toxic  amounts  (see  section  307  of  the 
Clean  Water  Act). 

4.  Mitigation.  Discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States  must  be  minimized  or  avoided  to 
the  maximum  extent  practicable  at  the 
project  site  (i.e.  on-site),  unless  the  DE 
has  approved  a  compensation  mitigation 
plan  for  the  specific  regulated  activity. 

5.  Spawning  areas.  Discharges  in 
spawning  areas  during  spawning 
seasons  must  be  avoided  to  the 
maximum  extent  practicable. 

6.  Obstruction  of  high  flows.  To  the 
maximum  extent  practicable,  discharges 
must  not  permanently  restrict  or  impede 
the  passage  of  normal  or  expected  high 
flows  or  cause  the  relocation  of  the 
water  (unless  the  primary  purpose  of  the 
fill  is  to  impound  waters). 

7.  Adverse  impacts  from 
impoundments.  If  the  discharge  creates 
an  impoundment  of  water,  adverse 
impacts  on  the  aquatic  system  caused 
by  the  accelerated  passage  of  water 
and/or  the  restriction  of  its  flow  shall  be 
minimized  to  the  maximum  extent 
practicable. 

8.  Waterfowl  breeding  areas. 
Discharges  into  breeding  areas  for 
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migratory  waterfowl  must  be  avoided  to 
the  maximum  extent  practicable. 

9.  Removal  of  temporary  fills.  Any 
temporary  fills  must  be  removed  in  their 
entirety  and  the  affected  areas  returned 
to  their  preexisting  elevation. 
(PR  Doc  91-27573  Filed  11-21-41: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Secretary 

24  CFR  Parts  207, 213,  215. 220, 221. 
231.  232,  234,  236,  242,  880,  861, 882. 
883, 884,  885,  886,  887.  and  965 

(Oocktt  No.  R-91-1567;  FR-3081-P-01] 

RIN  2S02-AF59 

Smoke  Detectors  for  HUO-Assisted  or 
Insured  Rental  Housing  and  Public  and 
Indian  Housing 

aoemcy:  Office  of  the  Secretary.  HUD. 
action:  Proposed  rule. 

summary:  This  rule  would  amend  HUD 
regulations  to  require,  at  a  minimum, 
one  smoke  detector  in  rental  dwelling 
units  assisted  or  insured  by  HUD,  and  in 
public  and  Indian  housing  dwelling 
units.  The  purpose  of  this  rule  is  to 
assure  that  fire  safety  equipment  is 
included  and  maintained  in  HUD- 
associated  rental  units,  and  to  further 
the  National  Housing  Goal  of  a  decent 
home  and  a  suitable  living  environment 
for  every  American  family. 
DATES:  Comments  must  be  submitted  on 
or  before  January  21,  1992. 
AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at  the 
above  address.  As  a  convenience  to 
commenters,  the  Rules  Docket  Clerk  will 
accept  brief  public  comments 
transmitted  by  facsimile  ("FAX^ 
machine.  The  telephone  number  of  the 
FAX  receiver  is  (202)  706-4337.  (This  is 
not  a  toil-free  nomlwr.)  Only  public 
comments  of  six  or  fewer  total  pages 
will  be  accepted  via  FAX  transmittal. 
This  limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of  six 
pages  will  not  be  accepted.  Receipt  of 
FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Rules  Docket  Clerk  at  (202) 
708-2084  (TDD  (202)  706-3259).  (These 
are  not  toll-free  numbers.) 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Section  8  rental  certificate,  rental 
voucher,  and  moderate  rehabiUtation 
programs,  contact  Gerald  Benoit,  Room 


6122,  telephone  (202)  708-1800;  (TDD 
(202)  706-4594);  for  Section  202  Elderty 
and  Handicapped  Housing,  contact 
Robert  Wilden,  Room  6110,  telephone 
(202)  706-2730;  (TDD  (202)  706-4504);  for 
Public  and  Indian  Housing,  contact 
Janice  RatUey.  Room  4136,  telephone 
(202)  706-1800;  (TDD  (202)  708-0850);  for 
HUD-insured  and  other  programs, 
contact  James  Tahash,  Room  6182. 
telephone  (202)  706-3944;  (TDD)  (202) 
706-4594);  451  Seventh  Street  SW, 
Washington,  DC  20410.  (Telephone 
numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 

primary  objective  of  HUD  housing 
programs  is  to  advance  the  long- 
established  national  commitment  to 
decent  safe,  and  sanitary  housing  for 
every  American.  This  standard  is 
required  under  Annual  Contributions 
contracts  with  public  housing  agencies 
(PHAs)  and  Indian  Housing  Authorities 
(IHAs),  as  well  as  the  Housing 
Assistance  Payments  contracts  with 
owners  of  housing  assisted  under 
Section  8  of  the  U.S.  Housing  Act  of 
1937.  The  standard  is  also  the 
underlying  purpose  of  HUD's  Minimum 
Property  Standards  (MPS)  and  housing 
quality  standards  (HQS). 

Fire  safety  in  all  HUD-associated 
rental  units  is  critical  to  achieving  the 
goal  of  a  safe  environment  for  all 
families  residing  in  those  units.  It  is 
common  knowledge  that  the  early 
detecbon  of  fires  through  smoke  alarms 
can  be  a  primary  factor  in  saving  lives 
and  preventing  injury.  This  rule  would 
ensure  that  each  unit  to  which  it  applies 
contains,  at  a  minimum,  one  working 
smoke  detector. 

Under  the  MPS  contained  in  subpart  S 
of  24  CFR  part  200,  all  units  developed 
or  substantially  rehabilitated  with  HUD 
assistance,  including  insured  fmancing. 
since  1978  are  required  to  be  equipped 
with  smoke  detectors.  In  addition,  public 
and  Indian  housing  units  that  have 
received  assistance  for  comprehensive 
modernization  under  the  Comprehensive 
Improvement  Assistance  Program 
(ClAP)  since  1965  are  required  to  have 
smoke  detectors. 

The  Department  also  requires  smoke 
detectors  in  all  units  owned  by  HUD  or 
for  which  HUD  is  the  mortgagee-in- 
possession. 

With  respect  to  all  other  units  not 
covered  by  the  requirements  of  the  MPS 
or  CLAP  program,  or  units  which  HUD 
does  not  own  or  is  not  the  mortgagee-in- 
possession,  HUD  believes  that  most  of 
those  units  may  already  be  equipped 
with  smoke  detectors  under 
requirements  imposed  by  State  and 
local  codes  or  by  fire  or  liability 
insurance  carriers.  This  rule  would  not 


preempt  those  requirements.  However, 
in  order  to  meet  the  HQS  or  regulatory 
requirements  for  the  applicable 
programs,  each  assisted  unit  must 
contain  at  least  one  working  smoke 
detector. 

The  rule  would  amend  the  HQS  in  24 
CFR  parts  882,  886.  and  887,  which 
describe  the  minimum  requirements  for 
units  in  the  Section  8  Rental  Certificate 
and  Rental  Voucher  programs,  the 
Moderate  Rehabilitation  programs, 
Projected-Based  Certificate  Assistance, 
Loan  Management  Set-Aside  and 
Property  Disposition  programs,  as  well 
as  any  other  units  required  to  meet  the 
HQS  described  in  those  regulations. 
Subparts  B  and  C  of  part  885.  which 
govern  section  202  eldeHy  and 
handicapped  housing,  would  also  be 
amended  to  include  the  requirement  for 
smoke  detectors,  as  would  parts  880 
(New  Construction),  881  (Substantial 
Rehabilitation).  883  (State  Housing 
Agencies),  884  (Section  515  Rural  Rental 
Housing),  and  215  (Rent  Supplement). 

With  respect  to  pubHc  and  Indian 
housing  dwelling  units,  the  rule  would 
amend  24  CFR  part  965.  (A  final  rule 
published  on  January  9, 1991  (56  FR  918) 
explains  that  part  965  is  still  applicable 
to  Indian  housing.  When  the  final 
version  of  part  905  (the  Consolidated 
Indian  Housing  rule  (55  FR  24722,  June 
18, 1990)  is  issued,  the  provisions  in  part 
965  applicable  to  Indian  housing  will  be 
made  a  part  of  the  final  version.) 

The  rule  would  also  apply  to  HUD- 
insured  multifamily  rental  projects  and 
care-type  properties.  Units  in  insured 
projects  constructed  or  substantially 
rehabilitated  after  1978  are  required  to 
contain  smoke  detectors  under  the  MPS, 
as  discussed  above.  The  effect  of  this 
rule,  therefore,  would  be  to  ensure  that 
pre-1978  insured  projects  are  subject  to 
the  requirement  as  well.  The  rule  would 
amend  parts  207.  213,  215,  220,  221.  231, 
232,  234,  236,  and  242  to  apply  the  smoke 
detector  requirement  to  multifamily 
rental  and  care-type  projects  insured 
and  regulated  under  those  parts. 

It  is  the  Department's  intention  that 
smoke  detectors  be  required  in  all  HUD- 
associated  multifamily  rental  and  care- 
type  housing.  Multifamily  programs  or 
units  not  specifically  covered  in  this 
proposed  rule  may  be  added  at  the  final 
rule  stage,  to  the  extent  considered 
appropriate. 

The  rule  would  require  that  each  unit 
(or  occupied  room  in  the  case  of  care- 
type  properties)  be  equipped  with  at 
least  one  battery-operated  or  hardwired 
smoke  detector,  in  proper  working 
condition,  located  in  a  hallway  adjacent 
to  the  bedroom  or  bedrooms.  The  rule 
would  also  prescribe  the  requirements 
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for  uiits  occupied  by  heertog-iinpeired 
persons. 

Otner  Matters 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  ieeoed  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  would  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
milUon  or  autre;  (2)  cause  a  mafot 
increase  in  costs  of  prices  for 
consumers,  individual  indttstries. 
Federal,  State,  or  local  government 
agencies,  or  geogra^c  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employBient,  investment, 
productivity,  inaovatioo.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Uopact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  whic^ 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1909.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  ia  the  OfKce  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  De];>artment  of  Housing  and 
Urban  development,  Room  10276, 451 
Seventh  Street  SW.,  Washington.  DC 
20410. 

The  General  Counsel  as  the 
designated  official  under  Executive 
Order  12006,  The  Family,  has 
determined  that  tfiis  rdie  does  not  have 
a  potential  stgnificant  impact  on  the 
formation,  maintenance,  and  general 
well-being  of  the  family  and,  thus,  is  not 
subject  to  review  under  that  Order.  Hie 
rule  amends  the  property  standards 
under  which  Section  8-assi8ted  units 
and  public  and  iwHifin  hniiakig  units  ate 
operated. 

The  General  Counsel  has  also 
detemined,  as  the  Designated  Official 
for  HUD  under  section  0(a)  of  Executive 
Order  12612.  Federalism,  that  the 
policies  contained  in  this  rule  do  not 
have  faderaiieai  inylinetioiu  said.  Aus. 
are  not  snt^ect  to  review  under  that 
Order.  The  requirements  of  the  rule  do 
not  replace  or  affect  any  requirements 
that  oMjr  aliendjr  be  inposed  by  States 
and  local  go»eiiiswiiti  with  respect  to 
the  use  at  snake  deSectors  io  rentd 
housing. 

In  aeconknoB  Midi  5  IL&Cni^) 
(the  Be^slatory  Flexibilitir  Act),  tbe 
Undersigned  hatbj  certifies  thet  this 
rule  does  not  kave  a  significant 
economic  impnct  on  a  anbetantial 
mmiber  ol  small  entitiea.  The  nrfe 
appbes  equaUy  to  all  oiwners  ef  Section 


B-assisted  housing,  as  well  as  PHAs  and 
Indian  Hoosing  Avthorities. 

This  rule  was  listed  as  item  1392  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  at  56  PH  53380, 
53405  on  October  21. 1991.  under 
Executive  Order  12291  and  tbe 
Regulatory  Flexibilitv  Act. 

List  of  Subjects 

24  CFR  Part  2tf7 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  reoordkeeiMng 
requirements,  Solar  energy. 

24  CFR  Part  213 

Cooperatives,  Mortgage  insurance, 
Reportii\g  and  recordkeeping 
reqitirements. 

24  CFR  Part  2JS 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24CFR  Part  220 

Home  improvement  Loan  programs — 
bousing  and  coBmunity  development. 
Mortgage  insurance.  Reportiog  and 
recordkeepii^  requiraiaeats.  Urban 
renewal 

24  CFR  Portal 

Low  and  moderate  income  housing, 
Mortgage  insurance.  Reporting  and 
recordkeeping  re<itiirements. 

24  CFR  Part  231 

Aged.  Mortgage  insurance,  Reporting 
and  reoordkeepifig  requirements. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs — health.  Loan  programs — 
housing  and  commanity  development 
Mortgage  insurance,  Nursing  homes. 
Reporting  and  recordkeepii\g 
requirements. 

24  CFR  Part  234 

CoodomiaiwBS,  Mortgage  insurance. 
R^mrting  and  recordkeeping 
requiieneBts. 

24  CFR  Part  2» 

Grant  prognms— housing  and 
community  devriopment  Low  and 
modeeate  iaooae  iMMsing,  Mnrtgnfs 
insurance,  rent  snlisiiiiea.  Reporting  and 
recordkeepiug  lecjuiiementa 

24CFRPart242 

Hospitals.  Mortgage  insurance. 
Repuitliig  and  Kcordkeeping 
re(|uireinents. 


24CFRParte$0 

Grant  programs — housing  and 
community  ^velopaeot  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

Grant  programs — ^housing  and 
community  development  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 

community  development  Lead 
poisoning.  Manufactured  homes. 
Homeless.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Gcant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24CFRPartaB4 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  reoordkeepiag 
requireaieots.  Rural  areas. 

24CFRPart88S 

Aged,  Handicapped,  Loan  programs — 
housing  end  comnninity  development. 
Low  and  moderate  income  housing. 
Reporting  and  recordkeoping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  987 

Grant  progranii    housing  and 
community  developaaeat  Rent  subsidies 
Reporting  and  necordkeeping 
requirements. 

24CFnPart9es 

Energy  conservation.  Government 
procurement  Grant  pro-ams — chousing 
and  comBunity  development  Lead 
poisoning.  Loan  programs — housing  and 
community  development  Public 
housing,  Reportiog  and  reoon&eeping 
requiremnnM.  Utilities. 

Acoordin^.  for  the  reasons  set  forth 
in  die  preaoMe,  84  CFR  ports  tOT,  213, 
215.  2aa  221,  231.  232.  234,  236, 242,  860. 
881,  882, 883,  864,  885,  886,  887.  end  965 
would  be  amended  to  read  as  foHows: 


I 
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PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  207  would  continue  to  read  as 
follows: 

Authority:  Sect.  207, 211.  National  Housing 
Act  (12  U.S.C  1713, 1715b);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)).  Sections 
207.258  and  207.258b  are  also  issued  under 
section  203(e).  Housing  and  Community 
Development  Amendments  of  1978  (12  U.S.C 
1701r-ll(e)). 

2.  Part  207  would  be  amended  by 
adding  §  207.24a,  to  read  as  follows: 

§  207,24a    Smoka  itottctora. 

(a)  Performance  requirement.  After 
[insert  date  80  days  after  effective  date 
of  the  final  rule/,  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  working  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  part  213 
would  continue  to  read  as  follows: 

Aulfaority:  Sees.  211, 213.  National  Housing 
Act  (12  U.S.C.  1715b,  mSe):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

4.  Part  213  would  be  amended  by 
adding  S  213.41,  to  read  as  follows: 

§  21X41    Smok*  datactors. 

(a)  Performance  requirement  After 
[insert  date  60  days  after  effective  date 
of  the  final  rule},  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  working  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 


alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

5.  The  authority  citation  for  part  215 
would  continue  to  read  as  follows: 

Authority:  Sec.  101(g).  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C  17018); 
sec.  7(d].  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

e.  Part  215  would  be  amended  by 
adding  \  215.16,  to  read  as  follows: 

S21S.16    Smoka  datactora. 

(a)  Performance  requirement.  After 
/insert  date  60  days  after  effective  date 
of  the  final  rule),  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  woi4(ing  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b)  Acceptability  criteria.  The  smoke 
detector  must  me  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroon,  unless  the  unit  is  occupied  by  a 
hearing-impaired  person,  in  which  case 
each  bedroom  occupied  by  a  hearing- 
impaired  person  must  have  an  alarm 
system  connected  to  the  smoke  detector 
installed  in  the  hallway. 

Part  220— MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

7.  The  authority  citation  for  part  220 
would  continue  to  read  as  follows: 

Authority:  Sees.  207.  211.  220,  National 
Housing  Act  (12  U.S.C  1713, 1715b.  1715k): 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  Subpart  C  of  part  229  would  be 
amended  by  adding  9  200.511,  to  read  as 
follows: 

S  220  J1 1    Smoka  datactor*. 

(a)  Performance  requirement  After 
[insert  date  60  days  after  effective  date 
of  the  final  rule],  each  dweUing  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  working  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  3moke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b}  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 


a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

9.  The  authority  citation  for  part  221 
would  continue  to  read  as  follows: 

Authority:  Sees.  211. 221.  National  Housing 
Act  (12  U.S.C  1715b.  17151),  sec.  7(d), 
Department  of  Housing  and  Urabna 
Development  Act  (42  U.S.C.  3535(d)):  se& 
221.544(a)(3)  is  also  issued  under  sec.  201(a), 
National  Housing  Act  (12  U.S.C.  1707(a)). 

10.  Subpart  C  of  part  221  would  be 
amended  by  adding  9  221.545a,  to  read 
as  follows: 

S  221.545a    Sffloka  datactor*. 

(a)  Performance  requirement  After 
f insert  date  60  days  after  effective  date 
of  the  final  rule],  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  working  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke  , 
detector  installed  in  the  hallway. 

PART  231— HOUSING  MORTGAGE 
INSURANCE  FOR  THE  ELDERLY 

11.  The  authority  citation  for  part  231 
would  continue  to  read  as  follows: 

Authority:  Sees.  211. 231,  National  Housing 
Act  (12  U.S.C  1715b,  1715v):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

12.  Part  231  would  be  amended  by 
adding  9  231.15,  to  read  as  follows: 

$231.15    Smoka  datactora. 

(a)  Performance  requirement  After 
[insert  date  60  days  after  effective  date 
of  the  final  rulej,  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  working  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 
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(b)  Acceptability  criteria.  The  smoke 
detector  BHnt  be  located,  to  the  extent 
practicable,  la  a  baUway  adjacent  to  a 
bedrooiii  anless  tbe  nut  is  occupied  by  a 
hearing-impaired  person,  in  which  caae 
each  bedrooBi  ocoipied  by  a  bearing- 
impaired  peraon  must  have  an  alarm 
system  connected  to  tiie  smoke  detector 
inatatted  ia  the  hallway. 

PART  232-IIORTQAGE  INSURANCE 
FORMURSmONOMES, 
INTERMEOUTE  CARE  FACILITIES, 
AND  BOARD  AND  CARE  HOMES 

13.  The  aathority  citation  for  part  232 
would  continue  to  read  as  foIloMrs: 

AuHnttly:  Sees.  211,  232.  Nalional  Housing 
Act  (12  U.&C.  insb.  ITlSw):  sec.  7(d). 
DepartwMit  of  Housing  aad  Urbao 
Devetopnent  Act  (42  US.C  3S35(d)). 

14.  Part  232  would  be  amended  by 
adding  9  23ZJi91  under  the  heading 
"Property  Requirements."  to  read  as 
follows: 


§232391    SmokOl 

After  [insert  date  60  days  after 
effective  date  of  the  final  rule),  each 
occupied  room  must  include  at  least  one 
battery-operated  or  hard-wired  smoke 
detector  in  propar  working  condition.  If 
the  room  is  occupied  by  hearing- 
impaired  persons,  the  smoke  detector 
must  have  an  alarm  system  designed  for 
hearing-iiapaired  persona. 

PART  234 — CONDOMINIUM 
OWNERSHIP  MORTQAQE  INSURANCE 

15.  The  authority  citation  for  part  234 
would  contiaue  to  read  as  foUows: 

AM*o»<ty:  Sees.  Ml,  234,  National  Hottsiiig 
Act  (12  U.S.C  ITlSb.  ITlSy):  mc  7(d). 
Depaiteent  of  Hnntiag  and  Utban 
Developmaol  Act  (42  U.SX1 3S3S(d)).  Sectioa 
234.520(a)(2)((ii  is  also  issued  imdor  sec 
201(a),  National  Housing  Act  (12  \3SX1. 
1707(a)). 

16.  Part  234  would  be  ameitded  by 
adding  S  234.521,  to  read  as  follows: 

9234.521    Smoka  datactora. 

(a)  Performance  requiremeaL  Alter 
[insert  date  60  days  after  effective  date 
of  the  final  rule],  each  dweUing  wekX 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  working  condition.  IT  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  aa 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b)  Aooeptabi/jty  aHeria.  The  wuoke 
detector  nast  be  located,  to  the  extent 
practicable,  in  a  baOway  adfaoent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  heartng-hnpaired  person,  in  whidi 
case  each  bedroom  occupied  by  a 


hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PAUT  2M— MORTQAQE  INSURANCE 
AND  MTERCST  REDUCTION 
PAYMBIT  FOR  RENTAL  PROJECTS 

17.  The  authority  citation  Ibr  part  236 
would  continue  to  read  as  follows: 

A«Aarity:  Sec*,  ni.  231^  NatioBal  Housing 
Act  (12  U.S.C  171Sbi.  1716Z);  sec.  7td). 
Department  of  Housing  and  Urt>an 
DevelopsMBt  Act  (42  U.S.C  aiU6(dU. 


18.  Part  236  wooU  be  amended  by 
adtSng  i  236.65.  to  read  as  foUowa: 


(a)  Performance  requirement  After 
[iuert  date  60  days  after  effective  date 
of  the  final  rule],  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  bard-wired  amoke  detector 
in  proper  working  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b)  Acceptability  criteria.  The  smoke 
■  detector  must  be  located,  to  the  extent 

practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  bearing-impaired  person,  in  which 
case  each  l>edroom  occupied  by  a 
heariog-impaired  pterson  must  have  an 
alenn  system  connected  to  the  smoke 
detector  instaUed  in  the  haUway. 

PART  a4t-M0RTQAeE  INSURANCE 
FORHOSPITALB 

19.  The  authority  citation  for  part  242 
would  contimie  to  read  as  follows: 

Authority:  Sees.  211. 233(f).  242.  National 
Housing  Act  (12  U.S.C  1715b.  1715n(f).  1715z- 
7),  ucpttrtDMfrt  of  liointn^  sna  Urosn 
DevetofMient  Act  (42  \i&X^  9536(d)). 

20.  Part  242  would  be  amended  by 
adding  1 242.86,  to  read  as  follows: 


8242J6 

After  [meert  date  60  days  after 
effective  date  of  the  final  rule],  each 
occupied  room  must  inchide  at  least  one 
battery-operated  or  hard-wired  smoke 
detector  in  proper  working  coxulitioo.  If 
the  unit  is  occupied  by  hearing-impaired 
persona,  smoke  detectors  mast  have  aa 
alarm  system,  designed  for  hearing- 
impaired  persons. 

PART  MO-'SecnON  •  HOUSMQ 
ASSISTANCE  PAYMENTS  PROGRAM 

FOR  NEW  coHsmucnoN 

21.  The  authority  citation  for  part  880 
would  contfarae  lo  read  aa  fottows: 

Authority:  Sees.  3,  S,  8.  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a,  1437c. 


1437Q:  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  UA.C.  3535!d)). 

22.  Section  880.207  would  be  amended 
by  atlding  paragraph  (g),  to  read  as 

followr 

{•80.207 


(g)  Smoke  detectors.  (1)  Performance 
requirement  After  [insert  dote  60  days 
after  effective  date  of  the  fiaai  ru/e|. 
each  dwelling  unit  auist  include  at  least 
one  battery-operated  or  hard-wired 
smoke  detector  in  proper  working 
condition.  If  the  unit  is  occupied  by 
hearing-iatpaired  persona,  smoke 
detectors  mnst  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

23.  The  aathority  citation  for  part  681 
would  continne  to  read  as  followr 

Authimty:  Sees.  3.  S.  a  United  States 
Housing  Act  of  1937  (42  U.S.C  \*3f%.  1437c 
14371);  se&  7(d],  Departmenl  of  Housing  and 
Urban  DevelopmanI  Ad  (42  LLSH  3S35(d)). 

24.  Section  681.307  woald  be  aotended 
by  adding  (g).  to  read  as  follows: 

t«6t.2t7   ftoparty  alandardB. 

(g)  Smoke  detectors.  (1)  Performance 
requirement  After  [insert  date  60  days 
after  effective  date  of  the  final  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard- wired 
smoke  detector  in  proper  working 
condition.  1/  the  unit  is  occupied  by 
hearing-impaired  persons,  taaoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  hi  which 
case  eadh  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway 
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PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM— 
EXISTING  HOUSING 

25.  The  authority  citation  for  part  882 
would  continue  to  read  as  follows: 

Autbority:  Sees.  3. 5.  a  United  States 
Housing  Act  of  1937.  (42  U.S.C  1437a. 
1437c.  1437f);  sec  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)).  Subpart  H  is  also  issued 
under  sees.  401  and  441,  Stewart  B.  McKinney 
Homeless  Assistance  Act.  Public  Law  l(X)-77, 
approved  July  2Z  1987:  sees.  481  and  485. 
Stewart  B.  McKinney  Homeless  Assistance 
Amendments  Act  of  1988.  Public  Law  1(X)- 
62a  approved  November  7,  I9ea 

26.  Section  882.109  would  be  amended 
by  adding  paragraph  (r).  to  read  as 
follows: 

§882.109    Homing  quattty  standards. 

•        *        •        *        * 

(r)  Smoke  detectors.  (1)  Perforwance 
requirement  After  [insert  dale  60  days 
after  effective  date  of  the  final  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard-wired 
smoke  detector  in  proper  working 
condition.  If  the  unit  is  occupied  by 
hearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
STATE  HOUSING  AGENCIES 

27.  The  authority  citation  for  part  883 
would  continue  to  read  as  follows: 

Authority:  Sees.  3, 5,  a  United  States 
Housing  Act  of  1937,  (42  U.S.C.  1437a.  1437c, 
1437f);  sec  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  3535(d)). 

28.  Section  883.310  would  be  amended 
by  adding  paragraph  (d),  to  read  as 
follows: 

SM3J10    Proparty standards. 

(c)  Smoke  detectors.  (1)  Performance 
requirement.  After  [insert  date  60  days 
after  effective  date  of  the  final  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard-wired 
smoke  detector  in  proper  working 
condition,  if  the  unit  is  occupied  by 
hearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system. 


designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM. 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

29.  The  authority  citation  for  part  884 
would  continue  to  read  as  follows: 

Authority:  Sees,  a  S.  a  United  States 
Housing  Act  of  1937,  (42  U.S.C.  1437a.  1437c, 
1437f):  sec  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

30.  Section  884.110  would  be  amended 
by  adding  paragraph  (d),  to  read  as 
follows: 


9884.110    Types  of  housing  and 
standards. 


(c)  Smoke  detectors.  (1)  Performance 
requirement  After  [insert  date  60  days 
after  effective  date  of  the  final  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard-wired 
smoke  detector  in  proper  woricing 
condition.  If  the  unit  is  occupied  by 
hearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR  HANDICAPPED 

31.  The  authority  citation  for  Part  885 
would  continue  to  read  as  follows: 

Authority:  Sec  202.  Housing  Act  of  1959  (12 
U.S.C  1701q):  sec.  a  United  States  Housing 
Act  of  1937  (42  U.S.C  1437f),  sec  7(d), 
Department  of  Housing  and  Url>an 
Development  Act  (42  U.S.C  3535(d)). 

32.  Subpart  B  of  part  885  would  be 
amended  by  adding  9  885.429.  to  read  as 
follows: 


$885,429    Smoks  dctsctor*. 

(a)  Performance  requirement  After 
[insert  date  dO  days  after  effective  date 
of  the  final  rule],  each  dwelling  unit 
must  include  at  least  one  battery- 
operated  or  hard-wired  smoke  detector 
in  proper  workiiig  condition.  If  the  unit 
is  occupied  by  hearing-impaired 
persons,  smoke  detectors  must  have  an 
alarm  system,  designed  for  hearing- 
impaired  persons,  in  each  bedroom 
occupied  by  a  hearing-impaired  person. 

(b)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

33.  Section  885.717  of  subpart  C.  part 
885.  would  be  amended  by  adding 
paragraph  (d).  to  read  as  follows: 

9885.717    Prolact  standards. 

•        *        *        •        * 

(d)  Smoke  detectors.  (1)  Performance 
requirement  After  [insert  date  60  days 
after  effective  date  of  the  final  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard-wired 
smoke  detector  in  proper  working 
condition.  If  the  unit  is  occupied  by 
hearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAMS-SPECIAL  ALLOCATIONS 

34.  The  authority  citation  for  part  886 
would  continue  to  read  as  follows: 

Authority:  Sees.  3. 6.  and  a  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a,  1437c 
and  1437f);  sec  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C 

3535(d)). 

35.  Section  886.113  would  be  amended 
by  redesignating  paragraph  (m)  as 
paragraph  (n).  and  by  adding  a  new 
paragraph  (m).  to  read  as  follows: 

9886.113    Housing  quality  standards. 
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(m)  Smoke  detectors.  (1)  Performance 
requirement  After  [insert  date  60  days 
after  effective  date  of  the  fiapl  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard-wired 
smoke  detector  in  proper  working 
condition.  If  the  unit  is  occupied  by   - 
hearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

36.  Section  886.307  would  be  amended 
by  adding  paragraph  (p)  to  read  as 
follows: 

9886.307    Housing  quaHty  Standards. 

*        •     .  •        *        • 

(p)  Smoke  detectors.  (1)  Performance 
requirement  After  [insert  date  60  days 
after  effective  date  of  the  final  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard-wired 
smoke  detector  in  proper  working 
condition.  If  the  unit  is  occupied  by 
hearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  887— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
HOUSING  VOUCHERS 

37.  The  authority  citation  for  part  887 
would  continue  to  read  as  follows: 


Authority:  Sees.  3.  5.  and  a  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a.  1437c 
and  1437f):  sec  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C 
3535(d)). 

38.  Section  887.251  would  be  amended 
by  adding  paragraph  (m).  to  read  as 
follows: 

9887.251    Housing  quality  standards. 

*        •        *        •        * 

(m)  Smoke  detectors.  (1)  Performance 
requirement  After  [insert  date  60  days 
after  effective  date  of  the  final  rule], 
each  dwelling  unit  must  include  at  least 
one  battery-operated  or  hard-vvdred 
smoke  detector  in  proper  working 
condition.  If  the  unit  is  occupied  by 
hearing-impaired  persons,  smoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons, 
in  each  bedroom  occupied  by  a  hearing- 
impaired  person. 

(2)  Acceptability  criteria.  The  smoke 
detector  must  be  located,  to  the  extent 
practicable,  in  a  hallway  adjacent  to  a 
bedroom,  unless  the  unit  is  occupied  by 
a  hearing-impaired  person,  in  which 
case  each  bedroom  occupied  by  a 
hearing-impaired  person  must  have  an 
alarm  system  connected  to  the  smoke 
detector  installed  in  the  hallway. 

PART  965-PHA  OWNED  OR  LEASED 
PROJECTS-MAINTENANCE  AND 
OPERATIONS 

39.  The  authority  citation  for  part  965 
would  continue  to  read  as  follows: 

Authority:  Sees.  2,  a  a  and  9,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437, 1437a. 
1437d,  and  1437g);  see.  7(d),  Department  of 
Housing  and  Urban  Development  Aet  (42 
U.S.C.  3535(d]).  Subpart  H  is  also  issued 
under  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C  4821-4846). 

40.  Part  965  would  be  amended  by 
adding  subpart  I,  to  read  as  follows: 

Sul)part  I— Fka  Satoty 

965.800    Applicability. 
965.805    Smoke  detectors. 

9965J00    Appiicabliity. 

This  subpart  applies  to  all  PHA- 
owned  or  -leased  housing  and  IHA- 


owned  or  -leased  housing,  including 
Mutual  Help  and  Turnkey  lU. 

9965.805    Smoica  datactor*. 

(a)  Performance  requirement  After 
[insert  60  days  after  effective  dote  of 
rule],  each  unit  covered  by  this  subpart 
must  be  equipped  with  at  least  one 
battery-operated  or  hard-wired  smoke 
detector,  or  such  greater  number  as  may 
be  required  by  state  or  local  codes,  in 
working  condition.  In  units  occupied  by 
hearing-impaired  residents,  smoke 
detectors  must  be  hard-wired. 

(b)  Acceptability  criteria.  (1)  The 
smoke  detector  must  be  located,  to  the 
extent  practicable,  in  a  hallway 
adjacent  to  the  bedroom  or  bedrooms.  In 
units  occupied  by  hearing-impaired 
residents,  hard-wired  smoke  detectors 
must  be  connected  in  an  alarm  system 
designed  for  hearing-impaired  persons 
and  installed  in  the  bedroom  or 
bedrooms  occupied  by  the  hearing- 
impaired  residents.  Individual  units  that 
are  jointly  occupied  by  both  hearing  and 
hearing-impaired  residents  must  be 
equipped  with  both  audible  and  visual 
types  of  alarm  devices. 

(2)  If  needed,  battery-operated  smoke 
detectors,  except  in  units  occupied  by 
hearing-impaired  residents,  may  be 
installed  as  a  temporary  measure  where 
no  detectors  are  present  in  a  unit. 
Temporary  battery-operated  smoke 
detectors  must  be  replaced  with  hard- 
wired electric  smoke  detectors  in  the 
normal  course  of  a  PHA's  or  IHA's 
planned  CLAP  program  to  meet  the 
required  HUD  Modernization  Standards 
or  state  or  local  codes,  whichever 
standard  is  stricter.  Smoke  detectors  for 
units  occupied  by  hearing-impaired 
residents  must  be  installed  in 
accordance  with  the  acceptability 
criteria  in  paragraph  (b](l}  of  this 
section. 

Dated:  November  14, 1991. 
Alfnd  A.  DelliBovi. 
Deputy  Secretary. 

(FR  Doc  91-27952  Filed  11-21-01:  &45  am| 
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DEPARTMENT  OF  EDUCATION 

34CFRPart722 
RIN  1«S0-AA40 

Educational  Partnerships  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 


r  The  Secretary  issues  a  notice 
of  proposed  rulemaking  for  the 
Educational  Partnerships  program. 
These  regulations  are  needed  to 
implement  the  discretionary  grant 
program  authorized  bv  the  Educational 
Partnerships  Act  of  198a  title  VI, 
subtitle  A.  chapter  5  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Act). 

DATES:  Comments  must  be  received  on 
or  before  December  23, 1991. 

AOORCSSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Lois  N.  Weinberg,  Office  of 
Educational  Research  and  Improvement. 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue  NW.,  Washington,  DC 
2020»-5644. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

POn  FURTHER  mPORDUHIOM  COtfrACT: 

Lois  N.  Weinberg.  Telephone:  (202)  219- 
2116.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  D«al 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m^  Eastern  time. 

SUPPLEMENTARY  MPORMATION:  The 
Educational  Partnerships  Program 
encourages  the  creation  of  alliances 
between  local  educational  agencies  or 
institutions  of  higher  education  or  both, 
and  representatives  of  the  private 
sector.  The  purpose  and  activities  of  this 
program  complement  the  AMERICA 
2000  strategies.  An  eligible  partnership 
must  include  a  local  educational  agency 
or  an  institution  of  higher  education,  or 
both,  and  must  also  include  one  or  more 
of  the  follo%ving:  a  business  concern, 
community-based  organization, 
nonprofit  private  organization,  museum, 
library,  educational  television  or  radio 
station,  or  an  appropriate  State  agency. 
A  variety  of  school  improvement 
activities,  programs  for  gifted  and 
talented  and  disadvantaged  students, 
tutoring,  career  awareness,  and 
academic  internship  programs  are 
authorized.  Students  and  teachers  ui 


public  eleaeoterjr  and  secondaiy 
schools,  and  in  public  and  privalt 
institutions  of  higher  education  i 
benefit  from  these  activities.  Prii 
elementary  and  secondary  schools  are 
not  eligible  to  participate. 

These  proposed  regulations  spwcify 
that  in  any  Hscal  year  the  Secretary  may 
establish  funding  priorities.  By  &t 
selection  of  funding  priorities,  the 
Secretary  limits  a  competition  to  spw.ifk, 
program  categories  or  awards  additional 
points  to  an  application  that  addreaaes 
specific  program  activities  in  an 
especially  effective  manner.  Proposed 
priorities  are  derived  from  the  National 
Education  Goals  and  AMERICA  2000 
strategies  for  improvement  in  school 
readiness,  an  increase  in  the  high  school 
graduation  rate.  Improved  achiev«Bent 
in  certain  school  subjects,  preparation 
for  employment  or  further  education  for 
high  school  graduates,  reaponsiblt 
citizenship,  and  improved  learning 
environment,  and  reduced  violence  and 
use  of  drugs  in  schools.  Other  proposed 
priorities  are  for  statewide  or  mnlti-state 
projects,  projects  that  would  opaiste  as 
part  of  broader  school  improvement 
efforts  and  systemic  change  programs, 
projects  that  serve  historically 
underrepreseotsd  and  underserved 
populations  of  students,  and  projects 
that  involve  businesses.  The  program 
activities  specified  in  the  proposed 
regulations  may  also  be  selected  as 
fending  pnorities  with  the  AMERICA 
3000  strategy  at  the  forefront. 

The  Secretary  proposes  that  an 
applicant  b«  required  to  include  in  an 
application  three  assurances  required  by 
the  Act  First,  that  the  eligible 
partnership  will  provide  the  noiv-Pederai 
share  of  the  cost  of  the  project  from  noo- 
Federal  haids:  second,  diat  the  eligible 
partnership  arill  take  steps  to  continue 
project  activities  after  the  period  of 
Federal  funding  ends;  and  third,  that  the 
eligible  partnership  will  disseminate 
information  about  the  project. 

Also  proposed  are  the  selectiea 
criteria  by  which  the  Secretary  will 
evaluate  applications  for  grants, 
including  the  composition  of  the  eHgMe 
partnership,  the  need  for  the  project  the 
plan  of  operation,  the  quality  of  key 
personnel,  the  evaluation  plan,  and  the 
cost-effectiveness  and  adequacy  of  the 
budget  and  resources  to  support  the 
project. 

The  Act  limits  the  total  amount  of 
funds  that  can  be  awarded  in  aay  single 
State  to  the  greater  of  15  percent  of  the 
total  funds  appropriated  or  $l,0KUKiO  in 
any  fiscal  year.  TTie  Secretary  wiB 
consider  this  limitation  in  selecting 
applications  for  funding. 

A  special  requirement  of  this  | 


iblished  in  the  Act  is  that  the 
Sairetary  may  not  fund  an  application  if 
a  State  educational  agency  (SEA)  has 
determined  that  the  proposed  project     . 
would  be  inconsistent  with  State  plans 
for  elementary  and  secondary 
education.  During  the  Department's 
review  process,  the  Secretary  proposes 
to  provide  an  opportunity  for  SEAs  to 
review  applications  from  their  States 
that  have  received  high  enough  rankings 
to  be  considered  for  funding.  This  will 
spare  SEAs  the  burden  of  reviewing 
large  numbers  of  applications  that  are 
not  likely  to  be  funded,  and  will  spare 
applicants  the  burden  of  providing 
additioauil  copies  of  their  applications  to 
the  SEAs  for  review.  SEA  approval  is 
required  in  addition  to  the  State 
government  review  under  Executive 
Order  12372.  as  described  below. 

The  Act  hmits  the  Federal  share  of  the 
total  cost  of  the  project  to  no  more  than 
90  percent  for  the  first  year,  75  percent 
for  the  second  year,  50  percent  for  the 
third  year  and  33h%  percent  for  the 
foorth  year.  The  eligible  partnership 
amst  provide  the  remaining  cost  of  the 
project  from  non-Federal  funds,  in  cash 
or  in-kind  support.  Provisions 
incorporating  these  requirements  are 
included  in  the  proposed  regulations. 

The  Secretary  proposes  to  hmit  the 
amount  of  grant  funds  that  may  be  used 
to  purchase  equipment  in  any  fiscal 
year.  However,  an  applicant  would  be 
peiuiittad  to  count  as  part  of  the  cash  or 
in-kind  matching  support  the  costs  of 
any  equipment  provided  by  members  of 
the  eligible  partnership. 

The  proposed  regulations  incorporate 
provisions  in  the  Act  that  require 
grantees  to  disseminate  information 
about  project  activities,  but  limit  the 
anount  of  grant  funds  that  may  be  used 
for  this  purpose  to  one  percent. 
However,  as  with  equipment,  grantees 
may  count  as  part  of  the  cash  or  in-kind 
natching  support  dissemination  costs 
provided  by  members  of  the  eligible 
partnership  beyond  those  costs 
supported  by  grant  funds. 

E*aflt»e  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Raguiatoiy  FlexibUlty  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significaat  economic  impact  on  a 
substantial  number  of  small  entities. 
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The  SBiali  entities  that  woald  be 
affected  by  these  propmed  rrgiUatinns 
are  small  LEAs,  businesses,  private 
nonprofit  osgaoizations,  or  commanity 
based  organizatieas  that  would  receive 
Federal  ^nds  under  tbi*  program. 
However,  the  regulations  weuld  not 
have  a  significant  economic  impact  on 
the  small  entities  because  the 
regulations  would  not  impose  excessive 
regulatory  hardens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  ISW 

Section  722^  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  subntft 
a  copy  of  this  section  to  the  Office  of 
Management  and  Budget  (OMB]  for  its 
review.  (44  U.S.C.  3504(h)) 

Eligible  partnersbipe  as  described 
above  are  sli^le  to  apply  for  grants 
under  these  regulations.  The  Department 
needs  and  uses  the  information  to  make 
grants. 

Annual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  20  hoars  per 
response  for  400  respoiulents,  inchiding 
the  time  for  reviewing  iostntctions, 
searching  existing  data,  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  informatioQ. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  room  3002.  New  Executive  OfBce 
Building,  Washington.  DC  20503; 
Attention:  Daniel  ].  Chenok. 

Intergovernmental  Review 

This  proyam  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  inter^ovemmeiUal 
partnership  and  a  strengthened 
federaliam  by  relying  oa  processes 
developed  by  State  and  local 
governments  for  coordination  and 
reviaw  a<  propeasd  Fetieral  finaKiail 
assistance. 

In  accordance  with  the  Order,  the 
document  ia  ioSsadcd  to  provide  early 
notification  ef  the  Department's  specific 
plans  and  actkoae  for  tfaia  psegran. 

Invitation  ti>  Comment 

Interested  persona  ace  invited  to 
submit  commenta  and  -""tT'^tWT^iTnt 
regarding  these  proposed  regjulationa. 


All  commaBta  subaaiited  in  ra^onse 
to  these  proposed  regulations  wiO  be 
availsible  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
504.  555  New  jersey  Ave.  NW.. 
Washington,  DC  between  the  hours  of 
8:30  ajo.  and  4  pjo.,  hfoadaty  through 
Friday  ef  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1960  and 
their  overaU  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulcUory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Edecationel  Impctf:t 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  woidd 
require  transmission  of  information  that 
Is  being  gathered  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  94  CFR  Part  722 

Education,  Elementary  and  Secondary 
Education,  Business,  Colleges  and 
Universities.  Grants,  Reporting  and 
recorcweeptBg  lequiienwnts.  Students, 
Teachers. 

Dated:  )uly  29. 1901. 
Lamar  Alexander, 
Secntary  ofEducatioik 

(Catalog  of  Fsderal  Denestie  Assistaw 
Number  B4.22S.  Educatiaoat  PscOwtskipa 
Program) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regohtions  by 
adding  a  new  part  722  to  read  as 
follows: 

PiMtT  7a2-B>UCATIONAL 


90& 

722.1    What  is  the  HAwaWoeil  ParSutsUps 


722.2    Wholssiigibisfuanawatd? 
7224    What  aetivitiesni^  the  Secratary 
fund? 

722.4  What  priorities  may  the  Secretary 
MdoiraRi 

722.5  iri'lml  rnfliilltnni  niphiT 
722.0    What  definitions  apply? 

Subpart  B— Mow  Daea  One  Apply  for  an 
Award?    - 

722J0    What  asiutancas  must  an  applTcant 
include  in  en  appltcattwr 

Subpart  C— How  Daaa  ( 


722.21  What  selacUooctitarladaas  the 
Secretary  use? 

722.22  What  additiooal  factors  does  the 
Secretory  considert 

722.23  How  it  the  Pedeiat  sbar*  of  the  cost 
of  e  proyecr  eetennineaT 

Subpart  0-Wtaat 
After  aa  Award  la 

722  30    How  does  the  Secntary  Unit  the  aae 

of  gtaat  huda? 
722.31    What  diasaminatisnactivitias  shells 

grantee  condact? 
722.37    What  addltionat  rsqutrements  must 

be  met  by  s  giaiitesT 
Authority:  2B  U.S.C.  9031-0099,  nnlen 
otherwiee  noted. 

Subpart  A— <lan«rai 

1722.1    WhatlathaEdueatlooal 


722.20    Hewdaeaihe 
applicaUaaf 


evaluate  aa 


The  Ed«Katiooai  Partnerships  Program 
encouregee  the  creation  of  elliances 
between  public  ilsmsntary  and 
secondary  schools  or  institutisns  ef 
higher  education,  or  both,  and  the 
private  sector  in  order  to— 

(a)  Encourage  excellence  hi  educatioa 
by  applying  the  resonrcas  ef  the  privaSs 
and  nonprobt  secters  of  the  commanity 
to  the  OMds  of  the  pubic  elementary  and 
secondary  schools  or  the  institutions  ef 
higher  ed^acation  ht  that  commmwty; 

(b)  Cu mill  age  bustnessee  to  work 
with  educationally  disedvantagied  and 
gifted  stBtnntK 

(c)  Apply  the  resources  ef 
comiminities  for  the  improvement  of 
elementary  and  secondary  education  or 
higher  education;  and 

(d)  Enrich  the  career  awareness  of 
secondary  or  postsecondary  students 
and  provide  exposure  to  the  work  of  the 
private  sector. 

(Authority:  a»U.SjC.  SWZ) 

1722.2   Wholaelglbleftoranawardr 

(a)  An  eligibla  partnership  may  apply 
for  an  awMtcL 

(b)  An  eligible  partnership  must 
consist  of  one  or  more  local  educational 
agencies  or  institutions  of  higher 
education,  erbotk  sad  sas  or  mare  ef 
the  following: 

(1)  A  baaineaa  eanceiB. 

(2)  A  comawutitj^baaed  oifaaiution. 

(3)  A  nenprafH  privatr  organisation. 
\i)  A  museami 

(5)  A  library. 

(61  An  educational  tefevision  or  radio 
station. 
(7)  An  appropriate  State  agency. 

( Authsrttyr »  U&C  MM.  9016) 

f722.S   VKhataatMltasmaytheSearatary 
funtfr 

Under  the  Educational  Partnerships 
Program,  the  Secretary  may  fund 
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projects  designed  to  do  one  or  mere  of 
the  following: 

(a)  Through  model  cooperative 
programs,  apply  the  resources  of  the 
private  and  nonprofit  sectors  of  the 
community  to  improve  the  education  of 
students  in  the  public  elementary  and 
secondary  schools  or  institutions  of 
higher  education  in  that  community. 

(b)  Encourage  business  concerns  and 
other  participants  from  the  private 
sector  to  address  the  special  educational 
needs  of  disadvantaged  students  or 
gifted  and  talented  students,  or  both,  in 
the  public  elementary  and  secondary 
schools  or  institutions  of  higher 
education. 

(c)  Enrich  the  career  awareness  of 
public  secondary  students  or 
postsecondary  students  through 
exposure  to  officers  and  employees  of 
business  concerns  and  other  agencies 
and  organizations  participating  in  the 
eligible  partnership. 

(d)  Encourage  tutorial  and  volunteer 
work  in  public  elementary  and 
secondary  schools  or  institutions  of 
higher  education  by  personnel  employed 
by  business  concerns  and  other 
participants  in  the  eligible  partnership. 

(e)  Conduct  academic  internship 
programs,  for  students  or  teachers, 
including  if  possible  the  opportunity  to 
earn  academic  credit,  involving 
activities  designed  to  carry  out  the 
purpose  of  this  part. 

(0  Provide  special  training  for  staff  to 
develop  skills  necessary  to  facilitate 
cooperative  arrangements  between  the 
private  and  nonprofit  sectors  and  local 
educational  agencies  or  institutions  of 
higher  education. 

(g)  Conduct  statewide  activities  to 
carry  out  the  purpose  of  this  Part 
including  the  development  of  model 
State  statutes  for  the  support  of 
cooperative  arrangements  between  the 
private  and  nonprofit  sectors  and  local 
educational  agencies  or  institutions  of 
higher  education. 

(Authority:  20  U.S.C.  5034) 

§722.4    What  prtorttiM  may  th«  SMfctary 
estat>Ush? 

The  Secretary  may  establish  as  a 
priority,  in  any  fiscal  year,  one  or  more 
or  any  combination  of  activities  that 
carry  out  the  purposes  of  this  program, 
including — 

(a)  Projects  that  directly  address  one 
or  more  of  the  following  elements  of  the 
National  Education  Goals: 

(1)  School  readiness. 

(2)  Increased  high  school  graduation 
rates. 

(3)  Improved  achievement  in  specific 
subject  areas,  such  as  English, 
mathematics,  science,  history,  or 
geography. 


(4)  Preparation  for  responsible 
citizenship. 

(5)  Preparation  for  employment  or 
further  education  for  secondary  school 
students  after  they  complete  high 
school. 

(6)  Improved  learning  environment. 

(7)  Reduced  presence  of  drugs  and 
violence  in  schools. 

(b)  Projects  designed  to  operate  within 
the  context  of  broader  school 
improvement  efforts  such  as  effective 
schools  initiatives,  providing  choice, 
restructuring,  or  other  approaches  to 
systemic  change. 

(c)  Projects  designed  to  serve 
historically  underrepresented  and 
underserved  populations  of  students, 
including  females,  minorities, 
handicapped  students,  students  with 
limited  English  proficiency,  and  migrant 
students. 

(d)  Projects  operated  on  a  statewide 
or  multi-state  basis. 

(e)  Projects  that  involve  businesses  in 
carrj'ing  out  the  project  activities. 

(f)  One  or  more  of  the  activities  listed 
in  S  722.3  or  combinations  of  those 
activities. 

(Authority:  20  U.S.C.  5004.  5031-5039) 

f  722.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
Educational  Partnerships  program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations),  part  75 
(District  Grant  Programs),  part  77 
(Definitions  that  Apply  to  Department 
Regulations),  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  Part  60 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Government),  part  81 
(General  Education  Provisions  Act — 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)),  and  part  86  (Drug-Free 
Schools  and  Campuses). 

(b)  The  regulations  in  this  part  722. 

(Authority:  20  U.S.C.  5031-6039) 

$722.6    What  definMona  apply? 

(a)  Definitions  in  the  Act.  The 
following  terms  used  in  this  part  are 
defined  in  section  6049  of  the  Act: 
Elementary  school,  Institution  of  higher 
education.  Secondary  school. 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1:  Applicant. 


Application,  EDGAR,  Grant.  Local 
educational  agency.  Nonprofit.  State. 
State  educational  agency. 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Educational 
Partnerships  Act  of  1988. 

Community -based  organization  means 
a  local  support,  advocacy,  special 
interest  or  service  group  or  agency, 
including  but  not  limited  to,  a  parent- 
teacher  organization,  club,  service 
organization,  professional  association, 
or  city  or  county  agency  such  as  a  police 
department  or  health  and  welfare 
department. 

State  agency  means  a  public  agency 
that  operates  at  a  State  level,  including 
a  State  educational  agency  (SEA). 

(Authority:  20  U.S.C  5031-5039) 

Subpart  B— How  DoM  One  Apply  for 
an  Award? 

1 722.10    What  aaaurancea  must  an 
applicant  Induda  In  an  application? 

An  applicant  must  include  in  an 
application  assurances  that  the  eligible 
partnership  will — 

(a)  Pay  from  non-Federal  funds  the 
non-Federal  share  of  the  cost  of 
activities  for  which  assistance  is  sought; 

(b)  Take  such  steps  as  may  be 
available  to  it  to  continue  the  activities 
for  which  assistance  is  sought  after  the 
period  of  Federal  funding  ends;  and 

(c)  Disseminate  information  about  the 
activities  for  which  assistance  is  sought, 
using  not  more  than  one  percent  of  the 
Federal  funds  awarded  to  the  project  in 
any  fiscal  year. 

(Authority:  20  U.S.C.  5035) 

Sul>part  C — How  Doe*  ttM  Secretary 
Make  an  Award? 

9  772.20    How  doea  ttM  Secretary  evaluate 
an  applicatton? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  722.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  the  criteria  in  S  722.21. 

(c)  The  maximum  possible  score  for 
each  criteria  is  indicated  in  parentheses. 

(Authority:  20  U.S.C  S031-5039) 

S  722.21    What  aelectlon  criteria  doee  the 
Secretary  uee? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Composition  of  the  eligible 
partnership.  (15  points)  The  Secretary 
reviews  each  application  to  determine 
the  extend  to  which-r- 

(1)  The  eligible  partnership  brings 
together  the  public  and  private  sectors 
of  the  community; 
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(2)  Tke  Bw aibership  (tf  tke  dtgibk 
partnership  is  relwnal  to  the  apectfic 
goals  of  the  proposed  project; 

(3)  Each  of  the  meniben  of  the  ellgibb 
partnership  it.committed  to  parQdpale 
in  the  pro|ecf  ff  the  project  ia  selactnit 
for  funding. 

(b)  Need  for  tim  prvfecL  (1&  poiali) 
The  Secretary  reviews  each  appUcatiea 
to  determine — 

(1)  The  quality  of  the  assesniienf  of 
the  needs  to  be  addressed  through  the 
project: 

(2)  The  magnitude  of  the  need  for  the 
project  in  each  elementary  or  secondary 
school  or  institution  of  higher  education 
where  the  project  would  be  carried  out; 

(3)  The  objectives  that  each  member 
of  the  eligible  partnership  expects  to 
accomplish  through  participation  in  this 
project; 

(4)  The  extent  to  which  the  needs 
identified  can  be  addressed  through  the 
proposed  partnership  approach; 

(5)  The  extent  to  which  the  proposed 
approach  and  activities  make  effective 
use  of  the  resources  of  the  eligible 
partnership; 

(6)  The  extent  to  which  the  proposed 
activities  will  improve  or  expand  the 
nature  of  support  for  elementary  and 
secondary  education  in  the  community 
or  in  the  State;  and 

(7)  The  national  significance  of  the 
proposed  project. 

(c)  Pian  of  operation.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  design  of 
the  proposed  project  and  the  applicant's 
plans  for  carrying  it  out,  including  the 
quality  of — 

(1)  The  applicant's  plans  to  carry  out 
one  or  more  of  the  activities  described 
in  (  722.3,  including  speciflc  measurable 
goals  for  the  project,  a  timetable  of 
important  milestones  to  be 
accomplished  during  the  project,  and 
appropriate  measures  for  determining 
whether  project  goals  are  reached; 

(2)  The  organizational  plans  for 
staffing  and  management  to  ensure 
communication  and  coordination  among 
and  between  members  of  the  eligible 
partnership; 

(3)  The  plans  for  each  member  of  the 
eligible  partnership  to  assume  specific 
responsibilities  for  carrying  out  project 
activities; 

(4)  The  plans  to  provide  training  and 
supervision  of  personnel  from  the 
private  sector  who  may  participate  in 
tutoring  and  other  volunteer  activities  in 
elementary  and  secondary  schools,  if 
these  volunteer  activities  are  proposed; 

(5)  The  plans  to  provide  training  for 
educational  personnel,  employees  of  the 
members  of  the  eligible  partnership,  and 
other  project  participants,  if  this  training 
is  proposed; 


W  Th*  piaaa  t»  diaaeminate 
information  about  succeeahl  proiect 
activities,  ormatetiaU  developed  ky  the 
project,  to  others  who  might  And  thaia  of 
value;  and 

[7]  The  pBma  to  contimn  successful 
project  autivities  alter  the  period  of 
Fechiwf  >app*rt  Ikae  ended 

(d^  Qmmty  cfktyp^nommk  flO 
points)  |X)  tW  Secretary  review*  eadk 
applicatioB  t«  datanoiae  die  ^oality  of 
key  personnel  the  applicaiU  plans  to  «ae 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  quaHfications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender  or  handicapping  condition. 

(2)  To  determine  the  qualiflcations  of 
personnel  referred  to  in  paragraphs 
(d)(1)  (i)  and  (ii)  of  this  section,  the 
Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  die  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  project. 

(e)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Will  allow  the  applicant  to  assess 
its  progress  toward  meeting  project 
goals  and  objectives; 

(2)  Are  objective,  include  outcome 
measures,  and  will  produce  data  that 
are  both  qualitative  and  quantitative; 

(3)  Will  document  information  about 
project  activities,  participants,  and 
accomplishments; 

(4)  Will  document  the  extent  to  which 
activities  assisted  through  the  project 
have  improved  or  expanded  the  nature 
of  support  for  elementary  and  secondary 
education  in  the  community  or  in  the 
State;  and 

(5)  Will  document  the  impact  of 
activities  assisted  through  the  project 
upon  the  educational  characteristics  of 
the  participating  elementary  and 
secondary  schools  and  institutions  of 
higher  education  and  upon  the  members 
of  the  eligible  partnership. 

(f)  Cost-effectiveness  and  adequacy  of 
budget  and  resources.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which — 


(DThal 
the  project; 

(2)  Costs  are  reaaoaabia  in  relation  to 
the  objectives  of  the  project: 

(3)  TW  iMiDbeiv  of  the  eligibfe 
partnership  or  other  seuices  ere 
committed  la  pneUe  Isr  each  year  of 
funding  reM*»*"d  the  apptkaot's  share 
of  the  total  coet  td  the  piu^tl  as 
detenained  by  1 722.23;  end 

(4)  The  specific  leseurcea.  induding 
personnel,  faclbttes,  equtpnent  and 
supplies,  that  will  be  provided  by  each 
member  of  the  eligible  partnership  are 
adequate  to  support  the  project. 

(Authority:  20  U.S.C  5031-6039) 

1722^    What  addMonel  factors  doee  the 


(a)  In  determining  the  order  of 
selection  for  awards  imder  the 
Educational  Partnerships  program,  the 
Secretary  makes  no  award  that  would 
result  in  a  total  amount  of  funds 
awarded  In  any  State  in  any  fiscal  year 
exceeding  the  greater  of — 

(1)  15  percent  of  the  funds 
appropriated  under  this  part  for  that 
fiscal  yean  or 

(2)  $i,ooaooo. 

(b)(1)  Before  an  application  proposing 
activities  related  to  elementary  and 
secondary  education  is  selected  for 
funding,  the  Secretary  provides  an 
opportunity  for  the  SEA  for  each  State  in 
which  any  member  of  the  eligible 
partnership  is  located  to  review  the 
application. 

(2)  If  die  SEA  notifies  the  Secretary 
that  the  application  is  inconsistent  with 
State  plans  for  elementary  and 
secondary  education,  the  Secretary  does 
not  select  that  application  for  funding. 

(Authority:  20  U.S.C.  5038,  5037) 

1722^    How  le  the  Federal  share  Of  the 
coei  oi  a  profeci  aeienTiinvar 

The  Federal  share  of  the  total  cost  of 
each  project  selected  for  funding  may 
not  exceed — 

(a)  90  percent  for  the  first  yean 

(b)  75  percent  for  the  second  yean 

(c)  SO  percent  for  the  third  yean  and 

(d)  33  M  percent  for  the  fourth  year. 

(Authority:  20  U.S.C  5037) 

Subpart  D— Wtwt  Cor>dttiona  Must  Ba 
Mat  After  An  Award  la  Made? 

1722.20   How  doee  the  Secretary  Nmlt  the 
uee  of  grant  funds? 

(a)  Not  more  than  one  percent  of  a 
grant  may  be  used  to  pay  for  the 
dissemination  activities  described  in 
I  722.31  in  any  fiscal  year 

(b)  The  Secretary  may  restrict  the 
amount  of  funds  made  available  for 
capital  equipment  purchases  to  a  certain 
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percentage  of  the  total  grant  for  a 
project. 

(Authority:  20  U.S.C.  5035) 

sImN  a  granta*  conduct? 

(a)  A  grantee  shall  disseminate 
information  about  the  activities 
conducted  through  the  project. 

(b)  To  disseminate  information  about 
project  activities,  a  grantee  may  use 
strategies  including,  but  not  limited  to — 


(1)  Providing  descriptive  materials  to 
interested  parties; 

(2)  Making  presentations  at 
conferences; 

(3)  Submitting  articles  about  the 
project  to  appropriate  publications:  and 

(4)  Submitting  the  project  for  review 
by  the  Program  Effectiveness  Panel  of 
the  National  Di^usion  Network  in 
accordance  with  34  CFR  pari  786. 

(Authority:  20  U.S.C.  50351 


f  722.32    What  wMHtofMl  fM|ulrwnenla 
fiHist  D9  met  by  a  Qcanlaer 

A  grantee  shall  participate  in 
meetings  and  workshops  conducted  by 
the  Secretary  to  the  extent  funds  are 
provided  in  the  grant  for  this  purpose. 

(Authority:  20  U.S.C  S03S.  5038) 

|FR  Doc.  91-28065  Filed  11-Zl-ei;  8:45  am) 
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Department  of 
Education 

Grants  and  Cooperative  Agreements, 
Availability,  Rehabilitation  Long-Term 
Training  and  Rehabilitation  Counseling, 
Notices 


39164 


Federal  Register  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Notice^  y 


DEPARTMENT  OF  EDUCATIOfI 
ICFDA  NOu:  M.129ei 

RehaMtitation  Long-Term  Training: 
Rehabilitation  Counseiing;  Notice 
Inviting  Appiicationa  for  New  Awarda 
for  Flacal  Year  (FY)  1992 

Purpose  of  Program:  To  provide  grants 
to  increase  the  supply  of  qualified 
personnel  available  for  employment  in 
public  and  private  agencies  and 
institutions  involved  in  the  vocational 
rehabilitation  and  independent  living 
rehabilitation  of  individuals  with 
disabilities,  especially  those  individuals 
with  the  most  severe  disabilities,  and  to 
maintain  and  upgrade  the  skills  and 
knowledge  of  personnel  employed  as 
providers  of  vocational,  social,  or 
psychological  rehabihtation  services. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  institutions 
or  higher  education,  are  eligible  for 
assistance  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  February  3. 1992. 

Deadline  for  Intergovernmental 
Review:  April  3. 1092. 

Applications  Available:  December  9, 
1991. 

Available  Funds:  $1,700,000. 

It  is  expected  that  $1,700,000  will  be 
available  for  new  grants  in  the  area  of 
Rehabilitation  Counseling.  However,  the 
actual  level  of  funding  is  contingent 
upon  Bnal  congressional  action. 

Estimated  Range  of  Awards:  $80,000- 
$120,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  17. 

Note:  Th«  Department  is -not  bound  by  any 
estimataa  in  ttusaotios. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80,  81,  82,  85. 
and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  385  and  386. 

Supplementary  Information:  A  notice 
of  proposed  priorities  for  fiscal  year 
1992  for  the  Rehabilitation  Long-Term 
Training  program  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
notice  contains  a  proposed  absolute 
priority  in  the  area  of  Rehabilitation 
Counseling — Doctoral  Level  Programs.  If 
that  proposed  absolute  priority  for 
Rehabilitation  Counseling — Doctoral 
Level  Programs  is  published  as  a  final 
priority,  a  separate  notice  inviting 
applications  for  new  awards  in  the 
absolute  priority  area  will  be  published 
at  a  later  date. 


Applicants  proposing  doctoral  level 
programs  are  ehgible  to  respond  to  tins 
notice  invttii^  applications  and  may 
also  apply  for  funding  in  response  to  the 
application  notice  for  Rehabilitation 
Counseling— Doctoral  Level  Programs 
when  it  is  published  in  the  Federd 
Register. 

For  Applications  or  Information 
Contact  Bruce  Rose,  U.S.  DepartOBBt^ 
Education,  400  Maryland  Avenue,  8W., 
room  3332.  Switzer  Building. 
Washington.  DC  20202-2849.  To  reguest 
an  apphcation.  call  (202)  732-1347;  to 
receive  further  information,  call  (02) 
732-1325.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Relay  Service  on  1-800-677-8339  \m  the 
Washington.  DC  202  area  code, 
telephone  706-0300)  between  «  ajn.  and 
7  p.m.,  Eastern  time. 

Program  Authority:  29  U.S.C  771. 

Dated:  November  19, 1901. 
Michaal  E.  Vader, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Servictm. 
[FR  Doc.  91-28186  Filed  11-21-81;  8:48  am] 

BtLUNQ  COOC  4000-01-« 


RelMbMtaHonixNig-Tenn  Training 

aocncy:  Department  of  Education. 

ACnOM:  Notice  of  Proposed  Priorities  for 
fiscal  Yearia92. 

•UMauirv:  Tlie  Secretary  proposal 
priorities  fornscal  year  1992  under  the 
Rehabilitation  Long-Term  Training 
program.  The  Secretary  takes  this  action 
to  focus  Federal  financial  assistance  on 
academic  and  non-academic  training  in 
areas  of  personnel  shortages  in  the  field 
of  rehabilitation,  as  identified  through 
data  collection,  analysis,  needs 
assessments,  and  professional  literatme. 
One  of  the  National  Education  Goals 
calls  for  preparing  all  adults  for 
responsible  citizenship,  further  learning, 
and  productive  employment  in  our 
modem  economy.  The  Department 
supports  a  variety  of  training  activities 
for  vocational  rehabilitation  peraonnal 
so  that  they  may  assist  individuals  with 
disabilities  in  gaining  the  knowledge 
and  skills  to  obtain  employment  and 
compete  in  a  global  economy. 

These  priorities  are  intended  to 
increase  the  number  of  qualified 
rehabilitation  professionals  ser\dng  in 
the  State-Federal  program  of  voo^onal 
rehabilitation  (VR)  for  individuals  witti 
disabilities. 

DATES:  Conmients  must  be  received  en 
or  before  December  23. 1991. 


:  All  comments  concerning 
liieae  priorities  should  be  addressed  to 
Mask  E.  Shoob.  U.S.  Department  of 
Eduoation,  400  Maryland  Avenue,  SWm 
room  3036,  Switzer  Building. 
Washington.  DC  20202-2575. 

PMiffuirrHCii  iNPomiATiON  contact: 

Dr.  Bichard  Melia.  U.S.  Department  of 
Educatioa  400  Maryland  Avenue.  SW., 
room  tsa.  Switzer  Building. 
Washington.  DC  20202-2649.  Telephone: 
(202)  732-1400.  Deaf  and  hearing 
in^Mired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
aQfr«77-8339  (in  the  Washington.  DC 
2tJ2  area  code,  telephone  706-0300) 
between  8  a.m.  and  7  p.m.  eastern  time. 


TARV  infonmation: 

The  Rehabilitation  Long-Term 
Training  program  is  authorized  by  title 
m.  aection  340  of  the  Rehabilitation  Act 
of  1973,  as  amended.  Under  this 
discretionary  grant  program.  Federal 
support  may  be  provided  for  the  purpose 
of  academic  and  non-academic  training 
in  ateas  of  personnel  shortages  relating 
to  the  provision  of  vocational,  medical, 
social,  and  psychological  rehabilitation 
services. 

The  Rehabilitation  Long-Term 
Training  program  provides  financial 
assistance  foi^l)  Projects  that  provide 
basic  or  advanced  training  leading  to  an 
academic  degree  in  designated  fields  of 
study  related  to  vocational 
xehabilitation;  (2)  Projects  that  provide  a 
mndber  of  interrelated  training  activities 
designed  to  improve  the  professional 
competence  of  employed  rehabilitation 
wockers  in  one  of  the  designated  fields 
but  not  directly  related  to  the  awarding 
of  an  academic  degree;  (3)  Projects  that 
proKride  undergraduate  medical  students 
with  an  orientation  to  the  concepts  and 
techniques  of  rehabilitation  medicine; 
and  (4)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
iriiysical  medicine  and  rehabilitation. 

The  Secretary  will  announce  the  fmal 
pziorities  in  a  notice  in  the  Federal 
■agister.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  «f  particular  projects  depends 
on  Ihe  availability  of  funds,  the  nature 
of  fhe  final  priorities,  and  the  quality  of 
applications  received.  The  publication  of 
^se  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit  the 
Secretary  to  funding  only  these 
]niarifieB.  subject  to  meeting  applicable 
rulemaking  requirements. 

Holar'Ais  notice  of  proposed  priorities 
daas«et  solicit  applications.  A  notice  inviting 


Federal  Regirter  /  Vol.  56.  No.  226  /  Friday.  November  22.  1901  /  Notices 


59165 


applications  under  these  competitions  will  be 
published  in  the  Federal  Registor  concurrent 
with  or  following  publication  of  the  notice  of 
final  priorities. 

Priorities 

Under  34  CFR  75.105(c)(3)  and  34  CFR 
388.1.  the  Secretary  proposes  to  give  an 
absolute  preference  to  applications  that 
meet  one  of  the  folio:  ring  priorities.  The 
Secretary  proposes  to  fund  tinder  these 
competitions  only  applications  that  meet 
one  of  these  absolute  priorities. 

Proposed  Priority  1 — Rehabilitation 
Counseling — Doctoral  Level  Programs 

Background 

The  1989  National  Survey  of 
Personnel  Shortages  and  Training  Needs 
in  Vocational  Rehabilitation  study  by 
Pelvain  Associates  (September.  1989) 
identified  significant  shortages  of 
rehabilitation  counselors  employed  by 
State  VR  agencies  and  other  service 
providers.  The  study  recommended 
targeting  training  for  rehabilitation 
counseling  as  a  major  priority.  At  the 
Department  of  Education  public  meeting 
on  the  Rehabilitation  Training  Program 
(May  9. 1991).  several  presenters  (State 
agencies  and  imiversities)  indicated  that 
faculty  available  to  train  new 
counselors  is  dwindling  in  number. 
Many  of  the  master's  level  programs  in 
Rehabilitation  Counseling  began  over  25 
years  ago.  and  many  of  the  faculty  and 
heads  of  those  departments  are  nearing 
retirement.  Therefore,  doctoral  level 
Rehabilitation  Counseling  programs  are 
needed  to  train  a  new  generation  of 
faculty  and  administrators  for 
university-based  programs  as  well  as 
State  VR  agencies  and  other  related 
agencies  and  nonprofit  organizations 
serving  individuals  with  severe 
disabihties. 

Priority 

Projects  must  prepare  doctoral 
graduates  to  serve  as  faculty  in 
institutions  training  vocational 
rehabilitation  professionals  for  service 
in  the  State-Federal  VR  program  and 
prepare  doctoral  graduates  to  serve  in 
leadership  positions  in  the  State-Federal 
VR  program.  Programs  must  include 
training  in  teaching  skills,  research,  and 
rehabilitation  administration. 

Proposed  Priority  2 — Client  Assistance^ 
Projects  of  National  Scope 

Background 

Client  Assistance  Programs  (CAPs) 
are  authorized  under  section  112  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  and  the  regulations  in  34  CFR  part 
370  to— (1)  Provide  assistance  in 
informing  and  advising  individuals  who 


are  seeking  or  receiving  services  under 
the  Act  of  all  available  benefits  under 
the  Act;  (2)  Assist  those  individuals  in 
their  relationships  with  projects, 
programs,  and  facilities  providing 
services  to  them  under  the  Act;  and  (3) 
Provide  information  on  available 
services  under  the  Act  to  any  individtial 
with  a  disability  in  the  State.  In 
addition,  CAPs  are  authorized  to  help 
individuals  with  disabilities  understand 
rehabilitation  services  programs  under 
the  Act;  help  individuals  with 
disabilities  by  pursuing,  or  assisting 
them  in  pursuing,  legal,  administrative, 
and  other  available  remedies  if 
necessary  to  ensure  the  protection  of 
their  rights  under  the  Act;  advise  State 
and  other  agencies  of  identified  problem 
areas  in  the  delivery  of  rehabilitation 
services  to  individuals  with  disabilities 
and  suggest  methods  and  means  of 
improving  agency  performance;  and 
provide  information  to  the  public 
concerning  the  client  assistance 
program. 

The  Department  of  Education  public 
meeting  on  the  Rehabilitation  Training 
Program  (May  9, 1991)  and  written 
comments  received  in  response  to  a 
notice  in  the  Federal  Register  (May  1. 
1991)  included  statements  regarding  the 
training  needs  of  CAP  personnel.  These 
needs  included  additional  training  in 
topic  areas  such  as  client  and  counselor 
issue  identification;  analysis  of  service 
delivery  problems;  problem-solving: 
mediation,  negotiation,  and  dispute 
resolution:  and  techniques  to  address 
system-level  issues. 

Priority 

Projects  must  provide  training  to 
administrative  and  service  delivery 
personnel  employed  by  CAPs  in  areas 
related  to  the  needs  identified  in  the 
background  section  of  this  priority. 
Projects  must  be  national  in  scope. 
Projects  can  provide  training  through  a 
national  seminar  or  workshop  or  a 
structured  series  of  regional  seminars  or 
workshops. 

Proposed  Priority  3— Other  Fields 
Contributing  to  die  Rehabilitation  of 
Individuals  With  Handicaps,  Especially 
Individuals  With  Severe  Handicaps, 
Including  Homebound  or 
Institutionalized  Individuals — National 
Clearinghouse  of  Rehabilitation  Training 
Materials 

Background 

RSA  has  funded  a  clearinghouse  for 
rehabilitation  training  materials  since 
1961.  Over  the  years,  the  clearinghouse 
has  facilitated  the  development  and 
dissemination  of  material  with  potential 
use  in  the  training  of  rehabilitation 


personnel.  Regulations  for  the 
Rehabilitation  Training  Program  in  34 
CFR  385.42  state  that  "a  set  of  any 
training  materials  developed  under  the 
Rehabilitation  Training  Prt)gram  must  be 
submiMed  to  any  information 
clearinghouse  designated  by  the 
Secretary."  The  project  awarded  under 
this  priority  will  be  designated  to 
receive  training  materials  developed 
during  the  project's  duration.  Users  of 
the  clearinghouse  cover  the  range  of 
rehabilitation  professionals,  but  most 
frequently  include  State  VR  agency 
personnel,  other  rehabilitation 
coimselors.  rehabilitation  educators,  and 
rehabilitation  facility  personnel. 

Priority 

Projects  must  establish  a  national 
clearinghouse  of  rehabilitation  training 
materials.  Projects  must  propose  to— (1) 
Identify  and  gather  rehabilitation 
information  and  training  materials  for 
use  in  preparing  pre-service  and  post- 
employment  education  and  training  for 
rehabilitation  personnel;  and  (2) 
Disseminate,  in  a  cost-effective  manner, 
rehabilitation  information  and  training 
materials  for  use  in  preparing  pre- 
service  and  post-employment  training 
education  and  training  for  rehabilitation 
personnel. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3219  Switzer 
Building,  330  "C"  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Applicable  Program  Regulations 

34  CFR  parts  385  and  38& 

Program  Authority:  29  U.S.C  774. 


Fedbnl  Rtgiite  /  Vfd.  J8.  Mo.  22t  /  Tri^,  November  72.  %mi  if  fiaticat 
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DEPARTMENT  OF  COMMERCE 

National  Telecofnmunlcationa  and 
Information  Administration 

IS  CFR  Part  2301 
lOocfcat  No.  91  063»-124«] 

Put)iic  Telecommunications  Facilities 
Program 

AOCMCY:  National  Telecommunications 
and  Information  Administration  (NTIA). 
Commerce. 
action:  Final  rules. 

SUMMARY:  This  document  revises  and 
clariHes  the  rules  and  appendix 
governing  administration  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  PTFP  is  authorized  to  provide 
matching  grants  to  plan  and  construct 
public  telecommunications  facilities.'  In 
56  FR  3«)07  published  August  9. 1991. 
the  National  Telecommunications  and 
Information  Administration  (NTIA) 
announced  proposed  revisions  of  the 
rules  that  govern  the  PTFP  and 
requested  public  comment  on  those 
revisions.  NTIA  has  reviewed  the 
cemments  submitted  as  a  result  of  the 
notice  and  is  now  responding  to  the 
comments  and  issuing  final  rules. 
EFFECTIVE  DATE:  December  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Dennis  R.  Connors,  Director,  Public 
Telecommunications  Facilities  Program, 
NriA/DOC.  14th  Street  and 
Constitution  Avenue.  NW.,  Room  H- 
4625.  Washington,  DC  20230;  Telephone: 
(202)  377-1835. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  the  notice  of  proposed 
nilemaking  (56  FR  38007,  August  9, 
1991),  NTIA  received  comments  from  11 
different  organizations.*  In  the  Notice, 
NTIA  divided  the  clarifications  and 
revisions  into  two  broad  categories. 
Applicant  Guidelines  and  Grantee 
Responsibilities.  Clarifications  or 
revisions  for  Applicant  Guidelines  were 
proposed  under  the  following 


■  Sec  47  use.  390-393.  397  (1988).  The 
Cunununications  Act  of  1934.  as  amended.  Unless 
otherwise  noted,  all  slalulory  citations  are  to  title  47 
of  the  United  Slates  Code. 

'  Comments  were  submitted  by  the  following 
onianizations:  Association  of  America's  Public 
lelevision  Stations  and  the  Public  Broadcasting 
Service  in  a  joint  filing  ||oint  Comments):  the 
Corporation  for  Public  Broadcasting  (CPB):  the 
Intercollegiate  Broadcasting  System.  Inc..  Vails 
Gate.  NY  (IBS):  public  radio  station  KCSU.  Colorado 
Slate  University.  Fort  Collins.  CO  Minnesota  Public 
Radio.  St.  PauL  MN  (MPR):  the  National  Federation 
of  Community  Broadcasters  (NFCB):  National  Public 
Radio  |NPR):  the  Ogamzation  of  Stale  Broadcasting 
Executives.  Columbia.  SC  jOSBEj:  Rocky  Mountain 
Corporation  for  Public  Broadcasting.  Albuquerque. 
NM  IRMCPB);  and  the  WCBH  Educational 
Broadcasting  Foundation.  Boston.  MA  (WCBH). 


headings — Priorities.  Catastrophic 
Damage,  Additional  Information  for 
Applications,  Withdrawals  and 
Deferrals.  Appropriate  Applicant/PTFP 
Contact,  Filing  of  FCC  Applications. 
Support  for  Salary  Expenses,  Premature 
Obligation  of  Non-Federal  Funds,  and 
Assurances.  Clariflcations  or  revisions 
of  Grantee  responsibilities  were 
proposed  under  the  headings  Site  Right 
Documentation  and  Administration  of 
Federal  Grant  Funds  and  Control  and 
Use  of  Facilities. 

No  opposition  was  received  to  many 
of  NTIA's  proposed  changes  to  the 
regulations,  including  the  following: 
Priority  IB.  deletion  of  the  reference  in 
the  1987  rules  to  "cable  penetration"  in 
the  criteria  used  to  determine  the 
priority  of  television  station  activations; 
Priority  2.  clarification  of  the  criteria  by 
expressly  including  "urgency"  in  the 
discussion  of  funding  considerations; 
addition  of  S  2301.15(f),  which  clarifies 
appropriate  applicant-NTlA  contacts 
during  the  application  review  period; 
additional  assurances  in 
S  2301.5(d)(2)(xx)  required  of  applicants 
regarding  the  maintenance  of  a  drug-free 
workplace  and  disclosure  of  lobbying 
activities;  and  the  reinsertion  and 
revision  of  several  sections  regarding 
administrative  procedures  to  place  all 
PTFP  Rules  and  requirements  in  one 
convenient  document.  These  sections 
are  9  2301.11(a) — public  availability  of 
PTFP  applications;  S  2301.16(d)— method 
of  calculation  of  final  total  project  cost; 
S  2301.18— Payment  of  the  Federal 
Grant.  S  2301.19 — Retention  of  Records; 
S  2301.20 — Completion  of  Projects; 
S  2301.21 — Annual  Status  Report  for 
Construction  Projects;  fi  2301.22— 
Conditions  Attached  to  the  Federal 
Grant;  S  2301.23 — Grant  Suspensions, 
Terminations,  and  Transfers;  and 
9  2301.24 — Equipment.  The  proposed 
changes  have  been  incorporated  into  the 
final  rules. 

Applicant  Guidelines 

A.  Priorities 

Priority  4C — Downlinks 

There  was  widespread  support  for 
NTIA's  proposal  to  establish  Priority  IC 
for  satellite  downlinks  that  would 
provide  the  first  satellite-distributed 
public  radio  programming  to  the 
applicant's  service  area.'  NFCB  and  IBS 
recommended  that  all  downlinks  be 
included  in  Priority  1.  Both  respondents 
cited  "diversity  of  program  service"*  as 


supporting  expansion  of  this  Priority  to 
include  all  radio  downlink  applications. 
NTIA  recognizes  the  desirability  of 
providing  diverse  program  radio 
services  to  an  area,  but  believes  that  the 
current  ranking  of  Priority  2.  to  maintain 
the  sole  broadcast  signal  in  an  area,  and 
Priority  3.  to  establish  the  first  local 
service  in  an  area,  accurately  reflect  the 
objectives  of  the  Act.*  For  this  reason, 
NTIA  has  created  a  new  category, 
Priority  4A.  with  which  to  highlight  the 
need  for  satellite  downlinks  for  stations 
in  areas  already  served  by  another 
public  radio  station  (discussed  below). 

RMCPB  proposed  that,  for 
consistency.  Priority  IC  should  be 
applied  to  low-power  television  as 
well.*  NTIA's  establishment  of  Priority 
IC  was  done  in  response  to  the 
recommendations  of  the  Public  Radio 
Expansion  Task  Force,  to  actions  by  the 
Corporation  for  Public  Broadcasting, 
and  to  actions  by  operators  of  the  public 
radio  satellite  distribution  system  to 
promote  access  to  satellite-distributed 
programming  by  small  public  radio 
stations.  While  NTIA  is  unaware  of  any 
similar  need  on  the  part  of  low-power 
public  television  stations,  the  Agency 
agrees  that  the  policy  should  include 
both  radio  and  television  facilities  that 
can  provide  the  first  nationally 
distributed  programming  to  an  unserved 
area.'The  language  of  Priority  IC  ha* 
been  changed  to  add  television  in  the 
appendix  to  the  final  rules. 

OSBE  proposed  that  NTIA  make 
broadcast  equipment  replacement, 
especially  transmission  equipment,  the 
PTFFs  first  priority,  in  place  of  the 
NTIA's  current  Priority  1.  which  is  the 
establishment  of  a  first  radio  and 
television  signal  to  an  unserved 
geographic  area.  OSBE's  purpose  in 
making  this  proposal  was  "to  recognize 
and  reinforce  congressional  inient  in 
establishment  and  maintaining  support 
for  PTFP  as  a  vital  m^ans  of  providing 
universal  public  broadcasting  services 
to  the  American  public."'  NTIA 
believes,  however,  that  the  current 
Priority  1  reflects  the  basic  goal  of  the 
legislation  authorizing  the  PTFP,  which 
emphasizes  that  the  extention  of  service 
to  unserved  areas  is  the  primary  of  the 
three  purposes  for  the  PTFP.*  Congress 
has  also  explicitly  stated  that  "PTFP's 
primary  goal  must  be  to  ensure  that 
unserved  areas  of  the  country  receive 
access  to  public  broadcast  programming 


>  CPa  IBS.  NFCB.  NPR.  and  RMCPB  filed 
comments  in  general  support  of  this  proposal. 
MBS  at  2:  NFCB  at  3. 


>  SecUons  390  and  383(b). 

•  RMCPB  al  1. 
'OSBE  all. 

•  Sections  390  and  393(b). 


Federal  Keyster  /  Vol.  56.  No.  226  /  Friday.  November  22.  1991  /  Rides  and  Regulations 


59168 


to  the  maximum  extent  practicable".' 
NTIA  will  continue,  therefore,  to  assign 
Priority  1  status  only  to  projects  that 
will  provide  fint  service  to  miserved 
areas. 

Priority  4A— Replacement  and 
Improvement 

A  number  of  respondents  commented 
on  NTIA's  proposal  to  accord  somewhat 
higher  status  under  Priority  4  to 
applications  to  replace  or  improve 
equipment  from  broadcast  stations  that 
produce  a  high  percentage  of  public 
broadcasting's  nationally-distributed 
pragramming.  MPR  and  the  APTSJPBS 
joint  submission  supported  the 
proposal.  *»  NPR,  NFCB.  Rl^fCPB.  and 
IBS  strongly  opposed  it  * ' 

Opponents  of  the  proposal  felt  that 
favorittsra.  or  a  perception  of  favoritism, 
toward  such  stations  might  result  from 
its  implementation.  In  addition,  they 
expressed  the  fear  that  the  proposal 
would  lead  to  diminished  funding  for 
other  projects.  RMCPB  was  concerned 
with  "improvement/replacement  grants 
to  less  advantaged  stations",  while 
NFCB  and  IBS  were  concerned  about 
"the  development  and  improvement  of 
emerging  stations." 

The  APTS/PBS  joint  submission  and 
the  NPR  comments  noted  that  the 
expression  "high  percentage  of 
programming"  is  vague  and  asked  for  a 
definition.  The  joint  submission  also 
suggested  that  the  proposal's  focus 
should  t>e  exclusively  on  production- 
related  equipment  and  recommended 
that  NTLA  consider  establishing  a 
"distribution  threshold  above  which 
stations  would  automatically  qualify 
under  Priority  4A".** 

In  response.  NTIA  observes  that  any 
time  a  cluster  of  stations  is  made  the 
subject  of  a  distinct  priority  or 
subpriority.  s  perception  of  "favoritism" 
or  "discriminatory  treatment"  may  arise. 
NTIA  asserts,  however,  that  this 
proposal  does  not  represent  an  attempt 
at  favoritism  and  that  the  PTFP  record 
in  awarding  grants  to  such  stations  for 
these  puiposes  bears  this  out  cuid  will 
continue  to  bear  it  out. 

Admittedly,  this  proposal  pertains  far 
more  to  public  television  than  to  public 
radio.  It  stems  from  NTIA's  observation 
that  a  disproportionate  amount  of  public 
television's  national  programming 
originates  from  a  relatively  few  stations 
located  in  major  urban  markets  served 
by  more  than  one  public  broadcast 


*  House  Report  9S-772.  ■ccompanying  HJL  6S41 
("Public  Broadcasting  Amendments  Act  of  ISST*].  ■! 
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signal.  Given  FTFP's  priority  structure, 
applications  from  these  stations — no 
matter  how  urgent  the  demonstrated 
need  for  replacement  equipment— can 
never  qualify  for  a  Priority  2.  This  ^aces 
these  few.  critical  stations  at  a  perpetual 
disadvantage  in  the  competition  for 
funding.  This  situation,  NTIA  thiidcs, 
warrants  the  slight  additional 
emphasis — from  Priority  4  to  Priority 
4A — on  such  applications.  On  a  related 
point  NTIA  concedes  that  the 
expressions  "high  percentage"  and 
"significant  amount"  are  imprecise. 
Nonetheless,  because  the  universe  of 
potential  beneficiaries  is  so  small,  and 
because  the  application  of  a 
"percentage-of-programming"  yardstick 
might  be  considered  by  many  to  be 
impermissibly  arbitrary,  NTIA  has 
concluded  that  no  distribution  threshold 
is  called  for.  The  proposal,  with  the 
"significant  amount"  language,  has  thus 
been  retained  in  the  final  rules. 

Finally,  NTIA  agrees  with  APTS  and 
PBS  that  its  intent  in  suggesting  this 
Priority  4A  subcategory  was  to  asssist 
the  stations  in  question  with  production- 
related  equipment  and  the  language  in 
the  final  rules  has  been  changed 
accordingly. 

The  attention  of  those  who  fear  that 
smaller  or  emerging  stations  may  be  put 
at  a  disadvantage  by  this  proposal  is 
directed  to  several  factors  that  protect 
such  stations.  First,  station  activations 
in  unserved  areas  remain  Priority  1. 
Second,  the  upgrading  and  improvement 
of  "emerging"  public  radio  stations  have 
become  a  matter  of  NTIA's  special 
attention,  in  good  part  as  a  result  of  the 
Public  Radio  Expansion  Task  Force 
deliberations.  Third,  applications  for 
equipment  replacement  from  stations  in 
small  communities  usually  merit  a 
Priority  2.  because  they  generally 
provide  the  sole  signal  or  the  only 
locally  originated  signal  to  a  service 
area.  Stations  that  are  located  in  multi- 
station markets  and  therefore  cannot 
quali^  for  Priority  2  will  be  considered 
in  Priority  4A  for  equipment 
replacement  The  stations  in  multi- 
station markets  and  national  producers 
therefore  will  be  considered  in  the  same 
Priority  in  the  final  rules,  just  as  they 
were  considered  in  the  same  Priority 
under  the  1987  fix;al  rules. 

Priority  4A— Downlinks 

NTIA  proposed  that  another  element 
of  the  new  Priority  4A  would  be  for  the 
acquisition  of  satellite  downlinks  by 
public  radio  stations  in  areas  already 
served  by  one  or  more  full-service 
public  radio  stations.  In  such  situations, 
the  applicant  would  have  to 
demonstrate  that  it  would  broadcast  a 
program  schedule  that  would  not  merely 


duplicate  what  is  already  available  in 
its  service  area,  and  certify  that  it  will 
continue  to  provide  such  s  schedule  for 
a  minimum  of  five  years  after  project 
completion. 

CPB  supported  this  proposal.'*  NFCB. 
NPR.  and  fflS  strongly  opposed  certain 
aspects  of  it**  and  RMCPB  raised  a 
question  about  the  five-year 
certification.'* 

NPR.  NFCB,  and  IBS  objected  to  the 
program  schedule  requirement.  IBS 
commented  that  TTIIA  should  not 
include  in  its  new  rules  any  PTFP  policy 
that  directs  or  mandates  a  particular 
program  schedule  in  order  to  secure 
PTFP  funding"." 

NPR  characterized  the  requirement  as 
"an  unprecedented  and  unwise 
intervention  into  local  programming 
authority".'^  It  asserted.  "The 
requirement  that  a  station  certify  its 
program  schedule  in  any  way  is  directly 
contrary  to  the  fundamental  structure  of 
public  broadcasting  that  was 
established  by  Congress  *  *  *  NTIA's 
proposal  threatens  to  compromise  the 
authority  over  programming  that  the 
Federal  government  has  long  delegated 
solely  to  the  local  station  licensee."  *• 
NPR  also  stated  that  "program  content 
is  best  judged  by  the  marketplace"  and 
that  a  "federal  'Big  Brother'  that  reviews 
program  content  and  scheduling  is 
inefficient  unwarranted,  and  sets  a 
dangerous  precedent."  '• 

NTIA  believes  that  NPR.  IBS.  and 
NFCB  have  misinterpreted  the  Agency's 
purpose  in  this  proposal  and  have 
misread  its  intentions.  It  was  never 
NTIA's  design  to  direct  or  mandate  a 
program  schedule  or  pass  judgment  on 
its  applicants'  program  content  The 
Agency  agrees  that  such  actions  would 
be  improper.  NTIA  does  hold,  however, 
that,  in  a  world  of  scarce  Federal 
resources  and  intense  competition  for 
those  resources,  it  has  a  responsibility 
to  ensure  that  FTFP's  relatively  limited 
ftmds  are  not  used  to  enable  a  station 
merely  to  offer  a  community  a  service 
that  for  all  practical  purposes,  it  already 
has.  NTIA  strongly  beUeves  that  a  grant 
award  for  such  a  purpose  would 
represent  wasteful  grants  management. 

NTIA  hastens  to  assure  the  public 
broadcasting  community  that  in 
implementing  this  proposal  it  will 
restrict  itself  to  ensuring  that,  in  the 
most  general  terms,  the  program 
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schedule  of  ihe  applicant  in  question 
will  not  substantially  duplicate  the 
service  already  provided  to  the 
community.  The  Agency  wishes  to 
emphasize  the  expression  "in  the  most 
general  terms".  It  certainly  will  not 
direct  or  mandate  that  an  applicant  offer 
"a  particular  program  schedule  in  order 
to  secure  PTFP  funding"  nor  will  it 
review  "program  scheduling  and 
content".  NTIA  will  confine  itself  to  an 
overview  of  an  applicant's  program 
schedule  and  the  audience  the  applicant 
wishes  to  reach  with  that  schedule. 

Moreover,  the  Agency  agrees  with 
NPR  that  marketplace  forces  should 
play  an  important  role  in  program 
selection.  If  these  forces  are  not 
considered,  the  likelihood  of  the 
applicant's  remaining  on-air  for  the  full 
period  of  Federal  interest  in  the  PTFP- 
funded  equipment  is  diminished  and  the 
Federal  interest  in  the  equipment  is  to 
that  extent  jeopardized.  NTIA  suggests, 
however,  that  these  forces  shouldbe 
considered  before  the  entity  applies  for 
a  PTFP  grant  award  and  that  its 
deliberations  should  be  evident  in  the 
application,  preferably  in  the  form  of  a 
commitment  to  a  non-duplicative 
program  schedule. 

NTIA  has  thus  retained  the 
requirement  that,  to  be  assigned  to  this 
element  of  the  new  Priority  4A.  the 
applicant  must  demonstrate  that  its 
program  schedule  will  not  substantially 
duplicate  that  of  the  other  station  or 
stations  serving  the  area. 

At  the  same  time.  NTIA  has 
reassessed  its  proposed  requirement 
that  an  applicant  in  this  priority  certify 
that  it  will  continue  to  provide  an 
alternative  schedule  for  a  minimum  of 
five  years  after  project  completion.  This 
was  done  in  response  to  comments  from 
RMCPB  and  IBS.  The  former  noted  the 
discrepancy  between  the  five-year 
certification  and  the  10-year  period  of 
Federal  interest  in  the  project 
equipment.*"  The  latter  recommended 
that  successful  applicants  be  required  to 
submit  to  PTFP.  in  lieu  of  the 
certification,  "an  annual  report  outlining 
the  programming  obtained  through  use 
of  the  downlink  equipment  within  the 
past  year"  for  the  first  five  years  of  the 
Federal  interest  period.*' 

NTIA  believes  that  IBSs 
recommendation  would  be  at  least  as 
burdensome  and  more  intrusive  to  grant 
recipients  than  would  be  the 
certification.  Furthermore.  NTIA  has 
concluded  that  such  a  certification  is  too 
vague  and  might  give  rise  to  needless 
controversy.  It  has.  therefore,  deleted 


references  to  a  five-year  certification 
and  has  decided  against  a  five-year 
annual  reporting  requirement. 

As  noted  above,  however.  NTIA  will 
review  Priority  4A  downlink 
applications  for  evidence  of  a  non- 
duplicative  program  schedule  and  will, 
to  a  great  extent,  rely  on  such  evidence 
in  assigning  the  application  its  priority 
and  in  considering  its  competitiveness. 

Priority  4A — Basic  Complement  of 
Equipment 

RMCPB  and  NPR  supported  the 
proposal  to  place  into  Priority  4A 
applications  from  public  broadcasting 
stations  that  have  gone  on  the  air 
sometime  in  the  preceding  five  years 
without  PTFP  support  and  with  a 
complement  of  equipment  well  short  of 
what  PTFP  considers  to  be  basic  for 
effective  operation.** 

NPR  pointed  out,  however,  that  NTIA 
offered  no  justification  for  limiting  this 
proposal  to  stations  that  have  gone  on- 
air  "sometime  in  the  preceding  five 
years".  NPR  recommended  that  this  part 
of  the  proposal  be  deleted.  In  response. 
NTIA  reassessed  its  own  thinking  on 
this  issue  and  has  concluded  that  the 
five-year  limitation  was  arbitrary  and 
might  exclude  from  this  priority  worthy 
applications  from  stations  that  have 
been  struggling  successfully  to  survive 
for  more  than  five  years  and.  having 
accumulated  sufficient  funds  to  match  a 
Federal  grant,  are  ready  to  upgrade  their 
services.  The  above-quoted  phrase  has 
been  deleted  from  the  final  rules. 

Priority  4B 

RMCPB  expressed  some  reservations 
about  NTIA's  proposal  to  move  certain 
types  of  station  activation  projects  from 
the  Special  Applications  category  to 
Priority  4B,  which  includes  the 
improvement  and  non-urgent 
replacement  of  equipment  at  any  public 
broadcasting  station.*'  The  projects  of 
concern  to  RMCPB  would  activate 
public  broadcast  stations  in  areas 
already  served  by  a  station  or  stations 
with  local  origination  capability  when 
the  proposed  stations  would  not  merit 
substantial  Special  Consideration 
because  of  significant  participation  by 
minorities  or  women.  RMCPB  also 
questioned  NTIA's  statement  that  the 
change  would  cluster  virtually  all 
broadcast  applications  in  the  Priorities. 
RMCPB  suggested  that  it  would  be  more 
desirable  to  keep  such  activation 
applications  in  the  Special  Applications 
category  because  such  consideration 
"has  the  virtue  of  requiring  services 
different  from  those  in  place  and 


responsive  to  community  needs  and  is 
thus  consonant  with  the  intent  to 
emphasize  unique  'service' ". 

NTIA  re-evaluated  its  proposal  in 
response  to  RMCPB's  comments  and 
concluded  that  such  station  activation 
projects  fall  outside  the  logical  scope  of 
the  five  PTFP  Priorities.  It  also  noted 
that  such  "second-service"  stations, 
even  those  without  substantial 
involvement  of  women  or  minorities, 
often  offer  the  promise  of  greatly 
enriched  program  service  to  a 
community  and,  by  considering  these 
applications  in  Special  Applications, 
PTFP  reserves  the  right  to  elevate  them 
in  fundability  to  the  level  of  Ihe  highest 
priorities.  NTIA  has  decided,  therefore, 
that  it  is  wiser  to  continue  placing  these 
applications  into  the  Special 
Applications  category.  The  proposed 
change  has  thus  been  deleted  from  the 
final  rules. 

Special  Applications 

WGBH  questioned  whether  the 
language  of  the  Special  Applications 
section  is  sufficiently  inclusive.**  The 
comments  stressed  the  Importance  of 
extending  public  and  instructional 
television  to  disabled  individuals, 
especially  to  the  deaf  and  hearing 
impaired,  the  blind  and  visually 
impaired,  and  to  speakers  of  languages 
other  than  English.  They  also  asked  that 

granting  funds  for  research  and  

development  become  part  of  the  PTFP 
mission,  and  that  disabled  people  be 
accorded  the  same  special  consideration 
that  the  PTFP  statute  accords  women 

and  minorities.**  These  comments 

reflect  a  misunderstanding  about  PTFP. 
Accordingly.  NTIA  takes  this 
opportunity  to  reduce  possible 
confusion. 

NTIA  agrees  with  WGBH's  general 
statement  that  PTFP's  central  mission  is 
to  extend  public  telecommunications. 
This  is  mandated  by  PTFFs  authorizing 
legislation  to  "extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  of  the  United  States  as  possible 

*•  WGBH  fijrther  noted  that  the 

PTFP  Rules  benefit  and  guarantee 
participation  of  racial  and  ethnic 
minorities  and  women,*'  and  urged  that 
disabled  Americans  get  the  same 
benefits.  NTIA  is  sensitive  to  the  needs 
of  disabled  Americans  and  will  continue 
to  fund  projects  that  benefit  them.  Until 
Congress  supplies  more  specific 
direction,  however,  applications  that 
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benefit  disabled  Americans  will  have  to 
be  evaluated  without  the  advantage  of 
Special  Consideration  (see  2301.3). 

WGBH  also  urged  that  PTFP  grant 
funds  for  research  and  development.  In 
this  matter,  NTIA  il  constrained  by  the 
PTFFs  authorizing  legislation.  The 
statute  authorizes  grants  for  the 
"planning  and  construction  of  public 
telecommunications  facilities"  *■  and 
specifies  that  the  Federal  government 
shall  retain  an  interest  in  any  PTFP- 
funded  equipment  for  a  period  of  ten 
years  after  project  completion.**  "These 
provisions  are  intended  to  ensure 
continuity  of  service  to  the  public  for  ■ 
ten-year  period.  NTIA  Interprets  this 
statutory  mandate  to  preclude  grants  for 
purposes  of  research  and  development. 
Also,  each  year  NTIA  must  defer  almost 
two  thirds  of  the  applications  it  receives. 
Thus,  even  if  the  Agency  were  not 
restricted  by  the  statutory  mandate 
noted  above.  NTIA  could  not  afford  to 
grant  PTFP  funds  for  research  and 
development. 

B.  Catastrophic  Damage 

No  disagreement  was  expressed  with 
NTIA's  proposal  to  establish  a  process 
to  timely  accept  applications  from 
public  broadcast  stations  that  suffer 
catastrophic  damage  and  need 
assistance  to  restore  public 
telecommunications  services  to  their 
communities.  APTS  and  PBS  pointed 
out,  however,  that  the  Rule  as  proposed 
might  be  read  as  making  "stations  with 
legally  mandated  self-insurance 
regimes"  ineligible  for  assistance  under 
this  rule.**  This  was  not  NTIA's 
intention,  and  i  2301.5(g)(3]  has  been 
revised  In  the  final  rules. 

C.  Additional  Information  for 
Appiications 

Three  commenters  expressed  concern 
about  the  elimination  of  the  45-day 
period  after  the  closing  date  during 
which  applicants  formeriy  were 
permitted  to  submit  additional 
information  and  to  make  minor  changes 
In  their  applications.*'  The  concerns 
related  to  the  fact  that  "problems 
beyond  the  applicant's  reasonable 
control  may  arise  and  not  be  capable  of 
resolution  by  the  PTFFs  closing 
date."  ■*  NTIA  has  long  recognized  that 
certain  documents  and  information 
needed  for  a  full  evaluation  of  an 
application  may  not  be  available  by  the 
closing  date  if  they  are  to  be  supphed  by 
independent  third  parties.  This  concern 


is  addressed  in  the  final  rules  by  the 
requirement  that  applicants  "must 
immediately  provide  *  *  *  two  copies  of 
information  received  after  the  closing 
date  that  materially  affects  the 
application"  (emphasis  supplied)  (see 
I  2301.6(b)). 

As  suggested  by  APTS  and  PBS,** 
NTIA's  intent  now  as  in  the  past  is  to 
accept  for  filing  and  evaluation 
applications  that  are  substantially 
complete.  The  rules  provide  that 
"substantially  incomplete  applications 
will  be  returned  by  the  Agency"  (see 
i  2301.9(c)). 

NTIA  intends  to  continue  its 
established  practice  of  requesting 
additional  information  that  may  be 
needed  to  permit  evaluation  of  the 
application,  as  provided  in  |  2301.6(a). 
The  final  rules  set  a  15-day  deadline  for 
applicant  response  to  such  requests. 
RMCPB  was  concerned  that  delays  in 
the  mail  could  interfere  with  applicants* 
ability  to  meet  the  deadline.**  The 
deadline  was  established  in  order  to 
keep  the  PTFP  application  review  and 
evaluation  process  on  schedule,  and  the 
15-day  period  is  consistent  with  the  way 
in  which  the  PTFP  has  long  handled 
other  notices  to  applicants  and  grantees. 

RMCPB  asked  that  NTIA  state 
explicitly  that  it  will  consult  with  state 
telecommunications  agencies  during 
review  and  evaluation  of  PTFP 
applications,  and  it  noted  language 
inconsistencies  in  two  passages  in  the 
rules— ii  2301.7(b)  and  2301.15(b)— that 
mention  such  agencies.'*  Since  it  seeks 
input  on  applications  from  such  agencies 
and  the  consultation  is  clearly  implied 
by  the  requirement  that  an  applicant 
serve  a  copy  of  its  application  on  these 
state  agencies  (see  i  2301.7(b)).  NTIA 
has  revised  the  wording  of  i  2301.12(b) 
to  state  the  matter  plainly  in  the  final 
rules,  as  well  as  to  make  consistent  the 
language  between  it  and  ti  2301.7(b) 
and  2301.15(b). 

RMCPB  also  noted  a  difference  in  the 
language  of  the  opening  paragraphs  of 
I  2301.13  and  1 2301.14  and  suggested 
they  be  made  consistent**  NTIA 
appreciates  having  this  called  to  its 
attention,  and  1 2301.14  has  been 
changed  to  be  consistent  with  i  2301.13. 

D.  Withdrawals  and  Deferrals  of 
Applications 

NPR  supported  the  addition  to  the 
Rules  of  ■  provision  for  the  formal 
withdrawal  of  an  application  without 
affecting  future  funding  decisions.**  In 
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addition,  it  asked  that  applicants  bf> 
notified  formally  when  their 
applications  are  deferred  and  given  the 
reasons  for  the  deferral.  NTIA  presently 
notifies  applicants  when  their 
applications  have  been  deferred  and 
will  continue  doing  so,  but  believes  it  is 
Impractical  to  write  several  hundred 
"rejection  letters"  detailing  the  reasons 
for  deferral.  At  the  same  time.  NTIA 
points  out  that  PTFP  Program  Officers 
are  available  to  discuss  deferred  or 
prospective  applications  during  the 
period  between  the  time  grants  are 
awarded  in  one  cycle  and  the  closing 
date  for  the  next  cycle. 

RMCPB  agreed  that  it  is  desirable  to 
provide  for  the  withdrawal  of  an 
application,  but  it  disagreed  with  the 
proposal  to  treat  requests  for  deferral  as 
requests  for  withdrawal.  It  saw  this  as  a 
burden  to  applicants  because  they  have 
to  file  new  applications  if  they  wish  to 
have  their  projects  considered  later.  It 
also  described  the  limit  of  two 
reactivations  for  any  deferred 
application  as  "overkill".**  Since  the 
reactivation  of  a  deferred  application 
requires  the  applicant  to  submit  a  new 
application  form  and  to  bring  all  other 
elements  of  the  original  application  up 
to  date  (see  |  2301.5(e)(4)).  NTIA 
believes  the  submission  of  a  completely 
new  application  is  a  minor  issue  and  it 
continues  to  believe  that  after  three 
years  applicants  need  to  re-evaluate 
their  applications  before  they  are 
submitted  for  a  fourth  time.  The  Agency, 
therefore,  retains  the  proposed  rule 
unchanged  in  the  final  rules  except  for 
the  removal  of  minor  discrepancies  in 
language  in  i  2301.9(g)  (1)  and  (2). 
Deferred  applications  that  have  been 
reactivated  two  or  more  times  when 
these  Final  Rules  are  published  will  be 
permitted  one  (1)  additional  reactivation 
in  the  1992  grant  round  before  a  new 
application  must  be  submitted  in  order 
to  receive  continued  consideration  of 
the  same  project. 

E.  Appropriate  Applicant/PTFP 
Contacts 

No  comments  were  received  on 
NTIA's  proposal  to  formalize  a  policy 
previously  distributed  to  all  1991 
applicants.  It  is  restated  here  for  the 
convenience  of  interested  parties. 

As  a  publicly  funded  discretionary 
grant  program,  NTIA  must  follow 
procedures  that  are  fair  and  impartial  to 
all  applicants.  To  avoid  the  appearance 
of  impropriety,  NTIA  has  formalized  in 
the  final  rules  its  guidelines  on  the  topic 
(see  i  2301.15(f)).  In  particular,  in  order 
to  maintain  the  inte^ty  of  the 
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application  review  process.  NTIA/PTFF 
staff  are  not  authorized  to  disctiss  the 
merita  of  an  appKeation  while  it  is  andcr 
re^ew.  Some  contacts  during  the  granf 
review  cycle  are  appropriate,  however, 
and  they  are  indicated  in  the  final  ndes. 

F.  FHiag  ofFCCApplicationa 

There  was  general  support  fisr  NTlA's 
proposals  to  accept  and  process 
appiications  for  Polities  such  as 
television  translators  and  low-power 
televiston  stations  before  FCC 
constnictian  permit  appiicatians  arc 
filed  when  the  PCCs  filing  "window" 
occurs  after  the  PTFP  clasing  date,  and 
to  allow  later  filing  of  PCC  applicatioaa 
for  STL's,  remote  ptck-up  units,  C-band 
downlink  facihtics.  and  Very  Small 
ApertMie  Terminals  (VSATs).  AFTS  and 
PBS  suggested  "this  provision  should 
also  apply  in  the  fiiture  to  any  other 
facilities  that  may  be  subject  to  FCC 
restrictions  on  filing  dates.  "'*  It  is 
NTIA's  present  intention  to  do  so.  hot 
prudence  forbids  a  blanket  provision  in 
the  PTFP  Rules  without  the  particulars 
needed  for  a  proper  assessment  of  the 
situation.  If  it  concludes  that  the  general 
principles  behind  this  rule  should  apply 
to  additional  FCC  filings  in  the  future, 
the  Agency  can  advise  appiicaote  of  this 
fact  and  give  instructiooa  on  how  to 
proceed  in  the  guidelines  boaklet  that  is 
included  Ia  the  application  package 
each  year. 

Since  the  proposed  rule  was 
published,  it  has  come  to  NTIA's 
attention  that  the  FCC  has  decided  to 
register,  instead  of  license,  C-band 
satellite  downlinks.  The  FCC  ret^uiia* 
construction  of  the  downlinks  to  be 
completed  within  six  months  of 
frequency  coordination.  NTIA 
recogniies  that  it  is  not  practical  for 
PTFP  applicants  to  complete  their 
frequency  coordination  prior  to  the 
submission  of  a  PTFP  application  and 
meet  the  FCC  deadline,  since  the  PTFP 
application  review  process  itself  takes 
more  than  six  months.  Therefore.  NTIA ' 
has  added  a  new  \  2301  J(c)  to  indicate 
that  submission  of  FCC  registration  for 
C-band  downlinks  must  be  submitted  to 
PTFP  by  grantees  prior  to.  and  will  be  a 
condition  for,  the  release  of  Federal 
funds  for  C-band  downlink  construction. 

G.  Support  for  Salary  Expenses 

No  comments  were  received  on 
NTIA's  proposed  clarification  of  it* 
poHcy  concerning  the  support  of  salary 
expenses  for  construction  projects.  The 
statement  is  repeated  here  for  the 
convenience  of  all  interested  parties. 

NTIA  regards  its  primary  mandate  to 
be  funding  the  acquisition  of  equipment 


and  only  secondarily  the  funding  of 
salary  e^cpenses,  even  when  allowed  by 
law.  Moreover.  NTIA  notes  that 
competition  for  PTFP  funding  remains 
intense.  To  ensure  that  PTFP  monies  are 
distribnted  as  efTectivefy  as  posaibia  ia 
this  coaapetitive  atmosphere.  NTIA  must 
weigh  carefully  its  support  for  any 
project  cost  not  directly  involved  with 
the  purchase  of  equipment 

Therefors.  NTIA  generally  will  not 
fimd  salary  expenses,  including  staff 
installation  coats,  pre-application  legal 
and  engineering  fees,  and  pre- 
operational expenses  of  new  entities. 
NTIA  will  support  such  costs  only  when 
the  applicant  demonstrates  that 
exceptional  need  exists  or  that 
substantially  greater  efficiency  would 
result  from  the  use  of  staff  installation 
instead  of  contractor  installation  (see 
I  230L17(b)-(3)). 

As  regarda  the  installation  of 
transmission  equipment,  NTIA  strongly 
favors  the  use  of  either  manufacturer  or 
professional  contractor  personnel  and 
commonly  funds  these  costs.  NTIA 
believes  ^at  the  value  of  transmission 
equipment  and  the  complicated  nature 
of  its  installation  reqairv  expertiaa 
beyamd  that  normelly  found  on  station 
staffs. 

NTIA  rarely  will  support  requests  br 
assistance  for  the  installation  of  studio 
and  test  equipment,  whether  that 
faistallation  is  by  staff  or  by  contract 
employees.  Such  installation  is  normally 
of  minimum  difficulty,  and  the 
associated  installation  costs  should  be 
absorbed  in  the  recipient's  normal 
operating  budget.  Again,  NTIA  wiU  take 
into  account  demonstrations  of 
exceptional  need. 

H.  Premature  Obligation  of  Non-Federal 
Funds 

RMCPB  endorsed  NTIA's  proposal  10 
remove  the  inconsistency  between  two 
references  regarding  the  permissible 
date  for  applicant  obligation  of  non> 
Federal  funds  (91  2301.16(a)(3)  and 
2301.16(c)),  but  recommended  that  the 
reference  be  to  the  date  when  an 
applicant  filaa  its  application,  rather 
than  to  the  NTIA  closing  date.  RMCPB 
suggested  that  permitting  applicants  to 
expend  the  non-Federal  portion  of  the 
proposed  proiect  upon  the  filing  of  the 
applieation  would  result  ia  sigaiBcant 
cost  savings  due  to  purchase  of 
equipment  before  price  increases  and  in 
faster  completion  of  projects  due  to 
avoidance  of  weather  delays^*** 


In  NTIA's  experience  few  if  any 
applications  are  submitted  more  than  a 
week  or  two  balbr*  the  closing  data.  The 
opportunity  for  cost  or  time  savings  is 
therefore  minimal.  The  closing  date  for 
receipt  of  appKcalions  is  s  uniform  date 
that  appliea  to  all  applicants  and  is 
included  by  the  Department  of 
Commerce  Office  of  Federal  Assistance, 
in  the  official  award  document  as  the 
effective  date  when  non-Federal  funds 
may  be  obligated,  it  would  not  be 
feasible  to  l^ve  that  date  be  different 
for  every  grant  awarded,  and  the 
Agency  has  retained  the  proposed 
language  in  the  final  rules. 

/.  Assurances 

RMCPB  objected  to  a  change  in  the 
wording  of  i  2301.S(d)(2)(vi]  ^m. 
"Documentation  that  the  applicant  will 
have,  when  needed,  the  funds  to  match 
any  grant  the  Ageacy  may  provide,"  tOt 
"Documentation  that  the  applicant  will 
have,  when  needed,  the  funds  to 
construct  any  facilities  for  which  the 
Agency  has  granted  matching  funds." 
RMCPB  felt  that  the  new  language  is  not 
as  "inclusive"  as  the  old.*'  NTIA 
believes,  however,  that  the  new  wording 
is  more  inclusive  than  the  old  since  it 
requires  applicants  to  certify  that  they 
will  have  not  only  the  local  funds  t» 
match  a  PTFP  granU  if  awarded,  but  also 
the  local  funds  to  pay  any  costs  diet  era 
insligihie  for  PTFP  support,  but  which 
must  be  paid  in  order  for  the  project  to 
be  constructed. 

I*  a  related  area,  RMCA 
recommended  that  NTIA  change  the 
requirenMBt  tdat  applicants  provide 
information  on  their  Federal  aadnoA- 
Federal  support  during  the  three 
preceding  fiscal  yeare.  (See 
§  2301.5(d)(2)(viii).)  RMCPB  finds  this 
requirement  "unclear  *  *  *  confining 
*  *  *  considerable  waste  of  time, "  and 
requested  "clarification  and 
simplification.'*  ♦■ 

NTIA  has  found  the  information 
contained  in  the  three-year  financial 
statement  (exhibit  A  of  tfaeFTFP 
Application  Form)  to  ha  useful  in 
evaluating  the  applicant's  financial 
resources  to  construct  the  requested 
facility  and  to  continue  operating  the 
facility  during  the  ten-year  period  of 
Federal  interest  To  lessen  the 
administrative  burden  on  applicants  ia 
meeting  this  requisement,  NTIA  not  only 
permits  but  recommends  that  applicants 
qualified  to  receive  hnds  from  the 
Corporation  for  Public  Broadcasting 
(which  is  the  vast  majority  of  PTFP 
applicants)  use  copies  of  their  CPB 


**  loinLCofnmenti  al  22. 
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Annual  "Reports  (schedule  A  and 
Certification  of  Non-Federal  Financial 
Support)  in  lieu  of  the  forms  provided  as 
exhibit  A  by  PTFP.  The  information 
contained  in  the  three-year  financial 
statements  is  particularly  valuable  In 
evaluating  applications  from  non- 
broadcast  entities.  Since  nonbroadcast 
entities  are  eligible  to  receive  PTFP 
funding  only  for  the  construction  or 
expansion  of  a  facility,  they  usually  do 
not  have  a  past  history  with  PTFP  and 
are.  therefore,  unknown  to  the  program. 

NTIA  provides  guidance  on 
submitting  this  information  in  the 
application  material  sent  to  all  potential 
applicants.  The  material  is  updated  each 
year.  The  guidelines  request  that  if  the 
entity  that  is  the  subject  of  the  PTFP 
application,  such  as  a  radio  station  or 
ITFS  facility,  is  a  unit  of  a  larger 
institution,  such  as  a  university,  the 
information  submitted  for  the  three-year 
financial  statement  should  pertain  to  the 
revenue  of  the  facility  that  is  the  subject 
of  the  application  [e-g..  an  ITFS  facility) 
rather  than  the  revenue  of  the  larger  unit 
[e.g..  a  university).  Where  revenue 
information  is  not  available  for  the 
entity  that  is  the  subject  of  the  PTFP 
application,  the  applicant  should 
provide  revenue  information  for  the 
entire  institution  and  should  explain  the 
reason  for  submitting  information  for  the 
entire  institution. 

PTFP  staff  is  available  to  provide 
technical  assistance  regarding  the 
completion  of  the  PTFP  application  form 
during  the  weeks  preceding  the 
application  closing  date.  Applicants  are 
encouraged  to  contact  the  PTFP  staff 
regarding  clarification  of  any  aspect  of 
preparation  of  the  PTFP  application 
form. 

/.  Applicant  Debts 

Two  parties  had  negative  comments 
about  the  way  NTIA  is  required  to  treat 
debt  delinquency.*'  The  Rules  prohibit 
release  of  funds  to  an  entity  that  has 
outstanding  debts  to  any  agency  of  the 
Federal  government**  The  prohibition 
applies  to  all  sub-units  of  an  entity.  The 
comments  stated  that  applicants  should 
not  be  penalized  for  the  outstanding 
debts  of  other  sub-units.  KCSU  feared 
that  this  could  penalize  an  applicant 
unfairly.  NPR  suggested  that  a  waiver 
provision  of  OMB  Circular  A-129  be 
specifically  incorporated  into  the  PTFP 
rule. 

The  Federal  government's  policy  is  to 
collect  all  outstanding  debts.  In 
furtherance  of  this  policy  all  entities, 
even  those  with  many  sub-units,  are 


treated  as  one.  The  Department  of 
Commerce  may  permit  waiver  of  the 
ban  on  granting  funds  to  entities  with 
outstanding  debt  to  the  Federal 
government  "upon  a  specific 
determination  that  it  is  in  the  best 
Interest  of  the  government."  *•  As  a 
general  matter,  NTIA  will  consider 
requests  for  such  waivers.  A  waiver 
may  be  granted  if  the  applicant  makes  a 
strong  showing  that  it  is  in  the  best 
interest  of  the  government  to  do  so.  It 
should  be  noted,  however,  that  the 
general  rule,  discussed  above,  militates 
against  granting  such  a  waiver  except  in 
rare  circumstances. 

Grantee  ResponslbUldat 

K.  Site  Rights  Documentation 

Hie  proposed  new  Rules  included 
formalization  of  a  procedural  change  for 
documenting  that  site  rights  have  been 
obtained  for  a  project.  The  change 
requires  a  letter  of  certification  from  a 
local  attorney  that  the  site  rights  meet 
PTFP  requirements, 

RMCPB  indicated  that  the  new  site 
rights  rule  appears  to  be  "advantageous 
to  applicants,  but  if  it  allows  no 
alternative  to  an  attorney's  opinion 
letter,  it  may  unnecessarily  increase  a 
new  station's  costs."  *•  NTIA's 
experience  with  attorney  letters  of 
certification  is  positive.  Site  rights  can 
be  processed  and  funds  released  to 
grantees  quicker  than  under  the  prior 
system  whereby  NTIA's  Office  of  Chief 
Counsel  reviewed  each  lease  or  deed 
The  cost  of  the  attorney's  letter  of 
certification  appears  to  be  minimal. 
NTIA  strongly  urges  the  submission  of 
an  attorney's  letter  of  certification.  The 
final  rule  does  provide,  however,  for 
NTIA's  right  to  review  site  rights 
documentation  "if  deemed  necessary". 

Based  on  further  consideration,  NTIA 
takes  this  opportunity  to  revise  the 
timing  of  when  the  attorney's  letter  of 
certification  is  required.  NTIA  formerly 
requh*ed  site  rights  to  be  obtained  prior 
to  the  submission  of  an  application,  but 
this  posed  difficulties  for  applicants  who 
were  reluctant  to  purchase  property  or 
enter  into  a  lease  before  knowing 
whether  a  project  would  be  funded. 
Section  2301.5(d)(2)(ix)  has  been 
changed  to  require  diat  the  application 
include  a  letter  or  letters  of  intent  with 
the  prospective  lessor  or  seller,  if  the 
applicant  does  not  already  have  rights 
to  the  necessary  site(s).  NTIA  will 
expect  grantees  to  finalize  the  site  rights 
within  sbc  months  of  the  beginning  of  the 


project  period.  Language  regarding  the 
attorney's  certification  has  been 
relocated  from  {  2301.5{d)(2)(ix)  to  a 
new  I  2301.22(a)(4).  This  section 
indicates  that  the  attorney's  letter  of 
certification  will  not  be  required  until 
after  an  award  is  made,  and  will  be  a 
condition  for  the  release  of  Federal 
funds  for  the  project 

L  Administration  of  Federal  Grant 
Funds  and  Control  and  Use  of  Facilities 

AFTS  and  PBS  questioned  NTIA's 
requirement  that  an  initial  lien  on  grant* 
funded  equipment  be  filed  with  the 
Federal  government  within  90  days  of 
the  start  of  the  project  period,  usually 
before  any  equipment  is  purchased  or 
Federal  funds  expended.  (See 
S  2301.22(a)(2).)  After  project 
completion,  NTIA  requires  the  filing  of  a 
lien  that  includes  manufacturers'  names 
and  the  model  and  serial  numbers  of 
equipment  actually  purchased  as  a 
result  of  the  competitive  bidding 
process.  APTS  and  PBS  indicated  that 
this  "two  step  process  *  *  *  is  an 
uimecessary  and  expensive  burden  on 
grantees."  *^  NTIA  believes  that  the 
initial  lien,  which  usually  costs  only  a 
nominal  filing  fee,  is  not  an  expensive 
burden.  In  any  event  it  is  necessary  to 
protect  adequately  the  Federal  interest 
hi  the  equipment  Completion  of  PTFP- 
funded  projects  often  takes  two  years  or 
longer.  Delay  in  filing  a  lien  on  the 
Federally  funded  equipment  until  the 
project  is  completed  would  leave  the 
Federal  interest  in  the  equipment 
unprotected  for  a  lengthy  period. 
Further,  the  initial  lien,  filed  within  90 
days  of  the  start  of  a  project  protects 
the  Federal  interest  on  equipment  in  the 
event  that  the  project  is  not  completed 
by  the  end  of  the  award  period. 

M  Equipment 

NPR  raised  several  issues  regarding 
NTIA's  standard  for  equipment 
purchased  with  PTFP  funding.  NPR  said 
that  "NTIA's  historic  reliance  on  the 
phrase  'professional  broadcast 
equipment'  no  longer  ensures  high 
quality,  reliability,  or  durability."  *• 
NPR  recommended  that  NTIA  provide 
applicants  with  an  "NTIA-sanctioned 
list  of  equipment  by  make  and  model 
numbers,  *  *  *  to  ensure  that  their 
equipment  selections  will  meet  fully 
NTIA's  standards  for  performance 
quality,  reliabiUty  and  durability."  ** 

NTIA  supplements  the  "professional 
broadcast  quality"  standard  mentioned 
in  S  2301.24  with  detailed  equipment 


*»  NPR  at  17;  KCSU  al  2. 
**  IS  CFR  Z30l.4<d)  Incorporating  OMB  Qrcular 
A-129.  Managing  Federal  Credit  Progrania. 


**  U.S.  Department  of  Commerce.  Credit  and  DettI 
Management  Operating  Standarda  and  Procadurea 
Handbook,  chapter  S,  aactlon  SXB. 

**  RMCPB  at  4. 
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list*  contained  in  the  guideline  material* 
sent  to  all  potential  applicant!  These 
equipment  bats,  which  ran  M  pages  io 
the  1991  application  guidelines,  are 
updated  each  year  and  are  developed  by 
NTIA  after  consultation  with  national 
public  telecooununications 
organizations  and  from  feedback  from 
grantees.  The  field  of 
telecommunications  equipment  is  vast 
and  constantly  dian^Bg.  NTIA  does  not 
believe  it  practical  to  evtabKsh  a  list  of 
all  approved  equipment  by  nake  and 
model  numbers  as  proposed,  and  also 
believes  that  such  a  list,  if  prepared, 
would  be  of  limited  use.  Many  PTFP 
grantees  indicate  that  items  on  the 
approved  equipment  list  must  be 
changed  simply  because  new  equipment 
is  introduced  between  the  time  the 
application  is  prepared  and  the  time  that 
equipment  is  purchased.  NTIA 
t'ncourages  applicants  to  discuss  their 
equipment  proposals  with  PTFP  staff 
before  submission  of  applications.  NTIA 
also  enconrages  grantees  to  contact 
PTFP  regarding  possible  changes  in  the 
equipment  list  in  response  to  the 
availability  of  new  equipment  on  the 
market 

NFR  also  suggested  that  frequent 
changes  in  equipment  product  lines, 
partfcalarty  in  broadcast  studio 
equipment,  coupled  with  significant 
advances  in  consumer  electronics,  may 
warrant  NTlA's  review  of  the  Federal 
10-year  interest  in  PTFP  funded 
equipment. »•  NPR  recogni2ed  that 
NTIA's  ten-year  interest  is  based 
statutory  ••  and  encouraged  NTIA  to 
conduct  a  detailed  agency  review  which 
could  lead  to  a  revision  of  the  statute. 
NTIA  appreciates  NPR's  view  on  this 
issue  and  will  take  its  recommendation 
under  advisement 

N.  Discrimination 

PTFP  requires  grantees  to  provide 
inf  onsatian  on  any  pending 
discrimination  conpkiints  or  adverse 
judgments.  For  non-profit  institutions, 
colleges  or  universities  the 
discrimination  information  must  covar 
the  entiia  organization.  State  or 
municipal  agencies,  however,  report 
only  iat  themselves,  not  the  entire  state 
or  moBicipai  ^ovenunent  (see 
S  23(n.2Kb)|lMii).  RMCPB  called  the 
distinctioi  inequitable  and 
discriminatory.** 

The  diatiaction  ia  statutory,  and  NTIA 
has  no  (fisctetion  to  change  it  Congress 
directed  Federal  agenaes  such  as  NTIA 
that  extend  Qnaocial  assistance  to 
prevent  discrimination  on  the  basis  of 


race,  color  or  national  origin.** 
Confess  then  mandated,  for  the 
purposaa  of  tha  statute,  that  the 
operations  of  an  entire  corporation  are 
included.**  For  state  or  municipal 
governments  only  the  operations  of  "a 
department,  agency,  special  purpose 
district,  or  other  instnunentality  of  a 
State  or  of  a  local  government"  are 
specified.'*  The  PTFP  reporting 
requirements  reflect  this  distinction. 

Under  Executive  Order  (ELO)  122»1. 
the  Department  must  determine  whether 
a  regulation  is  a  "major"  rule  within  the 
meaning  of  section  1  of  E.0. 12291  and 
therefore  subject  to  the  requirement  that 
a  Regulatory  Impact  Analysis  be 
performed.  These  rules  are  not  a  major 
rule  because  it  is  not  "likely  to  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for  consumer. 
incBvidual  industries  *  *  *:  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment 
productivity  or  innovation  *  *  *" 
Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

A  Regulatory  Flexibility  Analysis  is 
not  required  under  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
because  as  explained  above,  the  rules 
were  not  required  to  be  promulgated  as 
proposed  rules  before  issuance  as  final 
rules  by  section  553  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553]  or  by  any  other  law.  This  rule  does 
not  contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612. 

The  Department  has  determined  that 
these  rules  will  not  significantly  affect 
the  quality  of  the  human  environment 
Therefore,  no  draft  or  final 
Environmental  Impact  Statement  has 
been  or  will  be  prepared. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these  rules 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  Control  Na  0860-0003. 
Public  Reporting  for  this  collection  of 
information  is  estimated  to  vary  from  16 
hours  to  200  hours  and  has  an  average  of 
125  hours  per  applIcation.^u:Iuding 
associated  exhibits.  ThVlotal  includes 
the  time  for  review  instniv,tions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 


••  W.  at  21. 
•*  RMCPB  at  5. 


••  42  VS.C  lOOOd.  30tnd-t  (18S4). 

*<  42  U.&C  2000d-ta(3KA)  ()).  (H)  (1986).  The 
ttatute  makei  no  mention  of  an  entity't  nmi-protH 
ttttm.  hmnw  PTFP  aay  axtaad  tmmatiti 
aialilanBi  mtf  tm  —o^roflt  mMfktm.  4g  UAC  3S0. 
397  (e).  (8)  (1988). 

•*  42  U.S.C  2a00d-4a(l)  (A).  (B)  (IflSS). 


the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  Inchiding 
suggestions  for  reducing  this  burden,  to 
Office  of  Policy  Coordination  and 
Management  NTIA,  U.S.  Department  of 
Commerce.  Washington  DC  20230:  and 
to  the  Paperwork  Reduction  Project 
(0660-0003).  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington 
DC20S03. 
List  of  subjecto  in  15  CFR  Part  2301 

Administrative  procedure.  Grant 
programs — communications, 
telecommunications. 
Ionics  Obiicb«>wcki. 

Administrator. 

For  the  reasons  set  out  above,  title  15, 
Chapter  XXIII.  part  2301  of  the  Code  of 
Federal  Regulations  is  revised  as  set 
forth  below: 

PART  2301— PUBLIC 
TELECOMMUNICATIONS  FACILITIES 
PROGRAM 

Subpart  A— OaffeiMlana,  nogram  Ptarpoaas 
and  SpacWComMarataii 

2301.1  Dafinttions. 

2301.2  Program  pwrposes. 

2301.3  Special  consideratioa. 

Sut>part  »-ERglMtty  and  AppHcatlon 
Procaduraa 

2301.4  Eligible  organizations  and  projects. 

2301.5  Application  procedures. 

2301.6  Additional,  information. 

2301.7  Service  of  applications. 
230U  Federal  Conmunications 

Gnuniaaion  authorization. 

2301.9  Acceptance  for  Hling. 

2301.10  Appeals. 

2301.11  Public  comments. 

2301.12  Coordination  with  intMCSIed 
agencies  and  organizations. 

2301.13  Funding  criteria  for  Construction 
applications. 

2301.14  Funding  criteria  for  planning 
applications. 

2301.15  Ac^n  oB  all  appftcations. 

Subpart  C— Federal  Financial  Participation 

2301.1S    Amount  of  the  Federal  grant 

2301.17  Itams  sad  coats  inaligitile  for 
Federal  funding. 

2301.18  Payment  of  the  Federal  yant 

Subpart  D—AceowitaMny  «i 
Funds 

2301.19  Retention  of  records. 
2301.2g    Caaq>letian  of  proieeta, 
2301.21     Annual  rtarus  report  for 

constnction  projects. 


Subpart  E-Cantrst  and  Uaa  ar  I 

2301.22    Conditions  attached  to  the  Pederat 

grant. 
230U3    Grant  aaapaMtoiM.  tarmiMtioiM, 

and  traoalers. 
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2301.24  Equipment. 

Subpart  F—Watvars 

2301.25  Waivers. 

Appaodix  to  Part  29*1— gpadai 
AppBcations  and  fttaiHiaa 

Autiiority:  Pul>lic  Telecommunications 
Financing  Act  of  197B.  Pub  L  9^-587. 92  Stat. 
2405.  codified  at  47  U.S.C  390-394.  397-999b: 
and  the  Aiblic  Broadcasting  Amendments 
Act  of  1981,  Pub.  L  87-35. 95  Stat.  725,  and 
the  Conaoiidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  Pub.  L.  9fr-272. 
section  5001. 100  StaL  117.  The  Public 
Telecommunications  Act  of  1968,  Pub.  L  100- 
628. 102  Stat.  3207. 

Subpart  AfOvflniywM,  Proffani 
PutposM  and  Spadal  ConaMsratlon 

92301.1    Dadnitiona. 

Act  means  part  IV  of  Utle  m  of  the 
Communications  Act  of  1934,  47  U.S.C 
390-394  and  397-399b,  as  amended. 

Administrator  means  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  United  States 
Department  of  Commerce. 

Agency  means  the  National 
Telecommunications  and  Information 
Administration  of  the  United  States 
Department  of  Commerce. 

Broadcast  means  the  distribution  of 
electronic  signals  to  the  public  at  large 
using  television  (VHF  or  UHF)  or  ratUo 
(AM  or  FM)  technologies. 

Construction  (as  affiled  to  public 
telecommunications  facilities)  means 
acquisition  (including  acquisition  by 
lease),  installation,  and  improvement  of 
public  telecommunications  facilities  and 
preparatory  steps  incidental  to  any  such 
acquisition,  installation  or  improvement. 

Department  means  the  United  States 
Department  of  Commerce. 

FCC  means  the  Federal 
Communications  Commission. 

Federal  interest  period  means  the 
period  of  time  during  which  the  Federal 
government  retains  a  reversionary 
interest  in  all  facilities  constructed  tvith 
Federal  grant  funds.  This  period  begins 
with  the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
official  completion  date  of  the  project. 

Nonbroadcast  means  the  distribution 
of  electronic  signals  by  a  means  other 
than  broadcast  technologies.  Examples 
of  nonbroadcast  are  Instructional 
Television  Fixed  Service  (fTFS).  teletext, 
and  cable. 

Noncommercial  educational 
broadcast  station  or  public  broadoaat 
station  means  a  television  or  radio 
broadcast  station  that  is  eiigibie  to  be 
licensed  by  the  FCC  as  a  nonconnnercial 
educational  radio  or  television 
broadcast  station  and  that  is  owned 
(controlled)  and  operated  by  a  state,  a 
political  or  special  purpose  subdivision 


of  a  state,  pnUic  agency  or  nonprofit 
private  foundetion,  corporation, 
institution,  or  association,  or  owned 
(controlled)  and  operated  by  a 
municipality  and  transmits  only 
noncommercial  educational,  cultural  or 
instructional  programs. 

Noncommercial  telecommunications 
entity  means  any  enterprise  that  is 
owned  (controlled)  and  operated  by  a 
state,  a  political  or  special  purpose 
subdivision  of  a  state,  a  public  agency, 
or  a  nonprofit  private  foundation, 
corporation,  iiutitution.  or  association; 
and  that  has  been  otganized  primarily 
for  the  purpose  of  disseminating  audio 
or  video  noncommercial  educational, 
cultural  or  instructional  programs  to  the 
public  by  means  other  than  a  primary 
television  or  radio  broadcast  station, 
including,  but  not  limited  to,  coaxial 
cable,  optical  fiber,  broadcast 
translators,  cassettes,  discs,  satellite. 
micro«vav8  or  laser  transmission. 

Non-Federal  financial  auf^)ori  means 
the  total  value  of  cash  and  the  fair 
maricet  value  of  pn^erty  aiwi  services 
received, 

(1)  As  gifts,  grants,  bequests, 
donations,  or  other  oontribtitions  for  the 
construction  or  operation  of 
noncommercial  educational  broadcast 
statioiu,  m  for  the  production, 
acqnisitioit  distribution,  or 
dissemination  of  educational,  cultural  or 
instructional  television  or  radio 
programs,  and  related  activities,  from 
any  source  other  than  (i)  the  United 
States  or  any  agency  or  instromentality 
of  the  United  States;  or  (ii)  any  pidilic 
broadcasting  entity;  or, 

(2)  As  gifts,  grants,  doiutions, 
contributions,  or  payments  from  any 
State,  or  any  educational  institution,  for 
the  construction  or  operation  of 
nonconnnercial  educational  broadcast 
stations  or  for  the  production, 
acquisttian.  distributioiv  or 
dissemination  of  educatioiud.  cultural  or 
instructional  television  or  radio 
programs,  or  payments  in  exchange  for 
services  or  materials  with  respect  to  the 
provision  of  educational,  cultural  or 
instructional  television  or  radio 
programs. 

Nonprofit  (as  applied  to  any 
foundation,  corporation,  institution  or 
association)  means  a  foundatioit. 
corporation,  institution,  or  association, 
no  part  of  the  net  earnings  of  svfaicfa 
inures,  or  may  lawfully  inora.  to  the 
benefit  of  any  private  shareholder  or 
individual. 

Operational  cost  means  those 
approved  costs  incurred  n  the  operation 
of  an  entity  or  station  such  as  overhead 
labor,  material  contracted  services 
(such  as  building  or  equipment 


maintenance),  int:lnding  capital  outlay 
and  debt  service. 

Pre-operotionol  expenses  means  all 
nonconstraction  costs  incurred  by  new 
public  telecomimmicaUons  entities 
before  the  date  on  which  they  began 
providing  service  to  the  public,  and  aU 
nonconstraction  costs  associated  with 
the  expansion  of  existing  stations  before 
the  date  on  which  such  expanded 
capacity  Is  activated  except  that  such 
expenses  shall  not  include  any  portion 
of  the  salaries  of  any  personnel 
employed  by  an  operating  public 
telecommunications  entity. 

/7fP  means  the  Public 
Telecommunications  Facilities  Program. 
which  is  administered  by  the  Agency. 

PTFP  Director  means  the  Agency 
enqtloyee  who  recommends  final  action 
on  public  teleoonuiunications  facilities 
applications  and  grants  to  the 
Administrator. 

Pubiic  teleoomawnioalions  entity 
means  any  enterprise  which  is  a  public 
broadcast  station  or  noncommercial 
telecommunicatitms  entity  and  which 
disseminates  public  telecommunication 
services  to  the  public. 

Public  telecommunications  facilities 
means  apparatus  necessary  for 
production,  interconnection,  captioning, 
broadcast,  or  other  distribution  of 
programming,  indoding  but  not  Umited 
to  studio  equipment  cameFas. 
microphones,  audio  and  video  storage  or 
processors  and  switchers,  terminal 
equipment  towers,  antennas, 
transmitters,  remote  control  equipment 
transmission  line,  translators, 
microwave  equipment  mobile 
equipment  satellite  communications 
equipment  instructional  television  fixed 
service  equipment  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment 
cable  television  equipment  optical  fiber 
commtmications  equipment  and  other 
means  of  transmitting,  emitting,  storing, 
and  receiving  images  and  sounds  or 
information,  except  ttiat  such  term  does 
not  include  the  buildings  to  house  such 
apparatus  (other  than  small  equipment 
shelters  that  are  part  of  satellite  earth 
stations,  translators,  microwave 
interconnection  facilities,  and  similar 
facilities). 

Public  telecommunications  services 
means  noncommercial  educational  and 
cultural  ndio  and  television  programs, 
and  related  noncommercial  instructional 
or  informational  material  that  may  be 
transmitted  by  means  of  electronic 
communications.  It  does  not  include 
esseittially  sectarian  programming. 

Sectarian  means  that  which  has  the 
purpose  or  function  of  advancing  or 
propagating  a  religious  belief. 
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State  includes  each  of  the  fifty  states, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

System  of  public  telecommunications 
entities  means  any  combination  of 
public  telecommunications  entities 
acting  cooperatively  to  produce,  acquire 
or  distribute  programs,  or  to  undertake 
related  activities. 

12301.2    Program  purpoMS. 

(a)  The  Agency's  determination  to 
fund  an  application  and  the  amount  of 
the  grant  awarded  shall  be  governed  by 
whether  the  application  will,  in  the 
following  order  of  priority,  result  in: 

(1)  The  establishment  of  new  public 
telecommunications  facilities  to  extend 
services  to  areas  not  currently  receiving 
such  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities;  or, 

(3)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcasting  stations  to  provide  public 
telecommunications  services. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Agency  may  award  a 
grant  to  an  applicant  which  is  otherwise 
eligible  for  funding,  but  whose  proposal 
does  not  specifically  meet  any  of  the 
purposes  enumerated  above.  Such  grant, 
however,  must  fulfill  the  overall 
objectives  of  the  Act. 

9  2301 J    Special  cofwkteratioa 

In  accordance  %vith  section  392(f)  of 
the  Act,  the  Agency  will  give  special 
consideration  to  applications  that  foster 
ownership  or  control  of,  operation  of, 
and  participation  in  public 
telecommunications  entities  by 
minorities  and  women.  The  Agency 
interprets  "ownership"  and  "owned"  as 
meaning  control  of  an  entity  through  the 
possession  or  exercise  of  the  normal 
incidents  of  ownership,  such  as 
participation  on  the  governing  board  or 
holding  corporate  offices.  The  Agency 
will  accord  special  consideration  only 
where  women  and/or  minorities  hold 
more  than  fifty  (50)  percent  control  of 
the  applicant.  The  Agency  will  consider 
the  composition  of  the  applicant's 
governing  body,  management  levels,  or 
policy-making  positions. 

Subpart  B— EMgHXNty  and  Application 
Procadurw 

{2301.4    Eligibt*  organlzatlona  and 


(a)  Eligible  applicants  (Construction 
.  Grants).  In  order  to  apply  for  and 
i«ceive  a  PTFP  Construction  Grant,  an 
applicant  must  be: 


(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommunications  entity; 

(3)  A  system  of  public 
teleconununications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  primarily  for  educational  or 
cultural  purposes;  or, 

(5)  A  slate  or  local  government  or 
agency,  or  a  political  or  special  purpose 
subdivision  of  a  state. 

(b)  Eligible  applicants  (Planning 
Grants).  In  order  to  apply  for  and 
receive  a  PTFP  Planning  Grant,  an 
applicant  must  be: 

(1)  Any  of  the  organizations  described 
in  paragraph  (a)  of  this  section;  or, 

(2)  A  nonproHt  foundation, 
corporation,  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious. 

(c)  Eligible  projects.  An  applicant  that 
is  eligible  under  paragraph  (a)  or  (b)  of 
this  section  may  file  an  application  with 
the  Agency  for  a  plaiuiing  or 
construction  grant  to  achieve  the 
following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currently  not  receiving 
public  telecommunications  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities; 

(3)  The  establishment  of  new  public 
telecommunications  entities  serving 
areas  currently  receiving  public 
telecommunications  services;  or 

(4)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcast  stations  to  provide  public 
telecommimications  services. 

(d)  Applicants  must  certify  whether 
they  are  delinquent  on  any  Federal  debt. 
In  accordance  with  OMB  Circular  A- 
129,  an  applicant  with  outstanding 
accounts  receivable  with  any  agency  of 
the  Federal  government  will  not  receive 
an  NTIA  grant  until  the  debt  is  paid  or 
arrangements  to  repay  which  are 
satisfactory  to  the  government  agency  in 
question  are  made.  This  includes  debts 
incurred  by  sub-units  of  the  applicant 
other  than  the  sub-unit  that  is  applying 
to  NTIA,  and  includes  debts  owed  to 
any  agency  of  the  Federal  government, 
not  just  to  the  Department  or  NTIA. 

(e)  An  applicant  whose  proposal 
requires  an  authorization  from  the  FCC 
must  be  eligible  to  receive  such 
authorization. 

(f)  Preliminary  determination  of 
eligibility.  In  order  to  obtain  a 
preliminary  determination  of  applicant 
or  proposal  eligibility,  a  prospective 
applicant  must  send  a  letter  requesting 
such  determination  to  the  Agency. 


(1)  The  request  letter  should  be 
addressed  to:  PTFP  Director,  NTIA/ 
DOC.  14th  Street  and  Constitution 
Avenue.  NW.,  room  H-4625. 
Washington.  DC  20230. 

(2)  In  the  request  letter  the 
prospective  applicant  must: 

(i)  Describe  the  proposed  project: 

(ii)  Include  a  copy  of  the 
organization's  articles  of  incorporation 
and  bylaws,  or  other  similar 
documentation,  which  specifies  the 
nature  and  powers  of  the  prospective 
applicant  (unless  the  prospective 
applicant  has  received  a  PTFP  grant 
within  the  last  ten  (10)  years,  in  which 
case  only  a  copy  of  the  most  recent 
Aimual  Report  or  Quarterly 
Performance  Report  and  any  changes  In 
the  articles  of  incorporation  and  bylaws 
since  the  last  grant  must  be  provided): 
and. 

(iii)  If  the  prospective  applicant  is  a 
nonprofit  foundation,  corporation, 
institution,  or  association  which  has  not 
received  a  PTFP  grant  within  the 
previous  ten  (10)  years,  provide  a  copy 
of  a  letter  from  die  Internal  Revenue 
Service  granting  the  prospective 
applicant  tax  exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  or  other  legal  documentation  of 
nonprofit  status. 

(3)  A  favorable  preliminary 
determination  of  eligibility  does  not 
guarantee  that  the  Agency  will  accept  a 
future  application  for  filing  or  award  a 
subsequent  grant 

(4)  A  prospective  applicant  may 
appeal  an  unfavorable  preliminary 
determination  of  eligibility  to  the 
Administrator  under  \  2301.10. 

S  2301 J    Application  procoduroa. 

(a)  Address.  The  following  address 
should  be  used  for  all  communications 
with  the  Agency:  Public 
Telecommunications  Facilities  Program 
NTIA/DOC,  14th  Street  and 
Constitution  Avenue  NW..  room  H-4625 
Washington,  DC  20230. 

(b)  Application  materials  may  be 
obtained  from  the  address  listed  in 
paragraph  (a)  of  this  section. 

(c)  Closing  date.  The  Administrator 
shall  select  and  publish  in  the  Federal 
Register  a  date  by  which  applications 
for  funding  in  a  current  fiscal  year  are  In 
be  filed. 

(d)  New  applications.  (1)  All 
applications,  whether  mailed  or  hand 
delivered,  must  be  received  by  the 
Agency  at  the  address  listed  in  the 
annual  Federal  Register  announcement 
requesting  applications  at  or  before  5 
p.m.  on  the  closing  date. 

(2)  A  complete  application  must 
include  an  original  and  one  copy  of  the 
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Agency  application  form  with  die 
signature  of  an  officer  of  the  applicant 
who  is  legally  authorized  to  sign  for  the 
applicant  and  all  the  information 
required  by  the  Agency  application 
materials,  which  shall  include: 

(i)  A  brief  narrative  statement  (of  not 
more  than  four  (4)  pages)  describing  the 
proposed  project  with  particular 
attention  to  satisfying  the  appropriate 
funding  criteria  as  Usted  in  |  2301.13  or 
S  2301.14; 

(ii)  if  the  applicant  has  not  received  a 
PITP  grant  within  the  previous  ten  (10) 
years,  a  copy  of  the  applicant's  articles 
of  incorporation,  bylaws,  a  list  of  the 
members  of  the  board  of  directors,  and 
other  similar  documentation  specifying 
the  nature  and  powers  of  the  applicant 
except  that  state  or  local  government 
entities  need  only  provide  a  reference  to 
the  statutory  or  other  authority  under 
which  they  operate; 

(iii)  If  the  apphcant  is  a  nonprofit 
foundation,  corporation,  institution  or 
association  which  has  not  received  a 
PTFP  grant  within  the  previous  ten  (10) 
years,  a  copy  of  a  letter  from  the 
Internal  Revenue  Service  granting  the 
applicant  tax  exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  or  other  legal  documentation  of 
nonproBt  status.  

(iv)  If  the  apphcant  received  a  PTFP 
grant  within  the  previous  ten  (10)  years, 
then  it  must  reference  the  number  of  the 
previous  grant  provide  a  copy  of  the 
most  recent  Annual  Report  or  Quarterly 
Performance  Report  submitted  to  the 
PTFP.  and  submit  a  copy  of  any  changes 
in  the  applicant's  articles  of 
incorporation  or  bylaws  which  have 
taken  effect  since  the  last  grant  was 
awarded; 

(v)  If  the  applicant  applied  for  a 
preliminary  determination  of  eligibility 
and  received  a  positive  determinatioa  it 
may  submit  a  copy  of  the  official 
notification  from  the  PTFP  in  lieu  of  the 
eligibility  requirements  of  this  section; 

(vi)  Documentation  that  the  applicant 
will  have,  when  needed,  the  funds  to 
construct  any  facilities  for  which  the 
Agency  has  granted  matching  funds; 

(vii)  Documentation  that  the  applicant 
will  have  the  funds  necessary  to  operate 
and  maintain  those  facilities  once 
constructed; 

(viii)  DonHnentation  of  the  amount  of 
Federal  and  non-Federal  financial 
support  received  by  the  applicant 
organization  during  each  of  the 
preceding  three  fiscal  years  or  for  the 
length  of  time  the  organization  has  been 
in  existence  if  less  than  three  years; 

(ix)  Information  about  the  applicant's 
leaseliokl  or  ownership  rights  to  the 
premises  en  which  the  faciUties 
requested  will  be  located.  If  the 


applicant  does  not  yet  have  an  executed 
lease  or  has  not  purchased  the  site(s) 
involved  a  copy  of  a  letter  or  letters  of 
intent  with  the  proposed  lessor(s)  or 
sellerf  s)  must  be  filed  with  the 
application.  The  appUcant  must  have  the 
right  to  occupy,  construct  maintain. 
operate,  inspect,  and  remove  the  project 
equipment  without  impediment  and 
nothing  must  prevent  the  Federal 
government  from  entering  the  property 
and  reclaiming  or  securing  FTFP-fundied 
property.  The  Agency  reserves  the  right 
to  review  an  applicant's  site  rights 
documents  if  deemed  necessary; 

(x)  An  inventory  of  all  equipment  (if 
any)  currently  owned  by  the  applicant 
that  corresponds  to  the  type  of 
equipment  requested  in  the  current 
application  or  that  would  be  closely 
associated  with  the  proposed  project 
The  inventory  should  include 
manufacturers'  names,  model  numbers, 
production  years,  and  the  dates  of 
acquisition; 

(xi)  Within  the  narrative  or  as  an 
optional  exhibit  no  longer  than  two 
pages,  a  five-year  plan  outlining  the 
applicant's  projected  facilities 
requirements  and  the  projected  costs  of 
such  requirementr. 

(xii)  If  special  consideration  is 
requested  under  {  2301.3,  information 
detailing  the  basis  for  the  request  on  the 
exhibit  form  provided  by  the  Agency; 

(xiii)  Copies  of  letters  transmitting  a 
copy  of  the  application  to  each  of  the 
entities  required  under  \  2301.7; 

(xiv)  Significant  documentation 
supporting  the  applicant's  request  for 
equipment  including  as  necessary  the 
proper  FCC  authorization(s)  cited  in 
St  2301.8  and  2301.9,  and  if  applicable, 
documentation  indicating  high  incidence 
of  repair  or  periods  of  inoperability; 

(xv)  Evidence  that  the  applicant  has 
participated  (or,  in  the  case  of  a 
planning  grant  will  participate)  in 
comprehensive  planning  for  the 
proposed  project,  including  community 
involvement  an  evaluation  of  alternate 
technologies  and  coordination  with  state 
telecommunications  agencies,  if  any; 

(xvi)  Assurance  that  during  the  period 
in  which  the  applicant  possesses  or  uses 
the  Federally  funded  facilities  (whether 
oc  not  this  period  extends  beyond  the 
Federal  interest  period),  the  api^icant 
will  not  use  or  allow  the  use  of  the 
Federally  funded  equipment  for 
essentially  sectarian  purposes; 

(xvii)  A  detailed  list  and  explanation 
of  any  complaints  of  discrimination  (see 
§  2301.22(b)(15),  below)  currently 
pending  or  decided  against  die  applicant 
before  any  court  or  governmental 
agency; 

(xviii)  A  copy  of  any  Environmental 
Impact  Statement  or  other 


environmental  assessment  docvment 
prepared  in  conjunction  with  the 
proposed  project  as  may  be  required  kqr 
any  Federal  state,  or  local  law  or 
regulation; 

(xix)  Assurance  of  compliance  widi 
all  applicable  Federal  laws,  rules  or 
regulations  relating  to  the  project  as 
described  on  the  application  form 
provided  by  the  Agency; 

(xx)  Assurance  of  compliance  with  all 
provisions  of  the  Drug-Free  Workplace 
Requirements  and  the  Certifications  for 
Contracts.  Grants.  Loans  and 
Cooperative  Agreements  found  in  the 
apphcation  form; 

(xxi)  Assurance  that  the  applicant  has 
taken  into  account  all  non-Federal 
sources  of  financial  support  for  this 
project,  that  the  non-Federal  share 
stated  by  the  Applicant  as  being 
available  for  this  project  is  the 
maximum  amount  available  from  sudi 
sources;  and  that  the  applicant  will 
initiate  and  complete  the  work  within 
the  applicable  time  fiame  after  receipt 
of  approval  from  the  Agency:  and. 

(xxii)  Assurance  that  the  applicant 
will  make  the  most  economical  and 
efficient  use  of  the  Federal  funds. 

(e)  Deferred  applications.  (1)  An 
apphcant  may  reactivate  an  application 
deferred  by  the  Agency  during  the  prior 
year  under  1 2301.15  if  the  applicant  has 
not  substantially  changed  the  stated 
purpose  of  the  application. 

(2)  An  applicant  may  reactivate  a 
deferred  application  only  during  the  two 
consecutive  years  following  the 
application's  initial  acceptance  for  filing 
by  the  Agency. 

(3)  To  reactivate  a  deferred 
application,  the  applicant  must  file  the 
information  described  in  paragraph 
(e)(4)  of  this  section  whether  mailed  or 
hand  delivered,  at  or  before  5  pjn.  on 
the  closing  date. 

(4)  To  file  a  complete  reactivation 
request,  the-applicant  must  submit  an 
original  and  one  copy  of  the  following: 

(i)  Part  I  of  the  approved  Agency 
application  form  with  the  original 
signature  of  an  officer  of  the  applicant 
who  is  legally  authorized  to  sign  for  the 
applicant,  with  a  notation  of  the  file 
number  of  the  earlier  application; 

(ii)  A  brief  narrative  statement  (not 
more  than  four  (4)  pages)  describing  the 
project  proposed  in  the  current 
application: 

(iii)  An  update  of  the  availability  of 
operating  funds  and  the  necessary  non 
Federal  share  of  the  project 

(It)  An  update  of  the  financial 
information  required  by  paragraph 
(d)(2Kviii)  of  diis  section; 

(v)  A  revised  listing  of  current  eligible 
project  costs,  if  necessary; 
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(vi)  A  reviaed  inventory  aa  described 
in  paragraph  (d)(2)(x)  of  this  section. 
Apphcants  having  previously  submitted 
an  inventory  need  submit  only  updated 
information ; 

(vii)  A  revised  five-year  plan  as 
described  in  paragraph  (d)(2)(xi)  of  this 
section  outlining  the  appHcant's 
projected  facilities  requirements  and  the 
projected  costs  of  such  requirements: 

(viii)  If  special  consideration  is 
requested  under  S  2301.3.  current 
information  detailing  the  basis  for  the 
request  on  the  exhibit  form  provided  by 
the  Agency: 

(ix)  Copies  of  letters  transmitting  a 
copy  of  the  current  application  to  each 
of  the  entities  required  under  S  2301.7; 

(x)  An  updated  explanation  of  any 
complaints  of  discrimination  currently 
pending  or  decided  against  the  applicant 
before  any  court  or  governmental 
agency:  and. 

(xi)  Assurance  of  compliance  with  all 
applicable  Federal  laws,  rules  or 
regulations  relating  to  the  project,  as 
described  on  the  application  form 
provided  by  the  Agency. 

(f]  Deferred  applications  that  are 
resubmitted  under  paragraph  (e)  of  this 
section  and  contain  substantial  changes 
will  be  considered  as  new  applications 
and  must  comply  with  the  requirements 
of  S  2301.5(d).  Ail  deferred  applications 
may  be  subject  to  a  second 
determination  of  eligibility. 

(g)  Applications  resulting  from 
catastrophic  damage.  (1)  An  application 
may  be  Hied  with  a  request  for  a  waiver 
of  the  closing  date,  as  provided  in 

S  2301.25.  when  an  eligible  broadcast 
applicant  suffers  catastrophic  damage  to 
the  basic  equipment  essential  to  its 
continued  operation  as  a  result  of  a 
natural  or  manmade  disaster  and  is  in 
dire  need  of  assistance  in  funding 
replacement  of  the  damaged  equipment. 

(2)  The  request  for  a  waiver  must  set 
forth  the  circumstances  that  prompt  the 
re<,uest  and  be  accompanied  by 
appropriate  supporting  documentation. 

(3)  A  waiver  will  be  granted  only  if  it 
is  determined  that  the  applicant  either 
carried  adequate  insurance  or  had 
acceptable  self-insurance  coverage. 

(4)  Applications  filed  and  accepted 
pursuant  to  this  paragraph  must  contain 
all  of  the  elements  stipulated  in 
paragraph  (d)  or  (e)  of  this  section  and 
will  be  subject  to  the  same  review  and 
evaluation  process  followed  for 
applications  accepted  for  filing  in  the 
normal  application  cycle,  although  the 
Administrator  may  establish  a  special 
timetable  for  review  and  evaluation  to 
permit  an  appropriately  timely  decision. 


S  2301.6    Additional  mformation. 

(a)  The  Agency  may  request  from  the 
applicant  any  additional  information 
that  the  Agency  deems  necessary  or 
pertinent.  Applicants  must  provide  to 
the  Agency  two  copies  of  any  additional 
information  that  the  Agency  requests 
within  fifteen  (15)  days  of  the  date  of  the 
Agency's  notice. 

(b)  Applicants  must  immediately 
provide  to  the  Agency  two  copies  of 
information  received  after  the  closing 
date  that  materially  affects  the 
application,  including: 

(1)  State  Single  Point  of  Contact  and 
State  Telecommunications  Agency 
comments  on  applications; 

(2)  FCC  file  numbers  and  changes  in 
the  status  of  FCC  applications  necessary 
for  the  proposed  project; 

(3)  Changes  in  the  status  of  proposed 
local  matching  funds,  including 
notification  of  the  passage  (including 
reduction  or  rejection)  of  a  proposed 
state  appropriation  or  receipt  (or  denial) 
of  a  proposed  substantial  matching  gift; 

(4)  Changes  in  the  licensee,  in  the 
licensee's  board  structure,  in  the 
applicant's  IRS  section  501(c)(3)  status. 
or  in  the  applicant's  Articles  of 
Incorporation  or  Bylaws; 

(5)  Changes  in  the  status  of  proposed 
production,  participation  or  distribution 
agreements  (if  relevant  to  the  proposed 
project); 

(6)  Changes  in  lease  or  site  rights 
agreements;  and 

(7)  Complete  failure  of  major  items  of 
equipment  for  which  replacement  costs 
have  been  requested  or  changes  in  the 
status  of  the  needs  of  the  equipment 
requested. 

(c)  Applicants  must  place  copies  of 
any  additional  information  submitted  to 
the  Agency  in  the  copy  of  the 
application  available  for  public 
inspection  pursuant  to  fi  2301.11. 

(d)  Potential  grant  recipients  may  be 
subject  to  the  following  Department  Pre- 
Award  Administrative  Requirements 
and  Policies: 

(1)  Name  Check  forms  (Form  CD-346) 
may  be  used  to  ascertain  background 
information  on  key  individuals 
associated  with  potential  grantees.  The 
Name  Check  requests  information  to 
determine  if  any  key  individuals  in  the 
organization  have  been  convicted  of.  or 
are  under  indictment  or  have  been 
charged  with  criminal  offenses  such  as 
fraud,  theft,  perjury,  or  other  matters 
pertinent  to  management  honesty  or 
financial  integrity: 

(2)  Potential  grantee  organizations 
may  also  be  subject  to  reviews  of  Dun 
and  Bradstreet  data  or  other  similar 
credit  checks.  ' 


92301.7    8arv«c«  ol  appllcatiofw. 

On  or  before  the  closing  date  all  new 
or  deferred  applicants  must  serve  a  copy 
of  the  application  on  the  following 
agencies: 

(a)  In  the  case  of  an  appUcation  for  a 
construction  grant  for  which  FCC 
authorization  is  necessary,  the 
Secretary,  Federal  Communications 
Commission.  1919  M  Street.  NW., 
Washington.  DC  20554; 

(b)  The  state  telecommunications 
agency(-ies).  if  any.  having  jurisdiction 
over  the  development  of  broadcast  and/ 
or  nonbroadcast  telecommunications  in 
the  state(s)  and  the  community  (-ies)  to 
be  served  by  the  proposed  project;  and. 

(c)  The  state  office  established  to 
review  applications  under  Executive 
Order  12372  as  amended  by  Executive 
Order  12416.  if  the  state  has  established 
such  an  office  and  wishes  to  review 
these  applications. 

$2301 J    Federal  Communicatlona 
Commission  Authorization. 

(a)  Each  applicant  whose  project 
requires  FCC  authorization  must  file  an 
application  for  that  authorization  on  or 
before  the  closing  date.  Recommended 
submission  date  for  applications  to  the 
FCC  is  at  least  60  days  prior  to  the 
closing  date.  The  applicant  should 
clearly  identify  itself  to  the  FCC  as  a 
PTFP  applicant. 

(b)  In  the  case  of  FCC  authorizations 
where  it  is  not  possible  or  practical  to 
submit  the  FCC  license  application  with 
the  PTFP  application,  such  as  C-band 
satellite  uplinks,  low  power  television 
stations  and  translators,  remote  pickups, 
studio-to-transmitter  links,  and  Very 
Small  Aperture  Terminals,  a  copy  of  the 
FCC  application  as  it  will  be  submitted 
to  the  FCC.  or  the  equivalent 
engineering  data,  must  be  included  in 
the  PTFP  application. 

(c)  Applications  requesting  C-band 
downlinks  do  not  have  to  submit  the 

FCC  application,  or  equivalent 

engineering  data,  as  part  of  the  PTFP 
application.  When  such  a  project  is 
funded,  however,  grantees  must  submit 
evidence  of  FCC  registration  of  the  C- 
band  downlink  prior  to  the  release  of 
Federal  funds. 

(d)  Any  FCC  authorization  required 
for  the  project  must  be  in  the  name  of 
the  applicant  for  the  PTFP  grant. 

(e)  If  the  project  is  to  be  associated 
with  an  existing  station.  FCC  operating 
authority  for  that  station  must  be 
current  and  valid. 

(f)  For  any  project  requiring  new 
authorization(s)  from  the  FCC,  the 
applicant  must  file  a  copy  of  each  FCC 
application  and  any  amendments  with 
the  Agency. 
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(g)  If  the  applicant  fails  to  file  the 
required  FCC  application(8)  by  the 
closing  date,  or  if  the  FCC  returns, 
dismisses,  or  denies  an  application 
required  for  the  project  or  any  part 
thereof,  or  for  the  operation  of  the 
station  with  which  the  project  is 
associated,  the  Agency  may  return  the 
application. 

(h)  No  grant  will  be  awarded  until 
confirmation  has  been  received  from  the 
FCC  that  any  necessary  authorization 
will  be  issued. 

92301.9    Acceptance  for  fWng. 

After  the  closing  date,  the  Agency  will 
examine  each  application  for  timeliness, 
completeness,  eligibility,  and  FCC 
authorization. 

(a)  The  Agency  will  publish  a  notice 
in  the  Federal  Register  listing  all 
applications  accepted  for  filing. 
Acceptance  of  an  application  for  filing 
does  not  preclude  subsequent  return  or 
disapproval  of  the  application,  nor  does 
it  assure  that  the  application  will  be 
funded.  Publication  merely  operates  to 
qualify  the  application  to  compete  for 
funding  with  other  applications 
accepted  for  filing. 

(b)  The  notice  of  acceptance  for  filing 
will  also  include  a  request  for  comments 
on  the  applications  from  any  interested 
party.  The  procedural  requirements  of 

9  2301.11  will  be  set  forth  in  the  notice. 

(c)  Substantially  incomplete 
applications  will  be  returned  by  the 
Agency, 

(d)  Any  application,  amendment  to  an 
application,  or  request  to  reactivate  a 
deferred  application  that  is  filed  after 
the  closing  date  will  be  returned  by  the 
Agency. 

(e)  When  the  Agency  finds  that  either 
the  applicant  or  the  project  is  ineligible 
under  the  Act  and/ or  these  Rules,  it  will 
return  the  application  and  inform  the 
applicant  of  the  denial  of  eligibility. 

(f)  If  the  Agency  finds  that  a  proposed 
project  requires  authorization  from  the 
FCC  and  that  the  applicant  did  not 
tender  its  application  for  such 
authorization,  the  Agency  will  return  the 
application. 

(g)  With  respect  to  requests  to 
withdraw  or  to  defer  applications  from 
consideration: 

(1)  Applicants  may  request 
withdrawal  of  an  application  from 
consideration  for  funding  without 
affecting  future  funding  decisions. 
Withdrawn  applications  will  be 
returned  by  the  Agency. 

(2)  Applicants  may  not  request  that 
the  Agency  defer  an  application  for 
subsequent  consideration.  If  such  a 
request  is  received,  the  Agency  will 
treat  it  as  a  request  for  withdrawal. 


.  (h)  Deferred  applications  that  are 
submitted  for  reactivation  for  a  third 
time  will  be  returned  by  the  Agency. 

92301.10  AppMte. 

(a)  Within  15  calendar  days  after  the 
date  on  which  the  Agency  sends  a 
written  notice  to  an  applicant  denying 
the  eligibility  of  the  applicant  or  the 
proposed  project,  or  notifying  an 
applicant  that  its  application  is 
substantially  incomplete,  the  applicant 
may  file  a  written  notice  of  appeal  with 
the  Administrator  at  the  address  listed 
in  9  2301.5(a).  Applicants  may  not 
appeal  the  return  of  applications  filed 
after  the  closing  date. 

(b)  The  notice  of  appeal  must  show 
that  the  denial  of  eligibility  or 
determination  of  incompleteness  is 
factually  or  legally  incorrect.  If  the 
applicant  relies  on  any  written 
dociunents  or  other  materials  to  dispute 
the  Agency's  action,  the  applicant 
should  list  and  attach  a  copy  of  each 
item  or  indicate  that  the  Agency  has  a 
copy  of  the  item  in  its  possession. 

(c)  Upon  receipt  of  the  notice  of 
appeal,  the  Administrator  will  review 
the  appeal  in  consultation  with  the  Chief 
Counsel  and  the  PTFP  Director  and  wrill 
render  a  written  decision  within  30 
c^endar  days. 

(d)  If  the  Administrator  sustains  the 
denial  of  eligibility  or  the  determination 
of  incompleteness,  the  Agency  will 
return  the  application  to  the  applicant. 

(e)  All  decisions  of  the  Administrator 
made  under  paragraph  (c)  of  this  section 
are  final. 

92301.11  PuMleoemmwrts. 

(a)  The  apphcant  shall  make  a  copy  of 
its  application  available  at  its  offices  for 
public  inspection  during  normal 
business  hours. 

(b)  Any  interested  party  may  file 
comments  with  the  Algency  supporting 
or  opposing  an  application  and  setting 
forth  the  grounds  for  support  or 
opposition.  Such  comments  must  contain 
a  certification  that  a  copy  of  the 
comments  has  been  delivered  to  the 
applicant  Comments  must  be  sent  to  the 
address  listed  in  i  2301.5(a}. 

(c)  The  Agency  will  incorporate  all 
comments  from  the  public  and  any 
replies  from  the  applicant  in  the 
applicant's  official  file. 


(b)  The  Corporation  for  Public 
Broadcasting,  state  telecommunications 
agencies,  if  any,  public  broadcasting 
agencies,  organizations,  other  agencies, 
and  institutions  administering  programs 
which  may  be  coordinated  effectively 
with  Federal  assistance  provided  under 
the  Act:  and 

(c)  The  state  office  established  to 
review  applications  under  Executive 
Order  12372  as  amended  by  Executive 
Order  12416,  if  the  state  has  established 
such  an  office  and  wishes  to  review 
these  applications. 

9  2301.18    Fundhtg  criterta  for  conatnictlon 


9  2301.13 

■genctae  and  erganiiatiene. 

In  acting  on  applications  and  carrying 
out  other  responsibilities  under  the  Act 
the  Agency  shall  consult  with: 

(a)  The  FCC  %vith  respect  to  functions 
that  are  of  interest  to,  or  affect  other 
functions  of  the  FCC; 


In  determining  whether  to  approve  or 
defer  a  construction  grant  application,  in 
whole  or  in  part,  and  the  amount  of  such 
grant,  the  Agency  will  evaluate  all  the 
information  in  the  application  file  and 
consider  the  folIoMring  factors,  each  of 
which  has  equal  weight 

(a)  The  extent  to  which  the  project 
meets  the  program  purposes  set  forth  in 
1 2301.2  as  well  as  the  specific  program 
priorities  set  forth  in  the  appendix  to 
this  part 

(b)  The  adequacy  and  continuity  of 
financial  resources  for  long-term 
operational  support 

(c)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project 

(d)  'The  extent  to  which  the  applicant 
has: 

(1)  Assessed  specific  educational, 
informational,  and  cultural  needs  of  the 
community(-ies)  to  be  served,  and  the 
extent  to  which  the  proposed  service 
will  not  duplicate  service  already 
available: 

(2)  Evaluated  alternative  technologies 
and  the  bases  upon  which  the 
technology  was  selected; 

(3)  Provided  significant 
doctmientation  of  its  equipment 
requirements,  and  the  urgency  of 
acquisition  or  replacement 

(4)  Provided  documentation  of  an 
increasing  pattern  of  substantial  non- 
Federal  financial  support; 

(5)  Provided  other  evidence  of 
community  support  such  as  letters  from 
elected  or  appointed  policy-making 
officials,  and  from  agencies  for  which 
the  applicant  produces  or  will  produce 
programs  or  other  materials: 

(e)  The  extent  to  which  the  evidence 
supplied  in  the  appUcation  reasonably 
assures  an  increase  in  public 
telecommunications  services  and 
facilities  available  to.  operated  by,  and 
owned  or  controlled  by  minorities  and 
women; 

(f)  The  extent  to  which  various  items 
of  eligible  apparatus  proposed  are 
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necessary  to,  and  capable  oi,  achieving 
the  obiecUves  of  the  project  and  wiil 
permit  die  ohmI  efficient  use  of  the  grant 
funds: 

(g)  The  extent  to  which  the  eligible 
equifaaent  requested  meets  carreni 
broadcast  induatry  performaace 
standards; 

(h)  The  extent  to  which  the  applicant 
will  have  available  sufficieat  qualified 
staff  to  operate  and  maintain  the  facility 
and  provide  services  of  professioaal 
quality. 

(i)  The  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
proposed  services  with  other 
telecommunications  entities  in  tiie 
service  area; 

(j)  The  extent  to  which  the  prefect 
impieraente  local,  statewide  or  regional 
puUic  telecGKnratiications  systems 
plana.  H  any,  and, 

(k)  The  readiness  of  the  FCC  to  grant 
any  necessary  authorization. 

{2301.14    Fundbigcritarta  tar  planning 


In  determining  whether  to  approve  or 
defer  a  planning  grant  application,  in 
whole  or  in  part  and  the  amount  of  such 
grant,  the  Agency  will  evaluate  all  the 
information  in  the  application  file  and 
consider  the  following  factors,  each  of 
which  has  equal  weight: 

(a)  The  extent  to  which  the  applicant's 
interests  and  purposes  are  consistent 
with  the  purposes  of  the  Act  and  the 
priorities  of  the  Agency; 

(b)  The  qualifications  of  the  proposed 
project  planner, 

(c)  The  extent  to  which  the  project's 
proposed  procedural  design  assures  that 
the  applicant  would  adequately: 

(1)  Obtain  financial,  human  and 
support  resources  necessary  to  conduct 
the  plan; 

(2)  Coordinate  with  other 
teleconmiunications  entities  at  the  local 
state,  regional  and  natioiral  levels; 

(3)  Evaluate  alternative  technologies 
and-existing  services;  and 

(4)  Receive  participation  by  the  public 
to  be  served  (and  by  minorities  and 
women  in  particular)  in  the  project 
planning; 

(d)  Any  pre-planning  sttidies 
conducted  by  the  applicant  showing  the 
technical  feasibility  of  the  proposed 
planning  project  (stich  as  the  availability 
of  a  frequency  assigranent,  if  necessary, 
for  ttie  project);  and, 

(e)  The  feasibility  of  the  proposed 
procedure  and  time-table  for  achieving 
the  expected  results. 


S  23t1.tS 

(a)  After  consideration  of  an 
application  which  the  Agency  has 
accepted  for  filing,  any  comments  filed 


by  interested  parties  and  replies  thereto, 
and  any  other  relevant  information,  the 
Agency  wiU  take  one  of  the  following 
actions: 

(1)  Select  the  application  for  funding, 
in  witote  a  in  part 

(2)  Defer  the  appbcatioo  for 
subsequent  considerabon: 

(3)  Return  the  apphcation  as  ineligible 
pursuant  to  I  2301.9  writh  a  aatict^gf  the 
grounds  and  reason;  or, 

(4)  Return  applications  which  remain 
unhmded  after  consideration  by  the 
Agency  for  three  years. 

(b)  Upon  the  approval  or  deferral,  in 
whole  or  in  part  of  an  application,  the 
Agency  will  inform: 

(1)  The  applicant 

(2)  The  state  educational 
telecommunications  agencyl-ies),  if  any. 
in  any  state  any  part  of  which  lies 
within  the  service  area  of  the  applicant's 
facility: 

(3)  The  FCC;  and. 

(4)  The  Corporation  for  I\iblic 
Broadcasting  aixi,  as  appropriate,  other 
public  telecommunications  entities. 

(c)  If  the  Agency  decides  to  fund  an 
application,  the  award  documents  will 
include  grant  terms  and  conditions  and 
whatever  other  provisions  are  required 
by  Federal  law  or  regulations,  or  which 
may  be  deemed  necessary  or  desirable 
for  the  achievement  of  program 
purposes. 

[€)  An  applicant  or  an  objecting  party 
may  not  appeal  to  the  Admhiistrator  the 
Agency's  determination  to  fund  or  not 
fund  a-particular  application. 

(e)  information  about  grant  terms  and 
conditions  or  other  applicable  laws  and 
regulations  is  available  from  FTFP  at  the 
address  listed  in  §  2301.S(a). 

(f)  Written  and  oral  contacts  between 
FTFP  staff  members  and  applicants  and 
their  representatives  during  the 
application  review  period  are  governed 
by  the  following:        

(1)  Men^iers  of  the  FTFP  staff  are  not 
autborized  to  discuss  the  merits  of  an 
application  when  it  is  under  review. 

(2)  Applicants  are  expected  to  notify 
PTFP  of  events  that  occur  after  the 
closing  date  and  that  materially  affect 
the  application,  including  those  items 
requested  in  S  2301.e(b]. 

(3)  Other  pemnasible  contacts  include: 
(i)  Appeab  of  PTFP  detenninations  of 

the  eligibihty  of  an  application,  pursuant 
to  9  2301.10; 

(ii)  Responses  to  adverse  conunents 
filed  by  members  of  the  public  pursuant 
to  S  2301.11;  and 

(iii)  Discussion  of  matters  relating  to 
other  FTFP  awards  an  organization  may 
have. 

(4)  Nothing  in  this  section  should  be 
interpreted  as  preventing  FTFP  staff 
fit>m  requesting  an  applicant  to  sobaiit 


informatiaa  that  soay  not  have  been 
included  in  the  original  sobmissioiL 

Subpart  C    radaral  Financial 
Partlclpatton 

(2301.16    Amount  of  OwFadsral  grant 

(a)  Construction  grants.  (1)  A  Federal 
grant  for  the  construction  of  a  public 
telecopimunications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document. 
Such  amount  may  not  exceed  seventy- 
five  (75)  percent  of  the  amount 
determined  by  the  Agency  to  be  the 
reasonable  and  necessary  cost  of  such 
project 

(2)  No  part  of  the  grantee's  matching 
share  of  the  eligible  project  costs  may 
be  met  with  funds  paid  by  the  Federal 
government  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  specifically  and 
expressly  authorised  by  the  relevant 
Federal  statute. 

(3)  After  the  closing  date,  the 
applicant  may.  at  its  own  risk,  obligate 
non-Federal  matching  bmds  for  the 
acquisition  of  proposed  equipment  No 
funds  fi-om  the  Federal  share  of  the  total 
pix}ject  cost  may  be  obligated  tmtil  the 
award  period  start  date.  If  an  applicant 
or  recipient  obBgales  Federal  Award 
funds  before  the  start  date,  the 
Department  may  refuse  to  offer  the 
award  or.  if  the  award  has  already  been 
granted,  terminate  the  grant. 

(4)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Pablic  Broadcasting 
may  not  be  nsed  for  the  required  non- 
Federal  matching  pnrposes,  except  upon 
a  dear  compelliitg  sho%nng  of  need. 

(b)  Planning  grants.  A  Federal  grant 
for  the  planning  of  a  public 
teleoonununications  fadlity  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document  and 
the  attachments  thereta  The  Agency 
may  provide  op  to  one  hundred  (100) 
percent  of  the  fands  necessary  fbr  the 
planning  of  a  public  telecommunications 
construction  project. 

(c)  Project  costs  do  not  include  the 
value  of  eligible  apparatus  owned  or 
acquired  by  the  applicant  prior  to  the 
closing  date.  Accepting  title  to  donated 
equipment  prior  to  the  closing  date  is 
considered  ownership  or  aoqitisition  of 
equipment. 

(d)  If  the  actual  costs  Incurred  in 
completing  die  planning  or  construction 
project  are  less  than  the  estimated 
project  total  costs,  which  w^ere  the  basis 
for  the  Agency's  determination  of  the 
Initial  grant  award,  the  Agency  shall 
reduce  the  amount  of  the  final  grant 
award  so  that  the  final  grant  award 
bears  the  same  ratio  to  the  actaai  cost  of 
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the  project  as  the  initial  grant  award 
bore  to  the  estimated  total  project  costs. 
If.  however,  the  actual  costs  incurred  In 
completing  the  project  are  more  than  the 
estimated  total  project  costs,  then  in  no 
case  will  the  final  grant  award  exceed 
the  initial  grant  award. 

92301.17    Items  and  coat*  InaUglMt  for 
Fadarai  hinding. 

The  following  items  and  costs  are 
ineligible  for  funding  under  the  Act: 

(a)  Equipment  and  supplies.  Each 
year,  the  Agency  will  review  its  list  of 
ineligible  equipment  and  supplies.  A 
copy  of  the  currently  applicable  list  of 
ineligible  equipment  will  be  provided 
with  every  application  package,  for  PTFP 
grants. 

(b)  Other  expenses  ineligible  for 
funding.  (1)  Buildings  and  modifications 
to  buildings  to  house  eligible  equipment 
and  fences  surrounding  them  are  not 
themselves  eligible  for  funding  under 
this  program,  except  that  small 
equipment  shelters  that  are  part  of 
satellite  earth  stations,  translators, 
microwave  interconnection  facilities, 
and  similar  facilities  are  eligible  for 
funding; 

(2)  Land  and  land  improvements; 

(3)  Salaries  of  personnel  employed  by 
an  operating  public  telecommunications 
entity  and  other  operational  costs, 
except 

(i)  For  planning  projects  (see  section 
392(c)  of  the  Act):  or, 

(iO  To  the  extent  that  an  applicant  can 
demonstrate  exceptional  need  or  that 
substantially  greater  efficiency  would 
result  from  staff  installation. 

(4)  Moving  costs  required  by 
relocations; 

(5)  Such  other  expenses  as  the  Agency 
may  determine  prior  to  the  award  of  a 
grant 

92301.18    Payment  of  the  Fadaral  grant 

(a)  The  Department  will  not  make  any 
payment  under  an  award,  unless  and 
until  the  recipient  complies  with  all 
relevant  requirements  imposed  by  this 
part  Additionally: 

(1)  With  regard  to  a  public 
telecommunications  entity  requiring 
FCC  authorization,  the  Department  will 
not  make  any  payment  until  it  receives 
confirmation  that  the  FCC  has  granted 
any  necessary  authorization; 

(2)  The  Department  will  not  make  any 
payment  under  an  award  unless  and 
until  any  special  award  conditions 
stated  In  the  award  documents  are  met 
and 

(3)  An  agreement  to  share  ownership 
of  the  grant  equipment  [e.g.,  a  joint 
venture  for  a  tower)  must  be  approved 
by  the  Agency  before  any  funds  for  the 
projrct  will  be  released. 


(b)  After  the  conditions  indicated  In 
paragraph  (a)  of  this  section  have  been 
satisfied,  the  Department  will  make 
payments  to  the  grantee  in  such 
installments  consistent  with  the 
percentage  of  project  completion.  As  a 
general  matter,  the  Agency  expects 
grantees  to  expend  local  matching  funds 
at  a  rate  at  least  equal  to  the  ratio  of  the 
local  match  to  the  Federal  grant  as 
stipulated  in  the  grant  award. 

(c)  When  an  applicant  completes  a 
construction  project  the  Agency  will 
assign  a  completion  date  that  the 
Agency  will  use  to  calculate  the 
termination  date  of  the  Federal  interest 
period.  The  completion  date  will  be  the 
date  on  which  the  grantee  certifies  in 
writing  that  the  project  is  complete  and 
in  accord  with  the  terms  and  conditions 
of  the  grant,  as  required  under  9  2301.20. 
If  the  PTFP  Director  determines  that  the 
grantee  Improperly  certified  the  project 
to  be  complete,  the  PTFP  Director  will 
amend  the  completion  date  accordingly. 

Subpart  D— Accountability  for  Fedoral 
Funds 

92301.19  Retention  of  records. 

(a)  Each  recipient  of  assistance  under 
this  program  shall  keep  intact  and 
accessible  the  following  records: 

(1)  A  complete  and  itemized  inventory 
of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part  with  Federal  funds; 

(2)  Complete  and  current  financial 
records  that  fully  disclose  the  total 
amoimt  of  the  project;  the  amount  of  the 
grant  the  disposition  of  the  grant 
proceeds;  and  the  amount,  nature  and 
source  of  non-Federal  funds  associated 
with  the  project;  and. 

(3)  All  records  specified  in  Office  of 
Management  and  Budget  Circular  A-110 
(for  educational  institutions,  hospitals 
and  nonprofit  organizations)  and  15  CFR 
part  24  (for  State  and  Local 
Govenmients). 

(b)  The  grantee  shall  mark  project 
apparatus  in  a  permanent  manner  in 
order  to  assure  easy  and  accurate 
identification  and  reference  to  inventory 
records.  The  marking  shall  include  the 
PTFP  grant  number  and  a  unique 
inventory  number  assigned  by  the 
grantee. 

92301.20  Complatlon  of  protects. 

(a)  Upon  completion  of  a  plaiming 
project  the  grantee  must  promptly 
provide  to  the  Administrator  two  copies 
of  any  report  or  study  conducted  In 
whole  or  in  part  with  funds  provided 
under  this  program  by  sending  the 
copies  to  the  Agency.  This  report  shall 
meet  the  goals  and  objectives  for  which 


the  grant  is  awarded  and  shall  follow 
the  written  instructions  and  guidance 
provided  by  the  Agency.  The  grant 
award  goals  and  objectives  are  stated  in 
the  plaiming  narrative  as  amended  and 
are  incorporated  by  reference  into  the 
award  agreement.  The  Agency  shall 
review  this  report  for  the  extent  to 
which  those  goals  and  objectives  are 
addressed  and  met,  for  evidence  that  the 
woiit  contracted  for  under  the  grant 
award  was  in  fact  performed,  and  that 
the  written  instructions  and  guidance 
provided  by  the  Agency,  if  any.  were 
followed.  If  this  report  fails  to  address 
or  meet  any  grant  award  goals  or 
objectives,  or  if  there  is  no  evidence  that 
the  work  contracted  for  was  in  fact 
performed,  or  if  this  report  clearly 
indicates  that  the  written  instructions 
and  guidance  provided  by  the  Agency,  if 
any,  were  disregarded,  then  the  Agency 
may  pursue  remedial  action.  Remedial 
action  includes,  but  is  not  limited  to, 
demand  for  submission,  in  whole  or  in 
part,  of  an  acceptable  final  report.  An 
unacceptable  final  report  may  result  in 
the  establishment  of  an  account 
receivable  by  the  Department. 

(b)  Upon  completion  of  a  construction 
project  the  grantee  must 

(1)  Certify  that  the  grantee  has 
acquired,  installed  and  begun  operating 
the  project  equipment  in  accordance 
with  the  project  as  approved  by  the 
Agency  and  has  complied  with  all  terms 
and  conditions  of  the  grant  as  specified 
in  1 2301.5; 

(2)  Certify  that  the  grantee  has 
obtained  any  necessary  FCC 
authorizations  to  operate  the  project 
apparatus  following  the  acquisition  and 
installation  of  the  apparatus  and 
docutaient  the  same; 

(3)  Certify  that  the  facilities  have  been 
acquired,  that  they  are  in  operating 
order  and  that  the  grantee  is  using  the 
facilities  to  provide  public 
telecommunications  services  In 
accordance  with  the  project  as  approved 
by  the  Agency  and  document  same; 

(4)  Certify  that  the  grantee  has 
obtained  adequate  insurance  to  protect- 
the  Federal  interest  in  the  project  in  the 
event  of  loss  through  casualty  and 
provide  the  Agency  with  a  copy  of  its 
insurance  policy; 

(5)  Certify,  if  not  previously  provided, 
that  the  grantee  has  acquired  all 
necessary  leases  or  other  site  rights 
required  for  the  project 

(6)  Certify,  if  appropriate,  that  the 
grantee  has  qualified  for  receipt  of  funds 
hom  the  Corporation  for  Public 
Broadcasting; 

(7)  Provide  a  complete  and  accurate 
final  inventory  of  equipment  acquired 
under  the  project  and  a  final  accounting 
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of  all  proved  expeodituies.  inrliiriinB 
non-equipment  cosls  [e.g.,  instflllfltton 
costs);  and 

(8{  Execute  and  record  a  Gnal  priority 
lies  reflecting  the  completed  protect  and 
assuring  the  Federal  government's 
reversionary  interest  in  all  equipment 
purchased  under  the  grant  project  for 
the  duration  of  the  Federal  interest 
period. 

9  2301.21 


(a)  Recipients  of  construction  grants 
are  required  to  submit  an  Annnal  Status 
Report  for  each  grant  profect  that  is  in 
the  Federal  interest  period.  The  Reports 
are  due  no  later  than  April  1  in  each 
year  of  the  period,  hi  the  Annual  Status 
Report,  the  gnni  recipient  must  certify: 

(1)  That  it  remains  an  eligible  entity  as 
defined  in  tfie  PTFP  Ruler 

(2)  That  it  continues  to  use  the 
equipment  purchased  under  the  grant  to 
provide  public  telecommunications 
services  as  approved  by  the  Agency  for 
the  onginal  purposes  of  the  grant; 

(3)  That  rt  oontimies  to  bold  any  FCC 
authorizations  necessary  to  operate  the 
project  apparataa; 

(4)  That  it  continues  to  protect  ail 
equipment  purchased  under  the  grant 
with  adequate  insarance  coreragr. 

(5)  That  It  remains  in  compliance  with 
all  of  the  terms  and  conditioiu  of  the 
grant;  and 

(6)  That  no  significant  changes  have 
occufred  during  the  reporting  period 
with  respect  to  any  of  the  terms  and 
conditions  of  the  9«nL 

(b)  In  addition,  the  grant  recipient 
must: 

(1)  Provide  information  as  to  whether 
any  discriaunation  complaints  are 
pending  against  it  and  whether,  during 
the  reporting  period,  any  adverse 
judgments  have  been  rendered  against  it 
because  of  discriminatory  practices — 

(i)  Pending  complaints  must  be 
described  and  their  status  given; 
adverse  judgments  must  be  summarixed 
and  a  description  given  of  what  action 
the  recipient  has  taken  or  is  taking  to 
remedy  the  effects  of  the  adjudged 
discrimination: 

(ill  If  the  recipient  is  a  non-profit 
institution,  or  a  college  or  university, 
discrimination  complaints  and  adverse 
judgments  must  be  reported  for  the 
entire  organization,  not  just  for  the 
broadcast  station.  If  the  recipient  is  a 
state  or  mnnicipal  agency, 
discrimination  complaints  and  adverse 
judgments  should  be  reported  only  for 
the  agency  that  received  the  Federal 
grant  money,  not  the  entire  state  or 
municipal  government; 

(2)  Certi^,  if  it  Is  en  academic 
institution,  that  it  does  not  discriminate 


in  its  admissions  policies  or  ia  the 
opportunities  it  affords  to  persona  to 
participate  in  the  receiving  or  providing 
of  services  {Nota  Bene:  this  certification 
applies  to  the  entire  academic 
institution,  not  just  to  the  entity  that  was 
the  subject  of  the  grant); 

(3)  Submit  a  separate  Annual  Statua 
Report  with  an  original  signature  for 
each  grant  it  has  received  that  is  still  in 
the  Federal  interest  period;  and 

(4]  Take  whatever  steps  may  be 
necessary  to  ensure  that  the  Federal 
government's  reveraksnary  interest 
continues  to  be  protected  for  the  10-year 
period  by  recording,  when  and  where 
required,  a  lien  continuation  statement 
and  reporting  that  fact  in  the  Annual 
Status  Report 

SubfMrt  C— Control  Mid  Um  Of 
FacflWos 


92301.21    C0fitfM«n 


tottw 


When  an  applicant  is  awarded  a 
Federal  grant  under  the  PTFP.  the 
afiplicant  (now  the  grantee)  take*  the 
grant  subject  to  certain  conditions 
concerning  the  use  of  the  Federal 
monies  and  the  equipment  obtained 
with  those  monies.  'The  conditions  are 
those  listed  at  S  230L15(c)  plus  the 
follo%ving  specific  conditions: 

(a)  fai  order  to  assure  that  the  Federal 
investment  in  public 
telecommimications  facilities  funded 
under  the  Act  will  continue  to  be  used  to 
provide  public  telecommunications 
services  to  the  public  during  the  period 
of  Federal  interest,  which  shall  be  no 
less  than  ten  (10)  years  from  the  date  of 
completion  of  the  project,  all  grantees 
shalh 

(1)  Execute  and  record  a  document 
establishing  that  the  Federal 
govemmenl  has  a  priority  Hen  on  any 
facilities  purchased  wUh  funds  under 
the  Act  during  the  period  of  continuing 
Federal  interest  The  document  shall  be 
recorded  where  liens  are  normally 
recorded  in  the  community  where  the 
facility  is  located  and  in  ^e  community 
where  the  grantee's  headquarters  are 
located; 

(2)  File  a  certified  copy  of  the 
recorded  lien  with  the  Administrator 
ninety  (90)  days  after  the  grant  award  is 
received: 

(3)  Not  dispose  of  or  encumber  its  title 
or  other  interests  ia  the  equipment 
acquired  under  this  grant  and  will,  if 
applicable,  file  any  continuation 
statements  necessary  to  preserve  the 
Federal  government's  secured  Interest  in 
the  equipment  acquired  with  Federal 
funds. 

(4)  If  not  a  part  of  the  original 
application,  demonstrate  that  the 


grantee  has  obtained  rights  to  the  site(s) 
necessary  to  the  construction  of  the 
project  Grantees  receiving  fbnds  for  the 
purchase  of  transmission  or 
interconnection  equipment  sboukl 
provide  an  opinion  letter  from  their 
attorney  stating  that  the  grantee  will 
have  either  fee  simple  title  or  a  long- 
term  (i.e..  ten-faar)  lease  to  any  real  or 
personal  property  necessary  for  the 
installation  of  the  eqiripment  Grantees 
receiving  funds  for  the  purchase  only  of 
studio  or  test  equipment  should  provide 
a  similar  letter  regarding  main 
transmission  sites  to  ensure  that  they 
will  be  able  to  otilize  PTFP-funded 
equipment  to  provide  public 
teleoommunicabons  services  throughout 
the  Federal  interest  period.  The  grantee 
must  have  the  right  to  oocapy,  construct, 
maintain,  operate,  inspect  and  remove 
the  protect  equipment  without 
impediment  and  nothing  must  prevent 
the  Federal  government  from  entering 
the  property  and  reclaiming  or  securing 
PTFP-funded  property.  Grantees  must 
submit  tiw  attorney's  letter  of 
certification  prior  to  the  release  of 
Federal  funds.  The  Agauj  raaerves  die 
right  to  review  a  grantee's  site  rights 
documents  if  deoied  necessary, 
(b)  During  dte  construction  of  a 
project  and  tha  Federal  interest  period, 
the  grantee  amst 

(1)  Continue  to  be  an  eligible 
organisation  as  described  in  |  23014, 
above: 

(2)  Obtain  and  continue  to  hold  any 
necessary  FCC  authorization(s); 

(3)  Use  the  Federal  funds  for  which 
the  grant  was  made  for  the  equipment 
and  other  expenditure  items  specified  in 
the  application  for  inclusion  in  die 
project  except  thet  the  grantee  may 
substitute  other  items  where  necessary 
or  desirable  to  carry  out  the  purpose  of 
the  project  if  approved  in  advance  by 
the  agency  in  writing: 

(4)  Use  the  facilities  and  any  monies 
generated  through  the  use  of  die 
facilities  primarily  for  the  provision  of 
pubKc  telecommunications  services  and 
ensure  that  the  use  of  the  facilities  for 
other  than  public  telecommunications 
purposes  does  not  interfere  with  the 
provision  of  the  public 
telecommunications  services  for  which 
the  grant  was  made; 

(5)  Not  make  iU  facilities  available  to 
any  pereon  for  the  broadcast  or  other 
transmission  intended  to  be  received 
directly  by  the  public,  of  any 
advertisement,  unless  such  broadcast  or 
transmission  is  expressly  and 
specifically  permitted  by  law  or 
authorized  by  the  FCC; 

(6)  Hold  appropriate  title  or  lease 
satisfactory  to  protect  the  Federal 
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interest  to  the  site  or  sites  on  which 
apparatus  proposed  in  die  project  will 
be  oparatad.  inchidiaf  die  right  to 
comtSQct  maintaia..  oparata.  Inspect  and 
remove  audi  apparatus,  saffieiant  to 
assuiv  confBnitjr  of  upeiaOoa  of  the 
facility: 

(77  Mitetafai  protection  agaiaat 
commoB  haaaroB  throogb  adequate 
insurancacowaraga  or  other  equiwalant 
uadartsUata.  axcapt  that  t»  tlM  axtaat 
die  appUcanl  fafiowa  a  dilfaaMl  paUcy 
of  ptalaetiaa  ariik  leapad  ta  its  otkar 
property,  tha  apidtaaat  aiagr  axtead  aack 
pniiry  ta  appaiatae  ac^utoad  aai 
inslBiM  ander  tfw  prefaet.  if  Ibey 
received  express  wrMen  appiaeal  br 
Uiis  different  policy  from  the  Director. 
The  grantee  will  purchase  flood 
inauranca  (In  commuBiHes  where  mtA 
ituuranca  is  avaUahla)  if  the  Eadlltiaa 
will  W  cooatructad  ia  any  ataa  that  has 
baaa  identified  t^  die  Saciataiy  of 
Health  and  Human  Sarvicaa  aa  havi^ 
special  Baod  hacardr. 

(«»  Sahadl  ta  dM  Agaacy.  in  tripticata, 
widiin  ddt^  m  aatsadar  days  el  «M 
award  data,  a  cawslnicWoa  sdiedale  ar  a 
revised  planning  ttmelabie  that  will 
include  tha  hfaHuadiai  requested  hi  the 
grsnt  terms  snd  conditions  in  the  award 
package: 

(9)  Comply  widi  15  CFR  part  2t  and 
the  praviaktos  of  the  OBica  of 
Maoacsmant  aad  Budfat  Cicculafs  A-V 
and  A-128,  as  isaplaaiaatad  tai  15  CFA 
part  29a  tfar  Steta  and  Laaal 

8ubdIaiitsBB>  aad  OftfB  Clicatart  A-21. 
A-110,  A-122,  and  A-13S,  aa 
ifflptsHraatod  in  ISCFK  part  29h  (far 
Instltutiuns  of  bigher  edacation, 
hospitals  and  odier  nonprofit 
organizatiens)  for  the  procurement  of 
equipment  and  services  funded  in  wfaota 
or  in  part  with  Federal  monies: 

(Vff  Remit  interest  earned  on 
advances  of  Federal  funds  to  the 
Agency  in  accordance  with  an  relevanf 
Fecrerw  raws  and  regufutions; 

fni  State  when  advertising  for  bids 
for  the  purchase  of  equipment  that  the 
Federal  government  has  an  interest  in 
fadlitias  pucchased  with  Federal  binds 
under  this  program  which  begins  with 
the  purchase  ei  the  (acilitiea  and 
continuaa  iar  tea  (1(^  years  sfter  dM 
completian  of  the  project 

(12)  Safemil,  dwing  the  eonstradien  of 
this  profeet,  botn  peiimnianoe  reports 
and  the  reqtttxed  financial  reports,  in 
tripBcate,  on  a  calendar  year  quarterly 
basis  for  the  periods  evfing  March  3U 
June  aa  September  aa  and  DecemberSl. 
or  ai^  portioR  thanaeL  Baposta  aa  disa 
no  later  than  thirty  (30)  dajpa  fettaaiinf 
the  end  of  each  "■rT"*Hg  period.  The 
Quartarly  l^ifatuwnas  Keports  sheoM 


(i)  A  comparison  of  actual 
accomplishments  during  die  reportfag 
perfod  wflh  the  goab  and  dates 
estabMiad  bi  die  Construction  or 
Planning  Sefaedule  for  that  reporting 
period; 

(ii)  A  description  of  any  proMeras  that 
have  arfsaa  er  waseas  why  eatahMwd 
goals  hava  net  baaa  aot; 

(iii)  ActtaM  tahan  to  taaady  any 
faili 

(Iv)Construcllaai 
ladadaaMatofn  liii     r  paiehasad 
durinadi 
wididHi  . 

InfanaaHaa  aiaet  iachtda  aiaaMfactuiac. 
mahaaadawdainiiwhsr,  brief 
descriptioo,  aaflabar  of  the  items 
purchased,  and  cost; 

(13)  Promptly  complete  the  project 
end  place  the  public 
telecanmnnications  fscllity  into 
operatfoiR 

(14)  Pennft  inspecdons  during  normal 
working  hoiaa  by  the  Agency  and  tha 
Comptroller  Geaanl  of  the  Unfled 
States  or  their  duly  authorized 
lupsMssiaaMaas.  ai  the  public 
tetecaaunnalcattana  laciUtiea  acquired 
widi  Fedatat  Maaaciat  awiHanci  ar  of 
any  bookai  docuiaeuta.  ^paia.  aad 
records  relating  to  Uiaaa  fiacttitiea; 

(15)  Comply  with  Federal  statutes 
relating  to  nondiscrinrinatian.  These 
include  but  asa  not  hariled  la: 

»>  TMJa  VI  of  dw  avd  Rights  Act  ef 
1964  (Pub.  L.  at-d&2K  which  praMits 
discriminatioa  aa  the  basis  of  race,  cokir 
or  aatiaaal  origin; 

(ii)  "nUe  IX  of  dM  Educatioa 
Ameodaiaataof  1972.  as  amended  (20 
U.S.C  lau-lflsa.  and  1885-1686).  which 
prohibits  discrimination  on  the  basis  of 
sex: 

(iii)  Section  504  of  Um  Rehabaitation 
Act  of  1973,  as  amended  (29  U.S.C.  794, 
which  prohibits  discrimiaatien  on  the 
basis  of  handicaps; 

(iv)  The  Age  Discrimination  Act  af 
1975.  as  amended  [42  U.&C  6101-6107). 
which  prohibits  discrimination  on  the 
basis  of  age. 

(v)  The  1 

Treatment  Act  af  197Z|ridi.  L  92-255). 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug 
abaaa; 

(Vi J  alMr  l^ORipWnMM'I^W  AfCOnOl 

Abuse  airf  AkeheKMii  Prc^eiaiuiu 

1  r08ilRCHf  SRfl  RCTMuVnVBTlOft  nCc  Of 

1970  Pub.  L  fl-916).  as  amended, 
relatiny  la  aandlscjinihiattoii  on  the 
basis  off  emanai  abaae  or  aicononsm: 

(vii)  Satdoiia  929  and  527  of  the  Pttbfic 
HeeMi  Service  Act  of  1912  (42  U.SC.  2S0 
dd-3  am)  290  ee-9),  as  amended,  relating 
to  confidentiality  of  aladiof  and  drug 
abuse  padent  recordlR 


(vlii)  Tide  Vm  of  die  Qvil  RigbU  Act 
of  1986  (42  U-SjC:  9001  at  sa^  as 
amended,  calatino  to  ooadiactiauaation 
in  dm  aale.  lantal  ar  financing  of 
housing; 

(ix)  Any  alhar  aaaJiarriminstkwi 
provisions  ia  i 


afaayadwr 

aMatefa)  whicb  any 


aHistaariiil 

(x>Thai 
nondii 
apply  ta  I 

(16)  Obtahi  dka  Afaacy'a  pclar 
approval  laraabalaBMBi  chanoas  ia  d« 
appsBsadi^ 
limiiadtDiwI 

(i)  Costs  (intludfcig  phmfag  eoets). 

(ii/  Essential  spedfTcetions  of  the 
equipment 

(iii)  The  engineering  configuration  of 
the  project 

(iv)  Rxtenslona  of  the  approved  grant 
award  period,  and 

(v)  Transfacs  of  a  pant  avwrd  to  a 
successor  in  intacaaC  pucsaaal  to 
I  2301.2atc)(l)> 

(17)  Caeip^  wMk  att  apptteahle 
Fadatal  iawa.  rulaa  at  sagalatiaas 
relating  ta  tha  proiaci 

(c)  The  AfSBBy  wdk  aibw  dM 
acqaisitiaa  of  iadliliaa  by  keeae: 
hawavai;  aavaral  praeisieM  mast  be 
foHawed: 

(1)  The  lease  must  be  for  a  term  of 
years  naC  grsatsr  dMa  the  seasaining 
usalul  HIaaf  tha  hciMes  Bor  lass  than 
ten  (10)  jwara  fellewtag  completion  ef 
the  prajjad  (laiJadiag  renewal  ep*ione); 

(2')  The  cost  of  die  kase  must  not  be 
more  than  the  tetal  of  the  non-Federal 
share  ai  me  mefcinng  runoa* 

(3)  The  ectnaf  amount  of  the  lease 
must  not  be  more  than  the  outright 
purchase  price  wonhf  be:  and 

[4}  The  feeee  agreement  must  state 
that  in  the  event  of  anticipated  or  ectual 
termination  of  the  lease,  (he  Federal 
government  through  the  Agency  has  the 
right  te  transfer  and  assign  the  heasehold 
to  a  new  graotee  for  the  duration  of  the 
lease  contract 

(d)  Ouriog  the  perkad  in  which  the 
grantee  possesses  or  uses  the  Federally 
fuiuied  facilities  (whether  or  not  thie 
period  extends  beyond  the  Fedesal 
interest  period^,  the  grantee  may  not  use 
or  aDow  tha  ase  of  the  Federally  funded 
equipment  for  purposes  the  essential 
tlwust  of  whidi  are  sectarian. 


82301J» 
temunHmffM^  i 

(a)  Suaputaha  or  temination  for 
cause.  If  a  grantee  fails  to  meet  any 
conditions  attached  to  the  grant  as 
specified  iti  SS  2301.15tc)  aad  2301.22  of 
this  part,  the  Agenqr  reserves  the  right 
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to  recommend  any  appropriate  action 
including,  but  not  limited  to: 

(1)  Suspending  a  particular  grant  in 
whole  or  in  part  and  withholding  further 
payments  under  that  grant,  pending 
corrective  action  by  the  grantee; 

(2)  Prohibiting  a  grantee  from 
incurring  additional  obligations  of  funds, 
pending  corrective  action  by  the  grantee: 

(3)  Where  the  grantee  cannot  (or  will 
not)  comply  with  the  condition  (or 
conditions)  attached  to  a  particular 
grant,  terminating  the  grant  and 
requiring  the  grantee  to  repay  the 
Federal  government  an  amount  bearing 
the  same  ratio  to  the  fair  market  value 
of  the  facilities  at  the  time  of 
termination  as  the  Federal  grant  bore  to 
the  project; 

(4)  Where  the  condition  (or 
conditions]  is  also  attached  to  other 
grants  that  the  grantee  has  received 
from  the  Agency,  suspending  payments 
under  all  these  other  grants; 

(5)  Where  the  condition  (or 
conditions]  is  also  attached  to  other 
grants  that  the  grantee  has  received 
from.the  Agency,  terminating  all  these 
other  grants  and  requiring  the  grantee  to 
repay  the  Federal  government  an 
amount  bearing  the  same  ratio  to  the 
fair  market  value  of  the  facilities  at  the 
time  of  termination  as  the  Federal  grants 
bore  to  the  projects  for  which  they  were 
granted. 

(b)  Termination  for  convenience. 
When  the  Agency  and  the  grantee  agree 
that  the  continuation  of  the  project 
would  not  produce  beneficial  results 
commensurate  with  the  expenditure  of 
further  Federal  funds,  the  parties  may 
terminate  the  grant  in  whole  or  in  part, 
with  all  the  conditions  and  on  an 
effective  date  that  the  parties  have 
mutually  agreed  in  writing. 

(c)  Transfers.  If  necessary  to  further 
the  purpose  of  the  Act  the  Agency  may 
approve  transfers  as  follows: 

(1)  Transfer  of  gran  L  The  Agency  may 
transfer  a  grant  to  a  successor  in 
interest  or  subsidiary  corporation  of  a 
grantee  in  cases  where  a  similar 
operational  entity  remains  in  control  of 
the  grant  and  the  original  objectives  of 
the  grant  remain  in  effect. 

(2)  Transfer  of  equipment.  Where  the 
grant  equipment  is  no  longer  needed  for 
the  original  purposes  of  the  project,  the 
Agency  may  transfer  the  equipment  to 
the  Federal  government  or  an  eligible 
third  party,  in  accordance  with  Office  of 
Management  and  Budget  guidelines. 

(3)  Transfer  of  Federal  interest  to 
different  equipment.  The  Agency  may 
transfer  the  Federal  interest  in  PTFP- 
funded  equipment  to  other  eligible 
equipment  presently  owned  or  to  be 
purchased  by  the  grantee  with  non- 
Federal  monies. 


(i)  Equipment  previously  funded  by 
PTFP  that  is  within  the  Federal  interest 
period,  may  not  be  used  in  a  transfer 
request  as  the  designated  equipment  to 
which  the  Federal  interest  is  to  be 
transferred. 

(ii)  The  same  item  can  be  used  only 
once  to  substitute  for  the  Federal 
interest  however,  it  may  be  used  to 
cover  grants  if  the  request  for  each  is 
submitted  at  the  same  time. 

(iii)  A  lien  on  equipment  transferred  to 
the  Federal  interest  must  be  recorded  in 
accordance  with  |  2301.22  of  the  PTFP 
Rules.  A  copy  of  the  lien  document  must 
be  filed  with  the  PTFP  within  sixty  (80) 
days  of  the  date  of  approval  of  the 
transfer  of  Federal  interest. 

(iv)  If  the  Federal  interest  is  to  be 
transferred  to  other  equipment  presently 
owned  or  to  be  purchased  by  a  grantee, 
the  Federal  interest  in  the  new 
equipment  must  be  at  least  equal  to  the 
Federal  interest  in  the  original 
equipment. 

(d)  Termination  by  buy-out.  A  grantee 
may  terminate  the  PTFP  grant  by  buying 
out  the  Federal  interest  with  non- 
Federal  monies.  Buy-outs  may  be 
requested  at  any  time. 

$2301^4    EqulprnwiL 

All  equipment  which  a  grantee 
acquires  under  this  program,  shall  be  of 
professional  broadcast  quality.  An 
applicant  proposing  to  utilize 
nonbroadcast  technology  shall  propose 
and  purchase  equipment  that  is 
compatible  with  broadcast  equipment 
wherever  the  two  types  of  apparatus 
interface. 

Subpart  F— Waivers 

92301.28    Walvws. 

For  good  cause  shown,  the 
Administrator  may  waive  the 
regulations  adopted  pursuant  to  section 
392(e)  of  the  Act 

Appendix  to  Part  2301 — Special 
Applications  and  Priorities 

Special  Applicationa 

NTIA  possesses  the  discretionary  authority 
to  recommend  awarding  grants  to  eligible 
broadcast  and  nonbroadcast  applicants 
whose  proposals  are  so  unique  or  innovative 
that  they  do  not  clearly  fall  within  the 
priorities  Usted  below.  Innovative  projects 
submitted  under  this  category  must  address 
demonstrated  and  substantial  community 
needs  [e.g..  service  to  identifiable  ethnic  or 
linguistic  minority  audiences,  service  to  the 
blind  or  deaf,  electronic  text  and 
nonbroadcast  projects  offering  educational  or 
instructional  services). 


Prioritie$ 

Priority  1— Provision  of  Public 
Telecommunications  Facilities  for  First  Radio 
and  Television  Signals  to  a  Geographic  Area 

Within  this  category.  NTIA  establishes 
three  subcategories: 

A.  Projects  that  include  local  origination 
capacity.  This  subcategory  includes  the 
planning  or  construction  of  new  facilities  that 
can  provide  a  full  range  of  radio  and/or 
television  programs  including  material  that  Is 
locally  produced.  Eligible  projects  include 
new  radio  or  television  broadcast  stations, 
new  cable  systems,  or  first  public 
telecommunicationi  service  to  existing  cable 
systems,  provided  that  such  projects  include 
local  ori^nation  capacity. 

B.  ProjectM  that  do  not  include  local 
origination  capacity.  This  subcategory 
includes  projects  such  as  increases  in  tower 
height  and/or  power  of  existing  stations  and 
construction  of  translators,  cable  networks 
and  repeater  transmitters  that  will  result  in 
providing  public  telecommunications  services 
to  previously  unserved  areas. 

C.  Projects  that  provide  first  nationally 
distributed  programming.  This  subcategory 
includes  projects  that  provide  satellite 
do«vnlink  facilities  to  noncommercial  radio 
and  television  stations  that  would  bring 
nationally  distributed  programming  to  a 
geographic  area  for  the  Hrst  time. 

Priority  1  and  its  subcategories  apply  only 
to  grant  applicants  proposing  to  plan  or 
construct  new  facilities  to  bring  public 
telecommunications  services  to  geographic 
areas  that  are  presently  unserved,  i.e.,  areas 
that  do  not  receive  any  public 
telecommunications  services  whatsoever.  (It 
should  be  noted  that  television  and  radio  are 
considered  separately  for  the  purposes  of 
determining  coverage.) 

An  applicant  proposing  to  plan  or  construct 
a  facility  to  serve  a  geographical  area  that  is 
presently  unserved,  should  indicate  the 
number  of  persons  who  would  receive  a  first 
public  telecommunications  signal  as  s  result 
of  the  proposed  project. 
Priority  2 — Replacement  of  Basic  Equipment 
of  Existing  Essential  Broadcast  Stations 

Projects  eligible  for  consideration  under 
this  category  include  the  urgent  replacement 
of  obsolete  or  worn  out  equipment  in  existing 
broadcast  stations  that  provide  either  the 
only  public  telecommunications  signal  or  the 
only  locally  originated  public 
telecommunications  si^ial  to  a  geographical 
area. 

In  order  to  show  that  the  urgent 
replacement  of  equipment  is  necessary, 
applicants  must  provide  documentation 
indicating  excessive  downtime,  or  a  high 
incidence  of  repair  [i.e.,  copies  of  repair 
records,  or  letters  documenting  non- 
availability of  parts.)  Additionally,  applicants 
must  show  that  the  station  is  the  only  public 
telecommunications  station  providing  a 
signal  to  a  geographical  area  or  the  only 
station  with  local  origination  capacity  in  a 
geographical  area. 

The  distinction  l>etween  Priority  2  and 
Priority  4  is  that  Priority  2  Is  for  the  urgent 
replacement  of  basic  equipment  for  essential 
stations.  Where  an  applicant  seeks  to 
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"imprarf*"  butc  s^^aiit  In  U.  %Wkm  (lie. 
where  tW  B%s^nisiil  ie  wtik  %—  oat"),  m 
where  tke  applirant  is  not  aa  esaeatiai 
station.  NTIA  wo«)d  eoaaidcr  the  applicaoTs 
project  endkr  Priority  4. 

Priority  3— Establiskment  of  a  First  Local 
Origination  Capacity  in  a  Geographical  Area 

Projects  in  this  category  indode  the 
planning  or  construction  of  facilities  to  bring 
the  first  local  originathni  capacity  to  an  area 

serrtcn  ttam  dtiimt.  soarces  Atrsogfa 

translators,  repeaters  or  cable  systemsL 

Applicants  seeking  funds  to  bring  the  first 
local  origination  capacity  to  an  area  elreedy 
receiving  some  public  telecommunications 
services  may  do  so.  either  by  establisMng  a 
new  (ami  addMoiun  peWic 
telecamnuaicatioas  fBcibty.  or  by  adding 
local  oriflinaliaa  caipadly  to  an  existing 
facility.  A  source  ef  a  public 
telecommunications  signal  is  distant  when 
the  geographical  area  to  which  the  source  is 
brought  is  b«»yond  the  grade  B  contsor  of  the 
origination  faciMly. 

Priority  4 — Replacement  and  fanprovement  of 
Basic  Equipment  for  ExisTing  Broadcast 
Stations 

Projects  eligible  for  consideration  under 
this  catmffKy  ladnde  tke  replacement  el 
obsolete  er  wasn-«ut  eqnipmeiM  ani  tfae 
upgrading  oi  existing  origUwtion  or  delivery 
capacity  to  eurrent  industry  peifomance 
standards  [e.g.,  improvements  to  signal 
quaUty,  and  significant  hnproveraents  in 
eirtpMual  Isxibility  or  retiabttity).  As  andsr 
Priosity  2.  airplicaats  seeking  to  repiaoe  or 
improve  baaic  e^wipoieDt  mxler  Priority  4 
should  show  that  the  replacement  of  the 
equipment  is  necessary  by  including  in  their 
applications  data  taidicattag  excessive 
downtime,  or  a  high  incidenoe  orrepah-  (sndr 
as  documented  in  repair  rscords).  Within  Ms 
categoty.  NTIA  eatabfiahea  two 
subcategories: 

A.  Under  Priority  4A.  NTIA  will  lynaider 
applications  to  replace  urgently  needed 
equipment  tram  publte  broadcasting  stations 
that  da  hoI  neat  the  Priority  2  crfteria 
becauBclk^do  Mt  prowidfr  anhar  *»  aafy 

locally  originated  public  telecommunicaMaaa 
signal  to  a  geographic  area,  NTIA  will  ala» 
consider  applications  that  improve  as  well  as 
replace  ■rjently  needed  production-relatBd 
equipmoM  al  piMir  radte  and  Iskvlstoft 
statiaw  that  do  Ml  ^aitiiy  lor  PMasty  X 
consideraHoD  bat  tkat  paadacs.  an  a 
continuiag  baoisk.  signiicant  naiaaafc  af 
programming  distributed  nationally  to  public 
radio  or  television  stations. 

This  subcategory  %vill  also  enable  liw 
acquisitioa  aC  satellHe  do«Knliaks  far  public 
radio  statkma  ia  asaas  alraadiy  aasvad  by  tmm 
or  awe  fall  Bw^tae  pabltc  la^ia  sSabaaa.  TIm 

broadcast  a  program  schedule  that  daas  aol 
merely  duplicate  what  m  aisea^  availaMls  in 
its  service  area. 

The  final  projects  iwdaderf  ii»  Ihia 
subcategory  would  enable  the  acquisition  af 
the  neoaaaacy  iSMM  of  o^aipaMBtto  briny  *e 
inventory  ai  a»  aheady  wpeiatfag  statfon  t9 
the  basic  level  of  equipment  lequiieuieiits 
established  by  PTFP,  This  is  hitended  to 


assist  statfaaa  iMt  wcitt  oa  the  air  wM»  a 
compleaHBl  al  aqaipaMnI  well  slMst  of  wiMM 
the  AjMBBjr  aaaiidius  as  the  basic 
complemcaL 

&  This  sabcategary  inciudes  the 
impravs— nt aad naa-igiat  iiiiilsi  siiil  ef 
equipment  at  any  pablic  braadcastiag  statioa. 

Pmolty  S— AagiMBtatiaa  61  Existing 
Broadcaotr 


4625,  Washington.  DC  20230;  telephone: 
(202T  377-1835. 


Piuiacis  i»  tkie  cataguij  wouki  equip  an 
existing  station  beyond  a  basic  capacity  to 
bsaadaaat  pmgiaainaag  (tob  distant  sources 
and  to  orifiBatafeca)  paograanaing, 

A.  Projects  to  equip  auxiliary  studiaa  at 
remote  locations,  or  to  ptvvide  mobile 
origination  focHitiea,.  lin  applicant  mast 
demonstrate  that  significaot  expansion  in 
public  participation  in  prograauning  will 
result.  This  subcategory  inciudes  mobile 
units,  neighborhood  production  studios  ar 
facilities  in  other  locations  within  a  station's 
serrice  area  that  wonid  make  participation  in 
local  progrmtming  accessible  to  additional 
segments  of  the  popvletien. 

B.  Projects  to  augment  production  capacity 
beyond  beeie  level  in  order  to  provide 
programming  or  related  materials  for  other 
thorn  kteal  dintritution.  This  subcategory 
would  pnia<de  e^aipaaent  for  the  productkin 
of  |iwigiBBSiB<Bg  far  regioaal  or  national  use. 
Neied  beyond  existtag  capacity  must  be 
justified 

(PR  Doc.  S1-3S117  Filed  11-21-OT:  »:45  am] 


15CFR  Pan  2301 

(OoeliatNtt.91  0886-1245] 

Public  TelacemmunlcaMona  Faeflltlas 
ProfTMiT  (PTFP);  PMey  Statonwnt 

AOEacr.  Notioaak  TekBcoanHinicalNiM 
and  In&fnatioa  Administraticii  {NTIA). 


ACnONC  Further  statement  of  piugiain 
policy. 


r  This  ftnther  statement  of 
Program  Policy  cfariRes  fimding  ■ 
consfdn'  a  lluiis  for  the  Pnbhc 
Telecuiuuiuiiitiatruin  Pacilfties  PtDgraoi 
(PTFP).  In  56  PR  380M,  pobRstied  August 
9. 1991.  the  Nationai 
Telecomniiiul cations  and  Information 
Adminfstration  (^mA|  announced 
further  refEnenents  of  PTFP  policies  and 
req  Bested  pnMc  comment  on  the 
proposals.  TfTlA  has  reviewed  the 
comments  submitted  as  a  result  of  die 
notice  and  fs  now  re^randSng  to  the 
comments  and  issuing  the  Flirther 
Statement  of  Program  Policy. 
■FFCCnVE  DATC  December  23, 1991; 

TOR  nmTHifi  mromiATiow  cowtact: 

Dennis  R.  Connors.  Director.  Public 
TelecommunfcaBoBs  raciMties  ftogram. 
NTIA/DOC  14th  Street  and 
Constitution  Avenue.  ^TW.,  room  H- 


SUPPtCMCmAIIV  IMfOI1ATtOW>  In 

respoase  to  tlie  Proposed  Further 
StateaMfit  of  Piegiaui  Policy  (56  FR 
380OC  Anfuat  Sl  IfiM)^  KTIA  raceived 
comments  from  moa  Affiereot 
organiaatiaas.'  Tke  Statement 
encovagaa  Ike  sutaafaaiaa  of 
applications  seeking  t*  further  pvMic 
edacationa)  effarto  through  tlie  ose  ef 
broadcast  and  nenbraadcast  pttblic 
telecomRKHMcatiom.  In  addition,  it 
assists  potential  PTFP  grant  appHcants  ■ 
in  evahiating  the  prospects  for  obtaining 
funding  for  certain  projects  by 
summarizing  NTTA's  pngranunatic 
concerns  and  the  legal  considerations 
affecting  die  funding  of  three  types  of 
projects: 

(1)  Educayoaal  and  iastnictiMuJ 
projects; 

(2)  Expansion  or  ioipravement  of 
nonbroadcast  senrtcas;  and 

(3)  Broadcast  improvement  and 
augmentation  projects.  The  Statement 
provides  gtridance  to  potential  grant 
applicants  in  determining  whether  to 
apply  for  PTFP  funds,  and  it  suppbes  a 
uniform  response  to  frequently  arising 
questions  about  the  competitiveness  of 
certain  applications. 


Responses  ta  ttia  Ca— leuts  ea  tiw 
Proposed  Farther  Statement  of  Program 
Policy 

Educotioaol  and  hmiracUoaal  PrejectM 

The  comments  recefved  generaFly 
supported  "NTIA's  encouragement  of 
PTFT  apphcations  that  would  assist 
educational  and  instructional  projects'*  ' 
and  praised  the  Agency  Tor  affirming 
its  long-standing  commitment  to 
educationally  ocientad  gioals".*  At  the 


>  Coaunents  wace  saboiitiad  k^  tk*  (oBsiMtac 
organixationr  Astocittion  of  America**  PutUic 
Tele vtf ton  Station*  and  the  Public  Broaacaittng 
Servic*  in  a  taint  BUnf  (>aint  CiiiMiaiila).  tlw 
CorpDnOsn  for  niMtc  Broadtasting  (CnS); 
CraM^SIIaTiifcaliil  CMhgK  CmmmMn.  9C  tCTC): 
Mercer  Couaty  Caaununitf  CoUsga.TrtalQa.N) 
(MCCC):  Nkfioaal  ntblicRadlc  (NPR):  the  New 
York  Nctworit  Sivte  LMi^ntf^  of  f^vw  Toric 
Alt>any.  MT  |KTN|:  ^eOlyliillsa  <f  StaSt 
BroadMalh^EiMC1i<M.CB*— tla.aC|OeBE)t«Da 
the  WGBH  EducationarBroadcaaUng  Foundation. 
Boston.  MA  (WGBH). 

*  PTFP  i*  authorized  to  provide  matching  grant* 
to  plan  and  conttnict  pul>lic  tehcaaaMaiMMaa* 
facilitiea.  Se*«7  U9C.  tSS  SSS.  3V  |lStS)LTk« 
Communicationa  Act  af  USS  as  aaMaiaA  kMaas 
olherwiae  ailad.  all  sUMoo  i  ilalisaa  ai*  la  tMis  47 
of  the  United  Sute*  Q>de. 

*  joint  Comment*  al  4. 
«CPBatS-S. 
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same  time  CPB  pointed  out  that  "no 
other  institution  *  *  *  does  more  than 
public  broadcasting  to  service  the 
Nation's  daily  needs  for  timely, 
thoughtful  and  in-depth  educational 
programming  and  news  and  information 
programming  on  issues  which  are  vital 
to  the  general  population  and 
workforce."  •  APTS  and  PBS  urged 
NTIA  to  "be  fully  aware  of  the  extent  of 
educational  and  instructional 
programming  currently  provided  by  the 
nation's  public  broadcasting  stations"  * 
and  provided  a  fairly  detailed  summary 
of  that  "extent".^ 

NTIA  is  very  aware  of  "the  unique 
capability  of  a  broadcasting  service 
dedicated  to  public  service  and 
education."  •  NTIA  hopes  in  formulating 
and  publishing  this  policy  statement  that 
public  broadcasters  will  be  stimulated 
to  develop  a  number  of  projects  with  an 
educational  component  to  ^ulher  their 
contributions  to  education. 

Some  public  broadcasting 
organizations  expressed  concern  that 
the  Agency's  encouragement  of 
applications  to  assist  educational  and 
instructional  projects  would  result  in 
less  NTIA  support  for  public 
broadcasting  projects.'  In  the  Statement. 
NTIA  tried  to  emphasize  the  important 
role  of  public  broadcasting  in  providing 
educational  services,  and  it  takes  this 
opportunity  to  state  clearly  that  it  has 
no  intention  of  abandoning  its 
commitment  to  public  radio  and 
television.  It  anticipates  that  the  rate 
and  ratio  of  funding  of  high-priority 
broadcast  and  nonbroadcast  projects 
will  remain  approximately  the  same  as 
it  has  been  in  the  past.  NTLA's  intent  in 
issuing  this  Policy  Statement  is  to 
"encourage  the  submission  of  more 
applications  focusing  on  educational 
objectives"  »'  from  both  broadcast  and 
nonbroadcast  applicants. 

The  commenters  focused  their 
responses  on  the  educational  policies 
put  forth  in  the  proposal  These  policy 
initiatives  may  be  broken  into  three 
broad  categories — public  availability 
and  project  purposes,  technology,  and 
interactivity. 

Public  Availability  and  Project  Purposes 

In  the  Statement.  NTIA  pointed  out  its 
obligation  to  "look  only  to  projects 
offering  instruction  to  the  public." 
excluding  "from  its  pur\'iew  televised 
coursework  that  is  both  produced  and 


»W.  alj. 

*  lotni  CoaiiQ«nt«  al  S.     ' 

'  See  Id.  ■<  5-7  and  appendices  A  and  B. 

*  CPB  al  3  (emphajit  in  (tie  original). 

*  See  loint  Commentt  al  9-12.  patsiim  NFR  a|  3: 
and.  inferenlially.  CPB  al  3. 

■osoPRsaoM. 


received  within  the  conHnes  of  either  a 
school  building  or  a  single  campus." 
contrasted  wim  a  "distance  learning 
project"  offering  "students  expert 
instruction  in  an  advanced  subject  while 
they  remain  hundreds  or  thousands  of 
miles  ^m  the  instructor."  ' '  The 
Statement  also  identifled  several  factors 
that  might  make  a  project  more  highly 
competitive  for  funding,  such  as  whether 
it: 

•  Reaches  a  large  number  of  potential 
students,  especially  those  in  remote, 
isolated  areas; 

•  Reaches  students  who  clearly 
would  never  receive  the  coursework 

■  offered  without  the  project; 

•  Reaches  a  high  number  of  potential 
beneficiaries; 

•  Meets  some  special  need:  e.g.  a 
state  mandate  to  raise  substantially  the 
educational  achievement  level  of  all 
students,  including  those  in  isolated 
areas:  and 

•  Assists  the  nation's  international 
competitiveness. ' ' 

Some  commenters  read  these  factors 
as  a  voluntary  curtailment  of  NTIA's 
discretion  to  fund  educational  projects 
that  serve  a  local,  as  opposed  to  a 
regional  or  national,  audience.**  These 
parties  were  concerned  that  use  of 
phrases  such  as  "a  large  number  of 
potential  students",  or  "far  ranging 
course  distribution  system"  '*  indicated 
a  bias  in  favor  of  nationally  distributed 
educational  programming.'*  This  is  not 
NTlA'e  intention. 

NTIA  recognizes  that  the  nation's 
educational  system  is  based  upon  local 
schools  governed  by  local  boards  of 
education.  In  addition,  the  myriad  and 
positive  contributions  that  local  public 
radio  and  television  stations  make  to  the 
education  e^ort  no  matter  what  the 
grade  level,  is  a  f^ct  well  kno%vn  to 
NTIA.  The  factors  that  NTIA  listed  in 
the  Statement  were  not  intended  as 
dispositive  to  the  Bnal  funding  decision. 
Rather  they  were  intended  to  delineate 
some  of  the  parameters  within  which 
PTFP  may  consider  applications  with 
educational  benefits,  "Therefore,  NTIA 
will  continue  to  maintain  its  discretion 
in  deciding  which  types  of  project  to 
fund.  Whether  a  project  promises  to 
reach  the  entire  nation  or  a  portion  of  a 
single  school  system  will  not  be  the  only 
factor  considered  when  evaluating  an 
application.  NTIA  also  will  be  aware  of 
era's  stress  on  the  advantages  of 
supporting  "services  principally  directed 
at  the  general  at-home  audience 


population  that  are  also  usable  in  the 
classroom"  and  be  mindful  that  "the 
long-term  educational  beneflts  of  its 
investment  *  •  *  will  be  defined  by  the 
number  of  users  of  the  services,  the 
frequency  and  variety  of  educational 
uses,  the  special  contributions  to 
education  which  the  services  can 
provide,  the  effectiveness  and 
uniqueness  of  the  services,  and  the  long- 
term  sustainability  and  usefulness  of  the 
services,"  '• 

Technology 

As  a  general  matter,  NTIA  cannot 
bind  itself  to  favor  any  one  specific 
technology  over  another.  The  language 
of  the  statute  is  clear  in  its  intent  that  all 
types  of  technology,  whether  broadcast 
or  non-broadcast,  are  to  be  considered 
for  funding.'^  While  agreeing  that 
"expansion  of  public  radio  into 
unserved  and  under-served  areas 
continues  to  be  a  Congressional 
priority,"  **  NTIA  cannot  agree  with 
NPR's  contention  that  Congress 
intended  PTFP  to  fund  nonbroadcast 
technology  "simply  as  an  alternative 
delivery  mechanism  for  public  television 
and  radio  broadcast  programming".'* 

Federal  support  for  public 
broadcasting  began  in  1962  with  passage 
of  the  Educational  Television  Facilities 
Act.*"  In  1978  responsibility  for  this 
program  was  transferred  to  NTIA.  and 
the  Program  was  renamed  the  Public 
Telecommunications  Facilities 
Program.*'  The  Public 
Telecommunications  Financing  Act  of 
1978  also  substantially  amended  the 
substance  of  the  PTFP's  authorizing 
statute.**  In  the  1978  Act's  Declaration 
of  Purpose,  language  referring  to  public 
broadcasting  was  struck  and  the  term 
"public  telecommunications  facilities" 
inserted. 

PTFP  has  funded  projects  using 
nonbroadcast  technology  ever  since 
NTIA  began  administering  the  grant 
program.  These  funding  decisions  were 
based  on  NTIA's  interpretation  of 
PTFFs  authorizing  statute.**  Among  the 


■■S0FR38006. 

"Ibid. 

"  lolnl  Coaunfenli  al  12  CTC  al  6-7. 

'*  Ibid. 

■*  lolnt  Comments  at  12. 


'•CPBatS. 

'*  See  lectlon  390.  using  t)ie  phrase  "public 
telecommunications  facilltiea."  Thfe  phrase  Is 
deRned  to  include  a  wide  variety  of  equipment,  bolh 
broadcast  and  non-t>roadcast.  See  section  397(13). 

'•NPRatS. 

■  *  NPR  at  3  and  similarly  al  S. 

••  House  Report  No  100-*IS.  "Public 
Telecommunication*  Act  of  1988".  at  4.      , 

•'«  , 

■*  See,  «.g..  House  Report  96-1178  and  Senate  .  ■ 
Report  95-S50  "Public  Telecommunicatioaa         k 
FinaiKing  Act  of  1978." 

"  Section  380-393. 397.   . 
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protects  funded  were  Instructional 
Television  Fixed  Service  (ITFS)  and 
nation-wide  satellite  distribution 
systems  for  specialized  instructional 
programming. 

NTIA's  interpretation  that  PTPFi 
statute  permits  the  funding  of 
nonbroadcast  technologies  has 
remained  constant  for  thirteen  years 
and  three  amendments  to  the  statute.** 
It  is  significant  that  since  1978,  Congress 
has  amended  the  statute  several  times 
and  has  not  changed  the  agency's 
interpretation  of  the  statute.** 

Telecommunications  equipment  is 
continuously  changing  and  improving 
and,  as  Cra  urged.  NTIA  will  monitor 
"upcoming  advances  and  opportunities 
in  the  broadcast  systems  it  has 
supported."  «•  I^JTIA  will  be  alert  to  the 
possibilities  of  such  promising 
developments  as  digital  audio 
broadcasting  (DAB)  and  high  definition 
television  (HDTV)  as  they  are 
developed,  get  acceptance  from 
broadcasters  and  the  public  and 
become  important  in  providing  public 
telecommunications  services. 

There  are  two  distinct  opinions  in  the 
comments  received  as  to  the  efficacy  of 
"broadcasting"  versus  "narrowcasting" 
to  deliver  educational  programming.*^ 
Parties  on  both  sides  of  the  issue  agreed, 
however,  that  numbers  alone  (e.g., 
establishment  of  a  reach  threshold) 
should  not  be  NTIA's  sole 
consideration.**  The  Agency  states, 
therefore,  that  its  policy  is  to  consider 
the  number  of  potential  beneficiaries 
from  a  given  project,  but  stresses  that 
this  is  only  one  consideration. 

Based  on  the  foregoing  discussion. 
NTIA  announces  the  following  policies 
with  regard  to  the  technology  used  by 
applicants  proposing  to  extend 
education  through  public 
telecommunications: 


»♦  47  U.S.C  390-393.  397  (1988).  The 
Communication*  Ad  of  1934.  amended  by  Public 
Law  97-3S.  96  Stal.  357.72S  "Public  Broadcasting 
Amendments  Act  of  1981 '  approved  August  13. 
1981:  Public  Law  10O-028. 102  Stat.  3207  "Public 
Telecommunication*  Act  of  1988"  approved  Octobw 
19. 1988;  H.R.  2877,  "Public  Telecommunications  Ad 
of  1901".         — 

**  The  Supreme  Court  has  noted  "(ijl  is 
commonplace  in  our  jurisprudence  tlial  an 
administrative  afency'a  consistent,  longstanding 
interpretation  of  the  statute  under  which  it  operate* 
Is  entitled  to  coiMlderabte  weight."  International 
Brotherhood  of  Teomattrt.  Chauffeur*. 
Warthouaemen  »  Helper*  of  America  v.  Daniel  439 
U.S.  SSI.  888.  faL  3D  |197»)  (dtation*  amiltedl.  *nd 
•ee  Saxbe  v.  Buetoe  419  U.S.  85. 74  (1974). 

••CPB  •16. 

"  Por  axMnple.  CTC  at  2  and  WCBH  al  2.  The 
loint  Commentt  al  S-6  detailed  the  efTort*  thai 
public  leieviaion  •Ulion*  have  made  in  education. 

■■  See. «.«.,  CTC  al  2  and  |oinl  Comment*  al  16. 


•  There  will  be  no  automatic 
prejudgments  based  merely  on  the  type 
of  technology  proposed. 

•  PTFP  is  authorized  to  extend  the 
reach  of  public  telecommunications  and 
will  remain  alert  to  promising  new 
technologies. 

•  NTIA  declines  to  establish  a  reach 
threshold  by  which  to  measure  the 
efficiency  of  a  proposal. 

Interactivity 

Among  the  variety  of  other  issues  that 
NTIA  thought  commenters  might  view 
as  important  to  judging  the  merits  of  a 
particular  proposal  was  the  one  of 
interactivity— that  is,  whether  one-way 
systems  with  no  possibility  of  student 
feedback  should  be  considered 
comparable  to  two-way  systems.** 
Those  who  commented  were  in 
agreement  that  interactivity  is  not 
amenable  to  a  strict  definition,  and  that 
such  a  definition  is  not  desirable.*"  The 
commenters  felt  that  applicants  are  the 
appropriate  parties  to  address  this  issue 
because  only  they  can  determine 
whether  interactivity  is  an  essential 
component  of  a  project.*  *  NTIA  agrees 
with  this  proposition. 

Further.  APTS  and  PBS  suggested 
several  factors  that  NTIA  hopes 
applicants  will  address  in  any  proposal 
to  use  interactive  technology  in  a 
project  These  include,  but  are  not 
limited  to.  the  educational  background 
and  motivation  of  the  target  audience, 
the  nature  of  the  organization  and 
content  of  the  course,  the  age  of  the 
target  audience,  the  preparation  and 
effectiveness  of  the  instructor,  the 
training  of  receiving  site  personnel,  and 
the  setting  in  which  courses  are 
received.**  The  burden  of  justifying 
interactivity,  with  its  added  expense 
and  complexity,  is  on  the  applicant 
NTIA  will  consider  such  proposals,  if 
otherwise  eligible,  but  does  not  believe 
interactivity  is  a  prerequisite  for  an 
educational  project  to  be  funded. 

Review 

(3>B  recommended  that  NTIA  "revisit 
these  policy  issues  again  in 
approximately  five  years".**  The 


■•86  PR  38006. 

••  CTC  at  S;  Joint  Comment*  at  M-16. 

■  ■  Sao.  Inter  alia,  \tAn\  Comment*  at  16  and  CTC 
at  6. 

•■  Joint  Comment*  *l  16.  dtlng  Stone,  A 
Comparative  Analy*i*  of  Interactive  and  Non- 
Interactive  Video  Mivery  of  Off-Campu*  Craduale 
Engineering  Education  (The  American  Society  tor 
Engineering  Education.  lOSO)  and  Holt.  IntaractioR: 
What  I*  it  and  How  Much  ia  Enough?  TetOM  (May 
1961). 

"CPBat7. 


Agency  tries  to  monitor  the  field  on  an 
on-going  basis  so  as  to  be  prepared  for 
pohcy  dhanges  that  may  be  needed,  and 
it  will  continue  to  do  so.  NTIA  expects 
to  propose  and  seek  comment  on 
revisions  whenever  it  seems  necessary 
to  help  NTIA  carry  out  its  mission. 

Expansion  or  Improvement  of 
Nonbroadcast  Services 

NTIA  noted  in  the  Policy  Statement 
that  the  PTFP  authorizing  legislation 
prohibits  the  Agency  from  awarding 
grants  that  would  result  in  the 
improvement  of  already-operating 
nonbroadcast  entities.  The  Statement 
then  asked  for  comments  on  six  major 
issues  that  have  arisen  over  the  years  as 
the  program  attempted  to  apply  this 
Congressionally-imposed  limitation  to 
diverse  nonbroadcast  applications. 

Three  commenters  addressed  this 
element  of  the  Statement.  APTS  and  PBS 
approved  PTFP'6  present  approaches, 
saying.  "The  )oint  Commenters  believe 
that  the  current  policies  and  practices 
utilized  by  NTIA  to  classify 
nonbroadcast  equipment  requests  have 
worked  well  and  should  be  continued 

•    •    «"_»4 

The  other  two  commenters — Mercer 
County  Community  College  and  the  New 
York  Network/State  University  of  New 
York — adviseci  PTFP  to  alter  its  policies 
on  this  matter.  MCCC  explicitly 
suggested  that  the  policy  prohibiting  the 
funding  for  the  improvement  of 
operating  nonbroadcast  entities  be 
changed  so  as  to  allow  such  funding.** 
In  response.  NTIA  notes  that  the 
prohibition  in  question  is  statutory" 
and  cafinort  be  altered  except  by 
legislative  action. 

The  New  York  Network  submission 
emphasized  the  extraordinary  diversity 
of  telecommunications  delivery  systems 
that  has  been  developed  over  the  past  20 
years  and  argued  that  "NTIA's  policies 
must  reflect  this  amazing  migration  of 
technology".*^  The  submission 
recommended  that  to  be  cost  effective 
in  making  its  funding  decisions  on  such 
projects.  NTIA  should  apply  as  one 
criteria  the  record  of  the  applicant's 
demonstrated  achievement  in  distance 
learning:  "The  rules  should  *  *  *  allow 
those  who  are  the  most  active  and 
innovative  in  producimg  Distance  - 
Education  to  be  eligible  for  facilities 
funding"  and  NTIA  should  "tap  those 
organizations  who  are  currently 
contributing  with  their  o%vn  resources. 
The  use  of  PTFP  funde  should  provide 


■•  Joint  Comment*  al  17; 
••  MCCC  al  l-l 

••Section  393(b) HHZ)- 
»»l«YNal2. 
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for  the  extension  of  those  existing 
e^orts  and  not  contribute  to  a 
duplication  of  facilities  where  there  may 
be  no  actaal  sosUining  educational 
mandate  or  revenue  source."  *• 

NYN  continued  this  theme  in  Hs 
comments  on  the  Statement's  Issue  One, 
which  asked  to  what  extent  an 
applicant's  pre-existing  activities  should 
affect  the  eligibility  of  a  nonbroadcast 
applicabon.  NYN  said.  The  possession 
of  a  single  piece  of  advanced 
commnnicatioas  technology  should  not 
cause  unduly  harsh  limitation  on  the 
ability  to  apply  for  funds  especially 
where  such  hardware  will  directly  serve 
an  educational  entity  and  its 
population."  ••  In  stabng  this,  NYN 
apparently  had  in  mind  primarily  the 
acquisition  of  multiple  satellite  receive- 
only  earth  stations  at  sites  that  receive  a 
vast  amount  of  statellite-delivered 
programming. 

NYN  also  commented  on  NTIA's  Issue 
Four — whether,  in  a  service  expansion 
project  the  applicant  should  be 
permitted  to  use  PTFP  funds  to  acquire 
production  equipment  if  it  is  to  replace 
leased,  borrowed,  or  inferior  equipment. 
Noting  that  NTIA's  interpretation  would 
inhibit  NYN's  ability  to  provide  the 
extensive  programming  that  it  mi^t 
wish  over  its  wide-spread  and 
sophisticated  system,  the  Network 
stated.  'To  extend  our  services  to  more 
locations  may  at  some  point  require  an 
increase  in  the  capacity  to  support  those 
needs  and  hence  the  addition  of  similar 
equipment.  Yet  under  the  strict 
application  of  existing  NTIA  rules  such 
an  application  would  not  be 
permitted."  ♦" 

The  clear  trend  of  all  these  comments 
is  towards  NTIA's  funding  applications 
to  improve  the  facilities  of  already- 
operating  nonbroadcast  entiteis.  As  we 
noted  above  and  discussed  fully  in  the 
Statement,  the  issae  is  governed  by 
statute,  and  any  change  in  the  policy 
may  be  brou^t  about  only  by 
Congressional  action.  NTIA  reaffirm, 
however,  that  to  the  extent  that  a 
proposed  project  would  result  in  the 
extension  of  a  nonbroadcast  entity's 
geographic  scope  or  bring  its  service  to  a 
new  and  distinct  audience,  PTFP  may 
accept  the  application  as  eligible  for 
funding  consideration.  NTIA  agrees  with 
NYN's  suggestion  that  applicants' 
demonstrated  achievement  in  distance 
learning  is  relevant  in  the  evaluation  of 
an  application  and  encourages 
applications  to  address  this  issue. 

Finally,  NYN  urged  NTIA  to  recognize 
the  significance  of  digitally  compressed 


video  as  an  vehicle  for  transmitting  vast 
quantities  of  programming:  "The  NTIA 
PTFP  policies  should  allow  the  upgrade 
and  expansion  of  non-brtMdcast 
networks  and  facilities  to  adopt  this 
new  more  efficient  technology."  *' 

As  noted  in  the  earlier  discussion  on 
technology  in  the  section  on  Educational 
and  Instnictional  Projects.  NTIA  will 
monitor  developments  in 
telecommunications  technology.  NTIA 
re-emphasizes  that  it  considers  all 
established  telecommunications 
technologies  to  be  eligible  for  funding. 
This  includes  equipment  to  allow  the 
use  of  digitally  compressed  video.  There 
is,  of  course,  one  major  limitation:  the 
proposed  use  of  the  technology  in 
question  must  be  in  compliance  with 
PTFFs  Congressionaliy  mandated  goals 
and  objective.  If — but  only  if — the 
"upgrade  and  expansion  of  non- 
broadcast  networks  and  facilities"  in 
question  would  result  in  the  expansion 
of  the  applicant's  service  in  a  manner 
conforming  to  the  dictates  of  PTFP's 
authorizing  legislation,  then  the 
application  would  be  considered  eligible 
for  program  fwiding. 

Broadcast  Improvement  and 
Augmentation  Projects 

Since  1987  NTIA's  policy  on  local 
matching  requirements  has  been  to  fund 
projects  providing  first  service  to  a 
geographic  area  at  up  to  75%  of  the 
eligible  project  costs,  with  a 
presumption  of  50%  Federal  funding  for 
equipment  replacement  projects.  The 
policy  has  also  been  the  NTIA  would 
consider  showings  of  extraordinary 
need,  such  as  regional  economic 
problems  or  emergency  situations,  as 
justification  for  the  submission  of  a 
replacement  project  application  for  more 
than  50%  Federal  funding.  In  the  Policy 
Statement,  NTIA  extended  the 
presumption  of  50%  Federal  funding  to 
broadcast  improvement  and 
augmentation  projects  with  the  same 
provision  for  applicants  to  demonstrate 
extraordinary  need. 

No  comments  were  received  on 
extending  the  policy,  but  APTS  and  PBS 
"believe  that  the  same  matching 
standard  should  be  apphcable  both  for 
new  service  and  transmitter 
replacement  applications.  Both  should 
be  entitled  to  75/25%  grants  or  both 
should  be  entitled  to  50/50%  grants.  To 
do  otherwise  jeopardizes  the  continued 
service  of  existing  stations".** 


As  explained  in  the  Statement.  NTIA 
established  the  50/50%  poUcy  in  1987  so 
that  PTFP  could  participate  in  a  greater 
number  of  replacement  projects  by 
making  the  available  funds  go  farther. 
This  approach  enabled  NTIA  to  award 
$2,688,217  in  PTFP  grants  that  would 
have  gone  unfunded  in  1991  if  all 
transmitter  ^ants  had  been  funded 
automatically  at  75%. 

It  has  been  the  Agency's  exprience 
that  this  policy  has  posed  no  problem  or 
threat  for  stations  since  any  applicant  in 
an  especially  severe  economic  situation 
could  seek  funding  at  75/25%.  A  number 
of  such  submissions  in  fact  have  been 
made  and  funded.**  This  fact  gives 
NTIA  confidence  that  there  is  no  reason 
automatically  to  fund  transmitter 
replacement  at  75%  and  that  continuing 
the  50/50%  policy  for  equipment 
replacement  projects  and  extending  it  to 
broadcast  improvement  and 
augmentation  projects  will  not 
adversely  affect  any  station. 

Statement  of  Program  Mky 

The  National  Telecommunications 
and  Information  Administration.  (NTIA), 
U.S.  Department  of  Commerce,  is 
charged  with  administration  of  the 
Public  Telecommunications  Facilities 
Program  (PTFP).  In  order  to  assist 
potential  PTFP  grant  applicants  to 
evaluate  the  potential  for  obtaining 
PTFP  grant  funding  for  certain  projects, 
NTIA  summarizes  below  its 
programmatic  concerns  and  the  legal 
considerations  affecting  funding  of  three 
types  of  projects: 

(1)  Educational  and  instructional 
projects; 

(2)  Projects  to  expand  or  improve 
nonbroadcast  services;  and 

(3)  Broadcast  Improvement  and 
augmentation  projects.  Immediately 
below,  we  state  oar  policies  for  each 
type. 

Educational  and  Instructional  Projects 

Introduction 

Public  education  is  an  important 
element  in  any  country's  competitive 
arsenal,  and  the  United  States  has  come 
to  recognize  that  a  well-educated  work 
force  is  a  necessity  if  It  wishes  to 
maintain  its  high  standard  of  living.  In 
iU  administration  of  the  PTFP,  NTIA  has 
sought  to  support  educational  projects 
through  its  broad-based  assistance  for 
public  broadcasting  services  and  by 
funding  nonbroadcast  projects  offering 


"  tbid.:  emphasis  supplied. 
**  Ilrid.:  emphasis  in  origliMl. 
*'  NYN  at  3. 


«'W.  aia-a. 

**  Joint  Comments  at  18. 


"  In  19S1.  for  example,  mvwi  transmftter 
pro|ect»— three  for  tetkvlsion  and  foor  for  radio— 
received  grants  of  more  than  90%  In  responw  to  the 
econofnlc  showings  the  ippUcanls  made. 
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specific  educational  or  instructional 
:  benefits. 

NTIA  would  like  to  encourage  the 
submission  of  more  applications 
focusing  on  educational  objectives,  and 
believes  that  is  has  sufficient  latitude 
within  its  current  legislative  and 
regulatory  mandate  to  fund  a  wide  range 
of  both  broadcast  and  nonbroadcast 

Projects  of  this  nature.  NTIA  already 
as  8  funding  category  called  Special 
Applications.**  This  category  is  related 
to.  but  separate  from,  the  PTFP  funding 
priporities.  Important  educational  and 
instructional  projects — whether 
broadcast  or  nonbroadcast — can  be 
given  preferential  consideration,  in  the 
Administrator's  discretion,  within  this 
category.  In  this  policy  statement  NTIA 
identifies  factors  that  will  be  relevant  in 
exercising  its  discretion  to  fund    ^ 
educational  projects. 

Background 

NTIA  is  authorized  to  use  PTFP  funds 
to  support  the  purchase  of 
telecommunications  equipment  to  be 
used  by  public  telecommunications 
entities  to  provide  educational 
programming  to  the  public.**  NTIA  has 
exercised  that  authority  to  fund 
educational  projects  using  both 
broadcast  and  nonbroadcast 
technologies. 

In  the  field  of  broadcast  instruction. 
PTFP  funds  are  consistently  made 
available  to  noncommercial  television 
and  radio  stations,  the  former  of  which 
are  generally  stations  affiliated  with  the 
Public  Broadcasting  Service  (PBS). 
Typically,  such  PTFP  grants  have  been 
awarded  to  local  public  broadcast 
stations  providing  educational  services 
as  part  of  their  programming  day.  In 
some  cases,  those  services  are  directed 
to  the  school  population,  sometimes  to 
the  public  at  large. 

With  respect  to  nonbroadcast 
instruction,  NTIA  has  awarded  grants  to 
support  the  activation  and  extension  of 
satellite  networics  to  distribute 
instructional  programming  to  a  large 
geographical  area,  often  nationwide. 
The  networks  so  funded  have  usually 
been  composed  of  entities  at  the  college 
or  university  level  and  have  offered 
coursework  in  advanced  fields,  such  as 
engineering,  science,  math,  agricultural 
science  and  management 

NTIA  also  has  awarded  grants  to 
nonbroadcast  projects  to  establish  local 
instructional  television  networks.  The 
technology  involved  usually  has  been 
microwave,  utilized  as  Instructional 
Television  Fixed  Service  (ITFS)  systems. 


The  entities  funded  have  included 
regional  school  systems,  state 
telecommunications  organizations, 
vocational  schools,  and  colleges  and 
universities.  Such  systems  offer  many 
channels  of  instruction  and  usually 
reflect  the  educational  concerns  of  a 
community  or  relatively  small  region. 
Satellite  networks  and  ITFS  system 
transmissions  are  both  usually  one-way 
video  with  a  telephone  line  audio 
interconnection  for  question-and-answer 
periods. 

As  summarized  above,  PTFP's  own 
grant  history  illustrates  that  education 
may  be  brought  to  citizens  in  many 
ways.  Of  greatest  current  interest  to 
NTIA  is  the  concept  of  "distance 
learning",  which  NTIA  interprets  to 
mean  the  use  of  telecommunications  to 
make  instruction  available  to  students 
at  locations  apart  from  the  teacher. 

Funding  Considerations 

To  further  its  statutory  mandate  to 
advance  educational  goals,**  NTIA 
believes  it  is  timely  to  reemphasize  that 
education  is  a  significant  PTFP  program 
purpose  within  the  meaning  of  its  Rules 
and  to  amplify  how  the  funding  criteria 
set  forth  therein  may  be  applied  to  such 
project  proposals.*' 

Public  availability.  In  seeking  to 
define  its  role  in  providing  funding 
support.  NTIA  is  attentive  to  certain 
threshold  considerations.  The  first  is  the 
requirement  arising  from  PTFP's 
authorizing  statute,  that  NTIA  look  only 
to  projects  offering  instruction  "to  the 
public".**  Thus.  NTIA  will  exclude  fit)m 
its  purview  televised  coursework  that  is 
both  produced  and  received  within  the 
confines  of  either  a  school  building  or  a 
single  campus.  Such  a  project  would  be 
in  contrast  to  a  distance  learning 
project— «.^.,  a  communications  satellite 
network— which  would  offer  students 
expert  instruction  in  an  advanced 
subject  while  they  remain  hundreds  or 
thousands  of  miles  from  the  instructor. 

Technology.  Secondly,  as  indicated 
above.  NTIA's  experience  is  that 
education  can  be  provided  effectively  to 
distant  students  through  both  broadcast 
and  nonbroadcast  technologies,  and 
PTFFs  legislative  authority  allows 
funding  of  projects  within  both 
categories.**  Apcordingly.  NTIA  will  not 
automatically  favor  one  technology  over 
another  with  respect  to  educational 
project  applications,  but  rather  will 
consider  the  services  to  be  rendered  and 
the  efficiency  of  the  technology 
proposed. 


Project  purposes.  Given  the 
extraordinary  diversity  within  the  field, 
a  project  will  be  considered  more  highly 
competitive  for  funding  if  it  promises  to 
accomplish  one  or  more  of  the  following 
objectives: 

•  Reach  a  large  number  of  potential 
students,  especially  those  in  remote 
isolated  areas,  or.  reach  a  high  number 
of  potential  beneficiaries  (an  example  of 
the  latter  might  be  the  activation  of  a 
series  of  satellite  transmit  earth  stations 
[uplinks]  to  form  the  nucleus  of  a  far- 
ranging  course  distribution  system): 

•  Reach  students  who  clearly  would 
never  receive  the  coiuvework  offered 
without  the  project 

•  Meet  some  special  need:  e.g.,  a  state 
mandate  to  raise  substantially  the 
educational  achievement  level  of  all 
students,  including  those  in  isolated 
areas;  and 

•  Assist  the  nation's  international 
competitiveness. 

NTIA  also  regards  as  particularly 
relevant  the  participation  of  minorities 
and  women  in  providing  instructional 
programming  or  in  receiving  it."* 

These  factors  are  not  rigid  critieria, 
nor  will  they  supplant  the  existing 
funding  criteria  and  priorities.**  Like  all 
applications,  educational/distance 
learning  applications  will  continue  to  be 
evaluated  on  a  case-by-case  basis,  and 
other  factors  might  raise  the 
competitiveness  of  any  given 
application. 

Further,  NTIA  will  not  make 
prejudgments  about  a  variety  of  other 
issues  that  might  be  viewed  as 
important  in  judging  the  merits  of  a 
particular  proposal.  For  example,  NTIA 
is  not  prepared  to  issue  a  definitive 
opinion  on  the  question  of  whether  one- 
way video  broadcasting,  without  the 
possibility  of  student  feedback,  should 
be  considered  comparale  to  more 
sophisticated  two-way  educational 
systems.  In  assessing  applications 
relating  to  educational  or  instructional 
projects.  NTIA  will  expect  the  applicant 
to  demonstrate  the  merits  of  whichever 
type  of  system — be  it  one-way  or 
interactive — is  proposed.  NTIA  also 
assumes  that  such  applicants  will  show 
that  alternative  systems  could  not  be 
anticipated  to  woric  as  well  as  the 
proposed  method.  In  making  their  case. 
NTIA  urges  educational/instructional 
applicants  to  consider  such  concerns  as 
the  educational  background  and 


**  PTFP  Rules  are  at  15  CFR  part  2301.  See 
Appendix.  (Hereinaafter  Rules  2301.) 
**  Section*  390-303,  387. 


«•  Section*  390(2),  397(14). 
**  Rules  2301.2,  2301.13.  2301.14. 
••  Section  382(a)(1).  387(12). 
**  Section  380(1). 


*•  Section*  380(2)  and  383(b)r3)  direct  the  Agency 
to  "Increase  public  telecommunicalions  services 
and  facilities  available  to,  operated  by,  and  owned 
t>y  minorities  and  women". 

•>  Section*  380  (l)-(3),  3B3(b);  Rules  2301.13. 
2301.14,  and  Appendix. 
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motivation  of  lh«  target  audience,  the 
nature  of  the  applicant  organization,  the 
content  of  the  reievant  coursework.  the 
age  of  the  target  »tu<lents,  the 
preparatioo  and  effectiveneM  of  the 
faculty,  the  training  of  the  staff  at  the 
receive  sites,  and  ^  setting  in  which 
the  courses  are  received. 

Similarly.  NTIA  makes  no  judgment 
as  to  whether  a  course  has  to  be  "live" 
to  count  as  effective  distance  learning. 
Nor  will  NTIA  stipulate  what  sort  of 
equipment  it  %vill  consider  eligible  for 
funding  in  educational  projects. 

Finally,  although  NTIA  will  continue 
to  be  interested  in  the  number  of 
students  the  proposed  educational 
programming  will  reach,  the  Agency  is 
not  ready  to  impoee  any  reach 
threshold  i.e^  a  designated  minimum 
number  of  students  expected  to  receive 
the  programming  below  which  NTIA 
will  not  consider  an  application  project 
truly  competitive.  Also,  being  alert  to 
the  singular  role  that  the  local 
community  has  in  United  States 
education.  NTIA  tvill  not  automatically 
elevate  a  propoaed  oational-distiibution 
system  to  a  competitive  position  above 
that  of  a  stricdy  local  system  just 
because  of  the  presumed  greater  "reach" 
of  the  former.  NTIA  believes  that  the 
fears  of  some  local  systems  that  they 
will  be  crowded  out  by  bigger,  more 
powerful  natioaal  systems  are 
exaggerated.  The  Agency  notes  that 
often  the  presence  of  a  nationally- 
distributed  service  strengthens  a  local 
system  simply  by  allowing  the  latter  to 
enrich  its  curriculimi  through  the 
addition  of  the  nationally-fed 
coursework.  Nonetheless,  NTIA  realizes 
that  all  types  of  distribution  systems — 
local,  state,  regional,  and  national — 
have  their  merits.  NTIA  will,  therefore, 
look  at  each  application  in  turn  to 
determine,  case  by  case,  which  most 
deserve  PTFP  support. 

Improvement  of  Nonbroodcast 
Telecommunications  Services 

Every  year  NTIA  receives 
applications  that  raise  the  question  of 
whettier  the  applicant  is  proposing  an 
improvement  of  an  already  operating 
nonbroadcasi  facility  and.  thus,  whether 
the  project  is  eligible  for  PTFP  funds 
pursuant  to  statutory  guidelines.**  In 
contrast  to  the  authority  granted  to  fund 
improvements  of  broadcast  projects.** 
the  statute  limits  funding  of 
nonbroadcast  projects  to  those  designed 
for  the  provisions  of 
*  *  *  new  telecommunications  facilities  to 
extend  service  to  areas  currently  not 
receiving  public  lelecoouaunications  services; 


(or)  the  expaDsion  of  Um  Mrvic*  areas  of 
existing  public  teleromiwinications 
entities.  •♦ 

NTIA  interprets  the  phrases  "extend 
service  to  areas"  and  "expression  of  the 
service  area***  to  mean  an  enlargement 
of  geographic  scope  or  a  targeting  of  a 
new  and  distinct  audience  for  the 
nonbroadcast  service  in  question. 
Nonbroadcaat  applications  submitted  by 
operating  entitiee  that  do  not  expand  the 
geographic  scope  or  target  a  new  and 
distinct  audience  will  continue  to  be 
ineligibte  for  funding.  Complexities 
constantly  arise,  however,  in  applying 
the  statutory  text  to  specific 
circumstances.  NTIA  has  identified  six 
such  issues  and  states  its  position  on 
each. 

Issue  One:  To  What  Extent  do  an 

Applicant's  I>Te-£xisting  Activities 
Affect  the  Eligibility  of  a  Nonbroadcast 
Application? 

Some  PTFP  nonbroadcast  applicants 
have  had  some  previous 
telecommunications  experience.  For 
example,  many  colleges  have  a  small 
studio  for  producing  instructional 
materials  or  a  satellite  downlink,  for  on- 
campus  distribution  of  programming. 
Should  the  possession  of  such  faciUtiea 
disqualify  an  applicant  from  obtaining 
PTFP  funds  for  the  esfabHshment  of  a 
new  nonbroadcast  entity  on  the  grounds 
that  the  new  activity  is  soley  an 
"improvement"  outside  the  scope  of 
NTIA'b  funding  authority? 

Of  relevance  here  is  the  Act's  formal 
definition  of  a  "noncommercial 
telecommunications  entity"  " — an 
organization  which  disseminates  audio 
or  video  noncommercial  educational 
instructional  or  cultural  programming  to 
the  public  by  nonbroadcast  means,  such 
as  coaxial  cable,  optical  fiber,  satellite, 
microwave,  or  ITFS  transmission.  NTIA 
believes,  therefore,  that  a  vital  factor  in 
determining  whether  an  applicant  is  an 
already-operating  nonbroadcast  entity  is 
its  ability  to  distribute  programming  to 
the  public 

NTIA  considers  the  distribution  of 
programming  when  confined  to  either  a 
single  building  or  a  single  campus  to  be 
"closed  circuit"  transmissions  and  not 
dissemination  of  programming  to  the 
public.  Thus,  an  organization  that 
possesses  only  a  satellite  downlink,  or 
that  produces  instructional  programs  not 
disseminated  to  the  public,  is  not  a 
noncommercial  telecommunications 
entity  as  PTFP  uses  the  term.  Its  PTFP 
application  for  nonbroadcast 
equipment — assuming  that  the 


equipment  would  be  used  to  establish  a 
public  nonbroadcast  services — would 
therefore  be  eligible  for  consideration 
for  PTFP  funding. 

Issue  Two:  In  Eatablshing  a  New 
Nonbroadcast  Telecommunicattoos 
Entity.  May  an  Applicant  Use  PTFP 
Funds  To  Acquire  OriginatioB 
(Production)  Equipment  To  Replace  Old 
or  Non-Standard  Equipment  Owned  by 
the  Applicant? 

Sometimes  colleges  or  universities 
have  studio  equipment  not  used  for 
public  telecommunications,  aa  that  tana 
is  discussed  in  Issue  One.  above.  The 
existing  equipment  may  consist  only  of 
consumer^  or  indu»tri«d-level  quality. 
Occaaiooaliy.  U  it  of  broadcaat>tevel 
quality,  but  obviously  obsolete  and  fit 
only  for  closed-circuit  purposes. 

NTIA  insists  that  all  equipment 
acquired  with  PTFP  funds  be  of 
professional  broadcast  quality .••  It  does 
so  to  ensure  that  the  equipment  will 
provide  a  high  quality,  reliable  service 
to  the  public.  NTIA  also  wants  to  b« 
assured  that  the  equipment  purchased 
will  hold  up  for  the  full  period  of  Federal 
interest  in  it 

Under  these  circumstances,  NTIA 
believes  that  it  is  appropriate  for  PTFP 
to  fund  new  production  equipment  to 
replace  sabetandard  equipment  aa  part 
of  a  iwoject  to  establish  a  mw 
nonbroadcast  entity.  NTIA  also  will 
support  the  purchase  of  new  production 
equipment  to  complement  existing 
equipment— even  if  the  latter  is 
broadcast  quality— if  the  result  would 
be  to  bring  the  applicant's  production 
capability  to  the  minimum  recognized 
standard  for  broadcast  operations. 

iBsue  Three:  Must  a  Nonbroadcast 
Telecommunications  Entity  Have  Stiidio 
Production  Capability? 

Some  PTFP  applicants  request  funds 
to  establish  a  production  studio  for  use 
with  an  already-operating  nonbroadcast 
dissemination  faciUty.  NTIA  believes 
that  a  nonbroadcast  teleconununicationa 
entity  can  acquire  and  distribute 
programming  without  the  use  of  studio 
production  equipment  and  thus  studio 
production  capability  is  not  necessary 
for  the  operation  of  a  nonbroadcast 
entity.  While  production  equipment 
admittedly  would  strengthen  the  entity's 
service,  a  request  to  acquire  production 
equipment  in  these  circumstances  would 
be  an  Improvement  and  therefore  not 
eligible  for  PTFP  funds. 


"  Section  389(bl  (1).  {t\ 
"  Section  3S0(3).  3a3(bH«). 


'«  Section  393(b)  (1).  (2)  and  m«  SmUob  38a 
••  Section  397(7). 


••  Rule*  2301.24. 
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Issue  Fmt  la  a  Serrioa  Bxpanakm 
Project  «rmM  tf>a  Applicant  Be 
Permitted  !•«••  PTFP  PMda  To  Aoqoira 
OriginallOB  (PvoAiction)  EqvineBt  if  tt  le 
To  Replace  Leeaed.  Borrowed  or 
Inferior  Bi}alpnentf 

I^riodically,  an  abeedy  operatfitf 
nonbroedcast  entity  proposes  to  expand 
its  existing  service  area  and  InchideB  in 
its  PTFP  applicathm  a  request  for  fonds 
to  leplaue  existing  production 
equipment. 

With  respect  to  already  nynrettng 
nonbroadcast  entities,  NUA  believes 
that  such  a  purchase  would  repreesnt  aa 
improvement  isi  the  appUcaat'e 
capabilities.  Therefore,  the  portion  of 
the  application  involving  production 
equipment  would  not  be  eligible  for 
PTFP  funding.  The  application  could  be 
accepted  for  consideration,  but  the  only 
equipment  eligible  for  funding  would  be 
that  required  for  expansion  of  the 
service  area,  primarily  dissemination 
and  interconnection  equipment. 

NTIA  believes  that  applications  for 
funds  to  acquire  new  production 
equipment,  rather  than  relying  on  leased 
or  borrowed  equipment  should  also  be 
denied.  Customarily,  applicants  in  these 
situations  point  out  that  they  do  not 
currently  own  any  production  equipment 
and  characterize  this  part  of  the  project 
as  the  "establishment"  or  as  the 
"completion  of  construction"  of  their 
nonbroadcast  facility.  As  noted  under 
Issue  Three.  NTIA  believes  that  a 
nonbroadcast  entity  does  not  require  a 
local  production  facility  in  order  to 
provide  service  to  the  public.  Therefore, 
an  applicant  already  disseminating 
nonbroadcast  services  to  the  public  is 
not  eligible  to  improve  its  facility  by 
constructing  a  production  studio  with 
the  use  of  PTFP  funds. 

Issue  Five:  What  Is  the  Effect  of  an 
Applicant's  Activating  a  Nonbroadcast 
Facility  Between  the  Closing  Date  and 
the  Award  Date,  or  the  E^ect  of  Such 
Action  on  the  Reactivation  of  Deferred 
Application? 

Applicants  have  submitted  proposals 
which  indicate  that  a  substantial  portion 
of  the  proposed  nonbroadcast  project 
will  be  activated  after  the  closing  date 
(when  the  application  is  due  at  NTIA), 
but  before  the  award  period  start  date. 
The  latter  is  the  date  on  which  the 
project  period  begins,  generally  eight  or 
nine  months  after  the  closing  date.  NTIA 
has  determined  that  the  legal  nature  of  a 
nonbroadcast  application  does  not 
change  when,  after  the  closing  date,  the 
applicant  acquires  equipment  from  the 
proposed  equipment  list  and  begins 
project  operations.  In  such  an  instance, 
the  application  continues  to  be  eligible 


during  the  grant  cyde  for  wMch  M  it 
submitted. 

NTIA  has  also  concluded  that  the 
activation  of  a  pfopeeed  nonbroadcast 
laciitty,  lM)Vfever,  rspreeents  a 
substantia  dtange  hi  the  eppHcant's 
circumttancee.  Activetkm  of  tfie  fecility 
creates  e  public  telecommunications 
entity  ,  and  eoMecpMnt  applications 
wodIu  be  engible  for  fundiiM  oiny  if  the 
profect  is  an  'Expansion"  of  service  area 
as  uuuined  above,  fai  the  event  tiie 
original  application  is  not  granted  by 
NTIA.  the  activatfon  of  the 
nonbroadcaet  fadHty  disqualifies  the 
applicant  from  reactivating  tfie 
application  for  finther  consideration  in 
subsequent  grant  cycles. 

Issue  Six:  Should  a  University  That 
Operates  a  Full  Broadcast  Standard 

Production  Facility  in  One  of  its    

Colleges  Be  Permitted  To  Receive  PTFP 
Funds  for  the  Establishment  of  a 
Nonbroadcast  Production  Facility  in  a 
Different  College? 

In  the  past  NTIA  has  received 
requests  for  nonbroadcast  studio 
equipment  In  these  circumstances,  and 
will  look  to  the  following  factors  to 
confirm  that  the  project  is  an  eligible 
service  "expansion": 

•  Dedication  of  the  existing 
production  facility  to  serving  a  distincUy 
different  audience  from  that  to  be 
reached  by  the  proposed  facility,  with  a 
distinctly  different  curriculum  and, 
perhaps,  via  a  different  distribution 
system; 

•  Full  utilization  of  the  existing 
production  facility  for  its  current 
purpose  and  its  consequent 
unavailability  for  the  proposed  project; 

•  Expense  of  intercormecting  the 
existing  production  facility  with  that  of 
the  proposed  project;  or, 

•  Inaccessibility  to  the  applicant 
college  of  the  existing  production 
facility. 

Broadcasting  Improvement  and 
Augmentation  Projects 

NTIA  hereby  clarifies  its  policy  on 
local  matching  requirements.  In  its 
previous  policy  NTIA  stated  that  it 
would  fund  projects  to  provide  first 
service  to  a  geographic  area  at  up  to  75% 
of  the  eligible  project  costs  while  a 
presumption  of  50%  Federal  funding 
would  be  the  general  rule  for  equipment 
replacement  projects.'^  The  policy 
further  stated  that  the  agency  would 
accept  showings  of  extraordinary  need 
such  as  regional  economic  problems  in 
agriculture  or  other  industries  or 
emergency  situations  as  justification  for 


submiseionof  e  replacement  application 
for  more  than  M%  Federal  funding. 

NTIA  estaUiahed  tMs  policy  eo  it 
could  participate  in  a  greeter  number  of 
replacement  projects.  NTIA  con  tin  ws  to 
beliere  that  encoui  aging  greeter 
Federal/local  partnership  in  this  way, 
along  with  an  allowance  for  hardships 
and  special  ctrcmnstenoes  as  previously 
aimounced.  is  an  efficient  means  of 
administering  PTTP  funds. 

NTLA  will  now  treat  broadcast 
"improvement"  and  "augmentation" 
projects  In  (he  manner  (^  >eplacemenr 
projects  that  nomatty  are  supported 
only  at  the  50%  Federal  funding  level. 
NTIA  believes  that  thU  addition  is 
consistent  with  ttie  existing  policy  and 
allows  for  more  equitable  treatment  of 
applications.  Again,  a  showing  of 
extraordinary  need  will  be  taken  into 
consideration  as  justification  for  grants 
of  up  to  75%  of  the  project  cost. 

In  a  related  matter,  NTIA  also  takes 
this  opportunity  to  reaffirm  its  existing 
policy  on  the  use  of  Corporation  for 
Public  Broadcasting  (CPB)  funds  to  meet 
the  local  matching  requirements  of  the 
PTFP  grant.*'  As  previously  announced. 
CPB  grants  are  not  considered  "funds 
supplied  by  Federal  departments  and 
agencies"  within  the  meaning  of  the 
Rules  and  therefore  there  is  no  absolute 
proscription  against  the  use  of  such  CPB 
grants.** 

NTLA  continues  to  believe,  however, 
that  the  policies  and  purposes 
underlying  the  PTFP  requirements  could 
be  significantiy  frustrated  if  applicants 
routinely  relied  upon  another  Federally 
supported  grant  program  for  its  local 
match.  Accordingly.  NTLA  has  limited 
the  use  of  CPB  funds  for  the  non-Federal 
share  of  PTFP  projects  te  circumstances 
of  "clear  and  compelling  need."  *°  It 
intends  to  maintain  that  standard  and  to 
apply  it  on  a  case-by-case  basis  in 
future  years. 

Other  Information 

Under  Executive  Order  (E.O.)  12291. 
the  Department  must  determine  whethei 
a  policy  statement  is  a  "major"  rule 
within  the  meaning  of  section  1  of  E.O. 
12291  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  performed.  This  policy 
statement  is  not  a  major  rule  because  it 
is  not  "likely  to  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries  *  *  *;  or  (3)  significant 
adverse  effects  on  competition. 


"  Section  392(b).  S2  PR  31497  (19S7). 


••  Section  392fb):  Rule*  2301.16(aH2). 

••  Rule*  2301.16  and  44  PR  30886  at  30907  (197)IJ. 

•0  Rule*  2301.16(aM4). 
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employment  investment,  productivity  or 
innovation  *  *  *"  Therefore, 
preparation  of  a  Regulatory  Impact 
Analysis  is  not  required. 

The  RegxiJatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  doei  not  apply  to  this 
policy  statement  because,  as  explained 
above,  the  policy  statement  was  not 
required  to  be  promulgated  as  a 
proposed  policy  statement  before 
issuance  as  a  Final  Policy  Statement  by 
Section  553  of  the  Administrative 
Procedures  Act  (5  U.S.C  553)  or  by  any 
other  law  or  regulation.  Neither  an 
initial  nor  final  Regulatory  Flexibility 
Analysis  was  prepared.  This  policy 
statement  does  not  contain  policies  with 
Federalism  implications  sufficient  to 


warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  policy 
statement  pursuant  to  the  Paperwoii^ 
Reduction  Act  under  ONfB  Control  No. 
0660-0003.  Public  Reporting  for  this 
collection  of  information  is  estimated  to 
vary  from  16  hours  to  200  hours  and  has 
an  average  of  125  hours  per  application, 
including  associated  exhibits.  This  total 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


Send  comments  regarding  this  burden 

estimate  or  any  other  aspect  of  this 

collection  of  information,  including 

suggestions  for  reducing  this  burden,  to 

Office  of  Policy  Coordination  and 

Management,  NTIA.  U.S.  Department  of 

Commerce,  Washington,  DC  20230:  and 

to  the  Paperwork  Reduction  Project 

(0660-0003),  O^ice  of  Information  and 

Regulatory  Affairs,  Office  of 

Management  and  Budget  Washington, 

DC  20503. 

lanioa  Obucbowski, 

Assistant  Secretary  for  Communications  and 

Information. 

[FR  Doc  91-28118  Filed  11-21-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Tatacommunlcations  and 
Infonnatlon  Admlnistratton  Public 
Tataconwwunlcatlona  FacWtl— 
Program;  Cloaing  Data  for 
Applications 

AOCNCY:  National  Telecommunications 
and  Information  Administration, 
Commerce. 

ACTION:  Public  Telecommunications 
Facilities  Program:  Notice  of  closing 
date  for  applications. 


;  The  National 
Telecommunications  and  Information 
Administration  (NTIA).  U.S.  Department 
of  Commerce,  aimounces  that 
applications  are  available  for  planning 
and  construction  grants  for  public 
telecommunications  facilities  under  the 


Public  TelecooMnunications  Facilities 
Program  administered  by  NTIA.    

Applicants  for  grants  under  the  PTFP 
must  file  their  applications  on  or  before 
March  5, 1992.  NTIA  anticipates  making 
grant  awards  by  late  summer  1992. 

Applications  delivered  by  mail  must 
be  received  no  later  than  5  p.m..  March 
5. 1992.  and  must  be  addressed  to:  Public 
Telecommunications  Facilities  Program. 
NTIA/DOC  room  4625. 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230.  Applications  delivered  by 
hand  must  be  delivered  to  the  above 
address  between  8:30  a.m.  and  5  p.m.  on 
or  before  March  5. 1992.  Applicants 
whose  applications  are  not  received  by 
5  p.m..  March  5, 1992.  will  be  notified 
that  their  applications  will  not  be 
considered  in  the  current  grant  cycle 
and  will  be  returned. 

Final  Rules  for  the  Public 
Telecommunications  Facilities  Program 


appear  in  this  issue  of  the  Federal 
Renter.  Those  rules  will  be  in  effect  for 
1992  applications. 

worn  RJRTHCR  mFOMMATION  CONTACT: 

Dennis  R.  Connors.  Director.  PTFP/ 
NTIA/DOC.  room  4625,  Washington.  DC 
20230.  Telephone  (202)  377-5802. 

Authority:  The  Public  Telecommunications 
Financing  Act  of  1978.  47  U.S.C.  390-394.  397- 
399b  (Act),  at  amended  by  the  Public 
Broadcasting  Amendments  of  1961,  Public 
Law  97-35. 95  Stat  725  (1981  Amendments), 
and  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  Public  Law  99- 
272.  t  5001. 100  Stat.  82. 117  (1988). 
(Catalog  of  Federal  Domestic  Assistance  No. 
11.550) 

Dennis  R.  Connora, 

Director,  Office  of  Policy  Coordination  and 
Management. 
(FR  Doc.  91-28116  Filed  11-21-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1435 

Su5|ar  arid  CrystaiHne  Fructose 
information  Reporting  and 
Recordkeeping  Requirements 

agency:  Conunodity  Credit  Corporation. 

USDA. 

ACnow:  Final  rule. 

summary:  This  rule  adopts  as  final,  with 
certain  changes,  a  provision  of  the 
interim  rule  which  set  forth  regulations 
for  the  collection  of  information  from, 
and  recordkeeping  by,  sugarcane  and 
sugar  beet  processors,  sugar  refmers 
and  manufacturers  of  crystalline 
fructose.  The  specific  provision  being 
adopted  as  Hnal  is  section 
1435.402(b)(1),  regarding  the  submission 
of  reports,  with  changes  in  the  due  dates 
for  tlie  initial  and  subsequent  reports, 
such  that  the  reports  for  October. 
November,  and  December  will  be  due  by 
fanuary  31. 1992  and  subsequent  reports 
will  be  due  by  the  third  Friday  of  the 
month  following  the  month  for  which 
data  are  reported. 

EFFECTIVE  DATE:  November  22, 1991. 
FOR  FUflTHER  INFORMATION  CONTACT 
Robert  Barry,  Assistant  to  the  Deputy 
Administrator  for  Program  Planning  and 
Development,  Agricultural  Stabilization 
and  Conservation  Service,  room  3741. 
South  Agricultiu^  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC;  telephone:  (202)  720-3391. 
SUPP1.EMENTARV  INFORMATION:  This 
fmal  rule  has  been  reviewed  undec 
United  States  Department  of  Agricnltiffe 
(USDA)  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classifled  as  "not  najor.**  It  bos 
been  determined  that  the  provisions  of 
this  interim  rule  wiO  not  resoh  in:  (1)  An 
annual  effect  on  the  econony  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 


on  the  quality  ef  Ihc  human 
envireBiBeaL  Therefore,  an 
Environmental  Assessment  and  aa 
Environmental  Impact  Statement  ate  not 
necessary  for  this  Hnal  rule. 

The  information  collection 
requirements  of  this  rule  have  been 
approved  through  October  31, 1991  by 
the  Office  of  Management  and  Badge* 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35)  and 
have  been  assigned  OMB  No.  0560-013a 

The  program  covered  by  this  final  rate 
is  not  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24^  1983). 

Summary  of  the  Modificatiaiie  Mmia  by 
This  Fmal  Rule 

The  interim  rule  amending  7  CFR  part 
1435.  which  was  published  at  56  FR 
47351-47375  on  September  19, 1991.  set 
forth  requirements  for  the  monthly 
reporting  by  sugarcane  and  sugar  beet 
processors  and  by  cane  sugar  refmers  of 
information  on  sugar  imports  and  other 
receipts,  processing  operations. 
production,  distribution,  stocks,  average 
recovery  rales,  aad  plant  capacities,  bi 
addition,  manufacturers  of  crystdttine 
fructose  were  required  to  submit 
monthly  reports  of  their  imports, 
distributions,  and  stocks  of  cryst^ine 
fnctoee. 

Section  '1435.402(b)(1),  as  promnigated 
by  the  interim  rule,  currently  provides  as 
faUewK 

(l)The  iaittal  month  for  which  data  0v  to 
be  repotted  is  Octotter  1991.  and  the  Wtial 
report  mast  be  received  no  later  than 
November  21. 1991.  Subsequent  montfaijr 
reports  must  be  received  no  later  than  15 
days  after  the  end  of  the  calendar  month  for 
wiiich  the  data  are  reported. 

At  the  time  the  interim  rule  waa 
proomlgcited  it  was  envisioned  that  OCC 
woukl  be  able  to  finalize  the  rule 
sufficiently  in  advance  of  November  21 
to  enable  the  processors,  reflners,  and 
manufacturers  aflfected  by  the  reportiiig 
and  recordkeeping  requirements  to 
accommodate  any  changes  made  in 
response  to  comments  received  from 
interested  parties.  However,  CCC 
received  numerous  oral  and  writtes 
comments  on  both  the  interim  rule  ami 
the  forms  which  were  published  at  Ibe 
same  time. 

In  order  that  such  comments  naay  be 
fully  and  carefully  considered  and  that 


appropriate  modifications,  if  necessary 
maybe  made  to  the  provisions 
promulgated  by  the  interim  rule  prior  to 
the  start-up  of  mformation  submissions, 
CCC  has  determined  that  it  is  necessary 
to  postpone  the  due  dates  for  receipt  of 
the  October,  November,  and  December 
reports  to  January  31, 1992. 

In  addition,  the  due  date  for 
subsequent  submissions  will  be  changed 
from  the  15th  day  after  the  end  of  the 
calendar  month  for  which  the  data  are 
reported  to  the  third  Friday  of  the  month 
following  the  month  for  which  the  data 
are  reported.  This  change  will  assure 
that  persons  affected  by  the  reporting 
requirements  will  have  at  least  two  full 
weeks  in  each  month  in  which  to 
prepare  and  submit  data  in  order  that  it 
be  received  by  CCC  by  the  due  date  and 
will  avoid  having  the  due  date  fall  on  a 
weekend  day. 

lisl  of  SubjecU  in  7  CFR  Part  1435 

Loan  programs/agriculture.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  Sugar. 
Crystalline  fructose. 

Accordingly.  S  1435.402(b)(1)  of  7  CFR 
part  1435  as  added  by  the  interim  rule 
winch  was  published  at  56  FR  47351- 
47375  on  September  19, 1991  is  adopted 
as  a  fmal  rule  with  the  following  change: 

PART  1435— SUGAR 

1.  The  authority  citation  for  part  1435 
uMitiiuies  to  read  as  follows: 

Authorily:  7  US.C.  1421  and  1446: 15  U  S  C 
714b  and  714c. 

2.  Section  1435.402(b)(1)  is  revised  to 
read  as  follows: 

11435.402    Duty  to  report 
•        *        •        *        * 

(b)  Submission  of  reports.  (1)  The 
initial  month  for  which  data  are  to  be 
iqwrted  is  October  1991,  and  the  initial 
reports  for  the  months  of  October, 
November,  and  December,  1991  must  be 
received  no  later  than  January  31, 1992. 
Sobsequent  monthly  reports  must  be 
received  no  later  than  the  third  Friday 
after  the  end  of  the  calendar  month  for 
which  the  data  are  reported. 

Signed  this  20th  day  of  November.  1991  in 
Washington.  DC. 
laftn  A.  Stevenson. 

Acting  Executive  Vice  President.  Commodity 

Cndit  Corporation. 

[FR  Doc.  91-28334  Filed  ll-21-«,  9:45  amj 
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The  President 


Proclamation  6377  of  November  20,  1991 
Natiooal  Farm-City  Week,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  Thanksgiving,  when  we  Americans  count  our  many  blessings,  among  the 
first  to  come  to  mind  is  the  abundance  of  high-quality  foods  that  we  enjoy 
The  quantity  and  variety  of  goods  that  fill  our  Nation's  grocery  stores  are 
unparalleled — a  shining  testament  to  the  ingenuity  and  productivity  of  the 
American  farmer.  Yet  while  U.S.  farmers  are  the  most  enterprising  and 
evident  in  the  world,  millions  of  other  people  in  both  urban  and  rural 
communities  play  important  roles  in  the  production  and  distribution  of  U.S. 
agricultural  goods.  During  National  Farm-City  Week,  we  salute  all  of  these 
hardworking  Americans. 

Our  Nation's  farmers  are  assisted  in  their  efforts  by  millions  of  people,  many 
of  whom  work  in  urban  areas — researchers  who  develop  improved  methods 
and  tools  for  farming;  meteorologists  who  chart  climatic  conditions  and 
weather  patterns;  and  the  manufacturers  and  suppliers  of  equipment,  seeds, 
and  fertilizers.  The  miracle  of  American  farming  js  also  made  possible  by 
those  who  transport  and  process  raw  agricultural  goods;  by  government 
inspectors  who  help  ensure  their  quality;  and  by  wholesalers  who  distribute 
and  retailers  who  sell  finished  farm  products  to  consumers.  The  concerted 
e^orts  of  all  of  these  Americans  have  enabled  the  United  States  to  make  the 
most  of  its  God-given  resources. 

Today  America's  farms  and  cities  are  linked  more  closely  than  ever  before,  as 
more  and  more  farmers  supply  not  only  food  but  also  raw  materials  for 
industrial  use.  Advances  in  science  and  technology  have  enabled  manufactur- 
ers to  convert  agricultural  commodities  into  biodegradable  plastics,  alterna- 
tive fuels,  and  fuel  additives,  as  well  as  printing  ink  and  newsprint.  Industrial 
use  of  farm  products  is  creating  new  opportunities  for  American  agriculture  to 
diversify  and  to  enhance  its  productivity  while  boosting  its  competitive  posi- 
tion in  world  commerce. 

American  agriculture  has  long  been  a  source  of  strength  and  pride  for  the 
United  States,  and  we  owe  a  tremendous  debt  of  gratitude  to  all  those  who 
help  bring  forth  food  and  fiber  from  the  rich,  fertile  land  with  which  we  have 
been  blessed.  Thus,  it  is  fitting  that  our  celebration  of  National  Farm-City 
Week  take  place  during  the  7-day  period  that  fends  on  Thanksgiving. 

NOW,  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  November  22  through 
November  28.  1991.  as  National  Farm-City  Week.  I  encourage  all  Americans. 
in  rural  and  urban  communities  alike,  to  join  in  recognizing  the  accomplish- 
ments of  our  farmers  and  all  those  hardworking  individuals  who  cooperate  in 
producing  the  abundance  of  agricultural  goods  that  strengthen  and  enrich  the 
United  Staies. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentieth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  .Statex  nf  America  the  two  hundred  and 
sWteenth. 
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PMdMnatioo  (370  of  WowgmWf  20.  Ittl 
National  Family  Week.  1991  and  1992 

By  the  President  of  the  United  States  of  America 

A  PiodaiBation 

When  we  count  our  blessings,  most  of  us  note  with  special  gratitude  the  love 
and  the  support  of  our  families.  Thus,  it  is  fitting  that  our  celebration  of 
National  Family  Week  coincide  with  our  traditional  observance  of  Thanksgiv- 
ing- 
Family  love  brings  light  and  warmth  to  our  homes:  it  gives  us  strength  when 
times  are  tough;  and  it  makes  good  times  even  better  by  enabling  us  to  share 
our  joys  with  others.  Through  our  experience  as  part  of  a  family,  we  gain  a 
sense  of  identity  and  purpose.  Indeed,  when  we  recall  the  generations  who 
have  gone  before  us,  we  are  reminded  of  our  personal  links  to  the  past  and  of 
our  own  place  in  history.  When  we  think  about  generatiojis  to  come,  we  are 
reminded  of  our  obligation  to  help  make  this  a  better  world. 

Our  ability  to  help  make  this  a  better  world  depends,  in  large  part,  on  the  kind 
of  environment  we  create  in  our  homes.  Because  a  child's  family  life  has  such 
a  powerful  influence  on  the  development  of  his  or  her  personality  and 
character,  and  because  the  family  provides  a  model  after  which  all  other 
human  relationships  are  fashioned,  those  of  us  who  are  parents  and  grandpar- 
ents must  ensure  that  the  examples  we  set  are  positive  ones.  The  daily  course 
of  our  family  lives  should  offer  younger  generations  clear  lessons  about  faith 
and  duty,  personal  responsibility,  and  respect  and  concern  for  others. 

By  definition,  a  family  is  a  group  of  individuals  who  are  related  by  blood, 
marriage,  or  adoption  and  who  are  united  by  their  love  and  their  lifelong 
commitment  to  one  another.  The  family  is  the  basic  unit  of  society,  and  its 
well-being  is  vital  to  the  success  of  our  communities  and  Nation.  In  recent 
years,  however,  problems  such  as  crime,  drug  abuse,  child  abuse,  and  teenage 
pregnancy  have  signalled  a  breakdown  in  traditional  family  life  and  values. 
While  parents  have  primary  responsibility  for  the  well-being  of  their  children, 
and  while  no  arm  of  the  state  can  replicate  the  divinely  ordained  embrace  of 
the  family,  government  can  and  should  help  preserve  and  support  this  institu- 
tion and  do  nothing  to  harm  it.  America's  future  depends  on  it. 

This  week,  as  we  acknowledge  the  blessings  of  family  life  and  the  importance 
of  stable,  loving  families  to  the  life  of  our  Nation,  let  us  reaffirm  our  commit- 
ment to  policies  and  programs  that  affirm  the  rights  of  parents  and  protect  the 
interests  of  children.  Let  us  also  resolve  to  ensure  that  our  own  families  are 
communities  in  which  each  member  is  respected  and  cherished. 

The  Congress,  by  Public  Law  102-112,  has  designated  the  weeks  beginning 
November  24,  1991,  and  November  22,  1992,  as  "National  Family  Week  "  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 
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NOW.  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  24  through  November  30, 
1991.  and  the  week  of  November  22  through  November  28.  1992.  as  National  • 
Family  Week.  I  call  upon  all  Americans  to  observe  these  weeks  with  appropri- 
ate programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentieth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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Executive  Order  127B1  of  November  20, 1991 
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By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  3603  of  the  Financial  Reports 
Act  of  1988  (22  U.S.C.  5351  et  seq.],  section  274A(d)(2)  and  (4)  of  the  Immigra- 
tion and  Nationality  Act  ("Act"),  as  amended  (8  U.S.C.  1324a(d)(2)  and  (4)), 
sections  4561,  6082,  and  9561  of  title  10  of  the  United  States  Code,  the  Act  of 
June  14,  1987,  ch.  2,  30  Stat.  11,  36  (16  U.S.C.  473),  section  301  of  title  3  of  the 
United  States  Code,  and  in  order  to:  (1)  delegate  functions  concerning  discus- 
sions with  foreign  governments  to  improve  access  by  U.S.  banking  and 
financial  organizations;  (2)  delegate  authority  concerning  a  national  employ- 
ment verification  system;  (3)  delegate  authority  concerning  the  development  of 
requirements  and  regulations  for  a  uniform  military  ration;  and  (4)  correct  the 
title  of  the  Nez  Perce  National  Forest,  it  is  hereby  ordered  as  follows: 

Section  1.  Functions  Concerning  Discussions  with  Foreign  Governments  to 
Improve  Access  by  U.S.  Banking  and  Financial  Organizations.  The  functions 
vested  in  the  President  by  section  3603  of  the  Financial  Reports  Act  of  1988  (22 
U.S.C.  5353)  are  hereby  delegated  to  the  Secretary  of  the  Treasury.  This 
delegation  is  not  in  derogation  of,  and  shall  not  affect,  the  existing  authorities 
of  the  United  States  Trade  Representative. 

Sec.  2.  Authority  Concerning  the  Employment  Verification  System.  The 
authority  conferred  upon  the  President  by  section  274A(d)(4)  of  the  Act,  to 
undertake  demonstration  projects  of  different  changes  in  the  requirements  of 
the  employment  verification  system,  is  delegated  to  the  Attorney  General. 
Demonstration  projects  shall  be  conducted  consistent  with  the  restrictions  in 
section  274A(d)(2)  of  the  Act  and  shall  not  extend  for  a  period  longer  than  3 
years.  This  authority  may  be  redelegated. 

Sec.  3.  Authority.  Requirements,  and  Regulations  Concerning  a  Uniform 
Military  Ration. 

(a)  Authority.  The  Secretary  of  Defense  is  hereby  designated  and  empow- 
ered to  exercise,  without  the  approval,  ratification,  or  other  action  by  the 
President,  the  authority  conferred  upon  the  President  by  section  4S61(a), 
sections  6082(a)  and  (d),  and  section  9561(a)  of  title  10  of  the  United  States 
Code.  Under  this  authority  the  Secretary  may  prescribe  a  uniform  military 
ration  applicable  to  the  Army,  Navy,  and  Air  Force. 

(b)  Requirements.  (1)  Components  and  Quantities.  The  components  and  the 
quantities  of  the  uniform  military  ration  shall  reflect  military  member  prefer- 
ences and  satisfy  nutritional  requirements.  (2)  Monetary  Value.  The  monetary 
value  of  the  uniform  military  ration  shall  be  equal  to  the  monetary  value  of  the 
ration  in  effect  on  the  day  before  the  effective  date  of  this  order.  (3)  Index.  The 
Secretary  of  Defense  shall  establish,  as  of  the  effective  date  of  this  order,  an 
index  composed  of  a  representative  market  basket  of  items  equal  in  value  to 
the  ration  value.  Subsequent  to  the  effective  date  of  this  order,  and  based 
upon  the  changing  prices  of  food  components  in  the  index,  the  Secretaries  of 
the  military  departments  shall  periodically  redetermine  the  monetary  value  of 
the  ration.  The  Secretary  of  Defense  shall  review  the  index  periodically,  but 
not  less  than  once  a  year,  to  ensure  that  it  reflects  changes  in  food  service 
technology,  scientific  advances  in  nutrition,  the  requirements  of  the  Armed 
Forces  of  the  United  States,  and  the  food  preferences  of  the  enlisted  members. 
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Increases  «r  decreases  in  the  monetary  value  of  the  ration  that  result  from 
changes  in  the  composition  of  the  food  items  making  up  the  index  shall  not 
exceed  2  percent  of  the  ration  value  annually. 

(c)  Regulations.  Under  regulations  of  the  Secretary  of  Defense,  the  Secretary 
of  the  Army,  the  Secretary  of  the  Navy,  and  the  Secretary  of  the  Air  Force  are 
authorized,  for  their  respective  miKtary  departments,  to  prescribe  the  issue  of 
special  allowances  and  such  special  or  supplemental  rations,  defined  by 
component,  quantity,  or  monetary  value,  as  they  may  consider  appropriate. 
Executive  Order  No.  11339  of  March  26, 1967,  is  hereby  revoked. 

Sec.  4.  Correction  of  Title  of  the  Nez  Perce  National  Forest.  Executive  Order 
No.  854  of  June  26,  1908,  is  hereby  amended  by  retitling  the  "Nezperce' 
National  Forest"  the  "Nez  Perce  National  Forest." 

Sec.  5.  This  order  shall  take  effect  immediately. 
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1032 

..58972 

1033 

..58972 

1036 

..58972 

1040 — 

..58972 

1044 

..58972 

1046. 

..58972 

1049 

..58972 

105a 

..58972 

l^^v^><»******  •••••■>■•••*  ••••••••••■ 

.58972 

1065 „ 

..58972 

1068 

„ 58972 

1075 .. — 

..58972 

1076 

..58972 

1079. 

.58972 

1093 

..58972 

1094 

..58972 

1096. 

.58972 

1097 

..58972 

1096 

..58972 

1099 

..58972 

1106 

..58972 

1108 ™.. 

..58972 

1124 

..58972 

1126. 

..58972 

1 1 31 .„ .^ 

..58972 

1134..... 

..58972 

1135 

.58972 

1137 

.58972 

II 
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1136.. 

1139 

1413 

1951.._ 


.58972 
.57296.  58972 

56335 

.58325 
.56474 


•  cm 

78 


1..._ 
2.__ 

10CFR 

171.„ 
1049- 


RuIm: 


CtX. 
600. 


.58685 

.snti 

.S7SB1 


.57587.  57590 
„ 58491 

57803 

— 9DV#^ 


11CFR 

100 


102- 


IKL 


iia. 


9oat 

9002. 


9003- 


9004- 


9005- 


9006- 

9007.- 

901i_ 

9031.-. 

9032... 

9033.... 

9034... 

9035.-. 

9036... 

9037... 

9038... 

9039... 


5657Q 

56570 

.56570,57864 

- 56570 

56570 

.56570 
.56570 
.56570 
.56570 
.56570 
.56570 
.56570 
■56570 
■56570 
.96570 
.56570 
.56570 
.56570 
.56570 
.56570 

56570 

56570 

56570 


12  cm 

201 

709l 


922.. 


58303 

- 56921 

56691.58964 

931 56691,  58964 

932 — 56691.  56929.  58964 

936 58639 

1410 57232 

1510- 57461 


—  57588,  58610 

—  57588,  58610 


206 56949 

225 56949 

Ch.  X 58663 

13  cm 

106 

120. 

14  cm 

39— 56U9-56153.  56462, 

56M9,  57233-57236,  57373. 

67483-57485. 57588,  57590. 

58494 

4a 57570 

61 _ _.._ 56571 

71 56463.  56464,  56931, 

57486. 57799. 57971. 57973. 
56495 

75 57973.  58496 

97 56464,  56571 

1204 57501 


Ch.1 
21._ 
25.... 

39.- 


.96174 
.96606 
.56605 


58174-66177.  67994, 

58002. 56189, 56193. 56328. 
58526,56653.58655 

71 88480.  56481.  88807. 

96851 .  96862. 57866, 57067 

75 56608 

286 57803 


.^^56S44 

56166,  S»)85 


57868 
98953.57868 


453. 


.58330 


17  cm 

.210 


228- 


230 


240- 
27a- 

274. 


30.. 
180- 

240 

249.. 


57237 

57237 

_ 56294 

.96294,  57237 
.57237 
.56154.  56294 
56294 

58527 


.56482 
.57605,58194 
.57605 


18  cm 

2 56544.  572S5.  56644 

11 - 56497 

154 56544,  572S5,  58644 

157™ 56544.  57265,  58844 

271 56466 

284 56544.  57255,  58844 

37S 56544.  57255.  58644 

380 — 56544.  57255.  58844 

381 _ 58498 


19  cm 

101 


57487 


101. 
141. 
142-. 


.56179 
.56608 
.56606 


20  cm 

404 


416- 
655.. 


416 -.. 

21  cm 

3.- —. 

5.. 

23  cm 

140 


.57028.  56845 

57926 

56860 


.56198 


1327. 
Propo 
1212 

24  cm 

86- 
Ch.L 


.58754 
.58758 


56576 

.57255,  57373 


.57486 
.56544 


570 

„  56902 

813 

.  57489 

913 -. 

-..57469 

i7,"""™!ZZT 

-  57869 

ftasA 

81 

5M»a 

203 

207 

56762 

59150 

213 ... 

.56762.59150 

?14    

56156 

215 

22a 

221 

»^i 

59150 

59150 

59150 

59150 

232 

234 

?36  

- 59150 

.56762.59150 
59150 

242 

880 

881 

8«?  

-    ™.  59150 

59150 

59150 

Wi^ 

<»3  

69150 

884 

59150 

885 

886 

887 

59150 

59150 

59150 

961 

-.. 57871 

965 

59150 

25  cm 

Ch.  Ill 

57373 

211 

58734 

212. 

56734 

225 - 

58734 

502 56278 

26  cm 

52 

602 

56282.57373 

„ 58003 

56303 

56303 

1 56545, 

301 

56609,  57374. 

57605.58003 

.56545.  58199 

27  cm 

4 

1 
56199 

28CFR 

0 

1 
56578 

16. 

58304 

542 

56634 

29  cm 

506 

56860 

570 

1910 

2615 

2617 

2676 


.58626 
.57593 
.57977 
.57980 
.57983 


1910 57036 

1 91 5 57036 

1 926 57036 

261 7 5801 4 


30  cm 

202 

206 _. 

210 

212 -. 

915 


.57256 
.57256 
.57256 
.57256 
.56578 


046... 


796._ 
870... 
672- 
673- 
874- 
875- 
876... 
686- 
916-. 


.88846 
.58306 

.57376 
.57376 
.57376 
.57378 
.97878 
.57376 
.97378 
.57378 
.58018 


SI  cm 


?11 , ,-, , 

94091 

800. 

56774 

»cm 

Oi  1 

56179 

247 

96179 

275 - 

286i.... 

- 57964 

_„ 58179 

PST 

wwmi 

290 

5603? 

292a.   

50? 

56595.  57799 

58501 

294 

99^ 

57984 

56178 

297 

„„ 58179 

?9f 

S6IM 

58180 

290 

56501 

310 _ 

<i7«nn 

311 

313 

314 

315.- 

57801 

57801 

.  57801 

57801 

;?17   

.  57802 

3I6   

^Tmo 

319 

fW595 

321 

-....57802 

322.. 

57802 

323 

57803 

719 

57803 

1286 

. 57803 

PrapoMtflW 
199 

.*57496 

33  cm 

117 

330 


.57287.  57490 
59110 


26 

95. „_ 

100 

117 

155 

157 

173 

174— 

175 

177 — 

179 

181 

183..- 


58292 

— ■  56180 

.- 56180 

.56609,56610 

58202 

56284 

S6180 

56180 

56180 

.— 56180 

56180 

56180 

56180 


34  cm 

318 

328 

690 


363 

772. 

36  cm 

228 


■57198 
.56456 

.56811 

.57778 
.59158 


■56155 


1 
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1294-.-. 



58311 

62 

KJUi 

58790 

37  cm 

307 

56157 

38  cm 

3. 

4 

8 

••"••"•"•• 

57985 

57965 

„ 57492 

38  cm 

111_  , 

269 

.56933. 

97724.56658 
57805,57984 

eoz -. 

58856 

Mcm 


3001  ...„., 

40  cm 


.56059 


91 

57288 

52—. 

56158.  56150,  56467. 

57492, 58501 

62 

56320 
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57986 

81 

56694 

12? 

_ 56548 

261.- 

_ _  ...58312 

271 

57593 

rfiTf  ■ 

58859 

721 -.. 

52 -.. 

81 

122. 
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704 
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56470 

.  56485,  58528 
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57144 

57144 
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36 
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43  cm 
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6904 56936 
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6900 57807 
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44  cm 
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301 
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Ch.  XXV... 

46  cm 
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.58205 
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.56322 


25.- 


.58180 


31 

32..... 

39 

362.- 


.96284 
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.97807 

.97298 
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986. 

47  cm 

Ch.  I 56837 

1 56599,  57596,  57806, 

56503 

Z 57808 

13. 98588 

15. 57823 

21- 57586, 57806 

22 56315.  56503 

64 56160 

68. 56160. 97823 

73 56166-56169,  56472, 

58473.58602.56936.56899. 

57290-57294. 58315. 58512. 
58513,58862 

74 56169.  57596.  57806 

78 57586 

8a 57495.  57987 

94 - 57808 

97 56171 


Ch.  I - 57300,  58863 

2. 56611 

22. 58529 

69 57301 

73. 96161.  56182.  56488. 

56490. 57302. 57606.  57608, 

57871. 58207. 58530, 58531. 

56664 

7a 56329 

80 56855.  57501 

90 „ 5661 1 
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328 58315 

352 - 57802.  5831 5 

950 —  57824 

952 57824 

970 57824 

1631 97496 

1652. 57496 

1615 96881 
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1804 - 98869 

1 87a — 58865 


48  cm 
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173 
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1313...... 
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58320 
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541 
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571 

98S43 
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1192.-. 

SO  cm 

16, 

^ft^ 

17 

983K.  97944 

32.._ 

, ffiao 

33.  

ff<#f 

2ia 

98809 

999 

98818 

227.- 

.  .  ,  .  98i#4 

247 

4ff«M 

285 

..    .             ^BMA 

29a 

.  .     sMtaj 

301 

611 

97284 

641 

9**88.  IS  IBB 

fiA3  

98883  98321 

672 

^tf^  Vfff 

fMKF 

«as«« 

12...-  . 

„...  $787? 

13.  .„-. 

...  57872 

14 —57502.57872 

17 56344,  56491.  S888^ 

57503, 58020. 58026. 56332- 

58348,  58664,  58804.  58869 

20                  .<^A7^ 

21 

57872 

Ch.  VI... 

222 

611 

646 

_ 58214 

56531,58666 

57302 

652 

58537 

672 - 

875 

681 

-56366.56623.56214. 

58A6R 
-56355,  56623.  58214. 

58531 
S8029 

LIST  OF  PUBLIC  LAWS 

971 96323.  5884a  58613 

572 57830 


This  is  a  contlnmng  list  of 
public  NIs  from  the  current 
saesion  of  Congrees  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  ••PLUS"  (PubRc  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Fedaral 
RegMar  but  may  be  ontoced 
in  individual  pamphfet  form 
(referred  to  as  "slip  laws") 
from  tt>e  Superintendent  01 
Docun>ents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

HJ.  Ra*.  I4e/Pab.  L.  I8t- 
186 

Designating  November  10. 
1991,  as  "National 


Phianttvopy  Day".  (Nov.  18, 
1881:  105  Stat.  1070:  1  page) 
Piieac  S1.00 
Laal  Uil  November  II,  1991 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 
AXQiCi  *  Chvg9  four  ontor. 

Please  TVpe  or  Print  (Form  is  aligned  for  typewriter  use.)  T*  *«  y«"«"  o"*"*  »^  toqulri«-(2a2)  2lS-2S2f 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Informatioa  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Q«y 

.Stock  Number 

Title 

Price 
Each 

Ibcal 
Price 

1 

021-602-00001-9 

CataloK-Bestselling  Government  Books 

FREE 

FREE 

, 

Ibtal  for  Publications 

(Company  or  penooal  name) 

(Please  type  or  print) 

(Additional  address/anention  line) 

(Street  address) 

(City,  Stale,  ZIP  Code) 
(                ) 

Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
LJ  VISA  or  MasterCard  Account 


n 


m 


(Daytime  phone  inchiding  area  code) 

Mai  Tk  Superintendent  of  Documents 
Government  Priming  Office 
Wehingtoo,  DC  20402-9325 


(Credit  card  expiratiOQ  date)        ^*^-^  JW"  M  your  order! 


(Signature) 


(( 


t: 


1(1  .f  •  '■'    .  K'lf  ()  ;,.t  I  ;    •    J  >'      I 


y\ 


!•»  t>r  ' '  \ 


I  1 1  » 1 1 '. 


\iit    ,.> 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

CUDK:  Rtviaod  \umury  1.  IMt 
SUPPLEMENT:  Ravlssd  Januaiy  1, 19tl 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  ftom  agency  regulations,  is  desigited  to 
•aaiat  anyone  with  Federal  recordkeepiitg 
obligations. 

Thm  varioua  abetiacu  la  the  GUIDE  tell  the 
user  (1)  what  noords  must  be  kept.  (2)  who  onut 
keep  them,  and  (3)  bow  loitg  they  must  be  kept. 

The  GUIDE  is  fonnatled  and  naaabered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  o/  Docuntents, 
U.S.  Government  Printing  O^Ffce, 
Washington,  DC  20402-9325. 


SuperiBteodent  of  DocumenU  Publication  Order  Fonn 


Order  Proceseing  Code:  *6788 

DYES 


T»fM 


CMaiM  irour  oitf*r. 

IV99fl 


A  please  send  me  the  following  indit»ted  publication: 

.copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00020-7  at  $12.00  each, 
.copiai  of  the  1901  SUPPLEMENT  TO  THE  GUIDE,  8/N  06»-000-0009»-0  at  $1.50  each. 


((Company  or  personal  nante) 


1.  The  total  cost  of  my  order  ia  t  (International  cuitomera  pleaae  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  0/91.  After  this  date,  pleaae  call  Order  and  Information 
Deak  at  202-783-3238  to  verify  pricea. 
Pleaae  Type  or  Print 

'  3.  Please  choose  method  of  payment: 

LJ  Chetit  payable  to  the  Superintendent  of  Dpomwnts 
"  '  D  GPO  Deposit  Account  I  I  I  I  I  I  T1-n 
._^            n  VISA  or  MasteiCard  Account 

_^__      III Ill n 

,_    ..  Tmmk  jwm  jot  y9w  orwtrf 

(Credit  card  expiration  date) 


(Additional  address/attention  line) 


(Street  addniss) 
(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code)  

(Signature) 

4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Offtce,  Washington,  DC  20402-932S 


WM 


Public  Laws 


102d  CongrMS,  Itt  Session,  1991 


Pamphlet  prints  of  puMic  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactn>ent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  102d  Congress,  Ist  Session.  1991. 

Hndividual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington.  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 


*6216 


I I    JL  CjiJ  m  please  send  me 

for  $1 19  per  subscription. 

1.  The  total  cost  of  my  order  is  $_ 


Superintendent  of  Documents  Subscriptions  Order  Form 

C/MfBf*  yourordf. 
/ft  Msy/ 

Ta  tax  your  tr&tn  ami 


Intematioaal  customers  please  add  23% 
Please  Type  or  Print 


i-a«z)  rt$-mi9 
subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress.  1st  Session,  1991 

.  All  prices  include  regular  domestic  posuge  and  handling  and  are  subject  to  change. 


2. 


(Company  or  persooal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Cod^ 

i L 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account  I  I  I  I  I  I  I  l-TI 
LJ  VISA  or  MasterCard  Account 

I  I  I  I  I  I  M  I  I  I  I  I  I  I  I  I  |-m 

Thank  you  for  your  order! 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mafl  To:  Superu«endent  of  Documents.  Government  Printing  Office.  Washington.  D.C.  20402-9371 


■Wl 


rr: 


■  „■•■  1  ■ '  "t'' ' 


.|:»i. 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  FMeral  Regulations 


L-Jr:.  .■■■ 


a*«'»s3    SfisiSiE''"-' 


Is- 


•I* 


Ttw  F«d««l  ftogteler.  publistwd  dally,  la  tfw  offldai 
publication  tor  notifying  tha  public  o(  propoaad  and  final 
ragulationa.  NIattwiooltoryoutouaato  partldpata  In  tha 
rulafnaking  procaaa  by  oommanting  on  ttia  propoaad 
ragulatlona.  And  It  kaapa  you  up  to  data  on  the  l^adaral 
ragulations  currantly  in  affact. 

Mailed  monthly  aa  part  of  a  Fadaral  flaglatar  aubacriptlon 
are:  the  LSA  (Uat  of  CFR  SacUona  Affactad)  which  laada  uaara 
of  the  Coda  d  FadarH  WagutoMona  to  amendatory  actlona 
publlahad  in  the  daily  Padaral  Hagtotar;  and  the  cumulatlva 


The  Coda  of  Fadaral  Wagulllowa  (CFR)  oomprtsing 
approxInfMlaiy  196  votumaa  oonlaina  tha  annual  oodiftoation  of 
the  final  ragulattona  prtntad  In  tha  Ndaral  Ragtolw.  Each  of 
tha  SO  titlaa  ia  updated  annually. 

Individual  ooplaa  ara  aaparataly  pricad.  A  prioa  Hal  of  ourrani 
cm  votumaa  appears  both  m  tha  Fadaralllatlalar  aaoh 
Monday  and  tha  monthly  LtA  (Ual  of  Cm  Sacttona  Affactad). 
Prtoa  Iriqulrlaa  may  ba  made  to  tha  Suparlntandant  of 
Doountania,  or  tha  Otfloa  of  tha  Fadaral  Raglaiar. 


Sup«rlnttnd«nt  of  Docum«ntt  Subscription  Ord«r  Form 


Ordw  froGMUni  CodK 

*6463 


I I  X  JfiOy  please 


CfMrae  your  ofcfer. 


mmmim m-mt  Hm mo im  •  t« ».n. 

1  ms,  wiv^*ras^  | 


^_t340  tor  ona  year 
tITO  for  alx-montha 

^  24  X  Mtofoftona  Focmai* 

t19S  for  ona  year 

"".50  for  alx-montha 


send  me  the  following  indicated  subscriptions: 

*  Oooe  of  FeoecM  ReQuwtiono 
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Papayas  from  Hawaii,  59205 

Arms  Control  and  Disarmament  Agency 
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Energy  Department 
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Regulatory  Commission 

NOTICES 
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Cintichem.  Inc.,  59252 
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MASSPOWER,  59281 

Salmon  Resources  Ltd.,  59282 

Tenaska  Gas  Co.,  59283 

TranAm  Energy  Inc.,  59228 
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changes.  59238 
Toxic  substances: 
Acrylamide  and  N-methylolacrylamide  grouts;  ban 
Hearing.  59239 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
59284.  S928S 
(2  documents) 
Air  quality  criteria: 
Oxides  of  nitrogen:  external  review  draft  availability, 
59285 
Superfund  program: 
Hazardous  substances  priority  list  (toxicological  profiles): 
correction.  59331 
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Ordnance  Research.  Inc.  Site.  FL.  et  al..  59286 
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PROPOSED  RULES 
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Meetings: 

Aeronautics  Radio  Technical  Commission.  59320.  59321 
(3  documents) 

Aviation  Rulemaking  Advisory  Committee.  59322 
Passenger  facility  charges:  revenue  use  applications: 

Savannah  International  Airport.  GA.  59322 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
59286 
(2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act.  59326 
Natural  Gas  Policy  Act: 
Self-implementing  transactions.  59253,  59263 

|2  documents) 
State  jurisdictional  agencies  tight  formation 
recommendations:  preliminary  findings — 
Texas  Railroad  Commission,  59272 
Applications,  hearings,  delerwinations.  etc.: 
Ace  Co.  et  al..  59272 


Algonquin  Gas  Transmission  Co.,  59275 

Amoco  Production  Co.  et  al..  59275 

Duke  Power  Co..  59277 

Gas  Gathering  Corp.;  correction.  59330 

Granite  State  Gas  Transmission.  Inc..  59279 

Great  Lakes  Gas  Transmission  Limited  Partnership.  59279 

Mississippi  River  Transmission  Corp.,  59280 

Phillips  Natural  Gas  Co..  59280 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Livingston  County.  MI.  59323 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  59287 
Fish  and  Wildlife  Service 

NOTICES 

Marine  mammal  permit  applications.  59295 

Food  ar>d  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
SmithKline  Beecham  Animal  Health;  correction.  59331 
NOTICES 

Human  drugs: 
New  drug  applications — 
Rorer  Pharmaceutical  Corp.;  approval  withdrawn.  59288 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Small  business  and  small  disadvantaged  business 
concerns;  subcontracting  plans  review.  59220 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Care  Financing  Administration; 
Public  Health  Service 
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FY  rates 
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PROPOSED  RULES 
Medicare: 
Accrual  basis  of  accounting  policy;  clarification 
Correction,  59240 
NOTICES 
Medicare: 
Physician  fee  schedule  update  (1992  CY)  and  performance 
standard  rates  of  increase  (1992  FY).  59813 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
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Indian  Affairs  Bureau 

PROPOSED  RUUS 

Tribal  government: 
American  Indian  group  existing  as  Indian  tribe, 
procedures  to  establish 
Meetings,  59844 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  National  Park  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 
Compensated  intercorporate  hauling  operations; 
correction,  59332 

Railroad  services  abandonment: 
Louisiana  &  Delta  Railroad,  Inc.:  correction,  59332 
Oregon,  California  ft  Eastern  Railway  Co.,  59297 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haaith  Inapectton 
Sarvica 

7CFRPart31S 

[Docket  No.  9V139] 

Papayaa  From  HawaU 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service. 
action:  Final  rule. 


aUMNUUtv:  We  are  amending  the 
"Hawaiian  Fruits  and  Vegetables" 
regulations  to  remove  the  "double  hot 
water  dip"  as  an  approved  quarantine 
treatment  for  papayas  intended  for 
movement  from  the  State  of  Hawaii  to 
other  parts  of  the  United  States.  This 
action  is  necessary  to  reduce  fhe  risk  of 
the  spread  of  pests  that  are  not  widely 
prevalent  or  distributed  within  and 
throughout  the  United  States. 
EFFBCnVE  OATR  July  1. 1992. 
FOR  FURTHCR  INFORMATION  CONTACT: 
David  R.  Reeves,  Operations  Officer, 
Port  Operations,  PPQ,  APHIS.  USDA, 
Room  635.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
301-436-8295. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  resgarding  fruits  and 
vegetables  from  Hawaii  (contained  in  7 
CFR  318.13  through  318.13-16  and 
referred  to  below  as  the  regulations), 
quarantine  the  State  of  Hawaii  and 
regulate  the  interstate  movement  from 
Hawaii  of,  among  other  things,  papayas 
in  a  raw  or  unprocessed  state.  The 
regulations  require,  as  a  condition  of 
interstate  movement  from  Hawaii,  that 
papayas  be  treated  with  an  approved 
treatment  specified  in  the  regulations. 
The  approved  treatments  destroy  the  life 
stages  of  the  Mediterranean  fruit  fly 
[Ceratitis  capitala  (Wied.)).  the  melon 


fly  [Dacus  cucurbitoe  (Coq.)],  and  the 
Oriental  fruit  fly  [DacuB  dorsalis 
(Hendel)).  The  fruit  flies,  commonly 
referred  to  as  "Trifly,"  infest  Hawaii  but 
not  the  rest  of  the  United  States. 

On  August  13, 1991,  we  published  In 
the  Federal  Register  a  proposed  rule  (56 
FR  38351-38352.  Docket  No.  91-077).  in 
which  we  proposed  to  remove  the 
double  hot  water  dip  treatment  as  an 
approved  treatment  for  papayas  from 
Hawaii.  We  solicited  comments 
cofweming  the  proposed  rule  for  a  30- 
day  comment  period  ending  September 
12, 1991,  and  received  7  comments 
during  that  period.  The  commenters 
included  a  State  department  of 
agriculture,  a  papaya  industry 
association,  and  five  members  of  the 
Hawaiian  processing  and  packing 
industry.  One  commenter  supported  the 
proposed  rule  as  written.  Two 
commenters  requested  that  elimination 
of  the  double  hot  water  dip  treatment 
not  be  made  effective  until  July  1992. 
Another  commenter  requested  that  the 
proposed  regulations  not  be  made 
effective  until  February  1993.  One 
commenter  recommended  in  general 
that  the  Hawaiian  papaya  industry  be 
allowed  as  much  time  as  necessary  to 
convert  to  alternative  methods  of 
treatment. 

All  of  the  commenters  requesting  a 
speciBc  delay  in  the  effective  date  are 
members  of  tiie  Hawaiian  processing 
and  packing  industry.  None  of  these 
commenters  presented  objections  to  die 
proposal  itself,  but  each  stated  that 
additional  time  is  necessary  to  make 
operational  the  equipment  needed  for 
alternative  methods  of  treatment 

Two  pther  commenters,  both  members 
of  the  Hawaiian  processing  and  packing 
industry,  stated  that  implementation  of 
the  proposed  provisions  should  not  be 
delayed.  Tliese  commenters  indicated 
that  their  own  facilities  would  be  able  to 
use  an  alternative  method  of  treatment 
by  January  1992,  and  that  it  would  be 
unfair  to  provide  other  facilities 
additional  time  to  convert. 

We  recognize  that  acquiring, 
installing,  and  testing  alternative 
treatment  systems  can  require  a 
significant  amount  of  time  and  a 
substantial  investment  and  agree  that 
affected  facilities  should  be  given  a 
reasonable  period  to  convert  to  these 
systems.  Based  on  the  information 
available  to  us  regarding  the  time 


necessary  to  install  new  systems,  we 
consider  the  period  through  June  30, 
1992,  to  be  sufficient  for  facilities  to 
convert  to  alternative  methods  of 
treatment  We  are  therefore  making  the 
provisions  of  this  final  rule  effective  as 
ofjuly  1.1992. 

Both  of  the  commenters  who  opposed 
a  delay  in  implementation  of  the 
proposed  regulations  stated  that  an 
extended  delay  would  cause  an 
imacceptable  pest  risk.  In  o\ir  proposal, 
we  stated  that  although  the  double  hot 
water  dip  treatment  is  effective  when 
carried  out  as  approved,  we  frequently 
have  insufficient  personnel  to  monitor 
each  step  of  the  treatment  to  ensure  that 
all  safeguards  are  maintained.  That 
situation  would  continue  to  be  the  case 
if  the  double  hot  water  dip  were 
retained  indefinitely  as  an  approved 
treatment.  However,  based  on  our 
experience  monitoring  the  Hawaiian 
papaya  industry  and  on  comments 
received,  we  have  determined  that 
certain  of  die  treatment  facilities  in 
Hawaii,  in  anticipation  of  an  eventual 
removal  of  the  double  hot  water  dip  as 
an  approved  treatment  will  have  the 
capability  to  use  alternative  treatments 
by  early  1902.  With  this  reduction  in  the 
use  of  the  double  hot  water  dip 
treatment  we  are  confident  we  will  be 
able  to  monitor  adequately  those 
facilities  still  using  the  treatment  during 
the  time  it  will  take  them  to  convert  to 
alternative  treatments. 

One  of  the  oommeoters  opposing  a 
delay  stated  that,  during  the  last  4  years, 
close  to  117,000  Uve  fruit  fly  larvae  have 
been  entered  into  the  United  States  as  a 
result  of  our  allowing  the  double  dip  hot 
water  treatment  and  that  any  delay  in 
eliminating  the  treatment  would 
therefore  be  unacceptable.  We  do  not 
agree.  As  we  noted  in  our  proposal, 
quality  control  inspections  have  twice 
discovered  fruit  flies  that  appear  to  have 
survived  the  double  hot  water  dip 
treatment  possibly  due  to  our  inability 
to  monitor  each  step  of  the  process. 
While  these  incidences  represent  an 
unacceptable  pest  risk,  they  do  not 
suggest  that  a  large  number  of  fruit  flies 
are  moving  interstate  from  Hawaii  due 
to  our  allowing  the  treatment  As  we 
discussed  above,  we  are  confident  of 
our  ability  to  adequately  monitor  the 
treatment  through  June  30. 1992. 
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Comments  Addressing  the  Economic 
Impact  of  the  Proposed  Rule 

One  commenter  disagreed  with 
certain  of  the  data  we  included  in  our 
discussion  of  the  potential  economic 
impact  of  the  proposed  provisions.  In 
our  proposal,  we  projected  that  each 
Hawaiian  papaya  treatment  facility  that 
converts  to  alternative  means  of 
treatment  would  realize  an  annual 
savings  of  between  $106,950  and 
$191,800,  due  to  lower  per  unit  costs  for 
treatment.  We  stated  that  part  of  this 
savings  would  result  from  elimination  of 
the  need  for  State  inspection  and  fruit 
sorting  before  treatment  of  the  papayas. 
The  commenter  stated  that  we 
overestimated  this  savings,  because 
State  inspectors  would  continue  to  carry 
out  inspections  as  part  of  a  Hawaiian 
"grade  and  size"  inspection  program. 

In  assessing  the  potential  savings  to 
the  Hawaiian  papaya  industry  from  the 
proposed  provisions,  we  considered 
those  costs  that  are  the  result  of  APHIS 
regulations.  Be  eliminating  the  need  to 
inspect  for  degree  of  ripeness,  we  are 
eliminating  a  regulatory  cost  We  view 
this  cost  reduction  as  being  separate 
from  the  issue  of  whether  State 
inspectors  might  continue  to  carry  out 
inspections  for  other  reasons. 

In  our  proposal  we  stated  that  the 
need  to  convert  to  alternative  treatment 
methods  would  require  four  papaya 
quarantine  treatment  facilities  in  Hawaii 
to  install  new  treatment  units.  We  based 
our  estimate  of  total  cost  to  the  industry 
on  this  number  of  new  units.  One 
commenter  disagreed  with  our 
projection  that  four  new  units  would  be 
necessary  and  estimated  instead  that  at 
least  eight  new  units  would  be  required. 
We  acknowledge  that  total  costs  to  the 
industry  would  be  higher  than  we 
projected  if  a  company  chooses  to 
construct  more  than  one  dual  treatment 
facility,  and  we  have  included  a 
statement  to  that  effect  in  our  discussion 
of  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  in  this 
document 

The  same  commenter  disagreed  with 
data  we  published  in  our  proposed  rule 
regarding  the  amount  of  fresh  papaya 
shipped  from  Hawaii  to  the  United 
States  mainland  in  1990.  The  commenter 
submitted  different  data  based  on 
shipment  records  taken  from  inspection 
certificates  from  the  Federal/State 
Inspection  Service  of  the  Hawaii 
Department  of  Agriculture.  The  data  we 
published  was  supplied  by  the  United 
States  Department  of  Commerce.  In 
order  to  accommodate  the  difference 
between  the  information  from  the  two 
sources,  in  this  document  we  use  a 


range  to  indicate  the  amount  of  papaya 
shipped  and  related  data. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  nde  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  1990.  between  19.8  and  24.9  million 
pounds  of  Hawaiian  papayas  were 
shipped  to  the  United  States  mainland, 
representing  between  34.2  and  43.2 
percent  of  total  Hawaiian  papaya 
production,  with  an  estimated  value  of 
between  $4.9  and  $6.6  million. 

Seven  companies  currently  operate 
papaya  quarantine  treatment  facilities 
in  Hawaii.  Three  of  these  companies  do 
not  use  the  double  hot  water  dip 
treatment  and  will  not  be  impacted  by 
the  rule  change.  The  remaining  four 
companies  currently  use  the  double  hot 
water  dip  treatment  method,  two  of 
them  exclusively.  We  expect  these 
companies  to  replace  their  double  hot 
water  dip  facilities  with  units  that  have 
the  capability  to  treat  papayas  with  both 
the  vapor  heat  treatment  specified  in  7 
CFR  318.13-4b  and  the  high  temperature 
forced  air  treatment  specified  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual.  Having  access  to  a 
unit  with  vapor  heat  capabilities  is  an 
added  advantage,  because  vapor  heat  is 
the  only  quarantine  treatment  approved 
by  Japan  for  fresh  papaya  shipments  to 
that  country.  The  dual  units  are  less 
costly  to  construct  and  more  cost 
efficient  to  operate  than  units  for 
irradiation,  the  other  approved 
treatment,  specified  in  7  CFR  318.13-4g, 
for  papayas  from  Hawaii. 

The  estimated  cost  of  constructing  a 
new  dual  facility  will  range  between 
$200,000  and  $300,000.  The  actual  price 
will  vary  depending  on  location  and 
treatment  capacity.  Therefore,  the  total 
cost  of  construction  will  range  between 
approximately  $0.8  million  and  $1.2 
million  for  the  Hawaiian  papaya 
industry.  Total  construction  costs  will 
be  higher  if  a  company  chooses  to 


construct  more  than  one  dual  treatment 
facility. 

Conversely,  in  the  long  nm  the 
Hawaiian  papaya  industry  will  beneHt 
from  lower  treatment  costs,  including 
lower  labor  expenditures  for  inspection, 
by  converting  to  dual  facilities.  Only 
papayas  V4  or  less  ripe  may  be  treated 
with  the  double  hot  water  dip  method. 
This  requires  that  labor  be  hired  to  sort 
papayas  into  groups  according  to  a 
"ripeness  index."  At  present.  State 
inspectors  monitor  industry  compliance 
with  the  ripeness  index.  With  the 
elimination  of  the  double  hot  water  dip 
method.  State  inspection  and  fruit 
sorting  will  no  longer  be  necessary  to 
monitor  compliance  with  the  ripeness 
index.  However.  Federal  inspection  and 
monitoring  will  still  be  required  during 
and  after  treatment  and  prior  to 
shipment  to  the  mainland.  We  estimate 
that  each  company  that  converts  to  a 
dual  facility  will  realize  an  annual 
savings  of  between  $106,950  and 
$191,800  over  the  use  of  the  "double  hot 
water  dip"  treatment.  Assuming  a 
discount  rate  of  10  percent  to  perpetuity, 
the  companies  we  expect  to  convert  to  a 
dual  facility  will  be  expected  ultimately 
to  save  between  $1,069,500  and 
$1,918,000  over  their  current  treatment 
costs. 

The  cost  of  the  rule  change  will  be 
approximately  $8,200  to  $193,050  in  the 
first  year  per  company  that  builds  a  dual 
facility.  This  represents  the  construction 
costs  of  new  quarantine  treatment 
facilities,  minus  approximately  $106,950 
to  $191,800  in  fyst-year  savings  due  to 
lower  per  unit  treatment  costs.  In  the 
long-run,  construction  costs  for  new 
quarantine  treatment  facilities  will  be 
offset  by  savings  generated  by  the 
reduced  per  unit  cost  of  quarantine 
treatment. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 
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list  of  SubiecU  in  7  CFR  Part  318 

Agricultural  commodities,  Guam. 
Hawaii,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture).  Puerto  RiiDO. 
Quarantine.  Transportation.  Virgin 
Islands. 

Accordingly,  we  amending  7  CFR  part 
318  as  follows: 

PART  318— HAWAHAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows:  ,    . 

Authority:  7  U.S.C.  ISObb,  150dd.  ISOee, 
ISOff.  161.  162, 16««.  167:  31  U.S.C  8701:  7 
CFR  2.17. 2.51.  and  371.2(c). 

S31«.13-1    (Amended] 

2.  In  part  318.  Subpart — Hawaiian 
Fruits  and  Vegetables,  {  318.13-1,  the 
definition  of  "Comphance  agreement"  is 
amended  by  removing  the  references  to 
"§  318.13-4g"  and  "{  318.13-4h"  and  by 
adding  in  their  place  references  to 

"5  318.13-4r'  and  "5  318.13-4g", 
respectively. 

§31S.134f    [ftomovMt] 

§;  318.13-4S,  31«.13-4h    [Redeeignated  as 
:§  318.13-41  and  318.13-4g] 

3.  In  part  318,  Subpart — Hawaiian 
Fruits  and  Vegetables.  3  318.13-4f  is 
removed  and  SS  318.13-4g  and  318.13-4h 
are  redesignated  as  SS  316.13-4f  and 
318.13-4g,  respectively. 

Done  in  Washingtoa  DC  this  20tfa  day  of 
November  1991. 

Robert  Malland. 

Administrator,  Animal  aad  Health  Iitspection 

Service. 

(PR  Doc.  91-28278  Filed  11-22-OT:  &4S  am] 
ilLUNeCOOC  S4t«-»4-M 


Agricultural  Stabilization  and 
Conservation  Servio* 

7  CFR  Part  780 

Appeal  Regulations 

AOCNCICS:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation,  USDA. 
action:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
changes  made  by  the  Food.  A^culture, 
Conservation,  and  Trade  Act  of  1990 
(the  Act),  (enacted  November  28. 1990) 
which  amended  Title  IV  of  the 
Agricultural  Act  of  1949  with  respect  to 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS) 
administrative  appeals  process.  This 
rule  amends  the  ASCS  appeal 
regulations  at  7  CFR  part  780  to:  (1) 
Provide  for  the  establishment  of  a 


National  Appeals  Division  (NAD)  within 
die  ASCS:  (2)  establish  the  authority  for 
the  director  of  NAD  to  issue  final  appeal 
determinatioos;  and  (3)  provide  specific 
procedures  for  filing  requests  for 
reconsideration  and  appeals  to  county 
and  State  Agricultural  Stabilization  and 
Conservation  (ASC)  Committees  (county 
and  State  comiBittees)  and  NAD. 
DATa:  Effective  date:  This  interim  rule 
shall  be  ^ective  November  25. 1991. 
Comments  must  be  received  on  or 
before  December  26, 1991  in  order  to  be 
assured  consideration. 
ADORCSSES:  Send  comments  on  this 
interim  rule  to  Director.  Appeals  Staff, 
Agricultural  Stabilization  and 
Conservation  Service.  United  States 
Department  of  Agriculture.  PO  Box  2415. 
Washington.  DC  20013.  All  written 
submissions  made  pursuant  to  this  nde 
will  be  available  for  further  inspection 
in  room  2741.  South  Building.  USDA, 
between  the  hours  of  8:15  a  jn.,  and  4:45 
p.m.  Monday  through  Friday. 

POR  fURTHER  INFORMATION  CONTACT! 

Carolyn  A.  Burchetl.  Director.  Appeals 
Staff.  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture.  PO  Box  2415, 
Washington,  DC  20013.  Telephone:  (202) 
720-5533. 

SUPPLEMENTARY  INPORMATION:  This 
interim  rule  has  been  reviewed  under 
USDA  procedures  which  implement 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  detennined  that  this  notice 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  Government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  in 
domestic  or  export  maricets. 

The  Executive  Vice  President  of  CCC 
(Administrator  of  ASCS)  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of 
participating  individuals  and  entities 
because  the  procedure  set  out  in  this 
rule  would  not  increase,  but  would 
decrease,  the  time  and  paperwork 
necessary  to  process  an  appeal. 

It  has  been  detennined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment.* 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 


which  requires  intergovenunentai 

consultatian  with  State  and  local 
officials.  See  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
2911S  flune  24, 1983). 

The  information  collections  required 
by  this  rule  have  been  approved  for  use 
throu^  September  30, 1994,  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  No.  0560-0137.  Public 
reporting  burden  for  these  collections  is 
estimated  to  average  2  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Department 
of  Agriculture.  Clearance  Officer,  OIRM. 
Room  404-W,  Washington,  DC  20250; 
and  to  ti>e  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(OMB  No.  0560-0137),  Washington,  DC 
20503. 

This  interim  rale  is  effective  upon 
publication  in  the  Federal  Registar  since 
the  changes  made  by  this  rule  will 
provide  enhanced  administration  of  the 
ASCS  appeal  system  without  adverse 
impact  on  affected  parties.  However, 
comments  are  requested  and  will  be 
taken  into  consideration  in  developing 
the  final  rule. 

BACtcOROIiNO:  Section  8(b]  of  the  Soil 
Conservation  and  Domestic  Allotment 
Act  as  amended  (16  U.S.C.  590h(b)), 
provides  for  the  establishment  of  "local 
and  State  committees"  to  be  used  in 
carrying  out  the  provisions  of  that  act 
These  local  committees  are  commonly 
referred  to  as  county  committees. 
County  and  State  committees  have  been 
used  extensively  in  the  past  to 
implement  various  other  programs  that 
are  conducted  by  CCC  and  the 
Department  of  Agriculture,  including  the 
price  support  and  production  adjustment 
programs  of  CCC  The  method  for 
selecting  these  committees  and  their 
general  duties  are  set  forth  at  7  CFR  part 
7. 

A  major  function  of  county  and  State 
committees  is  to  serve  as  a  decision 
making  and  reviewing  authority  with 
respect  to  the  implementation  and 
administration  of  the  various 
conservation,  price  support,  and 
production  adjustment  programs. 
Included  in  this  function  is  the 
participation  of  county  and  State 
committees  in  the  administrative  appeal 
process  that  is  made  available  to 
producers  who  believe  that  an 
erraoeow  determination  concerning 
their  participation  in  sudi  a  program  has 
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been  made.  The  administrative  appeal 
process  is  set  forth  at  7  CFR  part  780. 
These  regulations  provide  that  if  a 
producer  is  dissatisfied  with  the  initial 
determination  by  either  the  county  or 
State  committee  such  producer  may 
request  that  the  determination  be 
reconsidered  by  the  authority  which 
issued  the  initial  determination.  If  the 
producer  is  dissatisfied  %vith  this 
subsequent  determination,  an  appeal 
may  be  filed  with  the  next  higher 
reviewing  authority.  Under  the  previous 
regulation  the  Deputy  Administrator. 
State  and  County  Operations  (DASCO). 
was  the  final  reviewing  authority. 

Under  this  interim  rule  an  appeal 
determination  of  a  State  committee  or 
an  initial  determination  rendered  by 
DASCO.  or  any  other  employee  or  agent 
of  ASCS  or  CCC,  may  be  appealed  to 
NAD  which  constitutes  the  Hnal  level  of 
appeal. 

Throughout  this  ap(>eal  procedure,  the 
producer  pursuing  the  appeal  is  entitled 
to  an  informal  hearing.  Upon  appeal  the 
appropriate  county  or  State  committee 
or  NAD  will  convene  a  hearing  in  which 
the  appellant  is  provided  the 
opportunity  to  present  relevant  facts 
and  evidence. 

This  interim  rule  amends  7  CFR  part 
780  in  several  respects  for  clarity  and 
deletes  obsolete  references.  This  interim 
rule  also  makes  editorial  changes  to  all 
sections  of  7  CFR  part  780  and 
reorganize  the  information  in  a  more 
logical  sequence.  The  following  is  a 
summary  of  the  major  amendments 
made  by  this  interim  rule. 

Section  780.1  is  amended  to  conform 
to  changes  required  under  the  Act  and 
establish  the  effective  date  for  changes 
required  in  the  appeal  process. 

Section  780.2  is  amended  to  specify 
that  the  provisions  of  this  part  are 
applicable  to  any  determinations  made 
by  county  or  State  committees.  DASCO 
and  any  other  employee  or  agent  of 
ASCS  or  CCC.  Appealable  issues  are 
also  specified  in  this  section. 

Section  780.3  is  expanded  to  include 
additional  definitions  for  terminology 
used  in  this  part,  including  new 
definitions  for  changes  required  under 
the  Act. 

Section  780.4  through  780.6  are 
reserved  for  future  use. 

Section  780.7  provides  for 
reconsideration  by  a  county  committee, 
appeal  of  the  county  committee 
determination  to  the  State  committee, 
and  reconsideration  by  the  State 
committee. 

Section  780.8  is  added  to  specify 
conditions  under  which  an  appeal  may 
be  filed  with  NAD. 


Section  780.9  specifies  the  general 
procedure  for  appeal  hearings  before  the 
county  and  State  committees  and  NAD. 

Section  780.10  through  780.14  are 
reserved  for  future  use. 

Sections  780.15  and  780.16  specify  the 
applicable  time  limitations  and  requisite 
form  for  filing  an  appeal. 

Section  780.17  sets  forth  the  purpose 
and  effect  of  appeal  determinations  by 
either  the  county  or  State  committee  or 
NAD.  Section  780.17  also  specifies  those 
technical  decisions  and  determinations 
based  on  mathematical  calculations 
which  are  not  appealable. 

Section  780.18  specifies  when  a 
hearing  can  be  reopened  at  the 
discretion  of  ASCS  for  good  cause. 

Section  780.19  is  added  to  specify  the 
additional  requirements  for  proceedings 
for  appeals  to  NAD  included  in  the  Act 
with  respect  to  the  duties  and 
responsibilities  of  the  Director,  including 
the  authority  to,  if  appropriate,  require 
the  attendance  of  witnesses  and 
production  of  documentary  evidence  by 
subpoena.  This  section  also  specifies  the 
authority  of  the  Director  to  issue  final 
determinations. 

Section  780.20  is  added  to  specify  the 
conditions  under  which  a  participant 
may  request  the  Director  of  NAD  to 
subpoena  attendance  of  witness  or 
production  of  documentary  evidence. 

Sections  780.21  and  780.22  are 
reserved  for  future  use. 

Section  780.23  essentially  restates  the 
authority  of  the  Administrator  of  ASCS 
or  the  Executive  Vice  President  of  CCC 
to  review  and  in  any  way  modify  any 
determination  by  a  county  or  State 
committee.  New  provisions  are  included 
in  this  section  to  allow  either  the 
Administrator  of  ASCS  or  the  Executive 
Vice  President  of  CCC  the  authority  to 
review  and  in  any  way  modify 
determinations  by  the  Director  of  NAD. 

List  of  Subjects  in  7  CFR  Part  780 

Administrative  practices  and 
procedures. 

Interim  Rule 

Accordingly,  7  CFR  part  780  is  revised 
to  read  as  follows: 

PART  780-APPEAL  REGUU^TIONS 

780.1  General  statement. 

780.2  Applicability. 

780.3  Definitions. 
780.4-780.8    fReserved). 

780.7  Reconsideration  and  appeals  with 
county  and  State  committees. 

780.8  Appeal  to  National  Appeals  Division. 

780.9  Appeal  hearing  procedure. 
780.10-780.14    (Reserved!. 

780.15    Time  limitations  for  filing  requests 
for  reconsideration  or  appeals. 


3CC- 

780.16  Form  of  request  for  reconsideration 
or  appeal. 

780.17  D>elermination. 

780.18  Reopening  of  hearing. 

780.19  Procedure  for  appeals  to  the  National 
Appeals  Division. 

780.20  Participant  request  for  exercise  of 
subpoena  powers. 

780.21-780.22     |  Reserved}. 

780.23  Delegation  of  authority. 

780.24  OMB-control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Authority:  7  U.S.C.  1433e:  15  U.S.C.  714b 
and  714c:  16  U.S.C.  590h. 

1 780.1    General  statement 

This  part  sets  forth  the  regulations  to 
provide  for  an  administrative  appeal 
process  for  adverse  determinations 
issued  with  respect  to  programs  which 
are  administered  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  These  programs  also  include 
programs  administered  by  ASCS  on 
behalf  of  the  Commodity  Credit 
Corporation  (CCC)  and  are  generally  set 
forth  in  Chapters  VII  and  XIV  of  this 
title.  This  part  also  establishes  the 
National  Appeals  Division  (NAD)  within 
ASCS  which  will  administer  the 
provisions  of  this  part.  This  part  is 
applicable  to  any  adverse  determination 
made  by  any  State  or  county 
Agricultural  Stabilization  and 
Conservation  Committee  (county 
committee  and  State  committee 
respectively)  or  personnel  of  ASCS  or 
agents  of  CCC  after  November  28. 1990, 
which  has  not  otherwise  become  final 
by  November  25. 1991.  The  resolution  of 
appeals  made  with  respect  to  all  other 
determinations  shall  be  made  in 
accordance  with  the  regulations  set 
forth  in  this  part  as  of  November  22, 
1991. 

S  780.2    ApplicabiHty. 

(a)  The  regulations  contained  in  this 
part  are  applicable  to  determinations 
made  by  county  and  State  committees, 
any  other  personnel  of  ASCS  or  by 
agents  of  CCC,  except  as  otherwise  may 
be  provided  in  individual  program 
requirements.  These  regulations 
prescribe  the  rules  and  procedure  that 
must  be  followed  by  a  person  who  seeks 
reconsideration  or  review  of  a 
determination  made  with  respect  to: 

(1)  Denial  of  participation  in  such  a 
program; 

(2)  Compliance  with  program 
requirements; 

(3)  The  making  of  payments  or  other 
program  benefits  to  a  person  who  is  a 
participant  in  such  a  program;  and 

(4)  The  making  of  payments  or  other 
program  benefits  to  a  person  who  is  not 
a  participant  in  such  a  program. 
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(b)  Reconsideration  and  review  under 
this  part  are  limited  to  individual 
program  determinations  made  with 
respect  to  those  persons  meeting  the 
requirements  of  paragraph  (a)  of  this 
section.  Accordingly,  there  is  no  right  to 
reconsideration  or  review  under  this 
part  with  respect  to  general  program 
requirements  which  are  applicable  to  all 
program  participants  or  producers. 

S  780.3    Definitions. 

Appeal  means  a  written  request  by  a 
participant  asking  the  next  level 
reviewing  authority  to  review  an 
adverse  determination. 

CCC  means  Commodity  Credit 
Corporation,  a  wholly-owned 
Government  corporation  within  the  U.S. 
Department  of  Agriculture. 

County  committee  means  an  ASC 
county  committee  established  in 
accordance  with  section  8(b)  of  the  Soil 
Conservation  and  Domestic  Allotment 
Act  (16  U.S.C.  590h(b)). 

DASCO  means  the  Deputy 
Administrator,  State  and  County 
Operations,  of  ASCS. 

Director  means  the  director  of  NAD. 

Hearing  means  an  informal 
proceeding  to  afford  a  participant  the 
opportunity  to  present  testimony  or 
documentary  evidence  or  both  to  have  a 
previous  determination  reversed  and  to 
show  why  an  adverse  determination 
was  not  proper.  Hearings  may  include 
compulsory  attendance  of  witnesses, 
compulsory  production  of  documentary 
evidence,  and  the  administering  of  oaths 
and  affirmations  if.  upon  a  showing  of 
good  cause  by  the  participant,  the 
Director  of  NAD  or  other  delegated 
authority  determines  such  requirement 
is  necessary. 

Hearing  Officer  means  an  individual 
who  is  an  employee  of  NAD  and 
assigned  the  responsibility  of 
conducting  a  hearing  for  an  individual 
appeal  filed  by  a  participant  with  the 
Director  or  other  appropriate  official  in 
accordance  with  this  part. 

Initial  Determination  means  the  first 
program  determination  which  adversely 
impacts  a  program  participant  as 
provided  in  S  780.2. 

NAD  means  the  National  Appeals 
Division,  the  ASCS  division  established 
for  the  purpose  of  hearing  and  reviewing 
producer  appeals  under  this  part. 

Participant  means  any  individual  or 
entity  whose  right  to  participate  in,  or 
receive  payments  or  other  benefits  in 
accordance  with,  any  of  the  programs  to 
which  these  regulations  apply  is 
affected  by  a  determination  of  any 
county  committee,  State  committee, 
employees  or  agents  of  such  committees, 
other  personnel  of  ASCS,  or  agents  of 
CCC.  An  authorized  representative  of 


the  participant  shall  be  considered  to  be 
a  participant.      ' 

Reconsideration  is  a  subsequent 
consideration  of  a  prior  determination 
by  the  same  reviewing  authority  who 
issued  the  prior  determination. 

State  committee  means  an  ASC  State 
committee  established  in  accordance 
with  section  (8b)  of  the  Soil 
Conservation  and  Domestic  Allotment 
Act  (16  U.S.C.  590h(b))  including,  insofar 
as  is  practical,  the  Director  of  the 
Caribbean  Area  ASCS  office  for  Puerto 
Rico  and  the  Virgin  Islands. 

Verbatim  Transcript  is  an  official, 
written  record  of  proceedings  in  a 
hearing  which  has  been  transcribed  by  a 
court  reporter  whose  appearance  is 
arranged  for  in  accordance  with  these 
regulations. 

(§780.4-780.6    [Reserved] 

S  780.7    Reconsideration  and  appeal*  Witt) 
the  county  and  State  committaes. 

(a)  Any  participant  may  obtain  a 
reconsideration  of  a  determination  made 
by  a  county  committee  or  an  employee 
of  the  county  committee  and  an  informal 
hearing  on  such  determination  by  filing 

a  written  request  for  reconsideration 
with  the  county  committee  if  the 
participant  believes: 

(1)  The  initial  determination  was  not 
proper  and  not  made  in  accordance  with 
applicable  program  regulations;  or 

(2)  That  all  of  the  facts  were  not 
considered  with  respect  to  such 
determination. 

(b)  Any  participant  who  believes  that 
a  proper  determination  has  not  been 
made  by  the  county  committee  upon  its 
reconsideration  of  an  initial 
determination  may  obtain  a  review  of 
the  county  committee  determination  by 
the  State  committee  and  an  informal 
hearing  In  connection  therewith  by  filing 
a  written  appeal  with  the  State 
committee. 

(c)  Any  participant  may  obtain  a 
reconsideration  of  a  determination  made 
by  a  State  committee  or  an  employee  of 
the  State  committee  and  an  informal 
hearing  on  such  determination  by  filing 

a  written  request  for  reconsideration 
with  the  State  committee  if  the 
participant  believes: 

(1)  The  initial  determination  was  not 
proper  and  not  made  in  accordance  with 
applicable  program  regulations;  or 

(2)  That  all  of  the  facts  were  not 
considered  with  respect  to  such 
determination. 

(780.8    Appeal  to  National  Appeals 
DtvWon. 

Any  participant  who  believes  that  a 
determination  rendered  by  the  State 
committee  under  §  780.7  or  an  initial 
determination  rendered  by  any 


employee  or  agent  of  the  ASCS  national 
offices  or  CCC  was  not  proper,  may 
obtain  a  review  by  NAD  of  such 
determination  and  an  informal  hearing 
by  filing  a  written  appeal  with  NAD 
except  as  provided  in  tf  780.2  and 
780.17. 

S  780.9    Appeal  hearing  procedur*. 

(a)  The  hearing  shall  be  held  at  the 
time  and  place  designated  by  the 
reviewing  authority. 

(b)  The  hearing  shall  be  conducted  by 
the  reviewing  authority,  or  a 
representative  of  the  reviewing 
authority,  in  the  manner  determined  by 
CCC  or  ASCS  to  most  likely  obtain  the 
facts  relevant  to  the  matter  at  issue.  The 
reviewing  authority  may  confine  the 
presentation  of  facts  and  evidence  to 
pertinent  matters  and  may  exclude 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence,  information,  or 
questions. 

(c)  When  the  participant  requests 
copies  of  documents,  information,  or 
evidence  upon  which  a  determination  is 
made  or  which  will  form  the  basis  of  the 
determination,  copies  of  all  program 
documents,  information  or  evidence, 
including  minutes  from  county 
committee  or  State  committee 
proceedings,  shall  be  made  available  to 
the  participant. 

(d)  The  reviewing  authority  shall  prior 
to  the  hearing  prepare  a  written  record 
which  contains  a  clear,  concise 
statement  of  the  facts  as  asserted  by  the 
participant  and  material  facts  found  by 
the  reviewing  authority.  The  names  of 
interested  individuals  appearing  at  the 
hearing  shall  be  included! 

(e)  A  verbatim  transcript  of  the 
hearing  may  be  made  if:  (1)  The 
participant  requests,  within  a 
reasonable  period  prior  to  the  hearing, 
that  the  reviewing  authority  arrange  for 
such  a  transcript  and  agrees  to  pay  the 
expense  thereof;  or 

(2)  The  reviewing  authority 
determines  that  such  a  transcript  is 
appropriate. 

(f)  Unofficial  recording  of  a  hearing  by 
a  voice  recorder  or  an  unauthorized 
court  reporter  is  prohibited. 

(g)  The  participant  shall  be  given  a 
full  opportunity  to  present  facts  and 
information  relevant  to  the  matter  at 
issue  and  may  present  oral  or 
documentary  evidence.  At  its  discretion, 
the  reviewing  authority  may  request  or 
permit  individuals  other  than  those 
appearing  on  behalf  of  the  participant  to 
present  information  or  evidence  at  such 
hearing  and,  in  such  event,  permit  the 
participant  to  question  such  individuals. 

(h)  If  at  the  time  scheduled  for  the 
hearing  the  participant  is  absent  and  no 


I 
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appearance  is  made  on  behalf  of  the 
participant  or  no  arrangements  have 
been  made  for  rescheduling  the  hearing, 
the  reviewing  authority  shall,  after  a 
reasonable  time,  conclude  the  heeuing  or 
may.  at  its  discretioa  accept 
information  and  evidence  submitted  by 
other  individuals  present  at  the  hearing. 

$§78aiO-78ai4    (RM«rv6dl 

K7M.15    Tim*  HmttaOom  tor  Mino 
fquwts  for  r*consid«ratlon  or  t^pttta. 

(a)  A  request  for  reconsideration  of  a 
prior  determination  by  the  same 
reviewing  authority  or  an  appeal  for 
review  of  a  determination  made  by  a 
lower  reviewing  authority  shall  be  filed 
within  15  days  after  written  notice  of  the 
determination  which  is  the  subject  of 
such  request  or  appeal  is  mailed  to  or 
otherwise  made  available  to  the 
participant  A  request  for 
reconsideration  or  appeal  shall  be 
considered  to  have  been  "filed"  when 
personally  delivered  in  writing  to  the 
appropriate  reviewing  authority  or  when 
postmarked. 

(b)  Whenever  the  final  date  for  filing  a 
request  for  reconsideration  or  appeal 
prescribed  in  paragraph  (a)  of  this 
section  falls  on  a  Saturday,  Sunday, 
legal  holiday,  or  other  day  on  which  the 
appropriate  office  is  not  open  for  the 
transaction  of  business  during  normal 
working  hours,  the  time  for  filing  shall 
be  extended  to  the  close  of  business  on 
the  next  working  day. 

(c)  A  request  for  reconsideration  or 
appeal  may  be  accepted  and  acted  upon 
even  though  it  is  not  filed  within  the 
time  prescribed  in  paragraphs  (a)  or  (b) 
of  this  section  if.  hi  the  judgment  of  the 
reviewing  authority  with  whom  such 
request  ia  filed,  the  circumstances 
warrant  such  action.  If  the  applicable 
reviewing  authority  declines  acceptance 
of  a  late-filed  request  for 
reconsideration  or  appeal,  such 
declination  is  not  subject  to  further 
review. 

S  780.16    Form  o(  roquMt  for 
reconsidoratlon  or  ippoaL 

Each  request  for  reconsideration  or 
appeal  shall  be  in  writing  and  signed  by 
the  participant  Each  request  for 
reconsideration  or  appeal  shall  be 
supported  by  a  written  statement  of 
facts,  which  may  be  submitted  with  or 
as  a  part  of  the  request  for 
reconsideration  or  appeal,  or  at  any  time 
prior  to  the  scheduled  hearing.  The 
participant  may  request  that  a 
determination  be  made  by  the  reviewing 
authority  without  a  hearing  on  the  basis 
of  the  written  statement  submitted  and 
other  information  available  to  the 
reviewing  authority.  If  the  participant 
does  not  appear  at  the  scheduled 


hearing  or  otherwise  make 
arrangements  for  a  rescheduled  hearing, 
the  reviewing  authority  shall  make  its 
determination  based  on  the  facts 
available,  including  any  additional 
material  subsequently  submitted  by  the 
participant. 

1 780.17    Detennination. 

(a)  The  reviewing  authority,  prior  to 
making  a  determination,  may  request 
the  producer  or  participant  to  produce 
additional  evidence  which  it  may  deem 
relevant  or  may  develop  additional 
evidence  from  other  sources.  Upon 
reconsideration  or  review  and  within 
program  authorities,  the  reviewing 
authority  may  affirm,  modify,  or  reverse 
any  determination  made  by  it  initially  or 
made  by  a  lower  reviewing  authority,  or 
may  remand  the  matter  to  a  lower 
reviewing  authority  for  such  further 
consideration  as  is  deemed  appropriate. 
The  participant  shall  be  notified  in 
writing  of  the  determinatioa  The 
notification  shall  clearly  set  forth  the 
basis  for  the  determination.  Any  other 
person  adversely  affected  by  the 
determination  shall  be  notified  in 
writing  of  the  determination. 

(b)  Except  as  provided  in  9  700.23, 
notwithstanding  any  other  provision  in 
this  part  determinations: 

(1)  Made  under  a  conservation 
program  involving  a  finding  or 
certification  by  a  technician  of  the  Soil 
Conservation  Service  or  Forest  Service, 
or  determinations  of  a  technical  nature 
by  any  Federal  agency,  other  than  a 
determination  made  by  ASCC  shall  be 
binding  on  the  reviewing  authority; 

(2)  Which  are  solely  due  to  general 
program  provisions  or  statutory 
requirements  which  are  applicable  to  all 
participants  or  producers  are  not 
appealable*,  and 

(3)  Which  are  solely  the  result  of  a 
mathematical  calculation  in  accordance 
with  a  formula  established  under  a 
statute  or  program  regulation  are  not 
appealable. 

(c)  Program  determinations  issued  by 
a  State  or  county  committee,  or 
employees  of  such  committees,  made  in 
good  faith  in  the  absence  of 
misrepresentation,  false  statements, 
fraud,  or  wilful  misconduct  by  the 
participant  unless  otherwise  appealed 
under  these  regulations  or  modified 
under  S  780.23  within  90  days,  shall  be 
final  and  no  action  shall  be  taken  to 
recover  amounts  found  to  have  been 
disbursed  thereon  in  error  unless  the 
producer  had  reason  to  believe  that  the 
determination  was  erroneous. 

(d)  Notwithstanding  the  provision  of 
paragraph  (c)  of  this  section, 
representatives  of  ASCS  and  CCC  may 
correct  all  errors  in  entering  data  on 


program  contracts,  loan  agreements  and 
other  program  documents  and  the 
results  of  computations  or  calculations 
made  pursuant  to  the  contract  or 
agreement 

S  780.18    Reopening  of  hearing 

The  reviewing  authority  may,  upon  its 
own  motion  for  any  reason  it  deems 
appropriate,  or  upon  request  of  the 
participant  when  such  request  is 
accompanied  by  production  of  new  and 
substantive  information  which  could 
have  a  bearing  on  the  prior 
determination,  reopen  any  hearing 
unless  the  matter  has  been  appealed  to 
or  considered  by  a  higher  reviewing 
authority. 

9780.19    Procedure  for  appeals  to  ttte 
Nattonal  Appeaie  DfvWon. 

(a)  The  Director  (1)  Upon  request 
shall  have  access  to  all  records,  reports, 
audits,  reviews,  documents,  papers, 
recommendations,  or  other  material 
available  that  relate  to  programs  and 
operations  with  respect  to  which  an 
appeal  has  been  taken; 

(2)  May  request  such  information  or 
assistance  as  may  be  deemed  necessary 
fitim  any  Federal  State,  or  local 
governmental  agency  or  unit  thereof 

(3)  May  require  the  attendance  of 
witnesses,  the  production  of  all 
information,  documents,  reports, 
answers,  records,  accounts,  papers,  and 
other  data  and  documentary  evidence 
necessary  to  the  proper  resolution  of 
appeals; 

(4)  May,  if  appropriate,  require  the 
attendance  of  witnesses  and  production 
of  documentary  evidence  by  subpoena, 
which  subpoena,  in  the  case  of 
contumacy  or  refusal  to  obey,  shall  be 
enforceable  by  order  of  any  appropriate 
United  States  district  court 

(5)  May  administer  oaths  and 
affirmations,  whenever  necessary  in  the 
process  of  hearing  appeals; 

(6)  May  delegate  to  hearing  officers 
the  authority  to  take  actions  provided  in 
paragraphs  (a)(1)  through  (5)  of  this 
section  if  deemed  appropriate  by  the 
Director. 

(7)  Shall  make  all  determinations  with 
respect  to  appeals  to  NAD  based  on  a 
copy  of  the  record,  certified  and 
presented  by  the  hearing  officer  to  the 
Director  and 

(8)  May  order  further  proceedings  in 
order  that  the  record  presented  for 
review  may  be  complete  or  in  order  to 
hear  new  or  additional  evidence. 

(b)  In  addition  to  the  requirements  set 
forth  at  section  780.9.  additional 
requirements,  as  determined  necessary, 
may  be  established  by  the  Director. 
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9  780.20    Parttctpant  request  for  exercise 
of  subpoena  power*. 

A  participant  may  request  the 
Director  to  issue  a  subpoena  as 
provided  in  section  780.19.  The  Director 
shall  only  issue  a  subpoena  upon 
request  if  the  Director  determines  that: 

(a)  The  participant  has  established 
that  production  of  documentary 
evidence  is  reasonably  calculated  to 
lead  to  information  which  would  affect 
the  final  determination  or  is  necessary 
to  fully  present  the  participant's  case 
before  NAD;  or 

(b)  Upon  a  showing  by  the  participant 
that  either  a  representative  of  USDA  or 
a  private  individual  possesses 
information  that  is  pertinent  and 
necessary  for  disclosure  of  all  relevant 
facts  which  could  impact  the  final 
determination,  and  the  information 
cannot  be  obtained  except  through 
testimony  of  the  person,  and  the 
testimony  cannot  be  obtained  absent 
issuance  of  a  subpoena. 

(c)  Testimony  required  pursuant  to 
paragraph  (b)  of  this  section  may.  at  the 
discretion  of  the  Director,  be  presented 
at  the  hearing  either  in  person  or 
telephonically. 

99780.21-780.22    [Reeerved] 

9  780.23    Delegation  of  autttortty. 

Nothing  contained  in  the  regulations 
of  this  part  shall  preclude  the  Secretary, 
Administrator  of  ASCS,  or  the  Executive 
Vice  President  of  CCC.  or  a  designee, 
from  determining  at  any  time  any 
question  arising  under  the  programs  to 
which  the  regulations  in  this  part  apply, 
or  from  reversing  or  modifying  in 
writing,  with  sufficient  reason  given 
therefor,  any  determination  made  by  a 
country  committee.  State  committee,  the 
Director  of  NAD,  or  any  other  employee 
or  representative  of  ASCS  or  CCC. 

9780.24    OMB^ontrol  numbers  assigned 
pursuant  to  the  Paperworli  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  780)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  44  U.S,C.  Chapter  35. 

Signed  this  20th  day  of  November,  1991  at 
Washington,  D.C. 

Keith  0.  BJarka. 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service,  Executive  Vice 
President,  Commodity  Credit  Corporation. 
(FR  Doc.  91-28283  Filed  11-22-01;  a-45  am] 
MLUNQ  coot  S410-9S4I 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  101 

Administration— Delegation  of 
AuttKNity  for  Financing  Program 

AOINCY:  Small  Business  Administration 
(SBA). 

ACTiow:  Final  rule. 

summary:  This  rule  increases  the 
delegated  authority  of  the  branch 
managers  of  three  SBA  branch  offices  to 
approve  SBA  guaranteed  loans.  This 
change  will  expedite  Agency  action  in 
processing  loan  applications. 
IFFlCTtvt  DATI:  This  rule  is  effective 
November  25, 1991. 

POR  PURTHIR  INPORMATION  CONTACT: 
Charles  R.  Hertzberg,  Assistant 

Administrator  for  Financial  Assistance, 
Small  Business  Administration,  409 
Third  Street,  SW..  Washington.  DC 
20416.  Tel  (202)  205-«490. 
tUPPLEMENTARV  INPORMATION:  The  SBA 
branch  managers  in  Harrisburg  and 
Wilkes  Barre,  Pa.,  and  in  Wilmington, 
Del.  have  successfully  completed 
training  courses  offered  by  the  Agency. 
This  qualifies  them  to  better  analyze 
and  process  loan  applications  submitted 
by  participating  lenders  for  SBA 
guarantees.  The  Agency  guaranty  can 
range  from  80%  to  90%  of  the  amount  of 
a  loan,  so  SBA  wants  to  have  qualified 
loan  officers  to  process  expeditiously 
and  accurately  the  applications 
submitted.  If  branch  managers  have  this 
capacity,  loan  applications  for  greater 
amounts  need  not  be  transmitted  to  a 
district  office  for  processing.  If  greater 
loan  amounts  can  be  processed  at  the 
branch  level,  the  loan  applicant  and  the 
lender  are  both  served  with  quicker  and 
more  accurate  processing,  and  SBA  is 
served  by  quality  lending  and  better 
relations  with  its  participating  lenders. 

At  the  present  time,  the  managers  of 
the  three  named  branches  have  the 
authority  to  approve  SBA  guarantees  for 
up  to  $250,000.  This  amendment 
increases  their  authority  to  $750,00a  and 
SBA  is  undertaking  this  change  in  their 
delegation  of  authority  in  light  of  their 
training  which  qualifies  them  for 
increased  responsibilitv. 

Due  to  the  tact  that  this  final  rule 
governs  matters  of  agency  organization, 
management  and  personnel  and  makes 
no  substantive  change  to  the  current 
regulation.  SBA  is  not  required  to 
determine  if  these  changes  constitute  a 
major  rule  for  purposes  of  Executive 
Order  2291,  to  determine  if  they  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seg.],  or  to  do  a 


Federalism  assessment  pursuant  to 
Executive  Order  12612.  Finally,  SBA 
certifies  that  these  changes  will  not 
impose  an  annual  recordkeeping  or 
reporting  requirement  on  10  or  more 
persons  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  ch  35). 

SBA  is  publishing  this  regulation 
governing  agency  organization, 
procedure  and  practice  as  a  final  rule 
without  opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553(b)(3)(A). 

List  of  subjects  in  13  CFR  Part  101 

Authority  delegations  (Government 

agencies).  Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

PART  101-4AMENDED] 

Accordingly,  part  101  of  title  1^, 
chapter  I  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5.  Pub.  L  85-536. 72 
Stat.  384  and  38S  (15  U.S.C.  633  and  634.  as 
amended);  sec.  306.  Pub.  L  85-666.  72  Stat. 
694  (IS  U.S.C.  667,  ai  amended);  sec.  5(b)(ll). 
Pub.  L  83-366  (Aug.  23. 1974);  and  5  U.S.C. 
55^ 

9101.9-2   [Amended] 

2.  In  1 101.3-2.  pari  I,  section  A.  item 
l.b  is  amended  by  adding  a  new  line  (18) 
to  read  "Branch  Manager.  Harrisburg. 
Pa..  Wilkes-Barre,  Pa.,  Wilmington, 
Del.",  and  the  approve  and  decline 
columns  each  state  "$750,000". 

(Catalog  of  Federal  Domestic  Assistance 
59.012  Small  Butinett  Loans  (Regular 
Busines*  Loans — 7(a)  Loans)) 
Dated:  September  12. 1901. 
Patrida  Ssiki. 
Administrator. 

(PR  Doc.  91-26232  Filed  11-22-91;  8:45  am] 
SILUNQ  coot  tUKi-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14  CFR  Parts  21  and  25 

[Doeket  No.  NM-52:  Special  Conditions  No. 
2S-ANM-401 

Spedel  Conditions:  Modified  Boeing 
Model  767-200  and  -MO  Serlea 

Alrplenee;  InetaNatton  of  a  Medical 
Oxygen  System  Utiliiing  Uquid 
Oxygen 

AMNCv:  Federal  Aviation 
Administration  (FAA).  DOT. 


59212      Federal  Register  /  Vol  56.  No.  227  /  Monday.  November  25.  1991  /  Ruleg  and  Regulations 


ACnON:  Notice  of  disposition  of 
comment  on  final  spcNcial  conditions. 


:  This  nodce  provides  public 
notirication  of  the  disposition  of 
comment  received  on  Special  Ceoditions 
No.  25-ANM-40  (56  FR  13071.  March  29. 
1991)  which  were  issued  to  E-Systenu 
for  design  of  Gvil  Reserve  Air  Fleet 
aeromedical  evacuation  ship  set  kits 
used  to  modify  Boeing  Model  767-200 
and  -300  series  airplanes.  These  special 
conditions  were  issued  by  the  Assistant 
Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  on  March  19. 1991  and  made 
effective  on  that  date.  The  FAA 
determined  that  good  cause  existed  for 
making  those  special  conditions 
effective  upon  issuance  (without 
previous  notice);  and  invited  interested 
persons  to  submit  such  written  data, 
views,  or  arguments  on  those  special 
conditions  as  they  desired  by  May  13. 
1991. 

ran  FUflTHCR  INFORMATION  CONTACT 

WiUiam  Schroeder.  FAA. 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service.  1601  Lind  Avenue. 
SW,.  Renton.  Washington  98055-4056; 
telephone  (206)  227-2146. 
SUPPLEMINTARV  INFORMATION: 

Disposition  of  Comment 

On  June  26. 1991.  the  FAA  received  a 
comment  from  an  organization 
representing  airline  pilots,  expressing 
concern  about  having  liquid  oxygen  on 
aircraft  piloted  by  their  members.  In 
their  understanding,  commercial  air 
carriers  do  not  use  liquid  oxygen,  and 
hence,  have  not  established  procedures 
and  trained  personnel  to  handle  it.  They 
stated  that  if  the  FAA  approves  these 
special  conditions  it  is  incumbent  that  it 
also  ensure  that  adequate  maintenance 
and  operations  procedures  are 
developed  and  followed 

The  FAA  agrees  with  the  commenter. 
The  procedures  for  using  therapeutic 
oxygen  from  a  system  that  utilizes  liquid 
oxygen  for  storage  are  the  same  as  those 
for  users  of  therapeutic  oxygen  from  a 
system  that  utilizes  high  pressure 
oxygen  for  storage.  The  personnel 
administering  or  receiving  the  oxygen 
will  be  unable  to  detect  a  difference. 
Oxygen  systems  that  utilize  liquid 
oxygen  for  storage  require  special 
operations  and  maintenance  procedures 
to  assure  safety.  The  special  operations 
and  maintenance  instructions  for  this 
system  are  contained  in  documents 
which  are  included  as  part  of  the 
Supplemental  Type  Certificate  (STC) 
approved  modification  kit.  These 


documents  are  Included  with  each  kit 
installation  along  with  the  Flight  Manual 
Supplement  to  assure  appropriate 
operations  and  maintenance  procedures 
are  provided  to  operators. 

No  change  to  Special  Conditions  No. 
25-ANM-40  has  been  made  as  a  result 
of  this  comment  and  response. 

Issued  in  Renton.  Washington,  on 
November  14, 1991. 
Laroy  A.  Keith. 

Manager,  Trantport  Airplane  Diractorate, 
Aircraft  Certification  Service,  ANM-lOa 

[FR  Doc.  01-28306  Filed  \\-32r9\:  8.45  aiii| 

MLUM  COM  4Sie-1S-« 


UCFRPartM 

[Docket  Na  91-NII-21»-AO;  Andt  3»- 
•102;  AO  t1-2S-01] 

Airworthiness  DirectivM;  ItnMl 
Aircraft  industriss  (lAI),  ttiL,  MocM 
1125S«riesAlrpianM 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Israel  Aircraft 
Industries  (lAl),  Ltd..  Model  1125  series 
airplanes,  which  requires  revisions  to 
the  FAA-approved  Airplane  Flight 
Manual  (AfM)  to  include  an  operational 
check  of  the  horizontal  trim  system,  and 
to  hmit  the  use  of  the  emergency  trim 
system  to  only  those  conditions 
involving  failure  of  the  elevator  control 
or  failure  of  the  horizontal  stabilizer 
trim.  This  amendment  is  prompted  by  an 
incident  in  which  the  emergency  trim 
system  was  deliberately  activated  under 
normal  flying  conditions.  This  condition, 
if  not  corrected,  could  result  in 
uncontrolled  pitch  trim  movement 
EFFtCTIVK  date:  December  10. 1991. 
AODRESSCS:  The  applicable  service 
information  may  be  obtained  from  Astra 
Jet  Corporation,  Technical  Publications, 
77  McCullough  Drive,  suite  11.  New 
Castle.  Delaware  19720.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  Quam.  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056. 
SUPPtEMRITARY  INFORMATION:  The  Civil 
Aviation  Administration  of  Israel 


(CAAl).  in  accordance  with  existing 
provisions  of  a  bilateral  airworthiness 
agreement,  has  notified  the  FAA  of  an 
unsafe  condition  which  may  exist  on 
Israel  Aircraft  Industries  (LAI),  Ltd., 
Model  1125  Astra  series  airplanes.  An 
incident  occurred  In  which  the  pilot  used 
the  emergency  trim  system,  as  opposed 
to  the  normal  trim  system,  during 
normal  operations.  Further  Investigation 
revealed  that  pilots  apparently  have 
found  that  the  higher  speeds  of  the 
emergency  trim  system  provide  faster 
trim  adjustments  when  the  pilot  elects  to 
change  the  configuration  on  an  airplane. 
In  the  subject  incident  a  contactor 
stuck,  which  caused  the  trim  to  continue 
to  drive  (keeping  the  plane  in  a  full 
nose-up  attitude)  until  the  circuit 
breaker  popped.  This  condition,  if  not 
corrected,  could  result  in  uncontrolled 
pitch  trim  movement 

LAI.  Ltd.,  has  issued  Astra  Airplane 
Flight  Manual  Temporary  Revision  No. 
3.  dated  June  a  1991,  which  describes  an 
operational  check  of  the  horizontal  trim 
system,  and  limits  the  use  of  the 
emergency  trim  system  to  only  those 
conditions  involving  failure  of  the 
elevator  control  or  failure  of  the 
horizontal  stabilizer  trim.  The  CAAI  has 
classified  this  document  as  mandatory 
and  has  issued  Israeli  Airworthiness 
Directive  91-03. 

This  airplane  model  is  manufactured 
in  Israel  and  type  certificated  in  the 
United  States  under  the  provisions  of 
5  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  Is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires  revisions 
to  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  an  operational 
check  of  the  horizontal  trim  syslsm.  and 
to  limit  the  use  of  the  emergency  trim 
system  to  only  those  conditions 
involving  failure  of  the  elevator  control 
or  failure  of  the  horizontal  stabilizer 
trim. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
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with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  tufflcient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  In  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  t>e 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  It  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  St 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  3»-(AMENOE0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autborily:  48  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  10e(g):  and  14  CFR  11.89. 

§39.13   lAnModed] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-25-01.  Israel  Alnnfl  Industries  (lAI),  Ltd.: 

Amendment  39-6102.  Docket  No.  91-NM- 
219-AO. 

Applicability:  All  Model  1125  aeries 
airplanes,  certiflcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  uncontrolled  pitch  trim 
movement,  accomplish  the  following: 

(a)  Within  3  days  after  the  effective  date  of 
this  AD.  revise  the  Umitations  Section  of  the 
FAA  approved  Airplane  Flight  Manual  (AFM) 
to  include  the  following.  This  may  be  done  by 
inserting  a  copy  of  this  AD  in  the  AFM. 
"Before  Taxiing 

Horizontal  stabilizer  trim— Check  Overrd  k 
Emerg;  Emerg  Arm  pushbutton— Oisenaage, 
Check  Normal  (buzzer). 

Note:  When  checking  override  system. 


obsarva  trim  Indicalon  electrical  Umll 
switches  are  inoperative. 

Caution 

Do  not  use  emergency  trim  in  place  of 
normal  or  override  trim  systems.  Use  of 
emergency  trim  is  limited  to  elevator  control 
faUuie  (Section  IL  page  U-28)  and  horisonlal 
stabiliser  trim  failure  (Section  la  page  m- 
9)." 

Inserting  Astra  (Model  1125)  AFM 
Temporary  Revision  No.  3,  dated  )une  9, 19B1, 
In  the  UmiUtlons  section  of  the  AFM,  or 
inserting  an  AFM  revision  containing  this 
information,  is  considered  an  acceptable 
alternative  method  of  compliance  with  this 
paragraph. 

(b)  Within  3  days  after  the  effective  date  of 
this  AD,  revise  the  Normal  Procedures 
Section  of  the  FAA-approved  AFM  to  Include 
the  following.  This  may  be  done  by  Inseriing 
a  copy  of  this  AD  in  the  AFM. 
"Before  Taxiing 

Horisontal  stabilizer  trim— Check  Ovend  A 
Emerg:  Emerg  Arm  pushbutton— Disengage, 
Check  Normal  (buzzer). 

Nolo:  When  checking  override  system, 
observe  trim  indicator  electrical  limit 
switches  are  Inoperative. 

Caution 

Do  not  use  emergency  trim  in  place  of 
normal  or  override  trim  systems.  Use  of 
emergency  trim  is  limited  to  elevator  control 
failure  (Section  U,  page  U-28)  and  horizontal 
stabilizer  trim  failure  (Section  UL  page  III- 
9)." 

Inserting  Astra  (Model  1125)  AFM 
Temporary  Revision  No.  3,  dated  )une  9, 1991, 
in  the  Procedures  Section  of  the  AFM  or 
inserting  an  AFM  revision  containing  this 
information,  is  considered  an  acceptabia 
alternative  method  of  compliance  with  this 
paragraph. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate, 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Operations 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  This  amendment  (39-8102).  AD  91-25- 
01,  becomes  effective  December  10, 1991, 

Issued  in  Renton.  Washington,  on 
November  14. 1991. 
Laroy  A.  Kailh, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc  91-28304  PHed  11-S»-91:  ft-4S  am] 
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DEPARTMENT  Of  THE  TREASURY 

Buraau  of  Alcohol,  ToImmco  and 
FlTMnns 

27 CFR  Parts 

ITJ).  ATF-317:  Rt  Notles  No.  714] 

RIN  1I1>-AA07 

Tha  Qrand  VaNoy  Vltieuttural  Araa 
(89F197P) 

AontCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  Department  of  the 
Treasury. 

ACnoM:  Final  rule.  Treasury  decision. 

mmmhary:  This  final  rule  establishes  a 
viticultural  area  known  as  Grand  Valley 
which  is  located  totally  within  Mesa 
County,  Colorado.  The  petition  was 
submitted  by  Mr.  Jim  Seewald  of 
Vintage  Colorado  Cellars  Winery.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  in  wine  labeling  and  advertising 
allows  wineries  to  designate  the  specific 
areas  where  the  grapes  used  to  make 
their  wines  were  grown  and  enables 
consumers  to  better  identify  wines  they 
purchase. 

■FFIcnvi  DATI:  December  26. 1991. 

FON  FURTNifl  INFONMATION  CONTACT: 

Robert  White.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  850  Massachusetts  Ave.,  NW., 
Washington.  DC  20228  (202-927-8230], 
•UFFLIMINTARY  INFONMATION: 

Background 

On  August  23. 1978.  ATF  published 
Treasury  Decision  ATF-S3  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR 
part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2. 1979.  ATF  published 
Treasury  Decision  ATF-eO  (44  FR  56602) 
which  added  a  new  part  9  to  27  CFR,  for 
the  listing  of  approved  American 
viticultural  areas.  Section  4.25a(e)(l). 
title  27  CFR,  defines  an  American 
viticultural  area  as  a  delimited  grape- 
growing  region  distinguishable  by 
geographical  features,  the  boundaries  of 
which  have  been  delineated  in  subpart 
C  of  part  9.  Section  4.25a(e)(2)  outlines 
the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area. 
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Petition 

ATF  received  a  petition  from  Mr. 
James  E.  Seewald.  President  of  Vintage 
Colorado  Cellars  Corporation,  proposing 
an  area  in  Mesa  County.  Colorado,  as  a 
viticultural  area  to  be  known  as  "Grand 
Valley."  The  viticultural  area  is  located 
in  the  Grand  Junction  area,  between 
Palisade  and  Fruita,  in  the  western  part 
of  the  State. 

There  are  two  wineries  and 
approximately  16  vineyards  located 
within  the  area,  with  a  total  of  about  80 
to  90  acres  planted  to  wine  grapes.  The 
approximate  size  of  the  Grand  Valley 
viticultural  area  is  in  the  neighborhood 
of  50  square  miles.  In  response  to  Mr. 
Seewald's  petition.  ATF  published  a 
notice  of  proposed  rulemaking.  Notice 
No.  714.  in  the  Federal  Register  on 
March  20.  1991  (56  FR  11712),  proposing 
the  establishment  of  the  Grand  Valley 
viticultural  area. 

Comments 

ATF  received  four  comments  during 
the  45-day  comment  period  which  ended 
on  May  6. 1991.  The  first  comment,  from 
a  local  grape  grower,  fully  supported  the 
petition.  The  second  comment  came 
from  Grande  River  Vineyards,  a  bonded 
winery  located  within  the  viticultural 
area.  Grande  River  Vineyards  stated 
that  while  they  supported  the 
viticultural  area,  they  were  concerned 
about  a  potential  conflict  with  the 
provisions  of  27  CFR  4.39(i),  which 
restricts  the  use  of  brand  names  of 
viticultural  significance.  A  brand  name 
has  viticultural  significance  when, 
among  other  things,  it  is  the  name  of  an 
approved  viticultural  area,  or  when  it  is 
found  to  have  viticultural  significance 
by  the  Director.  Grande  River  Vineyards 
was  concerned  that  ATF  would  find  the 
name  of  their  winery  to  have  viticultural 
significance  based  on  its  similarity  to 
the  name  of  the  Grand  Valley 
viticultural  area. 

ATF  does  not  believe  that  the  names 
"Grande  River  Vineyards"  and  "Grand 
Valley"  are  similar  enough  to  consider 
"Grande  River  Vineyards"  as  a  brand 
name  of  viticultural  significance.  Thus, 
the  approval  of  the  Grand  Valley 
viticultural  area  will  in  no  way 
adversely  affect  the  ability  of  Grande 
River  Vineyards  to  use  the  name  of  their 
winery  as  a  trade  name  or  a  brand  name 
on  wine  labels.  The  third  comment  came 
from  Mr.  Douglas  R.  Phillips,  on  behalf 
of  the  Colorado  Wine  Industry 
Development  Board.  Mr.  Phillips 
requested  that  the  viticultural  area  be 
expanded  to  include  a  contiguous 
orchard  development  located  in  an  area 
known  as  Rapid  Creek.  He  stated  that 
Rapid  Creek,  which  is  immediately 


adjacent  to  the  northeastern  boundary 
of  the  Grand  Valley  viticultural  area, 
was  one  of  the  oldest  orchard  areas  in 
the  State.  He  stated  that  this  area  is 
located  at  the  mouth  of  the  canyon 
where  the  Colorado  River  enters  the 
Grand  Valley,  and  has  historically  been 
referred  to  as  a  portion  of  the  Grand 
Valley.  The  comment  also  stated.that  at 
least  one  orchard  owner  in  the  area  is 
planning  to  grow  grapes  in  the  future. 
Mr.  Phillips  subsequently  sent  another 
letter,  which  contained  a  description  of 
the  boundaries  of  the  proposed 
expansion.  The  fourth  comment  came 
from  the  petitioner,  in  response  to  Mr. 
Phillips'  comment.  The  petitioner  stated 
that  the  Rapid  Creek  area  is  not  known 
as  part  of  the  Grand  Valley,  and  pointed 
to  the  fact  that  the  Rapid  Creek  area  lies 
outside  of  the  "Grand  Valley  Unit"  of 
the  salinity  control  area  established  by 
the  Agricultural  Stabilization  and 
Conservation  Service  of  the  United 
States  Department  of  Agriculture.  The 
petitioner  stated  that  the  geographical 
features  of  the  area  known  as  Rapid 
Creek  were  different  from  those  of  the 
Grand  Valley,  stating  that  the  U.S.G.S. 
map  titled  "Palisade  Quadrangle" 
clearly  showed  that  the  Rapid  Creek 
area  was  a  very  steep,  hilly  and  rocky 
area.  The  petitioner  also  stated  that  the 
area  known  as  Rapid  Creek  differed 
from  the  Grand  Valley  area  in  both 
temperature  and  wind  drainage. 

Pursuant  to  27  CFR  4.25a(e)(2).  any 
person  may  petition  for  the 
establishment  of  an  American 
viticultural  area.  The  petition  must 
include  evidence  that  the  name  of  the 
viticultural  area  is  locally  or  nationally 
known  as  referring  to  the  area  specified 
in  the  petition;  historical  or  current 
evidence  that  the  boundaries  of  the 
viticultural  area  are  as  specified  in  the 
petition;  evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas;  the  specific  boundaries  of  the 
viticultural  area,  based  on  features 
which  can  be  found  on  U.S.G.S.  maps  of 
the  largest  applicable  scale;  and  copies 
of  the  appropriate  maps,  with  the 
boundaries  prominently  marked. 

Mr.  Phillips  submitted  a  description  of 
the  boundaries  of  the  proposed 
extension,  but  he  failed  to  submit 
evidence  that  the  area  was  locally  or 
nationally  known  as  part  of  the  Grand 
Valley.  Nor  did  Mr.  Phillips  submit 
historical  or  current  evidence  that  the 
boundaries  of  the  Grand  Valley 
extended  to  include  the  Rapid  Creek 
area,  or  evidence  that  the  distinguishing 
geographical  features  of  the  Grand 


Valley  were  shared  by  the  Rapid  Creek 
area.  ATF  responded  to  Mr.  Phillips' 
comment  by  affording  him  a  period  of  30 
days  to  submit  evidence,  in  accordance 
with  §  4.25a(e)(2),  which  would  support 
the  request  to  extend  the  Grand  Valley 
area  into  the  Rapid  Creek  area.  At  the 
expiration  of  this  period.  ATF  contacted 
Mr.  Phillips  again,  and  he  stated  that  he 
had  not  been  able  to  obtain  such 
evidence.  Due  to  the  lack  of  any 
evidence  which  would  support  the 
extension  of  the  Grand  Valley 
viticultural  area  into  the  Rapid  Creek 
area,  ATF  has  decided  to  adopt  the 
boundaries  of  the  Grand  Valley 
viticultural  area  as  proposed  in  Notice 
No.  714  without  change. 

Viticultwal  Area  Name 

The  name  "Grand  Valley"  has  been 
associated  with  the  area  since  at  least 
the  mid-nineteenth  century.  Historical 
and  current  usage  of  the  name  is 
supported  by  the  following: 

(1)  The  Geological  Survey 
Professional  Paper  451,  titled  "Geology 
and  Artesian  Water  Supply,  Grand 
Junction  Area,  Colorado,"  states  "The 
present  Colorado  River  above  Grand 
Junction  was  known  as  the  Grand  River 
at  least  as  early  as  1842  *  *  *  The  city 
of  Grand  Junction  was  so  named 
because  of  its  position  at  the  junction  of 
the  Gunnison  and  Grand  Rivers.  The 
Green  and  Grand  Rivers  united  in 
eastern  Utah  to  become  the  Colorado 
River  *  *  *  The  Grand  River  was 
renamed  Colorado  River  by  act  of  the 
Colorado  State  Legislature,  approved 
March  24, 1921,  and  by  act  of  Congress 
approved  July  25, 1921;  but.  in  addition 
to  Grand  Junction,  the  name  Grand  still 
remains  in  the  Grand  Valley  between 
Palisade  and  Mack:  in  Grand  Mesa, 
which  stands  more  than  a  mile  above 
the  Grand  and  Gunnison  Valleys  *  *  * 
and  in  Grand  County,  Colorado  *  *  *" 

(2)  "The  Valley  of  the  Grand— The 
Place  for  You,"  issued  by  the  Chamber 
of  Commerce  Grand  Junction.  Colorado 
Historic  Catalog,  circa  1907,  details 
"Specimens  of  Grand  Valley  Grapes." 

(3)  The  Geographic  Names 
Information  System  (G.N.I.S.)  State  of 
Colorado,  Alphabetical  Finding  List, 
dated  February  25. 1981.  lists  the 
following  entry:  Name— Grand  Valley, 
Feature/Class — ppt,  State/County— 
08045,  Coordinate— 392707N1080308W. 

(4)  The  Grand  Junction  Area  Chamber 
of  Commerce  map/brochure,  dated  1988. 
describes,  under  the  section  titled 
"History  of  Grand  Junction."  a  brief 
history  of  the  area  beginning  with  "The 
isolated  barren  Grand  Valley  was 
traveled  by  a  mere  handful  of  hardy 
pioneers  prior  to  1879." 
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(5)  Soil  Survey  of  the  Grand  Junction 
Area,  Colorado  Series  1940.  No.  19. 
Issued  November  1955.  frequently  refers 
to  the  Grand  Valley,  particularly  on  the 
fold  out  pages  0  and  7. 

Historical/Cumot  Evidence  of 
Boundaries 

According  to  the  Soil  Survey  of  the 
Grand  Junction  Area,  Colorado,  the 
viticultural  area  is  in  the  Grand  Valley 
of  Colorado  near  the  western  edge  of 
Mesa  County.  The  area  is  located  in  the 
Canyon  Lands  section  of  the  Colorado 
Plateau  physiographic  province.  It 
occupies  part  of  the  floor  of  a  deep 
pocket,  or  valley,  known  as  the  Grand 
Valley  of  Colorado,  This  valley,  carved 
In  the  Mancos  Shale  formation  by  the 
Colorado  and  Gunnison  Rivers  and  their 
tributaries,  is  surrounded  for  the  most 
part  by  steep  mountainous  terrain.  Deep 
canyons  flank  the  valley  to  the 
southwest;  a  sharp  escarpment  known 
as  the  Book  Cliffs  rises  above  it  to  the 
north  and  northeast;  foot  slopes  of  the 
Grand  Mesa  lie  to  the  east;  and  rough 
broken  and  steep,  hilly  land  that  borders 
high  terraces  or  mesas  lies  to  the  south. 
According  to  the  petitioner,  the  Grand 
Valley  is  usually  thought  of  as  the  area 
between  the  towns  of  Palisade  and 
Mack.  However,  the  western  boundary 
of  the  Grand  Valley  viticultural  area 
stops  at  the  town  of  Fruita.  rather  than 
extending  further  west  to  Mack,  because 
of  geographical  and  climatical  features 
which  distinguish  the  viticultural  area 
from  the  area  west  of  Fruita.  The  first  is 
that  there  is  a  difference  in  the  quality  of 
the  soil  as  one  moves  toward  the 
western  end  of  the  Grand  Valley.  Much 
of  the  soil  in  this  area  will  not  support 
grape  vines  due  to  excessive  salts.  Also, 
there  is  a  lack  of  supply  of  water  for 
irrigation  of  the  soil  west  of  Fruita. 
The  second  reason  is  that  daily 
weather  reports  throughout  the  winter 
months  always  show  the  higher,  more 
favorable,  temperatures  to  be  in  the 
eastern  (Palisade)  end,  and  moving 
progressively  westward,  the 
temperatures  (at  exactly  the  same  time 
of  day  or  night)  decrease  with  the 
coldest  areas  being  reported  in  Mack 
and  Loma  on  the  western  end  of  the 
valley.  Since  it  does  not  appear  that  the 
area  west  of  Fruita  would  support  grape 
vines,  we  have  ended  the  western 
boundary  of  the  Grand  Valley 
viticultural  area  at  Fruita  rather  than 
extending  it  to  Mack. 

The  "Grand  Valley"  viticultural  area 
includes  within  its  boundaries  three 
areas  which  are  locally  known  by  the 
names  of  Orchard  Mesa,  the  Redlands, 
and  the  Vinelands.  Orchard  Mesa  is  a 
tract  of  almost  fiat  terrace  land  south  of 
the  Colorado  River  and  to  the  southeast 


of  Grand  Junction.  The  Redlands  is  a 
rolling  and  somewhat  hilly  area  south  of 
the  Colorado  River  and  between  the 
mouth  of  the  Gunnison  River  and  Fruita. 
The  Vinelands  is  a  tract  of  land  located 
southeast  of  the  town  of  Palisade. 

Geographical  Featuies 

Elevations  In  the  "Grand  Valley" 
viticultural  area  rise  from  4500  feet  at 
the  western  end  near  Fruita  to  4573  feet 
at  Grand  Junction,  and  4729  feet  at  the 
eastern  end  of  the  Valley  near  Palisade. 
Deep  canyons  flank  the  Valley  to  the 
southwest.  A  sharp  escarpment  (Book 
Cliffs)  rises  to  7000  feet  above  the 
Valley  to  the  north  and  northeast.  The 
Grand  Mesa  stands  more  than  a  mile 
above  the  eastern  edge  of  the  Valley, 
and  steep,  hilly  land  borders  the  high 
terraces  and  mesas  to  the  south. 

The  climate  of  the  "Grand  Valley" 
viticultural  area  is  similar  to  that  of 
most  of  the  intermountain  areas  west  of 
the  Continental  Divide  in  its  aridity, 
wide  range  of  daily  temperatures,  high 
percentage  of  bright  sunny  days,  and 
high  evaporation  rate.  Where  the 
climate  differs,  the  differences 
apparently  are  caused  by  protective 
mountain  barriers. 

In  the  extreme  eastern  part  of  the 
area,  the  Colorado  River  enters  the 
Grand  Valley  through  a  steep  narrow 
canyon  that  tends  to  stabilize  air 
currents  in  the  Valley.  During  the  day, 
the  air  tends  to  move  up  the  slopes  that 
confine  the  Valley  at  its  eastern  end. 
Then,  at  night,  the  air  moves  down 
again.  This  air  movement  spoken  of  as 
air  drainage,  affords  a  more  limited 
daily  range  in  temperature  and  less 
danger  from  frost,  particularly  at  the 
eastern  end  of  the  Grand  Valley  where 
the  majority  of  the  vinifera  plantings  are 
located.  Hence,  the  eastern  section  of 
the  Valley,  to  a  distance  of  about  3  or  4 
miles  west  of  Pahsade.  has  a  climate 
particularly  suitable  for  orchard  fruits 
and  grapes.  Summer  temperatures  rise 
to  a  maximum  of  about  105  degrees 
Fahrenheit  Several  days  in  summer  may 
have  temperatures  above  100  degrees. 
The  nights  are  cool,  however.  Also,  the 
winters  are  mild.  Temperatures  are 
usually  above  zero,  though  an  absolute 
minimum  of  minus  21  degrees  has  been 
recorded.  The  average  humidity  is  low, 
so  zero  weather  does  not  seem  so  cold 
nor  the  summers  so  hot  as  in  States 
where  the  humidity  is  higher. 

The  average  date  of  the  last  killing 
frost  in  spring  is  April  14.  and  the  first  in 
fall  is  October  21.  The  average  frost- 
free,  or  growing  season  is  190  days. 
Occasionally,  late  spring  or  early  fall 
frosts  do  some  damage  to  fruits  and 
vegetables  on  the  bottom  lands  and 
recent  flood  plains.  On  the  mesas  or 


higher  terraces,  frost  damage  is  slight 
Frost  is  especially  rare  in  the 
climatically  protected  areas  around 
Palisade  and  along  the  bluffs  bordering 
the  Redlands.  High  winds  are  unusual, 
and  cyclones  are  unknown.  Light 
thundershowers  are  common  during 
summer.  Hail  damage  is  localized  and 
usually  slight.  Summer  showers  are 
frequently  more  detrimental  than 
beneficial,  especially  those  that  come 
during  the  harvesting  season. 

The  average  annual  precipitation  at 
Grand  Junction  is  9.06  inches  per  year. 
This  precipitation  is  well  distributed 
throughout  the  year  but  is  not  sufficient 
to  permit  successful  dry  farming.  The 
soils  support  only  a  scant  growth  of 
native  grasses  and  shrubs  if  they  are  not 
irrigated.  The  average  snowfall  is  22.0 
inches.  The  snow  usually  melts  within  a 
few  days  after  it  falls.  The  ground  is  free 
of  snow  most  of  the  winter. 

The  "Grand  Valley"  viticultural  area 
is  distinguishable  from  surrounding 
areas  by  elevation  and  by  soil 
differences.  In  addition  to  the  cliffs  and 
mesas  to  the  north  and  east  of  the 
valley,  the  surrounding  areas  to  the 
northwest  west  and  south  contain  soils 
which  are  usually  more  alkaline  than 
the  soils  within  the  Grand  Valley 
viticultural  area.  For  the  most  part  these 
areas  are  not  capable  of  being  irrigated 
and  are  suitable  only  for  hvestock 
grazing.  They  are  rocky,  often  steeply 
sloped,  and  the  soils  are  classified  from 
fair  to  poor,  to  non-existent.  Large  areas 
to  the  south,  along  the  Gunnison  River 
and  Colorado  Highway  50,  show 
extensive  evidence  of  excessive  salts 
and  alkalinity. 

The  nearest  commercial  vineyards 
outside  the  viticultural  area  are  located 
in  excess  of  SO  miles  from  the  Grand 
Valley  with  mountains,  mesas,  valleys, 
canyons,  and  vast  areas  of  salt 
sagebrush  and  alkali  separating  the  two. 
Grapes  within  the  "Grand  Valley" 
viticultural  area  are  adapted  to  the 
medium  textured  to  sandy  Genola. 
Hinraan,  Mayfield.  Mesa.  Ravola.  and 
Thoroughfare  soils,  especially  where 
these  soils  are  in  areas  where  peaches 
are  grown,  since  grapes  and  peaches 
tend  to  do  well  in  the  same  type  of 
environment  In  contrast  soils  to  the 
west  of  the  viticultural  area  are 
predominently  Billings,  Chipeta,  Fruita, 
Mack  and  Persayo-Chipeta  which,  for 
the  most  part,  are  not  suitable  for  grape 
growing. 

Boundary 

The  boundary  of  the  Grand  Valley 
viticultural  area  may  be  found  on  six 
United  States  Geological  Survey  maps 
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with  a  scale  of  1:24.000.  The  boundary  is 
described  in  $  9.137. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Grand 
Valley  viticultural  area  that  it  is 
approving  or  endorsing  the  quahty  of  the 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  not  better  than  other 
areas.  By  approving  this  area,  ATF  will 
allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Grand  Valley  wines. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  final  rule  is  not 
expected  (1)  to  have  secondary,  or 
incidental  ejects  on  a  substantial 
number  of  small  entities:  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  L  White.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 


List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection. 
Viticultural  areas.  Wine. 

Issuance 

Title  27.  Code  of  Federal  Regulations, 
Part  9.  American  Viticultural  Areas  is 
amended  as  follows: 

PART  9-AMERICAN  VITICULTURAL 
AREAS 

Par.  1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  The  Table  of  sections  in 
subpart  C  is  amended  to  add  the  title  of 
§  9.137  to  read  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

•        •        •        *        * 
i  9.137    Grand  Valley. 

Par.  3.  Subpart  C  is  amended  by 
adding  S  9.137  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 


§9.137    Grand  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Grand 
Valley." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Grand  Valley  viticultural  area  are 
six  U.S.G.S.  (7.5  minute  series) 
topographical  maps  of  the  1:24.000  scale: 

(1)  "Palisade  Quadrangle,  Colorado," 
edition  of  1962. 

(2)  "Clifton  Quadrangle.  Colorado." 
edition  of  1962.  photorevised  1973. 

(3)  "Grand  Junction  Quadrangle. 
Colorado."  edition  of  1962.  photorevised 
1973. 

(4)  "Colorado  National  Monument 
Quadrangle,  Colorado."  edition  of  1962, 
photorevised  1973. 

(5)  "Fruita  Quadrangle.  Colorado." 
edition  of  1962,  photorevised  1973. 

(6)  "Corcoran  Point  Quadrangle, 
Colorado,"  edition  of  1962. 

(c)  Boundary.  The  Grand  Valley 
viticultural  area  is  located  entirely 
within  Mesa  County,  Colorado,  in  the 
western  part  of  the  State.  The  boundary 
is  as  follows: 

(1)  The  beginning  point  is  located  on 
the  Palisade  quadrangle  map  at  a  point 
northeast  of  the  city  of  Palisade  where 
Interstate  70  crosses  the  Colorado  River 
and  intersects  with  U.S.  Highways  6  and 
24,  adjacent  to  and  immediately  west  of 
the  Orchard  Mesa  Canal  Aqueduct; 


(2)  From  the  beginning  point,  the 
boundary  proceeds  due  east  to  the 
adjacent  Orchard  Mesa  Canal  Aqueduct 
and  then  in  a  southerly  direction  along 
the  Orchard  Mesa  Canal  Aqueduct  to  an 
unnamed  creek  in  the  western  part  of 
section  11.  Township  11  South,  Range  98 
West  (T.  11  S..  R.  98  W.); 

(3)  Thence  in  a  southeasterly  direction 
along  the  unnamed  creek  to  its 
intersection  with  the  5000-foot  contour 
line  in  the  northeast  comer  of  section  1. 
T.  1  S..  R.  2  E.; 

(4)  Thence  in  a  northwesterly  and 
then  a  southerly  direction  along  the 
5000-foot  contour  line  to  its  intersection 
with  Watson  Creek  in  section  12.  T.  1  S.. 
R.  2  E.; 

(5)  Thence  in  a  southeasterly  direction 
along  Watson  Creek  to  its  intersection 
with  the  electrical  power  lines  in  the 
southern  part  of  section  12.  T.  1  S..  R.  2 
E.; 

(6)  Thence  in  a  southwesterly 
direction  along  the  electrical  power  lines 
along  the  northern  slope  of  Horse 
Mountain  to  that  point  where  the  power 
fines  intersect  with  the  Jeep  Trail  in  the 
central  part  of  section  15,  T.  1  S.,  R.  2  E.; 

(7)  Thence  in  a  northwesterly 
direction  along  the  Jeep  Trail  to  its 
intersection  with  Orchard  Mesa  Canal 
No.  2  on  the  western  border  of  section 
10.  T.  1  S..  R.  2  E.; 

(8)  Thence  in  a  generally 
southwesterly  direction  along  Orchard 
Mesa  Canal  No.  2  through  the  Clifton 
quadrangle  map  to  the  Canal's  junction 
with  the  Gunnison  River  on  the  Grand 
junction  quadrangle  map  (western  part 
of  section  31,  T.  1  S..  R.  1  E.); 

(9]  Thence  in  a  generally 
northwesterly  direction  along  the 
Gunnison  River  to  its  junction  with  the 
Colorado  River  in  section  22.  T.  1  S.,  R.  1 
W.: 

(10)  Thence  continuing  in  a 
northwesterly  direction  along  the 
Colorado  River  to  the  bridge  where 
County  Road  340  crosses  the  river 
(Section  15.  T.  1  S..  R.  1  W.); 

(11)  Thence  in  a  southwesterly 
direction  along  County.  Road  340 
approximately  .2  mile  to  its  intersection 
with  a  secondary  highway,  hard  surface 
road,  known  locally  as  Monument  Road; 

(12)  Thence  in  a  southwesterly 
direction  along  Monument  Road  to  the 
boundary  of  the  Colorado  National 
Monument,  located  on  the  Colorado 
National  Monument  quadrangle  map 
(section  30.  T.  1  S.,  R.  1  W.); 

(13)  Thence  in  a  generally 
northwesterly  direction  along  the 
boundary  of  the  Colorado  National 
Monument  to  its  intersection  with 
County  Road  340  (known  locally  as 
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Broadway)  on  the  northern  border  of 
section  32.  T.  1  N.,  R.  2  W.; 

(14)  Thence  in  a  generally  northerly 
direction  along  County  Road  340  to  the 
city  of  Fruita  where  County  Road  340 
(known  locally  as  Cherry  Street) 
intersects  K  Road  on  the  Fruita 
quadrangle  map; 

(15)  Thence  due  east  on  K  Road  to  the 
northeast  comer  of  section  17,  T.  1  N..  R. 
1  W..  on  the  Corcoran  Point  quadrangle 
map.  then  extending  in  the  same 
direction  in  a  straight  line  along  the 
northern  boundary  of  section  16.  T.  1  N.. 
R.  1  W.  to  the  intersection  with  the 
Government  Highline  Canal; 

(16)  Thence  in  a  southeasterly 
direction  along  the  Government  Highline 
Canal  to  its  intersection  with  U.S. 
Interstate  70  on  the  Grand  Junction 
quadrangle  map; 

(17)  Thence  in  an  easterly  direction 
along  U.S.  Interstate  70  through  the 
Clifton  quadrangle  map  to  where 
Interstate  70  crosses  the  Colorado  River 
and  intersects  with  U.S.  Highways  6  and 
24  on  the  Palisade  quadrangle  map.  the 
point  of  beginning. 

Signed:  October  11. 1991. 
Stephen  E.  Higgins, 
Director. 

Approved:  November  4, 1991. 
lohn  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory, 
Trade  and  Tariff  Enforcement). 
(PR  Doc.  91-28168  Filed  11-22-81;  8:45  am) 
BUXHM  cooc  4tie-«i-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  2861  and  293 

Defense  Mapping  Agency  (DMA) 
Freedom  of  Informatkm  Act  PraMgram; 
Correction 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule  correction. 

summary:  This  document  corrects  an 
administrative  error  that  appeared  in  the 
Federal  Register  on  November  18. 1991. 
The  publication  redesignated  286i  as 
295.  The  correct  redesignation  is  "286i" 
as  "293", 

EFFECTIVE  DATE:  July  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACTS 

LM.  Bynum.  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services.  Pentagon, 
Washington.  DC  20301-1155.  telephone 
703-697-4111. 

In  the  Federal.Register  issue  of 
Monday.  November  18, 1991,  pages 
58179  and  58180,  "295"  is  Corrected  to 
read  "293"  each  time  it  appears. 


Dated:  November  19, 1991. 

L.M.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer 

(PR  Doc.  91-28181  Filed  11-22-91;  8:45  am] 

BtLUNQ  COOE  Mt»41-M 


Department  Of  the  Navy 

32  CFR  Part  701 

(Secretary  of  the  Navy  Instruction  521 1^] 

Personal  Privacy  and  Rights  of 
Individuals  Regarding  Records 
Pertaining  to  Themselves 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  removing  an  exemption  rule  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
This  exemption  rule  removes  the  system 
of  records  identified  as  N01610-1,  "Navy 
Personnel  Evaluation  System"  which  is 
also  removed  in  a  Navy  Notice 
document  published  elsewhere  in  this 
Federal  Register.  The  Navy  is  also 
changing  "Naval  MiUtary  Personnel 
Command"  to  "Bureau  of  Naval 
Personnel"  to  reflect  the  activity's  name 
change. 

EFFECTIVE  DATE:  November  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Gwendolyn  Aitken.  Head,  PA/ 
FOIA  Branch,  Office  of  the  Chief  of 
Naval  Operations  (OP-09B30). 
Department  of  the  Navy,  The  Pentagon. 
Washington,  DC  20350-2000.  Telephone 
(703)  614-2004. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  32  CFR  701.119  is  amended  as 
follows: 

1.  The  authority  citation  for  32  CFR 
part  701,  subpart  G  is  revised  to  read  as 
follows: 

Authority:  Pub.  L  93-«79,  88  SUt  1896  (5 
U.S.C.  552a). 

2.  Section  701.119  is  amended  by 
revising  the  section  heading;  the  heading 
of  paragraph  (b);  and  removing  and 
reserving  paragraph  (b)(2)  as  follows: 

S  701.119    Exempt  Navy  record  system*. 

•  •        •        •        * 

(b)  Bureau  of  Naval  Personnel — 

•  •        *        •        • 

(2)  (Reserved] 


Dated:  November  19, 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[PR  Doc.  91-28182  Filed  11-22-91:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parti 

RIN  2900-AF56 

Release  of  Department  of  Veterans 
Affairs  (VA)  List  of  Names  and 
Addresses 

agency:  Department  of  Veterans 
Affairs. 

action:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  is  amending  the  regulation 
governing  the  release  of  lists  of  VA 
beneficiaries  under  the  authority  of  38 
U.S.C.  3301  to  delegate  authority  to  the 
General  Counsel  to  make  final 
Departmental  decisions  on  appeals.  The 
Office  of  the  General  Counsel  has  been 
extensively  involved  in  the  preparation 
of  final  Departmental  decisions  on 
appeals  under  this  authority  since  the 
decisions  require  legal  analysis.  This 
new  delegation  of  authority  should 
allow  the  Department  to  be  more 
responsive  to  the  public. 

EFFECTIVE  DATE:  November  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Marjorie  M.  Leandn,  Chief,  Records  and 
Reports  Management  Division  (723), 
Records  Management  Service, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2454. 

SUPPLEMENTARY  INFORMATION:  VA  finds 

that  advance  publication  for  notice  and 
public  comment  is  not  required.  The 
regulatory  amendment  here  involved  is 
consistent  with  the  Secretary's  lawful 
abihty  to  delegate  his  authority  in 
providing  final  Departmental  decisions 
on  appeals  on  information  law  issues. 
This  amendment  reflects  the  general 
change  in  Department  policy  regarding 
who  may  responsibly  issue  such  final 
decisions,  and  neither  imposes  new 
obligations  nor  has  a  substantial  impact 
on  those  individuals  dealing  with  the 
Department.  Such  amendment  affects 
only  existing  Departmental  procedures 
and  practices  which  is  not  substantive 
in  its  effect  Thus,  in  accordance  with 
the  provisions  of  36  CFR  1.12,  advance 
publication  in  the  Federal  Register  is  not 
necessary.  Accordingly,  the  amendment 
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in  the  foregoing  regulation  is  now 
published  as  final. 

This  final  regulatory  amendment  does 
not  meet  the  criteria  for  a  major  rule  as 
that  term  is  defined  by  Executive  Order 
12291.  Federal  Regulation.  This 
regulatory  amendment  will  not  have  a 
$100  million  annual  effect  on  the 
economy,  will  not  cause  a  major 
increase  in  costs  or  prices  and  will  not 
have  any  other  significant  adverse 
effects  on  the  economy. 

The  Secretary  hereby  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defmed  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612. 
Pursuant  to  S  U.S.C.  605(b),  this 
regulation  is  therefore  exempt  from  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604.  The  reason  for  this 
certification  is  that  the  involved 
regidation  applies  only  to  delegations  of 
authority  specifying  who  will  make  final 
Departmental  decisions  on  appeals 
under  information  laws,  and  imposes  no 
regulatory  burden  on  small  entities. 

There  is  no  applicable  Catalog  of 
Federal  Domestic  Assistance  number 
involved. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Government 
property.  Investigations,  Privacy. 

Approved:  November  12. 1991. 
Edward  |.  Derwinaki. 
Secretary  of  Veterans  AffaJn. 

For  the  reasons  set  out  in  ihe 
preamble.  38  CFR  part  1  is  amended  as 
set  forth  below: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1, 
SS  1.500  to  1.527  continues  to  read  as 
follows: 

Autbority:  Sections  l.SOO  to  1.527  issued 
under  72  Stat.  1114, 1238,  as  amended:  38 
U.S.C  2ia  3301. 

§1319    [AmctMted] 

2.  In  S  1.519,  paragraph  (e).  remove  the 
word  "Secretary"  and  add,  in  its  place, 
the  words  "General  Counsel". 

[PR  Doc  91-28210  Filed  11-22-91:  8:45  am] 
■UJMO  cooc  tno-«i-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HMlth  Servic* 

42  CFR  Part  110 

Rm0905-AC83 

Vaccine  Information  Matarlaia 

AOENCY:  Centers  for  Disease  Control, 
Public  Health  Service.  HHS. 

ACnoir.  Final  rule;  corrections. 

SUMMARY:  The  Public  Health  Service  is 
making  minor  corrections  to  the  fuial 
rule  on  Vaccine  Information  Materials 
(42  CFR  part  110)  published  Tuesday, 
October  15, 1991  (56  FR  51798).  Other 
corrections  appear  in  the  Corrections 
Section  of  this  issue. 
FOR  HJRTMER  INFORMATION  CONTACT: 

Walter  A,  Orenstein,  M.D..  Director. 
Division  of  Immunization,  Mailstop  E- 
05,  National  Center  for  Prevention 
Services,  Centers  for  Disease  Control. 
Atlanta.  Georgia  30333. 
SUPPLEMENTARY  INFORMATION:  On 
October  15, 1991,  the  PubHc  Health 

Service  published  the  final  rule  on 

Vaccine  Information  Materials  (42  CFR 
part  110;  56  FR  51798).  Appendix  A  to 
subpart  A  includes  information 
materials  for  Diphtheria,  Tetanus,  and 
Pertussis;  Measles.  Mumps,  and  Rubella; 
and  Polio.  This  notice  changes  the  dates 
that  appear  in  those  materials  to  the 
date  of  publication  and  corrects  an 
error.  Other  changes  are  made  in 
another  notice  appearing  in  the 
Corrections  Section  of  this  issue. 


Dated:  November  18, 1991. 
Neil ).  Siillinaa, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 

The  following  corrections  are  made  to 
appendix  A  to  Subpart  A.  Vaccine 
Information  Materials,  Final  Rule.  42 
CFR  part  110: 

Appendix  A  to  Subpart  A    [Corrected] 

1.  On  page  Sldll,  third  column,  line 
37.  change  "DTP  00/00/91"  to  "DTP  10/ 
15/91". 

2.  On  page  51812.  directly  below  the 
form,  change  "DTP  00/00/90"  to  "DTP 
10/15/91". 

3.  On  page  51815,  third  column,  line 
18,  change  "MMR  00/00/91"  to  "MMR 
10/l5/9r*. 

4.  On  page  51815,  directly  below  the 
form,  change  "MMR  00/00/90"  to  "MMR 
10/15/91". 

5.  On  page  51815,  first  column,  line  16. 


change  "The  benefit  of  polio  vacchie  is" 
to  "The  benefits  of  polio  vaccine  are". 

6.  On  page  51818,  third  column,  line 
11.  change  "Polio  00/00/91"  to  "Polio  10/ 
15/91". 

7.  On  page  51818,  directly  below  the 
form,  change  "Polio  00/00/90"  to  "Polio 
10/15/91". 

(FR  Doc.  91-28169  Filed  11-22-01:  8:45  am) 
BtLUNQ  COM  4IM-ia-M 

Health  Care  Financing  Administration 
42  CFR  Parte  412  and  413 

IBP0-711-CH1 
RM  093S-AE90 

Medicare  Program;  Changas  to  the 
Inpatient  Hospttai  Prospective 
Payment  System  and  Fiscal  Year  1992 
Rates;  Correction 

agency:  Health  Care  Financing 
AdministraHon  (HCFA),  HHS. 
ACTION:  Final  rule;  correction. 

SUMMARY:  In  the  August  30, 1991,  issue 
of  the  Federal  Register  (FR  Doc.  91- 
20778),  (56  FR  43196).  we  revised  the 
Medicare  inpatient  hospital  prospective 
payment  system  and  the  amounts  and 
factors  necessary  to  determine 
prospective  payment  rates  for  Medicare 
inpatient  hospital  services.  These 
changes  are  applicable  to  discharges 
occurring  on  or  after  October  1. 1991. 
This  notice  corrects  errors  made  in  that 
document. 
EFFECTtVB  DATE:  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wynn.  (301)  966-4529. 
SUPPLEMENTARY  INFONMATION:  We  are 

making  the  following  corrections  to  the 
August  30. 1991  final  rule  (56  FR  43196): 

1.  On  page  43206,  in  the  first  column, 
under  section  4,  Chemotherapy  (DRG 
410).  in  line  16  of  the  second  paragraph, 
the  last  diagnosis  code  is  changed  from 
208.1  to  208.01. 

2.  On  page  43223,  in  the  third  column, 
under  the  first  response  paragraph,  on 
line  8  and  beginning  on  line  14,  the  date 
of  December  19. 1991  is  changed  to 
December  18. 1991. 

3.  On  page  43226.  in  the  second 
column,  in  Step  5:  Computation  of 
Capital  DSH  and  IME  Adjustments  for 
Day  Outliers,  the  equation  is  changed  as 
follows: 

From:  Capital  Outlier 
Payment  X  (Capital  IME  Adjustment 
Factor + Capital  DSH  Adjustment 
Factor)  =  DSH  Outlier  Adjustment 

To:  Capital  Outlier  Payment  X  (Capital 
IME  Adjustment  Factory  Capital  DSH 
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'  Adjustment  Factor)  =  IME  and  DSH 
Outlier  Adjustment 

4.  On  page  43227,  in  the  first  column. 
at  the  end  of  Step  2:  Determination  of 
Capital  Cost  Thresholds,  the  following 
note  is  added: 

"Note:  To  be  eligible  for  cost  outlier 
payments,  the  combined  capital  and 
operating  standardized  costs  must  exceed  the 
appropriate  combined  cost  outlier 
thresholds." 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
ENO-STAQE  RENAL  DISEASE 
SERVICES 

5.  On  page  43241,  the  authority 
citation  for  part  413  is  revised  to  read  as 
follows: 

Authority:  Sees.  1102. 1814(b),  1815. 1833(a). 
(I),  and  (n).  1861(v).  1871. 1881. 1883.  and  1888 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
1395f{b).  1395g.  1395a(a).  (i).  and  (n),  1395x(v), 
1395hh.  1395rr.  1395tf.  and  1395ww):  sec. 
104(c)  of  Pub.  L  100-360  as  amended  by  sec. 
608(d)(3)  of  Pub.  L  100-485  (42  U.S.C.  1395ww 
(note)):  and  sec.  101(c)  of  Pub.  L 101-234  (42 
U.S.C.  139SWW  (note)). 

S  413.40    (AmwKM] 

6.  On  page  43242,  in  the  second 
column,  in  {  413.40(g)(1),  beginning  on 
line  one,  "HCFA  must  adjust  the  amount 
of  the  operating  costs"  is  corrected  to 
read  "HCFA  may  adjust  the  amount  of 
the  operating  costs." 

7.  On  page  43245,  in  the  second 
colunm.  in  the  first  paragraph,  the 
proposed  rural  adjustment  factor  is 
changed  from  .999765  to  .999766.  In  the 
second  paragraph,  the  final  rural 
adjustment  factor  is  changed  from 
.999766  to  .999765. 

8.  On  page  43274.  in  Table  4a,  in  the 
third  column,  the  wage  index  value  for 
Champaign-Urbana-Rantoul.  IL  is 
changed  from  .8757  to  .8753. 

9.  On  page  43275,  in  Table  4a,  in  the 
third  columa  Perry.  PA  is  added  to  the 
list  of  counties  in  the  Harrisburg- 
Lebanon-Carlisle.  PA  urban  area. 

10.  On  page  43277.  in  Table  4a,  in  the 
second  colunm,  the  asterisk  beside 
Owensboro,  KY  is  removed  because  this 
urban  area  is  not  a  large  urban  area. 

11.  In  Table  4c  beginning  on  page 
43279.  the  following  changes  are  made  in 
wage  index  values  for  hospitals  that  are 
reclassified: 


ATM  radttsified  to 


Atm  fsdMsified  lo 


Mbur^.QA 

F«y«n»vill«,  NC 

Utl*  Rock-North  UMs  Rock.  Aa. 


Wag* 


Rockiord.  IL „ 

Santa  Rosa-Peialuma.  CA. 

Sharon.  PA 

Tytef.TX 


Wage 


.0103 

1.2968 

.9074 

.9288 


.7770 
.7866 
.6250 


12.  On  page  43296,  in  Table  6a-New 
Diagnosis  Codes,  in  the  16th  line,  for 
new  diagnosis  code  76.3.  Kaposi's 
sarcoma,  gastrointestinal  sites,  "Y"  is 
changed  to  "N"  in  the  complications  or 
comorbidities  (CC)  column. 

13.  On  page  43346.  in  the  first  column, 
under  section  II.  beginning  on  the  fourth 
line,  "and  thus,  were  part  of  the  initial 
impact  analysis"  is  changed  to  read, 
"and  thus  were  not  part  of  the  initial 
impact  analysis." 

14.  On  page  43346.  in  the  third  column, 
under  section  IV.  on  line  2.  the  number 
of  Medicare  hospitals  currently  paid  on 
a  reasonable  cost  basis  is  changed  from 
990  to  706.  On  line  three,  the  number  of 
hospital  units  paid  on  a  reasonable  cost 
basis  is  changed  from  1.820  to  1.830. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance) 

Dated:  November  19, 1991. 
FredVSTiTth. 

Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 
[FR  Doc.  91-28239  Filed  11-22-01;  8:45  am] 

BIUJMQ  coot  4120-Ot-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6910 

(MT-930-4214-10;  MTM  41523] 

Partial  Revocation  of  Executive  Order 
Dated  April  17, 1926;  Montana 

aoency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  an 
Executive  order  insofar  as  it  affects  40 
acres  of  public  land  withdra%vn  for  use 
as  a  public  water  reserve.  The  land  is  no 
longer  needed  for  that  purpose,  and  the 
revocation  is  needed  to  permit  disposal 
of  the  land  through  land  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  This 
action  will  open  the  land  to  surface 
entry  and  nonmetalliferous  mining 
unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  land  has  been  and 


remains  open  to  metalliferous  mining 
and  mineral  leasing. 
EFFECnVE  DATE:  December  26,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 

]ames  Binando.  BLM  Montana  State 
Office.  P.O.  Box  36800.  Billings,  Montana 
59107,  406-255-2935. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  April  17. 
1926,  which-created  Public  Water 
Reserve  No.  107,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Principal  Meridian 
T.  14  s.,  R.  6  W., 

Sec.  19.  SWy4SEV4: 
The  area  de8cril>ed  contains  40  acres  in 
Beaverhead  County. 

2.  At  9  a.m.  on  December  26. 1991,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
December  26, 1991,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  9  a.m.  on  December  26, 1991,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws  for  nonmetalliferous  minerals, 
subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  other 
segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  land  described  in  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  November  7, 1991. 

Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-28175  Filed  11-22-91:  &45  amj 
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GENERAL  SERVICES 
AOyiNISTRATION 

48  CFR  Part  519 
[APO  2Mai2A  Clig*  30] 

Qeneral  Servte—  Administration 
Acqulsttion  Regulation;  Earlier  Review 
of  Sut)contractirtg  Plans 

AOCNCv:  Office  of  Acquisition  Policy. 

GSA. 

action:  Final  rule. 

tUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR]  is  amended  by  revising 
paragraph  (c)(2]  of  S  519.704  to  correct 
the  citation,  and  by  revising  paragraph 
(a)  of  (  519.705-4  to  establish 
procedures  for  the  early  submission  of 
subcontracting  plans  to  the  agency  small 
business  technical  advisor  (SBTA)  and 
Small  Business  Administration 
Procurement  Center  Representative 
(SBA/PCR)  in  negotiated  acquisitions 
and  for  consideration  of  their  comments 
in  negotiations.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECnvc  DATC  November  27. 1991. 
Fon  FimTHen  iNRMMA'noN  comtact. 
Paul  Linfield.  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
SUPPLEMENTARY  MFOmiATtON: 

A.  PubBc  Conunents 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  provides  internal  operating 
procedures  to  GSA  contracting 
personnel  regarding  the  timing  for 
review  of  subcontracting  plans  by 
agency  SBTAs  and  SBA/PCRs. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  14. 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  appUes  to  this  rule. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  does  not  apply 
because  the  proposed  rule  was  not 
required  to  be  published  in  the  Federal 
Register  for  public  comment 

D.  Paperworic  Reduction  Act 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  does  not  apply  because  this 
rule  does  not  impose  any  recordkeeping 
or  information  collection  requirement  on 
offerors,  contractors  or  other  members 
of  the  public. 


List  of  Subjects  in  48  CFR  Part  519 

Government  procurement 

1.  The  authority  citation  for  48  CFR 
part  519  continues  to  reed  as  follows: 

AutlMtity:  40  U.S.C.  48e(c). 

PART  S19-SMAU  BUSINESS  AND 
SMALL  mSAOVANTAQEO  BUSINESS 
CONCERNS 

2.  Section  519.704  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 


SS19.704    Subcontracting 
rs^uiremacits. 


(c)  Duration  of  plans. 

(2)  Commercial  products  plana.  A 
commercial  products  plan  is  approved 
by  the  first  Federal  agency  awarding  a 
contract  for  commercial  products  during 
the  contractor's  fiscal  year,  and  is 
applicable  to  every  additional  Federal 
contract  for  commercial  products 
awarded  to  that  contractor  during  the 
contractor's  same  federal  year.  If  the 
approved  plan  is  limited  to  s  division  or 
plant  it  only  applies  to  additional 
contracts  for  commercial  products  of 
that  particular  division  or  plant  The 
cutoff  date  for  applying  a  previously 
approved  commercial  products  plan  to 
additional  Federal  contracts  is  the  end 
of  the  company's  fiscal  year  in  which 
the  plan  was  approved.  If  the  contract 
extends  beyond  the  contractor's  fiscal 
year,  the  GSA  contracting  officer 
responsible  for  monitoring  the  existing 
plan,  under  S  519.706-70  (c)  and  (d). 
must  request  a  new  plan  30  days  prior  to 
the  end  of  the  contractor's  fiscal  year. 

3.  Section  519.705-^  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

519.705-4    Reviewing  the  subcontracting 
plan. 

(a)  Early  review  of  the  subcontracting 
plan  by  the  SBTA  is  usually  beneficial  in 
expediting  contract  awards  by 
eliminating  last  minute  disagreements 
between  the  contracting  officer  and 
SBTA  over  the  content  or  goals 
expressed  in  the  subcontracting  plan. 

(1)  In  a  negotiated  acquisition,  a  copy 
of  the  subcontracting  plan  must  be 
provided  to  the  SBTA  as  soon  as 
practicable  after  review  by  the 
contracting  officer  and  before 
negotiating  the  plan.  If  the  solicitation 
required  subcontracting  plans  from  all 
offerors,  the  contracting  officer  shall 
provide  to  tlie  SBTA  only  the  plans  of 
firms  in  the  competitive  range. 

(2)  When  providing  the  plan  to  the 
SBTA.  the  contracting  officer  shall 
establish  a  definite  date  (a  minimum  of  5 


working  days,  unless  s  shorter  period  is 
agreeable  to  the  SBTA.  from  receipt  by 
the  SBTA)  by  which  the  SBTA  must 
submit  comments.  Oral  comments  may 
be  accepted  by  the  contracting  officer 
when  time  restraints  do  not  permit  the 
SBTA  to  complete  review  on  GSA  Form 
3584,  Checklist  for  Review  of 
Subcontracting  Plan. 

(3)  The  plan  may  be  submitted  to  the 
SBA/PCR  for  concurrent  review. 

(4)  Comments  by  the  SBTA  and/or 
SBA/PCR  must  be  considered  by  the 
contracting  officer  in  negotiating  the 
plan  and  reasons  for  rejecting 
recommendations  documented  on  GSA 
Form  3584  before  submission  of  the  plan 
to  the  SBTA  and  the  SBA/PCR  for  final 
review.  The  contracting  officer  may 
award  the  contract  if  the  SBTA  and 
SBA/PCR  have  not  completed  their  final 
review  within  3  working  days  of  the 
submission.  In  the  case  of  an  unresolved 
disagreement  received  during  that 
period,  the  contracting  officer  must 
contact  the  Director,  AU  (see  S  519.705- 
5(a)). 

(5)  Except  as  provided  in  (a)(2).  above, 
GSA  Form  3584  must  be  used  by  the 
procuring  contracting  officer  (PCO)  and 
SBTA  when  reviewing  subcontracting 
plans.  Its  use  by  SBA  procurement 
center  representatives  when  reviewing 
plans  is  optional. 

Dated:  November  12. 1991. 
Rich«rd  H.  Hopf.  III. 

A  ssociate  A  dministrator  for  A  cquiaition 

Policy. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  830 

(Docket  Ma  SO1 1*7-1287] 

RIN064e-AO70 

Atlantic  Swordflsh  Fiahery 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
amend  the  regulations  implementing  the 
Fishery  Management  Plan  for  Atlantic 
Swordfish  (FMP).  This  rule:  (1) 
Establishes  as  a  condition  for  the 
renewal  of  an  annual  vessel  permit  in 
the  Atlantic  swordfish  fishery  that  all 
fishing  vessel  reports  required  for  that 
vessel  must  be  submitted;  and  (2)  adds 
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to  the  swordfish  regulations  a  reference 
regarding  the  marine  mammal 
exemption  program  under  the  Marine 
Mammal  Protection  Act  as  it  applies  to 
vessels  and  persons  in  the  longline  and 
gillnet  fisheries  for  swordfish.  The 
intended  effects  of  this  action  are:  (1)  to 
ensure  that  vessel  reports  necessary  for 
the  effective  management  of  the 
swordflsh  fishery  are  received  on  a 
timely  basis;  and  (2)  to  advise  vessel 
owners  and  operators  of  additional 
Federal  regulatory  requirements  that 
may  apply  to  them. 
IFPtCTlvi  DATE  December  26. 1991. 
POR  niRTHER  INFORMATtON  CONTACT:  W 
Perry  Allen.  813-«93-3722. 
SUPPLCMSNTARV  INPORMATION:  The 
Atlantic  swordfish  fishery  is  msnaged 
under  the  FMP  and  its  implementing 
regulations  at  50  CFR  paYt  630  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

The  regulations  at  60  CFR  63a5(a) 
require  an  owner  or  operator  of  a 
permitted  vessel  that  has  been  selected 
by  the  NMFS  Science  and  Research 
Director  to  ensure  that  a  daily  fishing 
record  is  maintained  on  available  forms. 
The  forms  must  be  submitted  on  a 
monthly  basis  to  the  appropriate  NMFS 
Science  and  Research  Director.  Because 
many  of  these  vessel  reports  have  not 
been  provided  on  a  timely  basis,  NMFS 
proposed  to  condition  the  reissuance  of 
the  annual  vessel  permit  required  by  50 
CFR  630.4  on  the  receipt  of  all  vessel 
reports  specified  at  50  CFR  630.5(a)  that 
were  to  be  submitted  for  the  12  months 
immediately  preceding  the  permit 
renewal  application.  The  need  for  the 
required  reports,  and  information  on  the 
implementation  of  the  proposed  action, 
were  included  in  the  proposal  rule  (55 
FR  50199.  December  5. 1990)  and  are  not 
repeated  here.  Regulations  issued  under 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1384)  (Act), 
establish  a  5-year  exemption  program 
(until  October  1, 1993)  from  the  Act's 
general  prohibition  on  the  taking  of 
marine  mammals  for  certain  incidental 
takings  of  marine  mammals  in  the 
course  of  commercial  fishing  (see  50 
CFR  part  229).  Under  the  interim 
exemption  program,  the  longline  and 
gillnet  fisheries  for  swordfish  in  the 
Atlantic  Ocean  (including  the  Gulf  of 
Mexico  and  Caribbean  Sea)  have  been 
Identified  as  commercial  fisheries  in 
which  there  is  an  Incidental  taking  of 
marine  mammals.  Accordingly, 
requirements  including,  but  not  limited 
to.  registration,  exemption  certificates, 
decals.  and  reports  as  contained  in  50 
CFR  part  229.  apply  to  vessels,  owners, 
and  operators  in  those  swordfish 


fisheries.  To  ensure  that  swordfish 
longline  and  gilbiet  fishermen  are  aware 
of  the  requh^ments  of  the  interim 
exemption  program  under  the  Act. 
section  830.3  of  the  swordfish 
regulations  (Relation  to  other  laws)  is 
revised  to  reference  50  CTR  part  229. 

Comments  and  Responses 

Commentt 

Comments  were  received  from  four 
individual  swordfish  fishermen  and  a 
fishermen's  association.  All  of  the 
comments  addressed  the  proposed 
withholding  of  perm'ts  based  on  failure 
to  submit  ail  required  reports. 

Three  commenters  objected  to  the 
propose!  because  the  receipt  of 
November  and  December  logbook 
reports  would  not  be  known  by  NMFS  in 
time  to  issue  permits  for  the  following 
year  and  because  f^MFS  does  not  have 
the  ability  to  process  vessel  logbook 
reports  on  a  "real-time"  basis.  Two 
commenters  obfected  to  NMFS 
"summarily"  denying  a  fishing  permit  or 
withholding  a  renewal  permit  »vithout 
warning  that  required  logbook  reports 
had  not  been  received.  One  comment 
noted  that  30  days  is  not  sufficient  time 
for  an  applicant  to  correct  a  deficiency 
in  a  permit  appUcation,  including 
submission  of  delinquent  reports,  before 
an  application  is  considered  abandoned. 
The  commenter  noted  that  the  distant- 
water  nature  of  a  portion  of  the 
swordfish  fishing  fleet  might  preclude 
timely  receipt  of  notification  and 
correction  of  a  deficiency  within  30 
days.  The  commenter  suggested  60  days 
as  a  more  realistic  time  frame. 

Response 

The  proposed  rule  clearly  stated  that 
NMFS  was  proposing  to  condition  the 
processing  of  an  application  for  a 
renewal  permit  on  Uie  receipt  of  a 
complete  application  and  the  receipt  of 
all  vessel  reports  identified  at  50  CFR 
630.5(a)  that  were  due  at  the  time  of  the 
application,  NMFS  has  been,  and 
intends  to  continue,  issuing  renewal 
permits  during  the  last  2  months  of  the 
permit  year— in  the  case  of  swordfish 
permits,  the  last  2  months  of  the 
calendar  year.  Therefore,  determining 
whether  all  reports  have  been  timely 
provided  is  baaed  on  the  period 
preceding  receipt  of  the  renewal 
application.  NMFS  does  not  Intend  to 
delay  the  normal  renewal  of  swordfish 
vessel  permits. 

Some  of  the  commenters  apparently 
do  not  understand  clearly  the 
"applicable  reporting  requirements  of 
8  630.5(a)."  The  referenced  paragraph, 
among  other  brings,  requires  that  fishing 
vessel  logbook  forms  for  each  month 


"must  be  submitted  to  the  Science  and 
Research  Director  so  as  to  be  received 
not  later  than  the  twenty-fifth  day  of  the 
following  month."  Thus,  prior  to  the 
twenty-fifth  day  of  a  moiith.  the  non- 
receipt  by  the  Science  and  Research 
Director  of  a  report  for  the  preceding 
month  does  not  constitute  a  failure  to 
report  on  a  timely  basis. 

NMFS  is  well  aware  that  the 
recording  of  reports  is  not  instantaneous 
upon  their  receipt.  The  recording  of 
receipt  of  required  fishing  vessel  reports 
may  require  up  to  14  days  from  the 
deadline  date  for  receipt  of  reports  for  a 
particular  month.  However,  NMFS 
monitors  its  status  of  report  recording  so 
that  NMFS  is  aware  of  any  backlogs  in 
recording  the  receipt  of  required  fishing 
vessel  reports.  Accordingly,  a  month  for 
which  all  timely  submitted,  required 
fishing  vessel  reports  have  not  yet  been 
recorded  is  not  considered  in 
determining  the  status  of  required 
reports.  Because  receipt  of  monthly 
fishing  vessel  reports  is  not  required 
until  the  25th  day  of  the  following  month 
and  recording  of  receipt  may  require  up 
to  14  days,  the  status  of  a  particular 
month's  reports  may  not  be  available 
before  the  39th  day  following  that 
month.  Thus,  a  period  of  approximately 
one  month  immediately  preceding  the 
renewal  application  is  not  considered 
when  determining  whether  all  reports 
have  been  timely  filed. 

As  stated  In  the  proposed  rule,  the 
Regional  Director,  Southeast  Region. 
NMFS.  will  notify  the  applicant  of  a 
deficiency  and  the  applicant  will  be 
given  an  opportunity  to  correct  the 
deficiency.  TTjus,  an  annual  vessel 
permit  will  not  be  summarily  denied  or 
withheld  without  warning. 

NMFS  concurs  that  in  the  swordfish 
fishery,  30  days  Is  not  sufficient  time  for 
the  correction  of  a  deficiency  in  a  permit 
application.  Accordingly,  as  suggested, 
the  period  before  an  application  will  be 
considered  abandoned  is  increased  to  80 
days 

The  following  schedule  outlines  the 
procedure  that  is  being  used  to  notify 
permit  holders  of  reporting  deficiencies 
and  to  issue  renewal  permits  for  1992: 

Late  August  1991— Notification  of  1991 
permit  holders  regarding  deficiencies  in 
monthly  reporting  for  the  months  of 
October  1990  through  March  1991. 

Mid-October  1991— Notification  of 
1991  permit  holders  regarding 
deficiencies  In  monthly  reporting  for  the 
months  of  October  1990  through  August 
1991,  and  forwarding  of  preprinted 
applications  for  renewal  of  permits. 
November  and  December  1991— 
Processing  of  renewal  applications  and 
Issuance  of  1992  permits  for  vessels  for 
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which  all  applicable  reporting 
requirements  have  been  met. 

When  implementing  this  schedule, 
NMFS  will  examine  whether  the  most 
recent  vessel  reports  have  been 
provided,  i.e..  an  application  received 
after  mid-November  will  be  reviewed 
based  on  the  vessel  reports  through 
September  and  an  application  received 
after  mid-December  will  be  reviewed  on 
the  basis  of  the  vessel  reports  through 
October. 

For  permits  for  1993  and  ensuing 
years,  the  mid-year  notification  of 
deficiencies  is  expected  to  be  in  June. 

The  telephone  number  and  address  of 
the  office  responsible  for  receiving  and 
processing  all  swordfish  fishing  vessel 
logbook  forms  is  provided  in  each  set  of 
logbook  forms.  Any  questions  regarding 
the  status  of  a  vessel's  reports  may  be 
directed  to  that  ofHce. 

NMFS  believes  that  the  procedures 
outlined  above  will  provide  timely 
notice  regarding  deficiencies  in 
reporting  and  ample  opportunity  for 
correcting  deficiencies.  N'MFS  further 
believes  that  it  is  a  reasonable  exercise 
of  an  owner's  authority  and 
responsibility  to  ensure  that  all  required 
vessel  reports  are  submitted  in  a  timely 
manner  and.  thus,  ensure  that  the  owner 
does  not  experience  difficulty  in  having 
the  vessel's  permit  renewed. 

Changes  from  the  Proposed  Rule 

As  noted  above,  the  period  provided 
in  50  CFR  630.4(c)(2)  for  an  applicant  to 
correct  a  deficiency  in  an  application  for 
an  annual  vessel  permit  before  the 
application  is  considered  abandoned  is 
changed  from  30  to  60  days. 

The  proposed  rule  indicated  that 
issuance  of  a  permit  was  conditioned  on 
the  receipt  of  all  vessel  reports  "for  the 
12  months  inunediately  preceding  the 
apphcation."  Based  upon  comments 
received.  NMFS  concluded  that  this 
phrase  is  confusing.  Further,  from  the 
perspective  of  NMFS.  the  quoted  phrase 
is  overly  restrictive.  Receipt  of  these 
reports  is  essential  to  effective 
management  without  regard  to  time 
frame.  Accordingly,  the  quoted  phrase  is 
removed  from  this  final  rule. 

The  "Issuance"  paragraph  (50  CFR 
630.4(c))  is  reworded  for  simplicity  and 
clarity. 


Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  swordfish 
fishery  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Assistant  Administrator  has 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  E.0. 12291. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
effect  of  this  rule  is  to  increase  the 
probability  that  fishermen  will  submit 
the  required  reports  on  a  timely  basis. 
The  regulatory  and  economic  impacts  of 
the  reporting  requirements  were  fully 
evaluated  when  they  were  implemented 
(51  FR  20297.  June  4. 1986).  This  rule  will 
not  change  those  previously  assessed 
impacts. 

This  rule  does  not  change  any  of  the 
factors  considered  in  the  environmental 
impact  statement  prepared  for  the  FMP; 
accordingly,  this  action  is  categorically 
excluded  from  the  requirement  of 
NOAA  Directive  02-10  to  prepare  an 
environmental  assessment. 

In  the  final  rule  that  implemented  the 
FMP  (51  FR  20297.  June  4. 1986)  NMFS 
concluded  that,  to  the  maximum  extent 
practicable,  the  FMP  is  consistent  with 
the  approved  coastal  zone  management 
programs  of  all  the  affected  states.  Since 
this  rule  does  not  directly  affect  the 
coastal  zone  in  a  manner  not  already 
fully  evaluated  in  the  FMP  and  the 
initial  consistency  determination,  a  new 
consistency  determination  under  the 
Coastal  Zone  Management  Act  is  not 
required. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  regulatory 
provisions  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  630 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 


Dated:  November  19. 1991. 
William  W.  Fox.  |r. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  630  is  amended 
as  follows: 

PART  630— ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  630.3  is  revised  to  read  as 
follows: 

S  630.3    Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  S  620.3  of  this  chapter 
and  paragraph  (b)  of  this  section. 

(b)  In  accordance  with  regulations 
issued  under  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  it  is 
unlawful  for  a  commercial  fishing 
vessel,  a  vessel  owner,  or  a  master  or 
operator  of  a  vessel  to  engage  in  a 
longline  or  gillnet  swordfish  fishery  in 
the  Atlantic  Ocean  (including  the  Gulf  of 
Mexico  and  Caribbean  Sea)  unless  the 
vessel  owner  or  authorized 
representative  has  complied  with 
specified  requirements  including,  but  not 
limited  to,  registration,  exemption 
certificates,  decals,  and  reports,  as 
contained  in  50  CFR  part  229. 

3.  In  S  630.4,  paragraph  (c)  is  revised 
to  read  as  follows: 

S  630.4    Vessel  permits. 

(c)  Issuance.  (1)  The  Regional  Director 
will  issue  a  permit  at  any  time  during 
the  fishing  year  to  an  applicant  if  the 
application  is  complete.  An  application 
is  complete  when  all  requested  forms, 
information,  and  documentation  have 
been  received  and  the  applicant  has 
submitted  all  applicable  reports 
specified  at  S  630.5(a). 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  80  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  application  will  be 
considered  abandoned. 
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DEPARTIIENT  OF  AQRtCULTURC 

Agricultural  Martwtlno  S«rvtc« 

7CFR  Part  1139 
[DA-91-Otf] 

Milk  In  ttM  Qraat  Baain  Marfctting  Araa; 
Notloa  of  Propoaad  Suapanaion  of 
Cartain  ProvMona  of  tha  Ordar 

AOlNCv:  Agricultural  Marketing  Service. 

USDA. 

ACnOM:  Proposed  suspension  of  rule. 

SUMMARV:  This  notice  invites  written 
comments  on  a  proposal  to  suspend  for 
the  period  of  December  1991  through 
Augttst  1992  certain  provisions  of  the 
Great  Basin  milk  marketing  order.  The 
proposed  suspension  would  remove  the 
limits  on  the  amount  of  milk  that  a 
producer-handler  may  purchase  from 
pool  plants  or  other  order  plants  without 
losing  its  unregulated  status.  The  same 
provisions  were  previously  suspended 
for  the  period  of  December  1990  through 
August  1991  based  on  a  public  hearing 
held  at  Salt  Lake  City.  Utah,  on  August 
27-28.1990 

DATlt:  Comments  are  due  no  later  than 
December  2, 1991. 

Aoomssu:  Comments  (two  copies) 
should  be  nied  with  ths  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968,  South  Building.  P.O. 
Box  96456,  Washington.  DC  20090-6456. 
PON  PURTHm  INFORMATtON  CONTACT: 
Clayton  H.  Plumb,  Chief,  Order 
Formulation  Branch.  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch. 
room  2968,  South  Building.  P.O.  Box 
96456.  Washington,  DC  20090-6456,  (202) 
720-6274. 

aurMJMKNTAiiv  wpormation:  The 
Regulatory  Flexibility  Act  (5  U.SC  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Such  action  lessens  the  regulatory 
impact  of  the  Order  on  certain  producer- 
handlers  and  tends  to  encourage  more 
orderly  marketing  of  milk  in  the  Great 
Bashi  marketing  area. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule  under  the  criteria 
contained  therein. 

Notice  is  hereby  given  thaL  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  o|  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Great  Basin  marketing  area 
is  being  considered  for  December  1991 
through  August  1992: 

In  1 113g.lO(b)(l)(ii).  the  words  "in  an 
amount  that  is  not  in  excess  of  the  larger 
of  5,000  pounds  or  5  percent  of  such 
person's  Class  I  disposition  during  the 
month." 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96450,  Washington,  DC  20080-6456,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
December  1991  in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1  J7(b)). 

Statement  of  Consideration 

The  proposed  suspension  would  make 
inoperative  for  the  period  of  December 
1901  tlirougfa  August  1902,  the  provision 
of  the  Great  Basin  milk  order  that  limits 
the  amount  of  milk  that  a  producer- 
handler  may  purchase  from  pool  plants 
and  other  (vder  plants.  A  suspension 
was  requested  by  Brown  Dairy,  Inc.  u 
producer-handler  boated  in  Coalville. 
Utah,  pending  completion  of  action  on 
several  proposed  amendments  to  the 
Great  Basin  order  that  were  considered 
at  a  haailng  held  August  27-28,  t90a  at 
Salt  Laka  City.  Utah.  Based  upon  that 
bearing  record  and  written  briefs,  the 


provision  was  suspended  for  the  period 
of  December  1990  through  August  1991. 
Under  the  current  provisions,  the 
amoimt  of  milk  that  a  producer-handler 
may  buy  monthly  from  pool  plants  or 
from  other  order  plants  to  supplement 
its  own  production  Is  limited  to  iJJOO 
pounds  or  5  percent  of  its  Class  I  sales, 
whichever  is  greater. 

At  the  hearing  Brown  Dairy,  fate., 
supported  its  proposed  amendment  to 
relax  the  limits  on  producer-handlef 
purchases  from  pool  plants  which  is 
now  under  consideration.  Proponent 
contends  that  the  order's  limit  on 
purchases  from  regulated  sources  does 
not  provide  producer-handlers  with 
sufficient  flexibility  in  making  seasonal 
sales  to  nearby  winter  ski  resorts  and 
summer  camps.  Brown  Dairy  also 
contends  that  a  suspension  of  the  limit 
on  supplemental  purchases  during  the 
higher  production  months  of  the  year 
would  not  provide  producer-handlers 
any  competitive  advantage  because  they 
would  be  required  to  pay  the  order's 
Class  I  price  for  such  milk.  Furthermore, 
producers  under  the  Great  Basin  order 
would  continue  to  receive  the  benefits  of 
such  Class  I  sales  since  such 
supplemental  ptirchases  would  be  from 
pool  plants. 

At  the  hearing  and  in  comments  filed 
after  the  hearing.  Western  Dairymen 
Cooperative.  Inc..  (WDCI)  stated  that 
the  cooperative  association  was 
opposed  to  the  suspension.  WDQ  stated 
that  tha  current  provision  adequately 
allows  a  producer-handler  to 
compensate  for  the  seasonal  nature  of 
milk  production  by  purchasing  limited 
quantities  of  supplemental  xaUk,  from 
pool  plants  or  other  order  plants  and 
still  maintain  its  exemption  from 
pooling. 

WDQ  indicated  that  produce^ 
handlers  can  market  their  own  milk 
without  sharing  their  Class  I  utilization 
with  other  producers.  WDO  contended 
that  producer-handlers  have  a 
competitive  advantage  over  fully 
regulated  distributing  plants  because 
they  are  not  required  to  account  to  the 
producer-settlement  fund  at  the  Gass  I 
price  for  all  their  milk  disposed  in  fluid 
form.  WDCI  stated  that  if  a  producer- 
handler,  as  in  Brown's  case,  desires  to 
expand  its  business  beyond  the  capacity 
of  tMs  own  production  by  bidding  on 
contracts  such  as  summer  campe,  that 
they  should  corns  under  the  same 
regulations  as  any  other  handlers. 
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Ideal  Dairy,  another  producer-handler 
located  in  RichHeld,  Utah,  testified 
briefly  in  support  of  Brown  Dairy's 
proposal  that  would  permit  producer- 
handlers  to  pubchase  larger  quantities 
of  fluid  milk  than  under  the  present 
regulations  during  nine  months  of  the 
year. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  for  the 
period  of  December  1991  through  August 
1992. 

List  of  Subjects  in  7  CFR  Part  1139 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1139  continues  to  read  as  follows: 

Authority;  Sees.  1-19.  46  Stat.  31.  as 
amMided:  7  U.S.C.  601-674. 

Signed  at  Washington.  DC.  on:  November 
1&  1991. 
DumI  Haky. 
Administrator. 

[FR  Doc  91-28122  Filed  11-22-91;  8:45  am] 
t  COOC  Mi«-tt-« 


\      NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  704  and  741 

Corporate  Credit  Unions  and 
Requirements  for  Insurance 

agency:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Proposed  revision  to  regulation. 

summary:  On  March  13. 1991.  the  NCUA 
Board  (Board)  issued  proposed  revisions 
to  its  regulations  governing  corporate 
credit  unions  and  requirements  for 
insurance  (part  704  and  {  741.9).  The 
Board  requested  that  comments  be 
submitted  on  or  before  May  20, 1991.  In 
response  to  subsequent  requests,  the 
Board  extended  the  comment  period  to 
July  1, 1991.  This  proposal  is  a  revision 
of  the  March  13  proposal  and  is  based, 
for  the  most  part,  on  the  comments 
received.  The  rule  is  again  being  issued 
as  a  proposal  to  give  all  interested 
parties  an  opportunity  to  comment  on 
provisions  that  were  not  part  of  the 
March  13  proposal,  and  also  to  allow  for 
further  comment  on  all  aspects  of  the 
rule. 

DATES:  Comments  must  be  received  on 
or  before  January  9, 1992. 
ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street,  NW..  Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT.  D. 
Michael  Riley.  Director,  or  Ronald  Alf, 
Corporate  Credit  Union  Specialist. 
Office  of  Examination  and  Insurance 
(202)  682-9640.  or  Lisa  Henderson.  Staff 


Attorney.  Office  of  General  Counsel 
(202)  682-9630,  at  the  above  address. 
SUMt^MENTARV  INFORMATION: 

A.  Comments 

The  original  due  date  for  comments 
was  May  20, 1991.  The  Board  extended 
the  comment  period  to  July  1, 1991,  in 
response  to  requests  for  an  extension. 
See  56  FR  20567  (May  6. 1991).  A  total  of 
68  comment  letters  were  received  on  the 
March  13  proposal,  56  FR  11952  (March 
21, 1991):  14  from  Federal  corporate 
credit  unions.  17  from  State-chartered 
corporate  credit  unions,  23  from  natural 
person  credit  unions,  7  from  Stale  credit 
union  leagues.  2  from  national  credit 
union  trade  associations,  2  from  state 
credit  union  regulators.  1  from  a  broker- 
dealer.  1  from  a  professional  association 
representing  certified  public 
accountants,  and  1  from  a  housing 
finance  corporation.  The  majority  of 
commenters  generally  approved  of  the 
proposal  and  expressed  appreciation  for 
the  way  in  which  NCUA  worked  with 
the  corporate  credit  union  community  to 
develop  it.  Nearly  every  commenter, 
however,  recommended  one  or  more 
changes  to  the  regulation.  The  specific 
comments  and  the  Board's  responses 
thereto  are  set  forth  below. 

B.  Section-by-Section  Analysis 

Section  704.1    Scope 

Eleven  commenters  either  supported 
or  did  not  oppose  NCUA's  proposal  to 
apply  part  704  to  all  federally  insured 
corporate  credit  unions.  Seven 
commenters  were  opposed  to  proposed 
S  704.1,  most  of  them  stating  that  it 
represented  an  attempt  to  force  federal 
rpgulations  on  state-chartered  corporate 
credit  unions,  and  that  NCUA  should 
respect  the  dual  chartering  system.  The 
Board  reviewed  all  of  the  comments  and 
decided  not  to  change  the  proposal. 
Corporate  credit  unions  have 
approximately  35  percent  of  the 
investments  of  natural  person  credit 
unions.  The  vast  majority  of  credit  union 
members  of  corporate  credit  unions  are 
federally  insured.  Accordingly,  it  is  of 
vital  concern  to  NCUA  that  corporate 
credit  unions  remain  a  safe  and  sound 
alternative  for  credit  union  investments. 
Consistent  standards  for  corporate 
credit  unions  with  respect  to  operating 
framework,  reserving,  and  asset/ 
liability  management  are  essential  to 
maintaining  a  viable  system.  In  addition, 
part  704  regulates  all  federally  insured 
corporate  credit  unions.  Part  703  limits 
investments  by  federally  insured  credit 
unions  to  corporate  credit  unions  which 
are  examined  by  NCUA  and  are  in 
substantial  compHance  with  part  704. 
The  combination  of  parts  703  and  704 


will  have  the  effect  of  requiring  all 
corporate  credit  unions  to  follow  part 
704  in  order  to  retain  the  deposits  of 
federally  insured  credit  unions. 

Section  704.2    Definitions 

Proposed  {  704.2  provided  a  number 
of  new  definitions.  This  proposed 
revision  clarifies  certain  definitions  and 
adds  several  new  ones. 

Thirty-two  commenters  agreed  with 
the  proposal  to  include  Membership 
Capital  Share  Deposit  (MCSD)  accounts 
in  Uie  definition  of  "capital."  but  two 
recommended  adding  "or  equivalent" 
for  instances  in  which  the  same  type  of 
account  is  called  by  another  name.  The 
Board  has  added  the  wording  "or 
equivalent"  to  the  regulation.  The  Board 
reserves  the  right  to  refuse  to  accept  as 
"capital"  MCSD  accounts  which  differ 
significantly  from  the  definition 
contained  in  the  regulation. 

Twenty-two  commenters  were  in 
favor  of  the  third  element  of  the 
proposed  definition  of  a  corporate  credit 
union,  that  it  have  a  voting  membership 
not  less  than  95  percent  of  which 
consists  of  credit  unions.  Twenty-three 
commenters  were  opposed  to  this 
element  of  the  proposed  definition.  Nine 
stated  that  it  would  unnecessarily  limit 
the  number  of  associational  members. 
One  commenter  argued  that  it  would  be 
impossible  to  comply  with  the 
requirement  where  the  credit  union  base 
is  small.  In  response  to  the  comments, 
several  changes  have  been  made. 
Virtually  all  of  the  commenters  were  in 
favor  of  restricting  "natural  person" 
membership.  Alleged  abuses  in  the  past 
were  mainly  due  to  soliciting  natural 
person  members  to  influence  election 
results.  The  revised  definition  restricts 
natural  person  membership  to  the 
minimum  required  by  Slate  or  Federal 
law  to  charter  and  operate  the  credit 
union.  For  example,  pursuant  to  section 
103  of  the  Federal  Credit  Union  Act.  12 
U.S.C.  1753,  Federal  credit  unions  must 
have  at  least  seven  natural  person 
subscribers  in  order  to  be  chartered. 
Therefore,  under  the  proposed  rule, 
federal  corporate  credit  unions  may  only 
have  seven  natural  person  members. 
Although  existing  members  may  retain 
their  membership,  these  remaining 
natural  person  members  will  no  longer 
be  allowed  to  vote  once  this  regulation 
becomes  effective.  Finally,  the  proposed 
rule  no  longer  requires  that  95  percent  of 
the  members  be  credit  unions. 

Thirty  commenters  agreed  with  the 
proposed  definition  of  MCSD  accounts, 
although  17  objected  to  the  proposal  to 
make  MCSD  accounts  mandatory  where 
offered.  On  the  other  hand,  seven 
commenters  argued  that  MCSD  accounts 


should  be  a  requirement  for  membership 
and  that  the  words  "where  offered" 
should  be  deleted.  They  argued  that  If 
each  corporate  credit  union  is  able  to 
determine  whether  to  require  MCSD 
accounts  as  a  condition  of  membership, 
there  could  be  substantial  differences  in 
reserves  of  various  corporate  credit 
unions,  which  could  cause  confusion  in 
the  financial  marketplace  and  damage 
the  image  of  corporate  credit  unions. 
The  Board  never  intended  to  require  a 
corporate  credit  union  to  offer  MCSD 
accounts  or  to  require  a  corporate  credit 
union's  members  to  establish  MCSD 
accounts  if  the  corporate  credit  union 
offers  such  accounts.  The  definition  of 
MCSD  account  has  been  changed  to 
clarify  that  corporate  credit  unions  are 
not  required  to  offer  such  accounts. 

One  commenter  questioned  whether 
the  annual  disclosure  of  MCSD  accounts 
was  necessary,  given  the  business 
relationship  between  corporate  credit 
unions  and  their  members.  The  Board 
believes  that  annual  disclosure  is 
necessary  due  to  the  unusual  nature  of 
the  MCSD  account. 

The  proposed  rule  has  also  been 
changed  to  require  that  if  a  member  of  a 
corporate  credit  union  gives  notice  to 
withdraw  its  MCSD  funds,  it  will  have 
to  wait  1  year  before  it  can  rejoin  the 
corporate.  This  provision  was  added  in 
order  to  provide  an  element  of 
permanence  which  is  a  prerequisite  of 
all  "capital"  accounts. 

A  definition  of  "net  assets"  was 
added  to  S  704.2  of  the  March  13 
proposal  in  order  to  differentiate 
between  total  assets,  which  include  all 
assets  listed  on  the  statement  of  position 
of  the  corporate  credit  union,  and  net 
assets,  which  exclude  certain 
designated  assets.  In  the  initial 
proposal,  the  assets  to  l>e  excluded  were 
Central  Liquidity  Facility  [CLF]  stock 
subscriptions  and  member  reverse 
repurchase  transactions.  Seven 
commenters  suggested  that  CLf  pass- 
through  loans  granted  under  authority  of 
section  206  of  the  Federal  Credit  Union 
Act  also  be  excluded  from  calculation  of 
net  assets.  Eight  commenters 
recommended  that  a  corporate  credit 
union's  own  reverse  repurchase 
transactions,  not  just  those  for  members, 
be  excluded.  CLF  stock  subscriptions 
and  member  reverse  repurchase 
transactions  are  "pass-through" 
accounts  which  are  excluded  from 
assets  because  they  have  the  effect  of 
artificially  inflating  the  balance  sheet  of 
the  corporate  credit  union.  Since  CLF 
pass-through  loans  are  guaranteed  by 
the  National  Credit  Union  Share 
insurance  Fund  (NCUSIF)  and  do  not 
present  any  risk  for  a  corporate  credit 


union,  the  Board  agrees  that  they  should 
be  deducted  from  net  assets.  The 
definition  has  been  modified 
accordingly.  There  it  tome  risk  with  a 
corporate  credit  union't  own  reverse 
repurchase  agreements  and  because  of 
this  risk,  these  assets  were  not  excluded 
from  the  definition  of  net  assets.  In 
response  to  one  commenter's  confusion 
about  the  meaning  of  "member  reverse 
repurchase  transactions,"  a  definition  of 
that  term  has  been  provided. 

In  response  to  comments,  definitions 
for  "asset-backed  securities." 
"material,"  and  "foreign  banks"  were 
added.  In  addition,  to  clarify  the 
investment  regulation,  a  definition  of 
"average  life"  was  added.  Finally,  to 
clarify  the  newly  proposed  risk-based 
reserving  system,  the  proposed 
regulation  now  includes  definitioni  for 
"claims."  "collateral  for  risk-reserving," 
"commitments."  "credit  equivalent 
amounts,"  "original  maturity,"  "primary 
capital,"  "risk-based  capital,"  "risk- 
weighted  assets."  "speculative 
activities,"  "term  subordinated  debt," 
"United  States  depository  institutions," 
"United  States  Government  or  its 
agencies,"  and  "United  States 
Government-sponsored  agency." 

Section  704.3    Planning:  Strategic  and 
Business  Plana 

The  Board  initially  proposed  to 
require  the  development  and  adoption  of 
written  comprehensive  business  plans. 
Seven  commenters  agreed  with  the 
proposal,  but  several  expressed  concern 
that  the  supplementary  information 
section  defined  the  components  of  a 
plan  too  narrowly,  limiting  the 
discretion  of  the  board  and  management 
in  developing  and  implementing  a  plan. 
Twenty-two  commenters  objected  to  the 
proposal,  generally  on  the  grounds  that 
such  issues  should  be  addressed  in  the 
examination  process  rather  than  in  a 
regulation. 

This  section  has  been  rewritten.  The 
Board  now  proposes  to  require  that 
officials  prepare  an  annual  strategic 
plan  that  defines  the  direction  and 
operation  of  the  corporate  credit  union, 
supported  by  detailed  objectives  and 
goals.  I^ogress  towards  completing  the 
goals  should  be  reviewed  periodically, 
and  the  strategic  plan  should  be  updated 
annually. 

For  material  new  services,  products, 
investments,  funds  management  strategy 
changes,  fixed  asset  investments,  etc.,  a 
comprehensive  business  plan  must  be 
developed.  The  business  plan  should 
include  a  cost  analysis,  a  marketing 
analysis,  advantages  and  disadvantages 
of  the  proposal,  and  altemativet.  The 
plan  should  be  as  detailed  and 
comprehensive  as  necessary  to 


adequately  document  the  planning 
process  that  the  officials  of  the 
corporate  credit  union  went  through 
before  making  their  decision.  To  keep 
the  plan  current  and  viable,  officials  are 
expected  to  review  and  update  the  plan 
and  supporting  policies  in  writing  at 
least  annually  and  more  often  when  the 
business  plan  is  In  its  development 
stage. 

The  annual  strategic  plan  will  be 
reviewed  for  effectiveness  by  the 
corporate  examiners  at  each 
examination  contact.  Business  plans  will 
be  reviewed  as  appropriate. 
Management  will  be  held  responsible 
for  making  decisions  within  the 
parameters  established  by  the  plans. 


Aaaet/Liability 


Section  704.4 
Management 

Nine  commenters  agreed  with  the 
proposal  to  require  credit  unions  to 
develop  and  implement  comprehensive 
written  funds  management  policies, 
although  one  was  uncertain  how  the 
requirement  would  be  interpreted  by 
various  examiners.  Three  commenters 
were  concerned  about  the  specific 
requirements  and  their  applicability  to 
every  corporate.  Eight  commenters 
opposed  the  proposal,  arguing  that  it 
should  not  be  part  of  the  regulations. 
Two  commenters  contended  that  the 
Corporate  Credit  Union  Network 
Standards  and  Guidelines  (Standardi 
and  Guidelines)  provide  an  adequate 
framework  for  a  funds  management 
policy. 

The  Board  believes  that  effective 
asset/liability  management  is  critical  to 
the  operation  of  each  corporate  credit 
union.  Corporate  credit  unions  are 
primarily  an  investment  and  liquidity 
facility  and  need  to  be  prepared  at  all 
times  to  respond  to  foreseen  and 
unforeseen  demands  of  its  members. 
Many  of  the  past  problems  with 
corporate  credit  unions  were  the  result 
of  poor  asset/liability  management.  This 
section  was  left  open-ended  in  order  to 
allow  corporate  credit  unions  to  develop 
policies  appropriate  to  the  degree  of 
interest  rate  risk  and  liquidity  risk  they 
have  assumed. 

Section  704.5    Capital  Goala. 
Objectives  and  Strategies 

Eight  commenters  were  in  favor  of  the 
proposal  to  require  corporate  credit 
unions  to  adopt  formal,  written  goals, 
objectives,  and  strategies  for  the 
building  of  capital.  Four  commenters 
suggested  that  a  cost-benefit  analysis 
only  be  required  a  new  activity  would 
have  a  major  effect  on  the  corporate's 
capital.  Two  commenters  s\iggested  that 
the  rule  be  amended  by  setting  a  de 
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minJmM  thfethoM.  below  which  ■  cool- 
benefit  analysis  wouid  not  be  te^nircd. 
Thirteen  coiMMaten  disapproved  of  the 
praposai,  aifMing  that  it  slaoald  not  be 
part  of  the  legulationfl. 

The  Board  has  a^eed  to  chan^  the 
proposed  rule  to  cUriiy  that  a  coat/ 
benefit  analysis  and  capital  impact 
study  would  only  be  necessary  prior  to 
implementing  an  activity  that  would 
have  a  material  ia^;>act  on  the  corporate. 

Section  70€6    btvestmertt 

Thirty-six  commenters  approved  of 
the  proposal  to  expand  corporate 
investment  powers,  although  many  took 
issue  with  certain  aspects  of  the 
proposed  rule.  In  response  to  a  comment 
reganfing  the  authority  to  invest  in 
credit  union  service  organization* 
(CUSOs),  the  Board  has  modified  the 
proposal  to  allow  a  corporate  to  request 
from  the  regional  director  a  waiver  of 
the  15  percent  capital  limitation. 

Nine  commenters  stated  that  rtie 
proposed  purchase  and  divestiture 
credit  ratings  were  too  high.  In  Hght  of 
its  desire  for  corporate  credit  nniorts  to 
have  low  risk  investment  portfolios,  the 
Board  has  determined  not  to  lower  the 
ratings.  Three  commenters  objected  to 
having  hjgher  credit  standards  for 
foreign  beaks  than  for  domestic  banks. 
The  Board  has  decided  to  retain  the 
proposed  rating  scheme  until  more 
information  is  learned  about  regulatory 
control  over  and  other  factors  involving 
foreign  banks.  In  response  to  a 
comment  however,  the  Board  has  added 
a  short-term  rating  standard  for  foreign 
banks. 

Two  oonunenters  proposed  that 
corporate  credit  unaons  be  permitted  to 
estabbsh  a  special  reserve  for 
investments  downgraded  below  an  "A" 
rating.  The  Board  considered  this 
suggestion  but  decided  to  allow  the 
regional  directors  to  determine  wiien  the 
estabiishmoit  of  a  special  reserve  ia  a 
saitabfe  atoemattvc  to  dhrestitoce.  bt 
reyponas  to  canments.  however,  the 
Board  has  EKMhfied  the  drvestitare 
lequiretmnt  such  that  only  downgraded 
investments  of  a  "material '  amottot 
OMMt  be  divested.  A  dcTuiitioa  of 
"material"  has  been  provided.  Further, 
the  Board  has  proposed  to  exempt  from 
divestiture  investments  with  a 
remaining  maturity  of  3  months  or  less. 

In  response  to  one  coounent,  the 
Board  waota  to  clarify  that  the  rating 
requiressents  set  otti  foe  corporate  debt 
and  certain  asset-backed  securities  in 
paragraphs  (iv}  and  (v)  of  }  704i6(b} 
S  70i.6(bl  (^  do  not  apply  to  obligations 
authorial  foi  investment  pursuant  to 
section  Vffi?)  of  the  Federal  Credit 
Union  Act  and  section  703  of  the  NCUA 
Rules  and  Regulatkma.  The  Board  alao 


widies  to  emphasize  that  corpotate 
credit  uoions  may  not  invest  in  dchi 
securities  that  are  convertible  into 
CQMKM  or  preferred  stock  or  any  other 
type  of  security. 

One  coBMnenter  stated  that  corporate 
credit  uaioos  shoald  not  be  pnihibtted 
frt)m  using  interest-rate  swaps.  capK 
and  fktors.  Although  not  generally 
penussible  or  appropriate,  the  proposed 
corporate  regirfation  does  allow 
corporate  cmht  unioDS  to  utilize 
interest-rate  swap*,  caps,  and  floors 
with  regional  director  approvaL 

Fix^lly.  tiie  Board  has  modrTied 
proposed  i  704.8  to  include  limitations 
on  corporate  credit  union  investments  in 
collateralized  nortgage  obligations 
(CMOs)  and  real  estate  mortgage 
investment  conduits  (REMICa).  CX40»/ 
REMlCs,  depending  on  many  variables., 
can  be  either  appropriate  or  unsuitable 
investments  for  corporate  credit  unions. 
Generally,  they  are  subject  to  a  higher 
degree  of  instniment  risk  than  other 
investments  that  corporate  credit  unions 
are  allowed  to  sftake.  Instrument  risk 
results  from  receiving  unscheduled 
principal  pa  josents.  Because  ct/rpocate 
credit  unioiu  were  chartered  to  be 
mainly  a  source  of  hquidity  for  the 
credit  union  system,  it  is  inappropriate 
for  corporate  credit  unions  to  assmne  a 
significant  degree  of  instrument  risk  in 
order  to  achieve  higher  investment 
yields.  A  corporate  credit  onion  which 
has  a  significant  concentratiaa  of 
CMOs/ROilCs  could  incur 
onvrarranted  risk  if  it  invests  in  fixed- 
rate  C&JOs/REMlCs  with  knig  average 
lives  (greater  than  5  years)  or  have 
significant  prepa3rment  and  extensJon 
risics.  Investment  expertise  and 
sopUsticatiaD  is  Denied  to  safely  invest 
a  sisjor  part  of  a  corporate  credit 
union's  assets  in  low  risk  CMOs/ 
REMlCs.  The  NCUA  Board  seeks  to 
ensore  that  craporate  credit  snions 
which  plan  to  commit  significant 
percentages  of  their  assets  in  CMOmf 
RFMlCs  have  die  necessary  expertise. 

The  Board  also  proposes  to  limit  total 
CMO/RBMIC  investments  to  30  percent 
of  shares,  less  any  shares  created  by 
member  is«me  repurchase  agreements, 
phis  capital.  A  corporate  credit  onion 
exceeding  tins  bmrt  would  not  have  to 
divest  bsdl  coaid  not  piiTchase 
additional  CMOs/ REMlCs  without  the 
approval  of  the  regional  director  anbl  it 
ia  within  the  proposed  30  percent  timiL 

The  Umitatkins  on  CMO>/R£MiCs  set 
forth  in  part  703  of  this  chapter  still 
apply  to  variable-rate  CMOs/REMICs. 
That  is.  s  corporate  credit  mooa  cannot 
invest  isi  a  CMO  /REN4IC  vrhose  average 
life  would  extend  or  is  shortened  by 
more  than  6  years  under  modeling 
scenarios  where  mortgage  commitment 


rates  immediateiy  rise  or  fall  300  basis 
points  unless  the  interest  rate  is  reset  at 
least  annually,  the  nraximum  allowable 
interest  rate  oa  the  iastrussettt  is  at  least 
300  basis  points  above  the  interest  rate 
of  the  bistrusncnt  at  the  Une  of 
purchase,  and  the  interest  rate  of  the 
instrument  varies  directly  (not 
inversely)  with  the  index  upon  which  it 
is  based  and  is  not  reset  at  a  nudtiple  of 
the  change  in  the  related  index. 

Sectidn  TOfJ    Lending 

Twenty-two  commenters  were  in 

favor  of  the  proposed  lendiitg  authority. 
In  response  to  conunents.  the  Board  has 
rewritten  paragraph  (bMl)  to  Dkake  il 
clearer  and  has  OBModtfted  parag^pb 
(b)(3)  to  allow  corporate  credit  unions  to 
request  authortty  to  exceed  the  15 
percent  limitation.  In  addition,  the  Board 
wishes  to  clarify  that,  with  respect  to 
loans  to  CUSOs.  the  15  percent 
linutation  is  in  the  aggregate,  not  per 
CUSO. 

Five  conunentcrs  suggested  that 
corporate  credit  union  loan 
participations  should  be  distingoished 
from  those  by  natural  person  credit 
unions,  and  that  corporate  credit  unions 
should  be  allowed  to  participate  after 
disbursement  of  funds.  The  Board  agrees 
and  has  added  a  provision  on  loan 
participations  to  the  proposed 
regulation.  This  expaiMied  loaik 
participalioa  authority  will  give  the 
corporate  credit  unions  additional 
options  to  meet  future  Kquidity  needs  of 
credit  unions. 

In  response  to  comments,  the  Board 
has  authorized  corporate  credit  unions 
to  assess  prepayment  penalties  on  loans 
made  at  variable  as  well  as  fixed  rates 
and  has  mocUied  1 7ai.21(hKlMi)(B)  of 
this  chapter  to  exempt  stete-cbartered 
cckrporate  credit  unions  from  the 
messber  business  kian  reguiatknu 

Section  TtM.a    Borrowing 

Fifteen  commenters  speed  with  the 
proposal  to  allow  corporate  credit 

unioRa  to  borrow  in  any  amount  from 
ar»y  source.  One  coramenter  disagreed 
with  the  proposal,  arguing  that  it  was 
flawed  by  the  liquidation  payoat 
priorities  currently  estsbliahed  by  the 
NCUSiF.  The  commenter  stated  that  if 
the  proposed  change  is  made,  a 
corporate  credit  union  could  become 
highly  leveraged  and  create  undue  risk 
to  member  credit  unions  as  well  as  the 
NCUSIF.  Creditors  wookl  not  properly 
hsiit  the  amount  a  corporate  borrowed 
because  they  would  be  in  a  senior 
position  before  share  deposits  and  the 
NCUSIF  if  the  corporate  faikti  The 
comnentec  argued  that  the  psyoot 
priority  established  by  NCUA  for 


creditors  is  the  most  significant  factor 
considered  by  rating  agencies  when 
rating  corporate  credit  union 
commercial  paper.  He  stated  that  the 
proposed  change  unfairly  places 
additional  risk  on  member  credit  unions 
with  shares  on  deposit  at  a  corporate 
credit  union.  The  Board  has  rewritten 
this  section,  proposing  to  cap  a 
corporate's  borrowing  power  at  10  times 
its  capital.  This  should  provide  sufficient 
authority  during  most  economic  periods. 
If  additional  authority  is  needed,  a 
corporate  credit  union  can  submit  a 
request  to  its  regional  director, 

The  Board  intends  for  corporate  credit 
unions  to  borrow  for  the  legitimate 
liquidity  needs  of  its  members  and  not 
for  expansion. 

Section  704.09    Services 

Nine  commenters  agreed  with  the 
proposal,  and  except  for  minor 
rewording,  it  remains  unchanged. 

Section  704. 10   Fixed  Assets 

Eleven  commenters  agreed  and  three 
disagreed  with  the  proposal.  One  of 
those  in  disagreement  argued  that  the 
limitation  should  be  25  percent  of 
capital.  Another  stated  that  NCUA 
should  remove  investments  in  CUSOs 
from  investments  in  fixed  assets  and 
should  also  remove  the  "arbitrary" 
percentage  limitation  on  such 
investments.  The  Board  has  reviewed 
the  comments  and  determined  that  the 
proposed  provision  is  the  best  protection 
against  excessive  investment  in  fixed 
assets  and  CUSOs.  A  corporate  credit 
union  can  apply  to  its  regional  director 
to  exceed  the  limitations  of  this  section. 

Section  704.11    Corporate  Reserves 

Thirty-five  commenters  were  opposed 
to  the  proposal,  29  of  them  supporting 
the  risk-based  reserve  system  developed 
by  the  Reserve  Task  Force  of  the 
Corporate  Forum.  The  Board  agrees  that 
a  risk-based  reserving  system  is 
desirable  and  has  studied  the  banking 
industry's  international  reserving 
system,  known  as  the  BASLE  Accord. 
NCUA  is  proposing  a  risk-based 
reserving  system  for  the  corporate  credit 
unions  similar  to  the  BASLE  Accord. 
This  system  places  more  of  an  emphasis 
on  the  risk  factors  affecting  corporate 
credit  unions  than  does  the  present 
regulation  or  the  March  13  proposal.  For 
example,  under  this  revised  proposed 
rule,  investments  in  direct  obligations  of 
the  United  States  Government  would 
not  require  any  reserving,  since  there  is 
no  credit  risk  in  these  investments. 
However,  investments  in  depository 
institutions  that  do  not  meet  the 
minimum  ratinas  set  forth  in  this 
regulation  would  be  reserved  at  100 


percent,  since  the  credit  risk  would  be 
much  higher.  Additional  consideration 
was  also  given  for  interest  rate  and 
instrument  risks. 

The  Reserve  Task  Force  of  the 
corporate  forum  provided  valuable  input 
and  assistance  into  the  development  of 
the  proposed  risk-based  reserving 
system,  which  is  much  more  complex 
than  the  present  system.  It  requires 
minimum  acceptable  capital  levels  and 
provides  higher  reserve  transfers  for  the 
weaker  capitalized  corporate  credit 
unions.  It  will  allow  corporate  credit 
imions  to  have  risk-based  capital  ratios 
equal  to  or  exceeding  comparable  ratios 
of  other  financial  institutions.  The 
minimum  ratio  of  risk-based  capital  to 
risk-weighted  assets  will  be  8  percent 
for  corporate  credit  unions.  The  median 
value  of  the  top  100  commercial  banks 
as  of  December  31, 1990.  was  8.67 
percent,  with  22  banks  falling  below  the 
8  percent  level.  Generally,  assets  were 
assigned  to  risk-weighting  categories  in 
relation  to  credit  risk.  However,  some 
assets  that  have  a  low  credit  risk  but  a 
very  high  interest-rate  risk  were 
assigned  to  the  100  percent  category. 

Section  704.12    Representation 

(a)  Board  representation. 
Twenty-seven  commenters  supported 

the  proposal  to  require  that  at  least 
three  members  of  a  corporate  board  be 
independent  of  any  afRliated 
organization  or  interest.  Twenty-nine 
commenters  were  opposed  to  the 
proposal.  Fifteen  stated  or  implied  that 
it  was  undemocratic.  Fourteen  stated 
that  other  conflict  provisions  were 
sufficient  to  prevent  abuse.  Four  stated 
that  NCUA  had  sufficient  enforcement 
and  removal  powers  to  act  if  a  director 
failed  to  carry  out  the  duties  of 
obedience,  loyalty,  and  diligence.  Two 
stated  that  NCUA  could  meet  its  goal  of 
ensuring  democratic  representation  on 
corporate  credit  union  boards  by 
forbidding  a  person  from  gaining  a 
board  seat  through  designation. 

This  paragraph  has  been  rewritten  to 
address  as  many  of  the  concerns  of  the 
commenters  as  possible.  Under  the 
revised  proposal,  a  corporate  credit 
union  need  not  have  three  independent 
directors  if  it  has  open,  independent 
elections.  The  proposed  regulation 
includes  criteria  for  such  elections, 
including  the  institution  of  a  reasonable 
nomination  by  petition  process.  The 
publication.  Federal  Credit  Union  Bylaw 
Amendments  and  Guidelines  (NCUA 
8001A)  provides  a  number  of 
alternatives  which  will  satisfy  these 
requirements. 

(b)  Representatives  of  organizational 
members. 


This  proposal  is  unchanged  from  the 
March  13  proposal, 

(c)  Recusal. 

Eight  commenters  were  in  support  of 
the  proposal  and  eight  were  opposed. 
Several  stated  that  it  was  not 
appropriate  for  a  board  member  to  be 
disqualified  except  for  a  direct  conflict 
of  interest  where  personal  gain  could  be 
realized.  The  Board  disagrees,  believing 
recusal  to  be  necessary  even  for  an 
indirect  conflict  of  interest.  The  Board 
notes,  however,  that  recusal  is  generally 
not  necessary  for  issues  that  apply  to 
the  general  membership  such  as 
dividend  declarations  or  loan  policy 
changes.  A  provision  has  been  added 
which  specifies  that  where  all  of  the 
directors  are  disqualified  and  the  matter 
is  substantive,  the  matter  must  be 
decided  by  the  membership.  A 
substantive  matter  would  include,  but 
not  be  limited  to,  the  acquisition  of  a 
building  or  a  computer  system.  In 
response  to  several  comments,  the 
Board  wishes  to  clarify  that  when  a 
director  is  disqualified  from  deliberating 
on  or  determining  a  particular  matter,  he 
or  she  is  expected  to  leave  the  meeting. 

Section  704.13    Annual  Audit 

Ten  commenters  agreed  with  the 
proposal.  In  response  to  commente.  the 
proposal  has  been  modified  to  clarify 
that  copies  of  workpapers  need  not  be 
given  to  NCUA  examiners.  However, 
they  should  be  made  readily  available 
during  examinations.  Three  commenters 
disagreed  with  the  proposal.  One 
commenter  suggested  tiiat  it  be  modified 
to  require  an  independent  CPA  review 
of  internal  controls  and  securify 
procedures  on  at  least  a  biannual  basis. 
with  copies  of  reports  provided  to 
NCUA  within  30  days  of  receipt.  The 
internal  review  would  be  separate  from 
and  in  addition  to  the  annual  audit 
requirement  currently  in  the  regulation. 
The  Board  agrees  with  the  need  for 
periodic  internal  control  reviews. 
Internal  controls  are  necessary  to 
safeguard  assets,  improve  the  accuracy 
of  records,  ensure  compliance  with 
applicable  laws,  regulations,  pohcies 
and  procedures,  and  evaluate  the 
efficiency  of  the  operation.  Internal 
controls  should  include,  at  a  minimum,  a 
budgetary  process,  recordkeeping 
procedures,  a  system  of  physical 
security,  an  organization  chart  and  job 
descriptions,  and  appropriate 
segregation  of  duties.  Since  these 
responsibilities  are  regulated  by  |  701.12 
of  this  chapter,  however,  they  are  not 
included  here. 

One  commenter  suggested  exempting 
small  institutions  from  the  audit 
requirement,  where  it  is  determined  that 


58228  F«d»ral  Rasislet  /  Vol.  56.  No.  227  /  Moiwfay.  No»ember  25.  1891  /  Prtyoeed  Rnlw 


t)w  costs  exceed  the  benefrts.  The  Board 
has  determined  that  the  retfuirement 
should  continue  to  apply  to  att  cocpofate 
credit  aniom,  since  ttw  smallest 
corporate  has  approxinately  $2&inUiQn 
in  assets  and  aifects  the  interest  of  all 
mcaber  cretbt  udmbs.  Finally,  is 
response  to  •  cofnment  that  the  tent 
Dianagenent  letter"  is  no  k>nger  osed. 
t^  term  "reportable  conditions  letter" 
has  been  added. 

Section  7(H.I4    Contncts/Written 
AgTBenteuts 

Eight  commenters  agreed  with  the 
proposal  and  one  disagreed.  Except  iat 
minor  rewording,  it  reroaioa  unchanged. 

Section  704.15    Stale-Chartend 
CoFporate  Credit  Unions 

One  commenter  stated  that  NCUA 
needed  to  clarify  what  changes,  if  any.  it 
visualizes  ia  its  supervision  o£  state- 
chartered  corporate  credit  unions. 
NCUA  wiH  continue  to  work  with  the 
state  supervisory  authorities  in 
supervising  the  state-chartered 
corporate  credit  unions. 

Section  70*Ji    Bffecti}/*  Date 

Four  commenten  approved  of  tbc 
proposed  effective  date  of  the 
regulation.  One  commenter  stated  that 
some  federally  chartered  corporate 
credit  unions  in  substantial  comph'ance 
with  the  new  regulation  might  wish  to 
use  the  new  investment  powers  prior  to 
the  expiration  of  the  6  month  period  and 
that  provision  should  be  made  to 
authorize  such  activity.  Hie  proposal 
has  been  modified  to  allow  corporate 
credit  unions  to  use  certain  expanded 
authorities  30  days  after  the  regulation 
is  published  in  the  Federal  Rei^ter  if 
they  are  in  compliance  with  all  other 
provisions  of  this  part. 

Three  commenters  disagreed  with  the 
proposed  effective  date.  One  commenter 
stated  that  the  proposed  definition  of 
MCSD  account  would  require  re- 
marketing of  such  accoimts  to  members 
in  states  where  those  deposits  are  not 
afready  subordinated  to  others. 

However,  as  noted  earlier.  MCSD 
accounts  are  not  required.  The  Board 
continues  to  believe  that  an  effective 
date  of  180  days  after  publication  in  the 
Federal  Regbter  is  appropriate. 
Corporate  credit  unions  that  are  unable 
to  comply  with  certain  provisions  may 
apply  for  a  temporary  waiver. 

Section  74L9 

One  commenter  questioned  the  impact 
of  Ats  regulation  on  the  dtml  chartering 
system.  It  is  not  NCUA's  intention  to 
lintit  the  d«a)  chartering  system  b»t  to 
have  a  safe  and  sovnd  corporate  credM 
nnioii  syvtem  that  is  effectively  and 


consiatentfy  regofated.  This  eliaiife  wlB 
h«v»  the  e^Kt  of  mamtAining  • 
consistent  regaiatory  standard  for  all 

federally  insured  credit  mnons. 

Re^daftory  PracaduxM 
Reguhttry  Ftexibihty  Act 

The  NCUA  Board  certifies  that  the 
proposed  rule,  if  made  Qnal.  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  ciedU 
unions  (those  under  Si  million  in  assets) 
because  the  rule  applies  only  to  the 
federaDy  insured  corporate  credit 
unions.  wMch  number  33  nationally.  All 
corporate  crecCt  unions  have  assets  weD 
in  excess  of  $1  million.  Accordingly,  the 
NCUA  Board  has  determined  that  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Paperwork  Redaction  Act 

This  proposed  rule  contains  a 
requirement  for  the  coriection  of 
additional  information  and  a 
maintenance  of  documentation  by  a 
federally  insured  corporate  credit  union. 
The  proposed  regulation  requires  that 
each  corporate  credit  union  maintain  a 
written  strategic  piaa  with  goak  and 
objectives  to  support  the  strategic  plan, 
written  policies,  monthly  mom'toring 
reports,  appropriate  business  plans  and 
that  federally  insured  state-chartered 
corporate  credit  unions  obtain  a  CPA 
audit  Written  investment  and  funds 
management  poh'cies,  CPA  audits  and 
several  monitoring  reports  are  now 
required  by  the  Corporate  Credit  Union 
Network  Standards  and  Guidelines,  by 
which  the  corporate  credit  unions 
vohintarily  regulate  themselves.  Other 
requirements,  such  as  loan  policies,  are 
being  done  under  standard  business 
practices.  Several  of  the  reports  that  will 
be  required  by  this  regulation  will  not 
add  significantly  to  the  paperwork 
burden,  since  they  are  currently  being 
prepared  by  corporate  credit  unions. 

Prior  to  submitting  a  final  rule,  the 
paperwork  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  Written 
comments  on  these  requirements  should 
be  forwarded  directly  to  die  OMB  Desk 
Officer  at  the  following  address:  OMB 
Reports  Management  Brmich.  New 
Executive  Office  Buifcfing.  room  3208, 
Washington,  DC  20530.  ATTN:  ferry 
Waxman. 

Executive  Order  12812 

Executive  Order  12912  requires  NCUA 
to  consfder  the  effect  of  its  actions  on 
state  interests.  It  states  that:  'Tederal 
actioft  Kmltiflg  the  poiicy-iiiaking 
discretion  of  the  states  should  be  taken 


only  where  eonstitutional  authority  for 
the  action  ft  cfear  and  certein,  and  the 
national  acffvfty  is  necessitated  by  the 
presence  of  a  problem  of  national 
scope."  The  issue  of  corporate  cre<fit 
unions  and  their  risks  to  federally 
insured  credit  unions  are  concerns  of 
national  scope.  In  order  to  enable 
NCUA  and  the  NCUSIF  to  have  an 
operable  mechanism  in  place  to  cnaura 
tha  safety  and  soundness  of  fedcraUy 
insured  credit  unions,  this  regulatton  ia 
proposed.  This  regulaUon  will  apply  ta 
all  federally  insured  corporate  credit 
uniona.  The  NCUA  Board  belicvci  that 
the  protcctiaa  of  the  Natiaoal  CredM 
l&iioa  Share  Inavraace  F«nd  warraota 
these  new  restrictions  and  that  the 
increased  restrictioaa  in  the  propoaad 
amendments  will  not  unduly  burden 
federally  insured  state-chartered 
corporate  cretSt  unions.  This  proposed 
rule  does  not  impose  ad(fitionaI  costs  or 
burdens  on  the  states,  nor  does  if  affect 
the  state's  ability  (o  discharge  traditktnl 
state  govemnenl  functions.  The  ben^^ 
provided  and  protection  afforded  by  the 
NCUSIF  are  the  same  for  tederally 
Insured  slate-cbartered  cnrptvate  crcdil 
unions  as  br  federatty  chartered 
corporate  credK  aaicms.  It  ia  pvotection 
afforded  tfuwigh  a  federal  system.  The 
responsibility  for  administeririg  the! 
system  lies  with  the  NCUA  Board.  The 
NCUA  Board  befieves  that  all  federally 
insured  corporate  credit  mn'ons  should 
be  subject  to  the  same  requirements. 
The  NCUA  Board,  pursuant  to  Executive 
Order  12BI2.  has  determfaied  that  this 
rule  may  have  an  occasional  (firect 
effect  on  the  states,  cm  the  reiatiomhip 
between  the  national  government  aad 
tha  states,  or  oo  the  distribulioo  of 
power  and  re^ionsibilities  amoog  the 
various  levels  of  government  Further. 
the  proposed  amendments  may 
supersede  provisions  of  state  law  or 
regulation  concerning  federally  insured 
state-chartered  corporate  credit  uniona 
which  do  not  sabstantially  meet  the 
requirements  of  Fkrt  704, 

List  of  Sabieeft  laia  CFK  Parte  7M  and 
7« 

Credit  uBMna. 

By  die  NatkuMi  Credit  Unfen 
AdaiMstt'stion  BUMid  on  November  13,  MB1. 

BadiyBdtw. 

Secntmy  aftfte  Bbonf. 

For  yie  feaeoas  set  forth  in  the 
preamble,  12  CPR  Chapter  VI  pert  Wl  is 
proposed  to  be  revised  to  read  ae 
follows: 


FedgBal  R«gM»  /  Vol  SB.  No.  227  /  Monday.  November  25.  1991  /  Proposed  Rules 


59229 


PART  704~CORPORATE  CREIMT 
UMONS 

86C> 

704.1  Scope. 

704.2  Definitions. 

704.3  Planning:  Strategic  and  Business 
Plans. 

704.4  Aaset/LMbitity  Management. 
7043    Capital  Goals.  Objectives  and 

Strategies. 
704.0    Investment. 
7047    landing 

704.8  Borrowing. 

704.9  Services. 

704.10  Fixed  Assets. 

704.11  Corporate  Reserves. 

704.12  Reppseentation. 

704.13  Aonual  Audit. 

704.14  Contracts/Written  Agreements. 

704.15  State-Chartered  Corporate  Credit 
Unions. 

704.10    Effective  Date. 

Autfiority:  12  U.S.C.  1702. 17ee(a}.  1781  and 
178B. 

1704.1    Scope. 

This  part  establishes  special  rules  for 
all  federally  insured  corporate  credit 
unions  and  grants  certain  additional 
authorities  to  federal  corporate  credit 
unions.  Except  to  the  extent  that  they 
are  inconsistent  with  this  part  other 
provisions  of  NCUA's  Rules  and 
Regulations  (12  CFR  part  700  et  seq.) 
and  the  Federal  Credit  Union  Act  apply 
to  federally  chartered  corporate  crecSt 
unions  and  federally  insured  State- 
chartered  corporate  credit  unions  to  the 
same  extent  that  diey  apply  to  other 
federally  chartered  and  federally 
insured  State-chartered  credit  unions, 
respectively. 

{704.2    OaMnMonaw 

Asset-backed  securities  (ABS)  means 
all  securities  supported  by  installment 
loans  or  leases  or  by  revolving  lines  of 
credit  This  definition  excludes  those 
securities  referred  to  in  the  financial 
markets  as  collateralized  mortgage 
obligations  (CMOs)  and  real  estate 
mortgage  investment  conduits  (REMICs). 

Average  dai/y  assets  means  the  daily 
average  of  net  assets  calculated  on  the 
basis  of  assets  at  the  dose  of  each  day 
in  the  period. 

Average  life  means  the  weighted 
average  time  to  principal  repayment 
with  the  amount  of  the  principal 
paydowns  (both  scheduled  and 
unscheduled)  as  the  weights. 

Capital  means  the  total  of  all 
corporate  reserves  (regnlar  or  statutory 
reserves,  as  applicable),  all  undivided 
earnings  and  all  membership  capital 
share  deposit  (or  equivalent)  accounts. 

Claims  means  loans  or  other  debt 
obligations. 

Collateral  for  risk-reserving  means 
those  items  which  are  formaliy 


recognized  by  the  risk-based  capital 
framework  and  include  eligible  shares 
and  deposits  in  the  lending  corporate 
credit  union,  and  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies. 

Commitments  means  any  arrangement 
that  obligates  a  corporate  credit  union  to 
extend  credit  in  the  form  of  loans  or 
lease  financing  receivables;  to  purchase 
loans,  securities  or  other  assets;  or  to 
participate  in  loans  and  leases. 
Commitments  also  include  overdraft 
facilities,  revolving  credit,  home  equity, 
and  mortgage  lines  of  credit,  and  similar 
transactions. 

Corporate  credit  union  means  a  credit 
union  that: 

(1)  Is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions; 

(2)  Is  designated  by  the  National 
Credit  Union  Administration  as  a 
corporate  credit  onion;  and 

(3)  Limits  natural  person  members  to 
the  minimum  required  by  state  or 
federal  law  to  charter  and  operate  the 
credit  union. 

Corporate  reserves  means  regular  or 
statutory  reserves,  as  applicable, 
excluding  all  valuation  allowances 
established  to  meet  the  full  and  fah* 
disclosure  requirements  of  section  702.3 
of  this  ciiapter. 

Credit  equivalent  amounts  means  the 
amount  of  off-balance  sheet  items 
multiplied  by  the  credit  conversion 
factor. 

Credit  union  service  organization 
(CUSO)  means  an  organization  that 

(i)  Exists  primarily  to  meet  the  needs 
of  its  member  credit  unions:  and 

(ii)  Engages  only  in  business  activities 
relating  to  the  daily  operations  of  Ae 
credit  unions  it  serves  or  provides 
ser\'ice8  associated  with  the  routine 
operations  of  credit  imions. 

Foreign  bank  means  any  bank  that  is 
not  headquartered  in  the  United  States. 

Material  means  an  amount  that 
exceeds  5  percent  of  the  corporate  credit 
union's  capital. 

Membership  capital  share  deposit 
(MCSD)  account  means  a  suboidinated 
share  account  that: 

(1)  Is  established,  at  a  minimum,  as  a 
12-month  notice  account; 

(2)  Is  limited  to  members: 

(3)  Is  not  subject  to  share  insurance 
coverage  by  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF)  or  other 
deposit  insurers;  and 

(4)  In  the  event  of  liquidation,  is 
payable  only  after  sat^faction  of  all 
other  claims  against  the  liquidation 
estate,  inchiding  claims  of  uninsured 
shareholders  and  the  NCUSIF.  In  any 
event,  an  MCSD  account  shall  not  be 
repayable  until  notice  that  the  account 
holder  credit  union  intends  to  withdraw 


from  the  corporate  credit  union,  except 
in  the  case  of  a  credit  union  that  is 
placed  into  liquidation,  is  purchased  and 
assumed,  or  is  merged.  A  corporate 
credit  union  that  offers  MCSD  accounts 
must  terminate  the  membership  of  an 
account  holder  credit  union  tiiat 
withdraws  funds  from  its  MCSD 
account.  Such  an  account  holder  credit 
union  cannot  rejoin  the  corporate  credit 
union  until  1  year  after  funds  have  been 
withdrawn.  A  corporate  credit  union 
cannot  receive  MCSD  accounts  from 
another  corporate  credit  union.  MCSD 
accounts  cannot  be  used  to  pledge 
borrowings.  Corporate  credit  unions  that 
issue  MCSD  accounts  shall  disclose,  at 
least  annually  to  their  members,  the 
terms  and  conditions  under  which  such 
accounts  are  issued. 

Member  reverse  repurchase 
transaction  means  a  transaction  in 
which  a  corporate  credit  union  acting  as 
an  agent  on  behalf  of  its  member,  lends 
its  member's  securities  and  ia  not 
obligated  to  indenmify  the  member 
against  loss. 

Net  assets  means  total  assets  less 
Central  Liquidity  Facility  (CLF)  stock 
subscriptions,  CLf  loans  guaranteed  by 
the  NCUSIF,  and  member  reverse 
repurchase  transactions. 

Non  credit  union  member  means  any 
member  of  a  coiporate  credit  union  that 
is  not  chartered  or  licensed  as  a  credit 
union. 

Original  maturity  means  the  length  of 
time  between  the  date  when  a 
commitment  is  issued  and  the  earliest 
date  on  which  the  corporate  credit  union 
can  unconditionally  cancel  the 
commitment 

Primary  capital  means  all  corporate 
reserves  and  undivided  earnings. 

Risk-based  capital  means  the  total  of 
primary  capital  and  secondary  capital. 

Risk-weighted  assets  means  the  sum 
of  total  balance  sheet  assets  and  off- 
balance  sheet  credit  equivalent  amounts 
multiplied  by  their  appropriate  risk- 
weights. 

Secondary  capital  means  MCSD  or 
equivalent  accounts,  allowance  for  k>an 
and  lease  losses  up  to  a  maximum  of 
1.25  percent  of  risk-weighted  assets,  and 
term  subordinated  debt. 

Speculative  activities  means  the  use 
of  forwards,  options,  futures,  or  similar 
activities  other  than  when  used  to 
reduce  interest  rate  risk. 

Term  tabordinated  debt  means  debt 
of  a  corporate  credit  union  that 

(1)  is  unsecured, 

(2)  is  not  a  deposit, 

(3)  is  not  insured  by  Ae  National 
Credit  Union  Administration, 

(4)  Is  subordinated  to  general 
creditors  and  claims  of  depositors. 
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(5)  has  an  original  maturity  of  at  least 
7  years, 

(6)  is  not  redeemable  prior  to  maturity 
except  with  the  approval  of  NCUA. 

(7)  is  ineligible  as  collateral  for  a  loan, 
and 

(8)  is  represented  by  a  debt 
instrument  which  clearly  states  that  it 
will  absorb  tosses. 

Undivided  earnings  means  all  forms 
of  retained  earnings,  except 

(1)  corporate  reserves  (regular  or 
statutory  reserves,  as  applicable),  and 

(2)  valuation  allowances  established 
to  meet  the  full  and  fair  disclosure 
requirements  of  |  702.3  of  this  chapter. 

United  States  depository  institutions 
means  offices  or  branches  (foreign  and 
domestic)  of  federally  insured  banks 
and  depository  institutions  chartered 
and  headquartered  in  the  United  States, 
Puerto  Rico,  and  U.S.  territories  and 
possessions.  This  includes  banks, 
mutual  or  stock  savings  banks,  savings 
or  building  and  loan  associations, 
cooperative  banks,  credit  unions, 
international  banking  facilities  of 
domestic  depository  institutions,  and 
U.S.  chartered  depository  institutions 
owned  by  entities  outside  of  the  United 
States. 

United  States  Government  or  its 
agencies  means  the  United  States 
Government  or  instrumentalities  of  the 
United  States  whose  debt  obligations 
are  fully  and  explicitly  guaranteed  as  to 
the  timely  payment  of  principal  and 
interest  by  the  full  faith  and  credit  of  the 
United  States  CovemmenL 

United  States  Government-sponsored 
agency  means  an  agency  originally 
established  or  chartered  to  serve  public 
purposes  specified  by  Congress,  but 
whose  obligations  are  not  explicitly 
guaranteed  by  the  full  faith  and  credit  of 
the  United  States  Government. 

9704.3    Planning.  Strafgte  and  bu««n— 


(a)  The  board  of  directors  of  a 
corporate  credit  union  shall  adopt  a 
strategic  plan  with  appropriate 
objectives  and  goals.  This  plan  will  be 
reviewed  periodically  during  the  year  to 
determine  that  the  goals  are  being 
accomplished.  At  least  annually,  the 
strategic  plan  will  be  reviewed  and 
updated. 

(b)  A  business  plan  will  be  prepared 
for  any  material  expenditure  in  fixed 
assets,  new  products  and  services,  or 
investments  in  a  CUSO. 

S7t>4.4    AsMt/MaMllty  mwMgwnwit 

(a)  General.  Corporate  credit  unions 
shall  develop  and  implement 
comprehensive  written  funds 
management  policies. 


(b)  Monitoring.  Corporate  credit 
unions  shall  prepare  monthly  matching 
reports  showing  the  degree  of  mismatch 
between  the  sources  and  uses  of  funds 
for  the  various  timeframes. 

I704.S    Capital  goals.  ob)«ctlvM  and 
•trataglM. 

(a)  General.  Corporate  credit  unions 
shall  adopt  formal,  written  goals  (both 
long-term  and  short-term),  objectives 
and  strategies,  including  a  budgetary 
process,  for  the  building  of  capital. 

(b)  Impact  study.  Where  a  proposed 
new  service  or  program,  purchase  or 
lease  of  a  Tixed  asset  or  investment  in 
or  loan  to  a  CUSO  has  a  material  effect 
on  a  corporate  credit  union,  the 
corporate  credit  union  shall  perform  a 
cost/benefit  analysis  of  the  activity  and 
a  study  of  its  impact  on  the  capital 
position  of  the  corporate  credit  union. 

(c)  Monitoring.  Management  will 
establish  monitoring  standards  and 
procedures  to  periodically  review  and 
reassess  the  capital  position  of  the 
corporate  credit  union  and  will 
document  the  review. 

S  704.6    lnv««tm«nt 

(a)  Policies.  A  corporate  credit  union 
shall  develop  %vritten  investment 
policies  which  address,  at  a  minimum: 

(1)  Risk  diversification: 

(2)  Funds  management  strategies: 

(3)  Approved  investment  issuers, 
instruments,  credit  limits,  credit  ratings 
and  list  of  permissible  institutions: 

(4)  Approved  list  of  broker/dealers; 

(5)  Authorization  of  and  limitations  on 
persons/committees  making 
investments;  and 

(6)  Procedures  to  periodically  evaluate 
the  quality  of  the  investment  portfolio. 

(b)  Limitations.  (1)  Credit  Union 
Service  Organizations  (CUSOs).  The 
aggregate  of  all  investments  in  CUSOs 
shall  not  exceed  15  percent  of  a 
corporate  credit  union's  capital  unless 
permission  is  obtained  from  the  regional 
director.  A  corporate  credit  union  is 
prohibited  from  utilizing  CUSO 
authority  to  acquire  control,  directly  or 
indirectly,  of  another  fmancial 
institution,  or  to  invest  in  shares,  stocks 
or  obligations  of  another  Tinancial 
institution,  insurance  company,  trade 
association,  liquidity  facility,  or  similar 
organization.  Except  to  the  extent  that 
they  are  inconsistent  with  this 
paragraph,  a  corporate  credit  union 
investing  in  a  CUSO  shall  adhere  to  the 
applicable  provisions  of  paragraphs  (c) 
through  (e)  of  i  701.27  of  this  chapter. 

(2)  Other  Investments.  Corporate 
credit  unions  shall  be  limited  to  the 
following  additional  investments: 

(i)  Investments  authorized  by  Sections 
107(7).  107(8)  and  107(15)  of  the  Federal 


Credit  Union  Act  and  Part  703  of  this 
chapter,  except  where  those  authorities 
are  inconsistent  with  other  limitations  of 
this  section: 

(ii)  Deposits  in  state  banks,  trust 
companies,  and  mutual  savings  banks 
not  domiciled  in  the  state  in  which  the 
corporate  credit  union  does  business: 

(iii)  Deposits  and  debt  obligations  of 
foreign  banks  subject  to  the  following 
requirements: 

(A)  The  bank  must  have  assets  of  at 
least  $20  billion,  and  the  investment 
must  be  rated  not  lower  than  Al  (or 
equivalent)  for  short-term  (1  year  or 
less)  investments  by  a  nationally 
recognized  rating  service,  and  not  lower 
than  AA—  (or  equivalent)  for  long-term 
(over  1  year)  investments.  Short-term 
investments  downgraded  below  A2  (or 
equivalent)  and  long-term  investments 
downgraded  below  A —  (or 
equivalent),  if  material  in  amount,  shall 
be  divested: 

(B)  The  investment  shall  be  dollar- 
denominated; 

(C)  The  country  in  which  the 
investment  is  made  shall  be  rated  AAA 
(or  equivalent)  for  political  and 
economic  stability;  and 

(D)  Aggregate  investments  in  any 
single  foreign  bank  are  limited  to  not 
more  than  5  percent  of  the  corporate 
credit  union's  net  assets; 

(iv)  Debt  obligations  of  U.S.  bank 
holding  companies  and  other  U.S. 
chartered  corporations  rated  Al  (or 
equivalent)  for  short-term  investments  (1 
year  or  less)  by  a  nationally  recognized 
rating  service  and  not  lower  than  AA— 
(or  equivalent)  for  long-term 
investments  (1  year  or  more).  Short-term 
investments  downgraded  below  A2  (or 
equivalent)  and  long-term  investments 
downgraded  below  A —  (or 
equivalent),  if  material  in  amount,  shall 
be  divested.  The  total  investment  in  the 
obligations  of  any  single  issuer  shall  not 
exceed  5  percent  of  the  corporate  credit 
union's  net  assets.  This  authority  does 
not  apply  to  debt  obligations  that  are 
convertible  into  the  stock  of  the 
corporation  or  holding  company; 

(v)  Asset-backed  securities  subject  to 
the  following  requirements: 

(A)  Rated  not  lower  than  AAA  (or 
equivalent)  by  a  nationally  recognized 
rating  service; 

(B)  Limited  to  a  maximum  of  5  percent 
of  the  corporate  credit  union's  net  assets 
for  any  single  issuer  and 

(C)  Having  an  average  life  at  the  time 
of  purchase  not  to  exceed  5  years. 
Asset-backed  securities  downgraded 
below  AA—  (or  equivalent),  if  material 
in  amount,  shall  be  divested; 

(vi)  Federally  issued  CMOs/REMICs 
and  privately  issued  CMOs/REMICs  as 
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defined  in  section  3(a)(41)  of  the 
Securities  Exchange  Act  of  1934.  CMOs 
and  REMICs  are  limited  further  as 
follows: 

(A)  Fixed-rate.  An  investment  in  a 
fixed  rate  CMO/REMIC  must  have  an 
expected  average  life  at  the  time  of 
purchase  not  to  exceed  5  years  given  an 
immediate  increase  of  300  basis  points 
in  mortgage  loan  commitment  rates  at 
the  time  of  purchase.  This  limitation 
does  not  apply  where  the  security  is 
purchased  as  an  Investment  of  reserves 
and  undivided  earnings  or  if  principal 
payments  of  the  investment  are 
specifically  matched  to  principal 
payments  of  a  corresponding  liabiiity. 

(B)  Variable-rate.  If  the  CMO/REMIC 
has  a  variable  interest  rate  with  a  cap^ 
then  the  lesser  of  the  highest  interest 
rate  cap  or  the  final  interest  rate  cap 
during  the  expected  average  life  at  the 
time  of  purchase  must  be  at  least  200 
basis  points  above  the  cost  of  the 
corresponding  liability  that  it  is  matched 
against; 

(C)  Divestiture.  Privately-issued 
CMO/REMIC  securities  downgraded 
below  AA-  (or  equivalent]  shall  be 
divested: 

(D)  Issuer  Limitation.  Privately-issued 
CMO/REMIC  securities  shall  not  exceed 
5  percent  of  the  corporate  credit  union's 
net  assets  for  any  single  issuer; 

(E)  Overall  Limitation.  Total  CMO/ 
REMIC  securities  shall  not  exceed  30 
percent  of  the  corporate  credit  union's 
shares,  less  any  shares  created  by 
member  reverse  repurchase  agreements, 
plus  capital.  A  corporate  credit  union 
that  exceeds  this  limitation  may  not 
invest  in  additional  CMO/REMIC 
securities  after  the  effective  date  of  this 
regulation  without  approval  from  the 
regional  director. 

(vii)  Additional  investments  provided 
the  corporate  credit  union  has  obtained 
permission  from  the  regional  director. 

(c)  Exclusion.  The  requirements  of  this 
section  to  divest  investments 
downgraded  below  the  minimum 
acceptable  ratings  do  not  apply  if  there 
are  3  months  or  less  until  the  stated 
maturity  for  the  downgraded 
investment. 

(d)  Divestiture  Time  Frame.  "Hie 
corporate  credit  union  has  10  business 
days  to  divest  itself  of  any  investment 
downgraded  below  the  minimum  credit 
ratings  in  this  section  or  to  request 
permission  from  its  regional  director  to 
hold  the  investment 


(2)  Documentation  for  each  loan  and 
line  of  credit; 

(3)  Security; 

(4)  Analysis  of  financial  and 
operational  data; 

(5)  Monitoring  standardr,  and 

(6)  Review  and  reassessment  of  the 
credit  quality  of  the  borrower. 

(b)  General.  Each  individual  loan  or 
line  of  credit  limit  will  be  determined 
after  analyzing  the  financial  and 
operational  soundness  of  the  applicant 
and  the  ability  of  the  applicant  to  repay 
the  loan.  Loans  are  limited  as  follows: 

(1)  Loans  to  credit  union  members. 
The  maximum  aggregate  amount  In 
loans  and  approved  lines  of  credit  to 
any  one  borrower,  exduding  pass- 
through  and  guaranteed  loans  from  the 
CIF  and  the  NCUSIF  and  member 
reverse  repurchase  transactions,  shall 
not  exceed  the  corporate  credit  anion's 
capital  or  10  percent  of  the  corporate 
credit  union's  paid-in  and  unimpaired 
shares,  deposits  and  capital,  whichever 
is  greater; 

(2)  Loans  to  members  that  are  not 
credit  unions.  Loans  and  lines  of  credit 
to  a  member,  other  than  a  credit  union 
or  a  credit  union  service  organization, 
shall  not  be  in  excess  of  the  members* 
shareholdings  in  the  corporate  credit 
union  unless  individual  specific 
authority  is  obtained  from  the  regional 
director; 

(3)  Loans  to  credit  union  service 
organizations  (CUSOs).  Loans  to  CUSOs 
shall  not  exceed  15  percent  of  the 
corporate  credit  union's  capital  unless 
permission  is  obtained  from  the  regional 
director;  and 

(4)  Loans  to  non-member  credit 
unions.  The  total  amount  of  loans  to 
other  credit  unions  shall  not  exceed  25 
percent  of  the  corporate  credit  union's 
paid-in  and  unimpaired  capital  and 
surplus. 

(c)  Participation  Loans  with  other 
corporate  credit  unions.  A  corporate 
credit  union  is  permitted  to  participate 
in  a  loan  with  another  corporate  credit 
union  and  must  retain  an  interest  of  at 
least  5  percent  of  the  face  amount  of  the 
loan.  The  participation  agreement  may 
be  executed  at  any  time  prior  ta  during,  ' 
or  after  disbursement, 

(d)  Prepayment  penalties.  If  provided 
for  in  the  loan  contract,  a  corporate 
credit  union  is  authorized  to  assess 
prepayment  penalties  on  loans  made  at 
fixed  and  variable  rates  to  meinber 
credit  unions  or  other  organizations. 


§704  J 

A  corporate  credit  union  may  provide 
services  to  its  members  involving 
investments,  liquidity  management 
payment  systems  and  correspondent 
services,  unless  otherwise  prohibited  by 
the  NCUA  Board  or,  in  the  case  of  a 
state-chartered  corporate  credit  union, 
prohibited  by  state  law.  The  corporate 
will  maintain  written  agreements  with 
vendors,  other  providers  and  users  of  all 
services. 

1704.10    Ftaedaesets. 

(a)  General.  A  corporate  credit 
union's  ownership  in  fixed  assets  shall 
be  limited  as  described  in  |  701.36  of 
this  chapter,  except  that  in  lieu  of 
paragraphs  (c)  (l)-(4)  of  i  701 J6. 
paragraph  (b)  of  this  section  applies, 

(b)  Investment  in  Fixed  Assets.  (1)  No 
corporate  credit  union,  without  the  prior 
written  approval  of  the  regional  director, 
shall  invest  in  fixed  assets  where  the 
aggregate  of  all  such  investments 
exceeds  15  peicent  of  capital 

(2)  A  corporate  credit  union  shall 
submit  such  statements  and  reports  as 
the  regional  director  may  require  in 
support  of  any  investment  in  fixed 
assets  in  excess  of  the  limit  specified  in 
paragraph  (b)(1)  of  this  section. 

(3)  A  corporate  credit  union  shall 
submit  requests  to  exceed  the  limits  tioa 
of  paragraph  (b)(1)  of  this  section  to  its 
regional  director.  If  the  corporate  credit 
union  does  not  receive  notification  of 
the  action  taken  on  its  request  i^ithin  45 
calendar  days  of  the  date  the  request 
was  received  by  the  regional  office,  the 
corporate  credit  union  may  proceed  with 
its  proposed  investment  in  fixed  assets. 
If  the  regional  director  determines  that 
the  proposal  will  not  adversely  affect 
the  corporate  credit  union,  the  regional 
director  will  respond  in  writing  and  an 
aggregate  dollar  amount  or  percentage 
of  total  capital  will  be  approved  for 
investment  in  fixed  assets. 


1704.7 

(a)  Policies.  A  corporate  credit  union 
shall  develop  written  loan  policies 
which  address,  at  a  minimum: 

(1)  Loan  types  and  limits: 


1 704.0 

A  corporate  credit  union  may  borrow 
up  to  10  times  its  capital.  Additional 
borrowing  authority  can  be  obtained 
from  the  regional  director. 


(704.11 

(a)  Minimum  Capital  Ratio.  Each 
corporate  credit  union  shall  maintain  a 
minimum  ratio  of  risk-based  capital  to 
risk-weighted  assets  of  8  percent  of 
which  at  least  4  percent  shall  consist  of 
primary  capital.  Any  corporate  credit 
union  that  does  not  meet  or  fails  to 
maintain  the  minimum  capital  ratios  is 
expected  to.  within  90  days,  develop  and 
implement  a  plan  acceptable  to  NCUA 
for  achieving  an  adequate  level  of 
capital  consistent  with  the  provisions  of 
this  regulation.  This  plan  shall  be 
submitted  to  its  regional  director. 

(b)  Exceptions.  The  NCUA  Board  may 
modify  a  corporate  credit  union's 
reserve  requirements  under  special 
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circumstances  as  determined  by  the 
NCUA  Board. 

(c)  Components  of  risk-based  capital. 
A  corporate  credit  union's  qualifying 
capital  base  consists  of  primary  and 
secondary  capital  of  which  at  least  50 
percent  shall  be  composed  of  primary 
capital. 

(d)  Limitations.  Term  subordinated 
debt  shall  not  exceed  50  percent  of 
secondary  capital.  Term  subordinated 
debt  with  a  remaining  maturity  of  less 
than  1  year  is  excluded  from  secondary 
capital. 

(e)  Procedures.  Balance  sheet  assets 
and  credit  equivalent  amounts  for  off- 
balance  sheet  items  are  assigned  to  one 
of  four  risk-weight  categories.  The  total 
dollar  amount  in  each  category  shall  be 
multiplied  by  the  risk-weight  assigned  to 
that  category.  The  sum  of  the  four 
categories  comprises  risk-weighted 
assets. 

(f)  Frequency.  Each  corporate  credit 
union  shall  calculate  the  ratio  of  capital 
to  risk-weighted  assets  each  month  prior 
to  payment  of  dividends.  A  record  of 
such  calculation  shall  be  maintained. 

(g)  Risk-weights  for  Balance  Sheet 
Assets.  Each  balance  sheet  asset  shall 
be  assigned  a  risk-weight  of  0  percent. 
20  percent  SO  percent  and  100  percent 
as  follows: 

(1)  The  0  percent  risk-weight  category 
shall  include  any  coin  and  currency 
ODvned  by  the  corporate  credit  union, 
balances  due  from  a  Federal  Reserve 
Bank,  direct  claims  and  portions  of 
claims  that  are  unconditionally 
guaranteed  by  the  US.  Government  or 
its  agencies,  any  clainis  collateralized 
by  cash  or  eligible  deposits  and  any 
asset  accounts  related  to  member 
reverse  repurchase  n.^reements  as 
deHned  in  section  704  2. 

(2)  The  20  percent  risk-weight 
category  shall  include  investments  by 
corporate  credit  unions  in  other 
corporate  credit  unions,  loans  made  by 
one  corporate  credit  union  to  another 
corporate  credit  union,  member  reverse 
repurchase  loans  the.!  do  not  qualify  for 
the  0  percent  category,  claims  on  or 
portions  of  claims  guaranteed  by  U.S. 
Government-sponsored  agencies, 
portions  of  claims  (Including  repurchase 
agreements)  collateralized  by  U.S. 
Government  agencies  or  U.S. 
government-sponsored  agencies,  asset- 
backed  securities  rated  no  lower  than 
AAA  with  an  average  life  of  less  than  3 
years  at  the  time  of  purchase,  all  fixed- 
rate  CMOs/REMlCs  (excluding  CMOs/ 
REMICs  collateralized  by  whole-loan 
mortgages)  that  comply  with  the  5  year 
average  life  requirement  of  section 
6(b)(2)(vi)  of  this  part,  all  floating  rate 
CMOs/REMICs  (excluding  CMOs/. 
REMICs  collateralized  by  whole-loan 


mortgages)  that  qualify  under  section 
e(b)(2)(vi)  of  this  part  and  short-term 
and  long-term  claims  on  U.S.  depository 
institutions  and  foreign  banks  which 
meet  one  of  the  following  conditions: 

(i)  The  institution  has  a  short-term 
debt  rating  not  lower  than  A-2  (or 
equivalent)  by  a  nationally  recognized 
rating  service  on 

(ii)  The  institution  has  a  long-term 
debt  rating  not  lower  than  A—  (or 
equivalent)  by  a  nationally  recognized 
rating  service  on 

(iii)  The  institution  has  a  Thomson 
Bankwatch  (or  equivalent)  issuer  rating 
of  B/C  or  better. 

(3)  The  50  percent  risk  weight 
category  shall  include  asset-backed 
securities  rated  no  lower  than  AAA 
having  a  weighted  average  life  greater 
than  3  years  at  the  time  of  purchase  and 
all  CMOs/REMICs  collateralized  by 
whole-loan  mortgages. 

(4)  The  100  percent  risk-weight 
category  shall  include  all  assets  not 
included  in  the  above  risk-weight 
categories.  This  category  shall  include 
loans  to  and  investments  in  CUSOs  and 
investments  in  fixed  assets.  In  addition, 
the  following  securities  shall  be  risk- 
weighted  at  100  percent  because  of  the 
interest-rate  risk  they  present  although 
they  would  otherwise  be  included  in  the 
above  risk-weight  categories  since  they 
present  little  or  no  credit  risk: 

(i)  Stripped  mortgage-backed 
securities  and  residual  interests  of 
CMOs/REMICs. 

(ii)  Zero  coupon  securities  with  a 
maturity  date  more  than  5  years  from 
the  settlement  date  for  purchase  of  the 
security. 

(h)  Other  Considerations.  (1)  An 
investment  in  the  shares  of  a  mutual 
fund  is  assigned  to  the  risk  category 
appropriate  to  the  highest  risk-weighted 
asset  that  the  fund  is  permitted  to  hold. 
In  addition,  if  the  fund  engages  in 
speculative  activities  as  defined  in 
Section  704.2.  then  investments  in  the 
fund  will  be  assigned  to  the  100  percent 
risk  category. 

(2)  Accruals  will  be  assigned  the  risk- 
weighting  of  the  underlying  asset  that 
they  represent. 

(i)  Credit  Conversion  Factors  for  Off- 
Ba lance  Sheet  Items.  (1)  The  100  percent 
credit  conversion  factor  applies  to  such 
arrangements  as: 

(i)  A  corporate  credit  union  lending  its 
members'  securities  and  indemnifying 
the  member  against  loss,  when  these 
transactions  are  not  included  on  the 
corporate  credit  union's  balance  sheet 

(ii)  A  corporate  credit  union  lending 
its  own  securities  which  are  not  already 
included  on  its  balance  sheet 


(iii)  A  corporate  credit  union  issuing 
direct  credit  substitutes  such  as 
flnancial  standby  letters  of  credit  or 

(iv)  A  corporate  credit  union 
participating  in  other  equivalent 
irrevocable  arrangements  that 
effectively  guarantee  repayment  of 
financial  obligations  such  as  commercial 
paper,  commercial  or  individual  loans  or 
other  debt  obligations,  and  standby  or 
commercial  letters  of  credit. 

(2)  The  50  percent  credit  conversion 
factor  applies  to  commitments  such  as 
lines  of  credit  to  members  and 
nonmembers  and  to  other  transaction- 
related  contingencies  such  as  unused 
portions  of  participation  loans  and  any 
other  unused  portion  of  a  line  of  credit 
commitment  with  an  original  maturity 
exceeding  6  months. 

(3)  The  0  percent  credit  conversion 
factor  applies  to  unused  portions  of  lines 
of  credit  with  an  original  maturity  of  d 
months  or  less. 

(j)  Risk-based  Capital  Ratios.  (1)  The 
primary  capital  ratio  is  computed  by 
dividing  primary  capital  by  total  risk- 
weighted  assets. 

(2)  The  total  capital  ratio  is  computed 
by  dividing  the  sum  of  primary  capital 
and  secondary  capital  by  total  risk- 
weighted  assets. 

(3)  Month-end  amounts  will  be  used  to 
calculate  corporate  credit  union  capital 
ratios. 

(k)  Required  Reserve  Transfers.  The 
amount  that  a  corporate  credit  union  is 
required  to  transfer  or  set  aside  in 
corporate  reserves  is  based  on  both  the 
corporate  credit  union's  primary  and 
total  capital  ratios.  Due  to  the  asset 
volatility  that  is  inherent  in  the 
operations  of  corporate  credit  unions, 
ranges  of  capital  ratios  have  been 
established.  These  capital  ratio  ranges 
are  then  associated  with  one  of  six 
corresponding  categories  in  determining 
the  required  reserve  transfer.  To  qualify 
for  a  lower  reserve  transfer  category, 
the  capital  ratios  must  fall  in  both  the 
primary  and  total  capital  ratio  ranges  of 
the  applicable  category.  The  corporate 
credit  union  shall  set  aside  an  amount 
equal  to  the  appropriate  required 
reserve  transfer  percentage  times  the 
corporate  credit  union's  average  daily 
assets  for  the  transfer  period  times  the 
number  of  days  in  the  transfer  period 
divided  by  365. 

(1)  Category  1  requires  a  corporate 
reserve  transfer  percentage  of  at  least  25 
basis  points  of  average  daily  assets 
when  either  the  primary  capital  ratio  is 
less  than  4  percent  or  the  total  capital 
ratio  is  less  than  8  percent.  A  corporate 
reserve  transfer  percentage  greater  than 
25  basis  points  of  average  daily  assets  is 
required  if  needed  to  bring  either  or  both 
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of  the  capital  ratios  up  to  the  minimum 
acceptable  level. 

(2)  Category  2  requires  a  corporate 
reserve  transfer  percentage  of  20  basis 
points  of  average  daily  assets  when  the 
primary  capital  ratio  is  between  4.01 
and  6  percent  or  the  total  capital  ratio  is 
between  8.01  and  9  percent. 

(3)  Category  3  requires  a  corporate 
reserve  transfer  percentage  of  15  basis 
points  of  average  daily  assets  when 
either  the  primary  capital  ratio  is 
between  6.01  and  8.0  percent  or  the  total 
capital  ratio  is  between  9.01  and  12 
percent. 

(4)  Category  4  requires  a  corporate 
reserve  transfer  percentage  of  10  basis 
points  of  average  daily  assets  when 
either  the  primary  capital  ratio  is 
between  8.01  and  10  percent  or  the  total 
capital  ratio  is  between  12.01  and  15 
percent. 

(5)  Category  5  requires  a  corporate 
reserve  transfer  percentage  of  5  basis 
points  of  average  daily  assets  when 
either  the  primary  capital  ratio  is 
between  10.01  and  12  percent  or  the 
total  capital  ratio  percentage  is  between 
15.01  and  18  percent 

(6)  Category  0  requires  a  corporate 
reserve  transfer  percentage  of  0  basis 
points  when  the  primary  capital  ratio  is 
greater  than  12  percent  and  the  total 
capital  ratio  percentage  is  greater  than 
18  percent. 

(1)  Corporate  credit  unions  must 
provide  reserves  necessary  for  full  and 
fair  disclosure  as  specified  in  i  702.3  of 
the  NCUA  Rules  and  Regulations. 

i  704.ia    ReprMentation. 

(a)  Board  Representation.  The  board 
shall  be  determined  as  stipulated  in  the 
corporate  credit  union  bylaws,  provided 
that: 

(1)  At  least  three  directors  must  be 
individuals  who  are  independent  of  any 
affiliated  organization  with  which  the 
corporate  credit  union  is  associated  on 

(2)  Steps  must  be  taken  to  assure 
open,  independent  elections  including 
the  following: 

(i)  The  institution  of  a  reasonable 
nomination  by  petition  process; 

(ii)  The  use  of  mail  balloting 
procedures  in  conducting  elections  (or 
equivalent  procedures  to  ensure  that  all 
members  are  provided  an  opportunity  to 
participate  in  the  election  process); 

(iii)  "The  appointment  of  a  nominating 
committee  which  is  composed  of 
members  who  are  independent  of  any 
afflliated  organization. 

(b)  Representatives  of  organizational 
members.  A  member  credit  union  or 
affiliated  non  credit  union  member  of  a 
corporate  credit  union  may  appoint  one 
of  its  members  or  officials  as  a 
representative  to  the  corporate  credit 


union.  The  representative  shall  be 
empowered  to  attend  meetings,  to  vote 
and  to  stand  for  election  on  behalf  of  the 
member.  No  individual  may  serve  as  the 
representative  of  more  than  one 
organizational  member  in  the  same 
corporate  credit  union. 

(cj  Recusal  Provision.  No  director, 
committee  member,  officer,  agent  or 
employee  of  a  corporate  credit  union 
shall  in  any  manner,  directly  or 
Indirectly,  participate  in  the  deliberation 
upon  or  the  determination  of  any 
question  affecting  his  /  her  pecuniary 
interest  or  the  pecuniary  interest  of  any 
corporation,  partnership,  or  association 
(other  than  this  credit  union)  in  whidi 
he/she  is  directly  or  indirectly 
interested.  In  the  event  of  the 
disqualification  of  any  director,  the 
disqualified  director  shall  withdraw 
from  such  deliberation  or  determination 
and.  in  such  event,  the  remaining 
qualified  directors  present  at  the 
meeting,  if  constituting  a  quorum  with 
the  disqualified  director  or  directors, 
may  exercise  with  respect  to  this  matter, 
by  majority  vote,  all  the  powers  of  the 
board.  Where  all  of  the  directors  are 
disqualified  and  the  matter  is 
substantive,  the  matter  must  be  decided 
by  the  membership.  In  the  event  of  the 
disqualification  of  any  member  of  the 
credit  committee  or  the  supervisory 
committee,  the  disqualified  committee 
member  shall  withdraw  from  such 
deliberation  or  determination.  Where  all 
of  the  committee  members  are 
disqualified,  the  matter  must  be  decided 
by  the  board  of  directors. 

(d)  Rights  of  Natural  Person 
Members.  Natural  person  members  shall 
not  have  the  right  to  vote  on  any  issue 
pertaining  to  the  corporate  credit  union. 

1704.13  Annual  audit 

(a)  The  supervisory  committee  of  a 
corporate  credit  union  shall  cause  an 
annual  opinion  audit  to  be  made  by  an 
independent  duly  licensed  certified 
public  accountant  (CPA)  and  shall 
submit  the  audit  report  to  the  board  of 
directors.  A  summary  of  the  audit  report 
shall  be  submitted  to  the  membership  at 
the  next  annual  meeting; 

(b)  The  CPA's  audit  workpapers  shall 
be  made  available  for  review  by  the 
examiner  during  the  examination; 

(c)  A  copy  of  the  audit  report  and 
reportable  conditions  letter  (i.e., 
management  letter)  shall  be  submitted 
to  the  appropriate  regional  office  of 
NCUA  within  30  days  after  receipt  by 
the  board  of  directors. 

1 704.14  Contraeta/ wi  lllen  •Qfeefnenta. 

Services,  facilities,  personnel  or 
equipment  shared  with  any  party  shall 
be  supported  by  a  written  contract  with 


the  duties  and  responsibilities  of  each 
party  specified  and  the  allocation  of 
service  fee/expenses  fully  svpported 
and  documented. 

I704.1S    8tate-chartfedcofporattCfdW 


This  Part  does  not  expand  the  powers 
and  authorities  of  any  state-chariered 
corporate  credit  union,  beyond  those 
powers  and  authorities  provided  under 
the  laws  of  the  state  in  which  it  was 
chartered. 

1 704.1*   Ettoetlve  date. 

This  regulation  is  effective  beginning 
December  26,  1991  or  May  26, 1992,  if 
the  corporate  credit  union  plans  to  use 
the  expanded  authorities  of  paragraphs 
6,  7,  and  8  and  has  complied  with  the 
other  provisions  of  this  Part.  Any 
corporate  credit  union  that  is  unable  to 
comply  with  this  regulation  by  the 
effective  date  shall  obtain  a  temporary 
waiver  from  the  regional  director.  To 
obtain  a  waiver,  the  officials  of  the 
corporate  credit  union  shall,  at  least  90 
days  before  the  effective  date  of  this 
regulation,  explain  in  writing  the  nature 
of  and  reasons  for  the  noncompliance, 
state  a  target  date  by  which  the 
corporate  credit  union  will  be  in 
compliance  with  the  regulation,  submit 
any  and  all  information  requested  by  the 
regional  director  necessary  to  make  a 
decision  concerning  the  waiver  and 
request,  in  writing,  that  a  waiver  of  this 
regulation  be  granted.  The  regional 
director  will  respond  in  writing  within 
45  days  of  receiving  all  requested 
information  necessary  to  malcis  a 
decision. 

PART  741-AEOUIREMENTS  FOR 
INSURANCE 

1.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1768, 1781 
tlirough  1790.  Section  741.11  is  also 
authorized  by  31  U.S.C.  3717. 

2.  Section  741.9  is  amended  by 
revising  paragraphs  (a)(3)  and  (b)(3)  to 
read  as  follows: 

1741.9    Crnerta. 


(3)  Special  reserve  for  nonconforming 
investments.  State-chartered  credit 
unions  (except  state-chartered  corporate 
credit  unions)  are  required  to  establish 
an  additional  special  reserve  for 
investments  if  those  credit  unions  are 
permitted  by  their  respective  state  laws 
to  make  investments  beyond  those 
authorized  in  the  Federal  Credit  Utiion 
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Act  or  the  NCUA  Rules  and  Regulation*. 
State-chartered  corporate  credit  unions 
are  permitted  to  make  only  those 
investments  that  are  in  conformance 
with  part  704  of  the  NCUA  Rules  and 
Regulations. 
***** 

(b)  •  •  • 

(3)  Investment  policies  which  are 
within  the  provisions  of  applicable  law 
and  regulations,  i.e..  the  Act  and  part 
703  of  this  Chapter  for  Federal  credit 
unions  and  the  laws  of  the  state  in 
which  the  credit  union  operates  for 
state-chartered  credit  unions,  except 
state-ohartered  corporate  credit  unions. 
State-chartered  corporate  credit  unions 
are  permitted  to  make  only  those 
investments  that  are  in  conformance 
with  part  704  of  the  NCUA  Rules  and 
Regulations. 

[FR  Doc  91-27948  Filed  11-22-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federy  Aviation  Administration 

14CFRPart39 
[Dodiet  Na  •1-ANE-40] 

Alrwofthine—  Directivea;  Textron 
Lycoming  LTS101  Turboohaft  and 
LTP101  TurtMprop  Sertea  Engines 

AQENCr.  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  Textron 
Lycoming  LTSlOl  series  Turboshaft  and 
LTPlOl  series  turboprop  engines,  which 
currently  requires  initial  and  repetitive 
inspections  of  all  integrally  cast  power 
turbine  (PT)  rotors  for  blade  cradcing 
and  removal  of  rotors  containing  a 
crack.  This  proposed  action  woidd 
eliminate  one  of  the  current  inspection 
methods,  add  additional  insp>ection 
requirements,  identify  affected  PT  rotor 
part  numbers,  and  establish  PT  speed 
operating  limitations.  This  proposal  is 
prompted  by  the  continued  occurrences 
of  PT  blade  separation  events  since 
issuance  of  the  current  AD.  This 
condition,  if  not  corrected,  could  result 
in  engine  power  loss  and  uncontained 
release  of  engine  fragments. 
DATES:  Comments  must  be  received  no 
later  than  December  30. 1991. 
Aoonssscs:  Send  comments  on  the 
proposal  in  duplicate  to  the  FAA.  New 
England  Region.  Office  of  the  Assistant 


Chief  Counsel.  Attn:  Rules  Docket  No. 
91-ANE-4a  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803- 
5299.  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  in  room  311,  between  the 
hours  of  8  a.m.  and  4.30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Textron 
Lycoming.  Technical  Ihiblications, 
Department  30V.  550  Soudi  Main  Street 
Stratford.  Connecticut  06497.  and  Bell 
Helicopter  Textron.  P.O.  Box  482.  Fort 
Worth,  Texas  76101.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park.  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  E.  Golinski,  Engine  Certification 
Office.  ANE-140,  FAA.  New  England 
Region.  Engine  ft  Propeller  Directorate. 
Aircraft  Certification  Service,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  0180^-5299  (617)  273- 
7121. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-ANE-40".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 


Discussion 

On  April  14. 198a  the  FAA  issued 
AD87-11-09.  Amendment  39-^902  (53  FR 
16386,  May  9. 1988),  which  requires 
initial  and  repetitive  dye  or  fluorescent 
penetrant  inspections  of  all  integrally 
cast  PT  rotors  for  blade  cracking. 
Additionally,  the  AD  requires  the 
removal  from  service  of  cracked  blades. 
This  AD  was  prompted  by  twelve 
incidents  of  PT  blade  fracture  events, 
one  of  which  was  uncontained.  This 
condition,  if  not  corrected,  could  result 
in  power  loss  and  imcontained  release 
of  engine  fragments. 

Since  issuance  of  that  AD.  there  have 
been  additional  engine  failures  due  to 
PT  blade  separations.  Investigation  into 
the  causes  of  these  additional  failures 
indicate*  the  need  to  make  certain 
changes  to  the  current  inspection 
requirements  and  operating  limitations. 
Engines  which  incorporate  the 
replaceable  blade  power  turbine  rotor 
are  not  affected  by  this  problem  and  are 
therefore  excluded  from  this  AD. 

This  proposed  AD  would  eliminate 
the  dye  penetrate  check  as  an  approved 
means  <k  inspecting  the  PT  blades  and 

will  require  the  more  sensitive     

fluorescent  penetrant  inspection  (FPI).  A 
300  PT  cycle  inspection  interval 
requirement  has  also  been  added  to 
supplement  the  recurring  50  hour 
inspection  criteria  currently  required  by 
AD  87-11-09.  This  new  criteria  will 
require  Inspection  of  the  PT  rotor  at 
intervals  not  to  exceed  50  hours  time  in 
service  or  300  PT  cycles  in  service, 
whichever  occurs  first  since  the 
previous  inspection.  The  300  PT  cycle 
criteria  accounts  for  blade  crack 
propagation  caused  by  transient 
operation. 

This  proposed  AD  would  also  define  a 
PT  operational  speed  avoidance  range 
for  LTSlOl  engines  installed  in  the  Bell 
222  Helicopter.  It  has  been  determined 
that  operating  the  PT  rotor  within 
certain  critical  speed  ranges  result  in  an 
excitation  to  the  PT  blades  that  can 
rapidly  propagate  an  existing  crack. 
Further  analysis  is  currently  underway 
to  define  PT  speed  range  avoidance  for 
LTPlOl  turboprop  applications  and  for 
LTSlOl  engines  installed  in  the 
Areospatiale  AS350  helicipter.  The 
requirements  for  LTPlOl  turboprop 
applications  and  Aerospatiale  AS350 
helicopters  may  be  addressed  in  further 
rulemaking. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  Service  Bulletin  Nos.  LTIOI- 
72-00-0093,  Revision  5,  dated  January 
15, 1990.  LTSlOlC-72-00-0131.  dated 
September  17, 1990,  Bell  Helicopter 
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Textron  Alert  Service  Bulletin  Nos.  222- 
90-57.  dated  December  21, 1990  and 
222U-9Q-30  dated  December  21, 1990, 
which  describe  the  inspections  and  the 
speed  avoidance  ranges.  These 
operating  limitations  have  been 
coordinated  with  the  FAA.  Southwest 
Region,  Rotorcraft  Directorate. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  an  AD  is  proposed  which 
would  require  periodic  inspections  of 
the  PT  rotor  and  define  PT  operating 
speed  avoidance  ranges  in  accordance 
with  the  service  bulletins  previously 
described. 

There  are  approximately  935  LTSlOl 
and  LTPlOl  series  engines  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  368  engines  in  the 
domestic  fleet  would  be  affected  by  this 
AD.  that  it  would  take  approximately  3.0 
manhours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
Impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $60,720. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  evaluation  prepared  for 
this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety.  ~ 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 


PART  39-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1983):  and  14  CFR  11.89. 

S  39.13    [Amended]' 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5902  (53  FR 
16386,  May  9, 1988).  D  87-11-09  and  by 
adding  the  following  new  airworthiness 
directive  (AD): 

Taxtroo  Lycoming:  (Docket  No.  91-ANE-40) 

Applicability:  Textron  Lycoming  LTSlOl 
series  turboshaft  and  LTPlOl  series 
turboprop  engines  installed  on  but  not  limited 
to,  Aerospatiale  AS350.  Bell  222,  MBB  BK117 
helicopters.  Piaggio  Piee-DU  and  Airtractor 
AT302  airplanes. 

Compliance  Required  as  indicated,  unlets 
previously  accomplished. 

To  prevent  power  turbine  (PT)  blade 
fracture,  which  could  result  in  engine  power 
loss,  and  uncontained  release  of  engine 
fragments,  accomplish  the  following: 

(a)  Perform  ■  Type  I,  Method  C  fluorescent 
penetrant  inspection  of  PT  rotors  with  part 
numbers  (P/N)  4-141-070-XX  and  P/N  4-143- 
010-XX,  installed  in  engines,  in  accordance 
with  the  procedures  in  Textron  Lycoming 
Service  Bulletin  (SB)  Number  LTlOl-72-00- 
0093,  Revision  5,  dated  January  15, 1990,  as 
follows: 

(1)  Inspect  for  blade  cracks  within  50  hours 
or  300  PT  cycles  in  service,  whichever  occurs 
first,  since  accomplishing  the  last  inspection 
performed  in  accordance  with  AD  87-11-09. 

(2)  Thereafter,  reinspect  for  blade  cracks  at 
intervals  not  to  exceed  50  hours  time  in 
service  or  300  PT  cycles  in  service,  whichever 
occurs  first,  since  last  fluorescent  penetrant 
inspection. 

(3)  Remove  from  service,  prior  to  further 
flight.  PT  rotors  in  which  blade  cracks  are 
found  during  the  above  inspections.  Prior  to 
returning  to  service,  replace  with  serviceable 
parts. 

Nola:  PT  rotor  cycle  and  counting 
methodology  is  addressed  In  Textron 
Lycoming  SB  No.  LT101-71-0(M)002.  Revision 
12,  dated  May  31, 1991. 

(b)  Perform  ■  Type  I,  Method  D  fluorescent 
penetrant  inspection  of  P/N  4-141-070-XX 
and  P/N  4-143-010-XX  rotors  prior  to 
installation  into  a  PT  module  or  prior  to 
returning  to  sevice  in  accordance  with  the 
instructions  given  in  Textron  Lycoming  SB 
Number  LTlOl-00-0093.  Revision  5.  dated 
January  15. 1990.  PT  rotors  in  which  blade 
cracks  are  found  during  this  fluorescent 
penetrant  inspection  may  not  be  returned  to 
service. 

(c)  For  PT  rotors  P/N  4-141-070-XX  and  P/ 
N  4-143-Oia-XX  installed  in  LTS101-650C-3, 
LTS  101-650C-3A  and  LTS101-750C-1  series 
engines,  avoid  continuous  operation  at 
certain  PT  operating  speeds  in  accordance 
with  Textron  Lycoming  SB  Number  LTSlOlC- 
72-00-0131,  dated  September  17, 1990,  Bell 
Helicopter  Textron  Alert  SB  222U-00-30, 
dated  December  21. 1990,  and  Alert  SB  222- 
90-57,  dated  December  21, 1990,  within  20 


hours  time  in  service  after  effective  date  of 
this  AD.  as  follows; 

(1)  Avoid  continuous  engine  operation  at 
97%  to  98.5%  power  turbin  (Np)  speed, 
including  autorotktion  and  single  engine 
operation.  Operation  in  this  speed  band  is 
only  permitted  for  lopping  checks  and  when 
operations  in  this  range  are  necessary  to 
maintain  safe  flight. 

(2)  Install  cockpit  tachometer  decal  and 
add  temporary  rotorcraft  flight  manual 
supplement  4n  accordance  with  Bell 
Helicopter  Service  Bulletin  Numbers  222U- 
90-30  and  222-00-57. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  Ad  can  be  accomplished. 

(e)  Upon  submission  of  substantiating  data 
.  by  an  owner  or  operator  through  an  FAA 

Inspector  (maintenance,  avionics,  or 
operations,  as  appropriate),  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
schedule  specifled  in  this  Ad  may  be 
approved  by  the  Manager.  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
FAA,  12  New  England  Executive  Park. 
Burlington,  Massachusetts. 
.  All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  fpm  the  manufacturer 
may  obtain  copies  upon  request  to  Textron 
Lycoming.  Technical  Publications, 
Department  30V,  550  South  Main  Street. 
Stratford.  Connecticut  06497  and  Bell 
Helicopter  Textron.  P.O.  Box  482.  Fort  Worth. 
Texas  76101.  These  documents  may  l>e 
examined  at  the  FAA.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
311, 12  New  England  Executive  Park, 
Burhngton,  Massachusetts. 

Issued  in  Burlington,  Massachusetts,  on 
Novemt>er  7, 1991. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-28305  Filed  11-22-91:  8.45  am] 
BNJJNQ  COM  4S10-1S-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  48, 75,  and  77 

Training  and  Retraining  of  Miners 

aoency:  Mine  Safety  and  Health 
Administration,  Labor. 

action:  Notice  to  extend  period  for 
public  comment. 

summary:  Due  to  requests  from  the 
public,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  pubhc  comment  regarding  its 
proposed  rule  for  training  and  retraining 
of  miners. 
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DATES:  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  January  24. 1982. 
AOOWEMCS:  Ail  comments  should  be 
sent  to:  Mine  Safety  and  Health 
Administration,  OfTice  of  Standards, 
Regulations,  and  Variances.  Room  631. 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

FOn  FURTHCR  mFORMATtON  CONTACT: 
Patricia  W.  Silvey.  Director,  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA.  phone  (703)  235-1910. 
SUPPLiMCNTARV  INTOWMATIOM:  On 
September  24. 1991.  MSHA  published  a 
proposed  rule  (56  FR  48376)  revising  the 
training  and  retraining  standards  for  the 
mining  industry.  The  comment  period 
was  scheduled  to  end  on  November  25. 
1991. 

In  response  to  requests  from  the 
public  MSHA  is  extending  the  time  for 
commenting  on  this  proposed  rule  to 
January  24. 1992.  All  interested  members 
of  the  mining  community  are  encouraged 
to  submit  comments  prior  to  that  date. 

Dated:  November  IS.  1901. 
Edward  C  Huslv. 

Deputy  Assistant  Secretary. 

(FR  Doc  Bl-28171  Filed  11-22-91:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  thm  Secretaiy 

32  CFR  Part  251 
(DoDDlr«ctiv«417S.1] 

Sale  of  Government-Furnished 
Equipment  of  Materiel  and  Service*  to 
U.S.  Companies 

agency:  Office  of  the  Secretary. 
Department  of  Defense  (DoD). 
AcnoM:  Proposed  rule. 

summary:  32  CFR  part  251  (DoD 
Directive  1475.1)  is  proposed  to  be 
revised,  primarily  to  incorporate 
changes  to  10  U.S.C.  2208(i)  and  the 
Arms  Export  Control  Act  (22  U.S.C 
2770).  These  changes  tend  to  broaden 
previous  DoD  aiithority  to  sell  articles  or 
services  in  support  of  U.S.  commercial 
marketing  efforts. 
DATE  Written  comments  to  this 
proposed  rule  must  be  received  by 
December  26.  1991. 

FOR  FURTHER  INFORMATION  CONTACT 
W.  Wells,  (703)  897-«10a 
AOORCSSCS:  Forward  comments  to 
Director.  Defense  Security  Assistance 
Agency.  Attention:  DSAA/OPS-E. 
Washington,  DC  20301. 


SUPPtCMINTARY  MFORNMTION: 
list  of  Subjects  in  32  CFR  Part  2S1 

Anns  and  munitions:  Exports; 
Government  property. 

Accordingly.  32  CFR  part  251  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  2S1— SALE  OF  GOVERNMENT- 
FURNISHED  EQUIPMENT  OR 
MATERIEL  AND  SERVICES  TO  U.S. 
COMPANIES 

Sec 

251.1  Purpose. 

251.2  Applicability. 
251J  Policy. 
251.4  Definitions. 
25U  Responsibilities. 
251.6  Procedures. 

Authority:  10  US.C.  2208(1):  22  U.S.C  2770. 

5251.1  Purpose. 

This  part  expands  32  CFR  part  251  to 
implement  changes  to  10  U.S.C.  2208(1) 
and  22  U.S.C.  277a  It  provides  policy, 
assigns  responsibilities,  and  prescribes 
procedures. 

9251.2  AppNcabOlty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD).  the  Military 
Departments,  the  Chairman  Joint  Chiefs 
of  Staff  and  Joint  Staff,  the  Unified 
Commands,  and  the  Defense  Agencies 
(hereafter  referred  to  collectively  as 
"DoD  Components").  The  term  "Military 
Services."  as  used  herein,  refers  to  the 
Army.  Navy.  Air  Force,  and  Marine 
Corps. 

S2S1J    PoNcy. 

(a)  The  Department  of  Defense 
executes  the  authority  provided  by  22 
U.S.C.  2770  to  sell  to  U.S.  companies 
defense  articles  and  defense  services 
(hereafter  also  "items")  in  cormection 
with  proposed  exports  on  a  direct 
commercial  basis  pursuant  to  State 
Department  licenses  or  approvals  under 
International  Traffic  in  Arms  Regulation. 
The  Department  of  Defense  also 
executes  the  authority  provided  by  10 
U.S.C  220e(i),  which  applies  only  to 
working-capital  funded  Department  of 
Army  facilities  that  manufacture  large 
caliber  cannons,  gun  mounts,  recoil 
mechanisms,  ammunition,  munitions,  or 
components  thereof. 

(b)  Sales  under  reference  22  U.S.C. 
2770  may  be  authorized  only  if  the 
following  applies: 

(1)  The  items  are  of  a  type  approved 
for  foreign  military  sales  (FMS). 

(2)  Sale  of  a  U.S.  Company  under  this 
part  would  simplify  and  expedite  the 
direct  commercial  sale  involved. 

(3)  The  items  are  of  the  type  that 
would  be  supplied  to  the  prime 
contractor  as  Government-furnished 
equipment  (CFE)  or  materiels  (GFM)  for 


manufacture  or  assembly  into  end  items 
for  use  by  the  Military  Services,  and 
have  in  fact  been  supplied  as  CFE  or 
GFM  in  connection  with  any  past  or 
present  DoD  procurement  of  such  end 
items. 

(4)  The  other  provisions  of  this  part 
are  complied  with. 

(c)  Sales  under  10  U.S.C.  2208(i)  may 
be  authorized  by  the  Department  of  the 
Army  only  if  the  following  applies: 

(1)  The  article  or  related  services  are 
sold  to  a  U.S.  manufacturer,  assembler, 
or  developer. 

(i)  For  use  in  developing  new 
products,  or 

(ii)  For  incorporation  into  items  to  be 
sold  to.  or  to  be  used  in  a  contract  with, 
an  agency  of  the  United  States  or  a 
friendly  foreign  government 

(iii)  For  use  in  commercial  products. 

(2)  The  sale  has  been  approved 
previously  by  the  Deputy  Assistant 
Secretary  of  Defense  (Production 
Resources)  (DASO(PM)).  or  a  designee. 

(3)  The  other  applicable  provisions  of 
this  part  are  complied  with. 

S2S1.4    Definitions. 

(a)  Authorized  purchasers  under  22 
U.S.C.  2270.  A  company  incorporated  in 
the  United  States  as  defined  in 
paragraphs  (a)(3).  in  paragraphs  (a)(2), 
and  (a)(3).  or  in  paragraph  (a)(4).  of  this 
section. 

(1)  The  existing  prime  contractor  for 
the  specific  end  item  with  a  DoO 
contract  for  final  assembly  or  fmal 
manufacture  in  the  United  States  of  the 
end  item  for  use  by  the  Military  Service. 

(2)  A  known  DoD-qualified  producer 
of  the  end  item  to  be  used  by  the 
Military  Services,  or  one  considered  by 
the  commanding  officer  of  the  Military 
Department  procuring  activity  to  be  a 
responsible  contractor  for  final 
assembly  or  final  manufacture  in  the 
United  States  of  the  end  item  for  use  by 
the  Military  Services,  and  which  is  not 
debarred,  ineligible,  or  suspended  for 
defense  procurement  contracts. 

(3)  A  U.S.  manufacturer  that  has  an 
approved  license  under  the  International 
Traffic  in  Arms  Regulation,  which 
provides  for  the  use  of  GFE  or  GFM  in 
the  direct  commercial  export  to  a  foreign 
country  for  the  use  of  the  armed  forces 
of  that  country  or  international 
organization.  The  license  shall  identify 
the  defense  end  item  being  sold  and 
exported,  the  quantity  and  identification 
of  concurrent  and  follow-on  spares,  end 
item  delivery  schedule,  and  naine  of  the 
ultimate  user. 

(4)  In  the  case  of  ammunition 
components,  a  known  DoD 
manufacturer,  assembler,  or  developer 
that  is: 
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(i)  A  U3.  ncbeontnKtar  fat  say  ties)  to 
an  authorized  purchetcr  as  defiaed  in 
paragraplH  fcKl)  and  (a)|3)orlMa 
section  or  in  paragraphs  te)(2)  and  (a)(^ 
of  this  scctiorK  or 

(iiy  A  U.S.  coatMGtor  or  U.S. 
sabceatractor  with  a  foreign  ceaipaBy 
that  is  sopplying  Meaw  to  a  frieadly 
foreign  govenunent  or  inieroatioiial 
organization. 

Provided  in  paragraphs  (a)44y  (i}  and 
(ii)  of  this  section  that  the  end  iteois 
incorporating  the  amiaunitkin 
components  must  be  delivered  directly 
to  the  friendly  foreign  govecnment  oc 
iatemational  organization. 

lb)  Authorized  purchasers  under  10 
U.S.C.  2208(i].  A  company  tncorporated 
in  the  United  States  as  defined  ia 
paragraphs  (b)(1)  and  (b](2]  of  this 
section.  Where  export  of  an  article  from 
the  United  States  is  involved,  paragraph 
(bj(3)  of  this  section  also  applies. 

(1)  A  known  DoD-qualified 
manufacturer,  assembfer,  or  developer 
of  articles,  and  which  is  not  debarred, 
ineligible,  or  suspended  for  defense 
procurement  contracts. 

(2)  A  comparry  considered  by  the 
commanding  officer  of  the  MrFrtary 
Department  procuring  activity  to  be  a 
responsible  contractor  for  the  proposed 
work. 

(3)  A  company  cxperting  articles  is 
restricted  to  sales  to  a  frieiully  forei^ 
government  and  must  have  an  approved 
license  under  the  International  Traffic  in 
Amw  Regulation,  whicn  provides  for  toe 
or  sale  of  the  article  in  the  direct 
commeieiol  mport  lo  a  foreign  eoentiy 
for  use  by  the  armed  forces  of  that 
country.  The  license  shall  identify  the 
article  being  sold  and  exported,  the 
quantity  and  identification  of  items 
provided  as  concurrent  and  foITow-on 
spares,  item  delivery  schedule,  and 
name  of  the  ultimate  usei. 


S25t.ft 

(a)  The  Under  Secretary  of  Defense 
for  Policy  (USDfP)).  or  designee,  shaff 
provide  overall  guidance  regardhig  the 
sale  of  GFE  or  GFIA  to  U.S.  companies 
for  commercial  export. 

(b)  The  Director,  Defense  Security 
.^.isistance  Agency  (DSDAA)  ska  If 
determine  priorities  or  make  aBocations 
between  two  or  more  competing  foreign 
requirements. 

(c)  The  Assistant  Secretary  of  Defense 
(Production  and  Logistics)  fASDfP»Lff, 
or  designee.  shaR  approve  alt  sales 
under  10  U.S.C.  220©  in  accordance  wrth 
policies  sef  forth  in  DoD  Dh^ctive 
4005.1. » 


(d)  The  Secretaries  of  the  Military 
Department:  (1)  Shall  execute  the 
functions  confared  upon  tlM  Secntaiy 
of  Oefcwe  by  22  US.C  2Z70. 

(2)  May  redekgetc  Ike  attthority  undar 
22  U.S.C.  277a  bat  such  defegatini  aagr 
not  be  below  the  level  of  the 
commanding  officer  or  head  of  a 
pracuring  activity  ef  the  Military 
Departracat  responsible  far  prDcarcaMiit 
e£  aoquisitiaa  of  the  appKeablie  end  item. 

(e)  The  Secretary  ofttte  Araiyr 

(1)  Sfadl  esieciirte  the  faact'oas 
ceaiaiied  by  10  U.Sil  220e(i)> 

(2)  May  delegate  the  aatkority  under 
10  U.S.C.  220e(i>. 

(f)  The  Coatplrolhrofthe  Department 
of  Defense  (C  DoDf  shall  aiooitor 
pricii^  conipliaBoe  and  financial 
administratioR  set  forth  under  DoO 
729a3-M.» 

92S1JB    Procedures. 

(a)  Articles  and  services  authorized 
for  saJe  under  22  U£.a  2770.  (1) 
Defense  items  that  currently  ace  in  fact 
being  famished  (or  have  been  furaisbed) 
by  the  U.S.  Govenunent  as  CFE  w  GFM 
to  a  US.  corapaay  that  is  or  has  been 
under  cootract  to  the  Department  o£ 
Defense  for  final  assembly  or  fin&l 
manufacture  into  an  end  item  for  use  by 
the  Military  Services. 

(2)  DeCense  services  that  are  directly 
associated  with  the  installation,  **'»'*"g. 
and  certification  of  GFE  that  are  or  have 
been  provided  by  the  U.S.  Government 
to  a  U.S  company  in  connection  with 
the  U.S.  Government  procurement  of 
similar  end  itema  for  uae  by  the 
Department  of  Defense.  Such  defense 
services,  including  transportation 
(subject  to  paragraph  (e)(3)(ii]  of  this 
section),  may  be  performed  only  in  the 
U.S.  and  only  in  support  of  the  sale  of 
defense  articles  under  this  part;  that  is, 
services  alone  may  not  be  provided 
under  this  part. 

(3)  Defense  items  shall  not  be 
procured  by  the  Department  of  Defeiue 
for  sale  under  22  U^£.  2770  if  they  are 
available  to  the  autiiorized  purchaser 
directly  from  U.S.  commercial  sources  at 
such  times  as  may  be  required  to  meet 
the  delivery  schedule  of  the  authorized 
purchaser. 

(b)  Articles  aad  services  authorized 
for  sale  under  10  U.S.C.  2208(iJ.  (1) 
Articles  that  can  be  manufactured  by  a 
working-capital  funded  Department  of 
the  Army  industrial  Cacility  that 
manufactures  large  caliber  cannons,  gun 
mounts,  recoil  mechanisms,  ammunition, 
munitions,  or  components  thereof 


'  CbpiM  may  l>e  obtaimd  >l  coal  from  th« 
Natfontti  Techainl  hin)i lUBltun  Skrvicv.  KOSPovt 
Royal  HaaA  SptiaglekL  VA  29101 


*  Copiet  may  be obtainatf  h)  writing  Dvfenac 
Inatitule  of  Security  Aiaittance  Management. 
Attention:  OlSAM-DRP.  Wrigtit-Patterwir  AirFon» 
Bate.  OH  4M33. 


withottt  present  or  foture  interference 
with  performance  of  the  work  by  that 
facility  for  the  Department  of  Defense  or 
for  a  ooatractor  perforraiag  for  the 
Departaoeal  at  Defense^ 

(2)  Services  that  are  directly 
associated  with  the  articles  sold.  Such 
services.  indiMiing  traasportation 
(sttbiect  lo  parayaph  (eK3)iii)  of  this 
section),  siay  be  performed  only  ia  tba 
U.S.  and  only  in  support  of  the  sale  of 
articles  undo  this  pert;  that  is,  services 
alone  may  not  be  provided  aadet  tMa 
part 

(3)  Artides  sImU  not  be  sold  by  Army 
industrial  facilities  under  avthorily  of  IA 
U.S£.  2208(1)  if  tbey  are  readily 
available  to  the  autlMrized  parchaaer 
directly  from  a  U.S.  coramercial  source 
in  a  timely  manaet  thai  meets  the 
requiiesMnts  of  the  parcbaser. 

(4)  Nothing  in  this  part  shall  be 
construed  to  affect  the  application  of  the 
export  coatrols  provided  for  in  Section 
38  of  the  Arms  Export  Control  Act  to 
items  that  incorporate  or  are  produced     - 
through  the  use  of  an  article  sold  under 
this  part 

(c^  Pricing,  financing  and  accouatiag. 
(1)  To  afford  U.S.  companies  the  ability 
to  conduct  planning  and  marketing  of 
items.  Military  Departments  are 
authorized  to  provide  cost  and  delivery 
scheduling  data  to  authorized  potential 
purchasers  (see  {  251.4)  in  advance  of 
execution  of  a  sales  agreement  Such 
data  shalT  be  identified  as  estimates  and 
shall  not  be  binding  on  the  U.S. 
Government.  Efforts  shall  be  made  to 
provide  accurate  data. 

(2)  Actual  sates  of  items  shaR  be  made 
in  cash,  with  payment  upon  signature  of 
the  sales  agreement  by  the 
representatives  of  the  U.S.  Government 
and  the  U.S.  company.  Payment  shall  be 
received  by  the  U.S  Government  in  U.S. 
dollars  upon  such  signature  and  shalT 
precede  procurement  action  by  the  U.S. 
Government  or,  in  cases  of  stock  sales, 
delivery  to  the  authorized  purchaser. 

f3)  Prices  for  sales  from  procurement 
or  sales  from  DoD  stocks,  under  22 
U.S.C.  2770  or  10  U.&C.  2208fi),  shall  be 
estebfished  in  accordtance  with  DoO 
7290.3-M.  Prices  to  be  charged  shall  be 
the  same  as  those  estabftshed  for  sales 
under  the  FMS  Program  of  the  same 
defense  articles  and  services,  to  include 
all  surcharges  and  accessorial  charges 
applicable  to  FMS,  inchiding  an  amount 
for  admrnjstration  not  less  than  the  FMS 
administrative  surcharge.  Full 
replacement  cost  pricing  shall  be  used 
for  all  sales  of  defense  artides  from 
DoD  stocks  and  all  diversions  from  DoD 
procurement.  Sales  prices  under  TO 
U.S.C.  2208(i),  will  include  the  same 
appropriate  surcharges  and  accessorial 
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charges  that  are  applicable  to  sales 
under  FMS.  Sales  to  Federal  customers 
other  than  Department  of  Defense  shall 
be  priced  in  accordance  with  chapter  26 
of  the  DoD  Accounting  Manual,  DoD 
7220.9-M.» 

(4)  An  obligation  for  a  reimbursable 
procurement  may  not  exceed  the  cash 
received  from  an  authorized  purchaser 
as  prescribed  in  paragraph  (c)(2]  of  this 
section.  If  there  is  an  increase  in  the 
procurement  contract  cost,  the 
purchaser  shall  be  required  to  make 
additional  cash  payment  to  the  Military 
Service  to  fund  the  contract  fully,  plus 
applicable  surcharges,  when  such  an 
increase  is  known.  The  cash  received 
from  an  authorized  purchaser  as 
prescribed  in  paragraph  (c)(3]  of  this 
section,  must  be  sufficient  to  fund  the 
replacement  cost  of  defense  articles 
shipped  bom  DoD  stocks. 

(5)  Accountability  shall  be  in 
accordance  with  DoD  7290.3-M  with 
reimbursements  from  sales  being 
credited  to  the  current  appropriation, 
fund,  or  account  of  the  selling  agency. 
Surcharges  on  items  sold,  such  as 
nonrecurring  cost  recoupment  and  the 
FMS  administrative  charge,  shall  be 
accountable  as  FMS  surcharges  under 
DoD  7290.3-M  Amounts  collected  for 
items  sold  shall  be  credited  to  accounts 
specified  in  paragraph  10402  of  DoD 
7290.3-M. 

(d)  Establishment  of  priorities  and 
allocations.  (1)  Unless  otherwise 
directed  by  the  USD(P)  in  coordination 
with  the  ASD(P&L),  sales  are  not 
authorized  if  they  result  in  inventory 
s  lockage  levels  dropping  below  the 
established  reorder  points.  Except  as 
provided  in  Section  21(i)  of  the  Arms 
Export  Control  Act,  sales  are  not 
authorized  if  they  constitute  a 
withdrawal  of  assets  from  U.S.  stocks 
that  result  in  a  significant  adverse 
impact  on  the  combat  readiness  of  the 
Military  Services. 

(2)  When  procurement  is  required,  or 
manufacture  in  Government-owned 
facilities  is  necessary,  the  Military 
Department  concerned  shall  determine 
whether  a  sale  will  be  concluded. 
Unless  directed  by  DSAA  (see 
paragraph  (d)(3)  of  this  section,  the 
Military  Department  concerned  is 
responsible  for  the  establishment  of 
priorities  for  item  procurement  or 
manufacture  and  for  allocations  and 
delivery.  In  determining  production 
priorities  and  allocations,  the  Military 
Departments  shall  consider  fully  all 
existing  DoD  requirements  for  U.S.  and 
other  foreign  requirements  and  normally 


will  schedule  manufacture,  allocation, 
and  delivery  on  a  first-in.  first-out  basis. 

In  making  such  determinations,  the 
Military  Departments  shall  be  guided  by 
DoD  Directive  4410.6  *  and  related 
assignments  of  force  activity 
designators  by  the  Chairman.  Joint 
Chiefs  of  Staff. 

(3)  If  there  are  two  or  more  competing 
foreign  requirements,  the  Director, 
DSAA.  shall  determine  priorities  or  shall 
make  allocations.  Such  priorities  or 
allocations  for  foreign  requirements 
shall  supersede  determinations  made  by 
the  Military  Department  under 
paragraph  (d](2]  of  this  section. 

(e)  Sales  agreement.  (1)  The  sales 
agreement  with  the  U.S.  company  will 
identify  the  company,  the  items  and 
quantities  being  sold,  the  estimated 
availability  of  the  items,  whether  from 
DoD  stocks  or  procurement,  the 
estimated  price  of  the  items,  the  end 
item  into  which  the  GFE  or  CFM  item  or 
items  will  be  incorporated  for  resale, 
and  the  identity  of  the  purchaser.  If  an 
export  license  from  Department  of  State 
is  approved,  the  foreign  purchaser  and 
the  number  and  date  of  the  munitions 
export  license,  or  State  Department 
approval,  are  also  required. 

(2)  The  sales  agreement  shall  be 
approved  by  the  appropriate  Military 
Department's  General  Counsel,  or 
designee,  and  shall  as  a  minimum, 
indicate  that  the  U.S.  Government: 

(i)  Retains  the  right  to  cancel  in  whole 
or  in  part  or  to  suspend  performance  at 
any  time  under  unusual  or  compelling 
circumstances  if  the  national  interest  so 
requires. 

(ii)  Provides  no  warranty  or 
guarantee,  either  expressed  or  implied, 
regarding  the  items  being  sold. 

(iii)  Shall  provide  best  efforts  to 
comply  with  the  dehvery  leadtime  cited, 
but  will  incur  no  liability  for  failure  to 
meet  an  indicated  delivery  schedule. 

(iv)  Shall  use  its  best  efforts  to  deliver 
at  the  estimated  prices,  but  that  the 
purchaser  is  obligated  to  reimburse  the 
U.S.  Govenunent  for  the  total  cost  if  it  is 
greater  than  the  estimated  price. 

(3)  Moreover,  the  sales  agreement 
shall  state  that: 

(i)  Payment  terms  are  cash,  payable  in 
advance,  in  accordance  with  paragraph 
(c)(2)  of  this  section. 

(ii)  Delivery  shall  be  "Free  on  Board 
(FOB)  Point  of  Origin"  with  purchaser  to 
arrange  for  continental  U.S.  (CONUS) 
transportation,  except  for  sensitive  or 
hazardous  cargo  that  normally  shall  be 
shipped  by  way  of  the  Defense 
Transportation  Service  (DTS)  at  rates 
established  in  DoD  7290.3-M. 


>  See  foolnote  1  of  1 2S1.S(c). 


*  See  footnote  llo  |  251  .S(c). 


(iii)  The  purchaser  is  responsible  for 
both  insurance  coverage,  if  desired,  and 
when  applicable,  ultimate  customs 
clearance  for  export. 

(iv)  The  purchaser  is  required  to 
reimburse  the  U.S.  Government  for  all 
costs  incurred  by  the  U.S.  Government  if 
the  purchase  agreement  is  canceled  by 
the  purchaser  before  delivery  of  the 
defense  materiel  or  completion  of 
defense  services. 

(v)  The  purchaser  renounces  all 
claims  against  the  U.S.  Government,  its 
officers,  agents,  and  employees  arising 
out  of  or  incident  to  this  agreement 
whether  concerning  injury  to  or  death  of 
personnel,  damage  to  or  destruction  of 
property,  or  other  matters,  and  will 
indemnify  and  hold  harmless  the  U.S. 
Government,  its  officers,  agents,  and 
employees  against  any  such  claims  of 
third  parties  and  any  loss  or  damage  to 
U.S.  Government  property. 

(vi)  The  U.S.  company  agrees  to 
provide  for  protection  of  classified 
information  and  will  require  the 
agreement  with  the  foreign  government 
to  provide  for  protection  of  U.S. 
classified  information. 

Dated:  November  20, 1991. 
LM.  Bynum. 

A  Iternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc  91-28238  Filed  11-22-91:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  and  60 

[FRL-4034-7] 

Requiremerrtt  for  Preparation, 
Adoption,  and  Submittal  of 
Implatnentation  Plans;  Approval  and 
Promulgation  of  Implementation  Plans; 
Standards  of  Performanca  for  New 
Stationary  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Reopening  of  public  comment 
period  for  proposed  WEPCO 
rulemaking. 

summary:  On  June  14, 1991  (56  FR 
27630),  EPA  proposed  regulations 
clarifying  the  new  source  review  (NSR) 
requirements  of  title  I  of  the  Clean  Air 
Act  as  they  pertain  to  electric  utility 
steam  generating  units.  The  proposed 
rulemaking  also  clarifies  the  Agency's 
policy  regarding  utility  pollution  control 
projects  and  implements  changes  made 
by  Congress  in  the  1990  Clean  Air  Act 
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Amendments  regardog  clean  cool 
technology  and  repoweiing  projgcts 

A  congrtaaienal  heariag  on  tlw 
proposed  WEPCO  zvimmakm%  was  held 
before  tke  U.S.  House  oi 
Representatives.  Comntttce  eo  Eoernr 
and  Comaerce,  Subcommittee  oa 
Hetddi  and  tke  Emrifounent  on  )tiiy  22^ 
1991 .  Tke  transcripi  from  this  heariny 
has  been  added  to  kbe  Decket  (A-^W-06) 
for  this  rulemakia^  At  this  time,  the 
EPA  is  reopening  the  oomaBent  period  to 
receive  additianal  coiwiieirts  ea  the 
WEPCO  proposal  end  on  the 
information  contained  ia  the  trsBscript 
of  the  hearing. 

In  the  Augast  16, 1981  Federal  I 
(56  FR  40843)  aotices  cxtendihs  tke 
initial  comment  period  for  this 
rulemaking,  the  Ageacy  indicated  that 
when  the  subconunittee  made  the 
traaacript  of  thia  hearing  avaxlafaic,  EPA 
planned  to  place  the  transcript  in  the 
rulemaking  docliet  and  to  reopen  the 
public  comment  period  to  receive 
coBHBsnt  oo  the  transcript  AltheogiK  the 
final  transcript  is  not  yet  avaibbh!.  the 
Agency  needs  to  proceed  with  the 
rulemaking  in  order  to  provide  (he 
regulated  connunity  with  the  guidance 
it  needs  to  aaeet  tke  requirements  of  die 
Clean  Air  Act 

The  Agency  recognizes  that  seme 
parties  wishing  !■  canaient  on  the 
proposed  rale  may  not  have  submitted 
cooDDents  during  the  initial  comment 
period,  choosing  instead  to  wail  until 
the  comment  period  was  reopened. 
Consequently.  EPA  is  ccopening  the 
comment  period  at  this  time  to  receive 
additianal  conments  on  the  proposed 
role.  The  Ageaqr  has  also  placed  a  draft 
of  the  hearing  transcript  in  the  docket 
and  wiU  receive  comments  on  the 
informatioo  contained  therein.  If  the 
final  transcript  is  received  from  the 
subcomntfttee  during  the  conaaeat 
perisd,  it  wiU  also  be  placed  in  die 
docket. 

OATIS;  Written  comments  on  tke 
proposed  nttemeking  most  be  received 
by  December  10, 1991. 

ADDRESSES:  Submit  comments  on  the 
proposed  rule  (in  duplicate,  if  possible) 
to:  EPA  Air  Docket  (LB-131I. 
Environmental  Protection  Agency,  Attn: 
Docket  A-9a-06.  401  M  Street,  SW.. 
Washmgton,  DC  20460. 

Docket:  Supporting  iafonn&tios  used 
in  developing  the  proposed  rule  is 
contained  in  Docket  A-90-06.  This 
Docket  is  available  for  inspection  and 
copying  ketween  8:30  a.m.  and  3:30  pjn., 
weekdays,  at  EPA's  Air  Docket  (LE- 
131).  room  M-150a  401  M  Street,  SW., 
Washington,  DC  2046a  A  reasonable  fee 
may  be  charged  for  copying. 


FOR  RNrrHHI  MMMIMIOH  CONTACn 
Wm.  Larry  Elmore.  Office  of  Air  Quality 
Planning  and  Standards  (MD-IS). 
Research  Triangle  Park,  North  Carolina 
27711.  (919)  541-5433. 

Dated:  November  20,  isn. 

MkhMlShapfao, 

Acting  Assistant  AdministrolorfbrAirand 
RadkUiam. 

|FR  Doc.  91-28915  Fi(ed  lT-22^91:  8:45  ami 

SSJJNS  COOK  I 


40  CFR  Part  764 
[OPTS-62089A;  FRL-4004-tr 


Proposad  Ban  on  AcrytaMida  and  H- 
mathyloHscrytamWa  6re«lB 

AQENCv:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule;  extension  of 
comment  period  and  announcement  of 
public  hearin§. 

summary:  Notice  is  hereby- given  that 
the  period  for  filing  public  coancBt  on 
the  proposed  regulation  of  acrylamide 
and  N-mefhylolacryramide  (NMA) 
grouts  (5*  FR  4WA3,  October  2. 1981)  is 
extended,  and  that  an  informal  public 
hearing  on  (he  proposed  rule  will  be 
held  in  Washington.  DC. 
DATES:  Public  comments  must  be 
received  on  or  before  lanuary  1ft,  1902. 
Written  notice  of  intent  to  participate  in 
the  informal  hearing  must  also  be 
received  oo  or  before  January  16. 1992. 
The  exact  date,  time,  and  location  oi  tke 
informal  public  hearing,  may  be  obtained 
by  contacting  the  Environmental 
Assistance  Division  at  the  telephone 
number  listad  under  FOR  furtmim 
information  contact. 
ADORSSeca:  Sebmit  nonconfideaftial 
written  comments,  in  triplicate, 
identified  by  the  docket  numb«T  OPTS- 
62089A,  by  mail  to:  TSCA  Public  Docket 
Office  {TS-7g3I.  Rm.  NE-G004.  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  See 
supi»lementary  information  for 
infomtation  on  submitting  conrments 
containing  confidential  business 
information  (CBl). 

FOR  furtmeu  wroRMATiew  contact 
David  J.  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environntental  Fhrotection  Agency,  Rm. 
E-543.  401  M  SI..  SW..  Washington,  DC 
20460,  Telephone:  (202)  554-1404.  TDD: 
(202>564-05U. 
SUPPIXMENTART  MFORMATIOM:  On 

October  2. 19B1.  EPA  issaed  a  Notice  of 
Proposed  RMlemakki^on  acr](lamide 


and  N-methylolacrylafnide  (NMA) 
grouts  (56  FR  49863).  Written  comments 
on  the  proposed  rule  were  to  be  received 
on  or  before  December  2. 1991.  On 
October  16^  1901.  Avanti  inlemationaL 
filed  a  request  for  an  extension  of  the 
pubbc  comment  period  through  March  2. 
1992.  Avanti  Intematiooal.  the  sole 
importer  of  acryUwnide  and  NKdA  grouts. 
indicated  that  an  extension  would  be 
necessary  is  order  for  it  to  adeqaatdy 
analyze  and  comment  on  the  proposed 
rule.  Mr.  James  T.  Cookkn  filed  s 
request  for  the  schcdahng  of  an  informal 
public  hearing. 

EPA  hereby  grsnts  an  extension  of 
time  for  (he  submission  of  pablac 
commeats  on  this  proposed  rale.  Written 
comments  must  be  received  on  or  before 
January  16, 1992.  EPA  beheves  that  a  45- 
day  extensioo  ol  Ike  pabkc  coBfunent 
period  will  provide  suSdeol  time  far  all 
interested  parties  to  sobnut  written 
comments  on  the  proposed  mlc. 

The  informsi  pnblic  heariog  will  be 
held  in  Waskingtan.  DC.  approximately 
4  to  I  weeks  after  the  close  of  the  pubhc 
comment  period.  This  hearing  will  be 
conducted  in  accordance  with  EPA's 
"Procedures  for  Conducting  Rulemaking 
under  section  6  of  the  Toxic  Snbstances 
Control  AcT'  (40  CFR  pwt  750).  Persons 
or  organizations  desiring  to  participate 
in  the  informal  hearing  must  f^  s 
written  request  to  participate.  Tke 
written  request  to  participate  must  be 
sent  to  the  Envirotunental  Assistance 
Division  at  the  address  listed  under  FOR 

FURTHER  INFORMATION  CONTACT,  and 

must  be  received  on  or  before  January 
W,  1982.  The  written  request  to 
participate  must  include:  (1)  A  brief 
statement  of  tke  interesf  ef  tke  person  or 
organization  in  the  proceeding;  (2)  a 
brief  outline  of  the  points  to  be 
adikessed;  (3)  an  estknsle  of  the  time 
required;  and  (4)  if  the  request  comes 
from  an  organization,  a  nonbinding  hst 
of  the  persons  to  take  part  in  the 
presentation. 

Organizations  are  requested  to  bring 
with  them,  to  the  extent  possible, 
employees  with  individual  expertise  in 
and  responsibiiily  Ear  each  of  tke  areas 
to  be  addressed.  Or^EtoizatioDS  which 
do  not  file  main  commeiUs  in  the 
rulemaking  will  not  be  allowed  to 
participate  at  the  hearing,  nakss  tke 
Record  and  Hesriag  Qerk  grsnts  a 
waiver  of  this  requirement  in  writing. 

Reply  comments  on  the  proposed  rule 
most  be  received  no  later  than  2  weeks 
after  the  close  of  alt  bearings,  and  must 
be  restricted  to  coremente  on:  (1)  Other 
comments;  (2)  material  ki  the  hearing 
record:  and  (3)  ntaterial  which  w»s  not 
and  could  not  reasonably  have  been 
available-  to  the  isssninling  party  a 


^9240 


Federal  Register  /  Vol.  56,  No.  227  /  Monday,  November  25,  1991  /  Proposed  Rules 


sufHcient  time  before  main  comments 
were  due. 

Any  person  who  submits  written 
comments  containing  confidential 
business  information  (CBI)  must  mark 
the  comments  as  "Confidential  Business 
Information."  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  "Confidential 
Business  Information"  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  CBI  must 
prepare  and  separately  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file.  CBI  comments 
should  be  submitted  in  triplicate  to: 
Document  Control  Office  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  CBI 
comments  should  be  mailed  in  a  double 
envelope  with  "CBf  and  the  docket 
number  OPTS-62080A  marked  on  the 
inner  envelope,  and  the  comments 
should  be  marked  with  docket  number 
OPTS-62089A. 

List  of  Subjects  io  40  CFR  part  764 

Acrylamide.  Environmental 
protection.  N-methylolacrylamide, 
Recordkeeping  and  reporting 
requirements. 

Dated:  November  18, 1991. 
foseph  A-Cam 

Acting  Director.  Office  of  Toxic  Substances. 
|FR  Doc.  91-28252  Filed  11-22-91:  8:45  am) 
MLUNQ  cooe  «SM-<e-P 


DEPAfmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

42  CFR  Part  413 

(BPD-36»-CNl 
RIN  0938-A001 

Medicare  Program;  Clarification  of 
Medicare's  Accrual  Basis  of 
Accounting  Policy 

AGENCr.  Health  Care  Financing 
Administration  (HCFA),  HHS. 
AcnoM:  Proposed  rule;  correction. 

summary:  In  the  October  9. 1991  issue  of 
the  Federal  Register  (56  FR  50834),  we 
proposed  clarifications  to  the  concept  of 
"accrual  basis  of  accounting".  This 
notice  corrects  an  inadvertent  error 
made  in  the  document. 
KM  FURTYIEII IMF0WMAT10W  COIITACr: 
Anthony  Coates.  (301)  966-4515. 


SUPPt^MEKTAHV  INFOIMIIATION: 

We  are  making  the  following 
correction  to  the  October  9, 1991 
document. 

$413.24    (Amended) 

On  page  50837,  in  the  third  column,  in 
§  413.24(c)(3)(iii)(B].  at  the  end  of  the 
fourth  line  of  paragraph  (B),  "bills  for 
the  cost  of  goods  and  services."  is 
added. 

(Catalog  of  Federal  Domestic  Astlttance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  November  19. 1991. 
FrwIWifth. 

Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management 
[FR  Doa  91-28241  Filed  ll-22-«l:  a-45  am) 
■HJJNQ  COOC  4ta«-0V« 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamsnt 
43  CFR  Part  3200 
lWO-601-4141-24  1A] 
RIN  1004-ABM 

Geotttenmal  Resources  Operations 

AOENCv:  Bureau  of  Land  Management, 
Interior. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  this  section  governing  appeals  of 
decisions  relating  to  geothermal 
resources  operations  to  allow  an 
authorized  officer's  decision  to  remain 
in  effect  during  the  pendency  of  an 
appeal.  The  amendment  is  needed  to 
allow  the  Secretary  of  the  Interior 
(Secretary)  to  determine  whether  the 
issues  involved  in  an  appeal  warrant  a 
stay  of  geothermal  resources  operations 
and  the  accompanying  delays  and 
economic  consequences. 

DATES:  Comments  should  be  submitted 
by  January  24. 1992.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  final  rule. 

ADDRESSES:  Comments  should  be  sent 
to: 

Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building,  1849  C  Street,  NW.. 
Washington.  DC  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Koza.  (202)  653-2136. 
SUPPLEMENTARY  INFORMATION:  Under 
the  existing  regulations  governing 
geothermal  resources  operations. 


decisions  of  the  authorized  o^icer  to 
approve  geothermal  exploration, 
development,  and  production  activities 
are  subject  to  an  automatic  stay  upon 
the  fihng  of  an  appeal  by  any  party.  The 
current  geothermal  regulations  at  43 
CFR  3266.1  provide  that  appeals  of 
decisions  of  the  authorized  officer  are 
handled  under  43  CFR  part  4.  Part  4 
provides  that  an  appeal  stays  the 
decision  of  the  authorized  officer  until  a 
decision  is  issued  by  the  Interior  Board 
of  Land  Appeals  (IBLA).  whether  the 
appeal  has  merit  or  not.  The  regulations 
do  not  provide  the  Secretary  the 
opportunity  to  determine  whether  the 
issues  involved  in  an  appeal  warrant  a 
stay  of  the  decision.  Such  stays  can 
have  and  have  had  serious  financial 
impacts  on  operators,  by  making  it 
difficult  or  impossible  for  them  to  meet 
rigid  sales  contract  deadlines  to  begin 
electrical  generation.  Delays  in 
beginning  construction  and  other 
operations  caused  by  stays  due  to 
appeals  typically  result  in  a  significant 
economic  impact.  Even  worse  is  the 
situation  in  which  permitted  operations 
must  be  discontinued  due  to  the  appeal 
Such  situations  can  lead  to  the 
cancellation  of  an  entire  project  The 
IBLA  routinely  takes  9  months  or  more 
to  decide  appeals,  and  even  expedited 
reviews  by  IBLA  can  take  6  months  or 
more.  The  length  of  this  review  period 
by  itself  may  prevent  an  operator  from 
meeting  the  performance  provision  of 
the  sales  contract.  Project  delay  or 
cancellation  also  may  reduce  or 
eliminate  royalty  income  to  the  Federal 
Government  and  States  and  present  or 
needlessly  delay  development  of  a  clean 
domestic  energy  source.  Recent  and 
current  world  events  make  it  more 
imperative  than  ever  that  the  United 
States  develop  plean  alternative  energy 
sources  in  an  environmentally  sound 
manner  to  reduce  its  reliance  on  foreign 
oil. 

These  operators  have,  in  good  faith, 
properly  applied  to  the  Bureau  of  Land 
Management  (BLM)  under  the 
regulations  for  approval  to  conduct 
activities.  However,  after  their 
application  proceeds  through  required 
public  participation  and  compliance 
with  the  National  Environmental 
Protection  Act  by  the  BLM,  they  are 
prevented  from  acting  on  BLMs 
approval  by  an  appeal  that  may  be 
frivolous.  Under  the  current  regulation, 
any  approved  activities  begun  within  30 
days  of  the  approval  date  are  required 
to  discontinue  operations  upon  the  filing 
of  any  appeal,  regardless  of  the  merit  of 
the  issue. 

The  BLM's  permit  approval  process,  in 
accordance  with  the  regulations  at  43 
CFR  3261.3(b)(4).  requires  public  as  well 
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as  State  and  other  Federal  agency  input, 
review,  and  comment  on  the 
environmental  review  process.  This 
process  is  designed  to  identify  and  fully 
address  all  concerns  over  proposed 
operations,  determine  whether  the 
proposed  operation  will  be  approved, 
and  require  adequate  environmental  and 
public  health  and  safety  protection 
measures  of  the  operator.  It  is  unlikely 
that  there  would  be  any  unidentified, 
significant  potential  impacts  raised  in  an 
appeal  that  would  have  not  already 
been  assessed  and  mitigated  by  the  time 
a  proposal  is  approved. 

This  rule  would  amend  the  "Appeals" 
section  at  43  CFR  3266.1  to  provide  that 
a  decision  of  the  authorized  officer 
remains  in  full  force  and  effect  during 
the  pendency  of  an  appeal,  unless 
otherwise  determined  by  the  Secretary, 
and  to  state  how  petitions  for  stay  of 
decisions  may  be  filed.  The  amendment 
would  provide  the  Secretary  the 
opportunity  to  determine  whether  the 
issues  raised  in  an  appeal,  especially 
with  regard  to  the  environmental 
sensitivity  of  the  area  affected  and  the 
potential  for  significant  environmental 
or  public  health  and  safety  impact, 
warrant  a  stay  of  the  approval  until 
IBLA  rules  on  the  appeal. 

The  principal  author  of  this  proposed 
rule  is  Douglas  Koza,  Division  of  Fluid 
Mineral  Lease  and  Reservoir 
Management,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

"The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule, 
and  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  It  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  as  required  by  Executive 
Order  12630,  the  Department  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjecta  for  43  CFR  Part  3280 

Environmental  protection,  Geothermal 
energy,  Government  contracts,  Public 
lands-mineral  resources.  Reporting  and 

recordkeeping  requirements. 


For  the  reasons  stated  in  the 
preamble,  and  under  the  authorities 
cited  below,  part  3260,  Group  3200, 
subchapter  C,  chapter  II  of  title  43  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  3260-QEOTHERMAL 
RESOURCES  OPERATIONS 

1.  The  authority  citation  for  43  CFR 
part  3260  is  revised  to  read  as  follows: 

Authority:  Geothermal  Steam  Act  as 
amended  (30  U.aC.  1001-1025). 

Subpart  3266— Appsals 

2.  Section  3266.1  is  revised  to  read  as 
follows: 

13266.1    Appeals. 

(a)  A  party  adversely  affected  by  a 
decision  of  the  authorized  o^icer  may 
appeal  that  decision  to  the  Interior 
Board  of  Land  Appeals  as  sot  forth  in 
part  4  of  this  title. 

(b)  All  decisions  of  the  authorized 
officer  under  this  part  shall  remain 
effective  pending  appeal  unless  the 
Secretary  rules  otherwise  upon 
consideration  of  the  public  interest,  and 
the  provisions  of  43  CFR  4.21(a)  shall  not 
apply  to  such  decisions.  Petitions  for 
stay  of  decisions  shall  be  filed  with  the 
Interior  Board  of  Land  Appeals,  Office 
of  Hearings  and  Appeals.  Department  of 
the  Interior. 

Dated:  September  24, 1991. 
Richard  Roldan, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-28227  Filed  11-22-91:  8:45  am] 

MLUNa  coot  4310-S4-N 


DEPARTMENT  OF  COMMERCE 

National  Ocoanic  and  Atmospheric 
Administration 

50  CFR  Part  663 
IDoekel  Na  911174-1274] 

Pacific  Coast  Qroundflsh  Fishsry 

AQINCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule,  and  request  for 
comments. 

summary:  NOAA  issues  this  proposed 
rule  to  establish  an  opening  date  for  the 
Pacific  whiting  season  in  the  exclusive 
economic  zone  o^  Washington,  Oregon, 
and  California.  This  action  is  intended 
primarily  to  maintain  the  traditional 
fishing  season,  prevent  potential 
bycatches  of  rockfish  and  salmon  south 
of  39*  N,  latitude  firom  exceeding  current 
levels,  and  spread  the  harvesting  and 
processing  of  whiting  along  the  entire 


coast.  This  action  is  authorized  under  < 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP). 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  December 
16, 1991. 

AOORESSit:  Comments  on  the  proposed 
rule  should  be  sent  to  Mr.  Rolland  A. 
Schmitten,  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE.,  BIN  Cl570a 
Seattle.  WA  98115-0070;  or  Mr.  E. 
Charles  Fullerton,  Director  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  S.  Ferry  Street,  Terminal 
Island,  CA  90731-7415. 

Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  are  available  from  the  Pacific 
Fishery  Management  Council,  2000  SW 
First  Avenue,  suite  420,  Portland, 
Oregon  97201. 

FOR  FURTHm  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140. 
Rodney  R.  Mclnnis  at  213-514-6199,  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352, 

SUFFLEMINTARY  INFORMATION:  The 

Pacific  Fishery  Management  Council 
(Council)  makes  recommendations  to 
the  Secretary  of  Commerce  for  the 
management  of  fisheries  under  the  FMP. 
Procedures  for  establishing  this  season 
opening  date  are  found  at  section  III.B. 
of  the  appendix  to  50  CFR  part  663  (the 
socio-economic  framework)  and  were 
added  under  Amendment  4  to  the  FMP. 
An  analysis  of  the  biological,  social,  and 
economic  impacts  is  contained  in  the 
EA/RIR  which  is  available  from  the 
Council  at  the  address  above. 

Background 

Until  1991,  domestic  shore-based 
processors  used  less  than  5  percent  of 
the  annual  quota  for  Pacific  whiting 
(whiting);  the  remaining  95  percent  was 
taken  either  by  joint  ventures  (U.S.- 
caught/foreign-processed  at-sea)  or  by 
foreign  directed  fisheries  (foreign  caught 
and  processed).  Foreign  vessels  were 
not  allowed  to  operate  south  of  39*  N. 
latitude  (near  Point  Arena,  California). 
Whiting  migrate  from  south  to  north 
until  the  late  summer,  and  usually  are 
distributed  along  the  coast  (north  of  39* 
N.  latitude]  by  late  April  or  May.  The 
directed  foreign  fishery  was  restricted  to 
a  June  1  opening.  The  joint  venture 
fishery  had  no  season  restriction,  but, 
since  foreign  vessels  could  not  operate 
south  of  39°  N.  latitude,  and  whiting 
generally  are  not  available  in  large 
concentrations  north  of  39*  N.  latitude 
until  April  or  May,  the  joint  venture 
fishery  usually  started  slowly  in  April 
and  was  in  full  force  by  May  or  June. 
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Shore-based  processors  of  whiting  are 
all  located  north  of  30°  N.  latitude,  and 
since  the  vessels  delivering  to  thera 
prefer  to  flsh  relatively  dose  to  the  plant 
to  maintain  product  quabty,  shore-based 
operations  generally  started  slowly  in 
March  and  reached  full  production  in 
April  or  May.  Thus,  the  traditional 
domestic  whiting  season  did  not  begin 
until  the  April-May  period. 

In  1991,  domestic  processors  (shore- 
based  plants  and  at-sea  processing 
vessels)  are  expected  to  use  the  entire 
whiting  quota,  displaciog  foreign  at-sea 
processors.  Because  the  domestic  at-sea 
processing  fVeet  is  not  restricted  by 
either  the  June  1  season  that  applied  to 
the  directed  foreign  fishery  for  whiting, 
or  by  the  prohibition  against  operating 
south  of  39*  N.  latitude  that  applied  to 
all  foreign  processing  vessels,  the 
domestic  fliieet  is  able  to  fish  both  earber 
and  farther  south  than  previous  foreign 
and  joint  venture  fisheries. 

The  1991  domestic  fishery  for  whiting 
started  in  mid-March,  with  harvests 
reaching  25.000  metric  tons  (rat]  per 
week  by  May.  This  high  catch  rate  was 
due  overwhelmingly  to  the  at-sea 
processing  fleet  shore-based  pjrocessors 
are  expected  to  process  less  than  31,000 
mt  for  all  of  1991.  Aboot  43,500  mt  of 
whiting  (20  percent  of  the  228,000  mt 
coastwide  quota)  were  taken  in  d» 
Monterey  area  (between  40*30"  N. 
latitude  and  36*00"  N.  latitude),  an  area 
that  was  H^tly  exploited  in  the  past  due 
to  the  prohibition  against  foreign  vessels 
processing  sooth  of  39*  N.  latitude.  The 
salmon  bycatch  rate  was  low  in  the 
Monterey  area  (0.008  salmon  per  metric 
ton  of  whiting);  however,  this  is  the  area 
where  Sacramento  «vinter-nm  chinook 
salmon,  listed  as  a  threatened  species 
under  the  Endangered  Species  Act,  are 
most  likely  to  be  intercepted,  especially 
inshore  from  January  through  March. 

The  catch  in  the  Monterey  area 
included  790  nt  of  rodcfish.  of  which  478 
mt  were  chilipepper  and  12  mt  were 
bocacdo.  Intensified  or  earlier  fishing 
effort  could  increase  the  bycatch  of 
these  as  well  as  other  rockfish  species, 
particularly  those  that  experience  wide 
fluctuations  in  recruitment  like  bocacdo. 
The  Cotmcil  is  concerned  that 
significant  amounts  of  fishing  eariier  in 
the  year  would:  (1)  Increase  the 
potential  for  higher  catches  of 
chilipepper  and  bocaccic  rockfish  and  of 
salmon,  particularly  Sacramento  winter- 
run  chinook:  and  (Z)  increase  the 
possibility  that  the  high-capadty  at-sea 
processing  vessels  couid  preempt 
processing  opportunities  for  shore-based 
processors  along  the  entire  coast 

To  address  these  potential  problenu, 
the  Coundi  toitially  considered  several 
opening  dates,  iaduding  Januafy  1 


(status  quo).  April  1.  April  15,  May  1.  a 
date  later  than  May  1.  and  a  framework 
that  would  allow  timely  adjustment 
(wrthin  specified  Umits)  from  year  to 
year.  These  alternatives  were  examined 
in  the  EA/RIR.  specifically  with  respect 
to  impacts  on  the  bycatch  of  rockfish 
and  salmon,  yield  per  recruit  and 
sustainable  yield,  product  quality,  the 
geographic  distribution  of  the  catch,  and 
on  potential  allocations  to  different 
industry  segments. 

In  making  its  recommendation  for  a 
preferred  alternative  at  its  September 
1991  meeting,  the  Council  sought  to  keep 
the  bycatch  or  rockfish  and  salmon  from 
increasing  over  ciurent  levels  and  to 
spread  the  harvest  and  processing  of 
whiting  along  the  coast  so  that,  like  the 
traditional  whiting  fishery,  it  is  not 
concentrated  in  any  particular  area.  Hie 
Comcil  also  sought  to  enhance  product 
quality,  yield  per  recruit  and 
sustainable  yield. 

The  Council  considered  public 
comment  on  several  alternative  opening 
dates  at  both  its  |uly  and  September 
1991  meetings,  and  reviewed  the  EA/ 
RIR  and  advice  from  its  advisory 
sabpanels  before  making  a  preliminary 
recommendation  for  an  April  15  opeiung 
date,  in  addition  to  its  preferred 
altematlTe  of  April  15.  the  Coundi  will 
contiirae  to  solidt  public  oamment  both 
before  and  during  its  November  meeting, 
on  the  alternative  opening  dates  of  April 
1  and  May  1.  Based  on  public  comment 
and  further  analysis,  the  Council  will 
make  its  fintil  recommendation  at  its 
November  meeting.  Consequently, 
NOAA  is  seeking  public  comment  on  the 
Council's  preferred  alternative  of  April 
15  as  well  as  the  other  alternatives  of 
January  1  (status  quo],  April  1.  and  May 
1.  The  Council  has  decided  not  to  pursue 
an  option  for  a  summer  or  fall  opening. 

An  opening  either  in  April  or  May 
appears  to  achieve  the  objectives  of 
maintaining  traditional  hurvestiog  and 
processing  patterns  along  the  coast  and 
of  keeping  the  bycatch  of  salmon  and 
rockfish  from  exceeding  current  levels. 
An  opening  in  April  or  May  also  would 
occur  after  the  winter  spawning  season, 
and  could  improve  yield  and  product 
quality  relative  to  a  January  opening.  An 
additional  benefit  of  a  later  opening 
date  potentially  would  be  to  provide  a 
longer  operating  season  for  shore-based 
processors.  For  example,  a  May  1 
opening  would  provide  about  3  weeks  of 
fishing  for  whiting  before  most  at-sea 
processors  depart  for  the  June  1  pollock 
opening  in  Alaska  (compared  with  6 
weeks  in  1991).  However,  this  action 
does  not  prevent  at-sea  processors  from 
restaining  in  the  whiting  fishery,  or  from 
returning  after  the  end  of  the  pollock 
season  tf  whiting  are  available. 


Claasificatioo 

This  proposed  rule  is  published  under . 
authority  of  section  305(d)  of  the 
Magnuson  Act.  10  U.S.C.  1855(dl,  and 
was  prepared  at  the  request  of  the 
Council.  The  Assistant  Administrator 
for  Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
proposed  rule  is  riecessary  for  the 
conservation  and  management  of  the 
Pacific  coast  groundfish  fishery  and  that 
It  is  consistent  with  the  Magnuson  Act 
and  other  applicable  law.  The  Assistant 
Administrator,  before  publishing  a  final 
rule,  will  take  into  account  the  data  and 
comments  received  during  the  comment 
period  and  during  subsequent  Council 
meetings. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
proposed  rule,  and  concluded  that  thera 
will  be  no  significant  environmental 
impact  on  the  environment  You  may 
obtain  a  c(^y  of  the  EA  from  the 
Council  (see  AOORESSES). 

NMFS  issued  a  Biological  Opinion 
under  the  Endangered  Species  Act 
(ESA)  on  August  10, 1990.  pertaining  to 
Amendnent  4  of  the  FMP.  IT  conduded 
that  implementation  of  the  FMP  would 
not  jeopardize  the  continued  existence     ' 
of  any  of  the  spedes  considered. 
Consultation  was  reinitiated  on  this 
action  at  the  request  of  the  Council 
because  at  substantial  changes  the 
structure  of  the  whiting  fishery  and 
renewed  concern  about  salmon  bycatch 
and  the  resulting  effect  on  Sacramento 
winter-run  chinook  salmon.  Approval  of 
the  final  biological  opinion  is  expected 
in  November. 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatxiry  impad  analyns 
under  Executive  Order  12291.  The 
proposed  action  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  milhon  or  more  nor  will  it  result  in 
a  major  increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  impacts  are  anticipated  on 
competition,  employment  investments, 
productivity,  iniiovation.  or 
competitiveness  of  U.S.-based 
enterprises.  This  condusion  is  based  on 
the  EA/RIR  prepared  for  this  rtde  «^ch 
indicates  that  the  gross  revenues 
generated  from  the  whiting  fishery  are 
not  expected  to  differ  substantially  as  a 
result  of  setting  an  opening  date  in  April 
or  May  (when  the  traditional  domestic 
whiting  season  started).  The  i>et  effect 
of  this  rule  will  be  to  distribute  the 
impact  of  the  fishery  along  the  coast  it 
does  guarantee  shares  to  any  particular 
user  group. 
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The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule.  If  adopted,  will  not 
have  a  significant  economic  Impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  603  et  seq.  This  rule  would  spread 

the  impact  of  the  fishery  along  the  coast 
without  encouraging  additional  effort 
early  in  the  year  In  areas  that 
traditionally  have  been  unexplolted  by 
the  whiting  fleet  south  of  39*  N.  latitude. 
As  a  result  approximately  15  shore- 
based  processors  north  of  39*  N. 
latitude,  who  rely  predominantly  on 
local  concentrations  of  whiting,  will  not 
be  precluded  by  an  early  fishery  in 
southern  waters.  (Large  at-sea 
processors  are  not  considered  small 
businesses  based  on  MNFS  survey 
Information  Indicating  average  annual 
gross  revenues  In  the  range  of 
$8,000,000.)  Consequently,  the  Assistant 

Administrator  Initially  determined  that 
this  proposed  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entitles  and.  therefore. 


a  regulatory  flexibility  analysis  for  this 
action  was  not  prepared. 

This  proposed  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3510  et  seq. 

The  Council  has  Initially  determined 
that  this  proposed  rule  Is  consistent  to 
the  maximum  extent  practicable  with 
the  applicable  State  coastal  zone 
management  programs  as  required.  This 
initial  determination  has  been  submitted 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  rule  does  not  contain  policies 
with  federalism  Implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  order 
12612. 

List  of  Subjecte  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  sag. 
Dated:  November  20, 1991. 
Samuel  W.  McKaan, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Maine  Fisheries  Service. 


For  the  reasons  set  forth  In  the 
preamble,  50  CFR  part  663  Is  proposed  to 
be  amended  as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  1801  et  seq. 

2.  In  section  663.23,  paragraph  (b)(3), . 
which  expires  on  December  31, 1991.  is 
replaced  with  a  new  paragraph  (b)(3).  as 
follows: 

f  668.23   Catch  raatrtettona. 


(b)*    •    • 

(3)  Pacific  whiting— Season.  Pacific 
whiting  may  not  be  taken  and  retained, 
possessed,  or  landed  in  any  calendar 
year  between  0001  hours,  local  time, 
January  1  through  2400  hours,  local  time. 
April  14. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  (hat  are  apptcaMe  to  (he 
public.  Notices  ol  hearings  and 
investigektioRS.  committee  meetings.  agerKry 
decisions  and  rulings,  delegations  of 
auttxxlty,  filing  of  petitions   and 
applcalionB  and  agency  statements  of 
organization  and  furx;tions  are  examptaa 
of  documents  appearmg  in  ttus  section. 


ARMS  CONTROL  AND  DISARyAIIENT 
AGENCY 


Pffofmanc* 

M< 


R«wto«r  Board; 


AOENCY:  Anns  Conteol  and 
Disarmament  Agency. 

ACTION:  Notice  of  membership  of 
Performance  Review  Board. 

SUMMAirr.  In  accordance  with  5  U.S.C 
4314(c)(4).  the  U.S.  AriM  Coobt»l  and 
Disarmament  Agency  announces  the 
appointment  of  Performance  Review 
Board  members. 

EFFECTIVE  DATE:  January  1. 1992. 

FOR  FUirrHER  INFORMATION  CONTACT 
Nancy  Aderholdt.  Director  of  Personnel, 
U.S.  Arms  Control  and  Disarmament 
Agency.  Washington,  DC  20451  (202) 
647-2034. 

The  following  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  register  from  which 
Performance  Review  Boards  will  be 
established  by  the  U.S.  Arms  Control 
and  Disarmament  Agency  during  the 
period  beginning  on  the  elective  date  of 
this  notice  and  ending  when  a  new 
register  is  published  in  approximately 
one  year.  Specific  Performance  Review 
Boards  will  be  established  as  needed 
from  this  register. 

These  appointments  supersede  those 
in  the  announcement  published  at  55  FR 
53172  on  December  7, 1990. 


Stephen  Re«J 
Manner  G.  Cox. 
Manfred  Eimar.. 


HanmarJr. 


Edward  Laoey. 


TiOe 


Deputy  Director 
Executive  AsaMtant 

AsstttBnf  Dirnrtnf 

Venlication  and 
Imptementation 
Duraau 
Deputy  Aaaietant 
Director  Verification 
and  knpiementalion 
Bureau 


O.  JameaCHeifci- 


&adtoy  Oordon.. 
NornianWuH 


Vincert  OeCHB. 


Robert  Summers... 


Michael  Moodw . 


David  Clinard 

Donald  Mahiey.„. 

SucanKoch 

R.  liicas  Fischer.. 

olsnioy  nlVOfOS.—. 


KarinLook.. 


David  WoUmi- 


PoicyBureaM 
Pandpal  Deputy 

Assistant  Director. 
Honprol  iteration 
Policy  Bureau 
Deputy  AasBtant 
Deector. 
Nonproliteration 
Policy  Bureau 
^  Ctiiel  Soantat. 
NonproHtaration 
WicyOuwau 
Chief .  tatamaaontf 
Neclear  Atfairt 
Otviaion. 


William  J.  Montgomery.. 

Thomas  Graham,  Jr 

Mary  Elizabeth  Hoinkea 
Norman  Ciyfte 

Richard  HoMH _ 

Joerg  Moruel 

Bany  Denial 

Alfred  Ueberman .»...».. 


T«a 


ChM.  Venficaton 
OiMsaon.  VeribcaSon 
and  UnpiamecTtalion 
Bureau 

AaaMtarw  uvecior. 


Policy  Bureau 
Chief.  Defense 


Aaatyaia  OMalon, 
NonproUaralion 
Policy  Bureau 
AssiMant  Oireclor, 
MuMMaral  Affairs 


Prtndpal  Deputy 

Assistant  Director. 

Multilateral  Affairs 

Bureau 
Deputy  Assistant 

Director,  Multilataral 

Affairs  Bureau 
Assistani  Director, 

Strategic  and  Nuclear 

Affairs  Bureau 
Deputy  Assistani 

Director,  Strategic 

and  Nuclear  Alf»rs 

Bureau 
Chief,  Strategic  Affairs 

Oosion,  Strategic  aiHl 

Nuctear  Atrairs 

Bureau 
Chief.  Theater  Affairs 

Division,  Strategy  and 

Nudew  Aftairs 

Bureau 
Chief.  Defense  and 

Space  DivTsioa 

Strategic  and  Nudear 

Affairs  Bureau 
Administrative  Director 
General  Counsel 
Deputy  General  Counsel 
Special  AssMtanl  to  the 

General  Counsel 
Director  of 

Congressional  Affairs 
Principai  Deputy  of  trie 

On-Site  Inspection 

Agency 
Director  of  Pubic  Affairs 
Chief.  Operations 

Artaiysw  Group 
Senior  Policy  Advisor 


WUliam  ).  Mootgomaiy, 

Administrative  Director. 

[FR  Doc.  91-28200  Filed  11-22-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Instttuta  of  Standards  and 
Tachnology 

[Docket  No.  91093S-123S) 

RIN  069S-AA7I 

Propoaed  Intetpratation  No.  1,  Invalid 
Argument*  In  Intrinsic  Fimctions,  for 
Federal  Information  fht>ce88lng 
Standard  (FIPS)  M-3,  COBOL;  Request 
for  Commisnts 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NKTJ,  Commerce. 
ACTKMC  Notice;  request  for  comments. 

SuanaARY:  Interpretation  No.  1 
pertaining  to  the  handling  of  invalid 
arguments  in  intrinsic  fimctions  for  FIPS 
21-3.  COBOL,  is  being  proposed  for 
Federal  use. 

This  proposed  interpretation  was 
developed  in  accordance  with 
Interpretation  Procedures  for  Federal 
Information  Processing  Standards  for 
Software.  Federal  Information 
Processing  Standard  Publication  29-2. 
dated  September  14. 1987.  The  proposed 
interpretation,  if  adopted,  will  serve  as 
additional  specifications  to  FIPS  21-3 
which  adopts  voluntary  industry 
standards,  ANSI  X3.23-1985  and  ANSI 
X3.23-A-1989. 

The  proposed  interpretation  contains 
the  definition  of  the  problem,  discussion 
of  the  issues,  the  interpretation,  the 
determination  that  no  clarification  to 
FIPS  21-3  is  needed  to  effect  the 
interpretation,  and  the  effective  date  of 
the  interpretation. 

Prior  to  approval  of  the  proposed 
interpretation  by  the  National  Institute 
of  Standards  and  Technology,  it  is 
essential  to  assure  that  proper 
consideration  is  given  to  the  needs  and 
views  of  manufacturers,  the  public,  and 
State  and  local  governments.  The 
purpose  of  this  notice  is  to  solicit  suctv 
views. 

DATES:  Comments  on  this  proposed 
interpretation  for  FIPS  21-^  must  be 
received  by  February  24, 1992,  Copies  of 
FIPS  21-3  are  available  from  the 
National  Technical  Information  Service 
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(NTIS),  U.S.  Department  of  Commerce, 
Springfield,  VA  22161. 
ADORCtSES:  Written  comments 
concerning  the  proposed  interpretation 
should  be  sent  to:  Director,  Computer 
Systems  Laboratory,  Attn:  COBOL 
Interpretations,  Technology  Building. 
Room  B154.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  MD  20899, 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW..  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Kailey.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899  (30l)  975-3259. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  Technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  section 
Ill(d)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
amended  by  the  Computer  Seciuity  Act  of 
1987.  Public  Law  100-235. 

Dated:  November  16, 1991. 
John  W.  Lyons. 
Director. 

Proposed  Interpretation  Na  1,  Invalid 
Arguments  in  Intrinsic  Functions,  for 
FIPS  21-3  COBOL 

Definition  of  the  Problem:  The 
following  questions  have  been  raised 
concerning  invalid  arguments  being 
specified  in  intrinsic  functions: 

1.  If  it  is  syntactically  detectable  at 
compile  time  that  a  given  intrinsic 
function  argument  violates  a  specified 
constraint  rule  for  the  function 
argument,  must  FIPS  conforming 
compilers  nevertheless  process  the 
specified  intrinsic  function  as 
conforming  soim:e  code? 

2.  If  an  intrinsic  fimction  argument 
references  a  data  item  whose  data  is  the 
correct  class  and  category  (and  all  other 
argimient  constraints  for  the  function 
are  correct]  but  the  data  item  referenced 
by  the  argument  contains  invalid  data,  is 
it  considered  a  constraint  violation  or  an 
incompatible  data  violation  in  FIPS 
COBOL? 

3.  If.  at  run-time,  an  intrinsic  function 
argument  violates  an  argument 
constraint  specified  in  the  standard  (a 
violation  of  range  or  permissible  value 
rather  than  a  violation  of  class  or 
category),  does  tiie  phrase  "tlie  returned 
value  for  the  functicn  is  undefined" 
mean  that: 


a.  The  behavior  of  the  program  from 
that  statement  on  is  undefined;  or 

b.  The  value  returned  from  the 
fimction  is  undefined,  but  the  program 
must  continue  to  execute  in  accordance 
with  the  COBOL  rules  for  transfer  of 
control;  or 

c  There  is  some  other  meaning 
concerning  program  execution 
continuation  and  transfer  of  control? 

4.  If  the  answer  to  the  previous 
question  is  that  the  program  must 
continue  to  execute  after  evaluation  of  a 
function  whose  argimient  violates 
argument  constraints,  does  it  mean  that 
although  the  value  returned  is  undefined 
the  value  must  be  consistent  with  the 
function  type? 

Discussion  of  the  Issues: 

References: 

1.  ANSI  X3.23-ige5.  page  I-fl.  paragraph 
1.6. 

2.  ANSI  X3.23-1985,  page  I-O.  paragraph 
1.7. 

3.  ANSI  X3.23-1985.  page  m-23. 
definition  of  Source  Program. 

4.  ANSI  X3.23-1985.  page  IV-25. 
paragraph  4.4. 

5.  ANSI  X3.23-1985,  page  VI-70. 
paragraph  6.4.7. 

6.  ANSI  X3.23a-1989,  page  A-24.  entry 
for  page  XVII-98. 

7.  ANSI  X3.23a-1989,  page  A-27. 
paragraph  1.2^ 

Reference  3  states  that  in  X3.23-1985 
the  term  source  program  "always  refers 
to  a  syntactically  correct  set  of  COBOL 
statements."  The  first  sentence  of 
reference  1  states,  "A  conforming  soun^ 
program  is  one  which  does  not  violate 
the  explicitly  stated  provisions  and 
specifications  of  Standard  COBOL" 
Thus,  whether  or  not  a  violation  of  an 
explicitly  stated  argument  constraint  is 
detectable  at  compile  time,  if  such  a 
violation  exists  in  a  source  program  that 
program  does  not  conform  to  Standard 
COBOL 

The  third  paragraph  of  reference  1 
above  states,  "There  are,  in  Standard 
COBOL  situations  in  which  the  results 
of  executing  a  statement  are  undefined 
or  impredictable  (see  XVII-96, 
Undefined  Language  Element  List).  A 
COBOL  soiutx  program  which  aHows 
this  to  happen  may  nevertheless  be  a 
conforming  program,  although  the 
resultant  execution  is  not  defined  by 
Standard  COBOL" 

The  last  sentence  of  reference  7  above 
states.  "If,  at  the  time  a  function  is 
referenced,  the  argimients  specified  for 
that  reference  do  not  have  values  that 
comply  with  the  specified  constraints, 
the  rettmied  value  for  the  function  is 
imdefined."  Reference  6  above  placed 
this  sentence  on  the  Undefined 


Language  Element  List.  Thus,  according 
to  reference  I  cited  above,  if  a  program 
allows  a  reference  to  a  function  whose 
argument  does  not  have  a  value  that 
complies  with  the  constraints  specified 
for  that  argument  the  resultant 
execution  of  that  program  is  not  defined 
in  Standard  COBOL 

Reference  2  above  elaborates  further 
on  this  position  by  stating  that,  "The 
translation  of  a  conforming  source 
program  by  a  conforming 
implementation  and  the  subsequent 
execution  of  the  resultant  object 
program  is  defined  only  to  the  extent 
specified  in  Standard  COBOL  However, 
the  preceding  statement  does  not  imply 
that  the  program  will  be  translated  or 
executed  successfully;  translation  and 
execution  depends  on  other  factors, 
such  as .  ,  .  the  data  upon  which  the 
program  operates."  Therefore,  even  if 
the  program  that  allows  a  reference  to  a 
function  whose  argimient  does  not  have 
a  value  that  complies  with  the 
constraints  specified  for  that  argument 
IS  determined  to  be  a  conforming  source 
program,  the  subsequent  execution  of 
the  resultant  object  program  still  is  not 
defined  in  Standard  COBOL  (reference 
1.  third  paragraph). 

Proposed  Interpretation:  The 
proposed  interpretation  is  that  any  time 
in  a  source  program  an  intrinsic  fiinction 
argument  constraint  specification  is 
violated,  the  returned  value  for  the 
function  is  undefined  and  the  resultant 
execution  of  that  program  also  is 
imdefined.  This  interpretation  applies 
whether  or  not  the  argument  constraint 
violation  is  detectable  at  compile  time. 

Specific  responses  to  each  of  the 
questions  stated  in  the  Definition  of  the 
Problem  above  are  as  follows: 

Question  1.  A  source  program  that  is 
not  a  syntactically  correct  set  of  COBOL 
statements  (reference  3)  is  not  a 
conforming  COBOL  source  program 
(referencel|  The  translation  of  a 
nonconforming  source  program  by  a 
conforming  implementation  is  not 
addressed  and  therefore  is  undefined  in 
Standard  COBOL 

Question  2.  If  the  content  of  a  data 
item  referenced  as  an  intrinsic  function 
argument  does  not  conform  to  the 
implicitly  or  explicitly  specified 
attributes  of  that  data  item  (reference  4J, 
the  stated  provisions  of  Standard 
COBOL  have  been  violated.  If  such  a 
violation  exists  in  a  source  program,  the 
resultant  execution  of  that  program  is 
undefined  in  Standard  COBOL 
(reference  1).  Whether  such  a  violation 
is  categorized  as  an  aigument  constraint 
violation  or  an  invalid  data  violation 
(reference  5),  the  results  of  executing  a 
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program  containing  such  a  violation  is 
undefined  in  Standard  COBOL 

Question  3.  If.  at  the  time  of  reference, 
the  value  of  a  data  item  referenced  as  an 
intrinsic  function  argument  does  not 
comply  with  the  specified  constraints  for 
that  argument,  the  returned  value  for  the 
function  is  undefined  (reference  7).  and 
therefore,  the  resultant  execution  of  the 
program  is  undefined  (references  1  and 
2).  The  continued  execution  of  the 
program  in  accordance  with  the  rules  for 
transfer  of  control  (reference  5)  is 
likewise  undefined. 

Question  4.  This  question  is  irrelevant 
since  continued  execution  of  the 
program  is  undefined.  See  the  response 
to  question  3. 

Clarification  ofFIPS21-3.  COBOL. 
None. 

Effective  Date  of  Interpretation.  The 
elective  date  of  this  interpretation  shall 
be  30  days  after  the  date  the  approved 
interpretation  is  published  in  the  Federal 
Register. 

[FR  Doc.  91-28197  Filed  11-22-01:  8:45  am] 
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(Oockat  No.  910936-1236 
RIN  0693-AA95 

Proposed  Federal  Information 
Processing  Standard  (FIPS)  for  VHSIC 
Hardware  Description  Language 
(VHOL);  Request  for  Comments 

AQENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 

action:  Notice:  Request  for  comments. 

summary:  This  proposed  Federal 
Information  Processing  Standard  (FTPS) 
will  adopt  the  standard  hardware 
description  language  of  the  ANSI/IEEE 
1076-1987.  IEEE  Standard  VHDL 
Language  Reference  Manual.  This 
proposed  standard  is  for  use  by 
computing  professionals  involved  in 
high  level  digital  hardware  specification, 
development  and  implementation. 

Prior  to  the  submission  of  this 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  state  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FTPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 


standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  technical 
specifications  (ANSI/IEEE  1076-1987) 
from  the  IEEE  Service  Center.  445  Hoes 
Lane.  P.O.  Box  1331.  Piscataway.  NJ 
08855-1331.  telephone  1-800-67&-4333. 
DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  February 
24. 1992. 

ADDRESS:  Written  comments  concerning 
the  proposed  FIPS  should  be  sent  to: 
Director,  Computer  Systems  Laboratory. 
ATTN:  Proposed  FIPS  for  VHDL, 
Technology  Building,  room  B-154, 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues. 
NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  H.  Dashiell,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899.  (301)  975-2490. 

Dated:  November  18. 1991. 
Jolin  W.  Lyons, 
Director 

Federal  Information  Processing 
Standards  Publication , 


(Date) 

Announcing  the  Standard  for  VHSIC 
Hardware  Description  Language  (VHDL) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  theSecretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  VHSIC 
Hardware  Description  Language  (VHDL) 
(FTPS  PUB ). 

2.  Category  of  Standard.  Software 
Standard,  Hardware  Description 
Language. 

3.  Explanation.  This  publication 
announces  the  adoption  of  the  Federal 
Information  Prccessing  Standard  (FIPS) 
for  VHDL  This  FIPS  adopts  American 
National  Standard  Hardware 
Description  Language  VHDL  (ANSI/ 
IEEE  1076-1987)  as  stipulated  in  the 
Specifications  Section.  The  American 
National  Standard  specifies  the  form 
and  establishes  the  interpretation  of 
programs  expressed  in  VHDL  The 


purpose  of  the  standard  is  to  promote 
portability  of  VHDL  programs  for  use  on 
a  variety  of  data  processing  systems. 
The  standard  is  used  by  implementors 
as  the  reference  authority  in  developing 
compilers,  interpreters,  analyzers, 
simulators  or  other  forms  of  high  level 
language  processors,  and  is  used  by 
digital  hardware  designers,  and  by  other 
computer  professionals  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  the  standard  and  who  need  to 
provide  specifications  for  digital 
hardware  descriptions. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce.  National 
Institute  of  Standards  and  Technology 
(NIST). 

6.  Cross  Index.  ANSI/IEEE  1067-1987. 
IEEE  Standard  VHDL  Language 
Reference  Manual. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  (FIRMR)  201- 
3.1.  Operations  and  Control — Standards, 
and  201-39.  Acquisition  of  Information 
Processing  Resources  by  Contracting. 

b.  Federal  Information  Processing 
Standards  Publication  29-2, 
Interpretation  Procedures  for  Federal 
Information  Processing  Standards  for 
Software. 

8.  Objectives.  Federal  standards  for 
high  level  digital  design  information  and 
documentation  languages  that  permit 
Federal  departments  and  agencies  to 
exercise  more  effective  control  over  the 
design,  production,  management,  and 
maintenance  of  digital  electronic 
systems.  The  primary  objectives  of  this 
Federal  hardware  description  language 
standard  are: 

— To  encourage  more  effective 
utilization  of  design  personnel  by 
ensuring  that  design  skills  acquired 
under  one  job  are  transportable  to 
other  jobs,  thereby  reducing  the  cost 
of  programmer  retraining; 

— ^To  reduce  the  cost  of  design  by 
achieving  increased  designer 
productivity  and  design  accuracy 
through  the  use  of  formal  languages; 

— ^To  reduce  the  overall  life  cycle  cost 
for  digital  systems  by  establishing  a 
common  documentation  language  for 
the  transfer  of  digital  design 
information  across  organizational 
boundaries; 

— ^To  protect  the  immense  investment  of 
digital  hardware  from  obsolescence    - 
by  insuring  to  the  maximal  feasible 
extent  that  Federal  hardware 
description  language  standards  are 
technically  sound  and  that  subsequent 
revisions  are  compatible  with  the 
installed  base. 
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— To  reduce  Federal  inventory  of 

electronic  digital  replacement  parts. 
— ^To  increase  the  sources  of  supplies 
which  can  satisfy  government 
requirements  for  mission  specific 
electronic  digital  components. 
Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 

9.  Applicability. 

a.  Federal  standards  for  hardware 
description  languages  are  applicable  for 
the  design  and  documentation  of  digital 
systems  developed  for  government  use. 
This  standard  is  suitable  for  use  in  the 
following  digital  system  apphcations: 
— Primary  design  and  documentation  of 

digital  systems,  subsystems, 
assemblies,  hybrid  components,  and 
components; 

— Formal  specifications  of  digital 
systems  throughout  the  procurement 
contracting  and  development  process; 

— Test  generation  for  digital  systems, 
subsystems,  assemblies,  hybrid 
components,  and  components; 

— Re-procurement  and  redesign  of 
digital  systems,  subsystems, 
assemblies,  hybrid  components,  and 
components. 

b.  The  use  of  FIPS  hardware 
description  languages  applies  when  one 
or  more  of  the  following  situations  exist 
— ^The  digital  system  will  need  to  be 

maintained  and  upgraded. 
— ^The  digital  system  is  under  constant 

revision  during  the  development 

process. 
— It  is  desired  to  have  the  design 

understood  by  multiple  people, 

groups,  or  organizations. 
— The  system  under  development  is  to 

be  designed  by  multiple  people, 

groups,  or  organizations. 
— Accurate  unambiguous  specifications 

are  required  in  the  bid  and  contracting 

process. 

10.  Specifications.  The  specifications 
for  this  standard  are  the  language 
specifications  contained  in  ANSI/IEEE 
1076-1987.  IEEE  Standard  VHDL 
Language  Reference  Manual. 

This  FIPS  does  not  allow  conforming 
implementations  to  extend  the  language. 
A  conforming  implementation  is  one 
that  does  not  allow  inclusion  of 
substitute  or  additional  language 
elements  in  order  to  accomplish  a 
feature  of  the  language  as  specified  in 
the  language  standard.  A  conforming 
implementation  is  one  which  adheres  to 
and  implements  all  of  the  language 
specifications  contained  in  ANSI/IEEE 
1076-1987  except  where  the  language 
standard  permits  deviations  and  which 
specifies  conspicuously  in  a  separate 


section  in  the  conforming 
implementation  documentation  all  such 
permitted  variations.  Also,  such 
conformance  shall  be  with  default 
language  processor  system  option 
settings. 

The  ANSI/IEEE  1076-^7  document 
does  not  specify  hmits  on  the  size  or 
complexity  of  programs,  the  results 
when  the  rules  of  the  standard  fail  to 
establish  an  interpretation,  the  means  of 
supervisory  control  programs,  or  the 
means  of  transforming  programs  for 
processing. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  three  areas  of  consideration; 
acquisition  of  VHDL  processors, 
interpretation  of  FIPS  VHDL,  and 
validation  of  VHDL  processors. 

11.1  Acquisition  of  VHDL  Processors. 
This  publication  is  elective  (six  months 
after  date  of  publication  of  final 
document  in  the  Federal  Register). 
VHDL  processors  acquired  for  Federal 
use  after  this  date  should  implement 
FTPS  VHDL  Conformance  to  tiiis 
standard  is  applicable  whether  VHDL 
processors  are  developed  internally, 
acquired  as  part  of  an  ADP  system 
procurement,  acquired  by  separate 
procurement,  used  under  an  ADP  leasing 
management  or  specified  for  use  in 
contracts  for  hardware  description 
services. 

A  transition  period  provides  time  for 
industry  to  produce  VHDL  processors 
conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  twelve  (12) 
months  thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  effective  date  of  this  publication; 
however,  a  VHDL  processor  conforming 
to  FIPS  VHDL  if  available,  may  be 
acquired  for  use  prior  to  the  effective 
date.  If  a  conforming  VHDL  processor  is 
not  available,  a  VHDL  processor  not 
conforming  to  this  standard  may  be 
acquired  for  intenm  use  during  the 
transition  period. 

11.2  Interpretation  of  FIPS  VHDL  The 
National  Institute  of  Standards  and 
Technology  provides  for  the  resolution 
of  questions  regarding  the  specifications 
and  requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  standard 
should  be  addressed  to:  Director. 
Computer  Systems  Laboratory.  ATTN: 
FIPS  VHDL  Interpretation,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20890,  Telephone: 
(301)  975-2490. 

11.3  Validation  of  VHDL  Processors: 
The  validation  of  VHDL  processors  for 
conformance  to  this  standard  applies 
when  NIST  VHDL  validation  procedures 
are  available.  At  the  present  time  NIST 


does  not  have  procedures  for  validating 
VHDL  processors.  NIST  i»  currently 
investigating  methods  which  may  be 
considered  for  validating  processors  for 
conformance  to  this  standard. 

For  further  information  contact: 
Director.  Computer  Systems  Laboratory. 
Attii:  FIPS  VHDL  VaUdation.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899,  (301)  975-2490. 

12,  Waivers. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agenties  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology,  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154,  Gaitiiersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  doctmient  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
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deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  The  Institute  of 
Electrical  and  Electronics  Engineers, 
Inc.)  When  ordering,  refer  to  Federal 
Information  Processing  Standards 

Publication (FIPSPUB ), 

and  title.  Payment  may  be  made  by 
check,  money  order,  or  deposit  account. 

IFR  Doc.  91-28198  Filed  ll-22-«l:  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
Proposed  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

AcnON:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

SUMMARY:  The  Coffee,  Sugar  &  Cocoa 
Exchange,  Inc.  (CSCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  Brazil  differential  coffee 
futures.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  December  28, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futiu^s  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  Brazil 
differential  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the  Division 
of  Economic  Analysis.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
telephone  202-254-7303. 
SUFMfMENTARY  INFORMATION:  The 
proposed  contract  will  be  priced  as  a 
differential  to  the  existing  Coffee  "C" 
contract  rather  than  as  an  absolute  price 


of  coffee.  The  proposed  contract  calls 
for  the  delivery  of  Brazilian  coffee 
which  meets  specified  standards  in 
Exchange-licensed  warehouses  in  the 
ports  of  New  York.  New  Orleans.  San 
Francisco.  Houston.  Jacksonville  and 
Norfolk. 

Copies  of  the  terms  and  conditions  of 
the  proposed  contract  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW,. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CSCE  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  part  145  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  CSCE  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  November 
19, 1991. 
Gerald  Gay. 
Director. 
|FR  Doc.  91-28170  Filed  11-22-91;  8:45  am] 

KU.INO  COOC  USI-OI-H 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Scretary 

Defense  InteMigence  Agency  Advisory 
Board;  Closed  Meeting 

aoency:  Defense  Intelligence  Agency 

Advisory  Board. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  a  panel  of 


the  DIA  Advisory  Board  has  been 
scheduled  as  follows: 

DATE:  Monday.  December  9. 1991  (9  a.m. 

to  5  p.m.). 

address:  The  DLAC.  Boiling  AFU 

Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  G.  Sutay. 

USAF.  Chief.  DIA  Advisory  Board. 

Washington.  DC  20340-1328  (202/373- 

4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  will  be  devoted  to  the 

discussion  of  classified  information  as 

defined  in  section  552b(c)(l).  title  5  of 

the  U.S.  Code  and  therefore  will  be 

closed  to  the  public.  Subject  matter  will 

be  used  in  a  special  study  on  Advanced 

Air  Defense. 

Dated:  November  19, 1991. 
L.M.  Bynura. 

A  Iternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-28183  Filed  11-22-91;  8:45  am] 

WUJNQ  COOC  M1«-01-M 


Office  of  ttie  Secretary  of  Defense 

Strategic  Defense  Initiative 
Organization  Notice  of  Intent  (NOI)  To 
Prepare  an  Environmental  Impact 
Statement  (EIS),  for  ttie  Proposed 
Action  to  Launch  Strategic  Target 
System  Boosters  From  the  Kauai  Test 
Facility  on  the  Pacific  Missile  Range 
Facility,  Barking  Sands,  Kauai,  HI 

summary:  United  States  Army  Strategic 
Defense  Command  (USASDC)  is 
executing  a  program  in  support  of  the 
Strategic  Defense  Initiative 
Organization  (SDIO).  The  proposed 
program  would  involve  launching  the 
Strategic  Target  System  boosters  from 
the  Kauai  Test  Facility  (KTF),  located  on 
the  Pacific  Missile  Range  Facility 
(PMRF),  Kauai.  Hawaii.  The  boosters 
would  deliver  target  vehicles  to  the  U.S. 
Army  Kwajalein  Atoll,  Republic  of  the 
Marshall  Islands,  where  existing  sensors 
can  collect  data  on  the  payloads. 
USASDC  is  the  lead  agency  for 
preparing  the  Environmental  Impact 
Statement  (EIS).  SDIO,  the  U.S.  Navy, 
and  the  U.S.  Department  of  Energy  will 
act  as  cooperating  agencies. 
RELATED  ENVIRONMENTAL 

documentation:  The  Strategic  Target 
System  program  activities  for  design, 
booster  motor  refurbishment  and  testing, 
fabrication/assembly/testing, 
construction,  flight  preparation,  launch/ 
flight/data  collection,  and  data  analysis 
are  discussed  in  the  "Strategic  Target 
System  (STARS)  Environmental 
Assessment  (USASDC  July  1990)". 
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Information  on  specific  effects  by 
hydrogen  chloride  on  the  Kauai 
environment  and  whether  the  release  of 
freon  from  the  second  stage  thrust 
vector  control  would  threaten  to  violate 
the  Hawaiian  Ozone  Protection  Statute 
is  discussed  in  the  "Supplement  to  the 
Strategic  Target  System  (STARS) 
Environmental  Assessment  (USASDC. 
July  1991)". 

Information  on  the  Strategic  Target 
System  activities  at  the  U.S.  Army 
Kwajalein  Atoll  (USAKA)  is  discussed 
in  the  Final  Environmental  Impact 
Statement  "Proposed  Actions  at  U.S. 
Army  Kwajalein  Atoll  (USASDC. 
October  1988r- 

»W)P08E0  ACTION:  To  launch  Strategic 
Target  System  boosters  from  the  KTF  up 
to  four  times  per  year  over  a  10-year 
period.  These  launches  would  include 
flights  to  be  targeted  to  the  Broad  Ocean 
Area  near  USAKA  or  north  of  USAKA. 
A  safety  zone,  called  a  launch  hazard 
area,  will  be  established  around  the 
launch  pad  and  along  the  flight  path  of 
the  STARS  vehicle.  This  zone  will 
include  a  10.000  foot  ground  hazard  arc 
on  federal  and  non-federal  lands 
surrounding  the  launch  pad  and  ocean 
areas  offshore  of  the  PMRF. 

Alternatives  to  the  Proposed  Action 
which  may  be  considered  include 
alternative  boosters  launched  from 
alternative  sites.  Possible  boosters  and 
sites  include  the  following: 

L  Alternative  Launch  Boosters 

a.  Castor 

b.  Minuteman  n 

c.  Pegasus 

d.  Polaris  A-3 

e.  Poseidon 

II.  Alternative  Launch  Sites 

a.  Barge 

b.  Johnston  Island 

c.  Kwajalein  Atoll 

d.  Midway  Island 

e.  Vandenberg  Air  Force  Base 

f.  Wake  Island 

g.  White  Sands  Missile  Range,  New 
Mexico 


III.  No  Action 

SCOPING:  Areas  to  be  addressed  In  the 
EIS  will  include  air  quality,  public  health 
and  safety,  biological  and  cultural 
resources,  hazardous  materials  and 
wastes,  land  use,  and  noise.  "The 
potential  for  socioeconomic  impacts  and 
cumulative  effects  for  each  of  these 
areas  will  also  be  addressed.  The 
comments  and  questions  received  during 
public  information  meetings  held  on  the 
Island  of  Kauai  in  June,  1990,  and  June 
and  July,  1991.  and  during  the  thirty-day 
comment  periods  for  the  Strategic 
Target  System  environmental 


assessment  and  its  supplement  will  be 
used  to  assist  the  USASDC  in 
identifying  potential  impacts  to  the 
quality  of  the  human  environment. 

Individuals  or  organizations  may 
participate  in  the  scoping  process  for  the 
Strategic  Target  System  by  providing 
written  comment  to:  D.R.  Galien,  U.S. 
Army  Strategic  Defense  Command,  Attn: 
CSSD-EN.  P.O.  Box  1500.  HuntsviUe.  AL 
35807-3801. 

Questions  regarding  this  proposal  may 
be  directed  to  the  USASDC  Public 
Affairs  Office  at  (205)  955-3058.  collect. 
Comments  should  be  received  by 
December  26. 1991. 

Dated:  November  20, 1991. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  91-28237  Filed  11-22-81;  &45  am] 

WLUNQ  COOC  M10-01-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Deletion  of  a 
Record  System 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Deletion  of  a  Record  System. 

summary:  The  Department  of  the  Navy 
proposes  to  delete  one  existing  system 
of  records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  fi  552a). 
DATES:  The  deletion  will  be  effective 
November  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Gwendolyn  Aitken.  Head.  PA/ 
FOIA  Branch.  Office  of  the  Chief  of 
Naval  Operations  (OP-0gB30). 
Department  of  the  Navy.  The  Pentagon, 
Washington,  DC  20350-2000.  Telephone 
(703)  614-2004. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  record  system 

notices  for  records  systems  subject  to 

the  Privacy  Act  of  1974.  as  amended.  (5 

U.S.G.  552a)  were  published  in  the 

Federal  Register  as  follows: 

51  FR  12908    Apr.  16, 1988 

51  FR  18086    May  16, 1988  (DON  Compilation 

changes  follow) 
51  FR  19884    Jan.  3, 1988 
51  FR  30377    Aug.  26.  1988 
51  FR  30393    Aug.  26, 1986 

51  FR  45931     Dec.  23. 1986 

52  FR  2147    Jan.  20, 1987 
52  FR  2149    Jan.  2a  1967 
52  FR  8500    Mar.  la  1987 
52  FR  15530    Apr.  29. 1987 
52  FR  22671     |un.  15. 1987 

52  FR  45848  Dec  2. 1987 

53  FR  17240  May  16, 1968 
S3  FR  21512  |un.&1988 
53  FR  25363  Jul.  6, 1988 
53  FR  39499  Oct.  7. 1986 
53FR.41224  Oct.  Za  1988 


54  FR  8322  Feb.  2a  1989 

54  FR  14378  April.  1989 

54  FR  32682  Aug.  9. 1989 

54  FR  40160  Sep.  29. 1989 

54  FR  41495  Oct.  10. 1969 

54  FR  43453  Oct.  25, 1989 

54  FR  45781  Oct.  31, 1989 

54  FR  48131  Nov.  21. 1989 

54  FR  51784  Dec.  la  1989 

54  FR  52976  Dec.  2a  1989 

55  FR  21910  May  3a  1990  (Navy  Mailing 
Addresses) 

55  FR  37930  Sep.  14, 1990 

55  FR  42758  Oct.  23, 1990 

55  FR  47508  Nov.  14. 1990 

55  FR  48678  Nov.  21. 1990 

55  FR  53167.  Dec.  27, 1990 
56FR424,    Jan.  4. 1991 

56  FR  12721,  Mar.  27, 1991 
56  FR  27503,  Jun.  14, 1991 
56  FR  28144,  |un.  19, 1991 

56  FR  31394.  )ul.  ia  1991  (DoD  Updated 

Indexes) 

56  FR  40877.  Aug.  la  1991 

56  FR  46167,  Sep.  ia  1991 

Dated:  November  19. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N01610-1 

System  name: 

Navy  Personnel  Evaluation  System  (51 
FR  18117.  May  16. 1988). 

Reason: 

System  is  now  obsolete.  These 
records  are  no  longer  being  collected 
and  maintained. 

(FR  Doc.  91-28184  Filed  11-22-91:  8:45  am] 
BtlXINO  COOC  ssio-ei-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Candidates  To  Fill  Vacancies 

agency:  National  Assessment 
Governing  Board. 

action:  Recommendations  for 
candidates  to  fill  board  vacancies. 

summary:  The  National  Assessment 
Governing  Board  is  seeking 
recommendations  for  candidates  to  fill 
upcoming  vacancies  in  the  Board's 
membership.  The  Nominations 
Committee  of  the  National  Assessment 
Governing  Board  is  accepting 
nominations  for  individuals  representing 
the  following  categories:  testing  and 
measurement  expert,  general  public, 
curriculum  specialist,  twelfth  grade 
teacher,  and  chief  state  school  officer. 
There  will  be  one  vacancy  in  each 
categoiy  with  the  exception  of  the  one 
for  testing  and  measurement  where  two 
vacancies  will  exist.  Anyone  wishing  to 
nominate  a  candidate  or  candidates 
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should  submit  a  letter  oatlining  the 
nominees'  qualifications.  a!ong  whiha 
complete  and  current  resume.  The 
nomination  period  bepns  with  the 
pubhcation  of  this  notice  and  doses 
December  20, 1991.  Nominations,  should 
be  mailed  to  Mr.  Thomas  Topuies, 
National  Assessment  Goveming  Board. 
1100  L  Street.  NW.,  suite  7322. 
WaafaingtOD.  DC  20005-4O13,  Attentmi: 
Daniel  B.  Taylor.  Telephone  inquiries 
should  be  made  to  (202>  357-6938. 

BACKQROUNO  INFOBMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provision*  Act 
(GEPA)  as  amended  by  the  sectioa  34t3 
of  the  National  Assessment  of 
Educational  Progress  Improvement  Act 
(NAEP  Improvement  Act),  Title  III-C  of 
the  Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L  100-297J.  (20  U.S.C.  1221e- 
1).  The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Ptogress.  It 
is  responsible  for  developing 
speciflcations  for  test  design  and 
methodology,  developing  guidelines  and 
standarxis  for  analysis  plans,  and 
reporting  and  disseminating  results.  The 
Board  also  has  responsibility  for 
selecting  subject  areas  to  be  assessed, 
identifying  achievemenf  goats  for  each 
age  and  grade  tested,  and  establishing 
standards  and  procedures  for  iiiteiafate. 
regional,  and  national  coniparisoBSw 

Dated:  November  19. 1981. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 
|FR  Doc.  91-28177  Filed  11-22-91;  8:45  amj 


[CFDA  Na  $4.999EI 

Th«  National  Asaasament  d 
Educational  Prograaa  (MACP)  Pvognun; 
Notica  Inviting  Apptlcatlona  for  a  New 
Award  for  Racat  Year  1992 

PURPOse  OF  anooMAM:  To  conduct  the 
design,  item  development  field  testing. 
and  printing  of  final  assessment 
booklets  for  the  1994  National 
Assessment  of  Edncational  Progress. 

ELIGIBLE  APauCANTS:  Public,  private, 
for-profit,  and  non-profit  institutions, 
agencies,  and  other  qoalified 
organizations  or  consortia  of  such 
institutions,  agencies,  and  organizations. 

DEADUNE  FOR  TRANSMfTTAI.  OF 
APPLICATIONS:  January  10. 1992. 

APPLICATIONS  AVAILABiS:  November  26. 
1991. 


AWMABLK  FUNDS:  In  fisc»t  year  1992, 
$3,500,000  is  available.  It  is  anticipated 
that  in  fiscal  year  1993.  S8.SO0.0O  will  be 
available  for  a  total  of  $12,000,000  during 
the  22-montb  project  period. 
ESTMNATCD  NUMBER  OF  AWARDS:  1. 
PROJECT  PERIOD:  Up  to  22  months. 
APPLICABLE  REOULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74.  75. 77. 81. 82. 85, 88;  and 
fb)  The  regulations  in  34  CFR  part  98 
(Students  Rights  in  Research, 
Experimental  Activities,  and  Testing^ 
SUPPLEMENTARY  information:  The 
National  Assessment  of  Educational 
Progress  is  authorized  by  section  406  of 
the  General  Education  Provisions  Act 
(20  U.S.C.  1221e-l}.  as  amended  by 
Public  Law  100-297.  This  law  provides 
for  the  establishment  of  the  National 
Assessment  Governing  Board  ("Board"). 
The  law  requires  the  Board  to  formulate 
the  policy  guidelines  for  the  National 
Assessment  and  select  the  subject  areas 
to  be  assessed.  The  Board  has 
determined  that  the  1994  National 
Assessment  of  Educational  Progress  is 
to  assess  9-,  13-.  and  17-year-olds  in 
grades  4.  8.  and  12  in  reading, 
mathematics,  science,  history,  and 
geography. 

This  current  competition  is  for  a 
cooperative  agreement  to  conduct  the 
design,  item  development,  field  testing, 
and  printing  of  final  assessment 
booklets  in  preparation  for  the  1994 
NAEP.  It  is  anticipated  that  two  new 
awards  (one  for  design,  item 
development,  scoring,  analysis,  and 
reporting  and  one  for  sampling  and  data 
collection)  wiH  be  made  in  fiscal  year 
1999  to  conduct  the  actual  1994  and 
futore  NAEP  assessments.  The  scope  of 
these  activities  are  dependent  upon 
future  legislation. 

Selection  Criteria 

Under  34  CFR  75Jn0(c).  the  Secretary 
is  authorized  to  distribote  an  additional 
15  points  among  the  selection  criteria  to 
bring  the  total  possible  points  to  a 
maximum  of  100  points.  For  the  ptirpose 
of  this  competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Plan  of  Operation  (34  CFR 
75.210(b)(3)).  Fifteen  (15)  additional 
points  will  be  added  for  a  possible  total 
of  30  points  for  this  criterion. 

For  Applications  or  brfonnalion  Contact 

Steve  Gorman.  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW..  room  308b,  Washington,  DC  20208- 
5653.  Telephone:  (202)  219-1761.  Deal 
and  hearing  impaired  individuals  may 
call:  The  Federal  Daal  Party  Relay 


Service  at  l-a(»-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  70»-930O)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Pn^aA  AMthodty:  20  U.&C  1221e-l. 

Dated:  Novtifcer  21. 1901. 
Diana  Ravifcft. 

Asaistaat  Secretary  fafBducatiooatReaeorch 
and  Improvement. 
I  PR  Doc.  9I-283aft  Piled  11-22~«1;  fttf  am) 


(CFDANa:M.13a01 

National  Instltuta  on  DisaMttty  and 
Rahabllltatlon  Raaaarch;  NoUcb 
Invflhio  Applications  for  a  Nbw  AiMard 
for  a  Program  bi  Support  ot  thB 
ImplanMnUtion  of  tha  Amarlcans  Witb 
Dlaabilitiaa  Act  for  Racal  Yaar  1992 

PURPOOE  OF  probram:  The  pmiTOse  of 
this  program  is  to  develop  and 
disseminate  information  that  will 
faciHtate  the  implententation  of  the 
Americans  WHh  DisabtlrtTes  Act.(ADA). 
T)»e  National  Institute  on  Disabifity  and 
Rehabilitation  Research  (NIDRR)  is 
requesting  appligations  for  a  Materials 
Development  ftofect  in  the  area  of 
Accessibility  in  Comnrnnfcations. 

The  final  priority  fijrthis  competition 
was  published  in  the  Federal  Register  on 
August  13, 1991  at  5tJ  PR  40188.  NIDRR 
published  an  appKcation  notice  for  this 
priority  in  FY  '91.  bat  did  not  recaive 
any  applications  that  were  suitable  for 
funding.  Because  of  the  importance  of 
this  priority  area  in  facilitating 
implementation  of  the  Americans  With 
Disabilities  Act.  NIDRR  is  again 
accepting  applications  in  this  area. 
Potential  applicants  shotifd  respond  on 
the  basis  of  the  final  priority  and  should 
also  note  the  supplementary  selection 
criteria  that  are  contained  in  the  nottce 
of  final  priorities.  Additicaial  selection 
criteria  were  published  ia  the  Fadesat 
Register  on  August  13, 1991  at  56  FR 
40168. 

ELIGIBLE  APPUCANTS:  Public  and  private 
agencies  and  organizations,  iaciuding 
institutions  of  higher  education.  ladian. 
tribes  and  tribal  organizations,  and  for- 
profit  and  nonprofit  entitles  may  apply 
for  awards  under  this  program. 
DEADUNE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  January  31. 190Z 
APPUCATIONS  AVAILABU:  December  2, 
1991. 

AVAKABLE  FUNDS:  $250,000: 
ESTIMATED  NtlMBER  OF  AWARDS:  1. 

Nota:  The  tstlmates  of  fuiuiiag  levels  and 
awards  in  tbis  notice  do  uok  bkui  tba 
Department  of  Education  ta  a  specific  level  of 
funding  or  nuint>er  of  grants,  unless  the 
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amount  is  otherwise  ipecined  by  statute  or 
regulation. 

PROJECT  PERtOD:  Up  to  24  months. 

APPUCABLI  REGULATIONS:  The 

Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  parts  74.  75.  77.  80.  81.  82,  85.  and  86 
and  the  regulations  for  this  program  in 
34  CFR  parts  350  and  355.  Additional 
selection  criteria  were  published  in  the 
Federal  Register  on  August  13, 1991  at  56 
FR  40168. 

FOR  FURTHER  INFORMATION  contact: 

Yvonne  Fleming.  National  Institute  on 
Disability  and  Rehabilitation  Research. 
U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW..  Washington. 
DC  20202.  Telephone:  (202)  732-1141). 
Deaf  or  hearing-impaired  individuals 
may  call  (202)  732-5079  for  TDD 
services. 

FOR  APPLICATIONS  CONTACT  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Washington.  DC  20202. 
Telephone:  (202)  732-1141. 

Program  AuHiority:  29  U.S.C.  760-762. 

Dated:  November  20, 1991. 
Robert  R.  Davila. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[PR  Doc.  91-28242  Filed  11-22-91;  8:45  am] 
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(CFDANO.-e4.129V] 

State  Vocational  Rahabliltation  Unit  In- 
Service  Training;  NoticB  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 1992 

Purpose  of  Program:  To  provide  grants 
for  in-service  training  to  State 
vocational  rehabilitation  unit  personnel 
in  areas  essential  to  effective 
management  or  In  skill  areas  to  improve 
the  provision  of  vocational 
rehabilitation  services. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  institutions 
of  higher  education,  are  eligible  for 
assistance  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  March  9. 1992. 

Deadline  for  Intergovernmental 
Review:  May  8, 1992. 

Applications  Available:  January  8. 
1992. 

A  vailable  Funds:  $1 ,778,065. 

Funds  are  available  under  this 
program  for  the  support  of  new  projects 
in  Regions  I.  II.  IV.  V.  IX.  and  X. 

Estimated  Range  of  A  wards:  $3,300- 
$123,400. 

Estimated  A  verage  Size  of  A  wards: 
$48,000. 

Estimated  Number  of  Awank:  37. 


Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80.  81,  82.  85. 
and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  388. 

For  Applications  or  Information 
Contact-  Bruce  Rose.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
room  3332,  Switzer  Building, 
Washington,  DC  20202-2649.  To  request 
an  application,  call  (202)  732-1347;  to 
receive  further  information,  call  (202) 
732-1325.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-0339 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  pm..  Eastern  time. 

Program  Audiority:  29  U.S.C.  774. 
Dated:  November  la  1991. 
Michael  E.  Vader. 

AcU'ng  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc  91-28167  Filed  11-22-91;  8:45  am] 


National  CouncR  on  Education 
Standards  and  Tasting;  NoUcb  of 
Meetings 

agency:  National  Council  on  Education 
Standards  and  Testing;  Education. 
ACTION:  Notice  of  meetings. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  forthcoming 
meetings  of  the  National  Council  on 
Education  Standards  and  Testing.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  these  meetings  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATE  AND  TIME:  December  2. 1991;  and 
December  16. 1991  from  approximately 
9:30  a.m.  to  4:30  p.m. 

ADDRESSES:  Both  meetings  will  be  held 
at  the  Raybum  House  Office  Building, 
room  2175.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Elizabeth  Barnes.  1850  M  Street.  NW.. 
Suite  1050,  Washington.  DC  20036. 
Telephone:  (202)  632-1032. 
SUPPLEMENTARY  INFORMATION:  The 

National  Council  on  Education 
Standards  and  Testing  is  established 
under  section  403  of  the  Education 
Council  Act  of  1991  (20  U.S.C.  1221-1 
note).  The  Council  is  established  to 
provide  advice  on  whether  suitable 
specific  education  standards  should  and 
can  be  established  and  whether  an 
appropriate  system  of  voluntary 


national  tests  or  examinations  should 
and  can  be  established. 

The  meetings  of  the  Council  are  open 
to  the  public.  At  the  December  2 
meeting,  the  Council  will  work  to 
resolve  issues  on  setting  education 
standards  for  the  Nation  and  planning  a 
national  assessment.  Options  for 
governance  will  also  be  discussed.  At 
the  December  16  meeting,  the  Council 
will  review  a  draft  of  its  report. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Council,  1850  M  Street.  NW..  suite  1050, 
Washington,  DC  20036  from  the  hours  of 
10  a.m.  to  4  p.m. 
Diaoe  Ravitch, 

Assistant  Secretary,  Educational  Research 
and  Improvement 

(FR  Doc.  91-28392  Filed  11-22-91;  8:45  am] 
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Office  Of  Special  Education  and 
Rehal)ilitative  SbtvIcbs 


[CFDA  Na  84.0296] 

Notice  Inviting  AppNcations  for  New 
Awards  Under  Training  PersonnBl  for 
the  Education  of  Individuals  VlfWt 
Disabiiltlea  for  Flacal  Yaar  1992 

agency:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  This  notice  corrects  an  error 
made  in  the  application  notice  published 
in  the  Federal  Register  on  November  7, 
1991  at  56  FR  57205. 

On  page  57206,  first  colunm,  under  the 
Absolute  Priority  3,  Preparation  for 
Careers  in  Special  Education,  CFDA  No. 
84.029B.  at  the  end  of  the  first  paragraph, 
the  last  sentence  was  inadvertently 
added.  'Training  of  administrators  and 
supervisors  at  the  masters  level  is  also 
appropriate  under  this  priority",  this 
sentence  should  be  deleted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Max  Mueller.  DPP.  Office  of  Special 
Education  Programs,  Department  of- 
Education,  400  Maryland  Avenue.  SW., 
Washington.  DC  20202-2651.  Telephone: 
(202)  732-1554.  Deaf  and  hearing 
impaired  individuals  may  call  (202)  732- 
1100  for  TDD  services. 

Autliority:  20  U.S.C.  1431. 

Dated:  November  20. 1991. 
Robwt  R.  Davila, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  91-28243  Filed  11-22-91;  8:45  am] 
BILUNa  COM  4Me-ei-M 


Federal  Re^ster  /  Vol.  56.  No.  227  /  Monday.  November  25>  1991  /  Noticeg 


DEPARTMHrr  OF  ENERGY 

Financial  Aaaietance  Award;  Intent  to 
Award  Nencowpatltive  CooparaUve 
Agreement  to  Clntichem»  Inc. 

AOENCv:  Department  of  Energy  (DOE). 
action:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

summary:  doe  aflDOoncea  that 
pursuant  to  10  CFR  6007,  it  ia  making  a 
noncompctitove  finanriat  asaistaoca 
award  under  a  Cooperative  A^eemenl 
to  Cinticbem.  Inc.  to  presen  e 
radiopharmaceutical  technology  iot 
domestic  diagnostic  health  care. 
SCOPC:  Cintichem.  Inc.  shut  do««L  Ua 
research  reactor  and  the  production  of 
radioisotopes  for  diagnostic  health  care 
in  February  1990,  leaving  the  United 
States  with  no  domestic  source  of 
important  radioisotopes.  T?te  porpose  of 
the  propoaed  Cooperative  Agreement  i» 
to  allow  the  DOE  Isotope  Production  & 
Distribufron  (IPaDJ  Piugiam  to  receive 
the  equipment,  patents,  and  technology 
from  Cintichem  in  order  to  assure  a 
continued  reliable  supply  of  the  vital 
isotopes.  Cintichem  will  ship  the 
required  equipment  to  Lo&  Alamos 
National  Laboratory  and  assist  in  the 
transfer  of  technology  and  processes  to 
DOE  IPftD.  Under  the  proposed 
agreement,  Cintichem  would  also  ahtp 
its  research  reactor  fuel  assemblies  to 
DOE  for  reprocessing  and  oranium 
recovery.  Cintichem  is  in  a  unique 
position  to  effiect  this  technology 
ti'arwfei  since  it  is  the  only  domestic 
producer  and  owner  of  the  technology. 
DOE  has  determined  it  to  be  in  the  best 
interest  of  the  pabtic  to  preserve  this 
technohigy  and  maintain  a  domestic 
supply  source. 

FOR  PWIIMm  MFOMKATKNf  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration.  ATTN: 
Richard  E.  Leotta,  PR-322.Z  WOO 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 
SconSlMffiaid. 

Acting  Director,  Operatkttis  Division  "V, 
Office  of  Placeatent  and  Adminisiratrott. 
(FR  ISoc.  91-28269  Filed  11-22-91;  1:45  m] 
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Energy  informatfon  AdroiniaftraHon 

Form  EiA-819,  Monthly  Oxygenate 
Telephone  Report 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
action:  Notice  of  a  proposed  new 
monthly  data  collection  EIA-4R9  on 
oxygenate  production,  imports.  emlEng 


stocks,  and  volnmes  blended  into  motor 
gasoline  and  solicitation  of  comments. 

SUMMABV:  The  Energy  Information 
Administration  (EIA).  as  part  of  ita 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwotk  Reduction  Act  of  1980  Pnb. 
L  No.  9ft-511. 44  US.C.  3501  et  seq.), 
conducts  a  presnrvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  coounent  on  proposed 
and/ or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
formal,  reporting  burden  is  mininuzed. 
reportiag  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  The  purpose  of  this 
notice  is  to  inform  interested  parties  of 
proposed  Form  EIA-819.  "Monthly 
Oxygenate  Telephone  Report."  and  to 
solicit  comments  on  this  form.  Tins 
collection  is  designed  to  meesvrre  the 
monthly  production,  imports,  and  stocks 
of  oxygenates  in  1992  and  to  monitor  the 
volumea  of  oxygenates  used  in  the 
blending  of  motor  gasoline  to  meet  the 
Clean  Air  Act  of  1990  requirements. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  16, 
1991.  If  yoa  anticipate  that  yon  wiH  be 
submitting  comments,  but  find  it  difficult 
to  do  so  within  the  period  of  time 
allowed  h^  this  notice,  yon  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADOntMrS'  Send  comments  to:  Ms. 
Susan  Harris  (El-421).  Energy 
Information  Adntkiistration.  U.& 
Department  of  Energy,  Mail  Stop:  2H- 
058, 1000  Independence  Avenue  SW., 
Washingtoa.  DC  20586.  Telephone:  (202) 
586-8384.  FAX:  (202)  5a&-584e. 
FOR  FURrNCN  MFOmWATION  ON  TO 
OBTAIN  CtjfWS  OF  THE  FNOKWED  FOW 
AND  MamucnONS:  Requests  for 
additional  information  or  a  copy  of  the 
proposed  form  and  instructions  should 
be  directed  to  Ms.  Harris  at  the  address 
listed  above. 
SUPPlfMEMTARY  INFONMATION: 

1.  Backsronod 

n.  Current  Actions 

01.  Request  for  Conunents 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L  No.  95-91),  the 
EIA  is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  pro^vm.  Under  this 
program,  EIA  witl  coRect.  evaluate. 


assemble,  analyze,  and  disseminate 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  as  wett  as.  refeted 
economic  and  ststistica!  infuiniation 
relevant  to  the  adequacy  of  energy 
resources  te  meet  demands  in  the  near 
and  lotjger  term  future  for  the  Nation's 
economic  smd  social  needs.  The  EIA  is 
obliged  to  pubfish  and  otherwise  make 
available  to  the  public,  high-quahty 
statistical  data  that  reflect  current  and 
regional  petroleum  supply  actnnty. 

The  Clean  Air  Act  (CAA),  as  amemJetf 
(42  U.S.C.  7401  etseq.).  has  been  further 
amended  by  PuWie  Law  No.  MO-549. 
enacted^on  November  15. 1990.  Section 
219  of  the  1980  amendment  adds 
subsection  (k)  to  section  211  of  the  CAA. 
Subsection  (k)  provides  in  6(b) 
thereunder,  that  the  Environmental 
Protection  Agency  Administrator,  after 
cansoltation  with  the  Secretary  of 
Energy,  will  determine  if  there  ia 
sufficient  domestic  capacity  to  prodiice 
certified  oMtor  gasoline  to  meet  the 
CAA  requirements  and  act  in 
accordance  with  that  determination  as 
the  law  allows.  To  help  the  EPA 
Administrator  meet  these 
responsibilities,  as  well  as  internal 
Department  of  Energy  requirements  that 
are  dependent  on  accurate  data,  the  EIA 
conducts  statistical  surveys  that 
encompass  each  significant  primary 
petroleum  supply  activity  in  the  United 
States. 

IL  Cuoant  Actions 

This  will  be  a  monthly  collection  to 
begin  in  January  1992  and  continue  for 
the  remainder  of  1992  to  measure  the 
production,  imports,  and  stocks  of 
oxygenates  and  to  monitor  the  volumes 
of  oxygenates  used  in  the  blending  of 
motor  gasoline  to  meet  the  requirements 
of  the  Clean  Air  Act  of  1990.  Data  will 
be  collected  on  a  monthly  basis  by 
telephone  or  facsimile  from  a  sample  of 
companies  selected  by  the  EIA  who:  (1) 
Operate  facilities  that  produce 
(manufacture  or  distill)  oxygenates 
(including  methyl  tertiary  butyl  ether 
(MTBE)  plants,  petrochemical  plants, 
and  refineries  that  produce  oxygenates 
as  part  of  their  operations);  (2)  operate 
refineries  and  blending  plants;  (3) 
operate  bulk  terminals,  bulk  stations, 
blending  plants,  and  other  non-refinery 
facilities  that  store  and/or  blend 
oxygenates;  and  (4)  import  oxygenates 
(importer  of  record)  into  the  50  States 
and  the  District  of  Columbia.  Telephone 
calls  to  respondents  will  start  on  the 
third  working  day  following  the  end  of 
the  report  period  with  data  being 
published  approximately  fifteen  working 
days  after  (he  end  of  the  report  period. 
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Data  OB  production,  imports,  and 
stocks  wdi  be  collected  by  Petroleom 
Administration  for  Defense  (PAD) 
Districts  I  through  V  for  the  following 
oxygenates:  Fuel  ethanol.  ethyl  tertiary 
butyl  ether  (ETBE).  methanol.  MTBE. 
tertiary  amyl  methyl  ether  (TAME), 
tertiary  Iwtyl  alcohol  (TBA).  and  other 
oxygenates. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  shouU  comment  on 
the  proposed  survey.  The  following 
general  guidelines  are  provided  to  assist 
in  the  preparation  of  responses. 

As  a  Potential  Respondent 

A.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  require  clarificatioBT 

B.  Can  the  data  be  submitted  using  the 
definitkns  included  in  the  instructions? 

C.  Can  the  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  Vi 
hour  per  response.  How  many  Iraurs, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  Information, 
do  you  estimate  it  will  require  you  to 
complete  and  submit  the  required  form? 

E.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Costs  should 
include  all  costs,  directly  attributable  to 
provicBng  this  information. 

F.  How  can  the  form  be  improved? 

G.  Do  3rou  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do.  specify  the 
agency,  the  data  elem€nt(8),  and  the 
means  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  Indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form  be  improved  to 
better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

The  EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
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views  on  the  need  for  the  information 
contained  in  the  proposed  collection. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
form  and  will  become  a  matter  of  public 
record. 

Statutory  Authadty:  Sectkns  S(a).  Sfb). 
13(b),  and  52  of  Pub.  L  No.  93-275,  Federal 
Eaergy  Administration  Act  of  1974. 15  U.S.C 

subsections  764(a),  764(b),  772(b),  and  790a. 

Issued  in  Washington.  DC  November  18, 
1091. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standtmk.  Energy 

Information  Administration. 

(FR  Doc.  »l-2a276  Filed  11-22-91;  6:45  am] 


Federal  Energy  Regulatory 
Commission 

(Doekat  Noa.  8T91-102S4-000  Through 
8T91-10630-000] 

Pacific  Qas  Transmission  Co.;  Self- 
Implementing  Transactions 

November  18, 1991. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Cmnmission  as  being  implemented 
pursuant  to  part  284  of  the  Commission's 
regulations,  sections  311  and  312  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.  > 

The  "Recipient"  column  In  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "part  284  subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  S  284.102  of  the 
Commission's  regulations  and  section 
311(aKl)  of  the  NGPA 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 


■  Notice  of  a  transactioa  does  not  constiluU  ■ 
4etemrinatUin  that  Ide  termt  and  conditions  of  Ilie 
proposed  service  will  l>e  approved  or  that  the 
iKxioarf  niifig  is  in  compliaiioe  wMi  the 
Commission's  regulations. 


company  served  by  an  interstate 
pipeline  pursuant  to  f  2B4.122  of  the 
Commission's  regulations  and  section 
311(aM2)oftheNGPA. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  {  284.142  of  the 
Commission's  Regulations  and  section 
Wl(b)  of  the  NGPA  Any  interested 
person  may  file  a  complaint  concerning 
sud)  sales  pursuant  to  1 284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  {  284.1B3  of  the      . 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  |  284.222 
and  a  blanket  certificate  issued  under 
1 284.221  of  the  Commisston'8 
regulations. 

A  **G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of  shippers 
other  than  interstate  pipeKnes  pursuant 
to  1 284.223  and  a  blanket  certificate 
issued  under  S  284.221  of  the 
Commission's  regulations. 

A  "G-Lr*  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
i  284.224  of  the  Commission's 
regulations. 

A  "G-HT'  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
1 284.224  of  the  Commission's 
regulations, 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipehne  pursuant 
to  f  284.303  of  the  Commission's 
regulations. 

A  **K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  (  284.303  of  the 
Commission's  regulations. 
LoisaCashalL 
Secretory. 


nocM 

N«imtMr> 

Transportor/sefler 

^  —  ■-■  -  -' 

nvopivni 

Dal*  Med 

P«t284 
autipwt 

ESLinn. 

daily 
qusMMy* 

MLV/N 

iff 

1 1  1 II  t  II  if  1  1 

■VrriNnBVOn 

ST91-10iSS 

PatMc  Qas  Transmissiofi 
Oo. 

Northern  CMtarais 
Pornr  Agency. 

09-OS-S1 
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N 

1 
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DnckM 

NurrOer' 

Tranaportar/saNer 

Recipient 

Date  filed 

Part  264 
subpart 

Est  max. 
quan«ily> 

Aft.  Y/N 

Rale 
•ch. 

Date 
com- 

f^  ri  i  ■  rit  ■  rl 

iTOiocwa 
date 

ST91- 10235 
ST91- 10236 
ST91-10237 
ST91-10236 
ST91-10239 

Northwest  Pipeline  Corp ... 
Northwest  Pipeline  Corp ... 
Northwest  Pipeline  Corp.. 
Northwest  Pipeline  Corp.. 
Florida  Gas 

Enron  Gas  Marketing, 
Inc. 

Marketing  Corp. 
Williams  Gas  Marketing 

Co 
ARCO  Nahjral  Gas 

Marketing.  Inc. 
Peoples  Gas  System,  Inc 

Kissimmee  Utility 

Authority. 
City  0*  Homestead — 

Chesapeake  Utilities 

Corp. 
Transcontinental  Gas 

P/U  M  tt. 
Elizabethtown  Gas  Co 

Transcontinental  Gas 
P/U  et  al. 

Indeck-llion  L  P 

Indiana  G^  Co — 

City  of  Montgomery  City... 

Sea  Robin  Pipeline  Co 

City  o«  Olive  Hi« 

City  01  Morehead 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 
09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 
09-03-91 
09-03-91 
09-03-91 
09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

09-03-91 

G-S 

G-S 

G-S 

G-S 

8 

G-S 

G-S 

B 

G-ST 

G-ST 

G-ST 

G-S 

B 

G-S 
G-S 
C 
B 

B 

B 

Q 

B 
B 

G 

B 
8 

B 

8 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

25.000 

2.400 

100.000 

70.000 

967 

706 

1.042 

11.224 

10,000 

10.000 

10.000 

13.600 
2.000 

50.000 

1.400 

40.000 

20.000 

20.000 

20.000 

20.000 

1.600 
6.000 
1.000 
1.000 
700.000 

250,000 

140,000 

1,925,000 

3,200 

250,000 

370.600 

825.000 

1.500.000 
250.000 

1,700,000 

1,000,000 
500,000 

1,000,000 
200,000 
500,000 
400,000 

1.150.000 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

F 

F 

F 

F 

1 

1 

1 

F 

N/A 

N/A 

N/A 

F 

F 
F 

F 

07-01-91 

07-01-91 

07-01-01 

07-01-91 

06-01-91 

06-01-91 

06-01-91 

06-01-91 

06-01-91 

06-01-91 

06-01-91 

07-01-91 
06-01-91 

08-01-91 

08-01-91 

05-01-91 

06-01-91 

08-01-91 

06-01-91 

08-01-91 

06-01-91 
06-01-91 
08-20-91 
06-01-91 
11-01-68 

06-01-91 

06-06-91 

11-01-91 

07-30-91 

06-01-91 

06-01-91 

08-01-91 

08-01-91 

06-01-91 

.06-01-91 

08-01-91 

08-01-91 

06-01-91 

08-01 -i91 

08-01-91 

06-01-91 

08-01-91 

10-28-91 
10-28-91 
10-26-91 
10-28-91 
Indef. 

ST91-10240 
ST91-10241 
ST91- 10242 

Florida  Gas 

Transftwsion  Co. 
Florida  Gas 

FkxidaGaa 

11-28-91 
11-26-91 
Indef. 

ST91-10243 
ST91-10244 
ST91 -10245 
ST91 -10246 

Transmission  Co. 
Endevco  Industrial  Gas 

Sales  Co. 
Endevco  Industrial  Gas 

Sales  Co. 
Endevco  Industrial  Gas 

Sales  Co. 
ANR  Pfwlirw  Co  

10-31-05 
10-31-05 
10-31-05 
10-26-91 

ST91-10247 
ST91-10246 
ST91-10249 
ST91-10250 
ST91-10251 
ST91-10252 

Panhandle  Eastern  Pipe 

Line  Co. 
PanhafKHe  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Acadian  Gas  Pipeline 

System. 
Tennessee  Gas  Pipeline 

Co. 

Co. 
Tennessee  Gas  Pipeline 

Co.. 
Tennessee  Gas  Pipeline 

Co. 
Gas  Transport,  Inc... 

Indef. 

11-29-91 

11-29-91 

Indef. 

Indef. 

kxtof. 

ST91-10253 
ST91-10254 
ST91 -10255 

New  York  State  Electric 

a  Gas  Co. 
ColumtMGas 

Transmission  Corp. 
Hope  Gas.  Inc 

Indef. 
Indef. 
Indef. 

ST91-10256 

Hope  Gas,  Inc 

River  Gas  Co      

Indef. 

ST91-10257 

Gas  Transport  hie _.. 

Indef. 

ST91-10258 

Hope  Gas.  Ir>c 

Indef. 

ST91-10259 
ST91-10260 

Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontirwntai  Gas 

P/LCorp. 
Transcontir>ental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontif>ental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/L  Corp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinentai  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 

Oelmarva  Power  and 

Light  Co. 
Mississippi  Fuel  Co 

Indef. 
11-28-91 

ST91-10261 

Oty  Of  Royslon 

Indef. 

ST91-10262 
ST91 -10263 

Long  Island  Lighting  Co. ... 
Stand  Energy  Corp 

Indef. 
11-26-91 

ST91-10264 
ST91-10265 

Seagull  Marketing 

Services,  Inc. 
OXY  U  SA.  btc. 

11-28-91 
11-26-91 

ST91-10266 
ST91-10267 
ST91-10266 

Mobile  Natijral  Gas,  Inc.. 

1  Amerada  Hess  Corp 

Catex  Energy.  Inc 

11-28-91 
11-28-91 
11-28-91 

ST91 -10269 
ST91-10270 
ST91-10271 

Chevron  U.S.A.,  Inc 

Coastal  Gas  Marketing 

Co. 
Cofxx»,  Inc 

11-28-91 
11-28-91 
11-28-91 

ST91-10272 
ST91 -10273 
ST91-10274 

Enron  Gas  Marketing, 

Municipal  Gas  Authority 

of  Georgia. 
O  A  O  Enerov  Inc 

11-26-91 
11-28-91 
11-28-91 

ST91 -10275 
ST91-10276 

Phillips  Petroleum  Co 

Shea  Gas  Trading  Co 

11-28-91 
11-28-91 
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ST91 -10277 

ST91 -10278 

ST91-10279 

ST91 -10280 

ST91 -10284 

ST91-10282 

ST91 -10283 

ST91-10284 

ST91-10285 

ST91 -10288 

ST91 -10267 

ST91 -10288 

ST91-10289 

ST91-1O290 

ST91-10291 

ST91 -10292 

ST91 -10283 

ST91-10294 

ST91-10285 

Srgi -10296 

ST91 -10287 

ST91-10208 

ST91-10289 
ST91-10300 
ST91-10301 
ST91-10302 

ST91-10303 

ST91-10304 

ST91-10305 
ST91-10306 
ST91 -10307 
ST91-10306 

ST91-10309 

ST91 -10310 
ST91-10311 
ST91-10312 

ST91-10313 

ST91-10314 

ST91-103J5 

ST91-10316 

ST91-10317 

ST91-10318 

ST91-10319 
ST91 -10320 
ST91 -10321 


TranscoMinental  Gas 

P/LCorp. 
Tranaconfenental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/L  Corp. 
Transcontmental  Gas 

P/LCorp. 
Tcanaoontinantal  Gas 

P/LCorp. 
T«anaoontK>ental  Gas 

P/LCorp. 
TianscoMinental  Gas 

P/LCorp. 
Tianaoonbnental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Twneconbnental  Gas 

P/LCorp 
TranecoiMir>ental  Gas 

P/LCorp. 
Tennessee  Gas  Pipeline 

Ca 
Chanr>el  Industries  Gas 

Ca 
Tranawestem  Pipeline 

Ca 
Missitsippl  River  Trans. 

Coip. 
AiUa  Energy  Resources .. 

CoiuMblaGas 

Transmission  Corp. 
Tianscontinental  Gas 

P/LCorp. 
Natural  Gas   P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Taxas  Gat  Transmission 

Corp. 
Tanaa  Gas  Transmission 

Corp. 

ANR  Pipeline  Co __. 

ANR  Pipeline  Co _ 

ANR  Pipeline  Co 

ANR  P^ieline  Co _. 


ANR  Pipeline  Co.. 


ANR  Pipeline  Co 

ANR  Pipeline  Co _ 

ANR  Pipeline  Co _. 

ONG  Transmission  Co  ... 
Algonquin  Gas 

Transmisson  Co. 
Taxas  Eastern 

Transmission  Corp. 
United  Gas  Pipe  Line  Co . 
United  Gas  Pipe  Line  Co . 
Columbia  Gas 

Transmission  Corp. 
Cohimbia  Gas 

Transmission  Corp. 
Columbia  Gas 

Transmission  Corp. 
Columbia  Gas 

Transmi,ssion  Corp. 
Southern  Natural  Gas 

Co. 
Southern  Natural  Gas 

Co. 
Southern  Natural  Gas 

Co. 
Adda£r>argy  Resourcaa.. 
Ailda  Energy  Resources .. 
Natural  Gas   P/L  Co.  of 

America. 


Redpient 


Tenngasco  Corp 

Union  Paciic  Fyaia,  Inc . 
Unocal  Cop 


Texaco  Qa*  Mwlteting, 

Inc. 
Superior  Natural  Gat 

Corp. 
AquHa  Energy  IKarketirtg. 

Bishop  PIpaliite  Corp 

FINA  Nature  Gat  Co.-... 

Enmark  Gas  Corp 

Stellar  Gat  Co.. 

B  4  C  Ol  Co 

Peoples  Natural  Gas  Co. 

Natural  Gat   P/L  Co.  of 

Amaoca. 
Westar  Transmission  Co. 

Louisville  Gas  and 

Electric  Ca 
WilNaret  Gat  Marketing 

Co. 
Baltimore  Gat  a  Electric 

Co. 
Ashland  Gat  Jylarketing. 

Inc. 
lowa-IKnoit  Gat  and 

Elect  Ca 
towa-IIUnolt  Gat  and 

Elect  Ca 
Seagull  MarfceSng 

Services,  Inc. 
Seagull  Marketing 

Services,  lr>c. 

Monterey  Pipeline  Co 

Cential  llinois  Light  Co.... 
Cokjmbia  Gas  of  KY,  Inc. 
Columbia  Gas  of  Ohio, 

Inc. 
ELF  Aquitaina  Operatiitg, 

Inc. 
Northern  IrxJiana  Put>lic 

Service  Ca 
Teias  Hydrocaitx>nt  Co ... 
Norttiem  Illinois  Gat  Oo... 

Ozark  Pipeline  Co 

Entrade  Coip 


Sonat  Maikating  Co 


Rally  Pipeline  Coip . 
0&  R  Energy,  inc.. 
Gat  Transport,  Inc.. 


Gas  Transport,  Inc _.... 

Gas  Transport,  hK 

Gas  Transport  Inc 

Access  Energy  Corp 

NGC  Tranaportation,  Inc.. 
Bishop  Pipaline  Corp.- 


Aroo  Oil  and  Gat  Co... 
Mega  Natural  Gas  Co . 
Access  Energy  Corp.... 


09-03-01 

09-03-01 

09-03-01 

09-03-01 

09-03-01 

09-03-01 

09-03-81 

09-03-01 

09-03-81 

00-03-81 

09-03-81 

09-04-01 

09-04-81 

09-04-81 

00-04-01 

09-04-81 

09-04-01 

09-04-01 

00-04-01 

09-04-81 

0»-04-B1 

09-04-81 

09-04-01 
09-04-01 
09-04-01 
09-04-81 

09-04-01 

09-04-81 

09-04-01 
09-04-01 
06-06-01 
09-06-01 

00-06-01 

09-06-01 
09-06-01 
09-06-01 

09-06-01 

09-06-01 

09-08-01 

09-06-01 

09-06-01 

09-06-01 

09-08-81 
09-09-81 
09-09-01 


Part  264 


G-« 

G-S 

G-S 

G-S 

G-S 

G-S 

&-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

C 

G-S 

B 

O-S 

B 

G-S 

8 

B 

G-S 

&-S 

B 
B 
B 
B 

G-S 

B 

G-S 

B 
C 
Q-S 

G-S 

G-S 
G-S 
G 

Q 

Q 

G 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 


Est  max. 
quantity* 


900.000 
550.000 
460,000 

5.ooaooo 

150.000 
1.S0Q/)00 


soaooo 

525.000 

150.000 

250.000 

1.000 

50.000 

20.000 

4aooo 

30.000 

100.000 

20.000 

8.133.000 

3.000 

4.000 

20O00 

20.000 

100.000 

150.000 

50.000 

2.500 

5,000 

150.000 

100.000 
20.000 
50.000 

200.000 

25.000 

56.710 
2a600 
20,500 

1.650 

6.250 

1.000 

3,000 

100.000 

100,000 

150,000 
150,000 
100.000 


Aff.  Y/N 


N 

N 

N 

N 

N 

N 

N 

M 

N 

N 

N 

N 

N 

N 

N 

H 

V 

N 

N 

N 

N 

N 

N 
N 
N 
N 

N 

N 

N 
N 
N 
N 


Rata 


Date 
con^ 


08-01^1 

08-01-01 

08-01-01 

08-01-01 

08-01-81 

08-01-01 

08-01-81 

08-01-01 

08-01-81 

08-01-81 

08-20-01 

08-08-81 

08-30-81 

08-08-01 

07-01-81 

U-12-80 

08-23-81 

08-01-81 

08-1  S-«1 

08-15-81 

08-2S-81 

08-25-81 

01-11-91 
08-01-81 
06-01-91 
08-01-81 

88-20-81 

08-14-01 

08-15-81 
08-23-81 
08-09-01 
08-08-91 

08-01-91 

06-27-81 
08-27-01 
08-01-01 

08-01-81 

08-01-81 

08-01-01 

08-01-91 

06-01-81 

06-01-01 

06-15-81 
08-03-81 
08-10-91 


11-28-81 

11-28-81 

11-28-81 

11-28-01 

11-28-81 

11-28-81 

11-28-81 

11^28-81 

11-28-91 

11^28-01 

11-17-81 

12-06-91 

Indef. 

12-04-81 


04-13-81 

mdaL 

11-28-81 

02^28-85 

02-28-05 

12-22-81 

12-22-01 

08-01-81 


12-17-81 


12-12-81 


09-08-83 
12-04-81 

11-01-82 

12^25-81 
12-2S-81 


tndat. 

Indaf. 

06-30-82 

11-29-81 

11-29-91 

11-29-91 

10-14-01 
12-02-91 
12-08-81 
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Oock«l 
Number' 

Trwwportef/seller 

Recipient 

Date  filed 

Part  284 

Est.  max. 

daHy 
quantity* 

Aff.  Y/N 

Rate 
sch. 

DM 
conv 

Projected 

termination 

data 

ST91-10322 
ST91 -10323 
ST91 -10324 
ST91-10325 
ST91-10328 
ST91-10327 
ST91-10328 

Natural  Gas   P/LCo.  o( 

Ainanca. 
Natural  Ga«   P/LCo.  of 

America. 
Transcontineotal  Gas 

P/LCorp. 
PanhaixHe  Eastern 

PipainaGo. 
Panhandto  Eastern 

PfpamaCo. 

KN  Gas  Marketing.  Inc 

Access  Energy  Corp 

Fort  HW  Natural  Gas 

Authority. 
ANR  Qatherina  Co 

09-09-91 
09-09-91 
09-09-91 
09-09-91 
09-09-91 
00-09-91 
09-09-91 

Q-S 

6-S 

B 

G-S 

G-S 

B 

G-S 

50.000 
100.000 

11,900 
100.000 

50.000 

10.000 
500,000 

N 
N 
N 
N 
N 
N 
Y 

1 

F 

1 
1 
F/l 

06-16-91 
06-1 S-91 
04-01-91 
06-23-91 
06-22-91 
08-23-91 
06-20-91 

12-14-91 
12-13-91 
10-31-04 
12-21-01 

Coastal  Gas  Marketing 

Co. 
Getty  Gas  Gathering.  Inc.. 

Enron  Gas  Marketing, 

Inc. 

Panda  Resources.  Inc 

North  Canadian 

Marketing  Corp. 

Kerr-McGee  Corp...- 

Premier  Gas  Co 

12-20-91 
Indef. 

PipeiinaCo. 
Norttwm  Natural  Gas  Co.. 

12-18-91 

ST91 -10329 
ST91 -10330 

ST91-10331 
ST91-10^ 

Northern  Natural  Gas  Co.. 
Northern  Natural  Gas  Co.. 

Northern  Natural  Gas  Co.. 
Transwestem  Pipeline 

0*-09-91 
09-09-91 

09-09-91 
09-09-91 

G-S 
G-S 

G-S 
G-S 

25.000 
100.000 

88.457 
20,000 

N 
N 

N 
N 

F 
F/l 

F/l 
1 

08-08-91 
06-21-91 

06-25-91 
06-01-91 

12-06-91 
12-19-91 

12-23-91 
12-30-91 

ST91 -10333 

Co. 

Centran  Corp 

09-09-91 

G-S 

25,000 

N 

1 

06-01-91 

12-30-91 

ST91-10334 

Co. 

Trunklina  Gas  Co 

CMS  Gas  Marketing  Co .... 
Dayton  Power  and  Ught 

09-09-91 
09-09-91 

G-S 

B 

55.174 
100.000 

N 
N 

1 
1 

06-20-91 
06-15-91 

12-18-91 

ST91-10335 

Trunkhna  Gas  Co 

12-14-91 

ST91 -10336 

Trunkline  Gas  Co 

Co. 

Bishop  Pipeline  Corp 

NGC  Transportatkjn,  Inc.. 
Channel  Industries  Gas 

Co. 
Shell  Western  E  »  P.  Inc.. 

Panda  Resources.  Inc 

Grand  Valley  Gas  Co 

ArkIa  Energy  Marketing 

Co. 
CHG  Tradvia  Co 

09-09-91 
09-09-91 
09-10-91 

G-S 

G-S 
B 

20,000 
5,000 
2,500 

N 
N 
Y 

1 
1 
1  • 

08-15-91 
08-16-91 
08-03-91 

12-13-91 

ST91 -10337 

TrunKHrte  Gas  Co 

12-14-91 

ST91 -10338 

Tennessee  Gas  Pipeline 

Indef. 

ST91-10339 
ST91-10340 
ST91-10341 
ST91-10342 

ST91-10343 
ST91-10344 
ST91 -10345 
ST91-10348 
ST91 -10347 
ST91-10348 
ST91 -10349 

Co. 
El  Paso  Natural  Gas  Co.... 
El  Paao  Natural  Gaa  Co.... 

TrsUazer  Pipeline  Co 

Nature  Gas  P/L  Co.  aH 

America. 

Stingray  Pipelioe  Co 

Enogex  mc 

Uritad  Gas  Pipe  Line  Co.. 
UnMedGasPipaUnaCo.. 
United  Gas  Pipe  Una  Co.. 
United  Gas  Pipe  Una  Co.. 
United  Gas  Pipe  Una  Co.. 

09-10-91 
09-10-91 
09-10-91 
09-10-91 

09-10-91 
09-10-91 
09-10-91 
09-10-91 
09-10-91 
09-10-91 
09-10-91 

G-S 
G-S 
G-S 
G-S 

K-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

25,750 

10,300 

353.000 

100,000 

50.000 

50,000 

5.150 

5.150 

103,000 

15.450 

1,143 

N 

N 
N 
N 

N 

,S 

N 
N 
N 
N 

I 

1 

1 

1 
1 

1 
1 
1 

06-23-91 
06-16-91 
06-24-91 
06-13-91 

06-15-91 
06-01-91 
08-26-91 
06-21-91 
06-21-91 
06-27-91 
08-27-91 

12-21-91 
12-14-91 
12-22-91 
12-11-91 

12-13-91 

Philltps  Gat  Pipeline  Co.... 
Crescent  Gas  Corn      

Indef. 
12-24-91 

Cowtxjy  Pipeline  Service .. 

Fina  Natural  Gas  Co 

Hait>ed  ai  &  Gas  Corp 

ArkIa  Energy  Marketing 

Co. 
Canwest  Gas  Supply 

USA,  Inc. 
Coast  Energy  Group,  Inc .. 

09-20-91 
09-19-91 
12-25-91 
12-25-91 

ST91-10350 
ST91-10351 

Northwest  Pipeline  Corp... 

Smithem  Natural  Gas 

Ca 
TaxsA  Gas  Transmission 

09-10-91 
09-10-91 

G-S 
G-S 

2.500 
50,000 

N 

N 

1 
1 

06-09-91 
06-29-91 

12-06-91 
12-27-91 

ST91- 10352 

Citv  of  Dversbura 

09-10-91 

B 

6,558 

N 

F 

09-01-91 

tnoef. 

ST91-10353 

Corp. 
Texas  Gas  transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Trarwmission 

Corp. 
Natural  Gas  P/L  Co  of 

Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Ca 

Stingray  Pipeline  Co 

Arkia  Energy  Resources .. 

Riverside  Pipeline  Co 

09-10-91 

B 

20.000 

N 

1 

09-01-91 

tndef. 

ST91-10354 
ST91-10355 

Southern  tixiiana  Gas  & 

Elect  Ca 
Lawrenceburg  Gas  Co 

09-10-91 
09-10-91 

B 
B 

51,000 
5.500 

N 
N 

F 
F 

00-01-91 
09-01-91 

Indef. 
Indef. 

ST91-10356 
ST91-10357 

American  Central  Gas 

Cos„lnc. 
East  Ohio  Gas  Co 

09-11-91 
09-11-91 

G-S 

B 

200.000 
20,000 

N 
N 

08-26-91 
08-22-91 

12-24-91 
Indef. 

ST91-10358 

ST91-103,S9 
ST91-10360 

Consolidated  Edi.son  Co. 
of  NY.  Inc. 

Coastal  Gas  Marketing 

Co. 
Phone-Poulenic  Pipeline 

Co. 
Colonial  Gas  Co 

09-11-91 

09-11-91 
09-11-91 

B 

K-S 
G-S 

328.667 

100,000 
100,000 

N 

N 
N 

06-22-01 

06-22-91 
06-03-01 

Iridef. 

12-20-91 
12-02-91 

ST91-10361 

Colorado  interstate  Gas 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Delhi  Gas  Pipeline  Corp.. 
CNG  Transmission  Corp.. 

Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 

09-11-91 

B 

400 

N 

08-01-91 

Indef. 

ST91-10362 

09-11-91 

B 

13,900 

N 

08-20-91 

Indef. 

ST91-10363 
ST91-10364 

ST91-10365 

ST91 -10366 

ST91 -10367 

El  Paso  Natural  Gas  Co... 
Meridian  Marketing  & 

Trans.  Corp. 
Mississippi  Valley  Gas 

Co. 
Western  Kentucky  Gas 

Co. 
MoMe  Natural  Gas  Inc.... 

09-12-91 
09-12-91 

09-12-91 

0&-12-91 

09-12-91 

C 
G-S 

B 

B 

G-S 

9,000 
1.600 

41.264 

40.500 

14.200 

N 
N 

N 

N 

N 

F 
F 

r 

06-13-91 
06-17-91 

09-01-91 

09-01-91 

00-01-61 

Inoei. 
12-15-91 

Irtdef. 

Iridef. 

12-29-91 

ST91-10368 

Jackson  Utility  Division 

09-12-91 

B 

1Z000 

N 

F 

09-01-01 

Indef. 

ST91 -10369 

American  Central  Gas 
Marketing  Co. 

09-12-91 

G-S 

30,000 

N 

1 

09-01-91 

12-29-91 
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Docket 

Number* 


ST91 -10370 

ST91-10371 

ST91 -10372 
ST91-10373 
ST91-10374 
ST91-10375 
ST91-10376 
ST91-10377 
ST91-10378 

ST91-10379 

ST91-10380 

ST91 -10381 

ST91-10382 

ST91-10383 

ST91 -10384 

ST91-10385 

ST91-10386 

ST91-10387 

ST91-10388 

ST91-10389 

ST91-10390 

ST91-10391 

ST91-10392 

ST91-10393 

ST91-10394 

ST91 -10395 
ST91-10396 

ST9t-10397 
ST91-10398 

ST91-10399 

ST91-10400 

ST91-10401 

ST91 -10402 

ST91-10403 

ST91-10404 

STgi-1040S 

ST91-10406 

ST91-10407 

ST91-10408 

ST91-10409 

ST91-10410 

ST91-10411 

ST91-10412 

ST91-10413 


Transporter/seller 


Texas  Gas  Traramission 

Corp. 
Transco-Louisiana  Intra 

P/LCo. 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Une  Co 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Une  Co 
United  Gas  Pipe  Une  Co 

Dow  Pipakna  Co 

Arkla  Energy  Resources ., 

Columbia  Gas 

Trartsmission  Corp. 
Columbia  Gas 

Tranamission  Corp. 
OMumbiaGas 

Transmission  Corp. 
CohjmbiaGas 

Transmission  Corp. 
Termessee  Gas  Pipeline 

Co. 
Colorado  Interstate  Gas 

Co. 
Wyoming  Interstate  Gas 

Co. 
Transcontinental  Gas 

P/L  Corp. 
Tranacontmental  Gas 

P/L  Corp. 
Transcontinental  Gas 

P/L  Corp. 
Tranacontinental  Gaa 

P/L  Corp. 
Tennessee  Gas  Pipeline 

Ca 
Colorado  Interstate  Gas 

Ca 
Colorado  Interstate  Gas 

Co. 
ANR  PipeHna  Co 

ANR  PipaHrta  Co 


ANR 
ANR 


Co 

Co.™.... 


Trunldbw  Gas  Co..._ 

Tannaaaoo  Gas  PIpeMna 

Ca 
Texas  Eastern 

Transmission  Corp. 
Texas  Eastern 

Transmission  Corp. 
Texas  Eastern 

Transmission  Corp. 
Texaa  Eastern 

Transmission  Corp. 
Wyoming  Interstate  Co.. 

Ltd. 
Transcontinental  Gas 

P/L  Corp. 
Transoor>tinental  Gas 

P/L  Corp. 
Transcontinental  Gas 

P/L  Corp. 
Tranacontir>ental  Gas 

P/L  Corp. 
TrarMcontinental  Gas 

P/L  Corp 
Transcontinental  Gas 

P/L  Corp. 
Transcontinental  Gas 

P/L  Corp. 
Tanrtessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Go. 
Tennessee  Gas  Pipeline 

Ca 


RecipienI 


Illinois  Gas  Co. 


Texas  Gas  Transmission 

Corp. 
Midcon  Marketing  Corp... 

Centran  Corp 

Eagle  Natural  Gas  Co 

Olympic  Pipeline  Co 

O  4  R  Energy.  Inc 

TPC  Transmission.  Inc 

North  Canadian 

Marketing  Co. 
Vinyard  Oil  and  Gas  Co... 

Woodward  Marketing. 

Inc. 
Manville  Sales  Corp 


Date  filed 


Manville  Sales  Corp.. 
Stellar  Gas  Co 


Coastal  Gas  Marketing 

Co. 
Northern  Indiana  Public 

Service  Co. 
Philadelphia  Electric  Co. 

Atlanta  Gas  Light  Co 

Frederick  Gas  Go..  Inc... 


Corpus  Christi 

Trammission  Co. 
Commortwealth  Gas  Co.. 

Western  Gas  Resources. 

Inc. 
Coastal  Cham,  Inc 

Niagara  Mohawk  Power 

Corp. 
Taxaco  Gas  Marketing. 

mc. 

Illinois  Power  Co 

Coastal  Gas  Marketing 

Co. 

Indtana  Gas  Co 

United  Gas  Pipe  Une  Co. 

Citizens  Gas  Supply 

Corp. 
CMEX  Energy.  Inc 

Conoco  Inc 


Texaco  Gas  Markebng 

Inc. 
Colorado  Interstate  Gas 

Co. 
Virginia  Natural  Gas.  Inc. 

Washington  Gas  Light 
Co. 

Unton  Gas  Co 


Piedmont  Natural  Gas 

Co.,  Inc. 
South  Carolina  Pipeline 

Corp. 
aty  of  Shelby 


United  Cities  Gas  Co.. 

Superkx  Natural  Gas 

Corp. 
Induairial  Energy 

ServksesCo. 
Chevron  USA,  Inc 


09-12-91 

09-12-91 

09-12-91 
09-12-91 
09-12-91 
09-12-91 
09-12-91 
09-13-91 
09-13-91 

09-13-91 

09-13-91 

09-13-91 

09-13-61 

09-13-91 

09-13-91 

09-13-91 

09-13-61 

09-13-91 

09-13-01 

09-13-91 

09-16-91 

09-16-91 

09-16-91 

09-16-91 

09-16-91 

09-18-91 
09-16-91 

09-16-91 
09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-91 

09-17-01 

09-16-91 

0&-16-91 

09-10-91 


Part  284 
subpart 


B 

C 

G-S 

G-S 

G-S 

B 

G-S 

C 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

B 

B 

B 

8 

B 

B 

G-S 

&-S 

B 

6-S 

B 
G-S 

B 
6 

6-S 

6-S 

6-S 

6-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

6-S 

6-S 


Est.  max. 

daily 
quarttHy  * 


3,117 

200.000 

721,000 
20.600 
25,750 
20,600 
30,900 
30.900 
10.000 

1.000 

50,000 

1.000 

2.500 

10.000 

100,000 

50,000 

40,000 

178.100 

4.500 

243,000 

10.000 

50,000 

14,000 

200,000 

50,000 

230,000 
250,000 

1,200 
1.000.000 

25.000 

25.000 

25,000 

25,000 

100,000 
19,324 
S5.000 
10.350 

141.560 

20,000 

5,600 

5.224 

80.000 

30,000 
206.000 


AH.  Y/N 


N 

N 

N 
N 
N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

Y 

N 

Y 
Y 

N 
N 

N 

N 

N 

N 

Y 

N 

N 

Y 

Y 

Y 

Y 

Y 

N 

N 

N 


Rata 
ach. 


Date 

com- 


09-01-91 

06-01-91 

09-03-91 
09-05-91 
09-04-91 
09-01-91 
08-26-91 
09-01-91 
09-01-91 

09-10-91 

09-01-91 

09-01-91 

09-01-91 

06-14-91 

06-01-91 

06-24-91 

01-10-81 

12-21-90 

04-01-61 

11-06-90 

09-02-91 

06-01-01 

00-01-91 

08-23-91 

06-28-91 

06-27-91 
08-24-91 


Projected 
terrriination 


Indef. 

Indef. 

01-01-02 

01-03-92 

01-02-91 

Indef. 

12-24-91 

09-01-93 

12-30-91 

01-08-91 

12-30-91 

12-30-91 

12-30-91 

12-12-91 

11-29-91 

06-01-92 


mdaf. 
03-31-05 


11-01-00 
11-29-91 
12-30-01 


12-2S-91 

•ndel. 
12-21-91 


09-01-91 
07-01-81 

Indef. 

Indaf. 

0»41-61 

11-29-91 

06-01-91 

11-29-81 

06-01-91 

12-29-91 

08-01-91 

11-29-91 

08-10-91 

Indef. 

04-01-91 

03-31-05 

04-01-91 

03-31-00 

04-01-91 

03-31-05 

04-01-91 

10-31-05 

04-01-91 

10-31-04 

04-01-91 

03-31-00 

04-01-91 

03-31-06 

09-01-91 

Indef. 

06-01-91 

11-29-61 

06-19-91 

12-17-61 
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Oockal 
Nuntar' 


ST91 -10414 

ST91-10415 
ST91-10416 
ST91-10417 

ST91-10418 

ST91-10419 

ST91-10420 
ST91-10421 

ST91-10422 
ST91-10423 

ST91-10424 

ST91-10425 

ST91-10426 

ST91 -10477 

ST91-10429 

ST91-10429 

ST91-10430 

ST91-10431 

ST91-10432 

ST91-10433 

ST91 -10434 

ST91 -10435 

5X91-10438 

ST91-10437 

ST91-10438 

ST91-10439 

ST91-10440 

ST91-10441 

ST91- 10442 

ST91-10443 

ST91-10444 

ST91-10445 

ST91-10446 

ST91 -10447 

ST91-10448 
ST91 -10449 
ST91-10450 
ST91 -10451 

ST91-10452 

ST91 -10453 

ST91 -10454 

ST91-10455 

ST91 -10456 


Tranaponar/Mlar 


Tmwtemeu  Gas  Prpetkm 
Co. 

QuMiar  Pipetin*  Co — 

h4onti0m  Natural  Gas  Co. 
^4on^«m  Natural  Gas  Co. 

Nothom  Natural  Gas  Co  . 

Northern  Natural  Gas  Co 

Norttwrn  Natural  Gas  Co 
Uano.  kw 


United  Gas  Pipe  Una  Co 
ArWa  Energy  Resources 

Miaai53ippi  River  Trana. 

Corp. 
MIsaiBwppi  River  Trans. 

Corp. 
TiKwcontinental  Gas 

P/LCorp. 
Tranacontinemal  Gas 

P/LCorp. 
Tranecontmentai  Gas 

P/LCorp. 
Tranacowtiner.tal  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
Transcontinental  Gas 

P/LCorp. 
RofidaGM 

Tranamiasion  Co. 
FtortdaGas 

Channel  Industries  Gas 

Ca 
Tennessee  Gas  Pipeline 

Ca 
East  Tennessee  Gas 

Pipeline  Co. 
East  Tennessee  Gas 

Pipeline  Co. 
East  Tenrtessee  Gas 

PipelneCo. 
East  Tennessee  Gas 

PipeCneCo. 
East  Terviessee  Gas 

Ppeime  Co. 
East  Tenr>essee  Gas 

Pipeline  Co. 
East  Tennessee  Gas 

Pipeline  Co. 
East  Tennessee  Gas 

PipetowCo 
East  Tennessee  Gas 

Pipeline  Co. 
ANR  Pipeline  Co -. 

ANR  Pipefcne  Co _ 

ANR  Pipeline  Co _ 


ANR  Pipeline  Co.... 
ANR  Pipeline  Co.... 
ANR  Pipeline  Co.... 
ANR  Pipeline  Co.... 


Recipient 


CohjmtMGulf 

Transmisaion  Co. 
CotumtxaGuH 

Transrmsawn  Co. 
ColumtMGulf 

Transmission  Co. 
CohjnVM  Gult 

TransmissKXi  Co. 
Traneok,  Irx; 


CranfceiTy  PlpeHns  Corp. 


Amoco  Pioduction  Co 

Coast  Energy  Group.  Inc 
Wisconsin  Natural  Gas 

Ca 
Wisconsin  Natural  Gas 

Co. 
Texaco  Gas  Marketing. 

Ina 

Cenlrit  Soya  Co..  Inc 

Madison  Gas  A  Electnc 

Co. 

Total  Minatome  Corp„ 

Omton  Gas 

Transmission.  Inc 
OAR  Energy.  Inc  — 


TXG  Gas  Matlieting  Co.. 

City  of  Lexington — 

City  c*  Laurerw — 


North  Carolina  Natural 

Gas  Corp. 
Pennsylxanla  Gas  A 

WatarCo. 
Ptiilade^pNa  Electric  Co. 

Philadelphia  Gas  Wortis. 

Gold  Bond  BuHdbig 

Products. 
Fort  Pierce  Utilities 

Authority. 
Satxne  Pipe  Une  Co.. 


Data  filed 


United  Texas 

Tranamiaaion  Co. 
Sweetwater  Utntfes 

Board. 
Atlanta  Gas  Light  Co-.. 

Atlanta  Gas  Light  Co... 

Chattanooga  Gas  Co... 

Chattanooga  Gas  Co... 

United  Cities  Gas  Co... 

Chattanooga  Gas  Co.... 

Atlanta  Gas  Light  Co... 

City  a*  Etowa  Utilities .. 


Wisconsin  Put>iic  Service 

Co. 
Wisconsin  Power  A  Light 

Co. 
Cincinnati  Gas  and 

Electric  Ca 

West  Ohio  Gas  Co 

Michigwi  Gaa  Utilities 

Panhandto  Tradhig  Co .... 
Coastal  Gas  Marketing 

Co. 
Atlas  Gas  Mailieting.  Inc 

Northeast  Ohio  Gas 

Marketing.  Inc. 
Energy  Develciptnent 

Corp 
Stellar  Gaa  Co.- 


Panhandle  Eastern  Pipe 
LmeCo. 


09-18-91 

09-18-91 
09-18-91 
09-18-91 

08-18-91 

08-18-91 

08-18-91 
09-18-91 

0»-18-91 
08-18-91 

08-18-91 

09-18-91 

09-18-91 

09-18-91 

0»-18-91 

09-18-91 

09-18-91 

09-18-91 

09-19-91 

08-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 

0»-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 

09-19-91 
09-18-91 
09-19-91 
09-19-91 

09-18-91 

08-18-91 

09-18-91 

09-19-91 

09-18-81 


Pwt284 
subpart 


O-S 

6-S 
G-S 

B 

B 

6-S 

&-S 
C 

6-S 
6-S 

6-S 

a 

B 

B 

B 

B 

B 

B 

6-S 

6-S 

C 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

a 

6-S 
6-S 

6-S 

6-S 

6-S 

6-S 

C 


Est  mu. 
quantity' 


30,000 

16.000 

88.457 

100.000 

40.000 

50.000 

4.000 

5.810 

104.800 
20.000 

1.000 

50.000 

3.900 

3.13S 

86.957 

26.900 

89.606 

77.295 


Alt.  Y/N 


sch. 


1,151 

N 

1 

1.687 

N 

e 

50.000 

N 

80.000 

N 

250.000 

N 

50.000 

N 

200.000 

N 

200.000 

N 

100.000 

N 

100.000 

N 

12.000 

N 

400.000 

y 

400.000 

Y 

5.000 

N 

100.000 

N 

50.000 

N 

4.000 

100.000 

100.000 

25.000 

N 
N 
N 
N 

F 

10.000 

N 

40.000 

N 

200.000 

N 

80.000 

N 

154)00 

N 

F/l 
F/1 

F/1 

F/1 

F/1 

F 


Date 

com- 

inenced 


08-17-81 

08-04-91 
08-11-91 
09-02-91 

08-26-91 

08-01-81 

06-27-81 
06-01-91 

08-10-91 
07-01-81 

06-21-81 

12-01-80 

04-01-91 

04-01-91 

04-01-91 

04-01-91 

04-01-91 

04-01-01 

0O-O1-01 

09-01-01 

06-10-61 

06-03-01 

08-02-91 

09-02-91 

00-02-91 

00-02-01 

09-01-01 

00-01-91 

08-12-61 

09-01-01 

00-01-91 

09-01-01 

08-0e-01 

00-01-01 

00-01-01 
00-01-01 
00-01-01 
09-01-01 

08-01-01 

09-01-01 

0»O1-«1 

08-01-81 

06-20-«1 


11-28-81 

01-01-02 
01-08-92 


12-30-01 
12-26-91 


01-06-92 
10-28-81 

12-19-91 


03-31-05 
03-31-00 
03-31-00 
03-31-04 
03-31-04 
03-31-05 
12-29-91 
12-29-91 


Indef. 


08-31-94 

Indef. 

Indef. 


Ii 

12-29-91 

12-28-91 

12-29-91 

12-28-81 

12-28-01 

12-28-01 

Indaf. 


Oockal 
Numtar' 


ST91-104S7 

STB1-104S6 
ST91 -10458 

ST91-10460 
ST91-10461 

ST91-10462 

ST91 -10463 

ST91-10464 

ST91-10465 

ST9I-10466 

ST91-10467 

ST91 -10468 

ST91-10469 

ST91-10470 
ST91-10471 

ST91- 10472 
ST91 -10473 
ST9I-10474 

ST91-10475 
ST91-10476 

ST91 -10477 

ST91-1047e 
ST91-10479 
ST91-10480 
ST91-104ei 
ST91-10482 
ST91-10483 

ST91-10484 

ST91 -10485 
ST91-10486 

ST91-10487 

ST91-104e6 

ST91-10489 
ST91-10490 

ST91-10491 

ST91-10492 

ST91-10493 
ST91-10494 
ST91-10495 
ST91-10496 
ST91-10497 

ST91-10498 

ST91-10499 

ST91-10500 

ST91-10501 

ST91-10502 

ST91-10503 
ST91 -10504 

ST91-10505 


Tranaportar/satar 


Transok.  tnc.. 


B  Paso  Natural  Gas  Co. 
Tenr)essee  Gas  Pipeline 

Irtc. 
ArMa  Energy  Resources 
ColumtM&as 

Transmission  Co. 
Columbia  6as 

Tranamission  Ca 
Florida  6as 

Transmission  Co. 
Florida  6as 

Transmission  Co. 
Florida  Oaa 

Transmission  Co. 
Transcontinental  6as 

P/LCorp. 
Transcontinental  6as 

P/LCorp. 
Tranecontinental  6as 

P/LCorp. 
Transcontinental  6as 

P/LCorp. 

TrunUine  6aa  Co 

Tfunkline  6as  Co 


Trunkline  Gas  Co.. 
Trunkline  Gas  Co.. 
Trunkline  Gas  Co« 


Redpienl 


Natural  6as  P/L  Co.  of 

America 

Cmex  Energy.  Inc 

City  of  WoodvHIe _.... 

Premier  6as  Co 

GASCO.  Inc 

6ASCO,  Inc. 


City  of  Lakeland 

Lake  Apopka  Natural 

6asDistrict 
City  Gas  Co.  of  Florida.. 

City  ol  Bessemer  City... 


Blacksburg  Natural  Gas 

System. 
Qty  of  DartvMle 


Trurikline  Gas  Co 

Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Valero  Transmission.  LP 
TransTexas  Pipeline  Co.. 
United  Gas  Pipe  Line  Co. 

ANR  Pipe)ir»e  Co 

ANR  P^bne  Co 

ANR  Pipeline  Co 


Eastern  Shore  Natural 

Gas  Co. 

Indiana  Gaa  Co 

Torch  Energy  Marketing. 

Inc. 

Indiana  Gas  Co 

Indiana  Gas  Co 

Commonwealth  Gas  Co.. 

etal. 

Indiana  Gas  Co 

Westvaco  Corp 


ANR  Pipeline  Co.. 


ANR  Pipeline  Co „ , 

Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Northwest  Pipeline  Corp . 
FkXKjaGas 

Transmission  Co. 
Transcontinental  Gas  P/ 

LCorp. 
Tranacontinental  Gas  P/ 

LCorp. 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Une  Co 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Line  Co. 

Unit^Cas  Pipe  Line  Co. 

United  6as>ipe  Une  Co. 

Delhi  Gas  Pipeline  Corp.. 

Delhi  Gas  Pipeline  Corp.. 

Delhi  Gas  Pipeline  Corp.. 

Red  River  Pipeline 

El  Paso  Natural  Gas  Co.... 


Texas  Eastern 

Transmission  Corp. 
El  Paso  Natural  Gas  Co.. 
El  Paso  Natural  Gas  Co.. 

Prior  Intrastate  Corp 

River  Trading  Co 

Stall*  Gas  Co 

Northern  States  Power 

Co  Wisconsin. 
S.  Indiana  Gas  A  Electric 

Co. 
hkxthem  Illinois  Gas  Co.. 
Enron  6as  Marketing. 

Inc. 
Seward  County  Gas  Co ... 

Coastal  Gas  Marketing 

Co. 
El  Paso  Natural  Gas  Co... 
Peoples  Gas  System,  Inc 


Mitchell  Marketing  Co.. 


Transco  Energy 

Marketing  Co. 

Stellar  Gas  Co 

American  Pipeline  Co 

Mobil  Natural  Gas  Inc .... 

Centran  Corp 

Alkla  Energy  Mwkaling 

Co. 
Equitat>le  Reeources 

MartiatingCo 
PennzoH  Gas  Marttetvig 

Co. 


ANR  Pipeline  Co.. 


Co. 
Panhandle  Eastern 

Pipelir>e  Co. 
Panhandle  Eastern 

Pipeline  Co. 
El  Paso  Natural  Gas  Co... 
Valero  Industnal  Gas. 

LP. 
Interstate  Gas 

Marketing.  Inc 


Pwt284 
subpart 


09-18-91 

09-20-91 
09-20-91 

08-20-91 
09-20-91 

09-20-91 

09-20-91 

09-20-91 

09-20-91 

09-20-91 

09-20-91 

09-20-91 

09-20-91 

09-20-91 
09-20-91 

09-20-91 
09-20-91 
09-20-91 

09-20-91 
09-20-91 

09-20-91 

09-20-91 
09-20-91 
08-20-81 
09-23-91 
08-23-91 
09-23-91 

09-23-91 

09-23-91 
09-23-91 

09-23-91 

09-23-91 

09-23-91 
09-23-91 

09-23-91 

08-23-91 

08-23-81 
00-23-01 
00-23-01 
09-23-91 
09-23-91 


6-S 

B 

6-« 
6-S 

6-S 

6-S 

6-S 

6-S 

a 

B 

B 

B 

B 
6-S 

a 

B 

a 
a 

6-S 


09-23-91 

09-23-91 

09-24-91 

09-24-01 

08-24-81 

08-24-81 
08-24-01 

00-24-01 


C 

C 

6-S 

6-S 

6-S 

B 

B 

B 
6-S 

B 

6-S 

B 
8 

8 

6-S 

6-S 

6-S 
6-S 
6-S 
6-S 


6-S 

6-S 

C 

C 

C 

C 
6-S 

6-S 


Est  max. 
quantlty> 


20.000 

62.400 
^500 

60.000 
5.000 

5.000 

4.208 

2,165 

600 

1,000 

1.250 

12.000 

16.000 

20.000 
5.000 

1.000 
2.500 

125.000 

1.050 
7.000 

3.200.000 

5.250 

5.250 

524.000 

75.000 

50.000 

35,622 

100.000 

100,000 
50.000 

ISO 

100,000 

16.000 
4.395 

50.000 

2.500.000 

524,000 

1.572 

52.400 

20,960 

209,600 


Afl.  Y/N 


Y 

N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

Y 

Y 
N 

N 
N 
Y 

N 
N 


N 
N 

N 

N 

N 
N 

N 

N 

N 
N 
N 
N 
N 


262,000 
209,600 

2,000 

5.000 

5,000 

50,000 
206,000 

240.000 


Rale 
sch. 


F 
F/1 

F 
F 
F" 
F 


Data 

conv 


Protected 


06-23-01 

06-38-81 
06-28-81 

06-10-81 
08-10-91 

09-16-81 

08-01-91 

09-01-91 

09-01-91 

04-01-81 

04-01-91 

04-01-91 

04-01-01 

08-01-91 
09-01-91 

08-01-91 
08-01-01 
08-01-81 

09-01-91 
08-04-91 

04-01-81 

08-05-91 
09-05-91 
08-22-91 
09-01-91 
09-01-91 
09-01-91 

08-02-91 

09-05-91 
09-01-91 

09-01-91 

09-01-91 

07-01-91 
09-01-91 

09-07-81 

08-01-91 

08-22-91 
Q9-10-91 
06-23-91 
09-10-91 
09-10-91 


12-26-91 


11-08-91 
01-06-82 

01-14-82 

12-29-01 

12-29-91 

12-29-91 

03-05-99 

03-31-05 

04-01-99 

03-31-05 

10-01-81 
10-01-81 


01-02-92 


Indef 
12-20-91 
12-28-91 
12-29-91 


Indef. 


08-10-91 

07-19-91 

08-01-81 

08-01-81 

09-03-91 

00-07-01 
00-08-01 

00-14-01 


12-30-91 

Indal. 

12-30-91 

Indef. 
Indef. 

Indef. 

11-28-91 

12-20-91 
01-06-92 
12-21-91 
01-06-82 
01-06-92 

01-06-92 

11-16-81 


Indef. 

Indef. 
01-04-82 

08-01-91 
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ST91-10S06 

ST91-10607 

ST91 -10506 
ST91-1050a 

ST91-10510 

ST91-10511 

ST91-10512 

ST91-10513 

ST91-10514 

ST91-10515 

ST91-1051S 

ST91-10517 

ST91-1061B 

ST91-10519 

ST91-10520 

ST91-10521 

ST91-10&22 

ST91 -10523 

ST91-10524 

ST91-10625 

ST91-10526 

ST91-^0527 

ST91 -10528 

ST91-10529 

ST91-10530 

ST91 -10531 

ST91-10632 

ST91-10533 

ST91 -10634 

ST91-10535 

ST91-10536 

ST91 -10537 
ST91-10538 

ST91-10539 
ST91-10540 

ST91-10541 

ST91-10542 

ST91-10543 
ST91 -10544 

ST91-10545 
ST91-10546 

ST91-10547 


ANRPIpeiineCo.. 


Cotorado  imerstata  Gm 

Co. 
HoiVmeM  Pipetint  Coip  ■ 
Unttad  Gas  Pip*  Una  Co 

Unrted  Ga*  Pipa  Una  Co 

Unitad  Gas  Pipa  Una  Co 

Enogax  Inc. 

ArWa  Enargy  Rasouroas . 

Cdumbia  Gulf 

TranamiaBion  Co. 
Columtiia  Gulf 

Trananweioo  Co. 
CotumbiaGulf 

Transmaaioo  Co. 
Columbia  Gulf 

Transmission  Co. 
Tranacontmental  Gas  P/ 

LCorp. 
Transcx>ntineotal  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCoip. 
TranscontMierTtal  Gas  P/ 

LCoip. 
Tonnaiaao  Gas  Pipoina 

Co. 
TarwMSsaaGas  PipaMna 

Ca 
Panhandte  Eastern  Pipa 

Una  Co. 
Pw»andte  Eastern  Pipa 

Una  Co. 
Birtiandte  Eastern  Pipit 

Una  Co. 
Panhandle  Eastern  Pipe 

Una  Co. 
Panhandle  Eastern  Pipe 

Una  Co. 
Partwidto  Eastern  Pipe 

Una  Co. 
Panhandte  Eastern  Pipa 

Una  Co. 
Panhandte  Eastern  Pipe 

Una  Co. 
Panhandte  Eastern  Pipe 

Una  Co. 
Panhandte  Eastern  Pipe 

Una  Co. 
Panhandte  Eastern  Pipe 

Una  Co. 
Panhandte  Eastern  Pipe 

Una  Co. 
CduinbteGulf 

CNG  Transrmssaon  Corp.. 
Natural  Gas  P/L  Co.  o( 

Amenca. 
United  Gas  Pipe  Ur>e  Co 
United  Gas  Pipe  Una  Co 

United  Gas  Pipe  Urw  Co 

Transcontmental  Gas  P/ 
LCorp 

Sea  Robtn  Pipeline  Co.... 
Sea  Robin  Pipeline  Co  ... 


Triun^  Gas  Marlieting 

Ca 
Western  Gaa 

Piocaaaora.  Ltd. 
El  Paso  Natural  Gas  Co.. 
Coastal  Gas  Marlteting 

Co. 
Enron  Gas  Marketing. 

Inc. 
ArWa  Enargy  Marlteting 

Co. 
Pwihandte  Eastern 

PIpaeia  Co. 
AiMa  Enargy  MarfcaUng 

Co. 
Eagte  Natural  Gas  Co.... 


NGC  Tranapoftabon.  Inc.. 

Adas  Gas  hterheting.  Inc . 

Amerada  Haaa  Corp. 

Entrada  Corp.. — ~- — 

Mvathon  Oil  Co 

CNG  Tranamiasion  Corp. 

Public  Servica  Electric  & 

GaaCa 
Coaat  Energy  Group.- 

NGC  Transportelian.  Inc. 

Amgaa,  Inc 

Union  Bectric  Co - 

Amgaa,  Inc  — -. — 

Amgas,  Inc 

Unigas  Energy.  Irw 

Amgaa,  Inc 

WeHsvlte  Fire  Brick  CD... 

Amgaa,  Inc   .  . .-..—. — 

Amgaa.  Inc . 

Amgaa.  Inc 

Amgas,  Inc 


aubparl 


I 


Saa  Robin  Pipeiirw  Co... 
Southern  Natural  Gas 

Co. 
El  Paso  I4atural  Gaa  Co. 


Amoco  Energy  Trading 

Corp. 
Unocal  Es^loration  Ccrp  . 

Indeck  Energy  Services ... 
l-ladson  Gaa  System,  Inc. 

OXY  USA  Inc i 

Enron  Gas  Marketing. 

Inc. 
NGC  Transportation.  Inc 

Inc 
ConaoMdatad  Edtoon  Co. 

of  NY.  tnc. 
Oryx  Gas  Marlteting  LP  . 
Columbia  Gas 

DevetepmenL 

O  &  R  Energy,  bic 

Eastex  Hydrocartxms. 

Inc. 
Hadaon  Gas  Systems. 

Iric 


09-24-91 

09-24-81 

0»-24-91 
0»-24-91 

09-24-91 

08-24-81 

06-24-81 

00-24-91 

0»n24-91 

0»n24-91 

0»-24-81 

09-24-81 

0»-a4-91 

09-24-81 

09-44-81 

09-24-91 

08-25-91 

09-25-91 

09-25-91 

Oe-25-91 

00-25-91 

09-25-91 

09-25-91 

08-25-91 

09-25-91 

09-25-91 

09-25-91 

09-25-81 

09-25-91 

09-25-91 

08-25-91 

0»-25-91 
09-25-81 

09-26-81 
09-26-61 

09-26-81 

09-26-81 

09-26-81 
09-26-81 

09-26-81 
08-26-81 

09-27-81 


6-S 

G-S 

B 
G-3 

G-S 

G-S 

C 

6-S 

6-S 

G-S 

6-S 

6-S 

6-S 

6-S 

B 

B 

6-S 

6-S 

6-S 

B 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 
G-S 

6-S 
G-S 

G-S 

B 

6-S 
G-S 

6-S 
6-S 

6-S 


EaLi 


10.000 

soooo 

15,000 
52.400 

524.000 

208.600 

50,000 

40.000 

30,000 

200,000 


AW.  Y/N 


10,000    N 


100,000 
500,000 

130,000 


361.527 
50,000 

700.000 
100 
40O 

ao 

80 

100.000 

500 

600 

45 
300 

70 
200 

3.000 

60,000 

8,350 
150,000 

234)56 
524,000 

157.200 

210.666 

100.000 
50.000 

6OJ00O 
50.000 

10.000 


N 

N 

N 

N 

V 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 
N 

N 

N 

N 
N 

N 
N 

N 


actv 


conv 


Projected 


08-01-81 

06-17-81 

07-01-81 
08-01-81 

06-28-81 

00-11-81 

08-06-81 

09-12-61 

08-0e-«1 

06-01-01 

08-1S-61 

06-14-01 

06-01-61 

0»-01-81 

06-02-81 

04-01^1 

06-17-81 

09-23-61 

06-01-61 

06-01-81 

06-01-81 

06-01-81 

06-01-81 

08-01-61 

06-01-81 

06-01-81 

09-01-81 

09-01-81 

06-01-81 

08-01-81 

06-01-81 

06-01-81 
08-27-81 

08-13-81 
06-16-61 

06-16-61 

04-01-61 

08-04-61 
08-05-81 

06-01-61 
06-31-61 

06-11-81 


12-26-81 

12-15-81 

01-01-64 
12-30^1 

12-27^1 

01-06-02 


01-11-62 

12-30-61 

12-26-61 

01-12-62 

01-11-62 

07-31-62 

08-30-91 

07-31-06 

10-31-05 

12-15-91 

01-21-02 

12-30-81 

10-01-81 

12-30-81 

12-30-81 

12-30-81 

12-30-81 

12-30-81 

12-30-81 

12-30-81 

12-^0-81 

12-30-81 

12-30-81 

12-26-61 

01-28-82 
12-25-81 

01-11-82 
01-14-62 

01-16-02 

03-31-06 

01-02-62 
01-03-02 

12-30-61 
12-29-81 

06-04-92 


ST91- 

ST81 -10648 
•ST81-10550 

8T81 -10851 
ST81-10552 
ST81-10553 

ST81-10354 

ST81 -10556 

ST91-105S6 

ST91-10S67 

ST01-10S58 

ST81-10S58 

8T91-106a0 

ST91-10Sei 

ST91-10M2 

ST91 -106*3 

ST91 -106*4 

ST91 -106*5 

ST91-105** 

ST91-106*7 

ST91-t06«8 

ST01-t06«8 

ST81-tOi70 

ST81-I0S71 

ST81-I0672 

8T91-t0673 

ST01 -10674 

ST81 -10675 

ST81-t0676 

ST81-I0677 

ST81-40678 
ST91-10578 
ST81-t06*0 
ST81-10581 
8T81-I0*a2 

ST81-«0883 

ST81-t0684 
8T81-10685 

ST81-10686 

ST81-10687 

ST81-10668 

ST81-10Se8 

8181-10600 

iiT81-10681 


Natural  Gaa  Oa. 

B  Paao  MahnI  Gas  Oo.. 
ArWa  Enargy  Raaourcaa. 

0M6  TVanaailsalon  Co  ... 
0N6  Tranamisaion  Co... 
Naiurri  6aa  P/L  Co.  Of 


NMum  6aa  P/L  Co.  tf 
lea. 
6aa  P/L  Co.  of 


Naknl  6aa  P/L  Co.  of 

AfVMrtcA. 
NMnri  Git  P/L  Ca  of 

Ansrtcft. 
WMMoo  BmIr  Int6r.  P/L 

Co. 
MflHakMBaain  Inter.  PA 

Ca 
WMWow  Baam  Inter.  PA. 

Ca 
WMston  Baain  Inter.  P/L 

Ca 
Tarwaiaaa  Gas  PipeHaa 

Co. 

QaaPipellM 


K  N  Enargy,  Inc 

KNEiwgy.Inc 

K  N  Enargy,  Inc 

TianawiiOaaPlpalaa 

Ca 

MMMaMGaaPlpallna 
.     Co. 
ONQ  Tiacwraliabn  Co— 
NatuM  Oaa  PA.€a.  o( 


Nakral  6aa  P/L  Co.  of 

Afitarlca. 
Panhandte  Eastern  Pipa 

UnaCa 
Panhandte  Eaatem  Pipa 

UnaCa 
Panhandte  Eaatem  Pipa 

UnaCa 
Panhandte  Eastern  Pipe 

UnaCa 

I     UnaCa 


Amarlean  Caudal  Gaa 

Landwifc  Qas  Corp 

Standw*  6ai  Mwfcaling 

Co. 
PhHNpaGMPIprilnaCo... 
Norther*  Natural  6as  Co. 
Vatero  Tranamlaaion,  LP . 

Antham  Enargy  Go .._.».. 

ReynoldB  PIpaHna 

Sytlamt,  Inc. 
Midcon  Martieting  Co*).... 

Poiaria  Corp 


Aquta  Enargy  Marfcaling 

Corp. 
South  Oakote  Suta 

Caoiant  Plant. 
Waatam  6as  Raaouroaa, 

mc. 
RaMxw  6a8  Co 

Valley  6m  Co 

Commonwaaiih  6aB  Co... 

PartnayWaate  6aa  * 

Water  Ca 
ConaoMate*  Edteon  Co. 

NY.  tec. 
Cantran  Corp  ,,, „ 


Oatefaad 


Aocaas  Enaigv  Coip- 
EqultaMa  6aa  Co 


Soulham  Gonnacticul 

6aaCo. 
Angaa,  Inc 


A.E.8latey 

Manufacturing  Ca 
VW^aaff 


VWagaatOvanon 

AppateBNaa  Qm  Salaa 

VBaga  af  OhnHan 

CNGPR)*aelMCo 


Cabot  OIAOm 

MarkaUng  Corp. 

r^apNOHyOaip 


K  N  6as  ManMdng.  tec . 


SifvtOMit  Inc. 
Enerar  Utekaaag 

Exchinos*  Inc. 
ANR  PIpalkM  Co. 


0«p 

AicadtenCoip 

City  of  Auburn 

CMy  of  White  Hai— 
Umoorp  Unitad.  Inc 
Appalachian  6aB 


06-^-01 

06-27-81 
06-27-81 

06-C7-61 
09-27-61 
08-27-81 

06-27-81 

06-27-81 

06-27-81 

00-27-81 

08-27-81 

08-27-81 

08-27-81 

08-27-81 

08-27-81 

06-27-81 

06-27-81 

06-27-81 

08-27-61 

0*^-61 

06^27-61 

06-27-81 

06-27-81 

06-C7-81 

06-^-61 

0*-<7-61 

06-27-61 

0»«-81 

0^.27-81 

06-27-81 


06-26-81 

a*-aB-*i 

06-26-81 


aB-a6-*t 

06^26-6] 
It 


06-26-61 
08-27-81 
06-27-61 
06-27-61 
06-27-81 
Ofr-27-81 


Rm(2*4 


6-S 

6-S 

6-S 

C 

G 

• 

O-S 

G-S 

6-S 

6-S 

6-S 

B 

Q-S 

6-S 

a 

8 
8 
8 

a-s 

6-8 

a 

8 
6-S 

6-S 

8 

6-8 

e-8 

6-8 

6-S 

6-8 

8 
6-S 

a« 

6-S 


6-8 

C 

«-8 

6-8 
6-S 
6-S 
6-S 
6-S 
6-8 


Est  max. 

My 

quanttty 

Aff.  Y/W 

90.000 

N 

1 

10.000 

N 

108,608 

1.«*0 

190.000 

N 
N 
N 

! 

50,000 

n 

4,000 

N 

100,000 

N 

500.000 

N 

277,000 

N 

438 

N 

211740 

N 

88.751 

N 

500.000 

N 

500,000 

H 

500.000 

N 

500,000 

N 

16.874 

N 

SOOMO 

M 

500XM0 

N 

600.000 

M 

100 

N 

a.000 

N 

1.550 

N 

1.890 

N 

2.500 

M 

1.650 

N 

20,000 

N 

20j006 

N 

Iilli 

N 
M 
N 
N 
M 

F/ 

7,006 

N 

tjOOO 
8*8** 

N 
M 

46,600 

H 

2.100 

H 

2,200 

H 

15,000 

N 

1,500 

N 

1,625 

N 

aeh. 


m^-m 


tarminabon 


05-24^82 


«8-91-*1 

06-01-61 

oo-se-ei 

Mat. 
indaf. 
In^if. 

0*-*1-*1 

12-30-81 

«6-ei-6i 

12-30-81 

0641-81 

12-30-81 

0*41-81 

12-30-81 

0*-01-*1 

06-91-83 

08-01-8] 

06-31-62 

08-01-81 

0641-63 

06-2641 

06-31-82 

06-24-61 

indat 

08-2441 

InM. 

0»-24-61 

Mai. 

0*44-61 

Inial 

0*4146 

12-30-88 

06-2441 

01-22-62 

06-24-61 

ln*aL 

0*4441 

InM. 

0*4141 

12-2041 

Q*41-*1 

12-2*41 

0*41-*1 

01-07-62 

0*4«-*1 

12-2641 

0*4*41 

0V47-62 

e*4«-*i 

12-3641 

0*41-*« 

124041 

0*-«*41 

084141 
0641-*1 
064141 

o*4i-n 

08-1*-62 
12-2841 
12-2*41 
12-2841 
11-2841 

«*4t-ei 

12-9041 

0*^41 
0*4*41 

124*41 

«*4«-*1 

12-3*41 

0*41-01 

12-3041 

0*-1t4< 

61-1*42 

00-1041 

01-06-82 

0*4141 

12-9041 

00-1241 

01-10-62 
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OocfcM 

Numbori 

Transporter/seNer 

neapieni 

Data  Mad 

Pwt2S4 
WbiMrt 

EaitTiax. 
dally 

AltY/N 

Rale 
•ch. 

III 

^    -  1  -  _>- J 

WOfJCTJO 
tSflTHnSllOA 

data 

ST91-10582 

City  ol  Winchester ....™-.... 

09-27-91 

Q^ 

1.450 

N 

09-12-91 

12-30-81 

ST91-10S93 

ST91-10594 
ST91-10595 

UntCa 

Panhandto  EMtem  Pip« 

UmCo. 
IMM  Gas  Pipe  Line  Co.. 
UnNadGasPipebnaCo.. 

Arr^gM,  ^ 

09-27-81 

G-S 

130 

N 

09-01-91 

12-30-81 

09-27-91 

G-S 

488.629 

N 

09-18-81 

01-14-81 

Awocialad  kiaaalata 

09-27-91 

G-S 

209.600 

N 

09-12-91 

01-10-82 

PIpainaCa 

ST91-10596 

UniiadGasPipaUnaCo.. 

09-27-91 

C 

6,100 

N 

09-01-91     moai. 

ST91 -10597 

Arkia  Energy  Rasourcaa... 

Onion  Natural  Gaa  Co.. — 

09-27-91 

G-S 

1.000 

N 

09-01-91 

12-29-81 

STai-1059e 

ArUa  Energy  Reaourcea ... 

Delhi  Gaa  Pipelina  Corp.... 

09-27-91 

B 

150.000 

N 

09-01-91 

tndal. 

ST91-10599 

Amgas,  mc 

09-27-91 

O-S 

600 

N 

09-01-91 

12-30-81 

UwCo. 

ST91-10600 

Amgaa.  Inc — 

0»-27-91 

o-s 

80 

N 

09-01-91 

12-30-81 

LinaCa 

ST91-10e01 

Florida  Gaa 
Transmission  Ca 

Endavco  Oil  and  Qaa  Co.. 

09-27-91 

G-S 

50.000 

N 

09-05-91 

01-01-82 

STgi-10602 

Northern  Natural  Gaa  Co.. 

Teco  Qaa  MaritaOng  Co.-. 

09-27-91 

G-S 

150.000 

N 

F/l 

09-10-91 

01-08-92 

ST91 -10603 

Northam  Natural  Gaa  Co.. 

09-27-91 

G-S 

15.000 

N 

F/l 

09-07-91 

01-06-82 

ST91-10eO4 

OaM  Gas  Pipelina  Corp.... 

Panhandto  Eastern 
PipaineCo. 

09-30-91 

C 

10.000 

N 

09-01-91 

Indef. 

STgi-io60s 

OeM  Gas  Pipakna  Corp.... 

ArkIa  Energy  Resources... 

09-30-91 

C 

30.000 

N 

09-02-91 

mde(. 

ST91-10606 

Delhi  Gas  Pipelina  Corp.... 

United  Gas  Pipelina  Co 

09-30-91 

C 

10.000 

N 

10 

09-01-01 

mda(. 

ST91-10e07 

Lone  Star  Gas  Co 

a  Paso  Natural  Gaa  Co.... 

09-30-91 

C 

100.000 

N 

06-21-81 

mda(. 

ST91 -10808 

Nature  Gas  P/L  Ca  o( 

09-30-91 

C 

1.550 

N 

09-01-01 

Indsf. 

ST91-10609 

Northern  Natural  Gas  Co.. 

OboiaCorp _     . —  .. 

09-30-91 

Q-S 

100,000 

N 

F/l 

09-01-01 

12-30-01 

ST91-10610 

Nature  Gas  P/L  Co.  o< 
America. 

Vesta  Energy  Co 

0»-30-91 

O-S 

10.000 

N 

09-01-91 

12-30-81 

ST91-10611 

Nature  Gas  P/L  Co.  01 
America. 

North  Canadian 
Marketing  Corp. 

09-30-91 

O-S 

150.000 

N 

09-01-91 

12-30-81 

ST91-10612 

Natim  Gas  P/L  Co.  of 

America. 

Nipaco  Energy  Trading 
Co. 

09-30-91 

O-S 

25.000 

N 

09-01-91 

12-30-81 

ST91-10813 

Nature  Gas  P/L  Co.  ot 

America. 

Centennial  Natural  Gas 
Corp. 

00-30-01 

O-S 

300,000 

N 

09-01-81 

12-30-81 

ST91-10614 

MMMippi  R)v«r  Trana. 

UxMana  Intrastate  Gas 

09-30-91 

B 

25.000 

y 

09-01-81 

mdef. 

ST91-10615 

Con>- 

MtaaMppi  River  Trans. 

Corp. 
EntradeCorp- 

09-30-91 

G-S 

50.000 

N 

09-07-91 

01-05-82 

ST91-10616 

Mississippi  Rivar  Trans. 
Corp. 

MlilliiippI  River  Trans. 

Oty  o»  Red  Bud. 

09-30-91 

O-S 

810 

N 

09-16-91 

01-14-92 

ST91-10617 

Arfcia  Energy  Marketing 

09-30-91 

G-S 

350 

N 

09-01-91 

12-30-91 

Corp. 

Ca 

ST91-106ie 

Transcontinental  Gas 
P/L  Corp. 

End  Users  S«4>ply 
System,  Inc. 

09-30-91 

Q-S 

40.000 

N 

' 

09-03-91 

12-31-91 

ST91-10619 

Transcontinental  Gas 
P/L  Corp. 

GasOistha 

09-30-91 

B 

1.352 

N 

F 

04-01-91 

12-31-81 

ST91-10620 

Truntdine  Gas  Co 

Texaco  Gaa  Mtfkating. 

mc. 

Chevron  U.S.A.  )nc „ 

09-30-91 

O-S 

25.000 

N 

1 

06-27-01 

12-25-81 

ST91-10621 

Ttur*tine  Gas  Co 

09-30-91 

O-S 

50,000 

N 

06-30-91 

12-28-81 

ST91-10622 

TrunUine  Gas  Co 

CNQ  Producing  Co 

09-30-91 

O-S 

20.000 

N 

09-01-91 

12-30-91 

ST91-10623 

Trunidine  Gas  Co    

Nature  Gaa 
Ciearinghouae,  Inc. 

09-30-91 

O-S 

50.000 

N 

09-01-91 

12-30-91 

ST91-10624 

Eriermax.  Division  o( 
Nuham,  Irxx 

09-30-91 

G-S 

100.000 

N 

09-01-91 

1f-30-91 

ST91-10625 

TrunWine  Gas  Co 

Enermax,  Divsion  o( 
Nokem,  Inc. 

09-30-91 

O-S 

50.000 

N 

09-01-91 

'2-30-91 

ST91-10826 

Panhandle  Eastern  Pipe 
UneCa 

Oty  o«  Gfuver 

09-30-91 

O-S 

1,000 

N 

09-01-91 

12-30-01 

ST91 -10627 

Tennessee  Gas  Pipeline 
Co. 

Energy  Marketing 
Exchange.  kK. 

09-30-91 

O-S 

200.000 

N 

09-23-91 

01-21-91 

ST91-10628 

Terwtessee  Gas  Pipeline 
Co. 

Co. 
Tenrwssee  Gas  Pipeline 
Ca 

Mobi  Natural  Gas,  tow  — 

09-30-91 

O-S 

100.000 

N 

09-01-91 

12-30-91 

ST91 -10629 

MobH  Nature  Gas.  mc 

00-30-91 

G-S 

100.000 

N 

08-28-91 

12-26-91 

ST91-10630 

Transco  Gas  Pipelina  Co. 

09-30-91 

O-S 

225.000 

N 

09-01-91 

12-30-91 

•Transportationsefvicecofivertedlromauttxxityunder  18  CFR  284  106.  subpart  B.  to  authority  under  18  CFR284.223(F)(n.  subpart  0-8.      .,.._, 
»  Notice  o«  transactions  does  not  constrtute  a  detormmatjon  that  filings  comply  with  commission  regulations  in  accordance  with  order  no.  436  (final  rule  and  notica 
requesting  sufiplementai  comments.  50  FR  42.372.  10/10/85). 

~  '      '1  maximum  daily  volumes  includes  volumes  reporied  by  the  filing  company  in  MMBTU.  MCF  artd  DT. 


|FR  Doc.  ffl-28186  Filed  11-22-91:  8:45  am) 
BHJJNQ  COOC  t717-01-M 


Regitlw  /  Vol  S6.  No.  227  /  Monday.  November  25.  IWl  /  Notices 9Q263 


rm-0t01-000  Throt«h 

1 


Panhandto  Eaatam  np«  Une  Co;  S«H- 
Implementing  Trantactfona 

November  U.  tSU. 

Take  notic*  that  tb«  following 
transactioin  have  been  reported  to  the 
Commisskm  as  beiqg  implemented 
pursuant  to  part  284  of  fte  Commission's 
regulatioBS,  aectioas  811  and  312  of  the 
Natural  G«s  Policy  Act  of  1978  (NGPA) 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.* 

The  "Recipient"  column  in  the 
following  table  indicatea  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "part  284  subpart"  column  in  the 
following  table  indicates  the  type  of 
transactioR. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  at  a  local  distribution 
company  pucsuant  to  {  284.102  of  the 


■  Notioa  of  a  tfanaaction  does  not  contStule  a 
datenaiaatlaa  that  Iba  tanu  and  conditions  of  the 
proposed  serrice  will  be  approved  or  that  the 
noticed  Otk^  la  In  eon^iaKa  with  the 
Commission's  ragalatkins. 


Comaussion's  regulations  and  section 
31t(aUl)ofdiaNGPA. 

A'X"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  kKal  distribution 
oeapany  served  by  aa  iBterstate 
pipeline  pursuant  to  1 284.122  of  the 
Gaoanission's  regukition  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
aerved  by  an  interstate  pipeline 
pursuant  to  I  284.142  of  the 
CoBunission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
peiaon  may  file  a  complaint  concerning 
eodi  sales  pursuant  to  1 284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
Mtastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pnrsoant  to  i  284.163  of  the 
Coffimission's  regulations  and  section 
312  of  the  NGPA. 

A 't}"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  cf  another 
interstate  pipeline  pursuant  to  S  284.222 
and  a  blanket  certificate  issued  under 
1 284.221  of  the  Commission's 
regtdations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of  shippers 


other  than  interstate  pipelines  pursuant 
to  S  284.223  aad  8  blanket  certincate 
issued  under  S  284.221  of  the 
Commission's  regulations. 

A  -G-LT'  or  "G-LS"  Indicates 
tranqxxrtatioD.  sales  or  assignments  by 
a  local  distrtbotion  cofapany  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
1 284.224  of  tbe  Conmiasion's 
regolations. 

A  "G-ffr  or  "G-HS"  indicates 
transportation,  sales  or  aasi^iments  by 
a  Mnshaw  Pipeline  ptuvaant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Coomistion's 
regulations. 

A 1C"  indicates  traaaportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  puBSMaat 
to  1 284.303  of  the  Conuaission's 
regulations. 

A  "K-S"  indicales  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  {  284.303  of  the 
Commission's  regulations. 
Lois  D.  CssImU, 
Secretary. 


Rett  284 
aubpart 

Est  max. 

0«e 

Ptolactad 

DochalNo.*   , 

Tranaportar/aaOar 

^  -  -■  ■ '    . 
riacipiam 

DateSM 

dally 
quantity* 

Aff.Y/N 

achedule 

menced 

data 

ST92-O00t 

f^nhandh  Eastern  Pipe 

EnamvK,  Okr.  of  Nukam, 

10-01-81 

G-S 

30,000 

M 

1 

00-02-61 

12-31-81 

UaaOo. 

mc 

1 

ST92-0002 

FkxMaOaa 
Trtawaaiion  Co. 

CttyolLakalMd^ 

10-01-81 

O-S 

19.000 

N 

F 

1 

08-18-81 

01-25-91 

ST92-0003 

ANRApalnaCo 

TPCP|pakw.aic 

10-01-81 

a 

100;800 

N 

1 

08-06-81 

IfxM. 

ST92-0004        J 

Colorado  mtarstata  Gas 

Texaco  Qaa  Markattnft 

10-01-81 

G-S 

100.000 

N 

09-01-91 

12-30-81 

Ca 

mc. 

i 

ST92-OO0S 

Colorado  mtarstata  Gaa 

Ca 
TMUsaarPlp«ineOa-.. 

Wastar  MafkaSng  Co 

10-01-01 

G-S 

25,000 

N 

1                ' 

09-01-91 

12-30-81 

ST92-000i 

Enron  Martaaa^  mc 

10-01-81 

&« 

85,008 

N 

F 

ee-01-81 

12-30-81 

ST92-e807 

9ilnQwy  PlpiHns  Co  ....•«.. 

Nonadi  Eaa«rCorp 

10-01-81 

K-S 

15,000 

N 

J 

08.S9-8I 

12-30-81 

ST92-eooa 

SHngny  Ap^Mw  Co  ....*... 

OlympleFartBCa.™     ._ 

10-01-81 

K-S 

50.000 

N 

1 

09-aa-8t 

12-30-81 

ST02-0009 

NaMOM  P/L  Co.  aH 

MandSlaeiCo . 

10-01-tl 

Q-S 

laoeo 

fi 

F 

ea-ot-ei 

12-30-81 

ST92-0010 

rWurrtOaa  P/L  Co.  oH 

AfMViciL 

OusntMKi  ChHHiofll  Cofp... 

10-01-81 

«-« 

8.800 

N 

F 

e»-oi-8i 

12-30-ei 

ST92-0011 

Natural  Gaa  F/L  Co.  of 

Moanca. 

North  CmKtan 
Marketing. 

10-01-81 

B 

150.000 

N 

1 

08-01-11 

mdef. 

ST92-0012 

Natural  Oaa  P/L  Co.  ol 

Southern  CeWomla  Gaa 
Co. 

10-01-81 

8 

200,000 

N 

1 

o»-ei-«i 

Indef. 

ST92-0Ot3 

Groat  Lakaa  Gas  Trana. 

LP. 
Lowiaiana  Reaourcas  Co.. 

Thumph  Gas  Mwketinf .... 

10-01-81 

O-S 

200.000 

N 

' 

08-01-81 

12-29-91 

ST92-0ai4 

Texaa  Qaa  T«anamisalon 

10-01-81 

c 

200,000 

n 

i 

e»-f7-ei 

mdef. 

Corp. 

ST92-00tS 

Loulaiana  Raaourcaa  Co.. 

Tenneeaae  Get  PIpeNne 

Ca 
ANRnHSaeCD.    ...       . 

10-01-81 

c 

200,000 

n 

1 

08-27-81 

indet. 

ST92-oaie 

UMiaiarM  Oaaourcai  Co... 

10^-81 

c 

aoo.000 

M 

1 

ea^-81 

mdel. 

ST92-0017 

Loulaiana  naaourcoi  Co-. 

TrunMme  Gaa  Co... 

10-01-81 

c 

200.000 

N 

1 

Oa-27-81 

Indef. 

ST92-eoie 

Lowiaiana  tlaaourcaa  Gs-. 

UniiadQasFlpeLineCo.. 

lo^ei-ei 

c 

Toojaao 

M 

1 

m^-*t 

mdel 

ST92-0019 

loulaiana  Raaourcaa  Co- 

Southern  Natural  Qaa 

10-01-81 

c 

200.000 

N 

1 

oa^-ei 

mdef. 

MartMttigOa 

' 

ST92-0020 

Loulaiana  Raaourcaa  Co-. 

Transoortinental  Gas  P/ 

10-01-81 

c 

200.000 

N 

1 

a»-z7-ei 

mdel. 

LCoip. 

I 

ST92-002t 

LouWana  Raaourcaa  Co... 

Stingray  PipeiM  Co..     _. 

1041-«1 

c 

200,000 

N 

1               1 

«8-2r^i 

mdef. 
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DodwiMa' 

Tnniportar/Mlsr 

Raciplanl 

Data  Mad 

P«t284 
subpart 

Est  max. 
quantiey* 

Afl.  Y/N 

Rata 

Dais 

OOIIW 

nMoottd 

ptOHCWO 

Mm 

ST92-0022 

Louiaiana  Rasources  Co... 

\Mimmw  naaourcai  Co- 

Louisiana  Resourcas  Co... 
Loumana  Reeources  Co... 

Louiaiana  Rasourcas  Co... 
VMMm  Natural  Gas  Co.. 
VMMvna  Natural  Gas  Co.. 

Columbia  QuH 

10-01-01 

10-01-91 
10-01-91 
10-01-01 

10-01-01 
10-01-01 
10-01-91 

C 

C 
C 

c 

c 

o-s 

o-s 

200.000 

200.0DO 

50.000 

200,000 

200.000 

4a300 

125.000 

N 

N 
N 
N 

N 
N 
N 

1 

09-27-91 

09-27-01 
09-27-91 
09-27-91 

00-27-01 
09-01-91 
09-01-01 

Indst. 

ST92-0023 
ST92-0024 
ST92-0025 

ST92-0026 
ST92-0027 
ST92-002e 

Trarwniasion  Ca 
Sabina  Pipe  Una  Co 

Texaa  Eastern 

Tranamisaion  Ca 
Saa  Robin  Pipeline  Co.__ 

Obola  Corp . 

Tenaska  Marketing 

Venluraa. 
PhiHipa  Gas  Pipeiina  Co-. 
ANR  Pipeiina  Co 

IncM. 
Indal. 
mdal. 

Indat 

12-29-91 

12-20-01 

ST92-0029 

10-01-01 
10-01-01 

C 
Q 

2.000 
1.000 

N 
N 

0041-01 
0»41-01 

bxM. 

ST92-0030 

Waiiam  Transmisaion 

Mat. 

ST92-0031 

Corp. 
AfWa  Ertargy  Resourcaa ... 

Louiaiana  Intrastala  Q«( 

Corp. 
Chevron  U.S>..  mc.    — 
AUas  Gas  MartiaUng.  Inc .. 

10-01-01 

B 

25.000 

Y 

09-01-01 

11-01-02 

ST92-0032 
ST92-0O33 

AfWa  Energy  Resources ... 
Tannasaaa  Gas  Pipeiina 

Co. 
Tannesaea  Gas  Pipeiina 

10-01-01 
10-01-91 

a-8 

G-S 

15000 
20,000 

N 

06-12-91 
09-05-91 

12-11-01 
01-03-92 

10-01-91 

B 

250.000 

Y 

09-30-91 

mdal. 

ST92-O034 

CNQ  TrartanMsnn  uirp  ... 

ST92-0035 

Ca 
Tennessee  Gas  Pipeline 

Co. 
Tarmesaee  Gas  Pipeiina 

Co. 
Tennessee  Gas  Pipeline 

Ca 
Tennessee  Gas  Pipeiina 

Co. 
Tenrteasee  Gas  Pipeline 

B«hop  Pipeline  Corp 

10-01-01 

6-S 

50.000 

N 

09-01-91 

12-30-01 

ST92-0036 

Catamount  Natural  Gaa. 

kic 
Teias  Hy«lrocartx>n  Go — 

10-01-91 

6-S 

102.600 

N 

09-01-91 

12-30-01 

ST92-0037 

10-01-91 

G-S 

125.600 

N 

09-01-91 

12-30-91 

ST92-O038 

Meridian  Oil  Inc...- 

10-01-01 

G-S 

200.000 

N 

09-01-91 

12-30-91 

ST92-0039 

Catamount  Natural  Gas, 

10-01-91 

Q-S 

20.000 

N 

09-02-91 

12-31-91 

ST92-0040 

Ca 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipefine 

Co. 
Tennessee  Gas  P^eltne 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeiina 

Ca 
Tennessee  Gas  Pipeline 

Co. 
TrunMne  Gas  Co 

TrunWine  Gas  Co 

TrunWine  Gas  Co 

Conoco.  Nx: - 

10-01-91 

Q-S 

696.488 

N 

09-06-91 

01-06-92 

ST92-0041 

Coastal  Gas  Marttadng 

Co. 
Chevron  U.S.A..  Inc 

10-01-91 

G-S 

300.000 

N 

' 

00-01-91 

12-30-91 

ST92-0042 

10-01-91 

G-S 

450.000 

N 

09-01-91 

12-30-91 

ST92-0043 
ST92-0044 

Columbia  Gas 

Dairalopmant  Corp. 
Mississippi  Fuel  Co...- 

10-01-91 
10^1-01 

Q-S 

8 

50.000 
1.000 

N 
N 

09-02-91 
09-01-91 

12-31-91 
hidef. 

ST92-0045 

Conoco  lr»c .     — 

10-01-01 

G-S 

21^175 

N 

09-01-91 

12-30-91 

ST92-0046 
ST92-0047 

ST92-0048 
ST92-0049 

Stellw  Gas  Co 

Peoples  Gas  Light  and 

Coke  Co. 

Mega  Natural  Gas  Co 

Hadson  Gas  Systems, 

Inc, 
Louisiana  Intrastate  Gas 

Corp. 

Exxon  Corp 

Peoples  Natural  Gaa  Co... 

Chevron  U  S.A.,  Inc 

VfKKjat  Co           . 

.    10-02-91 
10-02-91 

10-02-91 
10-02-91 

G-S 

B 

G-S 
G-S 

20.000 
20,000 

100.000 
75.000 

N 

N 

N 
N 

09-04-91 
09-06-91 

09-06-91 
09-06-91 

01-02-92 
Indef. 

01-04-92 
01-04-92 

ST92-0050 

TfunttlKia  Gas  Co 

10-02-91 

B 

100.000 

N 

09-05-91 

Indef. 

ST92-0051 
ST92-0054 
ST92-0055 
ST92-0056 

TrunWine  Gas  Co.- - 

Northern  Natknri  Gas  Co.. 

Ovorttvust  Pipeitf>e  Co 

TrMUazar  Pipelna  Co 

FnogsK  Iik 

10-02-91 
10-03-91 
10-04-91 
10-04-91 
10-03-91 
10-03-91 
10-03-91 
10-03-91 

10-03-91 

10-03-91 

G-S 

B 

G-S 

G-S 

C 

C 

C 

G-S 

Q-S 

Q-S 

25.000 

50.000 

40.000 

5,000 

150,000 
60.000 

100.000 
10.000 

50.000 

200.600 

N 
N 
N 
N 
N 
N 
N 
N 

N 

N 

F/l 

F 

09-10-91 
11-30-90 
10-01-91 
09-01-91 
0941-91 
09-01-91 
09-01-91 
09-01-91 

09-10-91 

09-18-91 

01-06-92. 
mdal. 
01-28-91. 
12-30-91. 

ST92-0057 

Arkla  Energy  Reaourcas ... 
Arkla  Energy  Resources ... 
PNllips  Gas  Pipeline  Co.. . 
Otzens  Gas  Supply 

Corp. 
Texpar  Energy,  Inc 

Indel. 

ST92-005e 

Indal. 

ST92-0059 
ST92-0060 

ST92-0061 

EnogeK  Inc 

Tennessee  Gas  Pipeiina 

Co. 
MtdwestemGas 

ktdel. 
11-01-91. 

01-06-92. 

Rivemray  Gas  Pipeiina 
Co. 

Ashton  Energy,  Inc..- 

Arcadian  Corp      ,,. 

ST92-0062 

Uniled  Gaa  Pipe  Une  Co  . 

01-16-92. 

ST92-0063 
ST92-0064 

United  Gas  Pipe  Line  Co.. 
United  Gas  Pipe  Liiw  Co.. 
Untted  Gas  Pipe  Line  Co. 

United  Gas  Pipe  Line  Co 
Gas  Company  o(  New 

Mexico 
Gas  Company  o(  New 

Mexico 
Gas  Company  Gas  ol 

NewMaxKO. 

10-03-91 
10-03-91 
10-03-91 

10-03-01 
10-04-91 

10-04-91 

10-04-91 

10-04-91 

10-04-91 

10-04-91 

Q-S 
G-S 
Q-S 

Q-S 
Q-HT 

G-HT 

G-HT 

B 

Q-S 

Q-S 

20.960 

57.640 

125.760 

626.800 
4.000 

8.000 

3.000 

50.000 

60.000 

32.UU0 

N 
N 
N 

N 
N 

N 

N 

F 
F 

09-20-91 
09-24-91 
09-25-91 

09-19-91 
09-01-91 

09-01-91 

09-01-91 

09-26-91 

09-26-91 

09-06-91 

01-18-92. 
01-22-9^ 

ST92-0065 

ST92-0066 
ST92-0067 

ST92-0068 

ST92-0069 

ST92-0070 

Graham  Energy 

MarkatinQ  Corp. 
Laser  Marketing  Co 

El  Paso  Natural  Gas  Co... 

El  Paso  Natural  Gas  Co... 

El  Paso  Natural  Gas  Co... 

Washington  Gas  Light 

Co 
Endevco.  Inc _ 

Pramelands  Energy 
Marketing.  Inc 

01-23-92. 

01-17-92. 
06-31-93. 

11-30-92. 

06-31-92. 

kKtef 

Transcontinental  Gas 

P/L  Corp          

ST92-0071 

Colunitiia  Gas 

Y 
Y 

01-24-92. 

ST92-0072 

TransmissMn  Corp. 
WiMiston  Basm  Inter.  P/L 
Co 

10-14-9a 
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OocliaiN&> 

nacipiart 

Data  ned 

^■MaB4 

subpart 

Eat  ma*. 

daily 

Afl.  Y/N 

schadula 

OOHV- 

maiwad 

fNo^adad 
termlnalton 

ST92-0073 

National  fual  Gas 
Supply  Corp. 

Snap-Tlta,  kic 

10-04-91 

B 

75 

N 

1 

00-0«-01 

06-31-11. 

ST92-0074 

Afkia  Energy  nasouroat. 

Co. 
Panda  Raaourcas,  Inc 

10-07-01 

c 

50.000 
100.000 

N 
N 

1 

00-06-01 
09-04-91 

InM. 

01-02-92. 

ST92-607S 

Nonham  Natural  Gas  Co. 

10-07-91 

Q-S 

F/l 

ST92-0076 

FtorktaGas 

Transmission  Co. 

Wast  FtorUa  Nakjral 
Gas  Co. 

10-07-91 

G-S 

4.107 

N 

f 

10-01-01 

01-26-02. 

ST92-0077 

FtorMaGas 

Transmissioo  Co. 

Proclar  a  Garabia 
CelkJtoaaOo. 

10-07-91 

Q-S 

oos 

N 

f 

KK01-0« 

01-00-02. 

ST92-0078 

Houston  Pipe  Une  Co..... 

Texas  Tartam 
Transmisaion  Corp. 

10-07-01 

C 

SOJOOO 

M 

1 

eo-<i-oi 

mdtf. 

ST92-0079 

Houston  Pipe  Line  Co..... 

Transoonlinantal  Gas- 

P/LOoip 

10-07-91 

c 

36,000 

N 

07-04-01 

Mat 

ST92-00e0 

Houston  Plpa  Una  Co 

PhiNipaGaaPlpaKnaGo... 

10-07-01 

c 

50O00 

N 

00-06-01 

IndA 

ST92-«)ei 

Houston  Pipe  Una  Co.... 

FkxidaGas 
Trammiaaioa  Ca 

10-07-01 

c 

100.000 

N 

00-03-91 

ktdal. 

ST92-O0e2 

HoMlon  Pipe  Line  Co 

Natural  Gas  P/L  Co.  a( 

America. 

10-07-91 

c 

100.000 

N 

1 

07-^-01 

ifKML 

STg2-0063 

Houston  Pipe  Une  Co.-.. 

HumblaGM 
Transaniaaton  Co. 

10-07-8J 

c 

1OO00 

H 

00-00-01 

Mat 

ST92-0064 

Houston  Pipe  Line  Co-.-. 

Natural  6as  P/L  Co.  of 

Amcncft. 

10-07-Ot 

c 

100.000 

n 

07-06-01 

Indel. 

ST92-0065 

Houston  Pipe  Una  Co 

Texts  Eastern 
Transmitstoo  Cocp. 

10-07-01 

c 

lOO/XX) 

N 

1 

07-01-01 

IndaL 

ST92-0086 

Houston  Pipe  Une  Co-.-.. 

Natural  Gaa  P/L  Co.  ol 

America. 

10-07-01 

c 

100.000 

N 

OO-tO-01 

IndaL 

ST92-0067 

Houston  Pipe  Line  Co  _.... 

El  Paao  Natural  Gas  Co.... 

10-07-01 

c 

100.000 

N 

07-0041 

Indel. 

ST92-O0e8 

Houston  Pipe  Una  Co -..- 

Tennaasaa  Gas  Pipetiae 

Co. 
FtorkJaOas 

10-07-01 

c 

35.000 

M 

00-07-01 

Inctof. 

ST92-00e9 

Louisiana  Rasources  Co... 

10-07-01 

c 

50.000 

N 

1 

10-01 -01 

Indel 

Tranansarion  Co. 

ST92-0090 

Louisiana  Resources  Co... 

Saa  Robin  Pipaina  Co 

10-07-01 

c 

20.000 

N 

1»44-01 

Indal. 

STg2-0091 

Transcontlr>anial  Gas 

Natural  Gaa  P/L  Co.  Of 

10-07-01 

0 

300^000 

M 

00-01-01 

Indel 

Pn.  Corp 

America 

ST92-0092 

Monterey  Pipeiina  Co 

Eastern  6as  Ptpa  Line 

Co. 
Tennessee  Gas  Pipe 

10-00-01 

c 

25.000 

N 

07-01-01 

Indel 

ST92-0093 

Monterey  Pipelirw  Co 

10-06-01 

c 

25,000 

N 

07-10-01 

Indel. 

Line  Co. 

ST92-0094 

Pacilic  (3as  Transmisaion 
Ca 

Cascade  Natural  Gas 
Corp. 

10-00-91 

B 

3.637 

N 

00-13-01 

09-01-03. 

ST92-0095 

ViWng  Gas  Transmisaion 
Co 

TXG  Gas  Marketing  Co 

10-oe-oi 

Q-S 

100,000 

N 

09-0241 

12-31-91. 

ST92-0066 

Tennessee  Gas  Pipeiina 

Co. 
Channel  Industries  Gas 

Credto  Qm  Plpskie  Co 

10-06-01 

B 

400.000 

Y 

06-0241 

Indef. 

STg2-0097 

Natural  Gas  PA.  Caol 

10-09-01 

c 

37.500 

N 

09-2641 

Indel. 

Co. 

Amertea. 

ST92-0096 

Tennessee  Gas  Pipeline 

Co. 
DaN  Gas  Pipeline  Corp... 

Chevron  USA  Iric 

10-00-91 

G-S 

50.000 

N 

0041-91 

12-30-91. 

ST92-0099 

Panhandto  Eastern 

10-00-01 

C 

^000 

N 

09-26-91 

Indef. 

Pipeiina  Co. 

ST92-0100 

Natural  Gas  P/L  Co.  01 

America 

CotombiaQas 

10-00-91 

Q-S 

50.000 

N 

00-12-01 

01-10-92. 

ST92-0101 

Natural  Gas  P/L  Co.  o( 

Amahoa. 

Cotorado  Intaigtala  Gaa 
Co. 

lO-OMI 

Q 

100.000 

H 

00-1141 

09-30-02 

ST92-0102 

TnjnkMne  Gas  Co 

Enron  Gaa  Marketing. 

Ina 
BP  Gas,  Inc 

10-00-01 

G-S 

100,000 

N 

00-1441 

01-12-02 

ST92-O103 

TmrMne  6as  Co — 

10-09-91 

G-S 

75.000 

50.000 

40.000 

S.000 

ff 

00-14-91 

01-12-92 

ST92-0104 

TrunkRne  Gas  Co _ 

Bishop  PIpafina  Corp ....... 

Loutax  Eiiargy.  Vk 

Sanu  Fa  MInerris.  Inc 

10-09-91 

Q-S 

f^ 

00-1441 

01-12-02 

ST92-0105 

Tpunkkne  Gas  Co 

10-09-01 

Q-5 

n 

00-1441 

01-12-02 

ST92-0106 

Cotorado  Interstate  Gas 

Co 
Cotorado  Interstate  Gas 

Co. 
Cotorado  Interstate  Gas 

10-00-91 

G^ 

N 

01-06-02 

ST92-0107 

Texas  Gas  Martceting  Inc.. 

10-10-91 

Q-S 

5.000 

N 

■ 

09-13-91 

01-11-92 

ST92-O10e 

Western  Gas 

10-10-91 

Q-S 

50,000 

N 

094741 

01-05-92 

Co 

Processera.  Ltd 

ST92-0109 

Cotorado  Interstate  Gas 

Co. 
U-TO»»8hore  System 

Northern  Natural  Gas  Co.. 

10-10-91 

G-S 

50,000 

N 

09-14-91 

Indef. 

ST92-01 10 

Corpus  OirlsliOl  and 

10-10-0* 

K-S 

20,000 

M 

09-14-91 

01-11-92 

^Ta9-M  1 4 

Gas  Co. 

10-10-01 
10-10-01 

G-S 

160.000 

N 

09-11-01 

91-06-92 

P/L  Corp 

ST92-01J2 

TrawsconWiiertal  Gas , 

6-S 

650.000 

N 

00-12-01 

01-09-92 

P/L  Corp ...- , 

10-tO-OI 

, 

, 

ST92-0««3 

Sc^eitor  Offshore 

CokimblaGas 

B 

25,000 

N 

004141 

mdef. 

PveimeCo. 

Oistribwiton  Co. 

io-to-e« 

i 

ST92-0IM 

Superior  Offshore 

B 

25.000 

N 

0041-01 

Indef. 

Ppelme. 

io-io-et 

ST92-OT15 

Superior  Offshore 

CokjmbtaGas 

B 

25,000 

N 

0041-01 

Mel. 

Pipekne  Ca 

Distributton  Co. 
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Dock«No.< 


Traraportar/: 


ST92-01ie 

ST92-0117 

ST92-0118 

ST92-0119 

ST92-O120 

ST92-0121 

ST92-0122 
ST92-0123 
ST92-0124 

ST92-0125 
ST92-0128 

ST92-0127 

ST92-012e 

ST92-0129 

ST92-0130 

STB2-0131 
ST92-0132 

ST92-0133 
ST92-0134 

ST92-0135 

ST92-0138 

ST92-0137 
8792-0138 
ST92-0139 
ST92-0140 

ST92-0141 

ST92-0142 

ST92-0143 

ST92-0144 

ST92-0145 

ST92-0146 
ST92-0147 

ST92-0148 
ST92-0149 

ST92-0150 
ST92-0151 
ST92-01S2 
ST92-0153 

ST92-0154 

ST92-0155 

ST92-0155 

ST92-0158 

ST92-0157 

ST92-0158 

ST92-0159 

ST92-0160 


TennMM«  Gas  Pipelin* 

Ca 
Vatoro  Trananwsioa  LP. 


Traitt)iaz«r  Pipetirw  Co ... 
Natural  Qaa  P/L  Ca  ol 


Raopwnl 


KaiT  McGm  Corp.. 


Natural  Qaa  P/L  Ca  d 

Anwrica. 
TrucMina  Gat  Co _ 

Tajr**r»  Ga*  Co 

Tnjr*l»i«  Gas  Ca 


TrunWm  Gas  Co 

TrunMina  Gas  Co.- 

TaoaEaatar 

Transmission  Corp. 
TaMMEasiam 

Transrnssnn  Corp. 
Texas  Easlam 

Trartsmsaioo  Corp. 
Taxaa  Easlam 

Tranamiaaior)  Corp. 
Ta— aCaalam 

Tranamiaaiorf  Corp. 
Unied  Gas  Pips  Una  Co  . 
Untied  Gas  P«>e  Una  Co 

UnilMl  Gas  Ptpe  Una  Co 
CotumteaGuN 

Tranamiaaion  Co 
CokimtM  QuN 

Tranamiasiori  Co 
CoiurntnaGtM 

Trarwniasnn  Co. 
WiHirn  Qaa  St^piy  Co 
WiaUrn  Gas  Supply  Co 
GasSLOptyCo 
Basin  mtar  P/L 

Ca 
WIMsluii  Basin  Mer  P/L 

Co. 
WMnton  Basm  Inter  P/L 

Co. 
ANR  Pipelina  Co _.. 

Morrtarta  Power  Co 


Terwiesaee  Gas  Pipelina 

Co. 
Colorado  IntersUte  Gas 

Co. 
Centennial  Natural  Gas 

Corp. 
Equrtable  Resources 

MailieangCo. 
Nontiem  Indiana  PuMc 

Service  Ca 
Teiaa  Hydrocartxms  Co ... 
Taiaa  Hydrocarbona  Co ... 
Howal  Gas  Manaoement 

Co. 
Teias  Hydrocartx>rw  Co ... 
CNG  Transmission  Corp.. 

^ppalBclan  Gas  Salea 


Texaa  Southeaitem  Gas 

Coip 
Nortti  Jersey  Energy 


Acadian  Gas  Pipeline 
System. 

Lone  Star  Gas  Co 

ONG  Transmission  Co. 

Enogex  IrK „.« «,_ 

Enogex  hK 


Enogex  Inc 

Enogex  Inc 

Enogei  inc 

Oetn  Gas  Pipaina  Corp.. 

Oetii  Gas  Pipeline  Corp 

Tranaok.  Inc 

Transok.  Inc.- 


Southern  Natural  Gas 

Co. 
Southern  Natural  Gas 

Co. 
Southern  Natural  Gas 

Co 
Southern  Natural  Gas 

Co 
Tennessee  Gas  Ppelme 

Ca 


Northeast  Energy 

Aseocietes. 

Red  River  Gas  Co 

Enron  Gas  MwfceUnB. 

mc. 
Mdcon  Martteting  Corp... 
Southern  Natural  Gas 

Co. 
Energy  Marketing 

Exchange.  Qn.. 
Southern  Natural  Gaa 

Co 

TraAlazar  Gas  Co 

TraAHazar  Gas  Co 

TrariUazsr  Gas  Co 

Western  Gas  Resouroaa. 

Inc.. 
Amerada  Heaa  Corp 

Rainbow  Gas  Co 


Consolidated  Edison  Co. 

oINY.  Inc. 
Montana-OakoU  UliMies 

Co. 
Transcontinental  Gas  P/ 

LCorp. 
B  Paso  Nature  Gas  Co.. 
Natural  Gas  P/L  Ca  of 

MWiams  Natural  Gas  Co.. 
Natural  Gas  P/L  Co.  o( 

America. 
Northern  Natural  Gas  Co 

ANR  Pipeline  Co 

Northern  Natural  Gaa  Co. 
Natural  Gas  P/L  Ca  Ol 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
South  Carolina  Pipeline 

Corp. 
City  o«  Jasper 

City  ol  Havana __. 

City  ol  AdavsviNe 

Enmarti  Gaa  Corp 


10-10-91 

10-11-91 

10-11-91 

10-11-91 

10-11-91 

10-11-91 

10-11-91 
10-11-91 
10-11-91 

10-11-91 
10-11-91 

10-11-91 

10-11-91 

10-11-91 

10-11-91 

10-11-91 
10-11-01 

10-11-91 
10-11-91 

10-11-91 

10-11-91 

10-11-91 
10-11-91 
10-11-91 
10-11-91 

"10-11-91 

10-11-91 

10-11-91 

10-15-91 

10-15-91 

10-15-91 
10-15-91 


Pari  284 


G-S 

C 

O 

G-S 

Q-S 

G-S 

Q-S 
G-S 
G-S 

G-S 
G 

G-S 

B 

Q-S 

&S 

Q-S 
Q-S 

Q-S 
Q 

Q-S 

Q 

C 
C 
C 
Q-S 

G-S 

Q-S 

B 
C 
C 

c 
c 


10-15-91 
10-15-91 

c 

C 

10-15-91 
10-15-91 
10-15-91 
10-15-91 

C 
C 
C 
C 

10-15-91 

C 

10-15-91 

C 

10-15-91 

C 

10-15-91 

Q-S 

10-15-91 

Q-S 

10-15-91 

Q-S 

10-15-91 

Q-S 

10-15-91 

0-8 

Est.  max. 
quanWy* 


1.215.000 

13.000 

100.000 

100.000 

50.000 

15.000 

100.000 

100.000 

50.000 

100.000 
850.000 

10.000 

20.000 

75,000 

150.000 

1.048 
33.500 

74.198 
53,000 

60.000 

40.000 

30.000 

5.000 

3.000 

142.800 

63.000 

318.863 

600.000 

20.000 

10.000 

100.000 
100.000 

30.000 
30.000 

15.000 
10.000 
15.000 
15.000 

15.000 

15.000 

15,000 

50.000 

266 

201 

170 

47.250 


Afl.  Y/N 


N 

N 

N 

N 

N 

N 

N 
N 
N 

N 
N 

N 

N 

N 

N 

N 
N 

N 
N 

N 

N 

N 
N 
N 
N 

N 

N 

Y 

N 

N 

N 
N 

N 
N 

N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 


Rata 
schadula 


Date 
com- 


Proiected 

termination 

date 


00-12-91 

10-01-91 

09-11-91 

09-16-91 

09-15-91 

09-01-91 

09-25-91 
09-30-91 
00-25-91 

09-30-91 
09-10-91 

09-07-91 

09-01-91 

00-01-91 

09-10-91 

09-30-91 
10-01-91 

10-01-01 
09-15-01 


01-10-92 

Indei. 

09-30-92 

01-14-92 

01-13-92 

12-30-91 

01-23-92 
01-28-92 
01-23-92 

01-28-92 
11-01-92 

01-05-92 

11-01-92 

12-30-91 

01-06-92 

01-28-92 
01-29-92 

01-29-92 
01-12-92 


09-24-91 

01-21-92 

09-22-91 

01-19-92 

03-01-91 

Indef. 

06-01-01 

Indel. 

04-01-91 

Indef 

09-12-91 

05-23-93 

09-14-91 

09-05-93 

10-01-91 

07-31-92 

09-11-91 

Indel. 

09-13-91 

10-31-92 

10-01-91 

Indef. 

09-17-91 

Indef. 

09-15-91 

Indef. 

09-20-91 

Indef. 

09-26-91 

Indef. 

09-20-91 

Indef. 

09-21-91 

Indef. 

09-23-91 

Indef. 

10-01-91 

Indef. 

10-01-91 

Indel. 

10-01-91 

Indef. 

10-01-91 

Indel. 

10-01-91 

01-29-92. 

10-01-91 

01-29-9^ 

10-01-91 

01-29-92. 

10^)1-91 

01-29-92. 

10-10-91 

02-07-92. 

Fedgral  Regirter  /  Vol.  56.  No.  227  /  Monday.  November  25.  1991  /  Notices 


59267 


OooMMa* 

Tranaportar/aalar 

RedpM 

OtfalHad 

Rait  284 
aubpwt 

Est  max. 

(My 
quamily* 

Afl.  Y/N 

Rala 
achadula 

Oala 

f^cifecled 

ST92-OY61 

TsMiesaaa  Gas  Pipeline 

Co. 
TannaaaaeGas  Pipelina 

Ca 
Tarwaisea  Gas  Pipelina 

Ca 
Tsnnaasas  Gas  Pipelina 

Co. 
SaHh  Georgia  Natural 

Gas  Co. 

Stand  Enaigy  Corp 

10-16-61 

Q-S 

10.000 

N 

, 

08-t2-61 

01-10-82. 

ST92-0182 

Southern  Qaa  Go.  Inc- 

10-1S-01 

G-S 

32,000 

N 

1 

6»-l2-«1 

01-10-82 

ST92-016a 

Teias  HydncwtMns  Co .... 

10-15-91 

GS 

15.000 

N 

1 

06-«»« 

01-17-62. 

ST92-0164 

Shea  Qas  Tradbtg  Co.. 

10-15-91 

Q-S 

soaooo 

N 

Q»4>1-«1 

12-30-81. 

STd2-Oia6 

Otynf  Jaqrar 

10-1S-01 

G-S 

265 

N 

10-04-61 

01-28-82 

ST92-0167 

South  Qaorgia  Natural 
Gas  Co. 

City  of  Havana „. 

10-16-91 

Q-S 

»6 

n 

F 

tm%-m 

01-28-62. 

ST92-0t«e 

Sea  Robin  Pipeline  Co 

CNG  ProduOng  Co — 

10-15-91 

G-S 

604100 

H 

ie-o>-ti 

01-30-82. 

ST92-0169 

Columbia  Gas 
Tianamisscn  Corp. 

Tivis  Newaom 

10-15-«1 

G-S 

1.820 

H 

F/l 

10-MK1 

0247-92. 

ST92-0170 

Panhandle  Eastern  Pipe 
Line  do. 

Teepak.  Inc 

10-15-81 

Q-S 

500 

H 

0841-61 

12-3041. 

ST92-017t 

Panhandle  Eastern  Pipe 

MacoCorp 

10-15-91 

G-S 

1,800 

H 

08-01-61 

12-3041 

Line  Co. 

ST92-0172 

Gas  Company  of  New 
ktexioo. 

El  Paao  Natural  Gas  CD..- 

10-15-01 

G-HT 

3.500 

H 

03-91-61 

02-29-82. 

ST92-0173 

Florida  Gas 

Trarwnisson  Co. 

SL  Joe  Natural  Gas  Co..... 

10-15-91 

QrS 

1.140 

N 

' 

1<M>1-61 

Mai. 

ST92-0174 

RoridaGas 
Transmission  Co. 

Procter  A  Gamble 
CelluloaeCo. 

10-15-61 

G^ 

4,393 

N 

' 

0»«4-61 

Indal. 

ST92-0175 

ONG  Transmission  Co 

Northern  Natural  Gas  Co.. 

10-16-61 

C 

30,000 

N 

1 

00-16-61 

Mai. 

ST92-0176 

Northern  Natural  Gas  Co.. 

Northwestern  Public 
Service  Co. 

tO-16-91 

B 

1,660 

N 

F 

1»41-61 

MaL 

8792-0177 

Northwestern  Public 
Service  Co. 

10-15-01 

B 

3,605 

N 

F 

0641-61 

Mai. 

ST92-0178 

nhria  Ovp 

10-15-61 

G-S 

75000 

N 

1 

06-01 -#1 

Mel 

ST92-0179 

Northern  Natural  Gas  Co.. 

Panda  Resoureea,  Inc 

10-15-91 

G-S 

6UU,000 

N 

F/l 

0»-2»41 

01-24-92. 

ST92-0180 

Sabme  Pipe  Line  Co 

Houston  Pipe  Une  Co- 

10-15-91 

B 

180,000 

N 

06-06-60 

tnotn. 

ST92-0181 

United  Gas  Pipe  Line  Co.. 

Oryx  Gas  Marketing  Ltd 
Partnership. 

10-16-61 

Q-S 

62,880 

N 

1 

10-06-61 

02-05-92. 

ST92-0182 

United  Gas  Pipe  Line  Co.. 

Desoto  Pipeline  Co..  Inc  .„ 

10-16-91 

G-S 

S.240 

N 

1 

KM>7-«1 

02-04-92. 

ST92-0183 

United  Gas  Pipe  Line  Go. . 

Endevco  01 «  Gas  Ca 

10-16-91 

Q-« 

26.200 

N 

1 

1046-61 

02-05-02. 

ST92-0184 

United  Gas  Pipe  Line  Co.. 

Exxon  Corp-        _ 

10-16-91 

G-S 

104,800 

N 

1 

1044-81 

0241-62. 

ST92-01«S 

Uniled  Gas  Pipe  Line  Co.. 

Arkia  Energy  Marketing 
Co. 

10-16-61 

Q-S 

208,600 

N 

1 

1(M)641 

o^-o5-e^ 

ST92-0186 

UnNedGasPipeUneCo.. 

10-16-91 

G-S 

15,720 

N 

1 

10-06-«1 

02-05-92. 

ST92-0187 

United  Gas  Pipe  Line  Co.. 

Enermark  Qaa  Gathering 

Corp. 
Catamont  Natural  Gas, 

Inc. 
Southeastern  MKhigan 

10-16-91 

G-S 

104«I0 

N 

1 

10-1041 

0247-82. 

ST92-0188 

Tennessee  Gas  Pipeline 

Co. 
ANR  Pipeline  Co 

10-17-61 

Q-S 

102.600 

N 

1 

06-0241 

12-3041. 

ST92-0189 

10-17-61 

B 

100,000 

N 

1 

08-20-81 

mdef. 

Gas  Co 

ST92-O190 

ANR  Pipehne  Co 

Access  Energy  Corp 

Sonat  Markahng  Co     

10-17-91 

G-S 

67  864 

N 

1 

01-23-92. 

ST92-0191 

ANR  Pipeline  Co 

10-17-91 

Q-S 

10000 

N 

1 

00-27-61 

kKlef. 

ST92-0192 

ANR  Pipeline  Co 

Michigan  Gas  Utilities  Co.. 
Northern  Indwna  Public 

10-17-61 

B 

33  942 

N 

1 

09-2141 

Indef 

8192-0194 

ArWa  Energy  Resources  -. 

10-17-91 

B 

60,000 

N 

1 

1041-61 

Indef. 

Sendee  Co. 

8T92-019S 

AiMa  Energy  Resources ... 

Oryx  Gas  Marketing  LP..- 

10-17-61 

O-S 

60.000 

N 

1 

HM141 

Indaf. 

ST92-0196 

Arkia  Energy  Resources ... 

Nitrogen  Products  Inc 

10-17-61 

G-S 

^000 

N 

1 

104141 

Indof. 

ST92-0»«7 

Ar«a  Energy  Resources... 

Aquila  Energy  Marketing 

Corp. 
Coasts  Gas  Martceting 

Co. 
Equitabta  Resources 

10-17-81 

G-« 

10.000 

N 

1 

1041-61 

inctof. 

8Tg2-0196 

Aikla  Energy  Resources  -. 

10-17-61 

Q-S 

100,000 

N 

1 

10-10-81 

Inoof. 

ST92-0190 

Arhia  Energy  Resources  -. 

10-17-81 

G-S 

100,000 

N 

1 

10-01-81 

Indel. 

Marketing  Co. 

ST92-0200 

DeM  Gaa  Pipeline  Corp... 

Panhandle  Eastern 
Pipeline  Co. 

10-16-81 

C 

20,000 

N 

' 

10-04-61 

Mef. 

ST92-0a01 

Bndgegas  U5X  Inc 

10-16-81 

Q-S 

looxxn 

N 

1 

10-0141 

01-28-92. 

8T92-0202 

Northern  Natural  Gas  Co.. 

Enron  htdustnal  Natural 
GasCa 

10-16-81 

B 

100,000 

Y 

F/l 

1041-61 

Mef. 

ST92-O203 

Northern  Natural  Gas  Co.. 

Coastal  Gaa  Marketing 

Co. 
Mobil  Natural  Gaa.  Inc  -.... 

10-16-81 

Q-S 

66,457 

N 

F/l 

06-3041 

01-2842. 

ST92-0204 

Northern  Natural  Gas  Co.. 

10-16-81 

G-S 

121,000 

N 

F 

164141 

01-28-8^ 

ST92-0205 

Northern  Natural  Gas  Co.. 

Landmark  Gas  Corp 

10-18-81 

G-S 

2.500 

N 

F/l 

1041-61 

01-29-82. 

ST92-0206 

Northern  Natural  Gas  Co.. 

Texaco  Gaa  Marketing 

Inc. 
Polaris  Pipeline  Corp 

10-16-81- 

G-S 

21.660 

N 

F 

104141 

01-28-82. 

8T92-0a07 

Northern  Natural  Gas  Co.. 

10-46-81 

G-S 

75.000 

N 

F 

06-22-01 

01-20-62. 

ST 92-0208 

Trai>8w«stem  P^wlne  Co.. 

Panda  Resources,  Inc 

10-18-91 

Q-S 

5,000 

N 

1 

KM>441 

0241-82. 

8792-0X06 

Tranawestem  Pipeline 

Co. 
Tans  Gas  Transmission 

West  Texas  Gas.  Inc... 

10-18-91 

G-S 

5.000 

N 

1 

104141 

01-28-82. 

ST92-«M6 

Transco  Energy 

10-16-81 

G-S 

N 

1 

1(M>2-61 

01-28-02. 

Corp. 

Marketing  Co. 

ST92-«t11 

fMum  Gas  P/L  Co.  of 
America 

Tenneaaee  Qaa  Pipeline 
Co. 

10-»6-81 

G 

48.000 

M 

F 

06-16-01 

06-28-06. 
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ST92-0212 

Nahm  Gas  P/L  Co.  o( 

Amanca. 

Tannaasea  Gaa  Pipslina 
Co. 

10-19-91 

G 

48,000 

N 

F 

05-16-91 

06-29-01. 

ST92-0213 

Nature  Gas  P/L  Co.  o« 

10-1»-91 

G-S 

200,000 

N 

1 

06-28-91     12-26-91. 

Amahca. 

Inc. 

ST92-0214 

TraManr  PIpaina  Co 

Rangaine  Corp  — »...».« 

10-1S-91 

6-S 

3S3.000 

N 

1 

09-18-91 

01-16-9i 

ST92-0215 

Noflhwest  Ptpalvw  Cofp... 

lO-ie-OI 

G-S 

4.000 

N 

1 

09-03-91 

Indef  ■ 

ST92-0218 
ST92-0217 

Taxas  Gas  TransmMsaon 
Corp. 

CNG  Producing  Co „. 

MoM  Nature  Gas  mc 

10-18-91 
10-18-91 

G-S 
0-S 

20,000 
12.120 

N 
N 

1 
I 

10-02-91 
10-01-91 

01-29-9i 
01-28-92. 

Corp. 

ST92-0218 

Taxas  Gas  Transmission 
Corp. 

Equitable  Resources 
MwltelingCo. 

10-18-91 

G-S 

56,000 

N 

1 

10-01-91 

01-28-92. 

ST92-0219 

Taxas  Gas  Transmssion 

New  Yorti  Elecnic  ft  Gas 

10-18-91 

G-S 

8,230 

N 

F 

10-03-81 

01-30-9i 

ST92-O220 

Corp. 

Corp. 
Hope  Gas,  Inc 

10-18-91 

G-S 

5,121 

N 

F 

10^)1-91 

01-26-9^ 

Corp. 
Texas  Gas  Transmisswo 

ST92-0221 

Union  Ught  Heat  and 

10-18-91 

B 

9,000 

N 

F 

09-18-91 

Indef. 

Corp. 

Power  Co. 

ST92-0222 

Texas  Gas  TransmissMn 
Corp. 

Cincinnati  Gas  and 
ElectncCo. 

10-18-91 

B 

5,121 

N 

F  • 

09-18-91 

Indef. 

ST92-0223 

Tarmessae  Gas  Pipeline 

Co. 
FlondaGas 

Reliance  Gas  Marketing 

Co. 
St  Joe  Natural  Gas  Co 

10-21-91 

Q-S 

50,000 

N 

1 

09-19-91 

01-17-92. 

ST92-0224 

10-21-91 

Q-S 

3.723 

N 

F 

10-01-91 

07-31-93. 

Transmwsion  Co. 

ST92-0225 

Tenrwssee  Gas  Pipeline 
Co. 

O&R  Energy 
Devetopntent  Inc. 

10-21-91 

G-S 

300,000 

N 

09-21-91 

01-19-92. 

ST92-0226 

Equilrans.  loc 

Eastern  American 
Energy  Corp. 

10-21-91 

G-S 

1.316 

N 

09-01-91 

12-29-91. 

ST92-0227 

Gas  Company  o<  New 
Mexico. 

El  Paso  Natural  Gas  Co.... 

10-21-91 

G-HT 

5,000 

N 

10-01-91 

12-30-92. 

ST92-0228 

Louisiana  Intrastate  Gas 
Corp. 

Columbia  Gas 
Transmisann  Corp. 

10-21-91 

C 

25,000 

N 

09-01-91 

Indef. 

ST92-0229 

Great  Lakes  Gaa  Trww. 
LP. 

Ford  Motor  Co 

10-21-91 

Q-S 

110,00 

N 

09-20-91 

01-17-92. 

ST92-0230 

Polaris  Pipelina  Corp 

10-21-91 

0-S 

100,00 

N 

09-18-91 

07-31-93. 

ST92-0231 

LCorp. 

Polaris  Pipallrw  Corp ........ 

10-21-91 

G-S 

25,000 

N 

10-01-91 

02-14-92. 

ST92-0232 

CNG  Tranamtaaion  Corp. .. 

10-21-91 

Q-S 

50,000 

N 

10-10-91 

02-07-92. 

ST92-0233 
ST92-0234 

CNG  Transmission  Corp.. 

Appalachian  Gas  Sales 
Co. 

10-21-91 

10-21-91 
10-21-91 

Q-S 

Q-S 
G-S 

5,000 

50.000 
5.000 

N 

N 
N 

09-20-91 

09-08-91 
09-26-91 

01-18-92. 

01-30-92. 
01-24-92. 

ST92-0235 

CNG  TraramiBaion  Corp... 

Phoenix  Diversified 

Ventures. 

ST92-0236 

Steuben  Gas  Storage  Co.. 

10-21-91 

G-S 

70.000 

N 

10-03-91 

01-31-92. 

ST92-0237 
ST92-0238 

Valero  Trartsmissioa  LP.. 

Tru*Ww>e  Oas  Co 

10-21-91 
10-21-91 
10-22-91 

C 
C 
Q 

20,000 
6,374 
5.000 

N 
Y 
N 

10-01-91 
10-05-91 
10-01-91 

Indef. 
inovi. 
Indef. 

ST92-0239 

Tennessee  Gas  Pipeline 

Columbia  Gas 

Co. 

Trarwniaaion  Corp. 

ST92-0240 

Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Stellar  Gaa  Co 

10-22-91 
10-22-91 

G-S 
Q-S 

40.000 
100.000 

N 
N 

10-01-91 
10-01-91 

01-28-92. 

ST92-0241 

NGC  Tranaportation.  Inc... 

01-28-92.     ' 

Corp. 

ST92-0242 

Texas  Gas  Transmission 

Corp. 
Natural  Gas  P/L  Co.  01 

Tejas  Power  Corp _. 

10-22-91 
10-22-91 

G-S 
G-S 

100,000 
4,000 

N 
N 

F 

10^)6-91 
10-01-91 

02-04-92. 

ST92-0243 

Grain  Processing  Corp 

01-29-92. 

America. 

ST92-0244 

Natural  Gas  P/L  Co.  o( 

America 

Archer-Oamels-Midland 
Co. 

10-22-91 

G-S 

10,000 

N 

F 

10-01-91 

01-29-92. 

ST92-0245 

Natural  Gas  P/L  Co.  o( 

America. 

Archar-0aniels^4idland 
Co. 

10-22-91 

G-S 

10,000 

N 

F 

10-01-91 

01-29-92. 

ST92-0246 

Natural  Gas  P/L  Co.  (A 

Amenca. 

Quantum  Chemical  Corp ... 

10-22-91 

G-S 

15.076 

N 

F 

09-01-91 

12-30-91. 

ST92-0247 

TrunWine  Gas  Co 

ArMa  Louisiana  Gas  Co.... 

10-22-91 

B 

50,000 

N 

1 

10-06-91 

11-07-91. 

ST92-0248 

UneCo. 

O  »  R  Energy.  hK 

10-22-91 

Q-S 

50.000 

N 

1 

10-01-61 

01-2»-92. 

ST92-0249 

Panhandto  Eastern  Pipe 
LvieCo. 

Co. 

10-22-91 

Q-S 

50.000 

N 

1 

09-25-91 

01-23-92 

ST92-0250 

PanharxSe  Eastern  Pipe 
UneCo. 

Midland  Coger>eration 
Venture.  LP. 

10-22-91 

G-S 

15,000 

N 

1 

10-01-91 

01-29-92. 

ST92-0251 

Line  Co 

Northern  Indiana  Pi  Mir 
SennceCo 

10-22-91 

Q-S 

12.000 

N 

1 

10-01-91 

01-29-92. 

ST92-02S2 

Panhandle  Eastern  Pipe 

HoMay  Inn  East 

10-22-91 

Q-S 

12.960 

N 

F 

10-01-91 

01-29-92. 

LineCo. 

ST92-0253 

Panhandle  Eastern  Pipe 

10-22-91 

Q-S 

60 

N 

1 

10-01-91 

01-29-92. 

UneCo. 

ST92-0254 

Panhandle  Eastern  Pipe 

Slate  of  Michigan „ 

10-22-91 

Q-S 

1.500 

N 

1 

10-01-91 

01-29-92. 

ST92-02S5 

UneCo. 

Q-S 

10-22-91 

20,000 

N 

1 

10-01-91 

01-29-92. 

LineCo. 

Resources  Ca 
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ST92-0256 

B  Paao  Natural  Gas  Ca... 

Taxaoo  Qaa  Marhaling 

Inc. 
Mid  Louisiana  Gas  Co 

10-22-91 

Q-S 

5.1S0 

Y 

10-01-61 

09-20-62. 

ST92-0257 

Transcontinental  Gas 

10-22-61 

0 

277.000 

N 

10-01-61 

mdel. 

P/L  Corp. 

ST92-0258 

Oueatar  Pipeline  Co....- 

Celsius  Energy  Co 

10-23-91 

Q-S 

90,000 

N 

10-11-61 

02-07-62. 

ST92-0259 

Tenneaaee  Gas  Pipeline 

Ca 
CotunMaGas 

Boston  Gas  Co _ 

10-23-91 

B 

395,010 

N 

07-03-01 

mdel. 

ST92-0260 

Columbia  Gas  of  ONa 

10-2»-91 

B 

30 

Y 

10-01-61 

mdel. 

Tranamiaaion  Corp. 

mc 

ST92-0261 

CotumbiaQaa 
Tranamiaaion  Corp. 

Kalida  Natural  Gas  Ca, 
Inc. 

10-23-61 

B 

1,500 

N 

10-02-61 

\nom. 

ST92-0262 

Columbia  Gas 
Twiamiaaion  Corp. 

J.W.  Kkaar „ 

10-23-91 

Q-S 

6.325 

N 

10-10-61 

mdef. 

ST92-02e3 

Natural  Gas  P/L  Co.  of 

Amsrica. 

Mkteon  Mar1(etlr>g  Cofp..... 

10-23-81 

O-S 

20,000 

Y 

06-21-61 

01-10-62. 

ST92-0264 

Natural  Qaa  P/L  Co.  of 
America 

Bridgagaa  U.SA  Inc 

10-23-61 

Q-S 

100,000 

N 

10-01-61 

01-29-92. 

ST32-0265 

Nature  Oas  P/L  Co.  of 
America 

Accass  Energy  Corp... 

10-23-91 

G-S 

1.100 

N 

F 

10-01-61 

01-29-02. 

ST92-0266 

Natural  Qaa  P/L  Co.  of 

America 

Bishop  Pipalna  Corp.- 

10-23-91 

Q-S 

50,000 

N 

10-01-61 

01-20-0^ 

ST92-0267 

Natural  Qaa  P/L  Co.  of 

Amarica 

Highland  Energy  Co...- 

10-23-91 

Q-S 

5.000 

N 

10-01-61 

01-29-62. 

ST92-02e8 

Florida  Gas 

Transmission  Co. 

Houston  Pipe  Una  Co 

10-29-91 

B 

60.000 

N 

04-17-61 

In  rial 

•novi. 

ST92-0269 

Colorado  Interstate  Gas 

Co. 
Colorado  Interstate  Gas 

Kimbai  Energy  Corp 

10-23-91 

Q-S 

10.000 

N 

10-01-61 

01-29-92. 

ST92-0270 

Ideal  Cement  Olv., 

10-2S-91 

Q-S 

125 

N 

F 

09-27-01 

01-25-92. 

Ca 

Holnam,lnc. 

ST92-0271 

Colorado  Interstate  Gaa 
Co. 

Taxaoo  Gaa  Martteting 
Inc. 

10-23-91 

Q-S 

8,000 

N 

F 

11-01-61 

02-29-62. 

ST92-0272 

Ca 

Western  Natural  Gas  t 
TranaCorp. 

10-23-91 

Q-S 

10,000 

N 

10-06-61 

02-03-62. 

ST92-0273 

Ca 
Ouaeiar  Pipeline  Co 

Grand  VaRoy  Qaa  Co  - 

10-2»-61 

G-S 

60,000 

N 

10-01-61 

02-29-02 

ST92-0274 

WUIiams  Qaa  Mwketing 

Co. 
KN  Enatyy,  Inc - 

10-24-01 

Q-S 

S4.000 
4t800 

^ 

06-24-61 

01-21-62. 

ST92-0275 

TraMbtazer  Pipeline  Co 

10-24-61 

Q 

N 

r 

16-01-61 

06-31-68. 

ST92-0276 

Natural  Gas  P/L  Co.  of 
Amarica 

Boyd  Rooene  and 

Aaaoa,  Inc 

10-24-91 

Q 

25,000 

N 

10-01-61 

mdef. 

ST92-0277 

Taxaa  Gaa  Transmission 
Corp. 

ConaoNdatad  Edtoon  Co. 
of  NY,  mc. 

10-24-61 

B 

260,000 

Y 

10-07-«1 

Indef. 

ST92-0278 

Carp. 

Bridgekne  Gas 
DisMbulianCa 

10-24-61 

B 

60,000 

N 

10-16-61 

Indef. 

ST92-0279- 

Taxaa  Qaa  Tranamiaaion 
Corp. 

Western  Kentucky  Qaa 
Co. 

10-24-61 

B 

22.750 

N 

F 

10-01-61 

mdef. 

ST92-0280 

Taxaa  Gas  Transmission 

ConaoNdalad  Edtoon  Co. 

10-24-61 

B 

260,000 

N 

10-07-61 

mdef. 

ST92-0281 

Corp. 

of  NY.  Inc.. 
BridgelineGas 

B 

10-01-61 

mdef. 

10-24-61 

SO.OOO 

N 

Coip. 

Oistribulton  Ca 

ST92-0282 

Taxaa  Gas  Tranamiaaion 

10-44-61 

B 

260.000 

N 

10-67-61 

mdef. 

Corp. 

of  NY,  Inc. 

ST92-0283 

WWiston  Baam  Inter.  P/L 

Co. 
Pwihsndto  Eastern  Pipe 

Rai'itoow  Qaa  Co 

10-24-61 
10-24-61 

Q-S 
0-8 

91380 
6,000 

Y 
N 

F 

10-17-61 
10^-61 

06-31-62. 

ST92-0284 

Biahop  Pipalna  Corp 

01-20-62. 

Una  Co. 

ST92-02B5 

Panl«r««a  Eastern  Pipe 
Una  Co. 

Central  Wnoia  Public 
San^ioaCo. 

10-M-61 

0-8 

6.778 

N 

F 

10O1-61 

01-26-62. 

ST92-028e 

Partwndto  Eaatem  Pipe 
LJnaCo. 

RamadB  Ranaiaaance 

10-24-61 

0-8 

100 

N 

F 

1»41-«1 

01-29-62. 

8T92-0287 

Panhandto  Eastern  Pipe 

10-24-61 

0-8 

114 

N 

F 

KM>1-61 

01-29-62. 

Una  Co. 

ST92-0288 

Panhandto  Eastern  Pipe 
Una  Co. 

Taurua  Energy  Corp 

10-24-61 

0-S 

S300 

N 

1 

10-01-61 

01-2942. 

ST92-0289 

Pmhsodto  Eastern  Pipe 

Amerada  Haas  Corp 

10-24-61 

0-8 

100300 

N 

1 

tO-01-61 

01-29-82. 

ST92-0290 

UneCa 

Amgaa,  Ine 

10-»4-*1 

0-S 

»0 

N 

1»01-61 

01-26-62. 

1 

UneCo. 

ST92-0291 

Panhandto  Eastern  Pipe 
UneCo. 

ContmanW  Natural  Gas, 
mc. 

10-24-61 

0-8 

10300 

N 

1 

10-01-61 

01-26-62. 

ST92-0292 

Arkia  Energy  Reeourcea ... 

MempMa  Ught.  Qaa  « 
Water. 

10-24-61 

B 

11.000 

N 

r 

1041-61 

mdel 

STg2-0293 

Florida  Qaa 
Tranamlesion  Oo. 

Semlrxile  FarHtaar  Corp.... 

10-24-61 

0-8 

1.263 

N 

1 

10-01-61 

07-16-69. 

ST92-0294 

Florida  Qaa 
Tranamiaslon  Co. 

Ft  Piaroa  IMMlaa 

AUilUMllf. 

1»-24-61 

0-8 

1360 

N 

F 

1041-61 

mdst. 

ST92-0296 

FtaWaQae 
Tranamiaaion  Co. 

City  of  ClaawMtar 

10-M-61 

0-8 

3366 

N 

F 

10-01-61 

lndel> 

ST92-02g6 

Tranaoontmantal  Gaa 
P/L  Corp. 

Channel  mdust  Gas  Ca, 
alaL 

10-24-61 

• 

1.350.000 

N 

1 

06-01-61 

mdel 
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DocfcMNo.' 

Tranaponar/aalar 

n  ■  1  till  ■  III 
rwopierw 

Data  Had 

P«1284 
aubpart 

Eat  max. 

dally 
quantity' 

M.y/H 

RMe 
adtadula 

Data 
cowv 

Protected 

torfTMOBvon 

data 

ST92-0297 

ANR  Pipefcne  Co _ 

Atlantic  GmUqM  Co- 

10-24-01 

B 

100.000 

Y 

00-18-01 

mdef. 

8192-0296 

Valaro  Transmisaion,  LP., 

United  Gas  Pipehne  Co 

10-25-01 

C 

2,000 

N 

10-18-91 

indef 

ST92-0299 

Valare  Transmisann.  LP.. 

Natural  Gas  P/L  Co.  o« 
America. 

10-25-81 

C 

10.000 

N 

10r01-91 

indei 

ST92-0300 

Valero  Tranamwion.  LP.. 

B  Paso  Natural  Gm  CO...J 

10-25-01 

C 

10.000 

N 

10-00-91 

Indet. 

ST92-0301 

Trwwok.  Inc - 

Intersearch  Gm  Corp 

10-25-01 

c 

200 

N 

09-01-91 

tndof. 

ST92-0302 

RondaGM 
Transmission  Co. 

10-25-01 

Q 

30.000 

N 

12-12-88 

Indef 

P/LCorp. 

8192-0303 

Trar^scontmantal  Gas 
P/LCorp 

Hadson  Gas  Systems -. 

10-25-91 

Q-8 

500.000 

N 

10-01-91 

tfxtaf. 

8T92-0304 

P/LCorp. 

Energy  M8rketir>g 
Excfiar^.  Inc. 

10-25-01 

0-8 

40.000 

N 

10-02-01 

mdaf. 

ST92-0305 

10-25-01 

Q-S 

500.000 

N 

10-01-01 

Indel. 

P/LCorp. 

ST92-0306 

ColumtMaGuM 

Qaamark.  Inc 

10-25-01 

G-S 

100.000 

N 

10-01-01 

01-20-82. 

Tl  WMIttMOn  GO- 

ST92-0307 

ColumtM  QuN 

UmooPacrfic  Fuels.  Irw.... 

10-25-91 

Q-S 

25,000 

N 

10-01-01 

01-28-02. 

ST92-030e 

Cohjinbia  Gulf 
Tranap^iaatto  Co. 

United  OtiM  Gm  Co 

10-25-01 

B 

30.000 

N 

10-01-91 

01-28-82. 

8T92-0309 

ColumtM  GuH 
Tranamtsaaor)  Co. 

Calex  Energy.  Inc — 

10-25-01 

G-S 

100.000 

N 

'. 

10-01-01 

01-28-02. 

8T92-0310 

CohjmtMGuH 

Koch  Hydrocartion  Co 

10-25-01 

Q-S 

100.000 

N 

10-01-91 

01-28-82. 

Trarwniaaion  Ca 

ST92-0311 

Cotumbia  QuH 

Teias  Power  Coro      

10-25-01 

Q-S 

150.000 

N 

10-02-01 

01-29-02. 

Trammiaaton  Ca 

8T92-0312 

CohimtMGulf 

Energy  Development 
Corp. 

10-25-91 

G-S 

14.074 

N 

F 

10-01-91 

01-28-02. 

ST92-0313 

ColumtM  GuH 

Ctwvron  U.8.A..  bw 

10-25-91 

Q-S 

8.000 

N 

F 

10-01-91 

01-28-82 

iranamsaion  kjO. 

ST92-0314 

CnhimtMGuH 
Trarwmisaion  Co. 

Diamond  Shamrock  OH. 
Part.  LP 

10-25-01 

G-8 

100,000 

N 

10-01-01 

01-28-82. 

8T92-0315 

Ong  Transmiasioo  Co. 

10-20-91 

C 

30.000 

N 

09-28-91 

Indel 

Line  Co. 

ST92-0316 

Ong  Transmlaalon  Co 

Anr  Pipeline  Co 

10-20-91 

C 

50.000 

N 

09-30-91 

Indet. 

ST92-0317 

Ong  Trangmiaalor)  Co 

Ozark  Gaa  TranarrMsion 

Ozwk  Pipalina  Co 

10-28-91 

C 

10.000 

N 

10-01-91 

Indaf. 

8T92-0318 

Northern  IHinola  Gm  Co..  . 

10-28-91 

B 

10.000 

N 

10-10-01 

Indaf. 

System. 

8T02-0319 

Ozarli  Gas  Transmission 
System. 

Polaris  Pipeline  Corp 

10-28-01 

Q-S 

05.000 

N 

10-01-01 

Indaf. 

ST92-0320 

Ozark  Gm  Transmission 
System. 

Tenrwssee  Gm  Pipeline 
Co. 

10-28-91 

Q 

00,000 

Y 

10-12-01 

Indaf. 

8T92-0321 

Ozark  Gas  Transmission 
System. 

Reliance  Pipeline  Co 

10-28-91 

B 

50.000 

N 

10-01-01 

kidal. 

ST92-0322 

Ozark  Gas  Transmission 
System. 

Fma  Natural  Gm  Co 

10-28-91 

Q-8 

7.500 

N 

10-01-01 

00-30-02. 

8T92-0323 

Ozark  Gas  Transmission 
System. 

Arco  Natural  Gm 
MwkeUng.  Inc 

10-28-01 

Q-8 

100.000 

N 

10-01-01 

09-30-92. 

8T92-0324 

Ozark  Gas  Transmission 
System. 

Santa  Fe  Minerals.  Inc 

10-28-91 

Q-S 

50.000 

N 

10-01-01 

09-30-92. 

8T92-0325 

Ozark  Gm  Transmisswn 
System. 

Texaco  Gm  Markelina 
Inc. 

10-28-91 

Q-S 

50.000 

N 

10-01-01 

00-30-02. 

ST92-0326 

Gas  Co.  o(  New  Mexico  ... 

a  Paao  Natural  Gm  Co.... 

10-28-01 

Q-HT 

ijOOO 

N 

00-25-01 

09-25-91. 

ST92-0327 

Tennessee  Gas  Pipetr^e 

Ouivira  Gm  Co 

10-28-01 

Q-S 

204.000 

N 

00-28-01 

01-20-92. 

8T92-0328 

Co. 
Arkla  Energy  Resources  . 

Orxarmati  Gm  A 
Electhc,  etaL 

10-28-01 

B 

45.000 

N 

F 

10-23-01 

Iridal. 

8T92-0329 

Transcontinental  Gas 
P/LCorp 

National  Fuel  Qm 

Supply. 

10-29-01 

Q 

25.000 

N 

10-18-01 

irioef. 

8T92-0330 

Tranacomrtental  Gas 
P/LCorp. 

York  Reaearch  Corp 

10-20-01 

Q-S 

40.000 

N 

10-18-01 

Iridef. 

8T92-0331 

East  Tennessee  Natural 

Cttannellnduatnal  Gm 

10-29-91 

G-S 

40.000 

N 

10-18-91 

Iridel. 

GmCo. 

Ca 

8T92-0332 

East  Tennessee  Natural 

Chattarwoga  Gm  Co.- 

10-20-01 

B 

500.000 

N 

10-18-91 

Indel. 

GmCo. 

8T92-0333 

East  Tennessee  Natural 
Gas  Co 

Houston  Pipeline  Co -. 

10-20-01 

B 

7.«» 

N 

10-11-91 

Indel 

ST92-0334 

East  Tennessee  Natural 
Gas  Co. 

Houston  Pipeline  Co 

10-20-01 

B 

500.000 

N 

10-02-91 

Indaf. 

ST92-0335 

East  Tennessee  Natural 

Bndgeline  Gm 

10-20-01 

8 

200,000 

N 

10-02-91 

Indaf. 

Gas  Co 

OistntXition  Co. 

8T92-0336 

Ozark  Gas  Transmission 
System 

Boyd  Roseneand 
Assoc..  Irtc. 

10-20-01 

Q-S 

30,000 

N 

10-01-91 

09-30-92. 

8T92-0337 

Ozark  Gm  Transmission 
System. 

Bohop  Pipekrie  Corp 

10-20-01 

Q-8 

40.000 

N 

10-01-91 

09-30-92. 

8T92-0338 

Ozark  Gm  Trar«mission 
System 

Production  Gathering  Co . 

10-29-91 

Q-S 

10,000 

N 

10-01-91 

00-30-92. 

ST92-0339 

Ozark  Gm  Transmtssion 
System 

Industrial  Energy 
Apphcatiooa.  mc. 

10-20-01 

Q-S 

40.000 

N 

10-01-91 

09-30-92. 
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DocM(No.> 

Tianaportar/aalar 

^-  - .  - 1  -   .  .. 

noopioni 

OMBlM 

PMn4 
Mbpart 

Eat  max. 
«»u2S&« 

Afl.  Y/N 

JSm 

OMa 
marioad 

ivnwwAon 

ST92-0340 

OMrti  Qm  Tranimlaalow 
SyslMii. 

Ozafk  Qm  TrananHaaion 

Oaik  Qm  Tranamlaalow 

Syalam. 
Onrti  Qm  Tianamlaaion 

Oarfi  Qm  Tranamiaalon 
Syaiafn. 

Syalam. 
Oiark  Qm  Tmnamiaalon 

Qufk  Qm  Tranamiaaion 

HOQ  nlt^W  PnpONnO „_ 

Tannaaaaa  Qm  Pipalina 
Ca 

P/LCorp. 
TranaoonlitaMal  Qm 
P/L  Corp. 

TraWitear  Pipalina  Co  — 
Marama  PIpaina  Co 

10-20-01 

0-8 

6.800 

N 

10-01-01 

00-90-02. 

ST02-O941 

IntamaUonai  Paper  Co 

10-29-01 

0-8 

100,000 

N 

10-01-01 

00-90-02. 

ST92-0942 

Premier  Qm  Oo 

10-20-01 

0-8 

6.000 

N 

10-01-01 

00-30-02. 

8T92-0949 
ST02-O944 

American  Central  Qm 

Cos..  Irtc. 
Sonal  Ei^loratlon  Co 

10-20-01 
10-20-01 

O-S 
0-8 

60.000 
100.000 

N 
N 

10-01-01 
10^)1-01 

00-30-02. 

00-30-02 

ST92-034{ 
ST92-0348 

Sarvco  Qm  MMkating. 

mc. 
NQC  Tranaportalton  Ine... 

10-20-01 
10-20-01 

0-8 
0-8 

10,000 
100.000 

N 
N 

10-01-01 
10-01-41 

00-90-02. 
00-90-44. 

8T92-0347 

NloorQMMafkalin«Co.. 

10-20-01 

0-8 

60.000 

N 

10-01-01 

00-90-42. 

ST92-0340 
ST92-0349 

8T92-0350 

ST92-0351 

8T92-0381 
8T92-0382 

KN  Energy,  mc 

Nortti  AOanllc  UtHWaa, 

ma 
Brooklyn  Union  Qm  Co ... 

ConaoUaMd  Ediaon  Co ... 

Chawon  U.SA  Ine -.... 

Wlaoonain  NMtfH  Qm 

Northern  NnolB  Qm  Co.... 

10-20-01 
10-20-01 

10-20-01 

10-29-01 

10-90-01 
10-90-91 

C 
Q-S 

0-8 

250.000 
10.000 

70.726 

7.800,000 

969.000 

lOMO 

N 

N 

N 

N 

N 
V 

P 
P 

10-02-01 

10-02-41 

10-14-01 

04-20-01 

10-01-41 
10-01-41 

Indal 
01-90-02. 

09-31-06. 

InM. 

01-20-01 
00-90-01. 

8T92-0383 

Natural  Qm  P/L  Co.  of 

America. 
NalurK  Qm  P/L  Co.  of 

America. 
Natural  Qm  P/L  Co.  of 

Amarlca. 

10-90-01 

76,000 

N 

P 

10-01-41 

11-90-06. 

ST92-0384 
ST92-0385 

Wlaconam  Nrtuiri  Qm 

Co. 
Vaata  Energy  Oo 

10-90-01 
10-90-01 

0-8 

10,000 
60.000 

N 
N 

P 

10^-41 
10-04-41 

00-90-00. 

02-01-42. 

ST92-0386 

Natural  Qm  P/L  Co.  of 

America. 

Shal  Qm  Trwlng  Co 

10-90-01 

0-8 

90OM0 

N 

10-09-41 

01-91-41 

ST02-0988 
ST92-038e 
ST92-0380 
8T82-0901 

MM  LouWana  Qm  Co 

Lona  Slar  Qm  Co — 

WNHaton  Baalti  Mar.  P/L 

Ca 
WMalon  Batin  Mar.  P/L 

Ca 
WIMaion  Baam  Inter.  P/L 

Ca 

LA  Mua  NaL  Qm  PurcK 

A0la.Au. 
NatwalQM  P/L  Co.  of 

Amattoa. 

MafkaOngmc. 
Mtend  PwtnofB.»..» 

10-90-01 
10-40-01 
10-90-01 
10-90-01 

0-8 

C 

0-8 

0-8 

4.796 
90.000 
97.000 

oejoo 

N 
N 
Y 
Y 

F 

10-01-41 
10-01-41 
10-22-01 
10-04-41 

01-20-42. 
mdaf. 
10-14-02. 
06-91-49. 

ST92-0392 

Taxaoo  Qm  MarkaOng, 
mc. 

ARKLA  Energy 

MWftMnQ  Co. 
Blihop  PIpoNno  Corp. ....... 

voi^iOMNni  MicniQsn 

OmCo. 
Aqula  Energy  Martiallng 

Corp. 
dy  of  Jaapar 

10-90-01 

0-8 

97.100 

N 

04-90-01 

00-90-02. 

ST92-0383 

8T82-0384 
8T92-0398 

Maaiaaippi  Rivar  Trana. 

Corp. 
UnAadQMPIpaUnaOD. 

10-90-01 

10-90-01 
10-90-01 

0-8 

0-8 

8 

9,000 

41.920 
100.000 

Y 

N 
N 

F 

1041-01 

10-14-41 
10-04-01 

01-20-42. 
04-19-42. 

mM. 

ST92-0386 

ANR  PlpaMna  Co ., 

10-90-01 

0-8 

S.000 

N 

F 

07-17-41 

10-01-41. 

8T98-O907 

ANR  PIpaina  Co 

ANR  PIpaina  Co... 

10-90-01 
10-90-01 
10-90-01 

10-90-01 

10-90-01 

B 

0-8 

0-8 

0-8 

0-8 

9.000 

60 

90.000 

76,000 

N 
N 
N 

N 

N 

F 
F 

10-01-01 
10-07-01 
10-01-01 

10-02-01 

10-06-01 

12-91-06. 

ST92-0300 

Haadlnglon  Perm  Corp— 
Qm  Energy 

Davalopment  Ca 
Kazlw  Energy 

miaratataQM 

Markatmg,  Inc. 
Conaumara  Power  Co  — 
NawaganMH  Electric  Co.- 

moaf. 
moat. 

mdaf. 

00-90-42. 

ST82-0300 
8Te2-O400 
ST92-0401 

ANR  PIpaina  Co. 

ANR  PIponno  Co  •••••••» 

8T92-0402 
8T92-O403 

ANR  Pipalina  Co „.. 

Columbia  Qm 

Tranamiaaion  Corp. 
ColumMaQM 

Columbia  Qm 

Tranamiaaion  CorpL 
Columbia  Qm 

TrwsfntMton  Cofp. 
Columbia  Qm 

TranamMon  Cofp. 
Supaitor  Oftitara 

PipameCa 
Quaalar  PIpaina  Co 

Quaalar  PIpaina  Od 

10-40-01 
10-90-01 

B 
0-8 

6,600 

90,000 

N 
N 

10-01-01 

10-02-01 

moat 

mdaf. 

ST82-O404 
ST92-O406 
8182-0406 
8T82-0407 

Columbua  Hobba.-.     .-.., 

Undaay  and  EWon 

Olvar  M.  Roberta.- 

10-90-01 

10-90-01 

10-90-01 

10-90-01 

10-91-01 

10-91-01 
10-91-01 
10-91-01 
10-91-01 

0-8 
0-8 

0-8 

B 

B 

0-8 
B 

0-8 
C 

1.900 

2,420 

902 

62.000 

10,000 

46.020 

10.400 

20,000 

8.000 

N 

N 

N 

N 

N 

N 
N 
N 
N 

10-10-41 

10-10-01 

10-10-41 

10-01-01 

10-01-41 

10-01-01 
10-02-41 
10-14-41 
10-01-01 

mdaL 

mdaf. 
mdaf. 

ST82-O408 

8T82-0400 
ST82-O410 
8T02-O411 
8T82-0413 

Qr«id  Valay  Qm  Co  ... 

CHy  of  spnnQfiotQ H...M.. 

QrandVaOeyQMCo..... 
TarataaaM  Qm  PIpaina 
Oa 

mdal 

moaf. 
mdaf. 
04-90-02. 
mdaf. 

Jrr82-0414 

Corp. 

10-91-01 

0-8 

100.000 

N 

' 

10-17-41 

02-19-01 
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Oocfca(Na< 

Transporter/seller 

Recipient 

Data  Wad 

P«t284 

subpart 

Eat  max. 
t»*iy 

quanitty' 

All.  Y/N 

Rata 

tchadula 

Oala 

coro-^ 

manoad 

Projected 

laiiiiinalMjii 

data 

ST92-0415 

TrunUine  Gas  Co — 

Aquila  Energy  Marketing 
Corp. 

i<wi-ei 

0-S 

100.000 

N 

10-03-01 

01-31-0? 

ST92-0416 

Trunkline  Gat  Co 

10-31-91 

Q-S 

20.000 

N 

10-01-01 

01-29-02. 

ST92-0417 

TfunMne  Gas  Co 

Oishop  Pipelwie  Corp — .... 

10-3  V-91 

G-S 

5.000 

N 

F 

10-01-01 

01-20-02. 

ST92-0418 

TrunMine  Gas  Co —. 

energy  DevaloprTianl 
Corp. 

10-01-S1 

O-S 

10.000 

N 

10-01-01 

01-29-02. 

ST92-0419 

Trunkline  Gas  Co 

HoweN  Gas  Managemerrt 
Co. 

Amerada  Hess  Corp _.. 

CNG  Transmission  Coip... 

10-31-91 

G-S 

20.000 

N 

10-02-01 

01-30-02. 

ST92-0420 

TrunWme  Gas  Co 

10-31-01 

Q-S 

100.000 

N 

10-01-01 

01-20-92. 

ST92-0421 

Tennessee  Gas  Pipelne 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipekne 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

10-31-01 

Q 

701.215 

N 

10-01-91 

mdel 

ST92-0422 

Fma  Natural  Gas  Co 

10-31-01 

G-S 

100.000 

N 

10-01-01 

01-20-0? 

ST92-0423 

Tejas  Power  Corp : — 

10-31-01 

G-S 

103.000 

N 

10-01-01 

01-20-0? 

ST92-0424 

Entrade  Corp 

10-31-01 

G-S 

1.310.000 

N 

10-01-01 

01-20-02. 

ST92-0425 

Superior  Natural  Gas 

10-31-01 

G-S 

50.000 

N 

10-01-01 

01-20-o^ 

Co. 

Corp. 

ST92-0426 

Texas  Gas  Transmission 
Corp. 

Excel  Intrastate  Pipeline 
Co ,  Inc. 

10-31-01 

G-S 

100.000 

N 

10-10-01 

02-14-02. 

ST92-0427 

KN  Energy.  Inc _ 

10-31-01 

C 

50,000 

N 

10-01-01 

Indaf. 

ST92-042S 

Trantok.  Inc. _ 

PtiMps  Gas  PipaHna  Co.... 

10-31-01 

C 

20.000 

N 

10-01-01 

Indct, 

ST92-0429 

ANR  P(pelin»Co...- -.. 

MidiigMi  Consniiftated 
QaaCo. 

10-31-01 

B 

12.000 

N 

10-0S-01 

Indaf. 

ST92-0430 

AMR  Pipeline  Co 

Arkansas  Louistana  Gas 

10-31-01 

B 

30.000 

N 

10-01-01 

tno8f. 

ST92-0431 

ANfl  Pipeline  Co 

Co. 
Public  Service  Electric  A 

10-31-01 

B 

200.000 

N 

10-01-01 

ST92-0432 

Artiansas  Oklahoma  Gas 
Corp. 

Gas. 
ArkJa  Energy  Resources ... 

10-31-01 

G-HT 

4.000 

N 

10-02-01 

10-02-90. 

ST92-0433 

Ailiansas  Olahoma  Gas 
Corp. 

Ozark  Gas  Transmission 
System. 

10-31-01 

G-HT 

20.000 

N 

10-01-01 

10-01-06. 

ST92-0434 

Ai1(ansas  Oklahoma  Gas 
Corp 

System. 

10-31-01 

G-HT 

2.000 

N 

10-02-01 

10-02-00. 

ST92-0435 

Arkansas  Oklahoma  Gas 

Ozark  Gas  Transmission 

10-31-01 

G-HT 

5.000 

N 

10-01-01 

10-01-98. 

Corp. 

System. 

- 

ST92-0436 

Arkansas  Oklahoma  Gas 
Corp. 

Ozark  Gas  Transmtsston 
System. 

10-31-91 

G-HT 

1.000 

N 

10-01-01 

10-01-06. 

'  TransponalKXi  Service  converted  from  authonty  under  18  CFR  284  106.  subpart  8,  to  authonty  ur>der  18  CFR  284.223(0(1). 
*  Notice  of  transactions  does  not  constrtute  a  determination  that  filings  comply  with  commission  regUatiorts  in  accordance  wK 
requesting  supplemental  comments.  50  FR  42,372.  10/10/85) 

EstMnatad  maximum  daily  woiumes  mckides  volumes  reported  by  the  Ming  company  in  MMBTU,  MCF  and  DT. 


subpart  Q-S. 

h  order  no.  436  (final  rule  and  notica 
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IDockat  No.  JD92-0092rr;  T«xas-« 
Amcndmant  2) 

State  of  Texas;  NGPA  Determination 
by  Jurisdictional  Agency  Desigfiating 
Tigtit  Formation 

November  la  1991. 

Talce  notice  ttiat  on  October  29. 1991. 
tiie  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Geopressui^d 
Wiicox-Lobo  Sandstone  Formation  (also 
identified  in  the  recommended  area  as 
the  Lower  Wilcox  Sand  Interval),  in 
Webb  County.  Texas,  qualifles  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  notice  covers  approximately  1740 
acres  in  Webb  County  and  consists  of 
all  of  ths  following  acreage: 


Survey  name 


Oty  o(  Larsdo.. 
City  of  Laredo.. 


Acres 


870 
070 


Por- 
tion 


50 
40 


Ab- 
stract 


A-716 
A-1529 


The  Geopressured  Wilcox-Lobo 
Sandstone  Formation  underlying  the 
subject  1,740  acres  (along  with  other 
adjacent  acreage)  was  previously 
excluded,  by  Texas,  from  tight  formation 
designation  in  the  original 
recommendation  for  the  Geopressured 
Wilcox-Lobo  Sandstone  Formation, 
designated  Texas-B  by  Order  No.  153, 
issued  June  10. 1981  (15  FERC  1  61,245). 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Geopressured 
Wilcox-Lobo  Sandstone  Formation 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 


Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  Casheil. 
Secretary. 

[FR  Doc.  91-28185  Filed  11-22-91:  8:45  am] 
BnxMO  COOC  arir-oi-ii 


(Dockat  No*.  IN83-2-000;  IN92-1-0001 

Various  Producer-Owned  Natural  Gas 
Processing  Plants,  Producers  Selling 
Gas  Processed  at  tf>e  Laveme  and/or 
Mooreland  Plants;  Proposed  Civil 
Penalty 

November  la  1901. 

Pursuant  to  section  504(b)(6)(E]  of  the 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3414(b)(6)(E)  (1988),  take  notice  that  the 
Commission  proposes  to  assess  civil 
penalties  against  each  producer  listed  in 
the  Appendix  to  this  Notice  (Lasted 
Producer).  The  Commission  proposes  to 
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assess  these  penalties  in  connection 
with  any  violations  of  section  5(M{a)  of 
the  NGPA  arising  from  charges  or 
collections  for  natural  gas  any  Listed 
Producer  told  after  December  1. 1978  to 
Michigan  Wisconsin  Pipeline  Company 
(now  ANR  Pipeline  Company  (ANR)).  or 
to  any  other  purchaser,  and  thereafter 
processed  at  the  Laveme  and/or 
Mooreland  gas  processing  plants  in 
Oklahoma. 

The  proposed  civil  penalty  shall  be  in 
the  amount  of  $5,000  for  each  violation 
that  occurred  no  more  than  three  years 
prior  to  the  date  of  this  notice.  Each  day 
on  which  a  Listed  Producer  overcharged 
ANR  or  any  other  purchaser  under  a 
particular  sales  agreement  shall 
constitute  a  separate  violation  by  that 
producer, 

Issuance  of  this  notice  tolls  the 
applicability,  if  any.  of  the  statute  of 
limitations  in  15  U.S.C  3414(b)(6)(D).  but 
is  not  a  determination  that  civil 
penalties  will  be  assessed  against  any 
Listed  Producer. 

By  direction  of  the  Commission. 
LoisaCashaO. 

Secretary. 

Appaodlx 

Ace  Co. 

Adair  Robert  L 

Adams  Nolan 

Adler  Jack  P.  Deceased  Estate  of  C/O 

Fink,  Weinberger,  Fredman  Bennan, 

Lowell,  ft  Fensterheim 
Adobe  Resources  Corp. 
Aftag  Inc. 

Amax  Petroleum  Corp. 
Amarex  Fimds  of  Delaware  Inc. 
Amarex  Inc. 
Ambrit  Energy  Corp, 
Amerada  Hess  Corp. 
Anadarko  Petroleum  Corp. 
Anadarko  Production  Co. 
Anderson  Bruce 
Anr  Production  Co,  C/O  Coastal  Oil  ft 

Gas  Corp. 
Anson  Co, 
Apeland  D  C  Trustee  C/O  Thomas  C 

Carrson 
Arch  Oil  ft  Gas  Co. 
Arco  Oil  ft  Gas  Co. 
Arnold  Claude 
Arnold  John  G.  Trustee 
Arrington  J.H.  Family  Trust 
Arrington  Veneta  Berry  Revocable  Tt 
Ashland  Exploration  Inc. 
Ashland  Oil  Co.  Inc. 
Atkinson  Edward  L 
Atlantic  Richfield  Co. 
Attebury  Josephine  E  ft  Joyce  S  Tr  C 
B.C.S.  Natural  Resources  Corp. 
BR.  Polk  Inc. 
Bagshaw  John  J. 
Baird  Doyle  H. 
Banowsky  William 
Barnes  Petroleum  Inc. 


Barta  W.J. 

Bayside  Petr.  Corp.  84  Priv.  Drig.  Pigm. 

Beams  Minerals  Co. 

Beard  Oil  Co. 

Beck  Pump  ft  Supply  Inc. 

Bellows  Randall  P, 

Berg  Jalmar 

Berry  Thomas  Diggs 

BFO  Energy  Inc. 

BHP  Petroleum  (Americas)  Inc 

BHP  Petroleum  Co.  Inc. 

Black  Hawk  Holding  Co. 

Bloomer  Parker  Eugene 

Bluesky  Oil  ft  Gas  Inc 

BNC  Inc. 

BO-MC  Oil  Corp. 

Boisvert  Ray 

BP  Exploration  Inc. 

Brandt  Robert 

Brandt  Ruth  Ann 

Bristol  Resources  Corp. 

Brown  Leone 

Brown  Paul 

Bucy  M.  Peyton 

Burnett  Oil  Co.  Inc. 

Cabot  Corp. 

Cabot  Petroleum  Corp. 

Calpetco  III  76  C/O  Silver  State 

Resources  Corp. 
Cap  Ltd 

Carlson  Petroleum  Co. 
Carmen  Field  Ltd  Partnership 
Cass  Deborah  Humphrey 
Cayman  Corp. 
Champlin  Douglas  L 
ChampUn  Exp  Inc.  72  Oil  ft  Gas  PUhp. 
Champlin  Explor  Inc.  DrIg  Ptshp  73 
Champlin  H.  H. 
Chapman  Resources  Corp. 
Cheniere  Petroleum  Coip. 
Chevron  USA  Inc. 
Cheyenne  Petroleiun  Co. 
Childress  Royalty  Co. 
Cimarron  Petroleum  Corp. 
Cirrus  Production  Co. 
CNG  Producing  Co. 
Coastal  Oil  ft  Gas  Corp. 
Cobb  Jon  F. 
Cobra  Oil  ft  Gas  Corp. 
Cochran  Patricia  Davis 
Cohen  Julius  J. 
Coleman  Joe  M. 
Collet  Oil  Ventures  Inc 
Collins  J.  P. 
Conoco  Inc 

Continental  Trend  Resources  Inc 
Corpening  Enterprises 
Cottonwood  OilHeld  Services  Inc 
Cox  Edvtrin  L 
Crawley  Petroleum  Corp. 
D  ft  I  Oil  Co.  Inc  (OK) 
D  Andrea  Joseph  A. 
Davis  John  W. 
Davis  W.  Howard 
Dayvault  David  M.  Rev.  Trust  C/O 

Graham  Michaelis  Corp. 
Decalta  International  Corp. 
Delta  Petroleum  Inc 
Dette  Oil  Corp. 


Dialta  International  Oils  Inc 

Duncan  J.  Walter  Jr. 

Dimcan  Raymond  T. 

Duncan  Vincent  J. 

Duncan  Walter  Estate 

Dyco  Petroleum  Corp. 

Ed  McQueen  ft  Co.  inc. 

Eigner  Richard  M. 

E-L  Paso  Natural  Gas  Co. 

Electra  Energy  Co.  C/O  Joseph  I. 

O'Neill.  Jr. 
Elliott-Hall 
Ellis  J.  Ralph  Jr. 
EM  Nominee  Partnership  Co.  C/O  Edp 

Operating,  Ltd., 
Ensource  Inc. 
Erickson  Donald  O. 
Exploration  Associates 
Exxon  Corp. 
Farrar  Oil  Ca 
Fell  ft  Wolf  Oil  Co. 
Fine  Oil  ft  Chemical  Co. 
Fischer  Malinda  Berry 
Flag-Redfem  Oil  Co, 
Fletcher  Don  E. 
Fletcher  Gay  Trust 
Foran  Oil  Co. 
French  L  R.  Jr. 
Fuller  Thomas  R. 
Fulton  Enterprises  Inc 
G  B  K  72  B  C/O  Gadsco  Inc. 
Gadbois  Guy  Estate  of 
Gadbois  Marcella  F.  Estate  of 
Gadsco  Inc. 
Gall  Hortense 
Getty  Oil  Co. 
Gibson  Wilbor 
Godfrey  Gaines  L 
Goerz  Gay 
Goff  Gene  Estate 
Grace  Petroleum  Corp. 
Graham  Enterprises  C/O  Graham- 

Michaelis  Corp. 
Graham-Michaelis  Corp. 
Grahamco  C/O  Graham-Michaelis  Corp. 
Gruss  Joseph  S. 
Gulf  Oil  Corp. 
H  A  Oil  ft  Gas  Co.  dba 
H  Huffman  ft  Ca 
Hale  D.  L 
Halpin  Evelyn  T.  C/O  Cornerstone  Bank 

NA 
Halpin  Robert  T. 
Hamon  Operating  Co. 
Hanney  John  V.  Trust 
Hanover  Development  Venture  72  Ltd 
Hanover  Planning  Co.  Inc. 
Harris  Neva  L 

Hawks  Georgia  Whittenburg  Trust  #1 
Headington  Oil  Co, 
Helmerich  ft  Payne  Inc 
Henry  H.  Gungoll  Associates 
Herrick  Scott  D. 
HiUin  Oil  Co. 
Hirzel  Fred  K.  Jr.  Estate  C/O  Carlson 

Petroleum  Company 
Home  Stake  Oil  ft  Gas  Co. 
Home  Stake  Royalty  Corp. 
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Hondo  Oil  &  Gas  Co. 

Houser  W.  F.  Sr.  Estate 

Humphrey  ].  A. 

Humphrey  J.  A.  Trustee 

Humphrey  Layton  A.  Jr. 

Hunt  H  L  Estate 

Hunt  H.  L  Mrs. 

Hunt  Lyda-Lamar  TR -Clark  K.  Hunt 

Hunt  Lyda-Lamar  TR-Sharron  L  Hunt 

Hunt  Lyda-Lamar  Trust-Daniel  L  Hunt 

Hunt  Lyda-Lamar  Trust-Lamar  Hunt  Jr. 

Hunt  Lyda-Margaret  Trusts 

Hutton  Indian  Wells  Ergy  I  F  Inc.  84 

Inca  Oil  Corp. 

Independence  Drilling  Program  80 

Irell  Lawrence 

I  M  Huber  Corp. 

Jackson  William  A. 

Jacobs  Joseph  F.  C/0  Graham-Michaelis 

Corp. 
James  John  L  Rev.  Trust  C/0  Graham 

Michaelis  Corp. 
Janewill  Petroleum  Inc. 
JCR  JR.  Operating  Inc.  C/O  Joe  C 

Richardson.  Jr. 
Jet  Oil  Co. 

Johnstone  Colette  H.  Trust 
JWD  III  Inc. 

Kaiser-Francis  Special  Acct.  C. 
Keener  Oil  Co. 
Kennedy  &  Mitchell  ina  C/0  Harken  Oil 

&  Gas  Inc. 
Kennedy  Howard  L 
Kennedy  Jacqueline 
Kerr-McGee  Corp. 
Kirkpatrick  Oil  &  Gas  Co. 
KP/Templeton  Oil  ft  Gas  I  F  Ltd  83 
Kreiter-Meissner-Hackbarth  TR  First 

National  Bank  ft  Trust  Trustee 

Account  #05405006 
Kridler  Nina  L 
Kurtz.  Patricia 
L  &  R  Investments  DBA 
Ladd  Petroleum  Corp. 
Lamb,  Alan  L 
Lambert,  Robert  Benjamin 
Layne,  Jack 
Leben  Oil  Corp. 
Lee.  Billy  W. 

Leroux.  W.E.  c/o  Bank  of  Oklahoma 
Leroux.  W.E.  Trust  c/o  Bank  of 

Oklahoma 
Less.  John  W.  c/o  R.B.  Jones  of  St.  Louis 
Lightning  Productions  Ina     - 
Lignum  Oil  Co. 
Lobo  Exploration  Ca 
Logo  ft  Ellis 
Logsdon.  Bill 
Lowry,  Dorothy  J 
Loyal  Trust  1 
Loyal  Trust  2 
Loyal  Trust  3         — 
Loyal  Trust  4 
Lugaric,  Thomas  F. 
Lund.  R.T.  Oil  Trust 
Lundin,  E.H. 

Maher.  Doris  Louise  Leonard 
Maple  Properties  Corp. 
March  Oil  Co. 


Marlin  Oil  Corp. 

Matador  Petroleum  Corp. 

Maxus  Exploration  Co. 

McRae,  John  A. 

McCord.  LA. 

McEuen.  Joe  S. 

McMurtry.  Wilbur  E 

Medallion  Petroleum  Inc. 

Mee.  P.C. 

Mercer  1985A  Managed  Drilling  Prgm 

Meridian  Oil  Production  Inc. 

Mesa  Operating  Limited  Partnership 

Mesa  Petroleum  Co. 

Meyer,  David  c/o  Crawley  Petroleum 

Corp. 
Michaelis,  H.R.  Rev.  Trust 
Michaelis.  W.A.  Jr..  Rev.  Trust 
Min-Tex  Oil  Corp. 
Mitchell.  Evelyn  J. 
Mitchell.  John  F. 
Morey,  John  B. 
Morgan  Petroleum  Co. 
Multistate  Oil  Properties  nv  c/o 

Tenneco  Oil  Company 
Naslund.  Edward 
Natomas  North  America  Inc. 
Natural  Gas  Compression  Corp. 
Natural  Resource  Management  Corp. 
Nave,  Joanna  C.  Thomas 
Neeley,  Leiand  C 
Ni-Cas  Supply  Inc. 
Ninian  Oil  Co. 
Noble,  Sam 
Norfm  Inc. 

O'Neill  Duncan  Mich- Wis  Gas  Prgm  75 
O'Neill  Properties  Ltd.  c/o  Joseph  I. 

O'Neill  Jr. 
Oehl  Inc. 

Ogle  Production  Corp. 
Oklahoma  Gas  Program  75  c/o  Joseph  I. 

O'Neill 
Oklahoma  Natural  Gas  Co. 
One  Oil  Co. 
Oneok  Exploration  Co. 
Oneok  Resources  Co. 
Oswego  Petroleum  Inc.  c/o  Great 

Western  Oil  ft  Gas 
Oxy  USA  Inc. 

Ozark-Mahoning  Co.,  Oil  Division 
P-E  Partnership  c/o  Pantera  Energy  Co., 

Fisk  Building 
Pacific  Enterprises  Royalty  Company 
Packer  Allen  Or.  c/o  Adol>e  Resources  Corp. 
ParkAL 

Park  Arthur  L  Trustee  c/o  The  Prappas  Co. 
Partnership  Properties  Co. 
Partridge  Petroleum  Corp. 
Payne  W.C. 
Penny  E.). 

Peter  Paul  Petroleum  Co. 
Petro-Lewis  Corp. 
Petro-Search  Exploration  Corp. 
Petrojarl  Inc. 
Petroleum  Inc. 
Petroleum  International  Inc. 
Petty  Amy  M. 
Phillips  Petroleum  Co. 
Pioneer  Corp. 
Pioneer  Production  Corp. 
Pitson  Corp. 


Plain*  Anadarko  P.  Ltd.  Ptshp. 

Plains  Anadarko  SL  Ltd.  Ptahp. 

Plains  Resources  Inc. 

PNG  Operating  Co. 

Premier  Resources  Ltd. 

Prentice  Napier  &  Green,  Inc. 

Presidio  Exploration  Inc. 

Price  Joel  S.  Childrens  Trust 

Price  Joel  S.  Marital  Trust 

Price  Virginia  K. 

Prudential  Croup  Inc. 

Pnidential-Bache  I  Prod  Ptshp  VP-18 

Prudential-Bache  I  Prod  Ptshp  VP-19 

Quail  Creek  Petroleum 

Quinoco  Consolidated  Partners  LP 

Quinoco  Petroleum.  Inc. 

Quinoco  O&G  I  PGM  1985-1  c/o  Quinoco 

Petroleum,  Inc. 
Quinoco  O&G  I  PGM  1985-2  c/o  Quinoco 
■    Petroleum,  Inc. 
Quinoco  O&G  I  PGM  1985-3  c/o  Quinoco 

Petroleum.  Inc. 
Quinoco  Oil  A  Gas  Income  Prgm  84-1  c/o 

Quinoco  Petroleum.  Inc 
Quinoco  Oil  ft  Gas  Income  Prgm  84-2  c/o 

Quinoco  Petroleum,  Inc. 
Quinoco  Oil  ft  Gas  Income  Prgm  84-3  c/o 

Quinoco  Petroleum,  Inc. 
Rambler  Oil  Co. 
Ranola  Oil  Co. 
Resource  Reserves  Co. 
Resources  Investment  Corp. 
Rich  Bros.  Investments 
Ricks  Ran  )r 

Riddell  Aimee  Louise  Estate 
Riddell  John  F.  Estate 
Riddell  John  F.,  Jr. 
Robert  R.  Willhour,  Inc. 
Robinson  W.A. 
Rocket  Oil  ft  Gas  Co. 
Roessler  Linda  G. 
Romano  Eileen  H.  Trust 
Romano  Sergio  Childrens  Trust 
Romarco,  Ina 
Sabine  Oil  Industries,  inc 
Samedan  Oil  Corp. 
Santa  Fe  Braun.  Inc 
Scarth  Oil  ft  Gas  Co. 
Schuebel  Jane 
Schusterman  Charles 
Shar-Alan  Oil  Co. 
Shell  Oil  Co. 
Shell  Western  EftP  Inc. 
Shelton  John  W. 
Silvius  Beatty 

Singer  Joseph  B.  Revocable  Trust 
Slawson  Donald  C.  Oil  Producer 
Smith  E.E.  Md 
Snellen  Donald  L 
Sonat  Exploration  Co. 
South  Timbers  Ltd.  Ptshp. 
Southland  Royalty  Co. 
Southwest  Oil  Industries,  Inc. 
Sparks  Bill  J. 
SRJ  Ventures 

State  Energy  ft  Investment.  Inc. 
Sterling  Investors  Group 
Stewart  J.M. 
Stowe  Josephine  Uri 
Sullivan  R.J. 
Sullivan  R.J.  Trust 
T.  Rex,  Inc. 
Tema  Oil  Co. 
Temex  Energy,  Ina 
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Templeton  Energy  Income  Corp. 

Tenneco  Oil  Co. 

Terry  Ernie  B. 

Texaco  Oils  Inc 

Texaco  Producing  Inc. 

Texas  Pacific  Oil  Co.  Inc. 

TGXCorp. 

Thatcher  Dorothy  Riddell 

Thatcher  Dorothy  Riddell  Issues 

Thomas  N.  Berry  ft  Co. 

Trinity  Resources.  Inc 

Triton  Oa  ft  Gas  Corp. 

Triton  Producing  Co. 

Twin  Eagle  Petroleom  Corp. 

TXO  Production  Ccwp. 

linger  Edwin  H. 

Unicon  Producing  Co. 

Union  Oil  Co.  of  California 

Union  Pacific  Resources  Co. 

Unit  Corp. 

Unit  Energy  Income  Fund  86 

Unit  Four  Partnership 

Universal  Drilling  Corp. 

Unocal 

Uplands  Resources,  Inc 

Uri  Joseph  J. 

Van  Oil  Co. 

Vanderpool  Clinton 

Vanguard  Oil  ft  Gas,  Inc 

Viersen  Sam  K. 

Viersen  Sam  K.  Jr. 

Vince  Allen  MU  80  c/o  Vince  Allen  ft 

Associates,  Inc 
Vintage  Petroleum,  Inc 
Wainoco  Oil  ft  Gas  Co. 
Walker  Annie  W.  Trust  #3 
Walker  Eari 
Walker  Eldon 
Walker  Henrietta 
Walker  R.  Lance 

Walker  Robert  c/o  Walker  Exploration 
Walker  W£.  Heirs  c/o  Lavaca  Corp. 
Warrior  Oil  Co. 
Waschka  Patricia  H.  Trust 
Waschka  Ronald  W.  Trust 
Washita  Production  JT  Venture  85-1 
Weinkauf  Petroleum,  Inc 
Wessely  Energy  Co.  c/o  NGC  Energy 

Company 
West  Timbers  Ltd.  Ptshp. 
Western  Farmers  Electric  Coop 
Western  Reserves  Oil  Co. 
Whitaker  Energy,  Inc. 
Whitmar  Private  Drlg  Prgm  80-4  c/o 

Whitmar  Exploration 
Wildcat  Resource,  Inc  c/o  Carlson 

Petroleum  Co. 
William  Graham,  Inc.  c/o  Graham 

Midiaelis  Corp. 
Williams  Thomas  P. 
Williford  Richard  A.  c/o  Williford 

Energy  Company 
Witten  Richard 
Woodward  Iodine  Corp. 
Wyant  LA. 
Yale  Oil  Assn..  Inc 
Yinger  Jack  L  Rev.  Thist 
Yucca  Petroleum  Co. 
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Algonquin  Oae  Tn 

Company;  Pfopoaed  Changaa  In  FEWC 

OaaTwIH 

November  18.  ISOl. 

Take  notice  Aat  Algonquin  Gas 
Transmission  Comperry  ("Algonquin**) 
on  November  14. 1991.  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  as 
set  forth  in  tfie  followtng  revised  tariff 
sheets: 

Proposed  Ta  Be  BiKliv*  Novenbar  t  IStl 

8  Rev  Sheet  No.  41 
8  Rev  Sheet  No.  42 

Algonquin  states  that  the  revised 
tariff  sheets  are  being  filed  to  flow 
through  changes  in  Texas  Eastern 
Transmission  corporation's  Rate 
Schedules  SS-2  and  S&^  which 
underlie  Algonquin's  Rate  Schedules 
STB  and  SS-m.  Pursuant  to  section  10  of 
Rate  Schedule  STB  and  Section  9  of 
Rate  Schedule  SS-IO  in  Algonquin's 
FERC  Gas  Tariff,  Third  Revised  Vohune 
No.  1,  Algonquin  is  hereby  ftiing  the 
above  sheets  to  track  the  latest  changes 
filed  by  Texas  Eastern  on  October  23. 
1991  to  be  effective  November  1, 1991. 

Algonquin  also  states  that  pursuant  to 
sections  103  and  9.3  of  Rate  Schedules 
STB  and  SS-III,  respectively,  the 
proposed  effective  date  for  the  listed 
revised  tariff  sheets  is  November  1, 
1991. 

Algonquin  further  states  that  the 
effect  of  the  filed  tariff  sheets  is  to 
decrease  the  STB  and  SS-UI  space 
charges  by  0J02,i  per  MMBtu  and  to 
increase  the  injection  charges  by  0.104 
per  MMBtu.  Also,  the  STB  withdrawal 
rate  is  increased  by  $0,01  <  per  MMBtu 
and  the  SS-UI  FDDQ  and  Non-FDDQ 
withdrawal  rates  are  increased  by  0.02C 
per  MMBtu, 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  perscm  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20420,  in  accordance  with  S  §  385.214 
and  385.211  of  the  Conunission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  Hied  on  or  before 
November  25. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestanfs  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervisae.  Copies 

of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubbc  Reference 
Room. 


LobD.CssUL 

SecT9lary. 

|FR  Doc.  81-28191  Filed  U-aS-ai;  tA&  m>) 
MUJNa  COM  •riKti.a 


(Oocfcet  Ma.  IM2-2-00a) 

Amoco  Predudion  Co.  and  Oryx 
Energy  Co.;  Order  SoMng  Matter  for 
Hearing 

Issued  November  lA,  ton. 

Amoco  Production  Company  (Aaooco) 
and  Oryx  Energy  Company  fOryx) » 
may  have  engaged  in  and  may  be 
engagiiig  in  acts  and  practices  diat 
violate  the  Natural  Gas  Act  fNGA).  15 
U.S.C  717  et  teg.  (1988),  and  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  15 
U.S.C.  3301  etseq..  and  the 
Commission's  regnlatioiu  thereunder.' 

Oryx  and  Amoco  have  made  and  may 
be  making  first  sales  of  natural  gas  to 
ANR  Pipeline  Company  (ANR)  under 
various  contracts  or  rate  schedules  at 
numerous  field  delivery  points.  The  gas 
sales  contracts  may  have  a  single  ceiling 
price  or  an  assortment  of  prices, 
including  prices  allowed  under  sections 
102, 103, 104, 108  and  l08  of  the  NGPA.» 


■  Oryx  if  mcce«*or-In-intera«t  to  Sun  ConiiMuiy. 
Inc  and  Sun  Exploratioa  and  Production  Company. 
The  nanwOryx  will  be  osed  in  this  order  to  refer  to 
all  three  conpsitiea. 

*  The  Enforcement  Section  of  the  Ofirpe  of  the 
Cenerml  Counael  bai  conducted  an  invealigatioii 
into  certain  ssket  of  nalaa)  ^aa  iron  the  Lavcrne 
and  Woodward  areas  of  OUahona  under  the 
Conimiaaion't  Rules  Relating  to  Invcati^Uona.  IS 
CFR  Part  lb  (1991).  and  pursuant  to  the 
Commisiiun'i  October  (i.  1982  Order  Directing 
InvestiaatioB.  a  FERC  %njns  (lOSZ). 

*  Oryx  made  wellhead  sale*  of  yat  to  ANR.  inter 
olio,  under  FERC  rate  iciieduie  noa.  1.  SB.  130,  I4S. 
14«.  295.  365.  39Z.  393.  443. 4S1.  501.  Sia  528,  557, 
558. 578,  580.  018.  883. 668  and  751.  Under  the  terms 
of  the  pertinent  (ai  purchase  conlracta.  as 
amended.  ANR  paid  Oryx  tha  maniaiam  lawtfat 
price  [MLP]  permitted  under  the  NGPA  for  gaa  sales 
after  the  NCPA  bacame  cffectiva.  Aohics  made 
wellhead  sales  of  gaa  to  ANR.  inter  aim.  ander 
FERC  rate  schadnia  noa.  23S,  250. 273. 33a  331.  338. 
342.  343,a44,»«S,MSLasa3ai.3aZ.3gai403.448. 
4Sa548.577.SU.aBCS64.SS8,722.SaS.S04and8(». 
Under  the  taroM  of  the  pae  pnrchaae  contracts,  aa 
amended.  ANR  paid  Amoco  the  oppbcable  MLP  for 
the  gat. 
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Either  explicitly  or  implicitly  under  the 
contracts,  ANR  allows  producers  to  use 
the  gas  in  gas  processing  plant 
operations  and  to  extract  the  natural  gas 
liquids.  The  transactions  at  issue  in  this 
proceeding  involve  processing 
operations  at  the  Laveme  Gas  Products 
Recovery  Plant  (Laveme  plant), 
operated  by  Oryx,  and  the  Mooreland 
Gas  Products  Recovery  Plant 
(Mooreland  plant),  operated  by  Amoco. 
Both  plants  are  located  in  Oklahoma. 

Under  the  gas  purchase  contracts. 
Oryx  and  Amoco  constructed  processing 
plants  and  processed  the  gas  they  sold 
in  accordance  with  processing 
agreements  with  ANR.  Plant  operations 
connected  with  the  processing  of  natiiral 
gas  normally  reduce  the  volume  of 
natural  gas  (PVR)  and/or  the  heating 
content  of  the  gas  (PCR).  These 
reductions  are  attributable  to  shrinkage, 
use  of  gas  as  plant  fuel  and  incidental 
losses.  For  the  purposes  of  this  order,  we 
sometimes  refer  to  both  reductions 
generically  as  PVR.  In  order  to 
compensate  ANR  for  PVR  and  PCR  lost 
in  the  Laveme  and  Mooreland  plants, 
the  processing  agreements  between  the 
producers  and  ANR  divide  the  gas  into 
two  categories,  "Base  Quality,"  or  gas 
with  a  heating  value  of  1000  Btu  per 
cubic  foot,  and  "Excess  Quality,"  or  gas 
with  a  heating  value  in  excess  of  1000 
Btu  per  cubic  foot. 

For  "Base  Qualify"  gas  lost  in 
processing,  Amoco  and  Oryx  pay  an 
amount  equal  to  the  weighted  average 
price  paid  or  payable  by  ANR  for  "Base 
Quality"  gas.  For  each  Mcf  of  "Excess 
Quality"  gas  lost.  Amoco  and  Oryx  pay 
two  amounts.  First,  they  pay  the  "Base 
Quality"  amount.  They  also  pay  an 
amount  equal  to  the  weighted  average 
price  paid  or  payable  by  ANR  for  the 
"Excess  Quality"  component  of  gas 
gathered  into  the  system,  but  such 
compensation  for  the  "Excess  Quality" 
component  is  not  to  exceed  Vioo  cent 
per  cubic  foot.* 

Section  4  of  the  NGA,  15  U.S.C.  7170, 
prohibits  natural  gas  companies  from 
charging  more  than  the  just  and 
reasonable  rate  set  by  the  Commission. 


*  The  producers'  obligation*  lo  contribute  toward 
PVR  are  t>ased  on  their  percentage  of  ownership  in 
each  plant  For  Amoco  and  Oryx,  plant  otvnership  is 
based  on  three  discrete  elements:  (1)  Gas  processed 
at  those  plants  as  a  result  of  that  producer's  own 
wellhead  sales;  (2)  gas  processed  for  the  producer  at 
those  plants  as  a  result  of  processing  rights 
associated  with  other  producers'  wellhead  sales, 
acquired  through  assignment:  and  (3)  a  pro  rata 
distribution,  through  ANR.  of  other  producers' 
unexercised  processing  rights.  Accordingly.  Amoco 
and  Oryx  have  had  an  obligation  to  compensate 
ANR  for  PVR  associated  with  their  wellhead  gas 
sales  to  ANR  under  element  (1)  above  and  for 
additional  processing  rights  they  have  acquired 
under  elements  (2)  and  |3)  above. 


Section  504(a)(1)  of  the  NGPA,  15  U.S.C 
3424(a)(1).  provides  that  it  is  "unlawful 
*  *  *  to  sell  natural  gas  at  a  first  sale 
price  in  excess  of  any  applicable 
maximum  lawful  price  under  this  Act." 
The  weighted  average  maximum  lawful 
price  (MLP)  that  the  producers  charged 
for  their  gas  at  the  wellhead  may  be 
substantially  more  than  the  Vioo  cent 
per  cubic  foot  (10  cents  per  Mcf)  ceiling 
on  payment  for  "Excess  Quality"  gas 
lost  in  processing.  If  the  wellhead  sale 
and  the  PVR/PCK  compensation 
together  are  integral  parts  of  a  single 
"first  sale."  an  issue  to  be  decided  in 
this  proceeding,  the  Vioo  cent  per  cubic 
foot  ceiling  on  compensation  for  the 
"Excess  Quality"  component  of  the  gas 
may  have  caused  Amoco  and  Oryx  to 
receive  a  first  sale  price  exceeding  the 
applicable  just  and  reasonable  price  (for 
gas  subject  to  the  Commission's 
jurisdiction  under  NGA  section  4)  and 
the  applicable  MLP.* 

During  the  investigation.  Amoco  and 
Oryx  denied  that  their  wellhead  sales 
and  PVR/PCR  compensation  were 
integral  parts  of  single  "first  sales"  and 
denied  that  their  activities  violated  the 
NGA.  NGPA.  or  any  statute  or 
regulation  that  the  Commission 
administers. 

The  Commission  neither  makes 
findings  of  fact  nor  reaches  conclusions 
of  law  with  regard  to  the  producers' 
alleged  acts  and  practices  described 


•  The  economic  effect  of  the  PVR/PCR 
compensation  formula  when  viewed  as  an  Integral 
part  of  a  single  First  sale  is  demonstrated  by  the 
following  hypothetical  example: 

Assume  a  wellhead  sale  of  10(X)  Mcf  of  gas  with  a 
heating  value  of  1200  Btu  per  cubic  fool  at  a 
maximum  lawful  price  of  $2.(XI  per  MMBtu.  After 
adjustment  for  Btu  content  (1000  Mcf  x  1.2  MMBlu/ 
Mcf  =1200  MMBlu).  the  gross  amount  paid  lo  the 
first  seller  at  the  wellhead  Is  S2400  (1200 
MMBtu  XS2.00). 

Assume  also  that  100  Mcf  of  PVR  and  200  Btu/cf 
of  PCR  occur  during  processing  of  the  gas  for  seller's 
'interest,  and  that  after  processing.  900  Mcf  of  gas 
with  a  heating  value  of  1000  Btu/cf  is  returned  Ip  the 
buyer  (900  MMBtu  of  gas  with  an  MLP  of  $2.00). 

Under  the  processing  agreements  for  the  Laveme 
and  Mooreland  plants,  the  compensation  to  the 
buyer  for  PCR  and  PVR  in  the  plants  is  as  follows: 

For  the  "excess  quality"  component  of  the  gas: 
1000  Mcf  X  .2  MMBtu/Mcf  (PCR)=200  MMBtu  of 
PCR  200  MMBtu xlOOOl/Mcf  (contractual  ceiling 
price) =$0X)2 

For  "base  quality"  gas:  100  Mcf  (PVR)  x  1  MMBtu/ 
Mcf  X  SZM  (MLP/MMBtu) = S200.00 

The  total  PVR/PCR  compensation  for  plant  loss 
("base  quality"  .f  "excess  quality")  isS200.02.  The 
net  price,  per  MMBtu.  lo  the  buyer  is  S2.199.98 
($2.400U»  sale  proceeds  less  $200.02  total  PVR/PCR 
compensation)  divided  by  900  MMBlu  (received  at 
plant  tailgate),  i.e.  about  $2.44/MMBtu.  This  is  44 
cents  more  than  the  MLP. 

The  Tigures  used  in  this  example  are  for 
convenience  only  and  the  44  cent  difference 
between  the  price  collected  and  the  MLP  does  no! 
necessarily  approximate  any  actual  amount,  per 
MMBtu.  Amoco  and  Oryx  may  have  collected  in 
excess  of  the  MLP. 


above.  However.  Amoco  and  Oryx  may 
now  be  selling  and  may  have  sold 
natural  gas  to  ANR  at  prices  in  excess  of 
the  applicable  just  and  reasonable 
prices  under  the  NGA.  in  violation  of 
NGA  section  4,  and  at  prices  in  excess 
of  the  applicable  MLPs,  in  violation  of 
the  relevant  provisions  of  Title  1  of  the 
NGPA.  These  alleged  violations  may 
have  occurred  with  respect  to  gas  that 
Amoco  or  Oryx  produced  and  (1)  had 
processed  for  their  own  accounts,  or  (2) 
was  processed  for  other  producers' 
accounts  pursuant  to  the  assignment  or 
pro  rata  distribution  of  processing 
rights.* 

Therefore,  the  Commission  finds  that 
good  cause  exists  for  the  Commission  to 
determine  whether  Amoco  and  Oryx 
violated  and  are  violating  the  foregoing 
provisions  or  any  other  laws  or 
regulations  that  the  Commission 
administers,  as  a  result  of  the  acts  and 
practices  that  are  alleged  in  this  order. 
Good  cause  also  exists  for  the 
Commission  to  determine  whether 
appropriate  remedies  should  be  imposed 
if  the  Commission  determines  that  any 
violations  have  occurred  or  are 
occurring. 

We  are  dividing  this  proceeding  into 
phases.  In  the  first  phase,  the  presiding 
judge  will  issue  an  initial  decision  on 
whether  Amoco's  or  Oryx's  actions 
violated  or  are  violating  the  NGA,  the 
NGPA,  or  the  Commission's  regulations. 
Given  the  interest  all  parties  have  in 
determining  quickly  whether  or  not 
violations  have  occurred  or  are 
occurring,  we  are  directing  the  presiding 
judge  to  issue  the  initial  decision  in  the 
first  phase.by  September  15, 1992.  This 
schedule  should  allow  the  first  phase  to 
be  conducted  expeditiously,  while 
ensuring  sufficient  time  for  all 
participants  to  develop  their  positions 
hilly. 

If  we  determine  that  Amoco  or  Oryx 
has  violated  or  is  violating  the  NGA,  the 
NGPA  or  Commission  regulations 
thereunder,  the  presiding  judge  will 
conduct  a  hearing  in  a  second  phase  of 
this  proceeding  to  consider  what 
remedies,  if  any.  are  appropriate. 

The  Commission  has  already  issued  a 
notice  of  proposed  civil  penalty  under 
NGPA  section  504(b)(6)(E)  to  Oryx.^  and 
is  issuing  a  notice  of  proposed  civil 
penalty  to  Amoco  concurrently  %vith  the 
issuance  of  this  order.  Issuance  of  the 


*  In  another  order  issued  today  in  the  IN83-2-000 
investigative  docket,  we  are  directing  Amoco  and 
Oryx  to  provide  information  to  the  Commission 
concerning  sales  of  gas,  to  any  purchasers  other 
than  ANR,  which  was  processed  at  the  L.aveme  or 
Mooreland  plants  under  PVR/PCR  compensation 
practices  similar  to  those  at  issue  here. 

*  45  FERC 1  61,448  (1968). 
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notices  of  proposed  penalty  tolls  the 
applicability,  if  any.  of  the  statute  of 
limitations  in  NGPA  section 
504(b)(e)(D),  but  is  not  a  determination 
that  civil  penalties  will  be  assessed.  The 
Commission  reserves  authority  to  assess 
civil  penalties  against  Amoco  or  Oryx, 
as  appropriate,  based  upon  the  record 
developed  in  this  docket,  and  does  not 
intend  that  the  administrative  law  judge 
consider  whether  civil  penalties  should 
be  assessed  in  this  matter. 

The  Commission  Orders: 

(A)  Pursuant  to  section  16  of  the  NGA. 
15  U.S.C.  717p,  section  501  of  the  NGPA. 
15  U.S.C.  fi  3411.  and  Subpart  E  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  C.F.R.  Part  385.  Subpart  E 
(1991).  this  matter  is  set  for  hearing 
consistent  with  the  provisions  of  this 
order.  Enforcement  staff  and  ANR  shall 
be  participants  in  this  proceeding. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge  for  that 
purpose  pursuant  to  18  CFR  375.304, 
shall  convene  a  prehearing  conference 
in  this  proceeding.  The  prehearing 
conference  shall  be  held  within  30  days 
after  the  date  of  issuance  of  this  order, 
in  a  hearing  or  conference  room  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  St..  NE.,  Washington,  DC  20426. 
The  Presiding  Judge  is  authorized  to 
establish  and  change  any  procedural 
dates  necessary  for  the  hearing  and  to 
rule  on  motions,  all  as  provided  for  in 
the  Commission's  rules.  18  CFR  part  385. 

(C)  The  Presiding  Judge  shall  conduct 
all  hearings  pursuant  to  Rule  501,  et  seq., 
of  the  Commission's  rules,  18  C.F.R. 
385.501.  et  seq.,  and  has  all  authority 
delegated  by  Rule  504  of  the 
Commission's  rules.  18  CFR  5  385.504. 

(D)  This  proceeding  shall  be  phased. 
In  the  first  phase,  the  Presiding  Judge 
shall  determine,  based  on  the  evidence 
introduced  into  the  record.  (1)  whether 
respondents  have  violated  or  are 
violating  section  4  of  the  NGA.  section 
504(a)(1)  of  the  NGPA.  or  any  other  law 
or  regulation  that  the  Commission 
administers,  as  a  result  of  the  acts  and 
practices  alleged  in  this  order  and  (2)  if 
any  such  violations  have  occurred,  their 
extent  and  duration.  The  Presiding  Judge 
shall  issue  an  initial  decision  in  the  first 
phase,  which  decision  shall  be  subject 
to  review  by  the  Commission  pursuant 
to  Rule  711.  The  Presiding  Judge  shall 
issue  this  initial  decision  by  September 
15. 1992. 

(E)  If  the  Commission  finds  violations 
in  the  first  phase,  the  Presiding  Judge 
shall  conduct  a  second  phase.  In  a 
second  phase,  the  Presiding  Judge  shall 
determine  whether  the  Commission 
should  order  any  retrospective  or 


prospective  remedies  for  such 
violations,  including,  but  not  limited  to: 
(1)  Requiring  Amoco  and/or  Oryx  to 
cease  and  desist  from  all  future 
violations;  and  (2)  requiring  Amoco  and/ 
or  Oryx  to  refund  all  revenues 
unlawfully  collected,  together  with 
interest  computed  under  18  CFR 
154.102(c).  The  Presiding  Judge  shall  not 
consider  the  assessment  of  civil 
penalties.  The  Presiding  Judge  shall 
issue  an  initial  decision  in  a  second 
phase,  which  decision  shall  be  subject 
to  review  by  the  Commission  pursuant 
to  Rule  711. 

(F)  Within  30  days  from  the  date  of 
this  order.  Amoco  and  Oryx  each  shall 
provide  under  oath  to  the  Commission, 
for  the  record  in  this  proceeding,  the 
following  information  and  documents: 

(1)  Copies  of  all  agreements  between 
the  owners  of  the  Laveme  and 
Mooreland  plants,  and  all  amendments 
to  those  agreements,  relating  to  plant 
ownership,  the  assignment  of  processing 
rights  and/or  the  calculation  of  PVR/ 
PCR  compensation; 

(2)  Copies  of  all  gas  sales  agreements, 
and  amendments  to  those  agreements, 
between  the  producer  and  ANR  (or  its 
predecessor)  for  gas  that  was  processed 
at  the  Laveme  or  Mooreland  plants;  and 

(3)  Copies  of  all  processing 
agreements,  and  amendments  to  those 
agreements,  between  the  producer  and 
ANR  for  gas  processed  at  the  Laveme  or 
Mooreland  plants. 

(G)  ANR  shall  file  with  the 
Commission,  within  30  days  of  the  date 
of  this  order,  its  calculation  of  any 
overcharges  it  believes  Amoco  and  Oryx 
collected  from  ANR  for  natural  gas  that 
was  processed  at  the  Laveme  and/or 
Mooreland  plants.  ANR  shall  fully 
describe  the  methodology  it  uses  for  the 
calculation.  In  the  calculation  for  each 
producer.  ANR  shall  differentiate 
between  overcharges  for  gas  the 
producer  sold  that  was  (1)  processed  for 
the  producer's  own  account.  (2) 
processed  for  another  producer's 
account  through  an  assignment  of 
processing  rights,  and  (3)  processed  for 
another  producer's  account  through  an 
allocation  or  distribution  of  imexercised 
processing  rights.  ANR  shall  apply 
interest  to  the  amount  of  overcharges  it 
calculates,  pursuant  to  9  lS4.103(c)  of 
the  Commission's  regulations,  18  CFR 
154.103(c).  Within  30  days  of  the  date  of 
this  order,  ANR  shall  serve  on  each 
producer  and  the  Enforcement  staff  a 
copy  of  its  calculation  for  that  producer. 

(H)  Amoco  and  Oryx  each  shall  file 
with  the  Commission,  within  30  days  of 
receiving  ANR's  calculation  a  response 
addressing  the  mathematical  accuracy 
of  ANR's  calculation,  notwithstanding 
any  legal  argument  or  position  the 


respondent  may  take  with  respect  to  the 
calculation.  In  their  responses,  Amoco 
and  Oryx  also  shall  each  indicate  the 
extent  to  which  any  overcharges  ANR 
calculated  applied  to  gas  the  producer 
sold  that  was  (1)  processed  for  its  own 
account,  (2)  processed  for  another 
producer's  account  through  an 
assignment  of  processing  rights,  and  (3) 
processed  for  another  producer's 
account  through  an  allocation  or 
distribution  of  imexercised  processing 
rights.  Within  30  days  of  the  date  of 
receiving  ANR's  calculation,  each 
respondent  shall  also  serve  on  ANR  and 
the  Enforcement  staff  a  copy  of  its 
response. 

(I)  Motions  to  intervene  shall  be  filed 
no  later  than  15  days  after  the  date  of 
this  order.  Answers  to  a  motion  to 
intervene  shall  be  filed  within  10  days 
after  the  date  that  the  motion  is  filed. 

By  the  Commiuion. 
Lob  D.  Casbell, 
Secretary. 

[PR  Doc.  91-28189  Filed  11-22-91:  8:45  am) 
MLLMO  cooc  srir-ei-ii 


[Docket  Na  ER«1-«4»-000) 

Duke  Power  Co^  Order  Noting 
InterventkNts,  Deeming  Phaae  I  Rate* 
Withdrawn  aa  Moot,  Accepting  for 
Filing  and  Suapending  Pttaae  II  Ratea, 
EataMlahing  Hearing  Procedurea,  and 
Announcing  Policy  Concerning  Filing 
Datea  for  Electric  Rate  HUnga 

issued  November  18. 1991. 
Background 

On  September  19. 1991.  as  completed 
on  October  2, 1991.  Duke  Power 
Company  (Duke)  tendered  for  filing  a 
proposed  increase  in  firm  power  rates  to 
eleven  wholesale  customers.  Duke 
proposed  a  two-phase  rate  increase.  The 
first  step  would  increase  revenues  by 
approximately  $3.2  million  (Phase  I 
rates).  The  second  step  would  increase 
revenues  by  an  additional 
approximately  $1.5  million  (Phase  II 
rates).  The  combined  increase  from  the 
two  steps  would  increase  total  annual 
revenues  by  approximately  $4.8  million. 

Duke  requests  an  effective  date  of 
November  19, 1991  for  both  the  Phase  I 
and  Phase  II  rates.  Duke  states, 
however,  that  it  does  not  oppose  a  five- 
month  suspension  of  its  Phase  II  rates, 
as  long  as  its  Phase  I  rates  are 
suspended  for  one  day. 

Notice  of  Duke's  September  19, 1991 
and  October  2, 1991  submittals  were 
published  in  the  Federal  Register.'  with 


•  Se  FR  49.888  (1991):  58  FR  S8.054  (IBOl). 
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cooBnents  doe  on  or  before  Odober  8. 
1991  and  November  15. 1991. 
respectively. 

Interveatkms 

On  October  1, 1901.  Lodchort  Power 
Company  (Lockbart)  filed  a  motion  to 
intervene.  Lockbart  ctate*  that  it  is  a 
customer  at  Duke,  tbat  the  increases 
sought  by  Duke  are  substantial  and  may 
be  unjust  and  unreasonable,  and  that  it 
will  be  directly  affected  by  the  outcome 
of  the  case.  However.  Loddiart  did  not 
raise  any  substantive  issues. 

On  October  7. 1991.  a  group  of  Duke's 
municipal  customers  (Municipals)  *  filed 
a  motion  to  intervene.  The  Municipals 
state  diat  Duke's  proposed  rate  of  return 
on  equity  of  13.25  percent  is  excessive. 
The  Municipals  argue  that  under  the 
Commission's  West  Texas  policy.*  a 
five-month  suspension  of  the  Phase  II 
rates  is  required.  However,  they  do  not 
object  to  a  one-day  suspension  of  the 
Phase  I  rates.*  The  Municipals  also  state 
that  they  reserve  the  right  to  request  the 
initiation  of  price  squeeze  procedures 
pending  decisions  by  the  North  Carolina 
Utilities  Commission  and  South 
Carolina  Public  Service  Conunission. 

On  October  22, 1991.  Duke  filed  an 
answer  in  response  to  the  Municipals* 
motion  to  intervene.  Duke  does  not 
oppose  the  Municipals'  intervention. 

DiscossioD 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure.*  the 
timely,  unopposed  motions  to  intervene 
of  Lockbart  and  the  Municipals  serve  to 
make  them  parties  to  this  proceeding. 

Duke  seeks  approval  of  a  two-phase 
rate  increase.  For  the  Phase  1  rates, 
Duke  seeks  only  a  one-day  suspension. 
For  the  Phase  U  rates.  Duke  does  not 
oppose  a  five-month  suspension.  Duke 
contends  that  each  of  the  two  steps 
should  be  separately  evaluated  in 
determining  the  proper  suspension 
period.  Notwithstanding  Duke's 
arguments  to  the  contrary,  the 


•  The  MMiicip«h  tockde:  tbe  PMk  Woriu 
CommMaiooa  ol  Ou*  West  eod  CreenwoodL  South 
Ceroiina;  the  Seaeca  Light  and  Water  Board  of 
Seneca.  Sovtb  CaroiineT  the  Town  of  Proeperity. 
Soatb  CaraBoK  Ibe  Qty  of  Unkm.  South  CaialJiia: 
the  Citea  of  CoacoH  aad  Rins*  MoaMtatn.  Nortb 
Carolina,  tke  Town  of  D&Uac  Notb  Carolina:  and 
the  Public  Works  Department  of  the  Town  of  Forest 
City.  North.  CaroHna. 

•  See  We«  Taxas  UtilttiM  Compaqr.  IS  FERC 1 

ei.ias  (isae). 

•  Additional  tsaaaa  ld*n<giwd  by  tbe  Mwiicipala 
include:  (a)  nuciear  decoaniaissmning  expeaaes;  (b) 
an  improper  capital  itructure:  (c)  induaion  of  plant 
heid  for  hrinre  nee  for  wkkM  Duke  has  no  deBnIle 
plan;  (d)  hayniysi  allocabon  to  whotaaals  aarvice  of 
certain  risnand  side  wsgiminl  caalK  (e^failare 
to  deduct  operating  reserves  from  rate  base,  and  (0 
rate  design. 

M8CFRa«.2l4|Mn). 


Commission's  regulations  provide  that, 
wbea  •  utility  files  a  phased  rate 
increase,  the  Commission  will  determine 
the  appropriate  suspension  period  based 
on  tbe  total  increase  requested  in  all 
phases.* 

Otir  preliminary  analysis  of  Duke's 
proposed  Phase  II  rates,  which  reflect 
both  the  Phase  I  rate  increase  and  the 
Phase  II  rate  increase,  indicates  that  the 
rates  have  not  been  shown  to  be  just 
and  reasonable,  and  may  be  unjust. 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawfuL 
Accordingly,  we  shall  accept  Duke's 
proposed  Phase  U  rates  for  filing, 
suspend  them  and  set  them  for  hearing 
as  ordered  below. 

In  West  Texas  Utilities  Company.  18 
FERC 1  61.189  (1982).  we  explained  that 
where  our  preliminary  review  indicates 
that  proposed  rates  may  be  unjust  and 
unreasonable,  and  may  be  substantially 
excessive,  as  defined  in  West  Texas,  we 
would  generally  impose  a  maximum 
suspension.  Since  our  preliminary 
analysis  indicates  that  the  proposed 
rates  may  produce  substantially 
excessive  revenues,  we  will  suspend  the 
proposed  rates  for  five  months. 

Accordingly,  we  will  accept  Duke's 
proposed  Phase  D  rates  for  filing, 
suspend  them  for  five  months  from 
Duke's  requested  effective  date  of 
November  19, 1991,  to  become  effective, 
subject  to  refund,  on  April  19, 1992,  and 
set  them  for  hearing.' 

In  addition,  in  accordance  with  the 
Commission's  poUcy  and  practice 
established  in  Arkansas  Power  and 
Light  Company  *  as  further  explained  in 
Virginia  Electric  and  Power  Company,* 
we  shall  phase  the  price  squeeze  issue 
raised  by  the  Municipals. 

PoEcy  Concerning  Filing  Dates  for 
Electric  Rate  FIQiigs 

With  respect  to  the  appropriate 
effective  date,  we  note  that  Duke's 
original  filing  was  tendered  on 
September  19. 1991,  but  that  an 
amendment  was  filed  on  October  2. 
1991.  We  take  dils  opportunity  to  remind 
utilities  that  filings  are  not  complete  and 
a  filing  date  cannot  be  established  under 
our  regulations  imtil  all  supporting 


materials  that  are  required  to  be 
submitted  are  submitted,'"  and  the 
Commission  here  announces  that  for  all 
rate  filings  made  after  thirty  days  after    - 
publication  of  this  order  in  the  Federal 
Registar,  the  Commission  will  consider 
amendment  or  supplemental  filing  filed 
after  a  utility's  initial  filing— whether 
submitted  sua  aponte  or  not — ^to 
establish  a  new  filing  date  for  the  filing 
in  question." 

The  CommissJon  orders: 

(A)  Duke's  proposed  Phase  n  rates  are 
hereby  accepted  for  filing  and  are 
suspended  for  five  months,  to  become 
effective  on  April  18, 1992.  subject  to 
refund. 

(B)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR.  chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Duke's  proposed  Phase  II  rates. 

(C)  The  Commission  trial  staff  is 
hereby  directed  to  file  top  sheets  within 
fifteen  (15)  days  of  the  date  of  this  order. 

(D)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  staff  top 
sheets,  in  a  hearing  room  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  SU^et  N £.,  Washington,  DC  20426. 
The  presiding  judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  for  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(E)  Tbe  Commission  hereby  orders 
initiation  of  price  squeeze  procedures 
and  further  orders  that  this  proceeding 
be  phased  so  that  the  price  squeeze 


•  See  IS  CFR  2.18(a)  (ISSt):  see  also  Chwige  and 
RocklaMl  Utilities.  la&.  4S  PBIC  f  Bl  JOS  at  61.21S 
(ISSB):  Phaaed  ElacMc  Rata  FUtngs:  Statement  of 
Policy,  FERC  Suts.  k  Refs.  Ragulatioas  Preamble* 
1986-1980 1  30.721  a(  3a472  (1866).  There  are  some 
exceptions.  *^,  if  die  phasing  is  part  of  s  rate 
modaratiaa  plan.  Duhe  kaa  not  addresaed  Section 
2.18  of  tbe  Coamiaaiaa's  regulatioas.  Moreover. 
Duke  does  not  qaalify  Cor  any  of  tbe  exceptiooa. 

'  Coosistanl  wilb  tbts  determioatian.  Duke's 
proposed  Hiaae  I  ralaa  wiH  be  deemed  withdrawn 
as  moot 

•SFBRC1 91.131  (197V). 

•seFERCiei.48S(i«n). 


>•  Sae  IS  CFJL  f  36J(c)  (1S01).  Hm  filing  dale  i* 
important  because,  absent  waiver,  a  rate  may  be 
made  effective  no  earlier  than  80  days  after  the 
filing  and  no  later  than  120  days  after  the  filing.  19 
U.S.C  I  S24d(d)  (ises):  18 CFR.  t  SM")  (1991)- 

■  ■  We  note  that  as  s  matter  of  discretion,  we  are 
not  applyii^  this  pohcy  in  tbe  inatant  case.  That  it 
because  we  have  not  before  indicated  that  this  was 
an  approach  we  intended  to  follow.  In  contrast,  in 
Central  Maine  Power  Company.  88  FKRC1  ei.20a 
orderoH  retig.  57  FERClmU)B>(1S»l|.  the  policy 
that  we  annoanoed  was  aot  a  aaw  pobcy  and.  in 
fact,  waa  a  policy  already  provided  for  in  both  tha 
Federal  Power  Act  and  our  regulatioas.  as  well  ss  in 
other,  prior  cases.  Conseqoentty.  in  that  case  we 
applied  it  to  Geatml  Maiaa's  filings. 
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procedures  begin  after  issuance  of  a 
Commission  opinion  establishing  the 
rate  which,  but  for  consideration  of 
price  squeeze,  would  be  just  and 
reasonable.  The  presiding  judge  may 
modify  this  schedule  for  good  cause.  The 
price  squeeze  portion  of  this  case  shall 
be  governed  by  the  procedures  set  forth 
in  section  2.17  of  the  Commission's 
regulations.  18  CFR  2.17  (1991).  as  they 
may  be  modified  prior  to  the  initiation  of 
the  price  squeeze  phase  of  this 
proceeding,  as  discussed  in  the  body  of 
this  order. 

(F)  Duke  is  hereby  advised  of  the  rate 
schedule  designations  shown  on  the 
Attachment 

(G)  The  Secretary  shall  promptly 
publish  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 

Lois  D.  Cashell. 
Secretary. 

Attachment 


Duke  Power  Company— Docket  No. 
ER91 -649-000 

[Rata  Schadula  Dasignttions] 
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(FR  Doc.  »1-«8190  Piled  11-22-91: 8:45  am] 

MUMM  COM  S717-S1-M 


[Docket  No.  TIN2-S-4-000] 

Qranitt  State  Gas  TranwniMloft,  Inc.; 
Proposad  Change*  in  Rate* 

November  18, 1991. 

Take  notice  that  on  November  12, 
1991,  Granite  State  Gas  Transmission, 
Ina  (Granite  State)  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581 
tendered  for  filing  Eighth  Revised  Sheet 
No.  25  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  containing 
changes  in  rates  for  effectiveness  on 
November  1, 1991. 

According  to  Granite  State,  it  provides 
a  storage  service  for  Bay  State  Gas 
Company  under  its  Rate  Schedule  GSS 
with  storage  capacity  provided  in  a 
facility  operated  by  CNG  Transmission 
Corporation  (CNG).  It  is  further  stated 
that  Granite  State's  Rate  Schedule  GSS 
tracks  changes  made  by  CNG  under  its 
Rate  Schedule  GSS  pursuant  to  which 
Granite  State  obtains  storage  capacity 
tmmCNG. 

Granite  State  further  states  that  on 
October  1, 1991,  in  Docket  No.  TM92-2- 
22-OOa  CNG  filed  Eighth  Revised  Sheet 
No.  34  in  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  revising  the 
Injection  (^arge  in  its  Rate  Schedule 
GSS,  effective  November  1, 1991. 
According  to  Granite  State,  its  filing 
tracks  in  its  Rate  Schedule  GSS  the 
change  made  by  CNG  in  its  rates  for 
Rate  Schedule  GSS  service. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  Bay  State  Gas 
Company  and  the  regulatory 
commissions  of  the  states  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  25, 1991,  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CashdL 
Secretary, 

[FR  Doc  91-28192  Filed  11-22-01: 8:46  am] 
BHUNO  COM  S717-0Mi 


[Docket  Noe.  RF91-143-008  and  RP91-231- 
001] 

Great  Lake*  Qa*  Tranwnisaion  Umltcd 
Partnarahip;  Propoaad  Ctiangaa  in 
FERC  Qaa  Tarm 

Novetnber  18, 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership  (Great 
Lakes)  filed  on  November  15, 1991 
revised  tariff  sheets  to  be  effective 
November  1, 1991.  subject  to  refund,  in 
compliance  with  the  Commission's 
October  31, 1991  Opinion  and  Order 
Determining  Cost  Allocation  and 
Denying  Rehearing  in  Docket  No.  RP91- 
143-000  and  the  Commission's  October 
31, 1991  Order  on  Motion  to  Have 
Suspended  Tariff  Sheets  Go  Into  Effect, 
Redocketing  Filing,  and  Consolidating 
Dockets  in  Dockets  Nos.  RP91-143-000 
and  RP91  231-000.  Great  Lakes  states 
that  the  revised  tariff  sheets  provided 
for  an  annual  rate  increase  for  Great 
Lakes'  jurisdictional  transportation 
services. 

Great  Lakes  states  that  the  revised 
tariff  sheets  use  an  incremental 
ratemaking  methodology  (including  an 
incremental  Transporter's  Use 
percentage)  for  its  increased  firm 
transportation  services  to  TransC^nada 
Pipelines  Limited  and  to  Northern 
Minnesota  Utihties,  and  a  rolled-in 
ratemaking  methodology  for  its  new 
service  to  Southeastern  Michigan  Gas 
Company.  Great  Lakes  states  that  the 
revised  tariff  sheets  utilize  the  cost  of 
service  and  ad  valorem  taxes  filed  on 
June  14, 1991  and  accepted  by  the 
Commission  on  September  23, 1991  in 
Docket  No.  RP91-143-000.  Great  Lakes 
also  states  that  because  it  is  complying 
with  the  Commission's  October  31. 1991 
orders  in  Dockets  Nos.  RP91-143  and 
RP91-231  as  regards  the  ratemaking 
methodology  issues  In  the  filed  tariff 
sheets,  it  should  not  bear  any  risk  of 
underrecovery  of  its  just  and  reasonable 
cost  of  service  if  on  rehearing  of  the 
October  31, 1991  orders  another 
ratemaking  methodology  is  authorized 
by  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  25, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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CoBunission  and  are  available  for  public 
inspection. 
LoknCaakell. 
Secretary. 

(FR  Doc  91-28193  Filed  ll--22-«l:  8:4S  •■] 
>  COM  triT-tvit 


(DodMt  Na  TQ92-4-25-0001 


MssJMippi  Rfvar  Ti 
RsteClMnQC  FMhq 


Corp.; 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  iotervene.  Copies 
of  this  filing  are  on  file  «vith  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loto  a  CMJialt. 
Seawtary. 
int  Doc  ei-Z8M«  Filed  11-^2-»l:  I^IS  afn] 
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Noveai>er  1&  19S1. 

Take  notice  that  on  ^Jovembe^  12. 
1991  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Sixty-Ninth  Revised  Sheet  No.  4,  and 
Twcnty^ighth  Sheet  No.  4.1  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  Na 
1,  to  be  effective  November  13, 1991. 
MRT  states  that  the  purpose  of  the 
instant  filing  is  to  reQect  an  out-of-cycle 
purchase  gas  cost  adjustment  (PGA). 
MRT  states  that  during  November, 
1991  its  service  areas  have  experienced 
severe  abnormal  weather  conditions 
with  record  low  temperatures  resulting 
in  unanticipated  and  unforeseeable 
increases  In  prices  related  to  MRTs  spot 
market  and  indexed  purchases  for 
system  supply.  MRT  states  that  the 
effect  of  such  increases  is  that  the 
current  cost  of  gas  on  which  MRTs 
November  1  rates  were  predicated  are 
no  longer  reflective  of  gas  purchase 
costs  MRT  will  inciix  during  the 
remainder  of  this  current  PGA  period. 
MRT  states  that  Sixty-Ninth  Revised 
Sheet  No.  4  and  Twenty-Eighth  Revised 
Sheet  No.  4.1  to  be  effective  November 
13, 1991,  reflect  on  increase  of  4.20  cents 
per  MMBtu  in  the  commodity  cost  of 
purchased  gas  from  PGA  rates  Bled  to 
be  effective  November  1. 1991.  ff  made 
effective  as  proposed,  these  tariff  sheets 
will  be  in  effect  for  the  limited  period  of 
November  13  through  November  30, 
1991. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas, 
Kfissouri.  and  IIKnois. 

Any  person  desiring  to  be  beard  or  to 
protest  said  fibng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  witfi  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  AU 
each  motions  or  protests  should  be  filed 
on  or  before  November  25  1991.  Protests 
win  be  considered  by  Ibe  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 


(Deeint  Na  PRn-2-0001 

PMMpa  Matural  Om  Co;  PatMon  for 
Rata  Approval 

November  18, 1891. 

Take  notice  that  on  November  6. 1991, 
Phillips  Natural  Gas  Company  (PNG) 
filed  pursuant  to  S  284.123(b)12)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximnm  rate  of  $0.2522  per 
MMBtu  plus  1.11%  for  fuel  allowance  for 
transportation  of  natural  gas  under 
section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA). 

PNG  states  that  it  is  authorized  to  do 
bosiness  in  the  State  of  Texas  and  is 
regulated  by  the  Railroad  Commission 
of  Texas.  PNC  also  sUtea  that,  as  a 
"Hinshaw"  intrastate  pipeline  company, 
it  is  not  subject  to  the  jurisdiction  of  the 
Commission  by  reason  of  section  (iKc) 
of  the  Natural  Gas  Act  (NGA)  except  as 
to  interstate  transactions  permitted 
imder  a  limited  blanket  certificate  of 
public  convenience  and  necessity  israed 
by  the  Commission  pursuant  to  18  CFR 
284.224  in  Docket  No.  CP87-247-00a  43 
FERC  162.048  (April  14. 1988).  PNG 
states  that  sudi  certificate  authorizes  it 
to  engage  in  die  sale,  transportation,  or 
assignment  of  natural  gas  that  is  subject 
to  the  Commission's  jurisdiction  under 
the  NGA  to  the  same  extent  and  in  the 
same  manner  that  intrastate  pipelines 
are  authorized  to  engage  in  such 
activities  by  subparts  C.  D,  and  E  of  Part 
284  of  the  Commission's  regulations. 
PNG  states  that  it  owns  and  operates  a 
"Hinshaw"  intrastate  natiual  gas 
pipeline  of  30-inch  diameter  and 
approximately  347  miles  long  named  the 
'Texas  Border  Pipeline."  PNG's  previous 
maximum  fair  and  equitable  rate  for 
Section  311  transportation  services 
performed  on  the  Texas  Border  Pipeline 
System  of  tO.28  per  MMBtu  was 
approved  by  the  Commission  in  the 
September  29. 1989.  Letter  Order  issoed 
in  Docket  No*.  ST89-«81-00a  et  ai  (48 
FERC  161,420). 

Pursuant  to  8  284.123(b)(2Xii).  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 


in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may.  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding 
toafford  parties  an  opportunity  for 
written  comments  and  for  the  oral 
presentation  of  views,  data  and 
arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§  9  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission  on 
or  before  December  9, 1991.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc  91-28195  Filed  11-22-91;  8.-45  sml 

aiLUNa  coot  trir-ei-ai 


Offica  of  FoaaU  Enorgy 
IFE  Docket  Na  91-65-NQ] 

Dalhi  Qaa  Pipallna  Corp^  Ordar 
Qrammg  Btankat  Authodzation  to 
Export  Natural  Qaa  to  Maxloo 

AOCNCV:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTKMe  Notice  of  order  granting  blanket 
authorizatioa  to  export  natural  gas. 

SUMNMRY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Delhi 
Gas  Pipeline  Corporation  blanket 
authorization  to  export  to  Mexico  up  to 
73  Bcf  of  natural  gas  over  a  two-year 
period  beginning  with  the  date  of  first 
delivery.  A  copy  of  this  order  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
pjn..  Monday  through  Friday,  except 
Federal  holidays. 

iHMid  in  Washington.  DC  on  November  15, 
1991. 

Oifidfd  P.  TomassewAi. 
Acting  Dep»tyAMUtamt  Secretary  forTMk 
Programs,  Office  of  Fossil  Energy. 
(PR  Doc  91-28270  Filed  11-22-91:  MS  am] 
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(FE  Docket  Na  •1-67-NQ] 

Kimbail/Trippa  Energy  Aaaodataa; 
Ordar  Granting  Authorization  to 
Import  and  Export  Natural  Qaa  and 
Uquafiad  Natural  Qaa 

AOtNCv:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas.  including  liquefied 
natural  gas  (LNG). 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Kimball/Trippe  Energy  Associates 
blanket  authorization  to  import  and 
export  up  to  50  Bcf  of  natural  gas, 
including  LNG,  over  a  two-year  period 
commencing  with  the  date  of  first  import 
or  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room  3F-05e, 
Porrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  November  18, 
1991. 

Clifrord  P.  Tomassewski, 

AcUr\g  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc  91-28271  Filed  ll-22-«l;  MS  am] 

SIUJNO  coot  S4S0-ei-M 

[FE  Docket  No  SI-aMMI] 

MASSPOWER;  Application  to  Import 
and  Export  Natural  Qaa  Including  LNQ 
From  and  to  Canada 

AOENCV:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  an  application  for 
blanket  authorization  to  import  and 
export  natural  gas.  including  LNG,  from 
and  to  Canada. 

tUMMARV:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  16, 
1991.  of  an  application  filed  by 
MASSPOWER  for  blanket  authorizaUon 
to  import  and  export  up  to  20  billion 
cubic  feet  (Bcf)  of  natural  gas.  including 
liquefied  natural  gas  (LNG).  from  and  to 
Canada  over  a  two-year  term  beginning 
on  the  date  of  first  delivery. 

MASSPOWER  intends  to  utilize 
existing  pipeline  and  LNG  facilities  for 
the  transportation  of  the  volumes  to  be 
imported  and  exported  and  submit 
quarterly  reports  detailing  each 
transaction. 


The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATlt:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  December  26. 1991. 
Aooimsn:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-60, 1000  Independence  Avenue.  SW.. 
Washington,  DC  20585. 
ran  PiMTNiN  intomhation: 
Allyson  C  Reilly,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094.  FE-53, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-«394. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20565,  (202)  586-6667. 
tU^niMINTAIIV  intormation: 
MASSPOWER  is  a  Massachusetts 
general  partnership  with  its  principal 
place  of  business  in  Boston. 
Massachusetts.  MASSPOWER  proposes 
to  construct,  own  and  operate  a  239 
megawatt,  natural  gas-fired,  electric 
cogeneration  facility  In  Sprinj^eld, 
Massachusetts. 

MASSPOWER  states  that  the 
requested  blanket  import  authority  will 
be  for  supplemental  supplies  for  its 
facility  if  needed  in  the  event  of  a 
temporary  increase  in  fuel  requirements 
or  a  temporary  Interruption  in  either  of 
its  primary  fuel  supplies.  The  export 
authority  requested  by  MASSPOWER 
would  give  it  the  flexibility  to  market 
any  excess  gas  available  primarily  due 
to  climatic  conditions  or  maintenance 
activities. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE'S  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1964). 
In  reviewing  natural  gas  export 
applications,  DOE  considers  the 
domestic  need  for  the  gas  to  be  exported 
and  any  other  issues  determined  to  be 
appropriate  in  a  particular  case.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  considerations  as  set 
forth  in  the  policy  guidelines.  The 


applicant  asserts  that  any  imports  made 
under  this  arrangement  will  be 
competitive  and  proposed  exports  are 
unlikely  to  be  needed  during  the 
requested  term  of  the  authorization. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  Uiis  aBn«>rtion. 

NEPA  CompUaoce 

The  National  Environmental  PoUcy 
Act  (KJEPA).  42  use.  4321  et seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procaduras 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestanta  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  500.  Protests,  motions  to  intervene, 
notices  of  inten'ention.  requests  for  - 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  Intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
tmderstandlng  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
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for  ■  conierence  shoaki  dexnonttnte 
why  the  conference  wooki  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  ahem  that  there 
are  factual  issues  genuinely  in  dispute 
that  ate  reievant  and  material  to  a 
dectsion  aad  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additiooal  procedure  is 
scheduled,  notice  wiU  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  MASSPOWER's  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room.  3F-056i.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a jn.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issaed  In  Washington,  DC  November  19, 
1901. 

CliffoH  P.  ToMoewsld. 
Acting  Deputy  Assistant  Secretory  for  Fueh 
Programs,  Office  of  Fossil  Eitetgy. 
IFR  Doc  91-28272  Piied  11-22-01:  8:45  am] 
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(FE  Dockat  No.  91-11-1181 

Salmon  Resources  LTDl;  Application 
for  BtanlMt  Auttwrtzatloa  to  Import 
Natural  Gas  From  Canada 

AOCHCY:  Department  of  Energy.  Office 

Of  Fossil  Energy. 

ACTION:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas. 


;  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  7, 
1991.  of  an  application  filed  by  Sahaon 
Resources  Ltd.  (Salmon)  requesting  that 
blanket  authorization  to  import  up  to  100 
Bcf  of  Canadian  natural  gas  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery  after  February  14, 1992,  the  date 
Salmon's  current  blanket  import 
authority  expires. 

The  application  is  filed  under  section 
3  of  the  Natural  GaS  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
OATlK  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:J0 
p.ra.,  eastern  time.  December  26, 1901. 


:  Office  of  Fueb  Progruna. 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestai  Building,  room  SF-OSe. 
FE-50,  1000  independence  Avenue.  SW.. 
Washington.  DC  20585. 
FON  FUfrTHCR  INFOWMATION. 

Frank  Duchaine.  Fuels  Programs,  Office 
of  Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestai  Buildmg.  room  3H- 
087.  FE-53. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)586-8233. 
Diane  Stubbs,  Office  of  Assistant 
General  Council  for  Fossil  Energy. 
U.S.  Department  of  Energy.  Forrestai 
Building,  room  6E-042.  GC-14. 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  585-fl667. 
SUPPL£MCNTAiiY  INFORMATION:  Salmon, 
a  Wyoming  corporation  with  its 
principal  place  of  business  in  Lakewood. 
Colorado,  is  a  wholly  owned  subsidiary 
of  Shell  Canada  Limited,  a  Canadian 
corporatioB  headquartered  in  Calgary, 
Alberta.  The  blanket  authorization 
sought  by  Salmon  would  extend  import 
authority  granted  originally  by  DOE/ 
ERA  Opinion  and  Order  No.  94.  issued 
December  16. 1985  (ERA  Docket  No.  85- 
18-NG).  extended  by  DOE/ERA  Opinion 
and  Order  No.  217.  issued  (anuary  22, 
1988  (ERA  Docket  No.  87-dO-NG).  and 
extended  again  by  DOE/ERA  Opinion 
and  Order  No.  37a  issued  January  11. 
1990  (ERA  Docket  Na  6&-71-NG). 

Salmon  intends  to  import  gas.  either 
for  its  own  account  or  on  behalf  of 
others,  from  Shell  or  other  Canadian 
suppliers.  Each  sale,  Salmon  asserts, 
wo«ild  be  market  responsive  and  the  gas 
would  be  sold  to  a  range  of  U.S. 
purchasers,  including  industrial  end 
users,  agricultural  users,  electric 
utiUties.  pipehnes.  and  local  distribution 
companies.  Imports  would  be 
accomplished  using  existing  pipeline 
capacity  and  Salmon  indicated  it  would 
file  reports  with  FE  within  30  days  after 
the  end  of  each  calendar  quarter  giving 
the  details  of  the  individual 
transactions. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  (he  public  interest  (49  FR 
6684,  February  22. 1964).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  «vill  be 
competitive  and  thus  in  the  public 
interest.  Parties  opposing  the 


arrangement  bear  the  burden  of 

overcoming  this  assertion. 

NEPA  CompiiaM* 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321.  et  seq.. 
requires  DOE  to  give  appropriate 

consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  io  this 
proceeding  until  DOE  has  met  ito  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  appHration.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
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that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  Issued  based  on  the  official 
record.  Including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Salmon's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  November  IB. 
1901. 

Clifford  P.  TomasMwski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

(FR  Doc  91-28273  Filed  11-22-91;  8:45  am] 

MUINO  coot  •410-OMI 


(FE  Docket  Na  91-68-NO] 

Tenaska  Qas  Co.;  Application  to 
Import  Natural  Qas  From  Canada 

Aomcv:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  August  23, 1991,  of 
an  application  filed  by  Tenaska  Gas  Co. 
(Tenaska).  requesting  blanket 
authorization  to  import  up  to  60.000  Mcf 
per  day  of  natural  gas  from  Canada  and 
up  to  an  aggregate  total  of  43.8  Bcf  over 
a  two-year  period  commencing  with  the 
date  of  first  delivery.  Tenaska  intends  to 
use  existing  pipeline  facilities  within  the 
United  States  and  states  that  it  will 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  Eastern  time  December  28. 1991. 
AOORtSSCS:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestai  Building,  room  3F-056. 


59283 


FE-50, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  588-9478. 
FOR  FURTHCR  INFORMATION  CONTACT 

Stanley  C.  Vass,  Office  of  Fuels 
Programs.  Fossil  Energy.  U.S. 
Department  of  Energy.  Forrestai 
Building,  room  3F-Oe4,  FE-53, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-8482. 

Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
Office  of  General  Counsel  U.S. 
Department  of  Energy.  Forrestai 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue,  SW., 
Washington,  D.C  20585,  (202)  586- 
6667, 

SUPFl^MKNTARY  INFORMATION:  Tenaska 
is  a  corporation  organized  under  the 
laws  of  the  State  of  Nebraska  with  its 
principal  place  of  business  in  Omaha, 
Nebraska.  Tenaska  proposes  to 
purchase  gas  from  Canadian  producers 
and  others  at  market  responsive  prices 
for  sale  to  various  United  States 
customers,  which  might  include 
distribution  companies,  pipeline 
companies,  other  marketers  of  natural 
gas  and  end  users. 

The  decision  on  Tenaska's  application 
for  import  authority  «vill  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  In  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984),  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelies  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  persons  should  be  aware  thdl  if 
DOE  approves  this  import,  it  may 
designate  just  a  total  term  volume  in 
order  to  provide  Tenaska  with 
maximum  operating  flexibility. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C,  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  In  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  respoiise  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 


and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
conunents  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.3ia 

A  copy  of  Tenaska's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-0S6.  at  the  above  address.  The 
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docket  room  is  open  between  the  boon 
of  8  a.m.  and  4:30  p-n^  Monday  through 
Friday,  except  Federal  holidays. 

laniad  ia  WashinghM.  DC  November  18. 
1991. 


CliflMrfP. 

Actiag  Deputy  ABMtimt  Secmtarr  for  nielt 

Progroam.  Office  of  Fonil  Energy. 

[Fit  Doc  91-Z8Z74  P(l«d  11-2Z-«1:  8:45  am] 


(FE  Dockat  Na  tl-M-NQl 

Tranam  Energy  Inc^  Ord«r  Granting 
Blanket  Authorization  to  Import  and 
Export  Natural  Gas 

AOCNCr:  Department  of  Energy.  Office  of 
Fossil  Energy. 

ACnOM:  Notice  of  an  order  granting 
blanket  authorization  H>  import  and 
export  natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 

the  Department  of  Energy  gives  notice 
ilut  it  has  issued  an  order  granting 
TranAm  Energy  Inc.  blanket 
authorizatioa  to  impart  and  export  tip  to 
100  Bcf  of  natural  gas  from  and  to 
Canada  and  Mexico,  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202]  Se»- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  &jn.  and  4:30  pjn., 
Monday  through  Friday,  except  Federal 
holidays. 

IssMd  in  Wadiingtoa.  DC  November  18, 
1991. 

Clffatrf  P.  ToBanvwski, 
Acting  Deputy  Assistant  Secretary  for  Fueh 
Programs,  Office  ofPonil  Energy. 
[FR  Doc  91-28Z7S  Filed  11-22-91:  8:45  am] 
cooc  *m»  »i  M 


ENVIRONMENTAL  PWOTECTION 
AGENCY 

[FRL-4034-2) 

Agency  Information  Coffectfoo 
Acthrmes  Under  0MB  Review 

AGCMCT:  Environmental  Protection 
Agency  (EPA). 
AcnoM:  Notice. 


IT:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  »eq.\,  tkis  notice  aonoonces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(CM^)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  «od  its  expected 

cost  and  burden. 

DATES:  Comments  must  be  submitted  on 

or  before  Deccimber  28, 1991. 

FOR  nMTNBI  IMWMATIOCI  CONTACT: 

Sandy  Fanner  at  EPA,  (202)  280-274a 

SUFPLEMCNTARV  INPORMATKM: 

Office  of  Sofid  Waste  and  Energancy 
Response 

Title:  Facility  Ground- Water 
Monitoring  Requirements  (EPA  No. 
0959.07).  "niis  ICR  is  a  reinstatement  of  a 
previously  approved  information 
collection  (OMB  No.  2050-0033). 

Abstract  Pursuant  to  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976.  40  CFR  part  264  and 
40  CFR  part  265  establish  ground-water 
monitoring  regulations  for  permitted  and 
interim  status  facilities,  respectively. 
These  regulations  establish  programs  for 
protecting  ground-water  from  releases  of 
hazardous  wastes  by  land  disposal 
facilities  (LDFs).  Ultimately,  the  EPA 
will  use  the  information  provided  by 
LDFs  to  make  decisions  regarding  the 
type  and  status  of  monitoring  programs, 
and  what  corrective  actions,  if  any.  must 
be  taken  by  the  LDFs  to  protect  ground- 
water. 

Owners  or  operators  of  permitted 
LDFs  must  perform  detection 
monitoring.  In  addition  to  monitoring, 
activities  associated  with  detection 
monitoring  include:  (1)  Notifying  EPA  of 
statistically  significant  concentrations  of 
hazardous  leachate  when  detected:  and 
(2)  gathering  and  maintaining  records  on 
all  data  pertaining  to  ground-water 
collected  during  monitoring.  If  it  has 
been  determined  by  EPA  that  the 
concentrations  of  hazardous  waste 
leachate  pose  sufficient  risk  to  ground- 
water, then  the  LDF  must  conduct 
compliance  monitoring  of  ground-water 
in  addition  to  detection  monitoring. 

The  information  collection  activities 
associated  with  compliance  monitoring 
include:  (1)  Gathering  and  maintaining 
records  on  all  ground-water  data  and 
analyses  collected  during  BKMiitoring;  (2) 
notifying  EPA  of  ground-water 
contamination,  the  presence  of  new 
constituents  in  the  ground  water,  and 
instances  where  unacceptable 
concentrations  of  contaminants  have 
been  found.  In  the  event  that  a  leak  is 
detected  it  an  unacceptable 
concentration,  the  LDF  must  provide 
EPA  with  engineering  feasibility  plans 
and  reports  on  cm  recti  ve  action,  or 
provide  EPA  trith  all  data  necessary  to 
establish  an  alternate  concentration 
limit  (ACL). 


Owners  or  operators  of  interim  status 
LDFs,  must  establish  water-quality 
assessment  programs.  The  information 
collection  activities  associated  with  the 
program  indudr.  (1)  Preparing  a 
sampling  and  analysis  plan  for 
monitoring  ground-water  contamination; 
(2)  notifying  EPA  of  changes  to  indicator 
parameter  concentrations:  (3)  submitting 
a  9x>und-water  qualify  assessment 
report  (4]  gathering  and  maintaining 
records  on  analyses  and  evaluations 
conducted  under  the  program:  and  (5) 
submitting  annual  quality  assessment 
reports  to  the  Regional  Administrator. 

Owners  or  operators  of  interim  status 
LDFs  seeking  exemption  or  the  use  of 
alternative  systems  of  ground  water 
monitoring,  must  first  demonstrate  to 
EPA.  in  writing,  that  they  pose  little  or 
not  risk  of  contaminating  ground-water. 
If  low  risk  is  demonstrated,  owners  or 
operators  of  these  facilities  must 
continue  to:  (1)  Gather  and  maintain 
records  of  ground-water  data:  (2)  report 
on  the  parameters  of  drinking  water 
suitability  during  the  first  yean  (3) 
report  annuatfy  on  parameters 
indicative  of  water  quality,  sample 
variances  from  background 
concentrations,  and  ground-water 
surface  information  pertaining  to 
groundwater  analysis. 

Burden  Statement  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  119  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing 
information  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  PubHc  recordkeepmg 
burden  for  this  collection  of  information 
is  estimated  to  average  178  hours  per 
respondent,  annnalfy. 

Respondents:  Businesses  or  other  for- 
profit  organizationB,  Federal  agencies. 
small  businesses  or  organizations.  State 
and  local  governments. 

Estintated  number  of  respondents: 
958. 

Frequency  of  collection:  Annually,  or 
when  ground-water  contamination  is 
detected. 

Estimated  number  of  responses  per 
respondent  1. 

Estimated  total  annual  burden: 
150.207  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  borden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street.  SW.. 

Washington.  DC  20460:  and 
Jonathan  GledhilL  Ofiice  of 

Management  and  Budget  Office  of 
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Information  and  Regulatory  Affairs. 
725  17th  St..  NW..  Washington.  DC 
20503. 

Dated:  November  14. 1991. 
Paul  Lapslay. 

Director,  Regulatory  Management  Division. 
(FR  Doc  91-28248  Filed  11-22-91;  8:45  am] 
anUNQ  COCCI 


(FRL-4034-3] 

Agency  Information  Collection 
ActlvMea  Under  OMB  Review 

AGENCY:  Envirgnmental  Protection 
Agency  (EPA)." 
action:  Notice. 

StiMMARV:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  This  notice  also 
announces  our  request  for  an  expedited 
review  under  5  CFR  1320.18. 
DATES:  Comments  must  be  submitted  on 
or  before  December  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  RCRA  Financial  Responsibility 
Requirements  for  Underground  Storage 
Tanks  (ICR  No.  1359.03).  This  ICR  is  a 
reinstatement  of  a  previously  approved 
collection  (OMB  No.  2050-0066). 

Abstract  This  ICR  details  the 
information  collection  activities 
associated  with  the  financial 
responsibility  requirements  for  owners 
and  operators  of  underground  storage 
tanks  (UST)  as  provided  in  subpart  I, 
Financial  Responsibility  Requirements, 
40  CFR  part  280.  Owners  or  operators  of 
underground  storage  tanks  (USTs) 
containing  petroleum  must  obtain 
evidence  of  financial  responsibilify  for 
UST  releases.  In  order  to  comply  with 
the  requirements,  owners  or  operators  of 
USTs  containing  petroleum  must  obtain 
one  of  the  financial  instruments 
specified  in  the  regulation,  which 
include:  guarantees,  trust  funds, 
insurance,  risk  retention  group  coverage, 
surety  bonds,  letters  of  credit,  state- 
required  mechanisms,  and  state  funds  or 
other  state  assurances. 

On  occasion,  owners  or  operators 
who  obtain  a  financial  instrument  must 
report  to  EPA  on  the  status  of  financial 
assurance  instruments,  their  financial 


status  or  the  financial  status  of 
institutions  issuing  the  instruments.  In 
additioa  owners  or  operators  must 
maintain  records  of  the  financial 
instrument  along  with  a  statement  that 
they  are  in  compliance  with  the 
financial  responsibility  requirements. 

Burden  Statement  The  average  public 
reporting  burden  for  this  collection  is 
estimated  to  be  2  hours  per  response. 
This  estimate  includes  all  aspects  of  the 
information  collection  inclucfing  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  estimated  annual 
burden  per  recordkeeper  is  0.08  hours. 

Respondents:  Underground  Storage 
Tank  Owners  and  Operators. 

Estimated  Number  of  Respondents: 
286,642. 

Estimated  Number  of  Responses  per 
Respondent  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  67,513  hours. 

Frequency  of  Collection:  On  occasion. 

Expedited  Review:  A  request  for  an 
expedited  review  of  this  ICR  is  made 
under  the  Paperwork  Reduction  Act  (5 
CFR.  1320.18).  as  a  lapse  in  approval  for 
an  extended  period  of  time  will 
significantly  hamper  EPA's  financial 
responsibility  enforcement  efforts  and 
could  ultimately  result  in  harm  to  human 
health  and  the  environment. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street.  SW., 

Washington.  DC  20460;  and 
Jonathan  Gledhill.  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725 17th  St..  NW..  Washington,  DC 

20503. 

Dated:  November  18, 1991. 
Paul  Lapsley. 
Director.  Regulatory  Management  Division, 

[FR  Doc  91-28249  Filed  11-25-01: 8:45  am] 
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Draft  Criteria  Document  for  Oxides  of 
Nitrogen 

AGENCY:  Environmental  Protectiou 

Agency. 

ACTION:  Notice  of  availabilify  of 

external  review  draft. 


v.  This  notice  announces  the 
availabilify  of  an  external  review  draft 
of  a  revised  air  qualify  criteria 
document  of  oxides  of  nitrogen.  This 
draft  was  prepared  by  the 
Environmental  Criteria  and  Assessment 
Office  (ECAO)  of  EPA's  Office  of  Health 
and  Environmental  Assessment  a  part 
of  the  Office  of  Research  and 
Development 

DATES:  The  Agency  will  make  the 
external  review  draft  available  for 
public  review  and  comment  on  or  about 
November  25, 1991.  Comments  must  be 
in  writing  and  postmarked  by  February 
28.1992. 


:  To  obtain  a  copy  of  the 
external  review  draft  document 
interested  parties  should  contract  the 
ORD  Publications  Center,  CERI-FRN. 
U.S.  Environmental  Protection  Agency. 
26  West  Martin  Luther  King  Drive. 
Cincinnati,  HO  45268.  (513)  569-7562  or 
FTS  684-7562.  and  request  the  external 
review  draft  of  the  revised  Air  Qualify 
Criteria  for  Oxides  of  Nitrogen.  Please 
provide  your  name,  mailing  address,  and 
the  EPA  document  number.  EPA/600/8- 
91/049A. 

The  draft  document  will  also  be 
available  for  public  inspection  and 
copying  at  the  EPA  Library,  EPA 
Headquarters,  Waterside  Mall.  401  M 
Street  SW..  Washington.  DC. 

Comments  on  the  draft  should  be  sent 
to  the  Project  Manager  for  Oxides  of 
Nitrogen.  U.S.  Environmental  Protection 
Agency  MD-52,  Research  Triangle  Park. 
NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Dinae  Ray.  U.S.  Environmental 
Protection  Agency,  Environmental 
Criteria  and  Assessment  Office.  MD-52. 
Research  Triangle  Park.  NC  27711  (919) 
541-3637  or  FTS  629-3637. 

SUPPLEMENTARY  INFORMATION:  Section 

109  (d)(1)  of  the  Clean  Air  Act  42  U.S.C. 
57409(d)(1).  requires  periodic  review 
and.  as  appropriate,  revision  of  air 
quality  criteria  documents  in  connection 
with  review  and  possible  revision  of 
existing  national  ambient  air  quality 
standards.  EPA  is  revising  the  existing 
air  qualify  criteria  document  for  oxides 
of  nitrogen  as  announced  in  the  Federal 
Register  on  July  22. 1987  (52  FR  27580). 
To  help  assure  the  accuracy  and 
completeness  of  the  revised  document 
and  external  review  draft  is  being 
released  for  public  review  and  comment 

Dated:  November  19. 1991. 

Erich  W.  Brettfaauer, 

Assistant  Administrator  for  Research  and 
Development. 

(FR  Doc  91-28255  Filed  11-22-01:  &-4S  am) 
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(FRL-4084-41 

Ordnance  nM«ar^  lac  Stts; 
PropoMd  Saraamefit 

AOCMOCfnvicsnaental  PreteotiMi 

Agency. 

ACTKHC  Notice  «f  firepoBed  letttCTieat 

summary:  Under  section  122(h]  of  the 
Comprebeathne  EimnMimantsl 
Response,  CoQiyeination  and  Liability 
Act  tCERCLA).  the  Eavironmeiital 
Protection  Agency  (EPA)  has  a^eed  ta 
sefttfe  dabna  for  reapone  coats  at  &e 
Ordnance  Research.  Inc.  Site,  Fort 
WaltoB  Beach.  Honda,  vntii  (Maaaoe 
Research,  loc  and  Mc.  Feed  W.  Shiatz. 
EPA  will  consider  public  ooaunents  on 
the  proposed  settkomnt  for  thirty  diya. 
EPA  may  withdraw  froai  or  modify  the 
proposed  settlement  ahotild  such 
comments  disclose  facts  or 
cansideratioos  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
prcfwsed  seftleaKnl  are  available  from: 
Ms.  Carolya  McCall.  Waste  Programs 
Branch.  Waste  Management  Divioioa, 
U.S.  EPA.  Region  IV,  345  Courtland 
Street  NE.,  Atlanta.  Ceorgia  90985,  (404) 
347-5059. 

Written  comment  may  be  aubnritted  to 
the  persoB  above  wi Ain  30  days  of  Ute 
date  of  publication. 

Dated:  November  6, 1991. 
Elmar  W.Aiken. 

Acting  Director,  Waste  Manogeaeat 
Division. 
(FR  Doc.  91-23250  Filed  11-22-91;  ft45  amj 


FEDERAL  COMMUNICATtOMS 
COMMISSION 

PaMc  lnfarmadonCc«ection 
Raquiramant  Submlttad  to  Offica  o« 
Managamant  aod  Bulget  tar  Ravlaar 

November  14, 1931- 

The  Federal  ConunonicaiionB 
CaaaBia«aalMa  submitted  the  follownig 
informatioB  oatteotion  retiui]<eiueBt  to 
OMB  for  review  and  cieaFance  ander 
the  P^erwsriL  RedKtion  Act  of  1980  ^ 
U.S.C.  35871- 

Copses  of  this  snfaiBissian  may  be 
purchased  frooi  tke  Coauaissioo's  copy 
cotibactar,  DowiUown  Copy  Centet. 
1114  2l8t  Street.  MW,  Waehingtoa.  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federa!  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 


collection -rfiOTdd  contact  fonas 
NeAiardt,  Office  of  Management  and 
Budget,  room  3295  NBML  Was^angtow. 
DC  20503.  [2BZ)  395-4M4. 

<^tB  rmmber  None. 

Title:  Document  Index  Terms. 

Actknc  New  colet^ton. 

Resptndents:  Businesses  nr  other  for- 
profit  ftnchjdmg  smafl  businesses^. 

FYequettcy  of  response:  On  occasion 
lepurting.  • 

Estimated  atmtiaf  burden:  n  ,128 
responses:  .IWT^wars  average  burden 
per  leujidheeper;  388  honrs  total  annual 
burden. 

Needs  xjitd  t/aes.*  Tne  t  eocral 
Conflntnications  Connnissttjn  is 
planning  to  hnplement  a  Records 
Imaging  Processing  System  (RHPS)  for 
storage  and  retrieval  of  docketed, 
rulemaking  and  f^etition  for  Rulemaking 
proceedings.  The  system  will  provide 
the  public  and  staff  with  sarce  day 
access  to  these  documents  filed  at  the 
FCC.  Access  to  specified  doomients  is 
obtained  throogh  ^te  use  of  the  **index 
terms'  which  point  the  way  to 
individual  documents.  In  order  to 
provide  same-day  retrieval  to  the  pubtic 
and  FCC  staff,  we  are  requesting  thai 
filers  of  these  documents  voluntarfly 
attach  a  list  of  index  terms  to  the  first 
page  of  their  filing.  "Hie  provision  of  this 
information  is  technically  required  in 
order  to  index  documents  as  they  are 
optically  scanned  into  the  RIPS  system. 
Without  such  indexing  by  fflers,  access 
to  documents  would  either  be  delayed, 
or  at  best  the  system  would  be 
prohibitively  expensive  to  implement. 

Federal  Cooununications  Commission. 

D—oaR-SsMcy. 

Secretary. 

[FR  Doc.  91-282ai  Ned  ll-22-«l:  ■:«(  a»j 


Public  Information  Collaction 
Raquiramant  Submitted  to  Office  of 
Management  and  Bodget  for  Ttevlear 

November  la  1991. 

The  Federal  Communications 
Commission  has  aubmrtted  the  following 
information  collection  requirement  to 
OMB  for  ceview  and  rlpamnrw  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
coBtnctor,  Oowaiteani  Copy  Center. 
1114  2l8t  Street,  NW.,  Washingtaa.  DC 
20036.  (202)  452-1422.  For  further 
infonnatiaa  «■  faa  sobmission  coatedl 
)udy  Boley,  Federal  Communications 
Commisssao.  paZJ«aa-7513.  PerBflsn 
wishing  to  comment  on  this  inionaatioB 


collection  tSrouW  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB.  Washington. 
DC  20503.  (202)  3»-ltl4. 
OMB  number:  3060-0464. 
TtHe:  Amendment  of  Parts  2*.  43,  74, 
78  and  94  of  the  ConMnsatoa'a  Kutes 
Governing  Use  of  the  Pwqaendes  in  U»e 
2.1  and  2.6  GHf  fiends  Affecting:  A^vate 
Operational-Fixed  Microwave  Servioo. 
Multipoint  Distribution  Service  (MDS). 
Multichaanel  Mattipaint  Distribution 
Service  (MMDS),  haMractional 
Television  Fixed  Service  (ITFSJ  and 
Cable  Television  Relay  Service 
(CARS)— Gen.  Docket  Nos.  90-54  ami 
80-113. 

Actitm:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  {including  small  Imsiiiesses). 

Frequency  of  response:  K3n  occasion 
reporting  and  annually. 

Eitmotad  aanual  burden:  SI27 
responses;  10,40  hours  average  burden 
per  respoase:  6.520  hours  total  annual 
burden. 

Needs  and  uses:  A  Report  and  Order 
was  adopted  to  facilitale  ^e 
development  of  wireless  cable  service 
as  a  viable  competitor  ia  the 
multichannel  video  oaarketplace.  by 
revising  die  rules  governing  the  various 
microwave  radio  chanaeia  that  can  be 
used  collectively  to  provide  wireless 
caWe  service.  The  Order  of 
Reconsideration  modifies  and  clarfftes 
some  decisions  made  in  the  Report  and 
Order.  Rule  changes  included  new 
standards  for  (1)  Interference  protection 
for  TTPS  stations  which  lease  excess 
capacity  to  wireless  cable  operators;  f2] 
ITFS  excess  capacity  leasing 
requiremente;  (3)  signal  boosters  of  very 
low  power,  (4)  interference  analyses 
filed  by  MMDS  applicants  with  regard 
to  ITFS  statioas;  (5i  ITFS  service 
requirements  for  Ni&fl3S  aj>pricanta:  and 
(6)  CARS  eligibility.  The  data  will  be 
used  by  PCC  staff  to  detennioe  whether 
the  applicant  is  qualified  legally, 
technically  and  financially  to  be 
licensed  to  nse  BMcrowave  radio 
frequencies.  Without  aucii  iiifiafuatioa 
tke  FOG  could  not  detencine  whether  to 
issue  conatruction  authoiizations  aod 
licenses  to  the  appUcaf«a  that  provide 
telecomnmnicahons  services  *o  the 

BVDHC 

Federal  CommuBications  Commiminn. 

Donna  R.  Searcy, 

SecrstoTf. 

\m.  Ooc  ei-ZMM  Filed  It-ZX-M:  «)454Hn] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(a)  FMed;  Empreaa  De 
Navegacao  Intemacional  (Navinter),  et 
al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shippmg  Act  of  1964. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
^fW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  202-011259-002. 
Title:  United  States/Southern  Africa 
Conference  Agreement. 

Parties:  Empress  De  Navegacao 
Intemacional  (Navinter).  Lykes  Bros, 
Steamship  Co.,  Inc..  Safbank  Line,  Ltd. 
(safbank). 

Synopsis:  The  proposed  modification 
revises  article  7  to  provide  for  a  $35,000 
,    membership  admission  fee. 
Agreement  No.:  232-011358. 
Title:  VSA/Italia  Space  Charter  and 
Sailing  Agreement. 

Parties:  Italia  di  Navigazone,  S.p,A. 
("Italia"),  FMC  Agreement  No.  203- 
011171  ( '011171 '). 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another,  to  discuss  and 
agree  upon  the  interchange  and  leasing 
of  containers  and  to  rationalize  sailings 
in  the  trade  between  United  States  East 
Coast  ports  in  the  Portland,  Maine/ 
Savannah.  Georgia  range  and  ports  in 
Italy.  France  and  Spain  and  inland 
points  via  such  origin/destination  ports. 
Agreement  No.:  224-200592. 
Title:  Maryland  Port  Administration/ 
Maersk  Line  Marine  Terminal 
Agreement. 

Parties:  Maryland  Port  Administration 
("MPA"),  Maersk,  Inc  ("MAERSK"). 

Synopsis:  The  Agreement,  filed 
November  14, 1991.  provides  for  MPA 
and  MAERSK  to  enter  info  a  lease 
agreement.  MAERSK  will  lease  from 
MPA  thirty-six  acres  at  the  Dundalk 
Marine  Terminal.  The  term  of  the 
Agreement  is  for  ten  years. 
Agreement  No.:  224-200593. 
Title:  Agreement  &  Lease  Between 
The  Maryland  Port  Administration  and 
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Universal  Maritime  Services 
Corporation. 

Parties:  Maryland  Port  Administration 
(MPA),  Universal  Maritime  Services 
Corporation  ("Universal"). 

Synopsis:  The  Agreement  and  lease 
provides  Universal  the  use  of  portions  of 
the  Dundalk  Marine  Terminal  for  a  term 
of  ten  years. 

Dated:  November  19, 1991. 
By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C  Polking. 

Secretary. 

(FR  Doc  91-28205  Filed  11-22-91:  8:45  amj 
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DEPARTMEtlT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Dieoase  Control 

National  Center  for  Prevention 
Servlcea,  HIV  CounaeHng;  Meeting 

The  National  Center  for  Prevention 
Services  (NCPS)  of  the  Centers  for 
Disease  Control  (CDC)  announces  the 
following  meeting. 

Name:  HIV  Counseling  Meeting 

Time  and  Date:  8:30  a.m.-4:30  p.m., 
December  la  1991. 

Place:  Terrace  Garden  Inn-Buckhead. 
Terrace  Ballroom  West,  3405  Lenox  Road. 
NE.,  Atlanta,  Georgia  30328,  telephone  404/ 
281-925a 

Status:  Open  to  the  public  limited  only  by 
space  available. 

Purpose:  To  obtain  individual  input  htm 
CDC  and  NCPS  program  staff,  ttate  HIV/ 
sexually  transmitted  diseases  (STD)  project 
directors.  HIV  counselors.  HIV/STD  clinic 
managers,  program  staff  from  community- 
based  organizations,  social  scientists,  and 
representatives  from  various  national  HIV 
organizations  regarding  program  issues 
related  to  the  public  health  functions  of  HIV 
counseling.  From  these  discussions,  CDC  may 
produce  additional  technical  guidance  for 
counselors  and  program  managers  and  may. 
In  addition,  refine  its  own  technical 
assistance  and  training  activities  related  to 
counseling. 

Matters  Tp  Be  Discussed:  The  meeting  will 
focus  on  a  number  of  Important  public  health 
questions,  such  as: 

•  What  counseling  techniques  can  be 
employed  to  facilitate  self-assessment  and 
awareness  of  HIV  risk? 

•  How  can  counseling  messages  be 
structured  to  ensure  that  important 
prevention  messages  are  understood  and 
accepted  by  clients? 

•  What  counseling  techniques  can  be 
employed  to  maximize  return  for  post-test 
counseling? 

•  What  lessons  have  we  learned  about  the 
relationship  between  HIV  counseling  and 
behavior  change? 

Contact  Person  for  More  Information- 
Sandra  H.  Kerr,  Public  Health  Analyst,  NCPS 
(HIVJ.  CDC,  MS  E07. 1600  Clifton  Road,  NE., 


Atlanta.  Georgia  30333,  telephone  404/639- 
1480  or  FTS  236-1480. 

Dated:  November  19, 1991, 
BvinHllyar. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
(FR  Doc.  91-28215  Filed  11-22-91:  a-45  am] 
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Board  of  Scientific  Counaelors. 
National  Institute  for  Ocojpational 
Safety  and  HmMk  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH). 

Time  and  Date:  8:30  a.m.-4:30  p.m., 
December  la  1991. 

Place:  Terrace  Garden  Inn-Buckhead.  3405 
Lenox  Road.  NE.,  Atlanta.  Georgia  30326. 

Status:  Open  to  the  public  limited  only  by 
the  space  available. 

Purpose:  The  Board  provides  advice  to  the 
Director.  NIOSH.  on  NIOSH  research 
programs.  Specifically,  the  Board  provides 
guidance  on  the  Institutes  research  activities 
related  to  developing  and  evaluating 
hypotheses,  systematically  documenting 
findings,  and  disseminating  results. 

Matters  To  Be  Discussed:  The  agenda  will 
include  the  NIOSH  Director's  report  and 
presentations  on  scientific  Issues  such  as 
visiting  scientists,  plans  for  a  new  research 
facility,  research  grants  programs, 
agricultural  center  grants,  and  surveillance 
activities.  Agenda  items  are  subject  to  change 
as  priorities  dictate. 

Contact  Person  for  More  Information:  Betty 
H.  Dryden.  Committee  Management 
Specialist.  Office  of  the  Deputy  Director, 
NIOSH  1600  Clifton  Road,  NE..  Mailstop  !>- 
2a  Atlanta.  Georgia  30333,  telephone  (404) 
639-1530  or  FTS  236-1530. 

Dated:  November  20. 1991. 
Bvin  Hilyar. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control 
(FR  Doc.  91-28339  Filed  11-22-01:  8:45  am] 
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The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  of  the 
Centers  for  Disease  Control  (CDC) 
Announces  the  Following  Meeting 

Nome:  Consultant  Meeting  on  Ultraviolet 
Germicidal  Irradiation. 

7"/mes  and  Dates:  8  a.m.-5:30  p.m.. 
December  10. 1991.  8:30  a.m.-12  noon, 
December  11, 1991. 

Place:  Travelodge  Hotel-Atlanta,  North 
Druid  Hills  Road  at  I-6S,  NE.,  Atlanta. 
Georgia  30329. 

Status;  Open  to  the  public  limited  only  by 
the  space  available. 
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AwpoM:  CoiiMiltMiU  wiB  examine  iMnet 
regarding  the  u»e  of  ultraviolet  gemtickbl 
irradiation  in  heahli  care  tettingi  for 
controlling  transmission  of  tuberculosis. 

Contact  Person  for  Additkuial  Utformatiom: 
Lillian  GKckman.  PACE  Entetprises,  Inc,  17 
Executive  Parii  Drive,  ffE..  luite  200,  Atlanta. 
Ceeiste  90928.  telephone  404/639-0816. 

Dated:  November  19. 1101. 
Elvin  llilyei. 

Associate  Director  for  Policy  CoorcHnatitm. 
Centers  for  Disease  Coatrol 
(FR  Doc.  n-2821«  Filed  11-22-91: 8:45  ea] 
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tonVHiland 
)(NCVHS) 
Subcotmtilttea  on  Stif  and 
Community  Haaith  Statiatica:  Maattng 

Pursuant  to  Public  Law  92-463,  the 

National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  meeting. 

Name:  NCVHS  Subconumttee  on  State  end 
ComiBiiBity  Health  Statistics. 

Times  and  Dales:  1  p.m.-6  p.B,  Deoeaaber 
11. 1991.  9  a.aL-6  PA..  December  IZ  1901. 

P/ace:  Room  303A-90SA.  Hubert  H. 
Humphrey  Building  200  iiidependenoe 
Aveme.  SW..  Waaliington.  DC  20201. 

Status:  Open. 

Purpaee:  The  porpoee  of  this  meeting  is  far 
the  Subcommittee  to  contiaoe  to  explore 
issues  and  ooocems  about  the  availability  of 
statistics  to  monitor  the  health  of 
communities. 

Contact  Person  for  More  Irformatioa: 
Substantive  program  information  a*  well  as 
sumaiaries  of  the  meeting  and  a  roster  of 
coBuaittee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS,  room  1100.  Presidential 
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Food  and  Drug  Adminiatration 
(DoclMt  No.  79N-0001:  OESi  7«a2) 

Nyttdrln  Hydroetilorida:  Final  Ordar  on 
Objactiona  and  Raquaat  for  a  Haaring; 
wntKtraaral  of  Approval  of  Naw  Drug 
Application 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

ttJMMARV:  Tbe  Cooimissioner  of  Food 

and  Dinigs  denies  a  hearing  and 
withdraws  approval  of  the  new  drug 
application  (NDA)  held  by  Rorer 


Pharmaceutkal  Corp.,  for  Arlidin 
Tablets.  This  product,  which  contains 
nylidiln  hydrochloride,  is  labeled  for 
treatment  of  peripheral  vascular  cUsease 
and  certain  disturbances  of  the  inner 
ear.  The  basis  of  the  withdrawal  is  that 
the  drug  lacks  substantial  evidence  of 
effectiveness  for  its  labeled  indications. 
imCTlVI  date:  December  26, 1901. 
TON  RIRTNKR  NiVOmiATION  CONTACT: 
Margaret  F.  Sharkey.  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857.  301- 
295-«Ml. 
SUPM^MENTARV  MFONMATION:  In  a 

notice  pat>li8hed  in  tfie  Federal  Register 

of  July  20. 1971  (36  FR  13347).  the  Food 
and  Drug  Admfnistration  (FDA) 
announced  its  evaluation  of  reports 
received  from  the  National  Academy  of 
Sciences/National  Research  Council. 
Drug  Efficacy  Study  Group  (NAS/NRC) 
concerning  Arlidin  Tablets  (NDA  0-367; 
now  held  by  Rorer  Pharmaceuticals,  a 
division  of  Rorer  Pharmaceutical 
Corporation.  500  Viigtnia  Drive,  Fort 
Washington,  PA  19034  (formerly  held  by 
USV  Laboratories.  Inc.  P.O.  Box  345. 
Manati,  PR  OQ701-.  hereafter  collectively 
referred  to  as  USV/Rorer)).  FDA 
evaluated  Arlidin  Tablets  as  lacking 
substantial  evidence  of  effectiveness  for 
cerebrovastnilar  disorders  such  as 
arteriosclerosis,  for  other  ischemic 
disturbances  of  the  brain  and  eye.  and 
for  livedo  reticularis.  The  agency  also 
evaluated  the  drug  product  as  possibly 
effective  for  treatment  of  peripheral 
vascular  disease  and  certain  circulatory 
disturbances  of  the  inner  ear.  FDA 
allowed  affected  manufacturers  60  days 
to  delete  all  indications  classified  as 
lacking  substantial  evidence  of 
effectiveness  and  6  months  to  provide 
substantial  evidence  for  the  possibly 
effective  indication*. 

On  September  J.  1971.  USV/Rorer 
deleted  from  Arlidin's  labeling  those 
indications  that  had  been  classified  as 
lacking  substantial  evidence  of 
effectiveness.  The  firm  also  submitted 
protocols  for  the  study  of  Arlidin  for  its 
possibly  effective  uses. 

In  a  notice  published  in  the  Federal 
Register  of  December  14. 1972  (37  FR 
26623),  as  amended  on  July  11, 1973  (38 
FR  18477),  FDA  announced  that  several 
peripheral  vasodilator  drug  products  not 
proven  to  be  effective,  including  Arlidin 
Tablets,  were  temporarily  exempt  from 
the  schedule  established  by  the  court  in 
American  Public  Health  Asgii  v. 
Veneman.  349  F.  Supp.  1311  (D.D.C. 
1972),  for  completing  the  Drug  Efficacy 
Study  Implementation  (DESI)  program 
(Paragraph  XIV  exemption),  liiis 
exemption  was  intended  to  allow 


manufacturers  additional  time  to  design 
and  coodud  fnrtbar  studies  to  determine 
the  effectiveneas  of  their  products  for 
which  FDA  found  there  was  a 
compelling  medical  need.  These 
products  were  exempted  because  many 
variables  characteristic  of  peripheral 
vascular  disease  required  complex 
protocols  and  studies  of  long  duration. 

Under  the  exemption.  USV/Rorer 
submitted  numerous  protocols  for 
studies  of  Arlidin  in  the  treatment  of 
peripheral  vascular  disease,  vertigo,  and 
tinnitus.  However,  during  the  exemption 
period,  the  firm  submitted  the  results  of 
only  two  studies  in  summrt  of  its  claim 
that  Arlidin  is  effective  in  the  treatment 
of  peripheral  vascular  disease.  Neither 
study  was  able  to  distinguish  Arlidin 
from  a  placebo.  Manufacturers  of  other 
exempted  peripheral  vasodilator  drug 
products  also  failed  to  demonstrate  the 
effectiveness  of  their  products.' 

In  a  notice  published  in  the  Federal 
Register  of  May  25. 1979  (44  FR  30436), 
FDA  announced  that  because  more  than 
6  years  had  been  allowed  to  study 
peripheral  vasodilator  drugs  and  their 
effectiveness  had  not  been 
demonstrated,  the  agency  had  decided 
to  revoke  the  paragraph  XIV  exemption 
for  these  products.  In  another  notice, 
also  appearing  in  the  Federal  Register  of 
May  25. 1979  (44  FR  30443),  the  Director 
of  the  Bureau  of  Drugs  (now  the  Center 
for  Drug  Evaluation  and  Research) 
reclassified  nylidhn  hydrochloride 
(Arlidin)  to  lacking  substantial  evidence 
of  effectiveness,  proposed  to  withdraw 
approval  of  the  NDA  for  Arlidin,  and 
offered  an  opportxmity  for  a  hearing  on 
the  proposal.  In  response,  the  following 
manufacturers  requested  a  hearing: 

(1)  USV/Rorer  for  Ariidin  Tablets; 

(2)  Cord  Laboratories.  Inc.  (Cord). 
2555  W.  Midway  Blvd..  Broomfield.  CO 
8002a  for  a  generic  version  of  nylidrin 
hydrochloride; 


'  FDA  ha*  wtlhdfewii  or  prapoted  to  withdraw 
approval  of  all  the  ottier  peftpharal  vasodilators 
labeled  for  use  In  peripheral  vatcolar  disease, 
circulating  distiatiaDoes  of  tb«  ianer  aar.  or  cerebral 
vascalar  conditions.  FDA  has  withdrawn  approval 
of  lolazoline  hydrochloride,  azapetrne  phosphate, 
nicolinyl  alcohol,  and  dioxyline  phosphate  a* 
lacking  sebalertial  aeideaoc  al  effecliveaesa.  FDA 
has  also  requirwl  asodiflcetios  of  the  tabeling  ct 
phenoxybenxaftuoe  hydrochloride  to  delete  all 
claims  relating  to  pertpheral  vascular  disease. 

For  two  drug*,  tsoxsoprioe  hydrochloride 
(September  2S^  ISBC  wm  MMB)  and  cydandelala 
(October  IS.  10S4. 4S  FR  SOSTX).  the  Coamissioner 
granted  hearings  ooncarnlns  die  ageecy's  profKNal 
to  withdraw  approval  of  the  drags  as  tacking 
substantial  evtdenoe  of  effectiveness.  In  both  cases. 
the  administrative  law  Mg*  (AL|)  fcMnd  that  the 
sffeciiveness  of  the  drags  is  net  s>ipp»irtsd  by 
substantial  rvidanna.  The  affected  manufacturers 
have  appeeied  the  ALfa  decision  to  the 
Comalaaioaar.  Dadatana  as  these  drags  will  be 
announced  in  future  Federal  Ragbier  notices. 
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(3)  Premo  Pharmaceutical 
Laboratories.  Inc.  (now  Lemmon  Co..  650 
Cathill  Rd.,  Sellersville.  PA  18960) 
(Premo/Lemmon).  citing  its  intent  to 
market  nylidrin;  and 

(4)  The  National  Association  of 
Pharmaceutical  Manufacturers  (NAPM). 
747  Third  Ave.,  New  York,  NY  10017.  on 
the  legal  issue  of  whether  the  notice 
revoking  the  paragraph  XIV  exemption 
for  peripheral  vasodilators 
discriminated  against  generic  versions 
of  these  products.  Because  the 
revocation  notice  did  not  differentiate 
between  pioneer  and  generic  peripheral 
vasodilator  drug  products.  NAPM's 
contention  is  not  discussed  further  In 
this  order. 

The  Commissioner  of  Food  and  Drugs 
has  considered  the  arguments  and  data 
submitted  by  USV/Rorer.  Cord,  and 
Premo/Lemmon  in  support  of  their 
products  or  proposed  products,  and 
concludes  that  they  are  insubstantial 
and  present  no  genuine  issue  of  materia! 
fact  justifying  a  hearing.  The  arguments 
and  data  are  discussed  below. 


I- The  Drugs 

Each  Arlidin  Tablet  contains  either  6 
milligrams  (mg)  or  12  mg  of  nylidrin 
hydrochloride.  Cord  states  that  its 
products  are  identical  to  USV/Rorer's. 

II.  Recommended  Uses  and  Dosages 

The  labeling  that  is  the  subject  of  this 
proceeding  states  that  Arlidin  Tablets 
are: 

"Possibly."  effective  whenever  an 
increase  in  blood  supply  is  desirable  In 
vasospastic  disorders  such  as: 

Peripheral  vascular  disease: 
Arteriosclerosis  Obliterans 
Thromboangiitis  Obliterans 
Diabetic  Vascular  Disease 
Night  Leg  Cramps 

Raynaud's  Phenomenon  and  Disease 
Ischemic  Ulcer 
Frostbite 
Acrocyanosis 
Acroparesthesia 
Thrombophlebitis 
Cold  Feet.  Legs  and  Hands 

Circulatory  disturbances  of  the  inner 
ear 

Primary  Cochlear  Cell  Ischemia 
Cochlear  Stria  Vascular  Ischemia 
Macular  or  Ampullar  Ischemia  and  other 

disturbances  due  to  labyrinthine 

artery  spasm  or  obstruction 

USV/Rorer  recommends  that  a  patient 
take  3  to  12  mg  three  or  four  times  a  day. 
Cord's  product  is  intended  for  the  same 
uses  and  at  the  same  dosages  as  USV/ 
Rorer's  product. 


III.  Data  Submitted  to  Support  Claims  of 
Effect!  veneag 

A.  USV/Rorer's  Submissions 

In  response  to  the  notice  of 
opportunity  for  a  hearing.  USV/Rorer 
submitted  on  July  24, 1979.  three 
controlled  studies  (Corman,  Stambaugh. 
and  Pierce)  and  nine  "partially 
controlled  and  uncontrolled  "  shidieg  to 
support  the  use  of  Arlidin  Tablets  In 
treating  peripheral  vascular  disease.  The 
three  controlled  studies  were  part  of  a 
four-center  collaborative  study.  USV/ 
Rorer  did  not  submit  data  from  the 
fourth  center.  In  support  of  the 
indication  for  inner  ear  disturbances, 
USV/Rorer  resubmitted  an  article- 
Rubin.  W..  and  J.R.  Anderson.  "The 
Management  of  Circulatory 
Disturbances  of  the  Inner  Ear." 
Angiology.  9:256-261.  October  1958— 
which  had  been  previously  evaluated  by 
the  NAS/NRC  as  an  uncontrolled  study 
and  which  had  been  considered  by  FDA 
when  it  classified  Arlidin  in  1971  as 
less-than-effectlve.  USV/Rorer  also 
submif  ted  six  published  articles  as 
corroborative  gupport  for  the  use  of 
Arlidin  in  treating  Inner  ear 
disturbances.  In  addition  to  these  data. 
USV/Rorer  stated  that  research  was 
ongoing  for  the  peripheral  vascular 
disease  Indication  and  that  It  planned  to 
sponsor  another  study  on  the  tinnitus 
and  vertigo  indication. 

On  October  19, 1979.  USV/Rorer 
submitted  protocolg  for  (1)  a  multicenter 
study  of  Arildln  Tabletg  versus  placebo 
in  relieving  symptoms  of  intermittent 
claudication  associated  with  peripheral 
vascular  disease  (Protocol  ARL-07).  and 
(2)  a  study  of  Arlidin  Tablets  versus 
placebo  in  patients  with  symptoms  of 
vertigo  and  tinnitus  due  to  circulatory 
disturbances  of  the  inner  ear  (Protocol 
ARL-06).  (Intermittent  claudication  Is 
characterized  as  leg  (usually  calf)  pain 
on  exercise.)  On  May  27, 1980.  USV/ 
Rorer  submitted  a  status  report  on  the 
studies  conducted  under  these  protocols. 
USV/Rorer  noted  that  27  investigators 
were  participating  in  the  peripheral 
vascular  disease  study  and  8 
Investigators  were  participating  in  its 
vertigo/tinnitus  study. 

On  October  21. 1982,  USV/Rorer 
submitted  reports  on  the  Protocol  ARL- 
07  and  the  Protocol  ARL-06.  The  reports 
included  data  from  21  Investigators  who 
had  completed  their  peripheral  vascular 
disease  studies  and  8  investigators  who 
had  completed  their  vertigo/tinnitus 
studies.  USV/Rorer  claimed  that  four 
investigators  were  continuing  their 
studies  on  peripheral  vascular  disease. 
To  date,  FDA  has  not  received  these 
data. 


The  Commissioner  has  reviewed  all 
data  submitted  in  support  of  the  use  of 
Ariidin  for  treating  peripheral  vascular 
disease  and  inner  ear  disturbances,  and 
concludes  that  the  data  fail  to 
demonstrate  that  Arlidin  is  effective  for 
either  disease.  A  full  discussion  of  these 
data  Is  provided  below 

Prior  to  discussing  these  data, 
however,  it  should  be  noted  that  USV/ 
Rorer  also  claims  that  Arlidin  in 
effective  for  a  third  Indication- 
treatment  of  symptoms  of  the  aged.  By 
letters  dated  March  30  and  April  la 
1981  USV/Rorer  requested  that  the 
agency  treat  Arlidin's  symptoms  of  the 
aged  indication,  which  had  previously 
been  submitted  to  FDA  as  a  supplement 
to  the  NDA  (NDA  9-367).  as  a  DESI 
indication  and  that  the  company  be 
permitted  to  supplement  its  pending 
hearing  request  writh  data  to  support 
Arlidin's  effectiveness  for  this  use.  In 
addition,  on  July  10. 1980,  October  21, 
1982,  and  March  3a  April  16.  May  3.  and 
June  11, 1984.  USV/Rorer  supplemented 
its  hearing  request  with  data, 
information,  and  analyses  Intended  to 
support  the  use  of  Arlidin  in  beating 
symptoms  of  the  aged. 

This  notice  does  not  discuss  the 
symptoms  of  the  aged  indication.  The 
May  25. 1979,  notice  of  opportunity  for  a 
hearing  proposing  to  withdraw  approval 
of  the  NDA  for  Arlidin  Tablets  was 
issued  because  the  dnig  product  was 
evaluated  as  lacking  substantial 
evidence  of  effectiveness  for  its  labeled 
indications  (21  US.C.  355(e)).  The 
labeling  in  use  when  the  agency 
published  the  May  1979  noUce  offered 
the  drug  only  for  treating  symptoms  of 
peripheral  vascular  disease  and 
ciroulatory  disturbances  of  the  Inner  ear. 
Because  the  labeling  for  Arlidin  Tablets 
did  not  recommend  use  in  treating 
symptoms  of  the  aged,  this  use  should 
be  considered  a  new  unapproved  use 
rather  than  the  DESI  claim  which  is  the 
basis  of  this  withdrawal  proceeding 
under  21  U.S.C.  355(e). 

USV/Rorer  asserts  that  the  treatment 
of  symptoms  of  aged  claim  had  been 
Included  In  Arlidin's  labeling  but  that 
the  claim  was  removed  in  1971, 
following  the  DESI  evaluation  of  lacking 
substantial  evidence  of  effectiveness 
and  FDA  advice  that  no  additional  time 
would  be  permitted  to  conduct  studies 
to  support  the  claim.  USV/Rorer 
maintains  that  its  decision  to  remove 
this  indication  has  placed  it  at  a 
disadvantage  compared  with  other 
manufacturers  of  peripheral 
vasodilators  who  did  not  remove 
comparable  claims  that  are  under 
review  in  the  DESI  program. 
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All  manulMrtvren  wer«  notified  tbat 
failure  to  delete  claims  lacking 
snbatantial  evidence  of  effectivenesa 
could  result  in  ■  proceeding  seeking  to 
withdraw  approval  of  their  NDA's  (36 
FR  13327.  July  2a  1971).  Following  that 
notice.  USV/Rorer  deleted  the  cerebral 
vascular  disorder  claim,  which  USV/ 
Rorer  now  cfaaracterixea  aa  treatment  of 
symptoms  of  the  aged.  In  short  USV/ 
Rorer  waived  its  opportunity  to  contest 
the  withdrawal  of  the  cerebral 
indication  in  this  proceeding. 
Fundamental  fairness  does  not  require 
that  FDA  consider  in  this  proceeding  an 
indication  that  USV/Rorer  deleted  from 
the  labeling  of  Arlidin. 

Alternatively.  USV/Rorer  contends 
that  the  deletion  of  this  claim  never 
became  effective.  By  letter  dated  July  2. 
1984.  USV/Rorer  advised  FDA  that  it 
would  reinstate  tfie  cerebral  vascular 
indication  for  Arlidin  on  the  grounds 
that  the  agency  had  never  approved  or 
disapproved  the  labeling,  but  merely 
-permitted"  it  under  21  CFR  314.8  (d) 
and  (e),  formerly  21  CFR  130.9  (d)  and 
(e)  (1973}.  Therefore,  the  company 
argues,  it  is  entitled  to  retract  the 
removal  of  tfiis  indication.  The 
regulation  cited  by  USV/Rorer  does  not 
require  that  FDA  take  any  action  when 
a  manufacturer  deletes  an  unsupported 
claim  from  its  package  insert.  To  the 
contrary,  the  regulation  provides  that 
such  changes  take  effect  prior  to  FDA's 
approval.  (See  current  21  CFR 
314.70(c){2)(iv)  (1990).) 

In  any  event.  USV/Rorer  has  not  been 
prejudiced  by  the  failure  to  consider 
these  data  in  this  proceeding.  These 
data  wrill  be  reviewed  by  FDA  in  the 
context  of  a  supplemental  NDA  (aa 
originally  inteiuied  by  USV/Rorer).  and 
the  company  will  be  advised  of  the 
results  of  \he  review. 

A  review  of  USV/Rorer's  data  and 
claims  is  as  follows: 

1.  Treatment  of  peripheral  vascuJar 
disease — a.  Adequate  and  well- 
controlled  studies — (1)  Connan. 
Sta/nbaugfu  and  Pierce  studies.  These 
three  double-blind,  parallel  studies 
compared  Arlidin  with  placebo  in  the 
treatment  of  tiitermittent  claudication  of 
the  lower  extremities  associated  with 
mild  to  moderate  occliisive  arterial 
disease.  All  three  studies  were 
condacted  under  a  common  protocoL 

The  investigators  selected  patients 
who  experienced  intermittent 
claudication  after  walking  at  least  300 
feet  and  no  more  than  1,500  feet  on  a 
motorized  treadmill  set  at  a  fixed  incline 
and  speed.  Patients  also  had  to  have 
diminished  pulses  in  the  lower 
extremities  at  rest  or  after  exercise,  no 
clinically  significant  changes  in  the 
severity  of  their  symptoms  3  months 


prior  (o  entry  faito  ttie  study,  and  no 
manifestations  of  advanced  disease. 
Each  study  consisted  of  an  8-week, 
single-blind,  placebo  baseline  period 
followed  by  a  10-week,  double-blind, 
active  medication  period.  In  the  active 
medication  period,  patients  were 
randomly  assigned  to  an  Arlidin 
treatment  group  or  to  a  placebo 
treatment  group.  During  the  first  4  weeks 
of  the  active  medication  period,  patients 
took  a  total  daily  dose  of  24  mg  of 
Aitidin.  During  the  last  6  weeks  of  the 
active  medication  period,  these  patients 
took  a  total  daily  dose  of  48  mg  of 
Arlidin. 

Patients  were  evaluated  prior  to  the 
placebo  baseline  period,  every  2  weeks 
during  the  placebo  baseline  period  and 
active  medication  period,  and  2  weeks 
after  completing  the  active  medication 
period.  The  primary  measurement  of 
effectiveness  was  distance  walked  on  a 
notorized  treadmill  The  investigators 
also  measured  vital  signs,  arm  blood 
pressure,  and  ankle  blood  pressure; 
rated  the  severity  of  cramps,  tightness, 
tiredness,  pain,  coldness,  and 
paresthesia;  and  evaluated  the 
normality  of  foot  skin  temperatures, 
elevation  pallor,  dependent  rubor,  and 
tropic  skin  changes.  These  assessments 
were  made  throoghoat  the  study.  At  the 
final  office  visit  the  investigators  rated 
each  patient's  response  to  medication  as 
"marked  improvement."  "moderate 
improvement,"  "mild  improvement." 
"unchanged,"  or  "worse." 
Measurements  and  ratings  performed  at 
the  end  of  the  placebo  baseline  period 
were  used  as  baseline  values. 

The  protocol  entrance  criteria  also 
required  that  onset  of  claudication  (as 
measured  by  treadmill  walking 
distance)  be  stable  prior  to  the  active 
medication  period.  Patients  not  meeting 
this  CTiterion  were  considered  "treadmill 
criteria  violators."  USV/Rorer  analyzed 
the  data  with  and  withont  the  "treadmill 
criteria  violators." 

In  the  Corman  study,  USV/Rorer 
reports  that  41  patients  entered  the 
study,  3  were  excluded  as  protocol 
violators,  2  failed  to  complete  the  study 
(their  data  were  analyzed  up  to  the  point 
of  dropping  out),  and  5  were  coxuidered 
"treadmill  criteria  violators."  USV/ 
Rorer  concluded  that,  with  and  without 
the  "treadmill  criteria  violators."  the 
Corman  study  found  no  statistically 
significant  differences  between  Arlidin 
and  placebo  for  any  of  the  effectiveness 
parameters,  except  for  ankle  blood 
pressure  which  favored  Ailidin 
(p<0.05)  at  the  end  of  the  low  dose 
active  medication  period. 

In  the  Stambaugh  study,  USV/Rorer 
reported  that  41  patients  entered  the 
study,  7  were  excluded  as  protocol 


violators.  1  faQed  to  complete  the  study, 
and  5  were  considered  "treadmill 
criteria  violators."  USV/Rorer 
concluded  that  except  for  foot 
temperature  at  the  end  of  the  low  dose 
medication  period  (decreased  in  the 
Ariidin  group  versus  no  change  In  the 
placebo  group)  and  diastolic  blood 
pressure  at  the  end  of  the  high  dose 
medication  period  (higher  after  exercise 
than  before  exercise  in  the  Arlidin 
group),  there  were  no  significant 
differences  between  Arlidin  and  placebo 
for  any  parameter. 

In  the  Pierce  study,  39  patients  were 
entered,  15  were  excluded  as  protocol 
violators,  3  failed  to  complete  the  study, 
and  11  were  classified  as  "treadmill 
criteria  violators."  USV/Rorer  reported 
that,  with  the'  "treadmill  criteria 
violators"  excluded  from  analysis,  there 
were  no  significant  differences  between 
Arlidin  and  placebo  for  any  of  the 
effectiveness  parameters.  USV/Rorer 
also  foimd  that  except  for  pain  at  the 
end  of  the  low  dose  medication  period 
and  paresthesia  at  die  end  of  the  high 
dose  medication  period  (both 
assessments  favoring  placebo 
(p<0.05)),  no  significant  differences 
were  obtained  when  the  "treadmill 
criteria  violators"  were  included. 

In  addition  to  analyzing  each  study 
separately.  USV/Rorer  analyzed  the 
pooled  data  from  all  3  investigators  (95 
acceptable  for  evaluation  patients).  This 
analysis  was  also  unable  to  show  a 
difference  between  Arlidin  and  placebo 
for  any  of  the  effectiveness  parameters. 

In  conclusion,  even  adopting  USV/ 
Rorer's  analyses  at  face  value,  the  data 
fail  to  demcmstrate  that  Ariidin  is 
effective  in  the  treatment  of  peripheral 
vascular  disease  in  virtually  all 
effectiveness  parameters,  including  the 
primary  measurement —  treadmill 
walking  distance  before  onset  of 
claudication. 

USV/Rorer  conceded  that  the  results 
of  these  studies  are  inconclusive.  The 
company  contends,  however,  that  many 
of  the  patients  selected  for  these  studies 
were  in  advanced  stages  of 
deterioration  and  no  improvement  in 
their  conditions  could  have  been 
reasonably  expected.  In  a  later  study, 
discussed  next,  USV/Rorer  designed  a 
protocol  to  select  patients  with  less 
advanced  disease.  The  results  of  this 
study  also  failed  to  demonstrate  drug 
effect. 

(2)  Protocol  ARL-07.  This  was  a 
double-blind,  placebo-controlled, 
parallel,  multicenter  study  intended  to 
compare  Arlidin  TableU  with  placebo  in 
relieving  symptoms  of  intermittent 
claudication  in  patients  with  occlusive 
arterial  disease.  This  study  was 
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designed  in  response  to  the  results 
found  in  the  Corman,  Stambaugh,  and 
Pierce  studies.  USV/Rorer  attempted  to 
enter  into  this  study  patients  suffering 
from  less  advanced  disease  than  those 
selected  by  Corman,  Stambaugh,  and 
Pierce  with  the  expectation  that  such 
patients  would  be  better  able  to  respond 
to  Arlidin  treatment. 

The  investigators  entered  patients 
diagnosed  as  having  occlusive  arterial 
disease  of  the  lower  extremities.  These 
patiefiis  also  had  to  experience 
intermitten*  claudication  after  walking 
more  than  350  feet  but  less  than  1,500 
feet  on  a  motorized  treadmill  set  at 
standardized  speeds  and  inclines. 
The  protocol  called  for  a  2-week 
training  period;  a  3-week,  single-blind, 
placebo  phase-in  period;  and  a  20-week, 
double-blind,  active  treatment  period. 
During  the  training  period,  patients 
practiced  walking  the  motorized 
treadmill.  During  the  placebo  phase-in 
period,  the  Investigators  assessed  the 
patients'  signs  and  symptoms  of 
peripheral  vascular  disease  and  their 
ability  to  walk  the  treadmill. 
Measurements  made  at  the  end  of  this 
period  were  used  as  baseline 
measurements.  At  the  beginning  of  the 
active  treatment  period,  patients  were 
randomly  assigned  either  to  Arlidin 
treatment  group  (12  mg  four  times  a  day) 
or  to  a  placebo  treatment  group. 
Response  to  medication  was  evaluated 
every  2  weeks  during  the  active 
medication  period.  Effectiveness 
assessments  included  measuring  the 
distance  walked  on  a  motorized 
treadmill,  measuring  ankle  blood 
pressure,  and  ratings  of  various 
subjective  symptoms  of  peripheral 
vascular  disease,  e.g..  cramps,  tiredness. 

USV/Rorer  reported  that  no 
statistically  significant  differences  were 
found  between  Arlidin  and  placebo, 
except  at  week  16  of  the  active 
treatment  period  when  placebo  was 
significantly  better  than  Arlidin  for 
walking  distance  measured  on  the 
motorized  treadmill  (p  <  0.05). 

b.  Partially  controlled  and 
uncontrolled  studies.  USV/Rorer 
conceded  that  the  following  studies  are 
not  adequate  and  well-controlled 
clinical  investigations.  Accordingly,  this 
evidence  is  incapable  of  establishing  the 
effectiveness  of  Arlidin  (21  CFR 
314.126(e);  formeriy  21  CFR  314.111(a)(5) 
(ii)(c)).» 


•  On  Febnmry  22. 1965  (50  FR  7452).  FDA 
published  •  flnal  rule  recodifying  and  revising  the 
regulation!  that  define  an  adequate  and  well- 
controlled  clinical  inveitigatton.  The  Commisaioner 
includei  herein  reference*  to  the  regulations  a*  Ihey 
now  exist  and  as  Ihey  existed  at  the  time  of  the  1979 
notice  of  opportunity  for  hearing. 


(1)  Coffman.  |.  D.,  "The  Effects  of 
Dichloroisoproterenol.  Nylidrin,  and 
Placebo  on  Peripheral  Blood  Flow," 
loumal  of  New  Drugs,  3:356-361, 
November  through  December,  1963.  This 
study  was  designed  to  examine  the 
effects  of  dichloroisoproterenol. 
nylidrin.  and  placebo  on  skin  and 
muscle  blood  fiow  in  healthy  subjects. 
The  investigator  reports  that  nylidrin 
caused  a  significantly  greater  increase 
in  calf  and  foot  blood  flow  than  placebo. 
This  study  is  not  adequate  and  well- 
controlled  because  it  failed  to  study 
patients  who  had  the  disease  condition 
for  which  Arlidin  it  offered  (21  CFR 
314.128(b)  (3):  formerly  21  CFR 
314.ni(a)(5)(ll)(o)(2)(/)). 

(2)  Spencer.  A.  M.,  "Report  on  a  Study 
of  Nylidrin  HCl  and  Vitamin  E  in  the 
Treatment  of  Peripheral  Vascular 
Disease,"  Journal  of  the  American 
Podiatry  Association.  S1(S):341>344.  May 
1961.  This  paper  reports  the  author's 
experience  in  treating  various 
symptoms,  described  as  being  caused  by 
peripheral  vascular  disease,  with 
nylidrin  hydrochloride,  vitamin  E,  and  a 
combination  of  the  two  drugs.  The 
author  assigned  patients  with  various 
symptoms  to  a  nylidrin  treatment  group 
(25  patients),  a  vitamin  E-Arlidin 
combination  treatment  group  (25 
patients),  a  vitamin  E  treatment  group 
(25  patients),  and  a  placebo  treatment 
group  (15  patients).  The  author  reports 
that  92  percent  of  the  patients  treated 
with  Ariidin  obtained  complete  relief  or 
improvement,  whereas  only  one  placebo 
patient  showed  improvement,  nine 
remained  the  same,  and  five  became 
worse. 

This  study  is  not  adequate  and  well- 
controlled  for  a  number  of  reasons.  First, 
the  study  report  does  not  provide 
adequate  assurance  that  the  subjects 
selected  for  the  study  were  suitable  (21 
CFR  314.126(b)  (3);  formeriy  21  CFR 
314.111(a)(5)(ii)(a)(2)(il).  Although  the 
report  claims  to  have  selected  patients 
who  exhibited  intermittent  claudication, 
night  cramps,  numbness  or  paresthesia, 
cold  feet,  diabetic  and  ischemic  ulcers, 
varicose  ulcers,  thrombophlebitis,  and/ 
or  frostbite,  no  diagnostic  criteria  for 
these  conditions  were  provided. 
Moreover,  because  many  of  these 
symptoms  alone  or  in  combination  could 
arise  from  causes  other  than  peripheral 
vascular  disease,  there  Is  no  assurance 
that  the  patients  entered  in  this  study 
had  peripheral  vascular  disease.  Even 
assuming  that  the  patients  had 
peripheral  vascular  (iisease,  there  is  no 
indication  that  the  investigator 
distinguished  between  arterial  and  , 
venous  disorders,  or  between 
vasospastic,  inflammatory,  and 


occlusive  circulatory  conditions.  It  Is 
essential  to  distinguish  between  these 
disorders  because  a  drug  may  affect 
these  disorders  differently. 

The  study  is  not  adequate  and  well- 
controlled  for  other  reasons:  patients 
were  not  randomly  assigned  to  the 
treatment  groups  to  minimize  bias  (21 
CFR  314.128(b)  (4):  formeriy  21  CFR 
314.111(aK5MII)(o)(21  Ui)  and  [Hi]);  the 
report  does  not  describe  the  methods  of 
observation  and  recording  of  results, 
including  the  variables  measured  and 
how  they  were  quantitated  (21  CFR 
314.128(b)  (8):  formeriy  21  CFR 
314.111(a)  (5)  (ii)  (a)  [3));  and  the  report 
does  not  describe  the  steps  taken  to 
minimize  bias  on  the  part  of  the  subjects 
and  observers  (21  CFR  314.128(b)  (5): 
formeriy  21  CFR  314.111(a)(5)(li)(o)(J)). 

(3)  Seligman.  a,  "A  Qlnical 
Assessment  of  Ariidin  in  Peripheral 
Vascular  Disease,"  Scottish  Medical 
Journal.  3:173-175. 1958.  This  paper 
discusses  the  results  of  administering 
Arlidin  to  patients  diagnosed  as  having 
livedo  reticulosis  and  acrocyanosis, 
chilblains.  Raynaud's  phenomenon, 
arteriosclerosis  obliterans. 
Ijrmphoedema  praecox.  thromboangiitis 
obliterans,  hypertension,  or  causalgia. 
This  is  not  an  adequate  and  well- 
controlled  investigation  because  the 
effects  of  treatment  with  Arlidin  are  not 
compared  with  the  effects  of  treatment 
with  a  control  (21  CFR  314.128(b)(2); 
formeriy  21  CFR  314.111(a)(5)(ii)(oH4)). 

(4)  Klasson.  D.  H..  "Vasodilating 
Measures  In  the  Treatment  of  Peripheral 
Vascular  Disease."  journal  of  the 
American  Geriatrics  Society,  6(l):33-38. 
January  1958.  This  is  a  general  review 
article  that  discusses  various  treatments 
for  peripheral  vascular  disease.  The 
author  also  reports  that  "we  have 
investigated  the  effectiveness  of  nylidrin 
hydrochloride  (Arlidin)  in  a  series  of  79 
cases  of  peripheral  vascular  disease, 
including  arteriosclerosis  obliterans, 
Buerger's  disease,  abdominal  aortic 
occlusion,  and  chronic  venous 
insufficiency.  Qinically,  there  was 
improvement  in  intermittent 
claudication,  rest  pain,  and  edema. 
There  was  little  change  in  skin 
temperature,  oscillometric  readings  or 
peripheral  pulses."  The  article  provides 
no  data,  statistical  analyses,  or  other 
description  of  the  study  to  support  the 
conclusion.  It  clearly  lacks  the  details 
that  permit  scientific  evaluation  (21  CFR 
314.126(b)  (7)  and  (e);  formeriy  21  CFR 
314.111(a)(5)  (ii)(a)(5)  and  (ii)(c)). 

(5)  Stein.  I.  D..  "Arlidin:  A  Qinical 
Evaluation  of  a  Peripheral  Vasodilator 
with  Selective  Action  on  Muscle 
Vessels."  Annals  of  Internal  Medicine, 
45(2):185-19a  August  1950.  This  article 
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reporta  the  fcsolto  of  administcriiig 
Ariidin  to  patients  diagnosed  as  having 
arteriosclerosis  obliterans,  recent 
thrombotic  closore,  or  thromboangiitis 
obliterans.  This  study  is  not  adequate 
and  weH-controUed  because  the  results 
of  treatment  with  Ariidin  are  not 
compared  with  the  results  of  treatment 
with  a  control  (21  CFR  314.128(b)  (2): 
formerly  21  CFR  314.111(aM5Mu)(o){-#)). 

(6)  Murphy.  H.  L.  and  D.  H.  Klasson. 
"Ariidin  in  the  Treatment  of  Peripheral 
Vascular  Diseases,"  New  York  State 
Journal  of  Medicine,  57(11  );1908-19ia 
June  1957.  This  article  reports  the  results 
of  administering  Ariidin  to  patients 
diagnosed  as  having  arteriosclerosis 
obUterans,  thromboangiitis  obliterans, 
abdominal  aortic  occlusion, 
postphlebitic  syndrome,  and  chronic 
lymphoedema.  This  is  not  an  adequate 
and  well-controlled  investigation 
because  the  results  of  treatment  with 
Ariidin  are  not  compared  with  the 
results  of  treatment  with  a  control  (21 
CFR  314.128(b)  (2);  formerly  21  CFR 

314.111(a)(5)(iiMoH*)). 

(7)  Preedman.  L,  "Ariidin— A  New 
Vasodilative  S3rmpathomimetric  Drug," 
Angiology.  6:52-58. 1955.  This  article 
reviews  the  chemistry,  pharmacology, 
and  toxicology  of  Ariidin.  It  does  not 
report  results  from  an  adequate  and 
well-controlled  investigation  (21  CFR 
314.128;  formerly  21  CFR  314.111(a)  (5) 

(8)  Jacobson,  J.H.,  and  D.  Basar.  The 
Effects  of  a  New  Drug.  Nylidrin.  Upon 
the  Electroretinogram,"  AMA  Archives 
of  Ophthalmology.  56(6):865-«68, 
December  1956.  This  article  discusses 
the  effects  of  Ariidin  on  retinal  blood 
flow  as  measured  by  an 
electroretinogram.  The  author  reports 
that  administration  of  Ariidin  caused  an 
increase  in  retinal  blood  flow.  The 
clinical  significance  of  this 
pharmacologic  effect  is  not  discussed  by 
the  author  nor  is  it  known  (21  CFR 
314.128;  forraedy  21  CFR 
314.111(a)(S)(ii)). 

(9)  Winsor,  T..  C  Hyman.  and  FJtiL 
Knapp.  The  Cerebral  Peripheral 
Circulatory  Action  of  Nylidria 
Hydrochloride."  American  Journal  <rf  the 
Medical  Sciences,  239:594-600.  May 
1960.  This  study  was  onderiaken  to 
"describe  the  circulatory  effects  of 
nylidrin  hydrochloride  in  man  and 
animals,  and  its  use  in  the  management 
of  peripkerai  and  cerebral  arterial 
iitsufficiency."  The  authors  studied: 

i.  29  patients  with  arierioscierosis 
involving  the  lower  extremities  and 
exhibiting  intermittent  claudication,  and 

\L  S  patients  who  had  "light- 
headedness or  vertigo,  mental  coofasion 
or  diplopia  and  murmurs  over  the 
carotid  arteries  or  other  evidence  of 


cerebral  vascular  insufficiency."  The 
authors  measured  pulse  rates;  blood 
pressure:  cardiac  output  and  stroke 
volume;  heart  sownds:  blood  flow  in  the 
catf  muade,  fingers,  and  toes,  and 
peripheral  resistance;  and  conclude  that 
nylidrin  hydrochloride  increases  the 
blood  flow  ia  the  calf  muscle  and  in  die 
brain  and.  to  a  minimal  extent  in  the 
fingers  and  toes.  The  authors  also  report 
that  the  drug  produced  symptomatic 
clinical  improvement  when  used  in  the 
management  of  cerebral  vascular 
insu^cieocy  and  ischemic  night  leg 
pain. 

This  study  does  not  show  the 
effectiveness  of  Ariidin  for  any 
indication.  First,  the  primary 
assessments — blood  flow,  pulse  rate, 
and  cardiac  measurements — are  not 
adequate  to  show  the  effect  of  the  drug 
in  treating  a  peripheral  vascular  disease 
or  a  cerebral  vascular  disease  because 
diey  do  not  show  whether  the  drug 
improves  the  clinical  condition  of  the 
patient.  Instead,  these  measurements 
show  a  pharmacologic  effect  which  may 
or  may  pot  correspond  with  clinical 
improvement  (2l  CFR  314.126;  formerly 
21  CFR  314.111(a)(5)(ii)). 

Second,  the  article  fails  to  provide 
details  on  how  the  study  was  conducted 
and.  therefore,  is  not  adequate  and  well- 
controlled.  For  example,  because  the 
article  does  not  provide  the  diagnostic 
criteria  for  entering  patients  into  the 
study  there  is  no  assurance  that  the 
patient  selection  criteria  were  suitable 
(21  CFR  314.126  (b)(3)  and  (b)(4); 
formerly  21  CFR  314.111(a)(5)(!i)(o)(2)(0 
and  (a)(5)(ii)(oH2)(/7/)).  There  is  no 
assurance  that  patients  were  randomly 
assigned  to  a  treatment  group  and  a 
control  ^oup  to  minimize  bias  (21  CFR 
314.12a(b)(4);  formeriy  21  CFR 
314.111{aK5Mii)(a)  (2H"1  and  (2)(/iO). 
There  is  no  indication,  except  in  one 
comparison,  that  Ariidin  had  been 
compared  to  a  control  (21  CFR 
314.128(b)(2);  formerly  21  CFR 
314.111(a)(5Kii)(oK*))  Even  in  that  one 
comparison,  the  results  were  not 
quantitativeiy  evaluated  (21  CFR 
314.12a(b)(7):  formeriy  21  CFR 
314.111(a)(5XiiKaM5)). 

The  article  also  fods  to  describe  all 
the  symptoms  evaluated  or  how  they 
were  quantitated  (21  CFR  314.128(bK8): 
fomerly  21  CFR  314.111(aK5Kii)(<7)(-?))- 
Nor  does  it  describe  the  steps  taken  to 
minimize  biaa  on  the  part  of  the  subjects 
and  the  observers.  Apparently,  the  study 
was  completely  unbiinded  (21  CFR 
314.126(b)(5):  formeriy  21  CFR 
314.ni(aM5)(iiHoKJ)). 

2.  Treatment  of  circulatory 
disturbances  of  the  inner  ear — a. 
Adequate  and  weJJ-co.i trailed  study — 
Protocol  ARL-06.  This  was  a  double- 


blind,  parallel,  placebo-conlroUed. 
multicenter  study  designed  to  determine 
the  effectiveness  and  safety  of  Ariidin 
TableU  (6  or  12  rag  foor  times  a  day)  for 
the  treatment  of  tinnitus  and/or  vertigo 
resulting  from  circulatory  disturbances 
of  the  inner  ear  and/or  the  eighth 
cranial  nerve  Eight  ixrvestigators 
enrolled  a  total  of  152  patients,  96  of 
whom  were  incladed  in  the  evaluation 
of  efficacy  (70  were  evaluated  for 
tinnitus.  4  for  vertigo,  and  22  for  both 
conditions). 

After  an  initial  screening  visit, 
patients  entered  a  2-week,  single-blind, 
placebo  phase-in  period  during  which 
the  patients  were  seen  weekly  and  the 
diagnosis  of  persistent  tinnitus  and/or 
vertigo  was  confirmed.  This  period  was 
followed  by  an  8-week,  double-blind, 
active  medication  period.  During  the 
active  medication  period  patients  were 
randomly  assigned  either  ta  an  Ariidin 
treatment  group  or  to  a  placebo 
treatment  group.  After  the  active 
medication  period,  patients  were  placed 
on  a  2-week,  placebo  phase-out  period 
and  evaluated  «veekly.  The  observations 
made  at  the  last  visit  of  the  placebo 
phase-in  period  were  used  as  baseline 
values. 

Evaluations  included  assessment  of 
tinnitus  severity,  tinnitus  pitch,  and 
vertigo.  The  investigators  rated  these 
symptoms  on  an  11-point  scale 
(0=  absent  to  10= severe  or  high). 
Statistical  comparisons  were  based  on 
the  direction  of  change  (i.e.,  "less 
severe,"  "no  change,;>r^"iilore  severe") 
from  baseline  at  elective  medication 
and  foUowup  offie^  visits. 

USV/Rorer  found <jo  differences 
between  Ariidin  and  plaoebo  for  tinnitus 
severity  at  all  visits  except  one  (week  6). 
which  favored  Ariidin.  No  significant 
differences  were  found  between  Ariidin 
and  p^cebo  for  tinnitus  pitch  and 
vertigo  severity. 

The  results  of  this  well-controUed 
study  fail  to  demoiutrate  Arlidin't 
effectiveness  in  treating  tinnitus  and/or 
vertigo.  The  one  isolated  positive  finding 
is  meaningless  considering  the 
overwhelming  number  of  negative 
findings  that  show  no  difference 
between  Ariidin  and  placebo.  USV/ 
Rorer  made  no  effectiveness  claims 
based  upon  the  results  of  this  study  and 
indicated  that  it  had  no  plans  to 
continue  the  study  of  Ariidin  for  these 
uses. 

b.  Study  claimed  to  be  adequate  and 
well-controUed.  Rubin.  W..  and  J  R- 
Anderson.  "The  Management  of 
Circidatory  DiMurbances  of  the  Inner 
Ear."  Angiology.  9:256-261,  October 
1958.  This  article  reports  the  authors* 
experience  in  administering  nylidrin 
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hydrochloride  to  patients  diagnosed  as 
having  primary  cochlear  cell  ischemia, 
cochlear  stria  vascular  ischemia,  and 
macular  or  ampullar  ischemia.  The 
authors  report  that  out  of  the  75  patients 
administered  nylidrin.  38  responded 
with  complete  remission  and  32 
exhibited  hearing  Improvement  as 
measured  audiometrically.  The  authors 
state  that  this  represents  a  success  rate 
of  slightly  better  than  50  percent  and 
that  these  results  are  encouraging 
because  they  have  never  been  able  to 
achieve  more  than  a  25  percent  response 
with  other  vasodilators. 

Although  the  NAS/NRC  previously 
characterized  this  study  as  uncontrolled. 
USV/Rorer  asserts  that  the  study 
satisfies  the  regulatory  criteria  in  21 
CFR  314.111(a)(5)(ii)  for  an  adequate  and 
well-controlled  study.  For  several 
reasons,  the  company's  contention  it 
demonstrably  incorrect. 

There  is  no  indication  that  the  study 
was  conducted  pursuant  to  a  protocol 
which  included  diagnostic  criteria  to 
assure  the  selection  of  a  suitable  patient 
populaUon  (21  CFR  314.126  (b)(1)  and 
(b)(3);  formerly  21  CFR  314.111 
(a)(5)(U)(o)(l)  and  (a)(5)(ii)(o)(2)(;')): 
there  is  no  information  regarding  the 
method  used  to  assure  the  comparability 
between  the  test  and  control  groups  (21 
CFR  314.128(b)(4);  formerly  21  CFR 
314.111(a)(5)(ii)(o)(2)(/;0):  and  there  is 
no  summary  of  the  methods  of  analysis 
or  evaluation  of  the  data  (21  CFR 
314.126(b)(7);  formeriy  21  CFR 
314.1ll(a)(5)(UKo)(5)).  While  the  authors 
claim  to  have  compared  their  results 
with  results  obtained  in  patients  treated 
with  other  vasodilators,  the  article  does 
not  identify  the  other  vasodilators  or 
describe  the  patients  treated  or  the 
results  of  treatment,  or  compare  results 
quantitatively.  Therefore,  the  contenticm 
that  the  authors'  undocumented 
experience  with  other  vasodilators 
provides  a  historical  control  is  without 
merit  (21  CFR  314.126(b)(2);  formerly  21 
CFR  314.111(a)(5)(ii)(o)(<)).  The  study  is 
merely  additional  testimonial  evidence 
that  clearly  fails  to  meet  the  standards 
of  an  adequate  and  well-controUed 
investigation. 

c.  Corroborative  evidence.  The 
following  articles  are  general  review 
articles  that  discuss  the  use  of  Ariidin  or 
vasodilators  in  the  treatment  of  ear 
disorders.  USV/Rorer  concedes  that 
these  data  do  not  constitute  adequate 
and  well-controlled  Investigations  (21 
CFR  314.126(e):  formeriy  21  CFR 
314.111(a)(5}(ii){c)) 

Cohn,  A.  M.,  "Evaluation  and 
Management  of  the  Dizzy  Patient." 
Southern  Medical  Journal,  e8(5):584-590, 
May'l975; 


Cracovaner,  A.  J.,  "Nonsurgical 
Management  of  Meniere's  Disease." 
New  York  foumal  of  Mediane,  82:1435- 
1439.  May  1962; 

Wood.  C  D..  "Medications  for  Vertigo 
and  Motion  Sickness,"  American 
Journal  ofNuning,  88:1764-1767,  August 
1966; 

Peisel,  F.  J^  "Sudden  Hearing  Loss:  A 
Medical  Emergency."  Journal  of  the 
Kentucky  Medical  Association.  85:491- 
492  and  538,  May  1987; 

Sheehy,  J.  L.  "Vasodilator  Therapy  in 
Sensory-Neural  Hearing  Loss," 
Laryngoscope.  70:685-914, 196%  and 

Wilmot,  L  J.,  et  aL,  "Sudden 
Perceptive  Deafness  in  Young  People," 
Journal  of  Laryngology  and  Otology, 
73:46&-468,  July  1959. 

B.  Cord  Submission 

Cord  submitted  a  general  discussion 
concerning  nylidrin  hydrochloride  that 
referenced  the  following  published 
articles: 

De  Crinis.  Kn  W.  Redisch,  and  J.  M. 
Steele,  "Vascular  Effects  of  Nylidrin 
Hydrochloride  During  Exercise," 
Proceedings  of  the  Society  for 
Experimental  Biology  and  Medicine. 
102:29-31,  October-November  1959; 

Caliva.  F.  S..  et  al.,  "Some 
Cardiovascular  Effects  of  Fhenyl-2- 
Butyl-Norsuprifen  Hydrochloride 
(Ariidin),"  American  Journal  of  the 
Medical  Sciences.  238:174-179. 
December  1950; 

Winsor,  T.,  C  Hyman.  and  F.  M. 
Knapp.  "The  Cerebral  and  Peripheral 
Circulatory  Action  of  Nylidrin 
Hydrochloride,"  American  Journal  of  the 
Medical  Sciences,  239:594-«00,  May  1980 
(also  submitted  by  USV/Rorer);  and 

Karpman.  H.  L.  and  R.  Okun.  The 
Effect  of  Vasodilating  Drugs  in 
Peripheral  Vascular  Disease," 
Geriatrics.  27(11).-101-107.  November 
1972. 

Cord  made  no  attempt  to  comply  with 
FDA  regulatioiu  that  require  a  point-by- 
point  explanation  on  how  the  studies 
comply  with  each  criterion  of  the 
regulations  for  adequate  and  well- 
controlled  clinical  investigations  (21 
CFR  314.200(d)).  Because  Cord  has  not 
compiled  with  the  content  and  format 
requirements  of  FDA's  hearing 
regulations,  the  Commissioner  is  not 
obligated  to  review  the  firm's  hearing 
request  (21  CFR  314.200(d)(3)  (1990)): 
formerly  21  CFR  314.200(d)(3)  (1979)}. 

Nevertheless,  the  submission  has 
been  reviewed  and  is  conclusively 
deficient  The  first  two  references  are 
not  clinical  studies.  Rather,  they  involve 
pharmacologic  measures  which  may  or 
may  not  relate  to  the  clinical  condition 
of  a  patient  (21  CFR  314.126;  formerly  21 
CFR  314.111(a)(S)(ii)).  The  Uiird 


reference  (reviewed  in  detail  under 
"USV/Rorer  Submissions"  above) 
reports  on  a  pharmacologic  study  with 
secondary,  unsupported  clinical 
observations  that  are  not  gathered  in  a 
controlled  study.  The  fourth  article 
reports  on  a  study  that  lacks  a  control 
group  (21  CFR  314.128(b)(2);  fonnerly  21 
CFR  314.111(a)(5)(ii)(a)(4)) 

C.  Premo/Lemmon  Submission 

Premo/Lemmon  did  not  submit  any 
data  or  analyses  in  support  of  its 
hearing  request  as  required  by  21  CFR 
314.200  (d)  or  (e). 

D.  Summary  of  Submissions 

USV/Rorer  submitted  four  well- 
controlled  clinical  investigations 
concerning  the  use  of  Ariidin  Tablets  in 
treating  arteriosclerosis  obliterans 
(Corman,  Stambaugh.  Pierce,  and 
Protocol  ARL-07).  None  of  these  studies 
was  able  to  significantiy  distinguish 
Ariidin  Tablets  from  placebo.  The  firm 
also  submitted  one  well-controlled, 
eight-investigator  study  concerning  the 
use  of  Ariidin  Tablets  in  treating 
persistent  tinnitiu  and/or  vertigo 
(Protocol  ARL-06).  This  study  also  failed 
to  distinguish  ArUdin  Tablets  from 
placeba  Thus,  all  of  the  well-controUed 
studies  failed  to  demonstrate  the 
effectiveness  of  Ariidin. 

USV/Rorer  also  submitted  one 
published  article  by  Rubin  and 
Anderson  to  support  the  use  of  Ariidin 
in  treating  "circulatory  disturl>ances  of 
the  inner  ear."  This  article  reports  on  an 
uncontrolled  study  that  is  conclusively 
inadequate  to  support  the  effectiveness 
of  Ariidin  for  any  Indication.  The  other 
references  submitted  by  USV/Rorer  are, 
by  the  company's  own  evaluations,  not 
adequate  and  well-controlled  clinical 
investigations  and,  therefore,  caimot 
provide  substantial  evidence  of 
effectiveness  (21  CFR  314.128(e): 
formerly  21  CFR  314.111(a)(5)(ii)i[c)). 

Cord  cited  two  pharmacologic  studies; 
one  pharmacologic  study  with 
secondary,  unsupported  clinical 
observations;  and  one  study  that  lacked 
controls.  These  studies  are  conclusively 
inadequate  to  support  the  effectiveness 
of  nylidrin  hydrochloride  to  treat  any 
disease  or  condition. 

Premo/Lemmon  did  not  submit  any 
data. 

IV.  Legal  Aifumants 

USV/Rorer  and  Cord  assert  that  their 
submissions  raise  a  genuine  issue  of  fact 
requiring  a  hearing.  USV/Rorer's 
submission  contains  many  studies  that 
are  conclusively  inadequate  and  not 
well-controlled,  and  several  well- 
controlled  studies  that  fail  on  their  face 
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to  show  that  Arlidin  is  effective  for  its 
labeled  indications.  Cord's  submission 
contains  conclusively  inadequate 
studies.  To  hold  a  hearing  on  these 
submissions  would  be  fruitless. 
Weinberger  v.  Hynson,  Westcott  & 
Dunning.  Inc..  412  U.S.  609.  820  (1973): 
Cooper  Laboratories.  Inc.  v. 
Commissioner,  Food  and  Drug 
Administration,  501  F.2d  772.  785  (D.C. 
Cir.  1974);  Holland-Rantos  Co.,  Inc.,  v. 
U.S.  Department  of  HEW.  587  F.2d  1173. 
DC  Cir.  1978. 

USV/Rorer  argues  that  denial  of  a 
hearing  is  improper  because  it  has 
submitted  expert  opinions  supporting 
the  efficacy  of  Arlidin  Tablets.  The 
company  contends  that  these  opinions 
raise  a  material  dispute  that  must  be 
resolved  by  a  trier  of  fact.  This 
contention  was  rejected  by  the  Supreme 
Court  when  it  held  that  testimonial 
evidence  cannot  constitute  proof  of  drug 
efficacy  that  warrants  an  evidentiary 
hearing.  Weinberger  v.  Hynson, 
Westcott  &  Dunning,  Inc..  supra  at  619, 
630.  See  also,  e.g..  United  States  v.  225 
Cartons,  871  F.2d  409,  419  (3d  Cir.  1989) 
(granting  summary  judgment  and 
condemning  new  drug  despite  expert 
testimony  of  drug  manufacturer). 

USV/Rorer  contends  that  it  has  not 
had  adequate  notice  of  the  deficiencies 
in  its  submissions  and  that  it  has  been 
improperly  denied  an  opportunity  to 
respond  to  FDA  criticisms  before  a  final 
decision  of  the  Commissioner.  Cord  and 
Premo/Lemmon  also  argue  that  the 
notice  of  opportunity  for  hearing  failed 
to  provide  adequate  information  for 
them  to  respond. 

These  arguments  are  untenable.  The 
May  25, 1979.  notice  of  opportimity  for  a 
hearing  provided  a  specific  notice  to 
USV/Rorer  and  all  other  interested 
parties  that  no  adequate  and  well- 
controlled  investigations  meeting  the 
criteria  of  21  CFR  314.128  (formerly  21 
CFR  314.111(a)(5))  had  been  submitted 
to  support  the  effectiveness  of  nylidrin 
hydrochloride.  It  is  now  settled  that  this 
procedure  provides  adequate  notice  to 
the  manufacturers  and  is  perfectly 
permissible.  As  the  U.S.  Supreme  Court 
stated  long  ago: 

The  standard  of  'well-controlled 
investigations'  particularized  by  the 
regulations  is  a  protective  measure  designed 
to  ferret  out  those  drugs  for  which  there  is  no 
afTirmative,  reliable  evidence  of 
effectiveness.  The  drug  manufacturers  have 
full  and  precise  notice  of  the  evidence  they 
must  present  to  sustain  their  NDA  's.  and 
under  these  circumstances  we  find  FDA 
hearing  regulations  unexceptional  on  any 
statutory  or  constitutional  ground. 

Weinberger  v.  Hynson,  Westcott  & 
Dunning.  Inc.,  supra  at  622  (emphasis 
added). 


USV/Rorer  next  argues  that  FDA's 
revocation  of  the  paragraph  XIV 
exemption  is  illegal  because  it  was  not 
in  accord  with  the  agency's  Compliance 
Policy  Guide  (CPG)  7132c.08  B-I  (1976) 
now  CPG  7132C.02  (1987).  which  states 
that  FDA  would  announce  in  the  Federal 
Register  the  availability  of  guidelines 
describing  the  design  of  clinical  studies 
before  a  paragraph  XIV  exemption  may 
be  revoked. 

This  argument  is  without  merit.  First, 
the  guidelines  on  the  design  of  clinical 
studies  for  peripheral  vasodilators  have 
been  publicly  available  since  1974  (44 
FR  30443,  May  25. 1979).  and  USV/Rorer 
followed  these  gtiidelines  in  eome  of  its 
studies.  USV/Rorer'8  failure  to  show  the 
effectiveness  of  Arlidin  was  not  due  to 
its  inability  to  design  adequate  studies. 
Indeed,  the  denial  of  the  company's 
hearing  request  is,  in  part  based  on  the 
complete  failure  of  adequately  designed 
studies  to  prove  effectiveness.  Secondly, 
by  its  own  terms,  the  CPG  applies  to 
"Marketed  New  Dr\igs  Without 
Approved  NDA's  or  abbreviated 
NDA's"  (emphasis  added).  Arlidin  was 
marketed  with  an  approved  NDA.  and 
thus  was  not  covered  by  the  CPG. 

USV/Rorer  argues  that  the  revocation 
of  Arlidin's  exemption  status  under 
paragraph  XTV  was  procedurally 
defective  because  the  revocation  is  a 
"rule"  within  the  meaning  of  the 
Administrative  Procedure  Act.  and  the 
revocation  was  issued  in  final  form 
without  the  required  notice  and 
comment  procedure.  Premo/Lemmon 
also  questions  whether  it  was  proper  to 
revoke  the  exemption  without  prior 
notice. 

These  arguments  are  based  on  a 
misinterpretation  of  the  paragraph  XIV 
exemption.  The  paragraph  XIV 
exemption  is  not  an  agency-created 
exemption.  Rather,  it  is  part  of  an  order 
entered  by  the  court  in  American  Public 
Health  Ass'n  v.  Veneman,  349  F.  Supp. 
1311  p.DiC  1972).  that  directed  the 
agency,  pursuant  to  the  schedule 
established  by  the  court,  to  initiate 
proceedings  to  remove  from  the  market 
drug  products  not  proven  to  be  effective. 
Paragraph  XTV  of  the  order  permitted 
the  agency  to  exercise  its  discretion  and 
temporarily  delay  such  proceedings  for 
a  limited  number  of  drugs  provided 
there  were  a  compelling  justification  of 
their  medical  need  and  a  likelihood  that 
additional  data  regarding  effectiveness 
would  be  developed. 

More  importantly,  the  paragraph  XTV 
exemption  conferred  no  new  rights  on 
the  products  affected  by  it.  but  merely 
preserved  administrative  flexibility  and 
discretion  when  to  initiate  proceedings 
against  violative  products.  New  drug 
products  like  Arlidin  were  placed  in 


paragraph  XIV  by  FDA  without  notice 
and  comment,  and  there  is  no  legal  or 
logical  reason  why  such  products  cannot 
be  removed  from  paragraph  XIV  without 
prior  notice. 

USV/Rorer  requested  that  a  decision 
on  its  hearing  request  be  deferred  until 
completion  of  its  ongoing  studies.  The 
Commissioner  concludes  that  USV/ 
Rorer  has  had  ample  opportunity  (more 
than  10  years)  to  present  data  in  support 
of  Arlidin.  and  further  delay  is 
inappropriate. 

Finally.  Premo/Lemmon  contends  that 
nylidrin  hydrochloride  is  not  a  new  drug 
and  that  there  is  substantial  evidence  of 
effectiveness  for  the  drug.  Premo/ 
Lemmon  did  not  submit  any  data  or 
information  to  support  these  general 
contentions  as  required  by  21  CFR 
314.200.  Therefore,  this  argument  is 
rejected. 

V.  Findings 

On  the  basis  of  the  foregoing,  the 
Commissioner  finds  that  there  is  a  lack 
of  substantial  evidence  that  Arlidin 
Tablets  or  any  drug  product  containing 
nylidrin  hydrochloride  has  the  effects  it 
is  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling.  Furthermore.  USV/Rorer,  Cord, 
and  Premo/Lemmon  have  failed  to  show 
that  there  is  a  genuine  and  substantial 
issue  of  fact  requiring  a  hearing. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  505(e)  (21 
U.S.C.  355(e))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  the  requests  for 
a  hearing  are  denied  and  approval  of 
NDA  9-367  for  ArUdin  Tablets,  and  all 
amendments  and  supplements  thereto,  is 
withdrawn  effective  December  26, 1991. 
Arlidin's  supplemental  NDA  (S-021) 
concerning  the  use  of  Arlidin  in  treating 
symptoms  of  the  aged  is  not  covered  by 
this  notice.  However,  as  discussed 
earlier,  because  the  supplemental  NDA 
has  not  been  approved  and  is  not  based 
upon  a  DESI  claim,  USV/Rorer  is  not 
entitled  to  market  Arlidin  for  use  in 
treating  symptoms  of  the  aged. 
Accordingly,  shipment  of  all  drug 
products  containing  nylidrin 
hydrochloride  in  interstate  commerce 
after  December  26, 1991,  will  be 
unlawful  and  subject  to  regulatory 
action. 

Dated:  November  IB,  1991. 
David  A.  KeMler. 
Commissioner  of  Food  and  Drugs. 
(FR  Doc  91-28218  Filed  11-22-91: 8:45  am] 
MUMQ  COW  41«-et-ll 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Manaoement 

Notice  of  Adviaory  Council  Meeting 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Meeting  of  Coos  Bay  District 
Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pubhc  Law  94-579  and 
43  CFR.  part  1780  that  a  meeting  of  the 
Coos  Bay  District  Advisory  Council  will 
be  held  on  Monday.  December  9. 1991, 
beginning  at  1  p.m.  The  meeting  will  be 
held  in  the  Coos  Bay  District  Office. 
1300  Airport  Lane.  North  Bend,  Oregon. 
AOCNOA:  The  agenda  for  the  meeting 
will  include: 

1.  Discussion  of  the  RMP  schedule  and 
update  of  the  current  status  of  the 
planning  effort. 

2.  Discussion  of  the  FY  1992  budget. 

3.  Updates  on  specific  projects. 

4.  Arrangements  for  the  next  meeting. 
The  meeting  is  open  to  the  public  and 

news  media,  biterested  persons  may 
make  oral  statements  to  the  council 
between  1:30  p.m.  and  2  p.m.  on 
Monday,  December  9.  or  file  written 
statements  for  the  council's 
consideration. 
ADOacsSES:  Bureau  of  Land 
Management.  Coos  Bay  District  Office, 
1300  Airport  Lane,  North  Bend,  OR 
97459. 

Minutes  of  the  meeting  will  be 
maintained  at  the  District  Office  and 
made  available  during  regular  business 
hours  (7:45  a.m.  to  4:30  p.m.)  for  public 
inspection  or  reproduction  at  the  cost  of 
duplication. 

Dated:  October  28, 1991. 
Melvin  E.  Chase, 
District  Manager. 

(FR  Doc.  91-28352  Filed  11-21-«1: 8.-45  am) 
MLuaa  cooc  4sig-M-M 

[rD-040-4410-081 

Reaource  Management  Plan;  Ctiailia 
Reaource  Area  Lemhi  and  Cueter 
Countiea,IO 

AOCNCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  intent  to  initiate  a 
Resource  Management  Plan  (RMP)  and 
prepare  an  Environmental  impact 
Statement  (EIS)  for  the  Challis  Resource 
Area  in  Lemhi  and  Custer  Coimties, 
Idaho  and  invitation  to  participate  in  the 
identification  of  issues  (scoping). 

SUMMANV:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management 


Act  of  1978  (FLPMA)  and  section 
102(2)(q  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  the  Bureau  of 
Land  Management  (6LM),  Salmon 
District  will  prepare  a  Resource 
Management  Plan  (RMP)  and  an 
Environmental  Impact  Statement  (EIS) 
for  the  Challis  Resource  Area  in  Lemhi 
and  Custer  Counties,  Idaho.  The 
Resource  Managment  Plan  will  guide 
resource  management  in  the  Challis 
Resource  Area  over  the  next  15  to  20 
years.  The  plan  will  be  prepared  under 
guidance  provided  in  BL.M  planning 
regulations  (4  3  CFR  part  1600).  The 
public.  State  and  local  governments, 
other  Federal  agencies,  and  Indian 
tribes  are  invited  to  participate  in  the 
planning  process. 

DATES:  Any  public  meetings  pursuant  to 
40  CFR  1501.7  (NEPA  regulations)  and  43 
CFR  1610.2  (BLM  planning  regulations) 
to  help  identify  and  determine  the  issues 
to  be  addressed  and  the  scope  of  the 
RMP  and  EIS  will  be  announced  in  the 
local  media  and  through  a  mailing  list. 
Some  local  meetings  have  been  held 
within  the  past  few  weeks  pertaining  to 
this  RMP  and  EIS.  and  were  annoimced 
in  the  local  media  and  through  a  mailing 
list.  Specific  dates  and  locations  for 
additional  meetings  have  not  yet  been 
determined.  To  receive  maximum 
consideration,  comments  should  be 
received  in  the  Bureau  of  land 
Management  office  in  Salmon,  ID  by 
January  la  1902. 

AOORSSSIS:  Comments  should  be  sent 
to:  Challis  Resource  Area  Manager. 
Bureau  of  Land  Management.  P.O.  Box 
430,  Sabnon.  ID  83467. 

FOM  nMTHBI  MramiATKM  CONTACT: 
Mark  fohnson,  Challis  Resource  Area 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  430.  Salmon,  ID  83467,  or 
telephone  (208)  756-5400.  Documents 
relevant  to  this  planning  process  will  be 
maintained  at  the  Challis  Resource  Area 
Office  at  the  above  address  and  are 
available  for  public  viewing  during 
normal  office  hours. 

SUPPLEMENTARY  NHFORMATION:  The 

Challis  Resource  Area  includes 
apprx)ximately  788,500  acres  of  public 
land  located  in  Lemhi  and  Custer 
Counties.  It  commences  on  the  north  at 
approximately  the  Hat  Creek  drainage, 
and  extends  southward  to  include  the 
public  lands  in  the  Pahsimeroi  Valley 
the  Big  Lost  River  Valley  to  Mackay, 
and  the  Main  and  East  Fort  Salmon 
River  Valleys.  The  planning  area  is 
bordered  almost  exclusively  by  National 
Forest  System  lands.  The  planning 
process  (which  will  include  the  NEPA 
process)  will  evaluate  a  range  of 
alternative  resource  uses  for  this  area 


and  will  adress  issues  identified  during 
the  scoping  process. 

Potential  issues  to  be  addressed 
during  the  process  include,  but  are  not 
limited  to,  vegetation  management, 
including  soil  and  watershed  protection, 
habitat  structure,  forage,  critical  plant 
habitat,  and  forest:  land  tenure 
adjustments;  water-related  resources 
such  as  anadromous  fish  habitat  and 
water  quality  concerns  of  the  Qean 
Water  Act;  consideration  of  areas  for 
special  designation  such  as  Areas  of 
Critical  Environmental  Concern;  and 
eligibility  determination  and  tentative 
classification  of  Wild,  Scenic,  or 
Recreational  river  segments  in 
compliance  with  the  Wild  and  Scenic 
Rivers  Act  (as  amended).  Following 
tentative  classification,  some  priority 
river  segments  will  also  be  evaluated  for 
suitability  for  inclusion  into  the  Wild 
and  Scenic  Rivers  System. 

The  RMP  and  EIS  will  be  prepared  by 
an  interdiscripliary  team  primarily  from 
within  the  Challis  Resource  Area  and 
Salmon  District  Office  staff.  Additional 
technical  support  and  expertise  will  be 
provided  by  BLM  staff  at  the  Idaho  State 
Office  and  Idaho  Fells  Office,  as 
needed. 

Public  participation  will  occur 
throughout  the  plaiming  process.  The 
public  will  be  specifically  invited  to 
participate  during  four  steps  in  the 
plaiming  process:  (1)  Identification  of 
issues,  (of  which  this  notice  is  a  part), 

(2)  review  of  proposed  planning  criteria. 

(3)  review  of  Draft  RMP/EIS.  and  (4) 
review  of  Proposed  Plan/Final  EIS. 
Invitations  for  public  participation  will 
be  aimounced  through  the  local  media 
and  our  mailing  list.  The  planning 
process  is  currently  scheduled  for 
completion  in  approximately  three 
years. 

Dated  November  1. 1901. 
Roy  8.  Jackna, 

District  Manager. 

[FR  Doc  91-28228  Filed  11-22-^:  8:45  am) 

■lujNa  cooc  4sie-a»4i 


Flah  and  WlldNf  a  Service 

Notice  of  Receipt  of  Application  for 
Pemut 

The  public  is  invited  to  conmient  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  and 
the  regulations  governing  marine 
mammals  (SO  CFR  part  18). 
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Applicant:  Dr.  Donald  B.  Siniff,  109 
Zoology  Building.  318  Church  Street.  SE, 
University  of  Minnesota.  Minneapolis, 
MN  55455.  File  No.  PRT-763537. 

Type  of  Permit  Scientific  Research. 

Name  and  Number  of  Animals: 
Alaskan  sea  otter  [Enhydra  lutris]  300. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
take  these  animals  for  scientific 
research.  Activities  will  include  capture, 
tagging,  surgical  implants,  take  of 
biological  samples,  and  release. 

Source  of  Marine  Mammals  for 
Research:  Wild  animals  taken  horn 
nearshore  waters  of  Amchitka  Island, 
AK. 

Period  of  Activity:  Capture  is 
proposed  to  begin  in  ]une  1992  and 
continue  through  December  1994.  2 
years. 

Concurrent  with  the  publication  of 
this  notice,  the  Office  of  Management 
Authority  is  forwarding  copies  of  the 
application  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Written  data  or  comments  and/or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
North  Fairfax  Drive,  room  432, 
Arlington.  Virginia  22203  and  must  be 
received  by  the  Director  within  30  days 
of  the  date  of  this  publication.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104): 
FAX:  (703/358-2281) 

Dated:  November  19. 1991. 
Maggie  Tieger, 

Chief.  Branch  of  Permits.  Office  of 
Management  A  uthority. 
[FR  Doc.  91-28207  Filed  11-22-91;  8:45  am] 
nujNO  cooe  43io-ss-« 


National  Park  Service 

National  Register  of  Historic  Placaa; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  t>eing  considered  for  listing  in 


the  National  Register  were  received  by 
the  National  Park  Service  before 
November  9, 1991.  Pursuant  to  8  60.13  of 
38  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  f^ational  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  10, 1991. 
Carol  D-Shull. 
Chief  of  Registration,  National  Register. 

IOWA 

Allamakee  County 

Lansing  Fisheries  Building  (Conservation 
Movement  in  Iowa  MPS).  Between  Co. 
Hwy.  X-52  and  the  Mississippi  R.,  south 
tensing.  Lansing.  91001832 

Calhoun  County 

Holdegel  Perry  C.  and  Mattie  Forrest,  House 
(Conservation  Movement  in  Iowa  MPS), 
504  Eighth  St..  Rockwell  City.  91001831 

Clayton  County 

American  School  of  Wild  Life  Protection 
Historic  Districts  (Conservation  Movement 
in  Iowa  MPS).  McGregor  Heights  Rd..  N  of 
McGregor.  McGregor  vicinity.  91001840 

Cuttenberg  National  Fish  Hatchery  and 
Aquarium  Historic  District  (Conservation 
Movement  in  Iowa  MPS),  315  S.  River  Park 
Dr..  Cuttenberg.  91001833 

Decattir  County 

Missouri,  Iowa  &  Nebraska  Railway  Co. 
Depot — Weldon  (Advent  &  Development  of 
Railroads  in  Iowa  MPS),  N.  Main  St.  at 
Decatur  County  hne.  Weldon,  91001827 

Delaware  County 

Backbone  State  Park  Historic  District 
(Conservation  Movement  in  Iowa  MPS: 
CCC  Properties  in  Iowa  State  Parks  MPS), 
Jet.  of  Co.  Rds.  C57  and  W69.  Strawberry 
Point  vicinity.  91001842 

Didunaon  County 

Iowa  Lakeside  Laboratory  Historic  District 
(Conservation  Movement  in  Iowa  MPS),  lA 
86  about  4  mi.  N-NW  of  jet.  with  US  71, 
Milford  vicinity.  91001830 

Franklin  County 

Boehmler.  H.  E..  House.  105  2nd  St..  SE., 

Hampton.  91001829 
Franklin  County  G.  A.  R.  Soldiers'  Memorial 

Hall.  3  Federal  St.  N.,  Hampton,  91001828 

Greene  County 

Squirrel  Hollow  County  Park  Historic 
District  (Conservation  Movement  in  Iowa 
MPS).  E  bank  of  N.  Raccoon  R.  SE  of 
Jefferson.  Jefferson  vicinity.  91001835 

Jackson  County 

Maquoketa  Caves  State  Park  Historic 
District  (Conservation  Movement  in  Iowa 
MPS:  CCC  Properties  in  Iowa  State  Parks 
MPS),  Co.  Rd.  428  NW  of  Maquoketa, 
Maquoketa  vicinity.  91001843 


Johnson  County 

Shimek,  Bohumil,  House  (Conservation 
Movement  in  Iowa  MPS).  529  Brown  St.. 
Iowa  City.  91001837 

Monona  County 

Jones  Creek  Watershed  Historic  District 
(Conservation  Movement  in  Iowa  MPS), 
Between  Little  Sioux  and  Soldier  Rivers, 
SW  of  Moorhead.  Moorhead  vicinity,     . 
91001839 

Paik  County 

Darling,  Jay  Norwood  and  Genevieve 

Pendleton,  House 
{Conservation  Movement  in  Iowa  MPS), 
2320  Terrace  Rd.. 
Des  Moines.  91001838 
Fish  and  Games  Pavihon  and  Aquarium 
(Conservation  Movement  in  Iowa  MPS; 

Architectual  Legacy  ofProudfoot  &  Bird  in 

Iowa  MPS). 
Iowa  States  Fairgrounds, 
Des  Moines.  91001836 

Sac  County 

Lakeside  Park  Historic  District 
(Conservation  Movement  in  Iowa  MPS;  CCC 

Properties  in  Iowa  State  Parks  MPS), 
Third  St  from  Lake  to  Park  St..  Lake  View- 

91001841 

LOUISIANA 
Lincoln  Parish 

Ruston  P.O.  W.  Camp  Buildings. 

LA  150, 

Ruston  vicinity,  91001825 

MAINE 

Cumberiand  County 

Ma  pie  wood  Farm, 

River  Rd.  SE  of  jet.  with  Hebber  Rd., 

South  Windham  vicinity.  91001813 

Lincoln  County 

Fort  Edgecomb, 
Address  Restricted, 
Edgecomb  vicinity.  91001814 

Sagadahoc  County 

Coombs,  Viola,  House, 
Main  St., 
Bowdoinham.  91001816 

Waldo  County 

East  Main  Street  Historic  District, 
US  1  between  Black  Rd.  and  Navy  St.. 
Searsport  91001815 

York  County 

Fogg.  William.  Library 
(Main  Public  Libraries  MPS), 
Old  Rd.. 
Eliot  vicinity.  91001817 

MASSACHUSETTS 

Berkshire  County 

Park  Square  Historic  District  (Boundary 

Increase), 
Roughly  bounded  by  E.  Housatonic.  South, 

North  and  Fenn  Sts.  and  Wendell  Ave., 
Pittsneld.  91001826 
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HaBpaUn  Cooaty 

North  Amherst  Center  Hhtoric  District 
1184—1136  N.  Pleasant  St^  1— «  Pine  St. 

11—19  Meadow  St. 
Amherst  vicinity.  910018  24 

NORTH  CAROLINA 

Guilford  County 

South  Greensboro  Historic  District 

(Greensboro  MPS), 

Roughly  bounded  by  Gorrell,  Martin,  E 

Bragg.  Sevier.  Omaha,  Broad.  Caldwell. 

Andrew.  Vance,  McCulloch,  and  King  Dr., 

Greensboro.  91001812 

TEXAS 
Taykv  County 

Abilene  Commercial  Historic  District 

(Abilene  MPS), 

Roughly  bounded  by  Hickory.  N.  Third  and 
Pine  SU.  and  the  S  side  of  the  Misaouri 
Paciflc  RR  tracks,  Abilene,  S1001811 

UTAH 

Davis  County 

VanFleet  Hotel, 
88  E.  State  St, 
Farmington.  91001819 

Utah  County 

Alpine  City  Hall 
(Public  Works  Buildings  TR), 
20  N.  Main  St. 
Alpine.  91001620 
Springville  Carnegie  Library 
(Carnegie  Library  TR), 
175  S.  Main  St., 
Springville.  91001821 

Weber  County 

Scowcroft,  Heber,  House, 
795  24th  St., 
Ogden,  91001818 

WISCONSIN 

Milwaukee  County 

LIGHT  VESSEL  No  57. 
Milwaukee  Harbor. 
Milwaukee  vicinity,  91001823 

Trempealeau  County 

Trempealeau  Platform  Mounds  Site, 

Address  Restricted. 

Trempealeau.  91001822 

[FR  Doc.  91-28178  Filed  ll-22-«l;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Davelopmant; 
International  Disaster  Advisory 
Committee  iMeeting 

The  International  Disaster  Advisory 
Committee  (IDAC)  will  hold  a  meeting 
on  Wednesday,  December  11, 1991. 
Topics  for  discussion  will  include 
corporate-government  cooperation  for 
international  disaster  mitigation, 
prevention  and  response. 


Date:  December  11, 1901. 

Time:  2  pjn.-4  p.m. 

Place:  Old  Execative  Office  Building. 
17th  and  Pennsylvania  Avenue. 
Washington,  DC 

The  meeting  is  free  and  open  to  the 
Public.  However,  notification  by 
November  29, 1991  through  the  Advisory 
Committee  Office  ia  required. 

Persons  wishing  to  attend  the  meeting 
must  call  Susan  Grinder  (202)  647-5210 
before  November  29, 1991.  or  write  to  be 
received  by  that  date  to:  International 
Disaster  Advisory  Committee.  Agency 
for  International  Development  room 
1262A  NS.  Washington,  DC  2052S-0008. 

Dated:  November  14. 1991. 
Oliver  R.  DavfaboB. 

Executive  Director.  International  Disaster 
Advisory  Committee. 
[FR  Doc.  91-28174  Filed  11-22-91;  8:45  am) 
■lUMa  cooe  tne-ei-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-338  (Sub-Na  1X1 

Oregon,  Calif  omia  A  Eastern  Railway 
Co.— AlMMKlonmant  Exemption— In 
Klamath  County,  OR 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10605. 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
10903,  et  seq.,  Oregon.  California  ft 
Eastern  Railway  Company's  (OC&E):  (1) 
abandonment  of  its  e5.4-mile  line  of 
railroad  between  milepost  0.0.  near 
Klamath  Falls  and  milepost  65.4,  near 
Bly.  OR;  and  (2)  discontinuance  of 
bridge  trackage  rights  over 
approximately  4.5  miles  of  rail  line  of 
the  Burlington  Northern  Railroad 
Company  (BN)  and  the  Southern  Pacific 
Transportation  Company  (SP).  The 
trackage  for  which  an  abandonment 
exemption  is  sought,  as  well  as  the 
trackage  over  which  discontinuance  of 
trackage  rights  is  sought  to  be  exempted, 
is  located  entirely  within  Klamath 
County,  OR.  the  exemption  is  subject  to 
three  stipulations.  These  are  (1)  the 
requirement  that  OC&E  will:  (a)  Use 
existing  access  routes  to  and  from  the 
abandoned  railroad  line  during  salvage 
operations;  (b]  confine  the  salvage 
operations  to  the  existing  railroad  right* 
of-way;  and  (c)  dispose  of  all  railroad 
ties  and  iron  track  in  an  approved 
manner  (2)  the  requirement  that  the 
railroad  comply  with  the  terms  and 


conditions  for  implementing  interim  trail 
use/rail  banking;  and  (3)  the  condition 
that,  if  a  trail  use  agreement  is  reached 
on  any  portion  of  the  right-of-way, 
OC&E  must  keep  intact  the  remainder  of 
the  right-of-way  underlying  the  track  for 
a  period  of  180  days  from  the  effective 
date  of  this  decision  in  order  to  enable 
any  State  or  local  government  agency, 
or  other  htiterested  person,  to  negotiate 
the  acquisition  of  the  right-of-way  for 
public  use. 

DATCS:  Provided  no  fonpal  expression  of 
Intent  to  file  an  offer  of  financial 
assistance  is  received,  this  exemption 
will  be  effective  on  December  25, 1991. 
Formal  expressions  of  intent  to  file  an 
offer  *  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by 
December  5, 1991.  Petitions  for  stay 
must  be  filed  by  December  10, 1991,  and 
petitions  for  reconsideration  must  be 
filed  by  December  20, 1991.  Requests  for 
an  interim  trail  use  or  public  use 
condition  must  be  filed  by  December  8. 
1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-338  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 
and 

(2)  Petitioner's  representative: 
Christopher  Eric  Hagenip,  Suite  800, 
1350  New  Yoric  Avenue,  NW., 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721). 

SUFFLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  265-1721.J 

Decided:  November  13, 1091. 

By  the  Commiaaion,  Chairman  Philbin.  Vice 
Chairman  Emmett  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  U  Strickland,  Jr„ 
Secretary. 

[FR  Doc.  91-28245  Filed  11-22-01;  8.-46  am) 
MUMQ  COOf  7«»41-a 


■  Sec  Exemp.  of  Rail  Une  Abandofunent-Orfen  of 
Finan.  AmUI..  4  I.CCJd  IM  (1967).  and  ftaal  rulet 
published  in  the  Pa4anl  Raglitar  on  December  27. 
1987  (52  PR  4S440-ISM6). 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  set  out  in  28  CFR  50.7,  notice  is 
hereby  given  that  on  November  7. 1991, 
a  proposed  consent  decree  in  settlement 
of  United  States  v.  State  of  Hawaii 
Department  of  Transportation.  Civil 
Action  No.  91-00629  HMF,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Hawaii.  The  Complaint 
sought  penalties  and  injunctive  relief 
against  Associates  Four  for  violations  of 
the  asbestos  NESHAPS  regulations 
regarding  notification,  handling  and 
disposal  of  friable  asbestos-containing 
material  during  the  demolition  of  a 
facility  at  lionolulu  International 
Airport.  Honolulu,  Hawaii.  The 
proposed  settlement  imposes  a  civil 
penalty  of  $20,000.00  for  the  violations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611.  Washington.  DC  20044. 
Conunents  should  refer  to  United  States 
V.  State  of  Hawaii  Department  of 
Transportation.  D.J.  Ref.  No.  90-S-2-1- 
1398. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Ave.,  NW.,  Box  1097, 
Washington,  DC  20004.  telephone  (202) 
347-7829  at  the  Office  of  the  United 
States  Attorney,  District  of  Hawaii, 
room  C-24Z  PJIGC  Federal  Building.  300 
Ala  Moana  Blvd.,  Honolulu.  HI  96850, 
and  at  the  offices  of  the  Environmental 
Protection  Agency.  Region  9,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  die  Enviroimiental 
Enforcement  Document  Center.  In 
requesting  a  copy,  please  enclose  a 
checl(  in  the  amount  of  $5.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  "Consent  Decree  Library", 
lohn  C.  Cmdra. 

Environwental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-28176  Filed  11-22-01;  B:45  am] 
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DEPAFrrMENT  OF  LABOR 

Office  of  ttw  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budg«t 
(0MB) 

Bacl(ground 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting/recordlceeping  requirements 
that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  Hst  of  the  Agency 
recordkeeping/reportlng  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing  this 

recordlieeping/  reporting  requirement. 
The  title  of  the  recordkeeping/ reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numljers,  if  applicable. 
How  often  the  recordkeeplng/reporting 

requirement  is  needed. 
Whether  small  businesses  or  organizations 

are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the  recordkeeping/ 

reporting  requirements  and  the  average 

hours  per  respondent. 
The  numl>er  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and  uses 

of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/ reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  523-5005). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget.  Room  3001.  Washington,  DC 
20503  ((202)  395-6860) 


Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/  reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration 

State  Plan  and  Subgrantee  Plan  for 

EDWAA 
1205-0273 
Biennially 

State  or  local  governments 
59  respondents:  1.180  total  hours:  20  hrs. 

per  response 
No  forms 

The  State  Plan,  required  by  section 
311(a)  and  the  plan  required  by  section 
311(b)  of  JTPA  as  amended  by  subtitle  D 
of  title  VI  of  the  Omnibus  Trade  and 
Competiveness  Act  of  1988  (Pub.L  100- 
418)  will  provide  the  Department  of 
Labor  with  a  general  description  of  each 
State's  plan  for  the  operation  of  the 
EDWAA  program  and  its  utilization  of 
JTPA  funds  for  this  purpose. 

Employment  Standards  Administration 

Health  Insurance  Claim  Form 

1215-0055 

OWCP  1500 

On  occasion 

Individuals  or  households;  State  or  local 
governments:  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees: 
non-profit  institutions;  Small 
businesses  or  other  organizations 
634,000  respondents;  157.167  total 
hours;  5/15  min.  per  response  ' 

1  form 
OWCP  1500  is  a  standard  form  used 

by  all  medical  providers  (except 

pharmacies)  to  request  payment  for 

FECA  and  FBLA  claimants'  treatment 

for  industrial  injury  and  disease. 

Resubmission  Turnaround  Document 

1215-0177 

CM-1173 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations 

30.000  respondents;  2,500  total  hours;  5 
min.  per  response 

1  form 
The  Resubmission  Turnaround 

Document  collects  missing  information 

for  the  Black  Lung  portion  of  the  OWCP 

82  and  OWCP  1500. 

Uniform  Health  Insurance  Claim  Form 

1215-0176 

OWCP  82 
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On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  Institutions;  Small 
businesses  or  organizations 

97,000  respondents;  21.350  total  hours;  9 
to  17  min.  per  response 

1  form 

The  OWCP  82  is  used  by  providers  to 
bill  OWCP  for  inpatient  care  provided  to 
claimants. 

1215-0038 
WH-510-MIS 

Annually 

Individuals  or  households;  Farms; 

Businesses  or  other  for  proflts;  Small 

businesses  or  organizations 
6.600  respondents;  3.300  total  hours;  30 

minutes  per  response 
1  form 

The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
provides  that  no  individual  may  perform 
farm  labor  contracting  activities  without 
a  certificate  of  registration.  Form  WH- 
510-MIS  is  the  application  form  which 
provides  the  Department  of  Labor  with 
the  information  necessary  to  issue  a 
certificate  specifying  the  farm  labor 
contracting  activities  authorized. 

Signed  at  Washington  DC  this  19th  day  of 
November,  1991. 

Kenoath  A.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  91-2S214  Filed  11-22-01;  8:4S  am] 

BtUMO  coot  aio-t7-«i 


Employmant  and  Training 
Administration 

ITA-W-26.364] 

Ctilcago  Pneumatic  Tool  Co^  Utica. 
NY;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  23, 1991  in 
response  to  a  worker  petition  which  was 
filed  on  September  23, 1991  on  behalf  of 
workers  at  Chicago  Pneumatic  Tool 
Company,  Utica,  New  Yorlc. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  15th  day  of 
November,  1991, 

Marvin  M.  Fooka. 

Director,  Office  of  Trade  Adjustment 

Assistance, 

|FR  Doc.  91-28212  Filed  11-22-01;  8:45  am] 

BtLUNQ  coot  4«10-»MI 


rTA-w-2a.n9i 

Ctirysler  Corp^  8L  Louis  #1,  Fanton, 
MO;  Reviaad  Determination  on 
ReconsMaratlon 

Pursuant  to  a  court  remand  in 
International  Union,  UA  W  and  UA  W 
Local  136  V.  Secretary  of  Labor  (USCIT 
90-07-00325),  the  Department  is  revising 
its  initial  denial  of  eligibility  to  workers 
of  the  St.  Louis  #1  plant  of  Chrysler 
Corporation  in  Fenton.  Missouri. 

The  court  remand  provided  an 
additional  time  for  plaintiffs  to  submit 
additional  material  for  the  record 
showing  where  the  Department's 
findings  are  not  supported  by 
substantial  evidence  especially 
concerning  the  vehicles  to  be  included 
and  excluded  in  the  Department's 
market  classification  system. 

On  reconsideration,  the  Department 
accepts  the  union's  material  and  agrees 
that  its  analysis  should  be  modified 
accordingly. 

New  data  shows  that  the  Chevrolet 
Beretta  has  characteristics  which  are 
like  the  subject  vehicles  (Dodge  Daytona 
and  Chrysler  LeBaron)  and  should  have 
been  included  in  the  Department's 
market  analysis.  Further,  the  new 
market  analysis  shows  that  the  market 
share  captured  by  imports  increased 
importantly  while  the  subject  models 
share  declined. 

Production  of  the  subject  vehicles  at 
St.  Louis  #1  decreased  in  calendar  year 
(CY)  1989  compared  to  CY  198& 
Substantial  worker  separations  occurred 
in  1989  compared  to  1988. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  subject  vehicles  produced  at  the  St. 
Louis  #1  plant  of  Chrysler  Corporation 
in  Fenton.  Missouri  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  St.  Louis  #1 
plant  of  Chrysler  Corporation  in  Fenton, 
Missouri.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workers  of  the  St.  Louis  #1  plant  of 
Chrysler  Corporation.  Fenton.  Missouri 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  24. 
1989  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade 
Act  of  1974. 


Signed  at  Washington.  DC,  this  ISth  day  of 
November  1991. 
Staphan  A.  Wandnar, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Services,  Unemployment  Insurance 

Service. 

(FR  Doc  01-28211  Filed  11-22-01: 8:45  am] 

BiuiNa  coot  4«1»-S0-« 


rrA-w-M,40t] 

Qanaral  Automotlvo  Specialty,  North 
Brunawtch,  NJ;  Termination  of 


Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  7, 1991  in  response 
to  B  worker  petition  which  was  filed  on 
October  7, 1991  on  behalf  of  woricers  at 
General  Automotive  Specialty,  North 
Brunswick.  New  Jersey. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-23.551— impact  date  of 
October  14, 1989  and  an  expiration  date 
of  December  5. 1991).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  15th  day  of 
November, 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  91-^28213  Filed  11-22-01: 8:45  am] 


Pension  and  Welfare  Beneflta 
Adminlstrstion 

[ProhttiHed  Treneectton  Eiemptlon  tl-M] 

Claas  Exemption  for  Certain 
Transactlona  Involving  Bank  CoNecth^ 
Investment  Funds 

AQINCV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACnOH;  Correction. 

•UNNIAIIY:  In  56  FR  published  at  page 
31966  on  Friday,  July  12, 1991,  make  the 
following  corrections: 

On  page  31969,  in  the  third  column  in 
section  IV(il,  delete  "(v)"  and  insert 
therein  "(iii)".  and  delete  "(E)"  and 
insert  "(C)"  therein. 

Signed  at  Washington,  DC  this  20th  day  of 
November.  1991. 
Ivan  L  Strasfald. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
(FR  Doc.  91-28279  Filed  11-22-01-  8:45  am] 

BNJJNa  coot  WIO-tS-M 
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(Appucaaon  Na  D-eesii 

Proposed  Exemptlone;  Mthmr4 
Edward  QmaMn  Kaogh  Plan 

AQENCv:  Pension  and  Welfare  Beoefila 

Administration.  Labor. 

action:  Notice  of  propoaed  exemptioas. 

auMauurr.  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Interna]  Revenue  Code  of  1960  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

AU  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemptioa  within  45  day* 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  marmer  in  which  the  person 
would  be  adversely  affected  by  the 
exen-.ption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
AOOMcaacs:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-6507,  200  Constitution 
Avenue.  NW..  Washington.  DC  202ia 

Notice  lo  Inlarestod  Persona 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 


exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

•4jpaLca»NTARV  mromiATKM:  The 
proposed  exemptions  were  requested  In 
applications  filed  pursuant  to  section 
40B(a)  of  the  Act  and/or  section 
4975(cK2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2S70.  subpart  B  (55  PR 
32836.  32847,  August  10. 1900).  EffecUve 
December  31. 187&  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  PR 
47713.  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  Issued  solely  by  the 
Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representatioos. 

Richard  Edward  Gruskis  Keogh  Pfan 
(the  Plan)  Located  in  New  Loodoo. 
Connecticut 

(Exemption  Application  No.  D-a832| 

Proposed  Examptioa 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part  2570, 
subpart  B  (55  FR  32836,  32847,  August  10. 
1900).  If  the  exemption  is  granted  the 
sanctions  resulting  from  the  application 
of  aactioB  4075  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
loan  of  $50,000  (the  Loan)  by  the  Plan  to 
Richard  E.  Grusiiin  '  (Mr.  Gruskin),  a 
diaqoaliried  person  tvith  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  satisfied: 

(A)  On  the  day  the  transaction  is 
entered  into,  the  Loan  will  be  secured  by 
a  first  mortgage  on  certain  real  property 
(the  Property),  which  has  been 
appraised  by  a  qualified  independent 
appraiser  to  assure  that  the  net  fair 
market  value  of  the  Property  is  at  least 
150%  of  the  amount  of  the  Loan;* 


•  BeeaoM  Mr.  Cmikia  Is  tfw  oahr  partlclpwil  la 
th>  P1«n  ■■<  Ihs  ftsplni  II  Is  wUlfr  swid  hy  hk. 
Cruakto  Hmt*  li  M  twMMtoe  MdOT  THW I  of  (ha 
Act  pvTMaat  to  IS  CFR  tStaS-3(b|.  How«vw,  tha* 
to  tartodictloa  andar  Utl*  U  of  Um  Ao(  punuaat  to 
wctioa  «97S  of  tha  Co<l«. 

*  Net  fair  markal  v«fu«  In  ihit  caaa  rafan  to  fair 
markat  *aiua  aAar  all  and  any  lakaa.  liana. 


(B)  The  net  fair  market  value  of  the 
collateral  will  remain  at  least  150%  of    . 
the  Loan  to  collateral  value  ratio  for  the 
duration  of  the  Loan: 

(C)  On  the  date  the  transaction  Is 
entered  Into,  the  Interest  rate  on  the 
Loan  will  be  determined  by  reference  to 
the  interest  rate  that  an  independent 
bank  or  similar  financial  institution 
would  charge  on  a  comparable  loan  of 
similar  duration  and  risk: 

(D)  On  the  date  the  transaction  it 
entered  into,  the  promissory  note  (the 
Note)  which  will  evidence  the  Loan,  will 
reflect  the  current  interest  rate  and 
repayment  schedule  and  will  include  a 
provision  that  If  the  Property  is  sold  lo 
an  Independent  third  party  at  any  time 
during  the  term  of  the  Loan,  the 
outstanding  principal  balance  plus  any 
accrued,  but  unpaid  interest  on  the  Loan 
will  become  Immediately  due  and 
payable; 

(E)  The  Loan  will  at  no  time  exceed 
25%  of  the  Plan's  total  assets,  and  the 
Plan  will  incur  no  expenses  with  respect 
to  the  transaction:  and 

(F)  Mr.  Tedeschi,  the  independent 
trustee  of  the  Plan,  will  be  responsible 
for  monitoring  the  Loan  repayment  and 
enforcing  the  rights  of  the  Plan  with 
respect  to  the  Loan. 

Suounaty  of  Facts  and  Raproeeotaliont 

1.  The  Plan  is  a  Keogh  plan,  of  which 
Mr.  Gruskin  is  the  sole  participant.  As  of 
December  31, 1990,  the  Plan  had 
approximately  $362,404  In  total  assets. 
The  trustee  of  the  Plan  is  |ohn  P. 
Tedeschi  (Mr.  Tedeschi),  an  attorney 
located  in  New  London,  Connecticut, 
who  is  independent  of  Mr.  Gruskin.  The 
proposed  transaction  Involves    . 
approximately  14%  of  the  Plan's  total 
assets.  Mr.  Gruskin  is  an  attorney  in  the 
State  of  Connecticut  with  the  law  firm  of 
Gruskin  and  Gruskin  (the  Employer),  a 
sole  proprietorship,  which  Is  the  sponsor 
of  the  Plan.  Mr.  Gruskin  proposes  to 
borrow  $50,000  from  the  Plan. 

2.  The  Loan  will  have  a  fixed  interest 
rate  of  11%  and  will  be  payable  in  equal 
monthly  payments  of  principal  and 
interest  until  the  Loan  is  fully  paid  off  by 
July.  1996.  The  Note  which  will  evidence 
the  Loan  will  provide  for  no  penalty  In 
the  event  of  full  or  partial  prepayment 
On  the  date  the  transaction  Is  entered 
into,  the  Note  will  reflect  the  current 
Interest  rate  and  repayment  schedule  on 
the  Loan. 

3.  Mr.  Tedeschi  has  represented  that 
he  will  serve  as  independent  fiduciary 
with  respect  to  the  Plan  for  the  proposed 
transaction  and  will  be  responsible  for 


aaaamanU  and  any  oiltar  ancumbranaaa  oa  tiw 
Profarty  iMva  tiaaa  accountad  for. 
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monitoring  the  Loan  repayment  and 
enforcing  the  Plan's  rights  with  respect 
to  the  Loan.  On  the  date  the  transaction 
is  entered  into,  the  Loan  will  be  secured 
by  a  flrst  mortgage  on  the  Property 
located  in  Waterford,  Connecticut 
which  was  appraised  by  F.  Jerome 
Silverstein,  MAI,  SRPA  (Mr.  Silverstein), 
an  Independent  qualified  appraiser.  Mr. 
Silverstein  represents  that  the  Property 
is  a  "U"  shaped  parcel  of  land  with  a 
frontage  of  268  feet  on  Waterford 
Parkway  North  plus  additional  frontage 
of  161  feet.  There  is  also  frontage  of  425 
feet  on  Cross  Road.  The  Property  is  12  to 
15  feet  below  grade  at  the  intersection  of 
Cross  Road  and  Waterford  Parkway 
North.  About  4  acres  are  swamp  and 
9.06  acres  are  wooded.  The  Property  is 
in  the  Industrial-Commercial  Zone. 

4.  Mr.  Silverstein  used  the  comparable 
sales  appraisal  method  and  concluded 
that  as  of  September  4, 1991.  the  fair 
market  value  of  the  Property  was 
$473,000,  which  is  based  on  a  value  of 
$50,000  an  acre  for  the  usable  land 
(9.06x50,000)  and  a  nominal  value  of 
$5,000  an  acre  for  the  wetlands 

(4  X $5,000).  Mr.  Gruskin  represents  that 
there  is  a  water  and  sewer  tax  lien  on 
the  Property  for  $7,058  which  was  due 
December  1, 1989,  which  Mr.  Gruskin  Is 
contesting. 

5.  The  applicant  desires  to  enter  into, 
the  loan  transaction  because  he 
represents  that  the  transaction  Is 
administratively  feasible,  protective  and 
in  the  best  interest  of  the  Plan.  The  Plan 
will  bear  no  expenses  with  respect  to 
the  proposed  transaction  and  the  Loan 
will  involve  approximately  14%  of  the 
Plan's  total  assets.  By  letter  dated 
March  19, 1991,  the  New  England 
Savings  Bank  which  is  located  in  New 
London,  Connecticut,  stated  that  it 
would  consider  entering  into  a  similar 
loan  with  Mr,  Gruskin  at  an  interest  rate 
of  11%.  Also,  the  collateral  has  been 
appraised  by  an  independent  qualiHed 
appraiser. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisHes 
the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

(A)  On  the  date  the  transaction  is 
entered  into,  the  Loan  will  be  secured  by 
the  Property; 

(B)  The  net  fair  market  value  of  the 
collateral  will  remain  at  least  150%  of 
the  Loan  to  collateral  value  ratio  for  the 
duration  of  the  Loan; 

(C)  The  Loan  will  at  no  time  exceed 
25%  of  the  Plan's  total  assets: 

(D)  The  Plan  will  incur  no  expenses 
with  respect  to  the  transaction; 

(E)  The  fair  market  value  of  the  Land 
Was  determined  by  an  independent 
qualified  appraiser; 


(F)  The  interest  rate  on  the  Loan  will 
be  determined  by  reference  to  the 
interest  rate  an  independent  bank  or  a 
similar  financial  institution  would 
charge  on  a  comparable  loan  of  similar 
duration  and  risk;  and 

(G)  Mr.  Gruskin  is  the  sole  participant 
of  the  Plan  and  he  desires  that  the 
transaction  be  consummated. 

Notice  To  Interested  Persons 

Because  Mr.  Gruskin  is  the  only 
person  to  be  affected  by  the  proposed 
transaction,  it  has  been  determined  that 
it  is  not  necessary  to  distribute  this 
notice  of  proposed  exemption  to 
interested  persons.  Comments  and 
requests  for  a  hearing  are  due  30  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOM  miRTHm  iNPomiATiON  contact: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  523-8863,  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  it 
directed  to  the  follo%ving: 

(1)  The  fact  that  a  transaction  it  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
flduciary  or  other  party  in  interest  of 
disqualifled  person  from  certain  other 
provisioni  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participant!  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  tiie  act:  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneflciaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  406(a)  of  the  Act 
and/or  section  4975(c)(2)  of  Uie  Code, 
the  Department  mutt  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneHciaries  and 
protective  of  the  rights  of  participants 
and  beneHciaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  adminlitrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  it  not  ditpotitive  of 


whether  the  transaction  it  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Wsihington,  DC  this  aoth  day  of 
November,  1901. 
Ivan  Stratfeld, 

Director  of  Exemption  Dettrminationg, 
Penaion  and  Welfare  Benafita  Administration, 
US.  Department  of  Labor. 
|FR  Doc.  n-zazeo  Filed  ll-22-»l:  a-4a  am) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Advisory  Panel  of  the  FoOc  Arts 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Folk  Arts 
Advisory  Panel  (Organizations;  State 
Arts  Apprenticeships:  Advancement 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  10-12, 
1991,  from  9  a.m.-6  p.m.  and  December 
13  from  9  a.m.-S  p.m.  in  room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  12  from  1 
p.m.-2:30  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  December  10-11  from  9  a.m.-6  p.m., 
December  12  from  9  a.m.-l  p.m.  and  2:30 
p.m.-6  p.m.,  and  December  13  from  9 
a.m.  to  5  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
Including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4],  (6)  and 
(9)(B)  of  section  552b  of  titie  5,  United 
States  Code. 

Any  perton  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
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full-tim«  Federal  employee  in 
attendance. 

If  you  need  special  accoounodationa 
due  to  a  disability,  please  contact  the 
OfTice  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
Washingtoa  DC  20508.  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  November  12. 1991. 
YvoiM  M.  Salitea. 

Director.  Council  and  Panel  Operationa, 
National  Endowment  for  the  Arts. 
(FR  Doc.  91-28229  Filed  11-22-01:  8:45  am) 
MLUMa  COOK  7SI7-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  iMtMd  Under  ttw  Antarctic 
Conservatton  Act  of  197S 

AOSNCV:  National  Science  Foundation. 
action:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Public  Law  95-641. 


r.  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

Hm  PUmMCR  MFOMtATION  CONTACT 

Charles  K.  Myers.  Permit  Office, 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington.  DC 
2055a 

8UPf>I^MENTANY  IWFOWMATIOIt  On 

October  la  1991.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Ragistar  of  permit  application* 
received.  A  permit  was  issued  to  Arthur 
L  DeVries  on  November  15. 1991. 
ChariMB.My«. 

Permit  Office.  Drviaioit  of  Polar  Program*. 
(PR  Doc  91-28208  Filed  11-22-01:  8:45  am) 
maio  COOK  Tias-n-a 


Sciaocaa,  MaetlnQ 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Public  Law 
92-483.  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advtsofy  Coaunittee  for 
Matttematical  Sciences. 

Dote  »  Time:  December  12-13.  1991—8:30 
ajn.  to  5  p.m.  each  day.  Decetiiber  14. 1991 — 
8:30  a.m.  to  12  nooo. 


Place:  Room  54a  National  Science 
Foundation.  1800  C  Street  NW..  Washingtoa 
IX:  20650 

Type  of  Meeting:  Part  Open — (Thursday. 
December  12.  8:30  a.m.  through  10:30  ajn.: 
and  Friday.  December  13. 10  a.m.  to  dote  of 
meeting).  Part  Closed— (Thursday.  December 
12. 10:30  ajn.  to  Friday.  December  13. 10 
a.m.). 

Contact  Person:  Dr.  )udith  S.  Sunley. 
Division  Director.  Division  of  Mathematical 
Sciences,' room  33a  National  Science 
Foundatioa  Wtthington.  DC  2065a 
Telephone  (202)  357-9686  Electronic  mail: 
jsuniey^  ntf.gov  Anyone  planning  (o  attend 
this  meeting  tiiould  notify  Dr.  Sunley  no  later 
than  December  ft  1891. 

Purpoae  of  Committee:  To  provide  advice 
and  recommendations  concerning  support  for 
research  in  the  mathematical  sciences.  To 
carry  out  Committee  of  Visitors  review  of  the 
Classical  Analysis.  Modem  Analysis, 
Statistics  and  Probability,  and  Topology  and 
Foundations  programs. 

Agenda: 

Thursday.  December  IZ  1901 9:30  a.m.  to 
tax  a.m. — Qoen 

Introductory  Remarks 
Overview  of  FY  1901 
Preview  of  FY  1992 
Charge  to  Committees  of  Visitors 

Thursday.  December  IZ  1991.  10:30  a.m.  to 
Friday.  December  IX  1991.  10  a.m. — Cloeed 

CommiMee  of  Visitors  Review  of  Classical 
Analysis.  Modem  Analysis,  Statistics 
and  ProbabiUty.  and  Topolo^ty  and 
Foundations:  including  examination  of 
proposals,  reviewer  comments,  and  other 
privileged  materiala. 

Friday.  December  13.  1991  after  10  a.m.  and 
Saturday.  December  14.  1991  to  12  noon — 
Open 

Report  of  the  Committees  of  Visitors 

Classical  Analysis 

Modem  Analysis 

SUtistics  and  Probability 

Topology  and  Foundations 
Discussion  of  GOV  Reports 
Progress  on  Advisory  Committee 

Raconunenda  tions 
ActiviUes  of  die  Mathematical  Scieocas 

Community 
Priorities  for  the  Matheautical  Sciences 
Plans  and  assignments  for  Spring,  1992. 

meeting 
Other  business 

Reason  for  Closing:  The  Committees  of 
Visitor's  review  of  proposal  actions  wlU 
include  privileged  intellectual  property  and 
personal  information  that  could  harm 
individuals  if  it  were  disclosed  If  discussions 
were  open  to  the  public,  these  matters  tlut 
are  exempt  under  5  U.aC  552b(c)  (4)  and  (6) 
of  the  Govenunent  in  the  Sunshine  Act  would 
ba  lBspiO|iai  I|  disclosed. 

Delad:  November  za  1991. 
M.  Babacca  WWdar. 
Committee  Management  Officer. 
|FR  Doc  91-28244  Filed  11-22-01;  8:49  ami 
aajjMocooK  rssa-ai-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advlaory  Committee  on  Reactor 
Safeguarda,  Sut>committee  on 
Improved  Light  Water  Reactors; 
Meeting 

The  Subcommittee  on  Improved  Light 
Water  Reactors  will  hold  a  meeting  on 
December  11, 1991,  room  P-110,  7920 
Norfolk  Avenue.  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday 
December  11. 1901—8:30  a.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  review  draft 
safety  evaluation  reports  of  the  EPRIs 
Requirements  Document  for 
Evolutionary  Designs  and  recommended 
course  of  action  on  adhering  to  10  CFR 
part  52. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permittad 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  Initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member.  Mr.  Medhat  El-Zeftawy 
(telephone  301/492-0901)  between  7-.30 
a.m.  and  4:15  p-m.  Persons  planning  to  ' 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc 
that  may  have  occurred. 
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Dated:  Novenbar  18,  IQM. 
Gary  R.  QuiKachraOMr, 
Chief,  Nudear  Reacton  Branch 
(PR  Doc.  91-28223  Filed  11-2S-01: 8:48  aat| 


Advltoiy  CoNHnlllee  on  Resdor 
Safeguairda,  Subcommittee  on  Safety 
PhNoeophy,  Tedmology  and  Criteria; 
Meeting 

The  Subcommittee  on  Safety 
Philosophy.  Technology  and  Criteria 
will  hold  a  meeting  on  December  5, 1991, 
Room  P-110.  7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Thursday,  December 
5, 1991—8:30  a.m.  until  12  noon. 

The  Subcommittee  will  discuss  SBCY- 
91-270.  "Interim  Guidance  on  Staff 
Implementation  of  the  Commission's 
Safety  Goal  Policy."  and  SECY-91-262, 
"Resolution  of  Selected  Technical  and 
Severe  Accident  Issues  for  Evolutionary 
Ught  Water  Reactor  (LWR)  Detignt." 

Oral  statements  may  ba  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
conaultanta,  and  staff.  Persons  desiring* 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  ia  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminaiy 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  kiformatlon  regarding  topici 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Dean  Houston 
(telephone  301/492-0521)  between  7-.30 
aJB.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 


the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  November  a.  19B1. 
Gaiy  R.  Qulttachrelbar, 

Chief,  Nuclear  Reacton  Branch, 

(FR  Doc.  ei-28224  Fikd  11-2^«1;  848  am] 


Event  Reporting  System*  (10  CFR 
60.72  and  50.73):  Clartflcation  of  NRC 
Systems  and  QuideBnaa  for  Reporttng 
Avallabnity  of  Draft  Report  Extension 
of  Comment  Psriod 

AOaNCV:  Nuclear  Regulatory 
Commission. 

actnm:  Notice  of  availability:  Extension 
of  comment  period. 


r.  On  October  7. 1991,  (56  FR 
50606),  the  Nuclear  Regulatory 
ConuniaaioQ  (NRC)  announced  the 
availability  for  public  comment  of  draft 
report,  NUREG-1022.  Revision  1,  "Event 
Reporting  Systems— 10  CFR  50.72  and 
Sa73:  Clarification  of  NRC  Systems  and 
Guidelines  for  Reporting."  The  comment 
period  for  this  report  was  to  have 
expired  on  December  6, 1991,  The 
Nuclear  Management  and  Resources 
Council  (NUMARC)  has  requested  an 
extension  of  the  comment  period  to  Uie 
end  of  January  1992.  In  view  of  the 
importance  of  the  proposed  NUREG  and 
the  amount  of  time  that  the  NUMARC 
suggests  is  required  to  provide 
meaningful  comments  on  behalf  of  Its 
member  utilities,  the  NRC  has  decided 
to  extend  the  comment  period  to 
January  31, 1992. 

DATit:  The  comment  period  has  been 
extended  and  now  expires  on  January 
31, 1992.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  before  this  date. 
AODMsaaa:  Send  written  comments  or 
suggestions  to  David  L  Meyer,  Chief. 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publication  Services,  Offlce  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  coRunents  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower  Level), 
Washington,  DC  20555. 
ran  nmmmn  imtowmatiow  contact 
John  L  Crooks,  Chief,  Data  Management 
Section,  Trends  and  Patterns  Analysis 
Branch,  Division  of  Safety  Programs, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop 


MNBB  9112,  Washington.  DC  20555. 
Telephone  30l/49a-<42S. 

Dated  at  Bethesda.  Maryland,  this  ISth  day 
of  November,  1901. 

For  the  Nudesr  Regulatory  Commission. 
Patrick  W.  Baranowsky. 
Acting  Director.  Division  of  Safety  Program*, 
Off  ice  for  Analysis  and  Evaluation  of 
Operational  Data. 

(FR  Doc.  01-28220  FUad  11-23-81: 845  am) 


(DoeketNa  80-941] 

DetroH  Edison  Co.;  FERMI-2,  laauanea 
of  Amandmant  To  Fadiity  Operating 
Ucenaa 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  Issued 
Amendment  No.  76  to  Facility  Operating 
License  No.  NPF-43  issued  to  Detroit 
Edison  Company,  which  revised  the 
Technical  Specifications  for  operation  of 
Farmi  -2.  located  in  Monroe  County. 
Michigan. 

The  amendment  Is  effective  as  of  the 
date  of  issuance. 

'Hie  amendment  revised  the  Technical 
Specification  (TS]  allowing  routine 
surveillance  testing  of  the  Reactor 
Water  Qeanup  System  (RWCS)  without 
necessitating  removal  of  the  RWCS  from 
service. 

The  application  for  the  amendment 
complies  with  the  standards  and 
reqidrements  of  the  Atomic  Energy  Act 
of  1964.  as  amended  (the  Act),  and  the 
Commisaion's  rules  and  regulations.  The 
Commission  has  made  appropriate 
flndings  as  required  by  the.  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
June  2a  1989  (54  FR  26866).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
.  amendment  dated  December  22. 1968.  (2) 
Amendment  Na  76-  to  License  No. 
NPF-43,  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
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Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW..  and  at  the 
Monroe  County  Library  System  3700 
South  Luster  Road.  Monroe,  Michigan 
48161.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Director,  Division  of  Reactor 
Projects  UI/IV/V. 

Dated  at  Rockville.  Maryland  this  19th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  SUng.  Sr., 

Project  Manager.  Project  Directorate  lll-l. 
Division  of  Reactor  Projects— UI/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  91-28219  Filed  11-22-91: 8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNWy; 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Working  Croups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  which  have 
been  scheduled  and  meetings  which 
have  been  postponed  or  canceled  since 
the  last  list  of  proposed  meetings  was 
published  October  25, 1991  (56  FR 
55354).  Those  meetings  which  are 
defmitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
full  Committee  and  ACNW  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  December  1991  ACRS  and 
ACNW  full  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  Executive  Director  of 
the  Committees  (telephone:  301/492- 


4600  (recording)  or  301/492-7288.  Attn: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  p.m..  eastern  time. 

ACRS  Subcommittee  Meetings 

Joint  Computers  in  Nuclear  Power 
Plant  Operations/Advanced  Pressurized 
Water  Reactors,  December  3-4. 1991. 
Bethesda.  MD.  The  Subcommittees  will 
hear  presentations  by  Westinghouse 
and  ABB  Combustion  Engineering 
regarding  their  digital  computer 
experiences  in  nuclear  power  plants. 

Regional  Programs,  December  5. 1991, 
NRC  Region  V  Office.  Walnut  Creek, 
CA — Postponed. 

Safety  Philosophy,  Technology  and 
Criteria,  December  5. 1991.  Bethesda, 
MD.  The  Subcommittee  will  discuss 
SECY-Bl-270.  "Interim  Guidance  on 
Staff  Implementation  of  the 
Commissions  Safety  Goal  Policy."  and 
SECY-91-262.  "Resolution  of  Selected 
Technical  and  Severe  Accident  Issues 
for  Evolutionary  Light  Water  Reactor 
(LWR)  Designs." 

Extreme  External  Phenomena, 
December  10, 1991,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  proposed 
revisions  to  10  CFR  part  100,  appendix 
A.  "Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants," 

Improved  Light  Water  Reactors, 
December  11, 1991.  Bethesda.  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  pertaining  to  the 
EPRI's  Requirements  Document  for  the 
Evolutionary  Designs  and  recommended 
course  of  action  on  adhering  to  10  CFR 
part  52. 

Reliability  Assurance,  December  10, 

1991.  Bethesda,  MD,  1  p.m. — Postponed. 
Joint  Safety  Philosophy,  Technology 

and  Criteria/Severe  Accidents/ 
Regulatory  Policies  and  Practices, 
January  7-8. 1992.  Bethesda.  MD.  The 
Subcommittees  will  discuss  a  number  of 
interrelated  proposed  NRC  staff  position 
papers  as  follows:  (1)  Proposed 
Definition  of  a  Large  Release  for  Safety 
Goal  Policy  Implementation.  (2) 
Proposed  Revision  to  TID-14844  to 
Update  Source  Term,  (3)  Proposed 
Revision  to  10  CFR  part  100,  Decoupling 
Siting  from  Design,  and  (4)  Site 
Characteristics  to  be  Used  in  Part  100 
Revision  and  Large  Release 
Determination. 
Safety  Research  Program,  January  14, 

1992.  Bethesda.  MD.  The  Subcommittee 
will  hold  a  round-table  discussion  on  the 
scope,  nature  and  approach  of  a 
proposed  Committee  report  on  the  NRC- 
RES  safety  research  program. 

Auxiliary  and  Secondary  Systems, 
January  22, 1992  (tentative).  1  p.m., 
Bethesda,  MD.  The  Subcommittee  will 
discuss  the  proposed  resolution  of 
Generic  Issue  106,  "Piping  and  Use  of 


Highly  Combustible  Gases  in  Vital 
Areas." 

Advanced  Boiling  Water  Reactors, 
January  23-24, 1992,  Bethesda,  MD.  The 
Subcommittee  will  review  SECY-91-294 
and  SECY-01-309,  addressing  two  Draft 
Safety  Evaluation  Reports  (DSERs) 
related  to  different  chapters  of  the  GE/ 
Standard  Safety  Analysis  Report 
(SSAR)  for  the  ABWR  design,  and  other 
related  issues. 

Joint  Mechanical  Components/ 
Auxiliary  and  Secondary  Systems, 
February  19, 1992.  Bethesda.  MD 
(tentative).  The  Subcommittees  will 
review  the  status  of  the  industry  check 
valve  and  motor-operated  valve  (MOV) 
operability  programs,  and  the  status  of 
Generic  Issue-57.  "Effects  of  Fire 
Protection  System  Actuation  of  Safety 
Related  Equipment." 

Advanced  Boiling  Water  Reactors, 
February  20-21, 1992.  Bethesda.  MD.  The 
Subcommittee  will  review  SECY-ei-320 
and  SECY-91-355.  addressing  two 
DSERs  related  to  different  chapters  of 
the  GE/SSAR  for  the  ABWR  design,  and 
other  related  issues. 

Joint  Plant  Operations/Probabilistic 
Risk  Assessment,  Date  to  be  determined 
(December/January),  Bethesda,  MD.  The 
Subcommittees  will  continue  the  review 
of  the  NRC  staffs  program  to  address 
the  issue  of  risk  from  low  power/ 
shutdown  operations  of  nuclear  power 
plants. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (late  January). 
Bethesda,  MD.  The  Subcommittee  will 
review  the  NRC  staffs  SECY  Paper 
describing  plans  for  development  of 
proposed  test  facilities  to  address  safety 
issues  pertaining  to  the  thermal 
hydraulic  design  parameters  for  the 
Westinghouse  AP-600  passive  nuclear 
plant  design. 

Advanced  Reactor  Designs,  Date  and 
location  to  be  determined  (January).  The 
Subcommittee  will  visit  the  ORNL 
facility  and  will  discuss  the  testing 
program  and  experiments  for  the 
MHTGR  design. 

Joint  Individual  Plant  Examinations/ 
Severe  Accidents,  Date  to  be 
determined  (January/February), 
Bethesda,  MD.  The  Subcommittee  will 
discuss  the  status  of  the  IPE  program 
and  the  development  of  Severe  Accident 
Management  Guidelines. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(February).  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  ABB  CE  System  80+  CESSAR  for 
Design  Certification.  Subject  material 
being  proposed  for  discussion  includes 
consideration  of  safeguard  systems  and 
USIs/GSIs. 
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Thermal  Hydraulic  Phenomena.  Date 
to  be  determined  (Winter,  tentative). 
Bethesda,  MD.  The  Subcommittee  will 
continue  its  review  of  the  NRC  staff 
program  to  address  the  issue  of 
interfacing  systems  LOCAs. 

Joint  Thermal  Hydraulic  Phenomena/ 
Core  Performance,  Date  to  be 
determined  (April,  tentative)  Bethesda. 
'  MD.  The  Subcommittee  will  continue  the 
review  of  the  issues  pertaining  to  BWR 
core  power  stability. 

Reliability  Assurance,  Date  and 
location  to  be  determined,  Bethesda, 
MD.  The  Subcommittee  will  discuss 
with  the  NRC  staff  and  the  industry, 
research  and  other  matters  regarding 
nuclear  power  plant  aging  phenomena. 
'  Regional  Programs.  Date  to  be 
determined.  NRC  Region  V  Office, 
Walnut  Creek,  CA.  The  Subcommittee 
will  discuss  the  activities  of  the  NRC 
Region  V  Office. 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined,  Bethesda,  Kfl}.  The 
■  Subcommittee  will  review  the  status  of 
the  application  of  the  Code  Scaling, 
Applicability,  and  Uncertainty  (CSAU) 
Evaluation  Methodology  to  a  small- 
break  LOCA  calculation  for  a  SAW 
plant. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Los  Alamos,  NM.  The 
Subcommittee  will  review  the 
documentation  associated  with  the 
TRAC-PF1/M0D2  code  version. 

Structural  Engineering,  Date  to  be 
determined,  Bethesda,  MD.  The 
Subcommittee  will  discuss  with  the  NRC 
staff  and  the  industry  the  status  of 
Contaiimient  Structural  Integrity 
programs,  including  foreign  programs. 

Joint  Materials  and  Metallurgy/ 
Maintenance  Practice  and  Procedures. 
Date  to  be  determined.  Bethesda,  MD. 
The  Subcommittees  will  discuss  Risk- 
Based  Inspection  Guidelines. 

ACRS  Fun  Committee  Meetings 

saoth  ACRS  Meeting,  December  12-14, 
1991.  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

A.  Diesel  Generator  Reliability — 
Review  and  report  on  proposed 
amendment  to  the  NRC  Station  Blackout 
rule  regarding  resolution  of  Generic 
Issue  B-56,  "Diesel  Generator 
Reliability."  Representatives  of  the  NRC 
staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

B.  Key  Technical  Issues  for  Fijture 
Nuclear  Power  Plant  Designs 
(tentative) — Discussion  of  action  plans 
for  proposed  resolution  of  a  selected  set 
of  key  technical  issues  for  future  nuclear 
power  plant  designs  that  are  in  need  of 
early  resolution. 

C.  Resolution  of  Selected  TechnJcal 
and  Severe  Accident  Issues  for 


Evolutionary  Light  Water  Reactor 
(LWR)  Designs  (SECY~91-262)— Review 
and  report  on  the  matters  discussed  in 
SECY-ei-262.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

D.  Interim  Guidance  on  Staff 
Implementation  of  the  Commission's 
Safety  Goal  Policy  (SECY-91-270)— 
Review  and  report  on  the  matters 
discussed  in  this  SECY  paper. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

E.  Role  of  Personnel  and  Advanced 
Control  Rooms  in  Future  Nuclear  Power 
Plants  (SECY-91-272)-J(e\iew  and 
report  on  the  matters  discussed  in  this 
SECY  paper.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

F.  Standard  Technical 
Specifications — Brieflng  by 
representatives  of  the  NRC  staff 
regarding  the  status  of  the  program  to 
develop  standard  technical 
specifications  for  miclear  power  plants. 

G.  Design  Acceptance  Criteria  for 
Certification  of  Standardized  Nuclear 
Power  Plants— BiieRagJtevlevf  and 
report  as  appropriate  on  the  NRC  staff 
evaluation  of  the  use  of  Design 
Acceptance  Criteria  in  the  certification 
and  combined  licenses  for  standardized 
nuclear  power  plants  per  10  CFR  part  S2, 
Early  Site  Permits;  Standard  Design 
Certifications;  and  Combined  licenses 
for  Nuclear  Power  Plants. 

H.  Meeting  with  NRC 
Commissioners — ^Discussion  of  items  of 
mutual  interest  including  the  status  of 
proposed  ACRS  action  regarding  key 
technical  issues  for  future  nuclear  power 
plants. 

*L  ACRS  Subcommittee  Activities 
(Open/Closed)— ^epoTis  and 
discussions  regarding  the  status  of 
designated  subcommittee  activities 
including:  review  of  proposed  best 
estimate  ECCS  evaluation  models  for  3- 
and  4-loop  Westinghouse  plants, 
Westinghouse  and  Combustion 
Engineering  experience  with  the  use  of 
digital  computers  in  nuclear  power 
plants,  and  a  report  by  the  ACRS  Ad- 
Hoc  Subcommittee  on  Key  Tedmical 
Issues.  Portions  of  tiiese  sessions  may 
be  closed  to  discass  Proprietary 
Infonnation  related  to  diese  matters. 

J.  Resolution  of  ACRS  Comments/ 
Recommendations — Discussion  of 
proposed  NRC  resolution  of  the  ACRS 
comments  and  recommendations  made 
in  recent  Committee  reports  regarding 
reactor  safety  matters  inchiding 
proposed  implementation  of  the  results 
of  the  NRC  regulatory  impact  survey 
and  the  consistent  use  of  probabilistic 
risk  assessment  in  the  regulatory 


process.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 

K.  Future  Committee  Activities — 
Discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

•L  Administrative  Matters  (Open/ 
Closed) — Election  of  Committee  officers 
for  CY 1992.  A  discussion  of 
administrative  matters  related  to  the 
nomination  and  selection  of  new 
Committee  members.  Portions  of  this 
session  will  be  closed  as  necessary  to 
discuss  information  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

M.  Organizational  Factors  Research — 
Briefing  Dy  and  discusaion  with 
representatives  of  the  NRC  staff  regarding  the 
status  of  the  NRC  stafTt  research  programs 
on  organizational  factors. 

N.  Control  of  Nuclear  Power  Plant 
Switchyard  Activities  (tentative) — 
Discussion  of  proposed  ACRS  actions/ 
comments  regarding  the  impact  of 
licensee  control  of  switchyard  activities 
on  the  initiation  and/or  course  of 
nuclear  power  plant  transients  and 
incidents. 

O.  Misoellaneout — Discuss  matters 
and  specific  issues  that  were  not 
completed  during  previous  meetings  as 
time  and  availability  of  information 
permit 

3188t  ACRS  Meeting,  January  ft-lt 
1992.  Bethesda.  MD— Agenda  to  be 
announced. 

3a2nd  ACRS  Meeting,  February  6-8, 
1992.  Bethesda,  MD— Agenda  to  be 
aimoonced. 

ACNW  FuU  Committee  and  WoiUng 
Group  Meetings 

ACNW  Working  Group  on  Concerns 
Related  to  Seismic  and  Faulting 
Investigations  for  Characterization  of 
an  HLWSite,  December  17, 1991, 
Bethesda,  MD.  The  Working  Group  will 
hear  the  current  thinking  by  DOB,  the 
State  of  Nevada,  American  Society  of 
Civil  Engineers,  and  other  interested 
parties  regarding  seismic  and  faulting 
investigations  of  a  high-level  waste  site. 

38th  ACNW  Meeting.  December  18- 
19, 1991,  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  Review  the  Staff  Technical  Position 
on  the  Identification  of  Fault 
Displacement  and  Seismic  Hazards  at  a 
Geologic  Repository. 

B.  Discuss  the  results  of  a  Working 
Group  meeting  on  concerns  related  to 
Faulting  and  Seismic  Investigations  of  a 
proposed  HLW  repository  site. 

C.  Discuss  items  of  mutual  interest 
with  the  Commission. 

*D  Election  of  Conunittee  officers  for 
CY  1992  (Qosed).  This  session  will  be 
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closed  as  necessary  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

E.  Consider  revision  to  NUREG-120a 
Standard  Review  Plan  for  LLW  Facility. 

F.  Consider  revisions  to  10  CFR  part 
61. 

G.  Comment  on  a  number  of  issues  in 
the  field  of  low-level  waste  disposal 
including:  steps  to  decrease  low-level 
radioactive  waste  production,  reporting 
mishaps  in  handling  the  management  of 
low-level  wastes  and  protection  of 
groundwater  from  low-level  radioactive 
waste  effluents. 

H.  Develop  a  response  to  Chairman 
Selin  on  a  systems  analysis  approach  to 
the  storage  of  spent  fuel. 

I.  Prepare  a  program  plan  for  the  next 
four  months. 

J.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

ACNW  Working  Group  on  the  Impact 
of  Long-Range  Climate  Change  in  the 
Area  of  the  Southern  Basin  and  Range, 
January  15, 1992,  Bethesda,  MD.  The 
Working  Group  will  review  potential 
long-range  cliniatc  changes  and  their 
impact  on  performance  assessments  for 
a  proposed  high-level  waste  repository. 

39th  ACNW  Meeting.  January  lft-17. 
199Z  Bethesda,  MD — Agenda  to  be 
announced. 

40th  ACNW  Meeting,  February  20-21. 
1992.  Bethesda,  MD— Agenda  to  be 
announced. 

ACNW  Working  Croup  on  Methods 
for  Assessing  Natural  Resources  at  a 
Proposed  High-Level  Waste  Repository 
Site,  Date  to  be  determined,  Bethesda, 
MD.  The  Working  Group  will  discuss 
methodologies  for  the  assessment  of  the 
potential  for  natural  resources  at  the 
proposed  high-level  waste  repository 
site  at  Yucca  Mountain.  The  relationship 
between  such  resources  and  the 
potential  for  human  intrusion  will  be 
emphasized. 

ACNW  Working  Group  on  Residual 
Contamination  Clean-up  Criteria,  Date 
to  be  determined.  Bethesda.  MD.  The 
Working  Group  will  review,  discuss  and 
make  recommendations  regarding  the 
clean-up  criteria  levels  for  unrestricted 
use  of  contaminated  sites  that  are  or 
have  been  under  NRC/AEC  license. 

Dated:  December  19. 1991. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  91-28221  Filed  11-22-^:  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Extreme 
External  Pt)enomena;  {Meeting 

The  ACRS  Subcommittee  on  Extreme 
External  Phenomena  will  hold  a  meeting 
on  December  10, 1991,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance.  The  agenda  for  the 
subject  meeting  shall  be  as  follows: 
Tuesday.  December  10. 1991—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  the 
proposed  revisions  to  10  CFR  part  100, 
appendix  A,  "Seismic  and  Geologic 
Siting  Criteria  for  Nuclear  Power 
Plants." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  nuclear  industry,  their  respective 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Dean  Houston  {telephone 
301/492-9521)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  November  18, 1991. 
Gary  R.  Quittschreiber, 
Chief  Nuclear  Reactors  Branch. 
|FR  Doc.  91-28222  Filed  11-22-ei:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Prtvileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

November  19, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  there  under 
for  unlisted  trading  privileges  in  the 
following  securities: 

Acme-Cleveland  Corp.  (Holding  Co.) 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7559) 
Amphenol  Corp. 
Class  A  Common  Stock.  $0,001  Par  Value 
(File  No.  7-7560) 
Argentina  Fund.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7561) 
Bet  Public  Ltd. 
American  Depository  Receipts,  Class  A 
Common  Stock,  $0.02  Par  Value  (File  No. 
7-7562) 
East- West  Europe  Fund,  Inc. 
Common  Stock,  SO.OOl  Par  Value  (File  No. 
7-7563) 
Enron  Corp. 
Common  Stock.  $10.00  Par  Value  (File  No. 
7-7564)  , 

General  Physics  Corp.  ' 

Common  Stock.  $0,025  Par  Value  (File  No. 
7-7565) 
German  Smaller  Co's.  Fund.  Inc. 
Common  Stock.  $0,001  Par  Value  (File  No. 
7-7566) 
Health  Care  &  Retirement  Corp. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7567) 
InterCapital  Quality  Municipal  Investment 
Trust 
Common  Shares  of  Beneficial  Interest. 
$0.01  Par  Value  (File  No.  7-7568) 
jenny  Craig.  Inc. 
Common  Stock,  $0,001  Par  Value  (File  No. 
7-7569) 
Latin  American  Equity  Fund,  Inc. 
Common  Stock,  $0,001  Par  Value  (File  No. 
7-7570) 
Morgan  Stanley  Emerging  Markets  Fund.  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7571) 
PHMCorp. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7572) 
Presley  Companies 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7573) 
Scherer  R.P.  Corp. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7574) 
ShopKo  Stores.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7575) 
Tiphook  Pic 
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American  Oepoaitonr  Sharet  (Repreaentii^ 
the  Riglit  to  Receive  4  Ordinary  Shmm  of 
10  P  Each)  (File  Na  7-7570) 
Wamaoo  Graap,  Inc. 
Class  A  Common  Stock.  $0.01  Par  Value 
(File  No.  7-7577) 
Advanced  Magnetics,  inc. 
Common  Slock.  $ajn  Par  Value  (Fde  Na  7- 
7578) 
Greyhound  Lines,  Inc 
Common  Stodi.  $am  Par  Value  (File  Na  7- 
7579) 
Partners  Preferred  Yield,  Inc. 
Common  Stock,  Series  A  SOJOl  Par  Value 
(File  No.  7-7580) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  11, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  Uiat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  appUcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz. 

Secretary. 

(FR  Doa  91-28264  Filed  11-22-91;  8:45  am] 
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[ReieaM  No.  34-29952;  File  Na  SR-OTC- 
91-16] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  f^nng  of 
Proposed  Rule  Change  Relating  to 
DTC's  Proposed  Deposit  and 
Withdrawal  at  Custodian  TDWACI 
Service 

Novemiier  16, 1991. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  17, 1991,  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (SR-DTC-91-16) 
and,  on  October  29, 1991,  amended  the 


proposed  rale  change  '  at  described  in 
Items  I,  D.  and  m  below.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rale 
change  from  interested  persons. 

L  Self-Regulatory  Organizatiaa's 
Stataawnt  of  theTenns  of  Sabslanoe  of 
the  Proposed  Role  Change 

The  proposed  rule  change  establishes 
a  Deposit  and  Withdrawal  at  Custodian 
( 'DWACJ  service  that  would 
supplement  DTC's  current  deposit  and 
withdrawal  procedures.  •  The  proposal 
would  provide  participanta  the 
opportunity  to  make  deposits  and 
withdrawals  directly  with  a  transfer 
agent  for  an  issue  evidenced  by  a 
balance  certificate  '  registered  in  the 
name  of  Cede  ft  Co.  and  held  for  DTC  by 
a  transfer  agent  ("DTC  Custodian"). 
Only  issues  eligible  undet-  DTCs  Fast 
Automated  Securities  Transfer  ("FAST") 
Program  *  and  certain  other  issues 
(including  U.S.  book-entry-only  ("BEO") 
issues  *  and  certain  limited  certificates 


*  The  anieiuliiiMil  reviaes  tke  form  of  agreement 
that  transfer  agenti  must  »ign  to  t>e  able  to  u»e  the 
DWAC  tervlce  for  lecuritiet  iaauei  that  are  eligible 
fordepoait  at  DTC  Second  tite  amendment  revise* 
DTC's  procedura*  to  clarify  that  a  custodian  in  the 
DWAC  service  must  either  accept  or  reject  DWAC 
deposit  and  withdrawal  instructions  from  DTC 
participants  on  the  same  day  those  instructions  are 
received.  Letter  from  Patricia  H.  Trainor.  Aaaodate 
Counsel.  DTC  to  Ester  Saversoa  Jr.,  Esq.,  Branch 
Chief,  Ilivision  of  Market  Regulation.  Conunission 
(October  19, 1991). 

*  DWAC  does  not  replace  current  DTC  deposit 
and  withdrawal  services  but  supplements  sucb 
service*.  Therefore,  participants  may  continoe  to 
deposit  and  withdraw  securities  at  DTC  under 
existing  DTC  rules  and  procedures. 

*  A  balance  certificate  ia  beld  in  the  caatody  of 
and  is  maintained  by  a  DTC  Custodian  and 
represents  the  balance  of  securities  held  in  the 
name  of  Cede  A  (Ilo.  The  total  number  of  shares  or 
units  represented  by  a  balance  certificate  increase* 
and  decreaaes  dally  based  upon  th*  amount  of 
depoaited  or  withdrawn  secuhtie*. 

«  Under  DTC's  FAST  (Fast  Automated  SecuritiM 
Transfer)  program,  bistead  securities  being  on 
deposit  at  DTC,  DTC  leaves  securities  in  the 
custody  of  transfer  agents  in  the  form  of  balance 
certificate*  registered  in  the  name  of  Cede  a  Co., 
DTCs  nominee  name  (Securities  Exchange  Act 
Release  No.  13342  (March  16, 1977),  42  FR  14792). 
Typically  FAST  transfer  agents  are  banks.  In  cases 
where  a  non-bank  FAST  transfer  agent  participates 
in  DWAC,  the  FAST  procedures  governing  non- 
bank  FAST  transfer  agents  apply  and  the  balance 
certificate  in  the  custody  of  such  transfer  agent 
would  not  evidence  the  entire  Cede  S  Co.  position 
but  must  be  itanitad  to  a  minority  of  the  quantity  of 
securities  registered  in  the  name  of  Cede  t  Co. 

*  BEO  sacuritiea  are  certificated  securities  that 
are  evidenced  by  one  balance  certificate  registered 
in  the  name  of  Cede  and  Co.  Beneficial  ownen 
generally  cannot  obtain  negotiable  certifkale* 
evidencing  their  ownervhip  interest*. 


issues  •)  are  eligible  for  DTCs  DWAC 
service.  Participants  may  initiate  a 
DWAC  deposit  or  withdirawal  request 
using  DTCa  Participant  Terminal 
System.* 

To  use  DWAC  for  deposits  or 
withdrawals  of  securities,  participantt 
must  determine  whether  tlie  appropriate 
DTC  Custodian  partidpatea  in  the 
DWAC  system  and  what  its 
requirements  are  with  respect  to 
deposits  and  withdrawals  of  DWAC 
eligible  securities.  To  fediitete  this 
determination,  DTC  will  maintain  a 
current  list  of  partidpating  DTC 
Custodians  and  provide  the  same  to 
pariicipants  on  a  regular  basis.  A 
participant,  however,  should  contact  the 
DTC  Custodian  regarding  the 
custodian's  procedures  for  the 
acceptance  of  a  DWAC  deposit  or 
withdrawal,  inducting  any  fee  charged 
by  the  DTC  Custodian,  prior  to 
submitting  a  DWAC  deposit  or 
withdrawal  in  order  to  minimize  the 
possibility  of  such  deposit  or 
withdrawal  being  rejected. 

To  use  DWAC  to  make  a  deposit  of 
securities  certificates,  the  partidpant 
notifies  DTC  over  PTS  that  it  has 
delivered  or  is  deUvering  such  securities 
to  the  DTC  Custodian  for  deposit  to  the 
partidpant's  DTC  account.  For  non- 
certificated  deposits,  the  partidpant 
notifies  DTC  that  a  deposit  has  been  or 
will  shortly  be  made  into  DTCs  account 
at  the  DTC  Custodian  on  behalf  of  the 
DTC  participant.  DTC  would  then  make 
this  dejxisit  information  available  to  the 
DTC  Custodian  over  PTS.  The  DTC 
Custodian  has  until  6:30  p.m.  that  day  to 
either  approve  or  disapprove  the  deposit 
by  acknowledging  to  DTC  the 
acceptance  or  rejection  of  the  deposit 
through  PTS.*  If  die  DTC  Custodian 


*  An  example  of  a  limited  certificate  Issue  is 
where  part  of  a  global  iasu*  is  represented  in  the 
U.S.  by  one  certificate  in  the  cuitody  of  a  DTC 
custodian  and  the  remainder  is  e>'idenced  by  one  or 
more  other  certificates  located  elsewhere.  For  a 
comprehensive  list  of  categoriea  of  DWAC  eligible 
securities,  see  Letter  from  Patricia  H.  Trainor, 
Associate  Counsel,  DTC  to  Eater  Ssverscn  Jr., 
Branch  Chief,  Division  of  Market  Regulation, 
Commission  (September  II,  1991).         ^ 

*  PTS  is  DTC's  electronic  system  that  anabie* 
DTC  and  its  participants  to  communicate.  Securitie* 
Exchange  Act  Release  No.  20519  (Deoeml>er  30, 
1984).  49  FR  966. 

■  According  to  DWAC  procedure*,  if  the  DTC 
Custodian  fails  to  set  on  an  instruction  by  the  end 
of  the  day.  the  instruction  would  be  dropped  and 
the  partidpant  must  resubmit  the  Instruction  over 
PTS  the  next  business  day  to  allow  the  custodiaa  to 
act  on  the  instruction.  The  failure  of  a  DTX: 
Custodian  to  act  on  an  instruction  by  the  end  of  the 
day  Is  deemed  to  l>e  s  re>ected  transfer  and  would 
l>e  handled  accordingly.  Obviously,  the  DTC 
Custodian  may  not  debit  or  credit  DTCs  aoooont  to 
reflect  such  instruction.  See  supra  note  1. 
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accepts  the  deposit,  it  would  effect  a 
transfer  of  ownership  that  results  in  an 
increase  in  DTC's  account  on  the 
issuer's  books  and  the  balance 
certificate  held  for  DTC.*  Once  notified 
of  the  acceptance  of  the  deposit  by  the 
DTC  Custodian,  DTC  would  credit  the 
participant's  account  by  the  amount 
deposited  and  contemporaneously 
increase  DTC's  record  of  securities  on 
the  balance  certificate  held  by  the  DTC 
Custodian. 

To  use  DWAC  for  a  withdrawal  of 
securities,  the  participant  would  instruct 
DTC  through  PTS  to  withdraw  the 
securities  from  its  account.  After  DTC 
receives  the  instruction  from  a 
participant,  DTC  checks  the 
participant's  account  to  determine 
whether  the  participant  has  a  sufficient 
quantity  of  securities  required  for  such  a 
withdrawal.  If  so.  DTC  would  debit  the 
participant's  account  for  subject 
securities  and  credit  an  internal  DTC 
account  to  reflect  a  pending  withdrawal. 
DTC  would  forward  the  withdrawal 
instruction  through  PTS  to  the 
appropriate  DTC  Custodian.  The  DTC 
Custodian  has  until  6:30  p.m.  that  day  to 
either  approve  or  disapprove  the 
withdrawal  by  acknowledging  to  DTC 
the  acceptance  or  rejection  of  the 
withdrawal  instruction  through  PTS.*" 
By  approving  the  withdrawal,  the  DTC 
Custodian  acknowledges  that  it  has 
completed  the  withdrawal  request  and 
has  decreased  the  amount  of  securities 
held  for  DTC  as  evidenced  by  the 
balance  certificate."  Once  accepted  by 
the  DTC  Custodian.  DTC  would  make 
the  appropriate  entries  on  its  records 
and  notify  the  participant  that  DTC  has 
debited  the  participant's  DTC  account 
and  that  the  DTC  Custodian,  in  its 
capacity  as  transfer  agent,  has  received 
the  instructions  to  credit  securities  to 
another  account.  If  the  issue  is 
certificated,  the  participant  may  collect 
its  certificates  from  the  DTC  Custodian: 
otherwise,  the  participant  may  obtain  a 
confirmation  of  position  from  the 
transfer  agent. 

DTC  proposes  to  charge  participants 
initiating  DWAC  deposits  and 
withdrawals  $0.62  for  each  deposit  and 
withdrawal. 


*  A  DTC  Custodian  wishing  tb  participate  in  the 
DWAC  program  indicate*  in  an  agreement  that  it 
underalands  the  effect  of  an  approval  of  a  DWAC 
instruction  prior  to  having  the  DWAC  function 
added  to  it*  PTS  terminal.  Id. 

"See supra  notes. 

* '  See  supra  note  9. 


U.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Set 
forth  in  sections  (A).  (B).  and  (C)  below 
are  summaries  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Ocganization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  has  three 
main  purposes.  The  first  is  to  eliminate 
urmecessary  creation,  cancellation,  and 
movement  of  securities  certificates.  The 
second  is  to  facilitate  and  further 
automate  transfers  of  BEO  or  limited 
certificate  securities  between  DTC  and 
other  custodians'  accounting  systems. 
The  third  is  to  increase  the  extent  to 
which  PTS  can  be  used  for 
communications  between  DTC  its 
participants,  and  DTC  Custodians  when 
the  number  of  securities  evidenced  by 
the  balance  certificate  (in  the  DTC 
Custodian's  custody)  is  reduced  or 
increased. 

The  proposed  rule  change  also  would 
supplement  current  physical  deposit  and 
withdrawal  procedures  and  will  replace 
current  procedures  for  Direct  Transfer 
Agent  Deposit  ("DTAD")  and  for 
Certificate  on  Demand  Exceptional 
Instruction  ("CODX"). 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act,  as  amended,  and 
the  rules  and  regulations  thereunder 
because  it  facilitates  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  by  reducing  the 
need  for  manual  handling  of  certificates 
and  fosters  cooperation  and 
coordination  between  DTC  and  other 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Letters  received  in  1968  and  1989  from 
The  Securities  Transfer  Association,  Inc. 
and  from  DTC  participants  Smith 
Barney  and  U.S.  Trust  prompted  DTC  to 
include  a  proposal  for  a  service  similar 
to  DWAC  in  its  1989  Program  Agenda. 
In  response  to  the  rule  filing.  DTC 
received  two  comment  letters  from  U.S. 
Trust  and  Investors  Fiduciary  Trust 
Company.  The  comment  letters  and 
DTC's  responses  are  included  in  DTC's 
filing. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  DTC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  ^rw.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-91-16  and  should  be  submitted  by 
December  16, 1991. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margant  H.  McFariand. 

Deputy  Secretary. 

|FR  Doc  91-28258  Filed  11-22-01;  8:45  am] 

MUMQ  coot  MW-ei-M 

inalsssrf  No.  34-29958;  Na  8R-M8E-91-101 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Stock  Exdiange,  Inc.  Relating  to  a 
Pilot  Program  for  Stopped  Orders  in 
Minimum  Variation  Markets 

November  18. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(1),  notice  is  hereby 
given  that  on  May  30, 1991,  the  Midwest 
Stock  Exchange,  Inc.  ("MSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
June  7, 1991,  the  MSE  amended  the 
proposed  rule  change  to  request  that  the 
Commission  approve  the  proposal  as  a 
one  year  pilot  program.'  On  November 
7, 1991,  the  MSE  submitted  a  second 
amendment  to  the  Commission  to  clarify 
the  operation  of  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  an  addition  to 
its  Interpretations  and  Policies  under 
Article  XX,  Rule  37  (Guaranteed 
Execution  System).  The  proposed 
interpretation  and  policy  statement 
explains  what  the  Exchange's  procedure 
will  be  regarding  the  execution  of 
"stopped"  orders  in  minimum  variation 
markets  (generally  Vfeth).  The  text  of  the 
proposed  rule  change  is  as  follows: 

Additions  are  italicized.  Deletions 
[bracketed]. 

Article  XX,  Rule  37  is  amended  as 
follows: 

Guaranteed  Execution  System 

Rule  37.  No  change  in  text. 

1.  through  5.  No  change  in  text. 

6.  Since  executions  are  guaranteed  on 
the  basis  of  the  best  bid  or  o^ering,  the 


■  See  letter  from  Daniel  |.  Uberti.  Associate 
Counsel.  MSE  to  Mary  Revell.  Branch  Chief, 
Commission,  dated  |une  8, 1991. 

*  See  letter  from  Daniel  I.  LibertI,  Associate 
Counsel.  MSE  to  Mary  Revell,  Branch  Chief, 
Commission,  dated  November  6, 1991. 


order  may  be  executed  out  of  the 
primary  market  range  for  the  day  but  in 
a  Dual  Trading  System  issue  a  ttop  must 
be  granted  if  requested. 

7.  No  change  in  text. 

*  *  *  Interpretations  and  Policies: 

.01  No  change  in  text 

JOZ  No  change  in  text 

.03  With  regard  to  paragraph  6  of  this 
Rule,  in  the  case  of  a  minimum 
variation  market,  a  stopped  sell  order 
will  not  be  filled  until  a  transactions 
takes  place  at  the  bid  price  or  lower  or 
the  displayed  MSE  share  volume  at  the 
offering  has  been  exhausted.  A  stopped 
buy  order  will  not  be  filled  until  a 
transaction  takes  place  at  the  offering 
price  or  higher  or  the  displayed  MSE 
share  volume  at  the  bid  has  been 
exhausted.  Notwithstanding  the 
foregoing,  all  orders  stopped  pursuant  to 
this  Interpretation  and  Policy  .03  shall 
be  executed  by  the  end  of  the  trading 
day  on  which  such  order  was  stopped  at 
no  worse  than  the  stopped  price. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  for  the  rule  change  is  to 
establish  a  procedure  regarding  the 
execution  of  "stopped"  market  orders  in 
minimum  variation  markets  (usually  an 
V^th  spread  market).  Exchange  Rules 
now  require  specialists  to  grant  stops  if 
an  out  of  range  '  execution  will  result 
regardless  of  the  spread.*  The  Exchange 
also  has  a  policy  regarding  the 
execution  of  stopped  market  orders 
generally.  However,  the  Exchange 
believes  it  is  necessary  to  establish  a 
separate  policy  for  executing  stopped 
market  orders  when  there  is  a  minimum 
variation  market. 


The  Exchange's  current  policy 
regarding  the  execution  of  stopped 
orders  is  to  execute  them  after  the  next 
primary  market  sale  on  a  "next  no 
better"  basis.'  In  a  minimum  variation 
market  this  policy  frequently  causes  the 
anomalous  result  of  requiring  the 
execution  of  all  pre-existing  orders  even 
if  those  orders  are  not  otherwise  entitled 
to  be  filled.* 

The  Exchange's  proposed  policy  will 
prevent  unintended  results  by  requiring 
the  execution  of  stopped  market  orders 
in  minimum  variation  markets  after  a 
transaction  takes  place  on  the  primary 
market  at  the  stopped  price  or  higher,  or 
after  the  applicable  MSE  share  volume 
is  exhausted.  In  no  event  will  a  stopped 
order  be  executed  at  a  price  inferior  to 
the  stop  price.''  Moreover,  the  proposed 
policy  will  require  that  all  orders 
stopped  pursuant  to  the  policy  be 
executed  by  the  end  of  the  trading  day 
on  which  the  order  was  stopped  at  no 
worse  than  the  stopped  price.  The 
proposed  policy  will  continue  to  benefit 
customers  because  they  might  receive  a 
better  price  than  the  stop  price,  yet  it 
also  protects  MSE  specialists  by 
eliminating  their  exposure  to  executing 
potentially  large  amounts  of  pre-existing 
bids  or  offers  when  such  executions 


*  "Out  of  range"  means  either  higher  or  lower 
than  the  range  in  which  the  security  traded  during  a 
particular  trading  day. 

*  See  Exchange  Rule  37  (Article  XX),  paragraph  6. 


*  "Next  no  twtter"  means  that  a  customer  who 
requests  a  stop  at  a  specific  price  won't  do  any 
worse  than  that  price  and  could  do  belter. 

*  For  example,  assume  the  market  in  ABC  stock  ia 
20-20^:  50  X  SO  with  Wth  being  out  of  range.  A 
customer  places  an  order  with  the  MSE  specialist  to 
by  100  shares  of  ABC  at  the  marliet  and  s  stop  is 
effected.  The  order  is  stopped  at  X%  and  the  MSE 
specialist  includes  the  order  in  hii  quote  by  bidding 
the  100  shares  at  20.  If  the  next  sale  on  the  primary 
market  is  for  100  shares  at  20.  current  Exchange 
policy  requires  the  specialist  to  execute  the  stopped 
market  order  at  20.  However,  because  the  stopped 
market  order  does  not  have  time  or  price  priority,  Ita 
execution  trigger*  the  requirement  for  the  MSE 
specialist  to  execute  all  pre-existing  bids  (in  this 
case  S.OOO  shares)  based  on  the  Exchange's  rules  of 
priority  and  precedence.  This  is  so  even  though  the 
pre-existing  bids  were  not  otherwise  entitled  to  be 
filled.  See  MSE  Rule  IS  (Article  XX). 

In  the  above  example.  Exchange  Rule  37  (Article 
XX)  require*  the  MSE  specialist  to  Till  orders  at  the 
limit  price  only  if  such  orders  would  have  t>een 
filled  had  they  t>een  transmitted  to  the  primary 
market.  Therefore,  the  100  share  print  at  20  in  the 
primary  market  would  cause  at  most  100  of  the  S,000 
share  limit  order  to  be  filled  on  the  MSE.  However, 
t>ecause  the  Exchange's  current  policy  regarding 
stopped  order*  requires  the  100  share  stopped 
market  order  to  be  filled,  all  pre-existing  bids  at  the 
same  price  must  also  be  filled  in  accordance  with 
Exchange  Rule  16  (Article  XX). 

*  Exchange  Rule  28  (Ariicle  XX)  states:  An 
agreement  by  a  member  or  member  organization  to 
"stop"  securities  at  a  specified  price  shall  constitute 
a  guarantee  of  the  purchase  or  sale  by  him  or  it  of 
the  securities  st  the  price  or  its  equivalent  in  the 
amount  specified. 

If  an  order  is  executed  at  a  less  favorable  price 
than  that  agreed  upon,  the  member  or  member 
organization  which  agreed  to  slop  the  securities 
shall  be  liable  for  an  adjustment  of  the  difference 
between  the  two  prices. 
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wouid  otherwise  not  be  required  under 
Exchange  rules. 

The  proposed  rule  change  la 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  {ust 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  Self-Reguhtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  FYom 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Ending  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solidtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  ^fW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rale  change  that  are  Tiled 
with  the  commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  File  No.  SR- 
M^-91-10  and  should  be  submitted  by 
December  16, 1991. 


For  the  (^onuniMion.  I>y  the  CNvision  of 
Market  Regulation,  pursuant  to  delegalad 
authority. 

Margaret  H.  McFariM^ 

Deputy  Secretary. 

IFR  Doc  91-282S9  Filed  11-22-01:  8:45  am) 
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Self-ltogulatory  OrganizatkMts; 
Midwest  Stock  Exchange,  Inc^ 
Application  for  UnUstad  Trading 
Privilagas  In  an  Over-tha-Countar 
Issue  and  to  Withdraw  UnHstad 
Trading  PrivHagas  In  an  Ovar-tha- 
Counter  Isaua 

Novemtier  18, 1991. 

On  November  6, 1991,  the  Midwest 
Stocl(  Exchange,  Inc.  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(n(l)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  security,  /.e..  a 
security  not  registered  under  section 
12(b)  of  the  Act 


FieNa 


7-7503. 


WatartwuM  Invastor  Sorv- 
loas.  Inc.  Conwnon  Stodc 
$J0\  pvwakw. 


The  above-referenced  Issue  is  being 
applied  for  as  an  expansion  of  the 
exchange's  program  in  which  OTC 
securities  are  being  traded  pursuant  to 
the  granting  of  UTP. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4]  of  the 
Act  on  the  following  issue: 


AaMon-Tale  Corp. 
Comnoo  Stock:  $.01  par 


The  Exchange  requests  that  Ashton-Tate 
Corp.  be  removed  from  the  program  due 
to  its  acquisition  by  Borland 
International  Inc. 

Conunents 

Interested  persons  are  Invited  to 
submit  on  or  before  December  9, 1991, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested 
grant  of  UTP  would  be  consistent  with 
section  12(f)(2),  which  requires  that  In 
considering  an  application  for  extension 


of  UTP  bi  an  OTC  security,  the 
Commission  consider,  among  other 
matters,  the  public  trading  activity  in 
such  security,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  security, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  be«i  made  toward  the  development 
of  a  national  market  system. 

For  the  ComraiMioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFailaad, 
Deputy  Secretary. 

[PR  Doc.  91-28265  Filed  11-22-01: 6:45  am} 
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Satf-Regulatory  Organizations; 
AppUcationa  for  Unllated  Trading 
Privliagea  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

November  19, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  arul  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  theretmder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Ampheitol  Corporation 
Class  A  Common  Stock.  lOOl  Par 
Value  (Tile  No.  7-7556) 
St  Paul  Companies,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-7557) 
Wabash  National  Corporation 
Conunon  Stock,  $.01  Par  Value  (File 
No.  7-7558) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  11, 1901, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applicatloiL  Persons  desiring  to  make 
written  comments  should  Hie  tiiree 
copies  thereof  %vith  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  appUcation  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenaitce  of  fair 
and  orderiy  markets  and  the  protection  : 
of  investors. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katx, 

Secretary. 

[PR  Doc.  91-28266  Filed  11-22-91;  8:45  am) 
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(Ratoasa  Na  34-2M5S;  File  Na  SR-NYSE- 
91-38] 

Self-Regulatory  Organlzatlona;  HIIng 
of  Propoaed  Rule  Change  by  New  York 
Stock  Exchange,  Inc. 

November  18, 1991. 

In  the  matter  of  Adding  Exchange  Rules 
704.  705,  780.10(b),  80A  (c)  and  (d).  and  116.30 
to  the  List  of  Exchange  Rule  Violations  and 
Fines  tJnder  Rule  476A  and  Amending  Minor 
Rule  Violation  Enforcement  and  Reporting 
Plan. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  6, 1991.  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  would  revise  the  "List 
of  Exchange  Rule  Violations  and  Fines 
Applicable  Thereto  Pursuant  to  Rule 
476A"  ("List")  for  imposition  of  fines  for 
minor  violations  of  NYSE  rules  and/or 
policies  by  adding  to  the  List  certain 
Exchange  rules  pertaining  to  options 
and  two  rules  pertaining  to  equities: 
Rule  704  which  concerns  position  limits; 
Rule  705  which  concerns  exercise  limits; 
Rule  780.10(b)  which  requires  the 
delivery  of  an  "exercise  advice"  to  the 
Exchange  for  exercises  of  a  certain  size; 
Rule  80A,  paragraphs  (c)  and  (d),  which 
impose  tick  requirements  on  certain 
orders  on  days  when  the  Dow  Jones 
Industrial  Average  '  has  moved  up  or 
down  50  points  from  the  previous  close; 
and  Rule  116.30  which  contains 
restrictions  on  the  specialist's  stopping 
stock.*  The  Exchange  believes  it  is 


appropriate  to  make  the  failure  to 
comply  with  the  provisions  of  the  above- 
named  rules  subject  to  the  possible 
imposition  of  a  fine  under  NYSE  Rule 
476A  procedures.' 

n,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Self-regulatory  prganization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Rule  476A  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules.* 

The  purpose  of  the  NYSE  Rule  476A 
procedure  is  to  provide  for  a  response  to 
a  rule  violation  when  a  meaningful 
sanction  is  appropriate,  but  when 
Initiation  of  a  disciplinary  proceeding 
imder  NYSE  Rule  476  is  not  suitable, 
because  such  a  proceeding  would  be 
more  costly  and  time-consuming  than 
would  be  warranted  given  the  minor 
nature  of  the  violation.  Rule  476A 
provides  for  an  appropriate  response  to 
minor  violations  of  certain  Exchange 


'  "Dow  |ones  Industrial  Average"  is  a  service 
mark  of  Dow  Jones  •  Co..  Inc. 

*  The  NYSE  has  also  requested  approval,  under 
Rule  19d-l(c)|2).  17  CFR  240.19d-l(c)|2).  to  amend 
Its  Rule  19d-l  minor  rule  violation  enforcement  and 
reporting  plan  ("Plan")  to  include  the  foregoing 
Exchange  rules.  See  letter  from  James  E.  Buck, 
Senior  Vice  President  and  Secretary,  NYSE,  to 


Howard  Kramer,  Assistant  Director.  Division  of 
Market  Regulation,  Commission,  dated  November  S, 
1091.  The  Commission  approved  the  Plan,  embodied 
in  NYSE  Rule  476A,  in  Securities  Exchange  Act 
Release  No.  22415  (September  17.  ISSS)  SO  FR  38600, 
relieving  the  NYSE  of  the  current  r«porting 
requirements  imposed  under  section  19(d)|1).  The 
Commission  notes  Ihst  Rule  476A  fines  in  excess  of 
$2,500  are  not  considered  assessed  pursuant  to  the 
Plan  and,  accordingly,  must  t>e  reported  under 
section  19(dJ(l). 

*  NYSE  Rule  47eA  provides  that  the  Exchange 
may  designate  certain  rules  violations  as  minor  and 
issue  a  citation  with  a  corresponding  fine,  not  to 
exceed  S5.000,  to  certain  persons  for  an  infraction  of 
the  delineated  rules.  The  penalized  party  may  either 
accept  the  citation  or  seek  a  full  disciplinary 
hearing.  In  addition,  the  Exchange  has  the  option  of 
instituting  a  full  disciplinary  hearing  for  any 
violation  of  rules  included  on  the  Rule  47eA  Ust. 

*  A  list  of  the  NYSE  rules  subject  to  Exchange 
Rule  47aA  procedures  is  contained  under 
Supplementary  Material  to  NYSE  Rule  47aA  and  is 
available  from  the  Commission  and  the  NYSE. 


rules  while  preserving  the  due  process 
rights  of  the  party  accused  through 
specified,  required  procedures.  The  List 
of  rules  which  are  eligible  for  Rule  476A 
procedures  specifies  those  rule 
violations  which  may  be  the  subject  of 
fines  under  the  rule  and  also  includes  a 
schedule  of  fines. 

In  SR-NYSE-84-27,  which  initially  set 
forth  the  provisions  and  procedures  of 
NYSE  Rule  476A,  the  Exchange 
indicated  it  would  amend  the  List  of 
rules  from  time  to  time,  as  it  considered 
appropriate,  in  order  to  phase-in  the 
implementation  of  Rule  476A  as 
experience  with  it  was  gained.*  The 
Exchange's  regulatory  divisions  have 
amended  the  list  since  its  initial 
implementation  to  include  either 
existing  rules  of  newly  approved  ones, 
which  are  appropriate  for  inclusion  in 
this  particular  disciplinary  process  when 
violations  occur.* 

The  Exchange  is  presently  seeking 
approval  to  add  certain  Exchange  rules 
pertaining  to  options  to  the  List  of  rules 
subject  to  possible  imposition  of  fines 
under  NYSE  Rule  476A  procedures. 
These  rules  are:  Rule  704  which  imposes 
position  limits  for  options;  Rule  705 
which  imposes  exercise  limits  for 
options;  and  Rule  780.10(b)  which 
requires  the  delivery  of  an  "exercise 
advice"  to  the  Exchange  for  exercises  of 
a  certain  size. 

In  addition,  the  Exchange  is  seeking 
approval  to  add  Exchange  Rules  80A  (c) 
and  (d)  and  116.30  to  the  List  of  rules 
subject  to  possible  imposition  of  fines 
under  Rule  476A  procedures.  Rules  80A 
imposes  tick  requirements  on  certain 
order  on  days  when  the  Dow  Jones 
Industrial  Average  has  moved  50  points 
from  the  previous  close.  Rule  116.30 
contains  restrictions  on  a  specialist's 
ability  to  stop  stock. 

The  purpose  of  the  proposed  change 
to  NYSE  Rule  476A  is  to  facilitate  the 
Exchange's  ability  to  induce  compliance 
with  all  aspects  of  the  above-named 
rules. 


*  See  Securities  Exchange  Act  Release  Na  21688 
(January  25. 1985).  SO  PR  S02S. 

*  See  Securities  Exchange  Act  Releases  No.  22490 
(October  2. 1965).  SO  FR  41064  (order  granting 
sccelerated  approval  to  File  No  SR-NYSE-85-30); 
No.  23104  (April  n.  1986),  51  FR  13307  (approving 
file  No.  SR-NYSE-86-12);  No.  24985  (October  t. 
1987),  52  FR  41643  (approving  File  No.  SR-NYSE-SO- 
21):  No.  25763  (May  27, 1988).  53  FR  20925 
(approving  File  No.  RY-NYSE-87-lO):  No.  27702 
(February  12. 1990).  55  FR  6139  (approving  pilot  of  S 
rules  until  October  5. 1990.  File  No.  SR-NYSE-00- 
04):  No.  27878  (April  4,  1990).  55  FR  13345  (approving 
File  No.  SR-NYSE-89-M1;  No.  28003  (May  &  1990). 
5S  FR  200O4  (approving  File  No  SR-NYSE-9(M)9); 
No.  28505  (October  2.  1990).  55  FR  41288 
(permanently  approving  File  No  SR-NYSE-90-04); 
No.  28986  (March  21. 1991).  56  FR  12967  (approving 
nie  No.  SR-NYSE-01-04). 
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The  Exchange  believes  failure  to 
.  comply  with  the  requirements  of  these 
rules  should  be  addressed  with  an 
appropriate  sanction  and  seeks 
Commission  approval  to  add  violations 
of  these  requirements  to  the  NYSE  Rule 
476A  List 

2.  Statutory  Basis 

The  proposed  rule  change  will 
advance  the  objectives  of  section  6(b)(6) 
of  the  Act  in  that  it  will  provide  a 
procedure  whereby  member 
organizations  can  be  "appropriately 
disciplined"  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate.  The 
proposed  rule  change  provides  a  fair 
procedure  for  imposing  such  sanctions, 
in  accordance  with  the  requirements  of 
sections  6(b)(7)  and  6(d)(1)  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designated  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20S49.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statement  with  respect  to  the 
proposed  rule  change  that  are  filed  with 


the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-ei-38  and  should  be  submitted  by 
December  16, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Msfgaret  H.  McFariand. 
Deputy  Secretary. 
(FR  Doc.  91-28260  Filed  11-22-61:  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Excfuuige,  Inc. 

November  19, 1901. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Abiomed.  Inc. 
Common  Stock.  %sn.  Par  Value  (File  Na  7- 
7536) 
B«t  Holdings.  Ina 
Class  A  Common  Stock.  102  Par  Value 
(File  No.  7-7537) 
Exploration  Company  of  Louisiana 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
7538) 
CML  Croup,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
7539) 
Damon  Corporation 
Common  Stock.  $.01  Par  Value  (Fik  Na  7- 
7540) 
Delta  Woodalde  Industry,  Inc. 
Common  Slock.  $.01  Par  Value  (File  No.  7- 
7541) 
Enterra  Corp. 
Common  Stock.  tiXC  Par  Value  (File  Na  7- 
7542) 
Exel  Limited 
Ordinary  Shares,  $.01  Par  Value  (File  Na 
7-7543) 
First  Financial  Management  Cofp. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
7644) 
Gayiocd  Entertainment  Ca 
Commoa  Stock.  tOi  Par  Value  (File  Na  7- 
7545) 
Global  Natural  Reaources.  inc. 


Common  Stock.  $liW  Par  Value  (File  No.  7- 
7546) 
Illinois  Central  Corp. 
Common  Stock,  $.001  Par  Value  (File  Na  7- 
7547) 
National  City  Corp. 
Common  Stock,  $4.00  Par  Value  (File  No.  7- 
7548) 
Preferred  Health  Care 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7549) 
Sensormatic  Electronics  Corp. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
7550) 
American  Health  Properties 
Common  Stock,  101  Par  Value  (File  No.  7- 
7551) 
Meditrutt 
Shares  of  Beneficial  Interest  No  Par  Value 
(File  No.  7-7562). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
systenL 

Interested  persons  are  invited  to 
submit  on  or  before  December  11. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportiuiity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
(onatfaan  G.  Kats, 
Secretary. 

(FR  Doc  91-28287  Filed  11-22-01: 8:45  am) 
BHAMO  cooc  sete-evw 


(Retoese  Na  34-29950;  International  Series 
Na  345;  FM  Na  8R-P8E-91-2S] 

SeH-Regulatory  Organiatlons;  FINng 
of  Proposed  Rule  Cttange  by  the 
Pacific  Stock  Exchange«  Inc  Relating 
to  the  Uethig  of  Warrants  Baaed  on 
ttie  Europe-AuetraHa-Far  East 
("EAFEl  Index 

November  18, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"!. 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  October  22. 1991,  the 
Pacific  Stock  Exchange,  Ina  ('TSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
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("Commission")  the  proposed  rule 
change  as  described  in  Hems  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  F>ersons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  PSE  Rule  3.2 
(Index  Warrants)  warrants  based  on  the 
Europe-Australia-Far-East  ("EAFE") 
Index  that  Morgan  Stanley  Capital 
international  ("MSCl")  owns,  calculates 
and  disseminates.  The  EAFE  Index 
currently  consists  of  1.068  of  the  most 
highly  capitalized  and  actively-traded 
stocks  on  stock  exchanges  located  in 
Australia.  Japan  and  16  other  countries 
throughout  Europe  and  the  Far  East. 

The  text  of  the  proposed  rule  Is 
available  at  the  Office  of  the  Secretary, 
PSE,  and  at  the  Com.Tiission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basb  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Conimission.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  It  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  Rule  3.2  (Index  Warrants)  the 
PSE  may  approve  for  listing  index 
warrants  based  on  established  foreign 
and  domestic  indexes.  The  PSE  is 
proposing  to  list  index  warrants  based 
on  the  EAFE  Index,  an  internationally- 
recognized,  capitalization-weighted, 
broad-based  index  representing  the 
performance  of  an  unmanaged  portfolio 
of  stocks  listed  for  trading  on  stock 
markets  in  Europe.  Australia  and  the  Far 
East  As  of  March  31. 1991,  the  Index 


consisted  of  1.068  stocks  traded  on  slock 
exchanges  located  in  18  countries.'  The 
Index  has  been  calculated  since 
January,  1970. 

MSCI  currently  disseminates  the 
E.AFE  Index  throu^out  the  United 
States  and  other  parts  of  the  worid  by 
assorted  publications  and  market  data 
vendors.  MSCI  owns  the  EAFE  Index 
and  is  responsible  for  calculating  and 
maintaining  the  Index.  It  monitors 
corporate  developments  relating  to  the 
Index's  component  stocks  and  makes 
determinations  as  to  additions  to  and 
deletions  from  the  EAFE  Index.  MSCI 
has  arranged  to  have  an  independent 
third  party,  The  Economist,  review  its 
recommendations  for  additions  and 
deletions  in  order  to  confirm  that  those 
recommendations  conform  to  the  stated 
methodology. 

EAFE  Index  warrant  issues  will 
conform  to  the  listing  guidelines  under 
PSE  Rule  3.2  which  provide  that  (1)  the 
issuer  shall  have  assets  in  excess  of 
$100,000,000  and  otherwise  substantially 
exceed  the  Exchange's  size  and  eamii\gs 
requirements;  (2)  the  term  of  the 
warrants  shall  be  for  a  period  of  at  least 
one  year  from  the  date  of  issuance;  and 
(3)  the  minimum  public  distribution  of 
such  issues  shall  be  1,000,000  warrants 
together  with  a  minimum  of  400  public 
holders,  and  have  a  minimum  aggregate 
market  value  of  $4,000,000. 

EAFE  index  warrants  will  be  direct 
obligations  of  their  issuer  subject  to 
cash-settlement  during  their  term,  and 
either  exercisable  throughout  their  life 
[i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  [i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  EAFE  Index  settlement  price 
has  declined  below  a  pre-stated  strike 
price.  Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  EAFE  Index  settlement  price 
has  increased  above  the  pre-stated 
strike  price.  If  "out-of-the-money"  at  the 
time  of  expiration,  the  warrants  would 
expire  worthless. 

The  PSE  has  adopted  suitability 
standards  applicable  to 
recommendations  to  customers  of  index 
warrants  and  transactions  In  customer 


accounts.  Rule  9.18(c)  applies  the 
options  suitability  standard  to 
recommendations  regarding  index 
warrants,  and  recommends  that  index 
warrants  be  sold  only  to  options- 
approved  accounts.  Rule  9.19(c)(2) 
requires  a  Senior  Registered  Options 
Principal  or  a  Registered  Options 
I^incipal  to  approve  and  initial  a 
discretionary  order  in  index  warrants  on 
the  day  the  order  is  entered.  In  addition, 
the  Exchange,  prior  to  the 
commencement  of  trading,  will 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  warrants  on  the  EAFE 
Index. 

In  the  approval  order  establishing  a 
regulatory  framework  for  index 
warrants  listed  on  the  PSE*  the 
Commission  noted  that  with  respect  to 
foreign  index  warrants,  there  should  be 
an  adequate  mechanism  for  sharing 
surveillance  information  with  respect  to 
the  index's  component  stocks.  In  this 
regard,  the  PSE  has  entered  into 
information  sharing  agreements  with  the 
regulatory  authorities  of  a  number  of 
constituent  coimtries  and  is  seeking  to 
enter  into  such  agreements  with  the 
regulatory  authorities  of  other 
constituent  countries  to  provide  for  the 
sharing  of  necessary  information 
between  the  Exchange  and  those 
authorities  to  fulfill  their  respective 
regulatory  responsibilities. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  e(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  section  6(bK5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organitation'$ 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  Impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization't 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Receired  From 


•  n.e  weiRhltnft  of  (tw  EAFE  IndM  by  oouittry  it 
at  fuUowK  (1)  AustraUa  [1MI%Y.  (21  Austria  (0i4r»|: 
(31  BeigiiMD  (l.IBM):  (4)  Oenmaric  (a7S%):  (S)  PtaUnd 
(040%!:  (»)  Prance  (S.42«):  (7)  C«rBMy  (S.8»»)i  (8) 


Hong  Kong  (1.64%):  (»)  Italy  (Z38K|i  (10)  lapan 
(SO.66%);  (11)  Nvdiwtaada  {lJa%Y  (It)  Nm*  ZMiand 
(aiSKI:  (IS)  Norwajr  (OMX):  (14)  8ti«a»afc/ 
Malaysia  (unx);  (IS)  Spain  {vmfkHi  (IS)  SwMlaa 
[\.7n]:  (17)  Switzariand  (3.22%);  and  (IS)  United 
KInjidom  (17.38*). 


*  Secufiliet  BaehangB  Act 
(April  18.  1990).  SS  FR  19690. 
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Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  with  respect  to 
the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
O>ininis8ion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  oflice  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFartaod, 

Deputy  Secretary. 

[FR  Doc.  91-28261  Filed  11-22-91;  8:45  am] 
HLUNO  COOe  M10-01-M 


(RetoM*  Na  34-29951;  International  Swles 
RetoaM  No.  345;  Rl«  No.  SR-PSE-91-261 

SeH-Regulatory  Organizations;  HIing 
of  Proposed  Rule  Change  by  the 
Pacific  Stocic  Exchange,  Inc.  Relating 
to  Listing  of  Index  Warrants  Based  on 
the  Financial  Times-Stocic  Exchange 
Eurotracli  100  index 
November  1M991. 

Pursuant  to  section  19(b](l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  October  22. 1991,  the 
Pacific  Stock  Exchange,  inc.  ("PSE"  or 
"Exchange")  filed  wiUi  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Conuniesion  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  approve  for 
listing  and  trading  under  PSE  Rule  3.2 
index  warrants  based  on  the  Financial 
Times-Stock  Exchange  Eurotrack  100 
Index  ("Eurotrack  100  Index"  or 
"Index"),  an  index  that  represents  100  of 
the  most  highly  capitalized  and  actively 
traded  stocks  of  non-British  European 
issuers  traded  on  the  London  Stock 
Exchange  ("LSE"). 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  PSE  Rule  3.2  (Warrants),  the 
Exchange  may  list  index  warrants  based 
on  established  foreign  and  domestic 
indices,  the  PSE  is  now  proposing  to  list 
index  warrants  based  on  the  Eurotrack 
100  Index,  an  internationally  recognized, 
capitalization-weighted  stock  index 


representing  100  of  the  most  highly 
capitalized  and  actively  traded  stocks  of 
non-British  European  issuers  traded  on 
the  LSE.  The  Eurotrack  100  Index 
currently  is  calculated  and  published  in 
Deutschemarks  each  minute  from  9:45 
a.m.  to  3:30  p.m.  (London  Time)  and  is 
currently  disseminated  in  the  Untied 
States  by  the  LSE  and  by  market  data 
vendors.' 

The  LSE  is  responsible  for  calculating 
and  maintaining  the  Index.  The 
Financial  Times  monitors  corporate 
developments  relating  to  the  component 
stocks  of  the  Index  and  licenses  the  use 
of  its  name  to  the  LSE  for  the  purposes 
of  the  Index.  In  addition  to  the  LSE  and 
the  Financial  Times,  an  "index  working 
committee"  was  formed  to  assist  with 
the  design  and  development  of  the 
Index. 

The  PSE  represents  that  such  Index 
warrant  issues  will  conform  to  the 
listing  guidelines  under  PSE  Rule  3.2, 
which  provide  that  (1)  the  issuer  shall 
have  assets  in  excess  of  $100,000,000 
and  otherwise  substantially  exceed  the 
Exchange's  size  and  earnings 
requirements;  (2)  the  term  of  the 
warrants  shall  be  for  a  period  of  at  least 
one  year  from  the  date  of  issuance;  and 
(3)  the  minimum  public  distribution  of 
such  issues  shall  be  1,000,000  warrants 
together  with  a  minimum  of  400  public 
holders,  and  the  warrants  shall  have  an 
aggregate  market  value  of  $4,000,000. 

FT-SE  Eurotrack  100  warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash-settlement  during  their  term,  and 
either  exercisable  throughout  their  life 
(i.e.,  American  style)  or  excisable  only 
on  their  expiration  date  [i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Eurotrack  100  has  declined 
below  a  prestated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structiu^d  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Eurotrack  100  has  increased 
above  the  pre-stated  cash  settlement 
value.  If  "out-of-the-money"  at  the  time 
of  expiration,  the  warrants  would  expire 
worthless. 

The  PSE  has  adopted  suitability 
standards  applicable  to 
recommendations  to  customers  of  index 
warrants  and  transactions  in  customer 


■  For  ■  mora  complete  deecription  of  lh« 
Eurotrack  lOa  tee  the  proposal  by  the  Chicago 
Board  Optioni  Exchange  to  trade  option*  on  the 
Eurotrack  lOa  Securitiea  Exchange  Act  Release  Na 
2804S  (April  4. 1981).  SS  FR  14S53. 
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accounts.  Specifically.  Exchange  Rule 
9.1B(c)  applies  the  options  suitability 
standard  to  recommendations  reganling 
Index  warrants.  The  Exchange  also 
recommends  that  Index  warrants  be 
•old  only  to  options-approved  accounts. 
In  addition.  Exchange  Rule  9.18(c) 
requires  a  Senior  Registered  Options 
Principal  or  a  Registered  Options 
Principal  to  approve  and  initial  a 
discretionary  order  in  Index  warrants  on 
the  day  the  order  is  entered.  Finally,  the 
PSE.  prior  to  the  commencement  of 
trading  in  Eurotrack  100  Index  warrants. 
will  distribute  a  circular  to  its 
membership  calling  attention  to  specific 
risks  associated  with  warrants  on  the 
Eurotrack  100  Index. 

The  Exchange  has  entered  Into  an 
agreement  with  The  Securitiea  and 
Futures  Authority,  Ltd.  ("SFA")  that 
provides  for  the  sharing  of  necessary 
information  between  the  Exchange  and 
SFA  to  fulfill  their  respective  regulatory 
responsibilities. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  ivith 
the  requirements  of  the  Act,  and.  in 
particular,  section  6(b)(5),  as  the  rules 
governing  warrants  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  OrganizaUon'$ 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

C  Self-Regulatory  Organization '» 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
changes. 

m.  Date  of  Effectiveness  of  die 
Proposed  Rtde  Change  and  Timuig  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  tn  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fhiding  or  (il) 
as  to  which  the  self-regulatory 
organization  consents,  Uie  Conunisstoo 

(a)  By  order  afiprove  such  proposed 
rule  change,  or 


(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shouM  be  disapproved. 

IV.  SoUdUtioD  of  Commento 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing; 
Persons  making  written  submissions 
should  file  sbc  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW,. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  araenxlments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16, 1991. 

For  the  Commistion.  by  the  Division  of 
Market  Reguiatioo,  porsuanl  to  delegated 
authority. 

Margaret  H.  McFailand. 

Deputy  Secretary. 

(FR  Doc  91-28262  Rled  11-22-91: 6.-45  am] 


[Ratease  No.  34-29954;  Re  No.  Sn-PSE- 
91-371 

SeW-RegulehKy  Organtntlone;  Filing 
■nd  Iminediele  EffecttvonoM  of 
Propoeed  Ru(e  Change  by  the  PacMo 
Stock  Exctiange,  Ine.  Relaling  to 
AdofMion  of  neglatretioo  Fees  for 
Registered  Representatives  and 
Registered  Options  Princlpele 

November  18, 1991. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
IS  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  October  28, 1991,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
••Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  is  described  as  Items  L  II  and  tQ 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
diange  fiom  interested  persons. 


L  Self-Regulatory  Organicatioo's 
SUteaaant  of  die  Tanas  of  Sobstanoe  of 
die  Proposed  Rule  Quags 

The  PSE  is  submitting  to  the 
Commission  a  rule  change  relating  to  the 
implementation  of  registration  fees  for 
Registered  Representatives  ("RR")  and 
Registered  Options  Principals  ("ROF*). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
SUtutofy  Basis  for,  die  Proposed  ihile 
Changs 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  Implement 
three  new  minimal  fees  that  will  be  paid 
by  member  organizations  to  maintain, 
apply  for.  and  transfer  RR  or  ROP 
registrations.'  First  the  new  fee  wiU  be 
$10in  per  year  to  maintain  an  RR  or 
ROP  registration.  Second,  the  fee  will  be 
$10.00  per  applicant  for  a  new  RR  or 
ROP  registration.  And  third,  there  will 
be  a  $10XtO  fee  for  transferring  an  RR  or 
ROP  registration.  These  fees  will  offset 
the  costs  related  to  the  Exchange's 
market  surveillance  programs  and 
routine  Designated  Examining  Authority 
("DEA")  activities,  as  well  as  die 
processing  of  registrations.  The 
Exchange  has  no  other  regulatory 
oversight  fee  to  offset  the  costs  of  these 
programs  and  activities.  The  PSE  notes 
that  these  fees  are  similar  to  ones 
imposed  by  the  New  York  Stock 
Exchange  ("NYSE").  National 
Association  of  Securities  Dealers, 
American  Stock  Exchange,  and  Chicago 
Board  Options  Exchange  for  RRs  and 
ROPs.  For  example,  die  NYSE  diarges 
the  following  fees  for  RRs  and  ROPs:  (1) 
$46.00  to  maintain  an  RR  or  ROP 
registration;  (2)  $85.00  per  applicant  for 
a  new  RR  or  ROP;  and  (3)  $43.00  for  an 
RR  or  ROP  ti-ansfer. 


■  UtM  aad  ROf*  m  required  to  rtgMer  with  and 
b*  appovad  Ity  Ito  Exckange  pwauaAt  lo  PSe  RtiJM 
9M»M>d9Jf. 
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2.  Statutory  Basis 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(4]  in 
particular  in  that  the  proposal  provides 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  charges 
among  the  Exchange's  members  and 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the        _ 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  '50  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-37  and  should  be  submitted  by 
December  6, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maisarat  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc  91-28283  Filed  11-22-91;  8:45  am) 
HXMa  COM  SSIC-SI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
RequireiTMnts  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 


Seif-Regulatory  Organixations; 
Appllcatlona  for  UnUated  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PhiladelpMa  Stock  Exchange, 
Inc. 

November  la  1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Amphenol  Corporation 
Class  A  Common  Stock.  lOOl  Par  Value 
(File  No.  7-7553) 
Sean  Roebuck  ft  Co. 
Depositary  Shares,  $1  Par  Value  (File  No. 
7-7554) 
Total 
American  Depositary  Shares  (File  No.  7- 
7555) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  11. 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  fmds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kati. 
Secretary. 
[FR  Doc  91-28288  Filed  11-22-91:  8:45  am) 

MUJIM  COOC  SOIO-OI-M 


SUMMANV.  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  December  28. 1991.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COMIS:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  b«  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOn  FUKTMER  IMTOWIATJOII  CONTACT. 
Agency  Clearance  Officer  Cleo 

Verbillis,  Small  Business 

Administration,  409  3rd  Street.  SWm 

5th  Floor,  Washington,  DC  20416. 

Telephone:  (202)  205-6629. 
OMB  Reviewer  Gary  Waxman.  Office 

of  Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 

Washington.  DC  20503. 

TitJe:  7(1)  Client  Service  Report  and 
Verification  Form. 

Form  No.:  SBA  Forms  1538. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Minority 
Small  Businesses. 

Annual  Responses:  2,000. 

Annual  Burden:  187. 
Richard  Sadowski, 

Director.  Office  of  Administrative  Services. 
|FR  Doc  91-28231  Filed  11-22-91;  8:45  am] 
■ttxwa  cooc  sois-oi-ii 


DEPARTMENT  OF  STATE 

Office  Of  tt>e  Secretary 

(Pul>lie  Notice  1526] 

Extension  of  ttie  Restriction  on  the 
Use  of  the  United  States  Passport  for 
Travel  To,  In,  or  Through  Libya 

On  December  11, 1981,  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  order  11295  (31  FR  10603),  and 
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in  accordance  with  22  CFR  51.73(a)(3), 
the  use  of  the  United  States  passport  for 
travel  to,  in,  or  through  Libya  was 
restricted.  These  restrictions  have 
subsequently  been  extended  on 
November  29, 1982  (47  FR  54888), 
November  29, 1983  (48  FR  55529), 
November  29, 1984  (49  FR  47585). 
November  25, 1985  (50  FR  49809). 
December  9, 1986  (51  FR  44855). 
December  10, 1987  (52  FR  46876), 
December  8. 1988  (53  FR  49633), 
December  7. 1989  (54  FR  50568)  and 
November  30, 1990  (55  FR  49746).  These 
actions  were  required  by  the  unsettled 
relations  between  the  United  States  and 
the  Government  of  Libya  and  the  threats 
of  hostile  acts  against  Americans  in 
Ubya. 

"The  Government  of  Libya  still 
maintains  a  decidedly  anti-American 
stance  and  continues  to  emphasize  its 
willingness  to  direct  hostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  from  providing  routine  diplomatic 
protection  or  consular  assistance  to 
Americans  who  may  travel  to  Libya. 

In  light  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  area  "*  *  * 
where  there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travelers." 

Accordingly.  United  States  passports 
shall  remain  invalid  for  use  in  travel  to, 
in,  or  through  Libya  unless  specifically 
validated  for  such  travel  under  the 
authority  of  the  Secretary  of  State. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal  Register 
and  shall  expire  at  the  end  of  one  year 
unless  sooner  extended  or  revoked  by 
Public  Notice. 

Dated:  November  15. 1991. 
Lawrence  S.  Eagleburger. 

Acting  Secretary  of  State. 

[FR  Doc.  91-28225  Filed  11-22-91;  8:45  am) 

atLLMQ  COM  4710-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Privacy  Act  of  1974:  Systems  of 
Records;  Employee  Transportation 
Facilitation 

The  Department  of  Transportation 
(DOT)  herewith  publishes  a  notice 
relating  to  the  establishment  of  a  new 
system  of  records  maintained  in 
connection  with  ridesharing.  parking 
permit  application  files,  vanpool 
application  files,  and  transit  fare 
subsidies  within  the  Department  of 
Transportation.  The  establishment  of 
this  new  system  of  records  will  ensure 
better  management  and  control  of  data. 


and  will  delete  the  system  of  records 
DOT/OST  024.  Parking  Permit 
Application  Files  and  Vanpool 
Application  Files. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
system  for  Washington.  DC  to  Chief, 
Transportation  and  Parking  Section  (M- 
443.3),  Office  of  the  Secretary. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Comments  for  field  installations 
should  be  addressed  to  the  chief 
administrative  officer  at  each 
installation. 

Comments  to  be  considered  must  be 
received  by  December  18. 1991.  If  no 
comments  are  received,  the  proposed 
system  will  become  effective  on  the 
above-mentioned  date.  If  comments  are 
received,  the  comments  will  be 
considered  and  where  adopted,  the 
document  will  be  republished  with  the 
changes. 

Issued  in  Washington.  DC  November  18, 
1991. 

MeUssa  |.  Allen. 

Deputy  Assistant  Secretary  for 

Administration. 

DOT/AU-t 

8YSTEM  NAMC 

Employee  Transportation  Facilitation. 

SYSTEM  LOCATKMH: 

For  Washington  DC:  Department  of 
Transportation,  Office  of  the  Secretary 
(OST).  Parking  Management  Office,  M- 
443.3,  400  Seventh  Street,  SW.,  Room 
2217,  Washington.  DC  20590. 

SYSTEM  LOCATIONS: 

For  field  installations:  See  the  chief 
administrative  officer  at  each 
installation. 

CATBOOHIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

•  Holders  of  parking  permits  and 
members  of  carpools  and  vanpools. 

•  Applicants  for  ridesharing 
information. 

•  Recipients  of  match  letters  for 
Garpooling. 

•  Applicants  and  recipients  of  fare 
subsidies  issued  by  DOT. 

CATEOONIES  Of  RECOAOS  M  THE  SYSTEM: 

•  Records  of  holders  of  parking 
permits  and  records  of  carpool  and 
vanpool  members. 

•  Records  and  reports  of  status  of 
rideshare  applications. 

•  Copies  of  applications  and  match 
letters  received  by  rideshare  applicants. 

•  Applications  and  certifications  of 
fare  subsidy  recipients. 


•  Records  and  reports  of 
disbursements  to  fare  subsidy 
recipients. 

•  Information  on  local  public  mass 
transit  facilities  and  fare  subsidy 
programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUJOtm  CATEOORieS  OF 
USERS  ANO  THE  FUNROSES  OF  SUCH  USES: 

•  Carpool  listing  produced  for  use  in 
creating  or  enlarging  carpools  or 
vanpools. 

•  Used  for  production  of  listings  and 
reports. 

•  Used  for  administrative  purposes  by 
parking  management  and  fare  subsidy 
management. 

•  Used  for  periodic  review  or 
revalidation. 

•  Used  as  part  of  a  program  designed 
to  ensure  eligibility  for,  and  receipt  of, 
fare  subsidy. 

•  See  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURES  TO  CONSUMER  RSFORTINO  • 
AOENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
S52a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  (collecting  on  behalf  of  the  U.S. 
Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681a(f)) 
or  the  Federal  Claims  Collection  Act  of 
1982  (31  use.  3701(a)(3)). 

FOUCIES  AND  FRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSWM,  RETAHMNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  stored  in  hard  copy  or 
,  electronically,  depending  on  the  number 
of  entries  at  each  installation.  Storage  is 
at  the  geographic  location  of  the 
servicing  office. 

RSTRIEVASILrrV: 

Records  can  be  retrieved  by  name  or 
by  ZIP  code  of  residence. 

aAFEGUARDS: 

Except  for  carpool  listings,  access  is 
accorded  only  to  parking  and  fare 
subsidy  management  offices.  Printout  of 
carpool  listing  used  in  matching  program 
has  name,  agency,  DOT  permit  number, 
and  work  telephone  number  only  and  is 
available  upon  request. 

RETENTION  AND  DISFOSAL: 

•  Data  are  deleted  and  not  retained 
on  ADP  once  the  individual  leaves  the 
system  for  any  reason  (i.e..  is  no  longer 
on  the  ridesharing  listing,  is  no  longer  a 
member  of  a  carpool  or  vanpool,  or  no 
longer  receives  a  fare  subsidy). 

•  Record  copies  of  monthly  reports 
and  listings  are  retained  at  each 
installation,  headquarters  and  field,  for 
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three  yean,  forwarded  to  the  Federal 
Records  Center  for  two  more  years,  and 
then  destroyed. 

•  Consolidated  reports  of  all 
installations  are  retained  at 
headquarters  for  three  years,  forwarded 
to  the  Federal  Records  Center  for  two 
more  years,  and  then  destroyed. 

SYSTEM  HANAOCN  AND  AOOfWSS: 

For  Washington  DC;  Chief. 
Transportation  and  Parking  Section, 
M443A  U.S.  Department  of 
Transportation.  Office  of  the  Secretary. 
400  Seventh  Street.  SW..  Room  2217. 
Washington.  DC  20590. 

SYSTEM  MANAGERS  AND  ADDRESSES 

For  Field  installations:  See  the  chief 
administrative  officer  at  each 
installation. 

Notification  procedures:  Individual 
may  review  own  data  upon  presentation 
of  valid  DOT  ID  card.  For  Washington, 
D.C.  Headquarters  buildings,  see  System 
Manager.  For  field  installations,  see 
chief  administrative  officer  at  each 
installation. 

RECORO  ACCESS  MOCEDURES: 

Same  as  Notificatiun  Procedure. 

CONTESmn  RECORD  RROCEOURES: 

Same  as  Notification  Procedure. 

RECORD  SOURCE  CATEOORKS: 

Information  in  this  system  of  records 
is  obtained  h-om  applications  submitted 
by  individuals  for  parking  permits, 
carpool  and  vanpool  membership, 
ridesharing  information,  and  fare 
subsidies:  from  notiilcations  from  other 
Federal  agencies  in  the  program;  and 
from  periodic  certifications  and  reports 
regarding  fare  subsidies. 

Narrative  Statement  for  Department  of 
Transportation 

Office  of  the  Secretary 

The  Office  of  the  Secretary  of 
Transportation  (OST),  proposes  to 
establish  a  new  system  of  records. 
"Employee  Transportation  Facilitation" 
DOT/ALL-6  to  be  estabhshed  under  tiie 
Privacy  Act  of  1974.  This  system 
contains  information  on  individuals 
applying  for  ridesharing  information, 
parking  permits,  vanpool  permits,  and 
transit  fare  subsidies. 

The  purpose  of  this  notice  is  to 
establish  the  system  and  include,  as  a 
routine  use  of  the  information  contained 
in  the  system,  matching  of  applicants  for 
the  purpose  of  creating  or  adding  to 
carpools  and  vanpools  and  the 
distribution  of  information  concerning 
applications  by  individuals  to  other 
Federal  agencies  as  part  of  a  matching 
program  designed  to  expose  fraudulent 


applications.  Under  certain 
circumstances  the  release  of  this 
information  to  other  Federal  agendes 
will  create  a  valuable  deterrent  effect  on 
individuals  fraudulently  appearing  on 
more  than  one  carpool  or  vanpool 
application  and/or  requesting  a  fare 
subsidy.  This  will  give  Parkii^g 
Management  Offices  information  they 
need  to  help  prevent  carpool  and 
vanpool  permits  or  fare  subsidies  being 
issued  to  individuals  that  do  not  meet 
the  requirements. 

The  authority  to  maintain  this  system 
of  records  is  contained  in  Section  629, 
Treasury,  Postal  Service,  and  General 
Government  Appropriations  Act,  1991 
(Public  Law  101-509;  November  5. 1990). 

Most  of  the  information  in  the  system 
is  provided  voluntarily  by  individuals 
filling  out  applications  which  have  a 
Privacy  Act  Disclosure  printed  on  them. 
The  information  will  be  used  in 
accordance  with  the  stated  routine  uses 
and  will  not  unduly  impact  individual 
privacy  rights. 

Information  in  this  system  may  be 
processed  in  both  hard  copy  and 
computerized  environments.  A 
description  of  the  steps  taken  to 
safeguard  these  records  is  given  under 
the  appropriate  heading  in  the  attached 
copy  of  the  system  notice  for  the  system 
prepared  for  publication  in  the  Federal 
Register. 

The  purpose  of  this  report  is  to  comply 
with  OiPfice  of  Management  and  Budget 
Circular  A-130,  Appendix  1,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  dated 
December  12, 1985. 
[FR  Doc.  91-28206  Filed  11-22-81;  8:45  am] 
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KOrder  91-11-15)  Dockets  47504  and 
475051 

Applications  of  HCL  Aviation,  lnc„  d/ 
b/a  AV  Atlantic  For  Cartmcata 
Authority 

aqency:  Department  of  Transportation. 
action:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  orders  fmding  HCL  Aviation.  Inc. 
d/b/a  Av  AUantic  Gt.  willing,  and  able, 
and  awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
domestic  and  foreign  charter  air 
transportation  of  persons,  property,  and 
mail 

DATit:  Persons  %vi8liiQg  to  file 
objections  should  do  so  no  later  than 
November  30, 1991. 


:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
47504  and  47505  and  addressed  to  the 
Documentary  Services  Divisioa  (C-6S. 
room  4107),  MS,  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Washington.  D.C.  20500  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FIMTHCR  MraHMATION  CONTACTS 

Ms.  Delores  King.  Air  .Carrier  Fitness 

Division  {P-56,  room  6401),  U.S. 

Department  of  Transportation.  400 

Seventh  Street,  SW.,  Washington.  DC 

20590,  (202)366-2343. 

0 
Dated:  November  15. 1981. 

Jeffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and 
In  temationaJ  Affair*. 
[FR  Doc  91-28204  Filed  11-22-91;  8:45  am] 
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AviatkMi  Procaadinga;  Agraamanta 
FUad  During  tha  Waak  Ended 
Novambar  15, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  4783a 

Date  filed:  November  14, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  TC23/TC123  Reso/C  OlONN 
(amending  India-Germany  Cargo  Rate 
Structure). 

Proposed  Effective  Date:  December  1, 
1991. 

Phyllis  T.Kaylor, 

Chief  Documentary  Servicei  Division. 
(FR  Doc.  91-28202  Filed  11-22-91;  8:4S  am] 
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Notica  of  Appllcationa  for  Cartlflcatea 
of  Put)Wc  Convamanca  and  Wacaaalty 
and  Foraign  Air  Canriar  Parmita  FUad 
Undar  Subpart  Q  During  tha  Waak 
Ended  HoMwa^tt  15, 1991 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.].  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
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tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47835. 

Date  filed:  November  12. 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  10, 1991. 

Description:  Application  of  Cayman 
Airways  Limited,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations  applies  for  an  amendment 
of  its  foreign  air  carrier  permit  so  as  to 
authorize  CAL  to  serve  a  sixth  U.S. 
point,  Baltimore,  Maryland. 

Docket  Number  47840. 

Date  filed:  November  15, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  13, 1991. 

Description:  Application  of  Alaska 
Airlines,  Inc.,  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  requests  a  certificate  of 
public  convenience  and  necessity  to 
operate  scheduled  service  in  foreign  air 
transportation  for  passengers,  property 
and  mail  between  Anchorage,  Alaska, 
on  the  one  hand,  and  Vladivostok, 
U.S.S.R..  on  tiie  other  hand. 

Docket  Number  47842. 

Date  filed:  November  15, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  13. 1991. 

Description:  Application  of  Pegasus 
International  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q  of  the 
Regulations  for  issuance  of  a  Certificate 
of  Public  Convenience  and  Necessity  to 
provide  foreign  air  transportation  of 
persons,  property  and,  mail  between 
various  points  in  the  United  States,  on 
the  one  hand,  and  points  in  South 
Africa,  on  the  other  hand. 
Phyllis  T.Kaylor. 

Chief  Documentary  Services  Division. 
(FR  Doc.  91-28203  Filed  11-22-91;  8:45  am] 
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Fadaral  Aviation  Adminiatratlon 

Noiaa  Expoaura  Map  Notica;  Racaipt 
of  Noiaa  Compatibility  Program  and 
Raquaat  for  Ravlaw;  Huntavllla 
Intamatlonai  Airport;  Huntavllla.  AL 

AQENCV:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Huntsville- 
Madison  County  Airport  Authority  for 
Huntsyille  International  Airport,  under 
the  provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 


(Pub.  L.  96-193)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Huntsville  International 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  May  12. 1992. 

EFFECTivi  OATK  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  14, 
1991.  The  public  comment  period  ends 
January  13. 1992. 

rOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Atkinson.  Assistant  Manager 
Jackson  Airports  District  Office,  120 
North  Hangar  Drive,  suite  B,  Jackson. 
Mississippi  39208-2306;  telephone  no. 
(601)  965-4628.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  this  address. 

SUPPIXMENTARV  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Huntsville  International  Airport  are 
in  compliance  with  applicable 
requirements  of  part  150.  effective 
November  14. 1991.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  12, 1992.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 


The  Huntsville-Madison  County 
Authority  submitted  to  the  FAA  on  June 
28, 1901,  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  the  period 
from  October  1. 1988.  to  date.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  the  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act, 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Huntsville-Madison  County  Airport 
Authority.  The  specific  maps  under 
consideration  are  "Exhibit  4-2. 1988  Ldn 
Noise  Exposure  Map"  (with 
accompanying  certification  that  this 
map  accurately  reflects  the  1990 
conditions),  and  "Exhibit  4-3. 1993  Ldn 
Noise  Exposure  Map  With  Passenger 
and  All-Cargo  Hubbing"  (with 
accompanying  certification  that  this 
map  accurately  reflects  the  1995 
conditions)  in  Chapter  Four  (4)  of  the 
report  entitled  "Final  Report:  FAR  part 
150  Noise  Exposure  Maps  and  Noise 
Compatibility  Program  Update, 
Huntsville  International  Airport: 
Prepared  for  HuntsviHe-Madison  County 
Airport  Authority.  Huntsville.  Alabama: 
June  1991.  The  FAA  has  determined  that 
these  maps  for  Huntsville  International 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  November 
14. 1991.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedure  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific   • 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
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government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act 
The  FAA  has  relied  on  the  certiflcation 
by  the  airport  operator,  under  9  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Huntsville  International  Airport  also 
effective  on  June  28. 1991.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  12. 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land-use  authorities. 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Airports  District  Office,  120  North 

Hangar  Drive,  suite  B,  Jackson, 

Mississippi  39208-2306. 
Huntsville-Madison  County  Airport 

Authority,  1000  Glenn  Heam  Blvd.. 

Box  20008.  Huntsville.  Alabama  35824. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 


heading.  FOR  FURTHsn  infommahon 

CONTACT. 

Issued  in  Jackson,  Mississippi,  November 
14, 1991. 
Charles  E.  BUr, 

Manager,  Airports  District  Office. 

[PR  Doc.  91-28307  Filed  11-22-81;  8:45  amj 
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Radio  Tectmical  Commission  for 
Aeronautics  (RICA);  Special 
Committee  162;  Aviation  Systems 
Design  GukMlnes  for  Open  Systems 
Interconnection  (OSI);  lAeetlng 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (I*ub. 
L  92-463. 5  U.S.C  appendix  I),  notice  is 
hereby  given  for  the  sixteenth  meeting 
of  Special  Committee  162  to  be  held 
December  4-6. 1991.  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue.  NW.,  suite  1020,  Washington. 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
fifteenth  meeting  held  July  24-26, 1991. 
RTCA  paper  no.  499-91 /SC162-126 
(previously  distributed);  (3)  Reports  of 
related  activities  being  conducted  by 
other  organizations;  (4)  Review 
acUvities  of  the  ATNI  MASPS/MOPS 
Working  Group;  (5)  Review  draft  of  the 
Applications  Guidance  (Part  2] 
Document  (6)  Review  draft  of  the 
Applications  Programming  Interface 
(Part  3)  Document;  [7)  Review  status  of 
Systems  Security  Guidance  Document: 
(8)  Review  status  of  Systems 
Management  Guidance  Document  (9) 
Other  business:  (10)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  (Arsons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  1140  Connecticut  Avenue. 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

issued  in  Washington,  DC  on  November  12. 
1991. 

Joyoa ).  GiUm. 
Designated  Officer. 
[PR  Doc.  91-28308  Filed  11-22-81: 8:45  amJ 


Radio  Teciinicai  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  147;  Minimum  Operational 
Performance  Standards  for  Traffic 
Alert  and  Collision  Avoidance  System 
Airt>ome  Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  thirty-eighth 
meeting  of  Special  Committee  147  to  be 
held  December  11-13, 1991,  in  the  RTCA 
conference  room  1140  Connecticut 
Avenue.  NW..  suite  1020.  Washington, 
DC  20036.  commencing  at  9:30  a.m. 
The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks:  (2)  Review  of  meeting  agenda; 
(3)  Approval  of  minutes  of  the  thirty- 
seventh  meeting  held  on  September  11- 
13. 1991,  RTCA  paper  no.  321-91/SC147- 
466;  (4)  Reports  of  working  group 
assignments;  (a)  Pilot  working  group/ 
Separation  Assurance  Task  Force;  (b) 
Requirements  Working  Group;  (5)  FAA 
TCAS  Program  Office  report;  (6)  Review 
of  plans  for  end-to-end  verification  and 
validation  process:  (7)  Review  of 
EROCAE  Working  Group  34  activities; 
(8)  Review  of  action  items  from  last 
meeting;  (a)  SC-147  Change  Review 
Board  Progress  (K.  Ybarra,  Honeywell); 
(b)  Report  on  High  Level  Requirements 
for  Displays  (G.  Lyddane,  FAA);  (c) 
Letter  to  FAA  requesting  contractor 
support  for  verification  and  validation 
process;  (d)  Validation  of  CAS  Logic 
Decisions  (U.  Satyen.  MITRE);  (e) 
Review  of  SAE  letter  to  SC-147 
(MITRE);  (f)  Report  on  Mode  S 
configuration  issue  coordination  (R, 
Bowers,  ATA);  (9)  Discussion  of 
advanced  TCAS  concepts;  (10)  Other 
business;  (11)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  hmited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
Information  should  contact  the  RTCA 
Secretariat  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  November 
12. 1991. 

loyce  J.  Gillen, 

Designated  Officer. 

(PR  Doc.  91-28310  Filed  11-22-91:  8:45  am] 
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Radio  Tecfmical  Commission  for 
Aeronautics  (RTCA),  Special 
Committee  163;  Unintentional  or 
Simultaneous  Transmissions  That 
Adversely  Affect  Two-Way  Radio 
Communication;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  the  twelfth  meeting  of 
Special  Committee  163  to  be  held 
December  16-18. 1991.  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW..  suite  1020,  Washington. 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  the  eleventh 
meeting's  minutes,  RTCA  paper  no.  350- 
90/SC163-119:  (3)  Compare  EUROCAE 
WG-38  draft  MOPS  to  SC-163  draft 
MOPS  and  develop  final  draft;  (4) 
Review  data  submitted  by  FAA, 
Transport  Canada,  Manufacturers  and 
other  new  information,  with  regard  to 
impact  on  results  of  Appendix  A;  (5) 
Other  business;  (6)  Date  and  place  of 
next  meeting,  If  required. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
Information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW..  suite  1020.  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  November 
12,1991. 

Joyce  J.  Gillen, 

Designated  Officer. 

|FR  Doc.  91-28311  Filed  11-22-91;  8:45  amJ 
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Aviation  Rulemaking  Advisory 
Committee;  General  Aviation 
Operations  Subcommittee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 


summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
General  Aviation  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  ivill  be  held  on 
December  9, 1991,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Helicopter  Association  International, 
1619  Duke  Street.  Alexandria,  VA. 
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FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Ron  Myres,  Executive  Director, 
General  Aviation  Operations 
Subcommittee.  Flight  Standards  Service 
(AFS-850),  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  Telephone: 
(202)  267-«150;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATKMC  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C  App.  II),  notice  is  hereby  given 
of  a  meeting  of  the  General  Aviation 
Operations  Subcommittee  to  be  held  on 
December  9, 1991.  at  the  Helicopter 
Association  International,  1619  Ehike 
Street,  Alexandria,  VA.  The  agenda  for 
this  meeting  will  include  progress 
reports  from  the  IFR  Fuel  Reserve. 
DeBnition  of  Emergencies,  and 
Operations  over  the  High  Seas  Working 
Groups.  In  addition,  the  Minimum  Safe 
Operating  Altitude  and  Experimental/ 
Restricted  Category  Operations 
Working  Groups  tentatively  plan  to 
present  their  formal  recommendations  to 
the  subcommittee. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  spaces 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  for  further 

INFORMATION  CONTACT. 

Issued  in  Washington.  DC  on  November 
18,1991. 
RooMyra*. 

Executive  Director,  General  Aviation 
Operations  Subcommittee,  A  vialion 
Rulemaking  Advisory  Committee. 
[PR  Doc  91-28312  Filed  11-22-91;  8:45  am] 
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Savannah  International  Airport, 
Savannah,  GA;  Intent  to  Rule  on 
Application 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  Intent  to  Rule  on 
Application  to  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Savannah  International 
Airport,  Savannah,  Georgia. 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Savannah 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990]  (Public  Law  101-508)  and  14 
CFR  part  158. 


On  October  18, 1991,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Savannah  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section  158.25 
of  Part  15a  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part  no  later  than  January  23, 1991. 

DATES:  Comments  must  be  received  on 
or  before  December  26, 1991. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  follov«ring 
address: 

DOT/FAA/Atlanta  Airports  District 
Office.  1680  Phoenix  Parkway,  College 
Park,  Georgia  30349. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Eldon  E. 
Davidson,  Executive  Director  of  the 
Savannah  Airport  Commission,  at  the 
following  address: 
Savannah  International  Airport,  P.O. 

Box  2723.  Savannah,  Georgia  31402- 

2723. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  Savannah 
Airport  Commission  imder  section 
158.33  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Nelmes,  Program  Manager, 
DOT/FAA/Atlanta  Airports  District 
Office,  1680  Phoenix  Parkway,  College 
Park.  Georgia  30349,  telephone  number 
(404)  994-5306.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  brief  overview  of  the 
application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  July  1, 
1992 

Proposed  charge  expiration  date:  June 
30.2017 

Total  estimated  PFC  revenue: 
$110,098,800.00 

Brief  description  of  proposed  projects: 
passenger  terminal  building,  terminal 
apron  and  associated  taxiways,  1-05 
interchange  and  entrance  road,  service 
road,  site  work  for  development  area, 
utilities  for  development  area. 

Availability  of  application:  Any 
person  may  inspect  the  application  in 
person  at  die  FAA  office  listed  above.  In 
addition,  any  person  may,  upon  request, 
inspect  the  application,  notice  and  other 
docimients  germane  to  the  application  in 
person  at  the  Savannah  Airport 
Commission,  Savannah  International 
Airport.  Savannah,  Georgia,  telephone 
number  (912)  964-0514. 


Issued  in  Atlanta.  Georgia,  on  October  30. 
1991. 

Mr.  Stephen  A.  Brill. 

Manager,  Airports  Division  Southern  Region. 
(PR  Doc.  91-28308  Filed  11-22^91;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Uvlngston  County.  Ml 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  1 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  preservation  of 
a  300  foot  corridor  along  M-59  from  1-96 
to  US-23  in  Howell,  Oceola,  and 
Hartland  Townships,  Livingston  County, 
Michigan.  The  corridor  will  be  preserved 
for  possible  future  improvements  to  M- 
59  should  they  become  necessary.  A 
Tier  2  EIS  will  be  prepared  for  the 
construction  phase  of  the  project. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Thomas  A.  Fort,  District  Engineer, 
Federal  Highway  Administration,  315 
W.  Allegan  Street,  Lansing,  Michigan 
48933  (FTS)  374-1879  or  (Commercial) 
(517)  377-1879  or  Mr.  Paul  W. 
McAllister,  Project  Coordination  Unit 
Bureau  of  Transportation  Planning,  P.O. 
Box  30050,  Lansing.  Michigan  48909. 
Telephone  (517)  335-2622. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Michigan  Department  of  Transportation 
(MDOT),  is  preparing  a  Tier  1  Draft  EIS 
for  the  preservation  of  a  300  foot 
corridor  along  M-59  from  1-96  to  US-23 
in  Howell,  Oceola  and  Hartland 
Townships,  Livingston  County, 
Michigan.  The  corridor  is  approximately 
12.6  miles  long.  Preservation  is  needed 
to  protect  the  corridor  from  possible 
future  development  and  to  retain  the 
ability  to  expand  M-59  along  the 
existing  highway.  Part  of  the  area  along 
M-59  is  currently  under  intense 
development  pressure.  It  is  anticipated 
that  the  area  will  be  developed  and 
traffic  will  be  increased  to  the  point 
where  improvements  are  needed.  The 
M-59  corridor  is  the  most  logical 
location  for  future  transportation 
improvements  should  they  become 
necessary,  and  this  corridor  should  have 
less  environmental  impact  than  a  new 
route  on  new  location.  Should  extensive 
development  occur  within  the  proposed 
corridor,  real  estate  costs  and  other 
social  and  economic  impacts  could 
prohibit  the  future  use  of  this  corridor 


for  highway  improvements  if  it  is  not    . 
preserved. 

A  Tier  2  EIS  will  be  prepared  for  the 
construction  phase  of  the  project  The 
preparation  of  a  Tier  1  EIS  will  not 
preclude  the  development  of  other 
alternatives  at  the  construction  phase, 
nor  does  it  necessitate  the  possible 
future  improvements.  The  right-of-way 
can  be  resold  or  released  should  it  be 
determined  that  future  improvements 
are  no  longer  a  possibility,  the  no  action 
alternative  will  be  considered  in  the  Tier 
1  EIS,  as  well  as  in  the  Tier  2  EIS. 

The  current  facility  is  two  lanes,  and 
for  most  of  its  length  is  within  120  feet  of 
right-of-way.  An  additional  180  feet  of 
right-of-way  is  necessary.  The  proposed 
corridor  follows  the  existing  facility.  The 
corridor  generally  stays  on  either  the 
north  or  south  side  of  the  existing 
highway  in  order  to  minimize  real  estate 
impacts.  The  corridor  moves  from  one 
side  of  the  road  to  another  to  avoid 
sensitive  environmental  areas  or 
already  developed  areas. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  federal,  state,  and  local 
agencies,  with  information  describing 
this  proposal  attached.  Letters  have  also 
been  sent  to  organizations  who  are 
known  to  have  an  interest  in  this 
proposal  to  provide  them  the 
opportunity  to  comment  A  public 
information  meeting  was  held  on  June 
19, 1991,  to  provide  the  public  the 
opportunity  to  discuss  the  proposed 
action.  A  public  hearing  will  also  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  hearing.  The  Tier  1 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  No  formal  scoping 
meeting  or  scoping  document  is  planned 
at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  are  addressed  - 
and  all  significant  issues  identified, 
comments,  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
OMB  Circular  No.  A-OS  regarding  state  and 
local  clearinghouse  review  of  federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program) 
A  C«orge  Osteasen, 

Division  Administrator,  Lansing.  Michigan. 
(FR  Doc.  91-28712  Filed  ll-22-«l:  8:4S^am{ 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  19. 1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  infonnation  collection 
requirement! s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission{s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1 545-0028. 

Form  Number.  IRS  Forms  940  and 
940PR. 

Type  of  Review:  Resubmission. 

Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return 
(940);  Planilla  Para  La  Declaracion 
Anual  Del  Patrono  *  *  *  La 
Contribucion  Federal  Para  El  Desempleo 
(FUTA)  (940PR). 

Description:  Internal  Revenue  Code 
(IRC)  section  3301  imposes  a  tax  on 
employers  based  on  the  first  $7,000  of 
taxable  annual  wages  paid  to  each 
employee.  IRS  uses  the  information 
reported  on  Forms  940  and  940PR 
(Puerto  Rico)  to  ensure  that  employers 
have  reported  and  figured  the  correct 
FUTA  wages  and  tax. 

Respondents:  Individuals  or 
households.  Farms.  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 


Estimated  Number  of  Repondents/ 
Recordkeepers:  4.385,470. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 14  hours.  21  minutes; 
Learning  about  the  law  or  the  form — 12 
minutes;  Preparing  and  sending  the  form 
to  IRS — 26  minutes. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  65,678,345  hours 

Clearance  Officer  Carrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Lots  K.  HoUand. 

Departmental  Reports  Management  Officer. 

|FR  Doc.  91-28199  Filed  11-22-91;  8:45  am] 
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Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  14, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 


Internal  Revenue  Service 

OMB  Number  1545-0946. 

Form  Number  IRS  Forms  8554  and 
8498. 

Type  of  Review:  Extension. 

Title:  Application  for  Renewal  of 
Enrollment  to  Practice  Before  the 
Internal  Revenue  Service  (8554)  Program 
Sponsor  Agreement  for  Continuing 
Professional  Education  for  Enrolled 
Agents  (8498). 

Description:  This  infonnation  relates 
to  the  approval  of  continuing 
professional  education  programs  and  the 
renewal  of  enrollment  status  for  those 
individuals  admitted  (enrolled)  by  the 
Internal  Revenue  Service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  30,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  36  minutes. 

Frequency  of  Response:  Other  (One- 
time filing). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  36.600  hours. 

OMB  Number  1545-0949. 

Form  Number  IRS  Form  2587. 

7>pe  of  Review:  Extension. 
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Title:  Application  for  Special 
Enrollment  Examination. 

Description:  This  information  relales- 
to  the  determination  of  the  eligibility  of 
individuals  seeking  enrollment  status  to 
practice  before  the  Internal  Revenue 
Service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 

8.ooa 

Estimated  Burden  Hours  Per 
Respondent-  6  minutes. 

Frequency  of  Response:  Other  (One- 
time rding). 

Estimated  Total  Reporting  Burden: 
800  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FTl  Doa  91-282m  Hied  11-2^-91;  R-45  am] 

BOUNQ  coos  4Mfr-M-«l 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  227 

Monday.  November  25.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


DEPARTMENT  OF  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 
November  20. 1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a]  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  November  27, 1991, 
10:00  a.m. 

place:  825  North  Capitol  Street,  N.E., 
Room  9306.  Washington,  D.C  20428. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

information:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Connnission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  948th  Meeting — 
November  27, 1991,  Regular  Meeting  (10:00 


CAH-1. 
Project  No.  10674-004.  Midtec  Paper 
Corporation 
CAH-2. 
Project  No.  10725-001.  Little  Horn  Energy 
Wyoming,  Inc. 
CAH-3. 
Docket  No.  EL88-25-001.  Iliamna- 
Newhalen-Nondalton  Electric 
Cooperative.  Inc. 
CAH-4. 
Project  No.  516-093,  Lake  Murray  Docks  v. 
South  Carolina  Electric  &  Gas  Company 
CAH-5. 
Project  No.  4636-008.  Fourth  Branch 
Associates 
CAH-6. 
Project  Nos.  2067-004  and  005.  Oakdale 
and  South  San  Joaquin  Irrigation 
Districts 
CAH-7. 
Project  No.  9085-002.  Richard  Balagur 


Coosaiit  Agenda — Electric 

CAE-1. 
Docket  Nos.  ER91 -570-001.  ER91-150-004. 
EL91-29-001  and  ER91-236-001,  Southern 
Company  Services.  Inc. 
Docket  No.  EL91-14-000.  Cajun  Electric 
Power  Cooperative.  Inc. 
CAE-2. 
Docket  Nos.  EC91-0-OO2,  EL91-22-002  and 
ES91-21-002,  UtiliCorp  United,  Inc.  and 
Centel  Corporation 
CAE-3. 
Docket  No.  ER86-562-001.  Boston  Edison 
Company 
CA&-4. 
Docket  No.  EL91-36-000,  Massachusetts 
Municipal  Wholesale  Electric  Company 
v.  Northeast  Utilities  Service  Company 
CAE-5. 
Docket  No.  EL91-53-000,  Town  of  Norwood 
Massachusetts  v.  New  England  Power 
Company 
Docket  Nos.  ER91-565-O00  and  ER91-566- 
000,  New  England  Power  Company 
CAE-6. 
Docket  No.  EL91-48-00a  American 
Municipal  Power-Ohio,  Inc.  and  the  City 
of  Cuyahoga  Falls.  Ohio  v.  Ohio  Edison 
Company 
CAB-7. 
Docket  No.  EL91-2-00a  Northern  States 
Power  company  (Minnesota]  and 
Northern  States  Power  Company 
(Wisconsin) 
CAE-B. 
Docket  No.  EL79-8-000,  Central  Power  and 
Light  Company,  Public  Service  Company 
of  Oklahoma,  Southwestern  Electric 
Power  Company  and  West  Texas 
Utilities  Company 
CAE-9. 
Docket  No.  ER91-300-000,  Montaup 
Electric  Company 
CAE-10. 
Docket  No.  ER91-322-000,  Pennsylvania 
Power  &  Light  Company 
CAE-11. 
Docket  No.  ER84-56O-032.  Union  Electric 
Company 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  RP92-21-000,  Williams  Natural 
Gas  Company 
CAG-i 
Docket  No.  RP92-19-000,  Transwestem 
Pipeline  Company 
CAG-3. 
Docket  No.  RP92-17-000,  CNG 
Transmission  Corporation 
CAG-4. 
Docket  No.  RP91-210-002.  Tennessee  Gas 
Pipeline  Company 
CAG-6. 
Docket  No.  TQ92-1-55-000.  Questar 
Pipeline  Company 
CAG-6. 


Docket  Nos.  IS92-2-000.  IS91-24-O00  and 
IS91-3O-O00.  Tecumseh  Pipe  Line 
Company 
CAG-7. 
Docket  No.  RP92-16-000.  El  Paso  Natural 
Gas  Company 
CAG-8. 
Docket  No.  RP92-18-000,  El  Paso  Natural 
Gas  Company 
CAG-0. 
Docket  No.  RP92-24-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-10. 
Docket  Nos.  TF92-1-20-000  and  TM92-5- 
20-000,  Algonquin  Gas  Transmission 
Company 
CAG-11. 
Docket  Nos.  TA92-1-53-000  and  001,  K  N 
Energy,  Inc. 
CAG^12. 
Docket  No.  TQ92-3-4-000,  Granite  State 
Gas  Transmission,  Inc. 
C^G-W. 
Docket  Nos.  TC392-1-22-000  and  RP90-143- 
007,  CNG  Transmission  Corporation 
CAG-14. 
Docket  No.  TQ92-3-25-000,  Mississippi 
River  Transmission  Corporation 
CAG-1 5. 
Docket  No.  TQ92-3-5&-000.  Northern    ' 
Natural  Gas  Company 
CAG-16. 
Docket  No.  TM92-5-21-000.  Columbia  Gas 
Transmission  Corporation 
CAG-17. 
Docket  No.  TM92-3-43-000.  Williams 
Natural  Gas  Company 
CAG-18. 
Docket  No.  RP89-185-00e,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-19. 

Omitted 
CAG-20. 
Docket  Nos.  RP85-203-007  and  RP88-203- 
006,  Panhandle  Eastern  Pipeline 
Company 
Docket  No.  RP85-202-006,  Trunkline  Gas 
Company 
CAG-21. 
Docket  Nos.  TA89-1-6-006,  RP86-94-024, 
RP88-181-015.  RP86-266-007  and  RP88- 
257-008,  Sea  Robin  Pipeline  Company 
CAG-22. 
Docket  No.  TA91-1-86-000,  Pacific  Gas 
Transmission  Company 
CAG-23. 
Docket  Nos.  RP91-170-002,  RP87-71-O07 
and  RP88-182-007.  Gas  Research 
Institute 

CAG-24. 
Docket  No.  RP91-212-002.  Stingray  Pipeline 
Company 
CAG-25. 
Docket  No.  RP91-166-003,  Northwest 
Pipeline  Corporation 
v-AG-26. 

Docket  Nos.  RP91-119-004  and  RP90-119- 
009.  Texas  Eastern  Transmission 
Company         < 


CAG-27. 
Docket  No.  RP91-21(KI03,  Tennessee  Gas 
Pipeline  Company 
CAG-28. 
Docket  Nos.  RP88-93-011  and  RP8&-40-011, 
Questar  Pipeline  Company 
CAG-29. 

Docket  No.  RP91-O2-004.  Colorado 
Interstate  Gas  Company 
CAG-30. 
Docket  No.  RP88-211-020,  CNG 
Transmission  Corporation 
CAG-31. 

Docket  No.  TA91-1-24-005.  Equitrans,  Inc. 
CAG-32. 

Omitted 
CAG-33. 

Omitted 
CAG-34. 
Docket  Nos.  RP88-e2-027.  RP88-236-020 
and  RP88-265-012.  United  Gas  Pipe  Line 
Company 
CAG-35. 
Docket  No.  RP91-209-001.  Texas  Eastern 
Transmission  Corporation 
CAG-36. 
Docket  No.  RP91-208-003.  Ozark  Gas 
Transmission  System 
CAG-37. 
Docket  Nos.  RP91-161-000  and  002, 

Columbia  Gas  Transmission  Corporation 
Docket  Nos.  RP91 -160-000  and  002, 
Columbia  Gulf  Transmission  Company 
CAG-38. 
Docket  No.  RP89-183-031.  Williams 
Natural  Gas  Company 
CAG-39. 
Docket  No.  RP89-183-032,  Williams 
Natural  Gas  Company 
CAG-40. 
Docket  No.  RP87-15-029,  Trunkline  Gas 
Company 
CAG-41. 

Omitted 
CAG-42. 

Omitted 
CAG-43. 

Omitted 
CAG-44. 
Docket  Nos.  CP88-391-005,  RP88-167-003, 
RP73-3-011,  RP82-55-049.  RP85-146-011, 
CP72-255-003.  CP89-759-009.  CP90-2228- 
002.  CP9O-2229-002,  RP87-7-072,  CP90- 
2230-003.  CP89-72&-O02,  CP89-790-002, 
RP87-7-000,  012,  CP88-273-001.  CP88- 
328-006,  CP89-1 91 6-003,  RP90-6-005, 
RP90-51-001.  CP90-49*-001,  CP84-146- 
008,  CP84-336-006,  G-12503-001,  G- 
12509-001,  RP82-55-047.  CP91-2819-000 
and  RP90-6-008,  Transcontinental  Gas 
Pipe  Line  Corporation 
CAG-i5. 
Docket  No.  CP82-487-035,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-46. 
Docket  No.  IS90-30-000,  Amoco  Pipeline 
Company 
CAG-47. 
Docket  No.  PR91-24-000.  Monterey  Pipeline 
Company 
CAG-48. 
Docket  No.  RP85-181-002,  Texas  Gas 
Transmission  Corporation 
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CAG-49. 
Docket  No.  CP92-17-00a  Northem  Nahiral 
Gas  Company 

CAG-sa 

Docket  No.  RP84-82-004.  Tarpon 
Transmission  Company 
CAG-51. 
Docket  No.  PR91-7-00a  Mississippi  Fuel 
Company 
CAG-52. 
Docket  No.  PR91-16-(Xn,  Wintershall 
Pipeline  Corporation 
CAG-53. 
Docket  No.  ST89-S23-000,  The  Maple 
Gathering  Corporation 
CAG-54. 

Omitted 
CAG-55. 
Docket  Nos.  TA9O-1-22-000.  OOt  and  RP90- 
141-000,  CNG  Transmission  Corporation 
Docket  No.  CP92-62-00a  CNG 
Transmission  Corporation  and  Texas 
Eastern  Transmission  Corporation 
CAG-56. 
Docket  Nos.  CP91-1186-001  and  CP91- 
2458-002.  Great  Lakes  Gas  Transmission 
Limited  Partnership 
CAG-57. 
Docket  Nos.  CP89-634-010  and  CP91-2877- 
001,  Iroquois  Gas  Transmission  System, 
LP. 
Docket  Nos.  CP89-629-007  and  CP90-639- 

003,  Tennessee  Gas  Pipeline  Company 
Docket  No.  CP89-661-009,  Algonquin  Gas 
Transmission  Company 

CAG-sa. 

Docket  No.  CP91-1798-001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-59. 
Docket  No.  CP91-1111-001,  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP91-3236-001,  Distrigas  of 
Massachusetts  Corporation 
CAG-60. 
Docket  Nos.  CP89-1-009  and  CP89-2-006, 
Mojave  Pipeline  Company 
CAG-61. 
Docket  No.  CP89-2076-001,  National  Fuel 
Gas  Supply  Corporation 
CAG-6Z 
Docket  Nos.  CP88-76O-00a  009  and  Oia 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-63. 

Omitted 
GAG-64. 

Omitted 
CAG-65. 
Docket  No.  CP89-629-006,  Tennessee  Gas 
Pipeline  Company 
CAG-66. 
Docket  No.  CP90-706-001,  Wyoming 
Interstate  Company,  Ltd. 
CAG-67. 
Docket  No.  CP89-634-009,  Iroquois  Gas 
Transmission  System,  LP. 

CAG-68. 
Docket  No.  CP92-97-000,  Alabama- 
Tennessee  Natural  Gas  Company 

CAG-eO. 
Docket  No.  CP92-138-000,  Tennessee  Gas 
Pipeline  Company 


CAG-7a 

Docket  Nos.  CPe2-487-014  and  034. 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-71. 

Omitted 
CAG-72. 
Docket  No.  CPBl-2243-000,  Distrigas  of 
Massachusetts  Corporation 
CAG-73. 
Docket  No.  CP91-2373-000,  Granite  State 
Gas  Transmission,  Inc. 
CAG-74. 
Docket  No.  CP91-2934-00a  Williston  Basin 
Interstate  Pipeline  Company 
CAG-75. 
Docket  No.  CP91-1809-00a  Southern 
Natural  Gas  Company 
CAG-78. 
Docket  Nos.  CP90-1098-000  and  CP8S- 
1721-000,  Pennzoil  Exploration  and 
Production  Company  and  Pennzoil  Gas 
Marketing  Company  v.  Southern  Natural 
Gas  Company 
CAG-77. 
Docket  Nos.  CP91-fl71-000  and  SA91-S- 
000,  Peach  Ridge  Pipeline,  Inc. 
CAG-78. 
Docket  No.  CP91-2778-00a  Valero 
Transmission,  LP. 
CAG-79. 
Docket  No.  RP91-128-00a  Viking  Gas 
Transmission  Company 
CAG-«). 
Docket  Nos.  TA91-1-22-002,  003,  004.  005, 
TM92-1-22-001,  002,  003,  RP91-222-002, 
RP92-22-000  and  001.  CNG  Transmission 
Corporation 

Hydro  Agenda 

H-1. 
Docket  No.  RM91-5-000,  Preferences  at 
Relicensing  of  Units  of  Development 

Electric  Agenda 

E-1. 
Docket  No.  RM92-l-00a  Revisions  to 
Uniform  Systems  of  Accounts  to  Account 
for  Allowances  under  the  Clean  Air  Act 
AmendmenU  of  1990  and  Regulatory- 
Created  Assets  and  Liabilities,  and  to 
Form  Nos.  1, 1-F,  2  and  2-A.  NoUce  of 
proposed  rulemaking. 

E-2. 
Docket  No.  ECa8-2-001,  Utah  Power  ft 
Light  Company,  PacifiCorp  and  PC/UP&L 
Merging  Corporation.  Court  r«mand. 

Miscellaxteous  Agenda 

M-1. 
Docket  No.  RM91-10-000,  Comprehensive 
Review  of  commission  Ex  Parte 
Regulations.  Notice  of  intent  lo  establish 
negotiated  rulemaking  committee. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 


II.  Producer  Matters 

PF-1. 
Reserved 

///.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-28422  Filed  11-21-91:  3:47  am] 
WLUNO  CODE  srir-oi-M 
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Federal  Register 

Vol.  56,  No.  227 

Monday,  November  25,  1991 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  editorial  corections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  try  the  Office  of 
the  Federal  Register.  Agerx:y  prepared 
corrections  are  issued  as  signed 
docunients  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttie 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

(Notic«2] 

National  Fire  Codes;  Request  for 
Proposal  for  Revision  of  Standards 

Correction 

In  notice  document  91-2200  beginning 
on  page  3450  in  the  issue  of  January  30, 
1991,  make  the  following  correction: 

On  page  3451,  in  the  tirst  column,  in 
the  nie  line  at  the  end  of  the  docimient, 
"FR  Doc.  91-2097"  should  read  "FR  Doc. 
91-2200". 

MLUNQ  CODE  1(0C-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 

[Docket  No.  TM92-M3-000] 

Gas  Gathering  Corporation;  Proposed 
Changes  In  FERC  Gas  Tariff 

Correction 

In  notice  document  91-22130  beginning 
on  page  46787  in  the  issue  of  Monday, 
September  16, 1991,  make  the  following 
correction: 

On  page  46788,  in  the  Hrst  column,  in 
the  file  line  at  the  end  of  the  docimient, 
"FR  Doc.  91-2130"  should  read  "FR  Doc. 
91-22130". 

HUJNQ  COOe  1«OM1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

(ATSOR-431 

Availability  of  Draft  Toxicological 
Profiles 

Correction 

In  notice  document  91-24957  beginning 
on  page  52036,  in  the  issue  of  Thursday, 
October  17, 1991,  make  the  following 
corrections: 

1.  On  the  same  page,  in  the  second 
column,  in  the  DATES:  paragraph,  in  the 
fourth  line.  "February  8. 1992."  should 
read  "February  18, 1992.". 

2.  On  the  same  page,  in  the  third 
column,  under  SUPPLEMENTARY 
iNFOitMATtON:,  in  the  first  paragraph,  in 
the  sixth  line  from  the  bottom.  "141280)" 
should  read  "41280)". 

WUJNOCOOC  1SO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

(ATSOR-42] 

Identification  of  Priority  Data  Needs 
for  38  Priority  Hazardous  Substances 

Correction 

In  notice  document  91-24956  beginning 
on  page  52178  in  the  issue  of  Thursday, 
October  17, 1991,  make  the  following 
corrections: 

1.  On  page  52179,  in  the  second 
column,  in  the  last  paragraph,  in  the  first 
line,  "amended  as"  should  read 
"amended  at". 

2.  On  page  52182,  in  Table  1,  under  the 
heading  Group  A,  under  the  entry  Zinc:, 
in  the  second  line,  "histopatholoi-" 
should  read  "histopathologi-" 

3.  On  the  same  page,  in  Table  2,  under 
the  heading  Substance,  in  the  last  line, 
"DOE"  should  read  "DDE". 


.DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ATSOR-40] 

The  Revised  Priority  List  of  Hazardous 
Substances  That  Will  Be  the  Subject  of 
Toxicological  Profiles 

Correction 

In  notice  document  91-25057  beginning 
on  page  52166  in  the  issue  of  Thursday. 
October  17, 1991,  make  the  following 
correction: 

On  page  52167,  in  the  third  column,  in 
the  first  line,  "concentratiosurface" 
should  read  "concentrations  but  are 
relatively  less  toxic.  Concentration  data 
in  HAZDAT  for  air.  water  (surface", 

MUJNa  CODE  tSOMI-O 


58SS1 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Animal  Drugs,  Feeds,  and  Related 
Producta;  Change  of  Sponsor 

Correction 

In  rule  document  91-24169,  beginning 
on  page  50652,  in  the  issue  of  Tuesday, 
October  8, 1991,  make  the  following 
corrections: 

§520.4Sa    (Corrected] 

l."t)n  page  50653,  in  the  first  column, 
in  S  520.45a,  in  the  first  line, 
"Albendazone"  should  read 
"Albendazole". 

§520.22605    [Corrected] 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  line,  "Section 
520.2260c"  should  read  "Section 
520.2260b". 


S  520.2260c    [Conected] 

3.  On  the  same  page,  in  the  same 
column,  in  the  first  line,  "Section 
520.22eob"  should  read  "Section 
520.2260c". 

MUMQ  coot  ItOMI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  483 

IBPO-662-F] 
RIN  093S-AES0 

Medicare  and  Medicaid  Programs; 
Nurse  Aide  Training  and  Competency 
Evaluation  Programs  y  v 

Correction 

In  rule  document  91-22275  beginning 
on  page  48880  in  the  issue  of  Thursday, 
September  26. 1991.  make  the  following 
corrections: 

S  463.150   [Corrected] 

1.  On  page  48919,  in  the  first  column, 
in  S  483.150(a).  in  the  first  line,  "aids" 
should  read  "aide". 

§483.156   [Corrected] 

2.  On  page  48921.  in  the  third  column, 
the  section  heading  was  printed 
incorrectly.  It  should  read  as  set  forth 
above. 

BtLUNO  COOC  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  110 
RIN  0905-ACe3 

Vaccine  information  Materials 

Correction 

In  rule  document  91-24824  beginning 
on  page  51798  in  the  issue  of  Tuesday, 
October  15. 1991.  make  the  following 
corrections: 
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$110,103    [Corrvctad] 

1.  On  page  51808,  in  the  second 
column,  in  S  110.103,  in  the  sixth  hne, 
"August  15"  should  read  "April  15". 

ApfMndIx  A  to  Subpart  A    [Corractad] 

2.  On  the  same  page,  in  the  3d  column, 
in  the  22d  line  from  the  bottom  of  the 
page,  "disease"  should  read  "diseases". 

3.  On  the  same  page,  in  the  same 
coliunn,  in  the  19th  line  from  the  bottom 
of  the  page,  "risk"  should  read  "risks". 

4.  On  page  51809,  in  the  first  column, 
in  the  last  line,  insert  a  period  after 
"protected.". 

5.  On  the  same  page,  in  the  second 
column,  in  the  eighth  line  from  the  top  of 
the  page,  "DPT'  should  read  "DTF*. 

6.  On  page  51811,  in  the  second 
column,  the  headings  in  the  blank  form 
were  printed  incorrectly.  The  first 
heading  should  read  "Problems".  The 
second  heading  should  read  "Day  and 
Time  Problem  Started". 

7.  On  page  51813,  in  the  third  column, 
in  the  fifth  line  fixim  the  top  of  the  page, 
"1  to  2"  should  read  "1  to  3". 

8.  On  the  same  page,  in  the  same 
column,  in  the  seventh  Une  from  the 
bottom  of  page,  "getting"  should  read 

get  . 

9.  On  page  51816,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  second 
line,  "treatment"  should  read 
"treatments". 

Editorial  Note:  For  a  related  document,  see 
the  Rules  and  Regulations  section  in  this 
issue  of  the  Federal  Register. 

HIXMQ  COM  1506-01-O 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compenaeted 
Intercorporate  HauUng  Operatione 

Correction 

In  notice  document  91-27010  beginning 
on  page  57354  in  the  issue  of  Friday, 
November  8, 1991,  make  the  following 
correction: 

On  page  57354,  in  the  third  column, 
entry  49  was  omitted  and  should  be 
inserted  after  entry  48  to  read  as 
follows: 

49  Hunt- Wesson,  Inc.  (a  Delaware 
corporation] 

BNJJNO  COOC  1(0S41-O 


INTERSTATE  COMMERCE 
COMMISSION 

[Noa.  AB-322(Sufo-Na  IX  and  AB-32S  <Sub- 
Na  IX)] 

NRUC  Corp.  Petition  for  Exemption- 
Oiacontinuance  of  Service  and 
Operationa  In  St  Lawrence  County,  NY 
and  Ogdenaburg  Bridge  and  Port 
AutlMMity-Petition  for  Exemption- 
Abendonement  and  Discontinuance  of 
Service  Between  OgdenstMirg  and 
Waddington,  In  SL  Lawrence  County, 
NY 

Correction 

In  notice  document  91-1769  appearing 
on  page  2948  in  the  issue  of  Friday, 
January  25, 1991,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc.  91-1768"  should  read  "FR  Doc 
91-1769". 

WUJNO  COOC  1M»41-0 


Monday 
November  25,  1991 


Part  II 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  413,  and  415 

iMedicare  Program;  Fee  Schedule  for 
Physicians'  Services,  Fee  Schedule 
Update  for  Calendar  Year  1992  and 
Physician  Performance  Standard  Rates  of 
increase  for  Federal  FY  1992;  Final  Rules 
and  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405, 413.  and  415 
[BPO-712-F) 

RIN  0938-AE91 


^ 


Medicare  Program;  Fee  Schedule  for 
Physicians'  Services 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS.  . 
ACnOM:  Final  rule. 

summary:  This  final  rule  sets  forth  a  fee 
schedule  for  payment  for  physicians' 
services  beginning  January  1, 1992. 
Establishment  of  this  fee  schedule  is 
required  by  section  6102(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  This 
final  rule  explains  which  services  will 
be  included  in  the  fee  schedule  and  sets 
forth  the  formula  for  computing  payment 
amounts.  AppUcation  of  transition  rules 
during  1992  through  1995  is  also 
described,  as  well  as  other  adjustments 
to  fee  schedule  payment  amounts. 
DATES:  These  regidations  apply  to 
services  furnished  beginning  January  1, 
1992.  These  regulations  are  effective 
January  1, 1992. 

ADDRESSES:  To  order  copies  of  the 
Federal  Register  containing  this 
document,  send  your  request  to:  U.S. 
Government  Printing  Office,  Order  and 
Information  Desk.  Washington.  DC 
20402-9329. 

Specify  the  date  of  the  issue  requested 
and  stock  number  069-001-00037-8. 
Enclose  a  check  or  money  order  payable 
to  the  Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  783-3238  or  by  faxing 
to  (202)  512-2250.  Specify  stock  number 
069-001-00037-8.  The  cost  for  each  copy 
(in  paper  or  microfiche  form)  is  $1.50.  In 
addition,  the  Federal  Register  document 
may  be  viewed  and  photocopied  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  The  order  desk 
operator  can  tell  you  the  location  of  the 
U.S.  Government  Depository  Library 
nearest  to  you. 

Copies  of  this  final  rule  on  high 
density  3.5  inch  personal  computer 
diskettes  can  also  be  obtained  from  the 
Government  Printing  Office  by 
requesting  stock  number  069-001-00038- 
6.  The  file  formats  on  the  diskettes  are 


Word  Perfect  5.0,  Lotus  123  (version 
2.01),  and  comma  delimited  ASCII  files. 
The  diskettes  will  be  accompanied  by 
the  printed  Federal  Register  document. 
FOR  FURTHER  INFORMATION  CONTACT 
Terrence  L  Kay.  (410)  966-4494. 
SUPPLEMENTARY  INFORMATION: 

Overview 

In  this  Bnal  rule,  we  explain  in  detail 
the  statutory  authority  for  the  physician 
fee  schedule  and  the  regulations  under 
that  authority.  Addenda  to  this  rule 
provide  technical  documentation  to  the 
fee  schedule  tables,  tables  containing 
relative  values  for  physician  services 
and  geographic  practice  cost  index 
values,  and  information  to  assist  readers 
in  obtaining  documents  referenced  in 
this  final  rule. 

This  final  rule  adds  a  new  42  CFR  part 
415  to  apply  to  physicians'  services 
furnished  beginning  on  January  1, 1992. 
Existing  rules  pertaining  to  reasonable 
charge  payment  at  42  CFR  part  405, 
subpart  E  are  being  amended  to  reflect 
the  more  limited  application  of 
reasonable  charge  principles  once  the 
physician  fee  schedule  becomes 
effective. 

The  information  in  this  final  rule 
updates  the  information  supplied  June  5, 
1991  in  the  proposed  rule  (56  FR  25792). 
Elsewhere  in  the  preamble  of  this  final 
rule,  we  have  summarized  and 
responded  to  the  comments  received  in 
response  to  the  proposed  rule  and  the 
proposed  notice  concerning  "National 
Standardization  of  'Global  Surgery' 
Policy"  that  was  published  in  the 
Federal  Register  on  January  8, 1991  (56 
FR699). 

To  assist  readers  in  referencing 
sections  contained  in  this  final  rule,  we 
are  providing  the  following  table  of 
contents: 

Table  of  Contents 

I.  Background 

A.  Legislative  History 

B.  Development  of  the  Fee  Schedule 

C.  Summary  of  the  Provisions  in  the 
Proposed  Rule 

D.  Number  and  Types  of  Public  Comments 
n.  Summary  of  the  Provisions  in  this  Final 

Rule 
A.  Services  to  be  Included  in  the  Fee 
Schedule 

1.  Physicians — General 

2.  Limited  Ucensed  Practitioners 

3.  Nonphysician  Practitioners 

a.  Physical/Occupational  Therapists  (PT/ 
OTs) 

b.  Physician  Assistants  (PAs) 

c.  Nurse  Practitioners  (NPs)  and  Clinical 
Nurse  Specialists  (CNSs) 

d.  Certified  Registered  Nurse  Anesthetists 
(CRNAs) 

e.  Nurse-Mldwives  (NMs) 

f.  Clinical  Psychologists  (CPs) 

g.  Clinical  Social  Workers  (CSWs) 


4.  Provider-based  and  Teaching  Physicians 

5.  Payment  for  Supplies.  Services,  and 
Drugs  Furnished  Incident  to  a  Physician's 
Service 

a.  Supplies 

b.  Services 

c.  Drugs 

B.  Formula  for  Computing  Payment 
Amounts 

C.  Sources  of  Relative  Value  Units  (RVUs) 

1.  Physician  Work  RVUs 

2.  Unlisted  Procedures.  Local  Codes,  and 
Carrier  Priced  Services 

3.  RVUs  for  Limited  Licensed  Practitioner 
Services 

4.  Radiology  Services 

a.  Integration  of  Existing  Radiologist  Fee 
Schedule  Into  the  Physician  Fee  Schedule 

b.  Rescaling  Values  for  the  Physician  Fee 
Schedule 

c.  Portable  X-ray 

d.  Interventional  Radiological  Services 

e.  Technical  Component  of  Radiation 
Oncology  Services 

f.  Low  Osmolar  Contrast  Media  (LOCM) 

5.  Anesthesia  Services 

a.  Integration  of  Anesthesia  Services  Into 
the  Physician  Fee  Schedule 

b.  Continuation  of  Recognition  of  Time 

c.  Payment  for  Specialized  Services 
Furnished  by  Anesthesiologists 

d.  Monitored  Anesthesia  Care 

e.  Attending  Physician  Relationship 

6.  Physician  Pathology  Services 

7.  Charge-Based  Computation  of  Practice 
Expense  and  Malpractice  RVUs 

8.  Combining  Work,  Practice  Expense,  and 
Malpractice  RVUs  onto  a  Common  Scale 

9.  Periodic  Review  and  Adjustments  in 
RVUs 

a.  Establishing  RVUs  for  New  Services  and 
Changing  RVUs  for  Existing  or  Revised 
Services 

b.  Implementation  of  the  $20  Million 
Limitation 

D.  Geographic  Adjustment  Factors  (GAFs) 

E.  Conversion  Factor  (CF) 

1.  Computation  of  Budget-Neutral  CF 

2.  Accounting  for  Transition  Payment  Rules 
in  CF  Calculation 

3.  Other  Issues  Related  to  Determining  the 
Initial  CF 

4.  Future  Updates  of  CF 

F.  Data  Used  to  Develop  the  Fee  Schedule 

1.  Sources  of  Data 

2.  Aging  of  Data  to  Reflect  1991  Payment 
Rules  and  Expenditures 

G.  Definitions 

1.  Coding  of  Medical  Visits  and 
Consultations 

2.  Global  Surgery  Policy 

a.  Major  Surgery 

b.  Minor  Surgery  and  Nonincisional 
Procedures 

3.  Defining  Geographic  Payment  Localities 
under  the  Fee  Schedule 

H.  Adjustments  to  Fee  Schedule  Payments 

1.  Site  of  Service  Differential 

2.  Professional/Technical  Component 
Services 

a.  Radiology  Services 

b.  Diagnostic  Tests 

c.  Physician  Pathology  Services 

3.  Payment  Modifiers 

a.  Multiple  Surgery  (CPT  Modifier  51) 
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b.  Bilateral  Surgery  (CPT  Modifier  50) 

c.  Providers  Furnishing  Less  than  the 
Global  Fee  Package  (CPT  Modifiers  54, 
55.  and  56) 

d.  Physicians  Who  Assist  at  Surgery  (CPT 
Modifiers  80, 81,  and  82) 

e.  Two  Surgeons  and  Surgical  Team  (CPT 
Modifiers  62  and  66) 

f.  Unusual  Services  (CPT  Modifier  22)  or 
Reduced  Services  (CPT  Modifier  52) 

g.  Multiple  Modifiers  (CPT  Modifier  99) 
h.  Multiple  Patients  and  Single  Patient 

Modifiers  on  Nursing  Home  Visit  Bills 

(HCPCS  Alpha-Numeric  Modifiers  MP 

and  SP] 
i.  Modifiers  that  Will  Not  Affect  Payment 

Levels 
j.  Travel 
k.  New  Modifiers 

4.  New  Physician/Practitioner  Adjustment 

a.  Exceptions 

b.  Years  of  Practice 

c.  Amounts  of  Adjustments 

5.  Participating  Physician  Differential 

6.  Health  Professional  Shortage  Area  Bonus 
Payment 

7.  Comparability  and  Inherent 
Reasonableness  Rules 

I.  Limiting  Charge  on  Nonparticipating 
Physicians 
III.  Summary  of  Analysis  of  Comments  and 
Responses 

A.  Services  to  be  Included  in  the  Fee 
Schedule 

1.  Limited  Licensed  and  Nonphysician 
Practitioners — General 

2.  Certified  Registered  Nurse  Anesthetists 
(CRNAs) 

3.  Services  of  Physicians  to  Patients  in 
Provider  Settings  and  Services  of 
Teaching  Physicians 

4.  Payment  for  Supplies,  Services,  and 
Drugs  Furnished  Incident  to  a  Physician's 
Service 

a.  Supplies 

b.  Services 

c  Drugs  and  Injections 

B.  Formula  for  Computing  Payment 
Amounts 

C.  Sources  of  Relative  Value  Units  (RVUs) 

1.  Physician  Work  RVUs 

a.  Procedural  Issues 

b.  Visit  Code  Comments  and  Responses 

c.  Independent  Studies  that  Conflict  with 
Harvard  Results 

d.  Other  Methodological  Issues 

e.  Overview  of  Process  of  Changing  RVUs 

f.  Changes  in  Work  Values  for  "Starred 
Codes" 

g.  Detailed  Discussion  of  RVU  Changes 

2.  Unlisted  Procedures,  Local  Codes,  and 
Carrier  Priced  Services 

3.  RVUs  for  Limited  Licensed  Practitioner 
Services 

4.  Radiology  Services 

a.  Integration  of  existing  Radiologist  Fee 
Schedule  Into  the  Physician  Fee  Schedule 

b.  General  Diagnostic  Radiology 

c.  Computerized  Axial  Tomography  (CAT) 
and  Magnetic  Resonance  Imaging  (MRI) 
Procedures 

d.  Portable  X-ray 

e.  Interventional  Radiological  Services 
.  f.  Radiation  Oncology 

g.  Low  Osmolar  Contrast  Material  (LOCM) 
h.  Nuclear  Medicine 


5.  Anesthesia  Services 

a.  Integration  of  Anesthesia  Services  into 
the  Physician  Fee  Schedule  and 
Elimination  of  Actual  Time 

b.  Payment  for  Multiple  Anesthesia 
Services 

c.  Payment  for  Specialized  Services 
Furnished  by  Anesthesiologists 

d.  Methodology  for  Integrating  Anesthesia 
Services  into  the  Physician  Fee  Schedule 

e.  Monitored  Anesthesia  Care 
f  Teaching  Physicians 

6.  Physician  Pathology  Services 

7.  Charge-Based  Computation  of  Practice 
Expense  and  Malpractice  RVUs 

8.  Combining  Work.  Practice  Expense,  and 
Malpractice  RVUs  onto  a  Common  Scale 

9.  Periodic  Review  and  Adjustments  in 
RVUs 

a.  Proposed  Policy  for.  Review  and 
Adjustments 

b.  Implementation  of  the  $20  Million 
Limitation 

D.  Geographic  Adjustment  Factors  (GAFs) 

E.  Conversion  Factor  (CF) 

1.  Overview  of  Computation  of  Budget- 
Neutral  CF 

2.  Accounting  for  Transition  Payment  Rules 
in  CF  Calculation 

3.  Other  Issues  Related  to  Determining  the 
Initial  CF 

F.  Data  Used  to  Develop  the  Fee  Schedule 

G.  Definitions 

1.  Global  Surgery  Policy 

a.  Major  Surgery 

b.  Minor  Surgery  and  Nonincisional 
Procedures 

2.  Geographic  Payment  Localities 

H.  Adjustments  to  Fee  Schedule  Payments 

1.  Site  of  Service  Differential 

2.  Professional/Technical  Component 
Services 

a.  Radiology  Services 

b.  Diagnostic  Tests 

c.  Physician  Pathology  Services 

3.  Payment  Modifiers 
a.'  General 

b.  Multiple  Surgery  (CPT  Modifier  51) 

c.  Bilateral  Surgery  (CPT  Modifier  50) 

d.  Providers  Furnishing  Less  than  the 
Global  Fee  Package  (CPT  Modifiers  54, 
55.  and  56) 

e.  Physicians  Who  Assist  at  Surgery  (CPT 
Modifiers  80,  81,  and  82) 

f.  Two  Surgeons  and  Surgical  Team  (CPT 
Modifiers  62  and  66) 

g.  Unusual  Services  (CPT  Modifier  22)  or 
Reduced  Services  (CPT  Modifier  52) 

h.  Multiple  Modifiers  (CPT  Modifier  99) 
i.  Multiple  Patients  and  Single  Patient 

Modifiers  on  Nursing  Home  Visit  Bills 

(HCPCS  Alpha-Numeric  Modifiers  MP 

and  SP) 
j.  Modifiers  that  Would  Not  Affect  Payment 

Levels 
k.  Travel 

4.  New  Physician/Practitioner  Adjustment 

5.  Health  Professional  Shortage  Area  Bonus 
Payment 

I.  Limiting  Charge  on  Nonparticipating 

Physicians 
).  Comments  on  Regulatory  Impact 

Analysis 
K.  General  or  Procedural  Comments 
IV.  Regulatory  Impact  Analysis 
A.  Executive  Order  12291  and  Regulatory 

Flexibility  Act 


1.  Effects  on  Physician  Payments 

a.  Impact  Estimation  Methodology 

b.  Overall  Fee  Schedule  Impact 

c.  Specialty  Level  Effects 

d.  State  Level  Effects 

e.  Effects  of  Separate  Payment  for  Drugs 

2.  Effects  on  Beneficiaries'  Costs  and 
Access  to  Services 

3.  Effects  on  Carriers 

B.  Rural  Hospital  Impact  Statement 
V.  Information  Collection  Requirements 

Text  of  Final  Regulations 
Addenda 

A — ^Technical  Documentation/Explanation 

and  Guide  for  Using  Fee  Schedule  Tables 
B — Relative  Value  Units  by  Service  and 

Related  Information 
C — Geographic  Practice  Cost  Indices  by  Fee 

Schedule  Areas 
D — Information  for  Obtaining  Sources  of 

Data  Underlying  Fee  Schedule 
E— CPT  Definitions  for  Visit  Codes 
F — Procedure  Codes  Subject  to  the 

Outpatient  Limit 
G — Facility-based  Procedures  for  which 

Additional  Amount  for  Supplies  May  l>e 

Payable  If  Performed  in  a  Physician's 

Office 

In  addition,  because  of  the  many 
agencies  and  terms  to  which  we  refer  by 
acronym  in  this  final  rule,  we  are  listing 
those  acronyms  and  their  corresponding 
terms  in  alphabetical  order  below: 

AAO — American  Academy  of 

Ophthalmology 
ACR — American,  College  of  Radiology 
AFROC — AssociJBtion  of  Freestanding 

Radiation  Oncology  Centers 
AHPB — Adjusted  historical  payment  basis 
AMA — American  Medical  Association 
APA — Administrative  Procedure  Act 
ASA — American  Society  of  Anesthesiology 
ASC — Ambulatory  surgical  center 
AWP — Average  wholesale  price 
BMAD— (Part)  B  Medicare  Annual  Data 
CAP — College  of  American  Pathologists 
CAT — Computerized  axial  tomography 
CBO — Congressional  Budget  Office 
CF — Conversion  factor 
CFR— Code  of  Federal  Regulations 
CHER— Center  for  Health  Economics 

Research 
CMD — Carrier  medical  director 
CNS — Clinical  nurse  specialist 
CP — Clinical  psychologist 
CPR — Customary,  prevailing,  and  reasonable 
CPT — Current  Procedural  Terminology,  4th 

Edition  (copyrighted  by  the  American 

Medical  Association) 
CRNA — Certified  registered  nurse  anesthetist 
CRVS— California  Relative  Value  Studies 
CSW— Clinical  social  worker 
CWF — Common  working  file 
CY — Calendar  year 
DHHS — Department  of  Health  and  Human 

Services 
DME — Durable  medical  equipment 
DO — Doctor  of  Osteopathy 
DRG — Diagnosis-related  group 
EKG^Electrocardiogram 
EO — Executive  Order 
ERCP — Endoscopic  retrograde 

cholangiopancreatography 
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ESWL — Extracorporeal  Shock  Wave 

Lithotripsy 
FDA — Food  and  Drug  Administration 
FTE — Full-time  equivalent 
FY— Fiscal  year 

GAF — Geographic  adjustment  factor 
GPCI — Geographic  practice  cost  index 
HHA — Home  health  agency 
HCF A— Health  Care  Financing 

Administration 
HCPCS— HCFA  Common  Procedure  Coding 

System 
HHS— Department  of  Health  and  Human 

Services 
HPSA — Health  Professional  Shortage  Area 
HUD — Department  of  Housing  and  Urban 

Development 
DC — Inflation-indexed  charge 
JAMA — Journal  of  the  American  Medical 

Association 
LCX]M — Low  osmolar  contrast  media 
LPN — Licensed  practical  nurse 
MAAC — Maximum  Allowable  Actual  Charge 
MAC — Monitored  Anesthesia  Care 
MCM — Medicare  Carriers  Manual 
MCP— Monthly  Capitation  Payment 
MD — Doctor  of  Medicine 
ME] — Medicare  Economic  -Index 
MP— Multiple  patients 
MR] — Magnetic  resonance  imaging 
MSA — Metropolitan  statistical  area 
MVPS — Medicare  volume  performance 

standards 
NAMCS— National  Ambulatory  Medical  Care 

Survey 
NCH — National  Claims  History 
NF — Nursing  facility 
NM — Nurse-midwife 
NP — Nurse  practitioner 
OBRA — Omnibus  Budget  Reconciliation  Act 
OIG — Office  of  the  Inspector  General 
OMB — Office  of  Management  and  Budget 
OT — Occupational  therapist 
PA — Physician  assistant 
Ph.D — Doctor  of  philosophy 
PHS— Public  Health  Service 
Pub.  L— Public  Law 
PPRC — Physician  Payment  Review 

Commission 
PPS — Prospective  payment  system 
PRMS — Puerto  Rico  Medical  Society 
PRO — (Utilization  and  Quality  Control]  Peer 

Review  Organization 
PT — Physical  therapist 
RF A— Regulatory  Flexibility  Act 
RN — Registered  nurse 
RVS^Relative  value  scale 
RVU — Relative  value  unit 
S&l — Supervision  and  interpretation  (relates 

to  coding  of  radiological  services) 
SCVIR — Society  of  Cardiovascular  and 

Interventional  Radiology 
SMI — Supplementary  Medical  Insurance 
SP — Single  patient 
SPECT — Single  photon  emission  computed 

tomography 
TEFRA— Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982 
UI — Urban  Institute 
UIP — University  of  Iowa  Pfaysiciana 

L  Background 

A.  Legislative  History 

The  Medicare  program  was 
established  in  1965  by  the  addition  of 


title  XVIII  to  the  Social  Security  Act  (the 
Act).  The  Social  Security  Amendments 
of  1965  created  two  insurance  programs: 
Medicare  Part  A  or  Hospital  Insurance 
and  Medicare  Part  B  or  Supplementary 
Medical  Insurance.  These  original 
statutory  provisions  established  the 
principles  of  reasonable  charge  payment 
for  physicians'  services  and  certain 
other  services  under  Part  B.  The  key 
provisions  governing  the  reasonable 
charge  payment  methodology  are  set 
forth  in  sections  1833  and  1842(b)  of  the 
Act  and  in  42  CFR  part  405.  subpart  E. 
While  statutory  amendments  have 
moved  certain  Part  B  services  such  as 
radiologists'  services,  durable  medical 
equipment  (DME),  and  clinical 
laboratory  services  from  reasonable 
charge  payment  to  a  fee  schedule, 
physicians'  services  have  generally  been 
paid  based  on  reasonable  charge 
principles  throughout  the  first  25  years 
of  the  program's  operation. 

In  general,  the  reasonable  charge  for  a 
physician's  service  is  the  lowest  of:  (1) 
The  physician's  actual  charge,  (2)  the 
physician's  customary  charge,  or  (3)  the 
prevailing  charge  in  the  locality  for 
similar  services.  The  customary  charge 
is  the  median  charge  of  the  physician  for 
the  service  during  the  July  through  June 
data  collection  period  preceding  the 
current  calendar  year  (CY).  These 
charges  are  arrayed  in  ascending  order 
and  the  median  or  midpoint  of  the 
charge  data  is  selected  as  the  customary 
charge.  The  prevaihng  charge  limit  for  a 
particular  service  in  a  locality  is  an 
amount  set  high  enough  to  cover  the  full 
customary  charges  of  the  physicians 
whose  billings  have  accounted  for  at 
least  75  percent  (that  is,  the  75th 
percentile)  of  the  charges  in  the  locality 
for  that  service.  Since  1975,  changes  in 
prevailing  charge  limits  from  year  to 
year  have  been  constrained  by  statute  to 
the  amount  of  inflation  in  medical  costs 
as  measured  by  the  Medicare  Economic 
Index  (MEI). 

A  major  change  in  the  Medicare 
physician  payment  rules  was  enacted  as 
part  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1980 
(Public  Law  101-239)  on  December  19, 
1989.  Section  6102  of  Public  Law  101-239 
amended  title  XVIII  of  the  Act  by  adding 
a  new  section  1848,  "Payment  for 
Physicians'  Services".  "The  new  section 
contains  three  major  elements:  (1) 
Establishment  of  volume  performance 
standard  rates  of  increase  for  physician 
services'  expenditures;  (2)  replacement 
of  the  reasonable  charge  payment 
mechanism  with  a  fee  schedule  for 
physicians'  services;  and  (3) 
replacement  of  the  maximum  actual 
allowable  charge  (MAAC),  which 
constrains  the  total  amounts  that 


nonparticipating  physicians  can  charge 
Medicare  beneficiaries  for  covered 
services,  with  a  new  limiting  charge. 

On  November  5, 1990.  Congress 
enacted  Public  Law  101-508.  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  which  contained  several 
modifications  and  clarifications  to  the 
Public  Law  101-239  provisions 
establishing  the  physician  fee  schedule. 
These  modiHcations  have  been  taken 
into  account  throughout  this  final  rule. 
Public  Law  101-508  also  made  a  number 
of  revisions  to  physician  payment 
amounts  for  1991,  which  will  affect 
payment  amounts  under  the  fee 
schedule,  given  the  budget  neutrality 
requirement  for  1992  and  the  transition 
rules.  (Budget  neutrality  is  explained 
more  fully  in  the  discussion  of  the 
conversion  factor  (CF).) 

This  final  rule  is  being  issued  in 
accordance  with  section  1848(b)(1)  of 
the  Act,  as  added  by  section  6102  of 
Public  Law  101-239.  which  requires  that: 
"Before  January  1  of  each  year 
beginning  with  1992,  the  Secretary  shall 
establish,  by  regulation,  fee  schedules 
that  establish  payment  amounts  for  all 
physicians'  services  fiuTiished  in  all  fee 
schedule  areas  *  *  *  for  the  year." 
Section  1848  requires  that  the  fee 
schedule  include  national  uniform 
relative  values  for  all  physicians' 
services.  The  relative  value  of  each 
service  must  be  the  stun  of  relative 
value  units  [RVUs]  representing 
physician  work,  practice  expenses  net  of 
malpractice  expenses,  and  the  cost  of 
professional  liability  insurance 
(malpractice  insurance).  Nationally 
uniform  relative  values  must  be  adjusted 
for  each  locality  by  a  geographic 
adjustment  factor  (GAF).  (Only  one- 
fourth  of  the  physician  work  relative 
value  is  subject  to  adjustment.)  The  CF 
(converting  total  RVUs  into  dollar 
payment  amounts)  must  be  budget 
neutral,  so  that  had  the  fee  schedule 
been  applied  during  1991  it  would  have 
resulted  in  the  same  level  of  aggregate 
payments  as  would  be  made  under  the 
reasonable  charge  system.  The  new  fee 
schedule  must  be  phased  in  over  4 
years,  beginning  in  1992,  with  the  new 
rules  fully  effective  in  1996.  During  1992 
through  1995,  transition  provisions 
generally  blend  the  old  payment 
amounts  with  the  new.  In  addition,  this 
final  rule  sets  forth  a  limit  on  amounts 
that  nonparticipating  physicians  can 
charge  beneficiaries  under  section 
1848(g)  of  the  Act.  This  new  limit  is 
called  the  limiting  charge.  The  limit 
went  into  effect,  as  required  by  law,  on 
January  1, 1991.  Section  5302  of  the 
Medicare  Carriers  Manual  (MCM) 
explains  the  limiting  charge. 
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B.  Development  of  the  Fee  Schedule 

Development  of  the  concepts  and 
methodology  underlying  the  physician 
fee  schedule  has  been  under  way  for  a 
number  of  years.  Based  on 
Congressional  mandates  contained  in 
Public  Law  99-272  (Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985).  Public  Law  99-509  (OBRA  of 
1986).  and  Public  Law  100-203  (OBRA  of 
1987).  we  began  our  effort  to  develop  a 
physician  fee  schedule  based  on  a 
relative  value  scale  (RVS).  We  were 
assisted  in  this  task  by  a  number  of 
experts  inside  and  outside  of 
government,  including  the  research  team 
at  the  Harvard  University  School  of 
Public  Health  led  by  William  Hsiao. 
Ph.D.  The  Harvard  research  team 
produced  "A  National  Study  of 
Resource-Based  Relative  Value  Scales 
for  Physician  Services"  (September 
1988)  and  "A  National  Study  of 
Resource-Based  Relative  Value  Scales 
for  Physician  Services  Phase  U" 
(November  1990)  imder  a  cooperative 
agreement  with  us.  Harvard's  Phase  III 
final  report  has  been  received  in 
installments  throughout  1991  and  is 
expected  to  be  completed  in  December 
of  1991. 

Other  invaluable  contributions  were 
made  by  the  Physician  Payment  Review 
Commission  (PPRC),  whose  analyses 
and  recommendations  werf  extremely 
helpful  to  us  at  every  stage' of  fee 
schedule  development,  lihe  Urban 
Institute  (UI)  and  the  Center  for  Health 
Economics  Research  (CHER)  were 
instnunental  in  the  creation  and 
refinement  of  the  geographic  practice 
cost  indices  (GPCIs),  which  were  used 
to  create  the  GAFs.  The  CHER  also 
provided  data  and  analyses  to  support 
the  development  of  the  global  siu^ery 
and  anesthesia  service  payment 
policies. 

Under  the  statutory  mandates  listed 
above,  we  submitted  three  reports  to 
Congress  in  October  of  1989  ("Volume 
and  Intensity  of  Physician  Services", 
"Relative  Value  Scales  for  Physician 
Services",  and  "Implementation  of  a 
National  Fee  Schedule")  that 
summarized  the  results  of  extensive 
research  and  analysis  relating  to  the 
possible  implementing  of  a  Medicare 
physician  fee  schedule.  These  reports 
reviewed  both  the  theoretical  and 
practical  implications  of  the  transition  to 
a  fee  schedule  and  simulated  the  effects 
of  the  change  luider  various 
assiunptions. 

When  Public  Law  101-239  was 
enacted  2  months  after  the  submission 
of  these  reports,  the  new  law  prescribed 
many  of  the  procedures  and  methods  to 
be  used  in  implementing  the  fee 


schedule  on  January  1, 1992,  but  a 
number  of  key  payment  policy  and 
technical  issues  were  left  to  the 
Secretary  for  resolution.  Thus,  section 
6102(f)(ll)  of  Pubhc  Law  101-239 
required  the  Secretary  to  submit  to  the 
Congress  and  make  available  to  the 
public  a  "model  fee  schedule"  by 
September  1. 1990.  in  order  to  provide  an 
early  opportimity  for  public  review  of 
the  fee  schedule  methodology.  The 
model  fee  schedule  was  to  include 
"*  *  *  as  many  services  as  the 
Secretary  concludes  can  be  assigned 
valid  relative  values". 

The  model  fee  schedule  was 
published  on  September  4, 1990  as  part 
of  a  notice  with  comment  period  (55  FR 
36178).  Its  narrative  portions  described 
the  statutory  requirements,  listed  and 
explained  the  technical  and  policy 
issues  left  to  the  Secretary's  discretion, 
and  described  steps  that  had  been  taken 
and  that  were  plaruied  in  order  to 
resolve  the  outstanding  issues.  Preferred 
options  were  identified  in  some  cases;  in 
other  cases,  options  were  discussed 
without  identification  of  a  preferred 
approach.  The  addenda  to  the  model  fee 
schedule  notice  provided  preliminary 
estimates  of  the  relative  values 
associated  wi^  the  approximately  1.400 
services  studied  as  part  of  the  Harvard 
Phase  I  study  as  well  as  preliminary 
values  for  GPCIs  for  all  existing 
Medicare  locahties.  Using  these  tables, 
readers  could  compute  preliminary 
estimates  of  payment  amounts  for 
particular  services  in  particular 
localities  under  the  fee  schedule,  We 
provided  a  60-day  public  comment 
period:  comments  received  were 
considered  carefully  and  were  helpful  to 
us  in  developing  the  proposed  rule  that 
was  published  in  the  Federal  Register  on 
June  5, 1991  (56  FR  25792). 

Based  primarily  on  Phase  II  and  some 
of  Phase  III  of  the  Harvard  study,  the 
proposed  rule  contained  relative  values 
for  more  than  4,000  services 
representing  about  85  percent  of 
Medicare  payments.  In  Phase  II.  15 
additional  medical  and  surgical 
specialties  were  studied  that  were  not 
studied  in  Phase  I.  In  addition,  seven 
Phase  I  specialties  were  restudied,  with 
four  of  these  restudies  funded  by  the 
specialty  societies.  Not  only  did  Phase  II 
almost  triple  the  number  of  services  for 
which  RVUs  had  been  produced,  but  it 
refined  the  RVUs  for  many  of  the 
original  1,400  services.  The  preamble  to 
the  proposed  rule  also  explained  in 
much  more  detail  the  issues  involved  in 
aging  the  data  to  predict  1991  physician 
payments,  computation  of  practice 
expense  and  malpractice  RVUs, 
calculation  of  the  budget-neutral  CF. 


computation  of  an  adjusted  historical 
payment  basis  (AHPB)  for  purposes  of 
the  transition,  development  of  RVUs  for 
technical  component  services,  and  many 
other  aspects  of  the  fee  schedule. 
Although  a  policy  was  proposed  for 
every  issue,  in  many  instances,  multiple 
approaches  were  described  and 
comments  were  invited.  Those 
comments  were  useful  to  us  in 
developing  the  final  rule. 

This  final  rule  is  based  primarily  on 
Phases  II  and  III  of  the  Harvard  study, 
which  produced  RVUs  for  all  but  about 
400  of  the  remaining  Medicare-covered 
services  that  required  work  RVUs.  In 
Phase  III,  (1)  most  of  the  extrapolated 
Phases  I  and  II  values  were  replaced  by 
values  that  were  generated  by  a  small 
group  survey  process,  and  (2)  many  pre- 
and  post-work  estimates  for  Phases  I 
and  II  work  values  were  revised.  A  few 
early  Phase  III  results  were  available  for 
inclusion  in  the  proposed  rule; 
additional  Phase  III  results  were 
provided  to  us  in  installments 
throughout  1991.  Those  received  by  late 
Summer  1991  are  reflected  in  this  final 
rule.  We  developed  RVUs  for  roughly 
400  services  that  had  not  been  surveyed 
by  Harvard  (generally  low  volume 
services  or  nonphysician  services  or 
services  that  were  extrapolated  by 
Harvard).  Physician  work  RVUs  were 
reviewed  and  developed  by  carrier 
medical  directors  (CMDs),  initially 
through  a  survey  conducted  by  mail  and 
subsequently  through  group  meetings  to 
refine  the  product  of  the  survey  process. 
Through  a  consensus  or  Delphi-type 
process,  CMDs  rated  physician  work  for 
the  remaining  services.  In  addition,  a 
number  of  physician  work  relative 
values  were  refined  based  on 
information  provided  as  part  of  the 
comment  process  on  the  proposed  rule. 
Discussion  of  these  refinements  is 
included  later  in  this  preamble  as  part  of 
the  analysis  of  comments. 

C.  Summary  of  the  Provisions  in  the 
Proposed  Rule 

The  June  5. 1991  proposed  rule  set 
forth  proposed  RVUs  for  physician 
services  under  the  fee  schedule, 
proposed  GPCI  values,  and  proposed 
policies  on  a  wide  range  of  fee  schedule 
and  limiting  charge  issues  left  to 
Secretarial  discretion  by  Public  Law 
101-239  and  Public  Law  101-508. 
Highlights  of  that  proposed  rule 
(including  provisions  explicitly  specified 
in  the  statute)  are  summarized  below. 

•  The  fee  schedule  would  apply  to 
physician  services;  services  of  limited 
licensed  practitioners,  diagnostic  tests 
other  than  clinical  diagnostic  laboratory 
tests;  diagnostic  and  therapeutic 
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radiology  services;  and  physical  and 
occupational  therapy. 

•  Payments  to  various  nonphysician 
practitioners,  although  not  payable 
under  the  fee  schedide.  would  be  based 
on  fee  schedule  payments. 

•  The  proposed  rule  provided 
preliminary  physician  work,  practice 
expense,  and  malpractice  RVU  values 
for  services  that  had  been  studied  by  the 
Harvard  research  team  and  explained  in 
general  terms  our  proposed  process  for 
"gap-filling"  values  not  expected  to  be 
provided  by  Harvard. 

•  The  existing  radiologist  fee 
schedule  would  be  integrated  into  the 
overall  physician  fee  schedule  as 
required  by  statute.  While  the 
relationships  among  RVUs  for  services 
in  the  existing  fee  schedule  must  be 
preserved,  the  entire  fee  schedule  must 
be  rescaled  to  link  radiology  services  to 
equivalent  nonradiology  services  in  the 
physician  fee  schedule. 

•  The  proposed  rule  included  policies 
for  a  number  of  special  situations 
related  to  radiology  services,  including 
portable  x-ray  services,  interventional 
services,  payments  that  recognize  the 
type  of  equipment  used,  and  low 
osmolar  contrast  media  (LOCM). 

•  Since  there  has  been  great  variation 
in  the  use  of  present  visit  codes,  new 
visit  codes  developed  by  the  Cl^ 
Editorial  Panel  would  be  adopted. 

•  Payment  for  surgical  services  would 
include  a  standard  package  of  pre- 
operative, intra-operative,  and  post- 
operative services. 

•  A  site  of  service  differential  would 
be  established.  For  services  commonly 
performed  in  physicians'  offices,  the 
practice  expense  RVUs  would  be 
adjusted  if  the  service  is  furnished  in  a 
hospital  outpatient  department. 

•  Althou^  Public  Law  101-508 
precludes  separate  payment  for  EKG 
interpretations  by  physicians,  the  visit 
RVUs  would  be  increased  to  include  an 
allowance  for  the  EKG  interpretation. 

•  Anesthesia  services  would  be 
integrated  into  the  overall  physician  fee 
schedule,  as  required  by  statute.  In 
conjunction  with  this  integration,  actual 
time  units  would  be  eliminated  as  an 
element  in  payment  for  anesthesia 
services  furnished  by  physicians  or 
certified  registered  nurse  anesthetists 
(CRNAs).  Estimates  of  the  average  time 
each  anesthesia  procedure  takes  to 
perform  would  be  factored  into  the 
RVUs. 

•  Services  of  nonphysicians  that  are 
covered  incident  to  a  physician's  service 
would  be  paid  under  the  fee  schedule  as 
if  the  physician  had  furnished  the 
service. 

•  Payment  would  be  made  for 
nonself-administrable  drugs  outside  the 


physician  fee  schedule.  Carriers  would 
base  payment  on  85  percent  of  the 
national  average  wholesale  price. 

•  Except  for  dnigs  and  specified 
expensive  supplies,  office  medical 
supplies  would  be  considered  practice 
expense  to  the  physician  and  included 
in  the  practice  expense  RVUs. 

•  The  budget-neutral  CF  would  reflect 
adjustments  to  take  into  account:  (1)  the 
net  cost  associated  with  the 
asymmetrical  transition  rules  in  the 
statute;  and  (2)  anticipated  volume  and 
intensity  responses  to  changes  in  fees. 
The  CF  would  be  calculated  by  using 
1989  claims  data  "aged"  to  1991 
(updated  to  reflect  legislative  changes 
and  other  changes). 

•  The  GAFs  for  fee  schedule 
payments  would  be  based  on  work  done 
by  the  UI  and  the  CHER. 

•  A  standard  list  of  payment 
modifiers  would  be  established  that 
would  affect  payment  (for  example, 
multiple  surgery). 

A  more  detailed  description  of  the 
statutory  requirements,  proposed 
provisions,  rationale  for  the  proposed 
policy,  and  the  other  alternatives  we 
considered  is  contained  in  the  proposed 
rule  (56  FR  25795).  Also,  proposed  rule 
policies  are  discussed  in  the  narrative 
paragraphs  that  precede  comments  and 
responses  in  section  III  of  this  preamble 
(Summary  of  Analysis  of  Comments  and 
Responses). 

D.  Number  and  Types  of  Public 
Comments 

In  response  to  the  publication  of  the 
proposed  rule  on  June  5, 1991  in  the 
Federal  Register,  we  received 
approximately  95,000  timely  items  of 
correspondence.  Comments  were 
received  from  a  wide  variety  of 
correspondents,  including  professional 
associations  and  societies,  health  care 
workers,  law  firms,  advocacy  groups, 
third-party  health  insurers,  clinical 
research  groups,  pharmaceutical 
companies,  medical  schools,  teaching 
hospitals,  private  individuals,  and 
members  of  Congress.  We  have 
summarized  these  comments  and  our 
responses  in  section  III  of  this  preamble. 

In  addition,  we  have  summarized  and 
responded  to  the  comments  received  in 
response  to  the  proposed  notice 
concerning  "National  Standardization  of 
'Global  Surgery'  Policy"  that  was 
published  in  the  Federal  Register  on 
January  8, 1991  (56  FR  699).  The 
comments,  for  the  most  part,  were 
resubmitted  or  duplicated  the  comments 
received  in  response  to  the  June  5, 1991 
proposed  rule.  We  have  included  the 
comments  and  our  responses  in  this 
final  rule  in  heu  of  publishing  a  separate 
final  notice. 


n.  Summary  of  the  Provtsions  in  This 
Final  Rule 

In  this  section  we  provide  brief 
summaries  of  the  provisions  of  the  final 
rule.  Information  about  the  statutory 
requirements  for  establishing  the 
physician  fee  schedule  and  the 
di^erences  between  the  policies 
proposed  on  June  5, 1991  and  the 
policies  in  the  final  rule  is  provided  in 
section  III  of  this  preamble  (Analysis  of 
Comments  and  Responses). 

A.  Services  to  be  Included  in  the  Fee 
Schedule 

1.  Physicians — General 

Section  1848(a)(1)  of  the  Act  (as  added 
by  section  6102  of  Public  Law  101-239) 
requires  that  payment  be  made  under 
the  physician  fee  schedule  for  all 
physicians'  services,  as  defined  in 
section  1848(j](3]  of  the  Act.  including: 
Professional  services  of  physicians; 
services  and  suppHes  incident  to 
physicians'  services  (except  drugs, 
which  we  will  exclude):  outpatient 
physical  and  occupational  therapy; 
diagnostic  X-ray  and  other  diagnostic 
tests;  and  X-ray,  radium,  and 
radioactive  isotope  therapy  [\  415.2, 
definition  of  "Physicians'  Services"). 

2.  Limited  Licensed  Practitioners 

The  physician  fee  schedule  will  apply 
to  optometrists,  dentists,  oral  and 
maxillofacial  surgeons,  podiatrists,  and, 
chiropractors  when  they  furnish  specific 
services  for  which  the  law  considers 
them  to  be  physicians. 

3.  Nonphysician  Practitioners 

a.  Physical /occupational  therapists 
(PT/OTs).  Physical  and  occupational 
therapy  services  furnished  in  an 
independent  practice  will  be  paid  under 
the  physician  fee  schedule.  Physical, 
occupational,  and  speech  therapy 
services  that  are  covered  when 
furnished  by  a  provider  of  services  (for 
example,  a  hospital  and  nursing  facility 
(NF))  will  not  be  affected  by 
implementation  of  the  physician  fee 
schedule.  That  is,  payment  for  physical 
therapy  services  furnished  in  provider 
settings  will  continue  to  be  part  of 
payment  to  that  provider  and  not 
separately  paid  to  the  practitioner 
furnishing  the  physical  therapy  services. 

b.  Physician  assistants  (PAs).  Under 
the  statute,  allowed  charges  for 
assistant-at-surgery  services  furnished 
by  PAs  will  be  limited  to  65  percent  of 
the  physician  fee  schedule  amount 

§  415.50.  The  allowance  for  services 
furnished  in  a  hospital,  other  than 
assistant-at-surgery  services,  will  be 
limited  to  75  percent  of  the  physician  fee 
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schedule  amount.  The  allowance  for  all 
other  PA  services  will  be  limited  to  85 
percent  of  the  physician  fee  schedule. 

c.  Nurse  practitioners  (NPs)  and 
clinical  nurse  specialists  (CNSa).  The 
law  limits  allowed  charges  for  services 
of  NPs  furnished  in  NFs  covered  under 
section  1861(s)(2)(k)(ii)  of  the  Act  to  85 
percent  of  the  physician  fee  schedule 
amount.  For  services  of  NPs  and  CNSs 
covered  under  section  1861(8)(2)(k)(iii) 
furnished  in  rural  areas  as  defined  for 
the  hospital  prospective  payment  system 
(PPS).  the  allowed  amount  will  be 
limited  to  the  lower  of  the  actual  charge 
or  75  percent  of  the  physician  fee 
schedule  amount  for  services  furnished 
in  a  hospital;  and  85  percent  of  the 
physician  fee  schedule  amount  in  all 
other  settings  (S  415.54). 

d.  Certified  registered  nurse 
anesthetists  (CRNAs).  We  will  use  the 
same  RVS  for  determining  payment  for 
both  physician  anesthesia  services  and 
CRNA  services  (§415.58).  For  a  specific 
anesthesia  code,  the  RVUs  for  the 
CRNA  service  will  be  the  same  as  the 
RVUs  for  an  anesthesia  service 
personally  performed  by  the 
anesthesiologist.  The  CF  for  a  non- 
medically  directed  CRNA  will  be  limited 
to  the  anesthesia  CF  applicable  in  that 
locality.  We  will  not  apply  a  limit  on  the 
CF  for  services  of  medically  directed 
CRNAs. 

e.  Nurse-midwives  (NMs).  Payment 
for  NMs  will  be  limited  to  65  percent  of 
the  physician  fee  schedule  amount 

({  415.52). 

f.  Clinical  psychologists  (CPs). 
Diagnostic  tests  furnished  by  CPs  will 
be  paid  under  the  physician  fee  schedule 
like  all  other  fee  schedule  services. 
(Therapeutic  and  other  diagnostic 
services  of  CPs  will  be  paid  under  a 
separate  rule,  which  is  still  being 
developed.) 

g.  Clinical  social  workers  (CSWs). 
Covered  diagnostic  tests  furnished  by 
CSWs  will  be  paid  under  the  physician 
fee  schedule  like  all  other  fee  schedule 
services  (S  415.60)  (Psychological  testing 
services,  however,  are  covered  only  if 
furnished  by  physicians  or  qualified 
psychologists).  Therapeutic  and  other 
diagnostic  services  of  CSWs  will  be 
limited  to  75  percent  of  the  fee  schedule 
for  CPs. 

4.  Provider-Based  and  Teaching 
Physicians 

Direct  patient  care  services  of 
provider-based  physicians,  including 
those  in  teaching  hospitals,  with  the 
exception  of  those  under  the  cost 
election  provision,  will  be  paid  under 
the  physician  fee  schedule  on  the  same 
basis  as  other  physician  services.  The 
attending  physician  criteria  (S  405.521) 


for  teaching  physicians  will  remain  in 
effect  under  the  physician  fee  schedule. 

5.  Payment  for  Supplies,  Services,  and 
Drugs  Furnished  Incident  to  a 
Physician's  Service 

a.  Supplies.  Office  medical  supplies, 
except  for  drugs  and  certain  supplies 
associated  with  performing  the 
procedures  listed  in  Addendum  G  of  this 
final  rule,  will  be  considered  to  be 
practice  expenses  to  the  physician  and 
payment  will  be  included  in  the  practice 
expense  portion  of  the  payment  for  a 
medical  or  surgical  service  to  which 
they  are  incidental  (S  415.34(a)}. 

For  procedures  in  Addendum  G,  we 
have  established  a  practice  expense 
RVU  of  1.0  for  supplies  that  are  used 
incident  to  a  physician's  service  but 
generally  are  not  the  type  of  routine 
supplies  that  are  included  in  the  practice 
expense  RVU  for  specific  physicians' 
services.  We  will  pay,  however,  a 
separate  allowance  based  on  an  RVU  of 
1.0  only  if  these  supplies  are  billed 
(using  procedure  code  A4550)  in 
conjunction  with  procedures  listed  in 
Addendum  G,  and  these  procedures  are 
performed  in  physicians'  offices.  The 
GPCI  will  not  be  applied  to  determine 
payment  for  supplies. 

b.  Services.  Services  of  a 
nonphysician  that  are  covered  incident 
to  a  physician's  service  will  be  paid 
under  the  fee  schedule  as  if  the 
physician  had  furnished  the  services 

(9  415.34(b)). 

c.  Drugs.  We  will  use  a  standard 
method  to  pay  for  drugs  ({  405.517).  We 
will  base  payment  for  a  drug  on  the 
lower  of  the  estimated  acquisition  cost 
or  the  national  average  wholesale  price 
of  the  drug.  If  a  drug  has  multiple 
sources,  the  median  of  the  average 
national  wholesale  generic  prices  will 
be  used.  Estimated  acquisition  costs  will 
be  determined  based  on  surveys  of 
actual  invoice  prices  paid  by  the 
providers  furnishing  the  drug.  In 
calculating  estimated  acquisition  costs, 
indirect  costs  such  as  inventory,  waste, 
and  spoilage  may  be  considered. 

We  are  clarifying  in  §  405.517  that  the 
payment  policy  for  drugs  applies  to  all 
drugs  furnished  to  Medicare 
beneficiaries  that  are  not  paid  on  a  cost 
or  prospective  payment  basis.  This 
includes  drugs  furnished  by  independent 
ESRD  facilities.  Accordingly,  we  are 
adding  a  new  paragraph  (c)(7)  to 
S  413.170  that  describes  the  payment 
rules  for  drugs  furnished  by  ESRD 
facilities. 

B.  Formula  for  Computing  Payment 
Amounts 

Section  1848(a)  of  the  Act  specifies 
that  pajrment  for  Medicare  physicians' 


services  must  be  based  on  the  lesser  of 
the  actual  charge  or  the  payment 
amount  computed  under  the  fee 
schedule.  Although  the  law  refers  to  the 
fee  schedule  values  as  "payment 
amounts",  in  fact  under  the  statutory 
formula  the  amount  paid  directly  to  a 
physician  or  beneficiary  by  Medicare 
will  be  80  percent  of  the  actual  charge  or 
80  percent  of  the  fee  schedule  payment 
amount,  whichever  is  less.  The 
beneficiary  is  required  to  pay  the 
remaining  20  percent.  (Throughout  this 
final  rule,  we  have  used  the  terms  "fee 
schedule  payment  amount."  "payment 
amount."  ''payment."  and  "allowed 
charge"  as  used  in  the  statute  to  include 
the  amounts  for  which  both  the 
beneficiary  and  Medicare  are 
responsible.) 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act.  payment  amounts 
for  particular  services  under  the 
physician  fee  schedule  will  be  computed 
as  the  product  of  three  factors:  (1)  A 
relative  value  for  the  service,  (2)  the 
GAF  for  the  fee  schedule  area,  and  (3)  a 
nationally  uniform  dollar  CF.  (Although 
we  generally  describe  a  single 
nationally  uniform  CF.  different  CFs  for 
surgical  services  and  other  services  may 
be  established  as  part  of  the  Medicare 
volume  performance  standards  (MVPS) 
and  annual  update  process.  A 
discussion  of  the  update  process 
appears  in  the  section  on  '^le  CF.)  This 
general  formula  can  be  expressed  as: 

Payments  =  RVUf,  x  GAFt«  x  CF 
where 

RVUt^Total  relative  value  unit!  for  the 

service 
GAFt= Total  geographic  adjustment  factor 

for  the  fee  schedule  area 
CF- Uniform  national  CF 
.-Service 
,— Fee  schedule  area 

Section  1848(e)(2)  of  the  Act  requires 
the  total  GAF  for  a  fee  schedule  area  to 
be  the  sum  of  three  components,  relating 
to  the  three  components  of  the  total 
RVU  for  a  service.  The  three 
components  are: 

(1)  Physician  work; 

(2)  Practice  expenses  or  overhead, 
such  as  rent,  staff  salaries,  equipment, 
and  supplies,  exclusive  of  professional 
malpractice  liability  insurance  costs; 
and 

(3)  Professional  liabiUty  insurance  or 
malpractice  costs. 

Section  1848(c)(1)  of  the  Act  defines 
the  components  of  the  RVU  for  a 
physician  service.  The  physician  work 
RVU  must  reflect  the  physician 
resources  required  to  furnish  the  service, 
including  time  and  intensity  of  effori. 
Under  the  formula  specified  at  section 
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1848(c)(2)(C].  the  practice  expense  and 
malpractice  RVUs  are  based  on 
historical  data  for  practice  expense  as  a 
fraction  of  total  physician  revenue, 
weighted  by  specialty,  applied  to 
estimated  1991  average  allowed  charges 
under  the  customary,  prevailing,  and 
reasonable  charge  methodology. 

Separate  GPCIs  have  been  developed 
for  the  three  components  of  the  fee 
schedule.  Under  section  1848(e]  of  the 
Act,  the  GAF  is  equal  to  a  weighted 
average  of  these  three  GPCIs.  Thus, 
when  the  GAF  is  expressed  as  the  sum 
of  its  three  components,  the  formula 
becomes: 

Payments  =  RVUt.  x  [(GPCIw. 

X  w.%)  +  (GPCIpe.  X  pe,%) 

+  (GPCIm.xm.%)JxCF 
where 
GPCIw. =GPC1  value  reflecting  one-fourth  of 

geographic  variation  in  physician  work 

applicable  in  the  fee  schedule  area 
GPCIpe, =GPCI  value  for  practice  expense 

applicable  in  the  fee  schedule  area 
GPCIin,=GPCI  value  for  malpractice 

expense  applicable  in  the  fee  schedule 

area 
w%,=Work  percentage  for  service, 
pe%,= Practice  expense  percentage  for 

service, 
m%,=:  Malpractice  percentage  for  service. 

The  work,  practice  expense,  and 
malpractice  percentages  are  the  fraction 
of  the  total  RVUs  for  a  service 
represented  by  the  work,  practice 
expense,  and  malpractice  RVUs, 
respectively;  they  stmi  to  100  percent. 

In  effect,  this  statutory  formula 
accomplishes  separate  adjustment  of 
each  of  the  three  components  of  the 
total  RVUs  for  each  service  by  the  value 
for  the  fee  schedule  area  of  a  GPCI 
specific  to  that  component.  (The  statute 
specifies,  however,  that  only  one-fourth 
of  the  geographic  variation  in  physician 
work  resource  costs  is  to  be  taken  into 
account  in  the  formula.)  The  three  GPCI- 
adjusted  RVU  values  are  summed  to 
produce  a  total  RVU  value,  which  is 
converted  into  a  dollar  payment  amount 
specific  to  that  service  and  that  fee 
schedule  area  by  application  of  a 
uniform,  national  CF.  Thus,  for  ease  of 
computation  and  understanding,  we 
have  transformed  the  original  formula 
stated  above  into  an  algebraic 
equivalent  as  follows: 

Payments  =  [(RVUw.  x  GPCTw, 

+  (RVUpe.  X  GPCIpe  J  +  [RVUm, 

xGPChn.)lxCF 
where 
RVUw, = Physician  work  relative  value  units 

for  the  service 
RVUpe,  =  Practice  expense  relative  value 

units  for  the  service 
RVUm, = Malpractice  relative  value  units  for 

the  service 


Sources  of  each  of  these  elements  of 
the  payment  formula  are  explained  in 
more  detail  in  the  sections  below. 
Included  within  the  discussion  of  the  CF 
computation  below  is  an  explanation  of 
payment  rules  during  the  transition 
years  1992  through  1995., 

C.  Sources  of  Relative  Value  Units 
(RVUs) 

1.  Physician  Work  RVUs 

The  physician  work  RVUs  are  based 
primarily  on  the  work  of  the  Harvard 
research  team.  We  used  a  group  of 
CMDs  to  review  the  comments  received 
on  the  work  RVUs  in  the  proposed  nde 
(most  of  these  RVUs  came  from 
Harvard),  to  fill  gaps  in  the  Harvard 
RVS,  and  to  resolve  anomalies  that  we 
identified  in  our  review  of  the  Harvard 
RVUs.  The  list  of  RVUs  for  physician 
work  is  contained  in  addendum  B. 
Changes  we  made  to  the  proposed  work 
RVUs  are  discussed  in  section  III, 
Summary  of  Analysis  of  Comments  and 
Responses. 

The  work  RVUs  shown  in  addendum 
B  are  considered  to  be  "initial"  RVUs. 
We  will  accept  comments  on  the  initial 
RVUs  only  if  they  are  received  at  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-712-F,  P.O.  Box  28688, 
Baltimore,  MD  21207. 

Comments  must  be  received  no  later 
than  March  24, 1992,  to  ensure 
consideration  in  establishing  the  fee 
schedule  for  1993.  In  accordance  with 
the  Administrative  Procedure  Act 
(APA),  we  normally  allow  60  days  for 
the  receipt  of  public  comments  on 
rulemaking  documents.  Nevertheless, 
since  these  RVUs  are  a  significant  part 
of  the  major  reform  for  payment  to 
physicians  who  furnish  Medicare 
services  and  because  we  anticipate  that 
any  revision  in  RVUs  would  be  effective 
January  1, 1993,  we  have  decided  to 
allow  60  additional  days,  or  120  days  for 
receipt  of  comments. 

2.  Unlisted  Procedures,  Local  Codes,  and 
Carrier  Priced  Services 

Carriers  will  individually  value 
services  billed  under  unlisted  (that  is, 
generally  CPT  codes  ending  in  "99") 
procedure  codes  and  other  services  for 
which  we  have  not  established  work 
values  (for  example,  some  low  volimie 
services  such  as  surgery  to  correct 
congenital  anomalies)  after  review  of 
pertinent  medical  information  that 
describes  the  services  furnished. 

New  procedures  for  which  there  is  no 
national  code  will  be  assigned  a  local 
code  and  will  be  paid  under  the  fee 
schedule  using  relative  values 


determined  by  the  carriers  until  a 
national  code  is  established. 

We  will  minimize  the  use  of  local 
codes  by  requiring  that  carriers  acquire 
prior  approval  from  us  for  the  use  of 
local  codes;  annually  reviewing  all  local 
codes  to  identify  those  that  should  be 
moved  to  the  national  coding  system; 
and  establishing  national  HCPCS  codes 
for  new  services  deemed  not 
appropriate  for  inclusion  in  the  Current 
Procedural  Terminology  (CPT),  4th 
Edition  (copyrighted  by  the  American 
Medical  Association  (AMA)). 

There  are  about  670  national  HCPCS 
codes  that  will  be  priced  by  carriers  for 
1992.  They  fall  into  the  following 
categories; 

•  About  310  codes  are  dental  codes 
that  are  seldom  covered  and  for  which 
we  have  no  reliable  charge  data  or  work 
RVUs.  The  more  frequently  covered  oral 
surgical  services  are  crqsswalked  to  the 
CPT  code  for  the  service  aiid  will  be 
priced  identically  to  the  CPT  code  for 
the  service. 

•  About  95  codes  are  codes  for 
services  "not  otherwise  classified"  or 
"unlisted"  services  (for  example.  95199, 
unlisted  allergy /clinical  immunologic 
service  or  procedure).  These  are 
miscellaneous  categories  of  undefined 
services  for  which  work  effort  varies 
widely  and  which  require  individual 
consideration  by  the  carriers. 

•  About  10  codes  are  codes  for 
services  at  the  extremely  high  level  of 
the  RVS  that  we  had  difficulty  rating. 
These  procedures,  such  as  liver 
transplants,  have  relatively  low 
Medicare  frequency,  are  extremely 
difficult,  and  are  performed  on  patients 
with  very  complex  and  serious  medical 
conditions.  We  believe  these  cases 
should  be  carefully  reviewed  by  a  CMD 
and  priced  individually.  We  expect, 
however,  to  establish  RVUs  for  these 
services  in  the  1993  fee  schedule. 

•  About  210  codes  are  codes  for  a 
mixture  of  services  for  which  we  could 
not  develop  a  work  value  because  the 
definition  of  the  code  does  not  specify  a 
service  sufficiently  to  enable  us  to  value 
it,  or  because  they  are  services 
uncommonly  performed  for  the 
Medicare  population.  Most  of  these 
codes  are  of  low  Medicare  frequency. 

3.  RVUs  for  Limited  Licensed 
Practitioner  Services 

Harvard  studies  have  provided  many 
physician  work  RVUs  for  services  that 
are  furnished  by  limited  licensed 
practitioners  as  well  as  by  doctors  of 
medicine  (MDs)  and  doctors  of 
osteopathy  (DOs)  (that  is,  limited 
licensed  practitioners  oftentimes  use  the 
same  codes  as  MDs  and  DOs).  Section 
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1848(c)(e)  of  the  Act  prohibits  the 
Secretary  from  imposing  different  RVUs 
or  a  different  CF  for  a  physicians' 
service  based  solely  on  the  specialty  of 
the  physician.  Thus,  insofar  as  the 
services  furnished  by  limited  licensed 
practitioners  are  the  same  as  those 
furnished  by  MDs  and  DOs,  we  are 
raquirfd  by  law  to  provide  the  same 
payment  amotmts  for  those  services. 

4.  Radiology  Services 

a.  Integration  of  existing  radiologist 
fee  schedule  into  the  physician  fee 
schedule.  In  establishing  the  physician 
fee  schedule,  the  language  of  Public  Law 
101-239  acknowledges  that  special  rules 
are  already  in  effect  with  respect  to 
payment  for  radiology  services.  The 
radiologist  fee  schedule  presently 
applies  to  radiology  services  furnished 
by  or  under  the  supervision  of  a 
physician  certified  or  eligible  to  be 
certified  by  the  American  Board  of 
Radiologists  or  by  a  physician  for  whom 
radiology  services  account  for  at  least 
50  percent  of  the  total  amount  of  charges 
made  under  Medicare  Part  B.  The 
radiologist  fee  schedule  values  are 
based  on  an  RVS  developed  by  the 
American  College  of  Radiology  (ACR) 
that  we  adopted. 

b.  Rescaling  values  for  the  physician 
fee  schedule.  As  required  by  law,  we 
integrated  the  current  radiologist  fee 
schedule  into  the  overall  physician  fee 
schedule.  We  preserved  the  current 
relationships  among  radiology  services 
while  making  appropriate  modifications 
to  develop  consistent  relationships 
between  radiology  services  and  all  other 
physician  services.  We  integrated  the 
work,  practice  expense,  and  malpractice 
RVUs  separately.  The  practice  expense 
and  malpractice  RVUs  are  based  on  the 
1991  national  average  payment 
allowances  and  were  developed  in  a 
manner  consistent  with  practice 
expense  and  malpractice  RVUs  for 
nonradiology  services. 

To  develop  the  work  RVU,  we 
multiplied  the  unweighted  mean  ratio  of 
the  Harvard'to  radiologist  fee  schedule 
work  values  by  each  radiologist  fee 
schedule  work  RVU  to  place  all  work 
RVUs  on  the  Harvard  scale.  The 
calculation  of  the  unweighted  mean 
ratio  was  based  on  65  procedures 
studied  by  Harvard. 

c.  Portable  X-ray.  Services  of  portable 
x-ray  suppliers  consist  of  3  components; 
Professional,  technical,  and 
transportation  (that  is,  transporting 
equipment  to  a  beneficiary). 

In  the  interim  final  rule  implementing 
the  radiologist  fee  schedule  (54  FR  8999), 
we  instructed  carriers  to  establish  CFs 
for  the  services  of  portable  x-ray 
suppliers  separate  from  the  CFs 


applicable  to  the  services  of  all  other 
entities.  Section  1848(c)(e)  of  the  Act 
precludes  the  recognition  of  specialty 
differentials  under  the  fee  schedule. 
Therefore,  all  three  components  of  the 
services  of  portable  x-ray  suppliers  will 
be  paid  under  the  physician  fee  schedule 
using  the  same  CF  as  applies  to  all  other 
services  payable  under  that  fee 
schedule.  However,  in  recognition  of  the 
additional  costs  incurred  by  portable  x- 
ray  suppliers  associated  with  setting  up 
equipment  and  positioning  patients  in 
nursing  homes  and  patient  homes,  we 
have  established  a  Level  II  HCPCS  code 
and  national  RVUs  reflecting  an 
equipment  set-up  fee  per  procedure.  The 
RVUs  were  established  based  on  the 
national  average  difference  in  payment 
levels  for  a  sample  of  high  volume 
procedures  furnished  by  portable  x-ray 
suppliers  and  allowances  for  procediuvs 
furnished  by  other  x-ray  suppliers. 

We  have  also  instructed  carriers  to 
continue  to  price  transportation  costs 
locally. 

d.  Interventional  radiological 
services.  Consistent  with  the  changes  in 
the  1992  edition  of  the  CPT.  we  are 
discontinuing  use  of  complete  procedure 
codes  for  these  services.  Payment  of  the 
full  fee  schedule  allowance  will  be  made 
for  the  radiological  portion  (that  is,  the 
supervision  and  interpretation  (S&I) 
code)  of  an  interpretative  radiologic 
service  for  the  primary  nonradiologic 
service  (that  is,  surgical  code).  In 
addition,  for  any  other  procedure  code 
associated  with  the  procedure,  we  will 
pay  50  percent  of  the  amount  that  would 
be  otherwise  payable  for  the  first 
additional  procedure,  and  25  percent  for 
up  to  3  additional  procedures. 
(Additional  procedures  beyond  the  3 
paid  at  25  percent  would  be  payable  by 
report.)  We  will  not  reduce  payments  for 
any  procedure  code  for  which  the  RVUs 
already  reflect  a  multiple  procedure 
reduction. 

e.  Technical  component  of  radiation 
oncology  services.  The  RVUs  for  the 
technical  component  of  radiology 
services  are  generally  based  on  the 
estimated  average  allowance  for  each 
technical  component  service  based  on 
the  radiologist  fee  schedule.  However, 
on  the  basis  of  our  analysis  of  the  costs 
of  freestanding  radiation  oncology 
centers,  we  have  concluded  that  an 
increase  in  the  RVUs  is  needed  to  more 
adequately  cover  their  costs.  We  are 
increasing  the  RVUs  for  the  technical 
component  codes  by  14.2  percent. 

In  addition,  we  will  discontinue  the 
recognition  of  local  codes  for  radiation 
treatment  services.  We  are  deferring 
action  on  establishing  a  payment 
differential  based  on  the  equipment 
used  in  furnishing  therapy.  Finally,  we 


are  making  codes  77336  and  77370 
technical  component-only  codes  and 
assigning  the  RVUs  formerly  assigned  to 
the  professional  component  totally  to 
this  service. 

f.  Low  osmolar  contrast  media 
(LOCM).  Divergent  payments  exist 
among  carriers  for  LOCM,  also  known 
as  non-ionic  contrast  material,  for 
radiological  studies.  We  will  pay 
separately  for  LOCM  if  it  is  used  for 
patients  with  specified  characteristics 
under  the  standard  methodology  for 
payment  of  drugs  generally.  That  is,  we 
will  base  payment  on  the  lower  of  the 
estimated  actual  acquisition  cost  or  the 
published  wholesale  price  of  the  drug. 
The  estimated  acquisition  costs  will  be 
determined  based  on  carrier  surveys  of 
actual  invoice  prices  paid  by  physicians. 

5.  Anesthesia  Services 

a.  Integration  of  anesthesia  services 
into  the  physician  fee  schedule.  In 
accordance  with  section  1848(b)(2)(B)  of 
the  Act,  we  have  used,  to  the  extent 
practicable,  the  anesthesia  uniform 
relative  value  guide,  with  appropriate 
adjustment  of  the  CF,  to  assure  that  the 
fee  schedule  amounts  for  anesthesia 
services  are  consistent  with  the  fee 
schedule  amounts  for  other  services 
determined  by  the  Secretary  to  be  of 
comparable  value.  In  addition,  we  have 
adjusted  the  anesthesia  CFs  by  GAFs  in 
the  same  manner  as  the  adjustment  is 
made  for  other  physicians'  services. 

b.  Continuation  of  recognition  of  time. 
We  have  decided  to  retain  temporarily 
the  use  of  actual  time  for  this  final  rule. 
Our  principal  reason  is  that  we  believe 
further  work  needs  to  be  done  on  the 
coding  system  to  assure  that  there  is 
homogeneity  in  the  procedures 
classified  within  a  single  anesthesia 
code.  We  will  continue  to  analyze  the 
issue  with  the  goal  of  eliminating  actual 
time  soon. 

Since  we  will  retain  temporarily  the 
use  of  actual  time,  we  will  use  a  CF  for 
anesthesia  services  that  is  separate  from 
the  CF  for  the  overall  fee  schedule.  We 
will  continue  to  use  the  anesthesia 
uniform  relative  value  guide  consisting 
of  base  units  per  procedure  and  15-  and 
30-minute  time  units  for  personally 
performed  and  medically  directed 
services,  respectively.  Also,  we  will 
continue  to  follow  the  provisions  in 
current  law  requiring  that  payment  for 
concurrent  medical  direction  services  be 
reduced  as  follows:  10  percent  in  the 
base  units  for  2  concurrent  procedures, 
25  percent  in  the  base  units  for  3 
concurrent  procedures,  and  40  percent  in 
the  base  units  for  4  concurrent 
procedures. 
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As  required  by  law,  we  are  adjusting 
the  anesthesia  CF  to  assure  that  the  fee 
schedule  amounts  for  anesthesia 
services  are  consistent  with  the  fee 
schedule  amounts  for  other  services 
determined  to  be  of  comparable  value. 
We  determined  the  extent  to  which  the 
work  component  of  anesthesia  services 
was  overvalued  and  reduced  the  work 
component  of  the  1991  national  average 
anesthesia  CF  by  this  percentage. 

As  a  result  of  this  calculation,  we 
determined  that  the  current  national 
anesthesia  CF  should  be  reduced  by  29 
percent.  Thus,  the  1992  national  CF  for 
anesthesia  services  will  be  $13.94. 

Given  the  fact  that  we  are  retaining  a 
separate  anesthesia  CF,  the  limitation  in 
the  law  that  the  CRNA  CF  for  non- 
medically  directed  CRNA  services  not 
exceed  the  CF  for  physician  anesthesia 
services  will  be  applied  without 
requiring  the  adjustment  described  in 
the  proposed  rule. 

While  we  have  decided  to  continue 
temporarily  the  use  of  actual  time  for 
this  final  rule,  we  have  serious 
reservations  about  paying  anesthesia 
services  on  a  different  basis  than  all 
other  physician  services.  We  also 
continue  to  believe  that  the  current 
definition  of  anesthesia  time  is  not 
precise  and  leads  to  wide  variation  in 
the  reporting  of  time.  We  will  be 
intensively  examining  the  issue  of  how 
to  pay  for  anesthesia  services  in  the 
future  with  the  goal  of  eliminating  actual 
time. 

For  the  short  term,  we  are  revising  our 
definition  of  "anesthesia  time" 
consistent  with  the  recommendation  of 
the  American  Society  of  Anesthesiology 
(ASA).  For  this  purpose,  anesthesia  time 
involves  the  continuous  actual  presence 
of  the  anesthesiologist  (or  of  the 
medically-directed  CRNA  or  resident) 
and  starts  when  he  or  she  begins  to 
prepare  the  patient  for  anesthesia  care 
in  the  operating  room  and  ends  when 
the  anesthesiologist  is  no  longer  in 
continuous  actual  attendance,  that  is, 
when  the  patient  may  be  safely  placed 
under  post-operative  supervision. 

Moreover,  we  are  instructing  our 
carriers  to  closely  monitor  the  use  of 
actual  time  reporting  for  high  volume 
procedures.  To  assist  them  in  this  effort 
we  are  sharing  information  we  have 
developed  on  average  time  per 
procedure. 

c.  Payment  for  specialized  services 
furnished  by  anesthesiologists.  We  will 
allow  separate  payment  for  specialized 
procedures  such  as  Swan-Ganz 
catheters  and  central  venous  pressure 
lines  furnished  by  anesthesiologists  if 
these  procedures  are  furnished  in 
conjunction  with  an  anesthesia 
procedure  or  as  an  unrelated  procedure. 


These  procedures  must  be  reasonable 
and  necessary  and  not  included  as 
services  paid  under  the  global  surgical 
fee.  Our  manual  instructions  will 
identify  the  circumstances  under  which 
separate  payment  can  be  made  for  these 
services. 

d.  Monitored  anesthesia  care.  We 
have  provided  for  a  uniform  modifier  to 
be  used  with  the  anesthesia  code  to 
identify  monitored  anesthesia  care  on 
the  claim  form. 

e.  Attending  physician  relationship. 
We  will  recognize  an  attending 
physician  relationship  if  a  teaching 
anesthesiologist  is  involved  in  two 
concurrent  procedures  involving  interns 
or  residents  (i  415.44).  That  is.  we  will 
recognize  an  unreduced  fee  if  a  teaching 
anesthesiologist  is  involved  in  two 
concurrent  procedures  involving  interns 
or  residents.  However,  beginning  in 
1994,  we  will  recognize  the  unreduced 
fee  only  if  a  teaching  anesthesiologist  is 
involved  in  a  single  procedure  with  an 
intern  or  resident. 

6.  Physician  Pathology  Services 

Of  the  approximately  1,100  services 
listed  in  the  pathology  section  of  the 
CPT.  only  59  services  are  identified  as 
physician  pathology  services.  The 
remainder  of  pathology  services  are 
generally  considered  clinical  diagnostic 
laboratory  services  and  are  excluded 
from  the  physician  fee  schedule  by 
section  1848(j){3)  of  the  Act.  We  have 
established  relative  values  for  the 
physician  work  associated  with 
physician  pathology  services. 

Public  Law  101-508  also  requires  that 
we  consider  an  appropriate  adjustment 
to  reflect  the  technical  component  of 
furnishing  physician  pathology  services 
through  a  laboratory  that  is  independent 
of  a  hospital  and  separate  from  a 
physician's  ofRce.  We  have  established 
the  technical  component  of  physician 
pathology  services  as  15  percent  of  the 
professional  component  amount. 

As  indicated  in  Addendum  B,  some  of 
the  pathology  codes  have  both  a 
professional  and  technical  component 
value.  A  lesser  number  of  codes  have  a 
professional  component  only  or 
technical  component  only. 

We  have  also  defmed  a  new  category 
of  service,  clinical  laboratory 
interpretation  services.  We  have 
identified  15  clinical  laboratory  codes 
for  which  a  separate  payment  under  the 
physician  fee  schedule  can  be  made  for 
a  clinical  laboratory  interpretation 
service  if  the  interpretation  service  is 
requested  by  the  patient's  attending 
physician,  result  in  a  written  narrative 
report,  and  requires  the  exercise  of 
medical  judgment  by  the  pathologist.  A 
standing  order  for  an  interpretation  by 


the  attending  physician  can  meet  the 
definition  of  a  request  for  this  purpose. 

Currently,  in  §  405.556(a)(3),  we  cover 
as  physician  pathology  services  the 
services  performed  by  a  physician  in  the 
personal  administration  of  test  devices, 
isotopes,  or  other  materials  to  an 
individual  patient.  Since  there  are  no 
physician  pathology  services  that  fall 
under  this  category,  we  are  deleting 
S  405.55e(a)(3). 

7.  Charge-based  Computation  of  Practice 
Expense  and  Malpractioe  RVUs 

Consistent  with  section  1848(c)(2)(C) 
of  the  Act,  we  are  computing  practice 
expense  and  malpractice  RVUs  by 
applying  historical  practice  cost 
percentages  to  a  base  allowed  charge 
for  each  service.  That  is.  for  each 
service,  we  multiplied  the  1991  average 
allowed  charge  by  the  historical  practice 
expense  percentage  that  was 
determined  as  a  weighted  average  of  the 
practice  expense  shares  for  the 
specialties  performing  the  service  as 
reflected  in  the  Medicare  charge  data. 

To  determine  the  practice  expense 
shares,  we  used  1989  data  from  the 
AMA's  Socioeconomic  Monitoring 
Survey  for  physician  specialties.  We 
used  the  practice  expense  shares  for  all 
physicians  for  specialties  not  included 
in  the  AMA  data.  For  some  of  the 
limited  licensed  and  nonphysician 
specialties,  we  used  practice  cost  data 
obtained  through  surveys  by  the 
specialty  societies  themselves. 

We  found  that  there  were  about  245 
codes  for  which  we  had  established 
work  RVUs,  but  for  which  there  was  no 
historical  data  on  which  to  base  practice 
expense  and  malpractice  expense  RVUs. 
Many  of  these  services  are  new  codes  in 
1992  for  which  we  have  no  reliable  way 
of  crosswalking  data,  but  for  which  we 
have  established  work  RVUs. 

We  calculated  practice  expense  and 
malpractice  expense  RVUs  for  these 
services  by  imputing  them  from  the 
work  RVU  for  the  service.  We  generally 
used  the  specialty  percentages  when  we 
knew  the  specialty  most  likely  to  furnish 
the  service,  and  we  used  the  "all 
physician"  percentages  when  we  were 
not  sure  of  the  specialty  that  would 
furnish  the  service  or  when  we  believed 
several  specialties  may  furnish  the 
service.  Essentially,  we  derive  the  total 
RVUs  from  the  work  RVUs  and  then 
apply  the  specialty  practice  cost  shares 
to  determine  the  practice  expense  and 
malpractice  RVUs.  For  example,  if  a 
procedure  has  a  work  RVU  of  6,  and  the 
specialty  practice  cost  percentages  for 
the  specialty  furnishing  the  service  is  60 
percent  work,  30  percent  practice 
expenses,  and  10  percent  malpractice. 
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then  the  total  RVUs  are  10  (6-r.6G)  and 
the  practice  expense  RVU  would  be  3 
(that  is.  lOx  .30).  and  the  malpractice 
RVU  would  be  1  (that  is,  lOx  .10). 

We  also  used  this  methodology  to  set 
practice  expense  and  malpractice  RVUs 
for  services  with  volumes  so  low  that 
we  lacked  confidence  in  the  charge  data 
(generally  procedures  with  national 
frequencies  under  50).  We  believe  that 
this  is  a  valid  means  of  setting  these 
RVUs  absent  historic  charge  data  and 
we  expect  to  continue  to  impute  practice 
expense  and  malpractice  expense  RVUs 
for  new  services  in  the  future  using 
similar  methods. 

8.  Combining  Work.  Practice  Expense, 
and  Malpractice  RVUs  Onto  a  Common 
Scale 

The  work  RVU  was  initially  scaled  in 
units  selected  by  the  Harvard  study, 
whereas  the  practice  expense  and 
malpractice  RVUs  were  initially 
computed  in  dollar  units.  We  have 
chosen  to  convert  Harvard  work  RVUs 
to  dollar  units  and  then  to  rescale  all 
RVUs  relative  to  the  new  Level  3 
established  office  visit  (CPT  code  99213) 
(for  which  total  RVUs  will  equal  1.00). 
The  work  RVUs  in  Addendum  B  can  be 
multiplied  by  94.216  to  approximate  the 
value  on  Harvard's  Phase  11  scale. 

9.  Periodic  Review  and  Adjustments  in 
RVUs 

a.  Establishing  R  VUs  for  new  services 
and  changing  R  VUs  for  existing  or 
revised  services.  We  will  announce 
RVUs  for  new  services  and  changes  in 
RVUs  already  in  effect  by  publishing  a 
proposed  notice  in  the  Federal  Register 
with  an  opportunity  for  public  comment 
no  less  often  than  every  5  years 
(S  415.24(a)).  After  reviewing  the  public 
comments,  we  will  publish  a  final  notice 
in  the  Federal  Register  to  announce 
additions  or  revisions  to  RVUs. 

We  will  provide  an  "interim  value" 
process  that  will  allow  us  to  quickly 
implement  national  RVUs  for  new  or 
revised  codes  (see  S  415.24).  No 
retroactive  changes  in  RVU  values  or 
payments  will  be  made;  changes  from 
interim  to  flnal  values  will  be  made 
prospectively. 

We  expect  that  physician 
organizations  will  propose  codes  and 
RVUs  for  new  services  and  will  also 
propose  changes  to  RVUs  for  current 
codes.  We  expect  to  use  a  group  process 
involving  the  CMDs  to  help  us  evaluate 
these  requests  and  to  fill  gaps  for  new 
services  for  which  we  may  not  receive 
proposed  RVUs  from  physician 
organizations. 

The  "interim  value"  process  will  likely 
result  in  additional  values  being  added 
to  the  physician  fee  schedule  each  year 


because  the  CPT  revises  and  deletes 
some  codes  each  year.  The  AMA  has 
proposed  that  the  CPT  process  be 
expanded  to  produce  recommendations 
regarding  RVUs  for  newly  coded 
services.  RVUs  for  services  with  revised 
codes,  and  changes  to  standing  RVUs. 

We  will  consider  recommendations 
from  the  CPT  process  or  from  any  other 
specialty  societies  or  other  groups 
regarding  new  or  revised  codes.  We  may 
also  elicit  advice  from  the  CMDs  before 
we  use  the  recommended  values  as 
initial  values.  Moreover,  any 
recommendations  received  from  the  CPT 
process  will  not  constitute  the  exclusive 
means  for  us  to  receive  advice  and 
recommendations  on  new  or  revised 
values.  Specialty  societies  or  other 
groups  can  submit  their 
recommendations  directly  to  us  and  we 
will  consider  them  as  well.  Finally,  the 
interim  values  will  be  subject  to 
comment  before  they  become  standing 
RVUs.  Changes  to  standing  RVUs  will 
only  be  implemented  through 
publication  of  proposed  and  final 
Federal  Register  notices. 

b.  Implementation  of  the  $20  million 
limitation.  In  accordance  with  section 
1848(c)(2)(B)(ii)(II)  of  the  Act,  we  will 
make  adjustments  to  RVUs  as  a  result  of 
changes  in  medical  practice,  coding 
changes,  new  data  on  relative  value 
components,  or  the  addition  of  new 
procedures  without  causing  the  amount 
of  expenditures  under  Part  B  for  the  year 
to  differ  by  more  than  $20  million  from 
the  expenditures  that  would  have  been 
paid  had  the  adjustments  not  been 
made.  Therefore,  the  adjustments  will 
be  essentially  budget  neutral  (within  a 
$20  million  tolerance  per  year),  based  on 
the  expected  expenditures  for  the  year. 

D.  Geographic  Adjustment  Factors 
(GAFs) 

The  statute  specifies  that  the  total 
RVUs  for  a  service  must  be  adjusted  by 
the  GAF.  The  GAF  is  equal  to  a 
weighted  average  of  the  individual 
adjustment  factors  or  GPCIs  for  each  of 
the  three  RVU  components — work; 
practice  expense  (exclusive  of 
malpractice),  referred  to  throughout  this 
rule  simply  as  "practice  expense";  and 
malpractice. 

Section  1848(e)  of  the  Act  requires  the 
Secretary  to  develop  GAFs  for  all 
physician  fee  schedule  areas.  It  requires 
an  index  to  reflect  the  relative  practice 
expenses  compared  to  the  national 
average;  an  index  to  reflect  the  relative 
malpractice  expenses  compared  to  the 
national  average;  and  an  index  to  reflect 
one-quarter  of  the  relative  cost  of 
physicians'  work  compared  to  the 
national  average.  The  law  does  not 
specify  the  meUiodology  to  be  used  in 


developing  these  GPCIs,  instead  it 
leaves  the  methodology  to  the  discretion 
of  the  Secretary. 

Components  of  a  GAF  were  already 
under  development  as  a  result  of  Public 
Law  99-509.  which  required  the 
Secretary  to  develop  an  index  by 
December  31, 1989  to  measure 
"justifiable"  geographic  differences  in 
physicians'  costs  of  furnishing  services. 
As  a  result  of  this  provision,  alternative 
GPCIs  were  developed  by  the  joint 
efforts  of  the  UI  and  CHER.  See 
addendum  D  of  this  final  rule  for 
information  regarding  how  to  obtain 
copies  of  their  reports. 

A  list  of  the  GPCIs  for  all  current 
Medicare  localities  in  the  form  required 
by  section  1848(e)  of  the  Act  appears  at 
addendum  C  of  this  final  rule.  The  GAF 
used  in  the  physician  fee  schedule  is 
based  on  the  research  performed  by  UI 
and  CHER.  The  GPCIs  in  this  final  rule, 
which  will  go  into  effect  January  1. 1992, 
differ  slightly  from  those  announced  in 
the  proposed  rule  in  the  following  ways: 

•  We  are  replacing  the  locahty  GPCIs 
with  Statewide  GPCIs  for  Oklahoma, 
Nebraska,  and  Minnesota,  since  these 
States  will  become  single  Statewide 
localities  in  1992. 

•  We  are  deleting  the  locality  GPCIs 
for  Iowa  locality  8,  Iowa  City.  'These 
GPCIs  are  being  combined  with  the 
GPCIs  for  Iowa  locality  1,  resulting  in  a 
slightly  revised  GPCI  for  locality  1  (see 
discussion  on  localities). 

•  We  are  making  minor  changes  in  a 
small  number  of  GPCIs  as  a  result  of 
some  corrections  in  the  mapping 
between  counties  and  Medicare 
localities.  These  changes  are  so  minor 
that  no  national  renormalization  is 
required. 

E.  Conversion  Factor  (CF) 

1.  Computation  of  Budget-Neutral  CF 

Under  the  statute,  the  general  formula 
for  a  payment  amount  under  the  fee 
schedule  multiplies  a  relative  value  for  a 
service  by  a  GAF  for  a  fee  schedule  area 
by  a  CF.  Thus  the  CF  can  be  viewed  as  a 
multiplier  that  transforms  relative 
values  into  payment  amounts.  The  CF  is 
a  single  national  value  that  will  apply  to 
all  services  paid  under  the  fee  schedule 
(except  that  different  CFs  for  surgical 
and  nonsurgical  services  may  eventually 
result  from  differential  updates  under 
die  MVPS).  Section  1848(d)(1)(B)  of  die 
Act  specifies  the  methodology  for  setting 
the  CF  for  the  first  year  of  the  fee 
schedule  (1992).  A  base  year  CF  must  be 
computed  that  is  budget-neutral  relative 
to  1991  predicted  expenditure  levels. 
That  is.  this  base  CF  must  produce  total 
payments  under  the  fee  schedule  that 
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are  the  same  as  total  payments  that  are 
expected  in  1991  under  the  ciurent 
payment  rules  (generally  based  on  the 
customary,  prevailing,  and  reasonable 
charge  methodology).  The  CF  for  1992 
will  be  established  by  updating  this 
base  year  CF  by  the  annual  update 
factor. 

2.  Accounting  for  Transition  Payment 
Rules  in  CF  Calculation 

Under  the  transition  rules,  as  set  forth 
in  section  1848(a)(2]  of  the  Act,  the  fee 
schedule  will  be  phased  in  from  CYs 
1992  through  1995.  The  phase-in  will 
begin  with  computation  of  an  AHPB  or 
historical  payment  amount  for  each 
service  in  each  fee  schedule  area.  For 
non-radiology  services,  this  is  defuied  in 
section  1848(a)(2)(D)(i)  of  the  Act  as  the 
weighted  average  prevailing  charge  in 
the  area  in  CY  1991  with  consideration 
of  customary  charges  below  the 
prevailing  and  other  payment 
limitations,  adjusted  by  the  annual 
update  applicable  to  CY  1992  payments. 
(Computation  of  this  update  amount  is 
discussed  at  the  end  of  this  CF 
discussion.)  Under  the  law,  we  have 
calculated  a  separate  AHPB  for  each 
procedure  in  each  fee  schedule  area.  To 
maintain  budget  neutrality,  the  AHPB 
for  all  services  will  be  reduced  by  5.5 
percent.  This  adjustment  is  necessary 
because  of  the  asymmetric  nature  of  the 
transition.  There  is  no  permanent 
reduction  in  the  fee  schedule  due  to  this 
adjustment. 

Under  the  statutory  transition  rules,  if 
the  historical  payment  amount  for  a 
service  in  a  fee  schedule  area  is  from  85 
to  115  percent  of  the  fee  schedule 
amount,  maximum  payment  to  all 
physicians  in  the  fee  schedule  area  will 
be  at  the  fee  schedule  amount  in  CY 
1992.  However,  if  the  historical  payment 
amount  is  below  85  percent  of  the  fee 
schedule  amount,  the  payment  amount 
for  the  service  will  be  the  historical 
payment  amount  plus  15  percent  of  the 
fee  schedule  amount.  On  the  other  hand, 
if  the  historical  payment  amount  is  more 
than  115  percent  of  the  fee  schedule 
amount,  the  payment  amoimt  for  CY 

1992  will  be  the  historical  payment 
amount  minus  15  percent  of  the  fee 
schedule  amount.  Under  section 
1848(a)(2)(C)  of  the  Act.  as  amended  by 
section  4102(b)  of  Public  Law  101-508, 
special  transition  rules  will  apply  to 
radiology  services  in  CY  1992. 

Rules  for  the  transition  during  CYs 

1993  through  1995  are  set  forth  in  section 
1848(a)(2)(B)  of  the  Act.  During  those 
years,  payment  amounts  for  services 
subject  to  the  transition  provisions  in 
CY  1992  will  be  paid  as  a  blend  of 
historical  payment  and  the  fee  schedule. 


In  CY  1996,  payment  for  all  services  will 
be  fully  based  on  the  fee  schedule. 

These  transition  rules  are  set  forth  in 
S  415.42. 

3.  Other  Issues  Related  to  Determining 
the  Initial  CF 

The  statute  specifically  requires  that 
the  budget  neutrality  determination  be 
made  with  respect  to  1991  outlays.  The 
initial  budget-neutral  CF  based  on  1991 
outlays  is  updated  by  the  1992  update 
determined  with  reference  to  the  MVPS. 
Computation  of  the  initial  CF  requires 
predictions  for  CY  1991  with  respect  to: 
(1)  Fees  for  each  procedure  in  each  area, 
consistent  with  the  transition  provisions, 
and  (2)  the  frequency  with  which  each 
procedure  is  performed.  These 
predictions  are  very  difficult,  given  that 
fee  schedule  implementation  involves 
not  only  major  changes  in  Medicare 
fees,  but  also  simultaneous  changes  with 
respect  to  the  uniform  definition  of 
services  for  surgical  global  fees  and 
medical  visits. 

These  two  types  of  services  (surgery 
and  visits)  account  for  more  than  70 
percent  of  Medicare  payments  for 
physician  services.  When  the  uniform 
defmition  becomes  effective  there  may 
be  many  services  that  are  now  paid  for 
in  global  fees  (or  which  are  otherwise 
not  now  billed)  that  will  be  billed 
separately  under  the  fee  schedule. 
Conversely,  services  now  billed  and 
paid  separately  in  some  carrier  areas 
will  no  longer  be  separately  billable. 

With  respect  to  visits,  we  need  to  be 
able  to  cross  reference  the  old  and  new 
coding  of  the  same  service.  This  process 
has  been  termed  the  "crosswalk."  The 
"visit  crosswalk"  was  used  in  setting  the 
CF,  for  determining  practice  expense 
and  malpractice  components  for  visits 
and  consultations,  and  for  determining 
transition  payment  levels. 

Physicians  and  beneficiaries  could 
respond  to  the  implementation  of  the  fee 
schedule  in  the  following  ways: 

•  Physicians  could  bill  appropriately 
under  our  proposed  new  definitions  of 
services  and  associated  payment 
conventions  for  services  for  which  they 
do  not  currently  bill. 

•  Beneficiaries  could  seek  additional 
services  because  of  lower  out-of-pocket 
costs. 

•  Some  physicians  could  bill  for  a 
higher  level  of  services,  particularly 
visits,  or  furnish  more  concurrent  care, 
consultations,  assistants  at  surgery,  and 
diagnostic  tests  under  the  fee  schedule. 

Therefore,  we  considered  anticipated 
responses  to  price  changes,  policy 
standardization,  etc.,  by  physicians  or 
beneficiaries  in  setting  the  initial  CF  by 
using  a  baseline  adjustment  for  the 
volume  and  intensity  of  services.  (For 


purposes  of  discussing  this  adjustment 
we  have  simply  referred  to  it  in  this 
preamble  as  the  "baseline  adjustment".) 
It  was  essential  to  consider  these  factors 
in  order  to  achieve  the  budget  neutrality 
required  by  law.  The  MVPS  alone  is  not 
an  adequate  mechanism  to  account  for 
anticipated  responses. 

For  physicians  predicted  to 
experience  a  net  loss  of  Medicare 
revenues,  we  assumed  volume  and 
intensity  changes  sufficient  to  offset  50 
percent  of  the  loss  of  Medicare  revenues 
that  would  otherwise  occur.  We 
assumed  no  change  in  volume  and 
intensity  by  physicians  expected  to 
experience  a  net  increase  in  Medicare 
revenues. 

We  assumed  that  most  physicians 
would  bill  at  the  fee  schedule  amount, 
except  for  certain  physicians  who 
currently  bill  less  than  the  prevailing 
charge  amount.  Specifically,  we  are 
assuming  in  this  Hnal  rule  that  those 
physicians  who  are  predicted  to  receive 
net  increases  in  Medicare  payments  and 
who  have  previously  been  charging  less 
than  the  prevailing  charge  will  increase 
their  submitted  charges  by  half  the 
difference  between  their  submitted 
charges  and  the  new  fee  schedule 
amount  in  1992.  Further,  we  assume  that 
by  1996,  this  group  of  physicians  will 
have  increased  all  charges  so  as  to  close 
90  percent  of  the  gap  between  their 
submitted  charges  and  the  new  fee 
schedule  amount. 

Taking  all  these  factors  and 
assumptions  into  account,  and  applying 
the  1.9  percent  update  factor  discussed 
elsewhere,  yields  a  CF  for  1992  equal  to 
31.001. 

4.  Future  Updates  of  CF 

Beginning  in  CY  1991,  section 
1848(d)(2)  of  the  Act  requires  the 
Secretary  to  recommend  to  Congress  by 
April  15  of  each  year  an  update  to  the 
fee  schedule  CF  for  the  following 
calendar  year.  Congress  may  choose  to 
enact  the  Secretary's  recommendation, 
enact  some  other  update  amount,  or  not 
act  at  all.  If  Congress  does  not  act.  the 
annual  update  is  set  according  to  a 
"default"  mechanism  in  the  law.  In 
accordance  with  the  law,  the  update  will 
equal  the  MEI  adjusted  by  the  amount 
actual  expenditures  for  the  second 
previous  fiscal  year  (FY)  were  greater  or 
less  than  the  performance  standard  rate 
of  increase  for  that  FY  (referred  to  as 
the  "performance  adjustment").  We 
expect  to  publish  in  the  Federal  Register 
by  October  31  of  each  year  a  separate 
notice  providing  the  annual  updates  and 
the  performance  standard  rates  of 
increase. 
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F.  Data  Used  to  Develop  the  Fee 
Schedule 

1.  Sources  of  Data 

The  primary  soim:e  of  national  level 
claims  data  used  for  developing  the  fee 
schedule  was  the  Part  B  Medicare 
annual  data  (BMAD)  files  (Procedure, 
Provider,  and  Beneficiary  files).  Because 
we  wanted  to  use  the  most  complete 
data  available,  we  primarily  used 
"aged"  1989  BMAD  files  for  calculating 
the  national  CF  and  for  calculating  the 
practice  expense  and  malpractice  RVUs. 

2.  Aging  of  Data  to  Reflect  1991  Payment 
Rules  and  Expenditures 

Because  we  are  required  to  compute  a 
CF  that  will  provide  budget-neutral 
outlays  for  1991,  the  BMAD  files  were 
adjusted  to  reflect  1991  payment  rules. 
In  general  this  aging  process  was 
accomplished  by  adjusting  1989  and 
1990  prevailing  charges  for  changes 
made  by  both  Public  Law  101-239  and 
Public  Law  101-508. 

Certain  sections  of  Public  Law  101- 
239  and  Public  Law  101-508  required 
data  adjustments.  For  example,  we 
made  adjustments  for  overvalued 
procedures,  designated  specialty, 
radiology  reduction,  and  MEI 
differential  updates.  These  files  were 
adjusted  further  to  reflect  procedure 
code  changes  and  standardization  of 
payment  policies. 

Q.  Definitions 

1.  Coding  of  Medical  Visits  and 
Consultations 

The  CPT  has  adopted  new  definitions 
and  new  code  numbers  for  all  visit 
categories  and  we  have  based  the 
physician  work  RVUs  for  visits  upon 
these  new  visit  definitions.  The  new 
visit  codes  rely  primarily  upon  the 
clinical  content  of  the  visit  to 
differentiate  among  levels  of  care.  Most 
of  the  new  codes  indicate  the  typical 
amount  of  time  spent  by  physicians 
performing  the  services  included  in  the 
visit  as  an  ancillary  factor  to  assist  in 
code  selection.  For  example,  the 
definitions  of  office  visits  include  an 
estimate  of  the  typical  duration  of  face- 
to-face  time  as  an  ancillary  factor. 

We  based  Medicare  payment  for 
visits  upon  the  new  CPT  visit  definitions 
because  the  new  codes  enabled  us  to 
establish  valid  physician  work  RVUs  for 
these  services,  while  the  Harvard 
research  showed  that  the  continued  use 
of  the  old  visit  codes  would  result  in 
inequitable  payment  for  these  services. 
Use  of  the  old  codes  is  so  variable  that 
we  cannot  establish  valid  RVUs  for 
them.  The  new  visit  definitions  and  code 
numbers  are  contained  in  Addendum  E. 


We  have  established  a  crosswalk 
between  the  old  and  new  visit  codes 
that  we  are  using  for  the  CF  calculation, 
practice  expense  and  malpractice 
expense  RVU  calculations,  and 
calculation  of  the  AHPB. 

We  have  established  this  cross-walk 
only  to  perform  calculations  required  by 
the  statute.  We  do  not  mean  to  suggest 
that  the  content  of  the  new  descriptors 
is  equivalent  or  that  physicians  should 
follow  a  similar  cross-walk  when 
deciding  how  to  use  the  new  codes. 

2.  Global  Surgery  Policy 

The  concept  of  a  global  fee  for 
surgical  procedures  is  a  long  established 
concept  under  which  a  single  fee  is 
billed  and  paid  for  all  necessary 
services  normally  furnished  by  the 
surgeon  before,  during,  and  after  the 
procedure.  Since  the  fee  schedule  is 
based  on  uniform  national  relative 
values,  it  is  necessary  to  have  a  uniform 
national  definition  of  "global  surgery"  to 
assure  that,  nationwide,  payment  is 
made  for  the  same  amount  of  work  and 
resources  involved  in  furnishing  the 
specific  service. 

To  assist  in  this  uniform 
implementation,  the  CPT  Editorial  Panel 
has  created  four  new  modifiers  (24.  25. 
78  and  79)  to  identify  a  service  or 
procedure  furnished  during  a  global 
period  that  is  not  normally  a  part  of  the 
global  surgery  fee.  For  example,  a 
service  unrelated  to  the  condition 
requiring  surgery  or  for  treating  the 
underlying  condition  and  not  for  normal 
recovery  from  the  surgery  may  be 
payable  outside  of  the  global  fee.  A 
more  detailed  discussion  of  the 
appropriate  use  of  these  modifiers 
appears  in  the  section  on  "New  Global 
Fee  Modifiers." 

The  following  policy  describes  the 
services  that  will  be  included  in  our 
national  definition  of  "global  surgery" 
and  paid  under  the  global  fee,  and  the 
services  that  will  be  excluded  and  paid 
for  separately.  The  policy  is  divided  into 
major  surgical  procedures,  and  minor 
siu^ical  and  nonincisional  procedures. 

a.  Major  Surgery.  The  initial 
evaluation  or  consultation  by  a  surgeon 
will  be  paid  separately  from  the  global 
surgery  package.  The  pre-operative 
policy  will  include  all  pre-operative 
visits,  in  or  out  of  the  hospital,  by  the 
surgeon  beginning  the  day  before  the 
surgery.  We  will  carefully  monitor  pre- 
operative billings  by  surgeons  and  we 
will  consider  lengthening  the  global  pre- 
operative period  if  we  detect  abuses,  for 
example,  significant  billings  for  services 
2  or  3  days  before  surgery. 

Intra-operative  services  that  are 
normally  a  usual  and  necessary  part  of  a 
surgical  procedure  will  be  included  in 


the  national  global  surgery  policy.  The 
global  surgery  fee  will  include  aU 
additional  medical  or  surgical  services 
required  of  the  suigeon  because  of 
complications  that  do  not  require 
additional  trips  to  the  operating  room. 
All  medically  necessary  return  trips  to 
the  operating  room,  for  any  reason  and 
without  regard  to  "fault",  will  be 
separately  billed  and  paid  for.  but  at  a 
reduced  rate. 

The  payment  level  for  re-operations  to 
deal  with  complications  will  be  set  at 
the  value  of  the  intra-operative  services 
being  performed  if  there  is  a  CPT  code 
to  describe  these  services.  Codes  exist 
to  describe  re-operations  for 
complications  for  various  body  areas.  If 
no  code  exists,  the  payment  level  may 
not  exceed  50  percent  of  the  value  of  the 
intra-operative  services  originally 
performed.  (See  discussion  on  CPT 
modifier  78.) 

A  standard  90-day  post-operative 
period  will  include  all  services  by  the 
primary  surgeon  during  this  period 
unless  the  service  is  for  a  problem 
unrelated  to  the  diagnosis  for  which  the 
surgery  is  performed  or  is  for  an  added 
course  of  treatment  other  than  normal 
recovery  from  the  surgery.  (See 
discussion  on  CPT  modifiers  24  and  79.) 
Immunosuppressive  therapy  following 
transplant  surgery  is  not  included  in  the 
global  fee  and  will  be  paid  separately. 
The  global  fee  will  include  services  such 
as  dressing  changes,  local  incisional 
care,  and  removal  of  operative  packs: 
removal  of  cutaneous  sutures,  staples, 
lines,  wires,  tubes,  drains,  casts,  and 
splints;  insertion,  irrigation,  and  removal 
of  urinary  catheters,  routine  peripheral 
intravenous  lines,  nasogastric  and  rectal 
tubes;  and  change  and  removal  of 
tracheostomy  tubes. 

Procedures  with  a  90-day  post- 
operative follow-up  period  that  will  be 
subject  to  the  major  global  surgery 
policy  appear  in  Addendum  B  of  this 
final  rule. 

b.  Minor  surgery  and  nonincisional 
procedures.  In  addition  to  the  major 
global  surgeries  in  the  Surgery  section  of 
the  CPT,  there  are  a  number  of  minor 
surgeries,  many  of  which  are  designated 
by  a  "star"  following  the  procedure  code 
niunber.  These  relatively  minor  surgical 
services  are  not  traditionally  paid  using 
a  global  surgery  policy. 
-    In  addition,  the  surgery  section  of  the 
CPT  also  includes  diagnostic  and 
therapeutic  endoscopic  procedures  that 
are  frequently  performed  by 
nonsurgeons  and  may  or  may  not 
involve  actual  surgery. 

For  minor  surgeries  and  endoscopic 
procedures,  no  payment  generally  will 
be  made  for  a  visit  on  the  same  day  in 
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addition  to  the  surgical  procedure  or 
endoscopy  procedure  unless  a 
documented,  separately  identifiable 
service  is  furnished  (see  discussion  of 
CPT  modifier  25).  For  example,  a  visit 
could  properly  be  billed  in  addition  to 
payment  for  suturing  a  scalp  wound  if  a 
full  neurological  examination  is  made 
for  a  patient  with  head  trauma,  but 
billing  for  a  visit  would  not  be 
appropriate  if  the  evaluation  consisted 
only  of  identifying  the  need  for  sutiu^s 
and  confirming  allergy  and 
immunization  status.  There  will  be  no 
post-operative  period  for  endoscopy 
procedures  performed  through  an 
existing  body  orifice.  Procedures 
requiring  an  incision  for  insertion  of  a 
scope  (for  example,  a  laparoscopic 
cholecystectomy]  will  be  subject  to 
either  the  major  or  minor  surgical  policy, 
whichever  is  appropriate. 

Minor  surgeries  will  have  post- 
operative periods  of  0  or  10  days.  Those 
with  10  days  will  have  all  post-operative 
services  related  to  recovery  from  the 
surgery  during  this  period  included  in 
the  fee  for  the  surgery.  Services 
furnished  during  this  period  for 
treatment  of  the  underlying  condition 
will  be  paid  for  separately  (see 
discussion  of  CPT  modifier  24).  Minor 
surgeries  with  a  10-day  post-operative 
period  appear  in  addendmn  B  of  this 
final  rule. 

3.  Defining  Geographic  Payment 
Locahties  Under  the  Fee  Schedule 

Under  the  present  customary  and 
prevailing  reasonable  charge  system  of 
payment  for  physicians'  services,  a 
Medicare  locality  is  the  geographic  area 
that  the  carrier  uses  to  determine  the 
prevailing  charges  for  services.  There 
are  presently  240  Medicare  localities, 
which  were  developed  by  carriers, 
based  on  their  knowledge  of  local 
medical  practice  and  economic 
conditions. 

Section  1848(j)(2)  of  the  Act  defines 
fee  schedule  areas  as  Medicare  payment 
localities.  However,  recognizing  the  lack 
of  consistency  among  current  localities 
and  the  fact  that  significant 
demographic  and  economic  changes 
may  have  occurred  since  the  existing 
locahties  were  established,  we  are 
reviewing  recommendations  on  the 
possible  reconfiguration  of  existing 
localities.  One  study  has  been 
conducted  for  us  by  the  UI.  Also, 
Congress  required  in  section  6102(d)(6) 
of  Public  Law  101-239  that  the  PPRC 
conduct  a  study  to  determine  the 
feasibility  of  using  some  other 
configuration,  such  as  States  or 
metropolitan  statistical  areas  (MSAs), 
for  payment  areas  under  the  fee 
schedule.  Both  the  PPRC  and  the  UI 


recommended  that  current  carrier 
localities  be  replaced  with  alternative 
payment  areas. 

We  are  still  examining  these  studies. 
The  only  locality  changes  we  have  made 
at  this  time  are  changes  to  Statewide 
localities  in  States  where  overwhelming 
support  existed  among  both  rural  and 
urban  physicians  for  the  change. 
Because  we  have  received 
demonstrations  of  support  from 
physicians  in  Nebraska,  Oklahoma,  and 
Minnesota,  those  States  will  be 
converted  to  Statewide  localities  on 
January  1, 1992  and  a  single  AHPB  will 
be  used  for  the  Statewide  locality. 

Some  States  expressed  interest  in 
converting  to  a  Statewide  locality  but 
had  not  yet  provided  evidence  of 
overwhelming  support  within  the 
physician  community  for  the  change. 
These  States  will,  therefore,  not  be 
converted  on  January  1, 1992.  In 
addition,  some  individual  entities  such 
as  cities,  towns,  and  counties  asked  to 
be  moved  out  of  the  current  locahty  into 
another,  usually  adjacent  locality,  with 
a  higher  GPCI  under  the  fee  schedule. 
We  will  consider  requests  for  Statewide 
locality  conversions  after  January  1, 
1992.  We  continue  to  believe  Statewide 
localities  are  generally  desirable, 
because  they  reduce  the  number  of 
localities,  thereby  simplifying  program 
administration,  and  they  tend  to 
increase  payments  in  rural  areas. 
Although  we  have  not  ruled  out  the 
possibility,  we  generally  do  not  expect 
to  approve  requests  for  other  locality 
changes  during  the  transition,  such  as 
moving  individual  cities  or  towns, 
because  these  types  of  changes  present 
significant  AHPB  and  transition 
payment  computation  problems.  Even 
without  conversion  to  a  Statewide 
locality,  many  of  the  large  payment 
variations  that  currently  exist  among 
localities  within  a  State  will  be 
substantially  reduced  by  the  use  of  the 
GPCIs. 

Special  gap-filling  or  super  localities 
or  provider-specific  localities  will  not 
exist  under  the  fee  schedule.  Single 
providers,  such  as  the  Geisinger  Clinic 
in  Pennsylvania,  and  the  University  of 
Iowa  Physicians  (UIP),  which  are 
currently  treated  separately  from  other 
physicians  in  their  geographic  area,  will 
be  included  with  all  other  physicians  in 
the  fee  schedule  area  where  they  are 
physically  located.  As  a  result  of  the 
Iowa  change,  we  eliminated  locality  8. 
which  consisted  only  of  the  UIP  and 
have  placed  UIP  with  all  other 
physicians  in  locality  1.  We  then 
recalculated  a  new  GPCI  for  the  locality. 


H.  Adjustments  to  Fee  Schedule 
Payments 

1.  Site  of  Service  Differential 

Services  that  are  primarily  performed 
in  office  settings  will  be  subject  to  a 
payment  limit  if  they  are  performed  in 
outpatient  departments.  For  these 
procedures,  we  will  reduce  the  practice 
expense  RVU  by  50  percent.  Payment 
will  be  the  lower  of  the  actual  charge  or 
the  reduced  fee  schedule  amount. 

A  national  list  of  procedures  subject 
to  the  site  of  service  limitation,  which 
are  currently  performed  predominantly 
(that  is,  at  least  50  percent  of  the  time) 
in  office  settings  appears  in  Addendum 
F  of  this  final  rule.  The  limit  will  be 
applied  only  to  the  practice  expense 
RVUs  and  not  the  entire  payment.  The 
limitation  on  the  practice  expense  RVUs 
will  reflect  lower  practice  costs  incurred 
in  the  outpatient  department.  For  office- 
based  procedures,  we  have  determined 
the  practice  expense  RVUs  based  on 
charge  data  from  the  office  only  and  not 
charge  data  averaged  across  all  settings. 
We  have  eliminated  the  current 
exception  for  emergency  services. 
However,  physicians  who  bill  an 
emergency  room  visit  under  codes  99281 
through  99285  will  not  be  subject  to  the 
outpatient  limit  for  these  services. 

2.  Professional/Technical  Component 
Services 

There  are  three  types  of  physicians' 
services  that  have  both  professional  and 
technical  components.  One  group  is 
diagnostic  and  therapeutic  radiology 
services;  the  second  is  certain  diagnostic 
tests  that  involve  a  physician's 
interpretation;  and  the  third  is  made  up 
of  physician  pathology  services.  If 
services  are  performed  in  a  hospital 
setting,  the  physician  bills  only  for  the 
professional  component.  If  a  physician 
pathology  service  is  performed  in  an 
independent  laboratory,  a  global  billing 
for  both  components  is  submitted. 

a.  Radiology  services.  The  global  RVU 
will  be  the  sum  of  the  professional 
component  and  technical  component 
RVUs.  We  divided  the  professional 
component  RVU  from  the  existing 
radiologist  fee  schedule  into  physician 
work,  practice  expense,  and  malpractice 
components  for  purposes  of  rescaling 
and  applying  GAFs. 

The  practice  expense  RVUs  for 
technical  component  services  will  be 
determined  essentially  as  practice  costs 
are  determined  for  all  other  physician 
services.  That  is,  the  technical 
component  RVUs  under  the  physician 
fee  schedule  will  be  equal  to  the 
estimated  average  allowances  for  each 
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technical  component  service  based  on 
the  radiologist  fee  schedule. 

b.  Diagnostic  tests — (1)  General.  Our 
definition  of  a  "diagnostic  test"  was 
based  on  the  following  criteria: 

•  The  service  is  diagnostic  as 
opposed  to  therapeutic  in  nature. 

•  The  physician's  professional  service 
is  separable  from  the  technical 
component  of  the  test.  This  means  that 
the  professional  diagnostic  service  is  not 
so  integrally  related  to  the  performance 
of  the  test  so  as  to  make  separation  a 
practical  impossibility. 

The  professional  component  RVU  will 
be  the  physician  work  RVU  (generally 
based  on  the  Harvard  study)  plus 
practice  expense  and  malpractice  RVUs 
based  on  current  average  allowed 
charges.  The  relative  value  for  the 
technical  component  will  be  based  on 
the  difference  between  the  average 
allowed  charge  for  the  global  service 
and  the  average  allowed  charge  for  the 
professional  component  whenever  there 
is  a  substantial  volume  of  services  billed 
for  either  global  or  professional 
component  services  and  there  is  at  least 
a  21  percent  difference  between  the 
global  and  professional  component 
average  allowed  charges.  For  services 
not  meeting  these  criteria,  an  alternate 
formula  will  be  used.  In  general,  in 
computing  values  for  this  final  rule,  an 
alternate  formula  was  used  that  is  based 
on  the  actual  charge  data  for  the 
component  with  the  most  charge  data 
and  an  assumption  that  the  technical 
component  is  21  percent  of  the  global 
services  value.  Finally,  for  diagnostic 
services  for  which  there  is  no  reliable 
technical  component  charge  data  (for 
example,  cardiac  catheterization),  the 
RVUs  were  derived  through  alternative 
means. 

For  services  that  do  not  have  a 
professional  component  (for  example, 
the  various  audiologic  function  tests, 
92551  through  92589),  the  RVUs  will  be 
based  on  the  average  allowance  for  the 
service  itself.  For  diagnostic  tests 
without  a  professional  component  (for 
example,  audiology  and  allergy  testing), 
we  will  classify  them  as  a  technical 
component  only  service  without 
physician  work  (subject  to  the  practice 
expense  and  malpractice  GAFs  only). 

In  the  case  of  psychological  testing, 
we  will  address  the  coverage  of  these 
services  in  the  proposed  rule  to  be 
published  on  the  coverage  of  services 
furnished  by  CPs  and  CSWs.  Until  this 
rule  is  published,  we  will  continue  our 
present  policy  of  covering  psychological 
testing  if  the  service  is  furnished,  for 
example,  by  a  physician,  (including 
incident-to  services),  or  by  a  qualified 
psychologist  (whether  or  not  a  clinical 
psychologist). 


(2)  Electrocardiograms.  As  required 
by  section  4109  of  Public  Law  101-508, 
separate  payment  is  no  longer  made  for 
the  interpretation  of  the  followdng 
electrocardiogram  (EKG)  codes  if 
performed  as  part  of  or  in  conjunction 
with  a  visit  or  consultation:  93000.  93010, 
93040,  and  83042.  Payment  may  still  be 
made  for  the  interpretation  of  very 
specialized  EKGs  under  other  codes  not 
included  within  the  scope  of  the 
statutory  provision.  We  have  added  .054 
work  RVUs,  .016  practice  expense 
RVUs,  and  .001  malpractice  RVUs  to  the 
office  visits,  office  consultations,  and 
emergency  visit  codes  to  reflect  the 
work  in  EKG  interpretations.  We  added 
.080  work  RVUs.  .024  practice  expense 
RVUs.  and  .002  malpractice  RVUs  to  the 
hospital  visit,  hospital  consultations, 
and  critical  care  service  codes.  For  NF, 
nursing  home,  and  home  visits,  we 
added  .008  work  RVUs,  .002  practice 
expense  RVUs,  and  .0001  malpractice 
RVUs. 

(3)  Technical  component  of  cardiac 
catheterization  services.  Cardiac 
catheterization  services,  in  the  past, 
have  been  performed  almost  exclusively 
in  the  hospital  setting.  With  some 
exceptions,  only  a  professional 
component  billing  has  been  necessary 
for  payment  to  be  made  to  physicians. 
However,  cardiac  catheterization 
procedures  can  be  covered  in  free- 
standing facilities  if,  in  consultation 
with  the  appropriate  Utilization  and 
Quality  Control  Peer  Review 
Organization  (PRO),  carriers  can 
determine  that  the  services  can  be 
performed  appropriately  and  safely  in 
the  facility. 

We  believe  that  the  number  of 
procedures  done  in  free-standing 
cardiac  catheterization  facilities  will 
increase;  therefore,  there  is  a  need  to 
establish  a  technical  component  value 
for  the  service.  We  used  data  taken  from 
outpatient  hospital  bills  to  calculate  the 
estimated  cost  for  cardiac 
catheterization  furnished  in  the  hospital 
outpatient  department  and  to  use  these 
costs  as  the  technical  component  for 
cardiac  catheterization  services. 

We  reviewed  the  16  different  cardiac 
catheterization  codes  and  found  that 
they  could  be  organized  into  5  groups  of 
similar  procedures.  Since  very  few 
claims  are  submitted  for  many  of  the 
codes  in  each  of  the  5  groups,  we  used 
the  5  groupings  in  pricing  the  technical 
components  for  cardiac  catheterization 
codes.  The  following  are  the  codes  used 
within  each  of  the  groupings: 


Group  1 

Group 
2 

Group 
3 

Group 

4 

Group 

03501 

93510 
93511 
93514 

93524 

93526 
93527 
93528 
93529 

93547 
93548 
93549 

93550 

93552 

93553 

The  RVUs  for  the  codes  within  each 
grouping  are  included  in  Addendum  B  of 
this  final  rule. 

(4)  Purchased  diagnostic  tests.  In 
accordance  with  section  1842(n)(l)  of 
the  Act  (as  added  by  Public  Law  100- 
203),  we  will  eliminate  the  physician 
markup  for  purchased  diagnostic  tests 
under  the  fee  schedule. 

c.  Physician  pathology  services.  We 
established  the  technical  component  of 
physician  pathology  services  as  being 
equal  to  15  percent  of  the  1991  adjusted 
historical  charge. 

3.  Payment  Modifiers 

Only  modifiers  for  which  we  will 
establish  a  national  payment  policy  will 
affect  payment.  If  there  is  no  national 
payment  policy  governing  the  use  of  a 
modifier,  carriers  may  not  increase  or 
decrease  payment  based  on  the 
presence  or  absence  of  that  modifier. 
However,  carriers  can  continue  to  use 
local  modifiers  if  they  are  used  for 
purposes  other  than  payment  (for 
example,  utilization  or  medical  review 
screening).  We  have  not  required  the 
use  of  a  modifier  for  services  billed  by  a 
physician  that  are  covered  as  "incident 
to  a  physician's  service"  if  the  physician 
does  not  personally  perform  the  service. 

a.  Multiple  surgery  (CPT modifier 
51) — (1)  General.  If  a  surgeon  performs 
more  than  one  procedure  on  the  same 
patient  on  the  same  day,  we  will  pay  100 
percent  of  the  global  fee  for  the  highest 
value  procedure  only.  50  percent  of  the 
global  fee  for  the  second  most  expensive 
procedure,  and  25  percent  of  the  global 
fee  for  the  third,  fourth,  and  fifth 
procedures.  Each  procedure  after  the 
fifth  procedure  will  require  submission 
of  documentation  and  special  carrier 
review  to  determine  the  payment 
amount. 

(2)  Endoscopic  procedures.  We  stated 
in  the  proposed  rule  that  the  multiple 
surgery  policy  might  overpay  in  the  case 
of  multiple  endoscopic  procedures 
because  the  higher  valued  endoscopies 
already  have  the  value  of  the  basic 
endoscopy  built  in,  and  we  would  in 
effect  be  counting  it  tv^ce.  We  used  the 
example  of  a  physician  in  the  course  of 
performing  a  fiberoptic  colonoscopy 
(CPT  code  45378).  performing  a  biopsy 
on  a  lesion  (CPT  code  45380),  and 
removing  a  polyp  (CPT  code  45385)  from 
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a  different  part  of  the  colon.  The 
physician  would  bill  for  both  CPT  codes 
45380  and  45385.  The  value  of  CPT  code 
45380  (9.49  RVUs)  and  CPT  code  45385 
(12.46  RVUs)  already  have  the  value  of  a 
diagnostic  colonoscopy  (CPT  code 
4537a  8.48  RVUs)  built  in.  Rather  than 
paying  100  percent  of  12.46  RVUs  and  50 
percent  of  9.49  or  17.21  RVUs,  we  will 
pay  the  full  value  of  the  higher  valued 
endoscopy  (12.46  RVUs).  plus  the 
difference  between  the  next  highest 
endoscopy  (9.49  RVUs).  and  the  base 
endoscopy  (8.49  RVUs).  or  1.01  RVUs. 
for  a  total  of  13.47  RVUs. 

(3)  Dermatological  surgery.  For 
certain  dermatology  services,  there  are 
separate  CPT  codes,  which  represent 
that  multiple  surgical  procedures  have 
been  performed  (for  example,  CPT  codes 
11201. 17001,  and  17002).  For  these 
codes,  the  multiple  procedure  rules  will 
not  apply.  Rather,  we  are  presenting 
RVUs  for  each  of  these  codes.  For  other 
dermatologic  procedures,  we  believe  a 
50  percent  reduction  in  the  value  is 
appropriate  for  the  second  procedure 
since  pre-  and  post-work  tmd  practice 
expenses  will  be  diminished.  Beyond  the 
second  procedure,  however,  since  there 
may  not  be  the  same  reductions  in  work 
effort  that  are  associated  with  other 
multiple  surgery,  a  physician  may 
submit  a  "by  report"  bill  when  three  or 
more  lesions  are  removed. 

b.  Bilateral  surgery  (CPT modifier  50). 
The  bilateral  modifier  is  used  to  indicate 
cases  in  which  a  procedure  normally 
done  on  only  one  side  of  the  body  was. 
in  fact  performed  on  both  sides  of  the 
body.  The  CPT  identifies  surgical 
procedures  that  are  typically  bilateral  in 
nature.  For  these  codes,  the  bilateral 
modifier  will  not  result  in  increased 
payment. 

In  the  absence  of  any  evidence  with 
respect  to  the  actual  difference  in  work 
for  bilateral  procedures,  we  will 
continue  the  historic  practice  of  paying 
150  percent  of  the  global  fee. 

c.  Providers  furnishing  less  than  the 
global  fee  package  (CPT  modifiers  54, 
55,  and  56).  Under  the  current 
reasonable  charge  poUcy,  the  sum  of  all 
allowances  for  all  practitioners  who 
furnished  parts  of  the  services  included 
in  a  global  fee  (and  who  bill  using  one  or 
more  of  these  modifiers)  must  not 
exceed  the  total  amount  of  the 
allowance  that  would  have  been  paid  to 
a  single  practitioner  under  the  global  fee 
for  the  procedure.  We  will  continue  to 
pay  the  same  amount  for  surgical 
services  if  they  are  furnished  by  several 
physicians  as  we  would  pay  if  only  one 
physician  furnished  all  of  the  services  in 
the  global  package. 

We  will  pay  each  physician  direcdy 
for  the  portion  of  the  global  surgery 


services  furnished  to  the  beneficiary. 
We  beheve  the  surgeon  always 
furnishes  the  usual  and  necessary  pre- 
and  intra-operative  services,  and  also, 
with  a  few  exceptions,  in-hospital  post- 
operative services.  In  most  cases,  the 
surgeon  also  furnishes  the  post- 
operative office  services  necessary  to 
assure  normal  recovery  from  the 
surgery.  Recognizing  that  there  are  cases 
when  the  surgeon  turns  over  the  out-of- 
hospital  recovery  care  to  another 
physician,  however,  we  have 
determined  percentages  for  families  of 
procedures  for  paying  for  usual  out-of- 
hospital  post-operative  care  if  furnished 
by  someone  other  than  the  surgeon. 
These  are  weighted  percentages  based 
on  the  percentage  of  total  global  surgical 
work  representing  office  post-operative 
care  from  the  Harvard  survey. 

Post-Op€rative  Percent  of  Total 
RVUS  BY  Procedure  Family 


FamKy 


Integumentary ... 
MusculosKateital 

RMpniory 

CanfcwncUar .. 
Hwnicand  b 

MetSastinuni 

OiOMttv* 

Urfcwy 

Mate  GmiiM 

Female  Genttal 

Maternity 

Endocrine 

Nervous 

Eye 

Audrtory 


Procedure 


10000-19499 
20000-29909 
30000-32999 
33010-37799 
38100-38999 
39000-39599 
40490-49999 
50010-53899 
54000-55980 
56000-58999 
59000-59899 
60000-60699 
61000-64999 
65091-68899 
69000-69979 


Post- 
operative 
percerrtage 


21 
21 
13 

8 
16 

7 
12 
17 
15 
15 
22 

9 

114 

20 

8 


d.  Physicians  who  assist  at  surgery 
(CPT  modifiers  80,  81,  and  82).  We  will 
set  the  payment  level  for  assistants-at- 
surgery  at  the  lower  of  the  actual  charge 
or  16  percent  of  the  fee  schedule  amount 
for  the  global  siugical  service  as 
required  by  law. 

e.  Two  surgeons  and  surgical  team 
(CPT  modifiers  62  and  66).  For  co- 
surgeons  (modifier  62).  we  will  continue 
the  current  predominant  carrier  practice 
of  paying  125  percent  of  the  global  fee 
and  dividing  the  payment  equally 
between  the  two  surgeons.  No  payment 
will  be  made  for  an  assistant-at-surgery 
in  these  cases. 

For  team  surgery  (modifier  66).  we 
will  continue  to  allow  our  CMDs  to 
determine  the  payment  amounts  for 
team  surgery  on  an  individual  basis. 

f.  Unusual  services  (CPT  modifier  22) 
or  reduced  services  (CPT  modifier  52). 
We  will  continue  to  permit  carriers  to 
increase  or  decrease  payment  for 
unusual  circumstances,  based  on  their 
review  of  applicable  medical  records  or 
other  documentation. 


g.  Multiple  modifiers  (CPT  modifier 
99).  We  believe  a  national  poHcy 
regarding  the  application  of  multiple 
modifiers  is  necessary  in  order  to 
estabhsh  nationally  uniform  and 
consistent  payments.  Our  uniform 
national  policy  will  be  to  apply  up  to 
two  modifiers.  Claims  for  which 
additional  modifiers  may  apply  will  be 
priced  manually  by  the  carriers. 

h.  Multiple  patients  and  single  patient 
modifiers  on  nursing  home  visit  bills 
(HCPCS  Alpha-Numeric  modifiers  MP 
andSP).  The  multiple  patient  (MP)  and 
single  patient  (SP)  modifiers  are  used  to 
identify  visits  to  patients  in  nursing 
homes  (other  than  patients  receiving 
covered  Part  A  care  in  NFs).  We  will 
pay  for  all  visits  to  patients  in  facilities 
classified  by  Medicare  and  Medicaid  as 
NFs  without  regard  to  the  number  of 
patients  the  physician  sees  at  the 
facility. 

i.  Modifiers  that  will  not  affect 
payment  levels.  The  presence  or 
absence  of  the  following  modifiers  will 
not  increase  or  decrease  payment  levels 
under  the  physician  fee  schedule, 
although  the  modifiers  may  continue  to 
be  used  for  administrative  purposes, 
including  utilization  reviews. 

•  CPT  modifiers  that  do  not  affect 
payment. 

•  HCPCS  alpha-numeric  modifiers 
that  do  not  affect  fee  schedule  payment 
amounts. 

•  Carrier  unique  local  modifiers 
(HCPCS  Level  3  modifiers  beginning 
with  the  letters  w  through  z). 

We  will  establish,  for  administrative 
purposes  only,  a  modifier  to  identify 
monitored  anesthesia  care. 

j.  Travel.  Travel  is  included  in  the 
payment  for  services  furnished  and  thus 
generally  not  separately  payable.  Under 
very  unusual  circimistances,  however, 
unusual  travel  may  be  billed  using  CPT 
code  99062.  unusual  travel,  and  may  be 
paid  by  a  carrier  after  review  of 
sufficient  documentation  to  support  the 
unusual  nature  of  the  travel. 

k.  New  modifiers.  In  the  sections  on 
global  siu^ery  and  minor  surgery  and 
endoscopies,  we  state  that  we  will  pay: 

(1)  Separately  for  services  or  procedures 
that  are  unrelated  to  recovery  from 
siu^ery  during  a  post-operative  period; 

(2)  separately  for  re-operations  because 
of  complications  that  require  a  return 
trip  to  the  operating  room;  and  (3)  for  a 
visit  on  the  same  day  as  a  minor  surgery 
or  endoscopy  if  documented,  separately 
identifiable  services  are  furnished.  The 
CPT  Editorial  Panel  has  established  the 
following  four  modifiers  both  to  enable 
us  to  better  implement  this  policy  and 
also  to  reduce  the  dociunentation  and 
"hassle"  factor  on  physicians. 
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CPT  modifier  24 — Uiu«lated 
evaluation  and  management  service  by 
the  same  physician  during  a  post- 
operative period.  This  modifier  will  be 
used  to  indicate  that  an  evaluation  and 
management  service  was  performed 
during  the  post-operative  period  that  is 
not  related  to  the  prior  procedure. 

CPT  modifier  25 — Significant, 
separately  identifiable  evaluation  and 
management  service  by  the  same 
physician  on  the  day  of  a  procedure. 
This  modifier  will  be  used  to  indicate 
that  on  the  day  a  procedure  or  service 
that  is  identified  with  a  CPT  code  was 
performed,  the  patient's  condition 
required  a  significant,  separately 
identifiable  evaluation  and  management 
service  unrelated  to  the  usual  pre-  and 
post-operative  care  associated  with  the 
procedure  or  service  that  was 
performed. 

Until  we  acquire  some  experience 
with  modifier  24  billings,  we  intend  to 
treat  this  modifier  as  informational  only 
and  continue  to  require  that 
documentation  be  submitted  with  the 
modifier  before  we  pay  for  these 
services.  This  will  enable  us  to  analyze 
the  frequency  with  which  we  could 
expect  to  pay  for  these  services  and 
therefore  set  a  standard  for  futiu% 
payment  based  on  actual  experience. 
We  might  consider  dropping  the  "up- 
front" documentation  requirement  after 
we  are  satisfied  that  we  have  sufficient 
experience  to  develop  criteria  to  identify 
excessive  modifier  24  billings. 

Modifier  25  may  be  submitted  without 
docimientation.  Use  of  this  modifier  will: 

(1)  Allow  separate  payment  for  these 
visits  performed  on  the  day  of  the 
procedure  without  the  burden  of 
requiring  and  examining  extensive 
documentation  up  front; 

(2)  Deny  separate  payment  for  visits 
billed  without  a  modifier;  and 

(3)  Conduct  post-payment  monitoring 
on  the  use  of  the  modifiers  to  identify 
potential  abusers. 

We  would  not  expect  to  see  modifier 
25  billings  if  a  procedure,  for  example,  a 
minor  surgery  or  a  colonoscopy,  was 
scheduled  after  an  examination  during  a 
prior  visit.  We  expect  the  significant 
evaluation  for  the  procedure  will  be 
performed  and  paid  for  as  part  of  this 
prior  visit.  We  have  already  added 
substantial  pre-  and  post-operative  work 
specific  to  the  procedure  (record 
keeping,  counseling,  prescribing 
recovery  therapy,  etc.)  into  the  value  for 
the  procedure.  Any  modifier  25  billings 
for  unrelated  evaluation  and 
management  services  must  be  for 
services  not  provided  during  either  the 
procedure  itself  or  a  prior  visit. 

CPT  modifier  78— Return  tiip  to  the 
operating  room  for  a  related  procedure 


during  a  post-operative  period.  This 
modifier  will  be  used,  for  instance,  for 
complications  from  surgery,  to  indicate 
that  another  procedure  was  performed 
during  the  post-operative  period  of  a 
related  procedure. 

CPT  modifier  79— Unrelated 
procedure  by  the  same  physician  during 
a  post-operative  period.  This  modifier 
will  be  used  to  indicate  that  the 
performance  of  a  procedure  or  service 
during  a  post-operative  period  was 
uiu^lated  to  the  original  procedure. 

These  two  modifiers  will  simplify 
billing  by  physicians  and  enable  carriers 
to: 

(1)  Allow  separate  payment  for 
surgical  procedures  uinrelated  to 
complications  from  the  original  surgery 
that  are  performed  during  the  post- 
operative period  of  another  major 
surgery; 

(2)  Allow  separate  payment  for 
treatment  of  compUcations  during  the 
post-operative  period  that  requires  a 
return  trip  to  the  operating  room;  and 

(3)  Deny  separate  payment  for 
treatment  of  complications  that  do  not 
require  a  return  trip  to  the  operating 
room  and  are  billed  without  the 
modifier. 

While  the  use  of  these  four  new 
modifiers  is  intended  to  facilitate  claims 
processing  by  identifying  which  services 
should  be  paid  and  which  should  not  be 
paid,  carriers  will  not  automatically 
assume  from  their  use  that  all  these 
services  are  medically  necessary  and 
payable.  (In  the  case  of  modifier  24. 
documentation  must  be  provided  with 
the  claim  for  the  service  to  be  paid.)  In 
using  these  four  modifiers,  the  physician 
is  certifying  that  the  services  meet  the 
requirements  for  the  specific  modifier. 
Through  use  of  the  new  comparative 
performance  reports  and  other  payment 
safeguards,  carriers  will  be  required  to 
identify  any  excessive  use  of  these 
modifiers.  Carriers  may  request 
additional  documentation  from 
physicians  disproportionately  using 
these  modifiers  and  may  initiate 
physician  audits,  if  necessary.  Any 
identified  abuses  could  subject 
physicians  to  overpayment  refund 
requests,  closer  prepayment  scrutiny, 
and  possibly  fraudulent  billing  penalties. 

4.  New  Physician/Practitioner 
Adjustment 

We  will  phase-in  increases  to  the  fee 
schedule  payment  for  physicians, 
independently  practicing  PTs  and  OTs, 
and  health  care  practitioners,  who  are  in 
their  first  through  fourth  years  of 
practice  if  certain  conditions  are  met 
(8  415.40). 

a.  Exceptions,  As  specified  in  the 
statute,  we  will  not  apply  the  new 


physician  adjustment  to  primary  care 
services  furnished  by  physicians  (as 
defined  in  section  1842(i){4)  of  the  Act) 
or  to  services  furnished  by  physicians  or 
PTs  or  OTs  or  health  care  practitioners 
in  a  rural  area  (as  defined  in  section 
1886(d)(2)(D)  of  the  Act)  that  is 
designated,  under  section  332(a)(1)(A)  of 
the  Public  Health  Service  Act.  as  a 
Health  Professional  Shortage  Area 
(HPSA). 

b.  Keors  of  practice.  The  "first  year  of 
practice"  will  be  the  first  full  CY  during 
the  first  6  months  of  which  the 
physician.  independenUy  practicing  FT 
or  or,  or  health  care  practitioner 
furnishes  professional  services  for 
which  payment  may  be  made  under  Part 
B  plus  any  portion  of  the  prior  CY  if  that 
prior  year  does  not  meet  the  first  6 
months  test  (S  415.40(c)).  The  second, 
third,  and  fourth  years  of  practice  will 
be  the  first,  second,  and  third  CYs 
respectively,  following  the  first  year  of 
practice.  These  reductions  will  apply  to 
each  physician  based  on  his  or  her 
status  as  a  "new  physician",  regardless 
of  whether  the  new  physician  is  a 
member  of  a  uniform  charge  structure 
group  practice. 

c.  Amounts  of  adjustments.  The 
payment  for  the  service  of  a  new 
physician  will  be  80  percent  of  the  fee 
schedule  amount  in  the  first  year  of 
practice,  85  percent  of  the  fee  schedule 
amount  in  the  second  year,  90  percent  of 
the  fee  schedule  amount  in  the  third 
year,  and  95  percent  of  the  fee  schedule 
amount  in  the  fourth  year  ({  415.40(d)). 
These  percentages  are  specified  in  the 
statute. 

5.  Participating  Physician  Differential 

Payments  to  nonparticipating 
physicians  will  not  exceed  96  percent  of 
the  physician  fee  schedule  amount  for  a 
service,  since  the  fee  schedule 
legislation  retained  the  participating 
physician  differential. 

6.  Health  Professional  Shortage  Area 
Bonus  Payment 

Under  section  1833(m)  of  the  Act. 
payments  in  addition  to  the  amounts 
otherwise  payable  under  Part  B  are 
made  to  physicians  who  furnish  covered 
services  to  Medicare  beneficiaries  in 
designated  HPSAs.  Section  6102(d)  of 
Public  Law  101-239  amended  section 
1833(m)  of  the  Act  to  increase  the 
amount  of  this  bonus  payment  from  5 
percent  to  10  percent  for  services 
furnished  after  December  31, 1990.  In 
addition,  the  amendment  broadened  the 
applicabilify  of  the  bonus  to  include  all 
designated  HPSAs,  eliminating  the 
restriction  under  prior  law  to  Class  1 
and  2  areas.  These  HPSAs,  which  are 
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identified  by  the  Public  Health  Service 
(PHS)  under  statutory  guidelines, 
include  both  rural  and  urban  areas,  and 
bonus  payments  may  be  made  in  both 
rural  and  urban  areas  as  of  January  1, 
1991.  Under  the  statutory  authority  cited 
above,  the  bonus  will  be  applied  to 
payment  amounts  derived  from  the  fee 
schedule  (or  under  the  transition  rules) 
beginning  in  1992.  The  HPSA  bonus  is  a 
payment  made  in  addition  to  any 
amount  payable  under  the  fee  schedule. 

7.  Comparability  and  Inherent 
Reasonableness  Rules 

In  accordance  with  the  statute, 
payments  under  the  fee  schedule  will 
not  be  subject  to  the  comparability  and 
inherent  reasonableness  adjustments. 

/.  Limiting  Charge  on  Nonparticipating 
Physicians 

Effective  January  1. 1991,  the  limiting 
charge  replaced  the  MAAC.  The  limiting 
charge  continues  to  reflect  a  physician's 
historical  actual  charge  until  1993. 

For  CY  1991,  the  limiting  charge  is  the 
same  percentage  (but  no  more  than  40 
percent  for  visits  and  consultation 
services  and  25  percent  for  other 
services]  above  the  1991  prevailing 
charge  for  a  nonparticipating  physician 
as  the  percentage  by  which  a 
physician's  1990  MAAC  exceeded  the 

1990  prevailing  charge  for  a 
nonparticipating  physician  • 
(5  415.46(b)(1)). 

For  CY  1992,  the  limiting  charge  is  the 
same  percentage  (but  no  more  than  20 
percent)  above  the  1992  fee  schedule 
amount  for  nonparticipating  physicians 
as  the  percentage  by  which  the 
physician's  1991  limiting  charge 
exceeded  the  1991  prevailing  charge  for 
nonparticipating  physicians 
(§  415.46(b)(2)). 

Beginning  January  1, 1993,  the  limiting 
charge  is  115  percent  of  the  fee  schedule 
amount  for  nonparticipating  physicians 
(5  415.46(b)(3)). 

m.  Summary  of  Analysis  of  Comments 
and  Responses 

We  have  ptesented  all  comments  and 
responses,  for  the  most  part,  in  the  order 
that  the  issues  appeared  in  the  June  5, 

1991  proposed  rule.  Before  each  section 
of  comments,  we  have  briefly 
summarized  the  proposal  that  appeared 
in  the  proposed  rule.  If  applicable,  we 
cited  the  specific  CFR  section  in  the 
proposed  rule  where  we  proposed  to 
include  the  provision.  For  a  summary 
description  of  the  relevant  statutory 
requirements,  see  section  I  of  this 
preamble.  Even  more  detailed 
background  information  on  many  issues 
can  be  found  in  the  proposed  rule  (56  PR 
25794). 


A.  Services  to  be  Included  in  the  Fee 
Schedule 

Section  1848(a)(1)  of  the  Act  (as  added 
by  section  6102  of  Public  Law  101-239) 
requires  that  payment  be  made  under 
the  physician  fee  schedule  for  all 
physicians'  services,  as  defined  in 
section  1848(j)(3)  of  the  Act,  including: 
professional  services  of  physicians; 
services  and  supplies  incident  to 
physicians'  services  (except  drugs, 
which  we  proposed  to  exclude); 
outpatient  physical  and  occupational 
therapy;  diagnostic  X-ray  and  other 
diagnostic  tests:  and  X-ray,  radium,  and 
radioactive  isotope  therapy,  including 
materials  and  services  of  technicians 
(see  §  415.2,  defmition  of  "Physicians' 
Services"). 

1.  Limited  Licensed  and  Nonphysician 
Practitioners — General 

We  proposed  to  apply  the  physician 
fee  schedule  to  optometrists,  dentists, 
oral  and  maxillofacial  surgeons, 
podiatrists,  and  chiropractors  when  they 
furnish  specific  services  for  which  the 
law  considers  them  to  be  physicians. 

Physical,  occupational,  and  speech 
therapy  services  that  are  covered  when 
furnished  by  a  provider  of  services  (for 
example,  a  hospital,  and  SNF)  will  not 
be  affected  by  implementation  of  the 
physician  fee  schedule.  Physical  and 
occupational  therapy  services  furnished 
in  an  independent  practice  will  be 
assigned  a  relative  value  and  paid  under 
the  physician  fee  schedule  as  specified 
in  the  statute. 

Under  the  statute,  prevailing  charges 
for  assistant-at-surgery  services 
furnished  by  PAs,  will  be  limited  to  65 
percent  of  the  physician  fee  schedule 
amount.  Services  furnished  in  a  hospital, 
other  than  assistant-at-surgery  services, 
will  be  limited  to  75  percent  of  the 
physician  fee  schedule  amount.  All  other 
PA  services  will  be  limited  to  85  percent 
of  the  physician  fee  schedule  (see 
§  415.48). 

The  need  to  compute  customary  and 
prevailing  charges  for  services  by  PAs 
and  NPs  will  continue  after 
implementation  of  the  physician  fee 
schedule,  because  section  6102(f)(4)  of 
Public  Law  101-239  only  limits  PA  and 
MP  payment  amounts  by  the  specified 
percentages  of  the  fee  schedule,  but 
does  not  replace  the  current  reasonable 
charge  system  for  these  services. 

The  law  also  limits  prevailing  charges 
for  services  of  NPs  furnished  in  SNFs  or 
NFs  to  85  percent  of  the  physician  fee 
schedule  amount  (see  §  415.54).  For 
services  of  NPs  and  CNSs  furnished  in 
rural  areas  as  defined  for  the  hospital 
PPS,  the  allowed  amount  will  be  limited 
to  the  lower  of  the  actual  charge  or  75 


percent  of  the  physician  fee  schedule 
amount  for  services  furnished  in  a 
hospital:  and  will  be  limited  to  the  lower 
of  the  actual  charge  or  85  percent  of  the 
physician  fee  schedule  amount  for  all 
other  services. 

Under  the  new  fee  schedule  law, 
payment  for  NMs  will  be  limited  to  65 
percent  of  the  physician  fee  schedule 
amount  (see  §  415.50). 

Two  types  of  services  can  be 
independently  billed  by  CPs: 
Therapeutic  services  and  diagnostic 
tests.  We  proposed  that  diagnostic  tests 
furnished  by  CPs  be  paid  under  the 
physician  fee  schedule  like  all  other  fee 
.  schedule  services.  (Other  diagnostic 
services  and  therapeutic  services  of  CPs 
will  be  paid  under  a  separate  rule, 
which  is  still  being  developed.) 

Under  the  statute,  allowed  amounts 
for  the  therapeutic  services  of  CSWs 
will  be  limited  to  75  percent  of  the  , 

allowed  amounts  under  the  fee  schedule 
established  under  section  1833(a](l)(L) 
of  the  Act  for  the  services  of  CPs 
(S  415.58). 

[Separate  RVS  for  Nonphysician 
Practitioners] 

Comment-  Commenters  stated  that  we 
should  develop  a  separate  RVS  to 
capture  the  work  of  nonphysician 
practitioners  and  pay  them  accordingly. 
For  example,  nursing  groups  commented 
that  while  they  realize  that  payments  for 
the  services  of  NPs  and  CNSs  are 
generally  limited  by  sections 
1833(a)(l)(M)  and  1833(r)  of  the  Act  to  a 
certain  percentage  of  the  amount  of 
payments  to  physicians,  they  would 
prefer  to  have  their  payments  based  on 
a  study  of  the  resources  involved  in 
furnishing  the  services. 

Response:  We  have  no  plans  to 
develop  a  separate  RVS  for 
nonphysician  practitioner  services 
because  various  sections  of  the  Act 
require  that  payment  for  these  services 
be  based  on  a  percentage  of  the 
payments  made  to  physicians. 

[Inclusion  of  Limited  Licensed 
Practitioners  in  Physician  Fee  Schedule] 

Comment:  Some  commenters  stated 
that  only  individuals  with  MD  or  DO 
degrees  should  be  considered  to  be 
physicians.  These  commenters  opposed 
our  proposal  to  pay  physicians  who  are 
not  MDs  or  DOs  the  same  amounts  as 
will  be  paid  to  other  physicians 
specified  in  the  law.  They  also  believe 
the  fee  schedule  was  not  originally 
developed  to  be  applied  to  non-MDs  and 
that  it  has  no  bearing  or  relevance  to 
services  performed  under  their  care. 

For  example,  conunenters  (many  of 
whom  were  ophthalmologists)  objected 
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to  our  proposal  to  pay  optometrists  and 
MDs  the  same  amount  when  they  bill 
the  same  code  because  the  commenters 
believe  the  services  of  optometrists 
represent  different  resource  inputs  and 
therefore  optometrists  should  not  be 
paid  the  same  as  MDs  for  the  services 
they  furnish.  The  commenters  indicated 
that  the  PPRC  has  found  that 
optometrists  are  currently  paid  10  to  20 
percent  less  than  MDs  for  office  visits, 
and  these  commenters  believe  that  there 
is  no  justiHcation  in  law  or  current 
practice  to  pay  optometrists  at  the  same 
payment  levels  as  MDs.  These 
commenters  also  stated  that  the  scope 
of  services  furnished  by  optometrists 
varies  from  State  to  State,  compared  to 
the  scope  of  practice  for  MDs.  which  is 
nationally  recognized.  Lastly,  they 
stated  that  the  cost  of  resources  for  an 
MD  is  greater  than  for  an  optometrist 
and  must  be  recognized  in  a  resource- 
based  payment  system.  The  commenters 
proposed  that  we  either  apply  a 
percentage  reduction  to  all  optometrists' 
services  or  establish  separate  codes  or 
RVUs  for  their  services  to  reflect  their 
reduced  value. 

Response:  We  have  not  revised  our 
policy  as  a  result  of  these  comments. 
Section  1848(c)(6)  of  the  Act  prohibits  us 
from  using  different  relative  values  or 
CFs  for  different  physician  specialties. 
Moreover,  section  1861(r)  defines 
"physician"  for  purposes  of  the 
Medicare  program.  That  definition 
considers  optometrists,  podiatrists, 
dentists,  oral  surgeons,  and 
chiropractors  to  be  "physicians"  within 
the  limitations  specified  in  the  statute. 
We  explored  whether  the  services 
furnished  by  limited  licensed 
practitioners  were  equivalent  to  those 
furnished  by  MDs  and  DOs.  We  were 
not  convinced  that  there  were  any 
differences  in  the  services  furnished. 
(Chiropractor  services  covered  by 
Medicare  constitute  a  unique  situation, 
which  is  discussed  below.)  See 
comments  and  responses  on  RVUs  for 
limited  licensed  practitioner  services  for 
more  discussion  of  this  subject. 

[Relative  Payments  for  Physicians  and 
Nonphysician  Practitioners] 

Comment:  Some  commenters  stated 
that  nonphysician  practitioners  should 
be  paid  at  the  same  rates  as  physicians 
if  they  furnish  identical  services.  Other 
commenters  stated  that  nonphysician 
practitioners  should  be  paid  at  a 
percentage  of  the  payment  made  to 
physicians  because  they  offer  a  lesser 
level  of  training,  education,  and  skill 
when  they  furnish  a  service. 

Response:  The  Act  specifies  that 
certain  nonphysician  practitioners  must 
be  paid  at  prescribed  percentages  of  the 


amount  that  would  be  paid  to  a 
physician  if  the  physician  furnishes  the 
service.  These  include  PAs.  NPs.  CNSs, 
certified  NMs,  and  CSWs.  We  cannot 
change  the  payment  percentages 
announced  in  the  proposed  rule, 
because  the  percentages  merely  reflect 
the  statutory  requirements. 

[Effects  of  Fee  Schedule  on  PTs  and 
OTs) 

Comment:  Independently  practicing 
PTs  and  OTs,  whose  payments  are  set  at 
the  payments  to  physicians  for  the 
services  they  furnish,  objected  to  the 
reduction  in  their  payments  caused  by 
the  volume  response  and  transition 
adjustments  to  the  fee  schedule. 

Response:  Section  1848(j)(3)  of  the  Act 
includes  the  services  of  PTs  and  OTs  in 
the  definition  of  "physician  services"  for 
purposes  of  the  fee  schedule,  and 
therefore  their  payments  are  affected  by 
the  CF  adjustments  and  other 
adjustments  needed  to  establish  budget 
neutrality. 

[Non-MD  Services  not  Studied  by 
Harvard] 

Comment:  Some  services  such  as 
chiropractic,  physical  therapy,  and 
occupational  therapy,  were  not  part  of 
the  Harvard  study.  Commenters 
questioned  why  payments  for  these 
services  will  be  adjusted  under  the  fee 
schedule. 

Response:  While  these  practitioners 
and  their  services  were  not  included  in 
the  Harvard  study,  section  1848(j)(3)  of 
the  Act  specifically  includes  them  in  the 
definition  of  "physicians'  services" 
under  the  fee  schedule.  Consequently, 
we  determined  relative  values  for  their 
services  as  discussed  elsewhere  in  this 
preamble. 

Payments  for  these  services  were 
adjusted  along  with  all  other  physicians' 
services  to  comply  with  the  budget- 
neutrality  requirement  in  the  law.  This 
adjustment  applies  equally  across-the- 
board  to  all  services  under  the  fee 
schedule. 

[Reason  not  to  Exclude  Certain 
Nonphysician  Services  from  the  Fee 
Schedule] 

Comment:  Commenters  questioned 
why  the  authority  to  exclude  certain 
services  from  the  fee  schedule  was  not 
used  to  exclude  services  furnished  by 
PTs.  OTs,  and  tests  done  by 
nonphysicians,  such  as  audiologists. 

Response:  Even  though  the  law 
permits  the  Secretary  to  specify  services 
to  be  excluded  from  the  fee  schedule, 
section  1848(j)(3)  of  the  Act 
contemplates  that  all  physicians' 
services  that  are  currently  paid  on  a 
reasonable  charge  basis  be  included 


under  the  fee  schedule.  The  definition  of 
"physicians'  services"  set  forth  in 
section  1848(j)(3)  cleariy  includes  the 
above-mentioned  services.  Since  the 
above-mentioned  services  have,  like 
services  furnished  by  physicians, 
historically  been  paid  on  a  reasonable 
charge  basis  and  therefore  are  subject  to 
the  payment  inequities  in  that  system, 
we  see  no  convincing  reason  why  they 
should  be  excluded  horn  the  fee 
schedule. 

[Effects  of  Fee  Schedule  on  Certain 
Nonphysician  Practitioners] 

Comment:  Some  nonphysician 
practitioners  whose  payments  are  tied 
to  the  fee  schedule  (for  example, 
physician  assistants)  commented  that 
their  payments  per  service  should  not  be 
reduced  because  of  the  transition  and 
volume  response  assumptions  we  made. 
They  stated  that  this  is  an  unintended 
effect  of  the  fee  schedule  because 
nonphysician  practitioner  payment  is  a 
percentage  of  the  physician  payment. 
Since  the  physician  payment  is  reduced 
as  a  result  of  the  volume  response  and 
transition  requirements,  nonphysician 
practitioner  payment  is  similarly 
reduced. 

Response:  As  we  indicated  above, 
various  sections  of  the  Act  relate 
payment  for  these  nonphysician 
practitioner  services  on  the  payment 
made  to  a  physician  furnishing  the  same 
service.  Hence,  adjustments  to  the  fee 
schedule  CF  will  affect  payments  to 
nonphysician  practitioners. 

[Payment  for  Clinical  Psychology 
Services] 

Comment:  Commenters  questioned 
how  clinical  psychology  services  will  be 
paid. 

Response:  Therapeutic  services  of  CPs 
are  currently  paid  under  their  own  fee 
schedule,  which  was  initially 
established  at  80  percent  of  the 
prevailing  charges  of  psychiatrists.  As 
mentioned  in  the  proposed  rule  (56  FR 
25798),  we  are  developing  a  separate 
rule  for  paying  for  these  services.  Until 
that  rule  is  fmalized,  the  current 
psychology  fee  schedule  will  remain  in 
effect.  As  also  mentioned  in  the 
proposed  rule,  diagnostic  testing 
services  of  CPs  will  be  paid  under  the 
physician  fee  schedule.  The  payment 
amount  for  psychological  testing  will  be 
the  same  whether  the  service  is 
furnished  by  a  qualified  psychologist  or 
by  a  physician. 

[Payment  for  Psychological  Testing] 

Comment:  One  commenter  supports 
our  proposal  to  pay  the  same  amount  for 
diagnostic  lests  covered  under  section 
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1861(s)(3)  of  the  Act  regardless  of 
whether  performed  by  a  physician  or  a 
CP.  However,  the  commenter 
recommends  that  the  RVUs  be  based  on 
a  study  of  the  resources  used  by  the 
primary  providers  of  the  tests.  CPs,  as 
well  as  psychiatrists,  not  on  charge 
data. 

Response:  Harvard  did  not  study  the 
services  of  nonphysician  practitioners. 
We  agree  that  actual  resource  data  is 
preferable  to  charge-based 
extrapolations  under  a  resource-based 
fee  schedule.  However,  the  charge  data 
on  psychological  testing  (CPT  code 
90630)  did  include  charges  from 
independently  practicing  psychologists 
as  well  as  from  psychiatrists  and  others 
-such  as  clinics  and  neurologists.  The 
average  charges  from  all  these  sources 
were  similar.  Moreover,  it  is  likely  that  a 
significant  portion  of  the  testing  billed 
by  psychiatrists  and  clinics  was 
performed  by  psychologists  and  billed 
as  "incident  to"  services. 

[Payment  Rules  for  Mental  Health 
Services) 

Comment  A  number  of  commenters 
expressed  concern  about  the  payment 
levels,  coding,  and  coinsurance 
requirements  for  psychologists'  and 
CSW  services.  Psychologists  commented 
that  mental  health  services  should  be 
paid  at  the  same  rate  whether  performed 
by  a  psychologist  or  a  psychiatrist. 
Psychiatrists  commented  that  their 
services  are  materially  different  than 
those  furnished  by  psychologists  and 
should  be  paid  at  a  higher  rate.  Others 
commented  that  the  payments  should  be 
resource-based  and  thus  should  reflect 
any  differences  in  resource  costs 
between  psychologists  and 
psychiatrists. 

Response:  The  proposed  psychologist 
fee  schedule  has  not  yet  been  published. 
At  the  time  it  is  published,  we  will 
consider  all  timely  public  comments  we 
receive.  The  special  coinsurance 
requirements  for  outpatient  mental 
health  services  have  been  required  by 
the  law  since  its  inception,  and  we  have 
no  authority  to  change  them. 

[Optometrists  Furnishing  Post-Surgical 
Care] 

Comment:  Ophthalmological  societies 
and  individual  ophthalmologists 
commented  that  we  should  not  pay 
optometrists  for  furnishing  post- 
operative follow-up  care  to  cataract 
surgery  performed  by  ophthalmologists. 

Response:  It  is  not  uncommon  for  an 
optometrist  to  refer  a  patient  to  an 
ophthalmologist  for  possible  cataract 
surgery  and  for  the  ophthalmologist  then 
to  send  the  patient  back  to  the 
optometrist  for  the  post-operative 


follow-up  care.  Ophthalmological 
societies  take  the  position  that  good 
medical  practice  dictates  that  the 
surgeon  should  also  furnish  the  post- 
operative care  and  discourage  referrals 
to  optometrists  for  post-operative  care. 
These  societies  have  many  times  in  the 
past  asked  us  to  prohibit  payments  to 
optometrists  in  this  situation.  Our 
response  has  always  been  and 
continues  to  be  that  we  are  required  by 
law  to  pay  for  these  services  if  they  fall 
within  the  scope  of  the  services  that  the 
optometrist  is  allowed  to  perform  under 
State  licensure  requirements.  If 
ophthalmological  societies  believe  that 
optometrists  should  not  furnish  post- 
operative care,  the  societies  themselves 
should  set  these  standards  for  their  own 
members.  , 

[Pay  Chiropractors  for  X-Rays] 

Comment:  Some  commenters  objected 
to  the  absence  of  Medicare  payment  for 
the  performance  and  analysis  of  the  x- 
ray  that  Medicare  requires  be  performed 
as  a  prerequisite  to  Medicare  coverage 
of  chiropractic  manipulation  of  the 
spine.  They  stated  that  chiropractors 
should  be  paid  the  same  amount  as 
Medicare  pays  DOs  for  the  x-ray,  the 
diagnosis  of  the  subluxation,  and  the 
manipulation.  Commenters  stated  that 
chiropractors  receive  more  training  in  x- 
ray,  diagnosis  of  skeletal  abnormalities, 
and  manipulation  than  DOs  and  should 
be  paid  at  the  same  or  a  higher  rate 
because  they  furnish  a  higher  quality  of 
manipulation.  They  stated  that  the 
proposed  payments  for  chiropractors 
would  eliminate  access  to  chiropractic 
care  for  Medicare  patients. 

Response:  We  have  not  changed  the 
requirements  for  coverage  of 
chiropractic  care.  Section  1861(r)  of  the 
Act  considers  chiropractors  to  be 
physicians  for  purposes  of  Medicare 
coverage  only  when  they  perform 
manipulation  of  the  spine  to  correct  a 
subluxation  demonstrated  to  exist  by  x- 
ray.  Chiropractors,  under  Medicare  law, 
are  not  physicians  for  purposes  of 
performing  or  interpreting  an  x-ray  or 
for  purposes  of  making  a  diagnosis 
based  upon  the  x-ray.  Therefore,  we 
cannot  pay  for  a  chiropractor's 
interpretation  of  an  x-ray  or  resulting 
diagnosis. 

[Pay  Chiropractors  for  Physical 
Therapy) 

Comment:  Commenters  believe 
chiropractors  should  be  permitted  to 
perform  physical  therapy  and  be  paid 
for  that  service  under  Medicare. 

Response:  Coverage  of  chiropractic 
services  is  limited  to  a  single  code, 
manipulation  of  the  spine.  The  law 
restricts  coverage  of  physical  therapy  to 


a  licensed  PT  or  to  services  furnished 
"incident  to  a  physician's  service." 

2.  Certified  Registered  Nurse 
Anesthetists  (CRNAs) 

With  the  exception  of  certain  rural 
hospitals,  payments  for  the  services  of 
CRNAs  are  made  under  the  CRNA  fee 
schedule,  which  was  designed  so  that  it 
is  similar  to  the  payment  system  for 
physician  anesthesia  services.  Payment 
for  services  would  be.  made  by 
multiplying  the  appropriate  CRNA  CF 
by  the  base  and  time  units  for  the 
procedure.  Under  the  initial  CRNA  fee 
schedule,  we  developed  State-specific 
CFs  for  both  medically  and  non- 
medically  directed  CRNAs:  Public  Law 
101-508  specified  CFs  for  the  CRNA  fee 
schedule  for  services  furnished  after 
December  31, 1990.  The  CRNA  CFs  may 
not  exceed  the  CF  applicable  to 
anesthesiologists  in  the  same  locality. 

Since  we  proposed  to  eliminate  time 
as  a  separate  payment  element  for 
physician  anesthesia  services,  we 
proposed  the  same  policy  for  CRNA 
services  furnished  beginning  January  1. 
1992.  We  also  proposed  to  apply  an 
adjustment  factor  to  the  payment 
amount  for  nonmedically  directed 
CRNA  services  to  assure  that  payments 
are  not  in  excess  of  the  payment  for- 
physician  anesthesia  services.  In  the 
proposed  rule,  we  also  requested 
comments  as  to  how  and  whether  the 
relationship  in  payments  between 
medically  directed  and  nonmedically 
directed  CRNA  services  should  be 
preserved  (that  is.  the  CRNA  CF  for 
medically  directed  services  was  set  by 
Congress  at  70  percent  of  the 
nonmedically  directed  rate). 

[Use  of  Same  RVUs  for  CRNA  and 
Physician  Anesthesia  Services) 

Comment:  Virtually  all  commenters 
favor  the  proposal  to  use  the  same 
relative  values  to  determine  payments 
for  both  CRNAs  and  physician 
anesthesia  services,  because  this 
simplifies  bill  preparation  and  claims 
processing. 

Response:  We  will  continue  to  use  the 
same  relative  values  for  both  CRNA  and 
physician  anesthesia  services.  This 
means  that  the  base  units  used  under 
the  uniform  relative  value  guide  for 
personally  performed  physician 
anesthesia  services  will  also  be  used  for 
anesthesia  services  furnished  by 
CRNAs.  In  addition,  time  units  for 
CRNA  services  will  be  determined  on 
the  basis  of  one  time  unit  for  each  15 
minutes  of  anesthesia  time. 


Federal  Register  /  Vol,  56.  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations     59521 


[Payments  Based  on  Actual  Time] 

Comment:  Some  commenters 
proposed  that  no  adjustment  factor  be 
applied  to  the  payment  amount  for 
nonmedically  directed  CRNA  services  to 
assure  that  payments  are  not  in  excess 
of  the  payment  for  a  procedure 
personally  performed  by  an 
anesthesiologist.  Instead,  these 
commenters  suggested  that  a  modifier 
be  used  to  signify  the  procedure  is  a 
nonmedically  directed  CRNA  service 
and  that  the  procedure  be  paid  at  the 
same  rate  as  the  anesthesiologist. 

The  commenters  also  recommended 
that  medically  directed  CRNA  services 
be  paid  at  a  level  equal  to  70  percent  of 
the  physician  anesthesia  fee  schedule 
amount,  instead  of  being  limited  by  70 
percent  of  the  physician  anesthesia  fee 
schedule  payment  amount.  In  essence, 
the  commenters  suggested  that  CRNA 
services  be  paid  at  70  percent  of  the 
physician  anesthesia  payment  amount 
without  regard  to  whether  the  CRNA 
payment  amounts  are  less  than  70 
percent  of  the  physician  anesthesia 
payment  amounts.  This  would 
effectively  raise  payments  if,  for 
example,  for  a  given  payment  area,  the 
CRNA  payment  amount  is  less  than  70 
percent  of  the  physician  fee  schedule 
amount. 

Response:  Since  we  are  retaining 
temporarily  actual  time  for  anesthesia 
services,  we  will  continue  temporarily  to 
determine  payment  for  anesthesia 
services  furnished  by  CRNAs  on  the 
basis  of  allowable  base  and  time  units 
and  the  appropriate  CRNA  CF.  For  1992, 
the  base  medically  directed  and 
nonmedically  directed  CRNA  CFs  are 
$10.75  and  $15.75.  respectively.  These 
CFs  are  divided  into  a  work,  practice 
expense,  and  malpractice  expense 
component  based  on  the  anesthesia 
specialty  weights.  Each  of  these 
components  is  multiplied  by  the 
applicable  GPCI  and  the  amounts 
summed.  The  resultant  amount  is  the 
area-specific  medically  directed  or 
nonmedically  directed  CRNA  CF.  As 
provided  for  in  the  law.  the  CRNA  CF 
for  nonmedically  directed  services  will 
be  limited  by  the  physician  anesthesia 
CF  in  the  locahty.  We  will  neither  limit 
the  CF  for  medically  directed  CRNAs  to 
70  percent  of  the  anesthesiologist's  CFs 
nor  raise  any  CFs  to  this  level.  We  will, 
however,  consider  whether  a  legislative 
change  should  be  proposed  to  preserve 
the  70  percent  relationship  between 
medically  directed  and  nonmedically 
directed  contemplated  in  the  statute. 

[Nonmedically  Directed  CRNA  Services] 

Comment:  Currently,  under  the  CRNA 
fee  schedule.  CRNAs  are  not  paid 


separately  for  specialized  care  services 
furnished  to  patients  regardless  of 
whether  this  is  furnished  separately  or 
in  connection  with  the  anesthesia 
service.  Some  commenters  asked  that 
CRNAs  be  paid  separately,  consistent 
with  the  policy  for  anesthesiologists,  for 
specialized  care  services,  such  as  the 
insertion  of  Swan-Ganz  catheters.  Some 
commenters  also  requested  that  CRNAs 
be  paid  a  pre-anesthetic  initial 
evaluation/consultation  fee  if  the 
surgery  is  not  performed. 

Response:  We  will  recognize  separate 
payment  for  the  same  specialized 
procedures  furnished  by  CRNAs  or 
anesthesiologists,  subject  to  the 
conditions  listed  below.  Also,  these 
services  can  be  separately  recognized 
regardless  of  whether  they  are  furnished 
as  a  single  service  or  in  connection  with 
the  physician  anesthesia  service. 

We  recognize  that  the  anesthesia 
service  furnished  by  the  CRNA  can  be 
medically  directed  or  nonmedically 
directed.  Specialized  procedures  are 
medical  or  surgical  procedures  not 
anesthesia  procedures  and  are. 
therefore,  not  subject  to  the  general 
medical  direction  rules.  If  a  CRNA 
typically  furnishes  anesthesia  services 
without  medical  direction,  we  assume 
that  the  CRNA  furnishes  the  specialized 
care  service  without  the  involvement  of 
an  anesthesiologist.  Payment  will  be 
determined  on  the  basis  of  the  usual 
physician  fee  schedule  payment  rules.  If 
a  CRNA  typically  furnishes  anesthesia 
services  under  medical  direction,  we 
assume  that  the  anesthesiologist  will 
furnish  the  specialized  care  service  and 
not  recognize  any  payment  for  the 
CRNA's  involvement  with  the 
specialized  procedure. 

We  will  also  recognize  separate 
payment  if  a  noiunedically  directed 
CRNA  furnishes  a  pre-anesthetic 
evaluation/consultation  service  and  the 
patient  does  not  undergo  surgery. 
Payment  for  this  service  will  be  made  in 
accordance  with  the  general  physician 
fee  schedule  payment  rules.  We  will  not 
recognize  separate  payment  in 
medically  directed  CRNA  cases, 
because  we  will  assume  that  the 
anesthesiologist  will  have  furnished  this 
service. 

3.  Services  of  Physicians  to  Patients  in 
Provider  Settings  and  Services  of 
Teaching  Physicians 

Under  the  proposed  rule,  direct 
patient  care  services  of  provider-based 
physicians,  including  those  in  teaching 
hospitals  with  the  exception  of  hospitals 
under  the  cost-election  provision,  would 
be  paid  for  under  the  physician  fee 
schedule  on  the  same  basis  as  other 
physicians'  services.  The  proposed  rule 


also  stated  that  attending  physician 
criteria  for  teaching  physicians  would 
remain  in  effect  under  the  physician  fee 
schedule. 

[Billing  for  Each  Physician  Service] 

Comment  The  commenters  currently 
use  the  per  diem  method  to  bill  for 
physicians'  services.  They  stated  that 
they  are  not  equipped  to  identify  and 
bill  for  each  physician's  service  and  to 
do  so  will  be  an  undue  hardship  on 
them.  Under  the  per  diem  payment 
method,  payment  for  services  of 
physicians  to  patients  in  provider 
settings  may  be  made  directly  to  the 
provider  on  the  basis  of  a  single  per 
diem  rate  if  the  provider  has  a  uniform 
all-inclusive  rate  for  services  to  patients. 
This  method  is  mainly  used  by 
government  hospitals. 

Response:  Section  1848(a)(1)  of  the 
Act  states  that  physicians'  services 
currently  paid  on  a  reasonable  charge 
basis  must  be  paid  under  the  fee 
schedule  beginning  in  1992.  The  per 
diem  method,  except  when  used  in  a 
qualified  teaching  facility  under  the  cost 
election,  is  a  method  of  calculating 
reasonable  charges  and  is  authorized 
under  the  reasonable  charge  sections  of 
current  law  and  regulations.  We 
therefore  believe  we  are  required  to 
make  payment  based  on  the  fee 
schedule  and  not  on  this  method  of 
reasonable  charge  billing.  Although  we 
recognize  that  converting  to  itemized 
billing  will  require  some  effort  and 
expense,  many  conversions  have  been 
done  in  the  past.  Further,  with  existing 
computer  billing  services  the  effects  of 
this  conversion  should  be  minimal.  Also, 
we  do  not  believe  it  is  unreasonable  for 
an  entity  paid  under  the  fee  schedule  for 
physicians'  services  to  identify  the 
services  for  which  payment  is  being 
requested. 

4.  Payment  for  Supplies,  Services,  and 
Drugs  Furnished  Incident  to  a 
Physician's  Service 

a.  Supplies.  Under  the  proposed  rule 
(S  .415.32(a)).  office  medical  supplies, 
except  for  drugs  and  speciHed  supplies, 
would  be  considered  to  be  practice 
expenses  to  the  physician,  and  payment 
would  be  included  in  the  practice 
expense  portion  of  the  payment  for  the 
medical  or  surgical  services  to  which 
they  were  incidental. 

We  proposed  to  establish  a  separate 
fee  schedule  allowance  for  the  following 
expensive  supplies:  Lumbar  puncture 
trays,  thoracentesis  trays,  cystoscopy 
trays,  surgical  trays,  catheter  insertion 
trays,  bone  marrow  aspiration  trays, 
and  venous  access  catheters.  We 
requested  comment  on  this  approach 
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that  could  be  of  assistance  in 
establishing  payment  amounts  for  these 
items. 

[Separate  Payment  for  Medical 
Supplies] 

Comment:  Some  commenters  stated 
that  bundling  payment  for  supplies  into 
the  service  would  result  in  inadequate 
payment  for  the  supplies  when  they  are 
used  and  improper  increases  in  payment 
for  services  that  use  no  supplies  because 
the  amount  and  cost  of  supplies  used  for 
different  services  varies  so  much.  Some 
commenters  stated  that  bundling 
payment  into  the  service  would  result  in 
physicians  requiring  the  patient  to  buy 
the  supplies  and  bring  them  to  the  ofHce 
when  the  service  is  furnished. 

Some  commenters  stated  that  carriers 
should  have  the  discretion  to  pay  for 
additional  supplies.  Some  commenters 
suggested  that  we  develop  specific 
criteria  for  determining  whether  a 
supply  should  be  subject  to  a  separate 
fee  schedule  allowance.  According  to 
these  commenters,  if  the  supply  cost 
represents  a  disproportionate  share  of 
the  RVU,  the  supply  should  be 
separately  payable.  Other  commenters 
recommended  that  we  expand  the  list  of 
supplies  to  include  reusable  trays  that 
include  highly  specialized  instruments 
"which  are  far  beyond  the  supplies 
incident  to  practice."  Some  commenters 
listed  specific  supplies  that  they  believe 
should  be  separately  payable.  Other 
commenters  expressed  support  for  our 
proposal  but  urged  us  to  base  payment 
on  accurate  cost  data.  Commenters 
beUeve,  however,  that  implementation 
of  this  policy  should  not  be  delayed  in 
the  event  we  do  not  have  sufBcient  data 
to  determine  a  national  payment.  These 
commenters  prefer  that  we  implement 
this  policy  and  make  adjustments  in  the 
fee  schedule  amounts  as  better  data 
become  available. 

Response:  We  acknowledge  that  some 
carriers  have  paid  separately  for  these 
suppUes  in  the  past.  We  beUeve, 
however,  that  the  practice  expense 
portion  of  the  payment  for  a  service 
should  include  the  payment  for  routine 
office  supplies,  including  medical 
suppUes  except  those  specified  in 
addendum  G  of  this  final  nde. 

We  will  allow,  however,  a  separate 
payment  for  supplies  for  facility-based 
services  that  we  designate  if  those 
services  are  performed  in  the  office. 
Specifically,  in  consultation  with  our 
medical  advisors,  we  developed  the 
following  policy  for  this  final  rule: 

•  We  have  established  a  practice 
expense  RVU  of  1.0  to  pay  for  supplies 
that  are  used  incident  to  a  physician's 
service  but  are  generally  not  the  type  of 
routine  supplies  included  in  the  practice 


expense  RVU.  We  are  not  precisely 
specifying  each  supply  item  that  could 
receive  extra  payment,  nor  do  we  claim 
that  the  payment  precisely  covers  direct 
supply  costs  incurred  for  any  given 
service.  We  believe,  however,  the  extra 
payment  serves  to  partially  offset  extra 
costs  incurred  by  physicians  if  they 
furnish  certain  surgeries  in  the  office. 
We  believe  there  are  some  offsetting 
savings  if  physicians  do  these  services 
in  their  offices  including  time,  travel, 
and  convenience.  Because  we  do  not 
believe  supply  costs  vary  significantly 
between  geographic  areas,  the  GPCI  will 
not  be  applied  to  the  same  practice 
expense  RVU  to  determine  the  payment 
for  supplies.  We  expect  to  consider  this 
issue  further  in  the  future  and  may 
estabhsh  more  categories  of  supplies — 
each  with  a  different  practice  expense 
RVU  to  reflect  differences  in  supply 
costs  associated  with  performing 
different  procedures.  This  would 
generally  be  done  in  a  budget  neutral 
way  consistent  with  the  process  for 
revising  other  RVUs. 

•  We  have  established  a  list  of 
facility-based  procedure  codes  in 
addendum  G  of  this  final  rule  for  which 
we  will  pay  separately  for  supplies  if  the 
service  is  furnished  in  the  office.  The 
physician  will  bill  for  a  supply  code 
(A4550)  along  with  the  procedure. 
Physicians  will  also  have  to  report  the 
office  as  the  place  of  service  where  the 
services  are  furnished  on  the  claim. 

The  following  criteria  were  used  to 
establish  the  list  of  procedures  in 
addendum  G  of  this  final  rule: 

•  The  procedures,  in  appropriate 
circumstances,  can  safely  be  performed 
in  the  office  setting.  We  made  this 
determination  based  on  the  clinical 
judgment  of  our  medical  advisors  and  an 
analysis  of  our  Medicare  charge  data. 
We  excluded  procedures  that  our 
Medicare  charge  data  indicated  were 
performed  in  the  office  less  than  5 
percent  of  the  time. 

•  Furthermore,  we  deleted  procedures 
with  fewer  than  1.000  allowed  services 
from  our  list  because  we  were  not  able 
to  fully  analyze  low  value  procedures  to 
determine  if  they  appropriately  could  be 
performed  in  office  settings  or  are 
performed  in  office  settings  less  than  5 
percent  of  the  time. 

•  The  procedure  is  not  routinely 
provided  in  the  office  setting  already.  If 
a  procedure  was  performed  in  the  office 
50  percent  or  more  of  the  time,  we 
considered  this  procedure  to  be 
routinely  performed  in  the  office  setting 
and  not  eligible  for  a  separate  supplies 
payment  because  the  practice  expense 
RVU  generally  already  reflects  these 
costs. 


•  The  procedure  requires  specialized 
supplies  that  are  not  used  routinely  and 
are  generally  disposable. 

•  Treatment  of  fractures  and 
dislocations  were  excluded  because 
splints,  casting  supplies,  and  surgical 
dressings  are  separately  payable  under 
the  reasonable  charge  payment 
methodology  under  section  1861(s)(5)  of 
the  Act. 

•  Repairs  of  lacerations  were 
excluded  because,  in  the  judgment  of 
our  medical  advisors,  these  procedures 
do  not  require  supplies  that  are  beyond 
those  routinely  available  in  physicians' 
offices. 

We  computed  these  payments  in  a 
budget-neutral  manner  by  factoring 
them  in  when  we  computed  the  CF. 

[Separate  Supply  Allowances] 

Comment:  Some  commenters  stated 
that  all  procedures  performed  in  the 
office  should  be  subject  to  separate 
supply  allowances — not  just  those 
procedures  performed  predominantly  in 
the  ambulatory  surgical  center  (ASC)  or 
hospital  setting.  Some  of  these 
commenters  believe  that  the  fee 
schedule  does  not  account  for  supply 
costs  because  Harvard  studied  only 
physician  work.  According  to  other 
commenters,  the  supplies  needed  to 
perform  a  procedure  will  be  the  same  in 
all  sites  and  should  be  paid  for 
separately.  If  a  list  is  to  be  developed, 
these  commenters  suggested  that  it  be 
published  in  the  Federal  Register  for 
comment.  Some  of  these  commenters 
provided  a  list  of  procedures  that  should 
be  subject  to  an  additional  supplies 
payment.  Other  commenters  provided  a 
list  of  procedures  and  the  associated 
supplies  that  they  believe  should  be 
subject  to  additional  payment. 

Response:  For  most  services  the  fee 
schedule  accounts  for  supply  costs  in 
the  practice  expense  component  of  the 
RVU,  which  is  based  on  average 
allowed  charges.  The  average  allowed 
charge  for  a  facility-based  procedure 
reflects  the  weighted  average  charge 
across  all  sites,  ff  the  service  is 
performed  predominantly  in  an  ASC  or 
inpatient  hospital,  the  average  allowed 
charge  will  primarily  reflect  the  charges 
in  those  settings.  We  beheve  some  of 
these  services  are  safe  to  perform  in  the 
office  setting  but  the  practice  expense 
component  of  the  RVU  for  facility-based 
procedures  does  not  reflect  the  costs  of 
certain  expensive  supplies  used  to 
perform  the  procedure.  Therefore,  only 
in  these  instances,  we  will  make  a 
separate  payment  for  supplies. 

We  listed  examples  in  the  proposed 
rule  of  the  types  of  procedures  for  which 
we  proposed  to  allow  an  additional 
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payment  for  supplies.  As  stated  above. 
Addendum  G  lists  the  procedures  for 
which  we  will  pay  separately  for 
supplies  based  on  a  practice  expense 
RVU  of  1.0.  We  will  continue  to  consider 
this  issue  further,  and  we  will  propose 
any  revisions  to  this  policy  in  the 
Federal  Register  for  public  comment. 

[Exclusion  of  Supply  Payments] 

Comment:  Some  commenters  believe 
supply  payments  should  be  excluded 
from  the  MVPS  because  payment  would 
only  cover  costs. 

Response:  For  the  purposes  of 
determining  the  MVPS,  section  1848(f)(5) 
of  the  Act  defines  "physicians'  services" 
to  include  "other  items  or  services  *  •  * 
that  are  commonly  performed  or 
furnished  by  a  physician  or  in  a 
physician's  office."  As  the  supplies  that 
will  be  separately  payable  under  this 
policy  will  be  commonly  furnished  in  a 
physician's  office,  they  will  meet  the 
definition  of  "items  and  services"  that 
must  be  included  in  the  MVPS. 

[Maintenance  of  Equipment  for 
Diagnostic  Tests] 

Comment:  Some  commenters 
suggested  that  we  make  separate 
payment  to  cover  the  costs  of  using  and 
maintaining  equipment  necessary  for 
specific  diagnostic  tests.  These 
commenters  believe  the  Medicare 
program  would  benefit  by  paying  a 
capital  allowance  for  procedures  that 
are  routinely  performed  in  the  more 
extensive  hospital  setting.  If  we 
determined  that  the  practice  expense 
RVU  does  not  include  the  per  procedure 
cost  of  equipment,  these  commenters 
suggest  that  we  should  provide  a 
separate  capital  allowance. 

Response:  As  we  have  stated 
elsewhere  in  this  preamble,  the  capital 
costs  of  furnishing  diagnostic  tests  are 
typically  recognized  through  payment 
for  a  technical  component  service. 
Therefore,  with  regard  to  diagnostic 
tests,  we  believe  the  technical 
component  payment  compensates  the 
provider  for  use  and  maintenance  of 
equipment.  With  regard  to  other 
physicians'  services,  to  the  extent  that 
the  average  allowed  charges  reflect  the 
costs  of  purchasing  and  maintaining 
equipment,  the  capital  costs  associated 
with  equipment  will  be  compensated 
through  the  practice  expense  RVU. 

[Formal  Mechanism  for  Updating  the 
List  of  Supplies] 

Comment:  Some  commenters 
suggested  that  we  establish  a  formal 
mechanism  for  updating  the  list  of 
supplies  that  are  subject  to  separate 
payment.  These  commenters  believe  we 
should  create  an  advisory  panel 


comprised  of  HCFA  staff,  physicians, 
distributors,  and  manufacturers  that  are 
accessible  to  the  public  for  this  purpose. 
According  to  these  commenters,  updates 
to  the  list  should  be  made  through 
carrier  instructions  and  program 
memorandum — not  through  regulation. 
Other  commenters  believe  the  list  of 
supplies  subject  to  additional  payment 
needs  to  be  carefully  defined  to  ensure 
consistent  implementation  and  that  each 
carrier  is  paying  for  identical  items. 
These  commenters  recommend  that  we 
adopt  a  standard  product  numbering 
and  classification  system  for  all  supplies 
subject  to  this  policy. 

Response:  As  we  stated  earlier,  we 
will  not  try  to  precisely  identify  the 
specific  supply  items  that  will  be 
separately  payable.  Rather,  our  supplies 
payment  is  intended  to  offset  the  costs 
of  certain  supplies  that  are  not  routine 
and  are  not  already  included  in  the 
practice  expense  RVU.  Again,  we  will 
continue  to  examine  this  issue  to 
determine  whether  additional  supply 
categories  should  be  established. 

[Chemotherapy  Adminiatration 
Supplies] 

Comment:  Some  commenters  stated 
that  some  carriers  pay  separately  for 
supplies  used  in  chemotherapy 
administration.  These  commenters 
oppose  distributing  the  dollars  paid  for 
supplies  across  all  of  the  practice 
expense  RVUs  because  they  believe  the 
average  allowed  charge  will  understate 
the  cost  of  furnishing  chemotherapy 
administration  in  areas  where  supplies 
are  paid  for  separately.  According  to 
these  commenters,  we  should  calculate 
the  practice  expense  RVUs  based  on 
average  allowed  charges  that  bundle 
supply  payments  with  chemotherapy 
administration  services.  Similar 
comments  were  received  to  indicate  that 
allergists  typically  bill  Medicare 
separately  for  medical  supply  items 
used  in  the  office  practice  of  allergy  and 
immunology. 

Response:  We  reviewed  the  national 
HCPCS  codes  that  are  available  for 
these  services  to  determine  the  extent  of 
separate  billings  for  supplies  for  these 
services.  There  are  generally  no  national 
HCPCS  supply  codes  that  relate  to 
specific  services  such  as  chemotherapy 
administration  or  to  allergy  and 
immunology.  We  have  looked  at  all 
relevant  general  supply  codes,  however, 
and  estimate  that  total  Medicare 
allowed  charges  for  supplies  billed  by 
physicians  were  about  $35  million. 
While  we  were  unable  to  determine  the 
proportion  of  these  supply  costs 
attributable  to  allergy  and 
chemotherapy,  we  believe  the 
overwhelming  proportion  of  these 


charges  is  associated  with  surgical 
procedures. 

We  also  reviewed  local  codes  that 
could  have  been  used  to  describe 
chemotherapy  and  allergy  and 
immunology  supphes.  We  found  that 
only  three  carriers  had  any  supply  codes 
that  were  specific  to  these  services.  As  a 
result  of  this  review,  we  believe  even  if 
we  were  able  to  precisely  allocate 
supply  billings  to  specific  services  for 
the  purpose  of  establishing  practice 
expense  RVUs,  the  resulting  increases 
would  be  negligible.  Since  we  could  not 
determine  the  extent  of  billings  for 
chemotherapy  and  allergy  and 
immunology  supplies  and  other  specific 
services,  we  did  not  make  any 
adjustments  to  the  practice  expense 
RVUs  for  these  codes.  These  supply 
billings,  however,  were  included  in 
establishing  the  overall  budget-neutral 
CF. 

b.  Services.  We  proposed  that 
services  of  nonphysicians  that  are 
covered  incident  to  a  physician's  service 
would  be  paid  under  the  fee  schedule  as 
if  the  physician  had  furnished  the 
services  (§  415.32(b)). 

[Payment  for  Nonphysician  Employee 
Services] 

Comment  Some  commenters 
supported  our  proposal  to  pay 
physicians  for  the  services  of 
nonphysician  employees  as  if  the 
physician  had  furnished  the  services. 
They  stated  that  the  RVUs  assigned  to 
these  services  reflect  the  resource  cost 
involved,  including  the  extent  of  training 
required  and  that  to  reduce  payment 
further  through  use  of  a  provider 
modifier  would  tmdermine  the  fee 
schedule.  Some  commenters  stated  that 
the  same  level  of  payment  should  be 
applied  because  this  payment  would 
compensate  the  physician  for 
nonbillable  time  spent  training  and 
supervising  the  nonphysician:  it  would 
compensate  for  the  professional  liability 
that  the  physician  assumes  in  the  work 
of  the  nonphysician:  and  to  do  otherwise 
would  create  two  scales  of  payment,  one 
for  the  physician  and  another  if  the 
service  is  not  performed  by  the 
physician. 

Other  commenters  objected  to  our 
proposal  to  make  payment  for  the 
services  of  nonphysicians  (and  lesser 
medical  personnel)  that  are  "incident  to 
a  physician's  service"  at  the  physician 
payment  level  if  the  services  require 
little  or  no  physician  work.  They 
proposed  that  nonphysician 
practitioners  be  paid  at  a  percentage  of 
the  physician  payment  amount 
regardless  of  whether  services  they 
were  furnishing  "incident  to"  a 
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physician's  service  were  covered  under 
the  separate  provisions  relating  to 
nonphysician  practitioners.  They  noted 
that  it  would  be  inconsistent  to  pay  for 
the  services  of  a  nonphysician 
practitioner  at  a  reduced  percentage  if 
the  service  is  furnished  in  a  nursing 
home  as  required  by  other  provisions  of 
the  law,  but  to  pay  at  the  full  payment 
amount  for  a  nonphysician  practitioner 
if  services  are  furnished  in  a  physician's 
office  under  the  supervision  of  a 
physician. 

"They  recognized,  however,  that  this 
pohcy  might  lead  to  payment  for  the 
services  of  nurses,  and  other  medical 
personnel  at  the  physician  rate,  while 
nonphysician  practitioners  (who  may 
have  higher  levels  of  training  and  skill) 
are  paid  at  a  lower  rate.  To  remedy  this 
possible  problem,  they  proposed  to 
apply  physician  fee  schedule  amounts  to 
services  furnished  personally  by 
physicians,  and  that  payment  for 
services  rarely  furnished  by  physicians 
(such  as  injections  and  simple  dressing 
changes)  be  "primarily  comprised  of 
practice  expense  and  malpractice 
expense."  "They  proposed  that  we 
establish  criteria  that  determine  which 
services  should  be  paid  on  the  basis  of 
practice  expense  and  malpractice 
expense  (services  that  physicians  rarely 
perform)  and  which  services  should  be 
paid  on  the  basis  of  physician  work, 
practice  expense,  and  malpractice 
expense. 

Some  commenters  indicated  that 
services  "incident  to  a  physician's 
service"  fall  into  two  categories: 

•  Services  that  require  physician 
work  in  which  a  nonphysician  (for 
example,  PA  or  MP)  substitutes  for  the 
physician  in  furnishing  the  work:  and 

•  Services  that  are  ancillary  to  the 
work  of  the  physician  and  do  not  require 
the  advanced  training  and  skill  of  a 
physician  or  a  nonphysician 
practitioner,  but  which  can  be  and  are 
typically  performed  by  a  registered 
nurse  (RN),  licensed  practical  nurse 
(LPN),  or  health  assistant  (for  example, 
injections  and  dressing  changes  that  can 
be  performed  by  an  RN  or  LPN). 

The  commenters  stated  that 
nonphysician  practitioners  who 
substitute  for  physicians  should  be  paid 
the  same  amount  as  physicians  for  the 
services  they  furnish  regardless  of 
whether  the  service  is  "incident  to"  a 
physician's  service  or  under  the 
nonphysician  practitioner  coverage 
provisions,  but  that  when  a 
nonphysician  employee  of  a  physician 
furnishes  an  ancillary  service  that  does 
not  require  the  skills  of  a  physician,  the 
payment  to  the  physician  should  not 
include  the  physician  work  portion  of 
the  payment. 


Some  commenters  supported  the 
proposed  use  of  a  modifier  to  identify 
services  furnished  by  a  nonphysician 
practitioner  or  nonphysician,  but 
covered  as  "incident  to"  a  physician 
service.  Other  commenters  opposed  the 
proposed  use  of  a  modifier  to  identify 
services  furnished  by  a  nonphysician 
incident  to  a  physician's  service  when 
the  physician  has  no  contact  with  the 
patient.  They  indicated  that  this 
requirement  would  lead  to  confusion, 
paperwork  burden,  and  would  invite 
circumvention,  such  as  a  physician 
stopping  by  to  ask  how  the  patient  is 
feeling. 

Response:  While  we  respect  the 
argimients  made  in  regard  to  this  issue, 
we  intend  to  continue  our  longstanding 
policy  on  "incident  to"  services  as  part 
of  the  physician  fee  schedule  for  the 
time  being.  At  this  time,  we  have  no 
data  on  which  "incident  to"  services  are 
being  furnished,  the  frequency  of  these 
services,  or  who  is  performing  them.  We 
believe  this  information  would  be 
essential  in  order  to  establish  criteria. 
Moreover,  if  we  established  these 
criteria,  we  would  be  concerned 
whether  the  statutory  methodology  for 
calculating  practice  expense  and 
malpractice  expense  would  result  in 
appropriate  payment  for  the  resources 
invested  in  the  nonphysician  staff  who 
are  furnishing  these  services.  We 
believe  this  issue  of  "incident  to" 
services  needs  to  be  carefully 
considered  within  the  context  of 
payment  for  practice  expenses.  In 
addition,  at  this  time  we  have  decided 
not  to  require  the  use  of  a  modifier  to 
indicate  that  the  physician  is  billing  for 
a  service  furnished  by  a  nonphysician 
practitioner  or  other  nonphysician 
without  a  physician  encounter.  We  will 
continue  to  consider  this  issue  and  may 
selectively  test  the  use  of  a  modifier  to 
determine  to  what  extent  physicians  bill 
for  services  totally  furnished  by 
nonphysician  employees  under  the 
"incident  to"  provision. 

[Physical  Presence  of  a  Physician] 

Comment:  Commenters  objected  to 
the  current  requirement  that  the 
physician  be  physically  on  the  premises 
in  order  for  the  services  of  a 
nonphysician  employee  to  be  billed  as 
"incident  to"  a  physician's  service. 

Response:  This  requirement  is  a 
longstanding  coverage  requirement  for 
which  no  change  was  proposed  in  the 
proposed  rule  and  for  which  no  change 
has  been  made  in  this  final  rule. 

c.  Drugs  and  injections.  We  proposed 
to  use  a  standard  method  to  pay  for 
drugs  (§  415.34).  We  proposed  to  base 
payment  for  drugs  on  85  percent  of  the 
national  average  wholesale  price  of  the 


drug.  For  high  volume  drugs,  we 
proposed  that  payment  be  limited  to  the 
lower  of  the  estimated  actual  acquisition 
costs  as  determined  by  us  and  specified 
in  instructions  to  carriers,  or  85  percent 
of  the  national  average  wholesale  price 
(AWP)  of  the  drug. 

When  a  physician  provides  a  visit  or 
other  service  to  a  beneficiary  and, 
during  the  encounter,  the  beneficiary 
receives  an  injection,  we  proposed  no 
additional  payment  would  be  made  for 
the  injection.  The  drug  would  be  paid 
separately  as  discussed  above. 

Under  the  proposed  rule,  in  unusual 
circiunstances  if  no  evaluation  and 
management  service  is  furnished  and 
the  physician  bills  for  the  injection, 
payment  for  the  injection  would  be 
based  on  the  RVUs  for  the  applicable 
injection  code. 

We  proposed  to  pay  separately  for 
chemotherapy  infusions  and 
chemotherapy  administration  into 
specialized  body  cavities. 

[Payment  for  Drugs] 

Comment:  We  received  a  great  many 
comments  on  this  issue,  primarily  from 
oncologists  indicating  that  our  85 
percent  standard  was  inappropriate. 
The  thrust  of  most  of  the  comments  was 
that  many  drugs  could  be  purchased  for 
considerably  less  than  85  percent  of 
AWP — particularly  multi-source  drugs — 
while  others  were  not  discounted.  Other 
commenters  suggested  that,  while 
pharmacies  and  perhaps  large  practices 
could  receive  substantial  discounts  on 
their  drug  purchases,  individual 
physicians  could  not.  The  bulk  of  the 
comments  suggesting  alternatives  to  our 
proposal  indicated  that  the  amounts 
paid  should  be  based  on  actual  or 
estimated  acquisition  costs. 

Also,  a  number  of  comments  from  the 
oncologists  indicated  that  we  should  use 
an  add-on  to  cover  the  cost  of  breakage, 
wastage,  shelf-life  limitations,  and 
■  inventory  costs  associated  with 
chemotherapy  agents.  Some  commenters 
also  suggested  that  this  add-on  payment 
was  needed  to  account  for  shortfalls  in 
chemotherapy  administration  payments. 
Without  adequate  compensation, 
commenters  suggested,  many  physicians 
would  perform  the  service  in  hospital 
outpatient  departments  at  substantially 
higher  costs.  Also,  some  commenters 
suggested  that  physicians  would  refuse 
to  supply  the  drugs  to  patients,  forcing 
patients  to  purchase  the  drugs 
themselves  and  bring  them  to  the 
physician's  office  to  be  administered.  In 
the  latter  case,  the  drugs  would  not  be 
covered  by  Medicare  since  the 
physician  did  not  incur  any  cOsts  for  the 
drugs. 
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Response:  After  considering  all  of  the 
comments  on  this  issue,  we  have 
decided  to  modify  the  proposed  policy. 
Payment  for  drugs  would  be  based  on 
the  lower  of  the  national  AWP  or  the 
Medicare  carrier's  estimate  of  actual 
acquisition  costs.  Since  there  can  be 
many  wholesale  prices  listed  for  each 
drug  because  of  multiple  sources  for  the 
drug,  we  are  defining  the  national  AWP 
as  the  median  price  for  all  sources  of  the 
generic  form  of  the  drug.  Estimated 
acquisition  costs  would  be  based  on 
individual  carrier  estimates  of  the  costs 
that  physicians,  or  other  providers  as 
appropriate,  actually  pay  for  the  drugs. 
Carriers  could  survey  a  sample  of  the 
physicians  who  furnish  the  drugs  to 
obtain  cost  information.  As  an 
alternative,  carriers  could  request  that 
physicians  periodically  provide  cost 
information  when  they  submit  claims  for 
payment  for  the  drugs.  For  certain  types 
of  drugs,  such  as  chemotherapy  drugs, 
there  may  be  significant  indirect  costs 
such  as  inventory  costs,  waste,  and 
spoilage.  Carriers  may  consider  these 
costs,  if  documented,  as  part  of  the 
acquisition  cost  of  a  drug. 

For  high  volume  or  high  cost  drugs  as 
determined  on  a  national  basis,  we  may 
designate  certain  carriers,  which 
represent  different  geographic  areas  of 
the  country,  to  survey  physicians  in  their 
area  to  determine  the  average  cost  of 
the  drugs.  We  will  distribute  the  results 
of  these  surveys  to  all  carriers.  Carriers 
will  be  free  to  evaluate  the  results  of  the 
surveys  and  use  this  information  in 
conjunction  writh  any  information  they 
have  obtained  locally  to  determine  the 
payment  for  the  drugs  in  their  service 
areas.  The  revised  payment  policy  for 
drugs  appears  in  SS  405.517  and  415.3d 
of  the  final  regulations. 

[Antigens  as  Drugs] 

Comment:  Commenters  objected  to 
our  considering  antigens  to  be  drugs  or 
biologicals,  and  therefore  asked  that 
they  be  excluded  iiom  the  fee  schedule 
and  paid  on  a  reasonable  charge  basis. 
They  stated  that  antigens  are  covered 
under  section  1861(8)(2)(G)  of  the  Act. 
Also,  they  noted  that  that  section  of  the 
Act  is  not  identified  in  the  definition  of 
"physicians'  services"  for  fee  schedule 
purposes  set  forth  in  section  1848(j)(3)  of 
the  Act. 

Response:  After  considering  the 
comment,  we  agree  with  the 
conunenters.  Thus,  we  are  excluding 
antigens  prepared  by  one  physician  for 
administration  by  another  from  the 
physician  fee  schedule  (CPT  codes  95135 
through  95170).  Carriers  will  continue  to 
pay  for  these  antigens  under  the  current 
payment  methodology. 


[Payment  for  Injection  Administration] 

Comment-  Commenters  objected  to 
the  proposed  policy  for  drugs  and  the 
related  bimdling  of  payment  for 
administration  of  injections  into  other 
medical  services  furnished  at  the  same 
encounter  as  presenting  a  "double  hit". 
They  stated  that  not  only  would  the 
physician  be  paid  less  than  his/her  cost 
for  the  drug,  but  also,  there  would  be  no 
payment  for  the  additional  service  of  the 
injection  furnished  to  the  patient.  They 
stated  that  this  approach  is  inconsistent 
with  payment  based  on  resource  costs. 

Response:  As  we  indicated  in  our 
discussion  of  payment  for  drugs,  we 
have  revised  our  proposed  payment 
policy  for  drugs.  With  respect  to 
payment  for  injections,  we  have  decided 
to  pay  separately  for  cancer 
chemotherapy  injections,  including 
intra-muscular.  intravenous,  intra- 
arterial, and  subcutaneous  injections,  in 
addition  to  the  visit  furnished  on  the 
same  day.  Commenters  made  a 
convincing  case  that  these  cancer 
chemotherapy  injections  are  more 
complex  than  other  injections  incident 
to  a  physician's  service.  Therefore,  we 
will  pay  for  all  injection  procedures  in 
the  CPT  range  of  96400  through  96549 
separately  in  addition  to  any  visit 
service  fimiished.  For  further 
information  on  how  to  bill  for  the  visit 
see  the  discussion  on  modifiers  that 
appears  in  this  section  of  the  preamble. 

We  were  not  convinced  by 
commenters,  however,  that  other  intra- 
muscular, intravenous,  intra-arterial. 
and  subcutaneous  injections  are 
sufficiently  complex  that  separate 
payment  should  be  made  for  them. 
Therefore,  payment  for  CPT  codes  90782 
through  90784  will  be  included  in 
payment  for  visits  or  other  procedures 
that  are  furnished  on  the  same  day. 

[Payment  for  ESRD  Drugs] 

Comment:  Several  commenters 
objected  to  applying  the  proposed  85 
percent  of  AWP  allowance  for  drugs  to 
ESRD  facilities.  They  stated  that  their 
costs  for  drugs  used  to  treat  ESRD 
patients  are  greater  than  this  due  to 
several  factors. 

Response:  We  are  accepting  the 
commenters'  suggestions  not  to  apply 
the  proposed  15  percent  reduction  of  the 
currently  allowed  AWP  for  drugs  and  to 
consider  their  invoice  costs  in 
determining  allowances  for  ESRD  drugs. 
Therefore,  the  new  payment  allowtmce 
will  be  the  lower  of  the  facility's 
estimated  acquisition  cost  of  the  drug 
(for  example,  as  determined  by  the 
invoice)  or  the  national  AWP  of  the 
drug.  The  program's  payment  will  be 
subject  to  the  usual  Medicare  Part  B 


deductible  and  coinsurance 
requirements. 

B.  Formula  for  Computing  Payment 
Amounts 

Section  1846(a)  of  the  Act  specifies 
that  payment  for  Medicare  physicians' 
services  must  be  based  on  the  lesser  of 
the  actual  charge  or  the  payment 
amount  computed  under  the  fee 
schedule.  Although  the  law  refers  to  the 
fee  schedule  values  as  "payment 
amounts",  in  fact  under  the  statutory 
formula  the  amount  paid  directly  to  a 
physician  by  Medicare  will  be  80 
percent  of  the  actual  charge  or  80 
percent  of  the  fee  schedule  payment 
amount  whichever  is  less.  "The 
beneficiary  is  required  to  pay  the 
remaining  20  percent.  Throughout  this 
final  rule,  we  have  used  the  terms  "fee 
schedule  payment  amount."  "payment 
amount"  "payment"  and  "allowed 
charge"  as  used  in  the  statute  to  include 
the  amoimts  for  which  both  the 
beneficiary  and  Medicare  are 
responsible. 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act  payment  amounts 
for  particular  services  under  the 
physician  fee  schedule  will  be  computed 
as  the  product  of  three  factors:  (1)  A 
relative  value  for  the  service,  (2)  the 
GAF  for  the  fee  schedule  area,  and  (3)  a 
nationally  uniform  dollar  CF.  (Although 
we  generally  describe  a  single 
nationally  uniform  CF,  different  CFs  for 
surgical  services  and  other  services  may 
be  estabhshed  as  part  of  the  MVPS  and 
annual  update  process.  A  discussion  of 
the  update  process  appears  in  the 
section  on  the  CF.)  This  general  formula 
can  be  expressed  as: 

PaymenU = R  VUt,  x  GAFt»  x  CF 

where 

RVUt'ToUl  relative  value  units  for  the 

service 
GAFt= Total  geographic  adjustment  factor 

for  the  fee  schedule  area 
CF  =:  Uniform  national  CF 
,■»  Service 
I  IB  Fee  schedule  area 

Section  1848(e)(2)  of  the  Act  requires 
the  total  GAF  for  a  fee  schedule  area  to 
be  the  sum  of  three  components,  relating 
to  the  three  components  of  the  total 
RVU  for  a  service.  The  three 
components  are: 

(1)  Physician  work; 

(2)  Practice  expenses  or  overhead, 
such  as  rent,  staff  salaries,  equipment 
and  supplies,  exclusive  of  professional 
malpractice  liability  insurance  costs: 
and 

(3)  Professional  Uability  insurance  or 
malpractice  costs. 

Section  1848(c)(1)  of  the  Act  defines 
the  components  of  the  RVU  for  a 
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physician  service.  The  physician  work 
RVU  must  reflect  the  physician 
resources  required  to  furnish  the  service, 
including  time  and  intensity  of  effort. 
Under  the  formula  specifled  at  section 
1848(c)(2)(C),  the  practice  expense  and 
malpractice  RVUs  are  based  on 
historical  data  for  practice  expense  as  a 
fraction  of  total  physician  revenue, 
weighted  by  specialty,  applied  to 
estimated  1991  average  allowed  charges 
under  the  customary,  prevailing,  and 
reasonable  charge  methodology. 

Separate  GPCIs  have  been  developed 
for  the  three  components  of  the  fee 
schedule.  Under  section  1848(e)  of  the 
Act,  the  GAF  is  equal  to  a  weighted 
average  of  these  three  GPCIs.  Thus, 
when  the  GAF  is  expressed  as  the  sum 
of  its  three  components,  the  formula 
becomes: 

Payments  =  RVUt.  x  ((GPCIw,  x  w,*) 

+  (G  PCIpe.x  pe.%) 

+  (GPCIin,Xin,%)) 

XCF 
where 

GPCIw.  =  GPCI  value  reflecting  one-fourth 
of  geographic  variation  in  the  value  of 
physician  work  applicable  in  the  fee  schedule 
area 
GPCIpe,=GPCl  value  for  practice  expense 

applicable  in  the  fee  schedule  area 
GPClm,=GPCI  value  for  malpractice 
expense  applicable  in  the  fee  schedule  area 
w%,=Work  percentage  for  service, 
pe%,= Practice  expense  percentage  for 

service, 
m%,= Malpractice  percentage  for  service. 

The  work,  practice  expense,  and 
malpractice  percentages  are  the  fraction 
of  the  total  RVUs  for  a  service 
represented  by  the  work,  practice 
expense,  and  malpractice  RVUs, 
respectively;  they  sum  to  100  percent. 

In  effect,  this  statutory  formula 
accomplishes  separate  adjustment  of 
each  of  the  three  components  of  the 
total  RVUs  for  each  service  by  the  value 
for  the  fee  schedule  area  of  a  GPCI 
specific  to  that  component.  (The  statute 
specifies,  however,  that  only  one-fourth 
of  the  geographic  variation  in  physician 
work  resource  costs  is  to  be  taken  into 
account  in  the  formula.)  The  three  GPCI- 
adjusted  RVU  values  are  summed  to 
produce  a  total  RVU  value,  which  is 
converted  into  a  dollar  payment  amount 
specific  to  that  service  and  that  fee 
schedule  area  by  application  of  a 
uniform,  national  CF.  Thus,  for  ease  of 
computation  and  understanding,  we 
have  transformed  the  original  formula 
stated  above  into  an  algebraic 
equivalent  as  follows: 

Payments  =  ((RVUw, X  GPC  Iw.) 
+  (R  VUpe.  X  GPCIpe.)  +  (RVUm, 
xGPClm.)jxCF_ 

where 


RVUw, = Physician  work  relative  value  units 

for  the  service 
RVUpe,= Practice  expense  relative  value 

units  for  the  service 
RVUm. = Malpractice  relative  value  units  for 

the  service 

Sources  of  each  of  these  elements  of 
the  payment  formula  are  explained  in 
more  detail  in  the  sections  below. 
Included  within  the  discussion  of  the  CF 
computation  below  is  an  explanation  of 
payment  rules  during  the  transition 
years  1992  through  1995. 

[Payment  of  Board-Certified  Physicians] 

Comment-  Some  commenters  believe 
board-certified  physicians  should  be 
paid  more  than  general  practitioners  and 
other  nonboard-certified  physicians. 

Response:  Physicians  become  board- 
certified  to  attain  specialty  status. 
Section  1848(c)(6)  of  the  Act  prohibits 
specialty  payment  differentials.  By  law, 
the  RVUs  for  a  service  are  the  same  for 
all  physician  specialties. 

C.  Sources  of  Relative  Value  Units 
(RVUs) 

1.  Physician  Work  RVUs 

Section  1848(c)(2)(A)  of  the  Act,  as 
added  by  Public  Law  101-239, 
authorizes  the  Secretary  to  estabhsh  the 
RVUs  for  the  physician  fee  schedule 
after  considering  recommendations  of 
the  PPRC  and  consulting  with 
organizations  representing  physicians. 
The  majority  of  physician  work  RVUs 
that  form  the  basis  of  the  physician  fee 
schedule  (see  addendum  B  of  the 
proposed  rule)  were  developed  by  a 
research  team  at  Harvard  University 
under  a  cooperative  agreement  with  us. 
(All  of  the  work  RVUs  in  the  proposed 
rule  were  based  on  Harvard  data;  some 
final  rule  work  RVUs  came  from  other 
sources,  as  explained  in  subsequent 
sections  of  this  preamble.) 

In  Phase  I  of  the  Harvard  study,  372 
unique  services  representing  about  200 
unique  CPT  codes  were  investigated 
through  surveys.  By  extrapolation,  the 
Harvard  team  developed  physician 
work  RVUs  for  about  1,400  services 
representing  about  1,200  unique  CPT 
codes.  Under  Phase  II,  additional 
specialties  were  surveyed.  With  the 
results  of  Phase  II,  we  have  work  values 
for  460  unique  CPT  codes  from  survey 
data  and  with  extrapolated  data,  we 
have  values  for  over  4,000  codes 
representing  a  large  percent  of  Medicare 
dollars.  Under  Phase  III,  a  small  group 
process  has  been  used  to  develop  RVUs 
^  for  many  remaining  services  for  which 
we  had  no  work  RVUs,  to  generate 
values  for  new  visit  codes,  and  to  create 
RVUs  for  most  of  the  previously 
extrapolated  services. 


In  this  first  section,  we  provide  our 
responses  to  conmients  on  procedural 
issues  of  how  we  presented  information 
in  the  proposed  rule. 

a.  Procedural  issues. 

(Opportunity  for  Submitting  Comments] 

Comment-  Commenters  stated  that  the 
proposed  rule  did  not  include  significant 
information  that  will  be  the  basis  for 
this  final  rule,  thereby  denying  any 
meaningful  opportiuiity  for  comment. 
Commenters  cite  the  fact  that  there  was 
not  an  RVU  for  each  service  and  our 
acknowledgement  that  some  RVUs 
would  change  as  a  result  of  information 
furnished  by  Harvard  after  the 
publication  of  the  proposed  rule  as 
demonstration  that  we  did  not  provide 
an  opportunity  for  public  comment  on 
the  RVUs.  Commenters  stated  that  our 
providing  certain  information  to 
specialty  societies  on  Phase  III  results 
after  the  publication  of  the  proposed 
rule  was  insufficient  to  correct  this 
deficiency.  Others  stated  that  this 
process  will  encourage  us  to  establish 
RVUs  that  are  inappropriately  low  in 
order  to  achieve  budget  savings  and 
urged  us  to  make  future  changes 
retroactive.  Other  commenters  stated 
that  our  process  violates  the 
requirements  of  the  APA  (5  U.S.C.  553 
(b)  and  (c)). 

Response:  As  we  stated  in  the 
proposed  rule,  we  are  bound  by  the 
statutory  date  of  January  1, 1992  for 
implementing  the  fee  schedule.  We 
published  RVUs  for  all  services  for 
which  we  had  Harvard  RVUs  at  the  time 
the  proposed  rule  was  published.  The 
services  for  which  the  proposed  rule 
contained  RVUs  comprised 
approximately  86  percent  of  the 
Medicare  payment  that  will  be  made 
under  the  fee  schedule,  and  the  services 
that  were  not  included  were  generally 
low  frequency  services.  Because  there 
was  by  necessity  a  lack  of  opportunity 
to  comment  on  all  the  proposed  values 
and  many  values  changed  after 
publication  of  the  proposed  rule,  we 
have  decided  to  consider  the  values 
pubhshed  in  this  final  rule  to  be  initial 
values  on  which  we  will  accept  public 
comment. 

We  are,  therefore,  providing  a  120- 
day  period  for  comment  on  all  the  RVUs 
included  in  this  final  rule.  Any  changes 
in  the  values  made  as  a  result  of 
comments  received  will  be  prospective 
only  and  will  be  announced  in  a  notice 
to  be  published  in  the  Fall  of  1992  to  be 
effective  January  1, 1993. 

We  strongly  disagree  with  the 
comment  that  an  incentive  exists  to 
establish  inappropriately  low  initial 
values  as  a  way  to  achieve  savings.  The 
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entire  payment  system  is  required  to  be 
implemented  in  a  budget-neutral 
manner,  and  future  RVU  adjustments 
must  be  made  in  a  way  that  does  not 
cause  total  payments  to  increase  or 
decrease  by  more  than  $20  million. 
Therefore,  underestimates  of  RVUs  will 
not  result  in  savings. 

Finally,  we  believe  we  have  fully 
complied  with  the  APA.  We  provided 
the  opportunity  for  public  comment  on 
all  RVUs  established  when  the  proposed 
rule  was  published  on  June  5, 1991. 
Given  the  statutorily  effective  date  of 
January  1, 1992,  there  was  no 
opportunity  to  request  public  comment 
for  values  established  after  that  date. 

{Time  and  Intensity  of  EffortJ 

Comment:  Commenters  stated  that  we 
failed  to  develop  a  resource-based  fee 
schedule  that  expresses  both  time  and 
intensity  of  effort  as  required  by  section 
1848(c)(1)  of  the  law.  Commenters  stated 
that  while  the  Harvard  study  measured 
time,  it  failed  to  take  valid  measures  of 
intensity  of  effort  and  therefore  did  not 
meet  the  statutory  test. 

Response:  As  indicated  in  the 
Harvard  study,  "intensity  of  work"  was 
defined  as  work  per  unit  time,  and  as 
such  the  Harvard  values  reflect  the 
intensity  of  physician  work  as  well  as 
the  influence  of  time  on  the  value. 
Harvard's  work  values  reflect  total 
work,  which  includes  both  time  and 
intensity. 

[Estimates  of  Pre-  and  Post-Service 
Work] 

Comment:  Commenters  objected  to 
the  absence  of  the  estimates  of  pre-  and 
post-service  work  for  the  work  RVUs  in 
the  proposed  rule;  they  argue  that  these 
estimates  underlie  the  work  RVUs  and 
that  their  absence  seriously  impedes  the 
public's  right  to  comment  on  these 
questions. 

Response:  We  do  not  believe  the 
absence  of  pre-  and  post-estimates  of 
physician  work  seriously  inhibited 
comment  on  the  total  work  RVUs  in  the 
proposed  rule.  We  received  conmients 
on  the  RVUs  for  approximately  1.000 
services.  Many  of  these  comments 
indicated  that  there  were  rank  order 
anomalies  in  the  RVUs.  We  proposed  to 
pay  physicians  based  on  the  total  RVU 
for  a  service,  and  it  is  the  total  RVU  that 
determines  the  placement  of  a  service 
on  the  fee  schedule.  The  absence  of  pre- 
and  post-work  estimates  does  not 
inhibit  a  commenter  from  commenting 
that  the  placement  of  the  total  work  of  a 
service  is  incorrect  or  fixim  identifying 
the  extent  to  which  the  error  in  value 
exists.  In  addition,  we  did  share  pre- 
and  post-service  work  estimates  with  all 


specialty  societies  in  a  separate  mailing 
sent  out  in  early  July  of  1991. 

b.  Visit  code  comments  and 
responses.  Section  1848(c)(5)  of  the  Act 
requires  the  Secretary  to  establish  a 
uniform  procedure  coding  system  for  the 
coding  of  all  physicians'  services, 
including  an  appropriate  coding 
structure  for  visits  and  consultations. 

In  1983,  we  announced  the 
requirement  that  physicians  and  carriers 
use  the  HCPCS  to  code  and  bill  for 
physicians'  services.  The  HCPCS  has 
three  levels: 
Level  1— CPT. 

Level  2 — Alpha-numeric  HCPCS  codes. 
Level  3 — Carrier-unique  local  codes. 

The  CPT  is  a  listing  of  descriptive 
terms  and  numeric  identifying  codes  and 
modifiers  for  reporting  medical  services 
and  procedures  performed  by 
physicians.  The  HCPCS  includes  CPT 
descriptive  terms  and  numerical 
identifying  codes  and  modifiers  for 
reporting  medical  services  and 
procedures  and  other  materials 
contained  in  the  CPT  that  is  copyrighted 
by  the  AMA.  We  have  an  agreement 
with  the  AMA  to  use  the  CPT  for  coding 
of  physician  services. 

"The  CPT  currently  distinguishes 
among  visit  services  for  six  sites  of 
service:  o^ice/outpatient  services, 
home,  inpatient  hospital,  emergency 
department,  NF,  and  domiciliary  care 
facilities.  The  CPT  also  differentiates 
between  new  and  established  patients 
for  several  sites;  in  some  other  sites,  a 
distinction  is  made  between  initial  and 
subsequent  visits.  In  addition,  the  CPT 
contains  specialized  visit  codes  for 
several  categories  of  services,  including 
psychiatric,  dialysis,  ophthalmologic, 
and  critical  care  visits.  Visits  are 
defined  separately  from  consultations. 

There  currently  is  wide  variation  in 
the  coding  of  physician  visits.  Much  of 
the  variation  in  coding  is  due  to  the 
subjective  nature  of  the  current  CPT 
visit  definitions. 

In  the  proposed  rule,  we  stated  that 
our  goal  for  the  development  of  new 
visit  and  consultation  codes  is  that  the 
new  codes  meet  two  criteria: 

•  They  should  be  used  reliably  and 
consistently  by  all  physicians  and 
carriers;  that  is.  the  same  service  should 
be  coded  the  same  way  by  different 
physicians. 

•  They  should  be  defined  in  a  way 
that  enables  us  to  properly  crosswalk 
the  new  codes  to  the  relative  values  for 
the  Harvard  vignettes  so  valid  RVUs  for 
work  are  assigned  to  the  new  codes. 

Since  the  model  fee  schedule  was 
published  in  the  Federal  Register  on 
September  4, 1990  (55  FR  16378).  there 
have  been  several  phases  of  the 


Harvard  study  that  have  provided 
information  for  use  in  the  creation  of 
new  visit  codes.  Phase  II  of  the  Harvard 
study  focused  much  of  its  effort  on  a 
more  intensive  study  of  visits  and 
consultations  than  Phase  I.  Between 
Phases  I  and  II.  Harvard  studied  31 
specialties  for  414  visit  vignettes,  and 
provided  work  and  time  values  for  all 
vignettes  surveyed  and  relative  values 
for  each  CPT  visit  code  by  physician 
specialty.  The  latest  Harvard  results, 
including  some  of  the  Phase  III  results, 
were  used  in  the  proposed  rule.  We  did 
not  use,  however,  any  results  that  were 
products  of  extrapolations  as  opposed  to 
physician  surveys  or  the  Phase  ID  small 
group  process.  After  publication  of  the 
proposed  rule,  we  received  more  Phase 
III  results,  which  were  sent  to  numerous 
specialty  societies  in  July  of  1991.  Earher 
that  month,  these  organizations  were 
also  sent  information  on  the  composition 
(pre.  post,  and  intra)  of  the  Harvard 
relative  work  estimates  for  each 
procedure. 

Review  of  the  work  values  for  each 
CPT  visit  code  by  physician  specialty 
indicates  that  the  range  of  work  values 
for  the  current  CPT  codes  varies 
significantly. 

CPT  Editorial  Panel  developed  new 
visit  codes  for  office  visits,  hospital 
visits,  and  consultations  at  its  November 
2  through  November  4, 1990  meeting. 
The  CPT  Editorial  Panel  carefully 
considered  the  recommendations  of  the 
PPRC  Consensus  Panel  and  the  findings 
from  Phase  II  of  the  Harvard  study  in  its 
development  of  new  visit  codes.  In 
addition,  in  developing  the  new  visit 
codes,  the  CPT  Editorial  Panel 
considered  the  issues  we  raised  in  our 
discussion  of  visit  codes  in  the  model 
fee  schedule  notice  (55  FR  36178; 
September  4, 1990,  Part  IV).  We 
published  the  proposed  CPT  codes  for 
office/outpatient  visits  for  new  and 
established  patients,  initial  and 
subsequent  hospital  visits,  and  initial 
and  subsequent  consultations  in 
addendum  E  to  the  proposed  rule  (56  FR 
25974). 

We  explained  in  the  proposed  rule 
that  we  had  not  at  that  time  come  to  a 
decision  regarding  the  coding  of 
physician  visits.  However,  we  stated 
that,  based  on  our  review  of  research 
performed  by  the  Harvard  team,  we 
beheve  that  characteristics  of  a  visit 
such  as  duration  of  the  service, 
condition  of  the  patient,  new  versus 
estabhshed  patient  for  office  visits,  and 
initial  versus  subsequent  encounter  for 
hospital  visits  are  related  to  the 
physician  work  in  a  visit  and  may  be 
appropriate  elements  of  a  coding  system 
for  visits.  We  expressed  our  intention  to 
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consider  carefully  comments  on  the 
proposed  CPT  visit  codes  and  to 
examine  the  results  from  the  pilot  test  of 
those  proposed  codes  before  developing 
our  uniform  visit  coding  policy  as 
required  by  law. 

In  January  of  1991.  we  initiated  a  pilot 
test  of  the  proposed  new  visit  codes 
jointly  with  the  AMA.  The  pilot  test 
consisted  of  two  parts:  A  reliabiUty  test 
and  a  Beld  test. 

The  reliability  test  was  intended  to 
answer  the  question:  "Will  different 
physicians  bill  the  same  services  using 
the  same  codes?"  We  asked  a  total  of 
155  physicians  to  code  detailed  written 
descriptions  of  visits  and  consultations. 
Half  of  the  physicians  used  a  proposed 
CPT  draft  that  included  typical  time  in 
the  code  definitions  and  half  used  a 
draft  that  was  identical  except  for  the 
absence  of  typical  time  from  the 
definitions. 

A  field  test  of  the  new  codes  was 
conducted  as  a  supplement  to  the 
reliability  study  in  order  to  determine 
how  well  the  new  codes  would  work  for 
coding  actual  patient  visits.  It  was  also 
intended  to  help  determine  whether  the 
variation  in  coding  between  carriers 
would  likely  be  reduced  by  the  new 
coding  system.  In  the  field  study,  173 
physicians  coded  visits  in  their  practices 
using  both  the  current  and  proposed 
CPT  definitions.  As  with  the  reliability 
test,  half  of  the  physicians  used  a 
proposed  CPT  draft  that  included  typical 
time  in  the  code  definitions  and  half 
used  a  draft  that  was  identical  except 
for  the  absence  of  typical  time  from  the 
definitions. 

•  The  reliability  test  showed  that: 
Including  time  did  not  substantially 
affect  the  reliability  of  the  coding.  That 
is,  physicians  who  used  the  definitions 
wiUi  time  did  not  code  more  reliably 
than  physicians  who  did  not  have  time 
in  the  codes. 

•  The  actual  time  taken  to  furnish  a 
service  does  not  dominate  the  coding 
practice.  Actual  time  explains  about  23 
percent  of  the  variation  in  the  assigned 
code:  clinical  content  explains  about  77 
percent  of  the  variation  in  the  assigned 
code.  This  effect  is  independent  of 
whether  time  is  included  in  the  code 
definitions.  Thus,  when  choosing  the 
appropriate  code,  physicians  placed 
much  greater  emphasis  on  the  content  of 
the  service  furnished  rather  than  the 
time  associated  with  the  service. 

•  The  "typical  times"  in  the  draft 
corresponded  closely  to  the  independent 
time  estimates  acquired  from 
physicians. 

The  results  of  the  field  study  were 
generally  inconclusive  because  of  low 
physician  response  rates.  The  field 
study  did,  however,  yield  some 


information  that  was  used  to  establish 
the  crosswalk  from  old  visit  codes  to 
new  visit  codes.  Further,  both  studies 
indicated  that  physicians  can  easily  and 
reliably  use  the  new  codes  without 
substantial  difficulty.  This  conclusion  is 
supported  by  focus  group  discussions 
conducted  as  part  of  the  laboratory 
study  and  questionnaire  responses  by 
physicians  using  these  codes  in  their 
practices  as  part  of  the  field  study. 

In  addition  to  the  office,  hospital,  and 
consultation  codes  described  above,  the 
CPT  Editorial  Panel  has  developed  new 
draft  descriptors  for  home  visits,  nursing 
facility  visits,  domiciliary  care  facility 
visits,  emergency  department  visits  and 
critical  care  visits.  The  definitions  of 
these  visit  codes  are  contained  in 
Addenda  E  of  this  final  rule. 

[Selection  of  Coding  Systems  for  Visits] 

Comment:  Commenters  expressed  a 
wide  divergence  of  opinions  on  the 
system  to  be  used  for  coding  visits. 
Some  commenters  supported  the 
proposed  CPT  codes  without 
reservation,  because  they  believe  these 
codes  offer  a  significant  improvement 
over  the  current  coding.  Other 
commenters  object  to  the 
implementation  of  the  proposed  CPT 
codes  and  asked  that  we  implement  and 
use  the  visit  coding  system  proposed  by 
the  PPRC  in  its  1991  Annual  Report. 
They  stated  that  the  proposed  PPRC 
codes  are  easier  to  understand  and  to 
use  than  the  proposed  CPT  codes.  Other 
commenters  opposed  any  revision  of 
visit  codes  in  1992.  Some  of  these 
commenters  opposed  implementation  of 
the  new  CPT  codes  until  further  testing 
has  occurred  because  they  are  not 
confident  of  the  impact  of  simultaneous 
implementation  of  the  fee  schedule  and 
coding  changes  for  visits;  they  asked 
that  we  implement  the  fee  schedule 
using  current  CPT  codes  and  change  to 
the  new  CPT  codes  after  fee  schedule 
payment  has  begun.  Other  commenters 
who  opposed  any  revision  to  the  codes 
were  opposed  to  both  the  CPT  and  the 
PPRC  proposed  visit  codes  because  of 
the  inclusion  of  time  as  a  factor  in 
determining  the  level  of  the  visit.  Some 
commenters  opposed  the  CPT  visit 
codes  because  physicians  who  were  not 
MDs  were  not  involved  in  the 
development  of  codes  for  visits,  which 
are  a  large  part  of  a  nonphysician's 
practice. 

Response:  We  have  based  the  RVUs 
for  visits  on  the  definitions  of  "visits" 
contained  in  the  new  CPT  visit  codes  for 
1992.  We  made  this  decision  because  the 
CPT  visit  codes  were  created  based 
upon  the  same  Harvard  research  that 
furnished  RVUs  for  the  codes  and  we 
are  therefore  confident  that  the  RVUs 


accurately  reflect  the  physician  work  for 
the  code.  Moreover,  the  proposed  visit 
code  definitions  were  well  received  by 
physicians  during  a  joint  AMA/HCFA 
pilot  test.  We  are  confident  that  the  new 
visit  definitions  meet  the  intent  of 
Congress  as  expressed  in  section 
1848(c)(5)  of  the  Act,  which  requires  us 
to  estabhsh  uniform  coding  for  visits 
beginning  January  1, 1992. 

We  do  not  support  use  of  the  PPRC 
proposed  visit  codes,  because  we 
believe  the  PPRC  descriptors  do  not 
adequately  encompass  the  variation  in 
the  complexity  of  the  evaluation  and 
management  services  that  are  furnished 
in  visits  in  divergent  settings  and 
circumstances.  The  PPRC's  proposed 
visit  codks  have  fewer  definitions  than 
the-ePTa)des,  but  we  do  not  agree  that 
fewer  definitions  will  necessarily  result 
in  more  accurate  coding  of  visits.  In  fact, 
the  CPT  Editorial  Panel  began  its  work 
on  visit  coding  with  an  approach  similar 
to  that  of  the  PPRC  and  adopted  many 
of  the  recommendations  that  evolved 
from  the  PPRC's  consensus  process. 
These  recommendations  included  using 
5  levels  of  service  for  office  visits,  and 
using  site  of  service  to  classify  visits.  It 
soon  became  apparent,  however,  to  CPT 
Panel  members  that  PPRC's  identical 
definitions  for  levels  of  care  in  these 
divergent  settings  and  circumstances 
such  as  inpatient  hospital  admissions 
and  follow-up  office  visits  would  not 
result  in  reliable  coding.  We  also 
disagree  with  PPRC's  view  that  the 
number  of  different  CPT  visit  codes  for 
1992  makes  the  system  too  complex  for 
physicians  to  use  since  physicians  have, 
throughout  out  the  history  of  medical 
coding,  demonstrated  the  capacity  to 
use  hundreds  of  different  codes  to 
describe  their  services. 

We  did  not  retain  the  current  CPT 
codes  for  visits,  because  we  cannot 
provide  RVUs  for  them  that  would  be 
reliable  and  fair  across  geographic  areas 
and  specialties.  Phase  II  of  the  Harvard 
study  revealed  a  tremendous  range  and 
variation  in  RVUs  for  vignettes  within 
the  same  CPT  visit  code  under  the 
ciurent  system.  The  specialty  of  the 
physician  made  a  great  difference  in  the 
amount  of  work  in  a  single  CPT  visit 
code.  For  example,  physician  work 
RVUs  for  code  90020  ranged  from  108 
RVUs  for  dermatology  to  307  RVUs  for 
infectious  diseases  (Harvard  Phase  I 
scale  raw  values  dated  November  1990). 
Because  section  1848(c)(6)  of  the  Act 
prohibits  us  from  assigning  different 
RVUs  or  CFs  based  upon  physician 
specialty,  applying  the  Harvard  research 
on  visit  codes  using  the  current  CPT 
visit  codes  would  significantly  underpay 
physicians  in  some  specialties  and 
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overpay  others.  We  believe  the 
requirement  in  section  1848(c)(5)  of  the 
Act  that  we  must  establish  uniform 
coding  for  visits  beginning  January  1, 
1992  was  intended  to  avoid  this  inequity. 
Therefore,  we  do  not  support  the 
implementation  of  the  fee  schedule 
based  on  visit  codes  that  would  force  us 
to  use  RVUs  that  do  not  appropriately 
reflect  the  physician  work  in  visits. 

(RVUs  for  VisitsJ 

Comment-  Commenters  stated  that  the 
relationship  between  work  and  time  that 
was  used  to  generate  work  values  for 
visit  codes  was  incorrect  since  average 
values  of  work  and  time  for  vignettes 
were  used  in  establishing  the 
relationship  rather  than  the  individual 
responses  of  physicians.  As  a  resuJt  they 
claim  that  the  'simpler'  visit  codes 
should  be  valued  lower  and  the  more 
complex  codes  should  be  valued  higher. 

Response:  We  believe  the 
methodology  that  was  used  to  generate 
work  estimates  for  the  visit  codes  is 
appropriate  and  consistent  with  the 
methodology  that  was  used  to  generate 
work  values  for  other  codes.  We  believe 
it  is  conceptually  appropriate  to 
estimate  the  relationship  between  mean 
work  and  mean  time  since  the  coding 
system  is  based  on  the  typical 
relationship  between  work  and  time. 
Furthermore,  since  the  means  of  work 
and  time  were  used  as  the  basis  of 
analysis  for  other  services,  they  were 
also  used  for  the  visit  code  analysis. 
Finally,  we  believe  the  regression  that 
was  used  by  Harvard  to  generate  work 
values  for  visits  yielded  valid  results. 

[Inclusion  of  Time  in  Visit  Codes] 

Comment:  Some  commenters  opposed 
the  inclusion  of  time  as  a  factor  in  the 
level  of  the  visit  to  be  coded.  They 
believe  the  inclusion  of  time  will 
penalize  the  specialist  who  makes 
complex  management  decisions  more 
quickly  than  the  nonspecialist  or  less 
competent  physician.  Some  commenters 
are  concerned  that  the  inclusion  of  time 
will  result  in  carriers  basing  the 
payment  for  the  service  on  the  duration 
of  the  encoimter  rather  than  the  content 
of  the  visit.  Other  commenters 
supported  the  inclusion  of  time  in  the 
definition  of  levels  of  care,  but  only  if 
time  is  secondary  to  content  in  selecting 
the  appropriate  level  of  care. 
Commenters  stated  that  the  content  of 
the  service,  rather  than  the  duration  of 
the  visit,  should  be  the  primary  factor  in 
the  level  of  visits  coded.  Commenters 
are  concerned  that  there  will  be  a  lack 
of  congruence  between  time  and  content 
in  visit  coding,  which  will  result  in 
conflict  between  physicians  and  carriers 
over  the  appropriate  visit  coding. 


Response:  The  average  or  typical  time 
for  producing  a  service  and  the 
relationship  between  work  and  time 
served  as  the  basis  for  assigning  an 
RVU  to  each  visit  code.  For  visit  codes, 
there  is  not  the  same  degree  of  precision 
in  distinguishing  one  code  from  another 
as  is  generally  true  of  procedural 
services.  We  believe  the  new  content 
descriptors  for  distinguishing  one  level 
of  a  visit  code  fit)m  another  are  a  vast 
improvement  over  the  current 
definitions  and  will  yield  more  uniform 
coding.  We  believe  the  inclusion  of  time 
as  a  secondary  factor  in  determining  the 
level  of  visit  to  bill  will  help  physicians 
to  decide  the  level  of  service  in 
borderline  cases.  The  typical  times 
shown  in  the  visit  code  definitions  are 
not,  and  have  never  been  intended  to  be, 
the  defining  factor  in  how  to  code  a 
visit.  We  will  undertake  training  and 
educational  activities  with  Medicare 
carriers  to  ensure  that  this  is  fully 
understood.  The  physician,  however, 
continues  to  be  responsible  for  having 
documentation  available,  if  requested, 
to  justify  the  level  of  visit  billed. 

[Face  to  Face  vs.  Total  Time  in  Visit 
Definitions] 

Comment:  Commenters  objected  to 
the  inclusion  of  face-to-face  time  in  code 
definitions.  Commenters  believe  total 
time  (pre-  and  post-time  in  addition  to 
duration  of  face-to-face  time)  should  be 
used  in  the  definition  of  visits  because 
they  believe  much  of  the  work 
performed  as  part  of  the  visit  is  pre-  and 
post-work. 

Response:  Although  the  typical  time 
for  visits  does  not  include  pre-  and  post- 
time,  the  work  performed  before  and 
after  the  face-to-face  encounter  has 
been  included  in  calculating  the  total 
work  of  typical  services  for  the  code. 

Therefore,  we  believe  the  face-to-face 
time  associated  with  the  services  is  a 
valid  proxy  for  the  total  work  done 
before,  during,  and  after  the  face-to-face 
encounter.  We  believe  physicians  can 
estimate  face-to-face  time  more  reliably. 

[Face-to-Face  Times  in  the  Visit  Codes] 

Comment:  Some  commenters  stated 
that  the  face-to-face  times  shown  in  the 
visit  codes  are  too  high,  and  they  are 
concerned  that  if  time  is  used  by 
carriers  in  setting  appropriate  codes  to 
be  used,  widespread  downcoding  will 
occur.  They  noted  that  specialists  take 
less  time  to  make  more  complex 
decisions  and  should  not  be  penalized 
by  making  them  in  less  time  than  may 
be  typical. 

Response:  We  have  not  revised  the 
typical  times  included,  as  secondary 
factors,  in  the  visit  definitions  because 
the  pilot  test  of  the  visit  codes  in  which 


we  participated  with  the  AMA  in 
January  1991  indicated  that  the  times 
were  reasonable.  Moreover,  the  RVUs 
assigned  to  the  visits  were  assigned 
roughly  based  upon  the  typical  times 
shown.  If  the  typical  times  are  reduced 
for  the  visits,  the  RVUs  for  the  visits  will 
be  reduced. 

[Modifier  for  Cognitive,  Physical,  ADL 
Impairments,  Advanced  Age  and  Extra 
Counseling] 

Comment:  Some  commenters  aqked 
that  we  establish  and  recognize  a 
modifier  that  would  increase  the  RVUs 
for  a  visit  if  the  patient  has  cognitive  or 
physical  disabilities  or  needs  assistance 
with  activities  of  daily  living,  because 
they  believe  these  impairments  increase 
the  amount  of  physician  work  in  the 
visit.  Some  commenters  requested  that 
we  establish  and  recognize  a  modifier 
that  would  increase  the  RVUs  for  visits 
due  to  advanced  age  because  they 
believe  advanced  age  increases  the 
amount  of  work  in  the  visit.  Other 
commenters  requested  that  we  establish 
and  recognize  a  modifier  that  would 
increase  the  RVUs  for  visits  for  patients 
who  required  more  counseling  than 
patients  n  that  level  of  service  would 
typically  require. 

Response:  We  have  not  established  or 
recognized  these  modifiers.  We  are  not 
convinced  by  the  comments  that  the 
presence  of  cognitive  or  physical 
impairments  or  ADL  impairments,  or 
advanced  age  creates  substantially 
more  work  for  the  physician  in 
performing  the  services  contained  in  the 
visit  definition;  nor  are  we  aware  of  any 
data  that  suggests,  to  the  extent  there  is 
any  extra  work  associated  with  patients 
with  cognitive  or  physical  impairments, 
that  these  patients  do  not  reasonably 
average  out  for  physicians.  Moreover, 
we  would  be- very  concerned  about 
introducing  subjective  judgments  such 
as  the  existence  of  a  cognitive 
impairment  in  determining  payment  for 
visits.  Phase  II  of  the  Harvard  study, 
which  was  directed  to  visit  services  and 
which  addressed  the  issue  of  the  effect 
of  age  on  work  values  was  inconclusive 
with  regard  to  whether  and  if  so,  how 
age  impacted  work  values.  Therefore, 
the  CPT  has  not  created  such  a  modifier, 
and  at  this  time,  we  are  not  convinced 
that  additional  payment  would  be 
appropriate  if  there  were  such  a 
modifier. 

The  CPT  Editorial  Panel  has  added  a 
new  modifier  to  the  1992  CPT  for  the 
reporting  of  prolonged  evaluation  and 
management  services.  Modifier  21  is 
used  to  report  services  that  are 
prolonged  or  otherwise  greate'  than  that 
usually  required  for  the  highest  level  of 
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evaluation  and  management  services 
within  a  given  category.  This  modifier 
will  be  used  for  informational  purposes 
only.  It  will  not  be  used  for  payment 
purposes.  We  plan  to  monitor  and 
review  usage  of  the  modifier  to  get  a 
better  understanding  of  the  nature  and 
value  of  codes  if  the  modifier  applies. 

[Counseling  and/or  Coordination  of 
Care  Visits  Without  History/ 
Examination] 

Comment:  Commenters  stated  that  it 
is  not  clear  how  physicians  should  bill 
visits  that  are  only  for  counseling  and/ 
or  coordination  of  care  and  no  history  or 
physical  examination  is  performed. 
Commenters  stated  that  there  are  many 
visits,  particularly  when  patients  are 
newly  diagnosed  with  serious  illnesses, 
in  which  education,  counseling, 
scheduling  and/or  helping  the  patient 
make  treatment/care  decisions  are  the 
only  services  furnished.  Conmienters 
want  clarification  of  what  visit  codes 
they  should  use  to  bill  for  these  visits. 

Response:  Visits  in  which  more  than 
50  percent  of  the  service  is  counseling  or 
coordination  of  care,  or  both,  should  be 
coded  based  upon  the  duration  of  the 
visit.  The  physician  must  document  the 
medical  records  to  reflect  that  duration. 

[Visit  Crosswalk] 

Comment:  Commenters  objected  to 
the  proposed  crosswalk  for  visits,  which 
is  our  estimate  of  the  frequency  of  new 
visit  codes  based  on  the  frequency  of 
c\irrent  codes.  Some  commenters 
objected  to  the  absence  from  the 
proposed  rule  of  all  the  data  and 
docimientation  on  which  we  based  the 
crosswalk  and  stated  that  absent  this 
information,  they  coidd  not  do  any 
analysis  of  the  crosswalk.  Some 
commenters  supported  use  of  the 
crosswalk  performed  by  the  PPRC.  The 
PPRC  suggested  that  if  the  visit  codes 
were  crosswalked  based  upon  the 
distribution  of  typical  times  in  their  visit 
survey  and  data  from  the  National 
Ambulatory  Medical  Care  Survey 
performed  by  the  Public  Health  Service, 
then  a  greater  proportion  of  visits  would 
fall  into  the  lower  RVU  ranges  and  the 
CF  would  be  higher  than  under  our 
estimates.  Commenters  also  stated  that 
we  should  crosswalk  old  codes  to  new 
codes  in  a  way  that  ehminates  any 
carrier-specific  variation.  Commenters 
beUeve  we  have  no  basis  on  which  to 
estimate  that  so  many  visits  will  be 
billed  using  the  higher  level  codes. 
Commenters  believe  we  should  be  able 
to  revise  the  CF  if  our  crosswalk  is 
wrong. 

Response:  We  have  not  changed  the 
crosswalk  for  office  visits,  hospital 
visits,  and  office  consultations  from  the 


crosswalk  proposed  in  the  proposed  rule 
because  we  continue  to  believe  it  is  the 
best  estimate  of  how  physicians  will  bill 
under  the  new  codes.  In  developing  the 
crosswalk,  we  carefully  considered  four 
sources  of  information:  (1)  Analysis  of 
the  content  descriptions  in  the  current 
and  new  codes.  (2)  Data  from  the  AMA 
and  HCFA  coding  pilot,  (3)  Harvard 
survey  data,  and  (4)  Data  from  the 
National  Ambulatory  Medical  Care 
Survey  (NAMCS).  With  respect  to  data 
from  NAMCS,  we  did  not  directly  use 
data  on  duration  of  visits  because  time 
is  intended  to  be  a  secondary  factor  in 
assigning  codes.  Also,  NAMCS  data 
reflects  only  average  time  associated 
with  office  visits  and  does  not  reflect 
any  information  on  the  content 
described  in  the  new  visit  codes. 

[Effect  of  New  Visit  Codes  on  CF] 

Comment-  Commenters  objected  to 
the  reduction  in  the  CF  that  results  from 
changing  to  a  new  set  of  visit  codes. 

Response:  We  disagree  that  the 
change  to  a  new  set  of  visit  codes 
results  in  a  lower  CF  than  would  be 
present  if  the  old  visit  codes  were  used. 
As  we  discussed  in  our  response  to  the 
comments  on  the  crosswalk  from  old 
visit  codes  to  new  visit  codes,  we  based 
the  estimates  of  the  new  visit 
frequencies  upon  careful  examination  of 
code  descriptions. 

[Definition  of  "New"  Patient] 

Comment-  Conmienters  supported  the 
definition  of  a  "new"  patient  as  a 
patient  who  has  not  been  seen  by  an 
individual  physician  within  3  years. 
Some  commenters  were  particularly 
concerned  that  in  the  case  of  clinic 
services  or  group  practice  services,  the 
patient  should  be  considered  to  be 
"new"  whenever  the  individual 
physician  has  not  seen  the  patient 
within  3  years,  regardless  of  whether 
other  physicians  in  the  clinic,  or  group 
practice  have  seen  the  patient  within  the 
3-year  period.  Commenters  asked  that 
we  clarify  how  physicians  should  code 
visits  when  a  patient  is  referred  to 
another  physician  in  the  same  specialty 
and  within  the  same  medical  center, 
clinic,  or  practice.  Commenters  also 
asked  that  we  clarify  that  a  patient  can 
be  billed  as  a  new  patient  when  a 
"locimi  tenens"  physician  sees  a  patient 
on  behalf  of  the  patient's  attending 
physician  if  the  locum  tenens  physician 
has  not  seen  the  patient  within  the  last  3 
years.  

Response:  The  1992  CPT  defines  a 
new  patient  as  one  who  has  not 
received  any  professional  services  from 
the  physician  within  the  past  3  years. 
An  "estabhshed  patient"  is  defined  as 
one  who  has  received  professional 


services  from  the  physician  within  the 
past  3  years.  For  Medicare  payment 
purposes,  we  interpret  the  term 
"physician"  in  these  definitions  to 
include  all  physicians  practicing  in  the 
same  group  and  biHing  with  the  same 
billing  number.  Therefore,  in  the  case  of 
group  practices  if  a  patient  has  been 
seen  by  any  physician  in  the  group  or 
clinic,  within  a  3-year  period,  the  patient 
is  considered  "established".  If  a 
physician  is  on  call  for  or  covering  for 
another  physician,  the  patient's 
encounter  will  be  classified  as  it  would 
have  been  by  the  physician  who  is  not 
available.  Thus,  a  "locum  tenens" 
physician  who  sees  a  patient  on  behalf 
of  the  patient's  attending  physician  may 
not  bill  a  new  patient  code  unless  the 
attending  physician  has  not  seen  the 
patient  for  any  problem  within  3  years. 

[Patient-Requested  Consultations] 

Comment-  Commenters  wanted  us  to 
clarify  that  when  a  patient  requests  a 
consultation  and  the  physician  furnishes 
the  same  consultative  services  that  he/ 
she  should  furnish  if  another  physician 
were  requesting  the  consultation,  the 
physician  may  bill  and  be  paid  for  a 
consultation  rather  than  a  new  patient 
visit.  They  stated  that  the  work  is  the 
same,  whether  the  physician  requests 
the  consultation  or  whether  the  patient 
requests  it  and  that  in  a  resource-based 
payment  system,  the  billing  and 
payment  should  be  the  same  for  the 
service. 

Response:  The  CPT  description  of 
"consultation"  clearly  states  that  a 
"consultation"  requested  by  a  patient  or 
family  members  of  the  patient,  and  not 
requested  by  another  physician,  is  not 
reported  using  the  initial  consultation 
code.  We  disagree  with  the  statement 
that  the  work  is  the  same  since  true 
consultations  require  a  written  report  for 
the  referring  physician. 

["Grace  Period"  for  Using  Old  Visit 
Codes] 

Comment:  Commenters  asked  for  a 
"grace"  period  within  which  physicians 
can  bill  using  the  old  visit  codes. 

Response:  Physicians  will  be  required 
to  bill  using  the  new  visit  codes  for  all 
services  furnished  beginning  January  1. 
1992. 

[Visit  Coding  in  Teaching  Hospitals] 

Comment-  Some  commenters  stated 
that  teaching  physicians  in  major 
medical  centers  should  be  paid  the  same 
as  other  physicians  as  long  as  the 
service  is  the  same,  but  that  they  should 
not  be  paid  for  a  level  of  service  unless 
the  service  meets  all  of  the  requirements 
for  the  level  being  billed.  Other 
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commenters  stated  that  we  should 
recognize  that  the  typical  visit  in  the 
academic  hospital  setting  is  a  higher 
level  of  visit  than  in  other  settings  and 
we  should  acknowledge  that  higher  visit 
codes  will  be  submitted  by  physicians  in 
these  settings.  If  we  are  unwilling  to 
acknowledge  that  higher  level  visit 
codes  are  justifred  for  physicians  in 
academic  settings,  we  should  recognize 
the  prolonged  attendance  code  and 
permit  payment  for  it  if  associated  with 
the  visit  codes  in  academic  settings. 
Other  commenters  were  concerned  that 
the  time  spent  face-to-face  with  the 
patient  by  a  teaching  physician  is  a 
much  lower  fraction  of  total  work  than 
for  the  nonteaching  physician  and  that 
an  emphasis  on  time  could  be  unfair  to 
them.  Commenters  want  the  CPT  panel 
to  explore  the  issues  involved  in  use  of 
the  general  visit  codes  in  academic 
practice.  Other  commenters  stated  that 
RVUs  for  visits  are  too  low  for 
physicians  practicing  in  teaching 
hospitals  because  the  patients  are 
typically  sicker  and  the  use  of  RVUs  for 
the  typical  patient  would  not  result  in 
fair  compensation  to  the  physician  for 
those  patients. 

Response:  We  have  neither  furnished 
a  modifier  for  payment  for  services  in 
teaching  hospitals  nor  have  we 
increased  the  RVUs  for  services  in  these 
settings,  because  we  have  no  research 
that  demonstrates  that  the  physician 
work  in  the  teaching  hospitals  is  greater 
than  in  other  hospitals.  As  indicated 
elsewhere  in  this  preamble,  clinical 
content  is  the  primary  basis  for  coding, 
so  teaching  physicians  will  not  be 
penalized  because  they  have  a  different 
balance  of  face-to-face  and  pre-  and 
post-time.  We  are  not  recognizing  the 
prolonged  attendance  code  because  we 
believe  this  has  application  primarily  to 
critical  care  services,  and  the  critical 
care  codes  properly  reflect  the  work 
involved  in  furnishing  critical  care 
services. 

[High  Level  Visit  Code  Requirements  for 
Multiple  System  Workup] 

Comment:  Commenters  stated  that  the 
complex  visit  codes  should  not  be 
restricted  to  multiple  system  problems 
because  this  would  prevent  physicians 
whose  specialty  is  based  only  on  one 
body  system  (for  example,  urologists 
and  ophthalmologists]  from  using  the 
highest  visit  codes  when  they  furnish 
complex  services  within  one  body 
system.  

Response:  The  CPT  codes  define 
comprehensive  physical  examination  as 
being  "a  complete  single  system 
specialty  examination  or  a  complete 
multi-system  examination."  As  such,  if 
appropriate,  complex  services  within 


one  body  system  can  be  coded  at  the 
highest  level  of  visit  code. 

[HCFA  Funding  of  AMA  Training  of 
Physicians  on  New  Codes] 

Comment:  Commenters  asked  that  we 
fund  the  AMA  to  perform  nationwide 
training  on  new  codes. 

Response:  Medicare  carriers  will 
conduct  training  and  educational 
sessions  on  the  new  CPT  codes  and  the 
State  medical  societies  will  be  invited  to 
participate.  We  have  worked  closely 
with  the  AMA  to  develop  an 
educational  program  that  we  expect  will 
reach  nearly  every  physician  before 
implementation  of  the  fee  schedule. 

[Preventive  Care  Codes] 

Comment-  Some  commenters  were 
concerned  about  the  age  ranges 
contained  in  definitions  for  preventive 
medicine  codes. 

Response:  Preventive  medicine 
services  are  not  included  in  the  fee 
schedule  since  section  1862(a)(1)(A)  of 
the  Act  restricts  coverage  to  services 
related  to  the  diagnosis  or  treatment  of 
an  illness  or  injury. 

[Emergency  Department  Visits] 

Comment:  Commenters  supported  the 
establishment  of  5  levels  of  service  for 
emergency  department  visits  with  no 
distinction  between  new  and 
established  patients  and  without  the 
inclusion  of  time  as  a  factor  in  the 
definition  of  emergency  department 
visits.  Commenters  objected  to  the 
methodology  in  Harvard  Phase  D  that 
they  believe  resulted  in  undervaluation 
of  emergency  department  services 
during  the  intra-specialty  linkage. 

Response:  Since  the  proposed  rule 
was  published,  the  AMA  has 
established  new  definitions  for 
emergency  department  codes,  and 
Harvard  has  reconstructed  RVUs  for  the 
new  visit  codes  that  we  believe  resolve 
the  problems  that  existed  with  previous 
Harvard  values  for  these  services. 

[Number  of  Levels  of  Service  for  Initial 
Hospital  Visits] 

Comment:  Some  commenters  stated 
that  three  levels  of  care  for  initial 
hospital  care  do  not  adequately  provide 
for  variation  in  clinical  practice. 

Response:  We  believe  three  levels  of 
initial  hospital  visits  are  sufficient  to 
properly  pay  for  the  work  in  these  visits. 
The  CPT  Editorial  Panel  began  the 
creation  of  new  visit  codes  for  all 
classes  of  services  with  no  preconceived 
ideas  about  the  number  of  classes  of 
visits  or  the  number  of  levels  of  services 
within  a  class,  once  a  class  was  agreed 
upon.  The  Harvard  data  supports  three 
levels  of  service  for  these  visits,  and  we 


believe  that  the  variation  that  exists 
within  initial  hospital  visits  can  be 
properly  accounted  for  in  three  levels  of 
service  for  this  class  of  visits.  Also,  the 
current  coding  system  has  only  three 
levels,  and  physicians  have  not 
previously  requested  that  this  number 
be  increased. 

[Variation  of  Work  Within  Levels  of 
Service] 

Comment-  Commenters  stated  that  the 
amount  of  work  that  may  be  associated 
with  a  problem  of  "moderate  severity" 
may  vary  tremendously  and  that  they 
have  difficulty  seeing  how  a  single  value 
can  reflect  the  difference. 

Response:  The  nature  of  the 
presenting  problem  is  only  one  of  the 
factors  that  determines  the  appropriate 
visit  code,  and  it  is  not  considered  one 
of  the  key  components.  If  the  physician 
considers  all  of  the  other  dimensions  of 
the  visit  (for  example,  level  of  history 
and  physical  examination),  the  variation 
that  might  otherwise  exist  if  the  nature 
of  the  problem  were  the  only  factor 
considered  diminishes. 

[Inadequacy  of  Visit  Codes  for  Some 

Specialties] 

Comment-  Commenters  stated  that 
some  of  the  specialties  whose  practice  is 
mostly  visits  furnish  services  that  are 
not  typical  evaluation  and  management 
services  described  in  the  visit 
definitions  and  therefore,  the  visit 
definitions  have  little  relevance  to  the 
care  they  furnish  (for  example,  pain 
management  physicians, 
endocrinologists,  and  critical  care 
physicians).  Commenters  stated  that 
physicians  should  not  be  required  to  use 
visit  codes  and  be  paid  under  RVUs  that 
have  little  or  no  relevance  to  the 
services  they  furnish. 

Response:  We  currently  believe  the 
code  definitions  can  be  used  by  the 
commenters.  However,  if  specialties 
believe  the  definitions  of  visits  do  not 
describe  the  services  they  furnish  and 
no  other  CPT  code  properly  describes 
the  service  either,  they  should  present 
their  concerns  to  the  CPT  Editorial  Panel 
for  possible  creation  of  a  code  that  may 
more  properly  describe  the  service. 

[Special  Ophthalmology  Visits  as 
Primary  Care] 

Comment-  Commenters  want  us  to 
add  the  special  ophthalmologic  visit 
codes  to  the  primary  care  list  so  that 
they  will  be  treated  like  primary  care 
services,  rather  than  specialized 
services,  for  purposes  of  payment 
updates. 

Response:  The  list  of  primary  care 
codes  was  established  by  section  4044 
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of  Public  Law  100-203.  There  is  no 
statutory  basis  to  provide  for  future 
differential  updates  for  primary  care 
services. 

[Psychotherapy  Visit  Codes] 

Comment-  Commenters  stated  that  the 
single  code  for  a  SO-nunute 
psychotherapy  visit  (CPT  code  90844]  is 
not  sufficient  to  capture  the  range  of 
work  that  is  found  in  that  service. 
Therefore,  continued  use  of  that  code 
would  not  result  in  equitable  payment 
for  the  services  coded  under  it. 

Response:  The  issue  of  whether  there 
is  a  need  for  further  refinement  of  this 
code  requires  further  consideration.  The 
work  value  for  this  code,  however,  has 
been  increased  by  23  percent  from  the 
proposed  value.  We  encourage 
commenters  to  make  their  concerns 
known  to  the  CPT  Editorial  Panel. 

[Require  Reporting  of  Modifier  and 
License  Number  for  PTs] 

Comment  Commenters  requested  that 
we  require  in  regulations  that  the 
services  furnished  "incident  to  a 
physician's  service"  must  be  furnished 
by  qualified  individuals.  For  this  reason, 
they  supported  requiring  use  of  a 
modifier  if  a  service  incident  to  a 
physician's  service  is  furnished  by  an 
individual  other  than  a  physician.  In  the 
case  of  physical  therapy,  they  asked 
that  we  require  the  hcense  number  of 
the  PT  who  performed  or  supervised  the 
service  to  be  submitted  on  the  claim 
form. 

Response:  As  we  explain  further  in 
our  discussion  of  modifiers,  we  have 
decided  not  to  use  this  modifier  for 
nonphysician  services  at  this  time. 
Similarly,  we  are  not  requiring  reporting 
of  the  license  number  of  the  PT  who 
performed  or  supervised  a  service 
incident  to  a  physician  service  because 
of  the  burden  it  would  impose  on  the 
physician.  We  are  confident  that 
physicians  will  use  only  qualified 
personnel  to  furnish  these  services. 

[Coding  for  Physical  Therapy  Services] 

Comment:  Commenters  requested  the 
addition  of  codes  for  physical  therapy 
services  to  the  CPT  or  to  the  alpha- 
numeric HCPCS.  They  commented  that 
the  CPT  does  not  represent  the  range  of 
covered  services  furnished  by  PTs,  and 
they  state  that  the  existence  of  alpha- 
numeric and  local  codes  substantiates 
their  argument.  Commenters  stated  that 
the  bundling  of  payment  for  physical 
therapy  services  into  the  HCPCS  alpha- 
numeric codes  M0005  through  M0008 
might  only  be  acceptable  if  all  providers 
(including  both  PTs  and  physicians) 
were  required  to  use  the  codes.  They 
added,  however  that  this  approach 


would  not  eliminate  the  problems 
created  by  the  absence  of  adequate 
codes  for  physical  therapy  services. 

Response:  We  remain  unconvinced 
that  more  codes  are  needed  to  describe 
physical  therapy  services.  However,  we 
acknowledge  that  the  presence  of  both 
CPT  and  alpha-numeric  HCPCS  codes  to 
describe  physical  therapy  services  is 
inappropriate  and  that  a  simple  set  of 
codes  is  needed.  For  this  final  rule, 
however,  we  have  not  been  able  to 
resolve  this  issue.  In  the  meantime,  we 
have  established  RVUs  for  physical 
therapy  services  for  both  the  alpha- 
numeric HCPCS  codes  (M0005,  M0006. 
M0007,  and  M0008)  and  the  CPT  codes 
(97110  through  97799).  We  expect  to 
establish  a  national  policy  regarding  the 
billing  for  these  services  for  the  1993  fee 
schedule.  Also,  we  have  deleted  the 
codes  for  rehabilitation  evaluations 
(formerly  H5220,  H5230,  H5240,  and 
H5299),  and  we  have  crosswalked  them 
to  the  CPT  consultation  codes  (99241 
through  99245).  In  the  long  term,  we  also 
intend  to  resolve  the  issue  of  how 
therapy  services  should  be  coded. 

[Lack  of  Involvement  of  PTs  in  Setting 
RVUs] 

Comment-  Commenters  objected  to 
the  lack  of  participation  of  PTs  in  the 
Harvard  study  and  stated  that, 
therefore,  the  values  for  physical 
medicine  codes  do  not  accurately  reflect 
the  work  in  the  services.  They  urged 
that,  until  RVUs  can  be  determined 
based  upon  the  work  of  PTs  as  well  as 
physicians  in  providing  the  services, 
RVUs  for  PT  services  should  be 
calculated  based  upon  average  allowed 
charges  for  these  services. 

Response:  RVUs  for  these  services 
(both  CPT  codes  and  alpha-numeric 
HCPCS  codes)  were  established  based 
upon  the  national  average  allowed 
charges  for  the  services. 

[Billing  of  Visits  by  PTs] 

Comment  Commenters  stated  that 
PTs  should  be  permitted  to  bill  for  visits 
if  they  furnish  evaluation  services  in 
order  to  ensure  that  payment  to  PTs 
equates  to  payment  for  physician 
services. 

Response:  PTs  and  physicians  may 
bill  using  the  appropriate  M  codes, 
which  include  office  visits  and  physical 
therapy  modality  services. 

[NF  Codes] 

Comment-  Commenters  stated  that  the 
new  visit  codes  for  nursing  facility  care 
should  incorporate  the  requirements  of 
Public  Law  100-203  for  periodic 
comprehensive  assessments  at 
admission  (immediately  upon  any 
change  in  the  patient's  condition  and  1 


year  after  the  most  recent  assessment), 
the  work  in  quality  reviews,  and  review 
of  physical  and  chemical  restraints. 
Commenters  stated  that  the  codes 
should  take  into  account  the  work  in 
monitoring  multiple  medications, 
physical  and  chemical  restraints,  and 
the  revision  of  medical  orders  for 
patients  without  a  history  or  physical 
examination  as  part  of  the  visit. 
Response:  The  CPT  Panel  has 
modified  the  NF  visit  codes  to 
accommodate  the  requirements  of  Public 
Law  100-203  with  regard  to  patient 
assessment  and  follow-up  care. 

[Critical  Care  Codes] 

Comment-  Commenters  stated  that 
critical  care  should  be  paid  based  upon 
the  current  CPT  codes  (99171  through 
99174.  99160,  and  99162)  and  that  the 
RVUs  should  be  established  based  upon 
surveys  of  critical  care  physicians. 
Commenters  opposed  using  a  single 
daily  payment  and  the  elimination  of 
follow-up  critical  care  codes  because 
they  beheve  the  current  critical  care 
codes  permit  physicians  to  accurately 
code  critical  care  services.  They  oppose 
basing  payment  for  critical  care  on 
RVUs  for  subsequent  hospital  visit 
codes. 

Response:  The  CPT  Editorial  Panel 
has  eliminated  the  subsequent  follow-up 
visit  codes  for  critical  care  (CPT  codes 
99171  through  99174)  because  of  extreme 
variation  in  use  and  interpretation 
across  specialties  and  localities.  We  did 
not  oppose  the  deletion  of  these  codes 
because  the  Harvard  research  team 
found  that  the  work  in  these  visits  is 
comparable  to  the  work  in  the  general 
subsequent  hospital  visits.  The  Panel 
revised  the  notes  regarding  the  codes  for 
critical  care  visits  to  clarify  if  the  codes 
should  be  used  and  to  be  more  specific 
about  coding  multiple  episodes  of 
critical  care  in  a  day.  The  two  codes  for 
critical  care  have  been  renumbered: 
99291  ("Critical  care,  including  the 
diagnostic  and  therapeutic  services  and 
direction  of  care  of  the  critically  ill  or 
multiply  injured  or  comatose  patient, 
requiring  the  prolonged  presence  of  the 
physician;  first  hour")  and  99292  ("each 
additional  30  minutes").  These  codes 
may  be  billed  regardless  of  whether  the 
physician's  encounter  for  critical  care  is 
initial  or  subsequent.  The  CPT  definition 
for  the  service  includes  procedures  that 
are  performed  during  the  critical  care 
period  and  are  attendant  to  critical  care 
management.  These  services  may  not  be 
billed  separately  in  addition  to  the 
critical  care  codes.  Procedures  that  are 
not  attendant  to  critical  care 
management  may  be  separately  billed 
and  will  be  separately  paid. 
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We  believe  the  new  CPT  codes 
provide  an  appropriate  means  for 
physicians  to  bill  critical  care  services, 
since  they  provide  a  means  for  the 
physician  to  report  the  total  duration  of 
critical  care  services  on  a  given  day. 

[Critical  Care  RVUs] 

Comment-  Commenters  objected  to 
the  RVUs  established  for  critical  care 
codes  because  they  believe  no 
physicians  who  specialize  in  critical 
care  were  involved  in  surveying  the 
services  and  therefore  the  RVUs  cannot 
be  valid.  Commenters  believe  the  reason 
the  follow-up  critical  care  visits  were 
given  values  like  subsequent  hospital 
visits  is  that  physicians  who  perform  the 
critical  care  services  were  not  surveyed 
and  therefore  the  difference  in  values 
was  not  recognized. 

Response:  We  have  retained  the 
Harvard  RVUs  for  critical  care  services, 
because  we  believe  they  are  valid.  We 
reject  the  argument  that  these  RVUs 
should  be  considered  invalid  because 
physicians  specializing  in  critical  care 
were  not  specifically  surveyed. 

Our  data  indicate  that  critical  care 
services  are  furnished  by  a  great  variety 
of  specialties.  Based  upon  this  finding, 
and  the  law's  prohibition  against 
payment  of  specialty  differentials  for  the 
same  services,  we  believe  there  is  no 
reason  to  question  the  Harvard  RVUs 
because  the  physicians  who  were 
surveyed  were  not  specialized  in  critical 
care. 

[Telephone  Calls] 

Comment-  Commenters  stated  that  if 
we  are  going  to  stop  paying  for 
telephone  calls,  we  should  add  RVUs  for 
this  work  to  the  visit  RVUs. 

Response:  Although  CPT  has  codes 
for  telephone  calls,  carriers  must  not 
make  separate  payment  for  telephone 
calls.  Medicare's  policy  has  always  been 
and  will  continue  to  be  that  telephone 
calls  are  part  of  the  physician  work  in 
the  visit  or  service  and  that  payment  for 
the  visit  or  service  encompasses  the 
payment  for  the  telephone  call.  The 
work  in  the  telephone  calls  is  already 
included  in  the  RVUs  for  the  visit  since 
it  is  part  of  the  pre-  and  post-work  of  the 
service. 

[Concurrent  Care] 

Comment-  Commenters  stated  that 
carriers  must  be  instructed  not  to  deny 
visits  performed  by  several  different 
physicians  on  the  same  day  for  the  same 
patient  unless  they  have  evidence  that 
the  care  of  one  of  the  physicians  was 
not  necessary  to  the  treatment  of  the 
patient. 

Response:  Carriers  will  have 
improved  information  on  physician 


specialties  that  should  reduce  the 
number  of  queries  about  the  possibility 
of  duplication  of  services. 

c.  Independent  studies  that  conflict 
with  Harvard  results.  Six  groups 
commissioned  independent  studies  of 
RVUs  which  they  submitted  with  their 
comments.  All  of  them  collected 
additional  information  from  that 
gathered  by  Harvard,  and  the  methods 
they  employed  to  gather  and  analyze 
this  additional  information  were  slightly 
different  from  those  used  by  Harvard. 
Each  study  yielded  different  relative 
work  estimates  for  most  procedures  and 
specialties  they  examined. 

Generally,  these  studies  obtained  and 
considered  data  from  particular 
specialties,  regardless  of  whether 
physicians  with  other  specialties  also 
performed  some  of  the  procedures  being 
studied.  Several  studies  used  a  type  of 
magnitude  estimaUon  in  which  the 
reference  procedure  for  work 
components  varied  from  service  to 
service  rather  than  the  method  used  by 
Harvard  in  which  a  constant  reference 
procedure  was  used  for  all  procedures 
done  by  the  specialty.  Only  one  of  the 
special  studies  appeared  to  emulate  the 
Harvard  method  of  linking  results  from 
various  specialties  onto  a  common 
scale. 

Most  of  the  special  studies  yielded 
time  estimates  for  performing  studied 
services  that  were  quite  similar  to 
Harvard's  results,  but  their  resulting 
total  work  values  often  differed  from 
Harvard's,  sometimes  by  multiples.  In 
some  of  these  study  results  the  intensity 
values  for  important  services  raise 
questions  of  "face  validity",  such  as 
having  intensity  for  visits  being  greater 
than  intensity  for  major  coronary 
surgery  or  intensity  for  pre-  and  post- 
surgical services  that  were  multiples  of 
the  Harvard  intensity  results  for 
intensive  care. 

Each  of  these  studies  differed  in 
important  methodological  ways  from  the 
Harvard  study,  and  the  differences  in 
results  appeared  to  be  related  to 
differences  in  methods.  In  a  number  of 
cases  (for  example,  the  choice  of 
reference  procedure  for  magnitude 
estimation)  experts  told  us  that  both  the 
Harvard  approach  and  the  approaches 
taken  by  the  special  studies  were 
considered  acceptable  but  could  be 
expected  to  lead  to  different  results. 
Consequently,  we  were  unable  to 
determine  that  either  the  special  studies 
or  the  Harvard  results  were  necessarily 
correct.  As  a  result,  we  did  not  use  the 
RVUs  suggested  by  the  special  studies 
directly  to  replace  the  RVUs  on  the  fee 
schedule  published  here. 

Instead,  we  asked  a  group  of  CMDs  to 
review  all  services  whose  values  from 


Harvard  were  questioned  in  these 
studies  (an  explanation  of  this  process  is 
included  later  in  this  section).  As  is 
noted  elsewhere,  many  Harvard  RVUs 
were  adjusted  by  this  process  for 
various  reasons,  and  the  adjusted  values 
will  be  used  in  the  physician  fee 
schedule. 

In  addition  to  referring  questioned 
values  to  the  CMD  group,  we  asked  the 
Harvard  team  to  review  these  studies  as 
well  as  other  comments  on  the  proposed 
rule.  In  our  responses,  we  include  a 
summary  of  Harvard's  views. 

[Abt  Study  for  Cardiovascular  and 
Thoracic  Surgeons] 

Comment-  Based  upon  the  results  of 
an  independently  funded  study  by  Abt 
Associates  Inc..  several  commenters 
questioned  the  relative  work  values  for 
a  large  number  of  CPT  codes  that  are 
performed  by  cardiovascular,  vascular, 
and  thoracic  surgeons. 

Response:  We  sent  this  independent 
study  to  Harvard  for  review.  In 
analyzing  the  study  and  comparing  it  to 
their  own  study.  Harvard  found  that  the 
independent  study  had  more 
compressed  RVUs  for  intra-service  work 
than  did  their  study.  In  particular,  the 
ratio  of  relative  work  between  the 
higher  codes  (surgeries)  and  lower  codes 
(visits)  is  70  percent  greater  in  the 
Harvard  study  than  in  the  Abt  study. 
The  primary  issue  raised  by  the 
independent  study  pertained  to 
differences  in  the  measurement  of  pre- 
and  post-service  work.  In  general,  pre- 
and  post-service  times  are  similar 
across  the  two  studies,  however,  pre- 
and  post-service  work  estimates  are 
more  compressed  in  the  Harvard  study. 
Harvard  stated  that  the  pre-  and  post- 
work  estimates  are  expanded  in  the 
independent  study  because  of  the 
methodology,  which  produces  estimates 
of  pre-  and  post-work  that  are  highly 
correlated  with  intra-service  work,  and 
that  this  has  resulted  in  RVUs  that  lack 
face  vahdity.  They  stated  that  this  is 
especially  true  when  comparing 
intensity  values  across  components  of 
procedures.  The  independent  study 
sometimes  showed  that  the  pre-  and 
post-service  intensity  was  greater  than 
the  intra-service  intensity. 

In  light  of  the  study  and  the 
comments,  we  questioned  some  of  the 
values.  We  used  our  review  process 
with  CMD  groups  to  assess  the  face 
validity  of  RVUs  assigned  to  vascular 
and  thoracic  surgical  codes  that  were 
contested  by  the  independent  study.  As 
a  result  of  the  reviews  by  CMDs,  we 
made  a  number  of  changes  in  the  RVUs 
for  cardiovascular  and  thoracic  suigery. 


» 

59534        Federal  Regigter  /  Vol.  56.  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations 


[Battelle  Institute  Study  for 
Gastroenterology] 

Comment:  Based  upon  the  results  of 
an  independently  funded  study  by  the 
Battelle  Institute,  several  commenters 
questioned  the  relative  work  values  for 
a  large  number  of  CPT  codes  that  are 
performed  by  gastroenterologists. 

Response:  We  asked  Harvard  to  help 
us  review  the  methodology  and  the 
results  of  this  study  as  well.  In  analyzing 
the  study  and  comparing  it  to  their  own 
study,  Harvard  found  that  the 
independent  study  had  more 
compressed  RVUs  for  intra-service  work 
than  did  their  study.  After  linking  the 
independent  study  to  the  Harvard  scale 
on  the  basis  of  common  procedures, 
they  found  that  the  intra-service  work 
values  for  visits  and  consultations  are 
higher  in  the  independent  study,  while 
the  opposite  is  true  for  procedures.  The 
primary  issue  raised  by  the  independent 
study  pertained  to  differences  in  the 
measurement  of  pre-  and  post-service 
work.  Also.  Harvard  questioned  the  face 
validity  of  the  study  results  because 
they  sometimes  show  that  pre-  and  post- 
service  intensity  is  greater  than  intra- 
service  work  intensity  of  the  most 
difficult  visits  and  consults. 

In  view  of  the  issues  raised  by  the 
independent  study,  and  because  of  the 
face  validity  issues  that  were  raised  by 
studies  with  different  methodologies,  we 
used  our  review  process  with  CMD 
groups  to  assess  the  face  validity  of 
codes  that  were  contested  by  the 
independent  study.  We  made  a  number 
of  changes  in  the  RVUs  for  services  of 
gastroenterologists  as  a  result  of  this 
review. 

[Health  Policy  Alternatives  Study  for 
Transplant  Surgeons] 

Comment:  Based  upon  the  results  of 
an  independent  study  submitted  by 
Health  Policy  Alternatives  Incorporated, 
several  commenters  questioned  the 
relative  work  values  for  many  of  the 
CPT  codes  that  are  performed  by 
transplant  surgeons.  In  particular, 
questions  were  raised  by  some 
conunenters  as  to  the  ability  of  some  of 
the  surveyed  physicians  to  rate  the  work 
of  transplants  because  they  do  not 
regiilarly  perform  the  service  (that  is. 
their  "fitness  to  rate"). 

Response:  As  with  the  other  studies, 
we  asked  that  Harvard  review  the 
methodology  of  this  study  and  the 
results.  In  analyzing  the  study  and 
comparing  it  to  their  own  study. 
Harvard  concluded  that  the  results  of 
the  independent  study  lacked  face 
validity.  For  example,  the  independent 
study  showed  that  the  procedure  with 
the  highest  intensity  was  a  follow-up 


office  visit.  Harvard  also  noted  that  the 
results  of  the  more  "experienced" 
surgeons  in  the  independent  study  are 
not  significantly  different  from  the 
results  of  the  "inexperienced"  surgeons. 
Harvard  did  not  perform  a  special 
investigation  of  transplant  surgeons  so 
transplant  services  were  studied  within 
the  context  of  larger  specialties. 
Harvard  agreed  that  their  treatment  of 
transplantation  did  not  produce  as 
accurate  a  scale  as  was  produced  for 
other  specialties.  In  particular,  they  are 
not  confident  that  they  have  clearly 
defined  or  measured  work  for  immuno- 
suppressive therapy. 

in  view  of  the  issues  raised  by  the 
independent  study,  we  used  our  review 
process  with  CMD  groups  to  assess  the 
face  validity  of  codes  that  were 
contested  by  the  independent  study. 
Based  on  this  review  we  decided  not  to 
establish  a  national  work  value  for  heart 
and  liver  transplantation  service. 
Rather,  carriers  will  determine 
payments  until  we  have  better  data.  For 
kidney  transplants,  however,  as 
discussed  later,  the  value  lor  this  service 
was  increased. 

[Lewin/ICF  Study  for  Cancer  Research 
Hospitals] 

Comment:  Commenters  asked  that  we 
exclude  physician  services  furnished  in 
PPS-exempt  cancer  hospitals  from  the 
fee  schedule  and  continue  to  pay  them 
under  the  reasonable  charge 
methodology.  Commenters  believe 
physician  services  in  these  hospitals  are 
atypical  because  patients  are  unusually 
complex  and  that  RVUs  for  services 
(particularly  the  surgical  services)  are 
understated.  They  furnished  an 
independent  study  that  they  believe 
demonstrates  their  contention. 

Response:  We  have  not  excluded 
physicians'  services  that  are  furnished 
in  PPS-exempt  cancer  hospitals  from  the 
fee  schedule,  because  we  have  concerns 
about  the  study  presented  and  we  have 
no  other  information  to  sustain  the  claim 
that  physicians'  services  in  these 
hospitals  have  higher  work  values  or 
higher  intensity  of  work  compared  to 
other  services  that  would  receive  the 
same  codes. 

We  asked  Harvard  to  review  the 
methodology  and  values  that  were 
proposed  in  the  independent  study.  In 
reviewing  the  study  and  linking  the 
independent  study  with  the  Harvard 
scale  on  the  basis  of  medians  (as 
opposed  to  linking  on  the  basis  of 
means,  as  was  done  in  the  independent 
study).  Harvard  concluded  that:  (1)  the 
intra-service  work  estimates  in  the 
independent  study  were  higher  than 
Harvard's  for  the  more  complex 
services,  although  the  differences  in 


time  estimates  were  not  as  great;  and  (2) 
pre-  and  post-service  intensity  values 
are  often  much  greater  in  the 
independent  study,  and  often  are  equal 
to  intra-service  intensity  and  sometimes 
are  greater  than  intra-service  intensity. 
These  results  suggested  to  Harvard  a 
lack  of  face  validity. 

It  is  also  our  judgment  that  the 
commenters  have  not  demonstrated  that 
the  services  in  their  hospitals' differ 
significantly  from  the  services  furnished 
in  other  major  medical  centers  not 
exempt  from  PPS,  and  their  exclusion 
from  the  fee  schedule  would  therefore 
likely  create  inequities  among 
physicians  who  perform  the  same 
services.  Unlike  PPS.  which  has  a  single 
payment  amount  for  a  given  diagnosis 
and  for  which  exemption  for  these 
cancer  hospitals  can  be  rationalized  on 
the  grounds  that  they  provide  a  much 
different  volume  and  mix  of  services,  the 
physician  payment  system  is  a  fee  for 
service  method  of  payment  with  some 
opportunity  to  refiect  the  level  and 
frequency  of  service  furnished.  Thus,  to 
the  extent  physicians  in  these  hospitals 
furnish  more  consultations,  more 
concurrent  care  by  otiier  specialties, 
higher  level  visit  services,  etc.,  all  of 
these  services  can  be  reflected  in 
physician  billing. 

Lastly,  we  do  not  believe  a  valid 
reasonable  charge  payment  system 
could  be  sustained  if  the  only  charges  in 
the  charge  profiles  are  from  a  single 
facility  in  a  locality.  Nevertheless,  we 
will  monitor  services  in  cancer  hospitals 
to  determine  whether  adjusters  might  be 
appropriate  in  the  future. 

[Lewin/ICF  Study  for  Interventional 
Radiology] 

Comment:  Some  commenters  stated 
that  the  cardiovascular  and 
interventional  radiology  should  be 
recognized  as  a  separate  specialty  and 
that  these  services  are  not  adequately 
described  in  the  CPT.  They  cited  an 
independently  funded  study  report  by 
Lewin/ICF,  which  included  relative 
work  estimates  based  on  4  small  group 
surveys  using  a  set  of  created  codes  and 
descriptions  for  vascular,  nonvascular, 
neuroradiological,  and  cardiac  services. 

Response:  We  have  not  established  a 
specialty  code  for  this  group  of 
physicians,  but  we  may  in  the  future. 
The  comments  about  the  CPT  should  be 
raised  by  the  commenters  to  the  CPT 
Editorial  Panel  at  the  AMA.  There  was 
inadequate  information  furnished  about 
these  services  and  their  volumes  for  us 
to  create  a  set  of  HCPCS  alpha  codes  for 
these  services. 

In  addition,  we  sent  the  Lewin/ICF 
report  to  Harvard  for  review.  Harvard 
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stated  it  believes  the  method  used  to 
estimate  pre-  and  post-service  is 
questionable  because  it  shifts  the 
standard  used  to  obtain  these  estimates. 
That  is,  the  magnitude  of  work  for  pre- 
and  post-services  is  not  estimated  in 
comparison  with  the  standard  used  for 
all  procedures.  Harvard  believes  this 
method  when  used  in  other  studies 
yielded  some  results  that  lacked  face 
validity.  Harvard  also  criticized  the 
method  used  in  this  study  to  link  its 
resulting  values  to  the  RVS. 

Because  interventional  radiology 
services  are  generally  new,  we  also  met 
with  representatives  of  several  of  the 
specialties  who  furnish  these  services. 
The  disparity  in  results  for  procedures 
valued  by  each  group  were  discussed, 
and  their  recommendations  were 
reviewed  by  the  CMDs.  The  results  of 
this  review  is  discussed  in  a  later 
section  of  this  preamble. 

[Abt  Study  for  Pathologists] 

Comment:  An  independently  funded 
study  by  Abt  Associates  Inc.  and  related 
comments  argue  that  one  pair  of 
vignettes  linking  pathology  to 
gastroenterology  should  not  have  been 
given  a  weight  of  zero  by  Harvard 
because  it  was  not  an  outlier.  They 
claim  that  dropping  the  link  reduced  the 
work  RVUs  for  pathology  services  by  20 
percent. 

Response:  We  invited  Harvard's 
comments  on  this  study.  Harvard 
conducted  two  analyses  to  validate  the 
Phase  II  pathology  linkages  and  the 
position  of  Phase  II  pathology  on  the 
common  scale.  In  Phase  II  of  its  study, 
Harvard  conducted  a  national  survey  of 
physicians  who  were  board-certified  in 
both  pathology  and  internal  medicine 
and  had  the  physicians  rate  the  work  of 
pathology  and  internal  medicine 
services  relative  to  the  same  standard. 
To  validate  the  relationship  of  the 
pathology  services  on  the  common  scale. 
Harvard  compared  the  relationship 
between  the  work  of  pathology  and 
internal  medicine  on  this  double 
boarded  scale  with  the  work  on  the 
common  scale.  Specifically.  Harvard 
computed  the  ratio  of  double  boarded 
work  to  common  scale  work.  Harvard 
found  that  the  relationships  between  the 
two  scales  are  consistent  with  each 
other.  Furthermore,  the  mean  ratios 
between  pathology  and  internal 
medicine  were  not  statistically  different. 
Finally,  Harvard  also  found  that  the 
double-boarded  physicians  rated  the 
two  link  procedures  quite  differently. 
These  findings  are  consistent  with 
Harvard's  earher  conclusion  that  the 
link  in  question  is  an  outlier.  Based  upon 
another  analysis  that  used  a  panel  of 
salaried  physicians  to  identify  links  and 


based  upon  the  common  scale  values  for 
these  procedures,  Harvard  argued  that 
the  location  of  pathology  on  the  common 
scale  may,  in  fact,  be  too  high. 
Nevertheless,  because  of  the  issues 
raised  in  this  comment,  we  subjected 
pathology  codes  to  our  face  validity 
process  with  CMD  groups,  A  number  of 
values  for  pathology  services  were 
changed  in  that  process. 

[Replacement  of  RVUs] 

Comment:  Some  commenters 
supported  the  methodology  of  the 
Harvard  study  and  objected  to  the  use 
of  any  other  studies  to  set  RVUs  for 
physician  services. 

Response:  We  believe  all  comments 
questioning  relative  values  presented  in 
the  Harvard  study,  including  those 
contained  in  other  studies,  deserve  full 
consideration, 

[Criticism  of  Linkages  Between  RVUs 
for  Different  Specialties] 

Comment:  Some  commenters  objected 
to  the  links  used  by  Harvard  to  link 
specialties  onto  a  common  RVU  scale. 
Some  made  specific  objections  to  the 
equivalency  of  services  between 
specialties.  Other  commenters 
supported  the  links  used  by  Harvard 
and  objected  to  the  potential 
elimination,  revision,  or  any  other 
changes  that  might  be  made  to  the 
linkage  of  specialties  to  a  common  scale. 

Response:  Linkage  across  specialties 
was  performed  by  identifying  vignettes 
that  were  surveyed  in  two  specialties 
that  were  the  same  or  equivalent  in 
terms  of  work  (or  occasionally  time  or 
intensity).  The  identification  of  links 
was  made  on  the  basis  of  face-to-face 
discussion  with  physicians  from  the 
specialties  involved  in  the  link  and  other 
physicians.  The  Harvard  research  team 
proposed  a  larger  number  of  potential 
links  and,  afterwards,  the  actual  links 
were  determined  on  the  basis  of 
bilateral  and  multilateral  discussions 
among  specialties.  Although  we  have 
the  capability  to  re-link  the  specialty 
scales  after  deleting  some  links,  as  was 
proposed  by  commenters,  we  are  not 
confident  that  this  process  would  result 
In  improved  RVUs.  Furthermore,  we 
believe  there  are  two  strong  arguments 
for  not  revising  the  links  based  on 
comments: 

•  Financial  impact  bias.  The  links 
selected  in  the  Harvard  small  group 
process  before  their  effects  were  known 
are  less  subject  to  the  bias  that  they 
acquire  when  the  financial  impact  of  the 
selection  of  the  link  is  apparent.  The 
link  services  were  selected  before  the 
financial  impact  of  the  choice  of  links 
was  obvious  to  the  physicians  selecting 
the  link  and,  therefore,  we  believe  the 


Harvard  links  should  have  less  financial 
impact  bias. 

The  commenters,  however,  are  biased 
by  the  knowledge  of  the  impact  of  the 
links  on  physician  payment  for  the 
specialty.  We  believe  any  link  changes 
we  may  make  at  this  point,  based  upon 
public  comment  after  the  publication  of 
proposed  RVUs  and  the  CF,  might  be 
affected  by  the  bias  of  the  financial 
impact  of  that  change. 

Evidence  for  this  viewpoint  is 
available  from  the  comments 
themselves.  Specifically,  we  received 
almost  no  comments  from  specialties 
identifying  errors  in  links  that 
advantaged  them. 

•  Knowledge  limitations.  The  link 
procedures  were  agreed  to  by 
representatives  of  both  specialties  after 
discussion  of  the  detail  of  the 
procedures  performed  by  the  other 
specialty.  Many  physician  services  have 
become  extremely  specialized  and 
physicians  sometimes  do  not  know  the 
work  effort  required  for  services 
typically  performed  by  other  specialties 
well  enough  to  value  it.  Selection  of  a 
link  requires  each  specialty  to  value 
both  its  service  and  the  service  in  the 
other  specialty  to  which  its  service  is 
being  linked. 

The  face-to-face  meetings  that  were 
held  to  discuss  potential  intra-specialty 
links  included  necessary  education  and 
detailed  description  of  the  services  by 
each  specialty  and  were  essential  to  the 
selection  of  the  best  links  by  both 
specialties.  Physicians  who  did  not 
participate  in  this  multilateral  process 
would  not  be  as  able  to  evaluate  the 
services  in  another  specialty  as  the 
physicians  who  participated  in  the 
process. 

Because  of  the  process  used  to 
identify  links,  we  do  not  believe  it  is 
appropriate  for  us  to  break  links  on  the 
basis  of  individual  specialty  comments. 
Instead,  we  believe  links  should  only  be 
broken  on  the  basis  of  a  process  that  is 
as  careful  and  bilateral  as  the  process 
that  was  employed  by  the  Harvard 
research  team. 

For  these  reasons,  we  believe  the 
intra-specialty  links  used  by  Harvard 
are  the  most  valid  intra-specialty  links 
we  could  use  at  this  time  to  link 
specialties  to  a  common  RVU  scale  for 
purposes  of  establishing  the  initial 
RVUs. 

[Medicare  Adjuster] 

Comment:  A  number  of  commenters 
have  argued  that  a  special  Medicare 
adjuster  should  be  added  to  the  relative 
work  values  since  the  vignettes  used  by 
Harvard  do  not  always  pertain  to 
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Medicare-age  patients  and  sometimes 
refer  to  younger  patients. 

Response:  We  believe  this  issue 
warrants  additional  examination  on  a 
code-by-code  basis.  At  this  time,  we  are 
not  adjusting  any  work  values  for 
services  valued  on  the  basis  of  vignettes 
for  younger  patients. 

[Compression  of  RVUs] 

Comment-  On  the  basis  of  studies 
funded  by  specialty  societies. 
coDunenters  have  questioned  whether 
the  RVU  scale  for  work  is  compressed, 
that  is.  whether  high  valued  work  codes 
are  undervalued  while  simpler  codes  are 
overvalued. 

Response:  As  previously  discussed, 
we  have  analyzed  each  of  the  studies 
submitted  to  us.  We  concluded  that  the 
use  of  different  methodologies  will 
usually  yield  different  results.  Thus,  it  is 
not  surprising  that  results  of  these 
studies,  which  did  not  fully  employ 
Harvard's  methods,  are  at  variance  with 
the  RVUs  for  work  that  were  derived  in 
the  Harvard  study.  We  have  also 
identiHed  a  number  of  face  validity 
problems  that  resulted  from  these  other 
studies.  Within  the  range  of  services 
included  in  these  independent  studies, 
some  studies  have  overall  results  which 
were  more  compressed  than  those  in  the 
proposed  rule,  while  others  have  results 
that  appeared  less  compressed. 
Therefore,  we  have  been  unable  to  make 
a  generalization  as  to  whether 
compression  exists  in  the  work  scale. 
Rather,  we  dealt  with  compression  on  a 
code-by-code  basis.  If  a  comment  or 
study  suggested  that  a  proposed  value 
was  %vrong,  we  reviewed  that  value  with 
theCMDs. 

We  also  referred  these  comments  to 
Harvard  for  review  and  response. 
Harvard  believes  these  independent 
study  results  generally  lack  face 
validity.  For  example,  Harvard  stated 
that  the  pre-work  estimates  in  the  Abt 
(thoracic)  and  Battelle  studies  are 
generally  inflated  due  to  the  methods 
they  used  to  estimate  pre-  and  post- 
work.  Also,  Harvard  stated  that  the 
intensities  for  pre-  and  post-work  in  the 
Abt  and  Battelle  studies  are  too  high, 
often  equaling  and  sometimes  exceeding 
that  for  the  surgery  itself.  Harvard  also 
observed  that  the  intra-work  scales  are 
compressed  in  the  Abt  [thoracic]  and 
Health  PoUcy  Alternatives  studies 
because  they  used  reference  procedures 
that  were  high  in  the  relative  range  of 
work. 

d.  Other  methodological  issues.  In  this 
section,  we  discuss  a  number  of  specific 
comments  that  were  submitted  on  a 
variety  of  issues  on  the  development  of 
RVUs. 


[Intra-Service  Time  Differences] 

Comment  Some  commenters  used 
data  from  operating  room  logs  to  show 
that  intra-service  time  estimates  that 
have  been  used  in  the  Harvard  study 
differ  from  the  commenters'  information. 

Response:  As  part  of  their  study. 
Harvard  also  often  collected  operating 
room  time  logs  from  numerous  medical 
centers  and  conmiunity  hospitals.  In 
analyzing  these  data.  Harvard  found 
that  there  is  substantial  variation  in 
sui*geon  operating  time. 

Harvard  stated  that  the  commenters' 
time  data  were  consistently  in  the  upper 
end  of  the  comparable  data  that 
Harvard  collected.  We  did  not  change 
any  proposed  relative  work  values  on 
the  basis  of  this  comment. 

[Pre-  and  Post-Service  Work  Estimates] 

Comment:  One  commenter  has 
expressed  concern  about  the  pre-  and 
post-service  work  estimates  and 
definitions  of  packages  for  global 
services.  Based  upon  data  and  surveys 
of  physicians,  this  commenter  developed 
work  patterns  for  a  number  of  surgical 
procediu^s  and  generated  pre-  and  post- 
service  work  estimates  for 
approximately  160  services. 

Response:  We  are  not  using  the 
results  of  this  analysis  for  a  number  of 
reasons: 

(1)  Pre-  and  post-service  work 
estimates  were  given  for  only  a  small 
proportion  of  the  4,000  surgical  codes; 

(2]  The  source  of  these  values 
admitted  that  perhaps  they  should  not 
be  used: 

(3)  The  work  values  for  visits  in  the 
global  package  are  not  consistent  with 
those  that  we  used:  and 

(4]  The  method  produced  results  that 
have  some  face  validity  problems. 

e.  Overview  of  process  of  changing 
R  VUs.  We  used  a  process  involving  our 
CMDs  to  provide  RVUs  for  codes  for 
which  Harvard  had  not  furnished  values 
and  to  respond  to  comments  regarding 
individual  values  and  groups  of  values. 

There  are  approximately  6,000  codes 
for  which  physician  work  RVUs  must  be 
established.  Of  this  number, 
approximately  250  are  anesthesia  codes 
whose  RVUs  are  based  on  the  ASA 
RVS.  There  are  approximately  575 
radiology  codes  whose  RVUs  are  based 
on  the  ACR  RVS.  We  have  received  to 
date  approximately  4,300  RVUs  from 
Harvard.  It  was  necessary  for  us  to 
estabUsh  work  RVUs  for  the  remaining 
codes  (that  is,  new  services,  low  volume 
procedures,  and  for  other  services  for 
which  a  work  value  was  not  received 
from  Harvard). 

In  addition,  there  were  about  1,000 
proposed  work  RVUs  for  which  we 


received  comments.  The  CMDs  were 
asked  to  assist  us  in  our  evaluation  of 
the  comments  and  to  recommend 
changes  if  appropriate.  We  encouraged 
CMDs  to  consult  the  specialists  they  use 
as  expert  consultants  in  their  work. 

A  number  of  meetings  were  held  to 
identify  which  procedures  seemed  to  be 
misvalued  and  to  arrive  at  more 
appropriate  values.  Before  describing 
the  results  of  this  review,  several  points 
must  be  noted: 

•  The  objective  of  the  effort  was  to 
fill  gaps  in  the  Harvard  scale  and  to 
make  some  refmements  where  seeming 
face-validity  of  the  value  was  lacking.  It 
was  not  to  try  to  "redo"  the  Harvard 
study  in  a  short  time  frame.  As  stated 
above,  the  establishment  of  this  process 
should  not  be  interpreted  as  a  criticism 
of  the  Harvard  team.  When  one  looks  at 
the  total  RVU  system,  there  were  only 
modest  changes.  As  a  matter  of  fact,  the 
total  net  change  in  work  RVUs  in 
comparison  with  values  furnished  by  the 
Harvard  study  was  about  1  percent. 

•  The  CMDs  represented  a  good 
cross-section  of  specialties.  However, 
every  specialty  was  not  represented.  In 
many  cases,  however,  the  CMDs 
consulted  with  experts  to  fill  voids  in 
their  knowledge  whenever  possible. 
Given  the  realities  of  the  time 
constraints,  however,  we  believe  the 
process  has  produced  an  improved  scale 
by  eliminating  certain  anomalies  and  by 
filling  the  gaps  for  missing  values. 

A  description  of  pur  overall  procedure 
for  dealing  with  comments  on  RVUs 
follows: 

•  We  submitted  the  codes  with 
missing  values  and  the  codes  with 
disputed  values  to  CMDs  and  asked 
them  to  provide  recommended  values. 
We  also  provided  a  list  of  "benchmark" 
procedures  that  are  commonly 
performed  and  for  which  RVUs  were  not 
subject  to  questions  or  criticism.  These 
"benchmark"  procedures  were  used  in 
reviewing  the  appropriateness  of  RVUs 
assigned  by  Harvard  to  procedures  in 
question  and  in  developing  missing 
RVUs.  When  comments  were  based 
primarily  on  clinical  argiunents,  we 
supplied  those  arguments  to  the  CMDs, 
whom  we  considered  expert  in 
evaluating  clinical  arguments  related  to 
payment.  When  comments  were  based 
primarily  on  surveys  or  methodological 
arguments,  we  did  not  provide  those 
arguments  to  the  CMDs  because  we 
judged  that  they  had  no  special 
expertise  in  evaluating  them.  However, 
we  did  ask  them  to  review  the  values  of 
all  codes  identifled  in  the  special  studies 
that  were  signiflcantly  different  from  the 
values  proposed  by  Harvard. 
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•  We  asked  each  CMD  to  provide  a 
value  for  each  code  where  we  had 
identified  the  RVUs  as  under  scouting. 
These  values  were  returned  by  mail, 
collated,  and  then  submitted  to  panels  of 
CMDs  who  met  face-to-face.  In  each 
case,  the  panels  either  recommended 
retention  of  the  Harvard  value  or 
recommended  a  new  value.  About  25 
CMDs  participated  in  these  meetings. 

•  We  did  not  ask  CMDs  to 
reconunend  values  for  pre-,  intra-,  and 
post-work  because  dealing  with  those 
subdivisions  of  work  proved  very 
complex  and  inconsistent  with  the 
abbreviated  schedule  within  which  it 
was  necessary  to  work.  Instead,  we 
asked  them  to  supply  a  value  for  total 
work. 

•  When  a  single  value  was  identified 
as  in  need  of  correction,  the  CMDs  were 
generally  asked  to  identify  a  reference 
procedure  that  they  used  in  arriving  at 
the  new  value. 

•  When  a  pair  of  values  was 
identified  by  commenters  as  being 
incorrectly  related,  the  CMDs  reviewed 
the  relationship  and  recommended 
appropriate  changes. 

•  When  multiple  values  were 
identified  by  CMDs  as  being  in  need  of 
correction,  we  asked  them  to  create  a 
matrix  that  would  relate  the  values. 
Examples  of  these  values  follow: 

-f  There  were  many  comments  about 
the  relationship  of  different 
endoscopies  as  well  as  the  relation  of 
endoscopies  without  and  with  biopsy, 
and  without  and  with  removal  of  a 
foreign  body.  The  CMDs  guided  HCFA 
staff  in  laying  out  a  matrix  in  which 
there  was  a  clinically  reasonable 
relationship  for  work  for  different 
endoscopies  and  a  consistent 
relationship  for  each  endoscopy 
among  values  for  endoscopy  alone, 
endoscopy  with  biopsy,  and 
endoscopy  with  removal  of  foreign 
body. 

-(-  A  similar  matrix  was  used  to  reorder 
values  for  vascular  surgery.  In  this 
case,  relationships  were  established 
among  the  basic  surgeries  and 
relationships  were  then  established 
for  prosthetic  and  vein  graft 
techniques  for  each  surgery. 

-j-  A  matrix  was  developed  for  cardiac 
surgery  that  related  base  surgeries 
and  then  within  each  group  of 
surgeries  related  variations  with  and 
without  use  of  a  pump  and  with  or 
without  additional  valve  surgery, 

•  In  some  cases,  a  problem  identiHed 
by  a  commenter  necessarily  led  to 
further  changes.  For  example,  one 
commenter  noted  that  the  RVU  for 
pelvic  exenteration  in  a  female  (58240) 
was  inconsistently  low  compared  with 
the  clinically  comparable  procedure  of 


pelvic  exenteration  in  a  male  (51597). 
The  CMDs  judged  that  this  comment 
was  correct  and  recommended  an 
increase  for  the  procedure.  We 
subsequently  received  revised  values 
from  Harvarid  that  corrected  the  problem 
noted  by  the  commenters  and  those 
RVUs  are  shown  in  this  rule.  However, 
during  their  review  the  CMDs  noted  that 
a  number  of  other  urologic  procedures 
were  quite  high  compared  to  other 
procedures  on  the  fee  schedule.  The 
CMDs  then  examined  all  of  these 
procedures  both  in  comparison  to 
gynecologic  procedures  and  in 
comparison  with  general  surgery 
procedures  and  adjusted  some  of  the 
urologic  procedure  RVUs. 

•  In  some  cases,  CMDs  identified 
obvious  errors  in  RVUs  for  which  no 
comments  had  been  received  and 
recommended  corrections.  For  example. 
CMDs  found  that  in  several  cases  that 
the  RVU  for  the  transplantation  of  a 
long  nerve  was  inappropriately  lower 
than  the  RVU  for  transplantation  of  a 
short  nerve. 

•  After  CMDs  had  made  their 
recommendations  the  results  were 
collated  and  reviewed  by  our  staff;  the 
group  was  then  reconvened  to  re- 
examine recommendations  that 
appeared  to  be  controversial  or  to  have 
high  impact  as  well  as  to  act  on  a  few 
comments  that  had  not  been  covered 
during  the  first  meeting. 

Further  explanation  of  the  specific 
changes  made  as  a  result  of  this  process 
may  be  found  in  the  discussion  of 
individual  code  changes  .below.  A 
summary  of  the  major  results  of  the 
process  is  as  follows: 

•  A  number  of  face  validity  problems 
with  the  Harvard  work  RVUs  were 
identified  and  corrected  (for  example.  4- 
graft  coronary  artery  bypass  graft  RVUs 
were  adjusted  to  be  greater  than  3-graft 
surgery). 

•  Rank  order  problems  within  and 
across  families  of  codes  many  of  which 
were  identified  by  commenters  were 
corrected  (for  example,  endoscopies). 

•  Work  RVUs  for  some  complex 
services  thought  to  be  undervalued  were 
increased  (for  example,  some  vascular 
procedures),  whereas  the  RVUs  for 
some  less  complex  procedures  were 
lowered. 

Finally,  we  established  some  work 
RVUs  through  charge-based 
extrapolations  or  on  the  advice  of  our 
medical  staff  for  codes  for  which  neither 
Harvard  nor  the  CMDs  reviewed. 

f.  Changes  in  work  values  for  "starred 
codes".  In  the  proposed  rule,  we 
published  values  for  a  number  of  codes 
that  are  "starred"  in  the  CPT;  that  is, 
they  are  relatively  minor  procedures 
that  might  be  performed  during  an  office 


visit.  If  performed  in  an  office  setting,  an 
ofHce  visit  must  not  be  billed  in  addition 
to  the  procedure  unless  services 
unrelated  to  the  procedure  are 
furnished. 

In  the  proposed  rule,  the  work  values 
for  starred  procedures  were  for  the 
"intra"  work  alone,  the  work  by  the 
physician  actually  performing  the 
procedure.  The  proposed  rule  values  did 
not  include  immediate  pre-  and  post- 
work  (work  before  and  after  the 
procedure,  including  possible  time  with 
the  patient,  on  the  day  of  the  procedure) 
or  follow-up  work  (work  associated  with 
follow-up  \dBits).  'The  values  published 
in  this  flnal  rule  include  pre-  and  post- 
work  and  follow-up  work  as  applicable. 

The  intra-work  values  were  almost  all 
furnished  by  Harvard:  CMDs  advised  us 
on  filling  some  gaps  (for  example, 
Destruction  of  an  extensive  lesion  of  the 
penis]  and  modifying  some  values  (for 
example,  the  value  for  57451, 
CuldoRcopy  with  biopsy,  was 
increased).  In  a  few  cases,  we  further 
modified  Intra-work  values  to  make 
them  consistent  with  values  for  other 
procedures  (for  example,  57450. 
Culdoscopy,  was  increased  to  be 
consistent  with  57451,  Culdoscopy  with 
biopsy,  which  was  increased  on  advice 
of  the  CMDs). 

The  immediate  pre-  and  post-values 
were  generally  supplied  by  Harvard, 
but,  with  the  assistance  of  our  medical 
staff,  we  filled  a  substantial  number  of 
gaps  and  modified  some  values.  There 
were  3  reasons  for  modification: 

•  Some  values  appeared  to  have  been 
produced  by  a  formula  and  not  to  follow 
clinical  practice:  For  example,  we 
judged  that  there  were  no  immediate 
pre-  and  post-services  associated  with 
CPT  code  36000.  Introduction  of  needle 
or  intracatheter,  vein. 

•  Some  values  showed  variation  that 
appeared  to  result  from  surveying  small 
numbers  of  physicians.  It  was  our 
judgment  that  it  was  appropriate  to 
simplify  the  product  by  providing  a 
standard  number  for  a  family  of 
procedures.  For  example,  most 
procedures  involving  casts  were 
assigned  a  value  of  33  (on  Harvard's 
scale),  which  was  the  average  number 
from  Harvard's  data  and  the  number  we 
assigned  to  the  large  number  of  gap- 
filled  values. 

•  In  some  cases  pre-  and  post-values 
were  inferred  from  a  value  for  total 
work  furnished  by  the  CMDs. 

The  follow-up  work  values  were  those 
for  a  single  office  visit  for  an  established 
patient,  generally  level  1,  2,  or  3.  For 
each  surgical  code,  we  assigned  the  visit 
level  that  corresponded  to  the  general 
levels  of  follow-up  work  furnished  by 


59538       Federal  Regjater  /  Vol.  56.  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations 


Harvard.  We  did  not  include  a  follow-up 
visit  in  the  work  value  for  services  for 
which  a  global  period  of  0  days  was 
assigned. 

The  assignment  of  global  values  and 
their  meaning  is  discussed  elsewhere  in 
this  preamble.  The  global  period  shown 
in  addendum  B  of  this  final  rule 
indicates  whether  a  procedure  is  subject 
to  a  global  period.  The  CPT  assignment 
of  a  star  to  a  code  has  no  specific 
meaning  for  Medicare  payment. 

g.  Detailed  discussion  ofRVU 
changes.  In  the  remainder  of  this 
section,  we  provide  responses  to 
comments  on  the  work  values  of 
frequently  performed  services, 
particularly  those  comments  resulting  in 
substantial  changes.  The  methods  for 
reaching  these  decisions  are  described 
earlier.  Most  changes  were  made  with 
the  advice  of  our  CMDs  in  response  to 
comments  received  on  the  proposed 
rule.  Some  changes  were  responsive  to 
anomalies  noted  by  CMDs  when 
evaluating  codes  in  response  to  a 
related  comment.  Other  changes  were 
made  by  our  medical  staff  to  make 
RVUs  consistent  with  our  final  global 
surgery  policies  or  with  other  coding 
and  payment  policies  established  in  this 
rule. 

We  will  address  the  major  issues  in 
the  order  of  the  codes  as  they  appear  in 
the  CPT  (infusion  therapy,  psycliiatry, 
medical  services,  anesthesia, 
dermatology,  orthopedics, 
cardiovascular,  general  surgery, 
endoscopy,  urology,  gynecology, 
neurosurgery,  ophthalmology, 
otolaryngology,  radiology,  and 
pathology).  We  conclude  with  a 
discussion  of  transplant  surgery  and 
services  that  are  reported  using  alpha- 
numeric HCPCS  codes. 

[Infusion  Therapy — Codes  90780 
Through  90781] 

Comment:  Several  commenters 
expressed  concern  about  payment  under 
the  fee  schedule  for  outpatient 
intravenous  infusion  therapy. 
Commenters  noted  that  the  proposed 
rule  did  not  address  the  way  we  would 
pay  under  the  fee  schedule  for  infusion 
therapy  other  than  for  cancer 
chemotherapy.  Commenters  stated  that 
we  should  pay  separately  for  this 
infusion  therapy  and  that  payment 
should  recognize  the  costs  of  prolonged 
infusion  therapy  in  physician  offices  (for 
example,  nursing  costs,  supply  costs, 
and  equipment  costs),  and  that  we 
should  clarify  that  visits  may  be  paid  in 
addition  to  the  infusion  therapy. 

Response:  We  agree  that  infusion 
therapy  for  purposes  other  than  cancer 
chemotherapy  should  be  separately 
payable.  The  values  that  are  presented 


in  this  rule  for  codes  90780  and  90781  are 
based  on  ciurent  national  average 
allowed  charges  for  Medicare.  We  do 
not  beheve  these  codes  include 
physician  work,  since  the  services  are 
virtually  always  performed  by  personnel 
under  the  supervision  of  a  physician. 
The  services  are  essentially  covered 
only  as  "incident  to"  services  in 
physicians'  offices.  Payment  for  these 
services  in  a  hospital  setting  will  not  be 
made  and  claims  for  these  codes  with  a 
26  modifier  will  not  be  recognized.  A 
physician  may,  of  course,  bill  for  a  visit 
if  significant,  separately  identifiable 
services  are  furnished  on  the  day  of  the 
infusion. 

[Psychiatry — Codes  90801  Through 


Comment:  Several  commenters 
expressed  concern  that  the  proposed  fee 
schedule  for  psychiatric  services  was 
inaccurate  and  that  the  primary 
anomaly  for  psychiatry  was  the  general 
discounting  of  the  importance  of  time  in 
establishing  RVUs  for  psychiatric 
services. 

Response:  We  reviewed  the  issue  of 
psychiatric  services  with  our  CMDs  who 
agreed  that  for  psychiatric  services,  time 
was  an  important  determinant  in 
establishing  RVUs  for  work.  To  help  set 
the  value,  they  looked  to  values  for 
other  comparable  services,  namely 
visits.  Code  90801,  psychiatric 
diagnostic  interview  examination,  was 
increased  in  value  based  on  a 
comparison  to  a  eo-minute  office  visit 
with  a  new  patient.  Codes  90843  and 
90844.  individual  medical 
psychotherapy,  were  also  increased  in 
value  based  on  a  comparison  to  the 
work  involved  in  office  visits  of 
comparable  duration.  We  will  not  pay 
for  code  90841.  which  is  the  code  for 
individual  psychotherapy  with  the  time 
unspecified,  under  the  fee  schedule, 
because  of  our  difficulty  in  establishing 
an  RVU  for  this  service  whose  time  is. 
by  definition,  unspecified.  The  CMDs 
recognized  that  the  pre-  and  post-work 
associated  with  individual  medical 
psychotherapy  may  not  be  as  great  as 
the  pre-  and  post-work  associated  with 
other  visit  services  because  of  the 
natiu«  of  the  long-term  relationship  that 
is  estabhshed  between  the  physician 
and  patient.  However,  the  increase  in 
values  was  considered  appropriate 
given  the  fact  that  more  medical 
documentation  and  ordering  activities 
are  performed  during  the  intra-period. 

The  CMDs  recommended  and  we 
agree  that  an  individual  psychotherapy 
code  can  be  used  for  a  patient  who  is 
hospitalized  but  that  an  inpatient 
hospital  visit  code  cannot  also  be  used 
on  the  same  day.  Likewise,  the  initial 


hospital  care  furnished  to  a  patient 
admitted  for  a  psychiatric  problem  may 
be  reported  with  either  code  90801, 
psychiatric  diagnostic  interview 
examination  or  with  a  code  for  an  initial 
hospital  visit,  but  not  both.  We 
recognize  this  policy  may  not  be 
consistent  with  the  introductory  notes  to 
the  psychiatric  section  of  the  CJPT.  At 
the  present  time,  however,  there  is 
considerable  variation  across  carriers  in 
their  policies  regarding  payment  for 
hospital  care  and  psychiatric  care  on  the 
same  day  of  service.  If  the  CPT  codes 
are  revised  in  the  future,  we  will 
reconsider  revising  RVUs  to  be 
consistent  with  the  new  or  revised 
codes.  Given  the  increase  in  values 
which  we  have  made,  we  believe  our 
policy  will  be  fair.  The  CMDs  also 
recommended  an  increase  in  RVUs  for 
code  90853,  group  medical 
psychotherapy,  which  we  accepted.  The 
value  represents  the  work  associated 
with  a  single  patient  in  a  group 
psychotherapy  session,  not  the  work 
associated  with  the  entire  group. 

[Dialysis— Codes  90935  Through  90947] 

-Comment:  Several  commenters 
expressed  concern  that  the  work  RVUs 
for  dialysis  codes  that  were  presented  in 
the  proposed  rule  were  imdervalued 
because  they  did  not  include  the 
appropriate  amount  of  pre-  and  post- 
work  in  a  total  work  value.  They 
recommended  that  the  values  be 
increased  by  16  percent  to  be  consistent 
with  the  Harvard  data. 

Response:  We  forwarded  these 
comments  to  Harvard  for  their  review 
and  based  on  their  response  that  the 
conunenters  were  correct,  we  have 
increased  the  RVUs  for  these  services  in 
this  final  rule.  If.  however,  a  patient 
receives  hemodialysis  or  peritoneal 
dialysis  in  a  hospital  setting,  payment 
for  a  hospital  visit  on  the  same  day  that 
dialysis  is  performed  generally  will  not 
be  made. 

[Ophthalmology — Codes  92002  Through 
92499] 

Comment:  Several  commenters  noted 
that  the  relationship  between  the  value 
of  a  comprehensive  visit  for  a  new 
patient  (code  92004)  and  a 
comprehensive  visit  for  an  established 
patient  (code  92014)  was  inconsistent 
with  the  relationship  between  new  and 
established  patients  in  all  other  visit 
services.  Specifically,  the  value  of  the 
comprehensive  visit  for  a  new  patient  in 
the  proposed  rule  was  very  close  to  the 
value  of  a  comprehensive  visit  for  an 
established  patient  for  ophthalmology 
services. 
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Response:  Our  CMDs  reviewed  this 
issue  and  increased  the  value  of  code 
92004  to  make  the  relationship  to  the 
established  comprehensive  patient  visit 
(code  92014)  comparable  to  that  for 
other  visit  services.  In  addition,  we 
received  recommended  work  RVUs  from 
our  CMDs  regarding  a  nimiber  of  other 
ophthalmology  services  for  which  values 
were  not  furnished  by  Harvard.  The 
values  shown  are  based  on  the 
assumption  that  the  codes  describe 
bilateral  services.  Therefore,  additional 
payment  will  not  be  made  for  claims 
that  are  submitted  with  a  bilateral 
modifier.  If  a  diagnostic  service  is 
performed  on  only  one  eye.  then  the 
reduced  service  modifier  should  be 
used. 

[Special  Otorhinolaryngologic 
Services — Codes  92502  Through  92599] 

Comment  Questions  raised  about  the 
codes  in  this  section  were  primarily 
related  to  the  fact  that  many  of  them 
had  not  been  surveyed  by  Harvard  and 
consequently  values  were  not  presented 
in  the  proposed  rule. 

Response:  Our  CMDs  recommended 
values  for  many  of  these  services  and 
based  their  reconmiendations  on  other 
comparable  diagnostic  or  visit  services. 
Three  codes  in  this  series  (92531  through 
92533)  have  been  assigned  a  work  value 
of  zero  because  we  believe  these  codes 
represent  services  that  are  ordinarily 
furnished  as  part  of  a  history  and 
physical  examination.  The  values  for  the 
audiologic  function  tests  (codes  92552 
through  92596)  are  based  on  historical 
charges  and  represent  the  technical 
component  of  services  only,  because 
they  are  not  considered  to  be 
professional  physicians'  services. 

[Cardiovascular — Codes  92950  Through 
93799] 

Comment-  The  vast  majority  of 
comments  on  the  cardiovascular  codes 
in  the  CPT  were  focused  on 
electrocardiograms.  By  law,  payment 
may  not  be  made  for  the  interpretation 
of  an  electrocardiogram  that  is  ordered 
or  performed  in  conjunction  with  a  visit 
or  a  consultation.  This  issue  is  discussed 
in  more  detail  elsewhere  in  this  final 
rule.  Although  we  did  not  receive  many 
comments  on  the  work  RVUs  in  this 
section,  changes  have  been  made  to  the 
work  values  of  certain  high  volume 
services  in  this  section  and  an 
explanation  of  these  changes  is 
furnished  below. 

Response:  The  following  changes 
were  made  to  cardiovascular  service 
values: 

Cardioversion.  Cardioversion,  code 
92960.  was  determined  not  to  have  a 
global  period.  The  value  was  adjusted 


by  subtracting  the  values  for  follow-up 
visits.  This  change,  however,  should  not 
be  viewed  as  a  reduction  in  total 
payment  since  follow-up  visits  may  be 
billed  separately. 

Thrombolysis.  We  have  published  in 
this  final  rule  a  work  RVU  of  zero  for 
thrombolysis  by  intravenous  infusion 
(code  92977).  because  we  believe  this 
service  does  not  involve  physician  work. 
The  value  which  is  shown  in  this  final 
rule  is  a  charge-based  value  for  practice 
expense  and  malpractice  expense. 
Payment  will  be  made  for  this  service 
only  if  it  is  furnished  to  a  patient  outside 
a  hospital  setting. 

Diagnostic  cardiovascular 
procedures.  For  many  of  the  diagnostic 
services  in  the  cardiovascular  section, 
three  codes  are  presented.  The  first  code 
generally  describes  the  performance  of 
the  test  and  its  interpretation.  The 
second  code  describes  the  performance 
of  the  test  only,  and  the  third  code 
describes  the  interpretation  and  report 
only.  The  single  code  for  performance 
and  interpretation  should  not  be  used 
with  a  26  or  a  technical  component 
modifier. 

For  example,  code  93015  is  the 
complete  procedure  code  for 
cardiovascular  stress  tests,  code  93017 
must  be  used  to  bill  the  tracing  only,  and 
code  93018  must  be  used  to  bill  the 
"interpretation  only"  service.  In  some 
areas  of  the  country,  however,  code 
93015.  with  a  26  modifier,  has  been  used 
to  report  the  interpretation  and  report. 
The  26  modifier  might  be  used  with  code 
93015  to  describe  direct  physician 
involvement  in  the  performance  of  the 
test  as  well  as  an  interpretation  and 
report.  We  are  concerned  that  the  26 
modifier  is  being  used  incorrectly  by 
many  physicians  who  are  performing  an 
interpretation  and  report  only  and 
reporting  their  services  using  code  93015 
with  a  26  modifier.  Begiiming  in  January 
1992.  we  will  no  longer  make  payment 
for  code  93015  with  a  26  modifier  or  for 
any  other  code  that  has  a  separate 
interpretation-only  code. 

Code  93201.  phonocardiogram.  reads 
as  follows:  "phonocardiogram  with  ecg 
lead:  with  supervision  during  recording, 
with  interpretation  and  report".  We 
beheve  this  code  is  clear  and  have 
valued  the  service  to  include  the 
supervision  that  takes  place  during  the 
recording.  It  may  be  necessary  to  delete, 
revise,  or  add  new  CPT  codes  for  other 
cardiovascular  diagnostic  tests  that 
currently  are  described  by  multiple 
codes. 

We  have  established  a  value  for 
doppler  color  flow  velocity  mapping, 
code  93325,  based  on  historical  charges. 
This  code  represents  a  technical  service 
only.  The  physician  work  involved  in 


interpreting  color  flow  velocity  mapping 
is  included  in  pajrment  for  the  basic 
echocardiographic  procedure,  which  is 
hsted  separately  in  addition  to  this  code. 

Cardiac  catheterization.  The  cardiac 
catheterization  codes  in  the  series  93501 
through  93529  include  the  introduction, 
positioning  and  re-positioning  of 
catheters,  the  recording  of  intra-cardiac 
and  intra-vascular  pressures,  the 
obtaining  of  blood  samples  for 
measurement  of  blood  gases  and  cardiac 
output.  These  codes  do  not  include 
angiography.  The  introductory  note  to 
this  particular  section  of  codes  in  the 
CPT  states  that  cardiac  catheterization 
includes  final  evaluation  and  report. 
This  should  not  be  interpreted  to  mean 
that  codes  93501  through  93529  include 
the  interpretation  of  angiographic  films 
associated  with  cardiac  catheterization 
procedures,  because  cardiac 
catheterization  codes  involving 
angiography  are  in  a  separate  section  to 
which  these  notes  do  not  apply.  For  the 
cardiac  catheterization  codes  in  the 
series  93546  through  93553.  we  interpret 
the  codes  to  include  the  introduction  of 
a  catheter,  placement  or  re-positioning, 
and  injection  of  the  contrast  media  or 
dye.  We  believe  the  work  RVUs  we 
received  from  Harvard  included  the 
work  of  interpreting  the  films. 

To  avoid  duplicate  payments,  we  have 
adjusted  the  values  for  the  cardiac 
catheterization  codes  to  remove  the 
values  for  angiographic  interpretation. 
We  would  expect,  however,  that  when  a 
cardiologist  performs  a  cardiac 
catheterization  and  also  provides  the 
interpretation  of  that  procedure,  he  or 
she  would  report  the  services  using  the 
cardiac  catheterization  codes  and  the 
radiology  supervision  and  interpretation 
(S&I)  codes.  In  those  areas  where  the 
cardiologist  performs  the  cardiac 
catheterization  and  the  radiologist 
performs  the  interpretation,  the 
cardiologist  would  use  the  cardiac 
catheterization  code  only  and  the 
radiologist  would  use  the  radiology 
interpretation  code  only.  In  addition  to 
changes  in  values  that  were  made  to  be 
consistent  with  this  standard  poUcy.  we 
also  adjusted  values  for  the  codes  in  the 
series  93546  through  93553  to  make  them 
consistent  with  the  values  that  are 
associated  with  the  component  parts  of 
these  procedures.  For  example,  code 
93547.  combined  left  heart 
catheterization  and  selective  coronary 
angiography  and  selective  left 
ventricular  angiography,  is  a  code  that  is 
used  when  procedure  93510  is  combined 
with  procedures  93543  and  93545.  The 
values  presented  in  the  proposed  rule, 
which  were  inconsistent  with  the 
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additive  nature  of  these  combined 
codes,  have  been  revised. 

[Non-Invasive  Vasciilar  Studies — Codes 
93875  Through  93979) 

Comment:  We  received  no  comments 
on  these  specific  codes  since  they  will 
be  new  codes  in  1992. 

Response:  The  work  RVUs  in  this  rule 
were  developed  based  on 
recommendations  from  the  CMDs.  Chir 
payment  policies  regarding  these  codes 
follow: 

•  No  payment  will  be  made  for  the 
use  of  a  simple  hand  held  or  other 
Doppler  device  that  does  not  produce 
hard  copy  output,  or  that  produces  a 
record  that  does  not  permit  analysis  of 
bidirectional  flow  since  this  is 
considered  to  be  part  of  the  physical 
examination  of  the  patient. 

•  All  procedures  are  valued  based  on 
an  assumption  that  the  procedures  are 
bilateral. 

•  If  payment  is  made  for  a  duplex 
scan,  separate  payment  on  the  same  day 
of  service  will  not  be  made  for  non- 
invasive physiologic  tests. 

[Pulmonary — Codes  94010  Through 
94779) 

Comment-  Commenters  stated  that  the 
physician  work  RVU  for  94010  should  be 
twice  the  work  value  for  94060,  because 
94060  represents  the  work  of  interpreting 
two  spirograms  to  determine  whether  or 
not  significant  changes  have  occurred 
and  whether  or  not  evidence  of 
bronchospasm  is  present.  Commenters 
noted  that  the  technical  component 
RVUs  are  doubled,  and  cite  this  as 
evidence  that  the  work  RVUs  should 
also  be  doubled. 

Response:  We  agree  that  there  is  more 
work  in  94060  than  in  94010,  and  we 
have  raised  the  value.  However,  we  did 
n6t  double  the  value  because  we  do  not 
believe  the  pre-  and  post-work  is  also 
doubled  for  94060.  We  also  estabUshed 
a  value  for  94070  [prolonged 
postexposure  evaluation  of 
bronchospasm)  (for  which  we  did  not 
have  a  value  in  the  proposed  rule)  at 
twice  the  value  for  94060. 

[Allergy  and  Clinical  Immimology — 
Codes  95000  Through  95199] 

Comment-  Commenters  stated  that  the 
RVUs  for  CPT  code  95150  [professional 
service  for  the  supervision  and 
preparation  of  antigens  for  allergen 
immunotherapy)  should  be  based  on  a 
payment  per  dose  and  that  this  principle 
should  apply  to  all  the  immunotherapy 
codes.  Commenters  stated  that  the  RVU 
payment  that  equated  to  a  payment  of 
approximately  $19.00  does  not  seem 
consistent  with  a  per  dose  payment  or 
with  a  payment  per  vial,  which  is 


typically  10  doses.  Commenters  also 
stated  that  many  patients  receive 
injections  from  the  primary  care 
physician  rather  than  the  allergist  and 
that  many  allergists  who  give  the 
therapy  bill  for  both  the  cost  of  the 
antigen  (codes  95135  through  95170)  and 
the  professional  service  in  providing  the 
injection  (code  95115  or  95117),  rather 
than  billing  for  the  immunotherapy 
including  the  antigen  [codes  95120 
through  95134).  Commenters  stated  that 
the  different  billing  practices  and 
different  payment  practices  that  exist 
across  the  country  cause  there  to  be  no 
reliable  data  nor  tmiform  practice  upon 
which  to  base  charge  based  RVUs  for 
these  services.  Commenters  suggested 
that  allergy  testing,  and  immunotherapy 
services  be  excluded  from  the  fee 
schedule  for  these  reasons,  and  that 
antigens  be  excluded  from  the  fee 
schedule  because  they  are  covered 
under  section  1861(8)(2)[G),  which  is  not 
included  in  the  law's  definition  of 
"physicians'  service"  for  purposes  of  the 
fee  schedule. 

Response:  We  have  established  new 
initial  RVUs  for  allergy  tests,  and 
payment  will  be  made  on  a  per  test 
basis.  We  will  prepare  instructions  to 
carriers  to  ensure  uniformity  in  billing 
and  payment  for  these  services.  We 
have  not  excluded  allergy  testing 
services  from  the  fee  schedule,  but  we 
agree  with  the  commenters  that  antigens 
are  not  included  in  the  fee  schedule. 
Therefore,  we  have  not  included  codes 
95120  through  95170  in  the  fee  schedule. 

Comment-  Commenters  stated  that 
there  should  be  physician  work  included 
in  the  RVUs  for  allergy  testing  and  that 
the  physician  work  in  the  allergy  test  is 
distinctly  different  from  the  work  in  a 
visit.  They  believe  the  RVUs  shown  for 
practice  expense  and  malpractice 
expense  for  allergy  testing  should  be 
maintained,  but  that  RVUs  should  be 
added  for  physician  work. 

Response:  We  do  not  agree  that  there 
is  physician  work  in  the  performance  of 
allergy  testing.  This  testing  is  generally 
performed  by  staff  under  a  physician's 
supervision.  We  believe  the  RVUs  for 
these  procedures  should  reflect  that  the 
resources  are  practice  expense  and 
malpractice  expense  only.  The  physician 
work  of  taking  the  history,  performing  a 
physical  examination,  deciding  upon  the 
allergens  to  be  tested  based  upon  the 
history  and  the  findings  of  the 
examination,  the  interpretation  of  the 
tests  (as  distinct  from  the  reading  of  the 
tests),  counseling  and  the  prescription  of 
the  course  of  treatment,  if  needed,  are 
all  evaluation  and  management  services 
that  will  be  compensated  as  part  of  the 
visit  or  consultation  for  which  the 
physician  is  paid. 


[Chemotherapy  Administration — Codes 
96400  to  96549] 

Comment-  We  received  numerous 
comments  on  the  issue  of  chemotherapy 
administration.  Most  of  the  comments 
focused  on  our  proposed  payment  policy 
for  drugs  and  our  proposal  to  prohibit 
payment  for  visits  on  a  day  when  a 
patient  received  a  chemotherapy 
injection. 

Response:  The  issue  of  payment  for 
drugs  is  addressed  elsewhere  in  this 
final  rule.  We  have  accepted  the 
argument  that  it  would  not  be 
appropriate  to  apply  our  proposal  to 
prohibit  payment  for  a  visit  on  a  day 
when  a  chemotherapy  injection  is 
administered.  We  agree  that 
chemotherapy  administration  is  a  more 
complex  service  than  other  simple 
injections.  Consequentiy,  visits  may  be 
billed  on  the  same  day  as  chemotherapy 
administration  so  long  as  they  are 
documented  and  separately  identifiable. 

The  values  that  are  presented  in  this 
rule  for  codes  96400  through  96425  are 
based  on  average  allowed  charges 
across  the  country.  We  do  not  believe 
these  codes  include  physician  work, 
since  the  services  are  virtually  always 
performed  by  personnel  imder  the 
supervision  of  a  physician  or  by  hospital 
employees.  Payment  will  not  be  made 
for  these  chemotherapy  administration 
services  in  a  hospital  setting  and  claims 
for  these  codes  with  a  26  modifier  will 
not  be  recognized. 

Separate  payments  will  be  made  for 
each  chemotherapeutic  agent  furnished 
on  the  day  of  chemotherapy 
administration.  These  drugs  are  billed 
through  the  use  of  alpha-numeric 
HCPCS  codes.  If  multiple  drugs  are 
furnished  separately,  only  a  single 
chemotherapy  administration  code 
should  be  used.  Therefore,  only  one 
"push"  technique  code  may  be  reported 
when  multiple  drugs  are  furnished  by 
this  technique.  Likewise,  if 
chemotherapy  administration  for  one 
drug  is  by  infusion  technique  and  for 
another  drug  is  by  push  technique, 
payment  will  be  made  only  for  the 
infusion  technique  code. 

There  are  three  codes  in  the 
chemotherapy  section  that  do  involve 
physician  work.  Those  are  codes  96440, 
96445.  and  96450.  which  describe 
chemotherapy  administration  into  the 
pleural  cavity,  the  peritoneal  cavity,  and 
the  central  nervous  system,  respectively. 
The  final  work  values  for  these  codes 
were  based  on  the  recommendations  of 
our  CMDs  who  interpreted  the  codes  to 
include  the  performance  of 
thoracentesis,  paracentesis,  or  lumbar 
puncture.  That  is,  separate  payment  will 


Federal  Register  /  Vol,  56,  No.  227  /  Monday,  November  25.  1991  /  Rules  and  Regulations      59541 


not  be  made  for  the  performance  of 
these  procedures,  since  the 
chemotherapy  codes  themselves  are 
valued  to  include  the  services. 

(Anesthesiology — Codes  00100  Through 
01999] 

Comment-  One  commenter  expressed 
concern  that  for  anesthesia,  pre-  and 
post-service  work  estimates  were  based 
on  responses  to  only  three  codes  and  do 
not  reflect  the  variation  in  work  for  that 
specialty. 

Response:  Although  payment  for 
anesthesia  services  is  not  directiy  based 
on  the  Harvard  values,  it  is  important  to 
understand  how  the  Harvard  values 
were  derived  since  those  values  were 
used  in  linking  the  ASA  scale  to  the 
other  services  on  the  fee  schedule. 
Anesthesiology  was  studied  in  Phase  I 
of  the  Harvard  study.  Pre-  and  post- 
service  work  estimates  were  derived 
using  a  multi-step  process.  First, 
physicians  were  surveyed  for  estimates 
of  pre-  and  post-service  times  for  the 
three  services  in  question.  Then, 
regression  techniques  were  used  to 
generate  time  estimates  for  the 
remaining  services.  Next,  direct  ratings 
of  work  and  time  for  a  sample  of 
services  from  all  specialties  were  used 
to  generate  pre-  and  post-service 
intensity  for  all  services.  These 
estimates  were  multiplied  by  the  time 
estimates  to  generate  pre-  and  post- 
service  work  estimates.  The  work 
estimates  were  subjected  to  review  by  a 
Technical  Consulting  Group.  They 
believe  the  results  have  face  validity. 
Furthermore,  Harvard  found  them  to  be 
consistent  with  those  of  the  RVU  scale 
developed  by  the  ASA. 

[Subcutaneous  and  Areolar  Tissues — 
Codes  10040  Through  19499] 

Comment-  Numerous  comments  were 
received  regarding  a  wide  number  of 
codes  in  the  dermatology  section  of  the 
CPT.  Some  commenters  objected  to  the 
RVUs  for  excision  of  skin  lesions. 
Specifically,  they  stated  that  the 
physician  work  for  many  CPT  codes  in 
the  range  from  11100  through  18000  is 
undervalued  and  that  these  codes 
should  be  resurveyed  before  the  values 
are  implemented  because  the  impact  of 
using  these  values  would  be  very 
adverse  to  physicians.  Some 
commenters  stated  that  the  work  values 
for  these  procedures  seemed  to  be 
proportional  to  the  size  of  the  lesion  and 
did  not  pay  sufficient  attention  to  the 
location  of  the  lesion  on  the  body  (for 
example,  face  versus  a  less  visible 
location)  or  to  the  number  of  follow-up 
visits  typically  furnished.  Commenters 
stated  that  the  Harvard  estimates  of  pre- 
and  post-service  work  per  minute  vary 


across  derma tological  procedures  and 
that,  therefore,  the  methods  and  data 
that  were  used  to  calculate  the  proposed 
values  are  uiu'eliable.  Commenters  also 
argued  that  the  estimates  of  post- 
procedure visit  times  were  substantially 
undervalued  and,  therefore,  the 
physician  work  RVUs  are  imderstated. 
Commenters  asked  that  these  services 
be  excluded  from  the  fee  schedule  and 
continue  to  be  paid  on  a  reasonable 
charge,  basis  unless  they  are  resurveyed 
before  the  fee  schedule  is  implemented. 

Response:  Because  so  many  codes 
were  questioned,  our  CMDs  carefully 
reviewed  the  entire  section.  Some 
problems  were  noted  with  the  RVUs  of 
some  codes  on  which  comments  were 
not  submitted.  In  addition,  there  are 
many  codes  in  this  section  of  the  CPT 
which  are  considered  "starred" 
procedures.  We  have  added  pre-  and 
post-work  values  to  these  codes  with  a 
resulting  increase  in  the  RVUs.  A 
discussion  of  the  addition  of  pre-  and 
post-work  values  to  "starred" 
procedures  is  addressed  elsewhere  in 
this  preamble.  To  facilitate  the  reader's 
understanding  of  the  changes  that  have 
taken  place  in  this  section  of  the  CPT, 
our  response  below  will  address  the 
codes  in  order. 

Debridement  The  CMDs  concluded 
that  the  work  values  for  the 
debridement  codes  (11000  through 
11044)  were  significantly  overvalued 
relative  to  the  amount  of  work  that  they 
believe  is  associated  with  these 
services.  Consequently,  the  value  has 
been  reduced. 

Likewise,  the  CMDs  advised  us  that 
the  values  for  the  debridement  of  nails 
(codes  11700  through  11711)  were  too 
high.  We  discussed  this  issue  with  the 
Harvard  study  team,  and  they  agreed 
that  since  these  procedures  are 
predominantly  performed  by  podiatrists 
the  work  estimates  they  obtained  from 
general  surgeons  may  not  be 
appropriate.  Therefore,  Harvard 
withdrew  their  values  and  we  are 
substituting  charge  based  RVUs  for  our 
initial  values. 

Lesion  excision.  We  have  not  changed 
the  work  values  for  the  lesion  excision 
codes,  because  we  believe  these  siugical 
services  are  properly  valued.  The 
Harvard  research  team  acquired  direct 
estimates  of  the  intra-work,  and  the 
immediate  pre-  and  post-work  for  these 
services  during  its  in-depth  review  of 
these  services;  no  imputations  or 
assumptions  were  involved  in  these 
estimates  of  work.  The  standard  errors 
for  these  estimates  were  consistent  with 
the  estimates  for  other  surveyed 
services.  Moreover,  the  estimates  of 
post-service  visit  time  that  were 


furnished  by  commenters  were  the 
results  of  a  consensus  process  which 
has  been  shown  to  result  in  higher 
values  than  a  national  random  survey. 

For  destruction  of  skin  lesions,  a  new 
series  of  codes  have  been  added  to  the 
CPT  for  the  reporting  of  destruction  of 
malignant  lesions.  Values  for  these 
codes  (17250  through  17286)  are  based 
on  Harvard  research,  which  indicates 
that  the  work  of  destroying  malignant 
lesions  is  about  80  percent  of  the  work 
of  excising  malignant  lesions. 

Mohs '  surgery.  Many  comments  were 
received  regarding  a  service  known  as 
Mohs'  micrographic  surgery,  which  is  a 
type  of  surgery  performed  on  skin 
cancers.  It  was  argued  that  the  work 
RVUs  for  these  procedures  should  be 
increased  on  the  basis  that  the  Mohs' 
technique  has  both  surgery  and 
pathology  components.  Our  CMDs 
reviewed  this  issue  and  agreed  that  the 
values  as  presented  in  the  proposed  rule 
were  inconsistent  with  the  amount  of 
work  associated  with  this  service. 
Consequentiy.  we  have  raised  the 
values.  Commenters  also  expressed 
concern  that  many  carriers  do  not 
currentiy  accept  second,  third,  and 
additional  stages  of  this  procedure  as 
separately  billable  services;  that  is, 
providers  are  being  subjected  to  a 
multiple  procedure  rule  that  results  in  a 
reduction  of  payment  when  these 
second,  third,  and  additional  stages  are 
submitted.  We  agree  with  the 
commenters  that  these  codes  should  be 
treated  as  additional  codes  and  not 
subjected  to  multiple  procedure  rules. 
The  values  for  codes  17305, 17306,  and 
17307  have  been  made  the  same.  Finally, 
code  17310,  which  is  described  as 
"Mohs',  more  than  5  specimens,  fixed  or 
fresh  tissue,  any  stage",  should  be 
treated  as  a  single  specimen;  that  is,  if 
more  than  5  specimens  are  necessary  at 
any  stage,  each  additional  specimen 
beyond  5  should  be  separately  paid.  The 
work  RVUs  have  been  established 
according  to  the  above  interpretations. 

[Musculo-Skeletal  System — Codes  20000 
Through  29909] 

Comment-  We  received  some  general 
comments  that  the  values  for  orthopedic 
procedures  may  not  be  accurate  due  to 
the  potential  for  "compression."  No 
specific  codes  were  cited  with  this 
comment.  One  commenter  suggested 
that  the  spinal  instrumentation  codes 
appeared  to  be  overvalued.  Several 
commenters  expressed  concern  that  the 
values  for  treatment  of  closed  fractures 
or  dislocations  without  manipulation 
were  significantly  overvalued  and 
recommended  that  the  payment  for 
these  services  be  based  on  visit  codes 
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only.  Other  cominenters  stated  that 
RVUs  for  certain  podiatric  procedures 
such  as  correction  of  a  bunion  or 
revision  of  hammertoe  are  too  low. 

Response:  Because  of  the  concern 
raised  about  the  possibility  of 
compression  (which  we  interpret  as 
meaning  complex  procedures  may  be 
undervalued  and  less  complex 
procedures  may  be  overvalued),  our 
CNfDs  reviewed  all  of  the  codes  in  this 
section.  In  general,  they  found  that  the 
majority  of  codes  were  properly  valued 
and  no  changes  were  made.  In  a  few 
circumstances,  upward  or  downward 
adjustments  were  made  but  those 
changes  were  relatively  minor.  We  did 
not  change  the  RVUs  for  any  bunion  or 
hammertoe  procedures,  because  our 
CMDs  advised  us  that  the  values  that 
were  given  in  the  Harvard  study  were 
appropriate  relative  to  the  rest  of  the 
scale  and  relative  to  each  other. 

There  were  a  large  number  of  codes  in 
this  section  that  were  new  in  1990  or 
1991  and  for  which  we  did  not  receive 
work  values  from  the  Harvard  study 
team.  The  largest  section  of  these  were 
for  maxillofacial  procedures.  Because 
these  services  are  rarely  performed  on 
Medicare  beneficiaries  and  because  the 
work  may  vary  from  patient  to  patient, 
our  carriers  recommended  and  we 
agreed  that  these  codes  should  be  priced 
by  the  carrier. 

We  reviewed  the  spinal 
instrumentation  codes  (22840  through 
22845]  and  noted  that  the  values  we 
received  from  Harvard  included  pre-, 
post-,  and  follow-up  work.  Because 
these  codes  are  listed  separately  in 
addition  to  the  code  for  fracture 
dislocation  or  arthrodesis  of  the  spine, 
we  do  not  believe  pre-,  post-,  and 
follow-up  work  is  appropriate  for  these 
codes.  Consequently,  these  pre-  and 
post-values  were  removed  which 
resulted  in  a  reduction  in  the  work 
RVUs.  We  believe  this  change  responds 
to  the  observation  of  the  commenter 
who  believes  they  were  overvalued. 

There  are  approximately  50  codes  in 
the  musculoskeletal  system  section  of 
CPT  for  reporting  closed  treatment  of 
fractures  or  dislocations  without 
manipulation.  One  example  is  22310. 
closed  treatment  of  vertebral  body 
fractures,  without  manipulation.  The 
CMDs  agreed  with  the  general  comment 
that  these  codes  for  fractures  appear  to 
be  overvalued  and  that  a  visit  rather 
than  a  surgical  service  was  the  proper 
coding  vehicle.  For  the  present  time, 
however,  we  have  decided  to  continue 
to  treat  these  codes  as  surgical  services, 
rather  than  visits.  We  did,  however, 
review  the  intra-service  work  values 
that  we  received  from  Harvard,  and 
based  on  the  recommendation  of  our 


medical  staff,  we  have  reduced  the 
intra-service  work  portion  to  a  level 
comparable  to  that  for  applying  a  cast  or 
a  splint.  This  change  has  lead  to  a 
reduction  in  the  values  of  these  codes, 
but  not  to  the  levels  suggested  by  the 
commenters. 

(Respiratory  System — Codes  30000 
Through  32999] 

Comment:  Two  commenters  indicated 
that  emergency  tracheostomy  (31603  and 
31605)  should  have  a  higher  RVU  than 
planned  tracheostomy  (31600  and  31601) 
and  that  RVUs  for  procedures  in  this 
family  had  inappropriate  relationships. 
With  the  exception  of  these  codes,  we 
received  relatively  few  conunents  on  the 
values  in  this  section,  other  than 
procediu'es  whose  values  were 
questioned  as  a  result  of  a  study 
performed  on  behalf  of  the  Society  of 
Thoracic  Surgeons  and  a  number  of 
vascular  surgical  specialty  societies. 

Response:  We  agree  that  the  values 
for  tracheostomies  shown  in  the 
proposed  rule  had  an  inappropriate 
relationship.  The  RVUs  shown  in  this 
rule,  however,  have  been  lowered  for 
the  emergency  procedures  because  we 
removed  post-work  values  after  we 
decided  not  to  subject  these  procedures 
to  a  global  period.  Follow-up  visits 
during  the  post-operative  period  for 
emergency  tracheostomies  may  be  billed 
separately.  For  planned  tracheostomies, 
we  have  retained  post-work  values 
because  these  procedures  will  be 
subject  to  a  90-day  global  period  and 
follow-up  visits  will  not  be  paid 
separately.  Our  CMDs  carefully 
reviewed  the  remaining  codes  in  this 
section  and  found  most  values  to  be 
appropriate.  If  changes  were  made,  they 
were  usually  made  to  major  thoracic 
procedures.  Recommendations  for 
changes  were  based  on  the  comparison 
of  the  work  associated  with  a  given 
procedure  to  the  baseline  procedure  of 
32100,  thoracotomy,  major;  with 
exploration  and  biopsy.  For  example, 
the  value  for  code  32500,  "wedge 
resection  of  lung,  single  or  multiple", 
was  considered  to  be  more  work  than  a 
thoracotomy  and  the  value  was  raised 
accordingly.  On  the  other  hand,  the 
CMDs  believe  code  31585,  "treatment  of 
closed  laryngeal  fracture  without 
manipulation"  involves  less  than  half 
the  work  of  a  major  thoracotomy,  even 
though  the  Harvard  value  was  3  times 
that  of  the  major  thoracotomy.  We 
believe  this  may  have  occurred  because 
of  the  low  frequency  with  which  this 
service  is  furnished.  Nonetheless, 
because  of  the  discrepancy,  the  value 
has  been  lowered  for  this  Hnal  rule. 

The  CMDs  expressed  some  concern 
that  the  endoscopic  sinus  procedures,  as 


well  as  the  open  sinus  procedures, 
appear  to  be  overvalued  relative  to 
other  services  on  the  fee  schedule.  We 
believe  this  is  an  area  where  further 
review  will  be  necessary  during  the 
transition. 

(Cardiovascular  System — Codes  33010 
Through  37799] 

Comment:  Commenters  objected  to 
the  physician  work  RVUs  for  virtually 
all  cardio-thoracic  surgery  services  as 
being  improper.  Commenters  stated  that 
the  proposed  rule  values  for  these 
services  have  been  severely  compressed 
and  truncated  by  the  overvaluation  of 
relatively  minor  procedures  in 
conjunction  with  the  systematic  under 
valuation  of  many  intermediate  and 
most  major  operations.  Commenters 
presented  examples  of  cases  in  which 
the  values  for  these  services  lacked  face 
validity  (for  example,  a  4-graft  bypass 
procedure  was  valued  less  than  a  3-graft 
procedure).  They  also  presented  an 
independently  performed  study,  which 
concluded  that  the  majority  of  the  codes 
considered  by  the  studies  have  work 
RVUs  that  are  discordant  by  a  factor  of 
15  percent  or  more.  Conmienters  asked 
that  we  either  revise  the  scale  to  correct 
the  problems  the  study  identified,  or  if 
that  is  not  possible,  adopt  the  values 
from  the  independent  study  for  these 
services. 

This  section  of  CPT  also  includes  a 
number  of  vascular  injection  procedures 
that  are  frequently  performed  by 
interventional  radiologists.  We  received 
a  study  from  the  Society  of 
Cardiovascular  and  Interventional 
Radiology  (SCVIR)  that  addressed  many 
of  the  codes  in  this  section.  Other 
commenters  objected  to  the  RVUs  for 
physician  work  in  placing  single  and 
dual  chamber  pacemakers.  They  stated 
that  placement  of  a  dual  chamber 
pacemaker  is  a  much  more  complicated 
procedure  than  the  placement  of  a  single 
chamber  pacemaker  and  the  lack  of 
adequate  payment  would  result  in  many 
physicians  selecting  the  simpler 
procedure  and  spending  less  time  in  the 
operating  room,  causing  the  quality  of 
patient  care  to  suffer. 

Response:  The  CMDs  reviewed 
virtually  every  code  in  this  section. 
Many  of  the  changes  that  they 
recommended  did  not  involve  significant 
changes  in  work  values,  but  rather 
involved  a  re-ordering  of  the  relative 
work  of  procedures  within  a  given 
family.  The  CMDs  also  recommended 
that  more  consistent  rules  determine  the 
RVUs  for  vascular  procedures  that 
involve  grafts  of  one  type  or  another. 
Consequently,  in  many  areas,  a  fixed 
amount  has  been  added  to  the  base 
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procedure  to  accoimt  for  the  additional 
work  involved  with  a  graft.  To  give  the 
reader  an  understanding  of  the  changes 
that  were  made  based  on  the 
recommendations  of  the  CMDs,  the 
following  examples,  which  were  also 
cited  as  examples  of  problems  by 
commenters,  will  serve  to  illustrate  the 
changes  that  have  taken  place  in  this 
section. 

Commenters  noted  that  the  proposed 
rule  work  value  for  carotid 
endarterectomy  (code  35301)  was  less 
than  twice  that  for  simple  carotid 
exploration  or  ligation  despite  the  fact 
that  an  endarterectomy  requires  arterial 
control,  formal  endarterectomy,  and 
precise  closure  that  often  necessitates 
the  application  of  a  patch.  The  CMDs 
agreed  and  raised  the  value  of  35301. 

Commenters  noted  that  the  work 
values  in  the  proposed  rule  for  in  situ 
vein  grafts  were  less  than  the  work  for 
prosdietic  grafts.  It  was  argued  that  the 
preparation  of  either  reversed  or  in  situ 
vein  grafts  requires  considerably  more 
intra-operative  work  than  is  the  case 
with  prosthetics,  and  that  complications 
related  to  the  counter-incisions  used  to 
harvest  them  may  in  certain  patients 
require  additional  work  during  the  post- 
operative period.  The  CMDs  agreed  with 
this  point  and  have  made  revisions  to 
the  work  values  of  the  prosthetic, 
reversed,  and  in  situ  vein  graft  codes  in 
this  section. 

Commenters  noted  that  the  four  codes 
describing  the  surgical  treatment  of 
portal  hypertension  appear  to  be 
signiflcantly  undervalued  in  light  of  the 
fact  that  there  is  substantial  work  during 
the  entire  peri-operative  period,  and 
patients  who  require  portal 
decompressive  operations  often  present 
with  massive  hemorrhage  associated 
with  impending  liver  failure  and 
metabolic  encephalopathy.  The  CMDs 
reviewed  these  four  codes  (37160,  37180, 
37181,  and  37145)  and  recommended  a 
substantial  increase  in  the  work  values. 

Several  commenters  noted  that  there 
were  some  values  in  the  proposed  rule 
that  appeared  to  be  over  rather  than 
undervalued.  For  example,  the  work 
RVUs  for  the  insertion  of  a  temporary 
transvenous  pacemaker  catheter  (code 
33210)  was  cited  as  being  too  high.  The 
CMDs  reviewed  the  values  and  agreed 
with  this  fmding.  The  work  value  has 
been  reduced  in  this  fmal  rule. 

Several  commenters  noted  that  there 
was  little  difference  in  the  proposed 
work  RVUs  for  the  repair  of  an  aneurism 
of  the  aorta  performed  electively 
compared  to  repair  of  a  ruptured 
aneurysm,  which  is  performed  on  an 
emergency  basis.  The  CMDs  reviewed 
this  issue  and  agreed  that  there  is 
considerably  more  work  in  the 


treatment  of  a  ruptured  aortic  aneurysm 
and  consequently  the  Hnal  value  has 
been  increased. 

For  transluminal  angioplasty,  we 
received  conflicting  recommendations 
from  the  two  studies  that  were 
submitted  on  this  procedure. 
Consequently,  we  met  with  a  small 
group  of  vascular  surgeons  and 
interventional  radiologists  and  one  of 
our  CMDs  to  review  these  codes.  Based 
on  our  consultations,  we  determined 
that  the  work  values  for  open 
procedures  and  the  work  values  for 
percutaneous  procedures,  which  are 
new  codes  in  CPT  1992,  should  be  the 
same.  We  also  concluded  that  the 
ranking  of  work  from  least  to  most 
should  be  as  follows:  Venous  and  iliac; 
aortic;  femoral-popliteal; 
brachiocephalic;  and,  renal  or  visceral. 
We  then  established  values  for  these 
procedures  based  on  comments  received 
that  suggested  the  work  for  a  renal 
transluminal  angioplasty  would  be 
slightly  more  than  that  for  a  coronary 
angioplasty.  Having  set  that  value,  we 
then  set  values  for  the  other  codes 
based  on  the  same  relationship  as  was 
determined  by  the  special  study 
conducted  by  SCVIR.  The  work  values 
for  these  procedures  do  not  incluae 
follow-up  work  and  they  are  assigned 
zero  follow-up  days.  This  is  an  interim 
arrangement;  we  expect  to  develop 
global  RVUs  for  both  families  of 
procedures.  The  work  values  also  do  not 
include  the  work  of  any  separate 
diagnostic  angiogram  that  is  performed 
on  the  same  day  as  the  procedure. 
However,  they  do  include  the  work  of 
any  angiographic  services  directly 
related  to  the  angioplasty  itself. 

We  also  received  comments  on  the 
vascular  injection  procedures  (codes 
36000  through  36248).  The  reporting  of, 
and  payment  for,  these  services  will  be 
changed  considerably  in  1992,  as  a 
result  of  coding  changes  that  have  taken 
place  related  to  these  and  other 
interventional  radiology  procedures. 
Specifically,  codes  in  the  radiology 
section  of  the  CPT,  which  were 
previously  used  to  report  "complete 
procedures",  have  been  deleted. 
Consequently,  a  radiologist  must  report 
performance  of  these  procedures  using  a 
code  from  the  radiology  section  for  S&I 
and  a  code  or  codes  from  the  surgery 
section  to  report  the  actual  performance 
of  the  procedure.  We  are  working  with 
the  ACR,  SCVIR,  and  the  CPT  staff  to 
develop  educational  materials  for  use  by 
physicians  and  our  carriers  regarding 
the  proper  reporting  of  services.  The 
issue  is  complex  and  will  not  be  fully 
addressed  in  this  fmal  rule,  other  than  to 
note  that  the  values  that  appear  in  this 
ftnal  rule  have  been  developed  to  be 


consistent  with  the  basic  coding 
guidelines. 

For  pacemaker  procedures,  we 
reviewed  the  proposed  values  as  well  as 
the  recommended  values  that  were 
submitted  with  the  study  performed  for 
the  Society  of  Thoracic  Surgeons.  That 
study  suggested  that  the  pacemaker 
procedures  were  overvalued,  which  is 
contrary  to  other  comments  we 
received.  We  decided  not  to  change  the 
values  at  this  time  other  than  to  increase 
the  value  for  code  33207  based  on  a 
revised  work  value  received  from 
Harvard  after  publication  of  the 
proposed  rule. 

(Hemic  and  Lymphatic  Systems — Codes 
38100  Through  38999] 

Comment  We  received  a  few 
comments  on  the  codes  in  this  section 
regarding  RVUs.  Our  CMDs  reviewed 
the  codes  for  consistency  with  the  rest 
of  the  fee  schedule  and  identified 
several  instances  where  the  values  seem 
to  be  out  of  line.  For  example,  a  suture 
of  the  thoracic  duct  by  thoracic 
approach  was  yalued  below  that  of  a 
thoracotomy  in  the  proposed  rule.  The 
CMDs  believe  this  service  was  slightly 
more  complex  than  a  thoracotomy  and 
recommended  that  the  value  be 
increased. 

Response:  For  the  two  bone  marrow 
transplantation  codes.  38240  and  38241, 
we  have  accepted  the  Harvard  values. 
We  interpret  these  codes  as 
representing  the  work  performed  in  the 
hospital  on  the  day  when  the  bone 
marrow  transplantation  actually  occurs. 
That  is,  it  is  a  1-day  code  only.  It  should 
not  be  viewed  as  a  global  service.  On  a 
day  when  this  code  is  reported, 
however,  payment  for  a  visit  will  not  be 
made  because  visit  services  are 
included  in  the  RVU. 

(Digestive  System — Codes  40490  through 
49999] 

Comment:  We  received  numerous 
comments  on  the  codes  in  this  section 
that  describe  primarily  general  surgical 
procedures  as  well  as  gastrointestinal 
endoscopic  procedures. 

Response:  The  CMDs  reviewed  the 
codes  in  this  section  to  assure  that  the 
values  are  consistent  with  the  rest  of  the 
fee  schedule  and  to  identify  and  correct 
any  potential  rank  order  anomahes.  The 
following  discussion  provides  examples 
of  the  types  of  changes  that  were  made 
based  on  the  recommendations  of  the 
CMDs. 

It  was  noted  that  the  values  for 
procedures  that  involved  radical  neck 
dissection  varied  considerably 
depending  on  the  type  of  primary 
procedure  that  was  performed.  The 
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CMDs  recommended  and  we  agreed  that 
there  should  be  a  fixed  amount  for  the 
performance  of  a  radical  neck  dissection 
regardless  of  the  primary  procedure  that 
is  performed. 

The  excision  of  a  lesion  of  the 
esophagus  by  thoracic  approach  (code 
43101]  was  increased  in  value  to  be 
consistent  with  the  values  in  the  fee 
schedule  for  other  procedures  involving 
a  thoracotomy. 

The  values  for  hemigastrectomy 
procedures  43630  and  43638  were 
increased  in  value,  because  they  were 
viewed  to  be  undervalued  relative  to  the 
complexity  of  the  procedure. 

The  codes  in  the  digestive  section  for 
which  we  received  the  largest  number  of 
comments  were  those  describing 
endoscopic  procedures.  Concerns  were 
raised  that  the  more  complex 
procedures  such  as  colonoscopy  and 
endoscopic  retrograde 
cholangiopancreatography  (ERCP)  were 
undervalued  and  that  the  relationship  of 
comparable  procedures  in  different 
families  of  endoscopic  procedures 
should  be  consistent.  For  example,  the 
performance  of  a  biopsy  should  have  a 
more  fixed  value  across  families  of 
endoscopic  procedures.  We  reviewed 
with  the  CMDs  the  information  we 
received  in  response  to  the  proposed 
rule  and,  based  on  their 
recommendations,  have  revalued  the 
endoscopic  procedures  as  follows.  First, 
a  hierarchy  of  work  was  established 
&om  the  least  difficult  endoscopic 
procedure  to  the  most  difficult 
endoscopic  procedure.  The  order 
follows:  anoscopy: 

proctosigmoidoscopy:  flexible  fiberoptic 
sigmoidoscopy;  esophagoscopy;  upper 
gastrointestinal  endoscopy;  small  bowel 
endoscopy:  colonoscopy:  and,  ERCP. 
Having  established  this  hierarchy,  the 
CMDs  selected  the  Harvard  value  for  a 
diagnostic  upper  gastrointestinal 
endoscopy  as  the  baseline  procedure. 
The  other  endoscopic  procedures  were 
valued  relative  to  this  service.  Next,  the 
CMDs  established  values  for  additional 
services  that  are  performed  across  these 
families.  For  biopsies,  we  have  added  a 
fixed  amount  of  0.32  RVUs  to  the  base 
procedure.  For  the  removal  of  a  foreign 
body,  we  added  1.07  RVUs.  For  the 
removal  of  a  polyp,  we  added  1.07 
RVUs.  For  the  ablation  of  a  tiunor  or 
mucosal  lesion,  or  the  control  of 
hemorrhage.  2.14  RVUs  were  added  to 
esophagoscopy  and  upper 
gastrointestinal  endoscopy,  and  1.6 
RVUs  were  added  for  the  lower  bowel 
procedures  (proctosigmoidoscopy, 
sigmoidoscopy,  and  colonoscopy).  We 
believe  these  changes  are  consistent 
with  the  comments  we  received  in  that 


the  values  for  the  more  complex 
procedures  of  colonoscopy  and  ERCP 
have  been  increased. 

On  a  related  issue,  we  received 
conounents  that  the  percutaneous  biliary 
endoscopic  procedures  (codes  47552 
through  47555)  were  undervalued 
relative  to  ERCP.  The  CMDs  advised  us 
that  those  comments  are  correct  and, 
given  the  increase,  which  we  described 
above  for  ERCP,  the  increase  in  values 
for  the  percutaneous  biliary  endoscopies 
is  considerable. 

[Urinary  System  and  Male  Genital 
System— Codes  50010  Through  55899] 

Comment:  We  received  relatively  few 
comments  from  urologists  or  urological 
associations  on  specific  work  value 
issues.  One  commenter  stated  that  it 
was  clinically  unreasonable  to  have  a 
higher  RVU  for  prostatectomy  with 
complete  dissection  (55845)  than  for  a 
prostatectomy  with  limited  node 
dissection  (55842).  One  commenter 
stated  that  renal  homotransplantation 
with  recipient  nephrectomy  (50365)  was 
incorrectly  valued  lower  than  renal 
homotransplantation  without  recipient 
nephrectomy  (50360)  and  that  both 
procedures  were  valued  too  low 
compared  to  donor  nephrectomy  (50300 
and  50320).  We  did  receive,  however, 
comments  from  other  physicians  and 
associations  who  expressed  concern 
that  the  work  values  of  selected 
procedures  in  their  specialty  are 
undervalued  relative  to  comparable 
urological  procedures.  For  example, 
code  51597,  which  is  used  to  report  the 
removal  of  pelvic  structures  in  a  male, 
had  a  work  value  in  the  proposed  rule 
that  was  greater  than  50  percent  higher 
than  a  comparable  procedure  in 
gynecology  (code  58240).  which  is  used 
to  report  the  removal  of  pelvic  structures 
in  a  female. 

Response:  The  CMDs  agreed  with  the 
comment  regarding  the  prostatectomy 
procedures  and  we  have  revised  the 
values  to  give  a  higher  value  to  a 
complete  dissection  than  a  limited 
dissection. 

The  donor  nephrectomy  codes  were 
listed  in  the  proposed  rule  inadvertently. 
These  procedures  are  not  on  the  fee 
schedule.  Payment  for  these  services  is 
made  under  Part  A  as  organ  acquisition 
costs.  The  CMDs,  however,  agreed  that 
renal  homotransplantation  with 
recipient  nephrectomy  (50365)  should  be 
valued  higher  than  renal 
homotransplantation  without  recipient 
nephrectomy  (50360).  The  RVUs  in  this 
rule  have  been  revised  accordingly. 

The  CMDs  agreed  with  the 
assessment  of  some  commenters  that 
the  work  values  in  urology  appear  to  be 
overvalued  relative  to  other  services  on 


the  fee  schedule.  We  are  unable  to 
resolve  the  issue  of  whether  the 
urological  scale  is  out  of  line  with  other 
services  on  the  fee  schedule  in  time  for 
this  final  rule.  We  plan  to  refine  these 
values  during  the  transition,  and  we 
would  appreciate  comments  concerning 
these  issues  from  interested  clinicians 
and  specialty  societies. 

While  we  did  not  undertake  a 
systematic  and  complete  review  of  the 
RVUs  for  urological  procedures,  the 
CMDs  did  identify  a  relatively  small 
number  of  procedures  for  which  they 
reconunended  changes  in  values  for  this 
final  rule.  For  example,  a  cystectomy 
with  continent  diversion,  code  51596, 
had  a  value  in  the  proposed  rule  that 
was  higher  than  that  for  liver  transplant. 
The  value  for  this  procedure,  which  is 
recognized  as  complex,  has  nonetheless 
been  reduced  because  it  appears  to  be 
out  of  line  with  other  services  on  the  fee 
schedule.  Not  all  of  the  changes 
recommended  by  the  CMDs,  however, 
restilted  in  a  lowering  of  values.  For 
example,  cystourethroscopy,  code  52000, 
was  increased  in  value  to  be  consistent 
with  other  endoscopic  procedures. 
Finally,  adjustments  to  a  series  of  codes 
in  the  transurethral  surgery  section, 
52204  through  52338,  were  made  by 
removing  the  RVUS  for  follow-up  office 
visits  that  had  been  built  into  the  values 
for  these  procedures.  This  reduction  was 
made  so  that  the  values  for  these  codes 
would  be  consistent  with  other 
endoscopic  procedures  on  the  list  whose 
values  do  not  include  follow-up  office 
visits. 

[Female  Genital  System  and  Maternity 
Care  and  Delivery — Codes  56000 
Through  59899] 

Comment:  We  received  numerous 
comments  from  gynecologic  oncologists 
who  expressed  concern  that  the  work 
values  for  complex  cancer  surgery 
appeared  to  be  undervalued.  We  also 
received  comments  from  obstetricians 
objecting  to  the  proposed  values  for 
maternity  care  services  that  they  believe 
are  so  undervalued  that  access  to  care 
would  be  affected  if  they  were  retained 
in  the  final  rule. 

Response:  We  reviewed  the  work 
values  for  the  codes  in  this  section  with 
the  CMDs  who  agreed  that  the  values 
for  selected  gynecologic  procedures 
were  undervalued  relative  to  other 
services  on  the  fee  schedule.  For 
example,  the  codes  for  hysterectomy  in 
the  range  58150  through  58285  were  all 
increased  in  value. 

For  the  maternity  care  services,  in 
particular,  codes  59400  and  59510,  the 
CMDs  accepted  the  argimient  that  the 
values  for  these  codes  should  reflect  the 
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full  work  required  by  the  multiple  visits 
that  must  take  place  during  the  prenatal 
period.  Consequently,  we  have 
increased  the  values  in  this  final  rule  for 
these  services. 

[Nervous  System — Codes  61000  Through 
64999] 

Comment:  We  received  comments 
from  individual  neurosurgeons  and 
specialty  societies  expressing  concern 
about  the  possibility  of  "compression", 
which  they  believe  may  have  caused 
complex  neurosurgical  procedures  to  be 
undervalued  in  a  systematic  way. 

Response:  We  reviewed  the 
neurosurgical  procedures  with  the 
CMDs  who  noted  that  there  are  a 
number  of  codes  in  the  neurosurgical 
section  that  describe  procedures  that 
are  infrequently  performed,  but  that  are 
highly  complex.  There  are  procedure 
codes  in  this  section  whose  work  values 
exceed  those  of  all  other  services  on  the 
fee  schedule.  However,  there  are  other 
services  that  are  comparable  to  those 
that  are  valued  very  high,  yet  their 
values  are  in  some  cases  30  to  40 
percent  lower.  We  intend  to  further 
consider  in  the  coming  year  whether  the 
values  for  the  most  complex 
neurosurgical  procedures  are  correct. 
For  those  codes  with  work  RVUs  of  42 
and  higher,  we  have  decided  to  have 
payment  made  on  a  "by  report"  basis, 
because  we  are  concerned  that  the 
values  that  have  been  established  for 
these  services  may  not  be  correct.  We 
intend  to  have  our  carrier  medical  staff 
make  individual  payment 
determinations  and  collect  and  forward 
to  us  for  our  review  the  claims  they 
receive  for  these  services.  We  will  use 
this  information,  along  with  advice  we 
receive  from  the  CMDs,  individual 
physicians,  and  affected  specialty 
societies,  in  developing  final  values  for 
these  codes. 

The  work  of  the  CMDs  in  the 
neurosurgical  section  was  devoted 
primarily  to  providing  recommended 
values  for  codes  that  were  not  surveyed 
by  Harvard.  Other  changes  in  this  final 
rule  from  the  values  published  in  the 
proposed  rule  were  made  following  the 
addition  of  pre-  and  post-work  to  a  large 
number  of  "starred"  procedures  in  this 
section. 

[Eye  and  Ocular  Adnexa — Codes  65091 
Through  68899] 

Comment:  We  received  numerous 
comments  from  ophthalmologists  and 
their  specialty  socie'ies  regarding  the 
physician  fee  schedule.  In  general, 
conunents  on  the  work  values  were 
limited  to  their  concern  about  "starred" 
procedures  and  retinal  and  oculoplastic 
surgery.  Some  commenters  have 


questioned  why  there  were  some 
ophthalmology  codes  omitted  from  the 
proposed  rule,  and  suggested  that  their 
absence  could  influence  other  values. 
Some  commenters  asked  that  the  special 
ophthalmology  visit  codes  be 
eliminated,  but  that  we  create  a  code  for 
refraction  since  refraction  is  not  covered 
by  Medicare.  We  also  received  a 
comment  that  the  values  for  similar 
forms  of  cataract  surgery  appeared  to  be 
separated  by  too  large  a  range  of  values. 
Although  we  did  not  receive  extensive 
comments  on  the  work  values  of  specific 
ophthalmology  procedure  codes  from 
ophthalmologists  themselves,  we  did 
receive  numerous  comments  from  other 
specialties  who  expressed  concern  that, 
relative  to  their  work,  the 
ophthalmology  services  seemed  to  be 
overvalued. 

Response:  We  have  increased  the 
values  for  "starred"  procedures  in  the 
ophthalmology  section  by  adding  pre- 
and  post-work  to  selected  codes.  This 
issue  is  addressed  in  more  detail 
elsewhere  in  this  preamble.  In  response 
to  the  concerns  of  non-ophthalmologists 
that  the  values  of  cataract  procedures 
appear  to  be  overvalued  relative  to  the 
procedures  they  perform,  the  CMDs 
undertook  a  systematic  review  of  these 
procedures.  They  began  this  review  by 
first  determining  the  location  of  cataract 
procedures  on  the  common  scale.  The 
following  is  a  listing  of  codes  to  which 
they  referred  and  their  values.  These 
values  are  on  the  Harvard  scale,  rather 
than  on  the  fee  schedule  scale. 
However,  the  numbers  are  being 
presented  here  simply  to  illustrate  the 
relationship  of  cataract  procedures  to 
other  procedures  on  the  fee  schedule. 
Code  19162,  mastectomy,  has  a  Harvard 
value  of  985.  Code  32100,  thoracotomy, 
has  a  value  of  1,000.  Code  47600, 
cholecystectomy,  has  a  value  of  917. 
Code  61750,  stereotactic  biopsy  of  an 
intra-cranial  lesion,  has  a  value  of  995. 
Code  66984,  extra-capsular  cataract 
removal  with  intra  ocular  lens,  has  a 
value  of  1,019.  Based  on  their  clinical 
experience,  the  CMDs  suggested  that  the 
cataract  procedures  were  overvalued. 

To  determine  why  the  cataracts  might 
be  overvalued,  they  did  a  more  detailed 
analysis  of  the  components  of  work:  pre- 
service  work,  intra-service  work,  and 
post-service  work.  In  the  Harvard  study, 
intra-service  work  is  a  fimction  of  time 
and  intensity.  The  intra-service  time  for 
mastectomy  is  111  minutes;  for 
thoracotomy,  93  minutes;  for  stereotactic 
biopsy,  64  minutes:  and  for  extra- 
capsular cataract  extraction.  54  minutes. 
The  CMDs  believe  that  the  time  value 
for  this  cataract  procedure  was  too  high. 
Further  analysis  revealed  that  the 
intensity  for  this  service  may  be 


overestimated.  The  following  are 
intensity  values  for  selected  services 
that  were  surveyed  in  the  Harvard 
study.  Code  33512,  coronary  artery 
bypass  graft,  has  an  intensity  of  7.2. 
Code  61518,  craniectomy,  has  an 
intensity  of  7.5.  Code  66850, 
phacofragmentation  of  a  cataract,  has 
an  intensity  of  13.2.  Code  66984.  extra- 
capsular cataract  extraction  with  intra- 
ocular lens,  has  an  intensity  of  11.9.  The 
evidence  indicated  that  the 
ophthalmology  services  may  be 
systematically  overvalued  because  the 
intensity  values  for  cataract  and  other 
procedures  in  this  section  are  higher 
than  most  other  services  on  the  fee 
schedule.  We  have  not  undertaken, 
however,  at  this  point,  any  systematic 
revision  of  the  ophthalmology  services 
because  we  are  unable  to  resolve  this 
issue  in  time  for  this  final  rule.  We 
believe  further  consideration  of  this 
issue  should  occur  during  the  coming 
year  and  we  welcome  comments 
concerning  these  issues  from  interested 
clinicians  and  specialty  societies. 

While  we  have  not  undertaken  a 
systematic  review  at  this  time,  we  have 
made  minor  revisions  to  the  values  for 
cataract  surgery.  We  noted  that  two 
procedures,  intra-capsular  cataract 
extraction  with  intra-ocular  lens  (66983) 
and  extra-capsular  cataract  extraction 
with  intra-ocular  lens  (66984),  have 
significantly  different  values  in  the 
Harvard  data  for  post-operative  work. 
We  took  an  average  of  the  post- 
operative work  for  both  of  these 
procedures  and  applied  it  to  both  of 
them  in  this  final  rule.  This  resulted  in  a 
reduction  in  value  for  66984  and  a  slight 
increase  in  value  for  66983. 

Regarding  retinal  procedures,  a 
restudy  of  ophthalmology  was  done  by 
Harvard  during  Phase  II  without  HCFA 
funding.  The  report  for  the  retina 
subspecialty  was  completed  at  a  much 
later  date  than  Harvard's  Phase  U  report 
to  us,  which  formed  the  basis  for  the 
proposed  rule  values. 

In  its  more  recent  work,  Harvard 
results  from  this  subspecialty  were 
merged  onto  the  common  scale  by 
linking  it  to  general  ophthalmology, 
which,  in  turn,  had  already  been  linked 
to  the  common  scale.  Although  some 
commenters  argued  that  inclusion  of  the 
retinal  code  values  would  change  the 
place  of  ophthalmology  services  on  the 
common  scale,  we  do  not  believe  the 
omission  of  a  subspecialty  affects  the 
location  of  the  specialty  on  the  common 
scale.  This  is  based  on  two  pieces  of 
evidence.  First,  an  analysis  of  residuals 
for  high  valued  codes  did  not  appear  to 
move  the  specialty  on  the  common 
scale.  Second,  ophthalmology  already 
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has  high  valued  linkages.  We  recently 
received  from  Harvard  the  values  of  the 
retina  study  and  have  incorporated 
those  values  into  this  final  rule. 

Lastly,  the  CPT  has  added  a  new  code 
to  the  1992  CPT  for  reporting  the 
determination  of  a  patient's  refractive 
state.  This  service  is  not  covered  by 
Medicare  and  an  RVl)  is  not  shown  in 
this  final  rule. 

(Auditory  System — Code  68000  Through 
69979] 

Comment  We  received  few  comments 
on  the  services  in  this  section  of  the 
CPT.  One  commenter  stated  that 
removing  a  glomus  tumor  (69552) 
requires  more  pre-operative  evaluation, 
longer  operative  time,  and  greater  risks 
than  the  stapes  drillout  (60661]  and  that 
the  values  should  be  revised.  Other 
commenters  expressed  concern  about 
the  "starred"  procedures. 

Response:  Our  CMDs  reviewed  and 
recommended  an  increased  value  for 
69552.  Also,  revisions  have  been  made 
to  the  values  for  the  "starred" 
procedures  in  this  section.  Those 
changes  are  described  elsewhere.  The 
CMDs  reviewed  this  section  to  be  sure 
there  were  no  inconsistencies  with  other 
values  on  the  fee  schedule.  Very  few 
changes  were  made  and  where  they 
were  made,  they  were  done  primarily  to 
make  the  values  consistent  with 
decisions  that  have  been  made  for  other 
services.  For  example,  69155,  radical 
excision  of  an  external  auditory  canal 
lesion  with  neck  dissection,  was 
reduced  in  value  to  be  consistent  with 
all  other  procedures  for  which  a  neck 
dissection  is  performed.  A  work  value  of 
3.21  has  been  added  to  all  procedures 
involving  neck  dissection,  since  the 
work  of  a  neck  dissection  is  comparable 
regardless  of  the  primary  procedure. 

[Pathology— Codes  80002  Through 
89399] 

Comment-  We  received  numerous 
conunents  questioning  the  RVUs  for 
pathology  services.  Most  of  the 
comments  focused  on  concerns  with  the 
linking  methodology  and  statistical 
analyses  performed  by  the  Harvard 
study  team.  Several  commenters 
expressed  a  belief  that  all  the  physician 
pathology  RVUs  are  underestimated  in 
the  proposed  rule.  Some  pathologists 
commented  that  their  waiting  time 
should  be  included  in  the  calculations  of 
relative  work  values  for  pathology 
services  since  sometimes  waiting  time  is 
included  for  surgeons. 

Response:  As  described  earlier  in  the 
section  on  independent  studies,  we 
forwarded  these  comments  to  the 
Harvard  study  team  for  their  review. 
Based  on  their  comment,  and  our 


concern  that  changes  in  linking 
methodology  at  this  point  in  time  would 
have  signiRcant  implications  for  the 
entire  fee  schedule,  we  have  decided  not 
to  make  an  across-the-board  adjustment 
to  the  pathology  values.  For  selected 
codes,  however,  we  did  receive  a 
recommendation  for  an  increase  in 
values  from  Harvard,  and  we  have 
increased  those  values  in  this  final  rule. 
The  codes  affected  are:  85060,  peripheral 
blood  smear  interpretation;  85097,  bone 
marrow  smear  interpretation;  and, 
88309,  the  Level  VI  surgical  pathology 
code.  The  CMDs  reviewed  the  values  of 
all  the  pathology  services.  An  area  of 
particular  attention  was  the  surgical 
pathology  codes.  No  changes  from  the 
Harvard  values  were  recommended  by 
the  CMDs  who  noted  that  the  codes  will 
be  used  to  report  services  on  a  per 
specimen  basis.  Although  surgeons  may 
have  included  waiting  time  in  their 
measurement  of  work  for  surgical 
services.  Harvard  chose  not  to  explicitly 
include  it  in  the  measurement  of  work 
for  pathology  services  because 
pathologists  can  perform  other  services 
while  waiting  for  specimens.  We  concur 
with  this  policy  and  are  not  adjusting 
pathology  work  estimates  based  on  this 
comment. 

(Transplant  Surgery — Codes  33935, 
33945,  47135,  50360,  and  50365] 

Comment:  Based  upon  the  results  of 
an  independently  funded  study,  a 
number  of  commenters  questioned  the 
relative  work  values  for  a  large  number 
of  CPT  codes  that  are  performed  by 
transplant  surgeons  and  stated  that  the 
"fitness  to  rate"  issue  made  the  validity 
of  the  Harvard  RVUs  questionable. 
Conunenters  also  asked  that  we  value 
the  physician  work  in  organ  acquisition 
(codes  33930,  33940,  47133.  50300.  50320) 
in  the  same  way  that  we  value 
physicians'  work  for  the  transplant, 
rather  than  continuing  to  freeze 
payments  for  this  activity.  They 
indicated  that  they  recognize  that  we 
pay  for  organ  acquisition  through 
payments  to  hospitals.  They  believe, 
however,  physician  work  for  this  service 
should  be  valued  consistent  with  that 
for  other  physician  services.  Other 
commenters  raised  a  face  validity  issue 
regarding  renal  transplant  with  and 
without  nephrectomy  in  that  the  value  of 
the  procedure  for  renal  transplant 
without  nephrectomy  was  higher  than 
the  value  for  renal  transplant  with 
nephrectomy.  These  commenters  also 
indicated  that  under  the  global  fee 
definition  for  surgical  services,  we 
should  include  the  RVUs  for  physician 
work  in  managing  immunosuppressive 
therapy  in  the  RVUs  for  the  transplant. 
They  stated  that  this  work  significantly 


increases  the  total  work  during  the  post 
operative  period  and  is  unique  to 
transplants. 

Response:  As  noted  in  the  discussion 
of  the  special  studies  in  the  previous 
section,  we  are  not  confident  that  the 
values  for  heart  and  liver  transplants 
are  correct.  We,  therefore,  have  decided 
to  have  claims  for  these  services  paid 
for  on  a  "by  report"  basis  because  of  the 
high  level  of  variability  of  these  services 
and  the  low  frequencies  paid  by 
Medicare.  We  believe  payment  for  these 
services  during  the  first  year  of  the  fee 
schedule  is  best  established  on  a  claim- 
by-claim  basis.  We  plan  to  establish 
work  RVUs  in  the  1993  fee  schedule. 

We  have  not  included  any  RVUs  for 
organ  acquisition  codes  in  the  fee 
schedule.  Physician  services  for  organ 
acquisition  are  paid  to  hospitals  as 
permitted  by  section  1861  of  the  Act. 
These  payments  were  excluded  from 
reasonable  charge  payment  and  will 
also  be  excluded  from  the  fee  schedule. 
Costs  for  these  services  are  considered 
to  be  hospital  costs,  and  therefore,  we 
are  not  valuing  the  services  as 
physicians'  services. 

We  have  resolved  the  face  validity 
issue  regarding  renal  transplant  with 
and  without  nephrectomy  by  decreasing 
the  value  for  renal  transplant  without 
nephrectomy  slightly  and  setting  the 
value  for  renal  transplant  with 
nephrectomy  at  a  higher  level. 

We  acknowledge  that  the  physician 
work  in  managing  the  post-operative 
immunosuppressive  therapy  for 
transplant  patients  presents  an  added 
dimension  to  the  post-operative  work 
that  is  not  found  following  other 
surgeries.  In  addition,  we  understand 
that  the  physician  who  performs  the 
surgery  may  or  may  not  manage  the 
patient's  post-operative 
immunosuppressive  therapy  because 
different  medical  centers  and  transplant 
teams  have  different  practices.  The 
values  we  show  in  this  final  rule  for 
renal  transplants  do  not  include  RVUs 
for  managing  immunosuppressive 
therapy.  We  will  pay  separately, 
however,  for  the  visits  furnished  by  a 
physician  for  immunosuppressive 
therapy  following  a  transplant,  whether 
the  therapy  is  managed  by  the  surgeon 
or  another  physician.  As  indicated  in 
our  discussion  of  global  surgical 
payments,  we  have  created  a  modifier  to 
be  used  when  a  physician  bills  for  visits 
that  are  not  included  in  the  global  fee. 
The  global  payment  for  the  surgery, 
however,  will  include  only  RVUs  for  the 
post-operative  surgical  care  and  will  not 
include  any  RVUs  for  post-surgical 
immunosuppression  therapy. 
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(Chiropractic  Manipulation — Code 
A2000] 

Comment-  Commenters  objected  to 
the  RVU  for  chiropractic  manipulation 
because  they  believe  that  the  service 
was  undervalued  relative  to  osteopathic 
manipulation.  They  recommended  that 
the  value  be  increased. 

Response:  The  CMDs  discussed  this 
issue  at  length.  They  recommended  and 
we  agree  that  the  charge  based  RVU 
that  was  shown  in  the  proposed  rule 
should  be  increased.  While  they  did  not 
agree  with  the  commenters  that  this 
service  was  identical  to  osteopathic 
manipulation,  they  did  agree  that  it  was 
sufficiently  comparable  to  warrant  an 
increase  to  a  level  slightly  below  that  of 
a  brief  osteopathic  manipulation, 

(Osteopathic  Manipulation — Codes 
M0702  Through  M0730] 

Comment-  The  comments  we  received 
on  these  services  focused  on  the  fact 
that  we  did  not  show  RVUs  for  all  of  the 
codes  in  the  proposed  rule. 

Response:  The  CMDs  recommended 
RVUs  for  those  codes  that  had  not  been 
surveyed  by  Harvard. 

2.  Unlisted  Procedures.  Local  Codes,  and 
Carrier  Priced  Services 

We  proposed  to  permit  carriers  to 
individually  value  services  billed  for 
unlisted  procedures  for  which  we  did 
not  have  relative  values  from  Harvard, 
after  review  of  pertinent  medical 
information  that  describes  the  services 
furnished. 

Under  the  proposed  rule,  until  a 
national  code  had  been  established,  new 
procedures  for  which  there  is  no 
national  code  would  be  assigned  a  local 
code  and  would  be  paid  under  the  fee 
schedule  using  relative  values 
determined  by  the  carriers. 

We  proposed  to  minimize  the  use  of 
local  codes  by  requiring  that  carriers 
acquire  prior  approval  from  us  for  the 
use  of  local  codes;  by  annually 
reviewing  all  local  codes  to  identify 
those  that  should  be  moved  to  the 
national  coding  system;  and  by 
establishing  national  HCPCS  codes  for 
new  services  deemed  not  appropriate 
for  inclusion  in  the  CPT. 

[Use  of  Local  Codes] 

Comment-  Commenters  believe 
carriers  should  be  able  to  continue  to 
use  local  codes  if  they  choose  and 
should  have  the  autonomy  to  price  them 
individually.  They  object  to  the 
restriction  on  use  of  local  codes  to 
services  with  prior  HCFA  Central  Office 
approval,  because  they  believe  that 
standardization  of  coding  would  reduce 
payment  for  many  services  paid 


previously  under  local  codes  tailored  to 
their  speciflc  services  and  needs. 
Response:  We  do  not  agree  that 
carriers  should  continue  to  have  the 
autonomy  to  set  local  codes  and  prices 
for  services  if  they  choose  not  to  use  the 
physician  fee  schedule.  The  law  requires 
us  to  establish  a  national  fee  schedule 
for  physicians'  services.  While  we 
acknowledge  that  it  is  not  practical  for 
us  to  establish  national  payment 
amounts  for  each  service  that  Medicare 
may  cover,  we  believe  we  are 
responsible  under  the  law  for  carefully 
monitoring  and  limiting  the 
circumstances  in  which  payment  is 
made  for  physicians'  services  under 
local  codes  or  under  carrier  pricing.  This 
is  necessary  so  that  we  can  create 
national  payment  amounts  for  these 
services  as  the  volume  and  the  nature  of 
the  service  warrants  and  to  ensure  that 
the  payment  for  services  is  made  under 
the  fee  schedule  as  required  by  law. 

[Payment  Amounts  for  Local  Codes] 

Comment-  Commenters  stated  that 
while  carriers  should  have  the  latitude 
to  pay  for  procedures  billed  under  local 
codes  and  unlisted  codes,  and  for  new 
procedures,  the  payment  amounts 
should  be  developed  with  input  from 
local  physician  organizations.  When 
RVUs  for  procedures  are  reviewed  at 
the  national  level,  they  should  be 
available  for  public  comment. 

Response:  We  intend  to  closely 
monitor  payments  made  by  carriers  for 
physician  services  for  which  we  have 
not  provided  national  payment  amounts 
in  the  fee  schedule.  We  intend  to  tightly 
control  the  use  of  local  codes  by  carriers 
by  requiring  carriers  to  obtain  prior 
approval  from  HCFA  Central  Office 
before  making  payments  for  new  local 
codes.  We  believe  this  policy  will  both 
minimize  use  of  local  codes  and  give  us 
early  warning  of  new  services  for  which 
we  should  develop  national  codes  and 
payment  amounts.  In  addition,  we  will 
closely  monitor  payments  made  under 
the  unlisted  codes  to  ensure  that  their 
use  is  minimal. 

Carriers  typically  consult  with 
specialists  and  specialty  organizations 
as  needed  to  determine  payments  for 
unlisted  services  and  to  establish 
payments  for  local  codes.  We  expect  the 
payment  amounts  established  by 
carriers  for  these  services  to  be  replaced 
when  service  volume  warrants  it  by 
national  payment  amounts  that  would 
be  subjected  to  comments  as  interim 
values.  In  view  of  the  closeness  with 
which  we  intend  to  control  carrier 
payment  for  local  codes  and  to  monitor 
use  of  unlisted  codes,  we  do  not  believe 
it  is  necessary  to  establish  a  more 
formal  process  at  the  local  level.  This 


requirement  could  unnecessarily  delay 
payment  of  claims  for  these  services. 

3.  RVUs  for  Limited  Licensed 
Practitioner  Services 

Harvard  studies  have  provided  many 
physician  work  RVUs  for  limited 
licensed  practitioner  services  that  are 
the  same  as  those  furnished  by  an  MD 
or  a  DO.  Many  of  the  same  codes  are 
used  by  both  limited  licensed  physicians 
and  MDs  and  DOs.  As  stated  eariier. 
section  1848(c)(e)  of  the  Act  prohibits 
the  Secretary  from  imposing  different 
RVUs  or  a  different  CF  for  a  physician's 
service  based  solely  on  the  specialty  of 
the  physician.  Thus  insofar  as  the 
services  furnished  by  limited  licensed 
practitioners  are  the  same  as  those 
furnished  by  MDs  and  DOs,  we  are 
required  by  law  to  provide  the  same 
payment  amounts  for  those  services.  In 
the  proposed  rule,  we  requested  public 
comments  on  whether  the  services  of 
these  practitioners  are  substantially 
different  from  the  identically  coded 
services  of  MDs  and  DOs. 

[Same  Payments  for  MDs  and  Limited 
Licensed  Practitioners] 

Comment  Some  commenters  believe 
limited  licensed  practitioners  (that  is, 
optometrists,  podiatrists,  chiropractors, 
oral  surgeons,  and  dentists)  should  not 
be  paid  the  same  as  MDs,  because  they 
do  not  furnish  the  same  services  to  their 
patients,  even  when  they  use  the  same 
code  to  bill  for  the  service.  These 
commenters  argued  that  MDs  and  DOs 
have  received  training  and  have  a  range 
of  skills  and  abilities  that  enable  them 
to  diagnose  and  treat  conditions  that 
require  knowledge  of  the 
interrelationship  of  all  body  systems. 
They  stated  that  limited  licensed 
practitioners  are  trained  to  diagnose  and 
tretit  conditions  only  within  a  limited 
scope.  They  stated  that  non-MDs  have 
lower  training  costs,  lower  practice 
expenses,  and  lower  malpractice  costs 
than  MDs.  Other  commenters  stated  that 
limited  licensed  practitioners  should  be 
paid  identically  to  physicians  for  a 
service  billed  under  the  same  code 
because  the  services  are  identical  and 
the  law  prohibits  us  from  having  a 
specialty  differential  under  the  fee 
schedule. 

Response:  Section  I661(r)  of  the  Act 
defines  the  limited  licensed  practitioners 
listed  above  as  physicians  under 
Medicare  for  covered  services  that  are 
within  the  scope  of  their  licenses. 
Section  1848(c)(6)  of  the  Act  prohibits 
fee  schedule  payments  from  varying  by 
physician  specialty.  For  procedure  codes 
that  are  used  by  both  MDs  and  limited 
licensed  practitioners,  we  will  pay  the 
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same  amounts.  We  recognize,  however, 
that  there  are  some  services  that  are 
done  virtually  only  by  the  limited 
licensed  specialties  (for  example, 
chiropractic  manipulation;  HCPCS  code 
A2000).  and  we  have  kept  codes  for 
these  services  and  have  created  RVUs 
for  them.  We  will  consider  different 
payment  levels  for  services  furnished  by 
both  MDs  and  DOs  and  limited  licensed 
practitioners  if  we  are  provided 
convincing  evidence  that  the  services 
are  materially  different  depending  on 
the  type  of  practitioner  furnishing  the 
service.  So  far,  we  have  not  received 
this  evidence. 

4.  Radiology  Services 

a.  Integration  of  existing  radiologist 
fee  schedule  into  the  physician  fee 
schedule.  In  establishing  the  physician 
fee  schedule,  the  language  of  Public  Law 
101-239  acknowledges  that  special  rules 
are  already  in  effect  with  respect  to 
payment  for  radiology  services.  The 
radiologist  fee  schedule  presently 
applies  to  radiology  services  furnished 
by  or  under  the  supervision  of  a 
physician  certified  or  eligible  to  be 
certified  by  the  American  Board  of 
Radiologists  or  by  a  physician  for  whom 
radiology  services  account  for  at  least 
SO  percent  of  the  total  amount  of  charges 
made  under  Medicare  Part  B.  The 
radiologist  fee  schedule  values  are 
based  on  an  RVS  developed  by  the 
ACR.  which  we  have  adopted. 

Section  1848(b)(2)(A)  of  the  Act 
specifies  that  the  relationships  among 
values  established  in  the  existing  fee 
schedule  must  be  preserved,  while 
making  appropriate  modifications  to 
ensiu%  that  RVUs  are  consistent  with 
those  for  other  physician  services.  The 
proposed  rule  set  forth  a  methodology 
for  rescaling  current  RVUs  for  radiology 
services  under  the  statutory 
requirement. 

[Method  for  Integrating  Radiologist  Fee 
Schedule) 

Comment:  Some  commenters  stated 
that  our  methodology  for  integrating  the 
\  radiologist  fee  schedule  into  the 
physician  fee  schedule  was 
inappropriate  because  it  does  not 
account  for  CF  payment  reductions 
already  experienced  by  radiologists 
totaling  18  percent  in  1989. 1990.  and 
1991.  These  commenters  believe  that  the 
radiologist  fee  schedule  RVUs  do  not 
reflect  statutorily  mandated  reductions 
to  the  1989  through  1991  CFs  and  should 
not  be  linked  with  the  RVUs  developed 
by  Harvard.  Rather  these  commenters 
believe  the  1991  radiologist  fee  schedule 
CFs  reflect  the  1989  through  1991 
payment  reductions  and  should  be  used 
to  integrate  the  radiologist  fee  schedule. 


Response:  The  work  RVUs  and  the 
practice  and  malpractice  expense  RVUs 
were  rescaled  using  different 
methodologies.  The  work  RVU  was 
rescaled  based  on  the  relationship 
between  the  work  portion  of  the 
radiologist  fee  schedule  RVU  and  the 
work  RVUs  developed  by  Harvard.  For 
the  work  RVUs,  the  level  of  payment 
(the  CF)  was  not  relevant  to  the 
rescaling.  Rather,  maintaining  the 
relative  relationship  between  radiology 
services  and  placing  the  RVUs  on  the 
Harvard  scale  was  the  essential  task. 
We  believe  this  is  a  valid  methodology 
because  it  recognizes  that  the  RVUs — 
not  the  radiologist  fee  schedule  CFs — 
are  the  basis  for  determining  the 
appropriate  relative  relationship 
between  physician  work  for  different 
services. 

RVUs  from  the  Harvard  study 
indicated  that  the  work  portion  of 
radiologist  fee  schedule  RVUs  was 
significantly  overvalued  relative  to  the 
RVUs  for  other  services,  even  after 
accounting  for  prior  payment  reductions. 
Therefore,  our  methodology  for 
determining  the  work  RVU  on  the 
Harvard  Scale  had  the  effect  of  reducing 
payment  for  radiologist  services. 

With  regard  to  the  practice  expense 
and  malpractice  RVUs,  our  methodology 
is  consistent  with  the  way  we  computed 
these  RVUs  for  other  services.  The 
practice  expense  and  malpractice  RVUs 
are  based  on  1991  average  allowed 
charges  (or  in  the  case  of  radiologist 
services,  the  1991  national  average  CFs) 
as  specified  by  statute.  (For  a  more 
detailed  explanation  of  how  payment 
reductions  affect  the  practice  expense 
and  malpractice  RVUs,  see  the  preamble 
section  on  charge-based  computation  of 
practice  expense  and  malpractice 
RVUs.) 

[Use  of  Weighted  Mean  for  Adjustment] 

Comment:  Some  commenters  believe 
that  the  adjustment  factor  for  integrating 
the  radiologist  fee  schedule  work  RVUs 
should  be  determined  by  using  a 
weighted  mean  for  each  service 
surveyed  by  Harvard.  These 
commenters  also  stated  that  if  we  use 
either  the  mean  or  median  ratio  method 
that  the  median  ratio  method  would  be 
preferable  as  it  would  be  unaffected  by 
outlier  values.  Other  commenters 
supported  our  use  of  the  mean  ratio 
method  because  the  median  ratio 
method  has  the  "defect  of  being 
insensitive  to  how  near  or  far  from  the 
central  tendency  are  the  ratios  not 
exactly  at  the  mean." 

Response:  For  this  final  rule,  we 
rescaled  the  radiology  work  RVUs  using 
an  adjustment  factor  based  on  the  mean 
ratio  method.  We  believe  this 


methodology,  where  each  service  has 
equal  weight  in  determining  the 
adjustment  factor  is  a  fair  way  to 
integrate  the  radiologist  fee  schedule 
relative  values  into  the  overall  RVS 
because  a  weighted  approach  gives 
disproportionate  weight  to  services  with 
high  values  or  high  volume.  We  also 
considered  using  an  adjustment  factor 
based  on  a  median  ratio  method.  We 
believe  this  scaling  method  is  equally 
valid.  Since  one  does  not  seem  clearly 
preferable  to  the  other  and  since  we 
received  comments  supporting  the  use  of 
the  unweighted  mean,  we  decided  to 
retain  that  method  for  this  final  rule. 

[Magnitude  of  Reduction  Required  by 
Public  Law  101-508] 

Comment-  Some  commenters  stated 
that  Public  Law  101-508  and  the 
accompanying  committee  reports 
prescribe  a  cumulative  13  percent 
reduction  in  the  national  average 
radiology  CF  to  eliminate  radiology 
overpricing.  According  to  these 
commenters.  radiology  should  receive 
only  a  4  percent  reduction  under  the 
proposed  rule  methodology,  as  Public 
Law  101-508  abeady  mandated 
reductions  in  radiology  CFs  of  9  percent. 
These  commenters  recommend  an 
alternative  to  our  rescaling 
methodology,  which  consists  of  the 
following  steps: 

•  Reduce  the  1991  national  average 
radiology  CF  of  $12.80  by  13  percent  to 
$11,138: 

•  Divide  $11,136  by  the  physician  fee 
schedule  CF  (proposed  at  $26,873);  and 

•  Multiply  each  radiologist  fee 
schedule  value  by  the  quotient  produced 
by  the  above  step. 

According  to  these  commenters,  the 
above  computations  would  result  in 
RVUs  for  radiology  services  that  are  on 
the  same  scale  as  other  physician 
services  and  would  reduce  payments  for 
radiology  services  by  the  intended  13 
percent  from  the  1990  average. 

Response:  We  do  not  believe  the  law 
specifies  the  magnitude  of  the  payment 
reductions  for  radiologist  services  under 
the  physician  fee  schedule.  Public  Law 
101-508  required  the  Secretary  to 
determine  a  national  average  radiology 
fee  schedule  CF  and  reduce  it  by  13 
percent  with  a  maximum  reduction  of 
9.5  percent  in  any  locality.  The  above 
commenters  believe,  because  the 
maximum  reduction  in  1991  was  9.5 
percent.  Congress  intended  for 
radiologist  services  to  receive  only  an 
additional  4  percent  payment  reduction 
in  1992. 

We  disagree.  There  is  no  indication  in 
that  Congress  prescribed  the  level  of  the 
reduction  as  suggested  by  the 
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commenters.  The  Senate  Finance 
Committee  Report  (136  Cong.  Rec. 
8.15645  (daily  ed.  Oct.  18, 1990])  states 
that  HCFA  and  PPRC  estimated  that 
radiology  services  were  overvalued  by 
15  percent.  The  report  also  states  that 
"this  should  not  be  construed  as  a  Rnal 
Judgement  on  this  issue.  Rather,  it  is  a 
working  assumption,  which  will  be 
adjusted  as  additional  information 
becomes  available  in  the  future."  Since 
the  time  of  this  report,  additional 
information  has  become  available, 
which  reveals  that  the  work  portion  of 
the  radiologist  fee  schedule  remains 
significantly  overvalued.  Furthermore, 
section  1848(b)(2)(A)  requires  the 
Secretary  to  base  the  RVUs  for 
radiologist  services  on  the  current  fee 
schedule  with  appropriate  modifications 
to  assure  that  RVUs  for  radiologist 
services  that  are  similar  or  related  to 
other  physicians'  services  are  consistent 
with  the  RVUs  established  for  those 
similar  or  related  services.  We  believe 
this  language  requires  us  to  maintain  the 
same  relative  relationships  that  exist 
currently  among  radiology  services 
while  establishing  the  appropriate 
relative  relationships  with  other 
physician  services.  As  we  stated  above, 
we  believe  this  requires  us  to  rescale  the 
work,  practice  expense,  and  malpractice 
RVUs  separately. 

We  do  not  believe  the  appropriate 
relative  relationships  for  work,  practice 
expense,  and  malpractice  can  be 
established  by  rescaling  the  entire  RVU 
as  suggested  by  these  commenters.  We 
believe  the  Harvard  study  should  be  the 
basis  for  establishing  consistency 
between  work  RVUs  for  radiology  and 
other  physician  services.  We  believe  our 
methodology  is  consistent  with  the 
requirements  specified  in  section 
1848(b)(2)(A)  of  the  Act. 

(Use  of  Subset  of  Phase  III  Values  to 
Integrate  Radiology] 

Comment:  Some  commenters  objected 
to  the  services  that  we  used  to 
determine  the  rescaling  factor. 
According  to  these  commenters,  the  14 
cross-specialty  links  used  by  Harvard  to 
develop  values  for  the  surveyed 
procedures  are  inadequate.  These 
commenters  propose  that  we  base  the 
adjustment  factor  on  a  set  of  13  services 
for  which  Harvard  "obtained  magnitude 
estimates  from  non-radiology 
specialties." 

Response:  We  are  rejecting  this 
comment,  because  we  do  not  believe  the 
values  for  the  13  services  being 
recommended  by  these  commenters  are 
any  better  than  the  values  that  were 
used  in  the  rescaling  process.  We 
believe  the  cross-linking  process  should 
include  all  of  the  services  valued  by 


Harvard,  rather  than  arbitrarily 
choosing  among  the  different  services 
studied.  For  radiology,  this  would 
include  all  65  services  studied  by 
Harvard.  Finally,  Harvard  reviewed 
these  comments  on  links  for  radiology 
and  Harvard  continues  to  support  its 
original  links. 

b.  General  diagnostic  radiology.  The 
proposed  rule  did  not  contain  any 
specific  proposals  regarding  general 
diagnostic  radiology  apart  from  the 
proposal  on  rescaling  values  and 
integrating  the  radiologist  fee  schedule 
into  the  fee  schedule  for  physicians' 
services.  The  following  is  a  discussion 
of  comments  received  that  are  not 
directly  related  to  any  particular 
subspecialty  of  radiology. 

[Inclusion  of  the  Technical  Component 
of  Radiology  Services] 

Comment'  Several  commenters  noted 
that  the  PPRC  had  asserted  that  the 
technical  component  of  radiology 
services  was  not  supposed  to  be  a  part 
of  physician  payment  reform;  that  is. 
Medicare  program  cuts  that  began  with 
the  radiologist  fee  schedule  in  1989. 

Response;  We  disagree.  Section 
1834(b]  of  the  Act,  which  mandated  the 
radiologist  fee  schedule  applies  to 
services  of  physicians  and  suppliers, 
clearly  indicates  that  it  applies  both  to 
technical  and  professional  components 
of  these  services.  Section  1848  of  the  Act 
specifically  includes  in  the  definition  of 
"physicians'  services"  for  purposes  of 
the  physician  fee  schedule,  services 
under  sections  18ei(s)(3)  (the  basis  for 
coverage  of  the  technical  component  of 
diagnostic  x-ray  services)  and  1861(s)(4) 
(the  basis  for  coverage  of  the  technical 
component  of  therapeutic  radiology 
services). 

[Classification  of  Radiology  Services] 

Comment-  Several  commenters  noted 
that  some  procedures  classified  as 
radiology  services,  that  is,  the 
procedures  in  the  70000  series  of  the 
CPT,  are  generally  furnished  by 
physicians  other  than  radiologists. 
However,  the  physicians'  fee  schedule 
RVUs  for  these  procedures  are  derived 
from  the  relationships  these  procedures 
had  to  other  radiology  procedures  under 
the  radiologist  fee  schedule  without 
input  from  the  experience  of  other 
specialists  in  furnishing  the  procedures. 
An  example  given  is  transrectal 
prostatic  ultrasound,  which  urologists 
maintain  they  commonly  perform  In 
their  offices  with  no  involvement  by  a 
radiologist. 

Response:  As  was  noted  above, 
section  1848(b)(2)(A)  of  the  Act  requires 
the  Secretary  to  base  RVUs  for 
radiology  services  under  the  overall 


physician  fee  schedule  on  the  existing 
radiologist  fee  schedule  with 
appropriate  modification  to  link  the 
RVUs  to  the  Harvard  scale.  Therefore, 
in  order  to  satisfy  this  statutory 
requirement,  we  maintained  the 
radiologist  fee  schedule  relationships  for 
these  procedures  in  the  initial 
implementation  of  the  physicians'  fee 
schedule.  However,  section 
1846(c)(2)(B)(i)  of  the  Act  requites  the 
Secretary  to  review  the  RVUs  for 
physicians'  services  at  least  every  5 
years,  and  evidence  could  be  presented 
upon  which  we  could  base  a  revision  of 
the  fee  schedule  RVUs  for  a  particular 
procedure. 

[Inadequate  Payments  Due  to  Low 
Volume] 

Comment  A  few  commenters, 
physicians  in  general  practice  who 
stated  that  they  do  a  small  number  of 
radiological  procedures  in  their  offices, 
believe  that  the  payment  levels  would 
not  enable  them  to  meet  the  expenses  of 
maintaining  radiologic  equipment  in 
their  offices. 

Response:  We  believe  that  a  special 
payment  system  for  low-volume  entities 
would  be  both  complex  to  administer 
and  inappropriate  for  widely  available 
x-ray  procedures.  In  addition,  it  would 
not  be  consistent  with  a  resource-based 
RVS  payment  system. 

[Payment  Cuts  for  Radiological 
Residency  Programs] 

Comment-  Several  commenters 
involved  with  radiological  residency 
programs  indicated  that  the  cut  in 
payments  would  decrease  the  quality  of 
residency  training  programs,  emergency 
coverage  of  radiological  services,  the 
quality  of  the  examinations,  medical 
research  activities,  and  the  ability  of 
hospitals  to  furnish  services  to  indigent 
patients.  One  commenter  suggested  that 
radiologists  and  radiation  therapists  in 
teaching  hospitals  be  exempt  from  the 
reductions  under  the  physician  fee 
schedule  in  order  to  retain  the  high 
quality  of  training  in  academic  centers. 

Response:  It  is  our  responsibility  to 
pay  for  physicians'  services  for 
Medicare  beneficiaries  in  accordance 
with  section  1848  of  the  Act,  We  do  not 
believe  Congress  intended  for  us  to 
establish  different  payment  amounts  for 
teaching  hospitals.  As  for  graduate 
medical  education  programs,  we  believe 
Medicare  makes  sufficient  payments  in 
support  of  these  programs  through  direct 
medical  education  payments  for  training 
furnished  both  in  hospitals  and 
freestanding  settings;  indirect  medical 
education  payments  for  training 
furnished  in  hospitals;  and  attending 
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pbysician  billings.  Further,  we  have  no 
reason  to  believe  radiology  is  different 
from  any  other  specialty  in  this  respect. 

[Payment  for  Self-Referred  Imaging 
Centers) 

Comment  Several  commenters 
suggested  that  as  a  means  of  reducing 
waste  and  overuse  of  radiology  services, 
the  Medicare  program  should  prohibit 
physicians  from  referring  patients  to 
imaging  centers  in  which  they  have 
investments  as  well  as  prohibit  payment 
for  x-rays  performed  in  the  physician's 
ofBce  on  the  physician's  referral.  One 
commenter  suggested  that  legislation 
should  be  enacted  to  prevent  an 
individual  physician  from  being  paid  for 
imaging  procedures  he  or  she  prescribes. 

Response:  These  matters  are  beyond 
the  scope  of  this  rule,  although  carriers 
should  deny  payments  for  diagnostic 
services  they  determine  are  not 
medically  necessary.  Referral  issues  are 
appropriately  addressed  through 
regulations  promulgated  by  the  OIG.  A 
relevant  final  rule  entitled,  "Medicare 
and  State  Health  Care  Programs:  Fraud 
and  Abuse;  OIG  Anti-Kickback 
Provisions:  Rule"  was  published  in  the 
Federal  Register  on  July  28. 1991  (56  FR 
35952). 

[Quality  of  Non-Radiologist  X-Rays] 

Comment:  Some  commenters 
indicated  that  x-rays  furnished  by 
physicians  other  than  radiologists  are 
inferior  in  quality  and  should  be  paid 
either  at  a  lower  amount  or  not  at  all.  In 
related  comments,  it  was  suggested  that 
we  should  ensure  that  radiological  and 
ultrasonic  diagnostic  procedures  are 
performed  on  quality  equipment  before 
making  payments. 

Response:  Generally,  Medicare  pays 
for  a  physician's  service  if  the  service  is 
covered  by  Medicare  and  the  physician 
is  licensed  in  the  State  in  which  the 
service  is  performed.  However,  in 
establishing  the  screening 
mammography  benefit.  Congress  did 
establish  criteria  to  ensure  that  the 
physician  performing  the  service  had 
special  qualifications.  At  this  time. 
Congress  has  not  chosen  to  establish 
special  criteria  for  other  radiological 
services.  Further,  we  are  specifically 
precluded  by  section  1848  of  the  Act 
from  paying  a  differential  based  on  the 
specialty  of  the  physician. 

As  far  as  the  quality  of  the  x-ray  is 
concerned,  if  we,  or  the  carrier.  leam 
that  inferior  images  are  being  taken 
because  of  poor  quality  equipment  or 
training,  or  for  other  reasons,  there 
would  be  a  basis  to  deny  payment  on 
the  grounds  that  it  did  not  serve  a 
medically  necessary  purpose. 


[Bundling  of  X-Ray  Services) 

Comment-  One  commenter  suggested 
that  payments  for  x-rays  performed  by 
internists,  orthopedists,  or  other 
nonradiologist  physicians  should  be 
included  in  the  visit  or  consultation 
payment  in  the  same  way  that  EKGs 
have  been. 

Response:  Section  4109  of  Public  Law 
101-508  precludes  separate  payment  for 
the  interpretation  of  EKGs.  This 
provision  has  no  effect  on  payments  for 
other  procediu^s.  Congress  specifically 
limited  this  provision  to  EKGs. 

[Billing  of  Professional/Technical 
Components] 

Comment:  One  commenter  requested 
clarification  as  to  whether  it  will  be 
necessary  to  bill  professional  and 
technical  components  of  radiological 
services  separately.  The  commenter 
believes  that  it  would  be  easier  and  less 
costly  to  report  the  combined  amount 
with  a  modifier  on  a  single  line  of  the 
claim  to  keep  reporting  consistent  with 
billing  for  other  insurers. 

Response:  Billing  instructions  will  be 
issued  shortly  after  the  pubUcation  of 
this  final  rule. 

[Fee  Reductions  and  Outpatient 
Radiology  Payments] 

Comment:  Several  commenters 
suggested  that  the  fee  reductions 
imposed  on  radiology  should  not  be 
used  in  determining  payments  to 
hospitals  for  outpatient  radiology 
services.  One  commenter  questioned 
whether  the  professional  and  technical 
component  apportionment  set  forth  in 
the  statute  to  compute  the  blended  rate 
element  of  the  cost  limit  provision  is 
relevant  under  the  new  physician  fee 
schedule.  The  commenters  believe  that 
it  is  time  to  re-evaluate  the  payment 
methodology  used  to  pay  hospitals  for 
the  technical  component  of  outpatient 
radiology  services  and  that  technical 
component  payments  should  be 
separated  from  the  fee  schedule  and 
paid  to  the  hospital  on  a  cost  basis. 

Response:  Payments  under  the 
statutory  provision  for  hospital 
outpatient  radiology  and  other 
diagnostic  services  are  outside  the  scope 
of  this  rule.  Under  section 
1833(n)(l)(B)(i)(II)  of  the  Act.  fee 
schedule  amounts  for  radiology  services 
furnished  in  participating  physicians' 
offices  in  the  locality  are  a  factor  in 
determining  payments  to  hospitals  for 
outpatient  radiology  services.  Carriers 
will  notify  intermediaries  of  the  fee 
schedule  amounts  for  individual 
services  in  the  locality  so  that  this  limit 
can  be  applied. 


[High  Cost  of  Technic«l  Equipment] 

Comment:  Several  commenters 
indicated  that  we  should  address  the 
extremely  high  cost  of  equipment  used 
to  furnish  radiological  services. 

Response:  We  have  no  authority  to 
interfere  with  prices  manufacturers 
charge  for  their  products. 

c.  Computerized  Axial  Tomography 
fCA  T)  and  Magnetic  Resonance  Imaging 
(MRJJ  procedures.  The  proposed  rule 
did  not  contain  any  specific  proposals 
on  payments  for  CAT  or  MRI  procedures 
other  than  to  implement  the  requirement 
of  section  1834(bK4)(E)  of  the  Act  that, 
effective  for  services  furnished  after 
December  31. 1990.  the  amount 
otherwise  payable  for  the  technical 
components  of  these  procedures  will  be 
reduced  by  10  percent. 

[Payment  Cuts  and  the  Provision  of  CAT 
and  MRI) 

Comment:  Several  commenters 
indicated  that  cuts  in  payment  levels  for 
computerized  axial  tomography  (CAT) 
and  magnetic  resonance  imaging  (MRI) 
procedures  will  make  furnishing  these 
services  difficult.  Commenters  cited 
both  the  high  acquisition  costs  and 
annual  maintenance  costs  of  this 
equipment.  One  commenter  noted  that 
these  types  of  high  technology  would 
have  never  been  developed  in  the 
hmited  market  that  these  payment 
reductions  would  produce.  Several 
commenters  indicated  that  there  have 
been  significant  reductions  in  payments 
for  CATS  and  MRIs  under  the  radiologist 
fee  schedule,  that  we  did  not  publish  a 
final  rule  on  the  radiologist  fee  schedule 
addressing  their  comments  on  these 
reductions,  and  that  payment  amounts 
for  the  technical  components  of  these 
procedures  under  the  physician  fee 
schedule  will  be  below  costs  for  many 
freestanding  facilities.  Some 
commenters  noted  that  some  imaging 
centers  have  binding  contractual 
arrangements  with  physicians  to 
interpret  CATs  and  MRIs  and  that  the 
centers  will  bear  the  brunt  of  payment 
reductions.  It  was  suggested  that 
technical  component  RVUs  for  these 
procedures  be  modified  to  ensure  that 
imaging  centers  have  sufficient  funds  to 
absorb  these  losses.  Some  commenters 
cited  the  10  percent  reduction  to 
payments  made  under  the  radiologist  fee 
schedule  for  the  technical  components 
of  CATs  and  MRIs  imposed  by  section 
4102(d)  of  Public  Law  101-508. 

Response:  We  do  not  believe  it  would 
be  appropriate  to  Increase  technical 
component  RVUs  in  order  to  enable 
imaging  centers  to  meet  their 
contractual  obligations  to  physicians;  it 
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may  be  necessary  for  some  centers  to 
seek  to  renegotiate  the  arrangements 
they  have  with  physicians.  It  is  true  that 
the  reductions  that  applied  to  radiology 
services  generally  also  applied  to  the 
technical  component  payment  for  CATs 
and  MRIs.  and  these  reductions  would 
have  applied  whether  or  not  a  final  rule 
had  been  published  on  the  radiologist 
fee  schedule.  The  proposed  rule  was  not 
specific  as  to  whether  the  10  percent 
reduction  continues  in  effect  under  the 
fee  schedule  for  physicians'  services. 
Since  section  4102(d)  of  Public  Law  101- 
508  did  not  specify  a  date  upon  which 
this  reduction  will  end  and,  thus,  the 
section  is  by  its  own  terms,  still 
applicable,  and  since  the  technical 
component  is  based  on  average  allowed 
charges  in  1991.  we  have  decided  that 
the  10  percent  reduction  will  be  taken 
into  account  in  setting  the  technical 
component  RVUs  for  MRIs  and  CATs. 
As  we  discussed  in  the  proposed  rule  (56 
FR  25840),  we  plan  to  gather  the  needed 
cost  data  to  revise  technical  component 
payments  under  the  fee  schedule  over 
time. 

(Competition  Among  Hospitals] 

Comment:  One  commenter  indicated 
that  Medicare  physician  payment  reform 
does  nothing  to  address  the  problem  of 
wasteful  competition  among  hospitals  in 
terms  of  spending  on  CAT.  MRI.  and 
nuclear  medicine  imaging  equipment. 

Response:  We  agree.  However,  we 
believe  that  the  problem  of  unnecessary 
duplication  of  high  technology 
equipment  in  hospitals  is  being 
addressed  through  our  final  rule  on  a 
prospective  payment  system  for 
inpatient  hospital  capital-related  costs 
that  was  published  on  August  30, 1991 
(56  FR  43358).  Under  the  revised 
payment  system,  which  became 
effective  October  1, 1991.  hospitals  will 
have  more  incentive  to  bring  their 
capital-related  costs  under  control. 

[Impact  of  CAT/MRI  on  Cost] 

Comment:  Some  commenters 
suggested  that  furnishing  CATs.  MRIs. 
and  nuclear  medicine  diagnostic 
procedures  may  have  a  positive  effect 
on  health  care  costs  by  making  some 
invasive  procedures  requiring  a  hospital 
stay  unnecessary. 

Response:  There  is  no  doubt  that 
these  types  of  highly  sophisticated 
diagnostic  equipment  have  made  some 
exploratory  surgeries  unnecessary. 
However,  our  obligation  is  to  pay  an 
appropriate  fee  for  a  service  that  is 
based  on  the  relative  resources  required 
to  produce  it. 

d.  Portable  x-ray.  Services  of  portable 
x-ray  suppliers  consist  of  3  components: 
Professional,  technical,  and 


transportation  (that  is,  transporting 
equipment  to  a  beneficiary). 

In  the  interim  final  rule  Implementing 
the  fee  schedule  for  radiologist  services 
that  was  published  on  March  2, 1989  (54 
FR  8999),  we  instructed  carriers  to 
establish  CPs  for  the  services  of 
portable  x-ray  suppliers  separate  from 
the  CFs  applicable  to  the  services  of  all 
other  entities.  As  described  eariier, 
section  1848(c)(e)  of  the  Act  precludes 
the  recognition  of  specialty  differentials 
under  the  fee  schedule.  Therefore,  we 
proposed  in  the  June  5  physician  fee 
schedule  proposed  rule  that  all  thne 
components  of  the  services  of  portable 
x-ray  suppliers  be  paid  under  the  fee 
schedule  for  physicians'  services  using 
the  same  CF  as  applies  to  all  other 
services  payable  under  that  fee 
schedule.  We  invited  comments  on  how 
to  standardize  the  billing  and  RVUs 
assigned  to  the  transportation 
component. 

[Inclusion  of  Portable  X-Rays] 

Comment-  A  national  organization 
that  represents  the  interests  of  portable 
x-ray  suppliers  indicated  that  the 
legislative  history  of  the  definition  of 
"physicians'  services"  suggests  that 
portable  x-rays  should  be  excluded  from 
the  fee  schedule  for  physicians'  services. 
It  was  noted  that  the  definition  of 
"physicians'  services"  included  x-rays 
that  are  "commonly  performed  or 
furnished  by  a  physician  or  in  a 
physician's  office."  and  that  portable  x- 
ray  services  are  never  performed  "by  a 
physician  or  in  a  physician's  office."  In 
addition,  the  commenter  noted  that  the 
purposes  of  physician  payment  reform, 
such  as  the  assigning  of  a  relative  value 
regardless  of  physician  specialty,  the 
establishing  of  the  MVPS.  limitations  on 
balance  billings,  and  research  and 
dissemination  of  information  on 
outcomes  do  not  support  the  inclusion  of 
portable  x-rays  within  the  scope  of  the 
fee  schedule. 

Response:  The  commenter  has  used 
the  definition  of  "physicians'  services" 
established  for  purposes  of  the  MVPS  in 
section  1848(f)(5)(A)  of  the  Act  out  of 
context.  The  definition  of  "physicians' 
services"  payable  under  the  fee 
schedule  includes  services  covered 
under  section  18ei(s)(3)  of  the  Act. 
which  includes,  in  pertinent  part,  "*  *  * 
diagnostic  x-ray  tests  (including  tests 
under  the  supervision  of  a  physician, 
furnished  in  a  place  of  residence  used  as 
the  patient's  home.  *  *  *)"  (see  sections 
1848  (a)(1)  and  (j)(3)  of  the  Act).  While  it 
is  true  that  the  technical  component  of 
services  of  portable  x-ray  suppliers  are 
not  "physicians'  services"  as  that  term 
has  traditionally  been  used  in  the 
Medicare  program,  there  is  no  question 


that  these  procedures  are  included  in  the 
definition  of  that  term  that  Congress 
established  for  purposes  of  the  fee 
schedule  for  physicians'  services. 

(Financial  Disincentives] 

Comment-  A  commenter  noted  that 
inclusion  of  the  services  of  portable  x- 
ray  suppliers  in  the  fee  schedule  is 
inconsistent  with  other  HCFA  Medicare 
goals  such  as  access  to  care  for 
beneficiaries  requiring  complex  care  in 
MPs.  access  to  care  in  HPSAs  and  other 
rural  locations,  and  cost  control.  The 
commenter  went  on  to  indicate  that  the 
inclusion  of  these  services  in  the  fee 
schedule  creates  powerful  financial 
disincentives  for  portable  x-ray 
suppliers  to  remain  in  business.  Portable 
x-ray  suppliers  in  rural  areas  would  be 
the  most  likely  to  close  because  the  long 
distances  make  the  costs  of  doing 
business  especially  high,  and  NF 
patients  generally  would  be  denied 
access  to  x-ray  services.  These 
consequences  would  result  in  increased 
costs  to  the  Medicare  program  because 
it  would  be  necessary  to  transport  NF 
patients  by  ambulance  to  receive  the  x- 
ray  services  they  need.at  three  or  four 
times  the  costs  of  these  services  if 
furnished  by  portable  x-ray  suppliers. 

Response:  We  do  not  believe  that  the 
inclusion  of  services  of  portable  x-ray 
suppliers  will  result  in  these  dire 
consequences.  Moreover,  Congress 
specifically  provided  for  the  inclusion 
under  the  fee  schedule  of  services  now 
under  the  radiology  fee  schedule. 
Nevertheless,  we  will  monitor  for  any 
significant  changes  in  access. 

[Relationship  of  Portable  X-Ray  to  HHS 
and  Congressional  Actions] 

Comment:  Some  commenters  noted 
that  inclusion  of  the  services  of  portable 
'x-ray  suppliers  in  the  fee  schedule 
would  undo  actions  undertaken  by  both 
HHS  and  Congress  in  recent  years  to 
recognize  the  special  circumstances  of 
the  services  furnished  by  these 
suppliers.  These  special  actions  include 
the  decision  by  HHS  to  establish  a 
separate  CF  for  jjortable  x-ray  services 
under  the  radiologist  fee  schedule,  the 
Congressional  decision  to  exclude 
portable  x-ray  services  from  the 
reductions  generally  applicable  to 
radiology  services,  and  the  recognition 
by  HHS  of  historical  errors  caused  by 
subjecting  services  of  portable  x-ray 
suppliers  to  the  physicians'  fee  freeze  of 
1984  through  1986  and  "commingling" 
portable  x-ray  and  physicians'  charges 
in  prevailing  charge  profiles. 

Response:  We  believe  the  law 
requires  that  we  pay  for  the  services  of 
portable  x-ray  suppliers  under  the 
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physicians'  fee  schedule.  The  special 
treatment  for  portable  x-ray  under  the 
radiologist  fee  schedule  was  made  under 
the  radiologist  fee  schedule  statutory 
authority  that  allowed  us  to  make 
payment  distinctions  based  on  specialty. 
(We  considered  portable  x-ray  to  be  a 
specialty  for  this  purpose.)  This 
authority  does  not  exist  under  the 
physicians'  fee  schedule.  In  addition,  the 
statutory  exemptions  of  portable  x-ray 
services  from  the  reductions  that 
applied  to  other  radiologist  fee  schedule 
services  (section  6105(a)  of  Public  Law 
101-239  and  section  4102(a)  of  Public 
Law  101-508)  were  effective  for 
radiologist  fee  schedule  years  1990  and 
1991.  respectively.  To  preserve  payment 
distinctions  for  similar  services  under 
the  physicians'  fee  schedule  would  be 
inconsistent  with  the  prohibition  against 
recognition  of  specialties  under  the  new 
fee  schedule.  Our  response  to  the  next 
comment  sets  forth  our  proposal  for 
paying  separately  for  the  types  of 
services  portable  x-ray  suppliers  furnish 
that  other  x-ray  suppliers  do  not. 

The  conmienters'  reference  to  the 
recalculation  of  "commingled"  and 
"frozen"  prevailing  charges  are 
longstanding  reasonable  charge  issues 
that  predated  both  fee  schedules  and 
are  beyond  the  scope  of  this  final  rule. 
We  recognized  that  there  were  some 
problems  and  instructed  the  carriers, 
under  the  supervision  of  the  HCFA 
regional  offices,  to  recompute  the 
radiologist  fee  schedule  CFs  for  1991  if 
these  problems  existed.  We  believe  that 
the  existence  of  these  types  of  problems 
and  the  sometimes  inexplicable 
payment  differences  that  resulted  under 
the  reasonable  charge  system  are  clear 
indications  of  the  benefits  of  discarding 
that  system  altogether  in  favor  of  a 
national  fee  schedule. 

[CF  for  All  Three  Components] 

Comment:  Several  conunenters 
objected  to  the  proposal  that  all  three 
components  of  portable  x-ray  services 
be  paid  using  the  same  CF  applicable  to 
all  other  services  payable  under  the  fee 
schedule.  Several  conmienters  suggested 
that  there  should  be  a  payment 
distinction  between  an  x-ray  procedure 
furnished  by  a  portable  x-ray  supplier 
and  one  furnished  by  a  stationary 
facility.  Some  noted  that  many  of  the 
patients  in  NFs  who  require  portable  x- 
ray  services  are  senile,  uncooperative, 
and  incontinent,  among  other 
conditions,  and  are  at  risk  of  sustaining 
orthopedic  injury  during  handling.  Some 
commenters  indicated  that  the  technical 
component  services  furnished  by  the 
two  types  of  entities  are  so  different  that 
they  suggested  that  a  series  of  distinct 
codes  could  be  used  to  distinguish 


procedures  furnished  by  portable  x-ray 
suppliers.  Other  commenters  suggested 
that  the  current  procedure  codes  be 
retained,  but  that  the  differences 
between  the  portable  service  and  the 
nonportable  service  can  be  described 
with  separate  codes  for  a  set-up  service 
(or  long-term  care  differential),  the 
transportation  component,  and  an 
additional  payment  of  $30  for  "after 
hours"  services.  One  commenter 
suggested  that  the  RVUs  established  for 
the  set-up  service  be  locahty-specific 
becautte  of  wide  variations  in  current 
payment  levels  for  portable  x-ray 
services.  One  commenter  suggested  the 
establishment  of  two  set-up  codes:  one 
for  institutional  visits  with  an  RVU  of 
1.5  and  another  for  home  visits  with  an 
RVU  of  2.0,  reflecting  the  increased 
difficulty  of  carrying  the  equipment  into 
a  private  home. 

Response:  We  have  considered  the 
comments  of  representatives  of  the 
portable  x-ray  industry  concerning  the 
difference  between  the  technical 
component  of  x-ray  services  furnished 
by  portable  x-ray  suppliers  and  other 
entities,  and  it  is  our  position  that  the 
difference  is  in  the  preparation  of  the 
patient  for  the  x-ray  procedure  and  the 
transportation  of  the  radiological 
technician  and  equipment  to  the  site  in 
which  the  x-ray  is  taken,  for  example, 
NF  and  private  home.  It  may  be  the  case 
that,  if  NF  patients  are  severely 
debilitated,  it  is  medically  appropriate 
to  transport  them  to  the  hospital  to 
receive  the  necessary  diagnostic 
services. 

As  a  practical  matter,  our  position  in 
this  matter  has  not  significantly  changed 
from  that  which  we  discussed  in  the 
interim  final  rule  on  the  radiologist  fee 
schedule  (March  2, 1969,  54  FR  8999). 
That  discussion  indicated  that  the 
technical  components  of  services 
furnished  by  portable  x-ray  suppliers 
were  generally  different  ft-om  those 
furnished  by  other  radiological  entities 
because  of  the  extra  time  needed  for 
assembling  and  dismantling  equipment 
and  because  elderly  patients  required 
extra  time  for  the  set-up  of  the  x-ray. 
Thus,  our  decision  to  create  a  separate 
CF  for  portable  x-ray  was  to  recognize 
the  additional  costs  related  to  the 
setting  up  of  the  x-ray  equipment.  These 
distinctions  involving  payments  under 
standard  radiology  codes  would  be 
inappropriate  under  the  physicians'  fee 
schedule.  Rather  than  establish  a  whole 
new  set  of  procedure  codes  for  every 
service  a  portable  x-ray  supplier  might 
furnish,  we  will  use  a  different 
methodology  for  recognizing  these 
additional  costs. 


We  are  providing  a  new  payment 
distinction  between  procedures 
furnished  by  portable  x-ray  suppliers 
and  other  entities  that  furnish  x-ray 
procedures  while  paying  for  the 
professional  component  and  the 
technical  component  of  x-ray 
procedures  furnished  by  all  entities 
(other  than  hospitals)  on  the  same  basis. 
We  have  developed  a  Uvel  2  HCPCS 
code  that  describes  the  set-up  service 
(placing  the  patient  into  position  to  have 
the  x-ray  taken).  The  new  code  will  be 
billable  for  each  patient  receiving  x-ray 
services  from  the  portable  x-ray  supplier 
and  will  apply  during  both  single-patient 
and  multiple-patient  trips.  We  have 
established  RVUs  of  .22  for  practice 
expense  and  .01  for  malpractice  expense 
for  this  code  based  on  the  current 
national  payment  difference  between  a 
group  of  technical  component  services 
most  commonly  performed  by  portable 
x-ray  suppliers  and  the  same  technical 
component  services  furnished  by  other 
entities.  Since  we  believe  this  set-up 
service  is  essentially  the  work  of  the  x- 
ray  technician,  we  will  vary  the 
payment  by  locality  using  the  practice 
expense  GPCI. 

A  payment  differential  for  "after 
hours"  services  was  rejected  under  the 
radiologist  fee  schedule  (see  the  MCM, 
section  5262.L.).  We  are  continuing  this 
policy  under  the  physicians'  fee 
schedule. 

[Transportation  Payment  Policies) 

Comment  Some  commenters 
indicated  that  our  request  for 
suggestions  about  how  to  standardize 
payments  for  the  transportation 
component  of  portable  x-ray  services 
was  inappropriate  and  that  we  should 
have  proposed  a  methodology  to  which 
they  could  respond.  We  received  few 
suggestions  on  ways  to  develop  a 
standardized  methodology  for 
determining  payments  for  the 
transportation  of  the  portable  x-ray 
equipment  to  the  site  where  the  x-ray 
procedure  is  performed.  It  was 
suggested  that  payments  for  the 
transportation  component  either  be 
frozen  at  1991  locality-specific  levels,  or 
that  national  RVUs  of  3.5  be  assigned  to 
the  HCPCS  transportation  codes.  They 
suggested  RVUs  should  reflect  the  time 
and  expense  of  travelling  to  a  patient's 
residence,  to  the  developing  center,  and 
to  a  physician's  office  to  have  the  x-rays 
interpreted.  Several  commenters 
indicated  that  a  standardized  approach 
was  not  workable. 

Response:  We  have  decided  to  retain 
the  current  practice  of  having  the 
carriers  price  this  service,  since  there 
are  wide  differences  in  transportation 
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payment  policies  among  the  carriers. 
These  policies  are  related  to  urban  and 
rural  travel  differences,  and  no  uniform 
policy  that  takes  local  conditions  into 
account  seems  workable.  Carriers  will 
continue  to  establish  local  RVUs  for  this 
'  service,  as  was  the  case  under  the 
radiologist  fee  schedule.  In  other  words, 
our  proposal  for  the  set-up  payment  is 
an  incremental  payment  based  on  the 
number  of  patients  who  receive 
services,  while  the  transportation 
cdmponent  payment  is  "prorated"  over 
the  number  of  patients  who  receive 
services. 

(GIG  Study] 

Comment:  At  least  one  commenter 
suggested  that  at  the  time  of  pubhcation 
of  the  proposed  rule,  the  findings  of  a 
study  of  payments  for  portable  x-ray 
services,  mandated  by  section  6134  of 
Public  Law  101-239  and  conducted  by 
the  OIG  had  not  been  published.  The 
commenter  believes  that  the  proposed 
changes  should  await  the  publication  of 
the  findings  of  that  study. 

Response:  We  do  not  agree.  No 
information  was  identified  in  that  study 
that  materially  affects  our  decisions  set 
forth  in  this  final  rule.  Nevertheless,  the 
study  was  forwarded  to  Congress  on 
October  29, 1991. 

{Local  Input  Into  Transportation  Costs] 

Comment:  Some  conunenters 
indicated  that  some  States  require 
portable  x-ray  suppliers  to  have  special 
equipment,  such  as  large  vans  with 
hydraulic  lifts,  to  move  their  equipment, 
and  there  should  be  local  codes  to  take 
these  considerations  into  account. 

Response:  Since  transportation  costs 
will  continue  to  be  priced  by  carriers, 
this  issue  will  be  dealt  with  locally 
based  on  carrier  knowledge  of  State 
requirements. 

e.  Interventional  radiological 
services.  Under  the  physician  fee 
schedule  there  is  a  need  to  standardize 
payment  policies  for  interventional 
radiological  services,  since  differences 
exist  among  carriers.  We  proposed  to 
standardize  payment  policies  as  follows: 

•  Discontinue  the  use  by  carriers  of 
the  CPT  complete  procedure  codes  that 
describe  interventional  radiological 
services. 

•  Pay  for:  (1)  the  radiological  aspect 
of  interventional  procedures  as 
described  by  S&I  CPT  codes,  and  (2)  the 
primary  nonradiological  service 
associated  with  the  procedure,  as 
described  by  a  nonradiological 
procedure  code,  such  as  a  surgical  code, 
at  the  full  fee  schedule  amounts  subject 
to  the  deductible  and  coinsurance. 

•  For  any  other  procedure  code 
associated  with  the  procedure,  pay  50 


percent  of  the  amount  that  would  be 
otherwise  payable  for  the  first 
additional  procedure,  20  percent  for  the 
second,  and  10  percent  for  each 
additional  procedure.  We  would  not 
reduce  payments  for  any  procedure  code 
for  which  the  RVUs  already  reflect  a 
reduction. 

[Separate  Billing] 

Comment:  Nearly  all  commenters  who 
addressed  our  proposal  to  discontinue 
the  use  of  the  OFT  complete  procedures 
codes  for  interventional  radiology  in 
favor  of  separate  billing  for  the 
radiological  and  nonradiological  aspects 
of  the  procedures  with  reduced  payment 
levels  for  additional  procedures 
generally  approved  of  the  proposal. 
Most  endorsed  the  activities  of  the  ACR 
and  the  Society  of  Cardiovascular  and 
Interventional  Radiology,  which  are 
trying  to  work  out  the  details  of  the 
conversion  to  a  new  coding  system  for 
these  procedures,  although  some 
commenters  indicated  that  they  favored 
the  position  of  one  organization  over 
that  of  the  other  and  noted  that  the 
proposed  system  would  allow  for 
consistency  in  billing  for  these 
procedures  regardless  of  the  type  of 
physician  involved.  The  commenters 
believe  that  it  would  not  be  necessary  to 
have  reduced  payment  levels  for 
additional  procedures  if  the  appropriate 
RVUs  were  assigned  to  these 
procedures,  since  that  action  would 
avoid  inevitable  differences  in  carrier 
interpretations.  Some  commenters 
indicated  that  the  proposed  limitation 
on  payments  for  additional  procedures 
performed  at  the  same  sitting  is  usually 
inappropriate  for  professional 
component  payments  because  the 
efficiencies  obtained  are  related  to 
manipulations  of  equipment,  schedules, 
and  rooms,  while  the  physician  still  has 
more  images  to  interpret. 

Response:  We  are  adopting  our 
proposal  to  discontinue  the  use  of 
complete  procedure  codes  for 
interventional  radiology  procedures  in 
favor  of  separate  billings  for  the 
component  parts  of  the  procedure 
regardless  of  whether  the  same 
physician  (or  physician  group)  furnishes 
the  entire  procedure.  This  policy  is 
consistent  with  the  general  fee  schedule 
principle  that  payment  for  physician 
work  be  made  on  the  same  basis 
without  regard  to  the  specialty  of  the 
physician  performing  the  procedure. 
This  proposal  was  made  with  the 
understanding  that  there  would  be  new 
CPT  codes  for  these  procedures 
effective  for  services  furnished  in  1992. 
and  the  work  on  the  new  codes  has  been 
completed.  The  RVUs  for  the  new  codes 
are  listed  in  appendix  B  of  this  final  rule. 


(The  RVUs  for  S&I  services  continue  to 
be  based  on  the  relationships 
established  under  the  radiologist  fee 
schedule.) 

One  facet  of  our  proposal  was  that  the 
multiple  surgery  payment  reduction 
would  apply  to  additional  services 
associated  with  the  procedure  other 
than  the  radiological  aspect  (S&I)  and 
the  primary  surgical  aspect  of  the 
procedure.  Under  this  final  rule,  this 
reduction  will  not  be  made  for  the 
additional  services  if  the  RVUs  assigned 
to  the  additional  services  reflect  that  a 
multiple  surgery  reduction  is  already 
included.  The  RVUs  assigned  to  these 
codes  generally  take  the  reduction  into 
account. 

[Undervaluing  of  Interventional 
Radiology] 

Comment  Several  commenters 
beheve  that  interventional  radiology 
services  have  been  undervalued  in  the 
RVS  because  interventional  radiology  is 
a  new  branch  of  medicine  that  is  not 
well  understood.  They  noted  that  the 
radiological  portions  of  the 
interventional  procedures,  the  S&I,  are 
valued  based  on  RVUs  originally 
established  under  the  radiologist  fee 
schedule.  One  commenter  believes  that 
the  radiologist  fee  schedule  RVS  was 
essentially  charge-based,  rather  than 
resource-based,  and  that  carrying  these 
relationships  forward  denies 
interventionalists  parity  with  other 
specialties,  creates  poor  incentives  to 
deliver  cost  effective  medicine,  and 
results  in  an  inequitable  distribution  of 
compensation.  Other  commenters 
recommended  that  the  radiologist  fee 
schedule  values  be  maintained  for  the 
S&I  procedures,  while  the  surgical 
components  reflect  values  for  the 
services  if  furnished  by  both  radiologists 
and  other  physicians,  so  that  there  will 
be  no  differential  in  payments  based  on 
specialty  designation. 

In  addition,  it  was  noted  that 
interventionalists  have  traditionally 
reported  their  services  under  two  very 
different  coding  methods:  one  using 
complete  procedure  codes  and  one  using 
a  mixture  of  S&I  radiological  codes  and 
surgical  codes.  The  commenter 
indicated  that  the  dual  system  yielded  a 
very  wide  range  in  fee  levels  and  that  a 
total  re-valuation  of  interventional 
radiology  procedures  was  in  order. 

Response:  We  hope  that  the  adoption 
of  new  CPT  codes  and  the  adoption  of 
oiu*  proposal  to  discontinue  complete 
procedure  billing  will  resolve  many  of 
the  problems  that  have  existed  in  the 
subspecialty  of  interventional  radiology. 
There  have  been  studies,  surveys,  and 
meetings  that  included  representatives 
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of  several  medical  specialties  in  coming 
to  agreements  on  the  appropriate  coding 
and  valuation  of  these  procedures. 
While  some  disagreements  remain,  we 
believe  that  all  parties  involved  have 
acted  in  good  faith  to  make  the  new 
coding  system  work.  Under  the  fee 
schedule,  Medicare  will  pay  the  same 
amount  for  the  total  procedure 
regardless  of  the  number  of  physicians 
or  physician  specialties  involved. 

[Payment  Levels] 

Comment-  Some  commenters 
compared  patient  outcomes  and 
payment  levels  for  interventional 
procedures  with  those  for  similar 
procedures  performed  in  the  operating 
room  under  general  anesthesia  and 
indicated  that  interventional 
radiologists  should  not  be  discouraged 
by  low  payment  levels  from  furnishing 
these  services. 

Response:  It  is  our  responsibility  to 
make  appropriate  payments  for  services 
based  on  the  relative  resources  required 
to  furnish  the  services.  It  may  be 
possible  to  take  these  considerations 
into  account  in  future  revisions  of  the 
RVUs. 

[Complete  Procedure  Codes] 

Comment:  Some  commenters 
disagreed  with  our  interventional 
radiology  proposal.  One  indicated  that 
past  attempts  to  simplify  billing  for 
these  time-consuming  services  into  a  fair 
and  simple  mechanism  (complete 
procedure)  was  being  replaced  by  a 
split-billing  policy  that  would  probably 
create  chaos. 

Response:  While  the  use  of  the 
complete  procedure  codes  has  obvious 
simplicity,  the  use  of  these  codes  causes 
problems  if  a  team  of  physicians  is 
involved  in  the  procedures.  We  believe 
that  it  is  appropriate  tp  pay  the  same 
amount  for  these  procedures  whether  a 
radiologist  performs  the  complete 
procedure  or  whether  multiple 
physicians  perform  different  aspects  of 
the  procedure.  Our  proposal,  stated  in 
very  general  terms  in  the  proposed  rule, 
had  the  overwhelming  support  of  the 
radiologists  who  commented  on  the 
issue. 

f.  Radiation  oncology.  The  proposed 
rule  indicated  that,  under  the  fee 
schedules  for  radiologist  services,  the 
national  RVS  did  not  provide  for 
payment  differentials  based  on  the 
equipment  used  in  the  delivery  of 
radiation  therapy  services.  This  was 
primarily  because  the  CPT  coding 
system  had  not  generally  based  its 
procedure  descriptions  on  the  type  of 
radiation  therapy  equipment  used  before 
the  1991  edition.  In  the  past,  several 
carriers  had  instituted  local  codes  for 


use  in  making  payment  differentials,  and 
because  of  the  long-standing  status  of 
those  local  codes,  the  carriers  were 
permitted  to  continue  to  recognize  them 
for  payment  purposes.  We  proposed  that 
any  future  change  in  the  technical 
component  RVUs  to  reflect  energy 
differentials  would  be  budget  neutral, 
and  that  local  codes  and  RVUs  that 
reflect  equipment  would  not  be  used 
under  the  physicians'  fee  schedule 
effective  for  services  furnished 
beginning  January  1. 1992.  In  addition, 
we  proposed  to  change  the  distribution 
of  the  RVUs  assigned  to  CPT  codes 
77336  and  77370  (radiation  physics 
consultations  in  support  of  the 
therapeutic  radiologist]  to  technical 
component-only  codes. 

[Association  With  Diagnostic 
Radiology] 

Comment-  Several  commenters 
beheve  the  fundamental  assumptions  of 
the  Harvard  study,  particularly 
regarding  radiation  oncology  as 
compared  to  medical  oncology,  were 
incorrect.  Many  radiation  oncologists 
commented  that  they  believe  that  their 
subspecialty  has  been  substantially 
harmed  by  its  association  with 
diagnostic  radiology  and  that  payment 
reductions  on  the  basis  of  overvalued 
procedures  in  recent  years  were 
directed  to  diagnostic  radiology  and 
affected  them  inappropriately.  Some 
commenters  requested  that  radiation 
oncology  be  reviewed  independently  of 
diagnostic  radiology  because  the  former 
represents  a  clinical  practice  that  deals 
with  the  medical  and  emotional  needs  of 
cancer  patients  and  their  families.  We 
received  a  comment  from  one  radiation 
oncologist  with  a  hospital  practice  who 
indicated  that  the  proposed  fee  schedule 
was  a  small,  but  reasonable,  initial  step 
toward  equitable  Hnancing  for  health 
care  and  that  the  transition  to  "front- 
loading  "  payments  and  a  mastery  of  the 
CPT  coding  system  have  resulted  in 
significant  increases  in  income  per 
course  of  treatment  despite  reductions 
in  payments  for  radiologist  fee  schedule 
services  in  1989  through  1991. 

Response:  Section  1848(b)(2)  of  the 
Act  required  the  Secretary  to  base  the 
RVUs  for  the  physicians'  fee  schedule 
on  those  established  under  the 
radiologist  fee  schedule  with 
appropriate  modification  to  adapt  them 
to  those  established  for  physicians' 
services  generally  (the  Harvard  study). 
Thus,  we  believe  it  is  consistent  with  the 
legislation  to  retain  the  existing 
relationships  for  the  physician  work 
portion  of  radiology  services  that  were 
established  under  the  radiologist  fee 
schedule.  Congress  did  not  distinguish 
between  diagnostic  radiology  and 


radiation  oncology  with  respect  to 
payment  determinations  in  the  same 
way  that  it  made  special  provisions  for 
nuclear  medicine  and  portable  x-ray  in 
Public  Law  101-239  and  Public  Law  101- 
508.  However,  as  indicated  elsewhere  in 
this  final  rule,  we  have  adjusted  the 
RVUs  for  interventional  radiologic 
service  to  meet  new  coding 
requirements,  and  we  are  adjusting  the 
technical  component  RVUs  for  radiation 
oncology  services. 

[Bundling  of  Services] 

Comment:  One  commenter  noted  that 
the  radiologist  fee  schedule  RVUs  for 
the  weekly  treatment  management 
codes  were  established  speciHcally  for 
Medicare  patients  and  represent  a 
bundled  package  that  includes  up  to  five 
physical  examinations  per  week, 
monitoring  of  the  patient's  progress,  the 
reading  of  port  films,  family  counseling, 
off-hours  evaluations,  conferences  with 
family  and  referring  physicians, 
interpretation  of  laboratory  and  x-ray 
services,  and  other  services.  Also,  the 
commenter  stated  that  this  negotiated 
bundling  of  services  into  one  package 
saved  money  for  Medicare  patients  and 
that  the  drastic  reductions  in  payments 
for  these  codes  represents  "poor  faith 
negotiations"  on  our  part. 

Response:  It  is  true  that  our  adoption 
of  weekly  treatment  management 
billings  coincident  with  the 
implementation  of  the  radiologist  fee 
schedule  relieved  the  Medicare  program 
and  beneficiaries  of  the  responsibility  of 
paying  for  the  types  of  services 
mentioned  by  the  commenter.  It  is  also 
true  that  the  replacement  of  daily  billing 
with  weekly  treatment  management 
billing  significantly  benefited  radiation 
oncologists  by  removing  the  coverage 
requirement  Oiat  the  physician 
personally  examine  the  patient  during 
each  treatment  session  in  order  to 
establish  that  a  covered  service  was 
furnished.  That  change  in  policy 
permitted  the  radiation  oncologist  to  be 
paid  for  management  of  the  patient's 
individual  treatments  that  were  actually 
furnished  by  nonphysician  personnel. 
The  policy  was  established  with  the 
understanding  that  the  physician  would 
examine  the  patient  as  necessary  and 
that  a  physician  would  be  available  to 
intervene  should  problems  arise. 

[Technical  Component  Values] 

Comment-  Many  commenters 
indicated  that  the  technical  component 
values  for  radiation  therapy  oncology 
services  under  the  radiologist  fee 
schedule  did  not  take  into  account  the 
cost  of  furnishing  these  services  in 
freestanding  settings  (nonhospital) 
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because  the  ACR  did  not  have  reliable 
data  on  these  settings.  All  believe  that 
the  situation  would  be  much  worse 
under  the  new  fee  schedule,  and  it  was 
suggested  that  many  oncology  centers 
would  have  to  close.  Some  commenters 
estimated  that  radiologist  fee  schedule 
payments  covered  only  from  about  one- 
half  to  two-thirds  of  the  costs  of 
furnishing  technical  component  services 
in  these  centers  and  studies  performed 
by  the  Association  of  Freestanding 
Radiation  Oncology  Centers  (AFROC) 
and  Professional  Medical  Resources, 
Inc.  were  submitted  to  support  this 
position.  Some  commenters  noted  that  it 
is  possible  to  i^n  radiation  oncology 
centers  at  lower  costs  with  less 
sophisticated  technical  equipment,  but 
that  patient  care  and  curability  is 
compromised  in  these  situations.  Some 
suggested  that  payments  for  the 
professional  component  of  the  service 
be  kept  at  a  high  level  in  order  that 
payments  for  professional  services  can 
continue  to  subsidize  low  payments  for 
the  technical  component  of  the  services. 
Many  commenters  suggested  that  the 
appropriate  mechanism  for  payment  for 
technical  component  services  is  through 
cost-based  technical  component 
payments,  and  some  noted  that  this 
suggestion  was  in  accordance  with  the 
recommendation  of  the  PPRC  that 
technical  payments  should  not  be 
reduced  based  upon  the  assessment  that 
professional  radiology  services  were 
overvalued. 

Response:  The  issue  of  the  level  of 
technical  component  payments  for 
radiation  oncology  services  furnished  in 
freestanding  centers  has  been  a  matter 
of  controversy  for  many  years, 
particularly  since  the  implementation  of 
the  Medicare  radiologist  fee  schedule  on 
April  1. 1989.  We  have  had  many 
discussions  with  groups  representing 
radiation  oncologists  and  radiation 
oncology  centers  who  believed  from  the 
beginning  of  the  radiologist  fee  schedule 
that  the  technical  component  RVUs 
were  inadequate.  They  expressed  their 
concerns  in  comments  made  to  the 
interim  final  rule  on  the  radiologist  fee 
schedule  published  on  March  2, 1989  (54 
PR  8994).  Among  their  concerns  about 
the  RVUs  created  by  the  ACR.  and 
adopted  by  us  as  the  Medicare  national 
radiology  RVs.  was  a  perceived  bias 
toward  valuing  these  se'^ces  in  favor  of 
the  professional  component  at  the 
expense  of  the  technical  component. 
They  believe  that  there  was  not 
adequate  information  about  the  costs  of 
furnishing  radiation  oncology  treatments 
and  that  this  factor  resulted  in  RVUs 
that  were  too  low  in  relationship  to  the 
costs  of  furnishing  the  treatment. 


In  early  1991,  representatives  of  one  of 
the  organizations  representing  radiation 
oncology  centers.  AFROC.  presented  us 
with  the  results  of  two  studies  of  the 
costs  of  furnishing  radiation  oncology 
services  in  these  centers.  One  study  was 
the  result  of  a  survey  of  AFROC's 
members  that  categorized  centers  based 
on  the  type  of  equipment  used.  The 
study  concluded  that  radiation  therapy 
treatments  cost  about  47  percent  more 
than  payment  amounts  under  the 
Medicare  radiologist  fee  schedule.  A 
second  study  done  by  Professional 
Medical  Resources.  Inc..  under  contract 
from  AFROC,  made  similar  conclusions 
about  the  costs  of  furnishing  radiation 
oncology  technical  component  services. 

One  major  concern  we  had  about 
analyzing  the  adequacy  of  payments  for 
these  treatments  was  whether 
appropriate  patient  utilization  levels 
were  used  to  estimate  the  per  treatment 
cost  since  we  do  not  believe  that  we  are 
under  any  obligation  to  make  inefficient, 
or  inappropriately  located,  centers 
viable.  In  the  two  studies  under  the 
auspices  of  AFROC.  the  statistics  on 
patient  load,  total  annual  treatments, 
and  staffing  levels  were  similar  and 
consistent  with  published  industry 
standards. 

We  reviewed  the  two  cost  studies 
submitted  by  the  industry.  We  excluded 
data  for  centers  operating  at  a  low 
volume  of  services.  Specifically,  we 
considered  any  facility  performing  fewer 
than  3.000  treatments  annually  to  be  an 
outlier.  Also,  we  removed  data  from  one 
facility  where  the  volume  level  was  so 
large  we  believed  there  was  an  error. 
The  industry  studies  did  not  take  into 
account  the  fact  that  we  were  planning 
to  increase  the  technical  component 
allowance  for  two  radiation  physics 
codes  by  reclassifying  the  entire  relative 
value  as  a  technical-component-only 
service.  Also,  the  studies  did  not 
recognize  a  recently  implemented 
decision  to  pay  for  the  technical 
component  of  port  films.  This 
adjustment  to  the  study  data  increased 
the  number  of  relative  units  used  in 
calculating  the  adequacy  of  payments  to 
radiation  therapy  centers. 

As  a  result  of  our  further  analysis  of 
the  industry  data,  we  have  concluded 
that  we  should  increase  the  relative 
values  assigned  to  the  technical 
components  of  radiation  therapy 
services  by  14.2  percent  to  reflect  the 
costs  of  efficiently  operated  centers. 
This  compares  to  an  approximate  43 
percent  increase  requested  by  the 
industry.  Also,  the  14.2  percent  increase 
was  based  on  a  comparison  between  the 
estimated  costs  of  radiation  therapy 
centers  as  compared  with  1991  radiology 


fee  schedule  payment  amounts.  Finally, 
we  compared  the  results  of  our  analysis 
of  the  industry  data  with  hospital  cost 
data  which  we  calculated  based  on  an 
analysis  of  hospital  outpatient  bills.  We 
determined  that  our  proposed  payment 
level  after  the  14.2  percent  increase  is 
about  70  percent  of  estimated  hospital 
costs. 

(Radiation  Savings] 

Comment-  Soine  commenters 
indicated  that  a  comparison  of  the  costs 
of  treating  patients  with  certain  kinds  of 
cancers  with  radiation  with  the  costs  of 
treating  the  same  disease  with  surgery 
would  show  that  treatment  with 
radiation  would  save  money. 

Response:  As  we  indicated  in 
response  to  earlier  comments,  we  are 
required  to  make  appropriate  payments 
for  services  under  the  fee  schedule 
based  on  the  relative  resources  required 
to  furnish  the  services. 

[Payment  Differentials] 

Comment:  Most  of  the  commenters 
who  addressed  the  issues  of  payment 
differentials  to  reflect  energy  levels  of 
the  equipment  used  suggested  that  it 
would  be  appropriate  to  collect  more 
data  before  estabhshing  differentials 
and  that  nothing  should  be  done  at  this 
time.  Some  commenters  indicated  jthat 
technical  component  payments  should 
cover  the  costs  of  supplies  and 
nonphysician  staff,  that  the  costs  of  the 
treatment  unit  is  not  the  simple  function 
of  energy  as  implied  by  the  new  CPT 
codes,  and  that  payments  should  not  be 
based  on  energy  levels.  A  few 
commenters  supported  the  creation  of 
RVUs  based  on  energy  levels.  One 
recommended  collecting  data  on  billings 
under  the  new  treatment  delivery  codes 
since  March  1991  for  use  in 
promulgating  energy-based  RVUs 
through  this  ^al  rule.  The  commenter 
indicated  that,  without  energy 
differentials,  it  is  impossible  to  pay 
based  on  the  real  capital  and 
operational  costs  of  a  treatment 
machine.  A  few  commenters  indicated 
that  the  radiation  oncology  treatment 
delivery  codes  do  not  take  into  account 
the  "effective  energy"  of  cobalt 
machines.  It  was  suggested  that  it  was 
inappropriate  to  provide  for  different 
payment  levels  for  five  and  six 
megavoltage  units  and  that  this 
classification  would  encourage  use  of 
higher  cost  equipment  at  the  six 
megavoltage  level  over  cobalt  machines. 

Response:  In  accordance  with  the 
views  of  the  vast  majority  of 
commenters  on  this  issue,  we  have 
decided  to  continue  our  policy  of  having 
no  payment  differential  to  reflect  the 
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energy-specific  treatment  delivery  codes 
the  CPT  system  instituted  in  1991.  We 
believe  that  if  we  did  institute  these  new 
RVUs  for  these  codes,  this  should  be 
instituted  on  a  budget-neutral  basis,  and 
we  are  concerned  about  the  effect  that 
lower  RVUs  would  have  on  many 
facilities  that  only  furnish  low-energy 
services.  In  1992.  we  will  continue  to 
value  the  treatment  delivery  codes 
based  within  the  groupings  of  "simple", 
"intermediate",  and  "complex"  without 
a  further  energy-specific  payment 
differentiation.  We  believe  the 
commenter  who  is  concerned  about  the 
energy  thresholds  of  the  CPT  treatment 
delivery  codes  should  express  these 
concerns  to  the  appropriate  component 
of  the  AMA  responsible  for  the  CPT. 

[Global  Payments] 

Comment:  One  commenter  suggested 
that  the  development  of  global  fees  for 
radiation  oncology  could  result  in  more 
uniform,  high  quality  radiation  therapy 
at  a  lower  cost.  Another  commenter 
indicated  that  the  nature  of  the  radiation 
oncologist  had  changed  in  recent  years 
to  de-emphasize  payments  for  the 
delivery  of  treatment  and  increase 
payments  associated  with  designing 
treatment  courses.  The  coi  imenter 
indicated  that  the  RVS  constructed  by 
the  Harvard  team  for  radiation  oncology 
failed  to  recognize  this  "front-loading 
formula."  Several  commenters  noted 
that  the  proposed  payment  system  has 
no  way  of  indicating  that  electron 
treatment  is  being  furnished.  The 
commenters  indicated  that  the  much 
higher  costs  of  electron  therapy, 
including  increased  time  and  higher 
physics  and  engineering  costs 
associated  with  machines  capable  of 
producing  electrons,  should  be 
recognized.  Some  said  that  if  both 
photons  and  electrons  are  billed  on  the 
same  day,  the  claims  would  be  treated 
by  the  carriers  as  duplicate  services.  It 
was  suggested  that  the  descriptors  for 
the  20-1-  MeV  energy  range  be  changed 
to  read  "20 -f-  MeV  or  Electrons"  so  that 
there  is  assurance  that  capital 
investment  and  operational  cost 
recovery  would  be  recognized  in 
payments  for  electrons. 

Response:  The  RVUs  assigned  to 
radiation  oncology  professional  services 
under  the  physicians'  fee  schedule  are 
based  on  the  RVUs  established  under 
the  radiologist  fee  schedule  for  existing 
CPT  codes.  We  beUeve  the  idea  of 
global  payments  for  radiation  oncology 
services  has  merit  and  should  be 
considered  in  the  future.  As  far  as 
changing  coding  descriptions  as 
suggested  by  the  commenters,  these 
matters  should  be  addressed  to  the 
appropriate  body  of  the  AMA. 


[Local  Code  Discontinuation] 

Comment-  The  vast  majority  of 
commenters  from  the  field  of  radiology 
agreed  with  our  proposal  to  discontinue 
the  limited  recognition  of  local  codes  for 
the  technical  component  of  radiation 
oncology  services.  Several  commenters 
objected  to  our  proposal  to  discontinue 
local  carrier  codes  for  radiation 
oncology  that  take  into  account  varying 
energy  levels  of  the  equipment  used  in 
furnishing  the  services.  They  noted  that 
there  are  several  community-based,  not- 
for-profit  radiation  therapy  centers, 
particularly  in  Texas,  Arkansas,  and 
Louisiana,  that  have  a  history  of  a 
locally-determined  basis  of  payment 
that  should  not  be  eliminated  simply,  to 
achieve  uniformity  in  payment  policy. 
Some  commenters  noted  that  the  RVUs 
established  by  the  Part  B  carriers  for 
these  local  technical  component  codes 
were,  in  fact,  cost-based,  unlike  the 
RVUs  published  in  the  proposed  rule  for 
radiation  treatment  delivery. 

Response:  We  are  adopting  our 
proposal  to  discontinue  local  radiation 
oncology  codes  and  local  energy-based 
RVUs  since  we  beheve  that  this  local 
coding  is  inconsistent  with  the  goals  of  a 
national  fee  schedule  for  physicians' 
services  based  on  a  resource-based 
RVS.  We  beheve  the  higher  RVUs  we 
are  establishing  for  the  radiation 
treatment  codes  in  this  final  rule  will 
ease  the  problems  the  commenters 
foresee  in  eliminating  local  uodes  for 
these  services. 

[Professional  and  Technical  Component 
Codes] 

Comment-  Nearly  all  commenters 
agreed  with  our  proposal  to  change  CPT 
codes  77336  and  77370  to  technical- 
component-only  codes  and  suggested 
that  it  would  be  important  to  clarify  the 
RVUs  assigned  to  the  professional 
component  and  to  the  technical 
component  of  the  other  physics  codes  to 
eliminate  variations  in  carrier 
interpretations  of  the  appropriate 
payment  poUcy.  A  national  organization 
of  community  radiation  therapy  centers 
that  only  bill  for  the  technical 
component  of  radiation  oncology 
services  indicated  that  our  proposal  did 
not  go  far  enough  in  recognizing  which 
CPT  codes  represent  services  that  are, 
in  fact,  not  furnished  by  physicians 
except  in  rare  instances.  The  group 
suggested  that  all  codes  in  the  77300 
series  of  the  CPT  (medical  radiation 
physics)  are  technical-component-only 
and  are  not  payable  to  physicians 
except  if  furnished  "incident  to"  a 
physician's  service  by  a  physicist 
employed  by  the  physician  or  if 
personally  and  directly  furnished  by  the 


physician  without  the  intervention  of 
nonphysician  personnel.  Some 
commenters  indicated  that  the 
physician's  services  associated  with 
physics  codes  are  payable  through  the 
treatment  planning  codes. 

Several  commenters  indicated  that  the 
remaining  physics  and  dosimetry  codes 
represent  procedures,  performed  by  the 
physicist  or  other  designated  person  for 
individual  patients,  that  have  a 
professional  component  to  pay  the 
physician  for  his  or  her  analysis, 
interpretation,  and  implementation  of 
the  service.  A  few  radiation  therapy 
physicists  expressed  their  concerns 
about  the  payment  policy  applicable  to 
medical  physics  codes  other  than  the 
two  physics  codes  for  which  the  policy 
has  been  clarified,  One  commenter 
indicated  that  the  radiation  oncologist 
receives  the  professional  component  for 
physics  services  while  the  physicist  who 
actually  furnishes  the  service  is  paid  for 
the  technical  component.  He  indicated 
that  he  had  never  seen  a  physician 
perform  a  treatment  plan  on  a  computer 
or  make  a  treatment  device  and  that 
physicians  rarely  do  a  dose  calculation 
or  microdosimetry.  He  stated  that  the 
physicist  should  receive  the  professional 
component  of  these  procedures  and  that 
the  technical  component  should  be  paid 
to  the  facility  for  the  equipment 
necessary  to  perform  the  service. 
Another  physicist  said  that  the  medical 
physics  codes  were  developed  as  a  way 
to  pay  physicists  for  their  services  to 
cancer  patients  and  suggested  that  the 
professional  component  of  these  codes 
should  only  be  legitimately  billed  by  a 
physician  if  the  physician  contracts  with 
the  physicist  who  furnishes  the  service. 
Several  other  commenters  suggested 
that  most  radiation  therapy  physicists 
have  doctor  of  philosophy  (Ph.D.) 
degrees  and  that  they  should  be  able  to 
bill  Medicare  for  their  professional 
services  rather  than  receive  payments 
for  their  services  indirectly  through 
radiation  oncologists. 

A  CMD  commented  that  most 
radiation  oncologists  define  their 
professional  component  services  to 
hospital  patients  in  connection  with 
these  codes  as  reviewing  dosimetry 
calculations  done  by  nonphysician 
personnel,  selecting  appropriate  isodose 
plans,  designing  treatment  devices,  etc. 
He  suggested  that  all  of  code  77370 
should  be  paid  as  technical-component- 
only  costs  to  hospitals  only.  A  hospital 
could  then  contract  with  physicians  to 
furnish  these  services  and  claim  the 
costs  of  the  physician  services  on  the 
cost  report. 

Response:  We  believe  the  elimination 
of  professional  component  values  for 
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these  codes  will  resolve  any 
misunderstandings  about  these  two 
codes.  As  for  the  other  physics  codes, 
our  current  policy  is  that  the 
professional  component  of  the  codes  is 
payable  for  services  furnished  to 
hospital  inpatients  and  outpatients  if  the 
physician  personally  performs  the 
service.  If  nonphysician  personnel 
perform  these  services  for  provider 
patients,  the  services  are  payable  as 
hospital  services  under  the  appropriate 
payment  provision. 

We  are  continuing  to  obtain  as  much 
information  as  we  can  on  the 
circumstances  under  which  physics 
services  are  furnished,  in  order  to 
determine  the  appropriate  payment 
mechanism  for  these  codes  if  the 
services  are  furnished  to  hospital 
patients,  in  view  of  the  requirement  in 
S  405.550(b)(3)  that,  in  order  for  payment 
to  be  made  by  carriers,  services  to  these 
patients  must  ordinarily  require 
performance  by  a  physician.  We  believe 
there  are  problems  with  the  designation 
of  professional  component  RVUs  to 
several  of  the  radiation  physics  codes, 
and  we  will  continue  to  consider  this 
matter  while  keeping  the  current  policy 
in  place.  We  believe,  however,  based  on 
the  CPT  descriptions  of  the  applicable 
codes,  that  making  itemized  payments 
for  professional  components  of  several 
of  the  physics  codes  duphcates 
payments  already  made  through 
physician  billings  for  treatment 
planning,  treatment  simulation,  and 
weekly  treatment  management.  We 
invite  any  information  from  experts  in 
this  field  that  will  allow  us  to  clarify  this 
matter  in  the  future. 

[Hyperthermia  Services] 

Comment-  One  commenter  indicated 
that  the  RVUs  assigned  to  hyperthermia 
services  (CPT  codes  77600,  77605.  77610. 
77615,  and  77620)  are  already 
signiflcantly  undervalued  relative  to  the 
cost  of  performing  the  procedures.  The 
commenter  stated  that  Medicare  pays 
only  about  $000  for  the  technical 
component  of  furnishing  a  course  of  this 
treatment  to  a  patient  although  the 
technical  component  costs  exceed 
$9,000. 

Response:  We  based  the  technical 
component  RVUs  for  this  service  under 
the  fee  schedule  on  the  estimated 
average  allowances  for  each  technical 
component  service  based  on  the 
radiologist  fee  schedule.  Section 
1848(b)(2)(A)  of  the  Act  requires  us  to 
base  the  RVtJs  for  radiology  services 
under  the  new  fee  schedule  on  the  RVUs 
established  under  the  radiologist  fee 
schedule  with  appropriate  modification 
to  adapt  the  RVUs  to  those  established 
under  the  Harvard  study.  The  technical 


component  RVUs  are  based  on  1991 
allowed  charges  for  the  service.  We  do 
not  believe  sufficient  evidence  has  been 
furnished  to  justify  an  adjustment  to  the 
RVUs  for  this  service, 

g.  Low  osmolar  contrast  material 
(LOCM).  Divergent  payments  exist 
among  carriers  for  LOCM,  also  known 
as  non-ionic  contrast  material,  for 
radiological  studies.  We  proposed  to 
make  separate  payment  for  LOCM  in 
intravenous  radiological  procedures  if  it 
is  used  for  patients  with  specified 
characteristics.  We  invited  comments  on 
this  proposed  pohcy,  which  was  based 
largely  on  criteria  developed  by  the 
h.CR.  We  also  invited  comments  on 
appropriate  payment  levels  for  LOCM, 

[Separate  LOCM  Payments] 

Comment  Nearly  all  commenters  who 
addressed  the  subject  approved  of  our 
proposal  to  recognize  separate 
payments  for  LOCM,  but  they  indicated 
that  LOCM  should  be  payable  as  a  drug. 
In  addition,  many  were  concerned  that 
the  proposal  was  inconsistent  with  the 
$20  million  limitation  on  payments  for 
new  technologies  covered  for  the  first 
time.  One  commenter  indicated  that 
LOCM  are  not  new  drugs,  but  that  we 
arbitrarily  delayed  Medicare  coverage, 
thus  denying  the  benefits  of  LOCM  to 
patients.  Some  indicated  that  Congress 
did  not  authorize  us  to  include  the 
estimated  additional  costs  for  an 
expanded  LOCM  coverage  policy  in  the 
determination  of  a  budget-neutral  CF 
and  that  we  would  be  exceeding  our 
authority  in  trying  to  do  so.  Many 
commenters  also  suggested  that  it  would 
be  inconsistent  to  include  payment  for 
the  LOCM  in  the  physician  fee  schedule, 
since  the  materials  involved  are  drugs 
used  by  physicians  in  furnishing 
services.  One  organization  indicated 
that  other  diagnostic  agents  used  in 
surgery,  such  as  methylene  blue  and 
indigo  carmine,  are  considered  drugs. 

Commenters  believe  it  would  be 
arbitrary  to  decrease  the  payment  for 
LOCM  since  physicians  cannot  control 
vendor  pricing  and  physicians  could  be 
placed  in  a  "no-win"  situation  of  either 
risking  pain  for  their  patients  or 
absorbing  the  increased  costs  of  LOCM. 
Many  commenters  indicated  that  the 
inclusion  of  the  dnig  in  a  budget-neutral 
fee  schedule  would  be  contrary  to  our 
proposal  regarding  the  coverage  of  new 
services  and  drugs  (56  PR  25815),  One 
commenter  suggested  that  it  is  not 
possible  for  any  system  to  add  new  and 
different  elements,  with  their  own 
inherent  costs,  and  expect  to  provide 
them  within  a  prior  budget  framework 
that  did  not  include  them.  Several 
commenters  indicated  that  the  use  of 
LOCM  is  another  example  of  the  spread 


of  the  use  of  high  technology  in  response 
to  the  malpractice  issue. 

Other  commenters  are  concerned  that 
we  were  proposing  to  lump  all  of  these 
pharmaceuticals  together  and  to 
establish  a  single  payment  rate  for  all 
LOCM.  Some  commenters  believe  that 
this  approach  fails  to  recognize  the  fact 
that  LOCM  are  single  source  Food  and 
Drug  Administration  (FDA)-approved 
drugs  and  that  it  would  be  a  departure 
from  our  longstanding  policy  to  cover 
drugs  for  all  FDA-approved  indications. 
One  commenter  indicated  that  there  is 
no  basis  in  the  law  or  other  poUcy 
directive  to  abandon  this  policy  for 
LOCM  and  that  the  proposal  to  treat 
LOCM  differently  from  other  drugs 
appears  to  be  based  solely  on  economic 
grounds.  The  commenter  suggested  that, 
while  we  have  proposed  the  use  of  cost- 
effectiveness  in  making  coverage 
decisions,  the  regulations  at  54  PR  4302 
have  not  been  finalized  nor  have  any 
guidelines  been  issued  concerning  how 
we  might  implement  the  use  of  this 
criterion,  A  few  physicians  questioned 
the  wisdom  of  switching  to  LOCM 
because  the  matter  of  benefits  received 
versus  the  increased  costs  has  never 
been  sufficiently  explored. 

Response:  The  matter  of  a  uniform, 
national  policy  on  separate  payments 
for  the  higher  incremental  costs 
associated  with  the  use  of  LOCM  in 
diagnostic  procedures  is  an  unresolved 
issue  carried  over  from  the  radiologist 
fee  schedule,  (Payment  of  the  costs 
associated  with  the  use  of  high  osmolar 
contrast  media  has  previously  been 
recognized  through  the  technical 
component  of  the  diagnostic  procedure 
codes.)  Section  2562.1.  of  the  MCM 
instructed  carriers  to  freeze  their 
policies  on  separate  payments  for 
LOCM  under  the  radiologist  fee 
schedule  to  the  policies  in  effect  during 
the  base  period  for  that  fee  schedule.  Of 
course,  the  implication  was  that  we 
would  establish  a  uniform  payment 
policy  if  we  obtained  additional 
information  from  the  ACR  and  other 
sources. 

Insofar  as  the  coverage  criteria  are 
concerned,  all  contrast  media  are 
covered  whether  LOCM  or  the  lower 
priced  product  is  furnished.  However, 
we  will  only  pay  the  higher  payment 
level  for  LC5(^  if  certain  specified 
conditions  are  met.  In  all  other 
circumstances,  payment  for  the  contrast 
media  is  included  in  the  technical 
component  allowed  for  the  procedure. 
When  the  radiologist  fee  schedule  went 
into  effect  in  April  of  1989,  our  primary 
concern  was  the  considerable  additional 
costs  associated  with  the  use  of  LOCM 
since  there  is  littie  scientific  evidence 
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that  the  existing  contrast  product 
presented  any  substantial  health  risk  to 
the  great  majority  of  patients. 

Based  on  the  findings  of  studies  and 
the  development  of  criteria  by  the  ACR 
as  to  the  appropriate  usage  of  LOCM, 
we  now  believe  that  we  can  establish  a 
national  policy  on  separate  payment  for 
LOCM.  Since  the  payment  for  this 
product  will  be  made  outside  of  the  fee 
schedule,  the  $20  million  limitation  set 
forth  in  section  1848(c)(2)(B)(iiMIl)  of  the 
Act  does  not  apply. 

It  was  our  intention  to  establish  RVUs 
for  the  Level  2  HCPCS  code  for  LOCM 
(A4648)  that  would  be  used  to  compute 
payments  in  all  instances  meeting  one  of 
the  payment  criteria.  Based  on  the 
comments  received,  we  have  determined 
that  this  is  not  feasible  because  of 
differences  in  the  basic  drugs  in 
question,  different  concentrations 
associated  with  each  drug,  and  different 
dosages  used  for  different  procedures. 

In  accordance  with  the  nearly 
unanimous  view  of  the  commenters,  we 
have  decided  to  pay  for  LOCM,  if  the 
patient  meets  the  required  criteria, 
under  the  standard  methodology  for 
payment  of  a  drug  furnished  incident  to 
a  physician's  service  generally  with  one 
additional  condition  to  prevent 
duplicate  payment.  That  is,  we  will  base 
payment  on  the  lower  of  the  estimate  of 
the  actual  acquisition  cost  (determined 
based  on  the  carrier  survey  of  the  actual 
invoice  price  paid  by  the  physician)  or 
the  national  AWP  of  the  drug  less  8 
percent.  The  8  percent  reduction  is  in 
recognition  of  the  fact  that  the  technical 
component  RVUs  for  these  procedures 
take  into  account  the  use  of  high 
osmolar  contrast  media,  which  average 
about  8  percent  of  the  cost  of  LOCM, 
and  full  payment  for  the  LOCM  would 
result  in  our  paying  for  2  different  types 
of  contrast  media  in  connection  widi  the 
same  procedure.  We  believe  the 
approach  we  are  adopting  is  preferable 
to  a  reduction  of  the  technical 
component  RVUs  associated  with  these 
procedures  since  the  existing  RVUs  will 
be  appropriate  in  making  payments  for 
procedures  furnished  to  patients  who  do 
not  meet  any  of  the  specified  criteria, 
and  if  we  reduced  the  technical 
component  RVUs,  a  new  separate 
payment  would  have  to  be  made  for  the 
high  osmolar  contrast  media. 

This  approach  meets  the  concerns  of 
commenters  who  indicated  that  the 
assignment  of  RVUs  to  LOCM  would 
lower  the  CF  applicable  to  their  services 
and  those  who  indicated  that  it  would 
be  unreasonable  to  treat  LOCM 
differently  than  other  drugs  are  treated 
under  the  fee  schedule.  It  does  not  meet 
the  concerns  of  commenters  who  believe 
that  the  use  of  LOCM  should  either  be 


universal  or  at  the  physician's  discretion 
(see  the  next  comment  and  response), 
since  no  payment  will  be  made  for 
LOCM  in  the  case  of  patients  who  do 
not  meet  one  of  the  specified  criteria. 

[Conditions  for  Payment  of  Services  for 
High-Risk  Patients] 

Comment-  Many  commenters 
approved  of  our  proposal  to  recognize 
separate  payments  for  LOCM  but 
objected  to  the  proposed  conditions 
under  which  the  payment  may  be  made 
only  in  the  case  of  high-risk  patients. 
Some  commenters  indicated  that  the 
criteria  should  be  flexible  to  allow  for 
the  medical  judgment  of  the  physician 
as  to  the  use  of  contrast  media  as  set 
forth  in  the  ACR's  position  on  the  use  of 
LOCM  and  that  the  omission  of  this 
criterion  made  it  misleading  for  us  to 
claim  ACR  identification  with  this 
proposed  policy.  The  commenter  stated 
that  a  physician's  decision  to  prescribe 
a  particular  drug  takes  into  account  the 
patient's  clinical  condition,  the  potential 
side  effects  of  the  drug  and  its 
alternatives,  and  the  potential 
diagnostic  and  therapeutic  benefit  to  be 
achieved.  Further,  Medicare  policy  does 
not  permit  carriers  and  intermediaries  to 
second-guess  physicians  when  they 
prescribe  drugs  for  FDA-approved 
indications. 

Commenters  indicated  that  the 
payment  criteria  should  take  into 
account  procedures  involving  sensitive 
areas  of  the  body  such  as  the  hand, 
procedures  involving  patients  who  are 
frightened  by  the  injection  of  contrast 
media,  infants,  patients  with  phlebitis, 
and  patients  for  whom  adequate  history 
or  laboratory  data  are  not  available. 
Some  commenters  recommended  that 
payment  for  LOCM  be  made  universal, 
rather  than  restricted  for  selected 
patients  only,  and  believe  this  would 
reduce  the  costs.  It  was  noted  that  most 
hospitals,  including  military  hospitals 
under  Federal  government  control,  have 
gone  to  universal  use  of  LOCM  for 
intravenous  injections. 

Some  conunenters  referred  to  the 
studies  conducted  in  Japan  and 
Austraha  to  demonstrate  the  benefits  of 
non-ionic  vis-a-vis  ionic  contrast  media 
and  the  high  costs  of  treating  patients 
who  have  severe  contrast  reactions  to 
ionic  media.  They  suggested  that  there  is 
a  greater  risk  of  severe  reactions  if  the 
patient  has  no  risk  factors  and  receives 
high  osmolar  contrast  media  than  if  a 
high-risk  patient  receives  LOCM. 
Several  commenters  indicated  that  they 
were  at  risk  for  legal  liabihty  should  a 
reaction  occur  during  a  procedure  in 
which  they  did  not  use  this  type  of 
contrast  material,  and  that  there  should 
be  some  provision  made  to  relieve  them 


of  this  responsibility.  They  noted  that 
the  use  of  LOCM  is  of  greatest  benefit  to 
those  older  patients,  such  as  Medicare 
beneficiaries,  whose  kidneys  may  have 
difficulty  handling  the  high  osmolar 
contrast  media. 

A  CMD  suggested  that  the  criterion  of 
"generalized  severe  debilitation"  was 
open  to  interpretation,  and  that  the 
phrase  "comatose  or  obtunded  patients" 
better  defines  the  condition  of  these 
patients.  Several  commenters  suggested 
that  the  use  of  LOCM  was  frequently 
indicated  in  intra-arterial  (specifically 
intracoronary),  intrathecal,  and 
intracavitary  injection  and  that  it  was 
indicated  in  coronary  arteriograms, 
cardiac  catheterizations,  pulmonary 
arteriograms,  and  extremity 
arteriograms.  One  commenter  referred 
to  a  study  conducted  by  Johns  Hopkins 
that  indicated  that  the  costs  of  treating 
adverse  reactions  from  contrast  media 
injected  during  cardiac  catheterization 
may  equal  or  outweigh  the  additional 
costs  for  LOCM. 

Response:  We  are  adopting  the 
proposed  criteria  for  making  separate 
payment  for  intra-arierial  as  well  as 
intravenous  injections,  because  we 
believe  the  criteria  for  paying  separately 
for  LOCM  are  equally  appropriate  for 
these  types  of  administration.  In 
addition,  we  will  instruct  the  carriers  to 
make  separate  payments  for  LOCM  in 
connection  with  all  intrathecal 
injections.  For  diagnostic  procedures 
furnished  to  beneficiaries  who  are 
neither  inpatients  nor  outpatients  of  any 
hospital,  carriers  will  pay  separately  for 
LOCM  in  the  case  of  all  intrathecal 
injections  and  for  intravenous  and  intra- 
arterial injections  if  it  is  used  for 
patients  with  one  or  more  of  the 
following  characteristics: 

•  A  history  of  a  previous  adverse 
reaction  to  contrast  material,  with  the 
exception  of  a  sensation  of  heat, 
flushing,  or  a  single  episode  of  nausea  or 
vomiting; 

•  A  history  of  asthma  or  allergy; 

•  Significant  cardiac  dysfunction 
including  recent  or  imminent  cardiac 
decompensation,  severe  arrhythmias, 
unstable  angina  pectoris,  recent 
myocardial  infarction,  and  pulmonary 
hypertension; 

•  Generalized  severe  debilitation;  or 

•  Sickle  cell  disease. 

We  decided  not  to  adopt  the  ACR's 
criterion  that  would  sanction  separate 
payment  for  LOCM  in  any 
circumstances  when,  after  due 
consideration,  the  radiologist  believes 
that  there  is  a  specific  indication  of  its 
use.  We  believe  this  liberal  criterion 
would  undo  the  purpose  of  having 
payment  criteria  at  all.  Based  on  the 
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best  information  we  have,  the 
alternative  contrast  media  are 
acceptable  for  most  usages  and  should 
not  be  considered  dangerous  drugs. 
However,  we  agree  that  LOCM  provides 
an  additional  measure  of  safety  for 
certain  high-risk  patients. 

We  reviewed  the  other  suggested 
indications  for  the  use  of  LOCM  and 
believe  either  insufficient  information 
was  presented  upon  which  to  adopt  the 
additional  criteria,  or  the  concerns  of 
the  commenter  were  sufficiently 
addressed  through  the  adopted  criteria. 
For  example,  we  believe  the  suggestion 
that  LOCM  are  indicated  in  all  cardiac 
catheterizations  and  several  types  of 
arteriograms  is  adequately  addressed 
through  the  cardiac  dysfunction 
criterion.  Further,  in  situations  in  which 
adequate  history  or  laboratory  data  are 
not  available,  we  believe  the 
commenters  are  referring  to  emergency 
situations  in  which  the  patients  would 
generally  be  hospital  patients.  In  these 
situations,  payments  for  LOCM  will  be 
made  through  an  intermediary,  rather 
than  a  carrier,  payment  mechanism. 

[LOCM  Price] 

Comment:  Some  conunenters 
suggested  that  the  issue  of  the  high  costs 
of  LOCM  should  be  addressed  to  the 
manufacturers  of  the  drug. 

Response:  We  have  no  authority  to 
interfere  with  prices  manufacturers 
charge  for  their  products. 

h.  Nuclear  medicine.  We  proposed  to 
change  the  designation  of  CPT  codes 
78990  and  79900  (the  furnishing  of 
diagnostic  and  therapeutic 
radionuclide(s])  associated  with  nuclear 
medicine  procedures  to  technical- 
component-only  codes,  because  the 
codes  simply  represent  the  substance 
used  in  the  procedures  rather  than  a 
service  including  physician  work. 

[Integration  of  RVUs  for  Nuclear 
Medicine] 

Comment:  Some  commenters 
questioned  the  validity  of  integrating  the 
RVUs  for  nuclear  medicine  procedures 
established  under  the  radiologist  fee 
schedule  into  the  overall  fee  schedule. 
They  noted  that  specialists  in  nuclear 
medicine  believe  the  procedures  they 
furnish  were  undervalued  under  the 
radiologist  fee  schedule  and  that 
Congress  provided  a  special  payment 
mechanism  for  them  in  1990  and  1991  in 
recognition  of  this  situation.  They 
believe  the  new  fee  schedule  only 
makes  this  situation  worse  and  nuclear 
medicine  should  have  been  evaluated 
separately.  They  suggested  that  the 
RVUs  for  nuclear  medicine  procedures 
be  raised  by  20  percent.  Some 
conunenters  indicated  that  the  Harvard 


team's  methodology  should  be  used  to 
establish  RVUs  for  nuclear  medicine 
procedures  as  well  as  for  radiological 
services  generally.  Several  speciaUsts  in 
nuclear  medicine  strongly  supported  the 
higher  RVUs  for  single  photon  emission 
computed  tomography  (SPECT) 
procedures,  because  SPECT  procedures 
detect  disease  not  seen  with 
conventional  modalities. 

Response:  We  recognize  nuclear 
medicine  is  both  a  separate  specialty 
and  a  subspecialty  of  radiology. 
However,  nuclear  medicine  procedures 
are  coded  as  radiology  procedures  in  the 
CPT,  and  Congress  has,  at  least  in  one 
instance,  included  nuclear  medicine 
procedures  in  the  definition  of  radiology 
services  (section  1833(a)(2)(E)(i}  of  the 
Act).  As  required  by  section 
1848(b)(2)(A)  of  the  Act,  the  values  for 
individual  radiology  procedures  have 
the  same  relationships  to  other 
radiology  procedures  under  the 
physicians'  fee  schedule  as  they  had 
under  the  radiologist  fee  schedule.  We 
do  not  believe  we  have  the  discretion  to 
use  RVUs  established  in  any  other 
manner.  While  Congress  did  establish  a 
special  payment  mechanism  for  nuclear 
medicine  procedures  furnished  by 
certain  physicians  from  April  1, 1990, 
through  December  31, 1991,  that 
provision  did  not  include  an  ongoing 
increase  in  the  values  assigned  to  these 
services  relative  to  other  radiology 
services. 

In  addition,  to  integrate  the  radiologist 
fee  schedule  into  the  physician  fee 
schedule,  we  split  the  radiologist  fee 
schedule  RVUs  into  work,  practice 
expense,  and  malpractice  components 
and  multiplied  the  radiologist  fee 
schedule  work  values  by  a  rescaling 
factor.  The  rescaling  factor  is  equal  to 
the  unweighted  mean  ratio  of  the 
Harvard  work  values  to  radiologist  fee 
schedule  work  values  for  the  55  services 
surveyed  by  Harvard  in  the  Phase  1  and 
Phase  II  studies,  For  this  final  rule, 
however,  we  calculated  the  rescaling 
factor  based  on  the  mean  ratio  of  the 
Harvard  study  to  the  radiologist  fee 
schedule  work  values  for  the  55  services 
surveyed  in  Harvard  Phase  II  and  an 
additional  10  services  surveyed  in 
Harvard  Phase  III. 

Rescaling  nuclear  medicine  services 
separately  using  this  different 
methodology  and  the  additional  services 
would  result  in  lower  nuclear  medicine 
work  values  than  if  they  are  rescaled 
together  with  other  radiology  services. 

[Diagnostic  Radionuclide] 

Comment:  Several  commenters 
indicated  that  they  supported  the 
proposed  policy  to  permit  individual 
Medicare  carriers  to  pay  a  separate  fee 


for  furnishing  a  diagnostic  or  therapeutic 
radionuclide  under  CPT  codes  78080  and 
79990  (56  FR  25808),  because  this  policy 
specifically  recognizes  the  right  of  each 
physician  to  select  the  appropriate 
radionuclide  for  a  particular  patient.  The 
organizations  that  represent  the 
interests  of  physicians  who  specialize  in 
nuclear  medicine  and  others  in  the  field 
suggested  that  a  national 
radiopharmaceutical  price  list  be 
established  and  enclosed  a  summary  of 
a  limited  survey  of  the  costs  of  these 
substances. 

Response:  The  proposal  in  question 
was  made  only  to  clarify  a  minor  error 
in  the  original  publication  of  the  RVUs 
under  the  radiologist  fee  schedule  (54  FR 
9023),  that  is.  the  listing  for  appendix  B 
indicated  that  carriers  would  establish 
RVUs  for  the  global,  professional,  and 
technical  components  of  CPT  codes 
78990  and  79900.  It  later  came  to  our 
attention  that  these  two  codes 
represented  only  the  radionuclide  itself 
and  did  not  represent  the  professional 
components.  Our  proposal  was  intended 
to  reflect  this  fact  and  was  not  intended 
to  have  payment  implications.  Payments 
for  radionuclides  under  the  physicians' 
fee  schedule  will  be  made  in  the  same 
fashion  as  they  are  made  under  the 
radiologist  fee  schedule.  That  is, 
payment  will  be  made  for  the 
radionuclide  in  addition  to  the  payment 
for  the  nuclear  medicine  procedure,  and 
the  payment  should  be  related  to  the 
acquisition  cost  of  the  substance. 
Organizations  representing  physicians 
who  specialize  in  nuclear  medicine  are 
compiling  a  price  listing  of  radionuclides 
that  we  plan  to  share  with  the  carriers 
to  assist  them  in  properly  pricing  these 
substances. 

[Nuclear  Medicine  Site  of  Service] 

Comment  Some  commenters 
indicated  that  the  vast  majority  of 
nuclear  medicine  procedures  are 
performed  on  a  hospital  outpatient  basis 
and  requested  that  the  site  of  service 
differential  not  be  applied  to  nuclear 
medicine  procedures. 

Response:  As  discussed  in  the 
proposed  rule  (56  FR  25835),  we  are 
excluding  radiology  services  from  the 
application  of  the  site  of  service 
differential  because  most  of  the  practice 
expense  for  these  services  is  accounted 
for  by  the  technical  component.  Nuclear 
medicine  procedures  classified  within 
the  70000  series  of  the  CPT  code  will  be 
considered  radiology  services  for 
purposes  of  this  exclusion. 

5.  Anesthesia  Services 

a.  Integration  of  anesthesia  services' 
into  the  physician  fee  schedule  and 
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elimination  of  actual  time.  Section 
1848(b)(2)(B)  of  the  Act  requires  the 
Secretary  to  use,  to  the  extent 
practicable,  the  uniform  relative  value 
guide,  with  appropriate  adjustment  of 
the  CF,  in  a  manner  to  assure  that  the 
fee  schedule  amounts  for  anesthesia 
services  are  consistent  with  the  fee 
schedule  amounts  for  other  services 
determined  by  the  Secretary  to  be  of 
comparable  value.  In  addition,  the 
Secretary  must  adjust  the  anesthesia 
CFs  by  GAFs  in  the  same  manner  as  the 
adjustment  is  made  for  other  physicians' 
services.  In  the  proposed  rule,  we 
proposed  to  eliminate  the  use  of  actual 
time  in  calculating  payment  for 
anesthesia  services  under  the  fee 
schedule. 

Comment:  Most  commenters  objected 
to  our  proposal  to  eliminate  actual  time 
and  integrate  the  average  time  of  the 
anesthesia  procedure  into  the  RVUs 
assigned  to  anesthesia  services.  The 
commenters  opposed  this  proposal  for 
various  reasons,  ranging  from  the  legal 
basis  of  our  approach  to  the  impact  this 
proposal  would  have  on  certain  types  of 
anesthesia  practice  arrangements. 

Some  commenters  disagreed  with  our 
interpretation  of  the  statutory  language 
and  Congressional  intent  regarding  the 
treatment  of  anesthesia  services  under 
the  physician  fee  schedule.  They  refer 
specifically  to  the  statutory  language 
discussing  the  integration  of  anesthesia 
services  into  the  fee  schedule.  Section 
1848(b)(2)(B)  of  the  Act  requires  the 
Secretary  to  use,  to  the  extent 
practicable,  a  relative  value  guide, 
established  under  section  6102(b)  of 
Public  Law  101-239,  with  appropriate 
adjustments  in  the  CF,  in  a  manner  to 
assure  that  the  fee  schedule  amounts  for 
anesthesia  services  are  consistent  with 
the  fee  schedule  amounts  for  other 
services  determined  by  the  Secretary  to 
be  of  comparable  value.  The 
commenters  argue  that  the  legislation 
clearly  anticipates  the  use  of  the 
uniform  relative  value  guide,  base  units 
plus  actual  time,  and  a  separate  CF  for 
anesthesia  services,  under  the  physician 
fee  schedule. 

Many  commenters  stated  that  the  use 
of  average  time  instead  of  actual  time 
would  disadvantage  certain  types  of 
anesthesia  practice  arrangements, 
particularly  those  in  teaching  hospitals 
and  rural  hospitals.  According  to  these 
commenters,  use  of  average  time  would 
redistribute  payments  from  these 
practice  arrangements  to  other 
arrangements,  such  as  anesthesia 
services  furnished  in  ASCs  where  the 
average  time  is  less  than  the  national 
average  time.  These  commenters 
recommend  that  we  continue  to  use 


actual  time  and  proposed  a  more 
restrictive  definition  of  "anesthesia 
time."  These  commenters  also 
recommend  that  time  be  independently 
verifiable  and  believe  this  verification 
would  be  relatively  simple  to  achieve. 
They  stated,  for  example,  that  the 
Medicare  conditions  of  participation 
could  require  that  operating  room 
nursing  records  document  the  start  and 
stop  of  anesthesia  time. 

Many  commenters  also  noted  that  the 
anesthesia  coding  system  was  designed 
with  actual  time  as  a  key  variable.  It  is 
common  for  the  anesthesia  codes  to 
subsume  a  large  number  of  surgical 
codes  whose  anesthesia  times  vary 
significantly.  They  noted  that  significant 
revision  to  the  coding  system  would  be 
necessary  to  accommodate  the 
elimination  of  actual  lime. 

Response:  In  the  proposed  rule,  we 
announced  our  intention  to  eliminate  the 
use  of  the  actual  time  a  given  procedure 
takes  to  perform  in  determining  payment 
for  anesthesia  services.  As  noted,  we 
received  numerous  comments  arguing 
against  this  proposal  on  a  variety  of 
grounds.  We  firmly  believe  we  have  the 
legal  authority  to  eliminate  time  since 
the  statute  only  directs  us  to  use  the 
uniform  relative  value  guide  "to  the 
extent  practicable".  We  have  decided 
temporarily,  however,  not  to  eliminate 
the  use  of  actual  time  primarily  because 
of  concern  that  the  coding  system  needs 
to  be  refined  as  a  prerequisite  for  this 
change. 

We  have  been  able  to  identify  certain 
high  volume  anesthesia  codes  that 
should  be  subdivided  because  they 
encompass  a  number  of  surgical  codes 
whose  average  time  unit  values  vary 
significantly  from  one  another.  We  were 
unable,  however,  to  extend  this  analysis 
to  anesthesia  services  with  lesser 
volumes  that  might  also  be  candidates 
for  further  subdivision.  Also,  we 
presently  lack  good  data  on  anesthesia 
times  for  teaching  hospitals.  We  are 
concerned,  from  discussions  with 
representatives  of  teaching  hospitals 
and  a  review  of  comments  from  teaching 
anesthesiologists,  that  the  issue  of 
whether  teaching  hospitals  have 
significantly  higher  average  times  needs 
further  examination. 

Since  actual  time  will  be  retained,  we 
will  use  temporarily  a  CF  for  anesthesia 
services  separate  from  the  CF  for  all 
other  services  under  the  fee  schedule, 
and  we  will  continue  to  use  the 
anesthesia  uniform  relative  value  guide 
consisting  of  base  units  per  procedure 
and  15-  and  30-minute  time  units  for 
personally  performed  and  medically 
directed  services,  respectively.  Also,  we 
will  continue  to  follow  the  provision  in 


current  law  requiring  that  payment  for 
concurrent  medical  direction  services  be 
reduced  as  follows:  10  percent  in  the 
base  units  for  2  concurrent  procedures, 
25  percent  in  the  base  units  for  3 
concurrent  procedures,  and  40  percent  in 
the  base  units  for  4  concurrent 
procedures.  (However,  if  there  are  three 
or  four  concurrent  procedures,  and 
cataract  or  iridectomy  anesthesia  is  one 
of  the  concurrent  procedures,  there  is 
only  a  10  percent  reduction  in  base  units 
for  the  cataract  or  iridectomy 
procedures.) 

As  required  by  law,  we  are  adjusting 
the  anesthesia  CF  to  assure  that  the  fee 
schedule  amounts  for  anesthesia 
services  are  consistent  with  the  fee 
schedule  amounts  for  other  services 
determined  to  be  of  comparable  value. 
We  determined  the  extent  to  which  the 
work  component  of  anesthesia  services 
was  overvalued  vis-a-vis  other 
procedures  and  reduced  the  work 
component  of  the  1991  national  average 
anesthesia  CF  by  this  percentage.  This 
is  further  discussed  under  the  section  on 
the  methodology  for  integrating 
anesthesia  services  in  the  fee  schedule. 

While  we  have  decided  to  continue 
temporarily  the  use  of  actual  time  for  the 
final  rule,  we  continue  to  have  serious 
reservations  about  paying  anesthesia 
services  on  a  different  basis  than  all 
other  physician  services.  We  also 
continue  to  believe  the  current  definition 
of  "anesthesia  time"  <s  not  precise  and 
leads  to  wide  variation  in  the  reporting 
of  time  and  is  subject  to  abuse.  We  will 
be  analyzing  the  issue  of  how  to  pay  for 
anesthesia  services  in  the  future. 

Among  the  issues  we  will  be 
analyzing  are  the  following: 

•  Whether  disaggregating  certain 
anesthesia  codes  or  even  returning  to 
surgical  codes  would  make  the 
elimination  of  actual  time  more  feasible 
and  equitable. 

•  Whether  we  should  eliminate  actual 
time  for  the  pre-  and  post-operative 
period  only,  that  is,  retain  actual  time 
for  the  operative  period. 

•  How  the  definition  of  "anesthesia 
time"  can  be  tightened  to  lessen  the 
variation  in  actual  time  reporting. 

For  the  short  term,  we  are  revising  our 
definition  of  "anesthesia  time" 
consistent  with  the  recommendation  of 
the  ASA.  For  this  purpose,  anesthesia 
time  involves  the  continuous  actual 
presence  of  the  anesthesiologist  (or  of 
the  medically-directed  qualified 
individual)  and  starts  when  he  or  she 
begins  to  prepare  the  patient  for 
anesthesia  care  in  the  operating  room  or 
equivalent  area  and  ends  when  the 
anesthesiologist  is  no  longer  in  personal 
attendance,  Uiat  is.  when  the  patient 
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may  be  safely  placed  under  post- 
operative supervision. 

Moreover,  we  are  instructing  our 
carriers  to  closely  monitor  the  use  of 
actual  time  reporting  for  high  volume 
procedures.  To  assist  them  in  this  effort, 
we  are  sharing  information  we  have 
developed  on  average  time  per 
procedure. 

b.  Payment  for  multiple  anesthesia 
services.  The  proposed  rule  did  not 
specifically  address  the  issue  of  the 
payment  policy  for  multiple  anesthesia 
services. 

Comment  Commenters  pointed  out 
that  the  proposed  rule  discussed 
additional  payments  to  surgeons 
performing  multiple  surgery  or  bilateral 
surgery.  There  was  no  discussion  of 
what  happens  to  the  anesthesiologist 
under  this  situation  if  time  were 
eliminated. 

Response:  Historically,  we  have  not 
had  a  national  payment  policy  to 
respond  to  the  circumstances  involving 
an  anesthesiologist  in  multiple 
anesthesia  procedures.  Consequently, 
each  carrier  determined  the  payment 
policy  that  applied  based  on  historical 
billing  practices.  It  is  our  understanding 
that  carriers  usually  recognized  the  base 
unit  of  the  highest  valued  procedure  of 
the  multiple  anesthesia  procedures  and 
the  actual  time  encompassing  the 
multiple  procedures.  Because  the 
proposed  rule  did  not  specifically 
address  this  issue  for  anesthesia 
services,  the  conunenters  assume  that 
the  anesthesiologist  would  only  be  paid 
on  the  basis  of  the  average  time 
associated  with  the  longest  procedure. 

This  comment  is  valid  even  though  we 
are  using  actual  time  rather  than 
average  time  as  a  basis  for  anesthesia 
payments.  We  are  adopting  as  a  uniform 
policy,  for  anesthesia  services 
associated  with  both  multiple  and 
bilateral  surgery  procedures,  the  policy 
that  recognizes  the  base  unit  of  the 
anesthesia  procedure  with  the  highest 
base  unit  value  and  actual  time  that 
extends  over  all  the  surgical  procedures. 

c.  Payment  for  specialized  services 
furnished  by  anesthesiologists.  The 
pohcies  of  carriers  are  mixed  with 
respect  to  recognition  of  separate 
payment  for  the  insertion  of  Swan-Ganz 
catheters,  intra-arterial  lines  and  central 
venous  pressure  lines  by 
anesthesiologists.  We  proposed  to  allow 
separate  payment  for  specialized 
procedures  furnished  by 
anesthesiologists  if  these  procedures  are 
furnished  in  conjunction  with  an 
anesthesia  procedure  or  as  an  unrelated 
procedure. 

Comment-  Commenters  generally 
favored  our  proposal  to  recognize 
separate  payment  for  certain  specialized 


services,  coded  as  medical  or  surgical 
codes,  furnished  by  anesthesiologists. 
These  are  invasive  procedures, 
sometimes  performed  pre-  or  intra- 
operatively  by  anesthesiologists  in  order 
to  place  certain  monitoring  devices  that 
provide  important  data  as  to  patient 
condition.  The  conunenters  indij:ate  that 
these  services  are  patient  specific,  not 
procedure  specific,  and  it  would, 
therefore,  be  inappropriate  to  bundle 
these  services  into  the  base  units.  Also, 
because  the  codes  are  used  by  several 
specialties,  they  must  remain  distinct 
codes.  These  commenters  also 
recommended  that  we  not  include  in  the 
regulations  the  specific  codes  for  the 
medical  or  surgical  services  furnished 
by  anesthesiologists  for  which  separate 
payment  would  be  allowed.  Instead, 
they  recommend  that  this  be  included  in 
program  operating  instructions. 

Response:  We  will  allow  separate 
payment  for  certain  specialized  medical 
and  surgical  services  that 
anesthesiologists  furnish  separately  or 
as  part  of  the  anesthetic  procedure  only 
if  these  services  are  reasonable  and 
necessary  or  are  not  included  as 
services  paid  under  the  global  surgical 
fee  or  otherwise  rebundled  with  the 
anesthesia  service.  Our  manual 
instructions  will  identify  the  specific 
medical  or  surgical  services  that  can  be 
separately  recognized  and  the 
circumstances  under  which  separate 
payment  can  be  made.  These 
instructions  will  identify,  for  instance, 
certain  anesthesia  codes  for  which 
separate  payments  will  not  be  allowed 
for  arterial  lines. 

Comment  Some  commenters  noted 
that  the  proposed  rule  was  unclear  on 
how  acute  post-surgical  pain 
management  services  would  be  paid. 
They  asked  whether  these  services 
would  be  separately  paid  or  included  in 
the  post-operative  surgical  care  global 
fee. 

Response:  Acute  post-surgical  pain 
management  services  are  generally 
furnished  by  the  surgeon.  Under  the  fee 
schedule,  these  services  by  the  surgeon 
are  included  in  the  surgeon's  global 
payment  and  are  not  separately  billed. 
We  recognize,  however,  that  there  are 
certain  special  situations  when  a 
patient's  acute  post-surgical  pain  may 
be  so  severe  as  to  require  consultation 
or  treatment  by  another  specialist  such 
as  an  anesthesiologist.  Our  policy  for 
these  situations  will  be  to  allow 
separate  billing  by  the  pain  specialist  if 
the  service  is  documented  as  being 
medically  necessary.  This  policy  is 
consistent  with  our  policy  for  other 
instances  of  concurrent  care.  If. 
however,  we  find  that  referral  to  a  pain 
specialist  becomes  routine,  we  will 


direct  carriers  to  reduce  the  global 
payment  for  the  surgery  accordingly. 

d.  Methodology  for  integrating 
anesthesia  services  into  the  physician 
fee  schedule.  The  proposed  rule 
described  how  anesthesia  services  were 
integrated  into  the  physician  fee 
schedule.  Harvard  produced  work 
values  for  19  anesthesia  services.  We 
used  the  relationship  between  the 
Harvard  woric  value  and  the  base  and 
average  time  unit  value  for  these  19 
procedures  to  compute  work  values  for 
the  remaining  anesthesia  services.  We 
computed  practice  expense  and 
malpractice  values  by  multiplying  the 
1991  national  average  CF  by  the  base 
and  average  time  unit  value  per 
procedure  and  the  corresponding 
anesthesiology  specialty  practice 
expense  or  malpractice  percentage.  We 
also  factored  in  the  base  unit  reductions 
and  the  lowered  time  unit  values  for 
medically  directed  procedures.  In  all.  we 
developed  relative  values  for  each 
anesthesia  procedure  code  for  each  of 
the  five  different  types  of  anesthesia 
practice  arrangements. 

We  also  used  this  methodology  to 
estimate  the  number  of  work,  practice 
expense,  and  malpractice  units  for  all 
anesthesia  procedures. 

Comment  Commenters  asserted  that 
there  were  significant  problems  with  the 
methodology  used  to  determine  average 
times  and  to  estimate  aggregate  work, 
practice  expense,  and  malpractice  RVUs 
for  physician  anesthesia  services.  For 
example,  the  commenters  noted  that 
Harvard  used  surgical  codes  that 
describe  specific  services  such  as 
anesthesia  for  laparoscopic  tubal 
ligation.  We  used  the  base  units  and 
average  time  for  code  00806,  which 
includes  laparoscopic  tubal  ligations 
and  19  other  procedures.  Also,  the 
commenters  noted  that  the  ratios  we 
computed  for  the  19  surveyed 
procedures  were  so  widely  divergent 
that,  while  it  is  mathematically  possible 
to  determine  a  ratio,  one  cannot  view 
the  resulting  number  as  having  any 
validity.  Based  on  one  conunenter's 
analysis,  the  variability  in  the  ratio  of 
Harvard  work  values  to  our  estimated 
average  time  units  showed  a  range  of  55 
percent.  Under  the  proposed  rule,  we 
equally  weighted  each  ratio  to  compute 
a  single  constant  ratio  of  24.21.  These 
ratios,  however,  ranged  from  a  low  of 
15.89  for  code  00806  to  a  high  of  29.41  for 
code  00142,  or  a  range  of  55  percent. 

Response:  We  will  not  be  using  the 
challenged  methodology  in  this  rule.  The 
primary  purpose  of  the  methodology 
was  to  estimate  work  values  for  the 
procedures  for  which  Harvard  did  not 
compute  work  values.  Since  we  are 
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continuing  to  use  the  base  units  from  the 
uniform  relative  value  guide  and  time 
units,  it  is  not  necessary  for  us  to 
compute  a  rescaling  factor  to  estimate 
work  values  for  the  unsurveyed 
procedures. 

Since  the  use  of  actual  time  is  being 
retained,  we  developed  a  different 
methodology  from  that  in  the  proposed 
rule  to  estimate  the  extent  to  which  the 
work  component  of  anesthesia  services 
is  overvalued. 

For  the  19  surveyed  procedures,  for 
which  Harvard  work  values  were 
available,  we  determined  the  difference, 
for  personally  performed  procedures, 
between  the  average  payment  under  the 
current  base  and  time  unit  system  and 
the  average  payment  that  would  be 
allowed  using  the  Harvard  work  values. 

The  average  payment  per  procedure 
under  the  current  base  and  time  unit 
system  was  determined  by  multiplying 
the  base  and  average  time  unit  per 
procedure  by  the  national  anesthesia 
CF.  The  national  CF  for  1991  will  be 
$19.27.  Average  time  units  are  calculated 
from  personally  performed  anesthesia 
procedures  from  NCH  files  for  the  9- 
month  period  ending  June  30, 1991.  We 
lowered  the  average  time  unit  values  by 
10  percent  to  account  for  the  removal  of 
multiple  anesthesia  services.  This 
adjustment  is  being  made  since  the 
Harvard  work  units  do  not  reflect  any 
multiple  procedures  while  our  average 
time  data  will  include  some  multiple 
procedures.  We  estimate  that  multiple 
anesthesia  procedures  will  increase  the 
average  time  unit  values  by  this 
percentage.  This  adjustment  of  time 
units  actually  lowers  the  percentage  by 
which  the  anesthesia  CF  must  be 
reduced.  The  base  unit  is  the  value  from 
the  uniform  relative  value  guide  (see 
appendix  A  in  section  8313  of  the  MCM]. 

The  average  payment  per  procedure 
under  the  physician  fee  schedule 
payment  system  was  determined  based 
on  the  Harvard  work  value;  the  practice 
expense  and  malpractice  payment 
amounts  for  each  of  the  19  anesthesia 
codes  were  "passed  through"  by 
multiplying  the  current  average 
allowance  per  procedure  by  the  sum  of 
the  anesthesia  practice  expense  and 
malpractice  expense  weights.  The 
Harvard  work  value  was  placed  on  the 
same  scale  as  practice  expense  and 
malpractice  and  multiplied  by  the 
general  physician  CF.  The  work  amount 
and  the  "passed  through"  amounts  for 
practice  expense  and  malpractice  were 
summed. 

For  each  of  the  19  procedures,  the 
percentage  reduction  between  the 
current  payment  amount  and  the 
physician  fee  schedule  payment  amount 
was  caladated.  The  reduction 


percentage  for  physician  anesthesia 
services  was  determined  as  the 
unweighted  mean  of  the  reduction 
percentages  for  all  19  procedures.  Based 
on  this  method,  the  reduction  percentage 
in  physician  anesthesia  work.will  be 
41.7  percent.  The  new  national  CF  for 
anesthesia  services,  without  the  1992 
update  of  1.9  percent,  will  be  $13.68 
which  constitutes  a  29-percent 
reduction.  This  was  derived  by  applying 
the  work  reduction  of  42  percent  to  69.5 
percent  of  the  $19.27  CF,  which  is  the 
anesthesia  specialty  work  share  and 
adding  in  the  practice  expense  and 
malpractice  shares  totaling  30.5  percent 
of  the  current  average  CF.  Algebraically, 
the  formula  will  be:  (($19.27)(.695)(.583) 
+  {$19.27)(.305)).  The  $13.68  CF 
constitutes  an  overall  29  percent 
reduction  of  the  current  CF. 

For  each  payment  area,  this  CF  was 
divided  into  work,  practice  expense,  and 
malpractice  components  based  on  the 
anesthesia  specialty  weights  of  .695, 
.232,  and  .073,  respectively.  Each  of 
these  components  was  multiplied  by  its 
respective  GPCI  and  summed.  The 
resultant  sum  constitutes  the  anesthesia 
fee  schedule  CF  for  the  payment  area. 
This  amount  is  increased  to  reflect  the 
update  factor  for  physician  services  for 
1992.  The  transition  rules  are  applied  to 
the  anesthesia  CF  in  the  same  way  they 
apply  to  all  other  physician  services. 

Comment:  One  commenter  referred  to 
analysis  it  conducted  on  the  1987  BMAD 
Procedure  File  to  test  the  reliability  of 
our  proposed  average  time  unit  values. 
This  analysis  was  performed  on  54 
anesthesia  codes,  which  account  for  88 
percent  of  approved  charges.  This 
commenter  noted  that  while  there  is 
correlation  between  the  averages  used 
by  us  in  the  proposed  rule  and  the 
commenter's  average  time  unit  values, 
there  is  clearly  a  consistent  under- 
valuation of  the  averages. 

Response:  The  commenter  failed  to 
note  that  the  time  units  reported  in  the 
1987  BMAD  file  are  time  units  that  have 
been  rounded  up  to  the  next  whole 
number.  The  data  source  used  in  the 
proposed  rule  were  average  time  units 
that  reflect  the  actual  time  and  were  not 
rounded.  The  rounding  can  account  for 
as  much  as  a  10-percent  increase  in 
average  time  unit  values,  which  helps 
explain  the  majority  of  the  difference 
between  our  average  values  and  the 
commenter's  average  values.  For  the  19 
procedures  for  which  we  estimated  the 
extent  to  which  anesthesia  services  are 
overvalued,  the  average  time  unit  values 
are  approximately  9  percent  higher  than 
the  proposed  average  time  unit  values 
used  in  the  proposed  rule.  These  final 
average  time  unit  values  are  based  on  a 
better  sample.  These  final  average  time 


unit  values  were  computed  from  a  100 
percent  sample  of  the  Common  Working 
File  (CWF)  data  for  personally 
performed  anesthesia  procedures  for  the 
period  October  1, 1990  to  June  30, 1991. 
The  increase  in  average  time  units 
means  that  the  reduction  in  anesthesia 
payments  must  be  greater,  since  there  is 
now  a  larger  disparity  between  the 
current  payment  allowance  and  the 
physician  fee  schedule  payment. 

Comment:  One  commenter  provided 
an  example  to  illustrate  inherent 
inequities  in  anesthesia  service 
payments  relative  to  other  physician 
services'  payments.  It  is  the 
commenter's  view  that  this  example 
shows  inappropriate  cross-linking 
between  anesthesia  services  and  other 
physician  services.  The  commenter 
correctly  noted  that  the  proposed 
resource-based  RVU  for  code  00420. 
anesthesia  for  removal  of  a  lesion  on  the 
back,  was  listed  at  4.79  units.  The 
commenter  identified  components  of  this 
anesthesia  procedure  (that  are 
otherwise  listed  as  medfcal  and  surgical 
service  codes)  and  attempts  to  assign 
resource-based  RVUs  to  these 
component  parts.  For  code  00420, 
components  would  be: 

•  Pre-operative  patient  history  and 
physical  examination. 

•  Placement  of  an  intravenous 
catheter. 

•  Drug  induced  induction  of  coma  and 
paralysis. 

•  Intubation. 

•  Mechanical  ventilation. 

•  Placement  in  the  prone  position, 
with  danger  of  heart  or  breathing 
dysfunction,  and  eye  or  limb  nerve 
injury  if  not  carefully  managed. 

•  Drug  induced  coma  and 
hemodynamic  management  for  45 
minutes. 

The  commenter  noted  that  if  a 
medical  specialist  were  to  furnish  and 
bill  for  these  services  in  the  intensive 
care  unit,  he  or  she  would  receive  10  to 
11  units  as  the  sum  of  units  for  these 
separately  reported  services,  whereas 
the  anesthesiologist  would  receive  4.79 
units  if  he  or  she  billed  the  anesthesia 
codes,  which  consists  of  these  and  other 
services. 

Response:  The  proposed  value  of  4,79 
units  cited  by  the  commenter  was  the 
combined  resource-based  RVUs 
developed  from  base  and  average  time 
units.  This  value  is  no  longer  valid,  since 
we  are  continuing  to  pay  anesthesia 
services  on  the  basis  of  uniform  base 
units  and  actual  anesthesia  time. 
Despite  this,  we  believe  the  commenter 
has  overstated  the  nature  of  and 
complexity  of  activities  included  in 
00420.  The  1991  average  allowed  charge 
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for  this  code  is  approximately  $205. 
Under  the  commenter's  scenario,  there 
would  have  been  an  allowance  of  $330 
(that  is.  11  units  multiplied  by  the 
national  physician  CF). 

e.  Monitored  anesthesia  care.  The 
OIG  has  prepared  a  final  report  entitled 
"Medicare  Coverage  and 
Reimbursement  for  Monitored 
Anesthesia  Care".  This  report 
recommends  that  monitored  anesthesia 
care  be  specifically  identified  on  the 
claim  form  with  a  uniform  modifier.  We 
proposed  to  adopt  this  recommendation 
and  provide  for  a  uniform  modifier  to  be 
used  with  the  anesthesia  code  to 
identify  monitored  anesthesia  care. 

Comment:  Some  commenters  opposed 
the  use  of  a  claims  modifier  to  identify 
those  cases  when  the  anesthesia 
procedure  is  performed  under  monitored 
anesthesia  care.  These  commenters  are 
concerned  that  we  are  only  interested  in 
obtaining  this  data  so  as  to  reduce  fee 
schedule  payments  for  anesthesia 
procedures  performed  under  monitored 
anesthesia  care.  These  commenters  also 
noted  that  there  is  no  need  to  indicate 
the  type  of  anesthesia  selected  on  the 
claim  form;  it  is  analogous  to  asking  the 
surgeon  to  indicate  the  surgical 
approach. 

Response:  We  proposed  the  use  of  a 
claims  modifier  to  identify  monitored 
anesthesia  care  cases  to  have  basic  data 
on  the  total  volume  of  anesthesia  care 
cases  and  to  be  able  to  identify  those 
anesthesia  procedures  most  commonly 
performed  under  this  process.  It  is  our 
intention  to  ensure  that  cases  being 
reported  as  monitored  anesthesia  care 
are  medically  necessary  and  that  cases 
of  much  lesser  complexity  than 
monitored  anesthesia  care  cases  are  not 
being  improperly  reported  as  monitored 
anesthesia  care  cases.  While  we  do  not 
have  plans  to  revise  the  payment  policy 
for  monitored  anesthesia  care  at  this 
time,  we  do  not  rule  out  this  possibility 
if  data  and  analysis  support  this 
approach.  A  modifier  of  "QS"  will  be 
used  to  designate  a  procedure  as  a 
monitored  anesthesia  care  procedure. 

f.  Teaching  physicians.  We  proposed 
to  recognize  an  attending  physician 
relationship  only  if  a  teaching 
anesthesiologist  is  involved  with  a 
single  procedure  involving  an  intern  or 
resident  (§  415.44). 

Comment:  Some  commenters 
indicated  that  teaching  hospitals  would 
be  adversely  affected  by  the  policy 
under  which  unreduced  fee  schedule 
payments  would  be  made  only  if  the 
teaching  anesthesiologist  estabUshes  an 
"attending  physician"  relationship  in  a 
single  case  involving  an  intern  or 
resident.  These  commenters  noted  that  it 
is  the  usual  practice  for  a  teaching 


anesthesiologist  to  be  involved  with  two 
concurrent  cases  involving  interns  or 
residents.  Many  commenters  stated  that 
it  is  a  common  practice  for  teaching 
surgeons  and  other  teaching  medical 
specialists  to  extend  their  services  to 
more  than  one  patient  concurrently.  For 
example,  the  resident  may  perform  all 
aspects  of  surgery  except  for  the  most 
difficult  part,  which  the  teaching 
surgeon  will  perform.  After  the  teaching 
surgeon  performs  this  part,  he  leaves  the 
remainder  of  the  service,  including  the 
closing,  to  be  performed  by  the  resident. 
The  teaching  surgeon  may  then  go  on  to 
the  next  operating  room  to  perform  the 
more  complex  part  of  the  next  scheduled 
surgical  procedure.  These  commenters 
recommended  no  action  be  taken  on  the 
teaching  anesthesia  payment  issue  until 
it  is  undertaken  systematically  as  part  of 
the  review  of  all  teaching  physician 
policies.  Other  commenters  favored  the 
policy  to  apply  medical  direction 
payment  rules  to  all  concurrent 
procedures  as  this  established  a  "level 
playing  field"  without  regard  to  choice 
of  anesthesia  provider. 

Commenters  also  believe  that  there  is 
no  systematic  incentive  to  use  CRNAs 
instead  of  residents,  because  only  about 
12  percent  of  all  CRNAs  practice  in 
academic  settings.  These  commenters 
further  noted  that  academic  centers 
exist  to  train  residents  and  the  practice 
arrangements  for  all  specialties  are 
geared  to  that  goal.  It  is  not  an  issue  of 
"choosing"  a  resident  over  a  CRNA 
because  of  economics;  physicians  are 
there  to  teach  residents. 

Response:  We  understand  that  it  is 
common  practice  for  teaching 
anesthesiologists  to  be  routinely 
involved  in  two  concurrent  cases  and 
for  almost  all  our  carriers  to  currently 
recognize  unreduced  allowances  if  an 
anesthesiologist  is  involved  with  two 
concurrent  cases.  Consequently,  our 
proposed  policy  could  prove  disruptive 
to  current  anesthesia  practices  of 
teaching  hospitals  if  implemented 
precipitously.  On  the  other  hand,  we  are 
concerned  with  the  disparity  in  payment 
allowances  between  two  concurrent 
procedures  involving  residents  or  other 
nonphysician  anesthetists.  While  we 
understand  the  teaching  anesthesiologist 
issue  is  not  unlike  the  issues  affecting 
other  teaching  physicians  in  concurrent 
cases,  we  do  not  wish  to  defer  action  on 
this  matter  until  we  address 
systematically  the  issue  of  coverage  of 
teaching  physicians.  To  give  the 
teaching  hospitals  the  opportunity  to 
adjust  their  practices,  we  will  continue 
the  policy  that  allows  unreduced 
payments  for  concurrent  cases  involving 
residents  through  December  31, 1993. 
For  services  furnished  after  that  date. 


we  will  uniformly  apply  medical 
direction  payment  rules  to  concurrent 
procedures  regardless  of  whom  the 
anesthesiologist  is  directing. 

Comment:  Many  commenters  objected 
to  our  proposed  policy  regarding  the 
number  of  concurrent  cases  a  teaching 
physician  could  manage,  because  it 
would  reduce  medical  school 
departmental  income  and  the  ability  of 
this  income  to  support  anesthesia 
residents.  These  commenters  mention 
that  faculty  physician  fees  make  up  the 
large  part  of  departmental  income.  The 
proposed  policy  would  reduce 
departmental  income  because  faculty 
fees  would  be  reduced.  This  would 
result  in  a  decrease  in  the  number  of 
anesthesia  residents. 

Response:  This  comment  implies  that 
Medicare  pays  for  the  cost  of  residents* 
services  through  physician  service 
payments.  There  is  a  specific  payment 
mechanism  in  §  413.86  to  recognize  the 
cost  of  services  of  interns  and  residents 
in  approved  training  programs.  For  cost 
reporting  periods  beginning  July  1, 1085. 
Medicare  pays  the  hospital  a 
prospectively  determined  hospital 
specific  per  resident  amount.  These 
payments  would  be  made  independent 
of  the  amounts  recognized  for  faculty 
physicians'  involvement  with  Interns 
and  residents. 

6.  Physician  Pathology  Services 

The  law  requires  that  physician 
pathology  services  be  treated  like  other 
physician  services  under  the  fee 
schedule  beginning  January  1, 1992.  Of 
the  approximately  1,100  services  listed 
in  the  pathology  section  of  the  CPT,  only 
57  services  qualified  as  physician 
services  under  the  proposed  rule.  The 
remainder  of  pathology  services  are 
considered  clinical  diagnostic 
laboratory  services  and  are  excluded 
from  the  physician  fee  schedule  by 
section  1848(j)(3)  of  the  Act.  As  pari  of 
its  cooperative  agreement  with  us,  the 
Harvard  study  team  has  provided 
relative  values  for  the  physician  work 
associated  Mrith  physician  pathology 
services.  We  explained  in  the  proposed 
rule  that  while  the  Harvard  findings 
would  allow  us  to  compute  payment 
amounts  for  the  professional  component 
of  physician  pathology  services,  section 
4104(c)  of  Public  Law  101-508  also 
requires  that  we  consider  an  appropriate 
adjustment  to  reflect  the  technical 
component  of  furnishing  physician 
pathology  services  through  a  laboratory 
that  is  independent  of  a  hospital  and 
separate  from  a  physician's  office.  We 
proposed  to  assume  that  the  technical 
component  of  physician  pathology 
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services  is  equal  to  15  percent  of  the 
1991  adjusted  historical  charge. 

[Ck)de  Omissions] 

Comment:  Some  commenters  stated 
that,  in  the  proposed  rule,  we  listed  57 
CFT  codes  that  qualify  as  physician 
pathology  services  and  would  be 
included  under  the  fee  schedule. 
Actually,  we  did  not  publish  this  list  in 
the  Federal  Register  although  these 
codes  are  listed  in  section  5114  of  the 
MCM.  One  commenter  identified  the 
following  list  of  codes  that  should  be 
considered  physician  pathology  services 
and  is  virtually  identical  to  the  MCM 
list.  This  hst  follows: 
80500    Clinical  pathology  consultation; 

limited,  without  review  of  patient's 

history  and  medical  records 
80502    *  *  *  comprehensive,  for  a 

complex  diagnostic  problem,  with 

review  of  patient's  history  and 

medical  records 
85060    Blood  smear,-  peripheral, 

interpretation  by  physician  with 

written  report 
85095    Bone  marrow  smear  and /or  cell 

block;  aspiration  only 
85097     *  *  *  smear  interpretation  only 

85100  *  *  *  aspiration,  staining  and 
interpretation 

85101  *  *  *  aspiration  and  staining 
only 

85102  Bone  marrow  needle  biopsy 

85103  *  *  *  staining  and 
interpretation  only 

85105     *  *  *  interpretation  only 
85109     *  *  *  staining  and  preparation 
only 

86077  Blood  bank  physician  services; 
difficult  cross  match  and/or  irregular 
antibodylies),  interpretation  and 
written  report 

86078  *   *   *  investigation  of 
transfusion  reaction  including 
suspicion  of  transmissible  disease, 
interpretation  and  written  report 

86079  *  *  *  authorization  for 
deviation  from  standard  blood 
banking  procedures  (for  example,  use 
of  outdated  blood,  transfusion  of  RH 
incompatible  units],  with  written 
report 

88104    Cytopathology,  fluids,  washings 
or  brushings,  with  centrifugation 
except  cervical  or  vaginal;  smears 
with  interpretation 

88106  *  *  *  filter  method  only  with 
interpretation 

88107  *  *  *  smears  and  filter 
preparation  with  interpretation 

88108  *  *  *  concentration  technique, 
smears  and  interpretation  (for 
example,  Saccomanno  technique) 

88125    Cytopathology.  forensic  (for 

example,  sperm) 
88151    Cytopathology,  smears,  cervical 

or  vaginal  (for  example. 


Papanicolaou],  up  to  three  smears: 
requiring  interpretation  by  physician 

88160  Cytopathology,  any  other  source: 
screening  and  interpretation 

88161  *  *  *  preparation,  screening 
and  interpretation 

88162  *  *  *  extended  study  involving 
over  5  slides  and/or  multiple  stains 

88170  Fine  needle  aspiration  with  or 
without  preparation  of  smears: 
superficial  tissue  (for  example, 
thyroid,  breast,  prostate) 

88171  *  *  *  deep  tissue  under 
radiologic  guidance 

88172  Evaluation  of  fine  needle 
aspirate  with  or  without  preparation 
of  smears;  inmiediate  cytohistologic 
study  to  determine  adequacy  of 
specimen(8) 

88173  *  *  *  interpretation  and  report 
88180    Flow  cytometry;  each  cell 

surface  marker 
88182     *  *  *  cell  cycle  or  DNA  analysis 
88300    Surgical  pathology,  gross 

examination  only 
88302    Surgical  pathology,  gross  and 

microscopic  examination 

88304  Surgical  pathology,  gross  and 
microscopic  examination 

88305  Surgical  pathology,  gross  and 
microscopic  examination 

88307    Surgical  pathology,  gross  and 

microscopic  examination 
88309    Surgical  pathology,  gross  and 

microscopic  examination 

88311  Decalcification  procedure  (List 
separately  in  addition  to  code  for 
surgical  pathology  examination) 

88312  Special  stains  (List  separately  in 
addition  to  code  for  surgical  pathology 
examination):  Group  1  for 
microorganisms  (for  example,  Gridley. 
acid  fast,  methenamine  silver),  each 

88313  *  *  •  Group  II,  all  other,  (for 
example,  iron,  trichrome),  except 
immunocytochemistry  and 
immunoperoxidase  stains,  each 

88314  *  *  *  histochemical  staining 
with  frozen  section(s] 

88318  Determinative  histochemistry  to 
identify  chemical  components  (for 
example,  copper,  zinc] 

88319  Determinative  histochemistry  or 
cytochemistry  to  identify  enzyme 
constituents,  each 

88321    Consultation  and  report  on 
referred  slides  prepared  elsewhere 

88323    Consultation  and  report  on 
referred  material  requiring 
preparation  of  slides 

88325    Consultation,  comprehensive, 
with  review  of  records  and  specimens, 
with  report  on  referred  material 

88329    Consultation  during  surgery; 

88331  *  *  •  with  frozen  section(8}, 
single  specimen 

88332  *  *  *  each  additional  tissue 
block  with  frozen  section(s] 


88342    Immunocytochemistry  (including 
tissue  immunoperoxidase).  each 
antibody 

88346  Immunofluorescent  study,  each 
antibody 

88347  *  *  *  indirect  method 

88348  Electron  microscopy:  diagnostic 

88349  *  *  *  scanning 

88355  Morphometric  analysis;  skeletal 
muscle 

88356  *  *  *  nerve 
88358     *   *   *  tumor 

88362    Nerve  teasing  preparation 
88365    Tissue  in  situ  hybridization, 
interpretation  and  report 
Response:  We  are  accepting  the 
commenter's  proposed  list  as  a  valid  list 
of  physician  pathology  services.  While 
most  of  these  codes  will  have  both  a 
professional  component  and  a  technical 
component,  only  one  of  these  codes, 
85109.  is  a  technical-component-only 
code.  No  payment  will  be  made  by  the 
carriers  if  these  services  are  furnished  to 
a  hospital  inpatient  or  an  outpatient  by 
a  hospital  physician.  Other  codes,  such 
as  80500,  80502,  85060,  85095,  85097, 
85105,  and  86077  through  86079  represent 
professional-component-only  services. 
Addendum  B  designates  the  physician 
pathology  codes  as  having  a 
professional  component  only,  a 
technical  component  only,  or  both  a 
professional  and  technical  component. 

We  are  also  clarifying  our  payment 
for  two  other  codes.  Code  88151 
(cytopathology,  smears,  cervical  or 
vaginal,  requiring  interpretation  by  a 
physician)  is.  for  a  hospital  outpatient  or 
a  nonhospital  patient,  paid  only  under 
the  clinical  laboratory  fee  schedule  and 
is,  therefore,  excluded  from  the 
physician  fee  schedule.  This  code, 
however,  if  billed  with  modifier  26,  will 
be  used  to  designate  the  professional 
component  and  will  be  paid  under  the 
physician  fee  schedule  if  a  physician 
interprets  an  abnormal  smear  for  a 
hospital  inpatient.  This  same  policy  will 
apply  to  screening  pap  smears,  code 
P3001. 

Similarly,  code  85060  (blood  smear, 
peripheral,  interpretation  by  a 
physician)  if  billed  with  modifier  26,  will 
be  used  to  designate  the  professional 
component  and  will  be  paid  under  the 
physician  fee  schedule  if  a  physician 
interprets  an  abnormal  blood  smear  for 
a  hospital  inpatient.  If  a  physician 
interpretation  of  an  abnormal  blood 
smear  is  performed  for  a  hospital 
outpatient  or  a  nonhospital  patient,  this 
service  is  not  billed  under  code  85060.  It 
is  considered  a  routine  part  of  the 
ordered  hematology  service  (that  is. 
those  tests  that  include  a  differential 
white  blood  count]  and  is  paid  under  the 
clinical  laboratory  fee  schedule. 
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[Clinical  Laboratory  Interpretation 
Services] 

Comment:  Commenters  requested  that 
we  consider  paying  for  a  new  category 
of  services,  namely,  clinical  laboratory 
interpretation  services,  under  the 
physician  fee  schedule.  They  maintain 
that  there  are  a  limited  number  of 
clinical  laboratory  codes  for  which  it  is 
almost  always  necessary  for  the 
laboratory  physician  to  furnish  an 
interpretation.  These  services  cannot  be 
appropriately  paid  as  clinical 
consultations  because  they  are  not 
always  requested  by  the  attending 
physician  although  the  laboratory 
physicians  assert  that  their 
interpretations  are  necessary  for  the  test 
to  have  meaning  to  the  attending 
physician.  They  also  recommended  that 
we  provide  for  a  biannual  re-evaluation 
process  of  clinical  laboratory  codes 
always  requiring  a  physician's 
interpretation. 

Response:  During  the  past  year,  we 
have  worked  with  the  carriers'  medical 
directors  to  develop  a  national  list  of 
clinical  laboratory  codes  for  which  a 
laboratory  physician  would  furnish  a 
clinical  laboratory  interpretation 
service.  We  are  adopting  this  national 
list  and  will  periodically  review  this  list 
to  determine  if  additions  or  deletions 
are  appropriate.  The  national  list  will  be 
included  in  the  Medicare  Carriers 
Manual.  This  national  list  includes  the 
following  codes: 

83020    Hemoglobin;  electrophoresis 
83912    Nucleic  acid  probe,  with 

electrophoresis,  with  examination  and 

report 
84165    Protein,  total,  serum; 

electrophoretic  fractionation  and 

quantitation 
84190    Protein,  urine;  electrophoretic 

fractionation  and  quantitation 
85390    Fibrinolysin;  screening 
85576    Platelet;  aggregation  (in  vitro). 

any  agent 

86255  Fluorescent  antibody;  screen 

86256  Fluorescent  antibody;  titer 
86320    Immunoelectrophoresis;  serum. 

each  specimen 

86325    Immunoelectrophoresis;  other 
fluids  (for  example,  urine)  with 
concentration,  each  specimen  , 

86327    Immunoelectrophoresis;  crossed 
(2  dimensional  assay) 

86334    Immunofixation  electrophoresis 

87164    Darkfield  examination,  any 
source  (for  example,  penile,  vaginal, 
oral,  skin);  includes  specimen 
collection 

87207    Smear;  primary  source,  with 
interpretation;  special  stain  for 
inclusion  bodies  or  intracellular 
parasites  (for  example,  malaria,  kala 
azar.  herpes) 


89060    Crystal  idenUfication  by  light 
microscopy  with  or  without  polarizing 
lens  analysis,  any  body  fluid  (except 
urine) 

We  are  revising  S  405.556,  which  sets 
forth  conditions  for  payment  of  charges 
for  physician  laboratory  services,  to 
include  the  newly  defined  category  of 
services,  clinical  laboratory 
interpretation  services,  and  the 
circumstances  under  which  these 
services  are  covered.  To  be  covered, 
these  services  must  be  requested  by  the 
patient's  attending  physician,  result  in  a 
written  narrative  report  included  in  the 
patient's  medical  record,  and  require  the 
exercise  of  medical  judgment  by  the 
consultant  physician.  We  will  allow  a 
hospital's  standing  order  to  be 
considered  a  substitute  for  an  individual 
request  by  the  patient's  attending 
physician. 

In  addition,  we  are  establishing  work, 
practice  expense,  and  malpractice  RVUs 
for  clinical  laboratory  interpretation 
services.  The  work  values  proposed  by  a 
national  pathology  organization  were 
reviewed  by  our  medical  advisors. 
Based  on  this  review,  we  have 
determined  that  the  most  comparably 
valued  service  to  the  clinical  laboratory 
interpretation  service  is  the  brief  clinical 
consultation,  code  80500.  We  are. 
therefore,  assigning  the  work,  practice 
expense,  and  malpractice  values  of  the 
brief  clinical  consultation  to  each  of  the 
clinical  laboratory  interpretation  codes. 
We  plan  to  provide  for  a  periodic  review 
process  for  adding  or  deleting  codes 
from  the  list  of  approved  clinical 
laboratory  interpretation  services.  This 
process  will  be  part  of  the  RVU  process 
described  elsewhere  in  this  preamble. 

[Coding  Conventions] 

Comment:  Commenters  noted  that 
there  are  a  variety  of  coding  practices 
among  pathologists  and  differing  coding 
and  payment  polices  among  Medicare 
carriers.  Some  carriers  require  that 
pathologists  continue  to  use  the  pre-1985 
coding  convention  that  indexed  codes  to 
organs  or  surgical  procedures  rather 
than  to  the  level  of  diagnostic  skill  or 
difficulty  involved  in  the  pathologist's 
work.  Some  carriers  have  other  coding 
guidelines  that  place  all  specimens  of 
one  type  in  a  particular  code  and  that 
differ  from  guidelines  of  other  carriers. 

The  commenters  requested  that  we 
instruct  the  Medicare  carriers  to  adopt 
the  1992  CPT  surgical  pathology  coding 
system  simultaneously  with 
implementation  of  the  fee  schedule.  The 
1992  CPT  system  will  allow  physicians 
and  carriers  to  reliably  and  consistently 
code  the  same  service  the  same  way  in 
all  geographic  areas. 


Response:  We  intend  to  adopt  the 
1992  CPT  pathology  codes.  The  carriers 
will  be  significantly  limited  in  the  extent 
to  which  they  can  use  local  codes  or 
local  interpretations  of  CPT  codes. 

[Consultative  Pathology  Services] 

Comment-  One  of  the  current  criteris 
for  a  covered  clinical  consultation 
service  is  that  the  consultation  must 
relate  to  a  test  result  that  lies  outside 
the  clinically  significant  or  expected 
range  in  view  of  the  condition  of  the 
patient.  One  commenter  suggested  that 
this  criterion  be  revised  so  as  to  include 
circumstances  under  which  the 
pathologist  responds  to  a  follow-up 
request  for  interpretation  of  a  "rule  out" 
test  that  falls  in  the  normal  range.  This 
occurs,  for  example,  when  the  attending 
physician  expects  a  test  to  yield  an 
abnormal  result  in  light  of  other 
diagnostic  information  on  the  patient, 
but  the  test  result  is  normal.  This 
commenter  recommended  that 
§  405.556(b)(2),  which  requires  that 
consultative  pathology  services  relate  to 
a  test  result  that  lies  outside  the 
clinically  significant  normal  or  expected 
range  in  view  of  the  condition  of  the 
patient,  be  revised  by  allowing  an 
alternative  requirement  for  the  test 
result  to  "provide  beneficial  direction  in 
the  care  of  the  patient". 

Response:  We  are  not  adopting  this 
comment.  We  believe  the  language  of 
the  current  regulation  is  broad  enough  to 
cover  this  circumstance.  We  will  clarify 
our  interpretation  of  the  regulations  in 
the  operating  instructions  to  the  carriers 
to  implement  the  physician  fee  schedule. 

[Surgical  Pathology  Services] 

Comment-  Commenters  inquired 
whether  the  interpretation  of  a  surgical 
pathology  service  furnished  by  a 
hospital  pathologist  to  a  nonhospital 
patient  is  a  physician  service  subject  to 
the  physician  fee  schedule  or  a 
laboratory  service  payable  on  a 
reasonable  charge  basis  and  subject  to 
the  inflation-indexed  charge  (IIC). 
Commenters  also  questioned  whether 
the  technical  component  of  surgical 
pathology  services  would  be  subject  to 
the  rules  for  purchased  diagnostic 
services  when,  for  example,  a  hospital 
pathologist  purchases  the  technical 
service  from  an  independent  laboratory. 

Response:  This  service  is  a  physician 
service  payable  under  the  physician  fee 
schedule.  We  do  not  consider  the 
technical  component  of  a  surgical 
pathology  service  to  constitute  a 
diagnostic  test. 
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[Biopsy  Interpretation] 

Comment-  One  commenter  stated  that 
a  neurologist's  interpretation  of  muscle 
and  nerve  biopsies  involves  more  work 
than  the  pathologist's  interpretation  of 
biopsies  because  the  neurologist  must 
correlate  the  biopsy  results  with  a 
clinical  condition  presented  by  the 
patient,  whereas  the  pathologist  does 
not.  Because  the  work  is  different,  the 
commenter  believes  separate  relative 
values  and  codes  should  be  established 
for  each. 

Response:  We  do  not  agree  with  the 
commenter.  Under  the  current  coding 
system,  there  is  a  single  work  value  for 
each  CPT  code.  We  suggest  that  the 
professional  association  that  represents 
neurologists  present  their  argimients  for 
additional  codes  to  the  CPT  Editorial 
Panel.  Moreover,  the  correlation  of  the 
biopsy  results  with  other  patient 
findings  would  be  part  of  a  physician 
visit  or  consultation  and  not  additional 
work  associated  with  the  biopsy. 

[Waiting  Time] 

Comment-  Commenters  stated  that 
although  the  pathologists  recommended 
that  the  Harvard  study  include  "waiting 
time"  as  an  element  of  service  for 
certain  pathology  services,  it  was 
excluded.  However,  the  Harvard  study 
did  provide  for  a  surgeon's  waiting  time. 
The  commenters  noted  that  it  would  be 
inconsistent  and  inequitable  to 
compensate  surgeons  for  surgical 
waiting  time  and  not  to  compensate 
pathologists  for  waiting  time  attendant 
to  the  same  surgery.  The  commenters 
recommended  that  pathologist  waiting 
time  attendant  to  surgical  procedures  be 
separately  compensated. 

Response:  We  do  not  agree  with  the 
commenter  that  waiting  time  should  be 
included  as  an  element  in  the  pathology 
RVUs,  because  it  was  considered  by 
Harvard  in  the  development  of  the 
RVUs  for  surgical  services.  Unlike 
surgeons,  pathologists  are  able  to 
perform  other  work  while  they  are 
waiting  for  a  surgical  specimen  to  be 
ready  for  review.  The  nature  of  their 
work  permits  them  to  efficiently  use  the 
waiting  time  if  they  choose. 

7.  Charge-based  Computation  of  Practice 
Expense  and  Malpractice  RVUs 

Section  1848(c)(2)(C)  of  the  Act 
prescribes  that  the  Secretary  compute 
practice  expense  and  malpractice  RVUs 
by  applying  historical  practice  cost 
percentages  to  a  base  allowed  charge 
for  each  service.  For  emergency 
department  services  (CPT  codes  99281 
through  99285),  we  proposed  to  use  the 
practice  expense  and  malpractice 
percentages  for  emergency  physicians 


(30  percent  for  practice  expense  and  4.5 
percent  for  malpractice)  that  would  be 
applied  directly  to  the  base  allowed 
charge.  Under  the  proposed  rule  policy, 
we  would  not  determine  the  average 
percentage  division  of  resources  among 
all  specialties  furnishing  these  services. 

[RVUs  for  Emergency  Department 
Visits] 

Comment-  Some  commenters 
objected  to  our  method  of  calculating 
the  practice  and  malpractice  RVUs  for 
emergency  department  visits.  According 
to  the  commenters,  the  language  in  the 
regulations  does  not  distinguish 
emergency  department  visits  from  other 
services  and,  consequently,  does  not 
allow  for  the  exception  described  in  the 
preamble  to  the  proposed  rule. 

Some  commenters  also  objected  to  our 
exception  for  emergency  department 
visits  because,  in  their  view,  this 
exception  would  be  counter  to  the 
design  of  the  practice  expense  RVU, 
which  should  reflect  overall  practice 
expenses  and  not  actual  practice 
expenses  for  furnishing  a  speciflc 
service.  Further,  they  also  stated  that 
emergency  physicians  would  be 
penalized  by  the  proposed  policy 
because  the  practice  costs  percentages 
of  non-emergency  physicians  furnishing 
emergency  department  visits  would  not 
be  recognized.  Additionally,  these 
commenters  believe  the  practice 
expense  and  malpractice  RVUs  should 
recognize  the  expense  of  maintaining  an 
office  and  the  inconvenience  of  seeing 
patients  in  the  emergency  room  when 
non-emergency  physicians  furnish 
emergency  department  visits.  Lastly, 
some  commenters  stated  that  emergency 
department  visits  may  have  higher  work 
values  than  other  visits.  If  this  is  the 
case,  reducing  the  practice  expense 
RVUs  without  recognizing  the  higher 
work  values  could  result  in  emergency 
department  visits  being  undervalued. 
These  commenters  stated  that  because 
internists,  family  and  general 
practitioners  furnish  over  90  percent  of 
emergency  department  visits,  the 
practice  expense  and  malpractice  RVUs 
should  reflect  the  practice  costs 
percentages  for  these  specialties.  Some 
commenters  also  urged  that  any 
physician  be  allowed  to  bill  using  the 
emergency  department  visit  codes.  Some 
commenters  supported  the  practice  cost 
percentages  we  proposed  for  emergency 
department  visits. 

Response:  For  this  final  rule,  we  have 
decided  not  to  make  the  proposed 
exception  because  emergency  medicine 
is  not  recognized  in  the  Medicare  charge 
data  as  a  distinct  specialty  and  we  do 
not  know  the  percentage  of  emergency 
department  visits  provided  by 


emergency  physicians  or  other 
specialists.  As  we  have  no  evidence 
indicating  that  a  substantial  percentage 
of  emergency  room  visits  are  furnished 
by  emergency  physicians,  we  do  not 
believe  it  is  fair  to  assume  that  all 
emergency  room  visits  are  performed  by 
emergency  physicians.  The  practice 
expense  and  malpractice  RVUs  are 
higher  for  emergency  room  visits  in  this 
final  rule  than  under  our  proposed 
policy,  because  we  used  the  practice 
expense  and  malpractice  shares  of  all 
specialties  reporting  this  service. 

[Determining  Practice  Expense  and 
Malpractice  RVUs] 

Comment-  Some  commenters  raised 
concerns  about  the  methodology  in  the 
proposed  rule  for  determining  the 
practice  expense  and  malpractice  RVUs. 
According  to  these  comments,  the 
proposed  rule  methodology  is  "seriously 
deficient"  and  "contrary  to  the  intent  of 
the  statute"  because  it  bases  the 
practice  expense  and  malpractice  RVUs 
on  1991  average  allowed  charges,  which 
incorporate  legislatively  mandated 
reductions  in  prevailing  charges  for 
overpriced  procedures.  An  example  was 
provided  of  a  service  with  a  $100 
average  allowed  charge  in  1988  and  a 
historic  practice  expense  percentage  of 
50  percent.  Basing  the  practice  expense 
RVU  on  the  1989  average  allowed 
charge  using  the  proposed  rule 
methodology  would  result  in  this  service 
having  a  practice  expense  RVU  of  $50 
(before  rescaling  as  described 
elsewhere).  Assuming  this  procedure 
was  overvalued  by  30  percent,  the  target 
fee  schedule  amount  would  be  $70.  If  the 
legislation  mandated  payment 
reductions  of  $10  in  both  1990  and  1991, 
the  1991  average  allowed  charge  would 
be  $80.  Applying  the  historic  practice 
expense  percentage  of  50  percent  to  the 
$80  average  allowed  charge  results  in  a 
practice  expense  RVU  of  $40. 

The  commenters  believe  the  practice 
expense  RVU  for  this  service  should 
remain  at  $50  because  practice  expenses 
have  not  declined  as  a  result  of  the 
prevailing  charge  reductions.  According 
to  these  commenters.  the  practice 
expense  percentage  should  be  62.5 
percent  ($50  divided  by  $60)  instead  of 
50  percent  because  practice  costs  now 
represent  a  greater  proportion  of  the 
reduced  average  allowed  charge.  Some 
of  these  commenters  also  beheve  the 
converse  argiunent  would  be  true  for 
services  whose  payments  have 
increased  since  1989.  That  is,  the 
practice  expense  and  malpractice  RVUs 
overstate  expenses  because  average 
charges  have  increased  since  1989. 
Commenters  suggested  that  we  either 
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use  charge  data  from  an  earlier  year  or 
make  an  explicit  adjustment  in  \he 
historic  practice  cost  information  to 
recognize  that  practice  costs  represent  a 
higher  proportion  of  the  average  allowed 
charge. 

Other  commenters  disputed  that  the 
methodology  in  the  proposed  rule  would 
result  in  the  practice  expense  RVUs 
being  too  low.  According  to  these 
commenters,  basing  the  practice 
expense  RVUs  on  1991  charges  results  in 
RVUs  that  more  closely  approximate  the 
resource-based  value.  These 
commenters  also  believe  that  physician 
practices  may  have  become  more 
efficient  in  response  to  payment 
reductions  resulting  in  more  appropriate 
valuation  of  the  practice  expense  RVUs. 
These  commenters  stated  that  if  the 
practice  expense  RVUs  for  services 
whose  payments  were  reduced  are 
increased,  the  result  would  be  to  reduce 
the  "already  minimal  gains  in  payments 
for  undervalued  evaluation  and 
management  services. "  Finally,  these 
commenters  noted  that  section  6101  of 
Public  Law  101-239  specifically  requires 
us  to  use  1991  charge  data  to  compute 
the  practice  expense  RVUs. 

Response:  We  believe  the  statute  is 
clear  on  this  issue.  Section  1848(c)(2)(C] 
requires  that  the  practice  expense  RVU 
equal  the  product  of  the  following 
amounts: 

•  The  base  allowed  charges  (as 
defined  in  section  1848(c)(2KD)  for  the 
service,  and 

•  The  practice  expense  percentage  for 
the  service  (as  determined  under  Section 
1848(c)(3)(ii). 

Section  1848(c)(2)(D)  defines  "base 
allowed  charge"  as  "the  national 
average  allowed  charges  for  the  service 
under  this  part  for  services  furnished 
during  1991"  (emphasis  added).  Section 
1848(c)(3)(C)(ii)  requires  the  Secretary  to 
determine  the  practice  expense 
percentage  by  multiplying  the  average 
percentage  division  of  resources  by 
physician  specialty  by  the  proportion  of 
"such  service  *  *  *  performed  by 
physicians  in  that  specialty."  (The  law 
also  includes  corresponding  directions 
for  determining  the  malpractice  RVU.) 
To  determine  the  average  percentage 
allocation  of  resources  by  physician 
specialty,  the  Secretary  is  required  by 


section  1848(c)(3)(B)  to  use  "national 
data  that  describe  the  elements  of 
physician  practice  costs  and  revenues, 
by  physician  specialty."  The  statute 
does  not  specify  or  imply  that  these 
percentages  are  to  be  based  on 
Medicare-derived  revenue  only.  We 
beheve  the  practice  costs  percentages 
are  intended  to  reflect  physicians'  entire 
practice  revenue. 

As  the  law  specifically  requires  the 
Secretary  to  use  1991  average  allowed 
charges,  we  disagree  with  proposals  to 
determine  the  practice  expense  and 
malpractice  RVUs  based  on  charge  data 
from  an  earlier  year.  We  also  disagree 
that  our  methodology  is  "contrary  to  the 
intent"  of  the  statute.  Physician  payment 
reform  is  intended  to  establish  payment 
equity  by  redistributing  payments  from 
procedure-oriented  specialties  to 
primary  care  physicians.  Because 
physician  payment  reform  is  budget 
neutral,  increasing  the  practice  costs 
components  would  have  the  effect  of 
decreasing  the  work  components,  thus, 
redistributing  payments  from  primary 
care  physicians  to  procedure-oriented 
specialties.  If  Congress  had  intended 
payment  equity  to  be  established  solely 
through  the  work  RVU,  the  legislation 
could  have  specified  that  the  practice 
and  malpractice  RVUs  be  based  on  1960 
average  allowed  charges. 

In  regard  to  the  comment  that  we 
should  have  adjusted  our  1989  practice 
costs  percentages  to  reflect  1991 
percentages,  we  did  not  make  these 
adjustments.  We  believe  it  is  unlikely 
that  the  practice  expense  percentages 
would  have  increased  as  illustrated  in 
the  above  example.  Practice  costs  are 
determined  as  a  percentage  of  gross 
revenues.  While  the  prevailing  charge  in 
the  above  example  may  have  declined, 
there  are  other  factors  to  consider.  For 
example,  it  is  widely  accepted  that 
service  volumes  increase  steadily  each 
year,  "rhis  likely  offsets  some  of  the 
increase  in  practice  costs  percentages 
which  would  otherwise  occur. 
Additionally,  the  practice  costs 
percentages  we  used  reflect  revenues 
from  all  payers — not  just  Medicare.  The 
payment  reductions  in  the  above 
example,  however,  reflect  payment 
reductions  for  Medicare  only.  If 
physicians  offset  the  losses  due  to  the 


prevailing  charge  reductions  by  raising 
prices  or  increasing  volume  for  their 
non-Medicare  patients,  the  loss  of 
revenues  would  be  less  than  implied  by 
the  amount  of  prevailing  charge 
reduction.  Again,  this  scenario  would 
result  in  the  practice  costs  percentage 
increasing  less  than  in  the  example 
noted  earlier. 

Practice  expenses  for  "overpriced 
procedures"  under  the  charge-based 
methodology  in  the  proposed  rule  are 
generally  much  higher  than  would  be 
produced  using  PPRC's  resource-based 
methodology,  which  attempts  to 
measure  the  resources  for  practice  costs 
per  procedure.  For  example,  in  their  1901 
Annual  Repori  to  Congress,  the  PPRC 
states  that  the  practice  expense 
payment  under  the  PPRC's  resource- 
based  methodology  would  be  reduced 
from  $1,428  to  $343  for  4-graft  bypass 
surgery. 

To  determine  the  practice  costs 
percentages  we  used  1980  data  from  the 
AMA's  Socioeconomic  Monitoring 
Survey — the  latest  year  available.  Thus, 
payment  reductions  in  1990  and  1991 
would  not  be  reflected  in  the  practice 
costs  data.  We  did  not  attempt  to  adjust 
these  1989  practice  costs  data  to  impute 
1991  practice  costs  percentages  because 
we  had  no  strong  evidence  that  the 
actual  1991  practice  costs  percentages 
would  be  signiflcanUy  different  from 
1989  survey  results.  For  example,  there 
were  Medicare  payment  reductions  for 
cataract  procedures  in  1988;  however, 
our  review  of  1987  through  1960  data 
from  the  AMA  practice  costs  survey 
reveals  only  minor  variations  in  practice 
costs  percentages  for  ophthalmology 
between  1987  and  1989  (44.7  percent  in 
1987,  44.1  percent  in  1988,  and  44.4 
percent  in  1989).  Although  these  data 
are  limited  and  cannot  be  used  to  make 
definitive  conclusions,  they  do  not 
suggest  a  significant  increase  in  the 
practice  expense  percentages  as  a  result 
of  overpriced  procedure  reductions. 
Once  the  actual  1901  practice  costs  data 
become  available,  we  will  reconsider 
this  issue  as  part  of  our  requirement  to 
periodically  review  RVUs.  For  this  final 
rule,  we  used  the  practice  expense 
percentages  in  the  table  below. 
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dnic  or  Other  Group  Practice  (Groupa)  1\ 
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Source:  American  Medical  Association.  1968-1990  Socioeconomic  Monitoring  System  Core  survey*  SKcept  where  indkatad. 
1\  Source:  Medical  Group  Management  Association.  1990  Cost  and  Survey  Production  Report 

American  Association  of  Oral  and  Maxillofacial  Surgeons  , 

American  Optometry  Association 

American  Podiotnc  Medical  Association 

American  Cfuropractc  Associabon  ' 

S\  For  these  remaining  specialities,  we  are  using  tt>e  praoUce  cost  percents  from  the  AMA  for  all  physicians. 

*No(a:  For  radiology  services,  the  professtonal  component  percentages  were  based  on  data  for  radiologists  with  equipment  expenses  c4  $5,000 
or  les*.  The  technical  component  percentage*  were  baaed  on  data  for  radiotogista  with  equipment  expense*  of  more  tfian  $5,000. 
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2\  Source: 
3\  Source 
4\  Source 
5\  Source 


Federal  Register  /  Vol.  56.  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations     59589 


[Practice  Costs  Methology] 

CommenL-  Some  commenters  noted 
specific  problems  with  the  proposed 
practice  costs  methodology.  According 
to  these  commenters.  Harvard  raised 
three  specific  comments.  First,  practice 
costs  vary  by  specialty  but  data  were 
gathered  for  an  insufficient  number  of 
specialties.  Second,  the  specialty- 
specific  cost  data  were  not  evaluated  or 
adequately  validated.  Third,  the  charge- 
based  practice  cost  measurement  does 
not  adequately  allocate  practice  costs 
between  fixed  and  variable  expenses. 

Response:  Section  1848  of  the  Act 
requires  us  to  determine  the  average 
percentage  allocation  of  resources 
among  the  work  component,  the  practice 
expense  component,  and  the 
malpractice  expense  component.  These 
percentages  must  be  based  on  national 
data  that  describe  the  elements  of 
physician  practice  costs  and  revenues 
by  physician  specialty. 

Given  this  statutory  requirement,  we 
used  the  best  available  data  to 
determine  practice  expense  percentages. 
We  believe  the  practice  expense  data 
we  used  from  the  AMA's  Socioeconomic 
Monitoring  Report  are  the  best  available 
for  the  following  reasons: 

•  The  survey  is  the  comprehensive 
single  source  of  data  on  physician 
practice  expenses. 

•  The  survey  is  representative  of 
physicians  both  geographically  and 
across  specialties. 

•  The  survey  is  performed  annually, 
includes  a  random  sample  of  physicians 
each  year,  and  with  some  minor 
exceptions,  provides  consistent  data. 

•  The  survey  solicits  information 
using  a  consistent  set  of  questions  for  all 
specialties. 

We  know  of  no  other  single  source  of 
data  that  would  be  better  to  use  for  this 
purpose.  Although  we  agree  that  the 
survey  does  not  include  discrete  data  for 
some  subspecialties,  responses  of  these 
subspecialties  were  included  under  the 
broader  specialty  categories. 
Consequently,  we  believe  the  responses 
of  some  of  these  specialties  were 
included  in  the  average  practice  cost 
shares.  With  regard  to  complaints  that 
the  practice  expense  data  were  not 
validated,  we  note  that  the  practice 
costs  shares  have  been  fairly  consistent 
from  year  to  year  across  nearly  all  of  the 
specialty  categories.  The  results  are 
generally  consistent  with  results  from 
surveys  we  have  previously  supported 
(for  example,  the  1984  Physician 
Practice  Costs  and  Income  Survey). 
With  regard  to  complaints  about  the 
charge-based  methodology,  unless  there 
is  a  legislative  change,  we  are 


statutorily  obligated  to  use  this  charge 
based  methodology. 

In  addition,  we  found  that  there  were 
about  245  codes  for  which  we  had 
established  work  RVUs,  but  for  which 
there  was  no  historical  data  on  which  to 
base  practice  expense  and  malpractice 
expense  RVUs.  Many  of  these  services 
are  new  codes  in  1992  for  which  we 
have  no  reliable  way  of  crosswalking 
data,  but  for  which  we  have  established 
work  RVUs. 

We  calculated  practice  expense  and 
malpractice  expense  RVUs  for  these 
services  by  imputing  them  from  the 
work  RVU  for  the  service.  We  generally 
used  the  specialty  percentages  when  we 
knew  the  specialty  most  likely  to 
provide  the  service,  and  we  used  the  all 
physician  percentages  when  we  were 
not  sure  of  the  specialty  that  would 
provide  the  service  or  when  we  believed 
several  specialties  may  provide  the 
service.  For  example,  if  a  procedure  has 
a  work  RVU  of  6,  and  the  specialty 
practice  cost  percentages  for  the 
specialty  providing  the  service  is  60 
percent  work,  30  percent  practice 
expenses,  and  10  percent  malpractice, 
then  the  practice  expense  RVU  would 
be  3  (that  is,  30-r60x6].  and  the 
malpractice  RVU  would  be  1  (that  is, 
10H-60X6). 

We  also  used  this  methodology  to  set 
practice  expense  and  malpractice  RVUs 
for  services  with  volumes  so  low  that 
we  lacked  confidence  in  the  charge  data 
(generally  procedures  with  national 
h^quencies  under  50).  We  believe  that 
this  is  a  valid  means  of  setting  these 
RVUs  absent  historic  charge  data  and 
we  expect  to  continue  to  impute  use 
practice  expense  and  malpractice 
expense  RVUs  for  new  services  in  the 
future  using  similar  methods. 

[Average  Allowed  Charges] 

Comment:  Some  commenters  opposed 
basing  the  practice  expense  RVUs  on 
average  allowed  charges  and  believe 
that  this  approach  is  inconsistent  with  a 
resource-based  methodology.  These 
commenters  acknowledge  our  legislative 
requirement  to  base  the  practice 
expense  and  malpractice  RVUs  on 
average  allowed  charges  but  believe 
that  if  we  are  committed  to  a  resource- 
based  methodology,  we  should  request 
that  Congress  change  the  law.  Other 
commenters  urged  us  to  publish  a  notice 
for  comment  of  a  resource-based 
methodology  for  determining  practice 
costs.  Still  others  acknowledge  that  it  is 
infeasible  to  develop  a  resource-based 
methodology  before  January  1992  but 
urged  us  to  state  that  the  values  will 
only  be  interim  until  we  develop  a  more 
"appropriate  system"  of  calculating 
practice  and  malpractice  expenses. 


Some  commenters  stated  that  we  should 
implement  a  resource-based 
methodology  in  a  budget  neutral  manner 
and  that  our  methodology  should 
incorporate  different  equipment  and  use 
volume  considerations  that  do  not 
compromise  access  to  care  in  rural 
areas. 

Response:  We  will  be  considering 
results  of  research  and  other  proposed 
alternatives  to  the  current  charge-based 
practice  costs  methodology. 

[Subspecialty  Costs] 

Comment-  Some  commenters  stated 
the  proposed  rule  methodology  is  unfair 
because  the  practice  expense  and 
malpractice  RVUs  will  not  recognize  the 
higher  costs  of  some  subspecialties. 
They  believe  this  is  particularly  a 
problem  when  the  subspecialty  is  not 
distinctly  recognized  in  the  Medicare 
charge  data.  In  the  case  of  these 
subspecialties,  their  higher  practice 
costs  percentages  are  not  included  at  all 
in  the  practice  expense  and  malpractice 
RVU  calculation.  Some  commenters 
either  provided  speciHc  data  or  cited 
studies  that  they  believe  better  reflect 
the  practice  costs  for  specific 
subspecialties.  Other  commenters 
believe  we  should  recognize  practice 
costs  of  each  subspecialty  to  determine 
the  practice  expense  RVUs  if  possible.  If 
not,  the  practice  expense  RVUs  should 
be  recalculated  when  subspecialty  data 
become  available. 

Response:  To  determine  the  practice 
expense  and  malpractice  RVUs,  we  used 
practice  costs  data  from  the  AMA's 
Socioeconomic  Monitoring  Report.  As 
we  stated  above,  we  believe  this  report 
provides  the  best  available  data 
regarding  practice  expenses. 
Furthermore,  we  are  reluctant  to  use 
data  from  uncoordinated  and  largely 
non-comparable  sources  to  determine 
the  practice  expense  RVUs  for  physician 
specialties  because  of  our  concerns 
about  imparting  bias  that  would  be 
associated  with  using  different  survey 
instruments.  Also,  different  surveys  may 
not  necessarily  use  a  consistent  set  of 
questions  to  solicit  information,  and 
thus  while  benefitting  one  specialty, 
they  could  disadvantage  other 
specialties.  (For  limited  licensed, 
nonphysician  practitioners,  and  group 
practices,  the  AMA  had  no  data  and. 
thus,  we  had  to  fmd  another  source  of 
data.  For  these  specialties  only,  we  used 
survey  information  from  their  specialty 
societies.)  As  additional  survey 
information  that  includes  more  detailed 
data  on  these  specialties  becomes 
available,  we  will  consider  making 
refinements  in  the  practice  costs  RVUs. 
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[Specialty  Visit  Codes] 

Comment:  Other  conunenters  raised  a 
similar  comment  to  the  one  described 
above  in  the  context  of  visit  codes. 
According  to  these  commenters,  family 
physicians  have  the  highest  practice 
costs  percentage  of  the  specialties  listed 
in  the  proposed  rule.  These  commenters 
noted  that  using  the  weighted  average 
practice  expense  share  for  the  visit 
codes  will  always  result  in  a  practice 
expense  share  that  is  less  than  the 
actual  practice  expense  share  for  family 
physicians.  According  to  these 
commenters  this  is  more  of  a  problem 
for  the  visit  codes  that  are  performed  by 
a  wide  variety  of  specialties  than  other 
services  that  are  more  frequently 
performed  by  a  single  specialty. 

Some  commenters  raised  a  similar 
comment  to  the  one  above  in  the  context 
of  malpractice.  These  commenters  noted 
that  the  methodology  will  be  unfair  to 
gastroenterologists  who  have  higher 
malpractice  insurance  than  other 
internal  medicine  specialties  but  are 
listed  in  the  category  "internal 
medicine-other."  Additionally,  these 
commenters  stated  that  malpractice 
premiums  are  determined  by  specialty 
regardless  of  how  many  procedures  that 
physician  performs.  For  instance,  two 
gastroenterologists  with  the  same  loss 
experience,  in  the  same  geographic  area, 
will  pay  similar  premiums  even  if  one 
performs  three  endoscopic  procedures 
per  day  while  the  other  performs  only 
one  per  month.  Because  malpractice 
premiums  are  determined  in  this  way. 
these  commenters  are  skeptical  that  a 
procedure-specific  malpractice  RVU  can 
be  developed. 

Some  commenters  raised  other  points 
related  to  the  methodology  for 
computing  practice  expense  for  visit 
codes.  These  commenters  believe  that 
practice  expense  and  malpractice  per 
unit  of  time  should  increase  as  the 
length  of  a  visit  increases.  However,  the 
practice  expense  and  malpractice  RVUs 
reveal  decreasing  practice  expenses  per 
unit  of  time  as  the  length  of  a  visit 
increases. 

Response:  The  statute  requires  the 
practice  expense  RVUs  to  be 
determined  as  a  weighted  average  of  the 
practice  expense  shares  for  the 
specialties  performing  the  service.  We 
have  determined  the  practice  expense 
RVUs  using  this  methodology.  Again,  as 
better  data  become  available,  we  will 
consider  making  refinements  to  the 
practice  expense  RVUs. 

[Rheumatology  Practice  Costs] 

Comment:  Some  commenters  cited  a 
Harvard  University  study  in  the  October 
28. 1989  "Journal  of  the  American 


Medical  Association"  (JAMA)  which 
found  that  practice  costs  for 
rheumatologists  were  "higher  than  any 
of  the  other  medical  specialties  studied." 
These  commenters  requested  that  we 
use  data  from  the  above  referenced 
study  (adjusted  to  reflect  1991  practice 
costs]  to  determine  practice  expense 
percentages  separately  for 
rheumatology. 

Response:  As  we  stated  earlier,  the 
practice  expense  RVUs  were  determined 
as  a  weighted  average  of  the  practice 
expense  shares  for  the  specialties 
performing  the  service.  However,  as  we 
have  not  recognized  rheumatology  as  a 
distinct  specialty,  the  Medicare  charge 
data  do  not  reflect  the  services 
furnished  by  rheumatologists.  Therefore, 
even  if  we  were  to  accept  the  practice 
costs  data  from  the  JAMA  article  cited 
above,  we  would  have  no  way  of 
determining  which  services  were 
furnished  by  rheumatologists  since  the 
Medicare  charge  data  would  reflect  their 
services  under  another  specialty  code. 
Further,  to  the  extent  that 
rheumatologists  are  included  in  the 
AMA  survey,  their  practice  cost 
percents  are  reflected  in  the  category 
"Internal  Medicine — Other." 

[Inclusion  of  Allergists] 

Comment:  Some  commenters  stated 
that  a  survey  by  the  Joint  Council  on 
Allergy  and  Immunology  reveals  that 
practice  costs  are  57.9  percent  of 
revenues  rather  than  the  40.5  percent  we 
used  in  the  proposed  rule.  According  to 
these  commenters.  allergy  should  not  be 
included  with  the  "other"  category  of 
internal  medicine.  They  stated  that  there 
are  only  400  practicing  allergists  in  the 
United  States — about  1  percent  of  the 
total  number  of  physicians.  Because  the 
AMA  randomly  surveys  4.000  physicians 
without  regard  to  specialty, 
approximately  40  allergists  can  expect 
to  be  surveyed.  Assuming  a  response  of 
60  percent,  there  would  be  24  allergists 
responding.  As  the  AMA  does  not  report 
results  for  fewer  than  50  respondents,  by 
its  very  design,  the  AMA  will  not  have 
specialty-specific  survey  data  for 
allergists. 

Response:  Again,  as  stated  above, 
although  the  AMA  data  do  not  include 
discrete  data  for  allergy  and 
immunology,  the  responses  of  allergists 
to  the  AMA  survey  would  be  included  in 
the  average  practice  cost  shares  for 
"Internal  Medicine — Other."  We  also 
reiterate  our  concern  about  using 
practice  costs  data  from  multiple 
sources. 

[Malpractice  RVUs] 

Comment:  Some  commenters  noted 
that  women  of  childbearing  age  eligible 


for  Medicare  would  be  high  risk 
obstetric  patients  because  they  often 
have  a  significant  disability  or  end  stage 
renal  disease.  These  commenters 
believe  that  the  methodology  for 
determining  the  malpractice  RVUs  will 
not  provide  adequate  compensation  for 
providing  high  risk  obstetric  care. 

Some  conunenters  beheve  that  many 
obstetricians  are  underinsured  as  they 
are  not  protected  from  claims  that  are 
made  after  a  policy's  expiration  date. 
They  suggested  that  this  type  of  "tail 
coverage"  is  needed  to  protect 
physicians  switching  insurance 
companies,  moving  between  states, 
restricting  their  practice  or  retiring. 
These  commenters  believe  the  Medicare 
payment  system  should  accommodate 
the  purchase  of  "tail  coverage." 

These  commenters  and  others  support 
one  of  the  PPRC's  approaches  for  paying 
malpractice  expenses,  which  would 
have  physicians  submit  evidence  of  their 
malpractice  costs  for  a  year  and  the 
percentage  of  their  services  provided  to 
Medicare  patients.  Medicare  would 
either  pay  insurance  carriers  directly  or 
provide  a  lump  sum  payment  to 
physicians  for  their  malpractice  costs. 

Some  commenters  supported  using  a 
"risk  of  service"  approach  for 
determining  malpractice  expense.  Under 
this  method,  the  additional  premiums  of 
higher  risk-class  physicians  are  spread 
over  the  higher  risk  surgical  services 
that  are  an  integral  pari  of  their 
specialty. 

Response:  Again,  we  determined  the 
malpractice  RVUs  using  the 
methodology  prescribed  by  the  statute 
and  we  will  consider  making 
refinements  in  the  future. 

[Pathology  Practice  Expenses] 

Comment:  Some  commenters  stated 
that  the  28.5  percent  used  to  determine 
the  practice  expense  RVU  for  pathology 
services  was  obtained  from  the  Medical 
Group  Management  Association's  1990 
Cost  and  Survey  Production  Report  and 
that  no  attempt  was  made  to 
differentiate  between  the  practice 
expenses  of  independent  laboratories 
and  hospital-based  pathologists.  These 
commenters  believe  practice  costs  for 
independent  laboratories  are  closer  to 
70  percent,  a  figure  confirmed  by  a 
recently  published  Abt  study. 

Response:  The  28.5  percent  practice 
costs  share  was  obtained  from  surveys 
of  independently  practicing  pathologists 
and  does  not  include  independent 
laboratories.  As  independent 
laboratories  are  paid  a  technical 
component  only,  we  discuss  the  Abt 
practice  costs  percentages  in  the 
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pathology  technical  component  section 
of  this  preamble. 

(Abt  Survey] 

Comment:  Some  commenters  stated 
that  an  Abt  survey  of  independently 
practicing  pathologists  reveals  that  33.5 
percent  of  gross  revenues  are 
attributable  to  practice  costs  rather  than 
the  28.5  percent  used  in  the  proposed 
rule.  These  commenters  believe  the  Abt 
survey  more  accurately  reflects 
pathologists'  practice  costs  because  the 
survey  was  specifically  designed  for 
pathologists  while  the  AMA  survey  is 
general  to  all  specialties.  For  instance, 
the  AMA  survey  asks  questions  about 
office  expenses  and  non-physician 
payroll  expenses  while  the  Abt  survey 
asks  about  "payments  to  a  billing 
service." 

Response:  Again,  we  reiterate  our 
earlier  concerns  about  using  data  from 
multiple,  uncoordinated,  possibly  non- 
comparable  sources. 

[Ophthalmology  Survey] 

Comment'  Some  commenters  believe 
that  a  survey  by  the  American  Academy 
of  Ophthalmology  (AAO)  reveals  that  52 
percent  of  gross  revenues  are 
attributable  to  practice  costs  rather  than 
the  44.4  percent  used  in  the  proposed 
rule.  According  to  these  commenters.  the 
AAO  survey  "represents  geographic  and 
subspecialty  diversity  among 
ophthalmologists,  which  probably  was 
not  possible  in  the  AMA  survey 
methodology."  These  commenters  also 
stated  that  Medicare  revenues  for 
ophthalmologists  declined  due  to 
overpriced  procedure  reductions  and  a 
reduction  in  the  rate  of  growth  in 
cataract  surgery.  As  Medicare  revenue 
can  represent  from  60  to  80  percent  of  an 
ophthalmologist's  practice,  the  ratio  of 
practice  expense  to  revenues  has 
increased  since  1989.  according  to  these 
commenters. 

Response:  With  regard  to  AAO's 
survey,  we  reiterate  our  earlier 
comments.  With  regard  to  the  ratio  of 
practice  expenses  to  revenues,  we 
reiterate  our  earlier  comments  that  we 
do  not  believe  that  this  ratio  has 
changed  significantly.  Also,  overpriced 
procedure  reductions  for  ophthalmology 
began  in  1988.  but  the  practice  expense 
share  in  the  AMA  survey  did  not  change 
significantly  between  1987  and  1989 
(44.7  percent  in  1987.  44.1  percent  in 
1988.  and  44.4  percent  in  1989. 
respectively). 

[Capital  Costs] 

Comment:  Some  commenters  believe 
that  Medicare  should  recognize  the 
capital  costs  associated  with  furnishing 
certain  procedures.  For  instance,  these 


conunenters  cited  extracorporeal  shock 
wave  lithotripsy  (ESWL)  as  an  example 
of  a  service  when  a  separate  capital 
component  should  be  recognized. 

Response:  We  do  recognize  the  higher 
capital  costs  of  diagnostic  procedures 
performed  in  the  office  through  a 
technical  component  allowance.  It  is 
true  that  we  do  not  have  an  equivalent 
technical  component  for  therapeutic 
services  performed  in  physicians' 
offices.  However,  Congress,  through  the 
ASC  benefit,  has  provided  a  method  for 
recognizing  the  costs,  including  capital 
costs,  associated  with  performing 
surgical  services  outside  of  a  hospital. 
Eventually,  we  expect  to  add  ESWL  to 
the  approved  ASC  list  of  procedures. 
Additionally,  as  noted  in  the  discussion 
of  site  of  service  differentials,  practice 
costs  for  procedures  routinely  performed 
in  the  office  are  based  solely  on  charges 
in  the  office  setting.  Therefore,  the 
expenses  of  performing  procedures 
associated  with  high  cost  equipment  are 
recognized  to  the  extent  that  higher 
costs  are  reflected  in  the  charge  data. 

[Malpractice  Premiums  for 
Interventional  Radiologists] 

Comment:  Some  commenters  stated 
that  interventional  radiologists  pay 
higher  malpractice  premiums  than  other 
radiologists.  According  to  these 
commenters.  because  we  based 
malpractice  on  the  practice  costs 
percentages  for  non-interventional 
radiologists,  interventional  radiologists 
would  be  undercompensated  for 
malpractice  expenses.  These 
commenters  acknowledged  the  limited 
detail  of  the  data  but  requested  that  we 
establish  interventional  radiology  as  a 
physician  specialty  and  that  we 
recalculate  the  malpractice  RVUs  only 
for  interventional  radiologists  as  data 
becomes  available. 

Response:  The  practice  expense  data 
from  the  AMA  did  not  distinguish 
between  radiology  and  interventional 
radiology.  Furthermore,  interventional 
radiology  is  not  separately  identified  as 
a  distinct  specialty  in  the  Medicare 
charge  data.  Consequently,  we  were 
unable  to  separately  reflect  the  practice 
costs  shares  of  interventional 
radiologists.  However,  while  we  do  not 
expect  to  establish  interventional 
radiology  as  a  separate  physician 
specialty  for  data  reporting  purposes, 
we  would  consider  future  refinements  in 
the  practice  expense  RVUs  if  adequate 
specific  practice  cost  information  for 
this  subspecialty  becomes  available. 


8.  Combining  Work,  Practice  Expense, 
and  Malpractice  RVUs  onto  a  Common 
Scale 

The  work  RVU  was  initially  scaled  in 
units  selected  by  the  Harvard  study, 
whereas  the  practice  expense  and 
malpractice  RVUs  were  initially 
computed  in  dollar  units.  In  the 
proposed  rule,  we  chose  to  convert 
Harvard  work  RVUs  to  dollar  units  and 
then  to  rescale  ail  RVUs  relative  to  the 
new  Level  3  established  office  visit  (for 
which  total  RVUs  will  equal  1). 

Comment:  Some  commenters  objected 
to  our  use  of  the  Level  3  established 
office  visit  as  the  base  for  the  RVS.  They 
stated  that  rescaling  the  RVUs  on  this 
base  greatly  complicated  evaluation  of 
the  relative  values  provided  in  the 
proposed  rule,  since  they  are  on  a 
different  scale  than  that  presented  by 
the  Harvard  research  team  in  the  Hiase 
II  report.  The  conunenters  stated  that 
the  rescaling  made  it  far  more  difficult 
to  evaluate  whether  we  changed  the 
proposed  rule  RVUs  from  those 
presented  in  the  Harvard  research 
team's  Phase  II  report,  and  whether 
these  changes  were  due  to  refinements 
in  Phase  III  of  the  Harvard  study, 
typographical  errors  in  RVUs,  or  other 
factors.  The  commenters  stated  that  in 
future  publications  of  the  RVUs.  we 
should  publish  RVUs  on  the  same  scale 
as  that  used  by  the  Harvard  research 
team. 

Some  commenters  also  stated  that  the 
mid-level  office  visit  caimot  be 
considered  to  be  a  consistent  standard 
between  physician  specialty  groups. 
They  believe  it  is  unreasonable  to 
assume  that  since  an  intermediate  office 
visit  is  the  one  most  often  billed  to 
Medicare,  the  service  is  the  same  for  all 
physicians. 

Commenters  also  stated  that  the 
methodology  for  rescaling  the  Harvard 
values  into  a  dollar  scale  may  have 
resulted  in  value  reductions,  Similar  to 
rounding  down  to  the  nearest  dollar. 

Response:  We  have  continued  to  use 
the  Level  3  office  visit  as  the  basis  for 
the  RVS  because  we  believe  that  this 
service  is  one  of  the  few  services  that  is 
meaningful  to  most  physician 
specialties.  Virtually  every  Medicare 
specialty  bills  for  office  visits. 

In  addition,  the  selection  of  a  service 
as  the  base  for  the  RVS  is  an  arbitrary 
choice  since  the  relative  placement  of 
the  values  on  the  scale  is  not  changed 
by  the  selection  of  the  base  service. 
Moreover,  the  RVUs  for  practice 
expense  and  malpractice  expense  are 
charge-based  and  had  to  be  placed  on  a 
common  scale  with  the  work  RVUs. 
Reductions  in  relative  values  that  occur 
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as  a  result  of  the  reseating  are  offset  by 
a  corresponding  increase  in  the  budget- 
neutral  CF.  Lastly,  we  believe  there  is 
no  compelling  reason  to  use  the  Harvard 
scale  since  not  all  of  the  physician  work 
RVUs  were  products  of  the  Harvard 
study.  To  convert  the  work  RVUs  in 
Addendum  B  to  the  Harvard  Phase  II 
scale,  the  work  RVU  must  be  multiplied 
by  94.216. 

9.  Periodic  Review  and  Adjustments  in 
RVUs 

a.  Proposed  policy  for  review  and 
adjustments.  In  (  415.24(a).  we  proposed 
to  announce  RVUs  for  new  services  and 
changes  in  RVUs  already  in  effect  by 
publishing  a  proposed  notice  in  the 
Federal  Register  with  an  opportunity  for 
public  comment  no  less  often  than  every 
5  years.  After  reviewing  the  public 
comments,  we  would  publish  a  Rnal 
notice  in  the  Federal  Register  to 
announce  additions  or  revisions  to 
RVUs. 

In  §  415.24(b),  we  proposed  that  we 
would,  as  needed,  establish  interim 
RVUs  for  new  services  or  recognize 
changes  in  definitions  of  codes  for 
services. 

We  proposed  to  change  RVUs 
(standing/new/revised)  through 
publication  of  proposed  and  final 
notices  in  the  Federal  Register  but  to 
provide  an  "interim  value"  process  that 
would  allow  us  to  quickly  implement 
national  RVUs  for  new/revised  codes 
(5  415.24(a)).  No  retroactive  changes  in 
RVU  values  or  payment  amounts  would 
be  made;  changes  from  interim  to  final 
values  would  be  made  prospectively. 

We  explained  in  the  proposed  rule  (56 
FR  25814)  that  the  "interim  value" 
process  would  be  likely  to  result  in 
interim  values  being  added  to  the 
physician  fee  schedule  each  year 
because  the  CPT  revises  and  deletes 
some  codes  each  year.  The  AMA  has 
proposed  that  the  CPT  process  be 
expanded  to  produce  reconunendations 
regarding  RVTJs  for  newly  coded 
services.  RVUs  for  services  with  revised 
codes,  and  changes  to  standing  RVUs. 

We  proposed  to  carefully  consider 
recommendations  from  the  CPT  process 
regarding  new  or  revised  codes  with 
advice,  if  necessary,  from  CMDs  or 
other  expert  advisers,  before-we  would 
use  them  as  interim  values.  Mo^over, 
we  explained  that  even  if  the  AMA 
process  were  used,  it  would  not 
constitute  the  exclusive  means  for  us  to 
receive  advice  and  recommendations  on 
new  or  revised  values.  Specialty 
societies  or  other  groups  would,  of 
course,  be  free  to  submit  their 
recommendations  directly  to  us  and  we 
would  carefully  consider  them.  Finally, 
these  interim  values  would  be  included 


in  the  proposed  and  fmal  Federal 
Register  notices  before  they  could 
become  standing  RVUs.  Changes  to 
standing  RVUs  would  only  be 
implemented  through  publication  of  the 
proposed  and  final  Federal  Register 
notices. 

(Process  for  Establishing  RVUs  for  New 
Procedures  and  for  Revising  Existing 
RVUs] 

Comment  We  received  many 
comments  regarding  the  process  for 
creating  RVUs  for  new  and  revised 
codes  and  the  review  of  RVUs  for 
existing  codes,  and  comments 
representing  widely  diverging  points  of 
view  on  which  process  should  be 
adopted.  Some  commenters  supported 
the  AMA's  proposal  to  develop  RVUs 
for  new  services  and  recommend 
reflnements  to  existing  RVUs  as  being 
an  appropriate  way  for  acquiring 
professional  input  into  the  work  RVU 
refinement  process.  Other  commenters 
supported  the  use  of  the  AMA  to 
develop  RVUs  for  new  services  and 
proposed  revision  to  RVUs  but  only  if 
we  would  agree  that  an  organization 
that  objected  to  the  AMA-developed 
values  would  be  allowed  to  present  its 
position  to  us. 

Other  commenters  stated  that  if  the 
AMA  process  is  used  to  establish  or 
review  RVUs,  there  should  be  a  written 
policy  on  the  methods  to  be  used  to 
change  work  RVUs  that  are  based  on 
the  original  Harvard  methodology,  that 
it  should  be  composed  of  physicians 
only,  and  that  it  should  be  at  least  50 
percent  primary  care  (preferably  family 
practice)  physicians  because  the  history 
of  the  CPT  process  is  that  primary  care 
physicians  have  been  under-represented 
and  that  the  subspecialties  have  had 
undue  influence  on  the  CPT  codes 
established. 

Other  commenters  stated  that  if  the 
AMA  RVU  development  and  refinement 
process  were  not  to  include  physicians 
other  than  MDs  or  DOs,  we  should 
create  a  technical  advisory  group 
containing  representatives  of  all 
specialties  to  create  or  refine  work 
RVUs. 

Some  commenters  suggested  that  we 
specify  in  regulations  that,  in  the  review 
of  RVUs  for  new  services  and  changes 
in  existing  RVUs,  we  would  consider  the 
recommendations  from  representatives 
of  physicians  who  furnish  medical  care 
services. 

Some  commenters  suggested  that  we 
establish  a  procedure  for  developing  and 
reviewing  work  RVUs  by  small  groups 
of  physicians  who  perform  the  services. 
They  indicated  that  this  is  the  only  way 
for  us  to  get  RVUs  for  new  services  that 
originate  among  small  numbers  of 


specialists  before  they  expand  to  be 
generally  accepted  procedures. 

Other  commenters  stated  that  we 
should  create  a  technical  advisory  group 
made  up  of  our  staff,  carrier 
representatives,  and  representatives  of 
physician  organizations  that  would 
establish  the  RVUs  for  new  services  and 
review  RVUs  for  existing  services.  Other 
commenters  objected  to  the  use  of 
physician  organizations  to  establish  or 
revise  RVUs  for  physician  work.  They 
stated  that  the  establishment  of  the 
work  RVUs  should  be  a  government 
process  and  that  the  participation  of 
physician-directed  organizations  should 
be  limited  to  bringing  new  advances  and 
discrepancies  in  RVUs  to  our  attention 
for  impartial  adjudication. 

Response:  While  we  have  not  fully 
specified  the  process  we  will  use,  we 
may  have  our  staff  physicians  review 
the  new  codes,  review  recommendations 
for  RVUs  for  new  services,  review 
recommendations  for  changes  to  RVUs 
for  current  services,  and  consult  with 
appropriate  specialists.  We  may  also 
utilize  the  CMDs  to  review  the  same 
issues.  We  will  make  recommendations 
to  the  Secretary  for  approval  regarding 
interim  values  for  new  or  revised 
services. 

As  indicated  in  section  I  (Summary  of 
this  Final  Rule),  we  consider  the  work 
values  in  addendum  B  to  be  "initial" 
values  for  which  we  will  accept  public 
comments.  We  are  providing  a  120-day 
comment  period  on  these  "initial" 
values.  Any  changes  in  response  to 
comments  will  be  finalized  in  a  final 
notice  published  in  the  Federal  Register, 
and  will  go  into  effect  on  January  1, 
1993. 

We  are  convinced  that  a  consensus  or 
Delphi  process  such  as  the  one  we  used 
with  the  CMDs  can  serve  as  a  valuable 
tool  for  the  purpose  of  future  refinement 
of  the  RVUs.  We  also  see  a  consensus 
process  as  a  tool  that  a  specialty  society 
or  an  umbrella  organization  such  as  the 
American  College  of  Surgeons  could  use 
to  recommend  further  "fine  tuning"  of 
the  scale.  We  see  this  as  particularly 
applicable  for  services  under  that 
specialty's  aegis  and  not  as  a  way  of 
dealing  with  inter-specialty  scaling 
issues.  We  particularly  welcome 
comments  regarding  adjustments  to  the 
RVUs  for  procedures  within  a  specialty 
that  keep  the  total  RVU  "pool"  constant 
for  these  procedures. 

[Annual  Review] 

Comment:  Commenters  indicated  that 
during  the  initial  implementation  phase 
for  the  new  RVUs  it  would  be  more 
appropriate  to  conduct  an  annual 
review,  but  that  after  5  years  of 
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experience,  it  may  be  possible  to  move 
toward  biennial  review  and  after  10 
years  to  conduct  review  once  every  5 
years. 

Response:  We  will  consider  this 
comment  further  as  we  review  RVUs  in 
the  future.  We  expect  continuing 
advances  in  medical  care  due  to  new 
technology  and  changes  in  medical 
practice.  Therefore,  we  will  review  the 
RVUs  for  all  services  on  an  ongoing 
basis  in  order  to  keep  the  system  as 
current  as  possible. 

[Mechanism  for  Revising  RVUs  to 
Reflect  Changes  in  Technology] 

Comment  Commenters  stated  that  it 
is  particularly  important  for  us  to 
develop  a  mechanism  for  dealing  with 
changes  in  technology  and  surgical 
practices  that  are  not  reflected  in  the 
CPT  codes.  They  indicate  that  the  CPT 
process  sometimes  does  not  deal 
efficiently  with  changes  in  technology, 
or  surgical  advancements,  and  that 
commonly  performed  procedures  or 
common  variations  of  procedures  would 
then  be  absent  from  the  CPT  RVU 
development  process  and  payment  may 
be  left  to  carrier  discretion  rather  than 
included  in  the  national  fee  schedule. 

Response:  We  have  the  capacity  to 
establish  codes  if  we  are  convinced  that 
there  should  be  a  new  code  for  a 
physician  service  or  if  a  service 
represents  a  change  in  a  technology  or  a 
change  in  surgical  practice,  and  the  CPT 
Editorial  Panel  fails  to  establish  a  code. 
We  are  confident  that  the  physician 
organizations  that  bring  these  cases  to 
our  attention  will  continue  to  do  so  and 
that  they  will  provide  cost  information 
regarding  the  service  or  changes  in  the 
service  on  which  we  could  make  a 
decision  about  their  relative  values. 

b.  Implementation  of  the  $20  million 
limitation.  Section  1848(c)(2)(B)(ii)(II)  of 
the  Act  requires  that  adjustments  to 
RVUs  that  are  made  as  a  result  of 
changes  in  medical  practice,  coding 
changes,  new  data  on  relative  value 
components,  or  the  addition  of  new 
procedures  may  not  cause  the  amount  of 
expenditures  under  Part  B  for  the  year  to 
differ  by  more  than  $20  million  from  the 
expenditiu«8  that  would  have  been  paid 
had  the  adjustments  not  been  made. 
Therefore,  the  adjustments  must  be 
essentially  budget  neutral  (within  a  $20 
million  tolerance  per  year),  based  on  the 
expected  expenditures  for  the  year. 

[Annual  Updates] 

Comment:  Commenters  objected  to 
our  proposal  to  exclude  only  "totally 
new"  services  from  the  $20  million 
limitation  associated  with  annual 
updates  to  the  RVS  to  reflect  changes  in 
medical  practice  and  coding,  new  data 


on  relative  values,  or  the  addition  of 
new  procedures.  The  commenters 
believe  that  taking  this  narrow  reading 
of  the  limit  runs  a  substantial  risk  of 
imposing,  via  this  minor  provision,  a  de 
facto  expenditure  cap  on  Medicare's 
payment  for  physician  services. 
Commenters  stated  that  the  reading  of 
this  provision  of  the  statute  is 
particularly  troubling  given  our  proposal 
to  use  the  annual  update  process  to 
meet  the  statutory  requirement  for  full 
review  of  the  RVS  at  least  once  every  5 
years.  They  believe  that  our  reading  of 
the  $20  million  provision  and  the  annual 
review  of  RVUs  may  impose  a  "chilling" 
effect  on  consideration  of  legitimate 
changes  on  physician  work,  practice 
expense,  and  malpractice  RVUs.  The 
conunenters  stated  that  we  need  to 
develop  a  far  more  sophisticated  and 
detailed  method  of  implementing  the  $20 
million  limit  so  that  fundamental 
advancements  in  medical  practice  are 
not  impeded.  Some  commenters 
indicated  that  the  intent  of  the  provision 
was  to  prevent  us  from  using  the 
reduction  of  RVUs  as  a  means  of 
obtaining  Medicare  budget  savings. 

Response:  We  will  carefully  consider 
this  comment  as  we  do  future  updates  of 
the  RVS.  It  is  certainly  not  our  intention 
to  use  the  $20  million  limitation  on  RVS 
adjustment  to  achieve  budget  savings  or 
to  impede  the  advancement  of  medical 
practice. 

D.  Geographic  Adjustment  Factors 
(GAFs) 

The  statute  specifies  that  the  total 
RVUs  for  a  service  must  be  adjusted  by 
the  OAF.  The  OAF  is  equal  to  a 
weighted  average  of  the  individual 
adjustment  factors  or  GPCIs  for  each  of 
the  three  RVU  components — work; 
practice  expense  (exclusive  of 
malpractice),  referred  to  throughout  this 
rule  simply  as  "practice  expense";  and 
malpractice. 

Section  1848(e)  of  the  Act  requires  the 
Secretary  to  develop  GAFs  for  all 
physician  fee  schedule  areas.  It  requires 
an  index  to  reflect  the  relative  cost  of 
practice  expenses  compared  to  the 
national  average;  an  index  to  reflect  the 
relative  cost  of  malpractice  compared  to 
the  national  average;  and  an  index  to 
reflect  one-quarter  of  the  relative  cost  of 
physicians'  work  compared  to  the 
national  average.  The  law  does  not 
specify  the  methodology  to  be  used  in 
developing  these  GPCIs;  instead,  it 
leaves  the  methodology  to  the  discretion 
of  the  Secretary. 

Components  of  a  GAF  were  already 
under  development  as  a  result  of  Public 
Law  99-509,  which  required  the 
Secretary  to  develop  an  index  by 
December  31, 1989  to  measure 


"justifiable"  geographic  differences  in 
physicians'  costs  of  furnishing  services. 
As  a  result  of  this  provision,  alternative 
GPCIs  were  developed  by  the  joint 
efforts  of  the  UI/CHER.  See  addendum 
D  of  the  proposed  rule  (56  FR  25974)  for 
information  regarding  how  to  obtain 
copies  of  their  reports. 

A  list  of  the  GPCIs  for  all  current 
Medicare  locaUties  in  the  form  required 
by  section  1848(e)  of  the  Act  was 
published  in  the  proposed  rule  at 
addendum  C  (56  FR  25966).  The 
proposed  rule  explained  that  the  GAF  to 
be  used  in  the  physician  fee  schedule  is 
based  on  the  research  performed  by  UI/ 
CHER.  We  stated  in  the  proposed  rule 
that  the  studies  of  the  GPCIs  being 
conducted  by  us  and  the  PPRC  may 
result  in  future  changes  in  the  GPCIs. 
However,  the  GPCIs  in  this  final  rule, 
which  will  go  into  effect  January  1, 1992. 
differ  only  slightly  from  those  in  the 
proposed  rule.  The  minor  changes  made 
are  described  in  addendum  C  to  this 
final  rule. 

[Age  of  Data] 

Comment  Many  commenters  stated 
that  the  GPCIs  are  based  on  1980  census 
data  and  other  old  data  and  are  not  a 
true  reflection  of  current  differences 
among  areas  in  resource  costs.  For 
example,  one  commenter  stated  that  the 
comparisons  show  that  geographic 
differences  in  the  price  of  inputs  remain 
even  after  accounting  for  the  GPCI.  All 
commenters  urge  that  we  develop  more 
current  and  better  data  sources. 

Response:  As  explained  in  the 
proposed  rule,  the  data  on  rents  are 
fairly  recent  (1987).  The  data  on 
physician  work  and  employee  wages  are 
from  the  1980  census  and  will  not  be 
updated  until  1990  census  data  are 
available,  probably  sometime  in  1993. 
While  the  census  data  are  10  years  old, 
the  GPCIs  have  been  examined  by 
groups  both  inside  and  outside  of  the 
government,  such  as  the  PPRC.  and  have 
been  found  to  be  generally  accurate  and 
the  best  available  measurement  of  the 
relative  differences  among  areas  in 
medical  practice  costs.  We  have  begun 
the  process  of  acquiring  1990  census 
data,  more  recent  rental  data,  and  a 
survey  of  malpractice  insurers  is  in 
progress. 

[Use  of  Recent  Malpractice  Data  by 
Area] 

Comment  Some  commenters  asked 
why  we  did  not  use  the  latest  available 
data  on  malpractice  insurance  premiums 
from  each  area  for  the  malpractice 
GPCI. 

Response:  We  have  entered  into  a 
cooperative  agreement  with  the  UI  to 
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attempt  to  gather  1988  through  1990 
premium  data  from  the  major 
malpractice  insurers  in  each  State.  We 
anticipate  that  this  effort  will  be 
completed  by  the  end  of  this  year.  Past 
studies  have  shown  that  malpractice 
premiums  are  often  volatile  ^m  one 
year  to  the  next.  For  instance,  the 
Liability  Expense  category  for  the 
Medicare  Economic  Index  rose  at 
double-digit  annual  rates  each  year  from 
1985  to  1989;  then  this  growth  declined 
to  less  than  1  percent  for  1990  and  may 
be  negative  for  1991.  To  counter  this 
volatility,  the  initial  malpractice  GPCI 
used  2  years  of  data  from  each  locality. 
While  several  medical  organizations, 
including  the  medical  societies  of 
Massachusetts,  the  District  of  Columbia, 
and  Rhode  Island  provided  some 
malpractice  insurance  premium 
information  with  their  comments  on  the 
proposed  rule,  none  of  these 
submissions  was  adequate  for 
recalculating  the  malpractice  GPCIs. 
The  most  complete  set  of  data  covered 
only  40  States,  but  missed  key  States 
such  as  Florida.  New  Jersey,  and 
Maryland.  We  are  confident  that  an 
alternative  malpractice  GPCI  can  be 
constructed  for  future  use  in  the  fee 
schedule.  However,  we  also  anticipate 
that  the  volatility  problem  will  not  be 
easily  eliminated. 

[Accuracy  of  GPCI  for  Urban  Areas] 

Comment-  Commenters  stated  that  the 
GPCIs  do  not  adequately  recognize  the 
higher  costs  of  practice  in  urban  areas 
like  Manhattan.  San  Francisco,  and 
Chicago.  Costs  in  these  areas  are  much 
higher  than  the  national  average. 

Response:  The  GPCIs  do  not  reflect  all 
of  the  cost  differences  in  high  cost — 
usually  urban — fee  schedule  areas. 
While  the  law  allows  for  full  recognition 
of  practice  expense  and  malpractice 
expense  differences,  it  allows  for 
recognition  of  only  one-quarter  of  the 
cost  difference  in  physician  work, 
generally  the  largest  of  the  three 
components.  Aside  from  this,  the  GPCIs 
have  been  examined  by  groups  both 
inside  and  outside  of  the  Federal 
government  and  have  been  found  to  be 
the  best  available  measurement  of  the 
relative  differences  among  areas  in 
medical  practice  costs. 

[Rural  Area  Practice  Costs] 

Comment:  Some  physicians  in  rural 
areas  commented  that  their  practice 
costs  are  not  lower  than  in  urban  areas. 
They  stated  that  some  of  their  costs  may 
be  higher  because  of  higher  shipping 
costs  for  equipment  and  supplies,  added 
travel  costs  for  continuing  education, 
higher  payments  to  attract  qualified 
help,  and  the  expense  of  large  sums  to 


build  their  own  office  space  when 
adequate  rental  space  is  not  available. 
They  recommended  that  payments  not 
vary  by  geographic  area. 

Response:  We  caiuiot  pay  all 
physicians  the  same  under  the  physician 
fee  schedule.  The  law  requires  that 
payments  vary  among  areas  to  the 
extent  that  practice  costs  vary  as 
measured  by  the  GPCIs.  The  GPCIs 
show  that,  in  general,  practice  costs  are 
higher  in  urban  than  in  rural  areas,  and 
we  have  not  been  presented  with  any 
convincing  evidence  to  the  contrary. 

[Uniform  Payment  Amounts] 

Comment:  Some  commenters  believe 
there  should  be  one  fee  schedule  rate  in 
the  country  since  there  is  a  uniform 
■premium  and  deductible.  Some 
commenters  believe  that  practice  costs 
do  not  vary  by  geographic  area. 

Response:  The  law  requires  that  fee 
schedule  payments  vary  according  to 
the  relative  differences  among  areas 
compared  to  the  national  average  in  the 
resource  costs  of  furnishing  the  services. 
The  statute  does  not  contemplate 
Medicare  having  a  nationally  uniform 
schedule  of  payments  for  all  physician 
services. 

The  law  provides  that  all  three 
components — physician  work,  practice 
expense,  and  malpractice  expense — of 
the  fee  schedule  must  vary  ais  measured 
by  the  GPCI.  However,  while  the  law 
provides  for  the  full  variation  in  practice 
expense  and  malpractice  expense,  it 
jirdvides  for  only  one-quarter  of  the 
variation  in  work.  This  has  the  effect  of 
distributing  payments  from  high-cost, 
usually  urban,  to  lower-cost,  usually 
rural,  areas. 

[GPCI  Should  Reflect  Individual  Practice 
Costs] 

Comment-  Some  commenters  noted 
that  their  particular  location  within  the 
fee  schedule  area  has  much  higher  rents 
and  overall  higher  costs  of  living  than 
the  rest  of  the  area.  The  commenters 
stated  that  the  area  GPCI  is  therefore 
inadequate  to  reflect  costs,  and  they 
should  be  given  a  GPCI  that  reflects 
individual  costs. 

Response:  The  GPCI  is  intended  to 
reflect  the  relative  costs  of  inputs  within 
a  fee  schedule  area  compared  to  the 
national  average.  Costs  in  a  particular 
location  within  the  area  or  costs  for  an 
individual  physician  may  vary 
significantly  from  the  general  costs  in 
the  area.  Decisions  to  locate  in  a 
particularly  high  rent  district,  to  pay 
high  salaries,  to  purchase  expensive 
equipment,  or  to  practice  inefficiently 
are  presumably  business  decisions 
made  in  each  individual  case.  The 
GPCIs  were  not  intended  to  be 


physician-specific  or  to  guarantee  an 
individual  physician  a  specific  return  on 
investment. 

[Use  of  Proxy  Data] 

Comment-  Many  commenters 
objected  to  the  use  of  proxies  in 
developing  the  GPCI.  They  stated  that 
we  should  acquire  data  on  actual 
physician  input  prices  and  rely  less  on 
proxies.  One  commenter  stated  that 
using  proxies  with  lower  absolute 
values  than  the  actual  inputs — wages  of 
teachers  and  engineers  for  physician 
work  and  apartment  rents  for  physician 
office  rents — was  done  intentionally  to 
lower  overall  payments  to  physicians. 
Another  commenter  stated  that  data  on 
physician  rent  were  readily  available  in 
his  community  from  a  local  government 
agency. 

Response:  We  would  have  used 
actual  cost  data  on  physician  inputs  had 
this  data  been  widely  and  consistently 
available.  The  purpose  of  the  GPCI  is  to 
measure  "relative"  differences  in  the 
costs  of  physician  inputs  among  fee 
schedule  areas.  To  do  this,  data  must  be 
used  that  is  readily  available  and 
calculated  consistently  across  all  areas. 
While  physician  rent  data  may  be 
available  from  a  particular  local  source 
in  one  area,  comparable  data  may  not 
be  available  in  other  areas.  The  census 
and  the  Department  of  Housing  and 
Urban  Development  (HUD)  data  were 
used  because  they  were  widely  and 
consistently  available.  We  have  not  yet 
found  a  consistent  source  of  data  on 
local  commercial  rent  charges. 

Using  proxies  with  lower  absolute 
values  than  physician  inputs  was  not 
done  to  lower  overall  physician 
payment  levels.  The  GPCIs  have 
absolutely  no  effect  on  overall  outlay 
levels.  The  same  total  payments  are 
used  under  the  fee  schedule  as  would 
have  been  paid  under  the  present 
system.  The  relative  values  redistribute 
the  money  among  procedures.  The 
GPCIs  merely  redistribute  the  money 
among  areas.  While  teachers  may  have 
lower  earnings  than  physicians  and 
apartment  rents  may  be  lower  than 
physician  office  rent,  it  is  the  relative 
differences  among  areas  in  these  inputs 
that  are  measured  by  the  GPCIs.  Our 
method  assumes  that,  in  most  areas, 
physician  earnings'  levels  will  have  a 
similar  relationship  to  earnings'  levels  of 
other  highly  educated  professionals,  and 
that  commercial  office  rent  levels  will 
have  a  similar  relationship  with 
residential  rent  levels.  We  further 
believe  it  would  not  be  good  policy  to 
adjust  physician  payments  by  an 
expenditures  index.  This  policy  would 
reward  profiigate  spending  while 
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penalizing  efficiency.  We  will,  however, 
continue  to  analyze  alternative  data 
sources  for  all  components  of  the  GPCI. 

[Medical  Equipment  and  Supply  Costs] 

Comment:  Some  commenters  stated 
that  it  cannot  be  correctly  assumed  that 
the  costs  of  medical  equipment  and 
supplies  do  not  vary  appreciably  among 
areas.  Areas  like  Alaska  and  Hawaii 
have  higher  shipping  costs.  Some 
commenters  stated  that  costs  are  higher 
in  rural  areas  because  of  the  lack  of  a 
competitive  market.  Others  stated  that 
costs  are  higher  in  very  large  high-cost 
urban  areas. 

Response:  There  was  a  lack  of  proxy 
data  for  medical  equipment  and 
supplies.  Since  equipment  and  supphes 
can  generally  be  ordered  fivm  national 
suppliers,  a  national  market  was 
assumed.  As  with  the  other  proxies,  we 
will  be  searching  for  better  data  to 
update  the  GPCI. 

[Family  Physicians  in  Rural  Areas] 

Comment-  Some  commenters  noted 
that  a  higher  proportion  of  family 
physicians  practice  in  rural  areas.  These 
physicians  tend  to  furnish  mostly  visit 
services.  It  was  suggested  that  the  visit 
practice  expense  component  of  family 
physicians  is  undervalued  in  the  fee 
schedule.  When  these  factors  are 
combined  with  the  fact  that  practice 
expense  GPCIs  are  lower  in  rural  areas, 
it  was  suggested  that  fee  schedule 
payments  for  visits  in  rural  areas  would 
be  treated  inequitably.  To  correct  this 
situation,  commenters  believe  that  we 
should  establish  a  separate  class- 
specific  practice  expense  GPCI  for  visit 
services  as  authorized  under  section 
1848(e)(1)(B)  of  the  Act. 

Response:  We  will  consider  this 
suggestion  if  we  are  presented  with  data 
to  substantiate  a  claim  that  a  particular 
GPCI  produces  an  inequitable  result. 
''The  intent  of  the  comment  is  to  increase 
payment  in  rural  areas.  We  are  not  sure 
that  a  separate  practice  expense  GPCI 
for  visit  services  will  do  this.  The  GPCI 
will  apply  to  the  class  of  services  across 
all  areas,  urban  as  well  as  rural.  The 
situation  may  be  better  addressed  by 
examining  whether  the  practice  expense 
cost  shares,  which  are  set  through  a 
statutory  formula,  should  be  revised  for 
visits. 

[Malpractice  Premiums] 

Comment  Some  commenters  noted 
that  the  proposed  rule  does  not  state 
whether  the  malpractice  GPCIs  were 
based  on  the  premiums  for  the  first  or 
the  fifth  year  of  a  claims  made  policy,  or 
whether  the  cost  of  protecting 
physicians  against  malpractice  claims 
made  years  after  caring  for  a  patient 


(referred  to  as  "tail  coverage")  was 
included.  They  beheve  that  these  factors 
could  greatly  affect  the  malpractice 
GPCI. 

Response:  The  malpractice  GPCIs 
were  based  on  the  premium  for  a  mature 
claims  made  policy.  We  considered  but 
made  no  adjustment  for  "tail  coverage". 
We  believe  that  tail  coverage  is 
implicitly  accounted  for  in  our  use  of  a 
Medicare  weighted  risk-group  premium. 
Not  all  physicians  need  or  buy  this 
coverage.  Most  policies  have  a  right  to 
purchase  tail  coverage,  but  there  is  no 
confractual  obligation  to  buy  it  if  the 
physician  believes  it  is  not  necessary. 
Furthermore,  some  companies  provide 
tail  coverage  at  no  cost  automatically  in 
the  event  of  death  or  permanent  and 
total  disability  before  age  65.  Similarly, 
some  policies  have  built  into  the 
premium  such  coverage  for  physicians 
who  die  or  retire  after  age  65  and  who 
have  been  insured  by  the  specific 
company  for  at  least  5  consecutive  years 
immediately  before  the  event.  Hence  full 
tail  coverage  is  provided  at  no 
additional  cost.  For  all  these  reasons, 
we  do  not  believe  an  explicit  adjustment 
is  required  at  this  time,  but  we  could 
reconsider  an  adjustment  in  future 
revisions  of  the  malpractice  GPCI. 

[GPCI  for  Manhattan.  New  York] 

Comment  Some  commenters  believe 
that  the  GPCI  for  Manhattan,  New  York 
does  not  recognize  the  high  rents  there. 
They  believe  this  GPCI  is  erroneous 
because  the  rent  proxy  from  Bergen- 
Passaic,  New  Jersey  was  used  rather 
than  the  rents  in  Manhattan. 

Response:  The  GPCIs  for  all  localities 
were  developed  from  data  based  on  an 
MSA  and  non-MSA  basis.  However,  the 
HUD  rent  data  for  the  New  York  City 
MSA  was  unrealistically  low  because  of 
rent  confrol.  Therefore,  we  used  the 
highest  rent  proxy  in  the  New  York  City 
consolidated  MSA,  which  is  for  Bergen- 
Passaic,  New  Jersey.  This  is  one  of  Uie 
highest  rent  indices  in  the  country 
(about  60  percent  above  the  national 
average).  Using  this  proxy,  therefore,  is 
advantageous  for  Manhattan  in 
comparison  to  using  the  unrealistically 
low  values  reflecting  rent  control. 

[GPCI  Inacciirate  Compared  to 
Neighboring  Area] 

Comment-  Commenters  in  some 
areas — the  Iowa  Quad  cities,  for 
example — stated  that  practice  costs  in 
their  area  are  just  as  high  as  some  of  the 
commenters'  colleagues  in  the 
neighboring  fee  schedule  area — such  as 
the  Illinois  Quad  cities— yet  the  GPCI  is 
lower.  The  commenter  believes  that  the 
GPCI  should  be  as  high  as  that  in  the 
neighboring  area. 


Response:  The  GPCIs  are  intended  to 
measure  the  general  differences  among 
Medicare  payment  areas  compared  to 
the  national  average  in  input  costs.  The 
statute  indicates  that  relative  values 
must  be  developed  for  each  Medicare 
payment  locality  and  that  these 
localities  must  be  those  used  in 
estabUshing  the  historic  payment  base, 
which  would  mean  the  current  localities 
or  aggregations  of  them.  Thus,  the  GPCIs 
must  measure  cost  differences  between 
the  Medicare  payment  localities.  While 
we  believe  the  GPCIs  to  be  the  best 
available  measure  of  these  differences, 
it  is  possible  that  a  particular  physician 
or  group  of  physicians  may  have  costs 
that  are  not  in  line  with  those  reflected 
by  the  GPCI.  The  GPCI,  however,  is  not 
designed  to  reflect  the  costs  of  each 
individual  physician. 

[Update  of  Census  Data] 

Comment-  One  commenter  believes 
that  we  should  not  wait  until  1994  to 
update  the  GPCI  because  census  data 
will  not  be  available  until  1993.  The 
GPCIs  should  be  updated  as  soon  as 
better  data  are  available. 

Response:  We  will  consider  updating 
the  GPCI  as  soon  as  better  objective  and 
supportable  data  are  available.  We 
believe  obtaining  the  results  from  the 
1990  Census,  which  will  include 
earnings  data  for  1989  for  a  20  percent 
sample  of  all  respondents,  will  be 
essential  for  a  complete  update  of  the 
GPCIs. 

[Use  of  Hospital  Wage  Index  or 
Commercial  Rent  Data] 

Comment-  Several  commenters 
questioned  why  we  used  the  1980 
Census  and  1987  HUD  Housing  Rental 
data  instead  of  the  HCFA  hospital  wage 
index  or  commercial  rent  information 
sources. 

Response:  The  purpose  of  the  GAP  or 
GPCIs  is  to  recognize  "justifiable 
differences  in  the  costs  of  operating  a 
medical  practice"  in  different  areas. 
Medicare  uses  some  240  localities  for 
determining  physician  payment  rates. 
Hence,  measures  were  needed  that 
covered  as  many  areas  as  were 
possible.  The  two  largest  components  of 
the  GAF  are  physician's  own  time  (net 
income)  and  employee  wages.  No  source 
.  other  than  the  1980  Census'  20  percent 
sample  gave  adequate  and  balanced 
coverage  for  earnings  in  all  240  payment 
areas.  Census  data  also  permitted  us  to 
standardize  the  earnings  data  for   - 
geographic  differences  in  job-mix. 

We  beheve  physician  earnings  will 
vary  geographically  in  about  the  same 
way  as  the  earnings  of  other  highly 
educated  persons.  We  know  that  the 
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mix  of  employees  in  physician  practices 
differs  from  the  employee  mix  of 
hospitals.  We  could  identify  no  source 
of  rental  costs  that  covered  more 
distinct  areas  than  the  HUD  housing 
rental  source. 

We  beheve  it  would  not  be  wise  to 
adjust  the  GAFs  annually,  because 
many  of  the  changes  from  year  1  to  year 
2  would  be  reversed  in  year  3.  (We  have 
already  observed  this  in  the 
aforementioned  hospital  wage  index.) 
We  intend  to  revise  the  GAFs  at  least 
every  3  years  as  is  required  by  Public 
Law  101-508.  In  the  next  revision,  we 
contemplate  using  available  results  from 
the  1990  Census  for  the  2  major  practice 
cost  components,  physician  time  and 
employee  wages.  We  are  already 
collecting  later  and  more  complete  data 
for  revising  the  malpractice  expense 
GPCI. 

[Misunderstandings  About  GPCIs. 
GAFs,  and  the  M£I] 

Comment:  Some  commenters 
conveyed  misunderstandings  about  the 
difference  between  the  GPCI  or  GAFs 
and  the  MEI,  or  between  the  GPCIs  and 
the  relative  value  components. 

Response:  The  GPCI  or  GAF  aims  to 
reflect  the  justifiable  differences  in 
practice  level  costs  of  doctors  between 
one  area  and  another.  It  was  calculated 
by  using  the  same  expense  categories,  to 
the  extent  feasible,  as  are  used  in  the 
MEI.  Like  the  MEI,  it  used  recent  AMA 
data  to  derive  share-weights  for  the 
various  cost  components.  The  MEI  aims 
to  measure  changes  in  the  costs  of 
resources  used  in  operating  a  medical 
practice  overtime.  The  MEI  is  an 
estimate  for  the  nation,  while  the  GPCIs 
estimate  how  a  particular  area's  costs 
compare  with  the  national  average.  By 
statute,  the  MEI  is  updated  annually, 
while  the  GPCI  must  be  updated  at  least 
every  3  years. 

The  relative  value  for  each  procedure 
in  the  fee  schedule  has  3  components — 
work,  practice  expense,  and 
malpractice.  A  separate  GPCI  has  been 
estimated  for  adjusting  each  of  these 
components  for  locality  cost  level 
differences.  The  work  components  were 
nearly  all  from  the  results  of  the 
Harvard  study.  The  practice  expense 
and  malpractice  components  were 
calculated  using  estimated  1991  average 
allowed  charges  and  the  AMA  data  on 
the  1989  practice  expense/gross  revenue 
and  malpractice  expense/gross  revenue 
percentages  of  the  specialties  that 
perform  each  procedure  weighted  by  the 
specialties'  share  of  the  Medicare 
frequency  for  that  procedure.  The  GPCIs 
for  the  practice  expense  and  malpractice 
components  portray  the  full  difference 
found  in  these  costs,  while  the  work 


GPCI,  by  statute,  is  one-fourth  of  the  full 
difference. 

[Massachusetts  GPCI] 

Comment:  Some  commenters  from 
Massachusetts  contend  that  their 
malpractice  GPCI  should  be  37  percent 
higher,  and  their  practice  expense  GPCI 
should  be  5  percent  higher  than  what  we 
proposed.  They  provided  reports  from 
an  actuarial  firm.  Milliman  and 
Robertson.  Inc.,  and  results  of  a  study 
done  by  the  American  Medical 
Association  Center  for  Health  Policy 
Research  to  support  these  contentions. 

Response:  The  main  basis  for  their 
malpractice  GPCI  complaint  is  that  the 
Massachusetts  value  does  not  reflect  a 
surcharge  that  most  Massachusetts 
physicians  have  paid  since  1987.  We 
agree  that  including  this  factor  would 
raise  the  Massachusetts  malpractice 
GPCI  value  by  about  33  percent  and 
slightly  lower  the  values  for  all  other 
areas.  We  will  not  make  this  adjustment 
at  this  time,  however,  because  it  did  not 
apply  during  the  1985/1986  base  years 
used  to  compute  all  malpractice  GPCIs. 
It  would  be  inequitable  not  to  use  the 
same  data  base  for  all  areas.  We  will 
consider  this  when  the  GPCI  is  updated 
and  are  already  collecting  later  and 
more  comprehensive  data  for  this 
purpose. 

llie  practice  expense  GPCI  comments 
are  based  on  (1)  an  AMA  study  which 
suggests  that  there  is  regional  variation 
in  equipment  and  other  expenses  which 
the  GPCI  does  not  reflect,  and  (2)  some 
analyses  using  the  HCFA  hospital  wage 
index  for  the  employee  wage  component 
and  a  derivative  of  it  for  the  rent 
component.  A  number  of  alternatives 
were  considered  before  choosing  the 
proxies  for  these  factors,  including  the 
HCFA  hospital  wage  index.  Data  such 
as  those  used  by  Milliman  and 
Robertson  were  considered  in 
constructing  the  GPCIs.  Census  and 
HUD  data  were  used  because  they  were 
the  best  data  readily  available  in  all 
Medicare  localities.  The  5  percent 
difference  in  values  that  would  result 
from  using  the  method  suggested  by 
Massachusetts  is  simply  a  result  that 
arises  from  the  use  of  different  methods 
and  measures  than  those  we  used. 

[Puerto  Rico  GPCI] 

Comment:  Some  commenters  from 
Puerto  Rico  Medical  Society  (PRMS) 
have  stated  that  their  GPCI  values  were 
too  low. 

Response:  After  publication  of  the 
model  fee  schedule,  a  meeting  was  held 
with  representatives  from  Puerto  Rico  to 
discuss  the  matter.  At  the  meeting,  they 
agreed  that  there  were  no  better  data 
available  than  those  which  were  used 


and  that  the  methods  used  were 
appropriate.  Their  consultant  stated  that 
the  low  wages  found  in  Puerto  Rico 
relate  to  high  structural  unemployment. 
They  also  stated  they  were 
disadvantaged  by  not  including 
measures  of  geographic  differences  in 
medical  equipment  costs.  They  were 
invited  to  provide  data  concerning  the 
extra  costs  they  pay  for  importing  much 
of  their  medical  equipment.  To  our 
knowledge,  no  data  were  ever  supplied. 
At  that  time,  we  also  intend  to  use  the 
results  of  the  1990  Census  and  more 
recent  data  for  the  rent  proxy  and  for 
the  malpractice  expense  GPCI. 

[District  of  Columbia  GPCI] 

Comment  Some  commenters  from  the 
District  of  Coltunbia  stated  that  its 
malpractice  expense  GPCI  is  too  low.  as 
are  the  values  for  the  wage  and  rent 
components  of  the  practice  expense 
GPCI.  As  evidence  for  their  comment  on 
the  malpractice  GPCI,  they  included 
1990  premium  data  for  mature  claims- 
made  policies  for  orthopedic  surgeons 
and  first  year  and  mature  claims-made 
premiums  for  obstetrician/gynecologists 
in  the  District  versus  those  in  the 
Maryland  and  Virginia  suburbs. 

Response:  It  apparently  was  unclear 
to  the  society  that  in  the  re-mapping 
done  for  the  proposed  rule,  we  decided 
to  use  only  the  District  of  Columbia 
premiums  to  calculate  the  value  for  the 
DC  locahty.  They  also  stated  that 
practice  expense  costs  in  DC  for 
"everything  from  salaries  to  rent  to 
workman's  compensation  to 
unemployment  insurance  are  20  to  30 
percent  higher"  than  in  surrounding 
jurisdictions.  But,  one  can  observe  from 
the  summary  of  GPCIs  by  State  that  the 
practice  expense  GPCI  for  DC  is  second 
only  to  Alaska's  and  is  higher  than  both 
Maryland's  and  Virginia's  practice 
expense  GPCI. 

[New  Hampshire  GPCI) 

Comment-  Some  commenters  from 
New  Hampshire  stated  its  malpractice 
GPCI  should  be  higher  than  that  for 
Massachusetts  because  "malpractice 
premiums  are  approximately  one-third 
higher  than  those  in  Massachusetts". 
They  also  stated  "careful  cost  of  living 
analysis  reveals  that  New  Hampshire  is 
in  the  91st  percentile  in  the  country  for 
cost  of  living,  yet  the  GPCI  does  not 
reflect  this." 

Response:  No  data  were  supplied  to 
support  this  position. 

[Rhode  Island  GPCI] 

Comment-  Some  commenters  from 
Rhode  Island  stated  its  malpractice 
GPCI  is  too  low.  They  claim  to  have 
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been  in  the  top  20  percent  of  States 
throughout  the  1980s  and  submitted 
information  on  1990  rates  for  Risk  Class 
4  in  more  than  30  States.  The  Rhode 
Island  premium  ranks  9th.  They  also 
argue  that  the  weighting  methods  used 
in  the  malpractice  GPCI  are  unfair  to 
smaller  States,  and  that  an  unweighted 
index  should  have  been  used  instead. 
They  conclude  by  stating  that  their 
malpractice  GPCI  should  be  "well  above 
1.0".  Commenters  also  stated  that  their 
practice  expense  GPCI  is  too  low  and 
provided  examples  from  a  HUD  listing 
of  urban  rental  values  for  43  cities,  in 
which  Providence  ranks  14th.  They  also 
provide  data  on  hospital  vacancy  rates 
for  selected  positions  in  the  U.S.,  New 
England,  and  Rhode  Island,  and 
minimum  and  average  hospital  wage 
information  for  Rhode  Island, 
Connecticut,  Massachusetts,  and  Boston 
(which  usually  show  Rhode  Island  to  be 
the  lowest  of  the  4). 

Response:  We  do  not  have,  and  the 
commenters  did  not  supply,  adequate 
data  to  permit  us  to  evaluate  their 
concerns. 

E.  Conversion  Factor  (CF) 

1.  Overview  of  Computation  of  Budget- 
Neutral  CF 

Under  the  statute,  the  general  formula 
for  a  payment  amount  under  the  fee 
schedule  multiplies  a  relative  value  for  a 
service  by  a  GAF  for  a  fee  schedule  area 
by  a  CF.  Thus  the  CF  can  be  viewed  as  a 
multiplier  that  transforms  relative 
values  into  payment  amounts.  The  CF  is 
a  single  national  value  that  must  apply 
to  all  services  paid  under  the  fee 
schedule  (except  that  different  CFs  for 
surgical  and  nonsurgical  services  may 
eventually  result  from  differential 
updates  under  the  MVPS).  Section 
1848(d)(1)(B)  of  the  Act  specifies  the 
methodology  for  setting  the  CF  for  the 
first  year  of  the  fee  schedule  (1992).  A 
base  year  CF  must  be  computed  that  is 
budget  neutral  relative  to  1991  predicted 
expenditure  levels.  That  is,  this  base  CF 
must  produce  total  payments  under  the 
fee  schedule  that  are  the  same  as  total 
payments  that  are  expected  in  1991 
under  the  current  payment  rules 
(generally  based  on  the  customary, 
prevailing,  and  reasonable  charge 
methodology).  The  CF  for  1992  must  be 
established  by  updating  this  base  year 
CF  by  the  annual  update  factor. 

Beginning  in  CY  1991.  section 
1848(d)(2)  of  the  Act  requires  the 
Secretary  to  recommend  to  Congress  by 
April  15  of  each  year  an  update  to  the 
fee  schedule  CF  for  the  following  CY; 
Congress  may  choose  to  enact  the 
Secretary's  recommendation,  enact 
some  other  update  amount,  or  not  act  at 


all.  If  Congress  does  not  act,  the  annual 
update  is  set  according  to  a  "default" 
mechanism  in  the  law.  The  law  states 
that  the  update  must  equal  the 
"appropriate  update  index"  adjusted  by 
the  amount  actual  expenditures  for  the 
first  FY  preceding  the  recommendations 
were  greater  or  less  than  the 
performance  standard  rate  of  increase 
for  that  FY  (also  referred  to  as  the 
"performance  adjustment"). 

Under  the  default  mechanism,  the 
update  equals  the  MEI  plus  or  minus  the 
performance  adjustment.  As  Congress 
has  not  enacted  an  update  for  1992.  we 
are  determining  the  update  using  the 
default  mechanism.  Our  most  recent 
estimate  of  the  MEI  for  CY  1992  is  3.2 
percent.  However,  section  4105  of  Public 
Law  101-508  requires  that  this  estimate 
be  reduced  by  .4  percentage  points.  The 
performance  standard  rate  of  increase 
for  FY  1990  was  9.1  percent. 
Expenditures  between  FY  1989  and  FY 
1990  increased  by  10.0  percent  or  0.9 
percentage  points  more  than  the 
performance  standard  rate  of  increase. 
Consequently,  subtracting  the 
performance  adjustment  of  0.9 
percentage  points  from  the  MEI  of  2.8 
percent  (as  adjusted  by  Public  Law  101- 
508]  yields  an  update  of  1.9  percent. 

Section  1848(d)(1)(C)  of  the  Act 
requires  the  Secretary  to  publish  the 
initial  CF  and  the  update  for  1992.  Later 
in  this  preamble,  we  have  provided  our 
estimate  of  the  initial  CF  in  compliance 
with  section  1848(d)(1)(C).  We  are 
publishing  the  1992  update  of  1,9  in  a 
separate  notice  in  the  Federal  Register. 
This  will  be  the  update  for  1992  in  the 
absence  of  Congressional  action  to  set 
the  update. 

2.  Accounting  for  Transition  Payment 
Rules  in  CF  Calculation 

Under  the  transition  rules,  as  set  forth 
in  section  1848(a)(2)  of  the  Act,  the  fee 
schedule  will  be  phased  in  from  CYs 
1992  through  1995.  The  phase-in  will 
begin  with  computation  of  an  AHPB  or 
amount  for  each  service  in  each  fee 
schedule  area.  For  non-radiology 
services,  this  is  defined  in  section 
1848(a)(2)(D)(i)  of  the  Act  as  the 
weighted  average  prevailing  charge  in 
the  area  in  CY  1991  with  consideration 
of  customary  charges  below  the 
prevailing  and  other  payment 
limitations,  adjusted  by  the  annual 
update  applicable  to  CY  1992  payments. 
(Computation  of  this  update  amount  is 
detailed  at  the  end  of  this  CF 
discussion.)  Under  the  law,  a  separate 
AHPB  must  be  calculated  for  each 
procedure  in  each  fee  schedule  area.  We 
proposed  that  services  from  July  1, 1989 
through  ]une  30, 1990  will  be  used  as  the 
base  for  calculating  the  AHPB.  Under 


the  statutory  transition  rules,  if  the 
historical  payment  amount  for  a  service 
in  a  fee  schedule  area  is  from  85  to  115 
percent  of  the  fee  schedule  amount, 
maximum  payment  to  all  physicians  in 
the  fee  schedule  area  would  be  at  the 
fee  schedule  amount  in  CY  1992. 
However,  if  the  historical  payment 
amount  is  below  85  percent  of  the  fee 
schedule  amount,  the  payment  amount 
for  the  service  would  be  the  historical 
payment  amount  plus  15  percent  of  the 
fee  schedule  amount.  On  the  other  hand, 
if  the  historical  payment  amount  is  more 
than  115  percent  of  the  fee  schedule 
amount,  the  payment  amount  for  CY 

1992  would  be  the  historical  payment 
amount  minus  15  percent  of  the  fee 
schedule  amount. 

Under  section  1848(a)(2)(C)  of  the  Act. 
as  amended  by  section  4102(b)  of  Public 
Law  101-508.  special  transition  rules 
would  apply  to  radiology  services  in  CY 
1992.  For  those  services,  whether  or  not 
they  were  included  in  the  radiologist  fee 
schedule,  the  transition  provisions 
limiting  reductions  in  payment  amounts 
would  apply  if  the  historical  payment 
amount  exceeds  109  percent  of  the  fee 
sch69ule  amount,  rather  than  the  115 
percent  applicable  to  other  services.  For 
those  radiology  services  subject  to 
reduction  under  the  transition  rules,  the 
amount  payable  would  be  equal  to  the 
historical  payment  amount  minus  9 
percent  (rather  than  15  percent)  of  the 
fee  schedule  amount  for  the  service. 
Otherwise,  the  transition  rules 
governing  increases  and  decreases  in 
payment  amounts  for  radiology  services 
would  be  the  same  as  for  other  services. 
In  addition,  we  proposed  to  estabhsh 
special  transition  rules  for  the  new  CPT 
visit  and  consultation  codes.  Special 
treatment  of  these  codes  for  purposes  of 
the  transition  is  necessary  because  we 
have  no  historical  charge  data  that 
could  be  used  for  purposes  of 
determining  a  transition  payment 
amount  for  each  newly  established  visit 
and  consultation  code. 

Rules  for  the  transition  during  CYs 

1993  through  1995  are  set  forth  in  section 
1848(a)(2)(B)  of  the  Act.  During  those 
years,  payment  amounts  for  services 
subject  to  the  transition  provisions  in 
CY  1992  would  be  paid  as  a  blend  of 
historical  payment  and  the  fee  schedule. 
In  CY  1996,  payment  for  all  services 
would  be  fully  based  on  the  fee 
schedule. 

These  transition  rules  are  set  forth  in 
S  415.42  of  the  proposed  regulations. 

Because  the  fee  schedule  transition 
rules  move  payments  below  the  fee 
schedule  up  toward  the  fee  schedule 
faster  than  payments  above  the  fee 
schedule  move  down,  the  transition  has 
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a  net  cost  in  1992.  In  order  to  achieve  a 
budget-neutral  CF,  we  proposed  an 
offsetting  downward  adjustment  in  the 
CF.  Because  the  CF  would  be 
permanently  reduced.  Medicare 
physician  payments  would  be  lower  in 
years  after  1992  than  they  would  have 
been  without  this  adjustment. 

[Request  for  10-year  Transition] 

Comment:  Some  commenters  objected 
to  the  5-year  transition  and  requested  a 
10-year  phase  in  of  the  fee  schedule. 
They  stated  that  physicians  have  made 
professional  and  personal  financial 
commitments  based  upon  historic 
Medicare  payment  rates  and  for  many 
specialties,  fee  schedule  payments  will 
seriously  adversely  affect  a  physician's 
ability  to  meet  them. 

Response:  The  5-year  transition 
requirement  is  mandated  by  section 
1848(a)(2)  of  the  Act. 

[Downward  Adjustment  of  CF] 

Comment:  Virtually  all  commenters 
maintain  that  the  Congress  did  not 
intend  for  us  to  adjust  the  CF  downward 
to  offset  any  potential  cost  associated 
with  the  asymmetrical  transition  rules  in 
1992.  They  believe  that  the  statutory 
language  should  be  interpreted  to  mean 
that  the  transition  payment  amounts 
must  be  computed  without  regard  to  the 
budget-neutrahty  requirement.  Some 
commenters  made  even  more  specific 
statements  that  the  phrase  "without 
regard  to  this  paragraph"  at  the  end  of 
sections  1848(a)(2)(A)(i)  and  (ii)  of  the 
Act  means  that  the  CF  must  be  set 
without  regard  to  the  transition 
provisions.  Other  commenters  noted 
that  the  CF  adjustment  we  proposed 
would  have  the  effect  of  making 
physician  payments  lower  in  years  after 
1992  than  if  the  adjustment  were  not 
made.  They  beheve  that  our  proposed 
adjustment  is  contrary  to  clear 
Congressional  intent  and  that  we  should 
have  alerted  Congress  to  the  need  for 
technical  corrections  to  the  law  if  they 
were  needed.  They  stated  that 
Congress's  intent  was  that  physician  fee 
schedule  implementation  be  budget- 
neutral  and  not  a  vehicle  for  reducing 
Medicare  physician  payments.  Others 
believe  that  uncertainty  over 
participation  rates  and  the  relationship 
of  actual  charges  to  the  payment 
schedule  make  it  impossible  for  us  to 
project  the  transition  effects  with 
adequate  precision. 

Response:  The  transition-related 
adjustment  to  the  CF  set  forth  in  the 
proposed  rule  resulted  from  our  analysis 
of  the  interaction  of  two  provisions  of 
Public  Law  101-239— those  pertaining  to 
the  transition  rules  and  those  pertaining 
to  budget  neutrality.  Because  the  fee 


schedule  transition  rules  move 
payments  below  the  fee  schedule  up 
toward  the  fee  schedule  faster  than 
payments  above  the  fee  schedule  move 
down,  the  transition  has  a  net  cost  in 
1992.  That  the  transition  rules  have  a 
substantial  net  cost  is  indisputable  and 
confirmed  by  the  analyses  of  both  the 
PPRC  and  the  CBO.  In  the  proposed  rule, 
we  proposed  an  offsetting  downward 
adjustment  of  the  CF  of  6.2  percent  in 
order  to  achieve  budget  neutrality  in 
1992.  Because  the  CF  would  be 
permanently  reduced.  Medicare 
physician  payments  would  be  lower  in 
years  after  1992  than  they  would  have 
been  without  this  adjustment.  In 
addition,  the  fact  that  the  CF  was  the 
sole  vehicle  for  the  adjustment  meant 
that  a  relatively  large  reduction  in  the 
CF  was  needed  (the  so-called 
"leveraging  effect").  While  we  agreed 
that  there  was  no  evidence  that  the 
outyear  payment  reductions  or  the 
"leveraging  effect"  had  been  foreseen  or 
intended  by  the  drafters  of  the 
legislation,  we  stated  that  both  resulted 
from  the  interactive  effects  of  the 
legislative  provisions  as  written. 

Since  the  publication  of  the  proposed 
rule  in  June,  we  have  consulted 
extensively  on  this  matter  with 
representatives  of  the  physician 
community,  members  of  Congress,  and 
other  concerned  parties  who  believed 
strongly  that  our  proposed  policy  was 
counter  to  Congressional  intent.  We 
listened  to  these  concerns  and  to  the 
opinions  of  various  legal  experts  who 
offered  opinions  on  the  interpretation  of 
the  statutory  language.  As  a  result  of 
these  consultations  and  our  review  of 
the  many  thousands  of  comments 
received  on  this  topic,  as  well  as  further 
legal  analysis  by  our  own  Office  of  the 
General  Counsel,  we  have  revised  our 
policy  on  the  transition  adjustment  to 
the  CF.  Some  commenters  suggested 
alternatives  to  the  proposed  policy  along 
the  lines  of  the  final  rule  policy  set  forth 
below. 

Under  our  revised  approach,  we 
will— 

•  Establish  a  budget-neutral  full  fee 
schedule,  with  a  baseline  adjustment  to 
the  CF  of  6.5  percent  (as  discussed  later 
in  this  section);  and 

•  Apply  transition  rules  and  adjust 
only  the  AHPB  (and  not  the  CF)  to 
account  for  higher  spending  under  the 
transition  and.  thus,  to  restore  budget 
neutrality  in  1996.  This  required  an 
adjustment  to  the  AHPB  of  5.5  percent. 
This  approach  would  create  first-year 
budget  neutrality  in  a  way  that  does  not 
result  the  permanent  $7  billion  (5  year) 
reduction  in  outlays  due  to  the  transition 
that  would  have  occurred  under  the 


proposed  rule.  It  sets  in  place 
immediately  a  budget-neutral  CF  that 
will  apply  fully  to  all  procedures  by 
1996.  This  approach  is  consistent  with 
official  budget  estimates  developed  by 
both  the  Administration  and  the 
Congressional  Budget  Office,  which 
showed  no  program  costs  or  savings 
associated  with  implementation  of  the 
fee  schedule.  It  is  also  responsive  to  the 
many  thousands  of  commenters  who 
stated  their  view  that  it  was  the  intent  of 
Congress  to  have  a  fully  budget-neutral 
implementation  of  the  physician  fee 
schedule. 

The  authority  for  this  adjustment  is 
based  on  section  1848(c)(4).  which 
provides  the  Secretary  with  authority  to 
establish  any  "ancillary  poUcies" 
necessary  to  implement  the  fee 
schedule.  We  believe  it  is  necessary  for 
us  to  adjust  the  AHPB  for  the  dual 
purposes  of  achieving  budget  neutrality 
and  not  outyear  budget  reductions, 
which  would  be  contrary  to  Congress' 
intent. 

Comment:  Some  commenters 
suggested  that  we  were  not  forthcoming 
about  the  issues  associated  with  the 
transition.  They  maintained  that  if  we 
believe  that  the  law  required  a 
substantial  downward  adjustment  of  the 
CF  to  reconcile  the  transition  provisions 
with  the  budget-neutrality  requirement, 
then  Congress  should  have  been  alerted 
early  on  to  the  possible  need  for  a 
technical  amendment  to  the  legislation. 
Some  commenters  beheve  we  were  slow 
in  alerting  the  Congress  and  the  public 
about  this  problem  and  suggested  that 
we  saw  this  situation  as  an  opportunity 
to  reduce  physician  payments  in  a 
manner  not  intended  by  Congress  and 
contrary  to  the  budget-neutrality 
principle  central  to  fee  schedule 
implementation. 

Response:  We  do  not  agree  that  we 
were  slow  to  alert  the  Congress  about 
this  situation  or  that  we  attempted  in 
any  way  to  use  ambiguity  in  the 
legislative  language  to  effect  budget 
savings.  As  a  matter  of  fact,  the 
possibility  that  the  fee  schedule 
provisions  could  result  in  post-1992 
increases  in  fees  which  were  less  than 
might  otherwise  occur  began  to  be 
discussed  fairly  soon  after  Pub.  Law 
101-239  was  enacted  on  December  19, 
1989.  On  page  25  of  its  March  1990 
annual  report,  the  PPRC  clearly 
identified  the  situation: 

*  *  *  since  the  1992  stage  of  the  transition 
will  not  be  symmetric  *  *  '.the  fully 
implemented  fee  schedule  will  not  be  budget 
neutral.  Simulations  by  the  Commission 
suggest  that  after  1992  the  conversion  factor 
will  be  lower  than  one  that  would  be  budget 
neutral  *  *  * 
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In  the  following  month  (April  1990), 
CBO  published  "Physician  Payment 
Reform  Under  Medicare",  which 
included  a  preliminary  estimate  that  the 
transition  would  produce  a  3.9  percent 
reduction  in  Medicare  payments  after 
assumed  volume  and  intensity 
responses. 

At  the  time  of  the  publication  of  the 
model  fee  schedule  notice  on  September 
4, 1990.  we  went  on  record  in  agreement 
with  the  PPRC  and  CBO  that  this  was 
the  expected  effect  of  the  statutory 
language.  The  model  fee  schedule 
indicated: 

However,  we  fmd  that  program  savings  are 
likely  to  be  derived  in  years  after  1992  when 
the  prior  year's  payments  are  blended  with 
the  full  fee  schedule  amount.  This  is  a  result 
of  the  implementation  mechanism  prescribed 
by  the  legislation. 

Because  the  model  fee  schedule  was 
based  on  only  partial  and  preliminary 
information  from  the  Harvard  study,  it 
was  not  sufficiently  complete  to  allow 
forecasting  of  out-year  budget  effects 
with  any  precision.  Thus,  the  model  fee 
schedule  indicated: 

Preliminary  analysis  suggests  that  some 
savings  will  result  relative  to  a  budget  neutral 
baseline;  however,  a  definitive  analysis  of  the 
impact  is  not  possible  until  all  of  the  relative 
values,  global  fee  definitions,  and  other 
factors  are  established. 

While  we  clearly  indicated  our  view 
that  budget  savings  were  likely  the 
model  fee  schedule  also  expressed  the 
possibility  that,  when  further  data 
became  available,  "the  budget  impact 
could  be  minimal." 

More  recently,  in  its  1991  annual 
report,  PPRC  more  fully  discussed  the 
so-called  "leveraging  effect",  which 
results  from  using  the  CF  as  the  only 
vehicle  for  making  adjustments  to 
overall  payments  under  the  system.  The 
PPRC  estimated  this  effect  as  a  3  to  1 
ratio;  in  other  words,  because  the  fee 
schedule  CF  only  applies  to  some  of  the 
fees  in  1992,  a  reduction  in  payments  of 
2  percent  "multiplies"  into  a  6  percent 
CF  reduction.  Analysis  of  the  issue  by 
our  actuaries,  based  on  much  more 
complete  data,  was  not  completed  until 
about  the  same  time  as  the  PPRC's 
report  was  published.  These  analyses 
were  done  as  expeditiously  as  possible 
in  an  effort  to  meet  the  May  1991  target 
date  for  publication  of  the  proposed 
rule.  Once  all  administration  clearances 
were  obtained,  we  published  the  data  as 
part  of  the  proposed  rule  on  June  5. 1991 
(56  FR  25820).  We  solicited  public 
comment  on  this  proposed  policy  along 
with  all  others  in  the  proposed  rule.  In 
testimony  before  Congress  and  in  other 
public  forums  shortly  after  publication 
of  the  proposed  rule,  we  stated 


consistently  that  we  would  consider 
other  readings  of  the  statute  that  would 
be  both  legally  supportable  and 
consistent  with  Congressional  intent. 

[Exemption  of  Radiology  From 
Transition  Adjustment] 

Comment:  Some  commenters  believe 
radiology  services  should  be  exempt 
from  the  transition  adjustment  that  was 
made  to  restore  budget  neutrality  in 
1992  because  radiologists  began  the 
transition  to  the  fee  schedule  in  1989. 

Response:  We  disagree.  The  statute 
requires  that  budget  neutrality  be 
established  for  all  physician  services 
paid  under  the  fee  schedule  in  1992. 
Therefore,  to  the  extent  that  there  is  an 
adjustment  to  reflect  the  transition 
asymmetry,  all  physicians'  services  will 
be  affected. 

[Use  of  1991  Radiologist  Fee  Schedule 
CFs  in  Determining  Physician  Fee 
Schedule  CF  and  AHPB  Values] 

Comment:  Some  commenters  do  not 
believe  the  1991  radiologist  fee  schedule 
CFs  are  accurate  for  determining  the 
total  dollars  attributable  to  radiology 
services.  According  to  these 
commenters.  some  services  are  paid 
under  the  nuclear  medicine  fee  schedule 
in  1991  and  are  generally  paid  at  higher 
levels  than  under  the  radiologist  fee 
schedule.  These  commenters  believe  the 
excess  of  payments  for  nuclear  medicine 
services  over  what  would  have  been 
under  the  radiologist  fee  schedule  has 
been  excluded  from  the  CF  calculation. 
Additionally,  these  commenters  do  not 
believe  the  1991  radiology  fee  schedule 
CFs  are  accurate  for  determining  the 
AHPBs.  According  to  these  commenters. 
the  ACR  audited  several  carriers  and 
identified  problems  that  required 
recalculation  of  the  radiologist  fee 
schedule  CFs.  These  commenters, 
therefore,  believe  the  CFs  used  in 
calculating  the  AHPBs  for  the  physician 
fee  schedule  may  be  inadequate  for 
determining  transition  payments  for 
radiology  services. 

Response:  The  commenters  are 
correct  in  indicating  that  payments 
under  the  nuclear  medicine  fee  schedule 
were  generally  higher  than  payments  for 
the  same  procedures  under  the 
radiologist  fee  schedule,  but  their 
conclusions  about  the  effect  of  the 
payment  differentials  are  incorrect.  As 
pointed  out  on  page  25818  of  the 
proposed  rule,  the  AHPBs  for  all  nuclear 
medicine  services  are  equal  to  the  1991 
nuclear  medicine  fee  schedule  amounts 
computed  imder  section  6105(b)(2)  of 
Public  Law  101-239.  This  policy  is  based 
on  section  4102(g)(2)(B)  of  Public  Law 
101-508  and  applies  to  all  nuclear 
medicine  procedures  regardless  of  the 


actual  basis  for  payment  of  these 
services  in  1991. 

It  is  true  that  the  ACR  has  identified 
problems  with  the  computation  of  some 
radiologist  fee  schedule  CFs  since  that 
payment  method  went  into  effect  on 
April  1. 1989.  and  we  have  worked  with 
the  ACR  in  this  effort.  If  we  recomputed 
these  CFs.  the  AHPBs  reflect  the 
resulting  payment  levels. 

(Visit  Crosswalk  by  Classes  of  Codes] 

Comment:  One  commenter  was 
confused  regarding  our  discussion  of  the 
transition  of  visits  in  view  of  the  change 
of  definition  for  visit  codes.  In  the 
proposed  rule,  we  discussed  the 
possibility  of  transitioning  visits  based 
upon  the  class  of  visits  (for  example, 
established  office  visits]  rather  than  a 
code-to-code  crosswalk  from  old  visit 
codes  to  new  visit  codes.  The 
commenter  did  not  understand  the 
distinction  and  stated  that  the  example 
of  each  option  was  not  illustrative  since 
the  results  were  the  same  for  each 
approach. 

Response:  We  received  only  one 
comment  on  the  issue  of  how  to 
transition  visits  in  view  of  the  change  of 
definitions  for  visit  codes.  The  issue  is, 
in  view  of  the  change  in  definitions  for 
all  visit  codes: 

•  Should  we  apply  the  transition 
tolerance  and  perform  the  transition 
blend  for  a  class  of  visits  by  using  a 
weighted  average  historic  payment 
amount  and  fee  schedule  amount  for  the 
class  of  visits;  or 

•  Should  we  make  the  comparison 
and  do  the  transition  on  a  code-by-code 
basis  comparing  the  historic  payment 
amount  for  the  old  visit  code  to  a  fee 
schedule  amount  for  a  new  visit  code? 

We  have  decided  to  do  the  transition 
on  a  code-by-code  basis  for  visit  codes, 
using  the  same  visit  crosswalk  (as 
discussed  later  in  this  section)  we  will 
use  for  the  calculation  of  practice 
expense  and  malpractice  RVUs  and  the 
CF.  We  are  not  convinced  that  doing  the 
transition  on  the  basis  of  a  class  of 
codes  (rather  than  code-by-code)  would 
result  in  a  more  meaningful  transition 
since  a  direct  code-to-code  crosswalk 
would  have  to  be  used  in  either  case. 
Moreover,  the  methodology  for  a 
transition  on  the  basis  of  a  class  of 
codes  is  far  more  complex  than  doing 
the  transition  on  a  code  by  code  basis. 
In  addition,  the  absence  of  comments, 
except  for  one  that  expressed  confusion 
regarding  a  transition  based  on  a  class 
of  codes,  supports  our  decision. 

[Fee  Levels  for  Private  Carriers] 

Comment;  A  commenter  stated  that 
comparability  of  fee  levels  with  the  non- 
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Medicare  business  of  the  carrier  should 
not  be  considered  when  computing  the 
AHPB. 

Response:  We  believe  we  should 
retain  comparability  reductions  in  the 
AHPB,  since  the  statutory  definition  of 
the  AHPB  in  section  1848(a)(2)(D)  of  the 
Act  requires  that  we  take  into  account 
the  old  rules  (the  lesser  of  the  prevailing 
and  customary  charges  and  other 
payment  limitations  imposed  by  law  or 
regulations). 

3.  Other  Issues  Related  to  Determining 
the  Initial  CF 

The  statute  specifically  requires  that 
the  budget  neutrality  determination  be 
made  with  respect  to  1991  outlays.  The 
initial  budget  neutral  CF  based  on  1991 
outlays  is  updated  by  the  1992  update 
determined  under  the  MVPS. 
Computation  of  the  initial  CF  requires 
predictions  for  CY  1991  with  respect  to: 
(1)  Fees  for  each  procedure  in  each  area, 
consistent  with  the  transition  provisions, 
and  (2)  the  frequency  with  which  each 
procedure  is  performed.  These 
predictions  are  very  difficult,  given  that 
fee  schedule  implementation  involves 
not  only  major  changes  in  Medicare 
fees,  but  also  simultaneous  changes  with 
respect  to  the  uniform  definition  of 
services  for  surgical  global  fees  and 
medical  visits. 

These  two  types  of  services  (surgery 
and  visits)  account  for  more  than  70 
percent  of  Medicare  payments  for 
physician  services.  When  the  uniform 
definition  becomes  effective,  there  may 
be  many  services  that  are  now  paid  for 
in  global  fees  (or  which  are  otherwise 
not  now  billed)  that  would  be  billed 
separately  under  the  fee  schedule. 
Conversely,  services  now  billed  and 
paid  separately  in  some  carrier  areas 
would  no  longer  be  separately  billable. 
With  respect  to  visits,  in  moving  to  the 
physician  fee  schedule,  any  significant 
change  or  clarification  of  the  service 
content  of  the  codes  would  have  major 
financial  impHcations.  In  order  to 
predict  the  budgetary  impacts,  there  is  a 
need  to  be  able  to  cross  reference  the 
old  and  new  coding  of  the  same  service. 
This  process  has  been  termed  the 
"crosswalk."  In  the  proposed  rule,  we 
explained  our  proposed  "visit 
crosswalk"  to  be  used  in  setting  the  CF, 
for  determining  practice  expense  and 
malpractice!  components  for  visits  and 
consultations,  and  possibly  for 
determining  transition  payment  levels. 
We  listed  the  assumptions  made  and  the 
sources  of  data  used  and  invited 
comment  on  this  topic. 

Physicians  and  beneficiaries  could 
respond  to  the  implementation  of  the  fee 
schedule  in  the  following  ways: 


•  Physicians  could  bill  appropriately 
under  our  proposed  new  definitions  of 
services  and  associated  payment 
conventions  for  services  for  which  they 
do  not  currently  bill. 

•  Beneficiaries  could  seek  additional 
services  because  of  lower  out-of-pocket 
costs. 

•  Some  physicians  could  bill  for  a 
higher  level  of  services,  particularly 
visits,  or  furnish  more  concurrent  care, 
consultations,  assistants  at  surgery,  and 
diagnostic  tests  under  the  fee  schedule. 

Therefore,  we  proposed  to  take  into 
account  in  setting  the  initial  CF 
anticipated  responses  to  price  changes, 
policy  standardization,  etc.,  by 
physicians  or  beneficiaries.  We 
explained  how  taking  these  factors  into 
account  is  essential  in  order  to  achieve 
the  budget  neutrality  required  by  law. 
We  also  explained  why  the  MVPS  alone 
is  not  an  adequate  mechanism  to 
account  for  anticipated  responses. 

For  physicians  predicted  to 
experience  a  net  loss  of  Medicare 
revenues,  in  the  proposed  rule  we 
assumed  volume  and  intensity  changes 
sufficient  to  offset  50  percent  of  the  loss 
of  Medicare  revenues  that  would 
otherwise  occur.  We  proposed  to 
assume  no  change  in  volume  and 
intensity  by  physicians  expected  to 
experience  a  net  increase  in  Medicare 
revenues. 

Taking  all  these  factors  into  account 
and  using  these  assumptions,  we 
proposed  an  initial  CF  of  $30.0001.  This 
figure  reflects  the  1.9  percent  update 
amount  for  1992  discussed  earlier. 

[Crosswalk  for  New  Visit  and 
Consultation  Codes] 

Comment:  Some  commenters  stated 
that  the  crosswalk  we  proposed  for  visit 
codes  placed  too  many  visits  in  the  high 
RVU  visit  codes,  thereby  increasing  the 
total  number  of  RVUs  in  the  system  and 
reducing  the  CF  inappropriately.  They 
argued  that  we  should  use  the  PPRC 
projections  of  visit  distributions,  which 
were  based  on  a  log  diary  kept  by  a 
sample  of  physicians  showing  the 
duration  of  visits,  as  the  means  of 
estimating  visit  distributions  for  the  new 
visit  codes. 

Response:  We  have  not  changed  our 
visit  crosswalk  for  office  visits  and 
hospital  visits  as  the  PPRC 
recommended,  because  we  do  not 
believe  that  the  crosswalk  should  be 
based  on  duration  of  visits  since  the 
clinical  content  of  the  visit,  and  not 
time,  is  the  primary  factor  physicians 
should  consider  in  choosing  a  code.  As 
we  noted  in  the  proposed  rule,  we  had 
data  from  the  National  Ambulatory 
Medical  Care  Study  that  showed  the 
average  face-to-face  time  for  certain 


categories  of  visits.  Of  the  4  sources  of 
information  contained  in  the  proposed 
rule,  we  found  average  time  the  least 
reliable  as  a  way  of  predicting  how 
physicians  will  likely  bill  under  the  new 
codes. 

Rather,  we  based  our  crosswalk  on 
what  we  believe  is  the  closest  clinically 
equivalent  code,  with  duration  of  the 
visit  being  a  secondary  factor.  We 
continue  to  believe  that  to  do  so  is 
appropriate.  To  a  lesser  extent,  we  were 
also  guided  in  this  crosswalk  by  the 
results  of  the  field  study  of  the  new  visit 
codes. 

We  have  changed  the  visit  crosswalk 
for  consultations  because  the  CPT 
consultation  codes  differ  from  the  draft 
codes  we  presented  in  the  proposed 
rule.  The  CPT  now  has  three  classes  of 
consultation  codes:  Office  initial 
consultations,  inpatient  hospital 
consultations,  and  follow-up 
consultations.  The  CPT  divided  initial 
consultation  codes  into  two  classes  (that 
is,  office  and  inpatient)  because  the 
Harvard  data  showed  significant 
differences  in  the  work  between 
inpatient  and  office  consultations. 

We  have  also  created  crosswalks  for 
the  other  categories  of  visit  codes  for 
which  the  CPT  has  changed  definitions 
and  code  numbers  since  the  oroposed 
rule  was  published.  These  crosswalks 
were  also  based  primarily  on  clinical 
equivalency. 

We  have  used  the  following 
crosswalk  to  estimate  the  volume  of 
new  visit  codes  for  the  CF  calculation, 
to  develop  practice  expense  and 
malpractice  RVUs  for  the  new  visit 
codes  (based  upon  the  weighted  average 
historical  payment  bases  discussed  in 
more  detail  below  as  a  visit  transition 
comment),  and  to  implement  the 
transition  for  visit  codes: 

Crosswalk  for  CPT  Evaluation  and 
Management  Codes  New  in  1992 

(Note:  The  1992  CPT  codes  assigned  to 
these  new  code  numbers  differ  from  the 
temporary  codes  shown  in  the  proposed  rule.) 


N«wcode 

OWcode 

Percentage 

New  Patient  Office  Visit' 

99201 

90000 

100 

99202 

90010 

100 

99203 

90015 

100 

99204 

90017 
90020 

100 

70 

99205 

90020 

30 

E8tat>iiBhed  Patient  Office  Visit* 

99211 

90030 

100 

99212 

90040 

100 

99213 V 

90050 

100 

99213 

90060 

100 

99214 

90070 

100 

99215 

90080 

100 

Initial  Hospital  Visit' 

99221 

90200 

100 
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New  code 


OMcode       Percentage 


99222 „ 

90215 

100 

90220 

50 

99223 

90220 

50 

Sut>sequent  Hospital  Visit' 

99231 

90240 

100 

90250 

80 

90260 

50 

99232 

90250 

20 

90260 

50 

8D270 

100 

99233 

90280 

100 

Initial  consultations:*  Initial 
consultations  are  split  into  two  series: 
one  for  inpatient  hospital  and  nursing 
facility  consultations  and  one  for  non- 
inpatient  consultations.  (The  crosswalk 
for  these  new  codes  requires  that  place 
of  service  also  be  considered.] 


New  code  (Non-inpatient) 

OidCOde 

99241 

90600 

99242 

90605 

99243 „... 

90610 

99244 

90620 

99245 

90630 

New  code  (Hospital  or  NF) 
99251 

90600 

99252 

90605 

99253 

90610 

99254 

90620 

99255 

90630 

New  code 


Old  code       Percentage 


Follow-up  Consultations' 

99261 

90640 

99262 

90641 

90642 

99263 

90643 

100 
100 
100 
100 


Emergency  department  codes.  (The 
current  12  codes  collapse  to  5  new  codes 
because  of  the  elimination  of  the  new/ 
established  distinction  for  these 
services.) 


New  code 

Otdcode 

Percentage 

99281    

90500 
90505 

100 

50 

90530 

100 

90540 

50 

99282 ; 

90505 
90510 

50 

50 

90540 

50 

90550 

50 

99283    

90510 
90515 

50 

50 

90550 

50 

90560 

50 

99284    

90515 
90517 

50 

50 

90560 

50 

90570 

SO 

99285 

90517 

50 

90520 

100 

90570 

50 

90S80 

100 

Old  Codes  for  "nursing  facility  initial 
visits"  become  new  codes  for 
"comprehensive  nursing  assessments" 


New  code 

Otdcode 

Percentage 

99301 

90360 
90370 
90300 
90315 
90370 
90300 
90315 
90320 

25 

99302 

25 
25 

99303 

25 
25 
75 

75 
100 

(Some  visits  involving  comprehensive 
nursing  assessments  are  now  reported 
using  subsequent  care  codes). 


New  code 


Ok)  code       Percentage 


Nursing  Facitity  Sut>sequent  Visits 

99311 90340 

9931 2 90350 

90360 
99313 90360 

90370 
New  Patient  Domiciliary  Home 
99321 90400 

90410 
99322 90410 

90415 
99323 90415 

90420 
EstabHsfied  Patient  Domiciliary  Home 
99331 90430 

90440 
99332 90440 

90450 

90460 
99333 90460 

90470 
New  Patient  Home  Visits 
99341 90100 

90110 
99342 901 10 

90115 
99343 901 1 5 

90117 
Estat>li8hed  Patient  Home  Visits 
99351 90130 

90140 
99352 90140 

90150 

90160 
99353 901 60 

90170 


100 

100 

50 

25 

50 

100 
50 
50 
50 
50 

100 

100 
50 
50 

100 
50 
50 

100 

100 
50 
50 
50 
50 

100 


New  code 

Otdcode 

Percentage 

99275 

90654 

90699 
90755 
90757 
99152 
99160 
99162 

99499 

99438 

99432 

99440 

99291 

99292 

Additional  new  codes  that  directly 
correspond  to  an  old  code.  The 
following  old  codes  have  been 
renumbered  and  can  be  crosswalked 
directly  to  the  new  code  shown. 


New  code 

Old  code 

Percentage 

99431 

90225 

90282 
90292 
90590 
90650 
90651 
90652 
90653 

100^>  applies 

99433  

to  all  codes 
in  tt)is 
category 

99238 r.... 

99288 

99271 

99272 

99273 

99274 

[MVPS  to  Adjust  Payments  for  Volume 
Response] 

Comment:  Many  commenters  stated 
that  the  baseline  adjustment  necessary 
for  budget  neutraUty  (volume  response 
adjustment]  should  be  removed  itom  the 
CF.  Thev  further  stated  that  if  any 
volume /intensity  response  did  occur, 
the  MVPS  would  adjust  for  this 
response.  Several  commenters  suggested 
that  the  MVPS  should  be  used  on  a  more 
timely  basis. 

Response:  We  disagree.  The  MVPS 
will  not  correct  for  any  volume/intensity 
response  and  will  not  maintain  budget 
neutrality  in  1992,  which  is  required  by 
statute.  If  there  is  no  adjustment  for 
behavior  in  1992,  volume  and  intensity 
increases  and  changes  in  billing 
practices  will  cause  physician  payment 
to  exceed  the  budget-neutral  level  in 
1992.  The  MVPS  could  theoretically 
adjust  for  some  of  these  excessive 
payments  in  1994,  too  late  to  assure 
budget  neutrality  in  1992.  Moreover,  our 
projections  indicate  that  the  maximum 
statutory  reduction  in  the  update  factor 
of  2.5  percent  for  1994  is  already  met 
even  before  any  volume  intensity 
response  to  the  fee  schedule  occurs. 
Thus,  according  to  our  projections,  the 
default  MVPS  has  no  capability  of 
offsetting,  even  on  a  delayed  basis,  any 
of  the  expected  response  occurring  in 
1992.  JlfVe  cannot  apply  the  MVPS  on  a 

more  timely"  basis  since  the  statute 
specifies  the  time  frame  for  MVPS 
processes.  Further,  operational 
considerations  may  preclude  the 
possibility  of  speeding  up  the  MVPS  in 
its  current  form. 

There  are  five  flaws  built  into  the 
MVPS  process  that  weaken  its 
effectiveness  as  a  means  for  controlling 
physician  spending: 

•  Increases  in  payments  to  physicians 
in  excess  of  the  MVPS  limits  determine 
the  new  base  to  which  all  subsequent 
MVPS  increases  are  applied.  Volume 
and  intensity  increases  in  excess  of  the 
MVPS  are  thus  passed  through  without 
penalty  to  subsequent  years. 

•  Volume  and  intensity  increases  in 
excess  of  the  MVPS  have  the  effect  of 
increasing  subsequent  default  MVPS 
increases.  Excessive  increases  in 
volume  and  intensity  occurring  in  a 
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particular  year  are  thus  legitimized  in 
the  calculation  of  subsequent  default 
MVPS  increases. 

•  There  are  strict  statutory  limits  on 
the  maximum  reduction  in  the  update 
factor  that  can  be  made  in  response  to 
increases  in  excess  of  the  MVPS.  These 
statutory  limits  thus  directly  reduce  the 
ability  of  the  MVPS  to  control  excess 
volume  and  intensity  increases. 

•  There  is  a  statutory  2-year  delay  in 
the  reduction  of  future  update  factors 
after  excessive  increases  in  volume  and 
intensity  have  occurred. 

The  combination  of  these  five  specific 
statutory  limitations  on  the 
administration  of  the  MVPS  guarantee 
that  the  MVPS  will  be  largely  ineffective 
in  controlling  the  rate  of  increase  in 
payments  to  physicians.  More 
importantly,  the  statutory  limitation  on 
the  reduction  of  the  1994  update  factor 
(resulting  from  excessive  increases  in 
physician  payments  in  1992)  is  exceeded 
even  before  the  baseline  adjustment  to 
the  1992  fee  schedule  is  considered. 
Thus,  it  is  possible  that  none  of  the 
baseline  adjustment  to  the  1992  fee 
schedule  would  be  offset  by  reductions 
in  the  default  update  factor  under 
current  law. 

("Extreme"  Assumptions  for  Voliune 
Response] 

Comment-  Commenters  state  that  we 
set  the  behavioral  adjustment  as  a 
"worst-case  assumption"  or  an 
"extreme"  assumption.  One  of  these 
commenters  notes  that  because  of  the 
three-to-one  leveraging,  the  3  percent 
volume  response  adjustment  reduces  the 
CF  by  10.5  percent.  This  commenter 
further  proposes  that,  in  light  of  great 
"uncertainty",  the  best  compromise 
would  be  a  1  percent  reduction  in  fees 
for  the  behavioral  adjustment.  Other 
commenters  proposed  that  we  use  the  1 
percent  reduction  in  lieu  of  the  3  percent 
reduction.  A  commenter  alleged  that  the 
Congress  intended  that  the  behavioral 
adjustment  would,  at  most,  be  a  fraction 
of  a  percentage  point. 

Response:  We  disagree  that  our 
baseline  adjustment  is  an  extreme 
assumption.  This  baseline  adjustment  is 
a  technical  adjustment  needed  to 
achieve  budget  neutrality  in  1992.  We 
are  not  alone  in  using  a  50  percent 
assumption  in  making  this  adjustment. 
The  Congressional  Budget  Office  (CBO) 
also  uses  the  same  baseline  adjustment 
in  its  estimates.  In  fact,  a  recent  Hnding 
by  the  CBO  suggests  that  none  of  the 
"cuts"  in  physician  fees  during  the 
19808,  including  the  physician  fee  freeze, 
had  any  impact  on  the  rate  of  increase 
in  Medicare  payments  to  physicians.  In 
a  February  4, 1991  memorandum,  the 
CBO  states  that,  "Growth  in  spending 


for  physician's  services  has  not  slowed 
substantially  relative  to  previous  trends 
despite  the  disproportionate  impact  on 
physicians  of  budget  reconciliation  bills. 
Apparently,  growth  in  the  volume  of 
physicians'  services  has  accelerated  by 
enough  to  offset  most  of  the  enacted 
reductions  in  payment  rates." 

In  addition,  PPRC  staff  research  found 
evidence  of  a  56  percent  utilization 
offset.  Furthermore,  a  literature  search 
by  PPRC  staff  states  "Other  time  series 
studies  of  total  outlays  also  suggest  the 
presence  of  a  volume  offset.  The  five 
studies  reviewed  in  appendix  A  (of 
PPRC's  1991  Annual  Report  to  Congress] 
all  reported  substantial  increases  in 
volume  in  response  to  fee  freezes  or 
cuts."  In  addition,  our  actuaries  had 
been  using  the  assumption  of  a  50 
percent  utilization  adjustment 
consistently  for  over  a  decade  before 
physician  payment  reform  was 
considered.  Our  experience  with  the  FY 
1990  MVPS  confirms  that  use  of  this 
adjustment  allows  our  actuaries  to  make 
more  accurate  predictions  of  program 
expenditures.  The  FY  1990  MVPS  was 
9.1  percent.  There  are  two  important 
things  to  note  about  this  number: 

•  The  9.1  percent  figure  included  a 
statutorily  specified  factor  of  0.5  percent 
as  a  desired  reduction  from  the 
otherwise  calculated  increase.  That  is, 
the  estimated  spending  baseline  was  9.6 
percent. 

•  One  of  the  factors  in  determining 
the  FY  1990  MVPS  was  changes  in  law 
or  regulations  affecting  the  baseline.  In 
assessing  the  effects  of  Public  Law  101- 
239,  we  used  the  same  estimates  that 
were  used  to  "price"  Public  Law  101-239 
provisions.  As  has  been  our 
longstanding  policy,  those  savings 
estimates  incorporated  a  baseline 
adjustment.  Had  a  baseline  adjustment 
not  been  used,  the  FY  1990  MVPS  would 
have  been  6.9  percent. 

Our  latest  data  show  a  rate  of 
increase  in  Medicare  physician  spending 
of  10.0  percent  for  FY  1990.  This  figure  is 
obviously  closer  to  the  MVPS 
determined  with  a  baseline  adjustment. 
In  fact,  had  the  FY  1990  MVPS  not  used 
a  baseline  adjustment  in  assessing 
changes  in  law  or  regulations  affecting 
the  baseline,  the  actual  rate  of  increase 
in  spending  in  FY  1990  would  have  been 
3.1  percentage  points  in  excess  of  the 
MVPS  instead  of  0.9  percentage  points. 

It  is  also  significant  to  note  that  the 
overall  FY  1991  MVPS  of  7.3  percent 
would  have  been  1.7  percent  if  a 
baseline  adjustment  for  the  volume  and 
intensity  of  services  had  not  been  used 
in  determining  the  changes  in  law  or 
regulations  affecting  the  baseline.  This 
is  a  difference  of  5.6  percentage  points. 


Similarly,  the  overall  FY  1992  MVPS  is 
10.0  percent.  It  would  have  been  7.4 
percent  if  a  baseline  adjustment  were 
not  used  in  determining  the  changes  in 
law  or  regulations  affecting  the  baseline. 
Therefore,  the  FY  1992  MVPS  is  2.6 
percentage  points  higher  than  it  would 
have  been  had  we  not  used  a  baseline 
adjustment. 

The  significance  of  the  baseline 
adjustment  for  the  MVPS  cannot  be 
understated.  For  example,  the 
cumulative  difference  between  the 
MVPS  with  and  without  a  baseline 
adjustment  in  FY  1990  and  FY  1991 
alone  is  7.8  percentage  points.  If.  as 
preliminary  data  suggests,  the  rate  of 
increase  in  physician  spending  exceeds 
7.3  percent  in  FY  1991,  then  the  updates 
in  both  years  should  be  reduced  7.8 
percentage  points  beyond  the  reductions 
in  the  update  already  in  the  spending 
baseline. 

It  is  interesting  to  note  that  we 
received  no  complaints  about  using  the 
50  percent  baseline  adjustment  to 
increase  the  MVPS.  Surely,  the 
commenters  would  see  the  need  for  us 
to  be  consistent  in  the  application  of  the 
baseline  adjustment,  both  for  the  MVPS 
and  the  new  fee  schedule. 

We  find  no  justification  for  reducing 
the  effect  of  this  baseline  adjustment  to 
1  percent.  Any  evidence  to  support  a 
reduced  adjustment  is  unsubstantiated 
and  is  inconsistent  with  the 
overwhelming  evidence  supporting  the 
accuracy  of  the  adjustment. 

Finally,  the  effect  of  that  baseline 
adjustment  will  no  longer  be 
"leveraged."  since  our  approach  to  the 
transition  adjustment  has  been 
modified,  as  described  elsewhere.  With 
the  leveraging  effect  of  the  transition 
rules  eliminated,  the  baseline 
adjustment  to  the  CF  becomes  only  6.5 
percent,  as  compared  with  the  10.5 
percent  adjustment  in  the  proposed  rule. 

(Effects  of  the  Physician  Fee  Freeze] 

Comment:  Some  commenters  contend 
that  the  experience  during  the  physician 
fee  freeze  (which  began  July  1. 1984  and 
ended  April  30, 1986]  proves  that  there  is 
no  increase  in  volume  and  intensity  of 
services  when  fees  are  constrained. 
They  indicate  that  the  growth  in  volume 
and  intensity  for  the  5  years  after  1984, 
when  severe  constraints  were  applied, 
was  about  1  percent  lower  than  the 
growth  in  volume  and  intensity  for  the  5 
years  before  1984.  Further,  they  use  the 
information  provided  by  the  HCFA 
actuaries  in  the  "Report  of  the  Board  of 
Trustees  of  the  Federal  Supplementary 
Medical  Insurance  Trust  Fund"  to 
support  their  statement.  They  argue  that 
this  implies  that  the  CF  should  be 
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increased,  not  decreased,  in  adjusting 
for  volume  and  intensity  changes  due  to 
the  new  fee  schedule. 

Response:  Although  a  superficial 
examination  of  the  tables  in  the 
"Trustees  Report"  makes  it  appear  that 
volume  and  intensity  had  decreased 
during  the  fee  freeze,  a  more 
sophisticated  analysis  shows  that  just 
the  opposite  was  true.  When  voltmie 
and  intensity  increases  are  examined 
separately  for  the  first  and  second  years 
of  the  freeze  and  disaggregated  into  in- 
hospital  increases  and  non-hospital 
increases  to  ascertain  the  impact  of  the 
prospective  payment  system  (PPS)  on 
volume  and  intensity  increases,  the 
experience  during  the  physician  fee 
freeze  indicates  that  physician  volume 


and  intensity  increased  substantially  in 
response  to  constraints  on  fee  increases. 
The  following  table  displays  increases 
in  inpatient  hospital  days,  and  increases 
in  physician  volume  and  intensity  during 
each  of  the  years  of  the  freeze  (1985  and 
1986)  and  during  the  5  years  before  and 
after  the  freeze.  The  table  shows  that 
during  the  second  year  of  the  freeze,  the 
total  increase  in  physician  volume  and 
intensity  was  10  percent,  one  of  the 
three  largest  increases  in  the  history  of 
the  Medicare  program.  A  large  12.3 
percent  decline  in  inpatient  hospital 
days  coincided  with  a  large  8.6  percent 
decline  in  in-hospital  volume  and 
intensity  during  the  first  year  of  the 
freeze.  However,  non-hospital  volume 
and  intensity  increased  by  20.6  percent. 
If  a  mere  shifting  from  in-hospital  to 


non-hospital  services  explained  the 
large  differentials  in  in-hospital  and 
non-hospital  volume  and  intensity 
increases  in  1985,  then  we  would  expect 
that  the  total  volume  and  intensity 
increase  in  1986  (when  there  was  only  a 
small  decline  in  inpatient  hospital  days) 
would  be  similar  in  magnitude  to  the 
1985  increase.  This  was  not  the  case. 
Thus,  the  total  volume  and  intensity 
increases  in  1985  would  have  been  just 
as  large  as  the  total  volume  and 
intensity  increase  in  1986  if  it  had  not 
been  for  the  impact  of  the  Medicare 
prospective  payment  system  for 
hospitals  on  in-hospital  volume  and 
intensity. 

Illustration  of  Impact  of  Fee  Freese  and 
PPS  on  Physician  Volume  and  Intenaity 
Increases 


Annual 

increase  in 

inpatient 

hosptui 

days 
(percent) 

Annual  phyaician  volume  and  intenaity 
incraaae 

Ymt  ending  June  30 

Total' 
(percent) 

In-twapital 
(percent) 

NOf>" 
hoaplM 
(paroanQ 

1980-1984 

1.2 

-3.2 

-1^3 

-3.3 

7.1 

6.3 

3.3 

10.0 

5.6 

-0.4 
-6.6 

3.7 

9.9 

1 985- 1 989    



14.6 

19S5                   • 

20.6 

1906                                                    

17.0 

Note:  The  Physician  fee  freeze  was  effactiva  July  1, 

1964  and  ended  April  30, 19«6. 

'  Table  A3,  1991  SMI  Tnjstees  Report. 


[Time  for  More  Visits] 

Comment;  Several  comments  were 
received  that  stated  that  there  is  not 
enough  time  in  the  day  to  add  more 
visits. 

Response:  While  some  physicians  do 
have  a  certain  amount  of  fiexibility  with 
respect  to  the  number  of  visits  they 
furnish,  others  have  less  flexibility. 
However,  physician  income  can  be 
increased  by  means  other  than 
increasing  the  nimiber  of  visits  or 
procedures.  Billing  for  an 
inappropriately  high  level  of  service  and 
billing  separately  for  services  that 
should  be  included  in  another  code  are 
two  widely  discussed  practices  that  do 
not  necessarily  involve  additional 
physician  time.  In  addition,  physicians 
can  increase  the  intensity  of  services 
furnished  without  expending  additional 
time. 

(Prevention  of  Unnecessary  Care] 

Comment:  One  commenter  suggested 
that  the  behavioral  responses  such  as 
providing  medically  unnecessary  care 
should  be  prevented  by  mechanisms 
such  as  physician  profiling  and  peer 
review  rather  than  the  behavior  offset. 

Response:  We  incorporated  the 
baseline  adjustment  to  compensate  for 
increases  in  volume  and  intensity 


beyond  what  would  have  occurred  if  the 
fee  schedule  had  not  been  implemented. 
It  is  not  practicable  for  us  to  conduct  the 
sort  of  intense  utilization  review  that 
would  be  necessary  for  us  to  review  this 
aspect  of  fee  schedule  implementation. 
This  effort  would  be  costly  and  would 
be  very  intrusive  from  the  standpoint  of 
physicians. 

[Limitations  on  Volume  Response] 

Comment:  Many  commenters  stated 
that  their  practices  are  derived  from 
referrals  and  that  they  cannot  increase 
the  volume  of  their  services  to  increase 
revenue.  Others  alleged  that,  since 
psychiatric  services  are  billed  per  time 
unit,  and  with  a  50  percent  coinsurance 
that  discourages  patient  demand  for 
services,  the  volume  of  psychiatric 
services  will  not  increase.  Other 
commenters  stated  that  they  cannot 
shorten  50-minute  time  periods.  Most  of 
these  commenters  claim  that  their 
specialties  should  not  be  subjected  to 
the  volume  response  adjustment.  We 
also  received  comments  that,  even  with 
overpriced  procedure  reductions,  the 
volume  of  cataract  procedures  on 
Medicare  beneficiaries  is  slowing  down, 
perhaps  decreasing,  and  that  it  is  not 
possible  for  ophthalmologists  to 
increase  volume,  and  that  in  fact  they 
did  not  increase  volume  of  services. 


Response:  The  baseline  adjustment  is 
applied  to  the  CF  to  assure  budget 
neutrality  in  the  light  of  a  behavioral 
response  to  changing  practice  income. 
We  project  that,  on  average,  50  percent 
of  practice  losses  will  be  made  up  by 
changes  in  volume  and  intensity  of 
services.  This  does  not  imply  that  each 
practice  will  make  up  50  percent  of  its 
losses.  Some  practices  will  make  up 
more  than  50  percent  of  their  losses 
while  other  practices  will  be  less 
successful  in  making  up  losses.  While 
there  may  be  limits  to  the  ultimate 
volume  on  some  procedures,  this 
limitation,  however,  does  not  preclude 
other  changes  in  billing  practices 
leading  to  increases  in  volume  and 
intensity. 

We  cannot  exclude  selected 
specialties  from  the  baseline  adjustment 
for  the  following  reasons: 

(1)  The  fee  schedule  applies  to 
procedures,  not  to  specialties.  We 
cannot  have  different  prices  for  a 
procedure  that  varies  by  specialty. 

(2)  To  preserve  the  relative  pricing 
relationship  among  the  procedures,  the 
baseline  adjustment  must  be  applied 
uniformly  to  the  CF.  not  to  selected 
procedures. 

Comment:  One  commenter  presented 
a  study  that  the  commenter  claimed 
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demonstrated  that  the  volume  and 
intensity  of  radiology  services  do  not 
increase  if  payments  are  reduced. 

Response:  We  reviewed  this  study 
and  found  that  the  study's  hypothesis  is 
different  from  the  hypothesis  underlying 
the  baseline  adjustment  in  the  proposed 
rule.  The  study  hypothesized  that  when 
payments  for  speciHc  services  (in  this 
case  radiology  services)  are  reduced,  the 
volume  of  those  specific  services  is 
increased^  On  the  other  hand,  the 
hypothesis  underlying  the  baseUne 
adjustment  in  the  proposed  rule  projects 
a  net  reduction  in  Medicare  practice 
revenue  results  in  a  behavioral  response 
that  offsets  half  of  the  reduction  in 
revenue  that  would  otherwise  occur. 
The  behavioral  response  is  not  assumed 
to  be  limited  to  the  procedures  for  which 
payment  was  reduced.  Thus  the  study 
submitted  by  this  commenter  is  not 
relevant  to  the  behavioral  response 
assumed  in  the  proposed  rule. 

Moreover,  other  commenters  have 
specifically  stated  that  radiologists  do 
exert  control  over  their  volume  and  do 
respond  behaviorally  to  reductions  in 
fees.  One  commenter,  a  practicing 
radiologist,  stated:  "In  fact,  radiologists 
typically  recommend  imaging  studies  to 
patients'  attending  physicians  *  *  *" 
This  commenter  also  noted  "My 
radiology  partners  and  I  were  able  to 
increase  our  net  collections  in  the  face 
of  reduced  total  patient  volume  by 
adjusting  our  fees  upward  at  intervals, 
by  providing  new  services  and  by 
learning  to  master  the  ever-changing 
CPT  coding  system  to  describe  and  bill 
for  our  services  in  the  best  reimbursable 
manner.  Thus  the  "reductions"  in 
Medicare  reimbursement  for  radiology 
services  in  1989, 1990.  and  1991  did  not 
diminish  our  income;  on  the  contrary, 
we  were  able  to  enhance  our  net 
revenue." 

Therefore,  we  have  not  made  a 
special  adjustment  in  the  behavioral 
(volume  response)  assumptions  with 
regard  to  radiologists. 

(Rural  Versus  Urban  Physician 
Encounters] 

Comment:  Some  commenters  stated 
that  rural  physicians  already  have  more 
patient  encounters  than  urban 
physicians  so  that  it  would  be  more 
difficult  for  rural  physicians  to  increase 
patient  volume. 

Response:  We  expect  that  most  rural 
physicians  will  have  net  practice  gains 
under  the  new  fee  schedule  so  that  they 
would  have  no  need  to  offset  reductions 
in  allowed  fees. 

(Non-Medicare  Patient  Volume] 

Comment:  Commenters  stated  that 
they  would  see  more  non-Medicare 


patients  and  fewer  Medicare  patients  in 
response  to  the  fee  schedule. 
Consequently,  the  behavior  offset  would 
not  be  necessary. 

Response:  A  few  physicians  may  be 
able  to  see  more  non-Medicare  patients, 
but  in  the  overall  situation,  these 
Medicare  patients  will  still  need  medical 
services,  and  we  don't  expect  that 
Medicare  beneficiaries  will  be 
abandoned  by  physicians. 

[Volume  Response  Adjustment  Studies] 

Comment-  Many  commenters  cited 
studies  that  had  conflicting  conclusions. 
Some  of  these  studies  demonstrated  an 
increase  in  volume/intensity  in  the 
behavioral  response  to  fee  reductions 
while  other  studies  showed  no  response, 
or  even  a  volume  reduction  in  response 
to  fee  reductions.  The  commenters  ■ 
stated  that  because  of  these  conflicting 
studies,  there  is  no  justification  for  the 
volume  response  adjustment. 
Commenters  particularly  criticized  the 
"Colorado"  study  as  being  too  old  and 
flawed.  One  commenter  even  claimed 
that  HCFA's  own  "expert",  in  a 
published  article,  could  not  recommend 
a  behavioral  adjustment  because  of 
uncertainties  in  the  ability  of  affected 
practices  to  increase  volume.  Other 
commenters  submitted  studies  that 
purported  to  support  their  statements 
that  a  volume  response  adjustment  is 
unnecessary. 

Response:  Some  of  the  studies  cited 
by  commenters  analyzed  only  the 
volume  of  procedures  within  the  scope 
of  the  study.  The  studies  did  not  analyze 
complete  practices,  nor  any  changing 
mix  of  procedures,  or  any  increase  in  the 
volume  of  other  procedures. 
Consequently,  these  studies  do  not 
refute  the  baseline  adjustment.  We 
agree  that  the  "Colorado"  study  has 
limitations,  since  it  was  based  upon  one 
State,  discarded  the  results  applicable  to 
surgeons  as  not  believable,  and  is  quite 
old  and  possibly  out  of  date.  We  did  not 
base  our  adjustment  on  the  results  of 
that  study.  Our  adjustment  is  based  on 
our  experience  of  the  impact  on  program 
outlays  due  to  legislated  changes  in 
allowed  charges  under  Medicare.  (See 
earlier  discussion  of  this  issue.) 

The  article  by  HCFA  staff  cited  by  the 
commenter  also  contained  an  extensive 
discussion  of  many  of  the  possible  ways 
that  physicians  can  increase  volume  and 
intensity  of  services.  (This  article  was 
"Volume  and  Intensity  of  Medicare 
physicians'  services;  An  overview" 
published  in  the  Summer  1990  issue  of 
the  Health  Care  Financing  Review  (Vol. 
11,  No.  4)).  The  article  stated  that  while 
it  would  be  difficult  for  some  specialties 
to  increase  volume,  other  specialties  will 


be  able  to  increase  volume  and  intensity 
to  make  up  losses. 

In  summary,  we  found  that  the  studies 
submitted  by  the  commenters 
inadequately  supported  their 
allegations. 

[Evidence  To  Support  Volume  Offset 
Adjustment] 

Comment-  Many  commenters  objected 
to  the  use  of  volume  response 
adjustment  claiming  there  was  little  or 
no  evidence  to  support  this  supposition. 

Response:  It  is  incorrect  to  say  that 
there  is  little  or  no  evidence  to  support 
the  use  of  the  baseline  adjustment.  The 
following  is  a  partial  list  and  precis  of 
articles  on  this  subject. 

Federal  research.  1.  Congressional 
Budget  Office.  "Physician  Payment 
Reform  Under  Medicare."  April  1990. 

Staff  econometric  study  of  volume 
changes  in  response  to  Medicare 
payment  changes  in  Colorado  in  1977  for 
general  practitioners  and  internists 
indicates  that  "•  *  *  increased  volume 
would  offset  about  half  of  the  change  in 
practice  receipts  that  would  result 
initially  from  changes  in  Medicare's 
payment  policies."  (p.  76] 

2.  Congressional  Budget  OfBce. 
"Rising  Health  Care  Costs:  Causes, 
Imphcations.  and  Strategies."  April  1991. 

In  the  absence  of  any  changes  in  the 
quantity  or  mix  of  services,  a  reduction  in 
price  should  lead  to  lower  total  expenditures 
for  that  service,  but  changes  in  the  quantity 
or  mix  of  services  typically  do  occur  *  *  * . 
Studies  on  the  effect  of  fee  freezes  or  controls 
on  physicians'  prices  indicate  that  they  result 
in  a  pronounced  volume  offset  that 
substantially  reduces  the  anticipated  savings 
from  these  policies,  (p.  41)  (emphasis  added) 

3.  Christensen,  "Volume  Responses  to 
Exogenous  Changes  in  Medicare's 
Payment  Policies;  Technical 
Memorandum,"  Congressional  Budget 
Office,  August  1989. 

Multivariate  regression  analysis  of 
payment  changes  in  Colorado  in  1977 
was  performed  and  the  results  reveal 
that  general  practitioners  and  internists 
make  a  significant  response  to  payment 
changes.  The  results  suggest  that  a  1 
percent  decline  in  payment  results  in  a 
0.5  percent  increase  in  volume.  Although 
general  surgeons  were  affected,  volume 
responses  were  not  reported,  as  the 
author  concluded  they  were  not 
credible. 

The  authoV  contends  that  during  a 
time  of  fee  constraints,  volume 
responses  occur  for  two  reasons.  First, 
since  the  out-of-pocket  expenses  are 
reduced,  beneficiaries  may  demand 
more  services.  Second,  physicians  may 
induce  demand  in  order  to  maintain  an 
equivalent  level  of  income. 
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4.  Physician  Payment  Review 
Commission.  Annual  Report  to 
Congress.  April  1991. 

"Results  show  that  each  percentage 
point  reduction  in  fees  resulted  in  a  0.56 
percentage  point  increase  in  volume, 
roughly  in  line  with  OACTs  [HCFA's 
Office  of  the  Actuary]  traditional 
assumption  of  a  50  percent  behavioral 
offset."  (p.  123) 

5.  General  Accounting  Office,  Report 
to  the  Chairman,  Subcommittee  on 
Health,  Committee  on  Ways  and  Means, 
entitled  "Medicare;  Further  Changes 
Needed  to  Reduce  Program  and 
Beneficiary  Costs",  May  1991." 

"Past  efforts  to  control  physician 
payments  by  limiting  the  fees  paid  have 
been  largely  unsuccessful  because 
volume  increases  have  offset  the  savings 
from  constraining  fees." 

6.  Falk  and  Langwell,  Congressional 
Research  Service.  "Growth  in  the 
Volume  of  Medicare  Physician  Services: 
A  Framework  for  Analysis,"  June  28, 
1988. 

The  authors  reviewed  Medicare 
physician  services  data  since  1968  and 
found  four  peak  periods  when  volume 
increases  occurred.  These  increases 
peaked:  (1)  In  1968  at  the  start  up  of  the 
Supplementary  Medical  Insurance  (SMI) 
program;  (2)  under  fee  constraints  in 
1973  during  Economic  Stabilization 
Program  (ESP):  (3)  in  1983  after  a  drop  in 
the  rate  of  growth  in  1982;  and.  (4)  in 
1986  during  the  Public  Law  98-369  fee 
freeze. 

The  authors  concluded  that  in  1986, 
volume  increased  by  more  than  10 
percent  and  "*  *  *  since  fees  were 
frozen  nearly  all  of  the  growth  in  SMI 
expenditures  between  July  1. 1985  and 
June  30. 1986  was  accounted  for  by  an 
increase  in  volume"  (p.  9), 

7.  Health  Care  Financing 
Administration,  Office  of  the  Actuary, 
"Impact  of  Physician  Fee  Freeze  on 
Volume  and  Intensity  Increases  in 
Physician  Services,"  Spring  1991. 

When  volume  and  Intensity  increases  are 
examined  separately  for  the  first  and  second 
years  of  the  freeze,  and  when  the  volume  and 
intensity  increases  are  disaggregated  into  in- 
hospital  increases  and  non-hospital  increases 
to  ascertain  the  impact  of  PPS  on  the 
increase,  there  is  substantial  evidence  that 
physician  volume  and  intensity  increases 
were  in  response  to  constraints  on  fees. 

This  study  revealed  that  after  making 
adjustments  for  the  effect  of  PPS, 
volume  and  intensity  reached  the 
highest  level  in  the  history  of  the 
program. 

Academic  research.  8.  Evans, 
"Supplier-Induced  Demand:  Some 
Empirical  Evidence  and  Implications," 
The  Economics  of  Health  and  Medical 


Care,  ed.,  Mark  Perlman,  (New  York: 
Wiley  and  Sons,  1974). 

Using  empirical  evidence  from 
Canada  and  the  United  States  from  the 
19e0's  and  1970'8.  the  author  concluded 
that  since  a  physician  is  able  to 
influence  the  demand  for  his  or  her  own 
services,  policies  to  limit  price  can  lead 
to  a  volume  response. 

9.  Paringer,  "Price  Controls, 
Physicians'  Fees,  Output  and  Revenue 
from  Public  Medical  Programs:  Evidence 
from  Five  Specialties,"  The  Urban 
Institute,  November  1979. 

Price  controls  imposed  during  the 
Economic  Stabilization  Program  were 
effective  in  constraining  the  increase  in  the 
average  price  of  physicians'  services  *  *  * 
[HJowever,  price  controls  did  not  limit  the 
increase  in  physicians'  incomes  from  the 
Medicare  program.  The  ability  of  physicians 
to  increase  the  number  of  services  provided 
and  to  alter  the  mix  of  services  as  outlined  in 
this  study,  provides  important  information  on 
the  usefulness  of  price  controls  and  fee 
schedules  as  a  means  of  constraining 
expenditures  for  physicians'  services  (p.  51), 

10.  Holahan  and  Scanlon,  "Price 
Controls,  Physician  Fees,  and  Physician 
Incomes  from  Medicare  and  Medicaid," 
The  Urban  Institute,  Health  Care 
Financing  Grants  and  Contracts  Report, 
HEW  Pub.  Number  03006,  Washington, 
DC;  Health  Care  Financing 
Administration,  1979. 

In  analyzing  the  effect  of  controls  on 
physician  fees  imposed  during  the 
Economic  Stabilization  Program  in  the 
California  Medicaid  program  from  1972 
to  1975,  the  authors  found  that  price 
controls  were  not  effective  in  controlling 
expenditures  for  physicians'  services. 
Controls  were  effective  in  limiting 
increases  in  unit  prices,  but  any  intentio 
limit  expenditures  was  thwarted  by 
physicians  through  (1)  changes  to  a  more 
complex  service  mix  and  (2)  increases  in 
the  number  of  services  furnished. 

11-13.  Rice  and  McCall.  "Changes  in 
Medicare  Reimbursement  in  Colorado: 
Impact  on  Physicians'  Economic 
Behavior."  Health  Care  Financing 
Review  3(4):67-86.  lune  1982. 
'  Rice,  "Economic  Incentive  and 
Physician  Practice:  An  Examination  of 
Medicare  Participation  Decisions  and 
Physician-Induced  Demand."  Doctoral 
dissertation,  September  1982. 

Rice.  "The  Impact  of  Changing 
Medicare  Reimbursement  Rates  on 
Physician-Induced  Demand,"  Medical 
Care  21(8):803-615.  August  1983. 

These  three  reports  examined  the 
effect  of  payment  changes  in  Colorado 
in  1977.  All  three  reports  find  that  there 
was  a  negative  correlation  between 
changes  in  Medicare  payments  and  the 
average  intensity  of  medical  services. 
That  is,  physicians  who  saw  a  decline  in 


their  Medicare  payment  furnished  more 
intensive  services. 

In  summarizing  the  results  of  his 
analysis,  the  author  concludes! 

*  *  *  that  reimbursement  reductions  will 
make  it  more  likely  that  physicians  will 
induce  demand  for  the  services  they  provide 
to  patients.  In  other  words,  if  policymakers 
reduce  physician  payment  levels  for  services 
under  public  programs,  these  policies  are 
likely  to  be  ineffective  in  reducing  program 
costs,  because  physicians  will  increase  the 
number  of  and/or  intensity  of  services  they 
order.  Again,  this  finding  does  not  imply  that 
physicians  provide  unnecessary  services, 
only  a  different  quantity  or  mix  of  services 
than  they  would  otherwise. 

(Doctoral  Dissertation] 

14.  Wilensky  and  Rossiter,  "The 
Relative  Importance  of  Riysician- 
Induced  Demand  in  the  Demand  for 
Medical  Care,"  The  Milbank  Memorial 
Fund  Quarterly/Health  and  Society,  Vol 
61,  Number  2, 1983. 

'  '  '  The  amount  paid  by  insurance  and/ 
or  the  depth  of  insurance  coverage  are 
consistently  important  in  explaining  higher 
physician-initiated  demand.  The  less  an 
individual  pays  for  medical  care,  the  more 
likely  is  the  physician  to  initiate  visits  and 
related  expenditures.  This,  it  should  be  noted, 
is  in  addition  to  the  individual's  being  more 
likely  to  initiate  visits  and  expenditures  as  a 
result  of  lower  out-of-pocket  costs.  *  *  *  Our 
findings  indicate  that  not  only  would 
individuals  have  increased  their  demand  for 
medical  care,  but  that  physicians  would  have 
initiated  more  visits  as  well,  (emphasis 
added)  (p.  271) 

15.  Gabel  and  Rice,  "Reducing  Public 
Expenditures  for  Physician  Services: 
The  Price  of  Paying  Less."  The  Journal  of 
Health  Politics.  Policy  and  Law,  Volume 
9,  Number  4.  Winter  1984. 

The  authors  reviewed  the  literatiire 
and  found  evidence  that  cutting  or 
controlling  physician  payment  levels 
will  not  successfully  control  program 
expenditures. 

16.  Cromwell  and  Mitchell, 
"Physician-Induced  Demand  for 
Surgery."  The  Journal  of  Health 
Economics.  5(1986)  293-313, 1966. 

The  authors  conclude  that  in  the 
physician  market,  fee  regulation  may  be 
met  by  increases  in  discretionary 
services,  including  some  surgical 
procedures. 

17.  Cotter.  "Physician  Service 
Coverage  Under  Medicare:  History, 
Performance,  and  Evaluation," 
American  Medical  Association.  Center 
for  Health  Policy  Research,  1987. 

The  author  analyzed  the  18  percent 
average  annual  increase  in  Medicare 
payments  to  physicians  from  1975 
through  1982  and  concludes  that: 
"Although  the  measures  taken  to  modify 
physician  payment  have  been  extensive. 
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their  impact  in  restraining  program 
expenditures  have  been  (sic)  Ifss  than 
hoped.  In  fact,  many  of  the 
modifications  have  had  the  effect  of 
increasing  outlays."  (p.  34) 

18.  Wedig.  'Trends  in  Part  B 
Expenditures  Before  and  After  the 
Freeze:  Empirical  Evidence  and 
Explanations."  November  1988. 

In  analyzing  Medicare  Part  B  inflation 
under  the  fee  freeze  of  1983  through 
1986,  the  authors  found  that:  "While  the 
number  of  patient  contacts  or  visits  has 
remained  relatively  constant  over  the 
past  20  years,  part  B  expenditures  have 
exploded  because  the  intensity  of  care 
per  visit  has  increased  as  well  as 
increases  in  the  numbers  of  surgeries, 
tests,  etc.  This  experience  has  been  even 
more  exaggerated  in  recent  years."  (p. 
32) 

19.  Holahan,  Welch,  and  Zuckerman; 
'Toward  Simulating  A  Volimie 
Response  to  the  RBRVS  Fee  Schedule," 
The  Urban  Institute,  January  1989. 

The  authors  had  two  primary 
conclusions. 

First  volume  will  change  in  response  to  a 
change  in  Medicare  allowed  fees.  This 
implies  that  simulations  that  do  not  allow  for 
these  responses  can  produce  misleading 
results  with  respect  to  aggregate  spending 
and  distributional  effects.  Second,  the 
strongest  consensus  on  both  the  direction  and 
magnitude  of  these  volume  changes  exists  for 
surgical  services.  As  fees  for  these  services 
are  reduced  by  the  RBRVS,  surgical  volumes 
can  t>e  expected  to  rise  *  *  *  (p.  10) 

20.  Mitchell,  Wedig,  and  Cromwell; 
"The  Medicare  Physician  Fee  Freeze: 
What  Really  Happened?"  Health 
Affairs,  Spring  1989. 

During  the  1984  through  1986  freeze  on 
Medicare  physician  fees,  physician 
expenditures  increase  more  than  29.5 
percent.  The  major  increases  were 
observed  in  surgery  and  diagnostic  tests. 
The  authors  concluded  that  while  there 
was  in  general  a  rapid  growth  in 
expenditures  during  the  fee  freeze, 
services  which  are  physician  initiated 
grew  at  a  disproportionately  higher  rate. 

21.  Rice  and  Labelle.  "Do  Physicians 
Induce  Demand  for  Medical  Services?", 
Journal  of  Health  Politics,  Policy  and 
Law,  Fall  1989. 

The  authors  respond  to  an  article  by 
Feldman  and  Sloan  published  in  1988 
which  did  not  support  the  notion  that 
physicians  generate  demand  to  avoid 
the  impact  of  government  price  controls. 
In  contrast.  Rice  and  Labelle  have  found 
significant  evidence  that  physicians  do 
respond  to  price  controls. 

22.  Holahan.  Dor,  and  Zuckerman; 
"Understanding  the  Recent  Growth  in 
Medicare  Physician  Expenditures;"  The 
Journal  of  the  American  Medical 


Association,  Volume  263;  Number  12; 
March  23. 1990. 

The  original  research  for  this  article 
was  funded  by  HCFA  and  was 
presented  in  Holahan,  Dor,  and 
Zuckerman;  "Medicare  Physician 
Expenditures:  Sorting  Out  the  Reasons 
for  Growth;"  Urban  Institute  Report 
3650-06;  January  1990. 

The  authors  attempted  to  study 
changes  in  volimie  from  1983  to  1985 
using  Medicare  physician  claims  data. 
Although  the  authors  concluded  that  the 
freeze  on  physicians'  fees  did  not  have  a 
major  impact  on  the  volume  of 
physicians'  services,  a  closer  look  at  the 
data  supports  a  baseline  adjustment.  A 
CBO  analysis  of  the  results,  in  a  CBO 
memorandum  dated  August  10, 1990. 
indicates:  "that  the  additional  volume 
induced  by  the  changes  in  Medicare's 
payment  provisions  offset  about  56 
percent  of  the  potential  drop  in  federal 
spending  for  physicians'  services  that 
the  freeze  might  have  caused." 

23.  Hsiao  et  al.  "Payment 
Regulations— What  Impacts  Did  They 
Have?".  Working  paper  prepared  by 
Harvard  University  for  the  Joint 
Research  Conference  of  the  Society  of 
Actuaries  and  Association  for  Health 
Services  Research,  Jime  5. 1991. 

Following  a  critical  review  of  the 
Uterature  to  evaluate  the  impacts  of 
regulatory  efforts  to  control  the  rapid 
inflation  of  health  expenditures,  the 
authors  concluded  that: 

In  sum,  there  is  strong  evidence  that 
physicians  can  respond  to  fee  regulations  by 
inducing  utilization,  and  that  the  amount  of 
inducement  varies  by  specialty.  In  addition, 
physicians  can  also  alter  the  mix  of  services 
to  offset  fee  reductions,  (p.  30] 

International  research.  24.  Barer, 
Evans,  and  LaBelle;  "Fee  Controls  as 
Cost  Control;"  The  Milbank  Quarterly; 
Volume  66;  Number  1. 1988. 

A  comprehensive  review  of  Canadian 
history  with  physician  fee  controls 
reveals  that  for  Canada  as  a  whole,  fee 
controls  have  been  successful  in 
controlling  the  rate  of  growth  in 
physician  expenditures.  However,  the 
authors  concluded  that  physicians 
tended  to  respond  to  fee  constraints  by 
furnishing  more  services. 

25.  Labelle.  Hurley,  and  Rice; 
"Financial  Incentives  and  Medical 
Practice:  Evidence  from  Ontario  on  the 
Effect  of  Changes  in  Physician  Fees  on 
Medical  Care  Utilization;"  Prepared  for 
the  Physician  Payment  Review 
Commission:  Background  Paper  Number 
89-3.  December  1989. 

An  analysis  of  the  impact  in  fee 
changes  on  utilization  of  28  selected 
procedures  in  Ontario.  Canada.  For 
those  procedures  which  had  imdergone 


a  one-time  large  change  in  relative  fees. 
55  percent  exhibited  a  signiflcant 
utilization  response. 

[Level  of  Submitted  Charges) 

CommenL  Some  commentera 
challenged  the  assumption  that  all 
physicians  will  submit  charges  at  or 
above  the  new  fee  schedule.  One 
commenter  claims  that  we  reduced  the 
CF  by  6.6  percent  because  we  assumed 
that  all  charges  would  be  submitted  at 
or  above  the  fee  schedule.  Another 
asserted,  after  looking  at  the  BMAD 
Provider  file,  that  25  percent  of  allowed 
charges  were  less  than  the  prevailing 
charge. 

Response:  We  have  refined  our 
assimiptions  about  the  extent  to  which 
physicians  v^ll  bill  patients  for  amounts 
less  than  the  fee  schedule  amount. 
SpeciHcally,  we  are  assuming  in  this 
final  rule  that  those  physicians  who  are 
predicted  to  receive  net  increases  in 
Medicare  payments  and  who  have 
previously  been  charging  less  than  the 
prevailing  charge  will  increase  their 
submitted  charges  by  half  the  difference 
between  their  submitted  charges  and  the 
new  fee  schedule  amounts  in  1992. 
Ftirther,  we  assume  that  by  1996  this 
group  of  physicians  will  have  increased 
all  charges  so  as  to  close  90  percent  of 
the  gap  between  their  submitted  charges 
and  the  new  fee  schedule  amount.  We 
are  assimiing  that  winning  physicians 
will  take  some  time  to  adjust  their 
charges  to  the  new  fee  schedule.  We  are 
not  assimdng  that  all  physicians  will 
immediately  increase  their  charges  to 
the  fee  schedule,  but  we  continue  to 
believe  that  in  the  long  run  almost  all 
physicians  will  charge  the  full  fee 
schedule  amounts,  llie  commenter  who 
asserted  that  25  percent  of  allowed 
charges  were  less  than  the  fee  schedule 
amoimts  apparently  did  not  consider  the 
customary  charge  in  performing  the 
analysis. 

[Modification  of  Practice  Behavior  to 
Offset  Losses] 

Comment:  We  received  several 
conunents  stating  that  physician 
practices  that  face  financial  losses  will 
modify  practice  behavior  to  offset  the 
losses.  Some  of  these  commenters  made 
statements  such  as  "In  my  experience  in 
private  practice  (now  retired)  all  efforts 
to  control  physician  reimbursements 
from  Medicare  or  Medicaid  were  met  by 
intensive  gaming  of  the  system.",  and 
"The  'reductions'  in  Medicare 
reimbursement  for  radiology  services  in 
1989. 1990  and  1991  did  not  diminish  our 
income;  on  the  contrary,  we  were  able  to 
enhance  our  net  revenue." 
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Response:  We  agree  that  these 
practices  have  occtirred  in  the  past,  and 
we  expect  these  practices  to  enhance 
income  as  a  result  of  the  new  fee 
schedule.  Consequently,  to  preserve 
budget  neutrality,  we  will  apply  a 
baseline  adjustment  to  the  new  fee 
schedule. 

[Excessive  Physician  Payment] 

Comment:  Several  commenters  stated 
that  physician  payment  is  excessive  and 
that  they  applaud  our  efforts  to  bring 
payments  imder  control.  Some  of  their 
statements  included  "I  don't  think  that 
the  American  taxpayers  are  under  any 
obligation  to  gild  our  nest,  which  they 
have  already  feathered  very  nicely.",  "I 
think  that  their  opposition  is  based  on 
excessive  greed  and  dishonesty.".  "I 
even  wish  the  cuts  were  deeper  and 
brought  into  effect  immediately  rather 
than  gradually  over  the  next  5  years.", 
and  "We  must  reduce  fees  and  charges 
which  have  been  too  high." 

Response:  Even  though  we  understand 
the  concerns  of  these  conunenters,  we 
are  unable  to  reduce  aggregate  allowed 
payments  because  the  statute  requires 
that  the  fee  schedule  be  set  in  a  budget- 
neutral  manner.  Consequently,  we  have 
set  the  CF  using  our  "best"  technical 
assimiptions  and  methodologies  to 
assure  that  projected  payments  are 
neither  too  high,  nor  too  low  as 
compared  to  the  budget-neutral  level. 

[Volume  Decrease  for  Increased 
Payment] 

Comment:  Commenters  suggested  that 
we  should  assume  that  there  will  be  a 
volume  decrease  for  practices  that 
receive  increased  payments  imder  the 
new  fee  schedule. 

Response:  We  disagree.  We  expect 
that  patient  demand  for  services  will  not 
decrease  simply  because  payable  fees 
increase.  Only  one  study,  the  Colorado 
study,  foimd  a  volume  decrease  in 
response  to  increased  payments,  and 
this  study  had  several  severe  limitations 
that  have  already  been  delineated. 
Nimierous  commenters  stated  that  this 
study,  because  of  its  limitations,  should 
not  be  relied  upon.  We  agree. 
Consequently,  we  think  it  inappropriate 
to  assume  that  demand  for  services  will 
decrease  when  fees  increase. 

[Elimination  of  Volume  Response 
Adjustment] 

Comment:  A  commenter  stated  that 
"If  HCFA  is  unwilling  to  eliminate  this 
provision  voltmie  response  adjustment, 
it  should  be  replaced  with  a  procedure- 
specific  retrospective  system." 

Response:  A  retrospective  procedure- 
speciffc  system  is  not  feasible  and 


would  not  satisfy  the  statutory 
requirement  for  budget  neutrality. 

[PPS  Experience] 

Comment-  A  commenter  stalBM 
LASER  -  SHARED— 
PS2HPLAIID.PRSIes  that  lead  to 
overpayment  of  physicians  under  the 
RBRVS. 

Response:  PPS  corrections  initiated  by 
the  Secretary  and  accepted  by  the 
Congress  never  attempted  to  recover 
past  overpayments;  they  were  intended 
solely  to  halt  the  continuation  of 
inappropriate  payment  levels  into  the 
future.  To  maintain  program  integrity, 
we  must  set  the  initial  physician 
payment  rates  to  insure  that  the  correct 
amount  is  spent.  Past  experience 
demonstrates  that  correction  of 
overexpenditures  is  never  fully 
successful, 

(Lack  of  Volume  Offset  Adjustment  For 
PPS] 

Comment  A  commenter  stated  that 
when  we  implemented  the  PPS  for 
hospitals,  we  did  not  incorporate  a 
volimie  response  adjustment. 
Consequently,  we  should  not 
incorporate  a  behavioral  offset  for 
physician  payments. 

Response:  The  assumption  of  this 
commenter  is  incorrect.  When  PPS  was 
implemented  we  anticipated  that  DRG 
case  mix  would  increase  when  we 
initially  set  budget  neutrality,  and  we 
made  an  appropriate  adjustment  for  this 
"behavioral  response".  The  statement  of 
the  commenter  that  we  applied  no 
baseline  adjustment  to  PPS  is  factually 
incorrect. 

[Inconsistencies  of  Volume  Response 
Adjustment] 

Comment:  A  commenter  claims  that 
our  statement  in  the  proposed  rule  that 
"We  do  not  believe  physicians  would 
subject  their  patients  to  risk  merely  to 
secure  additional  payment"  is 
inconsistent  with  the  volume  response 
adjustment.  The  commenter  further 
alleged  that  the  volume  response 
adjustment  is  demeaning  to  physicians. 

Response:  This  comment  implies  that 
the  only  kind  of  behavioral  response 
possible  is  the  kind  of  response  that 
would  "subject  their  patients  to  risk 
merely  to  secure  additional  payment." 
However,  a  behavioral  response 
involving  billing  for  an  Inappropriately 
high  level  of  service,  billing  separately 
for  services  that  should  be  included  in 
another  code,  or  performing  additional 
tests  generally  does  not  involve 
additional  risk  to  the  patient.  Thus,  the 
comment  cited  by  the  commenter  does 
not  constitute  a  contradiction  of  the 
assumption  of  a  baseline  adjustment. 


Although  the  commenter  asserts  that  the 
behavioral  assumption  is  demeaning  to 
physicians  and  patients,  the  baseline 
adjustment  is,  nevertheless,  an 
assumption  that  has  been  repeatedly 
proven  to  be  appropriate  when 
physician  fees  have  been  reduced.  The 
assumption  is  well  docimtented  in  the 
economic  literature. 

As  a  matter  of  fact,  the  utilization 
offset  was  used  in  calculating  the 
legislative  savings  for  Public  Law  101- 
239  and  Public  Law  101-506  and  had  the 
effect  of  increasing  the  1990  MVPS  by 
2.2  percent  and  increasing  the  1991 
MVPS  by  5.6  percent. 

[Volimie  Response  Adjustment  and 
Technological  Advances] 

Comment-  One  commenter  indicated 
that  the  volume  response  adjustment 
fails  to  take  into  account  technological 
advances  that  have  the  effect  of 
reducing  the  frequency  of  performance 
of  some  radiological  procedures  such  as 
barium  examinations  and  intravenous 
urograms. 

Response:  It  would  be  difficult  to 
fashion  a  baseline  adjustment  to  take 
into  account  variables  affecting 
individual  procedures;  however,  these 
situations  should  be  brought  to  our 
attention  for  possible  future  refinements 
of  our  baseline  adjustment  methodology. 

F.  Data  Used  to  Deval<v  ^«  ^*« 
Schedule 

In  developing  the  proposed  rule,  two 
sources  of  national  level  claims  data 
were  used:  (1)  The  NCH.  and  (2)  BMAD 
files  (Procedure,  Provider,  and 
Beneficiary  files).  Because  we  wanted  to 
use  the  most  current  and  complete  data 
available,  we  primarily  used  "aged " 

1989  BMAD  files  for  calculating  the 
national  CF  and  for  calculating  the 
practice  expense  and  malpractice  RVUs. 

For  the  proposed  rule,  the  BMAD  files 
were  validated  by  comparing  the  BMAD 
Procedure  file  data  for  selected  carriers 
to  the  most  recently  available  (that  is. 
1987  or  1988)  100  percent  Medicare 
claims  data  collected  by  independent 
sources.  We  concluded  that,  although 
there  were  some  data  reporting 
differences,  overall  the  data  were 
accurate  and  reliable. 

Because  we  are  required  to  compute  a 
CF  that  would  provide  budget-neutral 
outlays  for  1991,  in  developing  the 
proposed  rule,  the  BMAD  files  were 
adjusted  to  reflect  1991  payment  rules. 
In  general  this  aging  process  was 
accomplished  by  adjusting  1989  and 

1990  prevailing  charges  for  changes 
made  by  both  Public  Law  101-239  and 
Public  Law  101-508. 
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Certain  sections  of  Public  Law  101- 
239  required  data  adjustments. 
Accordingly,  we  made  adjustments  for 
overvalued  procedures,  designated 
specialty,  radiology  reduction,  and  MEI 
differential  updates. 

Certain  sections  of  Public  Law  101- 
508  required  additional  data 
adjustments.  Accordingly,  in  developing 
the  proposed  rule  we  made  additional 
adjustments  for  overvalued  procedures, 
anesthesia  and  radiology  reductions, 
pathology  services,  technical 
components  of  diagnostic  tests,  primary 
care,  reduction  of  6.5  percent  for  all 
physician  procedures  other  than  those 
listed  above,  primary  care  floor, 
assistant-at-surgery.  technical 
components  of  certain  scanning 
services,  interpretation  of  EKGs,  and 
new  physicians/PTs/OTs.  These  files 
were  adjusted  further  to  reflect 
procedure  code  changes  and 
standardization  of  payment  policies. 

[Data  Editing  Methodology] 

Comment:  Commenters  indicated  that 
our  data  editing  methodology  for 
eliminating  aberrant  data  records  biased 
the  estimate  of  payment  levels 
downward.  (For  example,  the  PPRC 
estimated  the  CF  was  2  percent  too  low 
because  of  our  data  editing 
methodology.)  Deficiencies  in  the 
trimming  process  identified  by 
commenters  included:  (1)  An  assumption 
that  the  data  are  approximately 
normally  distributed  although  they  in 
fact  have  a  right-hand  tail  and  are 
roughly  normal  only  in  logarithmic  form; 
(2)  far  too  much  trimming  because  of  the 
use  of  two  standard  deviations  to  mark 
data  to  be  discarded;  and  (3)  failure  to 
eliminate  records  with  zero  allowed 
charges.  These  conmienters  indicated 
that  if  we  believe  some  statistical 
trimming  is  necessary,  then  the  trimming 
must  recognize:  (1)  The  approximately 
log-normal  structure  of  the  data  and  (2) 
the  wide  variation  in  payment  levels 
that  actually  exists. 

In  addition,  some  conunenters 
indicated  that  it  was  not  clear  that  any 
statistical  trimming  was  appropriate, 
given  that  BMAD  records  are  aggregated 
and  do  not  represent  individual  services. 

Commenters'  suggestions  for  editing 
data  included  the  following: 

•  Eliminate  records  with  an  error  flag. 

•  Eliminate  records  with  allowed 
charges  of  zero. 

•  Eliminate  records  with  net 
frequency  of  service  of  zero. 

•  Eliminate  records  with  net 
submitted  charges  less  than  allowed 
charges. 

•  Eliminate  all  records  with  allowed 
charge  per  service  greater  than  3  times 
the  mean  or  less  than  one-third  of  the 


mean.  The  mean  should  be  established 
after  the  four-step  cleaning  is  completed 
and  should  be  compiled  separately  by 
place  of  service  when  differences  in 
payment  by  place  of  service  are  a 
possibihty. 

Another  suggestion  was  to  do  the 
following: 

•  Take  the  logarithm  of  allowed 
charge  per  service. 

•  After  transformation,  eliminate 
records  more  than  three  standard 
deviations  from  the  mean. 

•  Transform  all  retained  records  into 
the  unlogged  form  for  calculating 
allowed  charges  that  will  be  applied  to 
the  1991  payment  base. 

Responae:  For  the  final  rule,  we  have 
modified  our  data  editing  methodology 
in  a  way  that  is  generally  consistent 
with  the  first  approach  discussed  above. 
This  methodology  is  also  similar  to  the 
"cleansing"  method  used  by  some 
carriers  in  calculating  reasonable 
charges.  In  developing  our  analytic  file, 
we  elinunated  all  records  with  an 
allowed  charge  per  service  greater  than 
3  times  the  national  mean  allowed 
charge  or  less  than  one-third  of  the 
national  mean  allowed  charge. 

We  chose  this  approach  because  we 
believe  it  responds  to  commenters' 
concerns  that  our  original  approach 
(that  is.  eliminating  records  that  are 
greater  or  less  than  2  standard 
deviations  from  the  national  mean 
allowed  charge]  inappropriately 
excluded  more  high  charge  data  than 
low  charge  data.  However,  our  analyses 
show  that,  in  the  proposed  rule,  the 
effect  on  the  CF  if  we  had  used  this 
alternative  editing  method  would  have 
been  small;  the  CF  would  have  only 
increased  by  about  0.5  percent,  not  the  2 
percent  increase  suggested  by  some 
commenters.  Although  we  did  not 
specifically  provide  details  in  the 
proposed  rule,  we  completed  data 
editing  steps  2  and  3  above  as  part  of 
our  routine  file  development  for  both  the 
proposed  rule  and  for  this  final  rule.  We 
purposely  did  not  remove  all  records 
with  error  flags  because  the  flag  merely 
indicates  one  or  more  fields  on  the 
record  are  incorrect,  including  data 
fields  not  used  for  fee  schedule 
development.  Likewise,  we  did  not  do 
step  4  (remove  records  when  submitted 
charges  were  less  than  allowed 
charges],  because  the  BN4AD  procedure 
file  upon  which  our  analytic  file  is  based 
is  an  aggregate  file.  This  situation 
occurred  relatively  infrequently,  but 
removal  of  these  records  could 
inappropriately  reduce  the  total  allowed 
charges  for  some  services.  The  overall 
impact  of  the  new  trimming  method  was 
to  raise  the  CF  by  approximately  one- 
half  percent. 


[Accounting  for  Case  Mix  Changes] 

Comment:  In  the  proposed  rule,  we 
based  the  computation  of  the  CF  on  the 
frequency  and  mix  of  services  that 
existed  in  1989  because  that  was  the 
most  current  data  available.  However, 
in  the  proposed  rule  we  noted  our  intent 
to  adjust  the  final  rule  to  account  for 
changes  in  the  mix  of  services  furnished 
between  1988  and  1991.  Commenters 
generally  agreed  with  this  approach. 
They  believe  there  is  a  tendency  toward 
a  more  rapid  than  average  increase 
among  newer,  more  technical  services. 
These  services  tend  to  have  relatively 
hijgh  allowed  charges  per  RVU.  Thus,  the 
changing  mix  of  services  contributes  to 
an  increase  in  allowed  charges  per  RVU. 
These  conmienters  indicated  that 
adjustments  for  changes  in  volume  of 
service  might  appropriately  be  made  by 
either  individual  service  or  by  categories 
of  service.  Some  commenters  suggested 
that  categories,  if  used,  should  be  based 
on  technology  and  newness  of  seiVice. 

Response:  For  this  final  rule,  we 
increased  the  CF  by  1  percent  to  accoimt 
for  case  mix  changes  between  1989  and 
1991.  This  adjustment  was  based  on  an 
analysis  of  case  mix  changes  between 
1989  (BMAD]  and  1991  (CWF). 

[Proposed  Rule  Not  Based  on  Current 
Data] 

Comment  Commenters  expressed 
concern  that  the  proposed  fee  schedule 
was  not  based  on  current  or  correct 
data.  References  in  the  proposed  rule 
are  made  to  1987, 1988,  and  1989 
research  studies  and  reports.  However, 
physicians'  expenses  have  risen 
dramatically  in  the  past  2  years,  and  this 
was  not  taken  into  consideration  in 
developing  the  proposed  rule. 

Response:  In  developing  the  fee 
schedule,  we  used  the  most  current  data 
and  information  available.  It  usually 
takes  1  or  more  years  to  collect  and 
analyze  the  data  necessary  to  address 
many  of  the  very  complex  payment 
issues  that  have  been  considered  in 
developing  the  new  fee  schedule. 
Furthermore,  to  the  extent  feasible,  we 
"aged"  our  data  files  to  reflect  1991 
payments,  as  discussed  elsewhere  in 
this  preamble. 

[Payment  Increases  Less  Than  Inflation] 

Comment-  Some  commenters 
indicated  that  because  fee  schedule 
payments  are  being  compared  to  the 
prevailing  charges  from  this  year,  it 
eliminates  the  chance  that  payments 
will  be  more  equitable.  The  MEI  has 
restricted  payments  based  on  the  1971 
fee  screen  data.  The  MEI  has  increased 
only  approximately  130  percent  since 
1971.  "The  consumer  price  index  has 
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increased  by  400  percent.  This  means 
that  by  comparing  prevailing  charges 
(historical  payment  base]  to  the  fee 
schedule,  it  is  impossible  to  receive  an 
equitable  increase. 

Response:  During  the  transition 
period,  fee  schedule  payments  will  be 
compared  to  the  "adjusted  historical 
payment  basis"  as  specified  by  statute. 
We  have  little  flexibility  with  regard  to 
how  this  provision  is  implemented. 

(Accuracy  of  Adjusted  Historical 
Payment  Basis  (AHPB)  Calculations  by 
Carriers] 

Comment  Some  commenters 
indicated  doubt  that  carriers  have  the 
ability  to  correctly  make  the 
calculations  for  the  transition  period. 
These  commenters  believe  information 
concerning  volume  of  services  on  a 
Statewide  basis  should  be  provided  in 
detail  to  anyone  who  requests  the  data 
so  that  the  calculations  performed  by 
the  carriers  can  be  reviewed. 

Responae:  The  carriers  have  been 
provided  with  specific  instructions  to 
provide  these  data  to  the  public  upon 
request. 

[Data  for  Psychiatric  Services] 

Comment  Commenters  believe 
significant  errors  are  present  in  the  1989 
BMAD  files  or  in  our  use  of  the  data 
pertaining  to  psychiatric  services. 
Because  of  the  complex  regulations  and 
legislative  history  of  Medicare  payment 
for  psychiatry  (such  as,  the  $250  cap  that 
was  raised  incrementally  and  ultimately 
eliminated],  low  historical  charge  data 
for  psychiatric  services  have  had  an 
impact  on  the  BMAD  files  we  used.  Also 
the  effective  50%  co-payment  imposed 
upon  outpatient  psychiatric  services — 
through  the  62.5%  of  80%  statutory  limit 
on  allowable  charges — adds  a  greater 
complexity  to  calculating  Medicare 
allowed  charges. 

Response:  We  agree  that  there  are 
problems  with  the  reporting  of 
psychiatric  data  in  the  BMAD  files, 
especially  in  regard  to  reporting  of 
statutorily  required  copayments  for 
outpatient  psychiatric  services. 
Therefore,  for  this  final  rule,  we  have 
generally  based  practice  expense  and 
malpractice  RVUs  for  psychiatric 
services  on  inpatient  data  only  (because 
the  62.5  percent  limit  does  not  apply  to 
psychiatric  services  furnished  to 
inpatients].  For  psychiatiic  data  with 
very  few  services  furnished  in  inpatient 
settings,  we  have  adjusted  our  data  to 
remove  the  effect  of  the  62.5  percent 
limit. 


[Under-Reporting  of  Gastroenterology 
Data  in  BMAD] 

Comment  Some  commenters 
expressed  concern  regarding  the  heavy 
reliance  upon  the  BNL\D  files  for 
development  of  practice  costs  and 
malpractice  components  of  the  fee 
schedule  calculation.  For  example,  some 
commenters  indicated  that  in  a  study  by 
the  Battelle  Human  Affairs  Research 
Centers  which  examined  the  BMAD  files 
as  part  of  a  study  of  gastroenterologists, 
it  was  determined  that  the  BMAD  files 
for  gastroenterologists  were  biased  in 
several  States  because: 

(a)  BMAD  does  not  identify 
gastroenterologists  in  multi-specialty 
groups; 

(b)  The  data  do  not  include  many 
gastroenterologists  who  are  recorded 
only  as  internists:  and 

(c)  Some  carriers  do  not  even 
recognize  the  gastroenterology  specialty 
code. 

Response:  For  BMAD  reporting 
purposes,  carriers  provide  information 
on  services  and  expenditures  by 
physician  self-reported  specialty  codes. 
These  specialty  codes  for  descriptive 
data  reporting  purposes  should  not  be 
confused  with  carriers'  specialty  codes 
.  for  payment  purposes.  Under  the 
customary,  prevailing,  and  reasonable 
charge  payment  system,  each  carrier  has 
individually  developed  payment 
profiles,  some  of  which  vary  by 
specialty.  Regardless  of  the  specialty 
differentials  used  by  the  carriers  for 
payment  purposes  in  the  past,  all 
carriers  are  required  to  report  BMAD 
utilization  and  expenditure  data  using 
the  standard  specialty  codes,  as  self- 
reported  by  each  physician  or  group.  It 
is  possible  that  gastroenterologists 
would  be  "undercounted"  in  BMAD  if 
some  chose  to  report  their  specialty  as 
being  internal  medicine,  for  example, 
rather  than  gastroenterology.  Carriers 
do  not  report  the  specialty  of  each 
individual  physician  in  a  group.  In  any 
case,  we  do  not  believe  reporting  of 
specialty  codes  penalizes 
gastiroenterologists.  On  the  contrary,  it 
appears  to  benefit  them  because  the 
practice  cost  percentages  we  used  for 
internal  medicine  (46.4  percent)  and 
group  practices  (50.5  percent]  are  higher 
than  those  used  for  gastroenterology 
(40.5  percent).  Thus,  to  the  extent  there 
actually  was  under-reporting  of 
gastroenterologists'  services,  the 
practice  expense  RVUs  would  be  higher 
for  their  services. 

[Proposed  Rule  Lacks  Critical  Data] 

Comment  Some  commenters 
indicated  that  although  the  proposed 
rule  provides  a  brief  overview  of  the 


data  development  for  the  physician  fee 
schedule,  it  does  not  include  the  1989 
fees  used  to  develop  the  1991  baseline 
average  historical  allowed  amounts,  nor 
the  1991  allowed  amounts.  Therefore, 
they  believe  it  is  virtually  impossible  to 
analyze  or  validate  the  data  adjustments 
we  made.  These  commenters  believe 
this  information  is  as  vital  as  the  GPCIs 
and  RVUs  provided  in  the  appendices  to 
the  proposed  rule,  and  should  be 
published. 

Response:  In  publishing  the  proposed 
rule,  we  had  to  use  some  judgment  in 
determining  the  detailed  data  to  include. 
The  vast  amount  of  information 
involved  precludes  our  publishing  all 
detailed  data  that  are  potentially  useful. 
In  regard  to  1989  and  1991  allowed 
amounts  per  procedure,  although  we  did 
not  publish  our  estimates  of  1989  and 
1991  allowed  charges  and  frequencies 
per  procedure,  we  made  our  analytic 
files  available  to  the  public  upon 
request.  These  files  were  reportedly 
used  by  many  physician  and 
professional  organizations  to  compute 
these  data. 

[Assumption  With  Respect  to  Relative 
Rates  of  Increase  in  Allowed  and 
Prevailing  Charges  in  Data  Aging] 

Comment  Some  commenters  believe 
that  in  aging  data  from  1989  to  1991.  we 
assumed  that  allowed  charges  increase 
each  year  at  the  same  rate  of  increase  as 
prevailing  charges.  They  indicated  that 
in  fact  allowed  charges  increase  faster 
than  prevailing  charges  because,  for 
example,  customary  charges  are  not 
restrained  by  the  MEI.  Based  on  their 
own  analysis  of  the  BMAD  files,  these 
commenters  indicated  that  allowed 
charges  increased  3.8  percent  per  year 
faster  than  prevailing  charges. 
Therefore,  they  believe  this  differential 
should  be  applied  as  part  of  the  process 
for  aging  data  to  1991  payment  levels. 
Furthermore,  a  complete  disclosure 
regarding  all  adjustments  and  their 
underlying  assumptions  should  be  made 
in  the  final  rule,  and  pubhc  comments 
should  be  soHcited. 

Response;  Although  it  is  true  that  we 
did  not  provide  specific  details  when  we 
aged  our  data  files  in  the  proposed  rule 
on  this  issue,  we  did  take  into  account 
the  fact  that  allowed  charges  increase 
faster  than  prevailing  charges. 
Generally,  we  assumed  that  submitted 
charges  that  were  below  customary 
charges  in  1989  increased  by  9  percent 
between  1989  and  1991— the  increase 
indicated  by  the  consumer  price  index 
for  physician  services.  Similarly,  we 
assumed  a  9  percent  increase  for 
customary  charges  below  prevailing 
charges  for  primary  care  services  and  a 
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4.2  percent  increase  for  nonprimary  care 
services  below  prevailing  charges 
(because  these  services  received  no 
customary  charge  update  in  1991). 

A  major  exception  to  this 
methodology  was  for  radiology  services 
where  the  simulated  1991  average 
allowed  charges  were  set  at  the  level  of 
the  1991  radiology  fee  schedule.  The 
methodology  for  anesthesia  services  is 
explained  in  the  section  of  this  preamble 
pertaining  to  computation  of  RVUs  for 
anesthesia  codes. 

[Use  of  1991  CWF  Data  Rather  Than 
1989  BMAD  Data] 

Comment:  Some  commenters 
indicated  that  we  should  create  analytic 
files  using  1991  CWF  data  rather  than 
attempting  to  age  1989  BMAD  fdes. 

Response:  We  considered  the 
possibihty  of  using  more  recent  data 
from  the  CWF  in  order  to  create  analytic 
files  on  which  the  fee  schedule  is  based. 
However,  for  this  final  rule,  we 
continued  to  base  our  analyses  on  aged 
1989  BMAD  data  for  several  reasons, 
including:  CWF  is  a  relatively  new  data 
system  that  has  not  yet  been  widely 
used  or  vaHdated  by  analysts  inside  and 
outside  of  the  Federal  government;  and 
CWF  data  for  1991  would  obviously  be 
incomplete  because  we  needed  to 
develop  our  initial  files  for  this  Bnal  rule 
by  mid-year  1991.  These  data  for  the 
first  6  months  of  1991  would  likely  be 
biased  due  to  a  lack  of  a  complete  6 
months'  reporting,  resulting  in  a  possible 
understatement  of  the  more  extensive 
services.  In  addition,  for  1990,  there 
were  only  30  States  reporting  under 
CWF  for  the  entire  year  (for  example, 
there  were  incomplete  CWF  data  for 
Florida.  Michigan,  and  California  for 
1990). 

G.  Definitions 

1.  Global  Surgery  Policy 

Each  of  the  Medicare  carriers  uses  the 
concept  of  global  fees  for  surgery. 
However,  there  are  significant 
variations  among  carriers  as  to  what 
periods  constitute  pre-operative  and 
post-operative  care  and  what  specific 
services  are  included  in  these  periods.  In 
the  proposed  rule  we  said  that  there  is  a 
need  for  standardization  of  the  global 
package  among  carriers,  since  all 
carriers  will  use  the  same  national 
relative  values. 

a.  Major  surgery.  We  explained  in  the 
proposed  rule  that  the  physician  work 
RVUs  in  the  proposed  fee  schedule  were 
primarily  based  on  Phase  II  of  the 
Harvard  study.  The  global  surgical 
service  in  the  Harvard  study  included 
pre-operative  visits  on  the  day  before 
surgery  or  the  day  of  surgery,  the 


hospital  admission  work-up.  the  primary 
operation,  immediate  post-operative 
care  including  dictating  operative  notes, 
talking  with  the  family  and  other 
physicians.  %vriting  orders,  the 
evaluation  of  the  patient  in  the  recovery 
room,  post-operative  follow-up  on  the 
day  of  surgery,  and  post-operative 
hospital  and  office  visits.  The  work 
RVUs  for  surgical  services  reflected,  to  a 
great  extent,  the  global  surgery  policy 
set  forth  in  the  proposed  rule. 

We  proposed  a  uniform,  national 
global  surgery  policy.  We  proposed  that 
the  initial  evaluation  or  consultation  by 
a  surgeon  be  paid  separately  from  the 
global  surgery  package. 

We  proposed  a  pre-operative  policy 
that  includes  all  pre-operative  visits,  in 
or  out  of  the  hospital,  by  the  surgeon 
from  the  time  of  the  evaluation/ 
consultation  when  the  decision  to  have 
the  surgery  is  made.  We  proposed  a  pre- 
operative period  of  30  days. 

We  proposed  that  intra-operative 
services  be  included  in  the  national 
global  surgery  policy.  We  stated  that  the 
global  surgery  fee  would  include  all 
additional  medical  or  surgical  services 
required  of  the  surgeon  because  of 
complications  that  do  not  require 
additional  trips  to  the  operating  room. 
All  medically  necessary  return  trips  to 
the  operating  room,  for  any  reason  and 
without  regard  to  "fault",  would  be 
separately  billed  and  paid  for,  but  at  a 
reduced  rate.  We  proposed  setting  the 
payment  level  for  re-operations  to  deal 
with  complications  at  the  value  of  the 
intra-operative  services  being  performed 
if  there  is  a  CPT  code  to  describe  these 
services.  Codes  exist  to  describe  re- 
operations for  complications  for  various 
body  areas.  When  no  code  exists,  we 
proposed  to  set  the  payment  level  at  50 
percent  of  the  value  of  the  intra- 
operative services  originally  performed. 

We  proposed  a  standard  90-day  post- 
operative period  that  would  include  all 
visits  by  the  primary  surgeon  during  this 
period  unless  the  visit  is  for  a  problem 
unrelated  to  the  diagnosis  for  which  the 
surgery  is  performed  or  is  for  an  added 
course  of  treatment  other  than  normal 
recovery  from  the  surgery. 

Phases  11  and  III  of  the  Harvard  study 
provided  relative  values  for  global 
surgery  that  are  based  on  parameters 
closely  akin  to  our  proposed  policy. 

[30-Day  Pre-Operative  Period) 

Comment:  Many  commenters  stated 
that  the  proposed  30-day  pre-operative 
period  was  excessive  and  recommended 
adoption  of  a  shorter  period.  The  period 
most  often  mentioned  was  1-day  before 
surgery.  The  commenters  were 
concerned  that  the  30-day  period  would 
result  in  initial  denials  and  claims 


processing  hassles  when  medically  « 

necessary  services  were  furnished 
within  30  days  of  surgery,  such  as  a 
urologist  treating  a  condition  medically 
before  resorting  to  surgery  or  an 
ophthalmologist  furnishing  extensive 
evaluation  services  before  performing 
cataract  surgery. 

Response:  This  was  the  predominant 
comment  that  we  received  on  the  major 
global  surgical  policy.  Upon  further 
analysis  we  agree  and  will  adopt  a  pre- 
operative period  of  1-day  before  surgery 
in  the  global  surgical  package.  We 
stated  in  the  proposed  rule  that  we 
would  pay  for  the  initial  visit/ 
consultation  by  the  surgeon.  Our  data 
show  that  more  than  one  visit  is  billed 
by  the  surgeon  in  the  30  days  before 
surgery  in  only  a  very  small  percentage 
of  cases.  It  is  likely  that  many  of  these 
visits  would  be  payable  as  necessary 
medical  treatment  in  the  situations 
described  in  the  comment.  Abuses  of 
this  1-day  policy  can  be  controlled  by 
post-payment  medical  necessity  review 
of  pre-operative  visits  billed  by 
physicians  who  chronically  bill 
excessive  visits.  We  will  carefully 
monitor  pre-operative  billings  by 
surgeons  and  will  consider  lengthening 
the  global  pre-operative  period  if  we 
detect  widespread  abuses,  for  example, 
significant  billings  for  services  2  or  3 
days  before  surgery.  This  targeted 
monitoring,  however,  is  not  appropriate 
for  more  general  review  of  the  volume 
and  intensity  of  services  for  which  a 
baseline  adjustment  is  needed. 

[Inclusion  of  Visits  by  Primary 
Surgeons] 

Comment:  Commenters  believe  that 
the  global  fee  should  not  include  all 
visits  by  the  primary  surgeon  for  90  days 
after  the  surgery.  Many  times,  especially 
in  rural  areas,  a  surgeon  may  also  be 
functioning  as  a  primary  care-giver  and 
may  be  furnishing  services  during  this 
period  unrelated  to  the  surgery. 

Response:  Primary  care  services  that 
are  not  related  to  the  surgery  will  be 
paid  separately  from  the  global  surgical 
fee.  We  have  developed  a  new  CPT 
modifier,  24,  to  facilitate  billing  and 
claims  processing  of  these  services.  The 
global  fee  includes  only  services 
furnished  by  the  surgeon  related  to  • 
recovery  from  the  surgery. 

[Post-Operative  Services] 

Comment-  Commenters  noted  that  all 
surgeries  and  all  patients  are  different. 
Some  patients  require  an  extraordinary 
amount  of  post-operative  care.  They 
believe  that  physicians  should  be 
allowed  to  charge  extra  when  a  patient 
needs  more  than  the  normal  post- 
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operative  services  when  recovering  from 
surgery. 

Response:  We  agree  that  not  all 
patients  require  the  same  amoimt  of 
post-operative  care.  While  some  do 
require  more  than  the  usual  amount  of 
care,  others  require  less  than  the  usual 
amount,  and  the  amount  of  post- 
operative care  will  thus  average  out 
over  time  and  patient  population.  The 
global  surgery  RVUs  are  for  the  typical 
patient,  and  thus  are  intended  to  cover 
both  easy  and  difficult  cases.  Therefore, 
paying  extra  for  difficult  recoveries 
would  mean  overpaying  for  surgeries  on 
average.  However,  for  very  unusual 
circumstances  we  have  established  an 
"unusual  services"  modifier  that 
physicians  can  use  to  request  special 
carrier  review. 

[Post-Operative  Period] 

Comment:  Commenters  stated  that  not 
all  surgeries  require  the  same  recovery 
time.  The  length  of  the  post-operative 
period  should  vary  by  procedure. 

Response:  We  considered  this 
approach.  After  consulting  with  our 
CMDs  and  the  American  College  of 
Surgeons,  we  decided  that  90  days  is  an 
appropriate  period  for  all  major 
procedures. 

[Re-OperationsJ 

Comment:  Most  conunenters 
supported  our  policy  of  paying  for  re- 
operations because  of  complications 
without  regard  to  "fault"  when  the 
services  cannot  be  handled  at  bedside. 
However,  while  agreeing  that  no 
additional  payment  should  be  made  for 
pre-  and  post-operative  services,  some 
commented  that  the  same  amount  of 
work  is  involved  in  the  re-operation  as 
in  the  original  surgery,  and  that  payment 
should  be  at  100  percent  rather  than  at 
50  percent  of  the  value  of  the  intra- 
operative services. 

Response:  We  believe  that  the  infra- 
operative  work  involved  in  most  re- 
operations will  be  less  than  in  the 
original  surgery.  For  example,  in  the 
case  of  a  bypass  surgery  it  may  be 
necessary  to  re-operate  to  resuture  only 
part  of  a  graft  to  stop  bleeding.  We  will 
continue  to  study  this  issue  but  will 
maintain  our  proposed  position  of 
paying  at  50  percent  of  the  intra- 
operative RVUs  in  the  meantime  or  the 
value  for  the  operative  procedure  if  it 
exists.  This  amount  will  be  more  than 
the  amoimt  paid  under  the  current 
system  when  many  complications  were 
not  billed. 

[Major  Surgery  Complications] 

Comment:  Commenters  believe  that 
the  major  surgery  complications  policy 
to  pay  for  complications  requiring  ret\im 


trips  to  the  operating  room  should  be 
clarified  to  recognize  that  surgeries  are 
also  performed  in  ASCs,  hospital 
outpatient  departments,  and  physician's 
offices. 

Response:  We  agree  that  procedures 
subject  to  our  major  surgical  global 
policy  that  may  require  a  re-operation 
because  of  complications  are  also  done 
in  ASCs  and  hospital  outpatient 
departments.  We  will  pay  for  re- 
operations in  these  settings.  We  do  not 
believe  that  major  surgeries  are  done  in 
physicians'  offices.  Surgeries  in 
physicians'  offices  will  most  likely  be 
subject  to  the  minor  surgical  policy.  We 
stated  in  the  proposed  rule  that  we 
would  not  pay  exfra  for  complications 
that  the  surgeon  could  handle  at 
bedside.  We  see  no  difference  between 
the  bedside  setting  and  the  office 
setting,  and  we  will  not  pay  extra  for 
complications  that  are  freated  in  an 
office  setting. 

[Organ  Transplants] 

Comment:  Commenters  stated  that 
organ  transplants  require  a  number  of 
services  by  a  nimiber  of  specialists. 
These  services  are  unique  to  each  case, 
not  only  in  surgical  services  required  but 
in  post-operative  care.  For  example,  a 
fransplant  surgeon  is  often  involved  in 
managing  the  post-transplant 
immunosuppressive  therapy,  including 
routine  care  as  well  as  rejection 
episodes  and  care  for  other  conditions 
such  as  diabetes  mellitus.  These 
services  should  be  paid  outside  of  the 
global  fee  for  the  transplant. 
Transplants  do  not  fit  neatly  into  a 
global  package  concept. 

Response:  We  believe  the  volume  of 
kidney  transplants  indicates  that  they 
are  relatively  routine  and  provides  us 
with  significant  experience  and  data 
with  which  to  set  a  national  relative 
value.  Unusual  kidney  fransplants  can 
be  designated  with  a  modifier  "22".  We 
agree  that  at  this  time  other  major  organ 
transplants  should  be  individually 
valued  by  the  carrier.  We  intend  for 
1993,  however,  to  establish  RVUs  for 
major  organ  transplants  and  to  seek 
conunent  on  determining  appropriate 
RVUs.  Immunosuppressive  therapy  will 
not  be  included  in  the  global  fee,  but 
will  instead  be  paid  separately.  Work 
RVUs  have  been  adjusted  to  refiect  this 
decision. 

[Epilepsy  Treatment] 

Comment-  Neurosurgeons  specializing 
in  treating  epilepsy,  called 
epileptologists,  commented  that  new 
surgical  treatments  for  epilepsy  do  not 
lend  themselves  to  the  global  fee  policy. 
The  patient  is  admitted  to  the  hospital 
and  elecfrodes  are  inserted  into  the 


brain  (CPT  code  61533).  The  patient 
stays  in  the  hospital  for  about  2  weeks 
during  which  time  tests  are  performed  to 
determine  the  portion  of  the  brain 
causing  the  seizures.  The  electrodes  are 
then  removed  (CPT  code  61535).  The 
patient  is  discharged,  re-admitted  in  a 
few  weeks,  and  the  epileptic  areas  of 
the  brain  are  removed  (CPT  codes  61510, 
61534,  61536,  61539.  61541.  61543).  The 
commenters  are  concerned  that  since  all 
the  surgeries  are  done  within  90  days  of 
the  electrode  insertion  that  the  surgeries 
will  not  be  recognized  and  paid  as 
separate  procedures. 

Response:  These  are  clearly  distinct 
procedures  and  are  not  re-operations  or 
part  of  the  global  fee  for  the  preceding 
procedure.  Each  one  will  be  paid 
separately,  and  a  new  90-day  post- 
operative period  will  begin  with  the 
most  recent  procedure. 

[Global  Fee  Policy  Interferes  With 
Practice  of  Medicine] 

Comment:  Some  commenters  stated 
that  section  1801  of  the  Act  prohibits 
interference  in  the  practice  of  medicine 
and  that  therefore,  we  are  violating  the 
law  by  specifying  the  services  and 
number  of  visits  included  in  a  surgical 
global  fee  period. 

Response:  We  do  not  agree  that  the 
creation  of  global  fees  for  surgical 
procedures  interferes  in  the  practice  of 
medicine  and  is,  therefore,  a  violation  of 
section  1801  of  the  Act.  We  are  required 
by  section  1848(c)(4)  of  the  Act  to  define 
services  for  fee  schedule  payment 
purposes,  and  specifically,  to  define 
nationally  uniform  definitions  of  all 
services  including  global  surgery  for 
purposes  of  fee  schedule  payment.  The 
global  fee  definition  does  not  in  any 
way  restrict  the  nature  of  the  services 
furnished  or  the  number  of  visits  the 
physician  furnishes  to  the  beneficiary  as 
part  of  the  global  package.  Rather,  the 
global  fee  compensates  for  the 
physician's  services  typically  associated 
with  the  surgery  and  is  based  upon  the 
typical  amount  of  work  included  in  the 
global  period.  ' 

b.  Minor  surgery  and  nonincisional 
procedures.  In  addition  to  the  major 
global  surgeries  in  the  Surgery  section  of 
the  CPT,  there  are  a  number  of  minor 
surgeries  designated  by  a  "star" 
following  the  procedure  code  number. 
These  relatively  minor  surgical  services 
are  not  traditionally  paid  using  a  global 
surgery  policy. 

In  addition  to  major  and  minor 
surgeries,  the  surgery  section  of  the  CPT 
also  includes  the  "scopies."  These  are 
diagnostic  and  therapeutic  procedures 
that  are  frequently  performed  by 
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nonsurgeons  and  may  or  may  not 
involve  actual  surgery. 

We  proi>osed  for  minor  surgeries  and 
"scopies"  that  no  visit  generally  be 
allowed  in  addition  to  the  surgical 
procedure  or  scopy  unless  a 
documented,  separately  identifiable 
service  is  furnished  and  that  post- 
operative services  related  to  recovery 
6x)m  the  procedure  be  included  for  a 
period  of  30  days.  Services  furnished 
during  this  30-day  period  for  treatment 
of  the  underlying  condition  would  be 
paid  for  separately.  The  preamble  to  the 
proposed  rule  stated  that  the  minor 
surgeries  and  "scopies"  that  would  be 
included  in  this  policy  would  be 
identified  in  carrier  instructions. 

[Documentation  for  a  Visit  and  Minor 
Procedure] 

Comment:  Commenters  noted  that  the 
proposed  rule  would  allow  payment  for 
a  visit  and  a  minor  surgical  or 
endoscopic  procedure  on  the  same  day 
only  if  documented  separate  and 
distinct  services  in  addition  to  the 
surgery  or  endoscopy  are  furnished. 
While  many  commenters  agree  with  the 
policy,  they  objected  to  having  to  submit 
additional  documentation  each  time 
they  bill  a  visit  on  the  same  day  as  a 
minor  surgery  or  endoscopy  as  merely 
another  increase  in  the  "hassle"  factor. 
Commenters  specifically  cited  minor 
surgeries  such  as  arthrocentesis  and 
chemotherapy  services  including 
thoracentesis  and  lumbar  pimcture, 
which  are  commonly  done  during  an 
extensive  visit  and  which  are 
inconsistently  handled  by  carriers. 
Sometimes  both  are  paid,  sometimes  the 
surgery  is  denied,  sometimes  the  visit  is 
denied. 

Response:  We  do  not  intend  for  this 
policy  to  be  used  to  hassle  physicians. 
Extensive  documentation  will  not  be 
required  with  the  initial  claim.  To 
facilitate  billing  and  claims  processing 
for  visits  furnished  the  same  day  as  a 
minor  surgical  or  endoscopic  procedure, 
the  CPT  established  a  new  modifier  (25) 
to  be  used  on  these  bills.  We  intend  to 
enforce  this  policy  on  a  postpayment 
basis  by  profiling  physician  billing 
practices  and  contacting  those 
physicians  who  bill  excessive  visits  on 
the  same  day  as  a  minor  surgery  or 
endoscopy.  These  physicians  will  then 
be  required  to  justify  their  billings.  We 
believe  one  major  advantage  to 
physicians  of  implementation  of  the  fee 
schedule  will  be  more  uniform  handling 
of  claims  by  carriers  as  a  result  of 
national  standardization. 

[Endoscopic  Procedures] 

Comment:  Commenters  indicated  that 
endoscopic  procedures  do  not  have  a 


follow-up  period  and  should  not  be 
considered  global  surgery.  There  is  no 
suture  removal,  or  change  in  dressing  or 
other  post-operative  services  normally 
associated  with  a  global  surgical  period. 
Any  additional  services  by  the 
physician  performing  the  scopy  will  be 
for  treatment  of  the  underlying  condition 
or  some  completely  separate  condition 
or  for  a  follow-up  scopy. 

Response:  We  received  many 
comments  on  this  issue.  Upon  further 
analysis  we  agree,  and  there  will  be  no 
follow-up  period  for  endoscopies 
performed  through  an  existing  body 
orifice.  Endoscopic  surgical  procedures 
requiring  an  incision  for  insertion  of  the 
scope  will  be  covered  under  either  the 
major  or  minor  surgical  policy, 
depending  on  the  procedure. 

[Minor  Surgical  Procedures] 

Comment:  Some  commenters  noted 
that  Harvard  did  not  include  any  pre- 
and  post-operative  services  in  the  work 
values  for  minor  surgical  or  "starred" 
procedures.  They  stated  that  these 
procedures,  for  example  minor 
dermatological  surgeries,  should  not 
have  a  30-day  follow-up  global  period. 
Payment  for  follow-up  services  should 
be  made  separately. 

Response:  The  values  in  the  proposed 
rule  did  not  contain  any  pre-  and  post- 
operative services  for  minor  surgeries. 
We  have  revised  our  position  in  this 
final  rule  to  allow  post-operative  periods 
of  0  or  10  days  for  minor  surgical 
procedures.  The  list  at  Addendum  B  of 
this  final  rule  indicates  which  periods 
apply  to  which  procedures.  We  have 
revalued  these  services  to  reflect  the 
appropriate  revision,  and  the  work 
values  in  this  rule  reflect  these 
revisions. 

2.  Geographic  Payment  Localities 

Under  the  present  customary  and 
prevailing  reasonable  charge  system  of 
payment  for  physicians'  services,  a 
Medicare  locality  is  the  geographic  area 
that  the  carrier  uses  to  determine  the 
prevailing  charges  for  services.  There 
are  presently  240  Medicare  localities, 
which  were  developed  by  carriers, 
based  on  their  knowledge  of  local 
medical  practice  and  economic 
conditions. 

Section  1848(j)(2)  of  the  Act  defines 
fee  schedule  areas  as  Medicare  payment 
localities.  However,  recognizing  the  lack 
of  consistency  among  current  localities 
and  the  fact  that  significant 
demographic  and  economic  changes 
may  have  occurred  since  the  existing 
localities  were  established,  we  are 
reviewing  recommendations  on  the 
possible  reconfiguration  of  existing 
localities.  A  study  was  conducted  for  us 


by  the  Ul.  Also,  Congress  required  in 
section  6102(d)(6)  of  Public  Law  101-239 
that  the  PPRC  conduct  a  study  to 
determine  the  feasibility  of  using  some 
other  configuration,  such  as  States  or 
MSAs,  for  payment  areas  under  the  fee 
schedule.  Both  the  PPRC  and  the  UI 
recommended  that  current  carrier 
localities  he  replaced  with  alternative 
payment  areas. 

We  are  still  examining  these  studies. 
We  announced  in  the  proposed  rule  that 
the  only  locality  changes  we  were 
prepared  to  make  at  this  time  were 
changes  to  a  Statewide  locality  in  States 
where  overwhelming  support  existed 
among  both  rural  and  urban  physicians 
for  the  change.  Because  we  have  already 
received  a  demonstration  of  support 
from  physicians  in  Nebraska  and 
Oklahoma,  we  proposed  that  those 
States  be  converted  to  Statewide 
localities  on  January  1, 1992,  under  the 
authority  of  sections  184d(j)(2)  and 
1842(b)(3)  of  the  Act. 

GPCIs  have  been  developed  and 
proposed  for  all  existing  payment 
localities.  Since  a  relative  value  would 
be  computed  for  every  physician  service 
and  a  GPCI  would  be  available  for  every 
locality,  a  fee  schedule  amount  would 
be  computed  for  every  service  for  every 
locahty.  In  the  proposed  rule  we  stated 
that  once  the  initial  fee  schedule 
payment  areas  and  their  respective 
GPCIs  are  estabhshed,  carriers  would 
not  be  allowed  to  modify  them. 

[Consistency  of  Localities] 

Comment:  Many  commenters  noted 
that  the  existing  Medicare  localities  are 
not  established  on  a  consistent  basis. 
Conditions  have  changed  since  they 
were  established  in  1965.  Areas  that 
were  rural  then  are  urban  now,  but  are 
still  classified  as  rural  under  Medicare. 
Commenters  stated  that  their  area 
should  be  included  with  the  neighboring 
urban  locality,  which  has  higher 
payment  levels.  The  commenters 
suggested  that  we  set  localities  on  a 
more  rational  basis,  such  as  the  PPRC 
recommendation. 

Response:  We  agree  that  conditions 
have  changed  since  Medicare  payment 
localities  were  established.  However, 
except  for  considering  requests  for 
combining  existing  localities  within  a 
State  into  a  single  Statewide  locality  as 
mentioned  in  the  proposed  rule  (56  FR 
25833).  we  are  not  contemplating  any 
locality  changes  at  this  time.  Other 
locality  configurations  would  present 
considerable  operational  problems  in 
computing  transition  payment  amounts 
and  GPCIs.  We  are,  however,  examining 
the  whole  question  of  Medicare 
localities,  including  the  PPRC's 
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recommendations,  as  well  as  the  several 
options  analyzed  by  the  UL  We  are 
supporting  further  research  on  these 
issues. 

[States  as  Single  Payment  Areas] 

Comment:  Some  State  medical 
societies  and  individual  physicians 
commented  that  their  State  should  be  a 
single  payment  area. 

Response:  We  stated  in  the  proposed 
rule  that  we  would  consider  converting 
to  a  single.  Statewide  locality  in  States 
if  there  is  overwhelming  support  among 
both  urban  and  rural  physicians  for  the 
change.  We  received  evidence  of 
overwhelming  support  from  both 
"winning"  and  "losing"  physicians  in 
Minnesota,  and  will  therefore  make  the 
change  to  a  single  locality  on  January  1. 
1992.  We  did  not  receive  convincing 
evidence  of  support  in  the  other  States, 
where  the  "losing"  physicians  in  urban 
areas  opposed  the  change. 

[MSAs  as  Single  Payment  Areas] 

Comment:  Physicians  in  fee  schedule 
payment  areas  in  some  MSAs  that  cross 
State  lines — for  example.  Cincinnati, 
Ohio-Kentucky-Indiana  MSA,  and 
Davenport,  Iowa-Rock  Island-Moline 
Illinois  MSA— commented  that  the  MSA 
should  be  one  fee  schedule  payment 
area. 

Response:  Again,  we  are  presently 
only  considering  requests  for  combining 
existing  localities  within  a  State  into  a 
single  Statewide  locality.  We  are  not  at 
this  time  prepared  to  combine  parts  of 
existing  localities  to  create  new 
localities  that  cross  State  borders. 
Payment  areas  utilizing  some  MSA 
configurations  are  among  the 
alternatives  discussed  by  the  PPRC  and 
the  UI  that  we  are  evaluating  for 
possible  future  changes. 

[Locality  Changes  in  Response  to 
Physician  Request] 

Comment:  A  commenter  applauded 
our  position  of  making  locality  changes 
if  overwhelming  support  exists  among 
affected  physicians  for  the  change.  The 
commenter  suggested  that  our  ability  to 
be  responsive  to  physician  requests  for 
these  changes  after  this  final  rule  is 
published  be  guaranteed  by  including 
language  to  this  effect  in  the  regulations 
so  that  future  changes  can  be  made  if 
needed. 

Response:  We  have  revised  S  415.4(c) 
^0  indicate  that  we  can  make  further 
locality  changes  after  the  fee  schedule 
becomes  effective  (January  1. 1992). 
Because  of  the  transition,  however,  we 
would  be  unlikely  to  consider  any 
locality  changes  before  1996.  except 
changes  involving  consolidation  of 
Statewide  locaUtieB. 


H.  Adjustments  to  Fee  Schedule 
Payments 

1.  Site  of  Service  Differential 

We  proposed  to  vary  payment  based 
on  site  of  service  as  follows: 

•  Services  that  are  primarily 
performed  in  office  settings  when 
performed  in  outpatient  departments 
would  be  subject  to  a  payment  limit.  For 
these  procedures,  we  would  reduce  the 
practice  expense  RVU  by  50  percent. 
Payment  would  be  the  lower  of  the 
actual  charge  or  the  reduced  fee 
schedule  amount. 

•  For  a  specified  list  of  facility-based 
procedures  that  are  sometimes 
performed  in  physicians'  offices, 
physicians  would  be  permitted  to  bill 
separately  for  the  cost  of  a  specified  list 
of  expensive  supplies  if  those  supplies 
are  used  to  perform  the  procedure  in  the 
office. 

We  proposed  to  publish  a  national  list 
of  procedures  subject  to  the  site  of 
service  limitation,  which  are  performed 
predominantly  (that  is.  at  least  50 
percent  of  the  time)  in  office  settings.  In 
the  proposed  rule,  we  stated  that  we  are 
also  considering  extending  this  limit  to 
include  procedures  that  are  performed 
less  than  50  percent  of  the  time  in  an 
office  setting  but  that  exceed  an  annual 
aggregate  volume  threshold.  Finally,  the 
limit  would  be  applied  only  to  the 
practice  expense  RVUs  and  not  the 
entire  payment.  'Die  limitation  on  the 
practice  expense  RVUs  would  reflect 
lower  practice  costs  incurred  in  the 
outpatient  department.  We  would 
determine  the  practice  expense  RVUs 
according  to  practice  costs  incurred  in 
the  dominant  site-of-service  and  not  the 
average  of  practice  costs  across  all 
settings.  We  proposed  to  reduce  the 
practice  expense  RVU  by  50  percent 
when  an  office-based  service  is 
performed  in  an  outpatient  department. 

We  would  also  eliminate  the  current 
exception  to  this  limit  for  emergency 
services.  However,  services  of 
physicians  assigned  to  the  emergency 
department  and  who  bill  for  emergency 
department  services  (CPT  codes  99281 
through  99285)  would  not  be  subject  to 
the  outpatient  limit  for  these  services. 

[Direct  Costs  of  Furnishing  a  Service) 

Comment:  Several  conunenters  stated 
that  the  direct  costs  involved  in 
furnishing  a  service  vary  from  service  to 
service.  One  commenter  indicated, 
"while  the  mean  differential  is  61 
percent,  the  differential  ranges  from  8  to 
97  percent."  Until  we  are  prepared  to 
apply  a  service-specific  (or  category  of 
service-specific)  limit  or  revise  the 
current  law  methodology  of  determining 
practice  expenses,  several  commenters 


believe  a  smaller  reduction  should  be 
applied  to  the  practice  expense  RVU. 
Some  commenters  suggested  a  40 
percent  reduction  in  the  practice 
expense  RVU.  Other  conunenters  noted 
PPRC's  research  and  believe  that  the  50 
percent  reduction  in  the  practice 
expense  RVU  is  arbitrary  and 
inequitable.  Some  commenters 
suggested  that  the  outpatient  limit  will 
be  too  large  in  many  instances  and  will 
create  inappropriate  financial  incentives 
to  furnish  a  service  in  an  office  when 
there  are  valid  clinical  reasons  for 
furnishing  the  service  in  a  hospital. 
Other  commenters  stated  that  the 
outpatient  limit  under  the  proposed  rule 
would  be  greater  than  under  ^e  current 
payment  system  for'services  when 
practice  expense  represents  a  large 
portion  of  the  total  RVU.  Other 
commenters  stated  that  the  fee  schedule 
should  be  incentive  neutral  to  allow  for 
the  most  efficient  use  of  resources. 

Response:  We  are  rejecting  these 
comments  for  several  reasons.  While  we 
do  not  disagree  that  direct  costs  may 
vary  by  procedure,  we  do  not  have 
detailed  cost  data  for  specific  services 
subject  to  the  outpatient  limit.  The  data 
presented  were  based  only  on  practice 
costs  in  a  few  multi-specialty  clinics  for 
a  limited  number  of  procedures.  In 
addition,  the  50  percent  reduction  we 
proposed  is  not  grossly  out  of  line  with 
the  61  percent  average  found  by  PPRC. 
The  50  percent  reduction  we  proposed  is 
based  on  an  analysis  of  data  from  the 
AMA's  Socioeconomic  Monitoring 
Survey.  We  are  currently  unable  to  use 
the  data  to  apply  a  service-specific 
reduction.  These  data  suggest  that  direct 
practice  expenses  average  50  percent  of 
total  practice  expenses  (excluding 
malpractice). 

Additionally,  the  reduction  in 
payment  for  the  site  of  service 
differential  will  average  about  21 
percent  (practice  expenses  constitute 
about  41  percent  of  the  total  payment 
and  this  will  be  reduced  by  50  percent). 
This  will  compare  to  a  40  percent 
reduction  under  current  Medicare 
policy.  We  do  not  have  evidence  that 
the  current  outpatient  limit  has  had 
adverse  effects  on  access  to  services  or 
quality  of  care.  As  the  percentage  limit 
under  the  fee  schedule  will  be  less  than 
the  current  percentage  limit,  we  do  not 
believe  the  fee  schedule  policy  will  have 
any  adverse  effects  either. 

We  agree  that  payment  under  the  fee 
schedule  should  be  incentive  neutral. 
That  is,  we  believe  the  physician  should 
select  a  place  of  service  for  valid 
clinical  reasons — not  for  payment 
considerations.  By  not  applying  a 
reduction  in  payment,  we  would,  in 
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effect,  be  providing  a  physician  with 
incentives  to  use  the  outpatient 
department  when  payment  would  be  the 
same  but  direct  practice  costs  would  be 
less. 

The  outpatient  limit  under  the  fee 
schedule  will  not  be  greater  than  under 
the  current  policy  for  any  service.  Under 
current  policy,  the  total  payment  is 
reduced  by  40  percent.  For  the  total 
reduction  to  be  greater  than  40  percent, 
the  practice  expense  RVU  would  have 
to  represent  more  than  80  percent  of  the 
total  RVU.  There  are  no  professional 
physician  services  for  which  the 
practice  expense  RVU  represents  more 
than  80  percent  of  the  total  RVU. 

We  disagree  that  the  outpatient  limit 
will  penalize  a  physician  who  has  vahd 
clinical  reasons  for  performing  a 
procedure  in  the  outpatient  department. 
Rather,  we  believe  the  outpatient  limit 
will  appropriately  reflect  that  the 
physician  incurs  fewer  costs  when 
furnishing  a  service  in  the  non-office 
setting. 

[Site-of-Service  Differential] 

Comment:  A  commenter  suggested 
that  a  site-of-service  differential  should 
be  apphed  by  increasing  payment  for 
services  furnished  in  the  office  and 
decreasing  payment  for  services 
furnished  in  other  settings. 

Response:  For  services  that  are 
routinely  furnished  in  the  office,  the 
practice  expense  and  malpractice  RVUs 
reflect  charge  data  that  are  largely  from 
the  office  setting.  Consequently,  we 
believe  the  practice  expense  and 
malpractice  RVUs  for  office-based 
services  reflect  our  best  estimate  of  the 
resources  used  to  furnish  a  service  in 
the  office.  If  the  service  is  furnished  in 
the  outpatient  department,  we  believe 
that  fewer  physician  resources  will  be 
used  to  furnish  the  service  and  the 
practice  expense  RVU  will  be  reduced. 

If  our  understanding  of  the  comment 
is  correct,  the  intent  of  the  comment  is 
to  base  the  practice  expense  RVUs  on 
the  office  or  facility  site  only — 
whichever  predominates  and  increase 
the  RVUS  for  practice  expense  and 
malpractice  for  services  that  are 
commonly  furnished  in  a  hospital.  ASC. 
or  other  facility  if  these  services  are  . 
performed  in  an  office  setting  and 
decrease  the  practice  expense  RVUs  if 
office-based  procedures  are  performed 
in  facilities.  On  the  surface,  we  believe 
this  idea  is  an  interesting  concept  for 
two  reasons:  (1)  It  recognizes  higher 
practice  costs  for  services  performed  in 
an  office  setting,  and  (2)  this  differential 
could  encourage  the  movement  of 
services  out  of  a  facility  setting  into  the 
lower  cost  office  settings.  We  are 
concerned,  however,  that  this  would 


need  to  be  done  selectively  so  as  to 
avoid  encouraging  the  movement  of 
services  to  office  settings  that  might  not 
be  appropriately  performed  outside  of  a 
facility,  thus  raising  questions  of  safety 
and  quality  of  care.  We  are  concerned 
primarily  about  surgical  procedures  for 
which  questions  of  quality  would  be 
most  profound.  For  most  diagnostic 
services,  we  do  pay  an  additional 
technical  component  for  services  in 
physicians'  offices.  Except  for 
procedures  for  which  we  will  pay  extra 
for  supplies,  we  cannot  now  identify 
procedures  for  which  higher  practice 
costs  should  be  recognized  in  office 
settings  that  do  not  present  this  quahty 
of  care  issue.  Nevertheless,  we  believe 
the  method  of  allocating  practice 
expense  allowances  requires  continuing 
study  and  analysis,  and  we  will 
continue  to  explore  and  welcome  public 
comments  on  this  issue. 

[Savings  for  Reductions  in  Payment] 

Comment:  A  commenter  suggested 
that  the  proposed  rule  is  silent  on 
whether  the  savings  from  reductions  in 
payments  for  the  site  of  service 
differential  are  used  to  increase  the 
practice  expense  component  for  office- 
based  services  or  they  are  added  to  the 
physician  work  component  for  all 
services. 

Response:  We  did  neither.  There  were 
no  "savings"  from  establishing  a  site  of 
service  differential  because  all  the 
relative  values  were  taken  into  account 
in  computing  the  overall  CF.  We  have 
not  completed  a  detailed  impact 
analysis  of  this  issue,  but  this  payment 
reduction  policy  may  represent  a  cost 
rather  than  a  savings  because, 
compared  to  current  policy,  the 
magnitude  of  the  payment  reduction  is 
less.  However,  because  the  current 
policy  is  implemented  at  the  carriers' 
discretion,  and  the  fee  schedule  policy 
will  be  implemented  imiformly 
nationwide,  the  policy  may  generate 
savings  by  applying  it  to  more  services. 
Relative  to  not  applying  a  differential  at 
all,  this  policy  generates  savings  that  we 
used  to  increase  the  overall  CF. 

[Outpatient  Limit  on  Emergency 
Services] 

Comment:  Some  conmienters  stated 
that  the  outpatient  limit  should  not  be 
applied  to  emergency  services. 
According  to  these  commenters.  the 
current  outpatient  limit  excludes 
emergency  services  so  the  exception 
should  be  maintained  under  the  fee 
schedule.  Other  commenters  supported 
an  exemption  for  emergency  department 
visits  (CPT  codes  90281  through  99285) 
but  noted  that  there  is  no  reference 
exempting  these  services  in  §  405.502. 


They  urged  us  to  make  specific 
reference  to  an  exception  for  emergency 
department  visits  in  the  regulation. 
Other  commenters  urged  us  to  maintain 
the  exception  when  emergency  room 
services  are  furnished  in  conjunction 
with  an  emergency  department  visit 
service.  According  to  these  commenters, 
the  practice  expense  RVUs  would 
already  reflect  practice  expenses  for 
emergency  medicine  physicians. 

Response:  Under  the  outpatient  limit, 
there  is  currently  an  exclusion  for 
services  considered  to  be  true 
"emergencies."  We  do  not  believe 
maintaining  the  emergency  exception  is 
appropriate  under  the  fee  schedule  since 
the  intent  is  to  base  payment  on  average 
resources.  The  reduced  physician 
practice  expense  for  a  service  performed 
in  a  hospital  outpatient  department  will 
apply  whether  or  not  a  service  is  an 
emergency.  Moreover,  emergency 
department  visit  services  (CPT  codes 
99281  through  99285]  are.  by  definition, 
excluded  from  the  site  of  service 
differential. 

The  outpatient  limit  will  only  apply  to 
services  that  are  on  our  list  of  office- 
based  procedures.  As  we  stated  above, 
emergency  department  visits,  by 
definition,  are  excluded  from  the  limit. 
Consequently,  emergency  department 
visits  will  not  be  on  our  List  and  will  not 
be  subject  to  a  limit.  Specific  reference 
in  the  regulations  is  not  required. 

With  regard  to  allowing  an  exception 
if  office-based  services  are  performed  in 
conjunction  with  an  emergency 
department  visit,  we  do  not  believe  an 
exception  would  be  appropriate.  The 
practice  expense  RVUs  for  office-based 
services  will  reflect  practice  expenses  in 
the  office  only.  The  limit  will  be 
necessary  to  appropriately  reflect 
reduced  practice  expenses  when  the 
service  is  furnished  in  the  outpatient 
department  regardless  of  whether  the 
service  is  performed  in  conjunction  with 
an  emergency  department  visit. 

[Outpatient  Limits  and  Office-Based 
Procedures] 

Comment:  Some  commenters  objected 
to  the  outpatient  limit  as  an  unfair 
burden  on  practitioners  who  typically 
perform  office-based  procedures  in  an 
outpatient  setting.  According  to  these 
commenters,  the  outpatient  limit  does 
not  take  into  account  the  wide  variation 
in  practice  situations  (that  is.  a 
physician  may  not  have  access  to 
emergency  support  making  the  service 
unsafe  to  perform  in  the  office). 
Additionally,  in  some  areas  the 
outpatient  limit  may  penalize  a 
physician  when  he  does  not  have  the 
capacity  to  perform  the  procedure  in  an 
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office.  These  commenters  prefer  that  we 
develop  RVUs  based  on  office  or  non- 
office  practice  costs. 

Response:  We  do  not  believe  the 
outpatient  limit  is  unfair  to  physicians 
who  typically  furnish  office-based 
procedures  in  an  outpatient  setting.  Nor 
do  we  believe  that  the  outpatient  limit 
penalizes  physicians  who  do  not  have 
the  capacity  to  perform  a  procedure  in 
the  office.  As  the  practice  expense  RVU 
is  based  on  charges  in  the  office  setting, 
the  reduction  merely  reflects  that 
physicians  furnishing  services  in  the 
outpatient  department  use  fewer 
resources  to  furnish  a  service. 

[Standardization  of  Outpatient  Limits] 

Comment  Some  conunenters 
expressed  support  for  our  efforts  to 
standardize  our  policy  regarding  the 
outpatient  limit.  These  commenters 
believe  the  outpatient  limit  under  the 
current  payment  system  is  inconsistent 
between  carrier  areas.  Additionally, 
these  commenters  believe  we  should 
stress  that  carriers  only  apply  these 
limits  when  an  office-based  procedure  is 
performed  in  a  hospital  outpatient 
department.  The  policy  should  not  be 
applied  when  office-based  services  are 
performed  in  ASCs  or  procedures  on  the 
ASC-list  are  performed  in  hospital 
outpatient  departments. 

Response:  We  agree  that  the 
outpatient  limit  is  inconsistently  applied 
at  the  present  time.  Under  the  fee 
schedule,  we  are  establishing  a  listing  of 
procedures  subject  to  the  site  of  service 
limit.  Also,  at  this  time  we  will  not  apply 
the  limit  if  office-based  procedures  are 
performed  in  ASCs. 

[List  of  Services  Subject  to  the 
Outpatient  Limit] 

Comment:  Some  conunenters  stated 
that  a  list  of  services  subject  to  the 
outpatient  limit  was  not  provided.  These 
commenters  believe  we  should  consult 
with  specialty  societies  and  publish  a 
proposed  list  for  examination  and 
conmient.  Additionally,  other 
commenters  would  like  us  to  publish  a 
statement  of  the  impact  of  applying  the 
limit  to  the  proposed  list  of  services. 

Response:  We  have  provided  the  list 
of  services  subject  to  the  outpatient  limit 
in  Addendum  F, 

[Volume  Threshold  Criterion] 

Comment:  Some  commenters 
expressed  concerns  about  our  applying 
the  limit  to  services  that  are  not 
furnished  50  percent  or  more  of  the  time 
in  the  office  but  meet  a  minimum  volume 
threshold.  According  to  these 
commenters,  the  volume  threshold 
criterion  would  subject  consultations  to 
the  limit  when  these  services  have 


legitimate  practice  expenses  in  both  the 
office  and  hospital  setting.  Additionally, 
some  commenters  are  concerned  that 
the  volume  threshold  criterion  could 
give  us  broad  authority  to  expand 
procedures  subject  to  the  limit.  These 
commenters  urged  us  not  to  consider  a 
minimum  volume  threshold  criterion  for 
determining  our  list  of  procedures. 

Response:  At  this  present  time,  we  are 
not  expanding  the  Ust  of  office-based 
procedures  to  include  services  that  meet 
a  minimum  volume  threshold. 

[Technical  Components  for 
Gastrointestinal  Endoscopy] 

Comment-  Some  conunenters 
expressed  support  for  recognizing  a 
technical  component  for  gastrointestinal 
endoscopy.  These  commenters  believe 
that  there  are  significant  additional 
costs  for  ancillary  personnel,  equipment, 
and  drugs  associated  with  office 
endoscopies  that  should  be  recognized 
in  the  payment  system. 

Response:  We  do  not  currently  pay  a 
separate  technical  component  for 
endoscopic  procedures.  Generally,  a 
technical  component  is  recognized  only 
for  services  that  involve  a  diagnostic 
procedure  that  is  separable  from  the 
physician's  service.  That  is,  a  technician 
can  perform  the  diagnostic  procedure, 
and  the  results  are  interpreted  by  the 
physician.  In  the  case  of  endoscopic 
procedures,  the  physician's  service  is 
not  separable  from  the  "diagnostic" 
procedure.  For  endoscopic  procedures 
that  are  performed  primarily  in  office 
settings,  practice  expense  is  based 
solely  on  the  allowed  charges  in  office 
settings.  Thus,  to  some  degree,  we  do 
recognize  the  higher  practice  expenses 
associated  with  office-based  procedures 
to  the  extent  that  higher  costs  are 
reflected  in  charge  patterns.  Other 
endoscopic  procedures  are  judged  safe 
to  be  performed  only  in  an  ASC  or 
hospital.  For  these  procedures,  we  do 
not  think  a  technical  component  cost 
should  be  recognized.  Nevertheless,  we 
believe,  as  we  have  indicated  earlier 
that  the  whole  issue  of  practice 
expenses  requires  considerable  further 
consideration  and  analysis. 

[Directions  for  Carriers  for  Outpatient 
Service  Payment] 

Comment  Some  conunenters  are 
concerned  that  the  proposed  regulations 
do  not  include  directions  for  the  carriers 
on  determining  payments  for  outpatient 
services. 

Response:  We  have  added  a  new 
§  415.32  regarding  determining  payments 
for  certain  physician  services  furnished 
in  outpatient  hospital  settings.  Specific 
directions  for  the  carriers  will  be 


included  in  the  Medicare  Carriers 
Manual. 

[Procedures  Subject  to  the  Outpatient 
Limit] 

Comment  Some  conunenters 
expressed  concern  about  the  arbitrary 
natiu«  of  our  criteria  for  selecting 
procedures  subject  to  the  outpatient 
limit.  According  to  these  commenters, 
there  will  be  many  communities  where 
the  procedures  subject  to  the  limit  are 
not  furnished  in  the  office  50  percent  or 
more  the  time. 

Response:  Physician  payment  reform 
is  intended  to  establish  consistent 
policies  as  well  as  payment  equity. 
Under  the  fee  schedule,  we  are 
attempting  to  establish  national  policies 
that  will  be  implemented  uniformly.  As 
the  practice  expense  RVU  is  based  on 
the  national  average  allowed  charge,  we 
believe  it  is  appropriate  to  select  the 
procedures  subject  to  the  outpatient 
limit  based  on  national  data  regardless 
of  local  practice, 

[Application  of  Outpatient  Limit  in 
Certain  Situations] 

Comment  Some  commenters  raised 
questions  about  whether  the  outpatient 
limit  would  be  applied  in  certain 
situations.  For  instance,  a  group  practice 
may  own  an  immediate  care  center 
physically  located  in  a  hospital  or 
several  satellite  clinics.  These 
commenters  were  concerned  that  the 
outpatient  limit  might  apply  when  the 
service  is  furnished  in  these  facilities. 
The  commenters  requested  clarification 
regarding  whether  the  outpatient  limit 
would  apply  in  these  situations. 

Response:  We  would  need  further 
information  to  give  a  definitive  answer. 
Generally,  office-based  services 
performed  in  an  outpatient  hospital 
setting  will  be  subject  to  the  limit  except 
in  limited  circumstances  such  as  when 
an  independent  practice  was  merely 
leasing  space  in  an  outpatient  hospital 
setting  but  not  utilizing  hospital  staff  or 
other  resources. 

[Increase  in  Overall  Health  Spending] 

Comment  Some  commenters  stated 
that  overall  health  spending  could 
increase  under  our  proposed  policy 
because  physicians  would  purchase 
expensive  equipment  that  is  already 
provided  by  hospitals. 

Response:  We  believe  the  payment 
differential  is  incentive  neutral  with 
regard  to  selecting  a  practice  site.  That 
is,  we  do  not  believe  the  outpatient  limit 
will  induce  physicians  to  purchase 
additional  equipment  to  enable  them  to 
furnish  services  in  the  office. 
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[Practice  Expense  Variation] 

Comment-  Some  commenters  believe 
that  most  practice  expenses  do  not  vary 
depending  upon  the  site  where  a  service 
is  performed.  According  to  these 
commenters,  the  outpatient  limit  would 
create  a  disincentive  to  provide  high- 
risk  patients  with  care  in  the  most 
appropriate  setting. 

Response:  Again,  we  believe  practice 
costs  for  services  do  vary  by  site  of 
service,  and  the  outpatient  limit  wiH  be 
estabUshed  to  make  physicians  neutral 
in  selecting  a  practice  site. 
Consequently,  we  do  not  believe  the 
outpatient  limit  will  create  a 
disincentive  to  treat  high  risk  patients  in 
the  most  appropriate  site. 

[Limitations  in  Observation  Units] 

Comment-  Some  commenters  are 
concerned  that  the  limit  will  be  applied 
by  carriers  to  services  furnished  in  an 
observation  unit  of  a  hospital.  These 
commenters  urged  us  to  recognize 
observation  unit  charges  as  comparable 
to  other  hospital  visit  or  consultation 
services  that  will  not  be  subject  to  the 
outpatient  limit. 

Response:  We  do  not  consider  these 
to  be  hospital  visit  services  because  the 
patient  is  not  admitted.  Furthermore,  we 
have  no  way  of  distinguishing  between 
these  visits  and  hospital  outpatient 
visits  when  the  outpatient  limit  should 
apply. 

[Elimination  of  the  Outpatient  Limit] 

Comment-  Some  conunenters  believe 
staff  involved  in  direct  patient  care  are 
employed  regardless  of  whether  a 
physician  performs  a  procedure  in  the 
office  or  hospital.  Consequently, 
according  to  these  commenters,  a 
physician  would  still  incur  costs  when 
office  services  are  furnished  in  a 
hospital  setting.  For  this  reason, 
commenters  support  eliminating  the 
outpatient  limit. 

Response:  If  we  are  correct  in  our 
understanding  of  the  comment,  these 
commenters  contend  a  physician's  office 
staff  involved  in  direct  patient  care 
would  be  employed  regardless  of  where 
the  physician  furnishes  a  service. 
Therefore,  the  commenters  believe  the 
physiciEin's  nonphysician  personnel 
expenses  would  not  be  reduced  when  a 
service  is  performed  in  the  non-office 
setting.  We  disagree.  We  believe  that 
the  typical  physician  will  furnish 
services  in  both  office  and  non-office 
settings  and  will  employ  staff  involved 
in  direct  patient  care  only  to  the  extent 
that  they  are  needed  to  assist  with  office 
services. 


[Psychotherapy  and  the  Outpatient 
Limit] 

Comment- Some  commenters  are 
concerned  that  psychotherapy  services 
would  be  subject  to  the  proposed  limit 
because  they  are  routinely  furnished  in 
the  office  but  are  frequently  furnished  in 
the  outpatient  department.  These 
commenters  do  not  believe 
psychotherapy  services  should  be 
subject  to  the  outpatient  limit. 

Response:  Psychotherapy  services 
will  not  be  subject  to  the  outpatient 
limit.  This  is  principally  because  of 
continuing  concerns  about  the  adequacy 
of  BMAD  files  used  to  compute  practice 
expense  levels  for  these  services. 

2.  P^rofessional/Technical  Component 
Services 

a.  Radiology  services.  The  global  RVU 
would  be  the  sum  of  the  professional 
component  and  technical  component 
RVUs.  We  proposed  that  the 
professional  component  RVU  from  the 
existing  radiologist  fee  schedule  be 
divided  into  physician  work,  practice 
expense,  and  malpractice  components 
for  the  purposes  of  rescaling  and 
applying  GAFs. 

Under  the  proposed  policy,  practice 
expenses  for  technical  component 
services  would  be  treated  essentially  as 
practice  costs  are  treated  for  all  other 
physician  services.  That  is,  the  technical 
component  RVUs  under  the  fee  schedule 
would  be  equal  to  the  estimated  average 
allowances  for  each  technical 
component  service  based  on  the 
radiologist  fee  schedule. 

[Cost  of  Compliance  With  Safety 
Regulation] 

Comment-  Some  commenters  stated 
that  nuclear  medicine,  a  subspecialty  of 
radiology,  has  many  fixed  costs 
associated  with  safety  and 
environmental  regulations.  According  to 
these  conmienters,  the  technical 
component  fees  in  the  proposed  rule 
would  not  cover  practice  expenses  for 
nuclear  medicine  procedures.  They 
recommend  that  cost  data  be  regularly 
updated  to  reflect  dramatic  cost 
changes. 

Response:  The  law  requires  the 
Secretary  to  review  and  make 
adjustments  in  the  RVUs  periodically 
and  no  less  often  than  every  5  years.  We 
agree  that  our  practice  cost  data  should 
be  updated  regularly  to  accurately 
reflect  the  cost  of  furnishing  services. 

We  disagree  that  the  technical 
component  fees  will  not  cover  practice 
expenses  for  nuclear  medicine 
procedures.  For  nuclear  medicine 
services,  similar  to  other  radiology 
services,  we  divided  the  technical 


component  RVU  into  practice  expense 
(94.1  percent)  and  malpractice  expense 
(5.9  percent)  based  on  the  average 
practice  expense  percentages  for 
radiologists  who  do  own  equipment. 
(The  work  percentage  is  0  because  the 
technical  component  does  not  involve  a 
professional  physician  service).  We  then 
multiplied  the  practice  expense  and 
malpractice  portion  of  the  technical 
component  RVU  by  the  national  average 
CF  used  in  1991  under  the  radiologist  fee 
schedule.  To  the  extent  that  the 
radiologist  fee  schedule  CFs  were 
reduced  as  a  result  of  legislation,  the 
technical  component  RVUs  under  the 
physician  fee  schedule  reflect  what 
would  have  been  paid  under  the 
radiologist  fee  schedule.  We  beheve 
Congress  intended  to  reduce  radiology 
fee  schedule  CFs  to  reflect  overpricing. 
Consequently,  we  do  not  believe 
payment  for  technical  component 
services  under  the  physician  fee 
schedule  is  insufficient  to  reflect  prior 
adjustment  for  practice  expenses. 

b.  Diagnostic  tests — (1)  General.  Our 
proposed  definition  of  a  "diagnostic 
test"  included  the  following  three 
criteria: 

•  The  service  is  diagnostic  as 
opposed  to  therapeutic  in  nature. 

•  The  physician's  professional  service 
is  separable  from  the  technical 
component  of  the  test.  This  means  that 
the  professional  diagnostic  service  is  not 
so  integrally  related  to  the  performance 
of  the  test  so  as  to  make  separation  a 
practical  impossibility. 

•  Physicians  have  traditionally 
separated  the  professional  and  technical 
components  of  the  service  for  billing 
purposes. 

Under  the  proposed  rule,  the 
professional  component  RVU  would  be 
the  Harvard  physician  work  RVU  plus 
practice  expense  and  malpractice  RVUs 
based  on  current  average  allowed 
charges.  The  relative  value  for  the 
technical  component  would  be  based  on 
the  difference  between  the  average 
allowed  charge  for  the  global  service 
and  the  average  allowed  charge  for  the 
professional  component.  For  services 
that  do  not  have  a  professional 
component  (for  example,  the  various 
audiologic  function  tests,  92551  through 
92589),  the  RVUs  would  be  based  on  the 
average  allowance  for  the  service  itself. 
Finally,  for  diagnostic  services  for  which 
there  is  no  reliable  technical  component 
charge  data  (for  example,  cardiac 
catheterization),  the  RVUs  would  be 
derived  through  alternative  means. 

For  diagnostic  tests  without  a 
professional  component  (for  example, 
audiology  and  allergy  testing),  we 
proposed  to  classify  them  as  a  technical 
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component  only  service  without 
physician  work  (subject  to  the  practice 
expense  and  malpractice  GAFs  only). 

[Technical  Component  RVU  Values  Not 
Provided  in  Proposed  Rule] 

Comment-  Some  commenters 
remarked  that  technical  component 
RVU  values  were  not  provided  for  some 
diagnostic  test  services  in  the  proposed 
rule. 

Response:  We  explained  in  the 
preamble  to  the  proposed  rule  that  there 
were  some  situations  in  which 
computing  technical  component  values 
by  subtracting  professional  allowed 
charges  from  global  allowed  charges 
produced  anomalous  results.  We 
acknowledged  the  difficulty  of  creating 
technical  component  values  for  some 
diagnostic  test  services  and  invited 
comment  on  the  best  method  for 
developing  values.  No  specific  methods 
were  suggested.  Therefore,  we 
developed  an  approach  for  this  final  rule 
in  which  the  technical  component  RVU 
value  will  be  computed  as  the  difference 
between  the  global  value  and  the 
professional  component  value  only  if: 

(1)  There  is  a  substantial  volume  of 
services  in  either  the  global  or 
professional  service;  and 

(2)  There  is  at  least  a  21  percent 
difference  between  the  global  and 
professional  component  average 
allowed  charges. 

If  these  two  criteria  are  not  met,  in 
most  cases  we  will  use  an  alternative 
formula  that  is  based  on  the  actual 
charge  data  for  the  component  with  the 
highest  volume  of  services  (and 
presumably  the  most  reliable  charge 
data),  and  the  assumption  that  the 
technical  component  value  is  21  percent 
of  the  global  value.  As  part  of  the 
outpatient  limit  analysis  (described 
elsewhere  in  this  Summary  of  Analysis 
of  Comments  and  Responses),  we  have 
determined  that  by  reducing  the  practice 
expense  RVUs  of  the  specified  services 
by  50  percent  (to  account  for  practice 
expense  costs  that  a  physician  does  not 
incur  when  using  a  hospital 
department),  we  are  on  average 
reducing  the  global  fee  by 
approximately  21  percent.  If  the  office  or 
global  site  has  the  highest  volume  and, 
therefore,  is  assumed  to  have  the  most 
accurate  charge  data,  then  the 
professional  component  is  assumed  to 
be  equal  to  79  percent  of  the  global 
average  allowed  charge  and  the 
technical  component  is  21  percent  of  the 
global  charge.  If  the  non-office  or 
professional  component  site  has  the 
highest  volume  and,  therefore,  is 
assumed  to  have  the  most  accurate 
charge  data,  then  the  technical 
component  value  is  computed  as  27 


percent  of  the  professional  component 
value  (or  .21/.79  times  the  professional 
component  value). 

[Computing  RVUs  for  Audiology 
Services] 

Comment'  There  is  a  zero  work  value 
in  the  audiology  codes.  These  services 
involve  considerable  work  by  the 
audiologist,  which  commenters  believe 
should  be  recognized  and  paid.  Also, 
commenters  believe  that  the  percentage 
relationship  of  the  components  of  the 
RVUs  should  be  based  on  actual  data 
collected  from  audiologists,  and  not  data 
from  physicians. 

Response:  We  did  not  mean  to  imply 
that  audiology  tests  do  not  involve  work 
by  the  audiologist.  Audiology  tests  are 
covered  under  the  diagnostic  test 
benefit;  therefore  the  services  of  the 
audiologist  will  be  covered  only  as  part 
of  the  test,  and  their  services  will  not  be 
paid  separately  under  the  fee  schedule. 
For  purposes  of  the  fee  schedule, 
audiology  tests  are  considered  to  be  all 
technical  components,  thus  no  work 
RVUs  are  shown.  Although  the  proposed 
rule  only  shows  RVUs  for  practice 
expenses  and  malpractice,  the  work  of 
the  audiologist  is  included  in  these 
RVUs,  since  they  were  based  on  the 
total  charges  for  the  service,  which 
presumably  include  the  work  of  the 
audiologist. 

Audiologists  were  not  surveyed  in 
determining  the  percentage  relationship 
by  specialty  of  the  three  RVU 
components.  Like  all  specialties  for 
which  we  did  not  have  data,  they  were 
given  the  percentage  relationship 
between  components  averaged  across 
all  physician  specialties,  We  welcome 
and  would  review  any  data  concerning 
the  ratio  of  practice  expenses  to 
malpractice  expenses  for  audiology 
services  that  we  might  use  in  future 
years  to  refine  these  components. 

[Diagnostic  Median  Caps  for  Technical 
Components] 

Comment-  We  have  received 
numerous  comments  about  a  specific 
provision  of  Public  Law  101-508  which 
mandated  that  we  calculate  a  payment 
limit  on  the  technical  component  of 
certain  high  volume  diagnostic  tests. 
Commenters  generally  believe  that  we 
did  not  calculate  the  payment  limits 
correctly  for  1991  and  this  affects  the 
RVUs  for  these  services  on  the 
physician  fee  schedule. 

One  code— 83736  (pacemaker 
monitoring-telephone  analysis)— was  of 
overwhelming  interest  to  commenters. 
Several  large  suppliers  of  these  services 
have  done  analyses  of  our  methodology 
for  calculating  Uie  median  cap  and  they 
have  identified,  in  their  judgement. 


flaws  in  our  approach  to  the  calculation. 
In  general,  they  argue  we  have  omitted 
sites  of  services  other  than  hospitals 
and  physicians'  offices  in  calculating  the 
median.  They  say  our  results  have 
produced  aberrant  results,  such  as 
negative,  zero,  and  extremely  low 
technical  components.  In  addition,  they 
have  argued  that  we  should  have 
considered  local  codes  in  our 
calculation  of  the  median  cap  for  code 
93736. 

Response:  Section  4108  of  Public  Law 
101-508  provided  that  payments  for  the 
technical  component  of  certain  high 
volume  diagnostic  services  (other  than 
clinical  diagnostic  laboratory  tests  and 
radiology  services,  including  portable 
x-ray  services),  which  the  Secretary 
must  designate,  must  be  limited  by  the 
national  median  of  charges  for  these 
services.  We  determined  that  19  tests 
fell  into  this  category  and  calculated  the 
limit  along  the  median  as  specified  in 
the  statute. 

There  was  a  limited  lead  time 
provided  between  enactment  and  the 
effective  date  of  January  1, 1991. 
Consequently,  our  ability  to  analyze  the 
data  used  to  calculate  the  median  caps 
was  limited.  The  statute  requires  us  to 
make  our  estimate  of  the  national 
median  using  the  best  data  available. 
We  believe  we  have  met  this 
requirement  within  the  time  frame 
available  to  us.  Since  there  is  a  limited 
amount  of  "technical  only"  billing,  we 
concluded  that  for  almost  all  codes,  the 
technical  allowances  need  to  be  derived 
by  using  the  billings  for  the  global 
service  and  subtracting  the  professional 
component  billings  to  arrive  at  the 
imputed  technical  component  value.  For 
two  codes  (93225  and  93226),  we  used 
data  derived  from  technical  component 
only  billings.  Our  experience  with  the 
BMAO  files  during  the  eariy  woric  on  the 
radiology  fee  schedule  showed  that 
there  was  a  lack  of  uniformity  among 
the  carriers  in  using  the  CPT  modifier  26 
(professional  component  billing)  to 
identify  professional  component  billings. 
Therefore,  if  the  place  of  service  for  the 
test  was  "office,"  and  there  was  no 
professional  component  modifier  (26). 
we  concluded  that  the  billing  was 
global.  If  the  place  of  service  was 
hospital  (inpatient  or  outpatient),  the 
billing  was  professional  component. 
Using  these  criteria,  we  calctilated  a 
technical  component  from  the  1989 
BKfAD  files  by  subtracting  the 
professional  component  average 
allowed  charge  from  the  global  average 
allowed  charge  for  each  carrier  locality. 
We  computed  the  median  of  these 
technical  components,  weighted  by  the 
number  of  services  furnished  and 
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adjusted  it  by  the  applicable  increase 
for  1990. 

We  have  reviewed  the  organizations' 
conclusions  about  our  methodology  and 
we  agree  with  them  that  we  did  exclude 
all  sites  of  service  other  than  "hospital" 
and  "office".  Also,  our  approach  of 
calculating  an  average  allowed  charge 
for  the  technical  component  for  each 
carrier  locality  produced  negative,  zero, 
and  very  low  technical  components. 
Since  we  computed  a  median,  these 
aberrant  values  did  not  have  the  same 
effect  as  if  a  mean  charge  was 
calculated.  We  also  agree  that  we  did 
not  consider  local  codes.  We  checked 
the  BMAD  files  using  information 
provided  by  the  major  suppliers  of  this 
service  and  found  that  local  codes 
largely  in  two  carriers  substantially 
increased  the  number  of  services 
accounted  for  by  the  national  CFT  code. 
We  received  no  comments  about  local 
codes  for  any  other  service  subject  to 
the  median  cap  other  than  93736. 

As  a  result  of  these  comments,  we 
have  recalculated  the  median  caps  by 
making  the  following  adjustments: 

•  All  sites  of  service  were  considered. 
To  describe  the  professional  component 
of  the  service,  we  used  the  CPT  modifier 
as  used  in  the  BMAD  files  plus  any 
services  furnished  where  the  site  of 
service  is  inpatient  hospital  or 
outpatient  hospital.  If  the  claim  had  no 
26  or  technical  component  modifier  and 
the  service  was  performed  in  a  hospital 
setting,  we  considered  it  a  global  billing. 

•  We  calculated  a  median,  weighted 
by  services,  for  the  global  billings  and  a 
separate  weighted  median  for  the 
professional  component  billings.  We 
subtracted  the  two  medians  to  arrive  at 
a  technical  component  median.  We  did 
not  calculate  a  median  for  each  carrier 
locality.  Therefore,  we  had  no  negative 
or  zero  results. 

•  For  the  pacemaker  monitoring  code, 
93736,  we  added  the  local  codes  into  the 
system  and  used  the  revised  data  to 
calculate  the  median  cap  for  the  code. 

We  used  these  recalculated  median 
caps  to  determine  the  technical 
component  relative  value  for  these  19 
services. 

(2)  Electrocardiograms.  Section  4109 
of  Public  Law  101-506  provides  that 
effective  with  services  furnished 
beginning  January  1. 1992.  separate 
payment  can  no  longer  be  made  for  the 
interpretation  of  EKGs  that  are 
performed  or  ordered  to  be  performed  as 
part  of  or  in  conjunction  with  a  visit  or 
consultation.  CPT  codes  93000,  93010, 
93040,  and  93042  are  covered  under  this 
provision.  We  would  establish  relative 
values  for  EKG  interpretations  under 
these  codes  because  of  the  possibility 
that  a  situation  would  be  presented  that 


involves  the  separate  interpretation  of 
an  EKG  not  related  to  a  visit.  We  would 
still  pay  for  the  interpretation  of  very 
specialized  EKGs  under  other  codes  not 
included  within  the  scope  of  the 
statutory  provision. 

We  proposed  to  incorporate 
additional  RVUs  into  selected  visit 
codes  to  reflect  the  resources  used  in 
furnishing  EKG  interpretations. 

[EKG  Interpretation] 

Comment:  Some  commenters  stated 
that  our  interpretation  of  the  Public  Law 
101-508  provision  banning  payment  for 
interpretation  of  an  EKG  ordered  or 
performed  in  conjunction  with  a  visit  or 
consultation  exceeded  Congressional 
intent.  According  to  these  commenters, 
the  Conference  Report  accompanying 
the  law  (H.R.  Rep.  No.  964,  lOlst 
Congress,  2nd  Session  (1990),  pp.  734, 
736,  738.)  clarified  that  Congress 
intended  the  provision  to  only  prohibit 
payment  for  the  interpretation  when  the 
interpreting  physician  is  also  the 
ordering  physician.  These  commenters 
believe  Congress  did  not  intend  for  the 
law  to  prohibit  a  physician  fitim  billing 
for  an  EKG  interpretation  when  he  or 
she  did  not  order  the  test. 

Response:  We  believe  the  statute 
supports  our  interpretation.  The  statute 
prohibits  separate  payment  for  EKG 
interpretations  that  are  "performed  or 
ordered"  as  part  of  or  in  conjunction 
with  a  visit  or  consultation.  We  do  not 
believe  the  legislative  history 
contradicts  this  interpretation. 

(Underpayment  for  EKG  Interpretation] 

Comment:  Some  commenters  stated 
that  our  proposed  policy  of  adding 
RVUs  to  the  visit  and  consultation 
services  to  account  for  EKG 
interpretations  would  be  inequitable. 
According  to  these  commenters,  our 
proposed  policy  would  severely 
underpay  those  that  do  EKG 
interpretations  (that  is,  cardiologists, 
internists)  and  provided  unearned 
payments  for  other  specialties  that 
furnish  visits  but  do  not  interpret  EKGs. 

Response:  As  the  statute  prohibits 
separate  payment,  we  have  very  little 
flexibility  for  recognizing  the  value  of 
EKG  interpretations.  We  believe  our 
only  option  for  recognizing  its  value  is  to 
add  work  relative  values  to  the  visit  and 
consult  services.  While  we  do  not 
disagree  that  adding  the  RVUs  to  the 
visit  and  consultation  services  provides 
payments  to  physicians  performing  visit 
services  without  doing  an  EKG 
interpretation,  we  have  no  other  way  of 
compensating  physicians  who  furnish 
this  service. 

(3)  Technical  component  of  cardiac 
catheterization  services.  Cardiac 


catheterization  services,  in  the  past, 
have  been  performed  almost  exclusively 
in  the  hospital  setting.  With  some 
exceptions,  only  a  professional 
component  billing  has  been  necessary 
for  payment  to  be  made  to  physicians. 
However,  cardiac  catheterization 
procedures  can  be  covered  in  free- 
standing facilities  if.  in  consultation 
with  the  appropriate  PRO,  they  can 
determine  that  the  services  can  be 
performed  appropriately  and  safely  in 
the  facility.  In  the  proposed  rule,  we 
suggested  two  methods  of  establishing 
an  inherently  reasonable  allowance  for 
the  technical  portion  of  the  diagnostic 
catheterization  procedures.  We  found 
that  there  was  a  wide  range  of  payments 
being  made  by  the  carriers  and  that  they 
used  several  variations  on  our  payment 
guidelines  to  develop  the  Medicare 
payment  amount  for  the  technical 
component. 

We  believe  that  the  number  of 
procedures  done  in  free-standing 
cardiac  catheterization  facilities  will 
increase;  therefore,  there  is  a  need  to 
establish  a  technical  component  value 
for  the  service.  We  proposed  to  use  data 
taken  from  outpatient  hospital  bills  to 
calculate  the  estimated  cost  for  cardiac 
catheterization  furnished  in  the  hospital 
outpatient  department  and  to  use  these 
costs  as  the  technical  component  for 
cardiac  catheterization  services.  We 
proposed  to  apply  the  average  cost  to 
charge  ratio  for  the  hospitals  if  these 
services  are  performed  to  arrive  at  a 
national  average  cost  for  cardiac 
catheterization. 

Comment  Commenters  generally 
agreed  that  there  were  widespread 
differences  in  the  way  the  Medicare 
carriers  were  developing  payment  rates 
for  cardiac  catheterization  procedures 
fiunished  in  free-standing  facilities. 
Some  commenters  objected  to  our  use  of 
hospital  outpatient  bill  data  to  calculate 
a  payment  rate  for  cardiac 
catheterization  services.  They  cited 
several  problems,  including  the  lack  of 
recognition  of  patient  volume  in 
calculating  an  average  cost.  The  second 
problem  cited  was  the  wide  disparity  in 
labor  costs  and  other  costs.  One 
conmienter  suggested,  based  on  a 
detailed  analysis  of  costs,  that  if  500 
procedures  were  done  in  a  cardiac 
catheterization  facility,  $2,260  would  be 
the  average  cost  for  each  procedure. 

Response:  The  use  of  hospital 
outpatient  billing  data  is.  we  beheve,  a 
reliable  measure  of  the  costs  of 
furnishing  cardiac  catheterization  . 
procedures.  The  calculation  of  the  costs 
is  not  based  on  a  division  of  total  costs 
by  volume  of  procedures  furnished.  The 
calculation  of  costs  is  based  on  the 
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charges  on  the  outpatient  bills.  The 
hospital  costs  are  accumulated  within 
revenue  centers  and  account  for  all 
outpatient  volume,  including  non- 
Medicare  patients.  The  billed  charges 
for  the  services  are  adjusted  to  costs  by 
applying  the  cost  to  charge  ratio  for  the 
revenue  centers  used  to  accumulate  the 
costs.  In  addition,  by  using  the  GPCl 
applicable  to  the  area  where  the 
hospital  outpatient  department  is 
located,  we  are  able  to  adjust  individual 
provider  cost  data  to  reflect  geographic 
differences  in  costs. 

We  reviewed  hospital  outpatient  bills 
from  about  900  providers  for  the  period 
luly  1. 1990  through  June  30, 1991.  We 
removed  outliers  and  any  bills  when 
there  were  more  than  two  cardiac 
catheterization  procedures  on  the  same 
bill.  This  resulted  in  data  from  about 
22,000  bills.  Using  the  general  and 
specific  revenue  centers  associated  with 
cardiac  catheterization  procedures,  we 
will  pay  for  cardiac  catheterization 
based  on  the  median  of  hospital 
outpatient  costs,  net  of  the  10  percent 
capital  cost  reduction  and  the  5.8 
percent,  other  than  capital  cost 
reduction.  We  grouped  the  16  different 
cardiac  catheterization  codes  into  5 
groupings.  We  calculated  a  cost  for  the 
grouping  using  all  of  the  billing  data  for 
the  codes  within  each  grouping.  The 
following  are  the  groupings  used: 

Group  1—93501 

Group  2—93510:  93511;  93514 

Group  3—93524;  93526;  93527;  93528; 

93529 
Group  4—93546;  93547;  93548;  93549; 

93550 
Group  5—93552;  93553 

The  RVUs  for  the  technical 
component  for  the  codes  in  the  above 
groups  are  shown  in  addendum  B  of  this 
final  rule. 

c.  Physician  pathology  services.  In  the 
absence  of  alternative  data  upon  which 
to  base  a  technical  component  value,  we 
proposed  to  assume  that  the  technical 
component  of  physician  pathology 
services  would  be  equal  to  15  percent  of 
the  1991  adjusted  historical  charge  (as 
assumed  by  Congress  in  section  4104(a] 
of  Public  Law  101-508). 

[Technical  Component  Determination] 

Comment:  Commenters  objected  to 
the  proposed  method  to  determine  the 
technical  component  of  surgical 
pathology  services. 

These  commenters  remarked  that  the 
proposed  method  under  which  the 
technical  component  is  computed  as  15 
percent  of  the  professional  component 
allowed  charge  for  hospital  pathologists 
undervalues  the  service.  The  CAP 
engaged  Abt  Associates  to  conduct  a 


study  on  the  practice  cost  percentages 
for  hospital  pathologists  and 
independent  laboratories.  Abt  collected 
data  on  practice  costs  from  a 
representative  sample  of  hospital 
pathologists  and  independent 
laboratories.  This  study  concluded  that 
the  practice  expense  component  for 
independent  laboratories  engaged  in 
both  clinical  and  anatomic  services  is 
83.8  percent.  For  anatomic  pathology 
services  only,  the  practice  expense 
component  is  65.1  percent.  The  practice 
expense  component  for  hospital 
pathologists  engaged  in  both  clinical 
and  anatomic  services  is  33.4  percent. 
As  a  result  of  this  study,  the  CAP 
recommended  that  the  technical 
component  be  established  at  35  to  50 
percent  of  the  professional  component 
prevailing  charge.  [The  50  percent 
practice  cost  payment  amount,  for 
example,  is  based  on  the  difference 
between  Abt's  practice  expense 
component  of  83.8  percent  for 
independent  laboratories  and  their 
practice  expense  of  33.4  percent  for 
hospital  pathologists.) 

The  proposed  rule  suggested  a 
practice  expense  component  of  28.5 
percent  for  hospital  pathologists.  This 
practice  expense  percentage  is  from  the 
AMA's  1989  Socioeconomic  Monitoring 
System  Core  surveys.  Commenters 
believed  that  the  Abt  data  more 
accurately  represent  pathologists' 
practice  costs  because  the  Abt  survey 
instrument  was  designed  specifically  to 
capture  costs  incurred  by  pathologists; 
whereas,  the  AMA  survey  instrument  is, 
of  necessity,  general  to  all  specialties. 
For  example,  the  Abt  survey  instrument 
explicitly  asked  for  billing  expenses 
including  payments  to  a  billing  service. 
The  AMA  asks  more  general  questions 
about  office  expenses,  nonphysician 
payroll  expenses,  and  other  expenses. 
Accuracy  of  data  on  this  expense 
category  is  particularly  critical  to 
pathology  because  a  significant  portion 
of  hospital-based  physicians'  practice 
costs  are  attributable  to  billing  expense. 
These  commenters  recommended  that 
the  Abt  practice  expense  percentage  of 
33.4  percent  for  pathology  be  adopted 
for  use  in  implementing  the  fee  schedule. 

Response:  For  purposes  of  uniformity 
and  consistency,  we  believe  it  is 
preferable  to  use  a  single  reliable  data 
soiu-ce  to  establish  work,  practice 
expense,  and  malpractice  expense 
percentages.  The  AMA's  1989  practice 
cost  survey  serves  this  purpose.  If  we  do 
not  use  a  single  data  source,  some  costs 
could  be  reflected  for  some  speciahsts 
but  not  for  others.  We  also  believe  that 
if.  in  the  future,  we  continue  to  use  the 
AMA's  practice  cost  survey,  the  AMA 
can  coordinate  its  survey  with  those 


specialties  who  believe  that  the  AMA's 
data  source  is  not  fully  satisfactory. 
Also,  we  note  that,  for  pathology 
services,  the  more  relevant  practice 
expense,  also  included  in  the  Abt  study. 
is  the  practice  expense  for  pathologists 
engaged  in  anatomic  pathology  services. 
In  the  Abt  study,  the  mean  practice 
expense  percentage  for  anatomic 
pathologists  is  30.2  percent,  and  the 
standard  error  is  2.2  percent.  Thus,  the 
AMA's  practice  expense  for  anatomic 
pathologists  is  within  one  standard  error 
of  the  Abt  sample  practice  expense  for 
anatomic  pathologists.  Therefore,  we 
are  continuing  to  use  the  AMA's 
practice  expense  percentage  for 
anatomic  pathologists. 

We  have  also  decided  not  to  adopt  the 
practice  cost  payment  amount 
recommended  by  the  CAP  based  on  the 
Abt  study  for  several  reasons.  While  the 
study  suggested  that  the  technical 
component  practice  cost  payment 
amount  for  pathology  services 
understates  the  practice  expense 
component  of  independent  laboratories, 
it  does  not  demonstrate  that  the 
payment  will  not  cover  the  independent 
laboratory's  cost  of  performing  the 
technical  component.  Also,  while  we 
have  referred  to  this  as  a  15  percent 
practice  cost  payment  amount,  when  the 
practice  and  malpractice  expense 
components  of  the  professional 
component  are  considered  with  the 
practice  and  malpractice  components  of 
tne  technical  component  service,  total 
practice  and  malpractice  expense 
comprise  approximately  53  percent  of 
the  total  RVUs  for  the  combined 
professional  and  technical  component 
services.  Moreover,  we  note  that  under 
the  reasonable  charge  system,  in  most 
carrier  areas,  payment  for  the  global 
anatomic  pathology  service  furnished  by 
independent  laboratories  was  equal  to 
or  lower  than  the  professional 
component  service  furnished  in  a 
hospital  laboratory. 

[Technical  Component  Allowances] 

Comment-  Commenters  inquired 
whether  the  technical  component 
allowances  would  apply  when  a 
hospital  furnishes  the  technical 
component  of  a  surgical  pathology 
service  to  a  nonhospital  patient. 

Response:  If  the  hospital  laboratory 
furnishes  surgical  pathology  services  to 
nonhospital  patients,  the  hospital  is 
acting  as  an  independent  laboratory. 
Since  the  independent  laboratory  is  paid 
a  technical  component  fee  for  surgical 
pathology  services  to  nonhospital 
patients,  the  hospital  laboratory  will  be 
paid  similarly  for  the  technical  service 
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of  surgical  pathology  services  to 
nonhospital  patients. 

3.  Payment  Modifiers 

a.  General.  We  proposed  that  only 
modifiers  for  which  we  would  establish 
a  national  payment  fwlicy  would  affect 
payment.  If  there  were  no  national 
payment  policy  governing  the  use  of  a 
modifier,  there  would  be  no  differential 
payment  based  on  the  presence  or 
absence  of  that  modifier.  However, 
under  the  proposed  rule,  carriers  cotild 
continue  to  use  local  modifiers  if  they 
were  used  for  purposes  other  than 
payment  (for  example,  utilization  or 
medical  review  screening). 

[Impact  of  Modifiers  on  Payment] 

Comment:  Commenters  stated  that  our 
proposed  policy  regarding  the  impact  of 
modifiers  on  payment  was  confusing. 
They  indicated  that  we  should  clearly 
state  which  modifiers  must  be  used 
when  the  circumstances  apply  (for 
example,  the  global  surgery  split),  which 
modifiers  may  be  used  at  the  physician's 
or  carrier's  discretion,  if  appropriate  (for 
example,  reduced  services),  and  which 
modifiers  may  never  be  used  for 
payment  or  other  purposes. 

Response:  We  agree  that  there  is  a 
need  to  be  more  specific  with  regard  to 
when  modifiers  must,  may,  and  may  not 
be  used  and  the  impact  they  may  have 
on  payment.  We  will  create  and  issue  a 
hst  in  the  Medicare  Carriers  Manual  to 
ensure  national  standardization  of 
carrier  apphcation  of  these  policies  to 
the  extent  standardization  is  possible. 

[New  Modifiers  for  Global  Surgery] 

Comment-  Commenters  to  the 
proposed  pohcies  for  global  surgery  and 
minor  surgery  believe  a  requirement  to 
submit  documentation  to  receive 
payment  for  visits  during  the  global 
period  unrelated  to  the  procedure  would 
be  an  additional  burden.  (See  the 
section  of  this  preamble  dealing  with 
global  surgery  for  further  discussion.) 

Response:  Under  the  global  surgery 
policy,  we  will  pay  separately  for 
services  or  procedures  that  are 
unrelated  to  recovery  from  surgery 
during  a  post-operative  period; 
separately  for  re-operations  because  of 
complications  that  require  a  return  trip 
to  the  operating  room;  and  for  a  visit  on 
the  same  day  as  a  minor  surgery  or 
endoscopy  if  documented  separately 
identifiable  services  are  furnished. 

The  CFT  Editorial  Panel  has 
established  four  modifiers  to  both 
enable  us  to  better  implement  this  policy 
and  also  to  reduce  the  documentation 
and  burden  on  physicians. 

Modifier  24 — Unrelated  evaluation 
and  management  service  by  the 


same  physician  during  a  post- 
operative period.  This  modifier  will 
be  used  to  indicate  that  an 
evaluation  and  management  service 
was  performed  during  the  post- 
operative period  that  is  not  related 
to  the  prior  procedure. 
Modifier  25 — Significant,  separately 
identifiable  evaluation  and 
management  service  by  the  same 
physician  on  the  day  of  a  procedure. 
This  modifier  will  be  used  to 
indicate  that  on  the  day  a  procedure 
or  service  that  is  identified  with  a 
CPT  code  was  performed,  the 
patient's  condition  required  a 
significant,  separately  identifiable 
evaluation  and  management  service 
above  and  beyond  the  usual  pre- 
and  post-operative  care  associated 
with  the  procedure  or  service  that 
was  performed. 
We  expect  these  two  modifiers  will 

simplify  billing  for  physicians  and 

enable  carriers  to: 

•  Allow  separate  payment  for  these 
visits  without  the  burden  requiring  and 
examining  extensive  documentation 
upfront; 

•  Deny  separate  payment  for  visits 
billed  without  a  modifier  and 

•  Conduct  postpayment  monitoring  on 
the  use  of  the  modifiers  to  identify 
potential  abusers. 

Until  we  acquire  some  experience 
with  modifier  24  billings,  we  intend  to 
require  that  documentation  be  submitted 
with  the  modifier  before  we  pay  for 
these  services.  This  will  enable  us  to 
analyze  the  frequency  with  which  these 
services  could  expect  to  be  paid  and 
therefore  set  a  standard  for  future 
payment  based  on  actual  experience. 
We  might  consider  dropping  the  "up- 
front" docimientation  requirement  after 
we  are  satisfied  that  we  have  sufficient 
experience  to  develop  criteria  to  identify 
excessive  modifier  24  billings. 

We  would  not  expect  to  see  modifier 
25  billings  if  a  procedure,  for  example,  a 
minor  surgery  or  a  colonoscopy,  was 
scheduled  after  an  examination  during  a 
prior  visit.  We  expect  that  the 
significant  evaluation  for  the  procedure 
will  be  performed  and  paid  for  as  part  of 
this  prior  visit.  We  have  already  added 
substantial  pre-  and  post-operative  work 
specific  to  the  procedure  (record 
keeping,  counseling,  prescribing 
recovery  therapy,  etc.)  into  the  value  for 
the  procedure.  Any  modifier  25  billings 
for  unrelated  evaluation  and 
management  services  must  be  for 
services  not  provided  during  either  the 
procedure  itself  or  a  prior  visit. 

Modifier  78 — Return  trip  to  the 
operating  room  for  a  related 
procedure  during  a  post-operative 


period.  This  modifier  will  be  used  to 
indicate  that  another  procedure  was 
performed  during  the  post-operative 
period  of  a  related  procedure. 
Modifier  79 — Unrelated  procedure  by 
the  same  physician  during  a  post- 
operative period.  This  modifier  will 
be  used  to  indicate  that  the 
performance  of  a  procedure  or 
service  during  a  post-operative 
period  was  unrelated  to  the  original 
procedure. 
We  expect  these  two  modifiers  will 

simplify  billing  for  physicians  and 

enable  carriers  to: 

•  Allow  separate  payment  for  surgical 
procedures  unrelated  to  complications 
from  the  original  surgery,  which  are 
performed  during  the  post-operative 
period  of  another  major  surgery; 

•  Allow  separate  payment  for 
treatment  of  complications  during  the 
post-operative  period,  which  requires  a 
return  trip  to  the  operating  room;  and 

•  Deny  separate  payment  for 
treatment  of  complications,  which  do 
not  require  a  return  trip  to  the  operating 
room  and  are  billed  without  the 
modifier. 

While  the  use  of  these  four  new 
modifiers  is  intended  to  facilitate  claims 
processing  by  identifying  which  services 
should  be  paid  and  which  should  not  be 
paid,  it  does  not  mean  that  their  use 
automatically  means  that  carriers  will 
assume  that  all  such  services  are 
medically  necessary  and  payable.  In 
using  the  modifier,  the  physician  is 
certifying  that  the  services  meet  the 
requirements  for  the  specific  modifier. 
Through  use  of  the  new  comparative 
performance  reports  and  other  payment 
safeguards,  carriers  will  be  required  to 
identify  any  excessive  use  of  these 
modifiers.  Additional  documentation 
may  be  requested  from  physicians 
disproportionately  using  these  modifiers 
and  physician  audits  initiated  where 
necessary.  Any  identified  abuses  could 
subject  physicians  to  overpayment 
refund  requests,  closer  prepayment 
scrutiny,  and  possibly  fraudulent  billing 
penalties. 

[Additional  Payment  for  CPT  Codes 
That  Act  as  Modifiers] 

Comment:  Commenters  objected  to 
our  proposal  not  to  permit  additional 
payment  for  the  following  CPT  codes 
that  act  as  modifiers: 

•  "After  hours"  servfces  (codes  99050 
and  99052) 

•  Prolonged  physician  attendance 
(codes  99150  and  99151) 

•  Extra  supplies  and  materials  (code 
99070) 

Commenters  indicated  that  each  of 
these  codes  or  modifiers  represents 
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additional  resources  to  the  physician 
that  are  not  being  otherwise 
compensated. 

Response:  We  believe  that  most 
physicians  typically  see  a  mix  of 
patients  during  a  year,  that  is.  some 
patients  require  more  than  average 
resources  and  some  require  less.  Fee 
schedule  payments  are  based  on 
average  or  typical  resources  required  to 
furnish  a  service.  We  do  not  believe  it  is 
desirable  to  establish  a  nationally 
uniform  payment  system  that  allows  for 
many  opportunities  for  physicians  to 
routinely  circumvent  the  standard 
payment  amounts.  However,  recognizing 
that  unique  circumstances  can  occur,  we 
do  allow  for  extra  payments  through  the 
use  of  the  unusual  services  modifier 
(CPT  modifier  22)  with  supporting 
documentation. 

[Creation  of  a  Special  Modifier] 

Comment-  Commenters  indicated  that 
a  special  modifier  should  be  created  and 
the  service  paid  when  the  patient  has 
disabling  cognitive  or  physical 
impairments  or  an  unusual  need  for 
counseling  or  coordination  of  care. 

Response:  Although  commenters  were 
not  specific  about  whether  they 
intended  this  modifier  to  be  used  for  all 
codes,  or  only  for  visits,  we  believe  that 
they  intended  that  it  be  limited  to  visits. 
The  PPRC  visit  coding  recommendation 
included  an  automatic  upcoding  of  one 
level  for  individuals  with  these  special 
characteristics. 

We  do  not  believe  that  it  is  necessary 
or  desirable  to  create  this  modifier  to 
ensure  that  payment  reflects  the  work  in 
a  visit.  It  would  be  difficult  to 
operationally  define  "disabling  or 
physical  impairments"  and  validate  that 
these  impairments  actually  required 
additional  physician  work  for  a  given 
service.  It  would  certainly  be 
undesirable  to  establish  criteria  for  the 
use  of  this  modifier  in  a  way  that 
required  additional  testing  or  services 
merely  to  establish  that  use  of  the 
modifier  is  justified.  We  believe  that 
most  physicians  see  a  mix  of  patients 
and  that  they  will  not  be  adversely 
affected  by  a  payment  system 
established  on  the  basis  of  averages. 

Furthermore,  we  believe  that  the  visit 
level  definitions  will  enable  a  physician 
to  code  properly  visits  with  individuals 
with  these  impairments  to  the  extent 
that  these  impairments  increase  work  in 
a  visit.  Counseling  and  coordination  of 
care  are  factors  explicitly  addressed  in 
the  visit  codes. 

[Exempt  Kidney  Transplants  From 
Modifier  Policies] 

Comment-  Commenters  believe  kidney 
transplants  involve  unique  team 


services  and  should  be  exempt  from  the 
modifier  policies  and  should  each  be 
priced  separately  upon  examination. 

Response:  While  we  have  RVUs  for  a 
kidney  fransplant,  we  agree  that  unusual 
circumstances  may  arise.  CPT  modifier 
22  may  be  used  to  indicate  unique 
circumstances. 

[Creation  of  a  Modifier  for  Unusually 
Difficult  Cases] 

Comment-  Commenters  indicated  that 
we  should  create  a  modifier  that  would 
be  used  in  unusually  difficult  cases, 
much  like  the  payment  for  outhers  that 
the  DRG  payment  system  provides. 

Response:  As  we  indicated  in  the 
proposed  rule,  physicians  will  be  able  to 
use  the  "unusual  circumstances" 
modifier  when  they  believe  that  unusual 
circumstances  justify  increased 
payment.  Of  course,  they  will  be 
required  to  justify  the  use  of  that 
modifier  on  a  case-by-case  basis  when 
submitting  the  medical  documentation 
necessary  for  the  carrier  to  come  to  a 
decision. 

[Denials  of  Conciirrent  Care  Bills] 

Comment-  Commenters  object  to 
carrier  denial  of  concurrent  care  as 
duplicate  billing  or  unnecessary  care 
because  the  specialty  designations  are 
so  limited  that  it  is  not  obvious  that 
several  different  specialties  are  each 
furnishing  appropriate  care  to  the 
patient. 

Commenters  urged  the  expansion  of 
concurrent  care  modifiers  to  include  the 
designation  of  the  specialty  of  the 
physician  furnishing  concurrent  care 
services  based  upon  an  expanded  and 
i^vl^iform  list  of  specialties  that  includes 
all  specialties. 

Response:  An  expanded  specialty  list 
is  being  developed  to  address  this 
concurrent  care  problem.  The  expanded 
list  will  be  used  under  the  fee  schedule. 

b.  Multiple  surgery  (CPT  modifier  51). 
Under  the  proposed  rule  poficy,  if  a 
surgeon  performs  more  than  one 
procedure  on  the  same  patient  on  the 
same  day,  we  would  pay  100  percent  of 
the  global  fee  for  the  highest  value 
procedure  only,  50  percent  of  the  global 
fee  for  the  second  most  expensive 
procedure,  20  percent  of  the  global  fee 
for  the  third  most  expensive  procedure, 
and  10  percent  of  the  global  fee  for  each 
succeeding  procedure.  Procedures  that 
are  described  as  multiple  surgery  (for 
example,  17001  and  17002)  for  which  we 
have  RVUs  would  be  paid  at  the  value 
of  the  RVUs  for  that  procedure  code, 
rather  than  under  CPT  modifier  51.  Some 
procedures  in  the  surgery  section  of  the 
CPT,  specifically  endoscopies  and 
excision  of  skin  lesions,  may  not  readily 
lend  themselves  to  the  proposed 


multiple  surgery  policy.  We  requested 
comments  on  these  and  other 
procedures  when  the  multiple  surgery 
policy  would  result  in  inequitable 
payment. 

[Reduced  Payment  for  Multiple 
Surgeries] 

Comment  Most  commenters 
supported  our  general  concept  of  having 
reduced  payment  levels  for  multiple 
surgeries.  Some  agreed  with  our 
proposed  multiple  surgery  policy  (CPT 
modifier  51)  of  paying  100  percent  of  the 
global  fee  for  the  highest  valued 
procedure,  50  percent  of  the  next  highest 
procedure.  20  percent  of  the  next  highest 
procedure,  and  10  percent  of  each 
succeeding  procedure.  Others 
commented  that  the  policy  should  be 
based  on  a  study  of  the  resources 
involved,  not  on  arbitrary  standard 
percentages  across  all  procedures, 
which  could  result  in  inequitable 
payments.  One  commenter  stated  that 
there  was  always  an  intrinsic  level  of 
work  inherent  in  each  procedure  and 
suggested  that  this  level  should  never  be 
valued  at  less  than  50  percent  of  the 
global  fee  for  the  service.  Some 
conunenters  stated  that  the  policy 
should  not  apply  to  certain  services  such 
as  foot  surgery  and  some  dermatological 
procedures  because  when  multiple  toes 
or  skin  excisions  are  done,  the  same 
resources  are  involved  for  each  toe  or 
excision. 

Response:  As  we  stated  in  the 
proposed  rule,  the  Harvard  study  did  not 
produce  data  on  the  resources  involved 
in  furnishing  multiple  surgeries.  We. 
therefore,  caimot  base  our  standardized 
multiple  surgical  policy  on  a  resource- 
based  scale.  However,  the  concept  of 
reduced  billings  for  multiple  surgeries 
has  been  an  accepted  practice  by 
physicians  for  many  years.  For  example, 
the  1974  edition  of  the  California 
Relative  Value  Studies  (CRVS) 
published  by  the  California  Medical 
Society  provided  ground  rules  under 
which  100  percent  of  the  physician's 
charge  would  be  billed  only  for  the  first 
or  major  procedure;  50  percent  would  be 
billed  for  the  second  procedure,  25 
percent  for  a  third  procedure,  etc. 
Similar  rules  were  included  in  earlier 
versions  of  the  CRVS  and  the  relative 
value  scales  of  many  other  states  and 
national  specialty  organizations.  Upon 
further  analysis,  we  agree  that 
reductions  to  20  and  10  pett:ent  of  the 
global  fee  may  not  adequately 
compensate  for  the  work  involved  under 
a  resource-based  system.  We  will, 
therefore,  pay  for  multiple  surgeries  at 
100  percent  of  the  global  fee  for  the 
highest  valued  procedure,  at  50  percent 
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of  the  global  fee  for  the  second  highest 
valued  procedure,  and  at  25  percent  of 
the  global  fee  for  each  succeeding 
procedure.  Each  procedure  after  the  fifth 
procedure  will  be  paid  by  special  report. 
Chir  medical  consultants  advise  us  that 
cases  with  more  than  five  procedures 
should  be  extremely  rare.  We  believe 
that  the  added  documentation 
requirement  along  with  physician 
comparative  performance  reports  and 
our  intra-operative  computer  edits  will 
prevent  abuse  of  the  multiple  surgery 
policy  through  excessive  "unbundling". 

For  certain  dermatology  services, 
there  are  separate  CPT  codes  for 
multiple  surgical  procedures  (for 
example,  CPT  codes  11201. 17001,  and 
17002).  For  these  procedures,  the 
multiple  procedure  rules  will  not  apply. 
Rather,  we  are  presenting  RVUs  for 
these  codes.  For  other  dermatologic 
procedures,  we  believe  a  50  percent 
reduction  in  the  value  is  appropriate  for 
the  second  procedure  since  pre-  and 
post-work  and  practice  expenses  will  be 
diminished.  However,  beyond  the 
second  procedure,  since  there  may  not 
be  the  same  reductions  in  work  effort 
that  is  associated  with  multiple  surgery 
through  the  same  incision,  a  physician 
may  submit  a  "by  report"  bill  when 
three  or  more  lesions  are  removed. 

[Mohs  Micrographic  Surgery] 

Comment-  Some  commenters  stated 
that  Mohs  micrographic  surgery,  CPT 
codes  17303  through  17310,  should  be 
exempt  from  the  multiple  surgery 
reductions.  These  are  a  series  of 
surgeries  which,  while  done  on  the  same 
day,  are  done  at  different  operative 
sessions  and  are  clearly  separate 
procedures  in  a  series  of  procedures. 

Response:  We  agree  that  these 
surgical  procedures  are  contemplated  to 
be  separate  staged  procedures:  they  will 
be  paid  separately  with  no  multiple 
surgery  reductions. 

[Multiple  Surgery  Policy  for  Multiple 
Trauma] 

Comment-  Some  commenters 
expressed  concern  that  the  multiple 
surgery  policy  would  result  in 
inadequate  payment  when  a  number  of 
different  surgeons  are  operating  on 
different  body  parts  at  the  same  time, 
such  as  in  the  case  of  a  multiple  traimia 
patient. 

Response:  These  cases  will  not  be 
subject  to  the  multiple  surgery  policy. 
The  multiple  surgery  policy  will  apply  to 
multiple  surgery  done  by  the  same 
surgeon  on  the  same  day.  Each 
physician  will  be  paid  separately  for  his 
or  her  services. 

c.  Bilateral  surgery  (CPT  modifier  50). 
The  bilateral  modifier  is  used  to  indicate 


cases  in  which  a  procedure  was 
performed  on  both  sides  of  the  body. 
The  CPT  identifies  surgical  procedures 
that  are  typically  bilateral  in  nature.  For 
these  codes,  the  bilateral  modifier  would 
not  result  in  increased  payment. 

In  the  absence  of  any  evidence  with 
respect  to  the  actual  difference  in  work 
for  bilateral  procedures,  we  proposed  to 
continue  the  historic  practice  of  paying 
150  percent  of  the  global  fee. 

[Bilateral  Surgery  Code  Applying  to 
Ophthalmic  Procedures] 

Comment-  The  CPT  code  for  bilateral 
surgery  (CPT  modifier  50]  should  not 
apply  to  ophthalmic  procedures  or  to  the 
extremities  (hands,  feet,  knees]  as  it 
requires  the  same  amount  of  work  for 
each  eye,  foot,  etc.  This  policy  would 
merely  encourage  physicians  to  bring 
the  patient  in  on  two  separate  occasions 
and  do  each  eye,  foot,  etc.,  separately. 

Response:  Harvard  did  not  have  data 
on  the  resources  involved  in 
miscellaneous  bilateral  surgery  and 
sjirveyed  very  few  procedures  that  were 
bilateral.  Like  the  multiple  surgery 
policy,  the  use  of  a  bilateral  modifier 
and  payment  by  carriers  at  150  percent 
of  the  global  fee  in  bilateral  cases  is  a 
long  accepted  practice.  Until  resource 
data  are  available,  we  plan  to  continue 
the  150  percent  policy.  While  the  actual 
intra-operative  services  may  be  the 
same  for  each  eye  or  extremity,  we 
believe  the  pre-operative  and  post- 
operative services  are  reduced. 

d.  Providers  furnishing  Jess  than  the 
global  fee  package  (CPT  modifiers  54, 
55,  and  56).  Under  the  current 
reasonable  charge  policy,  the  sum  of  all 
allowances  for  all  practitioners  who 
furnished  parts  of  the  services  included 
in  a  global  fee  (and  who  billed  using  one 
or  more  of  these  modifiers]  must  not 
exceed  the  total  amount  of  the 
allowance  that  would  have  been  paid  to 
a  single  practitioner  under  the  global  fee 
for  the  procedure.  We  proposed  to 
continue  to  pay  the  same  amount  for 
surgical  services  when  they  are 
furnished  by  several  physicians  as  we 
would  pay  if  only  one  physician 
furnished  all  of  the  services  in  the  global 
package.  However,  we  proposed  to  pay 
each  physician  directly  for  the  services 
furnished  to  the  beneficiary  based  on 
the  RVUs  of  the  component  furnished. 

[Physicians  Other  Than  Surgeons 
Should  be  Paid  Without  Regard  to 
Global  Fee] 

Comment:  Commenters  objected  to 
the  policy  that  the  sum  of  payments  to 
multiple  physicians  furnishing  services 
within  a  global  package  (CPT  modifiers 
54,  55,  and  56]  may  not  exceed  the  value 
of  the  global  fee  for  the  procedure.  They 


stated  that  since  only  the  pre-  and  post- 
operative services  of  the  surgeon  were 
studied  by  Harvard  in  setting  the  global 
RVUs  (not  the  services  of  other 
physicians  such  as  cardiologists, 
internists,  anesthesiologists,  intensivists, 
or  other  physicians  who  may  furnish 
this  care),  a  physician  other  than  the 
surgeon  who  furnish  follow-up  care 
should  be  paid  without  regard  to  the 
total  global  fee. 

Response:  We  disagree.  The  concept 
of  a  global  fee  for  a  surgery  for  which 
the  surgeon  charges  a  single  global  fee 
and  furnishes  all  usual  and  necessary 
services  associated  with  a  surgery  and 
follow-up  recovery  is  a  long  established 
concept.  To  ensure  equitable  payment 
under  the  fee  schedule,  it  is  necessary  to 
establish  a  uniform  national  global 
package  for  each  surgery.  Since  the 
surgeon  usually  can  be  expected  to 
furnish  the  complete  package  of 
services,  it  is  entirely  appropriate  that 
the  value  of  the  package  be  established 
on  the  basis  of  the  value  of  the  surgeon's 
services.  When  someone  other  than  the 
surgeon  furnishes  services  that  the 
surgeon  would  normally  furnish,  he  or 
she  is  merely  substituting  for  the 
surgeon.  The  value  of  the  package  does 
not  change. 

However,  there  appears  to  be  some 
misunderstanding  concerning  the 
services  of  other  physicians — for 
example,  a  nephrologist,  an  infectious 
disease  specialist  for  severe  infection — 
furnishing  services  in  addition  to  those 
normally  furnished  by  the  surgeon  when 
a  patient  develops  renal  insufficiency. 
As  discussed  in  the  section  of  the 
proposed  rule  on  global  surgery,  if  the 
services  of  these  other  physicians  are 
required  in  addition  to  the  normal  pre- 
and  post-operative  services  of  the 
surgeon,  they  will  be  paid  outside  of  the 
global  fee. 

[Apportioning  Payment  for  Post- 
Operative  Care  Furnished  by  Different 
Physicians] 

Comment:  A  commenter  suggested 
that,  if  normal  post-operative  care  is 
furnished  by  more  than  one  physician, 
the  payment  should  not  be  apportioned 
according  to  the  number  of  days  in  the 
portion  of  the  90-day  period  furnished 
by  each  physician  since  the  number  of 
visits  and  intensity  of  care  required 
during  different  times  in  the  period 
varies.  The  commenter  stated  that  as  an 
example,  under  the  proposal  in  the 
proposed  rule,  a  physician  furnishing  the 
first  30  days  of  post-operative  care 
would  receive  33  percent  of  the  value  of 
the  care,  while  the  physician  furnishing 
the  last  60  days  of  care  would  receive  66 
percent.  The  conmienter  noted  that,  in 
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reality,  the  physician  furnishing  the  first 
30  days  of  care  might  have  furnished  4 
visits,  while  the  physician  providing  the 
last  60  days  of  care  might  have 
furnished  only  1  visit.  The  commenter 
suggested  that  a  more  equitable  way  to 
apportion  the  payment  for  post- 
operative care  be  developed,  perhaps 
based  on  the  portion  of  total  post- 
operative visits. 

Response:  We  agree  that  our  proposed 
policy  may  provide  for  inequities  in 
certain  situations.  We  are  working  to 
develop  a  method  that  will  be  more 
equitable  from  a  payment  standpoint. 
However,  there  are  severe  operational 
problems  in  apportioning  the  payment 
based  on  the  total  post-operative  visits 
furnished.  Thus,  at  least  for  now,  we 
will  follow  our  proposed  policy  of 
apportioning  payments  based  on  the 
number  of  days  in  the  portion  of  the  90- 
day  period  furnished  by  each  physician. 

[Eye  Surgery  Post-Operative  Recovery] 

Comment  Ophthalmologists 
commented  that  post-operative  recovery 
from  eye  surgery  is  extremely  variable. 
Many  times  follow-up  care  includes  a 
hospitalization  and  a  re-operation  cmd  a 
ntmiber  of  visits  and  diagnostic  tests  to 
evaluate  the  recovery.  The  commenters 
stated  that  this  care  should  be  paid 
outside  of  the  global  fee  for  the  original 
surgery. 

Response:  We  disagree.  The  purpose 
of  a  global  fee  is  to  pay  for  all  usual 
pre-,  post-,  and  intra-operative  services 
of  the  surgeon  necessary  for  a  normal 
and  complete  recovery  from  the  surgery. 
Recognizing  that  in  some  cases  a  re- 
operation is  necessary,  we  do  allow 
payment  for  the  re-operation  at  50 
percent  of  the  value  of  the  intra- 
operative services  in  our  global  policy. 
No  additional  payment  for  the  normal 
post-operative  care  of  the  surgeon  is 
made.  We  emphasize  that  specialize'd 
diagnostic  tests  not  normally  a  part  of 
the  surgical  procedure  and  recovery  will 
be  paid  outside  of  the  global  fee. 

[Post-Operative  Portion  of  the  Global 
Fee  for  Cataract  Surgery] 

Comment:  Ophthalmologists  and 
optometrists  commented  that  the  post- 
operative portion  of  the  global  surgery 
payment  for  cataract  removal  (CPT 
modifier  66984)  is  overstated  at  30 
percent  and  that  it  should  be  about  20 
percent.  Similar  but  less  procedure- 
specific  comments  were  received  from 
other  specialties. 

Response:  We  agree.  Ophthalmology 
and  optometry  commenters  stated  that 
most  post-operative  care  for  66984 
required  about  4  to  5  visits,  which  if 
valued  and  paid  separately  would  equal 
about  20  percent  of  the  global  fee.  We 


are  therefore  changing  the  post- 
operative care  percentage  of  code  66984 
to  20  percent.  This  means  that  a 
physician  billing  for  post-operative  care 
only,  codes  66984  and  66985  will  be  paid 
20  percent  of  the  global  fee. 

As  to  other  conunenters,  we  will  pay 
each  physician  directly  for  the  portion  of 
the  global  surgery  services  furnished  to 
the  beneficiary.  We  believe  the  surgeon 
always  furnishes  the  usual  and 
necessary  pre-  and  intra-operative 
services,  and  also,  with  a  few 
exceptions,  in-hospital  post-operative 
services.  In  most  cases,  the  surgeon  also 
furnishes  the  post-operative  office 
services  necessary  to  assure  normal 
recovery  from  the  surgery.  Recognizing 
that  there  are  cases  when  the  surgeon 
turns  over  the  out-of-hospital  recovery 
care  to  another  physician,  however,  we 
have  determined  percentages  for 
families  of  procedures  for  paying  for 
usual  out-of-hospital  post-operative  care 
if  furnished  by  someone  other  than  the 
surgeon.  These  are  weighted 
percentages  based  on  the  percentage  of 
total  global  surgical  work  representing 
office  post-operative  care  from  the 
Harvard  survey. 

Post-Operative  Percent  of  Total 
RVUS  BY  Procedure  Family 


FamMy 


Integumentary 

Musculoskeletal - 

Respiratory 

Hemic  and  lymphatic 

Mediastinum 

Digestive 

Urinary ................ 

Male  genital 

Female  genital 

Maternity 

Endocrine 

Nervous 

Eye 

Auditory 


Procedure 
codes 


10000-19499 
20000-29909 
30000-32999 
38100-38999 
39000-39599 
40490-49999 
50010-53899 
54000-55980 
66000-58999 
59000-59899 
60000-60699 
61000-64999 
65091-68899 
69000-69979 


PmI- 

opera- 
trve 

percent- 
age 


21 
21 
13 
16 

7 
12 
17 
15 
15 
22 

9 
14 
20 

e 


[Care  During  a  Global  Surgical  Period] 

Comment-  Commenters  objected  to 
the  possibility  of  a  nonphysician 
practitioner  or  non-MD  or  DO  furnishing 
care  during  part  of  a  global  surgical 
period.  In  particular,  ophthalmologists 
objected  to  paying  part  of  the  global  fee 
to  optometrists  for  post-cataract  surgical 
care. 

Response:  We  have  not  prohibited 
nonphysician  practitioners  or  limited 
licensed  practitioners  from  furnishing 
part  of  the  services  in  a  global  period. 
Non-MD  and  DOs,  who  meet  the 
definition  of  "physician"  in  the  law,  and 
nonphysician  practitioners  are  restricted 


only  by  the  Act  and  by  State  and  local 
laws  regarding  the  services  they 
perform. 

[Require  Reporting  of  Modifier  and 
License  Number  for  PTs] 

Comment-  Commenters  requested  that 
we  require  in  regulations  that  the 
services  furnished  "incident  to  a 
physician's  service"  must  be  furnished 
by  qualified  individuals.  For  this  reason, 
they  supported  requiring  use  of  a 
modifier  if  a  service  incident  to  a 
physician's  service  is  furnished  by  an 
individual  other  than  a  physician.  In  the 
case  of  physical  therapy,  they  asked 
that  we  require  the  hcense  number  of 
the  PT  who  performed  or  si;pervised  the 
service  to  be  submitted  on  the  claim 
form. 

Response:  As  we  explain  further  in 
our  discussion  of  modifiers,  we  have 
decided  not  to  uie  this  modifier  at  this 
time.  Similarly,  we  are  not  requiring 
reporting  of  the  license  number  of  the  PT 
who  performed  or  supervised  a  service 
incident  to  a  physician's  service  because 
of  the  burden  it  would  impose  on  the 
physician.  We  are  confident  that 
physicians  will  use  only  qualified 
personnel  to  furnish  these  services, 

e.  Physicians  who  assist  at  surgery 
(CPT  modifiers  80.  81.  and  82).  We 
proposed  to  set  the  payment  level  for 
assistants-at-surgery  at  the  lower  of  the 
actual  charge  or  16  percent  of  the  fee 
schedule  amount  for  the  global  surgical 
service  as  required  by  law. 

[Modifiers  for  Assistant-at-Surgery] 

Comment  Commenters  expressed  the 
most  interest  in  the  modifiers  for 
assistant-at-surgery  (modifiers  80,  81, 
and  82).  The  commenters  stressed  that 
paying  for  assistants-at-surgery  at  16 
percent  of  the  global  fee  was  too  low 
and  would  make  it  difficult  to  find 
physicians  willing  to  assist.  They 
commented  that  in  a  resource-based 
system  payments  for  assistants  should 
be  based  on  the  resources  involved  in 
each  case.  They  also  commented  that 
the  list  of  procedures  for  which  no 
payment  would  be  made  for  an  assistant 
should  be  revised  as  it  contained  some 
procedures  for  which  an  assistant  was 
necessary. 

Response:  The  policy  on  assistants-at- 
surgery  is  not  a  result  of  fee  schedule 
implementation  or  new  in  the  proposed 
rule.  Section  1848(i](2)  of  the  Act  sets 
the  payment  level  at  16  percent  of  the 
global  fee  for  the  surgery  both  under  the 
present  system,  effective  on  January  1, 
1991,  and  under  the  fee  schedule, 
effective  January  1, 1992.  We  have  no 
discretion  in  this  matter.  This  section  of 
the  Act  also  requires  that  Mre  not  pay  for 
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an  assistant  in  cases  that  national  data 
show  use  an  assistant  less  than  5 
percent  of  the  time.  We  have  published 
this  list  in  the  Medicare  Carriers 
Manual.  After  consultation  with  the 
American  College  of  Surgeons,  we 
recently  revised  and  shortened  the  list. 

f.  Two  surgeons  and  surgical  team 
(CPT  modifiers  62  and  66).  For  co- 
surgeons  (modifier  62),  we  proposed  to 
continue  the  current  predominant  carrier 
practice  of  paying  125  percent  of  the 
global  fee  and  dividing  the  payment 
equally  between  the  two  surgeons.  No 
payment  would  be  made  for  an 
assistant-at-surgery  in  these  cases. 

For  team  surgery  (modifier  66),  we 
proposed  to  continue  to  allow  our 
carrier  medical  consultants  to  determine 
the  payment  amounts  for  team  surgery 
on  an  individual  basis. 

[Global  Fee  Payment  Level] 

Comment:  Some  commenters 
supported  our  proposed  payment  of  125 
percent  of  the  global  fee  for  co-siu^eons 
(modifier  62).  Others  supported  the 
general  concept  but  suggested  payment 
of  100  percent  of  the  global  fee  plus  100 
percent  of  the  intra-operative  services  or 
150  percent  of  the  global  fee. 

Response:  Paying  for  co-surgeons  at 
125  percent  of  the  global  fee  is  by  far  the 
predominant  existing  practice  and  has 
long  been  accepted  by  the  physician 
community. 

g.  Unusual  services  (CPT  modifier  22) 
or  reduced  services  (CPT  modifier  52). 
We  proposed  to  continue  to  permit 
carriers  to  increase  or  decrease  payment 
for  unusual  circumstances,  based  on 
their  review  of  applicable  medical 
records  or  other  documentation. 

[Unusual  Services  Modifier] 

Comment:  A  commenter  stated  that 
CPT  modifier  22,  unusual  services, 
should  not  be  eliminated  and  that  some 
outlier  policy  is  necessary  for  highly 
unusual  cases. 

Response:  We  agree  but  are  puzzled 
by  this  comment  as  the  proposed  rule 
clearly  states  that  modifier  22  will  be 
maintained  to  allow  carriers  the 
discretion  to  increase  payments  in 
highly  unusual  cases. 

[Carrier  Authority  to  Downcode] 

Comment:  Commenters  supported  the 
use  of  unusual  or  reduced  services 
modifiers,  but  they  opposed  giving 
carriers  the  authority  to  downcode, 
upcode,  or  otherwise  decrease  or 
increase  payment  for  service  based  on 
carrier  discretion.  The  commenters 
believe  our  national  policy  should 
govern  any  increase  or  decrease  in 
payment  as  a  result  of  the  use  of  these 
modifiers. 


Response:  Carriers  will  have  the 
authority  to  increase  or  decrease 
payment  when  the  "unusual  services"  or 
"reduced  services  '  modifiers  are  used. 

[Different  Procedures  Performed  on  the 
Same  Day  by  Several  Surgeons] 

Comment-  Commenters  believe 
several  surgeons  each  performing 
distinctly  different  procedures  on  the 
same  day  for  the  same  patient  should 
each  be  paid  the  full  payment  for  the 
surgery.  The  commenters  stated  that  the 
unusual  services  modifier  should  apply 
in  these  cases. 

Response:  We  agree  that  if  several 
surgeons  each  perform  distinctly 
different  and  unrelated  procedures  on 
the  same  day  for  the  same  patient,  each 
physician  should  be  paid  the  full 
payment  for  the  surgery  performed. 
There  is,  however,  no  need  to  use  the 
unusual  services  modifier  unless  there  is 
something  unusual  about  an  individual 
surgery.  Each  surgeon  should  bill  using 
the  appropriate  code  describing  the 
surgery  performed. 

[Limitation  of  Unusual  Services 
Modifier] 

Comment  Commenters  indicated  that 
we  should  not  use  the  unusual  services 
or  reduced  services  modifiers  to  exclude 
other  more  specific  CPT  modifiers  and 
codes. 

Response:  We  recognize  that  there 
may  be  specific  modifiers  that  will 
describe  some  of  the  circumstances  in 
which  unusual  payment  may  be 
warranted.  However,  the  reason  for 
using  the  "unusual"  and  "reduced" 
services  modifiers  is  to  flag  special 
circumstances  for  review  by  report  to 
determine  if  a  payment  adjustment  is 
warranted  in  rare  circumstances. 

h.  Multiple  modifiers  (CPT  modifier 
99).  We  believe  a  national  policy 
regarding  the  application  of  multiple 
modifiers  is  necessary  in  order  to 
establish  nationally  uniform  and 
consistent  payments.  In  the  proposed 
rule,  we  stated  that  we  would  inalyze 
the  use  of  multiple  modifiers  and 
develop  operational  instructions  to 
carriers  on  how  to  pay  for  claims  with 
multiple  modifiers. 

[Limitation  on  the  Number  of  Modifiers] 

Comment  Commenters  opposed  any 
limit  on  the  number  of  Modifiers  that 
would  affect  payment.  They  stated  that 
payment  should  be  adjusted  no  matter 
how  many  modifiers  apply. 

Response:  We  have  decided  that  our 
imiform  national  policy  will  be  to  apply 
up  to  two  modifiers,  with  any  claims  to 
which  additional  modifiers  may  apply 
priced  manually  by  the  carriers. 


i.  Multiple  patients  and  single  patient 
modifiers  on  nursing  home  visit  bills 
(HCPCS  alpha-numeric  modifiers  MP 
and  SP).  The  MP  and  SP  modifiers  are 
currently  used  to  identify  visits  to 
patients  in  nursing  homes  (other  than 
patients  receiving  covered  Part  A  care  in 
NFs).  Our  current  payment  policy  limits 
payment  for  routine  visits  to  MPs  in 
these  facilities  to  payment  that  would  be 
made  for  a  follow-up  office  visit. 
Payment  for  a  routine  visit  to  an  SP  in 
one  of  these  facilities  is  limited  to  the 
payment  that  would  be  made  for  a 
follow-up  home  visit.  Payment  for  a  visit 
to  treat  an  acute  condition  is  made  at 
the  visit  level  that  reflects  the  services 
furnished,  regardless  of  the  number  of 
patients  seen  at  the  facility. 

We  proposed  to  pay  for  all  visits  to 
patients  in  facilities  classified  by 
Medicare  and  by  Medicaid  as  NFs 
without  regard  to  the  number  of  patients 
the  physician  sees  at  the  facility. 

[Abolition  of  SP  and  MP  Nursing  Home' 
Modifiers] 

Comment  Commenters  supported 
abolishing  the  SP  and  MP  nursing  home 
modifiers. 

Response:  We  are  not  using  the  SP 
and  MP  modifiers  for  nursing  home 
visits  under  the  fee  schedule. 

j.  Modifiers  that  would  not  affect 
payment  levels.  The  presence  or 
absence  of  the  following  modifiers 
would  not  increase  or  decrease  payment 
levels  under  the  physician  fee  schedule, 
although  the  modifiers  may  continue  to 
be  used  for  administrative  purposes, 
including  utilization  reviews. 

•  CPT  modifiers  that  do  not  affect 
payment. 

•  HCPCS  alpha-numeric  modifiers 
that  do  not  affect  fee  schedule  payment 
amounts. 

•  Carrier  unique  local  modifiers 
(HCPCS  Level  3  modifiers  begiiuiing 
with  the  letters  w  through  z). 

We  proposed  to  establish,  for 
administrative  purposes  only,  modifiers 
to  identify  monitored  anesthesia  care 
and  to  identify  office  visits  furnished 
solely  by  a  non-physician  practitioner 
under  the  "incident  to  a  physician's 
service"  provision. 

[Use  of  a  Modifier  for  "Incident  to" 
Services  Provided  by  Non-Physicians] 

Comment  Commenters  objected  to 
the  use  of  an  informational  modifier  to 
be  reported  when  the  physician  bills  for 
a  service  furnished  as  incident  to  a 
physician's  service  that  was  furnished 
by  a  non-physician.  They  believe  it 
would  ultimately  be  used  to  result  in 
lessened  payment  for  these  services  and 
that  payment  to  primary  care  physicians 
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would  be  adversely  affected. 
Commenters  also  objected  to  this 
modifier,  because  they  stated  that  it 
would  increase  paperwork  burden  on 
physicians.  Commenters  also  stated  that 
since  the  modifier  would  not  affect 
payment,  it  would  not  be  consistently 
used  and  the  data  gathered  from  it 
would  not  be  valid. 

Response:  We  are  not  requiring  use  of 
this  modifier  at  this  time. 

k.  Travel.  We  proposed  not  to  make 
separate  payment  for  travel  expenses 
incurred  by  physicians.  We  view  these 
services  as  part  of  the  practice  expense 
of  a  medical  practice;  therefore,  they  are 
compensated  adequately  through  the 
practice  expense  component  of  the 
relative  value  for  a  service. 

[Travel  Costs  as  Part  of  Practice 
Expenses] 

Comment  Commenters  objected  to 
our  assertion  that  travel  costs  are 
viewed  as  part  of  practice  expenses, 
especially  in  the  case  of  rural  physicians 
or  other  physicians  furnishing  services 
in  rural  areas.  They  alleged  that  travel 
expenses,  both  the  share  of  practice 
expenses  and  the  fuel  and  automobile 
upkeep,  are  higher  in  rural  areas  and 
that  travel  costs  should  be  paid 
separately  until  the  GPCIs  are  revised  to 
account  for  the  difference.  They  state 
that  the  GPCIs  assume  that  travel 
expenses  are  constant  across  rural  and 
urban  areas,  although  AMA  studies 
have  shown  that  many  practice  costs 
such  as  travel  differ  among  rural  and 
urban  areas. 

Response:  It  is  true  that,  in 
establishing  the  GPCIs,  we  considered 
travel  (for  example,  automobile 
expenses)  as  being  a  nationally  uniform 
expense.  We  do  not  have  data  at  this 
time  to  determine  to  what  extent  travel 
costs  vary  by  geographic  area.  We  will 
consider  this  issue  further  as  part  of  oiu* 
obligation  to  periodically  review  the 
GPCIs. 

[Lack  of  Payment  for  Unusual  Travel) 

Comment  Commenters  objected  to 
the  lack  of  payment  for  unusual  travel, 
in  particular  for  certain  specialties.  They 
indicated  that  pathologists,  radiologists, 
and  anesthesiologists  routinely  travel  to 
rural  hospitals  to  furnish  essential  care 
in  rural  hospitals  that  do  not  have  these 
physicians  available  on  a  routine  basis. 
They  indicated  that  the  payment  for 
unusual  travel  is  how  these  specialists 
are  paid  for  the  expense  of  travel  and 
the  "down"  time  during  the  surgeries  in 
these  settings.  They  indicated  that,  if  we 
do  not  pay  for  unusual  travel  in  these 
settings,  these  specialists  would  no 
longer  go  to  rural  hospitals  during  these 
surgeries,  and  that  both  rural  hospitals 


and  their  patients  would  be  adversely 
affected. 

Response:  We  acknowledge  that  there 
may  be  rare  circumstances  in  which 
unusual  travel  will  be  appropriately 
paid  because  the  distance  to  be  traveled 
is  unusually  long  (for  example,  over.  100 
miles  each  way)  and  there  are  no  other 
physicians  qualified  to  furnish  the 
service  within  that  distance  of  the 
hospital.  Therefore,  in  unusual  cases, 
physicians  may  bill  CPT  code  99082 
(Unusual  travel)  and  carriers  will  pay  if 
appropriate,  and  review  each  individual 
case  in  question.  Permitting  payment  for 
unusual  travel  on  a  "by  report"  basis 
under  these  unusual  circumstances 
should  ameliorate  any  problems  of 
access  to  services  in  rural  hospitals. 

Comment  Commenters  indicated  that 
payment  should  be  made  for  travel  and 
other  unique  expenses  for  the  physician 
who  makes  house  calls.  Commenters 
indicated  that  we  recognize  travel  by 
nonphysician  practitioners  and  should 
also  recognize  it  for  physicians. 

Response:  In  establishing  the  RVUs 
for  home  visits,  we  attempted  to 
recognize  the  higher  costs  associated 
with  performing  these  visits.  This  should 
appropriately  compensate  physicians  for 
any  higher  travel  costs  associated  with 
home  visits. 

4.  New  Physician/Practitioner 
Adjustment 

Under  the  law,  we  are  required  to 
reduce  the  fee  schedule  payment  for 
physicians  and  independently  practicing 
PTs  and  OTs  who  are  in  their  first 
through  fourth  years  of  practice  if 
certain  conditions  are  met. 

As  specified  in  the  statute,  we  will  not 
apply  the  new  practitioner  adjustment  to 
primary  care  services  furnished  by 
physicians  (as  defined  in  section 
1842(i)(4)  of  the  Act)  or  to  services 
furnished  by  physicians  or  PTs  or  OTs 
in  a  rural  area  (as  defined  in  section 
1886(d)(2)(D)  of  die  Act)  that  is 
designated,  under  section  332(a)(1)(A)  of 
the  Public  Health  Service  Act,  as  a 
Health  Professional  Shortage  Area 
(HPSA). 

We  explained  in  the  proposed  rule 
that  the  payment  for  the  service  of  a 
new  physician  would  be  80  percent  of 
the  fee  schedule  amount  in  the  first  year, 
85  percent  of  the  fee  schedule  amount  in 
the  second  year,  90  percent  of  the  fee 
schedule  amount  in  the  third  year,  and 
95  percent  of  the  fee  schedule  amount  in 
the  fourth  year.  These  percentages  are 
specified  in  statute. 

We  explained  in  the  proposed  rule 
that  the  "first  year  of  practice"  was 
defined  in  the  statute  as  the  first  full  CY 
during  the  first  6  months  of  which  the 
physician  or  independently  practicing 


PT  or  OT  furnishes  professional  services 
for  which  payment  may  be  made  under 
Part  B  plus  any  portion  of  the  prior  CY  if 
that  prior  year  does  not  meet  the  first  6 
months'  test.  The  second,  third,  and 
fourth  years  of  practice  would  be  the 
first,  second,  and  third  CYs  respectively, 
following  the  first  year  of  practice. 
These  reductions  would  apply  to  each 
physician  based  on  his  or  her  status  as  a 
"new  physician",  regardless  of  whether 
the  new  physician  is  a  member  of  a 
group  practice. 

[Limits  on  Payment  for  New  Physicians] 

Comment  Many  commenters 
addressed  the  issue  of  the  Medicare 
limits  on  payment  for  new  physicians. 
Most  of  the  commenters  argued  that 
newly  trained  physicians  frequenUy 
possess  better  state  of  the  art 
knowledge  and  techniques  than 
established  physicians  and  that  there 
should  be  equal  pay  for  equal  work. 
Other  commenters  indicated  that  the 
costs  of  operating  a  medical  practice  for 
a  new  physician  are  just  as  high  as  for 
an  established  physician  and,  in  fact, 
with  the  educational  loans  that  need  to 
be  repaid,  costs  can  be  even  higher.  A 
number  of  commenters  remarked  that 
the  limits  were  inconsistent  with  the 
theory  behind  a  resource-based 
payment  system.  Several  commenters 
indicated  that  the  definition  of  the  "first 
year  of  practice"  is  discriminatory 
because  it  penalizes  not  only  physicians 
newly  out  of  training  (who  do  not 
typically  start  practicing  until  July  and 
are  consequenUy  subject  to  the  80 
percent  limit  for  18  months),  but  also 
experienced  physicians  who  neither 
previously  treated  nor  billed  Medicare 
patients  (for  example,  military,  hospital- 
based,  or  foreign  physicians).  Other 
commenters  recommended  that  the 
definition  of  "first  year  of  practice"  be 
simplified  to  mean  the  first  CY  ending 
on  December  31  during  which  the 
physician  furnishes  professional 
services  to  Medicare  beneficiaries, 
while  others  recommend  that  it  be 
simplified  to  mean  the  first  12  months 
that  a  physician  is  in  practice.  They  note 
that  the  definition  used  in  the  proposed 
rule  could  mean  that  a  new  physician 
would  be  considered  to  be  in  his  or  her 
first  year  of  practice  for  up  to  23  months. 

Response:  Section  4106(b)  of  Public 
Law  101-508  specifically  provides  for 
application  of  the  limits  under  the  fee 
schedule  to  physicians  in  the  first 
through  fourth  years  of  practice.  The 
definition  of  the  "first  year  of  practice" 
is  also  established  by  statute  as  the  first 
full  CY  of  furnishing  physician  services 
for  which  payment  is  made  (either  to  the 
physician  or  the  physician's  employer) 
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under  Medicare  Part  B.  The  coininenters 
are  correct  that  this  could  mean  that  a 
physician  first  beginning  practice  in 
February  would  be  considered  to  be  a 
first  year  physician  through  December  of 
the  following  year,  or  a  total  of  23 
months.  Since  the  law  is  quite  specific. 
we  consequently  have  no  administrative 
discretion  in  this  matter.  However,  an 
amendment  to  this  provision  is 
contained  in  H.R.  1555.  the  Technical 
Corrections  Acts  of  1991.  This  bill  would 
modify  the  definition  of  "first  year  of 
practice"  to  be  "the  end  of  the  calendar 
year  during  the  first  6  months  which  the 
physician  has  furnished  professional 
services  while  the  physician  or 
practitioner  is  not  in  an  internship  or 
residency  training  program." 

We  believe  the  provision  that  phases 
in  payment  increases  for  new  physicians 
is  sou/id  policy  and  is  consistent  with  a 
resource-based  fee  schedule.  First,  in 
most  professions,  there  is  an  increase  in 
the  earnings  profile,  with  younger 
persons  earning  less  than  their  more 
established  counterparts.  For  example,  a 
recent  study  for  us  found  that  most 
HMOs  use  a  payment  differential  based 
on  experience.  Second,  the  RVS 
embodies  physician  work,  practice 
expenses,  and  malpractice  components 
for  each  service.  The  RVS  measures  the 
average  relative  resources  for 
performing  different  procedures,  but  it 
does  not  establish  payments  for 
individual  services.  The  new  physician 
policy  fully  recognizes  the  resource- 
based  RVS.  However,  the  phasing  in  of 
payment  increments  effectively 
establishes  different  monetary  CFs  for 
first  through  fourth  year  physicians. 

[Determination  of  "New"  Physicians] 

Comment:  A  commenter  raised  the 
issue  that  the  new  physician  policy  has 
resulted  in  his  being  treated  as  a  new 
physician  although,  before  starting  his 
own  practice,  he  had  furnished  services 
to  Medicare  patients  for  over  10  years  as 
an  HMO-employed  physician. 

Response:  Insofar  as  Part  B  payment 
has  been  made  to  either  the  physician  or 
the  physician's  employer  for 
professional  services  furnished  to 
Medicare  patients,  those  services  will  be 
considered  by  the  carrier  in  determining 
the  physician's  year  of  practice. 

[Decreased  Payments  for  New 

Physicians] 

Comment-  Commenters  noted  that 
because  the  decreased  payment  levels 
for  new  physicians  and  certain  other 
practitioners  under  section  1848(a)(4)  of 
the  Act  as  added  by  Public  Law  101-508 
reduce  Medicare  spending,  there  must 
be  an  upward  adjustment  in  the  fee 


schedule  CF  in  order  to  achieve  budget 
neutrality. 

Response:  The  statutory  limits  on 
payments  for  new  physicians  have  been 
taken  into  account  in  establishing  the 
CF  for  this  final  rule. 

[Uniform  Charge  Structure  Group 
Practices] 

Comment-  A  niunber  of  commenters 
disagree  with  our  proposal  to  apply  the 
new  physician  limits  to  physicians  in 
uniform  charge  structure  group 
practices.  Previously,  this  policy  has 
applied  only  to  physicians  in 
independent  practice. 

Response:  The  reason  that  the  new 
physician  limits  were  not  previously 
applied  to  physicians  who  joined  group 
practices  with  a  uniform  charge 
structure  was  due  to  a  combination  of: 

(1)  Long  standing  program  policy,  and 

(2)  the  administrative  difficulty  of 
implementing  the  limits  in  a  group 
practice.  Since  the  early  years  of  the 
Medicare  program,  customary  charges  of 
new  physicians  have  been  set  at  the 
50th  percentile  of  the  weighted 
customary  charge  for  all  physicians  in  a 
locality  By  enacting  the  new  physician 
limit  in  Public  Law  100-203,  Congress 
intended  to  correct  for  those  situations 
when  the  50th  percentile  charge  exceeds 
the  prevailing  charge  as  adjusted  by  the 
MEI.  (The  MEI,  which  was  established 
subsequent  to  the  50th  percentile  policy, 
constrains  Medicare  payment  to  all 
physicians  in  a  locality.  As  a  result, 
Medicare  payment  to  new  physicians 
would  frequently  be  as  high  as  payment 
to  established  physicians.  Congress 
believed  this  was  an  inappropriate 
result.)  In  effect,  the  Public  Law  100-203 
provision  affected  only  those  new 
physicians  whose  customary  charges 
were  based  on  the  50th  percentile  rule. 
However,  since  the  early  years  of  the 
program,  group  practices  with  a  uniform 
charge  structure  have  been  permitted  to 
submit  claims  under  a  group  billing 
number.  As  a  result.  Medicare 
customary  charge  profiles  have  been 
developed  for  the  entire  group  rather 
than  the  individual  physicians  who 
comprise  the  group.  Additionally,  until 
recently,  there  has  been  no  systematic 
way  for  HCFA  to  identify  individual 
members  of  the  group  to  determine 
whether  the  new  physician  limits  should 
apply.  In  accordance  with  section 
1848(a)(1)  of  the  Act,  however,  payment 
for  physician  services  beginning  January 
1, 1992  will  be  made  on  the  basis  of  a  fee 
schedule.  Consequently,  the  use  of 
customary  charges  has  been  eliminated. 
In  section  1848(a)(4)  of  the  Act, 
Congress  also  provided  that  payment 
limits  be  applied  to  fee  schedule 
amounts  for  physicians  in  the  first 


through  fourth  years  of  practice.  With 
the  combination  of  these  changes  and 
the  mandatory  identification  of 
performing  physicians  on  Medicare 
claims,  carriers  are  now  able  to 
appropriately  apply  the  limits  to 
individual  physicians  within  a  group. 

[Discouragement  of  New  Doctors  From 
Practicing  in  Rural  Areas] 

Comment  Several  commenters 
indicated  that  the  new  physician 
payment  limits  discourage  new  doctors, 
particularly  primary  care  physicians, 
from  establishing  their  practice  in  rural 
and  other  undeserved  areas. 

Response:  Section  4106  of  Public  Law 
101-506  provides  two  exemptions  to  the 
limits  that  otherwise  apply  to  physicians 
in  the  first  through  fourth  years  of 
practice  and  that  deal,  in  part,  with  the 
commenters'  concern.  First,  the  fee 
schedule  amounts  for  primary  care 
services  furnished  by  new  physicians 
are  not  subject  to  the  limits.  Second,  fee 
schedule  amounts  for  services  furnished 
in  rural  areas  that  are  designated 
HPSAs  by  the  PHS  are  not  subject  to  the 
new  physician  ceiling. 

[New  Physician  Payment  Levels 
Compared  With  Those  for  Other  Health 
Care  Practitioners] 

Comment  Several  commenters 
expressed  concern  that,  as  a  result  of 
the  80  percent  payment  limit  for  the 
physician's  first  year  of  practice,  a 
nonphysician  practitioner  or  limited 
licensed  physician  could  receive  higher 
Medicare  payments  than  a  new 
physician. 

Response:  The  commenters  are 
correct,  this  result  could  occur  under 
certain  conditions.  However,  this  is  a 
direct  result  of  the  statutory  regulation. 

5.  Health  Professional  Shortage  Area 
Bonus  Payment. 

Under  section  1833(m)  of  the  Act, 
payments  in  addition  to  the  amounts 
otherwise  payable  under  Part  B  are 
made  to  physicians  who  furnish  covered 
services  to  Medicare  beneficiaries  in 
designated  HPSAs.  Section  6102(d)  of 
Public  Law  101-239  amended  section 
1833(m)  of  the  Act  to  increase  the 
amount  of  this  bonus  payment  from  5 
percent  to  10  percent  for  services 
furnished  after  December  31, 1990.  In 
addition,  the  amendment  broadened  the 
applicability  of  the  bonus  to  include  all 
designated  HPSAs,  eliminating  the 
restriction  under  prior  law  to  Class  1 
and  2  areas.  These  HPSAs,  which  are 
identified  by  the  Public  Health  Service 
(PHS)  under  statutory  guidelines, 
include  both  rural  and  urban  areas,  and 
bonus  payments  may  be  made  in  both 
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rural  and  urban  areas  as  of  January  1, 
1991.  Under  the  statutory  authority  cited 
above,  the  bonus  will  be  applied  to 
payment  amounts  derived  from  the  fee 
schedule  (or  under  the  transition  rules) 
beginning  in  1992.  The  HPSA  bonus  is  a 
payment  made  in  addition  to  any 
amount  payable  under  the  fee  schedule. 

[Extension  of  HPSA  Bonus  to 
Nonphysicians] 

Comment  Some  writers  commented 
that  the  10  percent  bonus  payment  for 
HPSAs  should  be  extended  to 
nonphysician  practitioners.  Another 
commenter  suggested  that  a  10  percent 
premium  be  paid  to  physicians  who 
practice  in  rural  areas  in  order  to  help 
remedy  the  maldistribution  of 
physicians. 

Response:  The  Medicare  statute 
provides  only  that  the  incentive 
payments  be  applied  to  physician 
services  furnished  in  geographic  areas 
designated  as  HPSAs  under  the  Public 
Health  Service  Act.  We  have  no 
authority  to  extend  the  payment  to  other 
areas  or  practitioners. 

[Home  Office  Location] 

Comment  Another  writer  commented 
that,  because  their  home  office  is 
located  in  an  urban  area,  they  would  not 
receive  the  10  percent  bonus  payment 
for  services  performed  in  a  rural  HPSA. 

Response:  The  key  to  eligibility  for  the 
bonus  payment  is  the  site  of  service,  not 
the  location  of  the  practice  or  billing 
office.  If  physician  services  are 
furnished  in  a  rural  or  urban  area  that  is 
designated  as  an  HPSA  under  the  Public 
Health  Service  Act,  those  services  will 
be  eligible  for  the  10  percent  payment. 

/.  Limiting  Charge  on  Nonparticipating 
Physicians 

Effective  January  1. 1991,  the  limiting 
charge  replaced  the  MAAC.  The  limiting 
charge  continues  to  reflect  a  physician's 
historical  actual  charge  until  1993.  For 
CY  1991,  the  limiting  charge  is  the  same 
percentage  (but  no  more  than  40  percent 
for  visits  and  consultation  services,  and 
25  percent  for  other  services)  above  the 
1991  prevailing  charge  for  a 
nonparticipating  physician  as  the 
percentage  by  which  a  physician's  1990 
MAAC  exceeded  the  1990  prevailing 
charge  for  a  nonparticipating  physician. 
For  CY  1992,  the  limiting  charge  is  the 
same  percentage  (but  no  more  than  20 
percent)  above  the  1992  fee  schedule 
amount  for  nonparticipating  physicians 
as  the  percentage  by  which  the 
physician's  1991  limiting  charge 
exceeded  the  1991  prevailing  charge  for 
nonparticipating  physician^ 


Beginning  January  1, 1993,  the  limiting 
charge  is  115  percent  of  the  fee  schedule 
amount  for  nonparticipating  physicians. 

[Limiting  Charge  Levels  Below  MAAC] 

Comment  Commenters  stated  that  the 
limiting  charge  levels  are  far  below  the 
MAAC. 

Response:  The  MAAC.  which  served 
as  a  limit  on  the  actual  charges  of 
nonparticipating  physicians  before  1991, 
was  based  on  an  individual  physician's 
actual  charges  in  the  April  through  June 
1984  quarter.  Since  it  was  based  on 
individual  physician  charging  practices, 
there  was  substantial  variation  in  the 
MAAC  levels  between  physicians.  This 
made  it  difficult  to  monitor  and  for 
beneficiaries  to  understand.  In  addition, 
in  some  cases  the  MAAC  levels  were 
two  and  three  times  the  Medicare 
allowance  so  that  balance  billing 
protection  was  limited.  To  remedy  these 
problems,  Congress  chose  to'  replace  the 
MAAC  with  the  limiting  charge  system, 
which  limits  balance  billing  to  a 
percentage  above  the  prevailing  charge 
or  fee  schedule  amount.  It  is  true  that 
the  limiting  charge  levels  for  many 
physicians  (those  physicians  whose 
charge  levels  were  far  in  excess  of  the 
prevailing  charge  or  fee  schedule 
amount)  will  be  below  the  MAAC 
levels. 

(Beneficiary's  Ability  to  Pay) 

Comment  Commenters  stated  that 
beneficiaries  who  can  afford  to  pay 
charges  higher  than  the  limiting  charge 
should  be  required,  or  at  least  allowed, 
to  pay  higher  amounts. 

Response:  The  statute  does  not 
provide  for  any  exceptions  based  on  a 
beneficiary's  ability  to  pay.  Physicians 
are  prohibited  from  charging  more  than 
the  limiting  charge  regardless  of  whether 
a  beneficiary  is  willing  or  able  to  pay  a 
higher  amount. 

[Effect  of  Limiting  Charge  on  Access  to 
Care] 

Comment  Commenters  believe  the 
limiting  charge  would  adversely  affect 
access  to  care. 

Response:  Since  the  limiting  charge 
went  into  effect  on  January  1. 1991.  there 
has  been  no  evidence  that  it  has 
significantly  affected  access  to  care. 
Consistent  with  the  law,  however,  we 
will  be  closely  monitoring  the  effect  of 
the  fee  schedule  and  the  limiting  charge 
on  beneficiary  access  to  care. 

[Higher  Limiting  Charge  for  Primary 
Care  Physicians] 

Comment  Commenters  stated  that  the 
limiting  charge  should  be  higher  for 
primary  care  physicians  to  assure 


adequate  compensation  levels  for  their 
services. 

Response:  Congress  increased  the 
limiting  charge  for  evaluation  and 
management  services  (visits  and 
consultations)  from  125  percent  to  140 
percent  of  the  1991  prevailing  charge  for 
nonparticipating  physicians.  However, 
under  section  1848(g)(2)(A),  the  special 
treatment  for  primary  care  services 
terminates  January  1, 1992  when  the  fee 
schedule  goes  into  effect.  Under  the  fee 
schedule,  most  payments  for  primary 
care  services  are  estimated  to  increase. 
Therefore,  undfer  the  fee  schedule,  the 
limiting  charge  differential  will  no 
longer  be  authorized  or  justified. 

[Mandatory  Assignment] 

Comment  Some  commenters 
indicated  that  the  limiting  charge 
represents  mandatory  assignment  and 
requested  that  it  be  eliminated.  One 
commenter  requested  an  exemption 
from  the  limiting  charge  for  groups 
engaging  in  biomedical  research, 
medical  education,  and  furnishing 
indigent  care.  Other  commenters 
opposed  changes  in  the  limiting  charge. 

Response:  Congress  enacted  the 
limiting  charge  as  part  of  Public  Law 
101-239.  Any  changes  in  the  limiting 
charge  would  require  new  legislation. 

[Use  of  Out-of-State  Collection  Agencies 
to  Avoid  BiUing  Limits] 

Comment  Some  commenters  stated 
that  balance  billing  limits  are  not  useful 
to  beneficiaries  because  physicians  who 
take  assignment  use  collection  agencies 
in  the  neighboring  States  to  bill  for  the 
difference  between  their  actual  charges 
and  Medicare  payment 

Response:  If  a  physician  takes 
assignment  on  a  Medicare  claim,  he  or 
she  agrees  to  accept  the  Medicare 
payment  amount  as  payment  in  full  for 
the  service  he  or  she  furnishes  to  the 
beneficiary.  The  physician  has  the  legal 
right  to  bill  the  beneficiary  or  a 
secondary  payor  only  for  the  20  percent 
Medicare  coinsurance.  If  the  physician 
takes  assignment  and  bills  the 
beneficiary  or  another  payor  for  more 
than  the  20  percent  copayment,  he  or 
she  has  violated  Federal  law  and  should 
be  reported  to  the  Medicare  carrier.  If  a 
physician  does  not  take  assignment  on  a 
Medicare  claim,  he  or  she  cannot  charge 
the  beneficiary  more  than  the  limiting 
charge  set  by  Medicare  for  the  service.  If 
the  physician  violates  the  limiting 
charge  restriction,  he  or  she  is  subject  to 
sanctions. 

If  these  commenters  know  about 
abuses  in  this  area,  we  urge  them  to 
report  the  abuses  to  the  appropriate 
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officials  in  the  carrier  or  the  Office  of 
the  Inspector  General. 

/.  Comments  on  Regulatory  Impact 
Analysis 

[Lack  of  Regulatory  Impact  Statements 
for  Global  Surgery] 

Comment  Commenters  objected  to 
the  absence  of  regulatory  impact/ 
flexibility/recordkeeping  statements  for 
the  initial  global  surgery  notice,  of 
which  they  consider  the  proposed  rule  to 
be  an  extension.  * 

Response:  We  stated  in  the  January  8, 
1991  proposed  notice  (56  FR  703)  that  we 
are  not  required  to  pubUsh  a  detailed 
regulatory  impact  analysis  for  the  global 
surgery  policy  because  the  proposed 
notice  does  not  meet  one  of  the 
Executive  Order  12291  criteria  for  a 
major  rule  or  criteria  of  the  Regulatory 
Flexibility  Act.  We  believe  the  economic 
impact  as  a  result  of  the  global  surgery 
policy  will  be  minimal  because  our 
policy,  in  general,  closely  reflects 
current  billing  practices  by  surgeons. 
The  global  surgery  policy  has  become 
part  of  both  the  proposed  rule  and  this 
final  rule  for  the  physician  fee  schedule, 
both  of  which  include  an  impact 
statement  for  all  of  the  provisions  of  the 
fee  schedule. 

[Medicare  Payment  Would  be  Less  Than 
Medicaid  Payment] 

Comment-  Several  commenters 
expressed  concern  that  imder  the 
proposed  rules  the  fully  implemented 
pajment  amounts  would  be  below 
Medicaid  rates  in  many  States,  and  in 
some  instances  would  be  below  practice 
expense  costs.  One  commenter  noted 
that  some  physicians  refuse  to  treat 
Medicaid  patients  because  of  the  low 
payment  rates.  Thus,  implementation  of 
the  proposed  cuts  could  have  the  same 
effect  with  respect  to  Medicare. 

Response:  As  discussed  in  the  CF 
section,  because  of  the  policy  changes 
from  the  proposed  rule,  the  impact  of 
physician  fee  schedule  implementation 
on  physician  payments  per  service  is 
very  different,  particularly  in  the  later 
years  of  the  transition.  Although  the 
redistributive  effects  remain,  generally 
shifting  payments  from  procedural 
services  toward  cognitive  services,  the 
dampening  effect  of  the  transition 
adjustment  on  payments  across  the 
board  has  been  eliminated.  As  a  result, 
losses  are  generally  smaller  and  gains 
generally  larger.  We  believe  the 
resulting  payment  amounts  are  fair  and 
adequate  and  will  provide  an 
appropriate  level  of  compensation  to 
physicians  for  the  services  they  furnish 
Medicare  beneficiaries.  Although 
Medicare  payment  amoimts  might  be 


less  than  Medicaid  payment  amounts  for 
some  services  in  some  localities  (as  is 
the  case  under  the  current  payment 
system),  we  do  not  believe  this 
represents  a  "problem"  or  a  threat  to 
beneficiary  access  to  services.  In  any 
case,  Medicare  payment  will  still 
generally  be  higher  than  Medicaid 
levels.  We  will  monitor  the  situation  to 
ensure  beneficiary  access  to  needed 
care. 

[Access  to  Specialty  Care] 

Comment  One  commenter  suggested 
that  the  drastic  reductions  experienced 
by  dermatologists  may  have  the 
undesirable  effect  of  shifting  service  to 
non-Medicare  patients.  Another 
commenter  noted  that  the  national  goal 
of  reducing  cancer  mortality  would  be 
unattainable  if  inadequate  payment 
limits  access  to  radiation  oncology 
services.  Another  reported  that  the 
reductions  in  payment  could  have 
serious  repercussions  over  the  long  term 
for  both  the  quaUty  and  availability  of 
gastroenterological  care  for  the 
Medicare  beneficiary.  One  commenter 
believes  medical  eye  care  for  Medicare 
patients  would  virtually  cease. 

Response:  As  explained  above, 
revision  of  the  transition  adjustment 
policy  from  the  proposed  rule  has 
changed  the  predicted  impact  of  the  fee 
schedule  considerably,  with  almost  all 
specialties  predicted  to  receive  higher 
payments  than  they  would  have  under 
the  proposed  rule.  In  addition, 
modifications  to  RVUs  for  various 
services  have  been  made  in  response  to 
specific  comments  received.  (See 
comments  and  responses  on  physician 
RVUs  for  more  detail.)  Therefore,  we 
believe  the  dire  forecasts  of  the 
commenters  are  not  likely  to  occur,  even 
with  respect  to  the  specialties 
experiencing  the  largest  reductions  in 
payments  per  service  under  the  fee 
schedule. 

[Access  to  Internal  Medicine  Care] 

Comment  One  commenter  believes 
physicians  practicing  internal  medicine 
would  continue  to  take  care  of  their 
Medicare  patients,  given  their 
professional  and  personal  commitments 
to  those  individuals.  The  inadequate 
payment,  however,  would  lead  to 
growing  limitations  in  access  to  care 
and  would  have  a  negative  impact  on 
the  future  of  internal  medicine.  Another 
commenter  cited  Medicare's  historic 
undervaluation  of  evaluation  and 
management  services  as  contributing  to 
a  crisis  that  threatens  the  access  to 
quality  care  for  beneficiaries.  One 
commenter  explained  that  since 
Medicare  patients  rely  on  internists 
more  than  any  other  physicians,  the  fee 


schedule  would  have  a 
disproportionately  greater  impact  on 
internal  medicine  than  any  other 
physician  specialty.  Because  of  the  fee 
schedule's  inadequate  recognition  of 
internists'  evaluation  and  management 
services,  access  to  care  for  millions  of 
Medicare  patients  that  depend  on 
internists  for  their  medical  care  would 
be  at  risk. 

Response:  The  negative  impact  of  the 
physician  fee  schedule  on  payments  to 
internists  under  the  proposed  rule 
resulted  from  the  transition  adjustment 
policy.  Final  rule  impact  analyses  show 
the  internists  gaining  modestly  in  the 
near  term  and  significantly  by  1996  (5 
percent  increase  in  payments  per 
service  and  a  7  percent  increase  in  total 
payments).  Overall  Medicare  payments 
to  internists  are  predicted  to  grow  at  an 
average  aimual  rate  of  13  percent  over 
the  next  5  years,  when  all  the  factors 
normally  a  part  of  budget  estimation  are 
taken  into  account. 

[Staffing  Problems] 

Comment  Commenters  expressed 
concerns  involving  staffing  problems 
that  relate  to  the  inability  to  recruit 
students  for  residency  slots  and  to  the 
inabiUty  to  retain  physicians.  One 
commenter  noted  that  the  recruitment 
and  retention  of  qualified  physicians 
into  the  field  of  infectious  diseases  was 
very  difficult  because  of  a  high  bum-out 
rate.  The  commenter  believes  the 
situation  will  not  improve  unless  the  fee 
schedule  addresses  the  underpayment 
for  cognitive  physician  services.  The 
proposed  rule  continues  the  inadequate 
distribution  of  payment  and  would 
result  in  more  limited  access  to  care  to 
Medicare  beneficiaries.  Several 
commenters  reported  an  inadequate 
number  of  applicants  for  residency 
positions.  In  1991,  only  78  percent  of 
internal  medicine  positions  were  filled. 
The  commenter  asserted  that  it  was  the 
fourth  year  in  a  row  internal  medicine 
residency  programs  were  unable  to 
attract  enough  internists  to  fill  the 
available  slots.  The  commenter  believes 
low  Medicare  fees  appear  to  be  a  major 
cause  for  the  declining  attractiveness  of 
internal  medicine.  Another  commenter 
believes  the  small  increase  in  family 
practice  fees  will  not  significantly 
improve  student  interest  in  the  fields  of 
family  medicine,  pediatrics,  and  internal 
medicine. 

Response:  The  whole  question  of  the 
availability  of  physicians  and  the 
distribution  of  physicians  among 
specialties  and  among  geographic  areas 
goes  well  beyond  the  scope  of  the 
Medicare  physician  fee  schedule.  Many 
factors  other  than  Medicare  payment 
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levels  figure  into  an  individual's 
decision  to  pursue  a  medical  career  and 
a  particular  specialty  and  location. 
Insofar  as  fee  schedule  implementation 
will  have  an  effect  on  these  decisions, 
however,  it  should  be  generally  a 
beneficial  effect,  since  the  new  fee 
structure  will  be  primarily  based  on  the 
resources  used  in  furnishing  services 
.  and  on  measured  differences  in  practice 
costs  between  different  geographic 
areas.  Since  the  Medicare  physician  fee 
schedule  is  budget  neutral  relative  to  the 
1991  CPR  charge-based  system,  the 
argument  that  the  fee  schedule  would 
drive  large  numbers  of  individuals  away 
from  the  practice  of  medicine  seems 
implausible.  This  is  particularly  true 
given  our  budget  outlay  prediction  that 
Medicare  payments  to  physicians 
overall  will  increase  at  an  average 
annual  rate  of  12  percent  during  the 
period  1992  through  1996.  (No  specialty 
group  is  predicted  to  receive  less  than  a 
^  9  percent  annual  increase  through  1996.) 
'   As  a  final  point,  we  recognize  that  the 
problem  of  physician  shortages  in  rural 
areas  and  in  certain  inner  city  areas 
persists,  and  we  note  that  the  HPSA 
bonus  payments  (add-ons  to  Medicare 
payments)  are  designed  to  help  recruit 
and  retain  physicians  in  those  areas. 

[Access  to  Appropriate  Care] 

Comment  Several  commenters  stated 
that  the  reduction  in  payment  levels 
would  result  in  deterring  physicians 
from  offering  Medicare  beneficiaries  full 
access  to  appropriate  care.  Several 
commenters  see  the  proposed  rule 
generating  a  two-tiered  system  of  care 
in  which  the  elderly  are  disadvantaged. 
Commenters  say  that  the  fee  schedule 
results  in  rationing  of  care,  using 
redistribution  of  payments  as  an  excuse 
to  limit  utilization  of  and  access  to  care 
to  save  Federal  funds.  Several 
commenters  believe  physicians  would 
not  take  assignment  once  the  fee 
schedule  takes  effect.  Some  commenters 
believe  physicians  will  leave  rural 
areas,  threatening  access  to  care  for 
some  beneficiaries.  Another  commented 
that  the  fee  schedule  would  result  in 
increased  patient  queueing  and  long 
lines  before  elective  surgery.  Another 
commenter  believes  that  a  large  number 
of  Medicare  beneficiaries  will  have  to 
travel  considerable  distances  just  to  find 
'  access  to  care. 

Response:  Given  the  figures  already 
cited  from  the  final  rule  impact  analyses 
predicting  continued  robust  growth  in 
Medicare  physician  oayments  over  the 
next  5  years,  these  predictions  seem 
extremely  implausible.  In  addition,  it  is 
worth  noting  that  Pub.  L  101-239 
requires  us  to  monitor  beneficiary 
access  to  care  and  provide  regular 


reports  to  Congress  on  any  problems 
that  may  be  identified  as  a  result  of  the 
implementation  of  physician  payment 
reform. 

[Impact  on  Rural  Hospitals] 

Comment  Commenters  argued  that 
the  rural  hospital  impact  statement  in 
the  proposed  rule  reflects  little 
understanding  of  the  problems  facing 
rural  hospitals  under  the  proposed  fee 
schedule.  Rural  hospitals  do  not  rely  on 
hospital-based  physicians.  Instead  rural 
hospitals  rely  on  pathologists  and  other 
medical  specialists  to  travel  on  site  and 
furnish  services.  The  proposed  rule  fails 
to  provide  appropriate  payment  for  the 
technical  component  of  pathology 
services.  It  fails  to  provide  for  detention 
time  payments  and  it  would  eliminate 
payment  for  travel  expenses. 
Commenters  believe  the  proposed  rule 
would  result  in  rural  hospital  closures. 

Response:  In  general,  we  expect  the 
fee  schedule  to  increase  Medicare 
physician  payments  in  rural  areas 
relative  to  urban  areas  including 
physicians'  services  furnished  in  rural 
hospitals.  While  payments  in  many  rural 
areas  are  now  relatively  low  due  to  the 
continuing  effects  of  low  historical 
charges  under  the  CPR  charge  system, 
these  differences  in  payment  relative  to 
urban  areas  will  be  substantially 
reduced  under  the  fee  schedule.  Under 
the  new  schedule,  the  fee  for  each 
Medicare  physician  service  will  be 
uniform  nationwide,  with  an  adjustment 
for  relative  differences  in  practice  costs 
as  reflected  in  the  GPCIs.  The  use  of  the 
GPCI  for  physician  work  provides  a 
significant  advantage  for  rural  areas, 
because  this  GPCI  reflects  only  one 
quarter  of  the  actual  differences  in 
practice  costs  relative  to  the  national 
average. 

In  addition,  use  of  relative  values  for 
services  based  on  the  relative  resources 
required  to  fmnish  the  services  will 
increase  payments  for  visits  and 
consultations  compared  to  procedural 
services  such  as  surgery  and  anesthesia. 
Because  a  larger  portion  of  care 
furnished  in  rural  areas  is  primary  care, 
most  rural  areas  stand  to  benefit  from 
the  higher  relative  payments  for  visits 
and  consultations. 

Although  we  discuss  these  issues 
extensively  elsewhere,  we  note  that 
payments  for  all  services,  including 
services  in  rural  areas,  have  been 
significantly  increased  in  this  final  rule 
relative  to  the  proposed  rule.  Finally,  we 
have  eliminated  separate  payments  for 
travel.  We  discuss  elsewhere,  however, 
that  imder  very  unusual  circumstances 
requiring  long  distances  for  travel, 
physicians  can  request  special  carrier 
review  by  billing  using  code  99082. 


[Cost-Shifting] 

Comment  Commenters  believe  that 
the  fee  schedule  is  an  attempt  to  limit 
health  care  options  for  older  people  in 
an  effort  to  save  money  for  the 
government  while  shifting  the  burden  to 
the  patient  and  the  physician.  One 
commenter  argued  that  as  the  treatment 
of  Medicare  patients  becomes  less  and 
less  remunerative  for  physicians, 
practice  costs  will  remain  the  same  or 
increase.  Thus,  in  order  to  remain  in 
practice,  physicians  will  shift  costs 
associated  with  treating  Medicare 
patients  to  their  non-Medicare  patients. 
This  will  increase  the  cost  of  private 
health  insurance  and  will  residt  in  an 
increased  number  of  uninsured  persons. 

Response:  As  explained  above, 
implementation  of  the  physician  fee 
schedule  will  not  "save  the  government 
money"  because  the  fee  schedule  under 
the  final  rule  is  being  implemented  in  a 
budget-neutral  manner.  Medicare 
payments  to  physicians  are  predicted  to 
increase  by  an  average  annual  rate  of  12 
percent  over  the  next  5  years.  Thus,  the 
commenters'  statements  are  not 
supported  by  our  impact  analyses. 
Whether  physicians  experiencing 
reductions  in  payments  per  service  will 
shift  costs  to  non-Medicare  patients  is 
not  within  our  control,  but  we  beUeve 
the  opportunities  for  shifting  are 
relatively  limited.  The  same  financial 
pressures  that  beset  the  Medicare  trust 
funds  are  experienced  by  private 
insurers,  who  have  stepped  up  efforts  to 
conduct  effective  utilization  review, 
prior  approval  for  expensive  tests,  and 
so  on.  It  seems  more  likely  to  us  that 
private  insurers  will  follow  suit  and 
develop  rate  structures  more  in  line  with 
the  new  physician  fee  schedule  rather 
than  allowing  their  costs  to  rise  as  a 
result  of  Medicare  payment  changes. 

K.  General  or  Procedural  Comments 

[Primary  Care  Still  Underpaid] 

Comment  Some  commenters  stated 
that  under  the  fee  schedule  we 
proposed,  primary  care  continues  to  be 
underpaid  and  that  surgical  services 
continue  to  be  overpaid  commensurate 
with  their  value. 

Response:  We  believe  the  historic 
imbalances  in  payment  for  physician 
work  for  primary  care  and  surgical 
services  are  substantially  corrected  by 
implementation  of  the  RVS.  However,  as 
discussed  in  the  section  on  future 
refinements  of  the  RVUs,  we 
acknowledge  that  some  additional  RVU 
adjustments  may  be  necessary  and  that 
the  RVUs  are  likely  to  need  frequent 
review  and  adjustment  because  the 
work  contained  in  medical  and  surgical 
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services  changes  as  new  techniques, 
new  drugs,  and  advanced  knowledge 
change  the  services. 

However,  the  law  requires  us  to 
create  payment  amounts  based  on  both 
resource-based  relative  values  for  work 
and  on  charge-based  values  for  practice 
expenses.  Therefore,  the  historic  charges 
for  services  are  responsible  for  a  large 
part  of  the  payment  for  each  service 
under  the  fee  schedule.  As  discussed 
elsewhere,  we  agree  that  further 
analysis  is  needed  before  it  will  be 
possible  to  consider  refinements  to 
practice  expense  and  malpractice  RVUs. 

[Medical  Care  Should  be  Viewed  as  a 
Public  Utility] 

Comment:  Some  commenters  stated 
that  medical  care  should  be  viewed  by 
the  Federal  government  as  a  public 
utility  to  which  people  are  entitled  and 
that  physician  services  and  payment  for 
them  should  therefore  be  tightly 
controlled  by  the  government. 

Response:  The  Medicare  fee  schedule 
for  physician  services  is  not  an  attempt 
to  control  physician  services.  It  is  the 
vehicle  required  by  the  law  for  setting 
payment  amounts  for  services  furnished 
to  individuals  who  are  insured  by  the 
Medicare  insurance  program. 

[Provide  120  Days  for  Participation 
Decision] 

Comment:  Some  commenters  stated 
that  to  be  fair,  we  must  give  physicians 
at  least  120  days  after  the  participating 
physician  letter  is  received  to  make  the 
decision  regarding  whether  to 
participate  or  not.  They  beheve  the 
decision  this  year  will  be  far  more 
difHcult  to  make  than  in  years  past, 
because  they  will  need  to  acquire 
information  on  the  impact  of  the  fee 
schedule  on  their  practice  to  determine 
if  they  are  able  to  participate  in 
Medicare  or  to  continue  to  treat 
Medicare  beneficiaries.  The  commenters 
stated  that  they  need  at  least  120  days 
to  acquire  this  information  and  to  make 
a  rational  decision. 

Response:  We  believe  physicians 
should  be  able  to  make  their 
participation  decision  within  the  time 
frame  that  is  being  provided.  Carriers 
will  furnish  all  physicians  with  the 
applicable  fee  schedule  amounts  and 
limiting  charge  data  to  assist  them  in 
making  their  decision. 

[Podiatric  Terminology] 

Comment-  Commenters  requested  that 
we  use  the  statutory  language  when 
referring  to  doctors  that  furnish 
podiatric  services;  that  is,  "doctors  of 
podiatric  medicine." 

Response:  When  citing  the  statute  in 
this  tinal  rule,  we  have  used  the  specific 


statutory  language.  For  convenience  in 
discussing  the  statutory  provision,  we 
have  continued  to  use  the  term 
"podiatrists". 

[Use  of  Term  "Limited  Licensed 
Practitioner"] 

Comment-  Commenters  objected  to 
the  use  of  the  term  "limited  licensed 
practitioners"  to  describe  physicians 
other  than  MDs  or  DOs.  They  noted  that 
the  law  considers  podiatrists, 
optometrists,  dentists,  oral  surgeons, 
and  chiropractors  to  be  physicians, 
within  the  limits  specified  in  the  law, 
and  that  they  should  be  called 
"physicians." 

Response:  We  use  the  term  "limited 
licensed  practitioners"  to  differentiate 
MDs  and  DOs  from  other  physicians 
whose  inclusion  in  the  definition  of 
"physician"  is  more  limited  by  the  law. 
We  have  continued  to  use  this 
terminology  if  relevant  when  discussing 
issues  in  the  fee  schedule.  When  this 
distinction  in  the  type  of  physician  is  not 
necessary  to  the  discussion,  we  use  the 
term  "physician"  to  mean  anyone  as 
defined  in  section  1861  (r)  of  the  Act. 

[Fee  Schedule  Lists  Subject  to 
Comment] 

Comment:  Some  commenters  stated 
that  the  lists  of  major  surgical 
procedures,  minor  surgical  procedures, 
internal  claims  processing  lists  of  intra- 
operative services,  and  services  subject 
to  the  site-of-service  differential  should 
be  published  for  comment. 

Response:  The  lists  of  major  surgical 
procedures,  minor  surgical  procedures, 
and  services  subject  to  the  site-of- 
service  differential  can  be  found  in 
Addendum  B  of  this  final  rule.  We  will 
accept  comments  on  these  lists  for 
possible  future  revision.  There  is  no  list 
of  intra-operative  services  per  se. 
Instead,  for  claims  processing  purposes 
our  carriers  will  have  in  their  systems 
for  each  surgical  code  a  list  of  codes  for 
which  no  separate  payment  should  be 
made  if  performed  coincident  with  a 
major  surgery.  Physicians  having 
questions  about  their  carrier's  edits 
should  bring  them  to  the  attention  of 
their  CMD. 

[Specialty  Code  for  Emergency 
Medicine] 

Comment  Some  commenters 
expressed  support  for  our  effort  to 
establish  a  separate  specialty  code  for 
emergency  medicine. 

Response:  We  expect  emergency 
medicine  to  be  established  as  a 
physician  specialty  for  Medicare 
purposes  beginning  in  early  1992. 


[Delay  in  Implementation  of  Fee 
Schedule] 

Comment'  Commenters  requested  a 
delay  in  implementation  of  the  fee 
schedule,  citing  the  absence  of  RVUs  for 
many  codes,  many  questions  about  the 
validity  of  the  RVUs  provided  by 
Harvard,  questions  about  the  budget- 
neutral  computation  of  the  CF,  and 
concerns  over  the  effect  of 
standardization  of  carrier  practices  on 
implementation  of  the  system. 

Response:  The  statute  specifies  that 
the  system  must  be  implemented  for 
services  furnished  after  December  31, 
1991,  and  we  expect  to  meet  that 
requirement.  We  provided  opportimity 
for  public  comment  on  the  fee  schedule, 
with  the  exception  of  some  RVUs 
(generally  for  infrequently  occurring 
services)  on  which  we  are  now 
accepting  comments.  In  addition,  we 
also  invited  comments  on  several 
documents  before  publishing  the 
proposed  rule  (that  is,  the  global  fee 
notice  and  the  model  fee  schedule]  to 
ensure  maximum  public  knowledge  and 
exposure  to  the  issues  in  the  fee 
schedule.  We  believe  that  the  fee 
schedule  can  be  implemented  timely, 
and  we  do  not  see  a  valid  reason  to 
delay  it. 

[Re-Issuance  of  Another  Proposed  Rule] 

Comment  Commenters  stated  that  so 
many  issues  are  unresolved  in  the 
proposed  rule  that  we  should  either  re- 
issue another  proposed  rule  with  the 
final  RVUs  and  take  a  position  on  all 
other  issues  or  the  final  rule  shoiild  be 
an  interim  final  with  opportunity  for 
comment  made  available  on  all  aspects 
of  the  rule. 

Response:  The  purpose  of  a  proposed 
rule  is  not  to  resolve  issues,  but  to 
present  them  and  to  solicit  public 
comments  on  them.  Concerning  this  fee 
schedule,  we  also  presented  the  issues 
in  two  separate  notices  on  the  model  fee 
schedule  and  a  global  surgical  package. 
These  three  Federal  Register  notices 
represent  more  opportunity  for  public 
comment  than  is  typical  for  a  HCFA 
regulation  and  demonstrate  our 
dedication  to  fulfilling  our 
responsibilities  under  the 
Administrative  Procedures  Act. 

In  view  of  this  extraordinary  public 
input  on  this  regulation,  we  believe  that 
we  are  justified  in  issuing  a  final  rule, 
with  comment  limited  only  to  the  RVUs. 

[HCFA  Should  Disclose  Details  of 
Meetings  With  Physician  Organization] 

Comment-  Commenters  believe  we 
should  be  required  to  disclose  the 
details  of  consultations  with 
organizations  representing  physicians 
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since  these  groups  have  a  bias  in  their 
discussions  with  us.  One  commenter 
believes  that  the  fee  schedule  blatantly 
favors  general  practitioners  over 
specialists  and  that  the  economic  biases 
of  the  leadership  of  these  physician 
groups  must  be  considered  in 
determining  whether  the  information 
offered  to  HCFA  by  these  groups  was 
flawed,  biased,  or  self-serving. 

Response:  As  we  indicated  earlier,  we 
met  with  every  physician  organization 
that  requested  a  meeting.  Moreover,  the 
sole  purpose  of  these  meetings  was  for 
us  to  hear  organization  comments,  and 
they  were  advised  that  their  comments 
should  be  submitted  in  writing  if  they 
wanted  them  included  in  our 
deliberations.  The  comments  they 
submitted  in  writing  are  available  for 
public  review. 

With  respect  to  the  comment  that  the 
RVS  is  biased  against  procedural 
services  and  toward  primary  care,  we 
do  not  agree  that  the  fee  schedule's 
increased  payments  for  primary  care 
services  and  reduced  payments  for 
many  procedures  is  the  result  of  bias. 
The  increases  in  values  for  primary  care 
services  are  the  result  of  the  earliest  and 
most  significant  finding  of  the  Harvard 
study — that  primary  care  services  have 
been  relatively  undervalued  under  the 
reasonable  charge  payment 
methodology  and  that  many  procedural 
services  have  been  relatively 
overvalued.  Congress  has  accepted 
these  study  findings  in  its  overvalued 
procedure  reductions  in  Public  Law  101- 
203,  Public  Law  101-360,  Public  Law 
101-239,  and  Public  Law  101-508,  and  in 
the  legislation  authorizing  the  fee 
schedule.  The  redistribution  of  Medicare 
payment  under  the  fee  schedule  results 
from  the  establishment  of  appropriate 
values  for  primary  care  services  relative 
to  procedural  services. 

[Inadequate  Time  for  Review  of  the 
Proposed  Rule] 

Comment  Commenters  stated  we 
allowed  inadequate  time  for  review  and 
study  of  the  proposed  rule,  particularly 
given  that  the  proposed  rule  indicated 
that  comments  that  are  substantiated  by 
new  data  or  analysis  of  pre-existing 
studies  would  be  most  persuasive. 
Commenters  stated  that  the  60-day  time 
frame  was  an  inadequate  time  to 
develop  the  new  data  that  we  indicated 
we  would  find  persuasive  or  to  perform 
a  substantial  analysis  of  the  impact  of 
the  proposed  rule  on  physicians. 

Response:  We  believe,  given  the 
opportimity  for  comment  on  the  model 
fee  schedule  published  on  September  4, 
1990  and  the  global  surgical  notice 
published  on  January  8, 1991,  the  60-day 
comment  period  on  the  proposed  rxAe 


afforded  the  public  a  sufficient 
opportunity  to  comment.  The  upcoming 
fee  schedule  was  of  no  surprise  to 
physicians  and  physician  organizations, 
as  evidenced  by  the  studies  that  were 
commissioned  by  some  physician 
organizations  months  in  advance  of  the 
proposed  rule  publication.  The  model 
fee  schedule,  the  global  surgical  notice 
and  other  vehicles  such  as  our  article  in 
JAMA  in  August  of  1990  and  Harvard's 
earlier  article  in  JAMA  in  1988  provided 
advance  notice  on  which  interested 
parties  could  base  a  decision  to  perform 
an  independent  study. 

["Reprints"  of  Proposed  Rule] 

Comment:  Commenters  stated  that  our 
decision  not  to  reprint  copies  of  the 
proposed  rule  after  all  copies  had  been 
sold  and  our  practice  of  returning 
unfilled  orders  for  the  proposed  rule 
despite  the  notice  indicating  availability 
of  the  document  (56  FR  25792)  denied 
interested  parties  the  right  to  comment 
on  the  proposed  rule. 

Response:  Based  on  our  request,  the 
Government  Printing  Office  (GPO) 
initially  printed  twice  as  many  copies  of 
the  proposed  rule  (5.000  copies)  as  were 
printed  for  the  model  fee  schedule 
notice,  although  most  of  the  model  fee 
schedule  copies  were  not  sold.  The  GPO 
did  reprint  the  proposed  rule  a  second 
time  based  on  the  requests  it  received. 
In  fact,  GPO  disposed  of  nearly  4,400 
copies  after  requests  for  copies  ceased. 
It  is  possible  that  if  the  commenters  did 
not  request  the  "special  order"  of  Part  III 
of  the  )une  5, 1991  Federal  Register,  the 
GPO  operator  may  have  expected  the 
commenters  were  requesting  the  June  5, 
1991  Federal  Register  in  its  entirety, 
which  was  sold  out.  We  returned 
unfilled  orders  for  copies  of  the 
proposed  rule,  because  we  had  specified 
that  copies  of  the  proposed  rule  were 
available  from  GPO  and  virtually  all 
major  libraries  in  the  country. 

[Due  Process  Under  the  Fee  Schedule] 

Comment  Commenters  objected  to 
the  absence  of  a  discussion  of  issues  of 
due  process  under  the  fee  schedule. 
They  stated  that  current  payment  rules 
vary  widely  by  Medicare  carrier  and 
that  massive  efforts  at  carrier 
standardization  will  be  needed  to 
implement  the  fee  schedule.  As  a  part  of 
this  level  of  standardization,  they 
believe  that  there  will  be  numerous 
disputes  concerning  how  carriers  have 
implemented  the  policy  and  they  want 
physicians  to  be  able  to  appeal 
erroneous  payments  that  result  from 
carrier  errors  to  an  independent 
adjudicative  body.  They  request  that  a 
process  be  modeled  after  the  Provider 


Reimbursement  Review  Process  Board 
that  is  currently  used  for  hospitals. 

Response:  The  statue  specifies  the 
appeal  process  for  both  Part  A  and  Part 
B  of  the  Medicare  program.  The  Provider 
Reimbursement  Review  Board  is  a  part 
of  the  appeals  process  for  providers  and 
others  receiving  Medicare  payments 
from  intermediaries  under  the  hospital 
PPS  or  on  a  reasonable  cost-related 
method  of  payment.  The  statute  does 
not  provide  for  a  similar  body  as  part  of 
the  appeals  process  for  claims  paid  by 
carriers  using  a  reasonable  charge  or  fee 
schedule  payment  method.  Instead, 
Congress  has  provided  for  review  of 
disputed  claims  by  Administrative  Law 
Judges. 

The  commenters  have,  nevertheless, 
raised  an  important  issue.  We  anticipate 
that  there  will  be  disputes  concerning 
how  carriers  have  implemented  the  new 
fee  schedule.  It  is  important  that  these 
issues  be  raised  not  only  through  the 
appeals  process  but  also 
administratively.  The  appeals  process  is 
far  better  suited  to  correcting  errors  on 
an  individual  claim  than  to  identifying 
and  correcting  across  the  board  errors  in 
carrier  application  of  HCFA  policy. 

Physician  organizations  and 
individual  physicians  who  believe  a 
carrier  is  acting  in  error  should  discuss 
the  issue  with  the  professional  relations 
staff  of  the  carrier  or,  if  the  issue  is  of  a 
medical  nature,  with  the  CMD.  If  the 
problem  is  not  resolved  at  that  level,  it 
should  be  raised  with  the  Associate 
Regional  Administrator  for  Medicare  in 
the  HCFA  regional  office  responsible  for 
supervising  the  carrier.  If  the  issue 
remains  unresolved,  it  should  be 
directed  to  the  Bureau  of  Program 
Operations  in  HCFA's  central  office. 
Problem  resolution  will  be  expedited  if 
the  inquirer  can  present  examples  of 
claims  he  or  she  believes  were 
processed  incorrectly. 

[Response  to  CommentsJ 

Comment  Commenters  stated  that  our 
refusal  to  respond  to  comments  on  two 
prior  rulemaking  documents  (the  model 
fee  schedule  and  the  global  fee 
proposal)  effectively  disenfranchises 
those  who  submitted  comments  on  those 
Federal  Register  notices.  The  absence  of 
our  responses  to  these  comments 
indicates  that  we  ignored  these 
comments. 

Response:  The  commenters  are 
mistaken  about  how  we  handled  public 
comments.  In  the  model  fee  schedule 
notice,  we  aimounced  that  we  would  not 
respond  to  comments  but  that  we  would 
consider  all  comments  in  developing  the 
proposed  fee  schedule  (56  FR  25792).  We 
found  that  most  of  the  issues  raised  on 
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the  model  fee  schedtile  were  raised 
again  in  response  to  the  proposed  fee 
schedule. 

Regarding  comments  we  received  on 
the  proposed  global  surgery  policy,  we 
have  summarized  and  responded  in  this 
document,  to  all  of  the  comments  we 
received  before  the  close  of  the 
comment  period.  Again,  we  found,  for 
the  most  part,  that  these  comments 
duplicated  the  comments  we  received 
on  the  proposed  fee  schedule. 

We  believe  the  publication  of  these 
documents  and  our  request  for 
conunents  on  them  demonstrate  our 
interest  in  the  comments  of  the  public. 
Moreover,  the  detail  in  which  we  have 
addressed  public  comments  in  this  Tmal 
rule  further  demonstrates  that  we  have 
carefully  considered  comments  in 
developing  the  fee  schedule  that  will  be 
implemented  beginning  January  1. 1992. 

[Consultations  With  Commenting 
Organizations] 

Comment:  Commenters  stated  that  we 
failed  to  meet  the  statutory  requirement 
to  "consult"  with  organizations 
representing  physicians  (section 
1848{c){2)(B)(iii)  of  the  Act).  One 
physician  organization  making  the 
comment  indicated  that  since  it  was  not 
privy  to  the  benefits  of  any 
consultations  we  initiated,  it  believes 
that  we  have  not  met  the  statutory 
requirement.  This  organization  objects 
to  our  lack  of  response  to  the 
organization's  call  for  a  public  hearing. 

Response:  We  believe  we  have 
comphed  %vith  our  statutory  obligation 
to  consult  with  physician  organizations. 
During  the  comment  period,  we  met  with 
every  physician  organization  that 
requested  a  meeting.  In  addition,  before 
the  proposed  rule  was  published,  we 
held  an  open  meeting  with  many 
physician  organizations  to  discuss  the 
Harvard  values  that  would  be  the  basis 
for  the  work  RVUs  in  the  proposed  rule. 
Moreover,  in  the  last  year,  the  HCFA 
Administrator  and  many  other  HCFA 
officials  have  spoken  to  physician 
organizations  across  the  country  and 
have  listened  carefully  to  their  concerns. 
In  addition,  we  have  carefully 
considered  the  comments  of  all 
organizations  and  individuals  who 
commented  on  the  proposed  rule. 

We  do  not  believe  the  law  requires  us 
to  seek  out  physician  organizations  to 
discuss  the  fee  schedule,  nor  does  it 
compel  us  to  hold  hearings  or  to  hold 
meetings  with  physician  organizations 
in  a  public  forum. 

[Public  Hearing  Request] 

Comment:  Commenters  requested  that 
we  conduct  a  pubhc  hearing  on  the 
issues  raised  in  the  proposed  rule 


because  the  issues  have  lasting 
significance  to  physicians,  other 
providers,  third  party  payers,  and 
beneficiaries. 

Response:  We  are  considering 
whether  to  hold  some  type  of  pubUc 
hearing  on  the  establishment  of  RVUs 
for  new  services  and/or  the  revision  of 
RVUs  for  current  services.  However, 
through  the  publication  of  the  global  fee 
proposed  notice,  the  Model  Fee 
Schedule,  and  the  fee  schedule  proposed 
rule,  we  have  provided  more 
opportunity  for  public  comments  than  is 
typically  provided  for  any  HCFA 
regulation.  Moreover,  we  met  during  the 
comment  period  with  every  physician 
organization  or  other  group  that 
requested  a  meeting.  We  believe  the 
proposed  and  fmal  Federal  Register 
notice  process  we  have  established  for 
acquiring  comment  on  proposed  RVU 
additions  and  future  changes  provides 
for  significant  public  input  into  the 
creation  or  revision  of  RVUs. 

[X-Ray  Reading  Requirements] 

Comment:  One  commenter  suggested 
that  millions  of  dollars  could  be  saved 
yearly  by  eliminating  the  requirement 
that  every  x-ray  must  be  "read"  by  a 
radiologist.  The  commenter  believed 
that  a  radiologist  should  only  be 
involved  when  called  in  by  an  attending 
physician. 

Response:  Medicare  has  no  general 
requirement  that  every  x-ray  must  be 
read  by  a  radiologist.  We  believe  the 
commenter  is  referring  to  situations  in 
which  radiologists  have  arrangements 
with  hospitals  to  interpret  all  x-rays 
taken  in  the  hospital.  Current  Medicare 
poUcy,  as  set  forth  in  section  2020G  of 
the  Medicare  Carriers  Manual  (HCFA 
Pub.  14-3),  indicates  that  the 
radiologist's  interpretation  in  this 
situation  almost  always  qualifies  for 
payment  as  a  physician's  service. 

[Fixed  Payments  Based  on  Diagnosis] 

Comment:  Several  commenters 
suggested  that  one  of  the  factors  causing 
increased  health  care  costs  is  the  gross 
overuse  of  many  diagnostic  tests.  Some 
suggested  that  unnecessary  tests  be 
eliminated  by  providing  a  fixed  payment 
rate  based  on  diagnosis  and  holding  the 
primary  care  physician  responsible  for 
excess  expenditures. 

Response:  We  continue  to  have 
considerable  interest  in  some  type  of 
more  bundled  and /or  prospective 
payment  system  for  physicians'  services, 
but  these  matters  are  beyond  the  scope 
of  this  rule. 

[Inclusion  of  Tort  Reform] 

Comment:  Several  commenters 
suggested  that  any  meaningful  payment 


reform  should  include  Federal  tort 
reform. 

Response:  Tort  reform  was  not 
included  in  the  legislation  establishing 
the  fee  schedule.  These  suggestions 
should  be  brought  to  the  attention  of 
State  and  national  legislators. 

IV.  Regulatory  Impact  Analysis 

A.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysts  for  any  final 
rule  that  meets  one  of  Uie  E.0. 12291 
criteria  for  a  "major  rule";  that  is,  that 
will  likely  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consimiers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
physicians  are  considered  to  be  small 
entities. 

This  final  rule  will  implement  those 
portions  of  section  6102  of  Public  Law 
101-239  that  establish:  (1)  A  fee 
schedule;  for  physicians'  services;  and 
(2)  a  limiting  charge  to  constrain  the 
amounts  that  non  participating 
physicians  can  charge  Medicare 
beneficiaries  in  excess  of  the  allowed 
charge  for  covered  services.  The 
physician  fee  schedule  replaces  the 
existing  customary,  prevailing,  and 
reasonable  (CPR)  charge  payment 
system  with  new  standardized  payment 
amounts  computed  as  the  product  of  an 
RVU  for  the  service,  a  GAF  for  the  fee 
schedule  area,  and  a  uniform  national 
dollar  CF.  The  statute  requires  that  the 
CF  for  the  first  year  be  budget-neutral, 
such  that,  had  the  fee  schedule  applied 
during  1991,  it  would  result  in  the  same 
level  of  aggregate  payments  as  will  be 
made  under  the  reasonable  charge 
system.  The  new  limiting  charge 
replaces  the  MAAC  mandated  by  prior 
law  with  new  percentage  limits  on  the 
amounts  that  nonparticipating 
physicians  can  charge  beneficiaries  in 
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excess  of  the  amounts  allowed  by 
Medicare. 

We  are  preparing  a  regulatory  impact 
analysis  because  the  provisions  of  the 
statute  and  the  final  regulations  are 
expected  to  have  major  effects  on  the 
distribution  of  Medicare  physician 
payments  across  specialties  and  across 
geographic  areas.  We  anticipate  that 
virtually  all  of  the  approximately  500,000 
physicians  who  furnish  covered  services 
to  Medicare  beneficiaries  will  be 
affected  by  these  policies.  There  may 
also  be  significant  effects  on  beneficiary 
out-of-pocket  costs  in  some  cases.  In 
addition,  we  have  prepared  an  impact 
analysis  to  reflect  our  final  change  in 
payment  for  drugs  furnished  "incident 
to"  a  physician's  service.  Under  this 
final  rule,  drugs  will  be  paid  for  outside 
the  physician  fee  schedule;  therefore 
changes  in  payment  for  drugs  will  not 
have  to  be  budget-neutral. 

In  addition,  because  of  the  complexity 
of  the  physician  fee  schedule  and  the 
large  number  of  individuals  who  will  be 
affected  by  it,  we  have  received  many 
questions  and  comments.  As 
summarized  in  section  III  above,  we 
received  many  thousands  of  comments 
on  a  wide  range  of  issues  in  the 
proposed  rule,  including  the  calculation 
of  the  budget-neutral  CF,  the 
methodology  for  calculating  the  GPCI 
values,  the  refinements  to  the  relative 
values  for  various  services  from  the 
original  Harvard  work  to  the  later 
versions,  the  establishment  of  an  AHPB 
for  purposes  of  the  transition,  and  the 
revised  visit  codes  and  descriptors.  In 
addition,  many  comments  were  received 
concerning  the  possible  impact  of  the 
physician  fee  schedule.  The  following 
discussion  describes  what  we  know 
about  the  impact  of  the  statute  and  the 
final  rule  on  affected  entities  and  is 
intended  to  fulfill  the  requirements  of 
both  E.0. 12291  and  the  RFA. 

1.  Effects  on  Physician  Payments 

a.  Impact  estimation  methodology. 
Physician  fee  schedule  impacts  were 
estimated  by  comparing  predicted 
physician  payments  under  a 
continuation  of  the  current  CPR  charge 
payment  system  to  estimated  payments 
under  the  physician  fee  schedule, 
including  the  transition  rules  in  effect 
during  1992  through  1995.  As  explained 
in  detail  in  the  section  of  this  preamble 
'that  discusses  data  file  development, 
projections  of  futtire  payments  were 
developed. by  aging  or  updating  1989 
Medicare  claims  data  from  BMAD  to 
reflect  various  statutory  changes  and 
other  changes.  Details  on  the  process  of 
data  source  selection,  data  validation, 
and  data  aging  are  also  provided  in  that 
section.  Throughout  the  proposed  impact 


analyses,  an  assumption  was  made  that 
those  physicians  who  are  predicted  to  - 
receive  net  increases  in  Medicare 
payments  and  who  have  previously 
been  charging  less  than  the  prevailing 
charge  will  increase  their  submitted 
charges  by  50  percent  of  the  difference 
between  their  submitted  charges  and  the 
new  fee  schedule  amounts  in  1992.  By 
1996,  we  assume  that  these  physicians 
will  have  increased  all  charges  so  as  to 
close  90  percent  of  the  gap  between 
their  submitted  charges  and  the  new  fee 
schedule  amount. 

b.  Overall  fee  schedule  impact. 
Throughout  the  discussion  below 
regarding  the  impacts  of  fee  schedule 
implementation,  it  is  important  to  bear 
in  mind  that  payment  amounts  for  all 
services  will  be  strongly  affected  by  two 
major  factors.  First,  the  transition  to  the 
fee  schedule,  as  specified  by  statute, 
will  be  asymmetric  in  that,  in  1992, 
payments  for  relatively  undervalued 
services  will  increase  to  a  greater  extent 
than  payments  for  overvalued  services 
will  decrease.  This  asymmetry  results 
primarily  from  the  fact  that  the  first  year 
change  in  payment  is  limited  to  15 
percent  of  the  full  fee  schedule  amount 
for  the  service.  Because  payment 
increases  and  reductions  are  both 
limited  to  15  percent  of  the  fee  schedule 
amount,  services  experiencing  increases 
move  a  larger  fraction  of  the  way  to  the 
full  fee  schedule  than  services 
experiencing  decreases.  Thus,  our 
analysis  indicates  that  total  payments 
for  relatively  undervalued  procedures 
increase  faster  than  total  payments  for 
overvalued  procedures  decrease.  In 
other  words,  the  transition  has  a  net 
cost. 

Because  of  this  systematic  asymmetry 
that  is  built  into  the  statutory  transition 
rules,  we  must  reduce  payments  in  order 
to  re-establish  budget  neutrality.  As 
explained  in  the  section  of  this  preamble 
discussing  the  transition,  we  will  make 
this  adjustment  for  the  transition  costs 
by  reducing  AHPBs  by  5.5  percent.  This 
approach  produces  payments  that  are 
budget  neutral  not  only  in  1992,  as 
explicitly  required  by  statute,  but 
throughout  the  transition  period.  This 
revised  approach  to  a  transition 
adjustment  generally  produces  larger 
gains  and  smaller  losses  relative  to  the 
impact  estimates  associated  with  the 
proposed  rule  policy.  The  difference  is 
particularly  striking  in  1996,  since  the 
effect  of  the  "leveraged"  CF  reduction 
from  the  proposed  rule  has  been 
eliminated.  (Leveraging  resulted  from 
using  the  CF  as  the  sole  vehicle  for 
making  adjustments  to  achieve  budget 
neutrality.) 


Second,  in  establishing  the  CF,  which 
is  statutorily  required  to  be  budget 
neutral  relative  to  1991  spending  levels, 
we  will  apply  a  volume  and  intensity 
response  adjustment  in  anticipation  of 
physician  and  beneficiary  responses  to 
changes  in  payment  levels  and  poUcy 
standardization.  As  explained  in  the 
section  of  this  preamble  discussing  the 
CF,  we  assumed  that  responses  per 
physician  practice  will  be  sufficient  to 
recoup  50  percent  of  the  net  loss  of 
Medicare  payments  that  "losing" 
physicians  will  otherwise  experience. 
No  volume  response  by  "winning" 
physicians  wilt  be  assumed.  The  CF  has 
been  adjusted  downward  by  6.5  percent 
to  reflect  these  assumptions. 

Finally,  recent  payment  reductions 
required  by  Public  Law  101-239  and 
Public  Law  101-506  have  affected 
payment  levels  for  all  physicians 
because  the  total  outlay  amount  upon 
which  the  budget-neutral  CF  has  been 
computed  is  less  than  it  would  have 
otherwise  been. 

In  the  discussion  below  of  differential 
impacts  by  category  (by  specialty  and 
by  State),  the  effect  of  fee  schedule 
implementation  on  any  individual 
practitioner  will  depend  not  only  on  his 
or  her  specialty  and  locality,  but  on  his 
or  her  own  historical  charging  patterns 
and  mix  of  services  furnished.  For 
example,  even  though  family 
practitioners  overall  (or  in  a  given 
locality)  are  expected  to  experience 
increases  in  total  Medicare  payment,  an 
individual  family  practitioner  whose 
historical  charges  were  unusually  high 
or  who  performed  more  procedural 
services  than  is  typical  could  experience 
a  small  increase  or  even  a  decrease  in 
Medicare  payment. 

In  the  tables  included  at  the  end  of 
this  section  (displaying  fee  schedule 
impact  by  specialty  and  State],  the 
estimates  for  Year  1  (1992)  take  into 
account  the  transition  rules,  under 
which  payments  for  some  services  in 
some  localities  will  reflect  a  blending  of 
old  and  new  payment  amounts.  In  Year 
5  (1996),  the  fee  schedule  is  fully 
effective.  The  columns  marked  "Change 
in  Payments  per  Service"  assume  no 
change  in  service  frequencies;  these  are 
the  changes  that  result  simply  from  the 
new  fee  schedule  payment  rates  as 
compared  with  payments  under  the 
current  CPR  charge  payment  system. 
The  columns  marked  "Change  in 
Payments"  take  into  account  not  only 
the  rate  change  per  service  but  also 
anticipated  changes  in  the  volume  and 
intensity  of  services  in  response  to  the 
fee  changes. 

The  columns  under  the  heading 
"Percent  Increase  in  Total  Budget 
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Outlays  under  Fee  Schedule"  do  not 
compare  fee  schedule  payments  to 
hypothetical  payments  under  a 
continuation  of  CPR  charge  payment: 
these  percentages  measure  year-to-year 
changes  in  budget  outlays  for  physician 
payments  made  under  the  fee  schedule. 
These  estimates  reflect  not  only  the 
responses  to  the  fee  and  other  changes, 
but  also  all  the  other  anticipated 
payment  updates,  changes  in  volume, 
mix  of  services,  and  enrollment  that  are 
traditionally  part  of  budget  estimation 
for  Medicare. 

c.  Specialty  level  effects.  Table  1  of 
this  section  shows  the  estimated 
percentage  change  in  Medicare 
physician  payment  from  the  old  to  the 
new  payment  system  by  specialty  and 
projected  total  budget  outlays  under  the 
fee  schedule  by  specialty.  In  general, 
those  specialties  that  account  for  more 
visits  and  fewer  procedures  are 
expected  to  experience  larger  total 
increases  in  Medicare  payments  than 
procedurally  oriented  specialties, 
including  svu^cal  specialties. 

Thus,  the  estimates  show  for  example, 
that  total  Medicare  payments  to  family 
practitioners  will  increase  nationally  at 
an  annual  rate  of  about  18  percent  from 
1991  to  1996,  whereas  the  total  increases 
in  Medicare  payments  to  physicians 
specializing  in  anesthesiology  and 
thoracic  surgery  will  increase  at  a  lower 
annual  rate  of  about  8  percent.  These 
figures  can  be  compared  against  a 
national  average  rate  of  increase  of  12 
percent. 

Comparing  the  fee  schedule  payments 
against  a  hypothetical  continuation  of 
CPR  rules.  Table  1  also  shows  that  on  a 
per  service  basis,  payment  levels  in  1996 
(under  the  fully  phased-in  fee  schedule) 
will  decrease  by  about  6  percent  across 
all  specialties  (3  percent  during  the  first 
year)  relative  to  the  CPR  system.  Again, 
results  vary  significantly  by  specialty. 
The  specialties  predicted  to  receive  the 
largest  increases  in  total  Medicare 
payments  relative  to  CPR  charge 
payments  are  general  and  family 
practice,  with  27  and  28  percent 
increases,  respectively,  in  payments  per 
service  under  the  fully  phased  in  fee 
schedule.  Payments  for  these  two 
specialties  will  be  29  and  30  percent 
higher  than  under  the  CPR  payment 
system  in  1996.  Anesthesiologists  and 
thoracic  surgeons  are  expected  to 
receive  the  largest  decreases  in  total 
Medicare  payments  relative  to  a 
continuation  of  the  current  system.  Both 
anesthesiologists  and  thoracic  surgeons 
can  expect  about  a  27  percent  reduction 
in  payments  per  service  and  about  a  14 
percent  reduction  in  payments,  as 
compared  against  a  continuation  of  CPR 


rules,  when  the  fee  schedule  is  fully 
effective.  (However,  as  noted  above, 
their  increases  in  total  Medicare 
income — including  expected  growth  in 
volume  and  intensity,  enrollment 
increases,  and  annual  payment 
updates — are  expected  to  be  about  8 
percent  per  year  so  that  even  "losing" 
specialties  are  expected  to  have  higher 
Medicare  income  than  they  currently 
receive.)  Differences  from  the  CPR 
payment  system  are  much  smaller  in  the 
first  transition  year,  we  estimate  an  11 
percent  reduction  for  anesthesiologists 
in  payments  per  service  and  a  14 
percent  reduction  in  payments  per 
service  relative  to  a  continuation  of  the 
CPR  system  for  thoracic  surgeons. 
-    We  have  explained  that  Medicare- 
covered  services  furnished  by  limited 
licensed  practitioners  who  are  not  MDs 
or  DOs  but  who  are  defined  as 
"physicians"  in  Medicare  law  are 
included  within  the  scope  of  the  fee 
schedule.  While  the  statute  is  clear  on 
this  point,  the  Secretary  was  left  with 
some  discretion  to  determine  precisely 
how  these  services  will  be  coded  and 
thus  how  payment  amounts  will  be 
calculated.  As  described  earlier,  we  will 
pay  these  limited  licensed  practitioners 
the  same  as  MDs  and  DOs  for  services 
billed  under  the  same  CPT  code.  For 
those  services  unique  to  limited  licensed 
practitioners,  we  developed  relative 
values  based  on  charge  data  and  on 
consultations  with  CMDs. 

Included  on  Table  1  are  the  effects  of 
the  change  to  fee  schedule  payment  on 
physicians  for  three  of  the  limited 
licensed  practitioner  specialties — 
chiropractors,  optometrists,  and 
podiatrists.  Like  all  other  physician 
specialties,  the  limited  licensed 
practitioners  are  expected  to  receive 
increasing  payments  from  Medicare 
from  1991  through  1996,  with  all  three 
groups  predicted  to  experience  rat^s  of 
increase  above  the  national  cumulative 
5-year  increase  of  74  percent.  Relative  to 
CPR  payments,  payments  to 
optometrists  and  podiatrists  are 
predicted  to  be  higher  under  the  fee 
schedule,  as  they  begin  to  receive 
payments  in  all  cases  on  a  par  with  MDs 
and  DOs  if  they  perform  the  same 
service.  Chiropractors,  whose  one 
Medicare-covered  service  is  performed 
only  by  them,  will  receive  fee  schedule 
payments  based  on  relative  values  we 
estabhshed  for  that  service  based  on 
consultation  with  CMDs.  As  a  result, 
chiropractors  as  a  group  can  expect 
higher  payments  than  under  a 
continuation  of  the  CPR  rules.  All 
specialty  groups  other  than  podiatry  can 
expect  more  favorable  outcomes  under 
this  final  rule  than  under  the  proposed 


rule  (and  the  increases  for  podiatry  are 
only  slightly  less  than  under  the 
proposed  rule). 

The  general  pattern  of  interapecialty 
redistribution  is  similar  to  that  in 
previous  simulations — those  published 
as  part  of  the  early  Harvard  work,  in 
HCFA's  1989  report  to  Congress 
("Relative  Value  Scale  (RVS)  for 
Physician  Services '),  in  the  August  8, 
1990  article  in  "the  Journal  of  the 
American  Medical  Association  by 
various  HCFA  analysts,  and  in  the 
proposed  rule.  As  was  noted  in  the 
proposed  rule,  when  total  payments  are 
considered,  the  spread  between 
specialties  is  reduced  (effects  of  the  fee 
schedule  on  "losing"  specialties  are 
mitigated).  In  all  these  studies,  use  of  a 
payment  system  based  on  the  relative 
value  of  these  services  as  a  substitute 
for  the  present  reasonable  charge 
system  has  consistently  increased 
payment  for  visit  and  consultation 
services  relative  to  procedural  services, 
including  surgery.  Our  impact  analysis 
by  specialty  supports  this  generalization 
and  is  therefore  consistent  with  the 
earlier  studies,  although  the  statutory 
formulas  and  policies  set  forth  here 
differ  in  some  ways  from  the 
assumptions  used  in  those  earlier 
efforts,  including  the  proposed  rule. 

Also,  in  the  past,  our  impact  analyses 
generally  did  not  incorporate  volume 
and  intensity  response  assumptions.  Use 
of  these  assumptions  does  change  the 
pattern  of  interspecialty  redistribution 
somewhat,  by  moderating  the  effects  of 
the  fee  schedule  on  "losing"  specialties, 

d.  State  level  effects.  Table  2 
illustrates  the  effects  of  fee  schedule 
implementation  on  Medicare  payments 
by  State,  making  clear  that  the  fee 
schedule  will  redistribute  payments  not 
only  across  specialties,  but  across 
geographic  areas  as  well.  Geographic 
redistribution  will  occur  for  a  number  of 
reasons.  First,  the  fee  schedule  will 
replace  the  current  CPR  charge-based 
payment  system  in  which  payments 
vary  greatly  and  somewhat  arbitrarily 
among  States  and  localities  (because  it 
is  based  on  historical  charging  patterns), 
with  more  standardized  payment  rates 
that  vary  geographically  based  on  actual 
data  pertaining  to  geographic  variations 
in  costs.  Second,  physician  specialties 
that  experience  increases  and  decreases 
in  payment  per  service  under  the  fee 
schedule  will  be  concentrated  in 
different  geographic  areas.  (For 
example,  there  are  more  surgeons  in 
urban  areas  than  in  rural  areas.)  Third, 
the  mix  of  procedures  performed  varies 
geographically  even  within  specialties, 
(Generfil  practitioners  do  more 
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procedural  services  in  rural  areas  than 
in  urban  areas.) 

The  estimates  in  Table  2  show  that 
total  Medicare  payments  to  physicians 
nationally  are  expected  to  increase  at 
an  average  annualized  rate  of  12  percent 
from  1991  to  1996,  with  modestly  higher 
increases  in  some  States  and  modestly 
lower  increases  in  others.  Predicted 
rates  of  increase  vary  from  10  percent  in 
Nevada  to  15  percent  in  Mississippi. 
Total  cumulative  increases  in  Medicare 
spending  for  physicians'  services  from 
1991  to  1996  are  predicted  to  range  from 
64  percent  in  Nevada  to  99  percent  in 
Mississippi.  (Nationwide  the  cumulative 
increase  is  expected  to  be  74  percent.) 
As  explained  earlier,  these  budget 
outlay  estimates  take  into  account  not 
only  changes  in  payments  per  service 
and  volume/billing  changes  resulting 
from  fee  schedule  implementation,  but 
also  the  annual  updates,  historical 
volimie  and  intensity  trends,  enrollment 
growth,  and  other  factors  used  by  the 
actuaries  in  Medicare  budget  estimation. 

Table  2  also  allows  comparison  of  fee 
schedule  payments  by  State  against 
payments  that  would  result  under  a 
hypothetical  continuation  of  the  CPR 
charge  rules  through  1996.  First  year 
payments  per  procedure  will  be  slightly 
higher  than  CPR  payments  in  several 
States;  Colorado  payments  are  expected 
to  exceed  CPR  payments  by  the  largest 
margin.  Relative  to  continuation  of  the 
CPR  charge  payment  system,  payments 
per  service  will  rise  by  2  percent  and 
payments  overall  by  4  percent.  When 
the  fee  schedule  is  fully  effective, 
Mississippi  is  predicted  to  be  the  State 
experiencing  the  largest  increases  in 
payments  overall  as  a  result  of  the  fee 
schedule.  In  that  State,  payments  per 
service  will  be  12  percent  higher  than 
they  would  have  been  under  a 
continuation  of  the  CPR  payment  rules 
and  payments  overall  will  be  14  percent 
higher.  Among  States  experiencing  the 
largest  reductions  relative  to  the  CPR 
system  will  be  Alaska  and  Nevada.  In 
the  first  transition  year,  physicians  in 
Alaska  can  expect  a  10  percent 
reduction  in  payments  per  service  and  a 
2  percent  reduction  in  payments  overall. 
When  the  fee  schedule  is  fully  effective 
in  1996,  physicians  in  Nevada  can 
expect  a  20  percent  reduction  in    - 
payments  per  service  and  a  6  percent 
reduction  in  payments  overall,  relative 
to  a  continuation  of  CPR  payments.  Like 
specialty  level  effects,  these  State  level 
effects  are  generally  consistent  with 
those  shown  in  earlier  analyses. 

There  Mrill  also  be  redistributions  of 
payments  within  States.  Changes  in 
payment  levels  could  vary  more  widely 
if  we  compared  smaller  geographic 


areas  than  States,  such  as  fee  schedule 
areas.  Variation  at  the  fee  schedule  area 
level  could  be  greater  than  at  the  State 
level,  since  the  effects  within  States 
tend  to  offset  one  another.  (For  example, 
many  States  contain  both  urban  and 
rural  areas.  Increases  in  rural  areas  may 
be  offset  by  decreases  in  urban  areas.) 

e.  Effects  of  separate  payment  for 
drugs.  We  have  estimated  the  budgetary 
effects  of  our  final  policy  for  separate 
payment  for  certain  drugs.  As  explained 
in  the  preamble  section  on  drug  payment 
rules,  carriers  generally  base  payment 
for  covered  drugs  on  the  physician's 
estimated  cost  of  the  drug  using  one  of 
the  wholesale  price  guides  such  as  the 
Red  Book,  which  is  an  annual 
pharmacists'  reference  published  by  the 
Medical  Economics  Company.  Inc.. 
Oradell.  New  Jersey.  Under  our  final 
policy,  carriers  will  be  instructed  to 
base  payment  for  drugs  on  the  lower  of 
the  estimated  acquisition  cost  or  the 
national  average  wholesale  price  of  the 
drug  as  published  in  the  Red  Book  and 
similar  price  listings.  Our  policy  will 
therefore  reduce  payments  for  drugs  by 
approximately  $5  million  in  FY  1992.  $15 
million  in  FY  1993.  $15  million  in  FY 
1994.  $20  million  in  FY  1995.  and  $20 
million  in  FY  1996. 

2.  Effects  on  Beneficiaries'  Costs  and 
Access  to  Services 

Medicare  beneficiaries  incur  out-of- 
pocket  expenses  in  relation  to  their 
Medicare-covered  services  arising  from 
(1)  the  monthly  Part  B  premium  ($31,80 
in  1992,  up  from  $29.90  in  1991),  (2)  the 
annual  deductible  (increased  from  $75  in 
1990  to  $100  in  1991).  (3)  the  20  percent 
coinsurance,  and  (4)  balance  billing 
(that  is.  billing  the  beneficiary  for  an 
amount  in  excess  of  the  Medicare 
allowed  charge  if  the  claim  is  not 
assigned).  The  implementation  of  the 
Medicare  physician  fee  schedule  and  the 
limiting  charge  on  balance  billing  as 
required  by  law  and  set  forth  in  this 
final  rule  will  have  important  effects  on 
the  amounts  of  beneficiary  coinsurance 
and  the  amounts  of  balance  billing 
permitted. 

Concern  about  rising  beneficiary  out- 
of-pocket  costs  has  led  to  an  increasing 
emphasis  over  the  past  several  years  in 
encouraging  physicians'  Medicare 
participation  (which  requires  accepting 
assignment  for  all  cases),  in  increasing 
assignment  rates,  and  limiting  the 
amounts  of  balance  billing.  In  fact,  since 
Public  Law  98-369  (the  Deficit  Reduction 
Act  of  1984)  established  the 
participating  physician  program  with  its 
differential  payment  rates  for 
participating  and  nonparticipating 
physicians,  enrollment  in  the  Medicare 
participating  physician  program  has 


increased  to  44.1  percent  (April  1990 
figure).  Creation  of  the  MAAC  limits  on 
balance  billing  (enacted  as  part  of 
Public  Law  99-509)  gave  physicians  an 
additional  incentive  to  participate. 
Participating  physician  charges 
represented  approximately  72  percent  of 
Medicare  physician  covered  charges 
from  April  through  June  1991.  At  the 
same  time,  assignment  rates  have  also 
increased  steadily  so  that  from  April 
through  June  1991,  the  assignment  rate 
based  on  total  charges  (physician  and 
suppliers)  had  increased  to  87  percent. 
With  this  increase  in  assigned  claims 
and  the  MAAC  limits  that  took  effect  in 
1987,  balance  billing  decreased  from  its 
CY  1986  high  of  $2.9  billion  to  a  CY  1990 
total  of  $2.2  billion,  unadjusted  for 
inflation  or  enrollment  growth  during 
this  period. 

Offsetting  these  declines  in  balance 
billing  have  been  the  recent  increase  in 
the  deductible  already  mentioned,  and 
continuing  annual  increases  in  the 
premium  rate  and  increases  in  the 
amounts  of  coinsurance  as  the  charges 
per  service  and  volume  and  intensity  of 
services  have  grown.  Beneficiaries' 
aggregate  coinsurance  liabilities  have 
increased  at  the  same  rate  as  Pari  B 
benefit  expenditures,  about  15  percent 
annually.  (The  coinsurance  rate  has 
remained  constant  at  20  percent.) 

The  net  effect  of  all  these  factors  on 
beneficiary  out-of-pocket  costs  has  been 
as  follows.  Medicare  has  paid  an 
increasing  fraction  of  the  total  physician 
bill  (up  from  53  percent  in  1977  to  61 
percent  in  1987).  However,  because  total 
physician  expenditures  have  risen 
significantly,  beneficiaries  have  had 
significant  increases  in  out-of-pocket 
costs  (even  though  they  represent  a 
smaller  fraction  of  total  costs).  These 
out-of-pocket  costs  include  premiums 
paid  to  both  Medicare  and  supplemental 
(Medigap)  insurers  as  well  as  amounts 
paid  directly  to  physicians. 

Under  the  fee  schedule,  some 
beneficiaries  will  pay  more  coinsurance, 
while  others  will  pay  less,  depending  on 
the  effects  of  the  fee  schedule  in  their 
fee  schedule  area  and  the  mix  of 
services  they  receive.  Typically, 
coinsurance  for  visits  and  consultations 
will  increase,  while  coinsurance  for 
surgical  and  imaging  services  will 
decrease.  On  the  other  hand,  virtually 
all  beneficiaries  who  receive  services 
from  nonparticipating  physicians  will 
benefit  from  the  more  stringent  balance 
billing  limits.  And,  the  numbers  of 
participating  physicians  and  assigned 
claims  will  likely  increase  as  more 
physicians  find  the  higher  payment  rates 
available  to  participating  physicians 
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outweighing  the  possibility  for  income 
enhancement  through  balance  billing. 
A  simulation  done  with  1987  data  in 
conjunction  with  the  October  1989 
Report  to  Congress:  Medicare  Physician 
Payment,  under  assumptions  similar 
although  not  identical  to  those  later 
enacted  into  law,  showed  that  while  the 
percentage  of  beneficiaries  who  have 
coinsurance  liability  from  0  to  $100 
would  decrease  slightly  and  the 
percentage  with  liability  from  $101  to 
$250  would  increase  slighUy.  there 
would  be  no  appreciable  change  in  the 
percentage  with  liability  of  $500  or  more. 
A  more  recent  HCFA  simulation  that 
applied  a  115  percent  balance  billing 
limit  to  1988  claims  data  (without  fee 
schedule  effects]  predicted  that  total 
balance  billing  would  be  reduced  by 
approximately  66  percent,  more  than 
offsetting  the  slight  increases  in 
coinsurance  for  the  typical  beneficiary. 
Balance  billing  of  more  than  $1,000  per 
year  would  be  almost  eliminated  and  90 
percent  of  beneficiaries  who  pay 
balance  bills  would  pay  less  than  $100 
(as  opposed  to  an  actual  figure  of  74 
percent  before  implementing  the  limiting 
charge).  Based  on  the  Report  to 
Congress  simulation,  beneficiary  cost 
sharing  would  be  sharply  decreased  by 
the  effects  of  the  fee  schedule  and  the 
billing  limit  changes.  (This  simulation 
assumed  the  old  law  deductible  of  $75 
and  a  120  percent  balance  billing  limit.) 
The  percent  of  beneficiaries  with  total 
liability  of  over  $1,000  for  physician 
services  would  be  reduced  from 
approximately  5  percent  to 
approximately  1  percent  and  there 
would  also  be  decreases  in  the 
percentages  with  liability  in  the  $250  to 
$500  range  and  in  the  $501  to  $1,000 
range.  None  of  these  simulations 
estimated  the  likely  increase  in 
assignment  rates  under  the  new  billing 
limits,  which  would  make  the  amounts 
of  balance  billing  even  smaller. 

In  a  Summer  1990  article  in  Inquiry, 
Janet  B.  Mitchell  and  Tern  Menke 
analyzed  possible  effects  of  the 
physician  fee  schedule  and  balance 
billing  limit  on  beneficiary  out-of-pocket 
costs,  using  their  own  simulation  model 
(derived  in  part  from  work  done  by  the 
PPRC  staff).  Using  somewhat  different 
assumptions  from  the  HCFA  models  and 
a  1986  data  base,  they  reached 
conclusions  similar  to  those  listed 
above — the  slight  increases  in 
coinsurance  were  more  than  offset  by 
large  decreases  in  balance  billing  for 
most  beneficiaries.  In  addition,  they  did 
some  analysis  of  the  effects  by 
beneficiary  subgroup.  Two  points  seem 
noteworthy.  First,  they  observed  that 
since  primary  care  (usually  physician 


visits)  makes  up  a  large  proportion  of 
Medicare  billings  in  rural  areas, 
coinsurance  increases  for  visits  under 
the  fee  schedule  could  hit  harder  in 
some  rural  areas  (where  historical 
charges  were  lower  than  the  new  fee 
schedule  amounts).  However,  balance 
billing  is  also  more  prevalent  in  rural 
areas  and  thus  rural  beneficiaries  could 
benefit  disproportionately  from  the  new 
balance  billing  limit. 

A  second  insight  provided  by  Mitchell 
and  Menke  is  that  the  balance  billing 
limits,  which  assist  beneficiaries  in  all 
demographic  subgroups,  constitute 
important  protection  from  high  cost 
patients.  Their  simulations  show  that 
patients  with  multiple  hospital 
admissions  may  experience  decreases  in 
out-of-pocket  costs  averaging  about  30 
percent,  reducing  their  costs  by  $700  to 
$800.  This  point  is  supported  by  our 
simulation  data  cited  above,  which 
showed  sharp  decreases  in  the  numbers 
of  beneficiaries  with  balance  billing 
liability  of  $1,000  or  more  under  a  115 
percent  limit. 

Finally,  some  have  hypothesized  that 
beneficiaries  will  further  benefit  from 
implementation  of  the  fee  schedule 
because  it  may  equalize  incentives  to 
physicians  across  procedures.  On  the 
basis  of  revenues,  physicians  should  be 
more  financially  neutral  in  choosing 
procedures.  This  could  result  in  more 
appropriate  care  being  furnished  to 
Medicare  beneficiaries. 

3.  Effects  on  Carriers 

The  major  costs  and  workloads 
associated  with  the  transition  to  the 
physician  fee  schedule  and  balance 
billing  limits  are  incurred  in  the  first  2 
years  for  systems'  changes  and  the  need 
for  increased  capacity  to  train  providers 
and  respond  to  beneficiary  inquiries. 
Ongoing  carrier  costs  associated  with 
maintenance  of  the  fee  schedule  and 
balance  billing  limits  are  expected  to  be 
minimal. 

In  FY  1991,  carriers  spent 
approximately  $32.6  million  on  activities 
related  to  implementation  of  these  two 
physician  payment  provisions.  Limiting 
charge  instructions  were  implemented  in 
January  1991.  Carriers  were  allocated 
$1.85  million  for  responding  to 
beneficiary  inquiries  related  to  balance 
billing.  In  addition,  approximately  $9.1 
million  was  required  for  professional 
relations  (carrier  communication  with 
physicians  and  physician  organizations). 
The  major  portion  of  additional  funds 
needed  by  carriers  to  implement  the 
physician  fee  schedule  was 
approximately  $21.7  million,  spent  on 
standardizing  coding  conventions, 
developing  new  claims  processing 
software,  calculating  historical  payment 


amounts  for  the  transition,  standardizing 
the  global  surgical  definition,  and  other 
standardization  requirements. 

In  FY  1992,  funds  will  also  be  needed 
to  complete  the  standardization  of 
coding  conventions,  the  global  surgical 
package,  and  other  claims  processing 
changes.  In  addition,  when  the  fee 
schedule  becomes  effective  on  January 
1, 1992.  there  will  be  costs  associated 
with  additional  pre-payment  and  post- 
payment  monitoring.  These  costs  are 
expected  to  total  $16  million  in  FY  1992. 
Responding  to  beneficiary  inquiries  will 
cost  an  estimated  $3.7  million  and 
professional  relations  an  estimated  $10 
million.  Thus.  FY  1992  carrier  costs  for 
implementation  of  the  two  provisions 
will  be  $29.7  million. 

Finally,  during  FY  1993  through  FY 
1996  there  will  be  some  small  continuing 
costs  for  the  carriers.  Programming 
changes  to  accommodate  the  annual  fee 
schedule  update  will  cost  an  estimated 
$0.1  million  per  year.  Monitoring  of 
standardized  payment  policies  and 
balanced  billing  will  cost  $5.7  million 
per  year.  Total  costs  per  year  associated 
with  the  fee  schedule  and  balance 
billing  limit  during  this  period  will  be 
$5.8  million. 

B.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  niral 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act.  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  final  rule,  which  implements  the 
fee  schedule  for  physician  payment  and 
the  limiting  charge,  will  have  little  direct 
effect  on  payments  to  rural  hospitals, 
since  this  rule  will  change  only 
payments  made  to  physicians  and 
certain  other  practitioners  imder  Part  B 
of  the  Medicare  program  and  will  make 
no  change  in  payments  to  hospitals 
under  Part  A.  However,  widespread 
changes  in  physician  payments  with 
differential  effects  by  geographic  area 
and  specialty  could  have  an  indirect 
effect  (both  positive  and  negative)  on 
some  rural  hospitals.  In  particular,  the 
limits  on  outpatient  department 
radiology  and  diagnostic  services  could 
be  affected.  Because  of  the  interaction 
of  the  effects  of  the  RVUs,  the  GAF,  and 
the  elimination  of  specialty  differentials, 
it  is  virtually  impossible  to  generalize 
about  the  impact  of  the  fee  schedule  on 
rural  hospitals.  Payment  differentials 
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between  urban  and  rural  physicians, 
however,  will  be  much  narrower  than 
under  the  current  CPR  charge  payment 
system  and  will  exist  only  to  the  extent 
justified  by  the  cost  of  the  practice 
index.  This  should  make  it  less  likely 
that  physicians  will  leave  rural  areas  to 
relocate  to  urban  areas  solely  to  receive 


higher  fees  for  procedures  from 
Medicare,  Moreover,  the  newly 
increased  HPSA  bonus  payments  will 
also  provide  an  incentive  for  physicians 
to  continue  practicing  in  many  rural 
areas. 

MLUNO  COM  4iaO-l»-M 


TABLE  1 -Physician  Fee  Schedule  Impact  by  Spedaity 

Percent  Change  in  Allowed  Charges  for  Fee  Schedule  Relative  to  CPR 


Specialty 


All  physician  specialties 

Family  Practice 
General  Practice 

Cardiology 

Dermatology 

Internal  medicine 

Gastroenterology 

Nephrology 

Neurology 

Psychiatry 

Pulrrxxiary 

Urology 

Radiology 

Anesthesiology 

Pathology 

Gerieral  Surgery 
Neurosurgery 
Ophthalmology 
Orthopedic  Surgery 
Otolaryngology 
Rastic  Surgery 
Ttx)racic  Surgery 

Clinics 
Optometry 
Chiropractic 
Podiatry 


Vear  ]  {\  W)  change  in;  Vear  5  (i  \^  change  in: 

Payments  Per  Service       Payments*       Payments  Per  Sendee       Payments* 


-3% 

15 
17 

-9 
-1 
0 
-10 
-6 
-4 
-2 
-3 
•6 

-10 
-11 
-10 

-8 
-10 
-11 

-8 

2 

•8 
-14 

-1 

20 

12 

6 


0% 

16 
.18 

-3 

0 

1 

-4 
-2 
-2 
-1 
-1 
-2 

■A 
-4 

-4 

-3 
-4 
-4 
-3 
3 
-3 
-5 

0 
21 
13 

7 


-e% 

28 
27 

-17 
0 
5 
-18 
-9 
-4 
3 
-2 
-8 

-22 
-27 

-20 

-13 
-18 
-21 
-11 
3 
-13 
-27 

-1 
41 
26 
14 


0% 

30 
29 

-8 

2 

7 
-9 
-5 
-2 

5 

0 
-4 

-11 
-14 
-10 

-7 

-9 
-11 

-5 
5 

-6 
-14 

1 
43 
28 
16 


Percent  Increase  in  Total  Budget 
Outlays  Under  Fee  Schedule** 
Avg.  Annualized         cumulative 
1991-1996  1991-1996 


12% 

18 
17 

10 
12 
13 
10 
11 
11 
13 
12 
11 

9 
8 
9 

10 
10 

9 
10 
13 
10 

8 

12 
20 
17 
15 


74% 

125 
124 

59 
77 
85 
58 
86 
71 
82 
74 

55 
SO 
57 

62 
58 
55 
64 
83 
63 
50 

75 
148 
122 
102 


*   Includes  changes  in  payments  per  service  as  well  as  anticipated  volume/intensity  respons^.  Seetoct 

**  inSroSates  Sraesin  payment  per  service  and  anticipated  volume/intensity  responses  to  payment  changes  for  that  speaalty^ 

l!^^^^^!^s^^^^  hL  assumed  the  J^ne  vdumeAintensity  t)aseline.  growth  in  padent  population,  and  payment  updates. 

Note:  Assumes  some  physicians  will  submit  charges  below  the  fee  schedule  amounts,  (see  text) 
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TABLE  2-Physician  Fee  Scbeduie  Impact  by  State 

Percent  Change  in  AlkMved  Charges  tor  Fee  Schedule  Relative  to  CPR 


Alt  States 

Alabama 

Alaska 

Arizona 

Arkar^as 

Caiifomia 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

kjwa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

NGW  vGrSOy 

New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 
Oregon 


Year  1  (!»%;)  change  in: 
Payments  Per  Sendee       Payments* 


Year  5  (Mjog)  change  in: 
Payments  Per  Service       Payments* 


Percent  Increase  in  Total  Budget 
Outlays  Under  Fee  Schedule** 
Avg.  Annualized        uummaitve ' 
1991-1996  1991-1996 


-3% 

-4 

-10 

-6 

-4 

•5 

2 

-4 

-2 

-3 

•8 

-3 

-8 

0 

-3 

•2 

0 

-3 

-1 

-4 

-1 

•4 

-4 

0 

0 

1 

-1 

-2 

-1 

-9 

-1 

-2 

•3 

-4 

•3 

-4 

•3 

•2 

-2 


0% 

-1 

-2 

-1 
-1 
-1 
4 
-1 

0 
-1 
•2 
-1 
-2 

2 
-1 

0 

2 
-1 

1 
-1 

1 
-1 
-1 

2 

2 

3 

1 

0 

1 
•2 

1 

0 
-1 
-1 
-1 

-1 
-1 

0 

0 


-e% 

-6 

•19 

-13 

-7 

-14 

9 

•8 

-4 

-7 

-17 

-6 

-16 

6 

-5 

-2 

9 
-4 

0 
-7 

1 

-10 

-3 

4 

7 
12 

1 
-2 

1 
-20 

6 
-4 
-9 
-8 
•2 
-5 
-7 
-3 
-2 


0% 

-2 
-6 
-4 
-2 
-4 
11 
•2 
-1 
-2 
-5 
-2 
-5 

8 
-1 

0 
11 
-1 

2 
-2 

3 
-3 
-1 

6 

9 
14 

3 

0 

3 
•6 

8 
-1 
-3 
-2 

0 
•2 
•2 

-1 
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11 
12 
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74% 

72 

65 

68 

71 

68 

94 

71 

73 

71 
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88 
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TABLE  2-Phy8lcian  Fee  Schedule  Impact  by  Slate 

Percent  Change  in  Allowed  Charges  for  Fee  Schedule  Relative  to  CPR 


Vearl  (WJ)  change  in: 
Payments  Per  Sarvice       Payments* 


Vear  5  paao)  cnange  in: 
Payments  Per  Service       Payments* 
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V.  InfonnatioD  Collection  Raquiiements 

This  final  rule  contains  no  information 
collection  requirements.  Consequently, 
this  rule  need  not  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
the  authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
maintenance  organizations  (HMO), 
Health  professions,  Kidney  diseases, 
Laboratories.  Medicare,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  X-rays. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  415 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Physicians, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  40S-FEDERAL  HEALTH 
INSURANCE  FOR  THE  AQED  AND 
DISABLED 

A.  Part  405  is  amended  as  set  forth 
below: 

Subpart  E— Criteria  for  Datermlnation 
of  Reasonable  Charges; 
Reimbursement  for  Servicee  of 
Hospital  Interns,  Residents,  and 
Supervising  Ptiysiclans 

1.  The  authority  citation  for  subpart  E 
is  revised  to  read  as  follows: 

Autiiority:  Sees.  1102. 1814(b),  1832. 1833(a). 
1834(b),  1842  (b)  and  (h),  1848. 1861  (b)  and 
(v),  1862(a)(14).  1866(8),  1871. 1881. 1886. 1887, 
and  1889  of  the  Social  Security  Act  as 
amended  (42  U.S.C.  1302. 139Sr(b),  1395k. 
13951(a),  1395m(b),  1395u  (b)  and  (h).  139SW-4. 
1395x(b)  and  (v),  1395y(a)(14).  1395cc(a). 
1395hh.  1395rr.  139Sww,  1395xx.  and  1395zz). 

Z.  In  8  405.502,  paragraph  (f)(l]  is 
revised  to  read  as  follows: 

§  405.502    Criteria  for  determining 
reasonable  charges. 

(f)  Determining  payments  for  certain 
physician  services  furnished  in 
outpatient  hospital  settings — (1)  General 
rule.  If  physician  services  of  the  type 
routinely  furnished  in  physicians'  offices 
are  furnished  in  outpatient  hospital 
settings  before  January  1, 1992,  carriers 


determine  the  reasonable  charge  for 
those  services  by  applying  the  limits 
described  in  paragraph  (f)(5)  of  this 
section. 


3.  In  S  405.509,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§405.509    Determining  the  Inflation- 
Indexed  charge. 

***** 

(c)  The  inflation-indexed  charge  does 
not  apply  to  any  services,  supplies,  or 
equipment  furnished  after  December  31, 
1991,  that  are  covered  under  or  limited 
by  the  fee  schedule  for  physicians' 
services  established  under  section  1848 
of  the  Act  and  part  415  of  this  chapter. 
These  services  are  subject  to  the 
Medicare  Economic  Index  described  in 
S  415.30  of  this  chapter. 

4.  Section  405.517  is  added  to  read  as 
follows: 

S  405.51 7    Payment  for  drugs  that  are  not 
peid  on  a  cost  or  prospecttve  payment 


(a)  Applicability.  Payment  for  a  drug 
that  is  not  paid  on  a  cost  or  prospective 
payment  basis  is  determined  by  the 
standard  methodology  described  in 
paragraph  (b)  of  this  section.  Examples 
of  when  this  procedure  applies  includes 
a  drug  furnished  incident  to  a 
physician's  service  and  a  drug  furnished 
by  an  independent  dialysis  facility  that 
is  not  included  in  the  ESRO  composite 
rate  set  forth  in  §  413.170(c)  of  this 
chapter. 

(b)  Methodology.  Payment  for  a  drug 
described  in  paragraph  (a)  of  this 
section  is  based  on  the  lower  of  the 
estimated  acquisition  cost  or  the 
national  average  wholesale  price  of  the 
drug.  The  estimated  acquisition  cost  is 
determined  based  on  surveys  of  the 
actual  invoice  prices  paid  for  the  drug. 
In  calculating  the  estimated  acquisition 
cost  of  a  drug,  the  carrier  may  consider 
factors  such  as  inventory,  waste,  and 
spoilage. 

(c)  Multiple-Source  drugs.  For 
multiple-source  drugs,  payment  is  based 
on  the  lower  of  the  estimated 
acquisition  cost  described  in  paragraph 
(b)  of  this  section  or  the  wholesale  price 
that,  for  this  purpose,  is  defined  as  the 
median  price  for  all  sources  of  the 
generic  form  of  the  drug. 

5.  Sections  405.521  through  405.524  are 
revised  to  read  as  follows: 

S  405.521    Services  of  attending  physletans 
supervising  Interns  and  residents. 

(a)  Basic  rules.  (1)  Attending 
physicians'  services  furnished  to 
beneficiaries  in  a  teaching  setting  are 
covered  under  Medicare  Part  B;  and 

(2)  The  payment  for  these  services  is 
on  the  same  fee  schedule  basis  as  other 


physician  services  except  in  those 
hospitals  that  have  elected  cost 
reimbursement  under  paragraph  (d)(2)  of 
this  section. 

(b)  Physician  direction  requirements. 
(1)  Payment  on  the  basis  of  the 
physician  fee  schedule  applies  to  the 
professional  services  furnished  to  a 
beneficiary  by  the  attending  physician 
when  the  attending  physician  furnishes 
personal  and  identifiable  direction  to 
interns  or  residents  who  are 
participating  in  the  care  of  the  patient. 

(2)  III  the  case  of  major  surgical 
procedures  and  other  complex  and 
dangerous  procedures  or  situations,  the 
attending  physician  must  personally 
supervise  the  residents  and  interns 
whom  the  physician  involves  in  the  care 
of  the  patients. 

(3)  Part  B  payment  may  be  made  for 
the  services  of  an  attending  physician 
who  involves  residents  and  interns  in 
■the  care  of  a  patient  only  if  the 
physician  assumes  and  fulfills  the  same 
responsibilities  for  this  patient  as  for 
other  paying  patients. 

(4)  The  carrying  out  by  the  physician 
of  these  responsibilities  is  demonstrated 
by  actions  such  as;  Reviewing  the 
patient's  history  and  physical 
examination  and  personally  examining 
the  patient  within  a  reasonable  period 
after  admission;  conflrming  or  revising 
diagnosis:  determining  the  course  of 
treatment  to  be  followed;  ensuring  that 
any  supervision  needed  by  the  interns 
and  residents  is  furnished;  and  malcing 
frequent  reviews  of  the  patient's 
progress. 

(c)  Billing  procedures.  (1)  Charges  for 
the  services  of  the  attending  physician 
may  be  billed  either  directly  by  the 
physician  or  by  the  hospital  under 
arrangements  between  the  physician 
and  the  hospital. 

(2)  In  either  case,  the  amount  payable 
is  determined  using  the  same  criteria 
that  are  used  in  applying  the  physician 
fee  schedule  to  services  that  the 
physician  furnishes  to  other  patients. 
(The  physician  fee  schedule  rules  are  set 
forth  in  part  415  of  this  chapter.) 

(d)  Payment  to  the  hospital.  (1)  For 
services  to  a  patient  that  involve  the 
participation  of  residents  or  interns,  the 
hospital  can  receive  payment  for  an 
appropriate  share  of  the  compensation  it 
pays  its  residents  and  interns  as 
described  in  S  413.86  of  this  chapter. 

(2)  A  hospital  with  an  approved 
teaching  program  may  elect  to  receive 
payment  on  a  reasonable  cost  basis  for 
the  direct  medical  and  surgical  services 
of  its  physicians  in  lieu  of  any  payment 
on  a  reasonable  charge  or  fee  schedule 
basis  that  might  otherwise  be  payable 
for  these  services. 
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(3)  A  hospital  may  elect  to  receive 
co8t  reimbursement  only  if — 

(i)  All  physicians  who  furnish 
Medicare-covered  services  in  the 
hospital  agree  not  to  bill  charges  for 
these  services:  or 

(ii)  All  the  physicians  are  employees 
of  the  hospital  and  as  a  condition  of 
employment  are  precluded  from  billing 
for  these  services. 

(4)  If  the  requirements  of  paragraph 
(d)(3)  of  this  section  are  met,  the 
payment  provisions  of  §  405.465  apply. 

(5)  For  cost  reporting  periods 
beginning  after  June  30, 1985,  a  teaching 
hospital  that  elects  payment  for  the 
direct  medical  and  surgical  services  of 
its  physicians  in  accordance  with 
paragraph  (d)(2)  of  this  section  must 
remove,  for  purposes  of  calculating  the 
per  resident  amounts  described  in 

S  413.86(e)  of  this  chapter,  from  its 
graduate  medical  education  base  period 
costs,  as  defmed  in  S  413.86(d)  of  this 
chapter,  those  costs  relating  to  the 
supervision  of  interns  and  residents  in 
approved  programs  related  to  the  care  of 
individual  patients. 

(e)  Nothing  in  this  section  restricts  the 
disposition  of  payments  received  either 
from  Medicare  or  from  beneficiaries. 

§  405.522    Intem  and  r««M«nt  Mrvlccs  In 
approvsd  taacMng  progranw. 

(a)  Approved  teaching  programs.  Title 
XVIII  of  the  Act  recognizes  residency 
programs  in  providers  that  are  duly 
approved  in  their  respective  fields  by 
the  Accreditation  Council  for  Graduate 
Medical  Education  of  the  American 
Medical  Association,  by  the  Committee 
on  Hospitals  of  the  Bureau  of 
Professional  Education  of  the  American 
Osteopathic  Association,  by  the  Council 
on  Dental  Education  of  the  American 
Dental  Association,  or,  for  provider  cost 
reporting  periods  beginning  after 
December  31, 1972,  by  the  Council  on 
Pediatric  Medicine  Education  of  the 
American  Pediatric  Medical 
Association. 

(b)  Basis  for  payment.  (1)  Services  of 
interns  and  residents  in  these  approved 
programs  furnished  in  hospitals  are 
explicitly  excluded  from  the  definition  of 
"physicians'  services"  and  are  not 
payable  as  such.  These  services  are 
covered  as  hospital  services.  This 
exclusion  applies  whether  or  not  the 
intem  or  resident  is  authorized  to 
practice  as  a  physician  under  the  laws 
of  the  State  in  which  the  intem  or 
resident  performs  the  services. 

(2)  Medicare  pays  for  the  costs  of 
approved  residency  programs  in 
hospitals  and  hospital-based  providers 
as  set  forth  in  §  413.86  of  this  chapter. 
Medicare  pays  for  the  cost  of  the 
services  of  interns  and  residents. 


specifically  as  a  component  of  allowable 
costs  defined  by  the  principles  of 
payment  for  provider  costs  set  forth  in 
S  413.85  of  this  chapter. 

(3)  For  purposes  of  payment  for 
services  of  intems  and  residents  in 
accordance  with  these  principles, 
recording  and  reporting  by  the  hospital 
of  the  specific  services  furnished  to 
individual  beneficiaries  is  not 
necessary. 

§  405.523    Intvms'  and  rasManta'  aarvteaa 
not  in  approvad  taacMng  programa. 

(a)  Payment  under  Medicare  Part  B. 
The  services  of  a  hospital  resident  or 
intem  who  is  not  under  an  approved 
hospital  teaching  program  are  paid  to 
the  hospital  on  a  reasonable  cost  basis 
under  Medicare  Part  B.  Even  if  these 
services  are  furnished  to  inpatients,  the 
cost  of  the  services  is  not  an  allowable 
cost  under  Medicare  Part  A,  but  is 
allowable  under  Medicare  Part  B.  For 
purposes  of  this  section,  these  services 
include  services  of  a  physician 
employed  by  the  hospital  who  is 
authorized  to  practice  only  in  a  hospital 
setting. 

(b)  Amount  of  payment.  Medicare  Part 
B  payment  for  services  discussed  in 
paragraph  (a)  of  this  section  is  made  to 
the  hospital  in  an  amount  of  80  percent 
of  the  reasonable  cost  of  services  minus 
any  applicable  deductible  amount.  The 
beneficiary  incurs  the  expense  of  the 
deductible  and  coinsurance  amounts  as 
determined  on  the  basis  of  the  hospital's 
charges  to  the  beneficiary  for  its 
services  that  are  covered  under 
Medicare  Part  B. 

§  405.524    Intama'  and  raaManta'  aarvlcaa 
outaMa  tha  hoapttal. 

(a)  Medicare  Part  A  payment. 
Payment  is  made  under  Medicare  Part  A 
for  intems'  and  residents'  services 
furnished  in  the  following  settings  that 
meet  the  specified  requirements: 

(1)  Skilled  nursing  facility.  Payment  to 
a  participating  ^4F  may  include  the  cost 
of  services  of  an  intem  or  resident  who 
is  under  an  approved  teaching  program 
in  a  hospital  with  which  the  facility  has 
a  transfer  agreement  that  provides,  in 
part,  for  the  transfer  of  patients  and  the 
interchange  of  medical  records. 

(2)  Home  health  agency.  A 
participating  home  health  agency  may 
receive  payment  for  the  cost  of  the 
services  of  an  intem  or  resident  who  is 
under  an  approved  teaching  program  of 
a  hospital  with  which  the  home  health 
agency  is  affiliated  or  under  conunon 
control  when  these  services  are 
furnished  as  part  of  the  posthospital 
home  health  visits  for  a  Medicare 
beneficiary.  (Nevertheless,  see  S  413.86 
of  this  chapter  for  the  costs  of  approved 


residency  programs  in  hospital-based 
providers.) 

(b)  Medicare  Part  B  payment.  Medical 
services  of  a  resident  or  intem  of  a 
hospital  that  are  furnished  by  a 
freestanding  skilled  nursing  facility  or 
home  health  agency  are  paid  under 
Medicare  Part  B  on  an  80  percent  of 
allowable  cost  basis  if  payment  is  not 
provided  under  Medicare  Part  A. 

§4406.530—405.533    [Ramovad] 

6.  Sections  405.530  through  405.533  are 
removed. 

§§  405.553.  405.555,  and  406.567 
[Ramovad] 

7.  The  undesignated  centered  heading 
above  §  405.550  and  §9  405.553,  405.555. 
and  405.557  are  removed. 

8.  Sections  405.550  through  405.552, 
405.554,  405.556.  and  405.560  are 
transferred  from  subpart  E  to  newly 
added  subpart  F  and  revised  to  read  as 
follows: 

Subpart  F— Sarvlcaa  of  Phyaidana  In 
ProvMara 

405.550  Conditions  for  payment  of  charges 
for  physician  gervices  to  patients  in 
providers:  General  provisions. 

405.551  Amount  of  payment  for  physician 
gervices  in  providers. 

405.552  Conditions  for  payment: 
Anesthesiology  services. 

405.554    Conditions  for  payment:  Radiology 

services. 
405.556    Conditions  for  payment:  Physician 

laboratory  services. 
405.560    Conditions  for  payment:  Assistants 

at  surgery  in  teaching  hospitals. 

Subpart  F— S«rvlc«s  of  Ptiysldana  in 
Providers 

Authority:  Sees.  1102. 1814(b),  1832. 1833(a), 
1834(b),  lS42(b)  and  (h),  1646. 1661  (b)  and  (v). 
18e2(a](14).  1866(a),  1871,  1881,  1886, 1887, 
and  1889  of  the  Social  Security  Act  as 
amended  (42  U.S.C.  1302, 1395f(b),  139Sk, 
13951(a).  1395m(b),  1395u(b)  and  (h),  1396w-4, 
1395x(b)  and  (v),  1395y(a)(14),  1395cc(a), 
1395hh.  1395rr,  139Sww,  139Sxx,  and  1395aa). 

9405.550    CondMona  for  paymant  of 
chargaa  for  phyatdan  aarvteaa  to  patianta 
in  provtdara:  Qartaral  provtalona. 

(a)  Scope.  This  section  provides 
general  conditions  that  must  be  met  in 
order  for  services  furnished  by 
physicians  in  providers  to  be  paid  for  on 
the  basis  of  the  physician  fee  schedule 
under  part  415  of  this  chapter.  Section 
405.551  sets  forth  general  requirements 
for  determining  the  amoimts  of  payment 
for  services  that  meet  the  conditions  of 
this  section.  Sections  405.552,  405.554. 
and  405.556  set  forth  additional 
conditions  for  payment  for  physician 
services  in  the  specialties  of 


anesthesiology,  radiology,  and 
pathology  (laboratory  services). 

(b)  Conditions  for  payment  for 
services  of  physicians  to  provider 
patients,  the  carrier  pays  for  services  of 
physicians  to  patients  of  providers  on  a 
fee  schedule  basis  only  if  the  following 
requirements  are  met: 

(1)  The  services  are  personally 
furnished  for  an  individual  patient  by  a 
physician, 

(2)  The  services  contribute  directly  to 
the  diagnosis  or  treatment  of  an 
individual  patient. 

(3)  The  services  ordinarily  require 
performance  by  a  physician. 

(4)  In  the  case  of  anesthesiology, 
radiology,  or  laboratory  services,  the 
additional  requirements  in  99  405.552. 
405.554,  or  9  405.556  are  met, 

(c)  Services  of  physicians  to 
providers.  If  a  physician  furnishes 
services  in  a  provider  that  do  not  meet 
the  requirements  in  paragraph  (b)  of  this 
section  but  are  related  to  patient  care  by 
the  provider,  the  intermediary  will  pay 
for  those  services,  if  otherwise  covered, 
under  the  rules  in  9  9  405.480  and  405.481 
on  reasonable  cost  payment  for 
physician  services  to  providers. 

(d)  Effect  of  billing  charges  for 
physician  services  in  a  provider — 

(1)  For  services  performed  by  a 
physician  that  may  be  paid  under  the 
reasonable  cost  rules  in  9  405.480  or 

9  405.481  or  would  be  paid  under  those 
rules  except  for  the  prospective  payment 
rules  in  part  412  of  this  chapter,  neither 
provider  nor  physician  may  seek  charge 
payment  from  the  carrier,  beneficiary,  or 
another  insurer. 

(2)  The  carrier  will  not  pay  on  a  fee 
schedule  basis  for  services  furnished  by 
a  physician  to  an  individual  patient  if 
the  services  do  not  meet  the  applicable 
conditions  in  paragraph  (b)  of  this 
section  and  99  405.552,  405.554,  and 
405.556. 

(3)  If  the  physician,  the  provider,  or 
another  entity  bills  the  carrier  or  the 
beneficiary  for  physician  services  to  the 
provider,  as  described  in  9  405.480(a). 
the  provider  in  which  and  to  which  the 
services  were  furnished  may  be 
considered  to  have  violated  its  provider 
participation  agreement,  and  that 
agreement  may  be  terminated.  See  part 
489  of  this  chapter  for  rules  goveming 
provider  agreements. 

(e)  Effect  of  physician's  assumption  of 
operating  costs.  If  a  physician  or  other 
entity  enters  into  an  agreement  (such  as 
a  lease  or  concession)  with  a  provider, 
under  which  the  physician  (or  entity) 
assumes  some  or  all  of  the  operating 
costs  of  the  provider  department  in 
which  the  physician  furnishes  physician 
services  in  the  provider,  the  following 
rules  apply: 


(1)  If  the  conditions  set  forth  in 
paragraph  (b)  of  this  section  are  met,  the 
carrier  pays  for  the  physician  services 
under  the  physician  fee  schedule  in  part 
415  of  this  chapter. 

(2)  To  the  extent  the  provider  incurs  a 
cost  payable  on  a  reasonable  cost  basis 
under  part  413  of  this  chapter,  the 
intermediary  pays  the  provider  on  a 
reasonable  cost  basis  for  the  costs 
associated  with  producing  these 
services,  including  overhead,  supply, 
and  equipment  costs,  and  services 
furnished  by  nonphysician  personnel. 

(3)  The  physician  (or  other  entity)  is 
treated  as  related  to  the  provider  within 
the  meaning  of  9  413.17  of  this  chapter. 

(4)  The  physician  (or  other  entity) 
must  make  its  books  and  records 
available  to  the  provider  and  the 
intermediary  as  necessary  to  verify  the 
nature  and  extent  of  the  costs  of  the 
services  fumished  by  the  physician  (or 
other  entity). 

9  405.551    Amounts  of  paymant  for 
phyalctan  aarvlcaa  In  provtdara. 

(a)  Scope.  The  carrier  determines 
amounts  of  payment  for  physician 
services  to  patients  in  providers  in 
accordance  with  the  general  rules 
goveming  fee  schedule  payment  in  part 
415  of  this  chapter,  except  as  provided 
in  paragraph  (b)  of  this  section. 

(b)  Application  in  certain  settings — (1) 
Teaching  hospitals.  In  determining 
whether  fee  schedule  payment  should  be 
made  for  physician  services  to 
individual  patients  in  a  teaching 
hospital,  the  carrier  applies  the  rules  in 

9  405.521  in  addition  to  those  in  this 
section, 

(2)  Hospital-baaed  EBRD  facilities.  In 
determining  the  amount  of  payment  for 
physician  services  to  individual  patients 
fumished  in  a  hospital-based  end-stage 
renal  disease  (ESRD)  facility  certified 
imder  subpart  U  of  this  part,  the  carrier 
applies  the  mles  in  99  414.310  through 
414.314  of  this  chapter  instead  of  those 
in  this  section. 

9405.552    Condltlona  for  paymant 
Anaattiaaiology  aarvteaa. 

(a)  Services  fumished  directly  or 
concurrently.  "The  carrier  pays  a 
physician  for  anesthesia  services 
fumished  to  patients  in  a  provider  on  a 
fee  schedule  basis  only  if  the  services 
meet  the  conditions  in  9  405,550(b)  and 
the  following  additional  conditions: 

(1)  For  each  patient,  the  physician — 
'  (i)  Performs  a  pre-anesthetic 
examination  and  evaluation; 

(ii)  Prescribes  the  anesthesia  plan; 

(iii)  Personally  participates  in  the 
most  demanding  procedures  in  the 
anesthesia  plan,  Including  induction  and 
emergence; 


(iv)  Ensures  that  any  procedures  in 
the  anesthesia  plan  that  he  or  she  does 
not  perform  are  performed  by  a 
qualified  individual  as  defined  in 
program  operating  instructions; 

(v)  Monitors  the  course  of  anesthesia 
administration  at  frequent  intervals; 

(vi)  Remains  physically  present  and 
available  for  immediate  diagnosis  and 
treatment  of  emergencies;  and 

(vii)  Provides  indicated  post- 
anesthesia care, 

(2)  The  physician  performs  the 
procedure  personally  or  directs  no  more 
than  four  anesthesia  procedures 
concurrently  and  does  not  perform  any 
other  services  while  he  or  she  is 
directing  the  concurrent  procedures. 

(b)  Supervision  of  more  than  four 
procedures  concurrently.  If  a  physician 
is  involved  in  fumishing  more  than  four 
procedures  concurrently,  or  is 
performing  other  services  while 
directing  the  concurrent  procedures,  the 
concurrent  anesthesia  services  are 
physician  services  to  the  provider  in 
which  the  procedures  are  performed.  In 
these  cases,  the  physician  is  not 
required  to  meet  the  criteria  of 
paragraphs  (a)(1)  (iii)  and  (vii)  of  this 
section  personally,  but  must  ensure  that 
a  qualified  individual  performs  any 
procedure  in  which  the  physician  does 
not  personally  participate.  In  these 
cases,  the  intermediary  pays  for  the 
services  under  the  rules  in  99  405.480 
and  405.481  on  reasonable  cost  payment 
for  physician  services  to  providers  or 
under  the  mles  in  part  412  of  this 
chapter  for  payment  under  the 
prospective  payment  system. 

§405.554    CondMona  for  paymant 
Radiology  aarvteaa. 

(a)  Services  to  patients.  The  carrier 
pays  for  radiology  services  fumished  by 
a  physician  to  an  individual  patient  on  a 
fee  schedule  basis  only  if  the  services 
meet  the  conditions  in  9  405.550(b)  and 
are  identifiable,  direct,  and  discrete 
diagnostic  or  therapeutic  services  to  an 
individual  patient,  such  as  interpretation 
of  x-ray  plates,  angiograms, 
myelograms,  pyelograms.  or  ultrasound 
procedures, 

(b)  Services  to  providers.  The  carrier 
does  not  pay  on  a  fee  schedule  basis  for 
physician  services  to  the  provider  (for 
example,  administrative  or  supervisory 
services)  or  for  provider  services  needed 
to  produce  the  x-ray  films  or  other  items 
that  are  interpreted  by  the  radiologist. 
However,  the  intermediary  pays  the 
provider  for  these  services  in 
accordance  with  9  405.480  for  provider 
costs,  and  9  405.550(e)(2)  for  costs  bome 
by  a  physician,  such  as  under  a  lease  or 
concession  agreement,  and  part  412  of 


I 

59624        Federal  Register  /  Vol.  56.  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations 


this  chapter  for  payment  under  the 
prospective  payment  system. 

$40S.55e    CondMons  for  payment 
Ptiyaiciwi  laboratory  larvtoaa. 

(a)  Physician  laboratory  services.  The 
carrier  pays  for  laboratory  services 
furnished  by  a  physician  to  an 
individual  patient  on  a  fee  schedule 
basis  only  if  the  services  meet  the 
conditions  for  payment  in  S  405.550(b) 
and  are  one  of  the  following  services: 

(1)  Surgical  pathology  services. 

(2)  Specific  cytopathology, 
hematology,  and  blood  banking  services 
that  have  been  identified  to  require 
performance  by  a  physician  and  are 
listed  in  program  operating  instructions. 

(3)  Clinical  consultation  services  that 
meet  the  requirements  in  paragraph  (b) 
of  this  section. 

(4)  Clinical  laboratory  interpretative 
services  that  meet  the  requirements  of 
paragraphs  (b)  (1).  (3],  and  (4)  of  this 
section  and  that  are  specifically  listed  in 
program  operating  instructions. 

(b)  Clinical  consultation  services.  For 
purposes  of  this  section,  clinical 
considtation  services  must  meet  the 
following  requirements: 

(1)  Be  requested  by  the  patient's 
attending  physician. 

(2)  Relate  to  a  test  residt  that  lies 
outside  the  clinically  significant  normal 
or  expected  range  in  view  of  the 
condition  of  the  patient. 

(3)  Result  in  a  written  narrative  report 
included  in  the  patient's  medical  record. 

(4)  Require  the  exercise  of  medical 
jud^ent  by  the  consultant  physician. 

(c)  Physician  laboratory  services 
furnished  by  an  independent  laboratory. 
Laboratory  services,  including  the 
technical  component  of  a  service, 
furnished  to  a  hospital  inpatient  or 
outpatient  by  an  independent  laboratory 
(as  defined  in  §  488.52  of  this  chapter) 
are  paid  on  a  fee  schedule  basis  under 
this  subpart  only  if  they  are  physician 
laboratory  services  as  described  in 
paragraph  (a)  of  this  section. 

§  405.580    Conditions  of  paymant 
Assistants  at  surgary  In  teaching  r>ospitals. 

(a)  Basis,  purpose,  and  scope.  This 
section  describes  the  conditions  under 
which  Medicare  pays  on  a  fee  schedule 
basis  for  the  services  of  an  assistant  at 
surgery  in  a  teaching  hospital.  This 
section  is  based  on  section 
1842(b)(6)(D)(i)  of  the  Act  and  applies 
only  to  hospitals  with  an  approved 
residency  program.  Except  as  specified 
in  paragraph  (c)  of  this  section,  fee 
schedule  payment  is  not  available  for 
assistants  at  surgery  in  hospitals  with — 

(1)  A  training  program  relating  to  the 
medical  specialty  required  for  the 
surgical  procedure;  and 


(2)  A  qualified  individual  on  the  staff 
of  the  hospital  available  to  serve  as  an 
assistant  at  surgery. 

(b)  Definitions.  Assistant  at  surgery 
means  a  physician  who  actively  assists 
the  physician  in  charge  of  a  case  in 
performing  a  surgical  procedure. 

Qualified  individual  on  the  staff  of  the 
hospital  means  a  resident  in  a  training 
program  relating  to  the  specialty 
required  for  the  surgery. 

Teaching  hospital  means  a  hospital 
with  a  graduate  medical  education 
program  approved  as  specified  in 
S  405.522(a). 

Team  physicians  means  a  group  of 
physicians,  each  performing  a  discrete, 
unique  function  integral  to  the 
performance  of  a  complex  medical 
procedure  that  requires  the  special  skills 
of  more  than  one  physician. 

(c)  Conditions  for  payment  for 
assistants  at  surgery.  Beginning  )anuary 
1, 1992,  payment  on  a  fee  schedule  basis 
is  made  for  the  services  of  an  assistant 
at  surgery  in  a  teaching  hospital  only  if 
the  services  meet  one  of  the  following 
conditions: 

(1)  Are  required  due  to  exceptional 
medical  circumstances. 

(2)  Are  performed  by  team  physicians 
needed  to  perform  complex  medical 
procedures. 

(3)  Constitute  concurrent  medical  care 
relating  to  a  medical  condition  that 
requires  the  presence  of,  and  active  care 
by,. a  physician  of  another  specialty 
diuing  surgery. 

(4)  Are  medically  required  and  are 
furnished  by  a  physician  who  is 
primarily  engaged  in  the  field  of  surgery 
and  the  primary  surgeon  does  not  use 
interns  and  residents  in  the  surgical 
procedures  that  the  surgeon  performs 
(including  pre-operative  and  post- 
operative care). 

(5)  Are  not  related  to  a  surgical 
procedure  for  which  HCFA  determines 
that  assistants  are  used  less  than  5 
percent  of  the  time. 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

Subpart  H— Payment  for  End-Stage 
Rertal  Disease  (ESRD)  Services 

B.  Part  413  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814(b).  1815, 1833(a), 
(i).  and  (n).  18ei(v).  1871, 1881. 1883.  and  1886 
of  the  Social  Security  Act  (42  U.S.C.  1302. 
1395f(b),  1395g.  13951(a),  (i).  and  (n).  1395x(v). 
1395hh.  1395rr,  1395tt,  and  1395ww);  sec. 
104(c)  of  Pub.  L  100-360  as  amended  by  sec. 


608(d)(3)  of  Pub.  L  100-485  (42  U.S.C.  1395wrw 
(note));  and  sec.  101(c)  of  Pub.  L  100-234  (42 
U.S.C.  1395*vw  (note)). 

2.  bi  8  413.170,  the  section  heading  is 
revised  and  paragraph  (c](7]  is  added  to 
read  as  follows: 

§413.170    Payments  for  covarad 
outpatient  maintenance  dialysis  treatments. 

***** 

(c)  Prospective  rates  for  hospital- 
based  and  independent  ESRD  facilities. 

***** 

(7)  In  addition  to  the  prospective 
payment  described  in  this  section, 
HCFA  makes  an  additional  payment  for 
certain  drugs  furnished  to  ESRD  patients 
by  a  Medicare-approved  ESRD  facility. 
HCFA  makes  this  payment  directly  to 
the  ESRD  facility.  The  facility  must 
accept  the  allowance  determined  by 
HCFA  as  payment  in  full.  Payment  for 
these  drugs  is  made  to  the  following 
facilities  according  to  the  methodology 
described: 

(i)  Hospital-based.  HCFA  makes 
payment  in  accordance  with  the  cost- 
reimbursement  rules  set  forth  in  this 
part. 

(ii)  Independent,  HCFA  makes 
payment  in  accordance  with  the 
methodology  set  forth  in  8  405.517  of  this 
chapter  for  paying  for  drugs  that  are  not 
paid  on  a  cost  or  prospective  payment 

basis. 
***** 

C.  Part  415  is  added  to  read  as 
follows: 

PART  415— FEE  SCHEDULE  FOR 
PHYSICIANS'  SERVICES 

Sul)part  A— General  Provlaions 

Se& 

415.1  Basis  and  scope. 

415.2  Definitions. 

415.4    Fee  schedule  areas. 

415.20    Formula  for  computing  payment 

amounts. 
415.22    Relative  value  units  (RVUs). 
415.24    Review,  revision,  and  addition  of 

RVUs  for  physicians'  services. 
415.26    Determining  the  GAF. 
415.28    Conversion  factors. 
415.30    Conversion  factor  update. 
415.32    Determining  payments  for  certain 

physician  services  furnished  in 

outpatient  hospital  settings.     ' 
415.34    Payment  for  services  and  supplies 

incident  to  a  physician's  service. 
415.36    Payment  for  drugs  incident  to  a 

physician's  service. 
415.38    Special  rules  for  payment  of  low 

osmolar  contrast  media. 
415.40    Coding  and  ancillary  policies. 
415.42    Adjustment  for  first  4  years  of 

practice. 
415.44    Transition  rules. 
415.46    Additional  rules  for  payment  of 

anesthesia  services. 
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415.48    Limits  on  actual  charges  of 

nonparticipating  physicians. 
415.50    Physician  billing  for  purchased 

diagnostic  tests. 
415.52    Payment  for  physician  assistants' 

services. 
415.54    Payment  for  certified  nurse- 

midwives'  services. 
415.56    Payment  for  nurse  practitioners'  and 

clinical  nurse  specialists'  services  in 

rural  areas. 
415.58    Payment  of  charges  for  physicians' 

services  to  patients  in  providers. 
415.00    Payment  for  the  services  of  certified 

registered  nurse  anesthetists. 

Subpart  B-fReaerved] 

Authority:  Sees.  1102. 1832. 1833, 1834. 1842. 
1848. 1861  (b)  and  (s).  1862. 1866.  and  1871  of 
the  Social  Security  Act  as  amended  (42  U.S.C. 
1302, 1395k.  13951, 1395m.  1395u.  1395W-4, 
1396X  (b)  and  (s).  1395y.  1395cc,  and  1395rr). 

Subpart  A— Qer>eral  Provisions 


S  415.1 

This  part  implements  the  requirements 
of  section  1848  of  the  Act  by 
establishing  a  fee  schedule  for  payment 
of  physicians'  services.  Section  1848 
requires  that  payment  for  all  physicians' 
services  otherwise  payable  on  a 
reasonable  charge  basis  be  made  under 
the  physician  fee  schedule  effective  for 
services  furnished  after  December  31, 
1991. 

941M    Definitions. 

As  used  in  this  part,  unless  the 
context  indicates  otherwise — 

AHPB  stands  for  adjusted  historical 
payment  basis. 

CF  stands  for  conversion  factor. 

CY  stands  for  calendar  year. 

FY  stands  for  fiscal  year. 

GAF  stands  for  geographic  adjustment 
factor. 

GPCI  stands  for  geographic  practice 
cost  index. 

HCPCS  stands  for  HCFA  Common 
Procedure  Coding  System. 

Physicians '  services  means  the 
following  services  to  the  extent  that  they 
are  covered  by  Medicare: 

(1)  Professional  services  of  doctors  of 
medicine  and  osteopathy  (including 
osteopathic  practitioners),  doctors  of 
optometry,  doctors  of  podiatry,  doctors 
of  dental  surgery  and  dental  medicine, 
and  doctors  of  chiropracty. 

(2)  Supplies  and  services  covered 
"incident  to"  physicians'  services 
(excluding  drugs  as  specified  in 

S  415.36). 

(3)  Outpatient  physical  and 
occupational  therapy  services  if 
furnished  by  a  person  or  an  entity  thai  is 
not  a  Medicare  provider  of  services  as 
defined  in  §  400.202  of  this  chapter. 

(4)  Diagnostic  x-ray  tests  and  other 
diagnostic  tests  (excluding  diagnostic 


laboratory  tests  paid  under  the  fee 
schedule  established  under  section 
1833(h)  of  the  Act). 

(5)  X-ray,  radium,  and  radioactive 
isotope  therapy,  including  materials  and 
services  of  technicians. 

RVU siands  for  relative  value  unit. 

941S.4    Fee  schedule  areas. 

(a)  General.  Except  for  the  areas 
described  in  paragraph  (b)  of  this 
section,  HCFA  establishes  fee  schedule 
areas  that  conform  to  the  geographic 
localities  in  existence  before  January  1, 
1992. 

(b)  Exceptions.  HCFA  establishes 
Statewide  fee  schedule  areas  for 
Nebraska,  Oklahoma,  and  Minnesota. 

(c)  Changes.  HCFA  publishes  a 
proposed  notice  in  the  Federal  Register 
to  announce  changes  to  fee  schedule 
areas  and  provide  an  opportunity  for 
public  comment.  After  considering 
public  comments,  HCFA  publishes  a 
final  notice  in  the  Federal  Register  to 
announce  changes. 

S  415.20    Formula  for  computing  paymeftt 
anKMints. 

Under  the  formula  set  forth  in  section 
lB48(b)(l}  of  the  Act,  the  fee  schedule 
payment  amount  for  a  service  defined  as 
a  "physicians'  service"  in  section 
1848(j)(3)  of  the  Act  is  computed  as  the 
product  of  the  following  amounts: 

(a)  The  relative  value  for  the  service. 

(b)  The  geographic  adjustment  factor 
(GAF)  for  the  fee  schedule  area. 

(c)  The  conversion  factor  (CF). 

{415.22    Relatlye  value  units  (RVUs). 

HCFA  establishes  RVUs  for  physician 
work,  physician  practice  expense,  and 
malpractice  insurance. 

(a)  Physician  work  RVUs— (\) 
General  rule.  Physician  work  RVUs  are 
established  using  a  relative  value  scale 
in  which  the  value  of  physicians'  work 
for  a  particular  service  is  rated  relative 
to  the  value  of  work  for  other 
physicians'  services. 

(2)  Special  R  VUs  for  anesthesia  and 
radiology  services)— (i)  Anesthesia 
services.  The  rules  for  determining 
RVUs  for  anesthesia  services  are  set 
forth  in  8  415.44. 

(ii)  Radiology  services.  HCFA  bases 
the  RVUs  for  all  radiology  services  on 
the  relative  value  scale  developed  under 
section  1834(b)(l)(A}  of  the  Act.  with 
appropriate  modifications  to  ensure  that 
the  RVUs  established  for  radiology 
services  that  are  similar  or  related  to 
other  physicians'  services  are  consistent 
with  the  RVUs  established  for  those 
similar  or  related  services. 

(b)  Practice  expense  RVUs.  [1] 
Practice  expense  RVUs  are  computed 
for  each  service  or  class  of  service  by 


applying  average  historical  practice  cost 
percentages  to  the  estimated  average 
allowed  charge  during  the  1991  base 
period. 

(2)  The  average  practice  expense 
percentage  for  a  service  or  class  of 
services  is  computed  as  follows: 

(i)  Multiply  the  average  practice 
expense  percentage  for  each  specialty 
by  the  proportion  of  a  particular  service 
or  class  of  service  performed  by  that 
specialty. 

(ii)  Add  the  products  for  all 
specialties. 

(c)  Malpractice  insurance  RVUs.  (1) 
Malpractice  insurance  RVUs  are 
computed  for  each  service  or  class  of 
services  by  applying  average 
malpractice  insurance  historical  practice 
cost  percentages  to  the  estimated 
average  allowed  charge  during  the  1991 
base  period. 

(2)  The  average  historical  malpractice 
insurance  percentage  for  a  service  or 
class  of  services  is  computed  as  follows: 

(i)  Multiply  the  average  malpractice 
insurance  percentage  for  each  specialty 
by  the  proportion  of  a  particular  service 
or  class  of  services  performed  by  that 
specialty. 

(ii)  Add  all  the  products  for  all  the 
specialties. 

410.29    nevien,  levisiwii  ana  auwuun  or 
RVUs  for  physicians'  servieee. 

(a)  Interim  values  for  new  and  revised 
HCPCS  level  1  and  level  2  codes.  (1) 
HCFA  establishes  interim  RVUs  for  new 
services  and  for  codes  for  which 
definitions  have  changed. 

(2)  HCFA  publishes  a  notice  in  the 
Federal  Register  to  announce  interim 
RVUs  and  seek  public  comment  on 
them.  The  RVUs  are  effective 
prospectively  for  services  furnished 
beginning  on  the  effective  date  specified 
in  the  notice. 

(3)  After  considering  public 
comments,  HCFA  revises,  if  necessary, 
the  interim  RVUs  and  announces  those 
revisions  in  a  final  notice  published  in 
the  Federal  Register.  Any  revisions  in 
the  RVUs  are  effective  prospectively  for 
services  furnished  beginning  on  the 
effective  date  specified  in  the  final 
notice. 

(b)  Revision  of  RVUs  for  established 
HCPCS  level  1  and  level  2  codes.  (1) 
HCFA  publishes  a  proposed  notice  in 
the  Federal  Register  to  announce 
changes  in  RVUs  for  established  codes 
and  provides  an  opportunity  for  public 
comment  no  less  often  than  every  5 
years. 

(2)  After  considering  public 
comments,  HCFA  publishes  a  final 
notice  in  the  Federal  Register  to 
announce  revisions  to  RVUs. 
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(3")  The  RVU  revisions  are  effective 
prospectively  for  services  furnished 
beginning  on  the  effective  date  specified 
in  the  final  notice. 

(c)  Values  for  local  codes  (HCPCS 
Levels).  (1)  Carriers  establish  relative 
values  for  local  codes  for  services  not 
included  in  HCPCS  levels  1  or  2. 

(2)  Carriers  must  obtain  prior 
approval  from  HCFA  to  estabhsh  local 
codes  for  services  that  meet  the 
definition  of  "physician  services"  in 
§  415.2. 

§  4 1 5.26    Determining  ttM  G AF. 

HCFA  establishes  a  GAP  for  each 
service  in  each  fee  schedule  area. 

(a)  Geographic  indices.  HCFA  uses 
the  following  indices  to  establish  the 
GAF: 

(1)  An  index  that  reflects  one-fourth  of 
the  difference  between  the  relative 
value  of  physicians'  work  effort  in  each 
of  the  different  fee  schedule  areas  as 
determined  under  S  415.22(a)  and  the 
national  average  of  that  work  effort. 

(2)  An  index  that  reflects  the  relative 
costs  of  the  mix  of  goods  and  services 
comprising  practice  expenses  (other 
than  malpractice  expenses)  in  each  of 
the  different  fee  schedule  areas  as 
determined  under  §  415.22(b)  compared 
to  the  national  average  of  those  costs. 

(3)  An  index  that  reflects  the  relative 
costs  of  malpractice  expenses  in  each  of 
the  different  fee  schedule  areas  as 
determined  under  §  415.22(c)  compared 
to  the  national  average  of  those  costs. 

(b)  Class-specific  practice  cost 
indices.  U  the  application  of  a  single 
index  to  different  classes  of  services 
would  be  substantially  inequitable 
because  of  differences  in  the  mix  of 
goods  and  services  comprising  practice 
expenses  for  the  different  classes  of 
services,  more  than  one  index  may  be 
established  under  paragraph  (a)(2)  of 
this  section. 

(c)  Computation  of  GAF.  The  GAF  for 
each  fee  schedule  area  is  the  sum  of  the 
physicians'  work  adjustment  factor,  the 
practice  expense  adjustment  factor,  and 
the  malpractice  cost  adjustment  factor, 
as  defined  in  this  section: 

(1)  The  geographic  physicians'  work 
adjustment  factor  for  a  service  is  the 
product  of  the  proportion  of  the  total 
relative  value  for  the  service  that 
reflects  the  RVUs  for  the  work 
component  and  the  geographic' 
physicians"  work  index  value 
established  under  paragraph  (a)(1)  of 
this  section. 

(2)  The  geographic  practice  expense 
adjustment  factor  for  a  service  is  the 
product  of  the  proportion  of  the  total 
relative  value  for  the  service  that 
reflects  the  RVUs  for  the  practice 
expense  component,  multiplied  by  the 


geographic  practice  cost  index  (GPCI) 
value  established  under  paragraph  (a)(2) 
of  this  section. 

(3)  The  geographic  malpractice 
adjustment  factor  for  a  service  is  the 
product  of  the  proportion  of  the  total 
relative  value  for  the  service  that 
reflects  the  RVUs  for  the  malpractice 
component,  multiplied  by  the  GPCI 
value  established  under  paragraph  (a)(3) 
of  this  section. 

§  415.28    Conversion  factors. 

HCFA  establishes  CFs  in  accordance 
with  section  1848(d)  of  the  Act. 

(a)  Base-year  CFs.  HCFA  established 
the  CF  for  1992  so  that  had  section  1848 
of  the  Act  applied  during  1991,  it  would 
have  resulted  in  the  same  aggregate 
amount  of  payments  for  physicians' 
services  as  the  estimated  aggregate 
amount  of  these  payments  in  1991. 
adjusted  by  the  update  for  1992 
computed  as  specified  in  §  415.30. 

(b)  Subsequent  CFs.  Beginning 
January  1, 1993.  the  CF  for  each  year  is 
equal  to  the  CF  for  the  previous  year, 
adjusted  in  accordance  with  §  415.30. 

§  4 1 5.30    Conversion  factor  update. 

Unless  Congress  acts  in  accordance 
with  section  1848(d)(3)  of  the  Act— 

(a)  General  rule.  The  CF  update  for  a 
CY  equals  the  Medicare  Economic  Index 
increased  or  decreased  by  the  number  of 
percentage  points  by  which  the 
percentage  increase  in  expenditures  for 
physicians'  services  (or  for  a  particular 
category  of  physicians'  services,  such  as 
surgical  services)  in  the  second 
preceding  FY  over  the  third  preceding 
FY  exceeds  the  performance  standard 
rate  of  increase  established  for  the 
second  preceding  FY. 

(b)  Downward  adjustment.  The 
downward  adjustment  may  not  exceed 
the  following: 

(1)  For  CYs  1992  and  1993,  2 
percentage  points. 

(2)  For  CYs  1994  and  1995,  2.5 
percentage  points. 

(3)  For  CY  1996  and  thereafter.  3 
percentage  points. 

§  4 1 5.32    Determining  payments  for  certain 
physician  services  furnished  In  outpatient 
hospital  settings. 

(a)  General  rule.  If  physician  services 
of  the  type  routinely  furnished  in 
physicians'  offices  are  furnished  in 
outpatient  hospital  settings,  carriers 
determine  the  fee  schedule  amount  for 
those  services  by  applying  the  limits 
described  in  paragraph  (e)  of  this 
section. 

(b)  Definition.  As  used  in  this  section. 
"outpatient  hospital  settings"  include 
the  following  facilities: 

(1)  Hospital  outpatient  departments, 
including  cUnics  and  emergency  rooms. 


(2)  Comprehensive  outpatient 
rehabilitation  facilities. 

(c)  Services  covered  by  limits.  HCFA 
establishes  a  list  of  services  routinely 
furnished  in  physicians'  office 
nationally.  Services  furnished  at  least  50 
percent  of  the  time  in  physicians'  offices 
are  subject  to  this  limit. 

(d)  Services  excluded  from  limits.  The 
limits  established  under  this  section  do 
not  apply  to  the  following: 

(1)  Rural  health  clinic  services. 

(2)  Surgical  services  included  on  the 
ambulatory  surgical  center  Hst  of 
procedures  published  under  §  416.65(c) 
of  this  chapter. 

(3)  Anesthesiology  services  and 
diagnostic  and  therapeutic  radiology 
services. 

(e)  Limit  on  services  in  an  outpatient 
hospital  setting.  For  services  subject  to 
the  limit  on  services  in  an  outpatient 
hospital  setting,  the  carrier  applies  the 
limit  by  reducing  the  practice  expense 
RVU  for  a  service  by  50  percent. 

(f)  Application  of  limits.  Payment  for 
physician  services  of  the  type  described 
in  paragraph  (c)  of  this  section  that  are 
furnished  in  an  outpatient  hospital 
setting  is  the  lower  of  the  actual  charge 
or  the  payment  amount  determined  after 
applying  the  limit  to  the  practice 
expense  RVU  as  described  in  paragraph 
(e)  of  this  section. 

§  4 1 5.34    Payment  for  services  and 
supplies  incident  to  a  physician's  aervic*. 

(a)  Medical  supplies.  (1)  Except  as 
otherwise  specified  in  this  paragraph, 
office  medical  supplies  are  considered 
to  be  part  of  a  physician's  practice 
expense,  and  payment  for  them  is 
included  in  the  practice  expense  portion 
of  the  payment  to  the  physician  for  the 
medical  or  surgical  service  to  which 
they  are  incidental. 

(2)  If  physician  services  of  the  type 
routinely  furnished  in  provider  settings 
are  furnished  in  a  physician's  office, 
separate  payment  may  be  made  for 
certain  supplies  furnished  incident  to 
that  physician  service  if  the  following 
requirements  are  met: 

(i)  It  is  a  procedure  that  can  safely  be 
furnished  in  the  office  setting  in 
appropriate  circumstances. 

(ii)  It  requires  specialized  supplies 
that  are  not  routinely  available  in 
physicians'  offices  and  that  are 
generally  disposable. 

(3)  For  the  purpose  of  paragraph  (a)(2) 
of  this  section,  provider  settings  include 
only  the  following  settings: 

(i)  Hospital  inpatient  and  outpatient 
departments. 
(ii)Ambulatory  surgical  centers. 

(4)  For  the  purpose  of  paragraph  (a)(2) 
of  this  section,  "routinely  furnished  in 
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provider  settings"  means  furnished  in 
inpatient  or  outpatient  hospital  settings 
or  ambulatory  surgical  centers  more 
than  50  percent  of  the  time. 

(5)  HCFA  establishes  a  list  of  services 
for  which  a  separate  supply  payment 
may  be  made  under  this  section. 

(6)  The  fee  schedule  amount  for 
supplies  billed  separately  is  not  subject 
to  a  GPCI  adjustment. 

(b)  Services  of  nonphysicians  that  are 
incident  to  a  physician 's  service. 
Services  of  nonphysicians  that  are 
covered  as  incident  to  a  physician's 
service  are  paid  as  if  the  physician  had 
personally  furnished  the  service. 

§415.36    Payment  for  drugs  Incident  to  a 
physician's  service. 

Payment  for  drugs  incident  to  a 
physician's  service  is  made  in 
accordance  with  §  405.517  of  this 
chapter. 

§  415.38    Special  rules  for  payment  of  low 
osmolar  contraat  media 

(a)  General.  Payment  for  low  osmolar 
contrast  media  is  included  in  the 
technical  component  payment  for 
diagnostic  procedures  except  as 
specified  in  paragraph  (b)  of  this 
section. 

(b)  Conditions  for  separate  payment. 
For  diagnostic  procedures  furnished  to 
beneficiaries  who  are  neither  inpatients 
nor  outpatients  of  any  hospital,  separate 
payment  is  made  for  low  osmolar 
contrast  media  used  in  intrathecal, 
intravenous,  and  intra-arterial 
injections,  if  it  is  used  for  patients  with 
one  or  more  of  the  following 
characteristics: 

(1)  A  history  of  a  previous  adverse 
reaction  to  contrast  material,  with  the 
exception  of  a  sensation  of  heat, 
flushing,  or  a  single  episode  of  nausea  or 
vomiting. 

(2)  A  history  of  asthma  or  allergy. 

(3)  Significant  cardiac  dysfunction 
including  recent  or  imminent  cardiac 
decompensation,  severe  arrhythmias, 
unstable  angina  pectoris,  recent 
myocardial  infarction,  and  pulmonary 
hypertension. 

(4)  Generalized  severe  debilitation. 

(5)  Sickle  cell  disease. 

(c)  Method  of  payment.  If  one  of  the 
conditions  of  paragraph  (b)  of  this 
section  is  met,  payment  is  made  for  low 
osmolar  contrast  media  as  set  forth  in 

S  415.36  as  a  drug  furnished  incident  to  a 
physician's  service,  subject  to  paragraph 
(d)  of  this  section. 

(d)  Drug  payment  reduction.  If 
separate  payment  is  made  for  low 
osmolar  contrast  media,  the  payment 
amount  calculated  in  accordance  with 
S  415.36  is  reduced  by  8  percent  tQ 
account  for  the  allowance  for  contrast 


media  already  included  in  the  technical 
component  of  the  diagnostic  procedure 
code. 

§415.40    Coding  and  ancMary  poNciee. 

(a)  General  rule.  HCFA  establishes 
uniform  national  definitions  of  services, 
codes  to  represent  services,  and 
payment  modiflers  to  the  codes. 

(b)  Specific  types  of  policies.  HCFA 
establishes  uniform  national  ancillary 
policies  necessary  to  implement  the  fee 
schedule  for  physicians'  services.  These 
include,  but  are  not  limited  to.  the 
following  policies: 

(1)  Global  surgery  policy  (for  example, 
post-  and  pre-operative  periods  and 
services,  and  intra-operative  services). 

(2)  Professional  and  technical 
components  (for  example,  payment  for 
services,  such  as  an  EEG,  which 
typically  comprise  a  technical 
component  (the  taking  of  the  test)  and  a 
professional  component  (the 
interpretation)). 

(3)  Payment  modifiers  (for  example, 
assistant-at-surgery,  multiple  surgery, 
bilateral  surgery,  split  surgical  global 
services,  team  surgery,  and  unusual 
services). 

§415.42    Adiuatment  for  first  4  years  Of 
practice. 

(a)  General  rule.  Except  as  specified 
in  paragraph  (b)  of  this  section,  the  fee 
schedule  payment  amount  must  be 
phased  in  as  specified  in  paragraph  (d) 
of  this  section  for  physicians,  physical 
therapists  (PTs),  and  occupational 
therapists  (OTs).  who  are  in  their  first 
through  fourth  years  of  practice. 

(b)  Exception.  The  reduction  required 
in  paragraph  (d)  of  this  section  does  not 
apply  to  primary  care  services,  as 
defined  in  section  1842(i)(4)  of  the  Act, 
furnished  by  physicians  or  to  services 
furnished  by  physicians.  PTs,  or  OTs  in 
a  rural  area  as  defined  in  section 
1886(d)(2)(D)  of  the  Act  that  is 
designated  under  section  332(a)(l)(A]  of 
the  Public  Health  Service  Act  as  a 
Health  Professional  Shortage  Area. 

(c)  Definition  of  years  of  practice.  (1) 
The  "first  year  of  practice"  is  the  first 
full  CY  during  the  first  6  months  of 
which  the  physician,  PT,  or  OT  furnishes 
professional  services  for  which  payment 
may  be  made  under  Medicare  Part  B. 
plus  any  portion  of  the  prior  CY  if  that 
prior  year  does  not  meet  the  first  6 
months  test. 

(2)  The  "second,  third,  and  fourth 
years  of  practice"  are  the  first,  second, 
and  third  CYs  following  the  first  year  of 
practice,  respectively. 

(d)  Amounts  of  adjustment  The  fee 
schedule  payment  for  the  service  of  a 
new  physician.  PT.  or  OT  is  limited  to 


the  following  percentages  for  each  of  the 
indicated  years: 

(1)  First  year — 80  percent 

(2)  Second  year — 85  percent 

(3)  Third  yeai^-90  percent 

(4)  Fourth  yeai^-05  percent. 

§415.44    Transition  rulea. 

(a)  Adjusted  historical  payment 
basis — (1)  All  services  other  than 
radiology  and  nuclear  medicine 
services.  For  all  physicians'  services 
other  than  radiology  services,  furnished 
in  a  fee  schedule  area,  the  adjusted 
historical  payment  basis  (AFfl'B)  is  the 
estimated  weighted  average  prevailing 
charge  applied  in  the  fee  schedule  area 
for  the  service  in  CY  1991,  as  determined 
by  HCFA  without  regard  to  physician 
specialty  and  as  adjusted  to  reflect 
payments  for  services  below  the 
prevailing  charge,  adjusted  by  the 
update  established  for  CY  1992. 

(2)  Radiology  services.  For  radiology 
services,  the  AHPB  is  the  amount  paid 
for  the  service  in  the  fee  schedule  area 
in  CY  1991  under  the  fee  schedule 
established  under  section  1834(b), 
adjusted  by  the  update  established  for 
CY  1992. 

(3)  Nuclear  medicine  services.  For 
nuclear  medicine  services,  the  AHPB  is 
the  amount  paid  for  the  service  in  the 
fee  schedule  area  in  CY  1991  under  the 
fee  schedule  established  under  section 
6105(b)  of  Public  Law  101-239  and 
section  4102(g)  of  Public  Law  101-508. 
adjusted  by  the  update  established  for 
CY  1992. 

(4)  Transition  adjustment.  HCFA 
adjusts  the  AHPB  for  all  services  by  5.5 
percent  to  produce  budget-neutral 
payments  for  1992. 

(b)  Adjustment  of  1992  payments  for 
physicians '  services  other  than 
radiology  services.  For  physicians' 
services  furnished  during  CY  1092  the 
following  rules  apply: 

(1)  If  the  AHPB  determined  under 
paragraph  (a)  of  this  section  is  from  85 
percent  to  115  percent  of  the  fee 

-schedule  amount  for  the  area  for 
services  furnished  in  1992,  payment  is  at 
the  fee  schedule  amount. 

(2)  If  the  AHPB  determined  under 
paragraph  (a)  of  this  section  is  less  than 
85  percent  of  the  fee  schedule  amount 
for  the  area  for  services  furnished  in 
1992.  an  amount  equal  to  the  AHPB  plus 
15  percent  of  the  fee  schedule  amount  is 
substituted  for  the  fee  schedule  amount 

(3)  If  the  AHPB  determined  under 
paragraph  (a)  of  this  section  is  greater 
than  115  percent  of  the  fee  schedule 
amount  for  the  area  for  services 
furnished  in  1992.  an  amount  equal  to 
the  AHPB  minus  15  percent  of  die  fee 
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schedule  amount  is  substituted  for  the 
fee  schedule  amount. 

(c)  Adjustment  of  1992  payments  for 
radiology  services.  For  radiology 
services  furnished  during  CY  1992  the 
following  rules  apply: 

(1)  If  the  AHPB  determined  under 
paragraph  (a)  of  this  section  is  from  85 
percent  to  109  percent  of  the  fee 
schedule  amount  for  the  area  for 
services  furnished  in  1992,  payment  is  at 
the  fee  schedule  amount. 

(2)  If  the  AHPB  determined  under 
paragraph  (a)  of  this  section  is  less  than 
85  percent  of  the  fee  schedule  amount 
for  the  area  for  services  furnished  in 

1992.  an  amount  equal  to  the  AHPB  plus 
15  percent  of  the  fee  schedule  amount  is 
substituted  for  the  fee  schedule  amount. 

(3)  If  the  AHPB  determined  under 
paragraph  (a)  of  this  section  is  greater 
than  109  percent  of  the  fee  schedule 
amount  for  the  area  for  services 
furnished  in  199Z  an  amount  equal  to 
the  AHPB  minus  9  percent  of  the  fee 
schedule  amoimt  is  substituted  for  the 
fee  schedule  amount. 

(d)  Computation  of  payments  for  CY 

1993.  For  physicians'  services  subject  to 
the  transition  rules  in  CY  1992  and 
furnished  during  CY  1993,  the  fee 
schedule  is  equal  to  75  percent  of  the 
amount  that  would  have  been  paid  in 
the  fee  schedule  area  under  the  1992 
transition  rules,  adjusted  by  the  amount 
of  the  1993  update,  plus  25  percent  of  the 

1993  fee  schedule  amoimt. 

(e)  Computation  of  payments  for  CY 
■1994.  For  physicians'  services  subject  to 
the  transition  rules  in  CY  1993,  and 
furnished  during  CY  1994,  the  fee 
schedule  is  equal  to  67  percent  of  the 
amount  that  would  have  been  paid  in 
the  fee  schedule  area  under  the  1993 
transition  rules,  adjusted  by  the  amount 
of  the  1994  update,  plus  33  percent  of  the 

1994  fee  schedule  amount. 

(f)  Computation  of  payments  for  CY 
1995.  For  physicians'  services  subject  to 
the  transition  rules  in  CY  1994  and 
furnished  during  CY  1995,  the  fee 
schedule  is  equal  to  50  percent  of  the 
amount  that  would  have  been  paid  in 
the  fee  schedule  area  under  the  1994 
transition  rules,  adjusted  by  the  amount 
of  the  1995  update,  plus  50  percent  of  the 

1995  fee  schedule  amount. 

§  415.46    Additional  rul«s  for  payment  of 
anostlicsia  Mfvtcos. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Base  unit  means  the  value  for  each 
anesthesia  code  that  reflects  all 
activities  other  than  anesthesia  time. 
These  activities  include  usual  pre- 
operative and  post-operative  visits,  the 
administration  of  fluids  and/or  blood 


incident  to  anesthesia  care,  and 
monitoring  procedures. 

(2)  Time  units  involve  the  continuous 
actual  presence  of  the  physician  (or  of 
the  medically  directed  qualified 
anesthetist  or  resident)  and  start  when 
he  or  she  begins  to  prepare  the  patient 
for  anesthesia  care  and  ends  when  the 
anesthesiologist  (or  medically  directed 
CRNA)  is  no  longer  in  personal 
attendance,  that  is,  when  the  patient 
may  be  safely  placed  under  post- 
operative care. 

(b)  Genera]  rules. 

(1)  For  physician  anesthesia  services 
furnished  beginning  January  1. 1992, 
HCFA  bases  payment  on  the  lesser  of 
the  actual  charge  or  the  physician  fee 
schedule  amount  in  accordance  with 

S  415.20. 

(2)  The  physician  fee  schedule  amount 
is  based  on  the  product  of  allowable 
base  and  time  units  and  an  anesthesia- 
specific  CF. 

(3)  The  allowable  base  units  are 
determined  by  the  uniform  relative 
value  guide  based  on  the  1988  American 
Society  of  Anesthesiologists'  Relative 
Value  Guide  except  that  the  number  of 
base  units  recognized  for  anesthesia 
services  furnished  during  cataract  or 
iridectomy  surgery  is  four  units.  The 
uniform  base  units  are  identified  in 
program  operating  instructions. 

(c)  Physician  personally  performs  the 
anesthesia  procedure.  (1)  HCFA 
determines  the  fee  schedule  amount  for 
anesthesia  procedures  personally 
performed  by  a  physician  on  the  basis  of 
an  anesthesia-specific  fee  schedule  CF 
and  unreduced  base  units  and 
anesthesia  time  units.  For  purposes  of 
this  paragraph,  one  anesthesia  time  unit 
is  equivalent  to  15  minutes  of  anesthesia 
time,  and  fractions  of  a  15-minute  period 
are  recognized  as  fractions  of  an 
anesthesia  time  unit. 

(2)  HCFA  considers  an  anesthesia 
procedure  to  be  personally  performed  by 
a  physician  if  it  meets  one  of  the 
following  circimistances: 

(i)  The  physician  personally  performs 
the  entire  anesthesia  procedure. 

(ii)  The  physician  is  continuously 
involved  in  a  single  case  involving  a 
certified  registered  nurse  anesthetist 
(CRNA),  anesthesiologi'st  assistant 
(AA),  or  student  nurse  anesthetist. 

(iii)  For  services  furnished  before 
January  1, 1994,  the  physician 
establishes  an  attending  physician 
relationship  in  one  or  two  concurrent 
cases  involving  an  intern  or  resident  as 
described  in  S  405.521  of  this  chapter. 
HCFA  pays  the  full  fee  in  each  of  these 
two  concurrent  cases.  If  the  physician  is 
involved  in  two  concurrent  cases  with 
interns  or  residents  after  December  31, 
1993,  the  payment  rules  in  paragraph  (d) 


of  this  section  apply.  (If  the  physician  is 
involved  in  two  concurrent  procedures, 
one  of  which  involves  an  intern  or 
resident  and  the  other  a  nonphysician 
anesthetist,  the  payment  rules  in 
paragraph  (d)  of  this  section  apply.) 

(3)  No  payment  is  made  under  the 
CRNA  fee  schedule  for  the  services  of  a 
CRNA  or  AA  involved  in  a  procedure 
described  in  paragraph  (c)(2)  of  this 
section  unless  HCFA  determines  that  it 
was  medically  necessary  for  both  the 
physician  and  the  CRNA  or  AA  to  be 
involved  in  the  same  case. 

(d)  Physician  medically  directs 
concurrent  anesthesia  procedures. 
HCFA  determines  the  fee  schedule 
amount  for  concurrent  medically 
directed  anesthesia  procedures 
furnished  by  a  physician  based  on  the 
anesthesia-specific  fee  schedule  CF, 
reduced  base  units,  and  anesthesia  time 
units.  For  purposes  of  this  paragraph, 
one  anesthesia  time  unit  is  equivalent  to 
30  minutes  of  anesthesia  time,  and 
fractions  of  a  30-minute  period  are 
recognized  as  fractions  of  an  anesthesia 
time  unit.  The  base  unit  of  each 
concurrent  medically  directed 
anesthesia  procedure  furnished  by  a 
physician  is  reduced  by  the  following 
percentages: 

(1)  Two  procedures — 10  percent. 

(2)  Three  procedures— 25  percent 

(3)  Four  procedures — 40  percent. 

(4)  If  cataract  or  iridectomy 
anesthesia  is  one  of  the  concurrent 
medically  directed  anesthesia 
procedures — 10  percent. 

(e)  Physician  medically  supervises 
anesthesia  procedures.  If  the  physician 
medically  supervises  more  than  four 
concurrent  anesthesia  procedures, 
HCFA  bases  the  fee  schedule  amount  on 
an  anesthesia-specific  CF  and  three 
base  units.  This  represents  payment  for 
the  physician's  involvement  in  the  pre- 
surgical  anesthesia  procedures. 

(f)  Payment  for  medical  or  surgical 
services  furnished  by  a  physician  while 
furnishing  anesthesia  services.  (1) 
HCFA  allows  separate  payment  under 
the  fee  schedule  for  certain  reasonable 
and  medically  necessary  medical  or 
surgical  services  furnished  by  a 
physician  while  furnishing  anesthesia 
services  to  the  patient.  HCFA  makes 
payment  for  these  services  in 
accordance  with  the  general  physician 
fee  schedule  rules  in  §  415.20.  These 
services  are  described  in  program 
operating  instructions. 

(2)  HCFA  makes  no  separate  payment 
for  other  medical  or  surgical  services, 
such  as  the  pre-anesthetic  examination 
of  the  patient,  pre-  or  post-operative 
visits,  or  usual  monitoring  functions, 
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that  are  ordinarily  included  in  the 
anesthesia  service. 

(g)  Physician  involved  in  multiple 
anesthesia  services.  If  the  physician  is 
involved  in  multiple  anesthesia  services 
for  the  same  patient  during  the  same 
operative  session,  the  carrier  makes 
payment  according  to  the  base  unit 
associated  with  the  anesthesia 
procedure  having  the  highest  base  unit 
value  and  anesthesia  time  that 
encompasses  the  multiple  procedures. 

§  41S.4<    UmKs  on  actual  diargos  of 
nonpartidpating  physicians. 

(a)  General  rule.  A  nonpartidpating 
physician  who  does  not  accept 
assignment  may  charge  a  beneficiary  an 
amount  up  to  the  limiting  charge 
described  in  paragraph  (b)  of  this 
section. 

(b)  Specific  limits.  The  following 
requirements  pertain  to  a 
nonparticipating  physician's  limiting 
charge  for  each  specified  period: 

(1)  For  CY  1991,  the  limiting  charge  is 
the  same  percentage  (but  no  more  than 
40  percent  for  visits  and  consultation 
services  and  25  percent  for  other 
services)  above  the  1991  prevailing 
charge  for  nonparticipating  physician  as 
the  percentage  by  which  a  physician's 
1990  maximum  actual  allowable  charge 
(MAAC)  exceeded  the  1990  prevailing 
charge  for  nonparticipating  physicians. 

(2)  For  CY  1992,  the  limiting  charge  is 
the  same  percentage  (but  no  more  than 
20  percent)  above  the  1992  fee  schedule 
amount  for  nonparticipating  physicians 
as  the  percentage  by  which  the 
physician's  1991  limiting  charge 
exceeded  the  1991  prevailing  charge  for 
nonparticipating  physicians. 

(3)  Beginning  January  1, 1993,  the 
limiting  charge  is  115  percent  of  the  fee 
schedule  amount  for  nonparticipating 
physicians. 

§415.50    Ptiyaician  t>llling  for  puretuwod 
diagnostic  tosts. 

(a)  General  rule.  If  a  physician  bills 
for  a  diagnostic  test  performed  by  an 
outside  supplier,  the  payment  to  the 
physician  less  the  applicable 
deductibles  and  coinsurance  may  not 
exceed  the  lowest  of  the  following 
amounts: 

(1)  The  supplier's  net  charge  to  the 
physician. 

(2)  The  physician's  actual  charge. 

(3)  The  fee  schedule  amount  for  the 
test  that  would  be  allowed  if  the 
supplier  billed  directly. 

(b)  Restriction  on  payment.  The  • 
physician  must  identify  the  supplier  and 
indicate  the  supplier's  net  charge  for  the 
test.  If  Uie  physician  fails  to  provide  this 
information,  HCFA  makes  no  payment 


to  the  physician  and  the  physician  may 
not  bill  the  beneficiary. 

(1)  Physicians  who  accept  Medicare 
assignment  may  bill  beneficiaries  for 
only  the  applicable  deductibles  and 
coinsurance. 

(2)  Physicians  who  do  not  accept 
Medicare  assignment  may  not  bill  the 
beneficiary  more  than  the  payment 
amount  described  in  paragraph  (a)  of 
this  section. 

§  415.52    Paymont  for  physician  assistants' 
ssrvlcss. 

Allowed  amounts  for  the  services  of  a 
physician  assistant  furnished  beginning 
January  1, 1992,  may  not  exceed  the 
following  limits: 

(a)  For  assistant-at-surgery  services, 
65  percent  of  the  amount  that  would  be 
allowed  under  the  physician  fee 
schedule  if  the  assistant-at-surgery 
service  was  furnished  by  a  physician. 

(b)  For  services  (other  than  assistant- 
at-surgery  services)  furnished  in  a 
hospital,  75  percent  of  the  physician  fee 
schedule  amount  for  the  service. 

(c)  For  all  other  services,  85  percent  of 
the  physician  fee  schedule  amoimt  for 
the  service. 

$415.54    Payment  for  csrtiflod  nurss- 
mldwWss' ssrvicss. 

For  services  furnished  after  December 
31, 1991,  allowed  amounts  under  the  fee 
schedule  established  under  section 
1833(a)(l)(K)  of  the  Act  for  the  payment 
of  certified  nurse-midwife  services  may 
not  exceed  65  percent  of  the  physician 
fee  schedule  amount  for  the  service. 

9  415.56    Payment  for  nurse  practitioners' 
and  cHnlcal  nurse  specialists'  services. 

(a)  Rural  areas.  For  services  furnished 
beginning  January  1, 1992,  allowed 
amounts  for  the  services  of  a  nurse 
practitioner  or  a  clinical  nurse  specialist 
in  rural  area  (as  described  in  section 
1861(s)(2)(K)(iii)  of  the  Act)  may  not 
exceed  the  following  limits: 

(1)  For  services  furnished  in  a  hospital 
(including  assistant-at-surgery  services), 
75  percent  of  the  physician  fee  schedule 
amount  for  the  service. 

(2)  For  all  other  services,  85  percent  of 
the  physician  fee  schedule  amount  for 
the  service. 

(b)  Non-rural  areas.  For  services 
furnished  beginning  January  1, 1992, 
allowed  amounts  for  the  services  of  a 
nurse  practitioner  or  a  clinical  nurse 
specialist  in  a  nursing  facility  may  not 
exceed  the  physician  fee  schedule 
amount  for  the  service. 

S  415.58  Payment  of  charges  for 
physicians'  services  to  patients  in 
providers. 

(a)  Payment  under  the  physician  fee 
schedule.  In  addition  to  the  special 


conditions  for  payment  in  5§  405.550 
through  405.580  of  this  chapter.  HCFA 
establishes  payment  for  physicians' 
services  to  patients  in  providers  under 
the  physician  fee  schedule  in 
accordance  with  SS  415.1  through  415.48. 

(b)  Teaching  hospitals.  Services 
furnished  by  physicians  in  teaching 
hospitals  may  be  made  on  a  reasonable 
cost  basis  set  forth  in  §  405.465  of  this 
chapter  if  the  hospital  exercises  the 
election  described  in  S  405.521(c)(2)  of 
this  chapter. 

§  415.60    Payment  for  ttte  services  of 
certified  registered  nurse  anestlMtlsts. 

For  services  furnished  beginning 
January  1, 1992.  the  CF  for  certified 
registered  nurse  anesthetist  (CRNA) 
services  cannot  exceed  the  CF  for  a 
service  personally  performed  by  an 
anesthesiologist.  Medical  or  surgical 
services  specifically  listed  in  program 
operating  instructions  and  furnished  by 
a  CRNA  beginning  January  1. 1992,  are 
paid  under  the  CRNA  fee  schedule  in 
the  same  manner  as  physicians'  services 
under  S  415.44(d). 

Subpart  B— [Reserved] 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
InBurance:  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  November  8, 1991. 
Gail  R.  Wilansky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  9, 1991. 
Louis  W.  Sullivan, 
Secretary. 

Addendum  A — Technical 
Doctmientation/ Explanation  and  Guide 
to  Use  of  Physician  Fee  Schedule  Tables 

As  explained  in  the  preamble  to  this 
final  rule.  Public  Law  101-239  provides 
that  fee  schedule  payment  amounts  '  are 
the  product  of  three  elements — a 
relative  value  for  the  service,  a 
geographic  adjustment  factor  (GAF)  for 
the  fee  schedule  area,  and  a  nationally 
uniform  dollar  conversion  factor  (CF). 
The  law  also  provides  for,  in  effect, 
separate  adjustment  of  the  work, 
practice  expense,  and  malpractice 
components  of  the  total  RVUs  by  a  GAF 
appropriate  to  that  component.  (As 
explained  earlier,  GPCI  values  are  used 
to  fulfill  the  statutory  requirement  for 


'  The  amount  actually  payable  to  a  phydcian 
would  be  80  percent  of  the  actual  charge  or  80 
percent  of  the  fee  schedule  payment  amount, 
whichever  is  less.  Also,  the  transition  rules  for  1992 
through  1995  would  produce  different  fee  schedule 
amounts  for  some  services  in  some  fee  schedule 
areas  than  those  produced  by  the  methodology  set 
forth  in  this  addendum. 
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GAFs.)  Thus  we  have  developed  this 
working  formula  for  computing  a 
payment  amount  for  a  procedure  in  a  fee 
schedule  area: 

Payment  =  ((RVU,  X  GPCU)  +  (RVU„ 

X  GPC1„)  +  (R  VU_  X  GPCIJJ  X  CF 
where 
RVU.= physician  work  relative  value  units 

for  the  service 
RVUp,  =  practice  expense  relative  value  units 

for  the  service 
RVUai= malpractice  relative  value  units  for 

the  service 
GPCI,  =  geographic  practice  cost  index  value 

for  physician  work  appUcable  in  the  fee 

schedule  area  ' 
GPCIm= geographic  practice  cost  index  value 

for  practice  expense  applicable  in  the  fee 

schedule  area 
GPCI.  =  geographic  practice  cost  index  value 

for  malpractice  applicable  in  the  fee 

schedule  area 
CF= uniform  national  conversion  factor 

To  compute  a  payment  amount  for  a 


'This  value  reflects  only  one-fourth  of  the 
variation  in  physician  work,  as  required  by  Public 
Law  101-239. 


specific  service  in  a  particular  fee 
schedule  area  using  the  preliminary 
estimates  computed  for  this  final  rule, 
use  the  listing  of  HCPCS  codes  in 
addendum  B  of  this  final  rule  to  locate 
that  settee.  Make  a  note  of  the  RVUs 
for  work,  practice  expense,  and 
malpractice  for  that  service.  Use 
addendum  C  of  this  final  rule  to  obtain 
the  work,  practice  expense,  and 
malpractice  geographic  practice  cost 
index  (GPCI)  for  the  particular  fee 
schedule  area. 

Finally,  use  31.001  as  the  uniform 
national  CF  for  1992.  Combining  the 
elements  as  specified  in  the  formula 
above  will  yield  an  estimated  payment 
amount.  For  example,  to  compute  the 
payment  amount  for  skin  biopsy 
(HCPCS  code  11100)  in  Birmingham, 
Alabama,  first  locate  HCPCS  code  11100 
in  addendum  B  of  this  final  rule.  The 
RVUs  for  work,  practice  expense,  and 
malpractice  follow: 

Work  RVU  (RVU,)=0.65  Practice 
expense  RVU  (RVU„)=0.55 


Malpractice  RVU  (RVU„)=0.04 

Next,  locate  Birmingham  in  addendum  C 
of  this  final  rule.  The  GPCI  values  for 
work,  practice  expense,  and  malpractice 
follow: 

Work  GPCI  (GPCI.) =0.981 

Practice  expense  GPCI  (GPCIp,) =0.913 

Malpractice  GPCI  (GPCI„)= 0.824 

Finally,  using  31.001  as  the  uniform 
national  CF,  place  the  values  ihto  the 
formula  provided  and  compute: 

Payment  =  {(RVU.  X  GPCI.)  +  (RVU^ 
X  GPCI,.)  +  (RVU.  X  GPCI.)  X  CF 

Payment  =  [(0.85  X  0.981) + 

(0.55  X  0.913)  +  (0.04  X  .824)1  X  31.001 

Payment  =  [(0.638)  +  (0.502)  +  (0.033)]  X  31 .001 
Payment  =  [1.173]  x  31.001 
Payment =$36.36  (Full  Fee  Schedule 
Payment) 

This  example  does  not  reflect  any 
effects  of  the  transition  rules  but  does 
reflect  the  payment  update  of  1.9  percent 
for  1992. 

MIJJNO  COOE  4120-03-M 
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ADDENDUM   B 

RELATIVE  VALUE  UNITS  AND  RELATED  INFORMATION 

This  Addendum  B  contains  the  RVUs  and  other  information  for  each 
HCPCS  code  in  level  1  (CPT)  and  level  2  (alpha-numeric  HCPCS), 
except  for  alpha-numeric  codes  beginning  with  B  (enteral  and 
parenteral  therapy),  E  (durable  medical  equipment),  or  L 
(orthotics)  and  codes  for  anesthesiology. 

1.  HCPCS  --  this  is  the  CPT  or  level  2  HCPCS  number  for  the 
service.  Level  2  HCPCS  codes  are  included  at  the  end  of 
this  Addendum. 

2.  Mod  (modifier  if  one  applies)  --  a  modifier  is  shown  if 
there  are  technical  component  (TC)  and  professional 
component  (26)  for  the  service. 

If  professional  only  (26)  and  TC  modifiers  apply,  there  are 
three  entries  for  the  code:   one  for  the  global  values,  one 
for  the  26  modifier,  and  one  for  the  TC  modifier. 
Physicians  should  continue  to  bill  using  the  code  without  a 
modifier  if  the  physician  furnishes  both  the  professional 
component  and  TC  of  the  service. 

3.  Status  code.   This  indicator  shows  whether  the  code  is  in 
the  fee  schedule  and  whether  it  is  separately  payable  if  the 
service  is  covered.   The  presence  of  an  "A"  status  does  not 
mean  that  the  service  is  covered  by  Medicare;  carriers 
continue  to  be  responsible  for  making  coverage  decisions  on 
services  in  the  absence  of  national  coverage  policy  and  in 
individual  cases. 

A  =  Active  code.   These  codes  are  separately  paid  under 

physician  fee  schedule  if  covered.   There  will  be  RVUs 
for  codes  with  this  status.   The  presence  of  an  "A" 
indicator  does  not  mean  that  Medicare  has  made  a 
national  coverage  determination  regarding  the  service; 
carriers  remain  responsible  for  coverage  decisions  in 
the  absence  of  a  national  Medicare  policy. 

B  =   Bundled  code.   Payment  for  covered  services  are  alwayis 
bundled  into  payment  for  other  services  not  specified. 
There  will  be  no  RVUs  or  payment  amount  for  these  codes 
and  no  separate  payment  is  made.   When  these  services 
are  covered,  payment  for  them  is  subsumed  by  the 
payment  for  the  services  to  which  they  are  incident. 
(An  example  is  a  telephone  call  from  a  hospital  nurse 
regarding  care  of  a  patient.   This  service  is  not 
separately  payable  because  it  is  included  in  the 
payment  for  other  services  such  as  hospital  visits.) 
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C  = 


E  = 


N  = 


Carriers  price  the  code.   Carriers  will  establish 
payment  amounts  for  these  services,  generally  on  an 
individual  case  basis  following  review  of  documentation 
such  as  an  operative  report. 

Deleted  codes.   These  codes  are  deleted  effective 
January  1,  1992. 

Excluded  from  physician  fee  schedule  by  regulation. 
These  codes  are  for  items  and/or  services  that  HCFA 
chose  to  exclude  from  fee  schedule  payment  by 
regulation.   No  RVUs  or  payment  amounts  are  shown  and 
no  payment  may  be  made  under  the  fee  schedule  for  these 
codes.   Payment  for  them,  when  covered,  generally 
continues  under  reasonable  charge  methodology  or  other 
current  payment  rules. 


Noncovered  service, 
services. 


These  codes  are  noncovered 


P  =   Bundled/excluded  codes .   There  are  no  RVUs  and  no 
payment  amounts  for  these  services.   No  separate 
payment  should  be  made  for  them  under  the  fee  schedule. 


-  If  the  item  or  service  is  covered  as  incident  to  a 
physician  service  and  is  provided  on  the  same  day  as  a 
physician  service,  payment  for  it  is  bundled  into  the 
payment  for  the  physician  service  to  which  it  is 
incident  (An  example  is  an  elastic  bandage  furnished  by 
a  physician  incident  to  a  physician  service). 

-  If  the  item  or  service  is  covered  as  other  than 
incident  to  a  physician  service,  it  is  excluded  from 
the  fee  schedule  (For  example,  colostomy  supplies)  and 
would  be  paid  under  the  other  payment  provisions  of  the 
Act. 


T  =   Injections.   There  are  RVUs  and  payment  amounts  for 

these  services,  but  they  are  only  paid  when  there  were 
no  other  services  billed  on  the  same  date  by  the  same 
provider.   If  any  other  services  are  billed  on  the  same 
date  by  the  same  provider,  these  services  are  bundled 
into  the  service(s)  for  which  payment  is  made. 

V  =  Deleted  visit  code  not  payable  under  the  fee  schedule. 
There  are  no  RVUs  or  payment  amounts  for  these  codes . 
Physicians  should  not  bill  for  visits  using  these  codes 
unless  the  date  of  service  is  before  January  1,  1992. 

X  =  Statutory  exclusion.   These  codes  represent  an  item  or 
service  that  is  not  in  the  statutory  definition  of 
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"physician  services"  for  fee  schedule  payment  purposes 
at  section  1848(j)(3)  of  the  Act.   No  RVUs  or  payment 
amounts  are  shown  for  these  codes  and  no  payment  may  be 
made  under  the  physician  fee  schedule.   When  they  are 
covered,  payment  continues  under  the  current  payment 
methodology  (Examples  are  ambulance  services  and 
clinical  diagnostic  laboratory  services). 

Z  -  Electrocardiograms.   RVUs  and  payment  amounts  are  shown 
for  these  codes,  but  no  payment  may  be  made  for  these 
codes  if  they  are  provided  during,  as  a  result  of,  or 
in  conjunction  with  any  visit  or  consultation 
(including  critical  care  visits  and  all  sites  of 
visits). 

4.  Description  —  this  is  the  short  narrative  description  of 
the  code. 

5.  Work  RVU  --  this  is  the  relative  value  unit  (RVU)  for  the 
physician  work  in  the  service. 

6.  Practice  expense  RVU  —  this  is  the  RVU  for  the  practice 
expense  for  the  service. 

7.  Malpractice  RVU  —  this  is  the  RVU  for  the  malpractice 
expense  for  the  service. 

8.  Total  RVU  —  this  is  the  sum  of  the  work,  practice  expense 
and  malpractice  expense  RVUs. 

9.  Source  of  work  RVU  --  this  indicator  shows  the  source  of  the 
work  RVU  in  the  fee  schedule.   As  explanation  of  the  source 
indicators  follows: 

1  =  Harvard  physician  work  RVU.   This  RVU  could  be  from 

Phase  I,  II,  or  III  of  the  Harvard  study,  and  could  be 
an  extrapolated  or  a  surveyed  value. 

2  =   Physician  work  value  established  by  HCFA.   It  may  have 

been  a  refinement  of  a  Harvard  value,  or  a  gap  fill  for 
a  code  for  which  Harvard  did  not  provide  a  value. 
These  include  codes  reviewed  by  carrier  medical 
directors. 


10 


3  =  Charge  based  physician  work  RVU.   This  RVU  was 

established  by  applying  the  weighted  average  specialty 
percentage  for  physician  work  for  this  service  to  the 
average  allowed  charge  for  the  service. 

Global  period  --  this  indicator  shows  the  number  of  days  in 
the  global  period  for  the  code  (0,  10,  or  90  days).   An 
explanation  of  the  alpha  codes  follows: 
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XXX  =     The  global  concept  does  not  apply  to  the  code. 

YYY  =     The  global  period  is  to  be  set  by  the  carrier 
(e.g.  unlisted  surgery  codes). 

ZZZ   =  The  code. is  part  of  another  service  and  falls 

within  the  global  period  for  the  other  service. 
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AOOENOUN  ■ 
KUTIVE  VALUE  UNITS  (RMte)  AND  REUTED  INFORNATiai 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

UQM 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

MCPCS*    MCB   STATUS 

DESCRIPTION 

RVU« 

RVUt 

RVUa 

RVUs 
1.77 

RVU< 

PERIOD 

10M0           I 

\          ACNE  SURGERY 

1.41 

0.33 

0.03 

010 

10060          I 

1    DRAINAGE  OF  SKIN  ABSCESS 

i.ir 

0.46 

0.04 

1.67 

010 

10061          i 

1    DRAINAGE  OF  SKIN  ABSCESS 

2.61 

0.6t 

0.06 

3.35 

010 

10080          t 

1     DRAINAGE  OF  PILONIDAL  CYST 

1.71 

0.54 

0.05 

2.30 

010 

10081          / 

1     DRAINAGE  OF  PILONIDAL  CYST 

2.5S 

1.16 

0.16 

s.as 

010 

10120          / 

k     RENOVE  FOREIGN 

BODY 

i.at 

0.49 

0.05 

1.80 

010 

10121          i 

1     REMOVE  FOREIGN 

BODY 

2.79 

1.05 

0.12 

3.96 

010 

10140          t 

k     DRAINAGE  OF  HEMATOMA 

1.U 

0.51 

0.05 

2.00 

010 

10141          I 

k     DRAINAGE  OF  HEMATOMA 

2.42 

o.as 

0.09 

S.S4 

010 

10160          I 

k     PUNCTUfiE  DRAINAGE  OF  LESION 

1.21 

0.39 

O.OS 

1.65 

010 

10180          I 

k     COMPLEX  DRAINAGE,  UniNO 

2.S1 

1.10 

0.19 

3.60 

010 

11000          i 

k     SURGICAL  CLEANSING  OF  SKIN 

0.96 

0.42 

0.04 

1.42 

000 

11001          / 

k     ADDITIONAL 

CLEANSING  OF  SKIN 

0.48 

0.27 

0.02 

0.77 

222 

11040          t 

k     SURGICAL  CLEANSING,  ABRASION 

0.64 

0.42 

0.04 

1.10 

010 

11041          i 

k     SURGICAL  CLEANSING  OF  SKIN 

0.96 

0.60 

0.06 

1.62 

010 

11042          i 

k    CLEANSING 

3F  SKIN/TISSUE 

1.27 

0.69 

0.08 

2.04 

010 

11043          i 

k    CLEANSING  OF  TISSUE/MUSCLE 

2.12 

1.90 

0.35 

4.37 

090 

11044          i 

k    CLEANSING  TISSUE/MUSCLE/BONE 

2.61 

2.97 

0.52 

6.10 

090 

110S0          i 

k    TRIM  SKIN 

LESION 

0.4S 

0.38 

O.OS 

0.86 

000 

110S1          i 

k     TRIM  2  TO  4  SKIN  LESIONS 

0.70 

0.53 

0.05 

1.28 

000 

110S2          I 

k     TRIM  OVER 

(  SKIN  LESIONS 

0.91 

0.43 

0.04 

1.38 

000 

11060          1 

k     SHAVE  SKIN 

LESION 

0.36 

«.26 

0.02 

0.64 

9    "^ 

000 

11061          i 

k     SHAVE  SKIN 

LESIONS 

0.S8 

0.41 

O.OS 

1.02 

000 

11062          / 

k     SHAVE  SKIN 

LESIONS 

0.84 

0.60 

0.04 

1.48 

000 

11100          i 

k     BIOPSY  OF 

SKIN 

LESION 

0.65 

0.55 

0.04 

1.24 

000 

11101          / 

k     BIOPSY,  EACH  ADDED  LESION 

0.33 

0.30 

0.02 

0.65 

ZZZ 

11200          1 

k    REMOVAL  OF 

SKIN 

TAGS 

0.73 

0.45 

0.04 

1.22 

010 

11201          t 

k    REMOVAL  OF 

ADDED  SKIN  TAGS 

0.27 

0.17 

0.02 

0.46 

ZZZ 

11400          t 

k     REMOVAL  OF 

SKIN 

LESION 

0.91 

0.57 

0.05 

1.53 

ZZZ 

11401          / 

k    REMOVAL  OF 

SKIN 

LESION 

1.34 

0.71 

0.06 

2.11 

010 

11402          t 

k    REMOVAL  OF 

SKIN 

LESION 

1.69 

0.94 

0.09 

2.6B 

010 

11403          t 

k    REMOVAL  OF 

SKIN 

LESION 

1.96 

1.23 

0.1S 

3.32 

010 

11404          1 

k    REMOVAL  OF 

SKIN 

LESION 

2.26 

1.46 

0.17 

3.89 

010 

11406          i 

\           REMOVAL  OF 

SKIN 

LESION 

2.86 

1.99 

0.34 

5.19 

010 

11420          i 

\          REMOVAL  OF 

SKIN 

LESION 

1.06 

0.56 

0.05 

1.67 

010 

11421          / 

\           REMOVAL  OF 

SKIN 

LESION 

1.56 

0.75 

0.07 

2.38 

010 

11422          I 

k     REMOVAL  OF 

SKIN 

LESION 

1.80 

0.99 

0.10 

2.89 

010 

11423          / 

k    REMOVAL  OF 

SKIN 

LESION 

2.23 

1.38 

0.15 

3.76 

010 

11424          / 

{           REMOVAL  OF 

SKIN 

LESION 

2.71 

1.47 

0.16 

4.34 

010 

11426          I 

\           REMOVAL  OF 

SKIN 

LESION 

3.93 

1.92 

0.30 

6.15 

010 

11440          / 

\           REMOVAL  OF 

SKIN 

LESION 

1.15 

0.73 

0.06 

1.9* 

010 

11441          i 

{           REMOVAL  OF 

SKIN 

LESION 

1.6S 

0.90 

O.OB 

2.63 

010 

11442          / 

k    REMOVAL  OF 

SKIN 

LESION 

1.91 

1.17 

0.11 

3.19 

010 

11443          t 

\           REMOVAL  OF 

SKIN 

LESION 

2.57 

1.53 

0.15 

4.25 

010 

114U          / 

\           REMOVAL  OF 

SKIN 

LESION 

3.55 

1.55 

0.14 

5.24 

010 

11446          < 

\           REMOVAL  OF 

SKIN 

LESION 

4.68 

1.87 

0.19 

6.74 

010 

114S0          I 

\           REMOVAL,  SWEAT 

:LAN0  LESION 

2.72 

2.83 

0.46 

6.01 

090 

11451          t 

\           REMOVAL,  SWEAT  ( 

:lano  lesion 

3.74 

3.06 

0.49 

7.29 

^   U9U 

11462          1 

I     REMOVAL,  SWEAT  ( 

:land  lesion 

2.49 

2.54 

0.37 

5.40 

090 

11463          / 

\           REMOVAL,  SWEAT  1 

:land  lesion 

3.31 

2.11 

0.35 

5.77 

090 

11470          / 

k    REMOVAL,  SWEAT  GLAND  LESION 

3.26 

2.93 

0.47 

6.66 

090 

11471          4 

i           REMOVAL.  SWEAT  GLAND  LESION 

4.13 

2.59 

0.51 

7.23 

090 

11600          4 

\           REMOVAL  OF 

SKIN 

LESION 

1.22 

1.19 

0.10 

2.51 

010 

11601          f 

I     REMOVAL  OF 

SKIN 

LESION 

1.98 

1.47 

0.12 

3.57 

010 

11602          f 

k     REMOVAL  OF 

SKIN 

LESION 

2.15 

1.91 

0.16 

4.22 

010 

11603          1 

I     REMOVAL  OF 

SKIN 

LESION 

2.43 

2.38 

0.22 

5.03 

010 

11604          4 

i           REMOVAL  OF 

SKIN 

LESION 

2.66 

2.73 

0.27 

5.66 

010 

11606          4 

{           REMOVAL  OF 

SKIN 

LESION 

3.23 

3.27 

0.52 

7.02 

010 

11620          4 

[           REMOVAL  OF 

SKIN 

LESION 

1.36 

1.41 

0.12 

2.89 

010 

11621          4 

i           REMOVAL  OF 

SKIN 

LESION 

2.03 

1.84 

0.16 

4.03 

010 

11622          4 

i          REMOVAL  OF 

SKIN 

LESION 

2.42 

2.31 

0.20 

4.93 

010 

11623          4 

I    REMOVAL  OF 

SKIN 

LESION 

2.86 

2.72 

0.26 

5.84 

010 

11624          4 

t     REMOVAL  OF 

SKIN 

LESION 

3.57 

3.38 

0.33 

7.28 

010 

11626          4 

k    REMOVAL  OF 

SKIN 

LESION 

4.43 

3.60 

0.55 

8.58 

010 

11640          4 

I    REMOVAL  OF 

SKIN 

LESION 

1.56 

1.74 

0.15 

3.45 

010 

11641          4 

REMOVAL  OF 

SKIN 

LESION 

2.35 

2.20 

0.19 

4.74 

010 

11642          4 

REMOVAL  OF 

SKIN 

LESION 

2.80 

2.71 

0.24 

5.75 

010 

11643          4 

REMOVAL  OF 

SKIN 

LESION 

3.64 

3.17 

0.29 

7.10 

010 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

uomc 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVU« 

RVUs 

RVUs 

78 

RVUs 

PERIX 

11644 

A     REMOVAL  OF  SKIN  LESION 

4.74 

3.70 

0.34 

8. 

1 

010 

11646 

A     RrNOVAL  OF  SKIN  LESION 

6.17 

4.56 

0.64 

11.37 

1 

010 

11700 

A     SCRAPING  OF  1-5  NAILS 

0.33 

0.33 

0.03 

0.69 

3 

000 

117D1 

A     SCRAPING  OF  ADDITIONAL  NAILS 

0.24 

0.24 

0.02 

0.50 

5 

ZZZ 

11710 

A     SCRAPING  OF  1-5  NAILS 

0.33 

0.33 

0.03 

0.69 

3 

000 

11711 

1     SCRAPING  OF  ADDITIONAL  NAILS 

0.20 

0.20 

6.02 

0.42 

3 

ZZZ 

11730 

A     REMOVAL  OF  NAIL  PLATE 

1.18 

0.47 

0.04 

1.69 

2 

000 

11731 

A     REMOVAL  OF  SECOND  NAIL  PLATE 

0.39 

0.55 

0.05 

0.99 

2 

ZZZ 

11732 

A     REMOVE  ADDITIONAL  NAIL  PLATE 

0.39 

0.26 

0.02 

0.67 

2 

ZZZ 

11740 

A     DRAIN  BLOOD  FROM  UNDER  NAIL 

0.38 

0.41 

0.04 

0.83 

2 

000 

11750 

K     REMOVAL  OF  NAIL  BED 

1.75 

2.21 

0.20 

4.16 

010 

11752 

k           REMOVE  NAIL  BED/FIKGER  TIP 

2.50 

2.97 

0.37 

5.84 

010 

11760 

1     REPAIR  OF  NAIL  BED 

1.62 

0.96 

0.09 

2.69 

010 

11762 

k     RECONSTRUCT,  NAILBED  U/CRAFT 

2.99 

2.71 

0.25 

5.95 

010 

11765           / 

K            EXCISION  OF  NAIL  FOLD,  TOE 

0.68 

0.55 

0.05 

1.28 

010 

11770           / 

»     REMOVAL  OF  PILONIDAL  LESION 

2.69 

2.82 

0.46 

5.97 

010 

11771           i 

t     REMOVAL  OF  PILONIDAL  LESION 

5.43 

4.76 

0.97 

11.16 

090 

11772           / 

(     REMOVAL  OF  PILONIDAL  LESION 

6.70 

5.07 

1.06 

12.83 

ovo 

11900           1 

t     INJECTION  INTO  SKIN  LESIONS 

0,72 

0.26 

0.02 

1.00 

010 

11901           < 

1     ADDED  SKIN  LESION  INJECTIONS 

1.00 

0.43 

0.03 

1.46 

010 

11920           1 

1     CORRECT  SKIN  COLOR  DEFECTS 

0.00 

0.00 

0.00 

0.00 

XXX 

11921           1 

1     CORRECT  SKIN  COLOR  DEFECTS 

0.00 

0.00 

0.00 

0.00 

XXX 

11922           1 

1     CORRECT  SKIN  COLOR  DEFECTS 

0.00 

0.00 

0.00 

0.00 

ZZZ 

11950          1 

1     THERAPY  FOR  CONTOUR  DEFECTS 

0.00 

0.00 

0.00 

0.00 

XXX 

11951           1 

1     THERAPY  FOR  CONTOUR  DEFECTS 

0.00 

0.00 

0.00 

0.00 

XXX 

11952           1 

1     THERAPY  FOR  CONTOUR  DEFECTS 

0.00 

0.00 

0.00 

0.00 

XXX 

11954           1 

1     THERAPY  FOR  CONTOUR  DEFECTS 

0.00 

0.00 

0.00 

0.00 

XXX 

11960           1 

k     INSERT  TISSUE  EXPANDER(S) 

6.37 

8.60 

1.56 

16.53 

2 

090 

11970           / 

k     REPLACE  TISSUE  EXPANDER 

7.01 

9.20 

1.70 

17.91 

2 

090 

11971           1 

\            REMOVE  TISSUE  EXPANDER(S) 

1.59 

4.96 

0.86 

7.41 

2 

090 

11975           1 

1     (RE)INSERT  CONTRACEPTIVE  CAP 

0.00 

0.00 

0.00 

0.00 

XXX 

11976           1 

1     REMOVAL  OF  CONTRACEPTIVE  CAP 

0.00 

0.00 

0.00 

0.00 

XXX 

12001           / 

\            REPAIR  SUPERFICIAL  WOUNO(S) 

1.74 

0.61 

0.05 

2.40 

2 

010 

12002           / 

t     REPAIR  SUPERFICIAL  WOUND(S) 

1.90 

0.83 

0.07 

2.80 

2 

010 

12004           1 

k     REPAIR  SUPERFICIAL  UniND(S) 

2.30 

1.20 

0.10 

3.60 

010 

12005           / 

\           REPAIR  SUPERFICIAL  WOUND(S) 

2.96 

1.55 

0.14 

4.65 

010 

12006           / 

\           REPAIR  SUPERFICIAL  WOONOCS) 

3.82 

1.87 

0.20 

5.89 

010 

12007           / 

\            REPAIR  SUPERFICIAL  WOUNO(S) 

4.29 

1.89 

0.20 

6.38 

010 

12011           / 

\           REPAIR  SUPERFICIAL  UOUND(S) 

1.80 

0.78 

0.06 

2.64 

010 

12013           / 

I     REPAIR  SUPERFICIAL  UajND(S) 

2.05 

1.08 

0.08 

3.21 

010 

12014           t 

t     REPAIR  SUPERFICIAL  UaiND(S) 

2.54 

1.25 

0.10 

3.89 

010 

12015           t 

\           REPAIR  SUPERFICIAL  UOUNDCS) 

3.30 

1.71 

0.14 

5.15 

010 

12016           A 

k     REPAIR  SUPERFICIAL  UOUND(S) 

4.08 

2.39 

0.20 

6.67 

010 

12017           f 

\           REPAIR  SUPERFICIAL  WOUND(S) 

4.91 

3.54 

0.32 

8.77 

010 

12018          / 

[           REPAIR  SUPERFICIAL  UOUND(S) 

5.77 

5.43 

0.51 

11.71 

010 

12020           t 

I     CLOSURE  OF  SPLIT  UniND 

2.71 

1.26 

0.19 

4.16 

010 

12021           « 

CLOSURE  OF  SPLIT  WOUND 

1.88 

0.66 

0.11 

2.65 

010 

12031           « 

LAYER  CLOSURE  OF  UOUND(S) 

2.21 

0.76 

0.07 

3.04 

010 

12032           1 

LAYER  CLOSURE  OF  WOUND(S) 

2.55 

1.10 

0.10 

3.75 

010 

12034           4 

LAYER  CLOSURE  OF  UOUND(S) 

3.02 

1.55 

0.15 

4.72 

010 

12035           « 

LAYER  CLOSURE  OF  UOUND(S) 

3.56 

2.03 

0.24 

5.83 

010 

12036          « 

LAYER  CLOSURE  OF  UOUND(S) 

4.21 

2.45 

0.38 

7.04 

010 

12037          « 

LAYER  CLOSURE  OF  UOUNO(S) 

4.87 

3.25 

0.51 

8.63 

« • 

010 

12041          4 

LAYER  CLOSURE  OF  WOUND(S) 

2.45 

0.88 

0.08 

3.41 

010 

12042           4 

LAYER  CLOSURE  OF  UOUND(S) 

2.84 

1.23 

0.12 

4.19 

010 

12044           4 

LAYER  CLOSURE  OF  UOUND(S) 

3.25 

1.71 

0.17 

5.13 

010 

12045           4 

LAYER  CLOSURE  OF  UOUND(S) 

3.79 

2.24 

0.24 

6.2 

7 

010 

12046           4 

LAYER  CLOSURE  OF  unUNO(S) 

4.43 

2.97 

0.38 

7.7 

« 

010 

12047           4 

LAYER  CLOSURE  OF  WOUND(S) 

4.84 

4.23 

0.60 

9.6 

7 

010 

12051           4 

LAYER  CLOSURE  OF  uniND(S) 

2.55 

1.06 

0.10 

3.7 

1 

010 

12052           4 

LAYER  CLOSURE  OF  UOUND(S) 

2.87 

1.55 

0.14 

4.5 

6 

010 

12053           4 

LAYER  CLOSURE  OF  unilNO(S) 

3.23 

1.85 

0.17 

5.2 

5 

010 

12054           4 

LAYER  CLOSURE  OF  wn.lNO(S) 

3.60 

2.74 

0.26 

6.6 

lO 

010 

12055           4 

LAYER  CLOSURE  OF  uniNO(S) 

4.62 

3.42 

0.38 

8.4 

2 

010 

12056           4 

LAYER  CLOSURE  OF  UOUNDCS) 

5.47 

4.99 

0.56 

11.0 

2 

010 

12057           4 

LAYER  CLOSURE  OF  UniNnCS) 

6.23 

5.86 

0.51 

12.6 

0 

010 

13100           4 

REPAIR  OF  WOUND  OR  LESION 

3.23 

1.20 

0.13 

4.5 

6 

010 

13101           4 

REPAIR  OF  WOUND  OR  LESION 

4.07 

2.19 

0.22 

6.4 

8 

010 

PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS*    MOO   STATUS 

DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs     RVUs    PERIOD 

13120 

»    REPAIR  OF  wniM)  OR  LESION 

3.43 

1.42 

0.17 

5.02 

1      010 

13121 

K     REPAIR  OF  WOUND  OR  LESION 

4.52 

2.80 

0.34 

7.66 

1      010 

13131 

k           REPAIR  OF  WnmO  OR  LESION 

3.94 

2.09 

0.24 

6.27 

1      010 

13132 

k           REPAIR  OF  WOUND  OR  LESION 

4.44 

4.81 

0.46 

9.71 

010 

13150 

k     REPAIR  OF  WOUND  OR  LESION 

3.96 

1.85 

0.24 

6.05 

010 

13151 

K           REPAIR  OF  WaJND  OR  LESION 

4.64 

2.58 

0.36 

7.58 

010 

13152 

\           REPAIR  OF  WOUND  OR  LESION 

6.61 

5.41 

0.72 

12.74 

010 

13160          / 

K           UTE 

CLOSURE  OF  WOUND 

10.05 

3.51 

0.62 

14.18 

090 

13300 

\           REPAIR  OF  WOUND  OR  LESION 

5.39 

6.02 

0.91 

12.32 

010 

14000 

K           SKIN 

TISSUE  REARRANGEMENT 

5.72 

3.60 

0.40 

9.72 

1      090 

14001           i 

K           SKIN 

TISSUE  REARRANGEMENT 

8.20 

5.00 

0.80 

14.00 

1      090 

14020 

\           SKIN 

TISSUE  REARRANGEMENT 

6.41 

5.16 

0.52 

12.09 

1      090 

14021 

k           SKIN 

TISSUE  REARRANGEMENT 

9.86 

6.54 

0.99 

17.39 

1      090 

14040 

k           SKIN 

TISSUE  REARRANGEMENT 

7.57 

7.14 

0.69 

15.40 

090 

14041 

k           SKIN 

TISSUE  REARRANGEMENT 

11.31 

8.30 

1.07 

20.68 

1      090 

14060 

\           SKIN 

TISSUE  REARRANGEMENT 

8.49 

8.17 

1.09 

17.75 

J      090 

14061 

k           SKIN 

TISSUE  REARRANGEMENT 

12.04 

11.06 

1.34 

24.44 

1      090 

14300 

k           SKIN 

TISSUE  REARRANGEMENT 

11.34 

11.92 

1.93 

25.19 

1      090 

14350 

k           SKIN 

TISSUE  REARRANGEMENT 

9.54 

6.40 

1.10 

17.04 

1      090 

15000 

k           SKIN 

GRAFT  PROCEDURE 

2.06 

3.33 

0.57 

5.96 

15050 

\           SKIN 

PINCH  GRAFT  PROCEDURE 

4.10 

1.88 

0.31 

6.29 

15100 

\           SKIN 

SPLIT  GRAFT  PROCEDURE 

8.49 

4.78 

0.94 

14.21 

15101 

\           SKIN 

SPLIT  GRAFT  PROCEDURE 

1.81 

1.68 

0.34 

3.83 

15120          i 

\           SKIN 

SPLIT  GRAFT  PROCEDURE 

9.63 

6.38 

0.99 

17.00 

15121          i 

\           SKIN 

SPLIT  GRAFT  PROCEDURE 

2.82 

3.07 

0.57 

6.46 

15200          / 

\           SKIN 

FULL  GRAFT  PROCEDURE 

7.86 

4.36 

0.73 

12.95 

15201          / 

\           SKIN 

FULL  CRAFT  PROCEDURE 

1.39 

2.96 

0.54 

4.89 

15220          1 

t     SKIN 

FULL  GRAFT  PROCEDURE 

7.82 

5.09 

0.89 

13.80 

15221          i 

\           SKIN 

FULL  GRAFT  PROCEDURE 

1.25 

2.93 

0.54 

4.72 

15240          J 

\           SKIN 

FULL  GRAFT  PROCEDURE 

8.74 

6.43 

1.08 

16.25 

15241          / 

K           SKIN 

FULL  GRAFT  PROCEDURE 

1.95 

3.62 

0.62 

6.19 

15260          / 

\           SKIN 

FULL  GRAFT  PROCEDURE 

10.08 

7.86 

1.04 

18.98     ; 

15261          / 

(     SKIN 

FULL  GRAFT  PROCEDURE 

2.35 

4.71 

0.64 

7.70 

15350          1 

\           SKIN 

HOMOGRAFT  PROCEDURE 

4.09 

2.26 

0.44 

6.79     1 

090 

15400          1 

I     SKIN 

HETEROGRAFT  PROCEDURE 

5.17 

1.11 

0.17 

6.45 

090 

15410          1 

>     SKIN 

FLAP  TRANSPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

15412          1 

>     SKIN 

FLAP  TRANSPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

15414          1 

>     SKIN 

FLAP  TRANSPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

15416          1 

>     SKIN 

FLAP  TRANSPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

15500          C 

>     FORM 

SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15505           1 

>     FORM 

SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15510           1 

>     FORM 

SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15515          C 

>     FORM 

SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15540           1 

)     ATTACH  SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15545          ( 

»    ATTACH  SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15550          1 

>    ATTACH  SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15555          I 

1     ATTACH  SKIN  PEDICLE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15570          / 

k     FORM 

SKIN  PEDICLE 

3.95 

11.36 

2.19 

17.50     2      090 

15572          / 

k     FORM 

SKIN  PEDICLE 

4.00 

10.64 

1.95 

16.59     2      090 

15574          / 

k     FORM 

SKIN  PEDICLE 

4.05 

10.59 

1.75 

16.39     2      090 

15576          / 

k     FORM 

SKIN  PEDICLE 

4.51 

3.28 

0.64 

8.43     2      090 

15580          i 

k     CROSS 

FINGER  FLAP 

3.48 

7.74 

1.37 

12.59     1 

090 

15600          / 

k     SKIN 

FLAP  PROCEDURE 

1.79 

5.18 

0.93 

7.90     1 

090 

15610          / 

k     SKIN 

FLAP  PROCEDURE 

2.32 

4.43 

0.84 

7.59     1 

090 

15620          t 

k     SKIN 

FLAP  PROCEDURE 

2.84 

5.50 

0.91 

9.25     1 

090 

15625          t 

k     SKIN 

FLAP  PROCEDURE 

1.90 

4.52 

0.82 

7.24     1 

090 

15630          / 

k     SKIN 

FLAP  PROCEDURE 

3.18 

5.80 

0.95 

9.93     1 

090 

15650          t 

k     TRANSFER  SKIN  PEDICLE  FLAP 

3.81 

5.88 

0.96 

10.67     1 

090 

15700          1 

)     PREPARATION  FOR  SKIN  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15710          t 

1     PREPARATION  FOR  SKIN  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15720          t 

1     PREPARATION  FOR  SKIN  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

15730          I 

1     FORMATION  OF  DIRECT  OR  TUBED  PED 

0.00 

0.00 

0.00 

0.00 

XXX 

15732          f 

k     MUSCLE-SKIN  FLAP,  HEAD/NECK 

12.74 

20.56 

3.65 

36.95     2 

090 

15734          t 

k     MUSCLE-SKIN  FLAP,  TRUNK 

14.86 

20.03 

,  3.41 

38.30     2 

090 

15736          t 

k     MUSCLE -SKIN  FLAP,  ARM 

10.61 

7.72 

1.51 

19.84     2 

090 

15738          / 

k     MUSCLE-SKIN  FLAP.  LEG 

10.61 

8.00 

1.49 

20.10     2 

090 

15740           4 

t     ISLAND  PEDICLE  FLAP 

9.97 

10.96 

1.71 

22.64     1 

090 

15750           4 

I     NEUROVASCULAR  PEDICLE 

11,18 

12.60 

2.14 

25.92     1 

090 
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PRACTICE 

MAL- 

SaiRCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS*    l«0   STATUS           DESCRIPTION 

RVIM 

RVUs 

RVUs 

RVUS      RVUS    PERIOD 

15755           t 

\            NICROVASCULAR  FREE  FLAP 

29.86 

31.70 

5.62 

67.18 

1      090 

1S760           1 

k     COMPOSITE  SKIN  GRAFT 

8.72 

7.68 

1.16 

17.56 

1      090 

15770           / 

(     DERMA- FAT- FASCIA  GRAFT 

7.22 

7.86 

1.00 

16.08 

1      090 

15775           1 

1     HAIR  TRANSPLANT  PUNCH  GRAFTS 

0.00 

0.00 

0.00 

0.00 

XXX 

15776          1 

1     HAIR  TRANSPLANT  PUNCH  GRAFTS 

0.00 

0.00 

0.00 

0.00 

XXX 

15780           1 

k     ABRASION  TREATMENT  OF  SKIN 

7.09 

1.61 

0.13 

8.83 

1      090 

15781           / 

k     ABRASION  TREATMENT  OF  SKIN 

4.92 

3.97 

0.41 

9.30 

1      090 

15782          / 

k     ABRASIOH  TREATMENT  OF  SKIN 

4.42 

1.25 

0.13 

5.80 

1      090 

15783          / 

k     ABRASION  TREATMENT  OF  SKIN 

4.39 

3.58 

0.41 

8.38 

1      090 

15786          / 

k     ABRASION  TREATMENT  OF  LESION 

2.09 

0.66 

0.06 

2.81     2      010 

15787          i 

k     ABRASION,  ADDED  SKIN  LESIONS 

0.34 

0.24 

0.03 

0.61 

1      ZZZ 

15790           i 

k     CHEMICAL  PEEL,  FACE 

6.78 

1.56 

0.12 

8.46 

090 

15791           i 

k     CHEMICAL  PEEL,  OF  SKIN 

5.49 

0.54 

0.05 

6.08 

1      090 

15810          i 

k     SALABRASION 

4.73 

4.00 

0.30 

9.03 

1      090 

15811          / 

k     SALABRASION 

5.42 

3.94 

0.77 

10.13 

1      090 

15819          / 

k     PUSTIC  SURGERY,  HECK 

9.35 

8.45 

0.92 

18.72 

1      090 

15820          / 

k     REVISION  OF  LOWER  EYELID 

5.05 

7.14 

0.68 

12.87 

1      090 

15821          / 

k     REVISION  OF  LOUER  EYELID 

5.66 

8.52 

0.72 

14.90 

1      090 

15822          / 

k     REVISION  OF  UPPER  EYELID 

4.51 

7.56 

0.60 

12.67 

090 

15823          i 

k     REVISION  OF  UPPER  EYELID 

7.01 

8.13 

0.65 

15.79 

1,      090 

15824          1 

1     REMOVAL  OF  FOREHEAD  WRINKLES 

0.00 

0.00 

0.00 

0.00 

XXX 

15825           1 

1     REMOVAL  OF  NECK  WRINKLES 

0.00 

0.00 

0.00 

0.00 

XXX 

15826          1 

1     REMOVAL  OF  BROW  WRINKLES 

0.00 

0.00 

0.00 

0.00 

XXX 

15828          1 

1     REMOVAL  OF  FACE  WRINKLES 

0.00 

0.00 

0.00 

0.00 

XXX 

15829          1 

1     REMOVAL  OF  SKIN  WRINKLES 

0.00 

0.00 

0.00 

0.00 

XXX 

15831          i 

k     EXCISE  EXCESSIVE  SKIN  TISSUE 

12.29 

10.37 

2.12 

24.78 

090 

15832           1 

k     EXCISE  EXCESSIVE  SKIN  TISSUE 

11.56 

8.73 

1.40 

21.69 

1      090 

15833           / 

k     EXCISE  EXCESSIVE  SKIN  TISSUE 

10.55 

6.55 

1.17 

18.27 

1      090 

15834           1 

k     EXCISE  EXCESSIVE  SKIN  TISSUE 

10.71 

7.57 

1.29 

19.57 

1      OVO 

15835           1 

\           EXCISE  EXCESSIVE  SKIN  TISSUE 

11.57 

7.38 

1.29 

20.24 

1      090 

15836           1 

\           EXCISE  EXCESSIVE  SKIN  TISSUE 

9.31 

6.11 

1.15 

16,57 

1      090 

15837           i 

k    EXCISE  EXCESSIVE  SKIN  TISSUE 

8.52 

6.30 

0.89 

15.71 

1      090 

15838           / 

k     EXCISE  EXCESSIVE  SKIN  TISSUE 

7.15 

6.20 

0.77 

14.12 

1      090 

15839           / 

k     EXCISE  EXCESSIVE  SKIN  TISSUE 

9.40 

2.57 

0.49 

12.46 

1      090 

15840           I 

k     GRAFT  FOR  FACE  NERVE  PALSY 

12.92 

16.38 

2.41 

31.71 

1      090 

15841           1 

k     GRAFT  FOR  FACE  NERVE  PALSY 

22.69 

17.77 

2.91 

43.37 

1      090 

15842          I 

k     GRAFT  FOR  FACE  NERVE  PALSY 

37.92 

30.56 

2.83 

71.31 

1      090 

15845           I 

k     SKIN  AND  MUSCLE  REPAIR,  FACE 

12.44 

17.97 

2.67 

33.08 

1      090 

15850           1 

1     REMOVAL  OF  SUTURES 

0.00 

0.00 

0.00 

0.00 

XXX 

15851           / 

k     REMOVAL  OF  SUTURES 

0.91 

0.31 

0.03 

1.25     2      000 

15852           1 

k     DRESSING  CHANGE, NOT  FOR  BURN 

0.91 

0.46 

0.07 

1.44     2      000 

15860           / 

k    TEST  FOR  BLOOD  FLOW  IN  GRAFT 

2.06 

1.43 

0.26 

3.75     2      000 

15876           1 

1     SUCTION  ASSISTED  LIPECTOMY 

0.00 

0.00 

0.00 

0.00 

XXX 

15877           1 

1     SUCTION  ASSISTED  LIPECTOMY 

0.00 

0.00 

0.00 

0.00 

XXX 

15878          1 

1     SUCTION  ASSISTED  LIPECTOMY 

0.00 

0.00 

0.00 

0.00 

XXX 

15879          1 

1     SUCTION  ASSISTED  LIPECTOMY 

0.00 

0.00 

0.00 

0.00 

XXX 

15920          1 

k     REMOVAL  OF  TAIL  BONE  ULCER 

7.77 

3.11 

0.67 

11.55 

090 

15922          / 

k     REMOVAL  OF  TAIL  BONE  ULCER 

9.66 

6.31 

1.25 

17.22 

090 

15931          / 

k     REMOVE  SACRUM  PRESSURE  SORE 

8.57 

3.09 

0.59 

12.25 

090 

15933          / 

k     REMOVE  SACRUM  PRESSURE  SORE 

10.16 

7.29 

1.51 

18.96 

090 

15934          / 

k     REMOVE  SACRUM  PRESSURE  SORE 

12.01 

7.86 

1.58 

21.45 

090 

15935          i 

k     REMOVE  SACRUM  PRESSURE  SORE 

13.75 

11.84 

2.40 

27.99 

090 

15936          / 

k     REMOVE  SACRUM  PRESSURE  SORE 

11.92 

10.82 

2.16 

24.90 

1      090 

15937          < 

k     REMOVE  SACRUM  PRESSURE  SORE 

13.67 

14.19 

2.82 

30.68 

1      090 

15940           / 

k     REMOVAL  OF  PRESSURE  SORE 

8.63 

3.74 

0.77 

13.14 

1      090 

15941           / 

k     REMOVAL  OF  PRESSURE  SORE 

10.70 

7.43 

1.47 

19.60 

1      090 

15944           / 

k     REMOVAL  OF  PRESSURE  SORE 

10.73 

9.75 

1.91 

22.39 

1      090 

15945           / 

k     REMOVAL  OF  PRESSURE  SORE 

11.93 

11.74 

2.20 

25.87 

1      090 

15946           / 

k     REMOVAL  OF  PRESSURE  SORE 

20.87 

17.50 

3.41 

41.78 

1      090 

15950           / 

k     REMOVE  THIGH  PRESSURE  SORE 

7.16 

3.17 

0.62 

10.95 

1      090 

15951           / 

k     REMOVE  THIGH  PRESSURE  SORE 

10.09 

8.06 

1.67 

19.82 

1      090 

15952           / 

k     REMOVE  THIGH  PRESSURE  SORE 

10.73 

7.51 

1.45 

19.69 

1      090 

15953           / 

k     REMOVE  THIGH  PRESSURE  SORE 

12.00 

9.57 

1.96 

23.53 

1      090 

15954           1 

»     REMOVE  THIGH  PRESSURE  SORE 

0.00 

0.00 

0.00 

0.00 

XXX 

15955           1 

»     REMOVE  THIGH  PRESSURE  SORE 

0.00 

0.00 

0.00 

0.00 

XXX 

15956           1 

k     REMOVE  THIGH  PRESSURE  SORE 

14.68 

18.09 

3.58 

36.35 

1       090 

15958           / 

k     REMOVE  THIGH  PRESSURE  SORE 

14.63 

19.97 

3.96 

38.56 

1       090 

15960           I 

1     REMOVE  HEEL  PRESSURE  SORE 

0.00 

0.00 

0.00 

0.00 

XXX 

•All 
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HCPCS* 


15961 

15964 

15965 

15966 

15967 

15970 

15971 

15972 

15973 

15974 

15975 

15980 

15981 

15982 

15983 

15999 

16000 

16010 

16015 

16020 

16025 

16030 

16035 

17000 

17001 

17002 

17010 

17100 

17101 

17102 

17104 

17105 

17106 

17107 

17108 

17110 

17200 

17201 

17250 

17260 

17261 

17262 

17263 

17264 

17266 

17270 

17271 

17272 

17273 

17274 

17276 

17280 

17281 

17282 

17283 

17284 

17286 

17303 

17304 

17305 

17306 

17307 

17310 

17340 

17360 

17380 

17999 

19000 

•All 


NOD   STATUS 


ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


DESCRIPTION 


REMOVE  HEEL  PRESSURE  SORE 
REMOVE  HEEL  PRESSURE  SORE 
REMOVE  HEEL  PRESSURE  SORE 
REMOVE  HEEL  PRESSURE  SORE 
REMOVE  HEEL  PRESSURE  SORE 
REMOVE  LEG  PRESSURE  SORE 
REMOVE  LEG  PRESSURE  SORE 
REMOVE  LEG  PRESSURE  SORE 
REMOVE  LEG  PRESSURE  SORE 
REMOVE  LEG  PRESSURE  SORE 
REMOVE  LEG  PRESSURE  SORE 
REMOVE  KNEE  PRESSURE  SORE 
REMOVE  KNEE  PRESSURE  SORE 
REMOVE  KNEE  PRESSURE  SORE 
REMOVE  KNEE  PRESSURE  SORE 
REMOVAL  OF  PRESSURE  SORE 
INITIAL  TREATMENT  OF  BURN(S) 
TREATMENT  OF  BURN(S) 
TREATMENT  OF  BURN(S} 
TREATMENT  OF  BURN(S) 
TREATMENT  OF  BURN(S) 
.  TREATMENT  OF  BURN(S) 
INCISION  OF  BURN  SCAB 
DESTRUCTION  OF  FACIAL  LESION 
DESTRUCTION  OF  ADD'L  LESIONS 
DESTRUCTION  OF  AOO'L  LESIONS 
DESTRUCTION  SKIN  LESION(S) 
DESTRUCTION  OF  SKIN  LESION 
DESTRUCTION  OF  2ND  LESION 
DESTRUCTION  OF  ADD'L  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN. LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
ELECTROCAUTERY  OF  SKIN  TAGS 
ELECTROCAUTERY  ADDED  LESIONS 
CHEMICAL  CAUTERY,  TISSUE 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
CHEHOSURGERY  OF  SKIN  LESION 
CHEHOSURGERY  OF  SKIN  LESION 
2ND  STAGE  CHEHOSURGERY 
3RD  STAGE  CHEHOSURGERY 
FOLLOWUP  SKIN  LESION  THERAPY 
EXTENSIVE  SKIN  CHEHOSURGERY 
CRYOTHERAPY  OF  SKIN 
SKIN  PEEL  THERAPY 
HAIR  REMOVAL  BY  ELECTROLYSIS 
SKIN  TISSUE  PROCEDURE 
DRAINAGE  OF  BREAST  LESION 
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PRACTICE 

MAL- 

SOURCE 

GLOBAL 

tBMC 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVUs 

RVUs 

RMJs 

RWS 
0.00 

RVUs 

PERIOD 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

OVO 

0.94 

0.36 

0.03 

1.33 

000 

0.92 

0.33 

0.03 

1.28 

000 

2.48 

2.15 

0.40 

5.03 

000 

0.84 

0.35 

0.03 

1.22 

000 

1.94 

0.47 

O.OS 

2.46 

000 

2.19 

0.56 

0.08 

2.83 

000 

4.77 

1.99 

0.35 

7.11 

090 

0.68 

O.U 

0.03 

1.15 

010 

0.20 

0.20 

0.02 

0.42 

ZZZ 

0.20 

0.10 

0.01 

0.31 

ZZZ 

1.06 

0.51 

0.04 

1.61 

010 

0.57 

0.38 

0.03 

0.98 

010 

0.11 

0.19 

0.02 

0.32 

ZZZ 

0.11 

0.08 

0.01 

0.20 

ZZZ 

2.12 

0.07 

0.01 

2.20 

010 

0.80 

0.32 

0.03 

1.15 

010 

4.78 

3.39 

0.25 

8.42 

090 

9.55 

6.79 

0.51 

16.85 

090 

13.80 

9.81 

0.73 

24.34 

090 

0.59 

0.42 

0.03 

1.04 

010 

0.63 

0.43 

0.04 

1.10 

010 

0.40 

0.15 

0.01 

0.56 

ZZZ 

0.54 

0.35 

0.04 

0.93 

000 

0.91 

0.65 

0.05 

1.61 

010 

1.17 

0.83 

0.06 

2.06 

010 

1.61 

1.15 

0.09 

2.85 

010 

1.83 

1.30 

0.10 

3.21 

010 

2.00 

1.42 

0.11 

3.53 

010 

2.42 

1.72 

0.13 

4.27 

010 

1.02 

0.72 

O.OS 

1.79 

010 

1.52 

1.08 

0.08 

2.68 

010 

1.81 

1.29 

0.10 

3.20 

010 

2.14 

1.52 

0.11 

3.77 

010 

2.67 

1.90 

0.14 

4.71 

010 

3.32 

2.36 

0.18 

5.86 

010 

1.17 

0.83 

0.06 

2.06 

010 

1.76 

1.25 

0.09 

3.10 

010 

2.10 

1.49 

0.11 

3.70 

010 

2.73 

1.94 

0.14 

4.81 

010 

3.56 

2.53 

0.19 

6.28 

010 

4.63 

3.29 

0.24 

8.16 

010 

0.00 

0.00 

0.00 

0.00 

XXX 

5.84 

4.23 

0.32 

10.39 

ZZZ 

1.91 

2.39 

0.18 

4.48 

ZZZ 

1.91 

1.48 

0.11 

3.50 

ZZZ 

1.91 

1.55 

0.12 

3.58 

ZZZ 

0.38 

0.13 

0.01 

0.52 

ZZZ 

0.77 

0.29 

0.02 

1.08 

010 

1.48 

0.28 

0.02 

1.78 

010 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

090 

0.88 

0.39 

0.07 

1.34 

2 

000 
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PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  kORK 

FEE 

HCPCS*    NOD   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs 
0.74 

RVUs 

PERIOD 

19001           < 

\           DRAIN  ADDED  BREAST  LESION 

O.U 

0.25 

0.05 

2 

zzz 

19020           / 

k     INCISION  OF  BREAST  LESION 

3.55 

1.48 

0.29 

5.32 

1 

(Ml 

19030           t 

k     INJECTION  FOR  BREAST  X-RAY 

1.62 

0.52 

0.04 

2.18 

2 

ZZZ 

19100           1 

k     BIOPSY  OF  BREAST 

0.94 

0.68 

0.13 

1.75 

2 

000 

19101           < 

\            BIOPSY  OF  BREAST 

3.29 

2.47 

0.47 

6.23 

010 

19110           / 

I     NIPPLE  EXPLORATION 

4.38 

2.59 

0.S5 

7,52 

090 

19112           / 

k     EXCISE  BREAST  DUCT  FISTULA 

3.71 

2.47 

0.36 

6.54 

090 

19120           / 

k     REMOVAL  OF  BREAST  LESION 

5.09 

3. OS 

0.64 

8.78 

090 

19140           i 

k     REMOVAL  OF  BREAST  TISSUE 

5.16 

4.53 

0.96 

10.65 

090 

19160           < 

k     REMOVAL  OF  BREAST  TISSUE 

5.55 

4.35 

0.93 

10.83 

090 

19162           < 

k     REMOVE  BREAST  TISSUE,  NODES 

10.45 

9.87 

2.07 

22.39 

090 

19180           / 

k     REMOVAL  OF  BREAST 

8.59 

5.90 

1.23 

15.72 

090 

19182        ■   1 

k     REMOVAL  OF  BREAST 

7.67 

6.40 

1.34 

15.41 

090 

19200           / 

k     REMOVAL  OF  BREAST 

13.08 

10.77 

2.26 

26.11 

090 

19220           / 

k     REMOVAL  OF  BREAST 

15.00 

11.30 

2.51 

28.81 

090 

19240           / 

k     REMOVAL  OF  BREAST 

13.18 

9.95 

2.10 

25.23 

090 

19260           / 

k     REMOVAL  OF  CHEST  UALL  LESION 

14.66 

5.33 

1.09 

21.08 

090 

19271           / 

k     REVISION  OF  CHEST  UALL 

17.99 

14.71 

2.92 

35.62 

090 

19272           / 

k     EXTENSIVE  CHEST  UALL  SURGERY 

20.52 

13.28 

2.70 

36.50 

090 

19316           / 

k     SUSPENSION  OF  BREAST 

10.61 

7.88 

1.42 

19.91 

2 

090 

19318           / 

k     REDUCTION  OF  LARGE  BREAST 

11.68 

17.78 

3.40 

32.86 

2 

090 

19324           t 

k     ENLARGE  BREAST 

5.84 

3.47 

0.71 

10.02 

2 

090 

19325           i 

k     ENLARGE  BREAST  WITH  IMPLANT 

8.49 

6.19 

1.19 

15.87 

2 

090 

19328           i 

k     REMOVAL  OF  BREAST  IMPLANT 

5.61 

3.96 

0.77 

10.34 

090 

19330           I 

k     REMOVAL  OF  IMPLANT  MATERIAL 

7.57 

4.08 

0.79 

12.U 

090 

19340           / 

k     IMMEDIATE  BREAST  PROSTHESIS 

6.67 

11.48 

2.17 

20.32 

ZZZ 

19342           / 

k     DELAYED  BREAST  PROSTHESIS 

11.21 

11.39 

2.14 

24.74 

090 

19350           / 

k     BREAST  RECONSTRUCTION 

8.65 

7.46 

1.46 

17.57 

090 

19355           / 

k     CORRECT  INVERTED  NIPPLE{S) 

7.66 

5.19 

1.05 

13.90 

090 

19357           / 

k     BREAST  RECONSTRUCTION 

17.62 

12.81 

2.50 

32.93 

2 

090 

19360           ( 

)     BREAST  RECONSTRUCTION 

0.00 

0.00 

0.00 

0.00 

XXX 

19361           < 

k     BREAST  RECONSTRUCTION 

14.01 

10.19 

1.99 

26.19 

2 

090 

19362           / 

k     BREAST  RECONSTRUCTION 

28.02 

20.37 

3.96 

52.37 

2 

090 

19364           / 

k     BREAST  RECONSTRUCTION 

29.09 

17.58 

3.78 

50.45 

090 

19366           / 

k     BREAST  RECONSTRUCTION 

20.90 

17.28 

3.35 

41.53 

090 

19370           / 

k     SURGERY  OF  BREAST  CAPSULE 

7.99 

6.50 

1.26 

15.75 

090 

19371           / 

k     REMOVAL  OF  BREAST  CAPSULE 

9.32 

8.34 

1.63 

19.29 

090 

19380           / 

k     REVISE  BREAST  RECONSTRUCTION 

9.10 

8.55 

1.66 

19.31 

090 

19396           1 

:     DESIGN  CUSTOM  BREAST  IMPLANT 

0.00 

0.00 

0.00 

0.00 

000 

19499           « 

:     BREAST  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

090 

20000           / 

k     INCISION  OF  ABSCESS 

1.94 

0.89 

0.08 

2.91 

2 

010 

20005           i 

k     INCISION  OF  DEEP  ABSCESS 

3.18 

1.92 

0.29 

5.39 

2 

010 

20200           i 

k     MUSCLE  BIOPSY 

1.54 

1.17 

0.19 

2.90 

2 

000 

20205           i 

k     DEEP  MUSCLE  BIOPSY 

2.48 

1.99 

0.34 

4.81 

2 

000 

20206           / 

k     NEEDLE  BIOPSY,  MUSCLE 

1.04 

1.01 

0.14 

2.19 

2 

000 

20220           t 

k     BONE  BIOPSY,  TROCAR/NEEDLE 

1.34 

1.38 

0.09 

2.81 

2 

000 

20225        ■   / 

k     BONE  BIOPSY,  TROCAR/NEEDLE 

1.96 

2.63 

0.29 

4.88 

2 

000 

20240           1 

k     BONE  BIOPSY,  EXCISIONAL 

3.23 

1.99 

0.19 

5.41 

2 

010 

20245           < 

k     BONE  BIOPSY,  EXCISIONAL 

3.88 

3.77 

0.46 

8.11 

2 

010 

20250           / 

k     OPEN  BONE  BIOPSY 

4.88 

5.35 

0.80 

11.03 

2 

010 

20251           / 

k     OPEN  BONE  BIOPSY 

5.44 

6.15 

0.97 

12.56 

2 

010 

20500           / 

k     INJECTION  OF  SINUS  TRACT 

1.24 

0.37 

0.04 

1.65 

2 

ZZZ 

20501           1 

k     INJECT  SINUS  TRACT  FOR  X-RAY 

0.80 

0.31 

0.02 

1.13 

2 

ZZZ 

20520           J 

k     REMOVAL  OF  FOREIGN  BODY 

1.89 

0.75 

0.08 

2.72 

2 

010 

20525           I 

k     REMOVAL  OF  FOREIGN  BODY         . 

3.40 

2.35 

0.34 

6.09 

2 

010 

20550           < 

k     INJECT  TENDON/LIGAMENT/CYSf 

1.22 

0.40 

0.04 

1.66 

2 

010 

20600           1 

k     DRAIN/INJECT  JOINT/BURSA 

0.70 

0.50 

O.OS 

1.25 

2 

000 

20605           < 

k     DRAIN/INJECT  JOINT/BURSA 

0.72 

0.48 

0.05 

1.25 

2 

000 

20610           / 

k     DRAIN/INJECT  JOINT/BURSA 

0.83 

0.48 

0.05 

1.36 

2 

000 

20615           / 

k     TREATMENT  OF  BONE  CYST 

2.35 

0.52 

0.06 

2.93 

1 

010 

20650           / 

k     INSERT  AND  REMOVE  BONE  PIN 

2.18 

1.13 

0.14 

3.45 

2 

090 

20660           / 

k     APPLY, REMOVE  FIXATION  DEVICE 

3.18 

1.65 

0.22 

5.05 

2 

090 

20661           / 

k     APPLICATION  OF  HEAD  BRACE 

4.51 

4.02 

0.69 

9.22 

2 

090 

20662           J 

k   — APPLICATION  OF  PELVIS  BRACE 

5.81 

6.89 

1.08 

13.78 

2 

090 

20663           / 

k     APPLICATION  OF  THIGH  BRACE 

5.13 

4.89 

0.80 

10.82 

2 

090 

20665           I 

k     REMOVAL  OF  FIXATION  DEVICE 

1.33 

0.54 

0.07 

1.94 

2 

010 

20670           / 

k     REMOVAL  OF  SUPPORT  IMPLANT 

1.78 

0.78 

0.11 

2.67 

2 

010 

20680           1 

k     REMOVAL  OF  SUPPORT  IMPLANT 

3.43 

3.51 

0.55 

7.49 

1 

090 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFOKMATION 


HCPCS* 


20690 
20692 
20693 
20694 
20802 
20804 
20805 
20806 
20808 
20812 
20816 
20820 
20822 
20823 
20824 
20826 
20827 
20828 
20832 
20834 
20838 
20840 
20900 
20902 
20910 
20912 
20920 
20922 
20924 
20926 
20950 
20955 
20960 
20962 
20969 
20970 
20971 
20972 
20973 
20974 
20975 
20999 
21010 
21015 
21025 
21026 
21029 
21030 
21031 
21032 
21034 
21040 
21041 
21044 
21045 
21050 
21060 
21070 
21079 
21080 
21081 
21082 
21083 
21084 
21085 
21086 
21087 
21088 


MOO   STATUS 


DESCRIPTION 


APPLY  BONE  FIXATION  DEVICt 
APPLY  BONE  FIXATION  DEVICE 
ADJUST  BONE  FIXATION  DEVICE 
REMOVE  BONE  FIXATION  DEVICE 
REPLANTATION,  ARM,  COMPLETE 
REPLANTATION,  ARM,  PARTIAL 
REPLANT  FOREARM,  COMPLETE 
REPLANTAT ION , FOREARM, PART  I AL 
REPLANTATION.  HAND.  COMPLETE 
REPLANTATION,  HAND,  PARTIAL 
REPLANTATION  DIGIT,  COMPLETE 
REPLANTATION,  DIGIT,  PARTIAL 
REPLANTATION  DIGIT,  COMPLETE 
REPLANTATION,  DIGIT,  PARTIAL 
REPLANTATION  THUMB,  COMPLETE 
REPLANTATION,  THUMB,  PARTIAL 
REPLANTATION  THUMB,  COMPLETE 
REPLANTATION,  THUMB,  PARTIAL 
REPLANTATION,  LEG,  COMPLETE 
REPLANTATION.  LEG.  PARTIAL 
REPLANTATION.  FOOT.  COMPLETE 
REPLANTATION.  FOOT.  PARTIAL 
REMOVAL  OF  BONE  FOR  GRAFT 
REMOVAL  OF  BONE  FOR  GRAFT 
REMOVE  CARTILAGE  FOR  GRAFT 
REMOVE  CARTILAGE  FOR  GRAFT 
REMOVAL  OF  FASCIA  FOR  GRAFT 
REMOVAL  OF  FASCIA  FOR  GRAFT 
REMOVAL  OF  TENDON  FOR  GRAFT 
REMOVAL  OF  TISSUE  FOR  GRAFT 
RECORD  FLUID  PRESSURE, MUSCLE 
MICROVASCULAR  FIBULA  GRAFT 
MICROVASCULAR  RIB  GRAFT 
MICROVASCULAR  BONE  GRAFT 
BONE-SKIN  CRAFT 
BONE-SKIN  GRAFT,  PELVIS 
BONE-SKIN  GRAFT,  RIB 
BONE-SKIN  GRAFT,  METATARSAL 
BONE-SKIN  GRAFT,  GREAT  TOE 
ELECTRICAL  BONE  STIMULATION 
ELECTRICAL  BONE  STIMULATION 
MUSCULOSKELETAL  SURGERY 
INCISION  OF  JAW  JOINT 
RESECTION  OF  FACIAL  TUMOR 
EXCISION  OF  BONE,  LOWER  JAW 
EXCISION  OF  FACIAL  BONE(S) 
CONTOUR  OF  FACE  BONE  LESION 
REMOVAL  OF  FACE  BONE  LESION 
REMOVE  EXOSTOSIS,  MANDIBLE 
REMOVE  EXOSTOSIS,  MAXILLA 
REMOVAL  OF  FACE  BONE  LESION 
REMOVAL  OF  JAW  BONE  LESION 
REMOVAL  OF  JAW  BONE  LESION 
REMOVAL  OF  JAU  BONE  LESION 
EXTENSIVE  JAW  SURGERY 
REMOVAL  OF  JAU  JOINT 
REMOVE  JAU  JOINT  CARTILAGE 
REMOVE  CORONOID  PROCESS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 
PREPARE  FACE/ORAL  PROSTHESIS 


PRACTICE 

MAL- 

GLOBAL 

vom 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVUs 

RVUs 

RVUS 

RVUs 

RVUs 

PERin 

3.71 

3.86 

0.62 

8.19 

2 

ZZZ 

6.76 

6.4S 

1.06 

14.27 

1 

ZZZ 

5.71 

5,45 

0.89 

12.05 

1 

090 

4.01 

3,83 

0.63 

8.47 

1 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0.00 

COO 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

5.31 

2.95 

0.47 

8.73 

090 

7.11 

5,23 

0.84 

13.18 

090 

5,31 

0,83 

0.09 

6.23 

090 

6.37 

4.87 

0.68 

11.92 

090 

5.12 

4.14 

0.53 

9.79 

090 

6.37 

4.63 

0.75 

11.75 

090 

6.37 

5,74 

0.90 

13.01 

090 

5.31 

2,73 

0.41 

8.45 

090 

1,33 

1,14 

0.18 

2.65 

000 

0.00 

0,00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0,00 

0.00 

090 

0.66 

3.61 

0.57 

4.84 

ZZZ 

2.74 

3.71 

0.60 

7.05 

ZZZ 

0.00 

0.00 

0.00 

0.00 

YYY 

9.55 

10.79 

0.96 

21.32 

090 

5.20 

6.97 

0,56 

12.73 

090 

5.31 

4.37 

0,40 

10.08 

090 

4.77 

3.30 

0,29 

8.36 

090 

7.60 

10.18 

0,82 

18.60 

090 

7.43 

3.53 

0,30 

11.26 

090 

2,12 

3.88 

0,33 

6.33 

090 

4.51 

5.96 

0,48 

10.97 

090 

15.92 

7.35 

0,94 

24.21 

090 

2.12 

2.91 

0,25 

5.28 

090 

5.31 

6.07 

0,54 

•11.92 

090 

11.68 

10.07 

1,16 

22.91 

090 

15.92 

14.57 

1.67 

32.16 

090 

10.61 

12.99 

1.13 

24.73 

090 

10.08 

12.21 

1.09 

23.38 

090 

8.07 

7.18 

0.86 

16.11 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0,00 

090 

0.00 

0.00 

0.00 

0,00 

090 

0.00 

0.00 

0.00 

0,00 

090 
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PRACTICE 

MAL- 

SaiRCE 

CLOOAL 

UGRK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    nOD       STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs 
0.00 

RVUs 

PERIOD 

21089 

:     PREPARE  FACE/OKAL  PROSTHESIS 

0.00 

0.00 

0.00 

090 

21100 

k            MAXILLOFACIAL  FIXATION 

4.25 

1.11 

0.11 

5.47 

2 

090 

21110 

k     INTERDENTAL  FIXATION 

5.31 

5.82 

0.49 

11.62 

2 

090 

21116           / 

K            INJECTION,  JAW  JOINT  X-RAY 

o.as 

0.77 

0.06 

1.68 

2 

ZZZ 

21120 

C     RECONSTRUCTION  OF  CHIN 

0.00 

0.00 

0.00 

0.00 

090 

21121 

C     RECONSTRUCTION  OF  CHIN 

0.00 

0.00 

0.00 

0.00 

090 

21122 

C     RECONSTRUCTION  OF  CHIN 

0.00 

0.00 

0.00 

0.00 

090 

21123          ( 

C     RECONSTRUCTION  OF  CHIN 

0.00 

0.00 

0.00 

0.00 

090 

21125          ( 

Z            AUGMENTATION  LOUER  JAW  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21127 

:     AUGMEHTATION  LOUER  JAW  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21137          ( 

:     REDUCTION  OF  FOREHEAD 

0.00 

0.00 

0.00 

0.00 

090 

21138          < 

:     REDUCTION  OF  FOREHEAD 

0.00 

0.00 

0.00 

0.00 

090 

21139          ( 

:     REDUCTION  OF  FOREHEAD 

0.00 

0.00 

0.00 

0.00 

090 

21 1U          1 

:     RECONSTRUCT  MIDFACE,  LEF0RT1 

0.00 

0.00 

0.00 

0.00 

090 

21  US          ( 

:     RECONSTRUCT  NIDFACE,  LEF0RT1 

0.00 

0.00 

0.00 

0.00 

090 

21146          1 

:     RECONSTRUCT  MIDFACE,  LEF0HT1 

0.00 

0.00 

0.00 

0.00 

090 

21 U7          1 

:     RECONSTRUCT  MIDFACE,  LEF0RT1 

0.00 

0.00 

0.00 

0.00 

090 

21 ISO          1 

:     RECONSTRUCT  MIDFACE,  LEF0RT2 

0.00 

0.00 

0.00 

0.00 

090 

211S1          ( 

:     RECONSTRUCT  MIDFACE,  LEF0RT2 

0.00 

0.00 

0.00 

0.00 

090 

211S4          ( 

:     RECONSTRUCT  MIDFACE,  LEF0RT3 

0.00 

0.00 

0.00 

0.00 

090 

211S5          ( 

:     RECONSTRUCT  MIDFACE,  LEF0RT3 

0.00 

0.00 

0.00 

0.00 

090 

21159          ( 

:     RECONSTRUCT  MIDFACE,  LEF0RT3 

0.00 

0.00 

0.00 

0.00 

090 

21160          1 

:     RECONSTRUCT  MIDFACE,  LEF0RT3 

0.00 

0.00 

0.00 

0.00 

090 

21172          ( 

:     RECONSTRUCT  ORBIT/FOREHEAD 

0.00 

0.00 

0.00 

0.00 

090 

21175          < 

:     RECONSTRUCT  ORBIT/FOREHEAD 

0.00 

0.00 

0.00 

0.00 

090 

21179          < 

:     RECONSTRUCT  ENTIRE  FOREHEAD 

0.00 

0.00 

0.00 

0.00 

090 

21180          1 

:     RECONSTRUCT  ENTIRE  FOREHEAD 

0.00 

0.00 

0.00 

0.00 

090 

21181          ( 

:     CONTOUR  CRANIAL  BONE  LESION 

0.00 

0.00 

0.00 

0.00 

090 

21182          ( 

:     RECONSTRUCT  CRANIAL  BONE 

0.00 

0.00 

0.00 

0.00 

090 

2118S          ( 

:     RECONSTRUCT  CRANIAL  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21184          ( 

:     RECONSTRUCT  CRANIAL  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21188          ( 

:     RECONSTRUCTION  OF  MIDFACE 

0.00 

0.00 

0.00 

0.00 

090 

21193          ( 

;     RECONSTRUCT  LOUER  JAU  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21194          ( 

:     RECONSTRUCT  LOUER  JAU  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21195          ( 

:     RECONSTRUCT  LOUER  JAU  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21196          ( 

:     RECONSTRUCT  LOUER  JAU  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21196          ( 

:     RECONSTRUCT  LOUER  JAU  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21206          ( 

:     RECONSTRUCT  UPPER  JAU  BONE 

0.00 

0.00 

0.00 

0.00 

090 

21208          J 

\            AUGMENTATION  OF  FACIAL  BONES 

10.08 

11.87 

1.12 

23.07 

090 

21209          t 

t     REDUCTION  OF  FACIAL  BONES 

6.61 

4.83 

0.80 

12.24 

090 

21210          f 

k     FACE  BONE  GRAFT 

10.08 

13.21 

1.36 

24.65 

090 

21215          t 

t     LOUER  JAU  BONE  GRAFT 

10.61 

16.22 

1.50 

28.33 

090 

21230          t 

k     RIB  CARTILAGE  GRAFT 

10.61 

8.82 

1.28 

20.71 

090 

21235          f 

k     EAR  CARTILAGE  GRAFT 

6.61 

8.85 

1.14 

16.60 

090 

21240          t 

\           RECONSTRUCTION  OF  JAW  JOINT 

13.80 

24.85 

2.20 

40.85 

090 

21242          t 

\            RECONSTRUCTION  OF  JAW  JOINT 

12.74 

16.35 

1.35 

30.U 

090 

21243          « 

k     RECONSTRUCTION  OF  JAW  JOINT 

13.80 

16.27 

1.46 

31.53 

090 

212U          4 

I     RECONSTRUCTION  OF  LOWER  JAU 

11.68 

20.14 

2.04 

33.86 

090 

21245          I 

k     RECONSTRUCTION  OF  JAW 

11.68 

12.09 

1.38 

25.15 

090 

21246          t 

k     RECONSTRUCTION  OF  JAW 

18.37 

23.97 

1.96 

44.30 

090 

21247          t 

k     RECONSTRUCT  LOWER  JAW  BONE 

22.29 

29.86 

2.40 

54.55 

090 

21248          t 

k     RECONSTRUCTION  OF  JAW 

11.68 

22.67 

1.84 

36.19 

090 

21249          4 

k     RECONSTRUCTION  OF  JAW 

18.04 

43.23 

3.47 

64.74 

090 

21255          J 

k     RECONSTRUCT  LOUER  JAW  BONE 

16.47 

22.07 

1.77 

40.31 

090 

21256          i 

k     RECONSTRUCTION  OF  ORBIT 

15.94 

21.36 

1.72 

39.02 

090 

21260          t 

k     REVISE  EYE  SOCKETS 

16.27 

21.80 

1.75 

39.82 

090 

21261          1 

k     REVISE  EYE  SOCKETS 

17.04 

18.74 

1.74 

37.52 

090 

21263          t 

k     REVISE  EYE  SOCKETS 

27.99 

37.50 

3.01 

68.50 

090 

21267          I 

k     REVISE  EYE  SOCKETS 

18.62 

15.39 

2.24 

36.25 

090 

21268          / 

k     REVISE  EYE  SOCKETS 

24.10 

16.17 

3.29 

43.56 

090 

21270          / 

k     AUGMENTATION  CHEEK  BONES 

12.74 

10.12 

1.49 

24.35 

090 

21275          I 

k     REVISION  ORBITOFACIAL  BONES 

11.07 

9.43 

1.33 

21.83 

090 

21280          A 

k     REVISION  OF  EYELID 

5.95 

7.58 

0.65 

14.18 

UVO 

21282          I 

k     REVISION  OF  EYELID 

3.U 

8.79 

0.83 

13.06 

090 

21295          1 

k     REVISION  OF  JAW  MUSCLE/BONE 

1.51 

1.01 

0.13 

2.65 

090 

21296          t 

k     REVISION  OF  JAW  MUSCLE/BONE 

4.  IS 

3.82 

0.23 

8.23 

090 

21299          ( 

CRANIO/MAXILLOFACIAL  SURGERY 

0.00 

0.00 

0.00 

0.00 

YYY 

21300          t 

k     TREATMENT  OF  SKULL  FRACTURE 

0.76 

1.44 

0.11 

2.31 

1 

000 

•All 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SajRCE 

GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    NW   STATUS           DESCRIPTION 

RWs 

RVUs 

RVUs 

RVUs 
1.72 

RVUs 

PERIOD 

21310           i 

\           TREATMENT  OF  NOSE  FRACTURE 

0.62 

1.01 

0.09 

000 

21315          i 

I     TREATMENT  OF  NOSE  FRACTURE 

,4^.40 

1.90 

0.22 

S.61 

010 

21320          t 

k     TREATMENT  OF  NOSE  FRACTURE 

1.91 

2.89 

0.35 

5.15 

010 

21325          1 

k     REPAIR  OF  NOSE  FRACTURE 

3.71 

4.31 

0.56 

8.58 

090 

21330          4 

k     REPAIR  OF  NOSE  FRACTURE 

5.31 

7.27 

0.91 

13.49 

090 

21335          t 

k     REPAIR  OF  NOSE  FRACTURE 

8.49 

13.65 

1.65 

23.79 

090 

21337          / 

I     REPAIR  NASAL  SEPTAL  FRACTURE 

2.65 

2.97 

0.39 

6.01 

090 

21338          / 

I     REPAIR  NASOETHMOIO  FRACTURE 

6.37 

5.29 

0.70 

12.36 

090 

21339          / 

k     REPAIR  NASOETHMOID  FRACTURE 

7.96 

7.47 

0.74 

16.17 

090 

21340          i 

k    REPAIR  OF  NOSE  FRACTURE 

10.61 

9.39 

1.09 

21.09 

090 

21343          i 

k    REPAIR  OF  SINUS  FRACTURE 

12.74 

9.66 

1.13 

23.53 

090 

21345          / 

k     REPAIR  OF  NOSE/JAW  FRACTURE 

8.03 

8.33 

0.85 

17.21 

090 

21346          / 

k     REPAIR  OF  NOSE/JAW  FRACTURE 

10.45 

9.91 

1.09 

21.45 

090 

21347          / 

k     REPAIR  OF  NOSE/JAW  FRACTURE 

12.50 

10.92 

1.U 

24.86 

OVU 

21355          / 

(     REPAIR  CHEEK  BONE  FRACTURE 

3.71 

1.65 

0.18 

5.54 

010 

21360          t 

^     REPAIR  CHEEK  BONE  FRACTURE 

6.37 

7.67 

0.94 

14.96 

090 

21365          / 

^     REPAIR  CHEEK  BONE  FRACTURE 

14.73 

13.01 

1.72 

29.46 

090 

21385          J 

(     REPAIR  EYE  SOCKET  FRACTURE 

9.02 

10.11 

1.19 

20.32 

090 

21386          i 

k     REPAIR  EYE  SOCKET  FRACTURE 

9.02 

9.56 

1.32 

19.90 

090 

21387          / 

t    REPAIR  EYE  SOCKET  FRACTURE 

9.56 

7.85 

1.01 

18.42 

090 

21390          / 

(     REPAIR  EYE  SOCKET  FRACTURE 

9.99 

12.53 

1.45 

23.97 

090 

21395          / 

»     REPAIR  EYE  SOCKET  FRACTURE 

12.49 

10.15 

1.45 

24.09 

090 

21400          i 

>     TREAT  EYE  SOCKET  FRACTURE 

1.38 

1.35 

0.14 

2.87 

090 

21401          i 

\           REPAIR  EYE  SOCKET  FRACTURE 

3.21 

2.72 

0.33 

6.26 

090 

21406          / 

(     REPAIR  EYE  SOCKET  FRACTURE 

6.90 

5.49 

0.78 

13.17 

090 

21407          i 

(    REPAIR  EYE  SOCKET  FRACTURE 

8.49 

7.47 

0.82 

16.78 

090 

21421          i 

(     TREAT  MOUTH  ROOF  FRACTURE 

5.05 

6.88 

0.66 

12.59 

090 

21422          1 

\           REPAIR  MOUTH  ROOF  FRACTURE 

8.20 

10.33 

1.26 

19.79 

090 

21431          / 

H     TREAT  CRANIOFACIAL  FRACTURE 

6.94 

6.35 

0.75 

14.04 

090 

21432          / 

\           REPAIR  CRANIOFACIAL  FRACTURE 

8.49 

7.13 

0.88 

16.50 

090 

21433          / 

K           REPAIR  CRANIOFACIAL  FRACTURE 

11.68 

10.39 

1.26 

23.33 

090 

21435          / 

(     REPAIR  CRANIOFACIAL  FRACTURE 

16.96 

13.97 

1.97 

32.92 

090 

21440          i 

\           REPAIR  DENTAL  RIDGE  FRACTURE 

2.65 

3.22 

0.28 

6.15 

090 

21445          i 

K           REPAIR  DENTAL  RIDGE  FRACTURE 

5.31 

6.44 

0.60 

12.35 

U90 

21450          / 

I     TREAT  LOUER  JAW  FRACTURE 

2.93 

2.99 

0.27 

6.19 

090 

21451          i 

t     TREAT  LOWER  JAW  FRACTURE 

4.79 

7.96 

0.78 

13.55 

090 

21452          / 

K           TREAT  LOUER  JAW  FRACTURE 

1.59 

1.55 

0.16 

3.30 

090 

21453          i 

k     TREAT  LOWER  JAW  FRACTURE 

3.18 

3.80 

0.32 

7.30 

090 

21454          i 

\           TREAT  LOUER  JAU  FRACTURE 

6.37 

15.45 

1.50 

23.32 

090 

21455          i 

(     REPAIR  LOWER  JAW  FRACTURE 

6.37 

9.08 

0.85 

16.30 

090 

21461          / 

k    REPAIR  LOWER  JAW  FRACTURE 

7.96 

13.37 

1.37 

22.70 

090 

21462          / 

k    REPAIR  LOWER  JAW  FRACTURE 

9.64 

14.15 

1.41 

25.20 

090 

21465          / 

(     REPAIR  LOWER  JAW  FRACTURE 

6.61 

8.06 

0.76 

15.43 

090 

21470          / 

k    REPAIR  LOUER  JAW  FRACTURE 

14.96 

18.05 

1.83 

34.84 

090 

21480          t 

\           RESET  DISLOCATED  JAW 

0.65 

1.10 

0.09 

1.84 

000 

21485          t 

k    RESET  DISLOCATED  JAW 

2.02 

2.30 

0.21 

4.53 

090 

21490          / 

k    REPAIR  DISLOCATED  JAW 

5.33 

6.64 

0.56 

12.53 

090 

21493          i 

I     TREAT  HYOID  BONE  FRACTURE 

1.25 

1.68 

0.13 

3.06 

090 

21494          i 

\           REPAIR  HYOID  BONE  FRACTURE 

6.19 

8.29 

0.67 

15.15 

090 

21495          i 

^     REPAIR  HYOID  BONE  FRACTURE 

5.61 

5.07 

0.55 

11.23 

090 

21497          t 

I     INTERDENTAL  WIRING 

3.81 

4.18 

0.40 

8.39 

090 

21499          < 

:     HEAD  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

21501          i 

I     DRAIN  NECK/CHEST  LESION 

3,71 

1.91 

0.27 

5.89 

090 

21502          / 

I     DRAIN  CHEST  LESION 

6.79 

4.45 

0.79 

12.03 

090 

21510          t 

I    DRAINAGE  OF  BONE  LESION 

5.31 

4.02 

0.54 

9.87 

090 

21550          / 

I     BIOPSY  OF  NECK/CHEST 

2.12 

0.89 

0.12 

3.13 

010 

21555          t 

\          REMOVE  LESION  NECK/CHEST 

4.31 

1.69 

0.26 

6.26 

090 

21556          J 

k    REMOVE  LESION  NECK/CHEST 

5.56 

4.00 

0.68 

10.24 

090 

21557          i 

I     REMOVE  TUMOR,  NECK  OR  CHEST 

9.02 

8.95 

1.49 

19.46 

090 

21600          i 

k     PARTIAL  REMOVAL  OF  RIB 

6.60 

4.74 

0.93 

12.27 

090 

21610          t 

I    PARTIAL  REMOVAL  OF  RIB 

6.30 

5.45 

0.80 

12.55 

090 

21615          i 

k     REMOVAL  OF  RIB 

9.51 

10.67 

2.07 

22.25 

090 

21616          4 

I     REMOVAL  OF  RIB  AND  NERVES 

11.71 

7.65 

1.58 

20.94 

090 

.  21620          / 

I    PARTIAL  REMOVAL  OF  STERNUM 

6.37 

7.22 

1.30 

14.89 

090 

21627          4 

I     STERNAL  DEBRIDEMENT 

4.25 

5.31 

0.95 

10.51 

090 

21630          i 

I    EXTENSIVE  STERNUM  SURGERY 

16.41 

11.81 

2.15 

30.37 

090 

21632          1 

I     EXTENSIVE  STERNUM  SURGERY 

17.51 

12.16 

2.34 

32.01 

090 

21633          1 

I     EXTENSIVE  STERNUM  SURGERY 

10.61 

13.79 

2.58 

26.96 

090 
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WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  kXWK 

FEE 

HCPCS*    NOO   STATUS           DESCRIPTION 

RVU« 

RVU« 

RWJs 

RVUs 

e 

RVUs 

PERIOD 

21700           / 

»     REVISION  OF  MECK  MUSCLE 

6.16 

4.39 

0.53 

11.0 

1 

090 

21705           1 

k     REVISION  OF  NECK  P4USCLE/RIB 

9.S1 

5.10 

1.01 

15.62 

2 

090 

21720           / 

»     REVISION  OF  NECK  MUSCLE 

5.73 

4.04 

0.56 

10.33 

1 

090 

21725           t 

(     REVISION  OF  NECK  MUSCLE 

6.90 

5.09 

0.78 

12.77 

2 

090 

21740          1 

k     RECONSTRUCTION  OF  STERNUM 

12.74 

9.47 

1.73 

23.94 

2 

090 

21750           / 

«     REPAIR  OF  STERNUM  SEPARATION 

10.61 

7.72 

1.51 

19.84 

2 

090 

21800           i 

t     TREATMENT  OF  RIB  FRACTURE 

0.96 

0.81 

0.07 

1.84 

2 

090 

21805           / 

k     TREATMENT  OF  RIB  FRACTURE 

2.7» 

1.42 

0.17 

4.35 

2 

090 

21810          i 

k     TREATMENT  OF  RIB  FRACTU«E(S) 

7.04 

7.72 

0.65 

15.41 

1 

090 

21820          / 

k     TREAT  STERNUM  FRACTURE 

1.27 

1.44 

0.17 

2.88 

2 

090 

21825          t 

k     REPAIR  STERNUM  FRACTURE 

7.19 

7.27 

1.17 

15.63 

1 

090 

21899           ( 

:     NECK/CHEST  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

21920           / 

k     BIOPSY  SOFT  TISSUE  OF  BACK 

2.12 

0.83 

0.11 

3.06 

1 

010 

21925           ( 

k     BIOPSY  SOFT  TISSUE  OF  BACK 

4.46 

2.06 

0.33 

6.85 

2 

090 

21930           / 

k     REMOVE  LESION,  BACK  OR  FLANK 

6.90 

2.87 

0.52 

10.29 

2 

090 

21935           / 

k     REMOVE  TUMOR  OF  BACK 

18.04 

6.94 

1.37 

26.35 

2 

090 

22100           1 

k     REMOVE  PART  OF  NECK  VERTEBRA 

8.69 

6.71 

0.87 

16.21 

1 

090 

22101           / 

k     REMOVE  PART,  THORAX  VERTEBRA 

8.63. 

6.92 

1.26 

16.81 

1 

090 

22102          / 

k     REMOVE  PART,  LUMBAR  VERTEBRA 

9.26 

4.62 

0.66 

14.54 

1 

090 

22105          / 

k     REMOVE  PART  OF  NECK  VERTEBRA 

13.71 

11.35 

1.81 

26.87 

1 

090 

22106          / 

k     REMOVE  PART,  THORAX  VERTEBRA 

12.21 

9.73 

1.61 

23.55 

2 

090 

22107          i 

k     REMOVE  PART,  LUM8AR  VERTEBRA 

12.21 

5.16 

0.88 

18.25 

2 

090 

22110          / 

k     REMOVE  PART  OF  NECK  VERTEBRA 

12.21 

10.24 

1.73 

24.18 

2 

090 

22112          / 

k     REMOVE  PART,  THORAX  VERTEBRA 

12.21 

10.43 

1.72 

24.36 

2 

090 

221 U          / 

k     REMOVE  PART,  LUMBAR  VERTEBRA 

12.21 

7.64 

1.23 

21.08 

2 

090 

22140          i 

k     RECONSTRUCT  NECK  SPINE 

23.39 

17.84 

2.88 

U.11 

1 

090 

22141          / 

k     RECONSTRUCT  THORAX  SPINE 

26.81 

18.15 

2.93 

47.89 

1 

090 

22142          1 

k     RECONSTRUCT  LUMBAR  SPINE 

26.81 

22.73 

3.37 

52.91 

2 

090 

22145          t 

k     RECONSTRUCT  VERTFBRA(E) 

7.07 

7.22 

1.14 

15.43 

1 

ZZZ 

22148           I 

k     HARVESTING  BONE  GRAFT 

3.18 

5.02 

0.86 

9.06 

2 

ZZZ 

22150           1 

k     RECONSTRUCT  NECK  SPINE 

23.35 

18.49 

2.91 

44.75 

2 

090 

22151          / 

k     RECONSTRUCT  THORAX  SPINE 

23.35 

18.60 

3.42 

45.37 

2 

090 

22152          i 

k     RECONSTRUCT  LUMBAR  SPINE 

23.35 

19.32 

3.43 

46.10 

2 

090 

22210          / 

k     REVISION  OF  NECK  SPINE 

19.11 

14.57 

2.56 

36.24 

2 

090 

22212          / 

k     REVISION  OF  THORAX  SPINE 

19.11 

18.22 

2.98 

40.31 

2 

090 

22214          i 

k    Revision  of  lumbar  spine 

19.11 

15.92 

2.83 

37.86 

2 

•  090 

22220          t 

k     REVISION  OF  NECK  SPINE 

21.23 

17.54 

2.78 

41.55 

2 

090 

22222          i 

k     REVISION  OF  THORAX  SPINE 

21.23 

14.34 

1.67 

37.24 

2 

090 

22224          / 

k     REVISION  OF  LUMBAR  SPINE 

21.23 

15.47 

2.81 

39.51 

2 

090 

22230          / 

k     ADDITIONAL  REVISION  OF  SPINE 

6.37 

5.35 

0.94 

12.66 

2 

ZZZ 

22305          / 

k     TREAT  SPINE  PROCESS  FRACTURE 

1.95 

2.75 

0.38 

5.08 

2 

090 

22310          i 

k     TREAT  SPINE  FRACTURE 

1.95 

4.78 

0.73 

7.46 

2 

090 

22315          / 

k     TREAT  SPINE  FRACTURE 

8.81 

5.80 

0.91 

15.52 

1 

090 

22325          i 

k     REPAIR  OF  SPINE  FRACTURE 

18.11 

8.76 

1.41 

28.28 

1 

090 

22326          i 

k     REPAIR  NECK  SPINE  FRACTURE 

19.42 

16.79 

2.89 

39.10 

1 

090 

22327          / 

k     REPAIR  THORAX  SPINE  FRACTURE 

18.50 

16.81 

2.48 

37.79 

1 

090 

22505          / 

k     MANIPULATION  OF  SPINE 

1.86 

1.38 

0.18 

3.4 

2 

2 

010 

22548          1 

k     NECK  SPINE  FUSION 

25.38 

23.96 

4.02 

53.3 

6 

1 

090 

22554          / 

k     NECK  SPINE  FUSION 

19.11 

20.87 

3.71 

43.6 

9 

2 

090 

22556          i 

k     THORAX  SPINE  FUSION 

24.42 

22.85 

3.78 

51.0 

5 

1 

090 

22558          / 

k     LUMBAR  SPINE  FUSION 

23.31 

21.25 

3.56 

48.1 

2 

1 

090 

22585          J 

\            ADDITIONAL  SPINAL  FUSION 

5.82 

5.69 

0.96 

12.4 

9 

1 

ZZZ 

22590          I 

\            SPINE  I   SKULL  SPINAL  FUSION 

19.98 

22.73 

3.63 

46.3 

A 

1 

090 

22595          t 

k     NECK  SPINAL  FUSION 

20.27 

23.67 

4.07 

48.0 

1 

1 

090 

22600           / 

k     NECK  SPINE  FUSION 

19.02 

20.41 

3.50 

42.9 

3 

1 

090 

22610           / 

k     THORAX  SPINE  FUSION 

15.92 

18.83 

2.90 

37.6 

5 

2 

090 

22612          / 

k     LUMBAR  SPINE  FUSION 

16.98 

20.25 

3.25 

40.4 

8 

2 

090 

2262S          / 

k     LUMBAR  SPINE  FUSION 

20.98 

23.10 

3.75 

47.8 

3 

1 

090 

22630          1 

k     LUMBAR  SPINE  FUSION 

22.05 

19.44 

3.31 

u.a 

10 

1 

UVO 

22650          / 

k     ADDITIONAL  SPINAL  FUSION 

6.79 

5.96 

0.97 

13.7 

2 

1 

ZZZ 

22800          / 

k     FUSION  OF  SPINE 

17.84 

23.62 

3.77 

45.2 

1 

090 

22802          I 

k     FUSION  OF  SPINE 

22.58 

29.85 

4.85 

57.2 

1 

090 

22810          / 

k     FUSION  OF  SPINE 

23.35 

19.40 

3.32 

46.0 

2 

090 

22812          / 

k     FUSION  OF  SPINE 

28.66 

27.33 

4.47 

60.4 

2 

090 

22820          / 

k     HARVESTING  OF  BONE 

2.94 

4.75 

0.78 

8.4 

2 

ZZZ 

22830          / 

k     EXPLORATION  OF  SPINAL  FUSION 

10.77 

13.95 

2.29 

27.0 

1 

090 

22840          / 

k     INSERT  SPINE  FIXATION  DEVICE 

13.22 

23.92 

3.83 

40.9 

2 

ZZZ 

22842          / 

k     INSERT  SPINE  FIXATION  DEVICE 

15.19 

26.18 

4.23 

45.6 

0 

2 

ZZZ 

•All 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  ANO  REUTEO  INFORMATION 


• 

, 

PRACTICE 

MAL- 

SOURCE  GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

klORK   FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RMJs 

RVUs      RVUs    PERIOD 

22845 

A     INSERT  SPINE  FIXATION  DEVICE 

13.16 

20.10 

3.45 

36.71 

2      ZZZ 

22849 

A     REINSERT  SPINAL  FIXATION 

13.55 

12.40 

2.08 

28.03 

1      090 

22850 

A     REMOVE  SPINE  FIXATION  DEVICE 

9.46 

9.66 

1.58 

20.70 

1      090 

22852 

Ik     REMOVE  SPINE  FIXATION  DEVICE 

8.85 

10.33 

1.66 

20.84 

1      090 

22855 

A     REMOVE  SPINE  FIXATION  DEVICE 

9.59 

7.86 

1.32 

18.77 

1      090 

22899 

C     SPINE  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

22900 

A     REMOVE  ABDOMINAL  WALL  LESION 

6.91 

3.19 

0.64 

10.74 

1      090 

22999 

C     ABDOMEN  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYT 

23000 

A     REMOVAL  OF  CALCIUM  DEPOSITS 

4.34 

3.42 

0.50 

8.26 

1      090 

23020 

A     RELEASE  SHOULDER  JOINT 

8.69 

7.66 

1.14 

17.49 

1      090 

23030 

A     DRAIN  SHOULDER  LESION 

3.33 

2.27 

0.36 

5.96 

2      010 

23031 

A     DRAIN  SHOULDER  BURSA 

2.84 

0.53 

0.05 

3.42 

2      010 

23035 

A     DRAIN  SHOULDER  BONE  LESION 

8.22 

6.55 

1.09 

15.86 

1      090 

23040 

A     EXPLORATORY  SHOULDER  SURGERY 

8.84 

9.76 

1.55 

20.15 

1      090 

23044 

A   ^  EXPLORATORY  SHOULDER  SURGERY 

6.75 

7.28 

1.24 

15.27 

1      090 

23065 

A     BIOPSY  SHOULDER  TISSUES 

2.36 

0.70 

0.09 

3.15 

1      010 

23066 

1     BIOPSY  SHOULDER  TISSUES 

4.22 

1.24 

0.10 

5.56 

1      090 

23075 

A     REMOVAL  OF  SHOULDER  LESION 

2.47 

1.77 

0.30 

4.54 

1      010 

23076 

1     REMOVAL  OF  SHOULDER  LESION 

7.50 

3.73 

0.69 

11.92 

1      090 

23077 

K     REMOVE  TUMOR  OF  SHOULDER 

15.43 

7.78 

1.46 

24.67 

1      090 

23100 

Ik     BIOPSY  OF  SHOULDER  JOINT 

5.94 

8.18 

1.31 

15.43 

1      090 

23101 

Ik     SHOULDER  JOINT  SURGERY 

5.49 

7.74 

1.28 

14.51 

1      090 

23105 

Ik     REMOVE  SHOULDER  JOINT  LINING 

8.16 

11.02 

1.82 

21.00 

1      090 

23106          J 

Ik     INCISION  OF  COLLARBONE  JOINT 

5.85 

5.00 

0.84 

11.69 

1      090 

23107          / 

Ik     EXPLORE, TREAT  SHOULDER  JOINT 

8.57 

10.11 

1.69 

20.37 

1      090 

23120          i 

\           PARTIAL  REMOVAL,  COLLARBONE 

7.01 

4.86 

0.78 

12.65 

1      090 

23125          i 

\           REMOVAL  OF  COLLARBONE 

9.38 

8.94 

1.34 

19.66 

1      090 

23130          i 

»     PARTIAL  REMOVAL, SHOULDERBONE 

7.48 

7.43 

1.20 

16.11 

t      090 

23140          i 

\           REMOVAL  OF  BONE  LESION 

6.78 

4.39 

0.77 

11.94 

1      090 

23145          / 

\           REMOVAL  OF  BONE  LESION 

8.99 

8.57 

1.40 

18.96 

1      090 

23146          / 

(     REMOVAL  OF  BONE  LESION 

7.74 

5.51 

1.06 

14.31 

1      090 

23150          / 

\           REMOVAL  OF  HUMERUS  LESION 

8.22 

6.99 

1.06 

16.27 

1      090 

23155          / 

k     REMOVAL  OF  HUMERUS  LESION 

10.10 

9.28 

1.45 

20.83 

1      090 

23156          1 

k     REMOVAL  OF  HUMERUS  LESION 

8.43 

8.04 

1.32 

17.79 

1      090 

23170          1 

k     REMOVE  COLLARBONE  LESION 

6.60 

5.06 

0.82 

12.48 

1      090 

23172          1 

k     REMOVE  SHOULDER  BLADE  LESION 

6.57 

5.U 

0.77 

12.78 

1      090 

23174          / 

k     REMOVE  HUMERUS  LESION 

9.19 

9.01 

1.28 

19.48 

1      090 

23180          / 

k     REMOVE  COLLARBONE  LESION 

8.24 

4.54 

0.71 

13.49 

1      090 

23182          t 

k     REMOVE  SHOULDERBLADE  LESION 

7.84 

6.92 

1.18 

15.94 

1      090 

23184          / 

k     REMOVE  HUMERUS  LESION 

9.07 

9.31 

1.56 

19.94 

1      090 

23190          / 

k     PARTIAL  REMOVAL  OF  SCAPULA 

7.15 

6.40 

1.03 

14.58 

1      090 

23195          / 

k     REMOVAL  OF  HEAD  OF  HUMERUS 

9.48 

9.39 

1.53 

20.40 

1      090 

23200          / 

k     REMOVAL  OF  COLLARBONE 

11.64 

9.66 

1.33 

22.63 

090 

23210          t 

k    REMOVAL  OF  SHOULDERBLADE 

12.00 

9.49 

1.49 

22.98 

090 

23220          < 

k     PARTIAL  REMOVAL  OF  HUMERUS 

14.03 

12.69 

2.14 

28.86 

090 

23221          t 

k    PARTIAL  REMOVAL  OF  HUMERUS 

17.51 

19.10 

1.25 

37.86     1 

090 

23222          / 

k     PARTIAL  REMOVAL  OF  HUMERUS 

17.54 

15.83 

2.43 

35.80     1 

090 

23330          t 

I     REMOVE  SHOULDER  FOREIGN  BODY 

1.89 

0.59 

0.07 

2.55     1 

010 

23331          t 

I     REMOVE  SHOULDER  FOREIGN  BODY 

7.26 

2.39 

0.40 

10.05     1 

090 

23332          t 

\           REMOVE  SHOULDER  FOREIGN  BODY 

11.16 

10.25 

1.66 

23.07     1 

090 

23350          t 

k     INJECTION  FOR  SHOULDER  X-RAY 

1.05 

0.56 

0.05 

1.66     : 

!      ZZZ 

23395          t 

t     MUSCLE  TRANSFER, SHOULDER/ARM 

13.09 

11.73 

1.93 

26.75     1 

090 

23397          / 

i           MUSCLE  TRANSFERS 

16.05 

14.73 

2.47 

33.25     1 

090 

23400          « 

[           FIXATION  OF  SHOULDERBLADE 

13.65 

10.37 

1.77 

25.79     1 

OVO 

23405          » 

INCISION  OF  TENDON  &  MUSCLE 

8.40 

7.89 

1.04 

17.33     1 

090 

23406          1 

INCISE  TENDONCS)  &  MUSCLE(S) 

10.88 

9.92 

1.67 

22.47     1 

090 

23410          * 

REPAIR  OF  TENDON(S) 

12.54 

11.53 

1.84 

25.91     1 

090 

23412          « 

REPAIR  OF  TENDON(S) 

13.37 

14.09 

2.27 

29.73     1 

090 

23415          « 

RELEASE  OF  SHOULDER  LIGAMENT 

10.03 

5.46 

0.87 

16.36     1 

090 

23420          < 

REPAIR  OF  SHOULDER 

13.28 

15.47 

2.47 

31.22     1 

090 

23430          A 

REPAIR  BICEPS  TENDON  RUPTURE 

10.08 

7.74 

1.25 

19.07     1 

090 

23440          A 

REMOVAL/TRANSPLANT  TENDON 

10.62 

7.56 

1.23 

19.41     1 

090 

23450          A 

REPAIR  SHOULDER  CAPSULE 

13.54 

13.43 

2.15 

29.12     1 

090 

2345S          A 

REPAIR  SHOULDER  CAPSULE 

14.56 

16.40 

2.63 

33.59     1 

090 

23460          A 

REPAIR  SHOULDER  CAPSULE 

15.4S 

14.83 

2.36 

32.64     1 

090 

23462          A 

REPAIR  SHOULDER  CAPSULE 

15.40 

15.94 

2.61 

33.95     1 

090 

23465          A 

REPAIR  SHOULDER  CAPSULE 

15.95 

14.92 

2.40 

33.27     1 

090 

23466          A 

REPAIR  SHOULDER  CAPSULE 

14.38 

13.77 

2.05 

30.20     1 

090 

•All 
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AOOENOUM  B  I 

REUTIVE  VALUE  UNITS  (RVUa)  AND  REUTEO  INFORNATION 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

WORK   FEE 

HCPCS*    NOO   STATUS           DESCRIPTION 

RVU« 

RVUs 

RMM 

RMta     RVUs    PERIOD 

7V>70 

k           RECONSTRUCT  SHOULDER  JOINT 

16.98 

17.66 

2.80 

37.44 

1      090 

23472 

ft     RECONSTRUCT  SHOULDER  JOINT 

16.95 

32.24 

5.15 

54.34 

1      090 

23480 

ft     REVISION  OF  COLLARBONE 

11.13 

6.94 

1.07 

19.14 

1      090 

23435 

ft     REVISION  OF  COLLARBONE 

13.36 

12.74 

2.09 

28.19 

1      090 

23490 

ft     REINFORCE  CLAVICLE 

11.92 

10.51 

0.84 

23.27 

1      090 

23491          i 

ft     REINFORCE  SHOULDER  BONES 

14.36 

13.38 

2.22 

29.96 

1      090 

23S00          i 

ft     TREAf  CUVICLE  FRACTURE 

2.06 

1.74 

0.22 

4.02 

2      090 

23505          I 

ft     TREAT  CLAVICLE  FRACTURE 

3.73 

2.71 

0.40 

6.84 

1      090 

23510          1 

ft     REPAIR  CLAVICLE  FRACTURE 

5.47 

5.51 

0.67 

11.65 

1      UVU 

23515          t 

ft    REPAIR  CUVICLE  FRACTURE 

7.39 

7.30 

1.17 

15.86 

1      090 

23520          / 

ft     TREAT  CLAVICLE  DISLOCATION 

2.14 

1.46 

0.20 

3.80 

2      090 

23525          / 

ft     TREAT  CLAVICLE  DISLOCATION 

3.59 

2.09 

0.28 

5.96 

1      090 

23530          1 

1     REPAIR  CLAVICLE  DISLOCATION 

7.40 

6.93 

0.96 

15.29 

1      090 

23532          / 

I     REPAIR  CLAVICLE  DISLOCATION 

7.99 

7.62 

1.25 

16.86 

1      090 

23540          t 

ft     TREAT  CLAVICLE  DISLOCATION 

2.21 

1.64 

0.20 

4.05 

I              090 

23545          t 

ft    TREAT  CLAVICLE  DISLOCATION 

3.23 

2.09 

0.30 

5.62 

1      090 

23550          / 

t     REPAIR  CUVICLE  DISLOCATION 

7.01 

9.31 

1.54 

17.86 

1      090 

23552          / 

k     REPAIR  CLAVICLE  DISLOCATION 

8.25 

7.68 

1.23 

17.16 

1      090 

23570          i 

k     TREAT  SHOULDERBLAOE  FRACTURE 

2.21 

1.79 

0.26 

4.26     . 

I              090 

23575          1 

1     TREAT  SHOULDERBLAOE  FRACTURE 

4.08 

2.90 

0.45 

7.43 

1      090 

23580          t 

k     REPAIR  SCAPULA  FRACTURE 

5.18 

5.31 

0.66 

11.15 

1      090 

23585          t 

\            REPAIR  SCAPULA  FRACTURE 

8.86 

8.12 

1.36 

18.34 

1      090 

23600          / 

k     TREAT  HUMERUS  FRACTURE 

2.90 

3.06 

0.45 

6.41     ; 

I              090 

23605          i 

k     TREAT  HUMERUS  FRACTURE 

4.80 

5.01 

0.80 

10.61 

1      090 

23610          / 

k     REPAIR  HUMERUS  FRACTURE 

6.02 

5.48 

0.89 

12.39 

1      090 

23615          / 

k     REPAIR  HUMERUS  FRACTURE  . 

8.83 

11.63 

1.87 

22.33 

1      090 

23620          I 

k     TREAT  HUMERUS  FRACTURE 

2.37 

3.29 

0.49 

6.15    : 

i               090 

23625          I 

I     TREAT  HUMERUS  FRACTURE 

3.84 

4.02 

0.64 

8.50 

090 

23610          / 

t     REPAIR  HUMERUS  FRACTURE 

7.26 

9.30 

1.48 

18.04 

090 

?%S0          I 

\           TREAT  SHOULDER  DISLOCATION 

3.42 

2.21 

0.25 

5.88 

1      090 

23655          f 

I     TREAT  SHOULDER  DISLOCATION 

4.50 

3.09 

0.46 

8.05 

uvo 

23658          « 

I     REPAIR  SHOULDER  DISLOCATION 

6.36 

6.28 

0.90 

13.54 

090 

23660          / 

\            REPAIR  SHOULDER  DISLOCATION 

7.47 

9.56 

1.48 

18.51 

090 

23665           1 

I     TREAT  DISLOCATION/FRACTURE 

4.39 

3.53 

0.55 

8.47 

090 

23670           < 

\            REPAIR  DISLOCATION/ FRACTURE 

7.84 

11.92 

1.94 

21.70     1 

090 

23675           t 

\            TREAT  DISLOCATION/FRACTURE 

5.89 

4.14 

0.65 

10.68     1 

090 

23680           I 

k     REPAIR  DISLOCATION/FRACTURE 

9.96 

13.89 

2.24 

26.09     1 

090 

23700           t 

\            FIXATION  OF  SHOULDER 

2.60 

2.20 

0.35 

5.15     : 

!      010 

23800          < 

i           FUSION  OF  SHOULDER  JOINT 

14.04 

17.23 

2.78 

34.05     1 

090 

2380?         t 

\            FUSION  OF  SHOULDER  JOINT 

15.46 

14.83 

i.Z6 

32.65     1 

090 

23900          4 

i            AMPUTATION  OF  ARM  (  GIRDLE 

19.39 

13.25 

2.53 

35.17     2      090 

23920          « 

i            AMPUTATION  AT  SHOULDER  JOINT 

14.33 

14.59 

2.67 

31.59     2      090 

23921          4 

I     AMPUTATION  FOLLOU-UP  SURGERY 

5.31 

4.51 

0.78 

10.60     2      090 

23929          t 

SHOULDER  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

23930          It 

DRAINAGE  OF  ARM  LESION 

2.93 

1.70 

0.25 

4.88     2      010 

23931           1 

DRAINAGE  OF  ARM  BURSA 

1.72 

0.79 

0.11 

2.62     1 

010 

23935          « 

DRAIN  ARM/ELBOW  BONE  LESION 

5.85 

4.94 

0.82 

11.61     1 

090 

24000          « 

EXPLORATORY  ELBOk^  SURGERY 

5.61 

9.36 

1.52 

16.49     1 

090 

24065           X 

BIOPSY  ARM/ELBOU  SOFT  TISSUE 

2.14 

0.83 

0.10 

3.07     1 

010 

24066           « 

BIOPSY  ARM/ELBOU  SOFT  TISSUE 

5.23 

2.86 

0.43 

8.52     1 

090 

24075           « 

REMOVE  ARM/ELBOkJ  LESION 

3.99 

2.09 

0.36 

6.U     1 

090 

24076           « 

REMOVE  ARM/ELRnu  LESION 

6.34 

3.88 

0.71 

10.93     1 

090 

24077           H 

REMOVE  TUMOR  OF  ARM/ELBOU 

11.78 

10.32 

1.96 

24.06     1 

090 

24100           « 

BIOPSY  ELBOU- JOINT  LINING 

4.92 

4.46 

0.73 

10.11     1 

090 

24101           « 

EXPLORE/TREAT  ELBOU  JOINT 

6.15 

9.02 

1.49 

16.66     1 

090 

24102           A 

REMOVE  ELBOU  JOINT  LINING 

7.97 

11.72 

1.90 

21.59     1 

090 

24105           A 

REMOVAL  OF  ELROU  BURSA 

3.62 

3.97 

0.67 

8.26     1 

090 

24110           A 

REMOVE  HUMERUS  LESION 

7.46 

8.11 

1.29 

16.86     1 

090 

24115           A 

REMOVE/GRAFT  BONE  LESION 

9.36 

8.10 

1.40 

18.86     1 

090 

24116           A 

REMOVE/GRAFT  BONE  LESION 

11.73 

10.25 

1.55 

23.53     1 

090 

24120           A 

REMOVE  ELBOU  LESION 

6.70 

6.35 

1.03 

14.08     1 

090 

24125           « 

REMOVE/GRAFT  BONE  LESION 

7.80 

6.10 

0.65 

14.55     1 

090 

24126           « 

REMOVE/GRAFT  BONE  LESION 

8.18 

7.80 

1.28 

17.26     1 

090 

24130           « 

REMOVAL  OF  HEAD  OF  RADIUS 

6.28 

7.08 

1.13 

14.49     1 

090 

24134           » 

REMOVAL  OF  ARM  BONE  LESION 

9.46 

9.17 

1.31 

19.94     1 

090 

24136           « 

REMOVE  RADIUS  BONE  LESION 

7.73 

9.26 

0.97 

17.96     1 

090 

24138           « 

REMOVE  ELBOU  BONE  LESION 

7.76 

6.74 

1.11 

15.61     1 

090 

24140           H 

PARTIAL  REMOVAL  OF  ARM  BONE 

9.02 

9.25 

1.53 

19.80     1 

090 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFORMATION 


WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  UORK   FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs      RVUs    PERIOD 

24145           i 

ft     PARTIAL  REMOVAL  OF  RADIUS 

7.50 

6.72 

1.08 

15.30 

1      090 

24147           i 

ft     PARTIAL  REMOVAL  OF  ELBOU 

7.38 

6.96 

1.13 

15.47 

1      090 

24150           I 

ft     EXTENSIVE  HUMERUS  SURGERY 

13.10 

14.84 

2.36 

30.30 

1      090 

24151           / 

ft  .   EXTENSIVE  HUMERUS  SURGERY 

15.44 

14.57 

2.22 

32.23 

1      090 

24152          / 

ft    EXTENSIVE  RADIUS  SURGERY 

10.03 

7.17 

1.22 

18.42 

1      090 

24153          I 

ft     EXTENSIVE  RADIUS  SURGERY 

11.55 

11.01 

1.80 

24.36 

1      090 

24155          i 

ft     REMOVAL  OF  ELBOU  JOINT 

11.71 

11.33 

1.81 

24.85 

1      090 

24160          / 

ft     REMOVE  ELBOU  JOINT  IMPLANT 

7.8S 

5.09 

0.84 

13.76 

1      090 

24164          I 

ft     REMOVE  RADIUS  HEAD  IMPLANT 

6.10 

5.82 

0.95 

12.87 

1      090 

24200          / 

ft     REMOVAL  OF  ARM  FOREIGN  BODY 

1.80 

0.60 

0.06 

2.46 

1      010 

24201          i 

ft     REMOVAL  OF  ARM  FOREIGN  BODY 

4.54 

3.22 

0.52 

8.28 

1      090 

24220          / 

ft     INJECTION  FOR  ELBOU  X-RAY 

1.38 

0.55 

0.05 

1.98 

2      ZZZ 

24301          J 

ft     MUSCLE/TENDON  TRANSFER 

10.31 

8.33 

1.30 

19.94 

1      090 

24305           i 

ft     ARM  TENDON  LENGTHENING 

7.55 

3.24 

0.30 

11.09 

1      090 

24310         *  t 

ft     REVISION  OF  ARM  TENDON 

6.03 

3.11 

0.51 

9.65 

1      090 

24320          i 

ft    REPAIR  OF  ARM  TENDON 

10.54 

9.69 

1.36 

21.59 

1      090 

24330          i 

ft     REVISION  OF  ARM  MUSCLES 

9.67 

9.22 

1.51 

20.40 

1      090 

24331          i 

ft     REVISION  OF  ARM  MUSCLES 

10.64 

10.14 

1.66 

22.44 

1      090 

24340           I 

ft     REPAIR  OF  RUPTURED  TENDON 

7.98 

7.38 

1.18 

16.54 

1      090 

24342           I 

ft     REPAIR  OF  RUPTURED  TENDON 

10.67 

10.94 

1.85 

23.46 

1      090 

24350           i 

ft     REPAIR  OF  TENNIS  ELBOU 

5.33 

4.46 

0.73 

10.52 

1      090 

24351           i 

ft     REPAIR  OF  TENNIS  ELBOU 

6.04 

5.69 

0.94 

12.67 

1      090 

24352          i 

ft    REPAIR  OF  TENNIS  ELBOU 

6.47 

6.00 

0.98 

13.45 

1      090 

24354          i 

ft     REPAIR  OF  TENNIS  ELROU 

6.52 

5.90 

0.99 

13.41 

1      090 

24356          I 

ft     REVISION  OF  TENNIS  ELROU 

6.74 

7.67 

1.24 

15.65 

1      090 

24360          i 

ft     RECONSTRUCT  ELBOU  JOINT 

12.39 

16.13 

2.60 

31.12 

1      090 

24361          / 

ft     RECONSTRUCT  ELBOU  JOINT 

14.23 

13.84 

2.11 

30.18 

1      090 

24362          I 

ft     RECONSTRUCT  ELROU  JOINT 

15.18 

13.86 

0.84 

29.88 

1      090 

24363          .i 

ft     REPLACE  ELBOU  JOINT 

18.62 

27.17 

4.35 

50.14 

1      090 

24365          i 

ft     RECONSTRUCT  HEAD  OF  RADIUS 

8.36 

7.92 

1.25 

17.53 

1     ovo 

24366           I 

ft     RECONSTRUCT  HEAD  OF  RADIUS 

9.14 

11.64 

1.89 

22.67 

1      090 

24400           i 

ft     REVISION  OF  HUMERUS 

11.12 

8.88 

1.45 

21.45 

1      090 

24410           i 

ft     REVISION  OF  HUMERUS 

15.05 

14.80 

2.17 

32.02 

1      090 

24420           / 

ft     REVISION  OF  HUMERUS 

13.59 

12.96 

2.12 

28.67 

1      090 

2U30           t 

ft     REPAIR  OF  HUMERUS 

12.92 

15.45 

2.47 

30.84 

1      UVO 

24435          i 

ft     REPAIR  HUMERUS  WITH  GRAFT 

12.85 

18.67 

2.99 

34.51 

1      090 

24470          1 

ft     REVISION  OF  ELBOU  JOINT 

8.76 

8.35 

1.37 

18.48 

1      U90 

24495           i 

k     DECOMPRESSION  OF  FOREARM 

7.99 

6.06 

1.15 

15.20 

1      090 

24498           / 

k     REINFORCE  HUMERUS 

11.91 

10.93 

1.71 

24.55 

1      090 

24500           4 

k     TREAT  HUMERUS  FRACTURE 

5.17 

2.67 

0.37 

6.21 

I              090 

24505           i 

k     TREAT  HUMERUS  FRACTURE 

5.08 

4.74 

0.75 

10.57 

1      090 

24506          / 

k     TREAT  HUMERUS  FRACTURE 

7.97 

8.24 

1.33 

17.54 

090 

24510          i 

k     REPAIR  HUMERUS  FRACTURE 

8.32 

5.87 

0.93 

15.12 

090 

24515          / 

k     REPAIR  HUMERUS  FRACTURE 

11.51 

10.17 

1.63 

23.31 

090 

24530          1 

k     TREAT  HUMERUS  FRACTURE 

3.48 

2.88 

0.44 

6.80     : 

I              090 

24531          i 

k     TREAT  HUMERUS  FRACTURE 

6.78 

6.34 

0.88 

14.00 

090 

24535          t 

k     TREAT  HUMERUS  FRACTURE 

6.86 

5.10 

0.82 

12.78 

090 

24536          1 

k     TREAT  HUMERUS  FRACTURE 

8.44 

8.05 

1.32 

17.81 

090 

24538          / 

k     TREAT  HUMERUS  FRACTURE 

9.33 

8.41 

l.» 

19.07 

090 

24540          t 

k     TREAT  HUMERUS  FRACTURE 

7.49 

6.49 

1.12 

15.10 

090 

24542          t 

k     TREAT  HUMERUS  FRACTURE 

9.93 

9.47 

1.55 

20.95 

090 

24545          t 

k     REPAIR  HUMERUS  FRACTURE 

12.81 

10.50 

1.68 

24.99 

090 

24560          < 

k     TREAT  HUMERUS  FRACTURE 

2.76 

2.27 

0.S1 

5.34     : 

I              090 

24565          < 

k     TREAT  HUMERUS  FRACTURE 

5.50 

3.64 

0.58 

9.72 

090 

24570          t 

k    REPAIR  HUMERUS  FRACTURE 

6.35 

6.05 

0.99 

13.39 

090 

24575          t 

k     REPAIR  HUMERUS  FRACTURE 

10.44 

8.21 

1.31 

19.96 

090 

24576          < 

k     TREAT  HUMERUS  FRACTURE 

2.81 

2.27 

0.34 

5.42     ; 

t              090 

24577          t 

k     TREAT  HUMERUS  FRACTURE 

5.74 

4.21 

0.65 

10.60 

090 

24578           4 

k     REPAIR  HUMERUS  FRACTURE 

7.83 

7.47 

1.22 

16.52 

090 

24579           t 

k     REPAIR  HUMERUS  FRACTURE 

11.43 

8.82 

1.42 

21.67 

090 

24580           t 

k     TREAT  ELBOU  FRACTURE 

5.99 

3.92 

0.57 

10.48     1 

090 

24581           t 

k     TREAT  ELBOU  FRACTURE 

8.06 

5.90 

0.93 

14.89 

090 

24583          1 

k     REPAIR  ELBOU  FRACTURE 

9.38 

8.71 

1.41 

19.50 

090 

24585          t 

k     REPAIR  ELBOU  FRACTURE 

13.27 

13.13 

2.09 

28.49 

090 

24586          / 

k     REPAIR  ELBOU  FRACTURE 

15.14 

15.51 

2.49 

33.14     1 

090 

24587          t 

k     REPAIR  ELBOU  FRACTURE 

15.03 

14.45 

2.28 

31.76     1 

090 

24588           1 

k     REPAIR  ELBOU  FRACTURE 

15.83 

15.09 

2.47 

33.39     1 

090 

24600           t 

k    TREAT  ELBOU  DISLOCATION 

4.39 

2.06 

0.27 

6.63     1 

090 

•All 
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PRACTICE 

MAL- 

SOIKCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS*    HOD   STATUS           DESCRIPTION 

.  RVUs 

RVU« 

RVUs 

RVUs      RVUs    PERIOD 

2460S           k 

I     TREAT  ELRflU  DISLOCATION 

S.36 

2.42 

0.38 

8.16     1 

090 

24610           A 

k     REPAIR  ELBOU  DISLOCATION 

7.65 

6.95 

1.13 

15.73     1 

090 

24615           « 

I     REPAIR  ELBOW  DISLOCATION 

9.24 

9.78 

1.56 

20.58     1 

090 

24620           « 

TREAT  ELBOU  FRACTURE 

6.97 

3.98 

0.61 

11.56     1 

090 

2462S           « 

REPAIR  ELBOU  FRACTURE 

9.22 

8.93 

1.36 

19,51     1 

090 

24635           < 

k     REPAIR  ELBOU  FRACTURE 

13.09 

11.65 

1.87 

26.61     1 

090 

24640           < 

\           TREAT  ELBOU  DISLOCATION 

1.21 

1.06 

0.08 

2.35     2 

010 

24650           « 

\           TREAT  RADIUS  FRACTURE 

2.12 

2.38 

0.34 

4.84     I 

090 

24655           t 

k     TREAT  RADIUS  FRACTURE 

4.40 

3.17 

0.48 

8.05     1 

090 

24660           t 

k     REPAIR  RADIUS  FRACTURE 

5.67 

5.43 

0.82 

11.92     1 

090 

24665           A 

I     REPAIR  RADIUS  FRACTURE 

8.11 

7.52 

1.20 

16.83     1 

090 

24666           t 

\            REPAIR  RADIUS  FRACTURE 

9.35 

10.82 

1.69 

21.86     1 

090 

24670           t 

\            TREATMENT  OF  ULNA  FRACTURE 

2.52 

2.06 

0.28 

4.86     I 

'      090 

24675           * 

i           TREATMENT  OF  ULNA  FRACTURE 

4.76 

3.70 

0.58 

9.04     1 

090 

24600           / 

\            REPAIR  ULNA  FRACTURE 

6.88 

5.20 

0.85 

12.93     1 

090 

24685           t 

\            REPAIR  ULNA  FRACTURE 

8.78 

8.85 

1.41 

19.04     \ 

090 

24S00           i 

\            FUSION  OF  ELBOU  JOINT 

11.33 

11.16 

1.64 

24.13     1 

090 

24802           / 

\            FUSION/GRAFT  OF  ELBOU  JOINT 

13.47 

12.84 

2.10 

28.41      1 

090 

24900           / 

\            AMPUTATION  OF  UPPER  ARM 

9.24 

8.10 

1.47 

18.81      1 

090 

24920           t 

\            AMPUTATION  OF  UPPER  ARM 

9.16 

7.15 

1.26 

17.57     1 

090 

24925           / 

k     AMPUTATION  FOLLOU-UP  SURGERY 

6.96 

6.60 

0.79 

14.35     1 

090 

24930           i 

\            AMPUTATION  FOLLOU-UP  SURGERY 

9.91 

8.60 

1.23 

19.74     1 

090 

24931           t 

I     AMPUTATE  UPPER  ARM  t  IMPLANT 

12.34 

11.77 

1.93 

26.04     1 

090 

24935           « 

k     REVISION  OF  AMPUTATION 

15.14 

14.43 

2.36 

31.93     1 

090 

24940           ( 

:     REVISION  OF  UPPER  ARM 

0.00 

0.00 

0.00 

0.00 

090 

24999           ( 

UPPER  ARM/ELROU  SURGERY 

0.00 

0.00 

0.00 

0.00 

YYT 

25000           / 

k     INCISION  OF  TENDON  SHEATH 

3.33 

4.14 

0.66 

8.13     1 

090 

25005           t 

k     INCISION  OF  TENDON  SHEATH 

3.68 

4.22 

0.68 

8.58     1 

090 

25020           < 

k     DECOMPRESSION  OF  FOREARM 

5.84 

4.59 

0.81 

11.24     1 

090 

25023           4 

k     DECOMPRESSION  OF  FOREARM 

12.44 

9.69 

1.69 

23.82     1 

090 

25028           t 

k     DRAINAGE  OF  FOREARM  LESION 

5.13 

2.17 

0.37 

7.67     1 

090 

25031           * 

k     DRAINAGE  OF  FOREARM  BURSA 

4.10 

3.90 

0.49 

8.49 

090 

25035           t 

k     TREAT  FOREARM  BONE  LESION 

7.20 

6.63 

1.06 

14.89 

090 

25040           4 

k     EXPLORE/TREAT  URIST  JOINT 

6.96 

6.00 

0.95 

13.91 

090 

25065           < 

k     BIOPSY  FOREARM  SOFT  TISSUES 

2.52 

0.79 

0.09 

3.40 

010 

25066           / 

\            BIOPSY  FOREARM  SOFT  TISSUES 

4.07 

1.63 

0.23 

5.93 

090 

25075           / 

\           REMOVAL  OF  FOREARM  LESION 

3.81 

2.30 

0.38 

6.49 

090 

25076           / 

k     REMOVAL  OF  FOREARM  LESION 

5.02 

3.97 

0.71 

9.70 

090 

25077           i 

k     REMOVE  TUMOR,  FOREARM/WRIST 

9.74 

8.93 

1.76 

20.43 

1      090 

25085           t 

k     INCISION  OF  URIST  CAPSULE 

5.41 

4.87 

0.75 

11.03 

1      090 

25100           t 

k     BIOPSY  OF  WRIST  JOINT 

3.86 

5.13 

0.83 

9.82 

1      090 

25101           / 

k     EXPLORE/TREAT  WRIST  JOINT 

4.67 

5.90 

1.03 

11.60 

1      090 

25105           i 

k     REMOVE  WRIST  JOINT  LINING 

5.85 

7.56 

1.26 

14.67 

1      090 

25107           / 

k     REMOVE  WRIST  JOINT  CARTILAGE 

6.21 

5.56 

0.94 

12.71 

1      090 

25110           i 

k     REMOVE  WRIST  TENDON  LESION 

3.99 

2.95 

0.49 

7.43 

1      090 

25111           i 

k     REMOVE  WRIST  TENDON  LESION 

3.42 

3.39 

0.59 

7.40 

1      090 

25112           / 

k     REREMOVE  URIST  TENDON  LESION 

4.62 

3.92 

0.70 

9.24 

1      090 

25115           / 

k     REMOVE  WRIST/FOREARM  LESION 

6.59 

7.53 

1.30 

15.42 

1      090 

25116           i 

k     REMOVE  WRIST/FOREARM  LESION 

6.79 

8.61 

1.46 

16.86 

1      090 

25118           / 

k     EXCISE  WRIST  TENDON  SHEATH 

4.33 

6.46 

1.07 

11.86 

1      090 

25119           i 

k     PARTIAL  REMOVAL  OF  ULNA 

5.95 

8.40 

1.39 

15.74 

1      090 

25120           / 

k     REMOVAL  OF  FOREARM  LESION 

6.01 

6.88 

1.20 

14.09 

1      090 

25125           / 

k     REMOVE/GRAFT  FOREARM  LESION 

7.44 

7.21 

1.09 

15.74 

1      090 

25126           / 

k     REMOVE/GRAFT  FOREARM  LESION 

7.51 

7.17 

1.17 

15.85 

1      090 

25130           i 

k     REMOVAL  OF  URIST  LESION 

5.36 

4.44 

0.71 

10.51 

1      090 

25135           i 

k     REMOVE  t  GRAFT  WRIST  LESION 

6.93 

5.75 

1.02 

13.70 

1      090 

25136           / 

k     REMOVE  &  GRAFT  WRIST  LESION 

5.99 

4.99 

0.89 

11.87 

1      090 

25145           / 

k     REMOVE  FOREARM  BONE  LESION 

6.30 

6.27 

0.79 

13.36 

1      090 

25150          ; 

k     PARTIAL  REMOVAL  OF  ULNA 

6.91 

6.40 

1.04 

14.35 

1      090 

25151           i 

1     PARTIAL  REMOVAL  OF  RADIUS 

7.23 

6.06 

1.07 

14.36 

1      090 

25170           i 

1     EXTENSIVE  FOREARM  SURGERY 

11.02 

10.32 

1.59 

22.93 

1      090 

25210           / 

\            REMOVAL  OF  WRIST  BONE 

5.84 

5.13 

0.84 

11.81 

1      090 

25215 

\            REMOVAL  OF  WRIST  BONES 

7.80 

9.15 

1.50 

18.45 

1      090 

25230           / 

\            PARTIAL  REMOVAL  OF  RADIUS 

5.11 

5.86 

0.89 

11.86 

1      090 

25240 

1     PARTIAL  REMOVAL  OF  ULNA 

5.17 

5.59 

0.91 

11.67 

1      090 

25246 

\            INJECTION  FOR  WRIST  X-RAY 

1.53 

0.54 

0.05 

2.12 

2      2ZZ 

25248 

\            REMOVE  FOREARM  FOREIGN  BODY 

5.24 

2.29 

0.38 

7.91 

1      090 

25250 

\            REMOVAL  OF  WRIST  PROSTHESIS 

6.64 

5.92 

0.96 

13.52 

1      090 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  AND  RELATED   INFOKNATICN 


PRACTICE 

MAL- 

SniRCE  GLOBAL 

UORK 
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PRACTICE 

TOTAL    OF  UORK   FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RMIs 

RVUs     RVUs    PERIOD 

25251          « 

REMOVAL  OF  URIST  PROSTHESIS 

9.57 

8.69 

1.47 

19.73     1 

090 

25260          A 

REPAIR  FOREARM  TENDON/MUSCLE 

7.72 

4.86 

0.82 

13.40     1 

090 

25263          A 

REPAIR  FOREARM  TENDON/MUSCLE 

7.77 

6.08 

1.08 

14.93     1 

090 

25265          A 

REPAIR  FOREARM  TENDON/MUSCLE 

10.06 

8.36 

1.49 

19,91     1 

090 

25270          A 

REPAIR  FOREARM  TENDON/MUSCLE 

6.02 

3.54 

0.59 

10.15     1 

090 

25272          1 

REPAIR  FOREARM  TENDON/MUSCLE 

7.12 

3.63 

0.58 

11.33     1 

090 

25274          « 

REPAIR  FOREARM  TENDON/NUSCLE 

8.89 

6.97 

1.18 

17.04     1 

090 

25280          4 

REVISE  WRIST/FOREARM  TENDON 

7.19 

4.45 

0.73 

12.37     1 

090 

25290          4 

I     INCISE  WRIST/FOREARM  TENDON 

5.31 

2.60 

0.43 

8.34     1 

090 

25295          « 

\           RELEASE  WRIST/FOREARM  TENDON 

6.S9 

3.21 

0.56 

10.36     1 

090 

25300          t 

k     FUSION  OF  TENDONS  AT  WRIST 

8.91 

7.76 

1.26 

17,93     1 

090 

25301          4 

k     FUSION  OF  TENDONS  AT  WRIST 

8,53 

7.14 

1.24 

16.91     1 

090 

25310          / 

k     TRANSPLANT  FOREARM  TENDON 

8.10 

7.53 

1.23 

16.86     1 

090 

25312          4 

k     TRANSPLANT  FOREARM  TENDON 

9.57 

8.06 

1.36 

18.99     1 

090 

25315          1 

k     REVISE  PALSY  HAND  TENDON(S) 

9.89 

8.47 

1.42 

19.78     1 

090 

25316          t 

k     REVISE  PALSY  HAND  TENDON(S) 

11.96 

10.91 

1.84 

24.71     1 

090 

25317          / 

k     REVISE  HAND  CONTRACTURE 

10.41 

8.96 

1.35 

20,72     1 

090 

25318          / 

k     REVISE  HAND  CONTRACTURE 

13.10 

12.49 

2.04 

27.63     1 

090 

25320          t 

k     REPAIR/REVISE  URIST  JOINT 

9.64 

9.06 

1.53 

20,23     1 

090 

25330          i 

k     REVISE  WRIST  JOINT 

11.43 

9.72 

1.58 

22,73     1 

090 

25331          / 

k     REVISE  WRIST  JOINT 

13.28 

15.45 

2.53 

31.26     1 

090 

25332          / 

k     REVISE  WRIST  JOINT 

11.41 

10.51 

1.70 

23,62     1 

090 

25335          / 

k     REALIGNMENT  OF  HAND 

12.75 

12.02 

1.65 

26.42     1 

090 

25350          / 

k     REVISION  OF  RADIUS 

8.67 

8.01 

1.33 

18,01     1 

090 

25355          / 

k     REVISION  OF  RADIUS 

10.07 

9.61 

1.57 

21.25     1 

090 

25360          / 

k     REVISION  OF  ULNA 

8.30 

6.76 

1.04 

16.10     1 

090 

25365          i 

k     REVISE  RADIUS  t,   ULNA 

12.25 

10.86 

1.66 

24.77     1 

090 

25370          / 

k     REVISE  RADIUS  OR  ULNA 

13.00 

12.40 

2.03 

27.43 

090 

25375          / 

k     REVISE  RADIUS  t  ULNA 

12.93 

14.10 

0.92 

27.95 

090 

25390          / 

k     SHORTEN  RADIUS/ULNA 

10.38 

9.30 

1.58 

21.26 

090 

25391          / 

\           LENGTHEN  RADIUS/ULNA 

13.43 

11.86 

2.04 

27.33 

1      090 

25392          / 

\           SHORTEN  RADIUS  t  ULNA 

13.75 

13.11 

2.15 

29.01 

1      090 

25393          / 

\            LENGTHEN  RADIUS  t  ULNA 

15.71 

14.98 

2.45 

33.14 

1      090 

25400          J 

\           REPAIR  RADIUS  OR  ULNA 

10.85 

11.36 

1.84 

24.05 

1      090 

25405          i 

\           REPAIR/GRAFT  RADIUS  OR  ULNA 

14.21 

13.09 

2.13 

29.43 

1      090 

25415 

\           REPAIR  RADIUS  ft  ULNA 

13.32 

12.04 

2.03 

27.39 

1      090 

25420 

\           REPAIR/GRAFT  RADIUS  I   ULNA 

16.16 

15.55 

2.44 

34.15 

1      090 

25425 

Ik     REPAIR/CRAFT  RADIUS  OR  ULNA 

13.12 

12.66 

1.96 

27,74 

1      090 

25426 

\            REPAIR/GRAFT  RADIUS  I   ULNA 

15.73 

12.35 

2.24 

30.32 

1      090 

25440 

\           REPAIR/GRAFT  WRIST  BONE 

10.48 

9.54 

1.58 

21.60 

1      090 

25441 

Ik     RECONSTRUCT  URIST  JOINT 

12.92 

11.97 

2.00 

26.89 

1      090 

25442 

Ik     RECONSTRUCT  URIST  JOINT 

10.89 

7.44 

1.29 

19.62 

1      090 

25443 

Ik     RECONSTRUCT  WRIST  JOINT 

10.41 

9.87 

1.60 

21.88 

1      090 

25444 

Ik     RECONSTRUCT  WRIST  JOINT 

11.21 

10.69 

1.75 

23.65 

1      090 

25445 

Ik     RECONSTRUCT  WRIST  JOINT 

9.76 

10.92 

1.81 

22.49 

1      090 

25446 

Ik     URIST  REPLACEMENT 

16.36 

21.84 

3.68 

41.88 

1      090 

25447 

Ik     REPAIR  WRIST  JOINT(S) 

11.97 

10.07 

1.62 

23.66 

1      090 

25449 

A     REMOVE  WRIST  JOINT  IMPLANT 

14.51 

8.26 

1.22 

23.99 

1      090 

25450 

A     REVISION  OF  URIST  JOINT 

8.08 

7.70 

1.26 

17,04 

1      090 

25455 

A    REVISION  OF  URIST  JOINT 

9.64 

9.19 

1.50 

20.33 

1      090 

25490 

Ik    REINFORCE  RADIUS 

9.61 

9.16 

1.50 

20.27 

1      090 

25491 

A  .   REINFORCE  ULNA 

10.06 

9.59 

1.57 

21.22 

1      090 

25492 

A     REINFORCE  RADIUS  AND  ULNA 

12.38 

11.80 

1.93 

26.11 

1      090 

25500 

A     TREAT  FRACTURE  OF  RADIUS 

2.43 

2.46 

0.30 

5,19 

2      090 

25505 

A     TREAT  FRACTURE  OF  RADIUS 

5.24 

3.76 

0.55 

9,55 

1      090 

25510 

A     REPAIR  FRACTURE  OF  RADIUS 

6.33 

5.96 

0.89 

13.18 

1      090 

25515 

A     REPAIR  FRACTURE  OF  RADIUS 

9.10 

8.03 

1.29 

18.42 

1      090 

25530 

A     TREAT  FRACTURE  OF  ULNA 

2.05 

2.57 

0.36 

4.98 

2      090 

25535 

A     TREAT  FRACTURE  OF  ULNA 

5.17 

3.76 

0.58 

9.51 

1      090 

25540 

A     REPAIR  FRACTURE  OF  ULNA 

6.02 

5.74 

0.86 

12.62 

1      090 

25545 

A     REPAIR  FRACTURE  OF  ULNA 

8.79 

7.98. 

1.27 

18,04 

1      090 

25560 

A     TREAT  FRACTURE  RADIUS  t   ULNA 

2.42 

2.40 

0.28 

5,10 

2      090 

25565 

A     TREAT  FRACTURE  RADIUS  t  ULNA 

5.58 

4.91 

0.74 

11,23 

1      090 

25570 

A     REPAIR  FRACTURE  RADIUS/ULNA 

7.48 

5.91 

0.88 

14,27 

1      090 

25575 

A     REPAIR  FRACTURE  RADIUS/ULNA 

9.ai 

11.27 

1.82 

22.90 

1      090 

25600 

A     TREAT  FRACTURE  RADIUS/ULNA 

2.61 

2.99 

0.44 

6.0/ 

2      090 

25605 

A     TREAT  FRACTURE  RADIUS/ULNA 

5.71 

4.16 

0.65 

10.52 

1      090 

25610 

A     REPAIR  FRACTURE  RADIUS/ULNA 

5.49 

5.22 

0.83 

11.54 

1      090 

•All 
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25825 
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25922 
25924 
25927 
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25931 
25999 
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26011 
26020 
26025 
26030 
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26035 
26037 
26040 
26045 
26055 
26060 
26070 
26075 
26080 
26100 
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26110 
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26123 
26125 
26130 
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26140 
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26160 
26170 


HOD   STATVS 


ADOENOUN  B 
RELATIVE  VALUE  UHITS  (RVUs)  AND  RELATED  INFOMMTIOH 


DESCRIPTION 
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ADOENOUN  8 
RELATIVE  VALUE  UNITS  (RMJ«)  AND  REUTED  INFORMATION 


REPAIR  FRACTURE  RAOIUS/ULNA 
REPAIR  FRACTURE  RAOIUS/ULNA 
REPAIR  FRACTURE  RAOIUS/ULNA 
TREAT  URIST  BONE  FRACTURE 
TREAT  URIST  BONE  FRACTURE 
REPAIR  URIST  BONE  FRACTURE 
REPAIR\«IST  bone  FRACTURE 
TREAT  URIST  BONE  FRACTURE 
TREAT  URIST  BONE  FRACTURE 
REPAIR  URIST  BONE  FRACTURE 
REPAIR  URIST  BONE  FRACTURE 
REPAIR  URIST  BONE  FRACTURE 
TREAT  URIST  DISLOCATION 
REPAIR  URIST  DISLOCATION 
REPAIR  URIST  DISLOCATION 
TREAT  URIST  DISLOCATION 
REPAIR  URIST  DISLOCATION 
TREAT  URIST  FRACTURE 
REPAIR  URIST  FRACTURE 
TREAT  URIST  DISLOCATION 
REPAIR  URIST  DISLOCATION 
FUSION  OF  URIST  JOINT 
FUSION/GRAFT  OF  URIST  JOINT 
FUSION/GRAFT  OF  URIST  JOINT 
FUSION  OF  HAND  BONES 
FUSION  HAND  BONES  UITH  GRAFT 
Af«>UTATION  OF  FOREARM 
AMPUTATION  OF  FOREARM 
AMPUTATION  FOLLOU-UP  SURGERY 
AMPUTATION  FOLLOU-UP  SURGERY 
AMPUTATION  OF  FOREARM 
AMPUTATE  HAND  AT  URIST 
AMPUTATE  HAND  AT  URIST 
AMPUTATION  FOLLOU-UP  SURGERY 
AMPUTATION  OF  HAND 
AMPUTATION  FOLLOU-UP  SURGERY 
AMPUTATION  FOLLOU-UP  SURGERY 
FOREARM  OR  URIST  SURGERY 
DRAINAGE  OF  FINGER  ABSCESS 
DRAINAGE  OF  FINGER  ABSCESS 
DRAIN  HAND  TENDON  SHEATH 
DRAINAGE  OF  PALM  BURSA 
DRAINAGE  OF  PALM  BURSA(S) 
TREAT  HAND  BONE  LESION 
DECOMPRESS  FINGERS/HAND 
DECOMPRESS  FINGERS/HAND 
RELEASE  PALM  CONTRACTURE 
RELEASE  PALM  CONTRACTURE 
INCISE  FINGER  TENDON  SHEATH 
INCISION  OF  FINGER  TENDON 
EXPLORE/TREAT  HAND  JOINT 
EXPLORE/TREAT  FINGER  JOINT 
EXPLORE/TREAT  FINGER  JOINT 
BIOPSY  HAND  JOINT  LINING 
BIOPSY  FINGER  JOINT  LINING 
BIOPSY  FINGER  JOINT  LINING 
REMOVAL  OF  HAND  LESION 
REMOVAL  OF  HAND  LESION 
REMOVE  TUMOR,  HAND/ FINGER 
RELEASE  PALM  CONTRACTURE 
RELEASE  PALM  CONTRACTURE 
RELEASE  PALM  CONTRACTURE 
REMOVE  URIST  JOINT  LINING 
REVISE  FINGER  JOINT,  EACH 
REVISE  FINGER  JOINT,  EACH 
TENDON  EXCISION,  PALM/FINGER 
REMOVE  TENDON  SHEATH  LESION 
REMOVAL  OF  PALM  TENDON,  EACH 


PRACTICE 

MAL- 

SniRCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK   FEE 

RMJs 

RWJ« 

RMJs 

RVU* 
14.85 

RVUs    PERIOD 

7.49 

6.34 

1.02 

1      090 

6.71 

5.35 

0.82 

12.88 

1      090 

8.59 

7.51 

1.20 

17.30 

1      090 

2.56 

2.41 

0.34 

5.31 

2      090 

4.52 

3.87 

0.61 

9.00 

1      090 

6.10 

5.35 

0.87 

12.32 

1      090 

8.23 

7.52 

1.22 

16.97 

1      090 

2.88 

2.30 

0.31 

5.49 

2      090 

4.39 

3.54 

0.54 

8.47 

1      090 

5.82 

5.60 

0.88 

12.30 

1      090 

7.22 

7.04 

1.00 

15.26 

1      090 

3.02 

2.81 

0.37 

6.20 

1      090 

4.77 

1.91 

0.27 

6.95 

1      090 

6.05 

6.02 

0.75 

12.82 

1      090 

7.92 

7.46 

1.17 

16.55 

1      090 

4.68 

2.41 

0.35 

7.44 

1      090 

7.95 

7.71 

1.16 

16.82 

1      090 

5.94 

5.63 

0.85 

12.42 

1      090 

9.72 

9.27 

1.52 

20.51 

1      090 

5.44 

5.14 

0.77 

11.35 

1      090 

8.37 

7.42 

1.23 

17.02 

1      090 

9.70 

11.53 

1.89 

23.12 

1      090 

11.14 

13.54 

2.20 

26.88 

1      090 

10.32 

13.34 

2.17 

25.83 

1      OVO 

7.53 

6.52 

1.10 

15.15 

1      090 

9.06 

12.74 

2.10 

23.90 

1      090 

8.59 

7.46 

1.38 

17.43 

1      090 

8.85 

7.49 

1.21 

17.55 

1      090 

7.66 

6.05 

1.05 

14.76 

1      090 

8.82 

5.84 

1.11 

15.77 

1      090 

0.00 

0.00 

0.00 

0.00 

090 

8.53 

6.46 

1.19 

16.18 

1      090 

7.33 

5.84 

1.07 

14.24 

1      090 

8.29 

7.90 

1.29 

17.48 

1      090 

8.71 

6.62 

1.29 

16.62 

1      090 

7.51 

4.99 

1.01 

13.51 

1      090 

7.75 

4.78 

0.95 

13.48 

1      090 

0.00 

0.00 

0.00 

0.00 

TYT 

1.57 

0.51 

0.05 

2.13 

1      010 

2.2S 

1.63 

0.25 

4.13 

1      010 

4.22 

3.92 

0.67 

8.81 

1      090 

4.56 

4.75 

0.80 

10.11 

t      090 

5.65 

6.04 

1.03 

12.72 

1      090 

5.88 

4.46 

0.75 

11.09 

1      090 

9.83 

5.45 

0.91 

15.19 

1      090 

7.04 

6.71 

1.10 

14.85 

1      090 

3.25 

3.01 

0.52 

6.78 

1      090 

5.55 

5.08 

0.85 

11.48 

1      090 

2.69 

3.62 

0.60 

6.91 

1      090 

2.86 

1.18 

0.17 

4.21 

1      090 

3.52 

2.91 

o.a 

6.87 

1      090 

3.6S 

3.98 

0.66 

8.27 

1      090 

3.96 

3.30 

0.55 

7.83 

1      090 

3.73 

3.15 

0.48 

7.36 

1      090 

3.7S 

4.40 

0.71 

8.89 

1      090 

3.59 

3.09 

0.53 

7.21 

1      090 

3.88 

2.12 

0.35 

6.35 

1      090 

5.47 

3.91 

0.66 

10.04 

1      090 

8.68 

5.35 

0.96 

14.99 

1      090 

7.74 

9.95 

1.70 

19.39 

1      090 

9.11 

9.59 

1.61 

20.31 

1      090 

9.71 

5.50 

0.94 

16.15 

1      090 

5.41 

5.29 

0.91 

11.61 

1      U9U 

7.03 

5.11 

0.86 

13.00 

1      UVO 

6.20 

4.64 

0.79 

11.63 

1      090 

6.36 

4.96 

0.84 

12.16 

1      090 

3.16 

2.45 

0.42 

6.03 

1      090 

4.87 

2.98 

0.47 

8.32 

1      090 

PRACTICE 

MAL- 

SOURCE  GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS*    NCO   STATUS           DESCRIPTION 

RMJ« 

RMta 

RVUt 

RMit     RVUt    PERIOD 

26180           / 

k    REMOVAL  OF  FINGER  TENDON 

5.28 

4.22 

0.75 

10.25     1 

090 

26200          / 

k     REMOVE  HAND  BONE  LESION 

5.53 

4.72 

0.76 

11.01     1 

090 

26205          / 

k     REMOVE/GRAFT  BONE  LESION 

7.6S 

6.75 

1.08 

15.46     1 

090 

26210          / 

k    REMOVAL  OF  FINGER  LESION 

5.25 

4.10 

0.68 

10.03     1 

090 

26215          / 

k    REMOVE/GRAFT  FINGER  LESION 

7.18 

5.84 

0.99 

14.01     1 

090 

26230          / 

k     PARTIAL  REMOVAL  OF  HAND  BONE 

6.29 

4.50 

0.73 

11.52     1 

090 

26235          / 

\           PARTIAL  REMOVAL,  FINGER  BONE 

6.  IS 

4.40 

0.75 

11.28     1 

090 

26236          / 

k    PARTIAL  REMOVAL.  FINGER  BONE 

5.ZS 

4.06 

0.70 

9.99     1 

090 

26250          t 

k    EXTENSIVE  HAND  SURGERY 

7.65 

6.33 

1.12 

15.10     1 

090 

26255          / 

k    EXTENSIVE  HAND  SURGERY 

12.29 

9.42 

1.63 

23.34     1 

090 

26260          i 

k    EXTENSIVE  FINGER  SURGERY 

r.11 

6.04 

1.02 

14.17     1 

090 

26261          / 

k    EXTENSIVE  FINGER  SURGERY 

•  ».»» 

8.12 

1.38 

18.49     1 

090 

26262          / 

k     PARTIAL  REMOVAL  OF  FINGER 

5.70 

5.00 

0.80 

11.50     1 

090  ' 

26320          / 

k     REMOVAL  OF  IMPLANT  FROM  HAND 

S.M 

3.73 

0.61 

8.28     1 

090 

26350          / 

k     REPAIR  FINGER/HAND  TENDON 

6.07 

6.05 

1.04 

13.16     1 

090 

26352          i 

k     REPAIR/GRAFT  HAND  TENDON 

7.6S 

6.95 

1.15 

15.75     1 

090 

26356          / 

k    REPAIR  FINGER/HAND  TENDON 

7.4S 

7.60 

1.31 

16.34 

090 

26357          / 

k     REPAIR  FINGER/HAND  TENDON 

8.60 

6.93 

1.26 

16.79 

090 

26358          i 

k     REPAIR/GRAFT  HAND  TENDON 

9.16 

7.80 

1.34 

18.30 

090 

26370          i 

k     REPAIR  FINGER/HAND  TENDON 

7.07 

7.07 

1.18 

15.32 

090 

26372          i 

k     REPAIR/GRAFT  HAND  TENDON 

8.71 

6.74 

1.21 

16.66 

090 

26373          i 

k     REPAIR  FINGER/HAND  TENDON 

8.09 

7.22 

1.16 

16.47 

090 

26390          / 

k     REVISE  HAND/FINGER  TENDON 

9.21 

8.38 

1.30 

18.89 

090 

26392          i 

k     REPAIR/GRAFT  HAND  TENDON 

10.30 

9.07 

1.33 

20.70 

090 

26410          i 

k     REPAIR  HAND  TENDON 

6.61 

3.47 

0.55 

8.63 

090 

26412          i 

k     REPAIR/GRAFT  HAND  TENDON 

6.ZS 

6.34 

1.02 

13.59 

090 

26415          i 

k     EXCISION,  HAND/FINGER  TENDON 

8.49 

7.12 

0.95 

16.56     i 

\              090 

26416          i 

k     GRAFT  HAND  OR  FINGER  TENDON 

9.55 

9.11 

1.49 

20.15     i 

I              090 

26418          i 

k    REPAIR  FINGER  TENDON 

4.23 

3.78 

0.63 

8.64 

090 

26420          / 

k     REPAIR/GRAFT  FINGER  TENDON 

6.71 

5.99 

1.01 

13.71 

090 

26426          / 

k     REPAIR  FINGER/HAND  TENDON 

6.18 

6.65 

1.12 

13.95 

090 

26428          i 

k     REPAIR/GRAFT  FINGER  TENDON 

7.27 

5.79 

1.05 

14.11 

090 

26432          i 

k     REPAIR  FINGER  TENDON 

4.07 

3.31 

0.55 

7.93 

090 

26433          i 

k     REPAIR  FINGER  TENDON 

4.6S 

4.15 

0.70 

9.50 

1      090 

26434          / 

k     REPAIR/GRAFT  FINGER  TENDON 

6.11 

5.23 

0.88 

12.22 

1      090 

26437          / 

k     REALIGNMENT  OF  TENDONS 

5.82 

4.27 

0.72 

10.81 

1      090 

26440          i 

k     RELEASE  PALM/ FINGER  TENDON 

5.01 

3.76 

0.6S 

9.40 

1      090 

26442          / 

k     RELEASE  PALM  t  FINGER  TENDON 

6.43 

3.55 

0.63 

10.61 

1      090 

26445          i 

k     RELEASE  HAND/ FINGER  TENDON 

4.39 

3.43 

0.58 

8.40 

1      090 

26449          i 

k     RELEASE  FOREARM/HAND  TENDON 

6.74 

5.86 

1.01 

13.61 

1      090 

26450          i 

k     INCISION  OF  PALM  TENDON 

3.73 

2.41 

0.37 

6.51 

1      U90 

26455          t 

k     INCISION  OF  FINGER  TENDON 

3.70 

2.00 

0.34 

6.04 

1      090 

26460          i 

k     INCISE  HAND/FINGER  TENDON 

3.51 

1.81 

0.31 

5.63 

1      090 

26471          / 

k     FUSION  OF  FINGER  TENDONS 

5.84 

4.38 

0.71 

10.93 

1      090 

26474          i 

k     FUSION  OF  FINGER  TENDONS 

5.42 

4.86 

0.79 

11.07 

1      090 

26476          i 

k     TENDON  LENGTHENING 

5.28 

3.04 

0.28 

8.60 

1      090 

26477          / 

k     TENDON  SHORTENING 

5.25 

4.20 

0.77 

10.22 

1      090 

26478          / 

k     LENGTHENING  OF  HAND  TENDON 

5.91 

5.63 

0.91 

12.45 

1      090 

26479          / 

k     SHORTENING  OF  HAND  TENDON 

S.8S 

5.58 

0.91 

12.34 

1      090 

26480          i 

k     TRANSPLANT  HAND  TENDON 

6.84 

6.88 

1.16 

14.88 

1      090 

26483          i 

k     TRANSPLANT/GRAFT  HAND  TENDON 

8.29 

8.95 

1.48 

18.72 

1      090 

26485          J 

k     TRANSPLANT  PALM  TENDON 

7.67 

6.85 

1.13 

15.65 

1      090 

26489          i 

k     TRANSPLANT/GRAFT  PALM  TENDON 

9.48 

3.59 

0.55 

13.62 

1      090 

26490          i 

k     REVISE  THUMB  TENDON 

8.42 

8.22 

1.35 

17.99 

1      090 

26492          / 

k     TENDON  TRANSFER  UITH  GRAFT 

9.66 

9.23 

1.28 

20.17 

1      090 

26494          i 

k     HAND  TENDON/MUSCLE  TRANSFER 

8.49 

7.67 

1.30 

17.46     . 

I             090 

26496          I 

k     REVISE  THUMB  TENDON 

9.66 

9.21 

1.62 

20.49 

1      090 

26497          i 

k     FINGER  TENDON  TRANSFER 

9.64 

8.46 

1.46 

19.56 

1      090 

26498          i 

k     FINGER  TENDON  TRANSFER 

14.28 

12.42 

2.15 

28.85 

1      090 

26499          / 

k     REVISION  OF  FINGER 

9.02 

8.17 

1.32 

18.51     . 

I              090 

26500          i 

k     HAM)  TENDON  RECONSTRUCTION 

5.96 

3.68 

0.64 

10.30 

1      090 

26502          / 

k     HAND  TENDON  RECONSTRUCTION 

7.10 

5.55 

1.00 

13.65 

1      090 

26504          / 

k     HAND  TENDON  RECONSTRUCTION 

7.43 

7.08 

1.16 

15.67     i 

;    090 

26508          / 

k     RELEASE  THUMB  CONTRACTURE 

5.90 

4.38 

0.76 

11.04 

090 

26510          / 

k     THUMB  TENDON  TRANSFER 

5.31 

4.38 

0.72 

10.41 

090 

26516          / 

k     FUSION  OF  KNUCKLE  JOINT 

7.12 

4.39 

0.71 

12.22     1 

090 

26517          / 

k     FUSION  OF  KNUCKLE  JOINTS 

8.78 

7.45 

1.30 

17.53     1 

090 

26518          / 

k     FUSION  OF  KNUCKLE  JOINTS 

8.98 

6.86 

1.29 

17.13     1 

090 
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HCPCS* 


26520 
26S2S 
26527 
26530 
26531 
26535 
26536 
26540 
26541 
26542 
26545 
26548 
26550 
26552 
26555 
26557 
26558 
26559 
26560 
26561 
26562 
26565 
26567 
26568 
26580 
26585 
26587 
26590 
26591 
26593 
26596 
26597 
26600 
26605 
26607 
26610 
26615 
26641 
26645 
26650 
26655 
26660 
26665 
26670 
26675 
26676 
26680 
26685 
26686 
26700 
26705 
26706 
26710 
26715 
26720 
26725 
26727 
26730 
26735 
26740 
26742 
26744 
26746 
26750 
26755 
26756 
26760 
26765 


NCO   STATUS 


DESCRIPTION 


•All 


RELEASE  KNUCKLE  CONTRACTURE 
RELEASE  FINGER  CONTRACTURE 
REVISE  URIST  JOINT 
REVISE  KNUCKLE  JOINT 
REVISE  KNUCKLE  UITH  IMPLANT 
REVISE  FINGER  JOINT 
REVISE/ IMPLANT  FINGER  JOINT 
REPAIR  HAND  JOINT 
REPAIR  HAND  JOINT  WITH  GRAFT 
REPAIR  HAND  JOINT  UITH  GRAFT 
RECONSTRUCT  FINGER  JOINT 
RECONSTRUCT  FINGER  JOINT 
CONSTRUCT  THUMB  REPLACEMENT 
CONSTRUCT  THUMB  REPLACEMENT 
POSITIONAL  CHANGE  OF  FINGER 
CONSTRUCT  FINGER  REPLACEMENT 
AOOED  FINGER  SURGERY 
AOOED  FINGER  SURGERY 
REPAIR  OF  UE8  FINGER 
REPAIR  OF  UEB  FINGER 
REPAIR  OF  UEB  FINGER 
CORRECT  METACARPAL  FLAU 
CORRECT  FINGER  DEFORMITY 
LENGTHEN  METACARPAL/FINGER 
REPAIR  HAND  DEFORMITY 
REPAIR  FINGER  DEFORMITY 
RECONSTRUCT  EXTRA  FINGER 
REPAIR  FINGER  DEFORMITY 
REPAIR  MUSCLES  OF  HANG 
RELEASE  MUSCLES  OF  HAND 
EXCISION  CONSTRICTING  TISSUE 
RELEASE  OF  SCAR  CONTRACTURE 
TREAT  METACARPAL  FRACTURE 
TREAT  METACARPAL  FRACTURE 
TREAT  METACARPAL  FRACTURE 
REPAIR  METACARPAL  FRACTURE 
REPAIR  METACARPAL  FRACTURE 
TREAT  THUMB  DISLOCATION 
TREAT  THUMB  FRACTURE 
REPAIR  THUMB  FRACTURE 
REPAIR  THUMB  FRACTURE 
REPAIR  THUMB  FRACTURE 
REPAIR  THUMB  FRACTURE 
TREAT  HAND  DISLOCATION 
TREAT  HAND  DISLOCATION 
PIN  HAND  DISLOCATION 
REPAIR  HAND  DISLOCATION 
REPAIR  HAND  DISLOCATION 
REPAIR  HAND  DISLOCATION 
TREAT  KNUCKLE  DISLOCATION 
TREAT  KNUCKLE  DISLOCATION 
PIN  KNUCKLE  DISLOCATION 
REPAIR  KNUCKLE^  DISLOCATION 
REPAIR  KNUCKLE  DISLOCATION 
TREAT  FINGER  FRACTURE,  EACH 
TREAT  FINGER  FRACTURE.  EACH 
TREAT  FINGER  FRACTURE,  EACH 
REPAIR  FINGER  FRACTURE,  EACH 
REPAIR  FINGER  FRACTURE,  EACH 
TREAT  FINGER  FRACTURE.  EACH 
TREAT  FINGER  FRACTURE.  EACH 
REPAIR  FINGER  FRACTURE,  EACH 
REPAIR  FINGER  FRACTURE,  EACH 
TREAT  FINGER  FRACTURE.  EACH 
TREAT  FINGER  FRACTURE.  EACH 
PIN  FINGER  FRACTURE,  EACH 
REPAIR  FINGER  FRACTURE,  EACH 
REPAIR  FINGER  FRACTURE,  EACH 
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PRACTICE 

MAL- 

SOURCE  GLOBAL 

Man 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK   FEE 

RVUs 

RVUs 

RVUs 

RVUs 

RVUS    PERIOD 

5.29 

4.72 

0.75 

10.76 

1      090 

5.32 

3.84 

0.66 

9.82 

1      090 

8.81 

10.30 

1.70 

20.81 

1      090 

6.72 

5.44 

0.89 

13.05 

1      090 

7.97 

7.01 

1.16 

16.14 

1      090 

S.22 

5.09 

0.62 

10.93 

1      090 

8.29 

7.60 

1.26 

17.15 

1      090 

6.36 

6.99 

1.17 

14.52 

1      090 

8.64 

9.42 

1.55 

19.61 

1      090 

6.73 

5.96 

1.02 

13.73 

1      090 

6.85 

5.55 

0.99 

13.39 

1      090 

8.01 

6.10 

1.05 

15.16 

1      090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

5.51 

4.90 

0.70 

11.11 

1      090 

11.07 

9.37 

1.65 

22.09 

1      090 

9.72 

11.56 

0.86 

22.14 

1      090 

6.80 

6.13 

0.90 

13.83 

1      090 

6.88 

4.52 

0.71 

12.11 

1      090 

9.13 

8.90 

1.11 

19.14 

1      090 

O.OQ 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

3.05 

2.42 

0.41 

5.88 

1      090 

5.15 

4.34 

0.74 

10.23 

1      090 

9.11 

8.68 

1.42 

19.21 

2      090 

9.86 

8.15 

1.40 

19.41 

2      090 

1.90 

1.63 

0.23 

3.76 

2      090 

2.82 

2.42 

0.37 

5.61 

1      090 

5.40 

3.74 

0.61 

9.75 

1      090 

4.22 

1.79 

0.26 

6.27 

1      090 

5.46 

5.12 

0.84 

11.42 

1      090 

3.94 

1.16 

0.14 

5.24 

1      090 

4.46 

2.31 

0.34 

7.11 

1      090 

5.78 

4.22 

0.68 

10.68 

1      090 

5.75 

5.21 

0.83 

11.79 

1      090 

6.99 

6.83 

0.89 

14.71 

1      090 

7.53 

6.74 

1.14 

15.41 

1      090 

3.73 

1.01 

0.10 

4.84 

1      090 

4.68 

4.58 

0.64 

9.90 

1      090 

5.58 

5.11 

0.71 

11.40 

1      090 

5.49 

5.61 

0.68 

11.78 

1      090 

6.89 

6.07 

0.96 

13.92 

1      090 

7.88 

6.64 

1.09 

15.61 

1      090 

3.73 

0.93 

0.10 

4.76 

1      090 

4.20 

1.87 

0.28 

6.35 

1      090 

5.18 

4.93 

0.79 

10.90 

1      090 

4.91 

4.21 

0.61 

9.73 

1      090 

5.77 

4.35 

0.70 

10.82 

1      090 

1.65 

1.15 

0.15 

2.95 

2      090 

3.35 

1.63 

0.24 

5.22 

1      090 

5.18 

2.58 

0.39 

8.15 

1      090 

4.67 

2.16 

0.31 

7.14 

1      090 

6.03 

3.93 

0.65 

10.61 

1      090 

1.90 

1.22 

0.16 

3.28 

2      090 

3.90 

2.09 

-'  0.33 

6.32 

1      090 

4.88 

3.04 

0.50 

8.42 

1      090 

5.84 

5.00 

0.84 

11.68 

1      090 

1.69 

0.87 

0.10 

2.66 

2      090 

3.13 

1.13 

0.15 

4.41 

1      090 

4.42 

2.01 

0.34 

6.77 

1      090 

3.68 

1.85 

0.26 

5.79 

1      090 

4.25 

2.81 

0.47 

7.53 

1      090 
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PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

UORK    FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUS 

RVUs     RVUs    PERIOD 

26770           i 

1     TREAT  FINGER  DISLOCATION 

3.04 

0.80 

0.08 

3.92 

1      090 

26775          J 

1    TREAT  FINGER  DISLOCATION 

3.70 

1.19 

0.17 

5.06 

1      090 

26776          / 

1     PIN  FINGER  DISLOCATION 

4.84 

2.19 

0.36 

7.39 

1      090 

26780          t 

\           REPAIR  FINGER  DISLOCATION 

4.28 

2.01 

0.30 

6.59 

1      090 

267BS          i 

1    REPAIR  FINGER  DISLOCATION 

4.30 

3.13 

0.51 

7.94 

1      090 

26820          i 

\           THUMB  FUSION  UITH  GRAFT 

8.26 

7.01 

1.10 

16.37 

1      090 

26841          i 

(     FUSION  OF  THUMB 

7.16 

6.50 

1.05 

14.71 

1      090 

26842          i 

t     THUMB  FUSION  UITH  GRAFT  . 

8.17 

9.04 

1.45 

18.66 

1      090 

26843          i 

I     FUSION  OF  HAND  JOINT 

7.60 

6.71 

1.15 

15.46 

1      090 

26844          I 

\           FUSION/GRAFT  OF  HAND  JOINT 

8.68 

7.75 

1.25 

17.68 

1      090 

26850          / 

I     FUSION  OF  KNUCKLE 

6.92 

4.88 

0.80 

12.60 

1      090 

26852          / 

I     FUSION  OF  KNUCKLE  UITH  CRAFT 

8.40 

6.05 

1.05 

15.48 

1      090 

26860          i 

I     FUSION  OF  FINGER  JOINT 

4.73 

4.54 

0.72 

9.99 

1      090 

26861          / 

k     FUSION  OF  FINGER  JOINT, AOOED 

1.83 

2.81 

0.45 

5.09 

1      ZZZ 

26862          I 

\           FUSION/GRAFT  OF  FINGER  JOINT 

7.44 

5.44 

0.90 

13.78 

1      090 

26863          1 

k     FUSE/GRAFT  ADDED  JOINT 

4.10 

3.55 

0.61 

8.26 

1      ZZZ 

26910          < 

t     AMPUTATE  METACARPAL  BONE 

7.57 

5.44 

0.96 

13.99 

1      090 

26951          4 

I     AMPUTATION  OF  FINGER/THUMB 

4.65 

3.02 

0.52 

8.19 

1      090 

26952           t 

I     AMPUTATION  OF  FINGER/THUMB 

6.35 

4.21 

0.73 

11.29 

1      090 

26989           ( 

HAND/FINGER  SURGERY 

0.00 

0.00 

0.00 

0.00 

YYY 

26990           t 

I     DRAINAGE  OF  PELVIS  LESION 

7.13 

3.26 

0.55 

10.94 

1       090 

26991           A 

I     DRAINAGE  OF  PELVIS  BURSA 

6.38 

1.90 

0.30 

8.58 

1       090 

26992           t 

DRAINAGE  OF  BONE  LESION 

14.73 

6.72 

1.10 

22.55 

1       090 

27000          a 

INCISION  OF  HIP  TENDON 

5.55 

1.94 

0.25 

7.74 

1      090 

27001           « 

INCISION  OF  HIP  TENDON 

8.12 

2.47 

0.40 

10.99 

1      090 

27003           /I 

INCISION  OF  HIP  TENDON 

6.88 

7.14 

1.13 

15.15 

1      090 

27005           « 

INCISION  OF  HIP  TENDON 

9.48 

3.55 

0.58 

13.61 

1      090 

27006          « 

INCISION  OF  HIP  TENDONS 

10.02 

9.32 

1.55 

20.89 

t      090 

27025          » 

INCISION  OF  HIP/THIGH  FASCIA 

10.71 

10.43 

1.61 

22.75 

1      090 

27030          /I 

DRAINAGE  OF  HIP  JOINT 

12.73 

12.04 

1.95 

26.72 

1      090 

27033          « 

EXPLORATION  OF  HIP  JOINT 

13.04 

12.14 

1.94 

27.12 

1      090 

27035          A 

DENERVATION  OF  HIP  JOINT 

16.56 

12.50 

2.32 

31.38 

1      090 

27040          A 

BIOPSY  OF  SOFT  TISSUES 

3.44 

0.76 

0.11 

4.31 

1      010 

27041           A 

BIOPSY  OF  SOFT  TISSUES 

9.85 

2.82 

0.46 

13.13 

1      090 

27047           A 

REMOVE  HIP/PELVIS  LESION 

7.55 

2.00 

0.33 

9.88 

1      090 

27048           A 

REMOVE  HIP/PELVIS  LESION 

6.01 

4.57 

0.86 

11.U 

1      090 

27049           A 

REMOVE  TUMOR,  HIP/PELVIS 

13.20 

10.69 

1.96 

25.85 

1      090 

27050           A 

BIOPSY  OF  SACROILIAC  JOINT 

3.93 

6.03 

0.95 

10,91 

1      090 

27052           A 

BIOPSY  OF  HIP  JOINT 

5.74 

10.66 

1.68 

18.08 

1      090 

27054           A 

REMOVAL  OF  HIP  JOINT  LINING 

8.00 

14.66 

2.39 

25.05 

1      090 

27060          A 

REMOVAL  OF  ISCHIAL  BURSA 

4.98 

4.14 

0,72 

9.84 

090 

27062          A 

REMOVE  FEMUR  LESION/BURSA 

4.99 

4.46 

0.74 

10.19 

1      090 

27065          A 

REMOVAL  OF  HIP  BONE  LESION 

V    5.26 

5.88 

0.95 

12.09 

090 

27066          A 

KEMOVAL  OF  HIP  BONE  LESION 

9.66 

8.33 

1.37 

19.36     1 

090 

27067          A 

REMOVE/GRAFT  HIP  BONE  LESION 

13.32 

12.25 

2.04 

27.61     1 

090 

27070           A 

PARTIAL  REMOVAL  OF  HIP  BONE 

10.10 

7.81 

1.28 

19.19     1 

090 

27071           A 

PARTIAL  REMOVAL  OF  HIP  BONE 

10.78 

8.95 

1.53 

21.26     1 

090 

27075           A 

EXTENSIVE  HIP  SURGERY 

16.70 

14.27 

2.45 

33.42     1 

090 

27076           A 

EXTENSIVE  HIP  SURGERY 

18.90 

17.25 

2.75 

38.90     1 

090 

27077           A 

EXTENSIVE  HIP  SURGERY 

22.43 

20.00 

3.41 

45.84     1 

090 

27078           A 

EXTENSIVE  HIP  SURGERY 

12.50 

9.69 

1.76 

23.95     1 

090 

27079           A 

EXTENSIVE  HIP  SURGERY 

12.76 

9.11 

1.75 

23.62     1 

090 

27080          A 

REMOVAL  OF  TAIL  BONE 

5.94 

5.03 

0.92 

11.89     1 

090 

27086          A 

REMOVE  HIP  FOREIGN  BODY 

1.91 

0.62 

0.07 

2.60     2 

010 

27087           A 

REMOVE  HIP  FOREIGN  BXY 

8.U 

3.82 

0.64 

12.90     1 

090 

27090           A 

REMOVAL  OF  HIP  PROSTHESIS 

12.64 

9.58 

1.54 

23.76     1 

090 

27091          A 

REMOVAL  OF  HIP  PROSTHESIS 

21.58 

20.87 

3.33 

45.78     1 

090 

27093          A 

INJECTION  FOR  HIP  X-RAY 

1.37 

0.86 

0.11 

2.34     2 

ZZZ 

27095          A 

INJECTION  FOR  HIP  X-RAY 

1.58 

0.98 

0.13 

2.69     2 

ZZZ 

27097          A 

REVISION  OF  HIP  TENDON 

8.52 

8.13 

1.33 

17.98     1 

090 

27098          A 

TRANSFER  TENDON  TO  PELVIS 

8.52 

8.13 

1.33 

17.98     1 

090 

27100          A 

TRANSFER  OF  ABDOMINAL  MUSCLE 

11.14 

8.10 

1.50 

20.74     1 

090 

27105          A 

TRANSFER  OF  SPINAL  MUSCLE 

11.87 

6.21 

1.44 

19.52     1 

090 

27110          A 

TRANSFER  OF  ILIOPSOAS  MUSCLE 

13.17 

11.18 

1.95 

26.30     1 

090 

27111          A 

TRANSFER  OF  ILIOPSOAS  MUSCLE 

12.06 

12.25 

1.74 

26.05     1 

090 

27120          A 

RECONSTRUCTION  OF  HIP  SOCKET 

17.31 

19.07 

3.11 

39.49     1 

090 

27122          A 

RECONSTRUCTION  OF  HIP  SOCKFT 

14.29 

19.15 

3.10 

36.54     1 

090 

27125          A 

PARTIAL  HIP  REPLACEMENT 

13.93 

19.70 

3.17 

36.80     1 

090 
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PRACTICE 

MAL- 

SOURCE  GLC8AL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

«RK   FEE 

HCPCS*    NOD   STATUS           OESOtlPTIOH 

RVU« 

RWa 

RVU* 

RVU«      RVUt    PERIOD 

27130 

1     TOTAL  HIP  REPLACEMENT 

19.69 

30.22 

4.82 

54.73 

1      090 

27132          i 

1     TOTAL  HIP  REPLACEMENT 

22.60 

33.31 

5.37 

61.28 

1      090 

27134          i 

1     REVISE  HIP  JOINT  REPLACEMENT 

25.86 

39.30 

6.28 

71.44 

1      090 

27137          I 

1     REVISE  HIP  JOINT  REPUCEMENT 

19.68 

31.56 

5.07 

56.31 

1      090 

27138          i 

1     RQ^ISE  HIP  JOINT  REPLACEMENT 

19.95 

30.26 

4.82 

55.03 

1      090 

27140          t 

1     TRANSPLANT  OF  FEMUR  RIDGE 

12.05 

11.64 

1.80 

25.49 

1      090 

27146           t 

1     INCISION  OF  HIP  BONE 

14.45 

11.46 

1.42 

27.33 

1      090 

27147           / 

1     REVISION  OF  HIP  BONE 

18.53 

17.89 

2.91 

39.33 

1      090 

27151           I 

1     INCISION  OF  HIP  BONES 

19.58 

18.67 

3.06 

41.31 

1      090 

27156           i 

1     REVISION  OF  HIP  BONES 

21.24 

19.30 

3.24 

43.78 

1      090 

2715«          / 

1     REVISION  OF  PELVIS 

19.07 

15.19 

2.79 

37.05 

1      090 

27161          I 

1     INCISION  OF  NECK  OF  FEMUR 

16.02 

15.08 

2.U 

33.54 

1      090 

27165           i 

1     INCISION/FIXATION  OF  FEMUR 

17.08 

17.66 

2.78 

37.52 

1      090 

27170           i 

1     REPAIR/GRAFT  FEMUR  HEAD/NECK 

15.71 

17.29 

2.80 

35.80 

1      090 

27175          i 

1     TREAT  SLIPPED  EPIPHYSIS 

7.63 

1.24 

0.19 

9.06 

1      090 

27176          I 

1    TREAT  SLIPPED  EPIPHYSIS 

11.48 

10.95 

1.79 

24.22 

1      090 

27177          i 

1    REPAIR  SLIPPED  EPIPHYSIS 

14.49 

13.05 

2.16 

29.70 

090 

27178          i 

\          REPAIR  SLIPPED  EPIPHYSIS 

11.34 

11.03 

1.64 

24.01 

1      090 

27179           I 

t     REVISE  HEAD/NECK  OF  FEMUR 

12.32 

11.75 

1.92 

25.99 

1      090 

27181           i 

1     REPAIR  SLIPPED  EPIPHYSIS 

14.53 

13.86 

2.27 

30.66 

1      090 

27185           / 

1     REVISION  OF  FEMUR  EPIPHYSIS 

8.74 

2.92 

0.92 

12.58 

1      090  < 

27187           / 

I     REINFOKCE  HIP  BONES 

13.25 

18.29 

2.91 

34.45 

1      090 

27190           / 

t     TREATMENT  OF  SACRUM  FRACTURE 

2.05 

2.72 

0.40 

5.17     ; 

I              090 

27192           t 

I     REPAIR  OF  SACRUM  FRACTURE 

12.63 

12.04 

1.97 

26.64 

1      090 

27195           / 

\           TREAT  PELVIS  DISLOCATION 

3.01 

2.54 

0.41 

5.96     ; 

I              090 

27196           1 

\            TREAT  PELVIS  DISLOCATION 

9.21 

8.25 

1.26 

18.72 

1      090 

27200           1 

\            TREAT  TAIL  BONE  FRACTURE 

1.85 

1.57 

0.18 

3.60     ; 

I              090 

27201           i 

\           REPAIR  TAIL  BONE  FRACTURE 

5.78 

5.52 

0.90 

12.20 

1      090 

27202           1 

k     REPAIR  TAIL  BONE  FRACTURE 

6.87 

6.48 

0.94 

14.29 

1      090 

27210           J 

\           TREAT  PELVIS  FRACTURE 

4.89 

4.54 

0.70 

10.13 

1      090 

27212           1 

i            REPAIR  PELVIS  FRACTURE(S) 

9.15 

8.73 

1.39 

19.27 

090 

27214           J 

\            REPAIR  PELVIS  FRACTURE(S} 

13.43 

15.33 

2.46 

31.22 

090 

27220           1 

I     TREAT  HIP  SOCKET  FRACTURE 

5.54 

4.49 

0.68 

10.71    ; 

>      090 

27222           1 

I     TREAT  HIP  SOCKET  FRACTURE 

11.54 

6.71 

1.08 

19.33     1 

090 

27224           I 

\           REPAIR  HIP  SOCKET  FRACTURE 

15.48 

16.63 

2.65 

34.76     1 

090 

27225           / 

\           REPAIR  HIP  SOCKET  FRACTURE 

20.11 

21.02 

3.37 

44.50     1 

090 

27230           I 

\           TREAT  FRACTURE  OF  THIGH 

5.21 

3.48 

0.43 

9.12     J 

!      090 

27232          J 

\           TREAT  FRACTURE  OF  THIGH 

9.81 

9.46 

1.54 

20.81     1 

090 

27234           4 

{           REPAIR  FRACTURE  OF  THIGH 

12.48 

16.36 

2.66 

31.50     1 

090 

27235          J 

k     REPAIR  OF  THIGH  FRACTURE 

11.61 

17.18 

2.74 

31.53     1 

090 

27?%          4 

\           REPAIR  OF  THIGH  FRACTURE 

14.90 

17.83 

2.86 

35.59     1 

090 

27238           4 

\            TREATMEHT  OF  THIGH  FRACTURE 

5.34 

5.17 

0.75 

11.26     i 

!      090 

27240          < 

i           TREATMENT  OF  THIGH  FRACTURE 

11.44 

10.22 

1.62 

23.28     1 

090 

27242          1 

\           REPAIR  OF  THIGH  FRACTURE 

15.11 

15.33 

2.48 

32.92     1 

090 

272U           4 

\           REPAIR  OF  THIGH  FRACTURE 

15.23 

17.18 

2.76 

35.17     1 

090 

27246           1 

\            TREATMENT  OF  THIGH  FRACTURE 

4.60 

4.07 

0.64 

9.31     2 

!      090 

27248           1 

\           REPAIR  OF  THIGH  FRACTURE 

10.26  ■ 

13.71 

2.22 

26.19     1 

090 

27250           1 

i           TREAT  HIP  DISLOCATION 

6.64 

3.36 

0.47 

10.47     1 

090 

27252          1 

\           TREAT  HIP  DISLOCATION 

9.99 

4.58 

0.72 

15.29     1 

090 

27253           1 

\            REPAIR  OF  HIP  DISLOCATION 

12.62 

13.86 

2.22 

28.70     1 

090 

27254           1 

I     REPAIR  OF  HIP  DISLOCATION 

16.37 

14.20 

2.40 

32.97     1 

090 

27255           1 

\            REPAIR  OF  HIP  DISLOCATION 

19.43 

19.28 

3.17 

41.88     1 

090 

27256           1 

k     TREATMENT  OF  HIP  DISLOCATION 

3.92 

1.97 

0.32 

6.21     : 

!      010 

27257           1 

\           TREATMENT  OF  HIP  DISLOCATION 

5.07 

4.87 

0.77 

10.71     i 

!      010 

27258           1 

i            REPAIR  OF  HIP  DISLOCATION 

15.17 

14.46 

2.37 

32.00     1 

090 

27259           1 

i           REPAIR  OF  HIP  DISLOCATION 

19.00 

18.12 

2.97 

40.09     1 

090 

27265           « 

k     TREATMENT  OF  HIP  DISLOCATION 

5.87 

3.65 

0.58 

10.10     1 

090 

27266           1 

k     TREATMENT  OF  HIP  DISLOCATION 

8.15 

4.69 

0.75 

13.59     1 

090 

27275           1 

k     MANIPULATION  OF  HIP  JOINT 

2.11 

1.98 

0.31 

4.40     : 

!      010 

27280           1 

k     FUSION  OF  SACROILIAC  JOINT 

12.45 

10.59 

1.86 

24.90     1 

090 

27282          1 

k     FUSION  OF  PUBIC  BONES 

11.14 

9.49 

1.78 

22.41     1 

090 

27284          4 

k     FUSION  OF  HIP  JOINT 

16.46 

15.28 

2.53 

34.27     1 

090 

27286          4 

k     FUSION  OF  HIP  JOINT 

16.49 

16.02 

2.39 

34.90     1 

090 

2/290          4 

k     AMPUTATION  OF  LEG  AT  HIP 

22.85 

18.43 

3.12 

44.40     1 

090 

27295          4 

k     AMPUTATION  OF  LEG  AT  HIP 

18.25 

17.43 

3.11 

38.79     1 

090 

2^299           C 

PELVIS/HIP  JOINT  SURGERY 

0.00 

0.00 

0.00 

0.00 

YYY 

27301          4 

DRAIN  THIGH/KNEE  LESION 

6.29 

2.59 

0.42 

9.30     1 

090 

27303          4 

DRAINAGE  OF  BONE  LESION 

8.11 

6.18 

1.01 

15.30     1 

090 

ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVU»)  AND  RELATED  INFORMATION 


WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

UnRK    FFF 

MCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RMJ« 

RVUs 

RMJs     RVUs    PERIOD 

27305 

A     INCISE  THIGH  TENDON  t  FASCIA 

5.71 

4.00 

0.72 

10.43 

1      090 

27306 

A     INCISION  OF  THIGH  TENDON 

4.51 

2.10 

0.33 

6.94 

1      090 

27307 

A     INCISION  OF  THIGH  TENDONS 

5.59 

3.17 

0.51 

9.27 

1      090 

27310 

A     EXPLORATION  OF  KNEE  JOINT 

8.70 

10.12 

1.59 

20.41 

1      090 

27315 

A     PARTIAL  REMOVAL.  THIGH  NERVE 

6.86 

5.67 

1.01 

13.54 

1      090 

27320 

A     PARTIAL  REMOVAL.  THIGH  NERVE 

6.22 

5.46 

0.77 

12.45 

1      090 

27323 

A     BIOPSY  THIGH  SOFT  TISSUES 

2.82 

0.96 

0.13 

3.91 

1      010 

27324 

A     BIOPSY  THIGH  SOFT  TISSUES 

4.77 

2.78 

0.48 

8.03 

1      090 

27327 

A     RtMUVAL  OF  THIGH  LESION 

4.56 

2.42 

0.42 

7.40 

1      09U 

27328 

A     REMOVAL  OF  THIGH  LESION 

5.60 

4.29 

0.77 

10.66 

1      090 

27329 

A     REMOVE  TUMOR,  THIGH/KNEE 

12.37 

12.32 

2.25 

26.94 

1      090 

27330 

A     BIOPSY  KNEE  JOINT  LINING 

4.96 

8.29 

1.26 

14.51 

1      090 

27331 

A     EXPLORE/TREAT  KNEE  JOINT 

5.80 

9.88 

1.57 

17.25 

1      090 

27332 

A     REMOVAL  OF  KNEE  CARTILAGE 

8.27 

11.58 

1.82 

21.67 

1      090 

27333 

A     REMOVAL  OF  KNEE  CARTILAGE 

7.18 

16.50 

2.65 

26.33 

1      090 

27334 

A    REMOVE  KNEE  JOINT  LINING 

8.38 

11.81 

1.86 

22.05 

1      090 

27335 

A    REMOVE  KNEE  JOINT  LINING 

9.68 

13.42 

2.16 

25.26 

1      090 

27340 

A    REMOVAL  OF  KNEECAP  BURSA 

4.12 

4.05 

0.66 

8.83 

1      090 

27345 

A     REMOVAL  OF  KNEE  CYST 

5.94 

5.94 

1.00 

12.88 

1      090 

27350 

A     REMOVAL  OF  KNEECAP 

7.82 

10.20 

1.63 

19.65 

1      090 

27355 

A     REMOVE  FEMUR  LESION 

7.44 

7.98 

1.30 

16.72 

1      090 

27356 

A     REMOVE  FEMUR  LESION/GRAFT 

9.06 

8.64 

1.41 

19.11 

1      090 

27357 

A     REMOVE  FEMUR  LESION/GRAFT 

10.15 

9.28 

1.51 

20.94 

1      090 

27358 

A     REMOVE  FEMUR  LESION/FIXATION 

4.99 

4.79 

0.76 

10.54 

2      ZZZ 

27360 

K           PARTIAL  REMOVAL  LEG  BONE(S) 

9.72 

9.02 

1.48 

20.22 

1      090 

27365 

k    EXTENSIVE  LEG  SURGERY 

14.58 

14.69 

2.56 

31.83 

1      U9U 

27370 

»     INJECTION  FOR  KNEE  X-RAY 

1.01 

0.64 

0.05 

1.70 

i               ZZZ 

27372 

\           REMOVAL  OF  FOREIGN  BOOT 

5.06 

3.61 

0.58 

9.25 

1      090 

27380 

K           REPAIR  OF  KNEECAP  TENDON 

6.98 

8.37 

1.36 

16.71 

1      090 

27381 

K           REPAIR/GRAFT  KNEECAP  TENDON 

10.18 

11.88 

1.91 

23.97 

1      090 

27385          i 

\           REPAIR  OF  THIGH  MUSCLE 

7.56 

9.32 

1.50 

18.38 

1      090 

27386          / 

\           REPAIR/GRAFT  OF  THIGH  MUSCLE 

10.24 

13.31 

2.13 

25.68 

1      090 

27390          / 

\            INCISION  OF  THIGH  TENDON 

5.15 

4.60 

0.75 

10.50 

090 

27391          / 

k     INCISION  OF  THIGH  TENDONS 

7.03 

5.71 

0.95 

13.69 

090 

27392          i 

k     INCISION  OF  THIGH  TENDONS 

8.97 

8.09 

1.35 

18.41 

090 

27393          / 

k     LENGTHENING  OF  THIGH  TENDON 

6.27 

5.96 

0.96 

13.23 

1      090 

27394          t 

k     LENGTHENING  OF  THIGH  TENDONS 

8.40 

6.04 

0.99 

15.43 

090 

27395          / 

\           LENGTHENING  OF  THIGH  TENDONS  ' 

11.55 

11.05 

1.74 

24.34 

090 

27396          / 

k     TRANSPLANT  OF  THIGH  TENDON 

7.72 

7.44 

1.16 

16.32 

090 

27397          / 

\           TRANSPLANTS  OF  THIGH  TENDONS 

9.82 

9.36 

1.53 

20.71 

090 

27400           t 

\           REVISE  THIGH  MUSCLES/TENDONS 

8.92 

8.32 

1.31 

18.55 

090 

27403          f 

k    REPAIR  OF  KNEE  CARTILAGE 

8.22 

9.27 

1.52 

19.01     1 

090 

27405          * 

k     REPAIR  OF  KNEE  LIGAMENT 

8.40 

10.72 

1.76 

20.88     1 

090 

27407          t 

k     REPAIR  OF  KNEE  LIGAMENT 

9.96 

9.35 

1.50 

20.81     1 

090 

27409           4 

k     REPAIR  OF  KNEE  LIGAMENTS 

12.44 

16.01 

2.61 

31.06     1 

090 

27418           4 

REPAIR  DEGENERATED  KNEECAP 

10.35 

12.89 

1.94 

25.18     1 

090 

27420           4 

REVISION  OF  UNSTABLE  KNEECAP 

9.64 

11.58 

1.83 

23.05     1 

090 

27422           4 

REVISION  OF  UNSTABLE  KNEECAP 

9.59 

12.07 

1.92 

23.58     1 

090 

27424           4 

REVISION/REMOVAL  OF  KNEECAP 

9.62 

12.77 

2.00 

24.39     1 

090 

27425          4 

LATERAL  RETINACULAR  RELEASE 

5.32 

7.14 

1.13 

13.59     1 

090 

27427          4 

RECONSTRUCTION,  KNEE 

9.15 

14.86 

2.37 

26.38     1 

090 

27428          A 

RECONSTRUCTION,  KNEE 

11.25 

17.40 

2.86 

31.51     1 

090 

27429           A 

RECONSTRUCTION,  KNEE 

12.50 

11.88 

1.92 

26.30     1 

090 

27430           A 

REVISION  OF  THIGH  MUSCLES 

9.40 

9.85 

1.58 

20.83     1 

090 

27435          A 

INCISION  OF  KNEE  JOINT 

9.22 

7.41 

1.19 

17.82     1 

090 

27437          A 

REVISE  KNEECAP 

8.16 

11.01 

1.64 

20.81     1 

090 

27438          A 

REVISE  KNEECAP  WITH  IMPLANT 

10.84 

13.83 

2.25 

26.92     1 

090 

27440          A 

REVISION  OF  KNEE  JOINT 

10.01 

12.47 

2.21 

24.69     1 

090 

27441           A 

REVISION  OF  KNEE  JOINT 

10.34 

9.63 

1.59 

21.56     1 

090 

27442           A 

REVISION  OF  KNEE  JOINT 

11.74 

19.83 

3.21 

34.78     1 

090 

27443           A 

REVISION  OF  KNEE  JOINT 

10.73 

21.47 

3.52 

35.72     1 

090 

27445           A 

REVISION  OF  KNEE  JOINT 

17.27 

29.82 

4.44 

51.53     1 

.  090 

27446           A 

REVISION  OF  KNEE  JOINT 

15.84 

25.86 

4.07 

45.77     1 

uvu 

27447           A 

TOTAL  KNEE  REPLACEMENT 

20.75 

32.61 

5.21 

58.57     2 

090 

27448           A 

INCISION  OF  THIGH 

10.80 

13.56 

2.20 

26.56     1 

090 

27450           A 

INCISION  OF  THIGH 

13.78 

15.63 

2.49 

31.90     1 

090 

27454           A 

REALIGNMENT  OF  THIGH  BONE 

12.92 

12.24 

2.02 

27.18     1 

090 

27455           A 

REALIGNMENT  OF  KNEE 

12.65 

12.65 

2.06 

27.36     1 

090 
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MAL- 

SOURCE  GLOBAL 
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HCPCS*    MOO   STATUS           DESCRrPTION 

RVU« 

RVU« 

RVUs 

RVU* 

RVUs    PERIOD 

27457           / 

k     REALIGNMENT  OF  KNEE 

13.28 

14.02 

2.25 

29.55 

1      090 

27465           t 

k     SHORTENING  OF  THIGH  BONE 

13.53 

12.90 

2.11 

28.54 

1      090 

27466           t 

k     LENGTHENING  OF  THICK  BONE 

T5.89 

14.15 

2.40 

32.44 

1      090 

27468           / 

k     SHORTEN/LENGTHEN  THIGHS 

18.61 

17.74 

2.90 

39.25 

1      090 

27470           / 

k     REPAIR  OF  THIGH 

15.61 

17.57 

2.74 

35.92 

1      090 

2747?           / 

k     REPAIR/GRAFT  Of  THIGH 

17.28 

20.93 

3.33 

41.54 

1      090 

27475           / 

k     SURGERY  TO  STOP  LEG  GROWTH 

8.55 

8.16 

1.34 

18.05 

1      090 

27477           / 

k     SURGERY  TO  STOP  LEG  GROWTH 

9.81 

17.31 

2.71 

29.83 

1      090 

27479           / 

k     SURGERY  TO  STOP  LEG  GROWTH 

12.84 

12.25 

2.00 

27.09 

1      090 

27485           / 

k     SURGERY  TO  STOP  LEG  GROWTH 

8.75 

8.34 

1.37 

18.46 

1      090 

27486           / 

k     REVISE  KNEE  JOINT  REPLACE 

17.52 

28.29 

4.50 

50.31 

1      090 

27487           / 

k     REVISE  KNEE  JOINT  REPLACE 

22.86 

39.32 

6.30 

68.48 

1      090 

27488           t 

k     REMOVAL  OF  KNEE  PROSTHESIS 

15.25 

17.03 

2.72 

35.00 

1      090 

27495           / 

k     REINFORCE  THIGH 

15.03 

18.58 

2.97 

36.58 

1      090 

27500           / 

k     TREATMENT  OF  THIGH  FRACTURE 

5.58 

5.70 

0.86 

12.14 

2      090 

27502           i 

k     TREATMENT  OF  THIGH  FRACTURE 

10.03 

8.09 

1.28 

19.40 

1      090 

27504          / 

k     REPAIR  OF  THIGH  FRACTURE 

12.25 

10.15 

1.66 

24.06 

1      090 

27506           i 

k     REPAIR  OF  THIGH  FRACTURE 

16.30 

16.88 

2.70 

35.88 

1      090 

27508           1 

k     TREATMENT  OF  THIGH  FRACTURE 

5.49 

4.45 

0.69 

10.63 

2      090 

27510          / 

k     TREATMENT  OF  THIGH  FRACTURE 

8.63 

7.19 

1.14 

16.96 

1      090 

27512           t 

k     REPAIR  OF  THIGH  FRACTURE 

13.01 

12.25 

1.96 

27.24 

1      090 

27514           / 

k     REPAIR  OF  THIGH  FRACTURE 

16.84 

16.61 

2.66 

36.11 

1      090 

27516           i 

k     REPAIR  OF  THIGH  GROWTH  PLATE 

5.18 

*5.07 

0.75 

11.00 

2      090 

27517           / 

k     REPAIR  OF  THIGH  GROWTH  PLATE 

8.64 

8.24 

1.35 

18.23 

1      090 

27518           t 

k     REPAIR  OF  THIGH  GROWTH  PLATE 

12.18 

11.62 

1.90 

25.70 

1      090 

27519           t 

k     REPAIR  OF  THIGH  GROWTH  PLATE 

14.56 

13.36 

2.16 

30.08 

1      090 

27520           < 

k     TREAT  KNEECAP  FRACTURE 

2.83 

3.20 

0.48 

6.51 

2      090 

27522           / 

k     REPAIR  OF  KNEECAP  FRACTURE 

7.58 

7.31 

1.08 

15.97 

1      090 

27524           t 

I     REPAIR  OF  KNEECAP  FRACTURE 

9.87 

10.90 

1.74 

22.51 

1      090 

27530           / 

k     TREATMENT  OF  KNEE  FRACTURE 

3.40 

3.59 

0.55 

7.54 

2      090 

27532           / 

k     TREATMENT  OF  KNEE  FRACTURE 

7.18 

5.99 

0.96 

14.13 

1      090 

27534           / 

k     REPAIR  OF  KNEE  FRACTURE 

11.60 

11.19 

1.78 

24,57 

1      090 

27536           t 

k     REPAIR  OF  KNEE  FRACTURE 

13.36 

12.32 

1.97 

27.65 

1      090 

27537           i 

k     REPAIR/GRAFT  KNEE  FRACTURE 

15.21 

17.93 

2.87 

36.01 

1      090 

27538           t 

k     TREAT  KNEE  FRACTURECS) 

4.89 

3.55 

0.55 

8.99 

1      090 

27540           t 

k     REPAIR  OF  KNEE  FRACTURE 

13.04 

11.54 

1.83 

26.41 

1      090 

27550           < 

k     TREAT  KNEE  DISLOCATION 

S.82 

2.71 

0.37 

8.90 

1      090 

27552          / 

k     TREAT  KNEE  DISLOCATION 

7.79 

3.62 

0.57 

11.98 

1      090 

27554           I 

k     REPAIR  OF  KNEE  DISLOCATION 

10.42 

9.94 

1.63 

21.99 

1      090 

27556           / 

k     REPAIR  OF  KNEE  DISLOCATION 

14.20 

13.16 

2.06 

29.42 

1      090 

27557           / 

k     REPAIR  OF  KNEE  DISLOCATION 

16.65 

15.38 

2.56 

34.59 

1      090 

27560           t 

k     TREAT  KNEECAP  DISLOCATION 

3.84 

1.51 

0.16 

5.51 

1      090 

27562           / 

k     TREAT  KNEECAP  DISLOCATION 

5.77 

5.46 

0.80 

12.03 

1      090 

27564           / 

k     REPAIR  KNEECAP  DISLOCATION 

9.35 

7.34 

1.33 

18.02 

1      090 

27566   ,        / 

k     REPAIR  KNEECAP  DISLOCATION 

12.10 

11.15 

1.76 

25.01 

1      090 

27570           / 

k     FIXATION  OF  KNEE  JOINT 

1.78 

1.81 

0.29 

3.88 

2      010 

27580           / 

k     FUSION  OF  KNEE 

12.92 

16.82 

2.70 

32.44 

1      090 

27590           / 

k     AMPUTATE  LEG  AT  THIGH 

10.79 

9.60 

1.89 

22.28 

1      090 

27591           / 

k     AMPUTATE  LEG  AT  THIGH 

11.69 

12.41 

2.22 

26.32 

1      090 

27592           1 

k     AMPUTATE  LEG  AT  THIGH 

9.23 

8.55 

1.70 

19.48 

1      090 

27594           / 

k     AMPUTATION  FOLLOW-UP  SURGERY 

6.63 

3.85 

0.72 

11.20 

2      090 

27596           < 

k     AMPUTATION  FOLLOW-UP  SURGERY 

10.15 

7.77 

1.50 

19.42 

1      090 

27598   '        1 

k     AMPUTATE  LOWER  LEG  AT  KNEE 

10.08 

10.57 

1.87 

22.52 

1      090 

27599           < 

:     LEG  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

27600           / 

k     DECOMPRESSION  OF  LOWER  LEG 

5.30 

3.58 

0.68 

9.56 

1      090 

27601           / 

k     DECOMPRESSION  OF  LOWER  LEG 

5.26 

3.57 

0.71 

9.54 

1      090 

27602           / 

k     DECOMPRESSION  OF  LOWER  LEG 

6.98 

4.26 

0.81 

12.05 

1      090 

27603           t 

k     DRAIN  LOWER  LEG  LESION 

4.65 

2.51 

0.43 

7.59 

1      090 

27604           / 

k     DRAIN  LOWER  LEG  BURSA 

4.46 

1.07 

0.14 

5.67 

1      090 

27605           i 

k     INCISION  OF  ACHILLES  TENDON 

2.97 

1.24 

0.14 

4.35 

2      010 

27606           i 

k     INCISION  OF  ACHILLES  TENDON 

4.07 

2.23 

0.36 

6.66 

1      010 

27607           / 

k     TREAT  LOWER  LEG  BONE  LESION 

7.43 

6.34 

1.03 

14.80 

1      090 

27610           / 

k     EXPLORE/TREAT  ANKLE  JOINT 

7.66 

7.83 

1.19 

16.68 

1      090 

27612           i 

k     EXPLORATION  OF  ANKLE  JOINT 

6.56 

9.24 

1.37 

17.17 

1      090 

27613          / 

k     BIOPSY  LOWER  LEG  SOFT  TISSUE 

2.23 

0.71 

0.10 

3.04 

1      010 

27614           / 

k     BIOPSY  LOWER  LEG  SOFT  TISSUE 

5.58 

2.39 

0.39 

8.36 

1      090 

27615           / 

k     REMOVE  TUMOR,  LOWER  LEG 

12.43 

8.67 

1.50 

22.60 

1      090 

27618           / 

\            REMOVE  LOWER  LEG  LESION 

5.20 

2.21 

0.33 

7.74 

1      090 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORNATtON 


WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS*    NOD   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs      RVUs    PERIOD 

27619           / 

k     REMOVE  LOWER  LEG  LESION 

8.41 

4.36 

0.71 

13.48 

090 

27620           / 

k     EXPLORE,  TREAT  ANKLE  JOINT 

6.00 

6.36 

1.01 

13.37 

090 

27625           / 

k     REMOVE  ANKLE  JOINT  LINING 

8.31 

9.19 

1.34 

18.84 

090 

27626          / 

k     REMOVE  ANKLE  JOINT  LINING 

8.94 

12.07 

1.32 

22.33 

090 

27630          / 

k     REMOVAL  OF  TENDON  LESION 

4.90 

3.26 

0.49 

8.65 

090 

27635          / 

k     REMOVE  LOWER  LEG  BONE  LESION 

7.68 

8.48 

1.34 

17.50     1 

090 

27637          / 

k     REMOVE/GRAFT  LEG  BONE  LESION 

9.63 

8.92 

1.48 

20.03 

090 

27638          / 

k    REMOVE/GRAFT  LEG  BONE  LESION 

10.42 

9.64 

1.60 

21.66 

090 

27640          / 

k     PARTIAL  REMOVAL  OF  TIBIA 

10.76 

10.34 

1.66 

22.76 

090 

27641          / 

k     PARTIAL  REMOVAL  OF  FIBULA 

8.80 

7.51 

1.24 

17.55 

090 

27645    ,      / 

k     EXTENSIVE  LOWER  LEG  SURGERY 

13.85 

12.26 

2.09 

28.20 

090 

27646          / 

k     EXTENSIVE  LOWER  LEG  SURGERY 

12.32 

11.33 

1.80 

25.45 

090 

27647          / 

k     EXTENSIVE  ANKLE/HEEL  SURGERY 

11.81 

10.48 

1.42 

23.71 

090 

27648          i 

k     INJECTION  FOR  ANKLE  X-RAT 

1.01 

0.56 

0.05 

1.62     i 

I              000 

27650          i 

k     REPAIR  ACHILLES  TENDON 

7.61 

9.46 

1.49 

18.56 

1      090 

27652          i 

k     REPAIR/GRAFT  ACHILLES  TENDON 

8.19 

10.98 

1.65 

20.82 

1      090 

27654          / 

k     REPAIR  OF  ACHILLES  TENDON 

9.83 

11.52 

1.74 

23.09 

1      090 

27656          / 

k     REPAIR  LEG  FASCIA  DEFECT 

4.55 

3.35 

0.58 

8.48 

1      090 

27658          / 

k     REPAIR  OF  LEG  TENDON,  EACH 

4.86 

4.56 

0.64 

10.06 

1      090 

27659          / 

k     REPAIR  OF  LEG  TENDON,  EACH 

6.61 

6.19 

0.91 

13.71 

1      090 

27664          i 

k    REPAIR  OF  LEG  TENDON.  EACH 

4.57 

3.60 

0.56 

8>73 

1      090 

27665          i 

k    REPAIR  OF  LEG  TENDON,  EACH 

5.39 

5.21 

0.80 

11.40 

1      090 

27675          i 

\           REPAIR  LOWER  LEG  TENDONS 

7.15 

6.75 

0.99 

14.89 

1      090 

27676          i 

k    REPAIR  LOWER  LEG  TENDONS 

8.29 

7.96 

1.20 

17.45 

1      090 

27690                         i 

k     RELEASE  OF  LOWER  LEG  TENDON 

5.66 

4.34 

0.65 

10.65 

1      090 

27681          / 

k     RELEASE  OF  LOWER  LEG  TENDONS 

6.70 

6.30 

0.91 

13.91 

1      090 

27685          / 

k     REVISION  OF  LOWER  LEG  TENDON 

6.41 

4.03 

0.43 

10.87 

1      090 

27686          i 

k    REVISE  LOWER  LEG  TENDONS 

7.30 

6.91 

0.95 

15.16 

1      090 

27687          / 

k     REVISION  OF  CALF  TENDON 

6.15 

5.74 

0.80 

12.69 

1      090 

27690          4 

k     REVISE  LOWER  LEG  TENDON 

8.53 

7.11 

0.93 

16.57 

1      090 

27691          / 

k    REVISE  LOWER  LEG  TENDON 

9.74 

8.52 

1.30 

19.36 

1      090 

27692          / 

k     REVISE  ADDITIONAL  LEG  TENDON 

1.96 

1.87 

0.31 

4.14 

1      ZZZ 

27695          t 

k     REPAIR  OF  ANKLE  LIGAMENT 

6.42 

8.96 

1.39 

16.77 

1      090 

27696          / 

k     REPAIR  OF  ANKLE  LIGAMENTS 

8.14 

7.44 

1.22 

16.80 

1      090 

27698          / 

k     REPAIR  OF  ANKLE  LIGAMENT 

7.76 

12.98 

1.95 

22.69 

1      090 

27700          i 

k     REVISION  OF  ANKLE  JOINT 

9.14 

12.73 

1.59 

23.46 

1      090 

27702          / 

k    RECONSTRUCT  ANKLE  JOINT 

13.32 

25.85 

4.20 

43.37 

1      090 

27703          / 

k     RECONSTRUCTION,  ANKLE  JOINT 

15.26 

14.55 

2.38 

32.19 

1      090 

27704          / 

k     REMOVAL  OF  ANKLE  IMPLANT 

7.59 

6.16 

1.03 

14.78 

1      090 

27705          / 

k     INCISION  OF  TIBIA 

10.15 

11.31 

1.85 

23.31 

1      090 

27707          / 

k     INCISION  OF  FIBULA 

3.91 

5.13 

0.83 

9.87 

1      090 

27709          i 

k     INCISION  OF  TIBIA  &  FIBULA 

9.63 

13.88 

2.25 

25.76 

1      090 

27712          1 

k     REALIGNMENT  OF  LOWER  LEG 

12.45 

11.58 

1.72 

25.75 

1      090 

27715          / 

k     REVISION  OF  LOWER  LEG 

13.66 

13.29 

1.97 

28.92 

1      090 

27720          J 

k     REPAIR  OF  TIBIA 

11.54 

14.73 

'  2.38 

28.65 

1      090 

27722          / 

k     REPAIR/GRAFT  OF  TIBIA 

11.51 

11.07 

1.73 

24.31 

1      090 

27724          / 

k     REPAIR/GRAFT  OF  TIBIA 

12.76 

18.61 

3.02 

34.39 

1      090 

27725          1 

k     REPAIR  OF  LOWER  LEG 

11.63 

11.00 

1.62 

24.25 

1      090 

27727          t 

k     REPAIR  OF  LOWER  LEG 

13.58 

9.87 

1.93 

25.38 

1      090 

27730          / 

k     REPAIR  OF  TIBIA  EPIPHYSIS 

7.25 

3.79 

0.88 

11.92 

1      090 

27732          / 

k     REPAIR  OF  FIBULA  EPIPHYSIS 

5.34 

5.09 

0.83 

11.26 

1      090 

27734          < 

k     REPAIR  LOWER  LEG  EPIPHYSES 

8.32 

7.94 

1.30 

17.56 

1      090 

27740          / 

k     REPAIR  OF  LEG  EPIPHYSES 

9.23 

8.81 

l.U 

19.48 

1      090 

27742          / 

k     REPAIR  OF  LEG  EPIPHYSES 

10.25 

9.78 

1.60 

21.63 

1      090 

27745          < 

k     REINFORCE  TIBIA 

9.89 

9.45 

1.47 

20.81 

1      090 

27750          f 

k     TREATMENT  OF  TIBIA  FRACTURE 

3.05 

3.64 

0.54 

7.23 

I              090 

27752          / 

k     TREATMENT  OF  TIBIA  FRACTURE 

5.44 

5.37 

0.85 

11.66 

1      090 

27754          t 

k     REPAIR  OF  TIBIA  FRACTURE 

6.98 

6.25 

0.96 

14.19 

1      090 

27756          / 

k     REPAIR  OF  TIBIA  FRACTURE 

10.73 

11.13 

1.79 

23.65 

1      090 

27758          / 

k     REPAIR  OF  TIBIA  FRACTURE 

12.86 

14.47 

2.33 

29.66 

1      090 

27760          / 

k     TREATMENT  OF  ANKLE  FRACTURE 

2.96 

2.72 

0.38 

6.06 

I               090 

27762          / 

k     TREATMENT  OF  ANKLE  FRACTURE 

5.05 

3.54 

0.54 

9.13 

1      090 

27764          / 

k    REPAIR  OF  ANKLE  FRACTURE 

6.19 

4.30 

0.63 

11.12 

1      090 

27766          / 

k     REPAIR  OF  ANKLE  FRACTURE 

8.01 

8.29 

1.33 

17.63 

1      090 

27780          / 

k     TREATMENT  OF  FIBULA  FRACTURE 

2.60 

2.08 

0.27 

4.95     2      090 

27781          / 

k     TREATMENT  OF  FIBULA  FRACTURE 

4.43 

3.47 

0.52 

8.42 

1      090 

27782          i 

k     REPAIR  OF  FIBULA  FRACTURE 

4.83 

4.87 

0.63 

10.33 

1      090 

27784          / 

k     REPAIR  OF  FIBULA  FRACTURE 

6.80 

5.88 

0.92 

13.60 

1      090 

•All 
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AOOENOUM  B 
RELATIVE  VALUE  UNITS  <RVUs}  Ate  REUTED  INFORMATION 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVU« 

RVU* 

RVU« 

RVUt      RVU*    PERIOD 

27786           1 

\           TREATMENT  OF  ANKLE  FRACTURE 

2.81 

2.65 

0.39 

5.85     2 

090 

27788           1 

\           TREATMENT  OF  ANKLE  FRACTURE 

4.48 

3.45 

0.54 

8.47     1 

090 

27790           1 

\            REPAIR  OF  ANKLE  FRACTURE 

5.24 

4.04 

0.58 

9.86     1 

090 

27792           1 

\           REPAIR  OF  ANKLE  FRACTURE 

7.42 

7.78 

1.23 

16.43     1 

090 

27800           1 

[           TREAT  LOUER  LEG  FRACTURES 

S.32 

3.83 

0.54 

7.69     2 

090 

27802           1 

\           TREAT  LOUER  LEG  FRACTURES 

7.09 

6.88 

1.09 

15.06     1 

090 

27804           1 

k     REPRIR  LOUER  LEG  FRACTURES 

8.49 

8.40 

1.35 

18.24     1 

090 

27806           1 

\            REPAIR  LOUER  LEG  FRACTURES 

10.30 

12.70 

2.04 

25.04     1 

090 

27808           1 

I     TREATMENT  OF  ANKLE  FRACTURE 

2.78 

2.94 

0.41 

6.13     2 

090 

27810           1 

I-    TREATMENT  OF  ANKLE  FRACTURE 

5.07 

5.33 

0.84 

11.24     1 

090 

27812           1 

k     REPAIR  OF  ANKLE  FRACTURE 

6.21 

6.17 

1.01 

13.39     1 

090 

278U           1 

k     REPAIR  OF  ANKLE  FRACTURE 

10.40 

10.53 

1.69 

22.62     1 

090 

27816           1 

k     TREATMENT  OF  ANKLE  FRACTURE 

2.8* 

4.03 

0.59 

7.48     2 

090 

27818           1 

i            TREATMENT  OF  ANKLE  FRACTURE 

5.36 

7.03 

1.11 

13.50     1 

090 

27820           1 

k     REPAIR  OF  ANKLE  FRACTURE 

7.42 

7.08 

1.15 

15.65     1 

090 

27822           1 

k     REPAIR  OF  ANKLE  FRACTURE 

8.84 

12.34 

1.98 

23.16     1 

090 

27823          t 

k     REPAIR  OF  ANKLE  FRACTURE 

11.49 

13,47 

2.16 

27.12     1 

090 

27810          t 

k     TREAT  LOUER  LEG  DISLOCATION 

3.69 

3.43 

0.49 

7.61     1 

090 

27831           4 

k     TREAT  LOUER  LEG  DISLOCATION 

4.S1 

4.19 

0.63 

9.33     1 

090 

27832           1 

k     REPAIR  LOUER  LEG  DISLOCATION 

6.28 

6.01 

0.94 

13.23     1 

090 

27840           t 

k     TREAT  ANKLE  DISLOCATION 

4.51 

1.96 

0.22 

6.69     1 

090 

27842          I 

I     TREAT  ANKLE  DISLOCATION 

6.03 

2.34 

0.35 

8.72     1 

090 

27844           ( 

k     REPAIR  ANKLE  DISLOCATION 

8.12 

7.34 

1.14 

16.60     1 

090 

27846           # 

k     REPAIR  ANKLE  DISLOCATION 

9.53 

9.05 

1.45 

20.03     1 

090 

27848           1 

k     REPAIR  ANKLE  DISLOCATION 

11.02 

8.81 

1.39 

21.22     1 

090 

27860           < 

k     FIXATION  OF  ANKLE  JOINT 

2.42 

1.47 

0.24 

4.13     i 

>              010 

27870           1 

k     FUSION  OF  ANKLE  JOINT 

10.99 

14.67 

2.33 

27.99     1 

090 

27871           < 

k     FUSION  OF  TIBIOFIBULAR  JOINT 

9.01 

8.21 

1.28 

18.50     1 

090 

27880           i 

k     AMPUTATION  OF  LOWER  LEG 

11.26 

8.81 

1.69 

21.76     1 

090 

27881           t 

k     AMPUTATION  OF  LOWER  LEG 

11.48 

11.40 

1.96 

24.84     1 

090 

27882           1 

k     AMPUTATION  OF  LOWER  LEG 

8.22 

7.76 

1.50 

17.48     1 

090 

27884           i 

k     AMPUTATION  FOLLOW-UP  SURGERY 

7.80 

3.55 

0.65 

12.00     1 

090 

27886           1 

k     AMPUTATION  FOLLOU-UP  SURGERY 

8.79 

7.56 

1.41 

17.76     1 

090 

27888           i 

k     AMPUTATION  OF  FOOT  AT  ANKLE 

9.18 

10.01 

1.74 

20.93 

090 

27889           1 

k     AMPUTATION  OF  FOOT  AT  ANKLE 

9.30 

8.88 

1.64 

19.82 

090 

27899           ( 

:     LEG/ANKLE  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

28001           / 

k     DRAINAGE  OF  BURSA  OF  FOOT 

2.8S 

0.56 

0.05 

3.a   : 

I             010 

28002          t 

{            TREATMENT  OF  FOOT  INFECTION 

3.96 

2.38 

0.34 

6.68     : 

I              010 

28003           / 

I     TREATMENT  OF  FOOT  INFECTION 

7.89 

3.69 

0.63 

12.21 

1      090 

28005          i 

k     TREAT  FOOT  BONE  LESION 

8.06 

4.30 

0.65 

13.01 

1      090 

28008          / 

(     INCISION  OF  FOOT  FASCIA 

4.42 

2.83 

0.30 

7.55 

1      090 

28010          i 

k     INCISION  OF  TOE  TENDON 

3.13 

3.82 

0.34 

7.29 

1      090 

28011          ( 

k     INCISION  OF  TOE  TENDONS 

4.20 

1.86 

0.20 

6.26 

1      090 

28020          / 

I     EXPLORATION  OF  A  FOOT  JOINT 

5.00 

4.64 

0.60 

10.24 

1      090 

28022          1 

t     EXPLORATION  OF  A  FOOT  JOINT 

4.65 

2.89 

0.32 

7.86 

1      090 

28024          / 

(     EXPLORATION  OF  A  TOE  JOINT 

4.34 

2.52 

0.25 

7.11 

1      090 

28030          i 

t     REMOVAL  OF  FOOT  NERVE 

6.09 

4.14 

0.44 

10.67 

1      090 

28035          / 

t     DECOMPRESSION  OF  TIBIA  NERVE 

5.08 

7.11 

0.95 

13.14 

1      090 

28043          / 

«     EXCISION  OF  FOOT  LESION 

3.40 

1.82 

0.21 

5.63 

1      090 

28045          / 

k     EXCISION  OF  FOOT  LESION 

4.70 

4.20 

0.49 

9.39 

1      090 

28046           / 

(     RESECTION  OF  TUMOR,  FOOT 

9.92 

5.64 

0.83 

16.39 

1      090 

28050           1 

t     BIOPSY  OF  FOOT  JOINT  LINING 

4.20 

4.10 

0.48 

8.78 

1      090 

28052           i 

1   ,  BIOPSY  OF  FOOT  JOINT  LINING 

3.90 

4.02 

0.45 

8.37 

1      090 

28054          J 

1     BIOPSY  OF  TOE  JOINT  LINING 

3.38 

2.36 

0.29 

6.03 

1      090 

28060 

k     PARTIAL  REMOVAL  FOOT  FASCIA 

5.33 

4.45 

0.57 

10.35 

1      090 

28062 

\           REMOVAL  OF  FOOT  FASCIA 

6.56 

7.44 

0.91 

14.91 

1      090 

28070 

\           REMOVAL  OF  FOOT  JOINT  LINING 

4.98 

4.72 

0.51 

10.21 

1      090 

28072 

\            REMOVAL  OF  FOOT  JOINT  LINING 

4.56 

3.38 

O.U 

8.38 

1      090 

28080 

»     REMOVAL  OF  FOOT  LESION 

3.35 

4.44 

0.48 

8.27 

1      090 

28086 

h            EXCISE  FOOT  TENDON  SHEATH 

4.76 

4.46 

0.62 

9.84 

1      090 

28088 

»     EXCISE  FOOT  TENDON  SHEATH 

3.82 

3.82 

0.42 

8.06 

1      090 

28090 

H           REMOVAL  OF  FOOT  LESION 

4.50 

3.18 

0.30 

7.98 

1      090 

28092 

A     REMOVAL  OF  TOE  LESIONS 

3.68 

2.14 

0.26 

6.08 

1      090 

28100 

A     REMOVAL  OF  ANKLE/HEEL  LESION 

5.66 

4.82 

0.60 

11.08 

1      090 

28102 

A     REMOVE/GRAFT  FOOT  LESION 

7.70 

7.21 

0.89 

15.80 

1      090 

28103 

A     REMOVE/GRAFT  FOOT  LESION 

6.43 

5.90 

0.73 

13.06 

1      090 

28104 

A     REMOVAL  OF  FOOT  LESION 

5.11 

4.57 

0.52 

10.20 

1      090 

28106 

A     REMOVE/GRAFT  FOOT  LESION 

7.11 

6.77 

0.83 

14.71 

1      090 

NCPCS* 


28107 

28108 

28110 

28111 

28112 

28113 

28114 

28116 

28118 

28119 

28120 

28122 

28124 

28126 

28130 

28140 

28150 

28153 

28160 

28171 

28173 

28175 

28190 

28192 

28193 

28200 

28202 

28208 

28210 

28220 

28222 

28225 

28226 

28230 

28232 

28234 

28236 

28238 

28240 

28250 

28260 

28261 

28262 

28264 

28270 

28272 

28280 

28285 

28286 

28288 

28290 

28292 

28293 

28294 

28296 

28297 

28298 

28299 

28300 

28302 

28304 

28305 

28306 

28307 

28308 

28309 

28310 

28312 


MOO   STi 


iTUS 


ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUt)  AND  REUTED  INFORMATION 


DESCtlPTION 


REMOVE/GRAFT  FOOT  LESION 
REMOVAL  OF  TOE  LESIONS 
PART  REMOVAL  OF  METATARSAL 
PART  REMOVAL  OF  METATARSAL 
PART  REMOVAL  OF  METATARSAL 
PART  REMOVAL  OF  METATARSAL 
REMOVAL  OF  METATARSAL  HEADS 
REVISION  OF  FOOT 
REMOVAL  OF  HEEL  BONE 
REMOVAL  OF  HEEL  SPUR 
PART  REMOVAL  OF  ANKLE/HEEL 
PARTIAL  REMOVAL  OF  FOOT  BONE 
PARTIAL  REMOVAL  OF  TOE 
PARTIAL  REMOVAL  OF  TOE 
REMOVAL  OF  ANKLE  BONE 
REMOVAL  OF  METATARSAL 
REMOVAL  OF  TOE 
PARTIAL  REMOVAL  OF  TOE 
PARTIAL  REMOVAL  OF  TOE 
EXTENSIVE  FOOT  SURGERY 
EXTENSIVE  FOOT  SURGERY 
EXTENSIVE  FOOT  SURGERY 
REMOVAL  OF  FOOT  FOREIGN  BODY 
REMOVAL  OF  FOOT  FOREIGN  BOOT 
REMOVAL  OF  FOOT  FOREIGN  BOOT 
REPAIR  OF  FOOT  TENDON 
REPAIR/CRAFT  OF  FOOT  TENDON 
REPAIR  OF  FOOT  TENDON 
REPAIR/GRAFT  OF  FOOT  TENDON 
RELEASE  OF  FOOT  TENDON 
RELEASE  OF  FOOT  TENDONS 
RELEASE  OF  FOOT  TENDON 
RELEASE  OF  FOOT  TENDONS 
INCISION  OF  FOOT  TENDON(S) 
INCISION  OF  TOE  TENDON 
INCISION  OF  FOOT  TENDON 
TRANSFER  OF  FOOT  TENDON 
REVISION  OF  FOOT  TENDON 
RELEASE  OF  BIG  TOE 
REVISION  OF  FOOT  FASCIA 
RELEASE  OF  MIDFOOT  JOINT 
REVISION  OF  FOOT  TENDON 
REVISION  OF  FOOT  AND  ANKLE 
RELEASE  OF  MIDFOOT  JOINT 
RELEASE  OF  FOOT  CONTRACTURE 
RELEASE  OF  TOE  JOINT,  EACH 
FUSION  OF  TOES 
REPAIR  OF  HAMMERTOE 
REPAIR  OF  HAMMERTOE 
PARTIAL  REMOVAL  OF  FOOT  BONE 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
INCISION  OF  HEEL  BONE 
INCISION  OF  ANKLE  BONE 
INCISION  OF  MIDFOOT  BONES 
INCISE/GRAFT  MIDFOOT  BONES 
INCISION  OF  METATARSAL 
INCISION  OF  METATARSAL 
INCISION  OF  METATARSAL 
INCISION  OF  METATARSALS 
REVISION  OF  BIG  TOE 
REVISION  OF  TOE 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

WORK   FEE 

RMJt 

RWM 

RWM 

RVUt     RVUt    PERIOD 

5.U 

5.11 

0.51 

11.06 

1      090 

4.22 

4.43 

0.39 

9.04 

1      090 

4.02 

3.67 

0.41 

8.10 

1      090 

4.89 

5.32 

0.69 

10.90 

1      090 

4.46 

4.17 

0.47 

9.10 

1      090 

4.31 

4.68 

0.51 

9.50 

1      090 

7.55 

10.79 

1.50 

19.84 

1      090 

6.50 

5.77 

0.61 

12.68 

1      090 

5.85 

6.02 

0.70 

12.57 

1      090 

5.38 

5.73 

0.61 

11.72 

1      090 

6.92 

5.32 

0.71 

12.95 

1      090 

6.97 

4.72 

0.58 

12.27 

1      090 

4,63 

4.33 

0.38 

9.34 

1      090 

3.58 

4.19 

0.37 

8.14 

1      090 

7.72 

7.41 

0.93 

16.06 

1      090 

6.80 

5.19 

0.66 

12.65 

1      090 

4.03 

3.47 

0.40 

7.90 

1      090 

3.59 

4.20 

0.37 

8.16 

1      090 

3.79 

4.34 

0.39 

8.52 

1      090 

9.46 

8.42 

0.93 

18.81 

1      090 

8.62 

7.59 

0.95 

17.16 

1      090 

5.88 

5.49 

0.60 

11.97 

1      0*0 

2.02 

0.56 

0.05 

2,63 

2      010 

4.73 

2.06 

0.25 

7.04 

1      090 

5.73 

2.51 

0.31 

8.55 

1      090 

4.69 

5.34 

0.53 

10.56 

1      090 

6.72 

6.13 

0.81 

13.66 

1      090 

4.33 

2.96 

0.29 

7.58 

1      090 

6.27 

5.89 

0.64 

12.80 

1      090 

4.51 

4.07 

0.45 

9.03 

1      090 

5.65 

5.43 

0.62 

11.70 

1      090 

3.61 

2.50 

0.26 

6.37 

1      090 

4.51 

3.57 

0.42 

8.50 

1      090 

4.21 

2.56 

0.23 

7,00 

1      090 

3.44 

1.69 

0.15 

5.28 

1      090 

3.36 

1.61 

0.14 

5.11 

1      090 

8.45 

7.92 

1.14 

17.51 

1      090 

7.66 

7.62 

0.89 

16.17 

1      090 

4.34 

2.24 

0.24 

6.62 

090 

5.97 

4.70 

0.53 

11:20 

090 

7.90 

4.67 

0.51 

13.08 

1      090 

9.40 

6.23 

0.62 

16.25 

090 

12.85 

12.55 

1.52 

26.92 

090 

10.33 

10.06 

1.23 

21.64 

090 

4.82 

2.77 

0.24 

7.83     1 

090 

3.87 

2.15 

0.19 

6.21     1 

090 

5.19 

2.34 

0.31 

7.84     1 

090 

3.77 

4.61 

0.41 

8.79     1 

090 

4.65 

3.78 

0.39 

8,82     1 

090 

3.93 

3.95 

0.45 

8,33     1 

090 

5.66 

5.65 

0.67 

11.98     1 

090 

6.57 

7,43 

0.78 

14.78     1 

090 

8.69 

10.07 

1.03 

19.79     1 

090 

8.58 

9.65 

0.91 

19.14     1 

090 

9.17 

9.29 

1.03 

19.49     1 

090 

9.16 

9.50 

1.10 

19.76     1 

090 

7.92 

9.37 

0.83 

18.12     1 

090 

8.91 

10.69 

1.13 

20.73     1 

090 

9.61 

6,87 

0.83 

17.31     1 

090 

9.62 

9,37 

1.17  , 

20.16     1 

090 

9.14 

6.79 

0.74 

16.67     1 

090 

10.52 

10.38 

1.08 

21.98     1 

090 

6.02 

4.81 

0.50 

11.33     1 

090 

6.37 

6.19 

0.80 

13,36     2 

090 

5.37 

6.02 

0.53 

11,92     1 

090 

9.31 

7.24 

1.05 

17.60     1 

090 

5.34 

4.40 

O.U 

10,18     1 

090 

4.53 

4.80 

0.48 

9.81     1 

090 
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AOOENOUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AM)  RELATED  INFORMATION 


PRACTICE 

MAL- 

SAMCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK   FEE 

HCPCS*    NOD   STATUS           DESCRIPTION 

RVUs 

RVU* 

RVU« 

RVU* 
8.03 

RVUt    PERIOD 

28313           A 

REPAIR  DEFORMITY  OF  TOE 

5.00 

2.71 

0.32 

1      090 

2831S           A 

REMOVAL  OF  SESAMOID  BONE 

4.84 

4.47 

0.43 

9.74 

1      090 

28320           A 

REPAIR  OF  FOOT  BONES 

9.24 

9.16 

1.08 

19.48 

1      090 

28322           A 

REPAIR  OF  METATARSALS 

8.47 

4.92 

0.56 

13.95 

1      090 

28340           A 

RESECT  ENLARGED  TOE  TISSUE 

6.93 

6.68 

0.96 

14.57 

1      090 

28341           A 

RESECT  ENLARGED  TOE 

8.28 

8.07 

1.01 

17.36 

1      090 

283U           A 

REPAIR  EXTRA  TOE(S) 

4.09 

3.90 

0.64 

8.63 

1      090 

28345           A 

REPAIR  UEBBED  TOECS) 

5.81 

5.32 

0.75 

11.88 

1      090 

28360           C 

RECONSTRUCT  CLEFT  FOOT 

0.00 

0.00 

0.00 

0.00 

090 

28400           A 

TREATMENT  OF  HEEL  FRACTURE 

2.12 

2.90 

0.42 

5.44 

2      090 

28405           A 

TREATMENT  OF  HEEL  FRACTURE 

4.52 

4.10 

0.62 

9.24 

1      090 

28406           A 

TREATMENT  OF  HEEL  FRACTURE 

6.13 

6.42 

0.96 

13.53 

1      090 

28410           « 

REPAIR  OF  HEEL  FRACTURE 

5.60 

5.43 

0.71 

11.74 

1      090 

28415           « 

REPAIR  OF  HEEL  FRACTURE 

9.89 

9.50 

1.47 

20.86 

1      090 

28420           4 

REPAIR/GRAFT  HEEL  FRACTURE 

11.92 

11.48 

1.72 

25.12 

1      090 

28430           t 

TREATMENT  OF  ANKLE  FRACTURE 

2.07 

2.58 

0.36 

5.01 

2      090 

28435           « 

TREATMENT  OF  ANKLE  FRACTURE 

3.43 

3.54 

0.53 

7.50 

1      090 

28436           » 

TREATMENT  OF  ANKLE  FRACTURE 

4.64 

4.42 

0.72 

9.78 

1      090 

28U0           H 

REPAIR  OF  ANKLE  FRACTURE 

4.10 

3.78 

0.26 

8.14 

.1      090 

28445           < 

REPAIR  OF  ANKLE  FRACTURE 

9.26 

9.28 

1.48 

20.02 

1      090 

28450           « 

TREAT  MIDFOOT  FRACTURE,  EACH 

1.86 

1.96 

0.26 

4.08 

2      090 

28455           * 

TREAT  MIDFOOT  FRACTURE,  EACH 

3.10 

2.67 

0.35 

6.12 

1      090 

28456           » 

REPAIR  MIDFOOT  FRACTURE 

2.52 

2.40 

0.39 

5.31 

1      090 

28460           » 

REPAIR  MIDFOOT  FRACTURE, EACH 

6.44 

6.21 

0.71 

13.36 

1      090 

28465           H 

REPAIR  MIDFOOT  FRACTURE, EACH 

6.90 

5.83 

0.85 

13.58 

1      090 

28470           < 

TREAT  METATARSAL  FRACTURE 

1.85 

1.89 

0.24 

3.98 

1      090 

28475           t 

TREAT  METATARSAL  FRACTURE 

2.89 

2.47 

0.31 

5.67 

1      090 

28476           H 

REPAIR  METATARSAL  FRACTURE 

3.31 

3.18 

0.43 

6.92 

1      090 

28480           H 

REPAIR  METATARSAL  FRACTURE 

4.01 

2.97 

0.40 

7.38 

1      090 

28485           « 

REPAIR  METATARSAL  FRACTURE 

5.60 

4.93 

0.64 

11.17 

1      090 

28490           t 

TREAT  BIG  TOE  FRACTURE 

1.06 

0.95 

0.10 

2.11 

2      090 

28495           # 

TREAT  BIG  TOE  FRACTURE 

1.56 

1.17 

0.13 

2.86 

1      090 

28496           t 

\           REPAIR  BIG  TOE  FRACTURE 

2.29 

2.18 

0.32 

4.79 

1      090 

28500           4 

i            REPAIR  BIG  TOE  FRACTURE 

2.14 

2.01 

0.27 

4.42 

1      090 

28505           « 

{           REPAIR  BIG  TOE  FRACTURE 

3.74 

3.15 

0.45 

7.34 

1      090 

28510           t 

I     TREATMENT  OF  TOE  FRACTURE 

1.06 

0.94 

0.09 

2.09 

2      090 

28515           < 

k     TREATMENT  OF  TOE  FRACTURE 

1.44 

1.17 

0.11 

2.72 

1      090 

28520           / 

t     REPAIR  OF  TOE  FRACTURE 

1.85 

1.68 

0.22 

3.75 

1      090 

28525           J 

k     REPAIR  OF  TOE  FRACTURE 

3.24 

2.17 

0.30 

5.71 

1      090 

28530           / 

i            TREAT  SESAMOID  BONE  FRACTURE 

1.06 

1.05 

0.10 

2.21 

2      090 

28540           i 

\            TREAT  FOOT  DISLOCATION 

2.00 

0.64 

0.06 

2.70 

1      090 

28545           / 

I     TREAT  FOOT  DISLOCATION 

2.30 

1.38 

0.14 

3.82 

1      090 

28546          t 

I     TREAT  FOOT  DISLOCATION 

3.04 

2.89 

0.47 

6.40 

1      090 

28550          i 

I     REPAIR  FOOT  DISLOCATION 

2.72 

2.68 

0.27 

5.67 

1      090 

28555          i 

\            REPAIR  FOOT  DISLOCATION 

6.15 

5.87 

0.77 

12.79 

1      090 

28570          i 

k     TREAT  FOOT  DISLOCATION 

1.65 

1.68 

0.17 

3.50 

1      090 

28575          J 

1     TREAT  FOOT  DISLOCATION 

3.07 

2.92 

0.44 

6.43 

1      090 

28580          / 

I     REPAIR  FOOT  DISLOCATION 

2.71 

0.42 

0.06 

3.19 

1      090 

2858S          1 

\           REPAIR  FOOT  DISLOCATION 

7.86 

5.24 

0.59 

13.69 

1      090 

28600          J 

\           TREAT  FOOT  DISLOCATION 

1.85 

0.72 

0.08 

2.65 

1      090 

28605          / 

(     TREAT  FOOT  DISLOCATION 

2.55 

2.39 

0.35 

5.29 

1      090 

28606          i 

I     TREAT  FOOT  DISLOCATION 

4.72 

3.68 

0.59 

8.99 

1      UVO 

28610          1 

1     REPAIR  FOOT  DISLOCATION 

3.15 

3.07 

0.38 

6.60 

1      090 

2861S          J 

^     REPAIR  FOOT  DISLOCATION 

S.40 

S.24 

0.82 

11.46 

1      090 

28630          i 

\           TREAT  TOE  DISLOCATION 

1.74 

t.oe 

0.11 

2.93 

2      010 

28635           / 

K     TREAT  TOE  DISLOCATION 

1.99 

1.53 

0.19 

3.67 

2      010 

28640 

1     REPAIR  TOE  DISLOCATION 

2.02 

1.98 

0.22 

«.22 

1      090 

28645           J 

1     REPAIR  TOE  DISLOCATION 

4.17 

3.42 

0.39 

7.9fl 

1      090 

28660 

1     TREAT  TOE  DISLOCATION 

1.24 

0.67 

0.06 

1.97 

2      010 

28665 

k     TREAT  TOE  DISLOCATION 

1.96 

1.03 

0.11 

3.ia 

2      010 

28670 

1     REPAIR  OF  TOE  DISLOCATION 

1,70 

1.S8 

0.22 

3.50 

1      090 

28675 

1     REPAIR  OF  TOE  DISLOCATION 

2.83 

2.72 

0.36 

5.91 

1      090 

28705 

\            FUSION  OF  FOOT  BONES 

11.27 

10.88 

1.67 

23.82 

1      090 

28715 

ft     FUSION  OF  FXT  BONES 

10.36 

12.99 

2.00 

25.3! 

1      090 

28725 

ft     FUSION  OF  FOOT  BONES 

9.14 

9.95 

1.52 

20.61 

1      090 

28738 

ft     FUSION  OF  FOOT  BONES 

8.22 

9.48 

1.40 

19.10 

1      090 

28735 

ft     FUSION  OF  FOOT  BONES 

10.60 

10.29 

1.45 

22.34 

1      090 

28737 

ft     REVISION  OF  FOOT  BONES 

7.46 

7.00 

1.00 

15.4< 

>     1      090 

•AH  nuneric  CRT  HCPCS  Copyright  1991  American  Medical  Association 

B-30 


Federal  Register  /  Vol.  56,  No.  227  /  Monday.  November  25,  1991  /  Rules  and  Regulations      59661 


ADDENDUM  I 
RIIATIVE  VALUI  UNITS  (RVUt)  ANO  REUTEO  INFORMATtON 


PRACTICI 

MAL- 

SOURCE  GL08AL 

uomc 

EXPENSE 

PRACTICE 

TOTAL    OF 

MUX       FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

nw 

RMta 

nw 

RVUt     RVUt    PERIOD 

28740 

ft    FUSION  OF  FOOT  BONES 

6.53 

5.42 

0.78 

12.71 

1      090 

28750 

ft    FUSION  OF  SIG  TOE  JOINT 

5.02 

5.61 

0.86 

11.49 

1      090 

28755 

ft    FUSION  OF  SIG  TOE  JOINT 

4.72 

3.89 

0.48 

9.09 

1      090 

28760         i 

ft    FUSION  OF  SIG  TOE  JOINT 

5.78 

5.89 

0.69 

12.14 

1      090 

28800 

ft    AMPUTATION  OF  MIDFOOT 

7.77 

7.01 

1.25 

16.03 

1      090 

28805 

ft     AMPUTATION  THRU  METATARSAL 

7.95 

6.66 

1.28 

15.89 

1      090 

28810         I 

ft    AMPUTATION  TOE  t  METATARSAL 

5.82 

4.11 

0.79 

10.72 

1      090 

28820          i 

1    AMPUTATION  OF  TOE 

3.75 

2.72 

0.49 

6.98 

I             090 

28825          / 

ft     PARTIAL  AMPUTATION  OF  TOE 

3.29 

2.53 

0.43 

6.25 

I             090 

28899 

C     FOOT/TOES  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

TYT 

29000          1 

ft     APPLICATION  OF  BODY  CAST 

2.37 

1.94 

0.22 

4.53 

{     000 

29010          I 

ft     APPLICATION  OF  BODY  CAST 

2.17 

2.46 

0.35 

4.98 

I             000 

29015          / 

1     APPLICATION  OF  BODY  CAST 

2.54 

2.46 

0.34 

5.34 

{     000 

29020          J 

ft     APPLICATION  OF  BOOT  CAST 

2.22 

1.91 

0.24 

4.37 

I             000 

29025          I 

ft     APPLICATION  OF  BOOT  CAST 

2.53 

0.79 

0.14 

3.46 

{     000 

29035          I 

ft    APPLICATION  OF  BOOT  CAST 

1.86 

2.06 

0.33 

4.25 

I             000 

29040          / 

ft    APPLICATION  OF  BOOT  CAST 

2.34 

2.13 

0.31 

4.78 

I             000 

290U          / 

ft     APPLICATION  OF  BOOT  CAST 

2.23 

2.20 

0.35 

4.78 

I             000 

29046          1 

ft     APPLICATION  OF  BOOT  CAST 

2.54 

2.35 

0.37 

5.26 

I             000 

29049          I 

ft    APPLICATION  OF  SHOULDER  CAST 

0.94 

o.a 

0.06 

1.U 

I             000 

29055          I 

ft     APPLICATION  OF  SHOULDER  CAST 

1.87 

1.27 

0.18 

3.32 

I             000 

29058         i 

ft    APPLICATION  OF  SHOULDER  CAST 

1.38 

0.69 

0.09 

2.16 

I             000 

29065          I 

ft    APPLICATION  OF  LONG  ARM  CAST 

0.92 

0.84 

0.13 

1.69 

I             000 

29075          I 

ft    APPLICATION  OF  FOREARM  CAST 

0.81 

0.65 

0.10 

1.56 

I             000 

29085          J 

ft     APPLY  HAND/URIST  CAST 

0.92 

0.53 

0.08 

1.33 

t     000 

29105          i 

ft    APPLY  LONG  ARM  SPLINT 

0.92 

0.54 

0.08 

1.54 

I             000 

29125          i 

ft   '  APPLY  FOREARM  SPLINT 

0.63 

0.38 

0.05 

1.06 

i             000 

29126          t 

k    APPLY  FOREARM  SPLINT 

0.81 

0.42 

0.06 

1.29 

I              000 

29130          t 

ft    APPLICATION  OF  FINGER  SPLINT 

0.53 

0.18 

0.02 

0.73     < 

I              000 

29131          i 

k    APPLICATION  OF  FINGER  SPLINT 

0.59 

0.41 

0.06 

1.06     . 

I             000 

29200          / 

k    STRAPPING  OF  CHEST 

0.69 

0.28 

0.03 

1.00     1 

I             000 

29220          i 

k    STRAPPING  OF  LOU  SACK 

0.68 

0.40 

0.05 

1.13     ( 

I             000 

29240          i 

k    STRAPPING  OF  SHOULDER 

0.75 

0.28 

0.03 

1.06     i 

I             000 

29260          t 

\          STRAPPING  OF  ELBOW  OR  WRIST 

0.59 

0.24 

0.03 

0.86     ( 

I              000 

29280          i 

k    STRAPPING  OF  HAND  OR  FINGER 

0.55 

0.22 

0.02 

0.79     . 

I             000 

29305          i 

k     APPLICATION  OF  HIP  CAST 

2.14 

1.98 

0.32 

4.U    ; 

I     000 

29325          i 

\           APPLICATION  OF  HIP  CASTS 

2.45 

2.05 

0.29 

4.79     . 

t              000 

29345          i 

k     APPLICATION  OF  LONG  LEG  CAST 

1.48 

1.07 

0.18 

2.71     i 

I             000 

29355          I 

k     APPLICATION  OF  LONG  LEG  CAST 

1.61 

1.15 

0.17 

2.93    ; 

I      000 

29358          ^ 

\           APPLY  LONG  LEG  CAST  BRACE 

1.51 

2.17 

0.34 

4.02     . 

I             000 

29365          t 

\           APPLICATION  OF  LONG  LEG  aST 

1.24 

0.91 

0.14 

2.29    : 

I             000 

29405          I 

\          APPLY  SHORT  LEG  CAST 

0.91 

0.83 

0.12 

1.86     i 

t      000 

29425          / 

\          APPLY  SHORT  LEG  CAST 

1.06 

1.02 

0.14 

2.22     i 

I             000 

29435          4 

\          APPLY  SHORT  LEG  CAST 

1.24 

1.24 

0.19 

2.67     i 

I             000 

29440          / 

i          ADDITION  OF  WALKER  TO  CAST 

0.61 

0.2* 

0.03 

0.86     i 

I             000 

29450          1 

\          APPLICATION  OF  LEG  CAST 

1.07 

0.41 

0.04 

1.52     1 

I             000 

29505          J 

i           APPLICATION  LONG  LEG  SPLINT 

0.73 

0.61 

0.07 

1.41    : 

I      000 

29515          4 

\          APPLICATION  LOWER  LEG  SPLINT 

0.77 

0.50 

0.06 

1.33     i 

I              000 

29520          t 

{           STRAPPING  OF  HIP 

0.58 

0.37 

0.03 

0.96    : 

I              000 

29530          « 

{           STRAPPING  OF  KNEE 

0.61 

0.36 

0.05 

1.02   : 

I              000 

29540        '  t 

\           STRAPPING  OF  ANKLE 

0.55 

0.31 

0.03 

0.89     i 

I              000 

29550          t 

\           STRAPPING  OF  TOES 

0.50 

0.29 

0.03 

0.62        : 

(      000 

29580          t 

k    APPLICATION  OF  PASTE  BOOT 

0.61 

0.32 

0.04 

0.97    : 

I              000 

29590          A 

i           APPLICATION  OF  FOOT  SPLINT 

0.80 

0.29 

0.03 

1.12   : 

I              000 

29700          t 

I    REMOVAL/REVISION  OF  CAST 

0.93 

0.33 

0.05 

1.31   : 

t      000 

29705          1 

t     REMOVAL/REVISION  OF  CAST 

1.17 

0.36 

0.05 

1.56   : 

t      000 

29710          4 

I    REMOVAL/REVISION  OF  CAST 

1.41 

0.48 

0.07 

1.96       : 

1      000 

29715          1 

REMOVAL/REVISION  OF  CAST 

0.99 

0.91 

0.12 

2.02     i 

i              000 

29720          « 

REPAIR  OF  BODY  CAST 

0.72 

0.24 

0.04 

1.00    s 

\             000 

29730          « 

WINDOWING  OF  CAST 

0.79 

0.27 

0.04 

1.10   ; 

!     000 

29740          « 

WEDGING  OF  CAST 

1.17 

0.39 

0.06 

1.62   : 

t      000 

29750          H 

WEDGING  OF  CLUBFOOT  CAST 

1.33 

0.54 

0.07 

1.94     i 

>     000 

29799          e 

CASTING/STRAPPING  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

,  YYY 

29800          « 

JAW  ARTHROSCOPY/SURGERY 

4.25 

3.22 

0.38 

7.65     2 

090 

29804          « 

JAW  ARTHROSCOPY/SURGERY 

5.31 

4.02 

0.47 

9.80     i 

090 

29815          A 

SHOULDER  ARTHROSCOPY 

6.05 

5.09 

0.80 

11.94     1 

090 

29819        ■  A 

SHOULDER  ARTHROSCOPY/SURGERY 

7.72 

11.08 

1.82 

20.62     1 

090 

29820          A 

SHOULDER  ARTHROSCOPY/SURGERY 

7.18 

11.05 

1.82 

20.05     1 

090 
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HCPCS*    NOD   STATUS 


29621 
29622 
29623 
29625 

29626 

29630 

29634 

29635 

29636 

29637 

29638 

29640 

29643 

29644 

29645 

29646 

29647 

29646 

29670 

29671 

29674 

2967S 

29676 

29677 

29679 

29680 

29681 

29862 

29683 

29684 

29685 

29686 

29887 

29888 

29889 

29694 

29895 

29897 

29898 

29909 

30000 

30020 

30100 

30110 

3011S 

30117 

30118 

30120 

30124 

30125 

30130 

30140 

30150 

30160 

30200 

30210 

30220 

30300 

30310 

30320 

30400 

30410 

30420 

30430 

30435 

30450 

30520 

30540 


ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVU«)  AND  RELATED  INFOmtATIOH 


DESCRIPTION 


SHOULDER  ARTHROSCOPY/SURGERY 
SHOULDER  ARTHROSCOPY/SURGERY 
SHOULDER  ARTHROSCOPY/SURGERY 
SHOULDER  ARTHROSCOPY/SURGERY 
SHOULDER  ARTHROSCOPY/SURGERY 
ELBOW  ARTHROSCOPY 
ELBOU  ARTHROSCOPY/SURGERY 
ELBOU  ARTHROSCOPY/SURGERY 
ELBOU  ARTHROSCOPY/SURGERY 
ELBOU  ARTHROSCOPY/SURGERY 
ELBOW  ARTHROSCOPY/SURGERY 
URIST  ARTHROSCOPY 
WRIST  ARTHROSCOPY/SURGERY 
WRIST  ARTHROSCOPY/SURGERY 
WRIST  ARTHROSCOPY/SURGERY 
WRIST  ARTHROSCOPY/SURGERY 
WRIST  ARTHROSCOPY/SURGERY 
WRIST  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY,  DIAGNOSTIC 
KNEE  ARTHROSCOPY /DRAINAGE 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
KNEE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 
ARTHROSCOPY  OF  JOINT 
DRAINAGE  OF  NOSE  LESION 
DRAINAGE  OF  NOSE  LESION 
INTRANASAL  BIOPSY 
REMOVAL  OF  NOSE  POLYP(S) 
REMOVAL  OF  NOSE  POLYP(S) 
REMOVAL  OF  INTRANASAL  LESION 
REMOVAL  OF  INTRANASAL  LESION 
REVISION  OF  NOSE 
REMOVAL  OF  NOSE  LESION 
REMOVAL  OF  NOSE  LESION 
REMOVAL  OF  TURBINATE  BONES 
REMOVAL  OF  TURBINATE  BONES 
PARTIAL  REMOVAL  OF  NOSE 
REMOVAL  OF  NOSE 
INJECTION  TREATMENT  OF  NOSE 
NASAL  SINUS  THERAPY 
INSERT  NASAL  SEPTAL  BUTTON 
REMOVE  NASAL  FOREIGN  BODY 
REMOVE  NASAL  FOREIGN  BODY 
REMOVE  NASAL  FOREIGN  BODY 
RECONSTRUCTION  OF  NOSE 
RECONSTRUCTION  OF  NOSE 
RECONSTRUCTION  OF  NOSE 
REVISION  OF  NOSE 
REVISION  OF  NOSE 
REVISION  OF  NOSE 
REPAIR  OF  NASAL  SEPTUM 
REPAIR  NASAL  DEFECT 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVU* 

RVU* 

RVU* 

RVU* 
24.1( 

RVU* 

PERIOD 

7.8S 

14.03 

2.24 

1     1 

090 

7.SS 

11.36 

1.83 

20.72     1 

090 

8.28 

15.11 

2.45 

25.84     1 

090 

7.73 

13.35 

2.16 

23.24     1 

090 

9.18 

8.75 

1.43 

19.36     1 

090 

5.9S 

5.61 

0.87 

12.41     1 

090 

6.46 

6.16 

1.01 

13.63     1 

090 

6.67 

6.36 

1.04 

14.07     1 

090 

7.77 

7.41 

1.21 

16.39     1 

090 

7.08 

6.75 

1.11 

14.94     1 

090 

7.82 

7.43 

1.20 

16.45     1 

090 

5.68 

5.23 

0.74 

11.65     1 

090 

6.18 

5.89 

0.96 

13.03     1 

090 

6.55 

5.88 

1.00 

13.43     1 

090 

7.7* 

7.38 

1.21 

16.33     1 

090 

6.95 

6.39 

1.07 

14.41     1 

090 

7.30 

7.15 

1.02 

15.47     1 

090 

4.25 

4.05 

0.66 

8.96     2 

090 

5.20 

4.23 

0.68 

10.11     1 

090 

6.62 

7.14 

1.01 

14.77     1 

090 

7.16 

10.32 

1.60 

19.08     1 

090 

6.49 

10.59 

1.70 

18.78     1 

090 

7.91 

12.72 

2.06 

22.69     1 

090 

7.43 

11.83 

1.90 

21.16     1 

090 

8.03 

14.21 

2.30 

24.54     1 

090 

8.S3 

14.53 

2.34 

25.40     1 

090 

^   7.86 

11.88 

1.91 

21.65     1 

090 

8.68 

12.39 

2.01 

23.08     1 

090 

9.48 

18.07 

2.95 

30.50     1 

090 

7.29 

10.16 

1.65 

19.10     1 

U90 

9.10 

8.67 

1.42 

19.19     1 

090 

7.51 

7.17 

1.17 

15.85     1 

090 

9.04 

11.09 

1.80 

21.93     1 

090 

11.26 

10.36 

1.65 

23.27     1 

090 

11.34 

10.81 

1.77 

23.92     1 

090 

7.32 

7.00 

1.11 

15.43     1 

090 

7.09 

10.29 

1.59 

18.97     1 

090 

7.29 

11.46 

1.86 

20.6.1     1 

090 

8.47 

13.18 

2.02 

23.67     1 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

1.46 

0.62 

0.05 

2.13     2 

010 

1.46 

0.64 

0.06 

2.16     2 

010 

0.99 

0.73 

0.08 

1.80     2 

000 

1.67 

1.36 

0.14 

3.17     1 

010 

4.48 

2.96 

0.31 

7.75     1 

090 

3.22 

2.99 

0.32 

6.53     1 

090 

9.72 

8.45 

0.97 

19.14     1 

090 

5.42 

7.29 

1.05 

13.76     1 

090 

3.16 

1.41 

0.16 

4.73     1 

090 

7.16 

5.84 

0.77 

13.77     1 

090 

3.34 

1.76 

0.18 

5.28     1 

090 

3.46 

3.20 

0.35 

7.01    .  1 

090 

8.93 

8.35 

1.12 

18.40     1 

090 

9.40 

7.76 

1.04 

18.20     1 

090 

0.82 

0.38 

0.04 

1.24     2 

000 

1.08 

0.27 

0.03 

1.38     2 

010 

1.57 

1.59 

0.16 

3.32     1 

010 

1.04 

0.49 

0.05 

1.58     2 

010 

2.02 

1.71 

0.19 

3.92     1 

010 

4.63 

4.53 

0.45 

9.61     1 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

5.84 

9.19 

1.01 

16.04     1 

090 

7.86 

6.98 

0.74 

15.58     1 

090 
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N»   STATUS 


30545 

30560 
30580 

30600 
30620 
30630 
30800 
30801 
30802 
30805 
30820 
30901 
30903 
30905 
30906 
30915 
30920 
30930 
30999 
31000 
31002 
31020 
31030 
31032 
31040 
31050 
31051 
31070 
31071 
31075 
31080 
31081 
31084 
31085 
31086 
31087 
31090 
31200 
31201 
31205 
31225 
31230 
31250 
31252 
31254 
31255 
31256 
31258 
31260 
31263 
31265 
31267 
31268 
31270 
31275 
31277 
31285 
31299 
31300 
31320 
31360 
31365 
31367 
31368 
31370 
31375 
31380 
31382 


AOOCHDUN  B 
KUTIVE  VALUE  UNITS  (RVya)  AND  RELATED  INFORNATICN 


DESCRIPTION 


MPAIR  NASAL  DEFECT 
RELEASE  or  NASAL  ADHESIONS 
REPAIR  UPPER  JAW  FISTULA 

REPAIR  NOUTN/NOSE  FISTULA 
RECONSTRUCTION  INNER  NOSE 
KPAIR  NAUL  SEPTUM  DEFECT 

CAUTERIZATION  INNER  NOSE 
CAUTERIZATION  INNER  NOSE 
CAUTERIZATION  INNER  NOSE 
CAUTERIZATION/ABLATION.  MUCOSA 
CRYOSURGERY  IN  NOSE 
CONTROL  OF  NOSEBLEED 
CONTROL  OF  NOSEBLEED 
CONTROL  OF  NOSEBLEED 
REPEAT  CONTROL  OF  NOSEBLEED 
LIGATION  NASAL  SINUS  ARTERY 
LIGATION  UPPER  JAW  ARTERY 
THERAPY  FRACTURE  OF  HOSE 
NASAL  SURGERY  PROCEDURE 
IRRIGATION  MAXILLARY  SINUS 
IRRIGATION  SPHENOID  SINUS 
EXPLORATION  MAXILLARY  SINUS 
EXPLORATION  MAXILLARY  SINUS 
EXPLORE  SINUS, REMOVE  POLYPS 
EXPLORATION  BEHIND  UPPER  JAW 
EXPLORATION  SPHENOID  SINUS 
SPHENOID  SINUS  SURGERY 
EXPLORATION  OF  FRONTAL  SINUS 
EXPLORATION  OF  FRONTAL  SINUS 
EXPLORATION  OF  FRONTAL  SINUS 
REMOVAL  OF  FRONTAL  SINUS 
REMOVAL  OF  FRONTAL  SINUS 
REMOVAL  OF  FRONTAL  SINUS 
REMOVAL  OF  FRONTAL  SINUS 
REMOVAL  OF  FRONTAL  SINUS 
REMOVAL  OF  FRONTAL  SINUS 
EXPLORATION  OF  SINUSES 
REMOVAL  OF  ETHMOID  SINUS 
REMOVAL  OF  ETHMOID  SINUS 
REMOVAL  OF  ETHMOID  SINUS 
REMOVAL  OF  UPPER  JAW 
REMOVAL  OF  UPPER  JAW 
NASAL  ENDOSCOPY,  DIAGNOSTIC 
NASAL  ENDOSCOPY,  POLYPECTOMY 
REVISION  OF  ETHMOID  SINUS 
REMOVAL  OF  ETHMOID  SINUS 
EXPLORATION  MAXILLARY  SINUS 
NASAL  ENDOSCOPY,  SURGICAL 
ENDOSCOPY,  MAXILLARY  SIHUS 
ENDOSCOPY,  MAXILLARY  SINUS 
ENDOSCOPY,  MAXILLARY  SIHUS 
EHOOSCOPY,  MAXILLARY  SIHUS 
ENDOSCOPY,  MAXILLARY  SIHUS 
ENDOSCOPY,  SPHEROID  SIHUS 
SPHEHOID  ENDOSCOPY,  SURGICAL 
SPHENOID  ENDOSCOPY,  SURGICAL 
ENDOSCOPY,  COMBINED  SINUSES 
SIHUS  SURGERY  PROCEDURE 
REMOVAL  OF  LARYNX  LESION 
DIAGNOSTIC  INCISION  LARYNX 
REMOVAL  OF  LARYNX 
REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 


PRACTICE 

MAL- 

SOURCEr 

OLOaM. 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVU* 

R\Ma 

RVUS 

RVUS 
23.87 

RVU* 

PERIOD 

ii.a 

11.41 

0.98 

090 

1.20 

0.59 

0.06 

1.93 

010 

6.M 

6.57 

0.61 

14.02 

090 

8.19 

3.97 

0.37 

10.53 

090 

S.M 

10.18 

1.15 

17.17 

090 

S.M 

6.57 

0.^75 

13.16 

090 

0.00 

0.00 

0.00 

0.00 

222 

1.07 

0.50 

0.08 

1.62 

222 

2.09 

0.99 

0.11 

3.19 

010 

0.00 

0.00 

0.00 

0.00 

222 

0.00 

0.00 

0.00 

0.00 

222 

1.69 

0.60 

0.08 

2.15 

010 

1.06 

0.90 

0.00 

2.02 

010 

2.29 

1.00 

0.10 

4.35 

010 

2.711 

LIS 

0.11 

3.90 

010 

7.01 

S.22 

0.56 

12.06 

090 

7.06 

12.92 

1.39 

22.17 

090 

1.20 

0.75 

0.00 

.  2.11 

010 

0.00 

0.00 

0.00 

0.00 

HT 

1.15 

0.4S 

OiOS 

1.68 

010 

1.95 

0.69 

0.0! 

2.69 

010 

2.96 

2.81 

0.30 

6.07 

090 

5.89 

8.58 

0.91 

15.38 

090 

6.55 

9.88 

1.04 

17.a 

090 

9.31 

8.41 

0.91 

18.63 

090 

5.35 

6.28 

0.68 

12.31 

090 

7.22 

8.56 

0.90 

16.68 

090 

4.25 

4.94 

0.54 

9.73 

090 

5.04 

4.20 

0.22 

9.46 

zzz 

9.03 

11.08 

1.15 

21.26 

090 

11.30 

9.70 

1.17 

22.17 

090 

12.57 

10.87 

1.37 

24.81 

090 

13.37 

15.58 

1.71 

30.66 

090 

14.10 

16.49 

1.85 

S2.U 

090 

12.62 

11.45 

1.21 

25.28 

090 

12.79 

10.96 

1.40 

25.15 

090 

9.12 

20.35 

2.23 

31.70 

090 

7.05 

4.87 

0.51 

13.23 

090 

8.34 

7.39 

0.79 

16.52 

090 

10.17 

8.47 

0.85 

19.49 

090 

16.01 

20.55 

2.50 

39.06 

090 

22.19 

22.91 

2.61 

47.71 

090 

1.15 

1.45 

0.15 

2.75 

000 

3.14 

3.55 

0.38 

7.07 

000 

4.76 

6.76 

0.73 

12.25 

000 

7.33 

11.14 

1.20 

19.67 

000 

3.47 

3.97 

0.43 

7.87 

000 

2.43 

2.11 

0.21 

4.73 

000 

2.29 

2.95 

0.33 

5.57 

000 

4.37 

3.79 

0.45 

8.61 

000 

3.15 

6.65 

0.73 

10.53 

000 

3.24 

7.79 

0.85 

11.88 

000 

3.36 

2.86 

0.27 

6.49 

000 

2.79 

1.01 

0.10 

3.90 

000 

3.90 

6.39 

0.69 

10.96 

000 

4.34 

7.52 

0.82 

12.68 

000 

3.98 

3.32 

0.17 

7.47 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

6.90 

12.20 

1.35 

20.45 

090 

4.78 

4.07 

0.51 

9.36 

090 

16.01 

20.41 

2.30 

38.72 

090 

20.17 

28.60 

3.26 

52.03 

090 

16.98 

18.14 

1.98 

37.10 

090 

21.23 

28.21 

3.22 

52.66 

090 

16.98 

18.10 

1.97 

37.05 

090 

16.96 

15.63 

1.65 

34.26 

090 

16.96 

18.20 

1.97 

37.15 

090 

16.96 

16.92 

1.87 

35.77 

090 
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AOOCMKJM  ■ 
REUTIVE  VALUE  IMITS  (RMJa)  MB  REUTED  IMFOMATIOH 


PRACTICE 

MAL- 

SOURCE 

GLOML 

MORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCrCS*    NOD   STATUS           DESCRIPTION 

RVUi 

RVUs 

RVUs 

RVUa 

63.28 

RVUs 

PERIOD 

31590           / 

\            REMOVAL  Of  LARYNX  t  PHARTMX 

22.29 

36.72 

4.27 

090 

3139S           J 

\           RECONSTRUCT  LARYNX  t  PHARYNX 

27.60 

39.54 

4.66 

71.80 

090 

31400          ^ 

\           REVISION  Of  LARYNX 

9.55 

8.23 

0.96 

18.74 

090 

31420          ^ 

\           RBOWAL  Of  EPIGLOTTIS 

9.55 

8.52 

0.88 

18.95 

090 

31500          < 

k     INSERT  Of  EMERGENCY  AIRtMT 

2.46 

1.20 

0.14 

3.80 

000 

31502          i 

k    CNAMGE  or  tflNDPIPE  AIRWMT 

0.69 

0.52 

0.06 

1.27 

000 

31505          J 

k     DIAGNOSTIC  LARYNGOSCOPY 

0.65 

0.45 

0.05 

1.15 

000 

31510          i 

k     LARYNGOSCOPY  WITH  BIOPSY 

2.03 

0.59 

0.07 

2.69 

000 

31511          < 

k     REMOVE  FOREIGN  BOOT,  LARYNX 

2.27 

1.01 

0.10 

3.38 

000 

31512          4 

k     REMOVAL  Of  LARYNX  LESION 

2.18 

1.88 

0.21 

4.27 

000 

31513          t 

k     INJECTION  INTO  VOCAL  CORO 

2.21 

3.64 

0.39 

6.24 

000 

31515          4 

k     LARYNGOSCOPY  FOR  ASPIRATION 

1.89 

1.19 

0.14 

3.22 

000 

31520          i 

k     DIAGNOSTIC  LARYNGOSCOPY 

2.69 

1.73 

0.19 

4.61 

000 

31525          < 

k     DIAGNOSTIC  LARYNGOSCOPY 

2.48 

2.31 

0.24 

5.03 

000 

31526          i 

k    .DIAGNOSTIC  LARYNGOSCOPY 

2.71 

3.67 

0.39 

6.77 

000 

31527          i 

k     LARYNGOSCOPY  FOR  TREATMENT 

3.45 

3.15 

0.31 

6.91 

000 

31528          1 

k     LARYNGOSCOPY  AND  DILATATION 

2.50 

2.81 

0.31 

5.62 

000 

31529          < 

k     LARYNGOSCOPY  AND  DILATATION 

2.83 

2.59 

0.26 

5.68 

000 

31530          i 

k     OPERATIVE  LARYNGOSCOPY 

3.58 

3.83 

0.41 

7.82 

000 

31531          i 

k     OPERATIVE  LARYNGOSCOPY 

3.93 

5.91 

0.64 

10.48 

000 

31535          / 

k     OPERATIVE  LARYNGOSCOPY 

3.33 

4.22 

0.47 

8.02 

000 

31536          4 

k     OPERATIVE  LARYNGOSCOPY 

3.34 

5.87 

0.63 

9.84 

000 

31540          / 

k     OPERATIVE  LARYNGOSCOPY 

4.35 

5.89 

0.65 

10.89 

000 

31541          4 

k     OPERATIVE  LARYNGOSCOPY 

3.75 

7.31 

0.79 

11.85 

000 

31560          < 

k     OPERATIVE  LARYNGOSCOPY 

5.75 

5.27 

0.55 

11.57 

000 

31561          1 

k     OPERATIVE  LARYNGOSCOPY 

5.16 

10.61 

1.13 

16.90 

000 

31570          < 

k     LARYNGOSCOPY  WITH  INJECTION 

4.07 

6.06 

0.64 

10.77 

000 

31571          / 

\           LARYNGOSCOPY  UITH  INJECTION 

3.71 

6.78 

0.73 

11.22 

000 

31575          / 

k     DIAGNOSTIC  LARYNGOSCOPY 

1.15 

1.65 

0.17 

2.97 

000 

31576          i 

k     LARYNGOSCOPY  UITH  BIOPSY 

2.08 

3.18 

0.34 

5.60 

000 

31577          < 

k     REMOVE  FOREIGN  BODY,  LARYNX 

2.60 

3.87 

0.38 

6.85 

000 

31578          i 

k     REMOVAL  OF  LARYNX  LESION 

2.99 

4.87 

0.51 

8.37 

000 

31579           / 

k     DIAGNOSTIC  LARYNGOSCOPY 

2.39 

2.46 

0.27 

5.12 

000 

31580          / 

k     REVISION  OF  LARYNX 

11.60 

10.40 

1.15 

23.15 

090 

31582          1 

;     REVISION  OF  LARYNX 

0.00 

0.00 

0.00 

0.00 

090 

31584          i 

\.          REPAIR  OF  LARYNX  FRACTURE 

14.62 

13.40 

1.41 

29.43 

090 

31585          i 

I     REPAIR  OF  LARYNX  FRACTURE 

4.64 

3.97 

0.42 

9.03 

090 

31586          / 

k     REPAIR  OF  LARYNX  FRACTURE 

7.63 

6.90 

0.75 

15.28 

090 

31587          ( 

k     REVISION  OF  LARYNX 

8.41 

7.60 

0.83 

16.84 

090 

31588           1 

:     REVISION  OF  LARYNX 

0.00 

0.00 

0.00 

0.00 

090 

31590           1 

:     RE  INNERVATE  LARYNX 

0.00 

0.00 

0.00 

0.00 

090 

31595          / 

k     LARYNX  NERVE  SURGERY 

7.98 

7.21 

0.78 

15.97 

090 

31599           1 

:     LARYNX  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

31600          t 

\            INCISION  OF  UINOPIPE 

4.78 

4.25 

0.69 

9.72 

090 

31601           i 

\           INCISION  OF  UINOPIPE 

5.31 

5.31 

0.70 

11.32 

090 

31603           i 

k     INCISION  OF  UINOPIPE 

4.38 

4.46 

0.70 

9.54 

000 

31605           i 

k     INCISION  OF  UINOPIPE 

3.77 

4.42 

0.54 

8.73 

000 

31610           / 

k     INCISION  OF  UINOPIPE 

8.29 

7.03 

0.97 

16.29 

090 

31611           / 

k     SURGERY/SPEECH  PROSTHESIS 

5.31 

4.80 

0.52 

10.63 

090 

31612          / 

k     PUNCTURE/CLEAR  WINDPIPE 

0.96 

1.23 

0.12 

2.31 

000 

31613          J 

k     REPAIR  UINOPIPE  OPENING 

4.47 

2.32 

0.29 

7.08 

090 

31614          i 

k     REPAIR  UINOPIPE  OPENING 

6.U 

7.10 

0.77 

rt.3i 

090 

31615          / 

k     VISUALIZATION  OF  UINOPIPE 

2.20 

2.06 

0.23 

4.49 

000 

31622           J 

k     DIAGNOSTIC  BRONCHOSCOPY 

2.95 

3.76 

0.35 

7.06 

000 

31625           i 

k     BRONCHOSCOPY  UITH  BIOPSY 

3.55 

4.03 

0.36 

7.94 

000 

31628           i 

k     BRONCHOSCOPY  UITH  BIOPSY 

4.01 

5.44 

0.39 

9.84 

000 

31629           / 

k     BRONCHOSCOPY  WITH  BIOPSY 

3.55 

4.75 

0.35 

8.65 

000 

31630           / 

\            BRONCHOSCOPY  WITH  REPAIR 

4.02 

3.92 

0.53 

8.47 

000 

31631           / 

t     BRONCHOSCOPY  WITH  DILATION 

4.61 

4.15 

0.51 

9.27 

000 

3163S           / 

\            REMOVE  FOREIGN  BODY,  AIRWAY 

3.88 

4.77 

0.57 

9.22 

000 

31640           / 

k     BRONCHOSCOPY  &  REMOVE  LESION 

5.20 

5.30 

0.71 

11.21 

000 

31641 

\            BRONCHOSCOPY,  TREAT  BLOCKAGE 

5.31 

8.38 

0.90 

14.59 

000 

31645 

\            BRONCHOSCOPY,  CLEAR  AIRUAYS 

3.33 

3.82 

0.31 

7.46 

000 

31646 

\            BRONCHOSCOPY, RECLEAR  AIRWAYS 

2.87 

3.22 

0.28 

6.37 

000 

31656 

\            BRONCHOSCOPY, INJECT  FOR  XRAY 

2.28 

3.57 

0.32 

6.17 

000 

31659 

\            BRONCHOSCOPIC  PROCEDURES 

2.77 

2.10 

0.25 

5.12 

000 

31700 

1     INSERTION  OF  AIRWAY  CATHETER 

1.41 

1.00 

0.17 

2.58 

000 

31708 

\            INSTILL  AIRWAY  CONTRAST  DYE 

1.49 

0.81 

0.09 

2.39 

zzz 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


HCPCS*    MOO   STATUS 


DESCRIPTION 


31710 

31715 

31717 

31719 

31720 

31725 

31750 

31755 

31760 

31766 

31770 

31775 

31780 

31781 

31785 

31786 

31800 

31805 

31820 

31825 

31830 

31899 

32000 

32002 

32005 

32020 

32035 

32036 

32095 

32100 

32110 

32120 

32124 

32140 

32141 

321S0 

32151 

32160 

32200 

32215 

32220 

32225 

32310 

32315 

32320 

32400 

32402 

32405 

32420 

32440 

32445 

32450 

32480 

32485 

32490 

32500 

32520 

32522 

32S2S 

32540 

32545 

32700 

32705 

32800 

32810 

32815 

32820 

32900 


INSERTION  OF  AIRUAY  CATHETER 
INJECTION  FOR  BRONCHUS  X-RAY 
BRONCHIAL  BRUSH  BIOPSY 
INSERT  WINDPIPE  TUBE 
CLEARANCE  OF  AIRWAYS 
CLEARANCE  OF  AIRWAYS 
REPAIR  OF  WINDPIPE 
REPAIR  OF  WINDPIPE 
REPAIR  OF  WINDPIPE 
RECONSTRUCTION  OF  WINDPIPE 
REPAIR/GRAFT  OF  BRONCHUS 
RECONSTRUCT  BRONCHUS 
RECONSTRUCT  WINDPIPE 
RECONSTRUCT  WINDPIPE 
REMOVE  WINDPIPE  LESION 
REMOVE  WINDPIPE  LESION 
REPAIR  OF  WINDPIPE  INjjRY 
REPAIR  OF  WINDPIPE  INJURY 
CLOSURE  OF  WINDPIPE  LESION 
REPAIR  OF  WINDPIPE  DEFECT 
REVISE  WINDPIPE  SCAR 
AIRWAYS  SURGICAL  PROCEDURE 
DRAINAGE  OF  CHEST 
TREATMENT  OF  COLLAPSED  LUNG 
TREAT  LUNG  LINING  CHEMICALLY 
INSERTION  OF  CHEST  TUBE 
EXPLORATION  OF  CHEST 
EXPLORATION  OF  CHEST 
BIOPSY  THROUGH  CHEST  WALL 
EXPLORATION/BIOPSY  OF  CHESt 
EXPLORE/REPAIR  CHEST 
RE -EXPLORATION  OF  CHEST 
EXPLORE  CHEST, FREE  ADHESIONS 
REMOVAL  OF  LUNG  LESION(S) 
REMOVE/TREAT  LUNG  LESIONS 
REMOVAL  OF  LUNG  LESION(S) 
REMOVE  LUNG  FOREIGN  BODY 
OPEN  CHEST  HEART  MASSAGE 
DRAINAGE  OF  LUNG  LESION 
TREAT  CHEST  LINING 
RELEASE  OF  LUNG 
PARTIAL  RELEASE  OF  LUNG 
REMOVAL  OF  CHEST  LINING 
PARTIAL  REMOVAL  CHEST  LINING 
FREE/REMOVE  CHEST  LINING 
NEEDLE  BIOPSY  CHEST  LINING 
OPEN  BIOPSY  CHEST  LINING 
BIOPSY.  LUNG  OR  MEDIASTINUM 
PUNCTURE/CLEAR  LUNG 
REMOVAL  OF  LUNG 
REMOVAL  OF  LUNG 
REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
REMOVE  LUNG  t  REVISE  CHEST 
REMOVE  LUNG  t   REVISE  CHEST 
REMOVE  LUNG  t  REVISE  CHEST 
REMOVAL  OF  LUNG  LESION 
REMOVAL  OF  LUNG  LOBE/LESION 
VISUALIZE  CHEST  CAVITY 
INSPECT/BIOPSY  CHEST  CAVITY 
REPAIR  LUNG  HERNIA 
CLOSE  CHEST  AFTER  DRAINAGE 
CLOSE  BRONCHIAL  FISTULA 
RECONSTRUCT  INJURED  CHEST 
REMOVAL  OF  RIB(S) 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVUt 

RVUf 

RVU« 

RVU* 
2.U 

RVU* 

PERIOD 

1.J7 

0.95 

0.12 

1 

000 

1.1* 

0.90 

0.08 

2.14 

1 

zzz 

2.23 

0.77 

0.06 

3.06 

1 

000 

1.49 

2.60 

0.24 

4.33 

1 

000 

1.11 

0.78 

0.09 

1.98 

1 

000 

2.07 

1.49 

0.15 

3.71 

1 

000 

9.54 

9.36 

1.14 

20.04 

1 

090 

0.00 

0.00 

0.00 

0.00 

090 

22.01 

11.51 

2.68 

36.20 

1 

090 

21.23 

19.39 

1.17 

41.79 

2 

090 

22.29 

15.88 

2.19 

40.36 

2 

090 

23.35 

17.25 

2.03 

42.63 

2 

090 

13.18 

18.26 

2.19 

33.63 

1 

090 

17.41 

12.38 

2.21 

32.00 

1 

090 

13.53 

9.40 

1.23 

24.16 

1 

090 

19.11 

14.02 

2.36 

35.49 

2 

090 

7.14 

5.16 

0.80 

13.10 

2 

090 

13.27 

10.35 

1.49 

25.11 

2 

090 

4.32 

3.78 

0.49 

8.59 

1 

090 

6.M 

5.28 

0.62 

12.54 

1 

090 

4.50 

3.86 

O.U 

8.80 

1 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

1.«3 

0.95 

0.08 

2.66 

2 

000 

2.S6 

1.41 

0.23 

4.20 

2 

010 

2.56 

1.14 

0.15 

3.85 

2 

010 

4.66 

2.77 

0.(5 

7.88 

1 

010 

6.90 

7.13 

1.32 

15.35 

2 

090 

7.96 

7.S2 

1.39 

16.87 

2 

090 

7.51 

8.69 

1.53 

17.73 

1 

090 

10.61 

11.84 

2.21 

24.66 

1 

090 

12.40 

12.13 

2.12 

26.65 

1 

090 

10.14 

9.97 

1.81 

21.92 

1 

090 

11.52 

11.53 

2.32 

25.37 

1 

090 

12.80 

13.03 

2.55 

28.38 

1 

090 

12.80 

14.14 

2.66 

29.60 

2 

090 

13.09 

10.90 

2.12 

26.11 

1 

090 

13.09 

9.64 

1.45 

24.18 

2 

090 

7.51 

10.59 

1.60 

19.70 

2 

090 

13.80 

7.26 

0.98 

22.04 

2 

090 

10.61 

8.02 

1.35 

19.98 

2 

090 

18.57 

16.66 

3.17 

38.40 

2 

090 

12.74 

12.48 

2.41 

27.63 

2 

090 

12.74 

14.08 

2.49 

29.31 

2 

090 

12.58 

8.55 

1.68 

22.81 

1 

090 

20.17 

19.07 

3.59 

42.83^ 

2 

090 

1.85 

1.56 

0.12 

3.S3 

2 

000 

6.90 

7.98 

1.41 

16.29 

2 

090 

2.04 

2.23 

0.19 

4.46 

2 

000 

2.29 

1.58 

0.13 

4.00 

2 

000 

20.17 

19.56 

3.74 

43.47 

2 

090 

24.63 

21.56 

4.08 

50.27 

090 

26.00 

18.97 

3.55 

48.52 

090 

18.36 

18.07 

3.40 

39.83 

090 

22.69 

22.62 

4.14 

49.45 

090 

23.22 

23.90 

4.45 

51.57 

090 

13.80 

14.20 

2.69 

30.69 

090 

20.47 

21.79 

4.13 

46.39 

090 

23.11 

23.07 

4.42 

50.60 

090 

25.63 

24.76 

4.86 

55.25 

090 

15.60 

13.48 

2.53 

31.61 

090 

21.23 

13.68 

2.84 

37.75 

090 

5.75 

3.66 

0.61 

10.02 

090 

6.28 

4.07 

0.68 

11.03 

090 

12.74 

8.72 

1.67 

23.13 

090 

12.21 

6.85 

1.25 

20.31 

2 

090 

22.51 

16.04 

2.76 

41.31 

1 

090 

0.00 

0.00 

0.00 

0.00 

090 

19.11 

8.92 

1.72 

29.75 

2 

090 

*All  numeric  CPT  HCPCS  Copyright-  1991  American  Medical  Association 
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ADOENDOM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFOtMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    NOD   STATUS           DESCRIPTIOM 

RVU« 

RVUS 

RVU« 

RVUt 

RVUs 
2 

PERIOD 

3290S           « 

\           REVISE  t  REPAIR  CHEST  UALL 

20.17 

13.42 

2.74 

36.33 

090 

32906           t 

\            REVISE  t   REPAIR  CHEST  UALL 

26.53 

16.25 

3.08 

45.86 

2 

090 

32940           < 

I     REVISION  OF  LUNG 

19.11 

11.98 

1.84 

32.93 

2 

090 

32960           4 

THERAPEUTIC  PNEUMOTHORAX 

1.93 

0.98 

0.13 

3.04 

2 

000 

32999           C 

CHEST  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

33010           « 

DRAINAGE  OF  HEART  SAC 

2.36 

1.63 

0.14 

4.13 

1 

000 

33011           # 

REPEAT  DRAINAGE  OF  HEART  SAC 

2.36 

1.16 

0.12 

3.64 

2 

000 

33015           « 

INCISION  OF  HEART  SAC 

4.10 

4.S0 

0.66 

9.26 

1 

090 

33020           / 

\            INCISION  OF  HEART  SAC 

11.68 

13.90 

2.65 

28.31 

2 

090 

3302S           A 

k     INCISION  OF  HEART  SAC 

8.82 

14.74 

2.75 

26.31 

1 

090 

33030           t 

k     PARTIAL  REMOVAL  OF  HEART  SAC 

17.51 

23.29 

4.53 

45.33 

2 

090 

33031           < 

t     PARTIAL  REMOVAL  OF  HEART  SAC 

20.70 

14.14 

2.41 

37.25 

2 

090 

33050           t 

\           REMOVAL  OF  HEART  SAC  LESION 

13.38 

9.74 

1.55 

24.67 

1 

090 

33100           > 

\           REMOVAL  OF  HEART  SAC 

17.51 

21.00 

3.75 

42.26 

2 

090 

33120          « 

k     REMOVAL  OF  HEART  LESION 

23.78 

31.10 

5.45 

60.33 

1 

090 

33130          * 

I     REMOVAL  OF  HEART  LESION 

20.58 

14.23 

2.33 

37.14 

1 

090 

33200          t 

\            INSERTION  OF  HEART  PACEMAKER 

10.43 

12.93 

2.01 

25.37 

1 

090 

33201          t 

I     INSERTION  OF  HEART  PACEHAKER 

9.41 

11.79 

1.76 

22.96 

1 

090 

33206           / 

k     INSERTION  OF  HEART  PACEHAKER 

6.37 

9.36 

1.41 

17.14 

1 

090 

33207           / 

k     INSERTION  OF  HEART  PACEMAKER 

7.67 

9.49 

1.40 

18.56 

1 

090 

33208           t 

k     INSERTION  OF  HEART  PACEMAKER 

7.83 

12.12 

1.63 

21.58 

1 

090 

33210           / 

k     INSERTION  OF  HEART  ELECTRODE 

3.49 

3.48 

0.28 

7.25 

2 

000 

33212           t 

k     INSERTION  OF  PULSE  GENERATOR 

6.33 

5.67 

0.93 

12.93 

1 

090 

33216           / 

k     REVISION  IMPLANTED  ELECTRODE 

5.58 

5.30 

0.59 

11.47 

i 

090 

33218           1 

k     REPAIR  PACEMAKER  ELECTRODES 

5.35 

4.83 

0.66 

10.84 

1 

090 

33219           « 

k     REPAIR  OF  PACEMAKER 

5.00 

6.04 

0.95 

11.99 

1 

090 

33222           « 

k     PACEHAKER  AICO  POCKET 

5.00 

6.01 

1.06 

12.07 

2 

090 

33232           A 

k     REMOVAL  OF  PACEHAKER 

5.16 

4.19 

0.66 

10.01 

1 

090 

33245           * 

k     IMPLANT  HEART  DEFIBRILLATOR 

16.26 

17.62 

2.49 

36.37 

1 

ovo 

33246           « 

k     IMPLANT  HEART  DEFIBRILLATOR 

20.32 

21.91 

3.36 

45.59 

1 

090 

33248           / 

k     REVISE/REMOVE  DEFIBRILLATOR 

17.32 

9.50 

1.63 

28.45 

2 

090 

33250           < 

k     ABLATE  HEART  DYSRHYTHM  FOCUS 

20.59 

12.18 

0.91 

33.68 

2 

090 

33251           « 

k     ABLATE  HEART  DYSRHYTHM  FOCUS 

23.78 

17.29 

3.38 

44.45 

2 

090 

33260           « 

k     ABLATE  HEART  DYSRHYTHM  FOCUS 

17.07 

12.41 

2.42 

31.90 

2 

090 

33261           < 

k     ABLATE  HEART  DYSRHYTHM  FOCUS 

20.25 

14.72 

2.88 

37.85 

2 

090 

33300           / 

k     REPAIR  OF  HEART  WOUND 

17.07 

15.13 

2.74 

34.94 

1 

090 

33305           « 

k     REPAIR  OF  HEART  WOUND 

20.25 

14.73 

2.60 

37.58 

2 

090 

33310           < 

k     EXPLORATORY  HEART  SURGERY 

18.04 

11.89 

2.04 

31.97 

2 

090 

33315           / 

k     EXPLORATORY  HEART  SURGERY 

21.23 

15.25 

2.71 

39.19 

2 

090 

33320           / 

k     REPAIR  MAJOR  BLOOO  VESSEL(S) 

16.21 

14.90 

2.64 

33.75 

2 

090 

33322           t 

1     REPAIR  MAJOR  BL(X10  VESSEL(S) 

19.39 

13.43 

2.28 

35.10 

2 

090 

33330           / 

k     INSERT  MAJOR  VESSEL  GRAFT 

20.17 

13.35 

2.04 

35.56 

2 

090 

33335           / 

k     INSERT  MAJOR  VESSEL  GRAFT 

23.35 

15.88 

2.52 

41.75 

2 

090 

33350           ( 

:     REPAIR  MAJOR  BLOOO  VESSEL(S)' 

0.00 

0.00 

0.00 

0.00 

090 

33400           / 

k     REPAIR  OF  AORTIC  VALVE 

24.41 

27.62 

2.98 

55.01 

2 

090 

33404           i 

k     PREPARE  HEART-AORTA  CONDUIT 

28.05 

20.40 

3.98 

52.43 

1 

090 

33405           i 

k     REPLACEMENT  OF  AORTIC  VALVE 

25.84 

32.12 

5.62 

63.58 

2 

090 

33407           1 

:     REVISION  OF  AORTIC  VALVE 

0.00 

0.00 

0.00 

0.00 

090 

33408           1 

:     REVISION  OF  AORTIC  VALVE 

0.00 

0.00 

0.00 

0.00 

090 

33411           / 

k     REPLACEMENT  OF  AORTIC  VALVE 

26.41 

40.72 

7.85 

74.98 

2 

090 

33412           ( 

:     REPLACEHENT  OF  AORTIC  VALVE 

0.00 

0.00 

0.00 

0.00 

090 

33415           ( 

:     REVISION,  SUBVALVULAR  TISSUE 

0.00 

0.00 

0.00 

0.00 

090 

33416           t 

k     REVISE  VENTRICLE  HUSCLE 

29.72 

21.61 

4.22 

55.55 

2 

090 

33417           ( 

:     REPAIR  OF  AORTIC  VALVE 

0.00 

0.00 

0.00 

0.00 

090 

33420           / 

k     REVISION  OF  MITRAL  VALVE 

21.81 

20.88 

2.58 

45.27 

1 

090 

33422           J 

k     REVISION  OF  MITRAL  VALVE 

25.00 

36.37 

6.80 

68.17 

2 

090 

33425           t 

\           REPAIR  OF  MITRAL  VALVE 

26.94 

32.96 

5.71 

65.61 

2 

090 

33426           / 

k     REPAIR  OF  MITRAL  VALVE 

27.47 

19.97 

3.90 

51.34 

2 

090 

33427           / 

(     REPAIR  OF  HITRAL  VALVE 

29.72 

21.61 

4.22 

55.55 

2 

090 

33430           / 

t     REPLACEHENT  OF  MITRAL  VALVE 

26.53 

36.72 

6.U 

69.69 

2 

090 

33452 

\            REVISION  OF  TRICUSPID  VALVE 

21.81 

15.40 

2.48 

39.69 

2 

090 

33460 

\            REVISION  OF  TRICUSPID  VALVE 

24.82 

27.47 

4.98 

57.27 

2 

090 

33465           / 

\            REPLACE  TRICUSPID  VALVE 

24.94 

34.42 

6.27 

65.63 

2 

090 

33468 

1     REVISION  OF  TRICUSPID  VALVE 

29.72 

21.04 

3.81 

54.57 

2 

090 

33470 

C     REVISION  OF  PULMONARY  VALVE 

0.00 

0.00 

0.00 

0.00 

090 

33471 

»     REVISION  OF  PULMONARY  VALVE 

0.00 

0.00 

0.00 

0.00 

XXX 

33472 

:     REVISION  OF  PULHONARY  VALVE 

0.00 

0.00 

0.00 

0.00 

090 

33474 

A     REVISION  OF  PULHONARY  VALVE 

22.03 

14.06 

1.71 

37.80 

2 

090 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 
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MAL- 
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PRACTICE 
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OF  WORK 

FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs 

RVUs 

PERIOD 

33476 

C     REVISION  OF  HEART  CHAMBER 

0.00 

0.00 

0.00 

0.00 

090 

33478           1 

C     REVISION  OF  HEART  CHAMBER 

0.00 

0.00 

0.00 

0.00 

090 

33480           1 

)     REVISION  OF  HEART  VALVES 

0.00 

0.00 

0.00 

0.00 

nx 

33481          1 

)     REVISION  OF  HEART  VALVES 

0.00 

0.00 

0.00 

0.00 

xn 

33482          1 

)     REVISION  OF  HEART  VALVES 

0.00 

0.00 

0.00 

0.00 

xn 

33483          1 

>     REPLACEMENT  OF  HEART  VALVES 

0.00 

0.00 

0.00 

0.00 

xn 

33485          1 

)     REPLACEMENT  OF  HEART  VALVES 

0.00 

0.00 

0.00 

0.00 

XXX 

33490          1 

)    REVISION  OF  HEART  VALVES 

0.00 

0.00 

0.00 

0.00 

XXX 

33492          1 

>     REPLACEMENT  OF  HEART  VALVES 

0.00 

0.00 

0.00 

0.00 

XXX 

33S00          / 

k     REPAIR  HEART  VESSEL  FISTULA 

'    22.27 

16.19 

3.16 

41.62 

1 

090 

33502          / 

k     CORONARY  ARTERY  CORRECTION 

20.86 

14.01 

1.95 

36,82 

1 

090 

33503          i 

k     CORONARY  ARTERY  GRAFT 

21.23 

14.34 

1.05 

36,62 

090 

33504          i 

k     CORONARY  ARTERY  GRAFT 

24.41 

14.18 

2.75 

41,34 

090 

33510          i 

k     CORONARY  ARTERY  BYPASS 

23.67 

29.26 

5.15 

58.08 

090 

33511          i 

k     CORONARY  ARTERIES  BYPASS 

25.03 

35.36 

6.25 

66,64 

090 

33512          / 

k     CORONARY  ARTERIES  BYPASS 

26.41 

38.61 

6.76 

71.78 

090 

33513          i 

k     CORONARY  ARTERIES  BYPASS 

27.79 

41.27 

7.31 

76.37 

090 

33514          / 

k     CORONARY  ARTERIES  BYPASS 

29,17 

42.27 

7,43 

78.87 

090 

33516          / 

k     CORONARY  ARTERIES  BYPASS 

30.55 

42.57 

7,51 

80,63 

2 

090 

33520          1 

>     CORONARY  ARTERY, BYPASS/GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

33S2S          1 

>     CORONARY  ARTERY, BYPASS/GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

33528          1 

>     CORONARY  ARTERY ;BYPASS/GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

33530          / 

k     CORONARY  ARTERY. BYPASS/REOP 

6.18 

4.49 

0.88 

11.55 

1 

zzz 

33542          / 

k    REMOVAL  OF  HEART  LESION 

24.14 

32.38 

5.82 

62.34 

1 

090 

33545          / 

k     REPAIR  OF  HEART  DAMAGE 

29.72 

36.80 

6,61 

73,13 

2 

090 

33570          i 

k    REVISE  CORONARY  CIRCULATION 

18.36 

14.80 

2,44 

35.60 

2 

090 

33575          ( 

:     REVISE  CORONARY  CIRCULATION 

0.00 

0.00 

0.00 

0.00 

090 

33641          1 

:     REPAIR  HEART  SEPTUM  DEFECT 

0.00 

0.00 

0.00 

0.00 

090 

33645          1 

:     REVISION  OF  HEART  VEINS 

0.00 

0.00 

0,00 

0.00 

090 

33647          1 

:     REPAIR  HEART  SEPTUM  DEFECTS 

0.00 

0.00 

0.00 

0.00 

090 

33649          1 

:    REPAIR  TRICUSPID  DEFECT 

0.00 

0.00 

0,00 

0.00 

090 

33660          ( 

:     REPAIR  OF  HEART  DEFECTS 

0.00 

0.00 

0.00 

0.00 

090 

33665          ( 

:     REPAIR  OF  HEART  DEFECTS 

0.00 

0.00 

0,00 

0.00 

090 

33670          ( 

:     REPAIR  OF  HEART  CHAMBERS 

0.00 

0.00 

0.00 

0.00 

090 

33681          1 

:     REPAIR  HEART  SEPTUM  DEFECT 

0.00 

0.00 

0,00 

0.00 

090 

33684          1 

:     REPAIR  HEART  SEPTUM  DEFECT 

0.00 

0.00 

0,00 

0.00 

090 

33688          ( 

:     REPAIR  HEART  SEPTUM  DEFECT 

0.00 

0.00 

0,00 

0,00 

090 

33690          ( 

:     REINFORCE  PULMONARY  ARTERY 

0.00 

0.00 

0,00 

0.00 

090 

33692          ( 

:     REPAIR  OF  HEART  DEFECTS 

0.00 

0.00 

0,00 

0,00 

090 

33694          ( 

:     REPAIR  OF  HEART  DEFECTS 

0.00 

0.00 

0.00 

0.00 

090 

33696          ( 

:    REPAIR  OF  HEART  DEFECTS 

0.00 

0.00 

0,00 

0.00 

090 

33702          ( 

:    REPAIR  OF  HEART  DEFECTS 

0.00 

0.00 

0,00 

0.00 

090 

33710          ( 

:     REPAIR  OF  HEART  DEFECTS 

0.00 

0.00 

0.00 

0.00 

090 

33720          ( 

:     REPAIR  OF  HEART  DEFECT 

0.00 

0.00 

0,00 

0.00 

090 

33730          ( 

:     REPAIR  HEART-VEIN  DEFECT(S) 

0.00 

0.00 

0.00 

0.00 

090 

33735          ( 

:     REVISION  OF  HEART  CHAMBER 

0.00 

0.00 

0,00 

0.00 

090 

33737          ( 

REVISION  OF  HEART  CHAMBER 

0.00 

0.00 

0.00 

0,00 

090 

33738          ( 

REVISION  OF  HEART  CHAMBER 

0.00 

0.00 

0.00 

0,00 

090 

33739          ( 

REVISION  OF  HEART  CHAMBER 

0.00 

0.00 

0.00 

0,00 

090 

33750          ( 

:    MAJOR  VESSEL  SHUNT 

0.00 

0.00 

0,00 

0.00 

090 

33755          < 

:     MAJOR  VESSEL  SHUNT 

0.00 

0.00 

0.00 

0,00 

090 

33762          1 

:     MAJOR  VESSEL  SHUNT 

0.00 

0.00 

0,00 

0,00 

090 

33764          C 

:     MAJOR  VESSEL  SHUNT  I  GRAFT 

0.00 

0.00 

0.00 

0,00 

090 

33766          1 

;     MAJOR  VESSEL  SHUNT 

0.00 

0.00 

0.00 

0.00 

090 

33774          ( 

:     REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0.00 

0.00 

090 

33775          C 

:    REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0.00 

0.00 

090 

33776          « 

;    REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0.00 

0.00 

090 

33777          { 

:    REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0,00 

0,00 

Off 

33778          i 

:     REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0,00 

0,00 

090 

33779          1 

;    REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0,00 

0,00 

090 

33780          ( 

:    REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0,00 

0,00 

090 

33781          ( 

REPAIR  GREAT  VESSELS  DEFECT 

0.00 

0.00 

0,00 

0,00 

090 

33786          < 

REPAIR  ARTERIAL  TRUNK 

0.00 

0.00 

0.00 

0,00 

090 

33788          ( 

REVISION  OF  PULMONARY  ARTERY 

0.00 

0.00 

0,00 

0.00 

090 

33802          ( 

REPAIR  VESSEL  DEFECT 

0.00 

0.00 

0,00 

0.00 

090 

33803          C 

REPAIR  VESSEL  DEFECT 

0.00 

0.00 

0,00 

0.00 

090 

33813          C 

REPAIR  SEPTAL  DEFECT 

0.00 

0.00 

0,00 

0.00 

090 

33814          C 

REPAIR  SEPTAL  DEFECT 

0.00 

0.00 

0.00 

0,00 

090 

•All 
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MAL- 
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RVU* 

RVUs 

RVUs 

RVUs 
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33S20           ( 

REVISE  MAJOR  VESSEL 

0.00 

0.00 

0.00 

0.00 

090 

33822           1 

:     REVISE  NAJOR  VESSEL 

0.00 

0.00 

0.00 

0.00 

090 

33824          1 

:     REVISE  MAJOR  VESSEL 

0.00 

0.00 

0.00 

0.00 

090 

TWV)          ( 

:     REVISE  MAJOR  VESSEL 

0.00 

0.00 

0.00 

0.00 

090 

33840           ( 

:     REMOVE  AORTA  CONSTRICTION 

0.00 

0.00 

0.00 

0.00 

090 

3384S           ( 

:     REMOVE  AORTA  CONSTRICTION 

0.00 

0.00 

0.00 

0.00 

090 

33851          1 

:     REMOVE  AOftTA  CONSTRICTION 

0.00 

0.00 

0.00 

0.00 

090 

338S2          ( 

:     REPAIR  SEPTAL  DEFECT 

0.00 

0.00 

0.00 

0.00 

090 

338SS          ( 

:     REPAIR  SEPTAL  DEFECT 

0.00 

0.00 

0.00 

0.00 

090 

33860          / 

I     ASCENDING  AORTA  GRAFT 

36.09 

36.58 

6.51 

79.18 

2 

090 

3386S          i 

k     ASCENDING  AORTA  GRAFT 

38.21 

54.96 

9.47 

102.64 

2 

090 

33870           / 

I     TRANSVERSE  AORTIC  ARCH  CRAFT 

39.77 

46.68 

8.48 

94.93 

1 

090 

33875          1 

I     THORACIC  AORTA  GRAFT 

28.39 

32.94 

5.88 

67.21 

1 

090 

33877           / 

k     THORACOABDOMINAL  GRAFT 

42.46 

46.48 

8.83 

97.77 

2 

090 

33910          / 

I     REMOVE  LUNG  ARTERY  EMBOLI 

23.03 

15.43 

2.92 

41.38 

2 

090 

33915          / 

k     REMOVE  LUNG  ARTERY  EMBOLI 

19.85 

12.66 

2.33 

34.84 

2 

090 

33916          / 

I     SURGERY  OF  GREAT  VESSEL 

25.47 

18.52 

3.62 

47.61 

2 

090 

33930           1 

REMOVAL  OF  DONOR  HEART/LUNG 

0.00 

0.00 

0.00 

0.00 

XXX 

33935          « 

:     TRANSPLANTATION,  HEART/LUNG 

0.00 

0.00 

0.00 

0.00 

090 

33940          1 

■     REMOVAL  OF  DONOR  HEART 

0.00 

0.00 

0.00 

0.00 

XXX 

33945          ( 

:     TRANSPLANTATION  OF  HEART 

0.00 

0.00 

0.00 

0.00 

090 

33960          ( 

:     EXTERNAL  CIRCULATION  ASSIST 

0.00 

0.00 

0.00 

0.00 

zzz 

33970           / 

I     AORTIC  CIRCULATION  ASSIST 

8.49 

7.94 

1.05 

17.48 

000 

33971           / 

I     AORTIC  CIRCULATION  ASSIST 

4.25 

5.85 

0.96 

11.06 

090 

33972           / 

I     AORTIC  CIRCULATION  ASSIST 

2.14 

0.67 

0.07 

2.88 

ZZZ 

33999           ( 

:     CARDIAC  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

34001           / 

I     REMOVAL  OF  ARTERY  CLOT 

12.32 

10.10 

1.96 

24.38 

090 

34051           i 

I     REMOVAL  OF  ARTERY  CLOT 

14.35 

9.29 

1.68 

25.32 

090 

34101           i 

I     REMOVAL  OF  ARTERY  CLOT 

9.21 

8.78 

1.80 

19.79 

090 

34111           / 

I     REMOVAL  OF  ARM  ARTERY  CLOT 

7.57 

7.99 

1.68 

17.24 

090- 

34151           / 

I     REMOVAL  OF  ARTERY  CLOT 

13.86 

12.60 

2.52 

28.98 

090 

34201           / 

I     REMOVAL  OF  ARTERY  CLOT 

9.75 

9.38 

1.87 

21.00 

090 

34203           / 

I     REMOVAL  OF  LEG  ARTERY  CLOT 

11.65 

9.10 

1.81 

22.56 

090 

34401           t 

k     REMOVAL  OF  VEIN  CLOT 

12.26 

8.51 

1.47 

22.24 

090 

34421          / 

k     REMOVAL  OF  VEIN  CLOT 

9.37 

7.85 

1.59 

18.81 

090 

34451          / 

k     REMOVAL  OF  VEIN  CLOT 

13.83 

11.26 

2.25 

27.34 

090 

3U71          / 

k     REMOVAL  OF  VEIN  CLOT 

9.61 

3.70 

0.59 

13.90 

090 

34490           / 

k     REMOVAL  OF  VEIN  CLOT 

6.86 

7.66 

1.63 

16.15 

090 

34501           1 

:     REPAIR  VALVE,  FEMORAL  VEIN 

0.00 

0.00 

0.00 

0.00 

090 

34510           ( 

:     TRANSPOSITION  OF  VEIN  VALVE 

0.00 

0.00 

0.00 

0.00 

090 

34520          ( 

:     CROSS-OVER  VEIN  GRAFT 

0.00 

0.00 

0.00 

0.00 

090 

34530          1 

:     LEG  VEIN  FUSION 

0.00 

0.00 

0.00 

0.00 

090 

35001          1 

k     REPAIR  DEFECT  OF  ARTERY 

17.07 

16.76 

3.35 

37.18 

090 

35002          / 

k     REPAIR  ARTERY  RUPTURE,  NECK 

20.48 

13.32 

2.54 

36.34 

090 

35005          / 

k     REPAIR  DEFECT  OF  ARTERY 

17.51 

10.83 

2.30 

30.64 

090 

35011          / 

k     REPAIR  DEFECT  OF  ARTERY 

14.02 

14.22 

2.91 

31.15 

090 

35013          1 

k     REPAIR  ARTERY  RUPTURE,  ARM 

16.82 

15.49 

3.19 

35.50 

090 

35021          / 

k     REPAIR  DEFECT  OF  ARTERY 

18.57 

19.10 

3.22 

40.89 

090 

35022          / 

k     REPAIR  ARTERY  RUPTURE,  CHEST 

22.29 

15.57 

2.95 

40.81 

090 

35045          / 

k     REPAIR  DEFECT  OF  ARM  ARTERY 

10.51 

13.01 

2.63 

26.15 

090 

35081          i 

k     REPAIR  DEFECT  OF  ARTERY 

23.35 

22.61 

4.41 

50.37 

090 

35082          / 

k     REPAIR  ARTERY  RUPTURE,  AORTA 

30.36 

24.13 

4.83 

59.32 

090 

35091          1 

k     REPAIR  DEFECT  OF  ARTERY 

26.00 

23.88 

4.48 

54.36 

090 

35092          / 

k     REPAIR  ARTERY  RUPTURE,  AORTA 

33.81 

27.68 

5.49 

66.98 

090 

35102          1 

k     REPAIR  DEFECT  OF  ARTERY 

23.88 

23.34 

4.56 

51.78 

090 

35103          i 

k     REPAIR  ARTERY  RUPTURE,  GROIN 

31.05 

27.57 

5.49 

64.11 

090 

35111          / 

k     REPAIR  DEFECT  OF  ARTERY 

15.93 

18.55 

3.90 

38.38 

090 

35112          i 

k     REPAIR  ARTERY  RUPTURE, SPLEEN 

18.31 

11.02 

2.33 

31.66 

090 

35121          i 

k     REPAIR  DEFECT  OF  ARTERY 

26.00 

20.14 

3.86 

50.00 

090 

35122          / 

k     REPAIR  ARTERY  RUPTURE,  BELLY 

33.81 

18.89 

4.17 

56.87 

090 

' 

35131          / 

k     REPAIR  DEFECT  OF  ARTERY 

17.92 

16.74 

3.31 

37.97 

090 

35132          / 

k     REPAIR  ARTERY  RUPTURE,  GROIN 

21.50 

19.69 

3.78 

a. 97 

090 

35141          / 

k'    REPAIR  DEFECT  OF  ARTERY 

14.00 

15.49 

3.03 

32.52 

090 

35142          / 

k     REPAIR  ARTERY  RUPTURE,  THIGH 

15.40 

16.96 

3.42 

35.78 

090 

35151          1 

k     REPAIR  DEFECT  OF  ARTERY 

U.81 

16.18 

3.10 

34.09 

090 

35152          / 

k     REPAIR  ARTERY  RUPTURE,  KNEE 

16.29 

9.76 

2.06 

28.11 

090 

35161          1 

:     REPAIR  DEFECT  OF  ARTERY 

0.00 

0.00 

0.00 

0.00 

090 

35162          1 

:     REPAIR  ARTERY  RUPTURE 

0.00 

0.00 

0.00 

0.00 

090 

•All  nuwric  CPT  Ha 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFORMATION 


MCPCS* 


35180 
35182 
35184 
35188 
35189 
35190 
35201 
35206 
35207 
35211 
35216 
35221 
35226 
35231 
35236 
35241 
35246 
35251 
35256 
35261 
35266 
35271 
35276 
35281 
35286 
35301 
35311 
35321 
35331 
35341 
35351 
35355 
35361 
35363 
35371 
35372 
35381 
35450 
35452 
35454 
35456 
35458 
35459 
35460 
35470 
35471 
35472 
35473 
35474 
35475 
35476 
35501 
35506 
35507 
35508 
35509 
35511 
35515 
35516 
35518 
35521 
35526 
35531 
35533 
35536 
35541 
35546 
35548 


NOD   STATUS 


DESCRIPTION 


PRACTICE    NAL-  SOURCE   GLOtAL 

WORK    EXPENSE   PRACTICE  TOTAL    OF  WKK       FEE 
RWt     RMIS     RVUs    RVUs      RVUs    PERIOD 


REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOGO  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOO  VESSEL  LESION 
REPAIR  BLOOO  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOD  VESSEL  LESION 
REPAIR  BLOOO  VESSEL  LESION 
REPAIR  BLOOO  VESSEL  LESION 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY  ' 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
RECHANNELING  OF  ARTERY 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  VENOUS  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  ARTERIAL  BLOCKAGE 
REPAIR  VENOUS  BLOCKAGE 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  CRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  GRAFT 
ARTERY  BYPASS  CRAFT 


12.82 

7.77 

1.56 

22.15     1 

090 

16.96 

11.22 

1.70 

29.90     2 

090 

11.37 

10.26 

2.07 

23.70     1 

090 

13.80 

8.55 

1.68 

24.03     2 

090 

18.04 

11.94 

2.32 

32.30     2 

090 

12.43 

10.90 

2.25 

25.58     2 

090 

9.38 

10.61 

2.05 

22.04     1 

090 

8.94 

10.70 

2.14 

21.78     1 

090 

9.55 

11.38 

2.04 

22.97     2 

090 

21.23 

14.10 

2.73 

38.06     2 

090 

18.04 

11.25 

2.19 

31.48     2 

090 

15.92 

11.69 

2.31 

29.92     2 

090 

8.61 

10.83 

2.06 

21.50     1 

090 

11.34 

16.89 

3.07 

31.30     1 

090 

9.88 

13.56 

2.70 

26.14     1 

090 

22.29 

14.22 

2.74 

39.25     2 

090 

19.11 

17.87 

2.26 

39.24     2 

090 

16.90 

10.11 

1.96 

29.07     2 

090 

10.69 

13.07 

2.52 

26.28     1 

090 

10.96 

13.88 

2.81 

27.65     1 

090 

9.SS 

12.33 

2.S4 

24.42     2 

090 

21.23 

13.21 

2.70 

37.14     2 

090 

18.04 

11.43 

2.39 

31.86     2 

090 

15.92 

18.21 

3.55 

37.68     2 

090 

11.36 

12.34 

2.46 

26.16     1 

ovo 

17.07 

15.23 

2.96 

35.26     2 

090 

18.57 

23.25 

4.85 

46.67     2 

090 

11.68 

13.65 

2.84 

28.17     2 

090 

23.35 

14.06 

2.81 

40.22     2 

090 

24.94 

18.30 

3.72 

46.96     2 

090 

20.17 

15.76 

3.13 

39.06     2 

090 

15.92 

16.25 

3.15 

35.32     2 

090 

23.35 

20.42 

4.08 

47.85     2 

090 

24.41 

23.99 

4.M 

53.04     2 

090 

11.06 

13.19 

2.63 

26.88     1 

090 

12.94 

11.80 

2.41 

27.15     1 

090 

13.80 

14.40 

2.86 

31.06     2 

090 

10.61 

14.15 

1.46 

26.22     2 

7.28 

4.59 

0.65 

12.52     2 

6.37 

9.79 

1.62 

17.78     2 

7.75 

10.96 

1.78 

20.49     2 

10.01 

10.67 

1.92 

22.60     2 

9.10 

4.76 

1.11 

14.97     2 

000 

6.37 

3.33 

0.78 

10.48     2 

000 

9.10 

4.76 

1.11 

14.97     2 

000 

10.61 

5.55 

1.29 

17.45     2 

000 

7.28 

3.81 

0.89 

11.96     2 

000 

6.37 

3.33 

0.78 

10.48     2 

000 

7.76 

4.06 

0.94 

12.76     2 

000 

10.01 

5.23 

1.22 

16.46     2 

000 

6.37 

3.33 

0.78 

10.48     2 

000 

17.60 

20.40 

3.68 

41.68     2 

090 

17.60 

20.20 

3.84 

41.64     2 

090 

17.60 

18.89 

3.81 

40.30     2 

090 

18.13 

10.11 

2.23 

30.47     2 

090 

17.60 

19.91 

4.12 

41.63     2 

090 

16.22 

10.97 

2.03 

29.22     2 

090 

18.13 

11.86 

2.12 

32.11    ,2 

090 

15.69 

18.30 

3.73 

37.72     2 

090 

14.81 

18.40 

3.56 

36.77     2 

090 

20.17 

18.47 

3.52 

42.16     2 

090 

19.64 

13.64 

2.57 

35.85     2 

090 

25.47 

21.34 

4.10 

50.91     2 

090 

20.17 

22.17 

4.67 

47.01     2 

090 

22.82 

22.52 

4.40 

49.74     2 

090 

25.47 

20.60 

3.85 

49.92     2 

090 

25.47 

22.54 

4.49 

52.50     2 

090 

0.00 

0.00 

0.00 

0.00 

090 

*All  numeric  CPT  HCPCS  Copyright  1991  American  Medical  Association 
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AOOENOUM  B 
REUTIVE  VALUE  UMITS  (RVU»)  ANO  RELATED  INFORMATION 


PRACTICE 

HAL- 

SOURCE 

GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    NOD   STATUS 

DESCRIPTION 

RVU« 

RVUt 

RVUs 

0.00 

RVUt 

PERIOD 

35S49          C 

ARTERY 

BYPASS 

GRAFT 

0.00 

0.00 

0.00 

090 

35SS1          1 

i           ARTERY 

BYPASS 

GRAFT 

26.53 

20.28 

4.07 

50.88 

090 

35556          1 

i           ARTERY 

BYPASS 

GRAFT 

16.90 

19.72 

3.91 

40.53 

090 

3555S          1 

k    ARTERY 

BYPASS 

GRAFT 

13.51 

17.67 

3.40 

34.58 

090 

35560          1 

i           ARTERY 

BYPASS 

CRAFT 

20.17 

21.30 

4.13 

45.60 

090 

35563          1 

t    ARTERY 

BYPASS 

GRAFT 

14.57 

8.76 

1.79 

25.12 

090 

35565          1 

\           ARTERY 

BYPASS 

GRAFT 

14.57 

18.86 

3.70 

37.13 

090 

35566          1 

i           ARTERY 

BYPASS 

GRAFT 

16.30 

21.72 

4.30 

42.32 

090 

35571          1 

i           ARTERY 

BYPASS 

GRAFT            . 

17.09 

20.41 

4.07 

41.57 

090 

35582          1 

i            VEIN  BYPASS  GRAFT 

27.07 

25.02 

5.14 

57.23 

090 

35583          1 

t     VEIN  BYPASS  GRAFT 

17.43 

21.93 

4.35 

43.71 

090 

35585          1 

i            VEIN  BYPASS  GRAFT 

20.78 

24.19 

4.88 

49.85 

090 

35587          1 

\           VEIN  BYPASS  GRAFT 

17.62 

22.67 

4.35 

44.64 

090 

35601          t 

{           ARTERY 

BYPASS 

GRAFT 

17.07 

19.84 

3.51 

40.42 

090 

35606          1 

k    ARTERY 

BYPASS 

GRAFT 

17.07 

18.49 

3.70 

39.26 

090 

35612          1 

{           ARTERY 

BYPASS 

GRAFT 

15.16 

17.65 

3.48 

36.29 

090 

35616          1 

I    ARTERY 

BYPASS 

GRAFT 

15.16 

17.69 

3.61 

36.46 

090 

35621          # 

k    ARTERY 

BYPASS 

GRAFT 

13.95 

20.12 

4.00 

38.07 

090 

35626          1 

\           ARTERY 

BYPASS 

GRAFT 

18.57 

21.61 

4.30 

44.48 

090 

35631          < 

I    ARTERY 

BYPASS 

GRAFT 

24.41 

18.83 

3.76 

47.00 

090 

35636          t 

i           ARTERY 

BYPASS 

GRAFT 

22.29 

14.23 

2.58 

39.10 

(Ml 

35637          1 

I     ARTERY 

BYPASS 

GRAFT 

17.60 

10.46 

2.12 

30.18 

090 

35638          > 

k     ARTERY 

BYPASS 

GRAFT 

14.77 

9.91 

2.02 

26.70 

OVO 

35641          / 

I     ARTERY 

BYPASS 

GRAFT 

23.88 

21.66 

4.30 

49.84 

090 

35642          I 

I     ARTERY 

BYPASS 

GRAFT 

17.60 

10.88 

2.31 

30.79 

090 

35645          f 

k     ARTERY 

BYPASS 

GRAFT 

17.07 

11.75 

2.16 

30.98 

090 

35646          / 

k     ARTERY 

BYPASS 

GRAFT 

23.88 

25.06 

4.96 

53.92 

U90 

35650  "        4 

k    ARTERY 

BYPASS 

GRAFT 

13.75 

18.14 

3.75 

35.64 

090 

35651          4 

k     ARTERY 

BYPASS 

GRAFT 

24.94 

25.39 

4.94 

55.27 

090 

35654          / 

k    ARTERY 

BYPASS 

GRAFT 

18.57 

23.29 

4.66 

46.52 

090 

35656          1 

k    ARTERY 

BYPASS 

GRAFT 

15.31 

19.01 

3.80 

38.12 

090 

35661          1 

k     ARTERY 

BYPASS 

GRAFT 

12.45 

17.58 

3.48 

33.51 

090 

35663          1 

k     ARTERY 

BYPASS 

GRAFT 

13.51 

19.25 

4.00 

36.76 

090 

35665          < 

k     ARTERY 

BYPASS 

GRAFT 

13.51 

18.75 

3.76 

36.02 

090 

35666          < 

k     ARTERY 

BYPASS 

GRAFT 

18.66 

21.14 

4.21 

U.01 

090 

35671          1 

{           ARTERY 

BYPASS 

GRAFT 

16.03 

22.17 

4.30 

42.50 

090 

35681          J 

k-   ARTERY 

BYPASS 

GRAFT 

8.49 

18.45 

3.71 

30.65 

zzz 

35701          1 

k     EXPLORATION,  CAROTID  ARTERY 

4.78 

7.16 

1.32 

13.26 

090 

35721          < 

\            EXPLORATION, 

"EMORAL  ARTERY 

4.78 

5.85 

1.16 

11.79 

090 

35741          / 

k     EXPLORATION  POPLITEAL  ARTERY 

4.78 

6.04 

1.21 

12.03 

090 

35761          / 

I     EXPLORATION  OF  ARTERY/VEIN 

4.78 

6.12 

1.20 

12.10 

090 

35800          / 

k     EXPLORE  NECK  VESSELS 

6.37 

5.57 

1.02 

12.96 

090 

35820          t 

»     EXPLORE  CHEST 

VESSELS 

12.26 

8.35 

1.51 

22.12 

090 

35840          / 

t     EXPLORE  ABDOMINAL  VESSELS 

11.14 

7.62 

1.52 

20.28 

090 

35860         ./ 

k    EXPLORE  LIMB 

/ESSELS 

4.78 

6.12 

1.21 

12.11 

090 

35870          ( 

:     REPAIR 

VESSEL 

GRAFT  DEFECT 

0.00 

0.00 

0.00 

0.00 

090 

35875          / 

(     REMOVAL  OF  CLOT  IN  GRAFT 

8.99 

8.65 

1.74 

19.38 

090 

35900          / 

t     REMOVE 

VESSEL 

GRAFT 

10.37 

7.57 

1.54 

19.48 

090 

35910          i 

(     REVISE 

CIRCULATION 

29.72 

14.92 

2.83 

47.47 

090 

36000          1 

1     PLACE 

NEEDLE 

IN  VEIN 

0.19 

0.50 

0.04 

0.73 

ZZZ 

36010          i 

\           PLACE 

CATHETER  IN  VEIN 

2.56 

2.22 

0.32 

5.10 

ZZZ 

36011          / 

k     PLACE 

CATHETER  IN  VEIN 

2.«5 

2.01 

0.23 

4.89 

ZZZ 

36012          / 

\           PLACE 

CATHETER  IN  VEIN 

3.71 

2.82 

0.33 

6.86 

ZZZ 

36013          / 

K           PLACE 

CATHETER  IN  ARTERY 

2.65 

2.01 

0.23 

4.89 

ZZZ 

36014          / 

1     PLACE 

CATHETER  IN  ARTERY 

3.18 

2.41 

0.28 

5.87 

ZZZ 

3601S 

\           PLACE 

CATHETER  IN  ARTERY 

3.71 

2.82 

0.33 

6.86 

ZZZ 

36100 

\           PLACE 

CATHETER  IN  ARTERY 

3.18 

2.73 

0.33 

6.24 

ZZZ 

36120 

%           PLACE 

CATHETER  IN  ARTERY 

2.12 

2.45 

0.31 

4.88 

ZZZ 

36140 

\           PLACE 

CATHETER  IN  ARTERY 

2.12 

1.49 

0.25 

3.86 

ZZZ 

3614S 

\           PLACE 

CATHETER  IN  VEIN  SHUNT 

2.12 

3.46 

0.52 

6.10 

ZZZ 

36160 

K     PLACE 

CATHETER  IN  AORTA 

2.65 

2.45 

0.36 

,5.46 

ZZZ 

36200 

A     PLACE 

CATHETER  IN  AORTA 

3.18 

2.88 

0.29 

6.35 

ZZZ 

36215 

A     PLACE 

CATHETER  IN  ARTERIES 

4.71 

1.88 

0.19 

6.78 

ZZZ 

36216 

A     PLACE 

CATHETER  IN  ARTERIES 

5.57 

3.48 

0.28 

9.33 

ZZZ 

36217 

4     PLACE 

CATHETER  IN  ARTERIES 

6.63 

4.14 

0.33 

11.10 

ZZZ 

36218 

A     PLACE 

CATHETER  IN  ARTERIES 

1.06 

0.66 

0.05 

1.77 

ZZZ 

36230 

A     PLACE 

CATHETER  IN  ARTERY 

5.01 

3.28 

0.27 

8.56 

ZZZ 

36245 

A     PLACE 

CATHETER  IN  ARTERIES 

5.35 

1.73 

0.16 

7.24 

ZZZ 

*AU  nuneric  CPT  HCPCS  Copyright  1991  American  Medical  Association 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFCRHATIOH 


V-r- 


NCPCS*    MOO   STATUS 


1 


36246 

36247 

36248 

36260 

36261 

36262 

36299 

36400 

36405 

36406 

36410 

36415 

36420 

36425 

36430 

36440 

36450 

36455 

36460 

36468 

36469 

36470 

36471 

36481 

36488 

36489 

36490 

36491 

36493 

36495 

36496 

36497 

36500 

36510 

36520 

36522 

36530 

36531 

36532 

36533 

36534 

36535 

36600 

36620 

36625 

36640 

36660 

36680 

36800 

36810 

36815 

36820 

36821 

36822 

36825 

36830 

36832 

36835 

36840 

36845 

36860 

36861 

37140 

37145 

37160 

37180 

37181 

37190 


DESCRIPTION 


PLACE  CATHETER  IN  ARTERIES 
PLACE  CATHETER  IN  ARTERIES 
PLACE  CATHETER  IN  ARTERIES 
INSERTION  Of  INFUSION  PUMP 
REVISION  OF  INFUSION  PUMP 
REMOVAL  OF  INFUSION  PUMP 
VESSEL  INJECTION  PROCEDURE 
DRAWING  BLOOD 
DRAWING  BLOCO 
DRAWING  BLOOD 
DRAWING  SLOCO 
DRAWING  BLOCO 
DRAWING  BLOOD 
DRAWING  BLOOD 
BLOOD  TRANSFUSION  SERVICE 
BLOOD  TRANSFUSION  SERVICE 
EXCHANGE  TRANSFUSION  SERVICE 
EXCHANGE  TRANSFUSION  SERVICE 
TRANSFUSION  SERVICE,  FETAL 
INJECTION(S);SPIDER  VEINS 
INJECTION(S);SPIDER  VEINS 
INJECTION  THERAPY  OF  VEIN 
INJECTION  THERAPY  OF  VEINS 
INSERTION  OF  CATHETER,  VEIN 
INSERTION  OF  CATHETER,  VEIN 
INSERTION  OF  CATHETER,  VEIN 
INSERTION  OF  CATHETER,  VEIN 
INSERTION  OF  CATHETER.  VEIN 
REPOSITIONING  OF  CVC 
IMPLANT  INFUSION  PUMP 
REVISE  INFUSION  PUMP 
REMOVE  INFUSION  PUMP 
INSERTION  OF  CATHETER,  VEIN 
INSERTION  OF  CATHETER,  VEIN 
PLASMA  AND/OR  CELl  EXCHANGE 
PHOTOPHERESIS 
INSERTION  OF  INFUSION  PUMP 
REVISION  OF  INFUSION  PUMP 
REMOVAL  OF  INFUSION  PUMP 
INSERTION  OF  ACCESS  PORT 
REVISION  OF  ACCESS  PORT 
REMOVAL  OF  ACCESS  PORT 
WITHDRAWAL  OF  ARTERIAL  BLOOD 
INSERTION  CATHETER,  ARTERY 
INSERTION  CATHETER,  ARTERY 
INSERTION  CATHETER.  ARTERY 
INSERTION  CATHETER,  ARTERY 
INSERT  NEEDLE,  BONE  CAVITY 
INSERTION  OF  CANNULA 
INSERTION  OF  CANNULA 
INSERTION  OF  CANNULA 
INSERTION  OF  CANNULA 
ARTERY-VEIN  FUSION 
INSERTION  OF  CANNULA(S) 
ARTERY-VEIN  CRAFT 
ARTERY-VEIN  GRAFT 
REVISE  ARTERY-VEIN  FISTULA 
ARTERY  TO  VEIN  SHUNT 
INSERT  MANDRIL 
FUSION  WITH  MANDRIL 
CANNULA  DECLOTTING 
CANNULA  DECLOTTING 
REVISION  OF  CIRCULATION 
REVISION  OF  CIRCULATION 
REVISION  OF  CIRCULATION 
REVISION  OF  CIRCULATION 
SPLICE  SPLEEN/KIDNEY  VEINS 
REPAIR  OF  CIRCULATION  DEFECT 


PRACTICE    NM.-  ..\V  '    SOUMC   «,«BAl 
WORK    EXPENSI   PRACTItt  TOTHl    OF  WORN   FCE 
RVUa     RVUs     RVUa    MM*     RVM    PCMOD 


5.57 

s.a 

0.28 

9.SS 

I             222 

6.M 

4.U 

O.SS 

11.10 

1     222 

1.06 

0.66 

0.08 

1.77 

1     222 

•.711 

7.11 

1.49 

18.36 

1     090 

S.32 

2.3S 

O.U 

8.11 

1     090 

S.M 

2.04 

0.42 

6.S6 

1     090 

0.00 

0.00 

0.00 

0.00 

222 

0.19 

0.09 

0.01 

0.29 

I         m 

o.n 

0.47 

0.08 

0.«9 

I             222 

0.19 

0.16 

0.01 

0.S6 

I             222 

0.19 

0.2S 

0.02 

O.U 

I     222 

0.00 

0.00 

0.00 

0.00 

xn 

1.06 

o.ss 

0.05 

1.66 

I          zu 

0.80 

o.oe 

0.01 

0.89 

I             222 

0.00 

1.01 

0.07 

1.08 

XXX 

1.0t 

0.99 

0.07 

2.14    i 

I         m 

2.3S 

1.97 

0.19 

6.S1 

1     222 

2.S* 

2.40 

0.2S 

5.19 

1     222 

0.00 

0.00 

0.00 

0.00 

222 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.07 

0.28 

0.04 

1.39 

I             010 

1.$7 

0.41 

0.05 

2.03    ; 

I             010 

7.37 

S.S9 

0.65 

13.61     i 

I             000 

1.42 

1.02 

0.14 

2.58    i 

I              222 

1.29 

1.17 

0.18 

2.64 

I              222 

1.716 

1.46 

0.21 

S.4S     i 

I             222 

1.51 

1.10 

O.SS 

S.64 

I             222 

1.28 

0.67 

0.16 

2.11    i 

t     222 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

3.71 

0.08 

0.01 

3.80 

I              ZZZ 

1.14 

0.3S 

0.02 

1.51    i 

I     222 

1.76 

1.94 

0.12 

3.82 

t              222 

1.76 

1.61 

0.10 

3.47    i 

I              222 

5.08 

5.07 

1.07 

11.22     i 

I              010 

5.05 

4.61 

0.28 

9.94     i 

I              010 

3.40 

1.86 

0.38 

5.64     i 

I             010 

4.02 

3.67 

0.22 

7.91     i 

(     010 

3.99 

3.65 

0.22 

7.86     i 

I             010 

2.34 

2.13 

0.13 

4.60    : 

t             010 

0.33 

0.29 

0.02 

0.64     1 

ZZZ 

1.21 

0.70 

0.14 

2.05     1 

ZZZ 

2.22 

0.91 

0.19 

3.32     1 

ZZZ 

2.21 

2.45 

0.42 

5.08     1 

ZZZ 

1.48 

1.29 

0.11 

2.88     i 

!      ZZZ 

1.27 

1.07 

0.10 

2.44     i 

I              ZZZ 

2.56 

2.34 

0.29 

5.19    a 

\             090 

4.18 

5.10 

0.78 

10.06     i 

!      090 

2.76 

3.82 

0.74 

7.32     i 

•   ■   090 

4.78 

7.07 

1.45 

13.30     i 

•      090 

8.84 

7.63 

1.54 

18.01     1 

090 

5.31 

3.59 

0.47 

9.37     J 

>     090 

9.85 

11.80 

2.32 

23.97     1 

090 

8.20 

12.08 

2.49 

22.77     1 

090 

6.16 

11.68 

2.51 

20.35     2 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

2.12 

2.71 

0.45 

5.28     ! 

000 

2.65 

5.16 

1.06 

8.87     i 

000 

23.35 

17.17 

3.52 

44.04     2 

090 

24.41 

18.05 

1.81 

44.27     i 

090 

21.23 

18.70 

3.99 

43.92     2 

090 

24.41 

14.96 

2.91 

42.28    2 

090 

26.53 

17.29 

3.71 

47.53     2 

090 

9.81 

8.22 

1.75 

19.78     1 

.  090 
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MCPCS* 


37200 
37201 

snn 

17203 

37204 

S7S<5 

37600 

S7«0S 

37606 

37609 

37615 

37616 

37617 

37618 

37620 

37650 

37660 

37700 

37720 

37730 

37735 

37760 

37780 

37785 

37788 

37799 

38100 

38101 

38115 

38200 

38230 

38240 

38241 

38300 

38305 

38308 

38380 

38381 

38382 

38500 

38505 

38510 

38520 

38525 

3ffi30 

38542 

38550 

38555 

38562 

38564 

38700 

38720 

38724 

38740 

38745 

38760 

38765 

38770 

38780 

38790 

38794 

38999 

39000 

39010 

39020 

39200 

59220 

39400 


HOD   STATUS 


ADOCNOUM  i 
KUTIVE  VALUE  UNITS  (IVUs)  AND  REUTED  INFOMATIOH 


DESaHPTION 


TRANSCATHETER  BIOPSY 
TRANSCATHETER  THERAPY  INFUSE 
TRANSCATHETER  THERAPY  INFUSE 
TRANSCATHETER  RETRIEVAL 
TRANSCATHETER  OCCLUSION 
LIGATION  OF  NECK  VEIN 
LIGATION  OF  NECK  ARTERY 
LIGATION  OF  NECK  ARTERY 
LIGATION  OF  NECK  ARTERY 
TEMPORAL  ARTERY  PROCEDURE 
LIGATION  OF  NECK  ARTERY 
LIGATION  OF  CHEST  ARTERY 
LIGATION  OF  ABOONEN  ARTERY 
LIGATION  OF  EXTRENITY  ARTERY 
REVISION  OF  MAJOR  VEIN 
REVISION  OF  MAJOR  VEIN 
REVISION  OF  MAJOR  VEIN 
REVISE  LEG  VEIN 
REMOVAL  OF  LEG  VEIN 
REMOVAL  OF  LEG  VEINS 
REMOVAL  OF  LEG  VEINS/LESION 
REVISION  OF  LEG  VEINS 
REVISION  OF  LEG  VEIN 
REVISE  SECONDARY  VARICOSITY 
REVASCULARIZATION,  PENIS 
VASCULAR  SURGERY  PROCEDURE 
REMOVAL  OF  SPLEEN,  TOTAL 
REMOVAL  OF  SPLEEN,  PARTIAL 
REPAIR  OF  RUPTURED  SPLEEN 
INJECTION  FOR  SPLEEN  X-RAY 
BONE  MARROW  COLLECTION 
BONE  MARROU  TRANSPLANTATION 
BONE  MARROW  TRANSPLANTATION 
DRAINAGE  LYMPH  NODE  LESION 
DRAINAGE  LYMPH  NODE  LESION 
INCISION  OF  LYMPH  CHANNELS 
THORACIC  DUCT  PROCEDURE 
THORACIC  DUCT  PROCEDURE 
THORACIC  DUCT  PROCEDURE 
BIOPSY/REMOVAL, LYMPH  NOOE(S) 
NEEDLE  BIOPSY, LYMPH  NOOE(S) 
BIOPSY/REMOVAL, LYMPH  HOOE(S) 
BIOPSY/REMOVAL, LYMPH  NOOE(S) 
BIOPSY/REMOVAL, LYMPH  NOOE(S) 
BIOPSY/REMOVAL, LYMPH  NOOECS) 
EXPLORE  DEEP  NOOE(S),  NECK 
REMOVAL  NECK/ARMPIT  LESION 
REMOVAL  NECK/ARMPIT  LESION 
REMOVAL,  PELVIC  LYMPH  NODES 
REMOVAL.  ABDOMEN  LYMPH  NODES 
REMOVAL  OF  LYMPH  NODES,  NECK 
REMOVAL  OF  LYMPH  NODES,  NECK 
REMOVAL  OF  LYMPH  NODES,  NECK 
REMOVE  ARMPIT  LYMPH  NODES 
REMOVE  ARMPITS  LYMPH  NODES 
REMOVE  GROIN  LYMPH  NODES 
REMOVE  GROIN  LYMPH  NODES 
REMOVE  PELVIS  LYMPH  NOTES 
REMOVE  ABDOMEN  LYMPH  NOTES 
INJECTION  FOR  LYMPHATIC  XRAY 
ACCESS  THORACIC  LYMPH  DUCT 
8L0OT/LTMPH  SYSTEM  PROCEDURE 
EXPLORATION  OF  CHEST 
EXPLORATION  OF  CHEST 
EXPLORATION  OF  CHEST 
REMOVAL  CHEST  LESION 
REMOVAL  CHEST  LESION 
VISUALIZATION  OF  CHEST 


PRACTICE 

MAL- 

SOURCE 

GLOIAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RMJ« 

RMJ« 

RWM 

RWN 
6.61 

RVU* 

PERIOD 

4.80 

1.68 

0.13 

zzz 

7.64 

5,79 

0.68 

14.11 

zzz 

5.99 

4.54 

0.53 

11.06 

zzz 

5.31 

4.02 

0.47 

9.80 

zzz 

19.11 

14.49 

1.69 

35.29 

zzz 

4.10 

3.99 

0.78 

8.87 

090 

4.10 

6.65 

0.84 

11.59 

090 

4.88 

5.85 

1.09 

11.82 

090 

4.88 

7.05 

0.76 

12.69 

090 

2.40 

2.33 

0.40 

5.13 

010 

4.63 

7.27 

1.16 

13.06 

090 

15.48 

4.44 

0.87 

20.79 

090 

14.96 

8.43 

1.63 

25.02 

090 

4.10 

5.56 

1.11 

10.77 

090 

9.73 

9.29 

1.56 

20.58 

090 

4.63 

4.23 

0.56 

9.42 

090 

10.17 

6.06 

1.12 

17.35 

090 

3.71 

3.84 

0.77 

8.32 

090 

4.78 

5.39 

1.09 

11.26 

090 

5.84 

7.32 

1.48 

14.64 

090 

10.43 

8.78 

1.77 

20.98 

090 

10.43 

7.88 

1.60 

19.91 

090 

3.71 

2.00 

0.36 

6.07 

090 

3.75 

1.03 

0.19 

4.97 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

TYY 

12.63 

9.01 

1.90 

23.54 

090 

13.27 

7.36 

1.59 

22.22 

090 

13.27 

8.05 

1.57 

22.89 

090 

2.79 

1.80 

0.15 

4.74 

ZZZ 

5.33 

2.93 

0.22 

6.48 

ZZZ 

2.36 

2.19 

0.14 

4.69 

ZZZ 

2.36 

2.15 

0.13 

4.64 

ZZZ 

1.S6 

0.62 

0.10 

2.28 

010 

-  4.47 

2.07 

0.37 

6.91 

090 

4.79 

3.55 

0.47 

8.81 

090 

6.88 

4.68 

0.80 

12.36 

090 

12.74 

7.96 

1.58 

22.28 

090 

9.73 

5.09 

1.18 

16.00 

090 

2.96 

1.68 

0.32 

4.98 

010 

1.20 

1.17 

0.17 

2.54 

OOO 

4.10 

2.67 

0.47 

7.24 

090 

5.11 

3.15 

0.60 

8.86 

090 

4.61 

2.73 

0.57 

7.91 

090 

6.13 

3.34 

0.69 

10.16 

090 

5.70 

4.50 

0.63 

10.83 

090 

6.23 

3.40 

0.67 

10.30 

090 

10.44 

7.66 

1.46 

19.56 

090 

10.17 

7.25 

1.27 

18.69 

090 

10.53 

7.79 

1.59 

19.91 

090 

7.96 

10.16 

1.38 

19.50 

090 

12.95 

16.76 

2.15 

31.86 

090 

13.94 

15.13 

2.11 

31,18 

090 

6.61 

4.97 

1.05 

12.63 

090 

•.52 

8.72 

1.85 

19.09 

090 

7.77 

6.98 

1.43 

16.18 

090 

13.35 

13.35 

2.55 

29.25 

090 

12.74 

16.23 

1.82 

30.79 

090 

15.98 

16.92 

3.29 

36.19 

090 

1.36 

2.48 

0.20 

4.04 

ZZZ 

4.27 

2.99 

0.39 

7.65 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

5.31 

6.38 

1.13 

12.82 

090 

13.07 

10.08 

1.86 

25.01 

090 

8.80 

13.91 

2.48 

25.19 

090 

10.73 

12.20 

2.25 

25.18 

090 

12.75 

15.75 

2.98 

31.48 

090 

5.39 

5.40 

1.00 

11.79 

010 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    MOT   STATUS           DESCRIPTION 

RVUa 

RVUa 

RVUa 

RVUa 
0,00 

RVUa 

PERIOT 

39499 

e     CHEST  PROCEDURE 

0.00 

0.00 

0,00 

YYY 

39501 

Ik     REPAIR  DIAPHRAGM  LACERATION 

12,74 

11.23 

2.21 

26.18 

090 

39502 

k     REPAIR  PARAESOPHAGEAL  HERNIA 

13.80 

12.57 

2.58 

28.95 

090 

39503 

C    REPAIR  OF  DIAPHRAGM  HERNIA 

0.00 

0.00 

0.00 

0.00 

090 

39520 

ft     REPAIR  OF  DIAPHRAGM  HERNIA 

12.74 

13.21 

2.59 

28.54 

090 

39530 

ft     REPAIR  OF  DIAPHRAGM  HERNIA 

14.99 

14,82 

2.86 

32.67 

090 

39531 

ft     REPAIR  OF  DIAPHRAGM  HERNIA 

16.05 

10,53 

1.89 

28.47 

090 

39540           i 

ft     REPAIR  OF  DIAPHRAGM  HERNIA 

12.74 

12,62 

2.64 

28.00 

090 

39541           / 

ft     REPAIR  OF  DIAPHRAGM  HERNIA 

13,80 

12.82 

2.50 

29.12 

090 

39545          / 

ft     REVISION  OF  DIAPHRAGM 

12.74 

8.51 

1.62 

22.87 

090 

39547           1 

ft     REVISION  OF  DIAPHRAGM 

12.74 

8,05 

0.97 

21.76 

090 

39599 

C     DIAPHRAGM  SURGERY  PROCEDURE 

0.00 

0,00 

0.00 

0,00 

YYY 

40490           t 

ft  '   BIOPSY  OF  LIP 

1,29 

0.78 

0.07 

2.14 

000 

40500           t 

ft     PARTIAL  EXCISION  OF  LIP 

4.30' 

7,32 

0.99 

12.61 

090 

40510           / 

ft     PARTIAL  EXCISION  OF  LIP 

4,81 

6,24 

0,87 

11.92 

090 

40520           t 

ft     PARTIAL  EXCISION  OF  LIP 

4.78 

4,74 

0,72 

10,24 

090 

40525          t 

ft     RECONSTRUCT  LIP  WITH  FLAP 

7,65 

9,96 

1,51 

19,12 

090 

40527          t 

ft     RECONSTRUCT  LIP  WITH  FLAP 

9,19 

11.93 

1.74 

22.86 

090 

40530          1 

k    PARTIAL  REMOVAL  OF  LIP 

5,42 

5,38 

0,78 

11,58 

090 

40650          J 

ft    REPAIR  LIP 

3.68 

4.90 

0.69 

9,27 

090 

40652          / 

ft    REPAIR  LIP 

4.30 

5.60 

0.83 

10,73 

090 

40654          I 

ft    REPAIR  LIP 

5.41 

7.32 

1.05 

13.78 

090 

40700          i 

ft    REPAIR  CLEFT  LIP/NASAL 

12,68 

8.91 

1,35 

22.94 

090 

40701          i 

ft    REPAIR  CLEFT  LIP/NASAL 

15,91 

21.32 

1,71 

38.94 

090 

40702          i 

ft     REPAIR  CLEFT  LIP/NASAL 

7,96 

9.47 

0.71 

18.14 

090 

40720          i 

ft    REPAIR  CLEFT  LIP/NASAL 

13,60 

10,11 

1.88 

25.59 

090 

40761          1 

ft     REPAIR  CLEFT  LIP/NASAL 

14.76 

11.42 

1.83 

28.01 

090 

40799           1 

:     LIP  SURGERY  PROCEDURE 

0,00 

0.00 

0,00 

0.00 

YYY 

40800          / 

(     DRAINAGE  OF  MOUTH  LESION 

1.17 

0,78 

0,07 

2.02 

010 

40801          / 

t     DRAINAGE  OF  MOUTH  LESION 

2.61 

1,79 

0,16 

4.56 

010 

40804           / 

(     REMOVAL  FOREIGN  BOTY,  MOUTH 

1.26 

0,62 

0.06 

1.94 

010 

40805           i 

(     REMOVAL  FOREIGN  BOTY,  MOUTH 

2,79 

2,63 

0.31 

5.73 

010 

40806          t 

k     INCISION  OF  LIP  FOLD 

0,32 

0,37 

0.03 

0.72 

010 

40808          1 

k     BIOPSY  OF  MOUTH  LESION 

0.96 

0,80 

0.08 

1,84 

010 

40810           i 

k     EXCISION  OF  MOUTH  LESION 

1.33 

1,24 

0.11 

2,68 

010 

40812          1 

t     EXCISE/REPAIR  MOUTH  LESION 

2.39 

1,58 

0.14 

4,11 

010 

40814          i 

k     EXCISE/REPAIR  MOUTH  LESION 

3.45 

3,40 

0.33 

7,18 

090 

40816          1 

li     EXCISION  OF  MOUTH  LESION 

3.71 

3,39 

0.34 

7,a 

090 

40818          i 

\          EXCISE  ORAL  MUCOSA  FOR  GRAFT 

2.39 

2,38 

0.21 

4,98 

090 

40819          I 

\          EXCISE  LIP  OR  CHEEK  FOLD 

2.39 

1.30 

0.14 

3.83 

090 

40820          i 

k     TREATMENT  OF  MOUTH  LESION 

1.SS 

0.57 

0.06  . 

1.96 

010 

40830          t 

\           REPAIR  MOUTH  LACERATION 

1.80 

0,71 

0.07 

2,58 

010 

40831          t 

I     REPAIR  MOUTH  LACERATION 

2.54 

2.05 

0.22 

4,81 

010 

40840          1 

1     RECONSTRUCTION  OF  MOUTH 

0.00 

0,00 

0.00 

0,00 

XXX 

40842          1 

1     RECONSTRUCTION  OF  MOUTH 

0.00 

0,00 

0.00 

0.00 

XXX 

40843          1 

1     RECONSTRUCTION  OF  MOUTH 

0.00 

0.00 

0.00 

0.00 

XXX 

40844           1 

1     RECONSTRUCTION  OF  MOUTH 

0.00 

0.00 

0.00 

0.00 

XXX 

40845           1 

1     RECONSTRUCTION  OF  MOUTH 

0.00 

0.00 

0.00 

0.00 

XXX 

40899          ( 

MOUTH  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

41000          f 

k     DRAINAGE  OF  MOUTH  LESION 

1.32 

0.80 

0.08 

2.20 

010 

41005          f 

t     DRAINAGE  OF  MOUTH  LESION 

1,28 

0,66 

0.07 

2,01 

010 

41006          t 

t    DRAINAGE  OF  MOUTH  LESION 

3,19 

3,27 

0,32 

6,78 

090 

41007          1 

t     DRAINAGE  OF  MOUTH  LESION 

3,04 

3,06 

0.31 

6.41 

090 

41008          t 

k     DRAINAGE  OF  MOUTH  LESION 

3.33 

1,11 

0,11 

4,55 

090 

41009          1 

\          DRAINAGE  OF  MOUTH  LESION 

3,53 

3,49 

0,35 

7,37 

090 

41010          1 

I     INCISION  OF  TONGUE  FOLD 

1.25 

1.01 

0,09 

2,35 

010 

41015          t 

I     DRAINAGE  OF  MOUTH  LESION 

3.92 

0.92 

0,10 

4.94 

090 

41016          t 

[           DRAINAGE  OF  MOUTH  LESION 

3.92 

3.89 

0,39 

8,20 

090 

41017          f 

k     DRAINAGE  OF  MOUTH  LESION 

3,92 

1,48 

0,14 

5,54 

090 

41018          t 

i           DRAINAGE  OF  MOUTH  LESION 

3,92 

4.14 

0,40 

8,46 

090 

41100          A 

k    BIOPSY  OF  TONGUE 

1,67 

0.84 

0,08 

2,59 

010 

41105          t 

k     BIOPSY  OF  TONGUE 

1.45 

1.08 

0,12 

2.65 

010 

41108          « 

k    BIOPSY  OF  FLOOR  OF  MOUTH 

1.05 

0.90 

0,09 

2.04 

010 

41110          /i 

EXCISION  OF  TONGUE  LESION 

1.54 

1.37 

0,15 

3.06 

010 

41112          < 

EXCISION  OF  TONGUE  LESION 

2.78 

2.52 

0.24 

5.54 

090 

41113          * 

EXCISION  OF  TONGUE  LESION 

3.25 

3.60 

0,38 

7.23 

090 

41114          « 

EXCISION  OF  TONGUE  LESION 

8.30 

6,74 

0,77 

15.81 

090 

41115          « 

EXCISION  OF  TONGUE  FOLD 

1,78 

1,87 

0,17 

3.82 

010 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORNATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    NCO   STATUS           OESCRIPTIOM 

RVU* 

RVU« 

RVUs 

RVUt 

RVUs 

PERIOD 

41116           t 

\           EXCISION  OF  MOUTH  LESION 

2.49 

2.62 

0.28 

5.39 

090 

41120           1 

k     PARTIAL  REMOVAL  OF  TONGUE 

9.31 

7.67 

0.93 

17.91 

090 

41130           i 

k     PARTIAL  REMOVAL  OF  TONGUE 

10.82 

9.55 

1.20 

21.57 

090 

41135           / 

\            TONGUE  AND  NECK  SURGERY 

15.06 

22.35 

2.79 

40.20 

090 

41140           1 

k     REMOVAL  OF  TONGUE 

24.72 

19.90 

2.58 

47.20 

UVO 

41145          •  t 

k     TONGUE  REMOVAL;  NECK  SURGERY 

29.07 

24.01 

3.11 

56.19 

090 

41150           < 

k     TONGUE,  MOUTH,  JAU  SURGERY 

20.41 

19.98 

2.59 

42.98 

090 

41153           i 

k     TONGUE,  MOUTH,  NECK  SURGERY 

22.32 

26.34 

3.19 

51.85 

090 

41155           t 

k     TONGUE,  JAW,  t  NECK  SURGERY 

24.66 

31.77 

3.95 

60.38 

090 

41250           t 

k     REPAIR  TONGUE  LACERATION 

1.95 

1.12 

0.11 

3.18 

010 

41251           / 

k     REPAIR  TONGUE  LACERATION 

2.34 

2.18 

0.22 

4.74 

010 

41252          1 

k     REPAIR  TONGUE  LACERATION 

3.08 

2.48 

0.27 

5.83 

010 

41500          I 

k     FIXATION  OF  TONGUE 

3.69 

3.47 

0.27 

7.43 

090 

41510          1 

k     TONGUE  TO  LIP  SURGERY 

3.50 

2.66 

0.47 

6.63 

090 

41520          f 

k     RECONSTRUCTION,  TONGUE  FOLD 

2.77 

3.03 

0.29 

6.09 

090 

41599           1 

TONGUE  AND  MOUTH  SURGERY 

0.00 

0.00 

0.00 

0.00 

YYY 

41800           i 

k     DRAINAGE  OF  GUM  LESION 

1.17 

0.73 

0.07 

1.97 

010 

41805           4 

k     REMOVAL  FOREIGN  BODY,  GUM 

1.26 

0.88 

0.08 

2.22 

010 

41806           / 

k     REMOVAL  FOREIGN  BODY, JAWBONE 

2.79 

1.73 

0.15 

4.67 

010 

41820           1 

1     EXCISION,  GUM,  EACH  QUADRANT 

0.00 

0.00 

0.00 

0.00 

XXX 

41821           i 

1     EXCISION  OF  GUM  FLAP 

0.00 

0.00 

0.00 

0.00 

XXX 

41822           1 

1     EXCISION  OF  GUM  LESION 

0.00 

0.00 

0.00 

0.00 

XXX 

41823           1 

1     EXCISION  OF  GUM  LESION 

0.00 

0.00 

0.00 

0.00 

XXX 

41825           i 

k     EXCISION  OF  GUM  LESION 

1.33 

1.57 

0.14 

3.04 

2 

010 

41826           1 

t     EXCISION  OF  GUM  LESION 

2.39 

2.18 

0.19 

4.76 

2 

010 

41827           t 

k     EXCISION  OF  GUM  LESION 

3.45 

3.98 

0.39 

7.82 

2 

090 

41828           1 

1     EXCISION  OF  GUM  LESION 

0.00 

0.00 

0.00 

0.00 

XXX 

41830           1 

1     REMOVAL  OF  GUM  TISSUE 

0.00 

0.00 

0.00 

0.00 

XXX 

41850          1 

1     TREATMENT  OF  GUM  LESION 

0.00 

0.00 

0.00 

0.00 

XXX 

41870          1 

1     GUM  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

41872          1 

1     REPAIR  GUM 

0.00 

0.00 

0.00 

0.00 

XXX 

41874           1 

1     REPAIR  TOOTH  SOCKET 

0.00 

0.00 

0.00 

0.00 

XXX 

41899           ( 

:     DENTAL  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

TTY 

42000           / 

k     DRAINAGE  MOUTH  ROOF  LESION 

1.24 

0.66 

0.06 

1.96 

010 

42100           t 

k     BIOPSY  ROOF  OF  MOUTH 

1.33 

0.83 

0.08 

2.24 

010 

42104           t 

k     EXCISION  LESION,  MOUTH  ROOF 

1.68 

1.71 

0.17 

3.56 

010 

42106           t 

k     EXCISION  LESION,  MOUTH  ROOF 

2.78 

2.33 

0.22 

5.33 

010 

42107           J 

k     EXCISION  LESION,  MOUTH  ROOF 

4.43 

5.17 

0.53 

10.13 

090 

42120           1 

k     REMOVE  PALATE/LESION 

5.68 

8.93 

1.06 

15.67 

090 

42140           t 

k     EXCISION  OF  UVULA 

1.63 

1.42 

0.15 

3.20 

090 

42145           J 

k     REPAIR, PALATE, PHARYNX/UVULA 

7.42 

14.36 

1.53 

23.31 

090 

42160           I 

k     TREATMENT  MOUTH  ROOF  LESION 

1.84 

1.61 

0.16 

3.61 

010 

42180           1 

k     REPAIR  PALATE 

2.58 

2.36 

0.27 

5.21 

010 

42182           / 

k     REPAIR  PALATE 

3.98 

3.66 

0.40 

8.04 

010 

42200           / 

k     RECONSTRUCT  CLEFT  PALATE 

9.07 

7.90 

1.02 

17.99 

090 

42205          t 

k     RECONSTRUCT  CLEFT  PALATE 

9.U 

11.40 

0.83 

21.67 

090 

42210          J 

k     RECONSTRUCT  CLEFT  PALATE 

10.55 

13.19 

1.00 

24.74 

090 

42215          i 

k     RECONSTRUCT  CLEFT  PALATE 

8.87 

8.10 

0.91 

17.88 

090 

42220           / 

k     RECONSTRUCT  CLEFT  PALATE 

7.01 

5.69 

0.85 

13.55 

090 

42225           / 

k     RECONSTRUCT  CLEFT  PALATE 

9.57 

7.27 

1.13 

17.97 

090 

42226           / 

k     LENGTHENING  OF  PALATE 

9.93 

8.32 

0.91 

19.16 

090 

42227           / 

k     LENGTHENING  OF  PALATE 

9.37 

7.81 

0.40 

17.58 

090 

42235           / 

k     REPAIR  PALATE 

7.90 

5.84 

0.52 

14.26 

090 

42260           / 

k     REPAIR  NOSE  TO  LIP  FISTULA 

4.40 

4.19 

0.46 

9.0S 

090 

42280           1 

k     PREPARATION,  PALATE  MOLD 

1.57 

2.10 

0.17 

3.84 

010 

42281           J 

k     INSERTION,  PALATE  PROSTHESIS 

1.86 

1.55 

0.15 

3.56 

010 

42299           ( 

:     PALATE/UVULA  SURGERY 

0.00 

0.00 

0.00 

0.00 

YYY 

42300           / 

k   -  DRAINAGE  OF  SALIVARY  GLAND 

1.98 

1.01 

0.12 

3.11 

010 

42305           i 

k     DRAINAGE  OF  SALIVARY  GLAND 

5.88 

2.29 

0.28 

8.45 

090 

42310           / 

k     DRAINAGE  OF  SALIVARY  GLAND 

1.59 

1.08 

0.12 

2.79 

010 

42320           / 

k     DRAINAGE  OF  SALIVARY  GLAND 

2.43 

1.92 

0.23 

4.58 

010 

42325           i 

k     CREATE  SALIVARY  CYST  DRAIN 

2.80 

2.23 

0.21 

5.24 

090 

42326          J 

(     CREATE  SALIVARY  CYST  DRAIN 

3.85 

4.58 

0.34 

8.77 

090 

42330           / 

I     REMOVAL  OF  SALIVARY  STONE 

2.27 

1.15 

0.12 

3.54 

010 

42335           t 

I     REMOVAL  OF  SALIVARY  STONE 

3.38 

2.60 

'  0.28 

6.26 

090 

42340           1 

I     REMOVAL  OF  SALIVARY  STONE 

4.71 

4.48 

0.48 

9.67 

090 

42400           i 

1     BIOPSY  OF  SALIVARY  GLAND 

0.82 

0.83 

0.10 

1.75 

2 

000 

42405           1 

(     BIOPSY  OF  SALIVARY  GLAND 

3.42 

1.63 

0.20 

5.25 

1 

010 
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ADDENDUM  B 
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PRACTICE 

MAL- 

SOURCE  CLOeAL 

kXMK 

EXPENSE 

PRACTICE 

TOTAL    OF 

lAMK   FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs      RVUs    PERIOD 

42408           I 

\           EXCISION  OF  SALIVARY  CYST 

4.65 

3.42 

0.40 

8.47 

1      090 

42409           / 

t     DRAINAGE  OF  SALIVARY  CYST 

2.86 

2.96 

0.31 

6.13 

1      090 

42410           / 

t     EXCISE  PAROTID  GLAND/LESION 

9.36 

6.26 

0.97 

16.59 

1      090 

42415           t 

k     EXCISE  PAROTID  GLAND/LESION 

16.98 

13.36 

1.77 

32.11 

2      090 

42420           t 

t     EXCISE  PAROTID  GLAND/LESION 

19.64 

15.61 

1.96 

37.21 

2      090 

42425           t 

k    EXCISE  PAROTID  GLAND/LESION 

13.02 

11.70 

1.51 

26.23 

1      090 

42426          t 

k     EXCISE  PAROTID  GLAND/LESION 

17.27 

25.42 

3.38 

46.07 

I             090 

42440           / 

k     EXCISION  SUBMAXILLARY  GLAND 

6.96 

8.41 

1.04 

16.41 

1      090 

42450           f 

k     EXCISION  SUBLINGUAL  GLAND 

4.62 

3.61 

0.36 

8.59 

1      090 

42500           / 

k     REPAIR  SALIVARY  DUCT 

4.28 

4.85 

0.53 

9.66 

1      090 

42505           / 

k     REPAIR  SALIVARY  DUCT 

6.24 

7.74 

0.91 

14.89 

1      090 

42507           f 

k     PAROTID  DUCT  DIVERSION 

6.28 

4.90 

0.71 

11.89 

1      090 

42508           1 

k     PAROTID  DUCT  DIVERSION 

9.11 

8.01 

0.99 

18.11 

1      090 

42509           t 

k     PAROTID  DUCT  DIVERSION 

11.68 

7.70 

1.30 

20.68 

1      090 

42510           I 

k     PAROTID  DUCT  DIVERSION 

8.13 

8.06 

0.88 

17.07 

1      090 

42550           t 

k     INJECTION  FOR  SALIVARY  X-RAY 

1.32 

0.46 

0.04 

1.82 

2      ZZZ 

42600           1 

k     CLOSURE  OF  SALIVARY  FISTULA 

4.82 

4.09 

0.49 

9.40 

1      090 

42650           I 

k     DILATION  OF^  SALIVARY  DUCT 

1.07 

0.41 

0.04 

1.52 

2      010 

42660           I 

k     DILATION  OF  SALIVARY  DUCT 

1.19 

0.53 

0.06 

1.78 

2      000 

42665           / 

k     LIGATION  OF  SALIVARY  DUCT 

2.56 

2.15 

0.26 

4.97 

1      090 

42699           ( 

:    SALIVARY  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYT 

42700           / 

k    DRAINAGE  OF  TONSIL  ABSCESS 

1.66 

0.89 

0.10 

2.65 

1      010 

42720           / 

k     DRAINAGE  OF  THROAT  ABSCESS 

2.75 

2.00 

0.23 

4.96 

1      010 

42725           / 

k    DRAINAGE  OF  THROAT  ABSCESS 

5.32 

4.69 

0.57 

10.58 

1      090 

42800           / 

k     BIOPSY  OF  THROAT 

1.41 

0.78 

0.06 

2.27 

1      010 

42802           / 

k     BIOPSY  OF  THROAT 

1.57 

1.07 

0.12 

2.76 

1      010 

42804           / 

k    BIOPSY  OF  UPPER  NOSE/THROAT 

1.26 

1.14 

0.13 

2.53 

1      010 

42806           I 

k     BIOPSY  OF  UPPER  NOSE/THROAT 

1.61 

1.48 

0.16 

3.25 

1      010 

42808           I 

k     EXCISE  PHARYNX  LESION 

2.37 

2.65 

0.30 

5.32 

1      010 

42809           t 

k     REMOVE  PHARYNX  FOREIGN  BODY 

1.85 

0.86 

0.08 

2.79 

1      010 

42810           t 

k     EXCISION  OF  NECK  CYST 

4.18 

3.30 

0.50 

7.98 

1      090 

42815           / 

k     EXCISION  OF  NECK  CYST 

7.12 

8.92 

1.17 

17.21 

1      090 

42820          / 

k     REMOVE  TONSILS  AND  ADENOIDS 

3.79 

3.31 

0.33 

7.43 

1      090 

42821          4 

k     REMOVE  TONSILS  AND  ADENOIDS 

4.32 

4.14 

0.49 

8.95 

1      090 

42825          t 

k     REMOVAL  OF  TONSILS 

3.38 

2.79 

0.34 

6.51 

1      090 

42826          / 

k     REMOVAL  OF  TONSILS 

3.36 

4.06 

0.45 

7.87 

1      090 

42830          1 

k     REMOVAL  OF  ADENOIDS 

2.62 

1.95 

0.28 

4.85 

1      090 

42831          / 

k     REMOVAL  OF  ADENOIDS 

2.75 

2.49 

0.26 

5.50 

1      090 

42835          J 

k     REMOVAL  OF  ADENOIDS 

2.34 

1.95 

0.10 

4.39 

1      090 

42836          i 

\           REMOVAL  OF  ADENOIDS 

3.26 

2.94 

0.32 

6.52 

1      090 

42842           1 

k     EXTENSIVE  SURGERY  OF  THROAT 

8.57 

7.05 

0.77 

16.39 

1      090 

42844           / 

k    EXTENSIVE  SURGERY  OF  THROAT 

13.41 

11.46 

1.36 

26.23 

1      090 

42845           / 

k    EXTENSIVE  SURGERY  OF  THROAT 

23.05 

19.63 

2.33 

45.01 

1      090 

42860           / 

k    EXCISION  OF  TONSIL  TAGS 

2.25 

2.00 

0.22 

4.47 

1      090 

42870           / 

k     EXCISION  OF  LINGUAL  TONSIL 

5.44 

2.45 

0.27 

8.16 

1      090 

42880           / 

k     EXCISE  NOSE/THROAT  LESION 

6.34 

4.87 

0.56 

11.77 

1      090 

42890           / 

k     PARTIAL  REMOVAL  OF  PHARYNX 

12.30 

9.47 

1.08 

22.85 

1      090 

42892           / 

k     REVISION  OF  PHARYNGEAL  WALLS 

14.70 

11.51 

1.34 

27.55 

1      090 

42894           / 

k     REVISION  OF  PHARYNGEAL  WALLS 

,   21.80 

16.92 

1.92 

40.64 

1      090 

42900         .  I 

k     REPAIR  THROAT  WOUND 

5.26 

4.49 

0.51 

10.26 

1      010 

42950           / 

k     RECONSTRUCTION  OF  THROAT 

8.12 

10.39 

1.15 

19.66 

1      090 

42953           / 

k     REPAIR  THROAT,  ESOPHAGUS 

8.65 

6.68 

0.96 

16.31 

1      090 

42955           / 

k     SURGICAL  OPENING  OF  THROAT 

6.85 

3.50 

0.45 

10.80 

1      090 

42960           t 

k     CONTROL  THROAT  BLEEDING 

2.41 

1.13 

0.12 

3.66 

1      010 

42961           / 

k     CONTROL  THROAT  BLEEDING 

5.46 

1.84 

0.20 

7.50 

1      090 

42962           / 

k     CONTROL  THROAT  BLEEDING 

6.99 

6.31 

0.72 

14.02 

1      090 

42970           / 

k     CONTROL  NOSE/THROAT  BLEEDING 

5.03 

1.08 

0.10 

6.21 

1      090 

42971           4 

k     CONTROL  NOSE/THROAT  BLEEDING 

5.85 

3.06 

0.35 

9.26 

1      090 

42972           / 

k     CONTROL  NOSE/THROAT  BLEEDING 

6.90 

4.79 

0.77 

12.46 

1      090 

42999           1 

:     THROAT  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

43000          I 

k     INCISION  OF  ESOPHAGUS 

6.99 

6.11 

0.85 

13.95 

1      090 

43020           / 

k     INCISION  OF  ESOPHAGUS 

8.14 

6.93 

0.75 

15.82 

1      090 

43030          1 

k     THROAT  MUSCLE  SURGERY 

7.54 

10.36 

1.28 

19.18 

1      090 

43040           / 

k     INCISION  OF  ESOPHAGUS 

10.61 

7.24 

1.25 

19.10 

2      IM) 

43045          / 

k     INCISION  OF  ESOPHAGUS 

19.84 

13.13 

2.49 

35.46 

1      090 

43100           / 

k     EXCISION  OF  ESOPHAGUS  LESION 

8.92 

6.52 

1.00 

16.a 

1      090 

43101           t 

k     EXCISION  OF  ESOPHAGUS  LESION 

15.92 

10.00 

1.97 

27.89 

2      090 

43105           / 

k     REMOVAL  OF  UPPER  ESOPHAGUS 

19.11 

16.04 

1.96 

37.13 

2      .090 
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MCPCS* 


43106 

43110 

43111 

43115 

43119 

43120 

43130 

43135 

43136 

43200 

43202 

43204 

43215 

43217 

43219 

43220 

43226 

43227 

43228 

43234 

43235 

43239 

43241 

43243 

43245 

43246 

43247 

43251 

43255 

43258 

43260 

43262 

43263 

43264 

43265 

43267 

43268 

43269 

43271 

43272 

43300 

43305 

43310 

43312 

43320 

43321 

43324 

43325 

43326 

43330 

43331 

43340 

43341 

43350 

43351 

43352 

43400 

43401 

43410 

43415 

43420 

43425 

43450 

43451 

43453 

43455 

43456 

43460 


NOD   STATUS 


AOOENOUH  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


DESCRIPTION 


REMOVAL  OF  UPPER  ESOPHAGUS 
PARTIAL  REMOVAL  OF  ESOPHAGUS 
PARTIAL  REMOVAL  OF  ESOPHAGUS 
PARTIAL  REMOVAL  OF  ESOPHAGUS 
REMOVAL  OF  ESOPHAGUS 
REMOVE  ESOPHAGUS  &  STOMACH 
REMOVAL  OF  ESOPHAGUS  POUCH 
REMOVAL  OF  ESOPHAGUS  POUCH 
FIXATION  OF  ESOPHAGUS  POUCH 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY,  BIOPSY 
ESOPHAGUS  ENDOSCOPY  I   INJECT 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY, DILATION 
ESOPHAGUS  ENDOSCOPY, DILATION 
ESOPHAGUS  ENDOSCOPY,  REPAIR 
ESOPHAGUS  ENDOSCOPY,  REPAIR 
UPPER  GI  ENDOSCOPY,  EXAM 
UPPER  GI  ENDOSCOPY, DIAGNOSIS 
UPPER  GI  ENDOSCOPY,  BIOPSY 
UPPER  GI  ENDOSCOPY  WITH  TUBE 
UPPER  GI  ENDOSCOPY  I   INJECT. 
OPERATIVE  UPPER  GI  ENDOSCOPY 
PLACE  GASTROSTOMY  TUBE 
OPERATIVE  UPPER  GI  ENDOSCOPY 
OPERATIVE  UPPER  GI  ENDOSCOPY 
OPERATIVE  UPPER  GI  ENDOSCOPY 
OPERATIVE  UPPER  GI  ENDOSCOPY 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY. BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
ENDOSCOPY, BILE  DUCT/PANCREAS 
REPAIR  OF  ESOPHAGUS 
REPAIR  ESOPHAGUS  AND  FISTULA 
REPAIR  OF  ESOPHAGUS 
REPAIR  ESOPHAGUS  AND  FISTULA 
FUSE  ESOPHAGUS  & 
FUSE  ESOPHAGUS  & 
REVISE  ESOPHAGUS 
REVISE  ESOPHAGUS 
REVISE  ESOPHAGUS 
REPAIR  OF  ESOPHAGUS 
REPAIR  OF  ESOPHAGUS 
FUSE  ESOPHAGUS  &  INTESTINE 
FUSE  ESOPHAGUS  &  INTESTINE 
SURGICAL  OPENING,  ESOPHAGUS 
SURGICAL  OPENING,  ESOPHAGUS 
SURGICAL  OPENING,  ESOPHAGUS 
LIGATE  ESOPHAGUS  VEINS 
ESOPHAGUS  SURGERY  FOR  VEINS 
REPAIR  ESOPHAGUS  WOUND 
REPAIR  ESOPHAGUS  WOUND 
REPAIR  ESOPHAGUS  OPENING 
REPAIR  ESOPHAGUS  OPENING 
DILATE  ESOPHAGUS 
REDILATE  ESOPHAGUS 
DILATE  ESOPHAGUS 
DILATE  ESOPHAGUS 
DILATE  ESOPHAGUS 
PRESSURE  TREATMENT  ESOPHAGUS 


STOMACH 
STOMACH 
t  STOMACH 
&  STOMACH 
&  STOMACH 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVU« 

RVUs 

RVU« 

RVUs 

RVUs 

PERIOD 

22.29 

19.84 

2.29 

44.42 

2 

090 

27.65 

22.82 

4.45 

54.92 

1 

090 

27.64 

16.07 

3.52 

47.23 

2 

U90 

31.84 

26.63 

5.02 

63.49 

2 

090 

28.66 

23.71 

4.66 

57.03 

2 

090 

27.46 

22.51 

4.42 

54.39 

1 

090 

11.25 

11.08 

1.69 

24.02 

1 

090 

1S.92 

12.35 

2.28 

30.55 

2 

090 

10.77 

8.11 

1.20 

20.08 

1 

090 

1.68 

2.81 

0.27 

4.76 

2 

000 

2.00 

3.42 

0.32 

5.74 

2 

000 

2.74 

5.55 

0.37 

8.66 

2 

000 

2.74 

4.58 

0.49 

7.81 

2 

000 

2.95 

4.73 

0.38 

8.06 

2 

000 

2.95 

4.22 

0.35 

7.52 

2 

000 

2.21 

3.46 

0.31 

5.98 

2 

000 

2.00 

4.01 

0.27 

6.28 

2 

000 

3.80 

5.17 

0.35 

9.32 

2 

000 

3.80 

5.04 

0.40 

9.24 

2 

000 

2.12 

3.20 

0.31 

5.63 

2 

000 

2.52 

3.86 

0.30 

6.68 

1 

000 

2.83 

4.45 

0.34 

7.62 

2 

000 

2.73 

4.89 

0.39 

8.01 

2 

000 

3.58 

5.92 

0.41 

9.91 

2 

000 

3.58 

4.99 

0.42 

8.99 

2 

OOQ 

4.57 

6.31 

0.55 

11.43 

1 

000 

3.58 

5.06 

0.40 

9.04 

2 

000 

3.79 

5.68 

0.45 

9.92 

2 

000 

4.64 

5.93 

0.40 

10.97 

2 

000 

4.64 

5.70 

0.40 

10.74 

2 

000 

6.29 

6.31 

0.41 

13.01 

2 

000 

7.79 

9.48 

0.62 

17.89 

2 

000 

6.52 

6.14 

0.40 

13.06 

2 

000 

9.38 

9.40 

0.65 

19.43 

2 

000 

9.38 

7.19 

0.52 

17.09 

2 

000 

7.79 

7.81 

0.51 

16.11 

2 

000 

7.79 

9.20 

0.60 

17.59 

2 

000 

6.37 

7.75 

0.55 

14.67 

2 

000 

7.79 

8.03 

0.53 

16.35 

2 

000 

7.79 

5.89 

0.44 

14.12 

2 

000 

9.20 

7.27 

1.04 

17.51 

1 

090 

14.20 

14.44 

1.87 

30.51 

1 

090 

14.79 

17.91 

3.40 

36.10 

1 

090 

19.56 

14.45 

2.43 

36.44 

2 

090 

15.01 

11.76 

1.93 

28.70 

1 

090 

15.57 

13.71 

2.70 

31.98 

1 

090 

14.81 

12.52 

2.66 

29.99 

2 

090 

15.41 

12.23 

2.42 

30.06 

1 

090 

15.14 

7.92 

1.84 

24.90 

1 

090 

15.04 

11.97 

2.52 

29.53 

1 

090 

15.52 

15.10 

2.79 

33.41 

1 

090 

14.93 

13.12 

2.65 

30.70 

1 

-  090 

16.08 

10.43 

1.65 

28.16 

1 

090 

11.86 

8.31 

1.21 

21.38 

1 

090 

14.14 

9.25 

1.61 

25.00 

1 

090 

11.51 

9.34 

1.55 

22.40 

1 

090 

16.39 

11.40 

1.72 

29.51 

1 

090 

17.14 

10.11 

2.04 

29.29 

1 

090 

10.13 

6.76 

1.22 

18.11 

1 

090 

16.72 

13.42 

2.65 

32.79 

1 

090 

10.74 

6.20 

0.82 

17.76 

1 

090 

16.42 

10.47 

1.80 

28.69 

1 

090 

1.46 

0.77 

0.06 

2.29 

2 

000 

1.32 

0.65 

0.05 

2.02 

2 

000 

1.59 

1.59 

0.11 

3.29 

2 

000 

3.18 

2.27 

0.15 

5.60 

2 

000 

3.71 

2.60 

0.25 

6.56 

2 

000 

5.35 

1.76 

0.15 

7.26 

1 

090 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    MOD   STATUS          DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs 

RVUs 

PERIOD 

43499          ( 

;    ESOPHAGUS  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

43500          I 

i           SURGICAL  OPENING  OF  STOMACH 

8.00 

6.46 

1.27 

15.73 

090 

43501          t 

{          SURGICAL  REPAIR  OF  STOMACH 

11.72 

9.04 

1.92 

22.68 

090 

43510          1 

i           SURGICAL  OPENING  OF  STOMACH 

9.76 

8.73 

0.99 

19.48 

090 

43520          1 

{           INCISION  OF  PYLORIC  MUSCLE 

7.3ft 

4.72 

0.92 

13.02 

090 

43600          t 

\           BIOPSY  OF  STOMACH 

2.02 

0.53 

0.05 

2.60 

000 

43605          I 

i           BIOPSY  OF  STOMACH 

8.67 

6.23 

1.36 

16.26 

090 

43610          / 

\           EXCISION  OF  STOMACH  LESION 

10.65 

8.61 

1.80 

21.06 

090 

43620          t 

k     REMOVAL  OF  STOMACH 

22.16 

16.20 

3.36 

41.72 

090 

43625          t 

\           REMOVAL  OF  STOMACH 

23.61 

21.94 

4.81 

50.36 

090 

43630          1 

I    PARTIAL  REMOVAL  OF  STOMACH 

19.11 

13.09 

2.81 

35.01 

090 

43635          i 

k    PARTIAL  REMOVAL  OF  STOMACH 

20.17 

13.58 

2.91 

36.66 

090 

43638          J 

{           PARTIAL  REMOVAL  OF  STOMACH 

21.23 

13.43 

2.88 

37.54 

090 

43640          / 

k    VAGOTOMY  &  PYLORUS  REPAIR 

11.00 

10.90 

2.30 

24.20 

090 

43641          i 

k     VAGOTOMY  I  PYLORUS  REPAIR 

10.38 

10.89 

2.29 

23.56 

090 

43750          < 

I     PLACE  GASTROSTOMY  TUBE 

6.18 

4.59 

0.60 

11.37 

090 

43760          / 

k     CHANGE  GASTROSTOMY  TUBE 

1.15 

0.73 

0.09 

1.97 

000 

43761          / 

k     REPOSITION  GASTROSTOMY  TUBE 

2.12 

1.11 

0.26 

3.49 

000 

43800          J 

I    RECONSTRUCTION  OF  PYLORUS 

9.92 

7.22 

1.55 

18.69 

090 

43810          / 

\           FUSION  OF  STOMACH  AND  BOWEL 

10.62 

8.04 

1.61 

20.27 

090 

43820          J 

k     FUSION  OF  STOMACH  AND  BOWEL 

11.00 

8.73 

1.84 

21.57 

090 

43825          J 

k     FUSION  OF  STOMACH  AND  BOWEL 

11.91 

11.68 

2.43 

26.02 

090 

43830          1 

k     PLACE  GASTROSTOMY  TUBE 

5.09 

6.90 

1.25 

13.24 

090 

43831          / 

k     PLACE  GASTROSTOMY  TUBE 

6.76 

5.48 

0.98 

13.22 

090 

43832          J 

k     PLACE  GASTROSTOMY  TUBE 

11.25 

8.38 

1.44 

21.07 

090 

43840          i 

k     REPAIR  OF  STOMACH  LESION 

11.02 

8.26 

1.75 

21.03 

090 

43844          / 

k     GASTRIC  BYPASS  FOR  OBESITY 

18.67 

9.76 

2.27 

30.70 

090 

43845          / 

k     GASTRIC  REVISION  FOR  OBESITY 

16.85 

14.45 

3.09 

34.39 

090 

43846          i 

k    GASTRIC  BYPASS  FOR  OBESITY 

18.73 

15.59 

3.48 

37.80 

090 

43850          i 

k   •  REVISE  STOMACH-BOWEL  FUSION 

19.11 

12.27 

2.37 

33.75 

090 

43855          i 

k     REVISE  STOMACH-BOWEL  FUSION 

20.17 

11.01 

2.41 

33.59 

090 

43A60          i 

k     REVISE  STOMACH-BOWEL  FUSION 

19.11 

12.08 

2.64 

33.83 

090 

43865          1 

K            REVISE  STOMACH-BOWEL  FUSION 

20.17 

14.11 

3.14 

37.42 

090 

43870          / 

k     REPAIR  STOMACH  OPENING 

6.91 

6.08 

1.20 

14.19 

090 

43880          1 

k     REPAIR  STOMACH-BOWEL  FISTULA 

19.11 

8.69 

1.85 

29.65 

090 

43885          i 

K            REVISE  STOMACH  PLACEMENT 

10.43 

8.05 

1.73 

20.21 

090 

43999          ( 

:     STOMACH  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

44005          1 

k     FREEING  OF  BOWEL  ADHESION 

10.68 

8.72 

1.84 

21.24 

090 

44010          / 

k     INCISION  OF  SMALL  BOWEL 

9.73 

7.28 

1.50 

18.51 

090 

44015          J 

k     TUBE  JEJUNOSTOMY 

2.76 

3.39 

0.47 

6.62 

ZZZ 

44020          / 

\            EXPLORATION  OF  SMALL  BOWEL 

11.26 

8.23 

1.74 

21.23 

090 

44021          i 

\          DECOMPRESS  SMALL  BOWEL 

11.41 

7.38 

1.56 

20.35 

090 

44025          J 

(     INCISION  OF  LARGE  BOWEL 

11.66 

8.16 

1.70 

21.52 

090 

44040          i 

k     EXTERIORIZATION  OF  BOWEL 

12.82 

10.25 

2.21 

25.28 

090 

44050          i 

k    REDUCE  BOWEL  OBSTRUCTION 

10.58 

8.19 

1.73 

20.50 

090 

44055          t 

k     CORRECT  MALROTATION  OF  BOWEL 

12.56 

8.07 

1.69 

22.32 

090 

44100          J 

k     BIOPSY  OF  BOWEL 

2.12 

1.46 

0.13 

3.71 

000 

44110       -  / 

k    EXCISION  OF  BOWEL  LESION(S) 

9.49 

8.09 

1.67 

19.25 

090 

44111          / 

k    EXCISION  OF  BOWEL  LESION(Sr 

11.64 

10.19 

2.25 

24.08 

090 

44120          < 

k     REMOVAL  OF  SMALL  INTESTINE 

13.87 

9.98 

2.13 

25.98 

090 

44125          / 

k     REMOVAL  OF  SMALL  INTESTINE 

13.87 

11.33 

2.41 

27.61 

090 

44130          i 

k     BOWEL  TO  BOWEL  FUSION 

11.69 

9.14 

1.95 

22.78 

090 

44131          1 

1     INTESTINAL  BYPASS 

0.00 

0.00 

0.00 

0.00 

XXX 

44140          / 

k     PARTIAL  REMOVAL  OF  COLON 

15.39 

12.05 

2.54 

29.98 

090 

44141          / 

\           PARTIAL  REMOVAL  OF  COLON 

16.19 

12.56 

2.70 

31.45 

090 

44143          1 

K           PARTIAL  REMOVAL  OF  COLON 

15.92 

12.98 

2.77 

31.67 

090 

44144          / 

\           PARTIAL  REMOVAL  OF  COLON 

14.69 

12.77 

2.67 

30.13 

090 

44145          i 

K           PARTIAL  REMOVAL  OF  COLON 

19.11 

14.28 

3.00 

36.39 

090 

44146          i 

\           PARTIAL  REMOVAL  OF  COLON 

18.00 

16.10 

3.37 

37.47 

090 

44147          / 

\           PARTIAL  REMOVAL  OF  COLON 

17.68 

16.48 

3.55 

37.71 

090 

44150          / 

1    REMOVAL  OF  COLON 

20.06 

15.63 

3.34 

39.03 

090 

44151          / 

\           REMOVAL  OF  COLON/ ILEOSTOMY 

18.92 

10.76 

2.34 

32.02 

090 

44152          J 

1     REMOVAL  OF  COLON/ ILEOSTOMY 

21 .20 

16.27 

3.54 

41.01 

090 

44153          i 

i          REMOVAL  OF  COLON/ ILEOSTOMY 

26.01 

14.70 

3.11 

43.82 

090 

44155          / 

1     REMOVAL  OF  COLON 

20.57 

17.55 

3.69 

41.81 

090 

44156          J 

1     REMOVAL  OF  COLON/ I LEOSTOMY 

21.58 

12.01 

2.65 

36.24 

090 

44160          i 

\          REMOVAL  OF  COLON 

14.85 

13.12 

2.83 

30.80 

090 

44300          t 

X           OPEN  BOWEL  TO  SKIN 

8.19 

6.36 

1.36 

15.91 

090 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

wyes*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs 

RVUs 

PERIOD 

44310           A 

\            ILEOSTOm/JEJUMOSTOMY 

10.61 

8.31 

1.75 

20.67 

090 

44312           « 

I     REVISION  OF  ILEOSTOMY 

5.63 

3.24 

0.48 

9.35 

U9U 

U314           t 

\            REVISION  OF  ILEOSTOMY 

10.30 

7.04 

1.28 

18.62 

090 

44316           « 

\           DEVISE  BOUEL  POUCH 

14.32 

10.16 

1.51 

25.99 

090 

U320           « 

1     COLOSTOMY 

8.92 

7.86 

1.66 

18.U 

U90 

U322           « 

\           COLOSTOMY  WITH  BIOPSIES 

.  10.86 

9.56 

1.98 

22.40 

090 

U340           4 

I     REVISION  OF  COLOSTOMY 

5.18 

1.77 

0.36 

7.31 

090 

44345           / 

k     REVISION  OF  COLOSTOMY 

10.58 

5.09 

1.08 

16.75 

090 

44346           t 

I     REVISION  OF  COLOSTOMY 

11.73 

7.01 

1.46 

20.20 

090 

44360           / 

\            SMALL  BOUEL  ENDOSCOPY 

3.58 

4.08 

0.33 

7.99 

000 

44361         ■  « 

I     SMALL  BOUEL  ENDOSCOPY, BIOPSY 

3.90 

5.09 

0.35 

9.34 

000 

U363           « 

\            SMALL  BOUEL  ENDOSCOPY 

4.64 

3.42 

0.38 

8.a 

000 

44364           t 

k     SMALL  BOUEL  ENDOSCOPY 

4.85 

4.98 

0.76 

10.59 

000 

U366           / 

\            SMALL  BOUEL  ENDOSCOPY 

5.70 

6.18 

0.47 

12.35 

000 

44369           « 

k     SMALL  BOUEL  ENDOSCOPY 

5.70 

7.54 

0.53 

13.77 

000 

44372           / 

k     SMALL  BOUEL  ENDOSCOPY 

5.70 

6.14 

0.71 

12.55 

000 

U373           / 

k     SMALL  BOUEL  ENDOSCOPY 

4.64 

5.89 

0.53 

11.06 

000 

UVH)           t 

k     SMALL  BOUEL  ENDOSCOPY 

1.59 

2.55 

0.23 

4.37 

000 

44382           / 

k     SMALL  BOUEL  ENDOSCOPY 

1.91 

3.43 

0.30 

5.64 

000 

44385          / 

k     ENDOSCOPY  OF  BOUEL  POOCH 

1.91 

3.22 

0.35 

5.48 

000 

44386           i 

k     ENDOSCOPY, BOUEL  POUCH, BIOPSY 

2.23 

1.63 

0.15 

4.01 

000 

U388           / 

k     COLON  ENDOSCOPY 

2.97 

3.85 

0.53 

7.35 

000 

44389           i 

k     COLONOSCOPY  WITH  BIOPSY 

3.29 

4.54 

0.47 

8.30 

000 

44390           4 

k     COLONOSCOPY  FOR  FOREIGN  BODY 

4.03 

2.77 

0.29 

7.09 

000 

44391           i 

k     COLONOSCOPY  FOR  BLEEDING 

4.56 

5.54 

0.57 

10.67 

000 

44392           < 

k     COLONOSCOPY  I   POLYPECTOMY 

4.25 

5.96 

0.74 

10.95 

000 

44393           / 

k     COLONOSCOPY,  LESION  REMOVAL 

5.09 

5.70 

0.74 

11.53 

000 

44600           / 

k     REPAIR  OF  BOUEL  LESION 

10.24 

8.06 

1.71 

20.01 

090 

4460S           / 

k     REPAIR  OF  BOUEL  LESION 

12.96 

9.86 

2.13 

24.95 

090 

44610           t 

k     REPAIR  OF  BOUEL  LESIONS 

13.63 

9.58 

2.07 

25.28 

090 

44620           i 

k     REPAIR  BOUEL  OPENING 

10.17 

6.30 

1.33 

17.80 

090 

44625           4 

k     REPAIR  BOUEL  OPENING 

12.74 

10.10 

2.14 

24.98 

090 

44640           t 

k     REPAIR  BOUEL-SKIN  FISTULA 

14.06 

6.89 

1.43 

22.38 

090 

44650           « 

k     REPAIR  BOUEL  FISTULA 

14.49 

7.72 

1.54 

23.75 

090 

44660           4 

k     REPAIR  BOUEL-BLAOOER  FISTULA 

13.86 

8.78 

1.28 

23.92 

090 

44661           / 

k     REPAIR  B0UEL-8LA0DER  FISTULA 

16.27 

14.70 

2.65 

33.62 

090 

44680           i 

k     SURGICAL  REVISION,  INTESTINE 

13.08 

10.23 

2.25 

25.56 

090 

44799           ( 

:     INTESTINE  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

44800           4 

k     EXCISION  OF  BOUEL  POUCH 

10.66 

5.52 

1.13 

17.31 

090 

44820           i 

k     EXCISION  OF  MESENTERY  LESION 

9.80 

6.11 

1.28 

17.19 

090 

44850           / 

k     REPAIR  OF  MESENTERY 

9.11 

5.89 

1.24 

16.24 

090 

44899           1 

:     BOUEL  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

44900           / 

k    DRAINAGE  OF  APPENDIX  ABSCESS 

8.28 

4.52 

0.93 

13.73 

090 

44950           / 

I     APPENDECTOMY 

6.39 

5.15 

1.06 

12.60 

090 

44955           i 

k     APPENDECTOMY 

1.61 

3.12 

0.64 

5.37 

ZZZ 

44960           / 

k     APPENDECTOMY 

10.31 

6.21 

1.31 

17.83 

090 

45000           i 

k     DRAINAGE  OF  PELVIC  ABSCESS 

4.52 

1.68 

0.25 

6.45 

090 

45005           4 

k     DRAINAGE  OF  RECTAL  ABSCESS 

2.07 

1.36 

0.22 

3.65 

010 

45020           / 

k     DRAINAGE  OF  RECTAL  ABSCESS 

4.64 

2.75 

0.55 

7.94 

090 

45100           / 

k     BIOPSY  OF  RECTUM 

3.57 

1.97 

0.36 

5.90 

090 

45108           / 

k     REMOVAL  OF  ANORECTAL  LESION 

4.52 

2.81 

0.57 

7.90 

090 

45110           / 

k     REMOVAL  OF  RECTUM 

22.85 

17.20 

3.62 

43.67 

090 

45111           i 

k     PARTIAL  REMOVAL  OF  RECTUM 

15.78 

12.41 

2.62 

30.81 

090 

45112           i 

k     REMOVAL  OF  RECTUM 

25.31 

16.92 

3.54 

45.77 

090 

45114           i 

k     PARTIAL  REMOVAL  OF  RECTUM 

22.34 

16.21 

3.42 

41.97 

090 

45116           / 

k     PARTIAL  REMOVAL  OF  RECTUM 

20.11 

11.35 

2.47 

33.93 

090 

45120           i 

k     REMOVAL  OF  RECTUM 

16.50 

10.34 

1.99 

28.83 

090 

45121           J 

k     REMOVAL  OF  RECTUM  AND  COLON 

17.95 

11.37 

2.12 

31. U' 

090 

45130          i 

k     EXCISION  OF  RECTAL  PROLAPSE 

13.72 

9.40 

1.88 

25.00 

090 

45135          / 

\           EXCISION  OF  RECTAL  PROLAPSE 

16.18 

16.81 

3.69 

36.68 

090 

45150          / 

k     EXCISION  OF  RECTAL  STRICTURE 

5.54 

3.56 

0.67 

9.77 

090 

45160          i 

k     EXCISION  OF  RECTAL  LESION 

13.00 

7.86 

1.65 

22.51 

090 

45170           / 

\            EXCISION  OF  RECTAL  LESION 

5.31 

4.66 

0.96 

10.93 

090 

45180           i 

\            REMOVAL  OF  RECTAL  LESION 

8.15 

5.37 

1.11 

14.63 

090 

45300           / 

\           PROCTOSIGMOIDOSCOPY 

0.74 

0.58 

0.07 

1.39 

000 

45302           / 

\            PROCTOSIGMOIDOSCOPY 

0.85 

0.77 

0.12 

1.74 

000 

45303           i 

\           PROCTOSIGMOIDOSCOPY 

0.53 

0.83 

0.12 

1.48 

000 

45305           i 

1     PROCTOSIGMOIDOSCOPY;  BIOPSY 

1.06 

0.88 

0.14 

2.08 

000 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RMJs 

RWS 
3.33 

RVUs 

PERIOD 

45307 

K    PROCTOSIGMOIDOSCOPY 

1.80 

1.34 

0.19 

000 

45310 

ft    PROCTOSIGMOIDOSCOPY 

2.02 

1.19 

0.21 

3.42 

000 

45315 

ft    PROCTOSIGMOIDOSCOPY 

2.12 

1.25 

0.19 

3.56 

000 

45317 

ft     PROCTOSIGMOIDOSCOPY 

2.34 

1.33 

0.20 

3.87 

000 

45320 

k     PROCTOSIGMOIDOSCOPY 

2.34 

1.96 

0.35 

4.65 

000 

45321 

ft     PROCTOSIGMOIDOSCOPY 

2.ZS 

1.55 

0.28 

4.06 

000 

45330 

ft     SIGMOIDOSCOPY,  DIAGNOSTIC 

1.01 

1.39 

0.12 

2.52 

000 

45331 

ft     SIGMOIDOSCOPY  AND  BIOPSY 

1.33 

1.8S 

0.1S 

3.31 

000 

45332 

ft     SIGMOIDOSCOPY 

2.07 

1.8S 

0.16 

4.08 

000 

45«3 

ft     SIGMOIDOSCOPY  I   POLYPECTOMY 

2.28 

2.36 

0.27 

4.91 

000 

45334 

ft     SIGMOIDOSCOPY  FOR  BLEEDING 

2.60 

2.86 

0.24 

5.70 

000 

45336 

ft     SIGMOIDOSCOPY, LESION  REMOVAL 

2.60 

3.42 

0.32 

6.34 

000 

45337 

ft     SIGMOIDOSCOPY,  DECOMPRESSION 

2.49 

3.59 

0.40 

6.48 

000 

45355 

ft     SURGICAL  COLONOSCOPY 

3.71 

1.23 

0.10 

5.04 

000 

45378 

ft    DIAGNOSTIC  COLONOSCOPY 

3.71 

4.36 

■  0.41 

8.48 

000 

45379          i 

ft    COLONOSCOPY 

4.7B 

5.62 

0.48 

10.88 

000 

45380 

ft     COLONOSCOPY  AND  BIOPSY 

4.03 

5.04 

0.42 

9.49 

000 

45382 

ft    COLONOSCOPY. CONTROL  BLEEDING 

5.31 

6.19 

0.43 

11.93 

000 

45383 

ft     COLONOSCOPY.  LESION  REMOVAL 

5.31 

6.24 

0.54 

12.09 

000 

45385 

ft    COLONOSCOPY.  LESION  REMOVAL 

4.78 

7.06 

0.62 

12.46 

000 

45500          i 

ft    REPAIR  OF  RECTUM 

6.94 

6.27 

1.28 

14.49 

090 

45505 

ft     REPAIR  OF  RECTUM 

5.83 

6.62 

1.30 

13.75 

090 

45520 

ft     TREATMENT  OF  RECTAL  PROLAPSE 

0.59 

0.65 

0.10 

1.34 

000 

45540          J 

ft     CORRECT  RECTAL  PROLAPSE 

12.62 

10.42 

2.21 

25.25 

090 

45541          i 

ft     CORRECT  RECTAL  PROLAPSE 

10.32 

10.72 

2.15 

23.19 

090 

45550        .  / 

1  .   REPAIR  RECTUM; REMOVE  SIGMOID 

14.10 

12.11 

2.51 

28.72 

090 

45560          i 

1     REPAIR  OF  RECTOCELE 

7.88 

5.04 

1.03 

13.95 

090 

45800          i 

ft     REPAIR  RECTUMBLADDER  FISTULA 

13.43 

10.35 

1.53 

25.31 

090 

45805          / 

ft     REPAIR  FISTULA;  COLOSTOMY 

15.89 

12.96 

2.52 

31.39 

090 

45820          / 

1     REPAIR  RECTOURETHRAL  FISTULA 

14.03 

9.46 

1.30 

24.79 

090 

45825          / 

1     REPAIR  FISTULA;  COLOSTOMY 

16.28 

10.40 

1.75 

28.43 

090 

45900          I 

\           REDUCTION  OF  RECTAL  PROLAPSE 

1.77 

0.62 

0.11 

2.50 

010 

45905          / 

\            DILATION  OF  ANAL  SPHINCTER 

1.S9 

0.7S 

0.12 

2.46 

010 

45910          / 

(     DILATION  OF  RECTAL  NARROUING 

1.95 

0.92 

0.13 

3.00 

010 

45915           i 

\           REMOVE  RECTAL  OBSTRUCTION 

2.20 

0.82 

0.09 

3.11 

010 

45999          1 

:     RECTUM  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

46000          / 

k     INCISION  OF  ANAL  FISTULA 

2.21 

1.53 

0.27 

4.01 

010 

46030           i 

k     REMOVAL  OF  RECTAL  MARKER 

1.27 

0.42 

0.07 

1.76 

010 

46040           / 

k     INCISION  OF  RECTAL  ABSCESS 

5.16 

1.78 

0.35 

7.29 

090 

46045           i 

k     INCISION  OF  RECTAL  ABSCESS 

4.11 

1.94 

0.40 

6.45 

090 

46050           / 

k     INCISION  OF  ANAL  ABSCESS 

1.20 

0.64 

0.11 

1.95 

010 

46060           i 

k     INCISION  OF  RECTAL  ABSCESS 

5.31 

5.64 

1.17 

12.12 

090 

46070           t 

k     INCISION  OF  ANAL  SEPTUM 

2.7B 

1.45 

0.34 

4.57 

090 

46080           < 

k     INCISION  OF  ANAL  SPHINCTER 

2.48 

2.24 

0.4S 

5.17 

010 

46083          / 

k     INCISE  EXTERNAL  HEMORRHOID 

1.42 

0.67 

0.08 

2.17 

010 

46200          t 

k     REMOVAL  OF  ANAL  FISSURE 

3.18 

3.47 

0.70 

7.35 

090 

46210          / 

k    REMOVAL  OF  ANAL  CRYPT 

2.65 

0.81 

0.14 

3.60 

090 

46211          / 

k     REMOVAL  OF  ANAL  CRYPTS 

4.29 

2.01 

0.40 

6.70 

090 

46220          < 

k     REMOVAL  OF  ANAL  TAB 

1.59 

0.67 

0.12 

2.38 

010 

46221          / 

k     LIGATION  OF  HENORRHOID(S) 

1.46 

0.70 

0.14 

2.30 

010 

46230          t 

k     REMOVAL  OF  ANAL  TABS 

2.65 

0.87 

0.12 

3.64 

010 

46250          4 

k     HEMORRHOIDECTOMY 

4.53 

2.99 

0.56 

8.08 

090 

46255          t 

k    -HEMORRHOIDECTOMY 

5.21 

4.97 

0.89 

11.07 

090 

46257          t 

k     REMOVE  HEMORRHOIDS  (  FISSURE 

6.19 

5.51 

1.13 

12.83 

090 

46258          < 

k     REMOVE  HEMORRHOIDS  I   FISTULA 

6.5f 

6.19 

1.29 

14.07 

090 

46260          t 

k     HEMORRHOIDECTOMY 

7.06 

6.40 

1.32 

14.78 

090 

46261          4 

k     REMOVE  HEMORRHOIDS  I   FISSURE 

6.89 

6.97 

1.41 

15.27 

090 

46262          1 

k     REMOVE  HEMORRHOIDS  ft  FISTULA 

7.14 

7.08 

1.47 

15.69 

090 

46270          4 

k     REMOVAL  OF  ANAL  FISTULA 

3.70 

2.73 

0.57 

7.00 

090 

46275          / 

\           REMOVAL  OF  ANAL  FISTULA 

4.59 

5.79 

1.19 

11.57 

090 

46280          4 

k     REMOVAL  OF  ANAL  FISTULA 

5.92 

6.41 

1.31 

13.64 

090 

46285          4 

\           REMOVAL  OF  ANAL  FISTULA 

4.08 

2.41 

0.45 

6.94 

090 

46320          « 

REMOVAL  OF  HEMORRHOID  CLOT 

1.67 

0.74 

0.11 

2.52 

010 

46500          « 

INJECTION  INTO  HEMORRHOIDS 

1.61 

0.33 

0.06 

2.00 

010 

46600          « 

DIAGNOSTIC  ANOSCOPY 

0.53 

0.29 

0.03 

0.85 

000 

46602          « 

DIAGNOSTIC  ANOSCOPY 

0.64 

0.44 

0.04 

1.12 

000 

46604           A 

ANOSCOPY  AND  DILATION 

1.38 

0.39 

0.06 

1.83 

000 

46606           A 

ANOSCOPY  AND  BIOPSY 

0.85 

0.37 

0.06 

1.28 

000 
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AOOENOUN  B 
REUTIVE  VALUE  UNITS  (RVUs)  AtlO  REUTEO   INFOMMTION 


PRACTICE 

MAL- 

sancE 

GLOBAL 

UOKK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    WO   STATUS           OESCBIPTIOM 

RVU« 

RVUs 

RVUs 

RVUs 
2.83 

RVUs 

PERIOD 

4M08           « 

\            ANOSCOPY; REMOVE  FCREIGN  BODY 

1.59 

1.12 

0.12 

000 

46610           4 

I     AdOSCOPY;  REMOVE  LESIOM 

1.59 

0.90 

0.15 

2.64 

000 

46612           4 

I     AMOSCOPY;  REMOVE  LESIONS 

1.70 

1.47 

0.21 

3.38 

000 

46614           4 

AMOSCOPY;  CONTROL  BLEEDING 

2.12 

1.64 

0.26 

4.02 

000 

46700           4 

I     REPAIR  OF  ANAL  STRICTURE 

6.75 

6.47 

1.31 

14.53 

090 

46705           4 

I     REPAIR  OF  ANAL  STRICTURE 

6.73 

3.80 

0.81 

11.34 

090 

46715           4 

k     REPAIR  OF  ANOVAGINAL  FISTULA 

8.12 

4.55 

1.02 

13.69 

090 

46716           4 

I     REPAIR  OF  ANOVAGINAL  FISTULA 

8.87 

5.49 

1.16 

15.52 

090 

46730           4 

\            CONSTRUCTION  OF  ABSENT  ANUS 

13.16 

8.87 

1.27 

23.30 

090 

46735           4 

I     CONSTRUCTION  OF  ABSENT  ANUS 

15.41 

8.06 

1.88 

25.35 

090 

46740           4 

k     CONSTRUCTION  OF  ABSENT  ANUS 

15.22 

9.13 

1.53 

25.88 

090 

46750           4 

k     REPAIR  OF  ANAL  SPHINCTER 

7.75 

6.33 

1.29 

15.37 

090 

46751           4 

k     REPAIR  OF  ANAL  SPHINCTER 

8.20 

4.29 

1.00 

13.49 

090 

46753           4 

k     RECONSTRUCTION  OF  ANUS 

6.37 

5.15 

1.07 

12.59 

090 

46754           4 

k     REMOVAL  OF  SUTURE  FROM  ANUS 

1.59 

1.S6 

0.31 

3.46 

010 

46760           4 

k     REPAIR  OF  ANAL  SPHINCTER 

11.18 

7.17 

1.49 

19.84 

090 

46761           4 

k     REPAIR  OF  ANAL  SPHINCTER 

10.71 

7.20 

1.43 

19.34 

090 

46762           4 

k     IMPLANT  ARTIFICIAL  SPHINCTER 

9.75 

6.03 

1.28 

17.06 

090 

46900           4 

k     DESTRUCTION,  ANAL  LESION(S) 

1.90 

0.41 

0.06 

2.37 

010 

46910           4 

k     DESTRUCTION,  ANAL  LESION(S) 

1.90 

0.68 

0.08 

2.66 

010 

46916           4 

k     CRYOSURGERY,  ANAL  LESION(S) 

1.90 

0.71 

0.06 

2.67 

010 

46917           4 

LASER  SURGERY, ANAL  LESION(S) 

1.90 

2.05 

0.32 

4.27 

010 

46922           4 

EXCISION  OF  ANAL  LESION(S) 

1.90 

1.35 

0.24 

3.49 

010 

46924           4 

DESTRUCTION,  ANAL  LESION(S) 

2.86 

2.69 

0.49 

6.04 

010 

46934           4 

DESTRUCTION  OF  HEMORRHOIDS 

4.04 

1.26 

0.17 

5.47 

090 

46935           4 

DESTRUCTION  OF  HEMORRHOIDS 

2.53 

1.71 

0.23 

4.47 

010 

46936           4 

DESTRUCTION  OF  HEMORRHOIDS 

4.40 

2.42 

0.25 

7.07 

090 

46937           4 

CRYOTHERAPY  OF  RECTAL  LESION 

2.81 

2.48 

0.47 

5.76 

010 

4693S           4 

CRYOTHERAPY  OF  RECTAL  LESION 

4.66 

2.63 

0.56 

7.85 

090 

46940           4 

k     TREATMENT  OF  ANAL  FISSURE 

2.42 

0.55 

0.09 

3.06 

010 

46942           4 

TREATMENT  OF  ANAL  FISSURE 

2.12 

0.49 

0.08 

2.69 

010 

46945           4 

LIGATION  OF  HEMORRHOIDS 

3.22 

0.67 

0.12 

4.01 

090 

46946           4 

LIGATION  OF  HEMORRHOIDS 

4.25 

0.99 

0.18 

5.42 

090 

46999           C 

ANUS  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYT 

47000           4 

k     NEEDLE  BIOPSY  OF  LIVER 

2.66 

1.48 

0.13 

4.27 

010 

47001           4 

k     NEEDLE  BIOPSY  OF  LIVER 

2.01 

1.43 

0.09 

3.53 

ZZZ 

47010           4 

k     DRAINAGE  OF  LIVER  LESION 

9.23 

7.12 

1.18 

17.53 

090 

47100           4 

k     UEDGE  BIOPSY  OF  LIVER 

7.12 

3.47 

0.71 

11.30 

090 

47120           4 

k     PARTIAL  REMOVAL  OF  LIVER 

25.12 

12.64 

2.61 

40.37 

090 

47122           4 

k     EXTENSIVE  REMOVAL  OF  LIVER 

27.99 

18.53 

3.79 

50.31 

090 

47125  .         4 

k     PARTIAL  REMOVAL  OF  LIVER 

22.79 

18.36 

3.81 

44.96 

090 

47130           4 

k     PARTIAL  REMOVAL  OF  LIVER 

26.94 

20.22 

4.09 

51.25 

090 

47133           I 

REMOVAL  OF  DONOR  LIVER 

0.00 

0.00 

0.00 

0.00 

000 

47135           ( 

TRANSPLANTATION  OF  LIVER 

0.00 

0.00 

0.00 

0.00 

090 

47300           4 

k     SURGERY  FOR  LIVER  LESION 

9.23 

8.09 

1.68 

19.00 

090 

47350           4 

k     REPAIR  LIVER  WOUND 

11.90 

7.86 

1.57 

21.33 

090 

47355           4 

k     REPAIR  LIVER  WOUND 

12.84 

7.57 

1.42 

21.83 

090 

47360           4 

k     REPAIR  LIVER  WOUND 

16.16 

11.52 

2.29 

29.97 

090 

47399           ( 

:     LIVER  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

47400           4 

k     INCISION  OF  LIVER  DUCT 

19.91 

8.98 

1.U 

30.33 

090 

47420           4 

k     INCISION  OF  BILE  DUCT 

13.93 

10.00 

2.10 

26.03 

090 

47425           4 

k     INCISION  OF  BILE  DUCT 

15.58 

12.34 

2.58 

30.50 

090 

47440           4 

k     INCISION  OF  BILE  DUCT 

19.29 

11.06 

2.32 

32.67 

090 

47460           4 

k     INCISE  BILE  DUCT  SPHINCTER 

15.18 

16.38 

1.91 

33.47 

090 

47480           4 

k     INCISION  OF  GALLBLADDER 

8.49 

8.00 

1.68 

18.17 

090 

47490           4 

k     INCISION  OF  GALLBLADDER 

6.37 

3.76 

0.39 

10.52 

090 

47500           4 

\            INJECTION  FOR  LIVER  X-RAYS 

2.07 

1.59 

0.14 

3.80 

ZZZ 

47510           / 

\            INSERT  CATHETER,  BILE  DUCT 

6.37 

3.02 

0.26 

9.65 

ZZZ 

47511           < 

k     INSERT  BILE  DUCT  DRAIN 

7.43 

4.63 

0.37 

12.43 

ZZZ 

47525           < 

k     CHANGE  mi   DUCT  CATHETER 

2.20 

1.68 

0.16 

4.04 

010 

47530           < 

k     REVISE,  REINSERT  BILE  TUBE 

4.09 

1.59 

0.20 

5.88 

099 

47550           / 

k     BILE  DUCT  ENDOSCOPY 

3.18 

1.65 

0.36 

5.19 

000 

47552           / 

k     BILIARY  ENDOSCOPY,  THRU  SKIN 

6.37 

1.44 

0.22 

8.03 

000 

47553           < 

k     BILIARY  ENDOSCOPY,  THRU  SKIN 

6.69 

4.00 

0.66 

11.35 

000 

47554           / 

V     BILIARY  ENDOSCOPY,  THRU  SKIN 

9.55 

4.13 

0.71 

14.39 

000 

47555           / 

k     BILIARY  ENDOSCOPY,  THRU  SKIN 

7.96 

2.77 

0.31 

11.04 

000 

47556           / 

k     BILIARY  ENDOSCOPY,  THRU  SKIN 

9.02 

6.84 

0.80 

16.66 

000 

47600           4 

k     REMOVAL  OF  GALLBLADDER 

9.73 

7.93 

1.67 

19.33 

090 
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RELATIVE  VALUE  UNITS  (RMIs)  AND  RELATED  INFQMATIOH 


HCPCS* 


47605 
47610 
47612 
47620 
47630 
47700 
47701 
47710 
47715 
47716 
47720 
47721 
47740 
47760 
47765 
47780 
47800 
47801 
47802 
47999 
48000 
48020 
48100 
48102 
48120 
48140 
48145 
48148 
48150 
48151 
48155 
48160 
48180 
48500 
48510 
48520 
48540 
48999 
49000 
49002 
49010 
49020 
49040 
49060 
49080 
49081 
49085 
49180 
49200 
49201 
49215 
49220 
49250 
49255 
49300 
49301 
49302 
49303 
49310 
49311 
49400 
49401 
49420 
49421 
49425 
49426 
49500 
49505 


NOD   STATUS 


DCSCRIPTICN 


REMOVAL  OF  GALLSLAODER 
REMOVAL  OF  GALLBLADDER 
REMOVAL  OF  GALLBLADDER 
REMOVAL  OF  GALLBLADDER 
REMOVE  BILE  DUCT  STONE 
EXPLORATION  OF  BILE  DUCTS 
BILE  DUCT  REVISION 
EXCISION  OF  BILE  DUCT  TUMOR 
EXCISION  OF  BILE  DUCT  CYST 
FUSION  OF  BILE  DUCT  CYST 
FUSE  GALLBLADDER  (  BOkCL 
FUSE  UPPER  GI  STRUCTURES 
FUSE  GALLBLADDER  (  SOUEL 
FUSE  BILE  DUCTS  AND  80UEL 
FUSE  LIVER  DUCTS  t  BOUEL 
FUSE  BILE  DUCTS  AND  BOkXL 
RECONSTRUCTION  OF  BILE  DUCTS 
PLACEMENT,  BILE  DUCT  SUPPORT 
FUSE  LIVER  DUCT  t  INTESTINE 
BILE  TRACT  SURGERY  PROCEDURE 
DRAINAGE  OF  ABDOMEN 
REMOVAL  OF  PANCREATIC  STONE 
BIOPSY  OF  PANCREAS 
NEEDLE  BIOPSY,  PANCREAS 
REMOVAL  OF  PANCREAS  LESION 
PARTIAL  REMOVAL  OF  PANCREAS 
PARTIAL  REMOVAL  OF  PANCREAS 
REMOVAL  OF  PANCREATIC  DUCT 
PARTIAL  REMOVAL  OF  PANCREAS 
PARTIAL  REMOVAL  OF  PANCREAS 
REMOVAL  OF  PANCREAS 
PANCREAS  REMOVAL,  TRANSPLANT 
FUSE  PANCREAS  AND  BOkJEL 
SURGERY  OF  PANCREAS  CYST 
DRAIN  PANCREATIC  PSEUDOCYST 
FUSE  PANCREAS  CYST  AND  BOUEL 
FUSE  PANCREAS  CYST  AND  BOkCL 
PANCREAS  SURGERY  PROCEDURE 
EXPLORATION  OF  ABDOMEN 
REOPENING  OF  ABDOMEN 
EXPLORATION  BEHIND  ABDOMEN 
DRAIN  ABDOMINAL  ABSCESS 
DRAIN  ABDOMINAL  ABSCESS 
DRAIN  ABDOMINAL  ABSCESS 
PUNCTURE,  PERITONEAL  CAVITY 
REMOVAL  OF  ABDOMINAL  FLUID 
REMOVE  ABDOMEN  FOREIGN-SOOY 
BIOPSY,  ABDOMINAL  MASS 
REMOVAL  OF  ABDOMINAL  LESION 
REMOVAL  OF  ABDOMINAL  LESION 
EXCISE  SACRAL  SPINE  TUMOR 
MULTIPLE  SURGERY,  ABDOMEN 
EXCISION  OF  UMBILICUS 
REMOVAL  OF  OMENTUM 
PERITONEOSCOPY 
PERITONEOSCOPY  WITH  BIOPSY 
PERITONEOSCOPY  WITH  X-RAY 
PERITONEOSCOPY,XRAY  I   BIOPSY 
LAPAROSCOPIC  CHOLECYSTECTOMY 
LAPAROSCOPIC  CHOLECYSTECTOMY 
AIR  INJECTION  INTO  ABDOMEN 
AIR  INJECTION  INTO  ABDOMEN 
INSERT  ABDOMINAL  DRAIN 
INSERT  ABDOMINAL  DRAIN 
INSERT  ABDOMEN-VENOUS  DRAIN 
REVISE  ABDOMEN -VENOUS  SHUNT 
REPAIR  INGUINAL  HERNIA 
REPAIR  INGUINAL  HERNIA 


PRACTICE 

MAL- 

SOURCE  6L0IAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  yORK   FEE 

RVUs 

RVUa 

RVUs 

RVUa     RVUa    PERIOD 

11.01 

8.S8 

1.84 

21.43     1 

090 

13.4S 

9.86 

2.11 

25.42     1 

090 

15.S4 

1S.00 

5.21 

33.75     1 

090 

16.64 

11.83 

2.49 

30.96     1 

090 

7.64 

3.95 

0.42 

12.01     1 

090 

14.48 

8.03 

1.67 

24.18     1 

090 

16.55 

8.6S 

2.01 

27.21     1 

090 

19.43 

12.70 

2.S9 

34.72     1 

090 

15.27 

8.66 

1.80 

25.73     1 

090 

13.21 

6.91 

1.61 

21.73     1 

090 

12.54 

9.65 

2.04 

24.23     1 

090 

IS. 18 

12.03 

2.60 

29.81     1 

090 

14.68 

10.76 

2.2S 

27.69     1 

090 

17.02 

12.23 

2.66 

31.91     1 

090 

20.06 

15.39 

3.13 

38.58     1 

090 

17.68 

13.77 

2.88 

34.33     1 

090 

18.67 

13.94 

2.56 

35.17     1 

090 

11.89 

5.77 

0.85 

18.51     1 

090 

16.87 

9.51 

1.84 

28.22     1 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

12.68 

7.43 

1.48 

21.59     1 

090 

13.67 

7.15 

1.66 

22.48     1 

090 

10.74 

4.44 

0.83 

16.01     1 

090 

4.67 

2.54 

0.26 

7.47     S 

>      010 

13.48 

10.25 

2.18 

25.91     1 

UVU 

17.18 

14.01 

2.98 

34.17     1 

090 

20.11 

10.91 

2.40 

33.42     1 

090 

15.18 

8.67 

1.77 

25.62     4 

!      090 

31.84 

23.75 

5.00 

60.59     i 

!      090 

19.52 

11.14 

2.32 

32.98     1 

090 

20.48 

21.50 

4.49 

46.47     1 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

18.80 

13.28 

2.78 

34.86     1 

090 

12.68 

8.96 

1.75 

23.41     \ 

090 

11.82 

7.94 

1.52 

21.28     1 

090 

13.66 

11.91 

2.56 

28.13     1 

090 

16.62 

13.34 

2.80 

32.76     1 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

9.47 

7.16 

1.48 

18.11     1 

090 

9.91 

6.38 

1.28 

17.57 

1      090 

11.7? 

7.32 

1.38 

20.49 

1      090 

9.SS 

5.07 

0.96 

15.58    : 

I              090 

9.22 

6.89 

1.34 

17.45 

1      090 

11.12 

5.83 

1.06 

18.01 

1      090 

1.42 

0.92 

0.08 

2.42     i 

I              000 

1.33 

0.79 

0.07 

2.19     J 

I              000 

8.34 

3.65 

0.71 

12.70 

1      090 

1.57 

1.91 

0.21 

3.69    ; 

I              000 

9.68 

8.83 

1.79 

20.30 

1      090 

14.33 

12.74 

2.63 

29.70 

1      090 

12.27 

8.95 

1.68 

22.90 

1      090 

14.39 

12.96 

2.66 

30.01 

1      090 

7.82 

4.76 

1.01 

13.59 

1      090 

4.25 

5.70 

1.21 

11.16     : 

8      090 

4.25 

4.00 

0.45 

8.70     i 

I              000 

4.56 

5.19 

0.52 

10.27     2      000 

4.25 

2.92 

0.20 

7.37        ; 

I              000 

4.56 

3.42 

0.38 

8.36        ; 

I              000 

9.73 

7.38 

0.86 

17.97     i 

;    090 

11.01 

8.35 

0.97 

20.33     4 

I              090 

1.98 

1.23 

0.18 

3.39     . 

}      000 

1.75 

1.08 

0.16 

2.99     2     000 

2.34 

1.67 

0.21 

4.22     i 

;    000 

5.14 

4.37 

0.85 

10.36 

1      090 

10.77 

8.93 

1.87 

21.57 

1      090 

9.03 

5.68 

1.12 

15.83 

1      090 

3.68 

5.26 

1.00 

9.94 

1      090 

5.08 

4.75 

0.99 

10.82 

1      090 
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MWCNOUM  ■ 
REUTIVE  VALUE  UNITS  (KWM)  AM)  RELATED  IMFOmATIOH 


PRACTICE 

MAL- 

SOkWCE 

GLOBAL 

UBRK 

EXKHOC 

PMCTICE 

TOTAL 

or  WORK 

FEE 

HCPCS*    NOD   STATUS           OESOIIPTION 

RWJa 

RVUB 

RWM 

R1AJ& 
13.92 

RVU* 

PERIOD 

49510          1 

REMIR  NERHIA,  REMOVE  TESTIS 

6.91 

5,51 

1.10 

090 

4991S          « 

REPAIR  IHCUIHAL  NERNIA 

«.1f 

5.52 

1.09 

12.80 

090 

49S20          1 

REREPAIR  INGUINAL  NERNIA 

A.97 

5.50 

1.16 

13.63 

090 

49525          « 

REPAIR  INGUINAL  HERNIA 

«.M 

5.84 

1.22 

13.56 

090 

49530          t 

b     REPAIR  INCARCERATED  HERNIA 

7.21 

5.26 

1.12 

13.59 

090 

49535          « 

\          REPAIR  STRANGULATED  NERNIA 

10.15 

5.80 

1.24 

17.19 

090 

49540          « 

t     REPAIR  LUMBAR  NERNIA 

8.34 

5.48 

1.17 

14.99 

090 

49550          t 

REPAIR  FEMORAL  HERNIA 

4.M 

4.85 

1.02 

10.51 

090 

49552          « 

I     REPAIR  FEMORAL  HERNIA 

6M 

6.33 

1.33 

14.33 

090 

49555          « 

1     REPAIR  FEMORAL  HERNIA 

7.88 

6.40 

1.33 

15.41 

090 

49560          1 

t     REPAIR  ABOOMIHAL  HERNIA 

8.08 

5.96 

1.25 

15.26 

090 

495«S          4 

I     REREPAIR  ASOOMINAL  HERNIA 

8.79 

6.76 

1.43 

16.98 

090 

49570          4 

\            REPAIR  EPIGASTRIC  HERNIA 

4.7D 

4.62 

0.96 

10.28 

090 

49575          « 

k     REPAIR  EPIGASTRIC  HERNIA 

«.» 

5.89 

1.24 

13.89 

090 

49580          « 

\           REPAIR  UMBILICAL  HERNIA 

4.M 

4.85 

0.99 

10.10 

090 

49581          « 

[            REPAIR  UMBILICAL  HERNIA 

S.21 

4.65 

0.96 

10.82 

090 

49590          1 

\           REPAIR  ABDOMINAL  HERNIA 

«.9e 

5.94 

1.29 

14.13 

090 

49600          / 

t     REPAIR  UMBILICAL  LESION 

7.48 

5.54 

0.81 

13.81 

■1 

090 

49605          1 

\            REPAIR  UMBILICAL  LESION 

11.36 

9.03 

1.86 

22.25 

090 

49606          A 

k     REPAIR  UMBILICAL  LESION 

10.60 

8.75 

1.01 

20.36 

090 

49610          t 

\           REPAIR  UMBILICAL  LESION 

10.36 

5.77 

1.34 

17.47 

090 

49611          ' 

i            REPAIR  UMBILICAL  LESION 

8.69 

9.48 

0.62 

18.79 

090 

49900          t 

\            REPAIR  OF  ABDOMINAL  WALL 

4.7B 

3.86 

0.79 

9.43 

090 

49999          ( 

AKKMEN  SURGERY  PROCEDURE 

■     0.00 

0.00 

0.00 

0.00 

YYY 

50010          / 

k     EXPLORATION  OF  KIDNEY 

10.61 

10.07 

1.19 

21.87 

090 

50020          1 

k     DRAINAGE  OF  KIDNEY  ABSCESS 

13.08 

7.17 

0.89 

21.14 

090 

50040          / 

k     DRAINAGE  OF  KIDNEY 

14.53 

7.57 

0.66 

22.76 

090 

50045          t 

k     EXPLORATION  OF  KIDNEY 

15.25 

10.34 

0.94 

26.53 

090 

50060          4 

k     REMOVAL  OF  KIDNEY  STONE 

18.97 

12.91 

1.28 

33.16 

U90 

50065          ' 

k     INCISION  Of  KIDNEY 

20.68 

14.68 

1.43 

36.79 

090 

50070          / 

k     INCISION  OF  KIDNEY 

20.17 

13.56 

1.43 

35.16 

090 

50075          J 

k     REMOVAL  OF  KIDNEY  STONE 

25.35 

17.77 

1.71 

44.83 

090 

50080          / 

k     REMOVAL  OF  KIDNEY  STONE 

14.74 

12.86 

1.21 

28.81 

090 

50081          / 

k     REMOVAL  OF  KIDNEY  STONE 

21.68 

15.77 

1.52 

38.97 

090 

50100          / 

k     REVISE  KIDNEY  BLOOD  VESSELS 

15.92 

10.90 

1.42 

28.24 

090 

50120          t 

k     EXPLORATION  OF  KIDNEY 

1S.81 

11.50 

1.31 

28.62 

090 

50125          / 

k     EXPLORE  AND  DRAIN  KIDNEY 

16.45 

11.54 

1.11 

29.10 

090 

50130          i 

k     REMOVAL  OF  KIDNEY  STONE 

16.98 

13.49 

1.33 

31.80 

090 

50135          / 

k     EXPLORATION  OF  KIDNEY 

19.11 

17.97 

1.72 

38.80 

090 

50200          t 

k     BIOPSY  OF  KIDNEY 

2.78 

2.75 

0.23 

5.76 

000 

50205          / 

k     BIOPSY  OF  KIDNEY 

13.37 

5.95 

0.73 

20.05 

090 

50220          i 

«     REMOVAL  OF  KIDNEY 

16.84 

14.03 

1.51 

32.38 

090 

50225          / 

k     REMOVAL  OF  KIDNEY 

19.95 

17.40 

1.79 

39.14 

090 

50230          / 

(     REMOVAL  OF  KIDNEY 

21.66 

19.38 

1.93 

42.97 

090 

50234          / 

(   .  REMOVAL  OF  KIDNEY  t   URETER 

22.24 

17.55 

1.74 

41.53 

090 

50236          / 

(     REMOVAL  OF  KIDNEY  I   URETER 

24.58 

18.70 

1.83 

45.11 

090 

S0240          / 

t     PARTIAL  REMOVAL  OF  KIDNEY 

21.33 

16.86 

1.79 

39.98 

090 

50280           1 

\           REMOVAL  OF  KIDNEY  LESION 

15.41 

11.44 

1.22 

28.07 

090 

50290           / 

(     REMOVAL  OF  KIDNEY  LESION 

14.42 

9.35 

1.25 

25.02 

090 

50300          1 

REMOVAL  OF  DONOR  KIDNEY 

0.00 

0.00 

0.00 

0.00 

000 

50320          1 

REMOVAL  OF  DONOR  KIDNEY 

0.00 

0.00 

0.00 

0.00 

000 

50340           / 

k     REMOVAL  OF  KIDNEY 

11.30 

13.17 

2.36 

26.83 

090 

50360          / 

k     TRANSPLANTATION  OF  KIDNEY 

26.53 

25.77 

4.47 

56.77 

090 

50365          / 

t     TRANSPLANTATION  OF  KIDNEY 

31.84 

32.36 

4.09 

68.29 

090 

50370           / 

t     REMOVE  TRANSPLANTED  KIDNEY 

11.71 

11.67 

2.03 

25.41 

090 

503S0           J 

\           REIMPLANTATION  OF  KIDNEY 

17.37 

10.66 

1.80 

29.83 

090 

50390           I 

k     DRAINAGE  OF  KIDNEY  LESION 

3.42 

1.78 

0.15 

5.35 

ZZZ 

50392           i 

\            INSERT  KIDNEY  DRAIN 

4.25 

2.49 

0.21 

6.95 

ZZZ 

50393          / 

t     INSERT  URETERAL  TUBE 

4.79 

3.17 

0.27 

8.23 

ZZZ 

50394          i 

1     INJECTION  FOR  KIDNEY  X-RAY 

2.17 

0.59 

0.05 

2.81 

ZZZ 

50395 

k     CREATE  PASSAGE  TO  KIDNEY 

5.43 

3.51 

0.30 

9.24 

ZZZ 

50396 

k     MEASURE  KIDNEY  PRESSURE 

2.20 

1.53 

0.14 

3.e 

17 

ZZZ 

50398 

k     CHANGE  KIDNEY  TUBE 

1.54 

0.57 

0.05 

2.1 

6 

ZZZ 

50400 

\           REVISION  OF  KIDNEY/URETER 

19.04 

14.39 

1.44 

34.( 

17 

090 

50405 

K     REVISION  OF  KIDNEY/URETER 

23.66 

18.22 

1.83 

43.; 

'1 

uvo 

50500 

A     REPAIR  OF  KIDNEY  UniMO 

19.25 

13.14 

1.73 

34.1 

2 

ovo 

50520 

A     CLOSE  KIDNEY-SKIN  FISTULA 

16.79 

10.90 

1.58 

29. J 

'7 

090 

50525 

K     REPAIR  RENAL-ABDOMEN  FISTULA 

21.69 

13.29 

2.10 

37.C 

)8 

090 

•All 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  <RVUs}  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUt 

RVUs 

RVUs 

RVU* 

RVUs 

PERIOD 

50526 

A     REPAIR  RENAL-ABDOMEN  FISTULA 

23.35 

7.79 

2.45 

33.59 

090 

50540 

A    REVISION  OF  HORSESHOE  KIDNEY 

20.17 

14.13 

1.63 

35.93 

090 

50551 

A     KIDNEY  ENDOSCOPY 

5.89 

2.30 

0.22 

8.41 

000 

50553 

A     KIDNEY  ENDOSCOPY 

6.32 

1.75 

0.17 

8.24 

000 

50555 

A    KIDNEY  ENDOSCOPY  I   BIOPSY 

6.88 

4.95 

0.48 

12.31 

000 

50557 

A     KIDNEY  ENDOSCOPY  4  TREATMENT 

6.97 

4.96 

0.52 

12.45 

000 

50559 

A     RENAL  ENDOSCOPY;  RADIOTRACER 

7.15 

1.41 

0.14 

8.70 

000 

50561 

A     KIDNEY  ENDOSCOPY  4  TREATMENT 

7,99 

5.40 

0.52 

13.91 

000 

50570 

A     KIDNEY  ENDOSCOPY 

10.06 

1.53 

0.14 

11.73 

000 

50572 

A     KIDNEY  ENDOSCOPY 

10.91 

7.64 

0.79 

19.34 

000 

50574 

A     KIDNEY  ENDOSCOPY  I   BIOPSY 

11.61 

7.46 

0.68 

19.75 

000 

50576 

A     KIDNEY  ENDOSCOPY  t   TREATMENT 

11.58 

9.17 

0.81 

21.56 

000 

50578 

A     RENAL  ENDOSCOPY;  RADIOTRACER 

11.96 

3.99 

1.26 

17.21 

000 

50580 

A     KIDNEY  ENDOSCOPY  t  TREATMENT 

12.50 

3.77 

0.36 

16.63 

000 

50590 

A     FRAGMENTING  OF  KIDNEY  STONE 

10.14 

10.65 

1.02 

21.81 

090 

50600 

A     EXPLORATION  OF  URETER 

15.57 

10.21 

1.06 

26.84 

090 

50605 

A     INSERT  URETERAL  SUPPORT 

15.17 

6.44 

0.64 

22.25 

090 

50610 

A     REMOVAL  OF  URETER  STONE 

15.67 

12.41 

1.23 

29.31 

090 

50620 

A     REMOVAL  OF  URETER  STONE 

14.94 

12.11 

1.22 

28.27 

090 

50630 

A     REMOVAL  OF  URETER  STONE 

14.71 

13.39 

1.52 

29,42 

090 

50650 

A    REMOVAL  OF  URETER 

17.25 

12.71 

1.28 

31,24 

090 

50660 

A     REMOVAL  OF  URETER 

19.44 

13.17 

1.62 

34,23 

090 

50684 

A     INJECTION  FOR  URETER  X-RAY 

0.80 

0.52 

0.05 

1.37 

ZZZ 

50686 

A    MEASURE  URETER  PRESSURE 

1.59 

0.38 

0.04 

2.01 

ZZZ 

50688 

t     CHANGE  OF  URETER  TUBE 

1.20 

0.41 

0.04 

1.65 

010 

50690 

A     INJECTION  FOR  URETER  X-RAY 

1.22 

0.33 

0.03 

1.58 

ZZZ 

50700 

k     REVISION  OF  URETER 

14.86 

13.25 

1.36 

29.47 

090 

50715           / 

k     RELEASE  OF  URETER 

16.98 

11.85 

1.57 

30.40 

090 

50722           1 

k     RELEASE  OF  URETER 

15.92 

10.87 

2.08 

28.87 

090 

50725           i 

k     RELEASE/REVISE  URETER 

18.04 

12.69 

1.84 

32.57 

090 

50740           / 

k     FUSION  OF  URETER  I   KIDNEY 

18.04 

11.77 

1.60 

31.41 

090 

50750           / 

k     FUSION  OF  URETER  t   KIDNEY 

19.11 

14.80 

1.33 

35.24 

090 

50760           / 

k     FUSION  OF  URETERS 

18.04 

14.19 

1.56 

33.79 

090 

50770           / 

k     SPLICING  OF  URETERS 

19.11 

16.05 

1.61 

36.77 

090 

50780           / 

k     RE  IMPLANT  URETER  IN  BLADDER 

18.04 

14.51 

1.54 

34.09 

090 

50785           / 

\           RE  IMPLANT  URETER  IN  BLADDER 

20.17 

16.25 

1.89 

38.31 

090 

50800           / 

k     IMPLANT  URETER  IN  BOWEL 

13.80 

15.46 

1.59 

30.85 

090 

50810      '     / 

k     FUSION  OF  URETER  t  BOWEL 

19.11 

13.25 

1.84 

34.20 

090 

50815          1 

k     URINE  SHUNT  TO  BOWEL 

19.11 

20.82 

2.90 

42.83 

090 

50820          1 

k     CONSTRUCT  BOWEL  BLADDER 

21.23 

19.99 

2.63 

43.85 

090 

50825        •   i 

k     CONSTRUCT  BOWEL  BLADDER 

27.60 

32.19 

3.51 

63.30 

090 

50830          i 

k     REVISE  URINE  FLOW 

30.87 

22.05 

2.40 

55.32 

090 

50840"         / 

k     REPLACE  URETER  BY  BOWEL 

19.11 

14.04 

1.43 

34.58 

090 

50860          / 

I     TRANSPLANT  URETER  TO  SKIN 

14.75 

11.51 

1.22 

27.48 

090 

50900          < 

I     REPAIR  OF  URETER 

13.26 

10.51 

1.21 

24.98 

090 

50920           1 

k     CLOSURE  URETER/SKIN  FISTULA 

13.94 

10.04 

1.04 

25.02 

090 

50930           / 

k     CLOSURE  URETER/BOWEL  FISTULA 

18.56 

13.18 

1.29 

33.03 

090 

50940           / 

k     RELEASE  OF  URETER 

14.19 

10.43 

1.00 

25.62 

OVO 

50951           / 

k     ENDOSCOPY  OF  URETER 

6.15 

1.76 

0.17 

8.08 

000 

50953           / 

k     ENDOSCOPY  OF  URETER 

6.57 

1.75 

0.16 

8.48 

000 

50955           / 

k     URETER  ENDOSCOPY  4  BIOPSY 

7.12 

2.68 

0.26 

10.06 

000 

50957           f 

k     URETER  ENDOSCOPY  4  TREATMENT 

7.16 

2.63 

0.26 

10.05 

000 

50959          t 

k    URETER  ENDOSCOPY  t  TRACER 

4.64 

3.56 

0.30 

8.50 

000 

50961          t 

k    URETER  ENDOSCOPY  4  TREATMENT 

6.38 

2.76 

0.27 

9.41 

000 

50970           1 

k     URETER  ENDOSCOPY 

7.53 

5.45 

0.56 

13.54 

000 

50972          * 

k    URETER  ENDOSCOPY  4  CATHETER 

7.26 

•5.27 

0.52 

13.05 

000 

50974          t 

k     URETER  ENDOSCOPY  4  BIOPSY 

9.66 

7.39 

0.69 

17.74 

000 

50976          * 

k     URETER  ENDOSCOPY  t   TREATMENT 

9.52 

6.76 

0.66 

16.94 

000 

50978          t 

k    URETER  ENDOSCOPY  4  TRACER 

5.38 

4.27 

0.51 

10.16 

000 

50980          1 

k     URETER  ENDOSCOPY  4  TREATMENT 

7.22 

3.29 

0.31 

10.82 

000 

51000          t 

DRAINAGE  OF  BLADDER 

0.82 

0.51 

0.05 

1.38 

000 

51005          # 

DRAINAGE  OF  BLADDER 

1.07 

0.49 

0.04 

1.60 

000 

51010          A 

DRAINAGE  OF  BLADDER 

2.67 

1.02 

0.11 

3.80 

010 

51020           A 

INCISE  4  TREAT  BLADDER 

6.37 

7.22 

0.75 

14.34 

090 

51030           A 

INCISE  4  TREAT  BLADDER 

6.37 

4.77 

0.45 

11.59 

090 

51040           A 

INCISE  4  DRAIN  BLADDER 

4.30 

7.71 

0.79 

12.80 

090 

51045           A 

INCISE  BLADDER.  DRAIN  URETER 

6.37 

5.24 

0.54 

12.15 

090 

51050          A 

REMOVAL  OF  BLADDER  STONE 

6.37 

7.50 

0.74 

14.61 

090 
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HCPCS* 


S1060 
S106S 
S1080 
51S00 
51S20 
S1525 
S1530 
S1S3S 
51550 
51555 
515«5 
51570 
51575 
51580 
51585 
51590 
51595 
51596 
51597 
51600 
51605 
51610 
51700 
51705 
51710 
51720 
51725 
51725 
51725 
51726 
51726 
51726 
51736 
51736 
51736 
51739 
51739 
51739 
51741 
51741 
517*1 
51772 
51772 
51772 
51785 
51785 
51785 
51792 
51792 
51792 
51795 
51795 
51795 
51797 
51797 
51797 
51800 
51820 
51840 
51841 
51845 
51860 
51865 
51880 
51900 
51920 
51925 
51940 


MOO   STATUS 


OESOIIPTION 


rMCTICC    NAL-  SOURCE   GLOBAL 

WORK    EXPENSE   PRACTICE  TOTAL    OF  WORK   FEE 
RVU«      RWJ«      RVU«    RWJt      RVU«    PERIOD 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


REMOVAL  OF  URETER  STONE 
REMOVAL  OF  URETER  STONE 
DRAINAGE  OF  BLAOOER  ABSCESS 
REMOVAL  OF  BLADDER  CTST 
REMOVAL  OF  BLAOOER  LESION 
REMOVAL  OF  BLAOOER  LESION 
REMOVAL  OF  BLAOOER  LESION 
REPAIR  OF  URETER  LESION 
PARTIAL  REMOVAL  OF  BLADDER 
PARTIAL  REMOVAL  OF  BLADDER 
REVISE  BLADDER  t  URETER(S) 
REMOVAL  OF  BLAOOER 
REMOVAL  OF  BLADDER  t   NODES 
REMOVE  BLADDER;  REVISE  TRACT 
REMOVAL  OF  BLADDER  t   NODES 
REMOVE  BLAOOER;  REVISE  TRACT 
REMOVE  BLADDER;  REVISE  TRACT 
REMOVE  BLAOOER,  CREATE  POUCH 
REMOVAL  OF  PELVIC  STRUCTURES 
INJECTION  FOR  BLADDER  X-RAY 
PREPARATION  FOR  BLADDER  XRAY 
INJECTION  FOR  BLADDER  X-RAY 
IRRIGATION  OF  BLAOOER 
CHANGE  OF  BLAOOER  TUBE 
CHANGE  OF  BLADDER  TUBE 
TREATMENT  OF  BLADDER  LESION 
SIMPLE  CYSTOMETROGRAH 
SIMPLE  CYSTOMETROGRAM 
SIMPLE  CYSTOMETROGRAM 
COMPLEX  CYSTOMETROGRAM 
COMPLEX  CYST0»«TROGRAM 
COMPLEX  CYSTOMETROGRAM 
URINE  FLOW  MEASUREMENT 
URINE  FLOU  MEASUREMENT 
URINE  FLOU  MEASUREMENT 
SOUND  RECORD  OF  URINE  STREAM 
SOUND  RECORD  OF  URINE  STREAM 
SOUND  RECORD  OF  URINE  STREAM 
ELECTRO-UROFLOUMETRY,  FIRST 
ELECTRO-UROFLOUMETRY,  FIRST 
ELECTRO-UROFLOUMETRY,  FIRST 
URETHRA  PRESSURE  PROFILE 
URETHRA  PRESSURE  PROFILE 
URETHRA  PRESSURE  PROFILE 
ANAL/URINART  MUSCLE  STUDY 
ANAL/URINARY  MUSCLE  STUDY 
ANAL/URINARY  MUSCLE  STUDY 
URINARY  REFLEX  STUDY 
URINARY  REFLEX  STUDY 
URINARY  REFLEX  STUDY 
URINE  VOIDING  PRESSURE  STUDY 
URINE  VOIDING  PRESSURE  STUDY 
URINE  VOIDING  PRESSURE  STUDY 
INTRAABDOMINAL  PRESSURE  TEST 
INTRAABDOMINAL  PRESSURE  TEST 
INTRAABDOMINAL  PRESSURE  TEST 
REVISION  OF  BLADDER/URETHRA 
-REVISION  OF  URINARY  TRACT 
ATTACH  BLADDER/URETHRA 
ATTACH  BLADDER/URETHRA 
REPAIR  BLAOOER  NECK 
REPAIR  OF  BLAOOER  WOUND 
REPAIR  OF  BLAOOER  WOUND 
REPAIR  OF  BLADDER  OPENING 
REPAIR  BLADDER/VAGINA  LESION 
CLOSE  BLADDER-UTERUS  FISTULA 
HYSTERECTOMY/BLAODER  REPAIR 
CORRECTION  OF  BLADDER  DEFECT 


S.«9 

12.83 

1.26 

22.58 

2 

090 

1.49 

7.46 

0.75 

16.70 

090 

5.70 

5.46 

0.61 

11.77 

090 

10.06 

7.23 

1.28 

18.57 

090 

9.16 

8.90 

0.92 

19.06 

090 

13.46 

11.24 

1.11 

25.81 

090 

11.93 

9.74 

1.07 

22.74 

090 

12.13 

8.10 

1.20 

21.43 

090 

15.11 

11.28 

1.23 

27.62 

090 

20.65 

12.92 

1.38 

34.95 

090 

21.09 

16.69 

1.76 

39.54 

090 

23.36 

16.50 

1.71 

41.57 

090 

29.43 

24.09 

2.57 

55.89 

090 

29.72 

21.03 

2.15 

52.90 

ovo 

33.96 

26.47 

2.55 

62.98 

090 

31.84 

25.84 

2.70 

60.38 

090 

36.09 

35.62 

3.52 

75.23 

090 

38.21 

36.76 

3.64 

78.61 

090 

37.16 

32.28 

4.55 

73.99 

090 

0.9S 

0.29 

0.03 

1.25 

ZZZ 

1.18 

0.31' 

0.03 

1.52 

ZZZ 

1.68 

0.28 

0.02 

1.98 

ZZZ 

0.9S 

0.23 

0.02 

1.18 

ZZZ 

1.0( 

0.39 

0.04 

1.47 

ZZZ 

1.S4 

0.61 

0.06 

2.21 

ZZZ 

2.07 

0.48 

0.05 

2.60 

ZZZ 

1.S9 

1.06 

0.11 

2.76 

ZZZ 

0.00 

0.39 

0.04 

0.43 

ZZZ 

1.» 

0.67 

0.07 

2.33 

ZZZ 

1.10 

1.41 

0.14 

3.35 

ZZZ 

8.00 

0.56 

0.06 

0.62 

ZZZ 

1.80 

0.85 

0.08 

2.73 

ZZZ 

0.88 

0.47 

0.05 

1.40 

ZZZ 

0.00 

0.20 

0.02 

0.22 

ZZZ 

0.88 

0.27 

0.03 

1.18 

ZZZ 

0.07 

0.86 

0.09 

1.92 

ZZZ 

0.00 

0.17 

0.02 

0.19 

ZZZ 

0.97 

0.69 

0.07 

1.73 

ZZZ 

1.66 

0.64 

0.07 

2.37 

ZZZ 

0.00 

0.28 

0.03 

0.31 

ZZZ 

1.66 

0.36 

0.04 

2.06 

ZZZ 

1.70 

1.12 

0.12 

2.94 

ZZZ 

0.00 

0.56 

0.06 

0.62 

ZZZ 

1.70 

0.56 

0.06 

2.32 

ZZZ 

1.62 

1.10 

0.11 

2.83 

ZZZ 

0.00 

0.41 

0.04 

0.45 

ZZZ 

1.62 

0.69 

0.07 

2.38 

ZZZ 

LIS 

1.01 

0.10 

2.26 

ZZZ 

0.00 

0.38 

0.04 

0.42 

ZZZ 

1.15 

0.63 

0.06 

1.84 

ZZZ 

1.61 

1.02 

0.10 

2.73 

ZZZ 

0.00 

0.41 

0.04 

0.45 

ZZZ 

1.61 

0.61 

0.06 

2.28 

ZZZ 

1.69 

0.88 

0.08 

2.65 

ZZZ 

0.00. 

0.33 

0.03 

0.36 

ZZZ 

1.69 

0.55 

0.05 

2.29 

ZZZ 

17.19 

12.66 

1.55 

31.40 

090 

17.57 

7.79 

1.39 

26.75 

090 

10.31 

9.71 

1.33 

21.35 

090 

12.74 

11.60 

1.56 

25.90 

090 

8.61 

11.28 

1.14 

21.03 

090 

11.77 

8.02 

0.96 

20.75 

090 

14,75 

11.55 

1.34 

27.64 

090 

7.60 

5.24  - 

0.56 

13.40 

090 

12.30 

12.28 

1.49 

26.07 

090 

11.14 

7.91 

0.77 

19.82 

090 

14.86 

10.61 

2.46 

27.93 

090 

0.00 

o.og 

0.00 

0.00 

090 
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PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    MOO   STATUS 

DESCRIPTION 

RVUt 

RVU« 

RVU« 

RVUs 
47.24 

RVUs 

PERIOD 

51960 

A     REVISION  OF  BLADDER  t   BOUEL 

22.29 

22.55 

2.40 

090 

51980 

A     CONSTRUCT  BLADDER  OPENING 

11.00 

7.86 

0.79 

19.65 

090 

52000 

A     CYSTOSCOPY 

2.12 

1.40 

0.14 

3.66 

000 

52005 

A     CYSTOSCOPY 

t   URETER  CATHETER 

2.50 

2.31 

0.23 

5.04 

000 

52007 

A    CYSTOSCOPY 

AND  BIOPSY 

3.18 

2.97 

0.29 

6.44 

000 

52010 

A     CYSTOSCOPY 

t   DUCT  CATHETER 

3.18 

2.01 

0.21 

5.40 

000 

52204 

A     CYSTOSCOPY 

2.50 

2.51 

0.25 

5.26 

000 

52214 

A     CYSTOSCOPY 

AND  TREATMENT 

3.91 

2.95 

0.29 

7.15 

000 

52224 

A    CYSTOSCOPY 

AND  TREATMENT 

3.30 

3.06 

0.30 

6.66 

000 

52234 

A     CYSTOSCOPY 

AND  TREATMENT 

4.88 

4.96 

0.48 

10.32 

000 

52235 

A     CYSTOSCOPY 

AND  TREATMENT 

5.74 

8.74 

0.85 

15.33 

000 

52240 

A     CYSTOSCOPY 

AND  TREATMENT 

8.20 

11.22 

1.09 

20.51 

000 

52250 

A     CYSTOSCOPY 

&  RADIOTRACER 

4.74 

3.01 

0.30 

8.05 

000 

52260 

A     CYSTOSCOPY 

t   TREATMENT 

4.12 

2.22 

0.23 

6.57 

000 

52265 

A     CYSTOSCOPY 

t  TREATMENT 

3.10 

1.42 

0.14 

4.66 

000 

52270 

h            CYSTOSCOPY 

(REVISE  URETHRA 

4.04 

3.66 

0.36 

8.06 

000 

52275 

\            CYSTOSCOPY 

&  REVISE  URETHRA 

4.95 

3.61 

0.35 

8.91 

000 

52276 

A     CYSTOSCOPY 

AND  TREATMENT 

4.13 

4.82 

0.47 

9.42 

000 

52277 

\            CYSTOSCOPY 

AND  TREATMENT 

6.50 

5.07 

0.50 

12.07 

000 

52281 

K           CYSTOSCOPY 

AND  TREATMENT 

2.95 

2.a 

0.24 

5.63 

000 

52283 

»     CYSTOSCOPY 

AND  TREATMENT 

3.94 

1.59 

0.15 

5.68 

000 

52285          ; 

*     CYSTOSCOPY 

AND  TREATMENT 

3.81 

3.10 

0.31 

7.22 

000 

52290           / 

K           CYSTOSCOPY 

AND  TREATMENT 

4.83 

2.47 

0.25 

7.55 

000 

52300           i 

\           CYSTOSCOPY 

AND  TREATMENT 

5.64 

3.66 

0.37 

9.67 

000 

52305           t 

K           CYSTOSCOPY 

AND  TREATMENT 

5.60 

3.69 

0.36 

9.65 

000 

52310          / 

K           CYSTOSCOPY 

AND  TREATMENT 

2.96 

3.15 

0.31 

6.42 

000 

52315           / 

t     CYSTOSCOPY 

AND  TREATMENT 

5.49 

4.29 

0.42 

10.20 

000 

52317           / 

(     REMOVE  BLADDER  STONE 

7.08 

6.52 

0.63 

14.23 

000 

52318           / 

\           REMOVE  BLADDER  STONE 

9.68 

8.31 

0.81 

18.80 

000 

52320           J 

»     CYSTOSCOPY 

AND  TREATMENT 

4.95 

5.11 

0.50 

10.56 

000 

52325      .     / 

t     CYSTOSCOPY, 

STONE  REMOVAL 

6.49 

7.39 

0.72 

14.60 

000 

52330           1 

\           CYSTOSCOPY 

AND  TREATMENT 

5.32 

3.66 

0.36 

9.34 

000 

52332           i 

»     CYSTOSCOPY 

AND  TREATMENT 

2.98 

3.38 

0.33 

6.69 

000 

52334           1 

(     CREATE  PASSAGE  TO  KIDNEY 

5.08 

3.51 

0.35 

8.94 

000 

52335           / 

«     ENDOSCOPY  OF  URINARY  TRACT 

6.18 

4.94 

0.48 

11.60 

000 

52336           / 

*     CYSTOSCOPY, 

STONE  REMOVAL 

7.25 

10.72 

1.04 

19.01 

000 

52337           / 

»     CYSTOSCOPY, 

STONE  REMOVAL 

8.40 

11.57 

1.13 

21.10 

000 

52338           1 

»     CYSTOSCOPY 

AND  TREATMENT 

7.74 

6.24 

0.61 

14.59 

000 

52340          / 

\           CYSTOSCOPY 

AND  TREATMENT 

8.18 

5.43 

0.53 

14.14 

090 

52450          / 

t     INCISION  OF 

PROSTATE 

7.43 

5.27 

0.52 

13.22 

090 

52500          t 

(     REVISION  OF 

BLADDER  NECK 

8.24 

7.84 

0.76 

16.84 

090 

52510          / 

k    DILATION  PROSTATIC  URETHRA 

6.37 

4.52 

0.44 

11.33 

090 

52601          / 

I     PROSTATECTOMY  (TURP) 

12.13 

12.51 

1.22 

25.86 

090 

52606          / 

k     CONTROL  POSTOP  BLEEDING 

7.91 

3.50 

0.34 

11.75 

090 

52612          / 

k     PROSTATECTOMY,  FIRST  STAGE 

7.43 

10.57 

1.04 

19.04 

090 

52614           1 

I     PROSTATECTOMY,  SECOND  STAGE 

6.37 

7.47 

0.72 

14.56 

090 

52620          / 

k     REMOVE  RESIDUAL  PROSTATE 

6.37 

5.62 

0.55 

12.54 

090 

52630           / 

\           REMOVE  PROSTATE  REGROWTH 

6.90 

12.10 

1.18 

20.18 

090 

52640           / 

k     RELIEVE  BLADDER  CONTRACTURE 

6.37 

6.78 

0.66 

13.81 

090 

52650           t 

\           PROSTATECTOMY 

11.14 

7.60 

0.81 

19.55 

090 

52700           / 

\           DRAINAGE  OF 

PROSTATE  ABSCESS 

6.65 

3.48 

0.35 

10.48 

090 

53000           / 

\            INCISION  OF 

URETHRA 

2.12 

1.85 

0.17 

4.14 

010 

53010           / 

h     INCISION  OF 

URETHRA 

3.18 

3.71 

0.38 

7.27 

090 

53020           t 

h     INCISION  OF 

URETHRA 

1.86 

0.86 

0.09 

2.81 

000 

53025           I 

k     INCISION  OF 

URETHRA 

1.19 

0.84 

0.08- 

2.11 

000 

53040           1 

\           DRAINAGE  OF 

URETHRA  ABSCESS 

6.34 

1.94 

0.20 

8.48 

090 

53060           f 

k     DRAINAGE  OF 

URETHRA  ABSCESS 

2.72 

0.55 

0.07 

3.34 

010 

53080           # 

k    DRAINAGE  OF 

URINARY  LEAKAGE 

6.19 

4.19 

0.47 

10.85 

090 

53085           # 

k    DRAINAGE  OF 

URINARY  LEAKAGE 

10.19 

7.12 

0.74 

18.05 

090 

53200           t 

k    BIOPSY  OF  URETHRA 

2.73 

1.15 

0.12 

4.00 

000 

53210           /[ 

REMOVAL  OF 

URETHRA 

12.34 

6.99 

0.71 

20.04 

090 

53215           * 

REMOVAL  OF 

URETHRA 

15.37 

10.53 

1.01 

26.91 

090 

53220           t 

TREATMENT  OF  URETHRA  LESION 

6.93 

5.02 

0.52 

12.47 

090 

53230           1 

REMOVAL  OF 

URETHRA  LESION 

9.52 

8.36 

0.83 

18.71 

090 

53235           « 

REMOVAL  OF 

URETHRA  LESION 

10.1? 

5.30 

0.52 

15.94 

090 

53240           « 

SURGERY  FOR 

URETHRA  POUCH 

6.36 

4.57 

0.47 

11.40 

090 

53250           A 

REMOVAL  OF 

URETHRA  GLAND 

6.00 

4.26 

0.42 

10.68 

090 

53260           A 

TREATMENT  OF  URETHRA  LESION 

3.09 

1.17 

0.16 

4.42 

010 
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HCPCS* 


53265 

53270 

53275 

53400 

53405 

53410 

53415 

53420 

53425 

53430 

53440 

53442 

53U3 

53445 

53447 

53U9 

53450 

53460 

53502 

53505 

53510 

53515 

53520 

53600 

53601 

53605 

53620 

53621 

'53640 

53660 

53661 

53665 

53670 

53675 

53800 

53899 

54000 

54001 

54015 

54050 

54055 

54056 

54057 

54060 

54065 

54100 

54105 

54110 

54111 

54112 

54115 

54120 

54125 

54130 

54135 

54150 

54152 

54160 

54161 

54200 

54205 

54220 

54230 

54235 

54240 

S4240 

54240 

54250 


too   STATUS 


TC 
26 


DESCltlPTION 


TREATNCMT  OF  URETHRA  LESION 
REWVAL  Of  URETHRA  GLANO 
REPAIR  OF  URETHRA  DEFECT 
REVISE  URETHRA,  1ST  STAGE 
REVISE  URETHRA,  2N0  STAGE 
RECOMSTRUCTION  OF  URETHRA 
RECONSTRUCTION  OF  URETHRA 
RECONSTRUCT  URETHRA,  STAGE  1 
RECONSTRUCT  URETHRA,  STAGE  2 
RECONSTRUCTION  OF  URETHRA 
CORRECT  BLAOOER  FUNCTION 
REMOVE  PERINEAL  PROSTHESIS 
RECONSTRUCTION  OF  URETHRA 
CORRECT  URINE  FLOW  CONTROL 
REinVE  ARTIFICIAL  SPHINCTER 
CORRECT  ARTIFICIAL  SPHINCTER 
REVISION  OF  URETHRA 
REVISION  OF  URETHRA 
REPAIR  OF  URETHRA  INJURY 
REPAIR  Of  URETHRA  INJURY 
REPAIR  OF  URETHRA  INJURY 
REPAIR  Of  URETHRA  INJURY 
REPAIR  Of  URETHRA  DEFECT 
DILATE  URETHRA  STRICTURE 
DILATE  URETHRA  STRICTURE 
DILATE  URETHRA  STRICTURE 
DILATE  URETHRA  STRICTURE 
DILATE  URETHRA  STRICTURE 
RELIEVE  BLAOOER  RETENTION 
DILATION  OF  URETHRA 
DILATION  OF  URETHRA 
DILATION  OF  URETHRA 
INSERT  URINARY  CATHETER 
INSERT  URINARY  CATHETER 
URINALYSIS,  GLASS  TEST 
UROLOGY  SURGERY  PROCEDURE 
SLITTING  OF  PREPUCE 
SLITTING  OF  PREPUCE 
DRAIN  PENIS  LESION 
DESTRUCTION,  PENIS  LESION(S) 
DESTRUCTION,  PENIS  LESION(S) 
CRYOSURGERY,  PENIS  LESION(S) 
LASER  SURG,  PENIS  LESIONCS) 
EXCISION  OF  PENIS  LESION(S) 
DESTRUCTION,  PENIS  LESION(S) 
BIOPSY  OF  PENIS 
BIOPSY  OF  PENIS 
TREATMENT  OF  PENIS  LESION 
TREAT  PENIS  LESION.  GRAFT 
TREAT  PENIS  LESION,  GRAFT 
TREATMENT  OF  PENIS  LESION 
PARTIAL  REMOVAL  OF  PENIS 
REMOVAL  OF  PENIS 
REMOVE  PENIS  1  NODES 
REMOVE  PENIS  t  NODES 
CIRCUMCISION 
CIRCUMCISION 
CIRCUMCISION 
CIRCUMCISION 

TREATMENT  OF  PENIS  LESION 
TREATMENT  OF  PENIS  LESION 
TREATMENT  OF  PENIS  LESION 
PREPARE  PENIS  STUDY 
PENILE  INJECTION 
PENIS  PRESSURE  STUDY 
PENIS  PRESSURE  STUDY 
PENIS  PRESSURE  STUDY 
TEST  PENILE  ERECTION/RIGID 


UORK 
RVU* 


PRACTICE 
EXPENSE 

XVUs 


MAL- 
PRACTICE 
RVUs 


3.23 

3.09 
4.61 
10.40 
11.96 
13.01 
16.25 
11.28 
13.46 
13.64 
12.11 
8.09 
17.34 
13.87 
13.03 
9.65 
6.03 
7.06 
7.60 
7.60 
10.09 
13.39 
8.65 
1.28 
1.03 
1.35 
1.71 
1.42 
1.68 
0.75 
0.76 
0.80 
0.53 
1.55 
0.00 
0.00 
1.57 
2.25 
5.44 
1.25 
1.25 
1.25 
1.25 
1.97 
2.50 
2.01 
3.64 
10.18 
13.72 
15.95 
5.99 
9.73 
13.49 
19.93 
26.35 
1.87 
2.39 
2.56 
3.39 
1.06 
7.59 
3.35 


,41 
.26 

.30 
.00 
.30 
.34 


1.99 
0.88 
2.50 
7.87 
8.58 
9.02 
12.51 
11.46 
9.74 
7.55 
13.86 
6.15 
12.16 
21.59 
9.65 
8.86 
2.89 
2.57 
5.25 
5.46 
7.35 
9.51 
6.21 
0.34 
0.30 
0.49 
0.50 
0.39 
0.61 
0.29 
0.26 
0.37 
0.23 
0.50 
0.00 
0.00 
0.67 
0.88 
0.87 
0.40 
0.65 
0.57 
2.14 
1.23 
2.60 
0.69 
1.06 
6.36 
9.67 
11.42 
4.41 
6.82 
12.18 
15.45 
18.71 
0.58 
1.91 
1.75 
2.28 
0.33 
5.39 
1.67 
1.41 
0.45 
1.07 
0.52 
0.55 
0.87 
I 


TOTAL 
RVUs 


0.23 

0.19 

0.26 

0.80 

0.82 

0.88 

1.21 

1.10 

0.93 

0.80 

1.47 

0.71 

1.43 

2.14 

0.94 

0.86 

0.28 

0.26 

0.60 

0.55 

0.70 

0.93 

0.60 

0.03 

0.03 

0.05 

0.05 

0.04 

0.06 

0.03 

0.03 

0.04 

0.02 

0.05 

0.00 

0.00 

0.07 

0.09 

0.09 

0.03 

0.06 

0.04 

0.22 

0.12 

0.26 

0.07 

0.11 

0.65 

1.02 

1.20 

0.46 

0.66 

1.23 

1.39 

1.83 

0.05 

0.21 

0.22 

0.24 

0.03 

0.53 

0.17 

0.13 

0.04 

0.12 

0.06 

0.06 

0.08 


SOURCE   GLOBAL 
OF  WORK   FEE 
RVUs    PERIOD 


5.45 
4.16 
7.37 
19.07 
21.36 
22.91 
29.97 
23.84 
24.13 
21.99 
27.44 
14.95 
30.93 
37.60 
23.62 
19.37 
9.20 
9.89 
13.45 
13.61 
18.14 
23.83 
15.46 
1.65 
1.36 
1.89 
2.26 
1.85 
2.35 
1.07 
1.05 
1.21 
0.78 
2.10 
0.00 
0.00 
2.31 
3.22 
6.40 
1.68 
1.96 
1.86 
3.61 
3.32 
5.36 
2.77 
4.81 
17.19 
24.41 
28.57 
10.86 
17.21 
26.90 
36.77 
46.89 
2.50 
4.51 
4.53 
5.91 
1.42 
13.51 


,19 
,9S 
,75 
,49 
.58 
.91 
.29 


010 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

000 

000 

000 

000 

000 

000 

000 

zzz 
zzz 
zzz 

YYY 

010 

010 

010 

010 

010 

010 

010 

010 

010 

000 

010 

090 

090 

090 

090 

090 

090 

090 

090 

010 

010 

010 

010 

010 

090 

090 

ZZZ 

000 

000 

000 

000 

000 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFORMATION 


NCPCS*    NOO   STATUS 


DESCRIPTION 


54250 

54250 

54300 

54304 

54308 

54312 

54316 

54318 

54322 

54324 

54326 

54328 

54332 

54336 

54340 

54344 

54348 

54352 

54360 

54380 

54385 

54390 

54400 

54401 

54402 

54405 

54407 

54409 

54420 

54430 

54435 

54440 

54450 

54500 

54505 

54510 

54520 

54530 

54535 

54550 

54560 

54600 

54620 

54640 

54645 

54660 

54670 

54680 

54700 

54800 

54820 

54830 

54840 

54860 

54861 

54900 

54901 

55000 

55040 

55041 

55060 

55100 

55110 

55120 

55150 

55175 

55180 

55200 


TC 
26 


TEST  PENILE  ERECTION/RIGID 
TEST  PENILE  ERECTION/RIGID 
REVISION  OF  PENIS 
REVISION  OF  PENIS 
RECONSTRUCTION  Of  URETHRA 
RECONSTRUCTION  Of  URETHRA 
RECONSTRUCTION  Of  URETHRA 
RECONSTRUCTION  Of  URETHRA 
RECONSTRUCTION  OF  URETHRA 
RECONSTRUCTION  OF  URETHRA 
RECONSTRUCTION  OF  URETHRA 
REVISE  PENIS,  URETHRA 
REVISE  PENIS.  URETHRA 
REVISE  PENIS,  URETHRA 
SECONDARY  URETHRAL  SURGERY 
SECONDARY  URETHRAL  SURGERY 
SECONDARY  URETHRAL  SURGERY 
RECONSTRUCT  URETHRA.  PENIS 
PENIS  PLASTIC  SURGERY 
REPAIR  PENIS 
REPAIR  PENIS 
REPAIR  PENIS  AND  BLADDER 
INSERT  SEMI-RIGID  PROSTHESIS 
INSERT  SELF-CONTD  PROSTHESIS 
REMOVE  PENIS  PROSTHESIS 
INSERT  MULTI-COMP  PROSTHESIS 
REMOVE  MULTI-COMP  PROSTHESIS 
REVISE  PENIS  PROSTHESIS 
REVISION  OF  PENIS 
REVISION  OF  PENIS 
REVISION  Of  PENIS 
REPAIR  Of  PENIS 
PREPUTIAL  STRETCHING 
■lOPSY  Of  TESTIS 
BIOPSY  Of  TESTIS 
REMOVAL  Of  TESTIS  LESION 
REMOVAL  Of  TESTIS 
REMOVAL  Of  TESTIS 
EXTENSIVE  TESTIS  SURGERY 
EXPLORATION  FOR  TESTIS 
EXPLORATION  FOR  TESTIS 
REDUCE  TESTIS  TORSION 
SUSPENSION  OF  TESTIS 
SUSPENSION  OF  TESTIS 
SUSPENSION  OF  TESTIS, STAGE  2 
REVISION  OF  TESTIS 
REPAIR  TESTIS  INJURY 
RELOCATION  OF  TESTIS(ES) 
DRAINAGE  Of  SCROTUM 
BIOPSY  Of  EPIDIDYMIS 
EXPLORATION  OF  EPIDIDYMIS 
REMOVE  EPIDIDYMIS  LESION 
REMOVE  EPIDIDYMIS  LESION 
REMOVAL  Of  EPIDIDYMIS 
REMOVAL  Of  EPIDIDYMIS 
fUSION  Of  SPERMATIC  DUCTS 
fUSION  Of  SPERMATIC  DUCTS 
DRAINAGE  OF  HYDROCELE 
REMOVAL  OF  HYDROCELE 
REMOVAL  OF  HYDROCELES 
REPAIR  OF  HYDROCELE 
DRAINAGE  OF  SCROTUM  ABSCESS 
EXPLORE  SCROTUM 
REMOVAL  OF  SCROTUM  LESION 
REMOVAL  OF  SCROTUM 
REVISION  OF  SCROTUM 
REVISION  OF  SCROTUM 
INCISION  Of  SPERM  DUCT 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    or 

WRK   FEE 

RVUt 

RVUS 

RVUs 

RVUs     RVUs    PERIOD 

0.00 

0.33 

0.03 

0.36 

000 

2.34 

0.54 

0.05 

2.93 

1      000 

10.58 

7.25 

0.92 

18.75 

1      090 

12.78 

9.13 

0.95 

22.86 

1      090 

9.33 

6.16 

0.78 

16.27 

1      090 

13.88 

9.86 

0.96 

24.70 

1      090 

16.83 

11.95 

1.17 

29.95 

1      090 

11.04 

7.93 

1.16 

20.13 

1      090 

11.28 

8.01 

0.78 

20.07 

1      090 

16.29 

11.57 

1.13 

28.99 

1      090 

15.60 

11.08 

1.08 

27.76 

1      090 

15.59 

11.29 

1.31 

28.19 

1      090 

17.04 

13.20 

1.19 

31.43 

1      090 

16.65 

19.80 

1.48 

37.93 

1      090 

9.01 

6.40 

0.63 

16.04 

1      090 

16.04 

17.50 

1.15 

34.69 

1      090 

17.25 

12.24 

1.20 

30.69 

1      090 

25.13 

17.05 

1.57 

43.75 

1      090 

9.56 

7.40 

0.77 

17.73 

1      090 

13.27 

9.93 

0.79 

23.99 

1      090 

15.54 

11.03 

0.94 

27.51 

1      090 

18.86 

14.30 

1.67 

34.83 

1      090 

9.04 

13.78 

1.34 

24.16 

1      090 

10.19 

18.79 

1.82 

30.80 

1      090 

9.14 

6.33 

0.62 

16.09 

1      090 

13.31 

22.73 

2.21 

38.25 

1      090 

13.29 

11.82 

1.15 

26.26 

1      090 

12.15 

9.45 

0.92 

22.52 

1      090 

11.33 

8.16 

0.92 

20.41 

1      090 

10.07 

7.37 

0.73 

18.17 

1      090 

5.92 

4.38 

0.41 

10.71 

1      090 

0.00 

0.00 

0.00 

0.00 

090 

1,17 

0.72 

0.07 

1.96 

I              000 

1.38 

0.46 

0.05 

1.89     ; 

I              000 

3.60 

1.95 

0.23 

5.78     i 

I              010 

S.S2 

3.19 

0.39 

9.10 

090 

5.19 

5.60 

0.56 

11.35 

090 

8.48 

7.71 

0.81 

17.00 

1      090 

12.05 

8.99 

1.07 

22.11 

1      090 

7.76 

5.53 

0.65 

13.94 

1      090 

11.03 

7.62 

0.85 

19.50 

1      090 

6.94 

4.87 

0.51 

12.32 

1      090 

4.94 

3.50 

0.34 

8.78 

1      010 

6.90 

8.24 

0.96 

16.10 

1      090 

7.03 

2.35 

0.74 

10.12 

090 

5.05 

3.59 

0.35 

8.99 

1      090 

0.00 

0.00 

0.00 

0.00 

090 

12.15 

8.63 

0.84 

21.62 

090 

3.57 

0.95 

0.11 

4.63 

010 

2.46 

2.08 

0.20 

4.74     i 

I              000 

4.97 

2.76 

0.30 

8.03     : 

>      090 

S.35 

3.70 

0.41 

9.46 

090 

5.29 

5.09 

0.51 

10.89 

090 

6.34 

5.45 

0.53 

12.32     1 

090 

8.99 

7.69 

0.76 

17.44     1 

090 

13.29 

9.43 

0.92 

23.64     1 

090 

18.23 

12.95 

1.27 

32.45     1 

090 

1.51 

0.42 

0.04 

1.97     J 

!      000 

5.43 

5.13 

0.59 

11.15     1 

090 

7.78 

7.87 

0.85 

16.50     1 

090 

5.49 

4.36 

0.53 

10.38     1 

090 

2.14 

0.67 

0.07 

2.88     2 

010 

5.56 

3.67 

0.38 

9.61     1 

090 

5.03 

1.88 

0.22 

7.13     1 

090 

6.97 

5.74 

0.61 

13.32     1 

090 

5.19 

4.73 

0.51 

10.43     1 

090 

10.60 

7.20 

0.86 

18.66     1 

090 

4.37 

2.08 

0.21 

6.66     1 

090 
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NCPCS*    MOO   STATUS 


55250 

55300 

55400 

55450 

55500 

55520 

55530 

55535 

55540 

55600 

55605 

55650 

55680 

55700 

55705 

55720 

55725 

55740 

55801 

55810 

55812 

55815 

55821 

55831 

55840 

55842 

55845 

55860 

55862 

55865 

55870 

55899 

55970 

55980 

56000 

56100 

56200 

564  00 

56420 

56440 

56441 

56501 

56515 

56600 

56620 

56625 

56630 

56635 

56640 

56680 

56685 

56700 

56720 

56740 

56800 

56805 

57000 

57010 

57020 

57061 

S706S 

S7100 

57105 

S7108 

57110 

57120 

57130 

57135 


AOOENOUM  B 
RELATIVE  VALUE  UKITS  (RVUS)  AMO  RELATED  IMFORHATIOII 


DESCRIPTION 


REMOVAL  OF  SPERM  DUCT(S) 
PREPARATION, SPERM  DUCT  X-RAY 
REPAIR  OF  SPERM  DUCT 
LIGATION  OF  SPERM  DUCT 
REMOVAL  OF  HYDROCELE 
REMOVAL  OF  SPERM  CORD  LESION 
REVISE  SPERMATIC  CORD  VEINS 
REVISE  SPERMATIC  CORD  VEINS 
REVISE  HERNIA  I   SPERM  VEINS 
INCISE  SPERM  DUCT  POUCH 
INCISE  SPERM  DUCT  POUCH 
REMOVE  SPERM  DUCT  POUCH 
REMOVE  SPERM  POUCH  LESION 
BIOPSY  OF  PROSTATE 
BIOPSY  OF  PROSTATE 
DRAINAGE  OF  PROSTATE  ABSCESS 
DRAINAGE  OF  PROSTATE  ABSCESS 
REMOVAL  OF  PROSTATE  STONE 
REMOVAL  OF  PROSTATE 
EXTENSIVE  PROSTATE  SURGERY 
EXTENSIVE  PROSTATE  SURGERY 
EXTENSIVE  PROSTATE  SURGERY 
REMOVAL  OF  PROSTATE 
REMOVAL  OF  PROSTATE 
EXTENSIVE  PROSTATE  SURGERY 
EXTENSIVE  PROSTATE  SURGERY 
EXTENSIVE  PROSTATE  SURGERY 
SURGICAL  EXPOSURE,  PROSTATE 
EXTENSIVE  PROSTATE  SURGERY 
EXTENSIVE  PROSTATE  SURGERY 
ELECTROEJACULATION 
GENITAL  SURGERY  PROCEDURE 
SEX  TRANSFORMATION,  M  TO  F 
SEX  TRANSFORMATION,  F  TO  M 
DRAINAGE  OF  PERINEAL  ABSCESS 
BIOPSY  OF  PERINEUM 
REPAIR  OF  PERINEUM 
DRAINAGE  OF  VULVA 
DRAINAGE  OF  GLAND  ABSCESS 
SURGERY  FOR  VULVA  LESION 
LYSIS  OF  LABIAL  LESION(S) 
DESTRUCTION,  VULVA  LESION{S) 
DESTRUCTION,  VULVA  LESION(S) 
BIOPSY  OF  VULVA 
PARTIAL  REMOVAL  OF  VULVA 
REMOVAL  OF  VULVA 
EXTENSIVE  VULVA  SURGERY 
EXTENSIVE  VULVA  SURGERY 
EXTENSIVE  VULVA  SURGERY 
REMOVAL  OF  CLITORIS 
EXTENSIVE  CLITORIS  SURGERY 
PARTIAL  REMOVAL  OF  HYMEN 
INCISION  OF  HYMEN 
REMOVE  VAGINA  GLAND  LESION 
REPAIR  OF  VAGINA 
REPAIR  OF  CLITORIS 
EXPLORATION  OF  VAGINA 
DRAINAGE  OF  PELVIC  ABSCESS 
DRAINAGE  OF  PELVIC  FLUID 
DESTRUCTION  VAGINA  LESION(S) 
DESTRUCTION  VAGINA  LESION(S) 
BIOPSY  OF  VAGINA 
BIOPSY  OF  VAGINA 
PARTIAL  REMOVAL  OF  VAGINA 
REMOVAL  OF  VAGINA 
CLOSURE  OF  VAGINA 
REMOVE  VAGINA  LESION 
REMOVE  VAGINA  LESION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK    EXPENSE   PRACTICE 

TOTAL 

OF  UORK 

FEE 

RVU« 

RVUa 

RVUS 

RVU« 
6.45 

RVUS 

PERIOD 

3.38 

2.78 

0.29 

090 

3.70 

2.86 

0.28 

6.84 

000 

8.69 

6.91 

0.66 

16.26 

090 

4.11 

2.75 

0.33 

7.19 

010 

5.56 

4.56 

0.53 

10.65 

090 

6.03 

3.28 

0.55 

9.86 

090 

5.74 

5.48 

0.64 

11.86 

090 

6.58 

4.64 

0.47 

11.69 

090 

7.64 

4.78 

0.96 

13.38 

090 

6.40 

4.55 

0.59 

11.54 

090 

8.00 

5.89 

0.63 

14.52 

090 

11.87 

8.49 

0.87 

21.23 

090 

5.07 

4.67 

0.40 

10.14 

090 

1.66 

1.58 

0.15 

3.39 

000 

4.65 

3.55 

0.35 

8.55 

010 

7.94 

3.70 

0.38 

12.02 

090 

8.12 

5.91 

0.58 

14.61 

090 

10.80 

15.43 

1.50 

27.73 

090 

17.13 

13.44 

1.52 

32.09 

090 

22.35 

18.84 

1.86 

43.05 

090 

24.41 

17.34 

1.78 

43.53 

090 

26.53 

26.56 

2.55 

55.64 

090 

13.69 

14.32 

1.42 

29.43 

090 

15.07 

15.34 

1.52 

31.93 

090 

22.35 

17.49 

1.70 

41.54 

090 

23.92 

20.19 

1.99 

46.10 

090 

28.17 

26.45 

2.57 

57.19 

090 

14.05 

7.51 

0.74 

22.30 

090 

18.01 

12.32 

1.27 

31.60 

090 

22.82 

25.84 

2.52 

51.18 

090 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.53 

0.73 

0.12 

2.38 

010 

0.98 

0.71 

0.14 

1.83 

000 

4.18 

2.76 

0.55 

7.49 

010 

1.43 

0.84 

0.16 

2.43 

010 

1.41 

0.84 

0.13 

2.38 

010 

2.94 

2.77 

0.56 

6.27 

010 

2.03 

1.45 

0.34 

3.82 

010 

1.56 

0.58 

0.11 

2.25 

010 

1.94 

3.24 

0.70 

5.88 

010 

0.64 

0.72 

0.15 

1.51 

000 

7.67 

6.82 

1.48 

15.97 

090 

8.54 

10.66 

2.24 

21.44 

090 

12.07 

16.93 

3.46 

32.46 

090 

14.37 

22.58 

4.75 

41.70 

090 

18.48 

21.02 

4.60 

44.10 

2 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

2.55 

1.91 

0.36 

4.82 

010 

0.72 

0.51 

0.11 

1.34 

010 

3.80 

3.02 

0.59 

7.41 

010 

3.93 

3.08 

0.61 

7.62 

010 

0.00 

0.00 

0.00 

0.00 

090 

3.08 

2.14 

0.36 

5.58 

010 

5.70 

2.80 

0.55 

1% 

090 

1.58 

0.69 

0.14 

000 

1.27 

0.86 

0.17 

2.30 

010 

2.69 

3.58 

0.78 

7.05 

010 

1.02 

0.66 

0.13 

1.81 

000 

1.73 

1.66 

0.34 

3.73 

010 

6.00 

5.56 

1.15 

12.71 

090 

6.85 

8.30 

1.85 

17.00 

090 

7.09 

7.37 

1.59 

16.05 

090 

2.53 

2.76 

0.59 

5.88 

010 

2.79 

2.04 

0.40 

5.23 

010 
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ADDENDUM  i 
MUTIVE  VALUE  UNITS  (RVUs)  AND  REUTEO  INFORNATION 


HCPCS*    MOD   STATUS 


DESCRIPTION 


571  SO 
S7160 
57170 
57180 
57200 
57210 
57220 
57230 
57240 
S72S0 
57260 
S7265 
57268 
57270 
57280 
57282 
57288 
57289 
57291 
57292 
57300 
57305 
57307 
57310 
57311 
57320 
57330 
57335 
57400 
57410 
57450 
57451 
57452 
57454 
57500 
57505 
57510 
57511 
57513 
57520 
57530 
57540 
57545 
57550 
57555 
57556 
57700 
57720 
57800 
57820 
58100 
58102 
58120 
58140 
58145 
58150 
58152 
58180 
58200 
58210 
58240 
58260 
58267 
58270 
58275 
58280 
58285 
58300 


TREAT  VAGINA  INFECTION 
INSERTION  OF  PESSARY 
FITTING  OF  DIAPHRAGM/CAP 
TREAT  VAGINAL  BLEEDING 
REPAIR  OF  VAGINA 
REPAIR  VAGINA/PERINEUM 
REVISION  OF  URETHRA 
REPAIR  OF  URETHRAL  LESION 
REPAIR  BLADDER  t  VAGINA 
REPAIR  RECTIM  I  VAGINA 
REPAIR  OF  VAGINA 
EXTENSIVE  REPAIR  OF  VAGINA 
REPAIR  OF  BOUEL  BULGE 
REPAIR  OF  BOUEL  POUCH 
SUSPENSION  OF  VAGINA 
REPAIR  OF  VAGINAL  PROLAPSE 
REPAIR  BLADDER  DEFECT 
REPAIR  BLADDER  t   VAGINA 
CONSTRUCTION  OF  VAGINA 
CONSTRUCT  VAGINA  WITH  GRAFT 
REPAIR  RECTUM- VAGINA  FISTULA 
REPAIR  RECTUM-VAGINA  FISTULA 
FISTULA  REPAIR  t  COLOSTOMY 
REPAIR  URETHROVAGINAL  LESION 
REPAIR  URETHROVAGINAL  LESION 
REPAIR  BLADDER-VAGINA  LESION 
REPAIR  BLADDER -VAGINA  LESION 
REPAIR  OF  VAGINA 
DILATION  OF  VAGINA 
PELVIC  EXAMINATION 
PELVIS  ENDOSCOPY  VIA  VAGINA 
PELVIS  ENDOSCOPY  (  BIOPSY 
EXAMINATION  OF  VAGINA 
VAGINA  EXAMINATION  I  BIOPSY 
BIOPSY  OF  CERVIX 
ENOOCERVICAL  CURETTAGE 
CAUTERIZATION  OF  CERVIX 
CRYOCAUTERY  OF  CERVIX 
LASER  SURGERY  OF  CERVIX 
CONIZATION  CERVIX 
REMOVAL  OF  CERVIX 
REMOVAL  OF  RESIDUAL  CERVIX 
REMOVE  CERVIX.  REPAIR  PELVIS 
REMOVAL  OF  RESIDUAL  CERVIX 
REMOVE  CERVIX,  REPAIR  VAGINA 
REMOVE  CERVIX,  REPAIR  BOUEL 
REVISION  OF  CERVIX 
REVISION  OF  CERVIX 
DILATION  OF  CERVICAL  CANAL 
DU  OF  RESIDUAL  CERVIX 
BIOPSY  OF  UTERUS  LINING 
CURETTAGE  OF  UTERUS  LINING 
DILATION  AND  CURETTAGE  (DtC) 
REMOVAL  OF  UTERUS  LESION 
REMOVAL  OF  UTERUS  LESION 
TOTAL  HYSTERECTOMY 
TOTAL  HYSTERECTOMY 
PARTIAL  HYSTERECTOMY 
EXTENSIVE  HYSTERECTOMY 
EXTENSIVE  HYSTERECTOMY 
REMOVAL  OF  PELVIS  CONTENTS 
VAGINAL  HYSTERECTOMY 
HYSTERECTOMY  t  VAGINA  REPAIR 
HYSTERECTOMY  t  VAGINA  REPAIR 
HYSTERECTOMY,  REVISE  VAGINA 
HYSTERECTOMY,  REVISE  VAGINA 
EXTENSIVE  HYSTERECTOMY 
INSERT  INTRAUTERINE  DEVICE 


PRACTICE 

MAL- 

SOURCE 

GLOML 

UOMC 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVUt 

RVUs 

RMtS 

RWM 

1.23 

RVUs 

PERIOD 

0.99 

0.20 

0.04 

010 

CM 

0.26 

0.05 

1.25 

010 

O.M 

0.72 

o.oe 

1.76 

000 

1.61 

0.59 

0.11 

2.31 

010 

3.88 

2.86 

0.64 

7.38 

090 

4.M 

3.45 

0.69 

9.12 

090 

4.07 

4.68 

0.84 

9.59 

090 

5.5S 

4.04 

0.68 

10.07 

090 

S.68 

8.05 

1.69 

15.42 

090 

5.24 

•.24 

1.78 

15.26 

090 

7.99 

9.12 

1.98 

19.09 

090 

7.76 

10.23 

2.22 

20.21 

090 

6.47 

7.40 

1.58 

15.45 

090 

7.76 

7.20 

1.52 

16.48 

090 

8.79 

8.98 

1.94 

19.71 

090 

8.S0 

9.20 

2.00 

19.70 

090 

7.29 

11.29 

i.a 

20.02 

090 

6.7S 

9.53 

1.19 

17.47 

090 

7.86 

5.M 

1.26 

14.76 

090 

10.10 

6.90 

1.46 

18.46 

090 

7.18 

8.34 

1.75 

17.27 

090 

9.16 

7.95 

1.65 

18.76 

090 

10.58 

6.U 

1.35 

18.37 

090 

6.43 

4.56 

0.51 

.11.50 

090 

7.62 

5.87 

0.43 

13.92 

090 

7.73 

10.28 

1.43 

19.U 

090 

12.30 

8.73 

0.85 

21.88 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.87 

0.34 

0.06 

1.27 

000 

0.63 

0.37 

0.05 

1.05 

000 

4.09 

0.96 

0.15 

5.22 

010 

4.48 

1.86 

0.38 

6.72 

010 

1.04 

0.69 

0.14 

1.87 

000 

1.34 

1.28 

0.27 

2.89 

000 

1.02 

0.61 

0.12 

1.75 

000 

1.14 

0.67 

0.13 

1.94 

010 

1.94 

0.56 

0.09 

2.59 

010 

1.94 

0.90 

0.17 

3.01 

010 

1.94 

3.27 

0.71 

5.92 

010 

3.60 

3.64 

0.77 

8.01 

090 

4.66 

3.81 

0.82 

9.29 

090 

6.34 

7.10 

1.59 

15.03 

090 

6.98 

4.82 

1.06 

12.88 

090 

5.17 

7.77 

1.63 

14.57 

090 

6.58 

10.M 

2.28 

21.50 

090 

7.96 

5.75 

1.24 

14.95 

090 

3.48 

2.52 

0.35 

6.35 

090 

4.07 

2.91 

0.54 

7.52 

090 

0.81 

0.51 

0.10 

1.42 

000 

1.71 

2.60 

0.49 

4.80 

010 

0.75 

0.70 

0.14 

1.59 

000 

1.50 

0.97 

0.20 

2.67 

010 

2.58 

2.85 

0.60 

6.03 

010 

8.01 

8.77 

1.80 

18.58 

090 

7.76 

8.68 

1.63 

18.07 

090 

13.69 

10.09 

2.19 

25.97 

090 

14.86 

12.63 

2.73 

30.22 

090 

9.55 

10.29 

2.22 

22.06 

090 

21.44 

13.67 

2.95 

38.06 

090 

25.26 

18.73 

4.07 

48.06 

090 

30.33 

30.27 

6.48 

67.08 

090 

12.74 

9.90 

2.18 

24.82 

090 

14.70 

12.15 

2.59 

29.44 

090 

13.28 

10.87 

2.34 

26.49 

090 

14.75 

11.61 

2.45 

28.81 

090 

15.12 

11.07 

2.43 

28.62 

090 

18.38 

12.22 

2.85 

33.45 

090 

1.06 

0.80 

0.09 

1.95 

000 
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AOOCNOUM  ■ 
MEUTIVE  VM.IS  UNITS  (IVUs)  MD  RELATED  IttfOMMTION 


PMCTICf 

HAL- 

DOUici 

•tomt 

WORK 

EXPENSE 

PRACTICE 

TOTAt 

OF  WORK 

FEE 

HCKS*   WO  STATUS      '  'ocscinVTrai 

RIM 

RWM 

RWM 

1.43 

RVUa 

PERia* 

S8301          H 

RENOWE  INTRMnERINE  DEVICE 

0.77 

0.59 

0.07 

000 

S8310           « 

ARTIFICIAL  INSEMIMTIOH 

0.97 

0.75 

0.15 

1.87 

000 

S8311          » 

ARTIFICIAL  IMSEHIMTION 

0.73- 

0.52 

0.12 

1.37 

000 

sasM       1 

INJECT  FOR  UTERUS/TURE  X-RAT 

0.84 

0.61 

0.08 

1.53 

zzz 

S83S0          1 

REOKN  FALLOPIAN  TUBE 

1.01 

0.73 

0.16 

1.90 

010 

5M00          « 

SUSPENSION  OF  UTERUS 

5.97 

5.95 

1.22 

13.14 

090 

S8410          1 

SUSPENSION  OF  UTERUS 

7.15 

5.82 

0.88 

13.85 

090 

5SS20           /I 

REPAIR  OF  RUPTURED  UTERUS 

6.69 

4.47 

1.04 

12.20 

090 

58540  ■        « 

REVISION  OF  UTERUS 

9.04 

6.46 

1.50 

17.00 

090 

S4600           « 

DIVISION  OF  FALLOPIAN  TUBE 

3.94 

7.35 

1.46 

12.75 

090 

58605          « 

DIVISION  OF  FALLOPIAN  TUBE 

3.47 

5.28 

1.06 

9.81 

090 

58611          1 

LIGATE  OVIDUCT(S) 

0.67 

0.50 

0.10 

1.27 

ZZZ 

58615          « 

OCCLUDE  FALLOPIAN  TUBE(S) 

4.33 

2.52 

0.58 

7.43 

010 

58700          « 

REMOVAL  OF  FALLOPIAN  TUBE 

6.24 

6.67 

1.38 

14.29 

090 

58720           1 

REMOVAL  OF  0VARY/TU8E(S) 

6.53 

7.90 

1.72 

16.15 

090 

58740           1 

REVISE  FALLOPIAN  TUBE(S) 

5.57 

9.06 

1.97 

16.60 

090 

58750          « 

REPAIR  OVIOUCT(S) 

9.30 

6.64 

1.54 

17.48 

090 

58752           « 

REVISE  OVARIAN  TUBE(S) 

8.37 

7.10 

0.98 

16.45 

090 

58760           1 

REMOVE  TUBAL  OBSTRUCTION 

7.55 

5.39 

1,25 

14.19 

090 

58770           « 

CREATE  NEW  TUBAL  OPENING 

7.33 

5.56 

1.16 

14.05 

090 

58800           « 

DRAINAGE  OF  OVARIAN  CYST(S) 

3.97 

2.83 

0.57 

7.37 

090 

58805           * 

DRAINAGE  OF  OVARIAN  CYST(S) 

5.73 

6.72 

1.44 

13.89 

090 

.   58820           4 

[            DRAINAGE  OF  OVARIAN  ABSCESS 

4.17 

2.91 

0.52 

7.60 

090 

58822           1 

\            DRAINAGE  OF  OVARIAN  ABSCESS 

6.51 

3.74 

0.85 

11.10 

OVO 

58825           1 

I            TRANSPOSITION,  OVARY(S) 

5.93 

4.24 

0.98 

11.15 

090 

58900           1 

i            BIOPSY  OF  OVARY(S) 

5.78 

5.47 

1.12 

12.37 

090 

58920           f 

t     PARTIAL  REMOVAL  OF  OVARY(S) 

6.61 

7,15 

1.49 

15.25 

090 

58925           « 

\            REMOVAL  OF  OVARIAN  CYST(S) 

6.75 

6.91 

1.46 

15.12 

090 

58940           t 

i            REMOVAL  OF  OVARY(S) 

6.89 

6.84 

1.40 

15.13 

090 

58943           1 

I     REMOVAL  OF  OVARY(S) 

18.42 

12.75 

2.77 

33.94 

090 

58950           / 

k     RESECT  OVARIAN  MALIGNANCY 

14.86 

11.85 

2.51 

29.22 

090 

58951          f 

\           RESECT  OVARIAN  MALIGNANCY 

21.44 

19.32 

4.14 

44.90 

090 

58952          J 

\           RESECT  OVARIAN  MALIGNANCY 

22.50 

19.08 

4.12 

45.70 

090 

58960           i 

\           EXPLORATION  OF  ABDOMEN 

10.69 

14.03 

3.11 

27.83 

090 

58970           ( 

RETRIEVAL  OF  OOCYTE 

0.00 

0.00 

0.00 

0.00 

000 

58972           ( 

FERTILIZATION  OF  OOCYTE 

0.00 

0.00 

0.00 

0.00 

000 

58974           ( 

TRANSFER  OF  EMBRYO 

0.00 

0.00 

0.00 

0.00 

000 

58976           1 

:     TRANSFER  OF  EMBRYO 

0.00 

0.00 

0.00 

0.00 

000 

58980           / 

k     LAPAROSCOPY  OF  PELVIS 

4.25 

5.01 

1.08 

10.34 

010 

58982           1 

k     LAPAROSCOPY;  TUBAL  CAUTERY 

3.88 

2.95 

0.34 

7.17 

010 

58983           1 

t     LAPAROSCOPY;  TUBAL  BLOCK 

4.33 

3.28 

0.38 

7.99 

010 

58984           t 

«     LAPAROSCOPY  OF  PELVIS 

4.91 

5.82 

1.22 

11,95 

010 

58985           i 

\           LAPAROSCOPY  OF  PELVIS 

4.61 

5.98 

1.27 

11,86 

010 

58986           1 

t     PELVIS  LAPAROSCOPY  &  BIOPSY 

4.51 

5.53 

1.00 

11.04 

010 

58987           / 

k     LAPAROSCOPY  OF  PELVIS 

4.53 

5.65 

1.24 

11.42 

010 

58988           / 

t     LAPAROSCOPY,  REMOVE  AONEXA 

5.89 

4.21 

0.97 

11.07 

010 

58990           / 

»     DIAGNOSTIC  HYSTEROSCOPY 

2.52 

2.10 

0.46 

5.08 

000 

58992           1 

»     TREATMENT  HYSTEROSCOPY 

3.39 

2.41 

0.51 

6.31 

000 

58994           1 

t     TREATMENT  HYSTEROSCOPY 

4.05 

2.97 

0.65 

7.67 

000 

58996           / 

1     TREATMENT  HYSTEROSCOPY 

3.62 

2.59 

0.60 

6 

.81 

000 

58999           1 

[     GENITAL  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0 

.00 

YYY 

59000           / 

t     AMNIOCENTESIS 

1.37 

1.02 

0.19 

2 

,58 

000 

59012           / 

t     FETAL  CORD  PUNCTURE, PRENATAL 

3.64 

2.76 

0.32 

6 

.72 

000 

59015 

\            CHORION  BIOPSY 

2.31 

1.27 

0.10 

3 

.68 

000 

59020 

k     FETAL  CONTRACT  STRESS  TEST 

0.70 

1.26 

0.25 

2 

.21 

000 

59020     TC 

»     FETAL  CONTRACT  STRESS  TEST 

0.00 

0.28 

0.05 

0 

.33 

000 

59020     26 

h           FETAL  CONTRACT  STRESS  TEST 

0.70 

0.98 

0.20 

1 

.88 

000 

59025 

»     FETAL  NON-STRESS  TEST 

0.57 

0.64 

0.13 

1 

.34 

000 

59025     TC 

h           FETAL  NON- STRESS  TEST 

0.00 

0.23 

0.05 

0 

.28 

000 

59(525     26 

R     FETAL  NON-STRESS  TEST 

0.57 

0.41 

0.08 

1 

,06 

000 

59030 

R     FETAL  SCALP  BLOOO  SAMPLE 

.  2.10 

1.67 

0.22 

3 

.99 

000 

59050 

A     FETAL  MONITOR  U/REPORT 

1.63 

0.85 

0.15 

2 

.63 

zzz 

59100 

A     REMOVE  UTERUS  LESION 

6.29 

4.37 

1.01 

11 

.67 

090 

59120 

A     TREAT  ECTOPIC  PREGNANCY 

7.49 

8.28 

1.58 

17 

.35 

090 

59121 

A     TREAT  ECTOPIC  PREGNANCY 

7.37 

5.67 

1.12 

14 

.16 

090 

59130 

A     TREAT  ECTOPIC  PREGNANCY 

8.30 

6.29 

0.74 

15 

.33 

090 

59135 

A     TREAT  ECTOPIC  PREGNANCY 

9.36 

6.69 

1.55 

17 

.60 

090 

59136 

A     TREAT  ECTOPIC  PREGNANCY 

9.17 

6.55 

1.52 

17 

,24 

090 

*AU  nuneric  CPT  HCPCS  Copyright  1991  American  Medical  Association 

B-60 


Federal  Register  /  Vol.  56.  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations 


59691 


ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

CL08AL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUt 

RVUs 

RVUt 

RVUs 
10,58 

RVUt 

PERIOD 

59140 

A    TREAT  ECTOPIC  PREGNANCY 

5.37 

4.91 

0,30 

090 

59150 

A     TREAT  ECTOPIC  PREGNANCY 

6.68 

4.77 

1,10 

12.55 

090 

59151 

A     TREAT  ECTOPIC  PREGNANCY 

7,63 

9.07 

0,68 

17.38 

090 

59160 

A     DU  AFTER  DELIVERY 

2,81 

3.09 

0,56 

6,46 

010 

59200 

A     INSERT  CERVICAL  DILATOR 

0.83 

0,73 

0,11 

1,67 

000 

59300 

R    EPISIOTONY  OR  VAGINAL  REPAIR 

2.S4 

1.04 

0.10 

3.68 

000 

59320 

R    REVISION  OF  CERVIX 

2.61 

1.87 

0.43 

4.91 

000 

59325 

R     REVISION  OF  CERVIX 

4.29 

3.04 

0.30 

7.63 

000 

59350   • 

R    REPAIR  OF  UTERUS 

5.22 

3.73 

0.86 

9.81 

000 

59400 

k          OBSTETRICAL  CARE 

15.94 

8.55 

1.61 

26,10 

HNM 

59410 

R    OBSTETRICAL  CARE 

6.68 

6.28 

1.17 

14,13 

NMM 

59412  ., 

R     ANTEPARTUM  MANIPULATION 

1.80 

1.29 

0.30 

3,39 

ZZZ 

59414 

R    DELIVER  PLACENTA 

1.70 

1.21 

0.28 

3.19 

NMM 

59420 

K    CARE  BEFORE  DELIVERY 

9.27 

0.38 

0.07 

9.72 

MMN 

59430 

1     CARE  AFTER  DELIVERY 

2.12 

0.39 

0.07 

2.58 

NMM 

59510 

1     CESAREAN  DELIVERY 

19.32 

12.45 

2.64 

34,41 

NMM 

59515 

K           CESAREAN  DELIVERY 

10.05 

10.23 

2,02 

22.30 

MMN 

59525 

k           REMOVE  UTERUS  AFTER  CESAREAN 

6.90 

4.01 

0.93 

11.84 

ZZZ 

59812 

\           TREATMENT  OF  MISCARRIAGE 

3.26 

2.42 

0.52 

6.20 

090 

59820 

\           CARE  OF  MISCARRIAGE 

4.39 

3.95 

0.81 

9,15 

090 

59821           / 

K           TREATMENT  OF  MISCARRIAGE 

4.01 

2.87 

0.66 

7.54 

090 

59830           1 

\           TREAT  UTERUS  INFECTION 

3.74 

2.67 

0.62 

7.03 

090 

59840           t 

(    ABORTION 

3.73 

3.39 

0,73 

7.85 

090 

59841           / 

t     ABORTION 

3.09 

3.95 

0,80 

7.84 

090 

59850           / 

(     ABORTION 

5.75 

4.21 

0,89 

10.85 

090 

59851           / 

(     ABORTION 

5.91 

4.52 

0,93 

11.36 

090 

59852           / 

k    ABORTION 

8.12 

5.80 

1,34 

15,26 

090 

59870           1 

k     EVACUATE  MOLE  OF  UTERUS 

4.30 

3.07 

0,71 

8.08 

090 

59899           ( 

:     MATERNITY  CARE  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

60000           / 

«     DRAIN  THYROID/TONGUE  CYST 

1.80 

0.64 

0,09 

2.53 

010 

60100           / 

k     BIOPSY  OF  THYROID 

1.02 

1.10 

0,12 

2.24 

000 

60200           / 

k     REMOVE  THYROID  LESION 

9.31 

6.35 

1,09 

16.75 

090 

60220           / 

I     PARTIAL  REMOVAL  OF  THYROID 

10.39 

8.99 

1.70 

21,08 

090 

60225           t 

k     PARTIAL  REMOVAL  OF  THYROID 

12.28 

11.06 

2.03 

25,37 

090 

60240           / 

k     REMOVAL  OF  THYROID 

14.87 

11.15 

2.07 

28,09 

090 

60245           / 

I     PARTIAL  REMOVAL  OF  THYROID 

12.67 

9,53 

1.83 

24.03 

090 

60246           1 

k     PARTIAL  REMOVAL  OF  THYROID 

14.93 

12.80 

2.38 

30.11 

090 

60252           t 

\           REMOVAL  OF  THYROID 

16.23 

14.38 

2.68 

33.29 

090 

60254           / 

\           EXTENSIVE  THYROID  SURGERY 

17.58 

20.24 

3.24 

41.06 

090 

60260          t 

\           REPEAT  THYROID  SURGERY 

15.26 

3.30 

0.35 

18.91 

090 

60270           < 

\           REMOVAL  OF  THYROID 

17,32 

14.73 

2.67 

34.72 

090 

60280           t 

\           REMOVE  THYROID  DUCT  LESION 

7.46 

8.32 

1.16 

16.94 

090 

60281           t 

\          REMOVE  THYROID  DUCT  LESION 

8.43 

5.32 

1.00 

14.75 

090 

60500           A 

\           EXPLORE  PARATHYROID  GLANDS 

16.23 

11.97 

2.44 

30,64 

090 

60502           t 

1     RE-EXPLORE  PARATHYROIDS 

20.26 

12.00 

2.46 

34,74 

090 

60505           t 

I     EXPLORE  PARATHYROID  GLANDS 

21,00 

13,86 

2.70 

37,56 

090 

60520          t 

\           REMOVAL  OF  THYMUS  GLAND 

18.03 

14,27 

2.59 

34.89 

090 

60540           4 

k     EXPLORE  ADRENAL  GLAND 

16.56 

12.69 

2.19 

31. U 

090 

60545           4 

\           EXPLORE  ADRENAL  GLAND 

19.51 

15.04 

2.47 

37.02 

090 

60600           4 

REMOVE  CAROTID  BODY  LESION 

16.99 

12.08 

1.97 

31.04 

090 

60605           4 

REMOVE  CAROTID  BODY  LESION 

19.17 

11.28 

2.32 

32.77 

090 

60699           ( 

ENDOCRINE  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

61000           4 

REMOVE  CRANIAL  CAVITY  FLUID 

1.67 

1.12 

0.18 

2.97 

000 

61001           4 

REMOVE  CRANIAL  CAVITY  FLUID 

1.57 

0.93 

0.18 

2.68 

000 

61020           4 

REMOVE  BRAIN  CAVITY  FLUID 

1.59 

1.33 

0.21 

3.13 

000 

61026          4 

INJECTION  INTO  BRAIN  CANAL 

1.78 

2.14 

0.23 

4.15 

000 

61050           4 

REMOVE  BRAIN  CANAL  FLUID 

1.59 

1,30 

0.15 

3.04 

000 

61055           4 

INJECTION  INTO  BRAIN  CANAL 

1.70 

1.99 

0.20 

3.89 

000 

61070           4 

BRAIN  CANAL  SHUNT  PROCEDURE 

0.94 

0.52 

0.03 

1.49 

000 

61105           4 

DRILL  SKULL  FOR  EXAMINATION 

8.63 

7.26 

1.31 

17.20 

090 

61106           4 

DRILL  SKULL  FOR  EXAM/SURGERY 

8.7B 

6.48 

1.21 

16.47 

ZZZ 

61107           4 

DRILL  SKULL  FOR  IMPLANTATION 

8.69 

7.40 

1.33 

17.42 

090 

61108           A 

DRILL  SKULL  FOR  DRAINAGE 

11.38 

12.69 

2,33 

26.40 

090 

61120           A 

PIERCE  SKULL  FOR  EXAMINATION 

9.80 

6,27 

1.13 

17.20 

090 

61130           A 

PIERCE  SKULL,  EXAM/SURGERY 

10,14 

5,23 

1,01 

16.36 

ZZZ 

61140           A 

PIERCE  SKULL  FOR  BIOPSY 

15,64 

14.89 

2.69 

33.22 

090 

61150           A 

PIERCE  SKULL  FOR  DRAINAGE 

17.25 

15.43 

2.78 

35.46 

090 

61151           A 

PIERCE  SKULL  FOR  DRAINAGE 

U.10 

2.24 

0,38 

16,72 

090 
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HCPCS*    MOO   STATUS 


ADOCNOUM  B 
RELATIVE  VALUE  UNITS  (RWto)  AND  RELATED  INFORMATION 


DESCRIPTION 


611M 

61156 

61210 

61215 

61250 

61253 

61304 

61305 

61312 

61313 

61314 

61315 

61320 

61321 

61330 

61332 

61333 

61334 

61340 

61343 

61345 

61U0 

61450 

61458 

61460 

61470 

61480 

61490 

61500 

61501 

61510 

61512 

61514 

61516 

61518 

61519 

61520 

61521 

61522 

61524 

61526 

61530 

61533 

61534 

61535 

61536 

61538 

61539 

61541 

61542 

61543 

61544 

61545 

61546 

61548 

61550 

61552 

61556 

61557 

61558 

61559 

61563 

61564 

61570 

61571 

61575 

61576 

61624 


INCISE  SKULL 

INCISE  SKULL 

nCISE  SKULL 

INCISE  SKULL 


PIERCE  StaJLL.  REMOVE  CLOT 
PIERCE  SKULL  FOR  DRAINAGE 
PIERCE  SKULL;  IMPLANT  DEVICE 
INSERT  BRAIN- FLUID  DEVICE 
PIERCE  SKULL  t   EXPLORE 
PIERCE  SKULL  t  EXPLORE 
OPEN  SKULL  FOR  EXPLORATION 
OPEN  SKULL  FOR  EXPLORATION 
OPEN  SKULL  FOR  DRAINAGE 
OPEN  SKULL  FOR  DRAINAGE 
OPEN  SKULL  FOR  DRAINAGE 
OPEN  SKULL  FOR  DRAINAGE 
OPEN  SKULL  FOR  DRAINAGE 
OPEN  SKULL  FOR  DRAINAGE 
DECOMPRESS  EYE  SOCKET 
EXPLORE/BIOPSY  EYE  SOCKET 
EXPLORE  ORBIT;  REMOVE  LESION 
EXPLORE  ORBIT;  REMOVE  OBJECT 
RELIEVE  CRANIAL  PRESSURE 
INCISE  SKULL, PRESSURE  RELIEF 
RELIEVE  CRANIAL  PRESSURE 
INCISE  SKULL  FOR  SURGERY 
FOR  SURGERY 
FOR  BRAIN  WOUND 
FOR  SURGERY 
FOR  SURGERY 
INCISE  SKULL  FOR  SURGERY 
INCISE  SKULL  FOR  SURGERY 
REMOVAL  OF  SKULL  LESION 
REMOVE  INFECTED  SKULL  BONE 
REMOVAL  OF  BRAIN  LESION 
REMOVE  BRAIN  LINING  LESION 
REMOVAL  OF  BRAIN  ABSCESS 
REMOVAL  OF  BRAIN  LESION 
REMOVAL  OF  BRAIN  LESION 
REMOVE  BRAIN  LINING  LESION 
REMOVAL  OF  BRAIN  LESION 
REMOVAL  OF  BRAIN  LESION 
REMOVAL  OF  BRAIN  ABSCESS 
REMOVAL  OF  BRAIN  LESION 
REMOVAL  OF  BRAIN  LESION 
REMOVAL  OF  BRAIN  LESION 
INSERT  BRAIN  ELECTRODES 
REMOVAL  OF  BRAIN  LESION 
REMOVE  BRAIN  ELECTRODES 
REMOVAL  OF  BRAIN  LESION 
REMOVAL  OF  BRAIN  TISSIC 
REMOVAL  OF  BRAIN  TISSUE 
INCISION  OF  BRAIN  TISSUE 
REMOVAL  OF  BRAIN  TISSUE 
REMOVAL  OF  BRAIN  TISSUE 
REMOVE  t   TREAT  BRAIN  LESION 
EXCISION  OF  BRAIN  TUMOR 
REMOVAL  OF  PITUITARY  GLAND 
REMOVAL  OF  PITUITARY  GLAND 
RELEASE  OF  SKULL  SEAMS 
RELEASE  OF  SKULL  SEAMS 
INCISE  SKULL/SUTURES 
INCISE  SKULL/SUTURES 
EXCISION  OF  SKULL/SUTURES 
EXCISION  OF  SKULL/SUTURES 
EXCISION  OF  SKULL  TUMOR 
EXCISION  OF  SKULL  TUMOR 
REMOVE  BRAIN  FOREIGN  BODY 
INCISE  SKULL  FOR  BRAIN  WOUND 
SKULL  BASE/BRA  I NSTEM  SURGERY 
SKULL  BASE/BRAINSTEM  SURGERY 
KCLUSION/EMBOLIZATION  CATH 


PRACTICE 

NAL- 

SOURCE   CL08AL 

WORK 

EXPENSE   1 

>RACTICE 

TOTAL    OF  WORK   FEE 

RVIto 

RVUa 

RVU« 

RVU«      RVU«    PERIOD 

12.84 

18.79 

3.4S 

35.08     1 

090 

16.05 

17.06 

3.21 

36.32     1 

090 

8.69 

8.85 

1.61 

19.13     2 

090 

10.58 

9.48 

1.72 

21.78     1 

090 

11.62 

8.47 

1.52 

21.61     1 

090 

13.69 

10.14 

1.78 

25.61     1 

090 

21.74 

27.43 

5.03 

54.20     1 

090 

26.11 

30.67 

5.33 

62.11     1 

090 

21.64 

25.43 

4.70 

51.77     1 

090 

21.64 

25.34 

4.62 

51.60     2 

090 

24.00 

27,00 

4.93 

55.93     1 

090 

27.31 

25.73 

4.71 

57.75     1 

090 

25.19 

19.71 

3.60 

48.50     1 

090 

28.10 

20.89 

3.73 

52.72     1 

090 

16.49 

13.66 

1.29 

31.44     1 

090 

27.49 

21.84 

2.91 

52.24     1 

090 

28.19 

21.56 

3.44 

53.19     1 

U90 

17.99 

15.43 

1.91 

35.33     1 

090 

12.18 

16.39 

2.67 

31.24     1 

090 

29.37 

31.66 

5.57 

66.60     1 

090 

26.72 

20.21 

3.64 

50.57     1 

090 

26.13 

21.87 

3.16 

51.16     1 

090 

25.59 

21.53 

3.62 

50.74     1 

090 

27,37 

28.74 

5.12 

61.23     1 

090 

28.19 

26.39 

4.19 

58.77     1 

090 

21.91 

14.60 

2.66 

39.17     1 

090 

17.67 

15.88 

1.87 

35.42     1 

090 

16.47 

12.35 

2.27 

31.09 

090 

17.85 

21.15 

3.78 

42.78 

090 

18.94 

14.71 

2.40 

36.05 

1      090 

24.65 

28.49 

5.16 

58.30 

1      090 

25.56 

30.58 

5.57 

61.71 

1      090 

24.75 

26.89 

4.99 

56.63 

1      090 

24.06 

27.90 

4.81 

56.77 

1      090 

34.01 

31.63 

5.75 

71.39 

1      090 

35.66 

32.91 

6.08 

74.65 

1      090 

40.41 

35.67 

6.21 

82.29 

1      090 

41.61 

34.75 

6.17 

82.53 

1      090 

29.04 

21.04 

3.99 

54.07 

1      090 

27.42 

28.94 

5.43 

61.79 

1      090 

31.31 

35.84 

5.04 

72.19 

1      090 

0.00 

0.00 

0.00 

0.00 

090 

20.82 

15.51 

2.83 

39.16 

1      090 

20.15 

6.72 

2.12 

28.99 

1      090 

10.78 

8.07 

1.32 

20.17 

1      090 

31.01 

23.13 

4.20 

58.34 

1      090 

29.55 

30.64 

5.25 

65.44 

1      090 

31.66 

24.20 

4.29 

60.15 

1      090 

28.40 

20.86 

3.98 

53.24 

1      090 

28.85 

20.98 

4.10 

53.93 

1      090 

21.72 

18.17 

2.62 

42.51 

1      090 

24.99 

29.71 

2.22 

56.92 

1      090 

36.35 

27.04 

5.05 

68.44 

1      090 

30.91 

28.46 

$.03 

64.40 

1      090 

21.23 

26.12 

4.24 

51.59 

1      UVO 

15.01 

12.45 

1.16 

28.62 

1      090 

20.04 

14.57 

2.85 

37.46 

1      090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

24.11 

17.37 

3.22 

44.70 

1      090 

25.87 

19.30 

3.38 

48.55 

1      090 

34.07 

34.77 

5.33 

74.17 

1      090 

35.64 

29.75 

4.11 

69.50 

1      090 

21.23 

16.10 

1.88 

39.21 

2      ZZZ 
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ADDENDUM  B 
REUTtVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFQRMATidH 


NCPCS* 


61626 

61680 

61682 

61684 

61686 

61690 

61692 

61700 

61702 

61703 

61705 

61708 

61710 

61711 

61712 

61720 

61735 

61750 

61751 

61770 

61780 

61790 

61791 

61793 

61795 

61850 

61855 

61860 

61865 

61870 

61875 

61880 

61885 

61888 

62000 

62005 

62010 

62100 

62115 

62116 

62117 

62120 

62121 

62140 

62141 

62142 

62143 

62145 

62146 

62147 

62180 

62190 

62192 

62194 

62200 

62201 

62220 

62223 

62225 

62230 

62256 

62258 

62268 

62269 

62270 

62272 

62273 

62274 


MOO   STATUS 


DESCRIPTION 


OCCLUSION/EMBOLIZATION  CATH 
INTRACRANIAL  VESSEL  SURGERY 
INTRACRANIAL  VESSEL  SURGERY 
INTRACRANIAL  VESSEL  SURGERY 
INTRACRANIAL  VESSEL  SURGERY 
INTRACRANIAL  VESSEL  SURGERY 
INTRACRANIAL  VESSEL  SURGERY 
INNER  SKULL  VESSEL  SURGERY 
INNER  SKULL  VESSEL  SURGERY 
CLAMP  NECK  ARTERY 
REVISE  CIRCULATION  TO  HEAD 
REVISE  CIRCULATION  TO  HEAD 
REVISE  CIRCUUTION  TO  HEAD 
FUSION  OF  SKULL  ARTERIES 
SKULL  OR  SPINE  MICROSURGERY 
INCISE  SKULL/BRAIN  SURGERY 
INCISE  SKULL/BRAIN  SURGERY 
INCISE  SKULL;  BRAIN  BIOPSY 
•RAIN  BIOPSY  WITH  CAT  SCAN 
INCISE  SKULL  FOR  TREATMENT 
INCISE  SKULL/BRAIN  EXAM 
TREAT  TRIGEMINAL  NERVE 
TREAT  TRIGEMINAL  TRACT 
FOCUS  RADIATION  BEAM 
BRAIN  SURGERY  USING  COMPUTER 
IMPLANT  NEUkXLECTROOES 
IMPLANT  NEUROELECTROOES 
IMPLANT  NEUROELECTROOES 
IMPLANT  NEUROELECTROOES 
IMPLANT  NEUROELECTROOES 
IMPLANT  NEUROELECTROOES 
REVISE/REMOVE  NEUROELECTROOE 
IMPLANT  NEURORECEIVER 
REVISE/REMOVE  NEURORECEIVER 
REPAIR  OF  SKULL  FRACTURE 
REPAIR  OF  SKULL  FRACTURE 
TREATMENT  OF  HEAD  INJURY 
REPAIR  BRAIN  FLUID  LEAKAGE 
REDUCTION  OF  SKULL  DEFECT 
REDUCTION  OF  SKULL  DEFECT 
REDUCTION  OF  SKULL  DEFECT 
REPAIR  SKULL  CAVITY  LESION 
INCISE  SKULL  REPAIR 
REPAIR  OF  SKULL  DEFECT 
REPAIR  OF  SKULL  DEFECT 
REMOVE  SKULL  PLATE/FLAP 
REPLACE  SKULL  PLATE/FLAP 
REPAIR  OF  SKULL  t  BRAIN 
REPAIR  OF  SKULL  WITH  GRAFT 
REPAIR  OF  SKULL  WITH  GRAFT 
ESTABLISH  BRAIN  CAVITY  SHUNT 
ESTABLISH  BRAIN  CAVITY  SHUNT 
ESTABLISH  BRAIN  CAVITY  SHUNT 
REPLACE/ IRRIGATE  CATHETER 
ESTABLISH  BRAIN  CAVITY  SHUNT 
ESTABLISH  BRAIN  CAVITY  SHUNT 
ESTABLISH  BRAIN  CAVITY  SHUNT 
ESTABLISH  BRAIN  CAVITY  SHUNT 
REPLACE/ IRRIGATE  CATHETER 
REPLACE/REVISE  BRAIN  SHUNT 
REMOVE  BRAIN  CAVITY  SHUNT 
REPLACE  BRAIN  CAVITY  SHUNT 
DRAIN  SPINAL  CORD  CYST 
NEEDLE  BIOPSY  SPINAL  CORD 
SPINAL  FLUID  TAP.  DIAGNOSTIC 
DRAIN  SPINAL  FLUID 
TREAT  LUMBAR  SPINE  LESION 
INJECT  SPINAL  ANESTHETIC 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVUs 

RVUs 

RMis 

RMIs 
32.54 

RVUs 

PERIOD 

17.51 

13.28 

1.SS 

2 

277 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

35.64 

28.95 

4.31 

68.90 

090 

0.00 

0.00 

0.00 

0.00 

090 

36.70 

33.39 

5.96 

76.07 

090 

0.00 

0.00 

0.00 

0.00 

090 

17.15 

12.87 

2.36 

32.38 

090 

36.34 

32.04 

5.53 

73.91 

090 

35.40 

26.56 

2.45 

64.41 

090 

29.64 

17.53 

1.84 

49.01 

090 

36.49 

34.82 

6.53 

77.84 

090 

3.68 

5.61 

0.96 

10.27 

ZZZ 

10.93 

26.21 

4.26 

41.40 

090 

12.32 

8.96 

1.75 

23.03 

090 

10.56 

25.34 

4.55 

40.45 

090 

10.91 

26.69 

4.68 

42.28 

090 

15.95 

20.67 

3.62 

40.24 

090 

8.80 

6.40 

1.14 

16.34 

090 

10.86 

18.14 

3.19 

32.19 

090 

7.68 

18.18 

3.33 

29.19 

090 

17.60 

22.50 

2.07 

42.17 

090 

4.25 

3.09 

0.60 

7.94 

ZZZ 

16.84 

12.25 

2.39 

31.48 

090 

13.63 

10.95 

1.55 

26.13 

09C 

11.80 

8.58 

1.68 

22.06 

090 

22.87 

16.63 

3.25 

42.75 

090 

6.08 

4.42 

0.86 

11.36 

090 

9.69 

7.05 

1.38 

18.12 

090 

6.03 

5.04 

0.70 

11.77 

090 

2.48 

2.07 

0.30 

4.85 

090 

3.26 

2.37 

0.46 

6.09 

010 

11.87 

6.04 

1.00 

18.91 

090 

15.63 

11.68 

2.08 

29.39 

090 

19.42 

20.23 

3.58 

43.23 

090 

21.90 

22.78 

3.92 

48.60 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

25.37 

18.44 

3.60 

47.41 

090 

13.31 

14.15 

2.52 

29.98 

090 

14.65 

18.69 

3.46 

36.80 

090 

10.U 

14.81 

2.79 

28.04 

090 

12.76 

9.66 

1.74 

24.16 

090 

18.64 

13.88 

2.42 

34.94 

090 

15.92 

11.58 

2.26 

29.76 

090 

19.11 

13.89 

2.71 

35.71 

090 

12.72 

14.98 

2.85 

30.55 

090 

10i67 

17.27 

3.38 

31.32 

090 

11.92 

15.53 

2.89 

30.34 

090 

2.96 

1.96 

0.30 

5.24 

010 

13.96 

10.33 

1.95 

26.24 

090 

12.74 

9.26 

1.81 

23.81 

090 

12.70 

18.05 

3.28 

34.03 

090 

13.02 

17.49 

3.18 

33.69 

090 

4.96 

5.05 

0.62 

10.63 

090 

10.23 

10.36 

1.91 

22.50 

090 

6.22 

6.73 

1.23 

14.18 

090 

14.33 

15.57 

2.66 

32.58 

090 

4.07 

3.14 

0.57 

7.58 

000 

4.29 

1.84 

0.29 

6.42 

000 

1.18 

0.75 

0.06 

1.99 

000 

1.43 

1.06 

0.12 

2.61 

000 

2.26 

1.17 

0.27 

3,70 

000 

1.61 

0.78 

0.18 

2.57 

ZZZ 
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HCPCS*    P«0   STATUS 


ADDENDUM  • 
HELATIWC  VAtUe  UHITS  (tWM)  AMD  RELATED  IIIF<»HATI« 


DESOtlPTIOM 


«227S 

62276 

62277 

62278 

62279 

62280 

62281 

62282 

62284 

62287 

62288 

62289 

62290 

62291 

62292 

62294 

62298 

63001 

63003 

6300S 

63011 

63012 

63015 

63016 

63017 

63020 

63030 

63035 

63040 

63042 

63045 

63046 

63047 

63048 

63055 

63056 

63057 

63064 

63066 

63075 

63076 

63077 

63078 

63081 

63082 

63085 

63086 

63087 

63088 

63090 

63091 

63170 

63172 

63173 

63180 

63182 

63185 

63190 

63191 

63194 

63195 

63196 

63197 

63198 

63199 

63200 

63250 

63251 


•All 


INJECT  SPINAL  ANESTHETIC 
INJECT  SPINAL  ANESTHETIC 
INJECT  SPINAL  ANESTHETIC 
INJECT  SPINAL  ANESTHETIC 
INJECT  SPINAL  ANESTHETIC 
TREAT  SPINAL  CORD  LESION 
TREAT  SPINAL  CORD  LESION 
TREAT  SPINAL  CANAL  LESION 
INJECTION  FOR  MYELOGRAM 
PERCUTANEOUS  DISKECTOMY 
INJECTION  INTO  SPINAL  CANAL 
INJECTION  INTO  SPINAL  CANAL 
INJECT  FOR  SPINE  DISK  X-RAY 
INJECT  FOR  SPINE  DISK  X-RAY 
INJECTION  INTO  DISK  LESION 
INJECTION  INTO  SPINAL  ARTERY 
INJECTION  INTO  SPINAL  CANAL 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
NECK  SPINE  DISK  SURGERY 
LOU  BACK  DISK  SURGERY 
ADDED  SPINAL  DISK  SURGERY 
NECK  SPINE  DISK  SURGERY 
LOW  RACK  DISK  SURGERY 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
DECOMPRESS  SPINAL  CORD 
DECOMPRESS  SPINAL  CORD 
DECOMPRESS  SPINAL  CORD 
DECOMPRESS  SPINAL  CORD 
DECOMPRESS  SPINAL  CORD 
NECK  SPINE  DISK  SURGERY 
NECK  SPINE  DISK  SURGERY 
SPINE  DISK  SURGERY,  THORAX 
SPINE  DISK  SURGERY.  THORAX 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
INCISE  SPINAL  CORD  TRACT(S) 
DRAINAGE  OF  SPINAL  CYST 
DRAINAGE  OF  SPINAL  CYST 
REVISE  SPINAL  CORD  LIGAMENTS 
REVISE  SPINAL  CORD  LIGAMENTS 
INCISE  SPINAL  COLUMN/NERVES 
INCISE  SPINAL  COLUMN/NERVES 
INCISE  SPINAL  COLUMN/NERVES 
INCISE  SPINAL  COLUMN  t  CORD 
INCISE  SPINAL  COLUMN  t  CORD 
INCISE  SPINAL  COLUMN  &  CORD 
INCISE  SPINAL  COLUMN  t   CORD 
INCISE  SPINAL  COLUMN  t   CORD 
INCISE  SPINAL  COLUMN  t  CORD 
RELEASE  OF  SPINAL  CORD 
REVISE  SPINAL  CORD  VESSELS 
REVISE  SPINAL  CORD  VESSELS 
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PRACTICE 

NAL- 

SniRCE   CLOBAL 

WORK    EXPENSE   PRACTICE 

TOTAL 

OF  WORK   FEE 

RVUS 

RVUS 

RVUS 

RVUS 
2.71 

RVUS 

PERIOD 

i.aB 

0.63 

0.20 

2 

zzz 

2.1S 

1.30 

0.24 

3.69 

2 

zzz 

2.07 

0.88 

0.24 

3.19 

2 

zzz 

1.99 

1.03 

0.27 

2.89 

2 

zzz 

1.67 

0.86 

0.25 

2.78 

2 

zzz 

2.72 

0.75 

0.14 

3.61 

2 

010 

2.75 

0.92 

0.29 

3.96 

2 

010 

2.41 

1.79 

0.42 

4.62 

2 

010 

1.«3 

2.36 

0.35 

4.34 

2 

zzz 

9.29 

7.04 

0.82 

17.15 

2 

090 

1.13 

1.17 

0.25 

3.25 

2 

000 

1.7S 

1.12 

0.30 

3.15 

2 

000 

3.77 

1.95 

0.25 

5.97 

2 

zzz 

S.07 

1.87 

0.41 

5.35 

2 

zzz 

7.38 

13.50 

2.24 

23.12 

090 

8.49 

6.15 

0.72 

15.36 

090 

1.U 

1.09 

0.13 

2.66 

000 

15.27 

20.19 

3.61 

39.07 

090 

15.41 

18.90 

3.40 

37.71 

090 

15.62 

18.84 

3.26 

37.72 

090 

13.63 

10.52 

1.96 

26.11 

090 

14.98 

10.89 

2.13 

28.00 

090 

17.48 

24.43 

4.41 

46.32 

090 

18.36 

23.56 

4.33 

46.25 

090 

17.51 

24.09 

4.21 

45.81 

090 

13.21 

19.50 

3.56 

36.27 

090 

11.46 

16.75 

2.96 

31.17 

090 

3.32 

4.48 

0.80 

8.60 

77Z 

16.99 

25.00 

4.54 

46.53 

090 

16.67 

25.85 

4.62 

47.14 

090 

16.13 

25.48 

4.62 

46.23 

090 

15.39 

26.25 

4.82 

46.46 

090 

13.44 

27.25 

4.72 

45.41 

090 

3.44 

6.12 

1.08 

10.64 

ZZZ 

21.79 

25.01 

4.41 

51.21 

090 

20.13 

23.01 

3.96 

47.10 

090 

3.16 

2.59 

O.U 

6.19 

ZZZ 

21.76 

25.12 

4.31 

51.19 

090 

3.44 

2.61 

0.48 

6.53 

ZZZ 

14.42 

18.52 

3.38 

36.32 

090 

4.27 

5.77 

1.02 

11.06 

ZZZ 

21.34 

17.59 

3.04 

41.97 

090 

3.46 

2.75 

0.48 

6.69 

ZZZ 

21.94 

27.67 

4.74 

54.35 

090 

4.61 

7.60 

1.29 

13.50 

ZZZ 

26.42 

28.85 

4.94 

60.21 

090 

3.36 

6.32 

1.12 

10.80 

ZZZ 

27.44 

29.77 

5.10 

62.31 

090 

4.57 

7.37 

1.24 

13.18 

ZZZ 

26.44 

30.79 

5.18 

62.41 

090 

3.19 

2.88 

0.49 

6.56 

ZZZ 

19.15 

19.89 

3.46 

42.50 

090 

17.07 

26.06 

4.49 

47.62 

090 

19.65 

14.64 

2.66 

36.95 

090 

17.65 

12.23 

2.16 

32.04 

090 

19.92 

17.32 

2.32 

39.56 

090 

14.59 

16.39 

3.09 

34.07 

090 

17.14 

22.29 

4.11 

43.54 

090 

17.30 

13.74 

2.32 

33.36 

090 

18.46 

13.71 

2.46 

34.63 

090 

18.08 

14.60 

2.22 

34.90 

090 

20.95 

14.44 

2.90 

38.29 

090 

20.43 

15.13 

2.76 

38.32 

090 

23.66 

17.20 

3.36 

44.22 

090 

25.18 

22.55 

2.75 

50.48 

090 

18.62 

13.17 

1.92 

33.71 

090 

40.74 

29.49 

5.50 

75.73 

090 

40.95 

23.96 

4.S6 

69.47 

090 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RMJs)  AND  REUTED  INFORMATION 


HCPCS*    MOO   STATUS 


OeSCtlPTIOH 


63252 

63265 

63266 

63267 

63268 

63270 

63271 

63272 

63273 

63275 

63276 

63277 

63278 

63280 

63281 

63282 

63283 

63285 

63286 

63287 

63290 

63300 

63301 

63302 

63303 

63304 

63305 

63306 

63307 

63308 

63600 

63610 

63615 

63650 

63655 

63657 

63658 

63660 

63685 

63688 

63690 

63691 

63700 

63702 

63704 

63706 

63707 

63709 

63710 

63740 

63741 

63744 

63746 

63750 

63780 

64400 

64402 

64405 

64408 

64410 

64412 

64413 

64415 

64417 

64418 

64420 

64421 

64425 


REVISE  SPINAL  CORO  VESSELS 
EXCISE  INTRASPINAL  LESION 
EXCISE  INTRASPINAL  LESION 
EXCISE  INTRASPINAL  LESION 
EXCISE  INTRASPINAL  LESION 
EXCISE  INTRASPINAL  LESION 
EXCISE  INTRASPINAL  LESION 
EXCISE  INTRASPINAL  LESION 
EXCISE  INTRASPINAL  LESION 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
BIOPSY/EXCISE  SPINAL  TUMOR 
REMOVAL  OF  VERTEBRAL  BOOT 
REMOVAL  OF  VERTEBRAL  BOOT 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BOOT 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVE  SPINAL  CORD  LESION 
STIMULATION  OF  SPINAL  CORO 
REMOVE  LESION  OF  SPINAL  CORD 
IMPLANT  NEUROELECTROOES 
IMPLANT  NEUROELECTROOES 
IMPLANT  NEUROELECTROOES 
IMPLANT  NEUROELECTROOES 
REVISE/REMOVE  NEUROELECTROOE 
INPUNT  NEURORECEIVER 
REVISE/REMOVE  NEURORECEIVER 
ANALYSIS  OF  NEURORECEIVER 
ANALYSIS  OF  NEURORECEIVER 
REPAIR  OF  SPINAL  HERNIATION 
REPAIR  OF  SPINAL  HERNIATION 
REPAIR  OF  SPINAL  HERNIATION 
REPAIR  OF  SPINAL  HERNIATION 
REPAIR  SPINAL  FLUID  LEAKAGE 
REPAIR  SPINAL  FLUID  LEAKAGE 
GRAFT  REPAIR  OF  SPINE  DEFECT 
INSTALL  SPINAL  SHUNT 
INSTALL  SPINAL  SHUNT 
REVISION  OF  SPINAL  SHUNT 
REMOVAL  OF  SPINAL  SHUNT 
INSERT  SPINAL  CANAL  CATHETER 
INSERT  SPINAL  CANAL  CATHETER 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

uonc 

EXPENSE 

PRACTICE 

TOTAL    OF 

UORK   FEE 

RMJs 

RMJs 

RWJs 

RVUS     VM»        PERIOD 

40.94 

29.77 

5.81 

76.52 

1      090 

21.12 

23.19 

4.10 

48.41 

1      090 

21.76 

26.10 

4.67 

52.53 

1      090 

17.60 

24.71 

4.43 

46.74 

1      090 

18.20 

13.24 

2.59 

34.03 

1      090 

26.18 

19.11 

3.61 

48.90 

1      090 

26.30 

28.03 

5.04 

59.37 

1      090 

24.96 

24.40 

4.50 

53.86 

1      090 

23.87 

18.50 

3.28 

45.65 

1      090 

23.24 

29.32 

5.37 

57.93 

1      090 

22.93 

26.67 

4.87 

54.47 

1      090 

20.56 

25.03 

4.48 

50.07 

1      090 

20,27 

24.59 

4.56 

49.42 

1      090 

28.16 

29.58 

5.27 

63.01 

1      090 

27.83 

29.16 

5.24 

62.23 

1      090 

26.30 

25.41 

4.68 

56.39 

1      090 

24.83 

19.78 

3.63 

48.24 

1      090 

36.08 

25.81 

4.73 

66.62 

1      090 

35.77 

30.30 

5.18 

71.25 

1      090 

36.28 

27.10 

4.77 

68.15 

1      090 

36.93 

28.62 

4.90 

70.45 

1      090 

20.88 

15.97 

2.71 

39.56 

1      090 

26.43 

19.45 

3.77 

49.65 

1      090 

26.97 

22.51 

3.18 

52.66 

1      090 

25.51 

19.50 

3.58 

48.59 

1      090 

26.16 

19.02 

3.72 

48.90 

1      090 

28.39 

23.70 

3.95 

56.04 

1      090 

29.22 

27.86 

4.56 

61.64 

1      090 

28.74 

25.74 

3.14 

57.62 

1      090 

5.53 

4.27 

0.77 

10.57 

1      ZZZ 

13.78 

11.27 

2.78 

27.83 

1      090 

9.21 

7.09 

2.17 

18.47     ; 

I             000 

16.23 

12.17 

2.14 

30.54 

1      090 

6.32 

10.67 

2.24 

19.23 

1      090 

9.43 

21.98 

3.84 

35.25 

1      090 

9.68 

6.87 

0.67 

17.22 

1      090 

10.68 

16.95 

3.24 

30.87 

090 

5.83 

8.30 

1.65 

15.78 

090 

6.62 

7.80 

1.54 

15.96 

090 

5.02 

7.14 

1.33 

13.49 

090 

0.48 

0.35 

0.07 

0.90     : 

I              XXX 

0.69 

0.50 

0.10 

1.29     i 

!      XXX 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

10.68 

15.66 

2.69 

29.03     1 

090 

13.98 

19.20 

3.48 

36.66     1 

090 

13.70 

10.28 

1.67 

25.65     1 

090 

10.06 

17.07 

3.15 

30.28     1 

090 

7.51 

5.46 

1.07 

14.04     1 

090 

7.20 

8.59 

1.77 

17.56     1 

090 

5.89 

3.74 

0.76 

10.39     1 

090 

7.62 

16.07 

3.19 

26.88     1 

090 

6.55 

2.04 

0.59 

9.18     1 

090 

1.40 

0.51 

0.05 

1.96     i 

010 

1.51 

0.66 

0.09 

2.26     3 

>      010 

1.52 

0.68 

0.07 

2.27    : 

•      010 

1.84 

1.09 

0.11 

3.04     2 

!      010 

1.86 

1.35 

0.18 

3.39     2 

!      010 

1.43 

0.66 

0.08 

2.17     2 

!      010 

1.73 

O.TB 

0.08 

2.59     2 

!      010 

1.78 

0.27 

0.07 

2.12     2 

010 

1.76 

0.67 

0.15 

2.58     2 

010 

1.59 

0.89 

0.10 

2.58     2 

010 

1.54 

0.68 

0.07 

2.29     2 

010 

2.18 

0.87 

0.17 

3.22     2 

010 

1.84 

0.61 

0.10 

2.55     2 

010 

•All 
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BCPCS* 


64430 
6443S 


MOO       STATUS 


AOOENDIM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED   IMFGRNATION 


DESCRIPTION 


64U1 

64442 

64443 

64445 

644S0 

64S05 

64S06 

64S10 

64S20 

64530 

64550 

64553 

64555 

64560 

64565 

64573 

64575 

6*577 

64560 

64585 

64590 

64595 

64600 

64605- 

64610 

64612 

64613 

64620 

64622 

64623 

64630 

64640 

64680 

64702 

64704 

64708 

64712 

64713 

64714 

64716 

64718 

64719 

64721 

64722 

64726 

64727 

64732 

64734 

64736 

64738 

64740 

64742 

64744 

64746 

64752 

64755 

64760 

64761 

64763 

64766 

64771 

64772 

64774 

64776 

64778 


INJECTION 
INJECTION 
INJECTION 


INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
FOR  NERVE  BLOCK 
FOR  NERVE  BLOa 
FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
APPLT  NEUROSTIMULATOR 
IMPLANT  NEUROELECTRODES 
IMPLANT  NEUROELECTRODES 
IMPLANT  NEUROELECTRODES 
IMPLANT  NEUROELECTRODES 
IMPLANT  NEUROELECTRODES 
IMPLANT  NEUROELECTRODES 
IMPLANT  NEUROELECTRODES 
IMPLANT  NEUROELECTRODES 
REVISE/REMOVE  NEUROELECTROOE 
IMPUNT  NEURORECEIVER 
REVISE/REMOVE  NEURORECEIVER 
INJECTION  TREATMENT  OF  NERVE 
INJECTION  TREATMENT  OF  NERVE 
INJECTION  TREATMENT  OF  NERVE 
DESTROY  NERVE,  FACE  MUSCLE 
DESTROY  NERVE,  SPINE  MUSCLE 
INJECTION  TREATMENT  OF  NERVE 
INJECTION  TREATMENT  OF  NERVE 
INJECTION  TREATMENT  OF  NERVE 
INJECTION  TREATMENT  OF  NERVE 
INJECTION  TREATMENT  Of  NERVE 
INJECTION  TREATMENT  OF  NERVE 
REVISE  FINGER/TOE  NERVE 
REVISE  HAND/FOOT  NERVE 
REVISE  ARM/LEG  NERVE 
REVISION  OF  SCIATIC  NERVE 
REVISION  OF  ARM  NERVE(S) 
REVISE  LOW  BACK  NERVE(S) 
REVISION  OF  CRANIAL  NERVE 
REVISE  ULNAR  NERVE  AT  ELBOU 
REVISE  ULNAR  NERVE  AT  WRIST 
CARPAL  TUNNEL  SURGERY 
RELIEVE  PRESSURE  ON  NERVE(S) 
RELEASE  FOOT/TOE  NERVE 
INTERNAL  NERVE  REVISION 
INCISION  OF  BROW  NERVE 
INCISION  OF  CHEEK  NERVE 
CHIN  NERVE 
JAW  NERVE 
INCISION  OF  TONGUE  NERVE 
INCISION  OF  FACIAL  NERVE 
INCISE  NERVE,  BACK  OF  HEAD 
INCISE  DIAPHRAGM  NERVE 
INCISION  OF  VAGUS  NERVE 
INCISION  OF  STCMACH  NERVES 
INCISION  OF  VAGUS  NERVE 
INCISION  OF  PELVIS  NERVE 
INCISE  HIP/THIGH  NERVE 
INCISE  HIP/THIGH  NERVE 
SEVER  CRANIAL  NERVE 
INCISION  OF  SPINAL  NERVE 
REMOVE  SKIN  NERVE  LESION 
REMOVE  DIGIT  NERVE  LESION 
ADDED  DIGIT  NERVE  SURGERY 


INCISION  OF 
INCISION  OF 


PRACTICE 

MAL- 

snwcE 

CLOML 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVU* 

RVUs 

RVUs 

RVUs 
2.75 

RVUs 

PERIOD 

1.W 

0.74 

0.12 

2 

010 

1.89 

0.50 

0.09 

2.48 

2 

010 

1.77 

0.83 

0.09 

2.69 

2 

010 

2.25 

1.06 

0.12 

3.43 

2 

010 

1.8B 

1.25 

0.16 

3.29 

2 

010 

1.72 

0.67 

0.12 

2.51 

2 

010 

i.«e 

0.52 

0.06 

2.50 

2 

010 

1.M 

0.57 

0.05 

2.31 

2 

010 

1.75 

0.66 

0.06 

2.47 

2 

010 

1.49 

1.09 

0.08 

2.66 

2 

010 

1.71 

0.75 

0.19 

2,65 

2 

010 

1.74 

0.76 

0.17 

2.67 

2 

010 

2.08 

1.23 

0.29 

3,60 

2 

010 

a.  19 

0.46 

0.04 

0.69 

2 

zzz 

2.19 

1.07 

0.10 

3,56 

2 

010 

2.S6 

O.U 

0.10 

2.88 

2 

010 

2.a 

1.53 

0.25 

4.22 

2 

010 

i.ao 

0.80 

0.08 

2.68 

2 

010 

4.59 

3.33 

0.65 

8.57 

2 

090 

4.51 

3.23 

0.42 

8.16 

2 

090 

4.7B 

2.91 

0.48 

8.17 

2 

090 

4.25 

3.07 

6.21 

7.53 

2 

090 

2.12 

1.02 

0.09 

3.23 

010 

2.48 

1.93 

0.36 

4.77 

010 

1.77 

1.17 

0.22 

3.16 

010 

3.59 

1.78 

0.18 

5.55 

090 

5.85 

3.57 

0.70 

10.12 

090 

8.05 

7.65 

1.43 

17.13 

090 

2.02 

1.53 

0.18 

3,73 

010 

2.02 

1.53 

0.18 

3,73 

010 

3.33 

1.05 

0.20 

4,58 

090 

3.64 

1.91 

0.36 

5.91 

090 

1.04 

0.90 

0.18 

2.12 

ZZZ 

3.45 

1.83 

0.39 

5.67 

090 

3.U 

0.97 

0.09 

4.50 

090 

3.18 

1.64 

0.43 

5.25 

090 

4.23 

4.45 

0.74 

9.42 

090 

4.68 

5.67 

0.78 

11.13 

090 

6.02 

7.83 

1.33 

15.18 

090 

7.57 

9.85 

1.77 

19.19 

090 

10.89 

9.91 

1.81 

22.61 

090 

10.40 

6.46 

1.49 

18.35 

090 

6.11 

5.08 

0.71 

11.90 

09Q 

5.77 

7.08 

1.19 

14,04 

U90 

4.97 

5.22 

0.89 

11.08 

090 

4.20 

5.16 

0.87 

10.23 

090 

4.70 

7.06 

1.16 

12.92 

090 

4.18 

0.76 

0.07 

5.01 

090 

3.26 

3.42 

0.59 

7.27 

ZZZ 

4.38 

4.55 

0.76 

9.69 

090 

4.87 

4.85 

0.71 

10.43 

090 

4.64 

5.25 

0.51 

10.40 

090 

5.71 

5.35 

0.65 

11.71 

090 

5.57 

5.46 

0.66 

11.69 

090 

6.23 

5.28 

0.46 

11.97 

090. 

5.12 

6.43 

1.15 

12.70 

uvo 

5.91 

3.97 

0.81 

10.69 

090 

6.99 

4.14 

0.90 

12.03 

090 

13.80 

11.04 

2.40 

27.24 

090 

6.89 

7.01 

1.58 

15.48 

090 

6.43 

4.91 

0.54 

11.88 

090 

7.08 

5.05 

0.97 

13.10 

090 

8.75 

7,03 

1,27 

17.05 

090 

7.36 

6.77 

0.77 

14.90 

090 

7.16 

7.14 

1.37 

15.67 

090 

5.11 

2.89 

0.48 

8.48 

090 

5.11 

2.93 

0.43 

8.47 

090 

3.27 

2.88 

0.45 

6.60 

ZZZ 
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HCPCS* 


64782 
64783 
64784 
64786 
64787 
64788 
64790 
64792 
64795 
64802 
64804 
64809 
64818 
64830 
64831 
64832 
64834 
64835 
64836 
64837 
64840 
64856 
64857 
64858 
64859 
64861 
64862 
64864 
64865 
64866 
64868 
64870 
64872 
64874 
64876 
64885 
64886 
64890 
64891 
64892 
64893 
64895 
64896 
64897 
64898 
64901 
64902 
64905 
64907 
64999 
65091 
65093 
65101 
65103 
65105 
65110 
65112 
65114 
65125 
65130 
65135 
65140 
65150 
65155 
65175 
65205 
65210 
65220 


MOD   STATUS 


DESCRIPTION 


REMOVE  LIMB  NERVE  LESION 
ADDED  LIMB  NERVE  SURGERY 
REMOVE  NERVE  LESION 
REMOVE  SCIATIC  NERVE  LESION 
IMPLANT  NERVE  END 
REMOVE  SKIN  NERVE  LESION 
REMOVAL  OF  NERVE  LESION 
REMOVAL  OF  NERVE  LESION 
BIOPSY  OF  NERVE 
REMOVE  SYMPATHETIC  NERVES 
REMOVE  SYMPATHETIC  NERVES 
REMOVE  SYMPATHETIC  NERVES 
REMOVE  SYMPATHETIC  NERVES 
NIOtOREPAIR  OF  NERVE 
REPAIR  OF  DIGIT  NERVE 
REPAIR  ADDITIONAL  NERVE 
REPAIR  OF  HAND  OR  FOOT  NERVE 
REPAIR  OF  HAND  OR  FOOT  NERVE 
REPAIR  OF  HAND  OR  FOOT  NERVE 
REPAIR  ADDITIONAL  NERVE 
REPAIR  OF  LEG  NERVE 
REPAIR/TRANSPOSE  NERVE 
REPAIR  ARM/LEG  NERVE 
REPAIR  SCIATIC  NERVE 
ADDITIONAL  NERVE  SURGERY 
REPAIR  OF  ARM  NERVES 
REPAIR  OF  LOU  BACK  NERVES 
REPAIR  OF  FACIAL  NERVE 
REPAIR  OF  FACIAL  NERVE 
FUSION  OF  FACIAL/OTHER  NERVE 
FUSION  OF  FACIAL/OTHER  NERVE 
FUSION  OF  FACIAL/OTHER  NERVE 
SUBSEQUENT  REPAIR  OF  NERVE 
REPAIR  t  REVISE  NERVE 
REPAIR  NERVE;  SHORTEN  BONE 
NERVE  GRAFT,  HEAD  OR  NECK 
HEAD  OR  NECK 
HAND  OR  FOOT 


NERVE  GRAFT, 
NERVE  GRAFT, 
NERVE  GRAFT,  HAND  OR  FOOT 
NERVE  GRAFT,  ARM  OR  LEG 
NERVE  GRAFT,  ARM  OR  LEG 
NERVE  GRAFT,  HAND  OR  FOOT 
NERVE  GRAFT,  HAND  OR  FXT 
NERVE  GRAFT,  ARM  OR  LEG 
NERVE  GRAFT,  ARM  OR  LEG 
ADDITIONAL  NERVE  GRAFT 
ADDITIONAL  NERVE  GRAFT 
NERVE  PEDICLE  TRANSFER 
NERVE  PEDICLE  TRANSFER 
NERVOUS  SYSTEM  SURGERY 
REVISE  EYE 

REVISE  EYE  WITH  IMPLANT 
REMOVAL  OF  EYE 
REMOVE  EYE/ INSERT  IMPLANT 
REMOVE  EYE/ATTACH  IMPLANT 
REMOVAL  OF  EYE 
REMOVE  EYE,  REVISE  SOCKET 
REMOVE  EYE.  REVISE  SOCKET 
REVISE  OCULAR  IMPLANT 
INSERT  OCULAR  IMPLANT 
INSERT  OCULAR  IMPLANT 
ATTACH  OCULAR  IMPLANT 
REVISE  OCULAR  IMPLANT 
REINSERT  OCULAR  IMPLANT 
REMOVAL  OF  OCULAR  IMPLANT 
REMOVE  FOREIGN  BODY  FROM  EYE 
REMOVE  FOREIGN  BODY  FROM  EYE 
REMOVE  FOREIGN  BODY  FROM  EYE 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVUs 

RVUs 

tWu 

RVUs 

RVUS 

PERIOD 

6.12 

4.95 

0,49 

11.56 

090 

3.92 

3,U 

0,50 

7.86 

ZZZ 

9.98 

5.95 

1,01 

16.94 

090 

15.91 

13,34 

2.25 

31.50 

090 

4.54 

3,66 

0.64 

8.84 

ZZZ 

4.54 

3,83 

0.53 

8.90 

090 

11.54 

7,49 

1.29 

20.32 

090 

15.17 

9.47 

1.75 

26.39 

090 

3.17 

2,51 

0.41 

6.09 

000 

8.66 

5,69 

1.15 

15.50 

090 

14.38 

13,45 

2.57 

30.40 

090 

13.47 

11,12 

2.15 

26.74 

090 

9.93 

9,03 

1.81 

20,77 

090 

3.26 

2,12 

0.39 

5,77 

ZZZ 

9.32 

3,56 

0.60 

13,48 

090 

5.97 

1,48 

0.25 

7,70 

27Z 

10,30 

3,69 

0.60 

14,59 

090 

11.04 

6,29 

1.08 

18,41 

090 

11.04 

7,06 

1,29 

19,39 

090 

6,59 

4.69 

0,90 

12,18 

ZZZ 

13,10 

10,91 

0,57 

24,58 

090 

13.50 

8,65 

1.54 

23.69 

090 

14.15 

11.42 

1.96 

27.53 

090 

16.26 

11.57 

2,22 

30.05 

090 

4.49 

3.69 

0,62 

8,80 

ZZZ 

18.91 

14.14 

1.46 

34.51 

090 

19,11 

22,72 

1.70 

43.53 

090 

12.51 

10.16 

1,32 

23,99 

090 

15.49 

13,00 

1.58 

30.07 

090 

15.75 

11.79 

1,93 

29.47 

090 

14.08 

11.79 

1,55 

27,42 

090 

16.01 

14.66 

1.79 

32.46 

090 

0.00 

0.00 

0.00 

0.00 

ZZZ 

0.00 

0.00 

0.00 

0.00 

ZZZ 

0.00 

0.00 

0.00 

0.00 

ZZZ 

17,63 

13.37 

1.56 

32.56 

ZZZ 

21,03 

15.94 

1.86 

38.83 

ZZZ 

15.12 

12.92 

2.23 

30.27 

090 

16.03 

10.99 

1.82 

28.84 

090 

14.59 

11.63 

1.78 

28,00 

090 

15.39 

14.68 

2.40 

32,47 

090 

19.37 

13,88 

2.68 

35.93 

090 

20.43 

18.47 

2,01 

40.91 

090 

18.31 

13.31 

2,60 

34.22 

090 

19.37 

15.17 

2.48 

37,02 

090 

10.77 

10.71 

0.92 

22,40 

ZZZ 

12.47 

12.56 

1.04 

26,07 

ZZZ 

13.94 

9.91 

0.74 

24,59 

090 

18,86 

13.71 

2.68 

35,25 

090 

0.00 

0.00 

0.00 

0,00 

YYY 

6.43 

9,09 

0,48 

16.00 

090 

6,82 

10,54 

0.56 

17,92 

090 

6,87 

9,18 

0.50 

16.55 

090 

7.44 

10,23 

0.54  . 

18.21 

090 

8.24 

10,96 

0.59 

19,79 

090 

13,90 

16,85 

1,20 

31,95 

090 

16.27 

12,82 

1.14 

30.23 

090 

17.48 

13.77 

1.74 

32.99 

090 

0,00 

0,00 

0,00 

Q.OO 

YYY 

7.12 

9.26 

0,53 

16,91 

090 

7,30 

5,71 

0.36 

13,37 

090 

7,86 

6,55 

0.34 

14,75 

090 

6,30 

11,47 

0.60 

18,37 

090 

8,65 

14,77 

0.95 

24.37 

090 

6,25 

7,89 

0,42 

14,56 

090 

1,04 

0,38 

0.02 

1.44 

010 

1,21 

0,49 

0.03 

1.73 

010 

0,97 

0,56 

0.04 

1.57 

010 
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PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

NCPCS*    NOO   STATUS           OESCTIPTIOM 

RVUs 

RVUt 

RVUt 

RVUt     RVUs    PERIOD 

65222           A 

REMOVE  FOREIGN  BODY  FROM  EYE 

1.20 

0.61 

0.03 

1.84     2 

010 

65235           A 

REMOVE  FOREIGN  BGOY  FROM  EYE 

7.20 

5.90 

0.31 

13.41     1 

090 

65260           A 

REMOVE  FOREIGN  BODY  FROM  EYE 

10.M 

9.09 

0.47 

20.47     1 

090 

65265           A 

REMOVE  FOREIGN  BODY  FROM  EYE 

12.68 

10.57 

0.55 

23.80     1 

090 

65270           A 

REPAIR  OF  EYE  WOUND 

1.94 

1.23 

0.07 

3.24     2 

010 

65272           A 

REPAIR  OF  EYE  UOUNO 

3.76 

3.17 

0.17 

7.10     1 

090 

65273          A 

REPAIR  OF  EYE  WOUND 

4.09 

3.39 

0.22 

7.70   '  1 

090 

65275           A 

REPAIR  OF  EYE  WOUND 

5.J2 

0.70 

0.04 

6.06     1 

090 

65280           A 

REPAIR  OF  EYE  WOUND 

7.48 

9.71 

0.52 

17.71     1 

090 

65285          A 

REPAIR  OF  EYE  WOUND 

12.70 

12.92 

0.68 

26.30     1 

090 

65286           A 

REPAIR  OF  EYE  WOUND 

5.44 

5.04 

0.26 

10.74     1 

090 

65290          A 

REPAIR  OF  EYE  SOCKET  WOUND 

5.34 

6.53 

0.38 

12.25     1 

090 

65400          A 

REMOVAL  OF  EYE  LESION 

5.90 

6.81 

0.36 

13.07     1 

090 

65A10          A 

BIOPSY  OF  CORNEA 

1.55 

1.68 

0.11 

3.34     2 

000 

65420           A 

REMOVAL  OF  EYE  LESION 

4.18 

4.52 

0.24 

8.94     1 

090 

65426           A 

REMOVAL  OF  EYE  LESION 

5.33 

7.56 

0.40 

13.29     1 

090 

65430           A 

CORNEAL  SMEAR 

0.92 

0.58 

0.03 

1.53     2 

000 

65435           « 

CURETTE/TREAT  CORNEA 

0.97 

0.81 

0.04 

1.82     2 

000 

65436           * 

CURETTE/TREAT  CORNEA 

2.92 

1.62 

0.08 

4.62     1 

090 

65450           t 

TREATMENT  OF  CORNEAL  LESION 

3.23 

3.46 

0.18 

6.87     1 

090 

65600           « 

REVISION  OF  CORNEA 

3.31 

2.76 

0.14 

6.21     1 

090 

65710           1 

CORNEAL  TRANSPLANT 

10.04 

22.39 

1.18 

33.61     1 

090 

65730           4 

1     CORNEAL  TRANSPLANT 

12.47 

26.04 

1.36 

39.87     1 

UVO 

65750           1 

I     CORNEAL  TRANSPLANT 

13.26 

26.80 

1.40 

41.46     1 

UVO 

65755           t 

I     CORNEAL  TRANSPLANT 

11.99 

9.99 

0.52 

22.50     1 

U90 

65760           t 

REVISION  OF  CORNEA 

0.00 

0.00 

0.00 

0.00 

XXX 

65765           I 

1    REVISION  OF  CORNEA 

0.00 

0.00 

0.00 

0.00 

xxx 

65767           I 

CORNEAL  TISSUE  TRANSPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

65770           t 

\           REVISE  CORNEA  WITH  IMPLANT 

17.45 

14.54 

0.75 

32.74     1 

090 

65771           1 

1     RADIAL  KERATOTCMY 

0.00 

0.00 

0.00 

0.00 

XXX 

65772           t 

t     CORRECTION  OF  ASTIGMATISM 

4.25 

6.18 

0.32 

10.75     1 

090 

65775           / 

{           CORRECTION  OF  ASTIGMATISM 

5.73 

10.32 

0.54 

16.59     1 

090 

65800           / 

\           DRAINAGE  OF  EYE 

2.02 

1.81 

0.10 

3.93     i 

!      000 

65805           I 

k     DRAINAGE  OF  EYE 

2.02 

1.90 

0.10 

4.02     i 

>      000 

65810           t 

k     DRAINAGE  OF  EYE 

4.81 

5.74 

0.31 

10.86 

OVO 

65815           / 

k     DRAINAGE  OF  EYE 

5.00 

4.73 

0.25 

9.98 

1      090 

65820           / 

k     RELIEVE  INNER  EYE  PRESSURE 

6.43 

10.06 

0.55 

17.04 

1      090 

65850           / 

k     INCISION  OF  EYE 

7.90 

13.98 

0.73 

22.61 

1      090 

65855           1 

k     LASER  SURGERY  OF  EYE 

4.90 

10.65 

0.56 

16.11 

1      090 

65865           / 

\            INCISE  INNER  EYE  ADHESIONS 

5.71 

7.91 

0.43 

14.05 

1      090 

65870           / 

k     INCISE  INNER  EYE  ADHESIONS 

6.24 

6.18 

0.32 

12.74 

1      090 

65875          ■  / 

K            INCISE  INNER  EYE  ADHESIONS 

6.47 

6.61 

0.35 

13.43 

1      090 

65880           / 

\            INCISE  INNER  EYE  ADHESIONS 

7.05 

7.22 

0.38 

14.65 

1      090 

65900           t 

k     REMOVE  EYE  LESION 

9.56 

7.97 

0.41 

17.94 

1      090 

65920           / 

t     REMOVE  IMPLANT  FROM  EYE 

8.33 

8.80 

0.46 

17.59 

1      090 

65930           J 

\           REMOVE  BLOOD  CLOT  FROM  EYE 

7.41 

8.10 

0.43 

15.94 

1      090 

66020           / 

\            INJECTION  TREATMENT  OF  EYE 

1.63 

2.64 

0.14 

4.41 

1      010 

66030           I 

\            INJECTION  TREATMENT  OF  EYE 

1.27 

0.58 

0.03 

1.88 

2      010 

66130           i 

\          REMOVE  EYE  LESION 

3.97 

5.56 

0.29 

9.82 

1      090 

66150           i 

\            INCISION  OF  EYE 

8.00 

11.64 

0.63 

20.27 

1      090 

66155 

K     INCISION  OF  EYE 

7.88 

10.30 

0.54 

18.72 

1      090 

66160 

Ik     INCISION  OF  EYE 

9.99 

11.35 

0.59 

21.93 

1      090 

66165 

\            INCISION  OF  EYE 

7.70 

11.51 

0.61 

19.82 

1      090 

66170 

k     INCISION  OF  EYE 

9.71 

12.81 

0.67 

23.19 

1      090 

66180 

A     IMPLANT  EYE  SHUNT 

11.38 

9.48 

0.49 

21.35 

1      090 

66185 

A     REVISE  EYE  SHUNT 

8.11 

6.76 

0.35 

15.22 

1      090 

66220 

A     REPAIR  EYE  LESION 

7.71 

6.27 

0.35 

14.33 

1      090 

66225 

A     REPAIR/GRAFT  EYE  LESION 

11.12 

17.64 

0.91 

29.67 

1      090 

66250 

A     FOLLOW-UP  SURGERY  OF  EYE 

5.92 

7.67 

0.40 

13.99 

1      090 

66500 

A     INCISION  OF  IRIS 

3.78 

5.26 

0.28 

9.32 

1      090 

66505 

A     INCISION  OF  IRIS 

4.14 

3.45 

0.18 

7.77 

1      090 

66600 

A     REMOVE  IRIS  AND  LESION 

8.67 

9.85 

0.55 

19.07 

1      090 

6M05 

A     REMOVAL  OF  IRIS 

8.68 

12.51 

0.71 

21.90 

1      090 

6M25 

A     REMOVAL  OF  IRIS 

5.21 

9.77 

0.51 

15.49 

1      090 

66630 

A     REMOVAL  OF  IRIS 

6.12 

9.13 

0.48 

15.73 

1      090 

66635 

A     REMOVAL  OF  IRIS 

6.22 

10.06 

0.52 

16.80 

1      090 

666M) 

A     REPAIR  IRIS  I   CILIARY  BODY 

5.42 

6.77 

0.36 

12.55 

1      090 

66682 

A     REPAIR  IRIS  AND  CILIARY  BGOY 

6.18 

7.72 

0.40 

14.30 

1      090 

•All 
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66700          1 

\          DESTRUCTION,  CILIARY  BODT 

66702  -        1 

CILIARY  SCOT  DESTRUCTION,  ANY  NET 

66710          1 

\          DESTRUCTION,  CILIARY  BODY 

66720          1 

I    DESTRUCTION,  CILIARY  BOOT 

66740          4 

\          DESTRUCTION,  CILIARY  SCOT 

66761          « 

\          REVISION  OF  IRIS 

66762          t 

I    REVISION  OF  IRIS 

66770          t 

I    REMOVAL  OF  INNER  EYE  LESION 

66620          « 

I     INCISION,  SECONDARY  CATARACT 

66821          4 

I    LASERINC,  SECONDARY  CATARACT 

66830          t 

\          REMOVAL  OF  LENS  LESION 

66840          J 

\          REMOVAL  OF  LENS  MATERIAL 

66850          / 

\          REMOVAL  OF  LENS  MATERIAL 

66852          i 

\          REMOVAL  OF  LENS  MATERIAL 

66920          t 

I     EXTRACTION  OF  LENS 

66930          t 

\          EXTRACTION  OF  LENS 

66940          4 

\          EXTRACTION  OF  LENS 

66983          i 

\          REMOVE  CATARACT,  INSERT  LENS 

\          REMOVE  CATARACT,  INSERT  LENS 

66965          t 

\           INSERT  LENS  PROSTHESIS 

\          EXCHANGE  LENS  PROSTHESIS 

OwTTT 

:    EYE  SURGERY  PROCEDURE 

67005         t 

\          PARTIAL  REMOVAL  OF  EYE  FLUID 

67010         i 

\          PARTIAL  REMOVAL  OF  EYE  FLUID 

67Q15         t 

k    RELEASE  OF  EYE  FLUID 

67025          t 

k    REPUCE  EYE  FLUID 

67028          1 

k     INJECTION  EYE  DRUG 

67030          4 

\           INCISE  INNER  EYE  STRANDS 

67031          i 

k    LASER  SURGERY,  EYE  STRANDS 

67036          J 

k     REMOVAL  OF  INNER  EYE  FLUID 

67038          / 

k    STRIP  RETINAL  MEMBRANE 

67039          1 

k    USER  TREATMENT  OF  RETINA 

67040          i 

k    LASER  TREATMENT  OF  RETINA  . 

67101          i 

k    REPAIR,  DETACHED  RETINA 

67105          i 

k    REPAIR,  DETACHED  RETINA 

67107          J 

k    REPAIR  DETACHED  RETINA 

67108          i 

k    REPAIR  DETACHED  RETINA 

67109          J 

k    REPAIR  DETACHED  RETINA 

67110          / 

k    REPAIR  DETACHED  RETINA 

67112          / 

k    RE-REPAIR  DETACHED  RETINA 

67115          i 

k    RELEASE,  ENCIRCLING  MATERIAL 

671^)          i 

k    REMOVE  EYE  IMPLANT  MATERIAL 

67121          i 

\          REMOVE  EYE  IMPLANT  MATERIAL 

67141          i 

k    TREATMENT  OF  RETINA 

67145          i 

\           TREATMENT  OF  RETINA 

67208          i 

\           TREATMENT  OF  RETINAL  LESION 

67210          i 

\           TREATMENT  OF  RETINAL  LESION 

67218          i 

\          TREATMENT  OF  RETINAL  LESION 

67227          i 

\          TREATMENT  OF  RETINAL  LESION 

67228          / 

\          TREATMENT  OF  RETINAL  LESION 

67250          i 

1    REINFORCE  EYE  WALL 

67255          / 

k    REINFORCE/GRAFT  EYE  tMLL 

67299          ( 

B    EYE  SURGERY  PROCEDURE 

67311          / 

Ik     REVISE  EYE  MUSCLE 

67312          J 

1    REVISE  TWO  EYE  MUSCLES 

67314          i 

1    REVIU  EVE  MUSCLE 

67316          i 

k    REVIU  TWO  EYE  MUSCLES 

67318          / 

k    REVISE  EYE  MUSCLE(S) 

67320          1 

k    REVISE  EYE  MUSCLE(S) 

67331          / 

k    EYE  SURGERY  FOLLOW-UP 

67332 

k    REREVISE  EYE  MUSCLES 

67334          i 

k    REVISE  EYE  MUSCLE  W/SUTURE 

67335          1 

k    EYE  SUTURE  DURING  SURGERY 

67340 

k    REVISE  EYE  MUSCLE 

67343 

k    RELEASE  EYE  TISSUE 

67345 

k    DESTROY  NERVE  OF  EYE  MUSCLE 

67350 

k    BIOPSY  EYE  MUSCLE 

67399 

C    EYE  MUSCLE  SURGERY  PROCEDURE 

PRACTICE        HAL-  SOURCE       GLOBAL 

UQRK        EXPENSE       PRACTICE     TOTAL        OF  WORK       FEE 
RVUs  RVUt  RVUa        RMIa  RVUt        PERIOD 


4.79 

0.00 

4.79 

4.79 

4.79 

3.97 

4.S7 

5.13 

3.96 

2.93 

8.22 

7.91 

9.13 

10.04 

8.91 

10.26 

8.93 

9.00 

10.42 

8.32 

12.42 

0.00 

6.96 

7.03 

7.05 

6.79 

2.65 

4.68 

3.61 

11.94 

21.28 

14.33 

17.14 

7.40 

7.44 

14.7$ 

20.97 

12.13 

8.58 

17.02 

4.89 

S.93 

10.72 

5.16 

5.35 

6.75 

6.75 

13.41 

6.61 

6.88 

8.80 

8.84 

0.00 

6.63 

7.95 

6.87 

8.46 

7.85 

8.70 

8.U 

9.0S 

7.96 

1.06 

9.97 

7.38 

2.32 

3.02 

0.00 


6.83 

0.00 

3.63 

7.48 

7.90 

9.66 

11.30 

9.19 

5.74 

7.23 

8.09 

10.88 

13.58 

8.36 

11.74 

11.06 

12.U 

18.81 

18.93 

12.86 

10.34 

0.00 

22.36 

20.95 

6.80 

7.12 

2.21 

10.21 

15.11 

30.17 

36.16 

11.94 

35.27 

13.34 

16.19 

22.00 

35.34 

22.42 

7.14 

17.39 

8.52 

7.54 

9.93 

9.78 

9.92 

10.73 

9.50 

14.03 

10.48 

9.88 

7.36 

17.73 

0.00 

9.50 

10.86 

5.72 

7.05 

6.54 

13.18 

10.70 

11.76 

6.63 

8.51 

8.30 

6.14 

1.94 

2.52 

0.00 


0.36 

0.00 

0.42 

0.39 

0.41 

0.50 

0.59 

0.48 

0.30 

0.38 

0.42 

0.58 

0.74 

0.43 

0.64 

0.61 

0.66 

1.00 

0.99 

0.67 

0.54 

0.00 

1.18 

1.09 

0.36 

0.37 

0.11 

0.53 

0.79 

1.57 

1.89 

0.62 

1.64 

0.70 

0.84 

1.15 

1.65 

1.17 

0.37 

0.91 

0.46 

0.39 

0.52 

0.51 

0.52 

0.56 

0.50 

0.74 

0.55 

0.51 

0.42 

0.92 

0.00 

0.50 

0.57 

0.30 

0.37 

0.34 

0.73 

0.58 

0.62 

0.34 

0.45 

0.43 

0.32 

0.10 

0.13 

0.00 


11.96 
0.00 
8.84 
12.66 
13.10 
14.13 
16.46 
14.60 
10.00 
10.54 
16.73 
19.37 
23.45 
18.83 
21.29 
21.93 
22.03 
28.81 
30.34 
21.85 
23.30 
0.00 
30.52 
29.07 
14.21 
14.26 
4.97 
15.42 
19.51 
43.66 
59.33 
26.89 
54.25 
21.44 
24.47 
37.90 
58.16 
35.72 
16.09 
35.32 
13.87 
13.86 
21.17 
15.45 
15.79 
18.04 
16.75 
28.18 
17.64 
17.27 
16.58 
27.49 
0.00 
16.63 
19.40 
12.69 
15.66 
14.73 
22.61 
19.42 
21.43 
14.93 
10.02 
18.70 
13.84 
4.36 
5.67 
0.00 


090 
XXX 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
OM 
090 
090 
YTY 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
TYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
000 


•All 
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ADOCNOUM  B 
HEUTIVC  VALUE  UIITS  {«VUl)  AMO  REUTEO  IMfOBHATIOtl 


HCPCS* 


67400 

67405 

67412 

67413 

67414 

67415 

67420 

67430 

67440 

67445 

67450 

67500 

67505 

67515 

67550 

67560 

67570 

67599 

67700 

67710 

67715 

67800 

67801 

67805 

67808 

67810 

67820 

67825 

67830 

67835 

67840 

67850 

67875 

67880 

67882 

67900 

67901 

67902 

67903 

67904 

67906 

67907 

67908 

67909 

67911 

67914 

67915 

67916 

67917 

67921 

67922 

67923 

67924 

67930 

67935 

67938 

67950 

67961 

67966 

67971 

67973 

67974 

67975 

67999 

68020 

68040 

68100 

68110 

•All 


MOO   STATUS 


DESOtlPTtON 


PRACTlCf    NAL-  tOUtCE   CLOtAL 

MOM    EXPCHSE   PRACTICE  TOTAL    OF  WOM   FEE 
RVUt     tVUB     RIAM    nw  liVUt    PERIOD 


EXPLORE/! I OPSY  EYE  SOCKET 

EXPLORE/DRAIN  EYE  SOCKET 
EXPLORE/TREAT  EYE  SOCKET 
EXPLORE/TREAT  EYE  SOCKET 
EXPLORE/DECOMPRESS  EYESOCKET 
BIOPSY  OF  EYE 
EXPLORE/TREAT  EYE  SOCKET 
EXPLORE/TREAT  EYE  SOCKET 
EXPLORE/DRAIM  EYE  SOCKET 
EXPLORE/OECOHPRESS  EYESOCKET 
EXPLORE/BIOPSY  EYE  SOCKET 
IMJECT/TREAT  EYE  SOCKET 
INJECT/TREAT  EYE  SOCKET 
INJECT/TREAT  EYE  SOCKET 
INSERT  EYE  SOCKET  IMPLANT 
REVISE  EYE  SOCKET  IMPLANT 
DECOMPRESS  OPTIC  NERVE 
ORBIT  SURGERY  PROCEDURE 
DRAINAGE  OF  EYELID  ABSCESS 
INCISION  OF  EYELID 
INCISION  OF  EYELID  FOLD 
REMOVE  EYELID  LESION 
REMOVE  EYELID  LESIONS 
REMOVE  EYELID  LESIONS 
REMOVE  EYELID  LESION<S) 
BIOPSY  OF  EYELID 
REVISE  EYELASHES 
REVISE  EYELASHES 
REVISE  EYELASHES 
REVISE  EYELASHES 
REMOVE  EYELID  LESION 
TREAT  EYELID  LESION 
CLOSURE  OF  EYELID  BY  SUTURE 
REVISION  OF  EYELID 
REVISION  OF  EYELID 
REPAIR  BROW  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REVISE  EYELID  DEFECT 
REVISE  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  DEFECT 
REPAIR  EYELID  WOUND 
REPAIR  EYELID  WOUND 
REMOVE  EYELID  FOREIGN  BODY 
REVISION  OF  EYELID 
REVISION  OF  EYELID 
REVISION  OF  EYELID 
RECONSTRUCTION  OF  EYELID 
RECONSTRUCTION  OF  EYELID 
RECONSTRUCTION  OF  EYELID 
RECONSTRUCTION  OF  EYELID 
EYELID  SURGERY  PROCEDURE 
INCISE/DRAIN  EYELID  LINING 
TREATMENT  OF  EYELID  LESIONS 
BIOPSY  OF  EYELID  LINING 
REMOVE  EYELID  LINING  LESION 


9.69 

7.82 

9.63 

10.2S 

10.A1 

^.m 

14.08 

13.47 

13.10 

14.08 

13.49 

0.83 

0.86 

0.65 

10.21 

10.64 

9.5S 

0.00 

1.37 

1.02 

1.23 

1.43 

1.94 

2.28 

3.74 

1.56 

0.94 

1.40 

1.74 

5.70 

2.10 

1.73 

1.42 

3.74 

5.02 

4.78 

7.19 

7.25 

6.55 

6.29 

6.99 

0.00 

5.23 

5.50 

5.37 

3.80 

3.26 

5.41 

6.16 

3.50 

3.14 

6.01 

5.95 

3.75 

6.40 

1.35 

5.95 

5.80 

6.74 

10.08 

13.27 

13.24 

9.38 

0.00 

1.39 

0.89 

1.43 

1.81 


11.50 
10.9S 
12.57 
8.53 
8.84 
2.13 
17.68 
11.22 
17.00 
11.73 
16.11 
0.77 
1.09 
0.60 
10.14 
8.74 
7.96 
0.00 
0.52 
1.06 
1.59 
0.99 
1.47 
1.46 
2.24 
0.85 
0.39 
0.95 
3.26 
8.95 
1.29 
0.86 
1.18 
4.15 
6.66 
3.98 
10.48 
11.27 
12.93 
12.63 
5.75 
0.00 
10.63 
8.06 
11.62 
7.10 
1.32 
6.85 
8.43 
4.02 
1.25 
7.25 
8.37 
1.34 
3.99 
0.56 
8.18 
8.22 
10.90 
11.25 
14.27 
14.83 
4.38 
0.00 
0.55 
0.47 
1.04 
1.31 


0.66 
0.71 
0.71 
0.61 
0.46 
0.12 


16 
58 

02 
61 
92 
.06 


0.06 


03 
74 
51 
41 
00 
03 
06 
09 
05 
08 
08 
0.13 
0.05 
0.02 
0.05 
0.17 
0.48 
0.07 
0.05 
0.06 
0.24 
0.38 
0.21 
0.68 
0.76 
0.77 
0.75 
0.37 
0.00 
0.58 
0.51 
0.83 
0.41 
0.07 
0.40 
0.50 
0.21 
0.07 
0.39 
0.45 
0.08 
0.25 
0.03 
0.48 
0.53 
0.70 
0.68 
0.96 
0.92 
0.25 
0.00 
0.03 
0.02 
0.06 
0.07 


21.85 
19.08 
22.91 
19.42 
19.91 
4.10 
32.92 
25.27 
31.12 
26.42 
30.52 
1.66 
2.01 
1.28 
21.09 
19.89 
17.92 
0.00 
1.92 
2.14 
2.91 
2.47 
3.49 
3.82 
6.11 
2.46 
1.35 
2.40 
5.17 
15.13 
3.46 
2.64 
2.66 
8.13 
12.06 
8.97 
18.35 
19.28 
20.25 
19.67 
13.11 
0.00 
16. U 
14.07 
17.82 
11.31 
4.65 
12.66 
15.09 
7.73 
4.46 
13.65 
14.77 
5.17 
10.64 
1.94 
14.61 
14.55 
18.34 
22.01 
28.50 
28.99 
14.01 
0.00 
1.97 
1.38 
2.53 
3.19 


1 
1 
1 
1 
2 
2 
1 
1 
1 
2 
1 
2 
2 
2 
1 
1 
2 

2 
2 
2 

1 
1 
1 
1 
2 
2 
2 


090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

000 

000 

000 

090 

090 

090 

YYT 

010 

010 

010 

010 

010 

010 

090 

000 

010 

010 

010 

090 

010 

010 

000 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

010 

090 

090 

090 

090 

090 

090 

090 

YYY 

010 

010 

000 

010 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVU»  AND  RELATED  INFORNATIOH 


nCfCf        NOD   STATUS 


DESCtlPTION 


68115 
68130 
68135 
68200 
68320 
68325 
68326 
68328 
68330 
68335 
68340 
66360 
68362 
68399 
68400 
68420 


68500 

68505 
68510 
68520 
68525 

68530 
68540 
66550 
68700 
66705 
66720 
68745 
68750 
68760 
66770 
66800 
66620 
68625 
68830 
68840 
66650 
66699 
69000 
69005 
69020 
69090 
69100 
69105 
69110 
69120 
69140 
69145 
69150 
69155 
69200 
69205 
69210 
69220 
69222 
69300 
69310 
69320 
69399 
69400 
69401 
69405 
69410 
69420 
69421 
69424 
69433 


REMOVE  EYELID  LININQ  LESION 
REMOVE  EYELID  LINING  LESION 
REMOVE  EYELID  LINING  LESION 

TREAT  EYELID  ST  INJECTION 
REVISE/GRAFT  EYELID  LINING 
REVISE/GRAFT  EYELID  LINING 
REVISE/GRAFT  EYELID  LINING 
REVItt/GRArT  EYELID  LINING 
REVISE  EYELID  LINING 
REVISE/GRAFT  EYELID  LINING 
SEPARATE  EYELID  ADHESIONS 
REVIK  EYELID  LINING 
REVISE  EYELID  LINING 
EYELID  LINING  SURGERY 
INCISE/DRAIN  TEAR  GLAND 
INCIK/ORAIN  TEAR  SAC 
INCISE  TEAR  DUCT  OPENING 
REMOVAL  OF  TEAR  GL.UID 
PARTIAL  REMOVAL  TEAR  GLAND 
BIOPSY  OF  TEAR  GLAND 
REMOVAL  OF  TEAR  SAC 
BIOPSY  OF  TEAR  UC 
CLEARANCE  OF  TEAR  DUCT  ' 
REMOVE  TEAR  GLAND  LESION 
REMOVE  TEAR  CLANO  LESION 
REPAIR  TEAR  DUCTS 
REVIK  TEAR  DUCT  OPENING 
CREATE  TEAR  SAC  DRAIN 
CREATE  TEAR  DUCT  DRAIN 
CREATE  TEAR  DUCT  DRAIN 
CLOSE  TEAR  DUCT  OPENING 
CLOSE  TEAR  SYSTEM  FISTULA 
DILATE  TEAR  DUCT  OPENING(S) 
EXPLORE  TEAR  DUCT  SYSTEM 
EXPLORE  TEAR  DUCT  SYSTEM 
REOPEN  TEAR  DUCT  CHANNEL 
EXPLORE/ IRRIGATE  TEAR  DUCTS 
INJECTION  FOR  TEAR  SAC  X-RAY 
TEAR  DUCT  SYSTEM  SURGERY 
DRAIN  EXTERNAL  EAR  LESION 
DRAIN  EXTERNAL  EAR  LESION 
DRAIN  OUTER  EAR  CANAL  LESION 
PIERCE  EARLOSES 
BIOPSY  OF  EXTERNAL  EAR 
BIOPSY  OF  EXTERNAL  EAR  CANAL 
PARTIAL  REMOVAL  EXTERNAL  EAR 
REMOVAL  OF  EXTERNAL  EAR 
REMOVE  EAR  CANAL  LESION(S) 
REMOVE  EAR  CANAL  LESION(S) 
EXTENSIVE  EAR  CANAL  SURGERY 
EXTENSIVE  EAR/NECK  SURGERY 
CLEAR  OUTER  EAR  CANAL 
CLEAR  OUTER  EAR  CANAL 
REMOVE  IMPACTED  EAR  WAX 
CLEAN  OUT  MASrOTt  CAVITY 
CLEAN  OUT  IVtSTOID  CAVITY 
REVISE  EXTERNAL  EAR 
REBUILD  OUTER  EAR  CANAL 
REBUILD  OUtER  EAR  CANAL 
OUTER  EAR  SURGERY  PROCEDURE 
INFLATE  MIDDLE  EAR  CANAL 
INFLATE  MIDDLE  EAR  CANAL 
CATHETER I ZE  MIDDLE  EAR  CANAL 
INSET  MIDDLE  EAR  BAFFLE 
INCISION  OF  EARDRUM 
INCISION  OF  EARDRUM 
REMOVE  VENTILATING  TUBE 
CREATE  EARDRUM  OPENING 


PRACTICE 

MAL- 

SOURCE      CLOOAL 

yoK 

EXPENSE 

PRACTICE 

TOTAL         OF  1 

ARK      FEE 

RMM 

RMM 

RMJ« 

RWM            RVM        PERIOD 

2.44 

2.04 

0.11 

4.99 

1             010 

S.OO 

4.31 

0.23 

9.54 

1              090 

1.88 

0.78 

0.04 

2.70           ( 

I             010 

0.52 

0.56 

0.03 

1.11           . 

I              000 

5.25 

8.19 

0.44 

13.88 

1              090 

7.33 

10.67 

0.66 

18.66 

1             090 

7.12 

9.08 

0.52 

16.72 

1             090 

8.20 

12.50 

0.86 

21.56 

1             090 

4.77 

6.78 

0.36 

11.91 

1             090 

7.16 

5.90 

0.40 

13.46 

1             090 

4.12 

3.30 

0.17 

7.59 

1             090 

4.34 

6.23 

0.34 

10.91 

1              090 

7.31 

8.45 

O.U 

16.20 

1             090 

0.00 

0.00 

0.00 

0.00 

YTY 

1.73 

1.05 

0.06 

2.84 

1              010 

2.37 

1.07 

0.06 

3.S0 

1              010 

0.94 

0.80 

0.04 

1.78           i 

I              010 

11.04 

8.01 

0.79 

19.84 

1              090 

10.95 

9.17 

0.52 

20.64 

1              090 

4.86 

3.89 

0.29 

9.04 

I              000 

7.49 

9.72 

0.55 

17.7* 

1               090 

4.67 

3.88 

0.24 

8.79 

t              000 

3.81 

3.00 

0.17 

6.98 

1               010 

10.64 

8.75 

0.53 

19.92 

1              090 

13.34 

11.95 

0.78 

26.07 

1           zzz 

6.53 

2.84 

0.15 

9.52 

1              090 

2.12 

1.07 

0.05 

3.24 

1              010 

8.10 

13.39 

0.78 

22.27 

1              090 

8.67 

6.91 

0.48 

16.06 

1              090 

8.65 

15.57 

0.87 

25.09 

1              090 

1.77 

0.97 

0.04 

2.78 

1              010 

6.97 

4.47 

0.24 

11.68 

1              090 

.  1.16 

O.U 

0.02 

1.62           i 

t             010 

1.SS 

0.59 

0.03 

2.17           i 

{             010 

1.62 

1.57 

0.09 

3.28 

010 

2.23 

2.04 

0.10 

4.37 

010 

1.29 

0.52 

0.03 

1.84            i 

I              010 

0.84 

0.55 

0.04 

1.43            i 

t              000 

0.00 

0.00 

0.00 

0.00 

YYY 

1.48 

0.36 

0.03 

1.87            i 

I             010 

2.17 

1.22 

0.13 

3.52 

1             010 

1.51 

0.47 

0.04 

2.02        : 

I             010 

0.00 

0.00 

0.00 

0.00 

XXX 

0.80 

0.70 

0.07 

1.57           i 

t             000 

0.90 

0.84 

0.09 

1.83        : 

I             000 

3.52 

2.77 

0.38 

6.67 

090 

4.16 

0.82 

0.07 

5.05 

1              090 

7.21 

8.43 

0.93 

16.57 

090 

2.67 

2.64 

0.29 

5.60 

090 

13.70 

11.03 

1.32 

26.05            1 

090 

17.95 

16.78 

1.70 

36.43        : 

t              090 

0.81 

O.U 

0.04 

1.29        : 

t             010 

1.21 

1.12 

0.11 

2.44            \ 

010 

0.65 

0.24 

0.02 

0.91            i 

I             000 

0.87 

0.53 

0.05 

1.45          ; 

t             010 

1.43 

0.78 

0.08 

2.29           1 

010 

0.00 

0.00 

0.00 

0.00 

XXX 

11.16 

10.37 

1.13 

22.66           1 

090 

17.49 

15.43 

1.75 

34.67           1 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

0.87 

0.47 

0.05 

1.39           1 

010 

0.67 

0.26 

0.03 

0.96            1 

010 

2.72 

0.51 

0.04 

3.27           1 

010 

0.34 

0.64 

0.07 

1.05           i 

>              000 

1.35 

0.73 

0.08 

2.16        : 

010 

1.77 

1.20 

0.13 

3.10           i 

010 

0.90 

0.64 

0.06 

1.60        : 

000 

1.55 

1.40 

0.15 

3.10           2 

010 
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ADDCHOUM  • 

tEUTIVC  VALUE  MITS  (IIWJs)  AND  RELATED  INFOMATIGN 


• 

1 

•RACTICE 

NAL- 

rnrnCE   GLOBAL 

MOM    1 

EXPENSE   PRACTICE 

TOTAL 

or  WORK   FEE 

NCKS*    WD   STATUS           OeSOIPTIW 

RVUb 

R1AM 

RMM 

RVUa 
4.S 

R^M    PERIOD 

69436           A 

CHEATE  EANOmjM  OPEMIHfi 

2.02 

2.24 

0.24 

«     2 

010 
090 

69440           A 

EXPIORATIGH  Of  MtOOLE  EAR 

7.70 

9.16 

0.96 

17.84     1 

694S0           A 
69501           A 

EARDtUM  REVISION 
IMSTOIDECTOMT 

5.73 
9.29 

5.14 
11.49 

0.S5 
1.23 

11.42     1 
22.01     1 

090 
090 

69502           A 

IMSTOIDECTOMT 

12.60 

14.08 

1.53 

28.21     1 

090 
090 

69505           A 

REMOVE  NASTOIO  STRUCTURES 

13.25 

17.20 

1.86 

32.33     1 

69511           A 

EXTENSIVE  MASTOID  SURGERY 

13.80 

17.95 

1.93 

33.68     2 

uvo 

69530          A 

EXTENSIVE  MASTOID  SURGERY 

19.01 

17.61 

1.81 

38.43     1 

090 

69535          A 

REMOVE  PART  OF  TEMPORAL  DONE 

36.35 

26.63 

3.00 

65.96     1 

090 

69540          A 

REMOVE  EAR  LESION 

1.21 

1.34 

0.14 

2.69     1 

DID 

69550          A 

REMOVE  EAR  LESION 

11.27 

10.06 

1.06 

22.43     1 

WO 

69552          A 

REMOVE  EAR  LESION 

19.85 

17.63 

1.95 

39.43     2 

090 

69554          A 

REMOVE  EAR  LESION 

27.17 

24.09 

2.78 

54.04     1 

090 

»    69601           A 

MASTOID  SURGERY  REVISION 

13.48 

14.78 

1.64 

29.90     1 

090 

6M02           A 

MASTOID  SURGERY  REVISION 

13.88 

17.15 

1.84 

32.87     1 

090 

69603           A 

MASTOID  SURGERY  REVISION 

14.33 

18.27 

1.97 

34.57     2 

090 

69604           A 

MASTOID  SURGERY  REVISION 

14.33 

27.20 

2.85 

U.S8     i 

090 

69605           A 

MASTOID  SURGERY  REVISION 

19.01 

15.76 

1.95 

36.72     I 

090 

69610           A 

REPAIR  Of  EARDRUM 

4.62 

0.96 

0.10 

5.70     1 

090 

69620           A 

REPAIR  OF  EARORLM 

6.05 

11.53 

1.22 

18.80     1 

090 

69631           A 

REPAIR  EARDRUM  STRUCTURES 

10.07 

15.90 

1.70 

27.67     1 

090 

69632           A 

REBUILD  EARORLM  STRUCTURES 

13.08 

16.94 

1.82 

31.84     1 

090 

69633           < 

REiUILO  EARDRUM  STRUCTURES 

12.40 

17.65 

1.87 

31.92     1 

090 

69635           1 

REPAIR  EARDRUM  STRUCTURES 

13.71 

18.86 

2.02 

34.59     1 

090 

69636           ' 

RERUILD  EARDRUM  STRUCTURES 

15.69 

20.50 

2.22 

38.41     1 

090 

69637           1 

\           REIUILO  EARDRUM  STRUCTURES 

15.56 

21.87 

2.33 

39.76     1 

090 

69641           1 

\           REVISE  MIOOLE  EM  I   MASTOID 

12.95 

18.59 

1.96 

33.50     1 

090 

69642           1 

\            REVISE  HIDOLE  EAR  I   MASTOID 

17.25 

21.72 

2.32 

41.29 

UVU 

69643           1 

\            REVISE  MIDDLE  EAR  t   MASTOID 

15.60 

23.51 

2.64 

41.75 

1      UVU 

69644           1 

\            REVISE  MIDDLE  EAR  t  MASTOID 

17.34 

26.22 

2.85 

46.41 

090 

69645           1 

\            REVISE  HIDOLE  EAR  I   MASTOID 

16.65 

24.80 

2.64 

44.09 

090 

69646           ' 

)     REVISE  MIDDLE  EAR  t  MASTOID 

18.28 

23.14 

2.53 

43.95 

1      090 

69650           t 

t     RELEASE  MIDDLE  EAR  BONE 

9.91 

13.43 

1.40 

24.74 

1      UVU 

¥Hita                         i 

i           REVISE  MIDDLE  EAR  BONE 

12.27 

17.77 

1.91 

31.95 

1      090 

69661           t 

\            REVISE  MIDDLE  EAR  BONE 

16.14 

19.44 

2.04 

37.62 

1      090 

69662          i 

k     REVISE  MIDDLE  EAR  BONE 

15.85 

14.80 

1.57 

32.22 

1      090 

69666          i 

k     REPAIR  MIDDLE  EAR  STRUCTURES 

9.87 

16.91 

1.86 

28.64 

1      090 

69667          < 

k     REPAIR  MIOOLE  EAR  STRUCTURES 

9.89 

16.58 

1.75 

28.22 

1      U90 

69670          < 

\            REMOVE  MASTOID  AIR  CELLS 

11.64 

10.73 

1.13 

23.50 

1      UVU 

69676          ' 

k     REMOVE  MIDDLE  EAR  NERVE 

9.72 

8.96 

0.91 

19.61 

1      UVU 

69700           i 

k     CLOSE  MASTOID  FISTULA 

8.40 

8.28 

0.86 

17.56 

1      090 

69710          1 

1     IMPLANT/REPLACE  HEARING  AID 

0.00 

0.00 

0.00 

0.00 

XXX 

69711          J 

1     REMOVE/REPAIR  HEARING  AID 

10.67 

8.89 

0.46 

20.02 

1      090 

69720          / 

1     RELEASE  FACIAL  MERVE 

14.53 

21.19 

2.40 

38.12 

1      090 

69725          i 

1     RELEASE  FACIAL  NERVE 

16.67 

15.43 

1.59 

33.69 

1      090 

69740 

1     REPAIR  FACIAL  NERVE 

16.22 

12.47 

1.78 

30.47 

1      OVO 

69745 

1     REPAIR  FACIAL  NERVE 

16.96 

16.81 

1.62 

35.39 

1      090 

69799 

C     MIDDLE  EAR  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

69801 

K     INCISE  INNER  EAR 

8.63 

17.49 

1.93 

28.05 

1      090 

69602 

1     INCISE  INNER  EAR 

13.11 

11.85 

1.29 

26.25 

1      090 

69805 

A     EXPLORE  INNER  EAR 

10.82 

9.67 

1.06 

21.55 

1      090 

69806 

A     EXPLORE  INNER  EAR 

12.46 

24.31 

2.67 

39.U 

1      090 

69620 

A     ESTABLISH  INNER  EAR  UINDOU 

10.69 

9.33 

1.05 

21.07 

1      UVU 

69840 

A     REVISE  INNER  EAR  WIHDOU 

10.59 

8.94 

0.55 

20.08 

1      090 

69905 

A     REMOVE  INNER  EAR 

11.27 

19.37 

2.18 

32.82 

1      090 

69910 

A     REMOVE  INNER  EAR  t  MASTOID 

13.80 

24.11 

2.47 

40.38 

2      090 

69915 

A     INCISE  INNER  EAR  NERVE 

20.95 

18.67 

2.13 

41.75 

1      090 

69930 

A     IMPLANT  COCHLEAR  DEVICE 

14.76 

33.96 

3.52 

52.26 

1      090 

69949 

C     INNER  EAR  SURGERY  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

YYY 

69950 

A     INCISE  INNER  EAR  NERVE 

22.29 

18.96 

2.44 

43.69 

1      090 

69955 

A     RELEASE  FACIAL  NERVE 

23.31 

21.37 

2.37 

47.05 

1      090 

69960 

A     RELEASE  INNER  EAR  CANAL 

20.81 

18.81 

2.04 

41.66 

1      090 

69970 

A     REMOVE  INNER  EAR  LESION 

23.50 

20.75 

2.39 

46.64 

1      UVO 

69979 

C     TEMPORAL  BONE  SURGERY 

0.00 

0.00 

0.00 

0.00 

YYY 

70010 

A     CONTRAST  X-RAY  OF  BRAIN 

1.25 

4.91 

0.35 

6.51 

2      XXX 

70010     TC 

A    CONTRAST  X-RAY  OF  BRAIN 

0.00 

4.35 

0.27 

4.62 

XXX 

70010     26 

A     CONTRAST  X-RAY  Of  BRAIN 

1.25 

0.56 

0.08 

1.89 

2      XXX 

70011 

D     CONTRAST  X-RAY  Of  BRAIN 

0.00 

0.00 

0.00 

0.00 

XXX 

•All 
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ADDENDUM  I 
KUTIVE  VALUE  UNITS  (RVUt)  AND  REUTCO  INFORMATION 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    Of 

WORK   FEE 

NCPC8* 

WD   ITATUt 

DCtOIIPTION 

RVUs 

RWlB 

RWJb 

RIAlR     RMM    PERIOD 

70015 

A    CONTRAST  X-RAY  Of  8RAIH 

1.25 

1.92 

0.17 

3.34 

2      XXX 

70015 

TC 

A    CONTRAST  X-RAY  Of  DRAIN 

0.00 

1.36 

0.09 

1.45 

XXX 

70015 

26 

A    CONTRAST  X-RAY  Of  BRAIN 

1.2S 

0.56 

0.06 

1.89 

2      XXX 

70016 

»    CONTRAST  X-RAY  OF  BRAIN 

0.00 

0.00 

0.00 

0.00 

XXX 

70030 

%          X-RAY 

EYE  FOR 

fOREIGN  BODY 

0.18 

0.50 

0.04 

0.72 

2      XXX 

70030 

TC 

A    X-RAT 

EYE  FOR 

FOREIGN  BODY 

0.00 

0.42 

0.03 

0.45 

XXX 

70030 

26 

A    X-RAT 

EYE  FOR 

FOREIGN  BODY 

0.18 

0.06 

0.01 

0.27 

\               XXX 

70100 

A    X-RAY 

EXAM  Of 

JAW 

0.19 

0.62 

0.04 

0.85 

2      XXX 

70100 

TC 

A    X-RAT 

EXAM  Of 

JAW 

0.00 

O.SS 

0.03 

0.56 

XXX 

70100 

26 

A    X-RAY 

EXAM  Of 

JAW 

0.19 

0.09 

0.01 

0.29 

Z      XXX 

70110 

A    X-RAY 

EXAM  Of 

JAW 

0.26 

0.75 

0.06 

1.07 

2      XXX 

70110 

TC 

A    X-UY 

EXAM  Of 

JAW 

0.00 

0.63 

0.04 

0.67 

XXX 

70110 

26 

»    X-RAY 

EXAM  Of 

JAW 

0.26 

0.12 

0.02 

0.40 

\               XXX 

70120 

A    X-RAY  EXAM  Of  MASTOIDS 

0.19 

0.72 

0.05 

0.96 

(      XXX 

70120 

TC 

k    X-RAY  EXAM  Of  MASTOIDS 

0.00 

0.63 

0.04 

0.67 

XXX 

70120 

26 

Ik    X-RAY  EXAM  Of  MASTOIDS 

0.19 

0.09 

0.01 

0.29 

2      XXX 

70130 

K          X-RAY 

EXAM  Of 

MASTOIDS 

0.35 

0.95 

0.07 

1.37 

2      XXX 

7013O 

TC 

Ik    X-RAY 

EXAM  Of 

MASTOIDS 

0.00 

0.79 

0.05 

O.M 

XXX 

70130 

26 

Ik    X-RAT  EXAM  OF  MASTOIDS 

0.3S 

0.16 

0.02 

0.53 

2      XXX 

70134 

Ik    X-RAY 

EXAM  Of 

MIDDLE  EAR 

0.35 

0.90 

0.07 

1.32 

2      XXX 

70134 

TC 

Ik    X-RAY 

EXAM  OF 

MIDDLE  EAR 

0.00 

0.74 

0.05 

0.79 

XXX 

70134 

26 

K           X-RAY 

EXAM  OF 

MIDDLE  EAR 

0.35 

0.16 

0.02 

0.53 

2     XXX 

70140 

\           X-RAY 

EXAM  OF 

FACIAL  BONES 

0.20 

0.72 

0.05 

0.97 

2      XXX 

70140 

TC    i 

(    X-RAY 

EXAM  OF 

FACIAL  BONES 

0.00 

0.63 

0.04 

0.67 

XXX 

70140 

26    i 

k     X-RAY 

EXAM  OF 

FACIAL  BONES 

0.20 

0.09 

0.01 

0.30     . 

I                XXX 

70150 

k    X-RAY 

EXAM  OF 

FACIAL  BONES 

0.27 

0.91 

0.07 

1.25     < 

I              XXX 

70150 

TC     / 

k    X-RAY 

EXAM  OF 

FACIAL  BONES 

0.00 

0.79 

0.05 

0.84 

XXX 

70150 

26    i 

k    X-RAY 

EXAM  OF 

FACIAL  BONES 

0.27 

0.12 

0.02 

0.41     ; 

I               XXX 

70160 

k     X-RAY 

EXAM  OF 

NASAL  BONES 

0.18 

0.61 

0.04 

0.83     i 

i                XXX 

70160 

TC 

k     X-RAY 

EXAM  OF 

NASAL  BONES 

0.00 

0.53 

0.03 

0.56 

XXX 

70160 

26    i 

k    X-RAY 

EXAM  OF 

NASAL  BONES 

0.18 

0.08 

0.01 

0.27     i 

I               XXX 

70170 

k     X-RAY 

EXAM  OF 

TEAR  DUCT 

0.31 

1.09 

0.08 

1.48    ; 

\               XXX 

70170 

TC    i 

k    X-RAY 

EXAM  OF 

TEAR  DUCT 

0.00 

0.95 

0.06 

1.01 

XXX 

70170 

26    / 

k    X-RAY 

EXAM  OF 

TEAR  DUCT 

0.31 

0.14 

0.02 

0.47     i 

\              XXX 

70171 

)    X-RAY 

EXAM  OF 

TEAR  DUCT 

0.00 

0.00 

0.00 

0.00 

XXX 

70190 

k    X-RAY 

EXAM  OF 

EYE  SOCKETS 

0.22 

o.n 

0.05 

1.00   : 

I               XXX 

70190 

TC    1 

k    X-RAY 

EXAM  OF 

EYE  SOCKETS 

0.00 

0.63 

0.04 

0.67 

XXX 

70190 

26    / 

k     X-RAY 

EXAM  OF 

EYE  SOCKETS 

0.22 

0.10 

0.01 

0.33     . 

i                XXX 

70200 

k     X-RAY 

EXAM  OF 

EYE  SOCKETS 

0.29 

0.92 

0.07 

1.28    ; 

I               XXX 

70200 

TC    J 

k     X-RAY 

EXAM  OF 

EYE  SOCKETS 

0.00 

0.79 

0.05 

0.84 

XXX 

70200 

26    / 

k     X-RAY 

EXAM  OF 

EYE  SOCKETS 

0.29 

0.13 

0.02 

0.44     ; 

I                XXX 

70210 

k    X-RAY 

EXAM  OF 

SINUSES 

0.18 

0.71 

0.05 

0.94     i 

!      XXX 

70210 

TC    < 

\           X-RAY 

EXAM  OF 

SINUSES 

0.00 

0.63 

0.04 

0.67 

XXX 

70210 

26    t 

\           X-RAY 

EXAM  OF 

SINUSES 

0.18 

0.08 

0.01 

0.27     J 

XXX 

70220 

\          X-RAY 

EXAM  OF 

SINUSES 

0.26 

0.91 

0.07 

1.24     2 

!      XXX 

70220 

TC    1 

i           X-RAY 

EXAM  OF 

SINUSES 

0.00 

0.79 

0.05 

0.84 

XXX 

70220  . 

26    t 

\           X-RAY 

EXAM  OF 

SINUSES 

0.26 

0.12 

0.02 

0.40     2 

!      XXX 

70240 

k     X-RAY 

EXAM  PITUITART  SADDLE 

0.20 

0.51 

0.04 

0.75     2 

!      XXX 

70240 

TC    4 

\          X-RAY 

EXAM  PITUITARY  SADDLE 

0.00 

0.42 

0.03 

0.45 

XXX 

70240 

26    1 

\          X-RAY 

EXAM  PITUITARY  SADDLE 

0.20 

0.09 

0.01 

0.30     2 

>       XXX 

70250 

k    X-RAY 

EXAM  Of 

SKULL 

0.25 

0.74 

0.06 

1.05     2 

XXX 

70250 

TC    1 

\          X-RAY  EXAM  OF 

SKULL 

0.00 

0.63 

0.04 

0.67 

XXX 

70250 

26    1 

k    X-RAY 

EXAM  OF 

SKULL 

0.25 

0.11 

0.02 

0.38     2 

XXX 

70260 

I   .  X-RAY 

EXAM  OF 

SKULL 

0.35 

1.05 

0.08 

1.48     2 

XXX 

70260 

TC    i 

X-RAY 

EXAM  OF 

SKULL 

0.00 

0.89 

0.06 

0.95 

XXX 

70260 

26    A 

X-RAY 

EXAM  OF 

SKULL 

0.35 

0.16 

0.02 

0.53     2 

XXX 

70300 

X-RAY 

EXAM  OF 

TEETH 

0.10 

0.31 

0.03 

0.44     2 

XXX 

70300 

TC    1 

X-RAY 

EXAM  OF 

TEETH 

0.00 

0.26 

0.02 

0.28 

XXX 

70300 

26    A 

X-RAY 

EXAM  OF 

TEETH 

0.10 

0.05 

0.01 

0.16     2 

XXX 

70310 

X-RAT 

EXAM  OF 

TEETH 

0.16 

0.49 

0.04 

0.69     2 

XXX 

70310 

TC    A 

X-RAY 

EXAM  Of 

TEETN 

0.00 

0.42 

0.03 

0.45 

XXX 

70310 

26    A 

X-RAY 

EXAM  Of 

TEETH 

0.16 

0.07 

0.01 

0.24     2 

XXX 

70320 

FULL  NOUTN  X-RAY  Of  TEETN 

0.23 

0.89 

0.07 

1.19     2 

XXX 

70320 

TC    A 

fULL  MOUTH  X-RAY  Of  TEETH 

0.00 

0.79 

0.05 

0.84 

XXX 

70320 

26    A 

FULL  MOUTH  X-RAY  Of  TEETN 

0.23 

0.10 

0.02 

0.35     2 

XXX 

70328 

X-RAY 

EXAM  Of 

JAW  JOINT 

0.19 

0.59 

0.04 

0.82     2 

XXX 

70328 

TC    A 

X-RAY  EXAM  Of 

JAW  JOINT 

0.00 

0.50 

0.03 

0.53 

XXX 

70328 

26    A 

X-RAY  EXAM  Of 

JAW  JOINT 

0.19 

0.09 

0.01 

0.29     2 

XXX 
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BCPCS*         WD       STATW 


ADOCHOUM  ■ 
KUTIVE  VALUe  UMITS  («W«)  AMD  BELATfO   IMFOWATIOII 


OeSCIIPTION 


70330 

70330 

TC    * 

70330 

26    A 

70332 

7QS32 

TC    A 

70332 

26    A 

T03S3 

70336 

70336 

TC    A 

70336 

26    A 

70350 

703S0 

TC     A 

70350 

26    A 

70355 

70355 

TC    A 

70355 

26    A 

70360 

70360 

TC     A 

70360 

26    A 

70370 

70370 

TC    A 

70370 

26    A 

70371 

70371 

TC     A 

70371 

26     A 

70373 

70373 

TC    A 

70373 

26    A 

70374 

70380 

70380 

TC    A 

70380 

26    A 

70390 

70390 

TC    A 

70390 

26    A 

70391 

70450 

70450 

TC    A 

70450 

26    A 

70460 

70460 

TC     A 

70460 

26    A 

70470 

70470 

TC     A 

70470 

26    A 

70480 

70480 

TC    A 

70480 

26    A 

70481 

70481 

TC    A 

70481 

26    A 

70482 

70482 

TC     A 

70482 

26    A 

70486 

70486 

TC    A 

70486 

26    A 

70487 

70487 

TC     A 

70487 

26    A 

70488 

70488 

TC     A 

70488 

26     A 

70490 

70490 

TC     A 

70490 

26    A 

70491 

70491 

TC    A 

X-tAT  EXAM  Of  JAU  JOINTS 
X-UY  EXAM  Of  JAW  JOINTS 
X-RAT  EXAM  Of  JAU  JOINTS 
X-RAY  EXAM  Of  JAU  JOINT 
X-RAY  EXAM  Of  JAU  JOINT 
X-RAT  EXAM  Of  JAU  JOINT 
X-RAY  EXAM  OF  JAU  JOINT 
HAGMETIC  IMAGE  JAU  JOINT 
NAGMEriC  IMAGE  JAU  JOINT 
HAGMETIC  IMAGE  JAU  JOINT 
X-RAY  HEAD  FOtt  ORTHODONTIA 
X-RAY  HEAD  FOR  ORTHODONTIA 
X-RAY  HEAD  FOR  QtTHODOHTIA 
PANORAMIC  X-RAY  Of  JAUS 
PANORAMIC  X-RAY  Of  JAUS 
PANORAMIC  X-RAY  Of  JAUS 
X-RAY  EXAM  OF  NECK 
X-RAY  EXAM  OF  MECK 
X-RAY  EXAM  OF  NECK 
TMKMT  X-RAY  t  FLUOROSCOPY 
THRO*T  X-RAY  t  FLUOROSCOPY 
THRO*T  X-RAY  I   FLUOROSCOPY 
SPEECH  EVALUATION,  COMPLEX 
SPEECH  EVALUATION,  COMPLEX 
SPEECH  EVALUATION,  COMPLEX 
CONTRAST  X-RAY  OF  LARYNX 
CONTRAST  X-RAY  OF  LARYNX 
CONTRAST  X-RAY  OF  LARYNX 
CONTRAST  X-RAY  OF  LARYNX 
X-RAY  EXAM  OF  SALIVARY  GLAND 
X-RAY  EXAM  OF  SALIVARY  GLANO 
X-RAY  EXAM  OF  SALIVARY  GLANO 
X-RAY  EXAM  OF  SALIVARY  OUCT 
X-RAY  EXAM  OF  SALIVARY  DUCT 
X-RAY  EXAM  OF  SALIVARY  OUCT 
X-RAY  EXAM  OF  SALIVARY  DUCT 
CAT  SCAN  OF  HEAD  OR  BRAIN 
CAT  SCAN  OF  HEAD  OR  BRAIN 
CAT  SCAN  OF  HEAD  OR  BRAIN 
CONTRAST  CAT  SCAN  OF  HEAD 
CONTRAST  CAT  SCAN  OF  HEAD 
CONTRAST  CAT  SCAN  OF  HEAD 
CONTRAST  CAT  SCANS  OF  HEAD 
CONTRAST  CAT  SCANS  OF  HEAD 
CONTRAST  CAT  SCANS  OF  HEAD 
CAT  SCAN  OF  SKULL 
CAT  SCAN  OF  SKULL 
CAT  SCAN  OF  SKULL 
CONTRAST  CAT  SCAN  OF  SKULL 
CONTRAST  CAT  SCAN  OF  SKULL 
CONTRAST  CAT  SCAN  OF  SKULL 
CONTRAST  CAT  SCANS  OF  SKULL 
CONTRAST  CAT  SCANS  OF  SKULL 
CONTRAST  CAT  SCANS  OF  SKULL 
CAT  SCAN  OF  FACE,  JAU 
CAT  SCAN  OF  FACE,  JAU 
CAT  SCAN  OF  FACE,  JAU 
CONTRAST  CAT  SCAN.  FACE/ JAU 
CONTRAST  CAT  SCAN,  FACE/ JAU 
CONTRAST  CAT  SCAN.  FACE/JAU 
CONTRAST  CAT  SCANS  FACE/JAU 
CONTRAST  CAT  SCANS  FACE/JAU 
CONTRAST  CAT  SCANS  FACE/JAU 
CAT  SCAN  OF  NECK  TISSUE 
CAT  SCAN  OF  HECK  TISSUE 
CAT  SCAN  OF  NECK  TISSUE 
CONTRAST  CAT  Of  NECK  TISSUE 
CONTRAST  CAT  OF  NECK  TISSUE 
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PRACTICE 

NAL- 

SOURCE 

GLOBAL 

UHRV    EXPENSE   PRACTICE 

TOTAL 

OF  UORK 

FEE 

KMt 

RWM 

RMJt 

1.27 

RVUS 

PERIOD 

0.S 

0.95 

0.07 

2 

XXX 

0.00 

0.84 

0.05 

0.89 

XXX 

0.25 

0.11 

0.02 

0.38 

XXX 

0.S8 

2.37 

0.17 

3.12 

XXX 

0.00 

2.11 

0.13 

2.24 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.00 

11.70 

0.77 

13.47 

XXX 

0.00 

11.2S 

0.71 

11.96 

XXX 

1.00 

0.4S 

0.06 

1.51 

XXX 

0.17 

0.4S 

0.03 

0.65 

XXX 

0.00 

0.37 

0.02 

0.39 

XXX 

0.17 

0.06 

0.01 

0.26 

XXX 

0.21 

0.67 

0.05 

0.93 

XXX 

0.00 

0.58 

0.04 

0.62 

XXX 

0.21 

0.09 

0.01 

0.31 

XXX 

0.18 

0.50 

0.04 

0.72 

XXX 

0.00 

0.42 

0.03 

0.45 

XXX 

0.18 

0.08 

0.01 

0.27 

XXX 

0.33 

1.46 

0.10 

1.89 

XXX 

0.00 

1.31 

0.08 

1.39 

XXX 

0.33 

0.15 

0.02 

0.50 

XXX 

0.88 

2.51 

0,19 

3.58 

XXX 

0.00 

2.11 

0.13 

2.24 

XXX 

0.88 

0.40 

0.06 

1.34 

2 

XXX 

0.46 

2.00 

0.14 

2.60 

2 

XXX 

0.00 

1.79 

0.11 

1.90 

XXX 

0.46 

0.21 

0.03 

0.70 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.18 

0.76 

0.05 

0.99 

I 

XXX 

0.00 

0.68 

0.04 

0.72 

XXX 

0.18 

0.08 

0.01 

0.27 

2 

XXX 

0.39 

1.96 

0.14 

2.49 

2 

XXX 

0.00 

1.79 

0.11 

1.90 

XXX 

0.39 

0.17 

0.03 

0.59 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.90 

5.14 

0.36 

6.40 

2 

XXX 

0.00 

4.74 

0.30 

5.04 

XXX 

0.90 

0.40 

0.06 

1.36 

2 

XXX 

1.19 

6.21 

O.U 

7.84 

2 

XXX 

0.00 

5.68 

0.36 

6.04 

XXX 

1.19 

0.53 

0.08 

1.80 

2 

XXX 

1.34 

7.70 

0.54 

9.58 

2 

XXX 

0.00 

7.10 

0.45 

7.55 

XXX 

1.34 

0.60 

0.09 

2.03 

2 

XXX 

1.35 

5.35 

0.39 

7. 

09 

2 

XXX 

0.00 

4.74 

0.30 

5.04 

XXX 

1.35 

0.61 

0.09 

2.05 

2 

XXX 

1.46 

6.33 

0.45 

8.24 

2 

XXX 

0.00 

5.68 

0.36 

•  6.04 

XXX 

1.46 

0.65 

0.09 

2.20 

2 

XXX 

1.53 

7.78 

0.55 

9.86 

2 

XXX 

0.00 

7.10 

0.45 

7.55 

XXX 

1.53 

0.68 

0.10 

2.31 

2 

XXX 

1.20 

5.28 

0.38 

6.86 

2 

XXX 

0.00 

4.74 

0.30 

5.04 

XXX 

1.20 

0.54 

0.08 

1.82 

2 

XXX 

1.37 

6.29 

0.45 

8.11 

2 

XXX 

0.00 

5.68 

0.36 

6.04 

XXX 

1.37 

0.61 

0.09 

2.07 

2 

XXX 

1.50 

7.77 

0.55 

9.82 

2 

XXX 

0.00 

7.10 

0.45 

7.55 

XXX 

1.50 

0.67 

0.10 

2.27 

2 

XXX 

1.35 

5.35 

0.39 

7 

.09 

2 

XXX 

0.00 

4.74 

0.30 

5 

.04 

XXX 

1.SS 

0.61 

0.09 

2 

.05 

2 

XXX 

1.46 

6.33 

0.45 

8 

.24 

2 

XXX 

0.00 

5.68 

0.36 

6 

.04 

XXX 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFORMATION 


J 

PRACTICE 

MAL- 

SOURCE  GLOML 

• 

UORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

UORK   FEE 

HCPCS* 

NCO   STATUS 

DESCRIPTION 

RVUa 

RVU« 

RVUt 

RVUt     RVUs    PERIOD 

70491 

26 

k          CONTRAST  CAT  OF  NECK  TISSUE 

1.46 

0.65 

0.09 

2.20 

2      XXX 

70492 

K     CONTRAST  CAT  OF  NECK  TISSUE 

1.53 

7.78 

0.55 

9.86 

2      XXX 

70492 

TC 

k     CONTRAST  CAT  OF  NECK  TISSUE 

0.00 

7.10 

0.45 

7.55 

X)0( 

70492 

26 

K     CONTRAST  CAT  OF  NECK  TISSUE 

1.53 

0.68 

0.10 

2.31 

2      XXX 

70540 

k     NAGNETICIMAGE,FACE,NECK(HRI) 

1.56 

11.95 

0.81 

14.32 

2      XXX 

70540 

TC 

k     MAGNET  I CIMAGE, FACE, NECK(NRI) 

0.00 

11.25 

0.71 

11.96 

XXX 

70540 

26 

\          NAGNETICIHAGE,FACE,NECK(MRI) 

1.56 

0.70 

0.10 

2.36 

2      XXX 

70551 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

1.56 

11.95 

0.81 

14,32 

2      XXX 

70551 

TC 

k    MAGNETIC  IMAGE.  BRAIN  (MRI) 

0.00 

11.25 

0.71 

11.96 

XXX 

70551 

26 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

1.56 

0.70 

0.10 

2,36 

2      XXX 

70552 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

1.87 

14.34 

0.97 

17,18 

2      XXX 

70552 

TC 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

0.00 

13.50 

0.85 

14.35 

XXX 

70552 

26 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

1.87 

0.84 

0.12 

2.83 

2      XXX 

70553 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

2.49 

26.12 

1.73 

30.34 

2      XXX 

70553 

TC    i 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

0.00 

25.00 

1.57 

26.57 

XXX 

70553 

26    i 

k    MAGNETIC  IMAGE,  BRAIN  (MRI) 

2.49 

1.12 

0.16 

3,77 

2      XXX 

71010 

k    CHEST 

X-RAY 

0.19 

0.56 

0.04 

0.79 

2      XXX 

71010 

TC    / 

k    CHEST 

X-RAT 

0.00 

0.48 

0.03 

0.51 

XXX 

71010 

26    / 

k    CHEST 

X-RAY 

0.19 

0.08 

0.01 

0.28 

2      XXX 

71015 

k    CHEST 

X-RAY 

0.22 

0.63 

0.04 

0.89 

2      XXX 

71015 

TC    / 

k    CHEST 

X-RAY 

0.00 

0.53 

0.03 

0.56 

XXX 

71015 

26    J 

k    CHEST 

X-RAY 

0.22 

0.10 

0.01 

0,33 

2      XXX 

71020 

k    CHEST 

X-RAY 

0.23 

0.73 

0.05 

1.01 

2      XXX 

71020 

TC    / 

k    CHEST 

X-RAY 

0.00 

0.63 

0.04 

0.67 

XXX 

71020 

26    / 

k    CHEST 

X-RAY 

0.23 

0.10 

0.01 

0.34 

2      XXX 

71021 

k    CHEST 

X-RAY 

0.28 

0.86 

0.07 

1.21 

2      XXX 

71021 

TC    1 

k     CHEST 

X-RAY 

0.00 

0.74 

0.05 

0.79 

XXX 

71021 

26    / 

k    CHEST 

X-RAY 

0.28 

0.12 

0.02 

0.42 

Z               XXX 

71022 

k    CHEST 

X-RAY 

0.32 

0.88 

0.07 

1,27 

I               XXX 

71022 

TC    / 

k    CHEST 

X-RAY 

0.00 

0.74 

0.05 

0,79 

XXX 

71022 

26    / 

k    CHEST 

X-RAY 

0.32 

0.14 

0.02 

0,48 

2      XXX 

71023  ' 

k     CHEST 

X-RAY  AND  FLUOROSCOPY 

0.40 

0.97 

0.08 

1,45 

2       XXX 

71023 

TC    / 

k     CHEST 

X-RAY  AND  FLUOROSCOPY 

0.00 

0.79 

0.05 

0,84 

XXX 

71023 

26    / 

k    CHEST 

X-RAY  AND  FLUOROSCOPY 

0.40 

0.18 

0.03 

0,61 

Z      XXX 

71030 

k    CHEST 

X-RAY 

0.32 

0.93 

0.07 

1,32 

I               XXX 

71030 

TC    / 

k    CHEST 

X-RAY 

0.00 

0.79 

0.05 

0.84 

XXX 

71030 

26    i 

I     CHEST 

X-RAY 

0.32 

0.14 

0.02 

0.48 

2      XXX 

71034 

I     CHEST 

X-RAY  t  FLUOROSCOPY 

0.49 

1.67 

0.12 

2.28 

I               XXX 

71034 

TC    / 

I     CHEST 

X-RAY  t   FLUOROSCOPY 

0.00 

1.45 

0.09 

1,54 

XXX 

71034 

26    / 

I    CHEST 

X-RAY  t   FLUOROSCOPY 

0.49 

0.22 

0.03 

0,74 

Z       XXX 

71035 

I    CHEST 

X-RAY 

0.19 

0.61 

0.04 

0,84 

Z     XXX 

71035 

TC    i 

I    CHEST 

X-RAY 

0.00 

0.53 

0.03 

0.56 

XXX 

71035 

26    / 

I    CHEST 

X-RAY 

0.19 

0.08 

0.01 

0.28 

2     XXX 

71036 

I     X-RAY 

GUIDANCE  FOR  BIOPSY 

0.58 

1.84 

0.14 

2,56 

!      XXX 

71036 

TC    / 

I     X-RAY 

GUIDANCE  FOR  BIOPSY 

0.00 

1.58 

0.10 

1.68 

XXX 

71036 

26    / 

I     X-RAY 

GUIDANCE  FOR  BIOPSY 

0.58 

0.26 

0.04 

0.88 

2      XXX 

71037 

)     X-RAY 

GUIDANCE  FOR  BIOPSY 

0.00 

0.00 

0.00 

0.00 

XXX 

71038 

I    X-RAY 

GUIDANCE  FOR  BIOPSY 

0.58 

1.95 

0.15 

2.68 

J     XXX  ■ 

71038 

TC    / 

I    X-RAY 

GUIDANCE  FOR  BIOPSY 

0.00 

1.69 

0,11 

1.80 

XXX 

71038 

26    i 

I    X-RAY 

GUIDANCE  FOR  BIOPSY 

0.58 

0.26 

0.04 

0.88 

I               XXX 

71040 

I     CONTRAST  X-RAY  OF  BRONCHI 

0.62 

1.75 

0.13 

2,50 

I               XXX 

71040 

TC    t 

I    CONTRAST  X-RAY  OF  BRONCHI 

0.00 

1.47 

0.09 

1,56 

XXX 

71040 

26    / 

I    CONTRAST  X-RAY  OF  BRONCHI 

0.62 

0.28 

0.04 

0,94 

!      XXX 

71041 

)    CONTRAST  X-RAY  OF  BRONCHI 

0.00 

0.00 

0.00 

0,00 

XXX 

71060 

k    CONTRAST  X-RAY  OF  BRONCHI 

0.78 

2.56 

0.19 

3.53 

I                XXX 

71060 

TC    t 

\           CONTRAST  X-RAY  OF  BRONCHI 

0.00 

2.21 

0.14 

2.35 

XXX 

71060 

26    I 

I    CONTRAST  X-RAY  OF  BRONCHI 

0.78 

0.35 

0,05 

1.18     i 

I               XXX 

71061 

1     CONTRAST  X-RAY  OF  BRONCHI 

0.00 

0.00 

0,00 

0.00 

XXX 

71090 

k     X-RAY 

t  PACEMAKER  INSERTION 

0.58 

1.95 

0.15 

2.68     i 

!      XXX 

71090 

TC    t 

k    X-RAY  (  PACEMAKER  INSERTION 

0.00 

1.69 

0.11 

1.80 

XXX 

71090 

26    < 

\           X-RAY 

t   PACEMAKER  INSERTION 

0.58 

0.26 

0.04 

0.88     : 

I               XXX 

71100 

k    X-RAY 

EXAM  OF  RIBS 

0.23 

0.68 

0.06 

0.97     i 

(      XXX 

71100 

TC    t 

k    X-RAY 

EXAM  OF  RIBS 

0.00 

0.58 

0.04 

0,62 

XXX 

71100 

26    4 

k    X-RAY 

EXAM  OF  RIBS 

0.23 

0.10 

0,02 

0.35     : 

!      XXX 

71101 

X-RAY 

EXAM  OF  RIBS,  CHEST 

0.28 

0.81 

0.06 

1.15        4 

I               XXX 

71101 

TC    « 

X-RAY 

EXAM  OF  RIBS,  CHEST 

0.00 

0.68 

0.04 

0.72 

XXX 

71101 

26    « 

X-RAY 

EXAM  or  RIBS,  CHEST 

0.28 

0.13 

0.02 

0.43     i 

I               XXX 

71110 

X-RAY 

EXAM  OF  RIBS 

0.28 

0.92 

0.07 

1,27     i 

XXX 
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AOOENOUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

HCPCS* 

MCO   STATUS           DESCRIPTION 

RVU« 

RVUs 

RVU« 

RVU* 

RVU« 

PERIOD 

71110 

TC    A 

X-RAY  EXAM  OF  RIBS 

0.00 

0.79 

0.05 

0.84 

XXX 

71110 

26    A 

X-RAY  EXAM  OF  RIBS 

0.28 

0.13 

0.02 

0.43 

2 

XXX 

71111 

X-RAY  EXAM  OF  RIBS,  CHEST 

0.33 

1.04 

0.08 

1.45 

2 

XXX 

71111 

TC    A 

X-RAY  EXAM  OF  RIBS,  CHEST 

0.00 

0.89 

0.06 

0.95 

XXX 

71111 

26    A 

X-RAY  EXAM  OF  RIBS,  CHEST 

0.33 

0.15 

0.02 

0.50 

2 

XXX 

71120 

X-RAY  EXAM  OF  BREASTBONE 

0.21 

0.75 

0.05 

1.01 

2 

XXX 

71120 

TC    A 

X-RAY  EXAM  OF  BREASTBONE 

0.00 

0.66 

0.04 

0.70 

XXX 

71120 

26    A 

X-RAY  EXAM  OF  BREASTBONE 

0.21 

0.09 

0.01 

0.31 

2 

XXX 

71130 

X-RAY  EXAM  OF  BREASTBONE 

0.23 

0.81 

0.05 

1.09 

2 

XXX 

71130 

TC    /I 

X-RAY  EXAM  OF  BREASTBONE 

0.00 

0.71 

0.04 

0.75 

XXX 

71130 

26    « 

X-RAY  EXAM  OF  BREASTBONE 

0.23 

0.10 

0.01 

0.34 

2 

XXX 

71250 

CAT  SCAN  OF  CHEST 

1.22 

6.47 

0.45 

8.14 

2 

XXX 

71250 

TC    < 

CAT  SCAN  OF  CHEST 

0.00 

5.92 

0.37 

6.29 

XXX 

71250 

26    « 

CAT  SCAN  OF  CHEST 

1.22 

0.55 

0.08 

1.85 

2 

XXX 

71260 

CONTRAST  CAT  SCAN  OF  CHEST 

1.31 

7.69 

0.53 

9.53 

2 

XXX 

71260 

TC     » 

CONTRAST  CAT  SCAN  OF  CHEST 

0.00 

7.10 

0.45 

7.55 

XXX 

71260 

26    « 

CONTRAST  CAT  SCAN  OF  CHEST 

1.31 

0.59 

0.08 

1.96 

2 

XXX 

71270 

CONTRAST  CAT  SCANS  OF  CHEST 

1.46 

9.53 

0.65 

11.64 

2 

XXX 

71270 

TC    4 

CONTRAST  CAT  SCANS  OF  CHEST 

0.00 

8.88 

0.56 

9.44 

XXX 

71270 

26    t 

CONTRAST  CAT  SCANS  OF  CHEST 

1.46 

0.65 

0.09 

2.20 

2 

XXX 

71550 

MAGNETIC  IMAGE,  CHEST 

1.69 

12.01 

0.82 

14.52 

2 

XXX 

71550 

TC     » 

MAGNETIC  IMAGE,  CHEST 

0.00 

11.25 

0.71 

11.96 

XXX 

71550 

26    t 

MAGNETIC  IMAGE,  CHEST 

1.69 

0.76 

0.11 

2.56 

2 

XXX 

72010 

X-RAY  EXAM  OF  SPINE 

0.47 

1.24 

0.09 

1.80 

2 

XXX 

72010 

TC     1 

X-RAY  EXAM  OF  SPINE 

0.00 

1.03 

0.06 

1.09 

XXX 

72010 

26    « 

X-RAY  EXAM  OF  SPINE 

0.47 

0.21 

0.03 

0.71 

2 

XXX 

72020 

I     X-RAY  EXAM  OF  SPINE 

0.15 

0.49 

0.04 

0.68 

2 

XXX 

72020 

TC    t 

i            X-RAY  EXAM  OF  SPINE 

0.00 

0.42 

0.03 

0.45 

XXX 

72020 

26    t 

I     X-RAY  EXAM  OF  SPINE 

0.15 

0.07 

0.01 

0.23 

2 

XXX 

72040 

\            X-RAY  EXAM  OF  NECK  SPINE 

0.23 

0.71 

0.05 

0.99 

2 

XXX 

72040 

TC    < 

{           X-RAY  EXAM  OF  NECK  SPINE 

0.00 

0.61 

0.04 

0.65 

XXX 

72040 

26    t 

\           X-RAY  EXAM  OF  NECK  SPINE 

0.23 

0.10 

0.01 

0.34 

2 

XXX 

72050 

\           X-RAY  EXAM  OF  NECK  SPINE 

0.32 

1.03 

0.08 

1.43 

2 

XXX 

72050 

TC    / 

\            X-RAY  EXAM  OF  NECK  SPINE 

0.00 

0.89 

0.06 

0.95 

XXX 

72050 

26    t 

t     X-RAY  EXAM  OF  NECK  SPINE 

0.32 

0.14 

0.02 

0.48 

2 

XXX 

72052 

k     X-RAY  EXAM  OF  NECK  SPINE 

0.37 

1.30 

0.09 

1.76 

2 

XXX 

72052 

TC     / 

k     X-RAY  EXAM  OF  NECK  SPINE 

0.00 

1.13 

0.07 

1.20 

XXX 

72052 

26    / 

k     X-RAY  EXAM  OF  NECK  SPINE 

0.37 

0.17 

0.02 

0.56 

2 

XXX 

■  72069 

k     X-RAY  EXAM  OF  TRUNK  SPINE 

0.23 

0.60 

0.04 

0.87 

2 

XXX 

72069 

TC     / 

k     X-RAY  EXAM  OF  TRUNK  SPINE 

0.00 

0.50 

0.03 

0.53 

XXX 

72069 

26    i 

k     X-RAY  EXAM  OF  TRUNK  SPINE 

0.23 

0.10 

0.01 

0.34 

2 

XXX 

72070 

k     X-RAY  EXAM  OF  THORAX  SPINE 

0.23 

0.76 

0.05 

1.04 

2 

XXX 

72070 

TC     / 

k     X-RAY  EXAM  OF  THORAX  SPINE 

0.00 

0.66 

0.04 

0.70 

XXX 

72070 

26    / 

t     X-RAY  EXAM  OF  THORAX  SPINE 

0.23 

0.10 

0.01 

0.34 

2 

XXX 

72072 

»     X-RAY  EXAM  OF  THORACIC  SPINE 

0.23 

0.84 

0.06 

1.13 

2 

XXX 

72072 

TC     / 

»     X-RAY  EXAM  OF  THORACIC  SPINE 

0.00 

0.74 

0.05 

0 

.79 

XXX 

72072 

26  .  1 

t     X-RAY  EXAM  OF  THORACIC  SPINE 

0.23 

0.10 

0.01 

0 

.34 

2 

XXX 

72074 

k     X-RAY  EXAM  OF  THORACIC  SPINE 

0.23 

1.02 

0.07 

1 

.32 

2 

XXX 

72074 

TC     1 

k     X-RAY  EXAM  OF  THORACIC  SPINE 

0.00 

0.92 

0.06 

0 

.98 

XXX 

72074 

26    / 

\           X-RAY  EXAM  OF  THORACIC  SPINE 

0.23 

0.10 

0.01 

0 

.34 

2 

XXX 

72080 

k     X-RAY  EXAM  OF  TRUNK  SPINE 

0.23 

0.78 

0.05 

1 

.06 

2 

XXX 

72080 

TC     / 

\           X-RAY  EXAM  OF  TRUNK  SPINE 

0.00 

0.68 

0.04 

0 

.72 

XXX 

72080 

26    1 

\            X-RAY  EXAM  OF  TRUNK  SPINE 

0.23 

0.10 

0.01 

0 

.34 

2 

XXX 

72090 

\             X-RAY  EXAM  OF  TRUNK  SPINE 

0.29 

0.81 

0.06 

1 

.16 

2 

XXX 

72090 

TC 

k     X-RAY  EXAM  OF  TRUNK  SPINE 

0.00 

0.68 

0.04 

0 

.72 

XXX 

72090 

26 

\            X-RAY  EXAM  OF  TRUNK  SPINE 

0.29 

0.13 

0.02 

0 

.U 

2 

XXX 

72100 

k     X-RAY  EXAM  OF  LOWER  SPINE 

0.23 

0.78 

0.05 

1 

.06 

2 

XXX 

72100 

TC 

K            X-RAY  EXAM  OF  LOWER  SPINE 

0.00 

0.68 

0.04 

0 

.72 

XXX 

72100 

26 

k            X-RAY  EXAM  OF  LOWER  SPINE 

0.23 

0.10 

0.01 

0 

.34 

2 

XXX 

72110 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.32 

1.06 

0.08 

1 

.46 

2 

XXX 

72110 

TC 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.00 

0.92 

0.06 

0 

.98 

XXX 

72110 

26 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.32 

0.14 

0.02 

0 

.48 

2 

XXX 

72114 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.37 

1.35 

0.09 

1 

.81 

2 

XXX 

72114 

TC 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.00 

1.18 

0.07 

1 

.25 

XXX 

72114 

26 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.37 

0.17 

0.02 

0 

.56 

2 

XXX 

72120 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.23 

0.99 

0.07 

1 

.29 

2 

XXX 

72120 

TC 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.00 

0.89 

0.06 

0 

.95 

XXX 

72120 

26 

A     X-RAY  EXAM  OF  LOWER  SPINE 

0.23 

0.10 

0.01 

0 

.34 

2 

XXX 

•All 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUt)  AND  RELATED  INFORMATION 


NCPCS*    MOD   STATUS 


DESCRIPTION 


72125 
7212S 
72125 
72126 
72126 
72126 
72127 
72127 
72127 
72128 
72128 
72128 
72129 
72129 
72129 
72130 
72130 
72130 
72131 
72131 
72131 
72132 
72132 
72132 
72133 
72133 
72133 
72141 
72141 
72141 
72142 
72142 
72142 
72146 
72146 
72146 
72147 
72147 
72147 
72148 
72148 
72148 
72149 
72149 
72149 
72156 
72156 
72156 
72157 
72157 
72157 
72158 
72158 
72158 
72170 
72170 
72170 
72190 
72190 
72190 
72192 
72192 
72192 
72193 
72193 
72193 
72194 
72194 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 


CAT  SCAN  OF  NECK  SPINE 
CAT  SCAN  OF  NECK  SPINE 
CAT  SCAN  OF  NECK  SPINE 
CONTRAST  CAT  SCAN  OF  NECK 
CONTRAST  CAT  SCAN  OF  NECK 
CONTRAST  CAT  SCAN  OF  HECK 
CONTRAST  CAT  SCANS  OF  HECK 
CONTRAST  CAT  SCANS  OF  NECK 
CONTRAST  CAT  SCANS  OF  HECK 
CAT  SCAN  OF  THORAX  SPINE 
CAT  SCAH  OF  THORAX  SPINE 
CAT  SCAN  OF  THORAX  SPINE 
CONTRAST  CAT  SCAN  OF  THORAX 
CONTRAST  CAT  SCAN  OF  THORAX 
CONTRAST  CAT  SCAN  Of  THORAX 
CONTRAST  CAT  SCANS  OF  THORAX 
CONTRAST  CAT  SCANS  OF  THORAX 
CONTRAST  CAT  SCANS  OF  THORAX 
CAT  SCAN  OF  LOWER  SPIHE 
CAT  SCAN  OF  LOWER  SPINE 
CAT  SCAN  OF  LOWER  SPINE 
CONTRAST  CAT  OF  LOWER  SPIHE 
CONTRAST  CAT  OF  LOWER  SPIHE 
CONTRAST  CAT  OF  LOWER  SPINE 
CONTRAST  CAT  SCANS, LOW  SPINE 
CONTRAST  CAT  SCANS, LOW  SPINE 
CONTRAST  CAT  SCANS, LOW  SPINE 
MAGNETIC  IMAGE,  NECK  SPINE 

IMAGE. 

IMAGE, 

IMAGE. 

IMAGE, 

IMAGE, 

IMAGE. 

IMAGE. 

IMAGE. 

IMAGE, 

IMAGE, 

IMAGE. 

IMAGE. 
MAGNETIC  IMAGE. 
MAGNETIC  IMAGE,  LUMBAR  SPIHE 
MAGNETIC  IMAGE,  LUMBAR  SPIHE 
MAGNETIC  IMAGE, 
MAGNETIC  IMAGE, 
MAGNETIC  IMAGE. 
MAGNETIC  IMAGE. 
MAGNETIC  IMAGE. 
MAGNETIC  IMAGE,  SPIHE  (MRI) 
MAGNETIC  IMAGE,  SPINE  (MRI) 
MAGNETIC  IMAGE.  SPIHE  (MRI) 
MAGNETIC  IMAGE.  SPIHE  (MRI) 
MAGNETIC  IMAGE,  SPIHE 
MAGNETIC  IMAGE,  SPIHE 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXAM  OF  PELVIS 
X-RAY  EXAM  OF  PELVIS 
CAT  SCAN  OF  PELVIS 
CAT  SCAN  OF  PELVIS 
CAT  SCAN  OF  PELVIS 
CONTRAST  CAT  SCAN  OF  PELVIS 
CONTRAST  CAT  SCAH  OF  PELVIS 
CONTRAST  CAT  SCAH  OF  PELVIS 
CONTRAST  CAT  SCAHS  OF  PELVIS 
CONTRAST  CAT  SCAHS  OF  PELVIS 


MAGMETIC 
MAGMETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 
MAGNETIC 


HECK  SPIHE 
HECK  SPIHE 
HECK  SPIHE 
HECK  SPIHE 
HECK  SPINE 
CHEST  SPIHE 
CHEST  SPIHE 
CHEST  SPIHE 
CHEST  SPIHE 
CHEST  SPIHE 
CHEST  SPIHE 
LUMBAR  SPIHE 
LUMBAR  SPIHE 


LUMBAR  SPIHE 
LUMBAR  SPIHE 
SPINE  (MRI) 
SPIHE  (MRI) 
SPIHE  (MRI) 


(MRI) 
(MRI) 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPEHSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RMia 

RMJt 

RVUS 

RVUs 
6.14 

RVUs 

PERIOD 

1.22 

6.47 

0.45 

2 

xxx 

0.00 

S.92 

0.37 

6.29 

XXX 

1.22 

0.55 

0.06 

1.85 

xxx 

1.2» 

7.67 

0.53 

9.49 

xxx 

0.00 

7.10 

0.45 

7.55 

xxx 

1.29 

0.57 

0.06 

1.94 

xxx 

1.S4 

9.48 

0.65 

11.47 

xxx 

0.00 

8.86 

0.56 

9.U 

xxx 

1.34 

0.60 

0.09 

2.03 

xxx 

1.22 

6.47 

0.45 

8.14 

xxx 

0.00 

5.92 

0.37 

6.29 

xxx 

1.22 

0.55 

0.06 

1.85 

xxx 

1.29 

7.67 

0.53 

9.49 

xxx 

0.00 

7.10 

0.45 

7.55 

xxx 

1.29 

0.57 

0.06 

1.94 

xxx 

1.M 

9.46 

0.65 

11.47 

xxx 

0.00 

6.66 

0.56 

9.U 

xxx 

1.34 

0.60 

0.09 

2.03 

xxx 

1.22 

6.47 

0.45 

6.14 

xxx 

0.00 

5.92 

0.37 

6.29 

xxx 

1.22 

0.55 

0.06 

1.65 

xxx 

1.29 

7.67 

0.53 

9.49 

xxx 

0.00 

7.10^ 

0.45 

7.55 

xxx 

1.29 

0.S7 

O.OB 

1.94 

xxx 

1.34 

9.46 

0.65 

11.47 

xxx 

0.00 

6.66 

0.56 

9.44 

xxx 

1.34 

0.M 

0.09 

2.0S 

xxx 

1.«9 

12.01 

0.82 

14.52 

xxx 

0.00 

11.25 

0.71 

11.96 

xxx 

1.t9 

O.W 

0.11 

2.56 

xxx 

2.01 

14.41 

0.96 

17.42 

xxx 

0.00 

13.50 

0.85 

14.35 

xxx 

2.0S 

0.91 

0.13 

3.07 

xxx 

1.i9 

13.26 

0.69 

15.84 

xxx 

0.00 

12.50 

0.78 

13.26 

xxx 

1.«9 

0.716 

0.11 

2.56 

xxx 

2.0S 

14.41 

0.96 

17.42 

xxx 

0.00 

13.50 

0.85 

14.35 

xxx 

2.0S 

0.91 

0.13 

3.07 

xxx 

1.M 

13.20 

0.66 

15.64 

xxx 

0.00 

12.50 

■  0.76 

13.26 

xxx 

1.M 

0.7D 

0.10 

2.36 

xxx 

1.S7 

14.34 

0.97. 

17.16 

xxx 

0.00 

13.50 

0.85 

14.35 

xxx 

1.87 

0.64 

0.12 

2.83 

xxx 

2.71 

26.21 

1.74 

30.66 

xxx 

0.00 

25.00 

1.57 

26.57 

xxx 

2.71 

1.21 

0.17 

4.09 

xxx 

2.71 

26.21 

1.74 

30.66 

xxx 

0.00 

25.00 

1.57 

26.57 

xxx 

2.71 

1.21 

0.17 

4.09 

xxx 

2.49 

26.12 

1.73 

30.34 

xxx 

0.00 

25.00 

1.57 

26.57 

xxx 

2.49 

1.12 

0.16 

3.77 

xxx 

0.17 

0.60 

0.04 

0.81 

xxx 

0.00 

0.53 

0.03 

0.56 

xxx 

0.17 

0.07 

0.01 

0.25 

xxx 

0.22 

0.78 

0.05 

1.05 

xxx 

0.00 

0.66 

0.04 

0.72 

xxx 

0.22 

0.10 

0.01 

O.SS 

xxx 

1.14 

6.43 

0.44 

6.01 

xxx 

0.00 

5.92 

0.37 

6.29 

xxx 

1.14 

0.51 

0.07 

1.72 

xxx 

1.22 

7.42 

0.51 

9.15 

xxx 

0.00 

6.67 

0.43 

7.30 

xxx 

1.22 

0.55 

0.06 

1.85 

xxx 

1.29 

9.10 

0.61 

11.00 

xxx 

0.00 

6.53 

0.53 

9.06 

xxx 

•All 
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AOOENOUM  B 
lEUTIVC  VALUE  UNITS  (RVUt)  ANO  RELATED   IMFOWWTIOM 


PRACTICE 

MAL- 

SniRCE 

GLOBAL 

WORK 

EXPENSE 

l>RACTICE 

TOTAL 

OF  WORK 

FEE 

HCJ>C$* 

NCO   STATUS 

DCSCaiPTIOH 

RVU« 

RVU* 

RVUS 

RVlta 
1.94 

RVUS 

PERIOD 

72194 

26     A 

CONTRAST 

CAT  SCANS  Of  PELVIS 

1.29 

0.57 

0.08 

2 

XXX 

72196 

MAGNETIC 

IMAGE,  PELVIS 

^M 

12.01 

0.82 

14.52 

2 

XXX 

72196 

TC     A 

MAGNETIC 

IMAGE,  PELVIS 

0.00 

11.25 

0.71 

11.96 

XXX 

72196 

26    A 

MAGNETIC 

IMAGE.  PELVIS 

1.69 

0.76 

0.11 

2.56 

2 

XXX 

72200 

X-RAY  EXAM  SACROILIAC  JOINTS 

0.16 

0.61 

0.04 

0.83 

2 

XXX 

72200 

TC     A 

X-RAY  EXAM  SACROILIAC  JOINTS 

0.00 

0.53 

0.03 

0.56 

XXX 

72200 

26     A 

X-RAY  EXAM  SACROILIAC  JOINTS 

0.10 

0.08 

0.01 

0.27 

2 

XXX 

72202 

X-RAY  EXAM  SACROILIAC  JOINTS 

0.20 

0.72 

0.05 

0.97 

2 

XXX 

72202 

TC     A 

X-RAY  EXAM  SACROILIAC  JOINTS 

0.00 

0.63 

0.04 

0.67 

XXX 

72202 

26    A 

X-RAY  EXAM  SACROILIAC  JOINTS 

0.20 

0.09 

0.01 

0.30 

2 

XXX 

F7J9H 

X-RAY  EXAM  OF  TAILBONE 

0.18 

0.66 

0.05 

0.89 

2 

XXX 

72220 

TC     A 

X-RAY  EXAM  OF  TAILBONE 

0.00 

0.58 

0.04 

0.62 

XXX 

72220 

26    A 

X-RAY  EXAM  OF  TAILBONE 

0.1S 

0.08 

0.01 

0.27 

2 

XXX 

722(0 

CONTRAST 

X-RAY  OF  NECK  SPINE 

0.«6 

5.19 

0.36 

6.51 

2 

XXX 

722M 

TC     A 

rtlNTRAST 

X-RAY  OF  NECK  SPINE 

0.00 

4.76 

0.30 

5.06 

XXX 

722M) 

26     A 

CONTRAST 

X-RAT  OF  NECK  SPINE 

O.W 

0.43 

0.06 

1.45 

2 

XXX 

72241 

CONTRAST 

X-RAY  OF  NECK  SPINE 

0.00 

0.00 

0.00 

0.00 

XXX 

7225S 

CONTRAST. 

X-RAY  THORAX  SPINE 

0.06 

4.78 

0.33 

6.07 

2 

XXX 

7225S 

TC     A 

CONTRAST 

X-RAY  THO«AX  SPINE 

0.00 

4.35 

0.27 

4.62 

XXX 

722S5 

26    A 

CONTRAST 

X-RAY  THORAX  SPINE 

0.«6 

0.43 

0.06 

1.45 

2 

XXX 

72256 

CONTRAST 

X-RAY  THORAX  SPINE 

0.00 

0.00 

0.00 

0.00 

XXX 

72265 

CONTRAST 

X-RAY  LOWER  SPINE 

0.17 

4.47 

0.32 

5.66 

2 

XXX 

72265 

TC    A 

CONTRAST 

X-RAY  LOWER  SPINE 

0.00 

4.08 

0.26 

4.34 

XXX 

72265 

26     A 

CONTRAST 

X-RAY  LOWER  SPINE 

0.07 

0.39 

0.06 

1.32 

2 

XXX 

72266 

CONTRAST 

X-RAY  LOWER  SPINE 

0.00 

0.00 

0.00 

0.00 

XXX 

72270 

CONTRAST 

X-RAY  OF  SPINE 

1.40 

6.75 

0.47 

8.62 

2 

XXX 

72270 

TC     A 

CONTRAST 

X-RAY  OF  SPINE 

0.00 

6.12 

0.38 

6.50 

XXX 

26    « 

CONTRAST 

X-RAY  OF  SPINE 

1.40 

0.63 

0.09 

2.12 

2 

XXX 

72271 

CONTRAST 

X-RAY  OF  SPINE 

0.00 

0.00 

0.00 

0.00 

XXX 

72285 

X-RAY  OF 

NECK  SPINE  DISK 

0.87 

8.81 

0.59 

10.27 

2 

XXX 

TC    « 

X-RAY  OF 

HECK  SPINE  DISK 

0.00 

8.42 

0.53 

8.95 

XXX 

72285 

26    t 

I     X-RAY  OF 

NECK  SPINE  DISK 

0.87 

0.39 

0.06 

1.32 

2 

XXX 

72286 

X-RAY  OF 

NECK  SPINE  DISK 

0.00 

0.00 

0.00 

0.00 

XXX 

72295 

I     X-RAY  OF 

LOWER  SPINE  DISK 

0.87 

8.28 

0.55 

9.70 

2 

XXX 

72295 

TC    4 

I     X-RAY  OF 

LOWER  SPINE  DISK 

0.00 

7.89 

0.49 

8.38 

XXX 

72295 

26    t 

k     X-RAY  OF 

LOWER  SPINE  DISK 

0.87 

0.39 

0.06 

1.32 

2 

XXX 

72296 

1     X-RAY  OF 

LOWER  SPINE  DISK 

0.00 

0.00 

0.00 

0.00 

XXX 

73000 

k     X-RAY  EXAM  OF  COLLARBONE 

0.16 

0.60 

0.04 

0.80 

2 

XXX 

73000 

TC     i 

k     X-RAY  EXAM  OF  COLLARBONE 

0.00 

0.53 

0.03 

0.56 

XXX 

73000 

26    / 

k     X^-RAY  EXAM  OF  COLLARBONE 

0.16 

0.07 

0.01 

0.24 

2 

XXX 

73010 

k     X-RAY  EXAM  OF  SHOULDER  BLADE 

0.18 

0.61 

0.04 

0.83 

2 

XXX 

73010 

TC     / 

k     X-RAY  EXAM  OF  SHOULDER  BLADE 

0.00 

0.53 

0.03 

0.56 

XXX 

73010 

26    / 

(     X-RAY  EXAM  OF  SHOULDER  BLADE 

0.18 

0.08 

0.01 

0.27 

2 

XXX 

73020 

t     X-RAY  EXAM  OF  SHOULDER 

0.15 

0.55 

0.04 

0.74 

2 

XXX 

73020 

TC    / 

k     X-RAY  EXAM  OF  SHOULDER 

0.00 

0.48 

0.03 

0,51 

XXX 

73020 

26    / 

\           X-RAY  EXAM  OF  SHOULDER 

0.15 

0.07 

0.01 

0.23 

2 

XXX 

73030 

\           X-RAY  EXAM  OF  SHOULDER 

0.19 

0.66 

0.05 

0.90 

2 

XXX 

73030 

TC    J 

X           X-RAY  EXAM  OF  SHOULDER 

0.00 

0.58 

0.04 

0.62 

XXX 

73030 

26    / 

I     X-RAY  EXAM  OF  SHOULDER 

0.19 

0.08 

0.01 

0.28 

2 

XXX 

73040 

\           CONTRAST 

X-RAY  OF  SHOULDER 

0.58 

2.37 

0.17 

3.12 

2 

XXX 

73040 

TC 

\           CONTRAST 

X-RAY  OF  SHOULDER 

0.00 

2.11 

0.13 

2.24 

XXX 

73040 

26 

H           CONTRAST 

X-RAY  OF  SHOULDER 

0.58 

0.26 

0.04 

0.88 

2 

XXX 

73041 

)     CONTRAST 

X-RAY  OF  SHOULDER 

0.00 

0.00 

0.00 

0.00 

XXX 

73050 

A     X-RAY  EXAM  OF  SHOULDERS 

0.21 

0.77 

0.05 

1.03 

2 

XXX 

73050 

TC 

A     X-RAY  EXAM  OF  SHOULDERS 

0.00 

0.68 

0.04 

0.72 

XXX 

73050 

26 

A     X-RAY  EXAM  OF  SHOULDERS 

0.21 

0.09 

0.01 

0.31 

2 

XXX 

73060 

A     X-RAY  EXAM  OF  HUMERUS 

0.17 

0.66 

0.05 

0.88 

2 

XXX 

73060 

TC 

A     X-RAY  EXAM  OF  HUMERUS 

0.00 

0.58 

0.04 

0.62 

XXX 

73060 

26 

A     X-RAY  EXAM  OF  HUMERUS 

0.17 

0.08 

0.01 

0.26 

2 

XXX 

73070 

A     X-RAY  EXAM  OF  ELBOW 

0.15 

0.60 

0.04 

0.79 

2 

XXX 

73070 

TC 

A     X-RAY  EXAM  OF  ELBOW 

0.00 

0.53 

0.03 

0.56 

XXX 

73070 

26 

A     X-RAY  EXAM  OF  ELBOW 

0.15 

0.07 

0.01 

0.23 

2 

XXX 

73080 

A     X-RAY  EXAM  OF  ELBOW 

0.18 

0.66 

0.05 

0.89 

2 

XXX 

73080 

TC 

A     X-RAY  EXAM  OF  ELBOW 

0.00 

0.58 

0.04 

0.62 

XXX 

73080 

26 

A     X-RAY  EXAM  OF  ELBOW 

0.18 

0.08 

0.01 

0.27 

2 

XXX 

73085 

A     CONTRAST 

X-RAY  OF  ELBOW 

0.58 

2.37 

0.17 

3.12 

2 

XXX 

73085 

TC 

A    CONTRAST 

X-RAY  OF  ELBOW 

0.00 

2.11 

0.13 

2.24 

XXX 

73085 

26 

A     CONTRAST 

X-RAY  OF  ELBOW 

0.58 

0.26 

0.04 

0.88 

2 

XXX 

•All 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE  CL08AL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

UORK   FEE 

MCPCS* 

NOD   STATUS           DESCRIPTION 

RVUS 

RVUs 

RVUs 

RVUs      RVUs    PERIOD 

73066 

i           CONTRAST  X-RAY  OF  ELBOW 

0.00 

0.00 

0.00 

0.00 

XXX 

73090 

1     X-RAY  EXAM  OF  FOREARM 

0.16 

0.60 

0.04 

0.80 

2      XXX 

73090 

TC 

A     X-RAY  EXAM  OF  FOREARM 

0.00 

0.53 

0.03 

0.56 

XXX 

73090 

26 

A     X-RAY  EXAM  OF  FOREARM 

0.16 

0.07 

0.01 

0.24 

2      XXX 

73092 

K     X-RAY  EXAM  OF  ARM,  INFANT 

0.16 

0.57 

0.04 

0.77 

2      XXX 

73092 

TC 

k     X-RAY  EXAM  OF  ARM,  INFANT 

0.00 

0.50 

0.03 

0.53 

XXX 

73092 

26 

H     X-RAY  EXAM  OF  ARM,  INFANT 

0.16 

0.07 

0.01 

0.24 

2      XXX 

moo 

k     X-RAY  EXAM  OF  URIST 

0.16 

0.57 

0.04 

0.77 

2      XXX 

73100 

TC 

k           X-RAY  EXAM  OF  URIST 

0.00 

0.50 

0.03 

0.53 

XXX 

73100 

26 

k    X-RAY  EXAM  OF  WRIST 

0.16 

0.07 

0.01 

0.24 

2      XXX 

73110 

A     X-RAY  EXAM  OF  WRIST 

0.18 

0.63 

0.04 

0.85 

2      XXX 

73110 

TC 

1    X-RAY  EXAM  OF  URIST 

0.00 

0.55 

0.03 

0.58 

XXX 

73110 

26 

A     X-RAY  EXAM  OF  URIST 

0.18 

0.08 

0.01 

0.27 

2      XXX 

73115 

A     CONTRAST  X-RAY  OF  WRIST 

0.58 

1.84 

0.14 

2.56 

I               XXX 

73115 

TC 

k     CONTRAST  X-RAY  OF  URIST 

0.00 

1.58 

0.10 

1.68 

XXX 

73115 

26 

k     CONTRAST  X-RAY  OF  URIST 

0.58 

0.26 

0.04 

0.88 

2       XXX 

73116 

)     CONTRAST  X-RAY  OF  URIST 

0.00 

0.00 

0.00 

0.00 

XXX 

73120 

k     X-RAY  EXAM  OF  HAND 

0.16 

0.57 

0.04 

0.77 

2      XXX 

73120 

TC     / 

k     X-RAY  EXAM  OF  HAND 

0.00 

0.50 

0.03 

0.53 

XXX 

73120 

26    / 

k     X-RAY  EXAM  OF  HAND 

0.16 

0.07 

0.01 

0.24 

2      XXX 

73130 

k     X-RAY  EXAM  OF  HAND 

0.18 

0.63 

0.04 

0.85 

2      XXX 

73130 

TC    / 

k     X-RAY  EXAM  OF  HAHD 

0.00 

0.55 

0.03 

0.58 

XXX 

73130 

26    1 

k     X-RAY  EXAM  Of  HAND 

0.18 

0.08 

0.01 

0.27 

2      XXX 

73140 

k     X-RAY  EXAM  Of  FINGER(S) 

0.13 

0.48 

0.04 

0.65 

2     XXX 

73140 

TC    / 

k    X-RAY  EXAM  OF  FIHGER(S) 

0.00 

0.42 

0.03 

0.45 

XXX 

73140 

26    1 

k     X-RAY  EXAM  OF  FIHGER(S) 

0.13 

0.06 

0.01 

0.20 

2       XXX 

73200 

k     CAT  SCAN  OF  ARM 

1.U 

5.49 

0.38 

7.01 

I                XXX 

73200 

TC 

k     CAT  SCAN  OF  ARM 

0.00 

4.98 

0.31 

5.29 

XXX 

73200 

26    t 

k     CAT  SCAN  OF  ARM 

1.14 

0.51 

0.07 

1.72 

I                XXX 

73201 

k     CONTRAST  CAT  SCAN  OF  ARM 

1.22 

6.47 

0.45 

8.14 

2      XXX 

73201 

TC    1 

k     CONTRAST  CAT  SCAN  OF  ARM 

0.00 

5.92 

0.37 

6.29 

XXX 

73201 

26    1 

k     CONTRAST  CAT  SCAN  OF  ARM 

1.22 

0.55 

0.08 

1.85 

2      XXX 

73202 

k    CONTRAST  CAT  SCANS  OF  ARM 

1.29 

8.03 

0.55 

9.87 

2      XXX 

73202 

TC    / 

k     CONTRAST  CAT  SCANS  OF  ARM 

0.00 

7.46 

0.47 

7.93 

XXX 

73202 

26    1 

k     CONTRAST  CAT  SCANS  OF  ARM 

1.29 

0.57 

0.08 

1.94 

2       XXX 

73220 

k     MAGNETIC  IMAGE,  ARM,  HAND 

1.56 

11.95 

0.81 

14.32 

2      XXX 

73220 

TC    / 

k     MAGNETIC  IMAGE,  ARM,  HAND 

0.00 

11.25 

0.71 

11.96 

XXX 

73220 

26    / 

k     MAGNETIC  IMAGE,  ARM,  HAND 

1.56 

0.70 

0.10 

2.36 

2      XXX 

73221 

k     MAGNETIC  IMAGE,  JOINT  OF  ARM 

1.00 

11.70 

0.77 

13.47 

2      XXX 

73221 

TC    / 

k     MAGNETIC  IMAGE.  JOINT  OF  ARM 

0.00 

11.25 

0.71 

11.96 

XXX 

73221 

26    t 

k     MAGNETIC  IMAGE,  JOINT  OF  ARM 

1.00 

0.45 

0.06 

1.51 

2      XXX 

73500 

k     X-RAY  EXAM  OF  HIP 

0.17 

0.56 

0.04 

0.77 

2      XXX 

73500 

TC    i 

k     X-RAY  EXAM  OF  NIP 

0.00 

0.48 

0.03 

0.51 

XXX 

73500 

26    J 

k    X-RAY  EXAM  OF  HIP 

0.17 

0.08 

0.01 

0.26 

2      XXX 

73510 

I     X-RAY  EXAM  OF  HIP 

0.22 

0.68 

0.05 

0.95 

2      XXX 

nsio 

TC    1 

k    X-RAY  EXAM  OF  HIP 

0.00 

0.58 

0.04 

0.62 

XXX 

73510 

26    / 

k    X-RAT  EXAM  OF  HIP 

0.22 

0.10 

0.01 

0.33 

2      XXX 

73520 

I     X-RAY  EXAM  OF  HIPS 

0.27 

0.80 

0.06 

1.13 

2      XXX 

73520 

TC    t 

I     X-RAY  EXAM  OF  HIPS 

0.00 

0.68 

0.04 

0.72 

XXX 

73520 

26    i 

I     X-RAY  EXAM  OF  HIPS 

0.27 

0.12 

0.02 

0.41 

2       XXX 

73525 

I     CONTRAST  X-RAY  OF  HIP 

0.58 

2.37 

0.17 

3.12 

2     XXX 

73525 

TC    ; 

I     CONTRAST  X-RAY  OF  HIP 

0.00 

2.11 

0.13 

2.24 

XXX 

73S2S 

26    t 

\            CONTRAST  X-RAY  OF  HIP  , 

0.58 

0.26 

0.04 

0.88 

2      XXX 

7S526 

)     CONTRAST  X-RAY  OF  NIP 

0.00 

0.00 

0.00 

0.00 

XXX 

73530 

I     X-RAY  EXAM  OF  HIP 

0.30 

0.66 

0.05 

1.01 

2       XXX 

73530 

TC    / 

I     X-RAY  EXAM  OF  HIP 

0.00 

0.53 

0.03 

0.56 

XXX 

73530 

26    J 

k     X-RAY  EXAM  OF  HIP 

0.30 

0.13 

0.02 

0.45 

2      XXX 

73S40 

k     X-RAY  EXAM  OF  PELVIS  t  HIPS 

0.21 

0.68 

0.05 

0.94 

2      XXX 

73540 

TC    t 

\           X-RAY  EXAM  OF  PELVIS  t   HIPS 

0.00 

0.58 

0.04 

0.62 

XXX 

73540 

26    « 

\           X-RAY  EXAM  OF  PELVIS  t  HIPS 

0.21 

0.10 

0.01 

0.32 

I               XXX 

73550 

[           X-RAY  EXAM  OF  THIGH 

0.18 

0.66 

0.05 

0.89     . 

2      XXX 

73550 

TC    t 

\           X-RAY  EXAM  OF  THIGH 

0.00 

0.58 

0.04 

0.62 

XXX 

73SS0 

26    1 

\           X-RAY  EXAM  OF  THIGH 

0.18 

0.08 

0.01 

0.27     i 

2      XXX 

73S60 

i           X-RAY  EXAM  OF  KNEE 

0.17 

0.60 

0.04 

0.81     i 

2      XXX 

73560 

TC    / 

\           X-RAY  EXAM  OF  KNEE 

0.00 

0.53 

0.03 

0.56 

XXX 

73560 

26    t 

[           X-RAY  EXAM  OF  KNEE 

0.17 

0.07 

0.01 

0.25     ; 

2       XXX 

73S62 

\           X-RAY  EXAM  OF  KNEE 

0.19 

0.67 

0.05 

0.91     . 

2      XXX 

73562 

TC    t 

k     X-RAY  EXAM  OF  KNEE 

0.00 

0.58 

0.04 

0.62 

XXX 

•All 
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AOOENDUM  B 
■ELATIVE  VALUE  UNITS  (RVUa)  AMD  tEUTEO   INFOMATIOH 


PRACTICE 

MAL- 

SfllKCE 

GLOBAL 

wane 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS* 

NOD   STATUS           DCSOtlPTION 

nwt 

RVU« 

RVUt 

RVU« 

RVU« 

PERIOD 

73S62 

26    H 

X-IAT  EXAN  OF  KNEE 

0.19 

0.09 

0.01 

0.29 

XXX 

73SM 

X-RAY  EXAM  Of  OIEE 

0.2S 

0.73 

0.06 

1.02 

XXX 

73564 

TC    « 

X-RAT  EXAM  OF  KNEE 

0.00 

0.63 

0.04 

0.67 

XXX 

735M 

26    « 

X-RAY  EXAM  OF  KNEE 

0^ 

0.10 

0.02 

0.3S 

XXX 

73S6S 

X-RAY  EXAM  OF  KNEE 

0.17 

0.57 

0.04 

0.78 

XXX 

73565 

TC    1 

X-RAY  EXAM  OF  KNEE 

0.00 

O.SO 

0.03 

0.S3 

XXX 

73565 

26    1 

X-RAY  EXAM  OF  KNEE 

0.17 

0.07 

0.01 

0.2S 

XXX 

73580 

b     CONTRAST  X-RAY  OF  KNEE  JOINT 

O.M 

2.89 

0.21 

3.66 

XXX 

73580 

TC    « 

b     CONTRAST  X-RAY  OF  KNEE  JOINT 

0.00 

2.63 

0.17 

2.80 

XXX 

73580 

26    1 

CONTRAST  X-RAY  OF  KNEE  JOINT 

0.S0 

0.26 

0.04 

0.88 

XXX 

73581 

CONTRAST  X-RAY  OF  KNEE  JOINT 

0.00 

0.00 

0.00 

0.00 

XXX 

73590 

\           X-RAY  EXAM  OF  LOUER  LEG 

0.17 

0.60 

0.04 

0.81 

XXX 

73590 

TC    1 

k     X-RAY  EXAM  OF  LOUER  LEG 

0.00 

0.53 

0.03 

0.56 

AAX 

73590 

26    1 

I     X-RAY  EXAM  OF  LOUER  LEG 

0.17 

0.07 

0.01 

0.25 

XXX 

73592 

\           X-RAY  EXAM  OF  LEG,  INFANT 

0.1* 

0.57 

0.04 

0.77 

XXX 

73592 

TC    1 

i           X-RAY  EXAM  OF  LEG,  INFANT 

0.00 

0.50 

0.03 

0.53 

XXX 

73592 

26    1 

L     X-RAY  EXAM  OF  LEG,  INFANT 

0.16 

0.07 

0.01 

0.24 

XAX 

73600 

b     X-RAY  EXAM  OF  ANKLE 

0.M 

0.57 

0.04 

0.77 

XXX 

73600 

TC    1 

b     X-RAY  EXAM  OF  ANKLE 

0.00 

0.50 

0.03 

0.53 

XXX 

73600 

26    « 

b     X-RAY  EXAM  OF  ANKLE 

OiW 

0.07 

0.01 

0.24 

XXX 

73610 

b     X-RAY  EXAM  OF  ANKLE 

0.10 

0.63 

0.04 

0.8S 

XXX 

73610 

TC    1 

b     X-RAY  EXAM  OF  ANKLE 

0.00 

0.55 

0.03 

0.58 

XXX 

73610 

26    4 

b     X-RAY  EXAM  OF  ANKLE 

0.10 

0.08 

0.01 

0.27 

XXX 

73615 

b     CONTRAST  X-RAY  OF  ANKLE 

o.so 

2.37 

0.17 

3.12 

XXX 

73615 

TC     t 

CONTRAST  X-RAY  OF  ANKLE 

0.00 

2.11 

0.13 

2.24 

XXX 

73615 

26    1 

b     CONTRAST  X-RAY  OF  ANKLE 

o.so 

0.26 

0.04 

0.88 

XXX 

73616 

)     CONTRAST  X-RAY  OF  ANKLE 

0.00 

0.00 

0.00 

0.00 

XXX 

73620 

b     X-RAY  EXAM  OF  FOOT 

O.M 

0,57 

0.04 

0.77 

XXX 

73620 

TC    / 

b     X-RAY  EXAM  OF  FOOT 

0.00 

0.50 

0.03 

0.53 

XXX 

73620 

26    t 

b     X-RAY  EXAM  OF  FOOT 

O.M 

0.07 

0.01 

0.24 

XXX 

7%30 

b     X-RAY  EXAM  OF  FOOT 

0.10 

0.63 

0.04 

0.85 

XXX 

73630 

TC    t 

b     X-RAY  EXAM  OF  FOOT 

0.00 

0.55 

0.03 

0.58 

XXX 

7%30 

26    1 

b     X-RAY  EXAM  OF  FOOT 

0.10 

0.08 

0.01 

0.27 

XXX 

73650 

b     X-RAY  EXAM  OF  HEEL 

O.M 

0.55 

0.04 

0.75 

XXX 

73650 

TC    i 

k     X-RAY  EXAM  OF  HEEL 

0.00 

0.48 

0.03 

0.51 

XXX 

73650 

26    / 

k     X-RAY  EXAM  OF  HEEL 

O.M 

0.07 

0.01 

0.24 

XXX 

73660 

\           X-RAY  EXAM  OF  TOE{S) 

0.13 

0.48 

0.04 

0.65 

XXX 

73660 

TC    / 

k     X-RAY  EXAM  OF  TOE(S) 

0.00 

0.42 

0.03 

0.45 

XXX 

73660 

26    I 

i          X-RAY  EXAM  OF  TOE(S) 

0.13 

0.06 

0.01 

0.20 

XXX 

73700 

k     CAT  SCAN  OF  LEG 

1.M 

5.49 

0.38 

7.01 

XXX 

73700 

TC    / 

I    CAT  SCAN  OF  LEG 

0.00 

4.96 

0.31 

5.29 

XXX 

73700 

26    / 

k    CAT  SCAN  OF  LEG 

1.M 

0.51 

0.07 

1.72 

XXX 

73701 

k     CONTRAST  CAT  SCAN  OF  LEG 

1.22 

6.47 

0.45 

8.14 

XXX 

73701 

TC    / 

k     CONTRAST  CAT  SCAN  OF  LEG 

0.00 

S.92 

0.37 

6.29 

XXX 

73701 

26    1 

k    CONTRAST  CAT  SCAN  OF  LEG 

1.22 

0.55 

0.00 

1.85 

XXX 

73702 

k     CONTRAST  CAT  SCANS  OF  LEG 

1.29 

8.03 

0.55 

9.87 

XXX 

73702 

TC    / 

k     CONTRAST  CAT  SCANS  OF  LEG 

0.00 

7.46 

0.47 

7.93 

XXX 

73702 

26    / 

k     CONTRAST  CAT  SCANS  OF  LEG 

1.29 

0.57 

o.oe 

1.94 

XXX 

73720 

k     MAGNETIC  IMAGE,  LEG.  FOOT 

1.M 

11.95 

0.81 

14.32 

XXX 

73720 

TC    / 

»    MAGNETIC  IMAGE,  LEG,  FOOT 

0.00 

11.25 

0.71 

11.96 

XXX 

73720 

26    1 

K           MAGNETIC  IMAGE.  L|G.  FOOT 

1.56 

0.70 

0.10 

2.36 

XXX 

73721 

k     MAGNETIC  IMAGE,  JOINT  OF  LEG 

1.00 

11.70 

0.77 

13.47 

XXX 

73721 

TC     / 

\           MAGNETIC  IMAGE,  JOINT  OF  LEG 

0.00 

11.25 

0.71 

11.96 

XXX 

73721 

26    i 

\           MAGNETIC  IMAGE,  JOINT  OF  LEG 

1.00 

0.45 

0.06 

1.51 

XXX 

7«000 

\           X-RAY  EXAM  OF  ABDOMEN 

0.19 

0.61 

0.04 

0.84 

XXX 

74000 

TC 

k     X-RAY  EXAM  OF  ABDOMEN 

0.00 

0.53 

0.03 

0.56 

XXX 

74000 

26 

\           X-RAY  EXAM  OF  ABDOMEN 

0.19 

0.08 

0.01 

0.28 

XXX 

74010 

\            X-RAY  EXAM  OF  ABDOMEN 

0.24 

0.69 

0.06 

0.99 

XXX 

74010 

TC 

\            X-RAY  EXAM  OF  ABDOMEN 

0.00 

0.58 

0.04 

0.62 

XXX 

74010 

26 

1     X-RAY  EXAM  OF  ABDOMEN 

0.24 

0.11 

0.02 

0.37 

XXX 

74020 

K     X-RAY  EXAM  OF  ABDOMEN 

0.20 

0.76 

0.06 

1.10 

XXX 

74020 

TC 

Ik     X-RAY  EXAM  OF  ABDOMEN 

0.00 

0.63 

0.04 

0.67 

XXX 

74020 

26 

A     X-RAY  EXAM  OF  ABDOMEN 

0.20 

0.13 

0.02 

0.43 

XXX 

74022 

' 

A     X-RAY  EXAM  SERIES,  ABDOMEN 

0.33 

0.89 

0.07 

1.29 

XXX 

74022 

TC 

A     X-RAY  EXAM  SERIES,  ABDOMEN 

0.00 

0.74 

0.05 

0.79 

XXX 

74022 

26 

A     X-RAY  EXAM  SERIES,  ABDOMEN 

0.33 

0.15 

0.02 

0.50 

XXX 

74150 

A     CAT  SCAN  OF  ABDOMEN 

1.25 

6.24 

0.44 

7.93 

XXX 

74150 

TC 

A     CAT  SCAN  OF  ABDOMEN 

0.00 

5.68 

0.36 

6.04 

XXX 

•All 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  ANO  RELATED  INFORMATION 


PRACTICE 

MAL- 

SajRCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

NCPCS* 

MOO   STATUS 

DESCRIPTION 

RMO 

RWIa 

RWM 

RVUa 

RVUs 

PERIOD 

741S0 

26    / 

\          CAT  SCAN 

OF  ABDOMEN 

1.2S 

0.56 

0.06 

1.89 

XXX 

74160 

k    CONTRAST 

CAT  SCAN  01 

ABDOMEN 

1.34 

7.47 

0.52 

9.33 

XXX 

74160 

TC    / 

k    CONTRAST 

CAT  SCAN  Of 

ABDOMEN 

0.00 

6.87 

0.43 

7.30 

XXX 

74160 

26    t 

k    CONTRAST 

CAT  SCAN  01 

-  ABDOMEN 

1.34 

0.60 

0.09 

2.03 

XXX 

74170 

k     CONTRAST 

CAT  SCANS. 

ABDOMEN 

1.40 

9.19 

0.63 

11.30 

XXX 

74170 

TC    < 

k     CONTRAST 

CAT  SCANS, 

ABDOMEN 

0.00 

8.53 

0.53 

9.06 

XAX 

74170 

26    i 

k     CONTRAST 

CAT  SCANS, 

ABDOMEN 

1.40 

0.66 

0.10 

2.24 

XXX 

74181 

k     MAGNETIC 

IMAGE,  ABDOMEN(MRI) 

1.69 

12.01 

0.82 

14.52 

XXX 

74181 

TC    / 

k     MAGNETIC 

IMAGE,  ABDOMEN(HRI) 

0.00 

11.25 

0.71 

11.96 

XXX 

74181 

26    / 

k     MAGNETIC 

IMAGE,  ABDOMEN(NRI) 

1.69 

0.76 

0.11 

2.56 

XXX 

74210 

k     CONTRAST 

XRAY  EXAM  OF  THROAT 

0.37 

1.34 

0.09 

1.80 

XXX 

74210 

TC    / 

k     CONTRAST 

XRAY  EXAM  OF  THROAT 

0.00 

1.18 

0.07 

1.25 

XXX 

74210 

26    t 

k     CONTRAST 

XRAY  EXAM  OF  THROAT 

0.37 

0.16 

0,02 

0.55 

XXX 

74220 

k     CONTRAST 

XRAY  EXAM, ESOPHAGUS 

0.49 

1.40 

0,10 

1.99 

XXX 

•74220 

TC    / 

k     CONTRAST 

XRAY  EXAM, ESOPHAGUS 

0.00 

1.18 

0,07 

1.25 

XXX 

74220 

26    / 

k     CONTRAST 

XRAY  EXAM, ESOPHAGUS 

0.49 

0.22 

0.03 

0.74 

XXX 

74<^ 

k     CINEMA  XRAY  THROAT/ESOPHAGUS 

0.S7 

1.57 

0,12 

2.26 

XXX 

74230 

TC    / 

k     CINEMA  XRAY  THROAT/ESOPHAGUS 

0.00 

1.31 

0.08 

1.39 

XXX 

74230 

26    / 

k     CINEMA  XRAY  THROAT/ESOPHAGUS 

0.S7 

0.26 

0,04 

0.87 

XXX 

74235 

k     REMOVE  ESOPHAGUS  OBSTRUCTION 

1.2S 

3.19 

0.25 

4.69 

XXX 

74235 

TC    < 

k     REMOVE  ESOPHAGUS  OBSTRUCTION 

0.00 

2.63 

0.17 

2.80 

XXX 

74235 

26    t 

k     REMOVE  ESOPHAGUS  OBSTRUCTION 

1.2S 

0.56 

0.08 

1.89 

XXX 

74240 

k     X-RAY  EXAM  W>PER  GI 

TRACT 

0.73 

1.80 

0.14 

2.67 

XXX 

74240 

TC    t 

k     X-RAY  EXAM  UPPER  GI 

TRACT 

0.00 

1.47 

0.09 

1.56 

XXX 

74240 

26    / 

k    X-RAY  EXAM  UPPER  GI 

TRACT 

0.73 

0.33 

0.05 

1.11 

XXX 

74241 

k     X-RAY  EXAM  UPPER  GI 

TRACT 

0.73 

1.83 

0.14 

2.70 

XXX 

74241 

TC    < 

k     X-RAY  EXAM  UPPER  GI 

TRACT 

0.00 

1.50 

0,09 

1.59 

XXX 

74241 

26    / 

k    X-RAY  EXAM  UPPER  GI 

TRACT 

0.73 

0.33 

0,05 

1.11 

XXX 

7424S 

k     X-RAY  EXAM  UPPER  GI 

TRACT 

0.96 

2.83 

0,21 

4.00 

XXX 

74245 

TC    / 

k     X-RAY  EXAM  UPPER  GI 

TRACT 

0.00 

2.40 

0,15 

2.55 

XXX 

74245 

26    / 

k     X-RAY  EXAM  UPPER  GI 

TRACT 

0.96 

0.43 

0,06 

1.45 

XXX 

74246 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.73 

1.99 

0,15 

2.87 

XXX 

74246 

TC    i 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.00 

1.66 

0.10 

1.76 

XXX 

74246 

26    / 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.73 

0.33 

0.05 

1.11 

XXX 

74247 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.73 

2.02 

0.16 

2.91 

XXX 

74247 

TC    / 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.00 

1.69 

0.11 

1.80 

XXX 

74247 

26    i 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.73 

0.33 

0.05 

1.11 

XXX 

74249 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.96 

3.01 

0,22 

4.19 

XXX 

74249 

TC    / 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.00 

2.58 

0,16 

2.74 

XXX 

74249 

26    / 

k     CONTRAST 

XRAY  UPPER 

GI  TRACT 

0.96 

0.43 

0,06 

1.45 

XXX 

74250 

k     X-RAY  EXAM  OF  SMALL 

BOWEL 

0.50 

1.S3 

0.11 

2.14 

XXX 

74250 

TC    / 

k    X-RAY  EXAM  OF  SMALL 

BOUEL 

0.00 

1.31 

0.08 

1.39 

XXX 

74250 

26    / 

k    X-RAY  EXAM  OF  SMALL 

BOkCL 

0.50 

0.22 

0.03 

0.75 

XXX 

74260 

k     X-RAY  EXAM  OF  SMALL 

BOUEL 

0.54 

1.74 

0.12 

2.40 

XXX 

74260 

TC    / 

k     X-RAY  EXAM  OF  SMALL 

BOUEL 

0.00 

1.50 

0.09 

1.59 

XXX 

74260 

26    1 

k     X-RAY  EXAM  OF  SMALL 

BOUEL 

0.54 

0.24 

0,03 

0.81 

XXX 

74270 

k     CONTRAST 

X-RAY  EXAM  OF  COLON 

.   0.73 

2.04 

0,16 

2.93 

XXX 

74270 

TC    / 

k     CONTRAST 

X-RAY  EXAM  OF  COLON 

0.00 

1.71 

0,11 

1.82 

XXX 

74270 

26    / 

k     CONTRAST 

X-RAY  EXAM 

OF  COLON 

0.73 

0.33 

0,05 

1.11 

XXX 

74280 

k     CONTRAST 

X-RAY  EXAM 

OF  COLON 

1.04 

2.71 

0,21 

3.96 

XXX 

74280 

TC    / 

k     CONTRAST 

X-RAY  EXAM 

OF  COLON 

0.00 

2.24 

0,14 

2.38 

XXX 

74280 

26    / 

k     CONTRAST 

X-RAY  EXAM 

OF  COLON 

1.04 

0,47 

0,07 

1,58 

XXX 

74283 

k     CONTRAST 

X-RAT  EXAM 

OF  COLON 

2.13 

3.52 

0,30 

5,95 

XXX 

74283 

TC    / 

k     CONTRAST 

X-RAY  EXAM 

OF  COLON 

0.00 

2.57 

0,16 

2,73 

XXX 

74283 

26    / 

k     CONTRAST 

X-RAY  EXAM 

OF  COLON 

2.13 

0,95 

0,14 

3,22 

XXX 

74290 

k     CONTRAST 

X-RAY,  GALLBLADDER 

0.33 

0.89 

0,07 

1,29 

XXX 

74290 

TC    / 

k     CONTRAST 

X-RAY,  GALLBLADDER 

0.00 

0.74 

0.05 

0.79 

XXX 

74290 

26    1 

k     CONTRAST 

X-RAY,  GALLBLADDER 

0.33 

0.15 

0.02 

0.50 

XXX 

74291 

k     CONTRAST 

X-RAYS,  GALLBLADDER 

0.21 

0.51 

0.04 

0.76 

XXX 

74291 

TC    / 

k     CONTRAST 

X-RAYS,  GALLBLADDER 

0.00 

0.42 

0.03 

0.45 

XXX 

74291 

26    i 

k     CONTRAST 

X-RAYS,  GALLBLADDER 

0.21 

0.09 

0.01 

0.31 

XXX 

74300 

:     X-RAY  BILE  DUCTS.  PANCREAS 

0.00 

0.00 

0.00 

0,00 

XXX 

74300 

TC    ( 

:     X-RAY  BILE  DUCTS,  PANCREAS 

0.00 

0.00 

0.00 

0,00 

XXX 

74300 

26    / 

\           X-RAY  BILE  DUCTS.  PANCREAS 

0.37 

0.17 

0.02 

0,56 

XXX 

74301 

:     ADDITIONAL  X-RAYS  AT  SURGERY 

0.00 

0.00 

0,00 

0.00 

icac 

74301 

TC    ( 

:    ADDITIONAL  X-RAYS  AT  SURGERY 

0.00 

0,00 

0,00 

0.00 

XXX 

74301 

26    / 

k    ADDITIONAL  X-RAYS  AT  SURGERY 

0.22 

0,10 

0,01 

0.33 

XXX 

74305 

k    X-RAY  BILE  DUCTS.  PANCREAS 

O.U 

0.99 

0,08 

1.51 

XXX 
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MCPCS* 


74305 
74305 
74320 
74320 
74320 
74321 
74327 
74327 
74327 
74328 
74328 
74328 
74329 
74329 
74329 
74330 
74330 
74330 
74340 
74340 
74340 
74350 
74350 
74350 
74351 
74355 
74355 
74355 
74356 
74360 
74360 
74360 
74361 
74363 
74363 
74363 
7U00 
74400 
7U00 
7U0S 
7U05 
7U05 
7U10 
7U10 
74410 
74415 
74415 
74415 
74420 
7U20 
7U20 
74425 
74425 
7U25 
74426 
74430 
74430 
74430 
74431 
74440 
74440 
74440 
74441 
74a5 
74445 
74U5 
74446 
7U50 

•All 
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ADDENDUM  B 
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TC 
26 

TC 
26 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 


TC 
26 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 


TC 
26 


TC 
26 


X-tAT  IILE  DUCTS.  PANCREAS 
X-RAT  BILE  DUCTS,  PANCREAS 
CONTRAST  X-RAY  OF  BILE  DUCTS 
CONTRAST  X-RAT  OF  BILE  DUCTS 
CONTRAST  X-RAT  OF  BILE  DUCTS 
CONTRAST  X-RAT  OF  BILE  DUCTS 
X-RAY  FOR  BILE  STONE  REMOVAL 
X-RAY  for  bile  STONE  REMOVAL 
X-RAY  FOR  BILE  STONE  REMOVAL 
XRAY  FOR  BILE  DUCT  ENDOSCOPY 
XRAY  FOR  BILE  DUCT  ENDOSCOPY 
XKAY  FOR  BILE  DUCT  ENDOSCOPY 
X-RAY  FOR  PANCREAS  ENDOSCOPY 
X-RAY  FOR  PANCREAS  ENDOSCOPY 
X-RAY  FOR  PANCREAS  ENDOSCOPY 
XRAY, BILE/PANCREAS  ENDOSCOPY 
XKAY, BILE/PANCREAS  ENDOSCOPY 
XRAY, BILE/PANCREAS  ENDOSCOPY 
X-RAY  GUIDE  FOR  Gl  TUBE 
X-RAY  GUIDE  FOR  GI  TUBE 
X-RAY  GUIDE  FOR  GI  TUBE 
X-RAY  GUIDE.  STOMACH  TUBE 
X-RAY  GUIDE.  STOMACH  TUBE 
X-RAY  GUIDE,  STOMACH  TUBE 
X-RAY  GUIDE.  STOMACH  TUBE 

INTESTINAL  TUBE 
INTESTINAL  TUBE 
INTESTINAL  TUBE 
INTESTINAL  TUBE 


X-RAY  GUIDE. 
X-RAY  GUIDE. 
X-RAY  GUIDE, 
X-RAY  GUIDE. 
X-RAY  GUIDE.  GI  DILATION 
X-RAY  GUIDE.  GI  DILATION 
X-RAY  GUIDE,  GI  DILATION 
X-RAY  GUIDE,  GI  DILATION 
X-RAY,  BILE  DUCT  DILATATION 
X-RAY,  BILE  DUCT  DIUTATION 
X-RAY,  BILE  DUCT  DILATATION 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  URINARY  TRACT 
CONTRAST  X-RAY  OF  BLADDER 
CONTRAST  X-RAY  OF  BLADDER 
CONTRAST  X-RAY  OF  BLADDER 
CONTRAST  X-RAY  OF  BLADDER 
XRAY  EXAM  MALE  GENITAL  TRACT 
XRAY  EXAM  MALE  GENITAL  TRACT 
XRAY  EXAM  MALE  GENITAL  TRACT 
XRAY  EXAM  MALE  GENITAL  TRACT 
X-RAY  EXAM  OF  PENIS 
X-RAY  EXAM  OF  PENIS 
X-RAY  EXAM  OF  PENIS 
X-RAY  EXAM  OF  PENIS 
X-RAY  EXAM  URETHRA/BLADDER 
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RELATED 

INFORMATION 

PRACTICE 

MAL- 

SOURCE 

GLOBAL 

yORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

KW» 

RVUs 

RVUa 

RMJs 
0.84 

RVUs 

PERIOD 

0.00 

0.79 

0.05 

XXX 

O.U 

0.20 

0.03 

0.67 

XXX 

0.58 

3.42 

0.24 

4.24 

XXX 

0.00 

3.16 

0.20 

3.36 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.74 

2.10 

0.16 

3.00 

XXX 

0.00 

1.77 

0.11 

1.88 

XXX 

0.74 

0.33 

0.05 

1.12 

XXX 

0.74 

3.49 

0.25 

4.48 

XXX 

0.00 

3.16 

0.20 

3.36 

XXX 

0.74 

0.33 

0.05 

1.12 

XXX 

0.74 

3.49 

0.25 

4.48 

XXX 

0.00 

3.16 

0.20 

3.36 

XXX 

0.74 

0.33 

0.05 

1.12 

XXX 

0.74 

3.49 

0.25 

4.48 

XXX 

0.00 

3.16 

0.20 

3.36 

XXX 

0.74 

0.33 

0.05 

1.12 

XXX 

0.58 

2.89 

0.21 

3.68 

XXX 

0.00 

2.63 

0.17 

2.80 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.80 

3.52 

0.25 

4.57 

XXX 

0.00 

3.16 

0.20 

3.36 

XXX 

0.80 

0.36 

0.05 

1.21 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.80 

2.99 

0.22 

4.01 

XXX 

0.00 

2.63 

0.17 

2.80 

XXX 

0.80 

0.36 

0.05 

1.21 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.58 

3.42 

0.24 

4.24 

XXX 

0.00 

3.16 

0.20 

3.36 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.93 

0.42 

0.06 

1.41 

XXX 

0.52 

1.92 

0.14 

2.58 

XXX 

0.00 

1.69 

0.11 

1.80 

XXX 

0.52 

0.23 

0.03 

0.78 

XXX 

0.52 

2.23 

0.16 

2.91 

XXX 

0.00 

2.00 

0.13 

2.13 

XXX 

0.52 

0.23 

0.03 

0.78 

XXX 

0.52 

2.18 

0.15 

2.85 

XXX 

0.00 

1.95 

0.12 

2.07 

XXX 

0.52 

0.23 

0.03 

0.78 

XXX 

0.52 

2.36 

0.16 

3.04 

XXX 

0.00 

2.13 

0.13 

2.26 

XXX 

0.52 

0.23 

0.03 

0.78 

XXX 

0.37 

2.79 

0.19 

3.35 

XXX 

0.00 

2.63 

0.17 

2.80 

XXX 

0.37 

0.16 

0.02 

0.55 

XXX 

0.37 

1.47 

0.10 

1.94 

XXX 

0.00 

1.31 

0.08 

1.39 

XXX 

0.37 

0.16 

0.02 

0.55 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.33 

1.20 

0.09 

1.62 

XXX 

0.00 

1.05 

0.07 

1.12 

XXX 

0.33 

0.15 

0.02 

0.50 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.39 

1.30 

0.10 

1.79 

XXX 

0.00 

1.13 

0.07 

1.20 

XXX 

0.39 

0.17 

0.03 

0.59 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.20 

1.67 

0.15 

3.02 

XXX 

0.00 

1.13 

0.07 

1.20 

XXX 

1.20 

0.54 

0.08 

1.82 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.34 

1.62 

0.11 

2.07 

2 

XXX 
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74450 
74450 
74451 
7a55 
74455 
74455 
74456 
74470 
74470 
74470 
74471 
74475 
74475 
74475 
74476 
74480 
74480 
74480 
74481 
74485 
74485 
74485 
74486 
74710 
74710 
74710 
74740 
74740 
74740 
74741 
74775 
74775 
74775 
75500 
75500 
75500 
75501 
75505 
75505 
75505 
75506 
75507 
75507 
75507 
75509 
75519 
75519 
75519 
75520 
75523 
75523 
75523 
75524 
75527 
75527 
75527 
75528 
75552 
75552 
75552 
75600 
75600 
75600 
75601 
75605 
75605 
75605 
75606 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

TC 
26 


TC 
26 

TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

TC 
26 


TC 
26 


INSERT 
INSERT 
INSERT 
INSERT 
INSERT 
INSERT 
INSERT 


X-RAT  EXAM  URETHRA/BLADOER 
X-RAT  EXAM  URETHRVBLAODER 
X-RAT  EXAM  URETHRA/BLADOER 
X-RAT  EXAM  URETHRA/BLADOER 
X-RAT  EXAM  URETHRA/BLADOER 
X-RAT  EXAM  URETHRA/BLADOER 
X-RAT  EXAM  URETHRVBLAODER 
X-RAT  EXAM  OF  KIDNET  LESION 
X-RAT  EXAM  OF  KIDNET  LESION 
X-RAT  EXAM  OF  KIDNET  LESION 
X-RAT  EXAM  OF  KIDNET  LESION 
XRAT  CONTROL  CATHETER  INSERT 
XRAT  CONTROL  CATHETER 
XRAT  CONTROL  CATHETER 
XRAT  CONTROL  CATHETER 
XRAT  CONTROL  CATHETER 
XRAT  CONTROL  CATHETER 
XRAT  CONTROL  CATHETER 
XRAT  CONTROL  CATHETER 
X-RAT  GUIDE,  GU  DILATION 
X-RAT  GUIDE,  GU  DILATION 
X-RAY  GUIDE,  GU  DILATION 
X-RAY  GUIDE,  GU  DILATION 
X-RAY  MEASUREMENT  OF  PELVIS 
X-RAY  MEASUREMENT  OF  PELVIS 
X-RAY  MEASUREMENT  OF  PELVIS 
X-RAY  FEMALE  GENITAL  TRACT 
X-RAY  FEMALE  GENITAL  TRACT 
X-RAY  FEMALE  GENITAL  TRACT 
X-RAY  FEMALE  GENITAL  TRACT 
X-RAY  EXAM  OF  PERINEUM 
X-RAY  EXAM  OF  PERINEUM 
X-RAY  EXAM  OF  PERINEUM 
CINEMA  X-RAY  HEART  VESSELS 
CINEMA  X-RAY  HEART  VESSELS 
CINEMA  X-RAY  HEART  VESSELS 
CINEMA  X-RAY  HEART  VESSELS 
X-RAY  EXAM  OF  HEART  VESSELS 
-RAY  EXAM  OF  HEART  VESSELS 
-RAY  EXAM  OF  HEART  VESSELS 


RAY  EXAM  OF  HEART  VESSELS 
RAY  EXAM  OF  HEART  VESSELS 
RAY  EXAM  OF  HEART  VESSELS 


X-RAY  EXAM  OF  HEART  VESSELS 
X-RAY  EXAM  OF  HEART  VESSELS 
HEART  X-RAY/CATHETERIZATION 
HEART  X-RAY/CATHETERIZATION 
HEART  X-RAY/CATHETERIZATION 
HEART  X-RAT/CATHETERIZATION 
HEART  X-RAT/CATHETERIZATION 
HEART  X-RAT/CATHETERIZATION 
HEART  X-RAT/CATHETERIZATION 
HEART  X-RAY/CATHETERIZATION 
HEART  X-RAY/CATHETERIZATION 
HEART  X-RAY/CATHETERIZATION 
HEART  X-RAY/CATHETERIZATION 
HEART  X-RAY/CATHETERIZATION 
MAGNETIC  IMAGE,  MYOCARDIUM 
MAGNETIC  IMAGE,  MYOCARDIUM 
MAGNETIC  IMAGE,  MYOCARDIUM 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVUS 

RVUs 

RVUs 

RVUs 

RVUs 

PERIOD 

0.00 

1.47 

0.09 

1.56 

XXX 

0.34 

0.15 

0.02 

0.51 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.34 

1.73 

0.12 

2.19 

XXX 

0.00 

1.58 

0.10 

1.68 

XXX 

0.34 

0.15 

0.02 

0.51 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.58 

1.52 

0.12 

2.22 

XXX 

0.00 

1.26 

0.08 

1.34 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.58 

4.34 

0.30 

5.22 

XXX 

0.00 

4.08 

0.26 

4.34 

XXX 

0.50 

0.26 

0.04 

0.88 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.58 

4.34 

0.30 

5.22 

XXX 

0.00 

4.08 

0.26 

4.34 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.58 

3.42 

0.24 

4.24 

xxx' 

0.00 

3.16 

0.20 

5.36 

XXX 

0.58 

0.26 

0.04 

0.88 

2> 

xxx 

0.00 

0.00 

OJDO 

0.00 

XXX 

0.35 

1.21 

0.09 

1.85 

xxx 

0.00 

1.05 

0.07 

1.12 

xxx 

0.35 

0.16 

0.02 

0.5S 

xxx 

0.39 

1.48 

0.11 

1.98 

xxx 

0.00 

1.31 

0.08 

1.39 

xxx 

0.99 

0.17 

0.03 

0.59 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.66 

1.77 

0.13 

2.56 

xxx 

0.00 

1.47 

0.09 

1.56 

xxx 

o.<« 

0.30 

0.04 

1.00 

xxx 

1.20 

12.13 

0.81 

14.14 

xxx 

0.00 

11.59 

0.73 

12.32 

xxx 

1.20 

0.54 

0.08 

1.82 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

1.20 

12.13 

0.81 

14.14 

xxx 

0.00 

11.59 

0.73 

12.32 

xxx 

1.20 

0.54 

0.08 

1.82 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

1.S8 

12.21 

0.82 

14.41 

xxx 

0.00 

11.59 

0.73 

12.32 

xxx 

1.38 

0.62 

0.09 

2.09 

xxx 

'     0.00 

0.00 

'  0.00 

0.00 

xxx 

0.88 

11.99 

0.79 

13.66 

xxx 

0.00 

11.59 

0.73 

12.32 

xxx 

0.88 

0.40 

0.06 

1.34 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.88 

11.99 

0.79 

13.66 

xxx 

0.00 

11.59 

0.73 

12.32 

xxx 

0.88 

0.40 

0.06 

1.34 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

1.50 

12.30 

0.83 

14.71 

xxx 

0.00 

11.59 

0.73 

12.32 

xxx 

1.58 

0.71 

0.10 

2.39 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

1.89 

12.01 

0.82 

14.52 

xxx 

0.00 

11.25 

0.71 

11.96 

xxx 

1.69 

0.76 

0.11 

2.56 

xxx 

0.52 

12.88 

0.82 

14.22 

xxx 

0.00 

12.65 

0.79 

13.U 

xxx 

0.52 

0.23 

0.03 

0.78 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

1.20 

13.19 

0.87 

15.26 

xxx 

0.00 

12.65 

0.79 

13.44 

xxx 

.1.20 

0.54 

0.08 

1.82 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 
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MWCNDUM  ■ 

RELATIVE  VALUE  UNITS  (KVU*)  AMD  RELATED  IMFOmATIOH 


HCPCS*    NCO   STATUS 


7M2S 

7S62S 

75625 

75626 

75627 

75628 

75630 

75630 

75630 

75631 

75650 

75650 

75650 

75651 

75652 

75653 

75654 

75655 

75656 

75657 

75658 

75658 

75658 

7S6S9 

75660 

75660 

75660 

75661 

75662 

75662 

75662 

75663 

75665 

75665 

75665 

75667 

75669 

75671 

75671 

75671 

75672 

75673 

75676 

75676 

75676 

75677 

75678 

75680 

75680 

75680 

75681 

75682 

75685 

75685 

75685 

75687 

75690 

75692 

75695 

75697 

75705 

75705 

75705 

75706 

75710 

75710 

75710 

75711 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


DESCRIPTION 


CONTRAST  X-RAT  EXAM  OF  AMTA 
CONTRAST  X-RAY  EXAM  Of   AORTA 
CONTRAST  X-RAY  EXAM  Of   AORTA 
CONTRAST  X-RAY  EXAM  OF  AORTA 
CONTRAST  X-RAT  EXAM  OF  AORTA 
CONTRAST  X-RAT  EXAM  OF  AORTA 
X-RAY  AORTA.  LEG  ARTERIES 
X-RAY  AORTA,  LEG  ARTERIES 
X-RAY  AORTA,  LEG  ARTERIES 
X-RAY  AORTA,  LEG  ARTERIES 
ARTERY  X-RAYS,  HEAD  I   NECK 
ARTERY  X-RAYS,  HEAD  t   HECK 
ARTERY  X-RAYS,  HEAO  t   NECK 
ARTERY  X-RAYS,  HEAD  S  NECK 
ARTERY  X-RATS,  HEAO  t  NECK 
ARTERY  X-RATS,  HEAD  I   NECK 
ARTERY  X-RAYS,  HEAO  I   NECK 
ARTERY  X-RAYS,  HEAO  t  NECK 
ARTERY  X-RAYS,  HEAO  t  NECK 
ARTERY  X-RAYS,  HEAD  t   NECK 
X-RAY  EXAM  OF  ARM  ARTERIES 
X-RAY  EXAM  OF  ARM  ARTERIES 
X-RAT  EXAM  OF  ARM  ARTERIES 
X-RAY  EXAM  OF  ARM  ARTERIES 
ARTERY  X-RAYS,  HEAD  t  NECK 
ARTERY  X-RAYS 


ARTERY  X-RAYS 
ARTERY  X-RATS 
ARTERY  X-RATS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERT  X-RAYS 


ARTERY 
ARTERY 
ARTERY 
ARTERY 
ARTERY 
ARTERY 
ARTERY 


■RAYS 
■RAYS 
■RAYS 
■RAYS 
■RAYS 
■RAYS 
■RAYS 


ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERT  X-RAYS 
ARTERT  X-RAYS 
ARTERY  X-RAYS 
ARTERT  X-RATS 
ARTERY  X-RAYS 
ARTERY  X-RATS 
ARTERT  X-RATS 
ARTERY  X-RAYS 
ARTERT  X-RAYS 
ARTERT  X-RAYS 
ARTERY  X-RAYS 
ARTERT  X-RATS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERT  X-RAYS 
ARTERY  X-RAYS 
ARTERT  X-RAYS 
ARTERT  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 
ARTERY  X-RAYS 


HEAD  t  NECK 

HEAD  I  NECK 

HEAD  I  NECK 

HEAD  t  NECK 

HEAD  t  NECK 

HEAD  ft  NECK 

HEAD  t  HECK 

HEAD  t  NECK 

HEAD  t  NECK 

HEAD  t  NECK 

HEAO  t  HECK 

HEAD  I  HECK 

HEAD  t  HECK 

HEAD  I  HECK 

HEAD  C  HECK 

HEAD  I  HECK 

HEAO  &  HECK 

NECK 

NECK 

NECK 

NECK 

NECK 

NECK 

NECK 

HECK 

HECK 

HECK 

SPtHE 

SPINE 

SPINE 

SPINE 

NECK  SPINE 

HECK  SPIHE 

NECK  SPINE 

NECK  SPINE 

SPIHE 

SPIHE 

SPIHE 

SPIHE 

ARM/LEG 

ARM/LEG 

ARM/LEG 

ARM/LEG 


PRACTICE         NAL- 
UORK         EXPENSE       PRACTICE     TOTAL 
RWM  RMM  RVUa         RVU« 


SOURCE       GLOBAL 
OF  WORK       FEE 
RVU«         PERIOD 


1.20 

IS.  19 

0.87 

15.26 

2 

R» 

0.00 

12.65 

0.7V 

13.U 

XXX 

1.20 

0.54 

0.08 

1.82 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

nx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.38 

13.81 

0.92 

16.11 

2 

XXX 

0.00 

13.19 

0.83 

14.02 

XXX 

1.38 

0.62 

0.09 

2.09 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.57 

13.35 

0.89 

15.81 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

1.57 

0.70 

0.10 

2.37 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.38 

13.27 

0.88 

15.53 

2 

XXX 

0.00 

12.6S 

0.79 

13.44 

XXX 

1.38 

0.62 

0.09 

2.09 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.38 

13.27 

0.88 

15.53 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

1.38 

0.62 

0.09 

2.09 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.75 

13.43 

0.90 

16.08 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

1.75 

0.78 

0.11 

2.64 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.38 

13.27 

0.88 

15.53 

2 

XXX 

0.00 

12.65 

0.79 

13.U 

XXX 

1.38 

0.62 

0.09 

2.09 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.75 

13.43 

0.90 

16.08 

2 

XXX 

0.00 

12.65 

0.79 

13.U 

XXX 

1.75 

0.78 

0.11 

2.64 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.38 

13.27 

0.88 

15.53 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

1.38 

0.62 

0.09 

2.09 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.75 

13.43 

0.90 

16.08 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

1.75 

0.78 

0.11 

2.64 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.38 

13.27 

0.88 

15.53 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

1.38 

0.62 

0.09 

2.09 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

2.29 

13.68 

0.94 

16.91 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

2.29 

1.03 

0.15 

3.47 

2 

XXX 

0.00 

0.00 

0.00 

O.OO 

XXX 

1.20 

13.19 

0.87 

15.26 

2 

XXX 

0.00 

12.65 

0.79 

13.44 

XXX 

1.20 

0.54 

0.08 

1.82 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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AOOEHOUM  I 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFORMATION 


PRACTICE 

MAL- 

VaiRCE 

GLOIAL 

yORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

HCPCS* 

MOD   STATUS 

DESCRIPTION 

RVUt 

RMM 

RMit 

RWs 
0.00 

RVUs 

PERIOD 

75712 

»    ARTERY  X-RAYS, 

ARM/LEG 

0.00 

0.00 

0.00 

XXX 

75716 

I    ARTERY  X-RAYS, 

ARMS/LEGS 

1.38 

13.27 

0.88 

15.53 

2 

XXX 

75716 

TC    1 

I    ARTERY 

X-RAYS 

ARMS/LEGS 

0.00 

12.65 

0.79 

13.44 

XAX 

75716 

26    1 

I    ARTERY 

X-RAYS 

ARMS/LEGS 

1.S8 

0.62 

0.09 

2.09 

2 

XXX 

75717 

)    ARTERY 

X-RAYS 

ARMS/LEGS 

.  0.00 

0.00 

0.00 

0.00 

XXX 

75718 

1    ARTERY 

X-RAYS 

ARMS/LEGS 

0.00 

0.00 

0.00 

0.00 

XXX 

75722 

I    ARTERY 

X-RAYS 

KIDNEY 

1.20 

13.19 

0.87 

15.26 

2 

XXX 

75722 

TC    / 

I    ARTERY 

X-RAYS 

KIDNEY 

0.00 

12.65 

0.79 

13.U 

XXX 

75722 

26    I 

\          ARTERY  X-RAYS 

KIDNEY 

1.20 

0.54 

0.00 

1.82 

XXX 

75723 

>    ARTERY 

X-RAYS 

KIDNEY 

0.00 

0.00 

0.00 

0.00 

XXX 

75724 

I    ARTERY 

X-RAYS 

KIDNEYS 

1.S7 

13.35 

0.89 

15.81 

XXX 

75724 

TC    I 

\          ARTERY 

X-RAYS 

KIDNEYS 

0.00 

12.65 

0.79 

13.U 

XXX 

75724 

26    i 

(    ARTERY 

X-RAYS 

KIDNEYS 

1.57 

0.70 

0.10 

2.37 

XXX 

75725 

)    ARTERY 

X-RAYS 

KIDNEYS 

0.00 

0.00 

0.00 

0.00 

XXX 

75726 

k    ARTERY 

X-RAYS 

ABDOMEN 

1.20 

13.19 

0.87 

15.26 

XXX 

75726 

TC     / 

k     ARTERY 

X-RAYS 

ABDOMEN 

-   0.00 

12.65 

0.79 

13.44 

XXX 

7S726 

26    J 

k    ARTERY  X-RAYS 

ABDOMEN 

1.20 

0.54 

0.08 

1.82 

XXX 

75727 

>    ARTERY 

X-RAYS 

ABDOMEN 

0.00 

0.00 

0.00 

0.00 

XXX 

75728 

)    ARTERY 

X-RAYS 

ABDOMEN 

0.00 

0.00 

0.00 

0.00 

XXX 

75731 

I    ARTERY 

X-RAYS 

ADRENAL  GLAHO 

1.20 

13.19 

0.87 

15.26 

XXX 

75731 

TC    / 

I    ARTERY 

X-RAYS 

ADRENAL  GLAND 

0.00 

12.65 

0.79 

13.44 

XXX 

75731 

26    t 

I    ARTERY 

X-RAYS 

ADRENAL  GLAND 

1.20 

0.54 

0.08 

1.82 

XXX 

75732 

)    ARTERY 

X-RAYS 

ADRENAL  GLAND 

0.00 

0.00 

0.00 

0.00 

XXX 

75733 

k    ARTERY 

X-RAYS 

ADRENAL  GLANDS 

1.38 

13.27 

0.88 

15.53 

XXX 

75733 

TC    < 

k    ARTERY 

X-RAYS 

ADRENAL  GLANDS 

0.00 

12.65 

0.79 

13.U 

XXX 

75733 

26    / 

I     ARTERY 

X-RAYS 

ADRENAL  GLAHDS 

1.38 

0.62 

0.09 

2.09 

XXX 

7S714 

)     ARTERY 

X-RAYS 

ADRENAL  GLAHDS 

0.00 

0.00 

0.00 

0.00 

XXX 

75736 

k    ARTERY 

X-RAYS 

PELVIS 

1.20 

13.19 

0.87 

15.26 

XXX 

75736 

TC     / 

k     ARTERY 

X-RAYS 

PELVIS 

0.00 

12.65 

0.79 

13.44 

XXX 

75736 

26    1 

k    ARTERT 

X-RAYS 

PELVIS 

1.20 

0.54 

0.08 

1.82 

XXX 

75737 

>    ARTERY 

X-RAYS 

PELVIS 

0.00 

0.00 

0.00 

0.00 

XXX 

75738 

>    ARTERY 

X-RAYS 

PELVIS 

0.00 

0.00 

0.00 

0.00 

XXX 

75741 

k    ARTERT 

X-RAYS 

LUNG 

1.38 

13.27 

0.88 

15.53 

XXX 

75741 

TC    / 

k    ARTERY 

X-RAYS 

LUNG 

0.00 

12.65 

0.7V 

13.U 

XXX 

75741 

26    / 

k    ARTERY 

X-RAYS 

LUNG 

1.S8 

0.62 

0.09 

2.09 

XXX 

75742 

>     ARTERY 

X-RAYS 

LUNG 

0.00 

0.00 

0.00 

0.00 

XXX 

75743 

k     ARTERY 

X-RAYS 

LUNGS 

1.75 

13.43 

0.90 

16.08 

XXX 

75743 

TC    t 

k    ARTERY 

X-RAYS 

LUNGS 

0.00 

12.65 

0.79 

13.44 

XXX 

7574S 

26    1 

k    ARTERY 

X-RAYS 

,  LUNGS 

1.75 

0.78 

0.11 

2.64 

XXX 

7S744 

)     ARTERY 

X-RAYS 

,  LUNGS 

0.00 

0.00 

0.00 

0.00 

XXX 

75746 

k     ARTERY 

X-RAYS 

,  LUNG 

1.20 

13.19 

0.87 

15.26 

XXX 

75746 

TC    / 

k     ARTERY 

X-RAYS 

,  LUNG 

0.00 

12.65 

0.79 

13.44 

XXX 

75746 

26    1 

k    ARTERY 

X-RAYS 

,  LUNG 

1.20 

0.54 

0.08 

1.82 

XXX 

75747 

)     ARTERY 

X-RAYS 

,  LUNG 

0.00 

0.00 

0.00 

0.00 

XXX 

75748 

)     ARTERT 

X-RAYS 

,  LUNG 

0.00 

0.00 

0.00 

0.00 

AXX 

75750 

k    ARTERY 

X-RAYS 

,  HEART 

1.20 

13.19 

O.W 

15.26 

XXX 

75750 

TC    / 

k    ARTERY 

X-RAYS 

,  HEART 

0.00 

12.65 

0.79 

13.U 

XXX 

75750 

26    1 

k    ARTERY 

X-RAYS 

,  HEART 

1.20 

0.54 

0.08 

1.82 

XXX 

75751 

>    ARTERY  X-RAYS 

,  HEART 

0.00 

0.00 

0.00 

0.00 

XXX 

75752 

k    ARTERY 

X-RAYS 

,  HEART 

1.20 

13.19 

0.87 

15.26 

XXX 

75752 

TC    / 

k    ARTERY 

X-RAYS 

,  HEART 

0.00 

12.65 

0.79 

13.U 

XXX 

7S7S2 

26    / 

k    ARTERY 

X-RAYS 

,  HEART 

1.20 

0.54 

0.08 

1.82 

XXX 

7S7SS 

)     ARTERT 

X-RAYS 

,  HEART 

0.00 

0.00 

0.00 

0.00 

XXX 

7Sn4 
7S7S4 

k    ARTERY 

X-RAYS 

,  HEART 

1.39 

13.27 

0.88 

15.54 

XXX 

TC    / 

(     ARTERY 

X-RAYS 

,  HEART 

0.00 

12.65 

0.79 

13.44 

XXX 

75754 

26    / 

K           ARTERY 

X-RAYS 

,  HEART 

1.39 

0.62 

0.09 

2.10 

XXX 

75755 

>    ARTERY 

X-RAYS 

,  HEART 

0.00 

0.00 

0.00 

0.00 

XXX 

75756 

(    ARTERT 

X-RAYS 

,  CHEST 

1.20 

13.19 

0.87 

15.26 

XXX 

75756 

TC    / 

K          ARTERY 

X-RAYS 

,  CHEST 

0.00 

12.65 

0.79 

13.U 

XXX 

75756 

26    / 

k    ARTERT 

X-RAYS 

,  CHEST 

1.20 

0.54 

0.08 

1.82 

XXX 

75757 

>    ARTERY 

X-RAYS 

CHEST 

0.00 

0.00 

0.00 

0.00 

XXX 

75782 

K           CORONARY  BYPASS  X-RAY 

1.20 

13.19 

0.87 

15.26 

XXX 

75762 

TC    / 

k     CORONARY  BYPASS  X-RAY 

0.00 

12.65 

0.79 

13.44 

XXX 

75762 

26    / 

\           CORONARY  BYPASS  X-RAY 

1.20 

0.54 

0.08 

1.82 

XXX 

75764 

>     CORONARY  BYPASS  X-RAY 

0.00 

0.00 

0.00 

0.00 

XXX 

75766 

(     CORONARY  BYPASS  X-RAY 

1.38 

13.27 

0.88 

15.53 

XXX 

75766 

TC    / 

k     CORONARY  BYPASS  X-RAY 

0.00 

12.65 

0.79 

13.44 

XXX 

TSTM 

26    1 

k    CORONARY  BYPASS  X-RAY 

1.38 

0.62 

0.09 

2.09 

XXX 

•All 
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ADDENDUM 

■ 

RELATIVE  VALUE  UNITS  (RVUt)  AND 

RELATED 

INFOKMATION 

PRACTICE 

MAL- 

SOURCE 

G108AL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

BCPCS* 

NOD   STATUS           DCSCIIPTICN 

RVUt 

RWIa 

RVUs 

RVUt 
0.00 

RVUs 

PERIOD 

75767 

)     OOMMARY  lYPASS  X-RAT 

0.00 

0.00 

0.00 

XAX 

75774 

I     ARTERY  X-RAY.  EACH  VESSEL 

0.37 

12.81 

0.81 

13.99 

XXX 

75774 

TC     < 

k     ARTERY  X-RAT.  EACH  VESSEL 

0.00 

12.65 

0.79 

13.U 

XXX 

75774 

26    < 

k    ARTERY  X-RAY.  EACH  VESSEL 

0.37 

0.16 

0.02 

0.55 

XXX 

75775 

»    ARTERY  X-RAY.  EACH  VESSEL 

0.00 

0.00 

0.00 

0.00 

XXX 

75790 

k     VISUALIZE  A-V  SHUNT 

1.93 

2.23 

0.21 

4.37 

XXX 

75790 

TC    J 

k     VISUALIZE  A-V  SHUNT 

0.00 

1.36 

0.09 

1.45 

XXX 

75790 

26  ^ 

k     VISUALIZE  A-V  SHUNT 

k     LYMPH  VESSEL  X-RAY,  ARM/LEG 

1.93 

0.87 

0.12 

2.92 

XXX 

75801 

0.85 

5.82 

0.39 

7.06 

XXX 

75801 

TC    I 

k     LYMPH  VESSEL  X-RAY,  ARM/LEG 

0.00 

5.44 

0.34 

5.78 

XXX 

75801 

26    1 

k     LYMPH  VESSEL  X-RAY,  ARM/LEG 

0.85 

0.38 

0.05 

1.28 

XXX 

75802 

)     LYMPH  VESSEL  X-RAY,  ARM/LEG 

0.00 

0.00 

0.00 

0.00 

XXX 

75803 

k     LYMPH  VESSEL  X-RAT, ARMS/LEGS 

1.23 

5.99 

0.42 

7.64 

XXX 

75803 

TC    / 

k     LYMPH  VESSEL  X-RAY, ARMS/LEGS 

0.00 

5.44 

0.34 

5.78 

XXX 

75803 

26    i 

k     LYMPH  VESSEL  X-RAY, ARMS/LEGS 

1.23 

0.55 

0.08 

1.86 

XXX 

75804 

>     LYMPH  VESSEL  X-:;AY. ARMS/LEGS 

0.00 

0.00 

0.00 

0.00 

XXX 

75805 

k     LYMPH  VESSEL  X-RAY,  TRUNK 

0.8S 

6.50 

0.43 

7.78 

XXX 

75805 

TC    i 

k     LYMPH  VESSEL  X-RAY,  TRUNK 

0.00 

6.12 

0.38 

6.50 

XXX 

75805 

26    t 

k     LYMPH  VESSEL  X-RAY.  TRUNK 

0.85 

0.38 

0.05 

1.28 

XXX 

75806 

»     LYMPH  VESSEL  X-RAY.  TRUNK 

0.00 

0.00 

0.00 

0.00 

XXX 

75807 

k     LYMPH  VESSEL  X-RAY.  TRUNK 

1.23 

6.67 

0.46 

8.36 

XXX 

75807 

TC    1 

k     LYMPH  VESSEL  X-RAY.  TRUNK 

0.00 

6.12 

0.38 

6.50 

XXX 

75807 

26    < 

k     LYMPH  VESSEL  X-RAY.  TRUNK 

1.23 

O.SS 

0.08 

1.86 

XXX 

75808 

)     LYMPH  VESSEL  X-RAY.  TRUNK 

0.00 

0.00 

0.00 

0.00 

XXX 

75810 

k     VEIN  X-RAY,  SPLEEN/LIVER 

1.20 

13.19 

0.87 

15.26 

XXX 

75810 

TC    1 

k     VEIN  X-RAY,  SPLEEN/LIVER 

0.00 

12.65 

0.79 

13.U 

XXX 

75810 

26    f 

k     VEIN  X-RAT,  SPLEEN/LIVER 

1.20 

0.S4 

0.08 

1.82 

XXX 

75811 

1     VEIN  X-RAY,  SPLEEN/LIVER 

0.00 

0.00 

0.00 

0.00 

XXX 

75820 

k     VEIN  X-RAY,  ARM/LEG 

0.74 

1.28 

0.11 

2.13 

XXX 

75820 

TC     / 

k     VEIN  X-RAY,  ARM/LEG 

0.00 

0.95 

0.06 

1.01 

XXX 

'75820 

26    t 

k     VEIN  X-RAY,  ARM/LEG 

0.74 

0.33 

O.OS 

1.12 

XXX 

75821 

)  ■    VEIN  X-RAY,  ARM/LEG 

0.00 

0.00 

0.00 

0.00 

XXX 

75822 

k     VEIN  X-RAY.  ARMS/LEGS  ' 

1.11 

1.99 

0.16 

3.26 

XXX 

75822 

TC    t 

k     VEIN  X-RAY.  ARMS/LEGS 

0.00 

1.49 

0.09 

1.58 

XXX 

75822 

26    i 

k     VEIN  X-RAY,  ARMS/LEGS 

1.11 

0.50 

0.07 

1.68 

XXX 

75823 

»     VEIN  X-RAY,  ARMS/LEGS 

0.00 

0.00 

0.00 

0.00 

XXX 

75825 

k     VEIN  X-RAY,  TRUNK 

1.20 

13.19 

0.87 

15.26 

XXX 

75825 

TC    / 

k     VEIN  X-RAY,  TRUNK 

0.00 

12.65 

0.79 

13.44 

XXX 

75825 

26    1 

k     VEIN  X-RAY.  TRUNK 

1.20 

0.54 

0.08 

1.82 

XXX 

75826 

»     VEIN  X-RAT.  TRUNK 

0.00 

0.00 

0.00 

0.00 

XXX 

75827 

k     VEIN  X-RAY.  CHEST 

1.20 

13.19 

0.87 

15.26 

XXX 

75827 

TC    i 

k     VEIN  X-RAY.  CHEST 

0.00 

12.65 

0.79 

13.44 

XXX 

75827 

26    t 

(     VEIN  X-RAY.  CHEST 

1.20 

0.54 

0.08 

1.82 

XXX 

75828 

>     VEIN  X-RAY.  CHEST 

0.00 

0.00 

0.00 

0.00 

XXX 

75831 

k     VEIN  X-RAY,  KIDNEY 

1.20 

13.19 

0.87 

15.26 

XXX 

75831 

TC    / 

k     VEIN  X-RAY,  KIDNEY 

0.00 

12.65 

0.79 

13.44 

XXX 

75831 

26    / 

k     VEIN  X-RAY,  KIDNEY 

1.20 

0.54 

0.08 

1.82 

XXX 

75832 

»     VEIN  X-RAY,  KIOMEY 

0.00 

0.00 

0.00 

0.00 

XXX 

7S8B 

k     VEIN  X-RAY,  KIDNEYS 

1.57 

13.35 

0.89 

15.81 

2 

XXX 

75833 

TC    / 

k     VEIN  X-RAY,  KIDNEYS 

0.00 

12.65 

0.79 

13.44 

XXX 

75833 

26    < 

I     VEIN  X-RAY,  KIDNEYS 

1.57 

0.70 

0.10 

2.37 

2 

XXX 

75834 

>     VEIN  X-RAYS,  KIDNEYS 

0.00 

o.eo 

0.00 

0.00 

XXX 

75840 

k     VEIN  X-RAY,  ADRENAL  GLAND 

1.20 

13.19 

0.87 

15.26 

2 

XXX 

75840 

TC    / 

k     VEIN  X-RAY,  ADRENAL  GLAND 

0.00 

12.65 

0.79 

13.44 

XXX 

75840 

26    / 

k     VEIN  X-RAY,  ADRENAL  GLAND 

1.20 

0.54 

0.08 

1.82 

2 

XXX 

75841 

>     VEIN  X-RAY,  ADRENAL  GLAND 

0.00 

0.00 

0.00 

0.00 

XXX 

75842 

k     VEIN  X-RAY,  ADRENAL  GLANDS 

1.57 

13.35 

0.89 

15.81 

2 

XXX 

75842 

TC    / 

k     VEIN  X-RAY,  ADRENAL  GLANDS 

0.00 

12.65 

0.79 

13.44 

XXX 

'75842 

26    i 

k     VEIN  X-RAY,  ADRENAL  GLANDS 

1.57 

0.70 

0.10 

2.37 

2 

XXX 

75843 

>     VEIN  X-RAY,  ADRENAL  GLANDS 

0.00 

0.00 

0.00 

0.00 

XXX 

75860 

t     VEIN  X-RAY.  NECK 

1.20 

13.19 

0.87 

15.26 

2 

XXX 

75860 

TC     / 

»     VEIN  X-RAY.  HECK 

0.00 

12.65 

0.79 

13.U 

XXX 

75860 

26    / 

k     VEIN  X-RAY.  NECK 

1.20 

0.54 

0.08 

1.82 

2 

XXX 

75861 

>     VEIN  X-RAY,  NECK 

0.00 

0.00 

0.00 

0.00 

XXX 

75870 

(     VEIN  X-RAY,  SKULL 

1.20 

13.19 

0.87 

15.26 

2 

XXX 

75870 

TC    / 

(     VEIN  X-RAY,  SKULL 

0.00 

12.65 

0.79 

13.44 

XXX 

75870 

26    / 

k     VEIN  X-RAY.  SKULL 

1.20 

0.54 

0.08 

1.82 

2 

XXX 

75871 

)     VEIN  X-RAY.  SKULL 

0.00 

0.00 

0.00 

0.00 

XXX 

" 
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ADDENDUM  B 
RELATIVE  VALUE  UilTS  <RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

tXJRK 

EXPENSE 

PRACTICE 

TOTAL 

OF- WORK 

FEE 

HCPCS« 

MOO   STATUS 

tESCRIPTION 

RVUs 

RVUs 

RWJS 

RVUs 

RVUs 

PERIOD 

75872 

I     VEIN  X-RAY, 

SKULL 

1.20 

13.19 

0.87 

15.26 

XXX 

75872 

TC    « 

i           VEIN  X-RAY, 

SKULL 

0.00 

12.65 

0.79 

13.U 

XXX 

75872 

26    « 

k     VEIN  X-RAY, 

SKULL 

1.20 

0.54 

0.08 

1.82 

XXX 

75873 

VEIN  X-RAY, 

SKULL 

0.00 

0.00 

0.00 

0.00 

XXX 

75880 

k     VEIN  X-RAY, 

EYE  SOCKET 

0.74 

1.28 

0.11 

2.13 

XXX 

75880 

TC    1 

k     VEIN  X-RAY, 

EYE  SOCKET 

0.00 

0.95 

0.06 

1.01 

XXX 

75880 

26    / 

k     VEIN  X-RAY, 

EYE  SOCKET 

0.74 

0.33 

0.05 

1.12 

XXX 

75881 

1     VEIN  X-RAY, 

EYE  SOCKET 

0.00 

0.00 

0.00 

0.00 

XXX 

75885 

k     VEIN  X-RAY. 

LIVER 

1.52 

13.33 

0.89 

15.74 

XXX 

75885 

TC    t 

k    VEIN  X-RAY, 

LIVER 

0.00 

12.65 

0.79 

13.U 

XXX 

75885 

26    4 

k    VEIN  X-RAY, 

LIVER 

1.52 

0.68 

0.10 

2.30 

XXX 

75886 

)    VEIN  X-RAY, 

LIVER 

0.00 

0.00 

0.00 

0.00 

XXX 

75887 

k    VEIN  X-RAY, 

LIVER 

1.52 

13.33 

0.89 

15.74 

XXX 

75887 

TC    « 

k    VEIN  X-RAY, 

LIVER 

0.00 

12.65 

0.79 

13.U 

XXX 

75887 

26    t 

k    VEIN  X-RAY, 

LIVER 

1.52 

0.68 

0.10 

2.30 

XXX 

75888 

>    VEIN  X-RAY, 

LIVER 

0.00 

0.00 

0.00 

0.00 

XXX 

75889 

{          VEIN  X-RAY, 

LIVER 

1.20 

13.19 

0.87 

15.26 

XXX 

75889 

TC    i 

I    VEIN  X-RAY, 

LIVER 

0.00 

12.65 

0.79 

13.44 

XXX 

75889 

26    / 

k     VEIN  X-RAY. 

LIVER 

1.20 

0.54 

0.08 

1.82 

XXX 

75890 

»     VEIN  X-RAY. 

LIVER 

0.00 

0.00 

0.00 

0.00 

XXX 

75891 

I     VEIN  X-RAY, 

LIVER 

1.20 

13.19 

0.87 

15.26 

XXX 

75891 

TC    j 

I    VEIN  X-RAY, 

LIVER 

0.00 

12.65 

0.79 

13.44 

XXX 

75891 

26    i 

I    VEIN  X-RAY. 

LIVER 

1.20 

0.54 

0.08 

1.82 

2 

XXX 

75892 

)     VEIN  X-RAY. 

LIVER 

0.00 

0.00 

0.00 

0.00 

XXX 

75893 

k     VENOUS  SAMPLING  BY  CATHETER 

0.58 

12.91 

0.83 

14.32 

XXX 

75893 

TC    / 

k     VENOUS  SAMPLING  BY  CATHETER 

0.00 

12.65 

0.79 

13.44 

XXX 

75893 

26    / 

k     VENOUS  SAMPLING  BY  CATHETER 

0.58 

0.26 

0.04 

0.88 

XXX 

75894 

k     XRAYS.  TRANSCATHETER  THERAPY 

1.38 

24.86 

1.61 

27.85 

XXX 

75894 

TC    / 

k     XRAYS,  TRANSCATHETER  THERAPY 

0.00 

24.24 

1.52 

25.76 

XXX 

75894 

26    / 

k     XRAYS,  TRANSCATHETER  THERAPY 

1.38 

0.62 

0.09 

2.09 

XXX 

75895 

)    'XRAYS,  TRANSCATHETER  THERAPY 

0.00 

0.00 

0.00 

0.00 

XXX 

75896 

k     XRAYS,  TRANSCATHETER  THERAPY 

1.38 

21.70 

1.41 

24.49 

XXX 

75896 

TC    i 

k     XRAYS.  TRANSCATHETER  THERAPY 

0.00 

21.08 

1.32 

22.40 

XXX 

75896 

26    / 

k     XRAYS,  TRANSCATHETER  THERAPY 

1.38 

0.62 

0.09 

2.09 

XXX 

75897 

)     XRAYS,  TRANSCATHETER  THERAPY 

0.00 

0.00 

0.00 

0.00 

XXX 

75898 

k    FOLLOU-UP  ANGIOGRAM 

1.74 

1.83 

0.18 

3.75 

AAA 

75898 

TC    < 

k     FOLLOk<-UP  ANGIOGRAM 

0.00 

1.05 

0.07 

1.12 

XXX 

75898 

26    / 

k    FOLLOk<-UP  ANGIOGRAM 

1.74 

0.78 

0.11 

2.63 

XXX 

75940 

k    X-RAY  PLACEMENT,  VEIN  FILTER 

0.58 

12.91 

0.83 

14.32 

XXX 

75940 

TC    1 

k    X-RAY  PLACEMENT,  VEIN  FILTER 

0.00 

12.65 

0.79 

13.44 

XXX 

75940 

26    / 

k    X-RAY  PLACEMENT.  VEIN  FILTER 

0.58 

0.26 

0.04 

0.88 

2 

XXX 

75941 

)    X-RAY  PLACEMENT.  VEIN  FILTER 

0.00 

0.00 

0.00 

0.00 

XXX 

75950 

>    VASCULAR  BLOCK.  TEMPORARY 

0.00 

0.00 

0.00 

0.00 

XXX 

75951 

)    VASCULAR  BLOCK.  TEMPORARY 

0.00 

0.00 

0.00 

0.00 

XXX 

75955 

>    VASCULAR  BLOCK.  PERMANENT 

0.00 

0.00 

0.00 

0.00 

XXX 

75956 

>    VASCULAR  BLOCK.  PERMANENT 

0.00 

0.00 

0.00 

0.00 

XXX 

75961 

\           TRANSCATHETER  RETRIEVAL 

4.48 

12.55 

0.95 

17.98 

2 

XXX 

75961 

TC     ; 

k     TRANSCATHETER  RETRIEVAL 

0.00 

10.54 

0.66 

11.20 

XXX 

75961 

26    i 

k    TRANSCATHETER  RETRIEVAL 

4.48 

2.01 

0.29 

6.78 

XXX 

75962 

k     REPAIR  ARTERIAL  BLOCKAGE 

0.58 

16.07 

1.03 

17.68 

XXX 

75962 

TC     i 

k    REPAIR  ARTERIAL  BLOCKAGE 

0.00 

15.81 

0.99 

16.80 

XXX 

75962 

26    i 

k    REPAIR  ARTERIAL  BLOCKAGE 

0.58 

0.26 

0.04 

0.88 

XXX 

75963 

)    REPAIR  ARTERIAL  BLOCKAGE 

0.00 

0.00 

0.00 

0.00 

XXX 

75964 

k    REPAIR  ARTERY  BLOCKAGE.  EACH 

0.37 

8.59 

0.55 

9.51 

XXX 

75964 

TC 

k    REPAIR  ARTERY  BLOCKAGE,  EACH 

0.00 

8.43 

0.53 

8.96 

XXX 

75964 

26    i 

k    REPAIR  ARTERY  BLOCKAGE.  EACH 

0.37 

0.16 

0.02 

0.55 

XXX 

75965 

>    REPAIR  ARTERY  BLOCKAGE.  EACH 

0.00 

0.00 

0.00 

0.00 

XXX 

75966 

k    REPAIR  ARTERIAL  BLOCKAGE 

1.38 

16.43 

1.08 

18.89 

XXX 

75966 

TC 

k    REPAIR  ARTERIAL  BLOCKAGE 

4iM 

15.81 

0.99 

16.80 

XXX 

75966 

26    / 

k    REPAIR  ARTERIAL  BLOCKAGE 

1.38 

0.62 

0.09 

2.09 

XXX 

75967 

>    REPAIR  ARTERIAL  BLOCKAGE 

0.00 

0.00 

0.00 

0.00 

XXA 

75968 

\          REPAIR  ARTERY  BLOCKAGE.  EACH 

0.37 

8.59 

0.55 

9.51 

XXX 

75968 

TC    / 

\           REPAIR  ARTERY  BLOCKAGE.  EACH 

0.00 

8.43 

0.53 

8.96 

XXX 

75968 

26    / 

\           REPAIR  ARTERY  BLOCKAGE.  EACH 

0.S7 

0.16 

0.02 

O.SS 

XXX 

75969 

)    REPAIR  ARTERY  BLOCKAGE.  EACH 

0.00 

0.00 

8.00 

0.00 

XXX 

75970 

Ik     TRANSCATHETER  BIOPSY 

0.87 

11.98 

0.79 

13.64 

XXX 

75970 

TC 

1    TRANSCATHETER  BIOPSY 

0.00 

11.59 

0.73 

12.32 

XXX 

75970 

26 

1    TRANSCATHETER  BIOPSY 

.   0.87 

0.S9 

0.06 

1.32 

XXX 
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REUTIVE  VALUE  UNITS  (RVIM)  MB  REUTK   INFORMATION 


MCPCS* 


75971 
75978 
75978 
75978 
75979 
75980 
75960 
75960 
75961 
75982 
75962 
75982 
75963 
75964 
75984 
75964 
75985 
75989 
75989 
75969 
75990 
76000 
76000 
76000 
76001 
76001 
76001 
76003 
76003 
76003 
76010 
76010 
76010 
76020 
76020 
76020 
76040 
76040 
76040 
76061 
76061 
76061 
76062 
76062 
76062 
76065 
76065 
76065 
76066 
76066 
76066 
76070 
76070 
76070 
76060 
76080 
76080 
76081 
76086 
76086 
76086 
76087 
76088 
76088 
76088 
76089 
76090 
76090 

•All 


NCO   STATUS 


DCSCtlPTION 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
<6 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 


TC 
26 


TC 


-HAY 
-BAY 


VASCULAR  BIOPSY 
REPAIR  VENOUS  BLOCKAGE 
REPAIR  VENOUS  BLOCKAGE 
REPAIR  VENOUS  BLOCKAGE 
REPAIR  VENOUS  BLOCKAGE 
CONTRAST  XRAT  EXAM  BILE  DUCT 
CONTRAST  XRAY  EXAM  BILE  OUCT 
CONTRAST  XRAY  EXAM  BILE  DUCT 
CONTRAST  XRAY  EXAM  BILE  DUCT 
CONTRAST  XRAY  EXAM  BILE  DUC^ 
CONTRAST  XRAY  EXAM  BILE  DUCT 
CONTRAST  XRAY  EXAM  BILE  DUCT 
CONTRAST  XRAY  EXAM  BILE  DUCT 
XRAT  CONTROL  CATHETER  CHANGE 
XXAY  CONTROL  CATHETER  CHANGE 
XRAY  CONTROL  CATHETER  CHANGE 
XRAY  CONTROL  CATHETER  CHANCE 
ABSCESS  DRAINAGE  UNDER  X-RAY 
ABSCESS  DRAINAGE  UNDER  X-RAY 
ABSCESS  DRAINAGE  UNDER  X- 
ABSCESS  DRAINAGE  UNDER  X- 
FLUOROSCOPE  EXAMINATION 
FLUOROSCOPE  EXAMINATION 
FLUOROSCOPE  EXAMINATION 
FLUOROSCOPE  EXAM,  EXTENSIVE 
FLUOROSCOPE  EXAM,  EXTENSIVE 
FLUOROSCOPE  EXAM,  EXTENSIVE 
NEEDLE  LOCALIZATION  BY  X-RAY 
NEEDLE  LOCALIZATION  BY  X-RAY 
NEEDLE  LOCALIZATION  BY  X-RAY 
X-RAY,  NOSE  TO  RECTUM 
HOSE  TO  RECTUM 
HOSE  TO  RECTUM 
FOR  BONE  AGE 
X-RAYS  FOR  BONE  ACE 
X-RAYS  FOR  BONE  AGE 
X-RAYS,  BONE  EVALUATION 
X-RAYS,  BONE  EVALUATION 
X-RAYS,  BONE  EVALUATION 
X-RAYS,  BONE  SURVEY 
BONE  SURVEY 
BONE  SURVEY 
BONE  SURVEY 
BONE  SURVEY 
BONE  SURVEY 
BONE  EVALUATION 
BONE  EVALUATION 
BONE  EVALUATION 
JOINT(S)  SURVEY,  SINGLE  FILM 
JOINT(S)  SURVEY,  SINGLE  FILM 
JOINT(S)  SURVEY,  SINGLE  FILM 
CT  SCAN,  BONE  DENSITY  STUDY 
CT  SCAN,  BONE  DENSITY  STUDY 
CT  SCAN,  BONE  DENSITY  STUDY 
X-RAY  EXAM  OF  FISTULA 
X-RAY  EXAM  OF  FISTULA 
X-RAY  EXAM  OF  FISTULA 
X-RAY  EXAM  OF  FISTULA 
X-RAY  OF  MAMMARY  DUCT 
X-RAY  OF  MAMMARY  DUCT 
X-RAY  OF  MAMMARY  OUCT 
X-RAY  OF  MAMMARY  DUCT 
X-RAY  OF  MAMMARY  DUCTS 
X-RAY  OF  MAMMARY  DUCTS 
X-RAY  OF  MAMMARY  DUCTS 
X-RAY  OF  MAMMARY  DUCTS 
MAMMOGRAM,  ONE  BREAST 
MAMMOGRAM.  ONE  BREAST 


X-RAY, 
X-RAY, 
X-RAYS 


X-RAYS, 
X-RAYS, 
X-RAYS, 
X-RAYS, 
X-RAYS, 
X-RAYS, 
X-RATS, 
X-RAYS, 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

uonc 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVU« 

WMt 

KWt 

RVUs 

RVU« 

PERIOD 

0.00 

0.00 

0,00 

0,00 

XXX 

0.00 

0.00 

0.00 

0,00 

XXX 

0.00 

0.00 

0.00 

0,00 

XXX 

0.56 

0.26 

0.04 

0,88 

XXX 

0.00 

0.00 

0,00 

0,00 

XXX 

1.52 

6.12 

0.44 

6,08 

XXX 

0.00 

5.U 

0.34 

5,78 

XXX 

1.52 

0.68 

0.10 

2,30 

XXX 

0.00 

0.00 

0,00 

0,00 

XXX 

1.52 

6.80 

0.48 

8.80 

XXX 

0.00 

6.12 

0,38 

6,50 

XXX 

1.52 

0.68 

0,10 

2.30 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.76 

2.29 

0,17 

3.22 

XXX 

0.00 

1.95 

0,12 

2.07 

XXX 

0.76 

0.34 

0.05 

1.15 

XXX 

0.00 

0.00 

0,00 

0.00 

XXX 

1.26 

3.72 

0.28 

5.26 

XXX 

0.00 

3.16 

0,20 

3.36 

XXX 

1.26 

0.56 

0.06 

1.90 

XXX 

0.00 

0.00 

0,00 

0.00 

XXX 

0.17 

1.38 

0.09 

1.64 

XXX 

0.00 

1.31 

0,08 

1.39 

XXX 

0.17 

0.07 

0.01 

0.25 

XXX 

0,71 

2.95 

0.22 

3.88 

XXX 

0.00 

2.63 

0,17 

2.80 

XXX 

0.71 

0.32 

0,05 

1.06 

XXX 

0.58 

1.57 

0,12 

2.27 

XXX 

0.00 

1.31 

0,06 

1.39 

XXX 

0.58 

0.26 

0.04 

0.86 

XXX 

0.19 

0.61 

0,04 

0.84 

XXX 

0.00 

0.53 

0.03 

0.56 

XXX 

0.19 

0.08 

0.01 

0.28 

XXX 

0.20 

0.62 

0.04 

0.86 

XXX 

0.00 

0.53 

0,03 

0.56 

XXX 

0.20 

0.09 

0,01 

0.30 

XXX 

0.28 

0.92 

0.07 

1.27 

XXX 

0.00 

0.79 

0,05 

0.84 

XXX 

0.28 

0.13 

0,02 

0.43 

XXX 

0.47 

1.21 

0,09 

1.77 

XXX 

0.00 

1.00 

0,06 

1.06 

XXX 

0.47 

0.21 

0.03 

0.71 

XXX 

0.58 

1.71 

0.13 

2.42 

XXX 

0.00 

1.45 

0,09 

1.54 

XXX 

0.S8 

0.26 

0.04 

0.88 

XXX 

0.29 

0,87 

0,07 

1.23 

XXX 

0.00 

0.74 

0.05 

0.79 

XXX 

0.29 

0.13 

0.02 

0.44 

XXX 

0.32 

1.25 

0.09 

1.66 

XXX 

0.00 

1.11 

0,07 

1.18 

XXX 

0.32 

0,14 

0,02 

0.48 

XXX 

0.26 

3.08 

0.21 

3.55 

XXX 

0.00 

2.96 

0,19 

3.15 

XXX 

0.26 

0.12 

0,02 

0.40 

XXX 

0.58 

1.31 

0.11 

2.00 

XXX 

0.00 

1.05 

0,07 

1,12 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.00 

0,00 

0.00 

0.00 

XXX 

0.37 

2.80 

0,19 

3.36 

XXX 

0.00 

2,63 

0,17 

2.80 

XXX 

0.37 

0.17 

0,02 

0.56 

XXX 

0.00 

0.00 

0,00 

0.00 

XXX 

0.47 

3.89 

0.26 

4.62 

XXX 

0.00 

3,68 

0,23 

3.91 

XXX 

0.47 

0,21 

0,03 

0.71 

XXX 

0.00 

0,00 

0,00 

0.00 

XXX 

0.26 

1.17 

0.09 

1.52 

XXX 

0.00 

1.05 

0.07 

1.12 

XXX 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUt)  AND  RELATED  INFORMATION 


- 

PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK 

FEE 

HCPCS* 

MOD   STATUS           DESCRIPTION 

RVU« 

K*H 

RWJa 

RMJ«      RVU« 

PERIOD 

76090 

26    « 

NAIWOGRAM,  ONE  BREAST 

0.26 

0.12 

0.02 

0.40     2 

XXX 

76091 

MAMMOGRAM,  BOTH  BREASTS 

0.43 

1.50 

0.11 

2.04     2 

XXX 

76091 

TC    / 

I     MAMMOGRAM,  BOTH  BREASTS 

0.00 

1.31 

0.08 

1.39 

XXX 

76091 

26    1 

[           MAMOGRAN,  BOTH  BREASTS 

0.43 

0.19 

0.03 

0.65     2 

XXX 

76092 

NAIWOGRAM,  SCREENING 

0.00 

0.00 

0.00 

0.00 

XXX 

76096 

i           X-RAY  EXAM,  BREAST  NODULE 

1.03 

3.09 

0.24 

4.36     2 

XXX 

76096 

TC    « 

k     X-RAY  EXAM,  BREAST  NODULE 

0.00 

2.63 

0.17 

2.80 

XXX 

76096 

26    1 

I    X-RAY  EXAM,  BREAST  HOOULE 

1.03 

0.46 

0.07 

1.56     2 

XXX 

76097 

i           X-RAY  EXAM,  BREAST  HOOULE 

0.59 

1.J1 

0.11 

2.01     2 

XXX 

76097 

TC    1 

[           X-RAY  EXAM,  BREAST  NODULE 

0.00 

1.05 

0.07 

1.12 

XXX 

76097 

26    1 

\           X-RAY  EXAM,  BREAST  NODULE 

0.S9 

0.26 

0.04 

0.89     2 

XXX 

76096 

[           X-RAY  EXAM,  BREAST  SPECIMEN 

0.16 

0.49 

0.04 

0.69     2 

KXX 

76098 

TC    J 

i           X-RAY  EXAM,  BREAST  SPECIMEN 

0.00 

0.42 

0.03 

0.45 

XXX 

76096 

26    1 

I     X-RAY  EXAM,  BREAST  SPECIMEN 

0.16 

0.07 

0.01 

0.24     2 

XXX 

76100 

k     X-RAY  EXAM  OF  BODY  SECTION 

0.62 

1.54 

0.12 

2,28     2 

XXX 

76100 

TC     / 

i           X-RAY  EXAM  OF  BODY  SECTION 

0.00 

1.26 

0.06 

1.34 

xxx 

76100 

26    t 

i           X-RAY  EXAM  OF  BODY  SECTION 

0.62 

0.28 

0.04 

0.94     2 

XXX 

76101 

I     COMPLEX  BODY  SECTION  X-RAY 

0.62 

1.70 

0.13 

2.45     2 

XXX 

76101 

TC    / 

i           COMPLEX  BODY  SECTION  X-RAY 

0.00 

1.42 

0.09 

1.51 

XXX 

76101 

26    t 

I     COMPLEX  BODY  SECTION  X-RAY 

0.62 

0.28 

0.04 

0.94     2 

XXX 

76102 

\           COMPLEX  BODY  SECTION  X-RAYS 

0.62 

2.02 

0.15 

2.79     2 

XXX 

76102 

TC    / 

\           COMPLEX  BODY  SECTION  X-RAYS 

0.00 

1.74 

0.11 

1.85 

XXX 

76102 

26    / 

k     COMPLEX  BODY  SECTION  X-RAYS 

0.62 

0.28 

0.04 

0.94     2 

XXX 

76120 

{           CINEMATIC  X-RAYS 

0.40 

1.23 

0.10 

1.73     2 

XXX 

76120 

TC    / 

k     CINEMATIC  X-RAYS 

0.00 

1.05 

0.07 

1.12 

XXX 

76120 

26    / 

\           CINEMATIC  X-RAYS 

0.40 

0.18 

O.OS 

0.61     2 

XXX 

76125 

I    CINEMATIC  X-RAYS 

0.28 

0.91 

0.07 

1.26     2 

XXX 

76125 

TC    < 

I    CINEMATIC  X-RAYS 

0.00 

0.79 

0.05 

0.84 

XXX 

76125 

26    i 

I     CINEMATIC  X-RAYS 

0.28 

0.12 

0.02 

0.42     2 

XXX 

76140 

(     X-RAY  CONSULTATION 

0.00 

0.00 

0.00 

0.00 

XXX 

76150 

I     X-RAY  EXAM,  DRY  PROCESS 

0.00 

0.42 

0.03 

0.45 

XXX 

76350 

:     SPECIAL  X-RAY  CONTRAST  STUDY 

0.00 

0.00 

0.00 

0.00 

XXX 

76355 

I     CAT  SCAN  FOR  LOCALIZATION 

1.28 

8.86 

0.60 

10.74     2 

XXX 

76355 

TC    < 

I     CAT  SCAN  FOR  LOCALIZATION 

0.00 

8.29 

0.52 

8.81 

XXX 

76355 

26    / 

I     CAT  SCAN  FOR  LOCALIZATION 

1.28 

0.57 

0.08 

i;9S     2 

XXX 

76360 

k     CAT  SCAN  FOR  NEEDLE  BIOPSY 

1.22 

8.83 

0.60 

10.65     2 

XXX 

76360 

TC    i 

I     CAT  SCAN  FOR  NEEDLE  BIOPSY 

0.00 

8.29 

0.52 

8.81 

XXX 

76360 

26    / 

I     CAT  SCAN  FOR  NEEDLE  BIOPSY 

1.22 

0.54 

0.08 

1.84     2 

XXX 

76361 

>     CAT  SCAN  FOR  NEEDLE  BIOPSY 

0.00 

0.00 

0.00 

0.00 

XXX 

76365 

\          CAT  SCAN  FOR  CYST  ASPIRATION 

1.22 

8.81 

0.60 

10.65     2 

XXX 

76365 

TC 

k     CAT  SCAN  FOR  CYST  ASPIRATION 

0.00 

8.29 

0.52 

8.81 

XXX 

76365 

26    < 

\           CAT  SCAN  FOR  CYST  ASPIRATION 

1.22 

0.54 

0.08 

1.84     2 

XXX 

76366 

)    CAT  SaN  FOR  CYST  ASPIRATION 

0.00 

0.00 

0.00 

0.00 

XXX 

76370 

(    CAT  SCAN  FOR  THERAPY  GUIDE 

0.90 

3.36 

0.25 

4.51     2 

XXX 

76370 

TC 

(    CAT  SCAN  FOR  THERAPY  GUIDE 

0.00 

2.96 

0.19 

S.1S 

XXX 

76370 

26    / 

\          CAT  SCAN  FOR  THERAPY  GUIDE 

0.90 

0.40 

0.06 

1.36    2 

XXX 

76375 

(    CAT  SCANS,  OTHER  PLANES 

0.16 

3.62 

0.23 

4.01     2 

XXX 

76375 

TC 

\           CAT  SCANS,  OTHER  PLANES 

0.00 

3.55 

0.22 

3.77 

XXX 

76375 

26    / 

\           CAT  SCANS,  OTHER  PLANES 

0.16 

0.07 

0.01 

0.24     2 

XXX 

76380 

K          CAT  SCAN  FOLLOW-UP  STUDY 

1.0S 

3.98 

0.29 

5.30    2 

XXX 

76380 

TC    i 

K           CAT  SCAN  FOLLOW-UP  STUDY 

0.00 

3.52 

0.22 

3.74 

XXX 

76360 

26    i 

\           CAT  SCAN  FOLLOW-UP  STUDY 

1.08 

0.46 

0.07 

1.56     2 

XXX 

76400 

H     MAGNETIC  IMAGE,  BONE  NARROW 

1.69 

12.01 

0.82 

14.52     2 

XXX 

76400 

TC 

K           MAGNETIC  IMAGE,  BONE  NARROW 

0.00 

11.25 

0.71 

11.96 

XXX 

76400 

26 

H     MAGNETIC  IMAGE,  BONE  NARROW 

1.69 

0.76 

0.11 

2.56     2 

XXX 

76499 

C    RADIOGRAPHIC  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

76506 

H    ECHO  EXAM  OF  HEAD 

0.67 

1.72 

0.13 

2.52     2 

XXX 

76506 

TC 

H    ECHO  EXAM  OF  HEAD 

0.00 

1.42 

0.09 

1.51 

XXX 

76506 

26 

1    ECHO  EXAM  OF  HEAD 

0.67 

0,30 

0,04 

1.01     2 

XXX 

76511 

K           ECHO  EXAM  OF  EYE 

0.S8 

1.52 

0,12 

2.22     2 

XXX 

76511 

TC 

»    ECHO  EXAM  OF  EYE 

0.00 

1.26 

0.08 

1.34 

XXX 

76511 

26 

k    ECHO  EXAM  OF  EYE 

CM 

0.26 

0.04 

0.88     2 

XXX 

76512 

k    ECHO  EXAM  OF  EYE 

0.70 

1.84 

0.15 

2.69     2 

XXX 

76512 

TC 

k    ECHO  EXAM  OF  EYE 

0.00 

1.53 

0.10 

1.63 

XXX 

76512 

26 

k     ECHO  EXAM  OF  EYE 

0.70 

0.31 

0.05 

1.06     2 

XXX 

76513 

k    ECHO  EXAM  OF  EYE,  WATER  BATH 

0.70 

1.84 

0.15 

2.69     2 

XXX 

76513 

TC   • 

k    ECHO  EXAM  OF  EYE,  WATER  BATH 

0.00 

1.53 

0.10 

1.63 

XXX 

76513 

26 

k    ECHO  EXAM  OF  EYE.  WATER  BATH 

0.70 

0.31 

0.05 

1.06     2 

XXX 
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ADOENOiM  B 
REUTIVE  VALUE  UNITS  (RMM)  AND  RELATED  INFOmATION 


HCPCS*    MOO   STATUS 


DESCRIPTION 


PRACTICE    NAL-  SOURCE   GLOBAL 

WORK    EXPENSE   PRACTICE  TOTAL    OF  WORK   FEE 
RVUs     RWs     RWt    RVU*     RVU«    PERIOD 


76S16 

1    ECHO  EXAM  OF 

EYE 

•.ss 

1.52 

0.12 

2.22 

XXX 

76516 

TC 

K     ECHO  EXAM  OF 

o.« 

1.26 

0.08 

1.34 

XXX 

76516 

26 

\           ECHO  EXAM  OF 

t.ss 

0.26 

0.04 

0.88 

XXX 

76519 

K    ECHO  EXAM  OF 

o.st 

1.52 

0.12 

2.22 

XXX 

76519 

TC 

K          ECHO  EXAM  OF 

0.00 

1.26 

0.08 

1.34 

XXX 

76519 

26 

K     ECHO  EXAM  OF 

o.sa 

0.26 

0.04 

0.88 

xxx 

76529 

1     (cm   EXAM  OF 

0^«1 

1.64 

0.13 

2.38 

xxx 

76529 

TC 

1    ECHO  EXAM  OF 

0.00 

1.37 

0.09 

1.46 

xxx 

76529 

26    / 

1     ECHO  EXAM  OF 

0.«1 

0.27 

0.04 

0.92 

XXX 

76536 

1     ECHO  EXAM 

OF 

HEAD  AMD 

NECX 

0.00 

1.69 

0.13 

2.42 

xxx 

76536 

TC    / 

\           ECHO  EXAM  OF 

HEAD  AND 

NECK 

0.00 

1.42 

0.09 

1.51 

xxx 

76536 

26    i 

1    ECHO  EXAM  OF 

HEAD  AND 

HECK 

0.00 

0.27 

0.04 

0.91 

xxx 

76604 

t    ECHO  EXAM  OF 

CHEST 

0.90 

1.58 

0.12 

2.29 

xxx 

76604 

TC    i 

I     ECHO  EXAM 

OF 

CHEST 

0.00 

1.31 

0.08 

1.39 

XtfL 

76604 

26    / 

1     ECHO  EXAM  OF 

CHEST 

0.S9 

0.27 

0.04 

0.90 

xxx 

76645 

(    ECHO  EXAM  OF 

BREAST 

0.S0 

1.31 

0.11 

2.00 

xxx 

76645 

TC    / 

(     ECHO  EXAM  OF 

BREAST 

0.00 

1.05 

0.07 

1.12 

xxx 

76645 

26    1 

t     ECHO  EXAM 

OF 

BREAST 

0.S0 

0.26 

0.04 

0.88 

xxx 

76700 

1     ECHO  EXAM 

OF 

ABDOMEN 

O.IS 

2.35 

0.17 

3.37 

xxx 

76700 

TC 

1     ECHO  EXAM  OF 

ABDOMEN 

0.00 

1.97 

0.12 

2.09 

xxx 

76700 

26    i 

(     ECHO  EXAM  OF 

ABDOMEN 

0.0 

0.38 

0.05 

1.28 

xxx 

76705 

k     ECHO  EXAM  OF 

ABDOMEN 

O.CS 

1.70 

0.13 

2.46 

xxx 

76705 

TC    / 

I     ECHO  EXAM  OF 

ABDOMEN 

0.00 

1.42 

0.09 

1.51 

xxx 

76705 

26    / 

t     ECHO  EXAM  OF 

A8DOME.4 

o.«s 

0.28 

0.04 

0.95 

xxx 

76770 

k     ECHO  EXAM 

ABDOMEN  BACK  UALL 

0.78 

2.32 

0.17 

3.27 

xxx 

76770 

TC    i 

k     ECHO  EXAM 

ABDOMEN  BACK  kMLL 

0.00 

1.97 

0.12 

2.09 

xxx 

76770 

26    i 

k     ECHO  EXAM 

ABDOMEN  BACK  kMLL 

0.78 

0.35 

0.05 

1.18 

xxx 

76775 

k     ECHO  EXAM 

ABDOMEN  BACt 

tMLL 

0.02 

1.7D 

0.13 

2.45 

xxx 

76775 

TC    / 

{            ECHO  EXAM 

ABDOMEN  BACt 

kMLL 

0.00 

1.42 

0.09 

1.51 

xxx 

76775 

26    / 

k     ECHO  EXAM 

ABDOMEN  BACK  kMLL 

0.02 

0.28 

0.04 

0.94 

XXX* 

76778 

k     ECHO  EXAM 

KIDNEY  TRANSPLANT 

0.78 

2.32 

0.17 

3.27 

76778 

TC    / 

k     ECHO  EXAM 

KIDNEY  TRANSPLANT 

0.00 

1.97 

0.12 

2.09 

XXX 

76778 

26    / 

k   *•  ECHO  EXAM 

KIDNEY  TRANSPLANT 

0.78 

0.35 

0.05 

1.18 

xxx 

76800 

k     ECHO  EXAM 

SPINAL  CANAl 

1.19 

1.95 

0.17 

3.31 

xxx 

76800 

TC     t 

k     ECHO  EXAM 

SPINAL  CANAl 

0.00 

1.42 

0.09 

1.51 

xxx 

76800 

26    / 

k     ECHO  EXAM 

SPINAL  CANAl 

1.1» 

0.53 

0.08 

1.80 

xxx 

76805 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

1.0« 

2.58 

0.20 

3.82 

xxx 

7ftfln5 

TC    1 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

0.00 

2.11 

0.13 

2.24 

xxx 

76805 

26    I 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

1.0« 

0.47 

0.07 

1.58 

xxx 

76810 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

2.08 

5.14 

0.39 

7.61 

xxx 

76810 

TC    < 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

0.00 

4.21 

0.26 

4.47 

XXX 

76810 

26    t 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

2.08 

0.93 

0.13 

3.14 

xxx 

76815 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

0.M 

1.73 

0.13 

2.55 

xxx 

76815 

TC     f 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

0.00  - 

1.42 

0.09 

1.51 

xxx 

76815 

26    f 

k     ECHO  EXAM 

OF 

PREGNANT 

UTERUS 

0.69 

0.31 

0.04 

1.04 

xxx 

76816 

k     ECHO  EXAM 

FOLLOUUP  OR 

REPEAT 

0.61 

1.38 

0.11 

2.10 

xxx 

76816 

TC    t 

k     ECHO  EXAM 

FOLLOkAJP  OR 

REPEAT 

0.00 

1.11 

0.07 

1.18 

xxx 

76816 

26    / 

k     ECHO  EXAM 

FOLLOkAJP  OR 

REPEAT 

0.61 

0.27 

0.04 

0.92 

xxx 

76818 

I     FETAL  BIOPHYSICAL  PROFILE 

0.81 

1.99 

0.15 

2.95 

xxx 

76818 

TC     t 

k     FETAL  BIOPHYSICAL  PROFILE 

0.00 

1.63 

0.10 

1.73 

xxx 

76818 

26    « 

k     FETAL  BIOPHYSICAL  PROFILE 

0.81 

0.36 

0.05 

1.22 

xxx 

76825 

k     ECHO  EXAM  OF 

FETAL  HEART 

0.80 

2.33 

0.17 

3;30 

xxx 

76825 

TC     « 

I     ECHO  EXAM 

OF 

FETAL  HEART 

0.00 

1.97 

0.12 

2.09 

xxx 

76825 

26    1 

t     ECHO  EXAM 

OF 

FETAL  HEART 

0.80 

0.36 

0.05 

1.21 

xxx 

76830 

k     ECHO  EXAM 

TRANSVAGINAL 

0.73 

1.86 

0.15 

2.74 

xxx 

768T0 

TC     / 

I     ECHO  EXAM 

TRANSVAGINAL 

0.00 

1.S3 

0.10 

1.6S 

xxx 

768T0 

26    i 

1     ECHO  EXAM 

TRANSVAGINAL 

0.73 

0.33 

0.05 

1.11 

xxx 

76855 

ECHO  EXAM 

OF 

PELVIS 

0.00 

0.00 

0.00 

0.00 

xxx 

76856 

ECHO  EXAM 

OF 

PELVIS 

0.73 

1.86 

0.15 

2.74 

xxx 

76856 

TC    « 

ECHO  EXAM 

OF 

PELVIS 

0.00 

1.53 

0.10 

1.63 

xxx 

76856 

26    H 

ECHO  EXAM«OF 

PELVIS 

0.73 

0.33 

0.05 

1.11 

xxx 

76857 

ECHO  EXAM 

OF 

PELVIS 

0.39 

1.22 

0.10 

1.71 

xxx 

76857 

TC    1 

ECHO  EXAM 

OF 

PELVIS 

0.00 

1.05 

0.07 

1.12 

xxx 

76857 

26    « 

ECHO  EXAM 

OF 

PELVIS 

0.39 

0.17 

0.03 

0.59 

xxx 

76870 

ECHO  EXAM 

OF 

SCROTUM 

0.68 

1.83 

0.14 

2.65 

xxx 

76870 

TC    A 

ECHO  EXAM 

OF 

SCROTUM 

0.00 

1.53 

0.10 

1.63 

xxx 

76870 

26    A 

ECHO  EXAM 

OF 

SCROTUM 

0.68 

0.30 

0.04 

1.02 

xxx 

76872 

ECHO  EXAM 

OF 

PROSTATE 

0.73 

1.86 

0.15 

2.74 

xxx 

•All 
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ADDENDUM  i 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


HCPCS* 

NCO   STATUS 

76872 

TC    A 

76872 

26    A 

76880 

76880 

TC    A 

76880 

26    A 

76925 

76926 

76930 

76930 

TC    A 

76930 

26    A 

76931 

76932 

76932 

TC    A 

76932 

26    A 

76933 

76934 

76934 

TC    A 

76934 

26    A 

76935 

76938 

76938 

TC    A 

76938 

26    A 

76939 

76942 

76942 

TC    A 

76942 

26    A 

76943 

76946 

76946 

TC    A 

76946 

26    A 

76947 

76948 

76948 

TC    A 

76948 

26    A 

76949 

76950 

76950 

TC    A 

76950 

26    A 

76960 

76960 

TC    A 

76960 

26    A 

76970 

76970 

TC    A 

76970 

26    A 

/ 6986 

76986 

TC    A 

76986 

26    A 

76999 

77261 

77262 

77263 

77280 

77280 

TC    A 

77280 

26    A 

77285 

77285 

TC    A 

77285 

26    A 

77290 

77290 

TC    A 

77290 

26    A 

77299 

77300 

77300 

TC    A 

77300 

26    A 

77305 

77305 

TC    A 

77305 

26    A 

77310 

DESCRIPTION 


ECHO  EXAM  OF  PROSTATE 
ECHO  EXAM  OF  PROSTATE 
ECHO  EXAM  OF  EXTREMITY 
ECHO  EXAM  OF  EXTREMITY 
ECHO  EXAM  OF  EXTREMITY 
ECHO  EXAM  OF  BLOOD  FLOU 
ECHO  EXAM  OF  HEAD  i  TRUNK 
ECHO  GUIDE  FOR  HEART  SAC  TAP 
ECHO  GUIDE  FOR  HEART  SAC  TAP 
ECHO  GUIDE  FOR  HEART  SAC  TAP 
ECHO  GUIDE  FOR  HEART  SAC  TAP 
ECHO  GUIDE  FOR  HEART  BIOPSY 
ECHO  GUIDE  FOR  HEART  BIOPSY 
ECHO  GUIDE  FOR  HEART  BIOPSY 
ECHO  GUIDE  FOR  HEART  BIOPSY 
ECHO  GUIDE  FOR  CHEST  TAP 
ECHO  GUIDE  FOR  CHEST  TAP 
ECHO  GUIDE  FOR  CHEST  TAP 
ECHO  GUIDE  FOR  CHEST  TAP 
ECHO  EXAM  FOR  DRAINAGE 
ECHO  EXAM  FOR  DRAINAGE 
ECHO  EXAM  FOR  DRAINAGE 
ECHO  EXAM  FOR  DRAINAGE 
ECHO  GUIDE  FOR  BIOPSY 
ECHO  GUIDE  FOR  BIOPSY 
ECHO  GUIDE  FOR  BIOPSY 
ECHO  GUIDE  FOR  BIOPSY 
ECHO  GUIDE  FOR  AMNIOCENTESIS 
ECHO  GUIDE  FOR  AMNIOCENTESIS 
ECHO  GUIDE  FOR  AMNIOCENTESIS 
ECHO  GUIDE  FOR  AMNIOCENTESIS 
ECHO  GUIDE.  OVA  ASPIRATION 
ECHO  GUIDE.  OVA  ASPIRATION 
ECHO  GUIDE.  OVA  ASPIRATION 
ECHO  GUIDE.  OVA  ASPIRATION 
ECHO  GUIDANCE  RADIOTHERAPY 
ECHO  GUIDANCE  RADIOTHERAPY 
ECHO  GUIDANCE  RADIOTHERAPY 
ECHO  GUIDAHCE  RADIOTHERAPY 
ECHO  GUIDANCE  RADIOTHERAPY 
ECHO  GUIDANCE  RADIOTHERAPY 
ULTRASOUND  EXAM  FOLLOW-UP 
ULTRASOUND  EXAM  FOLLOW-UP 
ULTRASOUND  EXAM  FOLLOW-UP 
ECHO  EXAM  AT  SURGERY 
ECHO  EXAM  AT  SURGERY 
ECHO  EXAM  AT  SURGERY 
ECHO  EXAMINATION  PROCEDURE 
RADIATION  THERAPY  PLANNING 
RADIATION  THERAPY  PLANNING 
RADIATION  THERAPY  PLANNIHG 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
SET  RADIATION  THERAPY  FIELD 
RADIATION  THERAPY  PLANNING 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 


WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RMlt 

Rvua 

RMJa 

RMit 
1.63 

RWM 

PERIOD 

0.00 

1.53 

0.10 

xxx 

0.73 

0.33 

0.05 

1.11 

xxx 

0.63 

1.70 

0.13 

2.46 

xxx 

0.00 

1.42 

0.09 

1.51 

xxx 

0.63 

0.20 

0.04 

0.95 

xxx 

D.OO 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.71 

1.85 

0.15 

2.71 

XXX 

0.00 

1.53 

0.10 

1.63 

xxx 

0.71 

0.32 

0.05 

1.08 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.71 

1.85 

0.15 

2.71 

xxx 

0.00 

1.53 

0.10 

1.63 

xxx 

0.71 

0.32 

0.05 

1.08 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.71 

1.85 

0.15 

2.71 

xxx 

0.00 

1.53 

0.10 

1.63 

xxx 

0.71 

0.32 

0.05 

1.08 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.71 

1.85 

0.15 

2.71 

xxx 

0.00 

1.53 

0.10 

1.63 

xxx 

0.71 

0.32 

0.05 

1.08 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.71 

1.85 

0.15 

2.71 

xxx 

0.00 

1.53 

0.10 

1.63 

xxx 

0.71 

0.32 

0.05 

1.08 

2 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.39 

1.70 

0.13 

2.22 

2 

xxx 

0.00 

1.53 

0.10 

1.63 

xxx 

0.39 

0.17 

0.03 

0.59 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.39 

1.70 

0.13 

2.22 

xxx 

0.00 

1.53 

0.10 

1.63 

xxx 

0.39 

0.17 

0.03 

0.59 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.62- 

1.59 

0.12 

2.33 

xxx 

0.00 

1.31 

0.08 

1.39 

XXX 

0.62 

0.28 

0.04 

0.94 

xxx 

0.62 

1.59 

0.12 

2.33 

xxx 

0.00 

1.31 

0.08 

1.39 

xxx 

0.62 

0.28 

0.04 

0.94 

xxx 

0.42 

1.24 

0.10 

1.76 

xxx 

0.00 

1.05 

0.07 

1.12 

xxx 

0.42 

0.19 

0.03 

0.64 

xxx 

1.27 

3.20 

0.25 

4.72 

xxx 

0.00 

2.63 

0.17 

2.80 

xxx 

1.27 

0.57 

0.08 

1.92 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

1.47 

0.66 

0.09 

2.22 

xxx 

2.22 

0.99 

0.14 

3.35 

xxx 

3.30 

1.48 

0.21 

4.99 

xxx 

0.74 

3.82 

0.27 

4.83 

xxx 

0.00 

3.49 

0.22 

3.71 

xxx 

0.74 

0.33 

0.05 

1.12 

xxx 

1.10 

6.09 

0.42 

7.61 

xxx 

0.00 

5.60 

0.35 

5.95 

xxx 

1.10 

0.49 

0.07 

1.66 

xxx 

1.65 

7.27 

0.52 

9.44 

xxx 

0.00 

6.53 

0.41 

6.94 

xxx 

1.65 

0.74 

0.11 

2.50 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.66 

1.64 

0.12 

2.42 

xxx 

0.00 

1.35 

0.08 

1.43 

xxx 

0.66 

0.29 

0.04 

0.99 

xxx 

0.74 

2.19 

0.17 

3.10 

xxx 

0.00 

1.86 

0.12 

1.98 

xxx 

0.74 

0.33 

0.05 

1.12 

xxx 

1.10 

2.82 

0.22 

4.14 

xxx 

•All 
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HCKS*        NCO       STATUS 


ADOCNDUM  ■ 
REUTIVC  VALUE  UNITS  (IW«)  AM>  lELATED  INFOMWTION 


OCSCRIPTION 


77310 

TC    « 

77310 

26    1 

77315 

77315 

TC    1 

77315 

26    1 

77321 

77321 

TC    1 

77321 

26    « 

77326 

77326 

TC    1 

77326 

26    1 

77327 

77327 

TC    « 

77327 

26    « 

77328 

77328 

TC     1 

77328 

26    1 

77331 

77331 

TC    < 

77331 

26    t 

77332 

77332 

TC     < 

77332 

26    / 

77333 

77333 

TC    t 

77333 

26    / 

7733* 

77334 

TC    t 

77334 

26    < 

77336 

77370 

77399 

77401 

77402 

77403 

77404 

77406 

77407 

77408 

77409 

77411 

77412 

77413 

77414 

77416 

77417 

77420 

77425 

77430 

77431 

77470 

77470 

TC    / 

77470 

26    / 

77499 

77600 

77600 

TC 

77600 

26 

77605 

77605 

TC 

77605 

26 

77610 

77610 

TC 

77610 

26 

77615 

77615 

TC 

77615 

26 

77620 

77620 

TC 

RMIATIOH  THERAPY  OOSC  PLAN 
RADIATION  TMCRAPT  DOSE  PLAN 
RADIATION  THERAPY  OOSC  PLAN 
RMIATION  THERAPY  OOSC  PLAN 
RADIATION  THERAPY  OOSC  PLAN 
RADIATION  THERAPY  PORT  PLAN 
RMIATION  THERAPY  PORT  PLAN 
RMIATION  THERAPY  PORT  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  OOSC  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
RADIATION  THERAPY  DOSE  PLAN 
SPECIAL  RADIATION  DOSINETRY 
SPECIAL  RADIATION  DOSIMETRY 
SPECIAL  RADIATION  DOSIMETRY 
RADIATION  TREATMENT  AID(S) 
RADIATION  TREATMENT  AID(S) 
RADIATION  TREATMEHT  AID(S) 
RADIATION  TREATMEHT  AID(S) 
RADIATION  TREATMEHT  AID(S) 
RADIATION  TREATMENT  AID(S> 
RADIATION  TREATMEHT  AID(S) 
RADIATION  TREATMENT  AIO(S) 
RADIATION  TREATMENT  AID(S) 
RADIATION  PHYSICS  CONSULT 
RADIATION  PHYSICS  CONSULT 
EXTERNAL  RADIATION  DOSIMETRY 
RADIATION  TREATMEHT  DELIVERY 
RADIATION  TREATMEHT  DELIVERY 
RADIATION  TREATMEHT  DELIVERY 
RADIATION  TREATMENT  DELIVERY 
RADIATION  TREATMEHT  DELIVERY 
RADIATION  TREATMEHT  DELIVERY 
RADIATION  TREATMENT  DELIVERY 
RADIATION  TREATMENT  DELIVERY 
RADIATION  TREATMENT  DELIVERY 
RADIATION  TREATMENT  DELIVERY 
RADIATION  TREATMEHT  DELIVERY 
RADIATION  TREATMENT  DELIVERY 
RADIATION  TREATMENT  DELIVERY 
RADIOLOGY  PORT  FILM(S) 
UEEKLY  RADIATION  THERAPY 
WEEKLY  RADIATION  THERAPY 
UEEKLY  RADIATION  THERAPY 
RADIATION  THERAPY  MAHAGEMENT 
SPECIAL  RADIATION  TREATMENT 
SPECIAL  RADIATION  TREATMENT 
SPECIAL  RADIATION  TREATMENT 
RADIATION  THERAPY  MAHAGEMENT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMEHT 
HYPERTHERMIA  TREATMEHT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATICHT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMEHT 
HYPERTHERMIA  TREATMENT 
HYPERTHERMIA  TREATMENT 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

MOM 

EXPENSE 

PRACTICE 

TOTAL 

Of  WORK 

FEE 

RMta 

RWM 

RIMS 

RVU« 

2.48 

RVU« 

PERIOD 

0.00 

2.33 

0.15 

XXX 

1.10 

0.49 

0.07 

1.66 

XXX 

1.65 

3.40 

0.28 

5.33 

AAA 

0.00 

2.66 

0.17 

2.83 

XXX 

1.65 

0.74 

0.11 

2.50 

XXX 

1.00 

4.50 

0.31 

5.81 

XXX 

0.00 

4.05 

0.25 

4.30 

XXX 

1.00 

0.45 

0.06 

1.51 

XXX 

0.98 

2.82 

0.21 

4.01 

XXX 

0.00 

2.38 

0.15 

2.53 

XXX 

0.98 

O.U 

0.06 

1.48 

XXX 

1.47 

4.15 

0.31 

5,93 

XXX 

0.00 

3.49 

0.22 

3.71 

XXX 

1.47 

0.66 

0.09 

2.22 

XXX 

2.20 

5.96 

0.45 

8.61 

XXX 

0.00 

4.98 

0.31 

5.29 

XXX 

2.20 

0.98 

0.14 

3.32 

XXX 

0.92 

0.92 

0.09 

1.93 

XXX 

0.00 

0.51 

0.03 

0.54 

XXX 

0.92 

0.41 

0.06 

1.39 

XXX 

0.58 

1.61 

0.12 

2.31 

XXX 

0.00 

1.35 

0.08 

1.43 

XXX 

0.58 

0.26 

0.04 

0.88 

XXX 

0.88 

2.29 

0.18 

3.35 

XXX 

0.00 

1.90 

0.12 

2.02 

XXX 

0.88 

0.39 

0.06 

1.33 

XXX 

1.31 

3.84 

0.28 

5.43 

XXX 

0.00 

3.26 

0.20 

3.46 

XXX 

1.31 

0.58 

0.08 

1.97 

2 

XXX 

0.00 

2.99 

0.19 

3.18 

XXX 

0.00 

3.51 

0.22 

3.73 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

1.78 

0.11 

1.89 

XXX 

0.00 

1.78 

0.11 

1.89 

XXX 

0.00 

1.78 

0.11 

1.89 

XXX 

0.00 

1.78 

0.11 

1.89 

XXX 

0.00 

1.78 

0.11 

1.89 

XXX 

0.00 

2.10 

0.13 

2,23 

XXX 

0.00 

2.10 

0.13 

2.23 

XXX 

0.00 

2.10 

0.13 

2.23 

XXX 

0.00 

2.10 

0.13 

2.23 

XXX 

0.00 

2.33 

0.15 

2.48 

XXX 

0.00 

2.33 

0.15 

2.48 

XXX 

0.00 

2.33 

0.15 

2.48 

XXX 

0.00 

2.33 

0.15 

2.48 

XXX 

0.00 

0.60 

0.04 

0.64 

XXX 

1.70 

0.76 

0.11 

2.57 

2 

XXX 

2.57 

1.15 

0.17 

3.89 

2 

XXX 

3.80 

1.70 

0.24 

5.74 

2 

XXX 

1.90 

0.85 

0.12 

2.87 

2 

XXX 

2.20 

12.17 

0.84 

15.21 

2 

XXX 

0.00 

11,19 

0.70 

11.89 

XXX 

2.20 

0.98 

0.14 

3.32 

2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.65 

3.80 

0.30 

5.75 

2 

XXX 

0.00 

3.06 

0.19 

3.25 

XXX 

1.65 

0.74 

0.11 

2.50 

2 

XXX 

2.20 

5.05 

0.40 

7.65 

2 

XXX 

0.00 

4.07 

0.26 

4.33 

XXX 

2.20 

0.98 

0.14 

3.32 

2 

XXX 

1.65 

3.80 

0.30 

5.75 

2 

XXX 

0.00 

3.06 

0.19 

3.25 

XXX 

1.65 

0.74 

0.11 

2.50 

2 

XXX 

2.20 

5.05 

0.40 

7.65 

2 

XXX 

0.00 

4.07 

0.26 

4.33 

XXX 

2.20 

0.98 

0.14 

3.32 

2 

XXX 

1.65 

3.80 

0.30 

5.75 

2 

XXX 

0.00 

3.06 

0.19 

3.25 

XXX 

•All 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVU*)  AND  RELATED   INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS* 

NOD   STATUS 

DESCRIPTION 

RVUa 

RWJ« 

RW* 

RVUa 
2.50 

RVUs 

PERIOD 

77620 

26 

A     HYPERTHERMIA  TREATMENT 

^M 

0.74 

0.11 

XXX 

77750 

A     INFUSE 

RADIOACTIVE  MATERIALS 

4.8S 

3.50 

0.39 

8.72 

XXX 

77750 

TC 

A     INFUSE 

RADIOACTIVE  MATERIALS 

0.00 

1.34 

0.00 

1.42 

XXX 

77750 

26 

1     INFUSE 

RADIOACTIVE  MATERIALS 

4.8S 

2.16 

0.31 

7.30 

XXX 

77761 

A     RADIOCLEMEHT  APPLICATION 

3.75 

4.20 

0.40 

a.S5 

XXX 

77761 

TC 

A     RADIOELEMENT  APPLICATION 

0.00 

2.52 

0.1« 

2.68 

XXX 

77761 

26 

A     RADIOELEMENT  APPLICATION 

S.T5 

1.68 

0.24 

5.67 

XXX 

77762 

1     RADIOCLEMEHT  APPLICATION 

S.M 

6.15 

0.59 

12.38 

XXX 

77762 

TC 

A     RADIOELEMENT  APPLICATION 

0.00 

3.63 

0.23 

3.86 

XXX 

77762 

26 

A     RADIOE*. 

EMENT  APPLICATION 

S.64 

2.52 

0.36 

8.52 

XXX 

77763 

A     RADIOELEMENT  APPLICATION 

•.U 

8.30 

0.82 

17.56 

XXX 

77763 

TC 

K  •   RADIOELEMENT  APPLICATION 

t.oe 

4.52 

0,28 

4.80 

XXX 

77763 

26 

1     RADIOELEMENT  APPLICATION 

•.u 

3.78 

0,54 

12.716 

XXX 

77776 

A     RADIOELEMENT  APPLICATION 

4.91 

4.38 

0,46 

9.75 

XXX 

77776 

TC 

A     RADIOELEMENT  APPLICATION 

0.00 

2.18 

0,14 

2.32 

XXX 

77776 

26    i 

1     RADIOELEMENT  APPLICATION 

4.91 

2.20 

0,32 

7.43 

XXX 

77777 

1     RADIOELEMEHT  APPLICATION 

7.36 

7.54 

0.74 

15.84 

xo 

77777 

TC 

1     RADIOELEMEHT  APPLICATION 

0.00 

4.25 

0.27 

4.52 

XXX 

T7T77 

26    i 

k     RADIOELEMEHT  APPLICATION 

7.36 

3.29 

0,47 

11.12 

XXX 

777/8 

1     RADIOELEMENT  APPLICATION 

0.42 

10.08 

1.05 

11.53 

XXX 

77778 

TC 

1     RADIOELEMENT  APPLICATION 

0.00 

5.14 

0.32 

5.48 

XXX 

TTTTi 

26    i 

1     RADIOELEMENT  APPLICATION 

0.42 

4.94 

0.71 

8.07 

XXX 

77781 

1     HIGH  INTENSITY  BRACNYTHERAPY 

1.64 

21.13 

1.39 

24.16 

XXX 

77781 

TC 

1     HIGH  IHTEHSITY  BRACNYTHERAPY 

0.00 

20.40 

1.28 

21,68 

XXX 

77781 

26    1 

1     HIGH  IHTEHSITY  BRACHYTHERAPY 

1.64 

0.73 

0.11 

2.48 

XXX 

77782 

1     HIGH  IHTEHSITY  BRACHYTHERAPY 

2.46 

21,50 

1.44 

25.40 

XXX 

rrm 

TC    i 

»     NIGH  INTENSITY  BRACHYTHERAPY 

0.00 

20.40 

1.28 

21.68 

XXX 

TTnz 

26    i 

\           HIGH  INTENSITY  BRACHYTHERAPY 

2.46 

1,10 

0.16 

3.72 

XXX 

rrm 

(     HIGH  IHTEHSITY  BRACHYTHERAPY 

3.68 

22,04 

1.52 

27.24 

XXX 

rrm 

TC    ! 

I     HIGH  IHTEHSITY  BRACHYTHERAPY 

0,00 

20,40 

1.28 

21.68 

XXX 

77783 

26    / 

»     HIGH  IHTEHSITY  BRACHYTHERAPY 

3,68 

1.64 

0.24 

5.56 

XXX 

77784 

I     HIGH  IHTEHSITY  BRACHYTHERAPY 

5,52 

22.87 

1.64 

30.03 

XXX 

77784 

TC    t 

k     HIGH  IHTEHSITY  BRACHYTHERAPY 

0,00 

20.40 

1.28 

21.68 

XXX 

rrrsi 

26    t 

t     HIGH  INTENSITY  BRACHYTHERAPY 

5.S2 

2.47 

0.36 

8.35 

XXX 

77789 

k     RADIOELEMENT  APPLICATION 

1.10 

0.94 

0.10 

2.U 

XXX 

77789 

TC    i 

(     RADIOELEMENT  APPLICATION 

0.00 

0.45 

0.08 

0.48 

XXX 

77789 

26    / 

I     RADIOELEMENT  APPLICATION 

.  1.10 

0.49 

0.07 

1.88 

XXX 

77790 

I     RADIOELEMEHT  HANDLING 

1.10 

1.00 

0.10 

2.20 

XXX 

77790 

TC    i 

\           RADIOELEMEHT  HANDLING 

0.00 

0.51 

0.03 

0.54 

XXX 

77790 

26    i 

\           RADIOELEMENT  HANDLING 

1.10 

0.49 

0.07 

1.88 

XXX 

77799 

:    RADIUN/RADIOISOTOPE  THERAPY 

0,00 

0.00 

0.00 

0.00 

XXX 

78000 

I    NUCLEAR 

EXAM  OF  THYROID 

0,20 

1.06 

0.07 

1.33 

XXX 

78000 

TC    i 

I    NUCLEAR 

EXAM  OF  THYROID 

0,00 

0.97 

0.06 

1.03 

XXX 

78000 

26    / 

I    NUCLEAR 

EXAM  OF  THYROID 

0.20 

0.09 

0.01 

0.30 

XXX 

78001 

k    NUCLEAR 

EXAMS  OF  THYROID 

0.27 

1.43 

0.10 

1.80 

XXX 

78001 

TC    / 

I    NUCLEAR 

EXAMS  OF  THYROID 

0.00 

1.31 

0.08 

1,39 

AAA 

78001 

26    1 

I    NUCLEAR 

EXAMS  OF  THYROID 

0.27 

0.12 

0.02 

0.41 

XXX 

78003 

I    SPECIAL 

THYROID  NUCLEAR  EXAM 

0.34 

1.12 

0.08 

1.54 

XXX 

78003 

TC    I 

I    SPECIAL 

THYROID  NUCLEAR  EXAM 

0.00 

0.97 

0.06 

1.03 

XXX 

78003 

26    t 

I    SPECIAL 

THYROID  NUCLEAR  EXAM 

0.34 

0.15 

0.02 

0.51 

XXX 

78006 

I    THTROIO 

IMAGING,  WITH  UPTAKE 

0.52 

2.63 

0.18 

3.33 

XXX 

78006 

TC    / 

\           THYROID 

IMAGING.  WITH  UPTAKE 

0.00 

2.40 

0.15 

2.55 

XXX 

78006 

26    4 

I     THYROID 

IMAGING,  WITH  UPTAKE 

0.52 

0.23 

0.03 

0.78 

XXX 

78007 

I     THYROID 

IMAGING,  WITH  UPTAKE 

0.S4 

2.82 

0.19 

3.55 

XXX 

78007 

TC    t 

I     THYROID 

IMAGING,  WITH  UPTAKE 

0.00 

2.58 

0.16 

2,74 

XXX 

78007 

26    < 

I     THYROID 

IMAGING,  WITH  UPTAKE 

0.54 

0.24 

0.03 

0.81 

XXX 

78010 

I    NUCLEAR 

SCAN  OF  THYROID 

0.41 

2.00 

0.14 

2.55 

AAA 

78010 

TC    / 

\          NUCLEAR 

SCAN  OF  THYROID 

0.00 

1.82 

0.11 

1.93 

XXX 

78010 

26    1 

i          NUCLEAR 

SCAN  OF  THYROID 

0.41 

0.18 

0.03 

0.62 

XXX 

78011 

I    NUCLEAR 

SCAN,  THYROID  FLOW 

0.48 

2.64 

0.18 

3.30 

XXX 

78011 

TC    4 

i          NUaEAR 

SCAN,  THYROID  FLOW 

0.00 

2.42 

0.15 

2.57 

XXX 

78011 

26    « 

k    NUCLEAR 

SCAN,  THYROID  FLOW 

0.48 

0.22 

0.03 

0.73 

XXX 

78015 

k    NUCLEAR 

SCAN  OF  THYROID 

0.71 

2.90 

0.21 

3.82 

XXX 

78015 

TC    « 

k     NUCLEAR 

SCAN  OF  THYROID 

0.00 

2.58 

0.16 

2.74 

XXX 

78015 

26    « 

k     NUCLEAR 

SCAH  OF  THYROID 

0.71 

0.32 

0.05 

1.08 

2 

XXX 

78016 

EXTENSIVE  THYROID  SCAN 

0.86 

3.89 

0.28 

5.03 

2 

XXX 

78016 

TC    / 

EXTENSIVE  THYROID  SCAN 

0.00 

3.50 

0.22 

3.72 

XXX 

78016 

26    « 

EXTENSIVE  THYROID  SCAN 

0.86 

0.39 

0.06 

1.31 

2 

XXX 

•All 


ic  CPT  HCPCS  Cop^ight  1991  Aaarican  Hadlcal  Aasociation 

8-93 


59724        Federal  Register  /  Vol.  56,  No.  227  /  Monday,  November  25,  1991  /  Rules  and  Regulations 


ADOEWXM  ■ 
RELATIVE  VALUE  UNITS  (t^AJs)  AMD  RELATED  INFOmATION 


PRACTICE 

MAL- 

SnilRCE 

GLOML 

uonc 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

MCKS* 

NOD   STATUS 

DESOHPTION 

RVIta 

RWa 

RWa 

RW« 

k 

RVUs 

PERIOD 

78017 

\           MULTIPLE 

NUCLEAR  SCANS 

0.92 

4.15 

0.29 

5.34 

2 

xn 

78017 

TC     1 

k    MULTIPLE 

NUCLEAR  SCANS 

0.00 

3.74 

0.23 

3.97 

xxx 

78017 

26    1 

\          MULTIPLE 

NUCLEAR  SCANS 

0.92 

0.41 

0.06 

1.39 

xxx 

78018 

\          UNOLE  HCDT  HUCIEAR  SCANS 

1.00 

S.90 

0.40 

7.31 

xn 

78018 

TC    1 

\           UNCLE  ROOT  NUaEAR  SCANS 

0.00 

5.45 

0.34 

».7» 

>» 

78018 

26    1 

k     UNOLE  BOOT  HUCLEAR  SCANS 

1.00 

0.45 

OUM 

1.51 

nx 

78070 

k     NUCLEAR 

SCAN  OF  PARATHYROID 

O.SS 

2.06 

o.» 

z.n 

xn 

78070 

TC     1 

I     NUa.EAR 

SCAM  OF  PARATHYROID 

0.00 

1.K 

0.11 

1.9S 

xn 

78070 

26    1 

k     NUCLEAR 

SCAM  OF  PARATHYROID 

0.9S 

0.24 

9J0k 

0.0 

xn 

78075 

k     NUCLEAR 

SCAN  OF  ADRENALS 

0.70 

5.00 

0.39 

4.97 

xn 

78075 

TC    4 

k     NUCLEAR 

SCAN  OF  ADRENALS 

0.00 

5.45 

0.34 

5.79 

xn 

78075 

26    1 

k     NUCLEAR 

SCAN  OF  ADRENALS 

0.78 

0.35 

0.05 

1.M 

xn 

78099 

ENDOCRINE  NUCLEAR  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

xn 

78102 

k     NUCLEAR 

SCAM  OF  BONE  NARROU 

0.59 

2.31 

0.17 

3.07 

xn 

78102 

TC    1 

k     NUCLEAR 

SCAM  OF  BONE  NARROU 

0.00 

2.0S 

0.13 

2.10 

xn 

78102 

26    1 

k     NUaEAR 

STAN  OF  BONE  MAAROU 

.  0.99 

0.26 

0.04 

0.89 

xn 

78103 

k     NUaEAR 

SCAM  OF  BONE  NARROU 

0.79 

3.53 

0.25 

4.57 

xn 

78103 

TC    1 

k     NUCLEAR 

SCAM  OF  BONE  NARROU   ' 

0.00 

3.18 

0.20 

3.30 

xn 

78103 

26    1 

k     NUCLEAR 

SCAM  OF  BONE  NARROU 

0.79 

0.35 

0.05 

1.W 

xn 

78104 

k     NUCLEAR 

SCAN  OF  BONE  MARROU 

0.84 

4.46 

0.31 

5.61 

xn 

78104 

TC     1 

k     NUCLEAR 

SCAN  OF  BONE  NARROU 

0.00 

4.08 

0.26 

4.34 

XXX 

78104 

26    1 

k     NUaEAR 

SCAM  OF  BONE  MARROU 

0.84 

0.38 

0.05 

1.27 

xn 

78110 

k     NUCLEAR 

EXAM,  PLASMA  VOLUME 

0.20 

1.04 

0.07 

1.31 

xn 

78110 

TC     1 

k     NUCLEAR 

EXAM,  PLASMA  VOLUC 

0.00 

0.95 

0.06 

1.01 

xn 

78110 

26    1 

k     NUCLEAR 

EXAM,  PLASMA  VOLUME 

0.20 

0.09 

0.01 

0.30 

xn 

78111 

k     NUCLEAR 

EXAM,  PLASMA  VOLUME 

0.2S 

2.68 

0.18 

3.09 

xn 

78111 

TC     1 

k     NUaEAR 

EXAM,  PLASMA  VOLUME 

0.00 

2.58 

0.16 

2.74 

XXX 

78111 

26    t 

k     NUCLEAR 

EXAM,  PLASMA  VOLUME 

0.2S 

0.10 

0.02 

0.35 

xn 

78120 

k     NUCLEAR 

EXAM  OF  RBC  NASS 

0.24 

1.85 

0.13 

2.22 

xn 

78120 

TC     « 

k     NUCLEAR 

EXAM  OF  RBC  NASS 

0.00 

1.74 

0.11 

i.as 

xn 

78120 

26    4 

k     NUCLEAR 

EXAM  OF  RBC  NASS 

0.24 

0.11 

0.02 

0.37 

xn 

78121 

k     NUCLEAR 

EXAM  OF  RBC  NASS 

0.33 

3.07 

0.20 

3.40 

xn 

78121 

TC    4 

k     NUCLEAR 

EXAM  OF  RBC  NASS 

0.00 

2.92 

0.1« 

3.10 

xn 

78121 

26    « 

k     NUCLEAR 

EXAM  OF  RBC  MASS 

0.33 

0.15 

o.oe 

0.50 

xn 

78122 

i           NUCLEAR 

EXAM,  BLOCO  VOLUME 

0.47 

4.84 

0.32 

5.63 

xn 

78122 

TC     / 

\           NUCLEAR 

EXAM.  BLOCS  VOLUME 

0.00 

4.63 

0.29 

4.92 

xn 

78122 

26    t 

k     NUCLEAR 

EXAM,  BLOCO  VOLUME 

.0.47 

0.21 

O.OS 

0.71 

2 

xn 

78130 

k     RED  CELk 

SURVIVAL  EXAM 

0.0B 

3.16 

0.22 

4.03 

xn 

78130 

TC     / 

k     RED  CELL  SURVIVAL  EXAM 

0.00 

2.87 

0.18 

3.05 

XXX 

78130 

26    t 

k     RED  CELL  SURVIVAL  EXAM 

0.45 

0.29 

0.04 

0.98 

XXX 

78135 

k     RED  CELL  SURVIVAL  EXAM 

0.M 

5.19 

0.35 

6.22 

XXX 

78135 

TC     i 

k     RED  CELL  SURVIVAL  EXAM 

0.00 

4.89 

0.31 

5.20 

XXX 

78135 

26    1 

k     RED  CELL  SURVIVAL  EXAM 

0.M 

0.30 

0.04 

1.02 

XXX 

78140 

(     NUCLEAR 

EXAM, RED  BLOOD  CELLS 

0.45 

4.24 

0.29 

5.18 

XXX 

78140 

TC     / 

(     NUCLEAR 

EXAM, RED  BLOOD  CELLS 

0.00 

3.95 

0.25 

4.20 

XXX 

78140 

26    1 

t     NUCLEAR 

EXAM, RED  BLOOD  CELLS 

0.65 

0.29 

0.04 

0.90 

XXX 

78160 

k     MITLEAR 

EXAM  OF  PLASMA  IRON 

0J4 

3.83 

0.25 

4.42 

XXX 

78160 

TC    1 

k     M.irLEAR 

EXAM  OF  PLASMA  IRON 

0.00 

3.68 

0.23 

3.91 

XXX 

78160 

26    i 

(     NUCLEAR 

EXAM  OF  PLASMA  IRON 

0.34 

0.15 

0.02 

0.51 

XXX 

78162 

t     NUCLEAR 

EXAM, IRON  ABSORPTION 

0.47 

3.42 

0.23 

4.12 

XXX 

78162 

TC    / 

(     NUCLEAR 

EXAM, IRON  ABSORPTION 

0.00 

3.21 

0.20 

3.41 

XXX 

78162 

26    / 

(     NUCLEAR 

EXAM, IRON  ABSORPTION 

0.47 

0.21 

0.03 

0.71 

XXX 

78170 

\            NUCLEAR 

EXAM,  RED  CELL  IRON 

0.43 

5.53 

0.36 

6.32 

XXX 

78170 

TC    / 

K            NUCLEAR 

EXAM,  RED  CELL  IRON 

0.00- 

5.34 

0.33 

5.67 

XXX 

78170 

26    i 

1     NUCLEAR 

EXAM,  RED  CELL  IRON 

0.43 

0.19 

0.03 

0.65 

XXX 

78172 

Z            NUCLEAR 

EXAM, TOTAL  BOOT  IRON 

0.00 

0.00 

0.00 

0.00 

XXX 

78172 

TC 

C     NUCLEAR 

EXAM, TOTAL  BODY  IRON 

0.00 

0.00 

0.00 

0.00 

XXX 

78172 

26 

k     NUCLEAR 

EXAM, TOTAL  BODY  IRON 

0.S7 

0.26 

0.04 

0.87 

XXX 

78185 

k            NUCLEAR 

SCAN  OF  SPLEEN 

0.42 

2.56 

0.18 

3.16 

XXX 

78185 

TC 

K     NUCLEAR 

SCAN  OF  SPLEEN 

0.00 

2.37 

0.15 

2.52 

XXX 

78185 

26 

1     NUCLEAR 

SCAN  OF  SPLEEN 

0.42 

0.19 

0.03 

0.64 

XXX 

78186 

»'    NUCLEAR 

SCAN  OF  SPLEEN 

0.00 

0.00 

0.00 

0.00 

XXX 

78190 

\            NUCLEAR 

EXAM  OF  PLATELETS 

1.14 

6.2S 

0.43 

7.82 

XXX 

78190 

TC 

\            NUCLEAR 

EXAM  OF  PLATELETS 

0.00 

5.74 

0.36 

6.10 

XXX 

78190 

26 

\            NUCLEAR 

EXAM  OF  PLATELETS 

1.14 

0.51 

0.07 

1.72 

XXX 

78191 

»     NUCLEAR 

EXAM  OF  PLATELETS 

0.65 

7.66 

0.50 

8.81 

XXX 

78191 

TC 

ft     NUCLEAR 

EXAM  OF  PLATELETS 

0.00 

7.37 

0.46 

7.83 

xn 

78191 

26 

ft     NUCLEAR 

EXAM  OF  PLATELETS 

0.65 

0.29 

0.04 

0.98 

2 

XXX 

•All 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

HCPCS* 

NOD   STATUS 

DESCRIPTION 

RVUs 

RVUs 

RVUs 

RVUs 
4.89 

RVUs 

PERIOD 

78192 

ft     NUCLEAR 

EXAM,  UK   SCAN 

0.84 

3.79 

0.26 

2 

xn 

78192 

TC 

ft     NUCLEAR 

EXAM,  lAC  SCAN 

0.00 

3.42 

0.21 

3.63 

xn 

78192 

26 

ft     NUCLEAR 

EXAM,  UBC  SCAN 

0.84 

0.37 

0.05 

1.26 

xn 

78193 

ft     NUCLEAR 

EXAM,  UBC  SCAN 

0.93 

10.20 

0.67 

11.80 

AXX 

78193 

TC 

ft     NUCLEAR 

EXAM,  UBC  SCAN 

0.00 

9.79 

0.61 

10.40 

xn 

78193 

26 

ft     NUCLEAR 

EXAM,  UBC  SCAN 

0.93 

0.41 

0.06 

1.40 

xn 

78195 

ft     NUCLEAR 

SCAN  OF  LYMPH  SYSTEM 

0.74 

4.41 

0.31 

5.46 

AXX 

78195 

TC 

ft     NUCLEAR 

SCAN  OF  LVHPN  SYSTEM 

0.00 

4.08 

0.26 

4.34 

xn 

78195 

26 

ft     NUCLEAR 

SCAN  OF  LYMPH  SYSTEM 

0.74 

0.33 

0.05 

1.12 

xn 

78199 

C           NUCLEAR 

EXAM  BLOOO/LTMPN 

0.00 

0.00 

0.00 

0.00 

xn 

78201 

ft     NUCLEAR 

SCAN  OF  LIVER 

0.46 

2.57 

0.18 

3.21 

xn 

78201 

TC 

ft     NUCLEAR 

SCAN  OF  LIVER 

0.00 

2.37 

0.15 

2.52 

xn 

78201 

26 

ft     NUCLEAR 

SCAN  OF  LIVER 

0.46 

0.20 

0.03 

0.69 

xn 

78202 

ft     NUCLEAR 

SCAN  OF  LIVER 

0.55 

3.14 

0.22 

3.91 

xn 

78202 

TC 

ft     NUCLEAR 

SCAN  OF  LIVER 

0.00 

2.90 

0.18 

3.00 

nx 

78202 

26 

1     NUCLEAR 

SCAN  OF  LIVER 

0.55 

0.24 

0.04 

0.83 

xn 

78205 

ft     NUCLEAR 

SCAN  OF  LIVER  (3D) 

0.75 

6.26 

0.42 

7.43 

xn 

78205 

TC 

ft     NUCLEAR 

SCAN  OF  LIVER  (3D) 

0.00 

5.92 

0.37 

6.29 

xn 

78205 

26    ; 

ft     NUCLEAR 

SCAN  OF  LIVER  (3D) 

0.75 

0.34 

«0.05 

1.14 

xn 

78215 

ft     NUCLEAR 

SCAN,  LIVER  t   SPLEEN 

0.52 

3.18 

0.21 

3.91 

xn 

78215 

TC    i 

ft     NUCLEAR 

SCAN,  LIVER  4  SPLEEN 

0.00 

2.95 

0.18 

3.13 

nx 

78215 

26    i 

ft     NUCLEAR 

SCAN,  LIVER  t  SPLEEN 

0.52 

0.23 

O.OS 

0.78 

xn 

78216 

ft     NUCLEAR 

SCAN.  LIVER/SPLEEN  ■ 

0.61 

3.77 

0.26 

4.64 

KXX 

78216 

TC    / 

ft     NUCLEAR 

SCAN,  LIVER/SPLEEN 

0.00 

3.50 

0.22 

3.72 

XXX 

78216 

26    / 

ft     NUCLEAR 

SCAN,  LIVER/SPLEEN 

0.61 

0.27 

0.04 

0.92 

nx 

78220 

ft     NUCLEAR 

SCAN,  LIVER  FUNCTION 

0.52 

3.97 

0.26 

4.75 

xn 

78220 

TC     i 

ft     NUCLEAR 

SCAN.  LIVER  FUNCTION 

0.00 

3.74 

0.23 

3.97 

xn 

78220 

26    1 

ft     NUCLEAR 

SCAM.  LIVER  FUNCTION 

0.52 

0.23 

0.03 

0.7B 

xn 

78223 

ft     NUCLEAR 

SCAN.  BILIARY  TRACT 

0.88 

4.07 

0.29 

5.24 

XXX  ■ 

78223 

TC    / 

ft     NUCLEAR 

SCAN.  BILIARY  TRACT 

0.00 

3.68 

0.23 

3.91 

xn 

7Kn 

26    / 

t     NUCLEAR 

SCAN.  BILIARY  TRACT 

0.88 

0.39 

0.06 

1.33 

XXX 

78225 

>     NUCLEAR 

SCAN,  LIVER/LUNG 

0.00 

0.00 

0.00 

0.00 

XXX 

78230 

t     NUCLEAR 

SCAN,  SALIVARY  GLAND 

0.48 

2.40 

0,17 

3.05 

xn 

78230 

TC    t 

I     NUCLEAR 

SCAN,  SALIVARY  GLAND 

0.00 

2.18 

0.14 

2.32 

XXX 

78230 

26    1 

I     NUCLEAR 

SCAN,  SALIVARY  GLAND 

0.48 

0.22 

0.03 

0.73 

nx 

78231 

I     NUCLEAR 

SCANS, SAL  I VARY  GLAND 

0.56 

3.43 

0.24 

4.23 

xn 

78231 

TC    / 

I     NUCLEAR 

SCANS,  SAL  I  VARY  GLAND 

0.00 

3.18 

0.20 

3.38 

xn 

78231 

26    / 

I     NUCLEAR 

SCANS, SAL  I VARY  GLAND 

0.56 

0.25 

0.04 

0.85 

xn 

7823? 

I     NUCLEAR 

EXAM.  SALIVARY  GLAND 

0.50 

3.78 

0.25 

4.53 

xn 

78232 

TC    / 

I     NUCLEAR 

EXAM.  SALIVARY  GLAND 

0.00 

3.55 

0.22 

3.77 

nx 

78232 

26    1 

I     NUCLEAR 

EXAM.  SALIVARY  GLAND 

0.50 

0.23 

0.03 

0.76 

nx 

78258 

I     NUCLEAR 

IMAGING  OF  ESOPHAGUS 

0.78 

3.25 

0.23 

4.26 

nx 

78258 

TC    / 

I     NUCLEAR 

IMAGING  OF  ESOPHAGUS 

0.00 

2.90 

0.18 

3.08 

xn 

78258 

26    t 

k     NUCLEAR 

IMAGING  OF  ESOPHAGUS 

0.78 

0.35 

0.05 

1.18 

xn 

78261 

\           NUCLEAR 

SCAN.  GASTRIC  MUCOSA 

0.73 

4.44 

0.31 

5.48 

xn 

78261 

TC    / 

\           NUCLEAR 

SCAN.  GASTRIC  MUCOSA 

0.00 

4.11 

0.26 

4.37 

xn 

78261 

26    I 

k     NUCLEAR 

SCAN,  GASTRIC  MUCOSA 

0.73 

0.33 

0.05 

1.11 

XXX 

78262 

k     GULLET  REFLUX  NUCLEAR  EXAM 

0.72 

4.58 

0.32 

5.62 

nx 

78262 

TC    < 

k     GULLET  REFLUX  NUCLEAR  EXAM 

0.00 

4.26 

0.27 

4.53 

xn 

7B262 

26    1 

k     GULLET  REFLUX  NUCLEAR  EXAM 

0.72 

0.32 

0.05 

1.09 

xn 

78264 

k     NUCLEAR 

EXAM,  STOMACH 

0.82 

4.50 

.  0.31 

5.63 

xn 

78264 

TC    t 

k     NUCLEAR 

EXAM,  STOMACH 

0.00 

4.13 

0.26 

4.39 

xn 

78264 

26    « 

k     NUCLEAR 

EXAM.  STOMACH 

0.82 

0.37 

0.05 

1.24 

xn 

78270 

k    VIT  8-12  ABSORPTION  EXAMS 

0.21 

1.65 

0.11 

1.97 

XXX 

78270 

TC    t 

k    VIT  B-12  ABSORPTION  EXAMS 

0.00 

1.55 

0.10 

1.65 

XXX 

78270 

26    t 

k     VIT  B-12  ABSORPTION  EXAMS 

0.21 

0.10 

0.01 

0.32 

XXX 

78271 

VIT  B-12  ABSORPTION  EXAMS 

0.21 

1.76 

0.11 

2.08 

xn 

78271 

TC    « 

VIT  B-12  ABSORPTION  EXAMS 

0.00 

1.66 

0.10 

1.76 

xn 

78271 

26    « 

VIT  B-12  ABSORPTION  EXAMS 

0.21  . 

0.10 

0.01 

0.32 

xn 

78272 

VIT  B-12  ABSORPTION  EXAMS 

0.28 

2.45 

0.17 

2.90 

xn 

78272 

TC    « 

VIT  B-12  ABSORPTION  EXAMS 

0.00 

2.32 

0.15 

2.47 

nx 

78272 

26    1 

VIT  B-12  ABSORPTION  EXAMS 

0.28 

0.13 

0.02 

0.43 

XXX 

78276 

NUCLEAR 

EXAM.  GI  BLOGO  LOSS 

0.7S 

3.55 

0.25 

4.55 

XXX 

78276 

TC    A 

NUCLEAR 

EXAM.  GI  BLOOD  LOSS 

0.00 

3.21 

0.20 

3.41 

xn 

78276 

26    A 

NUCLEAR 

EXAM.  GI  BLOOD  LOSS 

0.75 

0.34 

0.05 

1.14 

xn 

78278 

NUCLEAR 

SCAN,  GI  BLOOD  LOSS 

1.04 

5.36 

0.38 

6.78 

xn 

78278 

TC    A 

NUCLEAR 

SCAN,  GI  BLOOD  LOSS 

0.00 

4.89 

0.31 

5.20 

XXX 

78278 

26    A 

NUCLEAR 

SCAN.  GI  BLOOD  LOSS 

1.04 

0.47 

0.07 

1.58 

2 

XXX 

•All 
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AfiOENOUH  B 
RELATIVE  VALUE  UMITS  (RVUs)  AW  REUTEO   IMFORHATIOII 


PRACTICE 

MAL- 

SOURCE 

CLOeAL 

WORK    EXPENSE   PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS* 

HCD   STAHK           OESCRIPTIOM 

RVU* 

RVU« 

RVU* 

RWM 
4.07 

RVUs 

PERIOD 

78280 

C.I.  BLOOD  LOSS  EXAM 

0.40 

3.U 

0.23 

2 

XXX 

78280 

TC    A 

G.l.  BLOGO  LOSS  EXAM 

0.00 

3.26 

0.20 

3.46 

XXX 

78280 

26    A 

G.I.  BLOOD  LOSS  EXAM 

0.40 

0.18 

0.03 

0.61 

2 

XXX 

78282 

6.1.  PROTEIN  LOSS  EXAM 

0.00 

0.00 

0.00 

0.00 

X)U( 

7«?8? 

TC    C 

G.t.  PROTEIN  LOSS  EXAM 

0.00 

0.00 

0.00 

0.00 

kXX 

78282 

26     A 

6.1.  PROTEIN  LOSS  EXAM 

0.40 

0.18 

0.03 

0.61 

2 

XXK 

78290 

NUCLEAR  SCAN  OF  BOUEL 

0.72 

3.37 

0.24 

4.33 

2 

XXX 

78290 

TC    A 

NUCLEAR  SCAN  OF  BOUEL 

0.00 

3.05 

0.19 

3.24 

XXX 

78290 

26    A 

MITLEAR  SCAN  OF  BOUEL 

0.72 

0.32 

0.05 

1.09 

2 

XXX 

78291 

TEST  VENOUS  DRAIN,  ABDOMEN 

0.93 

3.49 

0.25 

4.67 

2 

XXX 

78291 

TC    A 

TEST  VENaiS  DRAIN,  ABDOMEN 

0.00 

3.08 

0.19 

3.27 

XXX 

78291 

26    A 

TEST  VENOUS  DRAIN,  ABDOMEN 

0.93 

0.41 

0.06 

1.40 

2 

XXX 

78299 

6.1.  NUCLEAR  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

78300 

NUCLEAR  SCAN  OF  BONE 

0.66 

2.80 

0.20 

3.66 

2 

XXX 

78  VM) 

TC    A 

NUCLEAR  SCAN  OF  BONE 

0.00 

2.50 

0.16 

2.66 

XXX 

78300 

26    A 

NUCLEAR  SCAN  OF  BONE 

0.66 

0.30 

0.04 

1.00 

2 

XXX 

78305 

NUCLEAR  SCAN  OF  BONES 

0.87 

4.07 

0.29 

5.23 

2 

XXX 

78S0S 

TC    J 

NUCLEAR  SCAN  OF  BONES 

0.00 

3.68 

0.23 

3.91 

XXX 

•  78305 

26    A 

NUCLEAR  SCAN  OF  BONES 

0.87 

0.39 

0.06 

1.32 

2 

XXX 

7KW> 

NUCLEAR  SCAN  OF  SKELETON 

0.91 

4.70 

0.33 

5.94 

2 

XXX 

78306 

TC     A 

NUCLEAR  SCAN  OF  SKELETON 

0.00 

4.29 

0.27 

4.56 

XXX 

7KW> 

26    « 

NUCLEAR  SCAN  OF  SKELETON 

0.91 

0.41 

0.06 

1.38 

2 

XXX 

78310 

BONE  BLOOD  FLOU  SCAN 

0.58 

1.U 

0.11 

2.13 

2 

XXX 

78310 

TC    A 

BONE  BLOOD  FLOU  SCAN 

0.00 

1.18 

0.07 

1.25 

XXX 

78310 

26    « 

BONE  BLOOD  FLOU  SCAN 

0.58 

0.26 

0.04 

0.88 

2 

XXX 

78315 

NUCLEAR  SCAN  OF  BONE 

1.07 

5.27 

0.37 

6.71 

2 

XXX 

78315 

TC    1 

NUCLEAR  SCAN  OF  BONE 

0.00 

4.79 

0.30 

5.09 

XXX 

78315 

26    * 

NUCLEAR  SCAN  OF  BONE 

1.07 

0.48 

0.07 

1.62 

2 

XXX 

78320 

NUCLEAR  SCAN  OF  BONE  (30) 

1.09 

«.41 

0.44 

7.94 

2 

XXX 

78320 

TC     t 

NUCLEAR  SCAN  OF  BONE  (3D) 

0.00 

5.92 

0.37 

6.29 

XXX 

78170 

26    t 

[           NUCLEAR  SCAN  OF  BONE  (30) 

1.09 

0.49 

0.07 

1.65 

2 

XXX 

78350 

I     BONE  MINERAL  CONTENT  STUDY 

0.23 

0.86 

0.07 

1.16 

2 

XXX 

78350 

TC    / 

\.            BONE  MINERAL  CONTENT  STUDY 

0.00 

0.76 

0.05 

0.81 

XXX 

78350 

26    1 

\           BONE  MINERAL  CONTENT  STUDY 

0.23 

0.10 

0.02 

0.35 

2 

XXX 

78351 

1     BONE  MINERAL  CONTENT  STUDY 

0.00 

0.00 

0.00 

0.00 

XXX 

78399 

:     MUSCULOSKELETAL  NUCLEAR  EXAM 

0.00 

0.00 

0.00 

0.00 

XXX 

78414 

;     NUCLEAR  EXAM  OF  HEART  FLOU 

0.00 

0.00 

0.00 

0.00 

XXX 

78414 

TC    1 

:     NUCLEAR  EXAM  OF  HEART  FLOU 

0.00 

0.00 

0.00 

0.00 

XXX 

78414 

26    / 

k     NUCLEAR  EXAM  OF  HEART  FLOU 

0.47 

0.21 

0.03 

0.71 

2 

XXX 

78415 

)     NUCLEAR  SCAN  OF  HEART  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

78425 

t           NUCLEAR  SCAN,  HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78428 

(     NUCLEAR  EXAM,  HEART  SHUNT 

0.82 

2.63 

0.19 

3.64 

2 

XXX 

78428 

TC     / 

\            NUCLEAR  EXAM,  HEART  SHUNT 

0.00 

2.26 

0.14 

2.40 

XXX 

78428 

26    t 

1     NUCLEAR  EXAM,  HEART  SHUNT 

0.82 

0.37 

0.05 

1.24 

2 

XXX 

78435 

)     NUCLEAR  SCAN  OF  HEART  FLOU 

0.00 

0.00 

0.00 

0.00 

XXX 

78445 

\           NUCLEAR  SCAN  OF  BLOOD  FLOU 

0.S2 

2.12 

0.15 

2.79 

2 

XXX 

78445 

TC 

\           NUCLEAR  SCAN  OF  BLOOD  FLOU 

0.00 

1.89 

0.12 

2.01 

XXX 

78445 

26 

»     NUCLEAR  SCAN  OF  BLOOD  FLOU 

0.S2 

0.23 

0.03 

0.78 

2 

XXX 

78455 

K     NUCLEAR  SCAN  OF  VEIN  CLOT 

0.77 

4.34 

0.30 

5.41 

2 

XKX 

78455 

TC 

\           NUCLEAR  SCAN  OF  VEIN  CLOT 

0.00 

4.00 

0.25 

4.25 

XXX 

78455 

26 

Ik     NUCLEAR  SCAN  OF  VEIN  CLOT 

0.77 

0.34 

0.05 

1.16 

2 

.  XXX 

78457 

k     NUCLEAR  SCAN  VEIN  THROMBOSIS 

0.S1 

3.02 

0.22 

4.05 

2 

XXX 

78457 

TC 

K           NUCLEAR  SCAN  VEIN  THROMBOSIS 

0.00 

2.66 

0.17 

2.83 

XXX 

78457 

26 

A     NUCLEAR  SCAN  VEIN  THROMBOSIS 

0.«1 

0.36 

0.05 

1.22 

2 

XXX 

78458 

A     MJaEAR  SCAN  VEIN  THROMBOSIS 

0.9S 

4.45 

0.31 

5.71 

2 

XXX 

78458 

TC 

A     MKLEAR  SCAN  VEIN  THROMBOSIS 

0.00 

4.03 

0.25 

4.28 

XXX 

78458 

26 

A     MKLEAR  SCAN  VEIN  THROMBOSIS 

0.95 

0.42 

0.06 

1.43 

2 

XXX 

78460 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

0.91 

2.78 

0.21 

3.90 

2 

XXX 

78460 

TC 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

0.00 

2.37 

0.15 

2.52 

XXX 

78460 

26 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

0.91 

0.41 

0.06 

1.38 

2 

XXX 

78461 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

1.30 

5.32 

0.38 

7.00 

2 

XXX 

78461 

TC 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

0.00 

4.74 

0.30 

5.04 

XXX 

78461 

26 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

1.30 

0.58 

0.08 

1.96 

2 

XXX 

78464 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

1.U 

7.62 

0.52 

9.28 

2 

XXX 

78464 

TC 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

0.00 

7.11 

0.45 

7.56 

XXX 

78464 

26 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

1.14 

0.51 

0.07 

1.72 

2 

XXX 

78465 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

1.54 

12.53 

0.84 

14.9 

1 

2 

XXX 

78465 

TC 

A     NUCLEAR  SCAN,  HEART  MUSCLE 

0.00 

11.84 

0.74 

12.5 

8 

XXX 

•All 
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ADDENDUM  B 
tEUTIVE  VALUE  UNITS  (RVUs)  AND  RELATED   INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

NCPCS* 

MOO   STATUS 

DESCRIPTION 

RVU* 

RWs 

RVUs 

RVUs 
2.33 

RVUs 

PERIOD 

78465 

26    / 

I    NUCLEAR 

SCAN,  HEART  MUSCLE 

1.54 

0.69 

0.10 

2 

XXX 

78466 

(    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.73 

2.96 

0.22 

3.91 

2 

XXX 

78466 

TO-    1 

^    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

2.63 

0.17 

2.80 

XXX 

78466 

26    / 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.73 

0.33 

0.05 

1.11 

2 

XXX 

78467 

>    NUCLEAR 

SCAN 

^lEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78468 

k    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.84 

4.05 

0.28 

5.17 

2 

XXA 

78468 

TC    1 

k    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

3.68 

0.23 

3.91 

XXX 

78468 

26    i 

I     NUCLEAR 

SCAN 

HEART  MUSCLE 

0.84 

0.37 

0.05 

1.26 

2 

XXX 

78469 

t    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.97 

5.69 

0.39 

7.05 

2 

XXX 

78469 

TC    1 

k    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

5.26 

0.33 

5.59 

XXX 

78469 

26    / 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.97 

0.43 

0.06 

1.46 

2 

XXX 

78470 

>    NUCLEAR 

STUDY,  HEART  OUTPUT 

0.00 

0.00 

0.00 

0.00 

XXX 

7S7I 

>    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78472 

k    NUCLEAR 

SCAN 

HEART  MUSCLE 

1.03 

5.99 

0.42 

7.44 

2 

XXX 

78472 

TC    1 

^    NUCLEAR  SCAN 

HEART  MUSCLE 

0.00 

5.53 

0.35 

5.88 

XXX 

78472 

26    1 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

1.03 

0.46 

0.07 

1.56 

2 

XXX 

78473 

\          NUCLEAR 

SCAN 

CARDIAC  NUGA 

1.55 

8.98 

0.62 

11.15 

2 

XXX 

78473 

TC    1 

k    NUCLEAR 

SCAN 

CARDIAC  NUGA 

0.00 

8.29 

0.52 

8.81 

XXX 

78473 

26    1 

(     NUCLEAR 

SCAN 

CARDIAC  MUGA 

\    1.55 

0.69 

0.10 

2.34 

2 

XXX 

78474 

>    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78475 

)    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78476 

>    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78477 

)     NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78478 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.66 

1.85 

0.14 

2.65 

2 

XXX 

78478 

TC.   1 

t    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

1.56 

0.10 

1.66 

XXX 

78478 

26    / 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.66 

0.29 

0.04 

0.99 

2 

XXX 

78479 

>    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78480 

k    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.66 

1.85 

0.14 

2.65 

2 

XXX 

78480 

TC    i 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

1.56 

0.10 

1.66 

XXX 

78480 

26    / 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.66 

0.29 

0.04 

0.99 

2 

XXX 

78481 

\          NUCLEAR 

SCAN 

HEART  MUSCLE 

1.03 

5.72 

0.40 

7.15 

2 

XXX 

78481 

TC    1 

I     NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

5.26 

0.33 

5.59 

XXX 

78481 

26    4 

\          NUCLEAR 

SCAN 

HEART  MUSCLE 

1.03 

0.46 

0.07 

1.56 

2 

XXX 

78483 

i          NUCLEAR 

SCAN 

HEART  MUSCLE 

1.55 

8.59 

0.60 

10.74 

2 

XXX 

78483 

TC     t 

I     NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

7.90 

0.50 

8.40 

XXX 

78483 

26    J 

I    NUCLEAR 

SCAN 

HEART  MUSCLE 

1.55 

0.69 

0.10 

2.34 

2 

KXX 

78484 

)    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78485 

}           NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78486 

>    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78487 

)    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78489 

)    NUCLEAR 

SCAN 

HEART  MUSCLE 

0.00 

0.00 

0.00 

0.00 

XXX 

78499 

:    CARDIOVASCULAR  NUCLEAR  EXAM 

0.00 

0.00 

0.00 

0.00 

XXX 

78580 

I    NUCLEAR 

SCAN  OF  LUNG 

0.7B 

3.80 

0.27 

4.85 

2 

XXX 

78580 

TC    I 

\          NUCLEAR 

SCAN  OF  LUNG 

0.00 

3.45 

0.22 

3.67 

XXX 

78580 

26    i 

I    NUCLEAR 

SCAN  OF  LUNG 

0.78 

0.35 

0.05 

1.18 

XXX 

78581 

I    NUCLEAR 

SCAN  OF  LUN6 

0.73 

2.73 

0.20 

3.66 

XXX 

78581 

TC    / 

I    NUCLEAR 

SCAN  OF  LUNG 

0.00 

2.40 

0.15 

2.55 

XXX 

78581 

26    t 

I    NUCLEAR 

SCAN  OF  LUNG 

0.73 

0.33 

0.05 

1.11 

XAX 

78582 

I    NUCLEAR 

SCAN  OF  LUNG 

0.96 

4.22 

0.30 

5.48 

XXX 

78582 

TC    / 

I    NUCLEAR 

SCAN  OF  LUNG 

0.00 

3.79 

0.24 

4.03 

XXX 

7B582 

26    / 

\          NUCLEAR 

SCAN  OF  LUNG 

0.96 

0.43 

0.06 

1.45 

XXX 

78584 

I    NUCLEAR 

SCAN  OF  LUNG 

1.04 

3.68 

0.27 

4.99 

XXX 

78584 

TC    i 

I    NUCLEAR 

SCAN  OF  LUNG 

0.00 

3.21 

0.20 

3.41 

XXX 

78584 

26    i 

\           NUCLEAR 

SCAN  OF  LUNG         , 

1.04 

0.47 

0,07 

1.58 

XXX 

78585 

I    NUCLEAR 

SCAN  OF  LUNG 

1.14 

6.17 

0.42 

7.73 

XXX 

78585 

TC    / 

I    NUCLEAR 

SCAN  OF  LUNG 

0.00 

5.66 

0.35 

6.01 

XXX 

78585 

26    t 

I    NUCLEAR 

SCAN  OF  LUNG 

1.14 

0.51 

0.07 

1.72 

XXX 

78586 

\          NUCLEAR 

SCAN  OF  LUNG 

0.42 

2.79 

0.19 

3.40 

XXX 

78586 

TC    i 

I    NUCLEAR 

SCAN  OF  LUNG 

0.00 

2.60 

0.16 

2.76 

XXX 

78586 

26  -      t 

I    NUCLEAR 

SCAN  OF  LUNG 

0.42 

0.19 

0.03 

0.64 

XXX 

78587 

I    NUCLEAR 

SCAN  OF  LUNG 

0.52 

3.05 

0.21 

3.78 

XXX 

78587 

TC    i 

\          NUCLEAR 

SCAN  OF  LUNG 

0.00 

2.82 

0.18 

3.00 

XXX 

78587 

26    t 

k    NUCLEAR 

SCAN  OF  LUNG 

0.52 

0.23 

0.03 

0.78 

XXX 

78591 

k    NUCLEAR 

SCAN  OF  LUNG 

0.42 

3.06 

0.21 

3.69 

XXX 

78591 

TC    / 

k    NUCLEAR 

SCAN  OF  LUNG 

0.00 

2.87 

0.18 

3.05 

XXX 

78591 

26    / 

k     NUCLEAR 

SCAN  OF  LUNG 

0.42 

0.19 

0.03 

0.64 

XXX 

78593 

k    MKIEAR 

SCAN  OF  LUNG 

0.52 

3.70 

0.25 

4.47 

XXX 

78593 

TC    < 

k    NUCLEAR 

SCAN 

OF  LUNG 

0.00 

3.47 

0.22 

3.69 

XXX 

•All 
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AOOENOUM  B 
KUTIVE  VALUE  UMITS  {RVU«)  ANO  RELATED  IMFORHATION 


KRACTICE 

MAL- 

snutcE 

GLOBAL 

UORK 

EXPENSE   PRACTICE 

TOTAL 

OF  WORK 

FEE 

MCPCS* 

MOO   STATUS           OESCTIPTIOM 

RVUt 

RW« 

RVUt 

RVUs 

RVUs 

PERIOD 

78593 

26    A 

NUCLEAR  SCAN  OF  LUNG 

0.52 

0.23 

0.03 

0.78 

2 

XXX 

78594 

NUCLEAR  SCAN  OF  LUNG 

0.57 

5.26 

0.35 

6.18 

2 

XXX 

78594 

TC    A 

NUCLEAR  SCAN  OF  LUNG 

0.00 

5.00 

0.31 

5.31 

XXX 

78594 

26    A 

NUCLEAR  SCAN  OF  LUNG 

0.57 

0.26 

0.04 

0.87 

2 

XXX 

78596 

NUCLEAR  STUDY  OF  LUNG 

1.34 

7.71 

0.54 

9.59 

2 

XXX 

78596 

TC     A 

NUCIEAR  STUDY  OF  LUNG 

0.00 

7.11 

0.45 

7.56 

XXX 

78596 

26    A 

NUCLEAR  STUDY  OF  LUNC 

1.34 

0.60 

0.09 

2.03 

2 

XXX 

78599 

RESPIRATORY  NUCLEAR  EXAM 

0.00 

0.00 

0.00 

0.00 

XXX 

78600 

NUCLEAR  SCAN  OF  BRAIN 

0.46 

5.11 

0.21 

3.78 

2 

XXX 

78600 

TC    A 

NUCLEAR  SCAN  OF  BRAIN 

0.00 

2.90 

0.18 

3.06 

XXX 

78600 

26    A 

NUCLEAR  SCAN  OF  BRAIN 

0.46 

0.21 

0.03 

0.70 

2 

XXX 

78601 

MCI.EAR  SCAN  OF  BRAIN 

0.55 

3.67 

0.25 

4.47 

2 

XXX 

78601 

TC    A 

NUCLEAR  SCAN  OF  BRAIN 

0.00 

3.42 

0.21 

3.63 

XXX 

78601 

26    A 

WiriEAR  SCAN  OF  BRAIN 

0.55 

0.25 

0.04 

0.84 

2 

XXX 

78605 

NUCLEAR  SCAN  OF  BRAIN 

0.57 

3.68 

0.25 

4.50 

2 

XXX 

78605 

TC    A 

NUCLEAR  SCAN  OF  BRAIN 

0.00 

3.42 

0.21 

3.63 

XXX 

78605 

26    A 

NUaEAR  SCAN  OF  BRAIN 

0.57 

0.26 

0.04 

0.87 

2 

XXX 

78606 

NUCLEAR  SCAN  OF  BRAIN 

0.68 

4.19 

0.28 

5.15 

2 

XXA 

78606 

TC    A 

NUaEAR  SCAN  OF  BRAIN 

0.00 

3.89 

0.24 

4.13 

XXX 

78606 

26    H 

MrLEAR  SCAN  OF  WAIN 

0.68 

0.30 

0.04 

1.02 

2 

XXX 

78607 

NUCLEAR  SCAN  OF  BRAIN  (30) 

1.30 

7.16 

0.49 

8.95 

2 

XXX 

78607 

TC    Jl 

NUCLEAR  SCAN  OF  BRAIN  (3D) 

0.00 

6.58 

0.41 

6.99 

XXX 

78607 

26    « 

h     NUCLEAR  SCAN  OF  BRAIN  (30) 

1.30 

0.58 

0.08 

1.96 

2 

XXX 

78610 

I     NUCLEAR  SCAN  OF  BRAIN 

0.31 

1.72 

0.12 

2.15 

2 

XXX 

78610 

TC     # 

\            NUCLEAR  SCAN  OF  BRAIN 

0.00 

1.58 

0.10 

1.68 

XXX 

78610 

26    t 

k     NUCLEAR  SCAN  OF  BRAIN 

0.31 

0.14 

0.02 

0.47 

2 

XXX 

78615 

I     CEREBRAL  BLOGD  FLOU  SCAN 

O.U 

4.07 

0.27 

4.78 

2 

XXX 

78615 

TC    / 

i           CEREBRAL  BLOOD  FLOU  SCAN 

0.00 

3.87 

0.24 

4.11 

XXX 

78615 

26    t 

\           CEREBRAL  BLOOO  FLOW  SCAN 

0.44 

0.20 

0.03 

0.67 

2 

XXX 

78630 

k     CEREBROSPINAL  FLUID  SCAN 

0.72 

5.37 

0.37 

6.46 

2 

XXX 

78630 

TC     t 

k     CEREBROSPINAL  FLUID  SCAN 

0.00 

5.05 

0.32 

5.37 

XXX 

78630 

26    t 

t     CEREBROSPINAL  FLUID  SCAN 

0.72 

0.32 

0.05 

1.09 

2 

XXX 

78635 

k     CEREBROSPINAL  FLUID  SCAN 

0.65 

2.84 

0.20 

3.69 

2 

XXX 

78635 

TC    / 

k     CEREBROSPINAL  FLUID  SCAN 

0.00 

2.55 

0.16 

2.71 

XXX 

78635 

26    1 

k     CEREBROSPINAL  FLUID  SCAN 

0.65 

0.29 

0.04 

0.98 

2 

XXX 

78645 

k    CEREBROSPINAL  FLUID  SCAN 

0.61 

3.72 

0.26 

4.59 

2 

XXX 

78645 

TC     ( 

k     CEREBROSPINAL  FLUID  SCAN 

0.00 

3.45 

0.22 

3.67 

XXX 

78645 

26    / 

k     CEREBROSPINAL  FLUID  SCAN 

0.61 

0.27 

0.04 

0.92 

2 

XXX 

78650 

(     CEREBROSPINAL  FLUID  SCAN 

0.65 

4.95 

0.33 

5.93 

2 

XXX 

78650 

TC    / 

1    -CEREBROSPINAL  FLUID  SCAN 

0.00 

4.66 

0.29 

4.95 

XXX 

78650 

26    t 

\           CEREBROSPINAL  FLUID  SCAN 

0.65 

0.29 

0.04 

0.98 

2 

XXX 

78652 

\           CEREBROSPINAL  FLUID  SCAN(3D) 

0.95 

6.35 

0.43 

7.73 

2 

XXX 

78652 

TC    i 

Ik     CEREBROSPINAL  FLUID  SCAN(30> 

0.00 

5.92 

0.37 

6.29 

XXX 

78652 

26 

1     CEREBROSPINAL  FLUID  SCAN(30} 

0.95 

0.43 

0.06 

1.44 

2 

XXX 

78655 

\           NUCLEAR  EXAM  OF  EYE  LESION 

0.60 

5.27 

0.35 

6.22 

2 

XXX 

78655 

TC 

k     NUCLEAR  EXAM  OF  EYE  LESION 

0.00 

5.00 

0.31 

5.31 

XXX 

78655 

26 

k     NUCLEAR  EXAM  OF  EYE  LESION 

0.60 

0.27 

0.04 

0.91 

2 

XXX 

78660 

A     NUCIEAR  EXAM  OF  TEAR  FLOU 

0.57 

2.39 

0.17 

3.13 

2 

XXX 

78660 

TC 

A     NUCIEAR  EXAM  OF  TEA*  FLOU 

0.00 

2.13 

0.13 

2.26 

XXX 

78660 

26 

A     NUCLEAR  EXAM  OF  TEAR  FLOU 

0.57 

0.26 

0.04 

0.87 

2 

XXX 

78699 

C     NERVOUS  SYSTEM  NUCLEAR  EXAM 

0.00 

0.00 

0.00 

0.00 

XXX 

78700 

A     NUCLEAR  SCAN  OF  KIDNEY 

0.47 

3.26 

0.22 

3.95 

2 

XXX 

78700 

TC 

A     MITIEAR  SCAN  OF  KIDNEY 

0.00 

3.05 

0.19 

3.24 

XXX 

78700 

26 

A     NUCLEAR  SCAN  OF  KIDNEY 

0.47 

0.21 

0.03 

0.71 

2 

XXX 

78701 

A     NUCLEAR  SCAN  OF  KIDNEY 

0.52 

3.81 

0.25 

4.58 

2 

XXX 

78701 

TC 

A     NUCLEAR  SCAN  OF  KIDNEY 

0.00 

3.58 

0.22 

3.80 

XXX 

78701 

26 

A     NirLEAR  SCAN  OF  KIDNEY 

0.52 

0.23 

0.03 

0.78 

2 

XXX 

78704 

A     NUCLEAR  SCAN  OF  KIDNEY 

0.78 

4.32 

0.30 

5.40 

2 

XXX 

78704 

TC 

A     NUCLEAR  SCAN  OF  KIDNEY 

0.00 

3.97 

0.25 

4.22 

XXX 

78704 

26 

A     MCIEAR  SCAN  OF  KIDNEY 

0.78 

0.35 

0.05 

1.18 

2 

XXX 

78707 

A     MITIEAR  SCAN  OF  KIDNEY 

0.99 

4.94 

0.34 

6.27 

2 

XXX 

78707 

TC 

A     WrLEAR  SCAN  OF  KIDNEY 

0.00 

4.50 

0.28 

4.78 

XXX 

78707 

26 

A     NUCLEAR  SCAN  OF  KIDNEY 

0.99 

0.44 

0.06 

1.49 

2 

XXX 

78710 

A     NUCLEAR  SCAN  OF  KIDNEY  (30) 

0.70 

6.23 

0.42 

7.35 

2 

XXX 

78710 

TC 

A     NUCLEAR  SCAN  OF  KIDNEY  (30) 

0.00 

5.92 

0.37 

6.29 

XXX 

78710 

26 

A     NUCLEAR  SCAN  OF  KIDNEY  (3D) 

0.70 

0.31 

0.05 

1.06 

2 

XXX 

78715 

A     NUCIEAR  EXAM  OF  KIDNEY 

0.31 

1.72 

0.12 

2.15 

2 

XXX 

78715 

TC 

A     NUCIEAR  EXAM  OF  KIDNEY 

0.00 

1.58 

0.10 

1.68 

XXX 

•All 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  ANO  RELATBI  INFOMMTIOH 


HCPCS*    NOD   STATUS 


DESCRIPTION 


78715 

26    A 

78725 

78725 

TC    A 

78725 

26    A 

78726 

78726 

TC    A 

78726 

26    A 

78727 

78727 

TC    A 

78727 

26    A 

78730 

78730 

TC    A 

78730 

26    A 

78740 

78740 

TC    A 

78740 

26    A 

78760 

78760 

TC    A 

78760 

26    A 

78761 

78761 

TC    A 

78761 

26    A 

78799 

78800 

78800 

TC    A 

78800 

26    A 

78801 

78801 

TC    A 

78801 

26    A 

78802 

78802 

TC    A 

78802 

26    A 

78803 

78803 

TC    A 

78803 

26    A 

78805 

78805 

TC    A 

78805 

26    A 

78806 

78806 

TC    A 

78806 

26    A 

78890 

78890 

TC    A 

78890 

26    A 

78891 

78891 

TC    A 

78891 

26    A 

78990 

78999 

79000 

79000 

TC    A 

79000 

26    A 

79001 

79001 

TC    A 

79001 

26    A 

79020 

79020 

TC    A 

79020 

26    A 

79030 

79030 

TC    A 

79030 

26    A 

79035 

79035 

TC    A 

79035 

26    A 

79100 

79100 

TC    A 

79100 

26    A 

79200 

NUCLEAR  EXAM  OF  KIDNEY 
NUCLEAR  EXAM  OF  KIDNEY 
NUCLEAR  EXAM  OF  KIDNEY 
NUCLEAR  EXAM  OF  KIDNEY 
NUCLEAR  EXAM  OF  KIDNEY 
NUCLEAR  EXAM  OF  KIDNEY 
NUCLEAR  EXAM  OF  KIDNEY 
NUCLEAR  EXAM  RENAL  SURGERY 
NUCLEAR  EXAM  RENAL  SURGERY 
NUCLEAR  EXAM  RENAL  SURGERY 
NUCLEAR  EXAM  OF  BLADDER 
NUCLEAR  EXAM  OF  BLADDER 
NUCLEAR  EXAM  OF  BLADDER 
NUCLEAR  EXAM  OF  URETER 
NUCLEAR  EXAM  OF  URETER 
NUCLEAR  EXAM  OF  URETER 
NUCLEAR  SCAN  OF  TESTES 
NUCLEAR  SCAN  OF  TESTES 
NUCLEAR  SCAN  OF  TESTES 
SCAN  OF  TESTES/BLOOD  FLOU 
SCAN  OF  TESTES/BLOOD  FLOU 
SCAN  OF  TESTES/BLOOD  FLOU 
GENITOURINARY  NUCLEAR  EXAM 
NUCLEAR  EXAM  OF  LESION 
NUCLEAR  EXAM  OF  LESION 
NUCLEAR  EXAM  OF  LESION 
NUCLEAR  EXAM  OF  LESIONS 
NUCLEAR  EXAM  OF  LESIONS 
NUCLEAR  EXAM  OF  LESIONS 
NUCLEAR  EXAM  OF  LESIONS 
NUCLEAR  EXAM  OF  LESIONS 
NUCLEAR  EXAM  OF  LESIONS 
NUCLEAR  SCAN  OF  TUMOR  (30) 
NUCLEAR  SCAN  OF  TUMOR  (3D) 
NUCLEAR  SCAN  OF  TUMOR  (3D) 
NUCLEAR  EXAM  OF  ABSCESS 
NUCLEAR  EXAM  OF  ABSCESS 
NUCLEAR  EXAM  OF  ABSCESS 
NUCLEAR  EXAM  OF  ABSCESS 
NUCLEAR  EXAM  OF  ABSCESS 
NUCLEAR  EXAM  OF  ABSCESS 
AUTOMATED  DATA,  NUCLEAR  MED 
AUTOMATED  DATA,  NUCLEAR  MED 
AUTOMATED  DATA.  NUCLEAR  MED 
AUTOMATED  DATA,  NUCLEAR  MED 
AUTOMATED  DATA,  NUCLEAR  MED 
AUTOMATED  DATA,  NUCLEAR  MED 
PROVIDE  RAOIOISOTOPE(S) 
NUCLEAR  DIAGNOSTIC  EXAM 
NUCLEAR  THERAPY.  THYROID 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY. 
NUCLEAR  THERAPY. 
NUCLEAR  THERAPY. 
NUCLEAR  THERAPY. 
NUCLEAR  THERAPY. 
NUCLEAR  THERAPY. 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 
NUCLEAR  THERAPY, 


THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

THYROID 

BLOOD 

BLOOD 

BLOOD 


•All 
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PRACTICE 

MAL- 

SOURCE 

GL06AL 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RMJs 

RVUt 

RMJt 

RM)S 
0.47 

RVUs 

PERIOD 

0.S1 

O.U 

0.02 

xn 

0.39 

1.96 

O.U 

2.49 

1001 

0,00 

1.79 

0.11 

1.90 

xn 

0.9» 

0.17 

O.OS 

0.99 

not 

o.«e 

3.38 

0.25 

4.55 

xn 

0.00 

2.97 

0.19 

3.16 

XXX 

0.92 

0.41 

0.06 

1.59 

XXX 

1.04 

4.47 

0.32 

5.85 

xn 

0.00 

4.00 

0.25 

4.25 

xn 

1.0» 

0.47 

0.07 

1.58 

xn 

0.S7 

1.CS 

0.11 

2.11 

xn 

0.00 

1.47 

0.09 

1.56 

xn 

0.57 

0.16 

0.02 

0.55 

xn 

0.61 

2.40 

0.17 

5.18 

xn 

0.00 

2.13 

0.13 

2.26 

xn 

0.61 

0.27 

0.04 

0.92 

xn 

0.70 

2.99 

0.21 

5.90 

xn 

0.00 

2.68 

0.17 

2.as 

xn 

0.70 

6.31 

0.04 

1.05 

xn 

0.7S 

3.59 

0.25 

4.55 

xn 

0.00 

3.21 

0.20 

3.41 

xn 

0.75 

0.34 

0.05 

1.14 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.M 

3.73 

0.25 

4.67 

xn 

0.00 

3.42 

0.21 

3.65 

xn 

OM 

0.31 

0.04 

1.04 

xn 

o.as 

4.61 

0.32 

5.76 

xn 

0.00 

4.24 

0.27 

4.51 

xn 

0.8S 

0.37 

0.05 

1.25 

xn 

0.91 

■  5.96 

0.41 

7.28 

xn 

0.00 

5.55 

0.35 

5.90 

xn 

0.91 

0.41 

0.06 

1.38 

xn 

1.U 

7.09 

0.48 

8.71 

xn 

0.00 

6.58 

0.41 

6.99 

xn 

1.14 

0.51 

0.07 

1.72 

xn 

0.72 

3.74 

0.26 

4.72 

xn 

0.00 

S.4?^ 

0.21 

3.65 

xn 

0.72 

0.S* 

0.05 

1.09 

xn 

0.90 

5.95 

0.41 

7.26 

xn 

0.00 

5.55 

0.3S 

5.90 

xn 

0.90 

0.40 

0.06 

1.56 

xn 

0.05 

1.33 

0.08 

1.46 

xn 

0.00 

1.31 

0.08 

1.39 

xn 

0.05 

0.02 

0.00 

0.07 

xn 

0.10 

2.68 

0.18 

2.96 

XXX 

0.00 

2.63 

0.17 

2.80 

xn 

0.10 

0.05 

0.01 

0.16 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

nx 

1.89 

3.48 

0.29 

5.66 

XXX 

0.00 

2.63 

0.17 

2.80 

xn 

1.89 

0.85 

0.12 

2.86 

xn 

1.10 

1.80 

0.15 

3.09 

xn 

0.00 

1.31 

0.08 

1.39 

xn 

1.10 

0.49 

0.07 

1.66 

xn 

1.90 

5.48 

0.29 

5.67 

xn 

0.00 

2.63 

0.17 

2.80 

xn 

1.90 

0.85 

0.12 

2.87 

xn 

2.21 

3.62 

0.31 

6.14 

xn 

0.00 

2.63 

0.17 

2.80 

xn 

2.21 

0.99 

0.14 

3.34 

xn 

2.<S 

3.81 

0.34 

6.80 

xn 

0.00 

2.63 

0.17 

2.80 

xn 

ZM 

1.18 

0.17 

4.00 

xn 

1.39 

3.25 

0.26 

4.90 

xn 

0.00 

2.63. 

0.17 

2.80 

xn 

1.39 

0.62 

0.09 

2.10 

xn 

2.10 

3.57 

0.31 

9.98 

xn 

59730       Federal  Register  /  Vol.  56.  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations 


HCPCS*    HOO   STATUS 


ADDENDUM  B 
RELATIVE  VALUE  UMITS  (RVUs)  A»IO  RELATED  IMFORMATIOM 


DESCRIPTION 


79200 

79200 

79300 

79300 

79300 

79(00 

79«00 

79WW 

79420 

79420 

79420 

79440 

79440 

79*40 

79900 

79999 

80002 

80003 

80004 

80005 

80006 

80007 

80008 

80009 

80010 

80011 

80012 

80016 

80018 

80019 

80031 

80040 

80042 

80050 

80052 

80053 

80055 

80056 

80057 

80058 

80059 

80060 

80061 

80062 

80063 

80064 

80065 

8Q066 

80067 

80068 

80070 

80071 

80072 

80073 

80075 

80080 

80082 

80084 

80085 

80086 

80088 

80089 

80090 

80099 

80500 

80502 

81000 

81002 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


A 

A 
C 

c 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

C 

C 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

A 

X 

X 


RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
RADIONUCLIDE  THERAPY 
PROVIDE  RAOIOISOTOPE(S) 
NUCLEAR  MEDICINE  THERAPY 
1-2  CLINICAL  CHEN  TESTS 

3  CLINICAL  CHEMISTRY  TESTS 

4  CLINICAL  CHEMISTRY  TESTS 

5  CLINICAL  CHEMISTRY  TESTS 

6  CLINICAL  CHEMISTRY  TESTS 

7  CLINICAL  CHEMISTRY  TESTS 

8  CLINICAL  CHEMISTRY  TESTS  - 

9  CLINICAL  CHEMISTRY  TESTS 

10  CLINICAL  CHEMISTRY  TESTS 

11  CLINICAL  CHEMISTRY  TESTS 

12  CLINICAL  CHEMISTRY  TESTS 
13-16  BLOOO/URIME  TESTS 
17-18  BLOOO/URINE  TESTS 

19  OR  MORE  BLOOO/URINE  TESTS 
DRUG  MONITORING,  ONE  DRUG 
BLOOD  ANTIBIOTIC  LEVEL  TEST 
ASSAY  BLOOD,  ANTIMICROBIAL 
GENERAL  HEALTH  SCREEN  PANEL 
PRE-MARITAL  PROFILE 
EXECUTIVE  PROFILE 
OBSTETRIC  PROFILE 
AMENORRHEA  PANEL 
MALE  ENDOCRINE  PANEL 
HEPATIC  FUNCTION  PANEL 
HEPATITIS  PANEL 
HYPERTENSION  PANEL 
LIPID  PROFILE 
CARDIAC  EVALUATION  PANEL 
CARDIAC  INJURY  PANEL 
CARDIAC  INJURY  PANEL 
METABOLIC  PANEL 
MALABSORPTION  PANEL 
LUNG  FUNCTION  PANEL 
LUNG  MATURITY  PROFILE 
THYROID  PANEL 
THYROID  PANEL  WITH  TRH 
ARTHRITIS  PANEL 
RENAL  PANEL 
PARATHYROID  PANEL 
PROSTATIC  PANEL 
PANCREATIC  PANEL 
PITUITARY  PANEL 
MICROCYTIC  ANEMIA  PANEL 
MACROCYTIC  ANEMIA  PANEL 
TRANSITION  PANEL 
MUSCLE  PANEL 
ANTIBODY  PANEL 
PANEL,  NOT  SPECIFIED 
LAB  PATHOLOGY  CONSULTATION 
LAB  PATHOLOGY  CONSULTATION 
URINALYSIS  WITH  MICROSCOPY 
URINALYSIS  WITHOUT  SCOPE 


1 

>RACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE   PRACTICE 

TOTAL    OF  WORK 

FEE 

RVU« 

RVUs 

RMM 

RVUs     RVU« 

PERIOD 

0.00 

2.63 

0.17 

2.80 

XXX 

2.10 

0.94 

0.14 

3.18     2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.M 

0.75 

0.11 

2.55     2 

XXX 

2.07 

3.55 

0.30 

5.92     2 

XXX 

0.00 

2.63 

0.17 

2.80 

XXX 

2.or 

0.92 

0.13 

3.12     2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.S9 

0.71 

0.10 

2.40     2 

XXX 

2.10 

3.57 

0.31 

5.98     2 

XXX 

0.00 

2.63 

0.17 

2.80 

XXX 

2.10 

0.94 

0.14 

3.18     2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

kxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

•0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.21 

0.01 

0.60     2 

XXX 

1.40 

0.34 

0.02 

1.76     1 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFOKMATION 


PRACTICE 

MAL- 

SOURCE  CLOOAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

MUK       FEE 

HCPCS*    MOO   STATUS           DESCRIPTION 

RVUt 

RVUs 

RVUs 

RVUS     RVUs    PERIOD 

81005 

X     URINALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

81007 

X    URINE  SCREEN  FOR  BACTERIA 

0.00 

0.00 

0.00 

0.00 

XXX 

81015 

X     MICROSCOPIC  EXAM  OF  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

81099 

X     URINALYSIS  TEST  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

82000 

X     ASSAY  8L000  ACETALDEHYDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82003 

X     ASSAY  URINE  ACETAMINOPHEN 

0.00 

0.00 

0.00 

0.00 

XXX 

82005 

X     ACETOACETIC  ACID  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82009 

X     TEST  FOR  ACETONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82010 

X    ACETONE  ASSAY 

0.00 

0.00 

0.00 

0.00 

AAA 

82011 

X    ACETYLSALICYLIC  ACID  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82012 

X     ACETYLSALICYLIC  ACID  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82013 

X     ACETYLCHOLINESTERASE  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82015 

X     URINE  ACIDITY  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82024 

X     ACTH  RADIOIMMUNE  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82030 

X    RIA  ASSAY,  BLOOD  ADP  t  AMP 

0.00 

0.00 

0.00 

0.00 

XXX 

82035 

X    ASSAY  OF  BLOOD  ATP 

0.00 

0.00 

0.00 

0.00 

XXX 

82040 

X    ASSAY  SERUM  ALBUMIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82042 

X    ASSAY  URINE  ALBUMIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82055 

X    ASSAY  BLOOD  ETHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82060 

X    ASSAY  BLOOD  ETHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82065 

X     ASSAY  URINE  ETHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

» 

X     ASSAY  URINE  ETHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

X     ASSAY  OF  ETHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82075 

X     ASSAY  BREATH  ETHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82076 

X     ASSAY  OF  ISOPROPYL  ALCOHOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82078 

X     ASSAY  OF  METHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82085 

X     ASSAY  OF  BLOOD  ALDOLASE 

0.00 

0.00 

0.00 

0.00 

XXX 

82086 

X     ASSAY  OF  BLOOD  ALDOLASE 

0.00 

0.00 

0.00 

0.00 

XXX 

82087 

X     RAOIOASSAY  OF  ALDOSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82088 

X     RIA  ASSAY,  BLOOO  ALDOSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82089 

X     RIA  ASSAY,  URINE  ALDOSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82091 

X     ALDOSTERONE  SALINE  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82095 

X    TEST  FOR  ALKALOIDS 

0.00 

0.00 

0.00 

0.00 

XXX 

82096 

X    ASSAY  OF  ALKALOIDS 

0.00 

0.00 

0.00 

0.00 

XXX 

82100 

X     TEST  FOR  URINE  ALKALOIDS 

0.00 

0.00 

0.00 

0.00 

XXX 

82101 

X     ASSAY  OF  URINE  ALKALOIDS 

0.00 

0.00 

0.00 

0.00 

XXX 

82108 

X     ASSAY  BLOOO,  ALUMINUM 

0.00 

0.00 

0.00 

0.00 

XXX 

82112 

X     ASSAY  OF  AMIKACIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82126 

X     AMINO  ACID  NITROGEN  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82128 

X     TEST  FOR  AMINO  ACIDS 

0.00 

0.00 

0.00 

0.00 

XXX 

82130 

X     AMINO  ACIDS  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

*n 

82134 

X    ASSAY  OF  AMINOHIPPURATE 

0.00 

0.00 

0.00 

0.00 

XXX 

82135 

X     ASSAY,  AMINOLEVULINIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

82137 

X    ASSAY  OF  AHINOPHYLLINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82138 

X     ASSAY  OF  AMITRIPTYLINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82140 

X     ASSAY  OF  BLOOO  AMMONIA         > 

0.00 

0.00 

0.00 

0.00 

XXX 

82141 

X    ASSAY  OF  URINE  AMMONIA 

0.00 

0.00 

0.00 

0.00 

XXX 

82142 

X     AMMONIUM  CHLORIDE  LOAD  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82143 

X     AMNIOTIC  FLUID  SCAN 

0.00 

0.00 

0.00 

0.00 

XXX 

82145 

X     ASSAY  OF  AMPHETAMINES 

0.00 

0.00 

0.00 

0.00 

XXX 

82150 

X     ASSAY  OF  SERUM  AMYLASE 

0.00 

0.00 

0.00 

0.00 

XXX 

82156 

X     ASSAY  OF  URINE  AMYLASE 

0.00 

0.00 

0.00 

0.00 

XXX 

82157 

X     RIA  ASSAY  OF  ANDROSTENEDIONE 

0.00 

0.00 

0.00 

0.00 

XXX 

^159 

X     ASSAY  OF  ANDROSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82160 

X     RIA  ASSAY  ANDROSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82163 

X     RIA  ASSAY  OF  ANGIOTENSIN  II 

0.00 

0.00 

0.00 

0.00 

XXX 

82164 

X    ANGIOTENSIN  ENZYME  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82165 

X     ASSAY  OF  ANILINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82168 

X     ASSAY  OF  ANTIHISTAMINES 

0.00 

0.00 

0.00 

0.00 

XXX 

82170 

X     ASSAY  OF  URINE  ANTIMONY 

0.00 

0.00 

0.00 

0.00 

XXX 

82172 

X     APOLIPOPROTEIN  IMMUNOASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82173 

X     ARGININE  TOLERANCE  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82175 

X    ASSAY  OF  ARSENIC 

0.00 

0.00 

0.00 

0.00 

XXX 

82180 

X    ASSAY  OF  ASCORBIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

82205 

X     ASSAY  OF  BARBITURATES 

0.00 

0.00 

0.00 

0.00 

XXX 

82210 

X     ASSAY/ 1 DENT  I  FY  BARBITURATES 

0.00 

0.00 

0.00 

0.00 

XXX 

82225 

X     ASSAY  OF  BARIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

82230 

X    ASSAY  BERYLLIUM  IN  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADOENOUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  AND  RELATED   INFORMATION 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK   FEE 

HCPCS*    MOO   STATUS           DESCUIPTION 

RWS 

RVU« 

RVU« 

RVUs 

RVUS    PERIOD 

82231 

X    RIA  ASSAY  URINE  PROTEIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82232 

X     RIA  ASSAY  SERUM  PROTEIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82235 

X     BICARBONATE  EXCRETION.  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82236 

X    BICARBONATE  LOADING  TEST 

0.(X) 

0.00 

0.00 

0.00 

XXX 

82240 

X    ASSAY  BILE  ACIDS  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82245 

X     URINE  ASSAY.  BILE  PIGMENTS 

0.00 

0.00 

0.00 

0.00 

XXX 

82250 

X     ASSAY  BLOOD  BILIRUBIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82251 

X     ASSAY  BLOOD  BILIRUBIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82252 

X     FECAL  BILIRUBIN  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82260 

X    ASSAY  URINE  BILIRUBIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82265 

X     ASSAY  AMNIOTIC  BILIRUBIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82268 

X     ASSAY  OF  BISMUTH 

0.00 

0.00 

0.00 

0.00 

XXX 

82270 

X     TEST  FECES  FOR  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82273 

X     TEST  FOR  GASTRIC  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82280 

X     ASSAY  BORIC  ACID  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82285 

X     ASSAY  BORIC  ACID  IN  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82286 

X     ASSAY  OF  RRADYKININ 

0.00 

0.00 

0.00 

0.00 

XXX 

82290 

X     ASSAY  BROMIDES  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82291 

X     ASSAY  BROMIDES  IN  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82300 

X     ASSAY  CADMIUM  IN  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82305 

X     ASSAY  OF  CAFFEINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82306 

X     ASSAY  OF  VITAMIN  D 

0.00 

0.00 

0.00 

0.00 

XXX 

82307 

X     RIA  ASSAY  OF  VITAMIN  D 

0.00 

0.00 

0.00 

0.00 

XXX 

«?308 

X     RIA  ASSAY  OF  CALCITONIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82310 

X     ASSAY  CALCIUM  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82315 

X     ASSAY  CALCIUM  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82320 

X     ASSAY  CALCIUM  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82325 

X'    ASSAY  CALCIUM  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82330 

X     ASSAY  CALCIUM  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82331 

X     CALCIUM  INFUSION  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82335 

X     ASSAY  CALCIUM  IN  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82340 

X     ASSAY  CALCIUM  IN  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82355 

X     CALCULUS  (STONE)  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

82360 

X     CALCULUS  (STONE)  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82365 

X     CALCULUS  (STONE)  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82370 

X     X-RAY  ASSAY, CALCULUS  (STONE) 

0.00 

0.00 

0.00 

0.00 

XXX 

82372 

X     ASSAY  SERUM  CARBAMAZEPINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82374 

X     ASSAY  BLOOD  CARBON  DIOXIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82375 

X     ASSAY  BLOOD  CARBON  MONOXIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82376 

X     TEST  FOR  CARBON  MONOXJOE 

0.00 

0.00 

0.00 

0.00 

XXX 

82380 

X     ASSAY  BLOOD  CAROTENE 

0.00 

0.00 

0.00 

0.00 

XXX 

«?3fl? 

X     ASSAY  URINE  CATECHOLAMINES 

0.00 

0.00 

0.00 

0.00 

XXX 

82383 

X     ASSAY  BLOOD  CATECHOLAMINES 

0.00 

0.00 

0.00 

0.00 

XXX 

82384  ,- 

X     ASSAY  THREE  CATECHOLAMINES 

0.00 

0.00 

0.00 

0.00 

XXX 

82390 

X     ASSAY  BLOOD  CERULOPLASMIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82400 

X     ASSAY  BLOOD  CHLORAL  HYDRATE 

0.00 

0.00 

0.00 

0.00 

XXX 

82405 

X     ASSAY  URINE  CHLORAL  HYDRATE 

0.00 

0.00 

0.00 

0.00 

XXX 

82415 

X     ASSAY  BLOOD  CHLORAMPHENICOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82418 

X     ASSAY  OF  CHLORAZEPATE 

0.00 

0.00 

0.00 

0.00 

XXX 

82420 

X     ASSAY  BLOOD  CHL0RDIA2EPOXIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82425 

X     ASSAY  URINE  CHLOROIAZEPOXIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82435 

X     ASSAY  BLOOD  CHLORIDES 

0.00 

0.00 

0.00 

0.00 

XXX 

82436 

X     ASSAY  URINE  CHLORIDES 

0.00 

0.00 

0.00 

0.00 

XXX 

82437 

X     ASSAY  SWEAT  CHLORIDES 

0.00 

0.00 

0.00 

0.00 

XXX 

82438 

X     ASSAY  SPINAL  FLUID  CHLORIDES 

0.00 

0.00 

0.00 

0.00 

XXX 

82a  1 

X     TEST  FOR  CHLOROHYOROCARBONS 

0.00 

0.00 

0.00 

0.00 

XXX 

82443 

X     ASSAY  OF  THIAZIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82465 

X     ASSAY  SERUM  CHOLESTEROL 

0.00 

0.00 

0.00 

0.00 

XXX 

82470 

X     ASSAY  SERUM  CHOLESTEROL 

0.00 

0.00 

0.00 

0.00 

XXX 

82480 

X     ASSAY  SERUM  CHOLINESTERASE 

0.00 

0.00 

0.00 

0.00 

XXX 

82482 

X     ASSAY  RBC  CHOLINESTERASE 

0.00 

0.00 

0.00 

0.00 

XXX 

82484 

X     ASSAY  BLOOD  CHOLINESTERASE 

0.00 

0.00 

0.00 

0.00 

XXX 

82485 

X     ASSAY  CHONOROITIH  SULFATE 

0.00 

0.00 

0.00 

0.00 

XXX 

82486 

X     GAS/LIQUID  CHROMATOGRAPHY 

0.00 

0.00 

0.00 

0.00 

XXX 

82487 

X     PAPER  CHROMATOGRAPHY 

0.00 

0.00 

0.00 

0.00 

XXX 

82488 

X     PAPER  CHROMATOGRAPHY 

0.00 

0.00 

0.00 

0.00 

XXX 

82489 

X     THIN  LAYER  CHROMATOGRAPHY 

0.00 

0.00 

0.00 

0.00 

XXX 

82495 

X     ASSAY  URINE  CHROMIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

•All 
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82507 

X    ASSAY  CITRATE 

0.00 

0.00 

0.00 

0.00 

XXX 

82512 

X    ASSAY  OF  CLONAZEPAM 

0.00 

0.00 

0.00 

0.00 

XXX 

82520 

X    ASSAY  FOR  COCAINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82525 

X    ASSAY  BLOOD  COPPER 

0.00 

0.00 

0.00 

0.00 

XXX 

82526 

X    ASSAY  URINE  COPPER 

0.00 

0.00 

0.00 

0.00 

XXX 

82528 

X    RIA  ASSAY  CORTICOSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82529 

X     ASSAY  OF  CORTISOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82531 

X     ASSAY  PLASMA  CORTISOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82532 

X     ASSAY  URINE  CORTISOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82533 

X    RIA  ASSAY  PLASMA  CORTISOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82534 

X     RIA  ASSAY  URINE  CORTISOL  ' 

0.00 

0.00 

0.00 

0.00 

XXX 

82536 

X     CORTISOL  TEST  AFTER  ACTH 

0.00 

0.00 

0.00 

0.00 

XXX 

82537 

X    CORTISa  TEST  AFTER  ACTH 

0.00 

0.00 

0.00 

0.00 

XXX 

82538 

X     CORTISOL  AFTER  METYRAPONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82539 

X    CORTISOL  AFTER  DEXAMETHASONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82540 

X    ASSAY  BLOOD  CREATINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82545 

X     ASSAY  URINE  CREATINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82546 

X     ASSAY  CREATINE  I   CREATININE 

0.00 

0.00 

0.00 

0.00 

XXX 

82550 

X     ASSAY  CPK  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82552 

X     ASSAY  CPK  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82555 

X    ASSAY  CPK  IN  BLOOD 

0.00 

0.00 

0.00 

0.00 

XXX 

82565 

X    ASSAY  BLOOD  CREATININE 

0.00 

0.00 

0.00 

0.00 

XXX 

82570 

X    ASSAY  URINE  CREATININE 

0.00 

0.00 

0.00 

0.00 

XXX 

82575 

X     CREATININE  CLEARANCE  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82585 

X     ASSAY  BLOOD  CRYOFIBRINOGEN 

0.00 

0.00 

0.00 

0.00 

XXX 

82595 

X    ASSAY  BLOOD  CRYOGLOBULIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82600 

X     ASSAY  BLOOD  CYANIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82601 

X    ASSAY  TISSUE  CYANIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

82606 

X    BIOASSAY  FOR  VITAMIN  B-12 

0.00 

0.00 

0.00 

0.00 

XXX 

82607 

X     RIA  ASSAY  FOR  VITAMIN  B-12 

0.00 

0.00 

0.00 

0.00 

XXX 

82608 

X     B-12  BINDING  CAPACITY 

0.00 

0.00 

0.00 

0.00 

XXX 

82614 

X     TEST  FOR  BLOOD  CYSTINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82615 

X     TEST  FOR  URINE  CYSTINES 

0.00 

0.00 

0.00 

0.00 

XXX 

82620 

X     ASSAY  URINE  CYSTINES 

0.00 

0.00 

0.00 

0.00 

XXX 

82624 

X     CYSTINE  AMINOPEPTIDASE  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82626 

X    DEHYDROEPIANDROSTERONE.  RIA 

0.00 

0.00 

0.00 

0.00 

XXX 

82628 

X    ASSAY  OF  DESIPRAMINE 

0.00 

0.00 

0.00 

0.00 

XXX 

82633 

X    DESOXYCORTICOSTERONE,  RIA 

0.00 

0.00 

0.00 

0.00 

XXX 

82634 

X    DEOXTCORTISOL.  RIA 

0.00 

0.00 

0.00 

0.00 

XXX 

82635 

X    ASSAY  OF  DIACETIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

82636 

X     ASSAY  OF  DIAZEPAM 

0.00 

0.00 

0.00 

0.00 

XXX 

82638 

X    ASSAY  DIBUCAINE  NUMBER 

0.00 

0.00 

0.00 

0.00 

XXX 

82639 

X     ASSAY  FOR  DICUMAROL 

0.00 

0.00 

0.00 

0.00 

XXX 

82640 

X   -  RIA  FOR  BLOOD  DIGITOXIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82641 

X    ASSAY  URINE  FOR  DIGITOXIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82643 

X    RIA  ASSAY  FOR  DIGOXIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82646 

X    ASSAY  OF  DIHYDROCOOEINONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82649 

X    ASSAY  OF  OIHYDROMORPHINONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82651 

X     DIHYOROTESTOSTERONE  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82652 

X     ASSAY.  DIHYDROXYVITAMIN  D 

0.00 

0.00 

0.00 

0.00 

XXX 

82654 

X    ASSAY  OF  DIMETHAOIONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82656 

X    ASSAY  OF  DOXEPIN 

0.00 

0.00 

0.00 

0.00 

XXX 

82660 

X    TEST  FOR  DRUGS 

0.00 

•  0.00 

0.00 

0.00 

XXX 

82664 

X    ELECTROPHORETIC  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

82666 

X    EPIANOROSTERONE  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82668 

X     ERYTHROPOIETIN  BIOASSAY 

0.00 

0.00 

0.00 

0.00 

XKK 

82670 

X     RIA  ASSAY  OF  ESTRADIOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82671 

X     ESTROGENS  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82672 

X     ESTROGEN  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82673 

X     ESTRIOL  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82674 

X    ESTRIOL  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

82676 

X     ASSAY  ESTRIOL 

0.00 

0.00 

0.00 

0.00  . 

XXX 

82677 

X    RIA  ASSAY  OF  ESTRIOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82678 

X     ASSAY  ESTRONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82679 

X     RIA  ASSAY  OF  ESTRONE 

0.00 

0.00 

0.00 

0.00 

XXX 

82690 

X  .   ASSAY  BLOCO  ETHCHLORVYNOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82691 

X     ASSAY  URINE  ETHCHLORVYNOL 

0.00 

0.00 

0.00 

0.00 

XXX 

82692 

X     ASSAY  OF  ETHOSUXIMIDE 

0.00 

0.00 

0.00 

0.00 

XXX 
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82694 

ASSAY  OF  ETIOCHOLANOLONE 

0.00 

0.00 

0.00 

0.00 

loat 

82696 

RIA  ASSAY  OF  ETIOCHOLANOLONE 

0.00 

0.00 

0.00 

0.00 

xxx 

82705 

FATS/LIPIDS,FECES.SCREENING 

0.00 

0.00 

0.00 

0.00 

urn 

82710 

FATS/LIPIDS,  FECES.  ASSAY. 

0.00 

0.00 

0.00 

0.00 

KM 

8271S 

FECAL  FAT  ASSAY 

0.00 

0.00 

0.00 

0.00 

x» 

82720 

ASSAY  BLOOD  FATTY  ACID. ESTER 

0.00 

0.00 

0.00 

0.00 

nn 

8272S 

ASSAY  BLOOD  FATTY  ACIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

82727 

FERRIC  CHLORIDE,  ASSAY.URINE 

0.00 

0.00 

0.00 

0.00 

xxx 

82728 

ASSAY  FERRITIN 

0.00 

0.00 

0.00 

0.00 

xxx 

82730 

ASSAY  BLOOD  FIBRINOGEN 

0.00 

0.00 

0.00 

0.00 

xxx 

82735 

ASSAY  BLOOD  FLUORIDE 

0.00 

0.00 

0.00 

0.00 

xxx 

82740 

ASSAY  URINE  FLUORIDE 

0.00 

0.00 

0.00 

0.00 

xxx 

82741 

ASSAY  OF  FLUCYTOSINE 

0.00 

0.00 

0.00 

0.00 

xxx 

82742 

ASSAY  OF  FLURAZEPAM 

0.00 

0.00 

0.00 

0.00 

xxx 

82745 

BLOOD  FOLIC  ACID  BIQASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

82746 

BLOOD  FOLIC  ACID  RIA 

0.00 

0.00 

0.00 

0.00 

xxx 

82750 

ASSAY  FICLU  ACID  IN  URINE 

0.00 

0.00 

0.00 

0.00 

xxx 

82755 

FREE  RADICAL  ASSAY  FOR  DRUGS    ' 

0.00 

0.00 

0.00 

0.00 

xxx 

82756 

FREE  THYROXINE  IWEX  (T-7) 

0.00 

0.00 

0.00 

0.00 

xxx 

82757 

X 

ASSAY  SEMEN  FRUCTOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

82759 

X 

RBC  GALACTOKINASE  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

82760 

X 

ASSAY  BLOOD  GALACTOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

82763 

X 

GALACTOSE  TOLERANCE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

82765 

X 

ASSAY  URINE  GALACTOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

82775 

X 

ASSAY  GALACTOSE  TRANSFERASE 

0.00 

0.00 

0.00 

0.00 

xxx 

82776 

X 

GALACTOSE  TRANSFERASE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

82780 

X 

ASSAY  OF  GALLIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

82784 

X 

ASSAY  GAMMAGLOBULIN  A/D/G/M 

0.00 

0.00 

0.00 

0.00 

XXX 

82785 

X 

ASSAY.  GAMMAGLOBULIN  E 

0.00 

0.00 

0.00 

0.00 

xxx 

82786 

X 

ASSAY  OF  GAMMAGLOeULIM 

0.00 

0.00 

0.00 

0.00 

xxx 

82790 

X 

BLOOD  OXYGEN  SATURATION 

0.00 

0.00 

0.00 

0.00 

xxx 

82791 

X 

BLOOD  OXYGEN  SATURATION 

0.00 

0.00 

0.00 

0.00 

xxx 

82792 

X 

BLOOD  OXYGEN  SATURATION 

0.00 

0.00 

0.00 

0.00 

xxx 

82793 

X 

BLOOD  OXYGEN  SATURATION 

0.00 

0.00 

0.00 

0.00 

xxx 

82795 

X 

BLOOD  OXYGEN  SATURATION 

0.00 

0.00 

0.00 

0.00 

xxx 

82800 

X 

BLOOD  PH 

0.00 

0.00 

0.00 

0.00 

xxx 

82801 

X 

BLOOD  GASES:  PC02 

0.00 

0.00 

0.00 

0.00 

xxx 

82802 

X 

BLOOD  GASES:  PH  t   PC02 

0.00 

0.00 

0.00 

0.00 

xxx 

82803 

X 

BLOOD  GASES:  PH.  P02  (  PC02 

0.00 

0.00 

0.00 

0.00 

xxx 

82804 

X 

BLOOD  GASES:  ELECTRODE  P02 

0.00 

0.00 

0.00 

0.00 

xxx 

82812 

X 

BLOOD  GASES:  MANOMETRY  P02 

0.00 

0.00 

0.00 

0.00 

xjgc 

82817 

X 

BLOOD  GASES:  PH,  PC02 

0.00 

0.00 

0.00 

0.00 

xxx 

82926 

X 

ASSAY  GASTRIC  ACID 

0.00 

0.00 

0.00 

0.00 

xxx 

82927 

X 

ADDED  ASSAY  GASTRIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

82928 

X 

ASSAY  GASTRIC  ACID 

0.00 

0.00 

0.00 

0.00 

xxx 

82929 

X 

ADDED  ASSAY  GASTRIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

82931 

X 

TITRATE  GASTRIC  PH.  1  SAMPLE 

0.00 

0.00 

0.00 

0.00 

xxx 

82932 

X 

TITRATE  GASTRIC  PH. EACH  SPEC 

0.00 

0.00 

0.00 

0.00 

xxx 

82938 

X 

SERUM  GASTRIN  TEST 

0.00 

0.00 

0.00 

0.00 

.  xxx 

82941 

X 

RIA  ASSAY  OF  GASTRIN 

0.00 

0.00 

0.00 

0.00 

xxx 

82942 

X 

ASSAY  SERUM  GLOBULIN 

0.00 

0.00 

0.00 

0.00 

xxx 

82943 

X 

RIA  ASSAY  OF  GLUCAGON 

0.00 

0.00 

0.00 

0.00 

xxx 

829U 

X 

ASSAY  GLUCOSAMINE 

0.00 

0.00 

0.00 

0.00 

xxx 

82946 

X 

GLUCAGON  TOLERANCE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

82947 

X 

ASSAY  BODY  FLUID,  GLUCOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

82948 

X 

STICK  ASSAY  OF  BLOOD  GLUCOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

82949 

X 

FERMENT  ASSAY  OF  GLUCOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

82950 

X 

GLUCOSE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

82951 

X 

GLUCOSE  TOLERANCE  TEST  (GTT) 

0.00 

0.00 

0.00 

0.00 

xxx 

82952 

X 

GTT-ADOED  SAMPLES 

0.00 

0.00 

0.00 

o.oo 

xxx 

82953 

X 

CLUCOSE-TOLBUTAMIDE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

82954 

X 

ASSAY  URINE  GLUCOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

82955 

X 

ASSAY  G6P0  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

62960 

X 

TEST  FOR  G6P0  EN2YME 

0.00 

0.00 

0.00 

0.00 

xxx 

82961 

X 

IV  GLUCOSE  TOLERANCE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

82963 

X 

GLUCOSIDASE  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

82965 

X 

ASSAY  BLOOD  GDH  ENZYME 

0.00 

0.00 

0.00 

0.00 

•  xxx 

82975 

X 

ASSAY  SPINAL  FLUID  GLUTAMINE 

0.00 

0.00 

0.00 

0.00 

xxx 
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82977 

X 

ASSAY  OF  GGT  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

'82978 

-  X 

GLUTATHIONE  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

82979 

X 

ASSAY  RBC  GLUTATHIONE  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

82980 

X 

ASSAY  OF  GLUTETHIMIOE 

0.00 

0.00 

0.00 

0.00 

xxx 

82985 

X 

GLYCOPROTEIN  ELECTROPHORESIS 

0.00 

0.00 

0.00 

0.00 

xxx 

82995 

X 

ASSAY  BLOOD  FOR  GOLD 

0.00 

0.00 

0.00 

0.00 

xxx 

83000 

X 

PITUITARY  GONADOTROPIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83001 

PITUITARY  GONADOTROPIN  RIA 

0.00 

0.00 

0.00 

0.00 

xxx 

83002 

PITUITARY  GONADOTROPINS  RIA 

0.00 

0.00 

0.00 

0.00 

xxx 

83003 

RIA  ASSAY  GROWTH  HORMONE 

0.00 

0.00 

0.00 

0.00 

xxx 

83004 

GROWTH  HORMONE  AFTER  GTT 

0.00 

0.00 

0.00 

0.00 

XXX 

83008 

RIA  ASSAY  GUANOS I NE 

0.00 

0.00 

0.00 

0.00 

xxx 

83010 

CHEM  ASSAY  HAPTOGLOBIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83011 

ELP  ASSAY  HAPTOGLOBIN 

0.00 

0.00 

-  0.00 

0.00 

xxx 

83012 

ELP  ASSAY  HAPTOGLOBINS 

0.00 

0.00 

0.00 

0.00 

xxx 

83015 

HEAVY  METAL  SCREENING 

0.00 

0.00 

0.00 

0.00 

xxx 

83018 

CHROMATOGRAPH  SCREEN.  METALS 

0.00 

0.00 

0.00 

0.00 

xxx 

83020 

ASSAY  HEMOGLOBIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83020 

26    A 

ASSAY  HEMOGLOBIN 

0.38 

0.21 

0.01 

0.60 

2      xxx 

83030 

FETAL  HEMOGLOBIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83033 

FETAL  FECAL  HEMOGLOBIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

'83036 

GLYCOSYLATED  HEMOGLOBIN  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83040 

BLOOD  METHEM0GL06IN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83045 

BLOOD  METHEMOGLOBIN  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83050 

BLOOD  METHEMOGLOBIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83051 

ASSAY  PLASMA  HEMOGLOBIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83052 

SICKLE  HEMOGLOBIN  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83053 

ASSAY  HEMOGLOBIN  SOLUBILITY 

0.00 

0.00 

0.00 

0.00 

xxx 

83055 

BLOOD  SULFHEM0GL06IN  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83060 

BLOOD  SULFHEM0GL06IN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83065 

HEMOGLOBIN  HEAT  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83068 

HEMOGLOBIN  STABILITY  SCREEN 

0.00 

0.00 

0.00 

0.00 

xxx 

83069 

ASSAY  URINE  HEMOGLOBIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83070 

ASSAY  URINE  HEMOSIDERIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83071 

RIA  ASSAY  OF  HEMOSIDERIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83086 

TEST  BLOOD  FOR  HISTIDINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83087 

TEST  URINE  FOR  HISTIDINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83088 

ASSAY  HISTAMINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83093 

BLOOD  HOMOGENTISIC  ACID  TEST 

.1  0.00 

0.00 

0.00 

0.00 

xxx 

83094 

URINE  HOMOGENTISIC  ACID  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83095 

URINE  HOMOGENTISICACID  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83150 

ASSAY  URINE  FOR  HVA 

0.00 

0.00 

0.00 

0.00 

XXX 

83485 

UV-ASSAY  BLOOD  HBD  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

63486 

ASSAY  BLOOD  HBO  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83491 

RIA  ASSAY  OF  CORTICOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

63492 

GLC-ASSAY  CORTICOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

81493 

ASSAY  BLOOD  CORTICOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83494 

ASSAY  BLOOD  CORTICOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83495 

ASSAY  URINE  CORTICOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83496 

ASSAY  URINE  CORTICOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83497 

ASSAY  URINE  S-HIAA 

0.00 

0.00 

0.00 

0.00 

xxx 

63498 

RIA  ASSAY  OF  PROGESTERONE 

0.00 

0.00 

0.00 

0.00 

xxx 

83499 

ASSAY  OF  PROGESTERONE 

0.00 

0.00 

0.00 

0.00 

xxx 

83500 

ASSAY  URINE  HYDROXTPROLINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83505 

ASSAY  URINE  HYDROXYPROL 1 NE 

0.00 

0.00 

0.00 

0.00 

xxx 

63510 

ASSAY  URINE  HYDROXYPROL I NE 

0.00 

0.00 

0.00 

0.00 

XXX 

83523 

ASSAY  OF  IMIPRAMINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83524 

ASSAY  URINE  INOICAN 

0.00 

0.00 

0.00 

0.00 

xxx 

83525 

RIA  ASSAY  OF  INSULIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83526 

INSULIN  TOLERANCE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83528 

ASSAY  INTRINSIC  FACTOR  LEVEL 

0.00 

0.00 

0.00 

0.00 

xxx 

83530 

INULIN  CLEARANCE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83540 

ASSAY  SERUM  IRON 

0.00 

0.00 

0.00 

0.00 

xxx 

83545 

AUTO-ASSAY  SERUM  IRON 

0.00 

0.00 

0.00 

0.00 

xxx 

83546 

RADIO-ASSAY  SERUM  IRON 

0.00 

0.00 

0.00 

0.00 

xxx 

83550 

SERUM  IRON  BINDING  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83555 

SERUM  IRON  BINDING, AUTO-TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83565 

SERUM  RADIO- IRON  BINDING 

0.00 

0.00 

0.00 

0.00 

xxx 
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83570           > 

UV-ASSAT  BLOGO  lOH  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83571           > 

ASSAY  BLOOD  IDH  ENZYME 

0.00 

0.00 

0.00 

0.00 

XXX 

83576           t 

ASSAY  Of  INH 

0.00 

0.00 

0.00 

0.00 

xxx 

83578           > 

ASSAY  OF  KANAMYCIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83582           « 

ASSAY  URINE  17-KGS 

0.00 

0.00 

0.00 

0.00 

xxx 

83583          « 

ASSAY  URINE  KGS  RATIO 

0.00 

0.00 

0.00 

0.00 

xxx 

83584           X 

ASSAY  KETOCLUTARATE 

0.00 

0.00 

0.00 

0.00 

xxx 

83586           t 

ASSAY  BLOCO  17-KETOSTEROIOS 

0.00 

0.00 

0.00 

0.00 

rapi 

83587           > 

ASSAY  BLOOD  17-KETOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83588          * 

RIA  ASSAY  17-KETOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83589          i 

ASSAY  URINE  17-ICETOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83590          i 

ASSAY  URINE  17-KETOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83593          > 

CHROMATOGRAPH  KETOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83597          > 

[     URINE  KETOSTEROID  RATIO 

0.00 

0.00 

0.00 

0.00 

xxx 

83599          1 

[     RIA  ASSAY  17-OH  KETOSTEROIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83600           ) 

t     ASSAY  KYNURENIC  ACID 

0.00 

0.00 

0.00 

0.00 

xxx 

83605           ) 

t     LACTIC  ACID  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83610           1 

t     RIA  ASSAY  LDH  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83615           I 

t     UV-ASSAY  BLOCO  LOH  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83620           > 

I     ASSAY  BLOOD  LOH  ENZYME 

0.00 

0.00 

o:oo 

0.00 

xxx 

8362«           1 

[     BLOOD  LDH  ENZYME  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83625           1 

t     ASSAY  BLOOD  LDH  ENZYMES 

0.00 

0.00 

0.00 

0.00 

xxx 

83626           1 

[     ASSAY  BLOOD  LDH  ENZYMES 

0.00 

0.00 

0.00 

0.00 

xxx 

nv>?z                  i 

I     ASSAY  LIVER  LDH  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

81629           > 

I     ASSAY  URINE  LDH  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83631           1 

I     ASSAY  CSF  LOH  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83632           1 

[     RIA  PLACENTAL  LACTOGEN 

0.00 

0.00 

0.00 

0.00 

xxx 

83633          > 

t     TEST  URINE  FOR  LACTOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

KVM,                         > 

t     ASSAY  URINE  FOR  LACTOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

81645           > 

I     TEST  BLOOD  FOR  LEAD 

0.00 

0.00 

0.00 

0.00 

xxx 

83650          1 

t     TEST  URINE  FOR  LEAD 

0.00 

0.00 

0.00 

0.00 

xxx 

83655           ) 

E     ASSAY  BLOOD  FOR  LEAD 

0.00 

0.00 

0.00 

0.00 

xxx 

83660           ) 

I     ASSAY  URINE  FOR  LEAD 

0.00 

0.00 

0.00 

0.00 

xxx 

83661           ) 

1     ASSAY  AMNIOTIC  L/S  RATIO 

0.00 

0.00 

0.00 

0.00 

xxx 

83670           > 

[     UV-ASSAY  BLOOD  LAP  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83675          .) 

I     ASSAY  BLOOD  LAP  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83680           ) 

1     ASSAY  URINE  LAP  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83681           ) 

(     LEUCINE  TOLERANCE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83685           ) 

I     ASSAY  FOR  LIDOCAINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83690           1 

(     ASSAY  BLOOD  LIPASE 

0.00 

0.00 

0.00 

0.00 

xxx 

83700           J 

(     ASSAY  BLOOD  LIPIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83705           ) 

1     ASSAY  BLOOD  LIPID  GROUPS 

0.00 

0.00 

0.00 

0.00 

xxx 

83715           > 

(     ASSAY  BLOOD  LIPOPROTEINS 

0.00 

0.00 

0.00 

0.00 

xxx 

83717           ) 

(     ASSAY  BLOOD  LIPOPROTEINS 

0.00 

0.00 

0.00 

0.00 

xxx 

83718          ) 

(     BLOOD  LIPOPROTEIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83719          > 

(     BLOOD  LIPOPROTEIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83720          ) 

(     BLOOD  LIPOPROTEIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83725          J 

(     ASSAY  BLOOD  LITHIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

83727          J 

(     LRH  HORMONE  ASSAY,  RIA 

0.00 

0.00 

0.00 

0.00 

xxx 

83728          ) 

(     RIA  ASSAY  OF  LSD 

0.00 

0.00 

0.00 

0.00 

xxx 

83730          ) 

(     SIA  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83735          J 

(     ASSAY  BLOOD  MAGNESIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

83740           1 

(     ASSAY  BLOOD  MAGNESIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

83750          1 

(     ASSAY  BLOOD  MAGNESIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

83755           J 

1     ASSAY  URINE  MAGNESIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

83760           1 

(     ASSAY  URINE  MAGNESIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

83765           ) 

C     ASSAY  URINE  MAGNESIUM 

0.00 

0.00 

0.00 

0.00 

xxx 

83775           ) 

1     UV-ASSAY  OF  W>  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83785           1 

(     ASSAY  OF  MANGANESE 

0.00 

0.00 

0.00 

0.00 

xxx 

83790           ] 

C     NAHNITOl  CLEARANCE  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

83795           1 

1     TEST  URINE  FOR  MELANIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83799           ] 

1     ASSAY  OF  MEPERIDINE 

0.00 

0.00 

0.00 

0.00  • 

xxx 

83805           1 

1     ASSAY  Of  MEPROBAMATE 

0.00 

0.00 

0.00 

0.00 

xxx 

83825          ] 

1     ASSAY  BLOOD  MERCURY 

0.00 

0.00 

0.00 

0.00 

xxx 

83830           ] 

1     ASSAY  URINE  MERCURY 

0.00 

0.00 

0.00 

0.00 

xxx 

83835          1 

1     ASSAY  URINE  METANEPHRINES 

0.00 

0.00 

0.00 

0.00 

xxx 

83840          ! 

1     ASSAY  METHADONE 

0.00 

0.00 

0.00 

0.00 

xxx 

83842 

1     ASSAY  METHAPYRILENE 

0.00 

0.00 

0.00 

0.00 

xxx 
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83845           > 

t    ASSAY  METHAQUALONE 

0.00 

0.00 

0.00 

0.00 

xxx 

83857          1 

(     ASSAY  METHEMALBUMIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83858          > 

(     ASSAY  SERUM  METHSUXIMIOE 

0.00 

0.00 

0.00 

0.00 

xxx 

83859          ) 

(     ASSAY  METHYPRYLON 

0.00 

0.00 

0.00 

0.00 

xxx 

83860          ) 

(    TEST  FOR  MORPHINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83861          1 

(    ASSAY  MORPHINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83862          1 

1    RIA  ASSAY  MORPHINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83864          1 

1    BLOOO  MUCOPOLYSACCHARIDES 

0.00 

0.00 

0.00 

0.00 

xxx 

83865          1 

1    MUCOPOLYSACCHARIDES  ASSAY 

0.00 

0.00 

0.00 

0.00 

xxx 

83866          1 

(     MUCOPOLYSACCHARIDES  SCREEN 

0.00 

0.00 

0.00 

0.00 

xxx 

83872          > 

(     ASSAY  SYNOVIAL  FLUID  MUCIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83873          1 

1     RIA  ASSAY,  CSF  PROTEIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83874          ) 

(     MYOGLOBIN  ELECTROPHORESIS 

0.00 

0.00 

0.00 

0.00 

xxx 

83875          ) 

1     ASSAY  URINE  FOR  MYOCLOBIM 

0.00 

0.00 

0.00 

0.00 

xxx 

83880  .         > 

1     ASSAY  NALORPHINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83885          ) 

1     ASSAY  URINE  FOR  NICKEL 

0.00 

0.00 

0.00 

0.00 

.xxx 

83887          ) 

t     ASSAY  NICOTINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83895          ) 

(     ASSAY  URINE  FOR  NITROGEN 

0.00 

0.00 

0.00 

0.00 

xxx 

83900          ) 

(    ASSAY  FECES  FOR  NITROGEN 

0.00 

0.00 

0.00 

0.00 

xxx 

83910          ) 

1     ASSAY  BLOCO  NONPROTEIN  N 

0.00 

0.00 

0.00 

0.00 

xxx 

83912          ) 

(    GENETIC  EXAMINATION 

0.00 

0.00 

0.00 

0.00 

xxx 

83912     26    / 

I    GENETIC  EXAMINATION 

0.38 

0.21 

0.01 

0.60 

2     xxx 

83913          ) 

(    NUCLEIC  ACID  PROBE,  PCR 

0.00 

0.00 

0.00 

0.00 

xxx 

83915          1 

(    ASSAY  NUCLEOTIDASE 

0.00 

0.00 

0.00 

0.00 

xxx 

83916          1 

(    ELECTROPHORESIS  CSF  GLOBULIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83917          J 

(     TEST  FOR  ORGANIC  ACIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83918          ) 

(     ASSAY  ORGANIC  ACIDS 

0.00 

0.00 

0.00 

0.00 

xxx 

83920          ) 

(     ASSAY  OCT  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 

83930          ) 

(    ASSAY  BLOOO  OSMOLALITY 

0.00 

0.00 

0.00 

0.00 

xxx 

83935          ) 

(    ASSAY  URINE  OSMOLALITY 

0.00 

0.00 

0.00 

0.00 

xxx 

83938          1 

(     ASSAY  OUABAIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83945          ) 

(    ASSAY  URINE  OXALATE 

0.00 

0.00 

0.00 

0.00 

xxx 

83946          ) 

(     ASSAY  OXAZEPAM 

0.00 

0.00 

0.00 

0.00 

xxx 

83947          ) 

(    ASSAY  OXYBUTYRIC  ACID 

0.00 

0.00 

0.00 

0.00 

xxx 

83948          ) 

(    ASSAY  FOR  OXYCQDINONE 

0.00 

0.00 

0.00 

0.00 

xxx 

83949          ) 

(     RIA  ASSAY  OF  OXYTOCINASE 

0.00 

0.00 

0.00 

0.00 

xxx 

83965          I 

(    ASSAY  BLOOD  PARALDEHYDE 

0.00 

0.00 

0.00 

0.00 

xxx 

83970          ) 

(     RIA  ASSAY  OF  PARATHORMONE 

0.00 

0.00 

0.00 

0.00 

xxx 

83971          ) 

(     ASSAY  URINE  FOR  PENICILLIN 

0.00 

0.00 

0.00 

0.00 

xxx 

83972          ) 

(    ASSAY  PENTAZOCINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83973          ) 

(    ASSAY  URINE  FOR  PENTOSE 

0.00 

0.00 

0.00 

0.00 

xxx 

83975          ) 

(    ASSAY  BLOOD  PEPSINOGEN 

0.00 

0.00 

0.00 

0.00 

xxx 

83985          ) 

(    TEST  FOR  PESTICIDE 

0.00 

0.00 

0.00 

0.00 

xxx 

83986          ) 

(    ASSAY  BODY  FLUID  ACIDITY 

0.00 

0.00 

O.OQ 

0.00 

xxx 

83992          ) 

1    ASSAY  FOR  PHENCYCLIDINE 

0.00 

0.00 

0.00 

0.00 

xxx 

83995          ) 

(    ASSAY  BLOOD/URINE  PHENOL 

0.00 

0.00 

0.00 

0.00 

xxx 

84005          1 

(     ASSAY  URINE  PHENOL  RED 

0.00 

0.00 

0.00 

0.00 

xxx 

84021          1 

(    TEST  URINE  PHENOTHIAZINE 

0.00 

0.00 

0.00 

0.00 

xxx 

84022          ) 

1    ASSAY  URINE  PHENOTHIAZINE 

0.00 

0.00 

0.00 

0.00 

xxx 

84030          ) 

1    ASSAY  BLOOD  PKU 

0.00 

0.00 

0.00 

0.00 

xxx 

84031          ) 

1    ASSAY  BLOOO  PKU 

0.00 

0.00 

0.00 

0.00 

xxx 

84033          1 

1     ASSAY  PHENYLBUTAZONE 

0.00 

0.00 

0.00 

0.00 

xxx 

84035          1 

1     ASSAY  BLOOO  PHENYLKETONES 

0.00 

0.00 

0.00 

0.00 

xxx 

84037          ) 

(     TEST  URINE  PHENYLKETONES 

0.00 

0.00 

0.00 

0.00 

xxx 

84038          1 

1     ASSAY  PHENYLPROPANOLAMINE 

0.00 

0.00 

0.00 

0.00 

xxx 

84039          > 

1    ASSAY  BLOOD  PP  ACID 

0.00 

0.00 

0.00 

0.00 

xxx 

84040          > 

1    ASSAY  URINE  PP  ACID 

0.00 

0.00 

0.00 

0.00 

xxx 

84045          > 

1     ASSAY  PHENYTOIN 

0.00 

0.00 

0.00 

0.00 

xxx 

84060           > 

1     ASSAY  BLOOO  ACID  PHOSPHATASE 

0.00 

0.00 

0.00 

0.00 

xxx 

84065          1 

1    ASSAY  PROSTATE  PHOSPHATASE 

0.00 

0.00 

0.00 

0.00 

xxx 

84066          ) 

1    ASSAY  PROSTATE  PHOSPHATASE 

0.00 

0.00 

0.00 

0.00 

xxx 

84075          > 

1    ASSAY  ALKALINE  PHOSPHATASE 

0.00 

0.00 

0.00 

0.00 

XXX 

84078          ) 

1     ASSAY  ALKALINE  PHOSPHATASE 

0.00 

0.00 

0.00 

0.00 

xxx 

84080          1 

1    ASSAY  ALKALINE  PHOSPHATASES 

0.00 

0.00 

0.00 

0.00 

XXX 

84081          1 

1     AMNIOTIC  FLUID  ENZYME  TEST 

0.00 

0.00 

0.00 

0.00 

xxx 

84082          ) 

(    TUBULAR  RE ABSORPTION  P04 

0.00 

0.00 

0.00 

0.00 

xxx 

84083          > 

1    ASSAY  PHOSPHOCLUCOMUTASES 

0.00 

0.00 

0.00 

0.00 

xxx 

84085          ) 

1    ASSAY  RBC  PG60  ENZYME 

0.00 

0.00 

0.00 

0.00 

xxx 
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AOOENDUM  B 
REUTIVE  VALUE  UNITS  (RVUs)  AND  REUTEO  INFOtNATION 


PRACTICE    NAL-  SOURCE   CLOSAL 

OF  UORK   FEE 
RVUs    PERIOD 


WORK 

EXPENSE 

PRACTICE 

TOTAL 

HCPCS*    NOD   STATUS            DESCRIPTION 

RVUt 

RVUs 

RVUs 

RVUs 

84087 

K     ASSAY  PHOSPHOHEXOSE  ENZYMES 

0.00 

0.00 

0.00 

0.00 

84090 

1     ASSAY  BLOCO  PHOSPHOLIPIDS 

0.00 

0.00 

0.00 

0.00 

84100 

1     ASSAY  BLOOD  PHOSPHORUS 

0.00 

0.00 

0.00 

0.00 

8410S 

1     ASSAY  URINE  PHOSPHORUS 

D.OO 

0.00 

0.00 

0.00 

84106           ] 

1     TEST  FOR  PORPHOBILINOGEN 

0.00 

0.00 

0.00 

0.00 

84110           I 

1     ASSAY  PORPHOBILINOGEN 

0.00 

0.00 

0.00 

0.00 

84118           ) 

1     ASSAY  URINE  PORPHYRINS 

0.00 

0.00 

0.00 

0.00 

84119         .  1 

1     TEST  URINE  FOR  PORPHYRINS 

0.00 

0.00 

0.00 

0.00 

84120           I 

1     ASSAY  URINE  PORPHYRINS 

oloo 

0.00 

0.00 

0.00 

84121           ] 

1     ASSAY  URINE  PORPHYRINS 

0.00 

0.00 

0.00 

0.00 

84126           1 

1     ASSAY  FECES  PORPHYRINS 

0.00 

0.00 

0.00 

0.00 

84128  .         ] 

1     ASSAY  PLASMA  PORPHYRINS 

0.00 

0.00 

0.00 

0.00 

84132           ] 

1     ASSAY  BLOOD  POTASSIUM 

0.00 

0.00 

0.00 

0.00 

84133           1 

(     ASSAY  URINE  POTASSIUM 

0.00 

0.00 

0.00 

0.00 

84135           I 

(     RIA  ASSAY  PREGNANEDIOL 

0.00 

0.00 

0.00 

0.00 

84136           ) 

t            ASSAY  PREGNANEDIOL 

0.00 

0.00 

0.00 

0.00 

84138           1 

1     RIA  ASSAY  PREGNANETRIOL 

0.00 

0.00 

0.00 

0.00 

84139         •  1 

1     ASSAY  PREGNANETRIOL 

0.00 

0.00 

0.00 

0.00 

84141           ] 

C     ASSAY  PRIMIDONE 

0.00 

0.00 

0.00 

0.00 

84142           1 

I     ASSAY  PROTAINAMIDE 

0.00 

0.00 

0.00 

0.00 

84144           ] 

1     ASSAY  PROGESTERONE 

0.00 

0.00 

0.00 

0.00 

84146           ] 

C     RIA  ASSAY  FOR  PROLACTIN 

0.00 

0.00 

0.00 

0.00 

84147           ] 

(     ASSAY  PROPOXYPHENE 

0.00 

0.00 

0.00 

0.00 

84149           1 

(     ASSAY  PROPRANOLOL 

0.00 

0.00 

0.00 

0.00 

841S0           ) 

(     RIA  ASSAY  OF  PROSTAGLANDIN 

0.00 

0.00 

0.00 

0.00 

84155           ) 

C     ASSAY  SERUM  PROTEIN 

0.00 

0.00 

0.00 

0.00 

84160           1 

1     ASSAY  SERUM  PROTEIN 

0.00 

0.00 

0.00 

0.00 

84165           ) 

(     ASSAY  SERUM  PROTEINS 

0.00 

0.00 

0.00 

0.00 

84165     26    i 

\           ASSAY  SERUM  PROTEINS 

0.38 

0.21 

0.01 

0.60 

84170           1 

I     ASSAY  SERUM  A/G  RATIO 

0.00 

0.00 

0.00 

0.00 

84175           > 

I     ASSAY  BODY  PROTEINS 

0.00 

0.00 

0.00 

0.00 

84176           1 

I     SPECIAL  PROTEIN  EXAMINATION 

0.00 

0.00 

0.00 

0.00 

84180           ) 

I     ASSAY  URINE  PROTEIN 

0.00 

0.00 

0.00 

0.00 

84185           ) 

I     ASSAY  URINE  B-J  PROTEIN 

0.00 

0.00 

0.00 

0.00 

84190           ) 

t     ASSAY  URINE  PROTEIN 

0.00 

0.00 

0.00 

0.00 

84190     26    i 

\            ASSAY  URINE  PROTEIN 

0.38 

0.21 

0.01 

0.60 

84195           > 

1     ASSAY  SPINAL  FLUID  PROTEIN 

0.00 

0.00 

0.00 

0.00 

84200           ) 

1     ASSAY  SPINAL  FLUID  PROTEINS 

0.00 

0.00 

0.00 

0.00 

84201           ) 

1     ASSAY  PROTIRELIN 

0.00 

0.00 

0.00 

0.00 

84202           > 

(     ASSAY  RBC  PROTOPORPHYRIN 

0.00 

0.00 

0.00 

0.00 

84203           ) 

1     TEST  RBC  PROTOPORPHYRIN 

0.00 

0.00 

0.00 

0.00 

84205          1 

I     ASSAY  PROTRIPTYLENE 

0.00 

0.00 

0.00 

0.00 

84206           ) 

I     RIA  ASSAY  OF  PROINSULIN 

0.00 

0.00 

0.00 

0.00 

84207           1 

1     ASSAY  VITAMIN  B-6 

0.00 

0.00 

0.00 

0.00 

84208           > 

I     ASSAY  URINE  CRYSTALS 

0.00 

0.00 

0.00 

0.00 

84210           > 

I     ASSAY  BLOCO  PYRUVATE 

0.00 

0.00 

0.00 

0.00 

84220           ) 

[     ASSAY  RBC  PYRUVIC  KINASE 

0.00 

0.00 

0.00 

0.00 

84228           1 

I     ASSAY  QUININE 

0.00 

0.00 

0.00 

0.00 

84230           1 

I     ASSAY  QUINIDINE 

0.00 

0.00 

0.00 

0.00 

84231           t 

t     RADIOIMMUNOASSAY 

0.00 

0.00 

0.00 

0.00 

84232           t 

I     TEST  RELEASING  FACTOR 

0.00 

0.00 

0.00 

0.00 

84233           X 

ASSAY  ESTROGEN 

0.00 

0.00 

0.00 

0.00 

84234           t 

ASSAY  PROGESTERONE 

0.00 

0.00 

0.00 

0.00 

84235           t 

ASSAY  ENDOCRINE  HORMONE 

0.00 

0.00 

0.00 

0.00 

84236           1 

ASSAY  FEMALE  HORMONES 

0.00 

0.00 

0.00 

0.00 

84238           t 

ASSAY  NON-ENDOCRINE  RECEPTOR 

0.00 

0.00 

0.00 

0.00 

84244           X 

RIA  ASSAY  OF  RENIN 

0.00 

0.00 

0.00 

0.00 

84246           t 

RENIN  FUROSEMIDE  TEST 

0.00 

0.00 

0.00 

0.00 

84252           X 

ASSAY  VITAMIN  B-2 

0.00 

0.00 

0.00 

0.00 

84255           t 

ASSAY  SELENIUM 

0.00 

0.00 

0.00 

0.00 

84260           1 

ASSAY  BLOOD  SEROTONIN 

0.00 

0.00 

0.00 

0.00 

84275           X 

ASSAY  BLOOD  SIALIC  ACID 

0.00 

0.00 

0.00 

0.00 

84285           X 

ASSAY  SILICA 

0.00 

0.00 

0.00 

0.00 

84295           X 

ASSAY  BLOOD  SODIUM 

0.00 

0.00 

0.00 

0.00 

84300           X 

ASSAY  URINE  SODIUM 

0.00 

0.00 

0.00 

0.00 

84310           X 

ASSAY  SERUM  SDH  ENZYME 

0.00 

0.00 

0.00 

0.00 

84315           X 

BODY  FLUID  SPECIFIC  GRAVITY 

0.00 

0.00 

0.00 

0.00 

84318           X 

ASSAY  FECES  FOR  STERCOBILIN 

0.00 

0.00 

0.00 

0.00 

XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX. 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SnmCE  GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK   FEE 

NCPCS*    NOO   STATUS           DESCRIPTION 

RVUs 

RVUs 

RVUS 

RVUs 

RVUs    PERIOD 

84324 

X    ASSAY  STRYCHNINE 

0.00 

0.00 

0.00 

0.00 

xn 

84375 

X     CHROMATOGRAM  ASSAY.  SUGARS 

0.00 

0.00 

0.00 

0.00 

XXX 

84392 

X     ASSAY  URINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

XXX 

84395 

X     ASSAY  BLOOD  SULFONAMIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

84403 

X     RIA  ASSAY  BLOOD  TESTOSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

8U05 

X     RIA  ASSAY  URINE  TESTOSTERONE 

.  0.00 

0.00 

0.00 

0.00 

XXX 

84406 

X     ASSAY  PROTEIN- TESTOSTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

84407 

X     ASSAY  TETRACAINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84408 

X     ASSAY  THC 

0.00 

0.00 

0.00 

0.00 

XXX 

84409 

X     ASSAY  CORTICOSTEROID 

0.00 

0.00 

0.00 

0.00 

XXX 

84410 

X    ASSAY  THALLIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

84420 

X    ASSAY  THEOPHYLLINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84425 

X     ASSAY  VITAMIN  B-1 

0.00 

0.00 

0.00 

0.00 

XXX 

84430 

X    ASSAY  BLOOD  THIOCYANATE 

0.00 

0.00 

0.00 

0.00 

XXX 

84434 

X     ASSAY  THIORIDAZINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84435 

X     ASSAY  THYROXINE  (T-4) 

0.00 

0.00 

0.00 

0.00 

XXX 

84436  ' 

X    RIA  ASSAY.  TRUE  THYROXINE 

0.00 

0.00 

0.00 

0.00 

XXX 

8U37 

X     ASSAY  NEONATAL  THYROXINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84439 

X    RIA  ASSAY,  FREE  THYROXINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84442 

X  ;   THYROID  ACTIVITY  (TBG)  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

84443 

X     ASSAY  THYROID  STIM  HORMONE 

.  0.00 

0.00 

0.00 

0.00 

XXX 

84444 

X     RIA  THYROTROPIN  FACTOR 

0.00 

0.00 

0.00 

0.00 

XXX 

84445 

X     RIA  THYROTROPIN  FACTOR 

0.00 

0.00 

0.00 

0.00 

XXX 

84446 

X     ASSAY  VITAMIN  E 

0.00 

0.00 

0.00 

0.00 

XXX 

84447 

X     TOXICOLOGY  SCREENING 

0.00 

0.00 

0.00 

0.00 

XXX 

84448 

X     TOXICOLOGY  SEDATIVES  SCREEN 

0.00 

0.00 

0.00 

0.00 

XXX 

84450 

X     UV-ASSAY  TRANSAMINASE  (SGOT) 

0.00 

0.00 

0.00 

0.00 

XXK 

84455 

X     ASSAY  TRANSAMINASE  (SGOT) 

0.00 

0.00 

0.00 

0.00 

X3QI 

84460 

X     UV-ASSAY  TRANSAMINASE  (SGPT) 

0.00 

0.00 

0.00 

0.00 

XXX 

84465 

X     ASSAY  TRANSAMINASE  (SGPT) 

0.00 

0.00 

0.00 

0.00 

XXX 

84472 

X     ASSAY  TRICHLOROETHANOL 

0.00 

0.00 

0.00 

0.00 

XXX 

84474 

X    ASSAY  TRICHLOROACETIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

84476 

X    ASSAY  TRIFLUOPERAZINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84478 

X     ASSAY  BLOOD  TRIGLYCERIDES 

0.00 

0.00 

0.00 

0.00 

XXX 

84479 

X     ASSAY  TRIIODOTHYRONINE  (T-3) 

0.00 

0.00 

0.00 

0.00 

XXX 

84480 

X    RIA  ASSAY.  TT-3 

0.00 

0.00 

0.00 

0.00 

XXX 

84481 

X    RIA  ASSAY  (FT-3) 

0.00 

0.00 

0.00 

0.00 

XXX 

84483 

X     ASSAY  TRIMETHADIONE 

0.00 

0.00 

0.00 

0.00 

XXX 

84485 

X    ASSAY  DUODENAL  FLUID  TRYPSIN 

0.00 

0.00 

0.00 

0.00 

nra 

84488 

X     TEST  FECES  FOR  TRYPSIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84490 

X     ASSAY  FECES  FOR  TRYPSIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84510 

X     ASSAY  BLOOD  TYROSINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84520 

X    ASSAY  BUN 

0.00 

0.00 

0.00 

0.00 

XXX 

84525 

X     STICK-ASSAY  BUN 

0.00 

0.00 

0.00 

0.00 

XXX 

84540 

X     ASSAY  URINE  UREA-N 

0.00 

0.00 

0.00 

0.00 

XXX 

84545 

X     UREA-N  CLEARANCE  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

84550 

X     ASSAY  BLOOD  URIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

84555 

X     ASSAY  URIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

84560 

X     ASSAY  URINE  URIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

84565 

X     TEST  URINE  UROBILIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84570 

X     ASSAY  URINE  UROBILIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84575 

X     ASSAY  FECES  UROBILIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84577 

X    ASSAY  FECES  UROBILINOGEN 

0.00 

0.00 

0.00 

0.00 

XXX 

84578 

X     TEST  URINE  UROBILINOGEN 

0.00 

0.00 

0.00 

0.00 

XXX 

84S80 

X    ASSAY  URINE  UROBILINOGEN 

0.00 

0.00 

0.00 

0.00 

XXX 

84583 

X    ASSAY  URINE  UROBILINOGEN 

0.00 

0.00 

0.00 

0.00 

XXX 

84584 

X    ASSAY  URINE  UROPEPSIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84585 

X    ASSAY  URINE  VMA 

0.00 

0.00 

0.00 

0.00 

XXX 

84588 

X    RIA  ASSAY  VASOPRESSIN 

.  0.00 

0.00 

0.00 

0.00 

XXX 

84589 

X    ASSAY  FLUID  VISCOSITY 

0.00 

0.00 

0.00 

0.00 

XXX 

84590 

X    ASSAY  BLOOD  VITAMIN-A 

0.00 

0.00 

0.00 

0.00 

XXX 

84595 

X    ASSAY  BLOOD  VITAMIN-A 

0.00 

0.00 

0.00 

0.00 

XXX 

84597 

X     ASSAY  VITAMIN-K 

0.00 

0.00 

0.00 

0.00 

XXX 

84600 

X     ASSAY  FOR  VOLATILES 

0.00 

0.00 

0.00 

0.00 

XXX 

84605 

X    MEASURE  BLOOD  VOLUME 

0.00 

0.00 

0.00 

0.00 

XXX 

84610 

X    MEASURE  BLOCO  VOLUME 

0.00 

0.00 

0.00 

0.00 

XXX 

84613 

X    ASSAY  UARFARIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84615 

X     ASSAY  XANTHURENIC  ACID 

0.00 

0.00 

0.00 

0.00 

XXX 

•All 
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AOOENOUM  I 
RELATIVE  VALUE  UNITS  (RVUt)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    NOO   STATUS           DESCRIPTION 

RVUS 

RVU« 

RVU* 

RVUt 

) 

RVUS 

PERIOD 

84620 

X     XYLOSE  TOLERANCE  TEST 

0.00 

0.00 

0.00 

o.« 

XXX 

84630 

X    ASSAY  BLOCD  ZINC 

0.00 

0.00 

0.00 

0.00 

XXX 

84635 

X     ZINC  ASSAY  IN  URINE 

0.00 

0.00 

0.00 

0.00 

XXX 

84681 

X    ASSAY  C- PERT  IDE 

0.00 

0.00 

0.00 

0.00 

XXX 

84695 

X    ASSAY  GENTAMICIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84702 

X    CHORIONIC  GONADOTROPIN  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

84703 

X    CHORIONIC  GONADOTROPIN  ASSAY 

0.00 

0.00 

0.00 

0.00 

XXX 

84800 

X    ASSAY  NEONATAL  TSM 

0.00 

0.00 

0.00 

0.00 

XXX 

84810 

X     ASSAY  TOBRAMYCIN 

0.00 

0.00 

0.00 

0.00 

XXX 

84999 

.  X     CLINICAL  CHEMISTRY  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

85000 

X     BLEEDING  TIME  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

85002 

X     BLEEDING  TIME  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

85005 

X     BASOPHIL  BLOOD  CELL  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85007 

X     DIFFERENTIAL  UBC  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85009 

X     DIFFERENTIAL  UBC  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85012 

X     EOSINOPHIL  BLOOD  CELL  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85014 

X     HEMATOCRIT 

0.00 

0.00 

0.00 

0.00 

XXX 

85018 

X     HEMOGLOeiN,  COLORIMETRIC 

0.00 

0.00 

0.00 

0.00 

XXX 

85021 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85022 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85023 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85024 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85025 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85027 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85029 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85030 

X     AUTOMATED  HEMOGRAM 

0.00 

0.00 

0.00 

0.00 

XXX 

85031 

X     MANUAL  HEMOGRAM, COMPLETE  CBC 

0.00 

0.00 

0.00 

0.00 

XXX 

85041 

X     RED  BLOOD  CELL  (RBC)  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85044 

X     RETICULOCYTE  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85045 

X     RETICULOCYTE  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85048 

X     WHITE  BLOOD  CELL  (UBC)  COUNT 

0.00 

0.00 

0.00 

0.00 

XXX 

85060 

26     A     BLOOD  SMEAR  INTERPRETATION 

0.48 

0.23 

0.02 

0.73 

1 

XXX 

85060 

X     BLOOO  SMEAR  INTERPRETATION 

0.00 

0.00 

0.00 

0.00 

XXX 

85095 

A     BONE  MARROU  ASPIRATION 

o.as 

0.71 

0.05 

1.61 

2 

XXX 

85097 

A     BONE  MARROU  INTERPRETATION 

0.99 

0.51 

0.04 

1.54 

1 

XXX 

85100 

A     BONE  MARROU  EXAMINATION 

1.07 

1.40 

0.09 

3.36 

2 

XXX 

85100 

TC     A     BONE  MARROU  EXAMINATION 

0.00 

0.38 

0.02 

0.40 

XXX 

85100 

26     A     BONE  MARROU  EXAMINATION 

1.87 

1.02 

0.07 

2.96 

2 

XXX 

85101 

A     ASPIRATE,  STAIN  BONE  MARROU 

0.85 

0.95 

0.07 

1.87 

2 

XXX 

85101 

TC     A     ASPIRATE,  STAIN  BONE  MARROU 

0.00 

0.25 

0.02 

0.27 

XXX 

85101 

26     A     ASPIRATE,  STAIN  BONE  MARROU 

0.85 

0.70 

0.05 

1.60 

2 

XXX 

85102 

A     BONE  MARROU  BIOPSY 

1.45 

1.13 

0.07 

2.65 

2 

XXX 

85102 

TC     A     BONE  MARROU  BIOPSY 

0.00 

0.29 

0.02 

0.31 

XXX 

85102 

26     A     BONE  MARROU  BIOPSY 

1.45 

0.84 

0.05 

2.34 

2 

XXX 

85103 

A     BONE  MARROU  BIOPSY  (  EXAM 

0.66 

0.74 

0.04 

1.4 

4 

2 

XXX 

85103 

TC     A     BONE  MARROU  BIOPSY  t   EXAM 

0.00 

0.23 

0.01 

0.2 

4 

XXX 

85103 

26     A     BONE  MARROU  BIOPSY  &  EXAM 

0.66 

0.51 

0.03 

1.2 

0 

2 

XXX 

85105 

A     BONE  MARROU,  INTERPRETATION 

0.^ 

0.50 

0.03 

1.1 

9 

1 

XXX 

85109 

A     BONE  MARROU  PREPARATION 

0.00 

0.63 

0.04 

0.6 

7 

XXX 

85170 

X     BLOOO  CLOT  RETRACTION  SCREEN 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85171 

X     BLOOO  CLOT  RETRACTION  ASSAY 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85172 

X     BLOOO  CLOT  RETRACTION  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85175 

X     BLOOO  CLOT  LYSIS  TIME 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85210 

X     BLOOO  CLOT  FACTOR  II  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85220 

X     BLOOO  CLOT  FACTOR  V  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85230 

X     BLOOO  CLOT  FACTOR  VII  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85240 

X     BLOOO  CLOT  FACTOR  VIII  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85242 

X     BLOOO  CLOT  FACTOR  VIII  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85244 

X     BLOOO  CLOT  FACTOR  VIII  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85250 

X     BLOOO  CLOT  FACTOR  IX  TEST 

0.00 

"   0.00 

0.00 

0.0 

0 

XXX 

85260 

X     BLOOO  CLOT  FACTOR  X  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85270 

X     BLOOO  CLOT  FACTOR  XI  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85280 

X     BLOOO  CLOT  FACTOR  XII  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

8S290 

X     BLOOO  CLOT  FACTOR  XIII  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85291 

X     BLOOO  CLOT  FACTOR  XIII  TEST 

0.00 

0.00 

0.00 

o.o 

0 

XXX 

85292 

X     BLOOO  CLOT  FACTOR  ASSAY 

0.00 

0.00 

0.00 

o.o 

0 

XAX 

85293 

X     BLOOO  CLOT  FACTOR  ASSAY 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

85300 

X     ANT  1  THROMBIN  III  TEST 

0.00 

0.00 

0.00 

0.0 

0 

XXX 

•All 
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AOOCHDUN  i 
KUTIVC  VALIX  UNITS  (tWIa)  AND  KUTD  IHKMMTION 


NCKS*   NCB   HATUS 


OCSCaiPTIOH 


85301 
85302 

85305 

85310 

85311 

85320 

85330 

85340 

85341 

85345 

85347 

85348 

85360 

85362 

85363 

85364 

85365 

85367 

85368 

85369 

8537%><> 

85372 

85376 

85377 

85390 

85390 

85392 

85395 

85396 

85400 

85410 

65420 

85421 

85426 

B5U1 

85445 

85460 

85520 

85530 

85535 

85538 

85540 

85544 

85547 

85548 

85549 

85555 

85556 

85557 

85560 

85575 

85576 

85576 

85577 

85580 

85585 

85590 

85595 

85610 

85612 

85615 

85618 

85630 

85632 

85635 

85650 

85651 

85660 


26 


26 


ANTITNMWIH  III  TCST 
•LOGO  CLOT  IHNIBIT08  ASUY 
•LOCO  CLOT  IHNIBITON  AttAV 
AHTITHWMMPLASTIH  TEST 
ANTIMOTNMMBIHASC  TEST 
ANTIMOTNMMMKASTIN  TEST 
ANT I  FACTOR  VIII  TEST 
CXOSS  RECALCIFICATION  TINE 
PTT  INHIBITION  TEST 
COMUUTION  TIME 
CQAOUUTIOH  TINE 
COAOUUTION  TINE 
EUOLCMJLIH  LYSIS 
FIBRIN  DEQRAOATION  MOOUCTS 
FIBRIN  DEGRADATION  PRODUCTS 
FIBRIN  DEGRADATION  PRODUCTS 
FIBRIN  DEGRADATION  PRODUCTS 
FIBRIN  DEGRADATION  PRODUCTS 
FIBRIN  DEGRADATION  PRODUCTS 
FIBRIN  DEGRADATION  PRODUCTS 
FIBRINOGEN,  SEMIQUANTITATIVE 
FIBRINOGEN,  SEMIQUANTITATIVE 
FIBRINOGEN,  THRCMIN 
FIBRINOGEN.  THROMBIN  TINE 
FIBRINOLYSIHS  SCREEN 
FIBRINOLYSINS  SCREEN 
FIBRINOLYSINS  WITH  EACA 
FIBRINOLYSINS.  SENIQUANT 
FIBRINOLYSIS,  QUANTITATIVE 
FIBRINOLYTIC  PLASNIN 
FIBRINOLYTIC  ANTIPLASNIN 
FIBRINOLYTIC  PLASMINOGEN 
FIBRINOLYTIC  PLASMINOGEN 
VON  UILLEBRAND  FACTOR  ASSAY 
NEINZ  BODIES;  DIRECT 
NEINZ  BCOIEt;  INDUCS 
NeOGLOilH,  FETAL 
HEPARIN  ASSAY 

HEPARIN-PROTAMINE  TOLERANCE 
IRON  STAIN,  BLOOD  CELLS 
BLOOD/BONE  iMRROU  ESTERASE 
UBC  ALKALINE  PHOSPHATASE 
LUPUS  (LE>  CELL  PREP 
RSC  NECHAHICAL  FRAGILITY 
RBC  MORPHOLOGY 
SERUM  MURAMIDASE 
RBC  OSMOTIC  FRAGILITY 
RBC  OSMOTIC  FRAGILin 
RBC  OSMOTIC  FRAGILITY 
MC  PEROXIDASE  STAIH 
•LOCO  PUTELET  ADHESIVEHESS 
BLOCD  PLATELET  AGGREGATION 
BLOOO  PLATELET  AGGREGATION 
BLOOD  PUTELET  RETENTION 
BLOOD  PUTELET  COUNT 
BLOOO  PUTELET  ESTIMATION 
PUTELET  PHASE  MICROSCOPY 
ELECTRONIC  PLATELET  COUNT 
PROTHROMBIH  TIME 
VIPER  VEHOM  PROTHROMBIH  TIME 
PROTHROMBIH  UTILIZATION  TEST 
PROTHROMBIH-PROCONVERTIH 
RED  BLOOD  CELL  SIZE 
RBC  PEROXIDE  HEMOLYSIS 
REPTILASE  TEST 
RBC  SEDIMENTATION  RATE 
RBC  SEDIMENTATION  RATE 
RBC  SICKLE  CELL  TEST 


PRACTICE 

MAL- 

SOURCE   GLCML 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

MXtK   Fa 

MH 

RWto 

RWIa 

tWt           R\AM    PERIOD 

0.M 

0.00 

0.00 

0.00 

XXX 

0.M 

0.00 

0.00 

0.00 

xn 

e.M 

0.00 

0.00 

0.00 

nx 

e.w 

0.00 

0.00 

0.00 

xn 

0.N 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

o.co 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.1N) 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.S0 

0.21 

0.01 

0.60 

I         xn 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

nx 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0;00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.38 

0.21 

0.01 

0.60     I 

XXX 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

OJN) 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 
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HCPCS*    NOD   STATUS 


8S667 
85670 
flS67S 
85700 
85710 
85711 
85720 
85730 
85732 
85810 
85820 
85999 
86000 
86002 
86004 
86006 
86007 
86008 
86009 
86011 
86012 
86013 
860U 
8601A 
86019 
86021 
86022 
86023 
86024 
86031 
86032 
86033 
86034 
86038 
86060 
86063 
86064 
86066 
86067 
86068 
86070 
86077 
86078 
86079 
86080 
86062 
86083 


8608S 
86095 
86100 
86105 
86115 
86128 
86130 
86140 
86149 
861S1 
86155 
86158 
86159 
86162 
86163 
86164 
86171 
86185 
86215 

•All 


AOOCNOUM  ■ 
KLATIVE  VALUE  UNITS  (RVUa)  AND  RELATED  IHFOMMTICN 


DESCHIPTION 


STREPTOKINASE  TITER 
T-CELL  OEPUTION 
TMKMIN  TINE;  PLASMA 
TMtGMilN  TINE;  TITER 
TNMMMPLASTIN  GENERATION 
THROMBOPLASTIN  GENERATION 
THROMBOPLASTIN  GENERATION 
THROMBOPLASTIN  GENERATION 
THROMBOPLASTIN  TINE,  PARTIAL 
THROMBOPLASTIN  TINE,  PARTIAL 
BLOOD  VISCOSITY  EXAMINATION 
SCRUM  VISCOSITY  EXAMINATION 
HEMATOLOGY  PROCEDURE 
ACaUTIHINS;  FEBRILE 
AGGLUTININS;  PANEL 
AGGLUTININS:  WARM 
ANTIBODY.  QUALITATIVE,  FIRST 
ANTIBODY,  QUAL..  EACH  AOOEO 
ANTIBODY,  QUANT.,  FIRST 
ANTIBODY.  QUANT.,  EACH  ADDED 
LEUKOCYTE  ANTIBODY  DETECTION 
COLO  AUTOANTIBODY  ABSORPTION 
COLO  AUTOANTIBODY  ABSORPTION 
PLATELET  AGGLUTININS 
RBC  ANTIBODY  SCREEN 
RBC  ANTIBODY  ELUTION 
UBC  ANTIBODY  IDENTIFICATION 
PUTELET  ANTIBODIES 
INMUNOGLOeULIN  ASSAY 
RBC  ANTIBODY  IDENTIFICATION 
ANTIHUMAN  GLOBULIN  TEST 
ANT  I  HUMAN  GLOBULIN  TEST 
ANTIHUMAN  GLOBULIN  TEST 
ANTIHUMAN  GLOBULIN  TEST 
ANTINUCLEAR  ANTIBODIES, 
ANTISTREPTOLYSIN  0  TITER 
ANTISTREPTOLYSIN  0  SCREEN 
ANTITRYPSIN,  ALPHA  1,  RIA 
ANTITRYPSIN  PI  TYPING 
ANTITRYPSIN,  ALPHA- 1,  TEST 
BLOOD  COMPATIBILin  TEST 
BLOOD  COMPATIBILITY  TEST 
PHYSICIAN  BLOOD  BANK  SERVICE 
PHYSICIAN  BLOOD  BANK  SERVICE 
PHYSICIAN  BLOOD  BANK  SERVICE 
BLOOD  TYPING,  ABO  ONLY 
BLOOD  TYPING,  ABO  &  RHO(O) 
BLOOD  TYPING;ANTIBODY  SCREEN 
BLOOD  TYPING;ANTIGEN  SCREEN 
BLOOD  TYPING;ANTIGEN  SCREEN 
BLOOD  TYPING.  OTHER  ANTIGENS 
BLOOD  TYPING,  RHO<D)  ONLY 
BLOOD  TYPING,  RH  GENOTYPING 
BLOOD  TYPING,  RHOGAM  TYPE 
COLLECT, STORAGE  PT  OW  BLOOD 
COLLECT, PROCESS  PT  OUH  BLOOD 
C-REACTIVE  PROTEIN 
CARCINOEMBRYONIC  ANTIGEN, GEL 
CCA  ASSAY,  RIA  OR  EIA 
CHEMOTAXIS  ASSAY 
COMPLEMENT;  CI  ESTERASE 
C'2  ESTERASE 
TOTAL  (CH  50) 
C'3  ESTERASE 
C'4  ESTERASE 
COMPLEMENT  FIXATION,  EACH 
COUNTERELECTROPHORESIS,  EACN 
OEOKYRIBONUaEASE.  ANTIBODY 


!,  Rl4 


COMPLEMENT; 
COMPLEMENT; 
COMPLEMENT; 
COMPLEMENT; 


PRACTICE 

MAL- 

SOURCE  CLOML 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  UORK   FEE 

RVUN 

RMJa 

RVUa 

RVUS     RVUs    PERIOD 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

o.5o 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

nx 

0.00 

0.00 

0.00 

0.00 

nx 

0.00 

0.00 

0.00 

0.00 

vu 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

»x 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

xa 

.0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

XM 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00  . 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX. 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.31 

0.02 

0.71 

2      XXX 

0.99 

0.35 

0.02 

1.36 

1      XXX 

0.38 

0.34 

0.02 

0.74 

2      XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

o.oo 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00. 
0.00* 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

HCPCS* 


86225 
86235 
86243 
86244 
862SS 
86255 
86256 
862S6 
8626S 
86266 
86267 
86277 
86280 
86281 
86282 
86283 
86287 
86288 
86289 
86290 
86291 
86293 
86295 
86296 
86298 
86299 
86300 
86305 
86310 
86311 
86312 
86314 
86316 
86317 
86318 
86319 
86320 
86320 
86325 
86325 
86327 
86327 
86329 
86331 
86332 
86333 
86334 
86334 
86335 
86337 
86338 
86340 
86342 
86343 
86344 
86349 
86353 
86357 
\:86^8 
86376 
86377 
86378 
86382 
86384 
86385 
86386 
86403 
86404 


MOO   STATUS  - 


26 
26 


26 
26 
26 


26 


X 
X 
X 
X 
X 
A 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
A 
X 
A 
X 
X 
X 
X 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


DESCRIPTION 


HEPATITIS  A 
HEPATITIS  A 


DNA  ANTIBODY 
NUCLEAR  ANTIGEN  ANTIBODY 
FC  RECEPTOR  ASSAY 
ASSAY  ALPHA- 1  FETOPROTEIN 
FLUORESCENT  ANTIBODY;  SCREEN 
FLUORESCENT  ANTIBODY;  SCREEN 
FLUORESCENT  ANTIBODY;  TITER 
FLUORESCENT  ANTIBODY;  TITER 
BLOOD  UNIT  SERVICE 
BLOOD  UNIT  SERVICE 
BLOOD  UNIT  SERVICE 
GROWTH  HORMONE  ANTIBODY,  RIA 
HEMAGGLUTINATION  INHIBITION 
ACID  HEMOLYSINS,  HAM  TEST 
HEMOLYSINS  AND  AGGLUTININS 
HEMOLYSINS  AND  AGGLUTININS 
HEPATITIS  HAA,  RIA,  OR  EIA 
HEPATITIS  B  CORE  AHTIGEH  RIA 
HEPATITIS  BC  ANTIBODY  TEST 
HEPATITIS  BC  ANTIBODY  TEST 
HEPATITIS  BS  ANTIBODY  TEST 
HEPATITIS  BE  AHTIBODY  TEST 
HEPATITIS  BE  ANTIBODY  TEST 
HEPATITIS  A  ANTIBODY  TEST 
ANTIBODY  TEST 
ANTIBODY  TEST 
HETEROPHILE  ANTIBODY  SCREEN 
HETEROPHILE  ANTIBODY  TITER 
HETEROPHILE  ANTIBODIES 
HIV  ANTIGEN  TEST 
HIV  ANTIBODY  DETECTION 
HIV  CONFIRNATORY  TEST 
IMMUNOASSAY,  TUMOR  ANTIGEN 
IMMUNOASSAY, INFECTIOUS  AGENT 
ASSAY,  CHEMICAL  AGENT 
IMMUNOASSAY  FOR  DRUGS 
SERUM  IMMUNOELECTROPHORESIS 
SERUM  IMMUNOELECTROPHORESIS 
OTHER  IMMUNOELECTROPHORESIS 
OTHER  IMMUNOELECTROPHORESIS 
IMMUNOELECTROPHORESIS  ASSAY 
IMMUNOELECTROPHORESIS  ASSAY 
IMMUNODIFFUSION,  EACH 
IMMUNODIFFUSION  OUCHTERLONY 
ASSAY,  CIO  PRECIPITIN 
ASSAY,  RAJ  I  CELL 
IHMUNOFIXATION  PRKEDURE 
INMUNOFIXATION  PROCEDURE 
INMUNOGLOeULIN  TYPING,  EACH 
INSULIN  ANTIBODIES,  RIA 
INSULIN  FACTOR  ANTIBODY,  RIA 
INTRINSIC  FACTOR  ANTIBODY 
IRRADIATION  OF  BLOOD  PRODUCT 
LEUKOCYTE  HISTAMINE  RELEASE 
LEUKOCYTE  PHAGOCYTOSIS 
LEUKOCYTE  TRANSFUSION 
LYMPHOCYTE  TRANSFORMATION 
LYMPHOCYTES,  T&B  DISTINCTION 
LYMPHOCYTES,  B-CELL  STUDY 
MICROSOMAL  ANTIBODY,  RIA 
MICROSOMAL  ANTIBODY.  THYROID 
MIGRATION  INHIBITORY  FACTOR 
NEUTRALIZATION  TEST.  VIRAL 
NITROBLUE  TETRAZOLIUM  DYE 
PATERNITY  TESTING.  ABO«^RH 
PATERNITY  TESTING.  ABO^-RH 
RAPID  TEST.  INFECTIOUS  AGENT 
POOLING  OF  BLOOD  PRODUCTS 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

«RK   FEE 

RVUt 

RVU« 

RVUs 

RVUs      RVUs    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.21 

0.01 

0.60 

2       XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.21 

0.01 

0.60 

2       XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

)xxx 
•xxx 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00, 

XXX 

0.38 

0.21 

0.01 

0.60 

2     XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.21 

0.01 

0.60 

2       XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.21 

0.01 

0.60 

2      XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.21 

0.01 

0.60 

2       XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

ric  CPT  HCKS  Copyright  1991  taarfcM  Nadlcal  Association 
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MIOCIBUM  I 
KLATIVK  VALUE  UNITS  (IVUa)  MB  KUTEO  INFOHMTtOH 


PRACTICE 

MAL- 

SamCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK   FEE 

MCPCS*    WO   STATUS           DfSOIIPTIOM 

R\AJS 

RWS 

RMJ8 

RVUs 
0.00 

RVUS    PERIOD 

a6«05       a 

NECIPITIH  TEST  FOK  SLOOO 

0.00 

0.00 

• 

0.00 

XXX 

86410          a 

METKATMEMT  MCS;  DtUCS 

0.00 

0.00 

0.00 

0.00 

XXX 

86411          1 

METiCATinrr  ncs;  emzymes 

0.00 

0.00 

0.00 

0.00 

XXX 

86412          1 

nrnKATMEMT  RaCS.-SCPAAATIOH 

0.00 

0.00 

0.00 

0.00 

XXX 

86417          a 

nrnKATMENT  SEMJM;  OtUGS 

0.00 

0.00 

0.00 

0.00 

XXX 

86418          a 

mETtEATMEKT  SERUM;  DILUTIOi 

0.00 

0.00 

0.00 

O.OQ 

XXX 

86419          a 

METtEATMENT  RiCS;iaCUMTIOM 

0.00 

0.00 

0.00 

O.OQ 

XXX 

86420          a 

METtEATMENT  MCS.-AtSOHPTIOH 

0.00 

0.00 

0.00 

0.00 

XXX 

86421          a 

■AOIQALLEMOOOtiEHT  TESTS 

0.00 

0.00 

0.00 

o.oo 

XXX 

86422          a 

0.00 

0.00 

0.00 

0.00 

XXX 

86423          a 

0.00 

0.00 

0.00 

O.Ofl 

XXX 

86430          a 

JTMEUmTOIO  FACTQt  TEST 

0.00 

0.00 

0.00 

0.01 

XXX 

8645S          1 

k     ROUCED  ALLERfiY  SKIN  TEST 

0.00 

0.42 

0.03 

0.4S 

XXX 

86490          1 

k    OOCCIDIOIDCNTCOSIS  SKIM  TEST 

0.00 

0.29 

0.02 

0.31 

XXX 

86510          1 

i     HISTOPtASMOSIS  StCIH  TEST 

0.00 

0.31 

0.02 

0.33 

t       xax 

86540          1 

\          turns   SKIN  TEST 

0.00 

0.27 

0.02 

0.29         mil 

86580         1 

i          TB  IMTRAOERMAL  TEST 

0.00 

0.25 

0.02 

0.27         m 

86585          1 

i           n   TIME  TEST 

0.00 

0.20 

0.01 

0.21 

WMH 

86587         1 

1     SPLITTIMC  Of  BLOOD 

0.00 

0.00 

0.00 

0.00        xn 

86590          1 

1    STREPTOKIMASE.  AMTIBOOT 

0.00 

0.00 

0.00 

0.00       nx 

86592          1 

t    iLOOD  SERaOCY.  QUALITATIVE 

0.00 

0.00 

0.00 

0.00           XXX 

8659S          1 

t     BLOCD  SERaOGT,  QUANTITATIVE 

0.00 

0.00 

0.00 

0.00           XXX 

86594          1 

t     THYROID  AUTGAMT I BODIES 

0.00 

0.00 

0.00 

0.00           XXX 

86595          1 

1    TISSUE  CULTURE 

0.00 

0.00 

0.00 

0.00          XXX 

86600         1 

1    TOROPIASMOSIS,  DTE  TEST 

0.00 

0.00 

0.00 

0.00           XXX 

86630         1 

t     TRAMSFER  FACTOR  TEST  (TFT) 

0.00 

0.00 

0.00 

0.00          XXX 

86650          1 

1     TREPONEMA  AMTIBG0IES,FTA-A8S 

0.00 

0.00 

0.00 

0.00          XXX 

a^iii^         1 

1     TREPONEMA  PALLIDUM  TEST 

0.00 

0.00 

0.00 

0.00           XXX 

866B1          1 

1     ADRFMAL  CORTEX  ANTIBODY,  RIA 

0.00 

0.00 

0.00 

0.00          XXX 

86685          1 

1     ANTI-ACLR  ANTIBODY 

0.00 

0.00 

0.00 

0.00           XXX 

86687         1 

1     MTLV  I  ANTIBODY  DETECTION 

0.80 

0.00 

0.00 

0.00           XXX 

86689         1 

1    MTLV  1  CONFIRMATORY  TEST 

8.00 

0.00 

0.00 

0.00           XXX 

86800          1 

1    THYROGLOHJLIM  ANTIBODY,  RIA 

8.88 

0.00 

0.00 

0.00          XXX 

86805          1 

1    LYMPMOaTOTOMICITY  ASSAY 

8.88 

0.00 

0.00 

0.00          XXX 

86806         1 

1    LYMPNOCYTOTCKICITY  ASUY 

8.88 

0.00 

0.00 

0.00          XXX 

86807         1 

(    aTOTOKIC  ANTIBODY  SCREEMIM6 

0.88 

0.00 

0.00 

0.00          XXX 

86808          1 

1    CYTOTOXIC  ANTIBODY  SCREEHIMG 

0.00 

0.00 

0.00 

0.00           XXX 

86812          > 

1    NIA  TYPIH6,  A,  B,  OR  C 

0.00 

0.00 

0.00 

0.00           XXX 

86813          1 

1    MLA  TYPIM6,  A,  B.  AMDAX  C 

0.00 

0.00 

0.00 

0.00          XXX 

8681*         1 

1    MLA  TYPIMC.  OR 

0.00 

0.00 

0.00 

0.00           XXX 

86817          1 

1    MLA  TYPIMC,  OR 

0.00 

0.00 

0.00 

0.00           XXX 

86821          1 

1    LYMPHOCYTE  CULTURE,  MIXED 

'  0.00 

0.00 

0.00 

0.00          XXX 

86822          1 

1    LTMPHOaTE  CULTURE,  PRIMED 

0.00 

0.00 

0.00 

0.00          XXX 

86999         ] 

1     imUHOLUil  PROCEDURE 

0.00 

0.00 

0.00 

0.00           XXX 

87001          1 

1    SMALL  ANIMU.  IMCCUUTIQN 

0.00 

0.00 

0.00 

0.00          XXX 

87003          1 

1    SMALL  ANIMAL  INOCULATION 

0.00 

0.00 

0.00 

0.00          XXX 

8701S          1 

1     SPECIMEN  CONCENTRATION 

0.00 

0.00 

0.00 

0.00           XXX 

87040          1 

1    BLOOD  CULTURE  FOR  BACTERIA 

0.00 

0.00 

0.00 

0.00            XXX 

87045          ] 

1    STOa  CULTURE  FOR  BACTERIA 

0.00 

0.00 

0.00 

0.00           XXX 

8706O          1 

1    MOSE/THROAT  CULTURE, BACTERIA 

0.00 

0.00 

0.00 

0.00           XXX 

87070 

1    CULTURE  SPECIMEN,  BACTUIA 

0.00 

0.00 

0.00 

0.00           XXX 

87072 

1    CULTURE  Of  SPECIMEN  BY  KIT 

0.00 

0.00 

0.00 

0.00          XXX 

87075 

1    CULTURE  SPECIMEN,  BACTERIA 

0.00 

0.00 

0.00 

0.00          XXX 

870716 

1    BACTERIA  IDENTIFICATION 

0.00 

0.00 

0.00 

0.00          XXX 

S7081 

1    BACTERIA  CULTURE  SCREEN 

0.00 

0.00 

0.00 

0.00           XXX 

87082 

K    CULTURE  Of  SPECIMEN  BY  KIT 

0.00 

0.00 

0.00 

0.00          XXX 

8700S 

K    CULTURE  Of  SPECIMEN  BY  KIT 

0.00 

0.00 

0.00 

0.00           XXX 

87084 

K    CULTURE  OF  SPECIMEN  BY  KIT 

0.00 

0.00 

0.00 

0.00          XXX 

87D0S 

K     CULTURE  OF  SPECIMEN  BT  KIT 

0.80 

0.00 

0.00 

0.00           XXX 

87006 

X    URINE  CULTURE,  COLONY  COUNT 

0.00 

0.00 

0.00 

0.0 

0           XXX 

87087 

X    URINE  BACTERIA  CULTURE 

0.00 

0.00 

0.00 

0.0 

0       .   XXX 

87088 

K    URINE  BACTERIA  CULTURE 

0.00 

0.00 

0.00 

0.0 

0          XXX 

87101 

X    SKIN  FUNGUS  CULTURE 

0.00 

0.00 

0.00 

0.0 

0           XXX 

87102 

X     FUNGUS  ISOUTION  CULTURE 

0.00 

0.00 

0.00 

0.0 

0        nx 

87108 

X    BLOOD  FUNGUS  CULTURE 

0.00 

0.00 

0.00 

0.0 

0           XXX 

87106 

X     FUNGUS  IDENTIFICATION 

0.00 

0.00 

0.00 

0.0 

0           XXX 

87109 

X    MYCOPLASMA  CULTURE 

0.00 

0.00 

0.00 

0.0 

0          XXX 

87110 

X    CULTURE,  CHLAMYDIA 

0.00 

0.00 

0.00 

0.0 

0           XXX 
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NCPCS*    NOD   STATUS 


ADDENDUM  8 
REUTIVE  VALUE  UNITS  (RWJs)  AND  RELATED  INFORNATION 


DCSCRIPTIOH 


PRACTICE    MAL- 
WORK    EXPENSE   PRACTICE  TOTAL 
RMJS     R\AJS  -    RVUs    RVUs 


SOURCE   GLOBAL 
OF  yORK   FEE 
RVUs    PERIOD 


87116 

87117 

87118 

87140 

87143 

87145 

87147 

87151 

871S5 

87158 

87163 

87164 

87164 

87166 

87174 

87175 

87176 

87177 

87178 

87179 

87181 

87184 

87186 

87187 

87188 

87190 

87192 

87197 

87205 

87206 

87207 

87207 

87208 

87210 

87211 

87220 

87230 

87250 

87252 

87253 

87999 

88000 

88005 

88007 

88012 

88014 

88016 

88020 

8802S 

88027 

88028 

88029 

88036 

88037 

88040 

88045 

88099 

88104 

88104 

88104 

88106 

88106 

88106 

88107 

88107 

88107 

88108 

88108 


26 


26 


TC 
26 

TC 
26 

TC 
26 

TC 


MYCOBACTERIA  CULTURE 
MYCOBACTERIA  CULTURE 
MTOOMCTERIA  IDENTIFICATION 
CULTURE  TTPIH6.  FLUORESCENT 
CULTURE  TYPING,  6LC  METHOD 
CULTURE  TYPING,  PHAGE  METHOD 
CULTURE  TYPING,  SERaOGIC 
CULTURE  TYPING.  SCRaOGIC 
CULTURE  TYPING,  PRECIPITIN 
CULTURE  TYPING,  ADDED  METHOD 
SPECIAL  MICROBIOLOGY  CULTURE 
DARK  FIELD  EXAMINATION 
DARK  FIELD  EXAMINATION 
DARK  FIELD  EXAMINATION 
EHDOTCKIM,  BACTERIAL 
ASUY,  ENDOTOKIM,  BACTERIAL 
EMDOTOKIH.  BACTERIAL 
OVA  AMD  PARASITES  SMEARS 
MICROBE  IDENTIFICATION 
MICXOK  IDENTIFICATION 
ANTIBIOTIC  SENSITIVITY,  EACH 
ANTIBIOTIC  SENSITIVITY,  EACN 
ANTIBIOTIC  SENSITIVITY,  NIC 
ANTIBIOTIC  SENSITIVITY,  NBC 
ANTIBIOTIC  SENSITIvm,  EACH 
TB  ANTIBIOTIC  SENSITIVITY 
ANTIBIOTIC  SENSITIVITY,  EACH 
BACTERICIDAL  LEVEL,  SERUM 
SMEAR,  STAIN  8  INTERPRET 
SMEAR,  STAIH  8  INTERPRET 
WEAR.  STAIH  k  INTERPRET 
SMEAR,  STAIH  A  INTERPRET 
SMEAR,  STAIN  8  INTERPRET 
SMEAR,  STAIH  I   INTERPRET 
SMEAR,  STAIN  t  IHTERPRET 
TISSUE  EXAM  FOR  FUNGI 
ASSAY,  TOKIH  OR  ANTITOKIH 
VIRUS  INOCUUTION  FOR  TEST 
VIRUS  INOCULATION  FOR  TEST 
VIRUS  INOCUUTION  FOR  TEST 
MICROBIOLOGY  PROCEDURE 
AUTOPSY  (NECROPSY).  GROSS 
AUTOPSY  (NECROPSY).  GROSS 
AUTOPSY  (NECROPSY).  GROSS 
AUTOPSY  (NECROPSY).  GROSS 
AUTOPSY  (IKCROPSY).  GROSS 
AUTOPSY  (NECROPSY),  GROSS 
AUTOPSY  (NECROPSY),  COMPLETE 
AUTOPSY  (NECROPSY).  COMPLETE 
AUTOPSY  (NECROPSY).  COMPLETE 
AUTOPSY  (NECROPSY),  COMPLETE 
AUTOPSY  (HECROPSY),  COMPLETE 
LIMITED  AUTOPSY 
LIMITED  AUTOPSY 
FOREHSIC  AUTOPSY  (HECROPSY) 
CORONER'S  AUTOPSY  (NECROPSY) 
HECROPSY  (AUTOPSY)  PROCEDURE 
MICROSCOPIC  EXAM  OF  CELLS 
MICROSCOPIC  EXAM  Of  CELLS 
MICROSCOPIC  EXAM  Of  CELLS 
MICROSCOPIC  EXAM  OF  CELLS 
MICROSCOPIC  EXAM  OF  CELLS 
MICROSCOPIC  EXAM  OF  CELLS 
MICROSCOPIC  EXAM  Of  CELLS 
MICROSCOPIC  EXAM  Of  CELLS 
MICROSCOPIC  EXAM  Of  CELLS 
MICROSCOPIC  EXAM  Of  CELLS 
MICROSCOPIC  EXAM  Of  CELLS 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.38 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.00 
.00 
.00 
.38 
.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.53 
0.00 
0.53 
0.53 
0.00 
0.53 
0.80 
0.00 
0.80 
0.53 
0.00 


00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


00 
00 
00 
00 
00 
00 


0.21 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

00 

00 

00 

00 

00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.21 

0.00 

0.00 

0.00 

00 

00 

00 

00 

00 

00 

00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

00 

00 

00 

00 

00 

00 

00 

00 


0.00 
0.35 
0.11 
0.24 
0.30 
0.09 
0.21 
0.37 
0.12 
0.25 
0.37 
0.12 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

00 

00 

00 

00 

00 

0.00 

0.00 

0.00 

01 

00 

00 

00 

00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.03 
0.01 
0.02 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
0.03 
0.01 


0.00 
0.00 
0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.60 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.60 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.91 
0.12 
0.79 
0.85 
0.10 
0.75 
1.20 
0.13 
1.07 
0.93 
0.13 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xo 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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AOOCHDUH  t 
REUTIVE  VALUE  UNITS  (RVIM)  AMD  RELATED  INFOaMATION 


PRACTICE 

MAL- 

SamCE  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  1 

iCRK   FEE 

IICPCS* 

MOD   STATUS           OESCIIPTION 

RAO 

R\Ma 

RVU« 

RVUs 
0.( 

RVUt    PERIOD 

88108 

26    1 

\          NiaOSCOPlC  EXAM  OF  CELLS 

0.S3 

0.25 

0.02 

10 

I              XXX 

88125 

I     FOMHStC  CYTOPATWIOGT 

0.27 

0.09 

0.00 

0.36 

I              XXX 

8812S 

TC    1 

I     FORENSIC  CTT0PATNOLO6Y 

0.00 

0.02 

0.00 

0.02 

XXX 

a812S 

26    « 

\           FORENSIC  CTTOPATHOLOGY 

0.27 

0.07 

0.00 

0.34 

I              XXX 

88130 

SEX  CHROMATIN  IDENTIFICATION 

0.00 

0.00 

0.00 

0.00 

XXX 

881«0 

SEX  CHROMATIN  IDENTIFICATION 

0.00 

0.00 

0.00 

0.00 

nx 

88130 

aTOPATNOLOGY,  PAP  SMEAR 

0.00 

0.00 

0.00 

0.00 

xn 

88131 

26    / 

\           CTT0PATH0L06Y  INTERPRETATION 

O.U 

O.SS 

0.04 

0.81 

1      XXX 

88131 

t     CTTOPATHOLOGY  INTERPRETATION 

.  0.00 

0.00 

0.00 

0.00 

XXX 

88155 

[     CTTOPATHOLOCY.  PAP  SMEAR 

0.00 

0.00 

0.00 

0.00 

XXX 

881M 

\           CTTOPATHOLOCY 

0.S5 

0.25 

0.02 

0.80 

I              XXX 

88160 

TC    t 

\           CTTOPATHOLOGY 

0.00 

0.06 

0.01 

0.09 

XXX 

88160 

26    « 

\           CTTOPATHOLOGY 

0.S3 

0.17 

0.01 

0.71 

2      XXX 

88161 

I    CTTOPATHOLOGY 

O.SS 

0.31 

0.02 

0.86 

2      XXX 

88161 

TC    < 

I     CTTOPATHOLOGY 

0.00 

0.10 

0.01 

0.11 

XXX 

88161 

26    J 

\          CTTOPATHOLOGY 

0.53 

0.21 

0.01 

0.75 

2      XXX 

88162 

\          CTTOPATHOLOGY,  EXTENSIVE 

0.80 

0.63 

0.04 

1.47 

2      XXX 

88162 

TC    < 

\          CTTOPATHOLOGY.  EXTENSIVE 

0.00 

0.20 

0.01 

0.21 

XXX 

88162 

26    t 

i          CTTOPATHOLOGT,  EXTENSIVE 

0.80 

0.43 

0.03 

1.26 

2      XXX 

8817D 

\            FINE  NEEDLE  ASPIRATION 

0.S4 

0.81 

0.07 

1.42 

2      XXX 

88170 

TC    / 

k     FINE  NEEDLE  ASPIRATION 

0.00 

0.25 

0.02 

0.27 

XXX 

88170 

26    4 

\           FINE  NEEDLE  ASPIRATION 

0.54 

0.56 

0.05 

1.15 

2      XXX 

88171 

\           FINE  NEEDLE  ASPIRATION 

1.10 

1.09 

0.07 

2.26 

2      XXX 

88171 

TC    < 

\           FINE  NEEDLE  ASPIRATION 

0.00 

0.34 

0.02 

0.36 

XXX 

88171 

26    « 

k     FINE  NEEDLE  ASPIRATION 

.  1.10 

0.75 

0.05 

1.90 

2      XXX 

88172 

k     EVALUATICM  OF  SMEAR 

0.64 

0.55 

0.04 

1.23 

2      XXX 

88172 

TC    « 

\           EVALUATION  OF  SMEAR 

0.00 

0.18 

0.01 

0.19 

XXX 

88172 

26    4 

t     EVALUATION  OF  SMEAR 

0.64 

0.37 

0.03 

1.04 

2      XXX 

88173 

\            INTERPRETATION  OF  SMEAR 

1.06 

0.70 

0.04 

1.80 

2      XXX 

88173 

TC     t 

\            INTERPRETATION  OF  SMEAR 

0.00 

0.22 

0.01 

0.23 

XXX 

88173 

26    4 

\            INTERPRETATION  OF  SMEAR 

1.06 

0.48 

0.03 

1.57 

2      XXX 

88180 

\           CELL  MARKER  STUDY 

0.19 

0.26 

0.02 

0.47 

2      XXX 

88180 

TC    / 

k     CELL  MARKER  STUDY 

0.00 

0.08 

0.01 

0.09 

XXX 

88180 

26    / 

k     CELL  MARKER  STUDY 

0.19 

0.18 

0.01 

0.38 

2      XXX 

88182- 

k     CELL  MARKER  STUDY 

0.81 

0.70 

0.05 

1.56 

2      XXX 

88182 

TC    t 

k     CELL  MARKER  STUDY 

0.00 

0.23 

0.02 

0.25 

XXX 

88182 

26    t 

k     CELL  MARKER  STUDY 

0.81 

0.47 

0.03 

1.31 

2      XXX 

88199 

CYTOPATHOLOGT  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

88230 

I     TISSUE  CULTURE.  LYMPHOCYTE 

0.00 

0.00 

0.00 

0.00 

XXX 

88233 

[     TISSUE  CULTURE,  SXIH/BIOPST 

0.00 

0.00 

0.00 

0.00 

XXX 

88235 

(    TISSUE  CULTURE,  PLACENTA 

0.00 

0.00 

0.00 

0.00 

XXX 

88237 

(    TISSUE  CULTURE,  tONE  NARROU 

0.00 

O.OO 

0.00 

0.00 

XXX 

88239 

(     TISSUE  CULTURE,  OTHER 

0.00 

0.00 

0.00 

0.00 

XXX 

88245 

(     CHROMOSOME  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

88248 

1     CHROMOSOME  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

88250 

(     CHROMOSOME  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

88260 

1     CHROMOSOME  ANALYSIS:  5  CELLS 

0.00 

0.00 

0.00 

0.00 

XXX 

88261 

1     CHROMOSOME  ANALYSIS:  5  CELLS 

0.00 

0.00 

0.00 

0.00 

XXX 

88262 

1     CHROMOSOME  CAMT:  15-20  CELLS 

0.00 

0.00 

0.00 

0.00 

XXX 

88263 

1     CHROMOSOME  ANALTSIS:45  CELLS 

0.00 

0.00 

0.00 

0.00 

XXX 

88267 

(     CHROMOSOME  ANALYSIS :PLACENTA 

0.00 

0.00 

0.00 

0.00 

XXX 

88269 

; 

1     CHROMOSOME  ANALTSISiAMHIOTIC 

0.00 

0.00 

0.00 

0.00 

XXX 

88280 

I     CHROMOSOME  KARYOTYPE  STUDY 

0.00 

0.00 

0.00 

0.00 

XXX 

88283 

(     CHROMOSOME  SANDING  STUDY 

0.00 

0.00 

0.00 

0.00 

XXX 

88285 

(     CHROMOSOME  COUNT:  ADDITIONAL 

0.00 

0.00 

0.00 

0.00 

XXX 

88289 

(    CHROMOSOME  STUDY:  ADDITIONAL 

0.00 

0.00 

0.00 

0.00 

XXX 

88299 

CYTOGENETIC  STUDY 

0.00 

0.00 

0.00 

0.00 

XXX 

88300 

I    TISSUE  EXAM  IT  PATHOLOGIST 

0.06 

0.17 

0.01 

0.26 

1      XXX 

88300 

TC     i 

k     TISSUE  EXAM  BY  PATHOLOGIST 

0.00 

0.05 

0.00 

0.05 

XXX 

88300 

26    / 

(    TISSUE  EXAM  BY  PATHOLOGIST 

0.08 

0.12 

0.01 

0.21 

1      XXX 

88302 

k    TISSUE  EXAM  BY  PATHOLOGIST 

0.13 

0.39 

0.03 

0.55 

1      XXX 

88302 

TC    / 

(    TISSUE  EXAM  BT  PATHOLOGIST 

0.00 

0.12 

0.01 

0,13 

XXX 

88302 

26    / 

\           TISSUE  EXAM  BY  PATHOLOGIST 

0.13 

0.27 

0.02 

0.42 

1      XXX 

88304 

\           TISSUE  EXAM  BY  PATHaOCIST 

0.23 

0.53 

0.03 

0.79 

1      XXX 

88364 

TC    i 

\           TISSUE  EXAM  BT  PATHOLOGIST 

0.00 

0.17 

0.01 

0.18 

XXX 

88304 

26    i 

\           TISSUE  EXAM  BY  PATHOLOGIST 

0.23 

0.36 

0.02 

0.61 

1      XXX 

88305 

\           TISSUE  EXAM  BY  PATHOLOGIST 

0,79 

0.84 

0.06 

1.69 

1      XXX 

88305 

TC 

1    TISSUE  EXAM  BY  PATHOLOGIST 

0.00 

0.27 

0.02 

0. 

29 
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ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUt)  AMD  RELATB)  IHFORNATION 


PRACTICE 

MAL- 

SOURCE  GLOML 

tOK 

EXPENSE 

PRACTICE 

TOTAL    OF  1 

ARK   FR 

NCPCS* 

NOD   STATUS           DESCRIPTION 

RVUb 

RWts 

RVUs 

R\Mb     RVUa    PERIOD 

88305 

26    / 

\          TISSUE  EXAM  BT  PATN0LO6IST 

0.79 

0.57 

0.04 

1.40 

1      XXX 

88307 

\          TISSUE  EXAM  BT  PATN0L06IST 

1.66 

1.21 

0.09 

2.96 

1      XXX 

88307 

TC    / 

/  0.00 

0.S9 

0.03 

0,42 

x^ 

88307 

26    t 

\          TISSUE  EXAM  BY  PATN0L06IST 

1.66 

0.82 

0.06 

2,56 

1      XXX 

88309 

k    TISSUE  EXAM  BT  PATNOiOOIST 

2.41 

1.53 

0.10 

4.04 

1      XXX 

88309 

TC    i 

I    TISSUE  EXAM  BT  PATHOLOGIST 

0.00 

0.49 

0.03 

0.52 

XXX 

88309 

26    t 

\          TISSUE  EXAM  BT  PATMOUKIST 

2.41 

1.04 

0.07 

3.52 

1      XXX 

88311 

I    DECALCIFY  TISSUE 

0.25 

0.16 

0.01 

0.42 

I      XXX 

88311 

TC    1 

I    DECALCIFY  TISSUE 

0.00 

0.05 

0.00 

0.05 

XXX 

88311 

26    i 

I    OECALCIFT  TISSUE 

0.25 

0.11 

0.01 

0.S7 

1      XXX 

88512 

\          SPECIAL  STAINS 

0.30 

0.20 

0.01 

0.51 

1      XXX 

88312 

TC    / 

\          SPECIAL  STAINS 

0.00 

0.06 

0.00 

0,06 

XXX 

88312 

26    / 

I    SPECIAL  STAINS 

0.30 

0.14 

0.01 

0.45 

3      XXX 

88313 

I    SPECIAL  STAIRS 

0.25 

0.16 

0.01 

0.42 

3      XXX 

88313 

TC    i 

I    FECIAL  STAINS 

0.00 

0.05 

0.00 

0,05 

XXX 

88513 

26    / 

I    SPECIAL  STAINS 

0.2S 

0.11 

0.01 

0.37 

3      XXX 

88314 

I    NISTOCNENICAL  STAIN 

0.6S 

0.50 

0.03 

1.16 

S      XXX 

88314 

TC    i 

I    NISTOCNENICAL  STAIN 

0.00 

0.14 

0.01 

0.15 

XXX 

88314 

26  '  / 

I    NISTOCNENICAL  STAIN 

0.63 

0.36 

0.02 

1.01 

5      XXX 

88318 

I    CNEMICAL  NISTOCNEMISTRY 

0.29 

0.18 

0.01 

0.48 

3      XXX 

88318 

TC    i 

I    CND1ICAL  NISTOCNBIISTRr 

0.00 

0.06 

0,00 

0.06 

XXX 

88318 

26    i 

I    CNEMICAL  NISTOCHBIISTRr 

0.29 

0.12 

0,01 

0.42 

5      XXX 

88319 

I    ENZYME  NISTOCNEMISTRY 

0.57 

•   0.39 

0.03 

0.99 

5      XXX 

88319 

TC    1 

I    ENZYME  HISTOCHEMISTRY 

0.00 

0.12 

0.01 

0.13 

XXX 

88319 

26    i 

I    ENZYME  HISTOCHEMISTRY 

0.57 

0.27 

0.02 

0.86 

5      XXX 

88321 

I    NICROSLIDE  CONSULTATION 

0.S7 

0,43 

0.03 

0.83 

2      XXX 

88323 

I    NICROSLIDE  CONSULTATION 

0.S7 

0,58 

0.04 

0.99 

2      XXX 

88323 

TC    / 

I    NICROSLIDE  CONSULTATION 

0.00 

0.17 

0.01 

0,18 

XXX 

88323 

26    1 

I    NICROSLIDE  CONSULTATION 

0.S7 

0.41 

0.03 

0.81 

2      XXX 

88325 

I    COMPREHENSIVE  REVIEW  OF  DATA 

1.13 

0.50 

0.04 

1.67 

2      XXX 

88329 

I    PATHOLOGY  CONSULT  IN  SURGERY 

0.56 

0.38 

0.03 

0.99 

2      XXX 

88331 

0.96 

0.89 

0.06 

1.91 

2      XXX 

88331 

TC    1 

I    PATH0L06T  CONSULT  IN  SURGERY 

0.00 

0.29 

0.02 

0.31 

XXX 

88331 

26    i 

I    PATHOLOGY  CONSULT  IN  SURGERY 

0.96 

0.60 

0.04 

1.60 

2      XXX 

88332 

I    PATHOLOCT  CONSULT  IN  SURGERY 

0.S8 

0,44 

0.03 

0.85 

2      XXX 

88332 

TC    1 

I    PATHOLOGY  CONSULT  IN  SURGERY 

0.00 

0,14 

0.01 

0.15 

XXX 

88332 

26    / 

I    PATHOLOGY  CONSULT  IN  SURGERT 

0.38 

0,30 

0,02 

0.70 

t      XXX 

88342 

I     IMUNOCYTOCHENISTRT 

0.19 

0,50 

0,03 

0.72 

2    xxv 

88342 

TC    i 

I     INHJNOCTTXNEMHTRT 

0.00 

0.16 

0.01 

0.17 

XXX 

88342 

26    i 

0.19 

0.34 

0.02 

0.55 

2      XXX 

88346 

\          IMNUNOFLUORESCEHT  STUDY 

0.19 

0,46 

0.03 

0.68 

2      XXX 

88346 

TC    1 

I    IIMUNOFLUORESCENT  STUDY 

0.00 

0,14 

0.01 

0.15 

XXX 

88346 

26    i 

I     INNUHOFLUORESCEHT  STUDY 

0.19 

0,32 

0.02 

0.53 

2      XXX 

88347 

I     INUMFLUORESCEHT  STUDY 

0.19 

0.29 

0.03 

0.51 

2     XXX 

88347 

TC 

\           INNUNOFLUORESCEHT  STUDY 

0.00 

0.14 

0.01 

0.15 

XXX 

88347 

26    / 

\           INUNOFLUORESCEHT  STUDY 

0.19 
1.59 

0.15 
1.82 

0.02 
0.12 

0.36 
3.53 

2      XXX 
2      XXX 

88348 

88348 

TC 

0.00 

0.57 

0.04 

0.61 

XXX 

88348 

26    i 

1.S9 

1.25 

0.08 

2.92 

2      XXX 

88349 

\          SCANNING  ELECTRON  NICROSOOPT 

0.60 

1.23 

0.09 

2.12 

2      XXX 

88349 

TC    1 

I    SCANNING  ELECTRON  MICROSCOPY 

0.00 

0.40 

0.03 

0.43 

XXX 

88349 

26    i 

\          SCANNING  ELECTRON  MICROSCOPY 

0.80 

0.83 

0.06 

1.69 

2      XXX 

88355 

\          ANALYSIS.  SICELETAL  NUSaE 

1.94 

1.40 

0,10 

3.U 

3      XXX 

88355 

TC    1 

I    ANALYSIS,  SKELETAL  MUSCLE 

0.00 

0.43 

0.03 

0.46 

XXX 

88355 

26    i 

\          ANALYSIS,  SICELETAL  MUSaE 

1.94 

0.97 

0.07 

2,98 

3      XXX 

88356 

I    ANALYSIS,  NERVE 

S.10 

2,14 

0,14 

5,46 

3      XXX 

88356 

TC    1 

I    ANALYSIS,  NERVE 

0.00 

0.67 

0.04 

0.71 

XXX 

68356 

26    / 

I    ANALYSIS,  NERVE 

S.16 

1.47 

0.10 

4.75 

3      XXX 

88358 

I    AHALTSIS,  TUMOR 

2.97 

1.83 

0.12 

4,92 

3      XXX 

88358 

TC    ! 

t    ANALYSIS,  TUMOR 

0.00 

0.61 

0.04 

0.65 

xn 

88358 

26    i 

\          ANALYSIS,  TUMOR 

2.97 

1.22 

0.08 

4,27 

3      XXX 

88362 

\          NBtVE  TEASING  PREPARATIONS 

2.26 

1.56 

0.10 

3.94 

3      XXX 

88362 

TC    ! 

\          NERVE  TEASING  PREPARATIONS 

0.00 

0.51 

0,03 

0.54 

XXX 

88362 

26    i 

\          NERVE  TEASING  PREPARATIONS 

2.26 

1,05 

0,07 

3.40 

3      XXX 

88365 

\          TISSUE  HYIRIDIZATION 

0.96 

0,59 

0,04 

1.61 

3      XXX 

88365 

TC 

\          TISSUE  HTBRI0I2ATI0N 

0.00 

0.19 

0,01 

0.20 

XXX 

88365 

26    i 

\          TISWE  NTBRIDIZATION 

0.96 

0.40 

0,03 

1.41 

3      XXX 

88399 

E    SURGICAL  PATHOLOOT  PROCEOUM 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADOENDUM  B 
RELATIVE  VALUE  UNITS  (RWJ«)  AND  REUTED 


INFORMATION 


PRACTICE 

MAL- 

SaiRCE  CLOML 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

RCPCS*    NOD   STATUS           DESCRIPTION 

RVUt 

teM* 

RVU* 

RVUt     RVUt    PERIOD 

89050 

X    ROOT  FLUID  CELL  COUNT 

0.00 

0.00 

0.00 

0.00 

nx 

89051 

X    ROOT  FLUID  CELL  COUNT 

0.00 

0.00 

0.00 

0.00 

x« 

89060 

X    EXAM, SYNOVIAL  FLUID  CRYSTALS 

0.00 

0.00 

0.00 

0.00 

XXX 

89060 

26    A    EXAM, SYNOVIAL  FLUID  CRYSTALS 

O.SS 

0.21 

0.01 

0.60    ; 

I             XXX 

89100 

A    SAMPLE  INTESTINAL  CONTENTS 

CM 

o.u 

0.03 

1.11   : 

1      XXX 

89105 

A    SAMPLE  INTESTINAL  CONTENTS 

0.54 

0.41 

0.03 

0.90   : 

1      XXX 

89125 

X    SPECIMEN  FAT  STAIN 

0.00 

0.00 

0.00 

0.00 

XXX 

89190 

A     SAMPLE  STOmCH  CONTENTS 

0.47 

0.43 

0.03 

0.93     : 

1      XXX 

89132 

A     SAMPLE  STOMACH  CONTENTS 

0.20 

0.20 

0.02 

0.42   ; 

t      XXX 

89135 

A    SAMPLE  STOMACH  CONTENTS 

0.0 

0.62 

0.04 

1.49   : 

1      XXX 

89136 

A    SAIVLE  STOMACH  CONTENTS 

0.22 

0.23 

0.02 

0.47    : 

1      XXX 

89140 

A    SAMPLE  STOMACH  CONTENTS 

0.99 

0.85 

0.07 

1.91 

S      XXX 

89141 

A    SAITLE  STOMACH  CONTENTS 

O.M 

0.77 

0.06 

1.73 

I      XXX 

89160 

X    EXAM  FECES  FOR  MEAT  FIBERS 

0.00 

0.00 

0.00 

0.00 

XXX 

89190 

X     NASAL  SMEAR  FOR  EOSINOPHILS 

0.00 

0.00 

0.00 

0.00 

XXX 

89205  ' 

X     OCCULT  BLOOD  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

89300 

X    SEMEN  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

89310 

X    SEMEN  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

89320 

X    SEMEN  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

8932S 

X    SPERM  ANTIBODY  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

89329 

X     SPERM  EVALUATION  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

89330 

X     EVALUATION,  CERVICAL  MUCUS 

0.00 

0.00 

0.00 

0.00 

XXX 

89350 

A     SPUTUM  SPECIMEN  COLLECTION 

0.00 

0.41 

0.03 

0.44 

XXX 

89355 

X     EXAM  FECES  FOR  STARCH 

0.00 

0.00 

0.00 

0.00 

XXX 

89360 

A     COLLECT  SUEAT  FOR  TEST 

0.00 

0.45 

0.03 

0.48 

XXX 

89365 

X     WATER  LOAD  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

89399 

C    PATHOLOGY  LAB  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

90000 

V          OFFICE/OP  VISIT,  HEW,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90010 

V    OfFICE/OP  VISIT,  NEW,  LTD 

0.00 

0.00 

0.00 

0.00 

XXX 

90015 

V    OfFICEA»»  VISIT,  NEW,  INTERN 

0.00 

0.00 

0.00 

0.00 

XXX 

90017 

V    OfFICE/OP  VISIT,  NEW,  EXTEND 

0.00 

0.00 

0.00 

0.00 

XXX 

90020 

V     OFFICE/OP  VISIT,  NEW,  COMPRH 

0.00 

0.00 

0.00 

0.00 

XXX 

90030 

V    OfFICE/OP  VISIT,  EST,  MINIM 

0.00 

0.00 

0.00 

0.00 

XXX 

90040 

V    OfFICE/OP  VISIT,  EST,  BRIEF 

0.00 

0.00 

0.00 

0.00 

!9 

90050 

V    OfFICE/OP  VISIT,  EST,  LTD 

0.00 

0.00 

0.00 

0.00 

j^ 

90060 

V    OFFICE/OP  VISIT,  EST,  INTERN 

0.00 

0.00 

0.00 

0.00 

XXX 

90070 

V    OFFICE/OP  VISIT,  EST,  EXTEND 

0.00 

0.00 

0.00 

0.00 

XXX 

90080 

V    OfFICE/OP  VISIT,  EST,  COMPRH 

0.00 

0.00 

0.00 

0.00 

XXX 

90100 

V     HOME  VISIT,  NEW,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90110 

V     HOME  VISIT,  NEW,  LIMITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90115 

V    HOME  VISIT,  NEW,  IHIERMED. 

0.00 

0.00 

0.00 

0.00 

XXX 

90117 

V    HOME  VISIT,  NEW,  EXTENDED 

0.00 

0.00 

0.00 

0.00 

XXX 

90130 

V    HOME  VISIT,  MINIMAL 

0.00 

0.00 

0.00 

0.00 

XXX 

90140 

V    NOME  VISIT,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90150 

V    HOME  VISIT,  LIMITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90160 

V    HOME  VISIT,  IHTERfCD. 

0.00 

0.00 

0.00 

0.00 

XXX 

90170 

V    HOME  VISIT,  EXTENDED 

0.00 

0.00 

0.00 

0.00 

xn 

90200 

V     HOSPITAL  CARE,  HEW,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90215 

V     HOSPITAL  CARE, NEW.  IHTERMED. 

0.00 

0.00 

0.00 

0.00 

XXX 

90220 

.   V     HOSPITAL  CARE,  NEW,  COMPREH. 

0.00 

0.00 

0.00 

0.00 

XXX 

90225 

D     HOSPITAL  CARE,  NEW.  HEWHRN 

0.00 

0.00 

0.00 

0.00 

XXX 

90240 

V     HOSPITAL  VISIT,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90250 

V     HOSPITAL  VISIT,  LIMITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90260 

V     HOSPITAL  VISIT,  INTERMEDIATE 

0.00 

0.00 

0.00 

0.00 

XXX 

90270 

V     HOSPITAL  VISIT,  EXTENDED 

0.00 

0.00 

0.00 

0.00 

XXX 

90280 

V     HOSPITAL  VI SIT, COMPREHENSIVE 

0.00 

0.00 

0.00 

0.00 

XXX 

90282 

D     NORMAL  NEUBORM  CARE, HOSPITAL 

0.00 

0.00 

0.00 

0.00 

XXX 

90292 

V     HOSPITAL  DISCHARGE  DAY 

0.00 

0.00 

0.00 

0.00 

XXX 

90300 

V     CARE  FACILITY  VISIT,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90315 

V     CARE  FACILITY  VISIT, INTERNED 

0.00 

0.00 

0.00 

0.00 

XXX 

90320 

V     CARF  FACILITY  VISIT,  COMPRH. 

0.00 

0.00 

0.00 

0.00 

XXX 

90340 

y     CARE  FACILITY  VISIT,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90350 

V     CARE  FACILITY  VISIT,  LIMITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90360 

V     CARE  FACILITY  VISIT. INTERNED 

0.00 

0.00 

0.00 

0.00 

XXX 

90370 

V    CARE  FACILITY  VISIT,  EXTEND. 

0.00 

0.00 

0.00 

0.00 

XXX 

90400 

V     CARE  FACILITY  VISIT,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90410 

V     CARE  FACILITY  VISIT.  LIMITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90415 

V    CARE  FACILITY  VISIT, IHTERMED 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUt)  AND  REUTED  INFORMATION 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

WOK 

EXPENSE 

PRACTICE 

TOTAL    OF 

MORK   FEE 

HCPCS*   NOD   STATUS          OCtCRIPTtOH 

RM)B 
0.00 

RVU* 

RVUt 

R\Ait     RMM    PERIOD 

90420 

V    CARE  FACILITY  VISIT,  COMPRH. 

0.00 

0.00 

0.00 

XXX 

90430 

V    CARE  FACILITY  VISIT,  MINIMAL 

0.00 

0.00 

0.00 

0.00 

XXX 

90440 

V    CARE  FACILin  VISIT,  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90450 

V    CARE  FACILITY  VISIT,  LIMITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90460 

V    CARE  FACILITY  VISIT.  INTERNED 

0.00 

0.00 

0.00 

0.00 

XXX 

90470 

V    CARE  FACILITY  VISIT.  EXTEND. 

0.00 

0.00 

0.00 

0.00 

XXX 

90500 

V    EMERGENCT  CARE,  NEW.  MINIMAL 

0.00 

0.00 

0.00 

0.00 

XXX 

90505 

V    EMERGENCT  CARE.  NEW.  BRIEF 

0.00 

0.00 

0.00 

0.00 

XXX 

90510 

V    EMERGENCT  CARE.  NEW.  LIMITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90515 

V    EMERGENCT  CARE.  NEW, INTERNED 

0.00 

0.00 

0.00 

0.00 

XXX 

90517 

V    EMERGENCY  CARE.  NEW.  EXTEND. 

0.00 

0.00 

0.00 

0.00 

XXX 

90520 

V    EMERGENCT  CARE.  NEW.COMPRHEN 

0.00 

0.00 

0.00 

0.00 

XXX 

90530 

V    EMERGENCT  CARE.  MINIMAL 

0.00 

0.00 

0.00 

0.00 

XXX 

90540 

V    EMERGENCT  CARE.  BRIEF 

0.00 

0.00 

0.00 

0.00 

xxx 

90550 

V    EMERGENCT  CARE,  UNITED 

0.00 

0.00 

0.00 

0.00 

XXX 

90560 

V    ENERGENCT  CARE,  INTERMEDIATE 

0.00 

0.00 

0.00 

0.00 

xxx 

90570 

V    EMERGENCT  CARE,  EXTENDED 

0.00 

0.00 

0.00 

0.00 

xxx 

90580 

V    EMERGENCY  CARE,COMPREHENSIVE 

0.00 

0.00 

0.00 

0.00 

xxx 

90590 

V    MVANCED  LIFE  SUPPORT 

0.00 

0.00 

0.00 

0.00 

xxx 

90600 

V    LIMITED  CONSULTATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90605 

V     INTERMEDIATE  CONSULTATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90610 

V    EXTENDED  CONSULTATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90620 

V    COMPREHENSIVE  CONSULTATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90630 

V    COMPLEX  CONSULTATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90640 

V    BRIEF  FOLLOW-UP  CONSULT 

0.00 

0.00 

0.00 

0.00 

xxx 

90641 

V    LIMITED  FOLLOW-UP  CONSULT 

0.00 

0.00 

0.00 

0.00 

xxx 

90642 

V     INTERMEDIAT  FOLLOWUP  CONSULT 

0.00 

0.00 

0.00 

0.00 

xxx 

90643 

V    COMPLEX  FOLLOW-UP  CONSULT 

0.00 

0.00 

0.00 

0.00 

xxx 

90650 

V    2ND  OR  3R0  OPINION 

0.00 

0.00 

0.00 

0.00 

xxx 

90651 

V    2ND  OR  3RD  OPINION 

0.00 

0.00 

0.00 

0.00 

xxx 

90652 

V    2ND  OR  3R0  OPINION 

0.00 

0.00 

0.00 

0.00 

xxx 

90653 

V    2ND  OR  3R0  OPINION 

0.00 

0.00 

0.00 

0.00 

xxx 

90654 

V    2ND  OR  3R0  OPINION 

0.00 

0.00 

0.00 

0.00 

xxx 

90699 

V    GENERAL  MEDICAL  SERVICE 

0.00 

0.00 

0.00 

0.00 

xxx 

90701 

E    DTP  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90702 

E    DT  INMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90703 

E     TETANUS  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90704 

E    MUMPS  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90705 

E    MEASLES  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90706 

E     RUBELLA  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90707 

E    NMR  VIRUS  INMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90708 

E    MEASLES-RUBELLA  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90709 

E     RUBELLA  (  MUMPS  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90712 

E    ORAL  POLIOVIRUS  IMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90713 

E    POLIOMYELITIS  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90714 

E     TYPHOID  INMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90717 

E    YELLOW  FEVER  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90718 

E    TD  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90719 

E    DIPHTHERIA  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90724 

E    INFLUENZA  INMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90725 

N    CHOLERA  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90726 

E     RABIES  INMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90727 

E    PLAGUE  IMMUNrZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90728 

E     BCG  INMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90731 

E     HEPATITIS  B  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90732 

E     PNEUMOCOCCAL  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90733 

E    NENINGOCOCCAL  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90737 

E     INFLUENZA  B  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90741 

■   E     PASSIVE  IMMUNIZATION,  ISG 

0.00 

0.00 

0.00 

0.00 

xxx 

90742 

E     SPECIAL  PASSIVE  IMMUNIZATION 

0.00 

0.00 

0.00 

0.00 

xxx 

90749 

C     IWUNIZATION  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

xxx 

90750 

V    PREVENTIVE  MEDICINE,  ADULT 

0.00 

0.00 

0.00 

0.00 

xxx 

90751 

V    PREVENTIVE  MEDICINE.  12-17 

0.00 

0.00 

0.00 

0.00 

xxx 

90752 

V    PREVENTIVE  MEDICINE,  5-11 

0.00 

0.00 

0.00 

0.00 

xxx 

90753 

V    PREVENTIVE  MEDICINE.  1-4 

0.00 

0.00 

0.00 

0.00 

xxx 

90754 

V    PREVENTIVE  MEDICINE.  INFANT 

0.00 

0.00 

0.00 

0.00 

xxx 

90755 

V     INFANT  CARE  TO  AGE  ONE  YEAR 

0.00 

0.00 

0.00 

0.00 

xxx 

90757 

V    NEWBORN  CARE  NOT  IN  HOSPITAL 

0.00 

0.00 

0.00 

0.00 

xxx 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVU«)  AMD  KEUTED  INFOmATION 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

uoax 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS*    WO   STATUS           DCSCTIPTIOII 

RWS 

RMta 

RVUa 

RVU« 
0.00 

RVUa 

PERIOD 

90760           V 

PREVENTIVE  NEDICINE.  ADULT 

0.00 

0.00 

0.00 

XAK 

90761           V 

PREVENTIVE  MEDICINE.  12-17 

0.00 

0.00 

0.00 

0.00 

XXX 

90762           V 

PREVENTIVE  ICDICINE,  5-11 

0.00 

0.00 

0.00 

0.00 

KXX 

90763           V 

PREVENTIVE  MEDICINE,  1-4 

0.00 

0.00 

0.00 

0.00 

XXX 

90764           V 

PREVENTIVE  MEDICINE,  INFANT 

0.00 

0.00 

0.00 

0.00 

XXX 

90774           0 

DEVELOPICNT  EVALUATION  TESTS 

0.00 

0.00 

0.00 

0.00 

XXX 

90778           0 

MEATH  RECORDING,  INFANT 

0.00 

0.00 

0.00 

0.00 

• 

XXX 

90780           « 

i           IV  INFUSION  THERAPY,  1  HOUR 

0.00 

1.18 

0.09 

1.27 

XXX 

90781           1 

\           IV  INFUSION,  AOOITICHAL  HOUR 

0.00 

0.60 

0.04 

0.64 

XXX 

90782           1 

INJECTION  (SC)/(tN) 

0.00 

0.10 

0.01  . 

0.11 

XXX 

90783           1 

INJECTION  (lA) 

0.00 

0.41 

0.03 

0.44 

XXX 

90784           1 

INJECTION  (IV) 

0.00 

0.51 

0.04 

0.55 

XXX 

90788           1 

INJECTION  OF  ANTIilOTIC 

0.00 

0.11 

0.01 

0.12 

XXX 

90798           1 

i           INJECTION  FOR  SEVERE  ALLERCT 

0.00 

0.41 

0.03 

O.U 

XXX 

90799           C 

TNERAPEUTIC/DIAG  INJECTION 

0.00 

0.00 

0.00 

0.00 

XXX 

90801           1 

k     PSYCHIATRIC  INTERVIEW 

2.12 

0.71 

0.09 

2.92 

2 

HXA 

90820           / 

k     DIAGNOSTIC  INTERVIEW 

2.20 

0.83 

0.12 

3.15 

2 

XXX 

9082S           4 

k     EVALUATION  OF  TESTS/RECORDS 

1.02 

0.32 

0.04 

1.38 

1 

XXX 

90nV)           1 

k     PSYCHOLOGICAL  TESTING 

0.00 

1.77 

0.21 

1.96 

XXX 

9083S           1 

k     SPECIAL  INTERVIEW 

2.97 

1.12 

0.16 

4.25 

2 

XXX 

90841          1 

[    PSYCHOTHERAPY 

0.00 

0.00 

0.00 

0.00 

XXX 

90843           4 

k     PSYCHOTHERAPY,  20-30  NIH 

1.06 

0.36 

0.05 

1.47 

2 

XXX 

90844           1 

k    PSYCHOTHERAPY,  45-50  NIN 

1.67 

0.58 

0.06 

2.33 

2 

XXX 

90845           4 

k     MEDICAL  PSYCHOANALYSIS 

1.42 

0.54 

0.08 

2.04 

1 

XXX 

90846           4 

k     SPECIAL  FAMILY  THERAPY 

1.76 

0.67 

0.09 

2.52 

1 

XXX 

90847           4 

k     SPECIAL  FAMILY  THERAPY 

2.12 

0.62 

0.08 

2.82 

2 

XXX 

90849           1 

1     SPECIAL  FAMILY  THERAPY 

0.00 

0.00 

0.00 

0.00 

XXX 

90853           4 

k     SPECIAL  GROUP  THERAPY 

0.42 

0.27 

0.03 

0.72 

2 

XXX 

90855           4 

i           INDIVIDUAL  PSYCHOTHERAPY 

1.66 

0.63 

0.09 

2.38 

2 

XXX 

90857           4 

I     SPECIAL  GROUP  THERAPY 

0.42 

0.16 

0.02 

0.60 

2 

XXX 

90862           4 

k     MEDICATION  MANAGEMENT 

0.85 

0.38 

0.05 

1.28 

1 

XXX 

90870          4 

k    ELECTROCONMJLSIVE  THERAPY 

1.91 

0.57 

0.08 

2.56 

2 

XXX 

90871           4 

k     ELECTROCONVULSIVE  THERAPY 

2.87 

0.87 

0.13 

3.87 

2 

XXX 

90880           4 

i           MEDICAL  HYPNOTHERAPY 

2.30 

0.68 

0.07 

3.05 

2 

XXX 

90882           1 

1     ENVIRONMENTAL  NANIPUUTION 

0.00 

0.00 

0.00 

0.00 

XXX 

90887           i 

k     CONSULTATION  WITH  FAMILY 

1.56 

0.34 

0.04 

1.94 

1 

XXX 

90889           1 

1     PREPARATION  OF  REPORT 

0.00 

0.00 

0.00 

0.00 

reoi 

90899           1 

1     PSYCHIATRIC  SERVICE/THERAPY 

0.00 

0.00 

0.00 

0.00 

XXX 

90900           i 

I    BIOFEEDBACK,  ELECTROMYOGRAM 

0.94 

0.95 

0.08 

1.97 

1 

XXX 

90902           4 

1    BIOFEEDBACK,  NERVE  IMPULSE 

0.94 

0.67 

0.05 

1.66 

2  ' 

XXX 

90904           1 

k     BIOFEEDBACK,  BLOCO  PRESSURE 

0.94 

0.60 

0.08 

1.62 

2 

XXX 

90906           / 

1     BIOFEEDBACK,  BLOCO  FLOW 

0.94 

1.69 

0.11 

2.74 

2 

XXX 

90908           t 

(     BIOFEEDBACK,  BRAIN  WAVES 

0.94 

0.91 

0.06 

1.91 

2 

XXX 

90910           / 

I     BIOFEEDBACK,  OCULOGRAM 

0.94 

0.71 

0.10 

1.75 

2 

XXX 

90915           / 

\          BIOFEEDBACK,  UNSPECIFIED 

0.94 

0.80 

0.06 

1.80 

2 

XXX 

90935          I 

K           HEMODIALYSIS,  ONE  EVALUATION 

0.94 

1.52 

0.10 

2.56 

1 

XXX 

90937          i 

t    NFMOOIALYSIS,  REPEATED  EVAL. 

2.18 

3.01 

0.19 

5.38 

1 

XXX 

90945          J 

1    DIALYSIS,  ONE  EVALUATION 

0.92 

1.29 

0.08 

2.29 

1 

XXX 

90947          i 

\          DIALYSIS,  REPEATED  EVAL. 

2.00 

2.14 

0.14 

4.28 

1 

XXX 

90969          1 

(    DIALYSIS  TRAINING/COMPLETE 

0.00 

0.00 

0.00 

0.00 

XXX 

90993           1 

(    DIALYSIS  TRAINING/INCOMPUTE 

0.00 

0.00 

0.00 

0.00 

XXX 

90995           1 

(    ESRO  RELATED  SERVICES, MONTH 

0.00 

0.00 

0.00 

0.00 

XXX 

90997           1 

\           HEMOPERFUSION 

1.93 

2.59 

0.16 

4.68 

2 

XXX 

90996 

1    ESRO  REUTED  SERVICES.DAV 

0.00 

O.OQt 

0.00 

0.00 

XXX 

90999 

C    DIALYSIS  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

91000           J 

1    ESOPHAGEAL  INTUBATION 

1.04 

0.70 

0.06 

1.80 

1 

000 

91000     TC    / 

\           ESOPHAGEAL  INTUBATION 

0.00 

0.07 

0.01 

0.08 

000 

91000     26    i 

k           ESOPHAGEAL  INTUBATION 

1.04 

0.63 

0.05 

1.72 

1 

000 

91010 

\           ESOPHAGUS  MOTILITY  STUDY 

1.74 

2.41 

0.17 

4.32 

1 

000 

91 OW     TC 

\           ESOPHAGUS  MOTILITY  STUDY 

0.00 

0.83 

0.06 

0.89 

000 

91010     26 

k    ESOPHAGUS  MOTILITY  STUDY 

1.74 

1.58 

0.11 

3.43 

1 

000 

91011 

1    ESOPHAGUS  MOTILITY  STUDY 

2.09 

2.77 

0.17 

5.03 

1 

000 

91011     TC 

k    ESOPHAGUS  MOTILITY  STUDY 

0.00 

1.00 

0.06 

1.06 

000 

91011     26 

»    ESOPHAGUS  MOTILITY  STUDY 

2.09 

1.77 

0.11 

3.97 

1 

000 

91012 

\          ESOPHAGUS  MOTILITY  STUDY 

2.03 

3.28 

0.22 

5.53 

1 

000 

91012     TC 

A    ESOPHAGUS  MOTILITY  STUDY 

0.00 

1.15 

0.07 

1.22 

uuo 

91012     26 

A     ESOPHAGUS  MOTILITY  STUDY 

2.03 

2.13 

0.15 

4.31 

1 

000 

91020 

A     ESOPHAGOGASTRIC  STUDY 

2.00 

2.30 

0.16 

4.46 

1 

000 

•All 


<c  CPT  HCPCS  Copfri^t  1991  AmtImh  Hadical  AMOcUtion 

B-120 


Federal  Register  /  Vol.  56,  No.  227  /  Monday.  November  25.  1991  /  Rules  and  Regulations      59751 


ADDENDUM  B 
RCUTIVC  VALUE  UNITS  (RWa)  AND  REUTED  INFOMATION 


HCPCS*    NOD   STATUS 


DCSCRIPTIOM 


91020 
91020 
91030 
91030 
91030 
91032 
91032 
91032 
91033 
91033 
91033 
9105? 
91052 
91052 
91055 
91055 
91055 
91060 
91060 
91060 
91065 
91065 
91065 
91100 
91105 
91122 
91122 
91122 
91299 
92002 
92004 
92012 
92014 
92015 
92018 
92019 
92020 
92060 
92065 
92070 
92081 
92082 
92083 
92100 
92120 
92130 
92140 
92225 
92226 
92230 
92235 
92250 
92260 
92265 
92270 
92275 
92280 
92283 
92284 
92285 
92286 
92287 
92310 
92311 
92312 
92313 
92314 
92315 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 


EBOPNASOSASTRIC  STUDY 
EBOPNAOOQASTRIC  STUDY 
ACID  PERFUSION  Of   EBOPNAQUS 
ACID  PERFUSION  OF  EtOPNAflUS 
ACID  PERFUSION  OF  EBOPNAOUS 
EBOPNAOUS,  ACID  REFLUX  nST 
EBOPNAQUS,  ACID  REFLUX  TEST 
ESOPNAOUS,  ACID  REFLUK  TEST 
PRaONQEO  ACID  REFLUX  TEST 
PROLONGED  ACID  REFLUX  TEST 
PROLONGED  ACID  REFLUK  TEST 
GUTRIC  ANALYSIS  TEST 
GASTRIC  ANALYSIS  TEST 
GASTRIC  ANALYSIS  TEST 
GASTRIC  INTUBATION  FOR  SMEAR 
GASTRIC  INTUBATION  FOR  SMEAR 
GASTRIC  INTUBATION  FOR  SMEAR 
GASTRIC  SALINE  LOAD  TEST 
GASTRIC  SALINE  LOAD  TEST 
GASTRIC  SALINE  LOAD  TEST 
BREATH  HYDROGEN  TEST 
BREATH  HYDROGEN  TEST 
BREATH  HYDROGEN  TEST 
PASS  INTESTINE  BLEEDING  TUBE 
GASTRIC  INTUBATION  TREATMENT 
ANAL  PRESSURE  RECORD 
ANAL  PRESSURE  RECORD 
ANAL  PRESSURE  RECORD 
GASTROENTEROLOGY  PROCEDURE 
EYE  EXAM,  NEW  PATIENT 
EYE  EXAM,  NEW  PATIENT 
EVE  EXAM.ErABLISNED  PATIENT 
EYE  EXAM.ESTABLISHED  PATIENT 
DETERMINE  REFRACTIVE  STATE 
NEW  EYE  EXAM  t   TREATMENT 
EYE  EXAM  i  TREATMENT 
SPECIAL  EYE  EVALUATION 
SPECIAL  EYE  EVALUATION 
ORTHOPTIC/PLEOPTIC  TRAINING 
FITTING  OF  CONTACT  LENS 
VISUAL  FIELD  EXAMINATION(S) 
VISUAL  FIELD  EXAMINATION(S) 
VISUAL  FIELD  EXAMINATION(S) 
SERIAL  TONOMETRY  EXAM(S) 
TONOGRAPHY  i  EYE  EVALUATION 
WATER  PROVOCATION  TONOGRAPHY 
GLAUCOMA  PROVOCATIVE  TESTS 
SPECIAL  EYE  EXAM,  INITIAL 
SPECIAL  EYE  EXAM,  SUBSEQ 
EYE  EXAM  WITH  PHOTOS 
EYE  EXAM  WITH  PHOTOS 
EYE  EXAM  WITH  PHOTOS 
OPNTHALMOSCOPY/DYNANOMETRY 
EYE  MUSCLE  EVALUATION 
ELECTRO-OCULOGRAPHY 
ELECTRORETIHOGRAPHY 
SPECIAL  EYE  EVALUATION 
COLOR  VISION  EXAMINATION 
DARK  ADAPTATION  EYE  EXAM 
EYE  PHOTOGRAPHY 
INTERNAL  EYE  PHOTOGRAPHY 
INTERNAL  EYE  PHOTOGRAPHY 
CONTACT  LENS  FITTING 
CONTACT  LENS  FITTING 
CONTACT  LENS  FITTING 
CONTACT  LENS  FITTING 
PRESCRIPTION  OF  CONTACT  LENS 
PRESCRIPTION  OF  CONTACT  LENS 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

wane 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

RM4t 

RVUS 

RMM 

RMM     RWM    PERIOD 

0.00 

O.U 

0.04 

0.48 

000 

2.00 

1.86 

0.12 

5.98     1 

000 

1.27 

0.75 

0.05 

2.05     1 

000 

0.00 

0.57 

0.02 

0.59 

000 

1.27 

0.56 

0.05 

1.66     1 

000 

1.M 

2.15 

0.17 

4.00     \ 

000 

0.00 

0.85 

0.07 

0.90 

000 

1.68 

1.52 

0.10 

5.10     1 

000 

1.80 

5.05 

0.25 

5.06     i 

t              000 

0.00 

1.25 

0.09 

1.54 

000 

1.80 

1.78 

0.14 

5.72     i 

t             000 

1.80 

0.80 

0.06 

2.66     i 

t             000 

0.00 

0.26 

0.02 

0.28 

000 

1.80 

0.54 

0.04 

2.58     I 

(      000 

1.55 

0.94 

0.07 

2.56     1 

000 

0.00 

0.59 

0.05 

0.42 

000 

1.55 

0.55 

0.04 

1.94 

000 

0.48 

0.75 

0.06 

1.29 

000 

0.00 

0.22 

0.02 

0.24 

000 

0.48 

0.55 

0.04 

1.05 

1      000 

0.47 

0.90 

0.05 

1.42 

1      000 

0.00 

0.58 

0.02 

0.40 

000 

0.47 

0.52 

0.05 

1.02     1 

000 

1.13 

0.60 

0.05 

1.78 

000 

0.38 

0.59 

0.04 

1.01    ; 

(     000 

1.86 

1.75 

0.22 

5.81     i 

I             000 

0.00 

0.62 

0.09 

0.71 

000 

1.86 

1.11 

0.15 

3.10     i 

I             000 

0.00 

0.00 

0.00 

0.00 

XXX 

1.06 

0.52 

0.02 

1.60     i 

!      XXX 

1.70 

0.61 

0.02 

2.55    ; 

I              XXX 

0.86 

0.46 

0.02 

1.54 

XXX 

1.11 

0.58 

0.02 

1.71 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.59 

0.50 

0.05 

2.12     ! 

XXX 

1.38 

0.50 

0.05 

1.91     i 

t               XXX 

0.58 

0.50 

0.01 

0.69     ; 

I               XXX 

0.55 

0.41 

0.02 

0.96     i 

(      XXX 

0.58 

0.57 

0.01 

0.76    : 

I              XXX 

0.74 

1.27 

0.06 

2.07     2 

I              XXX 

0.57 

0.55 

0.01 

0.71     i 

I              XXX 

0.46 

0.51 

0.02 

0.99     1 

XXX 

0.54 

0.88 

0.04 

1.46     1 

XXX 

0.44 

0.26 

0.01 

0.71     1 

XXX 

0.85 

0.52 

0.02 

1.19     J 

(      XXX 

0.85 

0.52 

0.02 

1.59     i 

!      XXX 

0.55 

0.51 

0.01 

0.85    ; 

I               XXX 

0.62 

0.48 

0.02 

1.12     1 

XXX 

0.53 

0.42 

0.02 

0.97    : 

{      XXX 

0.64 

0.75 

0.04 

1.41    : 

!      XXX 

0.85 

1.67 

0.09 

2.61     i 

!      XXX 

0.46 

O.U 

0.02 

0.92    ; 

!      XXX 

0.53 

0.58 

0.05 

1.14   ; 

*              XXX 

o.as 

0.50 

0.02 

1.17     i 

!      XXX 

0.85 

0.69 

0.05 

1.59   : 

!      XXX 

1.06 

0.96 

0.05 

2.07     3 

!      XXX 

0.54 

0.88 

0.05 

1.27     1 

XXX 

0.27 

0.50 

0.01 

0.58     i 

!      XXX 

0.58 

0.46 

0.02 

0.86     i 

!      XXX 

0.21 

0.50 

0.01 

0.52     i 

!      XXX 

0.70 

1.28 

0.07 

2.05     1 

XXX 

0.85 

1.60 

0.08 

2.55     i 

!      XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.15 

0.95 

0.05 

2.11     i 

!      XXX 

1.55 

1.22 

0.05 

2.58    : 

!      XXX 

0.97 

0.95 

0.05 

1.95   : 

!      XXX 

0.00 

0,00 

0.00 

0.00 

XXX 

0.48 

0.70 

0.05 

1.21    : 

!      XXX 

•All 
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ADOEHMM  I 

REUTIVE  VALUE  UHITS  (RWa)  AND  REUTS 


INFOHNATICM 


ttCKS* 


92316 

92317 

92325 

92326 

92330 

92335 

92340 

92341 

92342 

92352 

92353 

92354 

92355 

9235« 

92370 

92371 

92390 

92391 

92392 

92393 

92395 

92396 

92499 

92502 

92504 

92506 

92507 

92508 

92511 

92512 

92516 

92S20 

92531 

92532 

92S33 

92534 

92541 

92541 

92541 

92542 

92S42 

92542 

92543 

92543 

92543 

925U 

925U 

925U 

92545 

92545 

92545 

92546 

92546 

92546 

92547 

92551 

92552 

92553 

92555 

92556 

92557 

92559 

92560 

92561 

92562 

92563 

92564 

92565 

•All 


WX   STATUS 


DCSCXIPTICN 


PRESOtlPTICH  OF  CONTACT  LENS 
PRESCXIPTIOM  Of  CONTACT  LEMS 
MODIFICATION  or  CONTACT  LENS 
REPLACEMENT  OF  CONTACT  LENS 
FITTIN6  OF  ARTIFICIAL  ETE 
FITTING  OF  ARTIFICIAL  ETE 
FITTINC  OF  SPCCTAaES 
FITTIN6  OF  SPECTACLES 
FITTINC  OF  SPECTACLES 
SPECIAL  SPECTACLES  FITTIN6 
SPECIAL  SPECTACLES  FITTIN6 
SPECIAL  SPECTACLES  FITTINC 
SPECIAL  SPECTACLES  FITTINC 
EYE  P«OSTHESIS  SERVICE 
REPAIR  t  ADJUST  SPECTACLES 
REPAIR  I   ADJUST  SPECTACLES 
SUPPLY  OF  SPECTACLES 
SUPPLY  OF  CONTACT  LENSES 
SUPPLY  OF  LOU  VISION  AIDS 
SUPPLY  OF  ARTIFICIAL  EYE 
SUPPLY  OF  SPECTACLES 
SUPPLY  OF  CONTACT  LENSES 
EYE  SERVICE  OR  PROCEDURE 
EAR  AND  THROAT  EXAMINATION 
EAR  MICROSCOPY  EXAMINATION 
SPEECH  t  HEARING  EVALUATION 
SPEECH/HEARING  THERAPY 
SPEECH/HEARING  THERAPY 
NASOPHARYNGOSCOPY 
NASAL  FUNCTION  STUDIES 
FACIAL  NERVE  FUNCTION  TEST 
LARYNGEAL  FUNCTION  STUDIES 
SPONTANEOUS  NYSTAGMUS  STUDY 
POSITIONAL  NYSTAGMUS  STUDY 
CALORIC  VESTIBULAR  TEST 
OPTOKINETIC  NYSTAGMUS 
SPONTANEOUS  NYSTAGMUS  TEST 
SPONTANEOUS  NYSTAGMUS  TEST 
SPONTANEOUS  NYSTAGMUS  TEST 
POSITIONAL  NYSTAGMUS  TEST 
POSITIONAL  NYSTAGMUS  TEST 
POSITIONAL  NYSTAGMUS  TEST 
CALORIC  VESTIBULAR  TEST 
CALORIC  VESTIBULAR  TEST 
CALORIC  VESTIBULAR  TEST 
OPTOKINETIC  NYSTAGMUS  TEST 
OPTOKINETIC  NYSTAGMUS  TEST 
OPTOKINETIC  NYSTAGMUS  TEST 
OSCILLATING  TRACKING  TEST 
OSCILLATING  TRACKING  TEST 
OSCILLATING  TRACKING  TEST 
TORSION  SWING  RECORDING 
TORSION  SWING  RECORDING 
TORSION  SUING  RECORDING 
SUPPLEMENTAL  ELECTRICAL  TEST 
PURE  TONE  HEARING  TEST.  AIR 
PURE  TONE  AUDIOMETRY,  AIR 
AUDIOMETRY,  AIR  t   BONE 
SPEECH  THRESHOLD  AUDIOMETRY 
SPEECH  AUDIOMETRY,  COMPLETE 
COMPREHENSIVE  HEARING  TEST 
GROUP  AUDICMETRIC  TESTING 
BEKESY  AUDIOMETRY,  SCREEN 
BESSY  AUDIOMETRY,  DIAGNOSIS 
LOUDNESS  BALANCE  TEST 
TONE  DECAY  HEARING  TEST 
SI SI  HEARING  TEST 
STENGER  TEST,  PURE  TONE 


ric  CPT  NCPCS  Copyright  1991  AMrican  Ntdtcal  AsMcIation 

■-122 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


PRACTICE 

MAL- 

SaiRCE      GLOML 

uonc 

EXPENSE 

PRACTICE 

TOTAL        OF  WORK       Fa 

RVU* 

RWiN 

R1AM 

RVU*            RVUa         PERIOD 

0.72 

1.00 

0.04 

1.76            2 

XXX 

0.4« 

0.41 

0.02 

0.91            2 

XXX 

0.00 

0.59 

0.01 

0.40 

XXX 

0.00 

1.65 

0.06 

1.71 

XXX 

1.13 

1.19 

0.09 

2.41            2 

XXX 

0.48 

2.08 

0.11 

2.67            2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

aoi 

0.00 

0.00 

0.00 

0.00 

nx 

0.38 

0.31 

0.01 

0.70            2 

XXX 

0.53 

0.42 

0.01 

0.96            2 

XXX 

0.00 

8.09 

0.10 

8.99 

«x 

0.00 

4.35 

0.01 

4.36 

XXX 

0.00 

0.97 

0.05 

1.02 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.63 

0.02 

0.65 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

4.05 

0.02 

4.07 

XXX 

0.00 

12.60 

0.71 

13.31 

XXX 

0.00 

1.38 

0.10 

1.48 

XXX 

0.00 

2.30 

0.08 

2.38 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.59 

1.17 

0.12 

2.88            i 

000 

0.19 

0.27 

0.02 

0.48           3 

XXX 

0.91 

0.56 

0.05 

1.52           I 

!              XXX 

0.56 

0.34 

0.03 

0.93           i 

!              XXX 

0.27 

0.19 

0.02 

0.48            i 

!              XXX 

0.88 

0.89 

0.09 

1.86            1 

000 

0.59 

0.50 

0.05 

1.14            i 

!              XXX 

0.45 

0.41 

0.04 

0.90            i 

!              XXX 

0.80 

0.57 

0.05 

1.42           : 

!              XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.42 

0.81 

0.08 

1.31            1 

XXX 

0.00 

0.33 

0.03 

0.36 

XXX 

0.42 

0.48 

0.05 

0.95 

XXX 

0.34 

0.56 

0.06 

0.96           i 

I              XXX 

0.00 

0.19 

0.02 

0.21 

XXX 

0.34 

0.37 

0.04 

0.75           J 

I              XXX 

0.39 

0.72 

0.08 

1.19          ; 

I              XXX 

0.00 

0.28 

0.03 

0.31 

XXX 

0.39 

O.U 

0.05 

0.88 

i              XXX 

0.27 

0.42 

0.04 

0.73           . 

I              XXX 

0.00 

0.14 

0.01 

0.15 

XXX 

0.27 

0.28 

0.03 

0.58 

I               XXX 

0.24 

0.34 

0.03 

0.61 

I              XXX 

0.00 

0.13 

0.01 

0.14 

XXX 

0.24 

0.21 

0.02 

0.47 

2              XXX 

0.30 

0.44 

0.04 

0.78 

2              XXX 

0.00 

0.13 

0.01 

0.14 

XXX 

0.30 

0.31 

0.03 

0.64 

2              XXX 

0.00 

0.57 

0.06 

0.63 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

O.U 

0.04 

0.48 

XXX 

0.00 

0.67 

0.07 

0.74 

XXX 

0.00 

0.37 

0.04 

0.41 

XXX 

0.00 

0.58 

0.06 

0.64 

XXX 

0.00 

1.18 

0.13 

1.31 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.72 

0.07 

0.79 

XXX 

0.00 

0.41 

0.04 

0.45 

XXX 

0.00 

0.37 

0.04 

0.41 

XXX 

0.00 

0.47 

0.05 

0.52 

XXX 

0.00 

0.39 

0.04 

0.43 

XXX 
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RDOENDUN  B 
REUTIVE  VALUE  UNITS  (RVUa)  AND  REUTED  INFORMATION 


NCPCS*    NOD   STATUS 


DESCRIPTION 


92567 

92S6B 

92569 

92571 

92572 

92573 

92574 

92575 

92576 

92577 

92578 

92580 

92582 

92585 

92584 

92585 

92589 

92590 

92591 

92592 

92593 

92594 

92595 

92596 

92S99 

92950 

92953 

92960 

92970 

92971 

92975 

92977 

92962 

92964 

92966 

92990, 

9S000 

93005 

93010 

93012 

93014 

93015 

93017 

93018 

93024 

93024 

93024 

93040 

93041 

93042 

93201 

93202 

93204 

93205 

93208 

93209 

9S210 

93210 

93210 

93220 

93221 

93222 

93224 

93225 

93226 

93227 

93230 

93231 


TC 
26 


TC 
26 


TYNPANOMETRY 
ACOUSTIC  REFLEX  TESTINC 
ACOUSTIC  REFLEX  DECAY  TEST 
FILTERED  SPEECH  HEARING  TEST 
STA6GERE0  SPONDAIC  UQRO  TEST 
LCMMRO  TEST 
SWINGING  STORY  TEST 
SENSORINEURAL  ACUITY  TEST 
SYNTHETIC  SENTENCE  TEST 
STENGER  TEST,  SPEECH 
DELATED  AUDITORY  FEBMAOC 
ELECTRODERMAL  AUDIOMETRY 
C0NOITIQNIH6  PUV  AUDIONETRT 
SELECT  PICTURE  AUDIONETRT 
ELECTROCOCHLEOGRAPHT 
iRAIHSTEN  EVOKED  AUDIOMETRY 
AUDITORY  FUNCTION  TEST(S) 
HEARING  AID  EXAM,  ONE  EAR 
HEARING  AID  EXAM,  SOTH  EARS 
HEARING  AID  CHECK,  ONE  EAR 
HEARING  AID  CHECK.  BOTH  EARS 
ELECTRO  HEARING  AID  TEST,ONE 
ELECTRO  HEARINGAID  TEST, BOTH 
EAR  PROTECTOR  EVALUATION 
ENT  PROCEDURE/SERVICE 
HEART/LUNGRESUSC I TAT I ON/CPR 
TEMPORARY  EXTERNAL  PACING 
HEART  ELECTROCONVERSIOM 
CARDIQASSIST,  INTERNAL 
CARDIOASSIST.  EXTERNAL 
DISSOLVE  CLOT,  HEART  VESSEL 
DISSOLVE  CLOT,  HEART  VESSEL 
CORONARY  ARTERY  DILATION 
CORONARY  ARTERY  DIUTION 
REVISION  OF  AORTIC  VALVE 
REVISION  OF  PULMONARY  VALVE 
ELECTROCARDIOGRAM,  COMPLETE 
ELECTROCARDIOGRAM,  TRACING 
ELECTROCARDIOGRAM  REPORT 
TRANSMISSION  OF  EC6 
REPORT  ON  TRANSMITTED  ECG 
CARDIOVASCULAR  STRESS  TEST 
CARDIOVASCULAR  STRESS  TEST 
CARDIOVASCULAR  STRESS  TEST 
CARDIAC  DRUG  STRESS  TEST 
CARDIAC  DRUG  STRESS  TEST 
CARDIAC  DRUG  STRESS  TEST 
RHYTHM  ECG  WITH  REPORT 
RHYTHM  ECG,  TRACING 
RHYTHM  ECG,  REPORT 
PHONOCAROIOGRAM  t  ECG  LEAD 
PHONOCARDIOGRAN  I   ECG  LEAD 
PNOHOCAROIOGRAM  t  ECG  LEAD 
SPECIAL  PHONOCARDIOGRAN 
SPECIAL  PHONOCARDIOGRAN 
SPECIAL  PHONOCARDIOGRAN 
INTRACARDIAC  PHONOCARDIOGRAN 
INTRACARDIAC  PHONOCARDIOGRAN 
INTRACARDIAC  PHONOCARDIOGRAN 
VECTORCARDIOGRAN 
VECTORCAROIOGRAN  TRACING 
VECTORCARDIOGRAM  REPORT 
ECC  NON I TOR/REPORT,  24  HRS 
EC6  MONITOR/RECORD,  24  HRS 
ECC  MONITOR/REPORT,  24  HRS 
ECG  NQNITOR/REVIEU,  24  HRS 
ECC  NON  I  TOR/REPORT,  24  HRS 
ECC  NONITOR/RECORO,  24  HRS 


PRACTICE 

MAL- 

SOURCE 

aOSAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RWto 

RVUn 

RIAJa 

RMIt 
0.59 

RVUa 

PERIOD 

0.00 

0.53 

0.06 

MX 

0.00 

0.37 

0.04 

0.41 

nx 

0.00 

0.41 

0.04 

0.45 

HOC 

0.00 

0.38 

0.04 

0.42 

m 

0.00 

0.08 

0.01 

0.09 

m 

0.00 

0.34 

0.04 

0.36 

aa 

0.00 

1.22 

0.09 

1.31 

m 

0.00 

0.30 

o.as 

0.53 

m 

0.00 

O.U 

0.05 

0.49 

m 

0.00 

0.72 

0.06 

0.60 

am 

0.00 

0.56 

0.05 

0.61 

aa( 

0.00 

0.68 

0.07 

o.rj 

« 

0.00 

0.73 

0.07 

0.60 

nx 

0.00 

0.89 

0.09 

0.96 

nx 

0.00 

2.49 

0.26 

2.75 

aoi 

0.00 

3.42 

0.31 

5.73 

XXX 

0.00 

0.55 

0.06 

0.61 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XKX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

XM 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.60 

0.06 

0.66 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

2.81 

2.40 

0.18 

5.39 

006 

0.24 

-     2.11 

0.15 

2.50 

000 

2.99 

1.96 

0.16 

5.15 

000 

J.71 

3.66 

0.43 

7.60 

000 

1.86 

1.16 

0.08 

5.10 

000 

7.64 

6.02 

O.U 

14.10 

000 

0.00 

8.10 

0.58 

8.68 

xn 

10.21 

17.29 

1.29 

28.79 

000 

1.91 

6.00 

0.46 

8.57 

000 

21  .U 

12.68 

0.95 

55.07 

000 

17.10 

10.11 

0.75 

27.96 

000 

0.16 

0.61 

0.04 

0.85 

xn 

0.00 

0.45 

0.03 

0.48 

xn 

0.16 

0.16 

0.01 

0.55 

xn 

0.00 

0.21 

0.02 

0.25 

xn 

0.16 

0.22 

0.02 

0.40 

xn 

0.47 

2.53 

0.18 

5.18 

xn 

0.00 

1.72 

0.12 

1.84 

xn 

0.47 

0.81 

0.06 

1.34 

xn 

1.ZS 

2.55 

0.20 

3.96 

xn 

0.00 

0.77 

0.06 

0.85 

xn 

1.23 

1.78 

0.14 

5.15 

xn 

0.16 

0.26 

0.02 

O.U 

xn 

0.00 

0.14 

0.01 

0.15 

xn 

0.16 

0.12 

0.01 

0.29 

xn 

O.U 

0.68 

0.05 

1.17 

xn 

0.00 

0.39 

0.03 

0.42 

xn 

O.U 

0.29 

0.02 

0.75 

xn 

0.49 

0.97 

0.07 

1.55 

xn 

0.00 

0.38 

0.03 

0.41 

xn 

0.49 

0.59 

0.04 

1.12 

xn 

0.97 

1.20 

0.08 

2.25 

xn 

0.00 

0.34 

0.02 

0.56 

xn 

•      0.97 

0.86 

0.06 

1.89 

xn 

0.27 

0.85 

0.06 

1.18 

xn 

0.00 

0.38 

0.03 

0.41 

xn 

0.27 

0.47 

0.03 

0.77 

xn 

0.56 

'■    4.16 

0.30 

5.02 

xn 

0.00 

1.17 

0.09 

1.26 

xn 

0.00 

2.07 

0.15 

2.22 

xn 

0.S6 

0.92 

0.06 

1.54 

xn 

0.56 

4.11 

0.29 

4.96 

xn 

0.00 

1.23 

0.09 

1.52 

xn 

•All 
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M>OCHDUN  ■ 
KUTIVf  VALUE  UNITS  {VM»i   AND  RELATED  INFOMATION 


HCPCS*    NOD   STATUS 


DESCRIPTION 


PtACTICE    NAL-  SOURCE   CLOML 

WORK    EXPENSE   PRACTICE  TOTAL    OF  WORI(   FEE 
RVM     RVU*     RMM    R>AM     RVIM    PUtCO 


93232 

93233 

93235 

93236 

93237 

9S25S 

93255 

93255 

9S268 

93268 

93266 

93278 

93278 

93278 

93280 

93280 

93280 

93307 

93307 

93307 

93308 

93308 

93308 

93312 

93312 

93312 

93320 

93320 

93320 

93321 

93321 

93321 

93325 

93350 

93350 

93350 

93501 

93501 

93501 

93503 

93505 

93505 

93505 

93510 

93510 

93510 

93511 

93511 

93511 

935U 

935U 

935U 

93524 

93524 

93524 

93526 

93526 

93526 

93527 

93527 

93527 

93528 

93528 

93528 

93529 

93529 

93529 

93536 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 

TC 
26 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

rc 

26 

TC 
26 

TC 
26 

TC 
26 


•All 


ECS  NOH I TOR/REPORT,  24  NRS 

0.00 

1.75 

0.12 

1.87 

XXX 

ECS  NOHITOR/REVIEW,  24  NRS 

0.56 

1.13 

0.08 

1.77     2 

XXX 

ECS  NOM I TOR/REPORT,  24  NRS 

0.47 

2.97 

0.20 

3.64     2 

XXX 

ECS  MMITOR/REPORT,  24  MRS 

0.00 

2.01 

0.14 

2.15 

XXX 

ECS  MONITOR/REVIEW,  24  NRS 

0.47 

0.96 

0.06 

1.49     2 

XXX 

AKXCARDIOGRAPNT 

0.18 

0.31 

0.02 

0.51     2 

XXX 

APEXCARDIOGRAPNT 

0.00 

0.15 

0.01 

0.16 

XXX 

APCXCAROIOGRAPNT 

0.18 

0.16 

0.01 

0.35     2 

XXX 

ECS  RECORD/REVIEU 

0.36 

0.93 

0.09 

1.38     2 

XXX 

ECS  RECORD/REVIEW 

0.00 

0.55 

0.06 

0.61 

XXX 

ECS  RECORD/REVIEW 

0.36 

0.38 

0.03 

0.77     2 

XXX 

EC8/SI6NAL-AVERASED 

0.36 

1.M 

0.20 

2.40     2 

XXX 

EC6/SI6NAL-AVERA6ED 

0.00 

1.05 

0.14 

1.19 

XXX 

E06/SISNAL-AVERAGED 

0.36 

0.79 

0.06 

1.21     2 

XXX 

CAVIAC  FLUOROSCCPY 

0.45 

0.85 

0.07 

1.37     2 

XXX 

CARDIAC  FLUOROSCOPY 

0.00 

0.34 

0.03 

0.37 

XXX 

CARDIAC  FLUOROSCOPY 

0.45 

0.51 

0.04 

1.00     2 

XXX 

ECNO  EXAM  OF  NEART 

0.41 

5.02 

0.37 

5.80     2 

XXX 

ECNO  EXAM  OF  NEART 

0.00 

3.77 

0.28 

4.05 

XXX 

ECNO  EXAM  OF  NEART 

0.41 

1.25 

0.09 

1.75     2 

XXX 

ECNO  EXAM  OF  NEART 

0.15 

1.43 

0.10 

1.68     1 

XXX 

ECNO  EXAM  OF  HEART 

0.00 

0.71 

0.05 

0.76 

XXX 

ECNO  tun  OF  NEART 

0.15 

0.72 

0.05 

0.92     1 

XXX 

ECNO  EXAM  OF  NEART 

0.53 

3.51 

0.29 

4.33     2 

XXX 

ECNO  EXAM  OF  NEART 

0.00 

2.08 

0.17 

2.25 

XXX 

ECNO  EXAM  OF  NEART 

0.53 

1.43 

0.12 

2.08     2 

XXX 

OOPPUR  ECNO  EXAM,  NEART 

0.39 

2.46 

0.18 

3.03     2 

XXX 

OOPPLER  ECNO  EXAM.  NEART 

0.00 

1.73 

0.13 

1.86 

XXX 

DOPPLER  ECNO  EXAM,  NEART 

0.39 

0.73 

0.05 

1.17     2 

XXX 

OOPPLER  ECNO  EXAM,  NEART 

0.15 

0.45 

0.03 

0.63     2 

XXX 

OOPPLER  ECNO  EXAM,  HEART 

0.00 

0.16 

0.01 

0.17 

XXX 

DOPPLER  ECNO  EXAM,  HEART 

0.15 

0.29 

0.02 

0.46     2 

XXX 

OOPPLER  COLOR  FLOW 

0.00 

2.95 

0.25 

3.20 

XXX 

ECNO  EXAM  OF  HEART 

1.20 

2.47 

0.17 

3.84     2 

XXX 

ECNO  EXAM  OF  NEART 

0.00 

1.63 

0.11 

1.74 

XXX 

ECNO  EXAM  OF  NEART 

1.20 

0.84 

0.06 

2.10     2 

HXX 

R16NT  NEART  CATHETERIZATION 

3.18 

19.99 

1.56 

24.73     2 

000 

RI6NT  NEART  CATHETERIZATION 

0.00 

16.18 

1.21 

17.39 

000 

RI6NT  NEART  CATHETERIZATION 

3.18 

3.81 

0.35 

7.34     2 

000 

INSERT/PLACE  NEART  CATHETER 

2.56 

2.50 

0.37 

5.43     2 

000 

BIOPSY  OF  NEART  LININ6 

4.80 

5.11 

0.45 

10.36     2 

000 

SIOPST  OF  NEART  LININ6 

0.00 

1.92 

0.16 

2.08 

000 

■lOPST  OF  NEART  LININ6 

4.80 

3.19 

0.29 

8.28     2 

000 

LEFT  NEART  CATHETERIZATION 

4.51 

33.73 

2.51 

40.75     2 

000 

LEFT  NEART  CATHETERIZATION 

0.00 

29.47 

2.20 

31.67 

000 

LEFT  NEART  CATHETERIZATION 

4.51 

4.26 

0.31 

9.08     2 

uuo 

LEFT  NEART  CATHETERIZATION 

5.31 

32.23 

2.41 

39.95     2 

000 

LEFT  HEART  CATHETUIZATIOM 

0.00 

29.47 

2.20 

31.67 

000 

LEFT  HEART  CATHETERIZATION 

5.31 

2.76 

0.21 

8.28     2 

000 

LEFT  HEART  CATHETERIZATION 

7.43 

34.26 

2.59 

a.28     2 

000 

UFT  HEART  CATHETERIZATION 

0.00 

29.47 

2.20 

31.67 

000 

LEFT  HEART  CATHETERIZATION 

7.43 

4.79 

0.39 

12.61     2 

000 

LEH  HEART  CATHETERIZATION 

7.32 

42.22 

3.14 

52.68     2 

000 

LEH  NEART  CATHETERIZATION 

0.00 

37.32 

2.79 

40.11 

000 

LEH  «EART  CATNETaiZATION 

7.32 

4.90 

0.35 

12.57     2 

000 

RT  I   LT  NEART  CATHETERS 

6.23 

44.42 

3.29 

53.94     2 

000 

RT  8  LT  NEART  CATHETERS 

0.00 

37.32 

2.79 

40.11 

000 

RT  ft  LT  HEART  CATHETERS 

6.23 

7.10 

0.50 

13.83     2 

000 

RT  ft  LT  HEART  CATHETERS 

7.67 

U.85 

3.32 

55.84     2 

000 

RT  ft  LT  HEART  CATHETERS 

0.00 

37.32 

2.79 

40.11 

000 

RT  ft  LT  NEART  CATHETERS 

7.67 

7.53 

0.53 

15.73     i 

000 

RT  ft  LT  HEART  CATHETERS 

9.48 

41.99 

3.13 

54.60     i 

000 

RT  ft  LT  NEART  CATHETERS 

0.00 

37.32 

2.79 

40.11 

000 

RT  ft  LT  HEART  CATHETERS 

9.48 

4.67 

0.34 

14.49     2 

!     XKW 

RT,  LT  NEART  CATHETERIZATION 

0.00 

0.00 

0.00 

0.00 

000 

RT,  LT  NEART  CATHETERIZATION 

0.00 

37.32 

2.79 

40.11 

000 

RT,  LT  NEART  CATHETERIZATION 

5.05 

3.09 

0.23 

8.37     i 

i             000 

INSERT  CIRCUUTION  ASSIST 

5.69 

8.35 

0.75 

14.79     J 

(     000 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTED  INFORMATION 


PRACTICE 

HAL- 

SOURCE   GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS* 

NOD   STATUS           DESCRIPTION 

RVUs 

rut 

RVUs 

nw             RVUt    PERIOD 

93541 

k     INJEaiON  FOR  LUNG  ANGIOGRAM 

0.21 

2.18 

0.16 

2.55     2 

000 

93542 

i           INJECTION  FOR  HEART  X-RAYS 

0.21 

2.20 

0.16 

2.57     2 

000 

93543 

[           INJECTION  FOR  HEART  X-RAYS 

0.21 

1.57 

0.11 

1.89     2 

000 

9S5U 

[           INJECTION  FOR  AORTOGRAPHY 

0.21 

1.54 

0.11 

1.86     2 

000 

93545 

[           INJECTION  FOR  CORONARY  XRAYS 

0.21 

3.43 

0.25 

3.89     2 

000 

93546 

k    NEART  CATHETER  ft  ANGIOGRAM 

4.72 

39.82 

2.96 

47.50     2 

000 

93546 

TC    1 

i          NEART  CATHETER  ft  ANGIOGRAM 

0.00 

32.99 

2.47 

35.46 

000 

93546 

26    1 

i          NEART  CATHETER  ft  ANGIOGRAM 

4.72 

6.83 

0.49 

12.04     2 

000 

93547 

i          NEART  CATHETER  ft  ANGIOGRAM 

4.94 

41.44 

3.08 

49.46     2 

000 

93547 

TC    / 

{           NEART  CATHETER  ft  ANGIOGRAM 

0.00 

32.99 

2.47 

35.46 

000 

93547 

26    t 

i           NEART  CATHETER  ft  ANGIOGRAM 

4.94 

8.45 

0.61 

14.00     : 

!     000 

93548 

i          NEART  CATHETER  ft  ANGIOGRAM 

5.15 

42.26 

3.14 

50.55    : 

!      000 

93548 

TP    1 

i           HEART  CATHETER  ft  ANGIOGRAM 

0.00 

32.99 

2.47 

35.46 

000 

93548 

26    1 

k    NEART  CATHETER  ft  ANGIOGRAM 

5.15 

9.27 

0.67 

15.09     I 

E      000 

93549 

k    NEART  CATHETER  ft  ANGIOGRAM 

6.65 

43.79 

3.25 

53.69     i 

!      000 

93549 

TC    / 

k    NEART  CATHETER  ft  ANGIOGRAM 

0.00 

32.99 

2.47 

35.46 

000 

93549 

26    t 

k    NEART  CATHETER  ft  ANGIOGRAM 

6.65 

10.80 

0.78 

18.23     i 

!     000 

93550 

k    NEART  CATHETER  ft  ANGIOGRAM 

6.87 

45.37 

3.37 

55.61    ; 

!     000 

93550 

TC    t 

k    HEART  CATHETER  ft  ANGIOGRAM 

0.00 

32.99 

2.4r 

35.46 

000 

93550 

26    J 

k    NEART  CATHETER  ft  ANGIOGRAM 

6.87 

12.38 

0.90 

20.15     i 

(      000 

93551 

i          X-RAY  AORTOCORONARY  BYPASS 

0.21 

1.49 

0.11 

1.81    : 

t             000 

93552 

I    HEART  CATHETER  ft  ANGIOGRAM 

5.15 

47.78 

3.54 

56.47     i 

!      000 

93552 

TC    / 

I    HEART  CATHETER  ft  ANGIOGRAM 

0.00 

36.87 

2.76 

39.63 

000 

93552 

26    i 

I    HEART  CATHETER  ft  ANGIOGRAM 

5.15 

10.91 

0.78 

16.84     2 

I              000 

93553 

I    HEART  CATHETER  ft  ANGIOGRAM 

5.36 

50.10 

3.74 

59.20     4 

>.             000 

93553 

TC    i 

I    HEART  CATHETER  ft  ANGIOGRAM 

0.00 

36.87 

2.76 

39.63 

000 

93553 

26    4 

I    HEART  CATHETER  ft  ANGIOGRAM 

5.36 

13.23 

0.98 

19.57     J 

t      000 

93561 

I    CARDIAC  OUTPUT  MEASUREMENT 

1.21 

1.28 

0.14 

2.63    : 

!     000 

93561 

TC    i 

I    CARDIAC  OUTPUT  MEASUREMENT 

0.00 

0.49 

0.05 

0.54 

000 

93561 

26    t 

k     CARDIAC  OUTPUT  MEASUREMENT 

1.21 

0.79 

0.09 

2.09    : 

!      000 

93S62 

\          CARDIAC  OUTPUT  MEASUREMENT 

0.38 

0.89 

0.10 

1.37     i 

!      000 

93562 

TC    i 

I    CARDIAC  OUTPUT  MEASUREMENT 

0.00 

0.37 

0.04 

0.41 

000 

93562 

26    J 

I    CARDIAC  OUTPUT  MEASUREMENT 

0.38 

0.52 

0.06 

0.96    : 

t              000 

93600 

I    BUNDLE  OF  HIS  RECORDING 

2.23 

5.76 

0.42 

8.41    : 

(     000 

93600 

TC    / 

I    BUNDLE  OF  HIS  RECORDING 

0.00 

2.33 

0.17 

2.50 

000 

93600 

26    / 

I    BUNDLE  OF  HIS  RECORDING 

2.23 

3.43 

0.25 

5.91   .  i 

I             000 

93602 

I     INTRA-ATRIAL  RECORDING 

2.23 

2.95 

0.22 

5.40     i 

I             000 

93602 

TC    1 

I     INTRA-ATRIAL  RECORDING 

0.00 

1.09 

0.08 

1.17 

000 

93602 

26    1 

I     INTRA-ATRIAL  RECORDING 

2.23 

1.86 

0.14 

4.23     i 

I              000 

93603 

\          RIGHT  VENTRICULAR  RECORDING 

2.23 

3.94 

0.28 

6.45     i 

t             000 

93603 

TC    1 

I    RIGHT  VENTRICULAR  RECORDING 

0.00 

1.64 

0.12 

1.76 

000 

93603 

26    J 

I    RIGHT  VENTRICULAR  RECORDING 

2.Z3 

2.30 

0.16 

4.69     i 

!     000 

93607 

I    RIGHT  VENTRICULAR  RECORDING 

3.U 

3.56 

0.26 

7.26     : 

I             000 

93607 

TC    1 

I    RIGHT  VENTRICULAR  RECORDING 

0.00 

1.24 

0.09 

1.33 

000 

93607 

26    J 

\          RIGHT  VENTRICULAR  RECORDING 

3.U 

2.32 

0.17 

5.93    : 

;    000 

93609 

I    NAPPING  OF  TACHYCARDIA 

10.61 

8.20 

0.60 

19.41    : 

!     000 

93609 

TC    / 

I    NAPPING  OF  TACHYCARDIA 

0.00 

4.16 

0.31 

4.47 

000 

93609 

26    i 

I    NAPPING  OF  TACHYCARDIA 

10.61 

4.04 

0.29 

14.94 

I              000 

93610 

I     INTRA-ATRIAL  PACING 

3.18 

3.66 

0.27 

7.11 

I              000 

93610 

TC    1 

I     INTRA-ATRIAL  PACING 

0.00 

1.22 

0.09 

1.31 

000 

93610 

26    / 

I     INTRA-ATRIAL  PACING 

3.18 

2.44 

0.18 

5.80     i 

I              000 

93612 

I     INTRAVENTRICULAR  PACING 

3.18 

4.04 

0.30 

7.52 

I              000 

93612 

TC    i 

t     INTRAVENTRICULAR  PACING 

0.00 

1.57 

0.12 

1.69 

000 

93612 

26    i 

\           INTRAVENTRICULAR  PACING 

3.18 

2.47 

0.18 

5.83 

I             000 

93615 

I    ESOPHAGEAL  RECORDING 

1.04 

0.67 

0.04 

1.75 

I             000 

93615 

TC    i 

(    ESOPHAGEAL  RECORDING 

0.00 

0.31 

0.02 

0.33 

000 

93615 

26    i 

I    ESOPHAGEAL  RECORDING 

1.04 

0.36 

0.02 

1.42 

I             000 

93616 

t    ESOPHAGEAL  RECORDING 

1.57 

1.75 

0.10 

3.42 

i      000 

93616 

TC    i 

(    ESOPHAGEAL  RECORDING 

0.00 

0.31 

0.02 

0.33 

000 

93616 

26    i 

t    ESOPHAGEAL  RECORDING 

1.57 

1.U 

0.08 

3.09 

Z     000 

93618 

\           NEART  RHYTHM  PACING 

3.18 

10.02 

0.72 

13.92 

I              000 

93618 

TC    / 

k    NEART  RHYTHM  PACING 

0.00 

3.61 

0.26 

3.87 

000 

93618 

26    / 

K           NEART  RHYTHM  PACING 

3.18 

6.41 

0.46 

10.05 

I      000 

93620 

K          ELECTROPHYSIOLOGY  EVALUATION 

12.21 

22.58 

1.62 

36.41 

{      000 

93620 

TC    i 

(    ELECTROPHYSIOLOGY  EVALUATION 

0.00 

8.32 

0.62 

8.94 

000 

93620 

26    / 

1    ELECTROPNYSiaOGY  EVALUATION 

12.21 

14.26 

1.00 

•27.47 

I              000 

93621 

C    ELECTROPHYSIOLOGY  EVALUATION 

0.00 

0.00 

0.00 

0.00 

000 

93621 

TC 

:    ELECTROPHYSIOLOGY  EVALUATION 

0.00 

0.00 

0.00 

0.00 

000 

•All 
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PRACTICE 

MAL- 

SOURCE 

GLOBAL 

UQtK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

HCPCS* 

NOD   STATUS           OCSCXIPTION 

RVUt 

RMiS 

tew 

RWl 
21. 

82 

RVU* 

PERIOD 

93621 

26    A 

ELECTRQPHYStOLOGY  EVALUATION 

13.34 

7.89 

0.59 

2 

000 

93622 

ELECTR0PNYSI0L06Y  EVALUATION 

0.00 

0.00 

0.00 

0.00 

000 

93622 

TC     C 

ELECTROPNYSIOLOGY  EVALUATION 

0.00 

0.00 

0.00 

0.00 

000 

93622 

26    A 

ELECTROf>HTSIOlOGY  EVALUATION 

13.42 

7.94 

0.59 

21.95 

2 

000 

93623 

STINUUTION,  PACINC  HEART 

0.00 

0.00 

0.00 

0.00 

000 

93623 

TC    C 

STINULATICN.  PACING  HEART 

0.00 

0.00 

0.00 

0.00 

000 

93623 

26    A 

STINUUTIOH,  PACING  HEART 

0.53 

0.32 

0.02 

0.87 

2 

000 

9362( 

ELECTROPHYSIOLOGIC  STUDY 

4.28 

5.14 

0.37 

9.79 

2 

000 

93624 

TC    A 

ELECTROPHYSIOLOGIC  STUDY 

0.00 

1.99 

0.15 

2.14 

000 

93624 

26    A 

ELECTROPHYSIOLOGIC  STUDY 

4.28 

3.15 

0.22 

7.65 

2 

000 

91611 

HEART  PACING,  NAPPING 

6.10 

12.90 

1.25 

20.25 

2 

000 

93631 

TC    A 

HFART  PACING,  HAPPING 

0.00 

0.28 

0.03 

0.31 

000 

93631 

26    A 

HEART  PACING,  NAPPING 

6.10 

12.62 

1.22 

19.94 

2 

000 

93640 

EVALUATION  HEART  DEVICE 

3.71 

2.63 

0.19 

6.53 

2 

000 

93640 

TC     A 

EVALUATION  HEART  DEVICE 

0.00 

0.43 

0.03 

0.46 

000 

93640 

26    « 

EVALUATION  HEART  DEVICE 

3.71 

2.20 

0.16 

6.07 

2 

000 

936S0 

ABLATE  HEART  DYSRHYTHM  FOCUS 

0.00 

0.00 

0.00 

0.00 

000 

936S0 

TC    C 

ABUTE  HEART  DYSRHYTHN  FOCUS 

0.00 

0.00 

0.00 

0.00 

000 

93650 

26    4 

ABLATE  HEART  DYSRHYTHM  FOCUS 

7.96 

4.71 

0.35 

13.02 

2 

000 

93M0 

TILT  TABLE  EVALUATION 

0.00 

0.00 

0.00 

0.00 

OOP 

93660 

TC     t 

TILT  TABLE  EVALUATION 

0.00 

0.00 

0.00 

0.00 

000 

93660 

26    t 

I     TILT  TABLE  EVALUATION 

1.06 

0.81 

0.09 

1.96 

2 

000 

93720 

i           TOTAL  BODY  PLETHYSMOGRAPHY 

0.18 

0.69 

0.07 

0.94 

2 

XXX 

93721 

,         1 

i           PLETHYSMOGRAPHY  TRACING 

0.00 

0.36 

0.04 

0.40 

XXX 

93722 

I     PLETHYSMOGRAPHY  REPORT 

0.18 

0.33 

0.03 

0.54 

2 

XXX 

93731 

\            ANALYZE  PACEMAKER  SYSTEM 

0.48 

0.75 

0.06 

1.29 

2 

XXX 

93731 

TC     1 

\           ANALYZE  PACEMAKER  SYSTEM 

0.00 

0.42 

0.03 

0.45 

XXX 

93731 

26    f 

I     ANALYZE  PACEMAKER  SYSTEM 

0.48 

0.33 

0.03 

0.84 

2 

XXX 

93732 

ANALYZE  PACEMAKER  SYSTEM 

0.69 

0.90 

0.08 

1.67 

2 

XXX 

93732 

TC    t 

i           ANALYZE  PACEMAKER  SYSTEM 

0.00 

0.46 

0.04 

0.50 

XXX 

93732 

26    1 

\            ANALYZE  PACEMAKER  SYSTEM 

0.69 

0.44 

0.04 

1.17 

2 

XXX 

93733 

\           TELEPHONE  ANALYSIS, PACEMAKER 

0.48 

0.78 

0.06 

1.32 

2 

XXX 

93733 

TC     t 

k     TELEPHONE  ANALYSIS, PACEMAKER 

0.00 

0.50 

0.04 

0.54 

XXX 

93733 

26    J 

\           TELEPHONE  ANALYSIS. PACEMAKER 

0.48 

0.28 

0.02 

0.78 

2 

XXX 

93734 

k     ANALYZE  PACEMAKER  SYSTEM 

0.39 

0.65 

0.06 

1.10 

2 

XXX 

93734 

TC    t 

k     ANALYZE  PACEMAKER  SYSTEM 

0.00 

0.33 

0.03 

0.36 

XXX 

93734 

26    / 

k     ANALYZE  PACEMAKER  SYSTEM 

0.39 

0.32 

0.03 

0.74 

2 

XXX 

93735 

k     ANALYZE  PACEMAKER  SYSTEM 

0.53 

0.85 

0.08 

1.46 

2 

XXX 

93735 

TC     / 

k     ANALYZE  PACEMAKER  SYSTEM 

0.00 

0.40 

0.04 

0.44 

XXX 

93735 

26    1 

«     ANALYZE  PACEMAKER  SYSTEM 

0.53 

0.45 

0.04 

1.02 

2 

XXX 

93736 

k     TELEPHONE  ANALYSIS, PACEMAKER 

0,39 

0.75 

0.07 

1.21 

1 

XXX 

93736 

TC    / 

k     TELEPHONE  ANALYSIS, PACEMAKER 

0.00 

0.46 

0.04 

0 

.50 

XXX 

93736 

26    / 

\           TELEPHONE  ANALYSIS.PAaMAKER 

0.39 

0.29 

0.03 

0 

.71 

1 

XXX 

93737 

\           ANALYZE  CAROIO/DEFIBRILLATOR 

0.47 

0.70 

0.05 

1 

.22 

2 

XXX 

93737 

TC     / 

k     ANALYZE  CAROIO/DEFIBRILLATOR 

0.00 

0.42 

0.03 

0 

.45 

XXX 

93737 

26    / 

I     ANALYZE  CAROIO/DEFIBRILLATOR 

0.47 

0.28 

0.02 

0 

.77 

2 

XXX 

9373a 

(     ANALYZE  CAROIO/DEFIBRILLATOR 

0.69 

0.87 

0.07 

1 

.63 

2 

XXX 

93738 

TC     / 

k     ANALYZE  CAROIO/DEFIBRILLATOR 

0.00 

0.46 

0.04 

0 

.50 

XXX 

93738 

26    / 

1     ANALYZE  CARDIO/DEFIBRILLATOR 

0.69 

0.41 

0.03 

1 

.13 

2 

XXX 

93740 

\           TEMPERATURE  GRADIENT  STUDIES 

0.16 

0.47 

0.04 

0 

.67 

2 

XXX 

93740 

TC    / 

t     TEMPERATURE  GRADIENT  STUDIES 

0.00 

0.16 

0.01 

0 

.17 

XXX 

93740 

26 

\           TEMPERATURE  GRADIENT  STUDIES 

0.16 

0.31 

0.03 

0 

.50 

2 

XXX 

93760 

\           CEPHALIC  THERMOGRAM 

0.16 

1.74 

0.17 

2 

.07 

2 

XXX 

93760 

TC 

1     CEPHALIC  THERMOGRAM 

0.00 

1.18 

0.12 

1 

.30 

XXX 

93760 

26 

X           CEPHALIC  THERMOGRAM 

0.16 

0.56 

0.05 

0 

.77 

2 

XXX 

93762 

A     PERIPHERAL  THERMOGRAM 

0.16 

1.30 

0.12 

1 

.58 

2 

XXX 

93762 

TC 

A     PERIPHERAL  THERMOGRAM 

0.00 

0.71 

0,07 

0 

.78 

XXX 

93762 

26 

A     PERIPHERAL  THERMOGRAM 

0.16 

0.59 

0.05 

0 

.80 

2 

XXX 

93770 

A     MEASURE  VENOUS  PRESSURE 

0.16 

0.19 

0.02 

0 

.37 

2 

XXX 

93770 

TC 

A     MEASURE  VENOUS  PRESSURE 

0.00 

0.02 

0.00 

0 

,02 

XXX 

93770 

26 

A     MEASURE  VENOUS  PRESSURE 

0.16 

0.17 

0.02 

0 

,35 

2 

XXX 

93784 

N     AMBULATORY  BP  MONITORING 

0.00 

0.00 

0.00 

0 

.00 

XXX 

93786 

■ 

H     AMBULATORY  BP  RECORDING 

0.00 

0.00 

0.00 

Q 

,00 

XXX 

93788 

. 

N     AMBULATORY  BP  ANALYSIS 

0.00 

0.00 

0.00 

0 

,00 

XXX 

93790 

H     REVIEW/REPORT  BP  RECORDING 

0.00 

0.00 

0.00 

0 

.00 

XXX 

93797 

A     CARDIAC  REHAB 

0.19 

0.31 

0.02 

0 

,52 

2 

000 

93798 

A     CARDIAC  REHAB/MONITOR 

0.29 

0.50 

0.04 

0 

,83 

2 

000 

93799 

C     CARDIOVASCULAR  PROCEDURE 

0.00 

0.00 

0.00 

c 

.00 

XXX 

HCPCS* 


MOD   STATUS 


ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTEO  INFORMATION 


OESOIPTION 


93850 

9           CEREMAL  ARTERY  STUDY 

93860 

B    CAROTID  ARTERY  STUDY 

93870 

»    CAROTID  ARTERY  IMAGING 

93875 

A    EXTRACRANIAL  STUDY 

93875 

TC 

A    EXTRACRANIAL  STUDY 

93875 

26 

A    EXTRACRANIAL  STUDY 

93880 

A    EXTRACRANIAL  STUDY 

93880 

TC 

A    EXTRACRANIAL  STUDY 

93880 

26 

A    EXTRACRANIAL  STUDY 

93882 

A    EXTRACRANIAL  STUDY 

93882 

TC 

A    EXTRACRANIAL  STUDY 

93882 

26 

A    EXTRACRANIAL  STUDY 

93886 

A     INTRACRANIAL  STUDY 

93886 

TC 

k           INTRACRANIAL  STUDY 

93886 

26 

A     INTRACRANIAL  STUDY 

9W88 

1     INTRACRANIAL  STUDY 

93888 

TC 

K           INTRACRANIAL  STUDY 

93888 

26 

1     INTRACRANIAL  STUDY 

93890 

t           UPPER  LIMB  ARTERY  STUDY 

93910 

»     LOWER  LIMB  ARTERY  STUDY 

93920 

\           UPPER  EXTREMITY  STUDY 

93920 

TC     i 

i           UPPER  EXTREMITY  STUDY 

93920 

26    i 

\          UPPER  EXTREMITY  STUDY 

93921 

\           LOUER  EXTREMITY  STUDY 

93921 

TC    i 

\           LOUER  EXTREMITY  STUDY 

93921 

26    1 

\           LOUER  EXTREMITY  STUDY 

93925 

\           LOUER  EXTREMITY  STUDY 

93925 

TC 

1    LOUER  EXTREMITY  STUDY 

93925 

26    / 

(     LOUER  EXTREMITY  STUDY 

93926 

\           LOUER  EXTREMITY  STUDY 

93926 

TC    / 

I    LOUER  EXTREMITY  STUDY 

93926 

26    / 

\           LOUER  EXTREMITY  STUDY 

93930 

(    UPPER  EXTREMITY  STUDY 

93930 

TC 

(    UPPER  EXTREMITY  STUDY 

93930 

26    / 

k    UPPER  EXTREMITY  STUDY 

93931 

(    UPPER  EXTREMITY  STUDY 

93931 

TC 

k    UPPER  EXTREMITY  STUDY 

93931 

26    t 

(    UPPER  EXTREMITY  STUDY 

93950 

>     LIMB  VEIN  STUDY 

93960 

>     VENOUS  FLOU  STUDY,  CALF 

93965 

I    EXTREMITY  STUDY 

93965 

TC    ! 

k    EXTREMITY  STUDY 

93965 

26    J 

(    EXTREMITY  STUDY 

93970 

\          EXTREMITY  STUDY 

93970 

TC    t 

I    EXTREMITY  STUDY 

93970 

26    t 

I    EXTREMITY  STUDY 

93971 

k    EXTREMITY  STUDY 

93971 

TC    t 

I    EXTREMITY  STUDY 

93971 

26    t 

I    EXTREMITY  STUDY 

93975 

\          VISCERAL  VASCULAR  STUDY 

93975 

TC    1 

\          VISCERAL  VASCULAR  STUDY 

93975 

26    4 

\          VISCERAL  VASCULAR  STUDY 

93976 

k    VISCERAL  VASCULAR  STUDY 

93976 

TC    I 

\          VISCERAL  VASCULAR  STUDY 

93976 

26    1 

\           VISCERAL  VASCULAR  STUDY 

93978 

\          VISCERAL  VASCULAR  STUDY 

93978 

TC     / 

i          VISCERAL  VASCULAR  STUDY 

93978 

26    t 

{          VISCERAL  VASCULAR  STUDY 

93979 

\          VISCERAL  VASCULAR  STUDY 

93979 

TC    / 

i          VISCERAL  VASCULAR  STUDY 

93979 

26    1 

I     VISCERAL  VASCULAR  STUDY 

94010 

[           BREATHING  CAPACITY  TEST 

94010 

TC    4 

i          BREATHING  CAPACITY  TEST 

94010 

26    t 

\          BREATHING  CAPACITY  TEST 

94060 

\          EVALUATION  OF  UHEEZING 

94060 

TC    1 

k    EVALUATION  OF  UHEEZINC 

94060 

26  .   1 

\          EVALUATION  OF  UHEEZING 

94070 

k    EVALUATION  OF  UHEEZING 

PRACTICE 

MAL- 

SOURCE 

CLOML 

UQMC 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

RVUi 

RMiS 

RMJs 

0.00 

RVUt 

PERIOD 

0;00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.23 

1.63 

0.17 

2.03 

2 

XXX 

0.00 

1.05 

0.11 

1.16 

XXX 

0.23 

0.58 

0.06 

0.87 

XXX 

0.64 

3.71 

0.42 

4.77 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.64 

0.48 

0.05 

1.17 

XXX 

0.31 

3.47 

0.40 

4.18 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.31 

0.24 

0.03 

0.58 

XXX 

0.96 

3.95 

0.45 

5.36 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.96 

0.72 

0.08 

1.76 

XXX 

0.47 

3.59 

0.41 

4.47 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.47 

0.36 

0.04 

0.87 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.32 

3.06 

0.32 

3.70 

XXX 

0.00 

2.38 

0.25 

2.63 

XXX 

0.32 

0.68 

0.07 

1.07 

XXX 

0,42 

2.43 

0.31 

3.16 

XXX 

0.00 

1.75 

0.22 

1.97 

.XXX 

0.42 

0.68 

0,09 

1.19 

XXX 

0.64 

3.71 

0.42 

4.77 

XXX 

0.00 

3.23 

0,37 

3.60 

XXX 

0.64 

0.48 

0,05 

1.17 

XXX 

0.31 

3.47 

0.40 

4.18 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.31 

0.24 

0.03 

0.58 

XXX 

0.54 

3.63 

0.41 

4.58 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.54 

0.40 

0.04 

0.98 

XXX 

0.26 

3.43 

0.39 

4.08 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.26 

0.20 

0.02 

0.48 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.36 

1.32 

0.16 

1.84 

XXX 

0.00 

0.82 

0.10 

0.92 

XXX 

0,36 

0.50 

0.06 

0.92 

XXX 

0,74 

3.80 

O.U 

4.98 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.74 

0.57 

0.07 

1.38 

XXX 

0.37 

3.51 

0.40 

4.28 

XXX 

0.00 

3.23 

0,37 

3.60 

XXX 

0.37 

0.Z3 

0.03 

0.68 

XXX 

-  1.06 

4.04 

0.46 

5.56 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

1.06 

0.81 

0.09 

1.96 

XXX 

0.54 

3.63 

0.41 

4.58 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.54 

0.40 

0.04 

0.98 

XXX 

0.71 

3.77 

0.43 

4.91 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.71 

0.54 

0.06 

1.31 

XXX 

0.36 

3.50 

0.40 

4.26 

XXX 

0.00 

3.23 

0.37 

3.60 

XXX 

0.36 

0.27 

0.03 

0.66 

■> 

XXX 

0.17 

0.71 

0.05 

0.93 

XXX 

0.00 

0.42 

0.03 

0.45 

XXX 

0.17 

0.29 

0.02 

0.48 

XXX 

0.32 

1.28 

0.09 

1.69 

XXX 

0.00 

0.89 

0.06 

0.95 

XXX 

0.32 

0.39 

0.03 

0.74 

XXX 

CM 

1.51 

0.11 

2.26 

XXX 

*AU  nuwric  CPT  HCPCS  Copyright  1991  Aaerican  Medical  Association 

B-126 


*All  nuitric  CPT  HCPCS  Cop/right  1991  AMrlcan  Nadtcal  Association 
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PRAaiCE 

MAL- 

GLOML 

gORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

MCPCS* 

NCO   STAUJS           OESOtlPTIOM 

RMM 

RWM 

RVUt 

RVUS 
1.20 

V*it 

PERIOD 

94070 

TC    4 

\           EVALUATION  OF  WNEEZIH6 

0.00 

1.12 

O.oe 

XXX 

M070 

26    I 

\           EVALUATION  Of  WHEEZING 

0.64 

0.39 

0.03 

1.06 

XXX 

M150 

\           VITAL  CAPACITY  TEST 

0.11 

0.20 

0.02 

0.33 

XXX 

M1S0 

TC    1 

\          VITAL  CAPACITY  TEST 

0.00 

o.oe 

0.01 

0.09 

XXX 

M150 

26    4 

\          VITAL  CAPACITY  TEST 

0.11 

0.12 

0.01 

0.24 

XXX 

94160 

\          VITAL  CAPACITY  SCXEEHIHG 

0.19 

0.34 

0.02 

0.55 

XXX 

94160 

TC    1 

\          VITAL  CAPACITY  SOtEENING 

0.00 

0.14 

0.01 

0.15 

XXX 

94160 

26    1 

\          VITAL  CAPACITY  SOtEENING 

0.19 

0.20 

0.01 

0.40 

XXX 

94200 

I     LUNG  FUNCTION  TEST  (MBC/NW) 

0.11 

0.40 

0.03 

0.54 

XXX 

94200 

TC    1 

\            LUNG  FUNCTION  TEST  (MBC/MW) 

0.00 

0.21 

0.02 

0.23 

XXX 

94200 

26    / 

\            LUNG  FUNCTION  TEST  (MBC/MW) 

0.11 

0.19 

0.01 

0.31 

XXA 

94240 

\           RESIDUAL  LUNC  CAPACITY 

0.27 

0.71 

0.05 

1.03 

XXX 

94240 

TC    t 

\           RESIDUAL  LUNG  CAPACITY 

0.00 

0.47 

0.03 

0.50 

XXX 

94240 

26    1 

\           RESIDUAL  LUNG  CAPACITY 

0.27 

0.24 

0.02 

0.53 

XXX 

94250 

\           EXPIRED  GAS  COLLECTION 

0.11 

0.24 

0.02 

0.37 

XXX 

94250 

TC     1 

k     EXPIRED  GAS  COLLECTION 

0.00 

0.09 

0.01 

0.10 

XXX 

94250 

26    / 

\           EXPIRED  GAS  COLLECTION 

0.11 

0.15 

0.01 

0.27 

XXX 

94260 

k     THORACIC  GAS  VOLUME 

0.13 

0.57 

0.04 

0.74 

XXX 

94260 

TC     < 

k     THORACIC  GAS  VOLUME 

0.00 

0.30 

0.02 

0.32 

XXX 

94260 

26    i 

k     THORACIC  GAS  VOLUME 

0.13 

0.27 

0.02 

0.42 

XXX 

94350 

k     LUNC  NITROGEN  UASHOUT  CURVE 

0.27 

0.52 

0.03 

0.82 

XXX 

94350 

TC     < 

k     LUNG  NITROGEN  UASHOUT  CURVE 

0.00 

0.30 

0.02 

0.32 

XXX 

94350 

26    / 

k     LUNG  NITROGEN  UASHOUT  CURVE 

0.27 

0.22 

0.01 

0.50 

XXX 

94360 

k     MEASURE  AIRFLOU  RESISTANCE 

0.27 

0.49 

0.03 

0.79 

XXX 

94360 

TC    / 

k     MEASURE  AIRFLOU  RESISTANCE 

0.00 

0.29 

0.02 

0.31 

XXX 

94360 

26    i 

k    MEASURE  AIRFLOU  RESISTANCE 

0.27 

0.20 

0.01 

0.48 

XXX 

94370 

k     BREATH  AIRUAY  CLOSING  VOLUME 

0.27 

0.29 

0.02 

0.58 

XXX 

94370 

TC    4 

k     BREATH  AIRUAY  CLOSING  VOLUME 

0.00 

0.15 

0.01 

0.16 

XXX 

94370 

26    / 

k     BREATH  AIRUAY  CLOSING  VOLUME 

0.27 

0.14 

0.01 

0.42 

XXX 

94375 

k     RESPIRATORY  FLOW  VOLUME  LOOP 

0.32 

0.65 

0.04 

1.01 

XXX 

94375 

TC    / 

k     RESPIRATORY  FLOW  VOLUME  LOOP 

0.00 

0.43 

0.03 

0.46 

XXX 

94375 

26    t 

k     RESPIRATORY  FLOU  VOLUME  LOOP 

0.32 

0.22 

0.01 

0.55 

XXX 

94400 

k     C02  BREATHING  RESPONSE  CURVE 

0.42 

0.73 

0.15 

1.30 

XXX 

94400 

TC     / 

k     C02  BREATHING  RESPONSE  CURVE 

0.00 

0.23 

0.02 

0.25 

XXX 

94400 

26    / 

k     C02  BREATHING  RESPONSE  CURVE 

0.42 

O.SO 

0.13 

1.05 

XXX 

94450 

k     HYPOXIA  RESPONSE  CURVE 

0.42 

0.48 

0.04 

0.94 

XXX 

94450 

TC     i 

k     HYPOXIA  RESPONSE  CURVE 

0.00 

0.23 

0.02 

0.25 

XXX 

94450 

26    i 

k     HYPOXIA  RESPONSE  CURVE 

0.42 

0.25 

0.02 

.0.69 

XXX 

94620 

k     PULMONARY  STRESS  TESTING 

0.93 

2.05 

0.14 

3.12 

XXX 

94620 

TC    / 

k     PULMONARY  STRESS  TESTING 

0.00 

1.31 

0.09 

1.40 

XXX 

94620 

26    / 

»     PULMONARY  STRESS  TESTING 

0.93 

0.74 

0.05 

1.72 

2 

XXX 

94640 

(     AIRUAY  INHALAT'CN  TREATMENT 

0.00 

0.41 

0.03 

O.U 

XXX 

94642 

:     AEROSOL  INHALATION  TREATMENT 

0.00 

0.00 

0.00 

0.00 

XXX 

94650 

\           PRESSURE  BREATHING  (IPPB) 

0.00 

0.38 

0.03 

0.41 

XXX 

94651 

\           PRESSURE  BREATHING  (IPPB) 

0.00 

0.37 

0.03 

0.40 

XXX 

94652 

t     PRESSURE  BitEATHING  (IPPB) 

0.00 

0.43 

0.08 

0.51 

XXX 

94656 

(     INITIAL.VENTILATORMANAGEMENT 

1.29 

1.18 

0.12 

2.59 

1 

000 

94657 

(     CONT.  VENTILATOR  MANAGEMENT 

0.87 

0.66 

0.05 

1.58 

1 

000 

94660 

t     POS  AIRUAY  PRESSURE,  CPAP 

0.80 

0.75 

0.06 

1.61 

2 

000 

94662 

\           NEG  PRESSURE  VENTILATION.CNP 

0.80 

0.31 

0.02 

1.13 

2 

000 

94664 

t     AEROSOL  OR  VAPOR  INHALATIONS 

0.00 

0.S4 

0.04 

0.58 

XXX 

94665 

\           AEROSOL  OR  VAPOR  INHALATIONS 

0.00 

0.49 

0.05 

0.54 

XXX 

94667 

1     CHEST  UALL  MANIPUUTION 

0.00 

0.59 

0.05 

0.64 

XXX 

94668 

(    CHEST  UALL  MANIPULATION 

0.00 

0.35 

0.03 

0.38 

XXX 

94680 

t     EXHALED  AIR  ANALYSIS:  02 

0.27 

0.54 

0.05 

0.86 

2 

XXX 

94680 

TC    / 

\           EXHALED  AIR  ANALYSIS:  02 

0.00 

0.20 

0.02 

0.22 

XXX 

94680 

26    J 

t     EXHALED  AIR  ANALYSIS:  02 

0.27 

0.34 

0.03 

0.64 

2 

XXX 

94681 

\           EXHALED  AIR  ANALYSIS:  02,C02 

0.21 

1.23 

0.09 

1.53 

2 

XXX 

94681 

TC 

\           EXHALED  AIR  ANALYSIS:  02.C02 

0.00 

0.75 

0.05 

0.80 

XXX 

94681 

26 

\          EXHALED  AIR  ANALYSIS:  02,C02 

0.21 

0.48 

0.04 

0.73 

2  • 

XXX 

94690 

\           EXHALED  AIR  ANALYSIS 

0.07 

0.19 

0.02 

0.28 

2 

XXX 

94690 

TC 

Ik     EXHALED  AIR  ANALYSIS 

0.00 

0.14 

0.02 

0.16 

XXX 

94690 

26 

\      ..   EXHALED  AIR  ANALYSIS 

0.07 

0.05 

0.00 

0.12 

2 

XXX 

94700 

1     BLOOD  GAS  ANALYSIS 

0.00 

0.00 

0.00 

0.00 

XXX 

94705 

Ik     ARTERIAL  BLOOD  GAS  ANALYSES 

1,21 

0.30 

0.02 

1.53 

2 

XXX 

94710 

1     ARTERIAL  BLOOD  GAS  ANALYSES 

0.00 

0.00 

0.00 

0.00 

XXX 

94715 

\           HEMOGLOBIN-OXYGEN  AFFINITY 

0.21 

0.36 

0.06 

0.63 

2 

XXX 

94715 

TC 

Ik     HEMOGLOBIN -OXYGEN  AFFINITY 

0.00 

0.13 

0.02 

0.15 

XXX 

AfiOENOUN  ■ 
REUTIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

UORK   FEE 

HCPCS* 

NCO   STATUS           DESCRIPTION 

RMJa 

RMJt 

RVUt 

RVUa     RM)s    PERIOD 

94715 

26 

1    HENOCLOBIH-OKYGEN  AFFINITY 

0.21 

0.23 

0.04 

0.48 

2      XXX 

94720 

1    NONOKIDE  DIFFUSING  CAPACITY 

0.27 

1.00 

0.07 

1.34 

2      XXX 

94720 

TC    / 

1    NONOKIDE  DIFFUSING  CAPACITY 

0.00 

0.76 

0.05 

0.81 

XXX 

94720 

26 

Ik    NONOKIDE  DIFFUSING  CAPACITY 

0.27 

0.24 

0.02 

0.53 

2      XXX 

94725 

Ik    NEMMANE  DIFFUSION  CAPACITY 

0.27 

0.70 

0.06 

1.03 

2      XXX 

94725 

TC 

1    HENMANE  DIFFUSION  CAPACITY 

0.00 

0.51 

0.05 

0.56 

XXX 

94725 

26    i 

1    MEMBRANE  DIFFUSION  CAPACITY 

0.27 

0.19 

0.01 

0.47 

2      XXX 

94750 

1    PULMONARY  COMPLIANCE  STUDY 

0.24 

0.60 

0.05 

0.09 

2      XXX 

94750 

TC 

1    PULMONARY  COMPLIANCE  STUDY 

0.00 

0.31 

0.03 

0.34 

XXX 

94750 

26    i 

\           PULMONARY  COMPLIANCE  STUDY 

0.24 

0.29 

0.02 

0.55 

2      XXX 

94760 

\          MEASURE  BLOOD  OXYGEN  LEVEL 

0.00 

0.26 

0.02 

0.28 

XXX 

94761 

\          MEASURE  BLOOD  OKYGEN  LEVEL 

0.00 

0.68 

0.06 

0.74 

XXX 

94762 

\          MEASURE  BLOOD  OKYGEN  LEVEL 

0.00 

1.13 

0.10 

1.23 

XXX 

94770 

\          EXHALED  CARBON  DIOXIDE  TEST 

0.21 

0.33 

0.08 

0.62 

2      XXX 

94770 

TC 

1    EXHALED  CARBON  DIOKIOE  TEST 

0.00 

0.22 

0.05 

0.27 

X)0( 

94770 

26    / 

\          EXHALED  CARBON  DIOKIDE  TEST 

0.21 

0.11 

0.03 

0.35 

2      XXX 

94772 

:    BREATH  RECORDING.  INFANT 

0.00 

0.00 

0.00 

0.00 

XXX 

94772 

TC 

C    BREATH  RECORDING,  INFANT 

0.00 

0.00 

0.00 

0.00 

XXX 

94772 

26    ( 

C     BREATH  RECORDING,  INFANT 

0.00 

0.00 

0.00 

0.00 

X)0( 

94799 

C    PULMONARY  SERVICE/PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

95000 

\           ALLERGY  SKIN  TESTS.  1-30 

0.00 

0.09 

0.01 

0.10 

XXX 

95001 

\          ALLERGY  SKIN  TESTS.  31-60 

0.00 

0.09 

0^01 

0.10 

XXX 

95002 

\          ALLERGY  SKIN  TESTS,  61-90 

0.00 

0.09 

0.01 

0.10 

XXX 

95003 

t     ALLERGY  SKIN  TESTS,  OVER  90 

0.00 

0.09 

0.01 

0.10 

XXX 

95005 

k     SENSITIVITY  SKIN  TESTS,  1-5 

0.00 

0.21 

0.01 

0.22 

XXX 

95006 

* 

t    SENSITIVITY  SKIN  TESTS,  6-10 

0.00 

0.21 

0.01 

0.22 

XXX 

95007 

\          SENSITIVITY  SKIN  TESTS, 11-15 

0.00 

0.21 

0.01 

0.22 

XXX 

95011 

k     SENSITIVITY  SKIN  TESTS,  15* 

0.00 

0.21 

0.01 

0.22 

XXX 

95014 

t     SENSITIVITY  SKIN  TESTS,  1-5 

0.00 

0.22 

0.01 

0.23 

XXX 

95016 

\          SENSITIVITY  SKIN  TESTS,  6-10 

0.00 

0.22 

0.01 

0.23 

XXX 

95017 

»    SENSITIVITY  SKIN  TESTS,11-15 

0.00 

0.22 

0.01 

0.23 

XXX 

95018 

k     SENSITIVITY  SKIN  TESTS,  15^ 

0.00 

0.22 

0.01 

0.23 

AXX 

95020 

t    ALLERGY  SKIN  TESTS,  1-10 

0.00 

0.14 

0.01 

0.15 

XXX 

95021 

\          ALLERGY  SKIN  TESTS,  11-20 

0.00 

O.U 

0.01 

0.15 

X)0( 

95022 

k    ALLERGY  SKIN  TESTS,  21-30 

0.00 

0.14 

0.01 

0.15 

XXX 

95023 

k    ALLERGY  SKIN  TESTS,  OVER  30 

0.00 

0.14 

0.01 

0.15 

XXX 

95027 

k     SKIN  END  POINT  TITRATION 

0.00 

0.14 

0.01 

0.15 

XXX 

95030 

\          ALLERGY  SKIN  TESTS,  2 

0.00 

0.23 

0.01 

0.24 

XXX 

95031 

\          ALLERGY  SKIN  TESTS,  3-4 

0.00 

0.23 

0.01 

0.24 

XXX 

95032 

\          ALLERGY  SKIN  TESTS,  5-6 

0.00 

0.23 

0.01 

0.24 

XXX 

95033 

\          ALLERGY  SKIN  TESTS,  7-8 

0.00 

0.23 

0.01 

0.24 

XXX 

95034 

k    ALLERGY  SKIN  TESTS,  OVER  8 

0.00 

0.23 

0.01 

0.24 

XXX 

95040 

k     ALLERGY  PATCH  TESTS,  1-10 

0.00 

0.20 

0.01 

0.21 

XXX 

95041 

\          ALLERGY  PATCH  TESTS,  11-20 

0.00 

0.20 

0.01 

0.21 

XXX 

95042 

k    ALLERGY  PATCH  TESTS,  21-30 

0.00 

0.20 

0.01 

0.21 

XXX 

95043 

k    ALLERGY  PATCH  TESTS,  OVER  30 

0.00 

0.20 

0.01 

0.21 

XXX 

95050 

k     PHOTO  PATCH  TESTS,  1-10 

0.00 

0.47 

0.03 

0.50 

XXX 

95051 

k     PHOTO  PATCH  TESTS,  OVER  10 

0.00 

0.13 

0.01 

O.U 

XXX 

95056 

k     PHOTOSENSITIVITY  TESTS 

0.00 

0.17 

0.01 

0.18 

XXX 

95060 

k    EYE  ALLERGY  TESTS 

0.00 

0.34 

0.02 

0.36 

XXX 

95065 

k    NOSE  ALLERGY  TEST 

0.00 

0.20 

0.01 

0.21 

XXX 

95070 

k     BRONCHIAL  ALLERGY  TESTS 

0.00 

2.28 

0.02 

2.30 

XXX 

95071 

k    BRONCHIAL  ALLERGY  TESTS 

0.00 

2.93 

0.02 

2.95 

XXX 

95075 

k     INGESTION  CHALLENGE  TEST   . 

0.00 

2.08 

0.02 

2.10 

XXX 

95078 

\           PROVOCATIVE  TESTING 

0.00 

0.25 

0.02 

0.27 

XXX 

95080 

>     PASSIVE  TRANSFER  TESTS,  1-10 

0.00 

0.00 

0.00 

0.00 

XXX 

95081 

)    PASSIVE  TRANSFER  TESTS,11-20 

0.00 

0.00 

0.00 

0.00 

XXX 

95082 

1    PASSIVE  TRANSFER  TESTS,  20» 

0.00 

0.00 

0.00 

0.00 

XXX 

95105 

\          ALLERGY  PATIENT  COUNSELING 

0.38 

0.38 

0.03 

0.79 

\              XXX 

9511S 

\           IMMUNOTHERAPY,  ONE  INJECTION 

0.00 

0.45 

0.02 

0.47 

XXX 

95117 

\           IMMUNOTHERAPY  INJECTIONS 

0.00 

0.71 

0.02 

0.73 

XXX 

95120 

[     IMMUNOTHERAPY,  ONE  ANTIGEN 

0.00 

0.00 

0.00 

0.00 

xn 

95125 

t     IMMUNOTHERAPY,  MANY  ANTIGENS 

0.00 

0.00 

0.00 

0.00 

XXX 

95130 

[     IMMUNOTHERAPY,  INSECT  VENOM 

0.00 

0.00 

0.00 

0.00 

XXX 

95131 

t     IMMUNOTHERAPY,  INSECT  VENOMS 

0.00 

0.00 

0.00 

0.00 

XXX 

95132 

I     ItMUNOTHERAPY,  INSECT  VENOMS 

0.00 

0.00 

0.00 

0.00 

XKX 

95133 

IMMUNOTHERAPY,  INSECT  VENOMS 

0.00 

0.00 

0.00 

0.00 

MM 

95134 

IMMUNOTHERAPY,  INSECT  VENOMS 

0.00 

0.00 

0.00 

0.00 

m 

•All 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


HCPCS* 


95135 
95140 
95US 
95146 
95147 
95148 
95149 
95150 
95155 
95170 
95180 
95199 
95805 
95805 
95805 
95816 
95816 
95816 
95817 
95817 
95817 
95819 
95819 
95819 
95821 
95821 
95821 
95822 
95822 
95822 
95823 
95823 
95823 
95824 
95824 
95824 
95826 
95826 
95826 
95827 
95827 
95827 
95828 
95828 
95828 
95829 
95829 
95829 
95830 
95831 
95832 
95833 
95834 
95842 
95842 
95842 
95851 
95852 
95857 
95858 
95858 
95858 
95860 
95860 
95860 
95861 
95861 
95861 


MOO   STATUS 


DESCRIPTION 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 


TC 
26 

TC 
26 

TC 
26 


IHMUMOTHCRAPT,  ONE  ANTIGEN 
IMMUNOTHERAPY,  MANY  ANTIGENS 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
RAPID  OESENSITIZATION 
ALLERGY  IMtWOlOGY  SERVICES 
MULTIPLE  SLEEP  LATENCY  TEST 
MULTIPLE  SLEEP  LATENCY  TEST 
MULTIPLE  SLEEP  LATENCY  TEST 
ELECTROENCEPHALOGRAM  (EEC) 
ELECTROENCEPHALOGRAM  (EEG) 
ELECTROENCEPHALOGRAM  (EEG) 
ELECTROENCEPHALOGRAM  (EEG) 
ELECTROENCEPHALOGRAM  (EEG) 
ELECTROENCEPHALOGRAM  (EEG) 
ELECTROENCEPHALOGRAM  (EEG) 
ELECTROENCEPHALOGRAM  (EEG) 
ELECTROENCEPHALOGRAM  (EEG) 
PORTABLE  EEC 
PORTABLE  EEG 
PORTABLE  EEG 

SLEEP  ELECTROENCEPHALOGRAM 
SLEEP  ELECTROENCEPHALOGRAM 
SLEEP  ELECTROENCEPHALOGRAM 
ACTIVATION  EEG 
ACTIVATION  EEG 
ACTIVATION  EEG 
ELECTROENCEPHALOGRAPHY 
ELECTROENCEPHALOGRAPHY 
ELECTROENCEPHALOGRAPHY 
DEPTH  ELECTROENCEPHALOGRAM 
DEPTH  ELECTROENCEPHALOGRAM 
DEPTH  ELECTROENCEPHALOGRAM 
NIGHT  ELECTROENCEPHALOGRAM 
NIGHT  ELECTROENCEPHALOGRAM 
NIGHT  ELECTROENCEPHALOGRAM 
PaYSOMNOGRAPHY 
POLYSOMNOGRAPHY 
POLYSOMNOGRAPHY 
SURGERY  ELECTROCORTICOGRAM 
SURGERY  ELECTROCORTICOGRAM 
SURGERY  ELECTROCORTICOGRAM 
INSERT  ELECTR(»ES  FOR  EEG 
LIMB  MUSCLE  TESTING,  MANUAL 
HAND  MUSCLE  TESTING,  MANUAL 
BODY  MUSCLE  TESTING,  MANUAL 
BODY  MUSCLE  TESTING,  MANUAL 
MUSCLE  TESTING,  ELECTRICAL 
MUSCLE  TESTING,  ELECTRICAL 
MUSCLE  TESTING,  ELECTRICAL 
RANGE  OF  MOTION  MEASUREMENTS 
RANGE  OF  MOTION  MEASUREMENTS 
TENSILON  TEST 
TENSILON  TEST  t   MYOGRAM 
TENSILON  TEST  I   MYOGRAM 
TENSILON  TEST  (  MYOGRAM 
MUSCLE  TEST,  ONE  LIMB 
MUSCLE  TEST,  ONE  LIMB 
MUSCLE  TEST,  ONE  LIMB 
MUSCLE  TEST,  TWO  LIMBS 
MUSCLE  TEST,  TVO  LIMBS 
MUSCLE  TEST,  TWO  LIMBS 


PRACTICE 

MAL- 

SniRCE  GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL    OF  UORK   FEE 

RVUs 

RWS 

RVUs 

RVU«      RVUs    PERIOD 

e.oo 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

2.12 

0.14 

0.01 

2.27 

•       XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.80 

2.23 

0.19 

3.22 

2      XXX 

0.00 

1.63 

0.12 

1.7S 

XXX 

O.80 

0.60 

0.07 

1.47 

2      XXX 

0.39 

1.49 

0.13 

2.01 

2      XXX 

0.00 

1.20 

0.10 

1.30 

XXX 

0.39 

0.29 

0.03 

0.71 

2      X)0( 

0.39 

0.80 

0.07 

1.26 

2      XXX 

0.00 

0.51 

0.04 

0.55 

XXX 

0.39 

0.29 

0.03 

0.71 

2      XXX 

0.39 

i.n 

0.14 

2.26 

1       XXX 

0.00 

1.20 

0.10 

1.30 

XXX 

0.39 

0.53 

0.04 

0.96 

1       XXX 

0.39 

1.12 

0.08 

1.59 

2      XXX 

0.00 

0.51 

0.04 

0.55 

XXX 

0.39 

0.61 

0.04 

1.04 

2      XXX 

0.45 

1.64 

0.12 

2.21 

1       XXX 

0.00 

1.04 

0.08 

1.12 

XXX 

0.45 

0.60 

0.04 

1.09 

1       XXX 

0.45 

2.37 

0.18 

3.00 

1       XXX 

0.00 

1.70 

0.13 

1.83 

XXX 

0.45 

0.67 

0.05 

1.17 

1       XXX 

0.27 

0.89 

0.06 

1.22 

1       XXX 

0.00 

0.27 

0.02 

0.29 

XXX 

0.27 

0.62 

0.04 

0.93 

1       XXX 

0.44 

1.12 

0.08 

1.64 

1       XXX 

0.00 

0.41 

0.03 

O.U 

XXX 

0.44 

0.71 

0.05 

1.20 

1       XXX 

0.67 

2.17 

0.17 

3.01 

1       XXX 

0.00 

1.24 

0.10 

1.34 

XXX 

0.67 

0.93 

0.07 

1.67 

1       XXX 

1.35 

3.54 

0.26 

5.15 

1       XXX 

0.00 

1.63 

0.12 

1.75 

XXX 

1.35 

1.91 

0.14 

3.40 

1      XXX 

1.00 

1.04 

0.12 

2.16 

1      XXX 

0.00 

0.57 

0.09 

0.66 

XXX 

1.00 

0.47 

0.03 

1.50 

1       XXX 

0.89 

0.82 

0.07 

1.78 

2      XXX 

0.29 

0.30 

0.03 

0.62 

1       XXX 

0.30 

0.26 

0.02 

0.58 

1       XXX 

0.50 

0.40 

0.05 

0.95 

1       XXX 

0.64 

0.65 

0.06 

1.35 

2      XXX 

0.58 

0.65 

0.06 

1.29 

1      XXX 

0.00 

0.21 

0.02 

0.23 

XXX 

0.58 

0.44 

0.04 

1.06 

1       XXX 

0.29 

0.25 

0.02 

0.56 

1       XXX 

0.20 

0.15 

0.02 

0.37 

1       XXX 

0.57 

0.53 

0.04 

1.14 

1       XXX 

1.65 

1.02 

0.08 

2.75 

1       XXX 

0.00 

0.34 

0.03 

0.37 

XXX 

1.65 

0.68 

0.05 

2.38 

1       XXX 

1.01 

1.22 

0.10 

2.33 

1       XXX 

0.00 

0.45 

0.04 

0.49 

XXX 

1.01 

0.77 

0.06 

1.84 

1       XXX 

1.63 

2.28 

0.17 

4.08 

1       XXX 

0.00 

0.94 

0.07 

1.01 

XXX 

1.63 

1.34 

0.10 

3.07 

1      XXX 

•All 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFOtMATION 


PRACTICE 

MAL- 

SOURCE 

CLOML 

UORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  UORK 

FEE 

MOD   STATUS           DESCRIPTION 

RMts 

RMis 

RWs 

RMJS 

4.U 

RVUs 

PERIOD 

95863 

\          MUSCLE  TEST,  THREE  LIMBS 

1.96 

2.49 

0.19 

1 

XXX 

95863 

TC    t 

\          MUSCLE  TEST,  THREE  LIMBS 

0.00 

1.00 

0.08 

1.08 

XXX 

95863 

26    t 

i          NUSaE  TEST.  THREE  LIMBS 

1.96 

1.49 

0.11 

3.56 

XXX 

95864 

i          MUSCLE  TEST,  FOUR  LIMM 

2.10 

3.31 

0.25 

5.66 

XXX 

95864 

TC    t 

i          MUSCLE  TEST,  FOUR  LIMM 

0.00 

1.47 

0.11 

1.58 

XXX 

95864 

26    I 

{          MUSCLE  TEST,  FOUR  LIMBS 

2.10 

1.84 

0.14 

4.08 

XXX 

95867 

{          MUSCLE  TEST,  HEAD  OR  NECK 

0.66 

1.00 

0.08 

1.74 

XXX 

95867 

TC    / 

\          MUSCLE  TEST,  HEAD  OR  NECK 

0.00 

0.38 

0.03 

0.41 

XXX 

95867 

26    t 

\          MUSaE  TEST,  HEAD  OR  NECK 

0.66 

0.62 

0.05 

1.33 

XXX 

95868 

\          MUSCLE  TEST,  HEAD  OR  NECK 

1.58 

1.97 

0.15 

3.70 

XXX 

95868 

TC    / 

k    MUSCLE  TEST,  HEAD  OR  NECK 

0.00 

O.U 

0.05 

0.69 

XXX 

95868 

26  ^ 

k    MUSCLE  TEST,  HEAD  OR  NECK 

1.58 

1.33 

0.10 

3.01 

XXX 

95869 

k    MUSaE  TEST,  LIMITS) 

0.38 

0.60 

0.05 

1.03 

xxx 

95869 

TC    t 

k    MUSCLE  TEST,  LIMITED 

0.00 

0.26 

0.02 

0.28 

XXX 

95869 

26    i 

k     MUSCLE  TEST,  LIMITED 

0.38 

0.34 

0.03 

0.75 

XXX 

95872 

k    MUSCLE  TEST,  ONE  FIBER 

1.58 

1.20 

0.11 

2.89 

XXX 

95872 

TC    / 

k    MUSCLE  TEST,  ONE  FIBER 

0.00 

0.48 

0.05 

0.53 

XXX 

95872 

26    i 

k    MUSaE  TEST,  ONE  FIBER 

1.58 

0.72 

0.06 

2.36 

XXX 

95875 

k    LIMB  EXERCISE  TEST 

1.41 

0.45 

0.06 

1.92 

XXX 

95875 

TC    / 

k     LIMB  EXERCISE  TEST 

0.00 

0.22 

0.02 

0.24 

XXX 

95875 

26    1 

k    LIMB  EXERCISE  TEST 

1.41 

0.23 

0.04 

1.68 

XXX 

95880 

1    CEREBRAL  APHASIA  TEST 1 HO 

0.00 

0.00 

0.00 

0.00 

XXX 

95881 

1    CEREBRAL  DEVELOPMENTAL  TEST 

0.00 

0.00 

0.00 

0.00 

XXX 

95882 

1     COGNITIVE  FUNCTION  TESTING 

0.00 

0.00 

0.00 

0.00 

KOi 

95900 

k     MOTOR  NERVE  CONDUCTION  TEST 

O.U 

0.67 

0.05 

1.16 

XXX 

95900 

TC    / 

k    MOTOR  NERVE  CONDUCTION  TEST 

0.00 

0.31 

0.02 

0.33 

XXX 

95900 

26    i 

k     MOTOR  NERVE  CONDUCTION  TEST 

O.U 

0.36 

0.03 

0.83 

XXX 

95904 

k     SENSE  NERVE  CONDUCTION  TEST 

0.35 

0.63 

0.05 

1.03 

XXX 

95904 

TC    < 

k    SENSE  NERVE  CONDUCTION  TEST 

0.00 

0.28 

0.02 

0.30 

XXX 

95904 

26    / 

k     SENSE  NERVE  CONDUCTION  TEST 

0.35 

0.35 

0.03 

0.73 

KAA 

95920 

k     INTRAOPERATIVE  NERVE  TESTING 

2.12 

2.82 

0.20 

5.14 

XXX 

95920 

TC    1 

I     INTRAOPERATIVE  NERVE  TESTING 

0.00 

1.31 

0.08 

1.39 

XXX 

95920 

26    / 

k     INTRAOPERATIVE  NERVE  TESTING 

2.12 

1.51 

0.12 

3.75 

XXX 

95925 

k     SOMATOSENSORY  TESTING 

0.53 

2.10 

0.16 

2.79 

XXX 

95925 

TC    ^ 

«     SOMATOSENSORY  TESTING 

0.00 

1.09 

0.08 

1.17 

XXX 

95925 

26    i 

t     SOMATOSENSORY  TESTING 

0.53 

1.01 

0.08 

1.62 

XXX 

95933 

k    BLINK  REFLEX  TEST 

0.63 

1.13 

0.09 

1.85 

XXX 

95933 

TC    ! 

\           BLINK  REFLEX  TEST 

0.00 

0.60 

0.05 

0.65 

XXX 

95933 

26    t 

«    BLINK  REFLEX  TEST 

0.63 

0.53 

0.04 

1.20 

XXX 

95935 

»     "H"  OR  "F"  REFLEX  STUDY 

0.63 

0.65 

0.05 

1.33 

XXX 

95935 

TC*    / 

k     "H"  OR  "F"  REFLEX  STUDY 

0.00 

0.30 

0.02 

0.32 

XXX 

95935 

26    t 

»     "H"  OR  "F"  REFLEX  STUDY 

0.63 

0.35 

0.03 

1.01 

XXX 

95937 

k    NEUROMUSCULAR  JUNCTION  TEST 

0.64 

0.79 

0.07 

1.50 

XXX 

95937 

TC    / 

^    NEUROMUSCULAR  JUNCTION  TEST 

0.00 

0.32 

0.03 

0.35 

XXX 

95937 

26    t 

t    NEUROMUSCULAR  JUNCTION  TEST 

0.64 

0.47 

0.04 

1.15 

XXX 

95950 

k    AMBULATORY  EEG  MONITORING 

1.59 

3.03 

0.25 

4.87 

XXX 

95950 

TC    / 

k    AMBULATORY  EEC  MONITORING 

0.00 

1.75 

0.15 

1.90 

XXX 

95950 

26    J 

k     AMBUUTORY  EEG  MONITORING 

1.59 

1.28 

0.10 

2.97 

XXX 

95951 

k    EEG  MONITORING/VIDEORECORD 

1.91 

3.96 

0.29 

6.16 

XXX 

95951 

TC    / 

k    EEG  MONITORING/VIDEORECORD 

0.00 

2.38 

0.18 

2.56 

X)(X 

95951 

26    / 

^    EEG  MONITORING/VIDEORECORD 

1.91 

1.58 

0.11 

3.60 

XXX 

95952 

«    EEG  MONITORING  BEYOND  24  HRS 

1.59 

3.21 

0.25 

5.05 

XXX 

95952 

TC    / 

t     EEG  MONITORING  BEYOND  24  HRS 

0.00 

0.95 

0.07 

1.02 

XXX 

95952 

26    / 

(     EEG  MONITORING  BEYOND  24  HRS 

1.59 

2.26 

0.18 

4.03 

XXX 

95954 

\           EEG  MONITORING/GIVING  DRUGS 

0.96 

0.75 

0.08 

1.79 

XXX 

95954 

TC    1 

\           EEG  MONITORING/GIVING  DRUGS 

0.00 

0.16 

0.01 

0.17 

XXX 

95954 

26    / 

K           EEG  MONITORING/GIVING  DRUGS 

0.96 

0.59 

0.07 

1.62 

XXX 

95955 

K           EEG  DURING  SURGERY 

1.06 

1.55 

0.15 

2.76 

XXX 

95955 

TC    / 

K           EEG  DURING  SURGERY 

0.00 

0.47 

0.04 

0.51 

XXX 

95955 

26    / 

K           EEG  DURING  SURGERY 

1.06 

1.08 

0.11 

2.25 

XXX 

95958 

\           EEG  MONITORING/ FUNCTION  TEST 

2.12 

7.62 

0.57 

10.31 

XXX 

95958 

TC    / 

\           EEC  MONITORING/ FUNCTION  TEST 

0.00 

4.U 

0.30 

4.94 

XXX 

95958 

26    / 

\          EEC  MONITORING/FUNCTION  TEST 

2.12 

2.98 

0.27 

5.37 

XXX 

95961 

\           ELECTRODE  STIMULATION,  BRAIN 

2.12 

2.82 

0.20 

5.14 

XXX 

95961 

TC    / 

1    ELECTRODE  STIMULATION,  BRAIN 

0.00 

1.31 

0.08 

1.39 

XXX 

95961 

26    / 

K          ELECTRODE  STIMULATION,  BRAIN 

2.12 

1.51 

0.12 

3.75 

XXX 

95962 

1    ELECTRODE  STIMULATION,  BRAIN 

2.12 

2.82 

0.20 

5.14 

XXX 

95962 

TC    / 

\           ELECTRODE  STIMULATION,  BRAIN 

0.00 

1.31 

0.08 

1.39 

XXX 
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WORK 

EXPENSE   1 

>RACTICE 

TOTAL 

OF  U 

DRK   FEE 

HCPCS*    HOO   ST* 

JUS           DESCRIPTION 

RVU« 

RVU« 

RVU« 

RVUt     RVUS    PERIOD 

95962     26    f 

\           ELECTRODE  STIMULATION,  BRAIN 

2.12 

1.51 

0.12 

3.7S     2 

XXX 

95999           C 

NEURliLOGICAL  PROCEDORE 

0.00 

0.00 

0.00 

0.00 

xxx 

96400           / 

I     CHEMOTHERAPY,  {SC)/(1M) 

0.00 

0.15 

0.01 

0.14 

XXX 

96408           A 

k     CHEMOTHERAPY,  PUSH  TECHNIQUE 

0.00 

0.87 

0.06 

0.93 

xxx 

96410           1 

\           CHEMOTHERAPY, INFUSION  METHOD 

0.00 

1.34 

0.09 

1.43 

xxx 

96412           1 

i           CHEMOTHERAPY, INFUSION  METHOD 

0.00 

1.15 

0.08 

1.23 

xxx 

96414           1 

t     CHEMOTHERAPY, INFUSION  METHOD 

0.00 

1.34 

0.09 

1.43 

xxx 

96420           1 

\           CHEMOTHERAPY,  PUSH  TECHNIQUE 

0.00 

1.14 

0.09 

1.23 

xxx 

96422           1 

[            CHEMOTHERAPY, INFUSION  METHOD 

0.00 

1.03 

0.09 

1.12 

xxx 

96423           1 

\           CHEMOTHERAPY, INFUSION  METHOD 

0.00 

0.63 

0.06 

0.69 

xxx 

96425          1 

t     CHEMOTHERAPY, INFUSION  METHOD 

0.00 

1.44 

0.09 

1.53 

xxx 

96440           1 

i           CHEMOTHERAPY,  INTRACAVITARY 

1.99 

0.8S 

0.06 

2.50     2 

000 

96U5           t 

I     CHEMOTHERAPY,  INTRACAVITARY 

1.99 

1.29 

0.12 

3.00     2 

000 

96450           t 

I     CHEMOTHERAPY.  INTO  CNS 

1.Z7 

0.92 

0.06 

2.25     2     000 

96520           1 

i           PUMP  REFILLING,  MAINTENANCE 

0.00 

0.90 

0.06 

0.96 

xxx 

96530           < 

i           PUMP  REFILLING,  MAINTENANCE 

0.00 

1.06 

0.07 

1.13 

xxx 

96545           1 

1     PROVIDE  CHEMOTHERAPY  AGENT 

0.00 

0.00 

0.00 

0.00 

xxx 

96549           ( 

;     CHEMOTHERAPY,  UNSPECIFIED 

0.00 

0.00 

0.00 

0.00 

xxx 

96900           1 

\           ULTRAVIOLET  LIGHT  TCERAPY 

0.00 

0.40 

0.03 

0.43 

xxx 

96910  .         < 

i            PHOTOCHEMOTHERAPY  WITH  UV-B 

0.00 

0.59 

0.04 

0.63 

XXX 

96912           < 

k     PHOTOCHEMOTHERAPY  WITH  UV-A 

0.00 

0.67 

0.05 

0.72 

xxx 

96913           ( 

:     PHOTOCHEMOTHERAPY,  UV-A  OR  B 

0.00 

0.00 

0.00 

0.00 

xxx 

96999           t 

:     DERMATOLOGICAL  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

xxx 

97010           1 

k     HOT  OR  COLO  PACKS  THERAPY 

0.24 

0.21 

0.02 

0.47     3 

t      XXX 

97012           t 

i            MECHANICAL  TkACTION  THERAPY 

0.22 

0.20 

0.02 

0.44     a 

i    xxx 

97014           / 

k     ELECTRIC  STIMULATION  THERAPY 

0.22 

0.20 

0.02 

0.44     3 

1    xxx 

97016           1 

k     VASOPNEUMATIC  DEVICE  THERAPY 

0.26 

0.23 

0.02 

0.51     3 

1    xxx 

97018           < 

k     PARAFFIN  BATH  THERAPY 

0.26 

0.24 

0.03 

0.53     3 

xxx 

97020           1 

k     MICROWAVE  THERAPY 

0.19 

0.19 

0.02 

0.40     3 

1    xxx 

97022           1 

k     WHIRLPOOL  THERAPY 

0.21 

0.20 

0.02 

0.43     3 

1    xxx 

97024           4 

k     DIATHERMY  TREATMENT 

0.20 

0.20 

0.02 

0.42     3 

\          xxx 

97026           1 

k     INFRARED  THERAPY 

0.22 

0.20 

0.02 

0.44     3 

(    xxx 

97028           1 

k     ULTRAVIOLET  THERAPY 

0.20 

0.18 

0.01 

0.39     3 

1    xxx 

97039           < 

k     PHYSICAL  THERAPY  TREATMENT 

0.30 

0.25 

0.03 

0.58     3 

1    xxx 

97110           / 

k     THERAPEUTIC  EXERCISES  30  MIN 

0.2B 

0.23 

0.03 

0.54     3 

(    xxx 

97112           J 

k     NEUROMUSCULAR  REEDUCATION 

0.26 

0.23 

0.02 

0.51     3 

1    xxx 

97114           J 

k     FUNCTIONAL  ACTIVITY  THERAPY 

0.22 

0.19 

0.02 

0.43     3 

I    xxx 

97116           < 

k     GAIT  TRAINING  THERAPY 

0.24 

0.19 

0.02 

0.45   : 

1    xxx 

97118           / 

i           MANUAL  ELECTRIC  STIMULATION 

0^26 

0.25 

0.02 

0.53     3 

(    xxx 

97120           J 

\          ELECTRIC  CURRENT  THERAPY 

0.27 

0.24 

0.03 

0.54     1 

i    xxx 

97122           / 

k     MANUAL  TRACTION  THERAPY 

0.21 

0.19 

0.02 

0.42     ] 

{    xxx 

97124           < 

k     MASSAGE  THERAPY 

0.22 

0.19 

0.02 

0.43     I 

xxx 

97126           / 

k     CONTRAST  BATHS  THERAPY 

0.22 

0.18 

0.02 

0.42     I 

{     xxx 

97128           / 

k     ULTRASOUND  THERAPY 

0.22 

0.20 

0.02 

o.u    : 

xxx 

97139           / 

k     PHYSICAL  MEDICINE  PROCEDURE 

0.36 

0.29 

0.03 

0.68     ] 

1    xxx 

97145           1 

k     EXTENDED  PHYSIOTHERAPY 

0.14 

0.12 

0.01 

0.27     ] 

XXX 

97220          1 

k     HYDROTHERAPY 

0.40 

0.36 

0.04 

0.80     2 

I      XXX 

97221           / 

k     EXTENDED  HYDROTHERAPY 

o.» 

0.11 

0.01 

0.25     3 

{      XXX 

97240           / 

k     HYDROTHERAPY 

0.4« 

0.39 

0.05 

0.90     3 

{      XXX 

97241           1 

k     EXTENDED  HYDROTHERAPY 

0.12 

0.10 

0.01 

0.23     : 

(      XXX 

97260           i 

I     REGIONAL  MANIPULATION 

0.20 

0.21 

0.02 

0.43     : 

(      XXX 

97261           / 

k     SUPPLEMENTAL  MANIPULATIONS 

0.12 

0.11 

0.01 

0.24     : 

S      XXX 

97500           / 

k     ORTHOTICS  TRAINING 

0.32 

0.28 

0.04 

0.64     ] 

S      XXX 

97501           I 

k     SUPPLEMENTAL  TRAINING 

0.18 

0.15 

0.02 

0.35     : 

\          xxx 

97520           / 

k     PROSTHETIC  TRAINING 

0,38 

0.31 

0.04 

0.73 

1    xxx 

97521          t 

k     SUPPLEMENTAL  TRAINING 

0.23 

0.18 

0.02 

0.43 

s    xxx 

97530          / 

k     KINETIC  THERAPY 

0.37 

0.33 

0.04 

0.74 

s    xxx 

97531          / 

k     ADDED  KINETIC  THERAPY 

0.19 

0.16 

0.02 

0.37 

s    xxx 

97540          / 

k     TRAINING  FOR  DAILY  LIVING 

0.46 

0.38 

0.03 

0.87 

s    xxx 

97541           / 

k     SUPPLEMENTAL  TRAINING 

0.22 

0.16 

O.Ol^  Jf.39 

s    xxx 

97700           / 

k     TRAINING  CHECKOUT 

0.41 

0.36 

0.04 

■-'o.si    : 

s    xxx 

97701           1 

k     SUPPLEMENTAL  CHECKOUT 

0.20 

0.17 

0.02 

0.39 

1    xxx 

97720           / 

k     EXTREMITY  TESTING 

0.43 

0.36 

0.04 

0.83 

s    xxx 

97721 

k     SUPPLEMENTAL  LIMB  TESTING 

0.24 

0.19 

0.02 

0.45 

i          xxx 

97752 

k     MUSCLE  TESTING  WITH  EXERCISE 

0.48 

0.54 

0.06 

1.08 

5      xxx 

97752     TC 

k     MUSCLE  TESTING  WITH  EXERCISE 

0.00 

0.17 

0.02 

0.1 

9 

xxx 

97752     26 

k     MUSCLE  TESTING  WITH  EXERCISE 

0.48 

0.37 

0.04 

0.8 

9 

5      xxx 

97799 

C     PHYSICAL  MEDICINE  PROCEDURE 

0.00 

0.00 

0.00 

0.0 

0 

xxx 

*All 
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HCPCS* 


98900 
90902 
98910 
98912 
98920 
98921 
98922 
99000 
99001 
99002 
99024 
99025 
99050 
99052 
99054 
99056 
99058 
99062 
99064 
99065 
99070 
99071 
99075 
99078 
99080 
99082 
99090 
99100 
99116 
99135 
99140 
99150 
99151 
99152 
99160 
99162 
-99170 
99171 
99172 
99173 
99174 
99175 
99178 
99180 
99182 
99185 
99186 
99190 
99191 
99192 
99195 
99199 
99201 
99202 
99203- 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99221 
99222 
99223 
99231 
99232 
99233 


MOO   STATUS 


ADDENDUM  B 
REUTIVE  VALUE  UNITS  (RVUa)  AND  RELATED  IHFOKNATION 


DESCRIPTION 


CONFERENCE  WITH  PHYStCIAH 
CONFERENCE  WITH  PHYSICIAN 
CONFERENCE  WITH  PHYSICIAN 
CONFERENCE  WITH  PHYSICIAN 
PHYSICIAN  PHONE  CONSULT 
PHYSICIAN  PHONE  CONSULT 
PHYSICIAN  PHONE  CONSULT 
SPECIMEN  HANDLING 
SPECIMEN  HANDLINC 
DEVICE  HANDLING 
POST-OP  FOLLOU-UP  VISIT 
INITIAL  SURGICAL  EVALUATION 
POST-OP  FOLLOW-UP  VISIT 
MEDICAL  SERVICES  AT  NIGHT 
MEDICAL  SERVICES, UNUSUAL  HRS 
NON-OFFICE  MEDICAL  SERVICES 
OFFICE  EMERGENCY  CARE 
EMERGENCY  CARE  SERVICES 
EMERGENCY  CARE  SERVICES 
EMERGENCY  CARE  SERVICES 
SPECIAL  SUPPLIES 
PATIENT  EDUCATION  MATERIALS 
MEDICAL  TESTIMONY 
GROUP  HEALTH  EDUCATION 
SPECIAL  REPORTS  OR  FORMS 
UNUSUAL  PHYSICIAN  TRAVEL 
COMPUTER  DATA  ANALYSIS 
SPECIAL  ANESTHESIA  SERVICE 
ANESTHESIA  WITH  HYPOTHERMIA 
SPECIAL  ANESTHESIA  PROCEDURE 
EMERGENCY  ANESTHESIA 
PROLONGED  MD  ATTENDANCE 
PROLONGED  MD  ATTENDANCE 
NEWBORN  RESUSCITATION 
CRITICAL  CARE.  EACH  HOUR 
CRITICAL  CARE,  ADDED  30  MIN 
GASTRIC  INTUBATION  TREATMENT 
CRITICAL  CARE,  FOLLOW-UP 
CRITICAL  CARE.  FOLLOW-UP 
CRITICAL  CARE,  FOLLOU-UP 
CRITICAL  CARE,  FOLLOW-UP 
INDUCTION  OF  VOMITING 
DEVELOPMENT  EVALUATION  TESTS 
HYPERBARIC  OXYGEN,  INITIAL 
HYPERBARIC  OXYGEN, SUBSEQUENT 
REGIONAL  HYPOTHERMIA 
TOTAL  BODY  HYPOTHERMIA 
SPECIAL  PUMP  SERVICES 
SPECIAL  PUMP  SERVICES 
SPECIAL  PUMP  SERVICES 
PHLEBOTOMY 

SPECIAL  SERVICE  OR  REPORT 
OFFICE/OUTPATIENT  VISIT,  NEW 
OFFICE/OUTPATIENT  VISIT,  NEW 
OFFICE/OUTPATIENT  VISIT, 
OFFICE/OUTPATIENT  VISIT. 
OFFICE/OUTPATIENT  VISIT, 
OFFICE/OUTPATIENT  VISIT, 
OFFICE/OUTPATIENT  VISIT, 
OFFICE/OUTPATIENT  VISIT, 
OFFICE/OUTPATIENT  VISIT,  EST 
OFFICE/OUTPATIENT  VISIT,  EST 
INITIAL  HOSPITAL  CARE 
INITIAL  HOSPITAL  CARE 
INITIAL  HOSPITAL  CARE 
SUBSEQUENT  HOSPITAL  CARE 
SUBSEQUENT  HOSPITAL  CARE 
SUBSEQUENT  HOSPITAL  CARE 


HEW 
NEW 
NEW 
EST 
EST 
EST 


PRACTICE 

MAL- 

SOURCE  CLOML 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

RVUs 

RVUa 

RVUt 

RVUa     RVUa    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

noi 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

«x 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.08 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn- 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.08 

0.00 

0.00 

0.00 

xn 

0.08 

0.00 

0.00 

0.00 

xn 

0.08 

0.00 

0.00 

0.00 

xn 

8.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.08 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

1.40 

0.10 

1.50 

xn 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

1.99 

0.17 

2.16 

xn 

0.00 

1.55 

o.u 

1.69 

xn 

0.00 

0.65 

0.04 

0.69 

xn 

0.00 

1.79 

0.56 

2.35 

xn 

1.99 

1.51 

0.27 

3.37     2     000 

1.20 

0.7B 

0.06 

2.04     2     000 

0.80 

0.67 

0.05 

1.52    : 

•     000 

9M 

o.u 

0.03 

0.47 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.40 

0.39 

0.04 

0.83     1 

xn 

0.77 

0.49 

0.05 

1.31     1 

xxx 

1.14 

0.57 

0.06 

1.77     1 

xxx 

1.M 

0.83 

0.08 

2.59     1 

xn 

2.22 

0.91 

0.09 

3.22     1 

XXX 

0.21 

0.20 

0.02 

0.43     1 

xxx 

0.40 

0.30 

0.02 

0.72     1 

xn 

0.38 

0.39 

0.03 

1.00     1 

xxx 

0.9S 

0.55 

0.04 

1.52 

xxx 

1.46 

0.81 

0.07 

2.34 

1    xxx 

1.13 

0.72 

0.06 

1.91 

1    xn 

1.84 

1.10 

0.09 

3.03 

1    xn 

2.94 

1.20 

0.09 

3.83 

1    xn 

0.98 

'  0.40 

0.03 

1.01 

1    xn 

0.9S 

0.48 

0.04 

1.45 

1    xn 

1.26 

0.64 

0.05 

1.95 

1    xn 
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NCPCS* 


99238 
99241 
99242 
99243 
99244 
9924S 
99251 
99252 
99253 
99254 
99255 
99761 
99262 
99263 
99271 
99272 
99273 
99274 
99275 
99281 
992« 
99283 
99284 
99285 
99288 
99291 
99292 
99301 
99302 
99303 
99311 
99312 
99313 
99321 
99322 
99323 
99331 
99332 
99333 
99341 
99342 
99343 
99351 
99392 
99353 
99361 
99362 
99371 
99372 
99373 
99381 
99382 
99383 
99384 
99385 
99386 
99387 
99391 
99392 
99393 
99394 
99395 
99396 
99397 
99401 
99402 
99403 
99404 


NOD   STATUS 


KSCRIPTICH 


INITIAL 
INITIAL 
INITIAL 
INITIAL 


HOSPITAL  DISCHARGE  DAY 
OFFICE  CONSULTATION 
OFFICE  CONSULTATION 
OFFICE  CONSULTATION 
OFFICE  CONSULTATION 
OFFICE  CONSULTATIOW^  '\ 
INITIAL  INPATIENT  CONSUlT 
INPATIENT  CONSULT 

INPATIENT  CONSULT s / 

INPATIENT  CONSULT 
INPATIENT  CONSULT 
FOLLOU-UP  INPATIENT  CONSULT 
FOLLOW-UP  INPATIENT  CONSULT 
FOLLOU-UP  INPATIENT  CONSULT 
CONFIRMATORY  CONSULTATION 
CONFIRMATORY  CONSULTATION 
CONFIRMATORY  CONSULTATION 
CONFIRMATORY  CONSULTATION 
CONFIRMATORY  CONSULTATION 
EMERGENCY  DEPT  VISIT 
EMERGENCY  DEPT  VISIT 
EMERGENCY  DEPT  VISIT 
EMERGENCY  DEPT  VISIT 
EMERGENCY  DEPT  VISIT 
DIRECT  ADVANCED  LIFE  SUPPORT 
CRITICAL  CARE,  FIRST  HOUR 
CRITICAL  CARE.  ADO'L  30  NIN 
NURSING  FACILITY  CARE 
NURSING  FACILITY  CARE 
NURSING  FACILITY  CARE 
NURSING  FACILITY  CARE.SUBSEQ 
NURSING  FACILITY  CARE.SUBSEO 
NURSING  FACILITY  CARE.SUBSEO 
REST  HOME  VISIT,  NEW  PATIENT 

HOME  VISIT, 

HOME  VISIT, 

HOME  VISIT, 

HOME  VISIT, 

HOME  VISIT, 
HOME  VISIT.  NEW  PATIENT 
HOME  VISIT,  NEW  PATIENT 
NOME  VISIT,  NEW  PATIENT 
HOME  VISIT,  ESTAB  PATIENT 
HOME  VISIT,  ESTAB  PATIENT 
HOME  VISIT,  ESTAB  PATIENT 
PHYSICIAN/TEAM  CONFERENCE 
PHYSICIAN/TEAM  CONFERENCE 
PHYSICIAN  PHONE  CONSULTATION 
PHYSICIAN  PHONE  CONSULTATION 
PHYSICIAN  PHONE  CONSULTATION 
PREVENTIVE  VISIT,  NEW, INFANT 
PREVENTIVE  VISIT,  NEW,  1-4 
PREVENTIVE  VISIT,  NEW,  5-11 
PREVENTIVE  VISIT,  NEW  12-17 
PREVENTIVE  VISIT,  NEW  18-39 
PREVENTIVE  VISIT,  40-64 
PREVENTIVE  VISIT, NEW,65COVER 
PREVENTIVE  VISIT,  EST, INFANT 
PREVENTIVE  VISIT,  EST,  1-4 
PREVENTIVE  VISIT,  EST,  5-11 
PREVENTIVE  VISIT,  EST,  12-17 
PREVENTIVE  VISIT,  EST,  18-39 
PREVENTIVE  VISIT,  EST.  40-64 
PREVENTIVE  VISIT, EST, 65tOVER 
PREVENTIVE  COUNSELING,  INDIV 
PREVENTIVE  COUNSELING.  INDIV 
PREVENTIVE  COUNSELING.  INDIV 
PREVENTIVE  COUNSELING.  INDIV 


REST 
REST 
REST 
REST 
REST 


NEW  PATIENT 
NEW  PATIENT 
ESTAB  PAT 
ESTAB  PAT 
ESTAB  PAT 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RVU« 

RWM 

RVU« 

RVU« 

RVUt 

PERIOD 

1.U 

0.56 

0.04 

1.74 

XXX 

0.9V 

.  0.63 

0.07 

1.29 

XXX 

1.17 

0.77 

0.08 

2.02 

XXX 

1.M 

0.96 

0.09 

2.61 

XXX 

2.29 

1.26 

0.11 

3.66 

XXX 

S.tt 

1.69 

0.15 

4.86 

XXX 

0.M 

0.71 

0.08 

1.39 

XXX 

I.M 

0.80 

0.09 

2.07 

XXX 

1.57 

1.00 

0.10 

2.67 

XXX 

2.30 

1.28 

0.11 

3.69 

XXX 

I.OS 

1.67 

0.14 

4.84 

XXX 

O.SO 

0.34 

0.03 

0.87 

XXX 

O.W 

0.49 

0.04 

1.49 

XXX 

1.41 

0.71 

0.05 

2.17 

XXX 

0.50 

0.64 

0.07 

1.21 

XXX 

0.f1 

0.75 

0.09 

1.75 

XXX 

1.2t 

0.93 

0.11 

2.32 

XXX 

1.M 

1.17 

0.12 

3.13 

XXX 

2.M 

1.51 

0.15 

4.12 

XXX 

0.30 

0.30 

0.02 

0.62 

XXX 

0.52 

0.40 

0.03 

0.95 

XXX 

o.« 

0.53 

0.04 

1.49 

XXX 

1.7» 

0.7S 

0.06 

2.60 

XXX 

2.7» 

1.19 

0.09 

4.07 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

2.49 

1.51 

0.11 

4.11' 

XXX 

1.26 

0.68 

0.05 

1.99 

XXX 

0.92 

0.48 

0.03 

1.43 

XXX 

1.U 

0.53 

0.04 

1.71 

XXX 

1.52 

0.74 

0.06 

2.32 

XXX 

0.51 

0.35 

0.03 

0.89 

XXX 

0.72 

0.43 

0.03 

1.18 

XXX 

1.00 

0.50 

0.04 

1.60 

XXX 

0.7S 

0.38 

0.03 

1.16 

XXX 

1.06 

0.56 

0.05 

1.67 

XXX 

1.J6 

0.78 

0.06 

2.20 

XXX 

0.M 

0.29 

0.02 

0.95 

XXX 

o.as 

0.38 

0.03 

1.26 

XXX 

i.Oo 

0.47 

0.03 

1.56 

XXX 

0.06 

0.57 

0.05 

1.58 

XXX 

1.31 

0.64 

0.05 

2.00 

XXX 

1.72 

0.81 

0.06 

2.59 

XXX 

0.71 

0.47 

0.04 

1.22 

»  2 

XXX 

1.00 

0.57 

0.04 

1.61 

XXX 

1.31 

0.66 

0.05 

2.02 

XXX 

0.00 

0.00 

0.00 

0.00 

x» 

0.00 

0.00 

0.00 

0.00 

noc 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

x» 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

, 

XXX 

0.00 

0.00 

O.QO 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XMX 

0.00 

0.00 

0.00 

0.00 

x« 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

•All  nuwric  CPT  HCPCS  Copyright  1991  AMrican  Medical  Association 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUs)  AND  REUTEO  INFORMATION 


HCPCS* 


99411 
99412 
99420 
99429 
99431 
99432 
99433 
99438 
99440 
99499 


MOO   STATUS 


DESCRIPTION 


PREVENTIVE  COUNSELING,  GROUP 
PREVENTIVE  COUNSELING,  GROUP 
HEALTH  RISK  ASSESSMENT  TEST 
UNLISTED  PREVENTIVE  SERVICE 
INITIAL  CARE,  NORMAL  NEWBORN 
NEWBORN  CARE  NOT  IN  HOSPITAL 
NORMAL  NEWBORN  CARE, HOSPITAL 
INFANT  CARE  TO  AGE  ONE  YEAR 
NEWBORN  RESUSCITATION 
UNLISTED  E/N  SERVICE 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK 

FEE 

RMM 

RWJ« 

RVUa 

RVUa 
0.00 

RVUa 

PERIOD 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

*All  nuHiric  CPT  HCPCS  Copyright  1991  AMrlcan  Nadfcal  Aatociation 
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NCPCS 


A0010 

A0020 

A0021 

M>030 

A0040 

A0050 

A0060 

AOOTO 

A0080 

A0090 

A0100 

A0110 

A0120 

A0130 

A0140 

A01SO 

M>160 

A0170 

A0180 

A0190 

A0200 

A0210 

A021S 

A0220 

A0221 

A0222 

A0223 

A022S 

A0999 

A2000 

A4190 

A4200 

A4202 

A4203 

A42(K 

A420S 

A4206 

A4207 

A4208 

A4209 

A4210 

A4213 

A42U 

A421S 

A4216 

A42a 

A424S 

A4246 

A4247 

U250 

A4253 

A4256 

A42S9 

A4265 

A4300 

A4310 

A4311 

A4312 

A4313 

A43U 

A431S 

A4316 

A4320 

A4322 

A4323 

A4326 

A4327 

A4328 

M329 


NOD   STATUS 


ADOCNDUM  ■ 
■EUTIVC  VALUE  UilTS  («W«)  AMD  HELATO  IMFOMMTIOM 


DCSOIIPTiai 


/WMJLANCE 
AMMJUUtCC 
AMBUlAMa 
AMMJUNCE 


iWaUUUKX  SERVICE,  (SLS)  BASE  RATE 

AMMJUMCC  SERVICE,  (SLS)  PER  NILE 
SERVICE,  OUTSIDE  STATE 
SERVICE,  AIR  SERVICE 
SERVICE,  HELICOPTER 
SERVICE,  EKRGEHa 
AMMJUMCE  SERVICE,  UAITIMC  TIME 
AMBULANCE  SERVICE,  OKYGEN 
HOH-EMERGENCT  TRANSPOtTATION 
NON-EMERGENCY  TRANSPORTATION 
NON-EMERGENCY  TRANSratTATION 
NOM- EMERGENCY  TRANSPORTATION 
NON- EMERGENCY  TRANSPORTATION 
NOM -EMERGENCY  TRANSPOBTATION 
NON-EMERGENCY  TRANSPOBTATION 
NON -EMERGENCY  TRANSPORTATION 
NON -EMERGENCY  TRANSPORTATION 
NON-EMERGENCY  TRANSPORTATION 
NON-EMERGENCY  TRANSPORTATION 
NON -EMERGENCY  TRANSPORTATION 
NON-EMERGENCY  TRANSPORTATION 
NON-EMERGENCY  TRANSPORTATION 


AMHJLANCE 
NSUIANCE 
AMKJLANCE 
AMBULANCE 
AMBULANCE 
AMBULANCE 


SERVICE,  MISCELLANEOUS 
SERVICE,  (ALS)  BASE 

(ALS)  PER  NILE 
RETURN  TRIP 
(ALS)  BASE 
NEONATAL 


SERVICE, 
SERVICE, 
SERVICE, 
SERVICE, 
UNLISTED  AMBULANCE  SERVICE 
MANIPULATION  Of  SPINE 
TRANSPARENT  FILM 

GAUZE  PADS,  STERILE  OR  NONSTERILE 
GAUZE  BANDAGE,  ELASTIC 
GAUZE  BANDAGE,  NON-ELASTIC 
ABSORPTIVE  DRESSING 
NON-ABSORPTIVE  DRESSING 
SYRINGE  WITH  NEEDLE,  STERILE  ICC 
SYRINGE  WITH  NEEDLE,  STERILE  2CC 
SYRINGE  WITH  NEEDLE,  STERILE  3CC 
SYRINGE  WITH  NEEDLE,  STERILE  SCC« 
NEEDLE-FREE  INJECTION  DEVICE 
SYRINGE,  STERILE,  20  CC  OR  GREATER 
STERILE  SALINE  OR  WATER,  30  CC 
NEEDLES  ONLY,  STERILE,  ANY  SIZE 
HEMOSTATIC  CELLULOSE  ANY  SIZE 
ALCOMX  OR  PEROXIDE,  PER  PINT 
ALCOHOL  WIPES,  PER  BOK 
BETADIHE  OR  PHtSOHEX  SOLUTION 
BETAOINE  OR  IODINE  SUABS/WIPES 
URINE  TEST  OR  REAGENT  STRIPS 
BLOOD  GLUCOSE  TEST 
NORMAL,  LOU  AND  HIGH  CAL  SOLUTION 
LANCETS.  PER  BOX 
PARAFFIN 

IMPLANTABLE  VASCULAR  ACCESS  PORTAL 
INSERTION  TRAY  W/O  DRAINAGE  BAG 
INSERTION  TRAY  W/O  DRAINAGE  BAG 
INSERTION  TRAY  W/O  DRAINAGE  BAG 
INSERTION  TRAY  W/O  DRAINAGE  BAG 
INSERTION  TRAY  WITH  DRAINAGE  BAG 
INSERTION  TRAY  WITH  ORAIHAGE  BAG 
INSERTION  TRAY  WITH  DRAINAGE  BAG 
IRRIGATION  TRAY  FOR  BLADDER 
IRRIGATION  SYRINGE,  BULB  OR  PISTON 
STERILE  SALINE  IRRIGATION  SOLUTION 
MALE  EXTERNAL  CATHETER 
FEMALE  EXTERNAL  URINARY  COLLECTION 
FEMALE  EXTERNAL  URINARY  COLLECTION 
EXTERNAL  CATHETER  STARTER  SET 


PRACTICE 

HAL- 

SnKCE 

GLOBAL 

lOK    EXPENSE   PRACTICE 

TOTAL    OF  WORK 

FEE 

RVUn 

RVUs 

RW« 

RVU«      RMJa 

PERIOD 

0.00 

0.00 

0.00 

0.00 

xxx 

n.OO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

x» 

0.00 

0.00 

0.00 

0.00 

XKl 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

&.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.30 

0.01 

0.69     2 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADDENDUM  • 

REUTIVE  VALUE  UNITS  (RVUa)  AND  REUTEO  INFORMATION 


NCPCS 


A4330 
A433S 
A4338 

A4340 
A43U 
A4S46 
A047 
A43S1 
A«352 
A43M 
A43SS 
A4356 
A4357 
A43S8 
A4359 
A4361 
A4362 
A4363 
A4364 
A4367 
A4397 
A4398 
A4399 
AUOO 
A4402 
A4404 
AU21 
A4454 
A445S 
A4460 
A4470 
A4480 
A4490 
A449S 
A4500 
A4S10 
A4S50 
A45S4 
A4SSS 
A4S56 
A4557 
A45S8 
A4560 
A4S6S 
A4570 
A4S72 
A4S80 
A4581 
A4590 
A4610 
A4611 
A4612 
A4613 
A461S 
A4616 
A4617 
A4618 
A4619 
A4620 
A4621 
A4622 
A4623 
A4624 
A462S 
A4626 
A4627 
A4630 
A4631 
A463S 


NCO   STATUS 


DESCRIPTION 


PERIANAL  FECAL  COLLECTION  PQUCN 

INCONTINENCE  SUPPLY;  MISCELLANEOUS 

INDWELLING  CATHETER;  FOLEY  TYPE 

INDUELLING  CATHETER;  SPEC  TYPE 

INDWELLING  CATHETER,  FOLEY  TYPE 

INDUELLING  CATHETER;  FOLEY  TYPE 

MALE  EXTERNAL  CATHETER 

INTERMITTENT  URINARY  CATHETER 

INTERMITTENT  URINARY  CATHETER 

INSERTION  TRAY  UITN  DRAINAGE  BA6 

IRRIGATION  TUBING  SET 

EXTERNAL  URETHRAL  CLAMP  DEVICE 

BEDSIDE  DRAINAGE  BAG,  DAY  OR  NIGHT 

URINARY  LEG  BAG;  VINYL 

URINARY  SUSPENSORY  UITHOUT  LEG  BAG 

OSTOMY  FACEPLATE 

SKIN  BARRIER;  SOLID,  4X4 

SKIN  BARRIER;  LIQUID.  POUDER 

ADHESIVE  FOR  OSTOMY  OR  CATHETER  . 

OSTOMY  BELT 

IRRIGATION  SUPPLY;  SLEEVE 

IRRIGATION  SUPPLY;  BAGS 

IRRIGATION  SUPPLY;  CONE/CATHETER 

OSTOMY  IRRIGATION  SET 

LUBRICANT 

OSTOMY  RINGS 

OSTOMY  SUPPLY;  MISCELLANEOUS 

TAPE,  ALL  TYPES,  ALL  SIZES 

ADHESIVE  REMOVER  OR  SOLVENT 

ELASTIC  BANDAGE 

GRAVLEE  JET  UASHER 

VABRA  ASPIRATOR 

SURGICAL  STOCKINGS  ABOVE  KNEE 

SURGICAL  STOCKINGS  THIGH  LENGTH 

SURGICAL  STOCKINGS  BELOU  KNEE 

SURGICAL  STOCKINGS  FULL  LENGTH 

SURGICAL  TRAYS 

DISPOSABLE  UNDERPAOS,  ALL  SIZES 

PRIMARY  SURGICAL  DRESSING  KIT 

ELECTRODES,  (E.G.,  APNEA  MONITOR) 

LEAD  WIRES,  (E.G.,  APNEA  MONITOR) 

CONDUCTIVE  PASTE  OR  GEL 

PESSARY 

SLINGS 

SPLINT 

RIB  BELT 

CAST  SUPPLIES 

SUPPLIES  RISSER  JACKET 

SPECIAL  CASTING  MATERIALS 

MEDICATION  SUPPLIES,  DME  USED 

BATTERY,  HEAVY  DUTY;  REPLACEMENT 

BATTERY  CABLES;  REPLACEMENT 

BATTERY  CHARGER;  REPLACEMENT 

CANNULA,  NASAL 

TUBING  (OXYGEN),  PER  FOOT 

MOUTH  PIECE 

BREATHING  CIRCUITS 

FACE  TENT 

VARIABLE  CONCENTRATION  MASK 

TRACHEOTOMY  MASK  OR  COLLAR 

TRACHEOSTOMY  OR  LARYNGECTOMY  TUBE 

TRACHEOSTOMY,  INNER  CANNULA 

TRACHEAL  SUCTION  CATHETER 

TRACHEOSTOMY  CARE  OR  CLEANING  KIT 

TRACHEOSTOMY  CLEANING  BRUSH,  EACH 

SPACER,  BAG  OR  RESERVOIR 

REPUCEMENT  BATTERIES 

REPUCEMENT,  BATTERIES 

UNDERARM  PAD,  CRUTCH,  REPLACEMENT 


PRACTICE 

MAL- 

SOURCE  ClOML 

UORK 

EXPENSE 

PRACTICE 

TOTAL    Of 

MRK   FEE 

RVUs 

RMIB 

RMJs 

RMM     R\U«    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

.0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

O.OQ 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

1.00 

0.00 

1.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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NCPCS 


A4636 
M637 


NOD   STATUS 


ADDENDUM  • 
RELATIVE  VALUE  UNITS  (KVU*)  AND  RELATED  INFORMATION 


DESCRIPTION 


A4M7 


A4M9 
A46S0 
A46S5 


AM63 
A4670 


DM90 

A47D0 

A4705 

A4712 

A47U 

A4730 

A4735 

A4740 

A4750 

A475S 

A4760 

A476S 

A4770 

A4771 

A4772 

A4773 

A4774 

A4780 

AA790 

AAflOO 

A4820 

A4SS0 

A4860 

MTO 

A4n0 

A4890 

A4900 

A4901 

A490S 

A4910 

A4912 

A4913 

A49U 

A4918 

A4919 

A4920 

A4921 

A4927 

A50S1 

A5052 

A5053 

AS0S4 

A505S 

A5061 

AS062 

A5063 

AS064 

AS065 

AS071 

AS072 

AS073 

AS07« 

AS07S 

A5081 

AS082 

AS093 

A5102 


REPLACEMENT,  HANDGRIP,  CANE 
REPLACEMENT,  TIP,  CANE,  CRUTCH 
REPLACEMENT  PAD 
PARM«AGMET1C  CONTRAST  MATERIAL 
LOU  OSMOLAR  CONTRAST  MATERIAL 
SURGICAL  SUPPLY;  MISCELLANEOUS 
CENTRIFUGE 

NEEDLES  AND  SYRINGES  FOR  DIALYSIS 
SPNTGMCMANCMETER/BLOOD  PRESSURE 
BLOOD  PRESSURE  CUFF  ONLY 
AUTOMATIC  BLOOD  PRESSURE  MONITOR 
ACTIVATED  CARBON  FILTERS 
OIALYZERS  (ARTIFICIAL  KIDNEYS) 
STANDARD  DIALYSATE  SOLUTION 
BICARBONATE  DIALYSATE  SaUTION 
yATER,  STERILE 
TREATED  MTER;  DE  ION  I  ZED 
FISTUU  CANNULATIOM  SET 
LOCAL/TOPICAL  ANESTHETICS 
SHUNT  ACCESSORIES,  DIALYSIS  ONLY 
BLOOD  TUBING,  ARTERIAL  OR  VENOUS 
BLOOD  TUBING,  ARTERIAL  AND  VENOUS 
DIALYSATE  STANDARD  SOLUTION 
DIALYSATE  CONCENTRATE  ADDITIVES 
BLOOD  TESTING  SUPPLIES 
SERUM  CLOTTING  TINE  TUBE,  PER  BOX 
DEXTROSTICX  OR  GLUCOSE  TEST  STRIPS 
HEMOSTIX,  PER  BOTTLE 
ANOtlA  TEST  PAPER,  PER  BOX 
STERILIZING  AGENT,  DIALYSIS  EQUIP 
CLEANSING  AGENTS  FOR  EQUIPMENT 
HEPARIN  FOR  DIALYSIS  AND  ANTIDOTE 
HEMODIALYSIS  KIT  SUPPLIES 
HEMOSTATS  WITH  RUBBER  TIPS 
DISPOSABLE  CATHETER  CAPS 
PLUMBING  AND/OR  ELECTRICAL  WORK 
STORAGE  TANKS  UTILIZED  WITH  WATER 
CONTRACTS,  REPAIR  AND  MAINTENANCE 
DIALYSIS  (CAPO)  SUPPLY  KIT 
DIALYSIS  (CCPO)  SUPPLY  KIT 
DIALYSIS  (IPO)  SUPPLY  KIT 
NON-MEDICAL  SUPPLIES  FOR  DIALYSIS 
OCMCO  DRAIN  BOTTLE 
MISCELLANEOUS  DIALYSIS  SUPPLIES 
PREPARATION  KITS 
VENOUS  PRESSURE  CLAMPS,  EACH 
DIALYZER  HOLDER,  EACH 
HARVARD  PRESSURE  CLAMP,  EACH 
MEASURING  CYLINDER,  ANY  SIZE 
GLOVES,  STERILE  OR  NON-STERILE 
POUCH,  CLOSED;  WITH  BARRIER 
POUCH,  CLOSED;  WITHOUT  BARRIER 
POUCH,  CLOSED;  USE  ON  FACEPLATE 
POUCH,  CLOSED;  USE  0>  BARRIER 
STOMA  CAP 

POUCH,  DRAIHABLE;  WITH  BARRIER 
POUCH,  DRAINABLE;  WITHOUT  BARRIER 
POUCH,  DRAINABLE;  USE  ON  BARRIER 
POUCH,  DRAINABLE;  WITH  FACEPUTE 
POUCH,  DRAINABLE;  USE  ON  FACEPLATE 
POUCH,  URINARY;  WITH  BARRIER 
POUCH,  URINARY;  WITHOUT  BARRIER 
POUCH,  URINARY;  USE  ON  BARRIER 
POUCH,  URINARY;  WITH  FACEPUTE 
POUCH,  URINARY;  USE  ON  FACEPUTE 
CONTINENT  DEVICE;  PLUG 
CONTINENT  DEVICE;  CATHETER 
OSTOMY  ACCESSORY;  CONVEX  INSERT 
BEDSIDE  DRAINAGE  BOTTLE 


PRACTICE 

MAL- 

SOURCE 

GLOBAL 

WOK 

EXPENSE 

PRACTICE  TOTAL    OF  WORK 

FEE 

RVUB 

KW 

RMM    RVUa     RVU« 

PERIOD 

0.00 

0.00 

0.00    1 

1.00 

XXX 

0.00 

0.00 

0.00    ( 

9.00 

loot 

0.00 

0.00 

0.00 

1.00 

)Q0l 

0.00 

0.00 

0.00 

1.00 

not 

0.00 

0.00 

0.00 

1.00 

XM 

0.00 

0.00 

0.00 

1.00 

XXX 

0.00 

0.00 

0.00 

1.00 

XXX 

0.00 

0.00 

0.00 

9.00 

XXX 

0.00 

0.00 

0.00 

D.OO 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

AAX 

0.00 

0.00 

0.00 

o.oo 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

va 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

xa 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

o.oo  ' 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADDENDUM  B 

RCUTIVE  VALUE  UNITS  (RMto)  AMD  REUTEO  IHPORNATIOM 


HCPCS 


AS105 
AS112 
AS113 
AS1U 
AS119 
AS121 
AS122 
A5123 
AS126 
AS131 
A5U9 
A91S0 
A9160 
A9170 
A9180 
A9190 
A92S0 
A9260 
A9270 
A9280 
A9290 
00110 
00120 
D0130 
D0210 
D0220 
D0230 
D0240 
D02S0 
D0260 
D0270 
D0272 
D0274 
D0275 
D0290 
D0310 
D0320 
00321 
00322 
D0330 
00340 
D0410 
D041S 
D0420 
D042S 
D0460 
00470 
D0471 
D0S01 
D0S02 
D0999 
D1110 
D1120 
D1201 
D1202 
D1203 
01204 
01205 
01310 
01330 
D1351 
01510 
01515 
01520 
D1525 
01550 
D2110 
02120 
02130 


MOO   STATUS 


DESCRIPTION 


INTRAORAL 
INTRAORAL 
EXTRAORAL 
EXTRAORAL 
BITEWING- 
BITEWINGS 
BITEUINGS 


URIMAirr  SUSPENSORY;  WITH  LEO  BAC 
URINARY  LEG  BAG;  UTEX 
LEG  STRAP;  UTEX,  PER  SET 
LEG  STRAP;  FOAM  OR  FABRIC 
SKIN  BARRIER;  WIPES.  BOX  PER  50 
SKIN  BARRIER;  SOLID,  6X6 
SKIN  BARRIER;  SOLID,  8X8 
SKIN  BARRIER;  WITH  FLANGE 
ADHESIVE;  DISC  OR  FOAM  PAD 
APPLIANCE  CLEANER 
INCONTINENCEA>STOMY  SUPPLY 
NON-PRESCRIPTION  DRUGS 
NON-COVERED  SVC.  BY  PODIATRIST 
NON-COVERED  SVC.  BY  CHIROPRACTOR 
NATUROPATHS 
PERSONAL  ITEMS 
NURSING  HOME  RENTALS 
■ON-CERTIFIED  PHYSICAL  THERAPISTS 
HONOOVEREO  ITEM  OR  SERVICE 
REIMBURSEMENT  INCLUDED  IN  ANOTHER 
DESCRIPTION  DOES  NOT  INDICATE  NOSP 
INITIAL  ORAL  EXAMINATION 
PERIODIC  ORAL  EXAMINATION 
EMERGENCY  ORAL  EXAMINATION 
INTRAORAL  -  COMPLETE  SERIES 
INTRAORAL-  PERIAPICAL-FIRST  FILM 

-PERIAPICAL  EACH  AOOIT 
OCCLUSAL  FILM 

-FIRST  FILM 
EACH  ADDITIONAL  FILM 

SINGLE  FILH 
TWO  FILMS 
FOUR  FILMS 
BITEWINGS-EACH  ADDITIONAL  FILH 
SKULL  AND  FACIAL  BONE,  SURVEY  FILM 
SALIOGRAPHY 

TEMPOROMANDIBULAR  JOINT  ARTHROGRAM 
OTHER  TEMPOROMANDIBULAR  JOINT  FILM 
TOMOGRAPHIC  SURVEY 
PANORAMIC  FILM 
CEPNALCMETRIC  FILM 
BACTERIOLOGIC  STUDIES 
BACTERIOLOGIC  STUDIES 
CARIES  SUSCEPTIBILITY  TESTS 
CARIES  SUSCEPTIBILITY  TESTS 
PULP  VITALITY  TESTS 
DIAGNOSTIC  CASTS 
DIAGNOSTIC  PHOTOGRAPHS 
HISTOPATHOLOGIC  EXAMINATIONS 
OTHER  ORAL  PATHOLOGY  PROCEDURES 
UNSPECIFIED  DIAGNOSTIC  PROCEDURE 
PROPHYLAXIS  -  ADULT   t 
PROPHYLAXIS  -  CHILD 
TOPICAL  APPLICATION  OF  FLUORIDE 
TOPICAL  APPLICATION  OF  FLUORIDE 
TOPICAL  APPLICATION  OF  FLUORIDE 
TOPICAL  APPLICATION  OF  FLUORIDE 
TOPICAL  APPLICATION/FLUORIDE 
DIETARY  PLANNING 
ORAL  HYGIENE  INSTRUCTION 
SEALANT  -  PER  TUTH 
SPACE  MAINTAINER  -FIXED-UNIUTERAL 
SPACE  MAINTAINER  -FIXED -BIUTERAL 
SPACE  MAINTAINER  -REMOVABLE   ' 
SPACE  MAINTAINER  -  REMOVABLE 
RECEMENTATION  OF  SPACE  MAINTAINER 
AMALGAM-ONE  SURFACE,  PRIMARY 
AMALGAM- TWO  SURFACES,  PRIMARY 
AMALGAM- THREE  SURFACES,  PRIMARY 


PRACTICE 

MAL- 

SOURCE  GLOML 

WORK 

E)(PENSE 

PRACTICE 

TOTAL    OF 

WORK   Fn 

RVUB 

RVUa 

RMM 

RVUt     RVU«    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

yon 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

Tfon 

0.00 

0.00 

0.00 

0.00 

AAX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XKX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxk 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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HCPCS 


D213V 

02140 

021S0 

02160 

02161 

02210 

02330 

02331 

02332 

02335 

02336 

D2380 

02381 

02382 

D238S 

D2386 

02387 

D2A10 

D2420 

D2430 

02510 

02520 

02530 

02540 

02610 

02620 

02630 

02640 

02650 

02651 

02652 

D2660 

02710 

D2720 

D2721 

02722 

D2740 

02750 

02751 

02752 

027VO 

02791 

02792 

02810 

02910 

02920 

02930 

02931 

02932 

02933 

02940 

02950 

02951 

02952 

02953 

02954 

02960 

02970 

02980 

02999 

03110 

03120 

03220 

03310 

03320 

03330 

03340 

03346 

D3347 


NCO   STATUS 


AOOENOUM  B 
RELATIVE  VALUE  UMITS  (RVUs)  AMD  RELATED  IMfORMATIOM 


OESCRIPTION 


INLAY 
INLAY 
ONUY 
INLAY 
INLAY 
INLAY 


AMALGAK-FC3UR  SURFACES,  PRIMARY 

AMALGAM-  ONE  SURFACE,  PERMANENT 

AMALGAM-  TUO  SURFACES,  PERMANENT 

AMALGAM-  THREE  SURFACES,  PERMANENT 

AMALGAM-  FOUR  OR  MORE  SURFACES 

SILICATE  CEMENT  -  PER  RESTORATIOM 

RESIN-ONE  SURFACE 

RESIN-TWO  SURFACES 

RESIN-THREE  SURFACES 

RESIN  -  FOUR  OR  MORE  SURFACES 

COMPOSITE  REStN 

RESIN-ONE  SURFACE 

RESIN-TUO  SURFACES 

RESIN-THREE   OR  MORE   SURFACES 

RESIN-ONE  SURFACE 

RESIN-TWO  SURFACES 

RESIN-THREE  OR  MORE  SURFACES 
OOLO  FOIL  -  ONE  SURFACE 
QOlO  FOIL  -  TWO  SURFACES 
OOLO  FOIL  -  THREE  SURFACES 
INLAY  -  METALLIC  -  ONE  SURFACE 
METALLIC  -TUO  SURFACES 
METALLIC  -  THREE  SURFACES 
METALLIC  -  PER  TOOTH 
PORCELAIN/CERAMIC 
PORCELAIN/CERAMIC 
PORCELAIN/CERAMIC 
0« LAY-PORCELAIN/CERAMIC 
INLAY-COMPOSITE/RESIN  ONE  SURFACE 
INLAY-COMPOSITE/RESIN  2  SURFACES 
INLAY-C0Mf>OSITE/RESIN  3  SURFACES 
ONLAY-COMPOSITE/RESIN 
CROUN-RESIN  (LABORATORY) 
CROWN-RESIN  -  HIGH  NOBLE  METAL 
CROUN-RESIN  -  PREOOM  BASE  METAL 
CROUN-RESIN  WITH  NOBLE  METAL 
CROUN-PORCELAIN/CERAMIC  SUBSTRATE 
CROUN-PORCELAIN  FUSED  -  METAL 
CROUN-PROCELAIN  FUSED  -  METAL 
CROUN-PORCELAIN  FUSED  -  METAL 
CROWN  -FULL  CAST  HIGH  NOBLE  METAL 
CROWN  -FULL  CAST  PREOOM  BASE  METAL 
CROWN  -FULL  CAST  NOBLE  METAL 
CROWN  -  3/4  CAST  METALLIC 
RECEMENT  INLAY 
RECEMENT  CROWN 

PREFAB  STAINLESS  STEEL  CROWN 
PREFAB  STAINLESS  STEEL  CROWN 
PREFABRICATED  RESIN  CROWN 
PREFAB  STAINLESS  STEEL  CROWN 
SEDATIVE  FILLING 

CROWN  BUILD-UP,  INCLUDING  ANY  PINS 
PIN  RETENTION  -  PER  TOOTH 
CAST  POST  AND  CORE 
CAST  POST  AS  PART  OF  CROWN 
PREFAB  POST  AND  CORE 
LABIAL  VENEER  (LAMINATE) 
TEMPORARY  (FRACTURED  TOOTH) 
CROWN  REPAIR,  BY  REPORT 
UNSPECIFIED  RESTORATIVE  PROCEDURE 
PULP  CAP  -  DIRECT 
PULP  CAP  -INDIRECT 
THERAPEUTIC  PULPOTOMY 
ONE  CANAL 
TWO  CANALS 
THREE  CANALS 
FOUR  OR  MORE  CANALS 
RETREATMENT-ANTERIOR 
RETREATMENT-BICUSPIO 


1 

>RACTICE 

MAL- 

SaiRCE   GLOBAL 

wnmc   1 

EXPENSE   PRACTICE 

TOTAL 

OF  WORK   FEE 

RVU« 

RVUs 

RVUS 

RVUs 

RVUS    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00  . 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

o.oo 

XXX 

0.00 

0.00 

0.00 

o.oo 

XXX 

0.00 

0.00 

0.00 

o.oc 

XXX 

0.00 

0.00 

0.00 

o.oc 

XXX 

0.00 

0.00 

0.00 

o.oc 

XXX 

0.00 

0.00 

0.00 

o.oc 

XXX 

0.00 

0.00 

0.00 

o.oc 

1            XXX 

0.00 

0.00 

0.00 

o.oc 

1           XXX 

0.00 

0.00 

0.00 

o.oc 

1           XXX 

0.00 

0.00 

0.00 

o.oc 

1            XXX 

0.00 

•0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00         txn 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00           XXX 

o.«o 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00           XXX 

o.oo 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00        Tax 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00            XXX 

0.00 

0.00 

0.00 

0.00           XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0           XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0           XXX 

0.00 

0.00 

0.00 

o.o 

0            XXX 

0.00 

0.00 

0.00 

o.o 

0            XXX 

0.00 

0.00 

0.00 

0.0 

0         •  XXX 

0.00 

0.00 

0.00 

o.o 

0            XXX 
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ADDENDUM  B 
KUTIVE  VALUE  UNITS  CRVUs)  AND  REUTS  INFOMATION 


PRACTICE 

MAL- 

SOURCE (a.aML 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

lARK   FEE 

HCPCS    MOO   STATUS           DESCXIPTION 

RVUs 

RMJa 

RMta 

KWt            RVUt    PERIOD 

D3348 

B    NETREATMENT-NOLAR 

0.00 

0.00 

0.00 

0.00 

XXX 

03350          1 

»    APEXIFICATIOM  -PER  TREATMENT  VISIT 

0.00 

0.00 

0.00 

0.00 

XXX 

0S3S1 

B    APEXIFICATIOM/RECALCIFICATION 

0.00 

0.00 

0.00 

0.00 

XXX 

03352          ( 

B    APEXIFICATIOM/RECALCIFICATION 

0.00 

0.00 

0.00 

0.00 

XXX 

03353 

B    APEXIFICATIOH/RECALCIFICATION 

0.00 

0.00 

0.00 

0.00 

XXX 

DS410 

B    APICOECTONT  (PER  TOOTH) 

0.00 

0.00 

0.00 

0.00 

XXX 

DS411          1 

»    APICOECTOMY  (PER  TOOTH) 

0.00 

0.00 

0.00 

0.00 

XXX 

D3421 

B    APICOECTONY/PERIRADICULAR 

0.00 

0.00 

0.00 

0.00 

XXX 

03425          1 

B    APICOECTONY/PERIRADICULAR 

0.00 

0.00 

0.00 

0.00 

XXX 

D3426          1 

B    APICOECTOMT/PER I RADICULAR  SURGERY 

0.00 

0.00 

0.00 

0.00 

XXX 

03430          1 

B    RETROGRADE  FILLING  -  PER  ROOT 

0.00 

0.00 

0.00 

0.00 

XXX 

D3440         1 

»    APICAL  CURETTAGE 

0.00 

0.00 

0.00 

0.00 

XXX 

D3450  .       ( 

E    ROOT  AMPUTATION  •  PER  ROOT 

0.00 

0.00 

0.00 

0.00 

XXX 

D3460          ( 

B    ENDODONTIC  ENDOSSEOUS  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

D3470          1 

E     INTENTIONAL  REPLANTATION 

0.00 

0.00 

0.00 

0.00 

XXX 

D3910          ( 

E.    SURGICAL  PROCEDURE  FOR  ISOUTtOH 

0.00 

0.00 

0.00 

0.00 

XXX 

03920          1 

E    HEMISECTION 

0.00 

0.00 

0.00 

0.00 

XXX 

03940         1 

1    KCALCIFICATION  OR  REPAIR 

0.00 

0.00 

0.00 

0.00 

XXX 

03950          1 

E     CANAL  PREPARATION  AND  FITTING 

0.00 

0.00 

0.00 

0.00 

XXX 

03960          ( 

E    BLEACHING  OF  DISCOLORED  TOOTH 

0.00 

0.00 

0.00 

0.00 

XXX 

03999          1 

E    UNSPECIFIED  ENDODONTIC  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

D4210          1 

E     GINGIVECTCMY  OR  GINGIVOPLASTY 

0.00 

0.00 

0.00 

0.00 

XXX 

04211          1 

E    6INGIVECT0MY  OR  GINGIVOPLASTY 

0.00 

0.00 

0.00 

0.00 

XXX 

04220          1 

E    GINGIVAL  CURETTAGE,  BY  REPORT 

0.00 

0.00 

0.00 

0.00 

JUA 

D4240          1 

:    GINGIVAL  FLAP  PROCEOURF 

0.00 

0.00 

0.00 

0.00 

XXX 

04249          ^ 

:     CROWN  LENGTHENING 

0.00 

0.00 

0.00 

0.00 

XXX 

04250          1 

E  .   NUCOGINGIVAL  SURGERY-PER  QUADRANT 

0.00 

0.00 

0.00 

0.00 

XXX 

04260          1 

:    OSSEOUS  SURGERY 

0.00 

0.00 

0.00 

0.00 

XXX 

04261          1 

:    OSSEOUS  GRAFT  -  SINGLE  SITE 

0.00 

0.00 

0.00 

0.00 

XXX 

04262          ( 

:    OSSEOUS  GRAFT  -  MULTIPLE  SITES 

0.00 

0.00 

0.00 

0.00 

XXX 

04268          ( 

:•    OUIOEO  TISSUE  REGENERATION 

0.00 

0.00 

0.00 

0.00 

AXX 

04270          ( 

:    PEDICLE  SOFT  TISSUE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

04271          I 

:     FREE  SOFT  TISSUE  GRAFT 

0.00 

0.00 

0.00 

0.00 

XXX 

04272          1 

y          APICALLY  REPOSITIONING  FLAP 

0.00 

0.00 

0.00 

0.00 

XXX 

04320          1 

:     PROVISIONAL  SPLINTING  •  INTRA 

0.00 

0.00 

0.00 

0.00 

XXX 

04321          ( 

:     PROVISIONAL  SPLINTING  -  EXTRA 

0.00 

0.00 

0.00 

0.00 

XXX 

04340          1 

)     PERIODONTAL  SCALING 

0.00 

0.00 

0.00 

0.00 

XXX 

04341          ( 

PERIODONTAL  SCALING 

0.00 

0.00 

0.00 

0.00 

XXX 

04910          C 

PERIODONTAL  MAINTENANCE 

0.00 

0.00 

0.00 

0.00 

XXX 

04920          ( 

UNSCHEDULED  DRESSING  CHANGE 

0.00 

0.00 

0.00 

0.00 

XXX 

04999          < 

UNSPECIFIED  PERIODONTAL  PROCEDURE 

0.00 

0.00 

0.00 

0.00 

XXX 

05110          ( 

COMPLETE  UPPER 

0.00 

0.00 

0.00 

0.00 

XXX 

05120          ( 

COMPLETE  LOWER 

0.00 

0.00 

0.00 

0.00 

XXX 

05130          I 

IMMEDIATE  UPPER 

0.00 

0.00 

0.00 

0.00 

XXX 

05140          ( 

IMMEDIATE  LOWER 

0.00 

0.00 

0.00 

0.00 

XXX 

DS211          ( 

UPPER  PARTIAL  -  ACRYLIC  BASE 

0.00 

0.00 

0.00 

0.00 

XXX 

05212          ( 

LOWER  PARTIAL  -  ACRYLIC  BASE 

0.00 

0.00 

0.00 

0.00 

XXX 

05213          ( 

UPPER  PARTIAL 

0.00 

0.00 

0.00 

0.00 

XXX 

05214          ( 

LOWER  PARTIAL 

0.00 

0.00 

0.00 

0.00 

XXX 

05215          1 

)    UPPER  PARTIAL  •  HIGH  NOBLE  CAST 

0.00 

0.00 

0.00 

0.00 

XXX 

05216          I 

LOWER  PARTIAL  -  HIGH  N06LE  CAST 

0.00 

0.00 

0.00 

0.00 

XXX 

05280         .  1 

REMOVABLE  UNILATERAL  PARTIAL 

0.00 

0.00 

'  0.00 

0.00 

XXX 

05281          C 

REMOVABLE  UNILATERAL  PARTIAL 

0.00 

0.00 

0.00 

0.00 

XXX 

05410          C 

ADJUST  COMPLETE  DENTURE-UPPER 

0.00 

0.00 

0.00 

0.00 

xn 

05411          C 

ADJUST  COMPLETE  DENTURE  -  LOWER 

0.00 

0.00 

0.00 

0.00 

XXX 

05421          C 

ADJUST  PARTIAL  DENTURE  •  UPPER 

0.00 

0.00 

0.00 

0.00 

XXX 

05422          C 

ADJUST  PARTIAL  DENTURE  -  LOWER 

0.00 

0.00 

0.00 

0.00 

XXX 

05510          C 

REPAIR  BROKEN  COMPLETE  DENTURE 

0.00 

0.00 

0.00 

0.00 

XXX 

05520          C 

REPLACE  MISSING  OR  BROKEN  TEETH 

0.00 

0.00 

0.00 

0.00 

XXX 

05610          C 

REPAIR  ACRYLIC  SADDLE  OR  BASE 

0.00 

0.00 

0.00 

0.00 

XXX 

05620          C 

REPAIR  CAST  FRAMEWORK 

0.00 

0.00 

0.00 

0.00 

XXX 

05630          C 

REPAIR  OR  REPUCE  BROKEN  CLASP 

0.00 

0.00 

0.00 

0.00 

XXX 

05640          C 

REPLACE  BROKEN  TEETH  -  PER  TOOTH 

0;00 

0.00 

0.00 

0.00 

XXX 

05650          C 

ADO  TOOTH  TO  EXISTING  PARTIAL 

0.00 

0.00 

0.00 

0.00 

XXX 

05660          C 

ADD  CLASP  TO  EXISTING  PARTIAL 

0.00 

0.00 

0.00 

0.00 

XXX 

05710          C 

REBASE  COMPLETE  UPPER  DENTURE 

0.00 

0.00 

0.00 

0.00 

XXX 

05711         e 

REBASE  COMPLETE  LOWER  DENTURE 

0.00 

0.00 

0.00 

0.00 

XXX 

05720          C 

REBASE  UPPER  PARTIAL  DENTURE 

0.00 

0.00 

0.00 

0.00 

XXX 

05721          C 

REBASE  LOWER  PARTIAL  DENTURE 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RW*)  UO  RELATED   INFOMMTIOH 


PRACTICE 

MAL- 

SOURCE  GLOML 

uonr 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

HCPCS    NOD   STATUS           OESCRIPTIOM 

RVUa 

RWM 

RVUs 

RVUs     RVUs    PERIOD 

D5730           C 

RELINE  UPPER  COMPLETE  DERTURE 

0.00 

0.00 

0.00 

0.00 

ox 

D5731           C 

RELINE  LOUER  C«PLETE  DENTURE 

0.00 

0.00 

0.00 

0.00 

m 

DS740           C 

RELINE  UPPER  PARTIAL  DENTURE 

0.00 

0.00 

0.00 

0.00 

nx 

D5741           C 

RELINE  LOUER  PARTIAL  DENTURE 

0.00 

0.00 

0.00 

0.00 

m 

D5750           C 

RELINE  UPPER  COMPLETE  DENTURE 

0.00 

0.00 

0.00 

0.00 

m 

DS751           C 

RELINE  LOUER  CStPLETE  DENTURE 

0.00 

0.00 

0.00 

0.00 

xn 

DS760           C 

RELINE  UPPER  PARTIAL  DENTURE 

0.00 

0.00 

0.00 

0.00 

nx 

D5761           C 

RELINE  LOUER  PARTIAL  DENTURE 

0.00 

0.00 

0.00 

0.00 

XXX 

DSS10           C 

TEMPORARY  COMPLETE  DENTURE  (UPPER) 

0.00 

0.00 

0.00 

0.00 

XXX 

D5S11           C 

TEMPORARY  COMPLETE  DENTURE  (LOUER) 

0.00 

0.00 

0.00 

0.00 

XXX 

DSS20           C 

TEMPORARY  PARTIAL  -  STATPLATE 

0.00 

0.00 

0.00 

0.00 

XXX 

D5821           ( 

TEMPORARY  PARTIAL  -  STATPLATE 

0.00 

0.00 

0.00 

0.00 

XXX 

05850           ( 

TISSUE  CONDITIONING  -  PER  DENTURE 

0.00 

0.00 

0.00 

0.00 

XXX 

05851           ( 

TISSUE  CONDITIONING 

0.00 

0.00 

0.00 

0.00 

XXX 

05860           ( 

OVERDENTURE  •  COMPLETE,  BY  REPORT 

0.00 

0.00 

0.00 

0.00 

XXX 

05861           ( 

OVERDENTURE  -  PARTIAL,  BY  REPORT 

0.00 

0.00 

0.00 

0.00 

XXX 

05862           ( 

PRECISION  ATTACHMENT,  BY  REPORT 

0.00 

0.00 

0.00 

0.00 

XXX 

05899           ( 

;     UNSPECIFIED  PROSTHOOOMTIC  PROCEO 

0.00 

0.00 

0.00 

0.00 

XXX 

05911           ( 

FACIAL  MOULAGE  (SECTIONAL) 

0.00 

0.00 

0.00 

0.00 

XXX 

05912           ( 

FACIAL  MOULAGE  (COMPLETE) 

0.00 

0.00 

0.00 

0.00 

XXX 

05913           ( 

NASAL  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05914           ( 

AURICULAR  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05915           ( 

:     ORBITAL  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05916           ( 

:     OCULAR  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05917           t 

1     COMPOSITE  FACIAL  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05918           t 

1     REPLACEMENT  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05919           ( 

:     PROSTHETIC  DRESSING 

0.00 

0.00 

0.00 

0.00 

XXX 

05920           ( 

)     OCULAR  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

05921           ( 

)     ORBITAL  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

05922           ( 

;     NASAL  SEPTAL  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05923           ( 

:     OaUM   PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05924           ( 

:     CRANIAL  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05925           ( 

FACIAL  AUGMENTATION 

0.00 

0.00 

0.00 

0.00 

XXX 

05926           ( 

:     NASAL  PROSTHESIS,  REPLACEMENT 

0.00 

0.00 

0.00 

0.00 

XXX 

05927           ( 

:     AURICULAR  PROSTHESIS,  REPLACEMENT 

0.00 

0.00 

0.00 

0.00 

XXX 

05928           ( 

:     ORBITAL  PROSTHESIS,  REPLACEMENT 

0.00 

0.00 

0.00 

0.00 

XXX 

05929           1 

:     FACIAL  PROSTHESIS,  REPLACEMENT 

0.00 

0.00 

0.00 

0.00 

XXX 

05931           1 

:     SURGICAL  OBTURATOR 

0.00 

0.00 

0.00 

0.00 

XXX 

05932           1 

:     POSTSURGICAL  OBTURATOR 

0.00 

0.00 

0.00 

0.00 

XXX 

05933           ( 

:     REFITTING  OF  OBTURATOR 

0.00 

0.00 

0.00 

0.00 

XXX 

05934           ( 

:     MANDIBULAR  RESECTION  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05935           ( 

:     MANDIBULAR  RESECTION  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05936           1 

:     OBTURATOR  PROSTHESIS,  INTERIM 

0.00 

0.00 

0.00 

0.00 

XXX 

05937           ( 

:     TRISMUS  APPLIANCE 

0.00 

0.00 

0.00 

0.00 

XXX 

05951          ( 

Z           FEEDING  AID 

0.00 

0.00 

0.00 

0.00 

XXX 

05952           ( 

C     PEDIATRIC  SPEECH  AID 

0.00 

0.00 

0.00 

0.00 

XXX 

05953           ( 

C     ADULT  SPEECH  AID 

0.00 

0.00 

0.00 

0.00 

XXX 

05954           ( 

Z           SUPERIMPOSED  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05955 

Z            PAUTAL  LIFT  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

05956           1 

)     OBTURATOR 

0.00 

0.00 

0.00 

0.00 

XXX 

05957           1 

)     SPEECH  BULB 

0.00 

0.00 

0.00 

0.00 

XXX 

05958 

:     PALATAL  LIFT  PROSTHESIS,  INTERIM 

0.00 

0.00 

0.00 

0.00 

XXX 

05959 

Z           PALATAL  LIFT  PROSTHESIS,  MOO 

0.00 

0.00 

0.00 

0.00 

XXX 

05960 

C     SPEECH  AID  PROSTHESIS,  MOD 

0.00 

0.00 

0.00 

0.00 

XXX 

05971 

)     SIMPLE  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

05972 

I     COMPLEX  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

05973 

»     SUBPERIOSTEAL  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

05974 

1)     ENOOSSEOUS  IMPLANT  (IN  THE  BONE) 

0.00 

0.00 

0.00 

0.00 

XXX 

05976 

D     MANDIBULAR  STAPLE  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

05982 

C     SURGICAL  STENT 

0.00 

0.00 

0.00 

0.00 

XXX 

05983 

C     RADIATION  CARRIER 

0.00 

0.00 

0.00 

0.00 

XXX 

D5984 

C     RADIATION  SHIELD 

0.00 

0.00 

0.00 

0.00 

XXX 

05985 

C     DOCJCING  DEVICE -CONE  LOCATOR 

0.00 

0.00 

0.00 

0.00 

XXX 

05986 

C     FLUORIDE  APPLICATOR -PER  ARCH 

0.00 

0.00 

0.00 

0.00 

XXX 

05988 

C     SURGICAL  SPLINT 

0.00 

0.00 

0.00 

0.00 

XXX 

05999 

C     UNSPECIFIED  MAXILLOFAC  PROSTHESIS 

0.00 

0.00 

0.00 

0.00 

XXX 

06030 

C     ENOOSSEOUS  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

06040 

C     SUBPERIOSTEAL  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

06050 

C     TRANSOSSEOUS  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

B-142 


Federal  Register  /  Vol.  56.  No.  227  /  Monday,  November  25.  1991  /  Rules  and  Regulations      59773 

ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVU»)  AND  RELATED  INFORMATION 


HCPCS 


D6055 
D6060 
D6090 
06100 
06199 
06210 
06211 
06212 
06240 
06241 
06242 
062S0 
06251 
062S2 
06520 
06S30 
06540 
06545 
06720 
06721 
06722 
06750 
067S1 
067S2 
06780 
06790 
06791 
06792 
06«30 
06940 
06950 
06970 
06971 
06972 
06973 
0697S 
06960 
06999 
07110 
07120 
07130 
07210 
07220 
07230 
07240 
07241 
07250 
07260 
07270 
07271 
07272 
07280 
07281 
07285 
07286 
07290 
07291 
07310 
D7320 
07340 
073S0 
07410 
07420 
07430 
07431 
07440 
07441 
07450 
07451 


MOO   STATUS 


OESCRIPTIOH 


IMPLANT  CONNECTING  BAR 

IMPLANT  MAINTENANCE  PROCEDURES 

REPAIR  IMPLANT 

IMPLANT  REMOVAL 

UNSPECIFIED  IMPLANT  PROCEDURE 

PONTIC  -  CAST  HIGH  NOBLE  METAL 

PONTIC  -  CAST  PREOOM  BASE  METAL 

PONTIC  -  CAST  NOBLE  METAL 

PONTIC  -  PORCELAIN  FUSED 

PONTIC  -  PORCEUIN  FUSED 

PONTIC  -  PORCELAIN  FUSED 

PONTIC-RESIN  WITH  HIGH  NOBLE  METAL 

PONTIC  -  RESIN  WITH  -BASE  METAL 

PONTIC  -  RESIN  WITH  NOBLE  METAL 

INLAY  •  METALLIC  -  TWO  SURFACES 

INLAY  -  METALLIC  -  THREE  OR  MORE 

INLAY  -  METALLIC  ONLAY I NG  CUSPS 

CAST  METAL  RETAINER  FOR  ACID  ETCH 

CROUN  •  RESIN  WITH  HIGH  NOBLE  META 

CROUN  •  RESIN  WITH  -  BASE  METAL 

CROUN  -  RESIN  WITH  NOBLE  METAL 

CROUN  -  PORCELAIN  FUSED 

CROUN  -  PORCELAIN  FUSED 

CROUN  -  PORCELAIN  FUSED 

CROUN  -  3/4  CAST  HIGH  NOBLE  METAL 

CROUN  -  FULL  CAST  HIGH  NOBLE  METAL 

CROUN  -  FULL  CAST  -  BASE  METAL 

CROUN  •  FULL  CAST  NOBLE  METAL 

RECENENT  BRIDGE 

STRESS  BREAKER 

PRECISION  ATTACHMENT 

CAST  POST  AND  CORE 

CAST  POST  -PART  OF  BRIDGE  RETAINER 

PREFABRICATED  POST  AND  CORE 

CORE  BUILD  UP  FOR  RETAINER 

COPING-METAL 

BRIDGE  REPAIR.  BY  REPORT 

UNSPECIFIED  FIXED  PROSTHOOOMTIC 

SINGLE  TOOTH 

EACH  ADDITIONAL  TOOTH 

ROOT  REMOVAL  -  EXPOSED  ROOTS 

SURGICAL  REMOVAL  OF  ERUPTED  TOOTH 

REMOVAL  OF  IMPACTED  TOOTH 

REMOVAL  OF  IMPACTED  TOOTH 

REMOVAL  OF  IMPACTED  TOOTH 

REMOVAL  OF  IMPACTED  TOOTH 

SURGICAL  REMOVAL  OF  TOOTH  ROOTS 

OROANTRAL  FISTULA  CLOSURE 

TOOTH  RE- IMPLANTATION 

TOOTH  IMPLANTATION 

TOOTH  TRANSPLANTATION 

SURG  EXPOSURE  OF  IMPACTED  TOOTH 

SURG  EXPOSURE  OF  IMPACTED  TOOTH 

BIOPSY  OF  ORAL  TISSUE  •  HARD 

BIOPSY  OF  ORAL  TISSUE  •  SOFT 

SURGICAL  REPOSITIONING  OF  TEETH 

TRANSSEPTAL  FIBEROTOMY 

ALVEOLOPLASTY 

ALVEOLOPLASTY 

VESTIBULOPLASTY 

VESTIBULOPLASTY 

RADICAL  EXCISION 

RADICAL  EXCISION 

EXCISION  OF  BENIGN  TUMOR 

EXCISION  Of  BENIGN  TUMOR 

EXCISION  OF  MALIGNANT  TUMOR 

EXCISION  OF  MALIGNANT  TUMOR 

REMOVAL  OF  ODONTOGENIC  CYST 

REMOVAL  OF  ODONTOGENIC  CYST 


PRACTICE 

MAL- 

SOURCE '  GLOBAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  ( 

ORK   FEE 

RVU* 

RVUa 

RVUt 

RVUs     RVUs    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

d.oo 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0  00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00   • 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

.  »oi 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

.  XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

o.no 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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AOOENOUM  ■ 
KUTIVE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION 


HCPCS 


D7460 
07461 
D746S 
07470 
07480 
07490 
07510 
07S20 
07530 
07540 
D75S0 
07560 
07610 
07620 
07630 
07640 
07650 
07660 
07670 
07680 
07710 
07720 
07730 
07740 
07750 
07760 
07770 
07780 
07810 
07820 
07B30 
07840 
07850 
07852 
07854 
07856 
07858 
07860 
07865 
07870 
07872 
07873 
07874 
07875 
07876 
07877 
07880 
07899 
07910 
07911 
07912 
07920 
07940 
07941 
07942 
07943 
D79a 
07945 
07946 
07947 
07948 
07949 
07950 
07955 
07960 
07970 
07971 
D798Q 
07961 


PVO   STATUS 


DESOtlPTIOH 


REMOVAL  OF  MONCDOMTOGEHIC  CYST 
REMOVAL  Of  HONOOCNTOGENIC  aST 
OESTRUCTICH  OF  LESION(S) 
REMOVAL  OF  EXOSTOSIS 
PARTIAL  OSTECTOMY 
RADICAL  RESECTION  OF  MANDIBLE 
INCISION  AND  DRAINAGE  OF  ABSCESS 
INCISION  AND  DRAINAGE  OF  ABSCESS 
REMOVAL  OF  FOKEIGN  BODY,  SKIN 
REMOVAL  OF  FOREIGN  BODIES 
SEQUESTRECTOMY  FOR  OSTEOMYELITIS 
MAXILLARY  SINUSOTOMY 
MAXILLA  •  OPEN  REDUCTION 
MAXILLA  -  CLOSED  REDUCTION 
>IBLE  -  OPEN  REDUCTION 
>IBLE  -  CLOSED  REDUCTION 
MALA*  AND/OR  ZYGOMATIC  ARCH 
MALA*  AND /OR  ZYGOMATIC  ARCH 
ALVEOLUS  -  STABILIZATION  OF  TEETH 
FACIAL  BONES  -  COMPLICATED  REDUCT 
MAXILLA  -  OPEN  REDUCTION 
MAXILLA  -  CLOSED  REDUCTION 
IMNDIBLE  -  OPEN  REDUCTION 
MANDIBLE  -  CLOSED  REDUCTION 
MALA*  AND/OR  ZYGOMATIC  ARCH 
MALA*  AND/OR  ZYGOMATIC  ARCH 
ALVEOLUS  -  STABILIZATION  OF  TEETH 
FACIAL  BONES  -  COMPLICATED  REDUCT 
OPEN  REDUCTION  OF  DISLOCATION 
CLOSED  REDUCTION  OF  DISLOCATION 
MANIPUUTION  UNDER  ANESTHESIA 
CONOYLECTONY 
NENISEadMY 
DISC  REPAIR 
SYNOVECTOMY 
MYOTOMY 

JOINT  RECONSTRUCTION 
ARTHROTOMY 
ARTHROPLASTY 
ARTHROCENTESIS 
ARTHROSCOPY-OIAGNOSIS 
ART HROSCOPY - SURG I CAL 
ARTHROSCOPY - SURG  I CAL 
ART HROSCOPY -  SURG I CAL 
ARTHROSCOPY  -  SURG  I CAL 
ARTHROSCOPY - SURG I CAL 
OCCLUSAL  ORTHOTIC  APPLIANCE 
UNSPECIFIED  TMD  THERAPY 
SUTURE  OF  RECENT  SMALL  HOUNDS 
SUTURE  -  UP  TO  5  CM 
SUTURE  •  OVER  5  CM 
SKIN  GRAFTS 


OSTEOPLASTY 
OSTEOTOMY  - 
OSTEOTOMY  - 
OSTEOTOMY  - 
OSTEOTOMY  - 
OSTEOTOMY  - 


RAMUS,  CLOSED 

RAMUS,  OPEN 

RAMUS,  OPEN 

SEGMENTED  OR  SUBAPICAL 

BODY  Of  MANDIBLE 
LEFORT  I  (MAXILLA  -  TOTAL) 
LEFORT  I  (MAXILLA  •  SEGMENTED) 
LEFORT  II  OR  LEFORT  III 
LEFORT  II  OR  LEFORT  III 
OSSEOUS.  OSTEOPERIOSTEAL  GRAFT 
REPAIR  OF  MAXILLOFACIAL  DEFECTS 
FRENULECTCMY  -  SEPARATE  PROCEDURE 
EXCISION  OF  HYPERPLASTIC  TISSUE 
EXCISION  OF  PERICORONAL  GINGIVA 
SIALOLITHOTOMY 
EXCISION  Of  SALIVARY  GLAND 


PRACTICE 

MAL- 

sajRCE  GLOML 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

Of  WORK   FEE 

RVUs 

V*H 

RWJ* 

RVUt 

RMM    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX' 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

JUU 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

AAA 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVUc)  AND  RELATED  INFORMATION 


HCPCS 


07982 
07963 
07990 
07991 
07992 
07993 
07994 
07999 
08110 
D8120 
08210 
08220 
08360 
08370 
08460 
08470 
08480 
08560 
D8S70 
D8S80 
D8650 
D8750 
08999 
09110 
09210 
09211 
09212 
D9215 
D9220 
D9230 
D9240 
09310 
09410 
09420 
09430 
09440 
09610 
D9630 
09910 
09920 
09930 
09940 
09941 
09950 
09951 
09952 
09960 
09999 
H5010 
H5020 
H502S 
H5030 
H5040 
H5050 
H5060 
HS090 
H5100 
H5110 
HS120 
HS130 
H5160 
H5170 
HS180 
H5190 
HS200 
H5220 
HS230 
H5240 
HS299 


HOD   STATUS 


DESCRIPTION 


SIALGOOCHOPLASTY 

CLOSURE  OF  SALIVARY  FISTULA 

EMERGENCY  TRACHEOTOMY 

CORONOIOECTONY 

EMINEHECTOMY 

INPUWT  -  FACIAL  BONES 

IMPLANT  -  CHIN 

UNSPECIFIED  ORAL  SURGERY  PROCEDURE 

REMOVABLE  APPLIANCE  THERAPY 

FIXED  APPLIANCE  THERAPY 

REMOVABLE  APPLIANCE  THERAPY 

FIXED  APPLIANCE  THERAPY 

REMOVABLE  APPLIANCE  THERAPY 

FIXED  APPLIANCE  THERAPY 

CLASS  I  MALOCCLUSION 

CLASS  II  MALOCCLUSION 

CUSS  III  MALOCCLUSION 

CUSS  I  MALOCCLUSION 

CUSS  II  MALOCCLUSION 

CLASS  III  MALOCCLUSION 

TREATMENT  OF  SKELETAL  CASE 

POST -TREATMENT  STABILIZATION 

UNSPECIFIED  ORTHODONTIC  PROCEDURE 

PALLIATIVE  TREATMENT  -DENTAL  PAIN 

LOCAL  ANESTHESIA 

REGIONAL  BLOCK  ANESTHESIA 

TRIGEMINAL  DIVISION  BLOCK  ANESTHES 

LOCAL  ANESTHESIA 

GENERAL  ANESTHESIA 

ANALGESIA 

INTRAVENOUS  SEDATION 

CONSULTATION  -  PER  SESSION 

HOUSE  CALL 

HOSPITAL  CALL 

OFFICE  VISIT  FOR  OBSERVATION 

OFFICE  VISIT 

THERAPEUTIC  DRUG  INJECTION 

OTHER  DRUGS  AND/OR  MEDICAMENTS 

APPLICATION  OF  MEDICAMENTS 

BEHAVIOR  MANAGEMENT 

TREATMENT  OF  COMPLICATIONS 

OCCLUSAL  GUARDS 

FABRICATION  OF  ATHLETIC  MOUTHGUARO 

OCCLUSION  ANALYSIS  -  MOUNTED  CASE 

OCCLUSAL  ADJUSTMENT  -  LIMITED 

OCCLUSAL  ADJUSTMENT  -  COMPLETE 

COMPLETION  OF  CLAIM  FORM 

UNSPECIFIED  ADJUNCTIVE  PROCEDURE 

THERAPY,  INDIVIDUAL 

PSYCHOTHERAPY,  GROUP 

PSYCHOTHERAPY,  GROUP 

OTHER  SERVICES  BY  SOCIAL  WORKER 

RESIDENTIAL  CARE  -  PUBLIC  INSTIT. 

RESIDENTIAL  CARE  -  PRIVATE  INSTIT. 

PUBLIC  SPECIAL  SCHOOLS  OR  DAY  CARE 

SPECIAL  CLASS  PRIVATE 

SPECIAL  CLASS  PRIVATE  PROPRIETARY 

SUMMER  TREATMENT  CAMP 

SPECIALIZED  CARE  NURSING  HOME 

VISITING  TEACHER  SERVICES 

READING  THERAPY 

OTHER  SPECIAL  EDUCATION 

TRANSPORTATION  FOR  HANDICAPPED 

NURSING  CARE,  HOME 

NURSING  CARE,  OTHER 

REHABILITATIVE  EVALUATION 

REHABILITATIVE  EVALUATION 

REHABILITATIVE  EVALUATION 

REHABILITATIVE  EVALUATION 


PRACTICE 

MAL- 

SOURCE  GLOBAL 

UORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

«RK   FEE 

RVUs 

RWJs 

RVUs 

RVUs     RVUs    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

O.OQ 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

'   0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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PRACTICE 

NAL- 

SOURCE   GLOML 

WORK 

EXPENSE 

PRACTICC 

TOTAL    OF 

WRK   FEE 

HCPCS     NOD   STATUS 

DESCRIPTION 

RWa 

RWto 

RWJs 

RVUs     RVUs    PERIOD 

IB300           1 

1     OCCUPATIONAL  THERAPY 

0.33 

0.2S 

0.03 

0.61 

S      XXX 

J0110           1 

E     ADMIMISTRATION  OF  INJECTION   ' 

0.00 

0.00 

0.00 

0.00 

xn 

J0120           1 

E     INJECTION 

,  TETRACYCLINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J017Q           1 

E     INJECTION 

,  ADRENALIN.  EPINEPHRINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0190          1 

E     INJECTION 

,  BIPERIDEN,  2  NG 

0.00 

0.00 

0.00 

0.00 

XXX 

J0210          1 

E     INJECTION 

,  NETHYLDOPATE  HCL 

0.00 

0.00 

0.00 

0.00  . 

XXX 

J0220          1 

E     INJECTION 

ALLERGY  DESENSITIZATION 

0.00 

0.00 

0.00 

0.00 

XXX 

J0Z50          1 

E     INJECTION 

ALLERGY  DESENSITIZATION 

0.00 

0.00 

0.00 

0.00 

XXX 

MOM                       1 

E     INJECTION 

ALLERGY  DESENSITIZATION 

0.00 

0.00 

0.00 

0.00 

XXX 

J02S6          1 

E     INJECTION 

ALPHA  1-PROTEtNASE  INHI 

0.00 

0.00 

0.00 

0.00 

XXX 

J0280          1 

E     INJECTION 

AMINOPHYLLIH 

0.00 

0.00 

0.00 

0.00 

XXX 

J0290          1 

E     INJECTION 

AMPICILLIN 

0.00 

0.00 

0.00 

0.00 

XXX 

J0300          1 

E     INJECTION 

ANOBARBITAL 

0.00 

0.00 

0.00 

0.00 

XXX 

J0330          1 

E     INJECTION 

SUXINYCNOIIHE  CHLORIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0340          1 

E     INJECTION 

NANDROLONE  PHENPROPIO. 

0.00 

0.00 

0.00 

0.00 

XXX 

J0360          1 

E     INJECTION 

HYDRALAZINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J0380          1 

INJECTION 

METARAMINOl 

0.00 

0.00 

0.00 

0.00 

XXX 

J0390          1 

INJECTION 

CHLOROQUINE 

0.00 

0.00 

0.00 

0.00 

XXX 

MUM                         1 

INJECTION 

TRIMETHAPHAN 

0.00 

0.00 

0.00 

0.00 

XXX 

JOMO          1 

INJECTION 

ATROPINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

XXX 

JM70          1 

INJECTION 

DIHECAPROL 

0.00 

0.00 

0.00 

0.00 

XXX 

J0500          1 

INJECTION 

DICYCLOMINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0510          1 

INJECTION 

BENZQUINANIOE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J051S          1 

:     INJECTION 

BENZTROPINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0520          1 

E     INJECTION 

BETHANECHOL  CHLORIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0530          1 

INJECTION 

PENICILLIN  G  BENZATHINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0540          1 

E     INJECTION 

PENICILLIN  G  BENZATHINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0550          1 

INJECTION 

PENICILLIN  G  BENZATHINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0560          1 

INJECTION 

PENICILLIN  G  BENZATHINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0570          1 

I            INJECTION 

PENICILLIN  G  BENZATHINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0S80          1 

INJECTION 

PENICILLIN  G  BENZATHINE 

0.00 

0.00 

0.00 

0.00 

XXX 

josas       1 

BOTULINUM 

TOXIN  TYPE  A,  PER  UNIT 

0.00 

0.00 

0.00 

0.00 

XXX 

J0590          1 

INJECTION 

ETHYLNOREPINEPHRINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J0600          1 

INJECTION 

EOETATE  CAL.  DISOOIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J0610          i 

INJECTION 

CALCIUM  GLUCONATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0620          i 

INJECTION 

CALCIUM  GLYCEROPHOS. 

0.00 

0.00 

0.00 

0.00 

XXX 

J0630          1 

;     INJECTION 

CALCITONIN  SALMON 

0.00 

0.00 

0.00 

0.00 

XXX 

J06SS          1 

INJECTION 

CALCITRIOL 

0.00 

0.00 

0.00 

0.00 

XXX 

J06«0          1 

INJECTION 

LEUCOVORIN  CALCIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J0670          1 

I            INJECTION 

MEPIVACAINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0680          1 

INJECTION 

DESLANOSIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J06«0          1 

I            INJECTION 

CEFAZOLIN  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J06M          1 

INJECTION 

CEFOXITIN  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J0695          1 

I            INJECTION 

CEFONICID  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J0696          i 

INJECTION 

CEFTRIAXONE  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J0697          1 

INJECTION 

STERILE  CEFUROXIME  SO. 

0.00 

0.00 

0.00 

0.00 

XXX 

J06M          1 

CEFOTAXlNt 

:  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J07Q0          1 

INJECTION 

BETAMETHASONE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0710          1 

■     INJECTION 

CEPHAPIRIN  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J0720          1 

INJECTION 

CHLORAMPHENICOL  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J072S          1 

INJECTION 

CHORIONIC  GONADOTROPIN 

0.00 

0.00 

0.00 

0.00 

XXX 

J0730          1 

INJECTION 

CHLORPHENIRAMINE  NAL. 

0.00 

0.00 

0.00 

0.00 

XXX 

J0745          1 

INJECTION 

CODEINE  PHOSPHATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0760          1 

INJECTION 

COLCHICINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0770          1 

INJECTION 

COLISTIMETHATE  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

JOTU          1 

INJECTION 

PROCHLORPERAZINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J079O          1 

INJECTION 

NIKETHAMIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

jono       1 

INJECTION 

CORTICOTROPIN 

0.00 

0.00 

0.00 

0.00 

XXX 

J0820          1 

INJECTION 

CORTISONE 

0.00 

0.00 

0.00 

0.00 

XXX 

INJECTION 

CORTIGEL  40 

0.00 

0.00 

0.00 

0.00 

XXX 

joeso       1 

INJECTION 

CORTROPHIN  ZINC  HYDROX. 

0.00 

0.00 

0.00 

0.00 

XXX 

J0840          1 

INJECTION 

UARFARIN  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J0e95          1 

I            INJECTION 

DEFEROXAMINE  MESYLATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J0900          1 

E     INJECTION 

TESTOSTERONE  ENANTHATE 

0.00 

0.00 

0.00 

0.00 

XXX 

JOMS          1 

INJECTION 

BROMPHENIRAMINE  MALEATE 

0.00 

0.00 

0.00 

0.00 

XXX 

JO970          1 

INJECTION 

ESTRADIOL  VALERATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J1000          1 

INJECTION 

DEPO-ESTRAOIOL  CYPIONAT 

0.00 

0.00 

0.00 

0.00 

XXX 

J1020          1 

INJECTION 

METHYLPREDNISOLONE 

0.00 

0.00 

0.00 

0.00 

XXX 

J10SO          1 

I            INJECTION 

METHYLPREONISOLONE 

0.00 

0.00 

0.00 

0.00 

XXX 
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NCKS 


JIOM 

J1050 
J10M 
J1070 
J1000 
J1090 
J1100 
J1110 
JIIZO 
J11S5 
J1160 
J116S 
J1170 
J1180 
J1200 
J120S 
J1212 
J1230 
J1240 
J1320 
J1330 
J1340 
J1350 
J1360 

jisao 

J1390 
JU10 
J143S 
JU36 
J14M 
JU70 
J1480 
JU90 
J1S00 
J1S10 
J1S20 
J15S0 
J1540 
J15S0 
J1S60 
J1M1 
J1S80 
J1600 
J1630 
J1631 
J1640 
J1660 
J 1670 
J1690 
J1700 
J1710 
J1720 
J1730 
J1739 
J1741 
J1760 
J1770 
J1780 
J1790 
J1800 
J1810 
J1S20 
J1M0 
J1SS0 
J1890 
J1910 
J1930 
J1M0 
J1960 


NOD   STATUt 


OCtCaiPTIOH 


INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 
INJECTION 


METHYLPREONISOLONE 

MEDROXYPROGESTERONE 

TESTOSTERONE  CYPIONATE 

TESTOSTERONE  CYPIONATE 

TESTOSTERONE  CYPIONATE 

TESTOSTERONE  CYPIONATE 

DEXAMETHOSONE  SODIUM  PN 

DEHYDROERQOTAMINE 

ACETAZOLAMIDE  SODIUM 

DIGITOKIN 

DIQOKIN 

PNENYTOIN  SODIUM 

HYDROMORPHONE 

DYPHYLLINE 

DIPHENHYDRAMINE  HCL 

CHL0ROTNIA2IDE  SODIUM 

DMSO,  DIMETHYL  lULFX. 

METHADONE  HCL 

OIMENHYDRINATE 

AMITRIPTYLINE  HCL 

EROONOVINE  MALEATE 

AQUEOUS  SALINE  PLACEBO 

ERYTHROMYCIN- IM 

ERTHRCMVCIN-IV 

ESTRADIOL  VALERATE 

ESTRADIOL  VALERATE 

ESTROGEN  CONJUGATED 

ESTRONE 

ETIDRONATE  DISODIUM 

GAMMA  GLOiULIN 

GAMMA  GLOBULIN 

GAMMA  GLU8ULIH 

GAMMA  GLOBULIN 

GAMMA  GLOBULIN 

GAMMA  GLOBULIN 

GANMA  GLOBULIN 

GAMMA  GLOBULIN 

GAMMA  GLOBULIN 

GAMMA  GLOBULIN 

GAMMA  GLOBULIN 

IMMUNE  GLOOULIN 

CARANYCIN,  GENTAMICIN 

GOLD  SODIUM  THIOMALEATE 

HALOPERIDOL 

HALOPERIDOl  OECANOATE 

HEPARIN  SODIUM 

HISTAMINE 

TETANUS  IMMUNE  GLOBULIN 

PREDNISOLONE  TEBUTATE 

HYDROCORTISONE  ACETATE 

HYDROCORTISONE  SODIUM  P 

HYDROCORTISONE  SODIUM  S 

DIA20XIDE 

HYDROKYPROGESTERQNE  CAP 

HYDROXYPROGESTERONE  CAP 

IRON  DEXTRAN 

IRON  DEXTRAN  . 

IRON  DEXTRAN 

DROPERIDOL 

PROPRANOLOL  HCL 

DROPERIDOL  AND  FENTANYL 

INSULIN 

KANAMYCIN  SULFATE 

KANAMYCIN  SULFATE 

CEPHALOTHIN  SODIUM 

KUTAPRESSIN 

PROPIOMAZINE 

FUROSEMIDE 

LEVORPHANOL  TARTRATE 


PRACTICE 

MAL- 

SOURCE  GLOOM. 

UOMC 

EXPENSE 

PRACTICE 

TOTAL    OF  \ 

JORK   Fa 

mwR 

RVUt 

RMM 

RWM     RWM    PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 
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MOCNOUM  B 
MLATIVt  VALUI  UNITS  (RVUt)  AND  RELATED  IHraMATION 


. 

PRACTICE 

MAL- 

SniRCE  CLOSAL 

uomc 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK   FEE 

HCKS     NOO   STATUS 

DESCRIPTION 

RWM 

RWt 

RVU« 

RMM 
0.00 

RVU«    PERIOD 

J1970           1 

INJECTION. 

NETH0TRIMEPtA2INE 

0.00 

0.00 

0.00 

AAA 

Jl9eO           1 

INJECTION, 

HYOSCTAMINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J1990           1 

INJECTION, 

CHLORDIAZEPOXIOE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2000           i 

INJECTION, 

LIOOCAINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2010           1 

INJECTION, 

LINCCMYCIN  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J20S0          1 

INJECTION, 

LIVER 

0.00 

0.00 

0.00 

0.00 

XXX 

J2100          1 

INJECTION, 

LUMINAL  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J21S0          1 

INJECTION. 

NANNITOL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2160          1 

INJECTION, 

CYCLI2INE  LACTATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2175          i 

INJECTION, 

MEPERIDINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2180          1 

INJECTION, 

MEPERIDINE  AND  PROMETHA 

0.00 

0.00 

0.00 

0.00 

XXX 

J2190          1 

INJECTION, 

MERSALYL  WITH  THEOPHYL. 

0.00 

0.00 

0.00 

0.00 

XXX 

J2210          1 

INJECTION, 

HETHYLERGONOVINE  NALEAT 

0.00 

0.00 

0.00 

0.00 

XXX 

J2240          1 

INJECTION, 

METOCUmNE  IODIDE 

0.00 

0.00 

0.00 

0.00 

AAA 

J2270           ( 

INJECTION, 

MORPHINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2320          1 

INJECTION, 

NANDROLONE  OECANOATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2321          1 

1     INJECTION, 

NANDRaONE  OECANOATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2322          1 

INJECTION, 

NANDROLONE  OECANOATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2330          f 

INJECTION, 

THIOTHIXENE 

0.00 

0.00 

0.00 

0.00 

XXX 

J23S0           1 

INJECTION, 

NIACINAMIDE,   NIACIN 

0.00 

0.00 

0.00 

0.00 

XXX 

J2360           i 

INJECTION, 

ORPHENAORINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J237t)           1 

INJECTION, 

PHENYLEPHRINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2400           i 

INJECTION, 

CHLOROPROCAINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2410           E 

INJECTION, 

OXYMORPHONE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2U0           i 

INJECTION, 

PAPAVERINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2460           ( 

INJECTION, 

CWYTETRACYCLINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2480           E 

INJECTION, 

HYDROCHLORIDES  OF  OPIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J2490           E 

INJECTION, 

PARALDEHYDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J249S           E 

INJECTION, 

TRIOIHEXETHYL  CHLORIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2510           E 

INJECTION, 

PENICILLIN  G  PROCAINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2S15           E 

INJECTION, 

PENTOGARBITAL  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J2520           E 

INJECTION, 

THIOPENTAL  SGOIUH 

0.00 

0.00 

0.00 

0.00 

XXX 

J2S40           E 

INJECTION, 

PENICILLIN  G  POTASSIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J2545           1 

PENTAMIDII 

IE  FOR  INHALER 

0.00 

0.00 

0.00 

0.00 

XXX 

J2550           1 

INJECTION 

PROMETHAZINE  HCL 

o.oo 

0.00 

0.00 

0.00 

XXX 

J2560           I 

INJECTION 

PHENOeARBITAL  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J2S90           I 

INJECTION 

OXYTOCIN 

0.00 

0.00 

0.00 

0.00 

XXX 

J2595           I 

INJECTION 

VASOPRESSIN  T ANNATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2600           i 

INJECTION 

POSTERIOR  PITUITARY 

0.00 

0.00 

0.00 

0.00 

XXX 

J2640           1 

INJECTION 

PREDNISOLONE  SODIUM  PH. 

0.00 

0.00 

0.00 

0.00 

XXX 

J26S0           1 

INJECTION 

PREDNISOLONE  ACETATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2670           1 

INJECTION 

T0LA20LINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2672           1 

INJECTION 

PROPANTHELINE  BROMIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2675           1 

INJECTION 

PROGESTERONE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2680           1 

INJECTION 

FLUPHENAZIHE  OECANOATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2690           1 

INJECTION 

PROCAINAMIDE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2700           1 

INJECTION 

OXACILLIN  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J2710           1 

INJECTION 

NEOSTIGMINE  METHYLSULFT 

0.00 

0.00 

0.00 

0.00 

XXX 

J2720          1 

E     INJECTION 

PROTAMINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2730          1 

E     INJECTION 

PRALIDOXIHE  CHLORIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2760           1 

E     INJECTION 

PHENTOLAINE  MESYLATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2765           1 

E     INJECTION 

METOCLOPRAMIDE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2790           1 

E     INJECTION 

RHO  D  IMMUNE  GLOBULIN 

0.00 

0.00 

0.00 

0.00 

XXX 

J2800           1 

E     INJECTION 

METHOCARBAMOL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2810           1 

E     INJECTION 

THEOPHYLLINE 

0.00 

0.00 

0.00 

0.00 

XXX 

J282S           1 

E     INJECTION 

,  SARRACENIA  PURPUREA 

0.00 

0.00 

0.00 

0.00 

XXX 

J2860 

E     INJECTION 

,  SECOBARBITAL  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J2910 

E     INJECTION 

,  AUROTHIOGLUCOSE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2912           1 

E     INJECTION 

,  SODIUM  CHLORIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2914 

E     INJECTION 

.SODIUM  SALICYLATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2920 

E     INJECTION 

,  METHYLPREDNISOIONE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2930 

E     INJECTION 

,  METHYLPREDNISOIONE 

0.00 

0.00 

0.00 

0.00 

XXX 

J2950 

E     INJECTION 

,  PROMAZINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

J2970 

E     INJECTION 

,  METHICILLIN  SODIUM 

0.00 

0.00 

0.00 

0.00 

XXX 

J2995 

E     INJECTION 

,  STREPTOKINASE 

0.00 

0.00 

0.00 

0.00 

XXX 

J3000 

E     INJECTION 

,  STREPTOMYCIN 

0.00 

0.00 

0.00 

0.00 

XXX 

J3010 

E     INJECTION 

.  FENTANYL  CITRATE 

0.00 

0.00 

0.00 

0.00 

XXX 

J3050 

E     INJECTION 

.  OECAMETHONIUM  BROMIDE 

0.00 

0.00 

0.00 

0.00 

XXX 

J3070 

E     INJECTION 

,  PENTAZOCINE  HCL 

0.00 

0.00 

0.00 

0.00 

XXX 

% 


NCKS 


jsoao 

J310S 
J3120 
JS130 
J3140 
J31S0 
J3180 
J3230 
J3240 
J32S0 
J3260 
JS270 
J3280 
JS301 
J3302 
J3303 
J3310 
J3320 
J3340 
J3350 
JS360 
J336S 
JS370 
J3380 
JS390 
J3400 
JS410 
J3420 
J3430 
J34S0 
J3470 
J3490 
J3500 
J3520 
J3530 
J3540 
J3SS0 
J3SM 
J3S70 
J6015 
J7010 
J7020 
J7030 
J7040 
J7042 
J70S0 
J7060 

jToro 

J7080 
J7090 
J7100 
J7110 
J7120 
jn30 
JTliO 

jnso 
jnw 
jn«4 

J7196 
J7197 
J7S00 
J7S01 
J7S02 
J7S03 
J7S04 
J7S0S 
J7S06 
J9000 
J9010 


NCO   STATUt 


OeSCtlPTION 


INJECTION, 
INJECTION, 
INJECTION, 
INJECTION, 
INJECTION, 


IHJICTION,  CNLORPROTNIXENE 
INJECTION,  TERBUTALINE  SUIFATI 
INJECTION.  TEST08TEMMI  ENANTNATi 
TESTOSTERONE  EHAHTHATE 

TESTOSTERQNi  WSKNSION 
TBSTOSTEIKME  NOPIONATB 
TETANUS  TQKOID 
CNLORM0NA2IHE  HCL 

INJECTION,  THTaOTROPIH 

INJECTION,  TRINETNOKHZAMIDE  HCL 

INJECTION,  TOMAMTCIN  SULFATE 

INJECTION,  IMIPMMINE  HCL 

INJECTION,  TNIETHYLKRAZIHE  NALEAT 

INJECTION  TRIAMCINOLONE  ACETONIDE 

INJECTION  TRIAMCINOLONE  DIACETATE 

INJECTION  TRIAMCINOLONE  NEXACETONI 

INJECTION,  PERPHENAZINE 

INJECTION,  SPECTINOMTCIN  DIHYDROCN 

INJECTION,  CRYPTENAMINE  ACETATE 

INJECTION,  UREA 

INJECTIOH,  DIAZEPAM 

INJECTION,  IV,  UROKINASE 

INJECTION,  VANCOMYCIN  HCL 

INJECTION,  ISOKSUPRINE  HCL 

INJECTION,  NETHOKAMINE 

INJECTION,  TRIFLUPRONAZIHfi  Ha 

INJECTION.  HTDROKYZINE  HCL 

INJECTION.  VITAMIN  S-  12 

INJECTION.  VITAMIN  K,  PHYTONAOIONE 

INJECTION.  MEPHENTERMINE  SULFATE 

INJECTION.  HYALUROHIOASE 

UNCUSSIFIEO  DRUGS 

VITAMIN  THERAPY 

ENORATE  ETHYLENEDIANIHE-TETRA-ACET 

NASAL  VACCINE  INHALATION 

AUTOGENOUS  SLOOO  EXTRACT,  INTRAVEH 

IHTRA-ARTERIAL  OKYGEH  IHJECTION 

ADRENAL  CORTEX  EXTRACT 

LAETRILE.  ANYGDALIN.  VITAMIN  117 

TYPHUS 

VIAL  OF  ALLERGY  VACCINE.  SINGLE 

VIAL  OF  ALLERGY  VACCINE.  MULTIPLE 

INFUSION,  NORMAL  MLINE  SOLUTION 

INFUSION,  NORMAL  MLINE  SOLUTION 

SX  DEXTROSE/NORMAL  SALINE 

INFUSION.  NORMAL  ULINE  SOLUTION 

SX  DCXTROSfi/UATER 

INFUSION.  DSU 

INFUSION.  ALSUMISOL  SX 

INFUSION.  ALSUMISOL  2SX 

INFUSION.  DEXTRAN  40 

INFUSION.  DEXTRAN  75 

RINGERS  UCTATE  INFUSION 

NYPERTOHIC  SALIHE  SOLUTION 

PRESCRIPTION  DRUG,  ORAL 

PRESCRIPTION  DRUG,  ORAL  CHEMO. 

FACTOR  VIII 

FACTOR  IX.  COMPLEX 

OTHER  HEMOPHILIA  CLOTTIHa  FACTOSS 

IHJECTION.  AHTITHROMBIN  III 

AZATHIOPRINE  •  ORAL.  TAS 

AZATHIOPRINE  -  PARENTERAL.  VIAL 

CTCLOSPORINE  -  ORAL.  SOL. 

CTCLOSPORINE  -  PARENTERAL 

LYMPHOCYTE  IMMUNE  GLOSULIN 

MONOCLONAL  ANTIBODIES  -  PARENTERAL 

PREDNISONE,  ANT  DOUGE 

DOXORUBICIN  HCL 

DOXORUBICIN  HCL 


MACTICi        NAL-  SOURCE      GLOBAL 

UHK        IXPfMSI      PRACTICE     TOTAL        OF  WORK      FH 
RVUr  mAJR  RWM        RMM  RVUt        PCRIGO 


0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

nx 
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AOOENOUN 

B 

RELATIVE  VALUE  UNITS  (RVUs)  AND 

REUTED 

INFORMATION 

^ 

PRACTICE 

MAL- 

SniRCE  GLOSAL 

WORK 

EXPENSE 

PRACTICE 

TOTAL 

OF  WORK   FEE 

HCPCS     MGO   STATUS            DESOilPTION 

RWJ* 

KW 

RVU* 

RVU* 
0.00 

RVUs    PERIOD 

J9020           1 

E     ASPAMGINASE 

0.00 

0.00 

0.00 

xxx 

J9031           1 

E     BCr.  LIVE  (INTRAVESICAL) 

0.00 

0.00 

0.00 

0.00 

xxx 

J9<M>          i 

E     BLECNYCIN  SULFATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9045           1 

E     INJECTION,  CAIi80«>LATIN 

0.00 

0.00 

0.00 

0.00 

xxx 

J90S0           1 

E     CARMUSTINE,  BISCHLCDETHTL  NITRO. 

0.00 

0.00 

0.00 

0.00 

xxx 

J9060           1 

E     CISPUTIN 

0.00 

0.00 

0.00 

0.00 

xxx 

J9062           1 

E     CISPUTIN 

0.00 

0.00 

0.00 

0.00 

xxx 

J907D           1 

E     CTCLOPNOSPMAHIOE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9080           1 

E     aCLOPHOSPHAMIDE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9090           1 

E     aCLOPHOSPHAMIOE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9091           1 

E     CYCLOPHOSPHAMIDE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9092           1 

E     CYCLOPHOSPHAMIDE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9093           1 

E     CYCLOPHOSPHAMIDE,  LY0PHILI2E0 

0.00 

0.00 

0.00 

0.00 

xxx 

J9094           1 

E     aCLOPHOSPHAMlDE,  LYOPHILIZED 

0.00 

0.00 

0.00 

0.00 

xxx 

J9095           ( 

E     CYCLOPHOSPHAMIuE,  LYOPHILIZED 

0.00 

0.00 

0.00 

0.00 

xxx 

J9096 

E     CYCLOPHOSPHAMIDE,  LYOPHILIZED 

0.00 

0.00 

0.00 

0.00 

xxx 

J9097 

E     aCLOPHOSPHAMIDE,  LYOPHILIZED 

0.00 

0.00 

0.00 

0.00 

xxx 

J9100 

E     aTARABINE  HCL 

0.00 

0.00 

0.00 

0.00 

xxx 

J9110 

E     CYTARABINE  HCL 

0.00 

0.00 

0.00 

0.00 

xxx 

J9120 

E     DACTIHOMYCIN,  ACTIHCMVCIN  D 

0.00 

0.00 

0.00 

0.00 

xxx 

J9130           1 

E     DACARBA2INE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9140           1 

E     DACARBAZINE 

0.00 

0.00 

0.00 

0.00 

xxx 

J91S0           1 

E     DAUNORUeiCIN,  HCL 

0.00 

0.00 

0.00 

0.00 

xxx 

J916S           1 

E     INJECTION,  DIETHYLSTILBESTROL 

0.00 

0.00 

0.00 

0.00 

xxx 

* 

J9170           1 

E     DROMOSTANOLONE,  PROPIONATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9181           1 

E     ETOPOSIOE 

0.00 

0.00 

0.00 

0.00 

XXX 

J9182           1 

E     ETOPOSIDE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9190 

E     FLUOROUtACIL 

0.00 

0.00 

0.00 

0.00 

XXX 

J9200 

E     FLOXURIDINE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9202 

E     GOSERELIN  ACETATE  IMPLANT 

0.00 

0.00 

0.00 

0.00 

XXX 

J9208 

E     INJECTION,  IFOSFOMIOE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9209 

E     INJECTION,  MESNA 

0.00 

0.00 

0.00 

0.00 

xxx 

J9212 

E     INTERFERON 

0.00 

0.00 

0.00 

0.00 

xxx 

J9217 

E     LEUPROLIDE  ACETATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9218 

K     LEUPROLIDE  ACETATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9230 

E     MECHLORETHAMINE  HCL 

0.00 

0.00 

0.00 

0.00 

xxx 

J9240 

E     HEDROYPROGESTERONE  ACETATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9250 

E     METHOTREXATE  SODIUM  MIX 

0.00 

0.00 

0.00 

0.00 

xxx 

J9260 

E     METHOTREXATE  SODIUM  NIX 

0.00 

0.00 

0.00 

0.00 

xxx 

J9270 

E     PLICAMYCIN  (MITHRAMYCIN) 

0.00 

0.00 

0.00 

0.00 

xxx 

J9280 

E     MITOMYCIN 

0.00 

0.00 

0.00 

0.00 

xxx 

J929Q 

E     MITOMYCIN 

0.00 

0.00 

0.00 

0.00 

xxx 

J9291 

E     MITOMYCIN 

0.00 

0.00 

0.00 

0.00 

xxx 

J9293 

E     INJECTION,  MITOXANTRONE  HCL 

0.00 

0.00 

0.00 

0.00 

xxx 

J9295 

E     POLTESTRAOIOl  PHOSPHATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9300 

E     OUINACRINE  HCL 

0.00 

0.00 

0.00 

0.00 

xxx 

J9320 

E     STREPTOZOCIN  , 

0.00 

0.00 

0.00 

0.00 

xxx 

J9340 

E     THIOTEPA 

0.00 

0.00 

0.00 

0.00 

xxx 

J9360 

E     VINBLASTINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9370 

E     VINCRISTINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9375 

E     VINCRISTINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J93a0 

E     VINCRISTINE  SULFATE 

0.00 

0.00 

0.00 

0.00 

xxx 

J9999 

E     NOT  OTHERWISE  CLASSIFIED  DRUGS 

0.00 

0.00 

0.00 

0.00 

xxx 

M0005 

K     OfFICE  VISITS  -TWO  OR  MORE  MODAL. 

0.80 

0.32 

0.03 

1.15 

2      xxx 

M0006 

A     OFFICE  VISITS  -  WITH  ONE  MODALITY 

0.53 

0.15 

0.02 

0.70 

2      xxx 

N0007 

A     OFFICE  VISIT  COMBINATION  OF  MODAL. 

1.06 

0.36 

0.04 

1.46 

2      xxx 

M0008 

k           OFFICE  VISIT  COMBINATION  OF  MODAL. 

0.53 

0.11 

0.01 

0.65 

2      xxx 

N0009 

B     MOT  OTHERWISE  CUSSIFIED,  OFFICE 

0.00 

0.00 

0.00 

0.00 

xxx 

H0019 

9            NOT  OTHERWISE  CUSSIFIED,  HOME 

0.00 

0.00 

0.00 

0.00 

xxx 

N0021 

B     PER  DIEM  INPATIENT  HOSPITAL  CARE 

0.00 

0.00 

0.00 

0.00 

xxx 

M0022 

V     I.C.U.  CARE  FOLLOW-UP 

0.00 

0.00 

0.00 

0.00 

xxx 

P40023 

D     ROUTINE  NEWBORN  CARE,  INHOSPITAL 

0.00 

0.00 

0.00 

0.00 

xxx 

N0029 

9           NOT  OTHERWISE  CUSSIFIED,  HOSP 

0.00 

0.00 

0.00 

0.00 

xxx 

N0039 

B     NOT  OTHERWISE  CUSSIFIED,  SNF,  ECF 

0.00 

0.00 

0.00 

0.00 

xxx 

N0M9 

B     NOT  OTHERWISE  CUSSIFIED,  NH 

0.00 

0.00 

0.00 

0.00 

xxx 

N00S9 

B     MOT  OTHERWISE  CLASSIFIED,  EM.  RM. 

0.00 

0.00 

0.00 

0.00 

xxx 

MOM 

ft     MONITORING  DRUG  PRESCRIPTION  VISIT 

0.38 

0.29 

0.03 

0.70 

2     xxx 

N0070 

B     INSULIN  SHOCK  THERAPY,  HYPOGLYCEMI 

0.00 

0.00 

0.00 

0.00 

xxx 

N0071 

B     ORTHOMOLECULAR  THERAPY 

0.00 

0.00 

0.00 

0.00 

xxx 
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HCPCS 


M0072 
M0075 
M0076 
M0080 
M0100 
M0101 
M0300 
M0301 
M0302 
M0S20 
M0S25 
M0S26 
M0S30 
M0535 
M0S40 
M0S60 
M057S 
M0580 
M0S8S 
M0590 
M0601 
M0702 
M0704 
M0706 
M0708 
M0710 
M0722 
M0724 
M0726 
M0728 
M0730 
M0799 
M0900 
M0910 
P2028 
P2029 
P2031 
P2032 
P2033 
P2038 
P3000 
P3001 
P3001 
P7001 
P7020 
P9005 
P9007 
P9010 
P9011 
P9012 
P9013 
P9014 
P9015 
P9016 
P9017 
P9018 
P9019 
P9020 
P9021 
P9022 
P9023 
P9024 
P9603 
P9604 
P9605 
P9610 
P9615 
00034 
00035 


MOO   STATUS 


DESOilPTION 


IMMUNOTHERAPY  FOR  NALIQNANT  DISEAS 
CELLULAR  THERAPY 
PROLOTHERAPY 
HYPERTHERMIA  THERAPY 
IHTRA6ASTRIC  HYPOTHERMIA 
CUTTING  OR  REMOVAL  OF  CORNS 
IV  CHEUTION  THERAPY 
FABRIC  WRAPPING  OF  ABDOMINAL  ANEUR 
ASSESSMENT  OF  CARDIAC  OUTPUT 
ELECTRONIC  PACEMAKER  ANALYSIS 
SINGLE  LEAD  EKG  WITH  ANALYSIS 
COMPUTER  TRACING  AND  INTERPRETATIO 
CARDIAC  EVENTS  RECORDER.  ECG 
CARDIAC  EVENTS  RECORDER,  ECO 
SIGNAL-AVERAGING  EKG 
PNEUMOPLETHYSMOGRAPHY  VENOUS  OCCLU 
ELECTROENCEPHALOGRAM  (EEC),  IHTERP 
TRANSTELEPHONIC  EEGS;  COMPLETE 
ACHILLES  REFLEX  RESPONSE 
MONITORING  ECG,  EEG  OR  PRESSURE 
PSYCHOLOGICAL  TESTING,  WITH  REPORT 
BRIEF,  OSTEOPATHIC  MANIP  THERAPY 
LIMITED,  OSTEOPATHIC  MANIP  THERAPY 
INTERMEDIATE  OSTEOPATHIC  MANIP  THE 
EXTENDED  OSTEOPATHIC  MANIP  THERAPY 
COMPREHENSIVE  OSTEOPATHIC  MANIP 
BRIEF  INPATIENT  HOSPITAL  OMT 
LIMITED  INPATIENT  HOSPITAL  OMT 
INTERMEDIATE  INPATIENT  HOSPITAL  OM 
EXTENDED  INPATIENT  HOSPITAL  OMT 
COMPREHENSIVE  INPATIENT  HOSP  OMT 
PHYSICAL  MEDICINE.  NOC 
EXCISION,  REVISION  OF  A-V  SHUNT 
INSERTION  CATHETERS  FEMORAL  VEIN 
CEPHALIN  FLOCULATION.  BLOOD 
CONGO  RED,  BLOOD 

HAIR  ANALYSIS  (EXCLUDING  ARSENIC) 
ICTERUS  INDEX,  BLOOD 
THYMOL  TURBIDITY,  BLOOD 
NUCOPROTEIN,  BLOOD  (SEROMUCOID) 
SCREENING  PAP  SMEAR,  CERVICAL 
SCREENING  PAP  SMEAR,  CERVICAL 
SCREENING  PAP  SMEAR,  CERVICAL 
CULTURE,  BACTERIAL,  URINE 
VACCINE,  AUTOGENOUS 
ADMINISTRATION  FEE  BY  A  PROVIDER 
HANDLING  CHARGE  FOR  PURCHASED  LAB 
BLOOD  (WHOLE).  FOR  TRANSFUSION 
BLOOD  (SPLIT  UNIT).  SPECIFY  AMOUNT 
CRYOPRECIPITATE.  EACH  UNIT 
FIBRINOGEN  UNIT 
GLOBULIN,  GAMMA 
GLOBULIN,  RH  IMMUNE.  ' 
LEUKOCYTE  POOR  BLOOD.  EACH  UNIT 
PLASMA,  SINGLE  DONOR.  FRESH  FROZEN 
PLASMA  PROTEIN  FRACTION.  EACH  UNIT 
PLATELET  CONCENTRATE,  EACH  UNIT 
PLATELET  RICH  PLASMA.  EACH  UNIT 
RED  BLOOD  CELLS,  EACH  UNIT 
WASHED  RED  BLOOD  CELLS.  EACH  UNIT 
FACTOR  VIII  CONCENTRATE,  LYOPHIL. 
FACTOR  VIII  DILUTION.  EACH  BOTTLE. 
TRAVEL  ALLOWANCE  ONE  WAY  •  LAB 
TRAVEL  ALLOWANCE  ONE  WAY  -  LAB 
ROUTINE  VENIPUNCTURE 
CATHETERIZATION  SPECIMEN  COLLECT 
CATHETERIZATION  SPECIMEN  COLLECT 
ADMINISTRATION  -  INFLUENZA  VACCINE 
CAROIOKYMOGRAPHY 


PRACTICE 

MAL- 

SOURCE  CLOML 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF 

MkK       FES 

RVUB 

RMto 

RMM 

RWM     RVUa    PERIOD 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.38 

0.36 

0.03 

0.77 

2      xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.47 

0.25 

0.02 

0.74 

1    xxx 

0.66 

0.41 

0.03 

1.10 

1    xxx 

0.92 

0.40 

0.03 

1.35 

1    xxx 

1.08 

0.45 

0.04 

1.57 

2      xxx 

1.2S 

0.40 

0.03 

1.68 

1    xxx 

0.47 

0.62 

0.05 

1.14 

2      xxx 

0.69 

0.85 

0.07 

1.61 

1    xxx 

0.92 

0.82 

0.06 

1.80 

2      xxx 

1.07 

0.36 

0.03 

1.46 

1    xxx 

1.2S 

0.55 

0.04 

1.84 

2      xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

2.34 

5.30 

1.09 

8.73 

2      000 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.44 

0.33 

0.04 

0.81 

z    xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XKH 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

xxx 

0.18 

0.42 

0.03 

0.63     . 

I           xxx 
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NCPCS 


00035 
00035 
00036 
00038 

00039 
00040 
00041 
00042 
00043 

ooou 

00046 

00060 

00061 

00066 

00068 

00069 

00070 

00071 

00072 

00087 

00088 

00089 

00090 

00091 

00092 

09920 

09921 

09922 

09923 

09924 

0992S 

09926 

09927 

09928 

09929 

09930 

09931 

09932 

09933 

09934 

09935 

09936 

09937 

09938 

09939 

09940 

R0070 

R007S 

R0076 

V2020 

V2100 

V2101 

V2102 

V2ia3 

V2104 

V2105 

V2106 

V2107 

V2108 

V2109 

V2110 

V2111 

V2112 

V2113 

V21U 

V2115 

V2116 

V2117 

V2118 


MOO   STATUS 


DESCRIPTION 


TC 
26 


CAROIOKYMOGRAPHY 
CARD I OKTNOGRAPHY 

OOrrCEN  COHCEMTRATOR,  HIGH  MJMIDITT 
OXTGEN  CONTENTS,  GASEOUS.  PER  UNIT 
OXYGEN  CONTENTS,  LIQUID,  PER  UNIT 
PORTABLE  OXYGEN  CONTENTS,  GASEOUS 
PORTABLE  OXYGEN  CONTENTS,  LIQUID 
STATIONARY  COMPRESSED  GAS  SYSTEM 
STATIONARY  LIQUID  OXYGEN  SYSTEM 
BRIEF  OFFICE  VISIT  -  MONITORING 
PORTABLE  LIQUID  OXYGEN  SYSTEM 
SCREENING  PAPANICOLAOU  SMEAR 
SCREENING,  PAPANICOLAOU  SMEAR 
ASSESSMENT  OF  CARDIAC  OUTPUT 
EXTRACORPOREAL  PLASMAPHERESIS 
MAGNETIC  IMAGE,  BRAIN  (MRI) 
MAGNETIC  IMAGE,  SPINE  (MRI) 
MAGNETIC  IMAGE,  SPINE  (MRI) 
MAGNETIC  IMAGE,  SPINE  (M»1) 
INJECTION,  OEFROXAMINE  MESYLATE 
INJECTION,  CALCITRtOL 
INJECTION,  IV,  UROKINASE 
INJECTION,  CEFOXITIN  SODIUM 
SCREENING  PAP  SMEAR,  OBTAINING 
SET-UP  PORTABLE  X-RAY  EQUIPMENT 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  Of  EPO, 
INJECTION  Of  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
INJECTION  OF  EPO, 
TRANSPORTATION  OF  PORTABLE 
TRANSPORTATION  OF  PORTABLE 
TRANSPORTATION  OF  PORTABLE 
FRAMES,  PURCHASES 
SPHERE.  SINGLE  VISION 
SPHERE.  SINGLE  VISION 
SPHERE.  SINGLE  VISION 
SPHEROCYLINOER,  SINGLE  VISION 
SPHEROCYLIMDER,  SINGLE  VISION 
SINGLE  VISION 
SINGLE  VISION 
SINGLE  VISION 
SINGLE  VISION 
SINGLE  VISION 


1000  UNITS 
1000  UNITS 
1000  UNITS 
PER  1000  UNITS 
PER  1000  UNITS 
PER  1000  UNITS 
1000  UNITS 
1000  UNITS 
1000  UNITS 
1000  UNITS 
1000  UNITS 
1000  UNITS 
PER  1000  UNITS 
PER  1000  UNITS 
1000  UNITS 
1000  UNITS 
1000  UNITS 
PER  1000  UNITS 
PER  1000  UNITS 
PER  1000  UNITS 
PER  1000  UNITS 
X-RAY 
X-RAY 
EKG 


PER 
PER 
PER 


PER 
PER 
PER 
PER 
PER 
PER 


PER 
PER 
PER 


SPHEROCYLIMDER, 
SPHEROCYLIMDER, 
SPHEROCYLIMDER, 
SPHEROCTLINDER, 
SPHEROCYLINOER, 
SPEROCYLINDER,  SINGLE  VISION 
SPHEROCYLINOER,  SINGLE  VISION 
SPHEROCYLIMDER,  SINGLE  VISION 
SPHEROCYLIMDER,  SINGLE  VISION 
SPHEROCYLINOER,  SINGLE  VISION 
LENTICULAR,  (MYQOISC),  PER  LENS 
LENTICULAR  LENS,  NONASPHERIC 
LENTICULAR.  ASPHERIC.  PER  LENS 
ANISEIKONIC  LENS.  SINGLE  VISION 


PRACTICE 

MAL- 

SOURCE  GL08AL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK   FEE 

»Wt 

WW 

»w 

*W             RVUs    PERIOD 

0.00 

0.30 

0.02 

0.32 

nx 

0.18 

0.12 

0.01 

0.31     2     XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XMX 

0.00 

0.00 

0.00 

0.00 

nx 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

•.« 

0.00 

0.00 

0.00 

XXX 

•.M 

0.00 

0.00 

0.00 

XXX 

•••• 

0.00 

0.00 

0.00 

uu 

un 

1.34 

0.16 

3.26 

I              000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.30 

0.29 

0.03 

0.70 

2      XXX 

0.00 

0.22 

0.01 

0.23 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

m 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

■-152 


Federal  Register  /  Vol.  56.  No.  227  /  Monday.  November  25,  1991  /  Rules  and  Regulations      59783 


ADDENDUM  B 
RELATIVE  VALUE  UNITS  (RVU«)  AND  RELATED  INFORMATION 


HCPCS 


V2t99 

V2200 

V2201 

V2202 

V2203 

V2204 

V220S 

V2206 

V2207 

V2208 

V2209 

V2210 

V2211 

V2212 

V2213 

V2214 

V2215 

V2216 

V2217 

V2218 

V2219 

V2220 

V2299 

V2300 

V2301 

V2302 

V2303 

V2304 

V2305 

V2306 

V2307 

V2308 

V2309 

V2310 

V2311 

V2312 

V2313 

V2314 

V2315 

V2316 

V2317 

V2318 

V2319 

V2320 

V2399 

V2410 

V2430 

V2499 

V2500 

V2501 

V2S02 

V2503 

V2S10 

V2511 

V2512 

V2513 

V2520 

V2521 

V2522 

V2523 

V2S30 

V2599 

V2600 

V2610 

V2615 

V2620 

V2621 

V2622 

V2623 


MOO   STATUS 


DESCRIPTION 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
'  X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


NOT  OTHERWISE  CLASSIFIED 
SPHERE,  BIFOCAL 
SPHERE,  BIFOCAL 
SPHERE.  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER.  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER.BIFOaL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
SPHEROCYLINOER,  BIFOCAL 
LENTICULAR  (MYODISC).  PER  LENS 
LENTICULAR,  NONASPHERIC,  PER  LENS 
LENTICULAR,  ASPHERIC  LENS,  BIFOCAL 
ANISEIKONIC,  PER  LENS.  BIFOCAL 
BIFOCAL  SEG  WIDTH  OVER  28MM 
BIFOCAL  ADD  OVER  3.250 
SPECIALTY  BIFOCAL  (BY  REPORT) 
SPHERE,  TRIFOCAL 
SPHERE.  TRIFOCAL 
SPHERE.  TRIFOCAL 
SPHEROCYLINOER,  TRIFOCAL 

TRIFOCAL 

TRIFOCAL 

TRIFOCAL 

TRIFOCAL 

TRIFOCAL 

TRIFOCAL 

TRIFOCAL 

TRIFOCAL 


SPHEROCYLINOER, 
SPHEROCYLINOER, 
SPHEROCYLINOER, 
SPHEROCYLINOER. 
SPHEROCYLINOER. 
SPHEROCYLINOER. 
SPHEROCYLINOER, 
SPHEROCYLINOER. 
SPHEROCYLINOER,  TRIFOCAL 
SPHEROCYLINOER,  TRIFOCAL 
SPHEROCYLINOER.  TRIFOCAL 
LENTICULAR,  (MYXISC),  PER  LENS 
LENTICULAR  NONASPHERIC.  PER  LENS 
LENTICULAR,  ASPHERIC  LENS 
ANISEIKONIC  LENS,  TRIFOCAL 
TRIFOCAL  SEG  WIDTH  OVER  28  MM 
TRIFOCAL  ADO  OVER  3.250 
SPECIALTY  TRIFOCAL  (BY  REPORT) 
VARIABLE  ASPHERICITY  LENS 
VARIABLE  ASPHERICITY  LENS,  BIFOCAL 
VARIABLE  SPHERICITY  LENS 
CONTACT  LENS.  PMMA,  SPHERICAL 
CONTACT  LENS.  PMMA.  TORIC  OR  PRISM 
CONTACT  LENS  PMMA,  BIFOCAL 
CONTACT  LENS  PMMA.  COLOR  VISION 
CONTACT  LENS.  GAS  PERMEABLE 
CONTACT  LENS,  GAS  PERMEABLE,  TORIC 
CONTACT  LENS,  GAS  PERMEABLE 
CONTACT  LENS,  GAS  PERMEABLE 
CONTACT  LENS  KYDROPHILIC 
CONTACT  LENS  KYDROPHILIC.  TORIC 
CONTACT  LENS  KYDROPHILLIC,  BIFOCAL 
CONTACT  LENS  HYDROPHILIC,  EXTENDED 
CONTACT  LENS.  SCLERAL.  PER  LENS 
CONTACT  LENS.  OTHER  TYPE 
HAND  HELD  LOW  VISION  AIDS 
SINGLE  LENS  SPECTACLE  MOUNTED 
TELESCOPIC  AND  OTHER  COMPOUND  LENS 
PROSTHETIC,  EYE.  GLASS.  STOCK 
PROSTHETIC,  EYE  PLASTIC,  STOCK 
PROSTHETIC.  EYE.  GLASS.  CUSTOM 
PROSTHETIC  EYE,  PLASTIC,  CUSTOM 


PRACTICE 

MAL- 

samcE 

GL08AL 

WORK 

EXPENSE 

PRACTICE 

TOTAL    OF  WORK 

FEE 

RAM 

RVUt 

RVUs 

RVUt      RVUs 

PERIOD 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

-  XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00    ' 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

tM 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

txn 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

O.OQ 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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HCPCS 


V2629 
V2A30 
V2A31 
va632 

V2700 
V2710 
V2T15 
V2718 
V2730 
V2740 
V2741 
V2742 
W27« 
V27U 
V2750 
V2755 
V2760 
V2770 
V2780 
W2785 
V2799 
V5000 
V5001 
V5002 
VS003 
V5008 
V5010 

vson 

V5012 
V50U 
V5016 
V502O 
V5030 
V5(K0 
V5050 
V5060 
V5070 

v;oao 

V5090 
V5100 
V5110 
V5120 
V51M 
V5U0 
V5150 
V5160 
V5170 
V5180 
V5190 
V5200 
V5210 
V5220 
V5230 
V5240 
V5299 
V5301 
V5310 
V5321 
V5322 
V5330 
V5335 
VS336 
VS360 
VS362 
V5363 
VS3M 


HOD   STATUS 


AOOEMNJM  ■ 

tEUTIVC  VALUE  UNITS  (RVUa)  AMD  RELATCD  INFOMIATION 


DESCaiPTIOM 


PHOSTKTIC  EYE,  OTMEI  TYPE 
ANTERIO*  CMAMK*  IMTaAOOJUM  LEMS 
IRIS  SUPfORTEO  IHTRAOCUUM  LENS 
POSTER  Id  CHAMKR  INTRAOCULAR  LENS 
■ALAMCE  LENS,  PER  LENS 
SLAB  OFF  PRISM,  CLASS  OR  PLASTIC 
PtISM,  PER  LENS 
PRESS-CM  LENS.  FRESNELL  PRISM 
SPECIAL  lASE  CURVE 
TINT.  PLASTIC,  ROSE 
TINT,  PLASTIC,  OTHER  THAN  ROSE  1-2 
TINT,  GLASS  ROSE  1  OR  2,  PER  LENS 
TINT,  GLASS  OTNER  THAN  ROSE  1  OR  2 
TINT.  PNOTOCNROMATIC.  PER  LENS 
AMTI -REFLECTIVE  COATING.  PER  LENS 
U-V  LENS,  PER  LENS 
SCRATCH  RESISTANT  COATING 
OCaUOER  LENS,  PER  LENS 
OVERSIZE  LENS,  PER  LENS 
PROCESSING,  TRANSP  CORNEAL  TISSUE 
VISION  SERVICE,  MISCELLANEOUS 
BASIC  AUDIOLOGIC  ASSESSMENT 
COMPREHENSIVE  AUDIOLOGIC  ASSESS 
ASSESSMENT  OF  VESTIMJLAR  /  AUDIO 
ASSESSMENT  OF  VESTIiUlAR  /  AUDIO 
HEARING  SCREENING 
ASSESSMENT  FOR  HEARING  AID 
FITTING/CHECKING  OF  HEARING  AID 
COMPLETE  COCHLEAR  IMPLANT  REHAS 
REPAIR/MOOIF  OF  A  HEARIHG  AID 
UNLISTED  AUDIOLOGIC  PROCEDURE 
CONFORMITY  EVALUATION 
HEARING  AID,  MONAURAL,  BOOT  WORN 
HEARING  AID,  MONAURAL,  BODY  WORN 
HEARING  AID,  MONAURAL,  IN  THE  EAR 
HEARING  AID,  MONAURAL,  BEHIND  EAR 
CLASSES,  AIR  CONDUCTION 
GLASSES,  BONE  CONDUCTION 
DISPEHSIHG  FEE,  UNSPEC  HEARING  AID 
HEARIHG  AID,  BIUTERAL,  BODY  WORN 
DISPENSING  FEE,  BIUTERAL 
BINAURAL,  BODY 
BINAURAL.  IN  THE  EAR 
BINAURAL,  BEHIND  THE  EAR 
BINAURAL,  CLASSES 
DISPENSING  FEE,  BINAURAL 
HEARIHG  AID,  CROS,  IN  THE  EAR 
HEARING  AID,  CROS,  BEHIND  THE  EAR 
HEARING  AID,  CROS,  GLASSES 
DISPENSING  FEE,  CROS 
HEARING  AID,  BICROS,  IN  THE  EAR 
HEARING  AID,  BICROS,  BEHIND  EAR 
HEARING  AID,  BICROS,  GLASSES 
DISPENSING  FEE,  BICROS 
HEARING  SERVICE,  MISCELLANEOUS 
BASIC  ASSESSMENT  OF  SPEECH,  VOICE 
COMPREHENSIVE  ASSESSMENT  OF  SPEECH 
ASSESSMENT  FOR  ORAL  OR  LARYNGEAL 
ASSESSMENT  FOR  AUGMENTATIVE  COMMUH 
TREATMENT  FOR  SPEECH,  LANGUAGE 
REPAIR/MODIFICATION  OF  ORAL 
REPAIR/MODIFICATION  AUGMEN  DEVICE 
UNLISTED  SPEECH- LANGUAGE  SERVICE 
SPEECH  SCREENING 
LANGUAGE  SCREENING 
DYSPHAGIA  SCREENING 


PRACTICE 

MAL- 

SOURCE 

CLOML 

wane 

EXPENSE 

PRACTICE 

TOTAL         OF  WORK 

FEE 

RWM 

RMM 

RWJt 

VAH             RVU« 

PERIOD 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

nx 

0.00 

0.00 

0.00 

0.00 

xn 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

o.oo 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

»x 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

AXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

o.oo 

0.00 

0.00 

XXX 
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ADDENDUM  C 
TABLE  1 

QEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 


CARRIER 

LOCALITY 

PRACTICE 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

EXPENSE 

PI 

510 

5 

BIRMINGHAM,  AL 

0.981 

0.913 

510 

4 

MOBILE.  AL 

0.964 

0.911 

510 

2 

NORTH  CENTRAL  AL 

0.970 

0.867 

510 

1 

NORTHWEST  AL 

0.985 

0.869 

510 

6 

REST  OF  AL 

0.975 

0.851 

510 

3 

SOUTHEAST  AL 

0.972 

0.869 

1020 

1 

ALASKA 

1.106 

1.255 

1030 

5 

FLAGSTAFF  (CITY),  AZ 

0.983 

0.911 

1030 

1 

PHOENIX,  AZ 

1.003 

1.016 

1030 

7 

PRESCOTT  (CITY).  AZ 

0.983 

0.911 

1030 

99 

REST  OF  ARIZONA 

0.987 

0.943 

1030 

2 

TUCSON  (CITY).  AZ 

0.987 

0.989 

1030 

a 

YUMA  (CITY).  AZ 

0.983 

0.911 

520 

13 

ARKANSAS 

0.960 

0.856 

2050 

26 

ANAHEIM-SANTA  ANA.  CA 

1.046 

1.220 

542 

14 

BAKERSFIELD.  CA 

1.028 

1.050 

542 

11 

FRESNO/MADERA.  CA 

1.006 

1.009 

542 

13 

KINGS/TULARE.  CA 

0.999 

1.001 

2050 

18 

LOS  ANGELES.  CA  (1ST  OF  8) 

1.060 

1.196 

2050 

19 

LOS  ANGELES,  CA  (2ND  OF  8) 

1.060 

1.196 

2050 

20 

LOS  ANGELES.  CA  (3RD  OF  8) 

1.060 

1.196 

2050 

21 

LOS  ANGELES.  CA  (4TH  OF  8) 

1.060 

1.196 

2050 

22 

LOS  ANGELES.  CA  (5TH  OF  8) 

1.060 

1.196 

2050 

23 

LOS  ANGELES.  CA  (6TH  OF  8) 

1.060 

1.196 

2050 

24 

LOS  ANGELES.  CA  (7TH  OF  8) 

1.060 

1.196 

2050 

25 

LOS  ANGELES.  CA  (8TH  OF  8) 

1.060 

1.196 

542 

3 

MARIN/NAPA/SOLANO.  CA 

1.012 

1.198 

542 

10 

MERCED/SURR.  CNTYS.  CA 

1.018 

1.009 

542 

12 

MONTEREY/SANTA  CRUZ.  CA 

1.023 

1.108 

542 

1 

N.  COASTAL  CNTYS.  CA 

1.003 

1.072 

542 

2 

NE  RURAL  CA 

1.001 

0.990 

542 

7 

OAKLAND-BERKELEY,  CA 

1.028 

1.258 

542 

27 

RIVERSIDE.  CA 

1.026 

1.080 

542 

4 

SACRAMENTO/SURR.  CNTYS.  CA 

1.026 

1.088 

542 

15 

SAN  BERNARDINO/E.CNTRL  CA 

1.025 

1.077 

2050 

28 

SAN  DIEGO/IMPERIAL.  CA 

1.026 

1.090 

542 

5 

SAN  FRANCISCO,  CA 

1.038 

1.303 

542 

6 

SAN  MATEO.  CA 

1.038 

1.303 

2050 

16 

SANTA  BARBARA.  CA 

1.012 

1.073 

542 

9 

SANTA  CLARA,  CA 

1.048 

1.286 

542 

8 

STOCKTON/SURR.  CNTYS.  CA 

1.019 

1.027 

2050 

17 

VENTURA,  CA 

1.034 

1.132 

550 

1 

COLORADO 

0.999 

0.988 

10230 

4 

EASTERN  CONN. 

0.999 

1.053 

MAL- 
PRACTICE 

0.824 
0.824 
0.824 
0.824 
0.824 
0.824 
1.042 
1.255 
1.255 
1.255 
1.255 
1.255 
1.255 
0.302 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 
0.683 
1.036 
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TABLE  1 


GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 

(continued) 

CARRIER 

LOCALITY 

PRACTICE 

MAL- 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

EXPENSE 

PRACTICE 

10230 

1 

NW  AND  N.CENTRAL  CONN. 

1.002 

1.071 

1.025 

10230 

3 

SOUTH  CENTRAL  CONN. 

1.018 

1.103 

1.188 

10230 

2 

SW  CONNECTICUT 

1.053 

1.139 

1.231 

570 

1 

DELAWARE 

1.026 

1.018 

0.664 

580 

1 

D.C.  +  MD/VA  SUBURBS 

1.059 

1.168 

0.947 

590 

3 

FORT  LAUDERDALE.  FL 

0.993 

0.981 

1.376 

590 

4 

MIAMI,  FL 

1.034 

1.025 

1.641 

590 

2 

N/NC  FLORIDA  CITIES 

0.975 

0.932 

1.108 

590 

1 

REST  OF  FLORIDA 

0.966 

0.871 

1.108 

1040 

1 

ATLANTA,  GA 

0.975 

1.022 

0.752 

1040 

4 

REST  OF  GEORGIA 

0.956 

0.841 

0.752 

1040 

2 

SMALL  GA  CITIES  02 

0.962 

0.895 

0.752 

1040 

3 

SMALL  GA  CITIES  03 

0.961 

0.869 

0.752 

1120 

1 

HAWAII 

1.003 

1.094 

1.025 

5130 

12 

NORTH  IDAHO 

0.965 

0.917 

0.889 

5130 

11 

SOUTH  IDAHO 

0.967 

0.936 

0.889 

621 

10 

CHAMPAIGN-URBANA,  IL 

0.965 

0.920 

1.137 

621 

16 

CHICAGO,  IL 

1.044 

1.114 

1.773 

621 

3 

DE  KALB,  IL 

0.978 

0.925 

1.137 

621 

11 

DECATUR,  IL 

0.981 

0.927 

1.137 

621 

12 

EAST  ST.  LOUIS,  IL 

0.989 

0.958 

1.579 

621 

6 

KANKAKEE,  IL 

0.972 

0.925 

1.137 

621 

.8 

NORMAL,  IL 

0.997 

0.968 

1.137 

621 

1 

NORTHWEST.  IL 

0.974 

0.896 

1.137 

621 

5 

PEORIA.  IL 

1.009 

1.031 

1.137 

621 

7 

QUINCY.  IL 

0.974 

0.896 

1.137 

621 

4 

ROCK  ISLAND,  IL 

0.995 

0.958 

1.137 

621 

2 

ROCKFORD,  IL 

1.010 

1.018 

1.137 

621 

13 

SOUTHEAST  IL 

0.974 

0.896 

1.137 

621 

14 

SOUTHERN  IL 

0.974 

0.896 

1.137 

621 

9 

SPRINGFIELD,  IL 

0.996 

0.966 

1.137 

621 

15 

SUBURBAN  CHICAGO,  IL 

1.020 

1.097 

1.137 

630 

1 

METROPOLITAN  INDIANA 

0.998 

0.963 

0.547 

630 

3 

REST  OF  INDIANA 

0.979 

0.896 

0.516 

630 

2 

URBAN  INDIANA 

0.980 

0.905 

0.516 

640 

5 

DES  MOINES(POLK/WARREN).IA 

0.997 

0.966 

0.666 

640 

3 

NORTH  CENTRAL  IOWA 

0.971 

0.916 

0.666 

640 

2 

NORTHEAST  IOWA 

0.972 

0.918 

0.666 

640 

6 

NORTHWEST  IOWA 

0.969 

0.890 

0.666 

640 

4 

S.CEN.  IA(EXCL  DES  MOINES) 

0.962 

0.881 

0.666 

640 

1 

SE  IOWA  (INCL  IOWA  CITY) 

0.976 

0.933 

0.666 

640 

7 

SOUTHWEST  IOWA 

0.968 

0.900 

0.666 

740 

5 

KANSAS  CITY.  KS 

0.978 

0.964 

1.134 

650 

1 

REST  OF  KANSAS 

0.953 

0.893 

1.134 

740 

4 

SUBURBAN  KANSAS  CITY,  KS 

0.978 

0.964 

i         1.134 
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ADDENDUM  C 
TABLE  1 


QEOQRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 

(continued) 

CARRIER 

LOCALITY 

PRACTICE 

MAL- 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

EXPENSE 

PRACTICE 

660 

1 

LEXINGTON  &  LOUISVILLE,  KY 

0.984 

0.917 

0.667 

660 

3 

9EST  OF  KENTUCKY 

0.974 

0.875 

0.667 

660 

2 

SM  CITIES  (CITY  LIMITS)  KY 

0.976 

0.898 

0.667 

528 

7 

ALEXANDRIA.  LA 

0.98S 

0.889 

0.808 

528 

3 

BATON  ROUGE.  LA 

0.991 

0.966 

0.808 

528 

6 

LAFAYETTE,  LA 

0.982 

0.928 

0.808 

528 

4 

LAKE  CHARLES,  LA 

'  0.975 

0.907 

0.808 

528 

5 

MONROE,  LA 

0.979 

0.880 

0.808 

528 

1 

NEW  ORLEANS.  LA 

0.994 

1.003 

1.185 

528 

50 

REST  OF  LOUISIANA 

0.972 

0.880 

0.824 

528 

2 

SHREVEPORT,  LA 

1.003 

0.940 

0.808 

21200 

2 

CENIRALMAINE 

0.942 

0.903 

0.716 

21200 

1 

NORTHERN  MAINE 

0.947 

0.912 

0.716 

21200 

3 

SOUTHERN  MAINE 

0.956 

0.980 

0.716 

690 

1 

BALTIMORE/SURR.  CNTYS,  MD 

1.027 

1.040 

0.927 

690 

3 

SOUTH  +  E.  SHORE  MD 

1.011 

1.010 

0.820 

690 

2 

WESTERN  MARYLAND 

1.006 

1.013 

0.843 

700 

2 

MASS.SUBURBS/RURAL(CITIES) 

0.997 

1.072 

0.855 

700 

1 

MASSACHUSETTS  URBAN 

1.002 

1.131 

0.855 

710 

1 

DETROIT.  Ml 

1.059 

1.091 

1.736 

710 

2 

MICHIGAN,  NOT  DETROIT 

1.010 

0.971 

1.196 

720 

00 

MINNESOTA  (BLUE  SHIELD) 

0.999 

0.971 

0.748 

10240 

00 

MINNESOTA  (TRAVELERS) 

0.999 

0.971 

0.748 

10250 

1 

REST  OF  MISSISSIPPI 

0.960 

0.838 

0.650 

10250 

2 

URBAN  MS  (CITY  LIMITS) 

0.966 

0.902 

0.650 

740 

3 

K.C.  (JACKSON  COUNTY),  MO 

0.978 

0.964 

1.179 

740 

2 

N.  K.C.  (CLAY/PLATTE).  MO 

0.978 

0.964 

1.179 

11260 

3 

REST  OF  MO 

0.950 

0.847 

1.179 

740 

6 

RURAL  NW  COUNTIES.  MO 

0.953 

0.866 

1.179 

11260 

2 

SM.  E.CITIES,  MO 

0.954 

0.838 

1.179 

740 

1 

ST.  JOSEPH.  MO 

0.950 

0.867 

1.179 

11260 

1 

ST.  LOUIS/LQ.  E.CmES,  MO 

0.988 

0.964 

1.352 

751 

1 

MONTANA 

0.967 

0.926 

0.718 

655 

00 

NEBRASKA 

0.960 

0.883 

0.435 

1290 

3 

ELKO  &  ELY  (CITIES),  NV 

0.984 

1.026 

1.144 

1290 

1 

LAS  VEGAS,ET  AL(CITIES),NV 

1.036 

1.082 

1.144 

1290 

2 

RENO.  bTAL  (CITIES),  NV 

1.008 

1.141 

1.144 

1290 

99 

REST  OF  NEVADA 

1.020 

1.079 

1.144 

780 

40 

NEW  HAMPSHIRE 

0.962 

1.011 

0.602 

860 

2 

MIDDLE  NEW  JERSEY 

1.034 

1.070 

1.153 

860 

1 

NORTHERN  NEW  JERSEY 

1.040 

1.131 

1.153 

860 

3 

SOUTHERN  NEW  JERSEY 

1.016 

1.030 

1.153 

1360 

5 

NEW  MEXICO 

0.981 

0.925 

0.767 

801 

1 

BUFFALO/SURR.  CNTYS.  NY 

1.006 

0.942 

0.963 

803 

1 

MANHATTAN,  NY 

1.069 

1.255 

1.647 
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GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 

(continued) 


CARRIER 
NUMBER 


LOCALITY 
NUMBER 


801 

3. 

803 

2 

803 

3 

14330 

4 

801 

2 

801 

4 

5535 

95 

5535 

94 

820 

1 

16360 

1 

16360 

2 

16360 

3 

16360 

4 

16360 

5 

16360 

9 

16360 

7 

16360 

13 

163601 

6 

16360 

14 

16360 

15 

16360 

8 

16360 

10 

16360 

12 

16360 

11 

1370 

00 

1380 

2 

1380 

1 

1380 

99 

1380 

3 

1380 

12 

865 

2 

865 

1 

865 

4 

865 

3 

973 

20 

870 

1 

880 

1 

620 

2 

5440 

35 

900 

29 

900 

26 

900 

31 

900 

20 

900 

9 

900 

10 

LOCALITY  NAME 

N.  CENTRAL  CITIES.  NY 

NYC  SUBURBS/LONG  I..  NY     ' 

POUGHKPSIE/N.NYC  SUBURBS 

QUEENS.  NY 

ROCHESTER/SURR.  CNTYS,  NY 

REST  OF  NEW  YORK 

REST  OF  NORTH  CAROLINA 

URBAN  (CITY  LIMITS)  NC 

NORTH  DAKOTA 

AKRON.  OH 

CINCINNATI.  OH 

CLEVELAND.  OH 

COLUMBUS.  OH 

DAYTON.  OH 

E.  CENTRAL  (STEUBENVL).  OH 

MANSFIELD,  OH 

MARION  +  SURR.  CNTYS..  OH 

NORTHWEST  (LIMA)  OH 

SCIOTO  VALLEY.  OH 

SOUTHEAST  (OHIO  VALLEY)  OH 

SPRINGFIELD.  OH 

TOLEDO  (LUCAS/WOOD),  OH 

W.  CENTR  (LAKE  PLAINS).  OH 

YOUNGSTOWN.  OH 

[OKLAHOMA 

EUGENE.  ET  AL  (CITIES),  OR 

|PORTLAND,ET  AL  (CmES),OR 

REST  OF  OREGON 

SALEM.  ET  AL  (CITIES).  OR 

SW  OR.  CITIES(CITY  LIMITS) 

LG.  PENNSYLVANIA  CITIES 

PHILLY/PITT  MED  SCHS/HOSPS 

REST  OF  PENNSYLVANIA 

SMALL  PENNSYLVANIA  CITIES 

PUERTO  RICO 

RHODE  ISLAND 

SOUTH  CAROLINA 

SOUTH  DAKOTA 

TENNESSEE 

ABILENE,  TX 

AMARILLO,  TX 

AUSTIN.  TX 

BEAUMONT.  TX 

BRAZORIA.  TX 

IBROWNSVILLE,  TX 


WORK 


PRACTICE 
EXPENSE 


MAL- 
PRACTICE 


0.997 

0.952 

0.963 

1.060 

1.229 

1.929 

1.004 

1.018 

1.325 

1.059 

1.255 

1.861 

1.021 

1.017 

0.963 

0.988 

0.935 

0.963 

0.963 

0.883 

0.378 

0.975 

0.926 

0.378 

0.965 

0.895 

0.688 

0.993 

0.944 

0.920 

0.989 

0.956 

0.920 

1.011 

0.968 

0.920 

0.983 

0.956 

0.920 

0.999 

0.935 

0.920 

0.974 

0.912 

0.920 

0.972 

0.906 

0.920 

0.971 

0.911 

0.920 

0.973 

0.919 

0.920 

0.977 

0.936 

0.920 

0.973 

0.909 

0.920 

1.004 

0.940 

0.920 

0.991 

0.996 

0.920 

0.969 

0.906 

0.920 

0.987 

0.937 

0.920 

0.969 

0.911 

0.516 

0.968 

1.008 

0.951 

0.993 

1.033 

0.951 

0.979 

0.997 

0.951 

0.974 

0.990 

0.951 

0.974 

0.988 

0.951 

1.008 

1.001 

1.440 

1.014 

1.014 

1.552 

0.975 

0.929 

0.986 

0.984 

0.945 

0.986 

0.882 

0.763 

0.466 

1.009 

0.998 

0.734 

0.971 

0.874 

0.448 

0.951 

0.857 

0.688 

0.969 

0.896 

0.407 

0.971 

0.888 

0.504 

0.972 

0.900 

0.504 

0.969 

0.968 

0.504 

0.998 

0.955 

0.504 

1.025 

0.955 

0.504 

0.980 

0.888 

0.504 
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ADDENDUM  C 
TABLE  1 


GEOORAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 

(continued) 

CARRIER 

LOCALITY 

PRACTICE 

MAL- 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

EXPENSE 

PRACTICE 

900 

24 

CORPUS  CHRIST!,  TX 

0.976 

0.944 

0.504 

900 

11 

DALLAS,  TX 

0.996 

0.971 

0.504 

900 

12 

DENTON,  TX 

0.996 

0.971 

0.504 

900 

14 

EL  PASO,  TX 

0.995 

0.894 

0.504 

900 

28 

FORT  WORTH.  TX 

0.973 

0.936 

0.504 

900 

IS 

GALVESTON,  TX 

0.982 

0.968 

0.504 

900 

16 

GRAYSON,  TX 

0.964 

0.903 

0.504 

900 

18 

HOUSTON,  TX 

1.014 

0.982 

0.656 

900 

33 

LAREDO,  TX 

0.968 

0.856 

0.504 

900 

17 

LONQVIEW,  TX 

0.968 

0.929 

0.504 

900 

21 

LUBBOCK,  TX 

0.950 

0.881 

0.504 

900 

19 

MC  ALLEN,  TX 

0.945 

0.873 

0.504 

900 

23 

MIDLAND,  TX 

1.023 

0.998 

0.504 

900 

2 

NORTHEAST  RURAL  TEXAS 

0.968 

0.883 

0.504 

900 

13 

ODESSA,  TX 

1.008 

0.971 

0.504 

900 

25 

ORANGE.  TX 

0.998 

0.955 

0.504 

900 

30 

SAN  ANGELO,  TX 

0.954 

0.902 

0.504 

900 

7 

SAN  ANTONIO,  TX 

0.973 

0.929 

0.504 

900 

3 

SOUTHEAST  RURAL  TEXAS 

0.973 

0.895 

0.504 

900 

6 

TEMPLE,  TX 

0.969 

0.886 

0.504 

900 

8 

TEXARKANA,  TX 

0.953 

0.883 

0.504 

900 

27 

TYLER,  TX 

0.984 

0.931 

0.604 

900 

32 

VICTORIA,  TX 

0.976 

0.973 

0.504 

900 

22 

WACO,  TX 

0.981 

0.871 

0.504 

900 

4 

WESTERN  RURAL  TEXAS 

0.961 

0.852 

0.504 

900 

34 

WICHITA  FALLS,  TX 

0.969 

0.896 

0.504 

910 

9 

UTAH 

0.993 

0.952 

0.739 

780 

50 

VERMONT 

0.942 

0.941 

0.533 

10490 

1 

RICHMOND +CHARLOTTESVL.  VA 

0.975 

0.953 

0.462 

10490 

4 

REST  OF  VIRGINIA 

0.967 

0.888 

0.522 

10490 

3 

SM.  TOWN/INDUSTRIAL  VA 

0.971 

0.892 

0.531 

10490 

2 

TIDEWATER -t-N.  VA  COUNTIES 

0.989 

0.994 

0.703 

973 

50 

VIRGIN  ISLANDS 

1.000 

1.000 

1.000 

932 

4 

E.CEN-t-NE  WA  (EXCL  SPOKANE) 

0.991 

0.979 

1.064 

932 

2 

SEATTLE  (KING  CNTY),  WA 

1.019 

1.049 

1.064 

932 

3 

SPOKANE +  RICHLND(CmES).WA 

0.996 

0.995 

1.064 

932 

1 

W  -f  SE  WA  (EXCL  SEATTLE) 

1.008 

0.992 

1.064 

16510 

16 

CHARLESTON,  WV 

0.987 

0.962 

0.688 

16510 

18 

EASTERN  VALLEY,  WV 

0.962 

0.881 

0.688 

16510 

19 

OHIO  RIVER  VALLEY,  WV 

0.962 

0.881 

0.688 

16510 

20 

SOUTHERN  VALLEY,  WV 

0.960 

0.876 

0.688 

16510 

17 

WHEELING,  WV 

0.975 

0.900 

0.688 

951 

13 

CENTRAL  WISCONSIN 

0.960 

0.888 

0.762 

951 

40 

GREEN  BAY.  Wl  (NORTHEAST) 

0.979 

0.913 

0.762 

951 

54 

JANESVILLE.  Wl  (S-CENTRAL) 

0.970 

0.905 

0.762 
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ADDENDUM  C 
TABLE  1 


Table  2.— Changes  in  QPCIs  From 
Proposed  Rule 


Cvrtw 


GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  LOCALITY 

(continued) 

CARRIER 

LOCALITY 

PRACTICE 

MAL- 

NUMBER 

NUMBER 

LOCALITY  NAME 

WORK 

EXPENSE 

PRACTICE 

951 

19 

LA  CROSSE.  Wl  (W-CENTRAL) 

0.976 

0.919 

0.762 

951 

15 

MADISON.  Wl  (DANE  COUNTY) 

0.977 

0.979 

0.762 

951 

46 

MILWAUKEE  SUBURBS.  Wl  (SE) 

1.010 

1.008 

0.762 

951 

4 

MILWAUKEE.  Wl 

1.008 

1.009 

0.762 

951 

12 

NORTHWEST  WISCONSIN 

0.966 

0.898 

0.762 

951 

60 

OSHKOSH,  Wl  (E-CENTRAL) 

0.974 

0.911 

0.762 

951 

14 

SOUTHWEST  WISCONSIN 

0.960 

0.888 

0.762 

951 

36 

WAUSAU.  Wl  (N-CENTRAL) 

0.971 

0.898 

0.762 

825 

21 

WYOMING 

0.988 

0.938 

0.641 

Note:  Work  GPCI  is  the  1/4  work  GPCI  required  by  Pub.  L  101-239. 


LocaWy 


Chsngs  frofn  propOMd  rule 


c-e 


640  las  Locality    8    was    combinad 

wWiLocaNty  1. 

The  QPCIs  tor  Locality  1 
were  changed  to  reflect 
the  combtnatKXi  of  local- 
ities 1  and  8.  (Locality  8 
was  a  teaching  hospital.) 

QPCIs  for  Locality  1 
cfianged  from; 

Work— 0.978  to  0.976 

Practice  experwa— 0.929  to 
0.933 

Malpractice— No  change 
720  2  a  4  Minnesota      has      become 

10240         1  Statewide     for     payment 

purposes. 

Both  earners  are  still  identi- 
fied (720  and  10240),  but 
they  both  have  the  same 

.  locality  number— "00" , 
and  they  both  have  tfte 
same  Statewide  QPCIs. 

Statewide  GPQs 

Work— 0.999 

PractKe  expense — 0.971 

Malpractk»— 0.748 
5530  21  Wyoming  carrier  number  was 

changed    from    5530    to 
825. 
11260         2  Locality  name  for  Locality  2 

was  changed  to  exckxle 
Jefferson  County,  wfiich  Is 
actually  in  Locality  1 . 

Both  localities  have  new 
QPCIs  to  reflect  this  cor- 
rection of  moving  Jeffer- 
son County  from  Locality  2 
to  Locality  1. 

Work    QPCI    changed   from 
0.973    to   0.954.    Practice 
expense    QPCI    changed 
from  0.907  to  0.838 
11260         1  Practice      expense      QPCI 

changed  from  0.963  to 
0.964. 

MalpractKe   QPCI    changed 
from  1.366  to  1.352. 
655  15,  16,        Nebraska    has    become    a 

17  Statewide  locality.  The  k>- 

callty  codes  have  t>een 
changed  to  a  Statewkle  k>- 
callty— "00",  and  the 
QPCIs  have  been  changed 
to  Statewkle  QPCIs. 

Statewide  QPCIs 

Work— 0.960 

Practice  expense — 0.883 

Malpractice— 0.435 
1360  1  Locality     number     1     was 

ctianged  to  Locality 
number  5. 

(Uo  change  to  the  QPCIs.) 
1370  1,2,3,        Oklahoma    has    become    a 

4,  99  Statevinde  kx»lity.  The  k>- 

cality  codes  have  been 
changed  to  a  Statewide  k>- 
callty— "00",  and  the 
QPCIs  have  been  ctianged 
to  Statewide  QPCIs. 

Statewide  QPCIs 

Work— 0.969 

Practice  expense — 0.91 1 

Malpractice — 0.516 

The  following  changes  reflect  corrections  in  county 
to  loMMy  assignments. 


Table  2.— Changes  in  GPCis  Froaa 
Proposed  Rule— Continued 


Carilar 

LocaMy 

ChsnQS  from  propoMd  ruto 

865 

2 

work  GPO  changed  from 
1.007  to  1.008  Malprac- 
tice QPQ  changed  from 
1.433  to  1.440. 

865 

3 

Practlca  expanaa  QPCI 
changed  from  0.941  to 
0.945. 

866 

4    ' 

Work  QPQ  changed  from 
0.976  to  0.975. 

from  0.935  to  0.929. 

900 

2 

Work  QPCI  changed  from 
0.969  to  0.968.  Practkse 
axpenae  QPCI  changed 
from  0.884  to  0.883. 

900 

3 

PracUca  axpenae  QPCi 
changed  from  0.894  to 
0.895. 

930 

3 

was  changed  from  930  to 
932  In  addition,  the  Work 
GPCI  changed  from  0.997 
to  0.996  Practice  expenae 
GPCI  changed  from  0.997 
to  0.995. 

951 

19 

Work  QPO  changed  from 
0.974  to  0.976.  PractMe 
experwe  QPCI  changed 
from  0.922  to  0  919. 

951 

12 

Work  QPCI  changed  from 
0.970  to  0.966. 

1380 


Practk:e 
change 
0.990. 


from 


QPCI 
0.991     to 


Addendtun  D — Information  for 
Obtaining  Sources  of  Data  Underlying 
Physician  Fee  Schedule 

A.  NTIS/GPO  Documents 

National  Technical  Information 
Service  (NTJS):  phone  1-800-336-4700; 
or  (703)  487-4650;  Springfield.  Va  22161. 

Government  Printing  Office  (GPO); 
phone  (202)  512-2465  for  orders.  (202) 
275-3050  for  service  inquiries;  (202)  275- 
3054  for  complaints;  mail  to 
Superintendent  of  Documents, 
U.S.G.P.O.,  Washington,  DC  20402. 

1.  Harvard  Phase  I  Volumes;  NTIS; 
Volume  I,  Executive  Siunmary.  PB89- 

101828 
Volume  II,  Data  description  and 

analysis.  PB89-101836 
Volume  III.  Results  and  conclusions  for 

surveyed  procedures,  PB89-101844 
Volume  IV,  Copies  of  siu^reys  and  other 

information,  PB89-101851 
Voliune  IV A.  Visit  and  consultation 

methodology  and  results,  PB89-164412 
Voliune  V,  Documentation  for  the  data 

tape,  PB89-101869 
Volume  VI,  Final  values  and 

components.  PB89-164420 
Survey  data  tape  (including  Volume  IV 

and  Volume  V  documentation)  PB89- 

101810 
Phase  I  final  values  data  tape.  PB89- 

164404 

2.  Harvard  Phase  II  Volumes:  NTIS; 


Volume  I,  Executive  Summary.  PB81- 

172188 
Volume  II.  Final  Report.  PB91-172197 
Volume  m,  Appendices.  PB91-172205 
Volume  IV.  Data  Files  Documentation, 

ra91-172213 
Voltmie  V.  Data  Files  (paper  copy), 

PB91-1 72221 
Data  Files  (diskette).  PB91-507251 
Five-volume  Set,  PB91-172171 

3.  October  1969  Reports  to  Congress 
"Medicare  Physician  Payment"  (HCFA 
Pub.  No.  03287);  com|}osed  of  three 
reports: 

— "Volume  and  Intensity  of  Physician 

Services" 
— "Relative  Value  Scales  for  Hiysician 

Services"  and 
— "Implementation  of  a  National  Fee 

Schedule" 
NTIS  accession  #  PB90-148370 
GPO  stock  number  017-060-00314-6 

4.  Center  for  Health  Economics 
Research  (CHER)  report  on  "Geographic 
Variation  in  Surgical  Fees."  NTIS  ra80- 
122466. 

5.  Center  for  Health  Economics 
Research  (CHER)  report  on  "Global  Fees 
for  Surgery."  NTIS  PB91-113498 

6.  Urban  Institute  GPCI  report  "The 
Geographic  Medicare  Index:  Alternative 
Approaches:"  NTIS  PB89-216592. 

Supplement  to  "The  Geographic 
Medicare  Index:  Alternative 
Approaches,"  Tuesday,  September  4, 
1990,  Federal  Register,  Vol.  55.  No.  171; 
NTIS  PB91-113506. 

7.  Urban  Institute  Report  "Refining  the 
Malpractice  Geographic  Practice  Cost 
Index,"  February  1991:  NTIS  PB91- 
155218. 

Personal  computer  diskette  (tables 
and  documentation);  NTIS  PB91-506899. 

8.  "Model  Fee  Schedule,"  Tuesday, 
September  4. 1990,  Federal  Register.  Vol 
55.  No.  171. 

GPO  stock  number  069-001-00023-8 

B.  Documents  from  Other  Sources 

1.  Physician  Payment  Review 
Commission  Visit  Coding 
Recommendations — 

Physician  Payment  Review  Commission, 
2120  L  Street.  NW..  Suite  510, 
Washington,  DC  20037 

2.  Harvard  Phase  II  Study  for 
Dermatology  Services — 
American  Academy  of  Dermatology. 

1567  Maple  Avenue.  P.O.  Box  3116, 
Evanston,  Illinois  60204-3116,  Hione: 
(708)  869-4382 
Attention:  Raymond  W.  Harrington,  Jr.. 
Assistant  Executive  Director.  Division 
of  Health  Policy  and  Public  Affairs 

3.  Harvard  Phase  II  Study  for 
Pathology  Services — 
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College  of  American  Pathologists,  1101 
Vermont  Avenue,  NW,  Suite  604, 
Washington.  DC  20005,  Phone:  (202) 
371-6617 

Attention:  Professional  Relations 

4.  Harvard  Phase  n  Study  for 
Psychiatry  Services  (Contract  278-87- 
0024,  NTIS  accession  nimiber  pending) — 
National  Institute  of  Mental  Health, 

Division  of  Applied  and  Services 
Research,  5600  Fishers  Lane.  Room 
18-C-14,  Rockville,  Maryland  20857. 
Phone:  (301)  443-4233 
Attention:  Paul  Widem 

5.  Harvard  niase  II  Study  for 
Ophthalmology  Services — 
American  Academy  of  Ophthalmology, 

1101  Vermont  Avenue.  NW.  Suite  300, 
Washington,  DC  20005.  Phone:  (202) 
737-6662 
Attention:  Stephanie  Mensh,  Assistant 
Director  for  Federal  Economic  Policy 

Addendum  E — AMA  Evaluation  and 
Management  Codes 

Physician's  Current  Procedural 
Terminology,  fourth  Edition,  Copyright 
1991  by  the  American  Medical 
Association  ("CPT-1992")  is  a  listing  of 
descriptive  terms  and  numeric 
identifying  codes  and  modifiers  for 
reporting  medical  services  and 
procedures  performed  by  physicians. 
Like  all  CPT  codes,  these  CPT  codes  for 
reporting  evaluation  and  management 
services  are  copyrighted  by  the  AMA 
and  are  used  by  HCFA  under  the  terms 
of  its  agreement  with  the  AMA.  The 
AMA's  CPT  codes  are  reviewed  each 
year  by  the  AMA's  CPT  Editorial  Panel. 
As  such,  the  visit  codes  presented  here 
are  subject  to  revision,  if  necessary,  by 
the  AMA  CPT  Editorial  Panel  in  1993. 
The  codes  are  presented  here  with  the 
permission  of  the  AMA  as  a 
convenience  to  physicians. 
Reproduction  of  them  without  the 
permission  of  the  American  Medical 
Association  is  a  violation  of  copyright 
laws.  HCFA  is  not  requesting  or 
accepting  comment  on  these  visit  code 
definitions.  Any  comments  on  the 
evaluation  and  management  codes 
should  be  addressed  to  the  Department 
of  Coding  and  Nomenclature,  American 
Medical  Association,  5l5  North  State 
Street.  Chicago.  Illinois  60610. 

Clinical  examples  of  the  new  CPT 
codes  for  E/M  services  are  intended  to 
be  an  important  element  of  the  new 
coding  system.  The  clinical  examples, 
when  used  with  the  revised  E/M 
descriptors  and  time  guidelines  provide 
a  new  tool  for  physicians  to  use  to 
determine  the  appropriate  code  for  the 
services  provided  to  their  patients. 

Unfortunately,  at  the  time  of 
publication  of  die  codes,  the 


development  and  validation  of  clinical 
examples  had  not  been  completed.  An 
initial  set  of  these  examples  (for  office/ 
other  outpatient  services,  inpatient 
services,  consultations)  will  however,  be 
completed  and  made  available  to 
physicians  prior  to  the  effective  date  of 
the  new  E/M  codes.  Subscribers  to  CPT 
Assistant  will  receive  these  examples 
automatically.  Others  may  obtain  them 
from  AMA  upon  written  request,  or 
through  Medicare  carriers. 

Clinical  examples  will  continue  to  be 
developed  and  evaluated  throughout  the 
year.  A  complete  set  of  examples  will  be 
published  along  with  the  E/M  codes  and 
time  guidelines  in  CPT  1993. 

The  full  text  of  the  CPT  1992  is 
available  from  the  American  Medical 
Association.  Newly  developed  clinical 
examples,  and  additional  clarifications 
to  the  coding  guidelines  will  be 
published  as  necessary  in  the  CPT 
Assistant,  also  available  from  AMA. 
Phone:  AMA  1-800-621-8335. 

Evaluation  and  Management  (E/M) 
Services 

The  basic  format  of  the  levels  of  E/M 
services  is  the  same  for  most  categories. 
First,  a  unique  code  number  is  listed. 
Second,  the  place  and/ or  type  of  service 
is  specified,  e.g..  office  consultation. 
Third,  the  content  of  the  service  is 
defined,  e.g.,  comprehensive  history  and 
comprehensive  examination.  (See  levels 
of  E/M  services  below  for  details  on  the 
content  of  E/M  services.)  Fourth,  the 
nature  of  the  presenting  problem(s) 
usually  associated  with  a  given  level  is 
described.  Fifth,  the  time  typically 
required  to  provide  the  service  is 
specified. 

Certain  key  words  and  phrases  are 
used  throughout  the  E/M  section.  The 
following  definitions  are  intended  to 
reduce  the  potential  for  differing 
interpretations  and  to  increase  the 
consistency  of  reporting  by  physicians 
in  differing  specialties. 

History:  The  levels  of  E/M  services 
recognize  four  types  of  history  that  are 
defined  as  follows: 

•  Problem  Focused — chief  complaint; 
brief  history  of  present  illness  or 
problem. 

•  Expanded  Problem  Focused— chief 
complaint;  brief  history  of  present 
illness;  problem  pertinent  system 
review. 

•  Detailed— chief  complaint; 
extended  history  of  present  illness; 
extended  system  review;  pertinent  past, 
family  and/or  social  history. 

•  Comprehensive — chief  complaint; 
extended  history  of  present  illness; 
complete  system  review;  complete  past, 
family  and  social  history. 


Examination:  The  levels  of  E/M 
services  recognize  four  types  of 
examination  that  are  deHned  as  follows: 

•  Problem  Focused — an  examination 
that  is  limited  to  the  affected  body  area 
or  orsiaii  system. 

•  Expanded  Problem  Focused — an 
examination  of  the  affected  body  area 
or  organ  system  and  other  symptomatic 
or  related  organ  systems. 

•  Detailed — an  extended  examination 
of  the  affected  body  area(s)  and  other 
symptomatic  or  related  organ  system(s). 

•  Comprehensive — a  complete  single 
system  specialty  examination  or  a 
complete  multi-system  examination. 

Medical  Decision  Making:  Medical 
decision  making  refers  to  the  complexity 
of  establishing  a  diagnosis  and/or 
selecting  a  management  option  as 
measured  by: 

•  The  number  of  possible  diagnoses 
and/or  the  number  of  management 
options  that  must  be  considered; 

•  The  amount  and/or  complexity  of 
medical  records,  diagnostic  tests,  and/or 
other  information  that  must  be  obtained, 
reviewed  and  analyzed;  and 

•  The  risk  of  significant 
complications,  morbidity  and  or 
mortality,  as  well  as  co-morbidities, 
associated  with  the  patient's  presenting 
problem(s),  the  diagnostic  procedure(8) 
and/or  the  possible  management 
options. 

Four  types  of  medical  decision  making 
are  recognized:  sfraightforward;  low 
complexity;  moderate  complexity;  and, 
high  complexity. 

Counseling:  Counseling  is  a  discussion 
with  a  patient  and/or  family  concerning 
one  or  more  of  the  following  areas: 

•  Diagnostic  results,  impressions, 
and/or  recommended  diagnostic  studies; 

•  Prognosis; 

•  Risks  and  benefits  of  management 
(treatment)  options; 

•  Instructions  for  management 
(treatment)  and/or  follow-up; 

•  Importance  of  compliance  with 
chosen  management  (treatment)  options; 

•  Risk  factor  reduction;  and 

•  Patient  and  family  education. 
Time:  The  inclusion  of  time  as  an 

explicit  factor  is  done  to  assist 
physicians  in  selecting  the  most 
appropriate  level  of  E/M  services.  It 
should  be  recognized  that  the  specific 
times  expressed  in  the  visit  code 
descriptors  are  averages,  and  therefore 
represent  a  range  of  times  which  may  be 
higher  or  lower  depending  on  actual 
clinical  circumstances. 

Intra-service  times  are  defined  as 
face-to-face  time  for  office  and  other 
outpatient  visits  and  as  unit/floor  time 
for  hospital  and  other  inpatient  visits. 
This  distinction  is  necessary  because 
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most  of  the  work  of  typical  office  visits 
takes  place  during  the  face-to-face  time 
with  the  patient,  while  most  of  the  work 
of  typical  hospital  visits  takes  place 
during  the  time  spent  on  the  patient's 
floor  or  unit. 

Office  or  Other  Outpatient  Services 

The  following  codes  are  used  to  report 
evaluation/management  services 
provided  in  the  physician's  office  or  in 
an  outpatient  or  other  ambulatory 
facility.  A  patient  is  considered  an 
outpatient  until  inpatient  admission  to  a 
health  care  facility  occurs. 

To  report  services  provided  to  a 
patient  who  is  admitted  to  a  hospital  or 
nursing  facility  in  the  course  of  an 
encounter  in  the  office  or  other 
ambulatory  facility,  see  the  notes  for 
initial  hospital  inpatient  care  or 
comprehensive  nursing  facility 
assessments. 

For  services  provided  by  physicians  in 
the  Emergency  Department,  see  99281- 
99285. 

The  codes  for  office  and  other 
outpatient  services  are  also  used  to 
report  the  services  provided  by  a 
physician  to  a  patient  in  an  observation 
area  of  a  hospital. 

New  Patient 

99201  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of  a 
new  patient,  which  requires  these  three 
key  components: 

•  A  problem  focused  history; 

•  A  problem  focused  examination; 
and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
self  limited  or  minor.  Physicians 
typically  spend  10  minutes  face-to-face 
with  the  patient  and/or  family. 

99202  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of  a 
new  patient,  which  requires  these  three 
key  components: 

•  An  expanded  problem  focused 
history: 

•  An  expanded  problem  focused 
examination;  and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  low  to  moderate  severity.  Physicians 


typically  spend  20  minutes  face-to-face 
with  the  patient  and/or  family. 

99203  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of  a 
new  patient,  which  requires  these  three 
key  components: 

•  A  detailed  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of  low 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  moderate  severity.  Physicians 
typically  spend  30  minutes  face-to-face 
with  the  patient  and/or  family. 

99204  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of  a 
new  patient,  which  requires  these  three 
key  components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of 
moderate  complexity, 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  45  minutes  face-to-face 
with  the  patient  and/or  family. 

99205  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of  a 
new  patient,  which  requires  these  three 
key  components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  60  minutes  face-to-face 
with  the  patient  and/or  family. 

EstabUshed  Patient 

The  following  codes  are  used  to  report 
the  evaluation/management  services 
provided  to  established  patients  who 
present  for  follow-up  and/or  periodic 
reevaluation  of  problems  or  for  the 
evaluation  and  management  of  new 
problem(s)  in  established  patients. 

99211    Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of 
an  established  patient,  that  may  not 
require  the  presence  of  a  physician. 

Usually,  the  presenting  problem(B)  are 
minimal. 


Typically,  5  minutes  are  spent 
performing  or  supervising  these  services. 

99212  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of 
an  established  patient  which  requires  at 
least  two  of  these  three  key  components: 

•  A  problem  focused  history; 

•  A  problem  focused  examination; 

•  Sfraightforward  medical  decision 
making. 

Counseling  and /or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8]  are 
self  limited  or  minor.  Physicians 
typically  spend  10  minutes  face-to-face 
with  the  patient  and/or  family. 

99213  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of 
an  established  patient,  which  requires  at 
least  two  of  these  three  key  components: 

•  An  expcmded  problem  focused 
history; 

•  An  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of  low 
complexity. 

Counseling  and  coordination  of  care 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  low  to  moderate  severity.  Physicians 
typically  spend  15  minutes  face-to-face 
with  the  patient  and/or  family. 

99214  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of 
an  established  patient,  which  requires  at 
least  two  of  these  three  key  components: 

•  A  detailed  history; 

•  A  detailed  examination; 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  25  minutes  face-to-face 
with  the  patient  and/or  family. 

99215  Office  or  other  outpatient  visit 
for  the  evaluation  and  management  of 
an  estabUshed  patient,  which  requires  at 
least  two  of  these  three  key  components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination: 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 
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Usually,  the  presenting  problemfs]  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  40  minutes  face-to-face 
with  the  patient  and/or  family. 

Hospital  Inpatient  Services 

The  following  codes  are  used  to  report 
evaluation  and  management  services 
provided  to  hospital  inpatients.  Hospital 
inpatient  services  include  those  services 
provided  to  patients  in  a  partial 
hospital'  siting.  These  codes  are  to  be 
used  to  report  these  partial 
hospitalization  services.  See  also 
psychiatry  notes. 

For  definitions  of  key  components  and 
commonly  used  terms,  please  see 
evaluation  and  management  services 
guidelines. 

Initial  Hospital  Care 

New  or  Established  Patient 

The  following  codes  are  used  to  report 
the  first  hospital  inpatient  encounter 
with  the  patient  by  the  admitting 
physician.  For  initial  inpatient 
encounters  by  physicians  other  than  the 
admitting  physician,  see  initial  inpatient 
consultation  codes  (99251-99255)  or 
subsequent  hospital  care  codes  (99231- 
99233)  as  appropriate. 

When  the  patient  is  admitted  to  the 
hospital  in  the  course  of  an  encoimter  in 
another  site  of  service  (eg.  hospital 
emergency  department,  physician's 
office,  nursing  facility)  all  evaluation/ 
management  services  provided  by  that 
physician  in  conjunction  with  that 
admission  are  considered  part  of  the 
initial  hospital  care  when  performed  on 
the  same  date  as  the  admission.  The 
inpatient  care  level  of  service  reported 
by  the  admitting  physician  should 
include  the  services  related  to  the 
admission  he/she  provided  in  the  other 
sites  of  service  as  well  as  in  the 
inpatient  setting.  Evaluation/ 
management  services  on  the  same  date 
provided  in  sites  other  than  the  hospital 
that  are  related  to  the  admission  should 
NOT  be  reported  separately. 

99221    Initial  hospital  care,  per  day, 
for  the  evaluation  and  management  of  a 
patient  which  requires  these  three  key 
components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  problem(s)  requiring 
admission  are  of  low  severity. 
Physicians  typically  spend  30  minutes  at 


the  bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99222  Initial  hospital  care,  per  day, 
for  the  evaluation  and  management  of  a 
patient,  which  requires  these  three  key 
components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s]  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  problem(s)  requiring 
admission  are  of  moderate  severity. 
Physicians  typically  spend  50  minutes  at 
the  bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99223  Initial  hospital  care,  per  day, 
for  the  evaluation  and  management  of  a 
patient,  which  requires  these  three  key 
components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s]  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  problem(s)  requiring 
admission  are  of  high  severity. 
Physicians  typically  spend  70  minutes  at 
the  bedside  and  on  the  patient's  hospital 
floor  or  unit. 

Subsequent  Hospital  Care 

All  levels  of  subsequent  hospital  care 
include  reviewing  the  medical  record 
and  reviewing  the  results  of  diagnostic 
studies  and  changes  in  the  patient's 
status,  (i.e.,  changes  in  history,  physical 
condition  and  response  to  management) 
since  the  last  assessment  by  the 
physician. 

99231  Subsequent  hospital  care,  per 
day,  for  the  evaluation  and  management 
of  a  patient,  which  requires  at  least  two 
of  these  three  key  components: 

•  A  problem  focused  interval  history; 

•  A  problem  focused  examination; 
and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  stable, 
recovering  or  improving.  Physicians 
typically  spend  15  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99232  Subsequent  hospital  care,  per 
day,  for  the  evaluation  and  management 


of  a  patient,  which  requires  at  least  two 
of  these  three  key  components: 

•  An  expanded  problem  focused 
interval  history; 

•  An  expanded  problem  focused 
examination; 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  responding 
inadequately  to  therapy  or  has 
developed  a  minor  complication. 
Physicians  typically  spend  25  minutes  at 
the  bedside  and/or  on  the  patient's 
hospital  floor  Qf  unit. 

99233    Subsequent  hospital  care,  per 
day,  for  the  evaluation  and  management 
of  a  patient,  which  requires  at  least  two 
of  these  three  key  components: 

•  A  detailed  interval  history; 

•  A  detailed  examination; 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  unstable  or  has 
developed  a  significant  complication  or 
a  significant  new  problem.  Physicians 
typically  spend  35  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

Hospital  Discharge  Services 

Final  Hospital  care  for  discharge  of  a 
patient  includes  final  examination  of  the 
patient,  discussion  of  the  hospital  stay, 
instructions  for  continuing  care,  and 
preparation  of  discharge  records. 

(Final  day  of  a  multiple  day  stay) 
99238    Hospital  discharge  day 
management. 

(To  report  services  to  a  patient  who  is 
admitted  as  an  inpatient  and  discharged 
on  the  same  day,  use  only  the 
appropriate  code  for  Initial  Hospital 
Inpatient  Services,  99221-99223.) 

Consultations 

A  consultation  is  a  type  of  service 
provided  by  a  physician  whose  opinion 
or  advice  regarding  evaluation  and/or 
management  of  a  specific  problem  is 
requested  by  another  physician  or  other 
appropriate  source. 

A  physician  consultant  may  initiate 
diagnostic  and/or  therapeutic  services. 

The  request  for  a  consultation  from 
the  attending  physician  or  other 
appropriate  source  and  the  need  for 
consultation  must  be  documented  in  the 
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patient's  medical  record.  The 
consultant's  opinion  and  any  services 
that  were  ordered  or  performed  must 
also  be  documented  in  the  patient's 
medical  record  and  communicated  to 
the  requesting  physician  or  other 
appropriate  source. 

A  "consultation"  initiated  by  a  patient 
and/or  family,  and  not  requested  by  a 
physician,  is  not  reported  using  the 
initial  consultation  codes  but  may  be 
reported  using  the  codes  for 
confirmatory  consultation  or  office 
visits,  as  appropriate.  If  a  confirmatory 
consultation  is  required,  e.g.,  by  a  third 
party  payor,  the  modifier  -32  or  09932, 
mandated  services,  should  also  be 
reported. 

Any  specifically  identifiable 
procedure  (i.e.,  identified  with  a  specific 
CPT  code)  performed  on  or  subsequent 
to  the  date  of  the  initial  consultation 
should  be  reported  separately. 

If  a  consultant  subsequently  assumes 
responsibility  for  management  of  a 
portion  or  all  of  the  patient's 
condition(s),  the  consultation  codes 
should  not  be  used.  In  the  hospital 
setting,  the  physician  receiving  the 
patient  for  partial  or  complete  transfer 
of  care  should  use  the  appropriate 
subsequent  hospital  care  codes.  In  the 
office  setting,  the  appropriate 
established  patient  code  should  be  used. 

There  are  four  sub-categories  of 
consultations:  office,  initial  inpatient, 
follow-up  inpatient,  and  confirmatory. 
See  each  sub-category  for  specific 
reporting  instructions. 

For  definitions  of  key  components  and 
commonly  used  terms,  please  see 
Evaluation  and  Management  Services 
Guidelines. 

Office  and  Other  Outpatient 
Consultations 

New  or  Established  Patient 

The  following  codes  are  used  to  report 
consultations  provided  in  the 
physician's  office  or  in  an  outpatient  or 
other  ambulatory  facility,  including  an 
emergency  department.  (See 
consultation  definition). 

Follow-up  visits  in  the  consultant's 
office  or  other  outpatient  facility  that 
are  initiated  by  the  physician  consultant 
are  reported  using  office  visit  codes  for 
estabhshed  patients  (see  99211-99215).  If 
an  additional  request  for  an  opinion  or 
advice  regarding  the  same  or  a  new 
problem  is  received  from  the  attending 
physician  and  documented  in  the 
medical  record,  the  office  consultation 
codes  may  be  used  again. 

99241     Office  consultation  for  a  new 
or  established  patient,  which  requires 
these  three  key  components: 

•  A  problem  focused  history; 


•  A  problem  focused  examination; 
and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
self  limited  or  minor.  Physicians 
typically  spend  15  minutes  face-to-face 
with  the  patient  and/or  family. 

99242  Office  consultation  for  a  new 
or  established  patient,  which  requires 
these  three  key  components: 

•  An  expanded  problem  focused 
history; 

•  Aji  expanded  problem  focused 
examination:  and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  low  severity.  Physicians  typically 
spend  30  minutes  face-to-face  with  the 
patient  and/or  family. 

99243  Office  consultation  for  a  new 
or  established  patient,  which  requires 
these  three  key  components: 

•  A  detailed  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of  low 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  moderate  severity.  Physicians 
typically  spend  40  minutes  face-to-face 
with  the  patient  and/or  family. 

99244  Office  consultation  for  a  new 
or  estabhshed  patient,  which  requires 
these  three  key  components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  60  minutes  face-to-face 
with  the  patient  and/or  family. 

99245  Office  consultation  for  a  new 
or  established  patient,  which  requires 
these  three  key  components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 


•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  80  minutes  face-to-face 
with  the  patient  and/or  family. 

Initial  Inpatient  Consultations 

New  or  Established  Patient 

The  following  codes  are  used  to  report 
physician  consultations  provided  to 
hospital  inpatients  or  residents  of 
nursing  facilities.  Only  one  initial 
consultation  should  be  reported  by  a 
consultant  per  admission. 

99251  Initial  inpatient  consultation 
for  a  new  or  established  patient,  which 
requires  these  three  key  components: 

•  A  problem  focused  history; 

•  A  problem  focused  examination; 
and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
self  limited  or  minor.  Physicians 
typically  spend  20  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99252  Initial  inpatient  consultation 
for  a  new  or  established  patient,  which 
requires  these  three  key  components: 

•  An  expanded  problem  focused 
history; 

•  An  expanded  problem  focused 
examination;  and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  low  severity.  Physicians  typically 
spend  40  minutes  at  the  bedside  and  on 
the  patient's  hospital  floor  or  unit. 

99253  Initial  inpatient  consultation 
for  a  new  or  established  patient,  which 
requires  these  three  key  components: 

•  A  detailed  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of  low 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
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of  the  problemfs)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  severity.  Physicians 
typically  spend  55  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99254  Initial  inpatient  consultation 
for  a  new  or  established  patient,  which 
requires  three  key  components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s]  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  80  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99255  Initial  inpatient  consultation 
for  a  new  or  established  patient,  which 
requires  these  three  key  components: 

•  A  comprehensive  history; 

•  A  comprehensive  exeunination;  and 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8]  are 
of  moderate  to  high  severity.  Physicians 
typically  spend  110  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

Follow-up  Inpatient  Consultations 

Estabhshed  Patient 

Follow-up  consultations  are  visits  to 
complete  the  initial  consultation  OR 
subsequent  consultative  visits  requested 
by  the  attending  physician.  A  foUow-up 
consultation  includes  monitoring 
progress,  recommending  management 
modiflcations  or  advising  on  a  new  plan 
of  care  in  response  to  changes  in  the 
patient's  status. 

If  the  physician  consultant  has     ' 
initiated  treatment  at  the  initial 
consultation,  and  participates  thereafter 
in  the  patient's  management,  the  codes 
for  subsequent  hospital  care  should  be 
used  (see  99231-99233]. 

The  following  codes  are  used  to  report 
follow-up  consultations  provided  to 
hospital  inpatients  or  nursing  facility 
residents  only.  For  consultative  services 
provided  in  other  settings,  the  codes  for 
office  or  other  outpatient  consultations 
should  be  reported  (see  99241-99245). 

99261    Follow-up  inpatient 
consultation  for  an  established  patient. 


which  requires  at  least  two  of  these 
three  key  components: 

•  A  problem  focused  interval  history; 

•  A  problem  focused  examination; 
and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  stable, 
recovering  or  improving.  Physicians 
typically  spend  10  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99262  Follow-up  inpatient 
consultation  for  an  established  patient 
which  requires  at  least  two  of  these 
three  key  components: 

•  An  expanded  problem  focused 
interval  history; 

•  An  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  responding 
inadequately  to  therapy  or  has 
developed  a  minor  complication. 
Physicians  typically  spend  20  minutes  at 
the  bedside  and  on  the  patient's  hospital 
floor  or  unit. 

99263  Follow-up  inpatient 
consultation  for  an  established  patient 
which  requires  at  least  two  of  these 
three  key  components: 

•  A  detailed  interval  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  unstable  or  has 
developed  a  significant  complication  or 
a  significant  new  problem.  Physicians 
typically  spend  30  minutes  at  the 
bedside  and  on  the  patient's  hospital 
floor  or  unit. 

Confirmatory  Consultations 

New  or  Established  Patient 

The  following  codes  are  used  to  report 
the  evaluation/  management  services 
provided  to  patients  when  the  consulting 
physician  is  aware  of  the  confirmatory 
nature  of  the  opinion  sought  (eg.  when  a 
second/third  opinion  is  requested  or 
required  on  the  necessity  or 
appropriateness  of  a  previously 


recommended  medical  treatment  or 
surgical  procedure).  Confirmatory 
consultations  may  be  provided  in  any 
setting. 

A  physician  consultant  providing  a 
confirmatory  consultation  is  expected  to 
provide  an  opinion  and/or  advice  only. 
Any  services  subsequent  to  the  opinion 
are  coded  at  the  appropriate  level  of 
office  visit,  established  patient,  or 
subsequent  hospital  care.  If  a 
comfirmatory  consultation  is  required, 
e.g.,  by  a  third  party  payor,  the  modifier 
-32  or  00932,  mandated  services,  should 
be  also  reported. 
(See  also  Consultation  Notes) 

Typical  times  have  not  been 
established  for  this  sub-category  of 
services. 

99271  Confirmatory  consultation  for 
a  new  or  established  patient,  which 
requires  these  three  key  components: 

•  A  problem  focused  history; 

•  A  problem  focused  examination: 
and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  tibe  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
self  limited  or  minor. 

99272  Confirmatory  consultation  for 
a  new  or  established  patient,  which 
requires  these  three  key  components: 

•  An  expanded  problem  focused 
history; 

•  An  expanded  problem  focused 
examination;  and 

•  Straightforward  medical  decision 
making. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8]  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  low  severity. 

99273  Confirmatory  consultation  for 
a  new  or  established  patient,  which 
requires  these  three  key  components: 

•  A  detailed  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of  low 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  ti^e  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  severity. 

99274  Confirmatory  consultation  for 
a  patient,  which  requires  these  three  key 
components: 

•  A  comprehensive  history; 
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•  A  comprehensive  examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  to  high  severity. 

99275    Confirmatory  consultation  for 
a  patient,  which  requires  these  three  key 
components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  natiire 
of  the  problem(8]  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  to  high  severity. 

Emergency  Department  Services 

New  or  Established  Patient 

The  following  codes  are  used  to  report 
evaluation/management  services 
provided  in  the  emergency  department. 
No  distinction  is  made  between  new 
and  established  patients  in  the 
emergency  department. 

An  emergency  department  is  defined 
as  an  organized  hospital-based  facility 
for  the  provision  of  unscheduled 
episodic  services  to  patients  who 
present  for  immediate  medical  attention. 
The  facility  must  be  available  24  hours  a 
day. 

For  critical  care  services  provided  in 
the  Emergency  Department,  see  critical 
care  nates  and  99291-99292. 

For  evaluation/management  services 
provided  to  a  patient  in  an  observation 
area  of  a  hospital  see  99201-99215. 

For  definitions  of  key  components  and 
commonly  used  terms,  please  see 
Evaluation  and  Management  Services 
Guidelines. 

99281  Emergency  department  visit 
for  the  evaluation  and  management  of  a 
patient,  which  requires  these  three  key 
components: 

•  A  problem  focused  history; 

•  A  problem  focused  examination; 
and 

•  Straightforward  medical  decision 
making. 

CounseUng  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
self  limited  or  minor. 

99282  Emergency  department  visit 
for  the  evaluation  and  management  of  a 


patient,  which  requires  these  three  key 
components: 

•  An  expanded  problem  focused 
history; 

•  An  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of  low 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s]  and  the  patient's  and/ 
or  familv's  needs. 

Usually,  the  presenting  problem(s)  are 
of  low  to  moderate  severity. 

99283  Emergency  department  visit 
for  the  evaluation  and  management  of  a 
patient,  which  requires  these  three  key 
components: 

•  An  expanded  problem  focused 
history; 

•  An  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of  low  to 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  natiuv 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  severity. 

99284  Emergency  department  visit 
for  the  evaluation  and  management  of  a 
patient,  which  requires  these  three  key 
components: 

•  A  detailed  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(t)  and  the  patient's  and/ 
or  familv's  needs. 

Usually,  the  presenting  problem(s)  are 
of  high  severity,  and  require  urgent 
evaluation  by  the  physician  but  do  not 
pose  an  immediate  significant  threat  to 
life  or  physiologic  function. 

99285  Emergency  department  visit 
for  the  evaluation  and  management  of  a 
patient,  which  requires  these  three  key 
components  within  the  constraints 
imposed  by  the  urgency  of  the  patient's 
clinical  condition  and  mental  status: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of  high 
complexity, 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  high  severity  and  pose  an  immediate 
significant  threat  to  life  or  physiologic 
fimction. 


Miscellaneous 

In  physician  directed  emergency  care, 
advanced  life  support,  the  physician  is 
located  in  a  hospital  emergency  or 
critical  care  department,  and  is  in  two- 
way  voice  communication  with 
ambulance  or  persormel  outside  the 
hospital.  The  physician  directs  the 
performance  of  necessary  medical 
procedures,  including  but  not  limited  to: 
telemetry  of  cardiac  rhythm;  cardiac 
and/or  pulmonary  resuscitation; 
endotracheal  or  esophageal  obttirator 
airway  intubation;  admkiistration  of 
intravenous  fluids  and/or 
administration  of  intramuscular, 
intratracheal  or  subcutaneous  drugs; 
and/or  electrical  conversion  of 
arrhythmia. 

98288    Physician  direction  of 
emergency  medical  systems  (EMS) 
emergency  care,  advanced  life  support 

Critical  Care  Services 

Critical  care  includes  the  care  of 
critically  ill  patients  in  a  variety  of 
medical  emergencies  that  requires  the 
constant  attention  of  the  physician  (e,g.. 
cardiac  arrest,  shock,  bleeding, 
respiratory  failure,  postoperative 
complications,  critically  ill  neonate). 
Critical  care  is  usually,  but  not  always, 
given  in  a  critical  care  area,  such  as  the 
coronary  care  unit,  intensive  care  unit, 
respiratory  care  unit,  or  the  emergency 
care  facility.  The  descriptors  for  critical 
care  are  intended  to  include 
cardiopulmonary  resuscitation  and  a 
variety  of  services  attendant  to  this 
procedure  as  well  as  other  acute 
emergency  situations.  Services  for  a 
patient  who  is  not  critically  ill  but 
happens  to  be  in  a  critical  care  unit  are 
reported  using  subsequent  hospital  care 
codes.  (See  99231-99233.) 

Services  performed  during  the  critical 
period  (e.g.,  placement  of  catheters, 
cardiac  output  measurement  tube 
thoracostomy,  control  of  gastrointestinal 
hemorrhage,  electrical  conversion  of 
arrhythmia,  endotracheal  intubation, 
management  of  mechanical  ventilation, 
blood  gas  monitoring)  are  included  in 
the  report  99291,  99292. 

The  critical  care  codes  are  used  to 
report  the  total  duration  of  time  spent  by 
a  physician  providing  constant  attention 
to  a  critically  ill  patient.  Code  99291  is 
used  to  report  the  first  hour  of  critical 
care  on  a  given  day.  It  should  be  used 
only  once  per  day  even  if  the  time  spent 
by  the  physician  is  not  continuous  on 
that  day.  Code  99292  is  used  to  report 
each  additional  30  minutes  beyond  the 
first  hour.  For  example,  if  1  hour  of 
critical  care  is  provided  at  lOAM  and  2 
hours  provided  from  3PM  to  SPM,  then 
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report  code  99291  once  and  99292  four 
times  to  report  the  total  of  three  hours 
on  a  single  day. 

Other  procedures  which  are  not 
directly  attendant  to  critical  care 
management  (e.g.,  the  sutiiring  of 
lacerations,  setting  of  fractures, 
reduction  of  joint  dislocations,  lumbar 
puncture,  peritoneal  lavage,  bladder  tap) 
are  not  included  in  critical  care  and 
should  be  reported  separately. 

99291  Critical  care,  including  the 
diagnostic  and  therapeutic  services  and 
direction  of  care  of  the  critically  ill  or 
multiply  injured  or  comatose  patient 
requiring  the  prolonged  presence  of  the 
physician:  first  hour. 

99292  Each  additional  30  minutes. 

Nursing  Facility  Services 

The  following  codes  are  used  to  report 
evaluation/management  services  to 
patients  in  Nursing  Facilities  (formerly 
called  Skilled  Nursing  Facilities  (SNFs), 
Intermediate  Care  Facilities  (ICFs)  or 
Long  Term  Care  Facilities  (LTCFs). 

These  codes  should  also  be  used  to 
report  evaluation  and  management 
services  provided  to  a  patient  in  a 
psychiatric  residential  treatment  center 
(a  facility  or  a  distinct  part  of  a  facility 
for  psychiatric  care,  which  provides  a  24 
hour  therapeutically  planned  and 
professionally  staffed  group  living  and 
learning  environment).  If  procedures 
such  as  medical  psychotherapy  are 
provided  in  addition  to  evaluation  and 
management  services,  these  should  be 
reported  in  addition  to  the  evaluation 
and  management  services  provided. 

Nursing  facilities  that  provide 
convalescent,  rehabilitative,  or  long 
term  care  are  required  to  conduct 
comprehensive,  accurate,  standardized, 
and  reproducible  assessments  of  each 
resident's  functional  capacity  using  a 
Resident  Assessment  Instrument  (RAI). 
All  RAIs  include  the  Minimum  Data  Set 
(MDS),  Resident  Assessment  Protocols 
(RAPs)  and  utilization  guidelines.  The 
MDS  is  the  primary  screening  and 
assessment  tool;  the  RAPs  specify 
triggers  that  identify  potential  problems 
and  provide  guideliiies  for  follow-up 
assessments. 

Physicians  have  a  central  role  in 
assuring  that  all  residents  receive 
thorough  assessments  and  that  medical 
plans  of  care  are  instituted  or  revised  to 
enhance  or  maintain  the  residents' 
physical  and  psychosocial  functioning. 

Two  sub-categories  of  nursing  faciUty 
services  are  recognized:  Comprehensive 
Nursing  Facility  Assessments  and 
Subsequent  Nursing  Facility  Care.  Both 
sub-categories  apply  to  new  or 
established  patients.  Comprehensive 
Assessments  may  be  performed  at  one 
or  more  sites  in  the  assessment  process: 


the  hospital,  office,  nursing  facility, 
domiciliary/non-nursing  facility  or 
patient's  home. 

For  definitions  of  key  components  and 
commonly  used  terms,  please  see 
Evaluation  ^nd  Management  Services 
Guidelines. 

Comprehensive  Nursing  Facility 
Assessments 

New  or  Established  Patient 

When  the  patient  is  admitted  to  the 
nursing  facility  in  the  course  of  an 
encoimter  in  another  site  of  service  (e.g., 
hospital  emergency  department, 
physician's  office),  all  evaluation/ 
management  services  provided  by  that 
physician  in  conjunction  with  that 
admission  are  considered  part  of  the 
initial  nursing  facility  care  when 
performed  on  the  same  date  as  the 
admission.  The  nursing  faciUty  care 
level  of  service  reported  by  the 
admitting  physician  should  include  the 
services  related  to  the  admission  he/she 
provided  in  the  other  sites  of  service  as 
well  in  the  nursing  facility  setting.  With 
the  exception  of  hospital  discharge 
services,  evaluation /management 
services  on  the  same  date  provided  in 
sites  other  than  the  nursing  facility  that 
are  related  to  the  admission  should  NOT 
be  reported  separately.  Hospital 
discharge  services  may  be  reported 
separately. 

More  than  one  comprehensive 
assessment  may  be  necessary  during  an 
inpatient  confinement. 

99301  Evaluation  and  management 
of  a  new  or  established  patient 
involving  an  annual  nursing  facility 
assessment  which  requires  these  three 
key  components: 

•  A  detailed  interval  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  stable, 
recovering  or  improving.  The  review  and 
affirmation  of  the  medical  plan  of  care  is 
required. 

Physicians  typically  spend  30  minutes 
at  the  bedside  and  on  the  patient's 
facility  floor  or  unit. 

99302  Evaluation  and  management 
of  a  new  or  established  patient 
involving  a  nursing  facility  assessment 
which  requires  these  three  key 
components: 

•  A  detailed  interval  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of 
moderate  to  high  complexity. 


Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nat\u« 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  has  developed  a 
significant  complication  or  a  significant 
new  problem  and  has  had  a  major 
permanent  change  in  status.  The 
creation  of  a  new  medical  plan  of  care  is 
required. 

Hiysicians  typically  spend  40  minutes 
at  the  bedside  and  on  the  patient's 
facility  floor  or  unit. 

99303    Evaluation  and  management 
of  a  new  or  established  patient 
involving  a  nursing  facility  assessment 
at  the  time  of  initial  admission  to  the 
facility,  which  reqtiires  these  three  key 
components: 

•  A  comprehensive  history; 

•  A  comprehensive  examination;  and 

•  Medical  decision  making  of 
moderate  to  high  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs.  The  creation  of  a 
medical  plan  of  care  is  required. 

Physicians  typically  spend  50  minutes 
at  the  bedside  and  on  the  patient's 
facility  floor  or  unit. 

Subsequent  Nursing  Facility  Care 

New  or  EstabUshed  Patients 

The  following  codes  are  used  to  report 
the  services  provided  to  residents  of 
nursing  facihties  who  do  not  require  a 
comprehensive  assessment,  and/or  who 
have  not  had  a  major,  permanent  change 
of  status. 

All  levels  include  reviewing  the 
medical  record,  noting  changes  in  the 
resident's  status  since  the  last  visit,  and 
reviewing  and  signing  orders. 

99311    Subsequent  nursing  facility 
care,  per  day,  for  the  evaluation  and 
management  of  a  new  or  established 
patient,  which  requires  at  least  two  of 
these  three  key  components: 

•  A  problem  focused  interval  history; 

•  A  problem  focused  examination; 
and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs, 

Usually,  the  patient  is  stable, 
recovering  or  improving.  Physicians 
typically  spend  15  minutes  at  the 
bedside  and  on  the  patient's  facility 
floor  or  unit. 
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99312  Subsequent  nursing  facility 
care,  per  day,  for  the  evaluation  and 
management  of  a  new  or  established 
patient,  which  requires  at  least  two  of 
these  three  key  components: 

•  An  expanded  problem  focused 
interval  history; 

•  An  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  responding 
inadequately  to  therapy  or  has 
developed  a  minor  complication. 

Physicians  typically  spend  25  minutes 
at  the  bedside  and  on  the  patient's 
facility  floor  or  unit. 

99313  Subsequent  nursing  facility 
care,  per  day,  for  the  evaluation  and 
management  of  a  new  or  established 
patient,  which  requires  at  least  two  of 
these  three  key  components: 

•  A  detailed  interval  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of 
moderate  to  high  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  has  developed  a 
significant  complication  or  a  significant 
new  problem. 

Physicians  typically  spend  35  minutes 
at  the  bedside  and  on  the  patient's 
facility  floor  or  unit. 

Domiciliary,  Rest  Home  (e.g.,  Boarding 
Home),  Or  Custodial  Care  Services 

The  following  codes  are  used  to  report 
evaluation/management  services  in  a 
facility  which  provides  room,  board  and 
other  personal  assistance  services, 
generally  on  a  long-term  basis.  The 
facility's  services  do  not  include  a 
medical  component. 

For  definitions  of  key  components  and 
conmionly  used  terms,  please  see 
Evaluation  and  Management  Services 
Guidelines. 

Typical  times  have  not  been 
established  for  this  category  of  services. 

New  Patient 

99321    Domiciliary  or  rest  home  visit 
for  the  evaluation  and  management  of  a 
new  patient  which  requires  these  three 
key  components: 

•  A  problem  focused  history; 

•  A  problem  focused  examination; 
and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 


Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  low  severity. 

93222  Domiciliary  or  rest  home  visit 
for  the  evaluation  and  management  of  a 
new  patient,  which  requires  these  three 
key  components: 

•  An  expanded  problem  focused 
history; 

•  Ajq  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  moderate  severity. 

99323  Domiciliary  or  rest  home  visit 
for  the  evaluation  and  management  of  a 
new  patient,  which  requires  these  three 
key  components: 

•  A  detailed  history; 

•  A  detailed  examination;  and 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  pther  providers  or  agencies 
are  provided  consistent  with  the  natiu% 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(8)  are 
of  high  complexity. 

Established  Patient 

99331  Domiciliary  or  rest  home  visit 
for  the  evaluation  and  management  of 
an  established  patient,  which  requires  at 
least  two  of  these  three  key  components: 

•  A  problem  focused  interval  history; 

•  A  problem  focused  examination; 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  stable, 
recovering  or  improving. 

99332  Domiciliary  or  re^t  home  visit 
for  the  evaluation  and  management  of 
an  estabUshed  patient,  which  requires  at 
least  two  of  these  three  key  components: 

•  An  expanded  problem  focused 
interval  history; 

•  An  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 


of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  responding 
inadequately  to  therapy  or  has 
developed  a  minor  complication. 

99333    Domiciliary  or  rest  home  visit 
for  the  evaluation  and  management  of 
an  established  patient,  which  requires  at 
least  two  of  these  three  key  components: 

•  A  detailed  interval  history: 

•  A  detailed  examination; 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problemls)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  tmstable  or  has 
developeid  a  significant  complication  or 
a  significant  new  problem. 

Home  Services 

The  following  codes  are  used  to  report 
evaluation/management  services 
provided  in  a  private  residence. 

For  definitions  of  key  components  and 
commonly  used  terms,  please  see 
Evaluation  and  Management  Services 
Guidelines. 

Typical  times  have  not  been 
established  for  this  category  of  services. 

New  Patient 

99341  Home  visit  for  the  evaluation 
and  management  of  a  new  patient, 
which  requires  these  three  key 
components: 

•  A  problem  focused  history; 

•  A  problem  focused  examination; 
and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Coimselii\g  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(8)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s]  are 
of  low  severity. 

99342  Home  visit  for  the  evaluation 
and  management  of  a  new  patient, 
which  requires  these  three  key 
components: 

•  An  expanded  problem  focused 
history; 

•  An  expanded  problem  focused 
examination; 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  moderate  severity. 
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99343    Home  visit  for  the  evaluation 
and  management  of  a  new  patient, 
which  requires  these  three  key 
components: 

•  A  detailed  history^ 

•  A  detailed  examination; 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  presenting  problem(s)  are 
of  high  severity. 

Established  Patient 

99351  Home  visit  for  the  evaluation 
and  management  of  an  established 
patient,  which  requires  at  least  two  of 
these  three  key  components: 

•  A  problem  focused  interval  history; 

•  A  problem  focused  examination; 
and 

•  Medical  decision  making  that  is 
straightforward  or  of  low  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  {tnd  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  stable, 
recovering  or  improving. 

99352  Home  visit  for  the  evaluation 
and  management  of  an  established 
patient,  which  requires  at  least  two  of 
these  three  key  components: 

•  An  expanded  problem  focused 
interval  history; 

•  An  expanded  problem  focused 
examination;  and 

•  Medical  decision  making  of 
moderate  complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  probtem(s]  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  responding 
inadequately  to  therapy  or  has 
developed  a  minor  complication. 

99353  Home  visit  for  the  evaluation 
and  management  of  an  established 
patient,  which  requires  at  least  two  of 
these  three  key  components: 

•  A  detailed  interval  history; 

•  A  detailed  examination; 

•  Medical  decision  making  of  high 
complexity. 

Counseling  and/or  coordination  of 
care  with  other  providers  or  agencies 
are  provided  consistent  with  the  nature 
of  the  problem(s)  and  the  patient's  and/ 
or  family's  needs. 

Usually,  the  patient  is  unstable  or  has 
developed  a  significant  complication  or 
a  significant  new  problem. 


Case  Management  Services 

Physician  case  management  is  a 
process  in  which  a  physician  is 
responsible  for  direct  care  of  a  patient, 
and  for  coordinating  and  controlling 
access  to  or  initiating  and/or 
supervising  other  health  care  services 
needed  by  the  patient. 

Team  Conferences 

99361  Medical  conference  by  a 
physician  with  interdisciplinary  team  of 
health  professionals  or  representatives 
of  community  agencies  to  coordinate 
activities  of  patient  care  (patient  not 
present);  approximately  30  minutes. 

99362  approximately  60  minutes. . 

Telephone  Calls 

99371  Telephone  ^11  by  a  physician 
to  patient  or  for  consultation  or  medical 
management  or  for  coordinating  medical 
management  with  other  health  care 
professionals  (e.g.,  nurses,  therapists, 
social  workers,  nutritionists,  physicians, 
pharmacists);  simple  or  brief  (e.g.,  to 
report  on  tests  and/or  laboratory 
results,  to  clarify  or  alter  previous 
instructions,  to  integrate  new 
information  from  other  health 
professionals  into  the  medical  treatment 
plan,  or  to  adjust  therapy). 

99372  Intermediate  (e.g.,  to  provide 
advice  to  an  established  patient  on  a 
new  problem,  to  initiate  therapy  that 
can  be  handled  by  telephone,  to  discuss 
test  results  in  detail,  to  coordinate 
medical  management  of  a  new  problem 
in  an  established  pajtient,  to  discuss  and 
evaluate  new  information  and  details,  or 
to  initiate  new  plan  of  care). 

99373  Complex  or  lengthy  (e.g., 
lengthy  counseling  session  with  anxious 
or  distraught  patient,  detailed  or 
prolonged  discussion  with  family 
members  regarding  seriously  ill  patient, 
lengthy  communication  necessary  to 
coordinate  complex  services  of  several 
different  health  professionals  working 
on  different  aspects  of  the  total  patient 
care  plan). 

Preventive  Medicine  Services 

The  following  codes  are  used  to  report 
the  routine  evaluation  and  management 
of  adults  and  children  when  these 
services  are  performed  in  the  absence  of 
patient  complaints.  The  extent  and  focus 
of  the  services  will  largely  depend  on 
the  age  of  the  patient,  the  circumstances 
of  the  examination,  and  the 
abnormalities  encountered. 

Codes  99381-99387  do  not  include 
counseling,  risk  factor  reduction 
interventions  or  immunizations.  For 
counseling  and/or  risk  factor  reduction 
interventions,  see  99401-99412.  For 
immunizations,  see  90741-90749. 
Ancillary  studies  involving  laboratory. 


radiology,  or  other  procedures  are 
reported  separately. 

New  Patient 

99381  Initial  evaluation  and 
management  of  a  healthy  individual 
requiring  a  comprehensive  history,  a 
comprehensive  examination,  the 
identification  of  risk  factors,  and  the 
ordering  of  appropriate  laboratory/ 
diagnostic  procedures,  new  patient; 
infant  (age  under  1  year). 

99382  Early  childhood  (age  1  through 
4  years). 

99383  Late  childhood  (age  5  through 
11  years). 

99384  Adolescent  (age  12  through  17 
years). 

99385  18-39  years. 

99386  40-64  years. 

99387  65  years  and  over. 

Established  Patient 

99391  Periodic  reevaluation  and 
management  of  a  healthy  individual 
requiring  a  comprehensive  history, 
comprehensive  examination,  the 
identification  of  risk  factors  and  the 
ordering  of  appropriate  laboratory/ 
diagnostic  procedures,  established 
patient;  infant  (age  imder  1  year). 

99392  Early  childhood  (age  1  through 
4  years). 

99393  Late  childhood  (age  5  through 
11  years). 

99394  Adolescent  (age  12  through  17 
years). 

99395  18-39  years. 

99396  40-64  years. 

99397  65  years  and  over. 

Counseling  and/or  Risk  Factor 
Reduction  Intervention 

New  or  Established  Patient 

These  codes  are  used  to  report 
services  provided  to  healthy  individuals 
for  the  purpose  of  promoting  health  and 
preventing  illness  or  injury.  Counseling 
and  risk  factor  reduction  interventions 
provided  in  conjtmction  with  an  initial 
or  periodic  preventive  medicine  visit 
will  vary  with  age  and  should  address 
such  issues  as  family  problems,  diet  and 
exercise,  substance  abuse,  sexual 
practices,  injiuy  prevention  and  dental 
health. 

These  codes  are  not  to  be  used  to 
report  counseling  and  risk  factor 
reduction  interventions  provided  to 
patients  with  symptoms  or  established 
illness.  For  counseling  individual 
patients  with  symptoms  or  established 
illnesses,  use  the  appropriate  office, 
hospital  or  consultation  or  other 
evaluation/management  codes.  For 
counseling  groups  of  patients  with 
symptoms  or  established  illnesses,  use 
99078. 
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Preventive  Medicine,  Individual 
Counseling 

99401  Counseling  and/or  risk  factor 
reduction  intervention(s)  provided  to  a 
healthy  individual;  approximately  15 
minutes. 

99402  Approximately  30  minutes. 

99403  Approximately  45  minutes. 

99404  Approximately  60  minutes. 

Preventive  Medicine,  Group  Counseling 

99411  Counseling  and/or  risk  factor 
reduction  intervention(s)  provided  to 
healthy  individuals  in  a  group  setting; 
approximately  30  minutes. 

99412  Approximately  60  minutes. 

Other  Preventive  Medicine  Services 

99420    Administration  and 
interpretation  of  health  risk  assessment 


instrument  (e.g.,  health  hazard 
appraisal). 

99429    Unlisted  preventive  medicine 
service. 

Newborn  Care 

The  following  codes  are  used  to  report 
the  services  provided  to  normal  or  high 
risk  newborns  in  several  different 
settings.  For  hospital  discharge  services, 
use  99238. 

99431  History  and  examination  of 
the  normal  newborn  infant,  initiation  of 
diagnostic  and  treatment  programs  and 
preparation  of  hospital  records.  (This 
code  should  also  be  used  for  birUiing 
room  deliveries.) 

99432  Normal  newborn  care  in  other 
than  hospital  or  birthing  room  setting, 
including  physical  examination  of  baby 


and  conference(8)  with  parent(s). 

99433    Subsequent  hospital  care,  for 
the  evaluation  and  management  of  a 
normal  newborn,  per  day. 

99438    Infant  care  to  one  year  of  age, 
with  a  maximum  of  12  office  visits 
diuing  regular  office  hours,  including 
tuberculin  skin  testing  and 
administration  of  DTP  and  oral  polio 
vaccine. 

99440    Newborn  resuscitation:  care  of 
the  high  risk  newborn  at  delivery, 
including,  for  example,  inhalation 
therapy,  aspiration,  administration  of 
medication  for  initial  stabilization. 

Other  Evaluation  and  Management 
Services 

99499    Unlisted  evaluation  and 
management  service. 

SaUNQ  COOC  41tlM»-M 
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PROCEDURE  CODES  SUBJECT  TO  THE  OUTPATIENT  LIMIT 


HCPCS* 


10040 

10060 

10061 

10080 

10120 

10121 

10140 

10141 

10160 

11000 

11001 

11040 

11041 

11042 

11050 

11051 

11052 

11100 

11101 

11200 

11201 

11400 

11401 

11402 

11403 

11404 

11420 

11421 

11422 

11423 

11424 

11440 

11441 

11442 

11443 

11444 

11446 

11600 

11601 

11602 

11603 

11604 

11620 

11621 

11622 

11623 

11624 


DESCRIPTION 


ACNE  SURGERY 
DRAINAGE  OF  SKIN  ABSCESS 
DRAINAGE  OF  SKIN  ABSCESS 
DRAINAGE  OF  PILONIDAL  CYST 
REMOVE  FOREIGN  BODY 
REMOVE  FOREIGN  BODY 
DRAINAGE  OF  HEMATOMA 
DRAINAGE  OF  HEMATOMA 
PUNCTURE  DRAINAGE  OF  LESION 
SURGICAL  CLEANSING  OF  SKIN 
ADDITIONAL  CLEANSING  OF  SKIN 
SURGICAL  CLEANSING.  ABRASION 
SURGICAL  CLEANSING  OF  SKIN 
CLEANSING  OF  SKIN/TISSUE 
TRIM  SKIN  LESION 
TRIM  2  TO  4  SKIN  LESIONS 
TRIM  OVER  4  SKIN  LESIONS 
BIOPSY  OF  LESION 
BIOPSY,  EACH  ADDITIONAL  LESION 
REMOVAL  OF  SKIN  TAGS 
REMOVAL  OF  ADDED  SKIN  TAGS 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 


•  All  CPT  codes  and  descriptors,  copyright  1991  AMA 
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ADDENDUM  F 
PROCEDURE  CODES  SUBJECT  TO  THE  OUTPATIENT  LIMIT 


HCPCS* 


11640 
11641 
11642 
11643 
11644 
11700 
11701 
11710 
11711 
11730 
11731 
11732 
11740 
11750 
11760 
11762 
11765 
11900 
11901 
13100 
13101 
13131 
13132 
13150 
14000 
14020 
14040 
15851 
16000 
16010 
16020 
16025 
17000 
17001 
17002 
17010 
17100 
17101 
17102 
17104 
17105 
17110 
17200 
17201 
17250 
17304 
17305 


REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
REMOVAL  OF  SKIN  LESION 
SURGICAL  CLEANSING  OF  NAILS 
SURGICAL  CLEANSING  OF  NAILS 
SURGICAL  CLEANSING  OF  NAILS 
SURGICAL  CLEANSING  OF  NAILS 
REMOVAL  OF  NAIL  PLATE 
REMOVAL  OF  SECOND  NAIL  PLATE 
REMOVE  NAIL  PLATE,  ADDITIONAL 
DRAIN  BLOOD  FROM  UNDER  NAIL 
REMOVAL  OF  NAIL  BED 
RECONSTRUCTION  OF  NAIL  BED 
RECONSTRUCTION  OF  NAIL  BED 
EXCISION  OF  NAIL  FOLD,  TOE 
INJECTION  INTO  SKIN  LESIONS 
SKIN  LESION  INJECTIONS,  ADDITIONAL 
REPAIR  OF  WOUND  OR  LESION 
REPAIR  OF  WOUND  OR  LESION 
REPAIR  OF  WOUND  OR  LESION 
REPAIR  OF  WOUND  OR  LESION 
REPAIR  OF  WOUND  OR  LESION 
SKIN  TISSUE  REARRANGEMENT 
SKIN  TISSUE  REARRANGEMENT 
SKIN  TISSUE  REARRANGEMENT 
REMOVAL  OF  SUTURES 
INITIAL  TREATMENT  OF  BURN(S) 
TREATMENT  OF  BURN(S) 
TREATMENT  OF  BURN(S) 
TREATMENT  OF  BURN(S) 
DESTRUCTION  OF  FACE  LESION 
DESTRUCTION  OF  ADDED  LESIONS 
DESTRUCTION  OF  ADDED  LESIONS 
DESTRUCTION  SKIN  LESION(S) 
DESTRUCTION  OF  SKIN  LESION 
DESTRUCTION  OF  2ND  LESION 
DESTRUCTION  OF  ADDED  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
ELECTROCAUTERY  OF  SKIN  TAGS 
ELECTROCAUTERY  ADDED  LESIONS 
CHEMICAL  CAUTERY  OF  WOUND 
CHEMOSURQERY  OF  SKIN  LESION 
2ND  STAGE  CHEMOSURQERY 


DESCRIPTION 


All  CPT  codes  and  descriptors,  copyright  1991  AMA 
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PROCEDURE  CODES  SUBJECT  TO  THE  OUTPATIENT  LIMIT 


HCPCS* 


17306 

17307 

17310 

17340 

17360 

19000 

19100 

20000 

20500 

20520 

20550 

20600 

20605 

20610 

20615 

20670 

21030 

21040 

23066 

24650 

25500 

25600 

26010 

26600 

26605 

26720 

27520 

27780 

27786 

28001 

28010 

28090 

28108 

28124 

28126 

28153 

28160 

28190 

28230 

28232 

28234 

28270 

28272 

28285 

28298 

28308 

28400 


DESCRIPTION 


3RD  STAGE  CHEMOSURQERY 
FOLLOWUP  SKIN  LESION  THERAPY 
EXTENSIVE  SKIN  CHEMOSURQERY 
CRYOTHERAPY  OF  SKIN 
SKIN  PEEL  THERAPY 
DRAINAGE  OF  BREAST  LESION 
BIOPSY  OF  BREAST 
INCISION  OF  ABSCESS 
INJECTION  OF  SINUS  TRACT 
REMOVAL  OF  FOREIGN  BODY 
INJECTION  TREATMENT 
DRAINAGE  JOINT/BURSA/CYST 
DRAINAGE  JOINT/BURSA/CYST 
INJECT/DRAIN  JOINT/BURSA 
TREATMENT  OF  BONE  CYST 
REMOVAL  OF  SUPPORT  IMPLANT 
REMOVAL  OF  FACE  BONE  LESION 
REMOVAL  OF  JAW  BONE  LESION 
BIOPSY  SHOULDER  TISSUES 
TREAT  RADIUS  FRACTURE 
TREAT  FRACTURE  OF  RADIUS 
TREAT  FRACTURE  RADIUS/ULNA 
DRAINAGE  OF  FINGER  ABSCESS 
TREAT  METACARPAL  FRACTURE 
TREAT  METACARPAL  FRACTURE 
TREAT  FINGER  FRACTURE.  EACH 
TREAT  KNEECAP  FRACTURE 
TREATMENT  OF  FIBULA  FRACTURE 
TREATMENT  OF  ANKLE  FRACTURE 
DRAINAGE  OF  BURSA  OF  FOOT 
INCISION  OF  TOE  TENDON 
REMOVAL  OF  FOOT  LESION 
REMOVAL  OF  TOE  LESIONS 
PARTIAL  REMOVAL  OF  TOE 
PARTIAL  REMOVAL  OF  TOE 
PARTIAL  REMOVAL  OF  TOE 
PARTIAL  REMOVAL  OF  TOE 
REMOVAL  OF  FOOT  FOREIGN  BODY 
INCISION  OF  FOOT  TENDON(S) 
INCISION  OF  TOE  TENDON 
INCISION  OF  FOOT  TENDON 
RELEASE  OF  FOOT  CONTRACTURE 
RELEASE  OF  TOE  JOINT.  EACH 
REVISION  OF  HAMMERTOE 
CORRECTION  OF  BUNION 
INCISION  OF  METATARSAL 
TREATMENT  OF  HEEL  FRACTURE 


All  CPT  codes  and  descriptors,  copyright  1991  AMA 
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PROCEDURE  CODES  SUBJECT  TO  THE  OUTPATIENT  UMIT 


HCPC8* 


28470 

28475 

28490 

28510 

2851 S 

29065 

29075 

2908S 

29105 

29125 

29126 

29130 

29200 

29260 

29345 

29355 

29365 

29405 

29425 

29435 

29440 

29515 

29520 

29530 

29540 

29550 

29580 

29700 

29705 

30100 

30110 

30200 

30210 

30901 

31000 

31250 

31505 

31525 

31575 

36400 

36425 

36470 

36471 

36500 

38505 

40490 

40808 


TREAT  METATARSAL  FRACTURE 
TREAT  METATARSAL  FRACTURE 
TREAT  BIG  TOE  FRACTURE 
TREATMENT  OF  TOE  FRACTURE 
TREATMENT  OF  TOE  FRACTURE 
APPLICATION  OF  LONG  ARM  CAST 
APPUCATION  OF  FOREARM  CAST 
APPLY  HAND/WRIST  CAST 
APPLY  LONG  ARM  SPLINT 
APPLY  FOREARM  SPLINT 
APPLY  FOREARM  SPLINT 
APPLICATION  OF  FINGER  SPLINT 
STRAPPING  OF  CHEST 
STRAPPING  OF  ELBOW  OR  WRIST 
APPLICATION  OF  LONG  LEG  CAST 
APPLICATION  OF  LONG  LEG  CAST' 
APPUCATION  OF  LONG  LEG  CAST 
APPLY  SHORT  LEG  CAST 
APPLY  SHORT  LEG  CAST 
APPLY  SHORT  LEG  CAST 
ADDITION  OF  WALKER  TO  CAST 
APPLICATION  LOWER  LEG  SPLINT 
STRAPPING  OF  HIP 
STRAPPING  OF  KNEE 
STRAPPING  OF  ANKLE 
STRAPPING  OF  TOES 
APPLICATION  OF  PASTE  BOOT 
REMOVAL/REVISION  OF  CAST 
REMOVAL/REVISION  OF  CAST 
INTRANASAL  BIOPSY 
REMOVAL  OF  NOSE  POLYP(S) 
INJECTION  TREATMENT  OF  NOSE 
NASAL  SINUS  THERAPY 
CONTROL  OF  NOSEBLEED 
IRRIGATION  MAXILLARY  SINUS 
NASAL  ENDOSCOPY.  DIAGNOSTIC 
DIAGNOSTIC  LARYNGOSCOPY 
DIAGNOSTIC  LARYNGOSCOPY 
FIBERSCOPIC  LARYNGOSCOPY 
ESTABLISH  ACCESS  TO  VEIN 
ESTABLISH  ACCESS  TO  VEIN 
INJECTION  THERAPY  OF  VEIN 
INJECTION  THERAPY  OF  VEINS 
INSERTION  OF  CATHETER,  VEIN 
NEEDLE  BIOPSY.LYMPH  NODE(S) 
BIOPSY  OF  LIP 
BIOPSY  OF  MOUTH  LESION 


DESCRIPTION 


*  All  CPT  codes  and  descriptors,  copyright  1991  AMA 
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HCPCS* 


40810 
40812 
41100 
41108 
41112 
42100 
42330 
42650 
42800 
45300 
45302 
45303 
45305 
45310 
45330 
45355 
46050 
46083 
46221 
46230 
46320 
46500 
46600 
46602 
46604 
46614 
46900 
46934 
46936 
46945 
50690 
51700 
51705 
51720 
52000 
52281 
53600 
53601 
53620 
53621 
53660 
53661 
53670 
54235 
55000 
55700 
56501 


DESCRIPTION 


EXCISION  OF  MOUTH  LESION 
EXCISE/REPAIR  MOUTH  LESION 
BIOPSY  OF  TONGUE 
BIOPSY  OF  FLOOR  OF  MOUTH 
EXCISION  OF  TONGUE  LESION 
BIOPSY  ROOF  OF  MOUTH 
REMOVAL  OF  SALIVARY  STONE 
DILATION  OF  SALIVARY  DUCT 
BIOPSY  OF  THROAT 
PROCTOSIGMOIDOSCOPY 
PROCTOSIGMOIDOSCOPY 
PROCTOSIGMOIDOSCOPY 
PROCTOSIGMOIDOSCOPY;  BIOPSY 
PROCTOSIGMOIDOSCOPY 
SIGMOIDOSCOPY 
SURGICAL  COLONOSCOPY 
INCISION  OF  ANAL  ABSCESS 
INCISE  EXTERNAL  HEMORRHOID 
LIGATION  OF  HEMORRHOID(S) 
REMOVAL  OF  ANAL  TABS 
REMOVAL  OF  HEMORRHOID  CLOT 
INJECTION  INTO  HEMORRHOIDS 
DIAGNOSTIC  ANOSCOPY 
DIAGNOSTIC  ANOSCOPY 
ANOSCOPY  AND  DILATION 
ANOSCOPY;  CONTROL  BLEEDING 
DESTRUCTION,  ANAL  LESION(S) 
DESTRUCTION  OF  HEMORRHOIDS 
DESTRUCTION  OF  HEMORRHOIDS 
LIGATION  OF  HEMORRHOIDS 
INJECTION  FOR  URETER  X-RAY 
IRRIGATION  OF  BLADDER 
CHANGE  OF  BLADDER  TUBE 
TREATMENT  OF  BLADDER  LESION 
CYSTOSCOPY 

CYSTOSCOPY  AND  TREATMENT 
DILATE  URETHRA  STRICTURE 
DILATE  URETHRA  STRICTURE 
DILATE  URETHRA  STRICTURE 
DILATE  URETHRA  STRICTURE 
DILATION  OF  URETHRA 
DILATION  OF  URETHRA 
INSERT  URINARY  CATHETER 
PENILE  INJECTION 
DRAINAGE  OF  HYDROCELE 
BIOPSY  OF  PROSTATE 
DESTRUCTION.  VULVA  LESION(S) 
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56600 
57100 
57150 
57160 
57452 
57454 
57500 
57505 
57510 
57511 
58100 
58102 
59420 
60100 
61070 
64400 
64405 
64413 
64415 
64418 
64420 
64425 
64440 
64441 
64445 
64450 
64505 
64550 
64565 
64640 
65205 
65210 
65220 
65222 
65430 
65435 
66761 
66762 
67031 
67105 
67141 
67145 
67208 
67210 
67228 
67505 
67515 


BIOPSY  OF  VULVA 
BIOPSY  OF  VAGINA 
TREAT  VAGINA  INFECTION 
INSERTION  OF  PESSARY 
EXAMINATION  OF  VAGINA 
VAGINA  EXAMINATION  &  BIOPSY 
BIOPSY  OF  CERVIX 
ENDOCERVICAL  CURETTAGE 
CAUTERIZATION  OF  CERVIX 
CRYOCAUTERY  OF  CERVIX 
BIOPSY  OF  UTERUS  LINING 
CURETTAGE  OF  UTERUS  LINING 
CARE  BEFORE  DELIVERY 
BIOPSY  OF  THYROID 
BRAIN  CANAL  SHUNT  PROCEDURE 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
INJECTION  FOR  NERVE  BLOCK 
APPLY  NEUROSTIMULATOR 
IMPLANT  NEUROELECTRODES 
INJECTION  TREATMENT  OF  NERVE 
REMOVE  FOREIGN  BODY  FROM  EYE 
REMOVE  FOREIGN  BODY  FROM  EYE 
REMOVE  FOREIGN  BODY  FROM  EYE 
REMOVE  FOREIGN  BODY  FROM  EYE 
CORNEAL  SMEAR 
CURETTE/TREAT  CORNEA 
REVISION  OF  IRIS 
REVISION  OF  IRIS 
LASER  SURGERY,  EYE  STRANDS 
REPAIR.  DETACHED  RETINA 
TREATMENT  OF  RETINA 
TREATMENT  OF  RETINA 
TREATMENT  OF  RETINAL  LESION 
TREATMENT  OF  RETINAL  LESION 
TREATMENT  OF  RETINAL  LESION 
INJECT/TREAT  EYE  SOCKET 
INJECT/TREAT  EYE  SOCKET 


DESCRIPTION 


•  All  CPT  codes  and  descriptors,  copyright  1991  AMA 
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67700 

67800 

67801 

67810 

67820 

67825 

67840 

67850 

67921 

68020 

68110 

68200 

68440 

68700 

68760 

68800 

68820 

68830 

68840 

69000 

69020 

69100 

69200 

69210 

69220 

69222 

69400 

69401 

69420 

69433 

69610 

92002 

92004 

92012 

92014 

92018 

92020 

92060 

92065 

92070 

92081 

92082 

92083 

92100 

92120 

92130 

92140 


DESCRIPTION 


DRAINAGE  OF  EYELID  ABSCESS 

REMOVE  EYELID  LESION 

REMOVE  EYELID  LESIONS 

BIOPSY  OF  EYELID 

REVISE  EYELASHES 

REVISE  EYELASHES 

REMOVE  EYELID  LESION 

TREAT  EYELID  LESION 

REPAIR  EYELID  DEFECT 

INCISE/DRAIN  EYELID  LINING 

REMOVE  EYELID  LINING  LESION 

TREAT  EYELID  BY  INJECTION 

INCISE  TEAR  DUCT  OPENING 

REPAIR  TEAR  DUCTS 

CLOSE  TEAR  DUCT  OPENING 

DILATE  TEAR  DUCT  OPENING(S) 

EXPLORE  TEAR  DUCT  SYSTEM 

REOPEN  TEAR  DUCT  CHANNEL 

EXPLORE/IRRIGATE  TEAR  DUCTS 

DRAIN  EXTERNAL  EAR  LESION 

DRAIN  OUTER  EAR  CANAL  LESION 

BIOPSY  OF  EXTERNAL  EAR 

CLEAR  OUTER  EAR  CANAL 

REMOVE  IMPACTED  EAR  WAX 

CLEAN  OUT  MASTOID  CAVITY 

CLEAN  OUT  MASTOID  CAVITY 

INFLATE  MIDDLE  EAR  CANAL 

INFLATE  MIDDLE  EAR  CANAL 

INCISION  OF  EARDRUM 

CREATE  EARDRUM  OPENING 

REPAIR  OF  EARDRUM 

EYE  EXAM  &  TREATMENT.  NEW 

EYE  EXAM  &  TREATMENT.  NEW 

EYE  EXAM  &  TREATMENT.  ESTABLISHED 

EYE  EXAM  &  TREATMENT,  ESTABLISHED 

EYE  EXAM  &  TREATMENT,  NEW 

SPECIAL  EYE  EVALUATION 

SPECIAL  EYE  EVALUATION 

ORTHOPTIC/PLEOPTIC  TRAINING 

FITTING  OF  CONTACT  LENS 

VISUAL  FIELD  EXAMINATION(S) 

VISUAL  FIELD  EXAMINATION(S) 

VISUAL  FIELD  EXAMINATION(S) 

SERIAL  TONOMETRY  EXAM(S) 

TONOGRAPHY  &  EYE  EVALUATION 

WATER  PROVOCATION  TONOGRAPHY 

GLAUCOMA  PROVOCATIVE  TESTS 


•  All  CPT  codes  and  descriptors,  copyright  1991  AMA 
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92225 

92226 

92230 

92235 

92270 

92275 

92280 

92283 

92284 

92286 

92311 

92312 

92352 

92353 

92504 

92506 

92507 

92511 

92516 

93797 

93798 

95831 

95832 

95833 

95834 

95851 

95852 

95857 

96440 

99201 

99202 

99203 

99204 

99205 

99211 

99212 

99213 

99214 

99215 

A2000 

H5300 

M0005 

M0006 

M0007 

M0008 

M0101 

M0702 


DESCRIPTION 


EXTENDED  OPHTHALMOSCOPY.  NEW 

EXTENDED  OPHTHALMOSCOPY 

OPHTHALMOSCOPY/ANGIOSCOPY 

OPHTHALMOSCOPY/ANGIOGRAPHY      ♦ 

ELECTRO-OCULOGRAPHY 

ELECTRORETINOGRAPHY 

SPECIAL  EYE  EVALUATION 

COLOR  VISION  EXAMINATION 

DARK  ADAPTATION  EYE  EXAM 

INTERNAL  EYE  PHOTOGRAPHY 

SPECIAL  CONTACT  LENS  FITTING 

SPECIAL  CONTACT  LENS  FITTING 

SPECIAL  SPECTACLES  FITTING 

SPECIAL  SPECTACLES  FITTING 

EAR  MICROSCOPY  EXAMINATION 

SPEECH  &  HEARING  EVALUATION 

SPEECH/HEARING  THERAPY 

NASOPHARYNGOSCOPY 

FACIAL  NERVE  FUNCTION  TEST 

CARDIAC  REHAB 

CARDIAC  REHAB/MONITOR 

LIMB  MUSCLE  TESTING.  MANUAL 

HAND  MUSCLE  TESTING,  MANUAL 

BODY  MUSCLE  TESTING.  MANUAL 

BODY  MUSCLE  TESTING.  MANUAL 

RANGE  OF  MOTION  MEASUREMENTS 

RANGE  OF  MOTION  MEASUREMENTS 

TENSILON  TEST 

CHEMOTHERAPY,  INTRACAVITARY 

OFFICE  AND  OTHER  OUTPATIENT.  NEW  PATIENT,  LEVEL  1 

OFFICE  AND  OTHER  OUTPATIENT.  NEW  PATIENT,  LEVEL  2 

OFFICE  AND  OTHER  OUTPATIENT,  NEW  PATIENT,  LEVEL  3 

OFFICE  AND  OTHER  OUTPATIENT,  NEW  PATIENT,  LEVEL  4 

OFFICE  AND  OTHER  OUTPATIENT,  NEW  PATIENT.  LEVEL  5 

OFFICE  AND  OTHER  OUTPATIENT,  ESTABLISHED  PATIENT.  LEVEL  1 

OFFICE  AND  OTHER  OUTPATIENT.  ESTABLISHED  PATIENT,  LEVEL  1 

OFFICE  AND  OTHER  OUTPATIENT.  ESTABLISHED  PATIENT.  LEVEL  1 

OFFICE  AND  OTHER  OUTPATIENT.  ESTABLISHED  PATIENT.  LEVEL  1 

OFFICE  AND  OTHER  OUTPATIENT,  ESTABLISHED  PATIENT.  LEVEL  1 

MANIPULATION  OF  SPINE  BY  CHIROPRACTOR 

OCCUPATIONAL  THERAPY 

OFFICE  VISITS  WITH  TWO  OR  MORE  MODALITIES  TO  THE  SAME  AREA 

OFFICE  VISITS  WITH  ONE  OF  THE  ABOVE  MENTIONED  TREATMENT 

OFFICE  VISIT  INCLUDING  COMBINATION  OF  ANY  MODALITY(S)  AND 

OFFICE  VISIT  INCLUDING  COMBINATION  OF  ANY  MODALITY{S)  AND 

CUTTING  OR  REMOVAL  OF  CORNS,  CALLUSES  AND/OR  TRIMMING  OF  NAILS.  APPLICATION 

BRIEF.  OSTEOPATHIC  MANIPULATIVE  THERAPY  PERFORMED  IN  OFFICE.  OR 


^ 
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M0704 
M0706 
M0708 
M0710 


DESCRIPTION 


LIMITED,  OSTEOPATHIC  MANIPULATIVE  THERAPY  PERFORMED 
INTERMEDIATE  OSTEOPATHIC  MANIPULATIVE  THERAPY  PERFORMED 
EXTENDED  OSTEOPATHIC  MANIPULATIVE  THERAPY  PERFORMED 
COMPREHENSIVE  OSTEOPATHIC  MANIPULATIVE  THERAPY  PERFORMED 


•  All  CPT  codes  and  descriptors,  copyright  1991  AM  A 
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Amount  for  Supplies  May  t)e  Payat>le 

If  Perfonned  in  a  Physician's  OfRce 


HCPCS* 


19101 
19120 
20200 
20205 
20220 
20225 
2024O 
25111 
2B290 
2B292 
2B293 
2B294 
2B296 
2B297 
2B296 


32000 

37609 
38500 
43200 
43202 
43220 
43226 
43234 
43235 
43239 
43245 
43247 
43251 
45378 
45379 
45380 
45382 
45383 
45385 
48080 
57520 
58120 
62270 
85095 
85102 
96440 
96445 
96450 


DESCRiPTiON 


BIOPSY  OF  BREAST 
REMOVAL  OF  BREAST  LESION 
MUSCLEBIOPSY 
DEEP  MUSCLE  BIOPSY 
BONE  BIOPSY.  TROCAR/NEEDLE 
BONE  BIOPSY,  TROCAR/NEEDIE 
BONE  BIOPSY,  EXCISIONAL 
REMOVE  WRIST  TENDON  LESION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
CORRECTION  OF  BUNION 
DRAINAGE  OF  CHEST 
TEMPORAL  ARTERY  PROCEDURE 
BIOPSY/REM0VAL,LYMPH  NODE(S) 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY,  BIOPSY 
ESOPHAGUS  ENDOSCOPY.DILATION 
ESOPHAGUS  ENDOSCOPY.DILATION 
UPPER  Gl  ENDOSCOPY.  EXAM 
UPPER  Gl  ENDOSCOPY.DIAGNOSIS 
UPPER  Gl  ENDOSCOPY.  BIOPSY 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
DIAGNOSTIC  COLONOSCOPY 
COLONOSCOPY 
COLONOSCOPY  AND  BIOPSY 
COLONOSCOPY.CONTROL  BLEEDING 
COLONOSCOPY,  LESION  REMOVAL 
COLONOSCOPY,  LESION  REMOVAL 
PUNCTURE,  PERITONEAL  CAVITY 
BIOPSY  OF  CERVIX 
DILATION  AND  CURETTAGE 
SPINAL  FLUID  TAP,  DIAGNOSTIC 
BONE  MARROW  ASPIRATION 
BONE  MARROW  BIOPSY 
CHEMOTHERAPY,  INTRACAVPTARY 
CHEMOTHERAPY.  INTRACAVrTARY 
CHEMOTHERAPY.  INTO  CNS 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admlntetratlon 

RIN  093S-AF24 

[BPD-70S-N] 

Ptiyalcian  Fee  Schedule  Update  for 
Calendar  Year  1992  and  Phyaldan 
Performance  Standard  Rates  of 
Increase  for  Federal  Fiscal  Year  1992 

aokncy:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
calendar  year  1992  update  to  the 
Medicare  physician  fee  schedule  and  the 
Federal  fiscal  year  1992  performance 
standard  rates  of  increase  for 
expenditures  and  volume  of  physician 
services  under  the  Medicare 
Supplementary  Medical  Insurance  (Part 
B)  program  as  required  by  sections  1848 
(d)  and  (f)  respectively  of  the  Social 
Security  Act.  The  fee  schedule  update 
for  calendar  year  1992  is  1.9  percent. 
The  physician  performance  standard 
rates  of  increase  for  Federal  flscal  year 
1992  are  10.0  percent  for  all  physician 
services,  6.5  percent  for  surgical 
services,  and  11.2  percent  for 
nonsurgical  services. 
EPFECnvi  DATC:  The  performance 
standard  rates  of  increase  are  effective 
on  October  1, 1991.  The  Medicare 
physician  fee  schedule  update  is 
effective  on  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Terrence  L.  Kay  (301)  966-4494. 
SUPPLCMCNTARY  INFORMATION: 

I.  Background  and  Summary  of 
Legislation 

A.  Physician  Payment  Reform 

On  December  19, 1989,  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
L  101-239)  was  enacted.  Section  6102  of 
Public  Uw  101-239  amended  Title  XVIII 
of  the  Social  Security  Act  (the  Act)  by 
adding  a  new  section  1848,  Payment  For 
Physicians'  Services.  New  section  1848 
of  the  Act  provides  for  a  comprehensive 
package  of  Medicare  physician  payment 
reform,  effective  for  services  furnished 
on  or  after  January  1, 1992,  that  includes 
the  following  provisions: 

•  The  current  reasonable  charge 
payment  mechanism,  which  uses  actual, 
customary,  and  prevailing  charges,  is 
being  replaced  by  a  resource-based  fee 
schedule. 

•  Performance  standard  rates  of 
increase  are  established  to  control  the 
rate  of  growth  in  expenditures  for 
physician  services. 


•  Medicare  beneficiaries  are 
protected  from  liability  for  charges  for 
physician  services  that  exceed  a  specific 
percentage  of  the  Medicare  payment 
amount. 

On  June  5, 1991,  at  56  FR  25792,  we 
published  a  proposed  rule  to  implement 
most  of  the  provisions  of  section  1848  of 
the  Act  concerning  the  physician  fee 
schedule.  Under  section  1848(b)(1)  of  the 
Act.  payment  for  a  physician's  service 
will  equal  the  product  of  the  relative 
value  units  for  a  service,  a  geographic 
adjustment  factor,  and  a  conversion 
factor.  Relative  value  units  measure  the 
relative  amount  of  resources  used  by. 
physicians  to  provide  different  services 
and  the  geographic  adjustment  factor 
measures  practice  cost  differences 
between  areas.  As  provided  in  section 
1848(d)(1)(B)  of  the  Act.  the  initial  or 
base  conversion  factor  is  computed  to 
produce  total  payments  under  the 
physician  fee  schedule  as  if  it  had  been 
in  effect  in  CY  1991  that  equal  our 
estimate  of  total  payments  in  CY  1991 
under  the  current  payment  system  for 
physicians.  The  base  conversion  factor 
will  be  published  in  the  fmal  rule 
implementing  the  physician  fee  schedule 
because  it  cannot  be  determined  before 
the  fee  schedule  is  completed. 

Under  section  1848(d)(2)  of  the  Act. 
the  Secretary  recommends  a  fee 
schedule  update  to  Congress  by  April 
15.  Under  section  1846(d)(2)(F)  of  the 
Act,  the  Physician  Payment  Review 
Commission  reviews  the 
recommendation  and  makes  its  own 
recommendation  by  May  15.  If  Congress 
does  not  set  an  update,  the  update  will 
be  established  through  a  formula  as  set 
forth  in  subsection  1848(d)(3)  of  the  Act. 
Under  this  formida,  the  update  will 
equal  the  percentage  increase  in  the  MEI 
increased  or  decreased  by  the 
percentage  that  the  increase  in  actual 
expenditures  in  the  second  preceding 
fiscal  year  (FY)  over  the  third  preceding 
fiscal  year  exceeded  or  was  less  than 
the  performance  standard  rates  of 
increase  for  the  second  preceding  fiscal 
year.  The  downward  adjustment  in  the 
update  is  limited  to  2.0  percentage 
points  in  1992  and  1993.  2.5  percentage 
points  in  1994  and  1995.  and  3.0 
percentaqe  points  in  any  succeeding 
year.  There  is  no  restriction  on  upward 
adjustments  to  the  update. 

Section  1848(f)  of  the  Act  requires  the 
Secretary  to  establish  performance 
standard  rates  of  increase  for 
expenditures  and  volume  of  physician 
services.  Congress  enacted  this 
provision  to  address  the  problem  of 
unacceptably  high  annual  rates  of 
increase  in  Medicare  expenditures  for 
physician  services.  Past  efforts,  such  as 
freezing  physician  fees  (which  was  in 


effect  from  1984  to  1986),  have  achieved 
only  limited  success  in  slowing  the  rate 
of  increase  because  both  the  volume  and 
intensity  of  physician  services  have 
increased,  llie  use  of  performance 
standard  rates  of  increase  is  intended  to 
involve  physicians  in  the  effort  to  slow 
the  unacceptably  high  annual  rate  of 
increase  in  expenditures  by  having 
physicians  carefully  evaluating  their 
services  and  eliminating  those  that  are 
inappropriate  or  ineffective. 

Under  section  1848(f)(1)  of  the  Act,  the 
Secretary  recommends  performance 
standard  rates  of  increase  by  April  15  of 
each  year  for  all  physician  services,  and 
for  the  categories  of  surgical  and 
nonsurgical  services.  (We  defined 
surgical  services  in  a  Federal  Register 
notice  on  May  3, 1990  (55  FR  18868).) 
Congress  then  estabhshes  physician 
performance  standard  rates  of  increase, 
or,  if  Congress  does  not  act  after  the 
Secretary's  recommendation,  the  • 

performance  standard  rates  of  increase 
are  determined  through  use  of  the 
formula  provided  in  sections  1848(f)(2) 
(A)  and  (B)  of  the  Act.  The  physician 
performance  standard  rate  of  increase 
for  FY  1990,  computed  as  specified  by 
section  1848(f)(l)(D]  of  the  Act,  was  9.1 
percent.  Sections  1848(f)(1)  (C)  and  (D) 
of  the  Act  did  not  require  separate 
standards  for  each  category  of  physician 
services  for  FY  1990.  The  FY  1990 
performance  standard  rate  of  increase 
was  published  in  the  Federal  Register  on 
December  29, 1989  (54  FR  53838). 

For  FY  1991,  the  performance 
standard  rates  of  increase  were 
determined  in  accordance  with  the 
formula  provided  in  section  1848(f)(2)(C] 
of  the  Act,  which  was  added  by  section 
4105(c)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508),  enacted  November  5, 1990.  Section 
1848(f)(2)(C)  of  the  Act  requires  the 
Secretary  to  define  surgical  services  and 
nonsurgical  services  separately,  and  to 
determine  a  performance  standard 
increase  for  each  category  beginning 
with  FY  1991.  The  performance  standard 
rates  of  increase  for  FY  1991  were  the 
following:  7.3  percent  for  all  physician 
services,  3.3  percent  for  surgical 
services,  and  8.6  percent  for  nonsurgical 
services.  The  FY  1991  performance 
standard  rates  of  increase  were 
published  in  the  Federal  Register  on 
December  28, 1990  (55  FR  53356). 

The  performance  standard  rates  of 
increase  are  not  limits  on  expenditures. 
Payments  for  services  will  not  be 
withheld  if  performance  standard  rates 
of  increase  are  exceeded.  Rather,  as 
discussed  above,  the  appropriate  fee 
schedule  update,  as  specified  in  section 
164e(d)(3KA}  of  the  Act,  is  adjusted  to 
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reflect  the  success  or  failure  in  meeting 
the  performance  standard  rartes  of 
increase. 

B.  Determining  the  Physician  Fee 
Schedule  Update 

Section  1848(d)  of  the  Act  sets  forth 
the  process  for  establishing  the 
physician  fee  schedule  update.  As 
explained  above,  section  1848(d)(2)  of 
the  Act  requires  that,  by  April  15  of  each 
year  (beginning  in  1991),  the  Secretary 
shall  provide  Congress  with  his  or  her 
recommendation  of  a  physician  fee 
schedule  update.  Under  section 
1848(d)(2)(A)  of  the  Act  the  Secretary  is 
required  to  consider  the  following 
factors: 

•  The  percentage  change  in  the  MEI.  a 
measure  of  the  increase  in  the  cost  of 
operating  a  medical  practice. 

■  The  percentage  by  which  actual 
expenditures  for  all  physicians'  services 
in  the  first  preceding  fiscal  year  were 
less  than  or  exceeded  the  actual 
expenditures  in  the  second  preceding 
Rscal  year. 

•  The  relationship  between  the 
percentage  determined  above  for  a  fiscal 
year  and  the  performance  standard  rate 
of  increase  for  that  fiscal  year.  This 
factor  is  to  be  adjusted  to  account  for 
changes  in  the  proportion  of  Medicare 
beneficiaries  enrolling  in  health 
maintenance  organizations  (HMOs). 

•  Changes  in  the  volume  and  intensity 
of  services. 

•  Access  to  services. 

•  Other  factors  that  may  contribute  to 
changes  in  volume  and  intensity  of 
services  or  access  to  services. 

Under  section  1848(d)(2)(B)  of  the  Act 
the  Secretary  also  may  consider  the 
following  factors  in  making  his  or  her 
recommendation  to  Congress: 

•  Unexpected  changes  by  physicians 
in  response  to  implementation  of  the  fee 
schedule. 

•  Unexpected  changes  in  outlay 
projections. 

•  Changes  in  the  quality  or 
appropriateness  of  care. 

•  Any  other  relevant  factors  not 
measured  in  the  resource-based 
payment  methodology. 

The  Secretary  recommended  a 
physician  fee  schedule  update  for  CY . 
1992  of  2.2  percent.  This 
recommendation  was  based  on  our  April 
estimate  of  the  update  using  the 
methodology  specified  in  section 
1848(d)(3)  of  the  Act  which  is  to  be  used 
if  Congress  does  not  set  the  update.  As 
required  by  section  1848(d)(2)(F)  of  the 
Act.  the  Physician  Payment  Review 
Commission  reviewed  our 
recommendation  and  also  recommended 
a  2.2  percent  update  for  CY  1992. 


If  Congress  does  not  set  the  update, 
section  1848(d)(3)  of  the  Act  establishes 
the  process  for  updating  the  physician 
fee  schedule.  Section  1848(d)(1)(C)  of  the 
Act  requires  the  Secretary  to  publish  in 
the  Federal  Register  in  the  last  15  days 
of  October  the  update  for  the  following 
calendar  year.  For  example,  the 
Secretary  is  required  to  publish  the  CY 
1992  update  by  October  31, 1991. 

Under  section  1848(d)(3)  of  the  Act, 
unless  otherwise  specified  by  Congress, 
the  fee  schedule  update  equals  the 
appropriate  update  index  (that  is,  the 
MEI)  adjusted  by  the  percentage  by 
which  expenditures  exceeded  or  were 
less  than  the  performance  standard 
rates  of  increase  for  the  second 
preceding  year.  However,  section 
1848(d)(3)(A)(iii)  of  the  Act  as  added  by 
section  4105(a)(3)(B)  of  the  Omnibus 
Budqet  Reconciliation  Act  of  1990  (Pub. 
L.  101-508)  provides  that,  for  services 
furnished  in  CY  1992  for  which  the 
appropriate  update  index  is  the  MEI,  the 
fee  schedule  update  is  equal  to  the  MEI 
update  reduced  by  0.4  percentage  points. 
Since  Conqress  has  not  set  the  update, 
we  are  publishing  the  CY  1992  physician 
fee  schedule  update  using  the 
methodology  specified  in  section 
1848(d)(3)  of  the  Act.  We  will  announce 
the  base  year  and  the  updated 
conversion  factor  in  the  final  rule  that 
implements  the  physician  fee  schedule. 

C.  Determining  the  Performance 
Standard  Rates  of  Increase 

Section  1848(f)(1)  of  the  Act  sets  forth 
the  process  for  establishing  the 
performance  standard  rates  of  increase. 
As  explained  above,  section 
1848(f)(1)(A)  of  the  Act  requires  that  the 
Secretary  recommend  to  Congress  the 
physician  performance  standard  rates  of 
increase  for  the  following  Federal  fiscal 
year  by  not  later  than  April  15, 
beginning  with  CY  1990.  In  making  the 
recommendations,  the  Secretary  is 
required  to  confer  with  organizations 
that  represent  physicians  and  to 
consider  the  following  factors — 

•  Inflation. 

•  Changes  in  the  number  and  age 
composition  of  Medicare  enrollees 
under  Part  B  (excluding  risk  health 
maintenance  organization  (HMO) 
enrollees). 

•  Changes  in  technology. 

•  Evidence  of  inappropriate 
utilization  of  services. 

•  Evidence  of  lack  of  access  to 
necessary  physician  services. 

•  Other  appropriate  factors  as 
determined  by  the  Secretary. 

The  Secretary  recommended 
performance  standard  rates  of  increase 
for  FY  1992  of  4.1  percent  for  surgical 
services,  7.1  percent  for  nonsurgical 


services,  and  6.2  percent  for  all 
physician  services.  As  required  by 
section  1848(f)(1)(B)  of  the  Act,  the 
Physician  Payment  Review  Commission 
reviewed  the  Secretary's 
recommendations  and  it  recommended 
performance  standard  rates  of  increase 
for  FY  1992  of  6.6  percent  for  surgical 
services,  9.6  percent  for  nonsurgical 
services,  and  8.6  percent  for  all 
physician  services. 

If  Congress  does  not  set  the 
performance  standard  rates  of  increase, 
sections  1848(f)(2)  (A)  and  (B)  of  the  Act 
specify  a  formula  for  the  Secretary  to 
determine  the  performance  standard 
rates  of  increase.  Section  1848(f)(1)(C)  of 
the  Act  requires  the  Secretary  to  publish 
in  the  Federal  Register  in  the  last  15 
days  of  October  of  each  year  the 
performance  standard  rates  of  increase 
for  all  physician  services  and  for  each 
category  of  physician  services  for  the 
Federal  fiscal  year  that  began  on 
October  1st  of  that  year.  For  example,  in 
the  last  15  days  of  October  1991,  the 
physician  performance  standard  rates  of 
increase  for  FY  1992  must  be  published. 

Under  sections  1848(f)(2)  (A)  and  (B) 
of  the  Act,  unless  revised  by  Congress, 
the  physician  performance  standard 
rates  of  increase  for  FY  1992  for  all 
physicians'  services  and  for  each 
category  of  physician  services  equal  the 
product  of  the  following  components 
m^nus  1.0,  multiplied  by  100  and  reduced 
by  1.5  percentage  points: 

•  1.0  plus  the  Secretary's  estimate  of 
the  weighted  average  percentage 
increase  (divided  by  100)  in  fees  for  all 
physician  services  or  for  the  category  of 
physicians'  services  for  the  portions  of 
CY  1991  and  CY  1992  contained  in  FY 
1992. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  increase  or  decrease 
(divided  by  100)  in  the  average  number 
of  Part  B  enrollees  (excluding  risk  HMO 
enrollees)  from  FY  1991  to  FY  1992. 

•  1.0  plus  the  Secretary's  estimate  of 
the  average  annual  percentage  growth 
(divided  by  100)  in  volume  and  intensity 
of  all  physician  services  or  of  the 
category  of  physicians'  services  for  FY 
1987  through  FY  1991. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  increase  or  decrease 
(divided  by  100]  in  expenditures  for  all 
physician  services  or  of  the  category  of 
physicians'  services  that  will  result  from 
changes  in  law  or  regulations  in  FY  1992 
as  compared  with  expenditures  for 
physician  services  in  FY  1991. 
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II.  Provisions  of  tliis  Notice 

A.  Physician  Fee  Schedule  Update 

Under  the  requirements  of  section 
1848(d)(3)  of  the  Act.  the  fee  schedule 
update  for  CY  1992  will  be  1.9  percent. 
We  determined  this  update  as  follows: 

•  Our  estimate  of  the  CY  1991  MEI 
increase  is  3.2  percent. 

•  Under  section  1848(d)(3)(A)(iii)  of 
the  Act.  we  then  reduced  our  estimate  of 
the  MEI  increase  by  0.4  percentage 
points. 

•  Next,  we  subtracted  an  additional 
0.9  percentage  points  from  the  reduced 
MEI  increase  to  take  into  account  the 
percentage  by  which  FY  1990 
expenditures  exceeded  the  FY  1990 
performance  standard  rate  of  increase. 
In  FY  1990.  expenditures  increased  10.0 
percent,  or  0.9  percentage  points  more 
than  the  performance  standard  rate  of 
increase. 

B.  Physician  Performance  Standard 
Rates  of  Increase  for  FY  1992 

Under  the  requirements  in  sections 
1848(f)(2)  (A)  and  (B)  of  the  Act.  we 
have  determined  that  the  performance 
standard  rates  of  increase  for  physician 
services  for  FY  1992  are  6.5  percent  for 
surgical  services.  11.2  percent  for 
nonsurgical  services,  and  10.0  percent 
for  all  physician  services.  This 
determination  is  based  on  the  following 
factors: 

1.  The  weighted  average  percentage 
increase  in  fees  (before  applying 
legislatively  mandated  reductions  which 
are  included  below  under  factor  4)  for 
physician  services  for  months  of  CY 
1991  and  CY  1992  contained  in  FY  1992 
is  3.9  percent  for  surgical  services,  4.1 
percent  for  nonsurgical  services,  and  4.0 
percent  for  all  physician  services. 

2.  The  percentage  increase  in  the 
average  number  of  Part  B  enrollees  from 
FY  1991  to  FY  1992  (excluding  risk  HMO 
enrollees)  is  1.3  percent  for  surgical 
services,  nonsurgical  services,  and  all 
physician  services. 

3.  The  average  annual  growth  in 
volume  and  intensity  of  physician 
services  for  FY  1987  through  FY  1991  is 
8.1  percent  for  surgical  services, 
nonsurgical  services,  and  all  physician 
services. 

4.  The  percentage  increase  in 
expenditures  for  physician  services 
resulting  from  changes  in  law  or 
regulations  in  FY  1992  as  compared  with 
FY  1991  is  —5.1  percent  for  surgical 
services,  —1.1  percent  for  nonsurgical 
services,  and  —  2.1  percent  for  all 
physician  services. 

5.  The  performance  stanc"  ird  factor 
specified  by  section  1848(f)(2)(B)  of  the 
Act  is  1.5  percentage  points. 


Substituting  these  numbers  in  the 
formula  described  above  results  in  the 
following  factors: 

Factor  1 — This  factor  equals  1.039  for 
surgical  services.  1.041  for  nonsurgical 
services,  and  1.040  for  all  physician 
services. 

Factor  2 — This  factor  equals  1.013  for 
surgical  services,  nonsurgical  services, 
and  all  physician  services. 

Factor  3 — This  factor  equals  1.081  for 
surgical  services,  nonsurgical  services, 
and  all  physician  services. 

Factor  4 — This  factor  equals  0.949  for 
surgical  services,  0.989  for  nonsurgical 
services,  and  0.979  for  all  physician 
services. 

The  product  of  these  four  factors  is 
1.06  or  8.0  percent  for  surgical  services, 
1.127  or  12.7  percent  for  nonsurgical 
services,  and  1.115  or  11.5  percent  for  all 
physician  services.  Subtracting  the 
performance  standard  factor  of  1.5 
percentage  points  yields  performance 
standard  rates  of  increase  of  6.5  percent 
for  surgical  services,  11.2  percent  for 
nonsurgical  services,  and  10.0  percent 
for  all  physician  services. 

C.  Physician  Services 

Section  1848(f)(5)(A)  of  the  Act 
defines  physician  services  for  purposes 
of  the  volume  performance  standard 
rates  of  increase  as  including  other 
items  or  services  (such  as  clinical 
diagnostic  laboratory  tests  and 
radiology  services),  as  specified  by  the 
Secretary,  that  are  commonly  performed 
by  a  physician  or  furnished  in  a 
physician's  office.  Section  1861(s)  of  the 
Act  defines  medical  and  other  health 
services  covered  under  Part  B.  As 
provided  for  in  the  FY  1990  performance 
standard  rates  of  increase  notice  in  the 
Federal  Register  on  December  29, 1989 
(54  FR  53819),  we  are  continuing  to 
include  the  following  medical  and  other 
health  services  under  section  1861(s)  of 
the  Act  in  the  physician  performance 
standard  rates  of  increase  if  bills  for  the 
items  are  processed  and  paid  for  by 
Medicare  carriers: 

•  Physician  services. 

•  Services  and  supplies  furnished 
incident  to  physician  services. 

•  Outpatient  physical  therapy  and 
speech  therapy  services,  and  outpatient 
occupational  therapy  services. 

•  Antigens  prepared  by  or  under  the 
direct  supervision  of  a  physician. 

•  Services  of  physician  assistants, 
certified  registered  nurse  anesthetists, 
certified  nurse  midwives.  clinical 
psychologists,  clinical  social  workers, 
nurse  practitioners  and  clinical  nurse 
specialists. 

•  Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic 
tests. 


•  X-ray,  radium,  and  radioactive 
isotope  therapy. 

•  Surgical  dressings,  and  splints, 
casts,  and  other  devices  used  for 
reduction  of  fractures  and  dislocations. 

Many  diagnostic  services,  such  as 
diagnostic  x-ray  and  diagnostic 
laboratory  tests,  are  furnished  in 
outpatient  departments  of  hospitals. 
Except  for  medically  necessary 
physician  interpretations  of  the  tests, 
these  tests  are  not  paid  on  a  reasonable 
charge  basis  or  fee  schedule  basis  by 
carriers,  but  are  paid  by  intermediaries. 
Much  of  the  detailed  information  needed 
to  set  performance  standard  rates  of 
increase  is  not  available  for  diagnostic 
services  when  furnished  by  a  hospital. 
The  data  are  included  in  hospital  cost 
reports  and  are  not  readily  available 
under  current  data  collection  systems. 
As  data  systems  evolve  in  response  to 
setting  physician  performance  standard 
rates  of  increase,  we  may  consider 
including  diagnostic  x-ray.  laboratory, 
and  other  services  furnished  in  hospital 
outpatient  departments  in  setting  future 
performance  standard  rates  of  increase. 

The  other  items  and  services  for 
which  significant  payments  are  made 
under  Part  B  are  durable  medical 
equipment,  ambulance  services,  and 
services  furnished  by  ambulatory 
surgical  centers.  We  did  not  include 
these  items  and  services  in  the 
performance  standard  rates  of  increase 
because  they  are  not  commonly 
furnished  by  a  physician  or  performed  in 
a  physician's  office.  However,  we  intend 
in  the  future  to  consider  more  fully 
whether  any  of  the  services  furnished 
under  part  B  that  are  not  covered  in  this 
notice  should  be  included. 

D.  Definition  of  Surgical  Services 

On  May  3. 1990,  we  published  in  the 
Federal  Register  a  notice  with  comment 
period  (55  FR  18668)  that  announced  the 
definition  of  surgical  services  for 
purposes  of  the  performance  standard 
rates  of  increase  for  expenditures  and 
volume  of  physician  services  and  the 
appropriate  fee  schedule  updates  as 
required  by  section  1848(j)  of  the  Act. 
Surgical  services  were  defined  as 
follows: 

•  All  services  that  are  both  currently 
classified  as  type  of  service  "surgery" 
and  that  are  performed  by  surgical 
specialists.  Surgical  specialists  include 
the  following  specialists: 

— General  surgeon 

— Neurological  surgeon 

— Obstetrician 

— Gynecologist 

— Ophthalmologist 

— Oral  surgeon 

— Orthopedic  surgeon 
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— Otorhinolaryngologist 

— Plastic  surgeon 

— Proctologist 

— Thoracic  surgeon 

— Urologist 

— Podiatrist 

— Dermatologist 

— Hand  surgeon 

— Multispecialty  clinic 

•  All  services  currently  classified  as 
type  of  service  "assistant  at  surgery". 

This  detinition  includes  procedures 
recognized  in  the  surgical  section  of 
Current  Procedural  Terminology 
published  by  the  American  Medical 
Association,  and  certain  other  invasive 
procedures,  and  this  definition  would 
not  lead  to  payment  differentials  by 
physician  specialty.  Any  differential  in 
annual  updates  because  of  separate 
performance  standard  rates  would  be 
procedure-specific  without  regard  to 
specialty. 

ni.  Calculation  of  CY  1992  Physician  Fee 

Schedule  Update 

Below  is  an  explanation  of  the 
individual  factors  used  to  determine  the 
physician  fee  schedule  update. 

A.  The  Percentage  Change  in  the  MEI 

The  MEI  is  a  measure  of  inflation  in 
selected  expenses  that  are  relevant  to 
physicians  in  office  practice.  Two 
expense  categories  comprise  the  MEI. 
The  physician  practice  expense  category 
includes  employee  wages,  rents, 
transportation,  drugs  and  medical 
supplies,  malpractice  insurance,  and 
other  miscellaneous  expenses.  The 
physicians'  general  earnings  (net 
income)  includes  increases  in  earnings 
less  increases  in  productivity  of  nonfarm 
workers.  The  individual  components 
which  comprise  the  MEI  are  as  follows: 


Annual  percent  change  of  the 

components  of  ttie  Medicare  Econotnic 

Iribex  * 


non- supervisory 
insurance,   and 


.    Hourly   earning   of 

iwoffcefs    in    finance. 

real  estate ' 

:.  Housing  component  of  ttie  consumer 

price  ifxlex 

I.  Private  transportation  component  of 

tt>e  consumer  price  Index 

i.  Drugs  arxj  pharmaceutical  component 

of  ttie  consumer  pnce  irxJex 

i.   AM  ottier.   miscellaneous,   experfses 

(tied    to    the   entve   consumer   price 

mdex) 


Premiums  for  malpractice  insurance  *.. 
Average  weekly  earnings  of  produc- 
tion and  noraupervisory  workers  * 

Index  of  output   per   man  hour  of 

employed  nonfarm  nvorkers  ' 

9.  Char>ge  in  average  weekly  earnings 
net  of  cfiange  in  output  per  man  hour .. 


8. 


change' 


4.8 
4.4 
6.1 

6.4 

5.3 
-9.7 

3.0 

0.0 

3.0 


and  0.10  tor  components  one  through  six.  reapec- 
tlvety.  In  adcMon  to  the  above  we^jhts.  a  40-60 
paroMtt  bnaMotm  of  groas  mcoma  between  physi- 
cian practice  axpenaes  and  physician  aaminga  waa 


■  The  weights  for  tfie  MEI  components,  indudir^ 
the  malpractice  component  were  derived  from  a 
apedal  study  done  for  HCFA  by  a  consultant  in 
1962.  The  values  are  0.47,  0.23,  0.07.  0.09,  0.04 


'  Ttw  rMM  Of  change  are  for  the  i?-mor>th  period 
•ndno  Jira  30.  1991  The  same  base  period  is 
UMd  (or  computing  customary  and  prevailing 
charaae. 

'PHMM  «•  pubished  monthly  in  the  Bureau  of 
L^wr  Statistics'  Monthly  Labor  Review 

*  Derived  from  a  survey  of  several  major  msurars 
(laleat  avaiiat>le  percent  cfwnge  data  are  for  CY 
1969  through  CY  1990).  This  la  conaialent  with  prior 
confutations  of  the  malpraclioa  inaurance  compo- 
nent of  the  MEI. 

On  September  9, 1991.  we  published  a 
proposed  rule  (at  56  FR  45926)  that 
would  revise  the  methodology  for 
determining  the  MEI  increase,  which 
had  not  undergone  a  major 
methodological  revision  since  its 
adoption  in  1975.  We  proposed  to  revise 
the  method  used  to  calculate  the  MEI  in 
order  to  more  accurately  reflect  year-to- 
year  economic  changes  affecting  the 
cost  of  providing  physician  services.  In 
general,  the  new  methodology  we 
proposed  would: 

•  Adopt  a  specific  type  of  index 
(Lespeyres)  to  measure  changes; 

•  Use  data  more  current  than  the  CY 
1977  data  used  in  the  current  index; 

•  Develop  revised  expense  categories 
to  reflect  more  accurately  expenses  that 
physicians  currently  incur;  and 

•  Select  price  proxies  that  are  more 
relevant  for  the  revised  cost  categories. 

We  are  imable  to  use  the  proposed 
methodology  for  CY  1992  since  we  have 
not  published  a  final  rule.  However,  we 
plan  to  analyze  any  comments  received 
on  the  proposed  rule  and  publish  a  final 
rule  that  will  include  and  explain  fully 
any  new  MEI  calculation  methodology 
that  would  be  used  in  determining  the 
CY  1993  physician  fee  schedule  update. 

Oui  estimate  of  the  MEI  increase  for 
CY  1992  is  3.2  percent.  However,  under 
section  1848(d}(3](A)(iii]  j)f  the  Act, 
which  provides  for  a  0.4  percentage 
point  reduction  in  the  update  index 
increase  for  CY  1992,  we  are  reducing 
the  MEI  increase  to  2.8  percent. 

B.  Adjustment  in  Update 

As  required  by  section  1848(d)(3](B](i] 
of  the  Act,  we  reduced  the  MEI  by  0.9 
percentage  points  to  reflect  that  the 
percentage  increase  in  expenditures 
between  FY  1989  and  FY  1990  exceeded 
the  performance  standard  rate  of 
increase  for  FY  1990. 

Oiu-  estimate  of  the  percentage  growth 
in  physicians'  services  between  FY  1989 
and  FY  1990  is  10.0  percent  for  all 
physician  services.  Because  the 
performance  standard  rate  of  increase 
for  FY  1990  was  9.1  percent,  the  rate  of 
increase  in  physicians'  services 
exceeded  the  performance  standard  rate 
of  increase  by  0.9  percentage  points. 


rv.  Calculation  of  FY  1992  Phytldan 
Performance  Standard  Rates  of  Increase 

Below  we  have  explained  how  we 
determined  the  increases  for  each  of  the 
four  factors  used  in  determining  the 
performance  standard  rates  of  increase 
for  FY  1992. 

Factor  1 — Weighted  Average 
Percentage  Increase  in  Fees  for 
Physician  Services  (before  applying 
legislatively  mandated  reductions)  for 
Months  of  Calendar  Years  1991  and  1992 
included  in  FY  1992. 

This  factor  was  calculated  as  a 
weighted  average  of  the  fee  increases 
that  apply  to  FY  1992:  that  is.  the  fee 
increases  that  apply  to  the  last  3  months 
of  CY  1991  multiplied  by  25  percent  plus 
the  fee  increases  that  apply  to  the  first  9 
months  of  CY  1992  multiplied  by  75 
percent.  Physician  services  are  updated 
by  increases  in  the  MEI  for  FY  1991  and 
by  a  physician  fee  schedule  update 
factor  for  FY  1992.  As  explained  in 
section  III.B  above,  the  update  factor  for 
FY  1992  is  the  MEI  increase  adjusted  by 
the  percentage  that  the  percentage 
increase  in  expenditiires  in  FY  1990 
compared  to  FY  1989  exceeded  the 
performance  standard  rate  of  increase 
for  FY  1990.  Laboratory  services  are 
updated  by  increases  in  the  Consumer 
Price  Index  for  Urban  Consumers  (CPI- 
U).  However,  for  CY  1991  through  CY 
1993,  section  1833(h)(2}(A](ii)(m)  of  the 
Act  establishes  the  update  for 
laboratory  services  as  2.0  percent.  Table 
1  shows  the  updates  that  were  used  to 
determine  the  weighted  average 
percentage  increase  in  physician  fees. 

Table  1.— Medicare  Payment  Updates 
AND  Estimated  Increases  in  the  MEI 
AND  CPI-U  FOR  FY  1991  AND  FY  1992 


1 

MEI 

Physician 

lea 
■chwMe 

updMa 
(M^tor 

Laboratory 

Seonce 

1981 

1991 

1992 

1 

1992 

Primary  Care  ' .... 

Radiology, 
anesthesiolo- 
gy, and 
overpriced 
prooBdures  • ... 

Other 

2.0 

0.0 
0.0, 

1.9 

1.9 
1.9 

2.0 

2.0 

>  Primary  care  aervicM  are  defined  as  offkse  vistts. 
emergency  room  visits,  hon>e  visits,  and  nursirig 
home  visits. 

*  Overpriced  procedures  are  the  approximately 
250  procedures  described  in  section 
ie42(b)(l4)(C){i)  of  the  Act. 

Physician  services  make  up  94  percent 
of  the  total  expenditures  in  the 
definition  of  physician  services  used  for 
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purposes  of  the  performance  standard 
rates  of  increase,  and  laboratories 
services  represent  6  percent.  Within  the 
94  percent  attributed  to  physician 
services,  15  percent  is  for  primary  care 
services. 

In  addition  to  the  annual  updates  and 
individual  weights  of  the  above  services, 
three  other  elements  have  a  significant 
effect  on  the  rate  of  increase  in 
reasonable  charges.  First,  section 
1848(d)(3)(A)(iii)  of  the  Act  reduced  our 
MEI  estimate  by  0.4  percentage  points. 
This  has  the  overall  effect  of  reducing 
the  rate  of  increase. 

Second,  actual  and  customary  charges 
below  prevailing  charge  levels  are  not 
constrained  by  die  MEI  and  may 
increase  at  a  faster  rate  than  prevailing 
charges.  Thus,  overall  reasonable  charge 
increases  have  historically  been  greater 
than  MEI  increases.  We  included  a 
factor  to  account  for  the  effect  of 
increases  in  both  actual  and  customary 
charges  in  performance  standard  rates 
of  increase  for  prior  years.  However,  for 
FY  1992,  this  factor  includes  only  the 
effect  of  increases  in  actual  charges  for 
all  services  and  customary  charges  for 
primary  care  services.  This  is  because 
section  1842(b)(4)(B)(iv)  of  the  Act,  as 
added  by  section  4105(a)(2)  of  Pub.  L 
101-508,  provided  for  updates  in 
customary  charges  for  calendar  year 
1991  for  primary  care  services  only.  This 
will  only  be  a  factor  for  October  through 
December  1991,  the  months  of  CY  1991 
contained  in  FY  1992.  This  will  not  be  a 
factor  for  the  9  months  of  FY  1992 
contained  in  calendar  year  1992 
because,  effective  January  1, 1992,  the 
current  reasonable  charge  system  will 
be  replaced  by  the  new  fee  schedule  in 
which  customary  charges  will  no  longer 
apply.  The  final  rule  implementing  the 
new  physician  fee  schedule  will  be 
published  in  the  Federal  Register  before 
the  January  1, 1992  implementation  date. 

Third,  section  lB42(h)(l)  of  the  Act 
provides  for  "participating  physicians," 
who,  in  addition  to  billing  Medicare 
directly  for  their  services,  agree  to 
accept  Medicare  payment  as  payment  in 
full,  and  to  bill  Medicare  beneficiaries 
only  for  the  20  percent  coinsurance 
amount  and  any  unmet  portion  of  the 
$100  annual  deductible  amount.  Sections 
1842(b)(4)(A)(iv)  and  1848(a)(3)  of  the 
Act  provides  that  nonparticipating 
physicians  are  paid  5  percent  less  for 
their  Medicare  services  than 
participating  physicians.  Physicians  are 
given  an  opportunity  at  the  end  of  each 
calendar  year  to  enroll  as  a  participating 
physician  for  the  next  calendar  year. 
Participation  rates  have  increased  each 
year,  and  we  assume  that  this  trend  will 
continue.  The  increase  in  the  number  of 


participating  physicians  and  the  fact 
that  they  are  paid  at  a  rate  higher  than 
nonparticipating  physicians  also  Mdd  to 
the  rate  of  increase  in  reasonable 
charges. 

Due  to  the  provision  in  section  4118(e) 
of  Public  Law  101-508  that  amended 
section  1848(f)(2)(A)(iv)  of  the  Act,  this 
factor  now  shows  the  fee  increases  prior 
to  applying  legislated  reductions  to  the 
MEI  or  CPI,  After  taking  into  account  all 
the  elements  described  above,  we 
estimate  that  the  weighted  average 
increase  in  fees  for  physicians  services 
in  FY  1992  before  applying  legislatively 
mandated  reductions  will  be  3,9  percent 
for  surgical  services.  4.1  percent  for 
nonsurgical  services,  anil  4.0  percent  for 
all  physician  services. 

Factor  2 — The  Percentage  Increase  in 
the  Average  Number  of  Part  B  EnroUees 
from  FY  1991  to  FY  1992 

We  estimate  that  average  Medicare 
Part  B  enrollment  in  FY  1992  will  be 
33.404  million.  Decreasing  that  figure  by 
the  estimated  enrollment  in  risk  HMOs 
of  1,382  million  results  in  an  estimate  of 
32.022  million  nonrisk  HMO  Part  B 
enrollees  in  FY  1992, 

The  corresponding  figures  for  FY  1991 
are  estimated  to  be  32.880  million  total 
Part  B  enrollees  and  1.280  million  risk 
HMO  enrollees,  which  results  in  an 
estimate  of  31.800  million  Part  B 
enrollees  not  in  risk  HMOs.  We  estimate 
that  there  will  be  0.422  million  more  Part 
B  enrollees  not  in  risk  HMOs  in  FY  1992 
than  in  FY  1991,  which  represents  a  1.3 
percent  increase  from  FY  1991  to  FY 
1992. 

Factor  3 — Average  Annual  Growth  in 
Volume  and  Intensity  of  Physician 
Services  for  FY  1987  through  FY  1991 

Section  1848(f)(2)(A)(iii)  of  the  Act 
requires  the  Secretary  to  estimate  the 
average  armual  percentage  growth  in 
volume  and  intensity  of  physician 
services  for  FY  1987  through  FY  1991. 
This  estimate  is  to  be  based  upon 
information  contained  in  the  most  recent 
annual  report  issued  by  the  Board  of 
Trustees  of  the  Suppleitientary  Medical 
Insurance  Trust  Fund  (Trustees  Report). 

The  data  on  the  percentage  increase 
in  the  volume  and  intensity  in  the 
Trustees  Report  are  based  on  historical 
trends  in  increases  in  reasonable 
charges.  However,  the  performance 
standard  rates  of  increase  under  this 
notice  are  to  be  applied  against 
increases  in  expenditures;  that  is, 
incurred  benefits.  The  $75  Part  B 
deductible  remained  the  same 
throughout  the  1987  through  1990  period. 
The  deductible  was  raised  from  $75  to 
$100  by  section  1833(b)  of  the  Act  as 
amended  by  section  4302  of  Public  Law 
101-508  effective  January  1, 1991, 


Although  both  reasonable  charges  and 
expenditures  have  been  increasing  over 
this  period,  the  average  rate  of  increase 
in  expenditures  was  larger  in  the  FY 
1987  through  FY  1990  period  than  the 
average  rate  of  increase  in  reasonable 
charges.  This  difference  is  due  to  the 
deductible  remaining  at  $75  during  this 
period.  However,  for  the  FY  1990 
through  FY  1991  period,  the  average  rate 
of  increase  in  reasonable  charges  was 
larger  than  the  average  rate  of  increase 
in  expenditures  due  to  the  deductible 
being  raised  from  $75  to  $100, 

Although  we  believe  it  would  be 
consistent  with  a  literal  interpretation  of 
section  1648(f)(2)(A)(iii)  of  the  Act  it 
would  be  inappropriate  to  base  the 
volume  and  intensity  component  on  the 
5-year  growth  in  reasonable  charges 
because  of  the  effect  of  the  deductible. 
We  believe  the  most  equitable  approach 
is  to  compute  the  5  year  average  annual 
increase  based  on  reasonable  charges, 
which  is  7.4  percent,  and  to  adjust  it  by 
a  factor  that  would  account  for  the 
estimated  effect  of  the  deductible  on 
expenditure  growth  in  FY  1992  as 
compared  with  FY  1991.  This  equates  to 
0.7  percent,  which  added  to  7,4  percent, 
yields  an  increase  of  6.1  percent. 

Consistent  with  data  contained  in  the 
Trustees  Report,  we  estimated  this 
component  of  the  performance  standard 
rates  of  increase  using  a  definition  of 
physician  services  that  includes  certain 
supplies  and  nonphysician  services  not 
otherwise  included  in  computing  the 
performance  standard  rates  of  increase 
(primarily  durable  medical  equipment 
(DME)  and  ambulance  services).  We 
included  data  for  these  services  because 
we  were  required  to  base  the  estimate 
on  data  contained  in  the  Trustees 
Report,  and  it  was  not  feasible  to 
recompute  the  data  from  the  five-year 
period  to  exclude  these  supplies  and 
nonphysician  services.  We  believe  the 
inclusion  of  these  nonphysician  supplies 
and  services  in  this  component  has  a 
minimal  effect  on  the  estimate  because 
the  component  measures  rates  of 
change.  Since  DME  and  ambulance 
services  constitute  only  about  10  percent 
of  the  total  charges  used  in  the  Trustees 
Report,  the  rate  of  change  for  these 
nonphysician  services  and  supplies 
would  have  to  be  significantly  different 
from  the  rate  of  change  for  physician 
services  to  have  any  measurable  impact 
on  this  volume  and  intensity  increase 
factor.  The  volume  increases  for 
services  performed  in  independent 
laboratories  were  included  in  the 
calculation  of  the  physician  increases. 
(We  want  to  emphasize  that  Factor  3  is 
the  only  component  of  the  performance 
standard  rate  of  increase  that  was 
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estimated  using  data  that  included 
nonphysician  services  and  supplies.) 

Factor  4 — Percentage  Increase  in 
Expenditures  for  Physician  Services 
Resulting  from  Changes  in  Law  or 
Regulations  in  FY  1992  Compared  with 
FY  1991 

Legislative  changes  enacted  in  Public 
Law  101-508  and  the  implementation  of 
the  physician  fee  schedule  will  have  an 
impact  on  the  performance  standard 
rates  of  increase  for  FY  1992. 

It  is  estimated  that  the  provisions  in 
Public  Law  101-508  and  implementation 
of  the  physician  fee  schedule  will  result 
in  aggregate  decreases  in  FY  1992  of  1.1 
percentage  points  for  nonsurgical 
services  and  5.1  percentage  points  for 
surgical  services.  An  increase  in  the 
beneficiary  deductible  required  by 
section  1833(b]  of  the  Act  as  amended 
by  section  4302  of  Public  Law  101-508 
had  the  effect  of  reducing  the 
performance  standard  rates  of  increase 
for  both  nonsurgical  and  surgical 
services.  In  addition,  the  performance 
standard  for  both  surgical  and 
nonsurgical  services  was  reduced  by  the 
provision  in  section  1842(b](16]  of  the 
Act  as  amended  by  section  4101(b)  of 
Public  Law  101-508  that  required 
reductions  in  prevailing  charges  and  by 
the  provision  in  section  4109  of  Public 
Law  101-508  that  prohibits  separate 
payments  for  interpretation  of 
electrocardiograms  performed  or 
ordered  in  conjunction  with  an  office 
visit.  In  Public  Law  101-508,  provisions 
that  primarily  affected  siu^ical  services 
resulted  in  reduced  payments  for 
overvalued  procedures,  reduced 
prevailing  charges  for  other  procedures 
and  reduced  payments  for  assistants  at 
stugery.  Provisions  that  primarily  had 
the  effect  of  increasing  the  performance 
standard  for  nonsurgical  services 
include  program  expansions  required  by 
provisions  in  Pubhc  Law  101-508  such 
as  coverage  of  screening  mammography 
services,  additional  coverage  of  nurse 
practitioner  services,  and  provisions 
affecting  payments  to  certified 
registered  nurse  anesthetists. 

In  addition,  we  expect  that 
implementation  of  the  physician  fee 
schedule  will  increase  payment  rates 
and.  therefore,  will  increase  the 
performance  standard  for  nonsurgical 
services.  Similarly,  the  new  fee  schedule 
will  reduce  payment  rates  for  most 
surgical  services  and  thus  reduce  the 
performance  standard  rate  of  increase 
for  surgical  services.  However, 
implementation  of  the  fee  schedule  will 
have  no  effect  on  the  performance 
standard  rate  of  increase  for  all 
physician  services  because  section 
1848(d)(1)(B)  of  the  Act  requires  that 
implementation  of  the  physician  fee 


schedule  be  budget  neutral  in  CY  1992. 
That  is,  payment  rates  must  be 
determined  so  that  outlays  for  physician 
services  under  the  new  system  equal  the 
outlays  that  would  have  occurred  under 
the  old  system.  It  should  be  noted  that 
the  legislated  decreases  in  physician  fee 
updates  are  now  included  in  this  factor 
due  to  an  amendment  contained  in 
section  4118(e)  of  Public  Law  101-508. 

We  should  also  note  that  our  estimate 
of  savings  from  these  legislative 
proposals  includes  the  actuarial 
assumption  that  there  is  a  response  to 
reductions  in  fees  so  as  to  offset  about 
half  of  the  budget  savings  that  would 
otherwise  be  achieved.  Because  this 
assumption  has  the  effect  of  increasing 
our  estimate  of  expenditures,  the 
performance  standard  is  significantly 
increased  to  the  benefit  of  the 
physicians.  If  we  had  not  made  this 
assumption,  we  estimate  that  the 
performance  standard  rates  of  increase 
would  have  been  reduced  by  an 
additional  2.6  percentage  points  for  all 
physician  services,  2.5  percentage  points 
for  nonsurgical  services  and  3.1 
percentage  points  for  surgical  services. 

V.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  notice  that 
meets  one  of  the  E.0. 12291  criteria  for  a 
"major  rule";  that  is,  that  will  be  likely 
to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  entities,  but  we 
consider  all  physicians  to  be  small 
entities. 

We  have  determined  that  this  notice, 
in  itself,  will  not  produce  any  effects 
that  will  meet  any  of  the  criteria  of  E.O. 
12291  or  of  the  RFA  since  this  notice 
merely  announces  the  Medicare 
physician  performance  standard  rates  of 
increase  for  FY  1992  as  set  forth  in 
sections  1848(f)(2)  (A)  and  (B)  of  the  Act 


and  the  fee  schedule  update  for  CY  1992 
as  set  forth  in  section  1848(d)(3)  of  the 
Act.  Any  effects  that  result  from  this 
notice  are  the  result  of  the  statutory 
provisions  and  not  this  notice. 
Therefore,  we  have  determined  that 
neither  a  regulatory  impact  analysis 
under  E.0. 12291  nor  a  regulatory 
flexibility  analysis  under  the  RFA  are 
required.  For  the  same  reasons,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  notice  will  not  have  a 
signiflcant  effect  on  a  substantial 
number  of  small  entities. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
nu-al  hospital  as  a  hospital  which  has 
fewer  than  50  beds  and  is  located 
outside  of  a  Metropolitan  Statistical 
Area. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this 
notice  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

VI.  Other  Required  Information 

A.  Waiver  of  30-Day  Delay  in  Effective 
Date 

We  usually  provide  a  delay  of  30  days 
in  the  effective  date  for  documents  such 
as  this.  However,  in  this  case,  the 
performance  standard  rates  of  increase 
are  required  by  law  to  be  published  in 
the  last  15  days  of  October  1991  and  are 
effective  on  October  1, 1991.  Thus, 
Congress  has  clearly  indicated  its  intent 
that  the  rates  of  increase  be 
implemented  without  the  usual  30-day 
delay  and  has  foreclosed  any  discretion 
by  HCFA  in  this  matter.  Therefore,  we 
find  good  cause  to  waive  the  30-day 
delay.  With  regard  to  the  physician  fee 
schedule  update,  the  effective  date  will 
be  January  1, 1992,  which  is  more  than 
30  days  beyond  the  publication  date  of 
this  notice. 

B.  Paperwork  Reduction  Act  . 

This  notice  does  not  impose 
paperwork  or  information  collection 
requirements.  Consequently,  it  need  not 
be  reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

(Section  1848(0  of  the  Social  Security  Act) 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774,  Medicare- 
Supplementary  Insurance  Program) 

Dated:  October  22, 1981. 
Gail  R.  WIlMMky. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  1, 1991. 
Louis  W.  SulUvan, 
Secretary. 
(FR  Doc.  91-27785  Filed  11-15-91: 9:30  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

(Rul«fTMiktngNo.5] 

General  Provisions,  the  Exchange 
Visitor  Program 

agency:  United  States  Information 

Agency. 

action:  Notice  of  proposed  rulemaking. 

summary:  By  this  notice  the  Agency  is 
proposing  regulations  governing  the 
general  provisions  of  the  Exchange 
Visitor  Program  to  replace  the  present 
regulations.  The  Agency  has  undertaken 
a  thorough  review  of  the  Program,  its 
enabling  legislation,  and  past  history. 
This  review  has,  in  turn,  directed  the 
Agency  upon  a  course  of  regulatory  and 
management  practice  reform.  The 
amendments  to  22  CFR  part  514  set  forth 
in  detail  below  are  proposed  in  an  effort 
to  define  more  clearly  the  obligations, 
duties  and  relationships  of  the  Agency, 
sponsors,  and  exchange  participants. 
dates:  Comments  on  the  proposed  rule 
will  be  accepted  until  February  24, 1992. 
All  written  communications  received  by 
the  Agency  on  or  before  the  closing  date 
will  be  considered  by  the  Agency  before 
it  takes  action  on  a  final  rule. 
addresses:  Please  submit  hve  copies  of 
written  comments  to:  Rulemaking  No.  5, 
Merry  Lymn.  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  room  700, 
United  States  Information  Agency,  301 
Fourth  Street,  SW..  Washington.  DC 
20547. 
FOR  FURTHER  INFORMATION  CONTACT: 

Merry  Lymn,  Assistant  General  Counsel, 

(202)  619-6829. 

SUPPLEMENTARY  INFORMATION:  The 

Director  of  the  United  States 
Information  Agency  ("Agency")  is 
authorized  to  facilitate  and  direct 
educational  and  cultural  exchange 
activities  in  order  to  develop  and 
promote  mutual  understanding  between 
the  people  of  the  United  States  and 
other  countries  of  the  world.  Now 
governed  by  the  provisions  of  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961  ("Fulbright-Hays 
Act"),  educational  and  cultural 
exchange  is  the  cornerstone  of  United 
States  public  diplomacy  efforts. 

First  begun  pursuant  to  the  provisions 
of  the  United  States  Information  and 
Educational  Exchange  Act  of  1948 
("Smith-Mundt"),  and  subsequently 
incorporated  into  and  broadened  under 
the  Fulbright-Hays  Act,  educational  and 
cultural  exchange  activities  have,  over 
the  past  forty  years,  exposed  millions  of 
foreign  nationals  to  the  United  States. 


its  culture,  philosophy,  business 
techniques,  and  educational  institutions. 
The  Fulbright-Hays  Act  mandates 
reciprocal  exchange  and  Americans 
travelling  abroad  have,  in  similar 
fashion,  developed  an  enhanced 
awareness  of  foreign  people,  their 
cultures  and  societies.  Originally 
administered  by  the  Department  of 
State,  oversight  of  exchange  activities, 
occurring  under  the  umbrella  of  the 
Exchange  Visitor  Program,  has  been  the 
responsibility  of  the  Agency  since  1978. 

The  Exchange  Visitor  Program  is 
facilitated — indeed,  largely  conducted — 
by  Agency  designated  program  sponsors 
who  are  responsible  for  the  recruitment, 
placement,  and  supervision  of  exchange 
participants.  Pursuant  to  Congressional 
mandate,  utilization  of  private  sector 
expertise  and  resources  has  resulted  in 
the  designation  of  over  5,000  exchange 
visitor  programs  during  the  past  forty 
years.  Currently,  in  excess  of  fifteen 
hundred  program  sponsors  are 
conducting  exchange  activities.  In  1989, 
these  Agency-designated  sponsors 
facilitated  the  entry  into  the  United 
States  of  more  than  170,000  exchange 
program  participants. 

Though  widely  hailed  as  an 
innovative  and  successful  foreign  policy 
initiative,  the  Exchange  Visitor  Program 
is  not  without  flaw.  Debate  concerning 
the  parameters  of  program  participation 
and  activity  has  arisen  in  recent  years. 
In  response  to  this  debate,  the  Agency 
has  undertaken  a  thorough  review  of  the 
Program,  its  enabling  legislation,  and 
past  history.  This  review  has,  in  turn, 
directed  the  Agency  upon  a  course  of 
regulatory  and  management  practice 
reform.  The  amendments  to  22  CFR  part 
514  set  forth  in  detail  below  are 
proposed  in  an  effort  to  defme  more 
clearly  the  obligations,  duties  and 
relationships  of  the  Agency,  sponsors, 
and  exchange  participants. 

Definitions 

To  assist  the  exchange  community  in 
review  of  these  proposed  regulations, 
the  Agency  has  incorporated  into  this 
Rulemaking  the  defmitions  currently  set 
forth  at  22  CFR  514.1.  Minor  changes, 
not  affecting  underlying  meaning,  have 
been  made  to  most  of  the  defmitional 
terms.  Such  changes,  when  made,  are 
proposed  in  an  effort  to  enhance  overall 
clarity  and  readability.  Although 
deHnition  of  the  term  "citizenship"  was 
the  subject  of  a  separate  rulemaking, 
such  term  is  also  included  here,  in  Hnal 
form,  to  facilitate  overall  review.  As 
discussed  in  detail  below,  definitions  of 
the  terms  "accredited  educational 
institution,"  "full  course  of  study,"  and 
"student"  are  introduced  for  comment. 
Such  terms  are  offered  for  defmitional 


purposes.  Application  and  interpretation 
of  these  terms  will  be  discussed  in 
future  rulemakings. 

8  U.S.C.  1101(a)(15)(I)  provides,  in 
part,  that  an  exchange  visitor  may  enter 
the  United  States  under  the  aegis  of  a  J- 
visa  if  such  visitor  is  a  bona  fide  student 
actively  engaged  in  bona  fide  academic 
study.  22  U.S.C.  2460(b)  directs  the 
Agency  to  ensure  that  exchange  visitor 
programs  sponsored  by  its  Bureau  of 
Educational  and  Cultural  Affairs  are  of 
the  highest  academic  standards. 
Pursuant  to  these  statutes.  Agency 
stewardship  of  the  Exchange  Visitor 
Program  requires  that  the  bona  fides  of 
an  exchange  visitor's  academic  studies 
be  ascertained.  In  order  to  quantify 
bona  fide  academic  study  and  enhance 
Agency  administration  and  oversight  of 
the  Exchange  Visitor  Program, 
definitions  of  the  terms  "accredited 
educational  institution,"  "full  course  of 
study,"  and  "student"  are  proposed. 

Agency  regulations  set  forth  at  22  CFR 
514.2(a)  specify  that  an  Exchange  Visitor 
Program  participant  may  be  a  "student" 
pursuing  formal  courses  leading  to  a 
recognized  degree  at  an  "established 
school  or  institution  of  learning." 
Current  Agency  regulations  do  not 
defme  these  terms.  In  order  to  comply 
with  its  legislative  mandate  to  ensure 
the  bona  fides  of  academic  study 
undertaken  within  the  purview  of  the 
Exchange  Visitor  Program,  the  Agency 
proposes  to:  (i)  Define  the  bona  fides  of 
an  educational  institution  by  way  of  its 
accreditation  status:  and  (ii)  define  the 
bona  fides  of  student  status  in  terms  of 
attendance  at  an  accredited  educational 
institution  and  successful  completion  of 
the  minimum  number  of  academic 
credits  per  semester  which  best 
evidences  full-time  study. 

It  is  Agency  opinion  and  belief  that 
accreditation  is  an  objective  and 
independent  measurement  of  the  bona 
fides  of  an  "established  school  or 
institution  of  learning."  Evidence  of 
Agency  policy  and  practice  regarding 
accreditation  is  set  forth  at  the  current 
22  CFR  514.15.  This  regulation 
authorizes  the  Agency  to  require 
evidence  of  accreditation  from 
applicants  seeking  sponsor  designation 
under  the  Exchange  Visitor  Program. 
The  absence  of  a  specific  definition 
concerning  accreditation  was,  in  part, 
the  basis  of  recent  litigation.  This 
litigation  arose  due  to  an  Agency 
determination  that  a  non-accredited 
educational  institution  was  not  an 
appropriate  sponsor  within  the  purview 
of  the  Exchange  Visitor  Program. 
Although  the  Agency  prevailed  in  this 
litigation,  the  Agency  now  desires  to 
amend  existing  regulations  explicitly  to 
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enunciate  the  Agency's  accreditation 
policy. 

Recognizing  that  the  expertise  for 
determining  accredited  educational 
institutions  lies  writh  various 
independent  accrediting  authorities,  the 
proposed  Agency  definition  makes 
provision  for  the  use  of  such  findings  on 
accreditation  made  by  these 
independent  authorities.  Specifically,  in 
review  of  the  bona  fide  status  of  an 
educational  institution,  the  Agency 
proposes  to  utilize  the  annual  listing  of 
accreditation  authorities  promulgated  by 
the  Secretary  of  Education  pursuant  to 
20  U.S.C.  1141(a).  As  explained  in  34 
CFR  602.1  accreditation  is  both  a 
prerequisite  to  eligibility  for  various 
types  of  Federal  financial  assistance 
and  a  reliable  measure  concerning  the 
quality  of  education  offered  by  an 
educational  institution.  Agency  use  of 
such  annual  Hsting  is  also  appropriate 
given  the  Department  of  Education's 
expertise  and  responsibility  for 
oversight  and  implementation  of  Federal 
education  initiatives.  Pursuant  to  the 
proposed  definition,  academic  study 
completed  at  a  non-accredited 
educational  institution  will  not  be 
deemed  to  comply  with  the  bona  fide 
requirement  set  forth  in  6  U.S.C. 
1101(a){15)(I). 

A  bona  fide  student  must,  by 
implication,  be  actively  engaged  in  the 
pursuit  of  bona  fide  academic  study.  To 
assist  in  determination  of  what 
constitutes  bona  fide  study,  the  Agency 
has  surveyed  the  catalogues  of  various 
educational  institutions  regarding  their 
criteria  for  full-time  student  status.  The 
results  of  this  survey  indicate  that 
current  practice  in  the  field  of  higher 
education  generally  requires  an  enrolled 
full-time  student  to  pursue  a  minimum  of 
twelve  semester  hours  of  undergraduate 
or  nine  semester  hours  of  graduate 
academic  credits  each  semester.  This 
minimum  course  load  is  considered 
satisfactory  evidence  of  appropriate 
advancement  toward  degree  completion 
and  is  commonly  used  as  the  measure 
for  payment  of  fiill-time  tuition.  Further, 
the  Agency  has  also  examined 
Immigration  and  Naturalization  Service 
regulations  set  forth  at  8  CFR  214.2(f)(6). 
This  regulation,  first  promulgated  by 
publication  at  40  FR  32312  (1975). 
requires  an  undergraduate  student  to 
complete  a  minimum  of  twelve  semester 
hours  of  academic  credit  (or  equivalent) 
per  semester  of  attendance  and  a 
graduate  student  to  complete  the 
minimum  number  of  credits  per  semester 
which  an  appropriate  school  o^icial 
certifies  as  a  full  course  of  study. 

Based  upon  the  above  information,  the 
Agency  concludes  that  pursuit  of  bona 


fide  study  is  best  evidenced  by  a 
student's  successful  completion  of  a 
minimum  number  of  academic  credits 
per  semester.  Pursuant  to  the  bona  fide 
requirementaof  8  U.S.C  1101(a)(lS)(I). 
the  Agency  has  determined  that  an 
exchange  visitor  entering  the  United 
States  as  a  "student"  under  the  )-visa 
must  be  actively  engaged  in  the  pursuit 
of  a  "full  course  of  study."  Accoidingly. 
successful  completion  of  not  less  than 
twelve  semester  hours  of  academic 
credit  (or  its  equivalency)  per  academic 
term  while  pursuing  an  undergraduate 
degree,  and  successful  completion  of  not 
less  than  nine  semester  hours  of 
academic  credit  (or  its  equivalency)  per 
academic  term  while  pursuing  graduate 
course  work  is  proposed  as  the  Agency's 
objective  measure  of  bona  fide  study. 
Additional  regulations  governing  college 
and  university  students  will  address 
various  issues  arising  from  application 
of  this  standard,  such  as  illness  and 
failure,  and  provide  certain  flexibility  in 
its  application.  Secondary  school 
student  exchange  participants  shall 
meet  the  full  course  of  study 
requirement  by  enrollment  in  the 
minimum  number  of  classes  prescribed 
by  their  local  school  district 

In  response  to  a  perceived  need  in  the 
academic  conununity  the  Agency 
proposes  to  expand  student  status  to 
encompass  participation  in  a  specialized 
program  of  instniction  of  less  than  one 
year's  duration.  Such  program  shall  be 
conducted  under  the  aegis  of  an 
accredited  educational  institution  and 
must  be  comprised  of  a  structured 
course  of  study  devoted  to  a  particular 
academic  endeavor.  An  example  of  such 
a  program  would  include  an 
interdisciplinary  course  df  study  in  arts 
management  comprised  of  courses 
offered  by  the  fine  arts,  business,  public 
administration  tmd  law  schools  of  a 
given  academic  institution. 

Exchange  Participants  and  Activities 

Acting  in  response  to  Congressional 
request,  the  Government  Accounting 
Office  ("GAO")  investigated  Agency 
oversi^t  and  administration  of  the 
Exchange  Visitor  Program  and  its 
attendant  utilization  of  the  ]-visa.  In  its 
report  to  Congress,  dated  February  5. 
1990  and  entitled  "Inappropriate  Uses  of 
Educational  and  Cultural  Exchange 
Visas."  the  GAO  determined  that 
certain  Exchange  Visitor  Program 
activities  appeared  to  be  inconsistent 
with  the  statutory  grant  of  authority  and 
its  underiying  legislative  intent.  GAO 
summarized  its  findings,  stating: 

Most  )-v<sa  activities  appear  to  conform  to 
the  intent  of  the  1981  act  However.  GAO 
believes  that  certain  aetivitiei  and  programs 
in  the  trainee  and  the  interaational  visitor 


categories,  including  the  summer  student/ 
travel  work,  international  camp  counselor, 
and  au  pair  (chiidcare)  programs,  are 
inconsistent  with  legislative  intent  GAO 
identified  instances  of  participants  working 
as  waiters,  cooks,  child  care  providers, 
amusement  and  leisure  park  workers,  and 
summer  camp  counselors.  Authorizing  |-v1sas 
for  participants  and  activities  that  are  not 
clearly  for  educational  and  cultural  purposes 
as  specified  in  the  act  dilute  the  integrity  of 
the  j-vtaa  and  obscures  ttie  distiiiction 
between  the  )-visa  and  other  visas  granted 
for  work  purposes. 

Report,  p.  3 

In  turn.  Agency  response  to  this 
justifiable  criticism  began  with  a 
thorough  review  of  enabling  legislation 
authorizing  the  Exchange  Visitor 
Program  and  admission  into  the  United 
States  of  foreign  nationals  on  a  J-visa. 

The  Fulbright-Hays  Act  prescribes 
categories  of  eligible  exchange 
participants.  The  Act  provides  for  the 
exchange  of  students,  scholars,  trainees, 
teachers,  professors,  researchers, 
specialists,  leaders  in  a  specialized  field 
of  knowledge  or  skill,  or  other  person  of 
similar  description.  In  addition,  the  Act 
requires  that  exchangees  participate  in 
bona  fide  teaching,  study,  instruction, 
lecturing,  observation,  consultation, 
research,  training  or  demonstration  of 
special  skill  activities.  Further,  the  Act 
authorizes  non-immigrant  aliens  falling 
within  the  statutory  parameters  of  the 
Act  to  enter  the  United  States  under  the 
aegis  of  a  {-visa  for  the  purpose  of 
participation  in  an  exchange  visitor 
program.  The  amendments  to  22  CFR 
part  514  set  forth  below  at  §  514.3  and 
S  5144  are  proposed  in  an  effort  to 
define  the  criteria  governing  Program 
eligibility  of  both  sponsors  and 
exchange  visitors. 

The  Agency  will  require  sponsors  to 
be  both  United  States  citizens  as  such 
term  is  defined  in  this  Part  and  to 
affirmatively  demonstrate  an  ability  to 
comply,  and  remain  in  continual 
compliance,  with  all  regulatory 
provisions.  As  regards  exchange 
visitors,  the  Agency  has  defmed  the 
statutorily  enumerated  categories  of 
eligible  participation  in  terms  of  the 
activity  inherent  to  each  categorical 
status.  Thus,  by  way  of  illustration,  the 
Agency  has  determined  that  an  eligible 
"student"  exchange  participant  is  one 
entering  the  United  States  for  the 
purpose  of  pursuing  a  full  course  of 
study  at  an  accredited  educational 
institution.  This  approach  will  ensure 
that  exchanges  occurring  under  the 
aegis  of  the  Exchange  Visitor  Program 
fall  squarely  within  the  established 
statutory  parameters  of  status  and 
activity.  As  participation  in  the 
Exchange  Visitor  Program  is  thus 
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limited,  strict  adherence  and  compliance 
with  Agency  promulgated  definitions  of 
status  will  be  expected. 

In  review  of  both  enabling  legislation 
and  long-standing  Agency  policy,  a 
determination  has  been  made  that  camp 
counselor  programs  do  in  fact  fall  within 
existing  statutory  parameters.  This 
determination  is  at  variance  with  a 
GAO  report  suggesting  that 
international  camp  counselor  programs 
are  inconsistent  with  the  legislative 
intent  of  the  Fulbright-Hays  Act.  The 
Agency  has  determined,  however,  that 
such  programs  are  authorized  pursuant 
to  both  the  express  language  of  the 
statute  and  its  underlying  legislative 
history. 

International  camp  counselor  is  not  a 
statutorily  enumerated  category  of 
exchange  participation.  Camp  counselor 
exchange  participants  must,  however,  as 
a  prerequisite  for  participation,  be 
"students"  in  their  home  country.  In 
light  of  this  prerequisite,  these 
participants  fall  squarely  within  the 
statutorily  authorized  category  of  "other 
person  of  similar  description."  As 
regards  activities  while  in  the  United 
States,  camp  counselors  are  actively 
engaged  in  teaching,  observation,  and 
instruction  activities.  Given  the  directive 
of  broad  interpretation  found  in  the 
legislative  history  of  the  Fulbright-Hays 
Act.  Agency  designation  of  these 
programs  is  clearly  consistent  with  the 
statutorily  enumerated  purpose  and 
objective  of  the  legislation.  To  avoid 
confusion  as  to  the  categorization  of 
camp  counselor  program  participants,  a 
new  category,  set  forth  at  i  514.4  as  a 
subpart  of  "other  persons  of  similar 
description,"  is  proposed. 

Also  set  forth  in  {  514.4  as  subparts  of 
the  "other  persons  of  similar 
description"  participant  category  are 
"International  Visitor"  and 
"Government  Visitor."  Originally 
intended  only  for  Agency  use,  the 
International  Visitor  category  has 
devolved  to  "catch-all "  usage  over  the 
years.  As  proposed,  reservation  of  this 
category  only  for  Agency  use  will  allow 
definitive  and  statistical  illustration  of 
the  nature  and  scope  of  exchanges 
occurring  under  direct  Agency 
sponsorship.  Similar  in  nature  to 
International  Visitor,  the  proposed 
Government  Visitor  category  will  be 
utilized  for  exchanges  directly 
sponsored  by  local,  state,  or  federal 
government  agencies. 

In  addition  to  dehneating  sponsor  and 
participant  eligibility  criteria,  the 
Agency  proposes  that  all  exchange 
programs  designated  by  the  Agency 
meet  certain  eligibility  requirements.  As 
set  forth  at  $  514.a  the  Agency  has 
determined  that  all  programs  should 


have  not  less  than  five  exchange 
participants  annually.  Further,  with  the 
exception  of  programs  for  the  newly 
defined  "scholar"  participant,  all 
programs  must  provide  for  cross-cultural 
activities  and  afford  all  exchange 
participants  a  stay  in  the  United  States 
of  not  less  than  tluee  weeks.  These 
requirements  are  currently  set  forth  in 
existing  regulations,  but  have,  along 
with  a  requirement  for  reciprocity,  been 
reordered  and  will  henceforth  be 
prerequisites  to  program  designation. 

A  regulatory  requirement  addressing 
the  Agency's  long-standing  reciprocal 
exchange  policy  is  set  forth  in  S  514.8. 
Such  pohcy  requires  exchange  sponsors 
to  facilitate  reciprocal  exchange  of 
persons  to  the  fullest  possible  extent. 
Statutorily  mandated,  reciprocity  is 
inherent  in  the  concept  of  mutual 
exchange  of  persons.  Confusion  over  the 
nature  and  scope  of  reciprocity  has  been 
problematic  for  some  time.  As  a  policy 
consideration,  the  Agency  seeks  to 
promote  and  foster  innovative  and 
expansive  responses  to  this  critical 
program  requirement.  By  way  of 
illustration,  the  Agency  will  view  with 
favor  a  proposal  to  satisfy  the 
reciprocity  requirement  through  the 
exchange  of  teachers  for  students  or 
trainers  for  trainees. 

Although  one-for-one  exchange  is  the 
ultimate  objective  of  the  foreign  policy 
underlying  passage  of  the  Act,  the 
Agency  recognizes  that  circumstances 
may  permit  no,  or  only  limited, 
reciprocal  exchange  opportunities.  In 
such  circumstances  the  Agency  will 
determine  in  review  of  a  pending 
application,  whether  the  exchange 
activity  nevertheless  furthers  the 
purposes  of  the  Fulbright-Hays  Act. 

Related  to  reciprocity  is  the 
requirement  that  exchange  visitors  be 
exposed  to  various  activities  designed  to 
promote  cross-cultural  awareness. 
Sponsors  will  be  required  to  facilitate  an 
exchange  participant's  involvement  in 
community  sports,  cultural,  and  social 
activities  for  the  purpose  of  enhancing 
the  participant's  knowledge  and 
understanding  of  American  mores, 
customs,  and  way  of  life. 

Program  Designations 

Agency  self-examination  of  its 
administration  of  the  Exchange  Visitor 
Program  has  resulted  in  a  determination 
that  certain  internal  program  controls 
should  be  bolstered.  In  part,  the  Agency 
has  determined  that  sponsor  application 
and  designation  procedures  should  be 
strengthened  and  more  clearly 
delineated.  To  this  end,  the  Agency 
proposes,  pursuant  to  provisions  set 
forth  at  S  514.5  and  9  514.6,  amendment 
of  existing  apphcation  and  designation 


procedures  and  the  addition  of  a  new 
requirement  dictating  periodic 
redesignation. 

Confusion  concerning  the  actual 
number  of  Agency-designated  Excbanoe 
Visitor  Program  sponsors  was  an  initial 
area  of  GAO  investigation  and  proved  a 
fertile  source  of  criticism.  Actual 
determination  of  this  number  proved 
problematic  given  both  Department  of 
State  and  Agency  failure  to  cancel 
sponsor  designations  due  to  program 
inactivity  or  abandonment.  This  failure 
is  best  illustrated  by  the  fact  that  of  over 
5.400  programs  designated  in  the  last 
forty  years,  less  than  a  third  are 
operating  today.  Through  utilization  of 
its  Exchange  Visitor  Information  System 
the  Agency  has  determined  that  slightly 
more  than  1,500  exchange  visitor 
programs  are  currently  in  operation.  The 
Agency  contemplates  the  continued 
utilization  of  existing  form  IAP-37, 
"Application  for  Program  Designation" 
for  both  initial  purposes.  Modifications 
to  such  form  will  be  made  to  reflect 
designation  and  re-designation  proposed 
changes. 

The  Agency  proposes  to  prevent  this 
confusion  concerning  the  number  of 
valid  exchange  programs  through  a 
proposed  utilization  of  periodic 
designations.  This  action  is  prompted 
due  to  the  Agency's  recognition  that 
many  exchange  programs  exhibit  a  life 
cycle  of  establishment,  maturation  and 
demise.  The  Agency  proposes  to 
designate  program  sponsors  for  five 
years  and  require  sponsors  desiring  to 
continue  program  operations  to  advise 
the  Agency  affirmatively  of  such  intent 
pursuant  to  request  for  redesignation  as 
set  forth  in  §  514.7,  infra.  Such  periodic 
designations  will  allow  the  Agency  to 
track  program  life  cycles,  efficiently 
cancel  inactive  programs,  and  monitor 
the  activity  within  and  direction  of 
designated  exchange  programs. 
Programs  for  which  designation  is  not 
sought  will  be  cancelled  through 
administrative  action.  The  Agency 
contemplates  a  two-year  phase-in  of  this 
requirement  during  which  all  existing 
designations  will  be  reviewed  and 
extended,  if  appropriate. 

Program  Administration 

Agency  scrutiny  of  existing 
regulations  governing  the  Exchange 
Visitor  Program  has  revealed  a  lack  of 
specificity  and  clarity  regarding  sponsor 
obligations  and  program  administration. 
Although  the  Agency  is  secure  in  its 
belief  that  sponsors  act  in  the  best 
interests  of  sponsored  exchange 
participants,  the  existing  regulations  do 
little  to  ensure  uniform  program 
administration  and  oversight  of 
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exchange  visitors.  To  correct  this 
deficiency,  the  Agency  proposes 
amendment  to  existing  regulations  in  an 
effort  to  provide  some  measure  of 
uniformity  in  the  conduct  of  exchange 
activities. 

Recognizing  that  exchange  visitors  are 
dependent  upon  the  sponsors  who 
facilitate  their  entry  into  the  United 
States,  the  Agency  proposes  that  such 
sponsors  demonstrate,  to  Agency 
satisfaction,  their  organizational  and 
financial  ability  to  fulfill  their  duties  and 
obligations  as  exchange  sponsors. 
Pursuant  to  proposed  regiilations  set 
forth  at  {  514.9,  non-government 
sponsors  must  affirmatively  establish 
both  their  ability  to  pay  timely  all 
flnancial  obligations  and  that  sufficient 
funds  are  readily  available  to  fulfill  all 
obligations  and  responsibilities 
attendant  to  exchange  sponsorship. 

The  Agency  is  obligated  to  introduce 
this  requirement  due  to  evidence  of 
financial  instability  among  certain 
Agency-designated  sponsors.  As  a  * 
matter  of  administrative  convenience, 
the  Agency  deems  it  appropriate  to 
consider  public  colleges  and  universities 
as  government  sponsors  and  thereby 
exempt  them  from  compliance  with  this 
provision.  In  addition  to  furnishing 
evidence  of  fiscal  integrity,  sponsors 
must  also  comply  with  additional 
obligations  pertaining  to  internal 
organizational  operations. 

The  proposed  regulation  set  forth  at 
S  514.9  also  requires  that  sponsors 
adhere  to  Agency-promulgated 
regulations  governing  the  Exchange 
Visitor  Program.  This  regulation  is 
advanced,  in  part,  to  ensure  that 
officers,  employees,  and  agents  involved 
in  sponsor  facilitation  of  exchange 
activities  are  aware  of  the  Program,  its 
intent  and  regulatory  requirements.  This 
proposed  regulation  vrill  require 
employees,  officers,  and  agents 
responsible  for  program  administration 
to  be  adequately  trained  and  qualified 
to  perform  assigned  duties  relating  to 
exchange  activities.  Underlying  this 
requirement  is  an  Agency  concern  that 
responsibility  for  both  exchange  visitors 
and  program  administration  be  vested  in 
persons  who  have  knowingly 
undertaken  such  responsibility. 

Proposed  amendments  governing  the 
selection  and  orientation  of  exchange 
participants  are  set  forth  at  8  514.10.  The 
Agency  will  require  that  sponsors 
ensure  prospective  exchange 
participants  meet  the  eligibility  criteria 
for  program  participation  and  that  such 
program  is  suitable  to  the  participant's 
badkground.  needs,  and  experience. 
Upon  selection  for  participation  and 
prior  to  departure  from  the  home 
country,  sponsors  will  be  required  to 


provide  the  participant  with  information 
regarding  the  exchange  program,  travel, 
bousing,  and  cost.  The  sponsor  must 
also  inform  all  exchange  visitors  of  the 
2-year  home  residency  requirement 
which  may  apply  to  the  exchange  visitor 
due  to  government  funding  or  area  of 
study. 

Upon  the  exchange  participant's 
arrival  or  as  soon  as  practical 
thereafter,  the  sponsor  must  provide 
sufficient  orientation  to  acquaint  the 
exchange  visitor  with  United  States 
customs  and  monitor  the  visitor's  stay  in 
the  United  States.  This  requirement  is 
introduced  in  an  effort  to  both  facilitate 
the  exchange  visitor's  adjustment  to  life 
in  the  United  States  and  enhance  the 
positive  impression  of  the  United  States 
which  is  the  underlying  purpose  of  all 
exchange  activity.  Although  the  Agency 
has  determined  that  orientation  for 
accompanying  dependents  is  highly 
desirable,  a  mandatory  requirement  that 
such  orientation  be  conducted  is  not 
proposed.  The  Agency  strongly 
encourages  sponsors  to  provide 
dependent  orientation  when  the 
expected  stay  in  the  United  States  wiQ 
be  1  year  or  more.  It  is  anticipated  that 
these  duties  will  be  performed  or 
directed  by  the  sponsor's  designated 
responsible  officer,  or  alternate 
responsible  officer  whose  duties  are  set 
forth  at  i  614.11. 

A  new  requirement  that  sponsors 
issue  a  separate  lAP-ee  form  for 
accompanying  dependents  Is  Introduced 
at  i  514.12.  This  requirement  will  apply 
to  only  those  individuals  seeking 
dependent  status.  The  Agency  is  aware 
that  many  dependents  enter  die  United 
States  on  B  visas  and  that  their  presence 
in  the  United  States  is  unknown  to  the 
sponsor.  The  Agency  does  liot  object  to 
this.  However,  in  those  exchanges  which 
extend  over  a  number  of  years,  during 
which  dependent  spouses  are  living  and 
working  in  the  United  States,  such 
dependents  are  in  effect,  participants  in 
the  Exchange  Visitor  Program. 
Accordingly,  an  accurate  account  of 
such  dependents  must  necessarily  be 
kept.  Issuance  of  a  separate  LAP-66  for 
dependent  spouses  wiil  provide  such  an 
account 

A  proposed  regulation  governing 
certain  notification  requirements  is  set 
forth  at  9  514.13.  Such  requirements 
include  notification  to  the  Agency  of 
material  changes  in  a  sponsor's 
organizational  structure  which  affects 
the  citizenship  requirement  set  forth  in 
9  514.2,  and  overall  ownership  and 
control.  The  Agency  is  obligated  to 
introduce  this  requirement  as  many 
designated  sponwDring  organizations  are 
small  entities  comprised  of  key 
personnel.  Upon  notification  oif  a 


substantial  change  in  ownership  or 
control,  the  Agency  will  ascertain 
whether  designation  should  continue 
based  upon  the  experience  and 
expertise  of  the  new  management.  It 
must  be  noted  that  Agency  designations 
are  not  transferable. 

Efficient  Agency  oversight  and 
administration  also  dictates  that 
sponsors  apprise  the  Agency  of  any 
changes  in  responsible  officers,  address, 
or  telephone  number.  In  similar  fashion. 
loss  of  Ucensure  or  accreditation, 
change  in  financial  circumstances  or  the 
voluntary  termination  of  the  exchange 
visitor  program  must  be  reported.  The 
Agency  has  also  determined  that 
notification  concerning  a  participant's 
early  completion  or  withdrawal  from  the 
sponsor's  exchange  visitor  program  is 
necessary.  Upon  receipt  of  tudi 
notification  the  Agency  will  deem  the 
sponsor's  obligations  to  an  exchange 
visitor  to  have  ended. 

Additionally,  the  Agency  has 
reviewed  the  health  and  accident 
insurance  coverage  afforded  Program 
participants.  The  need  for  such  coverage 
is  self-evident  Given  the  escalating 
costs  of  US.  health  care,  the  current 
levels  of  coverage,  in  place  since  1963, 
are  now  woefully  inadequate.  As  set 
forth  in  9  514.14,  the  Agency  proposes  to 
increase  the  level  of  coverage  to  SSOJOOO 
per  accident  or  illness.  A  waiting  period 
for  pre-existing  conditions,  reasonable 
as  determined  by  industry  standards, 
and  a  deductible  not  in  excess  of  $100 
per  accident  or  illness  will  be  permitted. 
Policies  may  not  exclude  from  coverage 
perils  or  dangers  inherent  to  the 
exchange  activity.  For  example,  an 
insurance  policy  secured  to  cover  flight 
training  participants  may  not  exclude 
injury  arising  from  operation  of  small 
aircraft.  In  an  efiort  to  ensure  the  quality 
of  the  provided  coverage,  the  Agency 
proposes  that  only  state-chartered 
corporations  possessing  an  A.  M.  Best 
policyholder  rating  of  "A"  or  above  act 
as  underwriters. 

In  a  departure  from  current  practice, 
the  Agency  has  determined  as  a  policy 
matter  that  all  accompanying  spouses 
and  dependent  children  must  be  covered 
under  an  insurance  policy.  This 
requirement  will  extend  to  all 
accompanying  dependents  entering  the 
United  States  on  a  J-vlsa.  It  is  Agency 
opinion  that  sponsors  may  best  comply 
with  this  provision  by  arranging  for  a 
group  policy  under  which  such 
dependents  are  covered.  The  cost  of 
such  coverage  may  be  paid  by  either  the 
sponsor  or  the  exchange  participant 
llie  Agency  is  obligated  to  introduce 
this  requirement  in  order  to  prevent  an 
uninsured  spouse  and  dependent 
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children  from  becoming  a  financial' 
burden  upon  private  institutions,  state 
or  local  governments  who  must  bear  the 
cost  of  unreimbursed  health  care. 

Annual  Reporting  and  Control  of  Form 
IAP-66 

The  Agency  has  determined  that  a 
substantial  correction  must  be  made  to 
the  current  practice  surrounding  the  care 
and  custody  of  the  Form  IAP-66.  Such 
forms  are  controlled  U.S.  Government 
documents  and  have  been  found  to  have 
a  substantial  black  market  value.  The 
Agency  has  also  discovered 
unauthorized  utilization  of  the  forms  by 
program  sponsors  to  facilitate  the  entry 
of  foreign  nationals  for  the  purpose  of 
participation  in  non-designated 
exchange  activities.  The  Agency 
proposes  to  correct  this  abuse  by 
institution  of  a  strict  accounting  of  all 
forms  disbursed  to  sponsors.  To  this 
end,  the  Agency  proposes,  pursuant  to 
the  provisions  of  55  514.12  and  514.13. 
that  sponsors  record  and  destroy 
damaged  forms,  track  and  record  forms 
issued,  and  maintain  all  forms  on  hand 
in  a  secure  fashion.  An  accoimting  for 
all  forms  will  be  made,  in  part,  pursuant 
to  an  expanded  annual  reporting 
requirement. 

To  assist  in  review  of  these  proposed 
regulations  the  Agency  attaches  as 
appendices  copies  of  forms  which  are 
used  in  conjunction  with  sponsor 
administration  of  exchange  visitor 
programs.  At  appendix  A  is  a  modified 
version  of  the  certification  used  to  attest 
to  the  citizenship  of  sponsors  and 
responsible  officers.  Appendix  B 
contains  the  IAP-37,  the  Exchange 
Visitor  Application,  which  has  been 
approved  by  the  Office  of  Management 
and  Budget.  The  Agency  anticipates  that 
it  will  continue  to  use  the  form  with  a 
few  minor  changes  to  reflect  5  514.4, 
Participant  Eligibility.  However,  training 
program  applications  require  additional 
information.  Consequently,  the  Agency 
proposes  a  new  form.  Additional 
Information,  Application  for  Training 
Program,  set  forth  at  Appendix  C. 
Appendix  D  contains  a  copy  of  lAP-87, 
Update  of  Information  on  Exchange 
Visitor  Program  Sponsor.  The  Agency 
anticipates  a  limited  modification  of  this 
form.  Finally,  at  Appendix  E.  a  copy  of 
the  proposed  annual  report  form  is 
attached  for  examination.  The  Agency 
concludes  that  certain  privacy  issues 
may  arise  from  requests  for  information. 
Such  concerns  will  be  addressed  by 
insertion  of  a  general  waiver  on  the 
IAP-66  form  similar  to  that  now  found 
on  the  Immigration  and  Naturalization 
Service  form  1-20. 


Public  Comment 

The  Agency  is  inviting  comments  from 
the  public  on  the  proposed  regulations 
notwithstanding  that  it  is  under  no  legal 
requirement  to  do  so.  The  designation  of 
exchange  visitor  sponsors  and 
administration  of  the  Exchange  Visitor 
Program  are  a  foreign  affairs  function. 
The  Administrative  Procedure  Act,  5 
U.S.C.  553(a)(1)  (1989).  specifically 
exempts  from  application  of  the  Act  a 
"foreign  affairs  function  of  the  United 
States." 

In  the  interest  of  preserving  its 
valuable  working  relationship  with  the 
exchange  community,  the  Agency  is 
providing  a  ninety-day  period  for 
written  comments  on  the  proposed 
regulations.  In  order  to  expedite  review 
of  the  comments  the  Agency  requests 
that  interested  parties  submit  five  copies 
of  their  comments. 

The  Agency  informally  circulated  a 
prior  draft  of  the  proposed  regulations  to 
some  members  of  the  exchange 
community.  The  Agency  received 
informal  comments  in  response.  The 
Agency  reviewed  those  comments  and 
incorporated  some  of  the  suggestions 
into  these  proposed  regulations.  If  these 
parties  wish  further  consideration  of 
their  position,  or  wish  to  influence  the 
outcome  of  the  final  rule,  they  must 
submit  written  comments  to  the  Agency 
in  response  to  this  proposal. 

In  addition,  the  Agency  intends  to 
schedule  one  or  more  public  meetings 
during  the  comment  period  in  order  to 
receive  the  views  of  interested  parties. 
The  time.  date,  and  place  of  such 
meetings  will  be  published  in  the 
Federal  Register.  Such  actions  may  not 
be  deemed  a  waiver  of  the  foreign 
a^airs  exemption  extended  the  Agency 
pursuant  to  the  terms  of  the 
Administrative  Procedure  Act. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 
Date:  November  15. 1991. 
Alberto ).  Mora. 

General  Counsel. 

Accordingly,  the  Agency  proposes  to 
revise  22  CFR  part  514  to  read  as 
follows: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

Subpart  A— General  Provtokme 


General  program  requirements. 
General  obligations  of  sponsors. 

Program  administration. 

Duties  of  responsible  officers. 

Control  of  forms  IAP-e6. 

Notification  requirements. 

Insurance. 

Annual  reports. 

Fees  and  charges  (Reserved) 


Se& 

514.1 
514.2 

Purpose. 
Definitions. 

514.3 
514.4 
514.5 
514.6 
514.7 

Sponsor  eligibility. 
Participant  eligibility. 
Application  procedure. 
Designation. 
Redesignation. 

Sec. 

514.8 

514.9 

514.10 

514.11 

514.1? 

514.13 

514.14 

514.15 

514.16 

Subpart  B— Specific  Program  ProvisioTO 

514.20  Professors  and  researchers 
[Reserved] 

514.21  Scholars  (Reserved] 

514.22  Trainees  (Reserved) 

514.23  College  and  university  students 
(Reserved) 

514.24  Teachers  (Reserved) 

514.25  Secondary  school  students 
(Reserved) 

514.26  Specialists  [Reserved] 

514.27  Biomedical  reseachers  [Reserved) 

514.28  Physicians  (Reserved] 

514.29  International  visitors  (Reserved) 

514.30  Government  visitors  (Reserved] 

514.31  Camp  counselors  (Reserved] 

Subpart  C— Statu*  of  Exchange  Visttort. 

514.40  Termination  of  exchange  visitor 
status. 

514.41  Change  of  category  (Reserved] 

514.42  Transferof  program  [Reserved] 

514.43  Extension  of  stay  [Reserved] 

514.44  Two-year  foreign  residence 
requirement  [Reserved) 

Sut>part  D— Sanctiona 

514.50  Sanctions  (Reserved] 

Stul>part  E— Tannlnation  and  Revocation  of 
Program* 

514.60  Termination  of  designation. 

514.61  Revocation. 

514.62  Responsibilities  of  the  sponsor  upon 
termination  or  revocation. 

Appendix  A  to  Part  514— CertUkadoii  of 
OfRceis  and  Sponsors 

Authority:  8  U.S.C.  1101(a)(15)(J),  1182, 
1258;  22  U.S.C.  1431-1442.  2451-2460;  Reorg. 
Plan  No.  2  of  1977;  E.0. 12048  of  March.27. 
1978:  USIA  Delegation  Order  No.  85-5  (50  PR 
27393). 

Subpart  A— General  Provisions 
5514.1    Purpose. 

(a)  The  regulations  set  forth  in  this 
Part  implement  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961  (the 
"Act").  22  U.S.C.  2451  (1988).  The 
purpose  of  the  Act  is  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  the  people  of  other 
countries  by  means  of  educational  and 
cultural  exchanges.  Educational  and 
cultural  exchanges  are  defined  by 
section  102  of  the  Act  and  are  limited  to 
the  activities  described  therein. 

(b)  The  Director  of  the  United  States 
Information  Agency  facilitates  activities 
specified  in  the  Act.  in  part,  by 
designating  public  and  private  entities  to 
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act  as  sponsors  of  the  Exchange  Visitor 
Program.  The  purpose  of  the  Program  is 
to  provide  foreign  nationals  with 
opportunities  to  participate  in 
educational  and  cultural  programs  in  the 
United  States  and  return  honne  to  share 
their  experiences,  and  for  Americans  to 
participate  in  educational  and  cultural 
programs  in  other  countries.  Educational 
and  cultural  exchanges  assist  the 
Agency  in  furthering  the  foreign  policy 
objectives  of  the  United  States. 
Exchange  visitors  enter  the  United 
States  on  a  ]-visa.  The  regulations  set 
forth  in  this  subpart  are  applicable  to  all 
sponsors. 

5  514.2    Deflnnion*. 

Accredited  educational  institution 
means  any  publicly  or  privately 
operated  primary,  secondary,  or  post- 
secondary  institution  of  learning  duly 
recognized  and  declared  as  such  by  the 
appropriate  accrediting  authority  of  the 
state  in  which  such  institution  is 
located;  provided,  however,  that  in 
addition  to  any  state  accreditation,  all 
post-secondary  institutions  shall  also  be 
accredited  by  a  nationally  recognized 
accrediting  agency  or  association  as 
designated  by  the  United  States 
Secretary  of  Education.  Post-secondary 
institutions  shall  include  "Community 
College."  "College."  "University." 
"Seminary."  "Conservatory,"  "School," 
"Institute."  and  "Academy."  but  shall 
not  include  any  institution  whose 
offered  programs  are  primarily 
vocational  in  nature. 

Act  means  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended. 

Agency  means  the  United  States 
Information  Agency. 

Citizen  of  the  United  States  means: 

(1)  An  individual  who  is  a  citizen  or 
permanent  resident  of  the  United  States 
or  one  of  its  territories  or  possessions: 
or, 

(2)  A  general  or  limited  partnership 
created  or  organized  under  the  laws  of 
the  United  States,  or  of  any  State,  the 
District  of  Columbia,  or  a  territory  or 
possession  of  the  United  States,  of 
which  a  majority  of  the  partners  are 
citizens  of  the  United  States;  or, 

(3)  A  for-profit  corporation, 
association,  or  other  legal  entity  created 
or  organized  under  the  laws  of  the 
United  States,  or  of  any  state,  the 
District  of  Columbia,  or  a  territory  or 
possession  of  the  United  States,  which: 

(i)  Has  its  principal  place  of  business 
in  the  United  States,  and 

(ii)  Has  its  shares  or  voting  interests 
publicly  traded  on  a  U.S.  stock 
exchange;  or,  if  its  shares  or  voting 
interests  are  not  publicly  traded  on  a 
U.S.  stock  exchange,  it  shall 


nevertheless  be  deemed  to  be  a  citizen 
of  the  United  States  if  a  majority  of  its 
officers.  Board  of  Directors,  and  its 
shareholders  are  citizens  of  the  United 
States;  or, 

(4)  A  non-profit  corporation, 
association,  or  other  legal  entity  created 
or  organized  under  the  laws  of  the 
United  States,  or  any  state,  the  District 
of  Columbia,  or  territory  or  possession 
of  the  United  States,  and, 

(i)  Which  is  qualified  with  the  Internal 
Revenue  Service  as  a  tax-exempt 
organization  pursuant  to  section  501(c) 
of  the  Internal  Revenue  Code;  and 

(ii)  Which  has  its  principal  place  of 
business  in  the  United  States;  1snd. 

(iii)  In  which  a  majority  of  its  officers 
and  a  majority  of  its  Board  of  Directors 
or  other  like  body  vested  with  its 
management  are  citizens  of  the  United 
States;  or, 

(5)  An  accredited  college,  university, 
or  other  institution  of  higher  education 
created  or  organized  under  the  laws  of 
the  United  States,  or  of  any  State, 
including  a  county,  municipality,  or 
other  political  subdivision  thereof,  the 
District  of  Columbia,  or  of  a  territory  or 
possession  of  the  United  States:  or, 

(6)  An  agency  of  the  United  States,  or 
of  any  State  or  local  government,  the 
District  of  Columbia,  or  a  territory  or 
possession  of  the  United  States. 

Consortium  means  a  not-for-profit 
corporation,  association,  or  other  legal 
entity  formed  by  two  or  more  accredited 
educational  institutions  for  the  purpose 
of  sharing  educational  resources, 
conducting  research,  and/or  developing 
new  programs  to  enrich  or  expand  the 
opportunities  offered  by  its  members. 

Cross-cultural  activities  means 
activities  which  are  designed  to  promote 
exposure  and  interchange  between 
exchange  visitors  and  Americans  so  as 
to  increase  their  understanding  of  each 
other's  peoples,  culture,  and  institutions. 
Examples  of  such  activities  may  include 
a  reception  with  colleagues,  picnics, 
visits  to  state  capitols,  international 
festivals,  sporting  events,  rodeos,  visits 
to  farms,  cultural  events,  and  social 
events  in  the  local  communities. 

Designation  means  the  written 
authorization  supplied  by  the  Agency  to 
an  exchange  visitor  program  applicant 
to  conduct  an  exchange  visitor  program 
as  a  sponsor. 

Director  means  either  the  Director  of 
the  United  States  Information  Agency  or 
an  employee  of  the  Agency  acting  under 
a  delegation  of  authority  from  the 
Director. 

Exchange  visitor  means  any  foreign 
national  who  has  been  selected  by  a 
sponsor  to  participate  in  an  exchange 
visitor  program  and  who  is  seeking  to 
enter  or  has  entered  the  United  States 


temporarily  on  a  |-l  visa,  or  who  is 
seeking  to  acquire  or  has  acquired  such 
status  after  admission. 

Exchange  Visitor  Program  means  the 
international  exchange  program 
administered  by  the  Agency  to 
implement  the  Act  by  means  of 
educational  and  cultural  programs. 
When  "exchange  visitor  program"  is  set 
forth  in  lower  case,  it  refers  to  the 
individual  program  of  a  sponsor  which 
has  been  designated  by  the  Agency. 

Exchange  Visitor  Program  Services 
means  the  Agency  staff  delegated  by  the 
Director  to  administer  those  provisions 
of  the  Exchange  Visitor  Program  set 
forth  in  this  Part. 

Exchange  visitor's  government  means 
the  govenunent  of  the  country  of  the 
exchange  visitor's  nationality  or  where 
the  exchange  visitor  has  a  legal 
permanent  residence  to  which  he  or  she 
is  entiUed  to  return. 

Financed  directly  means  financed  in 
whole  or  in  part  by  the  United  States 
Government  or  the  exchange  visitor's 
government  with  funds  contributed 
directly  to  the  exchange  visitor  in 
connection  with  his  or  her  participation 
in  an  exchange  visitor  program. 

Financed  indirectly  means: 

(1)  Financed  by  an  international 
organization,  with  funds  contributed  by 
either  the  United  States  or  the  exchange 
visitor's  govenunent  for  use  in  financing 
international  educational  and  cultural 
exchanges,  or 

(2)  Financed  by  an  organization  or 
institution  with  funds  made  available  by 
either  the  United  States  or  the  exchange 
visitor's  government  for  the  purpose  of 
furthering  international  educational  and 
cultural  exchange. 

Fonn  IAP-66  means  a  Certificate  of 
Eligibility,  a  controlled  document  of  the 
Agency. 

Full  course  of  study  means  enrollment 
in  an  academic  program  of  classroom 
participation  and  study  at  an  accredited 
educational  institution  resulting  in  the 
award  of  not  less  than  12  semester  hours 
or  equivalent  of  academic  credit  per 
academic  term,  provided  howeven 

(1)  Secondary  school  students  shall 
satisfy  the  attendance  and  course 
requirements  of  the  state  of  temporary 
residence:  and 

(2)  Post-baccalaureate  students 
studying  in  the  United  States  shall 
satisfy  the  requirements  of  this  Part  by 
successful  completion  of  not  less  than 
nine  hours  or  equivalent  of  academic 
credit  per  academic  term  unless  engaged 
in  the  sanctioned  research  and  drafting 
of  a  thesis  necessary  for  award  of 
degree. 

Immediate  family  means  the  alien 
spouse  and  minor  unmarried  children  of 
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an  exchange  visitor  who  are 
accompanying  or  following  to  join  the 
exchange  visitor  and  who  are  aeeking  to 
enter  or  have  entered  the  United  States 
temporarily  on  a  )-2  visa  or  are  seeking 
to  acquire  or  have  acquired  such  status 
after  admission. 

/-visa  means  a  non-inunigrant  visa 
issued  pursuant  to  8  U.S.C 
1101(a)(15)(J].  A  H  visa  is  issued  to  the 
exchange  visitor.  ]-2  visas  are  issued  to 
the  exchange  visitor's  immediate  family. 

Reciprocity  means  the  participation  of 
a  United  States  citizen  in  an  educational 
and  cultural  program  in  a  foreign 
country  in  exchange  for  the  participation 
of  a  foreign  national  in  the  Exchange 
Visitor  Program.  Where  used  herein, 
"reciprocity"  shall  be  interpreted 
broadly;  reciprocity  does  not  require  a 
one-for-one  exchange  nor  that  exchange 
visitors  be  engaged  in  the  same  activity. 
For  example,  foreign  trainees  coming  to 
the  United  States  for  training  in 
American  banking  practices  and 
Americans  going  abroad  to  train  foreign 
nationals  in  public  administration  would 
be  considered  a  reciprocal  exchange, 
when  arranged  or  facilitated  by  the 
same  sponsor. 

Responsible  officer  means  the 
employee  or  officer  of  a  designated 
sponsor  who  has  been  listed  with  the 
Agency  as  assuming  the  responsibilities 
outlined  in  9  514.11.  The  designation  of 
alternate  responsible  officers  is 
permitted  and  encouraged.  The 
responsible  officer  and  any  alternate 
responsible  officer  must  be  a  United 
States  citizen  or  a  person  who  has  been 
lawfully  admitted  to  the  United  States 
for  permanent  residence. 

Sensor  means: 

(1)  Any,  United  States  federal,  state,  or 
local  government  agency; 

(2)  An  international  agency  or 
organization  of  which  the  United  States 
is  a  member  and  has  of^ces  in  the 
United  States:  or, 

(3)  A  reputable  organization  which  Is 
a  "citizen  of  the  United  States."  as  that 
term  is  defined  in  this  regulation;  and. 

(4)  Which  makes  an  application  as 
prescribed  to  the  Director  of  the  United 
States  Information  Agency  for 
designation  of  a  program  under  its 
sponsorship  as  an  exchange  visitor 
program  and  whose  application  is 
approved. 

Third  parly  means  an  individual  or 
non-designated  entity  upon  whom  the 
sponsor  relies,  in  whole  or  in  part  to 
carry  out  its  Exchange  Visitor  Program 
obligations  and  responsibilities. 

SS14.3    SpooMT  aDgMMy. 

Any  local,  state,  or  federal 
government  agency  or  any  other  legal 
entity  which  is  a  citizen  of  the  United 


States,  as  defined  by  these  regulations 
at  I  514.2,  is  eligible  to  apply  for 
designation  as  a  sponsor  of  an  exchange 
visitor  program  if  it  is  able  to: 

(a)  Demonstrate,  to  the  Agency's 
satisfaction,  the  ability  to  comply  and 
remain  in  continual  compliance  with  all 
provisions  of  Part  514;  and 

(b)  Meet  at  ail  times  its  financial 
obligations  and  responsibilities 
attendant  to  successful  sponsorship  of 
its  exchange  visitor  program. 

9  514.4    Pytlclpent  eHglMlty. 

Sponsors  may  select  foreign  nationals 
to  participate  in  their  exchange  visitor 
programs.  Participation  by  foreign 
nationals  in  an  exchange  visitor 
program  is  limited  to  individuals  who 
shall  be  engaged  in  the  following 
activities  in  the  United  States: 

(a)  Student  An  individual  who  is: 
(1)  Pursuing  a  recognized  full  course 

of  study  leading  to  or  culminating  in  the 
award  of  either  a  diploma  or  degree 
from  an  accredited  educational 
institution;  or 

(2]  Engaged  in  full-time  participation 
in  a  prescribed  course  of  study  of  less 
than  one  year  in  duration  sponsored  and 
conducted  by  an  accredited  educational 
institution. 

(b)  Scholar.  An  influential  or 
distinguished  person  coming  to  the 
United  States  on  a  short-term  visit  for 
the  purpose  of  observation,  consultation. 
or  demonstration  of  special  skills  at  a 
research  institution,  museum,  library, 
accredited  institution  of  higher 
education,  or  similar  type  of  institution. 

(c)  Trainee.  An  individual 
participating  in  a  structured  training 
program  conducted  by  the  selecting 
sponsor. 

(d)  Teacher.  An  individual  teaching 
full-time  in  an  accredited  primary  or 
secondary  school. 

(e)  Professor.  An  individual  primarily 
teaching,  lecturing,  observing,  or 
consulting  at  an  accredited  institution  of 
higher  education,  museum,  library,  or 
similar  type  of  institution.  A  professor 
may  also  conduct  research  with 
permission  of  the  responsible  o^icer. 
The  term  "professor"  does  not  include  a 
student  who  has  a  graduate  or  teaching 
assistantship. 

(f)  Researcher.  An  individual 
primarily  conducting  research, 
observing,  or  consulting  in  connection 
with  a  research  project  at  a  research 
institution,  museum.  Lbrary.  accredited 
institution  of  higher  education,  or  similar 
type  of  institution.  The  researcher  may 
also  teach  or  lecture  with  permission  of 
the  responsible  oHlcer.  The  term 
"researcher"  does  not  include  a  student 
who  has  a  graduate  research 
assistantship  or  a  laboratory  technician. 


(g)  Specialist  An  individual  of 
distinguished  merit  and  ability  coming 
to  the  United  States  for  the  purpose  of 
observation  and  consultation  at  a  senior 
organizational  leveL 

(h)  Other  Person  of  Similar 
Description.  An  individual  of 
description  similar  to  those  set  forth  in 
paragraphs  (a)  through  (g)  coming  to  the 
United  States  for  the  purpose  of 
teaching,  instructing  or  lecturing, 
studying,  observing,  conducting 
research,  consulting,  demonstrating 
special  skills,  or  receiving  training. 
Programs  designated  by  the  Agency  in 
this  category  include,  but  are  not  limited 
to: 

(1)  International  Visitor.  An 
individual  selected  by  the  Agency  who 
is  a  recognized  leader  or  potential 
leader,  expert  in  a  field  of  specialized 
knowledge  or  skill,  or  who  is  recognized 
as  an  influential  or  distinguished  person 
for  the  purpose  of  observation, 
consultation,  research,  training,  or 
demonstration  of  special  skills. 

(2)  Government  Visitor.  An  individual 
selected  by  a  United  States  local,  state, 
or  federal  government  agency  who  is  a 
recognized  leader  or  potential  leader, 
expert  in  a  field  of  specialized 
knowledge  or  skill,  or  who  is  recognized 
as  an  influential  or  distinguished  person 
for  the  purpose  of  observation, 
consultation,  research,  training,  or 
demonstration  of  special  skills. 

(3)  Camp  Counselor.  An  individual 
selected  to  be  a  counselor  in  a  summer 
camp  in  the  United  States  who  imparts 
skills  to  American  campers  and  teaches 
them  about  his  or  her  country. 

9514.5    Applcatlon  procedure. 

(a)  Any  entity  meeting  the  eligibility 
requirements  set  forth  in  9  514.3  may 
apply  to  the  Agency  for  designation  as  a 
sponsor.  Such  application  shall  be  made 
on  Form  IAP-37  ("Exchange  Visitor 
Program  Application")  and  filed  with  the 
Agency's  Exchange  Visitor  Program 
Services. 

(b)  The  application  shall  set  for^  In 
detail,  the  applicant's  proposed 
exchange  program  activity  and  shall 
demonstrate  its  prospective  ability  to 
comply  with  Exchange  Visitor  Program 
regulations. 

(c)  The  applicant  must  provide: 

(1)  Evidence  of  legal  status  as  a 
corporation,  partnership,  or  other  legal 
entity  (e.g.,  charter,  proof  of 
incorporation,  partnership  agreement,  as 
applicable)  and  current  certificate  of 
good  standing: 

(2)  Evidence  of  financial  responsibility 
as  set  forth  at  9  514.9(e); 

(3)  Evidence  of  accreditation  if  the 
applicant  is  an  educational  institution; 
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(4)  Evidence  of  licensure,  if  required 
by  local,  state,  or  federal  law,  to  carry 
out  the  activity  for  which  it  is  to  be 
designated; 

(5)  A  resolution  or  directive  by  the 
applicant's  governing  body  authorizing 
the  application  for  sponsor  designation; 
and 

(6)  Certification  by  the  applicant  that 
it  and  its  responsible  officer  and 
alternate  responsible  officers  are 
citizens  of  the  United  States  as  defined 
at  9  514.2  using  the  language  set  forth  in 
appendix  A. 

(d)  The  Agency  may  request  any 
additional  information  or  documentation 
which  it  deems  necessary  to  evaluate 
the  application. 

9514.6  Deslgnetion. 

(a)  Upon  a  favorable  determination 
that  the  proposed  exchange  program 
meets  all  statutory  and  regulatory 
requirements,  the  Agency  may,  in  its 
sole  discretion,  designate  an  entity 
meeting  the  eligibility  requirements  set 
forth  in  9  514.3  as  an  exchange  visitor 
program  sponsor. 

(b)  Designation  shall  confer  upon  the 
sponsor  authority  to  engage  in  one  or 
more  activities  specified  in  9  514.4.  A 
sponsor  shall  not  engage  in  activities  not 
specifically  authorized  in  its  written 
designation. 

(c)  Designations  are  effective  for  a 
period  of  five  years.  In  its  discretion,  the 
Agency  may  designate  programs, 
including  pilot  or  experimental 
programs,  for  less  than  five  years. 

9514.7  Rsdeslgnatloa 

(a)  Upon  expiration  of  a  given 
designation  term,  sponsors  may  seek 
redesignation  for  another  Hve  year  term. 

(b)  Applications  for  redesignation 
shall  be  accompanied  by  the 
documentation  specified  at  9  514.S(c) 
and  such  additional  documentation  as 
the  Agency  may  request. 

(c)  Applications  for  redesignation 
shall  be  evaluated  according  to  the 
criteria  set  forth  at  9  514.6(a)  taking  into 
account  the  applicant's  prior  record  as 
an  exchange  visitor  program  sponsor. 

(d)  In  order  to  avoid  discontinuity  in 
its  exchange  visitor  program,  a  sponsor 
seeking  redesignation  should  apply  to 
the  Agency  no  less  than  six  months 
prior  to  the  expiration  date  of  its 
designation. 

9  514J    Qeneral  program  raquirement*. 

(a)  Reciprocity.  (1)  In  the  conduct  of 
their  exchange  programs,  sponsors  shall 
ensure  the  fullest  possible  reciprocity. 

(2)  In  those  situations  where  the 
opportunity  for  reciprocity  is  limited  or 
not  possible,  the  sponsor  must  present 
evidence  satisfactory  to  the  Agency  as 


to  why  no,  or  only  limited,  reciprocity  is 
possible.  In  cases  where  only  limited 
reciprocity  is  possible,  the  Agency  after 
consultation  with  the  sponsor,  will 
establish  reasonable  reciprocity  goals. 
In  cases  where  no  reciprocity  is 
possible,  the  Agency,  in  its  discretion, 
may  waive  this  requirement  upon  a 
determination  by  the  Agency  that  the 
proposed  program  will  nevertheless 
further  the  purpose  of  the  Act. 

(b)  Cross-cultural  Activities.  Sponsors 
shall  provide,  throughout  their  exchange 
visitor  programs,  a  reasonable  amount 
of  cross-cultural  activity  both  on  and 
away  from  the  site  where  the  exchange 
activities  are  centered.  Reasonableness 
shall  be  determined  by  the  needs  and 
interests  of  the  particular  category  of 
exchange  visitors. 

(c)  Size  of  Program.  (1)  Sponsors, 
other  than  federal  government  agencies, 
shall  have  no  less  than  Ave  exchange 
visitors  per  calendar  year. 

(2)  In  response  to  a  sponsor's  request, 
the  Agency  shall  determine,  in  its 
discretion,  the  number  of  Forms  IAP-€6 
to  be  issued  to  each  sponsor  each 
calendar  year.  If  additional  forms  are 
needed,  the  sponsor  may  submit  an 
additional  request  to  the  Agency. 

(d)  Minimum  Duration  of  Program. 
Sponsors,  other  than  federal  government 
agencies,  shall  provide  each  exchange 
visitor,  except  scholars  and  government 
visitors,  with  a  minimum  length  of  stay 
in  the  United  States  of  three  weeks. 

9  514.9   Qenenri  obNgstions  of  sponsora. 

(a)  Adherence  to  Agency  Regulations. 
Sponsors  are  required  to  adhere  to  all 
regulations  set  forth  in  part  514. 

(b)  Legal  Status.  Sponsors  shall 
maintain  legal  status.  A  change  in  a 
sponsor's  legal  status  (e.g.  partnership  to 
corporation)  shall  require  application  for 
designation  of  the  new  legal  entity. 
Designation  is  not  transferable  or 
assignable. 

(c)  Accreditation  and  Licensure. 
Sponsors  shall  remain  in  compUance 
with  all  local,  state,  federal,  and 
professional  requirements  necessary  to 
carry  out  the  activity  for  which  they  are 
designated,  including  accreditation  and 
licensure,  if  applicable. 

(d)  Representations  and  Disclosures. 
Sponsors  shall  provide  accurate  and 
complete  information  concerning  their 
exchange  visitor  programs  to  the 
Agency,  exchange  visitors,  and  the 
public.  Sponsors  shall: 

(1)  Provide  literature  to  prospective 
exchange  visitors  which  clearly  explains 
the  activities,  costs,  conditions,  and 
restrictions  of  the  program; 

(2)  Except  for  United  States 
Government  sponsors,  not  represent 
that  the  program  is  endorsed,  sponsored. 


or  supported  by  the  Agency  or  the 
United  States  Government;  and 

(3)  Not  use,  print,  or  divulge  the 
program  designation  number  except  on 
completed  Forms  IAP-e6  and  In 
communications  with  the  Agency  or 
other  interested  Federal,  state,  and  local 
government  agencies. 

(e)  Financial  Responsibility.  (1) 
Sponsors  shall  maintain  the  Hnancial 
capability  to  meet  at  all  times  their 
financial  obligations  and  responsibilities 
attendant  to  successful  sponsorship  of 
their  exchange  visitor  programs. 

(2)  The  Agency  may  require  non- 
government sponsors  to  provide 
evidence  satisfactory  to  the  Agency  that 
funds  necessary  to  fulflll  all  obligations 
and  responsibilities  attendant  to 
sponsorship  of  exchange  visitors  are 
readily  available  and  in  the  sponsor's 
control,  Including  such  supplementary  or 
explanatory  financial  information  as  the 
Agency  may  deem  appropriate. 

(3)  The  Agency  may,  in  its  sole 
discretion,  require  any  non-government 
sponsor  to  secure  a  payment  bond  in 
favor  of  the  Agency  guaranteeing  all 
financial  obligations  arising  from  the 
sponsorship  of  exchange  visitors. 

(f)  Staffing.  Sponsors  shall  ensure 
adequate  staffing  in  the  administration 
of  their  exchange  visitor  programs. 
Sponsors  shall  ensure  that  their 
employees,  officers,  and  agents  and 
third  parties  involved  in  the 
administration  of  their  exchange  visitor 
programs  are  adequately  qualified  and 
trained  and  comply  with  the  Exchange 
Visitor  Program  regulations. 

(g)  Appointment  of  Responsible 
Officer.  (1)  The  sponsor  shall  appoint  a 
responsible  officer  and  such  alternate 
responsible  officers  as  may  be 
necessary  to  perform  the  duties  set  forth 
at  9  514.11. 

(2)  The  responsible  officer  and    " 
alternate  responsible  officers  shall  be 
employees  or  officers  of  the  sponsor. 
The  Agency  may,  however,  in  its 
discretion,  authorize  the  appointment  of 
an  agent  of  the  sponsor  who  is  not  an 
employee  or  officer  to  serve  as  an 
alternate  responsible  officer. 

(3)  The  Agency  may,  in  its  discretion, 
direct  the  replacement  of  the 
responsible  officer  or  any  alternate 
responsible  o^icers  when  such  officers 
demonstrate  a  disregard  for  Agency 
regulations. 

(4)  The  Agency  may,  in  its  discretion, 
limit  the  number  of  alternate  responsible 
officers  appointed  by  the  sponsor. 

9  514.10    Program  sdministratton. 

Sponsors  are  responsible  for  the 
effective  administration  of  their 
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exchange  visitor  programs.  These 
responsibilities  include: 

(a)  Selection  of  Exchange  Visitors. 
Sponsors  shall  screen  and  select 
prospective  exchange  visitors  to  ensure 
that  they  are  eligible  for  program 
participation,  and  that  the  program  is 
suitable  to  the  exchange  visitor's 
background,  needs,  and  experience. 

(b)  Pre-atrival  Information.  Sponsors 
shall  provide  exchange  visitors  with  pre- 
arrival  materials  including,  but  not 
limited  to,  information  on: 

(1)  The  purpose  of  the  Exchange 
Visitor  Program; 

(2)  The  two-year  foreign  residence 
requirement; 

(3)  Travel  and  entiy  into  the  United 
States: 

(4)  Housing; 

(5)  Fees  payable  to  the  sponsor  and 
other  costs  that  the  exchange  visitor  will 
likely  incur  while  in  the  United  States; 

(6)  Health  care  and  insurance;  and 

'  (7)  Other  information  which  will  assist 
exchange  visitors  to  prepare  for  their 
stay  in  the  United  States. 

(c)  Orientation.  Sponsors  shall 
provide  orientation  for  at!  exchange 
visitors.  Sponsors  are  encouraged  to 
provide  orientation  for  the  immediate 
family  members  of  exchange  visitors, 
especially  those  who  are  expected  to  be 
in  the  United  States  for  more  than  one 
year.  Orientation  shall  include,  but  not 
be  limited  to,  providing  infonnatioii 
concerning: 

(1)  Life  and  customs  in  the  United 
States  and  the  local  community; 

(2)  Local  community  resources  (e.g. 
public  transportation,  schools,  libraries, 
recreation  centers,  and  banks); 

(3)  A  description  of  the  program  in 
which  the  exchange  visitor  is 
participating; 

(4)  Rules  that  the  exchange  visitor  and 
his  or  her  family  are  required  to  follow; 

(5)  Address  of  the  sponsor  and  the 
name  and  telephone  number  of  the 
responsible  ofTicer.  and 

(6)  Address  and  telephone  number  of 
the  Exchange  Visitor  Program  Services 
of  the  Agency  and  a  copy  of  the 
Exchange  Visitor  I*rogram  brochure 
outlining  the  regulations  relevant  to  the 
exchange  visitors. 

(d)  Form  IAP-66  and 
Communications.  Sponsors  shall  ensure 
that  only  the  responsible  officer  or 
alternate  responsible  officers  issue 
Forms  IAP-66.  The  Agency  prefers 
official  conununications  be  channeled 
through  the  responsible  officer. 

(e)  Monitoring  of  Exchange  Visitors. 
Sponsors  shall  monitor  the  exchange 
visitors  participating  in  their  programs. 
Sponsors  shall: 

(1)  Ensure  that  the  activity  in  which 
the  exchange  visitor  is  engaged  is 


consistent  with  the  category  and  activity 
listed  on  the  exchange  visitor's  Form 
lAP-aft 

(2)  Monitor  the  progress  and  welfare 
of  the  exchange  visitor  and 

(3)  Require  the  exchange  visitor  to 
keep  the  sponsor  apprised  of  his  or  her 
address  and  telephone  number,  and 
maintain  such  information. 

(f)  Requests  by  the  Agency.  Sponsors 
shall  furnish  to  the  Agency  all 
information,  reports,  documents,  books, 
files,  and  other  records  requested  by  the 
Agency  on  all  matters  related  to  the 
sponsor's  exchange  visitor  programs. 

(g)  Inquiries  and  Investigations. 
Sponsors  shall  cooperate  to  the  fullest 
extent  with  any  inquiry  or  investigation 
that  may  be  imdertaken  by  the  Agency. 

(h)  Retention  of  Records.  Sponsors 
shall  retain  alt  records  related  to  their 
exchange  visitor  program  for  three 
years. 

9514.11  DutlM  Of  rmponsttile  Officer*. 
Responsible  officers  shall  train  and 

supervise  alternate  responsible  officers. 
Responsible  officers  and  alternate 
responsible  officers  shall: 
'  (a)  Advisement  and  Assistance. 
Ensure  that  the  exchange  visitor  obtains 
sufficient  advice  and  assistance  to 
facilitate  the  successful  completion  of 
the  exchange  visitor's  program. 

(b)  Communications.  Conduct  all 
communications  relating  to  the 
exchange  visitor  program  with  the 
Agency,  the  United  States  Immigration 
and  Naturalization  Service,  or  United 
States  Department  of  State.  Reference  to 
the  sponsor's  program  number  shall  be 
made  on  any  correspondence  with  the 
Agency. 

(cl  Custody  of  the  Form  IAP-66.  Act 
as  custodian  for  the  control,  issuance, 
and  disbursement  of  Form  IAP-6e  as  set 
forth  in  {  514.12. 

(d)  Agency's  Codebook  and 
Instructions.  Comply  with  the  Agency's 
current  Codebook  and  Instructions  for 
Responsible  Officers. 

8514.12  Control  or  Fonna  IAP-«6. 

Forms  LAP-eo  shall  be  used  only  for 
authorized  purposes.  To  maintain 
adequate  control  of  Forms  L\P-e6, 
responsible  officers  or  alternate 
responsible  officers  shall: 

(a)  Requests.  Submit  written  requests 
to  the  Agency  for  a  one  year  supply  of 
FormlAP-ee. 

(b)  Verification.  Prior  to  issuing  Form 
LAP-e6,  verify  that  the  exchange  visitor 

(1)  Is  eligible,  qualified,  and  accepted 
for  the  program  in  which  he  or  she  will 
be  participating; 

(2)  Possesses  adequate  financial 
resources  to  complete  his  or  her 
program;  and 


(3)  Possesses  adequate  financial 
resources  to  support  any  accompanying 
dependents. 

(c)  Issuance  of  Form  IAP-66.  Issue  the 
Form  IAP-66  only  so  as  to: 

(1)  Facilitate  the  entry  of  a  new 
participant  of  the  Exchange  Visitor 
Program; 

(2)  Extend  the  stay  of  an  exchange 
visitor, 

(3)  Facilitate  program  transfer, 

(4)  Replace  a  lost  or  stolen  Form  IAP- 
66; 

(5)  Facilitate  entry  of  an  exchange 
visitor's  alien  spouse  or  minor 
unmarried  children  into  the  United 
States;  or 

(6)  Report  a  change  of  funding  when  a 
non-govemment  sponsored  exchange 
visitor  begins  to  receive  direct  or 
indirect  financing  as  defined  in  S  51^ 

(7)  Facilitate  re-entry  of  an  exchange 
visitor  who  has  traveled  outside  the 
United  States  during  the  program;  or 

(8)  Facilitate  a  change  of  category 
when  permitted  by  the  Agency. 

(d)  Safeguards.  (1)  Store  Forms  IAP-66 
securely  to  prevent  unauthorized  use; 

(2)  Prohibit  transfer  of  any  blank  Form 
IAP-66  to  another  sponsor  or  other 
person  unless  authorized  in  writing  (by 
letter  or  facsimile)  by  the  Agency  to  do 
so; 

(3)  Notify  the  Agency  promptly  by 
telephone  (confirmed  promptly  in 
writing)  or  facsimile  of  the  document 
number  of  any  completed  or  blank  Form 
IAP-66  that  is  lost  or  stolen; 

(4)  Not  send  a  prospective  exchange 
visitor  a  Form  LAP-6e  if  a  Form  1-20  has 
been  sent  by  the  sponsor,  unless  the 
Form  1-20  has  been  returned  or  reported 
lost;  and 

(5)  Forward  the  completed  Form  LAP- 
66  only  to  an  exchange  visitor,  either 
directly  or  via  an  employee,  officer,  or 
agent  of  the  sponsor. 

(e)  Accounting.  (1)  Maintain  a  record 
of  all  Forms  lAF-66  received  by  the 
sponsor, 

(2)  Destroy  damaged  and  unusable 
Forms  IAP-66  on  the  sponsor's  premises 
after  making  a  record  of  such  forms  (e.g. 
forms  with  errors  or  forms  damaged  by 
a  printer);  and 

(3)  Request  exchange  visitors  and 
prospective  exchange  visitors  return  any 
unused  Form  IAP-66  sent  to  them  and: 

(i)  make  a  record  of  Forms  IAP-66 
which  are  returned  to  the  sponsor  and 
destroy  them  on  the  sponsor's  premises; 
and 

(ii)  make  a  record  of  Forms  LAP-66  not 
returned  to  the  sponsor  within  90  days 
of  the  expected  program  commencement 
date. 
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814.19    NOuimDon  rw)uraflMfm. 

(a)  Change  of  Circumstances. 
Sponsors  shall  notify  the  Agency 
promptly  In  writing  of  any  of  the 
following  circumstances: 

(1)  Change  of  address,  telephone,  or 
facsimile  number; 

(2)  Change  in  the  composition  of  the 
sponsoring  organization  such  that  it 
affects  its  citizenship  as  defined  by 

5  514.2: 

(3)  Change  of  the  responsible  officer 
or  alternate  responsible  officers; 

(4)  A  major  change  of  ownership  or 
control  of  the  sponsor's  organization; 

(5)  Change  in  financial  circumstances 
such  that  the  sponsor  may  be  unable  to 
comply  with  its  obligations  as  set  forth 
in  514.9(e); 

(6)  Loss  of  licensure  or  accreditation; 

(7)  Loss  or  theft  of  Forms  L\P-66  as 
specified  at  9  514.12(d)(3);  or 

(8)  Termination  of  its  exchange  visitor 
program. 

(b)  Crisis  or  Emergency.  Sponsors 
shall  inform  the  Agency  promptly  by 
telephone  or  facsimile  of  any  crisis  or 
serious  emergency  involving  the  health 
of  an  exchange  visitor  or  which  may 
have  an  adverse  impact  on  the 
diplomatic  relations  of  the  United  States 
Government. 

(c)  Status  of  Exchange  Visitor. 

(1)  Sponsors  shall  notify  the  Agency 
and  the  Immigration  and  Naturalization 
Service  in  writing  when; 

(i)  the  exchange  visitor  has  completed 
or  withdrawn  from  a  program  prior  to 
the  ending  date  on  his  or  her  Form  IAP- 
66; 

(ii)  the  exchange  visitor  ceases  to 
maintain  exchange  visitor  status;  or 

(iii)  an  exchange  visitor's  participation 
in  the  Exchange  Visitor  Program  is 
terminated  in  accordance  with  9  514.40. 

(2)  Such  notification  shall  include: 
(i)  the  reason  for  notification; 

(ii)  admission  number  on  the 
exchange  visitor's  Form  1-04;  and 

(iii)  a  copy  of  the  exchange  visitor's 
most  recent  Form  LAP-e6. 

9  514.14    Insurance. 

(a)  Sponsors  shall  ensure  that  an 
insurance  policy  is  continuously  in 
effect  which  covers  eech  exchange 
participant  and  any  accompanying 
dependents  on  a  f-visa  for  illness, 
health,  and  accidents  for  the  period  of 
time  that  the  visitors  are  present  in  the 
United  States.  Minimum  levels  of 
coverage  shall  provide: 

(1)  Medical  benefits  of  $50,000  per 
accident  or  illness;  and 

(2)  Repatriation  of  remains  in  the 
amount  of  $7,500; 

(3)  Expenses  associated  with  the 
medical  evacuation  of  the  exchange 


visitor  to  his  or  her  home  country  in  the 
amount  of  $10.00a 

(b)  Any  insurance  policy  secuied  to 
fuliElll  the  requirements  of  this  section 
shall  be  underwritten  by  a  United  States 
state-chartered  corporation  having  an 
A.M.  Best  policyholder  rating  of  "A"  or 
above.  Such  policies: 

(1)  May  require  a  waiting  period  for 
pre-existing  conditions  which  is 
reasonable  as  determined  by  current 
industry  standards; 

(2)  May  include  a  deductible  not  in 
excess  of  $100  per  insured  period;  and 

(3)  Shall  not  exclude  coverage  for 
perils  inherent  to  the  activities  of  the 
exchange  program. 

9514.15   Anmial  reports. 

Sponsors  shall  submit  an  annual 
report  to  the  Agency.  Such  report  shall 
be  filed  on  an  academic  or  calendar 
year  basis,  as  directed  by  the  Agency, 
and  shall  contain  the  following: 

(a)  Program  Report  and  EvaJuaUon.  A 
brief  summary  of  the  activities  in  which 
exchange  visitors  were  engaged, 
including  an  evaluation  of  program 
effectiveness; 

(b)  Reciprocity.  A  description  of  the 
nature  and  extent  of  reciprocity 
occurring  in  the  sponsor's  exchange 
visitor  program  during  the  reporting 
yean 

(c)  Cross-cultural  Activities.  A 
summary  of  the  cross-cultural  activities 
provided  for  its  exchange  visitors  during 
the  reporting  yean 

(d)  Proof  of  Insurance.  Certification  of 
insurance  coverage  for  all  exchange 
visitors  as  required  by  9  514.14. 

(e)  Form  IAP-66  Usage.  A  report  of 
Form  LAP-66  usage  during  the  reportipg 
year  setting  forth  the  following       ^ 
information: 

(1)  The  total  number  of  blank  Forms 
lAP-ee  received  from  the  Agency  during 
the  reporting  yean 

(2)  The  total  number  of  Forms  IAP-66 
voided  or  destroyed  by  the  sponsor 
during  the  reporting  year  and  the 
document  numbers  of  such  forms: 

(3)  The  total  number  of  Forms  IAP-6e 
issued  to  potential  exchange  visitora 
that  were  returned  to  the  sponsor  or  not 
used  for  entry  into  the  United  States; 
and 

(4)  The  total  number  and  document 
identification  number  sequence  of  all 
blank  Forms  LAP-66  in  the  possession  of 
the  sponsor  on  December  31  of  the 
reporting  year. 

(f)  Program  Transfers.  A  list  of 
program  transfers  granted  to  exchange 
visitors,  set  forth  by  Form  LAP-66 
document  number,  name,  category  of 
participation,  home  country,  date 
through  which  the  exchange  visitor's 


stay  is  extended,  and  the  reason  for 
transfen 

(g)  Change  of  Visa  Statas.  A  list,  set 
forth  by  Form  LAP-66  document  number, 
name,  category  of  participation,  home 
country,  and  date,  detailing: 

(1)  Aliens  who  acquired  J-visa  status 
by  transfer  from  another  visa  category 
and  the  type  of  visa  from  which  they 
transferred; 

(2)  Exchange  visitors  who  transferred 
to  another  visa  and  the  type  of  visa  to 
which  they  transferred;  and, 

(3)  Exchange  visitors  who  applied  for 
permanent  residence: 

(h)  Program  Terminations.  A  list  of 
exchange  visitors  whose  program  was 
prematurely  terminated  prior  to  the  date 
indicated  on  the  Form  LAP-66  during  the 
year  set  forth  by  name,  and  Form  LAP- 
66  document  number,  and  the  reason  for 
termination; 


J 


9  514.16 

Subpart  0    OpecHIc  Program 

S«c. 

614.20  Professors  and  Researchen  [Reserved) 

514.21  Scholars  [Reserved] 

614.22  Trainees  (Reserved) 

514.23  College  and  University  Students 
[Reserved] 

614.24  Teachers  [Reserved] 

614.25  Secondary  School  Students 
(Reserved] 

514.26  Specialists  [Reserved] 

514.27  Biomedical  Reseachert  [Reserved] 

514.28  Physicians  [Reserved] 

614.29  Internationa)  Visitors  [Reserved] 

614.30  Covemnient  Visitors  [Reserved] 
614  Jl    Camp  Counselors  [Reserved] 

SubfMvt  C— Status  of  Exchange 
Visitora 

9  514.40   Tennlnetion  of  Exctienge  Visftof 


A  sponsor  shall  terminate  an 
exchange  visitor's  participation  in  its 
program  when  the  exchange  visiton 

(a)  Fails  to  pursue  the  activities  for 
which  he  or  she  was  admitted  to  the 
United  States; 

(b)  Is  unable  to  continue:  or 

(c)  Violates  of  the  rules  and 
regulations  governing  the  sponsor's 
program  sufficient  to  warrant 
termination. 

614.41  Change  of  category.  [Reserved] 

514.42  Transfer  of  program.  (Reserved] 

514.43  Extension  of  stay.  [Reserved] 

514.44  Two-year  foreign  residence 
requirement.  [Reserved] 
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Subpart  D—Sanctlona 
§514.50    SanetkNW  [R«Mrv«d] 

Subpart  E— Termination  and 
Revocation  of  Programs 

§514.60    TfmtoMttonold— IgnaMon. 

Designation  shall  be  terminated  when 
any  of  the  circumstances  set  forth  in  this 
section  occur. 

(a)  Voluntary  Termination.  A  sponsor 
may  voluntarily  terminate  its 
designation  by  notifying  the  Agency  of 
such  intent.  The  sponsor's  designation 
shall  terminate  upon  such  notification. 
Such  sponsor  may  reapply  for 
designation. 

(b)  Inactivity.  A  sponsor's  designation 
shall  automatically  terminate  for 
inactivity  if  the  sponsor  fails  to  comply 
with  the  minimum  size  or  duration 
requirements,  as  specified  in  S  514.8  (c) 
and  (d),  in  any  twelve  month  period. 
Such  sponsor  may  reapply  for  program 
designation. 

(c)  Failure  to  File  Annual  Reports.  A 
sponsor's  designation  shall 
automatically  terminate  if  the  sponsor 
fails  to  nie  annual  reports  for  two 
consecutive  years.  Such  sponsor  is 
eligible  to  reapply  for  program 
designation  upon  the  Hling  of  the  past 
due  annual  reports. 

(d)  Change  in  Ownership  or  Control. 
An  exchange  visitor  program 
designation  is  not  assignable  or 
transferable.  A  major  change  in 
ownership  or  control  automatically 
terminates  the  designation.  However, 
the  successor  sponsor  may  apply  to  the 
Agency  for  redesignation  and  may 
continue  its  exchange  visitor  activities 
while  approval  of  the  application  for 
redesignation  is  pending  before  the 
Agency. 

(1)  With  respect  to  a  for-profit 
corporation,  a  major  change  in 
ownership  shall  be  deemed  to  have 
occurred  when  thiry-three  and  one-third 
percent  (33  1/3  percent)  or  more  of  its 
stock  is  sold  or  otherwise  transferred; 

(2)  With  respect  to  a  not-for-profit 
corporation,  a  major  change  of  control 
shall  be  deemed  to  have  occurred  when 
fifty  percent  or  more  of  the  board  of 
trustees,  or  other  like  body  vested  with 
its  management,  is  replaced. 

(e)  Loss  of  Licensure  or  Accreditation. 
A  sponsor's  designation  shall 


automatically  terminate  in  the  event 
that  the  sponsor  fails  to  remain  in 
compliance  with  local,  state,  federal,  or 
professional  requirements  necessary  to 
carry  out  the  activity  for  which  it  is 
designated,  including  loss  of 
accreditation  or  licensure. 

(f)  Failure  to  Apply  for  Redesignation. 
Prior  to  the  conclusion  of  its  current 
designation  period,  the  sponsor  is 
required  to  apply  for  redesignation 
pursuant  to  the  terms  and  conditions  of 
S  514.7.  Failure  to  apply  for 
redesignation  will  result  in  the 
automatic  termination  of  the  sponsor's 
designation.  If  so  terminated,  the  former 
sponsor  may  apply  for  a  new 
designation,  but  the  program  activity 
will  be  suspended  during  the  pendency 
of  the  application. 

§  514.61    Rcvocattoa 

A  designation  may  be  terminated  by 
revocation  for  cause  as  specified  in 
S  514.40.  A  sponsor  whose  designation 
has  been  revoked  may  not  apply  for  a 
new  designation. 

§514.62    RMponslbUlties  Of  ttM  sponsor 
upon  termination  or  rwvocatlon. 

Upon  termination  or  revocation  of  its 
designation,  the  sponsor  shall: 

(a)  Fulfill  its  responsibilities  to  all 
exchange  visitors  who  are  in  the  United 
States  at  the  time  of  the  termination  or 
revocation; 

(b)  Notify  exchange  visitors  who  have 
not  entered  the  United  States  that  the 
program  has  been  terminated  unless  a 
transfer  to  another  designated  program 
can  be  obtained;  and 

(c)  Return  all  Forms  IAP-66  in  the 
sponsor's  possession  to  the  Agency 
within  30  days  of  program  termination 
or  revocation. 

Appendix  A  to  Part  514 — Certi%atioa  of 
Responsible  Officers  and  Sponsors 

In  accordance  with  the  requirement  at 
{  514.S(c)(5).  the  text  of  the  certificaUons 
shall  read  as  follows: 

1.  Responsible  Officers  and  Alternate 
Responsible  Officers. 

I  hereby  certify  that  I  am  the  responsible 
officer  (or  alternate  responsible  officer, 
specify)  for  exchange  visitor  program  number 

,  and  that  I  am  a  United  States  citizen 

or  permanent  resident.  I  understand  that  the 
United  States  Information  Agency  may 
request  supporting  documentation  as  to  my 
citizenship  or  permanent  residence  at  any 


time  and  that  I  must  supply  such 
documentation  when  and  as  requested. 
(Name  of  organization)  agrees  that  my 
inability  to  substantiate  the  representation  of 
citizenship  or  permanent  residence  made  in 
this  certification  will  result  in  the  immediate 
withdrawal  of  its  designation  and  the 
immediate  return  of  or  accounting  for  all 
Forms  IAP-6e  transferred  to  it 
Signed  in  ink  by 

(Name) 


(Tide) 
Witness: 


This- 


.  day  of. 


,19_ 


Subscribed  and  sworn  to  before  me  this 
day  of ,  19 . 


Notary  Public 

2.  Sponsors. 

I  hereby  certify  that  I  am  an  officer  of 
(Name  of  Organization)  with  the  title  of 
(specify):  that  I  am  authorized  by  the  (Board 
of  Directors,  Trustees,  etc.)  to  sign  this 
certification  and  bind  (Name  of 
Organization);  and  that  a  true  copy  certified 
by  (Board  of  Directors,  Trustees,  etc.)  of  such 
authorization  is  attached.  I  further  certify  that 
(Name  of  Organization)  is  a  citizen  of  the 
United  States  as  that  term  is  defined  at  22 
CFR  514.2.  (Name  of  Organization)  agrees 
that  inability  to  substantiate  the 
representation  of  citizenship  made  in  this 
certification  will  result  in  the  immediate 
^withdrawal  of  its  designation  and  the 
immediate  return  of  or  accounting  for  all 
Forms  IAP-.e6  transferred  to  it. 

Signed  in  ink  by 


(Name) 


(Title) 
Attestation/Witness: 


This. 


day  of. 


,19_ 


Subscribed  and  sworn  to  before  me  this 
day  of  ,  19    . 

Notary  Public 

Appendix  B — Form  IAP-37  Exchange  Visitor 
Prt^gram  Application 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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GENERAL  COUNSEL.  EXCHANGE  VISITOR  FAOLITATIVE  STAFF 
EXCHANGE-VISITOR  PROGRAM  APPLICATION 


R)RM  APPCOVEO  O  JiA 
NO.  31I*«Q»      0^    ' 


StRiAL  NO.  (Net  to  bm  nilmi  in  by 
mp^licmtt) 


NAME  ANO  AOORESS  OF  SPONSORING  ORGANIZATION 


NAME  AMO  TITLE  OF  RESPONSlOLC  OFFICER 


NAME  ANO  TITLE  OF  ALTERNATE  RESPONSIBLE  OFFICER 


T«l«pl*ow  NunibJc" 


T*laph«na  Number 


APPLICATION  (0>»ckf^ 

i      I    NEW 

i       I AMENOMENT 


SECTION  I  •  PROGRAM  PARTICIPAMT  DATA 


I .  PARTICIPATION   8T  CATEGORY    (luteal*  total  ns.  onrf  qppioMiina**  dkirotion  of  ttoy  m  aocfc  calm^ory  or  <otogonm») 


ou«A- 
Tiow 


NUUBCR 


BUHK- 
TION 


TION 


A.tTUOCNT 


C.TOCmCK 


e.l.SVCCt  ALIST 


•US./INO.    AMO 
OTHEN   TRAINCES 


O.PMOFCSSOM 


F.  IN  T'L    VISITOR 


C.  PROFESSIONAL 

THA.HgE 


(See  reverse  stde  lot  de/initions  o/  types  of  pmrttciptmts  {Mtl  gemertU  limilatioms.o/  slay  (22  CFR  il4.2  mmJ  it4.2iU 


2.  METHOD  OF   SELECTION 


3.    ARRANCEMENTS    FOR    FINANCIAL   SUPPORT    OF   EXCHANGE   VI&lTdH   iMhILC   IH   TME   UNITED   STATES   Upocily 
ond  onownf  e/  lu«*4ing) 


SECTION  II  •  PROGRAM  DATA 


«.  OUTLINE  OF  PROPOSED  ACTIVITICS 


S.  ARRANGEMENTS  WOm  SUPERVISION  ANO  DIRECTION 


S.  PURPOSE  OR  OSJECTIVC 


T.  ROLC  OP  OTHER  ORGANIZATIONS  ASSOCIATED  WITH  PROGRAM  (H  mtyl 


SECTION  III  .  CERTIPICATIOM 


I  owi/y  Ihtu  m/bwilMR  givm  m  Ait  ^pliembom  is  ttu*  lo  l^  best  of  my  kmottiedf  mtd  httie/. 


DATE 


SIGNATURE  OF  RESPONSIBLE  OFFICER 


IAP-37(4«Q| 

MUJNO  COOC  MSO-OI-C 


aee  aeveasc  soc  for  instrucdona 
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Instnictioos 

If  additional  space  is  needed  in  supplying 
answers  to  any  questions,  please  use 
continuation  sheets  on  plain  white' paper. 

In  connection  with  study,  training,  or 
research  involved  in  the  program,  submit 
information  or  evidence  with  respect  to  the 
approval,  recognition,  or  accreditation  of  the 
agency  or  institution,  copies  of  annual 
reports,  institutional  catalogs,  and  the  like, 
that  may  be  required  in  establishing  the 
eligibility  of  the  program  for  designation. 

Mail  this  application  to  the  General 
Counsel,  Exchange  Visitor  Facilitative  Staff, 
United  States  Information  Agency. 
Washington.  DC  20547.  At  least  45  days 
should  be  allowed  for  review  of  application. 

N.B.  The  attention  of  all  applicants  is 
specifically  directed  to  sections  514.11,  514.12. 
514.13.  and  514.14  of  the  Exchange  Visitor 
regulations  (22  CFR  514)  which  outline  the 
responsibilities  assumed  by  sponsors  of 
designated  programs. 

514.2  Types  of  participants. 

Participants  include,  but  are  not  limited  to, 
the  following  types: 

(a)  A  "student,"  for  the  purposes  of 
pursuing  formal  courses,  or  any  combination 
of  courses,  research,  or  teaching,  leading  to  a 
recognized  degree  or  certificate,  in  an 
established  school  or  institution  of  learning. 
Upon  receipt  of  a  degree  or  certificate,  a 
student  may  be  granted  up  to  a  maximum  of 
IB  months  of  practical  training,  provided:  (1) 
The  training  is  needed  to  round  o^  the 
academic  studies,  (2)  the  training  is  not 
available  in  the  student's  home  country,  (3) 
the  training  is  directly  related  to  the 
academic  program  and  (4)  the  training  is 
authorized  in  writing  by  the  Responsible 
Officer  of  the  Exchange-Visitor  Program 
involved;  or 

(b)  A  "trainee,"  for  the  purpose  of 
obtaining  on-the-job  training  with  firms, 
institutions  and/or  agencies  in  a  specialized 
field  of  knowledge  or  skill  for  periods  not  to 
exceed  18  months;  or 

(c)  A  "teacher,"  for  the  purpose  of  teaching 
in  established  primary  or  secondary  schools, 
or  established  schools  offering  specialized 
instruction;  or 

(d)  A  "professor."  for  the  purpose  of 
teaching  or  conducting  advanced  research,  or 
both,  in  an  established  institution  of  higher 
learning:  or 

(e)  A  "research  scholar"  or  "specialist,"  for 
the  purpose  of  undertaking  or  participating  in 
research:  or  in  demonstrating  specialized 
knowledge  or  skills:  or 

(f)  An  "international  visitor,"  for  the 
purpose  of  travel,  observation,  consultation, 
research,  training,  sharing,  or  demonstrating 
specialized  knowledge  or  skills,  or 
participating  in  organized  people-to-people 
programs:  or 

(g)  A  "professional  trainee."  for  the 
purpose  of  pursuing  clinical  training  in  the 
medical  and  alhed  fields. 

514.23  General  limitations  of  stay. 

(a)  To  insure  that  exchange  visitors  remain 
in  the  United  States  only  so  long  as  is 
necessary  to  satisfy  their  stated  objectives 
and  the  intent  of  the  Act.  the  following 
general  limits  on  the  period  of  stay  of 
exchange  visitors  are  hereby  established. 
Exceptions  to  these  limitations  will  be 
permitted  only  in  ususual  circumstances: 


(1)  Participants. 

(i)  Students — as  long  as  they  pursue 
substantial  scholastic  programs  leading  to 
recognized  degrees  or  certificates.  After 
receiving  degrees  or  certificates  from  the  U.S. 
institution,  students  whom  the  sponsor 
recommends  for  practical  training  may  be 
permitted  to  remain  for  an  additional  period 
of  up  to  18  months. 

(ii)  Teachers,  professors,  research  scholars, 
and  specialists — 3  years. 

(iii)  international  visitors — 1  year. 

(iv)  Professional  trainees — 2  years  for  an 
alien  who  is  a  graduate  of  a  medical  school 
pursuing  graduate  medical  education  or 
training  in  the  United  States.  A  1-year 
extension  may  be  granted  beyond  2  years 
only  if  the  separately  published  criteria  for 
aliens  who  are  graduates  of  a  medical  school 
are  met  (see  514.12(f)). 

(v)  Graduate  nurses — 2  years. 

(vi)  Medical  technologists,  medical  record 
librarians,  medical  record  technicians, 
radiologic  technicians,  nurse  anesthetists, 
and  other  participants  in  similar  categories — 
length  of  th«  approved  training  program  plus 
a  maximum  of  18  months  for  practical 
training,  not  to  exceed  a  total  of  3  years. 

(vii)  Business  and  industrial  trainees — 18 
months. 

(2)  The  immediate  family.  As  long  as  the 
participant  remains. 

(b)  The  limitations  in  this  section  prescribe, 
89  a  general  rule,  the  maximum  stays  of 
exchange  visitors  in  the  categories  cited.  A 
participant  who  is  able  to  complete  the  stated 
program  objective  in  less  than  the  maximum 
lengths  of  time  will  be  expected  to  return 
abroad  to  comply  with  the  purposes  of  the 
Act.  These  hmitations  apply  regardless  of  the 
number  of  Exchange- Visitor  Programs  in 
which  the  visitor  participates.  Therefore, 
transfer  from  one  Exchange- Visitor  Program 
to  another  will  not  extend  the  stay  of  a 
participant  beyond  the  limits  set  for  a 
particular  category.  These  limitations  should 
not  be  construed  as  extending  or  changing  in 
any  way  the  authorized  period  of  stay 
specified  in  the  official  description  of  an 
Exchange-Visitor  Program. 

*  Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  1  hour 
per  response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to  USIA 
Clearance  Officer,  M/ASP,  U.S.  Information 
Agency.  301  4th  Street,  SW.,  Washington,  DC 
20547;  and  to  the  Office  of  Information  and 
Regulatory  Affiars,  OfHce  of  Management 
and  Budget,  Wachington,  DC  20503. 

Appendix  G — Appendix  to  IAP-37 

Additional  Information  for  Applicatton  for  y 
Training  Program 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 


Appendix 

Appendix  to  Fonn  IAP-37 

Additional  Information  For  Application  for 
Training  Program 

[22  CFR  S  514.5  and  S  514.22(h)(5)| 
A.  Training  Objectives  and  Activities. 

(1)  Outline  the  training  program  with  a 
brief  description  of  the  program's  chronology, 
training  methods,  and  training  activities. 


(2)  Describe  what  is  peculiarly  American 
about  the  methods  or  technology  to  which  the 
trainee  will  be  exposed. 


B.  Methods  of  the  Training  Program. 

[1]  List  the  skills  or  competencies  that  the 
trainee  should  have  acquired  at  the 
conclusion  of  the  trainiiig  program.  Briefly 
describe  the  program  methods  and  activities 
which  will  help  the  trainee  obtain  these  skills 
or  competencies. 


(2)  Describe  any  off-site  training 
components  to  which  the  trainee  will  be 
exposed,  e.g..  site  visits,  attendance  at 
conferences  or  seminars,  etc. 


(3)  List  any  special  equipment  that  the 
trainee  will  likely  use  upon  his/her  return  to 
the  home  country  and  on  which  the  trainee 
should  be  trained  as  part  of  the  training 
program.  Briefly  describe  how  the  trainee  will 
learn  to  use  the  equipment. 


(4)  Justify  the  utilization  of  on-the-job 
training  to  achieve  stated  course 
competencies,  i.e.  how  the  on-the-job  training 
will  help  the  trainee  learn  the  previously 
described  competencies  and  skills. 
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C.  General  Program  Information. 

(1)  English  Language  Proficiency. 

Describe  the  sponsor's  method  of  testing 
the  trainee's  competence  with  the  English 
language. 


Generally  describe  how  and  by  whom  the 
trainee  will  be  supervised  during  the  course 
of  the  program. 


(4)  State  the  tource  and  amount  of  the 
trainee's  atipend,  if  any. 


(3)  Evaluation. 

Describe  how,  by  whom  and  with  what 
frequency  the  trainee  and  the  training 
program  will  be  evaluated  and  the  trainee's 
progress  monitored. 


(2)  Supervision. 


(Please  attach  separate  sheet(s)  if  more  space 
is  needed  to  answer  any  of  above  questions. 
Attach  any  other  material  which  may  help 
explain  your  program.) 

Appendix  D— Update  Infomialiao  oo 
Excfaai^e- Visitor  Program  Sponsor 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulatic 
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UPDATE  OF  INFORMATION  ON  EXCHANGE-VISITOR 
PROGRAM  SPONSOR 


3iic-oon 


Please  amend  the  United  States  Information  Agency  records  for  Exchange-Visitor  Program  Number         — — 

assigned  to  .  as  follows 

(nam^  ol  program  sponsor) 


1 .    (       )  Change  the  name  of  the  Program  Sponsor  from  the  above  to . 


2.    (       )  Change  the  address  of  the  Program 
Sponsor  from; 


(aw  rs(M»>  (2ipi 

3.    (       )  Change  the  telephor^e  number  from . 


fciiy>                     (stata) 
to 


Uipl 


4.    (       )  Change  the  name  of  the  Responsible  Officer  of  the  above  program  from 
to 


5.  a.    (       )  Delete  the  following  Alternate 
Responsible  Officers 


5.  b.    (       )  Add  the  follow  ng  Alternate 
Responsible  0''icers: 


6.  (  )  Send (indicate  nuiAer)   lAP-66  fonas. 

7.  (  )  Send copies  of  this  form.  I 

8.  (  )  Send  copies  of  Codes  for  Educational  and  Cultural  Exchange . 

9.  (  )  Cancel  the  above  named  Exchange  Visitor  Program. 


(stgrtatura  ol  rasporys'Oia  oif>car  or  01 1 


(date  ol  tormi 


(Ma  ol  signuyg  oificen 


r 


MP«7 

MLLMQ  cow  lao-ei-c 
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Instnictioiia 

The  United  States  Information  Agency 
records  on  Exchange-Visitor  Sponsors  must 
be  up-to-date.  From  time-to-time,  lists  of 
Program  Sponsors,  their  addresses,  and 
names  of  personnel  authorized  to  sign  IAP-66 
forms  [Responsible  Oncers  and  their 
alternates)  are  provided  to  U.S.  Consuls  and 
Immigration  Officers  so  that  they  may  verify 
the  validity  of  IAP-66  forms  presented  to 
them.  If  Program  Sponsors  do  not  notify  the 
Agency  of  changes  in  name,  address,  and 
names  of  Responsible  Offlcers  and  Alternate 
Responsible  OfTicers,  it  is  possible  that  a  U.S. 
Consul  or  Immigration  OHicer  might  refuse  to 
accept  an  IAP-66  signed  by  a  person  who  is 
not  registered  with  the  United  States 
Information  Agency  as  a  Responsible  Officer 
or  Alternate  Responsible  Officer. 

nis  Fonn  Should  Be  Filled  Out  aa  Follows 

(A)  Enter  your  program  nimiber  as  it 
appears  in  the  United  States  Information 
Agency  records,  followed  by  the  name  of 
your  organization  as  it  is  currently  recorded. 
(Do  not  use  Roman  Numerals  in  the  Program 
Number.) 

(B)  Enter  any  appropriate  changes  of 
address  and/or  telephone  number. 

(C)  Enter  any  change  in  Responsible 
Officer. 

(D)  Enter  the  names  of  any  Alternate 
Responsible  Officers  to  l>e  deleted. 

(E)  Enter  the  names  of  any  Alternate 
Responsible  Officers  to  be  added. 

(F)  If  you  wish  to  receive  a  supply  of  IAP- 
66  forms,  indicate  the  number  of  forms  you 
wish  to  receive. 

(G)  If  you  need  additional  copies  of  this 
form  or  the  publication  Codes  for  Educational 
and  Cultural  Exchange,  indicate  the  number. 

(H)  If  you  desire,  you  may  request  that  the 
Exchange  Visitor  Program  indicated  on  this 
form  be  cancelled.  (Cancellation  of  an 
Exchange  Visitor  program  by  the  sponsor  will 
not  preclude  the  establishment  of  a  new 
program  at  a  later  date.) 
Send  this  form  to  the:  Exchange  Visitor 
Facilitative  Staff  GC/V.  United  States 
Information  Agency,  Washington,  DC 
20547. 

Appendix  E — Annual  Report 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

United  States  Infonnation  Agency 

Exchange  Visitor  Program;  Annual  Report 

Exchange  Visitor  Program  No Report- 
ing Year 
Name  of  Sponsor 

Sponsor  number 

Date 

I.  Program  Activity 

Please  provide  a  brief  summary  of  program 
activity  for  reporting  period;  highlight  any 
programmatic  practices  you  feel  may  be  of 
use  to  other  exchange  sponsors. 

U.  Reciprocity 

Please  provide  a  detailed  description  of  the 
nature  and  extent  of  reciprocal  exchange 
activity  conducted  in  conjunction  with  your 


organization's  exchange  program.  Include  the 
number  and  categories  of  exchange  visitors 
entering  the  United  States  and  the  number  of 
United  States  citizens  going  abroad  and  the 
general  purposes  of  their  visits,  e.g.,  to  study, 
to  teach  eta 

III.  Program  Growth 

nease  provide  a  description  of  any 
program  expansion  and  the  number  of 
exchange  participants  you  anticipate  in  the 
coming  year. 

IV.  Program  Transfers 

Please  provide  a  list  and  document 
identification  numbers  of  all  exchange 
visitors  who  transferred  to  or  from  your 
program  during  the  reporting  year  and  the 
program  to  or  trom  which  they  transferred. 

V.  lAP-ee  Reconciliation 

Please  provide  the  number  and  document 
identification  numbers,  where  indicated,  of 
all  IAP-66  Forms  disbursed  to  and  issued  by 
your  organization  during  the  reporting  year. 


(i)  Number  of  IAP-66  Forms  on 
hand  at  beginning  of  reporting 

year........ -. . 

Set  forth  doamient  identifica- 
tion sequence  numbers 
(ii)  Number  of  IAP-66  forms  and 
sequence  numbers  received  by 
sponsor  during  reporting  year...... 

(iii)  Number  of  IAP-e8  forms 
issued  by  sponsor  to  individuals 
who  did  not  participate  in  spon- 
sor's exchange  program  during 

reporting  year .~..~ ._..>... 

(A)  For  those  declining  to 
participate  list  document 
identification  numbers. 

(Use  an  additional  sheet  if 

necessary.) — .« 

(6)  For  those  pending  arrival 
acceptance  or  in  transit  Hst 
document         identification 
numbers.  (Use  an  addition- 
al sheet  if  necessary.) ..«.__ 
(iv)  Number  and  document  identi- 
fication   numbers    of    IAP-66 
forms  voided  or  destroyed  by 
sponsor  daring  reporting  year. 
(Use  an  additional  sheet  if  nec- 
essary.)  — ™. 

(v)  Number  and  document  identi- 
fication numbers  of  IAP-6e 
forms  in  sponsor's  possession  at 
the  time  of  report  (Use  an  addi- 
tional sheet  if  necessary.) ....__ 


(FR  Do&  91-28016  Filed  11-22-91;  8:45  am] 
I  COM  anv-avii 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

(RutomeldnQ  No»  6] 

Training,  Exchange  VWtor  Program 

AOmcv:  United  States  Information 

Agency. 

action:  Notice  of  proposed  rulemaking. 


:  By  this  notice  the  Agency  is 
proposing  regulations  governing  training 
programs  designated  under  the 
Exchange  Visitor  Program  to  replace  the 
present  regulations  which  appear  at  22 
CFR  514.13(c)  ("Practical  trainees").  The 
purpose  of  the  proposed  regulations  is  to 
facilitate  enhanced  Agency  oversight 
and  administration  of  training 
exchanges. 

DATCS:  Comments  on  the  proposed  rule 
will  be  accepted  until  February  24, 1992. 
All  written  communications  received  on 
or  before  the  closing  date  will  be 
considered  by  the  Agency  before  it 
takes  action  on  a  Hnal  rule. 

AOOmSS:  Please  submit  five  copies  of 
written  comments  to:  Rulemaking  No.  8. 
Merry  Lynm,  Assistant  General  Cotmsel, 
Office  of  the  General  Counsel,  room  700, 
United  States  Information  Agency,  301 
Fourth  Street,  SW.,  Washington,  DC 
20547. 

TOR  nmTNCR  mromiATKM  contact: 

Merry  Lymn,  Assistant  General  Counsel, 
Office  of  ttie  General  Cotmsel,  room  700, 
United  States  Information  Agency.  301 
Fourth  Street  SW.,  Washington.  DC 
20547,  (202)  619-6829. 

SUPfLSMENTARV  INTOWIMTION:  For  over 
forty  years,  educational  and  cultural 
exchange  programs  have  been  a  vital 
component  of  U.S.  foreign  policy.  A 
cornerstone  of  United  States  public 
diplomacy  efforts,  educational  and 
cultural  exchange  programs  seek  to 
promote  friendly  and  peaceful  relations 
between  the  people  of  the  United  States 
and  other  coimtries  of  the  world.  In 
passage  of  the  United  States  Information 
and  Educational  Exchange  Act  of  1948, 
(Pub.  L  No.  8(M02,  Smith-Mundt  Act) 
and  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961.  (Pub.  L 
No.  87-256,  Fulbright-Hays  Act). 
Congress  provided  the  umbrella  imder 
which  educational  and  cultural 
exchanges  are  conducted.  These  two 
Acts  of  Congress  direct  the  Agency, 
pursuant  to  its  administration  of  the 
Exchange  Visitor  Program,  to  facilitate 
and  promote  exchanges,  including 
training  exchange  programs.  Congress 
created  the  J-visa  to  implement  the 
exchange  activities  authorized  by  the 
Fulbright-Hays  Act. 

Following  the  passage  of  the  Smith- 
Mundt  Act  in  1948,  the  Department  of 
State,  the  Agency's  predecessor  in 
implementing  exchange  programs, 
promulgated  regulations  governing 
educational  and  cultural  exchanges. 
Among  other  things,  these  regulations 
recited  various  categories  of  aliens 
allowed  to  participate  in  exchange 
visitor  programs  pursuant  to  the 
statutory  language  of  the  Act.  Among 
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these  categories  were  "trainee",  defined 
as  an  alien  seeking  to  enter  the  United 
States  temporarily  in  order  to 
participate  in  an  exchange  visitor 
program  "for  the  purpose  of  obtaining 
practical  training  in  public 
administration,  industry,  medicine, 
agriculture,  or  some  other  specialized 
Tieid  of  knowledge  or  skill  .  .  ."22  011 
part  68  (1949). 

In  1961.  Congress  in  turn  passed  the 
Fulbright-Hays  Act.  again  directing  the 
inclusion  of  training  as  a  category  of 
exchange  participation.  Although  an 
integral  part  of  Agency  administered 
exchanges,  it  was  not  until  1983  that 
separate  regulations  governing  training 
activities  utilizing  the  f-visa  were 
promulgated.  22  CFR  514.13(c)  (1963). 
These  regulations  have  not  been 
amended  or  revised  since  first 
promulgated. 

In  response  to  a  General  Accounting 
Office  (GAO)  investigation,  discussed 
below,  the  Agency  has  reviewed  the 
legislation  and  legislative  history 
underiying  the  Exchange  Visitor 
Program  and  existing  regulations  to 
determine  whether  such  regulations 
comport  with  the  statutes  governing  this 
program.  As  discussed  below,  the 
Agency  proposes  to  amend  existing 
regulations  in  such  a  manner  that  the 
criticisms  raised  by  the  GAO  are 
addressed  and  distinctions  between 
training  and  work  are  obvious  and 
clearly  drawn. 

The  Agency  is  proposing  regulations 
which  address  the  criticisms  of  the  GAO 
and  clearly  distinguish  between  training 
and  work  that  is  not  training.  Thus,  the 
Agency  proposes  that  all  training 
conducted  under  the  aegis  of  the  Acts  be 
clearly  defined  and  structured,  and  on 'a 
level  appropriate  to  the  trainee's 
background  and  experience. 

Mindful  that  any  utilization  of  the  )- 
visa  is  an  exercise  of  U.S.  foreign  policy, 
the  Agency  will  require  that  all 
exchange  visitor  programs  contain  a 
provision  for  reciprocal  exchange  and 
for  a  cultural  component,  both  activities 
having  been  specifically  enumerated  in 
the  language  of  the  Acts.  Those  matters 
will  be  discussed  in  regulations 
discussing  the  General  Provisions, 
which  are  the  subject  of  a  separate 
rulemaking. 

CAORafMrt 

The  controversy  over  the  legitimacy  of 
certain  activities  of  foreign  nationals  in 
the  United  States  on  exchange  visitor 
visas  sparked  Congressional  concern  a» 
to  the  propriety  of  certain  educational 
and  cultural  exchange  programs 
administered  by  the  Agency.  A  GAO 
investigation  and  report  foOowed. 


The  report  by  GAO.  entitled 
"Inappra^ate  Uses  of  Educational  and 
Cultural  Exchange  Visas."  and  dated 
February  16. 199a  (GAO  Report) 
concluded  that 

A  number  of  )-vis«  activilies  in  the 
practical  training  and  international  visitor 
categories,  including  summer  student  travel/ 
work,  camp  counselor,  and  au  pair 
activities — some  of  which  have  been  ongoing 
for  years — do  not  conform  to  the  original 
legislative  intent  concerning  educatioiMl  and 
cultural  exchanges, 

GAO  Report  at  23. 

While  the  words  "trainee"  and 
"receiving  training"  are  not  expressly 
defined  in  either  of  the  educational  and 
cultural  exchange  Acts,  the  GAO  noted 
that  the  existing  training  sanctioned  by 
the  Agency  "did  not  have  the  same 
status  as  the  categories  mentioned  In  the 
statutes  and  would  not  generally  be 
considered  to  have  the  same 
educational  and  cultural  value."  Id.  at 
16. 

The  Agency  is  of  the  opinion  that  the 
vast  preponderance  of  the  exchange 
visitor  training  programs  are  conducted 
well  within  the  legislative  authorities 
created  by  the  Act  However,  the  GAO 
found  that  certain  training  programs 
inappropriately  "consisted  primarily  of 
employment  in  commercial  enterprises 
with  no  cultural  or  educational 
emphasis  placed  on  the  participants' 
activities.  This  training  involved 
participants  In  such  capacities  as 
waiters,  cooks,  hotel  workers,  and 
automobile  body  repairers."  Id.  at  3.  It  is 
noted  that  the  GAO  Report  stated  only 
that  "some"  training  programs  consisted 
primarily  of  employment  in  commercial 
enterprises  with  no  cultural  or 
educational  emphasis  placed  on  the 
participants'  activities. 

Reports  from  various  consular  posts 
abroad  support  the  above  observation 
by  the  GAO  investigative  team.  To  cite 
just  one  anecdotal  example  from 
Agency  files:  In  November  1988,  three 
cooks  appeared  with  executed  Forms 
IAP-66  before  a  United  States  consular 
officer  in  Shanghai  and  sought  exchange 
visitor  visas  allowing  them  to  enter  the 
United  States  in  order  to  take  part  in  an 
18-month  practical  training  program  in 
"culinary  sciences"  in  the  employment 
of  a  Bethesda.  Maryland.  Chinese 
restaurant.  The  consular  officer,  upon 
being  advised  that  the  three  cooks  had 
32. 18  and  16  years  of  cooking 
experience,  respectively,  refused  to 
issue  the  visas.  He  concluded  that  these 
three  individuals  were  not  entering  the 
United  States  to  take  pert  in  a  legitimate 
training  program,  but  were  instead  being 
brought  to  the  United  States  as 
temporary  workers.  There  are  m^y 
other  examples  of  inappropriate  use  of 


both  the  Exchange  Visitor  Program  and 
the  )-vtsa. 

Private  Sector  PartldpaOoo 

Both  the  Smith-Mundt  Act  and  the 
Fulbright-Hays  Act  contemplate  and 
provide  for  private  sector  participation 
in  the  educational  and  cultural  exchange 
matrix.  Pursuant  to  Agency  designation 
as  exchange  visitor  program  sponsors, 
the  private  sector  has  for  over  forty 
years  conducted  the  lion's  share  of 
exchange  activity  authorized  by  these 
Acts. 

Congress  clearly  intended  that  the 
private  sector  was  to  have  a  major  role 
In  educational  and  cultural  exchange 
activities.  Indeed,  when  Congress 
assigned  the  Agency  its  mission  in  1978, 
it  reemphasized.  amongst  other  things, 
that  the  Agency  was  to  "encourage 
private  institutions  in  the  United  Slates 
to  develop  their  own  exchange 
activities,  and  provide  assistance  for 
those  exchange  activities  which  are  in 
the  broadest  national  interest."  22  U.S.C 
1461-1  (1988). 

The  private  sector  frequently,  but  not 
necessarily  always,  conducts  programs 
which  further  the  foreign  policy 
objectives  of  both  the  Smith-Mundt  and 
Fulbright-Hays  Acts.  The  proposed 
regulations  are  drafted  to  ensure  that 
designated  private  sector  programs 
promote  those  exchange  activities  which 
are  within  the  intent  of  the  Acts  and 
complementary  to  United  States  foreign 
policy.  For  example,  in  addition  to  other 
concerns,  the  Agency  will  evaluate,  in 
the  context  of  foreign  policy,  whether 
the  training  is  available  in  the  trainee's 
home  country  and  whether  an 
applicant's  training  program  will 
provide  a  benefit  to  the  trainee's  home 
country  when  determining  whether  to 
designate  an  applicant's  program. 

Distinction  Between  Work  and  Training 

As  noted  above,  the  Agency  has  been 
justifiably  criticized  for  allowing  the 
Exchange  Visitor  Program  to  be  used  to 
circumvent  the  immigration  and  labor 
laws  of  the  United  States  by  allowing 
foreign  workers  to  use  the  program    . 
under  the  guise  of  educational  and 
cultural  exchange.  This  criticism  has 
centered  on  designated  private  sector 
training  programs  and  generated 
considerable  debate  concerning  the 
distinction  between  work,  i.e.  gainful 
employment,  and  legitimate  training. 
Recognizing  that  training  more  often 
than  not  occurs  in  a  vmrk  place  setting, 
the  Agency  has  determined  that  the 
distinction  between  unauthorized 
gainful  employment  and  authorized 
training  may  best  be  drawn  through 
examination  of  the  components  of  • 
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bona  fide  training  program.  The 
requirements  for  a  bona  fide  training 
program  are  set  forth  in  S  514.22(f). 

As  a  prerequisite  to  Agency 
designation,  the  Agency  proposes  that 
applicants  submit  a  general  description 
of  the  training  plan  which  sets  forth 
what  the  training  objectives  are,  the 
proportion  of  time  that  will  be  devoted 
to  conferences,  seminars  and  classroom 
instruction,  on-the-job  training,  and  any 
special  skills  or  subjects  to  which  the 
trainees  will  be  exposed,  e.g.,  computer 
training.  Additionally,  the  training  plan 
must  define  the  competencies  which  the 
trainees  will  obtain  through 
participation  in  each  segment  of  the 
training  program.  22  CFR  514.22(h). 
Applicants  need  not  submit  a  separate 
training  plan  for  each  trainee.  Points  to 
be  discussed  and  included  in  the  general 
training  plan  are  set  forth  in  the 
Appendix  to  the  proposed  regulations. 

The  Agency  proposes  to  give  priority 
to  those  private  sector  training  programs 
which  provide  training  in  "specialty 
occupations."  Those  programs  devoted 
to  non-specialty  occupational  training 
will  be  closely  scrutinized  in  the 
designation  process  and  may  not  be 
designated  unless  clearly  warranted  by 
foreign  policy  objectives.  This  proposal 
is  consistent  with  the  legislation    ' 
underlying  educational  and  cultural 
exchange  activities,  yet  is  flexible 
enough  to  allow  the  Agency  to  respond 
to  ad  hoc  foreign  policy  needs. 

The  Agency  does  not  necessarily  view 
a  specialty  occupational  trainee  as  a 
worthier  participant  in  the  Exchange 
Visitor  Program  than  a  non-specialized 
occupational  trainee.  The  Agency 
considers  the  distinction  to  be 
significant  only  because  past  experience 
has  shown  that  some  of  the  non- 
specialty  occupational  training  programs 
were,  in  reality,  work  programs 
designed  to  meet  the  stafHng  needs  of 
an  employer.  Thus,  the  Agency  has 
determined  that  non-specialty 
occupational  programs  require  closer 
examination  than  was  previously 
undertaken  in  the  past. 

The  Agency,  therefore,  proposes  to 
draw  a  distinction  between  "specialty 
occupation"  and  "non-specialty 
occupation"  as  an  effort  to  curtail  the 
use  of  {-visas  for  unauthorized  work  or 
staffing  purposes.  The  Agency 
concludes  that  the  potential  for 
inappropriate  usage  of  the  )-visa  is  most 
pronounced  in  those  areas  of  productive 
employment  which  are  generally 
considered  semi-skilled  or  unskilled  in 
nature.  For  example,  the  Agency  would 
not  look  with  favor  on  an  application  for 
designation  of  a  program  to  train 
persons  in  secretarial  or  clerical  skills  or 
in  hospital  orderly  skills.  The  Agency 


will  presume  that  such  training  would  in 
reality  be  designed  for  staffing  purposes 
and,  therefore,  inconsistent  with  the 
Agency's  mission.  [See  S  514.22(b)] 

Justification  for  the  distinction 
between  "specialty  occupation"  and 
"non-specialty  occupation"  may  be 
found  in  both  the  original  regulations 
governing  the  Exchange  Visitor  Program 
and  in  the  legislative  history  of  the  Acts. 
In  1949,  the  Department  of  State 
permitted  "trainee"  participants 
pursuing  training  in  "public 
administration,  industry,  medicine, 
agriculture,  or  some  other  specialized 
field  of  knowledge  or  skill.  .  ."  22  CFR 
part  66  (1949)  (emphasis  added).  The 
legislative  history  of  the  Smith-Mundt 
Act  refers  to  the  training  of 
meteorologists,  agricultural  research  by 
the  operation  of  collaborative 
experiments  and  research  stations, 
hydroelectric  experts,  malaria  experts, 
and  exi>ert8  in  the  fields  of  economics, 
business  administration,  agricultural 
design  and  construction, 
communications,  and  distribution  of 
electric  power.  United  States 
Information  and  Educational  Exchange 
Act  of  1948:  Hearings  on  H.R.  3342 
Before  a  Special  Subcomm.  of  the  House 
Comm.  on  Foreign  Affairs,  80th  Cong., 
1st  Sess.  148-50  (1947). 

While  most  of  the  early  exchange 
visitor  training  programs  fell  in 
specialized  areas  such  as  those  noted 
above,  the  legislative  history  of  the  1961 
Fulbright-Hays  Act  strongly  suggests 
that  Congress  intended  the  program  to 
be  broadly  construed  and  highly  flexible 
and  adaptable  to  changing  needs  and 
conditions.  In  recognition  that  non- 
specialty  occupational  training  can  be 
an  important  part  of  our  foreign  policy, 
the  Agency  does  not  propose  to  exclude 
them  altogether  from  the  Exchange 
Visitor  Program.  Since  the  passage  of 
the  Fulbright-Hays  Act,  the  world  has 
seen  a  major  expansion  in  non-specialty 
occupational  training  and  such  programs 
have  become  an  important  part  of  our 
foreign  policy. 

For  example,  the  Agency  has  for  many 
years  sanctioned  a  number  of 
agricultural  training  programs.  Those 
programs  typically  involve  a  mix  of 
skills  and  experimces,  some  of  which 
may  be  considered  to  be  of  a  specialized 
nature  and  some  of  which  may  be 
deemed  to  be  of  a  non-specialized  or 
less-skilled  nature.  Nevertheless,  the 
Agency  beheves  that  modem  American 
farming  techniques  are  unique  and  that 
it  is  in  the  foreign  policy  interests  of  the 
United  States  to  share  these  techniques 
with  trainees  from  other  countries. 
Therefore,  because  they  meet  fdreign 
policy  needs  the  Agency  will  continue  to 
designate  agricultural  training  programs 


even  though  they  may  not  in  all  cases 
fall  squarely  within  the  definition  of 
"specialty  occupation."  Of  course, 
should  any  agricultural  training  program 
proposed  for  designation  prove  to  be  an 
employment  or  staffing  program,  such 
program  will  not  be  designated. 

With  respect  to  training  programs  in 
other  occupational  fields  not  deemed  to 
be  in  a  specialty  occupational  area,  such 
programs  will  be  subject  to  close 
examination  by  the  Agency  to  determine 
whether  or  not  they  meet  foreign  policy 
objectives,  whether  the  training  is 
available  in  the  trainee's  home  country, 
and  whether  the  training  is  in  reality 
designed  for  staffing  purposes. 

While  the  Agency  will  not  require  a 
detailed  training  plan  for  each  trainee, 
we  anticipate  that  sponsors  engaged  in 
bona  fide  training  programs  will,  in  the 
ordinary  course  of  business,  prepare 
such  plans  and  retain  them  in  their  files. 
The  Agency  may  from  time  to  time 
request  an  opportunity  to  inspect  these 
training  plans  in  order  to  verify  sponsor 
compliance  with  Agency  regulations. 

Sponsor  Supervision 

In  the  proposed  regulations,  the 
sponsor  of  the  program  must  be  directly 
responsible  for  all  aspects  of  the 
trainee's  activities  while  the  trainee  is  in 
the  United  States,  including  the 
selection,  orientation,  training, 
supervision,  and  evaluation  of  the 
trainee.  The  purpose  of  this  proposal  is 
to  assure  that  responsibility  for  the 
trainee  resides  in  one  place.  It  has 
always  been  the  policy  of  the  Exchange 
Visitor  Program  that  sponsors  be 
directly  responsible  for  these  aspects  of 
the  Program,  yet  analysis  of  some 
programs  reveals  that  this  policy  has  not 
always  been  observed.  The  proposed 
regulations  codify  and  strengthen  this 
existing  long-standing  policy. 

In  order  to  carry  out  the  actual 
training  set  forth  in  a  sponsor's 
approved  training  plan,  the  Agency  has 
determined  that  utilization  of  a  third 
party  by  the  sponsor  may  be 
appropriate.  If  the  sponsor  elects  to 
delegate  its  responsibility  for  providing 
approved  training  to  a  third  party,  the 
sponsor  is  nevertheless  accountable  for 
ensuring  that  the  third  party  complies 
with  these  regulations.  A  third  party's 
violation  of  these  regulations  shall  be 
imputed  to  the  sponsor  therefore,  the 
sponsor's  obligation  to  monitor,  control, 
and  oversee  the  third  party  is  absolute. 
Simply  put,  a  third  party  may  act  for  or 
in  place  of  the  sponsor,  however, 
accountability  of  the  sponsor  shall  be 
non-delegable. 

When  a  third  party  is  utilized  by  the 
sponsor,  the  Agency  requires  evidence 
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of  an  express  written  agreement 
between  the  sponsor  and  the  third  party. 
Any  such  agreement  shall  specifically 
recite  the  third  party's  obligation  to  act 
in  accordance  with  all  Agency 
promulgated  regulations  applicable  to 
the  sponsor.  In  addition,  the  sponsor 
must  provide  the  third  party  with  the 
training  plan  to  be  used  to  train  the 
trainee,  and  the  sponsor  and  the  third 
party  must  retain  a  copy  of  the  training 
plan  in  their  respective  files  for  a  period 
of  three  years. 

The  Agency  will  no  longer  approve  an 
organization  as  a  sponsor  of  a  training 
program  where  the  organization  or  its 
agent  abdicates  its  responsibility  to 
directly  train  and  supervise  the  trainee. 
The  regulations,  as  noted,  will  require 
that  the  sponsor  retain  full  responsibility 
for  the  conduct  of  the  program.  Simply 
placing  a  trainee  in  a  third-party  training 
program  will  not  be  allowed  in  the 
future  if  the  sponsor  abdicates 
accountability  for  the  training  and  well- 
being  of  the  trainee. 

Proof  of  Bona  Fide  Tralnmg 

Under  the  proposed  regulations,  an 
applicant  has  two  alternatives  from 
which  to  choose  in  order  to  establish  to 
the  Agency's  satisfaction  that  its 
training  program  is  bona  fide  and  meets 
Agency  standards.  Accreditation  of  a 
training  program  assures  the  Agency  of 
the  bona  fides  of  a  training  program  and 
the  Agency  encourages  the  utilization  of 
recognized  accrediting  agencies.  Thus,  if 
the  applicant  presents  the  Agency  with 
proof  of  certiHcation  or  accreditation  of 
its  training  program  by  a  recognized 
accrediting  agency,  it  will  be  deemed  to 
be  prima  facie  evidence  that  the  training 
program  is  bona  fide  and  meets  the 
standards  set  forth  in  S  514.22(0  The 
applicant  will  accordingly  be  relieved  of 
many  of  its  reporting  and  application 
requirements  under  the  regulations.  This 
will  be,  of  course,  without  prejudice  to 
the  Agency's  right  to  independently 
review  the  proposed  program  for 
conformity  with  regulations.  Absent 
accreditation  or  certification,  applicants 
must  meet  all  the  requirements  of 
i  514.22  (f)  and  (h)  to  the  Agency's 
satisfaction.  The  Agency  may  consult 
experts  to  evaluate  any  training  plan 
submitted  pursuant  to  this  requirement 

Included  amongst  the  exchange  visitor 
programs  currently  designated  by  the 
Agency  are  flight  training  programs.  The 
Agency  considers  flight  training  to  be  in 
an  important  yet  sensitive  occupational 
area  which  requires  that  particular 
attention  be  given  to  quality  assurance. 
Additionally,  flight  training  schools 
require  more  substantial  fmancial 
resources  than  many  other  types  of 
training  programs.  Several  recent 


financial  failures  by  flight  training 
schools  suggest  that  the  Agency  should 
monitor  more  closely  the  financial 
condition  of  these  program  sponsors  in 
order  to  ensure  that  program 
participants  are  adequately  protected. 

For  these  reasons,  the  Agency  is 
proposing  a  requirement  that  in  order  to 
be  designated,  all  flight  training 
programs  must  be  accredited  by  a 
nationally  recognized  accrediting 
authority.  With  respect  to  flight  training 
programs,  the  Agency  will  in  the  future 
consider  only  the  applications  of  those 
programs  which  have  already  been 
accredited  or  those  which  have  formally 
commenced  the  accreditation  process. 
The  Agency  is  mindful  that  the 
accreditation  process  may  take  as  long 
as  one  year  to  be  completed.  Flight 
training  programs  which  are 
conditionally  designated  subject  to 
completion  of  the  formal  accreditation 
process  will  be  designated  for  up  to 
twelve  months. 

The  Agency  had  considered  limiting 
training  programs  to  twelve  months. 
Upon  consultation  with  a  number  of 
current  sponsors,  the  Agency  decided  to 
keep  the  duration  of  traming  programs 
to  a  maximum  of  eighteen  months,  as  is 
presently  provided  for  in  the  regulations. 
The  primary  purpoaes  of  training  under 
the  Exchange  Visitor  Program  are  to 
expose  the  visitor  to  uniquely  American 
techniques,  methodology,  and 
philosophy  in  the  visitor's  field  of 
endeavor  and  to  provide  an  opportunity 
tor  open  interchange  of  ideas  between 
the  visiton  and  Americans.  The  law 
envisions  that  exchange  visitors  will 
return  to  their  home  country  to  share 
with  their  compatriots  their  experiences 
in  the  United  States,  Including  the  fruits 
of  their  training.  While  many  of  the 
exchange  visitor  training  programs 
funded  by  the  United  States 
Government  are  for  less  than  eighteen 
months  in  duration,  the  Agency 
concludes  that  many  private  sector 
programs  may  require  eighteen  months 
to  maximize  the  benefits  to  the  trainee. 

The  Agency  is  inviting  comments  from 
the  public  on  the  proposed  regulations 
notwithstanding  that  it  is  under  no  legal 
requirement  to  do  so.  The  designation  of 
exchange  visitor  sponsors  and 
administration  of  the  Exchange  Visitor 
Program  are  foreign  affairs  functions. 
The  Administrative  Procedure  Act  6 
U.S.C.  I  553(aKl)  (1989).  specifically 
exempts  from  the  rulemaking  provisions 
of  the  Act  a  "foreign  affairs  function  of 
the  United  States.'' 

In  the  interest  of  preserving  its 
valuable  working  relationship  with  the 
exchange  community,  the  Agency  is 
providing  a  ninety-day  period  for 


«vritten  comments  on  the  proposed 
regulations  of  training.  In  order  to 
expedite  review  of  the  comments,  the 
Agency  requests  that  interested  parties 
submit  five  copies  of  their  comments. 

The  Agency  informally  circulated  a 
prior  draft  of  the  proposed  regulations  to 
some  members  of  the  exchange 
community.  The  Agency  received 
informal  comments  in  response.  The     ■■ 
Agency  reviewed  those  comments  and 
incorporated  some  of  the  suggestions 
into  these  proposed  regulations.  If  these 
parties  wish  further  consideration  of 
their  position,  or  wish  to  influence  the 
outcome  of  the  fmal  rule,  they  must 
submit  written  comments  to  the  Agency 
in  response  to  this  proposal 

The  Agency  also  intends  to  schedule 
one  or  more  public  meetings  during  the 
comment  period  in  order  to  receive  the 
views  of  interested  parties.  The  time, 
date,  and  place  of  such  meetings  will  be 
published  in  the  Federal  Register.  Such 
actions  may  not  be  deemed  a  waiver  of 
the  foreign  affairs  exemption  extended 
the  Agency  pursuant  to  the  terms  of  the 
Administrative  Procedure  Act 

The  information  collection 
requirement  contained  in  this  regulation 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
provisions  of  the  Paperwork  Redaction 
Act. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  Exchange  Programs. 
Dated  November  12. 1901. 
AllMrto  |.  Moca. 

Genera/  Counsel. 

In  a  document  published  elsewhere  in 
this  issue  (Rulemaking  No.  5),  the 
Agency  is  proposing  to  revise  22  CFR 
part  514.  Proposed  part  514  would  be 
amended  as  follows: 

PART  S14—(  AMENDED] 

1.  The  authority  citation  for  part  514 
would  continue  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(lS)m.  1182. 
1258;  22  U.S.C  1431-1442,  2451-246a  Reorg. 
Plan  No.  2  of  1977:  E.0. 12048  of  March  27. 
1978:  USIA  Delegation  Order  No.  85-5  (50  FR 
27393). 

Z  It  is  proposed  that  9  514.2  is 
amended  by  adding  the  following 
definitions: 

1514.2    DeflnMon*. 

•         •         •         •         * 

On-the-job  training  means  an 
individual's  observation  of  and 
participation  in  given  tasks 
demonstrated  by  experiemxd  workers 
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for  the  purpose  of  acquiring  competency 

in  such  tasks. 

•        •        •        •        • 

Specialty  occupation  means  an 
occupation  that  requires  theoretical  and 
practical  application  of  a  body  of  highly 
specialized  knowledge  to  perform  fully 
in  the  stated  field  of  endeavor,  it 
requires  completion  of  a  specified 
course  of  education,  where  attainment 
of  such  knowledge  or  its  equivalent  is 
the  minimum  competency  requirement 
recognized  in  the  particular  field  of 
endeavor  in  the  United  States.  Some 
examples  of  specialized  fields  of 
knowledge  are  public  and  business 
administration,  agricultural  research, 
architecture,  engineering,  computer  and 
physical  sciences,  accounting,  and  print 
and  broadcast  (oumalism. 


SS14.1S   lAmsndedl 

3.  It  is  proposed  that  {  S14.13(c)  be 
removed. 

4.  The  heading  of  (  514.22  woald  be 
revised,  and  the  text  of  the  section 
would  be  added  to  read  as  followK 


(514,22 

(a)  Introduction.  These  regulatioos 
govern  all  exchange  visitor  programs 
under  which  foreign  nationals  are 
provided  with  opportunities  for  training 
in  specialty  occupations  in  the  United 
States  for  periods  of  up  to  eighteen 
months.  Regulations  dealing  with 
training  opportunities  which  may,  under 
certain  conditions,  be  authorized  for 
foreign  students  who  have  completed 
the  requirements  for  degrees  at 
educational  institutions  in  the  United 
States  or  who  are  participating  in  a 
training  program  as  part  of  such  degree 
program  are  found  at  \  514.23; 
regulations  governing  medical  trainees 
are  found  at  S  514.24.  When  used  herein 
the  term  "sponsor"  shall  mean  the 
sponsor  of  a  designated  training 
program,  an  applicant  for  designation,  or 
a  third  party  acting  on  their  behalf,  in 
conformity  with  S  514.22  (d)  and  (e). 

(b)  Purpose  of  Training.  "The  primary 
purpose  of  training  is  to  enhange  the 
exchange  visitor's  skills  in  his  or  her 
specialty  occupation  through 
participation  in  a  structured  training 
program  and  to  improve  the 
participant's  knowledge  of  American 
techniques,  methodology,  and 
philosophy  within  the  individual's  field 
of  endeavor.  Such  training  programs  are 
also  designed  to  enable  the  exchange 
visitor  trainee  to  better  understand 
American  culture  and  society  and  to 
improve  American  knowledge  of  foreign 
cultures  and  skills  by  providing  the 
opportunity  for  an  open  interchange  of 
ideas  between  the  exchange  visitor 


trainees  and  their  American 
counterparts,  both  in  the  United  States 
and,  through  reciprocity  reqrrirements.  in 
foreign  countries. 

(c)  Designation  of  Training  Programs, 
The  Agency  will  hmit  its  designation  of 
training  programs  to  those  which 
provide  training  in  specialty 
occupations.  However,  the  Agency,  in 
its  sole  discretion,  may  designate  a  non- 
specialty  training  program  if  warranted 
by  foreign  policy  needs. 

(d)  Obligation  of  Sponsors. 

(1)  The  sponsor  of  a  designated 
training  program  shall  comply  at  all 
times  with  die  standards  set  forth  at 
S  S14.22(f), 

(2)  The  sponsor  may  utilize  the 
services  of  third  parties  in  the  conduct 
of  the  designated  training  program 
pursuant  to  fi  S14.22(e).  If  a  tliird  party  is 
utilized,  the  sponsor  and  the  third  party 
shall  execute  a  written  agreement  which 
delineates  the  respective  obligations 
and  duties  of  the  parties,  and 
specifically  recites  the  third  party*! 
obligation  to  act  in  accordance  with 
these  regulations.  The  sponsor  shall 
provide  a  copy  of  such  agreement  to  the 
Agency  upon  execution. 

(e)  Accountability  of  Sponsors  for 
Actions  of  Third  Parties.  The  sponsor's 
use  of  a  third  party  in  the  conduct  of  a 
designated  training  program  does  not 
relieve  the  sponsor  of  its  obligation  to 
comply,  and  to  ensure  the  third  party's 
compliance,  with  all  applicable 
regulations.  Any  failure  on  the  part  of 
the  third  party  to  comply  with  all 
applicable  regulations  will  be  imputed 
to  the  sponsor. 

(f)  Standards  for  Training  Programs. 
(1)  The  Agency  will  consider  the 
designation  of  only  those  training 
programs  which: 

(i)  Impart  skills,  knowledge,  and 
competencies  to  the  trainee  through  a 
structured  mix  of  activities  supportive  of 
the  training  experience.  These  may 
include,  for  example,  classroom  training, 
seminars,  rotation  through  several 
departments,  on-the-job  training,  and 
attendance  at  conferences,  as 
appropriate. 

(ii)  Provide  a  schedule,  defined 
objectives,  and  periodic  evaluation  of 
the  trainees. 

(iii)  Provide  for  continuous  and  direct 
supervision  of  the  trainee  by  the 
sponsor. 

(iv)  Have  available  sufficient  plant 
equipment  and  trained  persoiuiel  to 
provide  the  training  specified. 

(2)  Sponsors  shall  retain  all  records 
pertaining  to  individual  trainees, 
including  training  plans  and  trainee 
evaluations,  for  a  period  of  three  years. 

(g)  Agency  Consultation  With 
Experts.  The  Agency  may  consult 


experts  whenever  Its  examination  of  a 
training  plan  indicates  the  need  for  such 
expertise  in  making  an  evaluation. 

(h)  Application  for  Designation  of 
Training  Programs.  (1)  An  applicant  for 
designation  as  an  exchange  visitor 
training  program  shall  demonstrate  its 
ability  to  comply  with  both  the  General 
Provisions  set  forth  in  Subpart  A.  and 
the  standards  for  a  structured  training 
program  set  forth  in  S  514.22(0- 

(2)  The  appbcation  shall  include  a 
copy  of  the  written  agreement  between 
the  applicant  and  a  third  party,  if  any, 
which  the  sponsor  intends  to  utihze  In 
the  conduct  of  the  training  program. 

(3)  If  the  training  program  is  certified 
or  accredited  in  accordance  with 

S  514JS2(j),  the  applicant  shall  include  a 
copy  of  the  certification  or  accreditation 
in  its  applicatioiL 

(4)  The  application  shall  Include  a 
certification  that: 

(i)  The  applicant  will  dedicate 
sufficient  physical  plant  equipment  and 
trained  personnel  to  provide  the  training 
specified; 

(ii)  The  training  program  is  not 
designed  to  recruit  and  train  aliens  for 
employment  in  the  United  States: 

(iii)  The  applicant  will  not  fill  a 
position  which  has  the  effect  of 
displacing  a  full-time  employee. 

(5)  The  applicant  shall  also: 

(i)  Describe  in  general  the  structure  of 
the  training  course  and  the  skill. 
knowledge,  and  competencies  to  be 
provided  to  the  trainee  in  each  segment 
of  the  training  program: 

(ii)  List  any  skills  or  subjects  to  which 
the  trainee  will  be  exposed: 

(iii)  Justify  the  utilization  of  on-the-job 
training  to  achieve  stated  course 
competencies; 

(iv)  Estimate  the  number  of  hours  that 
will  be  spent  in  all  training  components, 
such  as  classroom  instruction. 
conferences  or  seminars,  orientation, 
and  in  on-the-job  training; 

(v)  Set  forth  the  source  and  amount  of 
any  stipend,  fee,  or  other  consideration 
to  be  received  by  either  the  trainee  or 
the  applicant  in  the  U.S.  or  elsewhere; 

(vi)  Describe  how  the  trainee  will  be 
supervised  and  evaluated. 

(i)  Selection  of  Trainees.  (1)  Trainees 
shall  be  fully  qualified  to  participate 
successfully  in  a  structured  training 
program  at  a  level  appropriate  for  the 
individual  trainee's  career  development 
However,  such  training  shall  not  be 
duplicative  of  the  trainee's  prior  training 
and  experience. 

(2)  Trainees  must  have  sufficient 
knowledge  of  the  English  language  to 
enable  them  to  function  in  an  English- 
speaking  environment  unless  the 
training  isthree  months  or  less  and  the 
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trainer  provides  the  training  in  the 
trainee's  language. 

Ij)  Accreditation.  Accreditation  of  a 
training  program  shall  be  prima  facie 
evidence  of  compliance  with  the 
provisions  set  forth  above  in  {  514.22(f) 
if  each  segment  of  the  particular  training 
program  has  been  certified  or  accredited 
by  an  accrediting  agency  which  is  listed 
in  the  current  edition  of  the  United 
States  Department  of  Education's 
"Nationally  Recognized  Accrediting 
Agencies  and  Associations,"  or  if  it  has 
been  certified  or  accredited  by  a 
member  of  the  Council  of  Post- 
Secondary  Accreditation. 

(k)  Limitation  on  duration  of  stay.  The 
duration  of  stay  shall  correspond  to  the 
length  of  the  program  set  forth  in  the 
sponsor's  designation.  The  maximum 
length  of  stay  in  the  United  States  for  a 
trainee  shall  not  exceed  18  months  total. 

(1)  Financial  and  program  disclosure. 
Sponsors  shall  provide  trainees,  prior  to 
their  arrival  in  the  United  States,  with: 

(1)  A  written  statement  which  clearly 
states  the  stipend,  if  any,  to  be  paid  to 
the  trainee; 

(2)  The  costs  and  fees  for  which  the 
trainee  will  be  obligated: 

(3)  An  estimate  of  living  expenses 
during  the  duration  of  the  trainee's  stay, 
and; 


(4)  A  summary  of  the  training  program 
which  recites  the  training  objectives  and 
all  significant  components  of  the 
program. 

(m)  Evaluation.  In  order  to  ensure  the 
quality  of  the  training  program,  the 
sponsor  shall  develop  procedures  for  the 
on-going  evaluation  of  each  training 
segment.  Such  evaluation  shall  include, 
as  a  minimum,  semi-annual  and 
concluding  evaluation  reports  from  the 
trainee  and  his  or  her  immediate 
supervisor,  signed  by  both  parties.  For 
training  courses  of  less  than  nine 
months  duration,  evaluation  reports  are 
required,  at  a  minimum,  at  mid-point 
and  upon  conclusion  of  the  training 
course.  Evaluation  reports  shall  be  kept 
in  the  custody  of  the  sponsor  for  a 
period  of  three  years  and  shall  be  made 
available  to  the  Agency  upon  request. 

(n)  Flight  Training.  The  Agency  will 
consider  the  application  for  designation 
of  a  flight  training  program  if  such 
program  complies  with  the  above 
regulations,  and,  additionally, 

(1)  Is.  at  the  time  of  making  said 
application,  a  Federal  Aviation 
Administration  certificated  pilot  school 
pursuant  to  Title  14,  Code  of  Federal 
Regulations,  part  141;  and, 

(2)  At  the  time  of  making  said 
application  is  accredited  as  a  flight 


training  program  by  an  accrediting 
agency  which  is  listed  in  the  current 
edition  of  the  United  States  Department 
of  Education's  "Nationally  Recognized 
Accrediting  Agencies  and 
Associations",  or  is  accredited  as  a 
flight  training  program  by  a  member  of 
the  Council  on  Post-Secondary 
Accreditation.  Duration  of  the  trainee's 
stay  will  be  granted  in  accordance  with 
program  accreditation,  but  in  no  case 
shall  be  more  than  eighteen  months; 

(3)  At  the  time  of  making  said 
application  has  formally  commenced  the 
accreditation  process  with  an 
accrediting  agency  which  is  listed  in  the 
current  edition  of  the  United  States 
Department  of  Education's  "Nationally 
Recognized  Accrediting  Agencies  and 
Associations,"  or  with  a  member  of  the 
Council  on  Post-Secondary 
Accreditation.  If  the  application  for 
designation  is  approved,  such 
designation  shall  be  for  up  to  twelve 
months  duration,  with  continued 
designation  thereafter  conditioned  upon 
completion  of  the  accreditation  process. 

(FR  Doc.  91-27576  Filed  11-22-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  83 

Procedures  for  EstatHishing  Tttat  an 
American  Indian  Group  Exists  as  an 
Indian  TrilM 

November  la  1991. 

aocncy:  Bureau  of  Indian  Affairs, 
Interior. 

ACnON:  Notice  of  public  meetings  on 
proposed  rule. 

summary:  On  September  18. 1991.  (56 
FR  47320]  the  Department  of  the  Interior 
published  proposed  revisions  to  25  CFR 
part  83  to  improve  and  clarify  the 
system  for  considering  petitions  from 
Indian  groups  seeking  acknowledgment 
as  Indian  tribes.  As  announced,  public 
comments  on  the  proposed  rule  will  be 
accepted  until  December  17, 1991.  This 
dociunent  provides  notice  of  the  dates, 
times  and  locations  of  nine  public 
meetings  to  receive  oral  comments  on 
the  proposed  rule  in  order  to  provide  the 
public  the  widest  opportunity  to 
comment  on  these  proposed  revisions  to 
25  CFR  part  83. 

DATES:  The  meetings  are^scheduled  at 
the  following  time  and  locations: 

1.  December  5. 1991, 10  a.m.  to  4  p.m., 
Ramada  Hotel  100  E.  River  Dr..  Hartford. 
CT. 

2.  December  la  1991, 10  ajn.  to  4  p.m., 
Radison  Hotel.  2040  Airport  Dr..  Green  Bay, 
Wl. 

3.  December  10, 1991, 10  a.m.  to  4  p.m.. 
Saddleback  Iim.  4300  Southwest  3rd. 
Oklahoma  City,  OK. 

4.  Deceml>er  11, 1991, 10  a.m.  to  4  pjn.. 
Quality  Hotel  Four  Seasons,  2500  CarUsIe 
NE..  Albuquerque,  NM. 

5.  December  11, 1991, 1  pjn.  to  5  p.m..  Town 
and  Country  Hotel  500  Hotel  Circle  North, 
San  Diego.  CA. 


6.  December  12. 1991, 7  p.m.  to  10  p.m., 
Beverly  Garland  Hotel  1780  Tribute  Road. 
Sacramento.  CA. 

7.  December  12. 1991. 10  a.m.  to  4  p.m.. 
Holiday  Inn  North.  3815  N.  Tryon  St, 
Charlotte,  NC 

8.  December  13, 1991, 10  a.m.  to  4  p.m.. 
Comfort  Inn.  2445  S.  Acadian  Thruway. 
Baton  Rouge,  LA. 

9.  December  13. 1991, 10  a.m.  to  4  p.m.. 
Everett.  101 128th  St..  SW.,  Everett  WA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Reckord,  Acting  Chief.  Branch  of 
Acknowledgment  and  Research.  Bureau 
of  Indian  Affairs.  1849  C  Street  NW., 
Mail  Stop  2612-MIB.  Washington,  DC 
20240,  (202)  208-3592. 

SUPPLEMENTARY  INFORMATION: 

Regulations  to  govern  the  review  of 
petitions  from  groups  seeking 
acknowledgment  as  Indian  tribes  first 
became  effective  October  2, 1978.  Since 
the  first  publication  and  application  of 
the  regulations,  numerous  issues  have 
been  raised  concerning  the 
interpretation  of  some  of  the  provisions 
in  these  regulations.  Consequently,  the 
Department  proposed  to  amend  the 
regulations  with  the  publication  of  a 
proposed  rule  on  September  18. 1991  (56 
FR  47320).  The  proposed  revisions  will 
clarify  the  procedures  for  petitioners, 
eliminate  some  of  the  problems  that 
have  arisen  which  were  not  covered  by 
the  existing  regulations,  and  improve  the 
quality  of  future  petitions. 

It  is  the  policy  of  the  Department  of 
the  Interior  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process  whenever 
practicable.  Due  to  the  broad  public 
interest  in  the  acknowledgment  process 
shown  by  unrecognized  Indian  groups, 
recognized  Indian  tribes,  the  Congress, 
and  other  members  of  the  public  the 
Department  has  made  the  determination 
to  hold  public  meetings  on  the  proposed 
revisions  to  25  CFR  part  83  to  assure 


more  meaningful  and  extensive  public 
participation  in  the  rulemaking  process. 

The  meetings  are  open  to  the  public. 
Interested  persons  may  make  oral  and 
written  statements.  Due  to  the  limited 
amount  of  time  available  and  the  desire 
to  hear  a  range  of  views,  each  speaker 
will  be  allocated  five  to  ten  minutes  for 
an  oral  statement  depending  on  the 
number  of  people  who  wish  to  make 
presentations.  Organizations  wishing  to 
present  oral  statements  will  be  limited 
to  one  speaker.  Requests  to  present  oral 
statements  at  the  meetings  must  be 
received  by  Holly  Reckord,  Acting 
Branch  Chief,  Branch  of 
Acknowledgment  and  Research,  Bureau 
of  Indian  Affairs,  1849  C  Street  NW., 
Mail  Stop  2612-MIB,  Washington.  DC 
20240  no  later  than  December  2, 1991. 
An  agenda  showing  the  schedule  of 
speakers  will  be  made  after  requests  are 
received  from  persons  who  wish  to 
present  oral  statements.  Reservations 
for  the  agenda  will  be  on  a  first-come, 
first-served  basis  and  will  be  limited  by 
the  duration  of  the  meetings.  Copies  of 
the  agenda  will  be  available  at  the 
meetings.  If  time  allows,  individuals 
may  also  sign  up  to  present  comments 
during  a  one-hour  registration  period 
preceding  the  oral  presentations. 
Written  comments  on  the  proposed  rule 
are  strongly  encouraged,  since  verbatim 
transcripts  of  the  meetings  will  not  be 
made. 

Copies  of  the  proposed  rule  may  be 
obtained  by  calling  Holly  Reckord, 
Acting  Branch  Chief.  Branch  of 
Acknowledgment  and  Research,  Bureau 
of  Indian  Affairs.  1849  C  Street  NW.. 
Mail  Stop  2612-MIB,  Washington.  DC 
20240.  (202)  208-3592. 
Pibick  A.  Hayes, 

Acting  Assistanl  Secretary— Indian  Affairs. 
(FR  Doc.  91-28256  Filed  11-22-91;  8:45  am] 
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The  President 
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Presidential  Documents 


Executive  Order  12782  of  November  21,  1991 
Amending  Executive  Order  No.  12594 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  and  in  order  to  amend  Executive  Order  No. 
12594,  it  is  hereby  ordered  as  follows: 

SecHonl.  Section  1  of  Executive  Order  No.  12594  is  amended  to  read  as 
follows:  "Awards  shall  be  given  for  the  purpose  of  recognizing  outstanding 
voluntary  contributions  by  individuals  and  organizations  toward  helping 
others  in  our  society,  and  for  the  purpose  of  demonstrating  to  all  Americans 
what  can  be  accomplished  through  voluntary  action.  Awards  shall  be  named, 
designed,  and  presented  as  determined  by  the  President  upon  the  recommen- 
dation of  the  White  House  Office  of  National  Service," 

Sec.  2.  Section  2  of  Executive  Order  No.  12594  is  amended  to  read  as  follows: 
"The  awards  may  be  presented  by  the  President  to  recipients  in  categories  to 
be  determined  by  the  President  or  the  Director  of  the  White  House  Office  of 
National  Service.  The  selection  process  shall  be  administered  by  the  White 
House  Office  of  National  Service  in  coordination  with  the  ACTION  agency 
and  other  appropriate  entities.  The  President  may  select  for  the  awards  any 
person  recommended  to  the  President  or  any  person  selected  by  the  President 
upon  his  own  initiative." 


|FR  Doc.  91-28446 
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Mttmorsndumi: 

October  21, 1991 56147 

Presidential  DelerminationK 
No.  92-4  of 

October  24, 1991 56567 

No.  92-5  of 

Novemt>er  13, 

1 991 58839 


November  14. 1991 57969 

5CFR 

PropOMd  RuIm: 

531 56278 

550 56276 

575. „ 56276 

771 56276 


7CFR 

226 58173 


301 

318 ^...:.. 

401 

.57573,  57579 

59205 

— 58301 

56569 

435.^.    

441 

445 

446 

447 

780 

^.. 56569 

57231 

57971 

57971 

56569 

56569 

59207 

802 

56293 

907 

979 

..57231,  58175 

57231 

58302 

981 

58841 

1435 

59196 

1600 

56275 

1610 

56461 

1942 

58177 

57950 

3400 

56146 

53 

58518 

54 

58518 

Ch.  IV . 

56605 

401 , 

57296 

425. 

58323 

959. 

58324 

1001 

58972 

1002 

1004 „^ 

1005 

1006 , 

58972 

58972 

.! 58972 

58972 

1007 

1011 

58972 

58972 

1  w1 2 ••••■••••••••hi 

1013 , 

58972 

Z!!.!..!....  58972 

58972 

1032 

58972 

1033  

58972 

1036 

1040 

58972 

58972 

1044 

58972 

1046 

1049 

58972 

58972 

1050 - 

1064 , 

.58972 

.,„ 58972 

1065 «, 

58972 

1068  

58972 

1 075 ;.. 

58972 

1076 ™.. 

58972 

1079 

58972 

1093  

, 58972 

1094 

58972 

1096 

58972 

1097 „., 

, 58972 

1098 

1099 

58972 

58972 

1106 

58972 

1106 : 

58972 

1124 

58972 

II 
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1126.„ 
1131... 
1134... 
1135„. 
1137.. 
1138- 


...58972 
...58972 
...58972 
...58972 
...58972 
...58872 


1139 57296.  58972.  59223 

1413 56335 

1951 58325 

1955 56474 


9CFR 

78 


.56635 


Ch.L. 
600.„. 


11CFR 


100.. 


57991 
...57991 


10CFR 

171 57587.  57590 

1049 58491 


.57603 
.56044 


56570 

56570 

.56570.  57864 

56570 

56570 

56570 

56570 

56570 

56570 

56670 

.56570 
.../...  56670 

.. 56570 

56570 

„ 56570 

56570 

56570 

56570 

56570 

.- 56670 

56570 

56570 

.56670 


102 

108 

110 

113 

lie. ™ 

9001 

9002 

9003. 

9004 

9005.. 
9006.. 
9007.. 
901 2.„.. 

9031 

9032. 

9033. 

9034 

9035 

9036..__. 

9037 

9038 

9039. 

12CFR 

201™ 

709. 

922 


58303 

56921 

56691.58964 

931 — 56691.  58964 

832— „  56691.  56929.  58864 

936 58639 

1410 „ 57232 

1510 57481 


208- 


225.. 


704 

741 


.56849 
.56649 
.50224 


13  era 

101 

108 


.50224 
.58663 


.59211 


14CFR 

21 

25. 


.57588,  58610 
.57568.56610 


39 56140-66153.  56462. 

56929. 57233-57236,  57373. 

57483-5748S.  57588. 57590, 
58494.59212 

43 57570 

61 „ 56571 

71 56463.  56464.  56931, 

57486. 57799. 57971 .  57973. 
58495 

75 57973.  58496 

97.; 56464.  56571 

1204 57501 


Ch.  L 56174 

21 56605 

25 56605 

39 56174-56177,  57994. 

58002, 581 89. 581 93,  58328. 

58526,  58653,  58655, 59234 
71 56480,  56481,  56607, 

56951 .  56952, 57866,  57867 

75.„_ 56608 

255. 57603 

ISCFR 

400. 56544 

2301 59168.59185 


925. 57868 

1150 56953.  57669 

16CFR 


PropOMd  RuIm; 
453 

.56330 

17CFR 

210 

229 

>»••••»»••. 

.57237 
-  57237 

230 

.56294 

239..     „ 

240 _ 

.56294, 

,57237 
. 57237 

270. 

274 „ 

..56154, 

,56294 
.56294 

30   

.„      _^  58527 

180 

.56482 

240 67605.  58194 

249 57605 


18CFR 

56544,  57255.  56844 

58497 

56544.  57255.  58844 

56544,  57255,  56844 

...56466 

284 56544.  57255.  56644 

375— 56544.  57255.  58844 

380 56544,  57255.  58844 

381 56496 


11-. 

154. 
157. 
271 


.50211 
.59211 


lOCfR 

101 

..    _.     57487 

101...      

56179 

141    ..    

142 

56608 

20CFR 

404 

.-.57928.  58845 

418 

;. 57928 

655 

.    56860 

416. 

58198 

21  era 

3 

58754 

5 58758 

520 - - 59331 

22  era 

PropOMd  RuIm; 

514..„ 59822.  59837 

23  era 

1 40 56576 

1 327 57255.  57373 

121^ „ 56692 

24  era 

86 57488 

Ch.  I 56544 

570 56902 

813 57488 

913 57489 

PfOpOMd  RuIms 

1 0 57869 

1 7 56338 

81 ...- 58653 

203 -. 58762 

207 591 50 

213 „ 58762.  591 50 

214 581 58 

21 5 591 50 

220 591 50 

221 591 50 

231 50150 

232 591 50 

234 58762.  59150 

236 591 50 

242 591 50 

880 591 50 

881 ...  501 50 

882-.. 501 50 

D^Kj »»»«»—»»«>« ••»*•••*»•——*•*—— 9*  99 1 9V 

885, „..  501 50 

886 501 50 

887 591 50 

961 57871 

965 591 50 

25  era 

Ch.  Ill 57373 

PropoMd  RuIm: 

83 59643 

21 1 58734 

21 2 58734 

225 56734 

50^ 56278.  56282.  57373 

26  era 

1 58003 

52 .-  56303 

60^ 56303 


1 56545.  56609,  57374, 

57605,56003 
301 56545.  58190 


27  era 

9 -... 

59213 

PrapoMdRulH 

4 

B 

58199 

28  era 

1 
1 

0 

..-.  56578 

16 

542 

58304 

58634 

29  era 

508 

56860 

570.- 

1910 

58826 

57593 

2615 -., 

57977 

2617 

2676 

Propo99o  f 

1910 

1915 

1926 

2617 

57980 

-..57983 

Mm: 

57036 

57036 

57036 

„ 58014 

30  era 

202....- 

206 



..57256 
..57256 

210 , 

..57256 

212 -. 

..57256 

915 

..56578 

944 „ 

948 

f^  ■■■»  1 -*  B 

rTilflUOTw  n 

48 -.. 

^ 

-58846 
-58306 

-59235 

75 

77 

— • 

-59235 
-59235 

795 

-57376 

870 

872 , 



-57376 
-57376 

873 _. 

874 

875 



..57376 
..57376 
..57376 

876 

..57376 

886 - 

916 - 



..57376 
-58018 

31  era 

211 

800 

-56831 
-58774 

32  era 

Ch.  1 

..58179 

247 

275 

285 

-58179 
-57984 
..58179 

2861 

287 

58179 

.59217 
..58501 

290 -.. 

-56932 

?fli?« 

BfiSflfl 

,57799 

292. 

-56501 

?«? 

-59217 

294 

-57964 

295. 



-58170 

297..- 
298.... 
298b.. 
299..- 
310..- 
311™ 
313..- 
314..- 
315..- 
317- 
318..- 
319.-. 
321.-. 
322.... 
323.... 
701.... 
719.... 
1286- 


58170 

58180 

58180 

..-.58501 

57800 

57801 

.-..57801 

57801 

57801 

—  57802 

57802 

56595 

57802 

,-..57802 

57803 

59217 

57803 

57803 


199- 
251- 


33  era 

117 

330 


.57498 
.50236 


.57287,  57490 
59110 
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iU 


26. 58292 

95 56180 

100..- 56180 

117 —  56609.  56610 


155- 


157... 
173.- 
174.- 
175.- 
177.- 
179.- 
181.- 
183-. 


34  era 

318 

328 

690 


.58202 
.56284 
.56180 
.56180 
.56180 
.56180 
.56180 
.56180 
.56180 


.57198 
.56456 

.56911 


363 

772. 

36  era 

228—.— 


57778 

59158 


56155 

1254 5831 1 


.58790 


62 

37  era 

307 


,.-56157 


38  era 

1 

a..,.. 

.59217 
S70BS 

4—       _ 

J70SS 

8 

. 57492 

39  era 

111 

265..- 

602--.. 

isross'. 

.57724, 
57805, 

58858 

57964 
.58858 

3001 

40  era 

51 


.5^955 


52- 


62... 
80-. 
81_. 


12^. 


261.. 
271„ 
372.- 
721-. 


51..- 

5^_ 

60..- 
81..- 
122.. 


131 

704 

764 

799. 


57288 

56158.  56159.  56467. 
57492. 58501 

56320 

57986 

56694 

56548 

58312 

57593 

58859 

56470 

RutoK 

59238 

56485.585^.59238 

59238 

, 58656 

56555 

58420 

57144 

59239 

57144 


41  era 

101-47... 
302-4_.... 

303-1 

303-i_- 

42  era 

62..-. 


.56935 
.57289 
.57288 
.57289 


.56686^ 


110.„. 

405..„ 
41Z.-., 

413 

415...- 
483 


..-.59218.59331 

- — 59502 

- 59218 

..-59218,59502 

50502 

50331 


36. — ,..- -.58891 

400 56612 

413 50240 

420 — 56612 

421 56612 

43era 

^uMc  Und  OrdwK 

6884 „ 56275 

6849  (Corrected  by 

PLO  6907) 57806 

6880 58122 

6901 56321 

6902. 56322 

6003 56936 

6804 56936 

6005 „.- 57805 

6906 -57806 

6907 57806 

6908 57806 

6000 57807 

6910..- - 59219 


47  era 

Ch.l- 
1 


2.-. 
13- 


..- - 56937 

-56600,57596.57808. 
58503 
57808 


15 

21™ 


64.- 


.57823 
.57596,57806 
.58315.58603 

.56160 


.56180.57823 


73. 56166-66160,  56472. 

56473. 56602. 56938. 56830. 

57200-67294. 58315. 58512. 
58513.56862 

74 56169.  57596.  57808 

78 57508 

80 57485.  57087 

04 67808 

07- 58171 


Ch.  I -  57300.  58863 

2 „„.  5661 1 

22 58529 

69 57301 

73 56181.  56182.  56489, 

56490, 57302.  57606,  57606, 

57871. 58207. 58530. 58531 , 

58864 

76 56329 

80 56955.  57501 

90 5661 1 


48  era 

328 „ 

352... 
519...- 
950™, 
952...- 

970 

1631-. 
165^.. 
1801.- 
1815.- 
1852.- 


-58315 

.57602.  58315 

50220 

57824 

57824 

57824 

57406 

57496 

56801 

56681 

56691 


15 ™ 57182 

23 58296 

52. 58296 

515 56956 

538 56956 

o3d...«„.m.«.,— M...»...MM*..»...  56621 

1 804 58885 

1870. 58865 

49  era 

1 71 57560 

1 73..- 57560 

571 58323.  56940.  58513 

572. — 57830 

575 57988 

821 581 72 

1 145 5831 7 

1313 58320 


. 56962 
.56962 
.58020 
.56339 


107.- 
171.- 
533.- 


541- 
552.. 


571... 
58^.. 


1063- 


-56343 
-58662 
...56963 
.-56490 
-58868 


1152. 

5ocra 

16 56942 

17 56325.  57844 

3i 58180 

33 ———>-«—.  58180 

218. 56603 

222 5861 0 


227- 

247 

285 


298- 


301.. 
611.. 
63a- 
641.. 
663-. 


672™ 
685.. 


12- 
13- 


.58184 

56803 

56544 

58184 

57294 

56603 

59220 

.58188,58650 
.58603,58321 
.56043,57988 

.58516 


.57872 
.57872 


14 -...57502, 

17 56344.56491. 

57503. 58020. 58026, 
58348,58864.58804 

20 

21 - 

Ch.  Vl.„ 
222—. 


611.. 
646-. 
652-. 


-58531 


57872 
56882. 
58332- 
.58869 
57872 
57872 
58214 
58888 
58666 
57302 
58537 


663 50241 

672. 56355.  56623.  58214. 

58686 
675 56355.  56623,  58214. 

58531 
681 58029 
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CFR  CHECKUST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  ttie  order  of  CFR  titles,  stock 

rwrnbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 

week  and  wtiich  is  now  available  for  sale  at  ttie  Government  Printing 

Offfce. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  tfie  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

Tfie  annual  rate  for  subscnption  to  all  revised  volumes  is  $620.00 

domestic,  $155.00  additional  for  foreign  mailing. 

Oder  from  Superintendent  of  Documents,  Government  Printing  Office, 

Wastvngton.  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7S3-3238  from  8:00  a.m.  to  4.00  p.m.  eastern  time,  Monday-Friday 

(except  holidays). 

TNI*  Stock  Numbar  Prte*       RvvMon  Date 


1.2(2lteMrv«0 (869-013-00001-3) $12.00  Jan.  1,  1991 

3  (1990  Compilation  aid 

Ports  100  Old  101). (869-013-00002-1) 14.00  '  Jan.  1,  1991 

4 (869-013-00003-O) 15.00  Jon.  1,  1991 

5  PartK 

1-699 (869-013-00004-8) 17.00  Jon.  1.  1991 

700-1199 (869-013-00005-6) 13.00  Jon.  1,  1991 

1300-M.  6  (6  Rosorvwi).  (869-013-00006-4) 18.00  >oa.  1,  1991 


(869-013-00007-2) 15.00  Jon.  1.  1991 

(869-013-00008-1) 12.00  Jon.  1,  1991 

(869-013-00009-9) 17.00  Jon.  1.  1991 

(869-013-00010-2) 24.00  Jon.  1,  1991 

(869-013-00011-1) 18.00  Jon.  1.  1991 

(869-013-O0012-9) 24.00  Jon.  1,  1991 

(869-013-00013-7) 12.00  Jan.  1,  1991 

(869-013-00014-5).......  20.00  Jon.  1.  1991 

(869-013-00015-3) 19.00  Jon.  1.  1991 

(869-013-00016-1) 28.00  Jon.  1.  1991 

(869-013-00017-0) 17.00  Jon.  1,  1991 

(869-013-00018-8) 12.00  Jon.  1,  1991 

(869-013-00019-6) 10.00  Jon.  1,  1991 

(869-013-00020-0) 18.00  Jon.  1.  1991 

(869-013-00021-8) 12.00  Jan.  1,  1991 

(869-O13-00022-6) 11.00  Jon.  1,  1991 

(869-013-00023-^) 22.00  Jan.  1,  1991 

(869-013-00024-2) 25.00  Jan.  1,  1991 

(869-013-00025-1) 10.00  Joi.  1,  1991 

.  (869-013-00026-9) 14.00  Jon.  1,  1991 

,  (869-013-00027-7) 21.00  Jon.  1,  1991 

.  (869-013-00028-5) 18.00  km.  \.  1991 

.(869-013-00029-3) 21.00  Jon.  1,  1991 

.  (869-013-00030-7) 17.00  km.  1,  1991 

.  (869-O13-0003U5) 13.00  ♦  Jon.  1,  1987 

.  (869-013-00032-3) 20.00  J«.  1,  1991 

.  (869-013-00033-1) 27.00  Jn.  1,  1991 

.  (869-013-00034-0) 12.00  J«.  1,  1991 


71 

0-26 

27-45 

46-51 

52 

53-209 

210-299  

300-399  

400-699 

700-899  

900-999  

1000-1059... 
1060-1119.. 
1120-1199... 
1200-1499... 
1500-1899.- 
1900-1939... 
1940-1949... 
1950-1999... 
2000-M..... 


•  Pwtc 

1-199 

200-<nd.. 


101 

0-50 

51-199... 
200-399. 
400-499. 
500-M.. 

11 


121 

1-199  ..„. 

200-219. 

220-299. 

30(M99. 

500-599. 

600-«id.. 

13 


(869-O13-00O35-8) 13.00 

.  (869-013-00036-6) 12.00 

(869-013-00037-4) 21.00 

.  (869-013-00038-2) 17.00 

.  (869-013-00039-1) 17.00 

.  (869-013-O004O-4) 19.00 


Jan.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1.  1991 

.  (869-013-00041-2) 24.00        Jan.  1.  1991 


14 
1-59 


-no* 


Stock  NufirtMf 


60-139 (869-013-00043-9) 21.00 

140-199 „ (869-013-00044-7) 10.00 

200-1199 (869-013-00045-5) 20.00 

1200-6id (869-013-00046-3) 13.00 

15  Parts: 

0-299 (869-013-00047-1) 12.00 

300-799 (869-013-00048-0) 22.00 

800-€nd (869-013-00049-8) 15,00 

lePartK 

0-149 

150-999 

1000-6x1 


171 

1-199 

200-239.... 
240-{nd...- 

18  Parts: 

1-149 

150-279..., 
280-399 .... 
400-M 


191 

1-199 

200-End 

20Psrts: 

1-399 

400-499  

SOO-Cnd 

21  Parts: 

1-99 

100-169 

170-199  

200-299  

300-499  

500-599 

600-799  

800-1299... 
1300-fn4.... 

22^arts: 

1-299 , 

300-fnd  — 


,  (869-013-O005O-1) 5.50 

(869-013-00051-0) 14.00 

(869-013-00052-8) 19.00 

.  (869-013-00054-4) 15.00 

.  (869-013-00055-2) 16.00 

.  (869-013-00056-1) 23.00 

.  (869-013-00057-9) 15.00 

.  (869-013-00058-7) 15.00 

.  (869-013-00059-5) 13.00 

.  (869-013-00060-9) 9.00 

.  (869-013-00061-7) 28.00 

.  (869-013-00062-5) 9.50 

.  (869-013-00063-3) 16.00 

.  (869-013-00064-1) 25.00 

.  (869-013-00065-0) 21.00 

.  (869-013-00066-8) 12.00 

.  (869-013-00067-6) 13.00 

.  (869-013-00068-4) 17.00 

.  (869-013-00069-2) 5.50 

.  (869-013-00070-6) 28.00 

.  (869-013-00071-4) 20.00 

.  (869-013-00072-2)...-..  7.00 

.  (869-013-00073-1) 18.00 

.  (869-013-00074-9) 7.50 

.  (869-013-00075-7) 25.00 

.  (869-013-00076-5) 18.00 

17.00 


23 (869-O13-00077-3). 

0-199 (869-013-00078-1) 25.00 

200-499  

500-699  

700-1699 

1700-W.™; 


(869-013-00079-0) 27.00 

(869-013-00080-3) 13.00 

(869-013-00081-1) 26.00 

(869-013-00082-0) 13.00 

(869-013-00083-8) 25.00 


.  (869-013-00042-1).. 


25.00        Jan.  1,  1991 


28.. 

26 

it  1.0-1-1.60 (869-013-00084-6) 17.00 

ti  1.61-1.169 (869-013-00085-4) 28.00 

li  1.170-1.300 (869-013-00086-2) 18.00 

il  1.301-1.400 (869-013-00087-1) 17.00 

S1 1.401-1.500 (869-013-00088-9) 30.00 

it  1.501-1.640 (869-013-00089-7) 16.00 

it  1.641-1.850 (869-013-00090-1) 19.00 

it  1.851-1.907 (869-013-00091-9) 20.00 

t!  1.908-1.1000 (869-013-00092-7) 22.00 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Waak^( 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  poiicies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weel<ly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  chectdist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities,  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Adminlstraticn. 


OrMr  PtoMsunt  Cod* 

*6466 

DYES 


Superintendent  of  Documents  Subscriptions  Order  Form 


Charge  your  ordw. 
Ifttityl 


Qwrgi  er*n  mty  H  MMheMt  H  M  on  witr 
tm  «  (2021  713-3231  Ircni  lOOtm  H400pn 
tttHm  MM.  Mantty-Ffidty  Ipsm  MeMiyt) 


9  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  Is  $. 


subject  to  change.  International  customers  please  add  25<M>. 
PiMte  Type  or  Print 

2. 


All  prices  Include  regular  domestic  postage  and  handling  and  are 


(Company  or  personal  nam*) 


(Additional  addrass/attention  Una) 


3.  PiMte  chooee  method  of  payment: 

U  Check  payable  to  the  Superintendent  of 
Documents 

LJ  GPO  Deposit  Account 


(Straat  addroM) 


(City,  Stats,  ZIP  Coda) 
(_ L 


D  VISA  or  MasterCard  Account 


-n 


n 


rr-m 


(Daytime  phone  including  area  coda) 


(Credit  card  expiration  data) 


Thenlr  you  for  your  ortferf 


(Signature)  ptM.  i 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approxinfutety  1 96  volumes 
and  revised  at  least  orx:e  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year  $1d5 
Six  months:  $8750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 
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a«i  ■CnonCHi  POMMT: 


.  Codt  of  Fodtril 


-OnoyMTtiaS 
.CunwMyMrS18S 


.  Six  niontte  107.50 


1.  The  tool  cost  of  my  order  is  $_ 


Inlematioful  cmtoinen  please  add  23%. 
Please  Type  or  Print 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  per  lowal  —me) 
(Addibanal  address/atieniiaa  bner 


(Street  address) 


(City.  State.  ZIP  Code) 
( 1 


3.  Pkate  cbooM  metbod  of  paymeol: 

LJ  Check  payable  to  the  Superintendent  of  Documentt 
D  GPO  Deposit  Account         I    I    I    I    I    iTI-n 
Q  VISA  or  MasterCard  Account 

M  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-rm 


(Oedii  card  expiratioa  dale) 


(Daytime  phone  including  area  code) 


(Signature) 
4.  VUk  To:  Superintendent  of  Documents,  OovenuneiM  Prioling  Office,  Washington,  D.C.  20402-9371 
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Neiv  Publication 

List  of  CFR  Sections 
Affected 

f  973- f  985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)*  for  the  years  1973  through 
198&  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  v^ich  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


OMK 


Superintendent  of  Documents  Publicatloiis  Order  Form 
AjTA^A  Chargt  your  onfar. 

Pkase  Type  or  Print  (Form  U  aligned  ft)r  typewriter  use.)  "fc  ta  yow  ordcn  md  Iw|ttirto-(2I2)  YS-asM 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customen  please  add  23%. 
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.Stock  Number 

Title 

Price 
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Ibtal 
Price 

1 

021-602-00001-9 

CataloK-Bestselling  Government  Books 

FREE 

FREE 

Toul  for  Publication 

(Ckxnpany  or  personal  name) 


(Pleaie  type  or  pruit) 


(Additional  address/attention  line) 


(Street  address) 
(City,  Sate,  ZIP  Code) 


Plenc  ChooM  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
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O  VISA  or  MasteiCard  Account 


1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1  m 


L 


± 


(Daytime  phone  including  area  code) 

Mail  lb:  Superiotendeat  of  Dociiinentfr 
Gowemmeot  Priming  Office 
^tethii«too,  IX:  20402-9323 


(Credit  card  expiratioo  date)       '*«^  J^  Z*^  ^^  *'*'*•' 


(Signature) 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
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the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volurrtes  appears  both  in  the  Federal  Register  each 
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specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
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Of  significant  historical  interest  is  Appendix  C 
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Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Alzheimer's  Disease  screening  clinical  guidelines  panel, 
59950 

Agency  for  International  Development 

NOTICES 

Housing  guaranty  programs: 
Philippines,  59960 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service; 
Commodity  Credit  Corporation;  Forest  Service 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Individuals  with  mental  illness,  protection  and  advocacy; 
State  guidelines  for  1992-1995  FYs  allotments,  59951 

Arrerican  Indian,  Alaskan  Native  and  Hawaiian  Native 
Housing,  National  Commission 

See  National  Commission  on  American  Indian,  Alaskan 
Native  and  Hawaiian  Native  Housing 

Animal  and  Plant  Health  Inspection  Service 

l«OTICE8 

Environmental  statements;  availability,  etc.:  v 

Cenetically  engineered  organisms;  fleld  test  permits — 
Rapesced  plants,  59925 

Army  Department 

See  Engineers  Corps 

Coast  Guard 

RULES 

Drawbridge  operations: 
District  of  Columbia,  59680 

Commerce  Department 

See  also  National  Institute  of  Standards  and  Technology; 

National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  0MB  review. 
59926.  59927 
(3  documents) 


Committee  for  the  IntplsmsiUBliow  of  TeatHa 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Philippines,  59930 


Commodity  Crodit  CorpOfa«o« 

RULES 

Loan  and  purchase  programs: 
Upland  cotton  marketing  certificate  provisions,  598S1 

Copyright  Office,  Ubrary  of  Congraaa 

rniLfs 

Fee  schedules,  59684 


Defense  Department 

See  also  Engineers  Corps;  Navy  Department 
RULCS 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Drug  benefits;  appropriate  level  of  care  provisions,  59870 
Medical  documentation  requirements,  59673 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
59931 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Bilingual  education  and  minority  languages  affaire- 
Bilingual  education;  State  educational  agency  program, 
59931 

Employment  and  Training  Administration 

NOTICES 

Labor  surplus  areas  classiHcations: 
Aimual  list 
Additions,  59962 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  exportation  and  importation: 
Alenco  Resources  Inc.,  59935 

Engineers  Corps 

PROPOSED  RUiXS 
Navigation  regulations: 

St.  Marys  Falls  Canal  and  Locks,  MI;  use.  administration, 
and  navigation,  59913 
NOTICES 
Environmental  statements;  availability,  etc: 

Jackson  et  al.,  MS:  flood  protection  plan,  59931 

Enyironmcntai  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 

Tennessee,  59886 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 

59936 
Hazardous  waste: 
Confidential  business  information  and  data  transfer  to 
contracturs,  59937,  59938 
(2  documents] 
Toxic  and  hazardous  substances  controh 
Premanufacture  notices  receipts,  68036 

Executive  Office  of  the  President 

See  Presidential  Documents;  Trade  Representative.  Office  of 
United  States 

Farm  Credit  Administration 

NOTICES  

Meetings;  Sunshine  Act,  69977 
(2  documents) 
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Federal  Aviation  Admlnlatratlon 

miL£S 

Airworthiness  directives: 

EMBRAER.  59867 

McDonnell  Douglas.  59868 
PROPOSED  RULES 
Airworthiness  directives: 

Avions  Marcel  Dassault-Breguet  Aviation.  59902 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map — 

Wiley  Post  Airport.  OK.  59966 
Meetings: 

Aviation  Security  Advisory  Committee.  59967 

Federal  Energy  Regulatory  Commission 

MOnCES 

Environmental  statements:  availability,  etc: 
Montana  Natural  Resources  and  Conservation 
Department.  59932 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co..  59932 

(2  documents) 
El  Paso  Natural  Gas  Co..  59933 

Great  Lakes  Gas  Transmission  Limited  Partnership.  59933 
Great  Lakes  Gas  Transmission  Limited  Partnership: 

correction.  59979 
Northwest  Alaskan  Pipeline  Co..  59933         ., 
Texas  Eastern  Transmission  Corp..  59934 
Trailblazer  Pipeline  Co..  59934 
Transwestem  Pipeline  Co..  59934 
Trunkline  Gas  Co..  59935 
Wyoming  Interstate  Co..  Ltd..  59935 

Federal  Financial  Institutions  Examination  Council 

PROK>SCO  RULES 

Practice  and  procedures: 
Temporary  waiver  proceedings.  59899 

Federal  Housing  Rnance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Dividends  paid  on  Federal  Home  Loan  Bank  stock,  59898 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certiflcates: 

Majesty  Cruise  Line.  Inc..  et  al..  59939 
Complaints  filed: 

DSR  Shipping  Co.,  Inc..  et  al..  59939 

Federal  Railroad  Administration 

RULES 

Railroad  user  fees 

Meeting.  59893 
NOTICCS 

Exemption  petitions,  etc.: 
.    Keokuk  Junction  Railway  et  al..  59967 

National  Railroad  Passenger  Corp.  et  al..  59968 

Federal  Reserve  System 

RULES 

Home  mortgage  disclosure  (Regulation  C): 
Reporting  and  recordkeeping  requirements,  50853 

NOTICES 

Meetings:  Sunshine  Act.  59977 

Applications,  hearings,  determinations,  etc: 
Associated  Banc-Corp  et  al.,  59940 


First  Autauga  Bancshares.  Inc..  et  al..  59940 
Gritzman.  Mary  Palmifano.  et  al.  59941 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 

-  59941 
Prohibited  trade  practices: 

Money  Store  Inc.  et  al..  59942 

Nintendo  of  America  Inc..  59946 

Slender  You.  Inc.,  et  al..  59946 

T*N  pic.  59949 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Applegate's  milk-vetch.  59917 


Environmental  statements:  availability,  etc.: 
Florida  panthers:  removal  from  wild  population  to 
establish  captive  population.  59958 

Food  and  Drug  Administration 

PROPOSED  RULES 

Medical  devices: 
Device  user  facilities  and  distributors:  death,  illness  and 
serious  injury  reporting  requirements.  60024 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Dixie  National  Forest.  UT.  59925 
Lincoln  National  Forest.  NM.  59926 

General  Services  Administration 

RULES 

Federal  property  management: 
Transportation  and  motor  vehicles — 
Interagency  Fleet  Management  System:  consolidation 
and  restructuring.  59886 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research:  Alcohol. 
Drug  Abuse,  and  Mental  Health  Administration:  Food 
and  Drug  Administration:  Health  Care  Financing 
Administration:  Health  Resources  and  Services 
Administration:  National  Institutes  of  Health 

Health  Care  Rnancing  Administration 

PROPOSED  RULES 
Medicare: 
Accrual  basis  of  accounting  policy:  clarification 
Correction.  59979 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Pediatric  primary  care  residency  training  programs,  59953 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 

Contract  rent  annual  adjustment  factors.  59996 
NOTICES 
Agency  information  collection  activities  under  OMB  review: 

correction.  59979 
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Interior  Department 

Sue  Fish  and  Wildlife  Service:  Land  Management  Bureau: 
National  Park  Service:  Surface  Mining  Reclamation  and 
Enforcement  Office 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Welded  stainless  steel  pipes  from  Korea  and  Taiwan, 
59961 
Meetings:  Sunshine  Act,  59977 
(2  documents) 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Cedar  River  Railroad  Co.,  59961 

Justice  Department 

See  fuvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Missing  Children's  Assistance  Act:  discretionary 
programs,  59982 

Lal>or  Department 

Sec  Employment  and  Training  Administration 

Land  Management  Bureau 

PROPOSED  RULES 
Land  resource  manngement: 
Land  withdrawals — 
Emergency  withdrawals:  withdrawn,  59914 
NOTICES 

Realty  actions:  sales,  leases,  etc.: 

Montana;  correction,  59979 

Nevada;  correction,  59957 
Withdrawal  and  reservation  of  lands: 

Wyoming;  correction,  59979 

UlM-ary  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co.,  Inc.,  59970 

National  Commission  on  American  Indian,  Alaskan  Native 
and  Hawaiian  Native  Housing 

NOTICES 

Meetings.  59963 
(2  documents) 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Highway  safety  program;  breath  alcohol  testing  devices: 
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Presidential  Documents 


THle  3— 

The  Premdent 


PMckina«ieii  8879  of  NoveniMr  22,  19S1 

National  Military  FamHies  Recognition  Day,  1991 


By  th«  Piesideiit  ol  ths  Uaited  States  of  America 

A  Proclamation 

We  Americans  take  great  pride  in  the  vigilance,  courage,  and  patriotism  of  the 
men  and  women  who  serve  in  our  United  States  Anned  Forces.  Yet,  in  large 
part,  the  extraordinary  spirit  of  our  Nation's  service  members  reflects  that  of 
the.  families  who  stand  behind  them.  Thus,  while  we  salute  our  troops  for  their 
outstanding  efforts  to  preserve  peace  and  to  protect  the  vital  interests  of  the 
United  States,  on  this  occasion  we  honor  in  a  special  way  our  Nation's 
military  families.  Each  day,  these  Americans  share  in  the  hard  work  of 
freedom. 

The  military  family  is  a  very  large  and  special  one.  It  includes  tens  of 
thousands  of  wives,  husbands,  parents,  siblings,  and  children.  Located  in 
every  State  and  in  countries  around  the  globe,  these  families  are  the  heart  of 
the  American  defense  community.  They  have  stood  together  in  times  of  trial 
and  uncertainty;  they  have  opened  their  arms  to  newcomers  and  to  neighbors 
in  need;  and  they  have  offered  steady  moral  support  to  our  forces  stationed  far 
from  home.  Brought  together  by  the  service  of  their  loved  ones,  these  families 
embody  the  love,  faith,  and  devotion  to  freedom  that  have  sustained  our  men 
and  women  in  uniform,  even  through  this  Nation's  darkest  hours. 

Whether  they  live  on  bases  here  at  home  or  at  posts  in  Europe,  the  Pacific, 
and  elsewhere,  military  families  are  united  by  common  experience — including 
the  experience  of  hardship  and  sacrifice.  For  example,  reassignments  often 
require  service  members  and  their  dependents  to  move,  leaving  behind 
schools,  friends,  and  jobs.  Although  such  moves  may  consist  of  relocation  to 
unfamiliar  towns  or  even  to  foreign  lands,  military  families  weather  the 
challenges  with  perseverance  and  pride. 

Because  they  recognize  the  risks  that  iheir  loved  ones  have  accepted  in  the 
line  of  duty,  and  because  a  service  member's  assignments  can  entail  lengthy 
absences  from  home,  military  families  also  cope  with  long  hours  of  separation 
and  worry.  During  the  past  year,  our  Nation  was  reminded  of  all  that  military 
families  have  endured  over  the  years  when  more  than  500,000  service  person- 
nel were  activated,  both  here  and  abroad,  to  take  part  in  Operations  Desert 
Shield  and  Desert  Storm,  as  well  as  during  U.S.  humanitarian  e^orts  in 
Operations  Provide  Comfort  in  northern  Iraq  and  Sea  Angel  in  Bangladesh. 
The  stoicism  and  the  patriotism  displayed  by  America's  military  families 
during  the  conflict  in  the  Persian  Gulf  uplifted  and  inspired  our  entire  country. 
More  recently,  hundreds  of  American  military  families  responded  with  exem- 
plary courage  and  composiue  when  they  were  evacuated  from  their  homes  in 
the  Philippines  following  the  eruption  of  Mount  Pinatubo. 

Throughout  our  Nation's  history,  military  families  have  demonstrated  their 
pride  in  service  and  their  profound  faith  in  the  principles  on  which  the  United 
States  is  founded.  Today  we  assure  these  Americans  of  our  abiding  gratitude, 
respect,  and  support. 
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The  Congress,  by  Mouse  Joint  Resolution  215,  has  designated  November  25. 
1991,  as  "National  Military  Families  Recognition  Day"  and  has  authorized  the 
President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  25,  1991.  as  National  Military  Fami- 
lies Recognition  Day.  I  urge  all  Americans  to  join  in  honoring  America's 
military  families  on  that  day.  Finally,  I  call  upon  Federal,  Stale,  and  local 
officials,  as  well  as  concerned  private  organizations,  to  observe  the  day  with 
appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth.  , 
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DEPARTMENT  OF  ihGRICULTURC 
Commodity  Credit  Corporation 
7  CFR  Part  T42T 
Upland  Cottofi  Marfcfitfng  Ctfrflffcatv 

rlUVIBHIlia 

AQEMCV:  ComnKxiity  Credit  Corporation. 

USDA, 

ACTMN:  Final  rale 

summary:  The  purpose  of  this  final  rule 
is  to  adopt  as  final,  with  certain 
changes,  the  interim  rule  publiahid  in 
the  Federal  Ragister  on  Auguat  21, 1991 
(SQ  FR  41431^  This  &ud  mle  sets  forth  at 
7  CFR  part  1427  the  regulations  with 
respect  to  the  uplaad  cotton  first 
handler  and  user  mariceting  certificate 
programs  as  required  by  section 
103B(a)(5)(B)  and  (£)  of  the  AgricuUurai 
Act  of  1943,  as  amended  ("the  1949 
Act"). 

EFFECTIVE  DATS:  August  21. 1991. 
FOR  FURTNCR  tWFORM ATIO>»  CONTACT: 
Charies  V.  Cunningham.  Leadtr,  Fibers 
Group.  Commodity  Analysis  Diviskm;. 
USDA-ASCSv  roow  375ft-S.  P.a  Bo» 
2415w  Washington,  DC  20013  or  call  (2ee> 
720-7954.  The  Find  Regulatory  lampact 
Analysis  describing  the  options 
considered  in  developing  this  final  nix 
is  availi^ble  on  request  from  the  above- 
named  individuai  ' 
supPLOKNTARnr  wgen—iioii.  Thia 
fir»i  rahe  has  been  reviewed  undes 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regalatlon  1312-1  and  haa 
been  designated  as  "nonmajor^.  It  haa 
been  determined  that  these  piugrain 
prvmiona  vnH  not  result  in:  (1 J  An 
arnioai  effect  on  the  economy  of  StOO 
million  er  taore:  (2)  a  ma)or  increaae  in 
costs  or  prices  for  eonsumers,  indhridaat 
indoattiea,  State  or  local  governments  er 
geographical  regions;  or  (3)  significant 
advecse  •{{ects  oncatapetition. 


employment,  iiivestlueiir,  productivity, 
innovation  or  the  ability  of  United 
States-based  enfierprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  niunbers  of  the  federal 
asstalance  pro^ama,  aa  found  in  the 
catalogue  of  Federal  Domestic 
Assistanes,  to  which  this  final  rule 
applies  are: 


Convnoeily 
Cotton  PieducSoiv 


It  haa  been  determined  thai  the 
Regulatory  Flexibility  Act  ianot 
applicable  to  this  Qnal  rule  since  the 
Commodity  Credit  Corporation  ( "CCC") 
is  not  requifed  by  S  U.&C.  563  or  any 
other  provision  of  taw  to  publish  a 
notice  of  proposed  rulemaking  witb 
respect  to  the  siik^ect  matter  of  these 
detcnninations. 

It  has  beeirdetenmned  by 
environmental  evaluation  thsf  thia 
actian  vnit  haa«  no  tigmficant  impact  on 
the  qaaftty  of  the  hwMHV  environment. 
Therefore,  iieiAer  an  enrironmentai' 
asaesaineiit  nor  an  Environmentaf 
Impact  Slatemenf  is  needed. 

These  programs/activities  are  not 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consuhation  with 
State  and  Focal  officials.  See  the  notice 
related  to  7  CFR  part  3015.  subpart  V. 
published  at  48  FR  29115  ([une  24. 1983). 

The  information  collection 
reqtiireiaents  contained  in  diese 
regutations  have  bean  approved  by 
OMB  under  the  provisions  of  44  U.&C. 
chapter  35  through  August  3 1-.  1994.  and 
assigned  OMB  No.  0560-0136.  Changes 
mada  to  the  Upland  Cotton  First 
Handtnt  AgFeement  and  the  Upland 
Cotton  Domestic  User/Exporter 
Agfaement  as  a  result  of  the  final  nde 
will  be  s«bm»ttedl»OMB  for  approwaL 
Public  reporting  burden  far  the 
informatlaa  aalactiane  contained  in 
these  regalatiani  i* eatinwted  to  average 
30  minutes  per  response,  indnding  time 
for  reviewing  instructions,  searching 
existing  data  soaccea,  gathering  and 
mainasning  the  data  needed,  and 
completing  and  reviewing  the  codection 
of  information. 


Statutory  Backgiounif 

The  Food,  Agrieaitnre,  Conservation. 
and  Trade  Act  of  1980  ("the  1900  Act") 
amended  the  1949  Act  to  provide  that,  if 
during  the  period  beginning  August  1, 
1991.  and  ending  ^hy  31. 199ft.  CCC 
determines  that  the  prevailing  waM 
market  price  ibrepiand  cottoa  adjusted 
to  United  States  (^laMty  and  location 
("adjusted  world  price")  is  less  than  the 
current  loan  repayment  n<e  for  a  crs^of 
upland  cotton  and  tfiat  the  cotton  loan 
program  and  the  loan  deffcieney 
payment  program  have  failed  to  mske 
domesticalty  produced  upland-eotton 
competitive  on  the  world  atarket.  then 
CCC  shall  makv  payoients.  in  the  form 
of  commodity  certificates,  to  eligible 
first  handlers  of  aplsnd  cotton  who  have 
entered  into  an  agreement  with  CCC  to 
participate  in  the  first  handler  marketing 
certificate  program. 

The  1990  Act  also  '^mended  the  1949 
Act  by  adding  new  provisions  to  provide 
that,  if  during  the  period  beginning 
August  1,  IWl.  and  ending  July  31, 1996. 
CCC  determines  that,  for  any 
consecutive  4-week  period,  the  Rnday 
through  Thursday  average  price 
quotation  for  the  hiwast^-pricad  United 
States  growth,  as  quoted  foe  Middling 
one  and  three  thicty-aeeonda  inch  ("M 
1%(  inch"]  cotton,  delivered  CI.F.  (cost, 
insurance  and  freight)  northern  Europe 
("U.S.  Northern  Europe  price")  exceeds 
the  Friday  through  Thursday  average 
price  i^uotatioa  for  the  Qve  lowest- 
priced  growtha  of  the  growths  quoted  for 
M  l%a  inch  cotton,  delivered  C1.F. 
northern  Europe  ( 'Northern  Europe 
price"),  1^  more  then  V25  cents  per 
pound  each  week,  then  CCC  shaU  malie 
payments.  i»  the  form  of  commodity 
certifKatea,  to  eligible  domestic  users 
and  expoctara  ef  upland  cotton  on 
documantad  sales  BMdc  in  the  week 
following  such  4-week  period. 

This  Bnal  relaaaands  7  CFR  part  1427 
to  set  ferdi  the  terms  and  conditions  of 
the  upland  ootUm  ital  handler 
mathcliag  oarttficata  program  and  the 
upiand  catton  aaar  aierkathig  certiftca  te 
program.  The  changes  Bade  in  this  final 
niia  from  the  Dilerim  nde  are  applicat>le 
to  upland  sotton  canaunied  by  ^mestic 
users  aad  esipoct  caaB-acta  entered  info 
by  expartats  on  or  after  August  30^  1991. 


Discussion  of  CoBHnents  and  Changes 

Twenty  kstlera  ware  timely-  received  in 
response  to  die  intariaa  niie  published  in 
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the  Federal  Register  on  August  21. 1991. 
(56  FR  41431)  requesting  public 
comments  on  the  interim  regulations  for 
implementing  the  upland  cotton  first 
handler  and  user  marketing  certiHcate 
programs.  Responses  were  received 
from  10  exporters.  6  domestic  users,  one 
general  cotton  organization,  one 
shippers  association,  one  textile 
manufacturers  association,  and  one 
cotton  ginners  association.  Responses 
were  received  from  persons  located  in  7 
States  and  the  District  of  Columbia. 

Nineteen  respondents  commented  on 
provisions  of  the  user  marketing 
certificate  program.  One  respondent 
commented  on  the  first  handler 
marketing  certificate  program.  Several 
comments  were  received  which  did  not 
directly  relate  to  the  substance  of  the 
interim  rule;  rather,  they  related  either 
to  the  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  or  to  the  operating 
instructions  issued  by  CCC. 

Changes  in  this  final  rule  from  the 
interim  rule  are  based  upon  the  public 
comments  received.  The  Upland  Cotton 
First  Handler  Agreement  and  the 
Upland  Cotton  Domestic  User/Exporter 
Agreement  will  also  be  amended  to 
incorporate  the  changes  made  in  this 
final  rule  from  the  interim  rule.  The 
discussion  of  the  conunents  received 
and  the  changes  made  that  follow  are 
organized  in  the  same  sequence  as  the 
final  rule. 

Section  1427.52    Definitions 

One  respondent  commended  CCC  for 
including  motes  as  eligible  cotton  under 
the  first  handler  and  user  marketing 
certificate  programs.  The  respondent 
however,  pointed  out  that  typical 
reginning  operations  use  anywhere  from 
one  to  three  stages  of  modified  seed 
cotton  cleaners,  whereas,  the  definition 
of  reginned  (processed)  motes  requires 
them  to  use  multiple  stages.  The 
respondent  recommended  that  the 
definition  be  changed  from  "multiple"  to 
"one  or  more."  CCC  agrees  with  this 
change  and  is  amending  the  definition  of 
reginned  (processed)  motes  accordingly. 

The  same  respondent  also  pointed  out 
that  the  definition  of  semi-processed 
motes  does  not  take  into  account  those 
ginning  operations  that  regin  motes  as 
an  "in-line"  process  straight  from  the 
lint  cleaner,  bypassing  initial  cleaning 
and  baling.  These  type  operations  do  not 
produce  a  baled  semi-processed  mote, 
thus  would  be  ineligible  for  first  handler 
certificates.  The  respondent  urged  that 
appropriate  language  be  added  to  the 
final  rule  to  provide  eligibility  for  these 
motes.  CCC  did  not  intend  to  exclude 
such  motes  from  eligibility.  Therefore, 
the  definition  of  semi-processed  motes  is 
being  revised  by  adding  at  the  end 


thereof  the  words  "or  moved  directly 
into  the  reginning  process." 

Section  1427. 103    Eligible  upland  cotton 

One  respondent  pointed  out  that  some 
semi-processed  motes  do  not  need  to  be 
cleaned  through  lint  cleaning  equipment 
(sawtooth  lint  cleaning)  in  order  to  be     . 
suitable  for  spinning,  papermaking  or 
other  traditional  manufacturing  uses. 
The  respondent  recommended  that  the 
definition  of  reginned  (processed)  motes 
be  amended  to  delete  the  requirement 
that  semi-processed  motes  be  cleaned 
through  one  or  more  stages  of  lint 
cleaning  equipment  (sawtooth  lint 
cleaning).  This  recommendation  was  not 
adopted  because  CCC  believes  that  the 
majority  of  semi-processed  motes  need 
to  be  cleaned  through  one  or  more 
stages  of  lint  cleaning  equipment  in 
order  to  be  of  a  quality  suitable  for 
spinning,  papermaking  or  other 
traditional  manufacturing  uses. 
However.  CCC  recognizes  that  some 
semi-processed  motes  are  of  a  quality 
suitable,  without  further  processing,  for 
spinning,  papermaking  or  other 
traditional  manufacturing  uses. 
Therefore.  S  1427.103(b)  is  being 
amended  to  provide  eligibility  for  semi- 
processed  motes  which  are  suitable, 
without  further  processing,  for  spinning, 
papermaking  or  other  traditional 
manufacturing  uses. 

Four  respondents  recommended  that 
upland  cotton  obtained  with  a  certificate 
from  CCC  inventory  be  eligible  for  user 
marketing  certificates.  They  based  their 
reconunendations  on  the  following 
reasons: 

1.  Mills  discount  old  crop  cotton 
which  would  be  in  CCC  inventory. 

2.  The  cost  to  merchandise  CCC 
cotton  is  higher  because  of  the  time 
delay  in  obtaining  new  samples, 
deterioration  in  grade  and  additional 
interest  charges. 

3.  It  is  costly,  difficult  and  time 
consuming  to  separate  CCC  inventory 
from  general  inventory. 

4.  The  ineligibility  of  CCC  inventory 
could  make  such  cotton  less  attractive 
to  potential  buyers  thus  forcing  CCC  to 
carry  the  cotton  for  additional  periods  of 
time,  thereby  increasing  the  cost  of  the 
program. 

5.  Some  mills  are  refusing  to  take  any 
upland  cotton  not  eligible  for  user 
marketing  certificates. 

CCC  agrees  that  it  would  be  more 
difficult  to  dispose  of  its  inventory  if 
such  inventory  obtained  with 
certificates  is  not  eligible  for  user 
marketing  certificates.  Therefore,  the 
recommendation  is  being  adopted  and 
§  1427.103(c)  is  being  amended 
accordingly. 


One  respondent  recommended  that 
motes  blended  with  textile  mill  waste  or 
other  fibers  not  be  eligible  for  user 
marketing  certificates.  This 
recommendation  is  adopted  and 
§  1427.103(c)  is  being  amended  to 
exclude  such  blends  from  eligibility. 

Section  1427. 107    Payment  rate 

One  respondent  indicated  that  the 
provisions  of  the  interim  rule  for 
determining  the  payment  rate  for 
domestic  users  and  exporters  provide     * 
foreign  purchasers  an  advantage  over 
domestic  users.  The  respondent 
recommended  that  work  begin  now  to 
establish  regulations  to  permit  the 
payment  rate  for  domestic  users  to  be 
determined  at  the  time  of  price  fixation 
beginning  August  1, 1992.  or  earlier  if 
possible.  Another  respondent 
recommended  that  the  final  rule  be 
published  expeditiously  but  that  CCC 
agree  now  to  revisit  the  regulations  at  a 
point  in  the  near  future,  to  judge 
whether  they,  in  fact,  are  fully  providing 
domestic  users  with  competitively 
priced,  domestically  grown  raw  cotton. 
In  addition,  the  respondent  seeks  a 
statement  of  willingness  from  CCC  to 
amend  the  user  marketing  certificate 
program  regulations,  in  the  near  future, 
to  bring  about  competitively  priced 
cotton,  if  the  payment  rate  methodology 
and  other  aspects  of  the  program  do  not 
provide  U.S.  mills  with  this  opportunity. 
These  recommendations  do  not  affect 
the  provisions  of  this  final  rule.  CCC 
agrees  to  closely  monitor  the  program  as 
to  its  effectiveness  and,  if  any  changes 
in  the  regulations  are  deemed 
appropriate,  it  will  propose  changes  in 
the  regulations  and  seek  public 
comment  on  those  changes. 

Four  respondents  recommended  that 
user  marketing  certificate  program 
payments  to  exporters  either  be 
eliminated  or  the  regulations  be 
amended  to  base  the  paym^t  rate  for 
exporters  on  the  date  the  cotton  is 
exported,  rather  than  on  the  date  the 
contract  for  export  is  entered  into.  The 
1949  Act  requires  user  marketing 
certificates  to  be  issued  to  domestic 
users  and  exporters  under  specified 
price  conditions.  CCC  does  not  have  the 
authority  to  eliminate  payments  to 
exporters.  CCC  believes  that  the 
procedures  in  the  interim  rule  for 
determining  the  payment  rate  for 
exporters  will  be  more  effective  in 
keeping  U.S.  cotton  priced  competitively 
with  foreign  cotton  than  if  the  payment 
rate  was  based  on  the  date  of  expo.t. 
For  these  reaaons.  these 
recommendations  are  not  being  adopted. 

Four  respondents  recommended  that 
the  payment  rate  for  Below  Grade  (BG) 
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cotton  be  the  same  as  the  payment  rate 
for  other  baled  lint  cotton.  They  based 
their  recommendations  on  the  following: 

1.  BG's  are  a  small  percentage  of  the 
total  crop. 

2.  It  is  di^cult  to  identify  BG's. 

3.  Cotton  is  often  sold  without  a  class 
card. 

4.  Merchants  often  ship  BG's  on  a 
contract  with  other  cotton. 

5.  The  administrative  cost  to  CCC 
would  be  higher  than  the  savings. 

Because  BG's  are  usually  a  very  small 
percentage  of  the  crop.  CCC  agrees  that 
it  would  be  a  burden  to  the  industry  to 
keep  BG's  separate  and  that  the 
administrative  cost  to  CCC  could  be 
higher  than  the  savings.  For  these 
reasons.  %  1427.107(e]  is  being  amended 
to  delete  Below  Grade  from  the  types  of 
cotton  for  which  the  payment  rate  will 
be  based  on  a  percentage  of  the  basic 
rate  for  baled  lint. 

In  accordance  with  the  decisions  to 
include  as  eligible  cotton  semi- 
processed  motes  which  are  suitable, 
without  further  processing,  for  spinning, 
papermaking  or  other  traditional 
manufacturing  uses  and  to  base  the 
payment  rate  for  such  motes  on  a 
percentage  of  the  basic  rate  for  baled 
lint.  S  1427.107(e)  is  also  being  amended 
to  add  these  motes  to  the  types  of  cotton 
subject  to  a  percentage  reduction  in  the 
payment  rate. 

Section  1427.109    Contract 
cancellations 

Six  respondents  recommended  that* 
the  payment  rate  for  contracts  replacing 
canceled  contracts  or  contracts  which 
are  amended  to  reduce  the  contract 
quantity  be  the  payment  established  for 
the  original  contract.  They  state  that 
cancellation  and  replacement  of 
contracts  are  common  practice  and  that 
exporters  should  not  suffer  a  loss  while 
accommodating  the  needs  of  a  foreign 
purchaser.  Also,  contract  disagreements 
are  settled  through  arbitration  based  on 
market  prices  without  regard  to  any 
Government  subsidies.  This 
recommendation  is  not  adopted.  CCC 
believes  that  the  payment  rate  for 
replacement  contracts  should  be  the 
lesser  of  the  payment  rate  established 
for  the  original  contract  or  the  payment 
rate  in  effect  on  the  date  of  the 
replacement  contract  in  order  to  prevent 
contract  manipulations. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton.  Loan  programs  (agriculture). 
Price  support  programs.  Warehouses, 
Marketing  certificate  programs. 

.  Accordingly,  the  interim  rule 
published  on  August  21. 1991  (56  FR 
41431).  is  adopted  as  final  with  the 
following  changes: 


PART  1427-COrrON 

1.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421. 1423. 1425. 1444. 
and  1444-2: 15  U.S.C.  714b  and  714c 

2.  Section  1427.52  is  amended  by 
revising  the  definitions  of  "reginned 
(processed)  motes"  and  "semi-processed 
motes"  to  read  as  follows: 

§1427.52    Deflnmont. 

•        •        *        •        ft 

Reginned  (processed)  motes  means 
semi-processed  motes  which  have  been 
further  cleaned  through  one  or  more 
stages  of  modified  seed  cotton  cleaning 
and  one  or  more  stages  of  lint  cleaning 
equipment  (sawtooth  lint  cleaning)  by 
the  gin,  an  intermediate  processor  or  an 
end  user,  which  are  of  a  quality  suitable, 
without  further  processing,  for  spinning, 
papermaking  or  other  traditional 
manufacturing  uses,  and  which  have 
been  rebaled,  unless  converted  to  an 
end  use  in  a  continuous  manufacturing 
process  by  the  end  user  who  further 
cleaned  the  semi-processed  motes. 

Semi-processed  motes  means  raw 
motes  processed  at  the  gin  through  one 
stage  of  modified  seed  cotton  cleaning 
equipment,  which  have  been  baled,  or 
moved  directly  into  the  reginning 
process, 

3.  Section  1427,103  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b)(2),  redesignating 
paragraph  (b)(3)  as  (b)(4)  and  adding  a 
new  paragraph  (b)(3)  to  read  as  follows: 

S  1427.103    Eligible  upland  cotton. 

•  *  *  •  • 

(b)  *  •  * 

(3)  Semi-processed  motes  which  are 
suitable,  without  further  processing,  for 
spinning,  papermaking  or  other 
traditional  manufacturing  uses:  or 


§1427.103   [Amended] 

•  *  •  •  * 

4.  Section  1427.103  is  amended  by 
removing  paragraph  (c)(2),  redesignating 
paragraphs  (c)(3),  (c)(4),  (c)(5)  and  (c)(6) 
as  (c)(2),  (c)(3),  (c)(4)  and  (c)(5),  revising 
paragraph  (c)(4)  as  redesignated,  adding 
the  word  "or"  at  the  end  of  paragraph 
(c)(5)  as  redesignated  and  adding  a  new 
paragraph  (c)(6)  to  read  as  follows: 

(c)  *  *  • 

(4)  Semi-processed  motes  which  are 
not  of  a  quality  suitable,  without  further 
processing,  for  spinning,  papermaking. 
or  other  traditional  manufacturing  uses: 
*        •    '    *        •        • 

(6)  Semi-processed  or  reginned 
(processed)  motes  which  have  been 
blended  with  textile  mill  waste  or  other 
fibers. 


5.  Section  1427.107  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§1427.107    Payment  rate. 

•        •        •        •        * 

(e)  Payment  rates  for  loose,  reginned 
motes  and  semi-processed  motes  which 
are  suitable,  without  further  processing, 
for  spinning,  papermaking  or  other 
traditional  manufacturing  uses  shall  be 
based  on  a  percentage  of  the  basic  rate 
for  baled  lint,  as  specified  in  the  Upland 
Cotton  Domestic  User/Exporier 
Agreement, 

Signed  at  Washington.  DC  on  November 
iai991. 

|ohn  A.  Stevanson, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

\VR  Doc.  91-28401  Filed  11-21-81: 1:37  pm| 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  203 
I  Regulation  C;  Dodiet  Na  R-07M) 
Home  Mortgage  Diadoaure 

aOINCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Pinal  rule. 

summary:  The  Board  is  publishing 
revisions  to  Regulation  C  (Home 
Mortgage  Disclosure),  including  the 
instructions  and  reporting  form  that 
financial  institutions  must  use  in 
complying  with  the  annual  reporting 
requirements.  The  major  substantive 
change  requires  financial  institutions  to 
begin  using  1990  census  tract  numbers 
(instead  of  1980)  to  identify  and  report 
property  locations  beginning  on  January 
1. 1992, 

EFFECTIVE  DATE:  January  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT.  W. 
Kurt  Schumacher,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  at  202-452-2412:  for  the 
hearing  impaired  only,  contact  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf,  at  202-452-3544.  For 
information  regarding  the  Board's 
approval  of  the  reporting  form  under  the 
Paperwork  Reduction  Act  only,  contact 
Frederick  J.  Schroeder,  Federal  Reserve 
Board  Clearing  Officer.  Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551,  at  202- 
452-3829,  or  Gary  Waxman,  0MB  Desk 
Officer,  Office  of  Information  and 
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Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  OfHce  Building,  room  3208. 
Washington.  DC  20503.  at  202-395-7340. 
SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Board's  Regulation  C  (12  CFR  pari 
203)  implements  the  Home  Mortgage 
Disclosure  Act  of  1975  (HMDA)  (12 
U.S.C  2801  et  seq).  The  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  made 
a  number  of  signiHcant  amendments  to 
HMDA.  (Pub.  L  No.  101-73.  section  1211. 
103  Stat.  183.  524-526.)  These  changes 
were  reflected  in  amendments  to 
Regulation  C  that  took  effect  on  January 
1. 199a  (See  54  FR  51356.  December  15. 
1989.)  The  regulation  requires  depository 
and  nondepository  financial  institutions 
that  have  over  $10  million  in  assets  and 
have  offices  in  metropolitan  statistical 
areas  (MSAs)  to  disclose  annually  their 
originations  and  purchases  of  mortgage 
and  home  improvement  loans,  as  well  as 
applications  they  have  received  for  such 
loans. 

Under  appendix  A  to  the  regulation, 
data  must  be  recorded  on  a  Loan/ 
Application  Register  (HMDA-LAR)  that 
reporting  institutions  must  send  to  their 
regulatory  agency  no  later  than  March  1 
following  the  calendar  year  for  which 
they  are  reporting.  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  compiles  the  HMDA 
data  for  each  institution  and  then  issues 
aimual  disclosure  statements  to  the 
reporting  institutions.  Within  30  days 
after  receiving  their  statements  from  the 
FFIEC.  institutions  must  make  them 
available  to  the  public  for  inspection 
and  copying  at  their  home  office  and  in 
at  least  one  branch  office  in  each  MSA. 

The  FFIEC  also  compiles  the  HMDA 
data  for  all  institutions  in  each  MSA  and 
sends  aggregate  reports  to  central  data 
depositories  located  in  each  MSA. 

In  processing  and  reviewing  the 
HMDA-LARs  submitted  by  financial 
institutions  for  the  1990  caiendar  year 
(which  was  the  first  year  reflecting  the 
FIRREA  amendments  to  HMDA).  the 
Board  and  the  other  regulatory  agencies 
(the  Office  of  the  Comptroller  of  the 
Currency.  Federal  Deposit  Insurance 
Corporation.  Office  of  Thrift 
Supervisioa  National  Credit  Union 
Administration,  and  Department  of 
Housing  and  Urban  Development) 
identified  the  need  for  certain  changes 
to  the  instructions  and  form  used  in 
reporting  HMDA  data.  The  Board 
published  a  proposed  riiie  in  the  Federal 
Register  detailing  these  changes  (56  FR 
47703.  September  20. 1991).  This  final 
rule  incorporates  many  of  the  proposed 


changes,  which  will  allow  for  the  more 
efficient  and  accurate  collection  and 
submission  of  home  mortgage  data  by 
financial  institutions. 

The  final  rules  major  change  relates  to 
census  tract  numbers.  For  loan 
applications  received  and  actions  taken 
on  or  after  January  1. 1992.  the 
regulation  requires  that  financial 
institutions  report  property  location 
using  1990  census  tracts.  The  HMDA- 
LARs  containing  these  new  census  data 
will  be  due  to  the  supervisory  agencies 
by  March  1. 1993. 

Institutions  are  reminded  that  for  1991 
lending  activity,  they  are  required  to  use 
1960  census  tract  numbers  in  reporting 
property  location  information  on  the 
HMDA-LARs;  these  HMDA-LARs  are 
to  be  submitted  to  regulators  by  March 
1. 1992. 

Changing  to  1990  census  tracts  will 
make  the  HMDA  data  more  useful. 
Many  of  the  output  tables  that  comprise 
the  disclosure  statement  rely  on 
population  and  other  characteristics  for 
given  census  tracts  (for  example, 
composition  of  the  tract  by  residents' 
income  level,  and  age  of  housing  stock). 
Because  many  changes  have  occurred 
since  1980,  use  of  1990  census  tracts  and 
demographics  will  produce  more 
accurate  and  useful  data  in  the  HMDA 
disclosure  statements  and  aggregate 
reports. 

To  ensure- that  institutions  covered  by 
HMDA  are  able  to  obtain  the  necessary 
materials  to  comply  beginning  January 
1992.  the  HMDA  supervisory  agencies 
are  working  closely  with  the  Bureau  of 
the  Census  in  seeking  ways  to  expedite 
the  distribution  of  census  materials. 
These  materials  consist  of:  (1)  An  index 
of  street  addresses-census  tract 
numbers,  and  (2)  outline  maps  to  locate 
properties  not  listed  on  the  index.  The 
maps  are  available  now  and  the  index 
will  be  available  by  year-end.  both  in 
automated  and  hard-copy  form,  from  the 
Census  Bureau.  A  direct  mailing  to  all 
lenders  that  reported  HMDA  data  for 
calendar  year  1990  will  inform  them  of 
the  change  to  1990  census  tracts  and  will 
provide  Census  Bureau  order  forms  for 
obtaining  the  necessary  census 
materials. 

(2)  Revisions 

This  section  describes  the  more 
significant  changes  that  have  been  made 
to  the  regulatory  provisions  and 
instructions  for  completing  the  HMDA- 
LAR.  Other  changes  are  self- 
explanatory  and  are  simply  stylistic  in 
nature.  In  addition,  many  of  the 
headings  and  subheadings  found  in  the 
instructions  in  appendix  A  have  been 
redesignated. 


Section  203^    Definitions 

203.2(c)(2) 

The  Board  has  made  a  technical 
change  to  subsection  (c)(2)  of  the 
definition  of  branch  office.  A  misspellintr 
has  been  corrected  to  reflect  that  this 
subsection  applies  to  mortgage  lending 
institutions  that  take  applications  from 
the  public  for  home  "purchase"  or  home 
improvement  loans — not  home 
"purchases"  as  was  previously  stated. 

203.2(e)(2) 

The  Board  has  revised  subsection 
(e)(2)  of  the  definition  of  financial 
institution  to  clarify  that  the  loan 
volume  used  to  determine  coverage  for 
nondepository  mortgage  lenders  refers 
to  loan  origination  volume.  Thus,  the 
test  measures  the  percentage  of  an 
institution's  home  purchase  loan 
originations  against  its  total  loan 
origination  volume — not  total  loan 
volume. 

Section  203.4    Compilation  of  Loan 
Data 

203.4(a)  Data  format  and  itemization. 

As  addressed  in  the  proposal  this 
section  has  been  amended  to  reflect  that 
home  improvement  loans  that  are 
refinanced  are  to  be  reported,  as  are 
refinancings  of  home  purchase  loans. 
(See  also  the  revisions  to  the 
instructions  at  paragraph  IV.A.1.. 
below.) 

Section  203.6    Enforcement 

203.6(a)  Administrative  enforcement. 

Given  the  importance  of  accurate  and 
timely  submissions  of  HMDA  data,  the 
Board  has  adopted  the  proposed 
language  and  has  revised  this  section  to 
make  clear  that  civil  money  penalties 
are  part  of  the  administrative  sanctions 
that  section  305  of  the  Home  Mortgage 
Disclosure  Act  authorizes  for  violations 
of  HMDA  reporting  requirements. 

Appendix  A  to  Part  203 — Form  and 
Instructions  for  Completion  of  Loan/ 
Application  Register 

I.  Who  Must  File  a  Report 

Paragraph  C.  In  keeping  with  the 
revision  to  §  203.2(e)(2).  the  Board  has 
revised  paragraph  C  to  read  "total  loan 
origination  volume." 

II.  Required  Format  and  Reporting 
Procedures 

Paragraph  A.  Paragraph  A  has  been 
revised  to  indicate  that  financial 
institutions  generally  are  expected  to 
submit  their  HMDA-LARs  in  automated 
format  In  response  to  comments 
received,  the  Board  has  increased  the 
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number  of  HMDA-LAR  transactions 
qualifying  for  non-automated 
submission  from  70  to  100.  This 
paragraph  also  specifies  that  in  the  case 
of  hard  copy  submissions,  the  two 
copies  submitted  must  be  typed,  not 
handwritten. 

Each  of  the  agencies  has  issued 
technical  specifications  for  the 
institutions  they  supervise  to  use  in 
submitting  HMDA  data  in  automated 
form.  Various  vendor  packages  are 
available  on  the  market  for  collecting 
HMDA  data.  To  assist  institutions  that 
have  not  purchased  or  have  not; 
developed  their  own  software  program 
for  data  entry,  several  of  the  agencies 
provide  software  programs  on  PC 
diskettes,  free  of  charge,  that  institutions 
may  use  for  this  purpose.  For  further 
information  regarding  automated 
submission,  lenders  should  contact  their 
HMDA  supervisory  agency. 

IV.  Types  of  Loans  and  Applications 
Covered  and  Excluded  by  HMDA 

A.  Types  of  loans  and  applications  to 
be  reported. 

Paragraph  1.  In  keeping  with  the 
revisions  to  section  203.4(a)  of  the 
regulation,  paragraph  1  has  been  revised 
to  indicate  that  refinancings  of  home 
improvement  loans  are  to  be  reported, 
as  are  refinancings  of  home  purchase 
loans. 

Paragraph  3.  The  Board  has  added 
language  to  the  instructions  concerning 
brokered  loan  applications  and 
applications  received  through 
correspondent  lenders.  Given  the 
fiequency  of  questions  received  by  the 
regulatory  agencies,  the  Board  has 
clarified  reporting  responsibilities  for 
these  types  of  transactions.  Language 
has  been  added  to  remind  reporters  that 
the  race  or  national  origin,  sex  and 
income  data — items  required  of  most 
institutions  when  reporting  the  denial  of 
applications — are  required  for  these 
applications  as  well. 

B.  Data  to  be  excluded. 
Paragraph  1.  The  Board  has  amended 

the  parenthetical  language  to  provide  a 
more  straightforward  example  of  a  type 
of  business-related  loan  that  is  not 
reported  under  HMDA. 

V.  Instructions  for  Completion  of  Loan/ 
Application  Register 

A.  Application  or  loan  information. 

1.  Application  or  loan  number. 

In  response  to  comments  received  on 
the  proposal,  the  Board  has  decided 
against  barring  at  this  time  the  use  of  an 
applicant's  name  or  social  security 
number  as  part  of  the  identification 
number.  Commenters  noted  that  many 
lenders'  systems  use  this  type  of 
information  internally  to  identify 


applications  and  loan  accounts,  and  that 
implementing  a  different  system  for 
purposes  of  HMDA  would  be  disruptive. 

Nonetheless,  because  of  privacy 
considerations,  the  Board  and  other 
agencies  encourage  reporters  to  refrain 
from  using  the  names  or  social  security 
numbers  of  borrowers  or  applicants  in 
this  manner.  Though  lenders  are  not 
required  to  release  the  HMDA-LAR 
data  to  persons  other  than  their 
supervisory  agencies,  neither  are  they 
prohibited  by  Regulation  C  from  doing 
so.  There  is.  however,  potential  for 
damage  or  misuse  resulting  from  the 
intentional  or  inadvertent  release  of  this 
privacy-sensitive  information  by  a 
financial  institution.  Thus,  institutions 
should  have  appropriate  safeguards  to 
ensure  that  the  sensitive  data 
(application  or  loan  number,  date  of 
application,  and  date  of  action  taken) 
are  not  released  to  the  public. 

2.  Date  application  received. 

The  Board  had  proposed  adopting  a 
uniform  code  of  "0"  (zero)  to  be  used  in 
this  date  field  and  in  other  fields  on  the 
HMDA-LAR  whenever  the  correct  entry 
is  "not  applicable."  Although  the  Board 
believes  that  establishing  a  single  code 
for  this  purpose  would  be  beneficial  in 
reducing  errors,  it  appears  that 
implementation  of  this  change  would 
cause  an  unwarranted  disruption  of 
established  computer  or  automated 
reporting  systems.  Therefore,  the  Board 
has  retained  the  existing  codes  for  "not 
applicable"  in  this  and  other  data  fields. 

5.  Explanation  of  purpose  codes. 

Code  1:  Home  purchase. 

Paragraph  a.  "Hie  Board  has  revised 
this  paragraph,  in  line  with  the  proposal, 
to  indicate  that  a  loan  secured  by  a 
dwelling  and  made  for  the  purpose  of 
purchasing  a  second  dwelling  is  subject 
to  reporting  under  HMDA.  The  Board 
believes  that  these  transactions,  though 
relatively  uncommon,  are  within  the 
ambit  of  the  statutory  provisions  that 
speak  generally  of  the  reporting  of 
mortgage  loans  "secured  by  property" 
either  within  or  outside  an  MSA. 
Paragraph  V.C.  of  the  instructions 
( "Property  location")  has  similarly  been 
changed. 

Code  2:  Home  improvement. 

Paragraph  c.  Language  has  been 
added  to  address  the  reporting  of  home 
equity  lines  of  credit.  Normally  a  home 
improvement  loan  must  be  reflected  as  a 
home  improvement  loan  on  an 
institution's  records  to  be  covered  by 
HMDA:  the  new  language  clarifies  that 
this  particular  requirement  does  not 
apply  in  the  case  of  home  equity  lines  of 
credit.  In  order  to  report  a  credit  line, 
however,  the  lender  must  have 
determined  that  the  applicant  intends  to 
use  a  portion  of  the  line  for  home 


improvement  purposes.  The  lender  will 
report  only  that  portion,  not  the  entire 
line  of  credit.  Paragraph  c.  has  likewise 
been  revised  to  make  clear  that  a  lender 
reporting  originations  must  also  report 
the  disposition  of  applications  for  such 
home  equity  credit  lines  that  do  not 
result  in  originations  (for  example, 
denials). 

Code  3:  Refinancings. 

Paragraph  a.  Paragraph  a.  has  been 
revised  to  give  guidance  to  lenders 
regarding  a  "refinancing" — the 
satisfaction  of  an  existing  obligation 
that  is  replaced  by  a  new  obligation. 
The  language  has  been  modified  from 
that  proposed  to  delete  a  reference  to  . 
short-term  balloon-payment  loans. 
Instead,  the  Board  has  added  language 
to  specify  that  refinancings  (legardless 
of  the  term  of  the  borrower's  previous 
obligation)  are  not  reported  on  the 
HMDA^JVR  if  the  lender  is 
unconditionally  obligated  to  refinance  or 
renew  the  loan,  or  is  obligated  to 
refinance  or  renew  it  subject  to 
conditions  within  the  borrower's 
control. 

Paragraph  c.  New  language  clarifies 
that  lenders  are  to  report  a  refinancing  if 
the  outstanding  loan  balance,  plus  any 
new  funds  earmarked  by  the  consumer 
for  home  purchase  or  home 
improvement  exceed  50  percent  of  the 
total  loan  amount  requested  or 
approved. 

8.  Loan  amount. 

Paragraph  8.  has  been  revised  to  make 
clear  that  loan  amounts  of  less  than  $500 
should  not  be  reported.  A  number  of 
commenters  expressed  interest  in 
reporting  such  transactions.  The  Board 
believes,  however,  that  a  distortion  in 
the  data  would  result  if  institutions  were 
permitted  to  "round  up"  to  $1,000 
application  requests  or  loans  of  less 
than  $500.  Moreover,  given  the  volume 
of  data  being  reported,  the  Board  does 
not  find  it  feasible  to  have  lenders 
report  loan  amounts  in  smaller 
increments  than  in  thousands.  The 
Board  notes,  however,  that  an  institution 
that  wants  to  make  the  full  extent  of  its 
home  improvement  lending  known  in  its 
community,  for  purposes  of  the 
Community  Reinvestment  Act.  has  the 
option  of  providing  data  about  such 
lending  as  part  of  its  CRA  public  file. 

The  Board  has  revised  subparagraph 
c.  to  clarify  that  the  loan  amount 
reported  for  home  equity  credit  lines 
should  be  only  that  portion  earmarked 
by  the  applicant  for  home  improvement 
regardless  of  the  type  of  action  lak^n 
(whether  the  application  resulted  in  a 
loan  origination  or  denial,  for  example  ) 

C.  Property  location. 
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Paragraph  C.  has  been  re\ised  (in  line 
with  the  changes  adopted  in  paragraph 
V.A.S.)  to  cover  instances  in  which  a 
home  purchase  loan  secured  by  one 
dwelling  is  made  for  the  purpose  of 
purchasing  another  dwelling.  As  was 
stated  in  the  proposal  the  geographic 
data  generally  should  be  recorded  for 
the  property  in  which  the  security 
interest  is  taken.  However,  if  a  home 
purchase  loan  is  secured  by  both 
properties,  the  institution  should  report 
the  geographic  data  for  the  property 
being  purchased. 

Note  that,  for  reasons  discussed 
above,  the  Board  decided  against 
requiring  the  use  of  the  code  "0"  (zero) 
instead  of  "NA"  for  "not  applicable."  as 
had  been  proposed.  Thus,  institutions 
will  continue  to  enter  "NA"  for 
instances  in  which  a  Tmancial  institution 
is  not  required  to  provide  the  property 
location. 

Paragraphs  3.  and  4.  Census  tract  and 
Census  tract  number. 

Revisions  in  paragraphs  3.  and  4. 
require  the  use  of  1990  census  data  to 
identify  property  locations  beginning 
January  1. 1992.  As  discussed  in  the 
proposal,  the  1980  census  data  are  in 
many  instances  significantly  out  of  date. 
The  Board  believes  that  moving  to  the 
1990  census  data  is  therefore  essential 
given  the  need  to  provide  greater 
accuracy  and  meaning  to  analyses 
performed  using  HMDA  data.  (The  1980 
census  tract  numbers  are  still  required 
on  the  HMDA-LARs  for  the  1991 
reporting  year,  which  are  due  to  the 
supervisory  agencies  by  March  1, 1992.) 

The  Board  and  the  other  supervisory 
agencies  are  working  closely  with  the 
Bureau  of  the  Census  to  ensure  that 
institutions  can  obtain  the  appropriate 
1990  census  tract  materials  in  time  for 
use  in  1992.  A  direct  mailing  to  all 
lenders  that  reported  HVIDA  data  for 
calendar  year  1990  will  inforra  them  of 
the  change  to  1990  census  tracts  and  will 
provide  order  forms  for  obtaining  the 
necessary  census  materials  from  the 
Census  Bureau. 

6.  Nondepository  lenders. 

A  new  paragraph  has  been  added  to 
alert  nondepository  institutions  of  the 
need  to  monitor  loan  activity  within 
MSAs.  The  statute  and  regulation 
provide  that  a  nondepository*  mortgage 
lender  is  deemed  to  have  a  branch  office 
in  any  MSA  where  it  received  five  or 
more  loan  applications,  or  originated  or 
purchased  five  or  more  home  purchase 
or  home  improvement  loans,  during  the 
preceding  calendar  year.  This  means 
that,  to  establish  its  compliance  with 
thi3  "five  or  more  loan"  rule,  an 
institution  must  have  kept  complete 
records  on  the  geographic  distribution  of 
lis  lending  activity  for  the  previous 


calendar  year.  Nondepository  mortgage 
lenders  may  find  it  easier,  and  are 
encouraged,  to  give  the  property 
location  data  for  all  loans  relating  to 
property  located  within  any  MSA.  In 
that  way  they  can  be  assured  of  being  in 
compliance  with  the  regulation. 

D.  Applicant  information — race  or 
national  origin,  sex  and  income. 

5.  Income. 

The  Board  has  amended  this 
paragraph  to  clarify  that  institutions 
must  report  the  total  amount  of  the  gross 
annual  income  (of  the  applicant  and  any 
co-applicant)  that  they  rely  on  in  making 
their  credit  decision.  Monthly  or  net 
income  figures  are  not  to  be  entered  in 
this  column. 

E.  Type  of  purchaser. 

Paragraph  1.  Institutions  will  continue 
to  use  code  "0"  in  situations  where  a 
loan  is  originated  or  purchased  but  not 
sold  in  the  calendar  year  covered  by  the 
report.  As  the  revision  to  this  paragraph 
makes  clear,  lenders  should  also  use  this 
code  whenever  the  action  taken  on  an 
application  is  something  other  than  an 
origination  (for  example,  a  loan  denial). 

F.  Reasons  for  denial. 

Paragraph  2.  This  paragraph  has  been 
revised  to  make  clear  that  the  "reasons 
for  denial"  column  should  be  left  blank 
if  the  action  taken  was  anything  other 
than  a  loan  denial. 

In  processing  the  1990  data,  the 
agencies  noted  apparent  confusion 
among  some  reporters  concerning  the 
similarity  of  terms  relating  to 
incompleteness.  Code  5  under  the 
"Action  Taken  ■  column  is  entitled  "file 
closed  for  incompleteness  '  "When  Code 
5  is  used  to  describe  the  action  taken, 
the  reasons  for  denial  column  must  be 
left  blank. 

Code  S  under  "Action  Taken"  applies 
to  a  transaction  in  which  the  financial 
institution  has  requested  additional 
information  from  the  applicant  pursuant 
to  section  202.9(c)  of  Regulation  B  (Equal 
Credit  Opportunity.  12  CFR  202  et  seq.). 
has  given  the  applicant  time  to  respond, 
and  has  not  received  the  information 
within  the  time  specified.  In  contrast, 
code  7  under  reasons  for  denial  (phrased 
"credit  application  incomplete")  applies 
when  a  loan  application  has  been 
denied  outright  by  the  financial 
institution  because  the  required  credit 
materials  were  not  complete.  Thus,  code 
7  may  only  be  used  when  code  3, 
"application  denied  by  financial 
institution."  has  been  entered  in  the 
action  taken  column. 

Loan/Application  Register  Transmittal 
Sheet,  Loan/ Application  Register,  and 
Loan/Application  Register  Code  Sheet 

In  addition  to  minor  editorial  changes, 
the  Board  has  revised  the  transmittal 


sheet  that  accompanies  an  institution's 
data  submission  to  require  that 
institutions  supply  their  tax 
identification  number.  This  information 
will  assist  the  agencies  in  identifying 
any  duplicate  submissions  among 
covered  institutions.  The  change  takes 
e^ect  with  the  transmittal  sheet  that 
will  accompany  the  1992  reports  to  be 
submitted  in  1993. 

The  Loan/Application  Register  has 
been  reformatted  to  illustrate  more 
clearly  the  information  that  lenders  must 
provide.  These  editorial  and  technical 
changes  should  help  reduce  data  entry 
errors.  Text  has  been  added  to  the  top  of 
the  form  advising  reporters  that  "All 
columns  (except  Reasons  for  Denial) 
must  be  completed  for  each  entry.  See 
the  instructions  for  details."  This 
addition  will  alert  financial  institutions 
of  the  need  to  consult  the  instructions 
before  attempting  to  complete  entries  on 
the  register,  and  to  leave  no  columns 
blank  (with  the  possible  exception  of  the 
reasons  for  denial). 

The  income  column  under  the 
"Applicant  Information"  heading  has 
been  relabeled  "Gross  Annual  Income  in 
thousands,"  to  avoid  a  problem  that  was 
encountered  in  the  reporting  of  1990 
data,  whereby  some  lenders  mistakenly 
reported  monthly  income. 

As  discussed  elsewhere,  the  Board 
decided  against  the  adopting  of  a 
uniform  code  for  the  response  "not 
applicable."  Thus,  institutions  must  refer 
to  the  codes  listed  on  the  code  sheet  and 
in  the  instructions  to  determine  the 
appUcable  code  for  each  column. 

(3)  Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  chapter  35.  and  5  CFR  1320.13.  the 
revisions  to  Regulation  C  that  relate  to 
reporting  requirements  were  approved 
under  authority  delegated  to  the  Board 
by  the  Office  of  Management  and 
Budget.  The  Board  has  determined  that 
the  revisions  do  not  significantly 
increase  the  burden  on  the  reporting 
institutions.  However,  the  burden  hours 
have  been  adjusted  to  refiect  the  actual 
number  of  covered  lenders  supervised 
by  the  Federal  Reserve  and  the  loan 
transactions  they  reported  for  the  1990 
calendar  year. 

The  following  information  relates  only 
to  the  effect  of  the  reporting 
requirements  on  state  member  banks 
and  mortgage  banking  subsidiaries  that 
are  supervised  by  the  Federal  Reserve. 
As  indicated  elsewhere  in  this  notice, 
the  Boards  Regulation  C  applies  to  all 
depository  and  nondepository  mortgage 
lenders  that  had  an  office  in  a 
metropolitan  statistical  area  and  had 
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assets  of  more  than  $10  million  on  the 
preceding  December  31. 

Institutions  other  than  state  member 
banks  are  supervised  by  other  federal 
agencies:  the  Office  of  Comptroller  of 
the  Currency,  the  Federal  Deposit 
Insurance  Corporation.  National  Credit 
Union  Administration.  Office  of  Thrift 
Supervision,  and  Department  of  Housing 
and  Urban  Development.  For  purposes 
of  the  Paperwork  Reduction  Act.  these 
agencies  report  their  own  estimates  of 
the  paperwork  burden  imposed  by  the 
HMDA  reporting  requirements. 

Approval  Under  OMB  Delegated 
Authority  for  the  Following  Information 
Collection: 

Report  title:  HMDA  Loan/Application 
Register. 

Agency  form  number:  FR  HMDA- 
LAR. 

OMB  docket  number  7100-0247. 

Reporters:  State  member  banks  and 
mortgage  banking  subsidiaries  of  bank 
holding  companies. 


Bapoftors 

Number 

ot 

raapond- 

•nt* 
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486 
125 
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850 

Annual  reporting  hours:  1303Sa 
Small  businesses  are  not  affected. 
General  description  of  report.  This 
information  etilection  is  mandatory  (12 
U.S.C.  2801-2810. 12  CFR  Part  203).  The 
report  collects  information  on 
applications  for,  and  originations  and 
purchases  of.  home  purchase  and  home 
improvement  loans,  as  discussed 
elsewhere  in  this  notice.  Slate  member 
banks  and  mortgage  banking 
subsidiaries  of  bank  holding  companies 
are  required  to  complete  the  HMDA 
Loan/Application  Register  for  a  given 
calendar  year  and  to  send  it  to  the 
Federal  Reserve  System  by  March  1  of 
the  following  calendar  year.  Other 
lending  institutions  submit  their  data 
through  their  respective  federal 
supervisory  agencies,  with  the  exception 
of  state  chartered  institutions  in 
Connecticut  and  Massachusetts,  which 
submit  data  through  their  state  banking 
agencies. 

List  of  Sub)ec(8  In  12  CFR  Part  203 

Banks,  Banking.  Consumer  protection. 
Federal  Reserve  System.  Home 
mortgage  disclosure.  Mortgages. 
Reporting  and  recordkeeping 
requirements. 


(4)  Text  of  Revisions 

Because  few  changes  to  the  regulation 
itself  have  been  made,  the  Board  is 
publishing  only  those  regulatory 
sections  diat  have  been  affected. 
Appendix  A  (which  contains  the 
instructions  and  the  HMDA  reporting 
form),  on  the  other  hand,  is  published  in 
its  entirety  following  the  regulatory 
provisions.  Appendix  B  (which  contains 
the  form  and  instructions  for  data 
collection  on  race  or  national  origin  and 
sex)  is  not  being  republished,  as  no 
changes  were  made  to  those  items. 

For  the  reasons  set  forth  in  this  notice 
and  pursuant  to  the  Board's  authority 
under  section  305(a)  of  the  Home 
Mortgage  Disclosure  Act  (12  U.S.C 
2804(a)),  the  Board  amends  part  203, 
Home  Mortgage  Disclosure  (12  CFR  part 
203)  and  the  form  and  instructions 
thereto  (Appendix  A  to  part  203)  as 
follows: 

PART  203— HOME  MORTQAOE 
DISCLOSURE 

■1.  The  authority  citation  for  part  203 
continues  to  read: 

Authority:  12  U.S.C  2Ml-2»10. 

2.  Section  203.2  has  been  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(2)  and  paragraph  (e)(2)  to  read  as 
follows: 

9203.2    OefMMona. 

•  *         •         *         • 

(c)  Branch  office  means: 

•  •        •        •        • 

(2)  Any  office  of  a  mortgage  lending 
institution  (other  than  a  bank,  savings 
association,  or  credit  union)  that  takes 
applications  from  the  public  for  home 
purchase  or  home  improvement  loans. 


(e)  Financial  institution  means: 


(2)  A  tor-profit  mortgage  lending 
institution  (other  than  a  bank,  savings 
association,  or  credit  union)  whose 
home  purchase  loan  originations 
equaled  or  exceeded  ten  percent  of  its 
loan  origination  volume,  measured  in 
dollars,  in  the  preceding  calendar  year. 
■        •        •        •        • 

3.  Section  203.4(a)  has  been  revised  to 
read  as  follows: 


§203.4    CoNiplMten  Of  loan  data 

(a)  Data  format  and  itemization.  A 
financial  institution  shall  collect  data 
regarding  applications  for,  and 
originations  and  purchases  of.  home 
purchase  and  home  improvement  loans 
(including  refinancings  of  both)  for  each 
calendar  year.  These  data  shall  be 
presented  on  a  register  in  the  format 


prescribed  in  appendix  A  and  shall 
include  the  following  itemr 

•  •        •        •        • 

4.  Section  203.6(a)  has  been  revised  to 
read  as  follows: 

§203.6    EnforeemenL 

(a)  Administrative  enforcement.  A 
violation  of  the  act  or  this  regulation  is 
subject  to  administrative  sanctions  as 
provided  in  section  305  of  the  act. 
including  the  imposition  of  civil  money 
penalties,  where  applicable.  Compliance 
is  enforced  by  the  agencies  listed  in 
Appendix  A  of  this  regulation. 

*  •        •        •        « 

5.  Appendix  A  to  part  203  has  been 
revised  to  read  as  follows: 

Appendix  A  to  Part  203 — Tonn  and 
Instructions  for  Coropietkw  of  HMDA 
Loan/AppticatkNi  Register 

Paperwork  Reduction  Act  Notice 

Public  reporting  burden  for  collection  of 
this  information  is  estimated  to  vary  from  10 
to  10,000  hours  per  response,  tvith  an  averagi 
of  200  hours  per  response,  including  time  to 
gather  and  maintain  the  data  needed  nnd  to 
review  inslructicMii  and  compiele  the 
information  collection.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  this  coiiectkm  of  information, 
including  soggestione  for  reducing  the  burden, 
to  Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington.  DC 
20SS1:  and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of  Management 
end  Budget  Washingtoa  DC  20503. 

I.  Who  Musi  rde  a  Report 

A.  Sub|ecl  (o  the  exceptions  discussed 
below.  t>enks.  savings  associations,  credit 
unions,  and  odter  mortgage  leruling 
institutions  must  complete  a  regiater  listing 
data  about  loan  applications  received,  loans 
originated,  and  loans  purchased  if  on  the 
preceding  Deceffll>er31  an  Institution: 

1.  Had  aasets  of  more  than  S10  million,  and 

2.  Had  a  home  or  a  branch  office  in  a 
"metropolitan  statistibal  area"  or  a  "primar>- 
metropolitan  statistical  area"  (both  are 
referred  to  in  these  instructions  by  the  term 

MSA"). 

KyatnpU-  If  on  December  31  you  had  a 
home  or  a  branch  office  in  an  MSA  and  your 
assets  exceeded  $10  million,  you  must 
complete  a  register  that  lists  the  home 
purchase  and  home  Improvement  loans  that 
you  originate  or  purchase  (and  also  lists 
applications  that  did  itot  result  in  an 
origination]  beginning  {anuary  1. 

B.  You  need  not  complete  a  register — even 
if  you  meet  the  tests  for  asset  size  and 
location^lf  your  insUtutlon  Is  a  bank, 
savings  associatioa  or  credit  union  that 
made  no  first-lien  home  purchase  loans  on 
one-to-four  family  dwellings  in  ttie  preceding 
calendar  year.  This  exception  does  not  apply 
in  the  case  of  nondepository  Inatitutions. 

C.  You  need  not  complete  a  register — even 
if  you  meet  the  tests  for  asset  size  and 
location — if  your  institution  is  a  for-profit 


50358      Federal  Register  /  Vol.  56.  No.  228  /  Tuesday.  November  26.  1991  /  Rules  and  Regulations 


mortgage  lender  (other  than  a  bank,  savings 
association,  or  credit  union)  and  the  home 
porobase  loans  that  you  originated  in  the 
preceding  calendar  year  came  to  less  than  10 
percent  of  your  total  loan  origination  volume, 
measured  in  dollars. 

0.  If  you  are  a  for-profit  mortgage  lender 
(other  than  a  bank,  savings  association,  or 
credit  union)  the  asset  test  is  based  on  the 
combined  assets  of  your  institution  and  any 
p.-irent  corporation. 

E.  If  you  are  the  subsidiary  of  a  bank  or 
savings  association  you  must  complete  a 
separate  register  for  your  institution.  You  will 
submit  the  register,  directly  or  through  your 
parent,  to  the  agency  that  supervises  your 
parent.  (See  paragraph  VI.) 

F.  Institutions  that  are  speciHcally 
exempted  by  the  Federal  Reserve  Board  from 
complying  with  the  federal  Home  Mortgage 
Disclosure  Act  because  they  are  covered  by  a 
si.'niiar  state  law  on  mortgage  loan 
disclosures  must  use  the  disclosure  form 
r»iquired  by  their  state  law  and  submit  the 
data  to  their  state  supervisory  agency. 

11.  Required  Format  and  Repotting 
Procedures 

A.  Institutions  are  expected  to  submit  data 
ta  their  supervisory  agencies  in  an 
automated,  machine-readable  form  unless  100 
or  fewer  application  and  loan  entries  are 
reported.  The  format  must  conform  exactly  to 
the  form  FR  HMDA-LAR.  including  the  order 
of  columns,  column  headings,  etc.  Contact 
your  federal  supervisory  agency  for 
information  regarding  procedures  and 
technical  specifications  for  automated  data 

s.  bmission.  An  institution  that  submits  its 
register  in  nonautomated  form  must  send  two 
copies  that  are  typed  or  computer  printed. 
^  ou  must  use  the  format  of  the  loan/ 
application  register,  but  are  not  required  to 
use  the  form  itself.  Each  page  must  be 
numbered,  and  the  total  number  of  pages 
n'lst  be  given  (for  example.  "Page  1  of  3"). 

B.  The  required  data  are  to  be  entered  in 
tlie  register  for  each  loan  origination,  each 
application  acted  on.  and  each  loan 
P'lrchased  during  the  calendar  year.  Your 
institution  should  decide  on  the  procedure  it 
v^iints  to  follow — for  example,  whether  to 
begin  entering  the  required  data  when  an 

b  replication  is  received,  or  to  wait  until  Tmal 
S'tiun  is  taken  (such  as  when  a  loan  goes  to 
closing  or  an  application  is  denied).  Keep  in 
n-t^nd  that  an  application  is  to  be  reported  in 
the  calendar  year  when  final  action  is  taken. 
Roport  loan  originations  in  the  year  they  go  to 
closing:  if  an  application  has  been  approved 
b'lt  has  not  yet  gone  to  closing  at  year-end. 
tf^port  it  the  following  year. 

C.  Your  institution  may  collect  the  data  on 
si.'parate  registers  at  different  branches,  or  on 
st;parale  registers  for  different  loan  types 
(such  as  for  home  purchase  or  home 
improvement  loans,  or  for  loans  on 
muliifamily  dwellings).  But  make  sure  ihe 
application  or  loan  numbers  (discussed  under 
p.ir.igraph  V.A.I.,  below)  are  unique. 

D.  Entries  need  not  be  grouped  on  your 
rpgister  by  MSA,  or  chronologically,  or  by 
census  tract  numbers,  or  in  any  other 
particular  order. 


ni.  SubmiMkw  of  HMDA-LAR  and  Release 
of  DisckMure  SlatemenU 

A.  You  must  submit  the  data  for  your 
institution  to  the  office  speciried  by  your 
supervisory  agency  no  later  than  March  1 
following  the  calendar  year  for  which  the 
data  are  compiled.  A  list  of  the  agencies 
appears  at  the  end  of  these  instructions. 

B.  You  must  submit  all  required  data  to 
your  supervisory  agency  in  one  complete 
package,  with  the  prescribed  transmittal 
sheet.  An  officer  of  your  institution  must 
certify  to  the  accuracy  of  the  data. 

C  You  are  encouraged  to  provide  in  a 
cover  letter  an  approximate  count  of  the  total 
number  of  Une  entries  contained  in  your  data 
submission.  If  you  are  a  depository 
institution,  you  also  are  asked  to  include  a 
list  of  the  MSAs  where  you  have  a  home  or 
branch  office. 

D.  The  Federal  Financial  Institution 
Examination  Council  (PTIEC)  will  prepare  a 
disclosure  statement  from  the  data  you 
submit.  Your  disclosure  statement  will  be 
returned  to  the  name  and  address  indicated 
on  the  transmittal  sheet.  When  you  receive 
that  disclosure  statement  you  must  make  a 
copy  available  for  inspection  by  the  public 
within  30  calendar  days  of  the  date  the 
statement  is  received  by  your  institution.  You 
must  make  a  complete  copy  available  at  your 
home  office.  If  you  have  physical  branch 
offices  in  other  MSAs.  you  must  make 
available,  at  one  branch  office  in  each  of 
those  MSAs,  either  the  complete  statement  or 
the  portion  of  the  statement  relating  to  that 
MSA. 

Your  agency  can  provide  you  with  HMD  A 
posters  that  you  can  use  to  inform  the  public 
of  the  availability  of  your  disclosure 
statement,  or  you  may  print  your  own 
posters, 

IV.  Types  of  Loans  and  Applications  Covered 
and  Excluded  by  HMDA 

A.  Types  of  loans  and  applications  to  be 
reported. 

1.  Report  the  data  on  home  purchase  and 
home  improvement  loans  that  you  originated 
(that  is,  loans  that  were  closed  in  your  name) 
and  loans  that  you  purchased  during  the 
calendar  year  covered  by  the  report.  Report 
these  data  even  if  the  loans  were 
subsequently  sold  by  your  institution.  Include 
refinancings  of  home  purchase  and  home 
improvement  loans. 

2.  Report  the  data  for  applications  for  home 
purchase  and  home  improvement  loans  that 
did  not  result  in  originations — for  example, 
applications  that  your  institution  denied  or 
that  the  applicant  withdrew  during  the 
Culendar  year  covered  by  the  report. 

3.  In  the  case  of  brokered  loan  applications 
or  applications  forwarded  to  you  through  a 
correspondent,  show  the  data  for  all 
appiirations  denied  by  your  institution 
(whether  or  not  they  would  have  closed  in 
your  institution's  name).  Report  Ihe  race  or 
national  origin,  sex.  and  income  information, 
unless  your  institution  is  a  bank,  savings 
association  or  credit  union  with  assets  of  S30 
million  or  less  on  the  preceding  December  31. 

4.  Report  applications  that  were  received  in 
the  previous  calendar  year  but  were  acted 
upon  during  the  calendar  year  covered  by  the 
current  register. 


B.  Data  To  Be  Excluded 

Do  not  report  loans  or  applications  for 
loans  of  the  following  types: 

1.  Loans  that,  although  secured  by  real 
estate,  are  made  for  purposes  other  than 
home  purchase,  home  improvement,  or 
refinancing  (for  example,  do  not  report  a  loan 
secured  by  residential  real  property  for 
purposes  of  financing  college  tuition,  a 
vacation,  or  goods  for  business  inventory). 

2.  Loans  made  in  a  fiduciary  capacity  (for 
example,  by  your  trust  department). 

3.  Loans  on  unimproved  Land. 

4.  Construction  or  bridge  loans  and  other 
temporary  financing. 

5.  The  purchase  of  an  interest  in  a  pool  of 
loans  (such  as  mortgage-participation 
certificates). 

0.  The  purchase  solely  of  the  right  to 
service  loans. 

V.  InstnictioiM  for  Coinpletioa  of  Loan/ 
AppUcatioD  Register 

A.  Application  or  Loan  Information 

1.  Application  or  loan  number.  Enter  an 
identifying  number  that  can  be  used  later  to 
retrieve  the  loan  or  application  file.  It  can  be 
any  number  of  your  choosing  (not  exceeding 
25  characters).  You  may  use  letters,  numerals, 
or  a  combination  of  both. 

Make  sure  that  all  numbers  are  unique 
within  your  institution,  if  your  register 
contains  data  for  branch  offices,  for  example, 
you  could  use  a  letter  or  a  numerical  code  to 
identify  the  loans  or  applications  of  different 
branches,  or  could  assign  a  certain  series  of 
numbers  to  particular  branches  to  avoid 
duplicate  numbers.  You  are  strongly 
encouraged  not  to  use  the  applicant's  or 
borrowers  name  or  social  security  number, 
for  privacy  reasons. 

2.  Date  application  received.  Enter  the  date 
the  loan  application  was  received  by  your 
institution  by  month,  day,  and  year,  using 
numerals  in  the  form  MM/DD/YY  (for 
example,  Ol/lS/92).  If  your  institution 
normally  records  the  date  shown  on  the 
application  form,  you  may  use  that  date 
instead.  Enter  "NA  "  for  loans  purchased  by 
your  institution. 

3.  Type.  Indicate  the  type  of  loan  or 
application  by  entering  the  applicable  code 
from  the  following: 

1 — Conventional  (any  loan  other  than  FHA, 

VA  or  FmHA  loans) 
2 — FHA-insured  (Federal  Housing 

Administration) 
3 — VA-guaranteed  (Veterans  Administration) 
4 — FmHA-insured  (Farmers  Home 

Administration) 

4.  Purpose.  Indicate  the  purpose  of  the  loan 
or  apphcation  by  entering  the  applicable  code 
from  the  following: 

1— Home  purchase  (one-to-four  family) 
2 — Home  improvement  (one-to-four  family) 
3 — Refinancing  (home  purchase  or  home 

improvement,  one-to-four  family) 
4 — Multifamily  dwelling  (home  purcnase. 

home  improvement,  and  refinancings) 

5.  Explanation  of  purpose  codes. 
Code  J:  Home  purchase. 

a.  This  code  applies  to  loans  and 
applications  made  for  the  purpose  of 
purchasing  a  residential  dwelling  for  one  to 
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four  families,  if  the  loan  is  to  be  secured  by 
the  dwelling  being  purchased  or  by  another 
dwelling. 

b.  At  your  option,  you  may  use  code  1  for 
loans  that  are  made  for  home  Improvement 
purposes  but  are  secured  by  a  first  lien,  if  you 
normally  classify  such  first-lion  loans  as 
home  purchase  loans. 

Code  Z  Home  improvement 

a.  Code  2  applies  to  loans  and  applications 
for  loans  that  (11  the  borrowers  have  said  will 
be  used  for  repairing,  rehabilitating,  or 
remodeling  one-to-four  family  residential 
dwellings,  and  (2)  are  recorded  on  your  books 
as  home  improvement  loans. 

b.  Report  both  secured  and  unsecured 
loans. 

c.  At  your  optioa  you  may  report  data 
about  home  equity  lines  of  credit— even  if  the 
credit  Hne  is  not  recorded  on  your 
institution's  books  as  a  home  improvement 
loan.  If  you  choose  to  do  so,  you  may  report  a 
home  equity  line  of  credit  as  a  home 
improvement  loan  if  (he  borrower  or 
applicant  indicates,  at  the  time  of  application 
or  when  the  account  is  opened,  thai  some 
portion  of  the  proceeds  will  be  used  for  home 
improvement.  (See  Paragraph  8.  "Loan 
amount,"  below.)  If  you  report  originations  of 
home  equity  lines  of  credit,  you  must  also 
report  applications  for  such  loans  that  did  not 
result  in  originations. 

Code  3:  Refinancings. 

a.  Use  this  code  for  refinancings  (and 
applications  for  refinancings)  of  home 
purchase  or  home  improvement  loans  on  one- 
to-four  family  residential  dwellings.  A 
refinancing  involves  the  satisfaction  of  an 
existing  obligation  that  is  replaced  by  a  new 
obligation  undertaken  by  the  same  borrotver. 
But  do  not  report  a  refinancing  if,  under  the 
loan  agreement  you  are  unconditionally 
obligated  to  renew  or  refinance  the 
obligaUoa  or  you  are  obligated  to  renew  or 
refinance  the  obligation  subject  to  conditions 
within  ihe  borrower's  control. 

b.  Use  this  code  whether  or  not  you  were 
Ihe  original  creditor  on  the  loan  being 
refinanced,  and  whether  or  not  the 
refinancing  involves  an  increase  in  the 
outstanding  principal 

c.  Report  a  refinancing  if  the  amount 
outstanding  on  the  original  loan,  plus  the 
amount  of  new  money  (if  any)  that  is  for 
home  purchase  or  home  improvement 
purposes,  is  more  than  50  percent  of  the  total 
new  loan  amount  Do  not  report  a  refinancing 
if  50  percent  or  less  of  the  loan  proceeds  or 
the  amount  applied  for  is  for  home  purchase 
or  home  improvement 

Code  4:  Multifamily  dwelling. 

a.  Use  this  code  for  loans  and  loan 
applications  on  dwellings  for  five  or  more 
families,  including  home  purchase  loans, 
refinancings,  and  loans  for  repairing, 
rehabilitation,  and  remodeling  purposes. 

b.  Do  not  use  this  code  for  loans  on 
individual  condominium  or  cooperative  units: 
use  codes  1.  2.  or  3  for  such  loans,  as 
applicable. 

6.  Owner  occupancy.  Indicate  whether  the 
property  to  which  the  loan  or  loan 
application  relates  is  to  be  o«vneNoccupied 
as  a  principal  dwelling  by  entering  the 
applicable  code  from  the  following: 
I— Owner-occupied  as  a  principal  dwelling 


2 — Not  owner-occupied  , 

3 — Not  applicable 

7.  Explanation  ofcode^ 

a.  Use  code  2  for  second  homes  or  vacation 
homes,  as  well  as  rental  properties. 

b.  Use  code  2  only  for  nonoccupant  loans, 
or  applications  for  nonoccupant  loans, 
related  to  one-to-four  family  dwellings 
(including  indi\idual  cor>dominium  or 
cooperative  units). 

c.  Use  code  3  if  the  property  to  which  the 
loan  relates  is  a  mullifamily  dwelling:  is  nol 
located  in  an  MSA:  or  is  located  in  an  MSA 
in  which  your  institution  has  neither  a  home 
nor  a  branch  office. 

d.  For  purchased  loans,  you  may  assume 
that  Ihe  property  will  be  owner-occupied  as  a 
principal  dwelling  (code  1)  unless  the  loan 
documents  or  application  contain  information 
to  Ihe  contrary. 

8.  Loan  amount  Enter  the  amount  of  the 
loan  or  applicatioa  Do  not  report  loans 
below  $500.  Show  Ihe  amount  in  thousands 
rounding  to  Ihe  nearest  thousand  (S500 
should  be  rounded  up  to  the  next  $1,000).  For 
example,  a  loan  for  $167,300  should  be 
entered  as  167  and  one  for  $15,500  as  16. 

a.  For  home  purchase  loans  that  you 
originate,  enter  the  principal  amount  of  the 
loan  as  the  loan  amount.  For  home  purchase 
loans  that  you  purchase,  enter  the  unpaid 
principal  balance  of  the  loan  at  the  time  of 
purchase  as  the  loan  amount. 

b.  For  home  Improvement  loans  (both 
originations  and  purchases),  you  may  include 
unpaid  finance  charges  in  the  loan  amount  if 
that  is  how  you  record  such  loans  on  your 
books. 

c.  For  home  equity  lines  of  credit  (if  you 
have  chosen  to  report  Ihem).  enter  as  the  loan 
amount  only  that  portion  of  the  line  that  the 
applicant  or  borrower  has  indicated,  at  the 
time  the  application  is  made  or  when  the 
account  is  opened,  as  being  for  home 
improvement  Report  the  loan  amount  for 
applications  that  did  not  result  in  originations 
in  the  same  manner.  Report  orly  in  the  year 
the  line  is  established. 

d.  For  refinancings  that  are  to  be  reported, 
indicate  the  total  amount  of  the  refinancing, 
including  the  amount  outstanding  on  the 
original  loan  and  the  amount  of  new  money 
(if  any). 

e.  For  a  loan  application  that  wa«  denied  or 
withdrawn,  enter  the  amount  applied  for. 

i  If  you  offered  to  lend  less  than  Ihe 
applicant  applied  for,  enter  the  amount  of  the 
loan  if  the  offer  was  accepted  by  the 
applicant  If  the  offer  was  nol  accepted,  enter 
Ihe  amount  thai  the  applicant  applied  for. 

B.  Action  taken 

1.  Type  of  action.  Indicate  the  type  of 
action  taken  on  the  application  or  loan  by 
using  one  of  the  following  codes.  Do  not 
report  any  loan  application  still  pending  at 
the  end  of  the  calendar  year.  You  will  report 
that  application  on  your  register  for  the  year 
in  which  final  action  is  taken. 

1 — Loan  originated 

2 — Application  approved  but  not  accepted  by 

applicant 
3 — Application  denied 
4 — Application  withdrawn 
5— File  closed  for  incompleteness 
6— Loan  purchased  by  your  institution 


2.  Explanation  of  codes. 

a.  Use  code  2  when  an  application  is 
approved  but  the  applicant  fails  to  respond  to 
your  notification  of  approval  or  your 
commitment  letter  Mithin  the  specified  time. 

b.  Use  coda  4  only  when  an  application  is 
expressly  withdrawn  by  the  applicant  before 
a  credit  decision  was  made. 

c.  Use  code  5  if  you  sent  a  written  notice  of 
incompleteness  under  section  202.9(c)(2)  of 
Regulation  B  (F/^ual  Credit  Op^  ortunity)  and 
the  applicant  failed  to  respond  to  your 
request  for  additional  information  vnthin  the 
period  of  time  specified  in  your  notice. 

3.  Date  of  action.  Enter  Ihe  date  by  month, 
day.  and  year,  using  numerals  in  the  form 
MM/DD/YY  (for  example.  02/22/92). 

a.  For  loans  originated,  enter  Ihe  settlemenl 
or  closing  date.  For  loans  purchased,  enter 
the  dale  of  purchase  by  your  institution. 

b.  For  applications  denied,  applications 
approved  but  not  accepted  by  the  applicant, 
and  files  closed  for  incompleteness,  enter  the 
dale  that  the  action  was  taken  by  your 
institution  or  the  date  the  notice  was  sent  to 
the  applicant. 

c.  For  applications  withdrawn,  enter  the 
dale  you  received  the  applicant's  express 
withdrawal:  or  you  may  enter  the  date  shown 
on  the  notification  from  the  applicant,  in  Ihe 
case  of  a  written  withdrawal. 

C.  Property  location.  In  these  columns 
enter  the  applicable  codes  for  Ihe  MSA,  state, 
county,  and  census  tract  for  the  property  lo 
which  a  loan  relates.  For  home  purchase 
loans  secured  by  one  dwelling,  but  made  for 
the  purpose  of  purchasing  another  dwelling, 
report  the  property  location  for  the  property 
in  which  the  security  interest  is  to  be  takea  If 
the  home  purchase  loan  is  secured  by  more 
than  one  property,  report  the  location  data 
for  the  property  being  purchased.  (See 
paragraphs  5.  and  6.  below  for  IreatmenI  of 
loans  on  property  outside  the  MSAs  in  which 
you  have  offices.) 

1.  MSA.  For  each  loan  or  loan  application, 
indicate  the  location  of  the  property  by  Ihe 
MSA  number.  Enter  only  Ihe  MSA  number, 
nol  Ihe  MSA  name.  MSA  boundaries  are 
defined  by  the  U.S.  Office  of  Management 
and  Budget  use  the  boundaries  that  were  in 
effect  on  January  1  of  the  calendar  year  for 
which  you  are  reporting.  A  listing  of  MSAs  is 
available  from  your  regional  super\'isory 
agency  or  the  FFIEC  [In  these  instruclions. 
the  lerm  MSA  refers  to  both  metropolitan 
statistical  area  and  primary  metropolitan 
statistical  area.) 

2.  State  and  county.  You  must  use  Ihe 
Federal  Information  Processing  Standard 
(FIPS)  two-digit  numerical  code  for  the  stale 
and  the  three-digit  numerical  code  for  the 
county.  These  codes  are  available  from  your 
regional  supervisory  agency  or  the  FFIEC.  Do 
not  use  the  letter  abbreviaUons  used  by  the 
US.  PosUl  Service. 

3.  Census  tract  Indicate  the  census  tract 
where  the  property  is  located. 

a.  Enter  the  code  "NA"  if  the  property  is 
located  in  an  area  not  divided  into  census 
tracts  on  the  US.  Census  Bureau's  census- 
tract  outline  maps  (see  paragraph  4.  below). 

b.  If  the  property  is  located  in  a  county 
with  a  population  of  saOOO  or  less  in  Ihe  1990 
census  (as  de  ermiited  by  the  Census 
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Bur»»iM!'s  V¥.M  CPH-2  populiition  scries),  enter 
"NA"  ("'■FP  if  She  population  has  increased 
ab«jvi>  Ml  imc  since  1990).  or  you  may  enter 
the  census  tr^rt  number. 

4.  Cpn.vr-i  imct  number.  For  the  census 
tract  numHpr.  consult  the  U.S.  Census 
Buredii's  L'^nsus  Tract/Street  Index  for  1990, 
and  for  uiJo'-KSses  not  listed  in  the  index, 
consult  the  Census  Bureau's  census  tract 
outline  maps.  You  must  use  the  maps  from 
the  Census  Biireaus  1990  CPH-3  series,  or 
equivdient  1990  census  data  from  the  Census 
Bureau  (such  as  the  Census  TICER/Une  File) 
or  from  a  private  publisher. 

5.  Outsidp-MSA.  For  loons  on  property 
located  outside  the  VtSAs  in  which  you  have 
a  home  or  branch  office  (or  outside  any 
MSA),  you  may  enter  the  MSA.  state,  county, 
and  census  tract  numbers  or  you  may  enter 
the  code  "NA"  in  each  of  these  columns. 

6.  Nondepository  lenders.  If  you  are  a  for- 
proPit  morigage  lending  institution  (other  than 
a  bank,  savings  association,  or  credit  union), 
and  in  the  preceding  calendar  year  you 
received  applications  for.  or  originated  or 
purchased,  loans  for  home  purchase  or  home 
improvement  adding  up  to  a  total  of  five  or 
more  for  a  given  MSA,  you  are  deemed  to 
have  a  branch  office  in  that  MSA,  whether  or 
not  you  have  a  physical  office  there.  As  a 
result,  you  will  have  to  enter  the  MSA.  state, 
county,  and  census  tract  numbers  for  any 
transactions  in  that  MSA.  Because  you  must 
keep  accurate  records  about  lending  within 
MSAs  in  the  current  calendar  year  in  order  to 
report  data  accurately  the  following  year,  to 
comply  with  this  rule  you  may  find  it  easier 
to  enter  the  geographic  information  routinely 
for  any  property  located  within  any  MSA. 

D.  Applicant  information — race  or  national 
orioin,  sex,  and  income.  Appendix  B  of 
Regulation  C  contains  instructions  for  the 
collection  of  data  on  race  or  national  origin 
and  sex.  and  also  contains  a  sample  form  for 
data  collection.  The  form  is  substantially 
similar  to  the  form  prescribed  by  §  202.13  of 
Regulation  B  (Equal  Credit  Opportunity)  and 
contained  in  Appendix  B  to  that  regulation. 
You  may  use  either  form. 

1.  Applicability.  You  must  report  this 
applicant  information  for  loans  that  you 
originate  as  well  as  for  applications  that  do 
not  result  in  an  origination. 

a.  You  need  not  collect  or  report  this 
information  for  loans  purchased,  if  you 
choose  not  to,  enter  the  codes  specified  in 
paragraphs  3.,  4..  and  5.  below  for  "not 
applicable." 

b.  If  your  institution  is  a  bank,  savings 
association,  or  credit  union  that  had  assets  of 
S30  million  or  less  on  the  preceding  December 
31.  you  may — but  need  not — collect  and 
report  these  data.  If  you  choose  not  to,  enter 
the  codes  specified  in  paragraphs  3.,  4.,  and  5. 
below  for  "not  applicable." 

c.  If  the  borrower  or  applicant  is  not  a 
natural  person  (a  corporation  or  partnership, 
for  example),  use  the  codes  specified  in 
paragraphs  3:,  4..  and  5.  below  for  "not 
.ipplicable." 

2.  Mail  and  telephone  applications.  Any 
loan  applications  mailed  to  applicants  must 
contain  a  collection  form  similar  to  that 
shown  in  Appendix  B.  and  you  must  record 
on  your  register  the  data  on  race  or  national 
origin  and  sex  if  the  applicant  provides  it.  If 


the  applicant  chooses  not  to  provide  the  data, 
enter  the  code  for  "information  not  provided 
by  applicant  in  mail  or  telephone 
application"  specified  in  paragraphs  3.  and  4. 
below.  If  an  application  is  taken  entirely  by 
telephone,  you  need  not  request  this 
information.  (See  Appendix  B  for  complete 
information  on  the  collection  of  this  data  in 
mail  or  telephone  applications.) 

3.  Race  or  national  origin  of  borrower  or 
applicant  Use  the  following  codes  to  indicate 
the  race  or  national  origin  of  the  applicant  or 
borrower  under  column  "A"  and  of  any  co- 
applicant  or  co-borrower  under  column  "CA." 
If  there  is  more  than  one  co-applicant, 
provide  this  information  only  for  the  first  co- 
applicant  listed  on  the  application  form.  If 
there  are  no  co-applicants  or  co-borrowers, 
enter  code  8  for  "not  applicable"  in  the 
coapplicant  column. 

1 — American  Indian  or  Alaskan  Native 

2 — Asian  or  Pacific  Islander 

3— Black 

4 — Hispanic 

5— White 

6— Other 

7 — Information  not  provided  by  applicant  in 

mail  or  telephone  application 
8 — Not  applicable 

4.  Sex  of  borrower  or  applicant.  Use  the 
following  codes  to  indicate  the  sex  of  the 
applicant  or  borrower  under  column  "A"  and 
of  any  co-applicant  or  co-borrower  under 
column  "CA."  If  there  is  more  than  one  co- 
applicant,  provide  this  information  only  for 
the  first  co-applicant  listed  on  the  application 
form.  If  there  are  no  co-applicants  or  co- 

-borrowers,  enter  code  4  for  "not  applicable." 

1— Male 

2 — Female 

3 — Information  not  provided  by  applicant  in 

mail  or  telephone  application 
4 — Not  applicable 

5.  Income.  Enter  the  gross  annual  income 
that  your  institution  relied  upon  in  making 
the  credit  decision. 

a.  Round  all  dollar  amounts  to  the  nearest 
thousand  (round  $500  up  to  the  next  $1,000), 
and  show  in  terms  of  thousands.  For 
example,  $35,500  should  be  reported  as  36, 

b.  For  loans  on  multifamily  dwellings,  enter 
"NA." 

c.  If  no  income  information  is  asked  for  or 
relied  on  in  the  credit  decision  (such  as  in  "no 
income  verification"  type  loans),  enter  "NA." 

E.  Type  of  Purchaser 

1.  Enter  the  applicable  code  to  indicate 
whether  a  loan  that  your  institution 
originated  or  purchased  was  then  sold  to  a 
secondary  market  entity  within  the  same 
calendar  year. 
0— Loan  was  not  originated  or  was  not  sold 

in  calendar  year  covered  by  register 
1— FNMA  (Federal  National  Mortgage 

Association) 
2 — CNMA  (Government  National  Mortgage 

Association) 
3— FHLMC  (Federal  Home  Loan  Mortgage 

Corporation) 
4 — FmHA  (Farmers  Home  Administration) 
5 — Commercial  bank 
6 — Savings  bank  or  savings  association 
7 — Life  insurance  company 
6 — Affiliate  institution 


9 — Other  type  of  purchaser 

2.  Explanation  of  codes,  a.  Enter  the  code  0 
fur  applications  that  were  denied,  withdrawn, 
or  approved  but  not  accepted  by  the 
applicant:  and  for  files  closed  for 
incompleteness. 

b.  If  you  originated  or  purchased  a  loan 
and  did  not  sell  it  during  that  same  calendar 
year,  enter  the  code  0.  If  you  sell  the  loan  in  a 
succeeding  year,  you  need  not  report  the  sale. 

c.  If  you  conditionally  assign  a  loan  to 
CNMA  in  connection  with  a  mortgage- 
backed  security  transaction,  use  code  2. 

d.  Loans  "swapped"  for  mortgage-backed 
securities  are  to  be  treated  as  sales;  enter  the 
type  of  entity  receiving  the  loans  that  are 
swapped  as  the  purchaser. 

e.  Use  code  8  for  loans  sold  to  an 
institution  affiliated  with  you.  such  as  your 
subsidiary  or  a  subsidiary  of  your  parent 
corporation. 

F.  Reasons  for  Denial 

1.  You  are  not  required  to  enter  the  reasons 
for  the  denial  of  an  application.  But  if  you 
choose  to  do  so.  you  may  indicate  up  to  three 
reasons  by  using  the  following  codes: 

1 — Debt-to-income  ratio 

2— Employment  history 

3 — Credit  history 

4— Collateral 

5 — Insufficient  cash  (downpayment,  closing, 

costs) 
6 — Unverifiable  information 
7 — Credit  application  incomplete 
8— Mortgage  insurance  denied 
9— Other 

2.  Leave  this  column  blank  if  the  "action 
taken"  on  the  application  is  not  a  denial.  Foi 
example,  do  not  complete  this  column  if  the 
application  was  withdrawn  or  the  file  was 
closed  for  incompleteness. 

3.  If  your  institution  uses  the  model  form 
for  adverse  action  contained  in  the  appendix 
to  Regulation  B  (Form  C-1  in  Appendix  C. 
Sample  Notification  Form,  which  offers  some 
20  reasons  for  denial),  the  following  list 
shows  which  codes  to  enter. 

a.  Code  1  corresponds  to:  Income 
insufficient  for  amount  of  credit  requested, 
and  Excessive  obligations  in  relation  to 
income. 

b.  Code  2  corresponds  to:  Temporary  or 
irregular  employment,  and  Length  of 
employment. 

c.  Code  3  corresponds  to:  Insufficient 
number  of  credit  references  provided; 
Unacceptable  type  of  credit  references 
provided:  No  credit  file:  Limited  credit 
experience:  Poor  credit  performance  with  us. 
Delinquent  past  or  present  credit  obligations 
with  others:  Garnishment,  attachment, 
foreclosure,  repossession,  collection  action, 
or  judgment:  and  Bankruptcy. 

d.  Code  4  corresponds  to:  Value  or  type  of 
collateral  not  sufficient. 

e.  Code  6  corresponds  to:  Unable  to  verify 
credit  references.  Unable  to  verify 
employment.  Unable  to  verify  income,  and 
Unable  to  verify  residence. 

f.  Code  7  corresponds  to:  Credit  applicatit> 
incomplete. 

g.  Code  9  corresponds  to:  Length  of 
residence.  Temporary  residence,  and  Other 
reasons  specified  on  notice. 
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VI.  Federal  Supervisory  Agencies 

Send  your  loan/application  register  and 
direct  any  questions  to  the  office  of  your 
federal  supervisory  agency  as  specified 
below.  If  you  are  the  nondepository 
subsidiary  of  a  bank,  savings  association,  or 
credit  union,  send  the  register  to  the 
supervisory  agency  for  your  parent 
institution. 

A.  National  banks  and  their  subsidiaries. 
District  office  of  the  Office  of  the  Comptroller 
of  the  Cuirency  supervising  the  national 
bank. 

B.  State  member  banks  of  the  Federal 
Reserve  System,  their  subsidiaries,  and 
subsidiaries  of  bank  holding  companies. 
Federal  Reserve  Bank  serving  the  district  in 
which  the  state  member  bank  is  located:  for 


institutions  other  than  state  member  banks, 
the  Federal  Reserve  Bank  specified  by  the 
Board  of  Governors. 

C.  Nonmember  insured  banks  (except  for 
federal  savings  banks)  and  their  subsidiaries. 
Regional  Director  of  the  Federal  Deposit 
Insurance  Corporation  for  the  region  in  which 
the  bank  or  the  subsidiary  is  located. 

D.  Savings  institutions  insured  under  the 
Savings  Association  Insurance  Fund  of  the 
FDIC.  federally-chartered  savings  banks 
insured  under  the  Bank  Insurance  Fund  of 
the  FDIC  (but  not  including  state-chartered 
savings  banks  insured  under  the  Bank 
Insurance  Fund),  their  subsidiaries,  and 
subsidiaries  of  savings  institution  holding 
companies.  Regional  or  other  office  specified 
by  the  Office  of  Thrift  Supervision. 


E.  Credit  unions.  National  Credit  Union 
Administration.  Office  of  Examination  and 
Insurance,  1776  G  Street,  NW..  Washington. 
DC  20456. 

F.  Other  depository  institutions.  Regional 
Director  of  the  Federal  Deposit  Insurance 
Corporation  for  the  region  in  which  the 
institution  is  located, 

G.  Other  mortgage  lending  institutions. 
Assistant  Secretary  for  Housing.  HMDA 
Reporting— Room  9233.  U.S.  Department  of 
Housing  and  Urban  Development.  451  7lh 
Street.  SW.,  Washington.  DC  20410, 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  20. 19«. 
WilUam  W.  Wiles, 


Secretary  of  the  Board. 
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LOAN/APPLICATION  REGISTER 
CODE  SHEF^ 


Use  the  following  codes  to  complete  the  Loan/Application  Register.  The  instructions  to  the  HMDA-LAR  explain  the  proper  use  of  each  code. 
Application  or  Loan  Information  Applicant  Information  Type  of  Purchaser 


I 


Type: 


1 


1  --  Conventional  (any  loan  other  than  FHA. 

VA  or  FmHA  loans) 

2  ~  FHA-insured  (Federal  Housing 

Administration) 
9  --  VA-guaranteed  (Veterans  Administration) 
4  <:  FmHAtinsured  (Farmers  Home 

Administration) 

Purpose: 

1  -  Howe  purchase  |one-lo-teur  lamny) 

2  tT  Home  improvement  (one-to^four  family) 

3  -  Refinancing  (home  purchase  or  home 

improvement,  one-to-four  family) 

4  --  Mullifamily  dwelling  (home  purchase,  home 

improvement,  and  refinancings) 

Owner-Occupancy: 

1  "  Owner-occupied  as  a  principal  dwelling 

2  -  Not  owner-occupied 
9  -  Not  applicatile 

Action  Taken: 

1  ''  toan  originated 

2  -  Appiioation  approved  txjt  not  accepted  by 

apptieant 

3  -  Application  denied  t>y  financial  institution 

4  -  Application  Aithdr aiwi  l)y  applicant 

5  —  File  dosed  for  incompleteness 

6  -  Loan  purchased  by  your  institution 

jFR  Doc.  91-28336  Filed  11-25-01:  8:48  eml 
■aiNM  eeec  Mi*-ei-e 


Race  or  National  Origin: 

1  "American  Indian  or  AlasKan  Native 

2  -Asian  or  Pacific  Islander 

3  "Black 

4  -  Hispanic 

5  "White 
S..  Other 

7  •■•  Information  not  provided  by  applicant 

in  mall  or  telephone  application 

8  "■  Not  applicable 

Sex: 

1  "Malt 

2  -'  Female 

3  -T  Information  not  provided  by  applicant 

In  mail  or  telephone  application 

4  ~  Net  applicable 


0"  Learf  was  net  originate^  er  was  net 
sold  in  calendar  year  covered  t>y  register 

1  "FNMA  (Federal  National  Mortgage  Association) 

2  "  GNMA  (Government  National  Mortgage 

Association) 
9  "  FHLMQ  (Federal  Home  Loan  Mortgage 
Corporation) 

4  "  FmHA  (Farmers  Home  Administratton) 

5  ~  Comrneroial  t>ank 

6  "Savings  bank  or  savings  aisodatlon 

7  "  Life  insurance  company 
•  ••  Affiliate  institution 

9  -  Other  type  of  purchaser 


Reasons  for  Penial  (optional) 

1  "  Debt-to-income  ratk> 

2  --  Employment  history 

3  "  Credit  history 

4  ~  Collateral 

5  •-  Insufficient  cash  (downpayment.  closing  costs) 

6  --  Unverifiable  lnformatk>n 

7  o-  Credit  application  incomplete 

8  "  Mortgage  insurance  denied 

9  --  Other 


I 

Z 


IT 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  505,  509, 545, 552. 563. 
and  563b 

(Na  91-657) 
Technical  Corrections 

agency:  Office  of  Thrift  Supervision. 
Treasury. 

ACTION:  Final  rule;  technical 
amendments. 

summary:  The  Office  of  Thrift 
Supervision  ("OTS")  is  malcing  technical 
corrections  to  its  demand  deposit 
account  regulations,  its  uniform  hearing 
rules,  its  organizational  regulations  for 
Federal  stock  associations,  the 
instructions  to  its  annual  report  ("Form 
AR"),  its  regiilations  concerning 
indemnification  of  directors  and  officers, 
and  its  conversion  regulations  to  correct 
typographical  errors. 

The  OTS's  Freedom  of  Information 
Act  regulations  are  being  amended  to 
include  current  addresses.  The  OTS  is 
also  removing  its  equity  risk  investment 
rule,  which  expired  on  July  13. 1990.  and 
a  cross-reference  to  the  rule  in  its 
securities  issued  through  subsidiaries 
regulation.  In  addition,  the  OTS's 
conflicts  rules  are  being  amended  to 
correct  an  erroneous  cross-reference. 
EFFECTIVE  DATE:  November  28, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  H.  Gottlieb,  Paralegal  Specialist. 
(202)  906-7135,  Chief  Counsels  Office, 
Regulations  &  Legislation  Division. 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington.  DC.  20S52. 
SUPPLEMENTARY  INFORMATION:  By  this 
action,  the  OTS  is  making  technical 
corrections  to  a  number  of  its 
regulations. 

12  CFR  505.2  through  505.4  contain 
addresses  at  which  various  materials 
may  be  obtained  pursuant  to  the 
Freedom  of  Information  Act  ("FOIA") 
and  addresses  to  which  requests  for 
records  and  appeals  of  denials  of  copies 
of  records  should  be  addressed.  These 
addresses  have  changed  since  the  OTS's 
FOIA  regulations  were  last  amended, 
making  a  correction  necessary. 

Section  5^5.12.  OTS's  regulation 
relating  to  demand  deposit  accounts,  is 
being  amended  to  correct  a  cross- 
reference  to  OTS's  regulations 
concerning  the  payment  of  interest  on 
demand  accounts. 

Section  545.121(g),  relating  to  the 
indemnification  of  directors,  officers  and 
employees  of  Federal  savings 
associations,  contains  an  erroneous 
reference  to  12  U.S.C.  1821(n).  The 


reference  should  be  to  12  U.S.C  1821(k). 
a  provision  relating  to  directors  and 
officers  liability. 

OTS's  organization  regulation  for 
Federal  stock  associations  concerning 
the  appointment  of  officers  found  at 
section  552.6-2  is  being  revised  to 
correct  typographical  errors  which 
occurred  during  the  recodification  of  the 
Federal  Home  Loan  Bank  Board's 
("FHLBB")  regulations  following 
enactment  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989.  Public  Law  No.  101-73, 103  StaL 
183.  54  FR  49411  (November  30, 1989). 

A  typographical  error  in  the  recently 
adopted  rules  governing  the  conduct  of 
administrative  bearings.  codiBed  at  12 
CFR  part  509.  is  being  corrected.  56  FR 
38306  (August  12. 1991).  In  addition,  a 
typographical  error  found  in  Item  6  of 
the  instructions  to  form  AR.  which 
follow  12  CFR  563.45  is  being  corrected. 

The  OTS  is  also  remo\ing  its  equity 
risk  investment  rule  found  at  12  CFR 
563.96,  and  i  related  cross-reference. 
Though  the  equity  risk  investment  rule 
expired  on  July  13. 1990  as  provided  in 
12  CFR  563.98(h).  the  rule  must  be 
deleted  by  amendment  in  order  to 
remove  it  from  the  Code  of  Federal 
Regulations. 

A  cross-reference  to  the  equity  risk 
investment  regulation  found  at  12  CFR 
563.132.  the  OTS's  r^ulation  concerning 
securities  issued  through  subsidiaries,  is 
also  being  deleted.  The  reference 
exempts  the  investment  by  a  savings 
association  in  a  finance  subsidiary  from 
the  provisions  of  the  eqtuty  risk 
investment  rule.  The  reference  is  being 
removed  as  tmnecessary  since  the 
regulation  has  expired. 

The  OTS's  conflicts  regulations  found 
at  section  563.43  are  being  amended  to 
correct  an  erroneous  cross-reference. 
The  change  is  necessary  due  to  the 
redesignation  of  a  number  of  paragraphs 
in  the  OTS's  final  rule  concerning 
transactions  with  affiliates  published  on 
July  25. 1991.  56  FR  34005  (July  25, 1991). 

Section  563b.3  is  being  amended  to 
correct  an  erroneous  reference  to 
"regulatory  capital"  in  the  conversion 
regulation  regarding  liquidation 
accounts.  The  FHLBB,  as  the 
predecessor  agency  to  the  OTS.  adopted 
a  capital  regulation  in  1986  which 
globally  replaced  the  term  "net  worth" 
with  "regulatory  capital".  51  FR  33565 
(September  22. 1988).  SecUon  563b.3{f)(l) 
was  among  the  sections  revised.  The 
change  should  not  have  been  made 
because  the  fmivision  had  required,  and 
has  continued  to  require,  that  liquidation 
accotmts  established  at  the  time  of 
conversion  are  to  be  based  on  net 
worth.  At  no  time  has  the  requirement 
been  tied  to  regulatory  capital. 


Administrative  Procedure  Act 

Since  this  rule  is  a  technical 
amendment  and  contains  no  substantive 
changes,  the  OTS  promulgates  this  rule 
as  a  matter  of  agency  organization  and 
management.  Therefore,  pursuant  to  5 
U.S.C.  553(a)(2).  this  rule  is  exempt  from 
the  notice  and  comment  and  30-day 
delay  of  effective  date  requirements  of 
the  Administrative  Procedure  AcL 

Regulatory  Flexibilhy  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
etseq. 

Executive  Order  12291 

The  Director  of  the  Office  of  Thrift 
Supervision  has  determined  that, 
because  this  final  rule  is  being  issued  as 
a  matter  of  agency  organization  and 
management  the  provisions  of 
Executive  Order  12291  do  not  apply. 
Consequently,  a  Regulatory  Impact 
Analysis  is  not  required. 

List  of  Subjects 

12  CFR  Part  SOS 

Freedom  of  infonnatioa 

12CFRPQrt509 

Administrative  practice  and 
procedure.  Penalties. 

22  CFR  545 

Accounting.  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Parts  552  and  563b 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  563 

Accounting.  Advertising.  Crime, 
Currency.  Flood  insurance.  Investments. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities.  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  chapter  V. 
title  12.  Code  of  Federal  Regulations  as 
set  forth  below; 

SIACHAPTER  A— ORGANIZATION  AND 
PROCEDURES 

PART  505— FREEDOM  OF 
INFORMATION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 


59866 


Federal  Reyrter  /  Vol.  56.  No.  228  /  Tuesday.  November  26.  1991  /  Rules  and  Regulations 


Authority:  Sec  552.  80  Stat.  383.  as 
amended  (5  U.S.C  552):  sec.  3.  as  added  by 
sea  301. 103  Stat.  278  (12  U.S.C.  1462a):  sec.  4. 
as  added  by  sec.  301. 103  Stat.  280  (12  U.S.C. 
1463):  sec.  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464). 

2.  Section  505.2  is  revised  to  read  as 
follows: 

§50&2    Put>Nc rvading room. 

The  Office  will  make  materials 
available  for  review  on  an  ad  hoc  basis 
when  necessary.  Contact  the 
Information  Services  Division.  Office  of 
Public  Affaire.  Office  of  Thrift 
Supervision,  1700  G  Street.  NW.. 
Washington.  DC  20552.  or  visit  the 
Public  Reading  Room  at  1776  G  Street. 
NW..  Street  Level.  18th  Street  side  of  the 
building. 

3.  Section  505.3  is  revised  to  read  as 
follows: 

§  S05.3    Requests  (or  records. 

Initial  determinations  under  31  CFR 
1.5(g]  as  to  whether  to  grant  requests  for 
records  of  the  Office  will  be  made  by 
the  Chief  of  Disclosures  or  by  an  official 
so  designated.  Requests  may  be  mailed 
to:  Freedom  of  Information  Act  Request. 
Information  Services  Division,  Office  of 
Public  Affairs.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552.  or  delivered  in 
person  to:  Freedom  of  Information  Act 
Request.  Information  Services  Division. 
Office  of  Public  Affairs,  Office  of  Thrift 
Supervision.  1776  G  Street.  NW..  Street 
Level.  18th  Street  side  of  the  building. 
Requests  may  also  be  submitted  by 
facsimile. 

4.  Section  505.4  is  revised  to  read  as 
follows: 

§505.4    Administrative  appeal  of  Initial 
determination  to  deny  records. 

Appellate  determinations  under  31 
CFR  1.5(h)  with  respect  to  records  of  the 
Office  will  be  made  by  the  Director  of 
Public  Affairs  or  his  or  her  designee. 
Appeals  by  mail  should  be  addressed  to: 
Information  Services  Division,  Office  of 
Public  Affairs.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552.  Appeals  may  be 
delivered  personally  to  the  Information 
Services  Division.  Office  of  Public 
Affairs.  Office  of  Thrift  Supervision. 
1776  G  Street.  NW..  Street  Level.  18th 
Street  side  of  building.  Appeals  may 
also  be  submitted  by  facsimile. 

PART  509— RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

5.  The  authority  citation  for  part  509 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  556;  12  U.S.C.  1464. 1407. 
1467a.  1813: 15  U.S.C.  78/. 


6.  Section  509.1  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§509.1    Scope. 

•        *        •        •        • 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j){4Jj  to  determine  whether 
the  Office  should  issue  an  order  to 
approve  or  disapprove  a  person's 
proposed  acquisition  of  an  institution 
and/or  institution  holding  company; 


SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  S45— OPERATIONS 

7.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  Sec.  3.  as  added  by  sec.  301. 103 
Stat.  278  (12  U.S.C.  1482a):  sec.  4.  as  added  by 
sec.  301. 103  Stat.  280  (12  U.S.C.  1463):  sec.  5. 
48  Stat.  132,  as  amended  (12  U.S.C.  1464)  sec. 
la  64  Stat.  891.  as  amended  by  sec.  221. 103 
Stat.  267  (12  U.S.C.  1828). 

§545.12    lAmended) 

8.  Section  545.12  is  amended  by 
removing  the  number  "5  561.47" 
wherever  it  appears  in  paragraph  (b) 
and  adding  in  lieu  thereof  the  number 
"5  561.16". 

§545.121    (Amended] 

9.  Section  545.121  is  amended  by 
removing  the  number  "1821(n)"  where  it 
appears  in  paragraph  (g)  and  adding  in 
lieu  thereof  the  number  "1821(k)". 

PART  552— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

10.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  Sec.  2.  48  Stat.  128.  as  amended 
(12  U.S.C.  1462):  sec  3.  as  added  by  s«c.  301. 
103  Stat  278  (12  U.S.C  1462a):  sec.  4.  as 
added  by  sec  301. 103  Stat.  280  (12  U.S.C. 
1463):  sec  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464):  sec  10.  as  added  by  sec.  301. 103 
Stat.  318  (12  U.S.C.  1467a). 

§552.6-2    (Amended] 

11.  Section  552.6-2  is  amended  by 
removing  the  word  "offficers"  in  the  last 
sentence  of  paragraph  (a),  and  adding  in 
lieu  thereof  the  word  "officers";  and  by 
removing  the  word  "comfort"  in  the  last 
sentence  of  paragraph  (b).  and  adding  in 
lieu  thereof  the  word  "conform". 


SUBCHAPTER  0— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— OPERATIONS 

12.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  Sec  2.  48  Stat.  128.  as  amended 
(12  U.SC.  1462):  sec  3.  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C.  1462a):  sec.  4.  as 
added  by  sec.  301. 103  Stat.  280  (12  U.S.C. 
1463):  sec.  5.  48  Stat.  132.  as  amended  (12 
U.S.C  1464);  sec  10.  as  added  by  sec.  301. 103 
Stat.  318  (12  U.S.C  1467a);  sec  11.  as  added 
by  sec  301. 103  Stat.  342  (12  U.&C.  1468):  sec 
la  64  Stat.  891.  as  amended  by  sec.  321. 103 
Stat.  287  (12  U.S.C.  1828);  sec  1204. 101  Stat. 
662  (12  U.S.C.  3806):  sec  202.  87  Stat.  982.  as 
amended  (42  U.S.C.  4106). 

13.  Section  563.43  is  amended  by 
revising  the  introductory  text  of 
paragraph  (f)  to  read  as  follows: 

§  563.43    Restrictions  on  loans,  ottter 
investments,  and  real  and  personal 
property  transactiona  involving  affillatod 

•        •        •        •        • 

(f)  Conditions.  Transactions  permitted 
under  paragraph  (e)  of  this  section 
shall— 

***** 

14.  Section  563.45  is  amended  by 
revising  Item  6,  paragraph  (e). 
Instruction  5.  paragraphs  (a)  and  (b)  of 
the  General  Instructions  to  Form  AR  to 
read  as  follows: 

§563.45    Disclosure. 


Form  AR  (Annual  Report  Fonn>— General 
Instructions 

***** 

Iteme*  *  • 
(e)  •  •  • 
5.  *  •  • 

(a)  The  interest  arises  only  (i)  from  such 
person's  position  as  a  director  of  another 
corporation  or  organization  (other  than  a 
partnership)  which  is  a  party  to  the 
transaction,  (ii)  from  direct  or  indirect 
ownership  by  such  person  and  all  other 
persons  specified  in  Instructions  1  and  2 
alrave.  in  the  aggregate,  of  less  than  a  10 
percent  equity  interest  in  another  person 
(other  than  a  partnership)  which  is  a  party  to 
the  transaction,  or  (iii)  from  both  such 
position  and  ownership; 

(b)  The  interest  arises  only  from  such 
person's  position  as  a  limited  partner  in  a 
partnership  in  which  he  or  she  and  all  other 
persons  specified  in  instructions  1  and  2 
above  had  an  interest  of  less  than  10  percent: 
or 


§563.98    (Removedl 
15.  Section  563.98  is  removed. 
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§5631133    lAmandad) 

16.  Section  563.132  is  amended  by 
removing  the  last  sentence  of  paragraph 
(aK4). 

PART  S636-C0NVERSI0MS  FROM 
MUTUAL  TO  STOCK  FORM 

17.  The  authority  citation  for  part  563b 
continues  to  read  as  follows: 

Authority:  Sees.  2.  5. 48  Stat.  138. 132,  u 
amended  (12  U.S.C.  1462. 1464);  sec  3.  as 
added  by  sec  301. 103  Stat.  278  (12  U.S.C. 
I462a):  sec  4.  as  added  by  sec.  301, 103  Stat. 
280  (12  U.SC.  1463):  sec  10,  as  added  by  sec 
301. 103  Stat.  318  (12  U.S.C.  14678):  sees.  3. 
12-14.  23. 48  StaL  882.  802.  894-885.  901.  as 
amended  (15  U.S.C  78c  1-n.  w). 

§S63bJ   [AmwKladl 

18.  Section  563b.3  is  amended  by 
removing  the  words  "regulatory  capital" 
wherever  they  appear  in  paragraph 
(f)(1).  and  by  adding  in  lieu  thereof  the 
words  "net  worth". 

Dated:  October  31. 1901. 

By  the  Office  of  Thrift  Supervision. 
TiuMithy  Ryasi, 
Director. 

(FR  Doc  91-27682  Piled  11-25-91: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

( Dociiet  Na  91-CE-63-AD; 
•IK);  AD  91-25-09] 


AffMndnMnt  3^ 


Airworthiness  Directives;  EMBRAER 
(Empreea  Brasileira  de  Aeronautica 
SJL)  EMB-1 10  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Pinal  rule;  request  for 
comments. 

StJiNUMIV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  ENfBRAER  EMB-110  aeries 
airplanes.  This  action  requires  initial 
and  repetitive  inspections  of  the 
elevator  trim  tab  actuator  support  for 
cracks  and  loose  fasteners,  and  the 
replacement  of  any  cracked  support  or 
loose  fastener.  There  have  been  five 
reports  of  cracked  elevator  trim  tab 
actuator  supports  on  the  affected 
airplanes.  One  of  these  incidents 
involved  total  failure  of  the  elevator  trim 
actuator  support  The  actions  specified 
by  this  AO  are  intended  to  prevent  loss 
of  control  of  the  airplane  caused  by 
failure  of  the  elevator  trim  tab  actuator 
support. 

DATCS:  Effective  December  23, 1981. 
Comments  for  inclusion  in  the  Rules 


Docket  must  be  received  on  or  before 
January  31. 1992. 

ADDRESSES:  Information  that  is  related 
to  this  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  below.  Send 
comments  on  this  AO  in  triplicate  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  91-CE-82-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACTT 

Mr.  Curtis  Jackson,  Aerospace  Engineer, 
Airframe  Branch,  Atlanta  Aircraft 
Certification  Office.  1669  I^ioenix 
Parkway,  Suite  210C.  Atlanta.  Georgia 
30349:  Telephone  (404)  991-2910: 
Facsimile  (404)  991-3606. 

SUPPI.EMCNTARV  INFORMATKM:  The 

Centro  Tecnico  Aeroespaclal  (CTA), 
which  is  the  airworthiness  authority  for 
Brazil,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exist  on 
EMBRAER  EMB-110  series  airplanes. 
The  CTA  reports  five  instances  (one  in 
Brazil  four  in  Australia)  where  the 
elevator  trim  tab  actuator  support 
cracked.  One  of  these  incidents  involved 
total  failiu«  of  the  elevator  trim  tab 
actuator  support  Total  failure  of  the 
elevator  trim  tab  actuator  support  could 
result  in  loss  of  control  of  the  airplane. 

The  CTA  issued  CTA  Airworthiness 
Directive  (AD)  T91-07-02,  Amendment 
39-683.  in  order  to  assure  the 
airworthiness  of  these  airplanes  in 
Brazil.  CTA  AD  T91-07-02  requires 
repetitive  inspections  of  the  elevator 
trim  tab  actuator  support  for  cracks  and 
loose  fasteners  and  the  replacement  of 
any  cracked  support  or  loose  fastener. 
I'hese  airplanes  are  manufactured  in 
Brazil  and  are  type  certificated  for 
operation  in  the  United  States.  Pursuant 
to  a  bilateral  airworthiness  agreement 
the  CTA  has  kept  the  FAA  totally 
informed  of  the  above  situatioa 

The  FAA  has  examined  the  findings  of 
the  CTA.  reviewed  all  available 
information  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States.  Since 
this  condition  could  exist  or  develop  in 
other  EMBRAER  EMB-110  series 
airplanes  of  the  same  type  design  that 
are  certificated  for  operation  in  the 
United  States.  AD  action  is  being  taken 
to  prevent  loss  of  control  of  the  airplane 
caused  by  failure  of  the  elevator  trim 
tab  actuator  support  The  AD  will 
require  repetitive  inspections  of  the 
elevator  trim  tab  support  for  craclis  or 
loose  fasteners  and  the  replacement  of 
cracked  supports  or  loose  fasteners  in 
accordance  with  the  applicable 
maintenance  manual 


Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulalion.  it  is  fotuid 
that  notice  and  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  Althou^ 
this  action  is  in  the  form  of  a  fmal  rule 
that  involves  requirements  affecting 
immediate  flight  safety  and.  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplfcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be        ] 
considered  and  this  rule  may  be  ' 

amended  in  light  of  the  comments  * 

received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  heipftd  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  botli  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  fded  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  t>etween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulalion  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be  ,. 
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significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  die  Rules  Docket. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  ^ 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49 use.  106(g);  and  14 CFR  11«. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

91-25-09  EMBRAER  (Einpresa  Brasileira  de 
Aeronautics  S-A.):  Amendment  39-8110: 
Docket  No.  91-CE-82-AD. 

Applicability:  EMB-110  Series  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AO,  unless  already  accomplished, 
and  thereafter  at  intervals  not  to  exceed  300 
hours  TIS. 

To  prevent  loss  of  control  of  the  airplanes 
caused  by  failure  of  the  elevator  trim  tab 
support,  accomplish  the  following: 

(a)  Visually  insped  the  elevator  trim  tab 
actuator  support,  either  part  numt>er  (P/N) 
110-3215-56  or  P/N  110-3210-04  for  cracks 
and  loose  fasteners.  Prior  to  further  flight, 
replace  any  cracked  elevator  trim  tab 
actuator  support  with  a  new  support,  P/N 
110-3210-04,  and  replace  any  loose  fasteners 
in  accordance  with  the  applicable 
maintenance  manual. 

(b)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office.  1668  Phoenix  Parkway,  Suite  210C. 
Atlanta,  Georgia  30349.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  bnd  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

(d)  Information  that  is  related  to  this  AO 
may  l>e  examined  at  the  FAA  Central 
Region.  Office  of  the  Assistant  Chief  Counsel, 
room  1556,  601  E.  12th  Street.  Kansas  City, 
Missouri. 


This  amendment  becomes  effective  on 
December  23, 1991. 

Issued  in  Kansas  City.  Missouri,  on 
November  20. 1991. 
)ohn  E.  Tigue. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  91-28341  Filed  11-25-91:  8:45  am) 
MJJNQ  COOC  4«1«-1S-« 


14  CFR  Part  39 

(Docket  No.  91-NM-7$-AD:  Amendment  39- 
8104;  AD  91-25-03] 

Airworthiness  Directives;  McDonnell 
Doufllas  Model  DC-9  Series  Airplanes 
and  C-9  (Military)  Airplanes 

AQENCY:  Federal  Aviation 
,  Administration  (FAA).  DOT., 

.  action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-9  series  airplanes,  which 
requires  that  all  landing  gear  brakes  be 
inspected  for  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  rule  are 
not  met.  and  that  the  new  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
amendment  is  prompted  by  an  accident 
in  which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 
was  unable  to  stop  on  the  runway  due  to 
worn  brakes.  This  condition,  if  not 
corrected,  could  result  in  loss  of  brake 
effectiveness  during  a  high  energy  RTO 
and  cause  further  incidents/accidents. 
EFFECTIVE  DATE:  December  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Andrew  Gfrerer,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office.  ANM-131L,  FAA, 
Transport  Airplane  Directorate.  3229 
East  Spring  Street,  Long  Beach. 
California  9080&-2425;  telephone  (213) 
988-5338. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  McDonnell  Douglas  DC-9  series 
airplanes,  was  published  in  the  Federal 
Register  on  May  7. 1991  (56  FR  21108). 
That  action  proposed  to  require  that  all 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  hmits 
prescribed  in  this  rule  are  not  met.  and 
that  the  new  wear  limits  be  incorporated 
info  the  FAA-approved  maintenance 
inspection  program. 

interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conunents  received. 


One  commenter  concurred  with  the 
proposal. 

One  commenter  requested  that  the 
rule  be  withdrawn  and  a  joint  industry/ 
FAA  working  group  be  established  to 
review  the  requirements  and  develop  d 
more  appropriate  course  of  action.  The 
FAA  does  not  concur.  In  developing  this 
rule,  the  FAA  reviewed  available  data 
from  industry,  manufacturers,  aviation 
safety  experts,  test  results,  safety 
assessments  and  analyses,  and  in- 
service  histories.  After  a  thorough 
evaluation  of  these  data,  the  FAA 
developed,  in  concert  with  input  from 
the  aviation  industry,  the  compliance 
times  and  the  recommended  corrective 
actions.  The  FAA  has  determined  that 
an  unsafe  condition  exists  with  regard 
to  the  brake  wear  Hmits  currently 
observed  by  many  Model  DC-fl 
operators,  and  that  AD  rulemaking  is  the 
appropriate  vehicle  for  enstiring  that 
such  unsafe  conditions  are  corrected. 

Two  commenters  stated  that  the 
proposal  should  have  been  issued  as 
two  separate  rulemaking  actions,  one 
applicable  to  Model  DC-fl  series 
airplanes  and  one  applicable  to  Model 
DC-9-80  series  airplanes,  since  the 
brakes  are  not  interchangeable  on  these 
two  models.  The  FAA  agrees.  After 
further  review  of  the  brake  systems  on 
these  two  models,  the  FAA  has 
determined  that,  in  certain  cases,  the 
proposed  allowable  wear  limits  for  the 
Model  DC-9  series  airplanes  are 
unacceptable  for  the  Model  DC-9-flO 
series  airplanes.  Therefore,  the  final  rule 
has  been  revised  to  be  applicable  only 
to  die  Model  DC-9  series  airplanes. 
Accordingly,  the  economic  analysis 
paragraph,  below,  has  been  revised  to 
reflect  this  change  in  applicability.  The 
FAA  intends  to  issue  a  separate 
rulemaking  action  applicable  only  to 
Model  DC-9-80  series  airplanes. 

One  commenter  was  concerned  that 
the  proposed  brake  wear  limits  would 
result  in  fewer  landings  being  able  to  be 
completed  before  an  airplane's  brakes 
would  require  replacement.  This 
commenter  stated  that  this  would  make 
it  impossible  to  service  its  Model  DC-9 
fleet.  Furthermore,  the  commenter  stated 
that  if  it  were  to  attempt  to  schedule  its 
Model  DC-9  fleet  to  comply  with  the 
requirements  of  the  proposal,  the 
manpower  required  to  service  its  fleet 
would  adversely  affect  its  brake  shop. 
From  these  comments,  the  FAA  infers 
that  the  commenter  requests  that  the 
rule  be  wididrawn.  The  FAA  does  not 
concur.  The  FAA  does  agree  that  the 
new  brake  wear  limits  will  require  that 
some  operators  replace  their  airplanes' 
brakes  more  often  than  they  have  in  the 
past,  and  that  this  will  result  in 
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increased  costs.  However,  as  discussed 
in  detail  in  the  preamble  to  the  Notice, 
the  FAA  has  determined  that  the  brake 
wear  limits  currently  observed  by  many 
Model  DC-9  operators  cannot  withstand 
the  energy  required  of  a  rejected  takeoff 
(RTO).  and  that  diose  limits  must  be 
revised  in  order  to  provide  an  adequate 
level  of  safety.  The  FAA  considers  that 
the  costs  associated  with  the 
requirements  of  this  rule  are  reasonable 
in  light  of  die  fact  that  the  new  brake 
wear  limits  will  provide  an  improved 
level  of  safety. 

Several  commenters  requested  that 
the  FAA  extend  the  proposed 
compliance  time  of  160  days  or  delay 
issuance  of  the  rule  in  order  to  allow  the 
brake  manufacturer  ample  time  to 
complete  the  certification  of  a  new 
brake  configuration  with  improved  RTO 
energy  absorbing  capability;  releasing 
this  rule  prior  to  certification  of  the  new 
brake  configiu-ation  will  force  the 
manufacturer  to  dedicate  production 
parts  to  the  existing  brake  rather  than 
gearing  up  for  the  new  configuration 
brake.  Although  the  FAA  does  not 
consider  delaying  this  rulemaking  action 
to  be  warranted,  the  FAA  does  concur 
with  the  request  for  an  extension  of  the 
compliance  time.  The  FAA  considers 
that  it  would  be  in  the  public  interest  to 
have  the  improved  brake  design 
installed  on  the  ejected  airplanes  as 
soon  as  possible.  In  order  for  this  to 
occur  in  a  timely  fashion,  the  brake 
manufacturer  has  advised  the  FAA  that 
it  will  need  additional  time  to  devote  its 
resources  to  the  production  and 
certification  of  the  newly  designed 
brake:  in  turn,  the  operators  then  would 
need  additional  time  in  order  to  obtain 
and  install  the  improved  brakes. 
Without  extra  time,  the  brake 
manufacturer  would  be  required  to 
divert  a  large  portion  of  its  resources  to 
producing  the  existing  brake 
configurations  with  significanUy 
reduced  wear  limits.  In  light  of  this,  the 
FAA  has  determined  that  an  extension 
of  the  compliance  time  from  the 
proposed  180  days  to  270  days  will 
provide  sufficient  time  for  die 
certification  process  to  be  completed,  for 
the  brake  manufacturer  to  produce  an 
adequate  number  of  parts,  and  for  most 
operators  to  replace  the  brakes  on  the 
airplanes  in  Uieir  fleet.  The  FAA  has 
determined  that  such  an  extension  will 
not  adversely  a^ect  safety,  and  has 
revised  the  final  rule  accordingly. 

Another  commenter  requested  that  the 
FAA  expedite  approval  of  the  improved 
brake  configuration  which  is  to  replace 
the  brake  part  number  (P/N)  9560861-2. 
The  FAA  agrees.  The  improved 
configuration  for  this  brake,  installed  on 


the  Model  DC-B-40/50  series  airplanes 
is  P/N  9560861-3  and  is  currently 
approved  at  a  wear  limit  of  0.8  inch. 
Therefore,  the  final  rule  has  been 
revised  to  add  tiiis  new  brake  P/N  for 
informational  purposes  only. 

One  commenter  stated  that  the  part 
numbers  of  the  brakes,  as  specified  in 
the  proposal,  are  the  vendor's  part 
numbers  and  not  McDonnell  Douglas' 
part  numbers.  The  commenter  requested 
that  the  rule  be  revised  to  clarify  this 
point.  The  FAA  concurs  and  has  revised 
the  final  rule  to  specify  that  these 
numbers  are  Aircraft  Braking  System 
part  numbers. 

Another  commenter  disagreed  with 
the  standard  that  the  FAA  imposed 
regarding  the  allowance  of  thrust 
reverser  credit  in  the  calculation  of  the 
energy  that  the  brake  must  absorb  in  its 
worn  state:  this  commenter  asked  that 
the  allowable  wear  limits  be  adjusted  to 
,  reflect  no  credit  for  thrust  reversers.  The 
commenter's  reason  for  objection  was 
that  the  FAA  would  be  unable  to  assure 
that  brakes  worn  to  the  maximum 
allowable  limit  are  capable  of  absorbing 
the  additional  energy  if  thrust  reversers 
are  not  used  or  inoperable.  The  FAA 
concurs  in  part  with  the  commenter.  If 
thrust  reversers  are  unavailable,  it  is 
possible  that  the  brakes  will  not  be  able 
to  absorb  the  energy  of  a  maximum 
kinetic  energy  RTO  on  a  dry  nuiway. 
field-lengd)  limited  takeoff,  widi  all  die 
brakes  at  their  maximum  wear  state. 
However,  the  FAA  does  not  concur  that 
the  wear  limit  should  be  based  on  the 
absence  of  thrust  reversers,  A  number  of 
factors  exist  which,  when  considered, 
provide  an  acceptable  level  of  safety 
without  further  reducing  allowable 
brake  wear  through  eliminating  the 
effect  of  thrust  reversers.  Maximum 
energy  RTO's  are  a  relatively  rare  event. 
Further,  it  is  rare  for  airplanes  to  be 
operating  with  all  brakes  worn  to  their 
limit.  In  addition,  thrust  reversers  will  in 
almost  all  cases  be  used  because  flight 
crews  are  trained  to  apply  them  when 
bringing  the  airplane  to  a  stop, 
especially  during  an  RTO.  It  should  also 
be  noted  that  the  energy  credit  allowed 
for  thrust  reversers  for  the  purposes  of 
this  final  rule  is  based  on  loss  of  an 
engine  and  its  attendant  thrust  reverser. 
and  loss  of  an  engine  is  not  the  only 
reason  for  rejecting  a  takeoff.  Also, 
there  is  usually  more  nmway  distance 
available  than  the  minimum  allowable 
imder  the  operating  rules,  which 
provides  some  stopping  performance 
margin  during  an  RTO.  When  all  these 
factors  are  considered,  sufficient 
conservatism  is  present  to  offset  the 
added  costs  associated  with  limiting 


brake  wear  based  on  the  absence  of 
thrust  reversers. 

Four  commenters  stated  that  the 
economic  impact  was  underestimated, 
since  it  does  not  include  the  cost  of 
spare  parts  and  the  accelerated  rate  for 
brake  replacement  due  to  the  reduction 
in  brake  wear  limits.  The  FAA 
disagrees.  Historically,  recurring  cost 
due  to  consumables  have  not  been 
included  in  economic  analyses  of  AD 
rulemaking.  The  cost  of  replacing  brakes 
is  considered  to  be  the  same  as  or 
similar  to  the  increased  cost  in  a  part 
that  is  routinely  replaced,  or  increased 
costs  of  fuel.  The  estimates  used  in  the 
economic  impact  analysis  are  those 
direct  costs  associated  with  the  initial 
compliance  with  the  AD. 

The  format  of  the  final  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Federal  Register  style. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  \ 
safety  and  the  public  interest  requireihe 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD, 

"liiere  are  approximately  912  Model 
DC-9  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  568  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  40  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The  costs  of 
parts  to  accomplish  the  change  (cost 
resulting  from  the  requirement  to  change 
the  brakes  before  they  are  worn  to  their 
previously  approved  limits  of  a  one-time 
change)  is  estimated  to  be  $12,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U,S, 
operators  is  estimated  to  be  $8,349,600. 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  su^icient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
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positive  or  negative,  on  a  substantia) 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Roles 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Sub)«cU  in  14  CFR  Part  38 

Air  transportation.  Aircraft,  Aviati(m 
safety.  Safety. 

Adoptioo  of  tbe  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  .^dminist^ati(Hl 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMEN0E01 

1.  The  authority  citatioo  for  part  39 
continues  to  read  as  follows: 

AiitlMtity:  4S  U.S.C  1354(a).  14^1  and  142S; 
49 U&C  106(g):  and  14  CFR  USa 

§39.13    (Amandedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 

directive: 

n-3S-n.  McDoimeH  Dongias:  Amendment 
39-8104.  Docket  No.  91-NM-78-AIX 

Applicability:  Model  DC-9  series,  inchiding 
C-9  (aiBlafjr),  airplanes  equipped  with 
AifcrafI  ftaking  System  | ABS)  brake  part 
numbers  identified  in  paragraph  (a),  cl  this 
AD,  certificated  in  any  category. 

Coatfdiance:  Required  a*  indicated,  aoleaa 
previously  accomplished. 

To  prevent  the  loss  of  main  landing  gear 
braking  effectiveness.  accompKsh  the 
following: 

(a)  Within  270  days  after  the  effective  date 
of  thi*  AD.  inspect  tbe  landing  gear  brakes, 
having  brake  numbers  bsted  l>elow.  for  wear. 
Any  brake  worn  more  than  tite  maximiun 
wear  limit  specified  below  must  be  replaced. 
prior  to  further  flight.  «vith  a  brake  within 
these  KiBits. 
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03 

A9560786 

0.3 

80560786 

0.3 
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03 

•660786 

0.3 

Aa560788 

03 

B9560788 

03 

9560786-2/-3/-6/-« 

03 

rtr>  A  ^tAtii 

96e078»-7 
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(b)  Within  270  days  after  the  effective  date 
of  this  AD,  ir)corporate  the  maximum  brake 
wear  Hmits  specified  in  paragraph  (a)  of  this 
AD  into  the  FAA-approved  maintenance 
InspactioB  program. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Maimger,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  .Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Los  Angeles 
ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  •  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  This  amendment  (39-8104).  AD  91-25- 
03.  becomes  effective  on  December  31. 1991. 

issiied  in  Renlon.  Washington,  on 
Noveaaber  V«,  1991. 
LereyA.Kailh. 

Manager,  Transport  AirpJaae  Directorate. 
A  i  rem  ft  Certification  Service. 
[FR  Doc  91-28356  Filed  11-2S-«1:  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secretary 

32  CFR  Part  t99 

RII«-0720-AA11 

(DoO60ie.*-RI 

Chrilian  HaaWi  and  Medical  Program  Of 
tho  umformed  Servlcea  (CHAMPUS); 
Drug  BenefUs;  Approprlato  Level  of 
CareProvWone 

AQ01CY:  Office  of  tbe  Secretary,  DoD. 
action:  Final  rule. 


DC-e.30/40/ 

so 


89560861 

03 

9560861-1 

0.2 

9S6Q661-2 

03 

:  This  final  rule  amends  the 
DoD  Regulation  0OlO.a-R  (32  CFR  part 
199]  by:  (1)  Establishing  the  absolute 
reqirirement  for  approval  by  the  Food 
and  Drug  Administration  (FDA)  of  all 
prescription  drugs  and  medicines  (drugs 
.  grandfathered  by  the  Federal  Food.  Drug 
and  Cosmetic  Act  of  1938  may  be 
covered  under  CHAMPUS  as  if  FDA 
approved):  (2)  clarifying  that  medical 
care  related  to  the  use  of  Croup  C  drugs 
(approved  and  distributed  by  the 
National  Cancer  Institute)  and 
Treatment  Investigational  New  Drugs 
(INDs)  will  not  automatically  be 
considered  as  experimental  when  the 


patient's  medical  condition  warrants  the 

use  of  these  drugs;  and  (3)  reclarifying  a 

CHAMPUS  provision  that  allows 

benefits  in  an  acute  facility  above  the 

appropriate  level  of  care.  The  above 

changes  are  reasonable  and  necessary 

for  elective  and  uniform  administration 

of  CHAMPUS. 

EFFECTIVE  DATE:  November  26, 1991. 

ADDRESSES:  Office  of  the  Civilian 

Health  and  Medical  Program  of  the 

Uniformed  Services  (OCHAMPUS). 

Office  of  Program  Development,  Aurora. 

CO8004&-«90a 

FOR  FURTHBI  IwrOIWIATlOW  CONTACT: 

Marty  Maxey,  Office  of  Program 

Development.  OCHAMPUS.  telephone 

(303)  381--I337. 

SUPPtXMENTARV  INFORMATION:  DoD 

6010.8-R  (Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMFUS))  was  published  m  the 
Federal  Register  on  |uly  1. 1968  (51  FR 
24008). 

In  FT?  Doc.  90-13388  appearing  in  the 
Federal  Register  on  {une  11. 1990  (55  FR 
23554),  the  Office  of  the  Secretary  of 
Defense  published  for  public  comment  a 
notice  of  proposed  rule  making 
regarding  (1)  Eatablishing  the  absolute 
requirement  for  approval  by  the  Food 
and  Drug  Administration  (FDA)  of  all 
prescription  drugs  and  medicines  (drugs 
grandfathered  by  the  Federal  Food,  Drug 
and  Cosmetic  Act  of  1938  may  be 
covered  under  CHAMPUS  as  if  FDA 
approved);  (2)  clarifying  that  medical 
care  related  to  the  use  of  Group  C  drugs 
(approved  and  distributed  by  the 
National  Cancer  Institute)  and 
Treatment  INDs  wiD  not  automatically 
be  considered  as  experimental  when  the 
patient's  medical  condition  warrants  the 
use  of  these  drugs;  and  (3)  removing  a 
provision  that  allows  benefits  in  a 
facility  above  the  appropriate  level  of 
care.  The  following  summarizes  the 
comments  received  and  the  actions 
taken  based  on  these  comments. 

Discussion  of  CoohmbI* 

We  received  three  (3)  public 
comments  from  two  (2)  nationally 
recognized  associations  recommending 
changes  or  additions  to  the  proposed 
rule.  We  also  received  three  (3) 
comments  bam  those  government 
agencies  which  by  law  CHAMPUS  is 
required  to  consult  with  during  the  rule 
making  process.  Two  (2)  of  the  three  (3) 
conmients  were  identical  to  those 
expressed  by  the  pubKc.  A  summary  of 
the  comments  and  otir  responses  are 
listed  below. 

Comment:  We  question  CHAKfPUS 
coverage  and  pajrment  for  the  drug 
Clozaril,  a  drug  indicated  for  the 
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ssan 


management  of  severely  ill 
schizophrenic  patients  who  fail  to 
respond  adequately  to  standard 
antipsychotic  treatment.  We  recommend 
considieration  be  given  to  allowing 
CHAMPUS  coverage  of  Clozaril  for 
patients  requiring  the  drug  as  treatment. 

Response:  Drugs  that  are  FDA 
approved  for  marketing  are  a  benefit 
under  the  CHAMPUS  as  long  as  they  are 
prescribed  in  accordance  with  generally 
accepted  standards.  CHAMPUS 
coverage  criteria  for  Clozaril  are  under 
development  and  will  be  released  in  the 
near  future. 

Comment  We  oppose  the  removal  of 
the  current  exception  to  the  CHAMPUS 
requirement  for  an  appropriate  level  of 
care,  specifically  its  effects  on  mental 
health  patients  requiring  residential 
treatment  center  (RTC)  care  which  is  not 
always  available  in  the  general  locality. 
We  are  concerned  that  these  CHAMPUS 
beneficiaries  would  be  denied  access  to 
needed  psychiatric  care. 

Response:  We  wish  to  assure  this 
commentor  that  CHAMPUS 
benenciaries  will  not  be  denied  access 
to  needed  psychiatric  care.  The  removal 
of  the  current  exception  will  in  no  way 
affect  the  quality  of  care  available  to 
CHAMPUS  mental  health  patients.  As 
stated  in  the  proposed  rule,  the 
exception  has  never  been  applied  to 
mental  health  care.  Acute  Inpatient 
psychiatric  hospitalization  represents 
not  only  a  different  level  of  care  than 
that  provided  in  other  mental  health 
inpatient  settings,  but  often  a  different 
kind  of  care  as  well.  It  is  often  the  case 
that  a  beneficiary  who  would  benefit 
from  the  less  structured  environment  of 
an  RTC  would  not  benefit  as  much  from 
the  more  structured  acute  care 
environment  When  dealing  with  mental 
health  patients,  care  furnished  above  the 
appropriate  level  signifies  more  than 
merely  that  it  was  too  much  or  too 
expensive:  it  may  also  involve  care 
which  was  not  medically  appropriate. 
This  exception  has  only  been  applied  to 
patients  requiring  skilled  nursing  facility 
care  which  as  outlined  in  the  proposed 
rule  represents  less  than  0.02  percent  of 
all  CHAMPUS  claims.  This 
reclarification  will  have  no  impact  on 
the  adjudication  and  review  of  mental 
health  benefits. 

Comment-  We  oppose  the  elimination 
of  the  exception  related  to  appropriate 
level  of  care  and  what  we  perceive  to  be 
an  attempt  by  CHAMPUS  to  follow 
Medicare's  lead  and  establish 
provisions  which  would  incorporate 
payment  for  "administratively  necessary 
days"  into  prospective  payment  system 
rates. 

Response:  We  found  this  commentor's 
argument  persuasive.  As  stated  in 


response  to  the  previous  comment,  this 
exception  has-been  primarily  applied  to 
patients  requiring  subsequent  skilled 
nursing  care  following  an  acute 
treatment  episode  and  represents  only  a 
small  CHAMPUS  population.  For 
CHAMPUS  to  follow  Medicare's  lead  for 
such  a  small  population  group  is  not 
administratively  feasible.  Rather  than 
removing  the  exception,  we  have 
incorporated  language  which  clarifies 
that  this  exception  applies  solely  to 
medical  care  related  to  skilled  nursing 
facility  care. 

Comment  We  question  CHAMPUS' 
rational  for  including  coverage  of 
medical  care  involving  the  use  of  Group 
C  drugs  and  excluding  a  similar 
category.  Treatment  Investigational 
New  Drugs  (INDs). 

Response:  We  found  this  commentor's 
argument  persuasive.  We  have 
incorporated  language  whidi  clarifies 
that  medical  care  related  to  the  use  of 
Treatment  INDs  should  be  covered  in 
the  same  manner  as  medical  care 
related  to  Group  C  drugs. 

Summary  of  the  Final  Rule  Provisions 

/.  Drug  Listing  in  the  U.S.  Pharmacopeia 
or  the  National  Formulary 

Section  199,4(d)(3)(vi)  provides  for  the 
prescription  drug  and  insulin  benefit 
under  the  Basic  Program  and 
§  199.5(h)(2)(iii)  provides  for  this  benefit 
under  the  Program  for  the  Handicapped. 
Section  199.4(d)(3)(viKB)  states  that 
"CHAMPUS  benefits  may  not  be 
extended  for  drugs  not  approved  by  the 
U.S.  Food  and  Drug  Administration  for 
general  use  by  humans  (even  though 
approved  for  testing  with  humans)." 
Also,  S  199.5(h)(2)(iii)  limits  coverage  of 
drugs  "to  those  approved  for  general  use 
by  humans  (other  than  testing)  by  the 
U.S.  Food  and  Drug  Administration."  But 
in  1 199.2  under  the  definition  of 
"Experimental,"  there  was  a  provision 
which  read.  "However,  if  a  drug  or 
medicine  is  listed  in  the  "U.S. 
Pharmacopeia"  or  the  "National 
Formulary"  and  requires  a  prescription, 
it  is  not  considered  experimental  even  if 
it  is  under  investigation  by  the  U.S.  Food 
and  Drug  Administration  (FDA)  as  to  its 
effectiveness."  In  a  recent  appeal  case, 
we  discovered  that  this  provision  could 
unreasonably  result  in  CHAMPUS 
payment  for  a  drug  that  has  not  been  ' 
approved  for  general  use  by  the  FDA. 
The  "U.S.  Pharmacopeia"  and  the 
"National  Formulary"  are  merely  the 
official  compendia  of  standards  for 
drugs  which  include  assays  and  tests  for 
the  determination  of  their  strength, 
quality,  and  purity.  These  compendia  do 
not  deal  with  clinical  indications, 
pharmacology,  safety,  or  effectiveness 


of  drugs.  Since  the  FDA  approval 
requirement  is  intended  to  assure  safety 
and  effectiveness  of  drugs,  we  believe  it 
is  appropriate  to  delete  the  above 
provision  related  to  drug  listing  in  the 
"U.S.  niarmacopeia"  and  the  "National 
Formulary"  which  could  unreasonably 
result  in  CHAMPUS  benefits  for 
unapproved  drugs.  Accordingly,  this 
final  rule  revises  the  definition  of 
"Experimental'  in  S  199.2  by  deleting 
the  above  provision.  It  also  revises  the 
language  in  this  defmition  to  clari^  that 
the  FDA's  approval  for  general  use 
means  the  approval  for  their  commercial 
marketing  and  that  drugs  grandfathered 
by  the  Federal  Food.  Drug  and  Cosmetic 
Act  of  1938.  may  be  covered  under 
CHAMPUS  as  if  FDA  approved.  In 
addition.  "Prescription  Drugs  and 
Medicines"  in  S  199.2  and 
S  199.4(d)(3)(vi)  has  been  revised  to 
coincide  with  the  above  Information. 

//.  Group  C  Drugs  and  Treatment  INDs 

Under  its  Cancer  Therapy  Evaluation, 
the  Division  of  Cancer  Treatment  of  the 
National  Cancer  Institute  (NCI),  in 
cooperation  with  the  FDA.  permits  and 
distributes  certain  drugs  for  use  in 
treating  terminally  ill  cancer  patients. 
One  group  of  these  drugs,  designated  as 
Group  C  drugs,  unlike  other  drugs 
distributed  by  the  NCI,  are  not  limited  to 
use  in  clinical  trials  for  the  puipose  of 
testing  their  efficacy.  The  Group  C  drugs 
are  distributed  to  the  NCI  registered 
physicians  at  no  cost.  Drugs  are 
classified  as  Group  C  drugs  only  if  there 
is  sufficient  evidence  demonstrating 
their  activity  against  a  tumor  type  and 
that  they  can  be  safely  administered. 

On  May  22. 1987.  the  FDA  issued  final 
procedures  under  which  promising 
investigational  new  drugs,  known  as 
Treatment  INDs.  may  be  made  available 
to  desperately  ill  patients  before  general 
marketing  begins.  The  procedures  were 
intended  to  facilitate  the  availability  of 
promising  new  drugs  to  patients  as  eariy 
in  the  drug  development  process  as 
possible,  and  to  obtain  additional  data 
on  the  drug's  safety  and  effectiveness. 
The  procedures  apply  to  patients  with 
serious  and  immediately  life-threatening 
diseases  for  which  no  comparable  or 
satisfactory  alternative  drug  or  other 
therapies  exist  The  FDA  also  defmed 
the  conditions  under  which  drug 
manufacturers  may  charge  for 
investigational  new  drug  products. 
Medical  care  related  to  the  use  of  Group 
C  drugs  and  Treatment  INDs  should  not 
automatically  be  considered  as 
experimental  even  though  these  drugs 
are  not  covered  under  CHAMPUS  as 
these  are  not  approved  for  commercial 
marketing  by  the  FDA.  Medical  care 
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related  to  the  use  of  Croup  C  drugs  and 
Treatment  INDs  can  be  cost- shared 
under  CHAMPUS  when  the  patient's 
medical  cortdition  warrants  their 
administration  and  the  care  is  provided 
in  accordance  with  generally  accepted 
standards  of  medical  practice.  The 
definition  of  "Expehmentor  in  f  198.2 
precluded  CHAMPUS  benefits  for  such 
medical  care  as  the  Croup  C  drugs  and 
Treatment  LMDs  are  not  FDA  approved 
for  general  use  or  conimercial 
marketing.  This  flnal  rule  revises  the 
above  definition  clarifying  that  such 
medical  care  cannot  automatically  be 
considered  as  experimental,  when  the 
patient's  condition  warrants  the  use  of 
these  drugs. 

///.  Appropriate  Level  of  Care 

The  CHAMPUS  law  and  regulation 
limit  CHAMPUS  cost-sharing  to  care 
which  is  determined  to  be  medically 
necessary  and  furnished  at  the 
ai;propriate  level.  However,  the 
CHAMPUS  regulation  contains  the 
following  provision  (5  199.4(bKl)(iv)) 
which  can  allow  benefits  in  a  higher 
than  the  appropriate  level  care  facility 
under  certain  circumstances.  "Hie 
provision  now  reads: 

Inpatient,  appropriate  level  required.  For 
purposes  of  inpatient  care,  the  level  of 
institutional  care  for  which  Basic  Program 
betwAls  may  be  extended  must  be  at  the 
appiopriate  level  required  to  provide  the 
medically  necessary  treatment.  If  an 
appropriate  lower  level  care  facibty  ia 
adequate.  l>ut  is  aot  available  in  the  general 
locality,  benefits  may  b«  continued  in  the 
higher  level  care  facility,  but  CHAMPUS 
institutional  benefit  pa>7nent8  shall  be 
limited  to  the  allowable  cost  that  would  have 
been  incnrred  in  the  appropriate  lower  level 
care  facility,  as  determined  by  the  Ehrsctor. 
OCRVMPUS.  OS  a  designee.  If  it  is 
determined  that  the  institutional  care  can  be 
provided  reasonably  in  the  home  setting,  no 
CHAMPUS  institutional  benefits  are  payable. 

Based  on  comments  received 
following  publication  of  the  proposed 
rule  regarding  the  appropriate  level  of 
care  provision,  CHAMPUS  has  decided 
to  retain  the  provision  (S  ig9.4(b](l)(iv]) 
and  add  clarifying  language  which  will 
specifically  state  that  benefits  in  a 
higher  than  the  appropriate  level  care 
facility  may  be  permitted  only  for 
patients  requiring  skilled  nursing  facility 
care  not  available  in  the  general 
locality. 

Section  605ib)  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354) 
requires  that  each  federal  agency 
prepare,  and  make  available  fur  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
rrgulationa  which  would  have 
significant  impact  on  a  substantial 


number  of  small  entities.  The  Secretary 
certifies,  pursuant  to  section  605(b]  of 
title  5,  United  States  Code,  enacted  by 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354).  that  this  regulation  amendment 
will  not  have  a  sigruficant  economic 
impact  on  a  substantial  number  of  small 
businesses,  organizations,  or 
government  jurisdictions.  The  final  rule 
will  broaden  the  scope  of  CHAMPUS 
benefits  by  extending  benefits  to  include 
coverage  for  medical  care  related  to  the 
administration  of  Group  C  drugs  and 
Treatment  INDs.  establishes  the 
absolute  requirement  for  FDA  approval 
of  all  prescription  drugs  and  medicines, 
and  reclarifies  the  intent  of  the  language 
on  appropriate  level  of  care.  It  will  not 
involve  any  significant  burden  on  the 
CHAMPUS  beneficiary  or  provider 
population.  It  is  not.  therefore,  a  "major 
rule"  under  Executive  Order  12291. 

This  fmal  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-<3511). 

List  of  Sul^ects  in  32  CFR  Part  190 

Claims,  Handicapped,  Health 
Insurance,  and  MUitary  Personnel. 

Accordingly.  32  CFR  part  199  is 
amended  as  follows: 

PART  199— (AMENDED) 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Airibority:  10  U.S.C  1078. 1066.  and  5  U.S.C 
301. 

2.  §  199.2(b)  is  amended  by  revising 
the  definitions  of  Experimental  and 
Prescription  drugs  and  medicines  to 
read  as  follows: 

S1M.2    DaflnMons. 


(b)  •  *  * 


Experimental.  Medical  care  that 
essentially  is  investigatory  or  an 
unproven  procedure  or  treatment 
regimen  (usually  performed  under 
controlled  medicolegal  conditions)  that 
does  not  meet  the  sienerally  accepted 
standards  of  usual  professional  medical 
practice  in  the  general  medical 
community.  The  conduct  of  biomedical 
or  behavioral  research  involving  human 
'subjects  at  risk  of  physical, 
psychological,  or  social  injury  is 
experimental  medicine.  For  the  purposes 
of  CHAMPUS.  any  medical  services  or 
supplies  provided  under  a  scientific 
research  grant,  either  public  or  private, 
are  classified  as  "experimental. " 


(Financial  grants-in-aid  to  an  individual 
beneficiary  are  not  considered  grants  for 
this  purpose.)  Use  of  drugs  and 
medicines  and  devices  not  approved  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  for  commercial  marketing,  that  is. 
for  general  use  by  humans  (even  though 
permitted  for  testing  on  human  beings) 
also  is  considered  experimental.  Drugs 
grandfathered  by  the  Federal  Food.  Drug 
and  Cosmetic  Act  of  1938  may  be 
covered  under  CHAMPUS  as  if  FDA 
approved.  Certain  cancer  drugs, 
designated  as  GrfNip  C  drugs  (approved 
and  distributed  by  the  National  Cancer 
Institute)  and  Treatment  Investigational 
New  Drugs  (INDs).  cannot  be  cost- 
shared  under  CHAMPUS  because  they 
are  not  approved  for  commercial 
marketing  by  the  FDA.  However, 
medical  care  related  to  the  use  of  Group 
C  drugs  and  Treatment  INDs  can  be 
cost-shared  under  CHAMPUS  when  the 
patient's  medical  condition  warrants 
their  administration  and  the  care  is 
provided  in  accordance  with  generally 
accepted  standards  of  medical  practice. 

Note:  In  areas  outside  the  United  States, 
standards  comparable  to  those  of  the  FDA 
are  the  CHAMPUS  objective. 

*         *         •         •         • 

Prescription  drugs  and  medicines. 
Drugs  and  medicines  which  at  the  time 
of  use  were  approved  for  commercial 
marketing  by  the  U.S.  Food  and  Drug 
Administratioa  and  which,  by  law  of 
the  United  States,  require  a  physician's 
or  dentist's  prescription,  except  that  it 
includes  insulin  for  known  diabetics 
whether  or  not  a  prescription  is 
required.  Drugs  grandfathered  by  the 
Federal  Food,  Drug  and  Cosmetic  Act  of 
1938  may  be  covered  under  CHAMPUS 
as  if  FDA  approved. 

Nota:  The  fact  that  the  US.  Food  and  Drug 
Administration  has  approved  a  drug  for 
testing  on  humans  would  not  qualify  it  within 
this  defmition. 


4.  §  199.4  is  amended  by  revising 
paragraphs  (bKlMiv),  (d)(3)(vi) 
introductory  text  and  (d)(3Kvi)CB)  to 

read  as  follows: 

§  1M.4    Basic  prooram  bancfits. 


(b)  •  •  * 

(1)  *  •  * 

(iv)  Inpatient,  appropriate  level 
required.  For  purposes  of  inpatient  care. 
the  level  of  institutional  care  for  which 
Basic  Program  benefits  may  be  extended 
must  be  at  the  appropriate  level  required 
to  provide  the  medically  necessary 
treatment  except  for  patients  requiring 
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skilled  nursing  facility  care.  For  patients 
for  whom  skilled  nursing  facibty  care  is 
adequate,  but  is  not  available  in  the 
general  bcahty,  benefits  may  be 
contixMied  in  the  higber  level  care 
facility.  General  locality  means  an  area 
that  includes  all  the  skilled  nursing 
facilities  within  50  miles  of  the  higher 
level  facility,  unless  the  higher  level 
facility  can  demonstrate  that  the  skilled 
nursing  facilities  are  inaccessible  to  its 
pBiients.  The  decision  as  to  whether  a 
skilled  nursing  facility  is  within  the 
higher  level  facility's  general  locality,  or 
the  skilled  nursing  facility  is 
inaccessible  to  the  higher  level  facility's 
patients  shall  be  a  CHAMPUS 
contractor  initial  determination  for  the 
purposes  of  appeal  under  §  199.10  of  this 
part.  CHAMPUS  institutional  benefit 
payments  shall  be  limited  to  the 
allowable  cost  that  would  have -been 
incurred  in  the  skilled  nursing  facility, 
is  determined  by  the  Director. 
OCIiAMPUS.  or  a  designee,  if  it  is 
determined  that  the  inslrtutional  care 
can  be  provided  reasonably  in  the  home 
settifig.  no  CHAMPUS  institutional 
lienefits  are  payable. 
•        *        •        * 

(d)  *  *  * 
(3) 

[vi]  Prescription  drugs  and  medicines. 
Prescription  drugs  and  medicines  that 
by  United  Stales  law  require  a 
physician's' or  other  authorized 
individual  professional  provider's 
nrescription  (acting  within  the  scope  of 
their  license)  and  that  are  ordered  or 
prescribed  by  a  physician  or  other 
iiuthorized  individual  professional 
provider  (except  that  insulin  is  covered 
for  a  known  diabetic,  even  though  a 
prescription  may  not  be  required  for  its 
purchase)  in  connection  with  an 
otherwise  covered  condition  or 
treatment,  including  Rh  immune 

»         •        «        _•        • 

(B)  CHAMPUS  benefits  may  not  be 
extended  for  drugs  not  approved  by  the 
U.S.  Food  and  Drug  Administration  for 
::ommerciaI  marketing.  Drugs 
grandfathered  by  the  Federal  Food,  Drug 
ind  Cosmetic  Act  of  1936  may  be 
covered  under  CHAMPUS  as  if  FDA 
.ipproved. 
•        «        •        •        * 

Dated:  November  19, 1991. 
I>.M.  Bynum, 

\tternate  OSD  Federal  Register  Liaison, 
Officer.  Department  of  Defense. 
,FR  Uoc.  91 -28180  Filed  ll-25-81j  BAiaa^ 
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32  CFR  Part  199 
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Civilian  H«aN»i  andMadlcal  Program  of 
the  Uniformad  Sarvteaa  ^CHAMPUS); 
Medical  Oocumentatiofi 

AOCMCV:  Office  of  the  Secretary.  DdD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  DoD 
0010*41  (32  CFR  part  196)  which 
implements  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services.  The  final  rule  clarifies  and 
strengthens  medical  documentation 
requirements  under  the  CHAMPUS.  This 
will  assist  in  the  maintenance  of  an 
adequate  level  of  quality  care  and  help 
ensure  that  paynimt  is  made  only  for 
services  rendered. 
EFFECTIVE  DATE:  December  26, 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT. 

David  E.  Bennett,  Office  of  Program 
Development  OCHAMPUS,  Aurora, 
Colorado  80045-6900,  telephone  (303) 
361-3537. 

SUPPLEIAENTARY  IMFOR«UTiOIC  DoD 

6010.8-R  (32  CFR  part  199)  was  revised 
in  the  Foderal  Register  on  July  1, 1986  (51 
FR  24008).  In  FR  Doc.  90-28939. 
appearing  in  the  Federal  Ri^ster  on 
November  26, 1890  (55  FR  40001 ).  the 
Office  of  the  Secretary  of  Defense 
published  for  public  comment  a 
proposed  amendment  strengthening 
medical  documentation  requirements 
under  CHAMPUS. 

Background 

The  neeil  for  thorough  medical 
documentation  for  verification  of 
services  has  been  dramatically 
demonstrated  through  the  utilization 
review  of  services  provided  to 
CHAMPUS  beneficiaries,  particularly 
within  various  mental  health  settings. 
The  lack  of  pertinent  information  has 
often  made  it  impossible  to  determine 
the  patient's  clinical  condition,  actual 
treatment  rendered,  the  quality  and 
effectiveness  of  the  care  provided,  or  the 
identity  and  qualifications  of  the  staff 
providing  treatment  services. 

As  a  result  appropriate  medical 
documenlatim  has  become  increasingly 
important  to  CHAMPUS  in  the 
verification  of  medical  and  mental 
health  services,  since  there  are  few 
objective  indicators  to  validate 
professional  opinions  about  diagnoses, 
response  to  treatment,  and  severity  of 
illness.  This  has  placed  more  emphasis 
on  the  need  for  complete  and  timely 
treatment  plans,  progress  ^lotes,  and 
treatment  summaries. 


Due  to  the  importance  of 
documentation  in  assurii^  quality  of 
care  and  verification  of  8er\-ices, 
minimum  requirements  are  being 
required,  along  with  specific  time  frames 
for  their  incorporation  into  the  medical 
records.  For  menial  health  care,  these 
medical  record  documentation 
requirements  have  been  in  effect  under 
the  CHAMPUS  Contracted  Provider 
Arrangement  (CPA)  Norfolk  Mental 
Heal^  Services  demonstration  project 
since  April  1. 1989.  and  were  published 
in  a  Federal  Registar  notice  (54  FR 
13935)  on  April  6, 1989. 

The  effectiveness  of  the  requirements 
has  been  established  since  that  date 
with  minimal  administrative  burden  to 
providers.  These  documentation 
requirements  are  similar  to  those 
currently  being  used  by  the  CHAMPUS 
mental  health  review  contractor 
responsible  for  managing  mental  health 
utilization  for  CHAMPUS  beneficiaries 
nationwide. 

Based  on  existing  Regulations,  the 
medical  records  for  psychiatric 
residential  treatment  centers  (RTCs)  for 
children  and  adolescents,  acute  care 
psychiatric  hospitals,  psychiatric  units   . 
within  acute  care  institutions,  alcohol 
rehabilitation  facilities,  partial 
hospitalization  programs,  and  outpatient 
psychotherapy  must,  at  a  minimum,  be 
maintained  in  accordance  with 
applicable  ]C.'\HO  standards.  The  new 
requirements  will  complement  the 
JCAHO  standards,  ensuring  that  specific 
care  was  actually  and  appropriately 
furnished,  was  medcally  or 
psychologically  necessary,  and  will 
identify  the  individuali;  providing  the 
care. 

The  final  rule  will  clarify  and 
strengthen  CHAMPUS  requirements  for 
accurate,  legible  and  timely  medical 
documentation  of  services  provid»'d  to 
its  beneficiaries.  This  will  require  that 
contemporaneous  medical  records  are 
maintained  in  accordance  with 
generally  accepted  medical  practice  and 
that  services  are  actually  being 
rendered.  Maintenance  of  appropriate 
medical  documeirtation  is  an  essential 
ingredient  in  the  overall  care  of  the 
patient  assuring  medical  necessity  and 
appropriateness  of  care.  It  serves  as  a 
basis  for  planning  a  patient's  care  and 
for  the  ongoing  evaluation  of  the 
patient's  condition  and  treatment  A 
provider's  failure  to  comply  with  these 
new  documentation  requirements  can 
result  in  sanctions  being  imposed  bj'  the 
Director,  OCHAMPUS,  or  a  designee, 
under  i  196.9  of  this  part. 
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Review  of  Comments 

As  a  result  of  the  publication  of  the 
proposed  rule,  the  following  comments 
were  received  from  interested  facilities, 
associations,  agencies  and  individuals. 

1.  Several  commentors  saw  no  added 
benefit,  either  in  terms  of  assuring 
quality  of  patient  care  or 
appropriateness  of  ser\'ices  rendered,  to 
be  obtained  from  additional  medical 
record  documentation  except  as  a 
means  of  evaluating  compliance  with 
paperwork  reauirements. 

The  medical  record  provides  a 
longitudinal  case  history  of  significant 
events  available  to  serve  as  a  basis  for 
future  treatment  decisions  and  planning. 
It  serves  as  the  medium  through  which 
staff  members  can  convey  current 
information  regarding  the  success  or 
failure  of  therapeutic  interventions. 

In  order  to  make  a  judgment  as  to  the 
quality  of  care,  third-party  payors  must 
depend  on  audits  of  medical  charts.  An 
assumption  must  be  made  that  the  chart 
accurately  documents  the  decisions  and 
actions  of  the  provider  managing  the 
patient's  care  and  reflects  the  quantity 
and  quality  of  care  actually  delivered. 
While  we  realize  that  good  records  do 
not  always  equate  to  good  treatment, 
they  do  tend  to  complement  each  other. 

Due  to  the  increasing  cost  of  health 
care,  and  the  concern  for  quality  of  care 
available  to  the  public  clinicians  can  no 
longer  use  nondescriptive  phenomenon, 
such  as  the  "therapeutic  relationship"  to 
justify  the  lack  of  medical 
documentation.  The  documentation 
must  be  explicit  and  focused  on  the 
diagnostic  and  treatment  process.  Since 
the  measuring  of  quality  serv  ices  is  a 
difficult  task,  the  need  for  such 
measurement  and  subsequent 
accountability  is  being  demanded  by 
consumers  as  well  as  third-party  payers. 

2.  One  commentor  felt  that  the 
additional  documentation  requirements 
for  provision  of  mental  health  services 
are  intrusive,  clinically  inappropriate, 
and  in  effect,  discriminatory. 

The  American  Psychiatric 
Association's  position,  which  is  shared 
by  the  American  Medical  Association 
and  the  American  Hospital  Association, 
is  that  there  should  be  no  discrimination 
between  medical  and  mental  health 
benents.  This  conceptualization  should 
carry  through  to  medical  record 
requirements. 

In  the  case  of  acute  inpatient  medical/ 
surgical  care,  progress  notes  are  usually 
written  on  at  least  a  daily  basis,  with 
the  attending  physician  documenting  all 
identifiable  physician  services.  The 
clinical  records  are  continually  updated 
at  the  end  of  each  of  the  nursing  shifts, 
recording  the  patient's  status,  behavior 


and  response  to  treatment. 
Contemporaneous  medical 
documentation  has  been  elevated  to  its 
current  importance  as  a  result  of 
diagnostic  related  group  (DRC) 
reimbursement,  where  the  quality  of 
medical  documentation  is  directly 
related  to  maximum  reimbursement. 

The  need  for  continual/periodic 
recording  of  the  patient's  status  is  even 
more  critical  with  mental  health  care 
where  there  are  few  objective  indicators 
that  validate  medical  opinions  about 
diagnosis,  response  to  treatment,  and 
severity  of  illness.  Without  adequate 
medical  record  documentation,  there  is 
little  on  which  to  determine  medical  or 
psychological  necessity  or 
appropriateness  of  care.  This  is 
especially  relevant  with  the  multiplicity 
and  overlapping  of  treatment  inherent  in 
mental  health  care,  where 
communication  is  a  vital  link  in  assuring 
continual  ongoing  feedback  and 
monitoring  of  a  patient's  conditioa 
Documentation  is  particularly  important 
when  problems  are  encountered  in 
treatment,  or  when  changes  in  patient 
status  require  any  modifications  in  the 
treatment  plan. 

3.  One  commentor  contended  that  no 
one  has  concluded  that  treatment  plans 
and  progress  notes  are  useful  in 
evaluating  quality.  However,  it  was 
agreed  that  these  documents  may 
contain  the  data  necessary  to  monitor 
some  elements  of  quality. 

As  was  referenced  previously, 
escalating  health  care  costs  and  quality 
concerns  have  increased  pressures  for 
accountability  in  publicly  funded 
programs.  Both  private  and  Federal 
health  care  programs  have  implemented 
and  tested  numerous  measures  in  order 
to  ensure  that  payment  is  being  made 
for  therapy  and/or  procedures  that 
actually  were  provided  and  that  they 
are  appropriate,  reasonable,  necessary 
and  of  high  quality.  Within  CHAMPUS 
these  have  included  the  Contracted 
Provider  Arrangement  (CPA)  Norfolk 
Mental  Health  Services  demonstration 
project  which  has  been  using  medical 
records  over  the  last  four  years  to 
evaluate  utilization  and  quality  of  care; 
the  CHAMPUS  Peer  Review 
Organization  (PRO)  program  for 
utilization  and  quality  reviews  for 
services  provided  in  hospitals  covered 
by  diagnosis  related  group  (DRG]-based 
payment  systems;  the  CAMP-MH 
program,  a  national  mental  health 
review  contract  for  managing  mental 
health  utilization  for  CH.AMPUS  and 
CHAMPVA  beneficiaries  nationwide. 
All  of  these  quality  review  programs 
rely  on  medical  records  for  their  review 
and  evaluation  and  have  been  very 
successful  in  increasing  quality  and 


ensuring  appropriate  utilization  of 
services.  Additionally,  these  programs 
are  consistent  with  similar  initiatives 
implemented  nationwide  by  most  third- 
party  payors,  public  and  private,  and 
clearly  demonstrate  the  need  for 
improvement  and  consistency  in  the 
documentation  of  medical  records. 

4.  One  commentor  proposed  a  10-14 
day  time  frame  for  completion  of  a 
master  treatment  plan  in  an  RTC  setting. 
It  was  felt  that  this  would  be  more 
appropriate  because  of  multiple 
therapies  and  core  issues  involved  in 
residential  treatment. 

The  commentor's  suggestion  has  been 
adopted.  The  7-day  time  frame  for 
completion  of  the  RTC  master  treatment 
plan  has  been  changed  to  10  days. 

5.  Several  commentors  felt  that  many 
of  the  specific  time  frames  and 
documentation  requirements  were 
excessively  burdensome  and  out  of  step 
with  present  standards  of  practice. 

The  lack  of  adequate  clinical 
information  has  often  made  it  difficult 
for  reviewers  to  determine  the  patient's 
clinical  condition,  actual  treatment 
rendered,  the  quality  and  effectiveness 
of  the  care  provided,  or  the  identity  and 
qualifications  of  the  sta^  providing 
treatment  services.  Contemporaneous 
medical  documentation  is  the  only  way 
that  our  reviewers  can  evaluate  the 
quality  and  effectiveness  of  the  care 
provided.  It  is  also  the  only  basis  for 
confirming  what  care  was  actually 
rendered  and  ultimately  the  appropriate 
reimbursement  due.  and  ser\'es  as  a 
safeguard  against  potential  fraud  or 
abuse  of  the  program. 

These  medical  documentation 
requirements  have  been  in  effect  under 
the  Contracted  Provider  Arrangement 
(CPA)  Norfolk  Mental  Health  Services 
demonstration  project  since  April  1. 
1989.  The  effectiveness  of  the 
requirements  has  been  established  since 
that  date  with  minimal  administrative 
burden  to  providers.  The  documentation 
requirements  are  also  similar  to  those 
currently  being  used  by  the  CHAMPUS 
mental  health  review  contractor 
responsible  for  managing  mental  health 
utilization  for  CHAMPUS  beneficiaries 
nationwide.  The  proposed  requirements 
are  not  new  to  the  CHAMPUS  program, 
and  can  be  maintained  with  minimal 
time  and  effort.  The  rule  simply  provides 
an  administrative  mechanism  for  the 
monitoring  and  enforcement  of  already 
established  medical  documentation 
requirements. 

6.  One  commentor  felt  that  the  details 
required  within  the  progress  notes  and 
time  frames  proposed  for  the  master 
treatment  plans,  nursing  notes, 
physician  notes,  and  daily  therapeutic 
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milieu  notes  were  not  consistent  wHh 
patterns xif  practice  within  an  RTC 
setting. 

We  disagree  with  this  comment  and 
feel  the  requirements  are  fully  consistent 
with  the  level  and  intensity  eif  care 
provided  in  the  RTC  setting.  This  is 
demonstrated  by  the  fact  dial 
contracted  residential  trestaenl  centers 
within  the  CPA  demonstratioo  area  are 
cunenlly  exceeding  the  compliance 
standards  (95%)  for  medical 
documentation.  The  requirements  are 
reasonable  and  within  the 
adminislralive  capability  of  an  RTC 
facility.  The  time  frames  and 
documentation  requirements  aK  also 
similar  to  those  currently  required  by 
the  CHAMPUS  mental  health  conU-actcff 
for  RTC  admissions  and  concurrent 
reviews. 

7.  Another  commentor  pointed  out 
that  only  the  assessments  used  to 
formulate  the  preliminary  plan  of 
treatment  are  commonly  available 
within  72  hours.  A  traditional 
comprehensive,  interdisciplinary 
individualized  treatment  plan  is  usually 
not  available  sooner  than  10  days  after 
admission. 

Since  the  treatment  plan  reflects  an 
integrated  approach  to  (he  overall  care 
of  the  patient,  setting  forth  specific 
problems,  goals  and  objectives, 
treatment  modalities  and  staff 
responsibilities,  it  is  important  that  it  be 
completed  as  soon  as  possible  after 
admission.  This  is  especially  critical  in 
an  acute  care  setting  where  many 
admissions  do  not  last  as  long  as  10 
days.  The  agency  feels  that  the  72-hour 
requirement  is  reasonable  and  within 
the  administrative  capability  of  the 
acute  care  provider,  smce  it  has  been  in 
effect  in  the  CHAMPUS  demonstration 
project  area  since  April.  1989,  with  no 
noticeable  impact  on  the  quality  of 
mental  health  care. 

8.  One  commentor  wanted 
"preliminary  treatment  plan"  defined. 

The  preliminary  treatment  plan 
should,  at  a  minimum,  include:  (1)  A 
statement  of  the  diagnosir,  (2)  who  the 
attending  physician  is  going  to  be;  (3)  a 
statement  of  symptoms/exhibited 
problems:  (4)  what  therapies  and  other 
treatment  are  to  be  instituted:  and  (5) 
who  the  Iherapists  are  going  to  be. 

9.  One  commentor  pointed  out  that 
Accreditation  Manuai  for  Hospitals 
(AMHj  standards  have,  at  a  minimum,  a 
dyad  approach  to  planning  of  treatment 
i.e..  thepl^'sicijin  and  nurse  (RN) 
complete  a  plan  of  treatment  within  24 
hours. 

It  is  felt  that  the  dyad  approach  meets 
-  the  intent  of  the  standard:  i.e..  the 
completion  of  a  preliminary  tseatraent 
plan  wHhin  24  hours  of  admission. 


10.  Another  commentor  felt  that  pre- 
"established"  treatment ^oals  are  not 
always  possible. 

Modifications  may  be  made  to  the 
treatment  plan  regarding  goals  and 
objectives  as  the  patient  brings  new 
problems  to  the  therapy  sessions: 
however,  there  must  be  an  initial 
framework  from  which  to  work. 
Preliminary  goals  and  objectives  must 
be  developed  during  the  initial 
assessment  process  in  order  to  develop 
an  individualized  treatn>ent  plan,  with 
the  realization  that  modifications  may 
be  required  during  the  course  of  the 
patient's  treatment. 

11.  One  commentor  felt  that  the  time 
frames  for  several  of  the  requirements 
were  more  in  keeping  with  an  acute  care 
model  than  that  of  a  residential 
treatment  center. 

There  is  a  differentiation  of  time 
frames  between  acute  care  und 
residential  treatment  facilities  based  on 
the  type  and  level  of  treatment  provided 
in  eadh  setting.  The  time  frame  for 
completion  of  an  RTC  master  treatment 
plan  has  been  changed  frOm  7  to  14 
days,  which  is  more  consistent  with  the 
patterns  of  practice  within  an  RTC 
setting. 

12.  Several  commentors  felt  that 
documentation  requirements  for 
progress  notes  were  excessive/ 
burdensome,  and  would  needlessly 
duplicate  and  clutter  the  medical  record. 

Since  the  maintenance  of  accurate 
individual  treatment  records  is  an 
essential  ingredient  to  the  treatment 
delivery  process,  it  is  important  that 
progress  notes  provide  a  chronological 
picture  of  the  patient's  clinical  course: 
documentation  of  treatment  rendered  to 
the  patient;  the  response  and  outcome  of 
that  treatment:  and  the  person(s) 
rendering  the  treatment.  While  a 
progress  note  does  not  need  to  repeat  all 
that  was  said  during  a  therapy  session, 
it  must  document  a  patient  contact  and 
be  sufficiently  detailed  to  allow  both 
peer  review  and  audits  to  substantiate 
the  content  and  quantity  of  care 
intended.  This  type  of  recording  is 
included  in  the  reimbursement  of  both 
inpatient  and  outpatient  psychotherapy 
which  allows  payment  for  60  minute 
psychotherapy  sessions  consisting  of  50 
minutes  of  actual  therapy  and  10 
minutes  of  recording  the  session  in  the 
patient's  chart. 

13.  Another  commentor  felt  that 
progress  notes  should  capture  the 
overall  course  and  progress  of  treatment 
but  should  not  have  to  prescriptively 
describe  each  event. 

As  was  stated  previously,  pn^ress 
notes. do  not  have  to  divulge  ever>'thing 
that. occurred  or  that  was  observed 
during  the  treatment  session,  only  those 


observations  feh  to  be  of  significance  in 
the  ongoing  treatment  of  the  patient.  A 
superfluous  statement  such  as.  "tho 
patient  slept  well."  would  only  be 
significant  if  it  had  clinical  relevance  to 
the  patient's  diagnosis/condition, 
response  to  therapeutic  intervention, 
and/or  the  degree  of  progress  toward 
the  treatment  goals.  Also,  the  use  of 
extraneous  statements,  such  as 
"condition  fair."  "general  condition 
good,"  and  "no  coniplaints."  are  of  no 
value.  The  quality  of  the  pmgress  note 
depends  in  part  on  the  tinieliness, 
meaningfulness.  authentication,  and 
legibility  of  the  information  content 

14.  Another  commentor  felt  that  our 
requirement  that  each  clinical  event  be 
documented  as  soon  as  possible  aft<;r  its 
occurrence  would  demand  interpretation 
of  single-event  therapies.  It  was  poitMcd 
out  that  these  interpretations  could  be 
counter  productive  and  even  lead  to 
faulty  conclusions  since  many 
psychiatric  therapies  rely  on  a  series  uf 
interventions  to  measure  effects  on  the 
patients  and  to  reach  clinical 
conclusions. 

On  the  contrary,  contemporaneous 
medical  documentation  would  tend  to 
provide  a  cohesive  integration  of  a 
series  of  therapeutic  interventions.  This 
would  be  especially  relevant  when  a 
patient  is  receiving  a  variety  of 
therapies  daily,  since  communication  is 
a  vital  Hnk  in  the  team  approach 
assuring  continual  ongoing  feedback 
and  monitoring  of  a  patient  s  condition. 
Timely  documentation  would  prevent 
duplicative  efforts  and  maximize 
treatment  by  allowing  modification  to 
treatment  goals/objectives  dictated,  at 
least  in  part,  by  the  patient's  needs, 
severity  of  Illness,  and  therapeutic 
responses. 

As  was  noted  previously, 
contemporaneous  medical 
documentation  (progress  notes)  is  an 
integral  part  of  acute  inpatient  medical 
care.  In  a  medical  care  facility,  progress 
notes  are  usually  written  on  at  least  a 
daily  basis,  with  the  attending  physidun 
documenting  all  services.  However,  this 
is  often  not  the  case  with  mental  health 
care  where  providers  may  see  patients  4 
to  5  times  a  week  and  make  weekly  or 
biweekly  summary  notes  in  the  patients* 
clinical  records.  It  is  difficult  to  believe 
a  professional  in  daily  contact  with  6  to 
12  patients  could  accurately  recall  all 
contacts,  care  and  significant  events 
with  a  progress  note  prepart>d  once  a 
week. 

15-.  Several  commentors  felt  that  thr 
proposed  regulation  forced  all 
CHAMPUS  providers  to  adhere  to 
standards  vvhich  are  not  in  arcord<mi.e 
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with  known  JCAflO  and  Medicare 
standards  for  mental  health  providers. 

From  a  third-party  payor  perspective, 
there  is  a  distinction  between 
accreditation  standards  (]CAHO 
standards)  and  specific  requirements  for 
claims  adjudication.  The  Consolidated 
Standards  (CS)  and  Accreditation 
Manual  for  Hospitals  (AMH)  standards 
relate  to  the  accreditation  and  oversight 
of  entire  programs,  while  claims 
adjudication  requirements  focus 
exclusively  on  the  patient  as  an 
individual.  Individual  medical  records 
are  used  to  demonstrate  whether  the 
care  was  needed  and  if  it  was  of  such 
quality  to  meet  the  patient's  needs. 
Accreditation  standards  simply 
establish  minimal  requirements  for 
certiflcation  by  third-party  payors/ 
programs.  As  was  stated  previously,  one 
is  facility  directed  while  the  other  is 
based  on  the  individual. 

Medicare  standards  were  felt  to  be 
inappropriate  since  the  scope  and  focus 
of  Medicare's  mental  health  benefit  w^as 
significantly  different  than  that  of 
CHA^^PUS':  i.e.,  (1)  Medicare  has  a  120- 
day  lifetime  limit  on  inpatient  mental 
health  care  while  CHAKiPUS  has  none; 
(2)  Medicare  does  not  have  the  range  of 
patients  and  diagnoses  that  CHAMPUS 
has:  and  |3)  while  mental  health  services 
only  account  for  two  percent  of  the 
Medicare  budget,  they  account  for  over 
30  percent  of  CHAMPUS'  budget. 

The  mental  health  providers  within 
the  CPA  demonstration  area  have 
adapted  to  the  same  documentation 
standards  with  minima!  administrative 
disruption.  These  standards  have  been 
tested/evaluated  over  the  last  four  years 
and  are  a  part  of  the  current  mental 
health  utilization  review  process. 

16.  One  commentor  felt  that  JCAHO 
consolidated  standards  place  undue 
hardship  on  psychiatric  hospitals,  as 
they  are  now  surveyed  under  the 
ICAHO  AMH  standards. 

The  CPA  demonstration  project  has 
shown  that  acute  psychiatric  hospitals 
can  meet  and  surpass  the  JCAHO 
consolidated  standards  for  medical 
record  documentation  with  minimal 
hardship.  In  this  area,  the  consolidated 
standards  provide  the  necessary  detail 
for  ongoing,  periodic  recording  of 
information  about  the  patient's  status, 
behavior  and  response  to  treatment. 

17.  One  commentor  felt  that  the 
requirement  for  nursing  notes  would 
cause  an  undue  hardship  on  RTC 
facilities  if  "nursing"  was  strictly 
interpreted  as  professional, 
psychiatrically  trained  nurses. 

We  are  aware  of  the  fact  that  the 
staffing  mix  within  an  RTC  may  vary 
from  that  of  a  psychiatric  hospital:  i.e., 
acute  hospitals  tend  to  have  a  greater 


mix  of  professionals  and  greater 
involvement  by  psychiatric  nurses  and 
psychiatrists.  R'TCs,  on  the  other  hand, 
usually  have  more  Masters  of  Social 
Work  (MSWs)  and  clinical 
psychologists.  RTC  nurses  must  be.  at  a 
minimum,  registered  nurses  (RNs).  There 
is  no  requirement  that  the  nursing  staff 
be  professional,  psychiatrically  trained 
nurses. 

18.  Another  commentor  felt  that 
nursing  notes  should  be  further  defined 
as  requiring  shift  notes  by  registered 
nurses  for  acute  care  ancf  detox:  partial 
hospitalization  should  require  registered 
nursing  notes  every  ten  visits;  and 
registered  nursing  notes  should  be 
entered  into  the  medical  record  at  least 
weekly  for  RTCs. 

This  suggestion  has  been  adopted  and 
incorporated  into  the  final  rule. 

19.  Several  commentors  felt  the  time 
frames  for  family  assessment 
documentation  would  be  ineffective  in 
evaluation  and  treatment. 

Since  the  family  is  the  number  one 
discharge  alternative  for  children  and 
adolescents,  it  is  extremely  critical  that 
a  family  assessment  be  conducted  as 
soon  as  possible  after  admission.  This  is 
especially  relevant  in  an  acute  care 
setting,  where  many  of  the  admissions 
may  be  less  than  10  days.  In  these 
particular  cases,  the  dysfunctional 
family  would  be  the  focus  of  the 
treatment. 

20.  Another  conmienfor  felt  that  the 
requirement  for  individual  and  family 
therapy  documentation  within  24  hours 
was  unreasonable  and  not  compatible 
with  current  treatment  practice. 

There  is  apparently  a 
misunderstanding  regarding  the  intent  of 
this  requirement.  It  does  not  imply  that 
the  individual  or  family  therapy  has  to 
happen  within  24  hours  of  admission.  It 
simply  requires  that  documentation  for 
individual  and  family  therapy  must  be 
recorded  in  the  medical  records  within 
24  hours  after  its  occurrence  for  patients 
in  acute  care,  detoxification  and 
residential  programs,  and  within  48 
hours  for  partial  programs. 

21.  One  commentor  felt  that  the 
requirements  to  "reveal  the  issues  and 
pathology  addressed  in  the  therapy 
session,  the  therapeutic  intervention 
attempted  during  the  session,  and  the 
degree  of  progress  toward  established 
treatment  goals"  would  lead  to  a  breach 
of  confidentiality  in  many  situations. 

It  is  not  felt  that  being  specific  about 
the  problems  addressed  in  a 
psychotherapy  session  necessarily 
implies  that  confidentiality  is  being 
breached  any  more  than  a  vague, 
rambling  progress  note  might  do.  As  was 
referenced  previously,  the  progress  note 
does  not  have  to  reveal  every  intimate 


detail  of  the  therapy  session,  only  that 
information  pertinent  to  the  broader 
goals  and  objectives  outlined  in  the 
patient's  treatment  plan.  However,  this 
documentation  must  be  distinguished 
from  anecdotal  charting.  Generalized 
statements,  such  as  "condition  fair", 
"general  condition  good"  and  "no 
complaints",  are  not  sufficient  to  review 
and.evaluate  the  patient's  ongoing 
course  of  treatment. 

22.  Another  commentor  felt  that 
unless  CHAMPUS  intends  to  establish 
an  on-site  review  process  to  replace  the 
present  mental  health  review  system, 
then  the  constant  threat  in  the  regulation 
of  payment  denial  is  meaningless  except 
retroactively. 

The  documentation  requirements  are 
not  designed  to  be  used  as  prepayment 
review  criteria,  since  the  FIs  do  not  have 
access  to  medical  records.  Mental  health 
records  would  only  be  accessed  by  the 
mental  health  review  contractor  as  a 
result  of  concurrent  review.  A  pattern  of 
failure  to  adequately  document  medical 
care  could  result  in  retros{)ective  denial 
of  CHAMPUS  cost-sharing  for  an  entire 
episode  ofxare,  both  institutional  and 
professional  claims.  A  pattern  of  failure 
to  meet  minimum  documentation 
requirements  could  also  result  in 
provider  sanctions  as  prescribed  under 
Section  199.9  of  the  Regulation. 

23.  One  commentor  felt  that  the 
proposed  changes  would  have  a 
significant  impact  on  CHAMPUS- 
approved  RTCs  and  also  increase 
information  collection  requirements  on 
all  CHAMPUS  providers  substantially.  It 
was  recommended  that  the  proposed 
regulation  adhere  to  the  regulatory 
procedures  governed  by  the  "major 
theory  and  paperwork  reduction  act." 

Since  the  recording  of  acute  inpatient 
medical/surgical  documentation 
generally  exceeds  the  informational 
requirements  and  time  frames  set  forth 
in  this  rule,  we  would  expect  these 
changes  to  have  a  minimal  impact  on 
this  category  of  provider:  i.e,  care 
associated  with  acute  inpatient 
hospitalization,  both  institutional  and 
professional. 

With  regard  to  mental  health 
providers,  it  has  been  demonstrated 
through  the  CPA  project  that  these 
medical  documentation  requirements 
can  be  initiated  with  minimal 
administrative  disruption.  The  proposed 
time  frames  and  documentation 
requirements  are  also  similar  to  those 
used  by  the  CHAMPUS  mental  health 
review  contract  as  part  of  the  utilization 
review. 

RTCs  represent  less  than  0.13  percent 
(.0013)  of  CHAMPUS  institutional 
providers  and  less  than  0.04  percent 
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(.0004)  of  CHAMPUS  professional 
providers. 

24.  One  commentor  requested 
clarification  of  which  providers  qualify 
as  "CHAMPUS  authorized  mental 
health  professional." 

The  following  are  CHAMPUS- 
authorized  mental  health  professionals: 
(1)  Physicians  (psychiatrists);  (2)  clinical 
psychologists:  (3)  certified  clinical  social 
workers:  (4)  certified  psychiatric  nurse 
specialists:  (5)  marriage  and  family 
counselors;  (6)  pastoral  counselors;  and 
(7)  mental  health  counselors. 

25.  Another  commentor  felt  that  the 
reference  to  partial  programs  was 
premature,  since  CHAMPUS  benefits 
currently  exist  only  for  chemical 
d'>pendency  partial  programs. 

It  is  the  intent  of  the  program  to 
establish  a  partial  program  benefit  in  the 
near  future. 

26.  One  commentor  felt  that  stringent 
requirements  would,  in  effect,  keep 
providers  from  accepting  CHAMPUS 
patients. 

This  occurrence  is  not  anticipated 
since  the  new  documentation 
requirements  have  been  in  effect  In  the 
CPA  demonstration  area  since  April  of 
1989,  with  minimal  reduction  in  the 
availability  of  qualified  mental  health 
providers. 

27.  Another  commentor  was 
concerned  about  the  borrowing  of 
medical  record  documentation 
requirements  from  the  CPA  Norfork 
Mental  Health  Services  demonstration 
project  since  it  did  not  include  a  broad 
number  of  mental  health  providers. 

The  CPA  Norfork  Mental  Health 
Services  demonstration  project  was 
initiated  to  evaluate  alternative  mental 
health  delivery  systems.  It  has  been  the 
testing  ground  for  managed  mental 
health  care  since  1986.  which  includes  a 
continuum  of  mental  health  services 
from  acute  inpatient  hospitalization  to 
partial  hospitalization.  In  fact  the 
proposed  implementation  of  a  partial 
hospitalization  benefit  (published  as  a 
proposed  rule  in  the  Federal  Register  on 
July  8. 1991.  (56  FR  30887))  resulted  from 
this  study.  The  demonstration  project 
provided  a  sufficient  number  of 
admissions  and  providers  to  accurately 
assess  various  aspects  of  the  managed 
mental  health  care  system,  especially 
the  impact  of  documentation 
requirements. 

28.  Another  commentor  feared  that  a 
system  may  be  put  into  place  where  pre- 
certification  will  be  meaningless 
oecause  all  care  will  be  subject  to 
retroactive  review  of  the  medical  record. 

On  the  contrary,  these  medical 
documentation  requirements  will  only 
serve  to  verify  that  information  provided 
to  the  mental  health  review  contractor 


during  the  certification  process  is 
supported  in  the  medical  records.  During 
the  precertification  process,  the 
utilization  management  coordinator 
reviews  the  planned  care  and 
determines  whether  the  care  is 
medically/  psychologically  necessary 
and  at  the  appropriate  level.  This  is 
followed  by  post-payment  validation  in 
which  a  copy  of  the  complete  medical 
record  is  requested.  The  validation 
examines  medical  necessity  and 
appropriateness,  quality  of  care,  and 
adequacy  of  documentation.  The  new 
standards  will  only  assure  that  the 
medical  records  are  sufficiently  detailed 
to  accurately  assess  these  factors;  i.e.. 
medical  necessity,  appropriateness  of 
care.  etc. 

29.  Another  commentor  stated  that  our 
requirement  to  complete  the  master 
treatment  plan  within  72  hours  of 
admission  was  not  always  possible, 
particularly  for  patients  admitted  on  an 
emergency  basis  on  weekends  or 
holidays. 

It  is  recognized  that  there  may  be 
extraordinary  situations  which  make  it 
impossible  to  meet  one  of  the  specific 
standards/criteria:  i.e..  emergency 
admissions  on  weekends  or  holidays. 
The  contractor  will  take  this  into 
consideration  on  an  individual  basis. 
Mainly.;the  contractor  will  be  looking 
for  patterns  of  inadequate 
documentation  rather  than  isolated 
incidences. 

30.  Several  commentors  felt  that  the 
requirement  for  daily  "milieu"  notes  was 
ambiguous  and  inappropriate.  It  was 
pointed  out  that  some  programs  did  not 
use  milieu  as  an  integral  part  of  the 
treatment  focus,  but  rather  as  part  of  an 
environment  that  is  being  fostered. 

The  requirement  was  removed 
because  of  its  apparent  ambiguity. 

Summary  of  Regulatory  Modifications 

The  following  modifications  were 
made  as  a  result  of  suggestions  received 
during  the  public  comment  period: 

(1)  The  7-day  time  frame  for 
completion  of  the  RTC  master  treatment 
plan  was  changed  to  10  days:  (2)  the 
time  frames  for  nursing  notes  were 
further  expanded:  and  (3)  the 
requirements  for  daily  therapeutic 
milieu  notes  were  removed. 

Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
deHned  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
substantial  impacts. 

The  Regulatory  Flexibihty  Act  (RFA) 
requires  that  each  federal  agency 


prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  not  a  major  rule 
under  Order  12291.  The  changes  set 
forth  in  this  final  rule  are  minor 
revisions  to  existing  regulation.  In 
addition,  this  final  rule  will  have  very 
minor  impact  and  not  significantly  affect 
a  substantial  number  of  small  entities.  In 
light  of  the  above,  no  regulatory  impdct 
analysis  is  required. 

This  final  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511.) 

List  of  SubjecU  in  32  CFRPart  199 

Claims.  Handicapped,  Health 
insurance,  and  Military  personnel. 

PART  199— (AMENDED] 

Accordingly,  32  CFR,  part  199,  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199  is 
revised  to  read  as  follows: 

Authoritr.  5  U.S.C.  301: 10  U.S.C.  1079. 1086. 

2.  Section  199.2(b)  is  amended  by 
adding  the  definition  for  "Progress 
Notes"  in  alphabetical  order  to  read  us 
follows: 

S199J    Definmont. 

•  •        *        *        • 

(b)  Specific  definitions. 

•  •        •        •        • 

Progress  notes.  Progress  notes  are  an 
essential  component  of  the  medical 
record  wherein  health  care  personnel 
provide  written  evidence  of  ordered  and 
supervised  diagnostic  tests,  treatments, 
medical  procedures,  therapeutic 
behavior  and  outcomes.  In  the  case  of 
mental  health  care,  progress  notes  must 
include:  the  date  of  the  therapy  session: 
length  of  the  therapy  session:  a  notation 
of  the  patient's  signs  and  symptoms:  the 
issues,  pathology  and  specific  behaviors 
addressed  in  the  therapy  session;  a 
statement  summarizing  the  therapeutic 
interventions  attempted  during  the 
therapy  session;  descriptions  of  the 
response  to  treatment,  the  outcome  oi 
the  treatment,  and  the  response  to 
significant  others;  and  a  statement 
summarizing  the  patient's  degree  of 
progress  toward  the  treatment  goals. 
Progress  notes  do  not  need  to  repeat  all 
that  was  said  during  a  therapy  session 
but  must  document  a  patient  contact 
and  be  sufficiently  detailed  to  allow  foi 
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both  peer  review  and  audits  to 
substantiate  the  quality  and  quantity  of 
care  rendered. 


3.  Section  199.6  is  amended  by  adding 
new  paragraph  (b)(l)(iii).  by  ^ev^8ing 
paragraph  (b)(4Hiv)(B).  by  adding  new 
paragraphs  {bM4Miv)(D).  |b){4)(vJiHE). 
[h){4)(x)[B){3KvHi].  and  (c)(lMv)  to  read 
as  follows: 

§  1M.6    Atitliortzed  providers. 

*        *        •        •        • 

(b)*  *  • 

(1)  *  *  * 

[iii]  Medical  records.  Institutional 
providers  must  provide  adequate 
confemporaneous  clinical  records  to 
substantiate  that  specific  care  was 
actually  furnished,  was  medically 
necessary,  and  appropriate,  and  to 
identify  the  individuals]  who  provided 
the  care.  The  minimum  requirements  for 
medical  record  documentation  are  set 
forth  by  the  following: 

(A)  The  cognizant  state  licensing 
authority: 

(B)  The  )oint  Conaaission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO).  or  other  health 
care  accreditation  organizations  as  may 
be  appropriate: 

(C)  Standards  of  practice  established 
by  national  medical  organizations:  and 

(D)  This  part. 

•  •  •  «  • 

(4)  *  *  * 

(iv)*  *  • 

(B)  In  order  for  the  services  of  a 
psychiatric  hospital  to  be  covered,  the 
hospital  shall  comply  with  the 
provisions  outlined  in  paragraph  (b)(4](i) 
of  this  section.  All  psychiatric  hospitals 
shall  be  accredited  under  the  JCAHO 
Accreditation  Manual  for  Hospitals 
(AMH)  standards  in  order  for  their 
services  to  be  cost-shared  under 
CHAMPUS.  In  the  case  of  those 
psychiatric  hospitals  that  are  not 
JCAHO-accredited  because  they  have 
not  been  in  operation  a  sufficient  period 
of  time  to  be  eligible  to  request  an 
accreditation  survey  by  the  JCAHO,  the 
Director.  OCHAMPUS.  or  a  designee, 
may  grant  temporary  approval  if  the 
hospital  is  certified  and  participating 
under  Title  XVIII  of  the  Social  Security 
Act  (Medicare,  Part  A).  This  temporary 
approval  expires  12  months  from  the 
date  on  which  the  pajxhiatric  hospital 
first  becomes  eligible  to  request  an 
accreditation  survey  by  the  JCAHO. 

(D)  Although  psychiatric  hospitals  are 
accredited  uiuler  the  JCAHO  AMH 
standards,  their  medical  records  must  be 
maintained  in  accordance  with  the 
JCAHO  Consolidated  Standard  Manual 


for  Child.  Adolescent,  and  Adult 
Psychiatric.  Alcoholism,  and  Drug 
Abuse  Facilities  and  Facilities  Serving 
the  Mentally  Retarded,  along  with  the 
requirements  set  forth  in  9  199.7(bH3). 
The  hospital  is  responsible  for  assuring 
that  patient  services  and  all  treatment 
are  accurately  documented  and 
completed  in  a  timely  manner. 

(vii)  *  *  • 

(E)  At  a  minimum,  medical  records 
will  be  maintained  in  accordance  with 
the  ICAHO  Consolidated  Standard 
Manual  for  Child.  Adolescent,  and  Aduit 
Psychiatric.  Alcoholism,  and  Drug 
Abuse  Facilities  and  Facihties  Serving 
the  Mentally  Retarded,  along  with  the 
requirements  set  forth  in  §  199.7(b)(3). 
The  residential  treatment  center  is 
responsible  for  assuring  that  patient 
services  and  all  treatment  are 
accurately  documented  and  completed 
in  a  tin^y  manner. 

(X)  *  •  • 

(B) •  •  * 

(3)  *  •  * 

[viii)  At  a  minimum,  medical  records 
will  be  maintained  in  accordance  with 
the  JCAHO  Consolidated  Standard 
Manual  for  Child.  Adolescent  and  Adult 
Psychiatric.  Alcoholism,  and  Drug 
Abuse  Facilities  and  Facilities  Serving 
the  Mentally  Retarded,  along  with  the 
requirements  set  forth  in  §  199.7(b)(3). 
The  alcohol  rehabilitation  facility  is 
responsible  for  assuring  that  patient 
services  and  all  treatment  are 
accurately  documented  and  completed 
in  a  timely  manner. 
*        •        *        •        * 

(c)  *  *  * 

(1)  *  •  * 

(v)  Medical  records:  Individual 
professional  providers  must  maintain 
adequate  clinical  records  to  substantiate 
that  specific  care  was  actually 
furnished,  was  medically  necessary,  and 
appropriate,  and  identify(ies)  the 
individual(s)  who  provided  the  care. 
This  applies  whether  the  care  is 
inpatient  or  outpatient.  The  minimum 
requirements  for  medical  record 
documentation  are  set  forth  by  the 
following: 

(A)  The  cognizant  state  licensing 
authority: 

(B)  The  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations,  or  other  health  care 
accreditation  organizations  as  may  be 
appropriate: 

(C)  Standards  of  practice  estabhshed 
by  national  medical  organizations:  and 

(DJ  This  part. 


4.  Section  1967  is  amended  by 
revising  paragraph  (a)  introductory  tent. 
by  revising  paragraphs  {b)(2Hix) 
introductory  text  and  (bM2)(ix)(A).  by 
adding  new  paragraph  (b)(2)(x)(D).  by 
redesignating  paragraphs  (b)(3)  and 
(b)(4)  as  para^aphs  (b)(4)  and  (b)(5).  by 
adding  new  paragrapdi  (b)(3).  by  revising 
newly  redesignated  paragraphs  (b)(S)(i) 
introductory  text  and  (b)(5Kii).  by 
adding  new  paragraph  (b)(S)(iii),  by 
adding  a  note  immediately  following 
paragraph  (c)(l)(tii),  by  revising 
paragraph  (c|(2)(i)(A),  and  by  adding 
new  paragraph  (i}(3)  to  read  as  fellows: 


§199.7    Ctaims 
payment 


(a)  General.  Tlie  Director. 
OCHAMPUS,  or  a  designee,  is 
responsible  for  ensuring  that  benefits 
under  CHAMPUS  are  paid  only  to  the 
extent  described  in  this  Part.  Before 
benefits  can  be  paid,  an  afrpropriate 
cUiim  must  be  submitted  that  includes 
sufficient  information  as  to  beneficiary 
identification,  the  medical  services  and 
supplies  provided,  and  double  coverage 
informatioa  to  permit  proper,  accurate, 
and  timely  adjudication  of  the  claim  by 
the  CHAMPUS  contiactor  or 
OCHAMPUS.  Providers  must  be  able  to 
document  that  the  care  or  service  shown 
on  the  claim  was  rendered.  This  section 
sets  forth  minimum  medical  record 
requirements  for  verification  of  services. 
Subject  to  such  definitions,  conditions, 
limitations,  exclusions,  and 
requirements  as  may  be  set  forth  in  this 
Part  the  following  are  the  CHAMPUS 
claim  filing  requirements: 

*  «        •        «        • 

(b)  •  *  • 
(2)  •  *   • 

(ix)  Physicians  or  other  authorized 
individual  professional  providers.  The 
claims  must  give  the  name  of  the 
individual  actually  rendering  the  care, 
along  with  the  individual's  professional 
status  (e.g..  M.D..  Ph.D..  RJM..  etc.)  and 
provider  number,  if  the  individual 
signing  the  claim  is  not  the  provider  who 
actually  rendered  the  service.  The 
following  information  must  also  be 
included: 

(A)  Date  each  service  was  rendered. 

•  *        *        «        * 

(X) •  •  • 

(D)  Claims  submitted  by  hospitals  (or 
other  authorized  institutional  providers) 
must  include  the  name  of  the  individual 
actually  rendering  the  care,  along  with 
the  individual's  professional  status  (e.g- 
M.D.,  Ph.D.,  R.N.,  etc). 


Federal  Register  /  Vol.  56.  No.  228  /  Tuesday.  November  26.  1991  /  Rules  and  Regulations      59879 


(3)  Medical  records/medical 
documentation.  Medical  records  are  of 
vital  importance  in  the  care  and 
treatment  of  the  patient.  Medical 
records  serve  as  a  basis  for  planning  of 
patient  care  and  for  the  ongoing 
evaluation  of  the  patient's  treatment  and 
progress.  Accurate  and  timely 
completion  of  orders,  notes,  etc..  enable 
different  members  of  a  health  care  team 
and  subsequent  health  care  providers  to 
have  access  to  relevant  data  concerning 
the  patient.  Appropriate  medical  records 
must  be  maintained  in  order  to 
accommodate  utilization  review  and  to 
substantiate  that  billed  services  were 
actually  rendered. 

(i)  All  care  rendered  and  billed  must 
be  appropriately  documented  in  writing. 
Failure  to  document  the  care  billed  will 
result  in  the  claim  or  specific  services  on 
the  claim  being  denied  CHAMPUS  cost- 
sharing. 

(ii)  A  pattern  of  failure  to  adequately 
document  medical  care  will  result  in 
episodes  of  care  being  denied 
CHAMPUS  cost-sharing. 

(iii)  Cursory  notes  of  a  generalized 
nature  that  do  not  identify  the  specific 
treatment  and  the  patient's  response  to 
the  treatment  are  not  acceptable. 

(iv)  The  documentation  of  medical 
records  must  be  legible  and  prepared  as 
soon  as  possible  after  the  care  is 
rendered.  Entries  should  be  made  when 
the  treatment  described  is  given  or  the 
observations  to  be  documented  are 
made.  The  following  are  documentation 
requirements  and  specific  time  frames 
for  entry  into  the  medical  records: 

(A)  General  requirements  for  acute 
medical/surgical  services: 

[1]  Admission  evaluation  report 
within  24  hours  of  admission. 

[2]  Completed  history  and  physical 
examination  report  within  72  hours  of 
admission. 

(J)  Registered  nursing  notes  at  the  end 
of  each  shift. 

[4]  Daily  physician  notes. 

(B)  Requirements  specific  to  mental 
health  services: 

[1]  Psychiatric  admission  evaluation 
report  within  24  hours  of  admission. 

[2]  History  and  physical  examination 
within  24  hours  of  admission;  complete 
report  documented  within  72  hours  for 
acute  and  residential  programs  and 
within  3  wofking  days  for  partial 
programs. 

(J)  Individual  and  family  therapy 
notes  within  24  hours  of  procedure  for 
acute,  detoxification  and  Residential 
Treatment  Center  (RTC)  programs  and 
v^'ithin  48  hours  for  partial  programs. 

[4]  Preliminary  treatment  plan  within 
24  hours  of  admission. 

(5)  Master  treatment  plan  within  72 
hours  of  admission  for  acute  care,  10 


days  for  RTC  care,  7  days  for  fiill-day 
partial  programs  and  within  5  days  for 
half-day  partial  programs. 

[6]  Family  assessment  report  within  72 
hours  of  admission  for  acute  care  and  7 
days  for  RTC  and  partial  programs. 

(7)  Nursing  assessment  report  within 
24  hours  of  admission. 

[8]  Nursing  notes  at  the  end  of  each 
shift  for  acute  and  detoxification 
programs;  every  ten  visits  for  partial 
hospitalization;  and  at  least  once  a 
week  for  RTCs. 

{9)  Daily  physician  notes  for  intensive 
treatment,  detoxification,  and  rapid 
stabilization  programs;  twice  per  week 
for  acute  programs;  and  once  per  week 
for  RTC  and  partial  programs. 

[10]  Croup  therapy  notes  once  per 
week. 

{11]  Ancillary  service  notes  once  per 
week. 

Note:  A  pattern  of  failure  to  meet  the  above 
criteria  may  result  in  provider  sanctions 
prescribed  under  { 199.9. 

(5)  *  •  * 

(i)  As  a  condition  precedent  to  the 
cost-sharing  of  benefits  under  this  part 
or  pursuant  to  a  review  or  audit, 
whether  the  review  or  audit  is 
prospective,  concurrent,  or  retroactive, 
OCHAMPUS  or  CHAMPUS  oontractors 
may  request,  and  shall  be  entitied  to 
receive,  information  from  a  physician  or 
hospital  or  other  person,  institution,  or 
organization  (including  a  local,  state,  or 
Federal  Government  agency)  providing 
services  or  supplies  to  the  beneficiary 
for  whom  claims  or  requests  for 
approval  for  benefits  are  submitted. 
Such  information  and  records  may 
relate  to  the  attendance,  testing, 
monitoring,  examination,  diagnosis, 
treatment,  or  services  and  supplies 
furnished  to  a  beneficiary  and.  as  such, 
shall  be  necessary  for  the  accurate  and 
efficient  administration  of  CHAMPUS 
benefits.  This  may  include  requests  for 
copies  of  all  medical  records  or 
documentation  related  to  the  episode  of 
care.  In  addition,  before  a  determination 
on  a  request  for  preauthorization  or 
claim  of  benefits  is  made,  a  beneHciary, 
or  sponsor,  shall  provide  additional 
information  relevant  to  the  requested 
determination,  when  necessary.  The 
recipient  of  such  information  shall  hold 
such  records  confidential  except  when: 
***** 

(ii)  For  the  purposes  of  determining 
the  applicability  of  and  implementing 
the  provisions  of  SS  199.8  and  199.9,  or 
any  provision  of  similar  purpose  of  any 
other  medical  benefits  coverage  or 
entitlement,  OCHAMPUS  or  CHAMPUS 
fiscal  intermediaries,  without  consent  or 
notice  to  any  beneficiary  or  sponsor. 


may  release  to  or  obtain  from  any 
insurance  company  or  other 
organization,  govenmiental  agency, 
piovider,  or  person,  any  information 
with  respect  to  any  beneficiary  when 
such  release  constitutes  a  routine  use 
duly  published  in  the  Federal  Register  in 
accordance  with  the  Privacy  Act. 

(iii)  Before  a  beneficiary's  claim  of 
benefits  is  adjudicated,  the  beneficiary 
or  the  provider(s)  must  furnish  to 
CHAMPUS  that  information  which  is 
necessary  to  make  the  benefit 
determination.  Failure  to  provide  the 
requested  information  will  result  in 
denial  of  the  claim.  A  beneficiary,  by 
submitting  a  CHAMPUS  claim(s)  (either 
a  participating  or  nonparticipating 
claim),  is  deemed  to  have  given  consent 
to  the  release  of  any  and  all  medical 
records  or  documentation  pertaining  to 
the  claims  and  the  episode  of  care. 

(c)  *  *  * 

(1)  •  •  • 
(HI)*  •  • 

NotK  If  the  care  was  rendered  to  a  minor 
anti  a  custodial  parent  or  legal  guardian 
requests  information  prior  to  the  minor 
turning  18  yenrs  of  age,  medical  records  may 
still  be  released  pursuant  to  the  signature  of 
the  parent  or  guardian,  and  claims 
information  may  still  be  released  to  the 
parent  or  guardian  in  response  to  the  request, 
even  though  the  beneficiary  has  turned  IB 
l)«tween  the  time  of  the  requcNl  and  the 
response.  However,  any  follow-up  requeM  or 
subsequent  request  from  the  parent  or 
guardian,  after  the  beneficiary  turns  18  j  ears 
of  age,  «viU  necessitate  the  auihorization  of 
the  beneficiary  (or  the  l>enericiary's  legal 
guardian  as  appointed  by  a  cognizant  court), 
before  records  and  information  can  be 
released  to  the  parent  or  guardian. 
***** 

(2)  •  •  • 
(i)  •  •  • 

(A)  Certifies  that  the  specific  mediral 
care  listed  on  the  claim  form  was,  in 
fact,  rendered  to  the  specific  beneficiary 
for  which  benefits  are  being  claimed,  on 
the  specific  date  or  dates  indicated,  at 
the  level  indicated  and  by  the  provider 
signing  the  claim  unless  the  claim 
otherwise  indicates  another  individual 
provided  the  care.  For  example,  if  the 
claim  is  signed  by  a  psychiatrist  and  the 
care  billed  was  rendered  by  a 
psychologist  or  licensed  social  worker, 
the  claim  must  indicate  both  the  name 
and  profession  of  the  individual  who 
rendered  the  care. 
•        •        *        *        • 

,i,  .  .  * 

(3)  Fraudulent  billing.  Claims  that  are 
submitted  to  CHAMPUS  that  include  a 
billing  for  services,  supplies,  or 
equipment  not  furnished,  or  used  by, 
CHAMPUS  beneficiaries  will  be  denied 
In  their  entirety,  regardless  of  the 


5W80 
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relative  aoiotmt  of  the  fraudulent  billing 
compared  to  the  total  billings.  Claims 
that  have  been  CHAMPUS  cosl-shared 
that  are  retro«ctively  audited  or 
reviewed  and  are  iound  to  include 
fraudttlem  billings  may  be  denied  in  part 
Of  ifl  (otoi  baaed  cm  the  discretion  of  the 
Director.  OCHAMPUa  or  a  designee. 

&.  Sectiofl  19S.10  is  amended  by 
revising  paFagraph  (a)(2K>>)  introductory 
text  to  read  as  follows: 


§199.10    Appeal  and  fteaflnQ  p<  ocedui  as. 

(a)*  •  • 
(2)  •  •  • 

(ii)  Representative.  Any  party  to  the 
initial  determination  may  appoint  a 
representative  to  act  on  behalf  of  the 
party  in  connection  with  an  appeal. 
Generally,  the  parent  of  a  minor 
beneHciary  and  the  legally  appointed 
guardian  of  an  incompetent  beneHciary 
shall  be  presumed  to  have  been 
appointed  representative  without 
specific  designation  by  the  beneficiary. 
The  custodial  parent  or  legal  guardian 
(appointed  by  a  cognizant  court)  of  a 
minor  beneficiary  may  initiate  an  appeal 
based  on  the  above  presumption. 
However,  should  a  minor  beneficiary 
turn  16  years  of  age  during  the  course  of 
an  appeal  then  any  further  requests  (o 
appeal  on  behalf  (rf  the  beneficiary  must 
be  from  the  beneficiary  or  pursuant  to 
the  written  authorization  of  the 
beneficiary  appointing  a  representative. 
For  example,  if  the  beneficiary  is  17 
years  of  age  and  the  sponsor  (who  is  a 
custodial  parent)  requests  a  formal 
review,  absent  written  objection  by  the 
minor  beneHciar}'.  the  sponsor  is 
presumed  to  be  acting  on  behalf  of  the 
minor  beneficiarj'.  Following  the 
issuance  of  the  formal  review,  the 
sponsor  requests  a  hearing:  however  if, 
at  the  time  of  the  reqi<est  for  a  hearing, 
the  beneficiary  is  18  years  of  age  or 
older,  the  request  must  either  be  by  the 
beneficiary  «r  the  beneficiarj'  must 
appoint  a  representative.  The  sponsor, 
in  this  example,  cculd  not  pursue  the 
request  for  hearing  without  being 
appointed  by  the  beneficiary  as  the 
beneficiafy's  representative. 
•        •        •        •        • 

Dated:  Novemljer  19.  \9S\. 

L.NL  Byoum. 

Alternate  OSO  Peetcra!  Register  Liaison 
Officer.  Departmont  of  Defense. 

|FR  Ooc.  91-28179  Filed  11-25-91.  MS  am) 

BtLUNC  COOC  3SIO-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
|CGD-9»-0Mc1 

Drawbridge  Operation  Reguialions; 
Potomac  Rtvar,  District  of  ColuiiMa 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY: The  Coast  Guard  has  been 
petitioned  by  the  Federal  Highway 
Administration,  the  Mar>land  and 
Virginia  Departments  of  Transportation, 
and  the  District  of  Columbia  Department 
of  Public  Works  to  permanently  amend 
the  regulations  governing  operation  of 
the  Woodrow  Wilson  Memorial  Bridge 
across  the  Potomac  River,  mile  103.8.  at 
Alexandria,  Virginia.  As  part  of  the 
rulemaking  process,  the  Coast  Guard  is 
considering  several  alternative  opening 
schedules  as  well  as  the  schedule 
proposed  by  the  petitioners.  This 
temporary  rule  is  tjeing  issued  to 
evaluate  the  impacts  of  a  variation  of 
one  of  the  other  alternatives  previously 
evaluated  under  an  earlier  temporary 
rule  for  its  hnpact  on  both  marine  and 
highway  traffic. 

DATES:  This  temporary  rule  is  effective 
from  November  28. 1991.  through 
January  27, 1992,  unless  sooner 
terminated.  Comments  must  be  received 
on  or  before  January  13, 1992. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Fifth  Coast 
Guard  District  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  oopyiag  at  room  507  at 
the  above  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton.  Bridge  Administrator, 

Fifth  Caast  Guard  District,  at  804-398- 

6222. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  draftere  of  this  notice  are  Ann  B. 
Deaton.  Project  Officer,  and  CAfT  M.  K. 
Cain,  Project  Attorney. 

Discussion  of  Temporary  Rule 

This  temporary  rule  is  being  issued  to 
evaluate  a  variation  of  one  of  the 
alternative  opening  schedules  that  was 
previously  evaluated  by  the  Coast 
Guard  in  response  to  a  request  fron  the 
Federal  Highway  Administration,  the 
Vii^ginia  and  Maryland  Departments  of 
Transportation,  and  the  District  of 


Columbia  Department  of  Public  Works, 
to  permanently  change  the  regulations 
for  the  Woodrow  Wilson  Memorial 
Bridge  by  further  restricting  the  hours 
during  which  the  bridge  may  open  for 
vessel  traffic  This  variation  makes  a 
distinction  between  deep-draft 
commercial  vessels  and  other 
comfflercial  vesseU.  It  slightly  extends 
the  hours  in  (he  early  morning  and 
evening  during  w  hich  deep-draft  vessels 
may  request  an  opening  of  the 
drawbridge.  This  change  is  being 
considered  because  commercial 
shipping  interests  and  the  Virginia  Pilots 
Association  have  stated  deep-draft 
vessels  require  more  leeway  for 
requesting  openings  than  other  vessels 
because  they  must  plan  their  tran.sits  of 
the  river  to  coincide  with  high  tide 
stages.  Due  to  shoaling  in  portions  of  the 
river,  these  vessels  require  high  tide  to 
safely  transit  these  portions  of  the  river.- 
Deep  draft  vessels  are  those  with  a  draft 
of  over  20  feet. 

This  temporary  rule  is  for  evaluation 
purposes  only  and  will  be  effective  for  a 
60  day  period  beginning  on  November 
28. 1991.  The  impact  of  this  proposal  on 
highway  and  marine  traffic  during  this 
period  will  be  evaluated  to  determine  if 
it  will  result  in  substantial 
improreroents  in  vehicular  traffic  flow 
without  unreasonably  restricting  marine 
traffic.  Data  will  be  collected  during  the 
period  to  document  the  time  and 
duration  of  draw  openings  and  length  of 
any  resulting  vehicle  backups.  If  this 
rule  resuhs  in  an  unforeseen  disruption 
of  traffic  it  may  be  witfidrawn  sooner 
than  60  days. 

The  Woodrow  Wilson  Bridge 
operated  under  temporary  rules  from 
August  2. 199a  through  May  31. 1991.  to 
facilitate  repairs  to  the  bridge.  Repairs 
were  completed  by  May  31, 1991. 
Normally,  operation  of  the  bridge  would 
revert  to  the  permanent  rule  in  33  CFR 
117.255.  However,  it  is  apparent  that 
these  will  not  provide  a  satisfactory 
balance  between  the  needs  of  today's 
vehicular  traffic  and  the  needs  of 
vessels.  Therefore,  the  Coast  Guard 
issued  a  temporary  deviation  from  the 
permanent  rules  under  the  provisions  of 
33  CFR  117.43.  That  temporary  rule  with 
request  for  comments  was  issued  to 
evaluate  one  of  the  alternative  opening 
schedules  being  considered  for  a 
permanent  change  in  the  regulations. 
The  rule  was  published  in  the  Federal 
Register  (56  FR  25369)  on  June  4. 1991.  It 
was  effective  from  June  1. 1991.  through 
July  30. 1991.  Comments  were  accepted 
through  July  15. 1491.  Oa  July  9, 1991.  the 
Coast  Guard  issued  a  second  temporary 
rule  with  request  for  comments  under 
the  provisions  of  33  CFR  117.43  to 
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evaluate  another  of  the  alternative 
opening  schedules  being  considered  for 
a  permanent  change  in  regulations.  That 
rule  was  published  in  the  Federal 
Register  (56  FR  35816)  on  July  29, 1961.  It 
was  effective  from  July  31, 1991.  through 
September  28. 1W1.  Comments  were 
accepted  through  September  13, 1991. 
On  September  23. 1991.  the  Coast  Guard 
issued  a  third  temporary  rule  with 
request  for  comments  under  the 
provisions  of  33  CFR  117.43  to  evaluate 
another  alternative  opening  schedule 
being  considered.  That  rule  was 
published  in  the  Federal  Register  (56  FR 
49145)  on  September  27. 1991.  It  was 
effective  from  September  29, 1991, 
through  November  27, 1991.  Comments 
were  accepted  through  November  12, 
1991. 

Before  any  permanent  changes  are 
made  in  the  operating  rule  for  the 
Woodrow  Wilson  Bridge,  a  notice  of 
proposed  rulemaking  will  be  published 
and  comments  on  all  alternatives  under 
consideration  will  be  solicited. 

Comments  are  also  invited  concerning 
any  particular  problems  experienced 
with  this  temporary  schedule.  These 
comments  will  be  evaluated  and 
modifications  may  be  made  or  an 
alternate  temporary  schedule  of 
openings  may  be  established  for  the 
purpose  of  further  evaluation.  All 
comments  received  will  also  be 
considered  along  with  those  received  in 
connection  with  the  permanent 
operating  schedule  rule  change  being 
considered.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  any  recommended 
changes  to  the  temporary  rules.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

This  temporary  rule  serves  the 
immediate  interests  of  highway  traffic 
with  no  expected  significant  adverse 
impacts  on  marine  tragic.  It  is  a 
variation  of  one  of  the  alternative 
opening  schedules  previously  evaluated 
and  is  the  fourth  in  a  series  of  temporary 
rules  being  evaluated  to  gather 
information  for  drafting  a  new 
permanent  rule.  For  these  reasons, 
pursuant  to  5  U.S.C.  553(b),  the  Coast 
Guard  finds  that  good  cause  exists  for 
publishing  this  temporary  rule  without 
publication  of  a  notice  of  proposed 
rulemaking.  Further,  because  the  Coast 
Guard  agrees  that  it  is  not  acceptable  to 
revert  to  the  existing  permanent  rule  on 
the  expiration  of  the  current  temporary 
deviation  on  November  27, 1991,  it  finds, 
pursuant  to  5  U.S.C.  553(d),  that  good 
cause  exists  for  maktng,this  rule 


effective  in  less  than  30  days  after  the 
date  of  publication  hi  the  Federal 
Register. 

Regulatory  Evaluation 

This  temporary  rule  is  considered  to 
be  nan  major  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034. 
February  26, 1^9).  The  economic  Impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  these  regulations  are 
temporary  and  may  be  withdrawn 
earlier  than  scheduled.  They  are  not 
expected  to  have  any  substantial  effect 
on  commercial  navigation  or  on  any 
businesses  that  depend  on  waterbome 
tranapertatioo  for  successful  operations. 

Smafl  Etadtlas 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  US.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  significant  ec(xiomic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "smaU  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  The  Coast  Guard  will  accept 
comments  on  the  economic  impact  on 
small  entities,  in  connection  with  the 
proposal  for  permanent  regulations,  and 
consider  them  at  that  time. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  temporary  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  fh>m  further  environmental 
documentation  in  accordance  with 
section  2.B.24.(5)  of  Commandant 
Instruction  MlMTS.lB.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Brid^ges. 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
follows: 


PART  t17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citatioo  Cor  part  117 
continues  to  read  as  follows: 

Autiiority:  33  U.S.C  499:  48CFR  1.46;  33 
CFR  1.05-1(g);  39  CFR  117.42. 

2.  Section  117.255  is  temporarily 
amended  by  revising  paragraph  (a)(2)  to 
read  as  follows:  (This  is  a  temporary 
rule  and  will  not  appear  in  the  Code  of 
Federal  Regulations). 

9117.29S    Potomac  mvar. 

(a)  •  •  * 

(2)  Need  not  open: 

(i)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  for  the  passage  of 
any  vessel  unless  at  least  2  hours 
advance  notice  is  given  to  the 
bridgetender  at  (202)  727-5522. 

(ii)  For  the  passage  of  any  vessel  from 
5  a.m.  to  9  a.m.  and  from  2  pjn.  to  6  pun- 
on  Mondays  through  FVidays  other  than 
Federal  hohdays. 

(iii)  For  the  passage  of  any  vessel 
from  2  p.m.  to  7  p.m.  on  Saturdays, 
Sundays,  and  Federal  holidays. 

(iv)  For  the  passage  of  any  vessel 
other  than  a  commercial  vessel  with  a 
draft  of  over  20  feet  from  4  a.m.  to  5 
a.m.,  from  9  a.m.  to  10  a.m.,  and  from  6 
p.m.  to  8  p.m.,  on  Mondays  through 
Fridays  other  than  Federal  holidays. 

(v)  For  the  passage  of  recreational 
vessels  from  4  a.m.  to  12  midnight  with 
the  exception  of  one  opening  at  12  noon, 
if  requested,  on  Mondays  through 
Fridays  other  than  Federal  holidays. 

(vi)  For  the  passage  of  recreational 
vessels  from  6  a.m.  to  12  midnight  with 
the  exception  of  one  opening  at  12  noon, 
if  requested,  and  one  opening  at  9  pjn., 
if  requested,  on  Saturdays,  Sundays,  and 
Federal  holidays. 

(vii)  This  temporary  rule  is  effective 
from  November  28. 1991,  through 
January  27, 1962. 
***** 

Dated:  November  2a  1981. 
W.T.  Lsland. 

Rear  Admiral,  US  CoettCttaro  Commander. 
Fifth  Coatt  Guard  DiatncL 
[FR  Doc  91-29480  Filml  11-22-91:  2:37  pm) 
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summary:  This  ftnai  rule  amends  35 
CFR  part  60  to  reflect  the  procedures 
incorporated  into  the  Panama  Canal 
Commission's  information  security 
program  subsequent  to  the  appointment 
of  a  non-U.S.  citizen  as  Administrator 
and  a  U.S.  citizen  as  Deputy 
Administrator.  The  purpose  of  this 
revision  is  to  identify  the  officials 
currently  responsible  for  complying  with 
the  provisions  of  Executive  Order  12356 
regarding  the  identification, 
classification,  declassification, 
safeguarding  and  destiiction  of  security 
information  affecting  the  national 
defense  and  foreign  relations  of  the 
United  States. 

EFFECTIVE  DATE:  November  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Fuller.  Assistant  to  the 
Secretary  for  Commission  Affairs. 
Panama  Canal  Commission.  Telephone: 
202-634-6441  or  Mrs.  Carolyn  H.  Twohy. 
Chief.  Administrative  Services  Division. 
Agency  Records  Officer.  Telephone  in 
Balboa  Heights.  Republic  of  Panama: 
011-507-52-7757. 

SUPPLEMENTARY  INFORMATtON:  The 
Panama  Canal  Commission  is  revising 
its  regulations  dealing  with  procedures 
for  safeguarding  and  handling  of 
classified  information  to  reflect  changes 
created  by  the  appointment  of  a  non- 
U.S.  citizen  as  the  Administrator  and  a 
U.S.  citizen  as  the  Deputy  Administrator 
of  the  Commission.  As  a  result  of  these 
appointments,  the  Deputy  Administrator 
has  assumed  those  responsibilities 
previously  allocated  to  the 
Administrator,  while  the  Director.  Office 
of  Executive  Administration  retains  his 
authority  as  the  senior  official  directing 
and  administering  the  information 
security  program.  Also,  as  a  result  of  the 
appointment  of  a  non-U.S.  citizen  as 
Personnel  Director,  the  Deputy 
Personnel  Director  has  been  designated 
the  official  responsible  for  directing  the 
conduct  of  investigations  of  individuals 
for  the  issuance  of  security  clearances  in 
accordance  with  the  standards  and 
criteria  of  E.0. 10450. 

This  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  and 
it  will  not  have  a  significant  impact  on  a 
number  of  small  business  entities  under 
the  Regulatory  Flexibility  Act.  This  rule 
does  not  contain  information  collection 
lequirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  The 
publication  of  this  notice  is  made  in 
accordance  with  the  Administrative 
Procedure  Act  5  U.C.S.  551  et.  seq. 

List  of  Subjects  in  35  CFR  Part  60 

Classified  Information,  Security 
Information.  Panama  Canal. 


For  the  reasons  set  forth  in  the 
preamble,  the  Panama  Canal 
Commission  amends  35  CFR  Part  60  to 
read  as  follows: 

PART  60-CLASSIFtED  INFORMATtOM 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  E.0. 12356,  47  FR  14874:  32  CFR 
part  2001  (Directive  No.  1,  Information 
Security  Oversight  Office).  47  FR  27636;  E.O. 
104S0. 18  FR  2488:  22  U.S.C.  3611. 

2.  Section  60.1(b)  is  amended  by 
revising  paragraph  (b)(8)  and  adding 
paragraphs  (b)(9)  and  (b)(10)  to  read  as 
follows: 

S  60.1    Authorfty,  scope,  and  definitions. 

(b)  *  •  * 

(8)  Deputy  Administrator  means  the 
U.S.  citizen  incumbent  of  that  position 
or  the  U.S.  citizen  temporarily 
designated  to  assume  the 
responsibilities  set  forth  under  this  part. 
In  the  event  that  the  regular  incumbent 
is  not  serving  in  the  position,  a  senior 
U.S.  citizen  official  of  the  Commission 
listed  in  S  60.4(a)  will  designate  an 
eligible  U.S.  citizen  to  assume  the  duties 
and  responsibilities  of  the  position  as 
set  forth  in  this  part. 

(9)  Director,  Office  of  Executive 
Administration,  "Deputy  Director,  Office 
of  Executive  Administration,"  "Deputy 
Personnel  Director."  and  "Chief. 
Administrative  Services."  are  similarly 
defined  to  mean  the  U.S.  citizen(8) 
temporarily  designated  to  assume  the 
responsibilities  of  the  position  as  set 
forth  in  this  part. 

(10)  DUSD(P)  refers  to  the  Deputy 
Under  Secretary  of  Defense  (Policy). 

3.  Section  60.2  is  amended  by  revising 
paragraphs  (b)(1)  and  (c)  to  read  as 
follows: 

§  60.2    Cofnplianc*  with  Executive  Order 
12356  and  Implementing  directives. 

•        •        •        *        • 

(b)  *  •  • 

(1)  Require  that  a  demonstrable  need 
for  access  to  classified  information  is 
established  before  initiating 
administrative  clearance  procedures, 
and 
***** 

(c)  The  Deputy  Personnel  Director  will 
direct  the  conduct  of  investigations 
relative  to  the  issuance  of  security 
clearances  in  accordance  with  the 
standards  and  criteria  of  Executive 
Order  10450. 

4.  Section  60.3(f)(3)(ii)  is  revised  to 
read  as  follows: 

§  60.3    Ctasstfication  levels,  categories, 
and  limitations. 


(f)  •  *  * 

(3)  *  •  * 

(ii)  The  information  may  reasonably 
be  recovered.  These  reclasssification 
actions  shall  be  reported  promptly  to  the 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (Policy)  for  subsequent 
reporting  to  the  Director  of  the 
Information  Security  Oversight  Office. 

5.  Section  60.4(a)(1)  and  (2)  are 
revised  and  paragraph  (a)(3)  is  added  to 
read  as  follows: 

9  60.4    Umttatlons  on  original  dasstficatlon 
authority. 

(a)  *  *  • 

(1)  The  Deputy  Administrator. 

(2)  The  Director.  Office  of  Executive 
Administration:  and 

(3)  The  Secretary.  Washington  Office. 
«        *        *        *  '      • 

6.  In  S  60.6  the  introductory  text  of 
paragraph  (d)  is  revised  to  read  as 
follows: 

S  60.6    Requirements  for  classification 


(d)  The  Deputy  Administrator  may,  for 
good  cause,  grant  and  revoke  waivers  of 
the  requirement  to  prepare  classification 
guides  for  specified  classes  of 
documents  or  information.  A  decision  to 
waive  the  requirement  should  be  based, 
at  minimum,  on  an  evaluation  of  the 
following  factors: 

•  *        •        *        * 

7.  In  §  60.8  paragraph  (b)  and  the 
introductory  text  of  paragraph  (m)  are 
revised  to  read  as  follows: 

§  60.8    Identification  and  m8rl(ir>gs. 

*  •  *  •  * 

(b)  Each  classified  document  shall  by 
marking  or  other  means,  indicate  which 
portions  are  classified,  with  the 
applicable  classification  level,  and 
which  portions  are  not  classified.  The 
Deputy  Administrator  may,  for  good 
cause,  grant  and  revoke  waivers  of  this 
requirement  for  specified  classes  of 
documents  or  information.  The  Director 
of  the  Information  Security  Oversight 
Office  shall  be  notified  of  any  waivers. 

(m)  National  security  information  that 
is  transmitted  electronically  shall  be 

marked  as  follows: 

•  ft        *        *        * 

8.  In  S  60.9  paragraph  (f)  is  revised  to 
read  as  follows: 

§  60.9    Declassification  and  downgrading. 

***** 

(f)  Classified  information  accessioned 
into  the  National  Archives  of  the  United 
States  from  the  Commission  shall  be 
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declassified  or  downgraded  by  the 
Archivist  of  the  United  Slates  in 
accordance  with  Executive  Order  12350, 
the  directives  of  the  Information 
Security  Oversight  Office,  and 
guidelines  established  by  the  Director. 
Office  of  Executive  Administration  of 
the  Panama  Canal  Commission.  Such 
guidelines  shall  be  reviewed  and 
updated,  if  necessary,  at  least  every  five 
years,  unless  earlier  review  is  requested 
by  the  Archivist. 

9.  In  9  60.10  paragraphs  (a).  (d)(4Hi) 
and  (e)  are  revised  to  read  as  follows: 

{60.10    Access  to  classHtod  informatlOA. 
(a)  A  person  is  eligible  for  access  to 
classified  inlormatton  provided  that  a 
determinatioD  of  trustworthiness  has 
been  made  and  that  such  access  is 
essential  to  the  accomplishment  of 
lawful  and  authorized  Government 
purposes.  The  determinations  of 
eligibility  and  trustworthiness,  referred 
to  in  this  part  as  a  security  clearance, 
shall  be  based  on  such  investigations  as 
the  Panama  Canal  Commission  may 
require.  The  Deputy  Personnel  Director 
shall  be  responsible  for  conducting 
investigations  relative  to  the  issuance  of 
security  clearances  in  accordance  with 
the  standards  and  criteria  of  Executive 
Order  10450,  and  will  maintain  a  Hst 
showing  the  level  of  security  clearances 
granted  to  each  person.  Security 
clearances  will  be  granted  by  the 
Director,  Office  of  Executive 
Administration,  as  provided  in  {  60.14  of 
this  part. 

(d)  •  •  • 
(4)  •  •  • 

(i)  Written  agreements  from  the 
requesters  to  safeguard  the  information 
to  which  they  are  given  access,  as 
permitted  by  Executive  Order  12356  and 
this  part:  and 
•        •        •        *        • 

(e)  If  the  access  requested  by 
historical  researchers  and  former 
Presidential  appointees  requires  the 
rendering  of  services  for  which  fair  and 
equitable  fees  may  be  charged  pursuant 
to  31  U5.C.  9701.  the  requesters  shall  be 
so  notified  and  the  fees  may  be  imposed. 

10.  In  S  60.11  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 


§  60.11    Top  Secret.  Secret, 
ConNtfanMal  Control  OMcar. 


(c)  The  Director,  Office  of  Executive 
Administration  shall  act  on  ail 
suggestions  and  complaints  received  by 
the  Commission  %vith  respect  to  the 
administration  of  Executive  Order  12356 


and  this  part,  and  may  also  recommend 
to  the  Deputy  Adminislnitor  appropriate 
administrative  actions  or  sanctions  to 
correct  abase  or  violation  of  any 
provision  of  that  Order  or  directives 
under  it.  The  Director  of  the  Information 
Security  Oversight  Office  shall  be 
promptly  informed  by  the  agency  when 
such  violations  occur. 

(d)  To  the  extent  required  by 
applicable  laws  and  agency  regulations, 
the  Deputy  Administrator  shall  report  to 
the  Attorney  General  evidence  reflected 
in  classified  information  of  possible 
violations  of  Federal  criminal  law  by  an 
agency  employee  and  of  possible 
violations  by  any  other  person  of  those 
Federal  criminal  laws  specified  in 
guidelines  adopted  by  the  Attorney 
General. 


n.  In  S  60.12  paragraphs  (a),  (d)(3). 
and  (e)  are  revised  to  read  as  follows: 

S  60.12    Mandatory  review  for 
dednsHlcatfoR. 

(a)  Any  United  States  citizen, 
permanent  resident  alien,  federal 
agency,  or  the  government  of  a  U.S. 
state  or  municifwlity  may  request  that 
classified  information  be  reviewed  for 
declassification  by  the  originating 
agency  and  released.  Such  requests 
must  be  submitted  in  *vriting  to  the 
Chief.  Administrative  Services  Division, 
Panama  Canal  Commission.  Unit  2300, 
APO  AA  34011  (or  Panama  Canal 
Commission.  Balboa  Heights.  Republic 
of  Panama).  In  accordance  with  section 
9701  of  title  31.  United  States  Code,  fees 
may  be  applied  to  any  requests  for 
dedassiikation  and  release.  A  request 
need  not  identify  the  information 
requested  by  date  or  title,  but  must 
describe  the  document  or  material 
containing  the  information  with 
sufficient  specificity  to  enable  the 
agency  to  locate  it  with  a  reasonable 
amount  of  effort  Whenever  a  request  is 
deficient  in  its  description  of  the 
information  sought,  the  Chief. 
Administrative  Services  Division  shall 
notify  the  requester  that,  unless 
additional  identifying  information  is 
provided  or  the  scope  of  the  request  is 
narrowed,  the  Commission  will  take  no 
further  action  on  the  request. 
•        •        •        •        * 

(d) 

(3)  Upon  the  denial  w  a  partial  denial 
of  a  request,  the  Chief,  Administrative 
Services  Division  shall  reply  to  the 
requester  and  provide  a  brief  statement 
of  the  reasons  for  the  denial,  a  notice  of 
the  right  to  appeal  the  decision  to  the 
Director,  Offict  of  Executive 
Administration  and  a  notice  that  the 
appeal  most  be  in  writing  and  must  be 


received  by  the  Conmission  within  sixty 
(60)  days  of  receipt  of  the  decision  letter 
by  the  requester.  Appeals  should  be 
addressed  to:  Dirertor,  OfHce  of 
Executive  Administration.  Panama 
Canal  Commission.  Unit  2300.  APO  AA 
34011  (or  Panama  Canal  Commission. 
Balboa  Heights,  Republic  of  Panama). 

(e)  Within  thirty  (30)  days  after  its 
receipt  of  a  proper  appeal  against  an 
initial  decision  not  to  declassify 
information,  the  Director,  Office  of 
Executive  Administration  shall  make 
and  dispatch  the  decision  whether  the 
information  should  be  declassified.  If 
the  Director.  Office  of  Executive 
Administration  is  the  original 
classification  authority  of  the 
information  ander  appeal,  the  Deputy 
Administrator  shall  determine  whether 
the  information  may  be  declassified. 
The  Director,  Office  of  Executive 
Administration  shall,  after  the  decision, 
promptly  make  available  to  the 
requester  any  information  that  is 
declassified  and  which  is  otherwise 
rcleasable.  if  continued  classification  of 
the  requested  information  is  necessary*, 
the  requester  shall  be  notified  of  that 
decision  and  the  reasons  therefor.  If 
requested,  the  appeal  determination 
shall  also  be  communicated  to  any 
referring  agency. 

*        *        •        *        • 

12.  in  S  60l13  paragraphs  (b).  (d).  and 
(e)(1)  are  revised  to  read  as  foUows: 

§  6ai3    Custody  and  storage. 


(b)  Each  bureau  director  and  cbii;f  of 
an  independent  unit  (or  classified 
security  control  officer  as  designated  by 
the  Director,  Office  of  Executive 
Administration]  shall  be  responsible  for 
assuring  that  all  classified  information 
within  that  official's  organization  is 
used,  processed,  stored,  and  transmitt«>d 
only  under  conditions  which  wilt 
provide  adequate  protection  and 
prevent  access  by.  or  dissemination  to. 
unauthorized  persons.  Containers, 
vaults,  alarm  systems,  and  associat(;d 
secunty  devices  procured  after  the 
effective  date  of  this  part  for  the  storage 
and  protection  of  classified  information 
shall  be  in  conformance  with  the 
standards  and  specifications  pubHshcd 
by  the  General  Services  Administration 
and,  to  the  maximum  extent  practicable, 
be  of  the  type  designated  on  its  F'cderal 
Supply  Schedule. 
•        *        *        *        • 

(d)  Each  bureau  director  and  chief  of 
an  independent  unit  (or  classified 
security  control  officer)  is  responsible 
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for  assuring  that  all  personnel  within 
that  ofTiciaT's  organization,  having 
access  to  classified  information,  have  a 
security  clearance  issued  by  the 
Dirc-tor.  Office  of  Executive 
Administration,  see  §  60.14  aiid  §  60.16. 
(e)(1)  Combinations  of  all  repositories 
containing  classified  information  shall 
be  changed  at  least  annually  and 
forwarded  in  double-sealed  envelopes  to 
the  Office  of  Executive  Administration. 
The  double-sealed  envelopes  shall  be 
classified  no  lower  than  the  highest 
category  of  information  contained  in  the 
repositories.  Combinations  to  dial-type 
locks  shall  be  changed  only  by  persons 
having  appropriate  security  clearance, 
and  shall  be  changed  whenever  such 
equipment  is  placed  in  use.  whenever  a 
person  knowing  the  combination  no 
longer  requires  access  to  the 
combination,  whenever  the  equipment  is 
taken  out  of  service,  and  at  least  once 
every  year.  Knowledge  of  combinations 
protecting  classified  information  shall 
be  limited  to  the  minimum  number  of 
persons  necessary  for  operating 
purposes.  Records  of  combinations  shall 
be  classified  no  lower  than  the  highest 
level  of  classified  information  to  be 
stored  in  the  security  equipment 
concerned.  Bureau  directors  and  heads 
of  independent  units  (or  classified 
security  control  officers)  shall  ensure 
that  combinations  of  dial-type  locks 
shall  be  changed  whenever  there  is 
reason  to  suspect  possible  compromise 
of  the  current  combination. 
•        •        *        *        • 

13.  Section  60.14(a)  is  revised  to  read 
as  follows: 

§  60. 1 4    Security  investigations;  training 
and  orientation  of  employees. 

(a)  Requests  for  security  clearances, 
including  changes  in  the  level  of 
clearances,  will  be  forwarded  to  the 
Office  of  Personnel  Administration  for 
background  investigations  and  security 
checks.  The  Deputy  Personnel  Director 
shall  ensure  that  all  necessary 
investigations  are  completed,  and  will 
provide  a  recommendation  on  the 
issuance  of  a  security  clearance  to  the 
Office  of  Executive  Administration.  The 
Director,  Office  of  Executive 
Administration,  in  consideration  of  all 
available  information,  will  determine  if 
a  security  clearance  may  be  issued,  or  if 
ihe  level  may  be  changed,  and  establish 
the  expiration  dale  of  the  clearance. 
«        *        •        *        • 

14.  Section  60.15  is  revised  to  read  as 
follows: 

§  60. 1 S    Debriefing  upon  termination  of 
employment 

(a)  Bureau  directors  and  heads  of 
independent  units  (or  classified  security 


control  officers  as  designated  by  the 
Dire«'tof ,  Office  of  Executive 
Administration)  shall  be  responsible  for 
notifying  the  Office  of  Executive 
Administration  whenever  it  is  necessary 
that  an  employee  be  briefed  or 
debriefed.  Such  notification  should  be  in 
writing  and  be  at  least  sixty  (60)  days, 
or  as  long  as  possible,  in  advance. 

(b)  Bureau  directors  and  heads  of 
independent  units  (or  classified  security 
control  officers)  shall  ensure  that 
debriefings  are  accomplished  for  any 
employee  whose  employment  is 
terminated,  or  scheduled  to  be 
terminated,  or  when  a  temporary 
separation  from  employment  (not  to 
include  leave)  for  sixty  (60)  days  or 
more  has  occurred  or  is  scheduled, 
whenever  the  employee  has  had  access 
to  classified  information  within  the  last 
twelve  calendar  months  of  his 
employment. 

15.  Section  60.17(b)  and  (c)  are  revised 
and  paragraph  (d)  is  added  to  read  as 
follows: 

§  60.17    LoM  or  compromise;  destruction 
of  nonrecord  classified  information. 

*         «         *         •         • 

(b)  The  Deputy  Administrator  or  the 
Director.  Office  of  Executive 
Administration  shall  initiate  a  damage 
assessment  whenever  there  has  been  a 
compromise  of  classified  information 
originated  by  the  Commission  that,  in 
his  judgment,  can  reasonably  be 
expected  to  cause  damage  to  the 
national  security.  Damage  assessments 
shall  be  in  writing  and  shall  conform  to 
the  guidelines  established  by  the 
Information  Security  Oversight  Office, 
as  provided  in  32  CFR  2001.47(b). 

(c)  Nonrecord  classified  information 
that  has  served  its  intended  purpose 
shall  be  destroyed  in  accordance  with 
procedures  and  methods  approved  by 
the  Deputy  Administrator  or  the 
Director.  Office  of  Executive 
Administration.  The  method  of 
destruction  selected  must  preclude 
recognition  or  reconstruction  of  the 
classified  information  or  material. 

(d)  The  Office  of  Executive 
Administration  is  the  only  office  within 
the  Commission  authorized  to  destroy 
classified  documents  which  have  been 
recorded  as  received  and  assigned  a 
control  number. 

Dated:  October  18. 1991. 
Gillwrto  Guardia  F.. 

Administrator. 

(FR  Doc.  91-28389  Filed  11-25-91:  8.45  am) 
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LIBRARY  OF  CONGRESS 

Copyright  Offic* 

37  CFR  Parts  201, 202. 203, 204.  and 
211 

(Oockot  No.  91-41 

Copyright  Office;  F««« 

AOENCV:  Library  of  Congress.  Copyright 

Office. 

ACTION:  Final  regulation. 

summary:  The  Copyright  Office  is 
making  housekeeping  amendments 
correcting  the  fees  appearing  in  its 
regulations  so  that  they  correspond  to 
the  fee  schedule  enacted  into  law  by  the 
"Copyright  Fees  and  Technical 
Amendments  Act  of  1989."  Public  Law 
101-318, 104  Stat.  287.  July  3, 1990. 

EFFECTIVE  DATE:  November  26, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Schrader.  General  Counsel. 
Copyright  Office.  Library  of  Congress, 
Washington,  DC  20559.  Telephone 
number  (202)  707-6380. 

SUPfn^MENTARY  INFORMATION:  The 

"Copyright  Fees  and  Technical 
Amendments  Act  of  1989"  increased  the 
fees  for  all  statutory  fee  services  offered 
by  the  Copyright  Office.  In  addition  to 
increasing  the  fees,  the  Act  also  changed 
the  manner  in  which  the  fees  will  be 
calculated  in  the  case  of  recordation  of 
transfers  and  other  documents  as 
provided  by  section  205,  and  for  the 
issuance  of  certifications  other  than 
additional  certificates  of  registration. 

For  the  recordation,  provided  by 
section  205.  of  a  transfer  of  copyright 
ownership  or  other  document,  the  old 
fee  was  $10  for  a  document  of  six  pages 
or  less  containing  only  one  title.  An 
additional  50  cents  was  charged  for 
each  page  over  six  and  for  each  title 
over  one.  Under  the  new  schedule,  the 
fee  is  $20  for  a  document  covering  one 
title  regardless  of  the  number  of  pages 
plus  $10  for  each  group  of  not  more  than 
10  additional  titles. 

For  the  issuance  of  certifications, 
other  than  an  additional  certificate  of 
registration,  the  old  fee  was  a  flat  $4.(X). 
Under  the  new  fee  schedule,  the  fee  will 
be  $20  for  each  hour  or  fraction  of  an 
hour  consumed  with  respect  thereto. 

We  are  making  the  technical 
adjustments  necessary  to  references  in 
the  regulations  to  recordation  of 
documents  and  to  searches  of  the  public 
record,  in  order  to  make  the  regulations 
consistent  with  the  new  statutory  fee 
schedule.  The  following  parts  of  the 
regulations  are  adjusted:  Part  201  with 
respect  to  recordation  of  documents  in 
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general,  notices  of  termination, 
agreements  between  copyright  owners 
and  public  broadcasting  entities,  and 
contracts  by  cable  systems  located 
outside  the  48  contiguous  states:  part  201 
regarding  notices  of  intention  and 
royalty  accounting  statements  pursuant 
to  17  U.S.C.  115;  part  202  with  respect  to 
the  general  fee  for  recordation  of  a 
document  and  the  fee  for  renewal 
registration;  part  203  with  respect  to  the 
fee  for  preparing  copies  of  records  under 
the  Freedom  of  Information  Act:  and 
part  211  with  respect  to  the  fees  for 
services  associated  with  registration 
and  recordation  of  mask  work  and  mask 
work  documents,  respectively. 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  which  is  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946.  as 
amended  (title  5,  of  U.S.  Code, 
subchapter  II  and  chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 

Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act, 
the  Register  of  Copyrights  has 
determined  and  hereby  certifies  that 
these  regulations  will  have  no 
significant  impact  on  small  business. 

List  of  Subjects 

37  CFR  Part  201 

Cable;  Copyright;  Fees. 
37  CFR  Part  202 

Copyright;  Fees;  Registration. 
37  CFR  Part  203 

Freedom  of  Information  Act.  . 
37  CFR  Part  204 

Privacy  Act.  ^ 


'The  Copyright  OfTice  was  nol  subject  to  Ihe 
Administrative  Procedure  Act  tjcfore  1978.  and  it  is 
nuw  subject  to  it  only  in  areas  specified  by  section 
701(d)  of  the  Copyright  Act  (i.e.  "all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  (17). 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits)  (17  U.S.C.  70e(b)|.  The  Cop>Tight 
Act  does  not  make  Ihe  Office  an  "agency"  as 
defined  in  Ihe  Administrative  Procedure  Ad).  For 
example,  personnel  actions  taken  by  Ihe  Office  are 
nol  subject  to  APA-POIA  requirements. 


37  CFR  Part  211 

Computer  technology. 

Final  Regulations 

In  consideration  of  the  foregoing, 
parts  201,  202,  203,  204,  and  211  of  37 
CFR  chapter  II  are  amended  in  the 
manner  set  forth  below. 

PART  201-QENERAL  PROVISIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  702.  90  Stat.  2541. 17  U.S.C. 
702:  i  201.7  is  also  issued  under  17  U.S.C.  408. 
409.  and  410:  i  201.16  is  also  issued  undei*  17 
U.S.C.  116. 

2.  Section  201.4  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  201.4    Recontotion  of  transfers  and 
certain  ottiw  documents. 

*  •  •  *  • 

(d)  Fees.  For  a  document  covering  not 
more  than  one  title,  the  basic 
recordation  fee  is  $20.  For  additional 
titles,  a  charge  of  $10  is  added  for  each 
group  of  not  more  than  10  titles. 


§201.5    [Amended) 

3.  In  S  201.5,  paragraph  (c)(1) 
introductory  text  and  footnote  2  remove 
the  fee  of  "$10,"  and  add  in  its  place 
"$20." 

4.  Section  201.9  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  201.9    Recordation  of  agreements 
between  copyrlglit  owners  and  public 
broadcasting  entitles. 

•  •  *  «  * 

(b)  For  a  document  covering  not  more 
than  one  title  the  basic  recordation  fee 
is  $20.  For  additional  titles,  a  charge  of 
$10  is  added  for  each  group  of  not  more 
than  10  titles. 
***** 

5.  Section  201.10  is  amended  by 
revising  paragraph  (f)(2]  to  read  as 
follows: 

§  201.10    Notices  of  termlnatloa  of 
transfers  and  llcenaes  covering  extefNtod 
renewal  term. 

***** 

[{)  Recordation.  '  '  ' 

(2)  For  a  document  covering  not  more 
than  one  title  the  basic  recordation  fee 
is  $20.  For  additional  titles,  a  charge  of 
$10  is  made  for  each  group  of  not  more 
than  10  titles. 

•  *  *  *  *  • 

6.  Section  201.12  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


§  201.12    Recordation  of  certain  contracts 
by  caMe  systems  located  outaide  of  ttie 
forty-eight  contiguous  states. 

•  •  •  •  • 

(b)  For  a  document  covering  not  more 
than  one  title  the  basic  recordation  fee 
is  $20.  For  additional  titles,  a  charge  of 
$10  is  added  for  each  group  of  nol  more 
than  10  titles. 


S  201.1*    (Amended] 

7.  In  S  201.18,  paragraph  (e)(1)  remove 
the  fee  of  "$8.00"  and  add  in  its  place 
"$12."  In  paragraphs  (e)(1)  and  (e)(3) 
remove  the  fee  of  "$4.00"  and  add  in  its 
place  "$8." 

§201.19    (Amended] 

8.  In  §  201.19.  paragraphs  (e)(7)(ii)(D) 
and  (f)(7)(iii){D)  remove  the  fee  of 
"$4.00"  and  "$4"  respectively  and  add  in 
each  place  "$8." 

PART  202— REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  Sec.  702.  90  Stat.  2541. 17 
U.S.C.  702;  55  202.19.  202.20.  and  202.21 
are  also  issued  under  17  U.S.C.  407  and 
408. 

§202.3    (Amended] 

2.  In  5  202.3  paragraphs  (b)(4)(ii)(B). 
(b)(5)(ii)(C).  and  (C)(2)  remove  the  fee  of 
"$10."  and  add  in  its  place  "$20." 

§202.17    (Amended] 

3.  In  5  202.17.  paragraph  (e)(2)(ii) 
remove  the  fee  of  "$6."  and  add  in  its 
place  "$12." 

§202.19    (Amended] 

4.  In  5  202.19,  paragraph  (f)(3)  remove 
the  fee  of  "$2,"  and  add  in  its  place  "$4." 

PART  203— FREEDOM  OF 
INFORMATION  ACT:  POUCIES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  Copyright  Act.  Pub.  L.  94-553: 90 
Slat.  2541-2602  (17  U.S.C.  101-710). 

§203.6   (Amended] 

2.  In  5  203.6.  paragraph  (b)(1)  remove 
the  fee  of  "$4."  and  add  in  its  place  "$8"; 
in  paragraph  {b)(2)  remove  the  ".45  per 
page"  and  add  in  its  place,  "a  minimum 
fee  of  $7  for  up  to  15  pages  and  $.45  per 
page  over  15."  In  paragraph  (b)(3) 
remove  the  fee  of  "$10"  and  add  in  its 
place  "$20":  paragraph  (b)(4)  is  revised 
to  read:  "For  the  issuance  of  any 
certification.  $20  for  each  hour  or 
fraction  of  an  hour  consumed  in  respect 
thereto." 
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PART  204— PniVACY  ACT:  POUCtES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

AudMcity:  Copyrighl  Act.  Pub.  L  94-SS3:  90 
Stat  2S41-2602  (17  US.C.  101-710). 

§204.e   (Amencitd] 

2.  In  §  204.6,  paragraph  (a),  remove  the 
language  "computed  at  the  rate  of  $.45 
per  page  for  24  pages  or  less,  and  $.40 
per  page  for  2S  pages  or  more  with  a 
minimum  fee  of  $6.00"  and  add  in  its 
place  "a  minimum  of  $7  for  up  to  15 
pages  and  $.45  per  page  over  15." 

PART  211— MASK  WORK 
PROTECTION 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  17  U.S.C  701:  908. 

2.  In  S  211.3,  paragraph  (a)  is  revised 
to  read  as  follows: 

§211J    Mask  work  taes. 

(a)  The  following  fees  or  charges  are 
established  by  the  Register  of 
Copyri^ts  for  services  relating  to  mask 
works: 
(1)  For  filing  an  application  for 

registration  of  a  mask  work  claim....  S2aO0 

(2)  For  the  recordation  of  a  document 
covering  not  more  than  one  tide,  the 
basic  recordation  fee  is  $20.  For 
additional  titles  over  one,  a  charge  of 
$10  is  added  for  each  group  of  not  more 
than  10  titles: 

(3)  For  a  certified  copy  of  a  certificate 
of  registration.  $8: 

(4)  For  certifications  of  photocopies  of 
other  Copyright  Office  records,  $20  for 
each  hour  or  fraction  of  an  hour 
consumed  with  respect  thereto: 

(5)  For  issuance  of  a  receipt  of 
deposit.  $4; 

(6)  For  each  hour  or  fraction  of  an 
hour  consumed  in  making  and  reporting 
a  routine  search,  or  for  any  related 
services,  $20; 

(7)  For  special  handling  of  an 
application  for  registration  of  a  claim. 
$200: 

(8)  For  any  special  services  not  listed 
above  requiring  a  substantial  amount  of 
time  or  expense,  the  fees  will  be  fixed 
on  the  basis  of  the  cost  of  providing  the 
service. 

•        •        *        •        • 

Dated:  November  12. 1991. 
Ralph  Oman. 

Register  of  Copyrights. 

Approved  by: 
|am«s  BiUiugton, 
The  Librarian  of  Congress. 
ire  Doc  91-27979  Filed  11-25-91:  8:45  am) 
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ENVIRONMENTAL  PROTECTK)N 
AGENCY 

40CFRPart60 

|FRL-4e34-«l 

Standards  of  Performance  for  New 
Stationary  Sources;  Delegation  of 
AuttKNity  to  Knox  County 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Notice  of  delegation. 

summary:  On  |uly  26. 1991,  the  Knox 
County  Department  of  Air  Pollution 
Control  in  the  State  of  Tennessee, 
requested  delegation  of  authority  for 
implementation  and  enforcement  of 
several  standards  in  40  CFR  part  60, 
New  Source  Performance  Standards 
(NSPS). 

EFFEcnvc  DATE  The  effective  date  of 
delegation  is  November  1, 1991. 
AOORCSSCS:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  may  be  examined  diuing 
normal  business  hours  at  the  Agency's 
Regional  Office,  345  Courtland  Street, 
NE.,  Atlanta.  Georgia  30365.  All  reports 
required  pursuant  to  the  newly 
delegated  standards  (identified  below] 
should  be  submitted  to  the  Knox  County 
Department  of  Air  Pollution  Control, 
City/County  Building,  suite  459,  Main 
Avenue.  Knoxville.  Tennessee  37902. 
RW  FURTHER  INFORMATION  CONTACT. 
Leslie  Cox  of  the  EPA  Region  IV  Air 
Programs  Branch  at  the  above  address 
and  telephone  number  (404)  347-2864  or 
(FTS)  257-2864. 

SUPPLEMENTARY  INFORMATION:  Sections 
111(c)(1)  and  112(d)(1)  of  the  Clean  Air 
Act  as  amended,  authorize  EPA  to 
delegate  authority  to  implement  and 
enforce  the  standards  set  out  in  40  CFR 
part  60.  New  Source  Performance 
Standards  (NSPS). 

On  luly  26, 1991.  the  Know  County 
Department  of  Air  Pollution  Control 
requested  delegation  of  several  new  and 
revised  NSPS  standards.  The  following 
standards  were  requested  by  Knox 
County: 

40  CFR  Part  60  Subpart 

Ca — Municipal  Waste  Combustors 

Dc — Small  Industrial-Commercial- 
Institutional  Steam  Generating  Units 
Ea — Municipal  Waste  Combustors 
DDD — Polypropylene,  Polyethylene, 
Polystyrene  and  Poly 
(ethyleneterephthalate)  Manufacturing 
Industries 
III — Volatile  Organic  Compound 
Emissions  from  the  Synthetic 
Organic,  Chemical  Manufacturing 


Industries  (SOCMl),  Air  Oxidation 

Unit  Process 
NNN — Volatile  Organic  Compound 

Emissions  from  the  Synthetic, 

Organic  Chemical  Manufacturing 

Industries  (SOCMI).  Distillation 

Operations 

After  a  thorough  review  of  the 
categories  requested  for  delegation,  the 
Regional  Administrator  determined  that 
delegation  of  NSPS,  subparts  Ca,  Dc,  Ea, 
DDD,  III,  and  NNN  was  appropriate 
with  all  the  conditions  set  forth  in  the 
initial  delegation  letters  of  May  20. 1977: 
December  13, 1985:  March  3, 1986:  )uly  1. 
1988;  )une  1, 1988;  May  1&  1989: 
December  14, 1989;  and  October  29, 
1990,  and  in  EPA  issued  guidance, 
including  a  May  20, 1988.  letter  from 
EPA  to  state  and  local  agencies. 

EPA.  thereby,  delegated  its  authority 
for  40  CFR  part  60,  subpart  Ca,  Dc 
(excluding  {  e0.46c(a)(4)).  Ea.  DDD 
(excluding  S  e0.562-2(c)).  III  (excluding 
§  60.613(e)),  and  NNN  (excluding 
§  60.663(e))  on  November  1, 1991. 

I  certify,  pursuant  to  5  U.S.C  605(b). 
that  this  delegation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  4  of  Executive 
Order  12291. 

Authority:  Section  111  and  112  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  7411  and 
7412). 

Dated:  November  14, 1991. 
Patrick  M.  ToUn, 

Acting  Regional  Administrator.  '  • 

(FR  Doc.  91-28385  Filed  ll-25-«l:  ft45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-39 

(FPMR  Amendn>ent  G-941 

Transportation  and  Motor  Vehicles 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  amends  41 
CFR  part  101-39  to  reflect  changes  to  the 
General  Services  Administration's 
Interagency  Fleet  Management  System 
(IFMS)  that  were  primarily  the  result  of 
Public  Law  99-272.  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985,  the  IFMS  vehicle  consolidation 
effort,  and  the  general  restructuring  of 
the  IFMS  to  provide  more  economical 
vehicle  services  at  the  lowest  cost  to  the 
Federal  Government. 
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EFFCCnvc  date:  November  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  W.  Moses,  Sr.,  Fleet 
Management  Division  (703-557-1273). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  oti  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximize  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-39 

Interagency  fleet  management 
systems. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  part  101-39  is 
amended  as  follows; 

PART  101-39— INTERAGENCY  FLEET 
MANAGEMENT  SYSTEMS 

1.  The  authority  citation  for  part  101- 
39  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 

2-3.  Section  101-39.000  is  revised  to 
read  as  follows: 

§101-39.000    Scope  Of  part 

This  part  prescribes  policies 
governing  the  establishment  and 
operation  of  interagency  fleet 
management  systems  and  operating 
procedures  applicable  to  the  General 
Services  Administration  (GSA) 
Interagency  Fleet  Management  System. 

4.  Section  101-39.003  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§101-39.003    Rnanclng. 

(b)  When  an  agency  other  than  GSA 
operates  an  interagency  fleet 
management  system,  the  financing  and 
accounting  methods  shall  be  developed 
by  GSA  in  cooperation  with  the  agency 
concerned. 

5.  Section  101-39.004  is  revised  to  read 
as  follows: 

§101-39.004    OptkMMl  operations. 

Nothing  in  this  part  shall  preclude  the 
establishment  or  operation  of 
interagency  fleet  management  systems 


by  GSA  or  by  other  agencies  which  are 
to  be  operated  on  the  basis  of  optional 
use  by  executive  or  other  agencies  under 
arrangements  worked  out  between  the 
agencies  concerned  and  GSA. 

Subpart  101-39.1— Establlshmsnt, 
Modification,  and  Discontinuance  of 
Interagency  Flost  Management 
Systems 

6.  Section  101-39.100  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§101-39.100    GeneraL 

*  •  *  •  • 

(e)  Except  as  provided  in  this  subpart, 
all  Government  motor  vehicles 
subsequently  acquired  for  official 
purposes  by  fully  participating  agencies 
which  are  stored,  garaged,  or  operated 
within  the  defined  mandatory  use 
service  area  of  a  fleet  management 
system  shall  also  be  consolidated  into 
and  operated  under  the  control  of  that 
system. 

(f)  Fleet  management  systems 
established  under  this  subpart  provide 
for  furnishing  motor  vehicles  and  related 
services  to  executive  agencies.  So  far  as 
practicable,  these  services  will  also  be 
furnished  to  any  mixed-ownership 
corporation,  the  District  of  Columbia,  or 
a  contractor  authorized  under  the 
provisions  of  Federal  Acquisition 
Regulation.  48  CFR  part  51.  subpart  51.2, 
upon  request.  Such  services  may  be 
furnished,  as  determined  by  the 
Administrator,  GSA,  through  the  use, 
under  rental  or  other  arrangements,  of 
motor  vehicles  of  private  fleet  operators, 
commercial  companies,  local  or 
interstate  common  carriers,  or 
Government-owned  motor  vehicles,  or 
combinations  thereof. 

7.  Section  101-39.101  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§  101-39.101    NoUec  of  intention  to  begin  a 
study. 

The  Administrator.  GSA,  will 
ascertain  the  possibilities  of  economies 
to  be  derived  through  the  establishment 
of  a  fleet  management  system  in  a 
specific  geographical  area.  After 
preliminary  investigation,  he  or  she  will 
notify  the  head  of  each  agency 
concerned  at  least  30  calendar  days  in 
advance  of  the  intent  to  conduct  a  study 
to  develop  data  and  justification  as  to 
the  feasibility  of  establishing  a  fleet 
management  system.  The  notification,  in 
writing,  will  include: 

(a)  The  approximate  geographical 
area  to  be  included  in  the  study, 
including  a  defined  mandatory  use 


service  area  and  an  optional  use  service 
area:  and 


8.  Section  101-39.102  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§101-39.102    Oetermmatione. 

•        •        *        •        • 

(a)  A  description  of  the  proposed 
operation  (including  Government-owned 
vehicles  operated  by  contractors) 
covering  the  types  of  service  and  the 
geographic  area  (including  the  defined 
mandatory  and  optional  use  service 
areas)  and  executive  agencies  or  parts 
of  agencies  to  be  served; 

9.  Section  101-39.102-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

1101-39.102-1    Records,  tadNtiaa, 


(b)  The  Administrator  of  General 
Services  will  furnish  a  copy  of  each 
determination,  with  a  copy  of  the 
schedule  of  proposed  transfer  of  motor 
vehicles,  records,  facilities,  personneL 
and  appropriations,  to  the  Director, 
OMB.  and  to  each  agency  affected. 

10.  Section  101-39.104-1  is  amended 
by  revising  the  heading  and  paragraphs 
(a)  and  (b)(2)  to  read  as  follows: 

§101-39.104-1    ConsoNdations  mto  a  fleet 
menagement  system. 

(a)  All  Government-owned  motor 
vehicles  acquired  by  executive  agencies 
for  official  purposes  which  are  operated, 
stored,  or  garaged  within  a  defined 
mandatory  use  service  area  of  an 
established  fleet  management  system 
and  other  related  equipment  and 
supplies  shall,  when  requested  by  the 
Administrator,  GSA.  in  accordance  with 
a  determination,  be  transferred  to  the 
control  and  the  responsibility  of  the  fleet 
management  system.  Those  vehicles 
specifically  exempt  by: 

(1)  Section  101-39.106  and  {  101- 
39.107, 

(2)  In  the  determination  establishing 
the  fleet  management  system, 

(3)  A  subsequent  determination  by  the 
Administrator,  GSA,  or 

(4)  The  decision  of  the  Director,  OMB, 
are  not  required  to  be  transferred  into 
the  fleet  management  system.  Facilities, 
personnel,  records,  and  appropriations, 
as  determined  by  the  Director,  OMB, 
pursuant  to  i  101-39.102-1,  shall  be 
included  in  the  transfer. 

(b)  *  •  * 
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(2)  Forward  a  signed  copy  to  the 
Controller.  Federal  Supply  Service. 
GSA: 


11.  Section  101-39.105  is  revised  to 
read  as  follows: 

§t01-39.10S    Otocontlnuance  or 
curtaUment  of  service. 

(a)  If,  during  any  reasonable  period 
not  exceeding  2  successive  fiscal  years, 
no  economies  or  efficiencies  are  realized 
from  the  operation  of  any  fleet 
management  system,  the  Administrator, 
GSA.  will  discontinue  the  fleet 
management  system  concerned. 

(b)  The  Administrator,  GSA,  may 
discontinue  or  curtail  a  fleet 
management  system  when  he  or  she 
determines  that  sufficient  economies  or 
efficiencies  have  not  resulted  from  the 
operation  of  that  fleet  management 
system.  The  .Administrator,  GSA,  will 
give  at  least  60  calendar  days  notice  of 
his  or  her  intent  to  the  heac^  of 
executive  agencies  affected  and  to  the 
Director.  OMB.  before  taking  actioa 

12.  Section  101-39.105-2  is  amended 
by  revising  paragraph  [a]  to  read  as 
follows: 

§  101-3».1OS-2    Agency  requests  to 
wtthdmv  perttcipetion. 

(a)  Executive  agencies  receiving  motor 
vehicle  services  from  fleet  management 
systems  may  request  discontinuance  or 
curtailment  of  their  participation  after  1 
year  of  participation,  unless  a  different 
time  period  has  been  mutually  agreed  to. 
or  if  the  need  for  these  services  ceases. 
Requests  shall  be  submitted  to  the 
Administrator,  GSA.  with  factual 
justification. 

13.  Section  101-39.106  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  101-39.106    UnHnrited  exemptions. 

Unlimited  exemptions  from  inclusion 
in  the  fleet  management  system  are 
granted  to  the  specific  organizational 
units  or  activities  of  executive  agencies 
listed  below.  Unlimited  exemptions  do 
not  preclude  agencies  from  requesting 
fleet  management  services,  if  available, 
under  optional  use  arrangements.  Such 
optional  use  services  must  be  authorized 
under  the  provisions  of  Executive  Order 
10579  and  40  U.S.C.  47Z. 

•  •  *  e  • 

14.  Section  101-39.107  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows. 

§101-39.107    Umited  exemptlone. 

•        •        •        •        * 

(a)  Special-purpose  motor  vehicles. 
Motor  vehicles  acquired  for  special 


purposes  and  which,  because  of  special 
design,  use.  or  flxed  special  equipment, 
cannot  advantageously  be  included  in  a 
consolidated  operation;  or 

(b)  Motor  vehicles  operated  outside 
the  defined  geographical  area  of  the 
fleet  management  system.  Motor 
vehicles  which  are  operated  almost 
entirely  outside  the  defined  mandatory 
use  area  of  the  fleet  management 
system. 

Subpart  101-39.2— QSA  kiteragancy 
Fteet  Management  System  Servlcee 

15.  The  heading  for  subpart  101-39JJ  is 
revised  as  set  forth  above, 

16.  Sections  101-39.200. 101-39.201. 
101-39.202. 101-39.203.  and  101-39.204 
are  revised  to  read  as  follows: 

§101-39.200    Scope. 

This  subpart  defines  the  procedures 
for  acquiring  motor  vehicles  and  related 
services  provided  by  the  General 
Services  Administration  (GSA) 
Interagency  Fleet  Management  System 
(IFMS).  Local  transportation  services  for 
Government  personnel  and  property 
may  be  pro\'ided  by  the  GSA  IFMS  to 
efficiently  meet  the  authorized 
requirements  of  participating  agencies. 
These  services  may  be  furnished 
through  commercial  rental  companies, 
private  sector  fleet  operators,  local  or 
interstate  common  carriers,  the 
Government,  or  ■  combination  of  the 
above. 

§101-39.201    Services  avaHabie. 

GSA  Interagency  Fleet  Management 
System  (IFMS)  vehicles  and  services 
shall  be  used  in  connection  with  official 
business  and  incidental  use  as 
prescribed  by  rule  by  the  head  of  the 
agency  in  conformance  with  section  503 
of  the  Ethics  Reform  Act  of  1989  (Pub.  L 
101-194)  only.  Available  GSA  IFMS 
services  may  iixclude  any  or  all  of  the 
following: 

(a)  Motor  vehicles  for  indefinite 
assignment: 

(b)  Commercial  motor  vehicles  for 
daily  or  short-term  use.  exclusive  of 
temporary  duty  requirements; 

(c)  GSA  IFMS  dispatch  vehicles  for 
short-term  use.  where  available.  This 
service  is  generally  limited  to  locations 
where  there  is  no  conunercial 
alternative: 

(d)  Shuttle  run  or  similar  services; 
(ej  Driver  services;  and 

(f)  Other  related  services,  including 
servicing,  fueling,  and  storage  of  motor 
vehicles. 

§  101-39.202    Contractor  authorized 
•ervtcee. 

(a)  Authorized  contractors  and 
subcontractor*  shall  use  related  GSA 


Interagency  Fleet  Management  System 
(IFMS)  services  solely  for  official 
purposes. 

(b)  To  the  extent  available,  authorized 
contractors  and  subcontractors  may  use 
GSA  IFMS  service*  on  a  reimbursable 
basis  to  provide  maintenance,  repair, 
storage,  and  service  station  services  for 
Government-owned  or  -leased 
equipment  which  is  not  controlled  by  a 
GSA  IFMS  fleet  management  center,  or 
for  authorized  contractor-owned  or 
-leased  equipment  used  exclusively  in 
the  performance  of  Government 
contracts. 

(c)  Contractor  use  of  GSA  IFMS 
services  will  be  allowable  only  to  the 
extent  provided  in  Federal  Acquisition 
Regulation.  48  CFR  part  51.  subpart  51.2. 

(d)  Use  of  GSA  IFMS  vehicles  in  the 
performance  of  a  contract  other  Ihtm  a 
cost-reimbursement  contract  requires 
preapproval  by  the  Administrator  of 
GSA.  Such  requests  shall  be  submitted 
through  the  Director,  Fleet  Management  ■ 
Division.  GSA,  Attn:  FBF.  Washington. 
DC  20406. 

§101-39.203    Obtaining  motor  vehicle*  for 
short-term  u*e. 

Any  participating  Federal  agency, 
bureau,  or  activity  may  obtain  vehicles 
for  short-term  local  use  through  the  GSA 
Interagency  Fleet  Management  System    . 
(IFMS).  Short-term  use  vehicles  may  be 
provided  through  Military  Traffic 
Management  Command  (MTMC) 
agreements  with  commercial  firms  or. 
where  available,  through  GSA  IFMS 
dispatch  services.  This  support  is 
available  for  official  use  performed 
locally  or  within  commuting  distance  of 
an  employee's  designated  post  of  duty. 
Arrangements  for  these  vehicles  will  be 
made  by  the  GSA  IFMS  fleet 
management  center  serving  the  local 
area.  The  requesting  agency  official  or 
employee  must  be  authorized  to  place 
orders  for  vehicle  support  and  provide  a 
complete  billing  address  and  GSA  billed 
office  address  code  (BOAC)  at  the  time 
an  order  is  placed.  Agencies  requiring  a 
BOAC  may  obtain  one  by  contacting 
any  General  Services  Administration 
IFMS  fleet  management  center. 

§101-39.204    Obtaining  motor  vehicle*  for 


Motor  vehicles  and  related  services  of 
the  GSA  Interagency  Fleet  Management 
System  (IFMS)  are  provided  to 
requesting  agencies  under  the  following 
procedures.  When  competing  requests 
are  received,  priority  will  be  given  to  a 
fully  participating  agency  over  an  other 
than  fully  participating  agency. 
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(a)  Federal  agencies  or  parts  thereof 
that  meet  the  following  conditions  are 
considered  fully  participating: 

(1)  All  agency-owned  motor  vehicles 
have  been  consolidated  into  die 
supporting  GSA  IFMS  fleet  management 
center,  and  no  agency-owned  vehicles, 
with  the  exception  of  approved 
exemptions,  are  operated  in  the  defined 
mandatory  use  service  area  of  the 
supporting  GSA  fleet  management 
center 

(2)  No  vehicles  were  available  to 
consolidate,  but  total  reliance  is  placed 
on  the  supporting  GSA  IFMS  fleet 
management  center  or  the  GSA  IFMS  as 
a  whole  to  meet  all  motor  vehicle 
requirements,  and  no  agency-owned 
vehicles  are  operated  in  the  defined 
mandatory  use  service  area  of  the 
supporting  GSA  fleet  management 
center 

(3)  The  agency  would  otherwise 
qualify  under  paragraph  (a)  (1)  or  (2)  of 
this  section  but  has  been  authorized  by 
GSA  to  purchase  or  commercially  lease 
motor  vehicles  because  the  GSA  IFMS 
was  unable  to  supply  its  requirements. 

(b)  Fully  participating  agencies  may 
request  indefinite  assignment  of 
vehicles,  regardless  of  number,  from  the 
supporting  IFMS  fleet  management 
center.  Assignment  may  be  made  at  that 
level,  subject  to  availability.  If  the 
required  vehicles  are  not  available,  a 
written  request  shall  be  sent  to  the 
General  Services  Administration.  Attn: 
FBF.  Washington.  DC,  20406,  To  be 
considered,  the  request  shall  include  the 
following: 

(1)  Certification  that  concurrence  has 
been  obtained  from  the  designated 
agency  fleet  manager  or  other 
designated  headquarters-level  oHicial 
and  that  other  means  of  transportation 
are  not  feasible  or  cost-effective; 

(2)  The  number  and  types  of  vehicles 
required,  of  which  passenger  vehicles 
are  limited  to  compact  or  smaller  unless 
the  agency  head  or  designee  has 
certified  that  larger  vehicles  are 
eHsential  to  the  agency's  mission; 

•   (3)  Location  where  the  vehicles  are 
needed; 

(4)  Date  required,  including  earliest 
and  latest  acceptable  dates; 

(5)  Anticipated  length  of  assignment: 

(6)  Projected  utilization,  normally  in 
terms  of  miles  per  month  or  year 

(7)  Certification  of  funding; 

(B)  Billing  address  and  billed  office 
address  code  (BOAC); 

(9)  Agency  contact,  including  name, 
address,  and  telephone  number, 

(10)  Office,  program,  or  activity 
requiring  the  vehicles; 

(11)  A  statement  that  the  agency  does 
or  does  not  request  authority  to 
commercially  lease,  and  the  anticipated 


duration  of  the  lease,  should  GSA  be 
unable  to  provide  the  vehicles. 

(c)  Federal  agencies  that  meet  the 
following  conditions  are  considered 
other  than  fully  participating: 

(1)  Vehicles  have  been  acquired  from 
other  sources  for  reasons  other  than  the 
inability  of  the  GSA  IFMS  to  supply  the 
required  vehicles,  except  those 
designated  as  exempt  vehicles  as 
determined  by  the  GSA  IFMS; 

(2)  Cost  reimbursable  contractors 
authorized  to  utilize  GSA  IFMS  motor 
vehicles  when  they  represent 
participating  agencies; 

(3)  Other  authorized  users  of  the  GSA 
IFMS. 

(d)  Other  than  fully  participating 
agencies  must  contact  the  supporting 
GSA  IFMS  fleet  management  center  to 
ascertain  vehicle  availability,  regardless 
of  the  number  required.  If  the  vehicles 
are  available,  assignment  shall  be  made. 
When  the  supporting  GSA  IFMS  fleet 
management  center  determines  that  the 
requested  vehicles  are  not  available,  the 
requesting  activity  shall  make  a  record 
of  contact  to  document  compliance  with 
the  mandatory  first  source  of  supply 
requirement  No  further  authorizations 
from  GSA  are  required  for  the  agency  to 
execute  a  commercial  lease  from 
sources  established  by  the  GSA 
Automotive  Commodity  Center  or  the 
agency,  provided  that  such  agency  has 
Congressional  authority  to  lease  motor 
vehicles  and: 

(1)  All  applicable  procurement 
regulations  (e.g.,  Federal  Acquisition 
Regulation  (FAR))  and  internal  agency 
acquisition  regulations  are  observed: 

(2)  The  requirements  of  part  101-38  of 
this  chapter  regarding  fuel  economy. 
Government  identification  and  marking, 
etc..  are  adhered  to; 

(3)  The  agency  fleet  manager  or 
designee  retains  responsibility  for  fleet 
oversight  and  reporting  requirements 
under  Public  Law  99-272:  and 

(4)  Other  than  fully  participating 
agencies  that  choose  not  to 
commercially  lease  may  utilize  the 
procedures  for  full  participants  in 
paragraph  (b)  of  this  section,  on  the 
understanding  that  fully  participahng 
agencies  will  receive  priority 
consideration. 

§101-39.205   I  Removed  and  Reaervedl 

17.  Section  101-39.205  is  removed  and 
reserved. 

18.  Sections  101-39.206. 101-39J»7. 
and  101-39.206  are  revised  to  read  as 
follows: 

S  101-39.209    Seaaonal  or  unusual 
requirements. 

Agencies  or  activities  having 
seasonal,  peak,  or  unusual  requirements 


for  vehicles  or  related  sen  ices  shall 
inform  the  GSA  IFMS  fleet  management 
center  as  far  in  advance  as  possible. 
Normally,  notice  shall  be  given  not  less 
than  3  months  in  advance  of  the  need. 
Requests  for  vehicles  for  other  than 
indefinite  assignment  will  usually  be 
filled  for  agencies  participating  fully 
with  the  GSA  IFMS,  provided  resources 
permit.  Other  than  fully  participating 
agencies  will  normally  not  be 
accommodated  for  seasonal,  peak,  or 
unusual  vehicle  requirements. 

i  101-39,207    RaiinbuiaeHiem  for  aervices. 

(a)  GSA  Regional  Administrators  will 
issue,  as  appropriate,  regional  bulletins 
announcing  the  GSA  vehicle  rental  rates 
applicable  to  their  respective  regions. 

(b)  The  using  agency  will  be  billed  for 
GSA  Interagency  Fleet  Management 
System  (IFMS)  services  provided  for 
under  this  part  at  rates  fixed  by  GSA. 
Such  rates  are  designed  to  recover  all  ' 
GSA  IFMS  fixed  and  variable  costs. 
Rates  will  be  reviewed  and  revised 
periodically  to  determine  that 
reimbursement  is  sufficient  to  recover 
applicable  costs.  Failure  by  using 
agencies  to  reimburse  GSA  for  vehicle 
services  will  be  cause  for  GSA  to 
terminate  motor  vehicle  assignments. 

(c)  IFMS  services  provided  to 
authorized  Government  contractors  and 
subcontractors  will  be  billed  to  the 
responsible  agency  unless  such  agency 
requests  that  the  contractor  be  billed 
directly.  In  case  of  nonpayment  by  a 
contractor,  GSA  will  bill  the  responsible 
agency  which  authorized  the 
contractor's  use  of  GSA  IFMS  ser\'ices. 

(d)  Using  agencies  will  be  billed  for 
accidents  and  incidents  as  described  in 
S  101-39.406,  Agencies  may  also  be 
charged  administrative  fees  when 
vehicles  are  not  properly  maintained, 
repaired,  or  when  the  vehicle  is  subject 
to  abuse  or  neglect. 

(e)  Agencies  may  be  charged  for 
recovery  of  expenses  for  repairs  or 
services  to  GSA  IFMS  vehicles  which 
are  not  authorized  by  the  GSA  IFMS 
either  through  preventive  maintenance 
notices,  approval  from  a  GSA 
Maintenance  Control  Center,  or 
approval  from  a  GSA  fleet  management 
center,  per  instructions  in  the  operator's 
guide  issued  with  eadi  vehicle.  Excess 
costs  relating  to  the  failure  to  utilize 
self-serx'ice  gasoline  pumps  or  the 
unnecessary  use  of  premium  grade 
gasoline  may  also  be  recovered  from 
using  agencies  (see  §  101^38.401-2  of 
this  chapter). 
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§  101-39.209    VttiiclM  rtmovMl  from 
deftn«<l  ar«as. 

(a)  Nonnally.  vehicles  shall  not  be 
permanently  operated  outside  the 
geographical  area  served  by  the  issuing 
GSA  IFMS  fleet  management  center. 
However,  when  agency  programs 
necessitate  vehicle  relocation  for  a 
period  exceeding  90  calendar  days,  the 
agency  shall  notify  the  issuing  GSA 
IFNiS  fleet  management  center  of  the 
following: 

(1)  The  location  at  which  the  vehicles 
are  currently  in  use; 

(2)  The  date  the  vehicles  were  moved 
to  the  present  location;  and 

(3)  The  expected  date  the  vehicles  will 
be  returned  to  the  original  location. 

(b)  When  vehicles  will  be 
permanently>elocated  outside  the  area 
scp<fe3^ByThe  issuing  GSA  IFMS  fleet 
m-inagement  center,  the  affected  GSA 
IF^IS  fleet  manager  will  ascertain  if  the 
using  agency  is  fully  participating  at  the 
ne«i.location  (see  9  101-39.204).  If  this 
criterion  is  met,  the  vehicle  will 
normally  be  transferred  to  the  GSA 
IFMS  fleet  management  center  nearest 
the  new  location.  If  the  agency  is  other 
than  a  full  participant,  the  transfer  will 
be  treated  as  a  request  for  additional 
vehicles  at  the  new  location. 

Subpart  101-39.3 — Use  and  Car*  of 
GSA  Interagency  Fleet  Management 
System  Vehictes 

19.  llie  heading  for  subpart  101-39.3  is 
revised  as  set  forth  above. 

20.  Section  101-39.300  is  revised  to 
read  as  follows: 

§101-39.300    General. 

(a)  The  objective  of  the  General 
Services  Administration  (GSA) 
Interagency  Fleet  Management  System 
(IFMS)  is  to  provide  e^cient  and 
economical  motor  vehicle  and  related 
services  to  participating  agencies.  To 
attain  this  objective,  policies  and 
procedures  for  use  and  care  of  GSA 
IFMS  vehicles  provided  to  an  agency  or 
activity  are  prescribed  in  this  subpart. 

(b)  To  operate  a  motor  vehicle 
furnished  by  the  GSA  IFMS.  civilian 
employees  of  the  Federal  Government 
shall  have  a  valid  State,  District  of 
Columbia,  or  Commonwealth  operator's 
license  for  the  type  of  vehicle  to  be 
operated  and  some  form  of  agency 
identification.  Non-Government 
personnel,  such  as  contractors,  shall 
have  a  valid  license  for  the  type  of 
equipment  to  be  operated  when  using 
vehicles  supplied  by  the  GSA  IFMS  (this 
may  inchide  a  Commercial  Driver's 
License).  All  other  vehicle  operators, 
and  Fedt:ial  civilian  employees  that 
have  a  valid  civilian  operator's  license, 


but  not  for  the  type  of  equipment  to  be 
operated,  must  have  in  their  possession 
an  Optional  Form  346.  U.S.  Government 
Motor  Vehicle  Operator's  Identiflcation 
Card,  for  the  type  of  equipment  to  be 
operated.  Specific  regulations  covering 
procedures  and  qualifications  of 
Covemment  motor  vehicle  operators  are 
contained  in  5  CFR  part  930,  issued  by 
the  Office  of  Personnel  Management. 

(c)  To  operate  a  motor  vehicle 
furnished  by  GSA.  drivers  and 
occupants  shall  wear  safety  belts 
whenever  the  vehicle  is  in  operation. 
The  vehicle  operator  shall  ensure  that 
all  vehicle  occupants  are  wearing  their 
safety  belts  prior  to  operating  the 
vehicle. 

(d)  Reasonable  diligence  in  the  care  of 
GSA  IFMS  vehicles  shall  be  exercised 
by  using  agencies  and  operators  at  all 
times.  Officials  or  employees  failing  to 
take  proper  care  of  motor  vehicles 
issued  to  them  may  be  refused  further 
authorization  to  use  GSA  IFMS  vehicles 
after  reasonable  notice  has  been 
provided  by  GSA  to  the  head  of  the 
local  activity  concerned. 

21.  Section  101-39.301  is  amended  by 
revising  the  introductory  text  and 
paragraph  (d)  to  read  as  follows: 

§  101-39J01    UtWzatton  gukteOnee. 

The  following  guidelines  may  be 
employed  by  agencies  requesting  GSA 
Interagency  Fleet  Management  System 
(IFMS)  services  or  by  GSA  to  determine 
whether  miles  traveled  necessitate  a 
full-time  vehicle  assignment.  Agencies 
should  be  able  to  justify  the  retention  of 
vehicles  not  meeting  utilization 
guidelines  described  below. 

(d)  Other  trucks  and  special  purpose 
vehicles.  Utilization  guidelines  for  other 
trucks  and  special  purpose  vehicles 
have  not  been  established.  However,  the 
head  of  the  local  office  of  the  agency  or 
his/her  designee  shall  cooperate  with 
GSA  IFMS  fleet  management  center 
personnel  in  studying  the  use  of  this 
equipment  and  take  necessary  action  to 
ensure  that  it  is  reasonably  utilized  or 
returned  to  the  issuing  GSA  IFMS  fleet 
management  center. 

22.  Sections  101-39.302  and  101-39.303 
are  revised  to  read  as  follows: 

§101-39.302    Rotation. 

GSA  Interagency  Fleet  Management 
System  (IFMS)  vehicles  on  high  mileage 
assignments  may  be  rotated  with  those 
on  low  mileage  assignments  to  assure 
more  imiform  overall  fleet  utilization.  In 
cases  where  the  continued  use  of  a 
vehicle  is  essential  but  its  miles  traveled 
are  not  consistent  with  utilization 
guidelines,  the  using  agency  may  be 
required  to  justify,  in  writing,  retention 


of  the  vehicle.  Each  GSA  IFMS  fleet 
manager  will  decide  on  a  case-by-case 
basis  which  vehicles,  if  any,  will  be 
rotated  based  upon  vehicle  type,  vehicle 
location,  location  and  availability  of 
replacement  vehicles,  and  the  mission  of 
the  using  agency. 

§101-39.303    Maintenance. 

In  order  to  ensure  uninterrupted 
operation  of  GSA  Interagency  Fleet 
Management  System  (IFMS)  vehicles, 
safety  and  preventive  maintenance 
inspections  will  be  performed  at 
regularly  scheduled  intervals  as  directed 
by  GSA.  Users  of  GSA  IFMS  vehicles 
shall  comply  with  the  safety  and 
preventive  maintenance  notices  and 
instructions  issued  for  the  vehicle. 

23.  Section  101-39.304  is  revised  to 
read  as  follows: 

§101-39.304    Modification  or  Installation 
of  accessory  aquipment 

The  modification  of  a  GSA 
Interagency  Fleet  Management  System 
(IFMS)  vehicle  or  the  permanent 
installation  of  accessory  equipment  on 
these  vehicles  may  be  accomplished 
only  when  approved  by  GSA.  For  the 
purpose  of  this  regulation,  permanent 
installation  means  the  actual  bolting, 
fitting,  or  securing  of  an  item  to  the 
vehicle.  Such  modification  q^ 
installation  of  accessory  equipment 
must  be  considered  by  the  agency  as 
essential  for  the  accomplishment  of  the 
agency's  mission.  The  request  for  such 
modification  or  installation  shall  be 
forwarded  to  the  appropriate  GSA  IFMS 
regional  fleet  manager  for  consideration. 
Accessory  equipment  or  other  after- 
market  items  which  project  an 
inappropriate  appearance,  such  as  radar 
detectors,  will  not  be  used  on  GSA  IFMS 
vehicles.  Decorative  items  (i.e..  bumper 
stickers  and  decals)  will  not  be  used  on 
IFMS  vehicles  unless  authorized  by  the 
Director,  Fleet  Management  Division, 
GSA. 

24.  Section  101-39.305  is  revised  to 
read  as  follows: 

§101-39.305    Storage. 

(a)  GSA  Interagency  Fleet 
Management  System  (IFMS)  vehicles 
shall  be  stored  and  parked  at  locations 
which  provide  protection  from  pilferage 
or  damage.  In  the  interest  of  economy, 
no  cost  storage  shall  be  used  whenever 
practicable  and  feasible. 

(b)  The  cost  of  parking  and  storing 
GSA  IFMS  vehicles  is  the  responsibility 
of  the  using  agency.  Prior  to  the 
procurement  of  other  than  temporary 
parking  accommodations  in  urban 
centers  (see  §  101-18.102),  agencies  shall 
determine  the  availability  of 
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Government-owned  or  -controlled 
pairing  space  in  accordance  with  the 
provisions  of  1 101-17.101-6, 

25.  Section  101-39.306  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (d).  (g)(1).  (g)(2) .  and  (g)(4) 
to  read  as  follows: 

§101-99JM   Operator's  pectat 

The  GSA  Interagency  Fleet 
Management  System  (IFMS)  will 
provide  each  system  vehicle  with  an 
operator's  packet  containing  the 
following  information  and  instructions. 
This  information  should  remain  in  the 
vehicle  at  all  times,  except  when 
inconsistent  with  authorized  undercover 
operations. 

•  •        *        *        * 

(d)  The  telephone  numbers  of 
responsible  GSA  IFMS  fleet 
management  center  employees  to  be 
called  in  case  of  accident  or  emergency: 

•  •        •        «        • 

(g)  *  *  • 

(1)  Standard  Form  91,  Operator's 
Report  of  Motor  Vehicle  Accident; 

(2)  Standard  Form  94,  Statement  of 
Witness: 

«        •        *        *        • 

(4)  Optional  Form  28,  Data  Bearing 
Upon  Scope  of  Employment  of  Motor 
Vehicle  Operator. 

•  •        *        *        * 

26.  Section  101-39.307  is  revised  to 
read  as  follows: 

§101-39.307    Grounds  for  withdrawal  of 


GSA  may  withdraw  the  issued  vehicle 
from  further  use  by  the  agency  or  its 
contractor  if  it  is  determined  that  the 
using  agency  has  not  complied  with  the 
provisions  of  subpart  101-39.3,  that  the 
vehicle  has  not  been  maintained  in 
accordance  with  GSA  IFMS 
maintenance  standards,  that  the  vehicle 
has  been  used  Improperly,  or  that  the 
using  agency  has  not  reimbursed  GSA 
for  vehicle  services.  Improper  use 
includes,  but  is  not  limited  to,  credit 
card  abuse  and  misuse,  continued 
violation  of  traffic  ordinances,  at-fault 
accidents,  reckless  driving,  driving  while 
intoxicated,  use  for  other  than  official 
purposes,  and  incidental  use  when  not 
authorized  by  the  using  agency. 

Subpart  101-39.4— AccMants  and 
Ctaima 

27.  Section  101-39.400  is  revised  to 
read  as  follows: 


§101-39.400 

Officials,  employees,  and  contractors 
responsible  for  the  operation  of  General 
Services  Administration  (GSA) 
Interagency  Fleet  Management  System 


(IFMS)  vehicles  shall  exercise  every 
precaution  to  prevent  accidents.  In  case 
of  an  accident,  the  employee  or  official 
concerned  shall  comply  with  the 
procedures  established  by  this  subpart. 

28.  Section  101-39.401  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  (a)(1).  (b)  and  (c)  to  read 
as  follows: 

§101-39.401    fteporting  of  accidents. 

(a)  The  operator  of  the  vehicle  is 
responsible  for  notifying  the  following 
persons  immediately,  either  in  person, 
by  telephone,  or  by  facsimile  machine  of 
any  accident  in  which  the  vehicle  may 
be  involved: 

(1)  The  manager  of  the  GSA  IFMS 
fleet  management  center  issuing  the 

vehicle: 

«        *        •        •        • 

(b)  In  addition,  the  vehicle  operator 
shall  obtain  and  record  information 
pertaining  to  the  accident  on  Standard 
Form  91.  Operator's  Report  of  Motor 
Vehicle  Accident.  Only  one  copy  of  the 
Standard  Form  91  is  required.  When 
completed,  the  Standard  Foirn  91  shall 
be  given  to  the  vehicle  operator's 
supervisor.  The  vehicle  operator  shall 
also  obtain  the  names,  addresses,  and 
telephone  numbers  of  any  witnesses 
and.  wherever  possible,  have  witnesses 
complete  Standard  Form  94.  Statement 
of  Witness,  qpd  give  the  completed 
Standard  Form  94  and  other  related 
information  to  his  or  her  supervisor.  The 
vehicle  operator  shall  make  no 
statements  as  to  the  responsibility  for 
the  accident  except  to  his  or  her 
supervisor  or  to  a  Covemment 
investigating  o^icer. 

(c)  Whenever  a  vehicle  operator  is 
injured  and  cannot  comply  with  the 
above  requirements,  the  agency  to 
which  the  vehicle  is  issued  shall  report 
the  accident  to  the  State,  county,  or 
municipal  authorities  as  required  by 
law,  notify  the  GSA  IFMS  fleet  manager 
of  the  center  issuing  the  vehicle  as  soon 
as  possible  after  the  accident  and 
complete  and  process  Standard  Forms 
91  and  91A.  A  completed  copy  of  the 
accident  report  shall  be  forwarded  to 
the  appropriate  GSA  office  as  outlined 
in  the  vehicle  operator's  packet. 

29.  Section  101-39.402  is  revised  to 
read  as  follows: 

§101-39.402    Recommendations  for 
disciplinary  actloa 

If  a  vehicle  operator  fails  to  report  an 
accident  involving  a  GSA  Interagency 
Fleet  Management  System  (IFMS) 
vehicle  in  accordance  with  §  101-39.401, 
or  if  the  operator  has  a  record  showing  a 
high  accident  hequency  or  cost,  GSA 
will  notify  the  appropriate  official(8)  of 
the  operator's  agency,  and  will  advise 


that  either  failure  to  report  an  accident 
or  poor  driving  record  is  considered  by 
GSA  to  be  sufficient  justification  for  the 
agency  to  suspend  the  right  of  the 
employee  to  use  a  GSA  IFMS  vehicle. 

30.  Section  101-39.403  is  amended  by 
revising  paragraphs  (a),  (c).  and  (d)  to 
read  as  follows: 

§101-39.403    Investigation. 

(a)  Every  accident  involving  a  GSA 
Interagency  Fleet  Management  System 
(IFMS)  vehicle  shall  be  investigated  and 
a  report  furnished  to  the  manager  of  the 
GSA  IFMS  fleet  management  center 
which  issued  the  vehicle. 


(c)  When  property  damage  is  $500  or 
more  and/or  bodily  injury  is  involved, 
the  agency  employing  the  vehicle 
operator  shall  investigate  the  accident 
within  48  hours  after  the  actual  time  of 
occurrence.  Also,  GSA  may  investigate 
any  accident  involving  an  IFMS  vehicle 
when  deemed  necessary.  Should  such 
investigation  develop  additional 
information,  the  additional  data  or  facts 
will  be  furnished  to  the  using  agency  for 
its  information. 

(d)  Two  copies  of  the  complete  report 
of  the  investigation,  including  Standard 
Form  91A.  Investigation  Report  of  Motor 
Vehicle  Accident,  photographs, 
measurements,  doctor's  certificate  of 
bodily  injuries,  police  investigation 
reports,  operator's  statement,  agency's 
investigation  reports,  witnesses' 
statements,  and  any  other  pertinent  data 
shall  be  furnished  to  the  manager  of  the 
GSA  IFMS  fleet  management  center 
issuing  the  vehicle. 

31.  Section  101-39.404  is  revised  to 
read  as  follows: 

§101-39.404    Claims  in  favor  of  the 
Government 

Whenever  there  is  any  indication  that 
a  party  other  than  the  operator  of  the 
GSA  Interagency  Fleet  Management 
System  (IFMS)  vehicle  is  at  fault  and 
that  party  can  be  reasonably  identified, 
the  agency  responsible  for  investigating 
the  accident  shall  submit  all  original 
documents  and  data  pertaining  to  the 
accident  and  its  investigation  to  the 
servicing  GSA  IFMS  fleet  management 
center.  The  GSA  IFMS  regional  fleet 
maitager.  or  his/her  representative,  vtriil 
initiate  the  necessary  action  to  effect 
recovery  of  the  Government's  claim. 

32.  Section  101-39.405  is  revised  to 
read  as  follows: 

§101-39.405   Claims  against  tfie 


(a)  Whenever  a  GSA  Interagency 
Fleet  Management  System  (IFMS) 
vehicle  is  involved  in  an  accident 
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resulting  in  damage  to  the  property  of,  or 
injury  to.  a  third  party,  and  the  third 
party  asserts  a  claim  against  the 
Government  based  on  the  alleged 
negligence  of  the  vehicle  operator 
(acting  within  the  scope  of  his  or  her 
duties),  it  shall  be  the  responsibility  of 
ihe  agency  employing  the  person  who 
was  operating  the  GSA  IFMS  vehicle  at 
the  time  of  the  accident  to  make  every 
effort  to  settle  the  claim 
administratively  to  the  extent  that  the 
agency  is  empowered  to  do  so  under  the 
provisions  of  28  U.S.C.  2672.  It  shall  be 
the  further  responsibility  of  the  agency, 
in  the  event  that  administrative 
settlement  cannot  be  effected,  to 
prepare  completely,  from  an 
administrative  standpoint,  the 
Government's  defense  of  the  claim.  The 
agency  shall  thereafter  transmit  the 
complete  case  through  appropriate 
channels  to  the  Department  of  Justice. 

(b)  Except  for  the  exclusions  listed  in 
§  101-39.406.  the  agency  employing  the 
vehicle  operator  shall  be  flnancially 
responsible  for  damage  to  a  GSA  IFMS 
vehicle. 

(c)  If  a  law  suit  is  filed  against  the 
agency  using  a  GSA  Interagency  Fleet 
Management  System  (IFMS)  vehicle,  the 
agency  shall  furnish  the  appropriate 
GSA  Regional  Counsel  with  a  copy  of  all 
papers  served  in  the  action.  When 
requested.  GSA's  Regional  Counsel  will 
cooperate  with  and  assist  the  using 
agency  and  the  Department  of  Justice  in 
defense  of  any  action  against  the  United 
States,  the  using  agency,  or  the  operator 
of  the  vehicle,  arising  out  of  the  use  of  a 
GSA  IFMS  vehicle. 

33.  Section  101-39.406  is  revised  to 
Tvad  as  follows: 

§  101-39.406    Responsibility  for  damages. 

(a)  GSA  will  charge  the  using  agency 
all  costs  resulting  from  damage, 
including  vandalism,  theft,  and  parking 
lot  damage,  to  a  GSA  Interagency  Fleet 
Management  System  (IFMS)  vehicle 
which  occurs  during  the  period  that  the 
vehicle  is  assigned  or  issued  to  that 
agency,  to  an  employee  of  that  agency, 
or  to  the  agency's  authorized  contractor 
however,  the  using  agency  will  not  be 
held  responsible  for  damages  to  the 
vehicle  if  it  is  determined  by  GSA.  after 
a  review  on  a  case  by  case  basis  of  the 
documentation  required  by  S  101-39.401. 
that  damage  to  the  vehicle  occurred: 

(1)  As  a  result  of  the  negligent  or 
willful  act  of  a  party  other  than  the 
agency  (or  the  employee  of  that  agency) 
to  which  the  vehicle  was  assigned  or 
issued  and  the  identity  of  the  party  can 
be  reasonably  determined; 

(2)  As  a  result  of  mechanical  failure  of 
the  vehicle,  and  the  using  agency  (or  its 
en^p'oyee)  is  not  otherwise  negligent. 


Proof  of  mechanical  failure  must  be 
submitted;  or 

(3)  As  a  result  of  normal  wear  and 
tear  such  as  is  expected  in  the  operation 
of  a  similar  vehicle. 

(b)  Agencies  using  GSA  IFMS  services 
will  be  billed  for  the  total  cost  of  all 
damages  resulting  from  neglect  or  abuse 
of  assigned  or  issued  GSA  IFMS 
vehicles. 

(c)  If  an  agency  is  held  responsible  for 
damages,  GSA  will  charge  to  that 
agency  all  costs  for  removing  and 
repairing  the  GSA  IFMS  vehicle.  If  the 
vehicle  is  damaged  beyond  economical 
repair,  GSA  will  charge  all  costs  to  that 
agency,  including  fair  market  value  of 
the  vehicle  less  any  salvage  value.  Upon 
request,  GSA  will  furnish  an  accident 
report,  where  applicable,  regarding  the 
incident  to  the  agency.  Each  agency 
shall  be  responsible  for  disciplining  its 
employees  who  are  guilty  of  damaging 
GSA  IFMS  vehicles  through  misconduct 
or  improper  operation,  including 
inattention. 

(d)  If  an  agency  has  information  or 
facts  that  indicate  that  it  was  not 
responsible  for  an  accident,  the  agency 
may  furnish  the  data  to  GSA  requesting 
that  costs  charged  to  and  collected  from 
it  be  credited  to  the  agency.  GSA  will 
make  the  final  determination  of  agency 
responsibility  based  upon  Government 
findings,  police  accident  reports,  and 
any  available  witness  statements. 

(e)  When  contractors  or 
subcontractors  of  using  agencies  are  in 
accidents  involving  GSA  IFMS  vehicles, 
the  agency  employing  the  contractor  will 
usually  be  billed  directly  for  all  costs 
associated  with  the  accident.  It  will  be 
the  responsibility  of  the  using  agency  to 
collect  accident  costs  from  the 
contractor  should  the  contractor  b^  at 
fault. 

34.  Subpart  101-39.49  is  revised  t( 
read  as  follows: 

Subpart  101-39.49— Fonns . 

S  101-39.4900    Scops  of  subpart. 

This  subpart  provides  the  means  for 
obtaining  forms  prescribed  or  available 
for  use  in  connection  with  subject 
matter  covered  in  part  101-39. 

§  101-39.4901    Obtaining  standard  and 
optional  forms. 

Standard  and  optional  forms 
referenced  in  Part  101-39  may  be 
obtained  through  the  General  Services 
Administration,  Inventory  and-. 
Requisition  Management  Branch,  Attn: 
FCNI.  Washington.  DC  20406,  or  through 
regional  GSA  Federal  Supply  Service 
Bureaus.  GSA  regional  ofTices  will 
provide  support  to  requesting  activities 
needing  forms. 


Dated:  July  16, 1^. 
Richard  G.  Austin, 

Administrator  of  General  Services. 

(FR  Doc.  91-28035  Filed  11-25-01;  8:45  am| 

SILUNQ  COOC  M3Q-24-II 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttie  Secretary 
49  CFR  Part  1 

lOST  Docket  No.  1;  AmdL  247] 

Organization  and  Delegation  of 
Powers  and  Duties;  Delegation  of 
Authority  to  the  Maritime 
Administration 

aqency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

summary:  This  Hnal  rule  amends  49 
CFR  1.66  with  respect  to  delegation  of 
authority  from  the  Secretary  of 
Transportation  (Secretary).  It  delegates 
to  the  Maritime  Administrator  authority 
conferred  by  46  App.  U.S.C.  836  relating 
to  prosecution  of  forfeitures  incurred 
under  the  provisions  of  the  Shipping 
Act.  1916.  The  rule  also  amends  the 
existing  citations  to  title  46,  United 
States  Code,  contained  in  49  CFR  1.66 
and  1.67.  This  amendment  reflects  a 
partial  revision  and  enactment  into 
positive  law  of  title  46  that  resulted  in 
the  unrevised  portion  being 
redesignated  as  title  46  App.  U.S.C. 
EFFECTIVE  DATE:  November  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Linda  Somerville,  Vessel  Transfer  and 
Disposal  Officer,  Maritime 
Administration,  room  7324.  400  Sevenffc 
Street.  SW..  Washington,  DC  20590, 
telephone:  (202)  366-5821;  or  Steven  B. 
Farbman.  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  room  10424,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
room  10424,  Washington.  DC  20590, 
telephone:  (202)  366-9307. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Shipping  Act.  1916  (46  App.  U.S.C. 
808)  requires  the  approval  of  the 
Secretary  for  the  sale,  mortgage,  lease, 
charter,  delivery  or  transfer  in  any 
manner  to  a  noncitizen  of  any  interest  in 
or  control  of  a  vessel  documented  under 
United  States  law,  or  for  any  agreement 
to  do  so,  or  the  transfer  of  a  documented 
vessel,  or  a  vessel  last  documented 
under  laws  of  the  United  States,  to 
foreign  registry.  It  provides  that  a 
documented  vessel  may  be  seized  by  . 
and  forfeited  to  the  United  States 
Government  if  the  vessel  is  in  violation 
of  this  provision  of  law.  The  Secretary 
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has  delegated  this  authority  to  the  ' 
Maritime  Administrator  at  49  CFR 
1.66(a).  Section  38  of  the  1916  Act  (46 
App.  U.S.C.  836).  as  amended  on 
December  12. 1989,  by  Public  Law  101- 
225,  provides  that  all  forfeitures  incurred 
under  the  1916  Act  may  be  prosecuted  in 
the  same  court  and  may  be  disposed  of 
in  the  same  manner  as  forfeitures  for 
offenses  relating  to  the  collection  of 
duties,  except  that  forfeitures  may  be 
remitted  without  seizure  of  the  vessel. 
The  Maritime  Administration,  in 
carrying  out  the  forfeiture  authority 
delegated  to  the  Maritime  Administrator 
by  the  Secretary,  may  from  time  to  time 
find  good  cause  to  exercise  the 
discretion  to  remit  the  forfeiture  without 
seizure  of  the  vessel.  Specific  delegation 
by  the  Secretary  to  the  Maritime 
Administrator  of  the  procedural 
authority  provided  by  46  App.  U.S.C.  836 
will  clarify  the  authority  of  the  Maritime 
Administration  to  remit  forfeitures  of 
vessels.  The  Secretary  is  hereby 
amending  regulations  of  the  Office  of 
the  Secretary  of  Transportation,  at  49 
CFR  1.66.  to  delegate  to  the  Maritime 
Administrator  that  authority.  Title  46. 
United  States  Code,  has  been  partially 
revised  and  enacted  into  positive  law  by 
Public  Law  98-89.  97  Stat.  500;  Public 
Law  99-509. 100  Stat.  1913,  and  Public 
Law  100-710, 102  S^  4735.  Since 
Congress  has  only  partially  revised  title 
46.  the  unrevised  portion  of  title  46  has 
been  redesignated  as  title  46  appendix. 
Accordingly,  the  citations  of  authority  to 
46  U.S.C.  at  49  CFR  1.66  and  1.67  are 
being  redesignated  as  46  App.  U.S.C. 
Corresponding  changes  are  being  made 
to  the  Department's  Organization 
Manual.  Since  this  amendment  relates  to 
Departmental  organization,  notice  and 
comment  are  unnecessary,  and  the  rule 
may  become  effective  in  fewer  than 
thirty  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  49  CFR  Fart  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— ORGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.66  is  amended  by  revising 
paragraph  fa)  to  read  as  follows: 


§1.66    Delegations  to 
Administrator. 


(a)  Carry  out  sections  9, 12, 14a,  21a. 
37,  38. 40.  41.  and  42  of  the  Shipping  Act, 
1916.  as  amended  (46  App.  U.S.C.  801  et 
seq.y. 


§§  1.66  and  1.67    [Amended] 

3.  Sections  1.68  and  1.67  are  amended 
by  removing  the  citation  "46  U.S.C" 
wherever  it  appears,  and  adding  in  its 
place  "48  App.  U.S.C". 

Issued  on:  November  7. 1991. 
Samuel  K.  Skinner. 

Secretary  of  Transportation. 

[FR  Doc  91-27987  Filed  11-25-91: 8:45  am) 

BiujNO  cooe  4tio-<a-M 


Federal  Railroad  Administration 
49  CFR  Part  245 

(FRA  Docket  No.  RSUF-1,  Nottoe  No.  5] 
RIN  2130-AA62 

Railroad  User  Fees;  Open  Meeting 

AGENCY:  Federal  Railroad 

Administration;  Department  of 

Transportation. 

ACTION:  Notice  of  open  meeting. 

summary:  On  September  30. 1991,  the 
Federal  Railroad  Administration  (FRA) 
published  an  interim  final  rule 
establishing  the  railroad  user  fee 
program  which  is  applicable  to  the 
collection  of  user  fees  for  fiscal  year 
1991.  FRA  indicated  in  the  interim  final 
rule  its  intention  to  reopen  the  user  fee 
proceeding  early  in  fiscal  year  1992  to 
consider  other  user  fee  allocation 
criteria.  As  a  first  step  in  this  process. 
FRA  held  an  informal  open  meeting  on 
November  8, 1991,  in  Washington.  DC. 
The  meeting  was  attended  by  interested 
railroad  industry  representatives  and 
involved  a  discussion  of  key 
considerations  in  identifying  criteria 
that  might  fairly  allocate  railroad  user 
fees  across  the  industry  and  some 
alternative  assessment  criteria  that 
might  be  employed  for  fiscal  years  1992 
through  1995.  To  further  this  process. 
FRA  intends  to  hold  a  second  meeting 
on  Friday,  December  6. 1991.  This 
second  meeting  will  again  be  open  to 
any  interested  persons  who  wish  to 
attend  as  either  participants  or 
observers. 

DATES:  The  second  open  meeting  will  be 
held  on  Friday.  December  6. 1991  at  9 
a.m. 

ADDRESSES:  The  open  meeting  will  be 
held  in  Room  6200,  Nassif  Building,  400 


Seventh  Street,  SW..  Washington.  DC 

20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  L  Payne.  Senior  Program  Analyst. 
Industry  Operations  and  Safety 
Analysis  Division.  Office  of  Policy. 
(RRP-12).  FRA.  Washington,  DC  20590 
(Telephone:  202  36&-0384);  or  William  R. 
Fashouer,  Deputy  Assistant  Chief 
Counsel.  Office  of  Chief  Counsel.  (RCC- 
10),  FRA.  Washington.  DC  20590 
(Telephone:  202-366-0616). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30. 1991,  FRA 
published  an  interim  final  rule 
establishing  the  railroad  user  fee 
program  mandated  by  section  216  of  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C  421  et  seq.)  as  enacted  in  section 
10501  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508. 104  Stat.  1388-399).  FRAs  interim 
final  rule  bases  the  collection  of  railroad 
user  fees  for  fiscal  year  1991  on  two 
criteria:  train  miles  and  road  miles.  As 
noted  in  FRA's  Notice  ef  Proposed 
Rulemaking  ("NPRM")  (45  FR  21216 
(May  7, 1991)).  FRA  selected  these 
criteria  because  they  equitably  allocated 
user  fees  across  the  railroad  industry, 
they  represented  data  the  industry  was 
already  maintaining  and  therefore 
imposed  only  a  limited  additional 
reporting  burden  on  the  industry,  they 
represented  data  that  FRA  could  verify, 
and  they  allowed  FRA  to  complete  the 
interim  rulemaking  process  in  fiscal  year 
1991.  A  number  of  entities  commenting 
on  the  NPRM  noted  that  the  fiscal  year 
1991  rulemaking  schedule  did  not  afford 
them  sufficient  time  to  evaluate  and 
propose  alternative  criteria.  These 
groups  and  individuals  requested  FRA 
to  reopen  the  proceeding  early  in  fiscal 
year  1992  in  order  to  examine  other 
factors  upon  which  to  allocate  the  user 
fees  for  fiscal  years  1992  through  1995. 
FRA  agreed  to  consider  whether  there 
might  be  alternative  criteria  that  would 
improve  on  the  criteria  employed  for 
fiscal  year  1991. 

The  First  Open  Meeting 

On  Friday.  November  8, 1991.  FRA 
held  an  open  meeting  to  hear 
suggestions  from  the  railroad  industry 
and  the  public  on  the  options  and 
criteria  for  the  assessment  of  railroad 
user  fees  for  fiscal  years  1992  through 
1995.  The  meeting  was  announced  in  the 
Federal  Register  on  October  21, 1991  (56 
FR  52496).  Participating  in  the  open 
meeting  were  representatives  of  the 
major  railroad  industry  associations  (the 
Association  of  American  Railroads,  the 
American  Short  Line  Railroad 
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Assoctotion  end  tlw  Regions)  Railroad 

Association)  and  a  number  of  individual 
railraada.  TkBOMetiog  isvohred  a  frank 
disonsian  of  considerBtioQs  that  are 
relevant  to  selecting  user  fee  aUonation 
criteria  that  fairijr  distribute  the  burden 
acraaa  like  railroad  industry  as  well  as 
soiBC  possible  criteria  that  might  be 
selected. 

The  participants  at  the  meeting 
requested  m(H«  time  to  submit 
recommendations  and  requested  FRA  to 
provide  certain  infonnation  relating  to 
the  fiscal  year  1991  assessments  and 
FRA's  allocation  of  safety  resources. 
FRA  agreed  to  provide  such  data.  The 
data  includes:  a  description  of  FRA's 
National  inspectioa  Plan,  inforraatioa 
regarding  the  scaling  factor,  listing  of 
individual  carriers  by  fees  assessed, 
trainnniles.  road-miles,  and  employee 
hours  ami  other  relevant  information. 
This  information  has  been  made 
available  to  all  attendees  at  the  meeting, 
including  the  industry  associations. 
Anyone  interested  in  receiving  the 
infonsation  should  contact  one  of  the 
industry  assaciations  or  the  FRA 
through  either  of  the  indivkluals 
identified  above. 

FRA  was  pleased  with  the  extent  of 
industry  participation  in  the  meeting  and 
the  willingness  of  attendees  to  provide 
detailed  recommendations  for  user  fee 
criteria  and  allocation  formulas  that 
would  provide  both  fair  and  timely 
assessments.  The  range  of  ideas  and 
options  offered  were  varied  and 
interesting  and  served  to  demonstrate 
the  complexity  of  the  issue.  In  order  to 
help  focus  the  issues  for  a  productive 
second  session,  we  have  sought  to 
highH^t  some  ideas  and  concerns  that 
were  expressed  at  the  meeting. 

Data  AvaikbiUty  and  CdUection 

In  developing  the  oser  fee  prcgram. 
FRA  was  hindered  by  the  absence  of  a 
broad  data  base  covering  the  entire 
railroad  industry.  FRA's  OfTice  of  Safety 
presently  collects  data  on  train  miles, 
road  miles,  and  man  hours  worked. 
While  other  indices  have  been  suggested 
including  carmiles,  carloads  per  mile, 
gross  ton  miles,  revenue  ton  miles,  and 
number  of  freight  cars,  none  are 
currently  available  except  from  class  I 
carriers.  The  practicality  of  introducing 
a  measure  not  currently  collected  adds 
another  dimension  to  the  problem  and 
adds  a  new  reporting  burden  to  the 
industry's  non-class  I  carriers.  In 
addition,  since  user  fees  are  to  be 
collected  for  fiscal  year  1992  before  the 
end  of  the  fiscal  year,  new  data  must  be 
collected  wel!  in  advance  of  that  date  in 
order  to  be  useful.  Participants 
supporting  allocation  formulas  that 
involve  the  collection  of  new  data 


should  address  both  the  practical  issues 
associated  «vith  completing  the  process 
in  a  timely  basis  as  well  as  an  analysis 
showing  why  the  suggested  alternative 
is  fairer  than  eaiploying  train  miles  and 
road  miles  (especially  considering  the 
additional  reporting  burden). 

Alternative  AUocadon  Bases  and 
Formulas 

Several  participants  at  the  meeting 
suggested  man  hours  as  an  activity 
based  nwasure  that  might  be  an 
appropriate  user  fee  assessment 
criterion,  most  likely  in  some 
combination  with  train  miles  or  road 
miles.  FRA  would  be  interested  in 
receiving  further  comment  on  the 
advisabiKty  of  including  man  hours  in 
some  fashion  for  the  fiscal  year  1902 
through  1995  assessments. 

Some  participants  raised  the  concept 
of  developing  some  t3rpe  of  risk  index  or 
safety  performance  measure  of  railroads 
that  might  be  applied  to  the  final  bill  as 
an  adpstment  factor.  Railroad  user  fees 
would  then  be  an  incentive  for  improved 
railroad  safety.  FRA  found  this  to  be  an 
interesting  concept  and  is  interested  in 
receiving  additional  comments  on  this 
approach.  A  key  consideration  is  to 
avoid  making  the  formula  unduly 
complex  and  unwieldy.  Some 
participants  also  suggested  that  the  fees 
should  be  based  on  the  amount  of  safety 
inspection  eadi  railroad  or  class  of 
railroads  receives.  FRA  believes  there 
are  a  number  of  problems  associated 
with  this  approach  but  is  interested  in 
receiving  indiistry  suggestions  on  how  it 
might  work. 

Some  participants  also  suggested 
breaking  the  industry  down  into 
identifiable  segments,  by  class  or  type  of 
operations  for  example  and  employing 
different  allocation  criteria  for  each 
segment  This  has  the  advantage  of 
allowing  certain  criteria  that  are  good 
measures  of  railroad  activity  for  certain 
segments  of  the  industry  to  be  employed 
in  determining  the  appropriate  user  fee 
for  railroads  in  that  segment.  I  iowever. 
developing  a  rational  basis  for  assigning 
a  certain  portion  of  the  total  fee  to  each 
industry  segment  presents  a  greater 
challenge.  Again.  FRA  is  interested  in 
receiving  detailed  analysis  of  how  an 
approach  of  this  type  might  work. 

The  Second  Open  Meeting 

Participants  are  requested  to  come  to 
the  second  open  meeting  prepared  to 
describe  and  support  alternative  bases 
upcfti  which  FRA  would  collect  the  user 
fees  mandated  by  Confess.  Persons  or 
groups  desiring  to  actively  participate 
are  encouraged  to  notify  either  of  the 
individuals  identified  above  in  advance 
of  the  meeting.  In  addition,  in  the 


interest  of  faeiKtating  the  exchange  of 
information,  participants  are  requested 
to  bring  written  descriptiona  of  their 
proposals  for  distribution  to  other 
participants.  Written  submissions  are 
also  welcome  fnat  individuals  or  groups 
that  cannot  attend  the  meeting.  In  order 
to  be  useful,  comments  and  suggestions 
should  be  provided  ob  or  before 
December  0, 1991.  FRA  has  to  move 
expeditiously  forward  with  the 
rulemaking  after  that  date  in  wder  to 
complete  die  process  by  early  summer. 

Issueii  in  WashingtaB.  DC  an  November  20. 
1991. 

Peny  A.  MvUnd. 

Deputy  Federal RoHroodAdliUnistrator. 
|FR  Doc  91-28363  rOtdn-Za^m.  8:45  am| 


DEPARTMENT  OF  COMMCnCE 


NatiaiMl 
Adminlstratton 

50  CFR  Part  8M 


Atmospheric 


[Docket  Ho.  91O641-1201I 

Western  PacHle  P»»e<ou«  Corals 

agency:  Nationai  Marine  Fisheries 
Service  (MMFS).  NOAA,  Commerce. 
action:  Final  role:  pennits. 

summary:  NMFS  issues  a  final  rule  to 
implement  a  regulatory  amendment 
under  the  Fishery  Management  Plan  for 
the  Precious  Coral  Fishery  of  the 
Western  Pacific  Region  (FMP).  This  rule 
would  make  the  precious  coral  fishery 
permit  process  and  requirements 
consistent  with  the  permit  process  and 
requirements  of  other  fisheries  in  the 
western  Pacific,  namely,  crustacean, 
bottomfish,  and  pelagic  longline 
fisheries. 

EFFECTIVE  DATE:  December  28. 1991. 
ADDRESSES:  Send  comments  on  the 
collection  of  information  to  E.C. 
FullertoD.  Director.  Southwest  Region. 
NMFS,  300  South  Ferry  Street,  Terminal 
Island.  CA  90731,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OfTice  of  Management  and  Budget, 
ATTN:  Paperwork  Reduction  Project 
0648-0204,  Washington,  DC  20503. 
FOR  FURTHER  IWrOWMATWW  CONTACT 
Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  NMFS, 
Terminal  Island,  California  (213-514- 
6660).  or  Alvin  Katekaru,  Pacific  Area 
Office,  Southwest  Region.  NMFS. 
Honolulu,  Hawaii  (8a8-9&S-«a31). 
SUPPLEMENTARY  INFORMATION:  The 
FMP.  which  was  approved  by  the 
Secretary  of  Commerce  on  May  20, 1990, 
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established  a  permit  program  for 
persons  intending  to  fish  for  precious 
corals  in  the  exclusive  economic  zone 
(EEZ)  of  the  western  Pacific.  Harvesting 
of  precious  corals  requires  an  annual 
area-specific  permit  to  which 
appropriate  conditions  may  be  attached. 
An  applicant  obtains  a  permit  by 
::ompleting  and  submitting  a  permit 
application  to  the  Southwest  Region. 
NIMFS.  The  regulations  also  specify 
requirements  for  reporting  changes  in 
application  information,  and  govern 
issuance,  expiration,  renewal,  alteration, 
replacement,  transfer,  and  display  of 
permits. 

As  part  of  an  effort  to  improve  the 
Southwest  Region  Federal  Fisheries 
Permits  program,  NMFS  is  consolidating 
into  one  form  the  different  application 
forms  previously  used  for  fishing 
permits  for  the  western  Pacific.  The 
consolidation  of  forms  allows  an 
apphcant  for  a  precious  coral  fishing 
permit  to  use  the  same  application  form 
and  provide  the  same  information 
regarding  the  vessel  owner,  vessel 
operator,  and  vessel  characteristics  as  a 
person  who  applies  for  a  crustacean, 
bottomfish,  and/or  pelagic  longline 
permit.  Likewise,  permit  requirements 
governing  changes  in  application 
information,  issuance,  expiration, 
renewal,  and  alteration  of  a  precious 
coral  fishing  permit  are  made  consistent 
with  all  Southwest  Region  Federal 
fishing  permits.  The  proposed  rule  was 
published  July  8, 1991  (56  FR  30893).  No 
comments  on  the  proposed  rule  were 
received  from  the  public. 

The  intent  of  this  action  is  to  simplify 
the  process  by  which  precious  coral 
fishing  permits  are  initially  obtained  and 
subsequently  renewed  by  participants  in 
the  fishery,  to  facilitate  understanding  of 
the  permit  requirements,  and  to  reduce 
the  administrative  burden  of  processing 
fishing  permit  applications. 

Classification 

This  final  rule  is  published  under  the 
authority  of  section  305  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  16  U.S.C.  1801  el  seq.  (Magnuson 
Act).  The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that  the 
rule  is  necessary  for  the  conservation 
and  management  of  precious  coral 
resources  in  the  western  Pacific  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  law. 

The  Assistant  Administrator  has 
determined  that  this  final  rule  falls 
within  a  categorical  exclusion  from  the 
requirements  of  the  National 
Environmental  Policy  Act,  42  U.S.C.  4321 
et  seq.,  by  NOAA  Directive  02-10. 
because  it  would  not  result  in  any 


significant  change  from  the  status  quo,  it 
is  an  administrative  action  that  is 
ongoing  or  recurring  with  limited 
potential  for  effect  on  the  human 
environment,  and  it  falls  within  the 
scope  of  the  Environmental  Impact 
Statement  prepared  for  the  FMP. 

The  Assistant  Administrator  has  also 
determined  that  it  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  (E.O.)  12291.  This 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more, 
nor  will  it  result  in  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  impacts 
are  anticipated  on  competition, 
employment,  investments,  productivity, 
innovation,  or  competitiveness  of  U.S.- 
based  enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  5  U.S.C.  603 
et  seq..  because  it  does  not  create  any 
additional  burdens.  As  a  result,  a 
regulatory  fiexibility  analysis  was  not 
prepared. 

Tliis  fmal  rule  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq.  (Jnder  the  permit  system, 
information  requested  from  precious 
coral  fishing  permit  applicants  would  be 
standardized  as  part  of  an  effort  by 
NMFS  to  consolidate  into  one  form  the 
difierent  application  forms  now  being 
used  for  fishing  permits  in  the  western 
Pacific.  An  applicant  for  a  precious  coral 
fishing  permit  would  use  the  same 
application  form  and  provide  the  same 
information  concerning  the  vessel 
owner,  vessel  operator,  and  vessel  as  a 
person  who  applies  for  a  crustacean, 
bottomfish,  and/or  pelagic  longline 
fishing  permit.  "The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
application.  This  information  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
No.  0648-0204). 

Send  comments  on  reducing  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  on  how  to  reduce  the 
burden,  to  the  Regional  Director, 
Southwest  Region,  NMFS,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  (see  ADDRESSES). 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 


zone  management  programs  of 
American  Samoa.  Guam,  and  Hawaii. 
This  determination  was  submitted  for 
review  to  the  responsible  state  and 
territorial  agencies  under  section  307  of 
the  Coastal  Zone  Management  Act  The 
governments  of  Hawaii,  Guam,  and 
American  Samoa  have  concurred  with 
this  determination. 

This  rule  is  not  an  action  that  %viU 
affect  any  species  listed  as  endangered 
or  threatened  under  the  Endangered 
Species  Act  or  any  species  protected  by 
the  Marine  Mammal  Protection  Act. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12812. 

List  of  Subjects  in  50  CFR  Part  680 

Fisheries,  Fishing,  Reporting  and 
Recordkeeping  requirements. 

Dated:  November  19. 1991. 

William  W.  Fox,  (r^ 

Assistanl  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 

For  reasons  stated  in  the  preamble.  50 
CFR  part  680  is  amended  as  follows: 

PART  680— WESTERN  PACIFIC 
PRECIOUS  CORALS 

1.  The  authority  citation  for  part  680 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  9  680.2  the  following  definition  is 
added,  in  alphabetical  order,  to  read  as 
follows: 

S  680.2    Oefinttions. 

Pacific  Area  Office  means  the  Pacific 
Area  Ofiice.  Southwest  Region,  flational 
Marine  Fisheries  Service,  2570  Dole 
Street,  Honolulu.  Hawaii  96822-2396. 

*        •        •        •        * 

3.  In  S  680.4.  paragraphs  (b)  and  (d) 
through  (h)  are  revised  to  read  as 
follows: 

S  680.4    Permits. 

(b)  Applications.  (1)  An  application 
for  a  permit  under  this  section  must  be 
submitted  to  the  Pacific  Area  Office  by 
the  vessel  owner,  or  a  designee  of  the 
owner,  at  least  15  days  before  the  date 
the  applicant  desires  to  have  the  permit 
be  effective. 

(2)  Each  application  must  be 
submitted  on  a  form  that  is  obtained 
from  the  Pacific  Area  Ofiice  and 
contains  at  least  the  following 
information: 

(i)  Type  of  application;  whether  the 
application  is  for  a  new  permit  or  a 
renewal:  and  what  permit  area  it  is  for. 
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(ii)  Owner's  name,  social  sectirity 
number,  mailing  address,  and  telephone 
numbers  (busiaess  and  home): 

(iii)  Name  of  the  partnership  or 
corporation,  if  the  vessel  is  owned  by 
such  an  entit3r; 

(iv)  Primary  operator's  name,  social 
security  number,  mailing  address,  and 
telephone  numbers  (business  and  home); 

(v)  Relief  operator's  name; 

(vi)  Name  of  the  vessel; 

(vii)  Official  number  of  the  vesaek 

(viii)  Radio  call  sign  of  the  vessel; 

(ix)  Principal  port  of  the  vessel; 

tx)  Length  of  the  vessel; 

(xi)  Engine  horsepower 

(xii)  Approximate  fish  hold  capacity: 

(xiii)  Number  of  crew; 

(xiv)  Construction  dc<tc; 

(xv)  Date  vessel  purchased; 

(xvi)  Purchase  price; 

(xvii)  Type  and  amount  of  fishing  gear 
carried  on  board  the  vessel; 

(xviii)  Position  of  the  applicant  in  the 
corporation,  if  the  vessel  is  owned  by 
such  an  entity; 

(xix)  Signature  of  the  applicant:  and 

(xx)  Date  of  signature. 

•  •  •  *  • 

(d)  Change  in  application  information. 
.^ny  change  in  the  information  specified 
in  paragraph  ib)(2)  of  this  section  must 
be  reported  to  the  Pacific  Area  Office  10 
days  before  the  effective  date  of  the 
change.  Failure  to  report  such  changes 
may  result  in  termination  of  the  permit. 

(e)  Issuance.  (1)  Within  15  days  after 
receipt  of  a  properly  completed 
application,  the  Regional  Director  will 
determine  whether  to  issue  a  permit 

(2)  If  ao  incomplete  or  improperly 
completed  permit  application  is  filed, 
the  Regional  Director  will  notify  the 
applicant  in  writing  of  the  deficiency.  If 
;he  apphcant  fails  to  correct  the 
deficiency  within  15  days  following  the 
date  of  notification,  the  application  will 
be  considered  abandoned. 

(f)  Expiration.  Permits  issued  under 
this  section  expire  at  2400  hours  local 
lime  on  December  31  following  the 
effective  date  of  the  permit. 

(g)  Rene-A-oL  An  application  for  a 
renewal  of  a  permit  must  be  submitted 
lo  the  Pacific  Area  Office  in  the  same 
manner  as  described  in  paragraph  (b)  of 
this  section. 

(h)  AHerotion.  Any  permit  that  has 
l^een  altered,  erased,  or  mutilated  is 
invalid. 
•        •        •        •        « 
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Pelagic  FWwries  of  ttta  Western 
Pacific  Region 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Emergency  interim  rule: 
modification  of  the  longiine  area 
closures  in  the  Main  Hawaiian  Islands. 


:  The  Secretary  of  Commerce 
(Secretary]  modifies  an  emergency  rule 
now  in  effect  that  closes  to  longiine 
fishing  the  portion  of  the  exclusive 
economic  zone  (EEZ)  within  75  nautical 
miles  (nm)  of  the  Counties  of  Kauai  and 
Honolulu,  and  within  50  nra  of  the 
Counties  of  Maui  and  HawaiL  This 
action  will  permit  persons  with  a  long 
history  of  participation  in  and 
dependence  on  the  longiine  fishery  in 
nearshore  waters  to  continue  operations 
in  those  waters  that  are  otherwise 
closed  to  longiine  fishing.  Tlie  Director, 
Southwest  Region.  NMFS  (Regional 
Director),  will  have  authority  to  revoke 
exemptions  if  he  finds  that  they  are 
resulting  in  gear  conflicts  that  would  be 
likely  to  continue  in  the  absence  of 
action. 

EFFECmrc  OATC:  This  rule  is  effective 
from  November  21. 1991,  until  2400  hours 
local  time  Etecember  16. 1991. 
addresses:  Copies  of  the 
environmental  assessment  prepared  for 
the  emergency  rule  may  be  obtained 
from  E.C  Fullerton.  Director,  Southwest 
Region.  NMFS,  300  South  Ferry  Street, 
Terminal  Island,  CA  90731.  Send 
comments  on  the  collection  of 
information  to  the  Director,  Southwest 
Region,  NMFS  (see  above),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attention  Paperwork  Reduction 
Project  0648-0214,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Kitty  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
Council.  Honolulu,  Hawaii  (808)  523- 
1368,  or  Svein  Fougner,  Fisheries 
Management  Division,  Southwest 
Region.  NMFS.  Terminal  Island, 
California  (213)  514-6660. 
SUPPLEMENTARY  INRMIMATION:  Under 
the  emergency  action  authority  of 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary  of 
Commerce  issued  an  emergency  rule  (56 
FR  28116.  June  19, 1991.  corrected  by  a 
notice  published  on  July  11, 1991,  at  56 
FR  31689)  temporarily  amending  the 
Fishery  Management  Plan  for  Pelagic 
Fisheries  of  the  Western  Pacific  Region 


(FMP)  and  its  itnplementtng  regulations, 
"The  emergency  closure  was 
subsequently  extended  for  a  second  90- 
day  period  by  a  notice  published  in  the 
Federal  Ragistar  on  September  20, 1991 
(56  FR  47701).  The  closare,  which 
became  effective  at  0000  hours  local 
time  )une  14, 1991.  and  wil)  terminate  at 
2400  hours  local  time  December  16, 1991, 
prohibits  fishing  for  pelagic  species  with 
longiine  gear  within  75  nm  of  Kauai 
County  (which  includes  the  islands  of 
Kauai,  Niihau,  and  Kauia)  and  Honolulu 
County  (which  is  the  island  of  Oahu), 
and  within  50  nm  around  Maui  County 
(which  includes  the  islands  of  Maui, 
Kahoolawe,  Lanai.  and  Mnlokai)  and 
Hawaii  County  (which  is  the  island  of 
Hawaii).  The  closures  are  intended  to   . 
prevent  conflicts  between  longiine  gear 
and  troll  and  handiine  gear  by 
precluding  longiine  fishing  in  areas  on 
which  troll  and  handiine  fisheries  have 
been  dependent  Additional  information 
on  the  basis  for  this  action  may  be  found 
in  the  Federal  Register  of  fune  19, 1991. 
At  its  meeting  August  22, 1991.  when 
the  Council  agreed  that  the  emergency 
rule  should  be  extended  for  a  second  90- 
day  period,  the  Coiuicil  also  heard 
testimony  from  several  fishermen  who 
had  a  long  history  of  longiine  fishing  in 
the  areas  closed  unde/the  emergency 
rule,  and  who  were  suffering  financial 
hardship  as  a  result  of  the  closures.  The 
Council  concluded  that  while  it  was 
necessary  to  maintain  the  restriction  of 
longiine  fishing  in  the  waters  near  the 
Main  Hawaiian  Islands,  it  also  is 
necessary  to  allow  persons  with  a  long 
history  of  participation  in  and 
dependence  on  the  longiine  fishery  in 
these  closed  areas  to  continue  fishing  in 
these  areas.  The  Council  therefore 
proposed  that  the  extension  of  the  area 
closure  rule  include  criteria  to  identify 
persons  who  would  qualify  for 
exemption  from  the  area  closures.  The 
Council  requested  that  the  above 
modification  be  made  effective  as  soon 
as  possible  to  prevent  further  financial 
hardship  for  such  persons.  The  Council 
also  concluded  that  the  Regional 
Director  should  have  the  authority  to 
cancel  the  exemptions  if  he  finds  that 
they  are  resulting  in  gear  conflicts  that 
would  likely  continue  if  no  action  were 
taken.  This  action  implements  the 
modification  of  the  rule  providing  for 
exemptions  from  the  longiine  area 
closure. 


Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  (Assistant 
Administrator)  has  detemiincd  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  invoKing 
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unintended  hardship  to  certaio  vessels 
as  explained  above,  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law.  This  rule  modifies  a  rule 
that  was  originally  implemented  for  90 
days  under  section  305(c)(2)(B]  of  the 
Magnuson  Act  and  subsequently 
extended  for  an  additional  90  days 
(September  20, 1991.  56  FR  47701). 

liie  Assistant  Administrator  also 
finds  that  the  reasons  justifying 
promulgation  of  this  nile  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  comment  under  section 
553(b)  of  tlie  Admmistrative  Procedure 
Act  (APA).  The  effectiveness  of  this  rule 
will  not  be  delayed  for  30  days  because 
the  rule  grants  or  recognires  an 
exemption  or  relieves  a  restriction  under 
section  553(d)(1)  of  the  APA. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(aKl)  of  that  order  and  has 
been  reported  to  the  Director  of  the 
Office  of  Management  and  Budget 
(OMB)  with  an  explanation  of  why  it  is 
not  possible  to  follow  the  regular 
procedures  of  that  order. 

NOAA  prepared  an  environmental 
assessment  (EA)  for  the  original 
emergency  rule.  The  Assistant 
Administrator  conchided  that  there  will 
be  no  significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  from  the  Southwest  Region 
(see  "ADDRESSES"). 

The  Assistant  Administrator  has 
determined  that  this  emergency  rule  will 
be  implemented  in  a  manner  that  is 
consistent  lo  the  maximum  extent 
practicable  vsith  the  approved  coastal 
zone  managemmt  program  of  the  State 
of  Hawaii,  and  the  state  has  concurred. 

This  mlc  contains  a  coUection-of- 
information  requirement  that  is  subject 
lo  the  l*aperwork  Reduction  Act.  The 
estimated  information  collection  burden 
is  4  hours  per  exemption  application  to 
compile  the  necessary  information  and 
submit  it  to  NMFS.  Send  comments  on 
the  reporting  burden  estimate  or  any 
other  aspect  of  the  collection  of 


information,  including  suggestions  for 
reducing  the  burden,  to  the  Regional ' 
Director  and  to  OMB  (see 
"ADDRESSES"). 

The  emergency  rule  is  exempt  from 
the  procedures  of  the  Regulatory 
Flexibility  Act  because  the  rule  is  issued 
without  opportunity  for  prior  public 
comment. 

This  emergency  rule  does  not  contain 
policies  with  known  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing,  Reporting  and 
Recordkeeping  requirements. 

Dated:  November  la  1991. 
SwMMil  )V.  McKasa. 

Acting  Assistant  .Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  685  is  amended 
as  follows: 

PART  eas— PELAGIC  FISHERIES  OF 
THE  WESTERN  PACIHC  REGION 

1.  The  authority  citation  for  part  665 
continues  to  read  as  follows: 

Autkority:  16  U.S.C  1801  et  seq. 

2.  In  S  685.5,  effective  November  21. 
1991.  paragraph  (u),  which  remains 
effective  until  2400  hours  local  time 
December  16, 1991,  is  revised  to  read  as 
follows: 

§685.5    ProMbWon*. 
*        •        •        •        * 

(u)  Fish  with  longiine  gear  within  the 
longhne  fishing  prohibited  area  in  the 
Main  Hawaiian  Islands  as  defined  in 
S  685.2.  except  as  allowed  pursuant  to 
an  exemption  issued  under  S  685.1& 

3.  A  new  S  685.18  is  added  to  read, 
effective  from  November  21. 1991.  until 
2400  hours  local  time  December  16, 1991, 
to  read  as  follows: 

§M5.1S    Ejcempttons  for  longltne  fIsMng 
protHMtadaraa. 

(a)  An  exemption  permitting  a  person 
to  Bse  longiine  gear  to  fish  in  the 
longiine  fishing  prohibited  area  around 


specific  island(s)  wiH  be  issued  to  a 
person  who  can  document  that  he  or 
she: 

(1)  Currently  holds  a  limited  entry 
permit  under  S  685.15: 

(2)  Before  1970,  was  the  owner  or 
operator  of  a  vessel  when  that  vessel 
landed  management  unit  species  taken 
on  longiine  gear  in  an  area  that  is  now 
within  the  longiine  fishing  prohibited 
area; 

(3)  In  at  least  5  calendar  years  since 
1969.  was  the  owner  or  operator  of  a 
vesseLthat  landed  management  unit 
species  taken  on  longiine  gear  in  an  area 
that  is  now  within  the  longiine  fishing 
prohibited  area:  and  ^ 

(4)  In  any  one  of  the  5  calendar  years, 
was  the  owner  or  operator  of  a  vessel 
that  harvested  at  least  80  percent  of  its 
total  landings? by  weight,  of  longline- 
caughl  management  unit  species  in  an 
area  that  is  now  in  the  longiine  fishing 
prohibited  area. 

(b)  Each  exemption  shall  specify  the 
island(s)  around  which  the  exemption 
holder  made  the  harvests  documented 
for  the  exemption  application  under 
paragraph  (a)(4)  of  this  section. 

(c)  Each  exemption  is  valid  only 
within  the  portion{8)  of  the  longiine 
fishing  prohibited  area  specified  on  Ihe 
exemption. 

(d)  A  person  seeking  an  exemption 
from  the  longiine  area  closure  must 
submit  an  application  and  supporting 
documentation  to  the  Pacific  Area 
Office  at  least  15  days  before  the 
desired  effective  date  of  the  exemption. 

(e)  If  the  Regional  Director  determines 
that  a  gear  confiicl  has  occurred  and  is 
likely  to  occur  again  in  the  longiine 
fishing  prohibited  area  betvtreen  a  \-esscl 
holding  an  exemption  under  this  section 
and  a  non-longline  vessel,  he  may 
prohibit  all  longiine  fishing  in  the 
longiine  fishing  prohibited  area  around 
the  island  where  the  conflict  occurred, 
or  in  portions  thereof,  upon  notice  to 
each  holder  of  an  exemption  who  would 
be  affected  by  such  a  prohibition. 

|KR  Doc.  91-28334  Filed  U-Zl-m.  10:1*  am, 
BiujNocooi  nto-a-ai 
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This  sectJon  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  putjlic  of  the 
proc)osed  issuance  of  rutes  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to  the  adoption  of  the  final 
rul«s. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  51 
RIN  3^50-AD  94 

Environmental  Review  for  Operating 
Licenses;  Proposed  Rule:  extension  of 
Comment  Period 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule:  Extension  of 

comment  period. 

summary:  On  September  17. 1991.  a 
proposed  amendment  to  10  CFR  part  51 
was  published  in  the  Federal  Register 
(56  FR  47016)  that  indicated  that 
comments  must  be  received  on  or  before 
December  16, 1991.  Since  several 
interested  persons  have  indicated  that 
additional  time  would  be  needed 
because  of  the  length  of  the  supporting 
documents,  the  NRC  is  issuing  this 
notice  extending  the  comment  period. 
DATES:  New  comment  period  expires 
March  16, 1992.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  this 
djte. 

ADOflESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
Hand  deliver  comments  to  Docketing 
and  Service  Branch.  One  White  Flint 
North.  11555  Rockville  Pike.  Rockville. 
MD  between  7:30  am  and  4:15  pm. 
Examine  comments  received  at:  The 
NRC  Public  Document  Room.  2120  L 
Street.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Cleary,  Division  of  Safety  Issues 
Resolution,  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
telephone  (301)  492-3936. 

Dated  at  Rockville,  Mar>land.  this  20th  day 
of  November.  1991. 


For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  CUIk. 
Secretary  of  the  Commission. 
[ra  Doc  91-28379  Filed  11-25-91: 8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  932 

[N0.91-5S2] 

Dividends  Paid  on  Federal  Home  Loan 
Bank  Stock 

agency:  Federal  Housing  Finance 

Board. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  proposes  to 
amend  part  932  of  its  regulations 
governing  the  payment  of  dividends  to 
holders  of  Federal  Home  Loan  Bank 
("FHLBank")  stock  in  order  to  ensure 
fair  and  equitable  treatment  for  all 
Federal  Home  Loan  Bank  System 
("FHLBank  System")  members. 

In  order  to  provide  for  the  equitable 
treatment  of  all  FHLBank  members,  the 
Finance  Board  proposes  to  amend 
§  932.3  compensate  members  that 
redeem  stock  in  the  FHLBank  System 
prior  to  the  declaration  of  a  dividend  for 
the  FHLBanks'  use  of  their  funds  prior  to 
the  redemption. 

dates:  Comments  must  be  in  writing 
and  received  on  or  before  December  26. 
1991. 

addresses:  Send  comments  to:  Federal 
Housing  Finance  Board,  Executive 
Secretary.  1777  F  Street.  NW.. 
Washington.  E)C  20006.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D.  Sheehan.  (202)  408-287a 
Assistant  Director.  District  Banks 
Directorate,  or  Jon  E.  Boustany.  (202) 
408-2932.  Attorney-Advisor,  Office  of 
General  Counsel,  Federal  Housing 
Finance  Board,  1777  F  Street.  NW.. 
Washington.  DC  20006. 
SUPPI.EMCNTARY  INFORMATION: 

A.  Statutory  and  Regulatory  Background 

In  order  to  become  a  member  of  the 
FHLBank  System,  an  institution  is 
required  to  subscribe  for  stock  in  the 
FHLBank  district  in  which  it  is  located. 
See  12  U.S.C.  1422. 1424.  and  1426.  Once 


a  member  has  subscribed  for  stock  in 
the  FHLBank  System,  it  is  entitled  to 
receive  dividends  on  such  stock  without 
preference.  See  id.  at  1426(g).  Pursuant 
to  12  U.S.C.  1426(g).  the  Finance  Board 
promulgated  a  regulation  at  12  CFR  932.3 
governing  the  issuance  of  dividends. 
Specifically.  §  932.3  of  the  Finance 
Board's  regulations  provides  that  "the 
board  of  directors  of  each  Bank  may. 
with  the  approval  of  the  [Finance] 
Board,  declare  a  dividend  from  net 
earnings,  the  dividend  stabilization 
reserve,  and  undivided  profits  to 
stockholders  of  record  *  *  *  on  the 
paid-in  value  of  capital  stock 
outstanding  on  the  record  date."  See  12 
CFR  932.3.  However,  dividends  on  such 
stock  are  computed  "only  for  the  period 
such  stock  was  outstanding  during  the 
interval  between  the  record  date  and  the 
immediately  preceding  record  date."  Id. 

B.  Analysis  of  Proposed  Rulemaking 

Historically,  FHLBank  System 
membership  and  the  members'  capital 
stockholdings  had  been  relatively 
stable.  Recently,  however,  changes  in 
the  membership  base,  particularly  due 
to  the  thrift  resolution  process,  have  led 
to  greater  volatility  in  System  capital 
stock  outstanding.  As  a  result,  the 
Finance  Board  has  determined  that 
§  932.3  may  no  longer  provide  for 
equitable  treatment  in  the  distribution  of 
dividends  to  all  FHLBank  stockholders, 
since  an  institution  that  for  whatever 
reason  redeems  its  stock  in  the 
FHLBank  System  prior  to  the  record 
date,  is  denied  any  dividend  for  the 
FHLBank's  use  of  its  funds  prior  to  • 
redemption  of  such  stock.  Thus,  the 
Finance  Board  proposes  to  amend 
§  932.3  in  order  to  eliminate  such 
inequities  in  the  distribution  of 
dividends  to  FHLBank  stockholders. 

Specifically,  the  proposed  rule  would 
eliminate  the  concept  of  a  record  date, 
and  would  authorize  the  payment  of 
declared  dividends  without  preference 
to  stockholders  on  any  stock  held  during 
the  dividend  period.  Under  the  proposaI._ 
the  dividend  period  may  be  quarterly, 
semiannually,  or  annually  ending  on 
March  31.  June  30,  September  30,  or 
December  31.  Thus,  a  stockholder  that 
held  stock  at  any  time  during  the 
dividend  period  would  receive  its  pro 
rata  share  of  the  distribution  without 
preference  based  on  the  period  such 
slock  was  outstanding  during  the 
dividend  period.  Under  this  approach,  a 


stockhafcfcr  diat  redeeats  its  stock  at 
any  time  during  tfae  dividfend  period 
would  be  cenpensated  at  the  end  of  tfae 
dividend  period  for  the  FHLBank's  use 
of  its  fands  prior  te  the  stock 
redeaiptien. 

Section  932.3  provides  for  the  payment 
of  dividends  from  net  earnings,  the 
dividend  stabilization  reserve  and 
undivided  profits.  The  FHLBanks' 
retained  eamifigs  are  comprised  of  the 
legal  reserve,  the  dividend  stabilization 
reserve  and  undivided  profits.  Since  the 
FHLBanks  are  prohibited  from  paying 
dividends  from  the  legal  reserve  in 
sectioa  16  of  the  Bank  Act  §  932.3  ceukl 
not  generally  provide  for  the  payment  of 
dividends  from  retained  earnings. 
Rather,  it  specifically  listed  the  two 
components  of  retained  earnings  from 
which  there  could  be  payment  of 
dividends,  namely  the  dividend 
stabilizatiOB  reserve  and  uixlivided 
profits. 

Effective  January  L  199Z  however, 
section  724  of  the  Financial  Institutions 
Reform.  Recovery  and  Enforcement  Act 
("FIRREA")  amends  the  Bank  Act  by 
eliminating  the  legal  reserve  in  section 
16  of  the  Bank  Act.  I>ubUc  Law  No.  101- 
73i.  title  VII,  sec.  701(b)(1).  103  Stat.  412 
(August  9, 1989).  Thus,  retained  earnings 
^      shall  ocdy  include  the  dividend 
stabilization  reserve  and  undivided 
profits.  The  proposed  rule,  therefore, 
would  amend  {  932.3  by  substituting  in 
the  place  of  the  terms  "dividend 
stabilization  reserve"  and  "undivided 
profits^"  the  term  "previously  retained 
earnings."  The  terminology  change  will 
have  no  effect  on  the  payment  of 
dividends,  since  retained  earnings  will 
be  comprised  exclusively  of  the 
dividend  stabilization  reserve  and 
undivided  profits. 

C  SoUdtatioa  of  Comments 

The  Finance  Board  solicits  comment 
on  all  aspects  of  this  proposed 
regulation.  Specifically,  the  Finance 
Board  invites  comments  on  alternative 
ways  to  ensure  the  equitable  treatment 
of  all  members  in  the  distribution  of 
dividends.  The  Finance  Board  is 
providing  for  a  30-day  comment  period. 

Regulatory  Flexibility  Act 

Pursuant  to  section  e05(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 5  U5.C  605(b)  et  seq.),  it  is  certified 
that  the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Lists  of  SubJecU  in  12  CFR  Part  932 

Conflict  of  interests.  Federal  home 
loan  banks. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  proposes  to 


amend  title  12.  chapter  IX.  subchapter  B, 
part  S32  of  die  Code  of  Federal 
Regulations  as  follows: 

SUBCHAPTER  B-FEDERAL  HOME  LOAN 
BANKSTSTEM 

PART  93»-OIKUNiZATION  OF  THE 
BANKS 

1.  The  authority  citation  tor  part  932 
continues  to  read  as  follows: 

Aulborily:  Sees.  2A.  2a  as  added  by  aec 
702. 103  Stat.  413.  414  (12  U3.C.  1422a,  1422tj); 
sees.  S-7.  47  S\aK.  727.  730.  as  amended  (12 
U.S.C  1426-1427):  tea  5,  48  Stat.  132.  as 
amended  (12  U.S.C.  1464):  sec.  207,  62  Stat. 
692.  as  added  by  »ec.  la.  76  StaL  1123.  as 
amended  {18  U.S.C.  207);  sec.  602.  92  StaL 
2115.  as  amended  (42  U.S.C  8101.  et  seq.). 

2,  Section  932.3  is  revised  to  read  as 
follows: 


§932.3 

The  board  of  directors  of  each  Bank 
may.  with  the  approval  of  the  Board, 
declare  and  pay  a  dividend  from  net 
earnings,  including  previously  retained 
earnings,  on  the  paid-in  value  of  capital 
stock  held  during  the  dividend  period. 
The  dividend  period  may  be  quarterly, 
semiannually,  or  annually  ending  on 
March  31.  June  30.  September  30,  or 
December  31.  Dividends  on  such  stock 
shall  be  computed  without  preference 
and  only  for  the  period  such  stock  was 
outstanding  during  the  dividend  period. 
Dividends  may  be  paid  in  cash  or  in  the 
fonn  of  stock. 

Dated:  November  22. 1991. 

By  the  Federal  HeutiJig  Finance  Bosrd. 
Daniel  F.  Evans,  |r.. 
Chairman. 

[FR  Doc  91-28514  Filed  11-25-91:  8:45  am] 
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FEDERAL  RNANCIAL  INSTITUnONS 
EXAMINATION  COUNCIL 

Appraisal  Subcoiniiilttse 

12CFRPMt1te2 

(Docket  No.  AS91-4] 

Rutes  of  Practice  for  Temporary 
Waiver  Procesdhigs 

aoemcy:  Appraisal  Subcommittee. 
Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Proposed  rulemaking. 

SUMMABV:  The  Appraisal  Subcommittee 
("ASC")  of  the  Federal  Financial 
Institutions  Examination  Council 
("FFIEC")  is  pubhshing  for  comment 
proposed  part  1102,  which  would  set  out 
the  ASCs  procedures  relating  to 
proceedings  granting  and  terminating 


temporary  waivers  under  section 
1119(b)  ■  of  title  XI  of  die  Financrrt 
Institutions  Reform.  Recovery,  and 
ERforcenient  Act  of  IMS  r 'FIRRE/ 1-* 
Congress  intended  title  XI  of  FIRRRA 
and  the  ASC  the  FFIRAs  and  the 
Resolution  Trust  Corporation  to  protect 
federal  financial  and  pnbftc  policy 
interests  in  real  estate-related  financial 
transactions  requiring  the  services  of  an 
appraiser. 

DATSS:  Comments  must  be  received  on 
or  before  December  26, 1991. 


:  Persons  wishing  to  submit 
written  comments  should  file  them  with 
Edwin  W.  Baker.  Executive  Director, 
Appraisal  Subconmiittee.  177tV  G  Street. 
NW..  suite  8S0a  Washington.  DC  20006. 
All  comment  tetters  should  refer  to 
Docket  No.  AS9I-4.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  at  the  above 
location. 


KTIOH  cowrACT: 
Edwin  W.  Baker.  Executive  Director,  or 
Mare  L  Weinberg.  General  Counsel  at 
(202)  357-0133,  Appraisal  Sobconunittee. 
1776  G  Street.  NW.,  Suite  8S0B, 
Washington,  DC  20006. 

SUPPLEMCNTAL  INFORMATION: 

L  Intruduction 

On  August  9. 1980.  Congress  adopted 
FIRREA.  including  sections  1102  *  of 
title  XI.  which  established  the  ASC  and 
placed  it  within  the  FFIEC  The  ASC 
consists  of  representatives  appointed  by 
the  heads  of  the  Federal  Financial 
Institutions  Regulatory  Agencies 
("FFIRA")  *  and  die  Department  of 
Housing  and  Urban  Development. 
Congress  intended  title  XI  of  FIRREA 
and  the  ASC.  the  FFIRAs  and  the 
Resolution  Trust  Corporation  ("RTC")  to 
protect  federal  financial  and  public 
policy  interests  •  in  real  estate-related 


'  12  U.S.C.  3348(b)  (1990). 

>  Pubtic  l^w  101-73. 103  Stat.  IBS  (tsas). 

'  12  U.S.C  3310(1900). 

♦  The  FFIR.^*  ar*  "tb*  Board  of  Gf)vemon  erf  the 
Federal  Reserve  Syttem.  the  Federai  Depoeil 
tneunnce  Corporation,  the  Office  of  the  Comptroller 
of  ttie  Cutrency.  t*»»  Office  of  Thrift  S«pervi»ion. 
and  the  National  Credit  Union  Admintitration." 
lectlon  1122(0)  of  title  XL  12  U3.C  33SO(C)  (1990) 

*  Titk  XI'i  ganeral  pufpoM  ii  "to  pro\id«  liuit 
Federal  financial  and  public  policy 

intareata  .  .  .  wiU  be  protected  by  requirins  thai 
jcertatnj  real  ealate  appraiiali  are  parformed  in 
writing  in  actotdanca  witti  anifann  aiandarda.  by 
individuals  whose  competenc)'  has  been 
demonstialad  and  whoae  profnaioiial  conduct  will 
be  eubjeet  to  afTactive  supervialoa."  aaction  1101  of 
title  XL  12  U.S.C.  3.131  (1990). 


i 
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financial  transactions  •  requiring  the 
services  of  an  appraiser.^ 

The  ASC  has  several  statutory  duties 
under  title  XI.  First,  it  must  monitor  the 
appraisal  regulations  adopted  by  the 
FFIRAs  and  the  RTC  (collectively. 
"Agencies").  Those  regulations  set  out 
appraisal  standards  for  federally  related 
transactions  *  and  deflne  those  federally 
related  transactions  requiring  the 
services  of  a  State  certified  or  State 
licensed  appraiser.  Second,  the  ASC 
must  monitor  and  review  the  practices, 
procedures,  activities,  and 
organizational  structure  of  the  Appraisal 
Foundation.  Third,  the  ASC  must 
monitor  each  State's  certification  and 
licensing  programs  for  real  estate 
appraisers  *  and  must  review  each 
State's  compliance  with  the 
requirements  of  title  XI.  It  also  is 
authorized  by  title  XI  to  take  action 
against  non-complying  States.'" 

II.  Statutory  Authority 

After  December  31. 1991.  all  financial 
institutions  must  use  State  licensed  or 
certified  appraisers,  as  appropriate,  in 
federally  related  transactions."  Thus, 
each  State  ideally  should  have  in  place 
at  that  time  its  entire  regulatory  scheme 
for  certifying,  hcensing  and  supervising 
appraisers. 

Section  1119(b)  of  title  XI.  however, 
provides  the  ASC  and  the  States  with  a 
degree  of  flexibility  in  dealing  with 
extraordinary  circumstances  that  may 
occur  at  any  time  after  December  31st. 
This  section  enables  the  ASC  to  waive, 
on  a  temporary  basis  and  with  the 
FFIEC's  approval,  any  State  certification 
or  licensing  requirement  on  a  written 
finding  that:  (1)  "There  is  a  scarcity  of 


*  Se«  section  1121(S)  of  title  XL  12  VS.C.  3350(5) 
(1990)  For  the  definition  of  "real  estate-related 
financial  transaction." 

'  The  FFIRAs  and  the  RTC  have  adopted 
appraisal  regulations  that,  among  other  things, 
clarify  the  phrase  "requires  the  services  of  an 
appraiser."  See,  e.g..  the  appraisal  regulations  of  the 
FDIC  at  12  CFR  323.3(a)  (1991). 

*  See  section  1121(4)  of  title  XL  12  U.S.C.  3350(4) 
(1990),  which  defines  a  "federally  related 
transaction." 

*  The  ASC  is  required  to  "monitor  State  appraiser 
certifying  and  licensing  agencies  for  the  purpose  of 
determining  whether  the    *     '     *    agency's 
policies,  practices,  and  procedures  are  consistent 
with  (title  XI|.  section  1118(a)  of  title  XI.  12  U.S.C. 
3347(a)  (1990).  See.  also,  section  1103(a)(1)  of  title 
XI.  12  use.  3332(a|(1)  (1990).  Each  Stale  with  an 
appraiser  certifying  and  licensing  agency  is 
responsible  for  transmitting  to  the  Subcommittee  a 
roster  of  these  individuals,  along  with  an  annual 
registry  fee.  The  Subcommittee  must  maintain  a 
nutional  registry  of  all  stale  certified  and  licensed 
appraisers  who  are  eligible  to  perform  appraisals  in 
federally  related  transactions. 

'•  See  section  1118  of  title  XL  12  U.S.C.  3347 
(1990). 

*■  See  section  1119(a)  of  title  XL  12  U.S.C.  3348(a), 
and  56  FR  20002  (May  1. 1991 1  and  29653  (June  2a 
1991) 


certified  or  licensed  appraisers  to 
perform  appraisals  in  connection  with 
federally  related  transactions";  and  (2) 
that  the  scarcity  is  "leading  to 
inordinate  delays  in  the  performance  of 
such  appraisals."  '*  Either  a  State  in 
compliance  with  title  XI  or  the  ASC  can 
make  a  written  "scarcity/delay"  finding. 
A  State,  however,  cannot  grant  or  deny 
a  waiver  under  section  1119(b):  that 
authority  belongs  only  to  the  ASC. 
Congress  intended  that  the  ASC 
exercise  this  waiver  authority 
"cautiously."  "Temporary  waivers 
terminate  when  the  ASC  "determines 
that  such  inordinate  delays  have  been 
eliminated." 

While  the  Section  speaks  clearly  to 
the  ASC  and  the  States,  it  does  not 
explicitly  limit  the  universe  of  persons 
who  may  either  request  that  the  ASC 
provide  temporary  waiver  relief  or 
provide  information  to  the  ASC  that 
could  lead  to  the  ASC  granting 
temporary  waiver  relief  on  its  own 
initiative.  Therefore,  the  ASC 
encourages  the  Agencies,  their 
respective  regulated  financial 
institutions,  and  other  persons  or 
institutions  to  submit  to  the  ASC  critical 
information  respecting  appraiser 
scarcities  and  delays  occurring  in  the 
States.**  in  connection  with  those 
informational  submissions,  they  also 
may  request  that  the  ASC  exercise  its 
discretionary  authority  to  provide 
temporary  waiver  relief.  The  ASC  will 
consider  such  submissions  and  requests 
in  determining  whether  it  should  initiate 
a  temporary  waiver  proceeding. 

III.  Description  of  the  Proposed  Rule 

Proposed  rule  1102  provides  a  specific 
procedure  for  handling  section  1119(b) 
waiver  proceedings.  The  ASC  tailored 
the  proposal  to  afford  expeditious 
administrative  processing  of  these 
proceedings,  while,  at  the  same  time, 
providing  interested  parties  with  an 
opportunity  to  participate  meaningfully 
in  the  process.  The  ASC  intends  to  work 
closely  with  the  States  to  assure  that 
temporary  waivers  will  provide 


'*  A  scarcity  leading  to  an  inordinate  service 
delay  can  occur  in  a  specific  geographical  area  or 
areas  and  in  a  service  segment.  For  example.  Black, 
White  and  Green  Counties  and  Large  City  in  State 
"A"  are  experiencing  a  scarcity  of  State  certified 
appraisers  leading  to  inordinate  delays  in  obtaining 
appraisals  of  residential  properties  of  over  $1 
million. 

*'  House  Comm.  on  Banking.  Finance  and  Urban 
Affairs.  Report  Together  With  Additional 
Supplemental.  Minority.  IndividuaL  and  Dissenting 
Views.  Financial  Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989,  H.R.  Rep.  No.  101-54  Part 
1. 101st  Cong.,  Isl  Sess.,  al  482-83. 

**  They  arc  encouraged  to  participate  in  the 
temporary  waiver  process  by  Tiling  comment*  with 
the  ASC  respecting  proposed  temporary  waiver 
actions. 


sufficient  relief.  In  return,  the  ASC 
expects  requests  for  waiver  relief  to  be 
designed  as  narrowly  as  possible. 

Proposed  rule  1102  sets  out  a  highly 
streamlined  procedure  for  processing 
temporary  waivers.  Upon  the  ASC's 
proper  receipt  of  a  request  '*  or  wjien 
the  ASC  on  its  own  initiative  determines 
to  commence  a  temporary  waiver 
proceeding,  the  ASC  must  publish 
promptly  in  the  Federal  Register  a  notice 
containing  a  concise  general  statement 
of  the  nature  and  the  basis  for  the 
waiver.  The  notice  must  request  written 
comments  from  interested  members  of 
the  public  for  a  30  calendar-day  period. 
The  ASC  has  at  most  45  calendar  days 
from  the  notice's  publication  within 
which  to  issue  an  order  either  granting 
or  denying  a  waiver.  The  ASC  can  grant 
or  deny  a  waiver  in  whole,  in  part,  and 
upon  specified  terms  and  conditions, 
including  provisions  for  the  termination 
of  the  order."  The  ASC  must  discuss  in 
the  order  the  reasons  for-its  finding  and 
note  that  the  ASC  will  be  preparing 
appropriate  notifications^regarding  the 
terms  and  conditions  of  the  temporary 
waiver  order  to  the  Agencies  for 
dissemination  to  their  respective 
regulated  lending  institutions  should  the 
order  become  effective.  An  ASC 
temporary  waiver  relief  order  will  not 
become  effective  until  the  FFIEC 
concurs  with  the  ASC's  action.  The 
order  then  would  be  published  promptly 
in  the  Federal  Register." 

Proposed  rule  1102.2  is  central  to  the 
waiver  procedure.  It  describes  the 
specific  information  needed  by  the  ASC 
for  granting  or  denying  a  temporary 
waiver  request.  A  request  must  set  out 
fully  and  accurately: 

(1)  The  requirement  or  requirements 
from  which  relief  is  being  sought: 

(2)  A  description  of  all  significant 
problems  currently  being  encountered  in 
efforts  to  comply  with  title  XI; 

(3)  The  nature  of  the  scarcity  of 
certified  or  licensed  appraisers; 

(4)  The  extent  of  the  delays 
anticipated  or  experienced  in  obtaining 
the  services  of  certified  or  licensed 
appraisers: 

(5)  The  reasons  why  the  requester 
believes  that  the  requirement  or 
requirements  are  causing  the  scarcity  of 


■*  The  ASC  will  not  consider  a  request  from  a 
Stale  received  unless  it  contains  certain 
information.  See  the  following  paragraph  and 
proposed  rule  1102.2. 

"  For  example,  the  waiver  order  may  Include 
language  automatically  terminating  its  effectiveness 
as  of  the  earlier  of  a  speciHc  date  or  upon  the 
Stale's  certification  that  the  pertinent  scarcities  and 
inordinate  delays  have  been  eliminated. 

>'  Section  1119(b)  of  title  XI.  12  U.S.C.  3348(b) 
(1990).  requires  FFIEC  approval  of  any  ASC  decision 
to  issue  a  waiver. 
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certified  or  licensed  appraisers  and  the 
inordinate  delays  in  obtaining  needed 
appraiser  services:  and 

(6)  A  specific  plan  for  expeditiously 
alleviating  the  scarcity  and  the  service 
delays. 

A  requester  must  provide  this 
information  fully  and  accurately.  If  a 
requester  fails  to  do  so,  the  ASC  will  not 
consider  the  request  "received"  for 
processing."  and  the  proposal's 
deadlines  for  action  will  not  be 
triggered.  Other  persons  requesting 
relief  or  providing  information  to  the 
ASC  respecting  scarcities  and 
inordinate  service  delays  under 
proposed  rule  1102.3  also  should  address 
these  items  in  their  documents.  While 
ASC  acceptance  of  informational 
submissions  from  other  persons  cannot 
be  "received"  and  will  not  trigger  the 
proposal's  deadlines  for  action,  the  ASC 
must  consider  them  in  determining 
whether  to  initiate  a  temporary  waiver 
proceeding." 

Proposed  rule  1102  also  enables  the 
ASC  to  terminate  a  waiver  whenever 
the  ASC  finds  that:  (1)  The  "inordinate 
delays"  in  obtaining  the  services  of  a 
State  licensed  or  certified  appraiser  no 
longer  exist;  or  (2)  the  terms  and 
conditions  of  the  waiver  order  are  not 
being  satisfied.  The  ASC  must  publish  a 
finding  of  waiver  termination  promptly 
in  the  Federal  Register  and  request 
public  comment  on  that  finding  for  a  30- 
day  period.  Absent  further  ASC  action 
to  the  contrary,  the  finding  will  become 
final  ten  days  after  the  close  of  the 
comment  period.  During  this  ten-day 
period,  the  ASC  will  prepare 
appropriate  notifications  regarding  the 
terms  and  conditions  of  the  temporary 
waiver  flnding  to  the  Agencies  for 
dissemination  to  their  respective 
regulated  lending  institutions.  The  ASC 
will  notify  the  FFIEC  about  a  proposed 
waiver  termination. 

IV.  Interim  Temporary  Waiver 
Procedures 

The  ASC  has  reason  to  believe  that, 
notwithstanding  good  faith  efforts  to 
comply  fully  with  title  XI  by  the  Title's 
January  1, 1992  full  implementation  date, 
one  or  more  States  in  all  likelihood  will 
be  requesting  temporary  waiver  relief 
between  now  and  the  final  adoption  of 
proposed  rule  1102.  During  this  interim 
period,  the  ASC  will  accept  and 
consider  requests  for  temporary  waiver 


■•The  ASC  and  its  staff  Intends  to  work  closely 
with  requesters  to  provide  all  relevant  information. 

■'Proposed  rule  1102.6  enables  State  Appraiser 
Regulatory  Agencies  to  request  in  writing  an 
extension  of  an  existing  temporary  waiver  order.  To 
ensure  uniform  processing  and  sufficient  program 
discipline,  an  extension  request  will  be  processed 
exactly  like  a  new  temporary  waiver  request. 


relief.  Moreover,  the  ASC  will  accept 
informational  submissions  respecting 
the  availability  of  State  licensed  or 
certified  appraisers  in  the  States,  To 
facilitate  this  process,  the  ASC  asks 
requesters  and  submitters  to  use  the 
criteria  in  proposed  rule  1102.2  as  a 
guideline  in  formulating  their 
documents.  This  should  greatly  assist  (1) 
requesters  in  drafting  well  focused 
waiver  requests  during  this  critical 
transitional  period  and  (2)  the  ASC  in 
determining  whether  to  initiate 
temporary  waiver  proceedings. 

During  this  period,  the  ASC  will  retain 
its  procedural  flexibility  under  section 
1119(b]  in  responding  to  written 
temporary  waiver  requests  and  will  not 
be  bound  formally  by  the  proposed 
rule's  time  frames  and  other  procedural 
requirements.  That  is,  until  the  ASC 
finally  adopts  rule  1102,  the  ASC  only 
must  comply  with  section  1119(b)'s 
provisions,  i.e..  determining  whether  the 
appropriate  statutory  tests  for  relief 
have  been  met.  issuing  a  written  finding 
and  obtaining  FFIEC  concurrence. 
Nothing  in  title  XI.  and  in  particular 
section  1119(b)  or  any  other  provision  of 
federal  law,  specifically  requires  the 
ASC  to  propose  and  adopt  written 
procedures  governing  the  process  for 
granting  or  denying  temporary  waivers. 
The  ASC.  however,  believes  that  putting 
in  place  formal  temporary  waiver 
procedure^  makes  good  regulatory 
sense.  Such  procedures  should:  (1) 
Ensure  the  uniform  procedural  treatment 
of  temporary  waiver  requests;  (2) 
provide  substantive  guidance  in 
formulating  those  requests;  and  (3) 
provide  the  expeditious  and  efficient 
resolution  of  requests. 

V.  Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  ASC 
certifies  that  this  notice  of  proposed 
rulemaking  is  not  expected  to  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  business 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Proposed  rule  1102  would  set  out  the 
ASC's  procedures  relating  to 
proceedings  granting  and  terminating 
temporary  waivers  under  section  1119(b) 
of  title  XI.  This  section  of  FIRREA 
generally  requires  the  ASC  to  make 
written  findings  and  to  determine  that 
such  findings  satisfy  the  stated  criteria 
for  granting  a  waiver. 

The  purpose  of  the  proposed  rule  is  to 
secure  a  just  and  orderly  determination 
of  administrative  proceedings. 
Temporary  waiver  proceedings  by  their 
very  nature  provide  relief  for  small  and 
large  business  entities  and  individuals. 


VI,  Executive  Order  12291  Statement 

The  ASC  has  determined  that  this 
notice  of  proposed  rulemaking  does  not 
constitute  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required  on  the  grounds 
that  this  notice  of  proposed  rulemaking, 
if  adopted:  (1)  Would  not  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  (2)  would  not  result  in  a 
major  increase  in  the  cost  of  financial 
institution  operations  or  governmental 
supervision:  and  (3)  would  not  have  a 
significant  adverse  effect  on  competition 
(foreign  or  domestic),  employment, 
investment,  productivity  or  innovation, 
within  the  meaning  of  the  Executive 
Order, 

VII,  List  of  Subjects  in  12  CFR  Pari  1102 

Appraisers,  Proceedings:  Slate 
Appraisal  Regulatory  Agencies:  Waiver 

VIII,  Text  of  the  Proposed  Rule 

Title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1,  By  adding  new  part  1102  to  read  as 
follows: 

PART  1102— APPRAISAL 
REGULATION 

Sut>part  A— Temporary  waiver  requests 

Sec. 

1 102.1  Authority,  purpose  and  scope. 

1102.2  Requirements  for  requests, 

1102.3  Other  requests  and  information 
submissions. 

1102.4  Notice  and  comment, 

1102.5  Subcommittee  determinution.    . 

1102.6  Waiver  extension. 

1102.7  Waiver  termination. 

Subpart  B— (Reserved! 

Authority:  12  U.S.C  3348(b),  unless 
otherwise  noted. 

Subpart  A— Temporary  Waiver 
RequMts 

S 1 102.1    Auttiority,  purpose  and  scope. 

(a)  Authority.  This  subpart  is  issued 
under  section  1119(b)  of  title  XI  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
{"HRREA  ")  (12  U,S,C,  3348(b)), 

(b)  Purpose  and  scope.  This  sutipart 
prescribes  rules  of  practice  and 
procedure  governing  temporal  y  waiver 
proceedings  under  section  1119(b)  of 
title  XI  of  FIRREA  (12  U,S,C,  3348(b)). 
These  procedures  apply  to  whenever  a 
state  appraiser  regulatory  agency 
requests  the  Subcommittee  for  a  waiver 
of  any  requirement  relating  to 
certification  or  licensing  of  a  person  to 
perform  appraisals  under  title  XI  of 
FIRREA,  They  also  apply  whenever  the 
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SubcoranHt«e.  based  on  sofficiefit, 
credible  infonnalion  or  requests 
received  from  olher  persons  or  entities, 
initiates  a  temporary  vMaiver  proceeding. 

§1102.2    n«qutrsimnts  for  f  quwU. 

A  request  will  not  be  deemed  received 
by  the  Subcommittee  unless  it  fully  and 
accurately  sets  out: 

(.3)  If  the  requester  is  a  State 
Appraiser  Regulatory  Agency,  a  written, 
duly  authorized  determination  by  the 
S  ate  Appraiser  Regulatory  Agency  that 
there  is  a  scarcity  of  State  licensed  or 
S  ute  certified  appraisers  leading  to 
inordinate  delays  in  obtaining 
appraisals  in  federally  related 
tM.nsactions.  In  the  absence  of  such  a 
written  determination,  a  State  Appraiser 
R  't^ulatory  Agency  must  ask  the  ASC 
for  such  a  determination.  A  requester 
other  th3h  a  State  Appraiser  Regulatory 
Agency  m^y  ask  the  ASC  for  such  a 
detprminafion; 

(b)  The  requirement  or  requirements 
from  which  relief  is  being  sought; 

(c)  A  description  of  all  significant 
problems  currently  being  encountered  in 
efforts  to  comply  with  btle  XI: 

(d)  The  nature  of  the  scarcity  of 
certified  or  licensed  appraisers 
(including  supporting  documentation); 

(e)  The  extent  of  the  delays 
anticipated  or  experienced  in  obtaining 
the  services  of  certified  or  licensed 
appraisers  (including  supporting 
documentation); 

(f)  The  reasons  why  the  requester 
believes  that  the  requirement  or 
requirements  are  causing  the  scarcity  of 
certified  or  licensed  appraisers  and  the 
service  delays:  and 

(g)  A  specific  plan  for  expeditiously 
alleviating  the  scarcity  and  the  service 
delays. 

§1102.3    Other  requests  and  infoniMtlen 
sut>iTiissions. 

The  Federal  Financial  Institutions 
Regulatory  Agencies  and  the  Resolution 
Trust  Corporation,  their  respective 
regulated  financial  institutions,  and 
olhcT  persons  or  institutions  may  submit 
the  information  requested  in  §  1102.2 
and  n>ay  ask  that  the  Subcommittee 
exercise  its  discretionary  authority  to 
initiate  a  temporary  waiver  proceeding. 
1  he  Subcommittee  shall  consider  these 
submissions  and  requests  in  exercising 
that  authonty.  When  the  Subcommittee 
initiates  a  temporary  waiver  proceeding, 
these  dooimnnts  shall  correspond  to  a 
received  request  under  §  1102.4  of  this 
.subpart. 

$1102.4    Notice  and  eommant 

The  Subcommittee  shall  publish 
promptly  in  the  Fedetal  Eegbtor  a  notice 
respecting:  (a)  The  received  request  or 


(b)  The  Subcommittee  order  initiating  a 
temporary  waiver  proceeding.  The 
notice  or  initiation  order  shall  contain  a 
concise  general  statement  of  the  nature 
and  basis  for  the  action  and  shall  give 
interested  persons  30  calendar  days 
from  its  publication  in  which  to  submit 
written  data,  views  and  arguments. 


§1102.5    Subcomiwm—  dtennfawtton. 

Within  45  calendar  days  of  the  date  of 
the  publication  of  the  notice  or  initiation 
order  in  the  Federal  Register,  the 
Subcommittee,  by  order,  shall  either 
grant  or  deny  a  waiver  in  whole,  in  part, 
and  upon  specified  terms  and 
conditions,  inchiding  provisions  for 
waiver  termination.  Such  order  shall 
respond  to  comments  received  from 
interested  members  of  the  publicrand^ 
shall  provide  the  reasons  for  thf 
Subcommittee's  finding.  The  orHer  shall 
be  published  promptly  in  the  Federal 
Register,  which,  in  the  case  of  ail 
approval  order,  shall  be  after  Federal 
Financial  Institution  Examinatio* 
Council  concurrence.  The 
Subcommittee's  approval  order  shall  be 
effective  only  upon  Examination  Council 
concurrence. 

S1102.C    Wahwre rtewalon. 

A  State  Appraiser  Regulatory  Agency 
may  request  an  extension  of  temporary 
waiver  relief  by  forwarding  an 
additional  written  request  to  the 
SubcoBimittee.  This  additional  request 
shall  be  subject  to  ail  the  requirements 
of  this  subpart 

§1102.7    Walvvr  termination. 

The  Subcommittee  at  any  time  may 
terminate  a  waiver  order  on  the  finding 
that  (a)  The  inordinate  delays  in 
obtaining  the  services  of  certified  or 
licensed  appraisers  no  longer  exist;  or 
(b)  The  terms  and  conditions  of  the 
waiver  order  are  not  being  satisfied. 

The  Subcommitlee  shall  publish  a 
finding  of  waiver  termination  promptly 
in  the  Federal  Register,  giving  interested 
persons  30  calendar  days  from 
publicaticNi  in  which  to  submit  written 
data,  views  and  arguments.  In  the 
absence  of  further  Subcommittee  action 
to  the  contrary,  the  finding  of  waiver 
termination  automatically  shall  become 
final  ten  calendar  days  after  the  close  of 
the  comment  period. 

By  the  Appraisal  Subcommiitee  of  the 
Federal  Finaociai  Institutions  Examination 
Council.  Dated:  November  Ifl,  1991. 
Diana  L.  Ganmis. 
Acting  Chairpenoa. 
(PR  Doc.  91-2Saoe  Filed  11-25-tn:  a>45  atqj 


SMALL  BUSINESS  AOMtmSTRATK>N 

13CFRPsrt121 

SmaH  Buttaass  Ste«  RaprfaMoiw; 
Waiver  of  tha  Nonmanufacturer  Rula; 
Corractlwi 

AOEMCV:  Small  Business  Administratioa 
action:  Notice  of  intent  to  waive  the 
"Nonmanafactorer  Rule"  for  four  wheel 
utility  trucks;  correctioa  and  extension 
of  comaient  period. 

•UMMARy:  sea  is  correcting  an  error  in 
the  Product  and  Service  Code  (PSC) 
listing  for  four  wheel  drive  utility  trucks 
in  its  "Notice  of  intent  to  waive  the 
^-Nonmanufacturer  Rale  for  multiple 
products"  which  appeared  in  the  Federal 
Register  on  October  2a  19U1  (56  FR 
55636).  The  correct  PSC  for  four  wheel 
utility  trucks  in  oohimn  3  is  2320.  In 
addition,  the  comment  period  is 
extended  until  December  11. 1991. 
OATBt:  The  comnent  period  deadline  for 
four  wheel  utility  trucks  only  is 
extended  to  December  11, 1991. 

FOR  RJRTHCn  MFOHSSATION  CdrTACT: 

James  Fairbaim.  Indvstrial  Specialist. 
(202)  205-730a 

Dated  November  15. 1991. 
G«na  VsnAitdal^ 
Acting  Chairmaa.  Site  PoJir.y  Board. 
[FR  Doc.  91-28131  Filed  11^25-91:  8:46  itm| 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatration 

14  CFR  Part  38 

[DoclMl  Na  •1-NM-31-AD] 

AlrwoitNnaaa  Difactlvaa.  Dassault 
Aviation  Modal  Mystera  Falcon  900 
Sarias  Alrplanaa 

agency:  Federal  Aviation 
Administration  (FAA).  DCTT, 
action:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 

SUMMARV:  This  notice  proposes  to  '' 
amend  an  eariier  proposed 
airworthiness  directive  (AD),  applicable 
to  certain  Avions  Maroel  Uascault- 
Breguet  Aviation  Model  Mystere  Falcon 
900  series  airplanes,  which  would  have 
required  repetitive  inspections  to  detect 
clogged  drains  in  the  box  structures 
surrounding  the  fhgfat  controls  at  frame 
25;  modifications  of  the  crosssection  of 
the  outlet  of  the  drain  stub;  and  the 
installation  of  a  protective  screen  on 
drains  on  each  side  of  the  center  beam. 
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That  action  was  prompted  by  reports  of 
clogged  drainage  systems  on  in-service 
airplanes.  This  condition,  if  not 
corrected,  could  result  in  stiffness  of  the 
center  engine  power  control  and/or 
flight  controls  (elevator  and  rudder],  and 
reduced  controllability  of  the  airplane. 
This  action  revises  the  proposed  rule  by 
requiring  modification  of  the  collector 
drains  as  terminating  action  for  the 
repetitive  inspections,  and  by  expanding 
the  AD's  applicability  to  include 
additional  airplanes. 

datis:  Comments  must  be  received  no 
later  than  December  31, 1991. 

AOORCncS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
31-AD,  1001  Lind  Avenue  SW..  Renton. 
Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Falcon  jet 
Corporation,  Customer  Support 
Department,  Teterboro  Airport, 
Teterboro,  New  Jersey  07606.  This     • 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
POM  niRTHER  INFONMATION  CONTACT 

Mr.  Greg  Holt.  Standardization  Branch. 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPLSMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  In  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvaUabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention  Rules  Docket  No. 
91-NM-31-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
a  new  airworthiness  directive, 
applicable  to  certain  Avions  Marcel 
Dassault-Breguet  Aviation  Model 
Mystere  Falcon  900  series  airplanes, 
was  published  in  the  Federal  Register  on 
March  21. 1991  (56  FR  11974).  That 
proposal  would  have  required  repetitive 
inspections  to  detect  clogged  drains  in 
the  box  structures  surrounding  the  flight 
controls  at  frame  25:  modifications  of 
the  cross-section  of  the  outlet  of  the 
drain  stub;  and  the  installation  of  a 
protective  screen  on  drains  on  each  side 
of  the  center  beam.  That  action  was 
prompted  by  reports  of  clogged  drainage 
systems  on  in-service  airplanes.  This 
condition,  if  not  corrected,  could  result 
in  stiffness  of  the  center  engine  power 
control  and/or  flight  controls  (elevator 
and  rudder),  and  reduced  controllability 
of  the  airplane. 

Since  issuance  of  that  proposal, 
Dassault  Aviation  has  issued  Service 
Bulletin  F900-3&-2  (Fg00-B3),  dated 
April  25, 1991,  which  describes 
procedures  to  modify  the  collector 
drains  by  separating  the  frame  25  center 
drain  from  the  washbasin  collector 
drain  connected  to  the  drain  stub, 
thereby  avoiding  simultaneous  failure  of 
both  drains  in  the  event  of  failure  of  the 
drain  stub.  This  service  bulletin  also 
adds  airplanes  to  its  effectivity.  The 
Direction  G6nerale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  of  France,  has  classified  this 
8er\'ice  bulletin  as  mandatory. 

The  FAA  has  examined  the  findirtgs  of 
the  DGAC,  reviewed  the  new  service 
information,  and  has  determined  that 
the  proposed  rule  must  be  revised  to 
require  modification  of  the  collector 
drains  as  terminating  action  for  the 
repetitive  inspections  of  the  box 
structures  surrounding  the  flight  controls 
at  frame  25  intended  to  detect  clogged 


drains.  The  FAA  has  determined  that 
long  term  continued  operational  safety 
will  be  better  assured  by  actual 
modification  of  the  airframe  to  remove 
the  source  of  the  problem,  rather  than  by 
repetitive  inspections.  L,ong  term 
inspections  may  not  be  providing  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  repetitive  inspections,  has  ed 
the  FAA  to  consider  placing  less 
emphasis  on  special  procedures  and 
more  emphasis  on  design  improvements. 
The  proposed  modification  requirement 
is  in  consonance  with  that  policy 
decision. 

The  proposed  rule  has  also  been 
revised  to  include  additional  airplanes 
in  its  applicability.  These  additional 
airplanes  have  been  identified  as  being 
subject  to  the  unsafe  condition 
addressed  by  this  rulemaking  action. 

Since  the  new  proposed  requirements 
go  beyond  the  scope  of  those  originally 
proposed,  the  comment  period  has  been 
reopened  to  provide  additional  time  for 
public  comment. 

The  modification  number  was 
incorrectly  cited  in  one  portion  of  the 
original  proposal;  the  modification 
number  has  been  replaced  in  the  new 
proposed  rule  with  a  reference  to 
Dassault  Aviation  Falcon  900  Service 
Bulletin  83,  dated  April  25. 1991. 

Avions  Marcel  Dassault-Breguet 
Aviation  is  referred  to  as  Dassault 
Aviation  throughout  this  proposal  due  to 
a  corporate  name  change. 

Paragraph  (e)  has  been  revised  to 
specify  the  current  procedure  for 
submitting  requests  for  approval  of 
alternative,  methods  of  compliance. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  increase  the 
specified  hourly  labor  rate  from  $40  per 
work  hour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  work  hour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 
The  cost  of  the  additional  requirement 
included  in  this  proposal  has  been 
computed  into  the  revised  total  cost 
estimate. 

The  format  of  this  Supplemental 
NPRM  has  been  restructured  to  be 
consistent  with  the  standard  Federal 
Register  style. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 
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It  is  estimated  that  40  airplanes  of  U.S. 
registry  wouid  be  affected  by  this  AD. 
that  it  would  take  approximately  33 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
work  hour.  The  estimated  cost  for 
required  parts  is  $1,772  per  airplane. 
Based  on  these  fibres,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $143,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  sutional  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  go\emment.  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
impbcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "majoi'  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "significani 
nile"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  ttiis  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Iht>poeed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED  1 

The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthofity:  49  US.C  1354(a).  1421  and  1423; 
49  U.S.C.  10B(g>:  and  14  CFR  11.89. 

§39.13    lAmanOud] 

2.  Section  39.19  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Dassaidt  Aviatio*  (foniMriy  Avi«aa  Maical 
Dasuult-Brpguet  .'\viation):  Docket  No. 
91-NH4-31-AD. 
Appiicabitity:  Model  Mystere  Falcon  900 
series  airplanes:  certiFicated  in  any  category. 
Comptiance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  stiffness  of  the  center  engine 
p<iver  control  and /or  flight  controls  (elevatar 


and  rudder),  and  reduced  controllability  of 
the  airplane,  accomplish  <he  following: 

(a)  Within  30  days  after  tke  effective  date 
of  this  AD,  and  theraafter  at  intervals  not  to 
exceed  7  days,  accomplish  paragraphs  |a)(l) 
and  (a)(Z)  of  this  AO: 

(1)  Ver^fv  proper  operation  of  the  drain 
stub  heating,  in  accordance  with  the 
manufacturer's  Maintenance  Manual 
(refereiicc  Procedare  30-WiO). 

[2)  Verify  freedom  from  dogging  of  the 
system  by  pressurtziog  the  fuselage  on  the 
ground  to  a  cabin  pressure  altitude  of 

Z=  -1.500  feet  using  the  engines  or  APU,  and 
by  checking  with  the  hand  that  air  flows  out 
of  the  drain  stub,  in  accordance  with  the 
manufacturer's  Maintenance  Manual 
(reference  Procedure  21-311). 

(b)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  the  modif'qHhons  and 
inspections  specified  in  paragraptis  (b)(1), 
(b)(2),  and  (b)(3)  of  this  AD.  which  constitute 
terminating  action  for  the  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  On  drain  stub  Part  Number  C48RD0033, 
eliminate  the  3  mm.  diameter  restrictor  and 
enlarge  the  outlet  cross-section,  in 
accordance  with  Dassault  Aviation  Service 
Bulletin  F900-38-1  (F900-82).  dated  October 
4.1990. 

(2)  On  the  drainage  system,  add  protective 
screens  to  the  draina^  holes  of  the  water 
collector  under  the  washbasin,  in  accordance 
with  Dassaiih  Aviation  Service  Bulletin  F900- 
38-1  (P900-82).  dated  October  4. 1980:  and 
install  a  protective  screen  to  the  drainage 
holes  on  each  side  of  the  center  beam,  in 
accordance  with  Dassault  Aviation  Service 
Bulletin  F90O-53-5  (F90O-57).  dated  October 
4.1990. 

(3)  Follovvlng  the  installation  of  the 
modifications  required  by  paragraphs  fb)(1) 
and  (bH2)  of  this  AD,  prior  to  further  flight, 
check  the  stub  heating  for  proper  operations, 
in  accordance  with  Procedure  30-701  in  the 
manufacturer's  Maintenance  Manual,  and 
inspect  and  clean  the  modified  drain  holes. 

(c)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD  or  within  6 
months  after  accomplishing  the  modiflcations 
required  by  paragraph  (h)  of  this  AD. 
whichever  occurs  first  and  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  or  8  months,  whichever  occurs  first: 
accomplish  paragraphs  (c)(1),  (c)(2),  and  (c)(3) 
of  this  .^D.  in  accordance  with  Dassault 
Aviation  Service  Bulletins  P900-38-1  (F900- 
82)  or  F900-53-5  (F900-57),  both  dated 
October  4. 1990.  as  applicable: 

(1 )  Gieck  the  stub  beating  for  proper 
operation. 

(2)  Inspect  and  clean  the  drain  hole 
protective  screens. 

(3)  Verify  correct  water  drainage  via  the 
frame  ZS  and  tvaskbasin  ooDeclor  drains. 

(d)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  collector  drains  in 
accordance  with  Dassault  AviHtion  Falcon 
900  Service  BuUeUn  F900-38-2  |F900-83). 
dated  April  25, 1991.  installatiun  of  this 
modincatioa  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (c)  of  this  AO. 

(e)  An  altematrve  method  of  compliance  or 
adtostment  of  the  oompiiance  time,  which 
provides  an  acceptable  level  of  safety,  may 


be  used  whan  approved  by  the  Manager. 
StandaKlization  Branch.  ANM-Ui.  FA  A. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  tlie  Manager, 
Standardization  Branch.  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  Z1.197  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  wirti  the  requirements  of  this  AD. 

Issued  in  Renton.  Washington,  on ' 
Novemt)er  14, 1981. 
Leroy  A.  Keidi. 

Maaagw.  TnaMport  Airplaae  Directorxile, 
Aircraft  Certification  Service. 
|FR  Doc.  91-28359  Filed  11-25-91;  &4S  am) 
BHJJNa  COOK  4M0-1VM 


DEPARTMENT  OF  THE  INTERIOR 

Offlca  of  Surface  Mfning  Redamation 
and  Enfofctnant 

30  CFR  Part  616 

Surf  aca  Cotf  HMng  and  Reclamatton 
Oparationa,  Parmanant  Ragulafory 
Program;  Av^tabOtty  of  Daciaton;  Uae 
of  Exploatvaa;  Daniai  ai  PaWkm 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  decision  on  petition 
for  rulemaking. 

SUMMAMY:  TTie  Office  of  Surface  Mining 
Reclamation  and  Enforcement  {OS.M)  is 
making  available  to  the  public  its  final 
decision  on  a  petition  for  rulemaking 
from  Ms.  Shirley  Zell  and  Mr.  John 
Albrecht  of  Cimton.  Indiana.  The 
petition  requested  that  OSM  amend 
certain  provisions  of  30  CFR  818.62.  Use 
of  Explosives:  Preblasting  Survey:  and  of 
30  CFR  816.87,  Use  of  Explosives: 
Control  of  Adverse  Effects. 
DATES:  On  November  20. 1991.  the 
Director  denied  the  petition. 
ADDRESS:  Copies  of  the  petition,  and 
other  relevant  materials  comprising  the 
Administrative  Record  of  this  petition 
are  available  fpr  public  review  and 
copying  at  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior, 
Administrative  Record,  room  5315. 1100 
L  Street  NW..  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  RosenthaL  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior.  1020 
15th  Street  Brooks  Towers,  2nd  Floor. 
Denver.  Colorado  80202;  Telephone: 
303-844-^755  (Commercial)  or  564-27.55 
(FTS). 

SUPPLEaKNTARV  INFORMATION: 
I.  PetiHoa  for  Rulemaking  Process 
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11.  The  Zell/Albrecht  Petition 

I.  Petition  for  Rulemaking  Process 

Pursuant  to  section  201  (g)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (the  Act  or  SMCRA).  any 
person  may  petition  the  Director  of  OSM 
for  a  change  in  OSM's  regulations.  The 
regulations  governing  the  handling  of 
rulemaking  petitions  are  found  at  30 
CFR  700.12.  Under  the  rules,  the  Director 
may  publish  a  notice  in  the  Federal 
Register  seeking  comments  on  the 
petition  and  hold  a  public  hearing, 
conduct  an  investigation,  or  take  other 
action  to  determine  whether  the  petition 
should  be  granted.  If  the  petition  is 
granted,  the  Director  initiates  a 
rulemaking  proceeding.  If  the  petition  is 
denied,  the  Director  notifies  the 
petitioner  in  writing  setting  forth  the 
reasons  for  denial.  Under  30  CFR  700.12. 
the  Director's  decision  constitutes  the 
final  decision  for  the  Department  of  the 
Interior. 

II.  The  Zell/Albcecfat  Petition 

OSM  received  a  letter  dated 
November  1, 1989,  firom  Ms.  Shirley  Zell 
and  Mr.  John  Albrecht  of  Clinton, 
Indiana  petitioning  the  Director  to 
amend  certain  parts  of  OSM's 
regulations  governing  the  use  of 
explosives  at  undergroimd  mining 
operations  (30  CFR  817.62  and  817.67).  In 
response  to  that  petition,  on  December 
6, 1989,  OSM  published  a  notice  in  the 
Federal  Register  of  the  petition's 
availability  and  requested  comments. 
(54  FR  50414)  On  December  28. 1989, 
OSM,  responding  to  requests  from 
commenters,  extended  the  close  of  the 
original  30-day  comment  period  until 
January  22. 1990.  (54  FR  53329) 

On  December  20, 1991.  Ms.  Zell  and 
Mr.  Albrecht  requested  the  November  1, 
1989  petition  be  withdrawn  and 
replaced  with  the  revised  petition.  The 
petitioners  indicated  they  were 
withdrawing  the  original  petition 
because  it  mistakenly  recommended 
rulemaking  for  underground  mining 
operations  rather  than  for  surface 
mining  operations  at  30  CFR  816.62  and 
816.67.  OSM  published  a  notice 
withdrawing  the  November  1  petition  for 
rulemaking  on  January  22, 1990.  (55  FR 
2111)  On  the  same  day.  OSM  published 
the  new  petition  for  rulemaking 
proposing  amendments  to  the  siu^ace 
mining  regulations  and  providing  a 
comment  period  until  February  21, 1990. 
(55  FR  2105) 

For  the  reasons  discussed  in  the 
appendix  to  this  notice,  the  Director  has 
denied  the  petition  to  amend  30  CFR 
816.62  and  816.67.  Therefore,  no 
rulemakinti  will  occur  on  this  petition. 


The  Director's  letter  of  response  to  the 
petitioners  on  this  rulemaking  petition 
appears  as  an  appendix  to  this  notice. 
This  letter  reports  the  Director's 
decision  to  the  petitioners.  Included  in 
the  appendix  is  an  evaluation  report  on 
the  issues  raised  by  the  petitioners 
which  discusses  the  current  OSM 
regulatory  program  provisions  covering 
the  use  of  explosives,  an  analysis  of  the 
petitioners'  proposed  regulatory 
changes,  and  a  discussion  of  the 
comments  received  on  the  petition. 

Dated:  Noveml>er  20, 1991. 
Hsny  M.  Snyder. 
Director. 

Appendix 

November  20, 1991. 

Ms.  Shirley  Zell  and  Mr.  John  Albrecht.  RR 
#1.  Box  3.  Clinton,  Indiana  47642. 

Dear  Ms.  Zell  and  Mr.  Albrecht:  This  letter 
is  in  response  to  your  petition  for  rulemaking 
dated  December  20, 1989,  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  requesting  an 
amendment  to  the  regulations  concerning 
preblasting  surveys  and  the  control  of 
adverse  effects  of  blasting  at  surface  coal 
mining  operations. 

Following  the  receipt  of  your  November  1, 
1989,  letter  petitioning  OSM  to  initiate 
rulemaking  to  amend  certain  regulations 
governing  blasting  found  at  30  CFR  817.62 
and  817.67.  OSM  published  on  December  6, 
1989.  in  the  Federal  Register  a  notice  of 
availability  and  requested  comments  on  that 
petition.  |54  FR  50414]  Several  commenters 
requested  an  extension  to  the  comment 
period.  On  December  28. 1989.  OSM  extended 
the  original  30-day  comment  period  to 
January  22. 1990.  [54  FR  S3329] 

On  December  20, 1968.  you  requested  the 
November  1, 1988,  petition  be  withdrawn  and 
replaced  with  the  revised  petition.  You 
indicated  you  were  withdrawing  the  original 
petition  because  it  mistakenly  recommended 
rulemaking  to  30  CFR  817.62  and  817.67 
pertaining  to  blasting  for  underground  mining 
operations  rather  than  30  CFR  816.62  and 
816.67  pertaining  to  blasting  for  surface 
mining  operations.  On  (anuary  22. 1990.  OSM 
withdrew  your  November  1. 1989,  petition  [55 
FR  2111)  and  published  a  notice  of 
availability  of  the  revised  petition  and 
request  for  comments.  [55  FR  2105] 

'The  official  administrative  record  log  lists 
77  comments  and  documents  entered  in 
response  to  the  petition.  The  comment  period 
closed  on  February  21. 1990. 

Since  1977,  OSM  has  spent  $1.4  million  in 
research  to  develop  and  implement  a 
regulatory  program  to  control  the  adverse 
effects  of  blasting  at  surface  coal  mines  and 
to  evaluate  the  possibility  that  those 
regulations  may  not  be  effective.  Almost  half 
of  all  these  studies  have  been  initiated  since 
1989  with  the  specific  purpose  of  thoroughly 
studying  the  claim  that  the  damage  to  homes 
in  the  Daylight  and  McCulchanville  areas  of 
Indiana  resulted  from  blasting.  OSM's 
technical  staff  as  well  as  technical  specialists 
from  the  State  of  Indiana,  the  U.S.  Bureau  of 


Mines  (BOM),  and  other  Federal  and  state 
agencies  have  spent  numerous  hours  studying 
this  problem.  After  all  the  time,  effort,  and 
research,  a  direct  correlation  between 
blasting  at  permissible  regulatory  limits  and 
the  damage  to  homes  alleged  to  have  been 
caused  by  such  blasting  cannot  be 
established.  There  is,  therefore,  no  technical 
justiflcation  to  amend  existing  limits  to  the 
levels  proposed  by  the  petitioners. 

After  careful  consideration  of  the 
arguments  presented  in  the  petition  and  the 
extensive  public  comments.  I  am  denying 
your  rulemaking  request  to  amend  30  CFR 
816.62  and  816.67  concerning  preblast  surveys 
and  controlling  the  adverse  effects  of 
blasting,  respectively.  These  regulations 
applicable  to  blasting  operations  are  already 
sufficient  to  prevent  damage  to  structures 
and  injury  to  persons. 

In  September,  1991,  OSM  funded  three  new 
projects  to  look  at  new  questions  associated 
with  blasting.  If  the  research  identifies  a 
causal  relationship  between  blasting  and 
damage,  existing  regulations  require  that 
applicable  airblast  and  ground  vibration 
limits  be  reduced  to  a  level  necessary  to 
prevent  damage.  If  the  research  points  to  a 
nationwide  regulatory  problem,  regulatory 
changes,  as  appropriate,  may  be  considered. 

OSM's  regulations  governing  petitions  for 
rulemaking  at  30  CFR  700.12(c)  prescribe  that 
technical  justifications,  facts,  or  law 
previously  considered  during  rulemaking  on 
the  same  issue  shall  not  provide  a  reasonable 
basis  to  repeal  or  amend  a  current  regulation. 
The  majority  of  the  issues  raised  and 
arguments  presented  in  your  petition  were 
previously  addressed  in  the  preamble  to  the 
current  blasting  regulations  of  March  8. 1983. 
[48  FR  9788]  With  regard  to  the  speciflc 
allegations  that  blasting  caused  damage  is 
occurring  l)eyond  the  permit  area  in  the 
Daylight  and  McCulchanville  areas  of 
Indiana,  extensive  studies  have  l)een  unable 
to  scientifically  establish  a  direct  causal 
relationship  l>etween  the  blasting  and  the 
damage  to  the  structures.  On  this  basis,  I 
must  conclude  that  existing  regulations 
satisfy  the  Act  in  making  adequate  provisions 
for  the  adverse  effects  of  blasting  to  be 
regulated  in  such  a  fashion  as  to  prevent 
damage  to  structures  beyond  the  permit  area. 

The  basis  for  my  decision  is  fully  discussed 
in  the  enclosed  evaluation  of  the  petition.  As 
provided  in  30  CFR  700.12(d).  my  decision 
constitutes  the  final  decision  for  the 
Department  of  the  Interior. 

Sincerely. 
Harry  M.  Snyder, 
Director. 

Evaluation  of  the  Petition  to  Amend 
OSM's  Rules  Governing  Blasting  at 
Surface  Coal  Mining  Operations 

I.  Summary  of  Findings 

Under  section  201(g)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (the  Act),  any  person  may  petition 
the  Director  for  a  change  in  OSM's 
regulations.  The  rules  governing  the 
handling  of  rulemaking  petitions  are 
found  at  30  CFR  700.12.  To  accept  a 
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petition  for  rulemaking,  the  petition 
must  cite  facts,  technical  justification,  or 
law  which  was  not  previously 
considered  in  a  petition  or  prior 
rulemaking  and  which  justifies  a  need 
for  a  new  rule  or  amending  an  existing 
rule. 

On  December  20, 1989,  OSM  received 
a  petition  from  Ms.  Shirley  Zeli  and  Mr. 
John  Albrecht  of  Clinton.  Indiana  (the 
petitioners)  to  amend  certain  parts  of 
OSM's  regulations  governing  the  use  of 
explosives  at  surface  mining  operations 
(30  CFR  816.62  and  CFR  816.67).  On 
January  22, 1990,  OSM  published  a 
notice  in  the  Federal  Register  containing 
the  petition  for  rulemaking  and 
providing  a  public  comment  period  until 
February  21. 1990.  (55  PR  2105). 

The  principal  recommendations  in  the 
petition  are  to — 
— Amend  the  rules  governing 
preblasting  surveys  by  expanding  to 
one  (1)  mile  the  distance  from  the 
permit  area  that  an  operator  must 
notify  residents  or  owners  of 
dwellings  or  structures  from  the 
current  ¥2  mile; 
— Amend  the  rules  governing  the  control 
of  adverse  effects  of  blasting  by 
reducing  to  a  peak  particle  velocity 
(ppv)  of  0.5  inch  per  second  (ips)  the 
maximum  allowed  ground  vibration 
from  a  distance  dependent  range  of 
0.75  ips  to  1.25  ips; 
— Amend  the  alternative  blasting  level 
criteria  by  adding  a  new  low 
frequency  vibration  limit  of  0.5  ips 
that  would  apply  to  older  structures; 
and, 
— Delete  from  the  rules  governing  the 
control  of  adverse  effects  of  blasting 
that  section  which  allows  the  use  of 
the  scaled-distance  formula  without 
accompanying  seismic  monitoring. 
The  petitioners  claim  that  blasting 
damage  has  occurred  to  homes  outside 
the  permit  areas  of  surface  coal  mine 
operations  as  a  result  of  a  failure  of 
OSM'b  permanent  program  regiilations 
to  provide  adequate  protection.  In 
support  of  the  petition,  they  state  that . 
the  data  used  by  OSM  in  its  regulations 
to  set  maximum  ground  vibration  levels 
were  limited  to  blasting  events  on 
undisturbed  geologic  settings;  did  not 
include  data  representative  of  newer 
blasting  techniques,  specifically  cast 
blasting;  and  that  the  regulations 
themselves  do  not  provide  for  the 
response  of  older  structures  to 
vibrations  from  blasting.  The  petitioners 
claim  that  recent  studies  show  that  low 
frequency,  long  duration  vibrations  are 
common  at  strip  mine  operations  and 
are  different  from  the  high  frequency 
data  OSM  used  to  develop  its 
regulations.  Finally,  the  petitioners  state 


their  belief  that  the  use  of  the  scaled- 
distance  formula  without  seismic 
monitoring  does  not  provide  adequate 
regulatory  control  to  prevent  abuse  by 
operators. 

The  foundational  fustiflcation  for  the 
petitioners'  proposal  is  the  uncontested 
fact  that  homes  beyond  the  permit  area 
have  suffered  damage.  The  petition  and 
supporting  public  comments  allege  that 
the  damage  is  a  direct  result  of  blasting 
at  surface  coal  mining  operations.  That 
people  may  suspect  that  blasting 
damage  is  occurring  to  their  homes 
because  they  feel  the  vibrations  from 
blasting  does  not.  however,  establish  the 
fact  of  blasting  damage  nor  lead  to  the 
inevitable  conclusion  that  the 
regulations  which  control  such  blasting 
are  faulty.  Cracks  in  walls,  for  instance, 
may  result  from  stresses  caused  by 
many  factors  such  as  weather,  settling, 
problems  with  foundations,  etc..  as  well 
as  blasting  vibrations.  Even  if  the 
damage  could  have  been  traced  to 
blasting  at  a  surface  coal  mine,  the 
regulations  themselves  have  not  been 
shown  to  be  inadequate. 

Since  1977.  OSM  has  spent  $1.4 
million  in  research  to  develop  and 
implement  a  regulatory  program  to 
control  the  adverse  effects  of  blasting  at 
surface  coal  mines  and  to  evaluate  the 
possibility  that  those  regulations  may 
not  be  effective.  Almost  half  of  all  these 
studies  have  been  initiated  since  1989 
with  the  specific  purpose  of  thoroughly 
studying  the  claim  that  the  damage  to 
homes  in  the  Daylight  and 
McCutchanville  areas  of  Indiana 
resulted  from  blasting.  OSM's  technical 
sta^  as  well  as  technical  specialists 
from  the  State  of  Indiana,  the  U.S. 
Bureau  of  Mines  (BOM),  and  other 
Federal  and  state  agencies  have  spent 
numerous  hours  studying  this  problem. 
After  all  the  time,  effort,  and  research,  a 
direct  correlation  between  blasting  at 
permissible  regulatory  hmits  and  the 
damage  to  homes  alleged  to  have  been 
caused  by  such  blasting  cannot  be 
established.  There  is.  therefore,  no 
technical  justification  to  amend  existing 
limits  to  the  levels  proposed  by  the 
petitioners. 

Research  continues.  In  September. 
1991.  OSM  funded  three  new  projects  to 
look  at  new  questions  associated  with 
blasting.  If  the  research  identifies  a 
casual  relationship  between  blasting 
and  damage,  existing  regulations  require 
that  applicable  airblast  and  ground 
vibration  limits  be  reduced  to  a  level 
necessary  to  prevent  damage.  If  the 
research  points  to  a  nationwide 
regulatory  problem,  regulatory  changes, 
as  appropriate,  may  be  considered. 

OSM's  blasting  regulations  place  a 
heavy  responsibility  on  a  regulatory 


authority  to  set  more  stringent  blasting 
limits  or  impose  specialized  monitoring 
systems  when  needed  to  prevent 
damage.  See.  among  other  requirements, 
30  CFR  816.67(a).  (b)(l)(ii),  (d)(5).  and 
(d)(6).  Regulatory  authority  discretion  is 
needed  because,  to  a  large  degree,  the 
effects  of  blastigg  are  governed  by  site 
specific  conditions.  Weather,  geology, 
type^and  amount  of  overburden,  and  the 
nature  of  structures  outside  the  permit 
area  all  will  determine  the  nature.of  the 
blast  and  the  level  of  control  needed  to 
provide  protection.  Displacing  much  of 
the  regulatory  authority's  discrev,on 
through  stricter  national  standards  is 
not  an  effective  solution  to  respond  to 
allegations  of  site  specific  problems. 
Whatever  regulatory  limits  exist  in  the 
national  regulations,  there  will  always 
be  a  requirement  for  the  regulatory 
authority  to  ensure  that  the  national 
limits  will  be  reduced,  when  necessary, 
to  provide  damage  protection  for  the  site 
under  permit.  The  imposition  of  stricter 
national  standards  would  be  justified  if 
it  were  demonstrated  that  a  problem, 
existed  that  was  not  limited  in 
geographic  scope  and  was  caused  by 
inadequate  limits  in  the  existing  rules. 
No  such  demonstration  has  been  made 
in  this  proceeding. 

OSM  believes  the  most  effective  way 
of  handling  site  specific  concerns  is  not 
to  remove  discretion  from  the  regulatory 
authority  but  to  ensure  that  the 
regulatory  authority  has  all  the  tools 
necessary  to  do  an  effective  job.  OSM  is 
committed  to  ensuring  that  regulatory 
authorities  have  ready  access  to  the 
computer  software  to  plan  and  evaluate 
permit  applications,  training  for  their 
inspectors  and  permit  evaluators.  and,  if 
needed  for  specialized  problems, 
technical  specialists  from  OSM. 

After  thoroughly  analyzing  the  facts, 
technical  justification  and  law 
submitted  by  the  petitioners  and  over  70 
public  commenters,  the  Director  is 
denying  the  petition  for  rulemaking. 
Existing  regulations  satisfy  the 
requirements  of  the  Act  in  making 
adequate  provision  for  the  adverse 
effects  of  blasting  to  be  regulated  in 
such  a  fashion  as  to  prevent  damage  to 
structures  beyond  the  permit  area. 
Detailed  explanations  of  OSM's  findings 
regarding  each  of  the  petition's 
proposals  are  provided  in  the  following 
two  sections.  Section  U.  presents  the 
findings  for  those  proposed  amendments 
dealing  with  preblasting  surveys. 
Section  III.  presents  the  findings  for 
those  proposed  amendments  dealing 
with  controlling  the  adverse  effects  of 
blasting. 
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II.  Proposed  Amendments  to  30  CFR 
816.62,  Use  of  Explosives:  Preblasting 
Survey 

A.  Distance  of  Survey  Notifications 

The  petition  proposes  to  amend  30 
CFR  816.62(a)  by  increasing  the  distance 
in  which  the  operator  must  notify 
residents  of  the  availability  of  a 
preblasting  survey  from  1/2  mile  to  one 
mile  from  the  permit  area.  The 
preblasting  survey  documents  any 
preblasting  damage  and  other  physical 
factors  that  could  reasonably  be 
affected  by  blasting.  The  petition  and 
several  commenters  justified  the  change 
on  complaints  from  citizens  beyond  the 
1/2  mile  distance  about  damage  which 
they  believed  was  caused  by  blasting. 
The  petitioners  and  some  commenters 
attributed  damage  to  structures  beyond 
the  1/2  mile  survey  limit,  in  part,  to  the 
fact  that  low  frequency  waves  which 
dominate  at  longer  distances  are  the 
frequencies  most  likely  to  cause  damage 
to  homes.  Petitioners  and  some 
commenters  added  it  would  be  in  the 
operator's  interest  to  expand  the 
distance  to  protect  himself  from 
unsubstantiated  damage  claims. 

While  the  petitioners  and  commenters 
have  provided  allegations  and 
assertions  about  the  inadequacy  of  the 
1/2  mile  limit,  they  failed  to  provide  any 
technical  facts  or  justification  to  prove 
these  allegations.  The  existence  of 
citizen  complaints  and  even  damage   - 
beyond  the  1/2  mile  limit  does  not  mean 
the  regulations  are  inadequate.  The 
citizen  complaints  and  the  damage  must 
be  the  result  of  events  which  are 
otherwise  within  regulatory  limits  for 
the  regulations  themselves  to  be  the 
cause  of  the  problem.  The  dominance  of 
low  frequency  waves  at  longer  distances 
and  the  fact  that  low  frequency  waves 
are  most  likely  to  cause  damage  to 
homes  does  not  mean  that  the  1/2  mile 
limit  does  not  provide  adequate  control. 
Finally,  there  is  nothing  in  the  present 
rules  which  prevents  coal  companies 
from  offering  preblasting  surveys  to  a 
wider  area,  should  they  desire. 

Industry  commenters  cited  two  cases 
for  the  proposition  that  the  Secretary 
has  no  discretion  to  expand  the  survey 
distance  beyond  the  prescription  of 
section  515{b)(15)(E)  of  the  Act.  While 
these  cases  are  distinguishable,  OSM 
agrees  with  the  general  proposition  that 
the  Secretary  cannot  promulgate  rules 
when  no  statutory  authority  exists  to  do 
so.  OSM  is,  however,  unwilling  to  say 
that  no  circumstances  could  ever  exist 
which  would  provide  an  adequate  basis 
and  purpose  for  extending  the  survey 
requirement  beyond  the  present  1/2  mile 
limit. 


OSM  previously  considered  the 
possibility  of  requiring  notification  of 
residents  and  owners  beyond  1/2  mile 
during  the  1979  rule  making  and 
concluded  that  the  1/2  mile  distance 
was  adequate.  (44  FR  15182,  March  13, 
1979)  The  1/2  mile  distance  in  30  CFR 
816.62(a)  is  taken  from  the  statutory 
language  implemented  by  this 
regulation. 

OSM  has  expended  substantial 
monies  in  research  related  to 
investigating  complaints  of  blasting 
damage  occurring  outside  the  permit 
area  and  beyond  the  1/2  mile  survey 
limit.  As  noted  earlier,  these  studies 
were  unable  to  correlate  structural 
damage  to  specific  blasting  events  or 
distances.  If  OSM  were  to  increase  the 
preblasting  survey  distance  to  one  mile, 
in  most  cases  there  could  be  a 
significant  increase  in  cost  associated 
with  performing  such  surveys.  To  justify 
an  increase  to  a  mile,  OSM  requires  a 
substantial  showing  that  the  current  1/2 
mile  distance  is  not  accomplishing  the 
statutory  purpose. 

OSM  finds  that  this  issue  was 
considered  in  a  prior  rulemaking  and 
that  neither  the  petitioners  nor 
commenters  who  favored  the  change 
have  provided  new  facts  which  either 
demonstrated  that  the  1/2  mile  limit  is 
inadequate  nor  why  a  one  mile  distance 
[as  opposed  to  some  other  distance]  is 
needed. 

B.  New  Owners  of  Property 

The  petition  proposes  to  amend  30 
CFR  816.62(d)  to  require  operators  to 
provide  a  copy  of  the  preblasting  survey 
to  a  new  (i.e.,  subsequent]  owner  of  the 
property  on  request.  The  petition  failed 
to  provide  a  justification  for  the  new 
requirement. 

Existing  OSM  regulations  already 
provide  a  reasonable  opportunity  for 
adequate  notice.  30  CFR  816.62  (a) 
requires  that  a  copy  of  the  preblasting 
survey  must  be  given  both  to  the  person 
"  requesting  the  survey  and  to  the 
regulatory  authority.  In  addition,  the 
preblasting  survey  is  a  part  of  the  permit 
and.  therefore,  a  public  document  which 
would  be  available  to  the  subsequent 
owner  (or  resident)  of  a  dwelling  or 
structure. 

The  exchange  of  title  between  the 
buyer  and  seller  of  a  previously 
surveyed  residence  is  a  transaction 
which  does  not  involve  the  operator. 
The  subsequent  owner  can  also  obtain 
the  preblasting  survey  directly  from  the 
previous  owner  in  the  course  of  the 
purchase  just  as  he  would  with  other 
documents  pertaining  to  the  structure  or 
transaction. 

OSM  finds  there  is  no  justification 
provided  by  the  petitioners  as  to  why 


these  regulations  should  be  amended 
nor  any  justification  as  to  why  the 
operator  should  bear  the  cost  of 
disseminating  publicly  available 
information  for  a  transaction  in  which 
he  had  no  part. 

C.  Survey  Shall  Determine  Blasting 
Design  Requirements 

In  three  places  the  petition  proposes 
to  amend  the  current  rules  by  expanding 
the  traditional  role  of  the  preblasting 
survey  from  a  description  of  a 
structure's  preblasting  condition  to  also 
that  of  a  determinant  of  the  blasting 
design.  In  30  CFR  816.62(c)  the  petition 
proposes  the  "survey  (vice  operator) 
shall  determine  the 

condition  *  *  *  that  could  reasonably 
be  affected  by  blasting".  In  {  816.62(e) 
the  petition  states  that  the  preblasting 
report  may  contain  "recommendations 
of  any  special  conditions  or  proposed 
adjustments  to  the  blasting  plan  that 
should  be  incorporated  into  the  blasting 
plan  to  prevent  damage".  In 
S  8ie.67(d)(4)  the  petition  proposes  that 
the  "maximum  allowable  ground 
vibration  shall  be  reduced  *  *  *  If  so 
recommended  in  any  preblasting  or 
condition  survey".  Read  together  these 
three  changes  would  add  a  new 
dimension  to  the  traditional  role  of  the 
preblasting  survey.  By  requiring 
recommendations  made  in  the  survey  to 
be  followed  by  the  person  designing  the 
blasting  plan,  the  "survey"  becomes  a 
determining  factor  in  the  blast  plan.  The 
petitioners'  justification  for  these 
proposals  is.  at  best,  unclear.  The 
petitioners  claim  that  actual  damage  to 
structure  is  dependent  not  only  on  the 
peak  particle  velocity  but  also  on  the 
type  of  structure,  the  height  of  the 
structure  and  the  state  of  repair  or 
disrepair.  The  petitioners  do  not, 
however,  link  these  conditions  with 
their  proposal  to  change  the  traditional 
role  of  the  preblasting  survey  to  also 
include  serving  as  a  determinant  of 
blasting  design. 

During  the  1979  rulemaking,  OSM 
rejected  a  comment  recommending  the 
mandatory  implementation  of  blasting 
plan  recommendations  which  might 
appear  in  the  preblasting  survey,  (44  FR 
15183)  OSM  concluded  then,  and 
continues  to  believe  now.  that  the 
professional  qualifications  needed  to 
properly  perform  a  preblasting  survey  of 
a  structure  or  residence  were  not 
necessarily  the  same  qualifications 
needed  to  make  recommendations  for 
blasting  plans.  OSM's  rules  at  30  CFR 
780.13  clearly  place  responsibility  for 
designing  a  blasting  plan  on  the  permit 
applicant  and  responsibility  for 
approval  on  the  regulatory  authority. 
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One  coalmen  ter  who  opposed  (he 
rulemaking  petition  echoed  OSNifs  1979 
reasoning  for  rejecting  mandatory 
survey  recommendations  by  noting  that 
preblasting  surveys  are  often  conducted 
by  claims  adjusters  and  other  persons 
who  may  not  have  any  blasting 
expertise  since  none  is  needed  to 
document  a  structures  condition.  Such 
persons  would  not  necessarily  he 
qualified  to  recommend  adjustments  to 
a  blasting  plan. 

Persons  performing  the  preblasting 
survey  cannot  be  relied  on  to  make 
competent  recommendations  regarding 
blasting  at  a  mine  site.  The  preblasting 
survey  describes  the  condition  of  the 
residence  or  structure  and  is  only 
performed  on  structures  and  dwellings 
when  requested.  Also,  the  preblasting 
survey  would  not  include  information  on 
seismic  or  geologic  conditions  or  on 
weather  conditions,  all  of  which  are 
important  factors  in  designing  blasts. 

OSM  finds  that  the  petition  has  failed 
to  provide  a  reasonable  basis  for  its 
proposal  the  subject  matter  of  which 
was  previously  considered  and  rejected 
in  a  prior  rulemaking. 

D.  Condition  Survey 

The  petition  proposes  to  amend  30 
CFR  816.62(d)  to  add  a  "condition 
surv  ey"  which  may  be  requested  by  the 
resident  or  owner  of  a  dwelling  or 
structure  after  the  start  of  blasting.  The 
petition  does  not  discuss  why  such  a 
survey  is  needed. 

The  current  regulations  at  30  CFR 
616.62(e)  require  an  operator  to  give 
ample  notice  of  the  availability  of  a 
preblasting  survey  and  to  perform  a 
preblasting  survey  prior  to  the  initiation 
of  blasting  if  requested  10  days  prior  to 
blasting.  The  regulations  also  provide 
for  requesting  an  updated  preblasting 
survey  after  any  additions, 
modifications,  or  renovations  to  a 
dwelling  or  structure.  These  provisions 
allow  the  operator  to  efficiently 
schedule  the  requested  surveys. 

Several  commenters  opposed  the 
proposal  on  the  grounds  that  it  would 
place  an  undue  burden  on  an  operator 
who  could  be  subjected  to  repeated 
requests  for  surveys  by  residents  or 
owners.  OSM  is  sympathetic  to  this 
concern,  particularly  when  residents  or 
owners  are  provided  the  opportunity  to 
request  a  survey  on  a  timely  basis  prior 
to  the  initiation  of  blasting. 

Also.  OSM  finds  that  nothing  in  the 
current  regulations  prevents  a  resident 
or  owner  of  a  dwelling  or  structure  from 
requesting  a  preblasting  survey  at  any 
lime.  More  importantly  however,  the 
petitioners  have  not  provided  OSM  with 


any  justification  of  the  need  for  this  new 
category  of  surveys. 

E.  Form  of  Notification  When  Resident 
Disagrees  With  Survey 

The  petitioners  propose  to  delete  the 
provisions  of  30  Cf-'R  816.62(d)  that  a 
resident  who  disagrees  with  a 
preblasting  survey  submit  "a  detailed 
description  of  the  specific  areas  of 
disagreement"  to  the  operator  and 
regulatory  authority.  In  its  place, 
petitioners  propose  to  include  a 
provision  at  B16.62(e)  that  the  resident 
simply  "notify,  in  writing"  the  operator 
and  regulatory  authority  of  the  specific 
areas  of  disagreement.  Here  again,  the 
petitioners  have  not  provided 
justification  for  their  proposal. 

The  current  rules  at  30  CFR  816.62(d) 
allow  any  written  disagreement  with  the 
preblasting  survey  to  be  on  the  public 
record  so  it  may  be  considered  by  the 
regulatory  authority  when  deciding 
whether  the  permittee  fulfilled  his 
obligation.  OSM  understands  the 
possible  reluctance  of  certain  residents 
to  take  the  time  to  detail  their 
disagreements  with  the  survey, 
particularly  since  blasting  damage  may 
never  occur.  The  survey,  however, 
including  a  description  of  disputed 
results,  serves  as  a  record  of  the 
condition  of  the  dwelling  or  structure. 
Thus  OSM  concludes  that  it  is  in  both 
parties'  interests  that  the  record  be 
complete  and  accurate. 

Commenters  opposing  this  proposal 
suggested  the  greater  detail  and 
specificity  required  in  the  existing 
regulations  is  of  benefit  in  resolving  any 
area  of  disagreement  concerning  the 
preblast  condition  of  the  property.  These 
commenters  were  also  concerned  that 
under  the  proposed  revisions  the 
reporting  requirements  on  the  operator 
would  be  unfairly  expanded,  yet  the 
regulations  would  undermine  citizen 
cooperation  in  this  process  by  removing 
the  requirements  to  provide  a  detailed 
description  as  provided  in  existing  rules. 

OSM  agrees  with  these  comments  and 
finds  that  the  petitioners  have  not 
offered  a  sufficient  basis  for  their 
proposal  to  amend  the  current  rules. 

F.  Preblasting  Survey  Issues  Raised  by 
Commenters  but  not  Included  in  the 
Petition 

Commenters  to  the  petition  raised 
several  issues  related  to  preblasting 
surveys  which,  while  not  specifically 
included  in  the  petition's  proposal,  will 
be  responded  to. 

Commenters  said  that  the  notice  of 
availability  of  preblasting  surveys 
should  be  mailed  by  certified  mail  to 
each  resident  and  that  the  operator 


should  be  responsible  for  seeing  that 
everyone  has  received  their  notice.  They 
also  wanted  the  notice  to  fully  explain 
citizens'  rights  and  that  OSM  provide  a 
prepared  statement  signed  by  the 
Director  pointing  out  those  rights  to  a 
survey,  lliey  also  wanted  the  blasting 
schedule  to  be  hand  delivered  and 
orally  explained  to  all  residents  within 
one  mile  of  the  permit  area  and  that  the 
preblasting  survey  be  mandatory. 
Commenters  were  concerned  that  an 
illiterate  resident  may  not  know  how  to 
request  a  preblasting  survey. 

Current  regulations  at  30  CFR 
816.62(a)  require  the  operator  to  notify, 
in  writing,  all  residents  within  1/2  mile 
of  the  proposed  permit  area  of  how  to 
request  a  preblasting  survey.  Mailing  the 
notice  provides  reasonable  assurances 
that  it  will  be  received  by  the  addressee. 
The  commenters  have  not  provided  any 
facts  which  indicate  that  certified  mail, 
hand  delivery  of  the  blasting  schedule, 
or  mandatory  preblasting  surveys  are 
necessary  for  the  regulatory  authority  to 
ensure  that  a  permit  applicant  fulfilled 
his  obligation  under  section 
515(b)(15)(E)  of  the  Act. 

Current  regulations  also  require  the 
notice  to  explain  how  (he  resident  may 
request  a  preblasting  survey.  The 
commenters  have  not  provided  a 
reasonable  basis  to  conclude  that  these 
provisions  are  inadequate. 

In  1979,  OSM  allowed  oral  requests 
for  preblasting  surveys  and  justified  this 
as  needed  to  accommodate  illiterate 
residents.  (44  FR  15183)  This  policy  was 
changed  in  1983  to  require  all  requests  to 
be  written.  The  preamble  to  those  final 
rules  explained  the  basis  of  the  change. 
OSM  believes  that  written  requests  for 
surveys  is  the  best  method  to  provide 
control  over  the  request  and  survey 
production  process  without  placing 
undue  burden  on  the  regulatory 
authority's  manpower  or  the  persons 
requesting  the  survey.  (48  FR  9793. 
March  8. 1983) 

A  commenter  said  that  there  should 
be  a  mandatory  check  of  the  quality  and 
quantity  of  a  domestic  water  source  as 
part  of  the  preblasting  survey.  OSM 
rules  at  30  CFR  816.62(c)  acknowledge 
that  structures  such  as  water  systems 
warrant  special  attention  but  the  survey 
may  be  limited  to  its  surface  condition 
and  other  readily  available  data. 
Application  of  the  preblasting  survey 
rules  to  the  assessment  of  structures 
such  as  wells  and  water  systems  was 
fully  discussed  in  the  preamble  to  the 
1983  blasting  regulations.  (48  FR  9793] 
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III.  Proposed  Amendments  to  30  CFR 
816.67,  Use  of  Explosives,  Control  of 
Adverse  Effects 

A.  Reduction  of  Peak  Particle  Velocity 

Petitioners  propose  to  amend  30  CFR 
816.67(d](2]  by  replacing  the  existing 
maximum  peak  particle  velocities  (ppv) 
for  ground  vibration  which  range  from 
0.75  inch  per  second  (ips)  to  1.25  ips  with 
a  single  value  limit  of  0.5  ips.  While 
petitioners  provided  no  specific 
justification  for  their  proposed  0.5  ips 
ground  vibration  limit,  they  and  several 
commenters  supporting  the  proposal 
pointed  to  the  alleged  inadequacy  of 
existing  ground  vibration  limits  to 
prevent  blasting  damage  outside  the 
permit  area.  This  position  was 
supported  by  testimonial  evidence 
including  one  commenter  who  provided, 
without  citation,  excerpts  from 
testimony  presented  before  the  House 
Interior  and  Insular  Affairs 
Subcommittee  on  Mining  and  Mineral 
Resources  in  April  1989  of  citizens  who 
had  suffered  damage  to  their  homes. 

The  petitioners  and  several 
commenters  were  also  concerned  about 
the  human  response  to  blasting 
vibrations  at  existing  ppv  limits.  One  of 
these  commenters  cited  to  the 
prescriptions  of  section  515(b)(15)(C]  of 
the  Act  that  blasting  be  limited  so  as  to 
"(i)  prevent  injury  to  persons."  This 
commenter  concluded  that  blasting 
vibrations  should  therefore  be 
controlled  so  as  to  prevent  possible 
psychological,  physiological  and 
emotional  injury  to  persons.  Another 
commenter  cited  to  the  preliminary 
injunction  decision  of  the  Federal 
district  court  in  Massa  v.  Peabody  Coal 
Co..  TH  88-63-C,  slip  op.  at  20,  34  (S.D. 
Ind.  August  4, 1989)  which  held  that  the 
blasting  limits  established  by  a 
regulatory  authority,  which  were 
essentially  the  same  as  OSM's 
standards,  were  "not  adequate 
protection  for  the  plaintin's  peaceful 
and  quiet  use  of  their  homes"  and  that 
many  of  the  blasts  caused  "undue  and 
unnecessary  discomfort  and 
inconvenience  to  the  plaintiffs." 

The  petitioners  and  some  commenters 
stated  that  OSM's  current  blasting 
regulations  were  faulty  because  they 
were  developed  for  comparatively 
undisturbed  geologic  conditions  and 
they  failed  to  consider  the  structural 
responses  to  low  frequency,  long 
duration  blasting  vibrations. 

The  petitioners  also  claimed  that  the 
damage  criteria  used  by  OSM  for  its 
blasting  regulations  was  developed  to 
quantify  the  response  of  and  damage  to 
residential  structures  from  small  to 
intermediate  sized  blasts.  The 
petitioners  suggested  that  the  "coal 


industry  is  using  new  methods,  such  as 
cast  blasting  which  was  not  the 
technique  being  used  when  research 
was  done  that  the  current  regulations 
were  based  on".  They  also  claimed  that 
cast  blasting  in  association  with  long 
distance  have  greater  damage  potential 
to  structures  because  of  the  large 
amounts  of  explosives  used  per  delay  in 
that  form  of  blasting.  Another 
commenter  said  that  OSM  did  not  take 
the  effects  of  repeated  blasting  on 
structures  into  account  when  the 
blasting  regulations  were  issued. 

With  regard  to  the  concerns  over 
possible  adverse  human  response  to 
blasting  vibrations,  the  current 
regulations  provide  sufficient  protection 
for  those  values  protected  by  the  Act. 
Section  515(b)(15)(A)  accounts  for  the 
individual  response  to  blasting  efTects  in 
its  requirement  that  "advance  written 
notice  be  provided  to  *  *  *  residents 
who  might  be  affected  by  the  use  of  such 
explosives  *  *  *  of  the  proposed 
blasting  schedule  *  *  *."  Congress  did 
not  prohibit  emotionally  stress- 
producing  blasts  but  made  provision  for 
affected  residents  to  prepare  for  such 
blasts  by  providing  notice  of  the  blasting 
schedule.  In  this  light,  the  prescription  of 
section  515(b)(15)(C)  to  prevent  "injury 
to  persons"  must^be  read  as  preventing 
physical  injury  from  flying  rock  or  other 
direct  blast  effects.  OSM's  regulations 
implementing  the  notice  provision  of 
section  515(b)(15)(A)  are  found  at  30 
CFR  616.64  and  816.66. 

In  1979,  OSM  also  considered  the 
impact  of  repeated  blasts  on  structures. 
OSM  concluded  that  vibration  data  are 
typically  of  a  single  event  and  thus  do 
not  consider  the  accumulated  effects 
from  multiple  blasts.  One  of  these 
effects  could  be  induced  settlement. 
This  as  a  contributing  factor,  although 
not  a  major  one,  in  lowering  the  ground 
vibration  limit  from  2.0  ips  ppv  to  1.0  ips 
ppv,  i.e.,  "several  small  vibrations  may 
do  as  much  damage  as  one  large  one". 
[44  FR  15197] 

OSM  wishes  to  correct  information 
presented  by  the  petition  and  some 
commenters  regarding  cast  blasting. 
First,  while  cast  blasting  perse  was  not 
a  specific  type  of  blasting  receiving 
separate  analysis  in  Structure  Response 
and  Damage  Produced  by  Ground 
Vibration  fi-om  Surface  Mine  Blasting. 
(Bureau  of  Mines  Report  of  Investigation 
8507,  Siskind  and  others,  1980) 
(hereinafter  referred  to  as  RI 8507),  data 
in  that  report  (see,  for  example.  Table  1) 
included  blasting  events  at  surface  coal 
mines  with  as  much  as  2,600  lb/delay 
and  blasting  events  at  surface  iron 
mines,  with  7  up  to  21,000  lb/delay.  The 
preamble  to  the  1983  rules  also 
discussed  the  use  of  "delay  blasting 


techniques  available  to  conduct  large 
blasts  using  this  amount  (5.900  pounds) 
per  delay."  (48  FR  9801)  These  amounts 
of  explosives  are  comparable  to  those 
used  in  surface  coal  mine  blasting. 
Therefore,  the  data  used  in  RI^507  and 
elsewhere  considered  in  the  1983 
rulemaking  was  not  limited  to  small  to 
intermediate  sized  blasts  and  included 
representative  data  to  cover  cast 
blasting  sized  events.  Second,  cast 
blasting  is  a  blasting  technique  that  has 
been  used  for  over  50  years.  While  the 
term  "cast  blasting"  only  came  into  use 
in  the  early  1970's,  prior  to  that  time, 
cast  blasting  was  called  "hard  blasting". 
Therefore,  OSM  was  aware  of  cast 
blasting  techniques  when  the  1983 
regulations  were  issued.  Third,  cast 
blasting  does  not  use  more  explosives 
per  delay  than  in-place  blasting  but  cast 
blasting  may  involve  a  larger  total 
quantity  of  explosives  per  unit  volume 
of  overburden.  Cast  blasting  is  most 
elective  when  the  delay  period 
increases  momentarily  between 
successive  rows.  This  slight  increase  in 
the  delay  period  allows  the  overburden 
time  to  move  outward,  thus  providing 
room  for  successive  overburden 
movement  during  subsequent  blasts. 
(U.S.  Bureau  of  Mines,  Stachura,  RI 
8916). 

OSM  rules  have  adopted  the  protections 
from  blasting  set  forth  in  the  Act.  The 
regulations  prevent  injury  to  persons 
and  damage  to  public  and  private 
property  outside  the  permit  area.  The 
existing  ground  vibration  hmits  were 
issued  after  considerable  review  and 
discussion  of  available  research  on 
blasting  effects.  Even  so,  OSM 
recognized  during  the  development  of  its 
regulations  that  the  prescribed  peak 
particle  velocity  limits  would  not 
universally  protect  all  structures, 
everywhere.  Therefore,  the  regulations 
in  S  816.67(d)(5)  do  require  "[tjhe 
maximum  allowable  ground  vibration 
shall  be  reduced  by  the  regulatory 
authority  beyond  the  limits  otherwise 
provided  by  this  section,  if  determined 
necessary  to  provide  damage 
protection." 

The  foundational  justification  for  the 
petitioners'  proposal  is  the  uncontested 
fact  that  homes  beyond  the  permit  area 
have  suffered  damage.  The  petition  and 
supporting  public  comments  allege  that 
the  damage  is  a  direct  result  of  blasting 
at  surface  coal  mining  operations.  As 
discussed  earlier  in  the  Summary  of 
Findings  section,  since  1977,  OSM  has 
spent  $1.4  million  dollars  in  research  to 
develop  and  implement  a  regulatory 
program  to  control  the  adverse  effects  of 
blasting  at  surface  coal  mines  and  to 
evaluate  the  possibility  that  those 
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fegulations  may  not  be  effective.  Almost 
half  of  all  these  studies  have  been 
initialed  since  1989  with  the  specific 
purpose  of  thoroughly  studying  the  claim 
that  the  damage  to  homes  in  the 
Daylight  and  McCutchanville  areas  of 
Indiana  resulted  from  blasting.  OSM's 
technical  staff  as  well  as  technical 
specialists  from  the  State  of  Indiana,  the 
U.S.  Bureau  of  Mines  (BOM),  and  other 
Federal  and  state  agencies  have  spent 
numerous  hours  studying  this  problem. 
After  all  the  time,  effort,  and  research,  a 
direct  correlation  between  blasting  at 
permissible  regulatory  limits  and  the 
damage  to  homes  alleged  to  have  been 
caused  by  such  blasting  cannot  be 
established.  There  is.  therefore,  no 
technical  justification  to  amend  existing 
limits  to  the  levels  proposed  by  the 
petitioners. 

A  commenter.  opposed  to  the 
petition's  proposal,  asserted  that  a  0.5 
ips  standard  would  increase  operators' 
production  costs  and  raise  safety 
hazards  for  personnel  because  reduction 
of  the  ground  vibration  standard  would 
require  operators  to  reduce  the  size  of 
the  charge,  thereby  increasing  the 
frequency  of  blasting.  This  commenter 
reasoned  that  reduced  charge  weights 
would  make  it  more  difficult  to  move  or 
fragment  the  overburden  and  the  greater 
frequency  of  blasting  would  increase  the 
potential  safety  risk  to  personnel 

The  justification  for  OSM's  current 
ppv  ground  vibration  limits  is  thoroughly 
discussed  in  the  preamble  to  the  1983 
rules  and  remains  valid.  (48  FR  9788) 
However.  OSM  also  does  not 
completely  agree  with  the  last  comment 
opposing  the  change  to  0.5  ips.  If  the 
overall  peak  particle  velocity  were 
reduced  to  0.5  ips  there  would  be  a 
decrease  in  the  total  weight  of 
explosives  used  per  delay.  This  would 
not  however,  necessarily  increase  the 
number  of  blasts.  In  order  to  reduce  the 
maximum  weight  of  explosives  used  per 
delay  the  blaster  must  either  reduce  the 
number  of  holes  per  delay  or  increase 
the  number  of  delays  per  hole.  This 
process  would  not  necessarily  increase 
the  number  of  blasts  nor  put  personnel 
at  greater  risk.  Neither  the  petitioners 
nor  the  commenters  have  presented  any 
technical  justification  supporting  the  0.5 
ips  vibration  level.  Allegations  regarding 
the  inadequacy  of  the  current  rules  to 
address  blasting  techniques  have  not 
been  sustained.  OSM  does  not  believe  a 
reasonable  basis  has  been  established 
for  amending  the  current  ppv  ground 
vibration  limits  to  the  0.5  ips  level 
proposed  by  the  petitioners. 

B.  Alternative  Blasting  Level  Criteria 

The  petitioners  propose  to  amend  the 
alternative  blasting  level  criteria 


incorporated  as  Figure  1  in  30  CFR 
8ie.67(d)(4)  by  replacing  it  with  the 
figure  from  appendix  B  of  RI  8507.  The 
proposed  amendment  to  the  blasting 
level  criteria  would  add  appendix  B's 
separate  ground  vibration  ppv  limits  at 
mid-range  frequencies  for  the  drywall 
and  plaster  type  of  construction  of  a 
protected  structure.  Noting  that 
structural  response  varies  from  structure 
to  structure  and  within  each  structure, 
the  petitioners  fault  the  OSM  alternative 
blasting  level  criteria  of  30  CFR  816.67 
for  not  having  the  separate  ground 
vibration  limits  for  the  two  types  of 
construction.  For  this  reason  the 
petitioners  assert  that  OSM's  alternative 
vibration  standards  do  not  adequately 
address  structural  response. 

As  discussed  in  the  preamble  to  the 
1983  rules,  much  of  the  data  used  in 
development  of  OSM's  blasting 
regulations  came  from  RI  8507.  Data  in 
RI  8507  were  collected  from  a  variety  of 
blasting  events  during  coal  mining,  iron 
mining,  quarrying  and  construction.  The 
blasting  events  also  varied  by  use  and 
included  highwall.  parting,  and 
excavation  shot  types.  OSM  adopted  the 
alternative  blasting  level  criteria  in 
Figure  1  of  30  CFR  816.67(d)(4)  from 
appendix  B  of  RI  8507.  The  only 
difference  between  Figure  1.  in  30  CFR 
816.67(d)(4)  and  the  figure  in  appendix  B 
is  that  OSM's  regulation  did  not  include 
the  0.5  ips  ppv  plaster  limit  which 
appears  in  the  appendix  but  not  in  the 
regulations.  The  petitioners  propose  to 
reintroduce  that  limit.  OSM's  reasoning 
for  not  providing  that  limit  in  the 
blasting  regulations  was  thoroughly 
discussed  in  the  1983  preamble  and 
remains  valid.  (48  FR  9802] 

C.  Scaled-Distance  Formula 

1.  E>eletion  of  the  Scaled-Distance 
Formula 

The  petitioners  propose  to  delete 
existing  section  30  CFR  816.67(d)(3) 
which  authorizes  the  use  of  the  scaled- 
distance  formula  without  seismic 
monitoring  for  each  blast  In  support  for 
the  proposal  the  petitioners  claim  that 
the  8  millisecond  (ms)  delay  period 
prescribed  by  the  scaled-distance 
equation  is  invalid.  Petitioners  refer  to 
"recent  research"  on  this  topic  by  the 
Bureau  of  Mines  which  suggests  that  in 
some  cases,  the  8  ms  delay  may  be 
insufficiently  long  for  low  frequency 
sites  and  should  not  be  used  in  cases  of 
vibration  with  dominant  frequencies 
below  10  liz.  The  petitioners  do  not 
recommend  an  alternative  delay  period, 
but  instead  propose  to  delete  the  use  of 
the  scaled-distance  formula  altogether. 

As  stated  by  the  petitioners.  OSM 
regulations  requiring  a  minimum  8  ms 


delay  are  based  on  1963  research  by 
W.I.  Duvall,  et  al.  published  in 
Vibrations  From  Instantaneous  and 
Milliseconds  Delayed  Quarry  Blasts 
(U.S.  Bureau  of  Mines.  RI  5181. 1963). 
Also,  as  the  petitioners  state,  since  1963 
very  little  research  has  been  done  on 
determining  the  optimum  delay  periods 
between  blasts.  One  study,  by  Siskind. 
Stachura,  and  Nutting.  Low  Frequency 
Vibrations  Produced  By  Surface  Mine 
Blasting  Over  Abandoned  Underground 
Mines  (U.S.  Bureau  of  Mines.  RI  9078, 
1987)  (possibly  the  study  the  petitioners 
allude  to)  concluded  that  8  ms  may  not 
be  the  optimum  delay.  The  study, 
however,  did  not  recommend  an 
alternative  delay  period.  Further  study 
by  Siskind,  et  al..  Comparative  Study  of^ 
Blast  Vibrations  from  Indiana  Surface 
Coal  Mines  (U.S.  Bureau  of  Mines.  RI 
9226, 1989)  reached  a  similar  conclusion. 

The  8  ms  delay  appears  in  OSM  rules 
allowing  the  use  of  regulated  scaled- 
distance  factors.  This  rule  appears  al  30 
CFR  816.67(d)(3)(i).  The  Bureau  of  Mines 
did  not  study  the  B  ms  delay  as  it 
applies  to  these  particular  scaled- 
distance  factors.  Instead,  the  Bureau  of 
Mines  studied  the  modified  scaled- 
distance  formula  values  which  are 
regidated  under  a  different  rule,  30  CFR 
816.67{d)(3)(ii).  The  Bureau's  conclusions 
were  based  on  a  comparison  between  a 
modified  scaled-distance  formula's 
predicted  peak  particle  velocity  values 
and  the  actual  peak  particle  velocities. 
Neither  study  compared  OSM's  scaled- 
distance  factors  In  30  CFR  816.67(d)(3)(i) 
against  actual  results.  One  further  point 
the  Bureau  of  Mines  results  found  that 
even  though  some  of  the  peak  particle 
velocities  were  higher  than  predicted 
none  exceeded  the  regulatory  maximum 
ground  vibration  levels.  Therefore,  none 
of  these  studies  invalidate  the  use  of 
scaled-distance  equation  of  30  CFR 
816.67(d)(3)(i). 

The  8  ms  delay  has  also  been  a 
concern  of  the  explosives  industry  but 
from  the  opposite  perspective.  In  a 
paper  cited  to  by  a  commenter  and 
presented  at  the  1989  Annual  Meeting  of 
the  Society  of  Explosives  Engineers.  The 
8  millisecond  Criterion:  Have  We 
Delayed  Too  Long  in  Questioning  It? 
Douglas  A.  Anderson  concluded  that, 
"(tjhe  (8  ms)  guidelines  should  not  be 
promoted  as  a  method  of  vibration 
control  applicable  to  all  operations,  and 
should  not  be  enshrined  in  regulations 
as  a  restriction  on  blast  design  where 
more  sophisticated  means  to  control 
vibration  are  available".  Anderson 
recommends,  "that  scaled-distance 
based  upon  8  ms  separation  be  used 
only  as  a  very  conservative  criterion  to 
indicate  worst  case  vibration  levr'c". 
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These  findings  are  recommending  to  the 
explosives  industry  to  avoid  using  the  8 
ms  delay  because  it  unnecessarily 
restricts  the  blast  design.  Le^  that 
separations  can  be  found  which  would 
allow  higher  weights  of  explosives 
within  the  regulated  groimd  vibration 
levels.  For  the  present  OSM  would 
rather  maintain  the  existing  "very 
conservative"  standards  which  account 
for  severe  vibration  levels  than  to 
provide  for  the  use  of  higher  weight  of 
explosives.  The  existing  rules  strike  a 
balance  between  the  competing  views 
and  have  not  been  shown  to  be 
inadequate. 

OSM  finds  that  the  petitioners' 
proposals  have  been  considered 
previously  in  rulemaking  and  have 
failed  to  provide  facts,  technical 
justification  or  law  to  support  deleting 
the  use  of  scaled-distance  formula. 

2.  Confidence  Interval 

The  petitioners  and  several 
commenters  stated  that  RI  8507  and 
OSM  regulation  816.67(d)(3)(ii)  allow  an 
acceptable  probable  range  of  damage  to 
structures  of  5%.  They  reason  that  a  95% 
confidence  level  allows  for  5%  of  the 
structures  in  the  vicinity  of  blasting  to 
be  damaged.  They  claim  that  this  is  in 
conflict  with  the  Act  because  the  Act 
requires  that  blasting  be  conducted  to 
prevent  damage  to  all  structures,  not 
just  to  95%  of  the  structures. 

OSM  rules  at  30  CFR  816.67(d)(3)(ii} 
allow  for  a  modification  to  the  scaled- 
distance  factor  when  an  operator  can 
demonstrate  that  the  scaled-distance 
factor  at  a  specific  mine  differs  from 
that  established  as  the  national 
standard.  Upon  the  collection  of 
sufficient  data  and  an  analysis  using 
statistical  techniques  the  operator  can 
generate  a  scaled-distance  formula  that 
meets  the  vibration  limits  of  current 
regulation  at  a  95%  confidence  level. 

The  petitioners  have  mistmderstood 
the  purpose  of  a  confidence  interval. 
The  confidence  interval  is  a  means  of 
providing  a  margin  of  safety  for  the 
possibility  that  the  data  used  in  a 
sample  may  not  acctirately  represent  the 
population  from  whidi  it  was  drawn. 
When  developing  a  modified  scaled- 
distance  formula  under  30  CFR 
816.67(d)(3)(ii),  an  operator  performs  a 
regression  analysis  on  a  sample  of  data 
which  includes  the  actual  distance 
between  the  blast  and  the  monitoring 
instrument  the  actual  charge  weight  of 
explosives,  and  the  resulting  peak 
particle  velocity.  The  regression 
analysis  computes  a  line  representing 
the  expected  value  of  the  scaled- 
distance.  This  line  fully  represents  alt 
the  information  contained  in  the  data 
sample.  But,  because  the  sample  of  data 


may  not  truly  represent  the  popt^tion, 
OSM  requires  an  additional  margin  of 
safety  to  be  added  to  the  regression 
results.  The  confidence  interval  is  a 
statistical  specification  of  how  to 
account  for  this  possible  error  in  the 
data.  OSM,  following  the  Bureau  of 
Mines  recommended  methodology  in  RI 
8507,  prescribes  a  95%  confidence 
interval.  The  resulting  regulated  value  of 
the  modified  scaled-distance  formula 
will  be  the  sum  of  the  regression  line 
plus  a  value  equal  to  two  standard 
deviations  of  the  sample  data 

Confidence  intervals  are  a  standard 
statistical  technique  discussed  in  most 
college  level  texts  on  statistical 
methods.  The  selection  of  the  95% 
confidence  level,  as  opposed  to  other 
levels,  was  based  on  a  recommendation 
of  the  Bureau  of  Mines,  whose  broad 
experience  in  the  collection  of  blasting 
data  provides  them  with  an  unparalleled 
understanding  of  the  potential  sources 
of  errors  in  a  sample.  The  95% 
confidence  level  was  employed,  without 
challenge,  in  the  1983  rulemaking.  [48  FR 
9801) 

OSM  believes  that  the  peitioners' 
challenge  to  the  95%  confidence  interval  . 
was  based  on  an  incorrect  premise  that 
a  "95%  confidence  interval"  allowed  a 
certain  level  of  damage  to  occur.  In  fact, 
a  confidence  interval  adds  to  the 
protection  afforded  by  the  rules  by 
compensating  for  the  possibility  that  the 
sample  used  to  tompute  a  modified 
scaled-distance  formula  may  contain 
errors. 

D.  Mandatory  Monitoring  and  State 

Regulatory  Authority  Discretion 

In  concert  with  their  proposal  to 
delete  the  scaled-distance  equation 
option  provided  by  existing  30  CFR 
816.67(d)(3),  the  petitioners  also  propose 
to  amend  the  language  in  30  CFR 
816.67(d)(6)  to  require  operators  to 
monitor  each  blast  This  requirement 
would  replace  the  current  provisions 
which  require  the  regulatoiy  authority  to 
impose  special,  site-specific  seismic 
monitoring,  when  necessary,  under 
existing  30  CFR  816.67(d)(6). 

The  petitioners  reason  that  there  is  no 
way  for  a  regulatory  authority  to  assess 
whether  blasting  is  actually  damaging 
property  if  the  operator  is  not  required 
to  monitor  each  blast  They  also  say 
that  since  blasting  is  not  an  exact 
science,  continuous  monitoring  should 
be  required  so  that  problems  can  be 
discovered  more  readily.  A  commenter 
added  that  the  regulatory  authority 
should  conduct  random  blasting  level 
checks  with  a  seismograph.  The 
petitioners  assert  that  they  do  not  trust 
operators  to  honestly  fill  out  the  blasting 
record  and  that  by  not  monitoring  all 


blasts  the  door  is  open  to  the  operator  to 
falsify  records. 

OSM  provided  the  fustification  for 
using  scaled-distance  formula  without 
monitoring  in  the  preamble  to  the  1863 
rules.  (48  FR  9801)  In  the  1979  rales. 
OSM  acknowledged  that  scaled- 
distance  formula  is  not  considered  to 
provide  absolute  protection  against 
exceeding  a  specific  ground  vibration 
level.  This  was  stated  as  one  reason  for 
retaining  the  provision  which  authorized 
the  regulatory  authority  to  monitor  any 
blast  at  any  time.  (44  FR  15201)  The 
monitoring  provision  was  retained  in  the 
1983  rulemaking  and  now  appears  at  30 
CFR  816.67(d)(6). 

With  regards  to  the  concerns  for 
falsification  of  blasting  records,  OSM 
has  established  a  training  program  for 
state  and  Federal  inspectors  in  the  field 
of  explosives  and  blasting  including 
training  in  monitoring  ground  vibration 
and  airblasts  and  analyzing  records  and 
monitoring  data.  Inspectors  are  trained 
on  how  to  examine  a  blasting  log  and  in 
the  techniques  to  detect  a  blasting  log 
containing  false  information. 
Falsification  of  a  blasting  log  is  a 
serious  matter  and.  when  discovered, 
enforcement  action  is  taken  in 
accordance  with  30  CFR  850.15(b)  and 
other  applicable  regulations. 

One  commenter,  supportive  of  the 
proposal,  said  that  the  option  of  setting 
more  stringent  site  speufic  standards  by 
the  regulatory  authority  has  proven 
ineffective.  While  there  may  be  isolated 
differences  of  opinion  between  a 
regulatory  authority  and  homeowners  as 
to  whether  blasting  within  the 
regulatory  limits  is  causing  damage  to 
residences  and  structures,  this  does  not 
establish  any  claim  as  to  the 
ineffectiveness  of  the  current  rules.  To 
the  extent  that  OSM  becomes  aware  of 
instances  that  the  regulatory  authority  is 
not  sufficiently  implementing  its  rules, 
there  is  an  issue  of  oversight  of  the 
admirustration  of  that  program  and  not 
an  indication  of  the  insufficiency  of 
those  rules.  As  stated  earlier.  OSM 
believes  that  part  of  the  answer  to  the 
problem  of  assessing  blasting  damage  is 
to  ensure  that  the  regulatory  authority 
has  all  the  tools  necessary  to  do  an 
effective  job.  OSM  is  committed  to 
ensuring  that  regulatory  authorities  have 
ready  access  to  the  computer  software 
to  plan  and  evaluate  permit 
applications,  training  for  their  inspectors 
and  permit  evaluators,  and.  if  needed  for 
specialized  problems,  technical 
specialists  from  OSM. 

A  commento'  suggested  that  the 
regulations  be  amended  to  allow  the 
regulatory  authority  to  reduce  the 
maximum  peak  particle  velocity  based 
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upon  factors  such  as  density  of 
population,  age.  hydrology  of  the  area, 
frequency  of  blasting  or  other  factors. 
As  discussed  earlier.  OSM  rules 
currently  require  a  regulatory  authority 
to  reduce  ground  vibration  limits  when 
necessary  to  provide  protection  from 
damage. 

The  same  commenter  suggested  that 
the  regulatory  authority  solicit  public 
comments  should  fifteen  citizens  who 
are  being  affected  by  blasting 
operations  make  a  request  and  that  a 
public  meeting  be  held  if  twenty-five 
citizens  so  request. 

Current  regulations  allow  a  person 
who  may  be  affected  by  blasting  to 
make  a  citizen's  complaint  to  the  state 
regulatory  authority  under  the 
provisions  of  30  CFR  840.15.  In  addition 
to  the  specific  performance  standards 
for  airblast  and  peak  particle  velocity, 
under  30  CFR  816.67(a].  blasting  is  to  be 
conducted  to  prevent  injury  to  persons 
and  damage  to  public  or  private 
property  outside  the  permit  area.  If 
blasting  is  not  conducted  in  such  a 
manner,  the  operators  would  be  in 
violation  of  9  816.67(a].  The  regulatory 
authority  could,  in  such  instances, 
prescribe  a  whole  range  of  remedial 
measures.  As  a  result  of  an  investigation 
of  a  citizen's  complaint,  the  regulatory 
authority  would  have  the  authority  to 
issue  a  notice  of  violation,  issue  a 
cessation  order,  reduce  both  the  airblast 
and  peak  particle  velocity  according  to 
30  CFR  816.67  (b)(l){ii)  and  (d)(5), 
require  monitoring  of  any  or  all  blasts, 
and  to  take  other  appropriate  actions. 
Thus  no  additional  requirements  appear 
warranted. 

The  petitioners  ask  whether  the 
Bureau  of  Mines  found  low  frequency 
airblasts  that  match  the  natural 
frequency  of  residential  structures.  In 
response,  most  airblast  has  a  concussion 
component  that  is  below  20  Hz.  In  many 
cases,  the  concussion  component 
matches  the  natural  frequency  of 
residential  structures.  The  Bureau  of 
Mines  found  that  airblast  is  less  likely  to 
crack  walls  than  ground  vibrations. 
Cracking  occurs  predominantly  from 
shear  and  tensile  wall  strains  that  are 
produced  by  shearing  rather  than 
bending.  However,  airblasts  are  often 
responsible  for  the  secondary  rattling 
and  annoyance  effects  (Rl  8507). 

Many  commenters  thought  that  the 
petition  for  rulemaking  was 
fundamentally  a  response  to  a  local 
problem  based  on  localized  conditions 
and  that  ample  coverage  for  the 
petitioner'  concerns  could  already  be 
found  at:  30  CFR  816.67(d)(5}— "The 
maximum  allowable  ground  vibration 
shall  be  reduced  by  the  regulatory 
authority  beyond  the  limits  otherwise 


provided  by  this  section,  if  determined 
necessary  to  provide  damage 
protection".  30  CFR  816.67(d)(6)— "The 
regulatory  authority  may  require  an 
operator  to  conduct  seismic  monitoring 
of  any  or  all  blasts  or  may  specify  the 
location  at  which  the  measurements  are 
taken  and  the  degree  of  detail  necessary 
in  the  measurement".  30  CFR 
816.67(b)(2)(i)— "The  regulatory 
authority  may  require  airblast 
measurements  of  any  or  all  blasts". 
OSM  agrees  that  its  rules  governing 
blasting  provide  adequate  authority  for 
the  regulatory  authority  to  prevent  the 
adverse  impacts  of  blasting. 

E.  Other  Issues  Raised  By  Commenters 
But  Not  Included  in  the  Petition 

Commenters  to  the  petition  raised 
several  issues  related  to  the  prevention 
of  adverse  effects  of  blasting  which, 
while  not  specifically  included  in  the 
petition's  proposal,  deserve  a  response. 

1.  Historic  Structures 

Several  commenters  were  concerned 
that  OSM  blasting  regulations  were  not 
adequate  to  protect  historic  structures 
from  blasting  damage.  OSM  notes  that 
the  rules  governing  the  protection  of 
historic  structures  were  not  a  part  of  the 
petition.  OSM  provides  regulations  for 
protecting  sites  which  encompass  not 
only  the  effects  of  blasting  but  all  other 
adverse  impacts. 

OSM  regulations  30  CFR  779.12(b)(1) 
require  that  a  permit  application 
describe  and  identify  the  nature  of 
cultural,  historic,  and  archaeological 
resources  listed  or  eligible  for  listing  on 
the  National  Register  of  Historic  Places 
and  known  archaeological  sites  within 
the  proposed  permit  and  adjacent  areas 
(adjacent  areas  are  areas  outside  the 
permit  area  where  a  resource,  such  as 
an  historic  structure,  could  be  expected 
to  be  adversely  impacted  by  mining). 
The  existence  of  an  historic  structure  in 
the  vicinity  of  the  proposed  mining 
operation  would,  therefore,  be  identified 
during  the  permitting  process. 

OSM  regulations  30  CFR  780.31(a)(1) 
and  (b)  require  that  the  permit 
apphcation  contain  a  plan  to  prevent 
adverse  impacts  to  these  historic  places. 
Historic  places  must  be  specifically 
protected  from  all  adverse  effects  of 
mining,  including  blasting.  If  a  lower 
ground  vibration  limit  is  necessary  to 
protect  any  structure,  the  regulatory 
authority  is  required  to  set  a  lower  peak 
particle  velocity  than  those  otherwise 
provided  for  in  30  CFR  816.67  in  order  to 
protect  that  structure.  This  requirement 
is  clearly  expressed  in  30  CFR 
816.67(d)(5). 

OSM  Qnds  that  the  protection  of 
historic  structures  is  outside  the  scope 


of  the  petitioners'  requested  rulemaking 
and  that  adequate  protection  under 
SMCRA  currently  exists  within  the  rules 
to  prevent  adverse  impacts.' 

2.  Water  Supplies. 

Several  commenters  were  concerned 
that  blasting  may  cause  damage  to  home 
water  wells.  OSM  notes  that  the  rules 
governing  the  replacement  of  water 
supplies  adversely  affected  by  surface 
mining  activities  were  not  a  part  of  the 
petition. 

OSM  regulations  at  30  CFR  816.41(h) 
require  the  replacement  of  a  water 
supply  if  it  is  damaged  or  destroyed  by 
surface  coal  mining  activities,  including 
blasting.  A  Bureau  of  Mines  study. 
Survey  of  Blasting  Effects  on  Ground 
Water  Supplies  in  Appalachia,  (Bureau 
of  Mines  OFR  8(l)-82.  Philip  R.  Berger 
and  Associates,  Inc.)  concluded  that 
blasting  has  very  little,  if  any.  effect  on 
water  wells.  But,  if  a  well  is  damaged  or 
destroyed  through  mining  operations, 
protection  is  afforded  through  current 
regulations. 

OSM  finds  that  the  replacement  of 
water  supplies  is  outside  the  scope  of 
the  petitioners'  requested  rulemaking 
and  that  adequate  protection  currently 
exists  within  the  rules. 

3.  Fish  and  Wildlife 

Several  commenters  asked  OSM  to 
consider  the  potential  impacts  blasting 
may  have  on  fish  and  wildlife.  They 
reason  that  noise  cannot  only  be 
annoying  to  wildlife  but  also  disruptive 
to  their  breeding  and  migration  patterns. 
OSM  notes  that  the  rules  governing  the 
protection  of  fish  and  wildlife  were  not 
a  part  of  the  petition. 

The  Act  of  section  515(b)(24)  requires 
that  operators  must  "to  the  extent 
possible  using  the  best  technology 
currently  available,  minimize 
disturbance  and  adverse  impacts  of  the 
operation  on  fish,  wildlife,  and  related 
environmental  values".  OSM  regulations 
at  30  CFR  780.16  and  816.97  were 
specifically  designed  to  protect  fish, 
wildlife,  and  endangered  and  threatened 
species.  Protection  is  also  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
Bald  Eagle  Protection  Act,  as  amended, 
(16  U.S.C.  668  et  seq.)  and  other  laws. 

OSM  finds  that  the  present  rules 
provide  a  level  of  protection  consistent 
with  the  requirements  of  the  Act  and  the 
comment  is  outside  the  scope  of  the 
petitioners'  requested  rulemaking. 


'  This  deciiion  is  not  intended  to  address  OSM's 
compliance  with  the  recent  district  court  decision  in 
Indiana  Coal  Council  v.  Lu/an,  Nos.  87-1067  and  87- 
1020  (O.D.C.  1991).  Such  compliance  is  proceeding 
independently. 
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4.  Response  Speclrp  Methods  of 
Analysis 

Several  comments  from  firms  in  the 
explosives  industry  stated  that  the  use 
of  response  spectra  methods  of  analysis 
considers  both  the  entire  vibration  time 
history  as  well  as  the  dynamics  of  the 
structure  and.  therefore,  is  the  best 
method  of  monitoring  blasting  events. 
They  suggest  that  response  spectra 
analysis  is  a  tool  that  can  be  used  as  an 
accurate  representation  of  possible 
damage  potential.  As  discussed  in  the 
preamble  to  the  1983  blasting 
regulations,  OSM  acknowledged  that 
response  spectra  techniques  might  prove 
to  be  the  best  substantiation  of  the 
actual  damage  range  and  does  not  wish 
to  discourage  its  use  as  a  means  of 
providing  a  seismographic  record  of 
regulatory  compliance.  (48  FR  9800) 

5.  Subsidence 

The  petitioners  assert  that  low-level 
vibrations  and  how  they  relate  to 
subsidence  need  to  be  investigated.  The 
petitioners  did  not  include  specific  facts 
to  justify  their  assertion. 

OSM  has  not  seen  evidence  to 
indicate  that  there  is  a  connection 
between  low-level  vibrations  and 
subsidence.  Blast  vibration  researchers 
have  observed  a  tendency  of  low 
frequency  vibrations  to  increase  near 
underground  mines  but  they  have  also 
observed  peak  particle  velocities  to 
decrease  with  increased  blast  to 
structure  distance  (Explosives  and  Rock 
Blasting,  Atlas  Powder  Company,  1987). 

6.  Underground  Mining 

One  commenter,  an  underground 
mining  operator,  felt  that  they  should  be 
excluded  from  the  blasting  requirements 
of  30  CFR  Part  816.  OSM  notes  that 
regulations  governing  underground 
mining  appear  at  30  CFR  part  817  which 
were  not  part  of  this  petition. 

[FR  Doc.  91-28400  Filed  ll-25-«l;  8:45  am] 

■nXINO  COOC  4310-OC-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  207 

SL  Marys  Falls  Canal  and  Locks, 
Michigan;  Use,  Administration,  and 
Navigation 

agency:  Corps  of  Engineers. 
Department  of  the  Army.  DOD. 

action:  Advance  notice  of  proposed 
rulemaking. 


SUMMARY:  This  notice  is  published  to 
advise  interested  parties  that  the  Corps 
of  Engineers,  Department  of  the  Army, 
will  study  the  feasibility  of  modifying 
the  annual  opening  date  of  the  locks 
(Soo  Locks)  at  the  St.  Marys  Falls  Canal. 
Sault  Ste.  Marie.  Michigan.  Interested 
party  comments  on  the  types  of  studies 
that  should  be  done  are  hereby 
requested 

DATES:  Written  comments  and 
suggestions  of  the  kind  described  in 

SUPPUEMENTARY  INFORMATION  bclow 
should  be  received  by  December  26. 
1991. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to: 
Mr.  William  Willis.  Chief.  Planning 
Division,  Detroit  District,  U.S.  Army 
Corps  of  Engineers,  P.O.  Box  1027, 
Detroit,  Michigan  48231-1027. 
or  deliver  them  to  Mr.  Willis  at  the 
Detroit  District  ofRce  at  477  Michigan 
Avenue,  Detroit,  Michigan,  between  the 
hours  of  7:30  a.m.  and  4  p.m.  Monday 
through  Friday.  Comments  and 
suggestions  received,  and  other 
materials  relevant  to  this  notice,  may  be 
inspected  at  Mr.  Willis'  office  during  the 
same  hours.  An  appointment  may  be 
required  for  inspection,  so  please  call 
ahead  to  confirm  availability  and  to 
avoid  any  conflicts  with  inspections  by 
other  interested  persons.  A  reasonable 
fee  may  be  charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Kidby  at  Corps  of  Engineers 
Headquarters  in  Washington,  DC  by 
telephone  at  202-272-8839. 
SUPPLEMENTARY  INFORMATION: 

Legal  Authority 

The  legal  authority  for  the  regulation 
governing  the  use,  administration,  and 
navigation  of  the  St.  Marys  Falls  Canal 
and  Locks  is  section  4  of  the  River  and 
Harbor  Act  of  August  18, 1894  (28  Stat. 
362),  as  amended,  which  is  codified  at  33 
U.S.C.  1.  This  statute  requires  the 
Secretary  of  the  Army  to  "prescribe 
such  regulations  for  the  use, 
administration,  and  navigation  of  the 
navigable  waters  of  the  United  States" 
as  the  Secretary  determines  may  be 
required  by  public  necessity. 

Background 

The  regulation  governing  the 
operation  of  the  St.  Marys  Falls  Canal 
and  Locks,  in  33  CFR  207.440,  was 
adopted  on  November  27, 1945  (10  FR 
14451),  and  has  been  the  subject  of  nine 
amendments.  The  provision  setting  out 
the  current  opening  date  for  the  locks 
was  adopted  on  October  30. 1956  (21  FR 
8285).  It  established  an  opening  date  of 
April  1.  subject  to  annual  modification 
by  the  North  Central  Division  Engineer 


if  the  public  interest  would  be  best 
served  by  the  modification  or  in  the 
event  of  emergency. 

(The  regulation  also  establishes  the 
closing  date  for  the  locks  as  De-;ember 
15,  subject  to  the  same  discreti*  nary  or 
emergency  authority  of  the  Div  sion 
Engineer,  and  also  subject  to  e  (tension 
to  meet  the  needs  of  commerc'\  if 
shipping  interests  so  request  ( nor  to 
November  1  and  if  certain  we  ither  and 
ice  criteria  are  met.  A  Notice  of 
Proposed  Rulemaking  to  charge  the 
closing  date  to  January  15  was  published 
on  April  3, 1991  (56  FR  13604J.  Although 
it  is  part  of  an  overall  attempt  to 
establish  a  comprehensive  annual  plan 
of  operations  for  the  locks,  as  described 
below,  that  proposal  is  separate  from 
the  one  described  in  today's  notice.) 

The  opening  date  of  the  locks  has 
been  modified  on  a  number  of 
occasions.  During  the  1970' s,  as 
authorized  by  the  River  and  Harbor  Act 
of  1970,  the  locks  were  kept  open  for  as 
long  as  the  entire  year  in  a 
demonstration  program  on  winter 
navigation.  Beginning  with  the  1980 
navigation  season,  the  following  have 
been  the  opening  dates  of  the  Soo  Locks: 
March  25, 1980;  March  23, 1981;  April  1. 
1982;  March  29, 1983:  March  26, 1984; 
April  1, 1985:  April  1, 1986:  March  22. 
1987;  March  22. 1988:  March  15. 1989; 
March  21. 19ga  and  March  21. 1991. 

In  March  1990,  the  Detroit  District 
Engineer  sent  a  letter  to  interested 
governmental,  environmental,  and 
business  interests,  proposing  a 
comprehensive  annual  operating  plan 
for  the  locks.  It  proposed  a  fixed  closing 
date  of  January  15,  as  referred  to  above, 
and  fixed  opening  date  no  earlier  than 
March  15.  The  letter  noted  that  the 
environmental  studies  on  the  proposal — 
supplemental  environmental  impact 
statements  (EIS's)  in  1979  and  1989 
focused  specifically  on  the  closing  datie 
of  the  locks  rather  than  the  opening 
date.  As  a  result,  the  letter  stated  that 
further  environmental  studies  focused 
on  the  effects  of  opening  dates  between 
March  15  and  April  1  would  be 
conducted  in  order  to  establish  an 
opening  date  that  would  address  the 
needs  of  both  commerce  and  the 
environment. 

Proposed  Studies 

The  purpose  of  today's  notice  is  to 
advise  interested  parties  that  the  Corps 
of  Engineers  will  study  the  feasibility  of 
an  optimum  fixed  opening  date  for  the 
Soo  Locks,  to  describe  the 
environmental  studies  currently 
contemplated  as  part  of  the  stud> 
process,  and  to  request  public  comments 
and  suggestions  on  the  nature  of  the 
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studies  or  other  activities  that  should  be 
undertaken. 

The  Corps  of  Engineers  presently 
intends  to  conduct  the  foilowiRg 
environmental  studies. 

First,  the  Cold  Regions  Research  and 
Engineering  Laboratories  (CRREL)  will 
conduct  a  study  of  the  ice  cover  on  the 
St.  Marys  River  from  February  15  to 
April  IS  (or  date  of  ice  breakup).  This 
study  should  improve  understanding  of 
ice  conditions  during  the  March  15  to 
April  1  period  being  considered  for  lock 
opening,  in  order  to  establish  a  date 
limit  for  opening,  or.  if  necessary, 
criteria  for  opening. 

CRREL  will  also  conduct  a  study  on 
the  effects  of  traffic  generated  by  lock 
opening  on  ice  jams  and  ice  breakup  in 
the  St  Clair  River  and  Lake  St.  Clair. 
This  study  is  intended  to  ascertain  if 
additional  lock-related  ship  traffic 
would  create  higher  probabilities  of  ice 
jams  or  would  accelerate  ice  breakup. 

CRREL  will  also  conduct  a  study  to 
establish  an  improved  vessel  effects 
model.  This  study  will  build  on  previous 
studies  on  the  major  types  of  ice-related 
environmental  effects  of  vessels. 

The  Detroit  District  will  conduct  a 
study  on  vessel  traffic.  This  will 
quantify  expected  vessel  traffic  related 
to  lock  opening  prior  to  April  1,  to  use  as 
a  basis  for  estimating  the  effects  of 
vessel  tragic  and  economic  needs. 

The  Detroit  District  will  also  conduct 
a  study  on  the  effects  of  vessel  traffic  on 
recreation  and  ferry  transportation  in 
the  connecting  channels.  This  study  is 
intended  to  determine  any  disruptive 
effects  of  vessel  traffic  on  ice  fishing, 
snowmobiling.  other  recreational 
activities,  and  the  operations  of  Great 
Lakes  ferries  between  March  15  and 
April  1. 

The  Detroit  District  will  prepare  a 
benefit-cost  analysis  of  lock  operation 
prior  to  April  1.  It  will  determine  the 
economic  benefits  and  costs  of  various 
lock  opening  date  alternatives. 

A  study  of  the  potential  effects  of 
vessel  traffic  on  fish  reproduction  will 
be  performed.  The  study  is  intended  to 
build  on  existing  knowledge  of  vessel 
traffic  effects  on  spawning,  hatching, 
and  other  aspects  of  fish  reproduction. 

The  Detroit  District  will  conduct  a 
study  on  the  effects  of  ice  breakup  on 
shore  structures.  This  work  will  build  on 
existing  estimates  of  potential  damage 
caused  by  lock-related  vessel  traffic  to 
structures  located  near  navigational 
channels. 

The  Detroit  District  ivill  also  conduct 
a  study  on  the  effects  of  ice  breakup  on 
shore  erosion  and  wetland  vegetation. 
This  work  will  update  existing  studies 
done  to  determine  if  navigation  during 


ice  breakup  causes  damage  to  wetland 
vegetation  near  navigation  channels. 

In  addition  to  this  requested  comment 
period,  the  Detroit  District  will  hold 
public  meetings  or  workshops  to  allow 
interested  parties  to  review  and 
comment  on  the  study  direction,  detail 
and  findings. 

Conunents  and  Suggestions  Requested 

As  it  begins  its  study  on  this  issue,  the 
Corps  of  Engineers  is  hereby  requesting 
public  comments  and  suggestions  on  the 
nature  and  scope  of  its  proposed 
studies,  or  any  potential  additional 
studies  that  might  contribute  to  the 
effectiveness  of  the  impact  analysis. 
Comments  and  suggestions  should  be 
sent  to  the  address  noted  in  ADDRESSES 
above. 

Dated'  Novembers,  1991. 
Nancy  P.  Dora, 

Assistant  Secretary  of  the  Army  (Civil 
Works). 
|FR  Doc  91-28349  Hied  11-2S-91:  8:45  am) 
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DEPARTMENT  OF  THE  UITERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2300 
(Wa-32(M214-02  24  1A] 
RIN  1004-A892 

Land  WIttKlrawals;  Removal  of 
Regulations  Covering  Emergency 
Withdrawals 

AOENCV.  Bureau  of  Land  Management. 

Interior. 

actkm:  Proposed  rule. 


I  This  proposed  rule  wotdd 
remove  the  provisions  in  43  CFR  part 
2300  of  the  existing  regulations  that  are 
concerned  with  emergency  withdrawals. 
These  withdrawals  are  authorized  by 
section  2CM(e)  of  the  Federal  Land  Pohcy 
and  Management  Act  (FLPMA)  of  197a 
The  rule  is  being  proposed  because  the 
statute  is  redundant  and  in  part 
unconstitutional  The  Secretary  of  the 
Interior  can  achieve  essentially  the 
same  result  through  the  normal  exercise 
of  his  general  withdrawal  authority 
under  section  204  of  the  FLPMA.  Public 
lands  may  be  removed  from  the 
operation  of  the  public  land  laws, 
including  the  mining  laws,  just  as 
rapidly  by  the  approval  of  a  withdrawal 
petition  and  publication  of  a  notice 
thereof  as  the  Secretary's  issuance  of  an 
emergency  withdrawal  order  and 
publication  of  a  notice  of  the  order. 
Section  204(e)  in  part  provides  that  the 
Secretary  of  the  Interior  shall 


immediately  make  an  emergency 
withdrawal  when  notified  to  do  so  by 
either  the  House  Committee  on  Interior 
and  Insular  Affairs  or  the  Senate 
Committee  on  Energy  and  Natural 
Resources  (formerly  the  Senate 
Committee  on  Interior  and  Insular 
Affairs).  This  portion  of  the  statute  is 
unconstitutional  for  the  reasons 
expressed  in  Immigration  and 
Naturalization  Service  v.  Chadha,  463 
U.S.  919, 103  S.  Ct.  2764.  77  L  Ed.  2d  317 
(1983).  However,  in  Notional  Wildlife 
Federation  v.  Clark.  577  F.  Supp.  825. 82fl 
(D.D.C.  1964),  the  court  ruled  Uiat  even 
though  the  statute  might  in  part  be 
unconstitutional,  the  Secretary  of  the 
Interior  was  still  obliged  to  order  a 
committee-directed  withdrawal  until 
such  time  as  his  own  regulation 
requiring  him  to  take  that  action  was 
rescinded.  In  the  future,  the  Department 
of  the  Interior  proposes  to  shield  natural 
resource  values  requiring  immediate 
protection  by  means  of  the  withdrawal 
petition  process  and  not  by  means  of  an 
emergency  withdrawal.  Consequently, 
there  is  no  need  to  continue  the 
emergency  withdrawal  regulations  in  43 
CFR  part  2300. 

DATES:  Comments  should  be  submitted 
by  (December  26. 1991).  Conunents 
received  of  postmarked  after  this  date 
may  not  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  the  final  nde. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building.  1849  S  Street,  NW., 
Washington.  DC  20240. 

Comments  will  be  available  for  public 
review  in  room  5555  of  the  above 
address  during  the  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

rOR  FURTHER  INFORMATION  CONTACT 

)eff  Holdren  (202)  208-^486. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  eliminate  the 
provisions  in  43  CFR  part  2300  of  the 
existing  withdrawal  regulations  that 
relate  to  the  emergency  withdrawal 
provisions  of  section  204(e)  of  the 
FLPMA.  Those  provisions  state  that 
when  the  Secretary  of  the  Interior 
determines  or  when  either  the  House 
Committee  on  Interior  and  Insular 
Affairs  or  the  Senate  Committee  on 
Energy  end  Natural  Resources  notifies 
the  Secretary  that  an  emergency  exists 
that  requires  extraordinary  measures  to 
be  taken  to  protect  natural  resource 
values  that  would  otherwise  be  lost,  the 
Secretary  shall  withdraw  public  lands  in 
order  to  protect  such  values.  The 
provisions  of  the  first  sentence  of 
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section  204(e)  of  the  FLPMA  relating  to 
the  making  of  emergency  withdrawals 
are  basically  redundant.  That  is  to  say, 
without  invoking  section  204(e). 
essentially  the  same  result  may  be 
achieved  through  the  normal  exercise  of 
the  Secretary  of  the  Interior's  general 
withdrawal  authority  under  section  204 
of  the  FLPMA.  Acting  on  his  or  her  own 
initiative  or  at  the  request  of  any 
committee  of  the  Congress,  the 
Secretary  may,  without  delay,  protect 
natural  resource  values  either  in  an 
emergency  or  a  nonemergency  situation 
for  as  long  as  2  years  by  publishing  a 
withdrawal  proposal  notice  in  the 
Federal  Register.  Such  publication  will 
segregate  the  public  lands  from 
disposition  under  the  public  land  laws, 
including  the  mining  laws.  This  process 
can  be  accomplished  just  as  rapidly  as  a 
section  204(e)  emergency  withdrawal 
through  the  submission  of  a  simple 
withdrawal  petition.  Publication  occurs 
immediately  upon  approval  of  the 
petition  pursuant  to  43  CFR  2310.1-3(e). 
i)  during  the  segregative  period,  studies 
and  analyses  demonstrate  that 
additional  time  is  necessary  to  protect 
natural  resources,  then  the  Secretary 
may  withdraw  the  segregated  lands  for 
such  time  as  the  Secretary  deems 
necessary,  subject  to  the  limitations  in 
section  204  as  to  the  duration  of 
withdrawals.  The  provisions  of  section 
204  concerning  notices  and  reports  will 
continue  to  be  observed  in  all  respects. 

In  Immigration  and  Naturalization 
Service  v.  Chadha,  482  U.S.  919, 103  S. 
Ct.  2764,  77  L  Ed.  2d  317  (1983).  the 
Supreme  Court  held  a  one-house  veto  to 
be  unconstitutional.  The  reasoning  of 
the  Justices  in  that  case  also  impugns 
the  constitutionality  of  the  provision  in 
Section  204(e)  of  the  FLPMA  sanctioning 
a  committee-directed  withdrawal. 
Accordingly,  the  constitutionality  of 
Section  204(e)  of  the  FLPMA  was  raised 
and  argued  by  the  Department  of  Justice 
in  Pacific  Legal  Foundation  v.  Watt,  529 
F.  Supp.  982.  motion  for  reconsideration 
denied  539  F.  Supp.  1194  (D.  Mont.  1982), 
and  in  National  Wildlife  Federation  v. 
Watt.  571  F.  Supp.  1145  (D.D.C.  1983).  In 
the  latter  case,  the  Secretary  of  the 
Interior  declined  to  withdraw  certain 
lands  in  the  Fort  Union  Coal  Region  of 
Montana  and  North  Dakota  from  coal 
leasing  as  directed  by  a  resolution  of  the 
House  Committee  on  Interior  and 
Insular  Affairs  adopted  pursuant  to 
section  204(e).  The  Secretary  argued  on 
the  advice  of  legal  counsel  that,  among 
other  things,  the  provision  in  section 
204(e)  providing  for  committee-directed 
withdrawals  was  an  unconstitutional 
attempt  at  the  exercise  of  legislative 
power.  Plaintiffs  challenged  the 


Secretary's  decision  not  to  withdraw  the 
lands  at  issue  and  sought  to  enjoin  the 
Secretary  from  proceeding  with  a 
scheduled  coal  lease  sale  in  the  Fort 
Union  region.  In  granting  the  plaintiffs' 
request  for  a  preliminary  injunction,  the 
District  Court  noted  the  existence  of  43 
CFR  2310.5,  and  held: 

that  defendant  violated  the  APA  when  he 
treated  as  void  a  Department  regulation  in 
reliance  on  informal  ex  parte  legal  opinions, 
without  notice  and  comment.  Notice  and 
comment  would  have  afforded  scholars  and 
interested  parties,  including  possibly  counsel 
for  the  House  of  Representatives,  the 
courtesy  and  the  opportunity  to  do  some  of 
the  research  and  analysis  requisite  to  a 
reasoned  decision  about  an  original 
constitutional  question  and  test  the  opinions 
of  defendant's  advisors. 


All  of  the  reasons  why  a  department  head's 
rule-making  decisions  must  be  the  product  of 
"reasoned  decision  making"  after  notice  and 
comment  should  apply  as  much  to  a  delicate 
and  original  question  of  constitutional  law  as 
to  matters  of  fact  and  policy. 

National  Wildlife  Federation  v.  Watt  571  F. 
Supp.  1157-1158  (D.D.C  1983). 

In  granting  plaintiffs  request  for  a 
permanent  injunction  on  January  9. 1984, 
the  District  Court  ruled  that  so  long  as 
the  portion  of  43  CFR  2310.5  sanctioning 
committee-directed  withdrawals  had  not 
been  rescidned  pursuant  to  APA 
rulemaking  procedures,  the  Secretary  of 
the  Interior  was  bound  by  this 
regulation  to  make  a  withdrawal  when 
notified  to  do  so  by  committee 
resolution.  National  Wildlife  Federation 
V.  Clark.  577  F.  Supp.  825,  829  (D.D.C. 
1984).  The  Court  specifically  declined  to 
rule  on  the  question  of  whether  the 
committee-directed  withdrawal 
provision  in  Section  204(e)  of  the 
FLPMA  was  constitutional.  The  Court's 
amended  order  of  January  10, 1984, 
provided: 

that  the  defendants,  their  agents,  servants, 
employees,  attorneys,  and  representatives 
shall  be  stayed,  enjoined,  and  restrained  from 
issuing  to,  entering  into,  or  otherwise  vesting 
in  any  person  rights  to  coal  lease  for  tracts  in 
the  Fori  Union  Coal  Region,  unless  and  until 
(1)  the  House  Interior  and  Insular  Affairs 
Committee  has  effectively  revoked  the 
Committee  Resolution  of  August  3, 1983;  (2) 
the  term  of  the  Resolution  has  expired 
pursuant  to  the  time  limit  imposed  by  43 
U.S.C  1714(c);  (3)  defendant  has.  after  notice 
and  rulemaking  in  accordance  with  the 
Administrative  Procedure  Act.  5  U.S.C.  551  et 
seq.,  rescinded  the  second  clause  of  the  Tirst 
sentence  of  43  CFR  2310.5(a);  or  (4)  Congress 
has  repealed,  superseded  or  otherwise 
effectively  rescinded  the  second  clause  of  43 
U.S.C  1714(e).  Nothing  herein  shall  prevent 
the  defendants  from  proceeding  with 
emergency  leasing  pursuant  to  43  CFR  3425.1- 


Because  of  its  desire  to  maintain  a 
harmonious  relationship  with  the 
Congress,  the  Department  of  the  Interior 
decided  not  to  amend  43  CFR  2310.5(a) 
along  the  lines  indicated  in  the  court's 
order.  Consequently,  no  action  was 
taken  to  modify  the  regulation  following 
the  end  of  the  Fort  Union  coal  leasing 
litigation  in  1984,  and  for  some  6  years 
no  committee  invoked  a  committee- 
directed  withdrawal. 

Discussions  of  the  constitutional 
issues  are  contained  in  National 
Wildlife  Federation  v.  Watt,  571  F. 
Supp.  at  1155-1157.  and  in  Pacific  Legal 
Foundation  v.  Watt,  529  F.  Supp.  at 
1002-1003.  These  cases  set  forth  the 
position  of  the  Department  of  the 
Interior,  as  briefed  and  argued  by  the 
Department  of  Justice,  regarding  the 
constitutionality  of  section  204(e)  of  the 
FLPMA.  The  reasons  expressed  in  the 
decision  of  the  Supreme  Court  in 
Immigration  and  Naturalization  Service 
V.  Chadha.  462  U.S.  919, 103  S.  Ct.  2764. 
77  L  Ed.  2d  317  (1983).  when  considered 
in  conjunction  with  the  arguments  set 
forth  in  the  above  cases,  represent  the 
legal  bases  upon  which  the  Department 
of  the  Interior  has  concluded  that 
section  204(e)  of  the  FLPMA  is 
unconstitutional. 

With  the  foregoing  in  mind,  it  is 
proposed  that  in  the  future  the  policy  of 
the  Department  of  the  Interior  will  be  to 
shield  natural  resource  values,  when 
immediate  protection  from  the  operation 
of  the  general  land  laws  is  called  for,  by 
means  of  the  withdrawal  petition 
process  as  prescribed  in  43  CFR  part 
2300,  and  not  through  the  issuance  of 
emergency  withdrawal  orders. 
Consequently,  the  emergency 
withdrawal  regulations  are  no  longer 
necessary.  The  adoption  of  this 
proposed  rule  as  a  final  rule  would 
remove  all  of  43  CFR  2310.5,  including 
that  portion  sanctioning  committee- 
directed  withdrawals. 

The  principal  author  of  this  proposed 
rule  is  Jeff  Holdren  of  the  Division  of 
Withdrawals  and  Withdrawal  Review, 
BLM  Washington  Office  (WO),  with 
assistance  from  the  Division  of 
Legislation  and  Regulatory  Management 
(WO)  and  the  Office  of  the  Solicitor, 
Department  of  the  Interior. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)[C)  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
proposed  rule  is  categorically  excluded 
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from  further  environmental  review 
pursuant  to  516  Departmental  Manual 
(DM),  chapter  2,  appendix  1.  Item  1.10, 
and  that  the  proposal  would  not 
signiHcantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2.  appendix 
2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1506.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
interior,  "categorical  exclusions"  means 
a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agenc)' 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Because  this  proposed  rule  will 
remove  requirements  of  existing 
regulations  and  will  not  impose  any  new 
requirements  or  burdens  upon  small 
business  entities,  the  Department  of  the 
Interior  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  and  does  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.601, 
et  seq.].  For  the  same  reason,  the 
Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  and  therefore  does  not 
require  a  regulatory  analysis  under 
Executive  Order  12291. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  pursuant  to  Executive 
Order  1263a  "Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

This  proposed  rule  does  not  contaui 
collections  of  information  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501.  et  seq. 

List  of  Subjects  in  43  CFR  Part  2300 

Administrative  practice  and 
procedure.  Electric  power.  Federal 
Fjiergy  Regulatory  Commission,  Public 
lands- withdrawal. 

Under  the  authorities  cited  below, 
part  2300,  group  2300.  subchapter  B, 
chapter  II  of  title  43  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  2300— LAND  WITHORAWALS 

1.  The  authority  citation  for  part  2300 
continues  to  read  as  follows: 

Authority:  43  U.&.C.  1201:  43  VS.C.  1740: 
Executive  Otder  No.  10355  (17  FR  4831.  MS33U 


Subpart  2300— Withdrawals,  General 

2.  Section  2300.0-1  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a). 

Sutipart  2310— Withdrawals.  GefMra^ 
Procedure 

3.  Section  2310.1  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

$2310.1    Procedure*— ganeraL 

(a)  The  basic  steps  leading  up  to  the 
making,  modification,  or  extension  of  a 
withdrawal  are: 
•        •        *        •        • 

4.  Section  2310.1-2  is  amended  by 
revising  paragraphs  (a),  (c)(3),  and  (d)  to 
read  as  follows: 

S23iai-2    SutonOsaion  of  i«ipUcations. 

(a)  Applications  for  the  making, 
modification,  or  extension  of  a 
withdrawal  shall  be  submitted  for  filing, 
in  duplicate,  in  the  proper  Bureau  of 
Land  Management  office,  as  set  forth  in 
§  1821.2-1  of  this  title,  except  for 
applications  that  are  classified  for 
national  security  reasons.  Applications 
that  are  classified  for  national  sectuity 
reasons  shall  be  submitted,  in  duplicate, 
to  the  Office  of  the  Secretary. 
Department  of  the  Interior.  Washington. 
DC  20240. 


(c)  •  •  • 

(3)  If  the  lands  which  are  subject  to  an 
application  are  wholly  or  partially  under 
the  administration  of  any  department  or 
agency  other  than  the  Department  of  the 
Interior,  the  Secretary  shall  make  jor 
modify  a  withdrawal  only  with  the 
consent  of  the  head  of  the  department  or 
agency  concerned.  In  such  case,  a  copy 
of  the  written  consent  shall  accompany 
the  application.  The  requirements  of 
section  (e)  of  Executive  Order  10355  (17 
FR  4831)  shall  be  complied  with  in  those 
instances  where  the  Order  applies. 
•        •        *        •        • 

(d)  If  the  preceding  application 
requirements  have  not  been  met,  or  if  an 
application  seeks  an  action  that  is  not 
within  the  scope  of  the  Secretary's 
authority,  the  application  may  be 
rejected  by  the  authorized  officer  as  a 
defective  applicatioa 

S.  Section  2310.1-3  is  amended  by 
revising  paragraph  (c),  removing 
paragraph  (d),  redesignating  paragraph 
(e)  as  paragraph  (d).  and  revising 
redesignated  paragraph  (d)  to  read  as 
follows: 


(c)  If  a  pe;!tion  is  submitted 
simultaneously  with  a  withdrawal 
application,  the  information 
requirements  pertaining  to  writhdrawal 
applications  (See  }  2310.1-2  of  this  title) 
shall  supersede  the  requirements  of  this 
section. 

(d)  Upon  the  approval  by  the 
Secretary  of  a  petition  for  withdrawal, 
the  petition  shall  be  considered  as  a 
Secretarial  proposal  for  withdrawal,  and 
notice  of  the  withdrawal  proposal  shall 
be  published  immediately  in  the  Federal 
Register  in  accordance  with  {  2310.3- 
1(a)  of  this  title. 

6.  Section  2310J  which  consists  solely 
of  a  heading  is  revised  to  read  as 
follows: 

S23ia3    Actton  on  wtthdrawat 
ap()llf  illona  and  wlUidiawei 


7.  Section  2310.3-1  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1)  to  read  as  follows: 

§2310.3-1    PubOcaUon  and  puiiNc  meeting 
reQuiremenls. 


(b)(1)  Except  as  otherwise  provided  in 
paragraph  (a)  of  this  section,  within  30 
days  of  the  submission  for  filing  of  a 
withdrawal  extension  or  modification 
application,  the  authorized  officer  shall 
publish  in  the  Federal  Register  a  notice 
to  that  effect     •     •     • 


§2310.1-3 


SubmiMion  ol  withdrawal 


§2310^-3    lAnwndedl 

8.  Section  2310.3-3  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 

follows: 

•  •'••• 

(b)(2)  On  the  same  day  an  order 
withdrawing  5,000  or  more  acres  in  the 
aggregate  is  signed,  the  Secretary  shall 
advise,  in  writing,  each  House  of  the 
Congress  of  the  withdrawal  action 
taken.  Pursuant  to  the  Secretary's 
authority  under  the  Act,  the  notices  that 
are  sent  to  Congress  shall  be 
accompanied  by  the  information 
required  by  section  204(c)(2)  of  the  Act 
(43  U.S.C.  1714  (c)(2)). 

•  *         •         •         • 

9.  Section  2310.3-4  is  amended  by 
removing  paragraph  (c).  redesignatiBg 
paragraph  (d)  as  paragraph  (c),  and 
revising  redesignated  paragraph  (c)  to 
read  as  follows: 

§2310J-4    Duration  of  wNhdrawala. 

(c)  Withdrawals  of  specific  duration 
may  be  extended,  as  provided  for  in 
S  2310.4  of  this  title. 

§2310J    (Itomovwl) 
la  Section  23ia5  is  removed. 
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Dated  October  11. 1901. 
Richafd  Roldan. 

Deputy  Assistant  Secrdary  <^ ihe  Interior. 
|FR  Doc.  91-28371  Filed  11-25-91;  8:45  am] 


Fiah  attd  tMMMe  Service 

50CFRPart17 
RIN101t-AB73 

Endangered  and  Threatened  wndRfe 
and  Plante;  Propoeed  Endangered 
Statue  for  a  Plant,  Astragakia 
Applegatel  <Applegate'B  Milk-Vetch) 

AGfMCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 

SUNMARV:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  a 
plant.  Astragalus  applegatei 
(Applegale's  milk-vetch),  as  endangered 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  This  species 
consists  of  three  populations  in  IGamath 
County.  Oregon.  The  largest  population 
contains  approximately  1,000 
individuals,  covering  approximately  6 
acres  on  private  property.  Another  site 
on  private  property  contains  one  plant. 
The  third  site,  which  is  on  State  land, 
supports  10  plants.  Survival  of  this 
species  is  threatened  primarily  by  loss 
of  habitat  from  urban  develofmient  and 
road  construction.  This  proposed  rule,  if 
made  fuial.  would  extend  the  Act's 
protection  to  this  plant.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposed  rule, 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  27. 
1992.  Public  hearing  requests  must  be 
received  by  January  la  1992. 
AormctlCI.  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  2800  BE  98th  Avenue, 
suite  100,  Portland.  Oregon  97266  (503/ 
231-6179  or  FTS  429-6179).  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment. 
during  normal  business  hours  at  the 
above  address. 

FOR  RIRTNEM  MFOfMIATtOM  CONTACR 
Dr.  Robert  Parenti,  Boise  Field  Station. 
\i&,  FUh  and  Wildlife  Service.  4098 
Overland  Road,  room  576.  Boise.  Idaho 
83705  (208/334-1931  or  FTS  554-1931). 
SUPM^aKKTARV  MITOIUaATION: 
Background 

Astragalus  applegatei  (Applegale's 
milk-vetch)  was  first  discovered  near 
Klamath  Fails.  Oregon,  in  1927  by 
Morton  Peck.  Peck  subsequently 


collected  the  species  again  2  miles  (3.2 
kilometers  (km))  east  of  Kena  Oregon, 
in  1931,  and  then  described  it  in  1938 
(Peck  1938).  It  was  thought  to  be  extinct 
until  it  was  rediscovered  in  1983  by 
James  Kagan  of  the  Oregon  Natural 
Heritage  Program.  This  perennial 
herbaceous  plant  of  the  pea  family 
(Fabaceae)  grows  to  approximately  1 
foot  (0.3  meters)  in  height  and 
reproduces  only  by  seed.  The  Melissa 
blue  butterfly  (Lycoedies  argycogromon] 
is  a  specific  known  polUnator.  The 
anthers  and  stigma  ripen  at  the  same 
time,  enabling  self-pollination  to  occur. 
Plants  produce  light  purple,  pea-like 
flowers,  and  0.3  to  0.5  inch  (8  to  13 
millimeter)  seed  pods  at  the  same  time 
during  June  and  July.  Astragalus 
applegatei  can  be  distinguished  from 
other  species  of  Astragalus  in  the  area 
by  its  slighdy  curved  stems,  the  number 
and  location  of  flowers,  and  its  apparent 
inability  to  colonize  dry,  disturbed 
areas. 

Astragalus  applegatei  grows  in  flat 
open,  seasonally  moist  remnants  of 
floodplain  alkaline  grassland  of  the 
Klamath  Basin.  The  species  is  a  member 
of  the  Poa  nevadensis-Puccinellia 
lemmonii  grassland  community  (Oregon 
Natural  Heritage  Data  Base  1985).  lliis 
community  is  characterized  as  a 
bunchgrass  flat  with  about  10  to  20 
percent  exposed  ground.  The  substrate 
is  poorly  drained,  fine  silt  loam  with  an 
underlying  hardpan  at  depths  of  20  to  40 
inches  (51  to  102  centimeters).  Periodic 
flooding  was  probably  a  natural  feature 
of  this  habitat  type,  liie  adjacent 
community  is  alkaline  open  shrubland 
dominated  by  Sarcobalus  vermiculalas 
and  Distichlis  stricta.  Sarcobatus 
vermiculatus  occasionally  occurs  in  the 
grassland  community. 

Astragalus  applegatei  has  been 
reported  from  four  sites  in  Klamath 
County.  Oregon.  Extensive  agricultural 
use  has  apparently  extirpated  the 
population  located  2  miles  (3.2  km)  east 
of  Keno,  Oregon.  The  last  known 
obser\'ation/coIlection  at  this  site  was 
in  1931.  Further  survey  efforts  have 
failed  to  locate  the  plant  at  this  site 
(Yamamoto  1985).  A  second  population 
at  Laveme  Avenue,  Klamath  Falls. 
Oregon,  consists  of  a  single,  healthy 
plant  with  no  sign  of  reproductive 
success. 

One  mile  away,  the  third  and  the 
lai:gest  Klamath  Falls  population  of  over  , 
1.000  plants  occurs  on  8  acres.  This  site 
may  contain  the  only  remaining  viable 
population  of  this  species.  Threats  to 
this  population  include  development  of 
businesses  and  roads.  A  major  four  lane 
avenue  cuts  throu^  the  population  and 
has  been  constructed  on  land  which 
may  have  supported  some  plants. 


Recent  construction  of  a  culvert  over  a 
large  ditch  that  bisects  the  population 
has  destroyed  some  plants  and  their 
habitat.  An  additional  road  may  soon  be 
under  construction  through  the  plant 
area.  Another  part  of  the  population  is 
situated  ofi  land  posted  with  signs 
advertising  future  commercial 
development.  The  Oregon  Field  Office  of 
The  Nature  Conservancy  has  negotiated 
unsuccessfully  with  the  private 
landowner  to  lease  this  land  for 
conservation  purposes. 

The  fourth  site  consists  of  only  10 
plants  in  an  area  less  than  269  square 
feet  (25  square  meters)  on  the  State's 
Klamath  Wildlife  Management  Area. 
The  plants  are  older  and  show  no 
evidence  of  reproduction.  This  site  is 
threatened  by  low  population  numbers, 
loss  of  habitat,  grazing,  and 
management  controls  which  alter 
natural  regimes  (i.e^  periodic  wildfire 
and  flooding). 

Astragalus  applegatei  may  be 
adversely  affected  by  lack  of  seasonal 
flooding.  Irrigation  and  water  control 
among  the  Klamath  River  have 
eliminated  occasional  flooding  that  once 
occurred  along  floodplains  supporting 
the  species.  Seasonal  flooding  is 
important  in  that  it  may  provide 
openings  for  the  establishment  of  A.    . 
applegatei  and  limit  dominance  of  other 
species. 

Federal  action  on  this  plant  began  as 
a  result  of  section  12  of  the  Act,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  Stales.  This  report  designated  as 
House  Document  Na  94-51.  was 
presented  to  Congress  on  January  9. 

1975.  In  that  document  Astragalus 
applegatei  was  considered  to  be 
threatened.  On  July  1. 1975.  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act  and 
gave  notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  this  review,  on  June  18, 

1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Regbter  (41  FR  24S23) 
to  determine  endangered  status 
pursuant  to  section  4  of  the  Act  for 
approximately  1.700  vascular  plant 
species,  including  A.  applegatei.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  tiie  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 197S. 
Federal  Reglstar  publication. 
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General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26. 1978.  Federal 
Register  publication  (43  FR  17909].  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796]  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  fmal.  along  with 
four  other  proposals  that  had  expired. 

The  Service  published  updated 
notices  of  review  for  plants  on 
December  15. 1980  (45  FR  82479], 
September  27, 1985  (50  FR  39525).  and 
February  21. 1990  (55  FR  6183).  In  these 
notices.  Astragalus  applegatei  was 
treated  as  a  Category  1  candidate. 
Category  1  taxa  are  those  for  which  the 
Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Section  4(b](3](B]  of 
the  Act  requires  the  Secretary  to  make 
findings  on  certain  pending  petitions 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13. 1983.  the  Service  found  that 
the  petitioned  listing  of  this  species  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4{b](3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4{b)(3)(C](i]  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986. 1987. 1988, 1989.  and 
1990.  Publication  of  this  proposed  rule 
constitutes  the  final  finding  on  the 
petitioned  action. 

Summary  of  Factors  Affecting  the 
opecies 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(l].  These  factors  and  their 
application  to  Astragalus  applegatei 
Peck  (Applegate's  milk-vetch)  are  as 
follows: 

A.  Present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range.  Astragalus  applegatei  occurs 
at  three  sites  near  Klamath  Falls. 
Oregon.  Extensive  development  has 


occurred  in  this  area  for  many  years  and 
is  continuing.  At  the  site  containing  the 
largest  Astragalus  applegatei 
population,  construction  of  a  culvert  in 
preparation  to  extend  a  new  road  has 
destroyed  part  of  the  population  and 
habitat  by  compacting  the  soil,  denuding 
the  surface,  and  crushing  plants  under 
dumped  dirt  and  wheels  of  construction 
equipment.  Other  plants  within  this 
population  occur  on  adjacent  land 
which  is  zoned  for  light  industrial, 
general  commercial,  or  heavy  industrial 
use.  If  current  land  use  patterns 
continue,  this  area  will  be  further 
developed,  eliminating  this  plant 
species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Astragalus  applegatei  was 
only  recently  rediscovered;  only  six 
collections  of  the  species  exist.  Because 
the  plants  are  easily  accessible  by  road, 
illegal  collecting  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  become  a  threat  to  the 
species  should  the  exact  location  of  the 
remaining  plants  be  publicized. 

C.  Disease  or  predation.  The  effect  of 
herbivores  on  this  species  is  unknown 
(Yamamoto  1985).  Chewed  stems  and 
rabbit-like  pellets  were  found  within  the 
largest  Klamath  Falls  population. 
Because  this  plant  is  palatable  to  cattle, 
Astragalus  applegatei  does  not  occur  in 
areas  grazed  by  domestic  livestock 
(James  Kagan,  The  Nature  Conservancy, 
pers.  observation,  1985). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Astragalus 
applegatei  was  listed  as  an  endangered 
species  under  the  Oregon  Endangered 
Species  Act  in  October,  1989.  This 
statute  prohibits  the  "take"  of  State- 
listed  plants  on  State-owned  or  State- 
leased  lands  only.  One  population  of 
Astragalus  applegatei  occurs  on  State- 
owned  land,  while  the  other  two 
populations,  comprising  the  majority  of 
individuals,  occur  on  private  land. 

Listing  of  this  plant  under  the  Federal 
Endangered  Species  Act  would  reinforce 
and  supplement  protection  available  to 
the  plant  under  State  law.  Section  6  of 
the  Act  authorizes  the  provision  of 
funding  to  any  State  which  has  entered 
into  a  cooperative  agreement  with  the 
Service  for  development  of  conservation 
programs.  The  Act  also  would  offer 
additional  protection  to  the  population 
of  this  plant  that  occurs  on  State  land, 
because  it  is  a  violation  of  the  Act  for 
any  person  to  remove,  cut.  dig  up. 
damage,  or  destroy  an  endangered  plant 
in  an  area  not  under  Federal  jurisdiction 
in  knowing  violation  of  State  law  or 
regulation  or  in  the  course  of  any 


violation  of  a  State  criminal  trespass 
law. 

Habitat  oi  Astragalus  applegatei  may 
be  regulated  as  wetlands  by  the  U.S. 
Army  Corps  of  Engineers  (Corps)  under 
section  404  of  the  Clean  Water  Act. 
Under  section  404  of  the  Clean  Water 
Act.  the  Corps  regulates  the  discharge  of 
fill  into  waters  of  the  United  States, 
including  wetlands.  Nationwide  Permit 
Number  26  has  been  issued  to  regulate 
fill  in  wetlands  under  10  acres.  This 
Nationwide  permit  would  apply  to  all 
sites  where  A.  applegatei  occurs.  Under 
this  permit  program,  the  Corps  circulates 
a  predischarge  notification  to  the 
Service  and  other  interested  parties  for 
comment. 

Individual  permits  are  required  for  fill 
in  wetlands  greater  than  10  acres.  The 
review  process  for  the  issuance  of 
individual  permits  is  more  extensive, 
and  conditions  may  be  included  that 
require  the  avoidance  or  mitigation  of 
environmental  impacts.  The  Corps  has 
discretionary  authority  and  can  require 
an  individual  permit  if  resources  are 
believed  to  be  important  regardless  of 
the  wetland's  size.  In  practice,  howeve; , 
the  Corps  rarely  requires  an  individual 
permit  when  a  project  would  qualify  for 
a  Nationwide  permit,  unless  a 
threatened  or  endangered  species  occurs 
on  the  site. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  number  of  populations  and  of 
individual  plants  of  this  species 
increases  the  potential  for  extinction 
from  stochastic  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  man-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
individuals  of  this  species. 

The  Laveme  Avenue  population,  due 
to  its  size  (one  plant),  is  immediately 
threatened  with  extirpation.  Inadvertent 
trampling,  take,  or  a  natural  event  such 
as  an  extremely  dry  year  could  easily 
destroy  this  population,  and  for  this 
reason  it  is  not  expected  to  survive 
(Yamamoto  1985).  The  Klamath  Wildlife 
Management  Area  population  is 
threatened  by  flooding.  The  plants, 
which  occur  in  a  small,  localized  area 
near  the  river,  would  be  destroyed  if 
extensive  flooding  were  to  occur.  The 
largest  Klamath  Falls  population  is  also 
vulnerable  to  extirpation.  Continued 
reduction  of  the  size  of  this  population 
would  render  this  site  more  susceptible 
to  other  human-caused  or  natural 
disturbances. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  concerning  the 
past,  present,  and  future  threats  faced 
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by  this  species  in  determining  to 
propose  this  rule.  Based  on  this 
evaluation,  the  preferred  course  of 
action  is  to  list  Astragalus  applegatei  as 
endangered.  The  few  remaining  number 
of  individuals,  poor  species  reproductive 
potential  and  vulnerability  to 
destruction  by  development  and  road 
building  indicate  that  the  species  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range,  and 
therefore  fits  the  definition  of 
endangered  as  defined  in  the  Act 
Critical  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  Critical  Habitat  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  species. 
Such  a  determination  would  result  in  no 
known  benefit  to  Astragalus  applegatei. 
Publication  of  precise  maps  and 
descriptions  required  when  critical 
habitat  is  designated  would  increase  the 
degree  of  threat  to  this  plant  from 
possible  take  or  vandalism  and. 
therefore,  could  contribute  to  its  decline 
and  increase  enforcement  problems.  All 
involved  parties  and  principal 
landowners  have  been  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat  Protection  of  this 
species'  habitat  will  be  addressed 
through  the  recovery  process  and  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  A. 
applegatei  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  and  other  human 
activities,  and  because  it  is  unlikely  to 
aid  in  conservation  of  this  plant 

Availabla  CoaaervatioB  Measutet 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  by 
Federal  agencies  and  the  prohibitions 


against  certain  activities  involving  listed 
plants  are  discussed,  in  part  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Ser\'ice. 

Astragalus  applegatei  does  not  occur 
on  Federal  land.  Habitat  for  this  plant 
however,  may  be  regulated  by  the  U.S. 
Army  Corps  of  Engineers  under  section 
404  of  the  Clean  Water  Act  By 
regulation,  nationwide  permits  may  not 
be  issued  where  a  federally  listed 
endangered  or  threatened  species  would 
be  affected  by  a  proposed  project 
without  first  completing  formal 
consultation  pursuant  to  section  7  of  the 
Act. 

The  Act  and  its  implementing 
regulations  found  at  SO  CFR  17.61, 17.62. 
and  17JB3  set  forth  a  series  of  general 
prohibitions  and  exceptions  ^t  apply 
to  all  endangered  plants.  With  respect  to 
Astragalus  applegatei.  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.61.  would 
apply.  These  prohibitions,  in  part  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction;  maliciously  damage 
or  destroy  any  such  plants  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut.  dig  up,  damage,  or  destroy  the  plant 
on  any  other  area  in  knowing  violation 
of  any  State  law  or  regulation,  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 


permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certaia 
circumstances. 

It  is  anticipated  that  few  trade  permit* 
would  ever  be  sought  or  issued  because 
the  species  is  uncommon  in  cultivation 
and  is  very  rare  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  aiid 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive,  room 
432-ARLSQ.  Arlington,  Virginia  22203- 
3507  (703/358-2093  or  FTS  921-2093). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
po8sit>(e.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  communily.  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Astragalus 
applegatei: 

(2)  The  location  of  any  additional 
populations  of  Astragalus  applegatei 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Astragalus  applegatei. 

Any  final  decision  on  this  proposal  to 
list  Astragalus  applegatei  will  take  into 
consideration  any  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  publication  of  the 
proposal  Such  requests  must  be  made  io 
writing  and  addressed  to  the  Field 
Super\'isor  (see  ADDRESSES  section). 

National  EnviraonMatal  Policy  Act 

file  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
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amended.  A  notice  outlining  the 
Senice's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Autliority:  18  U.S.C  1381-1407;  16  U.S.C 
1531-1544: 18  U.S.C.  4201-4245:  Public  Law 
99-625. 100  Slat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Fabaceae,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

§  17.12    Endangered  and  ttvaatened 

plant*. 

*        *        •        •        * 

(h)  *  •  • 


Species 


ff  I  f  II  .1  Iff  II  II II »,  ■ 
cxsefninc  nanie 


CofTMnon  name 


range 


Status 


Wtien  listed 


Critical 
habitat 


Special 

aries 


Fabaceae— Pea  family: 
Astragalus  applegatei.. 


Apptegate's  milk-vetch U.SA(OR)...  E 


NA 


NA 


Dated:  October  24. 1991. 
Ridiard  N.  Smith. 

Director.  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  91-28403  Filed  11-25-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 
(Docket  No.  911053-1253] 
RIN  064S-AO89 

Fee  Sctiedule  for  Foreign  Fishing 

agency:  National  Marine  Fisheries 
Service  (Nl^dPS),  NOAA,  Commerce. 
ACnON:  I'roposed  rule. 

summary:  NMFS  proposes  the  1992  fee 
schedule  for  the  remaining  foreign 
vessels  permitted  to  conduct  directed 
fishing  operations  in  the  U.S.  exclusive 
economic  zone  (EEZ).  The  proposed 
schedule  would  maintain  the  poundage 
fee  for  any  species  that  may  be 
allocated  for  foreign  fishing  and  the 
foreign  vessel  permit  application  fee  at 
the  levels  adopted  in  1991.  Under  this 
schedule,  the  owners  or  operators  of 
foreign  vessels  paid  $354  per  fishing 
permit  application  and  poundage  fees 
for  any  allocation  in  foreign  directed 
fisheries  in  relation  to  the  exvessel 
value  of  the  species  taken.  NMFS  also 


proposes  a  technical  change  related  to 
remittance  of  the  fees. 

Comments  are  requested  on  this  fee 
schedule  proposal.  Ttiis  action  complies 
with  section  204(b)(10)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 
DATES:  Comments  must  be  received  by 
December  28, 1991. 
ADDRESSES:  Send  comments  to  the 
Operations  Support  and  Analysis 
Division.  F/CMl.  National  Marine 
Fisheries  Service.  1335  East-West 
Highway,  Silver  Spring.  MD  20910,  or 
telex  comments  to  telex  no.  467856  (US 
COM  FISH  CI).  Mark  envelopes 
"Foreign  Fees." 

Copies  of  a  regulatory  impact  review 
(RIR)  related  to  the  impact  of  fees  set  at 
the  levels  proposed  are  available  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  ).  Bilik.  301-427-2337. 
SUPPLEMENTARY  INFORMATION:  NMI^ 
proposes  a  schedule  of  permit 
application  and  poundage  fees 
consistent  with  section  204(b)(10)  of  the 
Magnuson  Act.  These  fees  would  apply 
to  fishing,  if  any,  in  1992  by  foreign 
vessels  in  the  EEZ. 

The  proposed  schedule  would  revise 
50  era  611.22  consistent  with  the 
requirements  of  section  106  of  the 
Fishery  Conservation  Amendments  of 
1990  (Pub.L  101-627).  Section  106 
revised  section  204(b)(10)  of  the 
Magnuson  Act  by  removing  the 


requirement  to  establish  fees  to  recover 
costs  related  to  foreign  fishing  as 
determined  by  certain  catch  statistics, 
and  required  instead  that  the  fees  be 
only  reasonable  and  non-discriminatory. 

This  notice  proposes  to  continue  the 
basic  schedule  applied  in  1991,  i.e.,  a 
schedule  that  could  generate  fee  receipts 
of  about  $1.4  million  in  1992  if 
allocations  of  24,000  metric  Ions  (mt)  of 
Atlantic  mackerel  are  made  for  foreign 
fishing  and  the  Atlantic  mackerel 
species  fee  is  maintained  at  $58.33/mt. 
(The  Mid-Atlantic  Fishery  Management 
Council  recently  voted  to  adopt  a  total 
allowable  level  of  foreign  Fishing  of  zero; 
the  implementation  of  this  fee  schedule 
does  not  imply  availability  of  the 
species  listed  in  the  schedule  for  foreign 
directed  fishing  in  1992.)  If  other  foreign 
fees  are  held  at  their  1991  levels, 
additional  fees  of  $100  to  $200  thousand 
could  be  generated  by  permit 
application  fees  and  bycatch  poundage 
fees  in  the  Atlantic  mackerel  fishery  for 
total  potential  colletions  of  $1.5  to  $1.6 
million  should  such  allocations  actually 
be  made  in  1992.  Based  on  NMFS's 
experience  in  1991,  it  has  concluded  that 
this  would  be  a  reasonable  amount  to 
recover  from  foreign  fishing  in  1992,  and 
would  not  adversely  affect  joint  venture 
business  arrangements.  It  is  also 
consistent  with  a  NMFS  process 
adopted  over  the  last  several  years 
intended  to  keep  the  fee«  at  the  lowest 
levels  but  still  recover  reasonable 
revenues.  lastly,  the  proposed  fees  are 
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non-discriminatory  because  the  owners 
or  operators  of  vessels  of  all  nations 
receiving  allocations  for  directed  fishing 
would  pay  the  same  fees.  The  reader  is 
invited  to  refer  to  56  FR  1575,  January  16 
1991,  for  further  informatioo  on  foreign 
fishing  fees. 

NMFS  has  consulted  with  the  U.S. 
Coast  Guard  and  the  Department  of 
State  on  this  proposal.  Neither  agency 
has  objected  to  its  publication. 

Therefore,  NMFS  proposes  that  the 
1991  permit  application  fee  of  $354  per 
vessel  application  be  continued  in  1992 
and  that  poundage  fees  for  Atlantic 
mackerel  and  related  bycatch  or  other 
allocated  species  be  maintained  at  their 
1991  levels.  The  1992  poundage  fee  for 
Atlantic  mackerel  is  proposed  to  be 
$58.33/mt.  As  noted  above,  such  fees 
could  result  in  collections  of  $1.5  to  $1.6 
million  in  1992.  Table  1  of  S  611.22(b)(l] 
is  reprinted  as  part  of  this  proposed 
rulemaking  for  the  convenience  of  the 
commenters. 

The  Fishery  Conservation 
Amendments  of  1990  provide  that  tuna 
species  come  within  the  management 
jurisdiction  of  the  United  States  on 
January  1, 1992.  No  allocations  of  tuna 
species  for  foreign  fishing  are 
contemplated  at  this  time,  consequently, 
no  fees  are  proposed  for  tuna  species  in 
this  foreign  fishing  fee  schedule. 

NMI^  proposes  to  continue  the 
waiver  of  the  surcharge  for  the  Fishing 
Vessel  and  Gear  Damage  Compensation 
Fund  (FVGDCF),  under  a  policy  that  the 
surcharge  will  not  be  used  to  continue 
capitalization  of  the  FVGDCF  beyond 
the  projected  duration  of  foreign  fishing 
in  the  EEZ  (see  53  TO  134,  January  5. 
1988).  The  FVGDCF  is  currently 
capitalized  at  a  sufficient  level  and 
foreign  directed  fishing  is  projected  to 
be  minimal  in  1992.  The  regulatory 
language  of  §  611.22(c)  would  be 
amended  to  remove  a  reference  of  the 
waiver  to  the  year  of  the  fee  schedule. 
Should  the  situation  of  the  FVGDCF 
change  in  1992  or  future  years,  NMFS 
will  take  necessary  action  to  amend 
§  611.22(c)  to  reapply  the  surcharge.  . 

NMFS  also  proposes  a  technical 
correction  to  make  current  the 
appropriate  office  cited  in  S  611.22(a)  to 
which  the  fees  must  be  submitted. 

Classification 

NMFS  prepared  a  RIR  for  the  1988  fee 
schedule  that  discussed  the  economic 
consequences  and  impacts  of  that  fee 
schedule  and  alternatives.  Copies  of  that 
RIR  are  available  (see  ADDRESSES). 
Based  on  that  RIR,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
determined  that  the  1988  fee  schedule 
complied  with  the  requirements  of 
section  2  of  E.0. 12291.  Since  the 


proposed  species  fees  for  1989  and  1990 
were  not  increased,  and  were 
subsequently  lowered  in  1991,  NMFS 
anticipated  no  new  economic  impacts.  It 
has  reached  a  similar  conclusion  for  the 
1992  schedule,  particularly  since  the 
proposed  1992  Atlantic  mackerel  fee  is 
the  same  as  the  final  mackerel  fee  in 
1991. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
that  the  proposed  fee  schedule  will  not 
have  a  significant  economic  impact  upon 
a  substantial  number  of  small  domestic 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act.  (5  U.S.C.  601  et  seq.)\ 
therefore,  a  regulatory  flexibility 
analysis  is  not  required,  and  has  not 
been  prepared. 

NOAA  Directive  02-10  published  at  45 
ra  49312  (July  24, 1980)  adopts  internal 
procedures  to  implement  the  National 
Environmental  Policy  Act  (NEPA),  as 
amended  (43  U.S.C.  4321  et  seq.).  Under 
those  procedures,  programmatic 
functions  with  no  potential  for 
significant  environmental  impacts  are 
generally  excluded  from  NEPA 
requirements.  The  proposed  fee 
schedule  has  no  significant 
environmental  impact  on  the  fishery 
resources  in  the  EEZ.  At  most,  the  fee 
schedule  might  a^ect  the  U.S.  Atlantic 
mackerel  harvesting  strategy  if 
operators  of  foreign  fishing  vessels  did 
not  request  their  annual  allocations 
because  fishing  fees  were  too  high.  This 
is  an  unlikely  situation,  however, 
because  the  proposed  fee  for  mackerel  is 
identical  to  the  fee  assessed  in  1991. 
Therefore,  the  proposed  schedule  meets 
the  criterion  that  fees  should  minimize 
disruption  of  traditional  fishing  patterns 
on  target  species.  The  environmental 
impact  of  harvesting  this  very  small 
total  allowable  level  of  foreign  fishing  is 
described  in  the  Fishery  Management 
Plan  for  the  Atlantic  Mackerel.  Squid, 
and  Butterfish  Fisheries.  Consequently, 
no  environmental  assessment  is 
necessary. 

This  proposed  rule  has  no  information 
collection  provisions  covered  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.]. 

This  proposed  rule  would  not  directly 
a^ect  the  coastal  zone  of  any  state  with 
an  approved  Coastal  Zone  Management 
program.  Neither  does  the  proposed  rule 
contain  policies  with  federalism 
implications  sufficient  to  warrant  a 
federalism  assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations, 
Reporting  and  recordkeeping 
requirements. 


Dated:  November  19, 1901. 

Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

PART  61 1— FOREIGN  FISHING 

For  the  reasons  stated  above.  50  Cra 
part  611  is  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Autliority:  16  U.S.C  1801  et  seq.,  16  U.S.C 
971  et  seq..  22  U.S.C.  1971  et  seq..  and  16 
U.S.C.  1361  et  seq. 

§  611.22    (Amended] 

2.  In  S  611.22.  the  second  sentence  in 
paragraph  (a)  is  amended  by  revising 
the  phrase  "*  *  *  Branch  Chief,  Fees 
and  Permits  Branch.  F/TS21,  National 
Marine  Fisheries  Service,  Washington, 
DC  20235 to  read 

"*  *  *  Division  Chief,  Operations 
Support  and  Analysis  Division,  F/CMl, 
National  Marine  Fisheries  Service. 
Silver  Spring,  Maryland  20910  *  *  *." 

3.  In  S  611.2Z  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§611.22    Fee  scftedule  for  foreign  fishing. 

*        *        *        *        * 

(b)  Poundage  fees — (1)  Rates.  If  a 
nation  chooses  to  accept  an  allocation, 
poundage  fees  must  be  paid  at  the  rate 
specified  in  Table  1  plus  the  surcharge, 
if  any,  required  by  paragraph  (c)  of  this 
section. 

Table  1.— Species  and  Poundage  Fees 

(OoHare  per  metric  toa  unless  otherwise  noted] 


Species 


Northwest  Atlantic  Ocean  fisherios: 

1 .  Butterfish 

2.  HaKe,  red ....„„ _». ... 

3.  Halte,  stiver __ 

4.  Herring.. 

5.  Mackerel.  Adanlic.. 

6.  Other  groundfish.... 

7.  Squid.  IHex „. 

e.  Squid.  Lotigo 

Alaska  fisheries: 
21.  Snails 


Pourxlage 
lees 


274.61 
163.97 
174.63 
61.78 
58.33 
119.09 
103.96 
245.73 

128.42 


S  611.22    (Amended] 

4.  In  S  611.22,  the  last  sentence  in 
paragraph  (c)  is  amended  by  removing 
the  phrase  "*  *  *  on  1991  fees."  at  the 
end  of  the  sentence  and  ending  the 
sentence  with  a  period  after  the  word 
"surcharge." 

jFR  Doc.  91-28253  Filed  11-26-91:  8:45  am| 
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50  CFR  Part  641 

Reef  Fish  Fishery  of  the  GuH  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce, 
ACnOfC  Notice  of  availability  of  an 
amendment  to  a  Tishery  management 
plan  and  a  minority  report,  and  request 
for  comments. 

susmcary:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  has  submitted  Amendment  4  to 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  for  review  by  the  Secretary  of 
Commerce  (Secretary).  Written 
comments  are  requested  &om  the  public. 
DATES:  Written  comments  must  be 
received  on  or  before  January  17, 1992. 
ADONESSCS:  Comments  should  be  sent 
to  the  Southeast  Regional  Office,  NMFS. 
9450  Koger  Boulevard,  St.  Petersburg,  FL 
33703.  Copies  of  Amendment  4  with  the 
Environmental  Assessment  and 
Regulatory  Impact  Review,  and  the 
minority  report,  may  be  obtained  from 
the  Gu]f  of  Mexico  Fishery  Management 
Council,  5401  W.  Kennedy  Boulevard, 
suite  881,  Tampa,  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended,  requires  that  a  council- 
prepared  fishery  management  plan  or 
amendment  be  submitted  to  the 
Secretary  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  receiving  the  document, 
immediately  publish  a  notice  that  the 
document  is  available  for  public  review 
and  comment.  The  Secretary  will 
consider  public  comments  in 
determining  approvability  of  the 
document. 

Amendment  4  proposes  to:  (1)  Modify 
the  framework  procedure  for 
establishing  or  modifying  certain 
management  measures  to  provide  for 
receipt  of  NMFS  stock  and 
socioeconomic  assessments  prior  to 
August  each  year  and  to  require  the 
Regional  Director  to  notify  the  Council 
within  15  days  of  receipt  of  the  Council's 
proposal  under  the  framework 
procedure,  if  he  decides  not  to  accept  it; 
(2)  add  almaco  jack  and  banded 
rudderfish  to  the  reef  fish  management 
unit;  (3)  retain  scamp  in  the  shallow- 
water  grouper  category  until  the  quota  is 
met  and  the  shallow-water  grouper 
fishery  is  closed,  after  which,  scamp 
landings  would  be  counted  under  the 
deep-water  grouper  quota  for  the 


remainder  of  the  fishing  year,  (4) 
establish  a  3-year  moratorium  on  tbe 
acceptance  of  new  applications  for 
commercial  vessel  permits,  with 
allowances  for  certain  permit  transfers 
and  sales  of  permitted  vessels  (and 
retirement  of  permits  not  renewed);  and 
(5)  commencing  with  commercial 
permits  for  1993,  allow  the  earned 
income  requirement  to  be  met  in  either 
of  the  two  years  preceding  the  permit 
application. 

A  minority  report  was  submitted  on 
Amendment  4  that  objects  to  the  3-year 
moratorium  on  the  issuance  of 
commercial  vessel  permits  and 
development  of  a  more  comprehensive 
limited  access  system. 

Proposed  regulations  to  implement 
Amendment  4  are  scheduled  for 
publication  within  15  days. 

Authority.  16  U.S.C  1801  et  seq. 

Dated:  November  Zl,  1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  91-28402  Filed  11-21-ei;  1:40  pm] 
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50  CFR  Parts  672  and  675 
(Docket  Nol  t111S9-12S3] 
RIN  064ft-AE46 

Groundflsh  of  the  Gulf  of  Alaska; 
Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 

summary:  NMFS  proposes  a  rule  that 
would  delay  the  opening  of  the  1992 
trawl  fisheries  in  the  Gulf  of  Alaska 
(GOA)  and  the  Bering  Sea  and  Aleutian 
Islands  area  (BSAr)  until  Steller  sea  lion 
protection  measures  are  implemented  or 
until  the  Secretary  of  Commerce 
(Secretary)  publishes  a  notice  in  the 
Federal  Register  disapproving 
Amendment  25  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
GOA  and  Amendment  20  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  BSAI  (FMPs).  This  action 
is  necessary  to  ensure  adequate 
consideration  of  the  effects  of  the 
groundfish  trawl  fisheries  on  the 
environment,  particularly  with  respect 
to  Steller  sea  lions,  a  species  listed  as 
threatened  under  the  Elndangered 
Species  Act  (ESA).  This  action  is 
intended  to  further  the  goals  and 
objectives  contained  in  tbe  GOA  and 
BSAI  FMPs  and  the  ESA. 


DATES:  Comments  are  invited  through 
December  4. 1991. 

ADDRESSES:  Comments  may  be  sent  to 
Dale  Evans,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau,  AK  99802.  Copies  of 
the  environmental  assessment/ 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IRFA)  prepared  for  the  proposed  action 
may  be  obtained  from  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  ].  Salveson.  Fisheries 
Management  Biologist,  NMFS,  (907)  588- 
7229. 


SUPPLEMENTARY  INFORMATION:  The 

domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  GOA  and  the  BSAI  are 
managed  by  the  Secretary  of  Commerce 
(Secretary)  under  the  respective  FMPs. 
The  FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council]  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  are  implemented 
by  regulations  governing  the  foreign 
fishery  at  50  CFR  part  611  and  by 
regulations  governing  the  U.S.  fishery  at 
50  CFR  parts  672  and  675.  Additional 
regulations  applicable  to  the  U.S.  fishery 
are  codified  at  50  CFR  part  620. 

Concern  over  possible  effects  of  the 
groundfish  fisheries  on  the  declining 
Steller  sea  lion  population  caused  the 
Secretary  to  delay  the  1991  total 
allowable  catch  (TAC)  specification  for 
GOA  pollock  until  an  environmental 
assessment  (EA)  on  the  TAC 
specification  was  prepared  and  a 
consultation  under  section  7  of  the  ESA 
was  concluded.  After  concluding  that 
the  1991  GOA  pollock  fishery  was  not 
likely  to  jeopardize  the  continued 
existence  of  Steller  sea  lions.  NMFS 
published  a  notice  in  the  Federal 
Register  specifying  a  total  1991  GOA 
pollock  TAC  of  103.400  mt  (56  FR  28112; 
June  19. 1991). 

In  connection  with  the  1991  GOA 
pollock  TAC  specification,  the  Secretary 
implemented  two  emergency  rules  to 
ameliorate  potential,  but  unproven, 
adverse  effects  that  groundfish  trawl 
operations  might  have  on  Steller  sea 
lions.  These  rules  were  effective  only 
during  the  1991  fishing  year.  The  first  of 
these  emergency  rules  was  implemented 
June  13, 1991  (56  FR  28112;  June  19, 1991). 
extended  through  December  16, 1991  (56 
FR  47425;  September  19, 1991).  and 
implemented  the  following  management 
measures:  (1)  Fishing  with  trawl  gear 
was  prohibited  in  the  EEZ  within  10 
nautical  miles  (nm)  of  14  Steller  sea  lion 
rookeries  in  the  GOA  and  BSAI  to 
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geographically  separate  groundfish 
trawl  operations  from  important  sea  lion 
foraging  habitat:  and  (2)  time  and  area 
constraints  were  specified  for  the 
management  and  harvest  of  the  GOA 
pollock  TAC  to  prevent  adverse  effects 
on  sea  lions  that  might  result  from 
intense  fisheries  in  localized  areas. 

The  second  emergency  interim  rule 
was  implemented  October  1, 1991  (56  FR 
50281;  October  4, 1991),  and  postponed 
the  scheduled  opening  of  the  fourth- 
quarter  GOA  pollock  fishery  until  NMFS 
(1)  completed  an  EA  under  the  National 
Environmental  Policy  Act  (NEPA)  that 
analyzed  the  environmental  effects  of  a 
fourth  quarter  pollock  fishery,  (2) 
concluded  a  reinitiated  consultation 
under  section  7  of  the  ESA.  and  (3) 
allowed  adequate  time  for  judicial 
review  of  the  Secretarial  measures 
implemented  to  ameliorate  possible 
adverse  effects  of  the  fourth-quarter 
pollock  fishery  on  Steller  sea  lions  in  the 
case  of  Greenpeace  USA  v.  Mosbacher, 
Civ.  No.  91-887(Z)C  (W.D.  Wash.).  On 
October  la  1991.  the  Federal  District 
Court  ruled  in  favor  of  Secretarial 
actions  taken  to  alleviate  any  potential 
harm  to  Steller  sea  lions  that  might  be 
related  to  the  1991  GOA  pollock  TAC 
and  that  NMFS  had  not  violated  NEPA 
or  ESA  requirements.  In  response  to  this 
ruling,  the  fourth-quarter  GOA  pollock 
fishery  was  opened  on  October  21, 1991 
(56  FR  54798;  October  23. 1991). 

At  its  September  23-29. 1991.  meeting, 
the  Council  adopted  Amendment  20  to 
the  BSAI  FMP  and  Amendment  25  to  the 
GOA  FMP  that  would  authorize  the 
implementation  of  groundfish 
management  measures  for  purposes  of 
protecting  Steller  sea  lions.  The 
Council's  intent  for  these  actions  was  to 
initiate  rulemaking  that  would  replace 
the  1991  emergency  measures 
implemented  to  protect  Steller  sea  lions. 
The  proposed  rule  that  would  implement 
these  amendments  has  been  submitted 
for  Secretarial  review  and  was 
published  in  the  Federal  Register  for 
public  review  and  comment  on 
November  18. 1991  (56  FR  58214).  If 
approved  by  the  Secretary  after  public 
comment,  the  implementation  of  the 
proposed  rule  would  revise  and  expand 
the  sea  lion  protection  measures 
implemented  under  the  June  19, 1991. 
emergency  interim  rule.  Specifically,  the 
proposed  rule  to  implement 
Amendments  20  and  25  would:  (1) 
prohibit  fishing  with  trawl  gear  in  the 
EEZ  withhi  10  nm  of  37  key  Steller  sea 
lion  rookeries  in  the  GOA  and  BSAI:  (2) 
divide  the  GOA  pollock  TAC  specified 
for  the  Western/Central  Regulatory  area 
into  three  pollock  management  districts: 
and  (3)  limit  the  amount  of  GOA  pollock 


quarterly  harvest  allowance  that  might 
be  available  in  any  of  these  districts  as 
a  result  of  unharvested  pollock  from 
previous  quarteriy  allowances.  The  1992 
groundfish  fishery  is  scheduled  to 
commence  on  January  1, 1992.  However, 
the  schedule  for  public  review  and 
comment  on  the  proposed  rule  to 
implement  Amendments  20  and  25  will 
not  allow  for  Secretarial  approval  of  the 
sea  lion  protection  measures  prior  to  the 
start  of  the  1992  fishing  year.  Therefore. 
NMFS  proposes  to  delay  the  opening  of 
the  BSAI  and  GOA  trawl  fisheries  until 
sea  lion  protection  measures  authorized 
under  Amendments  20  and  25  are 
implemented  or  until  the  Secretary 
publishes  a  notice  in  the  Federal 
Re^ster  disapproving  Amendments  20 
and  25. 

The  Secretarial  review  schedule  for 
Amendments  20  and  25  allows  for  a 
January  20, 1992.  effective  date  of  the 
sea  lion  protection  measures.  The  intent 
of  NMFS  ia  to  follow  the  guideline 
review  schedule  so  that  a  decision 
concerning  the  implementation  of  these 
measures  is  not  unnecessarily  delayed. 
NMFS  further  recognizes  that  a  delay  of 
the  Bering  Sea  pollock  fishery  beyond 
late  January  could  result  in  forgone 
revenue  to  fishermen  and  processors 
that  depend  on  the  high-valued  pollock 
roe  product.  The  Bering  Sea  pollock  roe 
fishery  normally  ends  by  March  1.  with 
optimum  market  quality  roe  becoming 
available  by  early  February. 

The  proposed  delay  of  the  1992  trawl 
fisheries  would  be  consistent  with  a 
Council  reconunendation  to  NMFS  to 
implement  an  emergency  interim  rule  to 
delay  the  BSAI  and  GOA  trawl  fisheries 
until  January  20, 1992.  At  its  September 
1991  meeting,  the  Council  recommended 
a  20-day  postponement  of  the  1992  trawl 
fishery  to  reduce  the  possibility  of  high 
salmon  bycatch  amounts  that  occurred 
during  the  first  2  weeks  of  the  1991 
Bering  Sea  pollock  fishery.  In  general, 
the  recommendation  for  a  BSAI  season 
delay  was  supported  by  the  pollock 
industry  because  pollock  roe  quality  and 
recovery  rates  would  be  enhanced  with 
a  20-day  delay  of  the  fishing  season. 
However,  concern  was  expressed  for  the 
potential  forgone  revenue  if  the  fishery 
were  delayed  beyond  this  point.  The 
Council  recommended  a  postponement 
of  the  GOA  trawl  fisheries  to  ensure  a 
concurrent  start  of  the  GOA  and  BSAI 
trawl  fisheries  and  prevent  an  infiux  of 
BSAI  vessels  into  the  GOA  prior  to  the 
start  of  the  BSAI  fishing  season. 

For  the  reasons  discussed  above  and 
in  the  proposed  rule  to  implement 
Amendments  20  and  25  (56  FR  58214: 
November  18, 1991),  NMFS  has 
preliminarily  determined  that  a  delay  of 


the  1992  groundfish  trawl  fisheries  ia 
necessary  and  appropriate  for  the 
conservation  and  management  of  the 
groundfish  fishery. 

NMFS  has  also  determined  that  the 
proposed  delay  of  the  1992  groundfish 
trawl  fisheries  would  require  an 
extension  of  the  January  15, 1992. 
control  date  for  trawl  vessel  entry  into 
the  Alaska  groundfish  fisheries  for 
purposes  of  access  limitation 
management  measures  that  may  be 
considered  by  the  Council  (55  VK  36302: 
September  2. 1990.  as  corrected  at  55  FR 
37729:  September  13. 1990).  By  this 
action,  the  control  date  for  trawl  vessel 
participation  in  the  groundfish  fi.sheries 
would  be  extended  from  January  15, 
1992.  to  a  date  that  is  15  calendar  days 
after  the  effective  date  of  Amendments 
20  and  25. 

Clatsifkatioa 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator],  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  groundfish 
fishery  off  Alaska  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Alaska  Region,  N'MFS,  prepared 
an  EA  for  this  rule.  Copies  of  the  EA 
may  be  obtained  from  the  Director, 
Alaska  Region.  NMFS  (Regional 
Director)  (see  aooresscs). 

On  April  19. 1991.  NMFS  concluded 
formal  section  7  consultation  on  the 
BSAI  and  GOA  FMPs  and  fisheries.  The 
biological  opinions  issued  for  the 
consultations  concluded  that  the  FMPs 
and  fisheries  are  not  likely  to  jeopardize 
the  continued  existence  and  recovery  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS. 
Adoption  of  the  management  measures 
described  in  this  proposed  rule  will  not 
affect  listed  species  in  a  way  that  was 
not  already  considered  in  the 
aforementioned  biological  opinions. 
NMFS  has  determined  that  no  further 
section  7  consultation  is  required  for 
adoption  of  the  proposed  rule. 

The  Assistant  Administrator  has 
initially  determined  that  the  proposed 
rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  regulatory 
impact  review  prepared  for  this  action 
concludes  that  none  of  the  proposed 
measures  in  this  rule  would  cause 
impacts  considered  significant  for 
purposes  of  Executive  Order  12291.  A 
copy  of  this  review  is  available  from  the 
Regional  Director  (see  ADDRESSES). 

The  IRFA  prepared  as  part  of  the  EA/ 
RIR/IRFA  for  this  action  concludes  that 
this  proposed  rule,  if  adopted,  could 
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have  significant  effects  on  small  entities. 
A  delay  of  the  1992  groundfish  trawl 
Fishery  for  a  3-week  period  (i.e.,  until 
January  20, 1992)  would  not  prevent  the 
opportunity  for  the  groundfish  trawl 
fleet  to  harvest  available  groundflsh 
TACs  during  the  remainder  of  the 
fishing  year.  A  3-week  delay  in  the 
pollock  roe  fishery  may  actually 
increase  participant  earnings  by 
constraining  the  fishery  to  a  time  period 
when  the  quality  of  pollock  roe  and  its 
value  are  highest.  However,  if  the  1992 
groundfish  trawl  fishery  is  signiflcantly 
delayed  beyond  January  20, 1991.  vessel 
operators  may  forego  an  opportunity  to 
harvest  pollock  during  the  period  of 
optimum  roe  quality.  Depending  upon 
the  extent  of  the  delay  of  the  1992 
season,  reductions  in  annual  gross 
earnings  could  exceed  5  percent  of  the 
annual  gross  earnings  of  vessels 
participating  in  the  pollock  fishery.  In 
1991,  the  total  estimated  first  wholesale 
value  of  BSAI  pollock  harvested  through 
February  was  over  $289  million. 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

NMFS  has  determined  that  this  rule,  if 
adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  the  Stale  of  Alaska.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 


under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries.  Reporting  and 
recordkeeping. 

Dated:  November  20. 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1802  et  seq. 

2.  In  §  672.23,  paragraph  (d)  is  added 
to  read  as  follows: 

$672.23    Season*. 


(d)  Notwithstanding  any  other 
provision  of  this  part,  directed  fishing 
for  groundfish  with  trawl  gear  in  the 
Gulf  of  Alaska  is  prohibited  from  00:01 
a.m.  Alaska  local  time,  January  1, 1992, 


until  the  date  upon  which  final  rules 
implementing  Amendment  25  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  are 
made  effective  or  until  the  Secretary 
publishes  a  notice  in  the  Federal 
Register  disapproving  Amendment  25. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

3.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority-:  6  U.S.C.  1801  et  seq. 

4.  In  S  675.23,  paragraph  (d)  is  added 
to  read  as  follows: 

9675.23    S«a«onc 

***** 

(d)  Notwithstanding  any  other 
provision  of  this  part,  directed  fishing 
for  groundflsh  with  trawl  gear  in  the 
Bering  Sea  and  Aleutian  Islands  area  is 
prohibited  from  00:01  a.m.  Alaska  local 
time,  January  1, 1992,  until  the  date  upon 
which  flnal  rules  implementing 
Amendment  20  to  the  Fishery 
Management  Plan  for  the  Groundflsh 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  are  made  effective  or  until  the 
Secretary  publishes  a  notice  in  the 
Federal  Register  disapproving 
Amendment  20. 
[PR  Doc.  91-28301  Filed  11-20-*!;  3:24  pmj 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  documents  oftior  than  mles  or 
proposed  njles  that  are  applicatjte  to  the 
public,  (vtotlces  of  bearings  and 
^  investigations,  comniittee  meetings,  agency 
decisions  and  mttngs,  delegations  of 
authority,  filing  of  petitions  arxl 
applications  and  agency  statements  of 
organization  and  functiofv  are  examples 
if  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Intpactlon 
Service 

I  Docket  91-163] 

Availability  of  Environmental 
Assesament  and  Finding  of  No 
Significant  Impact  Ralatlva  to  laauanca 
of  a  Parmit  To  FlaM  Taat  a  GanaticaUy 
Enginaorad  Organiam 

AOCNCV:  Animal  and  Plant  Mealth 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARV:  We  are  advising  the  public 
that  an  environmental  assessment  and  a 
flnding  of  no  signiflcant  impact  has  been 
prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  a  genetically  engineered 
organism.  The  assessment  provides  a 
basis  for  the  conclusion  that  the  field 
testing  of  the  genetically  engineered 
organism  will  not  present  a  risk  of  the 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  a  signiflcant 


impact  on  the  quality  of  the  human 
environment.  Based  on  this  finding  of  no 
signiflcant  impact,  the  Animal  and  Plant 
iiealth  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  nut  be  prepared. 
AOORESSEt:  Copies  of  the 
environmental  assessment  and  flnding 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  rURTHCII  INFONMATIOM  CONTACT: 
Ms.  Mary  Petrie,  Program  Specialist. 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD.  20782.  (301)  436- 
7612.  For  copies  of  the  environmental 
assessment  and  flnding  of  no  signiflcant 
impact,  write  Mr.  Clayton  Givens  at  this 
same  address.  The  documents  should  be 
requested  under  the  permit  number 
listed  below. 

SUPPLEMENTARY  MPORMATION:  The 

regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  thiat  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 
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the  United  Slates.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
organism  under  the  conditions  described 
in  the  permit  application.  APHIS 
concluded  that  the  issuance  of  the 
permit  listed  below  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
signiflcant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
flnding  of  no  signiflcant  impact  which  is 
based  on  data  submitted  by  the 
applicant  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impact  associated  with  conducting  the 
fleld  test. 

An  environmental  assessment  and 
flnding  of  no  signiflcant  impact  has  been 
prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permit  to  allow 
the  fleld  testing  of  genetically 
engineered  organism: 


PwmHNa 

Pmm- 

DatalMued 

Organism 

FWdton 
loofltton 

91-205-01 .      „ 

CaloerM  Irv^omorattHi 

10-22-91     .. 

ftumood    pivils    gsnaicaly    sngl- 
nmni  to  ii»nii  an  ol  modWc*- 

ttongan*. 

Yolo  ad 

CounttM 
CaWomlB. 

The  environmental  assessment  and 
flnding  of  no  signiflcant  impact  has  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4^31  etseq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509),  (3)  USDA 
Regulations  Implementixig  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 


Implementing  NEPA  (44  FR  50381-50384. 
August  28, 1979,  and  44  FR  51272-51271 
August  31, 1979). 

Done  In  Washington.  DC  this  20th  day  of 
November  1991. 

Robert  Msllaiid. 

Administrator,  Animol  and  Plant  H^IA 
Inspection  Service. 

(FR  Doc  91-28380  Piled  11^25-91:  a'46  an] 
§mjMQ  COM  tits  H  II 


Foratt  Sarvlca 

TIppats  VaNay  Timbar  Sala,  DIxIa 
National  Foraat.  UT 

AQENCV:  Forest  Service,  USDA. 

ACTION:  Extension  of  comment  period 
for  the  North  Slope  Timber  Sale  DEIS. 


r.  Due  to  an  October  28, 1991 
correction/addendum  to  the  North  Slope 
Timber  Sale  DEIS.  I  have  extended  the 
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review  and  comment  period  to 
December  31, 1991. 

The  Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  (EIS 
No.  910377),  published  by  the 
Environmental  Proteotion  Agency  in  tht 
Federal  Register  of  October  25, 1991  (3d 
FR  55306)  is  hereby  amended. 

For  further  information  contact: 
Marvin  R.  Turner,  District  Ranger. 
Teasdale  Ranger  District,  P.O.  Box  99, 
Teasdale,  Utah  84773-0099.  telephone 
1801)  425-3702. 

Dated:  November  15, 1991. 
Hugh  C  ThompMm, 
Forest  Supervisor. 
(FR  Doc.  91-28317  Filed  11-25-91;  8:45  am) 

■UJHQ  COOE  3401-11-11 

Hay  Timber  Sale,  Uncoln  National 
Forest,  Otero  County,  NM 

Novemlier  15, 1991. 
agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  harvest 
timber  and  build  roads  in  the  Hay 
Planning  Area. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  will  be 
accepted  &om  now  until  Deceml>er  15, 
1991.  A  formal  public  involvement  plan 
is  currently  being  developed.  Future 
news  releases  and  letters  to  interested 
parties  will  further  detail  how  and  when 
to  get  involved  in  the  analysis  process. 
ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  must  be  sent  to  Max  E. 
Goodwin,  Cloudcroft  District  Ranger, 
P.O.  Box  288,  Cloudcroft.  NM  88317. 
FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  analysis, 
documentation,  and  public  involvement 
process  should  be  directed  to  Tim 
Meyer,  Cloudcroft  District  Timber 
Presale  Forester,  505-682-2551,  or  Ron 
Hannan,  Lincoln  National  Forest 
Planning  Staff  (505)  437-6030. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  to  harvest 
approximately  2.2  million  board  feet 
(jilMBF)  of  timber  from  700  acres  within 
a  6,475  acre  planning  area. 
Approximately  15.5  miles  of  road  may 
be  constructed  or  reconstructed.  The 
decision  to  be  made  will  include: 
Whether  or  not  to  harvest  timber  and 
construct  roads:  if  timber  is  harvested 
and  roads  are  constructed,  how  much 
and  where  will  it  happen;  and  what 
mitigation  measures  are  needed,  if  any. 
The  Lincoln  National  Forest  Land  and 


Resource  Management  Plan  (LRMP)  was 
implemented  in  September.  1986.  One  of 
the  management  decisions  in  the  LRMP 
was  to  implement  a  timber  sale 
program.  The  Hay  Timber  Sale  is 
identified  in  Table  10  of  the  LRMP  and 
was  scheduled  for  implementation  in 
1991.  Scoping  for  this  proposal  began  in 
April,  1990.  To  date,  the  opportunity  for 
informal  public  participation  had 
included  notices  posted  in  local  post 
offices  and  local  newspapers,  an  open 
house  on  June  7. 1990,  two  letters  sent  to 
the  project  mailing  list  (including 
adjacent  landowners),  and  a  Held  trip  on 
August  6, 1990,  with  invitations  to  220 
individuals  who  have  an  interest  in  the 
timber  program.  Scoping  has  identified 
several  issues,  including:  How  to 
manage  old  growth;  how  to  balance  the 
management  of  wildlife  habitat, 
particularly  for  Mexican  spotted  owl 
and  Northern  goshawk,  with  other 
limber  management  objectives;  how  to 
protect  and  enhance  habitat  for  a 
threatened  plant.  Cirsium  vinaceum; 
and  an  opportunity  to  accomplish  road 
reconstruction  identified  in  the  LRMP. 

Upon  reviewing  the  issues,  Lincoln 
National  Forest  Supervisor  decided  to 
prepare  an  Environmental  Impact 
Statement. 

The  range  of  alternatives  that  will  be 
considered  include  no  action,  treatments 
that  will  vary  timber  harvest  volumes 
from  0.6  MMBF  to  3.3  MMBF.  and 
varying  lengths  of  new  road 
construction,  ranging  from  7.8  miles  to 
23  miles. 

Federal,  State,  and  local  agencies; 
private  industry;  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  decision  will  be 
invited  to  participate  in  the  ongoing 
scoping  process. 

The  time  frame  will  allow  for 
identifying  any  additional  issues  and 
analyzing  them.  Scoping  will  include: 

1.  Identifying  all  potential  issues. 

2.  Identifying  those  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  that  can  be 
handled  administratively  or  those  which 
have  been  covered  by  a  previous 
environmental  document. 

Lee  Poague,  Forest  Supervisor.  Lincoln 
National  Forest,  11th  ft  New  York. 
Alamogordo.  NM  88310,  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about 
2  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  12/31/91.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  03/92. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 


Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

Based  on  several  court  rulings  related 
to  public  participation  on  the 
environmental  review  process,  the 
Forest  Service  believes  it  is  important  to 
give  reviewers  notice  at  this  early  stage. 
First,  reviewers  of  draft  environmental 
impact  statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp, 
v.  NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1016. 1022 
(9th  Cir.  1986}  and  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  supp.  1331. 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  November  4. 1991 
LeePoagufl. 
Forest  Supervisor. 

(FR  Doc.  91-28318  Filed  11-25-91;  8:45  am) 
aiuJNQ  COOC  941»-11-ll 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35), 

Agency:  Bureau  of  the  Census. 

Title:  1992  Economic/ Agriculture 
Censuses  of  Outlying  Areas. 

Form  Number(s):  Various. 

Agency  Approval  Number.  None. 

Type  of  Request:  New  Collection. 

Burden:  54,591  hours. 

Number  of  Respondents:  115,825. 

A  vg  Hours  Per  Response:  28  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  economic  and 
agricultural  censuses  of  outlying  areas 
every  5  years  to  provide  detailed 
benchmark  data  for  the  economic  and 
agricultural  sectors  of  the  economies  of 
the  outlying  areas  which  includes  Puerto 
Rico,  Guam,  the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern 
Marianas  Islands.  The  censuses  of 
outlying  areas  provide  the  only  source 
for  dependable,  comparable  data  at  a 
geographic  level  consistent  with  U.S. 
counties.  The  economic  censuses  will 
provide  data  on  wholesale  and  retail 
trade  establishments,  manufacturing, 
construction,  and  selected  service 
industries.  The  agriculture  census  will 
provide  data  on  the  number  and  type  of 
farms,  land  use,  crop  acreage  and 
production,  livestock  inventory  and 
sales,  production  expenses,  farm  related 
income,  and  other  characteristics.  Local 
and  Federal  governments  use  data 
gathered  in  the  censuses  to  evaluate 
economic  and  agriculture  programs, 
disburse  Federal  funds,  and  determine 
the  extent  of  damages  in  times  of 
disaster.  Businesses,  industries,  and 
other  groups  use  census  data  to  make 
investment  decisions,  forecast  economic 
conditions,  measure  potential  markets, 
analyze  market  trends  and  measure 
performance  within  geographic  areas. 

Affected  Public:  Farms,  Businesses  or 
\     other  for-profit. 

Frequency:  Every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  ConstitutionTVvenue,  NW., 
Washington.  DC  20230.  "^ 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated: 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
|FR  Doc.  91-28404  Filed  11-25-91: 8:49  am) 
aiUJNO  COM  M1»«-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Census  of  Construction 
Industries. 

Form  Number(s):  Various. 

Agency  Approval  Number:  None, 

Type  of  Request:  New  collection. 

Burden:  306,500  hours. 

Number  of  Respondents:  151,000, 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  The  Census  of 
Construction  Industries  is  conducted 
every  five  years  covering  years  ending 
in  2  or  7,  as  part  of  the  Economic 
Censuses.  The  report  forms  to  conduct 
this  census  will  be  sent  to 
establishments  which  have  construction 
activity  as  their  primary  type  of 
business.  Among  the  important  statistics 
produced  by  this  census  are  estimates  of 
the  value  of  construction  work  done  and 
estimates  of  value  of  construction  work 
put  in  place.  These  data  will  be  used  by 
the  Federal  Government  as  an  important 
part  of  the  framework  for  the  national 
accounts,  input-output  measures,  key 
economic  indexes,  and  other  composite 
measures  of  economic  activity. 

Affected  Public:  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW,. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3206.  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated: 
Edwaid  Michals, 

Departmental  Forms  Clearance  Officer. 
Office  of  Management  and  Organization. 
(FR  Doc.  91-28405  Filed  11-25-91:  8:45  am] 
BiLLiNQ  coot  tste-er-p 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Sheets.  Pillowcases,  and 
Towels. 

Form  Number(s):  MQ23X. 

Agency  Approval  Number  0607-0650. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  120  hours. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  0,75. 

Needs  and  Uses:  This  survey  collects 
data  on  the  production,  quantity,  value 
of  shipments,  inventories,  and  unfilled 
sales  orders  of  sheets,  pillowcases,  and 
towels.  The  form  requests  only  data 
needed  by  the  Office  of  Textiles  and 
Apparel  to  monitor  several  textile 
categories  in  multifiber  agreements. 
These  data  have  been  used  to  support 
specific  concerns  in  these  categories  at 
least  16  times  over  the  past  4  years  and 
currently  support  specific  limits  of  115 
million  square  yards  equivalent  to  trade 
valued  at  $116  million.  The  business 
community  and  various  government 
agencies  use  the  data  to  make  decisions, 
develop  policy,  assess  industry  and 
economic  trends,  measure  import 
penetration,  and  plan  production. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Maria  Gonzalez, 
395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  ^o 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 


59928 


Federal  Register  /  Vol.  56.  No.  228  /  Tuesday.  November  26.  1991  /  Notices 


Datqfl: 
Edward  Kfichals, 

Departmental  Forms  CJearance  Officer, 
Office  of  Management  and  Organization. 
(FR  Doc  91-28406  Filed  11-25-91;  &-45  am] 

MUJNG  COOe  SS10-07-F 


National  Institute  of  Standards  and 
Tectinoiogy 

[Docket  No.  910934-1234] 
RIN  0693-AA93 

Proposed  Revision  of  Federal 
Information  Processing  Standard 
(FIPS)  128,  Computer  Graphics 
Metafile  (COM) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice;  request  for  comments. 

summary:  a  revision  to  Federal 
Information  Processing  Standard  (FIPS) 
128.  Computer  Graphics  Metafile  (CGM), 
is  being  proposed.  This  revision ' 
modifies  the  standard  in  two  ways. 
First,  this  revision  adopts  the 
redesignated  version  of  the  CGM 
standard,  which  is  a  joint  ANSI  and  ISO 
standard,  ANSI/ ISO  8632.1-4:1991. 
Originally.  FIPS  128  adopted  just  the 
ANSI  standard.  The  ANSI  and  ISO 
documents  differed  only  in  style  and 
layout,  not  content. 

Second,  this  revision  modiHes  FIPS 
128  by  adding  a  requirement  for  the  use 
of  CGM  profiles.  A  profile  of  CGM 
defines  the  options,  elements,  and 
parameters  of  ANSI/ISO  8632  necessary 
to  accomplish  a  particular  function  and 
to  maximize  the  probability  of 
interchange  between  systems 
implementing  the  proftle. 

In  particular,  this  revision  to  FIPS  128 
adopts  the  first  such  profile  as  a 
requirement,  namely  the  military 
specification  MIL-D-28003,  December 
1988.  more  commonly  known  as  the 
CALS  (Computer-aided  Acquisition  and 
Logistics  Support)  CGM  Application 
Profile.  While  developed  specifically  for 
the  Department  of  Defense,  this  profile 
is  applicable  for  use  by  other  Federal 
agencies  as  well  as  when  the 
representation  of  graphics  information 
in  digital  form  is  to  be  used  in  technical 
illustrations  and/or  technical 
publications. 

Prior  to  the  submission  of  this 
proposed  revision  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 


The  proposed  revision  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  The  specifications  section  has 
two  parts:  (a)  ANSI/ ISO  8632.1^:1991. 
Computer  Graphics  Metafile,  defining 
the  scope  of  the  specifications,  the 
syntax  and  semantics  of  the  CGM 
elements  and  requirements  for  a 
conforming  implementation;  and  (b) 
MIL-D-28003,  defining  the  first 
Application  Profile  of  FIPS  128. 

Only  the  announcement  section  of  the 
standard  is  provided  in  this  notice. 
Interested  paties  may  obtain  copies  of 
ANSI/ISO  8632.1-4:1991  ft-om  the 
American  National  Standards  Institute, 
11  West  42nd  Street  13th  Floor.  New 
York,  NY  10036.  (212)  642-4900.  Copies 
of  MIL-D-28003  may  be  obtained  from 
the  Naval  Publicatiom  and  Forms 
Center,  Standardization  Documents 
Order  Desk,  Building  4D,  700  Robbins 
Avenue,  Philadelphia,  PA  19111-5064, 
(215)  697-3321. 

DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
February  24. 1992. 
ADDRESSES:  Written  comments 
concerning  the  proposed  revision  should 
be  sent  to:  Director,  Computer  Systems 
Laboratory.  ATTN:  Revision  of  FTPS  128, 
Technology  Building,  room  B154. 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  8020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Daniel  R.  Benigni,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899.  telephone  (301) 
975-3266. 

Dated:  November  19, 1991. 
Jolin  W.  Lyons, 
Director. 

Federal  information  Processing 
Standards  Publication  128-1 

Announcing  the  Standard  for  Computer 
Graphics  Metafile  (CGM) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administration  Services 


Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Computer 
Graphics  Metafile  (CGM)  (FIPS  PUB 
128-1). 

2.  Category  of  Standard.  Software 
Standard,  Graphics. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  128.  This  revision 
supersedes  FIPS  PUB  128  and  modifies 
the  standard  by: 

(1)  Adopting  the  redesignated  version 
of  the  CGM  standard,  known  as  ANSI/ 
ISO  8632.1-4:1991; 

(2)  Adding  a  requirement  for  the  use 
of  profiles.  A  profile  defines  the  options, 
elements,  and  parameters  of  ANSI/ISO 
8632  necessary  to  accomplish  a 
particular  function  and  to  maximize  the 
probability  of  interchange  between 
systems  implementing  the  profile;  and 

(3)  Adopting  the  first  such  profile  as  a 
requirement,  namely  the  military 
specification  MIL-D-28003.  December 
1988,  more  commonly  known  as  the 
CALS  (Computer-aided  Acquisition  and 
Logistics  Support)  CGM  Application 
Profile. 

This  publication  announces  adoption 
of  American  National  Standards 
Institute/International  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  MeUfile  (CGM).  ANSI/ISO 
6632.1-4:1991  which  consists  of  two 
parts  identified  in  the  Specifications 
section,  as  a  Federal  Information 
Processing  Standard  (FIPS).  ANSI/ISO 
8632  is  a  graphics  data  interface 
standard  which  specifies  a  file  format 
suitable  for  the  description,  storage,  and 
communication  of  graphical  (pictorial) 
information  in  a  device  independent 
manner.  The  purpose  of  the  standard  is 
to  facilitate  the  transfer  of  graphical 
information  between  different  graphical 
software  systems,  different  graphical 
devices,  and  different  computer  graphics 
installations.  However,  ANSI/ISO  6632 
is  not  completely  specified,  nor  do  all 
implementations  contain  all  possible 
options,  elements,  and  parameters.  The 
purpose  of  the  MII^I>-28003  CGM 
profile  is  to  enable  its  users  to  ensure 
predictable  interchange  results  and 
interworking  of  machines,  sites,  and 
applications  by  rigorously  defining  and 
adhering  to  the  same  subset  of  ANSI/ 
ISO  8632.  Since  a  proliferation  of  CGM 
profiles  is  not  desirable,  only  those 
future  profiles  deemed  necessary  to 
satisfy  Federal  user  requirements  not 
met  by  MIL-D-28003  will  be  added  by 
revision  to  this  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Mainisnance  Agency.  Depcurtment 
of  Commerce,  National  Institute  of 
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Standards  and  Technology  (NIST), 
Computer  Systenu  Laboratory  (CSL). 

6.  Cross  Index. 

a.  American  National  Standard/ 
International  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  Metafile  (CGM),  ANSI/ISO 
8632.1-4:1991. 

b.  Military  Specification,  Digital 
Representation  of  Illustration  Data: 
CGM  Application  Profile,  MIL-D-28003. 
December  1988. 

7.  Related  Documents. 

a.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  12t)-l, 
Graphical  Kernel  System  CGKS). 

b.  Federal  Information  Resources 
Management  Regulation  201-39, 
Acquisition  of  Federal  Information 
Processing  Resources  by  Contracting. 

c.  American  National  Standard 
Graphical  Kernel  System,  GKS,  ANSI 
X3.124.1-3-1985. 

d.  ISO  646-1983.  Information 
Processing— 7-Bit  Coded  Character  Set 
for  Information  Interchange. 

e.  ISO  2022-1986.  Information 
Processing— ISO  7-Bit  and  8-Bit  Coded 
Character  Sets — Code  Extension 
Techniques. 

f.  ISO  2375-1987,  Data  Processing — 
Procedure  for  Registration  of  Escape 
Sequences. 

g.  ISO  7942-1985.  Information 
Processing  Systems — Computer 
Graphics — Graphical  Kernel  System 
(GKS). 

h.  ISO  6429-1988.  Information 
Processing— Control  Functions  for  7-Bit 
and  8-Bit  Coded  Character  Sets. 

i.  ANSI/ISO  8632.1-4:1391. 
Information  Processing  Systems — 
Computer  Graphics  Metafile  (Part  1: 
Functional  Specifications;  Part  2: 
Character  Encoding;  Part  3:  Binary 
Encoding;  Part  4:  Clear  Text  Encoding). 

8.  Objectives.  The  primary  objectives 
of  this  standard  are: 

— To  allow  the  portability  of  graphics 
data  among  different  graphics 
Installations  and  devices.  This 
encourages  a  uniform  interface  for 
noninteractive  picture  description, 

— To  promote  the  exchange  of  graphic 
information  enabling  installations  to 
share  data  and  reduce  time  spent 
recomputing  in  efforts  to  regenerate 
graphics  data. 

— To  promote  the  use  of  a  standard  set 
of  elements  using  standard 
terminology,  which  aids  graphics 
programmers  in  using  graphics 
methods. 

9.  Applicability. 

a.  This  standard  is  for  use  in  computer 
graphics  applications  that  are  either 
developed  or  acquired  for  government 
use.  Althou^  not  developed  specifically 


for  the  Printing/Graphics  Arts  hidnstry, 
this  standard  may  be  used  in  printing 
and  graphics  art  applications  whenever 
desirable. 

b.  The  use  of  this  standard  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 
— A  graphics  metafile  is  maintained  at  a 
central  facility  for  a  decentralized 
system  that  employs  graphics  devices 
of  different  makes  and  models  that 
must  utilize  the  data. 
— A  graphics  metafile  is  required  to 
preserve  picture  data  when 
conversion  or  migration  fi'om  one 
gra|rf)ics  system  to  another  is 
necessary  and  the  two  systems  are 
not  necessarily  compatible. 
— A  graphics  metafile  is  intended  for 
information  interchange  between  a 
source  system  and  a  target  system 
that  are  not  necessarily  compatible. 
c  Nonstandard  features  should  be 
used  only  when  the  needed  operation  or 
function  cannot  reasonably  be 
implemented  with  the  standard  features 
alone.  Although  nonstandard  features 
can  be  very  useful,  it  should  be 
recognized  that  the  use  of  these  or  any 
other  nonstandard  elements  may  make 
the  interchange  of  graphics  picture  data 
and  future  conversion  more  difficult  and 
costly. 

d.  The  use  of  profiles  is  strongly 
recommended  in  applications  where  it  is 
vitally  important  to  ensure  predictable 
results  between  machines,  sites  and 
applications.  They  arc  defined  by 
application  constituencies  who  agree  to 
adhere  to  the  same  subset  of  CGM.  The 
first  profile  added  herein  by  this 
revision  is  recommended  for 
Department  of  Defense  af^Iications  as 
well  as  other  Federal  government 
applications  when  the  representation  of 
graphics  information  in  digital  form  is 
for  use  in  technical  illustrations  and/or 
technical  publications.  In  addition,  this 
profile  is  recommended  for  satisfying 
Federal  agencies'  specifications  when 
the  use  of  a  general-purpose,  graphical 
interchange  mechanism  is  required. 

10.  Specifications.  ANSI/ISO  88321- 
4:1991,  Computer  Graphics  Metafile, 
defines  the  scope  of  the  specifications, . 
the  syntax  and  semantics  of  the  CGM 
elements  and  requirements  for  a 
conforming  implementation.  The  ANSI/ 
ISO  8632  consists  of  four  parts:  (Part  1: 
Functional  Specifications:  Part  2: 
Character  and  Coding;  Part  3:  Binding 
and  Coding:  Part  4:  Clear  Text 
Encoding).  In  addition,  MIL-D-28003,  the 
Military  Specification  for  the  Digital 
Representation  of  Illustration  Data: 
CGM  Application  Profile,  establishes 
the  requirements  to  be  met  when  two- 
dimensional  picture  description  or 


illustration  data  that  is  vector  or  mixed 
vector  and  raster  is  delivered  in  the 
digital  format  of  FIPS  PUB  128-1. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  two  areas  of  consideration: 
acquisition  of  CGM  implementations 
and  interpretations  of  the  standard. 

11.1  Acquisition  of  CGM 
Imphmentotions,  This  revised  standard 
becomes  effective  six  (6)  months  after 
the  publication  in  the  Federal  RegMer 
announcing  approval  of  the  revised 
standard  by  the  Secretary  of  Commerce. 
The  use  of  the  Applies  tion  Profile  added 
as  a  result  of  this  revision  has  a  delayed 
effective  date  of  twelve  (12)  months 
after  the  publication  in  the  Federal 
Regifter  announcing  approval  of  the 
revived  standard  by  the  Secretary  of 
Commerce. 

11 .2  Interpretation  of  FIPS  CGM. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Questions  concerning  the  content  and 
specifications  should  be  addressed  to: 
Director.  Computer  Systems  Laboratory; 
ATTN:  CGM  Interpretation;  National 
Institute  of  Standards  and  Technology; 
Gaithersborg.  MD  20898. 

IZ  Waiven. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursi<ant  to  section  3506(b) 
of  tide  44.  U.S.  Code.  Waivers  shaU  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  oa 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decisioa  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  ATTN:  FIPS 
Waiver  Decisions.  Technology  Building, 
room  B-154.  Gaithersburg,  MD  20899. 

In  addibon.  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
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promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce. 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  128-1 
(FIPSPUB128-1),  and  title.  Specify 
microfiche,  if  desired.  Payment  may  be 
made  by  check,  money  order,  or  NTIS 
deposit  account. 

(FR  Doc  91-28302  Filed  11-25-91;  8:45  amj 

MUmOCOOC  3510-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Pelagic  Review 
Board  (Board)  will  hold  a  public  meeting 
on  December  4. 1991,  beginning  at  1  p.m. 
The  meeting  will  be  held  in  the 
conference  room  of  the  Hyperbaric 
Treatment  Center,  42  Ahui  Street. 
Honolulu,  Hawaii. 

The  Board's  meeting  agenda  is  a 
follows:  (1)  Review  economic  hardship 
information  submitted  by  longline 
fishermen:  (2)  provide  input  on 
exemption  applications  and  other  permit 
applications,  as  needed:  (3)  discuss 
possible  modifications  to  criteria  on 
which  exempTions  to  longline  area 
closure  regulations  are  based:  (4) 
discuss  other  potential  modifications  to 


area  closure  regulations:  and  (5)  discuss 
other  business. 

For  more  information  contact  Kitty  M. 
Simonds.  Executive  Director.  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  suite  1405,  Honolulu, 
HI  96812;  telephone:  80&-523-1368. 

Dated:  November  20, 1991. 
Richard  H.  Schaefer.  Director. 
Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 
|FR  Doc.  91-28396  Filed  11-25-91;  8:45  am) 

MLUNOCOOC  3S10-23-II 


COMMITTEE  FOR  THE 
IMPl^MENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Philippines 

November  20. 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  November  27. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
<calH202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION! 

Autliority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  [7 
U.S.C.  1854). 

Inasmuch  as  no  agreement  has  been 
reached  on  a  mutually  satisfactory 
solution  on  Category  669-P,  the  United 
States  Government  has  decided  to 
control  imports  in  this  category  for  the 
prorated  period  beginning  on  October 
29, 1991  and  extending  through 
December  31, 1991. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Philippines,  further 
notice  will  be  published  in  the  Federal 
Register. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  55  FR  41831,  pubhshed  on  August  23, 
1991. 

Auggie  0.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  20, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement  of  March  4, 1987,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Philippines;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
November  27. 1991,  entry  into  the  United 
Slates  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  Category  669-P  ". 
produced  or  manufactured  in  the  Philippines 
and  exported  during  the  period  beginning  on 
October  29. 1991  and  extending  through 
Decemhier  31, 1991.  in  excess  of  343.152 
kilograms  '. 

Textile  products  in  Category  669-P  which 
have  been  exported  to  the  United  States  on 
and  after  January  1. 1991  shall  retnain  subject 
to  the  Group  II  limit  established  for  the 
period  January  1, 1991  through  December  31, 
1991. 

Imports  charged  to  this  category  limit  for 
the  period  July  31, 1991  through  October  28, 
1991,  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

For  the  import  period  July  31, 1991  through 
August  25. 1991.  there  are  no  charges  to  be 
made  to  the  restraint  limit  established  for 
Category  660-P  in  the  directive  dated  August 
19. 1991. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


'  Category  BSQ-P:  only  HTS  numbers  6305.31.00ia 
6305.31.0020  and  6305.39.0000. 

*  The  limit  )ia«  not  l>een  adjusted  to  account  for 
any  imporis  exported  after  Octot)er  28. 1991. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Auggie  D.  Tantillo. 

Chairman,  Cqmmitteefor  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  91-2BZr7  Filed  11-25-81;  8:45  am) 

MLUNQ  COOC  MIO-On-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Depar^ent  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Contract  Clause,  and 
Applicable  OMB  Control  Number:  DoD 
FAR  Supplement.  Part  252.215-7004; 
recoupment  of  nonrecurring  costs. 

Type  of/tequest:  New  collection. 

Average  Burden  Haurs/Minutes per 
Response:  2  hours. 

Responses  per  Respondent-  8.6. 

Number  of  Respondents:  80. 

Annual  Burden  Hours:  1536. 

Annual  Responses:  688. 

Needs  and  Uses:  Defense  FAR 
Supplement  part  215  and  the  clause  at 
252.215.7004  prescribe  DoD  policy  and 
procedure  for  the  recoupment  of  the 
Government's  investment  in  the 
nonrecurring  costs  of  major  defense 
equipment,  major  items,  and  related 
technology,  when  the  contractor  or 
subcontractor  sells  or  transfers  the 
equipment  or  technology  to  a  customer 
other  than  the  U.S.  Government. 

Affected  Public:  Businesses  or  other 
for-profit.  Small  Businesses  or 
organizations,  and  non-profit 
institutions. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

Desk  Officer  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DOD.  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 


Davis  Highway,  suite  1204.  Arlington, 
Virginia  22202-4302. 

Dated:  November  20. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  91-28303  Filed  11-25-01;  a-45  am) 

rnXMO  COM  M10-01-M 


Corp*  of  Engineert,  Department  of 
tlM  Army 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Jackaon  Metropolitan 
Area,  Miaaiaalppi,  Feaalbillty  Study 

agency:  U.S.  Anny  Corps  of  Engineers, 
Vicksburg  District.  DOD. 

summary:  The  proposed  action  is  to 
evaluate  a  comprehensive  flood 
protection  plan  for  existing 
developments  in  the  vicinities  of 
Jackson,  Pearl,  Richland,  Flowood,  and 
Byram,  Mississippi. 

FOR  FURTHCfl  INFORMATION  CONTACT: 

Bob  Barry  (601)  631-7134.  CELMK-PD-Q. 
3515 1-20  Frontage  Road.  Vicksburg. 
Mississippi  39180-5191, 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  proposed  action  would  provide 
flood  damage  protection  to  urban 
properties,  businesses,  and  residences. 

2.  Alternatives 

Alternatives  to  be  evaluated  include 
no  action,  various  levee  plans,  pumping 
and  drainage  facilities  in  conjunction 
with  levees,  various  clearing  plans,  and 
nonstructural  measures. 

3. 

a.  A  scoping  meeting  will  be  held  in 
Jackson,  Mississippi,  during  1992.  Public 
notices  to  be  published  later  will  inform 
the  general  public  on  location,  time,  and 
date. 

b.  Significant  issues  include  bottom- 
land hardwoods,  wetlands,  endangered 
species,  waterfowl,  fish,  water  quality, 
cultural  resources,  socioeconomic 
conditions,  etc.  additional 
environmental  review  and  consultation 
requirements  could  be  identified  during 
the  scoping  process. 

c.  The  following  will  be  invited  to 
participate  as  cooperating  agencies:  The 
Environmental  Protection  Agency.  U.S. 
Fish  and  Wildlife  Service,  Soil 
Conservation  Service.  Mississippi 
Department  of  Environmental  Quality, 
and  the  Mississippi  Department  of 
Wildlife.  Fisheries,  and  Parks. 


The  Feasibility  Report,  including  the 
DEIS,  will  be  available  for  review  by  the 
general  public  in  March  1995. 
Kennath  I>  Denton. 
Army  Liaison  Officer  with  the  Federal 
Register. 
(FR  Doc  91-28348  Filed  ll-25-«l:  a-45  amJ 

MLUNQ  CODE  *ri»#IMI 

Department  of  ttM  Navy 

Naval  History  Adviaory  Committaa: 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Secretary  of  the  Navy's 
Advisory  Committee  on  Naval  History 
will  meet  on  February  6, 1992.  at  8:30 
a.m.  in  the  Dudley  Knox  Center  for 
Naval  History  Conference  Room,  second 
floor,  Building  57,  Washington  Navy 
Yard.  Washington.  DC.  The  meeting  will 
be  open  to  the  public. 

The  purpose  of  the  meeting  is  to 
review  naval  historical  activities  since 
the  last  meeting  of  the  Advisory 
Committee  in  February  1991  and  to 
make  comments  and  recommendations 
on  these  activities  to  the  Secretary  of 
the  Navy. 

For  further  information  concerning 
this  meeting,  write  to  the  Director  of 
Naval  History.  Washington  Navy  Yard, 
Washington,  DC  20374.  or  telephone  Dr. 
William  S.  Dudley.  Senior  Historian,  at 
202-433-2364. 

Dated:  November  14. 1991. 
Waynt  T.  Baudno 

Lieutenant,  JAGC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer, 
[FR  Doc.  91-28351  Filed  ll-25-«l;  8:45  am) 
MUJNO  COOe  SSIO-AE-^ 


DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affaire 

Notice  of  Request  for  Fiscal  Year  (FY) 
1991  Data  and  Information  Under  ttte 
Bilingual  Education:  Stats  Educational 
Agency  Program 

aoency:  Department  of  Education. 

PROORAMMA-nC  INFORMATION:  The  State 

Educational  Agency  (SEA)  Program 
provides  financial  assistance  to  SEAs  to 
collect,  aggregate,  analyze,  and  publish 
data  and  information  on  limited  English 
proficient  (LEP)  persons  in  their  States 
and  the  educational  services  provided  or 
available  to  those  persons.  Authority  for 
this  program  is  found  in  section  7032  of 


%S/99SZ 
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the  Bilingual  Education  Act  (20  U.S.C. 
3302]. 

OATC  FOR  StJSMfTTWQ  DATA  AMD 
mroRMATiotC  SEA  program  regulations 
in  34  CFR  548.10(b)  require  grantees 
under  this  program  to  report  the  data 
and  information  specified  in  34  CFR 
548.10(c)  to  the  Secretary.  Reports 
containing  the  data  and  information  for 
FY  1991  must  be  submitted  on  or  before 
January  31. 1992.  An  explanation  must 
be  provided  in  the  report  If  the 
statewide  count  of  LEP  persons  for  FY 
1991  varies  by  10  percent  or  more  from 
the  statewide  count  for  FY  1990. 
ADDRESSES:  Reports  should  be 
addressed  to  Luis  A.  Catarineau.  U.S. 
Department  of  Education.  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs.  400  Maryland 
Avenue,  SW..  room  5086,  Switzer 
Building.  Washington.  DC  20202-6641. 
FOM  FURTHCR  INFOMIATION  CONTACT: 
Luis  A.  Catarineau.  Telephone:  (202) 
732-5707.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Authority:  20  U.S.C.  3302. 

Dated:  October  30. 1991. 
Nguyen  Ngoc-Bich. 
Deputy  Director.  Office  of  Bilingual 
Education  and  Minority  Latrguages  Affairs. 

[FR  Doc.  91-28338  Filed  11-2S-91:  8:45  am| 

■LLMO  COOC  4000-OVM 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cwmnisslofi 

IProjact  Na  2853-020  Montana] 

Montana  Department  of  Natural 
Resources  and  Conservation;  Notice 
of  AvaiiabWty  of  Environmental 
Assessment 

November  20. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  requesting 
approval  of  a  fisheries  mitigation  plan  in 
Confederate  Gulch.  The  project  is 
located  in  Broadwater  County.  Montana. 
The  staff  of  OHL's  Division  of  Project 
Compliance  and  Administration  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action.  In  the  EA. 
staff  concludes  that  approval  of  the 
fisheries  mitigation  plan  would  not 


conslitnte  a  maior  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308.  of  the  Commission's 
Offices  at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc  01-28320  Filed  11-25-01:  8:45  am) 

MLUNQ  COOC  fl717-01-« 

(Pro)M:t  No.  28S3-019  Montana] 

Montana  Department  of  Natural 
Resources  and  Conservation;  Notice 
of  Availability  of  Environmental 
Assessment 

November  2a  1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  to  amend 
the  license  for  the  Broadwater  Dam 
Project  to  construct  a  siphon  and 
appurtenant  features  near  the  Montana 
Ditch  at  Deep  Creek  in  Broadwater 
County.  The  staff  of  OHL's  Division  of 
Project  Compliance  and  Administration 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
action.  In  the  EA.  staff  concludes  that 
approval  of  the  amendment  of  license 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3306.  of  the  Commission's 
offices  at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
LolsCCashelL 
Secretary. 

[FR  Doc  91-28321  Filed  11-2S-91:  8:45  am] 
■NJUNQ  OOOC  tn7-tVM 

[Docket  Nos.  TQ90-3-32-004  and  RP90- 
126-004] 

Colorado  Interstate  Gas  Co^ 
Compliance  Filing 

(November  2a  1991) 

Take  notice  that  on  November  8, 1991, 
Colorado  Interstate  Gas  Company 
("CIG")  filed  the  following  proposed 
tariff  sheets  in  compliance  with  the 
Commission's  order  issued  October  24, 
1991  in  Docket  Nos.  TQ90-1-32  and 
RP90-126- 

Second  Substitute  Seventh  Revised 
Sheet  No.  59 


Second  Substitute  Fifth  Revised  Sheet 

No.  60 
Substitute  Sixth  Revised  Sheet  No.  60.A 
Second  Substitute  Fifth  Revised  Sheet 

No.  61B 

Sheet  Nos.  eiA  and  61B  revise  the 
calculation  of  the  D-1  and  D-2  current 
adjustment  so  as  to  provide  consistency 
as  between  CIG's  D-1  and  D-2 
calculations  and  the  industry.  CIG  notes 
that  the  Commission  has  determined 
there  is  no  material  rate  impact  on  CIG's 
rates  with  this  tariff  change.  In  addition. 
Sheet  Nos.  59  and  60  eliminate  the  word 
"production"  consistent  with  the 
October  24  order. 

CIG  requests  that  thesfe  proposed 
tariff  sheets  be  made  effective  on  lulv  1. 
1990. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies,  and  the 
filing  Is  available  for  public  inspection 
at  CIG's  offices  in  Colorado  Springs. 
Colorado. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  27, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc  91-28325  Filed  11-25-91: 8:45  am] 

BSJJNO  COOC  triT-SMI 


[Docket  Na  TM92-1-32-000] 

Colorado  Interstate  Gas  Ca  QRI  FUng 

November  20. 1991. 

Take  notice  that  on  November  15. 
1991.  Colorado  Interstate  Gas  Company 
("CIG")  submitted  for  filing  an  original 
and  six  copies  of  affected  tariff  sheets 
from  Original  Volume  No.  1.  Original 
Volume  No.  2.  and  Original  Volume  No. 
3  of  its  FERC  Gas  Tariff,  reflecting  a  0.05 
cent/Mcf  increase  in  the  presently 
effective  Gas  Research  Institute  ("CRT") 
rate  from  1.46  cent/Mcf  to  1.51  cent/Mcf 
effective  January  1. 199i 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies,  and  the 
filing  is  available  for  public  inspection 
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at  CIG's  offices  in  Colorado  Springs. 
"Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
November  27, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D.  Cashell, 
Secretary. 

[FR  Doc.  91-28328  Filed  11-25-91: 8:45  am] 
BNXiNa  cooe  stit-oihi 

[Docket  No.  RP88-44-022] 

El  Paao  Natural  Gas  Co^'  Compliance 
Filing 

November  2a  1991. 

Take  notice  that  on  November  14, 
1991.  El  Paso  Natural  Gas  Company  ("El 
Paso")  filed  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  under  the  Natural  Gas  Act 
and  in  compliance  with  ordering 
paragraph  (A)  of  the  Commission's 
"Order  Accepting  Tariff  Sheets  Subject 
to  Conditions.  Establishing  Technical 
Conference,  and  Establishing  Complaint 
[Proceedings"  issued  October  30. 1991  at 
Docket  Nos.  RP86-44-019  and  RP91-232- 
000,  certain  revised  tariff  provisions, 
together  with  narrative  explanations  or 
other  clarification  of  certain  issues,  as 
required  by  said  order. 

El  Paso  states  that  on  August  30, 1991, 
at  Docket  No.  RP88-44-000.  et  a!..  El 
Paso  filed  certain  tariff  sheets  in 
compliance  with  its  "Stipulation  and 
Agreement  in  Settlement  of  Rate  and 
Related  Proceedings"  ("Settlement") 
approved  by  orders  issued  March  20, 
1991  and  August  14, 1991  in  said 
proceeding.  By  order  issued  October  30, 
1991.  the  Commission  accepted  such 
tariff  sheets  effective  on  various  dates 
as  set  forth  in  said  filing,  subject  to  El 
Paso  filing  revised  tariff  sheets 
incorporating  certain  modifications 
within  15  days  of  the  date  of  the  order 
and  subject  to  certain  other  conditions. 
Accordingly,  in  compliance  with  the 
October  30. 1991  order,  EI  Paso  tendered 
the  instant  filing. 


El  Paso  further  states  that  it  will  file  a 
request  for  rehearing  of  the 
Commission's  October  30. 1991  order, 
wherein  El  Paso  will  take  Issue  with 
certain  of  the  tariff  provision  changes 
ordered  by  the  Commission  or 
clarifications  made  by  the  Commission. 
Notwithstanding  such  rehearing  request. 
El  Paso  has  reflected  on  the  tendered 
tariff  sheets  those  modiflcations 
required  by  the  Commission.  El  Paso 
will  modify  further,  if  necessary,  those 
certain  tariff  provisions  contained 
therein  based  upon  the  outcome  of  El 
Paso's  request  for  rehearing. 

Inasmuch  as  the  filing  was  submitted 
in  compliance  with  the  Commission's 
order.  El  Paso  respectfully  requested 
waiver  of  the  Commission's  Regulations, 
as  appropriate,  in  order  that  certain  of 
the  tendered  tariff  sheets  be  accepted  by 
the  Commission  and  permitted  to 
become  effective  September  1, 1991.  the 
effective  date  of  the  sheets  being 
modified.  El  Paso  requested  that  certain 
other  tariff  sheets  be  made  effective  on 
the  dates  indicated  thereon  which  dates 
have  previously  been  approved  by  the 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  I^ractice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  27, 1991.  I^rotests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  Cashell. 
Secretary. 

[FR  Doc.  91-28329  Filed  11-25-91;  8:45  am] 
BtLUNQ  COM  srir-oi-M 

[Docket  No.  RP91-148-002] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  In 
FERC  Gas  Tariff 

November  20, 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("Great  Lakes")  on  November  13. 1991 
tendered  for  filing  Sub  2/  Thirty-Ninth 
Revised  57(i)  to  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  to  be 
effective  June  1. 1991. 

Great  Lakes  states  that  this  tariff 
sheet  was  inadvertently  omitted  from  its 
filing  on  October  30, 1991  at  Docket  No. 
RP91-146-001  which  was  filed  to  amend 


a  previously  filed,  and  accepted,  tariff 
filing  to  reflect  the  appropriate  rates  and 
tariff  sheet  pagination  since  the  filing  of 
Great  Lakes'  RP90-20  settlement  rates 
on  October  23. 1991.  to  be  effective  May 
1.1990. 

Great  Lakes  states  that  copies  of  the 
filing  were  served  on  all  of  Great  lakes' 
customers  and  the  Public  Service 
Commissions  of  Minnesota.  Michigan 
and  Wisconsin. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  27. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasheU. 
Secretary. 

[FR  Doc.  91-28331  Filed  11-25-91: 8:45  am] 
stLUM  COOC  t7n-9i-m 


[Docket  Na  RP92-2S-000) 

Northwest  Alaskan  Pipeline  C04  Tariff 
Changes 

November  2a  1991. 

Take  notice  that  on  November  15. 
1991.  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan").  P.O. 
Box  3102.  Tulsa.  Oklahoma  74101, 
tendered  for  filing  in  Docket  No.  RP92- 
26-000  Twenty-Ninth  Revised  Sheet  No. 
5  to  its  FERC  Gas  Tariff  Original 
Volume  No.  2. 

Northwest  Alaskan  states  that  it  is 
submitting  Twenty-Ninth  Revised  Sheet 
No.  5  reflecting  an  increase  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  from 
Pan-Alberta  Gas  Ltd.  ("Pan-Alberta") 
and  resold  to  Northwest  Alaskan's  four 
U.S.  purchasers:  Northern  Natural  Gas 
Company  ("Northern"),  Panhandle 
Eastern  Pipe  Line  Company 
("Panhandle"),  Pan-Alberta  Gas  (U.S.) 
Inc.  ("Pan-Alberta  (U.S.)"),  and  Pacific 
Interstate  Transmission  Company 
("PIT')  under  Rate  Schedules  X-1,  X-2, 
X-3,  and  X-4,  respectively. 

Northwest  Alaskan  states  that  it  is 
submitting  Twenty-Ninth  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Northern. 
Panhandle,  Pan-Alberta  (U.S.),  and  PIT, 
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and  pursuant  to  Rate  Schedules  X-1.  X- 
2,  X-3.  and  X-4,  which  provide  for 
Northwest  Alaskan  to  Hie  45  days  prior 
to  the  commencement  of  the  next 
demand  charge  period  (January  1. 1992 
through  June  30. 1992]  the  demand 
chafges  and  demand  charge  adjustments 
which  Northwest  Alaskan  will  charge 
during  that  period. 

Northwest  Alaskan  requests  that 
Twenty-Ninth  Revised  Sheet  No.  5 
become  effective  January  1. 1992. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  November  27, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 
|FR  Doc.W-28330  Filed  11-25-91;  8:45  am) 

BHJJNQ  COOe  C717-01-M 


^(Docket  Na  RP91-1 19-(M»] 

Texas  Eastern  Traflsntisslon  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  20, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  15, 1991  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 

Second  Revised  Sheet  No.  223 
Second  Revised  Sheet  No.  224 
Second  Revised  Sheet  No.  225 
Fifth  Revised  Sheet  No.  439 
Second  Revised  Sheet  Na  771 

Texas  Eastern  states  that  on  April  10, 
1991,  the  Commission  issued  an  order  in 
Docket  Nos.  RP91-119  and  RP90-119 
which  approved  Texas  Eastern's  March 
15. 1991  filing  subject  to  certain 
revisions.  Texas  Eastern  filed  tariff 
sheets  on  May  9. 1991  in  compliance 
with  the  April  10, 1991  order.  In  a  letter 
order  issued  November  1. 1991  in  Docket 
No.  RP91-1 19-001.  the  Commission 
accepted  certain  tari^  sheets  filed  on 
May  9. 1991  subject  to  Texas  Eastern 


filing  tariff  language  addressing  specific 
matters  discussed  in  the  November  1, 
1991  letter  order.  Sheet  Nos.  223  and  771 
are  being  filed  herewith  in  compliance 
with  that  order. 

Texas  Eastern  also  states  that  on 
October  31. 1991  Texas  Eastern  filed 
tariff  sheets  in  compliance  with  the 
Commission's  October  1, 1991  Order  on 
Rehearing  and  Clarification  in  Docket 
Nos.  RP91-119-001  and  RP90-1 19-008. 
The  October  31. 1991  filing  provided  for 
a  three-part  rate  for  Rate  Schedule  ISS-1 
and  provided  Texas  Eastern  the  right  to 
deny  a  request  for  ISS-1  service  where 
the  customer  fails  to  show  that  it  has 
adequate  access  to  transportation 
capacity  to  remove  gas  from  storage  in 
the  event  of  interruption  of  service. 
Sheet  Nos.  224.  225.  and  439  are  being 
submitted  herewith  to  reflect  those 
provisions  in  compliance  with  the 
October  1. 1991  order. 

The  proposed  effective  date  of  these 
tariff  sheets  is  April  16. 1991. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  commissions.  Texas 
Eastern  also  states  that  copies  of  the 
filing  have  also  been  mailed  to  all 
parties  in  Docket  No.  RP91-119  and  to 
all  parties  on  the  restricted  service  list 
in  Docket  Nos.  RP88-fl7.  et  al.,  (Phase  I). 

Any  person  desiring  to  protest  said 
tiling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE..' 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  27. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cdsbell.  ' 

Secretary. 

(FR  Doc  91-28237  Filed  11-25-91;  8:45  am| 
nujNQ  cooe  t7i7-ei-« 


I  Docktt  No.  RP84-94-01 1  ] 

Trailblazer  Pipeline  Co.;  Notice  of 
Tariff  Filing  in  Compliance  Witt) 
Commission  Order 

November  2a  1991. 

Take  notice  that  on  October  11. 1991. 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  Second 
Substitute  Original  Sheet  No.  32  to  be  a 
part  of  its  FERC  Gas  Tariff.  First 


Revised  Volume  No.  lA.  to  be  effective 
June  1. 1991. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  letter  order  issued 
September  26. 1991  at  Docket  No.  RP84- 
94-009.  Trailblazer  submitted  revised 
language  to  provide  for  twenty-four  hour 
notice  to  intemiptible  customers  prior  to 
their  being  curtailed. 

Trailblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  June  1. 1991. 

Trailblazer  states  that  copies  of  the 
filing  served  on  Trailblazcr's 
jurisdictional  customers  and  interested 
state  regulatory  agencies  and  all  parties 
set  out  on  the  official  service  list  at 
Docket  No.  RPB4-94. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  27. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Secretary. 

(FR  Doc.  91-28322  Filed  11-25-91:  8:45  am) 
snxNM  cooe  stu-oi-m 


(Docket  No*.  RP92-e-00t  and  TM92-2-42- 
001] 

Trans«vestem  Pipeline  Co.; 
Compliance  Filing 

November  20. 1991. 

Take  notice  that.Transwestern 
Pipeline  Company  (Transwestem)  on 
November  14. 1991  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  November  Z  1991: 

Substitute  90th  Revised  Sheet  No.  S 
Substitute  Original  Sheet  No.  50(v) 
Substitute  2nd  Revised  Sheet  No.  SE(ili) 
Substitute  53rd  Revised  Sheet  No.  8 
Substitute  16th  Revised  Sheet  No.  37 
Substitute  10th  Revised  Shee4  No.  89 
Substitute  Original  Sheet  No.  89A 
Substitute  10th  Revised  Sheet  No.  90 

Effective  December  1, 1991: 

Substitute  91st  Revised  Sleet  No.  5 
Substitute  S4th  Revised  Slieet  No.  6 
Substitute  17th  Revised  Sheet  No.  37 
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Trenswestem  states  that  the 
November  2, 1961  tariff  sheets  are  being 
filed  to  comply  With  the  CommissioD's 
Order  issued  November  1. 1961 
( "Order")  in  Docket  Nos.  RP92r-a-00a  et 
al.  The  Order  approved,  effective 
November  2, 1991.  Transwestern's 
October  Z,  1991  filing  which  reqaesied 
recovery  of  an  additional  S863«442  in 
take-or-pay.  buyout,  buydown  and 
contract  reformation  settlement  costs. 

Ordering  Paragraph  (A)  of  the 
Commission's  Order  reqnired 
Transwestem  to  refile  revised  tariff 
sheets  within  fifteen  (15)  days  to  remove 
the  carrying  charges  that  relate  to  the 
period  from  October  2, 1961  throngh 
November  1. 1991.  Pursuant  to  and  in 
compliance  with  Ordering  Paragraph  (A) 
of  the  Commission's  Order. 
Transwestem  states,  it  submitted  the 
filing. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  all  of 
Transwestern's  gas  utility  customers 
and  interested  state  commiseioa. 

Any  person  desiring  lo  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunissioo, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rnle  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  AH  such  protests  should  be  filed 
on  or  before  November  27, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-28326  Filed  11-25-81;  ae45  am) 
BtUJHO  cooe  •Ttl.AMt 


[Docket  No.  CPa2-520-002] 

TrunidiiM  Gas  Company;  Notic*  of 
Proposed  Changes  in  FERC  Gat  Tariff 

November  20, 1991. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  October  21. 
1991.  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Original  Voiune  Na  2: 

First  Revised  Sheet  No.  3538 

Second  Revised  Sheet  No.  3544 

First  Revised  Sheet  No.  3545 

Second  Revised  Sheet  No.  3549 

Second  Revised  Sheet  No.  3550 

Second  Revised  Fourth  S«ib  Pffth  Revised 

Sheet  No.  3560 
Third  Revised  Foorth  Sob  Fifth  Revised  Sheet 

Na35eo 
Revised  Eighth  Revised  Siieet  No.  3880 


Revised  Second  Sub  Seventh  Rcviaad  Sbeci 

Na3S8Q 
Revised  NfnUi  Revised  Sheet  Na  3589 
Revised  Tenth  Revised  Sheet  No.  3589 

The  subiect  tariff  sheets  bear  an  issue 
date  of  October  21, 1961.  and  proposed 
effective  dates  of  December  3. 1968  and 
subsequent  dates  as  shown  on  the  tariff 
sheets. 

Trunkline  states  that  these  revised 
tarin^  sheets  are  being  filed  in 
compliance  with  the  Coounission's 
Order  dated  December  2. 1983  in  the 
above-referenced  proceeding. 
Specifically,  the  revised  tariff  sheets 
reflect  that  Northern  Natural  Gas 
Company  (Northern)  exercised  its 
option  to  reduce  agreement  demand 
levels  under  Trunkhne's  Rate  Schedule 
T-81.  hiorthem  has  a  service  agreement 
dated  October  22, 1901  as  amended  on 
June  la.  1982  and  December  3, 1966  with 
Trunkline  and  Panhandle  Eastern  Pipe 
Line  Company.  Northern  exercised  its 
option  under  the  agreement  to  reduce 
the  daily  agreement  demand  level  from 
15.000  to  7.500  Mcf  effective  December  3, 
1988.  The  Tivnsportation  and  Sales 
Agreement  with  the  option  to  ledace  the 
daily  agreement  demand  level  at  the  end 
of  five  contract  years  was  authorised  fai 
Dodcet  No.  CPB2-«2O-O0a 

A  copy  of  this  filing  is  being  served  on 
Northern  and  F^nharKlle  Eastern  Hpe 
Line  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washhtgton, 
DC  20426,  hi  accordance  with  Rule*  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motiorrs  or  protests  should  be  filed  on  or 
before  November  27. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Trunkline's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Lois  O.  Cashell, 
Secretary. 

(FR  Doc  SV-28323  Filed  11-2S-81;  •:4S  an) 
SILLINS  OOK  S71VSMS 


[Docket  Na  TIIK>-2-7»-4IOO) 

Wyoming  IwlsrataN  Cowpany,  Ltd; 
No«to»  of  QRI  Fling 

November  20, 1901. 

Take  notice  that  on  November  15^ 
1991,  Wyoming  Interstate  Company,  Ltd. 
("WIG")  submitted  for  filing  an  original 


and  six  copies  of  affected  tariff  sheets 
from  First  Revised  Volume  No.  2  of  its 
FERC  Gas  Tariff,  reflecting  a  QJQ&  cent/ 
Mcf  increase  in  the  presently  effective 
Gas  Research  Institute  ("GRT')  rste  from 
1.46  cent/Mcf  to  1.51  cent/Mcf  effective 
lanuary  1.1992. 

Any  persons  desiring  to  be  beard  or  to 
protest  said  filing  should  fde  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE..  Washingtoo. 
DC  20426.  in  accordance  with  Rule  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385. 211  and  214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  November  27. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  ami  are  available 
for  public  inspection. 
LoisaCsihdl, 
Secretary. 

[FR  Doc  n-2S324  Piled  11-2S-M:  8>(S  am| 
:frt7-«vM 


Offic*  Of  FoMi  Energy 

i  FE  DoCMt  No^  9  r'V^IIOl 

Alenco  RMOuroM  ln&;  AppOcaUon  To 
Import  and  Export  Natural  Qaa, 
Including  Uquafiad  Natural  Qaa 

aocncy:  Office  of  Fossil  Energy; 
Department  of  Bieigy. 

action:  Notice  of  application  for 
blanket  authorisation  to  import  and 
export  nstural  gas,  including  liquefied 
natural  gas. 

SUMMAKV:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  November  4. 1991.  of 
an  application  filed  by  Alenco 
Resources  Inc.  (Alenco)  requesting 
blanket  authorization  lo  import  up  to  54 
Bcf  and  export  up  to  54  BcT  of  natural 
gas.  including  liquefied  natural  gas 
(LNG),  over  a  two-year  period  beginniivg 
with  the  date  of  first  import  or  export 
after  December  31. 1991.  Alenco  intends 
to  use  existing  pipeline  and  related 
facilities  for  the  importation  and 
exportation  of  gas  supplies,  and  states 
that  it  will  advise  DOE  of  the  first 
import  or  export  and  submit  quarterly 
reports  detailing  each  transaction. 
The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  02O4-127.  Protests,  motions  to 
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intervene,  notices  of  intervention  and 
written  comments  are  invited. 
dates:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  Hied  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  December  26. 1991. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 100  Independence  Avenue.  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION: 
Charles  E.  Blackburn.  Office  of  Fuels 

Programs.  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094, 1000 

Independence  Avenue.  SW.. 

Washington,  DC  20585,  (202)  586-7751. 
Lot  Cooke.  Office  of  Assistant  General 

Counsel  for  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585.  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION:  Alenco, 
a  Delaware  corporation  with  its 
principal  place  of  business  in  Calgary, 
Alberta.  Canada,  is  a  wholly  owned 
subsidiary  of  Alenco  Inc.,  which  is  a 
wholly  owned  subsidiary  of  Alberta 
Energy  Company  Ltd.  Alenco  has  an 
existing  blanket  import  and  export 
authorization,  issued  on  August  31. 1988, 
in  DOE  Opinion  and  Order  No.  268  (1 
ERA,  70.808).  which  expires  on 
December  31. 1991.  Alenco  is  requesting 
that  the  applied  for  authorization  be 
granted  no  later  than  the  expiration  date 
of  its  current  authorization. 

Alenco  requests  authorization  to 
import  and  export  natural  gas,  including 
LNG.  on  a  short-term  or  spot-market 
basis  for  its  own  account,  as  well  as  for 
the  accounts  of  others  for  which  Alenco 
may  agree  to  act  as  agent.  Alenco  is 
interested  in  importing  and  exporting 
natural  gas  from  and  to  Canada. 
Mexico,  and  other  countries.  The 
proposed  imports  would  be  sold  on  a 
short-term  basis  to  U.S.  pipelines, 
distribution  companies,  and  commercial 
and  industrial  end-users.  The  proposed 
export  authorization  would  enable 
Alenco  to  make  natural  gas  available  on 
a  short-term  or  spot-market  basis  to 
various  purchasers.  The  specific  pricing 
terms  of  each  import  and  export 
arrangement  would  be  determined  by 
competitive  factors  in  the  markets 
served  through  arms-length  negotiations 
between  Alenco  and  its  suppliers. 

The  decision  on  the  application  for 
import  authority  will  Be  made  consistent 
with  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 


served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684.  February  22. 1984). 
In  reviewing  natural  gas  export 
applications,  the  domestic  need  for  the 
gas  to  be  exported  is  considered,  and 
any  other  issues  determined  to  be 
appropriate  in  a  particular  case, 
including  whether  the  arrangement  is 
consistent  with  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  import/ 
export  authorization.  The  applicant 
asserts  that  this  import/export 
arrangement  will  be  competitive  and 
therefore  in  the  public  interest  and  that 
there  is  no  current  need'for  the  domestic 
gas  proposed  to  be  exported.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  Hnal 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedure 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above.  It  is  intended  that  a 
decisional  record  on  the  application  will 
be  developed  through  responses  to  this 
notice  by  parties,  including  the  parties' 
written  comments  and  replies  thereto. 


Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Alenco's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  November  19. 
1991. 

Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels    ' 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  91-28407  Filed  11-25-91;  B;45  am| 

•ILLItm  COOC  MMM>1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4034-8] 

Agency  Infornruition  Collection 
Activitlee  Under  0MB  Review 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
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the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATE:  Comments  must  be  submitted  on 
or  before  December  26, 1991. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Administration 

Title:  Conflict  of  Interest  (COI)  in 
EPAAR  (EPA  Acquisition  Regulation) 
(EPA  No.  1550.02;  OMB  Comment  No. 
2030-0023).  This  ICR  is  in  support  of  the 
information  collection  requirements  for 
the  final  rule  entitled  "Acquisition 
Regulation  Concerning  Conflicts  of 
Interest." 

Abstract:  Federal  Acquisition 
Regulation  (FAR)  48  CFR  subpart  9.5  (as 
amended  by  Federal  Acquisition 
Circular  (FAC)  90-1.  October  22. 1990) 
limits  the  award  of  contracts  when  COI 
exists,  unless  an  agency  head  or 
designee  determines  such  a  contract 
may  be  in  the  Government's  best 
interest.  Recent  studies  by  the  General 
Accounting  Office  (GAO)  and 
Congressional  Committees  have 
concluded  that  EPA's  existing  COI 
procedures  are  inadequate  to  protect  its 
Superfund  program.  In  response  to  these 
conclusions,  the  EPA  is  using  its 
authority  under  48  CFR  subpart  1.3  to 
implement  additional  COI  regulation  for 
the  Superfund  program.  The  information 
collected  under  this  regulation  will  be 
used  by  EPA  contract  officers  to:  (1) 
Prevent,  mitigate,  and  neutralize  actual 
or  potential  COI;  (2)  ensure  the  integrity 
of  contractors  throughout  contract 
performance:  and  (3)  avoid  jeopardizing 
cost  recovery  and  enforcement  actions. 

This  ICR.  if  approved,  will  require  that 
contractors  involved  in  Superfund:  (1) 
Notify  EPA  of  actual  or  potential  work- 
assignment-related  conflicts  of  interest; 
(2)  submit  either  annual  or  work- 
assignment-related  certifications 
concerning  disclosures  of  COI;  (3) 
develop  and  submit  to  EPA  a  COI  plan 
describing  the  method  used  by  their 
organization  to  identify,  prevent,  and 
mitigate  COI;  (4)  submit  to  FJ>A  any 
updates  to  the  COI  plan;  (5)  seek 
authorization  from  EPA  to  contract  for 
future  work  that  poses  a  high  risk  of  COI 
because  of  previous  work  performed  for 
EPA.  These  contractors  will  also  be 
required  to  store  and  maintain  all 
records  necessary  to  identify  COI.  to 
include:  (1)  A  database  of  potential 
corporate  clients  and  contracts;  and  (2) 
disclosure  records  of  conflicts  that  have 
been  identified. 


Burden  Statement-  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  16  hours  per 
response,  including  reviewing 
instructions,  searching  existing 
information  sources,  and  completing  and 
reviewing  the  collection  of  information. 
Public  recordkeeping  burden  is 
estimated  at  449  hours  per  recordkeeper, 
annually. 

Respondents:  Businesses  or  other  for 
profit  organizations,  non-profit 
institutions,  small  businesses  or 
organizations. 

Estimated  number  of  respondents: 
150. 

Estimated  number  of  responses  per 
respondent-  98. 

Estimated  total  annual  burden  on 
respondents:  227.700  hours. 

Frequency  of  collection:  Annual  or  on 
a  work  assignment  basis. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street.  SW.. 

Washington,  DC  20460. 
and 
Ron  Minsk.  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  St..  NW.. 

Washington,  DC  20503. 

Dated:  November  20. 1991. 
Paul  Lapslay, 

Director.  Regulatory  Management  Division. 
(PR  Doc.  91-28384  Filed  11-25-91: 8:45  am] 

■lUJNO  COM  MW-W-M 

(FRL-4035-1] 

Tranefer  of  Data  to  Contractor* 

AQBNCY:  Enviromental  Proctection 
Agency. 

ACTION:  Notice  of  transfer  of  data  and 
request  for  comments. 

summary:  The  Environmental 
Proctection  Agency  (EPA)  will  transfer 
to  its  contractor.  Booz  Allen  and 
Hamilton,  Inc.,  and  their  subcontractors. 
CDM  Federal  Programs  Corporation, 
PRC  Environmental  Management,  Inc., 
Geotrans.  Inc.,  Meridian  Research.  Inc.. 
and  PEI  Associates,  Inc..  and  Versar. 
Inc.  information  which  has  been,  or  will 
be  submitted  to  EPA  under  the  authority 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  These  firms  will 
assist  the  Office  of  Waste  Programs 
Enforcement  in  developing  a 
methodology  to  summarize  regional 
penalty  calculations  and  penalty  trends 
and  then  summarize  the  penalties.  The 


contractor  will  also  have  access  to  a 
company's  financial  and  tax  records. 
This  information  may  also  be  used  to 
evaluate  pollution  prevention 
agreements  in  settlements.  Some  of  the 
information  may  have  a  claim  of 
business  confidentiality. 

DATES:  The  transfer  of  the  confidential 
data  submitted  to  EPA  will  occur  no 
sooner  than  December  2, 1901. 

ADDRESSES:  Comments  should  be  sent 
to  Margaret  Lee,  Document  Control 
Officer.  Office  of  Solid  Waste. 
Information  Management  StafT  (OS- 
312).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.,  Washington. 
DC  20460.  Comments  should  be 
identified  as  'Transfer  of  Confidential 
Data". 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Lee,  Document  Control 
Officer,  U.S.  Environmental  Protection 
Agency,  (202)  260-3410. 
SUPPLEMENTARY  INFORMATKNt 

1.  Transfer  of  Data 

The  Environmental  Protection  Agency 
is  in  the  process  of  revising  the  RCRA 
Civil  Penalty  Policy  (RCPP).  Under  EPA 
Contract  e8-WO-0006.  Booz  Allen  and 
Hamilton.  Inc..  and  their  subcontractors 
will  assist  the  Office  of  Waste  Programs 
Enforcement,  RCRA  Enforcement 
Division,  in  developing  a  methodology  to 
summarize  regional  penalty  calculations 
and  penalty  trends  and  then  summarize 
the  penalties.  The  contractor  will  have 
access  to  company  financial  and  tax 
records  which  may  be  used  to  evaluate 
pollution  prevention  agreements  in 
settlements.  The  contractor  and 
subcontractors  will  also  provide 
program  and  training  support  relating  to 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  other  statutes 
that  may  affect  enforcement  activities 
under  RCRA. 

In  accordance  with  40  CFR  2.305(h). 
EPA  has  determined  that  Booz  Allen 
and  Hamilton,  and  their  subcontractors, 
require  access  to  confidential  business 
submitted  to  EPA  under  the  authority  of 
RCRA  to  perform  work  satisfactorily 
under  the  above  noted  contract.  EPA  is 
issuing  this  notice  to  inform  all  . 
submitters  of  confidential  business 
information  that  EPA  will  transfer  to 
Booz  Allen  and  Hamilton,  Inc.,  and  their 
subcontractors,  on  a  need  to  know 
basis.  CBI  collected  under  the  authority 
of  RCRA.  Upon  completing  their  review 
of  materials  submitted,  Booz  Allen  and 
Hamilton.  Inc.,  will  return  all  such 
materials  to  EPA. 

Booz  Allen,  and  their  subcontractors, 
have  been  authorized  to  have  access 
after  they  have  adhered  to  the  security 
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requirements  detailed  in  the  "'Contractor 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  EPA  will 
approve  the  security  plans  of  the 
contractors  and  will  inspect  their 
facilities,  and  approve  them,  prior  to 
RCRA  CBI  being  transmitted  to  the 
contractors.  Personnel  from  these  firms 
will  be  required  to  sign  nondisclosure 
agreements  and  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  confidential 
information,  in  accordance  with  the 
"RCRA  Confidential  Business 
Information  Security  Manual"  and  the    . 
"Contractor  Requirements  Manual." 

Dated  November  20. 1991. 
Richard  Guiraond. 
Acting  Assistant  Administrator. 
|FR  Doc.  91-28386  Filed  11-25-91:  8:45  am] 
MJJNQ  COM  tSM-W-M 


(FRL-4035-2] 

Transfer  of  Data  to  Contractors 

AOENCv:  Environmental  Protection 

Agency. 

action:  Notice  of  transfer  of  data  and 

request  for  conunents. 

SUMMAMV.  The  Environmental  Protection 
Agency  (EPA)  will  transfer  to  its 
contractor,  Westat,  information  which 
has  been  or  will  be  submitted  to  EPA 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  WesUt  is 
assisting  EPA  in  establishing  a  national 
data  base  on  waste  generation  and 
management  The  contractor  will  also 
assist  several  EPA  Regions  and  States  in 
compiling  regional  or  State  specific  data 
bases.  These  data  bases  will  be  used  to 
Satisfy  RCRA's  1991  Biennial  Reporting 
requirements  and  to  develop  analyses 
on  the  adequacy  of  waste  management 
capacity,  which  is  required  by  the 
Superfiuid  Amendments  and  the 
Reauthorization  Act  of  1986  (SARA). 
These  data  bases  will  also  be  used  to 
develop  the  1989  and  1991  National 
Hazardous  Waste  Reports  to  Congress. 
Some  of  the  information  may  have  a 
claim  of  business  confidentiality. 
DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  2. 1991. 
AODRESSCE:  Comments  should  be  sent 
to  Margaret  Lee,  Document  Control 
Officer,  Office  of  Solid  Waste  (OS-312). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington.  DC 
20460.  Comments  should  be  identified  as 
'Transfer  of  Confidential  Data." 
roR  PuirrMcii  MromiATiON  contact: 
Margaret  Lee.  Document  Control 


Officer.  Office  of  Solid  Waste  (OS-312), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington,  DC. 
20460.  (202)  382-3410. 

SUPPtEMENTARY  INFORMATION: 
1.  Transfer  of  Data 

The  U.S.  Environmental  Protection 
Agency  is  using  annual  and  biennial 
report  data  to  establish  a  national  data 
base  on  waste  generation  and 
management  This  data  base  will  be 
used  to  develop  analyses  on  the 
adequacy  of  waste  management 
capacity,  which  is  required  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
The  data  base  will  also  fSrin  the  basis  of 
national  reports  to  Congress. 

Under  EPA  Contract  No.  68-W1-O019. 
Westat  will  assist  the  Information 
Management  Branch,  Communications 
Analysis  and  Budget  Division.  Office  of 
Solid  Waste,  in  using  annual  and 
biennial  report  data  to  establish  a 
national  data  base  on  waste  generation 
and  management.  Some  of  the 
Information  being  transferred  may  be 
claimed  as  confidential  business 
information. 

In  accordance  with  40  CFR  Z305(h). 
EPA  has  determined  that  Westat 
requires  access  to  confidential  business 
information  (CBI)  submitted  to  EPA 
under  the  authority  of  RCRA  to  perform 
work  satisfactorily  under  the  above- 
noted  contract. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  confidential  business 
Information  on  the  1989  or  1991 
Hazardous  Waste  Report  Forms  (EPA 
Form  8700-13)  that  EPA  may  transfer  to 
these  firms,  on  a  need-to-know  basis, 
CBI  collected  under  the  authority  of 
RCRA.  Upon  completing  their  review  of 
materials  submitted,  Westat  will  return 
all  materials  to  EPA. 

Westat  has  been  authorized  to  have 
access  to  RCRA  CBI  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual."  EPA  will  approve  the 
security  plans  of  the  contractor  and 
reinspect  their  facility,  and  approve 
them  prior  to  RCRA  CBI  being 
transmitted  to  the  contractor.  Westat 
personnel  will  be  required  to  sign  non- 
disclosure agreements  and  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  confidential 
information,  in  accordance  with  the 
"RCRA  Confidential  Business 
Information  Security  Manual"  and  the 
"Contractor  Requirements  Security 
Manual." 


Dated  Noveraber  19, 1991. 
Dooday, 

Assistant  Administrator. 

(FR  Doc.  91-28387  Piled  11-25-91;  8:45  am] 

WLUNO  COM  MM-W-W 


IOPTS-SM23;  FRL  400S-SI 

Certain  Chemicals;  Premanufacturs 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  tlie  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such      , 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  armounces 
receipt  of  16  such  PMN(s)  and  provides 
a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  92-37.     November  27, 1991, 

Y  92-38,  92-39.  92-^.  92-41.  92-42.  92- 
43.  92-44.  92-45.  92-46.  92-47,  92-48. 
December  2, 1991. 

Y  92-49.    December  3, 1991. 

Y  92-5a  92-51.  92-52,    December  5. 
1991. 

FOR  FURTHER  MFORMATtON  CONTACT: 
David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Envirorunental  Protection  Agency,  Rm. 
E-545.  401  M  St..  SW..  Washington.  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMCNTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m,  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

V»t-S7 

Manufacturer.  Confidential. 
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Chemical.  (G)  Polymer  of  alkaline 
glycol,  alkane  polyol,  benzene 
dicarboxylic  acid,  dibasic  acid, 
terminated  with  trimellitic  anhydride, 
and  soluabloeizerwith  dimethylethanol 
amine. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

V  ta-a« 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyurethane 
acrylic  graft  copolymer. 

Use/Production.  (S)  Modifier  for 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

vea-ss 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range: 
Confidential. 


Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range: 
Confidential. 

vea-41 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  indubtrial.  Prod,  range: 
Confidential. 

vsa-4s 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range: 
Confidential. 

vea-43 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range: 
Confidential. 

vex-44 

Manufacturer  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range: 
Confidential. 

VtS-4S 

Manufacturer.  Confidential. 
Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 


Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range: 
Confidential. 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range; 
Confidential. 

vtt-4r 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester, 
modified  with  glycidyl  compound. 

Use/Production.  (G)  Automotive  and 
communication  industrial.  Prod,  range: 
Confidential. 

ves-4S 

Manufacturer.  Dow  Corning 
Corporation. 

Chemical  (G)  Saturated  polyester. 

Use/Production.  (S)  Silicone 
adhesive/sealant  for  electronic 
components.  Prod,  range:  Confidential. 

vet-4e 

Manufacturer.  Confidential. 

Chemical.  (G)  Polylacetone-base  triol 
polymer. 

Use/Production.  (S)  Bind  for  coating. 
Prod,  range:  Confidential. 

vea-80 

Manufacturer.  Confidential. 

Chemical.  (G)  Oil  free  aromatic 
polyester. 

Use/Production.  (S)  Thermoset 
protection  coating.  Prod,  range: 
2,866,400-17,331.800  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1,746  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  435  mg/kg  species 
(rabbit). 

vea-ti 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Fiberglass  binder 
resin.  Prod,  range:  Confidential. 

vta-sa 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Polymer  of  styrene. 
alkyl  acrylate  and  sulfoalky  acrylate, 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  70,000-80,000  kg/ 

yr. 

Dated:  November  21, 1991. 
lanette  Petenen, 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

(FR  Doc.  91-28383  Filed  11-25-01:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Security  for  tiw  Protection  of  tt>e 
Public  Indemnification  of  Passengers 
for  Nonparformance  of 
Transportation:  Issuance  of  C«rt<«ici»ta 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Majesty  Cruise  Line.  Inc..  Ulysses 

Cruises,  Inc.  and  Compania  Naviera 
1312.  SA,  901  South  America  Way, 
Miami,  FL  33132. 
Vessel:  ROYAL  MAJESTY 
Dated:  November  20, 1991. 

loaeph  C.  Polking 

Secretary. 

|FR  Doc.  91-28284  Filed  11-25-91:  8:45  am) 

WLUNa  COM  trso-et-M 


(Docket  Na  91-54] 

DSR  Shipping  Co.,  Inc.  v.  Great  Whits 
FIsat,  Ltd.  D/B/A  Chlqulta  Brands,  Inc.; 
Notics  Of  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  DSR  Shipping  Co..  Inc. 
("Complainant")  against  Great  White 
Fleet.  Ltd.  d/b/a  Chiquita  Brands,  Inc. 
("Respondent")  was  served  November 
20, 1991.  Complainant  alleges  that 
Respondent  engaged  in  violations  of 
sections  10(b]  (1).  (3).  (5),  (12)  and  (14)  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1709(b)  (1),  (3).  (5).  (12)  and  (14),  by  (1) 
charging  and  collecting  greater 
compensation  for  the  transportation  of 
property  than  the  rate  shown  in  its 
service  contract;  (2)  refusing  to  accept 
hazardous  cargoes  under  its  service 
contract;  (3)  acting  in  an  arbitrary  and 
unreasonable  manner  in  accepting 
refrigerated  cargoes  and  automobiles 
loaded  in  containers,  conducting 
container  inspections,  revising  the 
essential  terms  publication  and 
implementing  various  service  contract 
provisions:  (4)  unduly  preferencing  the 
"me-too"  shipper  of  a  service  contract; 
and  (5)  using,  without  Complainant's 
consent,  information  to  solicit 
Complainant's  customers. 

This  proceeding  has  been  assigned  to 
Administrative  Law  judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 


59940 


Federal  Register  /  Vol.  56.  ^o.  228  /  Tuesday,  November  2a  1991  /  Noltces 


commence  within  the  tiine  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  in«.lude  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genume  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  November 
20. 1992.  and  the  Hnal  decision  of  the 
Commission  shall  be  issued  by  March 
22,1993. 
loMph  C  Polking. 
Secretary. 
|FR  Doc  91-28342  Filed  1 1-2S-«1;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

Associated  Banc-Corp,  et  aL; 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  S  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
l&43(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  Slates. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  In  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 


a»  greater  convenience,  mcreased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciPically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  17. 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Associated  Banc-Corp,  Green  Bay. 
Wisconsin:  to  merge  with  F  &  M 
Financial  Services  Corporation. 
Menomonee  Falls,  Wisconsin,  and  F  & 
M  North  Corporation.  Menomonee  Falls, 
Wisconsin,  and  thereby  indirectly 
acquire  F  &  M  Bank,  Menomonee  Falls, 
Wisconsin:  F  &  M  Bank,  St.  Francis. 
Wisconsin:  F  &  M  Bank.  Fond  du  Lac 
Wisconsin:  and  F  &  M  Bank.  Wittenberg. 
Wisconsin. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  F  & 
M  Trust  Company,  Inc.  Menomonee 
Falls.  Wisconsin,  and  thereby  engage  in 
trust  company  activities  pursuant  to  ( 
225.25(b)(3);  to  acquire  Leasenu,  Inc.. 
Menomonee  Falls,  Wisconsin,  and 
thereby  engage  in  leasing  activities 
pursuant  to  S  225.25(b)(5)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  Stale  of  Wisconsin. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

7.  First  of  America  Bank  Corporation. 
Kalamazoo.  Michigan:  to  acquire  100 
percent  of  the  voting  shares  of  Security 
Bancorp.  Inc..  Southgate.  Michigan; 
Security  Bank  of  Commerce. 
Hamtramck.  Michigan:  Security  Bank  of 
Monroe,  Monroe.  Michigan;  Security 
Bank  Northeast,  Richmond.  Michigan; 
Security  Bank  and  Trust  Company. 
Southgate.  Michigan:  and  Security  Bunk 
St.  Clair  Shores.  St.  Clair  Shores. 
Michigan. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
United  Bankers  Life  Insurance 
Company.  Kalamazoo,  Michigan,  and 
thereby  engage  in  insurance  agency  and 


underwriting  activities  pursuant  to  J 
225.25(b)(8)(i);  SecureData  Corp..  '  ' 

Southgate.  Michigan,  and  thereby 
engage  in  data  processing  activities 
pursuant  to  §  225.25(b)(7);  and  Security 
Realcorp,  Inc..  Southgate.  Michigan  and 
thereby  engage  in  servicing  activities 
pursuant  to  S  225.22(a)(2)(vi)  of  the 
Boards  Regulation  Y. 

BuMrd  of  Covemora  of  the  Fc<I«thI  Reserve 
System.  November  20. 1991. 
fennifer  |.  lohnson, 
Asspciute  Secretary  oftt\e  Board. 
|FK  Doc  91-28340  Filed  11^25-91:  8.45  am) 
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First  Autauga  Bancsharas,  Inc.,  at  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Molding 
Company  Act  (12  U.S.C.  1842)  and  ( 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  17. 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

7.  First  Autauga  Bancshares.  Inc.. 
Montgomery.  Alabama:  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Gee  Bee 
Corporation.  Prattville.  Alabama,  and 
thereby  indirectly  acquire  Citizens  Bank. 
Prattville,  Alabama. 

2.  PBA  Financial  Corporation.  Mobile, 
Alabama:  to  become  a  bank  holding 
company  by  acquiring  90.70  percent  of 
the  voting  shares  of  Peoples  Bancshares, 
Inc.,  Elba.  Alabama,  and  thereby 
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indirectly  acquire  The  Peoples  Bank. 
Elba.  Alabama. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (lames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, ' 
Minneapolis,  Minnesota  55480: 

7.  Community  First  Bankshares.  Inc., 
Fargo,  North  Dakota:  to  merge  with  First 
Breck  Holding  Company,  Breckenridge, 
Minnesota,  and  thereby  indirectly 
acquire  First  National  Bank  of 
Breckenridge,  Breckenridge,  Minnesota. 

2.  Farmers  State  Corporation, 
Mountain  Lake.  Minnesota:  to  acquire 
99.1  percent  of  the  voting  shares  of 
lackson  State  Bank,  Jackson.  Minnesota. 

3.  McVille  Financial  Services,  Inc., 
McVille.  North  Dakota:  to  becooAe  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  McVille 
State  Bank.  McVille.  North  Dakota. 

4.  Wabasso  Bancshares.  Inc., 
Wabasso.  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Wabasso 
State  Bank,  Wabasso.  Minnesota. 
Comments  on  this  application  must  be 
received  by  December  10, 1991. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director. 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  The  F.  Calvin  Packard  Family 
Limited  Partnership,  Springville.  Utah; 
to  become  a  bank  holding  company  by 
acquiring  24.9  percent  of  the  voting 
shares  of  Central  Bancorporation, 
Springville,  Utah,  and  thereby  indirectly 
acquire  Central  Bank,  Springville.  Utah. 

2.  Philippine  National  Bank.  Manila. 
Philippines:  to  acquire  100  percent  of  the 
voting  shares  of  California  Overseas 
Bank.  Los  Angeles,  California. 

Bo«rd  of  Covemors  of  the  Federal  Reserve 
System,  November  20. 1991. 
lennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-28345  Filed  11-2S-91:  8:45  am] 
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Mary  Palmlfano  Orttzman,  el  ML; 
Changa  in  Bank  Control  Noticaa; 
Acqulsittona  of  Shares  of  Banica  or 
Bank  Holding  Companiea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  fi 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.G  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
e.xpress  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  17, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Mary  Palmifano  Gn'tzman,  and 
Max  Gritzman,  both  of  Gretna, 
Louisiana:  to  retain  10.64  percent  of  the 
voting  shares  of  Gulf  South  Bancshares, 
Inc.,  Gretna,  Louisiana,  and  thereby 
indirectly  retain  Gulf  South  Bank  and 
Trust  Company.  Gretna.  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60600: 

1.  Virginia  H.  Cannon;  to  acquire  19.6 
percent  of  the  voting  shares  of  Findlay 
Bancshares,  Inc..  Findlay,  Illinois,  and 
thereby  indirectly  acquire  Bank  of 
Findlay.  Findlay.  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64196: 

1.  Robert  F.  Tanner  Trust,  Robert  F. 


Tanner,  Trustee,  Tulsa.  Oklahma:  to 
acquire  an  additional  7.76  percent  of  the 
voting  shares  of  BOC  Bancshares.  Inc., 
Chouteau.  Oklahoma,  for  a  total  of  27.33 
percent,  and  thereby  indirectly  acquire 
Bank  of  Commerce.  Chouteau. 
Oklahoma. 

Board  of  Covemors  of  the  Federal  Reaenft 
System.  November  20, 1901. 
Jeonifer ).  Johatoa. 
Aaaociate  Secretary  of  the  Board. 
(FR  Doc.  91-28346  Filed  1t-2$-91:-8:4S  amj 

I  COM  MVO-SVf 


FEOERAL  TRADE  COMMISSION 

Qranttng  of  Requert  for  Early 
Taraiinatlon  of  the  Waltkig  Pertod 

•  a — -j^—  afc  -    ffc,  ■■■■■■■■■    fcl  II  ilJIn  M^l  11  » 

unovr  Xnm  I' 1 911101  yw  ivonfmiion 
Ridee 

Section  7A  of  the  Clayton  Act.  15 
U.S.C  18a.  as  added  by  title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1978,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
In  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Fadaral  Reflstsr. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Eari.v  Terdmnation  BETWEEtr  10/28/91  and  11/06/91 


Name  o(  acqulnng  persoo,  name  o<  acquirod  person,  namo  o(  acquirad  anMy 


PMN  No. 


Cliffs  OrilMn^  Cofnpany,  CMao  Offthofe  Cofporatton,  ChMoo  Offsttufo  CofpofSSon  • 
NakarmcM  Corporaoon.  NakamicN  Cotporaton.  Traca  Mountain  Products.  Inc . 


Tfte  Loulaana  Lafid  and  Expiorahon  Companir.  UAE  Royalty  Trust.  LLAE  RoyaMy  TruaL. 
M«deva  PLC.  Adam*  Laboraionas.  mc.  Adam*  Laboraiones,  Inc  - 


C«ntox  Corporatioo.  Tl>e  Mangano  Company.  Inc.  Ttio  Martgano  Cotn|Mn|r.  Inc. 
Komag.  Incorporated.  Dastek.  Inc  ,  Oastak.  i-ic _ _ 


Magma  Copper  Company.  Magma  Copper  Company.  Rotlnaow  MMnQ  LMMd  PartnsnMp- 

TECO  Energy.  Inc..  Donn  Otc  «ing.  Panther  Land  Ooiporalion 

Kmart  Corporation.  OficeMax.  mc.  OWceMai.  Inc — 


Code.  Henf>e*a«y  &  Simmont  umtad  Partnership.  M.  Karrienstein.  inc.  M.  KamenaWn.  Inc 

Ocelot  Industnes  Ltd  .  Metaflgesellachafi  AG.  MO  Pelrachemcai*  Corp 

Jack  Fartier.  Speartieed  Induantet.  Inc..  Speertwd  Indualnea.  Ine 


92-0036 

92-0038 
92-0043 
92-0063 
92-0061 
92-0062 
92-0066 
92-0065 
•2-0006 
92-0060 
02-0028 
02-0094 


10/28/91 
10/28/01 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/28/91 
10/29/91 
10/29/91 
10' 29/91 
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Transactions  Granted  Early  Termination  Between:  10/28/91  and  11/08/91— Continued 


Nam*  c4  acquiring  parson,  nama  o(  acquirad  parson,  nama  ol  acquirad  anMy 


PMN  No. 


Data 
tarfninalad 


Banc  One  Corporation.  Ganaral  Electnc  Company.  Irfonogram  Bank  of  ONo.. 

James  E.  LaCrosaa.  ConaoMated  Hoidiog  Corporation.  Conso<idaied  HoUng  Cotporalion- 

Fred  Knoi,  GTE  Corporation.  Totos  Cofporation 

Michael  C.  Carlos.  McKesson  Corporation.  McKesson  Corporation .. 


Barings  pic.  COO  Acqusition  Corporation.  Ct30  Acquisition  Corporation 

Cross  Timbers  Oil  Company,  L.  P..  USX  Corporation,  Marattion  Oil  Company 

Ttie  Widiams  Compares,  hie.,  Ronald  J  Haan,  R.  Haan  Ventures,  Inc ____.™_ 

Madison  Group.  LP,  Wyatt  Irxxxporated.  Wyatl  Incorporated 

Madiaon  Group,  LP .  New  Haven  Termmal.  Inc..  New  Haven  Tennnal.  krtc 

Cart-Zeiss-Stiltung,  Allergan.  Inc.,  Allergen  Hurr^jhrey _ 

American  Home  Products  Corporation.  Genetics  institute.  Inc.,  Genetics  Institiile,  inc.. 

Paotic  Gas  and  Electnc  Company.  The  Brtat,  Petroleum  Company  p.l.c,  TEX/CON  Oil  A  Qaa  Company.. 

The  Fuji  Bank.  Limited.  Patnca  A  Harter.  Harter  Corporation 

Green  Equity  investors.  L.P .  Kash  n'  Kany  Food  Stores.  Inc..  Kash  n"  Karry  Food  Stores,  lnc„ 
E.  Merci^  3«l<.'i'>9un9en  OHG.  C'Air  Liquide.  S>..  Lyonnaise  industrielle  Ptiarmaceutiqua 


Geodyne  Fiesources.  Inc  .  Natkx^  Cooperative  Refinery  Assooatiort.  National  Cooperativ*  Refinery  Aaaodaiion 

AMP  Incorporated.  Richard  G  Sass,  National  Applied  Saeoce,  Inc 

Viatech,  Inc.,  Plastic  Contair>ers.  Inc.,  Plastic  Contaaws.  Inc „„_________________ 

Plaza  Ltd..  Plastic  Containers.  Inc..  Plastic  Containers,  Inc 


LGAE  Energy  Corp..  Hadson  Corporation,  Hadson  Power  Systems.  Irxxxporated  . 
Jhe  Wt\art  (Holdings)  Limited.  Sextant  Investments  Limited.  Kuo  Houston  Corporation. 
Hanson  PLC.  Hanson  PLC,  International  Mini-Warehouae  Associates  LP. 


92-0006 

92-0010 
92-0062 

92-0030 
92-0061 
92-0116 
92-0126 
92-0046 
92-0049 
92-0059 
92-0039 
92-0079 
92-0092 
92-0105 
92-0110 
92-0093 
92-0100 
92-0114 
92-0115 
92-0118 
92-0121 
92-0141 


10/31/91 
11/01/91 
11/01/91 
11/03/91 
11/04/91 
11/04/91 
11/04/91 
11/05/91 
11/05/91 
11/05/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 
11/06/91 


FOR  FURTHER  INFORMATION  CONTACT 

Sandra  .M.  Peay,  or  Renee  A.  Hoilon, 
Contact  Representatives,  Federal  Trade 
Cotnmission,  Premei^er  Notincation 
Office,  Bureau  of  Competition. 
Donald  S.  Clark. 
Secretary. 

JFR  Doc.  91-28395  Filed  11-25-81;  8:45  amj 
■UJNQ  cooc  (TSO-OI-ai 


(Fit*  Na  892  3104] 

The  Money  Store  Inc^  et  al.;  PropoMd 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  New  Jersey-based 
company  and  its  subsidiaries  to  pay 
injured  consumers  redress  totalling  more 
than  $1  million,  and  would  prohibit  them 
from  violating  certain  provisions  of  the 
Truth  in  Lending  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Couillou,  Atlanta  Regional  Office, 
Fede/al  Trade  Commission,  1718 
Peach  tree  St.,  NW.,  room  1000.  Atlanta. 
GA  30367.  (404)  347-4C36. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  Hied  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b](6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  agreement  herein,  by  and 
between  The  Money  Store  Inc.,  The 
Money  Store,  The  Money  Store/ 
California  Inc..  The  Money  Store/ 
Connecticut  Inc..  The  Money  Store/D.C. 
Inc.,  The  Money  Store/Delaware  Inc., 
The  Money  Store/Empire  State  Inc.,  The 
Money  Store  Financial  Co.  Inc..  The 
Money  Store/Georgia  Inc..  The  Money 
Store  Home  Equity  Corp..  The  Money 
Store/Kentucky  Inc..  The  Money  Store/ 
Maine  Inc.,  The  Money  Store/Maryland 
Inc..  The  Money  Store/Massachusetts 
Inc..  The  Money  Store/New  Hampshire 
Inc..  The  Money  Store/North  Carolina 
Inc.,  The  Money  Store/Rhode  Island 
Inc.,  The  Money  Store/Vermont  Inc.,  M 
Mortgage  Inc..  and  The  Money  Store/ 
Michigan  Inc.,  corporations,  (hereafter 
sometimes  referred  to  as  "proposed 
respondents")  by  their  duly  authorized 
officer  and  counsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 


accordance  with  die  Conmussion's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith,  the  parties 
hereby  agree  that: 

1.  The  Money  Store  Inc  is  a  New 
Jersey  corporation,  with  its  principal 
place  of  business  at  2840  Morris 
Avenue,  Union.  New  Jersey  07083. 

2.  The  Money  Store  is  a  New  Jersey 
corporation,  with  its  principal  place  of 
business  at  294  Morris  Avenue, 
Springfield,  New  Jersey  07081. 

3.  The  Money  Store/California  Inc.  is 
a  California  corporation,  with  its 
principal  place  of  business  at  17530 
Ventura  Blvd.,  suite  101,  Encino, 
California  91316. 

4.  The  Money  Store/Connecticut  Inc. 
is  a  Connecticut  corporation,  with  its 
principal  place  of  business  at  1025  Silas 
Deane  Hwy..  Wethersfield.  Connecticut 
06109. 

5.  The  Money  Store/DC  Inc.  is  a 
Virginia  corporation,  with  its  principal 
place  of  business  at  3750  University 
Blvd..  suite  2B.  Kensington,  Maryland 
20895. 

6.  The  Money  Store/Delaware  Inc.  is  a 
Delaware  corporation,  with  its  principal 
place  of  business  at  4512  Kirkwood 
Highway.  Wilmington.  Delaware  19808. 

7.  The  Money  Store/Empire  State  Inc. 
is  a  New  York  corporation,  with  its 
principal  place  of  business  at  265  Glen 
Cove  Road,  Carle  Place,  New  York 
11514. 

8.  The  Money  Store  Financial  Co.  Inc. 
is  a  Pennsylvania  corporation,  with  its 
principal  place  of  business  at  Trevose 
Corporate  Center,  4612  Street  Road, 
Trevose,  Pennsylvania  19047. 

9.  The  Money  Store/Georgia  Inc.  is  a 
Georgia  corporation,  with  its  principal 
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place  of  business  at  1165  Northchase 
Pkwy..  Suite  100,  Marietta,  Georgia 
30067. 

10.  The  Money  Store  Home  Equity 
Corp.  Is  a  Kentucky  corporation,  with  its 
principal  place  of  business  at  6100 
Dutchman's  Lane,  suite  901.  Louisville. 
Kentucky  40205. 

11.  The  Money  Store/Kentucky  Inc  is 
a  Kentucky  corporation,  with  its 
principal  place  of  business  at  6100 
Dutchman's  Lane,  suite  901,  Louisville, 
Kentucky  40205. 

12.  The  Money  Store/Maine  Inc.  is  a 
Maine  corporation,  with  its  principal 
place  of  business  at  7Xn  Main  Street, 
Westbrook.  Maine  04092. 

13.  The  Money  Store/Maryland  Ina  is 
a  Maryland  corporation,  with  its 
principal  place  of  business  at  920 
Providence  Road,  suite  101,  Towson, 
Maryland  21294. 

14.  The  Money  Store/Massachusetts 
inc.  is  a  Massachusetts  corporation, 
with  its  principal  place  of  business  at 
389  Worcester  Road.  2nd  Floor, 
Framingham.  Massachusetts  01761. 

15.  The  Money  Store/.New  Hampshire 
Inc.  is  a  New  Hampshire  corporation, 
with  its  principal  place  of  business  at 
981  Second  Street,  Manchester,  New 
Hampshire  03102. 

16.  The  Money  Store/North  Carolina 
Inc.  is  a  North  Carolina  corporation, 
with  its  principal  place  of  business  at 
6525  Morrison  Blvd..  suite  406.  Charlotte, 
North  Carolina  28211. 

17.  The  Money  Store/Rhode  Island 
Inc  is  a  Rhode  Island  corporation,  with 
its  principal  place  of  business  at  1071 
Park  Avenue,  Cranston.  Rhode  Island 
029ia 

1&  The  Money  Store/Vermont  Inc  is 
a  Vermont  corporation,  with  its 
principal  place  of  business  at  2840 
Morris  Avenue.  Union,  New  Jersey 
07083. 

19.  M  Mortgage  Inc.  is  a  South 
Carolina  corporation,  with  its  principal 
place  of  business  at  2840  Morris 
Avenue,  Union,  New  Jersey  070B3. 

20.  The  Money  Store/Michigan  Inc.  is 
a  Michigan  corporation,  with  its 
principal  place  of  business  at  16801 
Newburgh  Road,  suite  103.  Livonia, 
Michigan  48154. 

21.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

22.  Proposed  respondents  waive:  (a) 
Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusion  of  law, 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 


(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

23.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
CoRunission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

24.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  {  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  and 
make  adjustments  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  In  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
and  make  adjustments  shall  have  the 
same  force  and  effect  as  and  may  be 
altered,  modified  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

25.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  tw  liable  for 
civil  penalties  in  the  amount  provided 


by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

26.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

Order 

I. 

//  is  ordered  that  respondents  The 
Money  Store  Inc.  The  Money  Store,  The 
Money  Store/California  Inc..  The  Money 
Store/Connecticut  Inc.,  The  Money 
Store/D.C.  Inc,  The  Money  Store/ 
Delaware  Inc  The  Money  Store/Empire 
State  IoCm  The  Money  Store  Financial 
Co.  Inc.  The  Money  Store/Georgia  Inc. 
The  Money  Store  Home  Equity  Corp.. 
The  Money  Store/Kentucky  Inc.  The 
Money  Store/Maine  Inc  The  Money 
Store/Maryland  Inc  The  Money  Store/ 
Massachusetts  Inc.  The  Money  Store/ 
New  Hampshire  Inc..  The  Money  Store/ 
North  Carolina  Inc.,  The  Money  Store/ 
Rhode  Island  Inc.,  The  Money  Store/ 
Vermont  Inc,  M  Mortgage  Inc  and  The 
Money  Store/Michigan  Inc  their 
successors  and  assigns,  and  their 
officers,  agents,  subsidiaries, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  extension  of  credit  to  any 
consumer  primarily  for  personal,  family 
or  household  purposes  (hereinafter 
referred  to  as  "consumer  credit"),  which 
credit  is  subject  to  a  finance  charge  or 
payable  by  written  agreement  in  more 
than  four  installments,  do  forthwith 
cease  and  desist  from  failing  to  disclose 
clearly,  conspicuously  and  accurately 
the  dollar  amount  the  credit  will  cost  the 
consumer  and  the  cost  of  credit 
expressed  as  a  yearly  rate  as  required 
by  section  128(a)(3)-(4)  of  the  Truth  in 
Lending  Act,  15  U.S.C.  1638(a)(3)-(4), 
and  S  S  228.18(d)-(e)  and  228.22  of 
Regulation  Z.  12  CFR  226 18(d)-(e)  and 
226.22,  and  from  failing  to  use  the  term 
"finance  charge"  to  describe  the  dollar 
amount  the  credit  will  cost  and  the  term 
"annual  percentage  rate"  to  describe  the 
cost  of  credit  expressed  as  a  yeariy  rale, 
as  required  by  section  128(a)(3)-(4)  of 
the  Truth  in  Lending  Act.  15  U.S.C. 
1638(a)(3)-(4).  and  §  226.18(d)-(e)  of 
Regulation  Z,  12  CFR  228.18(dHe)- 

IL 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  subsidiaries, 
representatives  and  employees.  In 
connection  with  the  extension  of 
consumer  credit,  which  credit  is  subject 
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to  a  finance  charge  or  payable  by 
written  agreement  in  more  than  four 
installments,  do  forthwith  cease  and 
desist  from  failing  to  disclose  clearly, 
conspicuously  and  accurately  the 
number,  amounts,  and  timing  of 
payments  scheduled  to  repay  the 
obligation,  as  required  by  section 
128(a](6)  of  the  Truth  in  Lending  Abt,  15 
U.S.C.  1638(a)(6),  and  S  226.18(g)  of 
Regulation  Z,  12  CFR  226.18(g). 

III. 

//  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  subsidiaries, 
representatives  and  employees,  in 
connection  with  the  extension  of 
consumer  credit,  which  credit  is  subject 
to  a  finance  charge  or  payable  by 
written  agreement  in  more  than  four 
installments,  do  forthwith  cease  and 
desist  from  failing  to  make  all 
disclosures  in  accordance  with  section 
128  of  the  Truth  in  Lending  Act,  15 
U.S.C.  1638,  and  §§  228.17  and  228.18  of 
Regulation  Z,  12  CFR  226.17  and  226.18. 

IV. 

//  is  further  ordered  that  as  used  in 
this  order  "365/360  method"  refers  to 
amortization  of  a  credit  extension  by 
applying  l/360th  of  the  annual  rate  of 
interest  to  the  balance  of  the  credit 
extension  during  each  of  the  calendar 
days  of  the  year,  "360/360  method" 
refers  to  amortization  of  a  credit 
extension  assuming  12  equal  months  of 
30  days  and  applying  1 /360th  of  the 
annual  interest  rate  to  each  of  those 
days,  and  "365/365  method"  refers  to 
amortization  of  a  credit  extension  by 
applying  l/365th  of  the  annual  rate  of 
interest  to  the  balance  of  the  credit 
extension  during  each  of  the  calendar 
days  of  the  year. 

V. 

It  is  further  ordered  that,  within  thirty 
days  of  the  date  at  service  of  this  order, 
respondents  and  their  successors  and 
assigns  shall  make  adjustments  for  each 
of  their  customers  who  received  an 
extension  of  consumer  credit  that  was 
amortized  for  at  least  some  period  of 
time  using  the  365/360  method,  that  was 
not  extinguished  before  February  20, 
1990,  and  on  which  disclosures  of 
finance  charges  did  not  take  into 
account  the  effect  that  the  use  of  the 
365/360  method  would  have  in 
increasing  the  finance  charges.  The  total 
adjustments  for  all  these  customers  shall 
be  $1,112,000,  and  the  adjustment  for 
each  customer  shall  be  in  the  same 
proportion  to  the  total  adjustment  of 
$1,112,000  as  the  number  calculated  for 
each  such  customer,  based  on  appendix 
A's  formula,  is  to  the  sum  of  the 


numbers  calculated  for  all  such 
customers,  based  on  appendix  A's 
formula. 

VI. 

//  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  subsidiaries, 
representatives  and  employees,  do 
forthwith  cease  and  desist  from  using 
the  365/360  method  to  amortize  the 
extensions  of  consumer  credit  in  which 
disclosures  of  Hnance  charges  were 
made  that  did  not  take  into  account  the 
effect  that  the  use  of  the  365/360  method 
would  have  in  increasing  the  fmance 
charges,  and  that  respondents,  their 
successors  and  assigns,  and  their 
officers,  agents,  subsidiaries, 
representatives  and  employees,  shall 
use  in  place  of  the  365/360  method  in 
amortizing  those  extensions  of  consumer 
credit  either  the  360/360  method  or  the 
365/365  method. 

//  is  further  ordered  that  respondents 
and  their  successors  and  assigns  shall 
make  adjustments  pursuant  to  this  order 
by  mailing  a  check  in  the  amount  of  the 
adjustment  due  to  the  current  or  last 
known  address  of  each  customer  who  is 
to  receive  an  adjustment  under 
paragraph  V  unless  the  customer  is 
delinquent  in  his  or  her  loan  payments. 
If  the  customer  is  delinquent,  the 
amount  of  the  adjustment  shall  be 
credited  to  the  customer's  account.  For 
purposes  of  this  order,  respondents  shall 
not  be  required  to  make  adjustments 
where  the  amount  of  the  adjustment  is 
less  than  one  dollar.  The  checks  mailed 
to  customers  shall  be  accompanied  by 
one  of  two  letters.  If  the  credit  extension 
to  the  customer  has  not  expired,  the 
following  letter  shall  be  used: 

Dear  Customer 

We  have  enclosed  a  check  for  you  because 
you  may  have  been  charged  more  interest  on 
your  loan  with  The  Money  Store  than  you 
were  told.  The  Money  Store  has  voluntarily 
agreed  to  an  order  by  the  Federal  Trade 
Commission  that  requires  the  enclosed 
amount  be  sent  to  you.  This  check  is  yours  to 
keep  and  use  as  you  desire.  You  may  wish  to 
use  the  enclosed  amount  to  reduce  the 
balance  of  your  loan.  If  you  wish  to  use  the 
check  to  reduce  your  loan  balance,  please 
endorse  the  check,  write  above  your 
endorsement  "Pay  to  the  order  of  The  Money 
Store",  and  return  the  check  to  the  address 
stated  t>elow  along  with  your  next  scheduled 
payment. 

[Address  to  be  inserted) 
if  you  do  not  wish  to  use  the  check  to  reduce 
your  loan  balance,  you  may  cash  it  as  you 
would  any  other  check. 

If  you  should  have  any  questions  about  this 
letter,  please  call  (Name  of  an  Employee  of 
The  Money  Store  Inc.  to  be  inserted)  at  the 
following  toll  free  number  (Number  to  be 
inserted).  Thank  you  for  your  attention. 


Very  truly  yours. 
The  Money  Store. 

if  the  credit  extension  to  the  customer 

has  expired,  the  following  letter  shall  be 

used: 

Dear  Former  Ciistomer 

We  have  enclosed  a  check  for  you  because 
you  may  have  l>een  charged  more  interest  on 
your  past  loan  with  The  Money  Store  than 
you  were  told.  The  Money  Store  has 
voluntarily  agreed  to  an  order  by  the  Federal 
Trade  Commission  that  requires  the  enclosed 
amount  be  sent  to  you.  This  check  is  yours  to 
keep  and  use  as  yon  desire. 

If  you  should  have  any  questions  about  this 
letter,  please  call  (Name  of  l^n  Employee  of 
the  Money  Store  Inc.  to  be  inserted)  at  the 
following  toll  free  number  (Number  to  be 
inserted).  Thank  you  for  your  attention. 

Very  truly  yours. 
The  Money  Store. 

In  the  case  of  customers  who  are 
delinquent  in  their  loan  payments  and 
whose  adjustments  are  made  by  account 
credits,  the  following  letter  shall  be 
mailed  to  the  customer  at  the  time  the 
adjustment  is  made  along  with  a  receipt 
indicating  the  customer's  name,  loan  or 
accoimt  number,  and  the  amount  of  the 
adjustment  credited  to  the  customer's 
account: 

Dear  Customer 

We  have  enclosed  a  receipt  stating  an 
amount  that  has  been  credited  to  your  loan 
account  with  The  Money  Store  because  you 
may  have  been  charged  more  interest  on  your 
loan  than  you  were  told.  The  Money  Store 
has  voluntarily  agreed  to  an  order  by  the 
Federal  Trade  Commission  that  required  this 
credit  be  made;  this  has  reduced  the  amount 
you  owe  on  your  loan. 

If  you  should  have  any  questions  about  this 
letter,  please  call  [Name  of  an  Employee  of 
The  Money  Store  Inc.  to  be  I'nserted)  at  the 
following  toll  free  number  [Number  to  be 
inserted).  Thank  you  for  your  attention. 

Very  truly  yours. 
The  Money  Store. 

Each  envelope  containing  a  letter  to  a 
customer  pursuant  to  this  paragraph 
shall  bear  the  following  legend  in  red,  14 
point  print  on  its  face:  IMPORTANT 
NOTICE  OF  INTEREST  REFUND 
ENCLOSED. 
VIII. 

//  is  further  ordered  that,  to  the  extent 
checks  mailed  under  this  order  are  ^ 

returned  as  undeliverable  or  are  not 
cashed  within  one  hundred  and  forty 
days  of  the  date  of'service  of  this  order, 
respondents  and  their  successors  and 
assigns  shall  make  a  certified  check 
payable  to  the  Federal  Trade 
Commission  for  an  amount  equal  to  the 
total  of  the  checks  that  have  been 
returned  as  undeliverable  and  the 
checks  that  have  not  been  cashed  and 
shall  deliver  that  certified  check  to  the 
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following  person  and  address  within 
two  hundred  days  of  the  date  of  service 
of  this  order  William  S.  Sanger, 
Associate  Director  for  Enforcement. 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission/S-4631,  6lh  and 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20580. 

At  the  time  of  delivering  the  certified 
check,  respondents  shall  also  deliver  to 
the  foregoing  person  a  list,  in  both  hard 
copy  and  computer  readable  form,  of  the 
names  and  addresses  of  each  customer 
whose  account  was  credited  under 
paragraph  VII  and  of  each  customer  to 
whom  the  respondents  mailed  a  check 
under  paragraph  VII.  As  to  each 
customer  whose  account  was  credited, 
the  list  shall  indicate  the  amount  of  the 
credit.  As  to  each  customer  who  was 
mailed  a  check,  the  list  shall  indicate  the 
amount  of  the  check  mailed  to  that 
customer  and  whether  the  check  was 
cashed.  Customers  who  were  mailed  a 
check  that  was  not  cashed  shall  be 
listed  separately.  The  Commission  in  its 
sole  discretion  shall  determine  whether 
the  amount  of  money  remaining 
undistributed  is  sufficient  to  make 
practical  further  distribution  of 
adjustments  by  the  Commission  to 
customers.  If  the  Commission 
determines,  at  any  time,  that  further 
distribution  of  adjustments  is 
impractical,  any  remaining  undistributed 
funds  shall  be  sent  to  the  U.S.  Treasury. 

IX. 

//  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  subsidiaries, 
representatives  and  employees,  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Comipission  all  records  that  will 
demonstrate  compliance  with  the 
requirements  of  this  order. 

X. 

//  is  further  ordered  that  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  subsidiaries, 
representatives  and  employees,  shall 
distribute  a  copy  of  this  order  to  each  of 
their  officers. 

XI. 

It  is  further  ordered  that  respondents 
and  their  successors  and  assigns  shall 


notify  the  Commission  at  least  thirty 
days  prior  to  any  proposed  change  such 
as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
changes  in  respondents,  their  successors 
and  assigns  that  may  affect  compliance 
obligations  arising  out  of  this  order. 

XII. 

//  is  further  ordered  that  respondents 
and  their  successors  and  assigns  shall, 
within  two  hundred  days  after  the  date 
of  service  of  this  order,  and  at  such 
other  times  as  the  Federal  Trade 
Commission  may  by  written  notice 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  in  which  they  have  complied 
with  this  order,  including,  but  not 
limited  to,  a  full  accounting  of  the 
customers  to  whom  adjustments  have 
been  made  and  the  amounts  of  such 
adjustments. 

Appendix  A 

The  number  calculated  for  each  customer 
described  in  paragraph  V  of  the  Order  shall 
be  calculated  using  the  following  formula: 
Number=Px|A+BxC)  where 
A=(H-si)"-(l  +  i)* 


B= 


(1-t-i)^ 

(i+ir-1 


(l+8i)»-li 


:=(i+i)--i-[ j 

Annual  interest  rate  on  promissory  note 
_     evidencing  credit  extension  to  customer 


i  = 


12 


n  =  Number  of  payments  made  by  customer 

through  August  1990 
P= Beginning  principal  amount  of  customer's 

credit  extension 


S= 


365 


360 


T=Term  of  customer's  credit  extension 
expressed  as  a  number  of  months 
The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  The 
Money  Store  Inc..  The  Money  Store,  The 
Money  Store/California  Inc.,  The  Money 
Store/Connecticut  Inc..  The  Money 


Store/D.C.  Inc.,  The  Money  Store/ 
Delaware  Inc..  The  Money  Store/Empire 
State  Inc..  The  Money  Store  Financial 
Co.  Inc.,  The  Money  Store /Georgia  Inc., 
The  Money  Store  Home  Equity  Corp.. 
The  Money  Store/Kentucky  Inc.,  The 
Money  Store/Maine  Inc.,  The  Money 
Store/Maryland  Inc.,  The  Money  Store/ 
Massachusetts  Inc.,  The  Money  Store/ 
New  Hampshire  Inc.,  The  Money  Store/ 
North  Caralina  Inc.,  The  Money  Store/ 
Rhode  Island  Inc..  The  Money  Store/ 
Vermont  Inc.,  M  Mortgage  Inc..  and  The 
Money  Store/Michigan  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that 
respondents  have  violated  sections  106. 
107  and  126  of  the  Truth  in  Lending  Act. 
as  amended,  15  U.S.C.  1605, 1606,  and 
1638,  and  §§  226.17.  226.18  (d)  and  (g), 
and  226.22  of  Regulation  Z,  as  amended. 
12  CFR  226.17,  226.18  (d),  (g),  and  226.22. 
and  section  5  of  the  Federal  Trade 
Commission  Act,  as  amended.  IS  U.S.C. 
45,  in  the  course  of  extending  consumer 
credit.  Specifically,  the  complaint 
alleges  that  respondents  disclosed 
payment  schedules  to  consumers  that 
were  insufficient  to  fully  repay  loans 
made  by  them.  This  was  the  result  of 
respondents'  use  of  the  360/360  method 
or  a  similar  method  to  compute  the 
payment  schedules  that  were  given  to 
each  consumer  when  respondents 
afterwards  frequently  amortized  their 
loans  using  the  365/360  method 
according  to  the  complaint.  In  addition, 
the  complaint  alleges  that  respondents 
disclosed  understated  finance  charges 
and  annual  pereentage  rates  to 
consumers. 

The  proposed  consent  order  requires 
the  respondents  to  make  a  total  of    • 
$1,112,000  in  adjustments  to  customers 
whose  extensions  of  credit  from 
respondents  were  amortized  using  the 
undisclosed  method.  The  proposed 
consent  order  provides  that  the 
respondents  shall  mail  letters  to 


^^- 


59946 


Regiaig  /  VoL  5a  Wa  228  /  Tuesday.  November  26.  1991  /  Notices 


customers  who  aie  to  receive 
adiuatments  mder  the  ofder.  The  letters 
will  explain  that  the  adptstmenta  are 
being  made  because  the  customers  laay 
have  been  charged  more  interest  an 
their  kians  with  respondents  than  they 
were  told.  In  addition,  the  proposed 
consent  requires  that  to  the  extent 
edjustment  checks  are  returned  as 
undeltverable  or  go  uncashed  by 
respondents'  customers,  tbat 
respondents  shall  deliver  a  certified 
check  for  the  total  amount  of  such 
checks  to  the  Commission.  The  order 
provides  that  the  Conunissioo  shall 
decide  either  to  redistribute  leftover 
funds  to  consumers  or  to  send  the 
remainder  to  the  U.S.  Treasury. 

The  proposed  consent  order  also 
prohibits  respondents  from  continuing  to 
ose  the  365/360  method  on  the  loons 
invoived  in  this  complaint.  Instead,  the 
proposed  consent  order  requires  that 
respondents  use  the  360/360  method  or 
the  366/365  method  in  amortizing  the 
remainder  of  these  loans,  ia  addition. 
the  proposed  consent  order  requires 
compliance  with  specific  disclosure 
requirements  of  the  Truth  in  Lending  Act 
and  Regulation  Z  inchiding.  but  not 
hmited  to,  those  concerning  payment 
schedules.  Rnance  charges,  and  annual 
percentage  rates. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  inlerpretatioB  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  lenns. 
Banjonio  L  BaoMii, 
Acting  SecreUuy. 

|FR  Doc.  »-2D»  Piled  11-2S-«U  1.-45  am| 
StUJN«  COBS  a9»-«f-« 


IDkt  C-3350I 

Nintendo  of  America  hie;  ProMMted 
Trade  Practices,  and  Affirmative 
Coi  I  ective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTio*c  Consent  order. 

SUMMARY-,  la  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  coospetitton.  Ibis  consent 

order  prohibits,  among  other  things,  a 
Redmond,  WA.  based  corporation  from 
Hxing  the  prices  at  which  its  dealers 
advertise  and  sell  Nintendo  home  video- 
game hardware  to  consumers.  In 
addition,  the  consent  order  requires  the 
respondent  to  mail  a  letter  to  all  of  its 
dealers  advising  them  of  the  order  and 
that  they  can  advertise  and  sell  the 
products  at  any  price  without  adverse 
action  by  Nintendo. 


DATES:  Complaint  and  Order  issued 

NQfvemberl4.1»l.> 

FOR  FURTMCR  HrOMMTION  COirrACT:  L 

Barry  Costilo.  FTC/S-2S27,  Washmgton. 
DC  2068a  (202)  326-2748. 
SUPPLEMBITAflY  IMfOWMATTOW:  On 
Thm^ay,  April  18. 1991.  there  was 
pubtfshed  in  the  Federri  Register,  5fl  nt 
15883.  a  proposed  cortsent  agreement 
w;ith  analysis  In  the  Matter  of  Nintendo 
of  America  Inc..  for  the  purpose  of 
soliciting  poblic  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
whicf>  to  snbmit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  TTie  Commission 
has  ordered  tf»e  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  Hs  jurisdictional 
frndings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Slat.  721;  IS  U.S.C.  46.  Intcrprats  or 

applies  sec.  &,  as  StaL  719i  as  amcBded;  IS 

U.S.C  4&) 

BenjamiB  L  BsoMB^ 

Acting  Secretary. 

(FR  Doc.  91-28394  Filed  11-25-91;  8:45  ami 

KLUNQ  COOC  STSO-OI.!! 


(File  No.  882  3134] 

Slender  You,  Inc,  et  aL;  Proposed 
Consent  Agreement  With  Anatysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACnOMT  Proposed  Consent  Agreement. 

summary:  In  scttlemeot  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 

methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Tennessee 
company  and  its  officers  from  making 
false  and  misleading  representations 
regarding  the  weight  loss  and  physical 
fitness  benefits  of  any  exercise  devices 
and  diet  or  fitness  programs,  and  would 
require  the  respondents  to  have 
competent  and  reliable  scientific 
evidence  to  substantiate  such  claims  at 
the  time  they  are  disseminated. 

DATES:  Comments  must  be  received  on 
or  before  January  27. 1992. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 


'  Copies  of  the  Complaint  and  the  Decition  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  eth  Streets  S 
Pennsylvania  Avenue.  NW..  Washington.  DC  20580. 


room  150. 6th  St.  and  Pa.  Ave  NW., 
Washington,  DC  20680L 

FOR  FURTHER  WFORMATIOW  CONTACT: 

Theresa  McCrew  or  Thomas  Jefferson. 
Chicago  Regional  Office,  Federal  Trade 
Commission.  55  East  Monroe  St.,  svute 
1437,  Chicago.  IL.  60G03.  (312)  353-4423. 
SUPfLEMCNTARY  INFORMATION:  Pursuant 
to  section  6(f]  of  the  Federal  Trade 
Conamisston  Act,  38  Stat.  7Z1. 15  U.SX:. 
46  and  S  2M  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  cfMitaining  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubbc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commissioa  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6Kii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(bK6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  I>estsf 

In  the  matter  of  Slender  Yool  Itk:.,  a 
corporation,  and  Diane  K.  Clark  and 
Robert  E.  Clark,  individually,  and  aa 
officers  of  the  corporation. 

The  Federal  Ti^de  Commissicm 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Slender 
You.  Inc..  and  Diane  K.  Clark  and  Robert 
E.  Clark,  individually  and  as  officers  of 
Slender  You.  Inc..  and  it  no^  appearing 
that  Slender  Yoo,  bic..  and  Diane  K. 
Clerk  and  Robert  E.  Clark,  hereinafter 
sometimes  referred  to  as  proposed 
respondents,  are  willing  to  enter  info  an 
agreement  containing  an  order  to  cease 
and  desist  hmn  the  ose  of  the  acts  and 
practices  being  investigated. 

It  is  Hereby  Agreed  by  and  between 
Slender  You.  Inc.,  and  Diane  K.  Clark 
and  Robert  E.  Clark,  individually  and  as 
officers  of  Slender  You,  Inc  and  their 
counsel,  and  counsel  fas  the  Federal 
Trade  Commission  that:  . 

1.  Proposed  respondent  Sleitder  Yoo. 
Inc  hereinafter  referred  to  as  the 
corporation,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Indiana  with  its  principal  office  and 
place  of  business  at  334  Industrial 
Parkway.  Crossville.  Tennessee  38555. 

2.  Proposed  respondents  Diane  K. 
Clark  and  Robert  E.  Clark  are  officers  of 
the  corporate  respondent  named  herein. 
They  have  formulated,  directed  and 
controlled  the  acts  and  practices  of  the 
corporation,  including  all  the  acts  and 
practices  set  forth  in  the  complaint 
accompanying  this  agreement.  Their 
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address  is  the  same  as  that  of  the 
corporate  respondent. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  (he  draft 
of  the  complaint  here  attached. 

4.  Proposed  respondents  waive:  a. 
Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  the  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
justice  Act 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached.  • 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  Mrithin  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed  to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 


Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

6.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
fully  complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definition 

For  the  purpose  of  this  Order,  the 
following  definition  shall  apply: 

Passive  Exercise  Machine  means  any  n.,^ 
motorized  table,  equipment  or  device  / 
that  supports  body  weight  and  is  / 

capable  of  continuously  moving  isolated 
groups  of  muscles  through  a  range  of 
motion  in  a  manner  requiring  little  or  no 
effort  by  the  user.  For  purposes  of  this 
order  a  passive  exercise  machine  shall 
include  such  devices  known  or  referred 
to  as  toning  tables,  motorized 
calisthenics  tables  or  any  other  device 
of  substantially  the  same  construction, 
design  or  operation. 

I 

//  is  Ordered  that  respondents  Slender 
You.  Inc..  a  corporation,  its  successors 
and  assigns,  and  Diane  K.  Clark  and 
Robert  E.  Clark,  individually  and  as 
officers  and  directors  of  Slender  You. 
Inc.,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  advertising, 
offering  for  sale,  selling  or  distributing  of 
any  passive  exercise  machine  in  or 
affecting  commerce,  as  "commerce"  Is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  that  use  of  any  such 
machine  in  a  manner  requiring  little  or 
no  effort  by  the  user 

a.  Reduces  or  helps  to  reduce  overall 
body  fat  or  body  fat  in  any  particular 
areas  of  the  human  body. 

b.  Results  in  or  contributes  to  inch 
loss  or  weight  loss  or  the  reduction  of 
any  particular  part  of  the  human  body. 


c.  Tones  or  firms  human  tissue 
including  muscle  in  a  normal  healthy 
individual. 

d.  Removes  or  eliminates  cellulite  or 
any  other  form  of  subcutaneous  body 
fat. 

e.  Flushes  out  or  contributes  to  the 
removal  of  fat  including  acid  waste, 
toxic  waste  or  any  other  bodily  waste 
from  an  individual's  body  system. 

f.  Provides  health  or  physical  fitness 
benefits  similar  or  superior  to  those 
provided  by  rigious  forms  of  exercise  for 
normal  healthy  individuals. 

II 

/( is  Further  Ordered  that  respondents 
Slender  You.  Inc..  a  corporation,  and 
Diane  K.  Clark  and  Robert  E.  CUrk. 
individually  and  as  officers  of  the 
corporation,  their  successors  and 
assigns,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  advertising, 
offering  for  sale,  selling  or  distributing  of 
any  passive  exercise  machine  or  any 
fitness  or  diet  program  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  that  use  of  any  such 
machine  or  program: 

1.  Reduces  or  helps  to  reduce  overall 
body  fat  or  body  fat  in  any  particular 
area  of  the  human  body: 

2.  Results  in  or  contributes  to  inch  loss 
or  weight  loss  or  the  reduction  of  any 
particular  part  of  the  human  body: 

3.  Tones  or  firms  human  tissue 
including  muscle: 

4.  Removes  or  eliminates  cellulite  or 
any  other  form  of  subcutaneous  body 
fat: 

5.  Flushes  out  or  contributes  to  the 
removal  of  fat  inducing  acid  waste,  toxic 
waste  or  any  other  bodily  waste  from  an 
individual's  body  system:  or 

6.  Provides  health  or  physical  fitness 
benefits  similar  or  superior  to  those 
provided  by  rigorous  forms  of  exercise.   " 
unless  at  the  time  of  making  such 
representation,  they  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  For  purposes  of  the 
Order,  for  any  test,  analysis,  research, 
study  or  other  evidence  to  be 
"competent  and  reliable,"  the  test 
analysis,  research,  study,  or  other 
evidence  shall  be  conducted  and 
evaluated  in  an  cbjective  manner  by 
persons  qualified  to  do  so.  using 
procedures  generally  accepted  in  the 
relevant  profession  to  yield  accurate 
and  reliable  results. 
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B.  Representing,  directly  or  by 
implication,  that  any  consumer 
endorsement  or  testimonial  in  favor  of 
any  such  machine  or  program  represents 
the  typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
machine  or  program  unless  such  is  the 
case. 

UI 

//  is  Further  Ordered  that  respondents 
shall  for  at  least  three  (3)  years  after  the 
date  the  representation  is  last 
disseminated,  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  Order. 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence, 
including  consumer  complaints,  in  their 
possession  or  control  that  contradict, 
qualify  or  call  into  question  any 
representation  covered  by  this  Order. 

C.  A  copy  of  each  non-identical  form 
of  promotional  material  disseminated  by 
respondents. 

rv. 

//  is  Further  Ordered  that  respondents 
shall  for  at  least  three  (3)  years  after  the 
date  of  service  of  this  Order,  maintain 
and  upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying  records  of  the 
name  and  last  known  address  of  each 
dealer,  distributor,  purchaser  or  lessee 
for  commercial  use  of  respondents' 
passive  exercise  machine,  along  with  a 
copy  of  any  training  manuals  or  other 
training  material  disseminated  to  such 
persons. 


It  is  Further  Ordered  that  respondents 
shall: 

A.  Within  sixty  (60)  days  after  the 
date  of  service  of  this  Order  send  via 
Certified  mail  with  return  receipt,  a  copy 
of  this  Order  to  the  last  known  name 
and  address  of  each  person  or  firm  that 
is  a  current  or  former  Slender  You  salon 
operator  or  dealer,  and  to  each 
purchaser  of  Slender  You  equipment, 
and  that  respondents  shall  maintain  for 
three  (3)  years  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
each  such  return  mail  receipt,  as  well  as 
a  list  of  the  names,  addresses  and  phone 
numbers  of  those  parties  to  whom 
respondents  distributed  a  copy  of  this 
Order. 

B.  Distribute  a  copy  of  this  Order  to 
each  of  respondents'  current  officers, 
agents,  representatives  or  employees 
who  are  engaged  in  the  preparation  of 


advertisements  or  other  promotional 
materials,  or  any  training  or 
instructional  materials,  for  passive 
exercise  machines. 

VI. 

//  is  Further  Ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

VH. 

//  is  Further  Ordered  that  the 
individual  respondents  named  herein 
shall  for  a  period  of  5  years  from  the 
date  of  service  of  this  Order,  promptly 
notify  the  Commission  of  the 
discontinuance  of  their  present  business 
or  employment  and  of  their  affiliation 
with  a  new  business  or  employment 
whose  activities  include  the 
manufacture,  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
passive  exercise  machines  and  of  their 
affiliation  with  any  new  business  or 
employment  in  which  their  own  duties 
and  responsibilities  involve  the 
manufacture,  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
passive  exercise  machines,  with  each 
such  notice  to  include  the  respondents' 
new  business  address  and  a  statement 
of  the  nature  of  the  business  or 
employment  in  which  respondent  is 
newly  engaged,  as  well  as  a  description 
of  respondents'  duties  and 
responsibilities  in  connection  with  the 
business  or  employment. 

VUI. 

It  is  Further  Ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Slender  You,  Inc., 
Robert  E.  Clark,  and  Diane  K.  Clark. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days. 


the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising  for  a 
passive  exercise  device  commonly 
referred  to  as  continuous  passive  motion 
(CPM)  tables  or  toning  tables.  The 
Commission's  complaint  charges  that 
the  respondents'  advertisements 
contained  false,  misleading,  and 
unsubstantiated  representations 
concerning  the  ability  of  CPM  tables  to 
provide  normal  healthy  individuals  with 
weight  loss  and  physical  fitness  benefits 
similar  or  superior  to  those  provided  by 
rigorous  forms  of  exercise.  The 
complaint  also  alleges  that  the 
respondents  represented  that  consumers 
could  achieve  weight  loss,  inch  loss, 
cellulite  removal,  and  physical  fitness 
benefits  with  little  or  no  physical 
exertion  by  the  user  as  a  result  of  the 
passive  exercise  provided  by  CPM 
tables.  In  addition,  the  complaint  alleges 
that  the  respondents  represented  that 
they  possessed  and  relied  upon  a 
reasonable  basis  for  the  representations 
made  in  their  advertisements.  Finally, 
the  complaint  alleges  that  respondents 
represented  that  various  consumer 
testimonials  and  endorsements  reflected 
the  experiences  of  typical  consumers  in 
terms  of  weight  loss  and  inch  loss  after , 
using  the  machines. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  The 
proposed  order  also  extends  to  any 
other  representations  made  by  the 
respondents  and  to  all  passive  exercise 
machines  and  devices,  including  CPM 
tables,  and  to  any  diet  or  fitness 
programs. 

Part  I  of  the  proposed  consent  order 
prohibits  the  respondents  from  making 
certain  false  and  misleading 
representations  regarding  the  ability  of 
passive  exercise  machinss  to  provide 
weight  loss  and  physical  fitness 
benefits.  Part  II  of  the  proposed  order 
requires  the  respondents  to  have 
competent  and  reliable  scientific 
evidence  to  substantiate  any  weight  loss 
or  physical  fitness  claims  at  the  time 
they  are  disseminated.  In  addition,  part 
II  prohibits  the  respondents  from  using 
consumer  endorsements  and 
testimonials  to  represent  that  the 
experience  characterized  in  an 
endorsement  or  testimonial  is  typical  of 
that  which  ordinary  members  of  the 
public  would  experience  when  using  any 
passive  exercise  machine  or  any  fitness 
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or  diet  program  when  such  is  not  the 
case. 

The  remaining  parts  of  the  proposed 
consent  order  requires  the  respondents 
to  maintain  materials  relied  upon  to 
substantiate  claims  covered  by  the 
order,  to  distribute  copies  of  the  order  to 
certain  company  officials  and 
employees  and  to  current  or  former 
salon  operators,  distributors,  or 
purchasers,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
and  file  one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 
Benjamin  L  Bannan. 
Acting  Secretary. 

|FR  Doc.  91-28391  Filed  11-2S-«1:  MS  am] 
MJJM  cooc  t7fO-ei-ll 


(DM.  C-3312] 

TAN  pIc;  Prohibited  Trade  Practicee 
and  Afflimattve  Corrective  Actiona 

agency:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

aUMMARY:  This  order  reopens  the 
proceedings  and  modifies  the  1990  order, 
regarding  the  divestiture  of  certain 
thinwall  engine  bearing  assets.  The 
Commission  has  determined  that  the 
potential  harm  to  respondent's  ability  to 
compete  outweighs  any  further  need  to 
require  a  divestiture  of  the  remaining 
VanAm  inventory. 

DATES:  Consent  order  issued  November 
6, 1990.  Modifying  order  issued 
November  13, 1991. 
row  PuirrHCR  inpoiimation  contact: 
Kenneth  Llbby,  FrC/S-2115. 
Washington.  DC  20580.  (202)  32&-2694. 
BUPm^MCNTAIIY  mFORMATION:  In  the 
Matter  of  T&N  pic.  The  prohibited  trade 
practices  and/or  corrective  actions  as 
set  forth  at  55  FR  51775,  are  changed  and 
deleted,  in  part,  as  noted  in  the  order 
that  follows. 

(Sec  6, 38  Stat  721: 15  U.S.C  46.  Interpret  or 
apply  sec.  5,  38  Stat.  719.  at  amended:  sec  7, 
38  Stat.  731,  as  amended:  IS  U.S.C.  45. 18) 

Commissioners:  Janet  D.  Steige^  Chairmaa* 
Mary  L  Azcuenaga:  Deborah  K.  Owen: 
Roscoe  B.  Starek  III:  Dennis  A.  Yao. 

Older  Reopaning  rinnwliiig  and  Modifying 
Otdar 

On  September  24, 1991,  respondent  TAN 
pic  ('T&N"|  filed  a  "Request  for  Confirmation 
that  T&N  has  Discharged  iU  Obl^tioo  to 


Divest  the  Thinwall  Engine  Bearing  Assets  or, 
in  the  Alternative,  to  Reopen  the  Proceeding 
and  Modify  the  Consent  Order"  ("Request") 
pursuant  to  Section  5(b)  of  the  Federal  Trade 
Commission  Act  IS  IJ.S.C.  4S(b).  and  Rule 
2  51  of  the  Commission's  Rules  of  Practice.  16 
CFR  251.  T&N  seeks  acknowledgement  that  it 
has  fully  complied  with  its  obligations  under 
Paragraph  Hi  of  the  Consent  Order  In  Docket  < 
No.  C-3312  ("Order")  to  divest  the  thinwall 
engine  bearing  assets  or,  in  the  altemative,  a 
modirication  of  Paragraph  LlO(a)  of  the  Order 
to  relieve  it  of  any  further  divestiture 
obligations  under  Paragraph  IIL 

Paragraph  UI  of  the  Order  requires  T&N  to 
divest  the  "thinwall  engine  bearing  assets" 
by  November  21. 1991.  Paragraph  1.10(a) 
defines  the  term  "thinwall  engine  bearing 
assets"  to  Include,  among  other  things: 

All  assets  relating  to  the  sale,  marketing 
and  distribution  of  bearings  for  U.S.  gasoline 
engine  applications  manufactured  by 
Vandervell  directed  to  the  U.S.  aftermarket 
that  are  based  at  VanAm't  facility  in  Tucker. 
Georgia,  including,  but  not  limited  to,  all 
customer  lists,  inventory  (to  be  repackaged  In 
plain  boxes),  and  assignment  of  the  building 
lease  and  all  agreements  with  sales  agencies 
and  fee  warehouses,  excluding  any 
trademarks  or  trade  names[.| 

To  date  T&N  has  received  Commission 
approval  for  a  divestiture  to  Automotive 
Components  Limited  ("ACL")  of  all  the 
thinwall  engine  bearing  assets  required  to  be 
divested,  with  the  exception  of  part  of  the 
VanAm  Inventory. 

T&N  asserts  that  the  language  and  purpose 
of  the  Order  do  not  require  It  to  divest  all  the 
VanAm  inventory.  T&N  asserts  that  where 
the  Order  requires  the  divestiture  of  "all"  of  a 
particular  asset  it  uses  the  word  "all." 
Paragraph  1.10(a)  does  not  call  for  the 
divestiture  of  "all  inventory."  In  addition. 
T&N  urges  that  requiring  the  divestiture  of 
the  remaining  VanAm  inventory  would  be 
inconsistent  with  the  Commission's 
unconditional  approval  of  the  divestiture  to 
ACL  The  Commission  notified  T&N  by  letter 
dated  January  30, 1991.  that  It  had  approved 
the  divestiture  to  ACL  That  letter  did  not 
explicitly  require  T&N  to  take  any  further 
action  to  satisfy  its  obligation  under 
Paragraph  III.  Furthermore.  T&N  notes  that  at 
the  time  the  Commission  approved  the 
divestiture  to  ACL  the  Commission  was 
aware  of  the  fact  that  ACL  did  not  intend  to 
acquire  all  of  the  VanAm  inventory.  In  light 
of  the  above.  T&N  asserts  that  it  has 
complied  fully  with  Its  obligation  under 
Paragraph  ill  to  divest  the  thinwall  engine 
t>earing  assets. 

T&N's  arguments  are  not  persuasive.  The 
language  of  Paragraph  1.10(a)  cleariy  requires 
T&N  to  divest  all  of  the  VanAm  Inventory. 
T&N's  argument  Ignores  the  fact  that  the 
definition  at  paragraph  1.10(a)  begins  with  the 
language  "all  assets  relating  to  the  sale, 
marketing  and  distribution  of  bearing  for  U.S. 
gasoline  engine  applications  manufactured  by 
Vandervell  directed  to  the  U.S.  aftermarket 
that  are  based  at  VanAm's  facility  in  Tucker, 

Georgia "  (emphasis  added).  By  TftN's 

own  reasoning,  because  the  Order  expressly 
uses  the  word  "all"  it  requires  the  divestiture 
of  "all  assets."  The  definition  identifies  a 
number  of  assets,  such  as  customer  lists  and 


Inventory,  required  to  be  divested,  in 
enumerating  those  particular  assets  the 
definition  uses  the  language:  "including,  but 

not  limited  to "  (emphasis  added).  The 

particular  assets  enumerated  In  Paragraph 
1.10(a),  such  as  "all  customer  lists."  operate 
not  as  words  of  limitation,  but  rather  at 
words  to  describe  some  of  the  attelt 
included  within  the  universe  of  "all  assets." 
The  inventory  falls  within  this  universe,  and 
T&N  Is  required  to  divest  all  of  it 

Furthermore,  assuming  arguendo  that  Its 
construction  of  Paragraph  1.10(a)  it  correct' 
T&N  fallt  to  explain  what  part  of  the 
Inventory  it  is  required  to  divest.  The 
Commission  has  explicitly  stated  in  some 
orders,  for  example,  that  the  assets  in 
question  be  divested  at  the  election  of  the 
acquirer.  See  e.g..  Flowers  Industries.  Inc, 
Docket  No.  9148, 102  F.T.C  1700  (1963).  The 
Commission  hat  not  done  so  in  this  case. 

Finally.  T&N's  assertion  that  the 
Commission  should  have  attached  some 
condition  to  its  approval  of  the  divestiture  to 
ACL  Is  unfounded.  Nothing  in  the  order 
required  the  Commission  to  take  such  action 
in  the  event  T&N  chose  to  divest  something 
less  than  all  the  thinwall  engine  bearing 
assets.  The  Order  does  not  require  T&N  to 
divest  the  assets  to  a  tingle  acquirer.  The 
language  of  Paragraph  IIl(A)  itates  that  the 
divestiture  of  the  thinwall  assets  "shall  be 
only  to  an  acquirer  (or  acquirers)  that  receive 
the  prior  approval  of  the  Commission," 
(emphasis  added),  clearly  recognizing  the  fact 
that  the  divestiture  of  the  thinwall  engine 
bearing  assets  might  require  T&N  to  enter 
into  one  or  more  transactions.  Similariy,  the 
Commission  did  not  condition  its  approval  of 
the  divestiture  to  ACL  upon  T&N's  divestiture 
of  the  tri-metal  heavywall  engine  bearing 
assets  required  by  Paragraph  IV  of  the  Order. 
The  Commission  obviously  did  not  thereby 
relieve  T&N  of  iU  obligation  to  divest  those 
assets. 

Accordingly,  the  Commission  believes  that 
T&N  has  not  fulfilled  its  obligation  to  divest 
the  thinwall  engine  tearing  assets  and  will 
treat  T&N's  Request  as  a  petition  to  reopen 
and  modify  the  Order, 

T&N  asserts  that  it  would  be  in  the  public 
interest  to  reopen  and  modify  the  Order  to 
relieve  It  of  the  obligallon  to  diveat  the 
remaining  thinwall  engine  bearing  assets, 
T&N  has  not  requested,  and  the  Commission 
has  not  considered,  reopening  and 
modification  of  the  Order  on  the  basit  of 
changed  conditiont  of  fact  or  law.  Pursuant 
to  Rule  2.51.  the  Request  was  placed  on  the 
public  record  for  ten  days.  No  comments 
were  received. 

After  reviewing  respondent's  Request,  the 
Commission  has  concluded  that  the  public 
interest  warrants  reopening  the  Order  and 
modifying  the  language  of  Paragraph  1.10(a) 
to  relieve  T&N  of  any  further  obligation  to 
divest  thinwall  engine  bearing  assets. 

Reopening  and  Modification  of  a 
Commission  Ordered 

Section  S(b)  of  the  Federal  Trade 
Commission  Act  IS  U.S.C  45(b).  provides 
that  the  Commitsion  "shall  reopen"  an  order 
to  consider  whether  it  should  be  modified  if 
the  respondent  "makes  a  satisfactory 
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showing  that  changed  conditions  of  law  or 
fact  require  such  order  to  be  altered, 
modified,  or  set  aside  in  whole  or  in  part."  ' 
The  language  of  section  5(b)  plainly 
anticipates  that  (he  burden  is  on  the 
petitioner  to  make  satisfactory  showing  of 
changed  conditions  to  obtain  a  reopening. 
T&N  has  not  requested  relief  on  these 
grounds. 

The  Commission  may  also  modify  an  order 
when,  although  changed  circumstances 
would  not  require  reopening,  the  Commission 
determines  that  the  public  interest  requires 
such  action.  Respondents  are  invited  in 
requests  to  reopen  to  show  how  the  public 
interest  warrants  the  requested  modification. 
16  CFR  2.51(b).  In  the  case  of  a  request  for 
modiHcation  based  on  this  ground,  a 
petitioner  must  demonstrate  as  a  threshold 
matter  some  affirmative  need  to  modify  the 
order.  See  Damon  Corp..  Docket  No.  C-2916. 
L«(ler  to  |oel  E.  Hoffman.  Esq.  (March  Z4. 
2983)  (unpublished)  ("Damon  Letter"),  at  2. 
For  example,  it  may  be  in  the  public  interest 
to  modify  an  order  "to  relieve  any 
impediment  to  effective  competition  that  may 
result  from  the  order."  Damon  Corp.,  Docket 
No.  C-2916. 101  F.T.C.  692  (1983).  Once  this 
showing  of  need  is  made,  the  Commission 
will  balance  the  reasons  favoring  the 
requested  modiHcation  against  any  reasons 
not  to  make  the  modification.  See  Damon 
Letter  at  2;  see,  e.g..  Chevron  Corp..  Docket 
No.  C-3147. 105  F.T.C.  228  (1985)  (public 
interest  warrants  modincation  where 
potential  harm  to  respondent's  ability  to 
compete  outweighs  any  further  need  for  the 
order).  The  Commission  will  also  consider 
whether  the  particular  modiTication  sought  is 
appropriate  to  remedy  the  identified  harm. 
Damon  Letter  at  4. 

The  1980  amendment  to  section  S(b)  did  not 
change  the  standard  for  order  reopening  and 
modification,  but  "codified|d]  existing 
Commission  procedures  by  requiring  the 
Commission  to  reopen  an  order  if  the 
specified  showing  is  made,"  U.S.  Kep.  No.  96- 
500.  96th  Cong..  2d  Sess.  9-10  (1979).  and 
added  the  requirement  that  the  Commission 
act  on  petitions  to  reopen  within  120  days  of 
filing. 

The  Order  Should  Be  Opened  and  Modified 

T&N  has  demonstrated  an  affirmative  need 
to  modify  the  order.  Damon  Corp.,  supra. 
T&N  has  demonstrated  that  the  goals  of  the 
divestiture  have  been  achieved  and  that 
requiring  T&N  to  divest  the  remaining 
VanAm  inventory  could  create  an 
impediment  to  ACL's.  as  well  as  T&N's 
ability  to  compete  effectively. 

ACL  neither  wants  nor  needs  any 
additional  VanAm  inventory.  ACL  acquired 
from  T&N  the  exclusive  right  to  use  the 
VanAm  trademark  until  February,  1992.  and 
the  non-exclusive  right  to  use  the  trademark 


until  March,  1993.  ACL  acquired  the  rights  to 
the  VanAm  trademark  to  allow  it  to  enter  the 
market  in  an  orderly  fashion  and  to  establish 
its  presence  in  the  market  before  developing 
its  own  trademark.  Accordingly,  it  acquired 
sufficient  quantities  of  the  VanAm  inventory 
to  service  its  needs  for  that  period  of  time. 
The  order  as  currently  written,  however, 
requires  T&N  to  divest  all  of  the  VanAm 
inventory,  whether  or  not  ACL  wants  or 
needs  that  additional  inventory.  If  ACL, 
nonetheless,  acquired  the  additional 
inventory,  it  would  incur  costs  it  did  not 
anticipate  in  acquiring  the  rest  of  the  thinwall 
engine  bearing  assets,  which  could 
undermine  its  ability  to  compete. 

T&N  is  also  being  harmed  by  the  continued 
operation  of  the  Asset  Maintenance  and 
tmprovment  Agreement  ("Asset  Agreement"). 
The  Asset  Agreement  prohibit^  T&N  from 
integrating  the  McConnelsville  facility  it 
obtained  from  )P  Industries  into  its  other 
operations  until  it  has  accomplished  the 
divestitures  required  by  the  Order.*  T&N  has 
demonstrated  that  the  Asset  Agreement 
imposes  considerable  costs  on  its  operations 
and  limits  its  ability  to  respond  to  changes  in 
the  market,  thereby  reducing  its  ability  to 
compete  effectively. 

The  reasons  favoring  modification 
outweigh  any  reasons  for  retaining  the  Order 
as  written.  Requiring  T&N  to  divest  the 
remaining  inventory  would  not  provide  any 
competitive  benefit,  since  there  is  no  reason 
to  believe  that  such  a  divestiture  would 
facilitate  entry  of  a  new  competitor. 

The  purpose  of  the  thinwall  engine  bearing 
assets  divestiture  is  "to  remedy  the  lessening 
of  competition  resulting  from  the  acquisition 
of  [JP  Industries)  by  T&N."  Order  at  1  UL  by 
establishing  an  acquirer,  in  this  case  ACL,  as 
a  viable  competitor  in  the  market.  The  Order 
does  not  seek  to  reduce  competition  by 
depriving  T&N  of  the  assets  it  needs  to 
compete.  Here.  T&N  has  divested  most  of  the 
thinwall  engine  bearing  assets  as  required  by 
the  Order  and  in  doing  so  has  satisfied  the 
purpose  of  order  by  establishing  ACL  as  a 
competitor  in  the  market.'  Having 


'  Section  5(b)  provides,  in  part:  (Tlhe 
Commission  shall  reopen  any  such  order  to  consider 
whether  such  order  (including  any  a^irmalive  relief 
provision  contained  in  such  order)  should  t>e 
altered,  modined.  or  set  aside,  in  whole  or  in  part,  if 
the  person,  partnership,  or  corporation  involved 
flics  a  request  with  the  Commission  which  makes  a 
satisfactory  showing  that  changed  conditions  of  law 
or  fact  require  such  order  to  t)e  altered,  modified,  or 
•el  aside,  in  whole  or  in  part. 


•  On  September  10, 1991.  the  Commission 
approved  T&N's  application  to  divest  the  tri-metal 
heavywall  engine  bearing  assets  to  Babbitt 
Bearings,  Inc.  TAN  and  Babbitt  Bearings  closed  thai 
transaction  on  Septeml)er  18. 1991. 

*  In  Botus,  Inc..  Docket  No.  C-3099. 104  F.T.C  632 
(1984).  the  Commission  modified  the  order  to 
eliminate  the  respondent's  remaining  obligation  to 
divest  assets  where  the  respondent  had 
demonstrated  a  good  faith  effort  to  comply  fully 
with  the  divestiture  requirements  of  the  order  and 
had  divested  most  of  those  assets.  The  Commission 
modified  the  order  in  Chevron,  supra,  to  eliminate  a 
hold  separate  agreement  where  the  respondent  had 
submitted  divestiture  applications  for  all  the  assets 
required  to  t>e  divested  and  the  Commission  had 
approved  the  divestitures  with  the  exception  of  one 
application.  The  final  divestiture  application  was 
awaiting  Commission  action.  The  Commission  held 
that  the  potential  harm  resulting  from  the  costs  of 
continuing  the  hold  separate  agreement  outweighed 
any  need  to  keep  it  in  effect.  The  hold  separate  had 
"accomplished  its  primary  objectives"  and  was 
eliminated. 


determined  that  ACL  would  be  a  viable 
competitor  without  obtaining  all  the  VanAm 
inventory,  the  Commission  sees  no  need  to 
require  T&N  to  divest  the  remaining  VanAm 
inventory.  In  addition,  modification  of  the 
Order  to  relieve  T&N  of  its  remaining 
divestiture  obligation  will  also  result  in  the 
termination  of  T&N's  continuing  obligations 
under  the  Asset  Agreement. 

Having  balanced  the  reasons  favoring  the 
requested  modification  against  those 
opposing  the  modification,  the  Commission 
has  determined  that  the  potential  harm  to 
respondent's  ability  to  compete  outweighs 
any  further  need  to  require  a  divestiture  of 
the  remaining  VanAm  inventory.  Chevron 
Corp.,  supra.  In  addition.  T&N  has  shown  that 
the  modification  it  seeks  would  eliminate  that 
impediment. 

Accordingly.  It  is  ordered.  That  the 
proceeding  be,  and  it  hereby  is.  reopened  for 
the  purpose  of  modifying  the  Order  entered 
therein: 

It  is  further  ordered.  That  Paragraph  1.10(a) 
be.  and  hereby  is.  amended  to  read: 

All  assets  relating  to  the  sale,  marketing 
and  distribution  of  bearings  for  U.S.  gasoline 
engine  applications  manufactured  by 
Vandervell  directed  to  the  U.S.  aftermarket 
that  are  based  at  VanAm's  facility  in  Tucker. 
Georgia,  including,  but  not  limited  to,  all 
customer  lists,  at  the  option  of  the  acquirer 
all  or  pari  of  VanAm's  inventory  (to  be 
repackaged  in  plain  boxes),  and  assignment 
of  the  building  lease  and  all  agreements  with 
sales  agencies  and  fee  warehouses,  excluding 
any  trademarks  or  trade  names; 

By  the  Commission. 
Benjamin  I.  Beraian, 
Acting  Secretary. 

[FR  Doc.  91-28393  Filed  11-25-91:  6:45  am) 
nujNO  CODE  nso-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Researcti 

Development  of  Clinical  Guidelines  for 
Alztieimer's  Disease  Screening 

The  Agency  for  Health  Care  Policy 
and  Research  announces  that  it  is 
establishing  a  panel  of  experts  and 
health  care  consumers  to  develop 
clinical  practice  guidelines  for  the 
screening  of  elderly  adults  for 
Alzheimer's  Disease  and  invites 
nominations  of  qualified  individuals  to 
serve  as  the  chairperson(s)  and  as  panel 
members.  ~ 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  enacted  on 
December  19, 1969,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act),  which  established  the  Agency  for 
Health  Care  Policy  and  Research 
(AHCPR)  to  enhance  the  quality, 
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appropriateness,  and  effectiveness  of 
health  care  services,  and  access  to  such 
services.  The  AHCPR  is  to  achieve  its 
goals  through  the  establishment  of  a 
broad  base  of  scientific  research  and 
through  the  promotion  of  improvements 
in  clinical  practice  and  in  the 
organization,  financing  and  delivery  of 
health  care  services. 
'  Section  911  of  the  Act  (42  U.S.C.  299b) 
established  within  AHCPR,  the  Office  of 
the  Forum  for  Quality  and  Effectiveness 
in  Health  Care  (the  FORUM).  Through 
this  office,  AHCPR  is  arranging  for  the 
development  and  periodic  review  and 
updating  of  clinically  relevant  guidelines 
that  may  be  used  by  physicians, 
educators,  and  health  care  practitioners 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
ca,n  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912  of  the  Act  (42  U.S.C,  299b- 
1)  requires  that  the  guidelines  be: 

1,  Based  on  the  best  available 
research  and  professional  judgment; 

2,  Presented  in  formats  appropriate  for 
use  by  physicians,  health  care 
practitioners,  providers,  medical 
educators,  medical  review 
organizations,  and  consumers  of  health 
care;  and 

3,  In  forms  appropriate  for  use  in 
clinical  practice,  educational  programs, 
and  reviewing  quality  and 
appropriateness  of  medical  care. 

Section  913  of  the  Act  describes  two 
mechanisms  through  which  the  FORUM 
and  AHCPR  can  arrange  for  the 
development  of  guidelines:  1.  Panels  of 
qualified  experts  and  health  care 
consumers  can  be  convened,  and  2. 
Contracts  can  be  awarded  to  public  and 
private  nonprofit  organizations.  The 
AHCPR  has  elected  to  use  the  panel 
process  for  the  development  of  clinical 
practice  guidelines  for  screening  elderly 
adults  for  Alzheimer's  Disease. 

Panel  Nominations 

The  panel  of  qualified  experts  and 
health  care  consumers  that  will  develop 
the  guidelines  for  Alzheimer's  Disease 
screening  will  consist  of  a 
chairperson(s)  and  nine  to  fifteen 
members.  To  assist  in  identifying 
members  for  the  panel,  AHCPR  is 
requesting  recommendations  from  a 
broad  range  of  interested  individuals 
and  organizations,  including  physicians 
representing  specialty  and  general 
practices,  nurses,  and  allied  health, 
other  health  care  practitioners,  and 
health  care  institutions,  as  well  as 
consumers  with  pertinent  experience  or 
information.  The  AHCPR  is  especially 
interested  in  receiving  nominations  of 
individuals  with  experience  in 


developing  guidelines  for  Alzheimer's 
Disease  and  related  dementias,  persons 
with  experience  in  basic  and  clinical 
research  in  Alzheimer's  Disease  and 
related  dementias,  persons  with 
experience  in  the  variety  of  clinical 
skills  used  in  the  screening  and  care  of 
patients  with  dementia,  and  patient 
advocates  or  family  members  of  persons 
with  Alzheimer's  Disease  or  a  related 
dementia. 

This  Notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  and  as  panel 
chairperson(s).  The  functions  of  the 
panel  of  chairperson(s)  are  critical  to  the 
guideline  development  process  and  the 
final  product.  The  chairper8on(s)  will 
provide  leadership  to  the  panel 
regarding  methodology,  literature 
review,  panel  deliberations,  and 
formation  of  the  final  product 
Nominations  for  the  chairperson(s) 
should  take  into  consideration  the 
criteria  specified  below,  which  AHCPR 
will  use  in  making  its  selection. 

The  AHCPR  will  appoint  the  panel 
chairperson(s)  from  among  the 
nominations  received  using  criteria  that 
include  the  following: 

•  Relevant  training  and  clinical 
experience, 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition,  including  publication  of 
relevant  peer-reviewed  articles, 

•  Commitment  to  the  need  to  produce 
clinical  guidelines, 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities, 

•  Broad  public  health  view  of  the 
utility  of  particular  procedure(8)  or 
clinical  service(s), 

•  Demonstrated  capacity  to  lead  a 
health  care  team  in  a  group 
decisionmaking  process, 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns,  and 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question. 

Once  the  panel  chairper8on(s)  has 
been  appointed,  the  nominations  for 
members  of  the  panel  will  be  submitted 
for  further  review  and  consideration  to 
the  selected  chairperson(s),  who  will  in 
turn  recommend  proposed  panel 
members  to  AHCPR.  Appointments  of 
the  panel  members  will  be  made  by 
AHCPR,  after  review  of  proposed 
members'  qualifications  and  the  overall 
composition  of  the  panel  to  ensure 
representation  of  a  range  of  experience 
and  expertise. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  as  the  panel  chairper8on(s)  or  to 
serve  as  a  member  of  the  panel.  Each 


nomination  must  include  a  copy  of  the 
individual's  curriculum  vitae  or  resume, 
plus  a  statement  of  the  rationale  for  the 
specific  nomination.  To  be  considered, 
nominations  must  be  received  by 
December  31, 1991.  at  the  following 
address:  Office  of  the  Forum  on  Quality 
and  Effectiveness  in  Health  Care, 
Attention:  Kathleen  A.  McCormick. 
Ph.D..  Agency  for  Health  Care  Policy 
and  Research.  2101  East  Jefferson  Street, 
suite  300.  Rockville.  MD  20652,  Phone: 
(301)  227-6671, 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note, 
Clinical  Guideline  Development,  dated 
August  1990,  This  Program  Note, 
describing  the  activities  underway  by 
AHCPR  for  developing  clinical  practice 
guidelines,  includes  the  process  and 
criteria  for  selecting  the  panels.  Copies 
may  be  obtained  by  calling  the  Center 
for  Research  Dissemination  and  Uaison, 
Agency  for  Health  Care  Policy  and 
Research,  at  (301)  443-2904. 

For  further  information  on  the  process 
for  developing  guidelines  for 
Alzheimer's  Disease  and  related 
conditions,  contact  Kathleen  A, 
McCormick,  Ph.D.,  Director.  Office  of 
the  Forum  for  Quality  and  Effectiveness 
in  Health  Care,  Agency  for  Health  Care 
Policy  and  Research,  at  the  above 
address. 

Dated:  November  19, 1991, 
|.  lamtt  Clinton, 

Administrator 

(FR  Doc.  91-28408  Filed  11-25-81:  8:45  am) 
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Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Protection  and  Advocacy  for 
Individuals  with  Mental  Illness; 
Guidelines  to  States  for  Allotments 

OfFlCC:  National  Institute  of  Mental 
Health. 

ACTION:  Guidelines  to  States  for 
Applying  for  Fiscal  Year  1992, 1993, 1994 
and  1995  Allotments  for  Protection  and 
Advocacy  for  Individuals  with  Mental 
Illness. 

Under  authority  of  Public  Law  99-319, 
the  Protection  and  Advocacy  for 
Mentally  111  Individuals  Act  of  1986  (42 
U.S.C.  10801  et  seq.,  as  amended),  and 
subject  to  the  availability  of  funds,  the 
National  Institute  of  Mental  Health  will 
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accept  appbcations  for  allotnient  until 
lanuary  3. 1992.  Applications  received  in 
response  to  this  announcement  shall  be 
considered  a  request  for  receipt  of 
allotment  for  fiscal  years  1992. 1993. 
1994,  and  1995.  Awards  in  each  fiscal 
year  will  be  made  subject  to  the 
availabihty  of  funds.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.138. 

Monetary  allotments  to  States  are 
available  as  a  formula  grant  program 
under  Public  Law  99-319,  as  amended 
by  the  "Protection  and  Advocacy  for 
Mentally  111  Individuals  Act  of  1991" 
(referred  to  hereafter  as  the  Act). 

The  intention  of  the  Act  is  to  ensure 
the  protection  of  rights  of  mentally  ill 
individuals  while  they  are  residents  in 
facilities  providing  care  or  treatment, 
including  the  period  during  which  they 
are  in  the  process  of  transportation  and 
admission  to  such  facilities,  and  for  90 
days  following  discharge  from  such 
facilities. 

The  National  Institute  of  Mental 
Health  (NIMH)  will  award  allotments  to 
eligible  State  systems  to  enable  them  to 
provide  programs  and  services  designed 
(a)  to  protect  and  advocate  the  rights  of 
mentally  ill  individuals  and  (b)  to 
investigate  incidents  of  abuse  and 
neglect  of  mentally  ill  individuals. 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  announcement  is 
related  to  the  priority  area  of  mental 
health  and  mental  disorders.  Applicants 
may  obtain  a  copy  of  Healthy  People 
2000  from  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325. 

Goals 

The  goals  of  the  Act  arc. 

•  To  ensure  that  the  rights  of  mentally 
ill  individuals  are  protected  and 
advocated  through  activities  to  enforce 
Federal  and  State  statutes,  and  the 
United  States  Constitution,  also  taking 
into  account  the  Bill  of  Rights  for  Mental 
Health  Patients  (section  201  of  the  Act) 
concerning  provision  of  appropriate 
treatment  and  services:  and 

•  To  assist  States  to  operate  a 
protection  and  advocacy  system  for 
mentally  iU  individuals  which  shall  be 
independent  of  any  agency  providing 
treatment  or  services  (other  than 
advocacy  services)  to  this  population. 

Eligibility 

Allotments  disbursed  nnder  the  terms 
of  this  Act  will  be  made  only  to  State 
Protection  and  Advocacy  (P4A)  systems 
that  have  been  established  under  part  C 


of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C  6041.  6042). 

System  Requirements 

'Section  105  of  the  Act,  as  amended, 
(42  U3.C  10805).  provides  a  listing  of 
requirements  that  must  characterize  the 
system  established  in  a  State  to  protect 
and  advocate  the  rights  of  mentally  ill 
individuals.  (In  addition,  each  State  P&A 
must  be  in  compliance  with  the  system 
requirements  stated  under  Section  142 
(42  U.S.C.  6042),  of  Public  Law  101-496. 
The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  as 
amended  1990.  Assurances  of 
compliance  under  Public  Law  101-496 
are  submitted  separately  to  the 
Administration  on  Developmental 
Disabilities,  Office  of  Human 
Development  Services,  Department  of 
Health  and  Human  Services.) 

Use  of  Allotments 

Allotments  are  intended  to  assist 
State  P&A  systems  in  supporting  the 
costs  of  planning,  developing, 
expanding,  and  implementing  activities 
toward  attainment  of  the  protection  and 
advocacy  goals.  These  funds  are  to 
supplement,  and  not  to  supplant,  non- 
Federal  funds  now  available  for  those 
activities;  i.e.,  they  are  not  to  be  used  to 
replace  any  existing  resources  or 
programs. 

To  provide  protectioa  and  advocacy 
services  to  individuals  with  mental 
illness,  eligible  PAA  systems  are 
allowed  and  encouraged  to  enter  into 
contracts  with  State  agencies  and 
nonprofit  corporations  which  operate 
throughout  the  State  including,  in 
particular,  organizations  run  by 
individuals  who  have  received  or  are 
receiving  mental  health  services,  or  by 
family  members  of  such  individuals.  To 
be  eligible,  such  a  contractor  must  (a)  be 
independent  of  any  agency  that  provides 
treatment  or  services  to  mentally  ill 
individuals;  and  (b)  have  the  capacity  to 
protect  and  advocate  the  rights  of 
mentally  ill  individuals  (section  104(a), 
as  amended). 

There  are  two  independent  statutory 
restrictions  on  use  of  funds: 

1.  An  eligible  system  may  not  use 
more  than  10  percent  of  its  annual 
allotment  for  the  costs  of  providing 
technical  assistance  and  training.  (This 
limitation  applies  only  to  training  to 
benefit  P&A  system  staff,  governing 
board  and  advisory  council  members, 
and  not  to  public  education  or 
constituency  training  activities.) 

2.  If  the  eligible  system  is  a  public 
entity,  the  government  of  the  State  in 
which  the  system  is  located  may  not 
require  the  system  to  obligate  more  than 


5  percent  of  its  allotment  for 
administrative  expenses,  including 
internal  or  external  monitoring  or 
auditing,  in  any  given  fiscal  year. 
Training  and  technical  assistance 
activities  are  not  considered 
administrative  expenses. 

Amount  of  Allotments 

Each  annual  allotment  is  available  for 
use  by  P&A  systems  for  two  (2)  Federal 
fiscal  years.  Following  the  provisions  of 
section  112  of  the  Act  (as  amended), 
amounts  of  the  allotments  to  eligible 
systems  are  determined  as  a  function  of 
the  respective  State  populations  and  per 
capita  incomes,  subject  to  the  following: 

(1)  If  the  total  amount  appropriated  in 
a  fiscal  year  is  at  least  $13,000,000 — 

(i)  the  amount  of  the  minimum 
allotment  to  each  of  the  several  States, 
the  District  of  Columbia,  and  Puerto 
Rico  shall  be  greater  of  (a)  $140,000  or 
(b)  $125,000  in  addition  to  the  amount 
determined  under  (3)  below;  and 

(ii)  the  amount  of  the  minimum 
allotment  to  Guam,  Northern  Mariana 
Islands,  American  Samoa,  and  the 
Virgin  Islands  shall  be  the  greater  of  (a) 
$75,000  or  (b)  $67,000  in  addition  to  the 
amount  determined  under  (3)  below. 

(2)  If  the  total  amount  appropriated  in 
a  fiscal  year  is  less  than  $13,000j000— 

(i)  the  amount  of  the  allotment  to  each 
of  the  several  States,  the  District  of 
Columbia,  and  Puerto  Rico  shall  not  be 
less  than  $125,000  in  addition  to  the 
amount  determined  under  (3)  below;  and 

(ii)  the  amount  of  the  minimum 
allotment  to  Guam,  Northern  Mariana 
Islands,  American  Samoa,  and  the 
Virgin  Islands  shall  not  be  less  than 
$67,000  in  addition  to  the  amount 
determined  under  (3). 

(3)  In  any  case  in  which  the  total 
amount  appropriated  under  section  117 
for  a  fiscal  year  exceeds  the  total 
amount  appropriated  under  such 
section,  as  in  effect  on  the  day  before 
the  date  of  enactment  of  this  paragraph, 
for  the  preceding  fiscal  year  by  a 
percentage  greater  than  the  most  recent 
percentage  change  in  the  Consumer 
Price  Index  published  by  the  Secretary 
of  Labor  under  section  100  (c)(1)  of  the 
Rehabilitation  Act  of  1973.  the  Secretary 
shall  increase  each  of  the  allotments 
under  clauses  (l)(i)(b),  (l)(ii)(b),  and 
(2)(i)  and  (2)(ii)  above  by  an  amount 
which  bears  the  same  ratio  to  the 
amount  of  such  minimum  allotment 
(including  any  increases  in  such 
minimum  allotment  under  this 
paragraph  for  prior  fiscal  years)as  the 
amount  which  is  equal  to  the  difference 
between — 

(A)  The  total  an>ount  appropriated 
under  section  117  for  the  fiscal  year  for 


Fitoral  Regiater  /  VoL  56.  No.  228  /  Tuesday.  NoveoAer  26.  19W  /  No6c« 


which  the  increases  in  minimum 
allotment  is  made,  minuB 

(B)  The  total  amount  appropriated 
under  section  117  for  such  preceding 
fiscal  year. 

bears  to  the  total  amount  appropriated 
under  section  117  for  such  preceding 
fiscal  year. 

For  purposes  of  this  announcement, 
we  are  assuming  ■  provisional  fiscal 
year  1992  appropriation  of  $19,500,00a 
This  represents  a  24.9  percent  increase 
over  the  fiscal  year  1991  appropriation 
of  $15,614,000.  This  percent  increase  is 
larger  than  the  5.2  percent  Consumer 
Price  Index  increase  for  the  fiscal  year 
1990.  The  new  formula  would  require  a 
24.8  percent  increase  in  the  minimum 
allotment  (see  (2)  above);  thus,  the  fiscal 
year  1992  minimum  allotment  for  the 
States,  the  District  of  Colombia,  and 
Puerto  Rico  will  be  $23a547.  and  for 
Guam.  Northern  Mariana  Islands, 
American  Samoa,  and  the  Virgin  islands 
$123,572. 

Population  figures  used  for  all  areas 
are  obtained  from  the  U.S.  Department 
of  Commerce  and,  for  States  and  most 
other  areas,  are  estimates  for  tfie  year 
1990.  Figures  for  relative  per  capita 
income  are  derived  from  the  U.S. 
Department  of  Commerce's  "Survey  of 
Current  Business"  (August  1990)  and  use 
the  average  of  per  capita  income  for  the 
years  1988. 1989.  and  1990.  The  data  are 
those  published  for  the  50  States  and  the 
District  of  Columbia;  data  for  the 
Commonwealth  of  Puerto  Rico  are 
unpublished  but  were  also  provided  by 
the  Department  of  Commerce. 

Fgnn  and  Cont— I  of  Applkalkns 

Applications  for  allotments  under  this 
Act,  to  be  submitted  by  January  3, 1992. 
shall  be  considered  a  request  for  receipt 
of  allotments  for  fiscal  years  1992. 1993, 
1994.  and  1996.  The  assarances  requited 
under  this  section  shall  remain  in  effect 
for  the  same  4-year  period. 

A  new  application  and  assurances 
must  be  submitted  within  ooe  (1)  month 
of  a  change  in  designation  of  the  eligible 
State  system. 

Applications  for  allotments  under  this 
Act  must  be  in  the  form  of  an  SF  424 
with  attachments  from  the  Governor  of 
the  State  designating  the  eligible  State 
system,  and  required  assurances  (see 
application  form]  signed  by  the 
executive  director  of  the  eligible  P&A 
system  established  under  part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  The  application 
must  also  include  a  proposed 
expenditure  plan  and  a  statesient  of  the 
P&A  system's  priorities  for  fiscal  year 
1992  (in  accordance  with  section 
105.(a)(8)  of  the  Act).  Applications  shall 
be  submitted  to  Mr.  Bruce  Riogler.  Chief. 


Grants  Management  Branch.  National 
Institute  of  Mental  Health.  5600  Rshers 
Lane,  roam  7C-1S.  Rockville.  Maryland 
20857. 

Additional  Tanns  and  Conditions  of 
Support 

The  allotments  are  disbursed  as 
formula  grants  which  are  subject  to 
Federal  cost  priacipfes.  Eligible  systems 
must  comply  with  all  applicable 
provisions  for  accounting  and  fiscal 
management  required  under  45  CFR  part 
74  (45  CFR  part  92  for  State  agencies), 
and  are  to  be  administered  in 
accordance  «vith  policies  in  the  PHS 
Grants  Policy  Statement  (Rev.  October, 
1990). 

In  addition  to  the  assurances,  each 
PftA  system  must  meet  all  other  terms 
and  conditions  listed  under  the  Act,  as 
amended. 

Under  section  105(a)(7)  of  the  Act  (as 
amended,  1991).  on  or  before  January  1 
of  1992. 1993. 1904  and  1995,  each  P&A 
system  must  prepare  and  transmit  to  the 
National  Institute  of  Mental  Heahh 
(NIMH),  and  to  the  head  of  the  State 
mental  health  agency,  a  report 
describing  the  activities. 
accomplishmenU,  and  expenditures  of 
the  system  for  each  fiscal  year, 
including  a  section  prepared  by  the 
advisory  council  that  describes  the 
activities  of  the  council  and  its 
assessment  of  the  operations  of  the 
system. 

Review  and  Rindiug  Criteria 

The  NIMH  decision  to  award 
allotments  will  be  based  on  a 
determination  that  all  of  the  required 
submissions  and  attachments  described 
under  Fonn  and  Coolant  of  the 
Application  have  been  included  in  or 
with  a  letter  of  application.  Applications 
submitted  in  response  to  this 
announcement  are  not  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  Department  of 
Health  and  Human  Services  regulations 
at  45  CFR  part  100. 

Receipt  of  Applications  and  Scbedtde 
for  Allocation  of  Funds 

Applications  for  allotments  authorized 
under  this  Act  should  be  received  in  the 
Grants  Management  Branch.  NIMH,  by 
January  3, 1992  (see  above  for  address). 
Applications  received  in  response  to  this 
announcement  shall  be  considered  a 
request  for  receipt  of  allotments  for 
fiscal  years  199^  1993. 1994  and  1995. 
Awards  for  each  fiscal  year  will  be 
made  subject  to  reauthorization  of  the 
Act  and  the  appropri^ion  of  funds. 
Grantees  will  be  notified  annuaUy  by 
the  NIMH  ooneemiog  requirements  for 


reciMpt  of  subsequent  fiscal  year 
allotments. 

If  an  eligible  Slate  system  has  not 
made  appKcatioa  by  Janoary  3. 1992.  or 
in  subsequent  years  has  notified  NIMH 
that  it  does  not  wish  to  receive  an 
allotment.  NIMH  will  mail  a  formal 
notice  to  the  Governor  of  the  State 
indicating  that  no  monies  will  be 
allotted  to  that  Slate  in  that  fiscal  year 
and  stating  that,  withotrt  receipt  of 
further  comrnnnication  from  the  State. 
NIMH  will  reallocate  the  funds  to  which 
that  Slate  was  entitled.  If  no 
communication  from  the  eligible  State 
system  or  the  Governor  is  received  by 
NIMH  within  30  days  of  registered 
receipt  of  said  notice,  an  announcement 
will  be  pubHshed  in  the  Federal 
Register,  in  accordance  with  section  112 
of  the  Act.  stating  the  Secretary's 
httention  to  reallocate.  Thh-ty  days 
thereafter,  all  undisbursed  funds  will  be 
reallocated  among  the  eligible  P&A 
systems  which  have  indicated  their 
desire  to  receive  these  funds. 


r  A  new  application,  includfnK  at? 
required  assurances,  mutt  be  ntbmitted 
««ithin  1  BMMMti  of*  chswgt  in  demgnstion  of 
the  eligible  State  sysleiB. 

NIMH  Contact  Points 

Assistance  with  respect  to  the 
application  process  may  be  obtained 
from  Ms.  Natalie  Reatig,  telephone  (301) 
443-3667.  Protection  and  Advocacy 
F*rogram,  Division  of  Applied  and 
Services  Research,  National  Institute  of 
Mental  Health,  room  llC-22.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
JoMpbR.! 


AssoctotB  Athninistrotor  for  Manogement. 
Alcohol.  Drufi  Abuse,  and  Mental  Hnaftfi 
A  dmiaistroUitn. 

jFR  Doc  91-28344  Filed  11-2S-«1:  8:45  um| 
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Health  Rtseurcvs  and  Services 
Aunnnisiraiion 

Program  Announcentant  and 
Propoaad  Funding  Priorttias  for  Grants 
for  Pediatric  Primary  Care  Residency 
Training  Programs 

The  Health  Resources  and  Services 
Admmistration  (HRSA)  announces  that 
applications  for  fiscal  year  1992  Grants 
for  Podiatric  Primary'  Care  Residency 
Training  Programs  are  now  being 
accepted  umier  the  sntbority  of  section 
788(e)  title  VU  of  Uie  Paiiiic  Health 
Service  Act.  end  extended  liy  the  iiealth 
Professions  Reauthorization  Act  of  1966. 
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Public  Law  100-607.  title  VI.  This 
authority  expired  on  September  30, 1991. 
Comments  are  invited  on  the  proposed 
funding  priorities  described  below. 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  The 
Administration's  budget  request  for  FY 
1992  does  not  include  funding  for  this 
program.  Applicants  are  advised  that 
this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  policy. 

Section  788(e)  authorizes  the  award  of 
grants  to  accredited  schools  of  podiatric 
medicine  and  public  and  nonprofit 
private  hospitals  for  the  purpose  of 
planning  and  implementing  projects  in 
primary  care  training  for  pediatric 
physicians  in  approved  or  provisionally 
approved  residency  programs  which 
shall  provide  financial  assistance  in  the 
form  of  traineeships  to  residents  who 
participate  in  such  projects  and  who 
plan  to  specialize  in  primary  care.  As 
noted  above,  the  authorizing  legislation 
limits  eligibility  to  residency  programs 
that  are  approved  or  provisionally 
approved.  The  Council  on  Podiatric 
Medical  Education  (CPME),  the 
recognized  accrediting  body  for 
podiatric  medicine,  uses  the  term 
"candidate  status"  in  lieu  of 
"provisional  approval."  For  the  purposes 
of  this  program  "candidate  status"  will 
be  accepted  as  meeting  the  statutory 
requirement  for  "provisional  approval." 

Applicants  to  this  program  that  are 
planning  to  initiate  a  new  podiatric 
primary  care  residency  program  are 
expected  to  apply  to  CPME  for 
candidate  status.  Grants  will  only  be 
awarded  to  applicants  that  can 
demonstrate  the  attainment  of  candidate 
status  by  |uly  1. 1992.  The  application 
for  Federal  funding  must  demonstrate, 
through  responses  to  the  program 
specifications,  that  an  adequate 
emphasis  will  be  placed  on  podiatric 
primary  care. 

The  period  of  Federal  support  should 
not  exceed  3  years. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Podiatric  Primary 


Care  Residency  Training  Program  is 
related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
202-783-3238). 

Educatioo  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  its 
education  programs  and  U.S.  Public 
Health  Service  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

The  following  project  requirements 
and  review  criteria  were  established  in 
FY  1989.  after  public  comment  and  are 
being  extended  by  the  Administration  in 
FY  1992. 

Project  Requirements 

Each  project  must  have: 

a.  A  project  director  who  is  employed 
by  the  grantee  institutMn  and  has 
completed  at  least  one  year  of  podiatric 
residency  training  and  has  at  least  one 
year  of  clinical  teaching  experience:  or 
is  board  certified  in  a  recognized 
specialty  area  in  podiatric  medicine  and 
has  at  least  S  years  of  clinical  teaching 
experience; 

b.  Appropriate  administrative  and 
organizational  plan  and  appropriate 
faculty,  staff  and  facility  resources  for 
the  achievement  of  stated  objectives: 

c.  A  systematic  evaluation  of  the 
educational  program,  including  the 
performance  and  competence  of  trainees 
and  faculty,  the  administration  of  the 
program,  and  the  degree  to  which 
program  and  educational  objectives  are 
met: 

d.  Use  of  ambulatory  care  settings 
where  podiatric  primary  care  is 
practiced  and  where  an  adequate 
portion  of  the  clinical  training  is 
conducted: 

e.  A  curriculum  which: 

1.  Is  appropriate  for  the  academic 
level  of  the  trainees  and  the  specific 
length  and  nature  of  the  educational 
program: 

2.  Supplements  any  practical 
(including  clinical)  experiences  with 
related  educational  activities:  and 

3.  Includes:  A  minimum  of  20  percent 
of  curriculum  time  devoted  to 
supervised  instruction  in  ambulatory 
clinical  settings:  instruction  in 
behavioral  sciences  and  the 
development  of  psychosocial  skills  and 


topics:  and  supervised  clinical 
experience  in  a  family  medicine  or 
general  internal  medicine  ambulatory 
care  setting; 

f.  A  suflicient  number  of  residents  to 
assure  an  adequate  collegial 
environment  for  the  educational 
program  and  to  enhance  cost-efficiency; 

g.  An  adequate  number  of  qualified 
faculty  with  training  and  experience  in 
podiatric  medicine,  and  behavioral 
sciences  and  liaison  faculty  in  related 
program  areas  for  the  number  of 
residents  in  the  program.  The  faculty  in 
the  program  must  be  engaged  in  periodic 
faculty  development  activities  to 
improve  their  teaching  skills: 

h.  Adequate  facilities  for  the  conduct " 
of  the  educational  activities  and,  in 
particular,  have  ambulatory  care  space 
sufficient  to  provide  an  adequate 
clinical  experience  for  the  residents:  and 

i.  A  sufficient  number  of  patients  with 
a  variety  of  health  care  needs  to  provide 
the  resident  with  a  broad  clinical 
experience. 

Review  Criteria 

The  HRSA  will  review  applications 
based  on  an  analysis  of  the  following 
factors: 

(1)  The  degree  to  which  the  proposed 
project  provides  for  the  project 
specifications: 

(2)  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost  elective  manner 

(3)  The  degree  to  which  the  proposed 
training  program  emphasizes  training  in 
podiatric  primary  care  settings:  and 

(4)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  mechanism 
may  be  appKed  in  determining  the 
funding  of  approved  applications: 

Funding  priorities — favorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

Propoead  Funding  Priorities  for  Fiscal 
Year  1982 

It  is  proposed  that  funding  priorities 
be  given  to: 

1.  Applications  which  demonstrate 
substantial  clinical  training  experience 
in  one  or  more  of  the  following:  PHS 
Act.  section  781  Area  Health  Education 
CenterfA):  in  areas  that  meet  the  criteria 
for  designation  as  PHS  Act.  section  332 
Podiatric  Health  Professional  Shortage 
Area(s);  and/or  a  PHS  Act,  section  329 
Migrant  Health  Center(s),  PHS  Act, 
section  330  Community  Health  Center(8) 
or  State  designated  clinic/center  serving 
an  underserved  population. 
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This  priority  is  designed  to  iai|)lement 
HRSA's  overaU  strategy  to  direct 
services  to  those  most  in  need. 

Secbon  781(a)  (1)  authorizes  Federal 
assistance  to  schools  of  medicine  and 
osteopathic  medicine  which  have 
cooperative  arrangements  with  one  or 
more  public  or  nonprofit  private  area 
health  education  centers  for  the 
planning,  development  and  operation  of 
area  health  education  center  programs. 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas. 

Section  329  authorizes  support  lor 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers.  Section  330  authorizes  support 
for  community  health  care  services  to 
medically  underserved  populations. 

2.  Applications  which  are  innovative 
in  their  health  professions  education 
approaches  to  HIV/AIDS  and/or 
geriatrics. 

This  priority  combines  two  prexiously 
separate  priorities  to  reduce  the  number 
of  priorities  while  still  demonstrating 
Federal  interest  in  these  areas. 

The  proposed  funding  priorities  do  not 
preclude  funding  of  other  eligible 
approved  applications.  Accordingly, 
entities  which  do  not  qualify  for  or  elect 
the  proposed  funding  priorities  are 
encouraged  to  submit  a|:^lication8. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
fiscal  year  1992  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  December  26, 1991.  will  be 
considered  before  the  final  funding 
priorities  are  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
when  the  final  funding  priorities  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Marc  L  Rivo.  Mi)., 
M.P.H.,  Director.  Division  of  Medicine, 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
Parklawn  Building,  room  4C-25. 5600 
Fishers  Lane,  Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays.  (Federal 
holidays  excepted),  between  the  hours 
of  8:30  a  jn.  atrd  5  pjn. 

Requests  for  application  materials. 


questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Mrs.  )udy  Bowen  (D31). 
Grants  Management  Specialist. 
Residency  and  Advanced  Grants 
Section,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  Parklawn  Building, 
room  8C-26,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  Telephone 
(301)  443-6960. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Officer  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Cherry  Tsutsnmida,  Chief. 
Multidisciplinary  Centers  and  Programs 
Branch,  Division  of  Medicine.  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  room  40-05,  5800  Fishers  Lane, 
Rockville.  Marjriand  20857,  Telephone 
(301)443-6817. 

The  application  deadline  date  is 
January-  3, 1992.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group. 

A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  OfOce  of  Management 
and  Budget.  The  OMB  clearance  number 
is  0915-0060. 

This  program  is  listed  in  93.181  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  {mplemented  thrmi^  45 
CFR  pert  100). 

Dated:  September  13, 1981. 
RoDert  c  ffamefi, 
AdminislraCor. 
(PR  Doc.  n-XMB  Filed  11-25-01;  tAi  am) 
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HaOon^  mstHates  of  HmMi 

National  Cancer  Institute;  Notice  of 
Msallng  of  ttie  Dovolopniontat 
Thecapontlct  Contracts  Review 
ComniKteo 

Pursuant  to  Public  Law  92^63.  notice 
is  hereby  given  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Commiitee,  National  Cancer 
Institute.  National  Institutes  of  Health, 
December  5-6. 1991.  The  Bethesda 
Marriott  5151  Pooks  Hill  Road. 
Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  December  5  from  830  a.m.  to 
9:30  a.m.  to  discuss  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  S2-483,  the  meeting 
will  be  closed  to  the  public  on  December 
5  from  9:30  a.m.  to  recess  and  on 
December  6  from  8:30  a.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  contract 
proposals.  These  proposals  and  the 
discussions  could  reveal  conDdential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  dtsdosnre  of  which  would 
constitute  a  dearly  oowarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute,  building  31, 
room  10A06,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
496-5708J  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Dr.  Susan  E.  Fcinman.  Scientific 
Review  Administrator,  Developmental 
Therapeutics  Contracts  Review 
Committee,  5333  Westbard  Avenue, 
room  809.  Bethesda,  Maryland  20892 
(301/402-0944)  will  furnish  substantive 
program  information. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research  93.394.  Caacer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research:  93.396.  Cancer 
Btology  Researcfi:  93.397.  Cancer  Centers 
Support  93.398,  Oancer  Research  Manpower 
99.399.  Cancer  Control) 

Dated:  N<»vemt>er  1. 1991. 

Raymond  Babor, 

Acting  Committee  Management  Officer.  SIH. 
(PR  Doc  91-28295  Filed  tl-25-91;  8:45  am) 
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National  Eye  Institute;  Meeting  of  ttw 
Board  of  Scientific  Counselors,  NEI 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Eye  Institute.  December  9  and  10, 1991. 
Building  31.  NEI  Conference  Room  6A35. 
National  Institutes  of  Health.  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  December  9  from  9  a.m.  until 
approximately  4  p.m.  for  general 
remarks  by  the  Institute's  Acting 
Director.  Intramural  Research  Programs, 
on  matters  concerning  the  intramural 
programs  of  the  National  Eye  Institute. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6).  title  5.  U.S.C.  and 
sec.  10(d)  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  on 
December  9  from  approximately  4  p.m. 
until  recess  and  on  December  10  from 
8:30  a.m.  until  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  projects  conducted  by  the 
Laboratory  of  Immunology.  These 
evaluations  and  discussions  could 
reveal  personal  information  concerning 
individuals  associated  with  the  projects, 
including  consideration  of  personnel 
qualifications  and  performance,  and 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  Consequently,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure. 

Ms.  Lois  DeNinno.  Conunittee 
Management  Officer.  National  Eye 
Institute.  Building  31.  Room  6A04, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-9110  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request. 

DatediNovember  19. 1991. 
Sue  Feldman. 

Committee  Management  Officer,  NIH 
|FR  Doc.91-28297  Filed  ll-25-91;8;45am| 

MJJNQ  COM  4M»-«t-« 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Public  law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  December  9-11, 1991.  The 
meeting  will  be  held  in  Building  4,  room 
433.  National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 


The  meeting  will  be  open  to  the  public 
on  December  9  from  9  a.m.  to  12:30  p.m. 
and  from  1:30  p.m.  to  2:30  p.m.  On 
December  10  the  meeting  will  be  open 
from  8  a.m.  until  10:15  a.m.  During  the 
open  sessions,  the  permanent  staff  of 
the  Laboratory  of  Immunogenetics. 
Laboratory  of  Immunopathology.  and 
the  Laboratory  of  Cellular  and 
Molecular  Immunology  will  present  and 
discuss  their  immediate  past  and 
present  research  activities. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
on  December  9  from  8:30  a.m.  until  9 
a.m.,  from  12:30  p.m.  until  1:30  p.m.,  and 
from  2:30  p.m.  until  recess,  on  December 
10  from  10:15  a.m.  until  recess  and  on 
December  11  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  including 
consideration  of  personal  qualifications 
and  performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
room  7A32,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892. 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  I.  Gallin.  Executive  Secretary. 
Board  of  Scientific  Counsellors.  NIAID, 
National  Institutes  of  Health.  Building 
10.  room  11C103.  telephone  (301-496- 
3006).  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-301.  National  Institutes  of 
Health.) 

Dated:  November  14. 1991. 
Sue  Feldman. 
Committee  Management  Officer.  NIH. 

[PR  Doc.  91-28291  Filed  11-25-91:  8:45  am| 
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National  Institute  of  Ctiild  Health  and 
Human  Development  Board  of 
Scientific  Counselors,  NICHD;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Institute  of  Child  Health  and  Human 
Development.  December  6. 1991.  in 
Building  31,  room  2A52. 


This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  12  noon  on 
December  6  for  the  review  of  the 
Intramural  Research  Program  and 
scientific  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c){6).  title  5,  U.S.C.  and 
section  10(d)  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  on 
December  6  from  1  p.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  Nation.il 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Mary  Plummer,  Committee 
Management  Officer.  NICHD,  Exe<;utive 
Plaza  North,  room  520.  National 
Institutes  of  Health.  Bethesda. 
Maryland.  Area  Code  301.  496-1485,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  Board  members,  and 
substantive  program  information  upon    ■ 
request. 

Dated:  November  19, 1991. 
Sue  Fekfanan, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  91-28298  Filed  11-25-91:  8:45  am| 
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National  Institute  of  Dental  Researcti; 
Notice  of  Meeting  of  NIDR  Board  of 
Scientific  Counselors 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  National: 
Institute  of  Dental  Research  (NIDR).  on 
December  5-6. 1991,  in  the  H.  Trendly 
Dean  Conference  Room,  Building  30. 
National  Institutes  of  Health,  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  from  9  a.m.  to  recess  on 
December  and  from  9  a.m.  until  1  p.m. 
on  December  6.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  from 
1  p.m.  until  adjournment  on  December  6 
for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  NIDR. 
including  consideration  of  personnel 
qualifications  and  performance,  the 
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competence  of  individual  investigators, 
and  similar  items,  the  disclose  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Abner  Notkins,  Director  of 
Intramural  Research,  NIDR,  NIH. 
building  30,  room  132.  Bethesda. 
Maryland  20892  (telephone  301-496- 
1483)  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members 
and  substantive  program  information. 

Dated;  November  1. 1991. 
Dr.  Raymond  Bahor, 

Acting  Committee  Management  Officer.  NIH. 

jFR  Doc.  91-28292  Filed  11-25-91:  8:45  am] 
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National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Biotechnology 
Information  Subcommittee  of  the 
Biomedical  Library  Review  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Biotechnology  Information 
Subcommittee  of  the  Biomedical  Library 
Review  Committee  on  December  17-18, 
1991,  convening  at  8:30  a.m.  in  the 
Stanford  Inn  Conference  Room,  531 
Stanford  Avenue,  Stanford.  California 
94306. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  from  8:30 
a.m.  to  approximately  5  p.m.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief. 
Biomedical  Information  Support  Braarh. 
Extramural  Programs,  National  Library 
of  Medicine,  8600  Rockville  Pike. 
Bethesda.  Maryland  20894.  telephone 
number:  301-496-4221.  will  provide 
summaries  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 


Dated:  October  18. 1991. 
Raymond  Bahor. 

Actg.  Committee  Management  Officer,  NIH. 
|FR  Doc  91-28293  Filed  11-25-91;  8:45  am) 

WLLtNO  COOC  4145-01-11 

National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Biotechnology 
Information  Subcommittee  of  the 
Biomedical  Library  Review  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  special  meeting  of 
the  Biomedical  Library  Review 
Committee  on  December  13. 1991. 
convening  at  1  p.m.  at  The  Clarion  Hotel 
Conference  Room.  141  W.  Sixth  Street. 
Cincinnati,  Ohio  45202. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C,  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  The  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  from  1  p.m. 
to  approximately  5  p.m.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support  Branch, 
Extramural  Programs,  National  Library 
of  Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
number  301-496-4221,  will  provide 
summaries  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  FederaPDomestic  Assistance 
Program  No.  93-879— Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  November  1, 1991. 
Raymond  Bahor, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-28294  Filed  11-25-91:  8:45  am) 

MLUNO  COOC  414ft-01-M 

National  Library  of  Medicine;  Meeting 
of  the  Board  of  Scientific  Counselors, 
National  Center  for  Biotechnology 
Information,  National  Library  of 
Medicine 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Center  for  Biotechnology  Information. 
National  Library  of  Medicine,  on 
January  10. 1992,  in  the  Class  Room  of 
the  National  Library  of  Medicine, 
Building  38A.  room  B1N30B.  8600 
Rockville  Pike,  Bethesda.  Maryland. 


The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  3:30  p.m.  for  the  review  of 
research  and  development  programs  and 
preparation  of  reports  of  the  National 
Center  for  Biotechnology  Information. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  January  10.  from  approximately  3:30 
to  5  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  David  J. 
Lipman.  Director,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
(301)  496-2475.  will  furnish  summaries  of 
the  meeting,  rosters  of  committee 
members,  and  substantive  program 
information. 

Dated:  November  19, 1991. 
Sue  Feldman, 

NIH  Committee  Management  Officer.  NIH. 
(FR  Doc.  91-28296  Filed  11-25-91;  8:45  am| 

MLUNO  COOC  4140-01-4I 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-S30-92-4212-13;  N-S4M1I 

Corrected  Notice  of  Realty  Action 

The  Notice  of  Realty  Action  published 
in  the  Federal  Register  on  September  10. 
1991  (56  FR  46203;  Document  91-21572), 
is  hereby  corrected  with  respect  to  the 
legal  description  for  T.  19  S.,  R.  60  E.. 
section  5.  The  proper  legal  description  is 
as  follows: 

Mount  Diablo  Meridian.  Nevada 

T.  19  S.,  R.  80  E., 
Sec.  5,  Lots  5,  6,  7,  and  8 

All  other  terms  and  conditions  of  the 
Notice  continue  to  apply. 

Dated:  November  6, 1991, 
Patricia  L  Hall, 
Acting  District  Manager,  Las  Vegas.  NV. 

[FR  Doc.  91-28319  Filed  11-25-91;  8:45  am) 

MLUNO  COOC  43ie-HC-4t 
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Fish  and  WiMlife  Service 

Notice  of  AvaHabWty  of  a  Ftowl 
Si  ^tptmwntal  Environmental 
Assessment,  a  Fmdtng  of  No 
Significant  impact  and  Receipt  of 
Permit  Applications  for  the  FlorMa 
Panther  Captive  Breeding  Program 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 

summary:  This  Notice  advises  the 
public  that  Ae  Fish  and  Wildlife  Service 
(Ser\  ice)  has  completed  the 
Supplemental  Environmental 
Assessment  (Supplement]  regarding  the 
establishment  and  management  of  a 
captive  Florida  panther  [Felis  concohr 
coryi]  population.  Copies  of  the 
Supplement  can  be  obtained  by  making 
requests  to  the  address  below.  This 
Notice  also  advises  the  public  that  the 
Service  has  determined  that  issuing 
endangered  species  permits  for  the 
removal  of  a  limited  number  of  select 
Florida  panthers  from  the  wild 
population  for  the  establishment  and 
management  of  a  captive  population  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended.  The  Finding  of  No  Significant 
Impact  is  based  on  information 
contained  in  the  Supplement  dated 
November  1991.  the  approved  Florida 
Panther  Recovery  Plan,  the  Florida 
Panther  Viability  Analysis  and  Species 
Survival  Plan,  other  pertinent  scientific 
and  technical  data,  and  public 
comments  received  on  the  proposal  and 
draft  Supplement.  Finally,  this  Notice 
serves  to  notify  the  public  that  the 
following  applicants  have  applied  for 
permits  to  conduct  certain  activities 
with  the  Florida  panther.  This  Notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]: 

The  Florida  Came  and  Fresh  Water 
Fish  Commission.  Tallahassee.  Florida 
(PRT-763741)  requests  a  2-year  permit  to 
take  (capture  and  remove  from  the  wild) 
a  maximum  of  6  kittens  per  year  and  up 
to  4  adults  the  first  year  and  up  to  2 
adults  the  second  year,  to  be  placed  in 
various  Florida  zoological  facilities  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 

The  following  Florida  zoological 
facilities  request  permits  to  take  (harass 
through  husbandry  and  management 
activities;  blood  sampling,  anesthetizing 
for  health  examinations,  etc.)  for  the 
purpose  of  scientiHc  research  and 
enhancement  of  propagation  and 


survival  of  the  species:  Lowrv  Park  Zoo 
(PRT-763742),  Jacksonville  Zix)  (PRT- 
763744).  Miami  MetroZoo  (PRT-763740). 
and  White  Oak  Plantation  (PRT-763743). 
These  facilities  have  applied  for  permits 
from  the  Office  of  Management 
Authority  as  a  result  of  the  out-of-court 
settlement  with  The  Fund  for  Animals. 
Inc.  The  Fund  for  Animals,  Inc..  was 
against  the  zoos  being  issued  subpennits 
under  the  Regional  Director's  Blanket 
Permit,  as  the  Service  originally 
intended,  since  applications  for 
subpermits  do  not  require  a  30-day 
public  comment  period  in  the  Federal 
Register  and,  consequently,  they  would 
not  have  an  opportunity  to  comment  on 
the  expertise  and  faciHtics  of  the  zoos. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to:  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203, 
telephone:  703/358-2104,  FAX:  703/356- 
2281,  or  by  appointment  during  normal 
business  hours  (7:45  am-4:15  pm)  within 
30  days  of  the  date  of  publication  of  this 
notice.  Please  refer  to  the  PRT  number 
when  requesting  a  copy  of  the 
application(s)  and  when  submitting 
comments. 

FOn  flMtTHER  INFORMATION  AND  COFtES 
OF  THE  SUPW^MCNT  CONTACT:  Dennis  B. 
Jordan.  Florida  Panther  Recovery 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  117  Newins-Ziegler  Hall, 
University  of  Florida,  Gainesville, 
Florida  32611-0307,  telephone  904/392- 
1861. 

SUPPLEMENTARY  INFOmiATION:  The 
Florida  panther  [felis  concohr  coryi), 
with  a  single  population  of 
approximately  30  to  50  individuals,  is  a 
critically  endangered  species.  A  recent 
population  viability  analysis  indicated 
that  the  existing  single  population 
situation  provided  limited  security 
against  extinction,  and  estimated  that 
given  the  prevailing  demographic  and 
genetic  conditions,  the  species  would  go 
extinct  in  25  to  40  years.  Genetic  studies 
support  this  projection  with  limited 
genetic  diversity  and  inbreeding  further 
compromising  population  viability.  The 
Florida  Panther  Interagency  Committee 
has  concluded  that  security  against 
extinction  for  the  Florida  panther  can 
only  be  provided  through  actions  to 


immediately  preserve  existing  genetic 
diversity  and  to  significantly  increase 
panther  numbers  and  populations.  The 
InterHgency  Committee  has 
recommended  this  security  can  best  be 
accomplished  through  the  establishment 
and  management  of  a  captive 
population. 

In  December  1990.  the  Service 
completed  a  Final  Environmental 
Assessment  (Assessment)  on  the 
proposed  captive  breeding  program  for 
the  endangered  Florida  panther.  The 
Service  evaluated  seven  potential 
courses  of  action  in  the  Assessment  in 
order  to  identify  and  select  a  program 
that  would  insure  the  long-term  survival, 
and  recovery  of  the  Florida  panther  in  ' 
the  wild.  The  Service's  preferred 
alternative  in  the  Assessment  was  to 
establish  a  captive  breeding  population 
over  a  3-  to  6-  year  period  that  focused 
primarily  on  the  capture  of  a  limited 
number  of  offspring  of  key  adults 
(genetic  founders)  from  the  wild 
population.  The  proposed  removal 
regime  would  attempt  to  achieve  full 
genetic  representation  of  the  wild 
population  without  compromising  the 
integrity  of  the  wild  population.  The 
Service  determined  on  December  12, 
1990,  that  the  preferred  alternative  was 
not  a  major  Federal  action  significantly 
effecting  the  quality  of  the  human 
environment,  and  indicated  that 
appropriate  endangered  species  permits 
to  implement  the  program  would  likely 
be  issued  soon  after  January  19. 1991. 

On  January  15. 1991.  The  Fund  for 
Animals,  Inc.,  and  Holly  Jensen  filed  a 
lawsuit  against  the  Fish  and  Wildlife 
Service  regarding  the  proposed  captive 
breeding  program  and  requested  a  Court 
injunction  that  would  prevent  the 
issuing  of  the  subject  permits.  An  out-of- 
court  settlement  was  reached  on 
February  6, 1991.  which  stipulated  that 
the  Service  would  prepare  a 
Supplemental  Environmental 
Assessment  addressing  the  plaintiffs 
concerns  by  November  30, 1991.  Tl^e 
settlement  also  allowed  the  capture  of 
up  to  six  Florida  panther  kittens  to  be 
held  at  White  Cak  Plantation  in  Yulee, 
Florida,  for  future  potential  captive 
breeding. 

In  the  Supplement,  the  Service 
rigorously  explores  and  objectively 
evaluates  and/or  expands  its  analysis  of 
the  following  issues:  The  feasibility  of 
captive  breeding  Florida  panthers:  the 
impacts  posed  to  the  remaining  wild 
population  from  the  removal  of  adults 
and  kittens:  the  conditioning  of  captive 
raised  panthers  for  survival  in  the  wild: 
the  feasibility  and  impact  of 
reintroduction  of  captive-bred  Florida 
panthers  to  the  wild;  the  availability  of 
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suitable  habitat  for  reintroduction  of 
captive-bred  panthers  both  within  and 
outside  Florida;  reintroduction  goals 
(site  selection  and  target  reintroduction 
dates),  release  strategies,  site  evaluation 
and  protection;  public  attitudes  towards 
teintroduction  of  panthers;  and  the 
possibility  of  genetic  augmentation  (i.e.. 
mixing  other  Ft^/is  concohr  subspecies 
with  Florida  panthers  for  genetic 
enrichment  purposes). 

During  the  preparation  of  both  the 
Assessment  and  the  Supplement,  the 
Service  has  consulted  with  the  Florida 
Panther  Interagency  Com.mittee; 
numerous  biologists,  geneticists, 
scientists,  and  managers;  received  and 
reviewed  written  and  verbal  comments 
from  the  public  during  meetings  and 
official  comment  periods.  Based  on  the 
results  of  this  extensive  review  process, 
the  Service  has  concluded  that 
Alternative  3  (use  of  kittens  and  select 
adults  for  establishing  a  captive 
population)  provides  the  best  overall 
opportunity  to  achieve  security  against 
extinction  and  complete  representation 
of  the  remaining  genetic  diversity  of  the 
existing  wild  population,  with  minimal 
impacts  to  the  integrity  of  the  wild 
population.  Alternative  3  is  consistent 
with  meeting  the  short-  and  long-  range 
goals  of  the  Population  Viability 
Analysis  and  Species  Survival  Plan  and    / 
the  recovery  plan.  The  captive  breeding 
program  will  represent  initiation  of  an 
important  new  task  in  the  overall 
Florida  panther  recovery  program. 
However,  the  captive  breeding  program 
will  not  be  a  substitute  for.  or  reduce  the, 
emphasis  on.  the  many  other  ongoing 
and  proposed  actions  to  secure  and 
enhance  the  existing  wild  population. 

Dated:  November  19. 1991. 
lames  W.  PuHiam,  Jr., 

Regional  Director. 

\VK  Doc.  91-28364  Filed  11-25-91;  8:45  amj 
aaUNO  COOC  4310-5S-« 


National  Park  Service 

Rocky  Mountain  National  Park, 
Colorado;  Order  Adjusting  the 
Boundary  of  Rocky  Mountain  National 
Park  to  Include  Certain  Lands 

aqency:  National  Park  Service.  Interior. 
•  ACTION:  Boundary  Adjustment  Order. 

SUMMARY:  Pursuant  to  the  authority 
contained  in  the  Act  of  November  29. 
1989. 103  Stat.  1700. 16  U.S.C.  192b-10. 
and  as  certain  lands  authorized  for 
acquisition  by  the  Secretary  of  the 
Interior  have  now  been  acquired,  the 


boundaries  of  Rocky  Mountain  National 
Park  are  being  adjusted  accordingly. 

DATES:  The  effective  date  of  this  Order 
shall  be  the  date  of  the  Federal  Register 

publication  in  which  this  Order  appears. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief,  Land  Resources  Division.  Rocky 
Mountain  Region,  P.O.  Box  25287. 
Denver.  Colorado  80225-0287.  (303)  969- 
2610  or  FTS  327-2610. 

SUPPLEMENTAL  INFORMA-nON:  The 

above-cited  Act  authorizes  the 
Secretary  of  the  Interior  to  acquire 
certain  lands  adjacent  to  Rocky 
Mountain  National  Park  and.  upon 
acquisition,  to  adjust  the  park  boundary 
to  include  such  lands  within  the  park. 
The  total  acreage  of  Rocky  Mountain 
National  Park  will  be  increased  by 
469.84  acres  by  this  boundary 
adjustment. 

Subject  to  valid  existing  rights,  the 
following  described  lands  are  hereby 
added  to  Rocky  Mountain  National  Park 
to  be  administered  in  accordance  with 
the  laws  and  regulations  applicable 
thereto: 

Township  4  North,  Range  73  West,  6th 
Principal  Meridian 

Larimer  County.  Colorado. 

SectionlO:WV^SE'/4: 

Section  14:  That  part  of  the  SE'/«  NWy4  and 
the  SWVii  lying  west  of  the  westerly 
right-of-way  line  of  Colorado  Highway 
No.  7: 

Section  15:  NEV4,  N'/4  SEV*: 

Sertion  23:  That  part  of  the  NW  V4  NW'A 
lying  west  of  the  westerly  right-of-way 
line  of  Colorado  Highway  No.  7, 

containing  469.84  acres,  more  or  less. 

Dated:  November  14. 1991. 

Alex  Young, 

A  cting  Regional  Qirector,  Rocky  Mountain 
Region. 

(FR  Doc.  91-28289  Filed  11-25-91:  8:45  am| 
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National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  14. 1991.  Pursuant  to  \  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington,  DC 


20013-7127.  Written  comments  should 
be  submitted  by  December  11. 1991, 
Carol  D.  Shall, 

_  Chief  of  Registration.  National  Register. 

ARIZONA 

Coconino  County 

Pendley  Homestead  Historic  District,  US  88- 
A.  7  mi.  N  of  Sedona.  Sedona  vicinity. 
91001857. 

ARKANSAS 

Pulaski  County 

McGuire,  Thomas  R.,  House,  114  Rice  St^ 
Little  Rock,  91001858 

CONNECTICUT 

New  Haven  County 

Mount  Carmel  Congregational  Church  and 
Parish  House,  3280  and  3284  Whitney  Ave., 
195  Sherman  Ave.,  Hamden,  91001847 

Pistol  Factory  Dwelling,  1322  Whitney  Ave., 
Hamden.  91001846 

Todd,  Orrin,  House.  3369  Whitney  Ave.. 
Hamden.  91001845 

Windham  County 

Sumner-Carpenter  House,  333  Old  Colony 
Rd.,  F.asirord,  91001854 

GEORGIA 

Dougherty  County 

St.  Nicholas  Hotel,  141  Flint  Ave.,  300-310 
Washington  St.,  Albany,  91001851 

Fulton  County 

705  Piedmont  Avenue  Apartments,  705 
Piedmont  Ave.,  Atlanta,  91001853 

Habersham  County 

Haywood  English  Family  Log  House,  GA 115 
W  of  jet.  with  Habersham  Rd.,  ClarkesviJIe 
vicinity,  91001852 

IOWA 

Cedar  County 

Reichert,  John  Christian  and  Bertha 

Landrock,  House,  508  E.  Fourth  St..  Tipton. 
91001861 

Story  County 

MacDonald,  Gilmour  B.  and  Edith  Craig, 
House  (Conservation  Movement  in  Iowa 
MPS),  517  Ash  St.,  Ames,  91001800 

KENTUCKY 

Scott  County 

South  Broadway  Neighborhood  District, 
Roughly,  Georgetown  Cemetery,  S. 
Broadway  N  to  College  St.  and  S.  Hamilton 
St.  from  Clayton  Ave.  to  College. 
Georgetown.  91001856 

MASSACHUSETTS 

Hampshire  County 

Amherst  Central  Business  District.  1-79  Main 
St..  13-31  N.  Pleasant  St.,  1-79  S.  Pleasant 
St.,  1-18  Boltwood  Ave.,  Amherst.  91001859 

Worcester  County 

Gilbertville  Historic  District 
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Roughly  Main.  Church.  High.  North.  Broad 
and  Bridge  Sts..  Hardwick.  91001848 

tlardwick  Village  Historic  District. 
Petersham.  Barre.  Greenwich,  Ruggles  Hill 
and  Cilbert\ille  Rds.,  Hardwick,  91001849 

OHIO 

Cuyahoga  County 

Clewland  East  Pierhead  Light  (Light  Stations 
of  Ohio  MPS).  E  breakwater  pierhead, 
entrance  to  Cleveland  harbor.  Cleveland 
91001855 

VIRGIN  ISLANDS 

SL  Thomas  Island 

Skytsborg.  39  Donningens  Gade.  Chariolte 
Amalie.  91001844 

WISCONSIN 

Asfalaod  County 

R.  G.  STEWART  (Shipwreck).  Address 
Restricted.  La  Pointe  vicinity,  910018SO 

IFR  Doc.  91-28290  Tiled  11-25-91:  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program; 
Investment  Guaranty 

The  Agency  for  International 
Development  (A.LD.)  has  authorized  the 
guaranty  of  loans  for  the  Republic  of  the 
Philippines  ("borrower")  as  part  of 
A.LD.'s  assistance  program.  The 
proceeds  of  these  loans  will  be  used  to 
finance  shelter-related  infrastructure  for 
low  income  families  in  the  Philippines. 
At  this  time,  the  Government  of  the 
Philippines  has  authorized  A.I.D.  to 
request  proposals  from  eligible,  lenders 
for  a  loan  under  this  program  of  $20 
million  dollars  ($20,000,000).  The  name 
and  address  of  the  representatives  of 
the  Borrower  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  the  Philippines 

Housing  Guaranty  Loan  Number:  492- 
HC-001— $20,000,000. 

(1)  Attention:  Hon.  Romeo  L.  Bernardo. 
Undersecretary  of  international 
Finance,  c/o  Mr.  Ernest  Leung. 
Executive  Director,  room  D-1346.  The 
World  Bank.  1818  H  Street.  NW.. 
Washington.  DC  20433.  Fa\:  (202)  477- 
2966  (Preferred  Communication). 
Telephone:  (202)  458-0096  or  (202) 
477-1234  extension  80096. 

and  to: 

(2)  Attention:  Ms.  Ma.  Cecilia  C 
Soriano.  Assistant  Secretary  of 


Finance.  Department  of  Finance, 
International  Finance  Group,  room 
416.  Five-Story  Building.  Central  Bank 
Complex.  A.  Mabini  Street  Malate, 
Manila,  Philippines.  Fax:  (632)  521- 
0106  or  522-0164  or  521-9495. 
Telephone:  (632)  521-8572  or  59-6279. 

Interested  lenders  should  contact  the 
borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
deliver  their  bids  to  all  of  the  Borrower's 
representatives  by  Wednesday, 
December  11, 1991, 12:00  noon  Eastern 
Standard  Time.  Bids  should  be  open  for 
a  period  of  at  least  48  hours  from  the  bid 
closing  date.  Copies  of  all  bids  should 
be  sent  simultaneously  to  the  following: 
Mr.  Earl  Kessler,  Assistant  Director/ 
Asia,  RHUDO.  USAID-Thailand,  APO 
AP  96520  (Street  Address:  37  Soi 
Somprasong  3.  Petchburi  Road 
Bangkok,  Thailand).  Telex:  67059  RPS 
TH.  Fax:  (66)  (2)  255-3730  (Preferred 
Communication).  Telephone:  (66)  (2) 
255-3665. 
Mr.  Harry  Dickherber,  Chief, 
Decentralization  and  Local 
Development  Division.  Office  of 
Natural  Resources,  Agriculture  and 
Decentralization,  USAID/Manila, 
APO  AP  96440-8600  (Street  Address: 
1201  Roxas  Blvd.  Manila,  Philippines). 
Fax:  (63)  (2)  522-2512  (Preferred 
Communication).  Telephone:  (63)  (2) 
521-7116  or  521-9054. 
Robert  Freed.  Office  of  Development 
Planning,  Bureau  for  Private 
Enterprise.  Agency  for  International 
Development,  room  331 3 A  NS. 
Washington,  DC  20523-0088.  Telex: 
892703  AID  WSA.  Fax:  (202)  647-1805 
(Preferred  Communication). 
Telephone:  (202)  647-6909. 
Bids  must  conform  to  the  following 
terms:  (1)  Amount:  U.S.  $20  million.  (2) 
Term:  30  years.  (3)  Grace  Period:  Ten 
years  with  repayment  amortizing  in 
equal  semi-annual  installments  over  the 
remaining  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rate  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index, 
the  8%  U.S.  Treasury  Bond  due 
November  15.  2021.  such  rate  to  be  set  at 
the  time  of  acceptance. 

(b)  Variable  Interest  Rate:  To  be  fixed 
for  each  six  month  period  based  on  tkte 
six  month  British  Bankers  Association 

.  LIBOR,  preferably  with  terms  relating  to 
Borrower's  right  to  convert  to  fixed. 

(5)  Prepayment-  Offers  should  iacltide 
the  terms  for  prepayment  of  the  loan  by 


the  Borrower  specifying  any  cost  for 
exercising  the  call  option. 

(6)  Fees:  Offers  should  specify  the 
contracting  fees  and  expenses.  Lenders 
are  requested  to  include  all  legal  fees  in 
their  placement  fee.  Such  fees  and 
expenses  shall  be  payable  at  closing 
from  the  proceeds  of  the  loan.  All  other 
fees  and  expenses  (e.g.  commitment/ 
management  fees,  if  any)  should 
likewise  be  clearly  specified  in  the  offer. 

(7)  Closing  Date:  As  early  as 
practicable,  not  to  exceed  60  days  from 
date  of  selection  of  investor. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.LD.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.LD.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
•^Acf). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens:  and.  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principle 
amount  thereof. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.LD. 
Housing  Guaranty  Program  can  be 
obtained  from:  Mr.  Fred  Hansen.  Deputy 
Director,  Office  of  Housing  and  Urban 
Programs.  Agency  for  International 
Development,  room  401.  SA-2, 
Washington.  DC  20523-0214.  Telephone: 
(202)  663-2530. 

Dated:  Novemijer  Za  1991. 
Mr.  FndHanawi. 

Deputy  Director.  Office  of  Housing  and  Urban 
Progroma.  Agency  for  Internet ionol 
Development 
|FR  Doc.  «1-2«36«  Filed  11-25-*! :  MS  «mj 
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INTERNATKMIAL  TRADE 
COMMISSION 

IlnnssUBtloos  Mo*.  r31-TA-54e  and  S41 
CCftBin  WsMSQ  StBlMM 

From  flw  ntpybac  of  Koroo  and 
Tahwan 

AQENCv:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scfaeduliqg  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-540  and  541  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Republic  of  Korea  and 
Taii^an  of  certain  welded  stainless  steel 
pipes,'  provided  for  in  subheadings 
7306.40.10  and  7306.40.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  fanuary  Z. 
1992.  g. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
IFFECnvi  DATE:  November  la  1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Elizabeth  Haines  (202-205-3200).  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20430.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 


■  The  imported  product  lubiect  to  these 
investigattMM  ooMists  «l  wsMad  mistwrilic 
(chromlunMrickaQ  stotalM*  Meet  pipM  from  the 
Repablic  of  Kara*  aad  Taiwan  that  are  coverad  by 
the  American  Society  for  Teiting  and  Matarialt 
(ASTM)  predvcl  designation  A-312.  AMioogh  the 
detignation  ASTU-SIZ  eawera  boA  anBdMa  and 
welded  aaalcniltc  MaMtm  alacl  pipaa.  eattf  tlw 
welded  form  >a  Mibiect  la  these  ioveatigationa.  Tka 
petition  ia  these  Investigations  states  that  tha  ma)or 
applicatiofts  for  weWed  ASTM  A-312  pipes  art 
digeater  Kiws.  t>ton  knea.  phamaoautkai  taaa. 
pemdianiical  sledi  liMa,  fafawoiy  pcacaaa  aad 
transport  Knes.  general  food  processing  lines, 
automotive  paint  Itfies.  and  paper  process  machines. 
Imports  of  these  goods  are  reported  tuider  staftaltcal 
reporting  namben  73aS.«t.iena  730S«UOMl 

73oe.4a:soa9  Tags  4o.sgso.  aad  73gs4ixsa:« 


Ittt).  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commissioa 
should  contact  the  Office  of  the 
Secretary  at  202n20S-<2000. 
SUPM^MENTAAY  MMRMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  Hied 
on  November  IS,  1991.  by  Avesta 
Sandvik  Tube.  Inc.:  Bristol  Metals: 
Damascus  Tubular  Products;  Trent  Tube 
Division.  Crucible  Materials  Corp^  and 
the  United  Steelworkers  of  America. 

Partidpatian  io  the  investigatioBS  and 
PoUicSenrkaList 

Persons  (other  than  petitioners) 
wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearan(»  with  the  Secretary 
to  the  Commission,  as  provided  in 
§}  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Rei^ler.  The  Secretary 
will  prepare  a  public  service  list 
containii^  the  names  and  adcbesies  of 
all  persons,  or  then-  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Infomation  (BPI)  Under  an 
Administrative  Pratodive  Ordar  (APO) 
and  BPI  Sarvka  UM 

Pursuant  to  fi  207.7(a)  of  the 
Commissttn's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in 
these  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publics  titm  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9-JO  a.ra.  on  December  10. 1991.  at 
die  U.S.  Iirtentational  Trade 
Commission  Building.  500  E  Street  SW., 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  sboold 
contact  Elizabeth  Haines  (202-205^3200) 
not  later  than  December  5. 1991.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of  antidumping 
duties  ia  tlwse  investigBtioas  and 
^^p^ies  in  opposHran  to  the  hnposftion  of 
such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 


make  an  ontl  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  tke 
Conunissitm's  de)iberat>oas  may  reqoesl 
permission  to  present  a  4iort  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  SS  2014)  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
December  13, 1991.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  Uiey  must 
conform  with  the  requirements  of 
ii  201.6.  207.3.  and  2077  of  the 
Commission's  rales. 

in  accordance  with  (J  201.16(c)  and 
207  J  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  Kst),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Setn-etary  will  not  accept  a 
document  for  fihng  without  a  certificate 
of  service. 

Autkarity:  Thaae  isvMtigBtiona  arc  btia$ 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VIL  This  notice  ia  published 
pursuant  to  sectioa  20702  of  tlw 
Commission's  ruks. 

By  order  of  the  Commission. 

Oated  November  20. 1901. 
Edward  G.  CairoR. 
Acting  Secretary. 
(PR  Dec  91-289S7  FHed  ll-ZS-ai:  »45  ami 


INTERSTATE 
COMMISSION 


(FInanoa  Oackal  Na.  S1*M) 


Llnaa  of  Cadar  Vailay  Railroad  Co.; 
NottoaofEaamptiofi 


Cedar  River  Railroad  Company  (CRR), 

a  wholly-owned  nom;arrier  sobsidiary  of 
the  Chicago  Central  &  Pacific  Railroad 
Conyany  (CCP).  has  filed  a  aotioe  of 
exemption  to  a(X}uire  approximately  117 
miles  of  line  and  incidental  tradcage 
rights  ia  Iowa  and  Minnesota  from 
Cedar  Valley  Railroad  Company 


59962 
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(CVAR).'  The  involved  lines  and 
trackage  rights  are  currently  operated 
by  CCP.  a  Class  11  railroad  which 
connects  with  CVAR's  system  at  Mona 
Junction.  lA.*  CRR  intends  to 
consummate  the  acquisition  on.  or 
shortly  after,  the  effective  dates  of  both 
the  instant  notice  of  exemption  and  the 
exemption  sought  by  CCP  in  Finance 
Docket  No.  31959.  Chicago  Central  ft 
Pacific  Railroad  Company — 
Continuance  in  Control  Exemption — 
Cedar  River  Railroad  Company,  to 
continue  in  control  of  CRR.'  Upon 
consummation.  CRR  wilt  be  a  Class  UI 
railroad.* 

The  line  segments  sought  to  be 
acquired  by  CRR  include:  (1)  CVAR's 
94.27-mile  main  line  between  milepost 
0.0  at  Mona  Junction.  LA  and  milepost 
94.27  at  Glenville.  MN:  (2)  CVARs  7.21- 
mile  branch  line  between  milepost  0.0  at 
Slacyville  function  and  milepost  7.21  at 
Stacyville.  lA;  and  (3)  CVARs  15.8-miIe, 
Readlyn  Branch  line  between  milepost 
276.8  at  Waverly  Junction  and  milepost 
261.0  near  Readlyn.  lA.  CVAR's 
incidental  overhead  trackage  rights  over 
the  Chicago  and  North  Western 
Transportation  Company's  approximate 
7-mile  line  (trackage  rights  line)  between 
Glenville  and  Albert  Lea.  MN  are  also  to 
be  assigned  to  CRR.  The  acquisition  of 
the  Readlyn  Branch  line  is  contingent 
upon  the  ability  of  the  National  Bank  of 
Waterloo  to  "cause  conveyance  of  the 


'  Originally  filed  on  Octuher  19. 1991.  th«  notice 
of  exemption  «*■*  amended,  clarified,  and  corrected 
in  a  letter  from  attorney  WillidDi  C  Sippel  received 
November  *.  1991. 

*  CVAR  ceated  rail  operation*  on  May  22. 1991. 
In  responie  to  the  need  for  continued  rail  aervice 
over  ill  system,  the  Commission  authorized  CCP  to 
operate  over  CVAR's  hne*  as  a  "Directed  Rail 
Carrier" — uncompensated  and  without  Federal 
subsidy  under  49  U.S.C  1112S4b|(5)— for  an  initial 
period  of  60  days  commencing  fune  S.  1991.  See 
Directed  Service  Order  No.  1511.  Chicago  Central  #■ 
Pacific  Railroad  Company — Directed  Service — 
Cedar  Valley  Railroad  Company  (not  printed), 
served  |une  5.  1991  (as  corrected  |une  12. 1991).  On 
August  2. 1991.  we  extended  the  Directed  Service 
Order  to  January  3a  1992. 

*  CRR's  amended  notice  of  exemption  l>ecame 
effective  on  November  11. 1991.  7  days  after  the 
amendment  was  filed.  See49CFR  nSO  32(b). 
However,  the  acquisition  and  operation  transaction 
cannot  be  consummated  unless  CCPs  petition  for 
exemption  in  Finance  Docket  No.  31959  is  approved. 
The  Commission  will  issue  a  decision  on  the 
petition  shortly. 

*  The  Railway  Labor  Executives'  Association  and 
United  Transporiation  Union  (RLEA/UTU)  filed 
protests  seeking  imposition  of  labor  protective 
conditions.  The  Commission  has  determined, 
however,  that  such  conditions  will  not  be  imposed 
on  this  class  of  transaction  unless  exceptional 
circumstances  are  shown.  See  Ex  Parie  No.  393 
(Sub-No.  1).  Class  Exemption — Ac<j.  A  Oper.  of  R. 
Lines  Under  49  U.S.C.  10901.  1  ICC  2d  8ia  S14 
(19M|.  off d  tub  nam.  Illinois  Commerce 
Commission  v.  ICC  B17  F.2d  145  (D.C  Clr.  1987). 
RLEA/irrU  do  not  allege  thut  exceptional 
circumstances  are  involved.  Accordingly.  lal>or 
protective  conditions  will  not  be  imposed. 


Branch  or  such  portion  thereof  to  (CRR) 
by  March  13. 1992."  ■>  CRR  intends  to 
operate  the  94.27-mile  line,  the  7-mile 
trackage  rights  line,  the  7.21-mile  branch 
line,  and  2.32  miles  of  the  Readlyn 
Branch  line  between  milepost  276.6  at 
Waverly  Junction  and  milepost  274.48 
near  Waverly.  lA.  However.  CRR  "does 
not  at  this  time  seek  authority  or 
exemption  therefrom"  to  operate  the 
remaining  13.48  miles  of  the  Readlyn 
Branch  line  between  milepost  274.48  and 
milepost  261.00.* 

Finally.  CRR  contends  that  "any 
trackage  on  the  (Readlyn  Branch) 
property  which  is  presently  exempt 
trackage  under  49  U.S.C.  10907  (such  as 
industrial  tracks  or  team  tracks)  would 
be  acquired  by  (CRR)  as  exempt 
trackage."  Sippel  letter  at  2.  Although 
CRR  may  acquire  exempt  trackage 
without  Commission  approval,  it  has  not 
specified  what  this  trackage  is  and  why 
if  is  considered  exempt.'  This  notice  of 
exemption  shall  be  read  simply  to 
embrace  the  acquisition  of  the  specified 
trackage. 

This  transaction  is  exempt  from 
environmental  review  under  49  CFR 
1105.6(c)(2)(i)  and  from  historic  reporting 
requirements  under  section  1105.6(b)(1). 


'  Because  it  defaulted  on  certain  loans  from  the 
National  Bank  of  Waterloo.  CVAR  has  agreed  to 
transfer  "to  a  buyer  acceptable  to  the  Bank  the 
property  upon  which  the  Bank  had  liens,  i.e..  the 
lines  involved  herein."  Notice  of  Exemption,  at  3.  n. 
1.  However,  ownership  of  the  Readlyn  Branch  line 
is  currently  the  subject  of  a  dispute  t>elween  CVAR 
and  Traiiu  Unlimited.  Inc.  Letter  from  William  C. 
Sippcl  dated  November  1. 1901,  p.  1. 

•  By  decision  in  Docket  No.  AB-329  (Sub-No.  IX). 
Cedar  Valley  Railroad  Company — Abandonment 
Exemptiorv— In  Bremer  County.  lA  (not  pnnted), 
served  January  7. 1901.  t)ie  Commission  granted  an 
exemption  permitting  CVAR  to  abandon  the 
involved  13.4S-mile  segment  of  its  Readlyn  Branch 
line.  However,  because  Iowa  Trails  Council.  Inc. 
requested  inlenm  trail  use/rail  banking,  and  CVAR 
I  to  negotiate,  the  exemption  was  made 
cl  lo  a  Notice  of  Interim  Trail  Use  (NITU) 
which  provided  a  180.day  trail  use  negotiating 
period.  By  decision  served  |uly  6.  1991.  the 
negotiating  period  was  extended  to  January  2. 1992. 
Accordingly,  unless  the  NITU  expires  (which  will 
occur  if  a  trail  use  agreement  is  not  reached)  or  is 
revoked.  CRR  cannot  restore  rail  service  over  the 
13.48-mile  segment.  CRR  acknowledges  that  it* 
acquisition  of  the  13.48-mile  segment  would  be 
subject  to  the  NITU  Sippel  letter,  p.  2. 

^  Under  section  10907  the  Commission  does  not 
have  jurisdiction  to  regulate  the  acquisition  of  spur. 
Industrial,  leam.  switching,  or  side  tracks  if  the 
tracks  are  located  entirely  in  one  State.  Initially. 
CRR  stated  that  the  13.48-mlle  trail  use  segment  of 
the  Readlyn  Branch  would  be  acquired  "as  exempt 
trackage  under  49  U.SC.  10907. "  Notice  of 
Exemption,  p.  4.  As  indicated  al>ove.  however,  that 
line  segment  is  currently  subject  lo  the  jurisdiction 
of  the  Commission.  Mr.  Sippel's  November  1.  1991 
letter  corrects  CRR's  initial  statement  regarding  the 
status  of  the  Readlyn  Branch.  However,  the  letter 
now  claims,  without  more,  that  some  trackage  on 
that  properiy  qualifies  as  industrial  tracks,  team 
tracks,  or  other  exempt  trackage  under  section 
10907. 


The  transaction  will  have  no  effect  on 
historic  properties. 

Any  comments  must  be  Hied  with  the 
Commission  and  served  on:  William  C. 
Sippel.  Esq..  Oppenheimer,  Wolff  ft 
Donnelly.  Two  Illinois  Center.  233  North 
Michigan  Avenue,  suite  2400.  Chicago. 
IL  60601. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  November  19. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Direclor.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

[FR  Doc.  91-28398  Filed  11-25-91:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classifications 
Undar  Executive  Orders  12073  and 
105*2;  Addition  to  tiw  Annual  List  of 
Labor  Surplus  Areaa 

AOCNCV:  Employment  and  Training 
Administration.  Labor. 
ACnOW:  MOTICt. 

OATK  This  addition  to  the  annual  list  of 
labor  surplus  areas  is  effective 
November  1. 1991. 

summary:  The  purpose  of  this  notice  is 
to  announce  an  addition  to  the  annual 
list  of  labor  surplus  areas. 
FOn  FURTHER  INFORMATION  CONTACT: 
William  ].  McCarrity.  Labor  Economist, 
Employment  and  Training 
Administration.  200  Constitution 
Avenue,  NW.  room  N-4470.  Attention: 
TEESS.  Washington.  DC  20210. 
Telephone:  202-535-0189. 

SUFTLEMCNTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  part  20  (48  CFR  part  20)  in 
order  to  assess  the  impact  of  the  labor 
surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
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offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  st4>plier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  part  25  (48  CFR 
part  25)  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regidalions 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  part 
654,  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
October  25. 1991,  (56  FR  55339). 

Subpart  B  of  part  654  states  that  an 
area  of  substantial  unenfiplo>inent  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemploj'ment  under  Executive  Order 
10582. 

The  area  described  below  has  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  a  labor  surplus  area  pursuant 
to  20  CFR  654.5(b)  (48  FR  15615  April  12. 
1983)  and  is  effective  November  1, 1901. 

The  list  of  labor  surplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 

Signed  at  Washiogton.  DC  an  November  1. 
1991. 

Roberta  T.  fanes, 

A  ssis  tan  t  Secretary  of  Labor. 

Addition  to  the  AoDual  List  of  Labor 
Surplus  Areas 

(November  1. 1991) 


tJibor  mrpltjt  areas 
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Virginia: 
Orange  County.. 


Orarfge  Ooumy. 


|FR  Doc.  91-.2839e  Filed  ll-25-«l:  MS  am) 
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NATIONAL  COMMISSION  ON 
AMERICAN  INDIAN,  ALASKA  NATIVE. 
AND  NATIVE  HAW  ARAN  HOUSiNQ 

Notice  of  Meeting 

AGENCY:  The  National  Commission  on 
American  Indian,  Alaska  Native,  and 
Native  Hawaiian  Housing. 
action:  Notice  of  public  hearings  and 
meeting. 

SUMHNARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92-463,  as  amended,  the  National 

Commission  on  American  Indian, 

Alaska  Native,  and  Native  Hawaiian 

Housing  announces  the  forthcoming 

public  hearings  and  meeting  of  the 

Commission. 

DATES:  December  1, 1991.  2  p.m.  to  5 

p.m..  December  2, 1991,  9  a.m.  to  3  p.m. 

addresses:  Hyatt  Regency  San 

Francisco  Airport  Hotel,  1333  Baj-shore 

Highway,  Burlingame,  CA.  (415)  347- 

1234. 

FOR  FURTHER  INFORMATION  CONTACT 

Lois  V.  Toliver.  Administrative  Officer. 

(202)  275-0045. 

TYPE  OF  MEETING:  Open. 

AGENOA:  CaU  to  Order.  Roll  Call. 

Chairman's  Message.  Introduction  of 

Commissioners  and  Guests, 

Presentations  from  Invited  Guests. 

Loto  V.  ToHver, 

Administrative  Officer. 

(FR  Doc.  01-28313  Filed  11-25-91;  8:45  am] 
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NATIONAL  COMMISSION  ON 
AMERICAN  INDIAN,  ALASKA  NATIVE. 
AND  NATIVE  HAWAIIAN  HOUSING 

Notice  of  Meeting 

agency:  The  National  Commission  on 
American  Indian,  Alaska  Native,  and 
Native  Hawaiian  Housing. 
action:  Notice  of  public  bearings  and 
meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Commission  on  American  Indian. 
Alaska  Native,  and  Native  Hawaiian 
Housing  announces  the  forthcoming 
public  hearings  and  meeting  of  the 
Commission. 

DATES:  December  6, 1991. 9  a  jn.  to  5 
p.m. 

addresses:  Hawaiian  Home  Lands 
Commission.  335  Merchant  Street. 
Honolulu.  HI  96613.  (806)  586-380a 
FOR  fuhtndi  mtormation  cofcrAcr: 
Lois  V.  Toliver.  Administrative  Officer. 
(202)  275-0(M5. 


lOpen. 

agenda:  Call  to  Order.  Roll  Call. 

Chairman's  Message.  Introduction  of 

Commissioners  and  Guests, 

Presentations  from  Invited  Guests. 

Lois  V.  Toliver. 

AJwinistrativt  Officer. 

(FR  Doc.  91-28314  Filed  11-25-91:  8:45  am) 

BILUNO  CODE  M30-07-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Dodtet  No.  SO-2931 

Boston  Edison  Co.;  Withdrawal  of 
Amendment  to  FacRlty  Operating 
License 

The  U.S.  Nadear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Boston  Edison 
Company  (licensee)  to  withdraw  its 
October  24, 1991,  application  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-35.  issued  to  the 
licensee  for  operation  of  the  Pilgrim 
Nuclear  Power  Station,  located  in  the 
Town  of  Plymouth.  Plymouth  County 
Massachusetts.  Notice  of  Consideration 
of  Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
November  4. 1991  (56  FR  56425). 

The  purpose  of  the  licensee's 
amentfanent  request  was  to  revise  the 
Technical  Specifications  (TS)  to  provide 
temporary  extension  to  the  7-day 
limiting  condition  for  operation  of  TS 
3.5.3.2  for  Reactor  Core  Isolation  Cooling 
(RCIC)  inoperability  due  to  the  potential 
for  an  undesirable  DC  bus  voltage 
transient-induced  trip  of  the  RCIC 
inverter. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  hcensee. 

For  further  details  with  respect  to  this 
action,  tee  (1)  The  application  fbr 
amendment.  dated  October  24. 1991.  and 
(2)  the  stafrs  letter,  dated  November  8. 
1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC  20S55  and  at  the  local 
public  document  room,  located  at  the 
Plymouth  Public  Library.  11  North 
Street,  Plymouth.  Massachusetts  0236a 

Dated  at  Rockville.  Maryland,  this  191h  day 
of  November.  1991. 
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For  the  Nuclear  Regulatory  Commission. 
Ronald  B.  Eaton. 

Senior  Project  Manager.  Project  Directorate 
1-3.  Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  91-28373  Filed  11-25-91;  8:45  am| 
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lOocfcat  No.  50-2191 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  ft  Light  Co^  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  GPU  Nuclear 
Corporation  (the  licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-16.  issued  to  the 
licensee  for  operation  of  the  Oyster 
Creek  Nuclear  Generating  Station, 
located  in  Ocean  County.  New  Jersey. 
The  Notice  of  Consideration  of  Issuance 
of  Amendment  and  Opportunity  for 
Hearing  was  published  in  the  Fefleral 
Register  on  May  20. 1991  (56  FR  23091). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specification  (TS)  to  delete 
the  requirement  that  a  liquid  effluent 
radiation  monitor  be  available  during 
liquid  effluent  discharges  from  their 
radwaste  facility. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated 

By  December  26. 1991.  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  20555.  Attention: 
Docl(eting  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Ernest  L  Blake.  Jr..  Esquire. 
Shaw,  Pittman.  Potts  &  Trowbridge.  2300 
N  Street.  NW..  Washington.  DC  20037. 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 


amendment  dated  April  29. 1991.  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  November  19. 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW,. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Library.  Reference 
Department,  101  Washington  Street. 
Toms  River.  New  Jersey  08753.  A  copy 
of  Item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC,  20555.  Attention:  Document  Control 
Desk. 

Dated  al  Rockviile,  Maryland,  this  19lh  day 
of  November,  1991. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Stolz. 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— J/ll.  Office  of  Nuclear 
Reactor  Regulation'. 
|FR  Doc.  91-28374  Filed  11-25-91:  8:45  am] 
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IDocfcet  No.  50-4<2| 

Wolf  Creek  Nuclear  Operating  Corp.; 
Issuance  of  Antendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  53  to  Facility 
Operating  License  No.  NPF-42  issued  to 
Wolf  Creek  Nuclear  Operating 
Corporation,  which  revised  the  license 
for  operation  of  the  Wolf  Creek 
Generating  Station  located  in  Coffey 
County,  Kansas. 

The  amendment  is  effective  as  of  the 
consummation  of  the  pending  merger 
between  Kansas  Gas  and  Electric 
Company  and  a  subsidiary  of  Kansas 
Power  and  Light  Company,  provided 
that  the  merger  is  completed  on  or 
before  March  31, 1992. 

The  amendment  changes  the  operating 
license  to  reflect  the  transfer  of  the 
Kansas  Gas  and  Electric  Company 
(KG&E)  possession  only  interest  in  the 
operating  license  to  a  successor 
company  resulting  from  the  merger  of 
KG&E  with  Kansas  Power  and  Light 
Company  (KPL),  and  the  transfer  and 
change  of  KG&E  to  a  wholly-owned 
subsidiary  of  KPL 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  had  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 


CFR  chapter  I.  which  arc  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing  for 
Transfer  of  Ownership  Interest  and 
Opportunity  for  Public  Comment  on 
Antitrust  Issues  in  connection  with  this 
action  was  published  in  the  Federal 
Register  on  May  13, 1991  (56  FR  22026). 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  The 
Environmental  Assessment  was 
published  in  the  Federal  Register  on 
October  18, 1991  (56  FR  52302).  In 
addition,  a  Notice  of  No  Significant 
Antitrust  Changes  and  Time  for  Filing 
Requests  for  Reevaluation  was 
published  in  the  Federal  Register  on 
October  24. 1991  (56  FR  55145).  No 
comments  or  requests  for  reevaluation 
were  received. 

For  further  details  with  respect  to  th- 
action  see  (1)  the  application  for  transi-  r 
dated  March  28. 1991.  (2)  the  application 
for  amendment  dated  April  23. 1991,  (2 ) 
Amendmnent  No.  53  to  License  No. 
NPF-42,  and  (4)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment.  All  of  thesr 
items  are  available  for  public  inspectiin 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555  and 
at  Emporia  Slate  University,  William 
Allen  White  Library.  1200  Commercial 
Street,  Emporia.  Kansas  66901  and 
Washburn  University  School  of  Law 
Library.  Topeka.  Kansas  66621,  A  copy 
of  items  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U,S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects 
lU/IV/V. 

Dated  at  Rockviile.  Maryland,  (his  t9lh  diiy 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission 
William  D,  Reckley, 

Project  Manager,  Project  Directorate  IV-2. 
Division  of  Reactor  Projects— III /I  V/V. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  91-28375  Filed  11-25-91:  8:45  atn| 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Director's  Advisory  Committee  on  Law 
Enforcement  and  Protective 
Occupations 

agency:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Notice  of  Open  meeting. 

SUMMARY:  According  to  the  provisions 
of  section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice  is 
hereby  given  that  the  second  meeting  of 
the  Director's  Advisory  Committee  on 
Law  Enforcement  and  Protective 
Occupations  will  be  held  at  the  time  and 
place  shown  below. 

date:  December  11. 1991.  2:30  p.m. 

PLACET  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  Virginia. 

agenda:  The  focus  of  the  December  11th 
meeting  will  be  to  discuss  the  factors 
that  should  be  used  to  distinguish  law 
enforcement  and  protective  jobs  from 
other  jobs  and  to  evaluate  levels  of 
work  among  law  enforcement  and 
protective  jobs. 

FOR  niRTHER  INFORMATION  CONTACT: 
Phyllis  G.  Foley,  Director,  Law 
Enforcement  and  Protective 
Occupations  Task  Force,  Office  of 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management,  Room  7H30. 
1900  E  Street,  NW.,  Washington.  DC 
20415. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  If  time 
permits,  an  opportunity  will  be  provided 
for  members  of  the  public  in  attendance 
at  the  meeting  to  provide  their  views. 
Persons  wishing  to  address  the  Advisory 
Committee  orally  at  the  meeting  should 
submit  a  written  request  no  later  than 
the  close  of  business  on  December  4, 
1991.  The  request  must  include  the  name 
and  address  of  the  person  wishing  to 
appear,  the  capacity  in  which  the 
appearance  will  be  made,  a  short 
summary  of  the  intended  presentation, 
and  the  amount  of  time  desired. 

Office  of  Personnel  Management. 
Constance  Beny  Newman, 
Director. 

|FR  Doc.  91-28467  Filed  11-25-91:  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Effective  Date  of  ttie  Agreement  on 
Trade  Relations  Between  the 
Government  of  ttie  United  States  of 
America  and  ttie  Government  of  the 
Republic  of  Bulgaria 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  the  Effective  Date  of 
the  Agreement  on  Trade  Relations 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Bulgaria. 

summary:  In  Proclamation  6307  of  June 
24. 1991  (56  Federal  Register  29787).  the 
President  proclaimed  that  the 
"Agreement  on  Trade  Relations 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Bulgaria"  would  enter 
into  force  nondiscriminatory  treatment 
would  be  extended  to  products  of  the 
Republic  of  Bulgaria  in  accordance  with 
the  terms  of  the  Agreement  on  the  date 
of  exchange  of  written  notices  of 
acceptance  in  accordance  with  Article 
XVII  of  the  Agreement,  The  exchange  of 
written  notices  of  acceptance  in 
accordance  with  Article  XVII  of  the 
Agreement  took  place  in  Sophia, 
Bulgaria  on  November  22, 1991. 
Accordingly,  the  Agreement  became 
effective  on  November  22, 1991,  and 
nondiscriminatory  treatment  is  extended 
to  products  of  Bulgaria  as  of  November 
22, 1991  in  accordance  with  the 
Agreement  and  as  provided  for  in 
Proclamation  6307  of  June  24, 1991. 
David  Weiss, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  91-28466  Filed  11-25-91;  8:45  am) 
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Prospective  Payment  Assessment 
Commission 

Meetings. 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  December  10-11, 1991,  at 
The  Madison  Hotel,  15th  &  M  Streets, 
Northwest,  Washington,  DC. 

The  Full  Commission  will  meet  each 
day  in  Executive  Rooms  1,  2  and  3  and 
will  convene  on  both  days  at  8:30  a.m. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

IFR  Doc.  91-28378  Filed  11-25-91:  8:45  am) 
■iuJNo  COOC  ssao-eiMi 


DEPARTMENT  OF  STATE 

[Public  Notice  15241 

The  United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultation  Committee  (CCITT); 
Meeting 

The  Department  of  State  announces 
that  the  U.S.  organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  during  a  two-day  period  beginning 
December  18,  (10:30  a.m.  to  5  p.m.),  in 
room  1205,  and  December  19, 1991.  (9:30 
a.m.  to  5  p.m.),  in  room  1912,  at  the 
Department  of  State,  2201  C  Street.  NW. 
Washington,  DC. 

The  agenda  for  the  two-day  meeting 
will  include  Reports  of  U.S.  CCITT 
Study  Groups  A  to  D;  a  Report  of  the 
Interregional  Telecommunications 
Standards  Conference  (ITSC).  Nice; 
Report  of  the  CCITT  Strategic  Planning 
Groups  and  their  task  forces;  a  Report  of 
CITEL  VI  and  its  activities;  a  Report  on 
the  Joint  ISDN/Satellite  Study  Group: 
and  to  begin  the  preparatory  activities 
for  the  upcoming  Xth  CCITT  Plenary 
Assembly  (Standardization  Conference) 
scheduled  for  Espoo,  Helsinki.  Finland. 
March  1-12, 1993. 

Membrs  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available,  in  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Entry  will  be  facilitated  if  arrangements 
are  made  in  advance  of  the  meeting. 

Please  Note:  Persons  planning  to 
aitend  the  above  meetings  must 
announce  this  no  later  than  five  days 
before  the  meeting  to  the  Department  of 
State,  Eari  S.  Barbely  (202> 647-0201  (fax 
202-647-7407),  The  announcement  must 
include  name,  social  security  number, 
and  date  of  birth,  if  you  have  not 
already  provided  this  personal  data  to 
this  office.  The  above  includes 
government  and  non-government 
attendees.  All  attendees  must  use  the  C 
Street  entrance. 

Please  bring  60  copies  of  documents  to 
be  considered  at  this  meeting.  If  the 
document  has  been  mailed,  bring  only  10 
copies. 

Dated:  Novemt)er  14, 1991. 
Eari  S.  Barbely. 

Director.  Telecommunications  and 
Information  Standards,  Chairman,  U.S. 
CCITT,  National  Committee. 
|KR  Doc  91-28354  Filed  11-25-91:  8:45am| 
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I  PuMic  Notice  152S] 

Shipping  Coordinating  Committee, 
SutKommittee  on  Standards  of 
Training  and  Watchkeeplng;  Notice  of 
(Meeting  ^ 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
9:30  AM  on  January  9. 1992.  in  room  4315 
at  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington,  DC 
20593.  The  purpose  of  the  meeting  is  to 
review  the  agenda  items  for  the  twenty- 
third  session  of  the  International 
Maritime  Organization  (IMO)  Sub- 
Committee  on  Standards  of  Training  and 
Watchkeeping  (STW),  scheduled  for 
February  24-28, 1992.  in  London.  This 
SHC  meeting  will  also  include  a  review 
of  the  matters  to  be  discussed  by'the 
Joint  International  Maritime 
Organization  and  International  Labor 
Organization  (IMO/ILO)  Group  of 
Experts  which  will  be  convened 
concurrently  with  the  twenty-third 
session  of  STW  to  consider  matters 
relating  to  the  investigation  of  marine 
accidents  involving  fatigue. 

Among  other  things,  the  items  of 
particular  interest  on  the  agenda  for  the 
twenty-third  session  of  STW  are: 
— Fatigue  factor  in  manning  and  safety. 
— Officer  of  the  navigational  watch 

acting  as  the  sole  look-out  in  periods 

of  darkness. 
— Special  training  requirements  for 

personnel  on  tankers. 
— Review  of  training  for  masters  and 

chief  mates  of  large  ships  and  of  ships 

with  unusual  maneuvering 

characteristics. 
— Training  and  qualifications  of  Vessel 

Traffic  Service  (VTS)  operators. 
— Training  in  cargo  stowage  and 

securing. 
— International  eyesight  standards. 
— Simulator  training. 
— Drug  use  and  alcohol  abuse. 
— Minimum  training  requirements  for 

personnel  nominated  to  assist  in 

emergency  situations  on  passenger 

ships. 
— Training  and  qualifications  for 

personnel  responsible  for  repairs  and 

maintenance  of  electrical  installations 

on  board  ships.  , 

— Requirements  for  all  personnel  on 

mobile  offshore  units  (MOUs)  under 

the  1978  Convention  on  Standards  of 

Training,  Certification  and 

Watchkeeping  for  Seafarers  (STCWJ. 
— Clarification  of  seagoing  service 

requirements. 
— Safety  standards  for  combined 

pushing  tug-barges. 
— Revision  of  the  Code  of  Safety  for 

Dynamically  Supported  Craft 
— Dispensations  issued  under  article 

VIII  of  the  STCW  Convention. 


— Bridge  procedures. 

— ^Training  and  certification  of  crews  of 

fishing  vessels. 

The  Joint  IMO/ILO  Group  of  Experts, 
to  meet  concurrently  with  STW.  has 
been  established  to  draw  up  a  uniform 
framework  of  procedures  for  the 
investigation  of  marine  accidents  which 
would  identify  whether,  and  if  so  to 
what  extent,  fatigue  was  a  contributory 
factor  to  such  accidents. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Christopher  Young.  U.S.  Coast  Guard 
(G-MVP-4),  room  1210,  2100  Second 
Street  SW,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-0229. 

Dated:  November  7. 1991. 
Geoffrey  Ogden, 

Chairman,  Shipping  Coordinafing  Committee. 
|FR  Doc.  91-28353  Filed  11-25-91:  8:45] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Cofnpatlbiiity  Program  and 
Request  for  Review,  WHey  Post 
Airport,  Oldahoma  City,  OK 

aqency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Oklahoma 
City  for  Wiley  Post  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Wiley  Post  Airport  under 
part  150  in  conjunction  with  the  noise 
exposure  maps  and  that  this  program 
will  be  approved  or  disapproved  on  or 
before  May  7, 1992. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  8, 
1991.  The  public  comment  period  ends 
January  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Dean  A.  McMath,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth,  Texas, 
76193-0610,  (817)  624-5594.  Comments 


on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  Office. 

8URPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Wiley  Post  Airport  are  in  compliance 
with  applicable  requirements  of  pari 
150,  effective  November  8, 1991.  Further, 
FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  7. 1992.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  iSafety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  mjps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Oklahoma  City  submitted 
to  the  FAA  on  February  8, 1991,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  development  of  the  FAR  part 
150  Noise  Exposure  and  Land  Use 
Compatibility  Program.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  ma)}8.  as  descri'jed  in 
section  103(a)(l]  of  the  Act.  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Oklahoma  City.  The  specific  maps  under 
consideration  are  Figure  21.  Existing 
Noise  Exposure  Map — 1988  With 
Existing  Land  Use  on  Page  52  and  Figure 
26.  Future  Noise  Fjcposure  Map — 1995 
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Vv^ith  Future  Land  Use  on  page  83  in  the 
submission. 

The  FAA  has  determined  that  these 
maps  for  Wiley  Post  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  8, 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information,  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act, 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  S  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Wiley 
Post  Airport,  also  effective  on  November 
8, 1991.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  May  7. 1991. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  5  150.33.  The  primary 
considerations  in  the  evaluation  process 


ai'e  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration, 

Airports  Division,  ASW-600.  Fort 

Worth.  Texas  76193-0600 
Department  of  Airports  Administration 

Office.  Will  Rogers  World  Airport. 

Oklahoma  City.  Oklahoma  73159. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  further  information 

CONTACT. 

Issued  in  Fort  Worth,  Texas,  November  8, 
1991. 

Hugh  W.  Lyon, 

Assistant  Manager.  Airports  Division. 
|FR  Doc.  91-28360  Filed  11-25-91;  8:45  am) 
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Meeting  of  Aviation  Security  Advisory 
Committee 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Aviation  Security 
Advisory  Committee  meeting, 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held 
December  6, 1991  from  1  p.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW„ 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security.  ACS.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
telephone  202-267-9863. 
SUPPLEMENTARY  INFORMATION:  F>ursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L,  92-463; 
5  U.S.C.  app.  II).  notice  is  hereby  given 
of  a  meeting  of  the  Aviation  Security 
Advisory  Committee  to  be  held 
December  6. 1991.  in  the  MacCracken 


Room.  Federal  Aviation  Administration. 
800  Independence  Avenue.  SW.. 
Washington,  DC. 

The  agenda  for  the  meeting  is  to 
discuss  current  activities  that  have 
occurred  since  the  August  2. 1991. 
committee  meeting,  such  as  the  training 
of  the  Federal  Security  Managers. 
Attendance  at  the  December  6, 1991, 
meeting  is  open  to  the  public  but  limited 
to  space  available.  Members  of  the 
public  may  address  the  committee  only 
with  the  written  permission  of  the  chair, 
which  should  be  arranged  in  advance. 
The  chair  may  entertain  public  comment 
if,  in  its  judgment,  doing  so  will  not 
disrupt  the  orderly  progress  of  the 
meeting  and  will  not  be  unfair  to  any 
other  person.  Members  of  the  public  are 
welcome  to  present  written  material  to 
the  committee  at  anytime. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
Office  of  the  Assistant  Administrator  for 
Civil  Aviation  Security,  800 
Independence  Avenue.  SW., 
Washington,  DC.  20591,  telephone  202- 
267-9863. 

Issued  in  Washington.  D.C.  on  November 
15. 1991. 
O.K.  Steele, 

Assistant  Administrator  for  Civil  Aviation 
Security. 

|KR  Doc.  91-28361  Filed  11-25-91;  8:45  am) 
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Federal  Railroad  Administration 
Petitions  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
following  three  railroads  have  petitioned 
the  Federal  Railroad  Administration 
(FRA)  for  a  waiver  of  compliance  with 
provisions  of  the  Hours  of  Ser\'ice  Act 
(83  Stat.  464,  Pub.  L.  91-169,  45  U.S.C. 
64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  in  excess  of  12  hours.  However, 
the  Hours  of  Service  Act  contains  a 
provision  permitting  a  railroad  which 
employs  not  more  than  15  employees 
subject  to  the  statute,  to  seek  an 
exemption  from  the  12  hour  limitation. 

Keokuk  Junction  Railway  (KJRY) 

FRA  Waiver  Petition  Docket  No.  HS- 
91-9 

The  KJRY  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  KJRY  states  that  it  is 
not  its  intention  to  employ  a  train  crew 


dVSroo 
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over  12  hours  per  day  nnder  norma! 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  KJRY  provides  service 
over  32  miles  of  trackage  between 
Keokuk.  lo^va  and  LaHarpe.  Illinois. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Mobawk,  Adirondack  and  Northem 
Railroad  Corp.  (MHWA) 

FRA  Waiver  Petition  Docket  No.  HS- 
91-10 

The  MHWA  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  MHWA  states  that 
it  is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  unusual  operating        , 
conditions  are  encountered.  The  MHWA 
prm'ides  service  over  63  miles  of 
trackage  between  Lowville  and  Newton 
Falls.  New  York. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Burlington  functian  Railway  (BfRY) 

FRA  Waiver  Petition  Docket  No.  HS- 
91-11 

The  B]RY  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period  The  BJRY  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  B)RY  provides  service 
over  1.5  miles  of  trackage  in  Burlington, 
Iowa. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  a  public  hearing 
since  facts  do  not  appear  to  so  warrant 
If  any  interested  party  desires  a  pobhc 


hearing,  he  or  she  should  notify  FRA.  in 
writing,  before  the  end  of  the  comment 
period  and  specify  the  basis  for  his  or 
her  request.  Any  communications 
concerning  these  proceedings  should 
identify  the  appropriate  docket  rramber 
(e.g..  Waiver  Petition  Docket  Number 
HS-90-XX)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Office  of 
Chief  Counsel.  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590. 

Communications  received  before 
January  6. 1992  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  room 
8201.  Nassif  Building.  400  Seventh 
Street.  SW.,  Washington.  DC  20590. 

Issued  in  Washingtoa  DC  on  November  19, 
1991. 

Grady  C.  Cothen,  Jr.. 
Associate  .Administrator  for  Safety. 
(FR  Doc.  91-28332  Filed  11-25-91;  8:45  am) 
BllXmO  CODE  4t10-OS-M 


Notice  of  AppHcation  for  Approval  of 
DIacontinuance  or  Modification  of  a 
Railroad  Signal  Sysfeni  or  ReWef  From 
th«  R«9ulrements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
app.  U.S.C.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification  of 
the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-Na 
3114 

Applicants 

National  Railroad  Passenger 
Corporation.  Mr.  P.A.  Cannito.  Vice 
President-Engineering,  30th  and 
Market  Streets,  Philadelphia. 
Pennsylvania  19104. 
Consolidated  Rail  Corporation,  Mr.  W.F. 
Wulfhorst.  NRPC  Operations  Officer. 
15  North  32nd  Street.  Philadelphia, 
Pennsylvania  19104-2849. 
The  National  Railroad  Passenger 
Corporation  (Amtrak)  and  the 
Consolidated  Rail  Corporation  jointly 
seek  approval  of  the  proposed  reduction 
of  the  limits  of  Elmora  Interlocking, 
milepost  143,  near  South  Elizabeth,  New 
]ersey,  on  Amtrak's  New  York  to 
Philadelphia  Main  Line,  New  York 
Division,  consisting  of  the  folknving:  The 
conversion  of  the  No.  1  power-operated 


crossover,  on  track  "A,"  to  hand- 
operation  with  an  electric  lock;  the 
conversion  of  controlled  signal  No.  2R  to 
an  automatic  distant  signal;  and  the 
discontinuance  and  removal  of 
controlled  signal  No.  2RC. 

The  reason  given  for  the  proposed 
changes  is  to  resignal  Elmora  as  a 
modem  all-relay  interlockins. 

BS-AP-No.  3115 

Applicant 

Burlington  Northem  Railroad  Company, 
Mr.  W.G.  Peterson.  Assistant  Chief 
Engineer,  Control  Systems,  P.O.  Box 
29136,  Overland  Pafk,  Kansas  66201- 
9136. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  two  main  tracks, 
between  Shannon,  Iowa,  milepost  342.0. 
and  Creslon.  Iowa,  milepost  392.0.  on 
the  Galesburg  Division.  Sixth 
Subdivision,  consisting  of  the  removal  of 
38  automatic  signals  and  the  installation 
of  75  automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  equalize  track  circuit 
lengths  and  improve  braking  distances 
at  the  time  of  coded  track  installation. 

BS-AP-No.  3118 

Applicant 

Burlington  Northem  Railroad  Company. 
Mr.  W.G.  Peterson.  Assistant  Chief 
Engineer.  Control  Systems.  P.O.  Box 
29136,  Overland  Park.  Kansas  66201- 
9136. 

The  Burlington  Northem  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
near  Pappio,  Nebraska,  milepost  4.0,  on 
the  Nebraska  Division,  Fourth 
Subdivision,  consisting  of  the 
conversion  of  the  power-operated 
switch  to  hand-operation  with  an 
electric  lock  and  the  discontinuance  and 
removal  of  three  controlled  signals  and 
one  inoperative  approach  signal, 
associated  with  the  removal  of  the 
Pappio  Control  Point. 

The  reason  given  for  the  proposed 
changes  is  that  the  light  traffic  on  this 
industrial  trackage  no  longer  requires  a 
power  operated  switch. 

BS-AP-No.  3117 

Applicant 

Union  Pacific  Railroad  Company.  Mr. 

P.M.  Abaray.  Chief  Engineer-Signals. 

1416  Dodge  Street,  room  020.  Omaha. 

Nebraska  68179. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
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discontmuance  and  removal  of  two 
controlled  signals,  numbers  R218  and 
LA2ie  at  Pocatello  Junction.  Idaho, 
milepost  216.3,  Idaho  Division,  Nampa 
Subdivision, 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
necessary  due  to  crossover  removal 

BS-AP-No.  ST18 

Applicant 

Soo  Line  Railroad  Company,  Mr.  CM. 

Wencka.  Chief  Transportation  Officer. 

Soo  Line  Building.  Box  530. 

Minneapolis.  Minnesota  55440. 

The  Soo  Line  Railroad  Company  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  the  automatic  block 
signal  system  on  the  two  main  tracks 
between  West  Davenport,  milepost 
194X),  and  High  Bridge.  Iowa,  milepost 
219.2.  a  distance  of  approximately  25.2 
miles,  on  the  Southern  Division. 
Davenport  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  reduce  operating  expense 
and  rehabilitation  capital  requirements 
by  eliminating  facilities  no  longer 
needed  for  present-day  operations. 

BS-AP-No.  SIW 

Applicant 

Burlington  Northem  Railroad  Company, 
Mr.  W.G.  Peterson,  Assistant  Chief 
Engineer,  Control  Systems,  P.O.  Box 
29136,  Overland  Park,  Kansas  66201- 
9136, 

The  Burlington  Northem  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
near  Cape  Girardeau,  Missouri,  milepost 
132.0,  on  the  Springfield  Division,  Sixth 
Subdivision,  consisting  of  the 
conversion  of  the  power-operated 
switch  to  hand-operation,  the 
discontinuance  and  removal  of  three 
controlled  signals,  and  the  installation 
of  two  automatic  signals,  associated 
with  the  removal  of  the  Cape  Girardeau 
Control  Point. 

The  reason  given  for  the  proposed 
changes  is  that  the  power-operated 
switch  is  not  needed  at  this  location  as 
it  has  only  limited  use  by  a  local  switch 
engine. 

BS-AP-Na3t2« 

Applicant 

Consolidated  Rail  Corporation.  Mr.  \^. 
Noffsinger.  Chief  Ei^ineer-CAS.  IS 
North  32nd  Street,  room  121S. 
Philadelphia.  Pennsylvania  19104- 
2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  disoontinuance 
and  removal  of  the  trafik  oontrol  signal 


system  on  the  Commj?  Secondary'  Trark 
between  '•CP-\\'D"  Interlocking," 
milepost  4.3  and  "CP-334'7"CP-335" 
Interlockings.  milepost  0.0.  near  Lyons. 
New  York,  on  the  Albany  Division, 
associated  with  track  elimination  and 
realignment,  consisting  of  the  following: 

1.  Discontinue  and  remove  the  traffic 
control  signal  system  on  the  single 
secondary  track  (No.  6)  between  "CP- 
WD"  Interlocking  and  •■CP-334" 
Interlocking; 

2.  Discontinue  and  remove  "CP-WD" 
Interlocking; 

3.  Install  a  spring  switch  in  single 
secondary  track  (No.  5)  at  milepost  0,8, 
leading  to  industrial  track  (No.  6):  and 

4.  Discontinue  and  remove  the  traffic 
control  signal  system  on  the  single 
secondary  track  (No.  5)  between 
milepost  0.8  and  "CP-335"  Interlocking. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

BS-AP-No.  3121 

Applicant 

Consolidated  Rail  Corporation,  Mr.  J.F. 
NofTsinger,  Chief  Engineer-C&S,  15 
North  32nd  Street,  room  1215. 
Philadelphia.  Pennsylvania  19104- 
2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  the  automatic  blodc 
signal  system  on  the  Chicago  Line, 
Track  No.  7,  between  "CP  286" 
Interlocking,  milepost  288.6  and  '"CP 
291"  Interlocking,  milepost  291.5,  near 
Syracuse.  New  York,  on  the  Albany 
Division. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

BS-AP-Na  3122 

Applicants 

Metro  North  Commuter  Railroad 
Company.  Mr.  V.L  Marlowe. 
Director — Operating  Rules.  347 
Madison  Avenue,  New  York.  New 
York  10017. 

Connecticut  Department  of 
Transportation,  Mr.  R.P.  Rathbun, 
Director  of  Rail  Operations,  P.O. 
Drawer  A.  Wethersfield.  Connecticut 
06109. 

The  Metro  North  OolmnutM-  Railroad 
Company  and  the  Connecticut 
Department  of  Transportation  jointly 
seek  approval  of  the  proposed 
modification  of  "Stwn"  Inleriocldng. 
milepost  33.3,  near  Stamford. 
Connecticut,  on  the  New  Canaan 
Branch.  New  Haven  Line,  consisting  of 
the  reduction  of  the  interlocking  limits 
and  (he  removal  of  oontreHed  signal  No. 
55E 


The  reasons  given  for  the  proposed 
changes  are  to  reduce  the  requirements 
of  the  dispatcher  in  order  to  increase  his 
ability  to  focus  on  mainline  movements 
and  to  eliminate  an  interlocking  signal 
that  serves  no  benefit. 

BS-AP-No.  3123 

Applicant 

Elgin.  Jolict  and  Eastern  Railway 
Company.  Mr.  G.E.  Steins.  General 
Manager,  P.O.  Box  880.  Joliet.  Illinois 
80434. 

The  Elgin,  jolict  and  Eastern  Railway 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal  of 
the  automatic  block  signal  system  on  the 
two  main  tracks  between  milepost  1.4 
and  milepost  6.0.  near  South  Chicago. 
Illinois,  on  the  Lake  Front  Line, 
associated  with  the  proposed  removal  of 
track  No.  2. 

The  reason  given  for  the  proposed 
changes  is  the  decline  of  traffic  volume 
on  the  line,  due  to  permanent  changes  in 
steel  mill  operations  served  by  the 
railway. 

BS-AP-No.  3124 

Applicants 

Consolidated  Rail  Corporation.  Mr.  ).F. 

Noffsinger,  Chief  Engineer-C&S.  IS 

North  32nd  Street,  room  1215. 

Philadelphia.  Pennsylvania  19104- 

2649. 
Norfolk  Southern  Corporation,  Mr.  ).R. 

Strickland.  Assistant  Vice  President- 

C&S.  99  Spring  Street.  SW.,  Atlanta, 

Georgia  30303. 

The  Consolidated  Rail  Corporation 
(Conrail)  and  Norfolk  Southern 
Corpm-ation.  jointly  seek  approval  of  the 
proposed  following  signal  changes  near 
Cincinnati.  Ohio,  on  the  Oasis  Branch, 
Indianapolis  Division  of  Conrail: 

1.  The  discontinuance  and  removal  of 
the  traffic  control  signal  system  between 
•'CP  Valley"  InterJoddng.  milepost  7.6 
and  "CP  Rendoomb"  Ittterlocking. 
milepost  7.0.  and  operate  as  a  secondary 
track  under  manual  block  rules; 

2.  The  discontinuance  and  removal  of 
"CP  Rendcomb"  Interlocking  milepost 
7.0.  consisting  of  the  conversion  of  two 
power-operated  switches  to  hand- 
operation,  the  removal  of  four  controlled 
signals,  and  the  installation  of  one 
inoperative  approach  signal. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
requirad  idr  present  operation. 

BS-AF-No.  S12S 

Apphcants 

CSX  Transportation,  hrc..  Mr.  W.J. 
Scheerer.  Chief  Engineer-Train 
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Control.  500  Water  Street. 

]dcksonviIle.  Floridii  32202. 
Norfolk  Southern  Corporation.  Mr.  J.R. 

Strickland.  Assistant  Vice  President- 

C&S.  99  Spring  Street,  SW..' Atlanta. 

Georgia  30303. 

The  CSX  Transportation,  Inc.  (CSX) 
and  Norfolk  Southern  Corporation  (NS) 
jointly  seek  approval  of  the  proposed 
discontinuance  and  removal  of  Carmi 
Interlocking,  mileposl  3.S9.5.  Carmi, 
Illinois,  on  the  Chicago  Division,  St. 
Louis  Subdivision  of  CSX  and  on  the 
Kentucky  Division  of  NS,  consisting  of 
the  conversion  of  three  power-operated 
switches  to  hand-operation  and  the 
removal  of  seven  controlled  and  three 
approach  signals. 

The  reason  given  for  the  proposed  . 
changes  is  that  the  signal  facilities  are 
no  longer  needed  for  present-day 
operation. 

BS-AP-No.  3126 

Applicant 

Union  Pacific  Railroad  Company.  Mr. 

P.M.  Abaray.  Chief  Engineer-Signals, 

1416  Dodge  Street,  room  920,  Omaha, 

Nebraska  68179. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  two 
control  points.  CPR014.  milepost  14.2, 
and  CPR015,  milepost  15.3,  near 
Springdale,  Texas,  on  the  Red  River 
Division,  Dallas  Subdivision,  consisting 
of  the  conversion  of  two  power-operated 
switches  to  hand-operation  with  electric 
locks,  the  removal  of  six  controlled 
signals,  and  the  installation  of  two 
automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  that,  due  to  its  short  length, 
the  siding  is  rarely  used. 

BS-AP-No.  3127 

Apphcant 

Boo  Line  Railroad  Company,  Mr.  CM. 
Short,  Director — Signals,  Soo  Line 
Building,  Box  530,  Minneapolis, 
Minnesota  55440. 

The  Soo  Line  Railroad  Company  seeks 
approval  of  the  proposed  modification  of 
Milwaukee  Interlocking,  milepost  85.7. 
on  the  Southern  Division,  C&M  and 
Watertown  Subdivisions,  consisting  of 
the  conversion  of  six  power-operated 
switches  to  hand-operation,  the 
discontinuance  and  removal  of  the  five 
controlled  signals,  and  the  relocation  of 
two  controlled  signals. 

The  reasons  given  for  the  proposed 
changes  are  that  the  subject  switches 
are  infrequently  utilized  and  that  the 
changes  will  release  a  supply  of  parts 
for  reuse  on  the  ba,ancr  of  the  control 
system. 


Rules,  Standards  and  Instructions 
Application  RS&1-AP-1061 
Reconsideration 

Applicant 

Southeastern  Pennsylvania 

Transportation  Authority,  Mr.  Louis  ]. 

Canibaccini.  Chief  Operations 

Officer/General  Manager,  714  Market 

Street.  Philadelphia,  Pennsylvania 

19106. 

The  Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA)  seeks 
permanent  relief  from  §  236.507  of  the 
Rules,  Standards,  and  Instructions  (49 
CFR)  to  the  extent  that  the  automatic 
train  control  apparatus  shall  be 
permitted,  when  operated,  to  cause  a 
brake  application  at  the  emergency  rate 
instead  of  the  full  service  rate. 

The  applicant's  justification  for  relief 
is  that  this  request  is  based  on  15 
months  of  cab  signal  train  control 
operations  with  no  adverse  effect  on  the 
safety  or  comfort  of  SEPTA's 
passengers. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street,  SW., 
Washington.  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of  the 
protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  November 
14.1991. 

Grady  C.  Colhen.  ]r.. 
Associate  Administrator  for  Safety. 
|FR  Doc.  91-28333  Filed  11-25-91:  8:45  Hm| 

WLUNQ  COM  4t1<M)»-«l 

Maritime  Administration 
(Docket  S-8«5j 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Application  for  a  Waiver  of  Section 
804(a)  of  ttie  Merctiant  Marine  Act, 
1936,  as  Amended,  To  Permit  Certain 
Foreign-Flag  Operations 

By  application  dated  November  13, 
1991,  Lykes  Bros.  Steamship  Co..  Inc. 


(Lykes),  requests  a  waiver  of  the 
provisions  of  section  804(u)  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  due  to  special  circumstances  and 
good  cause  to  permit  Lykes  to  charter  or 
own  and  operate  vessels  in  a  foreign- 
flag  service  in  the  trade  between  the 
Middle  East  and  the  United  Slates  Gulf 
and  Atlantic  coasts  on  Trade  Route  (TR) 
10.  Without  a  waiver,  the  Act  prevents 
the  ownership  or  chartering  of  foreign 
flag  vessels  by  contractors  receiving 
operating-differential  subsidy  (ODS). 

In  the  Middle  East,  Lykes  plans 
initially  totleploy  in  the  service  two  to 
four  vessels  which  may  be 
containerships,  combination  breakbulk/ 
containerships.  or  a  mix  of  both.  The 
vessels  would  be  slightly  larger  th<ui  the 
Lykes  Express  Class  or  C-5  vessels, 
configured  between  1,200-1,900  TEUs  or 
approximately  700  TEUs  if  combination 
vessels,  20,000-30,000  DWT,  diesel 
propelled,  with  service  speed  of  17-20 
knots.  Ports  of  call  would  be  in  the 
Arabian/Persian  Gulf  inside  the  Straits 
of  Hormuz  (excluding  Iran)  and  along 
the  Red  Sea  Coast  of  Saudi  Arabia, 
including  without  limitations  jeddah. 
Dubai,  Dammam,  and  Shuwaikh/ 
Shuaiba.  subject  lo'the  restrictions 
stated  in  a  Sailing  Agreement 
(Agreement)  with  Waterman  Steamship 
Corporation  (Waterman),  the  only  other 
U.S.  carrier  providing  direct  U.S.-flag 
service  from  the  U.S.  gulf  and  Atlantic  to 
the  Middle  Eastern  region.  Waterman 
provides  a  LASH  barge  liner  service  to 
this  region. 

In  connection  with  Lykes'  proposed 
foreign-flag  service  on  TR  18,  Waterman 
and  Lykes  have  entered  into  the 
Agreement.  The  Agreement  provides  for 
rationalization  of  the  Lykes  and 
Waterman  services  and  permits  the 
parties  to  consult  and  agree  on  the 
number  of  sailings  each  party  may 
make,  the  ports  to  be  served  on  such 
sailings,  and  the  port  rotation  of  such 
sailings.  The  Agreement  imposes 
specific  restrictions  on  Lykes' 
subsidized  sailings  on  TR  18  as  well  as 
on  the  foreign-flag  sailings  on  TRs  18 
and  17. 

Lykes  states  that  Waterman  has 
indicated  that  it  will  not  oppose  this 
request  for  a  section  804  waiver,  subject 
to  the  restrictions  stated  in  the 
Agreement.  However,  because  the 
restrictions  in  the  Agreement  are 
applicable  only  so  long  a^  it  is  in  effect 
and,  further,  because  the  Agreement  is 
an  agreement  only  between  Waterman 
and  Lykes,  neither  Lykes  nor  Waterman 
see  any  need  to  amend  Lykes'  subsidy 
authority  under  ODSA  MA/MSB-^51  to 
incorporate  the  restrictions. 
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Lykes  feels  that  substantial  good 
cause  and  special  circumstances 
warrant  grant  of  this  appiication.  Lykes* 
U^.-flag  fleet  is  aging  and  there  is  no 
prospect  of  replacement  with  modem 
vessels  constructed  in  the  United  States. 
Lykes  maintains  that  the  proposed 
service  is  essential  to  the  maintenance 
of  Lykes'  customer  bases  and  the 
support  of  its  U.S.-flag  fleet  and 
American  management  because  it  will 
provide  additional  cargo,  reaffirm  Lykes 
as  a  service  oriented  competitor  and 
maintain  the  cadre  of  employees  that 
currently  operates  the  company.  Lykes 
contends  that  revenue  earned  in  this 
service  will  contribute  to  Lykes'  overall 
operating  results  by  allowing  it  to 
recover  overhead  costs  that  would 
otherwise  have  to  be  shouldered 
entirely  by  the  U.S.-flag  services.  Lykes 
believes  that  the  efficiency  of  Lykes' 
shore  side  operations  will  be  improved. 
In  addition,  some  portion  of  the 
additional  cargo  that  is  brought  into  the 
Lykes  system  may  move  on  Lykes'  U.S.- 
flag  vessels. 

In  Lykes'  view,  these  clear  benefits, 
weighed  against  the  absence  of  any 
objection  from  the  only  competing  U.S.- 
flag  operator  in  the  trade.  Waterman, 
sustain  a  case  of  special  circumstances 
and  good  cause. 

Section  a04(a)  of  the  Act  provides  that 
"it  shall  be  unlawful  for  any  contractor 
receiving  operating-differential  subsidy 
under  Title  VI  *  *  *  to  own,  charter,  act 
as  agent  or  broker  for,  or  operate  any 
foreign-flag  vessel  which  competes  with 
any  American-flag  service  determined 
by  the  Secretary  of  Transportation  to  be 
essential  as  provided  in  section  211  of 
this  Act."  Section  804(b)  states  that  this 
provision  may  be  waived  by  the 
Secretary  under  special  circumstances 
and  for  good  cause  shown. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration,  Room  7300,  Nassif 
Building,  400  Seventh  Street  SW^ 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
December  2, 1991.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritiine 
Administrator  will  consider  any 
comments  sobmitted  and  take  sach 


action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-DifTerential 
Subsidies)) 

Dated:  November  21, 1991. 

By  Order  of  the  Maritime  Administrator. 
Jamu  E.  Saaii, 

Secretary,  Maritime  Administration. 
|FR  Doc.  91-28417  Filed  11-22- 
MLUNa  coot  «»ie-n-«i 


National  Highway  Tra 
Adminlatration 


Highway  Safety  Program;  Amendment 
of  Conf  ormlng  Products  List  of 
Evidential  Breath  Teating  Devices 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnON:  Notice. 

SIMMMRY:  This  notice  corrects  the 
Conforming  Products  List  for 
instruments  which  have  been  found  to 
conform  to  the  Mode!  Specifications  for 
Evidential  Breath  Testing  Devices  (49  FR 
48854),  to  reflect  the  change  in  location 
of  a  breath  test  manufacturer. 
EFFCCTIVC  DATC:  November  26. 1991 
FOR  FUirrHER  INPOKMATfON  CONTACT 

Mrs.  Robin  Mayer,  Office  of  Alcohol  and 
State  Programs,  NTS-21.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington. 
DC  20590:  Telephone:  (202)  366-9825. 
SUPPLEMENTAL  INFORMATION:  On 
November  5,  1973,  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
published  the  Standards  for  Devices  to 
Measure  Breath  Alcohol  (38  Fit  30459). 
A  Qualified  Products  List  of  Evidential 
Breath  Measurement  Devices  comprised 
of  instruments  that  met  this  standard 
was  first  issued  on  November  21. 1974 
(39  FR  41399). 

On  December  14, 1984  (49  FR  48854). 
NHTSA  converted  this  standard  to 
Model  Specifications  for  Evidential 
Breath  Testing  Devices,  end  published 
in  Appendix  D  to  that  notice  (49  FR 
48864),  a  conforming  products  list  (CPL) 
of  instruments  that  were  found  to 
conform  to  the  Model  Specifications. 
Amendments  to  the  CPL  have  been 
published  in  the  Federal  Register  since 
that  time. 

NHTSA  has  been  advised  that 
National  Patent  Analytical  Systems, 
Inc.,  has  changed  ownership  and 
relocated  to  Mansfield,  Ohio.  The  BAC 
Datamaster  has  not  been  modified,  and 
still  meets  the  model  specifications  for 
such  devices.  Therefore,  the  CPL  is 
updated  to  reflect  the  change  in  address 
of  National  Patent  Analytical  Systems. 


Inc..  from  East  Hartford.  CT,  to 
Mansfield,  OH.  The  remainder  of  the  list 
is  current  as  published  in  56  FR  36862. 

(23  U.S.C.  402:  delegations  of  authnrtly  At  49 
CFR  1.50  and  501.) 
Kfichael  B.  Biownlee, 

Associate  Administrator  for  Traffic  Safrty 
Programs. 

|FR  Doc.  91-28474  Filed  11-25-95:  8:45  am| 

MLUNO  COM  4t10-W-H 


lOooket  No.  91-94,  No.  t] 

Subaru  of  America;  Grant  of  Petition 
for  Oetemiinatton  of  IncoraequenUel 
Noncompliance 

This  notice  grants  the  petition  by 
Subaru  of  America  (Sut>aru)  of  Cherry 
Hill.  New  Jersey  to  be  exempted  from 
the  notification  and  remedy 
requirenaents  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.]  on  the  basis  that  its 
noncompliance  with  Federal  Motor 
Vehicle  Safety  Standard  .No.  108  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
pubhshed  on  July  11. 1991,  and  an 
opportunity  afforded  for  comment  (56  FR 
31685). 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment 
requires  that  materials  used  for  side 
reflex  reflectors  meet  the  performance 
standards  in  either  table  1  or  table  lA  of 
SAE  Standard  594f,  Reflex  Reflectors. 
Subaru  produced  approximately  45,591 
1989  and  1990  Station  Wagon<i.  4-Door 
Sedan,  and  3-Door  Coupe  models  from 
November  1. 1983.  through  April  10. 
1990,  which  do  not  comply  with  the 
photometric  requirements  for  amber 
reflex  reflectors  in  SAE  Standard  |594f. 
Subaru  stated  that  the  noncompliance 
was  caused  by  a  rust  preventive  paper 
that  was  inadvertently  left  in  the  metal 
mold  at  the  start  of  the  molding  process 
on  October  29.1968.  Upon  discover>',  the 
paper  was  not  removed  completely. 
leaving  an  extrerrjely  fine  residue  on  the 
mold  surface.  At  that  time,  the  measured 
data  had  not  been  plotted  on  a  chart  for 
quality  control  purposes,  therefore,  the 
deterioration  of  reflex  performance  was 
not  detected. 

Subaru  supported  its  petition  with  the 
following  arguments:  Although  the 
photometric  value(s)  at  some  of  the  test 
points  are  below  the  specifications, 
according  to  the  vendor's  inspection  of 
two  failed  samples,  the  sum  of  measured 
values  of  the  noncompliance  samples  is 
larger  than  the  sum  of  the  minimtmi 
requirement  values.  This  point  is 
illustrated  in  the  table  below. 
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TOTt 

SAE 

required 
apecrlicaton 

poM 

Sample  §2 

Sample  #3 

H-V 

10U-V... 
10O-V... 

H-20L 

H-20R..„ 

M.25 

7.5 

7.5 

3.75 

3.75 

970 
8.60 
7.14 
5.72 
4.58 

936 
726 
6.77 
643 
4.81 

Total 

33.75 

35.75 

34.63 

The  minimum  requirement  of  the 
photometric  value  for  amber-color  reflex 
reflector  (R/R)  is  2.5  times  greater  than 
that  for  red  R/R.  The  measured  values 
of  the  failed  samples  (amber-colored) 
pass  the  minimum  requirement  of  red  R/ 
R  with  sufficient  margin. 

Subaru  was  visually  unable  to 
differentiate  the  reflected  light  of 
noncompliant  reflex  reflectors  from  the 
reflected  light  of  complying  ones  at 
distances  of  30m,  60m.  and  100m. 

The  affected  vehicles  are  also 
equipped  with  side  marker  lamps  as 
well  as  the  noncompliance  R/R  to  make 
other  drivers  aware  of  the  vehicles' 
presence. 

Subaru  is  not  aware  of  any  accidents 
or  owner  complaints  as  a  result  of  this 
noncompliance. 

Robert  F.  Schlegel,  Jr.,  P.E.,  was  the 
sole  commenter  on  the  petition.  He 
recommended  that  the  petition  be 
denied  because  "there  are  consequences 
of  the  noncompliance  that  negatively 
affect  highway  safety."  However,  this 
was  Mr.  Schlegel's  sole  comment;  he  did 
not  specify  the  consequences  or  provide 
any  other  information  in  support  of  his 
recommendation. 

The  agency  has  reviewed  the  petition 
and  the  requirements  of  Standard  No. 
108.  NHTSA  does  not  accept  petitioner's 
argimient  that,  as  long  as  the  sum  of  the 
values  measured  exceeds  the  minimum 
of  the  sum  of  the  required  minima,  the 
noncompliance  is  inconsequential. 
There  are  only  five  test  points  specified 
by  SAE  Standard  I594f.  Reflex 
Reflectors,  January  1977,  and  to  ensure 
the  proper  design  of  reflectors,  each 
individual  photometric  value  ought  to 
comply  to  ensure  that  the  reflex 
reflectors  can  be  seen  from  different 
angles.  This  is  not  accomplished  by 
merely  meeting  the  sum  of  the  minimum 
requirement  values. 

Subaru  has  also  argued  that  the  failed 
amber-colored  samples  pass  the 
minimum  requirements  for  red  reflex 
reflectors  by  a  sufficient  margin. 
However,  Standard  No.  108  applies 
different  photometric  requirements  to 
reflectors,  according  to  their  color. 
Given  current  manufacturing 
technology,  an  amber  lens  will  reflect 
more  light  than  a  red  lens.  SAE  ]594f 
was  written  to  compensate  for  this 


inherent  bias  by  making  minimum 
photometric  requirements  for  amber 
reflect  reflectors  higher  than  the 
photometric  requirements  for  red  reflex 
reflectors. 

With  respect  to  Subaru's  argument 
that  its  vehicles  are  also  equipped  with 
side  marker  lamps,  these  lamps  operate 
only  when  the  headlamps  are  in  use, 
and  are  not  intended  to  compensate  for 
inadequate  performance  of  reflex 
reflectors.  Reflex  reflectors  are  relevant 
at  times  when  the  headlamps  are  not  in 
use,  such  as  when  the  vehicle  is  parked. 

However,  NHTSA  has  carefully 
considered  petitioner's  statement  that 
observers  could  not  differentiate 
between  the  reflected  light  of  complying 
and  noncomplying  reflectors  at 
distances  of  30m,  60m,  and  100m.  As  the 
agency  noted  in  1990  when  it  granted 
inconsequentiality  petition  filed  by 
Hella,  Inc.,  "a  reduction  of 
approximately  25  percent  in  luminous 
intensity  is  required  before  the  human 
eye  can  detect  the  difference  between 
two  lamps."  (55  FR  37601,  at  37602).  The 
same  considerations  apply  to  reflectors 
as  to  lamps.  The  luminous  transmittance 
failures  of  the  Subaru  reflectors  were  all 
less  than  20  percent  of  the  minimum 
values  specified  by  the  standard,  and 
therefore,  as  Subaru  attests,  were 
undetectable  by  the  naked  eye. 

Accordingly,  in  consideration  of  the 
foregoing,  it  is  hereby  found  that  the 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  the 
petition  of  Subaru  of  America,  Inc.,  is 
granted. 

Authority:  15  U.S.C.  1417:  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued:  November  20. 1991. 
Barry  Felrice, 

Associate  A dminislrator  for Hulemaking. 
|FR  Doc.  91-28388  Filed  11-25-91:  8:45  am) 
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DEPARTMENT  OF  THE  TREA^RY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  19. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmi88ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0046. 

Form  Number:  IRS  Form  982. 

Type  of  Review:  Revision. 

Title:  Reduction  of  Tax  Attributes  Due 
to  Discharge  of  Indebtedness. 

Description:  Internal  Revenue  Code 
(IRC)  section  108  allows  taxpayers  to 
exclude  form  gross  income  amounts 
attributable  to  discharge  of 
indebtedness  in  title  11  cases,  solvency 
or  a  qualified  farm  indebtedness. 
Section  1081(b)  allows  corporations  to 
exclude  from  gros6  income  amounts 
attributable  to  certain  transfers  of 
property.  The  data  is  used  to  verify 
adjustments  to  basis  of  property  and 
reduction  of  tax  attributes. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping 5  hours,  30  minutes. 

Learning  about  the         1  hour,  41  minutes 

law  or  the  form. 
Preparing  and  1  hour.  51  minutes 

sending  the  form  to 

IRS. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,040  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503 
Lois  K.  HolUnd. 

Dffpartnienl  Reports.  Off icer  Management 
|FR  Doc.  91-28356  Filed  11-25-91:  8:45am| 
MangC«da  4a3IM>1-«l 


PubNc  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  20, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
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submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  number:  New. 

Form  number:  None. 

Type  of  review:  New  collection. 

Title:  Survey  of  Understanding  Taxes 
High  School  Program  Users. 

Description;  The  data  collected  will 
be  used  to  estimate  the  number  of 
individuals  exposed  to  the 
Understanding  Taxes  Program  for  high 
school  students,  and  will  develop  a 
profile  of  them.  Information  will  be  used 
to  improve  future  updates  of  the 
program,  and  to  justify  the  distribution 
of  other  versions  to  certain  populations. 

Respondents:  Individuals  or 
households. 

Estimated  number  of  respondents: 
77.477. 

Estimated  burden  hours  per 
respondent:  42  minutes. 

Frequency  of  response:  Other  (One- 
time only). 

Estimated  total  reporting  burden: 
32.540  hours. 

Clearance  officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer 
IFR  Doc.  91-28355  Filed  11-25-91: 8:45  am) 

■nXINO  COM  4S30-C1-M 


Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

agency:  Department  Offices.  Treasury. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 
DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Thursday.  December  12, 
1991  at  9  a.m.  at  the  U.S.  Grant  Hotel 
326  Broadway.  San  Diego.  CA  92101: 
Tel.:  1-800-426-0670. 


rom  PURTHm  INfORMATKM  CONTACT: 

Dennis  M.  O'Connell.  Director.  Office  of 
Tariff  and  Trade  Affairs.  Office  of  the 
Assistant  Secretary  (Enforcement),  room 
4004,  Department  of  the  Treasury.  1500 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220.  Tel.:  (202)  566- 
8435. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  fourth  meeting  of  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service  on  December  12, 1991 
will  include: 

I.  Old  Business 

1.  The  Customs  Modernization  Act 
and  the  Joint  Industry  Group  legislative 
initiatives. 

2.  Update  on  the  North  American  Free 
Trade  Area  Negotiations. 

II.  New  Business 

1.  Commercial  enforcement  including 
problems  of  transshipment  in  the  textile 
and  apparel  industry. 

2.  Border  congestion  and  other 
problems  and  issues  specific  to  the 
Southwest  border. 

3.  Other  new  business.  (It  is 
anticipated  that  other  agenda  items  will 
be  added  by  the  meeting  date.) 

The  meeting  is  open  to  the  public. 
Persons  interested  in  attending  the 
meeting  should  notify  Dennis  M. 
O'Connell  at  (202)  566-6435.  by 
Thursday.  December  5. 1991. 

Dated:  November  21. 1991. 
lohn  P.  Simpson. 

Assistant  Secretary.  Acting  (Enforcement). 
(FR  Doc.  88-28362  Filed  11-25-91;  B:45  am| 
MUMO  cooc  Hyo-n-m 


UNITED  STATES  INFORMATION 
AGENCY 

Democracy  In  Africa  Progrant— Citizen 
Exchange  Projects 

AQENCY:  United  States  Information 

Agency.. 

ACTION:  Notice — Request  for  proposals. 

summary:  Interested  applicants  are 
urged  to  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  Office  or 
submitting  their  proposals.  The  Office  of 
Citizen  Exchanges  (E/P)  announces  a 
request  for  proposals  from  public  and 
private  not-for-profit  organizations  in 
support  of  seven  projects  to  contribute 
to  mutual  understanding  between  the 
U.S.  and  Nigeria  and  to  support  Nigerian 
efforts  to  foster  the  development  of 
democracy  and  a  market-guided 
economy.  Through  the  "Democracy  in 
Africa"  program.  USIA  seeks  to  promote 


bilateral  relationships  through 
institutional  grants  for  a  range  of 
activities,  including  intensive 
workshops,  internships,  on-site 
consultations  and  institutional  linkages. 
Institutional  grants  are  for  a  period  of  up 
to  two  years.  Projects  should  begin  on  or 
about  May  1992.  Subject  to  the 
availability  of  funds,  it  is  anticipated 
that  USIA  will  provide  support  for  seven 
institutional  projects  which  are 
described  below. 

(A  Request  for  Proposals  for  programs 
in  the  following  areas  was  published 
separately  on  October  25. 1991: 
Affiliations  between  university 
departments  of  mass  communications: 
an  exchange  on  the  American 
experience  of  democracy:  research  and 
exchange  on  political  participation  and 
electoral  behavior;  reseaix:h  and 
education  in  human,  civil  and  political 
rights:  research,  publication  and 
discussion  of  governance  and 
democratization  in  Nigeria.) 

DATES:  This  action  is  effective  from 
November  26. 1991  through  |anuary  10. 
1992. 

APPLICATION  l>EAOUNES:  All  copies  must 
be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  EST  on  January  10. 
1992.  ^oposals  received  by  the  Agency 
after  this  deadline  will  not  be  eligible  for 
consideration.  Faxed  documents  will  not 
be  accepted,  nor  will  documents 
postmarked  January  10. 1992.  but 
received  at  a  later  date. 


;  The  original  and  IS  copies 
of  the  completed  application,  including 
required  form^should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Bureau  of  Educational  and 
Cultural  Affairs,  Office  of  the  Executive 
Director  (E/X),  Attn:  Gtizen 
Exchanges — Democracy  in  Africa 

Program,  Project  « ,  room  336,  301 

4th  Street,  SW.,  Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Office  of  Citizen  Exchanges,  Bureau 
of  Educational  and  Cultural  Affairs, 
United  States  Information  Agency,  301 
4th  Street.  SW..  Washington.  DC  20547. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  announces  a  program  to 
encourage,  through  limited  awards  to 
not-for-profit  institutions,  increased 
private  sector  commitment  to  and 
involvement  in  international  exchanges. 
Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
nonpolitical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political.  so:inl 
and  cultural  life.  Awarding  of  any  ind 
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all  grants  is  contingent  upon  the 
availability  of  funds. 

In  the  case  of  each  grant,  a  U.S.  not- 
for  profit  institution  will  design  and 
execute  the  program  and  select  the 
American  workshop  presenters.  The 
institution  should  demonstrate  extensive 
experience  and  success  in  managing 
international  exchange  programs  and 
working  in  the  specialized  area  of  study. 
The  Nigerian  participants  will  be 
selected  through  coordination  between 
the  Nigerian  partner  institutions, 
overseas  personnel  of  the  United  States 
Information  Service  and  USIA. 
However.  USIA  and  USIS  retain  final 
authority  in  making  these  selections. 

As  a  component  of  the  "Democracy  in 
Africa"  program,  these  projects  are 
aimed  at  enhancing  the  prospects  for  a 
successful  transition  to  civilian  rule  in 
Nigeria.  The  establishment  of 
collaborative  linkages  between  eligible 
American  institutions  and  Nigerian 
counterpart  institutions  will  foster  that 
goal.  Subject  to  the  availability  of  funds, 
one  or  more  grants  will  be  awarded  to 
U.S.  institutions  for  each  of  the 
following  projects: 

Summary  of  Initiative  Award  Program 
Ideas 

1.  The  Role  of  Professional  Business 
Associations  in  a  Democratic  System  of 
Government 

The  Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  proposes  the  development  of  a 
two-way  exchange  project  to  study  the 
role  of  professional  business 
associations  in  a  democratic  society. 
The  grantee  institution  would 
coordinate  with  Nigerian  partner 
institutions  to  develop  a  series  of 
intensive  workshops  examining  how 
Nigerian  business  organizations  can 
help  promote  the  process  of  economic 
and  political  liberalization  under  the 
terms  of  Nigeria's  new  constitution.  In 
preparation  for  the  project.  2-5  U.S. 
specialists  would  travel  to  Nigeria  to 
examine  the  activities  of  professional 
business  groups  and  analyze  their 
potential  for  contributing  to  the 
liberalization  process.  Following  this 
visit.  2-5  representatives  of  Nigerian 
associations  would  travel  to  the  United 
States  to  observe  the  activities  of  U.S. 
business  groups  and  to  identify  the  goals 
and  themes  of  the  workshops  to  take 
place  in  Nigeria.  During  the  final  phase. 
U.S.  specialists  would  conduct  the 
workshops  in  various  localities  in 
Nigeria.  The  program  should  establish 
linkages  between  Nigerian  and  U.S. 
business  associations  to  promote 
dialogue  on  issues  of  common  concern. 


2.  The  Impact  of  Government  Regulation 
on  Economic  Performance 

The  Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  proposes  the  development  of  a 
two-way  exchange  program  to  examine 
government  regulatory  policy  in  Nigeria 
and  its  impact  on  business  enterprise 
development. 

The  grantee  institution  would 
coordinate  with  Nigerian  public  policy 
research  centers  to  develop  a  series  of 
workshops  to  address  these  issues.  In 
preparation  for  the  program.  2-5 
representatives  of  the  U.S.  institution 
would  travel  to  Nigeria  for  consultations 
with  the  Nigerian  partner  institutions, 
business  leaders  and  other  key  figures. 
These  discussions  would  establish  the 
framework  for  the  workshops  that  will 
take  place  in  Nigeria.  During  the  second 
phase.  2-5  representatives  of  the 
Nigerian  institutions  would  travel  to  the 
United  States  to  study  aspects  of  U.S. 
regulatory  policy  and  to  continue 
discussions  on  development  of  the 
workshops.  During  Phase  Three, 
representatives  of  the  U.S.  institution 
would  conduct  the  workshops  at  various 
localities  in  Nigeria.  The  program  should 
establish  linkages  between  public  policy 
institutes  and  professional  associations 
in  Nigeria  and  the  United  States  to 
promote  dialogue  on  key  issues  affecting 
business  enterprise  development  during 
Nigeria's  transition  to  civilian 
government. 

J.  Project  To  Develop  Linkages  Between 
Professional  Bar  Associations  in 
Nigeria  and  the  United  States 

The  Office  of  Citizen  Exchanges  of  the 
United  States  information  Agency 
(USIA)  proposes  the  development  of  a 
two-way  exchange  project  to  study  the 
role  of  professional  bar  associations  in  a 
democratic  society.  The  grantee 
institution  would  arrange  for  U.S. 
specialists  to  make  presentations  at 
regional  and  national  meetings  of  the 
Nigerian  Bar  Association.  The  ^ 
specialists  would  examine  how  Nigerian 
legal  institutions  can  help  promote  the 
process  of  political  and  economic 
liberalization  under  the  terms  of 
Nigeria's  new  constitution.  In 
preparation  for  the  project,  2-5  U.S. 
consultants  would  travel  to  Nigeria  to 
examine  the  activities  of  the  Nigerian 
Bar  Association  and  other  professional 
legal  groups  and  analyze  their  potential 
for  contributing  to  the  liberalization 
process.  Following  this  visit,  2-5 
representatives  of  Nigerian  associations 
would  travel  to  the  United  States  to 
observe  the  operations  of  U.S.  legal 
groups  and  make  plans  for  the  U.S. 
specialists'  visit  to  Nigeria.  During  the 


final  phase,  the  U.S.  specialists  would 
address  the  Association  members  at 
various  localities  in  Nigeria.  The  project 
should  be  designed  to  establish  linkages 
between  professional  bar  associations 
in  Nigeria  and  the  United  States  to 
promote  dialogue  on  issues  of  common 
concern. 

4.  Project  for  the  Professional 
Development  of  Public  Administrators 
and  Policy  Makers  at  the  Local  Level 

The  O^ce  of  Citizen  Exchanges  oT  the 
United  States  Information  Agency 
(USIA)  proposes  the  development  of  a 
two-way  exchange  program  for  Nigerian 
local  elected  officials,  public 
administration  officials  and  their  staff. 
The  grantee  institution  would 
coordinate  with  Nigerian  partner 
institutions  to  develop  a  workshop 
program  aimed  at  enhancing  public 
administration  at  the  local  level.  In 
preparation  for  the  program,  2-5  U.S. 
consultants  would  travel  to  Nigeria  to 
conduct  a  needs  assessment.  Following 
this  visit.  2-5  representatives  of  the 
Nigerian  institutions  would  travel  to  the 
United  States  to  observe  aspects  of 
public  administration  on  the  local  level 
and  discuss  strategies  to  promote  staff 
development.  During  the  final  program 
phase,  a  team  of  U.S.  specialists  would 
conduct  the  workshops  in  Nigeria.  To 
further  promote  professional 
development  of  public  administration 
officials,  the  program  should  establish 
linkages  between  public  policy  research 
institutions  in  the  United  States  and 
Nigeria. 

5.  Project  for  Professional  Development 

of  Nigerian  Journalists 

The  Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  proposes  the  development  of  a 
two-way  exchange  program  for  Nigerian 
print  journalists  to  promote  professional 
development  in  the  areas  of  economic 
and  political  affairs  reporting.  The 
grantee  institution  would  coordinate 
with  Nigerian  partner  institutions  to 
organize  a  series  of  workshops  in 
Nigeria  and  would  arrange  internships 
for  Nigerian  reporters  at  U.S. 
publications.  The  project  should  be 
designed  to  enhance  professional 
journalism  skills  of  print  journalists  who 
will  provide  vital  news  coverage  of  the 
unfolding  political  and  economic 
developments  during  Nigeria's  transition 
to  civilian  government.  To  further 
promote  professional  development,  the 
program  should  establish  linkages 
between  journalism  institutions  in  the 
United  States  and  Nigeria. 


Federal  Register  /  Vol.  56.  No.  228  /  Tuesday.  November  26.  1991  /  Notices 


59975 


ft  The  Role  of  Women 's  Organizations 
in  Social  and  Political  Affairs 

The  Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  proposes  the  development  of  a 
two-way  exchange  program  for 
representatives  of  Nigerian  women's 
organizations.  The  grantee  institution 
would  develop  a  program  to  examine 
the  role  of  U.S.  women's  groups  in 
American  social  and  political  affairs. 
During  the  first  program  phase,  a  team 
of  2-5  U.S.  specialists  would  travel  to 
Nigeria  for  consultations  aimed  at 
developing  a  series  of  workshops  that 
would  take  place  in  Nigeria.  During  the 
second  phase.  2-5  representatives  of 
Nigerian  women's  groups  would  travel 
to  the  United  States  to  observe  the 
operations  of  U.S.  counterpart 
organizations  and  to  work  with  the 
grantee  institution  to  further  develop  the 
workshops.  U.S.  presenters  would 
conduct  the  workshops  in  Nigeria  during 
Phase  Three.  The  workshops  should 
help  enhance  the  capabilities  of 
women's  organizations  to  contribute  to 
the  public  debate  over  social  and 
political  issues.  The  program  should 
establish  linkages  between  Nigerian  and 
U.S.  women's  organizations  to  promote 
dialogue  on  issues  of  common  concern. 

7.  The  Role  of  National  and  State 
Legislatures  in  the  Development  of 
Public  Policy 

The  Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  proposes  the  development  of  a 
two-way  exchange  program  for 
members  of  Nigeria's  national  and  state 
legislatures  and  their  staff.  The  grantee 
institution  would  coordinate  with 
Nigerian  partner  institutions  to  develop 
a  series  of  workshops  examining  the 
mechanics  of  the  legislative  process  and 
its  role  in  a  representative  system  of 
government.  The  project  would  examihe 
the  process  of  drafting  and  approving 
legislation,  strategies  for  effective  policy 
development  and  public  accountability. 
In  preparation  for  the  project,  a  team  of 
2-5  U.S.  specialists  would  travel  to 
Nigeria  for  consultations  with 
representatives  of  the  Nigerian  partner 
institutions  to  begin  development  of  the 
workshops.  The  specialists  would  also 
meet  with  legislators,  political  leaders, 
administrators  and  scholars  to  formulate 
a  needs  analysis.  Following  this  visit,  2- 
S  representatives  of  the  Nigerian 
institutions  would  visit  the  United 
States  to  observe  aspects  of  the 
legislative  process  and  to  further 
develop  the  workshops.  During  the  final 
phase  of  the  program,  the  U.S. 
specialists  would  conduct  the 
workshops  in  Nigeria.  This  project 


should  establish  linkages  to  enhance  the 
institutional  capabilities  of  Nigerian 
public  policy  research  centers  to 
analyze  policy  issues  and  promote 
professional  development  of  legislators 
and  key  staff. 

Funding  and  Budget  Requirements  for 
all  Submissions 

Since  USIA  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
support.  Applications  should 
demonstrate  substantial  financial  and 
in-kind  support  using  a  three-column 
format  that  clearly  displays  cost-sharing 
support  of  proposed  projects.  Those 
budigets  including  funds  from  other 
sources  should  provide  firm  evidence  of 
the  funds.  The  required  format  follows: 


Unsteffl 

USIA 

support 

Cost 
sharing 

Total 

Travtl,  par  diam, 
•tc.: 

Total 

t 

S 

$ 

Funding  assistance  is  limited  to 
project  costs  as  defined  in  the  Project 
Proposal  information  Requirements 
(0MB  #3116-0175.  provided  in 
application  packet)  with  modest 
contributions  to  defray  total 
administrative  costs  (salaries,  benefits, 
other  direct  costs  including 
communications  expenses,  office 
supplies,  office  space,  and  materials  not 
directly  developed  for  program 
participants),  and  indirect  costs.  Total 
USIA-funded  administrative  costs  for 
the  U.S.  grantee  institution  (and  any 
Nigerian  cosponsors)  are  limited  to  22 
(twenty-two)  per  cent  of  the  total  funds 
requested  from  USIA.  The  recipient 
institution  may  wish  to  cost-share  any  of 
these  expenses. 

Organizations  with  less  than  four 
years  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60,000  of  USIA  support,  and 
their  budget  submissions  should  not 
exceed  this  amount. 

Application  Requirements 

Prior  to  submission  of  proposals, 
detailed  concept  papers  and  application 
materials  must  be  obtained  from:  The 
Office  of  Citizen  Exchanges  (E/P). 
United  States  Information  Agency,  room 
216,  301 4th  Street.  SW.,  Washington. 
DC  20547,  Attention:  Stephen  Taylor— 
FAX:  202-619-4350.  Program  Officer— 
TEL:  202-61»-5319, 

Inquiries  concerning  technical 
requirements  ere  welcome.  Proposals 
must  contain  a  narrative  which  includes 
a  complete  and  detailed  description  of 


the  proposed  program  activity  as 
follows: 

1.  A  brief  statement  of  what  the 
project  is  designed  to  accomplish:  a 
detailed  work  plan:  and  summary  of 
how  the  project  is  consistent  with  the 
purposes  of  the  USIA  award  program 
and  how  it  relates  to  USIA's  mission. 

2.  A  concise  description  of  the  project, 
spelling  out  complete  program 
schedules,  agendas  and  proposed 
itineraries,  who  the  participants  will  be. 
where  they  will  come  from  and  how 
they  will  be  selected  in  concert  with 
USIA. 

3.  A  statement  of  what  follow-up 
activities  are  proposed;  how  the  project 
will  be  evaluated;  what  groups,  beyond 
the  direct  participants,  will  benefit  from 
the  project  and  how  they  will  benefit. 

4.  A  detailed  three-column  budget. 

5.  Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion,  Primary  Covered  and  Lower 
Tier  Covered  Transactions.  Forms  lA- 
1279  and  IA-1280. 

6  Compliance  with  Office  of  Citizen 
Exchanges  Additional  Guidelines  for 
Conferences  (if  applicable). 

7.  Compliance  with  Travel  Guidelines 
for  Organizations  inside  and  Outside 
Washington,  DC  (if  and  as  applicable). 

6.  For  proposals  requesting  $100,000  or 
more.  Certification  for  Contracts,  Grants 
and  Cooperative  Agreements.  I^rm  M/ 
KG-13. 

9.  For  proposals  requesting  $100,000  or 
more.  Disclosure  of  Lobbying  Activities 
(OMB  #  0348-0046). 

Note:  All  required  forms  will  be  provided 
with  the  application  packet. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be  ' 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  complete  application 
packet.  Eligible  proposals  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  All  eligible  proposals 
will  also  be  reviewed  by  the  Office  of 
Citizen  Exchanges,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Eligible  proposals 
may  also  be  reviewed  by  the  Agency's 
Office  of  the  General  Counsel.  Funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 
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1.  Quality  of  Program  Idea 

Proposals  should  exhibit  originality, 
substance,  rigor,  and  relevance  to 
Agency  mission. 

2.  Institution  Reputation/Ability/ 
Evaluations 

Institutional  recipients  should 
demonstrate  potential  for  program 
excellence  and/or  track  record  of 
successful  pro-ams.  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KC).  Relevant  evaluatmn 
results  of  previous  projects  are  part  of 
this  assessment 

3.  Project  Personnel 

Personnel's  thematic  and  logistical 
expertise  should  be  relevant  to  tlie 
proposed  program. 

4.  Program  Planning 

Detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
rigor  and  logistical  capacity. 

5.  Thematic  Expertise 

Proposal  should  demonstrate 
expertise  in  the  subject  area  which 
guarantees  an  effective  sharing  of 
information. 


6.  Cross-CuJtural  Sensitivity/Ama 
Expertise 

Evidence  of  sensitivity  to  Nigerian 
historical,  linguistic,  and  other  cross- 
cultural  fectors:  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program 
Objectives 

Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposal  should 
clearly  demonstrate  how  the  institution 
will  meet  the  programs  objectives. 

8.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  imderstanding.  to 
include  maximum  sharing  of  information 
and  establishment  of  long-term 
institutional  and  individual  ties. 

9.  Cost-Effectiveness 

The  overhead  and  administrative 
components  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

10.  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

11.  Follow-on  Activities 

Proposals  should  provide  a  plan  for 
continued  exchange  activity  (without 


USIA  sappori)  which  insures  that  USIA 
supported  progrMim  are  not  isolated 
events. 

12.  Project  Ewluatioa 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 

Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
tiie  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notificatkm 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  1. 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  !«.  1961. 
vmk%m  P.  dads. 

Associate  Director,  Bureau  of  Educatioaal 

and  Cultural  Affairs. 

[FR  Doc.  91-28286  Filed  11-25-01;  8)45  am) 
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This  section  of  Xne  FEDERAL  iREQISTER 
contains  notices  of  meetings  put>lished 
under  the    "Government  in  the  Sunshine 
Aol"  ,«Rub.   L.   94^W9)   5  U.S.C.   552fci<e)(3) 


fhmn  ciWDfT  AmMiMtsntimoN 

FARM  CREDIT  AONHNISTIIATIOM; 
AMCMOMENT  TO  SUNSHINE  MCETINa 

AGENCY:  Farm  Credit  Administration. 

summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)). 
the  Farm  Credit  Adminiytration^ave 
notice  on  July  9, 1991  {56  FR  31143)  of 
the  regular  meeting  of  the  "Farm  Credit 
Administration  Board  (Board)  schedule 
for  July  11. 1991.  This  notice  is  to  amend 
the  agenda  for  that  meeting  to  remove 
an  item  from  the  open  session. 

F«R  f^tNTTHM  MrOfMNrnOM  CONTACT 

Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board.  (703) 
883-4003.  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration. 
1501  FarnTCredit  Drive.  McLean, 
Virginia  22102-5090. 

SUPPI^MENTARY  INFORMATION:  Parts  of 

the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agency  for  July  11. 1991.  is 
amended  to  remove  the  following  item 
from  open  session: 

Open  Session 

2.  FCA  Assessment  Regulations  (Final). 

Date:  November  21, 1991. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  91-28468  filed  11-22-81:  2:45  pm] 
BiujNO  CODE  sros-oi-ii 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration: 
Amendment  to  Sunshine  Act  Meeting 

aoency:  Farm  Credit  Administration. 

summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)). 
the  Farm  Credit  Administration  gave 
notice  on  November  18. 1991  (56  FR 
58274)  of  the  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board) 
scheduled  for  November  20. 1991.  This 
notice  is  to  amend  the  agenda  for  that 
meeting  to  remove  the  closed  session. 

FOR  FURTHER  INFORMATION  CONTACT 

Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
683-4003,  TDD  (703)  883-4444. 


ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean. 
Virginia  22102^5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  was  open  to  the 
public  (limited  space  available).  The 
agenda  for  Noveniber  20. 1991.  is 
amended  1o  remove Ihe  following  closed 
session; 

'  Closed  Session: 

•  Farm  Credit  Administration  Budget 
Formulation  Issues  for  Fiscal  Year  19B3. 

Date:  November  21. 1981. 
Curtis  M.  Anderson, 
Secretary, 

Farm  Credit  Administration  Board. 
(FR  Doc.  91-28470  Filed  11-22-81:  2:45  piri| 
nujia  cooc  stdmh-m 


FEDERAL  RESCRVI  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 
December  2, 1991. 

PLACi:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington.  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  SB  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch  director 

appointments. 

2.  Proposed  purchase  of  check  sorter 

equipment  within  the  Federal  Reserve 
System. 

3.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  22. 1991. 
Imnlfer ).  lohnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-28533  Filed  11-22-81:  3:59  pm| 
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UNTTBO  STATES  INTERNATIONAL  TRADE 
COMMISSION 

U8rrC9E-«1-t6 

TIME  AND  DATE:  December  5. 1991  at 

10:30  a.m. 

PLACE:  Room  101.  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratification  List 

4.  Petitions  and  complaints 

5.  Inv.  Nos.  731-TA-487-490,  494  (Fimil} 

(Coated  Groundwood  Paper  from 
fielgium.  Finland.  France,  Germany,  and 
the  United  Kingdom)— briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda: 

CONTACT  PSRSON  POR  MORI 
iNFORMsmON:  Kenneth  R.  Mason. 
Secretary.  (202)  20S-2000. 

Dated:  November  22. 1991 
Kenneth  R.  Msion, 

Secretary. 

\¥R  Doc.  91-28534  Filed  ll-22-«l:  3:58  pm) 

•NXMOCOOC  TOaO-KMI 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

USiTC  SE-91-36 

TIME  AND  date:  December  12, 1991  at 
10:30  a.m. 

place:  Room  101.  500  E  Street  SW.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratiflcation  List 

4.  Petitions  and  complaints 

5.  Inv.  No.  701-TA-312  (Preliminary) 

(Softwood  Lumber  from  Canada) — 
briering  and  vole. 

6.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORS 
information:  Kenneth  R.  Mason. 
Secretary  (202)  205-2000. 

Dated:  November  22, 1991. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  91-28533  Filed  11-22-81:  3:58  pmj 


*  Session  closed  to  the  public— exempt  pursuant 
to  5  l).S.C  I  552b(c)(9). 


DATE:  Weeks  of  November  25.  December 

2.  a  and  16. 1991. 

PLACI:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 
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STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

Week  of  November  25 

Tuesday.  November  26 

10:00  a.m. 
Executive  Branch  BrieHng  on  Indonesia 
(Closed— Ex.  1) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  2 — Tentative 

Friday,  December  6 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  Decemlwr  9 — Tentative 

Thursday.  December  12 

10:00  a.m. 
Periodic  Briering  on  EEO  Program  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
i -30  p.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 


Week  of  December  16 — Tentative 

Monday.  December  10 

2:00  p.m. 

Briefing  on  Regulatory  Application  of  PRA 
(Public  Meeting) 

Tuesday.  December  17 

10:00  a.m. 
Briefing  by  DOE  on  Status  of  Civilian  High 
Level  Waste  Program  (Public  Meeting) 

Thursday.  December  19 

10:00  a.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vole  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  Status  of  Technical 
Specifications  Improvement  I'rogrum 
(Public  Meeting) 

AOOITIONAL  information: 

By  a  vote  of  4-0  on  November  19.  the 
Commission  determined  pursuant  to  U.S.C. 
552b(e)  and  §  9.107(a)  of  the  Commission's 
rules  that  "Discussion  of  Management- 
Organization  and  Internal  Personnel  Matters" 


(Closed — Ex.  2),  be  held  on  November  20  and 
on  less  than  one  week's  notice  to  the  public. 

By  a  vote  of  4-0  on  November  21.  the 
Commission  determined  pursuant  to  U.S.C. 
5S2b(e)  and  {  9.107(a)  of  the  Commission's 
rules  that  "Discussion  of  Munugemenl- 
Organization  and  Internal  Personnel  Matters" 
(Closed — Ex.  2  and  C).  be  held  on  November 
22  and  on  less  than  one  week's  notice  to  the 
public. 

Note. — Affirmation  sessions  are  initiiilly 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dulc. 

TO  VERIFY  THE  STATUS  OF  MEETING  CALL 
(RECORDING):  (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  November  21. 1991. 
William  M.  Hill.  |r.. 

Office  of  the  Secretary. 

|FR  Doc.  91-28455  Piled  11-22-91:  2:44  pm| 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  o<  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
docunrfent  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

(Docket  No.  910657-1244] 
RIN  0648-AD58 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

Correction 

In  rule  document  91-26173  beginning 
on  page  56016  in  the  issue  of  Thursday, 
October  31, 1991,  make  the  following 
corrections: 

§646.2    [Corrected] 

1.  On  page  56022.  in  the  second 
column,  in  §  646.2,  in  the  dennition  for 
Crustacean  trap,  in  the  last  line,  after 
"blue  crab"  insert  "stone  crab". 

§646.4    ICorrMted] 

2.  On  page  56023,  in  the  second 
column.  In  S  646.4(d).  in  the  tenth  line, 
"or*  should  read  "or". 

§646.23    [Corrected] 

2.  On  page  56027,  in  the  first  column, 
in  §  646.23(e),  in  the  fourth  line,  "of 
should  read  "or".  In  the  second  column, 
in  S  646.23(f).  in  the  third  line,  "persons" 
should  read  "person". 

BILUNQ  COOC  1SOS-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP89-186-052  and  CP89-2198- 
006] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

Correction 

In  notice  documerit  91-26357 
appearing  on  page  56210  in  the  issue  of 


Friday.  November  1. 199^.  the  docket 
number  should  read  as  set  forth  above. 

BIUJNO  CODE  1S0S«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 
[BPD-366-P] 
RIN  0«3e-ADO1 

Medicare  Program:  Clarification  of 
Medicare's  Accrual  Basis  of 
Accounting  Policy 

Correction 

In  proposed  rule  document  91-24308 
beginning  on  page  50834  in  the  issue  of 
Wednesday.  October  9, 1991.  make  the 
following  corrections: 

1.  On  page  50835,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  third  line  from  the  bottom, 
"workers:"  should  read  "workers'  ". 

2.  On  the  same  page,  under  II.,  in  the 
first  paragraph,  in  the  ninth  line,  "is" 
should  read  "in". 

PART  413    [CORRECTED] 

3.  On  page  50837: 

i.  In  the  first  column,  under  Authority:, 
in  the  next  to  last  line.  "1395(a)"  should 
read  "13951(a)". 

§413.24    (Corrected] 

ii.  In  the  second  column,  in 
S  413.24(c)(3)(i)(B],  in  the  sixth  line, 
"there"  should  read  "three". 

• 

iii.  In  the  third  column,  in 
§  413.24(c)(3)(iii)(A).  in  the  first  line,  "a" 
should  be  removed. 

iv.  In  the  same  column,  in 
§  413.24(c)(3)(vi).  in  the  third  line, 
"provide"  should  read  "provider". 

MLUNO  CODE  1M>S41-0 
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Tuesday,  November  28,  1991 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Assistant  Secretary  for  Put>llc  and 
Indian  Housing 

[Docket  No.  N-91-3336;  FR-29601 

Submission  of  Proposed  Information 
Collection  to  0MB;  Formula 
Characteristic  Report  from  ttie 
Comprehensive  Grant  Program 

Correction 

In  notice  document  91-25514  beginning 
on  page  54879  in  the  issue  of 
Wednesday.  October  23. 1991.  make  the 
following  correction:  j. 

On  page  54884.  below  the  illustration, 
the  FR  Doc.  line  was  omitted  and  should 
read  as  follows: 
(FR  Doc.  91-25514  Filed  10-22-91:  8:45  Hm| 

MIXtNQ  CODE  4310-33-M 
BiatNO  COOC  isosmi-0 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-060-02-4212-13;  MTM-757011 

Notice  of  Realty  Action:  Private 
Exchange-Montana 

Correction 

In  notice  document  91-25138  beginning 
on  page  52278  in  the  issue  of  Friday. 
October  18. 1991.  make  the  following 
correction: 

On  page  52278.  in  the  third  column.  In 
the  second  land  description,  in  T.  26  N., 
R.  31  E..  in  Sec.  34.  in  the  last  line. 
"NW'ASWVi."  should  read 
"NW'/4SE'/4  .". 

BIUJNO  CODE  1SOS-01-D 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-930-4214-10;  WYW  476131 

Termination  of  Segregative  Effect  of 
Withdrawal  Application;  Wyoming 

Correction 

In  notice  document  91-25383  beginning 
on  page  54583  in  the  issue  of  Tuesday. 
October  22. 1991,  make  the  following 
corrections: 

1.  On  page  54583,  in  the  3d  column, 
under  land  description  "T.  48  N..  R.  93 
W.."  in  the  1st  line  "Sees.  1-3. 10-5,  22- 
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24:'  should  read  "Sees.  1-3. 10-15.  22- 
24;". 
2.  On  page  54584.  in  the  1st  column: 

(a)  Land  description  T.  50  N..  R.  83 
W.."  should  read  "T.  50  N..  R.  93  W..'. 

(b)  Under  land  description  T.  51  N..  R. 
94  W.,  in  the  2d  line,  "Sees.  14-14" 
should  read  "Sees.  13-14". 

■ttUNQ  cooc  1S0»«1-O 
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Tuesday 
November  26,  1991 


Part  II 


Department  ot 
Justice 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Fiscal  Year  1991  Competitive 
Discretionary  Grant  Program:  Planning 
for  the  Second  National  Incidence 
Studies  of  Missing,  AtxJucted,  Runaway 
and  Thrownaway  Children;  Notice  of 
Issuance  of  Solicitation  for  Applications 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Miseing  Children's  Assistance  Act; 
Notice  of  Rscal  Year  1991  Competitive 
Discretionary  Grant  Program:  Planning 
for  ttie  Second  National  Incidence 
Studies  of  Missing,  At>ducted, 
Runaway  and  Thrownaway  Ctiildren 

AOEMCV:  Office  of  )ustice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
ACnON:  Notice  of  Issuance  of 
solicitation  for  applications  for  planning 
the  Second  Ndtional  Incidence  Studies 
of  Missing,  Abducted.  Runaway  and 
Thrownaway  Children  (NISMART  II). 

SUMMAHy:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  this  Notice  of  a  Competitive 
Discretionary  Grant  Program  and 
announcing  the  availability  of  the  OJJDP 
application  kit  under  section 
404(b)(2)iD)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended  (the  ActJ,  42  U.S.C. 
5773(b)(2)(D).  The  program 
announcement  that  follows  contains 
specific  instructions  on  competitive 
program  requirements,  including 
eligibility  requirements  and  selection 
criteria.  Following  the  program 
announcement  is  a  section  that 
summarizes  general  application  and 
administrative  reqiMreiaents. 
DATE:  All  applications  must  be  received 
by  5  p.m.  e.s.t..  January  7, 1992. 
Applications  received  after  the  deadline 
date  will  not  be  considered. 
ADDRESS:  Applications  must  be  mailed 
or  sent  to:  Planning  MSMART  II. 
Research  and  Program  Development 
Division.  Office  of  Juvenile  Justice  and 
Delinquency  Preventioa  633  Indiana 
Avenue.  NW.,  Washington.  DC  20631. 
FOM  mMfTNER  SWOMMTKM  OONTACT: 
Barbara  AUen-Hageo.  Research  and 
Program  Development  Division,  (202) 
307-5829.  OHDP.  Room  782.  633  lodianj 
Ave..  NW..  Washington,  DC  20531. 
SUPPLEMENTAMY  INFORMATION: 

Purpose 

Pursuant  to  the  Missing  Children's 
Assistance  Act.  title  IV,  section  404{bj(3) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended.  42 
U.S.C.  5773(b)(3).  OJJDP  is  required  to 
conduct  periodic  studies  of  the 
incidence  of  missing  children.  The  first 
such  study  was  completed  in  May  1990. 
providing  national  estimates  of  the 
numbers  of  children  who  were  abducted 
by  family  or  non-family  members, 
ninaway,  thrownaway.  lost  or  otherwise 


missing  during  1988.  OJJDP  is  now 
preparirtg  to  conduct  the  second 
comprehensive  National  Incidence 
Studies  of  Missing.  Abducted  Runaway 
and  Thrownaway  Children  (NISMART 
II)  for  1993. 

OJJDP  invites  public  and  private  not- 
for-profit  agencies  and  organizations,  or 
combinations  thereof,  to  submit 
applications  for  the  project  outlined  in 
this  solicitation. 

Up  to  $200,000  has  been  allocated  for 
this  project.  One  grant  will  be  awarded 
competitively.  The  anticipated  program 
and  budget  period  will  be  16  months, 
March  1992 — June  1993. 

Background 

Missing.  Abducted,  Runaway  and 
Thrownaway  Children  in  America,  First 
Report:  Numbers  and  Characteristics, 
(NISMART  I)  published  in  May  1990. 
was  developed  in  response  to  the 
statutory  mandate,  section  404(b)(3)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  5773.  which  requires  C^IDP  to 
conduct  periodic  national  incidence 
studies  to  determine  for  a  given  year  the 
actual  number  of  children  reported 
missing  each  year,  the  number  of 
children  who  are  victims  of  abduction 
by  strangers,  the  number  of  children 
who  are  victims  of  parental  kidnappings 
and  the  number  of  children  who  are 
recovered  each  year. 

The  studies  fanded  by  OJJDP  had  two 
primary  ot^ecthres:  (1)  To  develop  vafid 
and  reliable  national  estimates  of  the 
oonibers  of  children  reported  and/or 
kno%vn  lo  be  missing  in  the  coarse  of  a 
given  j^ar  as  well  as  the  number  of 
these  children  f«ho  are  recovered;  and 
(2)  to  establish  profiles  of  miswig 
children  and  characteristics  of  the 
episodes. 

The  research  team  that  conducted 
NISMART  I  developed  a  comprehensive 
strategy  to  re^ond  to  the  specific 
requirements  of  the  legislation  and  to 
the  unique  problems  of  defining  and 
couDting  these  children.  They  defined 
five  distinct  categories  of  concern  in  the 
study.  Each  involved  certain  situations 
in  whicfa  children  were  missing  or 
displaced  in  some  manner  that  put  them 
at  risk  of  harm.  The  five  populations 
include: 

(1)  Family  Abductions  (children 
abducted  by  parents  or  other  family 
members); 

(2)  Non-Family  Abductions  (children 
abducted  by  strangers  and  other  non- 
family  members): 

(3)  Runaways: 

(4)  Thrownaways:  and 

(5)  Lost  or  Otherwise  Missinjt 
Children 


The  time  frame  for  the  studies 
described  below  encompassed  incidents 
occurring  mainly  in  1988.  The  NISMART 
studies  included  the  following: 

•  A  Household  Telephone  Survey  of 
34,822  randomly  selected  households 
yielded  10.367  households  with  children. 
These  households  became  the  primary 
sample  for  that  main  survey  which  was 
supplemented  by  a  number  of 
substudies: 

•  The  Juvenile  Facilities  Survey  of  127 
residential  facilities,  such  as  boarding 
schools,  group  homes,  and  detention 
centers,  estimated  how  many  children 
had  run  away  from  these  facilities. 
These  juvenile  facilities  were  identified 
by  400  parents  or  guardians  in  the 
household  survey  who  reported  having 
one  or  more  children  residing  in  such  a 
facility  for  2  or  more  weeks. 

•  The  Returned  Runaway  Study 
interviewed  85  returned  runaways  and  a 
sample  of  142  nonrunaways.  The  study 
was  conducted  to  learn  if  children's 
accounts  of  episodes  and  nonepisodes 
matched  those  of  their  parents. 

•  The  Network  Study  tested  an 
alternative  survey  method  for  estimating 
the  number  of  family  and  nonfamily 
abductions  by  asking  a  sample  of 
respondents  about  incidents  occurring  in 
die  households  of  their  relatives. 

•  A  Police  Records  Study  of  83  law 
enforcement  agencies  in  a  national 
random  sample  of  21  counties  across  the 
LLS.  was  conducted  to  estimate  the 
number  of  Non-Family  Abductions. 

•  The  FBI  Data  Reanalysis  was  a 
study  of  12  years  of  homicide  data 
(1976-1987)  to  determine  how  many 
children  were  murdered  in  conjunction 
with  possible  abductions  by  strangers. 

•  "The  Community  Professionals  Study 
was  a  reanalysis  of  a  survey  of  735 
agencies  having  contact  with  children  in 
a  national  random  sample  of  29  counties 
to  determine  how  many  children  known 
to  these  agencies  were  abandoned  or 
thrown  away. 

NISMART  results  provided  two 
estimates  for  each  of  the  five  categories 
based  on  study  definitions  for  "Broad 
Scope  "  and  "Policy  Focal"  cases.  The 
Broad  Scope  category  included  all  those 
that  met  the  broad  definition  of  a 
particular  type.  The  Broad  Scope 
definitions  generally  viewed  the 
incidents  in  the  way  the  affected 
families  might  consider  them.  Using 
additional  criteria,  researchers 
classified  a  subgroup  of  the  Broad  Scope 
cases  as  Policy  Focal  incidents.  A  Policy 
Focal  case  is  generally  interpreted  from 
the  point  of  view  of  police  or  other 
seciid  agencies.  This  category  is 
restricted  to  episodes  of  a  more  serious 
natm'e  where,  without  intervention,  the 
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child  may  be  i  jrther  endangered,  placed 
ol  greater  risk  of  harm,  or  would  require 
greater  resources  to  be  recovered. 

Coals 

This  project  will  assist  OJJDP  in 
developing  its  short  and  long  range 
picins  to  conduct  periodic  national 
studies  of  the  incidence  of  missing  and 
obdiicted  children,  as  required  by  the 
IJDP  Act.  In  meeting  this  mandate. 
OJJDP  undertakes  these  studies  to 
provide  crucial  information  to  parents, 
legislators,  judges,  police,  social 
workers,  and  the  many  other 
professionals  that  deal  with  the 
problems  of  missing  children.  The 
planning  will  guide  the  development  of 
the  NISMART  II,  as  well  as  future 
8lii(lie8. 

Although  NISMART  II  will  build  upon 
llie  first  effort,  it  may  differ  in  some 
respects,  based  on  an  assessment  of 
NISMART  I  and  the  perceived  needs  for 
information.  However,  to  measure 
changes  from  the  initial  estimates, 
comparability  of  key  measures  must  be 
assured.  OJJDP  intends  to  fund  the 
NISMART  II  program  to  collect  data  for 
1993  to  allow  five-year  comparisons 
with  the  NISMART  I  program.  To 
accomplish  this  goal,  NISMART  II  data 
collection  must  begin  no  later  than  late 
1993. 

While  the  primary  emphasis  of  this 
project  will  be  on  planning  for 
NISMART  II,  the  project  must  also  make 
long  term  planning  recommendations  to 
fulfill  the  congressional  mandate  to 
conduct  periodic  studies.  An  important 
aim  of  this  planning  grant  is  to  develop  a 
fairly  broad-based  consensus  of  how  to 
improve  the  utility  of  the  research,  the 
better  to  meet  the  needs  of  policy 
makers,  child  advocates,  police,  judges 
and  others  concerned  with  these 
populations. 

Objectives 

The  objectives  of  this  project  are  to: 

(1)  Conduct  a  thorough  assessment  of 
NISMART  I: 

(2)  Determine  information  needs  and 
priorities  for  NISMART  II; 

(3)  Explore  additional  data  sources 
and  methodologies  that  may  improve 
NISMART  I: 

(4)  Develop  a  plan  for  conducting 
NISMART  II  that  will  allow  5-year 
comparisons  with  NISMART  I;  and 

(5)  Develop  a  long  term  plan  which 
identifies  opportunities  for  intra-  and 
inter-agency  collaboration  for 
conducting  periodic  studies  of  the 
incidence  of  missing  and  abducted 
children. 


Program  Strategy 

The  organization  selected  to  conduct 
this  research  project  will  be  responsible 
for  all  aspects  of  the  project,  nvhether 
carried  out  directly  or  contracted  to 
other  organizations  or  individuals. 

Program  Advisory  Board 

A  core  program  advisory  board  of  at 
least  three  outside  experts  and  three 
Federal  agency  representatives  will  be 
selected  to  provide  substantive  and 
technical  advice  to  this  program.  OJJDP 
also  encourages  seeking  input  from 
additional  scholars,  practitioners, 
educators  and  policy  makers.  The 
selection  of  the  external  board  members 
will  be  coordinated  with  OJJDP  for  joint 
approval  within  the  first  30  days  of 
award.  The  board  will  meet  twice  during 
the  course  of  the  program  to  provide 
advice,  guidance  and  overall  direction  of 
the  program  and  to  review  project  plans, 
and  draft  and  final  reports.  The  grantee 
will  summarize  all  such  meetings  and 
make  them  available  to  interested 
persons. 

Other  Research  Activities  Related  to 
PUnnhig  NISMART  D 

OJJDP  is  also  funding  three  other 
programs  that  are  closely  related  to  the 
activities  of  the  NISMART  II  Planning 
Grant,  The  coordination  of  activities  and 
the  sharing  of  information  are  important 
to  the  success  of  this  and  the  other 
projects.  OJJDP  has  made  it  clear  to 
each  of  its  research  grantees  that 
collaboration  and  cooperation  among 
the  following  is  required.  They  are: 

•  Additional  Analysis  and 
Dissemination  of  NISMART  (AAD- 
NISMART)  will  support  up  to  three 
projects  to  conduct  further  analysis  of 
NISMART  data  files  and  promote  the 
use  and  dissemination  of  the  data  base. 
This  is  a  12  month  program  which  will 
operate  concurrently  with  this  planning 
project.  OJJDP  anticipates  that  project 
staff  members  and  selected  advisors  on 
the  planning  grant  will  attend  at  least 
one  of  the  joint  meetings  of  the  three 
AAD-NISMART  projects. 

•  Testing  Incident-Based  Reporting 
Systems  for  Studjdng  Child  Abductions 
(TIBRS).  This  Ift-month  project  will 
study  the  feasibility  of  using  the  new 
National  Incident-Based  Reporting 
System  (NIBRS)  end  other  automated 
State  systems  to  develop  estimates  of 
the  numbers  of  child  abductions.  OIJDP 
expects  that  the  TIBRS  project  will 
provide  valuable  information  for  the  use 
of  automated  police  records  for 
NISMART  II  and  for  future  periodic 
studies. 

•  Juvenile  Justice  Statistics  and  Systems 
Development  Program  (JJSSDP).  This 


program  has  a  broad  mandate  to 
identify  long  range  information  needs 
and  to  help  OJJDP  set  priorities  for 
improving  national  statistics  on  children 
as  victims  and  offenders.  This  program 
will  monitor  the  work  of  the  Planning 
grant  and.  where  appropriate,  will  offer 
technical  assistance  and  advice  on  the 
broader  issues  of  child  victimization 
which  may  be  addressed  by  NISMART. 

In  addition  there  are  a  number  of 
ongoing,  new,  and  planned  programs 
that  need  the  attention  of  the  Planning 
NISMART  II  project.  It  will  be  the 
grantee's  responsibility  to  become 
familiar  with  these  programs  and 
identify  their  protential  contributions  to 
the  planning  of  NISMART  II. 

Project  Activities 

The  major  activities  to  be  undertaken 
under  this  project  are  outlined  below: 

(t)  During  the  start-up  of  the  project 
the  grantee  must: 

•  Complete  the  hiring  and  orientation 
of  project  staff; 

•  Familiarize  project  staff  with 
relevant  NISMART  data  files: 

•  Suggest  candidates  to  serve  on  the 
program  advisory  board  within  the  first 
30  days  of  the  award:  and. 

•  Convene  a  meeting  of  the  program 
advisory  board  by  the  third  month  to 
review  the  project  workplan. 

(2)  Conduct  a  thorough  review  of  the 
NISMART  I  experience,  identifying 
strengths  and  weaknesses  of  the 
following  aspects  of  the  study  and  make 
recommendations  for  an  improved 
NISMART  U: 

•  Study  scope  and  definitions: 

•  Research  designs  and 
methodologies: 

•  Sampling  designs  and  procedures: 

•  Data  collection  instruments  and 
protocols: 

•  Methods  of  quality  corttrol  of  the 
data; 

•  Data  analysis  techniques: 

•  Documentation  of  data: 

•  Quality  and  utility  of  study  reports, 
articles  and  papers;  and. 

•  Dissemination  of  study  results  and 
accessibility  of  data  for  secondary 
analyses. 

(3)  Identify  the  full  range  of 
information  needs  to  be  addressed  by 
NISMART  II,  including  policy  and 
program  development  needs, 
particularly  for  prevention  and 
intervention.  The  grantee  must  develop 
appropriate  options  for  addressing  these 
needs  through  the  core  study  methods  or 
through  special  studies.  In  addition,  the 
grantee  must  recommend  criteria  for 
establishing  priorities  for  incorporating 
them  into  the  design  of  NISMART  II. 
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(4)  In  addition  to  conducting  a 
literature  rwirw.  identify  additional 
sources  of  data,  new  or  previously 
■ntapped.  and  determine  bow  tfaey  may 
prove  useful  in  prodacing  or  validating 
or  natioaal  estimates  or  in  designiag 
future  atudiea.  These  additional  data 
sooRes  nay  include: 

•  0| [DP  Missing  Children's  Research, 
Training  and  Action  Programs 

•  The  National  Center  for  Missing 
and  Exploited  Children  (NCMEC).  SUte 
Clearinghouses  for  Missing  Children/ 
Persons 

•  The  Federal  Bureau  of 
Investigation's  (FBI)  National  Crime 
Information  Center  (NCIC)  Missing 
Persons  File 

•  FBI's  National  Incident  Based 
Reporting  System  (NIBRS),  which  is 
being  explored  in  depth  under  a 
separate  grant 

•  The  Bureau  of  Justice  Statistics' 
National  Crime  Survey 

•  National  Center  on  Child  Abuse 
and  Neglect  (NCCAN)  National  Study  of 
the  Incidence  of  Child  Abuse  and 
Neglect 

•  Family  and  Yonth  Services  Burean. 
Administration  for  Children  and  Family, 
jrotilh  information  systems  regarding 
youth  served  by  FederaHy-frnxled 
runaway  shelters; 

(5)  As  necessary,  test  alternative 
methodologies  or  approaches  to 
studying  di^erent  populations.  This  may 
include: 

•  Further  testing  of  data  collcctiaa 
nethods  or  instruments  to  ensure 
reliability  and  validity  of  the  data:  and/ 
or 

•  Experimenting  with  alternative  data 
collection  techniques  to  assure  adequate 
population  coverage  or  to  secure  the 
cosapltle  enumeration  of  relevant 
incidents. 

(6)  Conduct  a  planning 
symposium.Within  6  months  of  the 
award,  the  grantee  will  convene  a 
symposium  to  share  the  findings  of  its 
work  with  selected  scholars,  policy 
makers,  and  practitioners  to  get  their 
feedback  on  tentative  plans  or  revisions 
being  considered.  The  symposium 
should  prodiice  recommendations 
regarding:  Refinement  of  the  core 
incidence  methodology',  data  analysis 
and  dissemination  of  study  results  and 
data,  and  identification  of  key  policy 
and  program  issues  to  be  addressed  by 
NISMART  Q. 

(7)  Prepare  a  plan  for  disseminating 
information  about  the  planning  activities 
and  products  of  this  grant  and  about  the 
launching  of  NISMART  11. 

Products 

The  following  products  Bust  be 
prepared  and  submitted  to  OnOP: 


(1)  Revised  Workplan.  The  grantee 
must  submit  a  revised  workplan  which 
addresses  all  program  objectives  and 
activities  and  which  reflects  the  input  of 
0|JDP  and  the  program  advisors. 
Included  in  the  workplan  should  be  an 
outline  of  anticipated  products  along 
with  a  proposed  plan  for  disseminating 
the  results  to  the  appropriate  audiences. 

(2)  Draft  Literature  Review.  This  must 
include  a  complete  update  of  the 
literature  on  missing,  abducted, 
runaway  and  thrown-away  children. 
This  thorough  review  of  recent  literature 
(1987  to  present)  will  identify  any  new 
research  firulings  that  may  confirm  or 
challenge  the  reliability  or  validity  of 
NlSMART's  findings.  It  should  also 
identify  how  NISMART  has  been  used 
for  research,  public  policy,  training,  etc 
An  annotated  bibliography  should  be 
developed  to  identify  reports  and 
products  based  on  data  from  NISMART, 
including  fournal.  magazine  and 
newspaper  articles,  training  films  or 
videos,  working  papers  and 
dissertations. 

(3)  Proceedings  from  the  Planning 
Symposiimi.  A  detailed  summary  of  the 
proceedings  from  the  planning 
symposium,  tncluding  any  papers, 
discussion  of  findings  and 
recommendations  must  be  developed 
and  made  available. 

(4)  NISMART  II  Draft  Plan.  This  plan 
must  provide  sufficient  infentiation  and 
guidance  to  0})DP  to  develop  a  detailed 
solicitation  for  applications  to  conduct 
the  core  components  of  the  NISMART  U 
program,  which  are  likely  to  be  a 
household  survey  and  a  study  of  police 
records. 

(6)  Reports  on  Completed 
Methodological  Studies.  Results  of  any 
pilot  tests  regarding  recommendations 
for  refinements  of  methodology  for  the 
core  study  components  or  supplemental 
studies  must  be  summarized  in  a  report. 
(In  order  to  be  able  to  launch  the 
NISMART  U  {mi^am  for  data  collection 
purposes,  it  will  be  necessary  to  release 
the  NISMART  U  Solicitation  before 
completion  of  all  work  being  carried  out 
under  this  planning  grant  Any 
subsequent  refinements  to  the 
methodology  will  be  incorporated  into 
the  negotiations  for  the  NISMART  U 
award.) 

(7)  Draft  Final  Report.  A  draft  final 
report  shall  be  submitted  to  0|}DP  and 
protect  advisors.  The  report  will  contain 
a  final  literature  review,  a  detailed 
summary  of  the  work  undertaken  during 
the  course  of  the  project  and  the 
NISMART  11  planning  document  It  must 
explain  all  major  decisions  for 
NISMART  il.  and  present 
recommendations  for  long  term  planning 


and  inter-  and  intra -agency  initiatives  to 
faicilitate  the  conduct  of  periodic  studies. 
(8)  Final  Report.  In  the  final  report  the 
grantee  will  incorporate  modifications 
recommended  by  OJJDP  and  the  project 
advisors,  as  appropriate. 

Project  Timelines 

The  following  timelines  are  outlined 
and  must  be  atlhered  to  if  0))DP  can 
expect  to  launch  NISMART  U  in  time  to 
collect  data  for  5-year  comparisons  with 
NIS.MART  I. 

Tentative  Schedule  for  NJSAtART  11 
Planning  Gmnt 

1991 

November — Public  Sohcitation  for 
Planning  Project 

1992 

January — Applications  are  due 
March— Award  NISMART  11  planning 

grant 
May — Hold  advisory  board 
June — Submit  revised  workplan 
September — Hold  Planning  Symposium 
October — Submit  Symposium 

Proceedings 
November — Submit  draft  Plan  for 

NISMART  U  for  OJJDP  review  and 

approval 
December — OJJDP  issues  Solicitation  for 

NISMART  II 

1993 

February — Applications  are  due  for 

NISMART  II 
March — Submit  draft  final  report. 

including  completion  of  pilot  tests  and 

long  term  recommendations  for 

NISMART 
May — Finalize  ar>d  submit  all  products 
May— OJJDP  awards  NISMART  H 
August — Submit  OMB  package  for 

household  survey  to  OfJDP 
August  through  November — Pretest  and 

refine  instruments  and  procedures 
November — OMB  Approval 
December — Begin  data  collection  (one 

jrear  reference  period  of  November 

'92 — December  '93) 

1994 

June — Conclude  data  collection  on 
household  survey  (May  1993 — June 
1994) 

September — Conclude  police  records 
study  and  other  sub-studies 

1995 

Januarj' — Produce  2nd  Report  on 
Numbers  end  Characteristics 

Eligibility  Requirements 

OJJDP  invites  appfications  from  pubKc 
agencies  and  private  not-foi^roBt 

organizations.  Pursuant  to  the  pnyvisions 
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to  title  IV  (The  Missing  Children's 
Assistance  Act)  of  the  1974  juvenile 
Justice  and  Delinquency  Prevention  Act 
as  amended.  42  U.S.C.  5775.  applications 
will  not  be  accepted  from  for-profit 
agencies.  Applicants  must  demonstrate 
sufficient  experience  in  planning  and 
conducting  research  end  data  analysis 
to  complete  this  project.  Extensive 
knowledge  of  survey  research  methods 
is  essential.  The  successful  applicant 
must  have  experience  in  planning, 
designing  and  carrying  out  research  that 
presents  difficult  challenges  for 
conceptualizing  the  research,  defining 
and  measuring  the  phenomenon, 
administering  the  study  itself  and 
conducting  data  analysis.  The 
organization  must  have  personnel  with 
the  necessary  communications  skills 
and  organizational  ability  to  carry  out 

.  this  planning  project  effectively  and  in  a 
competent  and  timely  manner.  Further, 
applicants  must  demonstrate  adequate 
substantive  knowledge  in  the  areas  of 
missing  children,  child  victimization  or 

.  the  study  of  other  rare  and  sensitive 
phenomena  (such  as  crime  victimization, 
adoption,  AIDS)  which  require  special 
study  methods  to  produce  reliable,  valid 
data.  Applicants  must  also  have  an 
understanding  of  related  law 
enforcement  and  social  services 
operations  and  an  understanding  of 
administrative  records  research. 

The  successful  applicant  chosen  for 
the  NISMART  II  Planning  Grant  will  be 
eligible  to  compete  for  the  subsequent 
solicitation  to  conduct  NISMART  11.  The 
planning  project  must  be  carried  out  in 
such  a  way  that  information  and  reports 
devrloped  during  the  course  of  this 
program  are  made  available  to  all 
interested  parties.  The  planning  grantee 
will  not  be  involved  in  the  development 
of  the  solicitation  or  statement  of  work. 

Applicants  must  demonstrate  the 
management  capability,  fiscal  integrity 
and  financial  responsibility  to  carry  out 
this  project.  This  includes  but  is  nut 
limiied  to  having  an  acceptable 
accounting  system  with  sufficient 
interr.al  controls,  compliance  vvi'ti  grant 
fiscal  requirements,  and  the  capability 
to  implement  a  project  of  this  nature 
effectively.  Applicants  who  fail  to 
demonstrate  their  capability  to  m  inage 
this'program  will  be  ineligible  for 
funding  consideration. 

Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424);  a  Standard  Form  424A,  Budget 
Information;  OjP  Form  4000/3. 
Assurances;  and  OJP  Form  4061/6, 
Certifications.  In  addition  to  these 
forms,  all  applications  must  include  a 


project  summary,  a  budget  narrative, 
and  a  program  narrative. 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other  forms 
must  then  follow.  Applicants  should  be 
sure  that  OJP  Forms  4000/3  and  4061/6 
are  properly  executed. 

The  project  summary  may  not  exceed 
250  words.  It  must  be  clearly  marked 
and  typed  single-spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  which  accurately 
and  concisely  reflects  the  proposal 

The  program  narrative  must  be  typed 
double-spaced  on  one  side  of  a  page 
only.  The  program  narrative  may  not 
exceed  60  pages  and  must  include  all 
items  indicated  in  the  Selection  Criteria 
section  of  this  solicitation.  This  page 
limit  does  not  apply  to  supporting 
materials  normally  found  in  appendices 
(such  as  preliminary  surveys,  r^um^. 
and  supporting  charts  or  graphs). 

In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  which  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  co-applicants.  In  the  event  of 
a  co-applicant  submission,  one  co- 
applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  must  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF  424  and  indicate  its 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicant 

Applications  which  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $25,000.  The  contractor  may 
not  be  involved  in  the  development  of 
the  statement  of  work*  The  applicant 
must  provide  sufficient  justification  for 
not  offering  for  competition  the  portion 
of  work  proposed  to  be  contracted. 

The  followirig  information  must  be 
included  in  the  application  Program 
Narrative  (Part  IV  of  SF  424): 

(1)  Organizational  Capabihty:  The 
applicant  must  demonstrate  that  it  is 
eligible  to  compete  for  this  grant  on  the 
basis  of  eligibility  criteria  established  in 
this  sohcitation. 


— Organizational  Experience:  The 
applicant  must  concisely  describe  its 
organizational  experience  with 
respect  to  the  eligibility  criteria 
specified  in  the  Eligibility 
Requirements  Section,  above.  Each 
applicant  must  demonstrate  how  its 
organizational  experience,  current 
capabilities,  including  its  survey 
research  design  and  implementation 
experience,  will  enable  it  to  achieve 
the  goals  and  objectives  of  this 
initiative.  Each  applicant  should 
highlight  significant  organizational 
accomplishments  which  demonstrate 
its  responsiveness  to  the  needs  of  the 
field,  rehability  in  terms  of  producing 
quahty  products  in  a  timely  fashion. 
— Project  Staffing:  The  applicant  must 
provide  a  list  of  key  personnel 
responsible  for  managing  and 
implementing  the  program.  Each 
applicant  must  present  detailed 
position  descriptions,  qualifications 
and  selection  criteria  for  staff 
positions,  whether  they  are  salaried 
staff  or  staff  hired  by  contraclor(s)  of 
the  grantee,  in  addition,  if  key 
functions  or  services  are  to  be 
provided  by  coruultants  on  a 
contractual  basis,  the  applicant  must 
indicate  the  individuals  to  be  hired  for 
specific  tasks  with  evidence  of  their 
commitment  to  serve,  or  the  specific 
skills  that  would  be  needed  to  perform 
these  tasks  and  the  means  of 
acquiring  them.  Resumes  must  be 
provided  and  submitted  as  appendices 
to  the  application.  Each  applicant 
must  demonstrate  that  the  proposed 
staff  complement  has  the  requisite 
background  and  experience  to 
accomplish  the  major  responsibilities 
outlined  in  the  Program  Strategy, 
above.  Each  applicant  should  highlight 
significant  accomplishments  of  the 
proposed  staff  which  relate  to  their 
respective  roles  in  the  project.  In 
addition,  the  percentage  of  each  staff 
person's  time  or  number  of  hours 
committed  to  the  project  must  be 
clearly  indicated  in  the  budget 
narrative. 

The  successful  applicant  will  be 
required  to  hold  two  program  advisory 
board  meetings,  plus  a  plarming 
symposium.  The  first  advisory  board 
will  be  held  no  later  than  the  third 
month,  the  planning  symposium  no  later 
than  the  sixth  month,  and  the  final 
advisory  board  meeting  between  the 
14th  and  15th  month.  The  advisors  will 
provide  advice  on  the  direction  of 
projects'  activities,  discuss  the 
appropriateness  of  specific  methods  for 
achieving  program  goals  and  objectives, 
discuss  problems,  and  provide  options 
for  further  activity. 
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— Financial  Capability:  In  addition  to 
the  assurances  provided  in  Part  V. 
Assurances,  of  the  SF  424.  the 
applicant  organization  must  also 
demonstrate  that  it  has  or  can 
establish  fiscal  controls  and 
accounting  procedures  which  assure 
that  Federal  funds  available  under 
this  agreement  are  disbursed  and 
accounled  for  properly.  Applicants 
*vhoTiave  not  previously  received 
federal  funds  will  be  asked  to  submit 
a  copy  of  the  Office  of  Justice 
Programs  (OJP)  Accounting  System 
and  Financial  Capability 
Questionnaire  (OjP  Form  7120/1). 

'  Other  applicants  may  be  requested  to 
submit  this  form.  AH  questions  are  to 
be  answered  (Section  C.I.B.  note).  The 
CPA  certification  is  required  only  of 
those  applicants  who.  have  never 
received  Federal  funding  or  have  not 
received  funding  within  the  last  five 
years. 

(2)  Program  Strategy  and  Goals:  The 
applicant  must  demonstrate  its 
understanding  of  the  goals  and 
objectives  of  the  overall  program  and 
articulate  specific  approaches  to 
implementing  the  program  strategy 
outlined  in  this  solicitation.  The 
applicant  must  provide  a  specific 
implementation  plan  that  covers  all 
activities  and  includes  expected  data  for 
delivery  of  products  to  OJPP.  These 
and  any  additional  activities  proposed 
must  clearly  support  the  program 
objectives. 

(3)  Program  Implementation  Plan:  The 
applicant  must  develop  a  detailed  time* 
task  plan  for  the  grant  period,  clearly   ' 
identifying  major  milestones  related  to 
each  phase.  This  must  include 
designation  of  organizational  and  staff 
responsibility,  and  a  schedule  for  the 
completion  of  the  tasks  and  products 
identified  in  the  Program  Strategy. 

(4)  Program  Budget  The  applicant 
shall  provide  a  lOnnonth  budget  with  a 
detailed  justification  for  all  costs  by 
object  class  category  as  specified  in  the 
SF  424.  Costs  must  be  reasonable  and 
the  bases  for  these  costs  must  be  well 
documented  in  the  budget  narrative.  The 
applicant  must  also  budget  for  the  costs 
of  oonvening  two  project  advisory  board 
meeting  to  be  held  in  Washington,  DC 
during  the  project  penod,  the  Planning 
Symposium,  and  participation  of  staff 
and  selected  advisors  in  the  AAD- 
NISMART  joint  project  meeting. 

SetectiiHi  Criteria 

AH  applications  received  will  be 
reviewed  in  terms  of  their 
responsiveness  to  this  solicitation  and 
the  specific  program  application 
requirements  set  forth  in  this 
solicitation.  Applications  will  be 


evaluated  by  a  peer  review  panel.  The 
peer  reviewers  will  be  directed  to  focus 
their  evaluations  on  each  applicant's 
response  to  the  detailed  program 
requirements  specified  in  this 
solicitation  and  the  selection  criteria 
outlined  below.  The  results  of  the  peer 
review  will  be  a  relative  aggregate 
ranking  of  applications  in  the  form  of 
"Summary  of  Ratings."  These  will  be 
based  on  numerical  values  assigned  by 
individual  peer  reviewers.  Peer  review 
recommendations,  in  conjunction  with 
the  results  of  internal  review  and  any 
necessary  supplementary  reviews,  will 
assist  the  Administrator  in  considering 
competing  applications  and  selecting  the 
application  for  funding.  The  award  will 
be  made  by  the  0])DP  Administrator. 

Applications  will  be  rated  according 
to  the  specific  selection  criteria  below. 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  (10  points) 

Each  applicant  must  describe  the 
problem  addressed  in  this  program  in  a 
clear  problem  statement.  The  applicant 
must  demonstrate  an  understanding  of 
the  substantive  and  technical  issues 
related  to  planning  for  NISMART II  and 
for  future  periodic  studies.  It  must  also 
demonstrate  an  understanding  of  the 
needs  of  the  consumers  of  information 
from  NISMART  U. 

The  applicant  must  also  formulate 
specific,  clear  research  questions  that 
will  guide  the  planning  effort.  These 
must  directly  address  the  goals  of  this 
program. 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (10  points) 

The  applicant  should  provide  a  clear 
and  definitive  statement  of  the 
applicant's  understanding  of  the  goals 
and  overall  objectives  of  the  project. 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  (35  points) 

The  overall  program  design  will  be 
assessed  based  on  its  appropriateness, 
conceptual  clarity,  and  technical 
adequacy.  The  design  must  conform  to 
the  program  strategj'  described  above. 
The  applicant  must  provide  a 
pteliminary  plan  for  carrying  out  the 
activities  and  developing  the  products 
outlined  in  the  Program  Strategy  section 
of  this  solicitation.  The  proposed  plans 
must  clearly  relate  to  the  research 
questions  and  the  applicant  must 
demonstrate  the  appropriateness  of  the 
approaches  for  achieving  the  project 
objectives  and  goals. 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  (13  points) 

The  management  of  the  project  must 
be  consistent  with  the  project  goals,  and 
the  tasks  described  in  the  application. 


The  program  implementation  plan  will 

be  evaluated  to  determine: 

— ^Adequacy  and  appropriateness  of  the 
project  management  structure  and 
activities  specified  in  the  project 
implementation  plan: 

— ^The  extent  to  which  the  applicant  has 
demonstrated  in  the  time-task  plan 
and  program  design  that  it  will 
complete  the  major  milestones  of  the 
project  on  time. 

— Evidence  of  commitment  to 
collaboration  and  cooperation  with 
other  related  research  projects. 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (25 
points) 

Both  the  personnel  of  the  organization 
as  well  as  the  technical  capabilities  of 
the  organization  must  be  sufficient  to 
accomplish  the  tasks  of  the  project. 
— Staffing  and  qualifications  of  staff  and 

consultants  identified  to  manage  and 

implement  the  program  must  be 

adequate.  (15  points) 

Staff  members  mus^  demonstrate  that 
they  have  sufficient  substantive  and 
technical  experience  (see  Eligibility 
Requirements).  The  clarity  and 
appropriateness  of  position  descriptionsr 
required  qualifications  and  staff 
•election  criteria  relative  to  the  specific 
functions  set  out  in  the  project- 
implementation  plan  must  also  be 
demonstrated. 
— Organizalional  Experience.  (10  points) 

The  organization  must  demonstrate, 
based  on  its  past  experience  and  current 
capabilities,  that  it  has  adequate 
management  and  personnel  resources  to 
ensure  the  successful  completion  of  the 
project.  Applicants  must  include  all 
information  required  under  Application 
Requirements  of  this  solicitation  to 
demonstrate  the  financial  capabilities  of 
the  organization. 

(6)  Budgeted  costs  are  reasonable.'  - 
allowable,  and  cost  effective  for  the 
activities  proposed  to  be  undertaken.  (5 ' 
points) 

The  proposed  costs  must  be  complete, 
appropriate,  and  reasonable  to  the 
activities  of  the  project.  All  costs  should 
be  fully  justified  in  a  budget  narrative. 
No  additional  consideration  will  be 
given  for  cost  savings  attributed  to  an 
organization  submitting  more  than  on)e 
proposal.  -^ 

Award  Period 

The  program  and  budget  period  Will '  • 
be  W  months.  •  .  .  . 

Award  AiDounl 

Up  to  $200,000  has  been  allocated  for 
this  program.  One  grant  will  be  awarded 
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icompetitively.  This  announcement  falls 
under  number  16.543  of  the  Catalog  of 
Federal  Domestic  Assistance. "Missing 
Children's  Assistance."  (This  number 
and  title  are  provided  for  completing 
Block  10  of  the  SF  424  Application  for 
Federal  Assistance.) 

Due  Date 

Applicants  must  submit  tbe  original, 
signed  applicati<m  (Standard  Form  424) 
and  two  copies  to  OJJDP.  Application 
forms  and  supplementary  information 
will  be  provided  upon  request  for  the 
Application  Kit  Potential  applicants 
should  review  the  OJJDP  Peer  Review 
Guideline  and  the  OJjDP  Competition 
and  Peer  Review  Procedures.  These 
documents  will  be  pro\ided  in  the 
Application  Kit 

Applications  must  be  received  by  mail 
or  delivered  to  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  by  S 
p.m.  e^.L.  January  7, 1992.  Those 
applications  sent  by  mail  should  be 
addressed  Planning  NISMART  U. 
Research  and  Program  Development 
Division,  room  782.  S33  Indiana  Avenue, 
NW.,  Washington,  DC,  20531.  Dehvered 
applications  must  be  taken  to  the 
address  tisted  at>ove  between  the  hours 
of  8  a.m.  and  5  p.m..  except  Saturdays, 
Sundays,  or  Federal  holidays. 

NISMART  Reference*— Materials  and 
ProducU 

The  foUowing  is  a  listing  of  reference 
materials  And  products  produced  as  a 
result  of  NISMART  L  Copies  of  reports, 
articles  and  relevant  documentation  can 
be  obtained  by  contacting  the  AAD- 
NISMART.  Program  Manager,  202/307- 
5929.  Questions  regarding  the  reports  or 
about  this  solicitation  should  also  be 
directed  to  her.  Copies  of  the  data  tapes 
and  electronic  documentation  can  be 
obtained  from  the  National  Criminal 
Justice  Data  Archive  by  contacting  the 
Assistant  Archival  Director,  at  313/763- 
5010. 

Reports 

Missing.  Abducted.  Runaway  and 
Thrownaway  Children  in  America  First 
Report  Numbers  and  Characteristics. 
National  Incidence  Studies.  David 
Finkelhor,  Ph.D.,  Gerald  Hotaling,  Ph.D., 
Andrea  Sedlak:  May  1990. 

National  Incidence  Studies  of  Missing. 
Abducted.  Ranawtiy  and  Thrownaway 
Children  (NtSMART)  Definitions.  David 
Finkelhor,  Ph.D..  Gerald  Hotaling,  Ph.D.. 
Andrea  Sedlak.  November  1960. 

Household  Survey  Methodology. 
Andrea  |.  Sedlak,  Ph.D.,  Leyla  Mohadjer. 
Ph.D.  and  Valerie  Hudock.  March  1990. 

Police  Records  Study  Methodology. 
Andrea  ].  Sedllek,  Ph.D..  Leyia  Mohadjer. 


Ph.D..  JoAnne  McFarland.  M.S.W..  and 
Valarie  Hudock.  August  1990. 

Guide  to  Sample  Weights  Using 
NISMART  Data.  Gerald  Hotaling.  Ph.D. 
June  1991. 

Returned  Runaway  Study 
Methodology.  Genld  Hotaling.  Ph.D. 

JuvMille  FaciHties  Study  Methodology. 
Gerald  Hotaling.  Ph.D. 

Community  Professionals  Study 
Methodology.  Andrea  Sedlak.  Ph.D. 

NISMART  Data  tapes.  Documentation 
and  Codebook,  and  SPSS  Export  files.  34 
separate  data  files;  hard  copy  1,700 
pages. 

Articles  aad  Papaci 

"Stranger  Abduction  Homicides  of 
Children:  Preliminary  Estimates".  IJDP 
Bulletin  January  1869. 

"  'Missing  Children';  Found  Pacts'* 
Robert  W.  Sweet.  Jr..  NoveR>ber/ 
December  1990.  NIJ  Reports  No.  222. 

"Children  Abducted  by  Family 
Members:  A  National  Household  Survey 
of  the  Incidence  and  Episode 
Characteristics".  David  Finkelhor.  Ph.D.. 
Gerald  Hotaling.  PhD..  Andrea  Sedlak. 
November  1990.  Draft.  Forthcoming 
Journal  of  Marriage  and  the  Family. 
Summer  1991. 

"The  Abduction  of  Children  by 
Strangers  and  Non-Family  Membem 
Estimating  the  Incidence  Using  Multiple 
Methods."  David  Finkelhor.  Ph.D., 
Gerald  Hotaling.  PhX)..  Andrea  Sedlak. 
December.  1990. 

"How  Many  Runaways?  Evidence 
from  a  National  Household  Survey." 
David  Finkelhor,  Ph.D.,  Gerald  Hotaling. 
Ph.D.,  Andrea  Sedlak.  June  1961. 

Video 

"Missing  Children:  Missing  Facts". 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP) 

Geaecal  Apfriicatlsn  and  Adminiatrative 
Requiremanta 

Eligible  Applicants 

Applications  are  invited  from  eligible 
agencies,  institutions,  or  individuals, 
public  or  private.  Private-for-profit 
organizations. 

In  order  to  be  eligible  for  funding 
consideration,  applicants  must 
demonstrate  that  they  have  the 
management  and  financial  capability  to 
implement  effectively  a  project  of  this 
size  and  scope. 

AppUcoliaa  RaqukanMolt 

All  applicants  must  submit  a 
completed  AppKcatien  for  Federal 
Assistance  (Standard  Form  424). 
including  a  program  narrative,  a 
detailed  budget  and  budget  narrative. 
All  applications  must  Inchide  the 


information  required  by  the  specific 
solicitation  as  well  as  the  Standard 
Form  424. 

Applications  that  include  proposed 
non-competitive  contracts  for  the 
provision  of  specific  goods  and  services 
must  include  a  sole  source  justification 
for  any  procurement  in  excess  of 
$25,000. 

Private,  nonprofit  apphcants  who 
have  not  previously  received  OJP  funds 
are  required  to  submit  a  copy  of  the 
Office  of  Justice  Programs,  Accounting 
System  Financial  Capabihty 
Questionnaire  (OJP  Form  7120/1)  before 
a  final  award  can  be  made. 

Applicant^  who  are  receiving  other 
funds  in  support  of  any  of  the  proposed 
activities  should  list  the  names  of  the 
other  organizations  which  are  or  will 
expect  to  provide  financial  assistance  to 
the  program.  The  applicant  must  provide 
the  title  of  the  project,  the  name  of  the 
public  or  private  grantor,  the  amount  to 
be  contributed  during  this  program 
period  and  a  brief  description  of  the 
program. 

OJJDP  will  notify  apphcants  in  writing 
of  the  receipt  of  their  application. 
Subsequently.  appHcanIs  will  be  notified 
by  letter  as  to  the  decision  made 
regarding  whether  or  not  their 
submission  will  be  recommended  for 
fuitding. 

To  comply  with  Executive  Order 
12373.  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  within 
a  State  moat  sabnit  a  copy  of  their 
application  to  the  State  Single  Point  of 
Contact  if  one  exists,  and  tf  the  program 
has  been  aelecled  for  review  by  the 
State. 

Application  Review  Process 

Applications  will  be  initially  screened 
to  determine  if  the  basic  eligibility 
requirements  have  been  met  (e.g..  an 
application  must  inchide  a  completed 
and  signed  Form  424.  including  a  budget 
with  narrative). 

Applications  will  be  reviewed  by  a 
panel  of  experts  who  will  make 
recommendation*  to  the  Administrator. 
The  panel  wiH  assign  numerical  values 
in  rating  competing  applications  based 
on  the  point  distribution  in  the  Selection 
Criteria  for  each  specific  program.  Peer 
reviewers'  recommendations  are 
advisory  only  and  the  final  award 
decision  will  be  made  by  the 
administrator.  Those  applications 
receiving  a  score  of  55  or  higher  will  be 
eligible  for  funding  consideration, 
provided  diat  necessary  programmatic 
and  bndgetary  revisions  are  successfully 
negotiated. 
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Evaluation 

OJJDP  requires  that  funded  programs 
contain  plans  for  continuous  self- 
assessment  to  keep  program 
management  informed  of  progress  and 
results.  Many  funded  projects  will  be 
considered  for  participation  in 
independent  evaluations  initiated  by 
OIIDP.  Project  management  will  be 
expected  to  cooperate  fully  with 
designated  evaluators. 

Financial  Requirements 

Discretionary  grants  are  governed  by 
the  provisions  of  the  O^ice  of 
Management  and  Budget  (OMB) 
Circulars  applicable  to  financial 
assistance.  Additional  information  is 
contained  in  the  "Financial  and 
Administrative  Guide  for  Grants." 
Office  of  lustice  Programs.  Guideline 
Manual.  M7100,  available  from  the 
Office  of  Justice  Programs.  This 
guideline  manual  includes  information 
on  allowable  costs,  methods  of  payment, 
audit  requirements,  accounting  systems 
and  financial  records. 

Civil  Rights  Requirements 

Section  809{c)(l)  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act 
(OCCSSA)  of  196a  as  amended.  42 
U.S.C.  3789d(c)(l).  applicable  to  OJJDP 
funded  programs  and  projects  under 
section  292(b)  of  the  J^JP  Act.  42  U.S.C. 
S672(b).  provides  that  no  person  in  any 
State  shall  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  be 
excluded  from  participation  in.  be 
denied  the  benefits  of,  be  subjected  to 
discrimination  under  or  denied 
employment  in  connection  with  any 
program  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  title.  Recipients  of  funds  under  the 
Act  are  also  subject  to  the  provisions  of 
title  VI  of  the  Civil  Rights  Act  of  1964; 
section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended:  tide  DC  of  the 
Education  Amendments  of  1972:  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations,  28  CFR  part 
42.  subparts  C  D.  E  and  G.  Upon 
request,  applicants  shall  maintain  such 
records  and  submit  to  OJJDP  or  OJP 
timely,  complete,  and  accurate 
information  regarding  their  compliance 
with  the  foregoing  statutory  and 
regulatory  requirements. 

in  the  event  a  Federal  or  State  court 
or  a  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 


Office  for  Civil  Rights  (OCR)  of  the 
Office  of  Justice  Programs. 

Drug-Free  Workplace 

Title  V,  section  5153  of  the  .Anti-Drug 
Abuse  Act  of  1988  provides  that  all 
grantees  of  Federal  funds,  other  than  an 
individual,  shall  certify  to  the  granting 
agency  that  it  will  provide  a  drug-free 
workplace  by: 

•  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacturing,  distribution, 
dispensation,  possession  or  use  of  a 
controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against 
employees  for  violations  of  such 
prohibition. 

•  Establishing  a  dnig-free  awareness 
program  to  inform  employees  about: 
— The  danger  of  drug  abuse  in  the 

workplace: 
— The  grantee's  policy  of  maintaining  a 

drug-free  workplace; 
— Any  available  drug  counseling, 

rehabilitation  and  employee 

assistance  programs:  and 
— ^The  penalties  that  may  be  imposed 

upon  employees  for  drug  abuse 

violations. 

•  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
periformance  of  such  grant  be  given  a 
copy  of  the  statement  of  notification 
prohibiting  controlled  substances  in  the 
workplace. 

•  Notifying  the  employee  that  as  a 
condition  of  employment  in  such  grant, 
the  employee  will: 

— Abide  by  the  terms  of  the  statement; 
and. 

— Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later 
than  five  days  after  such  conviction. 

•  Notifying  the  granting  agency 
within  10  days  after  receiving  notice  of  a 
conviction  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction. 

•  Imposing  a  sanction  on  or  requiring 
the  satisfactory  participation  in  a  drug 
abuse  assistance  or  rehabilitation 
program  by  any  employee  who  is  so 
convicted. 

•  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace. 

The  U.S.  Office  of  Management  and 
Budget,  in  collaboration  with  other 
Federal  executive  agencies,  including 
the  Department  of  Justice,  has 
developed  regulations  to  implement  the 
Drug-Free  Workplace  Act  of  1988,  28 
CFR  part  67,  subpart  F. 


Audit  Requirement " 

In  October  1984.  Congress  passed  the 
Single  Audit  Act  of  1964.  On  April  12. 
1985.  the  Office  of  Management  and 
Budget  issued  Circular  A-128,  "Audits  of 
State  of  Local  Governments."  which 
establishes  regulations  to  implement  the 
Act.  OMB  Circular  A-12a  "Audits  of 
State  and  Local  Governments,"  outlines 
the  requirements  for  organizational 
audits  which  apply  to  OJJDP  grantees. 

OMB  Circular  A-133  outlines  the 
requirements  for  institutions  of  higher 
education,  hospitals  and  other  nonprofit 
organizations  to  have  audits  performed. 

Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  .    . 

This  Subpart  of  28  CRF  part  67. 
provides  that  executive  departments  • 
and  agencies  shall  participate  in  a 
system  for  debarment  and  suspension 
from  programs  and  activities  involving 
Federal  Hnancial  and  non-financial 
assistance  and  benefits.  Debarment  or  . 
suspension  of  a  participant  in  a  program 
by  one  Agency  has  govemmentwide 
effect.  It  is  the  policy  of  the  Federal 
Government  to  conduct  business  only 
with  responsible  persons,  and  these 
guidelines  will  assist  agencies  in 
carrying  out  this  policy. 

Certiflcation  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction  (OJP  Form  4061/1).  All 
direct  recipient  grantees  must  complete    , 
an  OJP  Form  4061/1  prior  to  entering 
into  a  financial  agreement  with 
subrecipients.  This  requirement  includes 
persons,  corporations,  etc.  who  have 
critical  influence  on  or  substantive 
control  over  the  award.  The  direct 
recipient  will  be  responsible  for 
monitoring  the  submission  and 
maintaining  the  official  subrecipient 
certifications. 

Certification  Regarding  Debarmeni. 
Suspension.  Ineligibility  and  Other 
Responsibility  Matters — Primary 
Covered  Transactions  (OJP  Form  4061/ 
6).  Certifications  must  be  completed  and 
submitted  by  grantees  of  categorical 
awards  to  a  grantor  agency  program 
officer  during  the  application  stage.         * 

Disclosure  of  Lobbying  Activities 

Section  319  of  Public  Law  101-121, 103 
Stat.  750  prohibits  recipients  of  Federal 
contracts,  grants  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan. 
Section  319  also  requires  each  person 
who  requests  or  receives  a  Federal 
contract,  grant,  cooperative  agreement, 
loan  or  a  Federal  commitment  to  insure 


Federal  Register  /  Vol.  5fi,  No,  228  /  Tuesday,  November  26,  1991  /  Notices  59989 


or  guarantee  a  loan,  to  disclose 
lobbying.  The  term  "recipient."  as  used 
in  this  context,  does  not  apply  to  any 
Indian  tribe  or  to  a  tribal  or  Indian 
organization. 

A  person  who  requests  a  Federal 
grant,  cooperative  agreement  or  contract 
exceeding  $100,000  is  required  to  file  a , 
written  declaration  with  OJP.  The 
declaration  shall  contain: 

•  A  certification  that  addresses 
payment  made  or  to  be  made  with  both 
Federal  or  non-Federal  funds  for 
influencing  or  attempting  to  infiuence 
persons  in  the  making  of  Federal 
awards. 

•  Disclosure  of  Lobbying  Activities" 
must  be  submitted  if  payments  were 
made  with  non-Federal  funds  and  must 
contain  the  following  information  with 
respect  to  each  payment  and  each 
agreement: 

— Name  and  address  of  each  person 
paid,  to  be  paid  or  reasonably 
expected  to  be  paid; 

— Name  and  address  oteach  individual 
performing  the  services  for  which 
payment  is  made,  to  be  made  or 
reasonably  expected  to  be  mi^e;  and 

— The  amount  paid,  how  the  person  was 
paid  and  the  activity  for  which  the 
person  was  paid,  is  to  be  paid  or  is 
reasonably  expected  to  be  paid. 

•  Copies  of  certification  and 
disclosure  of  lobbying  activities,  as 
outlined  above,  received  from 
subgrantees  contractors  or 


subcontractois  under  a  grant, 
cooperative  agreement  or  contract  for 
Federal  subgrants  exceeding  $100,000. 

A  subgrantee,  contractor  or 
subcontractor  under  a  grant,  cooperative 
agreement  or  contract,  who  requests  or 
receives  Federal  funds  exceeding 
$100,000  is  required  to  file  a  written 
declaration,  as  described  above,  with 
the  person  making  the  award. 

A  declaration  must  be  filed  at  the  end 
of  each  calendar  quarter  in  which  there 
occurs  any  event  which  materially 
affects  ($25,000  or  more)  the  accuracy  of 
the  information  contained  in  any 
declaration  previously  filed  for  a  grant, 
cooperative  agreement,  contract, 
subgrant  or  subcontract.  These 
declarations  shall  be  filed  as  follows: 
— Grant,  cooperative  agreement  and 
contract  recipients  shall  send  their 
amended  declarations  and  copies  of 
amended  declarations  for  Federal 
subgrants  to  the  Office  of  the 
Comptroller  not  later  than  30  days 
after  the  end  of  each  calendar  quarter, 
— Subgrantees,  contractors  or 
subcontractors  under  a  grant, 
cooperative  agreement  or  contract 
shall  send  their  amended  declarations 
each  quarter  to  the  person  who  made 
their  subgrant. 

Declarations  are  also  required  for 
extensions,  continuations,  renewals, 
amendments  and  modifications 
exceeding  $100,000. 


■  Disclosure  of  Federal  Participation 

Section  8136  of  the  Department  of 
Defense  Appropriations  Act  (Stevens 
Amendment),  enacted  In  October  1988, 
requires  that,  "when  issuing  statements, 
press  releases  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  grantees  receiving  Federal  funds, 
including  but  not  limited  to  State  and 
local  governments,  shall  cleaHy  state  (1) 
the  percentage  of  the  total  cost  of  the 
program  or  project  which  will  be 
financed  with  Federal  money,  and  (2) 
the  dollar  amount  of  Federal  funds  for 
the  project  or  progfam." 

Suspension  or  Termination  of  Funding 

OJJDP  may  suspend,  in  whole  or  in 
part,  or  terminate  funding  for  a  grantee 
for  failure  to  conform  to  the 
requirements  or  statutory  objectives  of 
the  Act,  Prior  to  suspension  of  a  grant. 
OJJDP  will  provide  reasonable  notice  to 
the  grantee  of  its  intent  to  suspend  the 
grant  and  will  attempt  informally  to 
resolve  the  problem  resulting  in  the 
intended  suspension.  Hearing  and 
appeal  procedures  for  termination 
actions  are  set  forth  in  the  Department 
of  Justice  regulation  at  28  CFR  part  1& 
Robert  W.  Sweet,  Jr., 

Adminislrator,  Office  of  Juvenile  fustice  and 
Delinquency  Prevention. 
|FR  Doc.  91-28382  Filed  11-25-01:8:45am| 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcament 

30  CFR  Part  800 
RIN  1029-AB30 

Bond  and  Insurance  Requirements  for 
Surface  Coal  Minirtg  and  Reclamation 
Operations  Under  Regulatory 
Progranrts 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  is  amending  its  bonding 
regulations  to  require  a  written 
affirmation  of  the  completion  of  each 
phase  of  land  reclamation  when  bond 
release  for  that  phase  is  being  sought. 
The  regulations  are  being  amended  to 
help  provide  additional  assurance  and 
evidence  that  all  applicable  reclamation 
activities  have  been  accomplished  in 
accordance  with  the  regulatory  program 
and  the  individual's  approved  permit. 
EFFECTIVE  DATE:  December  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Mosesso.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  U.S. 
Department  of  the  Interior.  1951 
Constitution  Avenne.  NW^  Washiogtoo. 
DC  20240;  Telephone  (2D2)  343-1480 
(commercial  and  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Dtscusston  of  Final  Rule 

III.  Response  to  CoBuoents 

IV.  Procedural  Masters 

I.  Background 

Current  OSM  regulations  at  30  CFR 
800.40  require  that  a  permittee,  when 
applying  for  a  release  of  all  or  part  of  a 
performance  bond,  describe  in  a 
newspaper  advertisement,  the  nature, 
extent  and  results  of  the  reclamation 
work  for  which  he  is  requestmg  bond 
release.  In  this  requirement,  it  is  implicit 
that  all  reclamation  requirements  of  the 
regulatory  program  and  the  individual 
mining  permit  have  been  met.  However, 
OSM  believes  that  better  reclamation 
can  be  assured  with  an  explicit 
statement  regarding  reclamation  that 
has  been  completed.  The  rule  was 
proposed  on  September  25, 1990  (55  FR 
39240)  and  the  comment  period  closed 
November  28, 1990. 

II.  Discussion  of  Final  Rule 

Both  section  519  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act)  30  U.S.C.  1269,  and  the 


permanent  profraai  regulations  (80 CFR 
800.40).  require  (faflt  all  reclamatioa 
requirements  be  completed  before  a 
permanent  program  bond  can  be  hdty 
released.  However,  neither  the  Act  nor 
the  regulations  require  an  explicit 
written  statement  by  the  permittee  ttMt 
all  reclamation  requirements  specified 
in  his  permit  have  been  completed.  Thk 
rule  would  require  such  a  statemeat  ■• 
part  of  the  bond  release  applicatioa.  Tlie 
notarized  statement  would  increase  tiie 
importance  of  the  bond  release  request 
and  would  document  the  reclamation 
evolution  of  a  site.  It  would  be 
especially  useful  in  cases  where  &e 
release  involved  only  a  phase  or 
increment  of  an  operation.  This 
certification  would  become  part  of  the 
permit  file  maintained  by  the  regidatory 
authority  and  would  thereby  helpdi^el 
issues  regarding  previously  completed 
and  released  reclamation.  Further,  it 
would  be  of  great  value  to  individueh 
charged  with  processing  bond  release 
applications.  Most  importantly,  the 
certification  would  serve  as  a  written 
record  indicating  that  the  permittee  had 
examined  the  requirements  of  his  permit 
and  investigated  the  nature  and  extent 
of  reclamation.  It  would  specify  that  all 
applicable  reclamation  responsibilities 
had  been  completed.  Such  a  stateaient 
would,  at  the  final  bond  release  stage, 
provide  additional  evidence  of  the  fact 
that  the  operation  is  completed  and  has 
Boet  all  feclamation  requirements. 

m.  Responses  to  Comments 

Comments  were  received  from  State 
regulatory  agencies,  the  coal  industry 
and  environmental  organizations.  The 
public  comment  period  for  the  bond 
release  certification  rule  opened 
September  25. 1990  and  closed 
November  26, 1990.  A  total  of  11 
commenters  filed  written  statements 
resulting  in  over  41  comments.  The 
reasons  given  in  the  preamble  to  the 
proposed  rules  for  the  changes  from 
prior  rules  are  incorporated  into  this 
document  where  applicable. 

Approximately  one  third  of  tlie 
commenters  generally  favored  the 
proposed  rules  and  agreed  with  OSM 
that  the  documentation  provided  by  a 
notarized  statement  would  be  helpful  at 
time  of  final  bond  release  of  the  entire 
operation.  This  would  be  especially 
important  when  various  size  increments 
have  gone  through  Phase  I  and  II  bond 
release  at  different  times  over  the  permit 
term.  One  commenter  supporting  the 
amendments  noted  that  the 
responsibility  for  assuring  that  all 
requirements  have  been  met  should  not 
solely  be  the  responsibility  of  the 
regulatory  authority.  The  commenter 
went  on  to  explain  that  states  find  it 


difficult  to  maintain  an  institutional 
knowledge  of  constantly  changing 
redamation  plans  and  requirements 
because  of  the  high  turnover  rale  of 
personnel.  OSM  believes  that  the 
certification  statement  will  be  an 
additional  piece  of  information  to  assist 
tbe  states  in  evaluating  revised 
reclamation  plans  when  a  bond  release 
application  is  received,  especially 
during  periods  of  staff  transition. 

Two  commenters  recommended  that 
the  certificate  should  demonstrate  that 
the  permittee  has  met  all  applicable 
Federal  standards.  OSM  agrees  only  to 
the  extent  that  the  applicant  must  certify 
that  applicable  reclamation  standards 
have  been  satisfied.  In  primary  states, 
this  win  be  the  state  program  standard. 

One  commenter  suggested  that  to 
prevent  false  and  self-serving 
certification,  the  statement  should  not 
only  be  notarized,  but  sworn  to  as  an 
affidavit  under  penalty  of  perjury.  OSM 
a^ees  with  the  commenter  that  false 
certSication  should  be  discouraged.  No 
need  exists,  however,  to  require  the 
Gling  of  a  sworn  a^idavit.  The  filing 
with  OSM  or  a  regulatory  authority  of  a 
false  certification,  even  if  not  sworn, 
would  be  violative  of  law  and  subject  to 
appropriate  sanction.  Thus  the  final  rule 
discourages  false  filings. 

Two  commenters  noted  that  neither 
the  Act  nor  the  regulations  require  a 
notarized  statement  for  bond  release. 
Both  section  519  of  the  Act.  30  U.S.C. 
1289.  end  the  permanent  program 
regulations  (30  CFR  800.40).  require  that 
all  reclamation  requirements  be 
completed  before  a  permanent  program 
bond  can  be  fully  released.  OSM 
believes  that  it  is  prudent  to  require  a 
permittee  to  provide  an  explicitly 
written  statement,  certifying  that  all 
applicable  reclamation  activities  have 
been  accomplished  at  the  time  of  bond 
release  request.  The  requirement  for  a 
notarized  statement  would  increase  the 
importance  of  the  bond  release  request 
and  document  the  reclamation  evolution 
of  a  site.  The  general  enabling 
provisions  of  section  201(c)  and  section 
501  of  the  Act.  30  U.S.C.  1211(c)  and 
1251,  provide  the  Secretary  with  ample 
authority  to  promulgate  and  publish 
rules  imposing  such  requirements. 

Several  commenters  noted  that  the 
State  or  Federal  regulatory  authority 
(RA)  has  non-delegable  responsibility  to 
evaluate  a  request  for  bond  release.  The 
comnienters  stated  that  a  single 
affidavit,  i.e.  notarized  statement,  is  not 
a  substitute  for  the  RA's  determination, 
and  written  finding,  before  bond  release, 
at  to  completeness  and  compliance  of 
the  reclamation  effort.  While  OSM 
recognizes  that  the  notarized  statement 
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is  not  a  substitute  for  the  regulatory 
authority's  determination,  OSM's 
position  is  that  a  written affirmationof 
the  completion  for  bond  release  will 
encourage  operators  to  look  at  their 
postmining  land  use  plan  more  clearly  to 
ensure  that  they  meet  the  requirements 
for  bond  release.  OSM  reaffirms  tha 
continued  responsibility  of  the  RA  to 
determine  the  completeness  and 
compliance  of  the  reclamation  effort 
prior  to  bond  release.  Upon  request  for 
bond  release,  the  notarized  statement  is 
an  additional  piece  of  information  used 
by  the  RA  to  evaluate  the  extent  of 
reclamation  according  to  the  approved 
plan.  Most  importantly,  the  certification 
would  serve  as  a  written  record 
indicating  that  the  permittee  had 
examined  the  requirements  of  his  permit 
and  investigated  the  nature  and  extent 
of  reclamation.  It  would  specify  that  all 
applicable  reclamation  responsibihties 
had  been  completed. 

A  number  of  commenters  questioned 
the  need  for  further  documentation  "of 
the  reclamation  evolution  of  a  site" 
because  the  Act  and  the  regulations 
already  impose  extensive  requirements 
documenting  the  reclamation  history. 
OSM  disagrees  with  this  comment.  OSM 
is  aware  that  in  certain  instances 
operators  may  not  take  the  time  to 
review  their  permit  and  proceed  with 
reclamation  that  was  not  approved 
causing  delays  in  bond  release.  The 
proposed  rule  would  help  assure  that 
operators  would  follow  their  approved 
postmining  land  use  plans  before 
beginning  reclamation  to  avoid 
unnecessary  reclamation  costs  or  delays 
in  bond  release. 

A  number  of  commenters  expressed 
concern  that  further  documentation 
would  impose  an  excessive 
administrative  burden  upon  the 
permittee  and  regulatory  authority 
without  any  commensurate  benefit. 
OSM  disagrees  with  this  comment.  The 
request  for  certification  has  been 
estimated  to  require  an  average  of  15 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  needed  and  completing 
and  reviewing  the  collection  of 
information. 

A  number  of  commenters  argued  that 
a  problem  does  not  exist  with  regard  to 
the  need  for  a  notarized  statement,  OSM 
believes  that  a  request  for  a  notarized 
statement  will  discourage  those 
situations  where  a  request  for  bond 
release  is  premature.  Premature  requests 
for  bond  releases  can  be  categorized 
into  two  groups:  (1)  Operators  that  have 
not  adequately  completed  the  approved 
reclamation,  or  (2)  operators  that  have 


proceeded  with  reclamation  that  was 
not  approved.  The  unapproved 
reclamation  would  then  lead  the 
operator  tti  request  a  revision  to  the 
reclamation  plan.  Revisions  to 
reclamation  plans  are  not  automatically 
approved  and  must  be  processed  by  the 
regulatory  authority  hi  accordance  with 
program  standards.  OSM  believes  that  a 
notarized  statement  which  certifies  that 
all  applicable  reclamation  activities 
have  been  accomplished  may  also  help 
avoid  situations  where  an  operator 
requests  bond  release  when  an 
outstanding  violation  exists. 

A  frivolous  request  for  bond  release  is 
often  the  result  of  failure  to  survey  the 
reclaimed  site  to  ensure  that  all 
structures  and  equipment  have  been 
removed,  that  all  reclamation  has  been 
successfully  accomplished,  or  that  the 
period  of  liability  is  complete  before 
requesting  Rnal  bond  release. 

A  number  of  commenters  asserted 
that  the  proposal  to  require  a  notarized 
statement  is  no  longer  valid  in  light  of 
the  recent  court  decision  regarding 
termination  of  jurisdiction.  On  August 
30. 1990.  the  United  States  District  Court 
for  the  District  of  Columbia  set  aside  the 
regulation  that  provided  for  the 
termination  of  regulatory  jtirisdlction^ 
over  a  fully  reclaimed  surface  coal 
mining  operation  after  bond  release 
unless  the  decision  to  release  the  bond 
was  obtained  by  collusion,  fraud  or 
misrepresentation  of  a  material  fact.  The 
Court  set  aside  that  regulation  on  the 
grounds  that  liability  under  the  Act  is 
perpetual,  regardless  of  the  completion 
of  reclamation  and  release  of  the 
operator's  performance  bond.  NWFv. 
Luj'an.  Nos.  88-2416  etc.  (D.D.C.  1990). 

OSM  disagrees  with  these 
commenters  because  this  rule  has  a 
basis  independent  of  supporting 
termination  of  jurisdiction.  As  stated 
above,  it  encourages  operators  to  assure 
that  reclamation  is  complete  prior  to 
submittal  of  a  bond  release  application. 
Moreover,  if  the  Department  prevails  on 
its  pending  appeal  of  the  termination  of 
jurisdiction  rule,  the  certification  would 
provide  a  stronger  basis  for  establishing 
misrepresentation  at  the  time  of  bond 
release  when  reclamation  was  not 
complete  at  that  time. 

IV.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  rules  apply  through  cross- 
referencing  in  those  States  with  Federal 
Programs.  This  includes  California. 
Georgia.  Idaho,  Massachusetts, 
Michigan.  North  Carolina.  Oregon. 
Rhode  Island.  South  Dakota.  Tennessee 
and  Washington.  The  Federal  Programs 


for  these  States  appear  at  30  CFR  parts 
905.  910,  912,  921.  922,  933,  937,  938.  941,. 
942  and  947  respectively.  The  rules  aliso 
apply  through  cross-referencing  to 
Indian  lands  under  Federal  programs  for 
Indian  lands  as  provided  in  30  CFR  part 
750. 

Federal  PaperwoHt  Reduetion  Act 

The  collection  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  etseq. 
and  assigned  clearance  number  1029- 
0043. 

The  final  rule  revises  {  800.10  of  the 
regulations  in  order  to  update  the  data 
concerning  the  Paperwork  Reduction 
Act  and  the  collections  of  information 
contained  in  30  CFR  part  800.  The 
revision  will  add  to  §  600.10.  the  average 
time  it  takes  to  comply  with  the 
collections  of  information  required  by 
part  800  and  the  addresses  to  whom 
comments  on  tbe  requirements  may  be 
sent.  Section  800.10  specifies  that  the 
average  reporting  burden  is  28  hours  per 
response.  This  is  the  total  burden  for  all 
of  the  requirements  contained  in  part 
800^aAd  includes  the  15  minutes  per 
response  which  it  is  estimated  that  the 
new  requirement  contained  in  this  rule 
will  add. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.  The  rule  does 
not  distinguish  between  small  and  large 
entities.  The  economic  effects  of  the 
proposed  rule  are  estimated  to  be  minor 
and  no  incremental  economic  effects  are 
anticipated  as  a  result  of  the  rule. 

National  En  vironmentcl  Policy  Act 

OSM  has  prepared  ah  environmental 
assessment  (EA).  and  has  made  a 
finding  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332(2)(C), 
The  environmental  assessment  and 
findifig  of  no  significant  impact  are  on 
file  in  the  OSM  Administrative  Record, 
room  5131. 1100  L  St..  NW..  Washington. 
DC. 

Author 

The  principal  author  of  this  rule  is 
Nancy  R.  Broderick.  Division  of 
Technical  Services.  Office  of  Surface 
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Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue.  NW.. 
Washington.  DC  20240:  Telephone  (202) 
208-2533  (commercial  and  FTS). 

List  of  Subjects  in  30  CFR  Pert  809 

Insurance,  Reporting  and  record 
keeping  requirements.  Surety  bonds. 
Surface  mining.  Underground  mining. 

Accordingly,  30  CFR  part  000  is 
amended  as  set  forth  belo%v: 

Dated  August  8. 1991. 
Dav*  OTJeal. 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

PART  800-BONO  AND  INSURANCE 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION 
OPERATIONS  UNDER  REGULATORY 
PROGRAMS 

1.  The  authority  citation  for  part  000 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  ■■ 
■mended  and  Pub.  L  100-34. 

2.  Section  800.10  is  revised  to  read  as 
follows: 


1800.10    tnformation  coHectioa 

The  collection  of  information 
contained  in  (fi  600.11,  800.21(c). 
800.23(b)(2).  800.23(b)(3),  800.40(a),  and 
800.60(a)  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C  3501  et  seq.  and  assigned 
clearance  number  1029-0043.  The 
information  will  be  used  to  determine  if 
reclamation  bonds  are  sufficient  to 
comply  with  the  Act.  Response  is 
required  to  obtain  a  benefit  in 
accordance  with  the  requirements  of  30 
U,S.C.  1201  et  seq.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  28  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspects  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Surface  Mining  Reclamation  and  . 
Enforcement,  Information  Collection 


Clearance  Officer,  1951  Constitution  ; 
Avenue  NW.,  rm  5415  L,  Washington. 
DC  20240  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1029-0043).  Washington,  DC 
20503. 

3.  Section  800.40  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

1000.40    Requtrtment  to  releass 
peffonnance  l>on<ls. 

(a)  Bond  releasee  application. 

•  *        •        «        • 

(3)  The  permittee  shall  include  in  the 
application  for  bond  release  a  notarized 
statement  which  certifies  that  all 
applicable  reclamation  activities  have 
been  accomplished  in  accordance  with 
the  requirements  of  the  Act,  the 
regulatory  program,  and  the  approved 
reclamation  plan.  Such  certification 
shall  be  submitted  for  each  application 

or  phase  of  bond  release. 

*  •        •        •     ■  *        .  j-'  ■•■>"."*.•  . 

(FR  Doc.  91-28365  Filed  11-25-91: 8:45  am) 

■HLWQ  COOC  4310-06-O  . 


(.  -■ 


November  26,  1991 
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Part  IV 

Department  of 
Housing  and  Urt>an 
Development 

Office  of  ttie  Secretary 

24  CFR  Part  889 

Section  8  Housifiy  Aestitoiwce  Payments 
Program;  Notice  of  Revised  Contract 
Rent  Annual  Adjuetmeat  Factors;  Fifial  Roie 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  SS8 

I  Docket  No.  N-91-3339:  FR-3171-fM>1  ] 

Section  8  Houstng  Assistance 
Payments  Program— Contract  Rent 
Annual  Adlustment  Factors 

AQENCV:  Office  of  the  Secretary.  HUD. 
action:  Notice  of  Revised  Contract  Rent 
Annual  Adjustment  Factors. 
Summahv:  The  United  States  Housing 
Act  of  1937  (1937  Act)  requires  that  the 
assistance  contracts  signed  by  owners 
participating  in  the  Department's 
Section  8  Housing  Assistance  Payments 
programs  provide  for  annual  or  more 
frequent  adjustment  in  the  maximum 
monthly  rentals  for  units  covered  by  the 
contract  to  reflect  changes  based  on  fair 
market  rents  prevailing  in  a  particular 
market  area,  or  on  a  reasonable  formula. 
This  Notice  announces  revised  Annual 
Adjustment  Factors,  which  are  based  on 
a  formula  using  rent  and  utility  data 
from  the  Consumer  Prite  Index  and 
uaiog  the  Bureau  of  the  Census 
American  Housing  Surveys.  The  revised 
Factors  are  to  be  used  to  adjust  contract 
rents  in  the  Section  8  Housing 
Assistance  Payment  programs. 
EFFECTIVE  DATE:  November  28, 1991. 
Fon  fuhtheii  iNFOiitunoN  contact: 
Cecelia  Livingston.  Rental  Assistance 
Division.  OfHce  of  Public  and  Indian 
Housing  (202)  708-3887  (TDD:  (202)  708- 
0850);  James  Tahash.  Program  Planning 
Division.  Office  of  Multifamily  Housing 
Management  (202)  70&-3944  (TDD:  (202) 
708-4594):  for  technical  information 
regarding  the  development  of  the 
schedules  for  specific  areas  or  the 
method  used  for  calculating  the 
Adjustment  Factors.  Michael  R.  Allard. 
Economic  and  Market  Analysis 
Division.  Office  of  Policy  Development 
and  Research  (202)  708-0577  (TDD:  (202) 
706-0770).  Mailing  iiddress  for  above 
persons:  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington.  DC  20410.  (Telephone 
numbers  are  not  toll-free.) 
SUPPUEMENTARV  INFORMATION:  Section 
8(c)(2UA)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f(c)(2)(A)) 
requires  the  Department  to  provide  for 
adjustments  in  the  maximum  monthly 
rents  for  units  covered  by  the  Section  8 
Housing  Assistance  Payments  (HAP) 
Contracts.  Adjustments  must  reflect 
changes  in  the  fair  market  rents  (FMRs) 
prevailing  in  particular  market  areas  or 
be  based  on  a  reasonable  formula. 


This  Notice  establishes  revised 
Annual  Adjustment  Factors  (AAFs) 
based  on  a  formula  using  rent  and  utility 
data  from  the  Consumer  Price  Index 
(CPl)  and  using  the  Bureau  of  the  Census 
American  Housing  Surveys  (AHS).  The 
revised  AAFs  are  to  be  used  to  adjust 
Contract  Rents  under  the  Section  8 
Housing  Assistance  Payments  programs. 
HUD  regulations  provide  that  the  AAFs 
will  be  published  annually  in  the 
Federal  Register  (24  CFR  68&202).  The 
annual  anniversary  date  for  publication 
of  the  AAFs  is  November  8.  These 
revised  AAFs  apply  (subject  to  the 
limitations  on  applicability  discussed 
below)  to  adjust  Contract  Rents  on  or 
after  November  8. 1991. 

Applicability  of  AAFs  to  Various 
Section  B  Programs 

In  general.  AAFs  established  by  this 
Notice  are  used  to  adjust  Contract  Rents 
for  Section  8  units.  The  following 
provides  a  general  description  of  how 
AAFs  apply  under  the  several  Section  6 
Housing  Assistance  Payments  programs. 
The  application  of  the  AAFs  should  be 
determined  by  reference  to  the  HAP 
Contract  and  to  appropriate  program 
regulations. 

In  certain  cases.  AAFs  are  not  used  to 
adjust  Contract  Rents.  AAFs  are  not 
used  for  the  Section  8  Voucher  program. 
In  addition.  AAFs  are  not  used  for 
Section  8  Certificate  program  units 
subject  to  24  CFR  882.110(d).  which 
applies  to  units  in  certain  otherwise 
subsidized  projects  that  are  rented  to 
Section  8  Certiflcate  program  families. 
(The  housing  assistance  payment  for 
such  a  unit  is  equal  to  the  difference 
between  the  subsidized  rent  and  the 
rent  payable  by  the  eligible  family. 
Adjustments  to  the  subsidized  rents  are 
made  in  accordance  with  rules  and 
procedures  governing  the  particular 
subsidized  housing  program  involved.) 
In  addition.  AAFs  are  not  used  for  units 
placed  under  HAP  contract  in  recent 
years  under  the  Section  202/Section  8 
program.  Instead,  those  rents  are  based 
on  a  HUD-approved  budget  for  the 
project. 

Contract  Rents  for  many  projects 
receiving  Section  8  subsidies  under  the 
Loan  Management  provisions  of  24  CFR 
part  886.  subpart  A.  and  for  projects 
receiving  Section  8  subsidies  under  the 
Property  Disposition  provisions  of  24 
CFR  part  886,  subpart  C.  are  adjusted,  at 
HUD's  option,  either  by  applying  the 
AAFs  or  by  adjusting  rents  in 
accordance  with  24  CFR  207.19(e). 

The  AAFs  developed  by  the  formula 
apply  to  rental  units  of  all  bedroom 
sizes  in  each  rent  interval.  Under  the 
Section  8  Moderate  Rehabilitation 


program,  the  public  housing  agency 
(PHA)  should  use  the  base  rent,  not  the 
Contract  Rent,  to  select  the  correct  AAF 
to  apply  to  the  base  rent. 

Each  AAF  applies  to  a  specified 
geographical  area,  as  indicated  in  the 
Table  at  the  end  of  this  document. ' 
Program  participants  should  refer  to  the 
Table  that  provides  the  list  of  states 
included  in  each  of  the  four  Census 
Regions  and  of  the  metropolitan  areas 
with  separate  local  CPI  surveys  (defined 
by  counties  or  New  England  towns)  to 
make  certain  that  they  are  using  the 
correct  factors.  Units  located  in 
metropolitan  areas  with  separate  local 
CPI  surveys  must  use  the  corresponding 
AAFs  for  that  metropolitan  area.  Units 
that  are  located  outside  those 
metropolitan  areas  with  separate  local 
CPI  surveys  must  use  the  AAFs  for  the 
respective  Census  Region  within  which 
the  state  is  located. 

Owners  of  Section  8  units  (other  than 
units  assisted  under  the  Section  8 
Certificate,  Moderate  Rehabilitation 
(both  regular  and  SRO).  Project-based 
Assistance  Certificates,  and  FmHA 
programs)  who  have  HAP  Contracts 
with  anniversary  dates  falling  on 
November  8, 1991  through  November  26. 
1991  may  request  that  the  AAFs  be 
applied  retroactively  to  the  anniversary 
date  of  their  HAP  Contracts. 
Retroactivity  is  permitted  to  avoid  any 
detriment  to  owners  because  of  HUD's 
delay  in  the  annual  publication,  as 
required  by  24  CFR  888.202.  of  the 
factors.  For  units  assisted  under  the 
Section  8  Certificate,  Moderate 
Rehabilitation  (both  regular  and  SRO). 
Project-based  Assistance  Certificates, 
and  the  FmHA  programs,  the  factors  are 
not  applied  retroactively:  the  annual 
adjustments,  as  of  any  anniversary  date, 
are  determined  using  the  AAFs  most 
recently  published  in  the  Federal 
Register  (see  24  CFR  882.108(a)(l)(i)  and 
884.109(b)(2)). 

Calculation  of  Annual  Adjustment 
Factors 

AAFs  are  provided  for  the  four 
Census  Regions,  for  73  metropolitan 
areas  and  for  the  State  of  Hawaii.  The 
formula  for  calculating  the  AAFs  for 
each  area  was  developed  as  follows:  (1) 
The  changes  in  the  shelter  rent  and 
utilities  components  were  based  on  the 
most  recent  CPI  annual  average  change 
data;  (2)  the  shelter  rent  factor  was 
calculated  by  eliminating  the  effect  of 
heating  costs  that  are  included  in  the 
rent  of  some  of  the  surveyed  units:  (3) 
the  gross  rent  factors  were  calculated  by 
weighing  the  rent  and  utility 
components  of  rent  with  the  updated 
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1980  Census  Regional  and  state 
components;  and  (4)  the  AAFs  were 
then  adjusted  to  reflect  rent  change 
variations  by  rent  range  determined 
from  1989  national  AHS  data. 

The  AAFs  for  the  West  Census  Region 
are  to  be  used  for  nonmetropolitan  areas 
in  Alaska,  and  the  Anchorage  CPI  is  to 
be  used  for  that  metropolitan  area.  The 
CPI  survey  for  the  Honolulu 
metropolitan  area  is  to  be  used  for  all 
areas  in  Hawaii. 

Section  8  Certificate  Program  AAFs  for 
Manufactured  Home  Spaces 

This  Notice  contains  a  separate  set'of 
AAFs  for  adjusting  Contract  Rents  for 
manufactured  home  spaces.  There  is  one 
factor  for  each  area,  which  represents 
the  change  in  the  median  rent  for  the 
area.  These  factors  were  derived  by 
following  steps  one  and  two  in  the 
formula  described  above. 


Other  Matters 

An  environmental  assessment  is 
unnecessary,  since  revising  Annual 
Adjustment  Factors  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(i). 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  do  not  have  federalism 
implications  and.  thus,  are  not  subject  to 
review  under  the  Order.  The  Notice 
merely  announces  the  adjustment 
factors  to  be  used  to  adjust  contract 
rents  in  the  Section  8  Housing 
Assistance  Payment  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has  also 
determined  that  this  Notice  does  not 


have  potential  significant  impact  on     ^ 
family  formation,  maintenance,  and 
general  well-being  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
Notice  merely  announces  the  adjustment 
factors  to  be  used  to  adjust  contract 
rents  in  the  Section  8  Housing 
Assistance  Payment  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  Lower 
Income  Housing  Assistance  programs 
(Section  8)  is  14.156. 

Accordingly,  the  Department 
publishes  these  Contract  Rent  Annual 
Adjustment  Factors  for  the  Section  8 
Housing  Assistance  Payments  Program 
as  set  forth  in  the  following  tables: 

Date:  November  15. 1991. 
Jack  Kemp, 

Secretary. 

■HJJNQ  COM  421»-Sa-« 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE 


NORTH  EAST  CENSUS  REGION 


HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  S 

300 

1.070 

1.067 

$  300  TO 

359 

1.066 

1.058 

$  360  TO 

419 

1.063 

1.054 

$  420  TO 

479 

1.059 

1.049 

$  480  TO 

539 

1.0S6 

1.041 

%    540  TO 

599 

1.0S2 

1.032 

$  600  ro 

709 

1.045 

1.021 

$  710  TO 

829 

1.038 

1.013 

t  830  TO 

949 

1.031 

1.013 

%    950  PLUS 

1.024 

1  .013 

WEST  CENSUS  REGION 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

300 

1.063 

1.067 

S  300  TO 

359 

1.060 

1.064 

$  360  TO 

419 

1.056 

1.059 

$  420  TO 

479 

1.053 

1.051 

$  480  TO 

539 

1.050 

1.043 

$  540  TO 

599 

1.047 

1.042 

$  600  TO 

729 

1.041 

1.036 

$  730  TO 

849 

1.034 

1.028 

$  850  TO 

969 

1.028 

1.020 

(  970  PLUS 

1  .021 

1.019 

PMSA  ANAHEIM- 

SANTA  ANA. 

CA~ 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

420 

1.063 

1.063 

$  420  TO 

499 

1.060 

1.059 

$  500  TO 

579 

1.056 

1.056 

$  580  TO 

669 

1.053 

1.053 

$  670  TO 

749 

1.050 

1.041 

$  750  TO 

829 

1.047 

1.039 

$  830  TO 

999 

1.041 

1.033 

$1000  TO 

1169 

1.034 

1.025 

$1170  TO 

1329 

1.028 

1.018 

$1330  PLUS 

1.021 

1.017 

MSA  ATLANTA. 

GA 

HIGHEST 

COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  1 

270 

1.031 

1.021 

$  270  TO 

329 

1.030 

1  .017 

$  330  TO 

379 

1.028 

1.017 

$  380  TO 

439 

1.027 

1.010 

$  440  10 

489 

1  .025 

I.OtO 

$  490  TO 

539 

1.023 

1.006 

$  540  TO 

649 

1.020 

1  .000 

$  650  TO 

759 

1.017 

1.000 

$  760  TO 

869 

1  014 

1.000 

$  870  PLUS 

1  .011 

1  .OOO 

MIDWEST  CENSUS 


REGION 

HIGHEST  COST  UTILITY 


PAYMENTS  PROGRAMS 
SOUTH  CENSUS 


INCLUDED 

EXCLUDED 

UNDER  $ 

220 

1.047 

1.051 

$  220  TO 

269 

1.045 

1.049 

$  270  TO 

309 

1.042 

1.045 

$  310  TO 

359 

1.040 

1.033 

$  360  TO 

399 

1.038 

1.033 

$  400  TO 

449 

1.035 

1.028 

$  450  TO 

529 

1.030 

1.02^ 

$  530  TO 

619 

1.026 

1  .016 

$  620  TO 

709 

1.021 

i.aie 

$710  PLUS 

1.016 

1.016 

STATE  HAWAII 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

340 

1.130 

1.  129 

$  340  TO 

399 

'  1.123 

1.  122 

$  400  TO 

469 

1.117 

1.115 

$  470  TO 

539 

1.110 

1.  107 

$  540  TO 

599 

1.104 

1.  100 

$  600  ID 

669 

1.097 

i.oas 

$  670  TO 

799 

1.084 

1.069 

$  800  TO 

939 

1.071 

1.055 

$  940  TO 

1069 

1.057 

1.040 

$1070  PLUS 

1.044 

1.039 

MSA  ANCHORAGE .  AK 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 

260 

260  TO 

319 

320  TO 

369 

370  TO 

419 

420  TO 

479 

480  TO 

529 

530  TO 

629 

630  TO 

739 

740  TO 

839 

840  PLUS 

1.090 
1.085 
1.081 
1.076 
1.072 
1.067 
1.058 
1.049 
1.040 
1.031 


1.  10§ 
1.  103 
1.090 
1.078 
1.064 
1.063 
1.05t 
1.03ft 
1.038 
1.038 


PMSA  AURORA-ELGIN.  IL 

HIGHEST  COST  UTILITY 


UNDER  $ 
310  TO 
380  TO 
440  TO 
500  TO 
560  TO 
630  TO 
750  TO 
880  TO 


310 
379 
439 
499 
559 
629 
749 
879 
999 


$1000  PLUS 


INCLUOrO 
1.061 
1.058 
1.055 
1.052 
1.049 
1.046 
1.040 
1.033 
1.027 
1.021 


EXCLUDED 
1.076 
1.072 
1.061 
1.053 
1.045 
1.045 
1.036 
1.027 
1.027 
1.027 


BY  RENT  RANGE 

PREPARED  ON  10309I 
REGION 

HIGHEST  COST  UTiLltY 


f  UNDER  $ 
$  210  TO 
250  TO 
300  TO 
340  TO 
380  TO 
420  TO 
510  TO 
590  TO 
680  PLUS 


21Q 
249 
299 
339 
379 
419 
509 
509 
679 


INCLUDED 
1.090 
1.047 
1.045 
1.042 
1.040 
1.037 
1.032 
1.027 
1.022 
1.017 


Ij^cluded 

1.047 
1.047 
1.040 
1.031 
1.031 

1;025 

1.017 
1.011 
1.011 
1.011 


PMSA  AkRON.  OH 


HIGHEST  COST  UJILltV 


UNDER  $ 
2lO  TO 
260  TO 
300  TO 
340  TO 
380  TO 
430  TO 
510  T8 
600  TO 
686  PLUS 


210 
259 
299 
339 
379 
429 
509 
599 
679 


iNCLUbED 
1.046 
1.043 
1.041 
1.039 
1.036 
1.034 
1.029 
1:02S 
1.020 
1.016 


EXCLUDED 
1.054 
t.043 
1.036 
1.031 
1.025 
1.025 
1.011 
1.011 
1.011 
1.011 


PMSA  ANN  ARBOR.  Ml 


UNDER  i 
290  TO 
340  TO 
400  to 
460  to 
520  TO 
970  TO 
690  TO 
800  tD 
920  PLUS 


290 
339 
399 
4^9 
519 
569 
689 
799 
919 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


1.050 
1.047 
1.045 
1:042 

1.040 
1.037 
1.032 
1.027 
1.022 
1.017 


1.060 
1.054 
1.049 
1.04S 
1.039 
1.03? 
1.027 
1.020 
1020 
1.020 


MSA  BALTIMORE.  MD 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNOE 

260 

320 

370 

4  JO 

480 

530 

630 

740 

840 


R  $  260 

TO   319 


TO 
TO 
10 


369 
419 
479 


TO  529 
TO  629 
TO  739 
TO  839 
PLUS 


1.063 
1.060 
1.056 
1.063 
1.05O 
1.047 
1.041 
1.034 
1.028 
1.021 


1.057 
1.055 
1.046 
1.041 
1.033 
1.033 
1.026 
1.010 
1.009 
1.009 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS,  SECTION  8  HOUSING  ASSISTANCE 


PMSA  BEAVER  COUNTY.  PA 


PMSA  BERGEN-PASSAIC.  NJ 


HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

190 

1.057 

1.046 

$  190  TO 

219 

1.054 

1.039 

$  220  TO 

259 

1.051 

1.029 

S  360  TO 

299 

1.048 

1 .  02  1 

$  300  TO 

339 

1.046 

1.012 

$  340  TO 

369 

1.043 

1.011 

$  370  TO 

449 

1.037 

1.005 

$  450  TO 

519 

1.031 

1.000 

$  520  TO 

599 

1.025 

1.000 

$  600  PLUS 

1.019 

1.000 

PMSA  BOULDER - 

LONGMONT.  CO 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

250 

1.003 

1.000 

%   250  TO 

299 

1.003 

1.000 

$  300  TO 

349 

I.003 

1.000 

$  350  TO 

399 

1.002 

1.000 

$  400  TO 

449 

1.002 

1.000 

%    450  TO 

499 

1.002 

1.000 

$  500  TO 

599 

1.002 

1.000 

t    600  TO 

689 

1.002 

1.0OO 

$  690  TO 

789 

1.001 

1.0O0 

$  790  PLUS 

1.001 

1.000 

PMSA  BROCKTON 

.  MA 

HIGHEST  C( 

)ST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

340 

1.056 

1.046 

%    340  TO 

409 

1.053 

1.043 

$  4  10  TO 

479 

1.050 

1.034 

$  480  TO 

549 

1.047 

1.X)29 

S  550  TO 

619 

1.044 

1.024 

$  620  TO 

689 

1.042 

1.023 

S  690  TO 

829 

1.036 

1.016 

$  830  TO 

969 

1.030 

1.002 

$  970  TO 

1099 

1.025 

1.002 

SHOO  PLUS 

1.019 

1.002 

PMSA  CINCINNATI.  OH-KY-U 

4 

HIGHEST  C( 

3ST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

220 

1.030 

1.031 

$  220  TO 

269 

1.028 

1.029 

$  270  TO 

309 

1.027 

1.024 

$  310  TO 

349 

1.025 

1.018 

$  350  TO 

399 

1.024 

1.018 

$  400  TO 

439 

1.022 

1.014 

$  440  TO 

539 

1.019 

1.010 

$  530  TO 

619 

1.016 

1.007 

$  620  TO 

709 

1.013 

1.006 

$7  10  PLUS 

1.010 

1.006 

HIGHEST  COST  UTILITY 


PAYMENTS  PROGRAMS 
PMSA  BOSTON. 


INCLUDED 

EXCLUDED 

UNDER  % 

410 

1.080 

1.084 

$  410  TO 

489 

1.076 

1.078 

$  490  TO 

569 

1.072 

1.072 

%    570  TO 

659 

. 1.068 

1.062 

$  660  TO 

739 

1.064 

1.051 

$  740  TO 

819 

1.060 

1.051 

$  820  TO 

989 

1.052 

1.042 

$  990  TO 

1149 

1.043 

1.033 

$1150  TO 

1309 

1.035 

1.023 

$1310  PLUS 

1.027 

1.023 

PMSA  BRAZORIA. 

TX 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

220 

1.089 

1.  103 

$  220  TO 

269 

1.084 

1.098 

$  270  TO 

309 

1.080 

1.083 

$  310  TO 

359 

1.075 

1.072 

$  360  TU 

399 

1.07  1 

1.072 

$  400  TO 

449 

1.066 

1.059 

$  450  TO 

539 

1.057 

1.046 

$  540  TO 

629 

1.048 

1.034 

$  630  TO 

709 

1.039 

1.034 

$710  PLUS 

1.030 

1.034 

PMSA  BUFFALO, 

NY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

210 

1.092 

1.  105 

$  210  TO 

249 

1.087 

1.091 

$  250  TO 

289 

1.082 

1.085 

$  290  TO 

329 

1.078 

1.081 

$  330  TO 

369 

1.073 

1.069 

$  370  TO 

409 

1.068 

1.054 

$  410  TO 

489 

1.059 

1.044 

$  490  TO 

579 

1.050 

1.032 

$  580  TO 

659 

1.040 

1.031 

$  660  PLUS 

1.031 

1.031 

PMSA  CLEVELAND 

.  OH 

mnff^r   '"ost 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

220 

1.046 

1.046 

$  220  TO 

269 

1  .043 

1.045 

$  270  TO 

309 

1.041 

1.038 

$  310  TO 

359 

1.039 

1.033 

$  360  TO 

399 

1.036 

1.024 

$  400  TO 

449 

-  1.034 

1.024 

$  450  TO 

539 

1.029 

1.018 

$  540  TO 

629 

1.025 

1.012 

$  630  TO 

719 

1.020 

1.012 

$  720  PLUS 

1.016 

1.012 

BY  RENT  RANGE 

PREPARED  ON  <O3091 
MA 

HIGHEST  COST  UTILITY 


UNDE 
420 
500 
590 
670 
750 
840 
$1010 
$1170 
$1340 


$ 
$ 
$ 
$ 
$ 
$ 


R  $  420 

TO   499 


TO 
TO 
TO 
TO 


589 
669 
749 
839 


TO  1009 
TO  1169 
TO  1339 
PLUS 


INCLUDED 
1.056 
1.053 
1.050 
1.047 
1.044 
1.042 
1.036 
1.030 
1.025 
1.019 


EXCLUDED 
1.045 
1.041 
1.035 
1.030 
1.023 
1.023 
1.017 
1.002 
1  002 
1.002 


PMSA  BRIDGEPORT-MILFORO.  CT 


UNDER  $ 
$  320  TO 
$  390  TO 
$  450  TO 
$  520  TO 
$  580  TO 
$  650  TO 
$  780  TO 
$  910  TO 


320 
389 
449 
519 
579 
649 
779 
909 
1029 


$1030  PLUS 


HIGHEST  COST  UTILITY 

INCLUDED  EXCLUDED 

1.080  1.084 

1.076  »   1.076 

1.072  1.069 

1.068  1.064 

1.064  1.053 

1.060  1.043 

1.052  1.032 

1.043  1.021 

1.035  1.021 

1.027  1.021 


PMSA  CHICAGO.  XL 


HIGHEST  COST  UTILITY 


UNDER  $ 
310  TO 
370  TO 
430  TO 
490  TO 
550  TO 
610  TO 
740  TO 
860  TO 
980  PLUS 


310 
369 
429 
489 
549 
609 
739 
859 
979 


INCLUDED 
1.064 
1.061 
1.058 
1.055 
1.051 
1.048 
1.041 
1.035 
1.028 
1.022 


EXCLUDED 
1.079 
1.071 
1.065 
1.061 
1.054 
1.043 
1.036 
1.026 
1.026 
I  026 


PMSA  DALLAS.  TX 


HIGHEST  COST  UTILITY 


UNDE 

260 

310 

360 

410 

460 

510 

610 

710 

820 


R  $  260 

TO  309 
TO  359 
TO  409 
TO  459 
TO  509 
TO  609 
TO  709 
TO  819 
PLUS 


INCLUDED 
1.044 
1.042 
1.040 
1.038 
1.035 
1.033 
1.029 
1.024 
1.020 
1.015 


EXCLUDED 
1.047 
1.046 
1.042 
1.034 
1.032 
1.027 
1.021 
1.015 
1.015 
1  015 
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SCHEDULE  C 

:  -  cc 

DNTRACT  PENl 

r  ANNUAL  ADO 

PMSA  DANRURY . 

CT 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  * 

350 

1  080 

1.083 

$  350  TO 

419 

1  .076 

1.073 

$  420  TO 

489 

1.072 

1.068 

%    490  TO 

559 

1  .068 

1.063 

$  660  TO 

629 

1.064 

1.082 

$  630  TO 

699 

1.060 

1.042 

»  700  ro 

839 

1  .052 

1.032 

t  840  TO 

979 

1.043 

1.011 

$  980  TO 

1  1  19 

1.035 

1.021 

$1 130  PLUS 

1.027 

1.021 

PMSA  FORT  LAUDERDALE -M0LLYW00D-P0«P« 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

290 

1.027 

1.031 

$  290  TO 

349 

1.026 

1.02B 

%    3S0  TO 

409 

1.024 

1.026 

$  410  TO 

469 

1.023 

1.023 

$  470  TO 

619 

I.OJfe 

1.020 

$  520  TO 

579 

1.020 

1.020 

%    580  TO 

699 

1.017 

1.017 

$  700  TO 

819 

1.019 

1  .011 

$  820  10 

929 

1.012 

1.010 

%    930  PLUS 

1.009 

1.010 

PMSA  GARY-HAIKMOND.  lU 

HIGHEST  COST  UTILITY 

INCLUtJEO 

EXCLUDED 

UNDER  $ 

250 

1.061 

1.076 

%    250  TO 

299 

1.058 

1.073 

$  300  TO 

349 

1.055 

1.065 

%    350  TO 

399 

1.052 

1.056 

%    400  TO 

449 

1.049 

1.049 

$  450  TO 

499 

1.046 

1.044 

»  500  TO 

599 

1.040 

1  .  036 

$  60O  TO 

699 

1.033 

1.028 

$  700  TO 

799 

1.027 

1.029 

$  BOO  PLUS 

1.021 

1.0217 

PMSA  JERSET  CITY.  Hi) 

HIGHtSl  C 

OST  UTiLltf 

INCLUtJEO 

EXCLUDED 

UNDER  % 

290 

V.T, 

1  089 

t    290  10 

349 

1.078 

%    350  TO 

399 

1;07i 

1.067 

%    400  TO 

459 

1.068 

1.063 

$  460  TO 

519 

1  0^4 

1.0*3 

$  520  TO 

579 

1.069 

1.091 

$  580  TO 

689 

l.O^t 

1.043 

$  690  TO 

809 

1  043 

1.023 

%    810  10 

919 

1  031 

1.023 

t  920  PLUS 

1.027 

1.022 

SECTION  8  MOUSING  ASSISTANCE 


PMSA  DENVER.  CO 


HIGHEST  COST  UTILITY 


UNOE 

230 

280 

320 

370 

410 

460 

950 

640 

730 


R  «  230 

TO   279 


TO 
TO 


319 
369 


TO  409 

TO  459 

TO  349 

Td  639 


TO 
PLUS 


729 


INCLUDED 
1.003 
1.0O3 
1.003 
1  .0O2 
1.002 
1.002 
1  002 
1.002 
I  OOl 
1.001 


EXCLUDED 
1.000 
1.000 
1.000 

'E 

l.OOp 
1.000 
1.000 

i.obo 

1.000 


BEAC  PMSA  FORT  WORTH- ARL INGTON.  TX 

HIGHEST  COST  UTlLlTf' 


UNDER  $ 
220  TO 
fi70  Td 
310  TO 
dfiO  TO 
400  Td 
4^0  Td 
540  TO 
630  TO 
720  PLUS 


220 
269 
309 
359 
399 
449 
539 
629 
t19 


iNciuoro 

1 .044 
1.042 
1.040 
1.038 
1.035 
1  .033 
1.029 
1  .024 
1.020 
1.015 


EXCLUO^b 
1.094 
1.049 
1.041 
1.039 
1.034 

i.Qie 

1.Q20 

m 

1.016 


PMSA  HAniLT0f4-MID0LlTdWN.  OH 

HIGHESt  COST  UTILITY 


UNOE 

220 

270 

310 

360 

400 

450 

540 

630 

720 


R  $  220 

TO  269 
TO  309 
TO  369 
TO  399 
Td  449 
Td  539 
Td  629 
Td 
PLUS 


719 


INCLbOEb 
'  1 . 030 
1  .028 
1.027 
1.025 
1.024 
.  1.022 
1.0l9 
1.016 
1.013 
1.010 


EXCLbOEb 
1.031 
1.029 
1.024 
1.018 
1.016 
1.014 
1.012 
I.OOt 

1.006 

1.005 


^M^A  jOLIEt.  IL 


HIGHFSi  COST  UTiLity 


UNDER  % 
320  TO 
380  TO 
440  TO 
910  TO 
670  TO 
630  TO 
760  TO 


320 
379 
43^ 
509 
969 
629 
7feg 
879 


880  TO  1009 


$1010  PLUS 


INCLUdCd 
1.064 
1.0G1 
1.058 
1.055 
1.051 
1.046 
1.041 
1.035 
1.028 
1  .0:12 


exclUo^ 

1.079 
1.069 
1.066 
1.061 
1.094 
1.043 
1.036 
1.0^7 
1.096 
1.026 


PAYMENTS  PROGRAMS  • 
PMSA  DETROIT. 


BY  RENT  RANGE 

PREPARED  ON  103091 
MI 
HIGHEST  COST  UTILITY 


UNOE 
$  240 
$  290 

j   390 
i   430 

«  480 

!  9!" 

t   610 
«  -^70 


R  $  240 

TO  289 
TO  339 
TQ  389 
TO  429 
TO   479 

^^  5^! 
Td  669 

Td   769 

PLUS 


INCLUDED 
1.050 
1.047 
1.045 
1.94? 

'Pi? 


p3? 
i.osi 

1.027 
1.022 
1.017 


EXCLUDED 
1.060 
1.097 
1.048 
1.041 
1.041 

1.038 

1.028 
1.021 
1.Q21 
1.021 


PMSA  QALVEStdN-TEXAS  CtTY.  TX 

HIGHEST  COST  UTILITY 
INCLUPEO     EXCLUOEO 


UNDER  $ 

158'" 

280 
320 

360  TO 
400  TO 
48Q  Td 
960  Td 
640  PLUS 


}f 


200 
239 
5f9 
319 
359 
399 

4ii 

55^ 
639 


1.089 
1.084 
1.080 
1.075 
1.9^1 
1.066 
1.067 
1.048 
I.QSd 
1.030 


i.lOO 
1.045 
1.081 
1.970 
1.070 
1.061 
1.045 
1.033 
1.033 
1.033 


PM^A  HOUSTOM.  TX 


UNDER  $ 
210  TO 
250  to 
290  TO 
330  T0 
370  Td 
410  Td 
500  Td 
660  Td 


$ 
$ 
% 

i 
t 
i 

t 

%   660  PLUS 


210 
249 
26§ 
329 
369 
40^ 
499 
979 
699 


HIGHE 

INCLUd^O 
1.069 
1.064 
1.080 

!:??? 

1.066 
1.057 
1.048 
1.039 
1.030 


COST  UTILITY 
EXSkUe^Q 
1.10S 
1.  100 
1.081 
1.971 
1.071 
1.099 
1.046 
1.933 
1.093 


1  .033 


MSA  KAM6AS  CITY.  M0-K6 


UNDE 

210 

260 

300 

340 

390 

430 

510 

600 

690 


R  $  210 
TO  269 
TO  29§ 
TO   339 


HIGHEST  COST  UTILITY 

EXGLUOEO 

1.022 
1.021 


TO 
TO 
TO 


389 
429 
609 


TO  699 
TO  689 
PLUS 


INCLUDED 
1.086 
1.924 
1.023 
1.022 
1.021 
1.019 
1.917 
1.014 
1.011 
1.099 


1.014 
1.012 
1.908 
1.909 
1.904 
1.002 
1.902 
1.001 


I 


SCHEDULE  C  -  < 

PMSA  KENOSHA 

U^M)ER  $ 

240 

$  240  TO 

289 

$  290  TO 

339 

$  340  TO 

389 

$  390  TO 

439 

$  440  TO 

489 

$  490  TO 

579 

$  580  10 

679 

$680  TO 

779 

%    780  PLUS 

CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE 


WI 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


t  .063 
1.060 
1.056 
1.053 
1.050 
1.047 
1  .041 
1.034 
1  .028 
1.021 


1.079 
1.068 
1.067 
1.060 
1.053 
1.045 
1.034 
1.027 
1  .026 
1.026 


PMSA  LORAIN-ELYRIA.  OH 

HIGHEST  COST  UTILITY 


UNDER  $ 
210  TO 
250  TO 
290  TO 
340  TO 
380  TO 
420  TO 
500  TO 
590  TO 
670  PLUS 


210 
249 
289 
339 
379 
419 
499 
589 
669 


INCLUDED 
1.046 
1.043 
1  .04  1 
1.039 
1.036 
1.034 
1.029 
1.025 
1.020 
1.016 


EXCLUDED 
1.047 
1.043 
1  .04  1 
1.032 
1.025 
1.025 
1.020 
1.013 
1.013 
1.013 


PMSA  MIAMI-HIALEAH.  FL 

HIGHEST  COST  UTILITY 


UNDER  % 
280  TO 
330  TO 
390  TO 
450  TO 
50O  TO 
560  TO 
670  TO 
780  TO 
890  PLUS 


280 
329 
389 
449 
499 
559 
669 
779 
889 


INCLUDED 
1.027 
1.026 
1.024 
1.023 
1.022 
1.020 
1.017 
1.01S 
1.012 
1.009 


EXCLUDED 
1.031 
1.030 
1.028 
1.024 
1.021 
1.021 
1.018 
1.011 
1  .011 
1.011 


MSA  MINNEAP0LIS-5T.  PAUL,  MNWI 

HIGHEST  COST  UTILITY 


UNDER  % 
270  TO 
320  TO 
370  TO 
420  TO 
480  TO 
930  TO 
640  TO 
740  TO 
850  PLUS 


270 
319 
369 
419 
479 
529 
639 
739 
849 


INCLUDED 
1.037 
1.035 
1.033 
1.032 
1.030 
1.028 
1.024 
1.020 
1.016 
1.013 


EXCLUDED 
1.033 
1.031 
1.026 
1  .025 
1.020 
1.016 
1.012 
1  007 
1.006 
1.006 


PMSA  LAKE  COUNTY.  IL 


UNDER  $ 
320  TO 
390  TO 
450  TO 
510  TO 
580  TO 
640  TO 
770  TO 
900  TO 


$1030  PLUS 


320 
389 
449 
509 
579 
639 
769 
899 
1029 


HIGHEST  COST 
INCLUbEO 

1.064 

1.061 

1.058 

1.056 

1.0S1 

1.048 

1.04  1 

1.035 

1.028 

1.022 


UTILITY 
EXCLUDED 
1.077 
1.070 
1.067 
1.063 
1.0S3 
1.043 
1.03S 
1.026 
1.036 
1.026 


PAYMENTS  PROGRAMS,  - 
PMSA  LAWRENCE 


PMSA  LOS  ANGELES- LONG  BEACH 
HIGHEST  COST 


UNDER  $ 
360  TO 
430  TO 
500  TO 
580  TO 
650  TO 
720  TO^ 
870  TO 


$1010  TO 


360 
429 
499 
579 
649 
7  19 
869 
1009 
1149 


ill50  PLUS 
PMSA  MIDDLESEX 


INCLUDED 
1.063 
1.060 
1.056 
1.053 
1.050 
1.047 
1.041 
1.034 
1.028 
1.021 


CA 
UTILITY 
EXCLUDED 
1.062 
1.058 
1.056 
1.052 
1.041 
1.039 
1.033 
1.024 
1.01 
1.01 


•SOMERSET-HUNTERDON.  NJ 
HIGHEST  COST  UTILITY 


UNDE 
$  380 
$  450 
$  530 
$  600 
$  680 
$  750 
$  910 
$1060 
$1210 


R  $  380 

TO   449 


TO 
TO 
TO 
TO 
TO 


529 
599 
679 
749 
909 


10  1059 
TO  1209 
PLUS 


INCLUDED 
1.080 
1.076 
1.072 
1  .068 
1.064 
1.060 
1.052 
1.043 
1.035 
1.027 


EXCLUDED 
1.084 
1.077 
1.067 
1.062 
1.052 
1.062 
1.043 
1.022 
1.022 
1.032 


PMSA  MONMOUTH 


OCEAN.  NJ 
Hir.HFCT  roST  UTILITY 


UNDE 

340 

410 

470 

540 

610 

680 

810 

950 


R  $  340 

TO  409 
TO  469 
TO  539 
TO  609 
TO   679 


TO 
TO 


809 
949 


$1090 


TO  1089 
PLUS 


INCLUDED 
1  .080 
1.076 
1  .072 
1  .068 
1.064 
1.0C0 
1.052 
1.043 
1.035 
1.027 


EXCLUDED 
1.082 
1.077 
1.068 
1.063 
1.052 
1.092 
1.042 
1.033 
1.023 
1.023 


BY  RENT  RANGE 

PREPARED  ON  103091 
-HAVERHILL.  MA-NH 

HIGHEST  COST  UTILITY 


UNOE 
$  360 
$  430 
$  SOO 
$  570 
$  640 
$710 
$.850 
$  990 
$1140 


R  $  360 

TO   429 


TO 
TO 
TO 


499 
669 
639 


TO  709 
10  849 
TO  989 
TO  1139 
PLUS 


INCLUDED 
1.056 
1.053 
1.050 
1.047 
1.044 
1.042 
1.036 
1.030 
1.025 
1.019 


EXCLUDED 
1.046 
1.041 
1.034 
1.030 
1.023 
1.023 
1.017 
1.002 
1.002 
1.002 


PMSA  LOWELL. 


MA  ~NH 

HIGHEST  COST  UTILITY 


UNDER  $ 
$  330  TO 
$  400  TO 
$  470  TO 
$  530  TO 
$  600  TO 
$  660  TO 
$  800  TO 
$  930  TO 


330 
399 
469 
529 
599 
659 
799 
929 
1059 


$1060  PLUS 


INCLUDED 
1.056 
1.053 
1.050 
1.047 
1.044 
1.042 
1.036 
1.030 
1.025 
1.019 


EXCLUDED 
1.044 
1.041 
1.034 
1.032 
1.023 
1.023 
1.016 
1.002 
1.002 
1.002 


PMSA  MILWAUKEE.  WI 


UNOE 
$  230 
$  280 
$  330 
$  370 
$  420 
$  470 
$  560 
$  650 
$  740 


HIGHEST  COST  UTILITY 

INCLUDED  EXCLUDED 

R  $  230       1.037  1.063 

TO   279       1.035  1059 

TO   329       1.033  1.059 

TO   369       1.032  1.054 

TO   419       1.030  1.051 

TO   469       1.028  1.047 

TO   559       1.024  1.041 

TO   649       1.020  •^     1.036 

TO   739       1.016  1.036 

PLUS          1.013  1.036 


PMSA  NASMUA.  NH 


HIGHEST  COST  UTILITY 


UNOE 
$  350 
$  420 
$  490 
$  960 
$  630 
$  700 
$  840 
$  980 
$1120 


R  $  350 

TO   419 


TO 
TO 


489 
559 


TO  629 
TO  699 
TO  839 
TO  979 
TO  1119 
PLUS 


INCLUDED 
1.056 
1.053 
1.050 
1.047 
1.044 
1.042 
1.036 
1.030 
1.025 
1.019 


EXCLUDED 
1.044 
1.042 
1.033 
1.030 
1.034 
1.015 
1.015 
1.001 
1.001 
1.001 


X 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  MOUSING  ASSISTANCE 


PMSA  NASSAU-SUFFOLK.  NY 


HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

400 

1.080 

1.083 

$  400  TO 

479 

1.076 

1.077 

$  480  TO 

559 

1.072 

1.071 

$  560  TO 

639 

1.068 

1.062 

%   640  TO 

719 

1.064 

1.053 

$  720  TO 

799 

1.060 

1.053 

S  800  TO 

959 

1.052 

1.042 

S  960  TO 

1119 

1.043 

1.033 

$1120  TO 

1279 

1.035 

1.022 

$1280  PLUS 

1.027 

1.022 

PMSA  NIAGARA 

FALLS.  NY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

210 

1.092 

1.  105 

$  210  TO 

249 

1.087 

1.091 

$  250  TO 

289 

1.082 

1.085 

$  290  TO 

329 

1.078 

1.081 

$  330  TO 

379 

1.073 

1.068 

$  380  TO 

419 

1.068 

1  .  055 

$  420  TO 

499 

1.059 

1.043 

$  500  TO 

579 

1.050   • 

1.031 

$  580  TO 

669 

1.040 

1.031 

$  670  PLUS 

1.031 

1.031 

PMSA  ORANGE  COUNT V .  NY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

310 

1.080 

1.082 

$  310  TO 

369 

1.076 

1.076 

$  370  TO 

429 

1.072 

1.070 

$  430  TO 

499 

1.068 

1.062 

$  500  TO 

559 

1.064 

1.053 

$  560  TO 

619 

1.060 

1.051 

$  620  TO 

739 

1.052 

1.043 

$  740  TO 

869 

1.043 

1.032 

$  870  TO 

989 

1.035 

1.023 

$  990  PLUS 

1.027. 

1.023 

PMSA  PITTSBURGH.  PA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

210 

1  .057 

1.042 

$  210  TO 

249 

1.054 

1.039 

$  250  TO 

299 

1.051 

1.033 

$  300  TO 

339 

1.048 

1  .022 

$  340  TO 

379 

1.046  . 

1.014 

$  380  TO 

419 

1.043 

1.014 

$  420  TO 

509 

1.037 

1.006 

$  510  TO 

589 

1.031 

1.000 

$  590  TO 

679 

1.025 

1.000 

$  680  PLUS 

1.019 

1.000 

^ 


PMSA  NEW  YORK.  NY 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $  300 

1.080 

1.081 

$  300  TO   359 

1.076 

1.076 

$  360  TO   419 

1.072 

1.074 

$  420  TO   479 

1.068 

1.062 

$  480  TO   539 

1.064 

1.051 

$  540  TO   599 

1.060 

1.051 

$  600  TO   719 

1.052 

1.042 

$  720  TO   839 

1.043 

1.032 

$  840  TO   959 

1.035 

1.022 

$  960  PLUS 

1.027 

1.022 

PMSA  NORWALK, 

CT 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $  370 

1.080 

1.085 

$  370  TO   449 

1.076 

1.073 

$  450  TO   519 

1.072 

1.068 

$  520  TO   599 

1.068 

1.064 

$  600  TO   669 

1.064 

1.054 

$  670  TO   739 

1.060 

1.043 

$  740  TO   889 

1.052 

1.032 

$  890  TO  1039 

1.043 

1.021 

$1040  TO  1189 

1.035 

1.021 

$1190  PLUS 

1.027 

1.021 

PMSA  OXNARD-VENTURA.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $  360 

1.063 

1.062 

$  360  TO   429 

1.060 

1.058 

$  430  TO   499 

1.056 

1.056 

$  500  TO   569 

1.053 

1.O50 

$  570  TO   639 

1.050 

1.041 

$  640  TO   709 

1.047  . 

1.040 

$  710  TO   849 

1.041 

1.032 

$  850  TO   999 

1.034 

1.025 

$1000  TO  1139 

1.028 

1.018 

$1140  PLUS 

1.021 

1.017 

PMSA  PORTLAND.  OR 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 

240 

240  TO 

279 

280  TO 

329 

330  TO 

379 

380  TO 

429 

430  TO 

469 

470  TO 

569 

570  TO 

659 

660  TO 

759 

760  PLUS 

1.070 
1.066 
1.063 
1.059 
1.056 
1.052 
1.045 
1.038 
1.031 
1.024 


1.077 
1.073 
1.069 
1.065 
1.052 
1.051 
1.042 
1.034 
1.027 
1.026 


PAYMENTS  PROGRAMS 
PMSA  NEWARK. 


BY  RENT  RANGE 

PREPARED  ON  103091 
NO 

HIGHEST  COST  UTILITY 


UNDER  $ 
340  TO 
410  TO 
470  TO 
540  TO 
610  TO 
680  TO 

810  ro 

950  TO 


340 
409 
469 
539 
609 
679 
809 
949 
1079 


$1080  PLUS 


INCLUDED 
1.080 
1.076 
1.072 
1.068 
1.064 
1.060 
1.052 
1.043 
1.035 
1.027 


EXCLUDED 
1.082 
1.077 
1.068 
1.063 
1.052 
1.052 
1.042 
1.023 
1.023 
1.023 


PMSA  OAKLAND,  CA 


HIGHEST  COST  UTILITY 


UNDER  $  370 
$  370  TO  439 
$  440  TO  519 
$  520  TO  589 
$  590  TO  659 
$  660  TO  739 
$  740  TO  879 
$  880  TO  1029 
$1030  TO  1179 
$1180  PLUS 


INCLUDED 
1.067 
1.064 
1.060 
1.057 
1.054 
1.050 
1.043 
1.036 
1.030 
1.023 


EXCLUDED 
1.069 
1.064 
1.060 
1.052 
1.043 
1.043 
1.036' 
1.027 
1.020 
1  .019 


PMSA  PHILADELPHIA.  PA-NJ 


UNDER  $ 
$  280  TO 
$  340  TO 
$  390  TO 
$  450  TO 
$  510  TO 
$  560  TO 
$  680  TO 
$  790  TO 
$  900  PLUS 


280 
339 
389 
449 
509 
559 
679 
789 
899 


HIGHEST  COST 
INCLUDED 

1.069 

1.065 

1.062 

1.058 

1.055 

1.051 

1.044 

1.037 

1.030 

1.023 


UTILITY 
EXCLUDED 
1.064 
1.058 
1.052 
1.038 
1.038 
1.028 
1.021 
1.010 
1.010 
1.010 


PMSA  RACINE.  WI 


HIGHEST  COST  UTILITY 


UNDE 

220 

260 

310 

350 

400 

440 

530 

620 

700 


R  $  220 

TO   259 


TO 
TO 
TO 
TO 
TO 
TO 
TO 
PLUS 


309 
349 
399 
439 
529 
619 
699 


INCLUDED 
1.037 
1.035 
1.033 
1.032 
1.030 
1.028 
1.024 
1.020 
1.016 
1.013 


EXCLUDED 
1.060 
1.060 
1.060 
1.052 
1.051 
1.048 
1.04  1 
1.037 
1.036 
1.036 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS 


PMSA  RIVERSIDE -SAN'BERNARDINO.  CA 

HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

290 

1.063 

1.062 

%    290  TO 

349 

1.060 

1.059 

$  350  TO 

409 

1.056 

1.058 

$  410  TO 

459 

1.053 

1.051 

t  460  TO 

519 

1.050 

1.04  1 

$  520  TO 

579 

1.047 

1.040 

$  580  TO 

699 

1.041 

1.033 

%    70O  TO 

809 

1  .034 

1.025 

$  810  TO 

929 

1.028 

1.018 

$  930  PLUS 

1.021 

1.018 

MSA  SAN  DIEGO.  CA 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  % 

330 

1.057 

1.061 

$  330  TO 

399 

1.054 

1.058 

$  400  TO 

459 

1.051 

1.053 

$  460  TO 

529 

1.048 

1.051 

$  530  TO 

589 

1.046 

1  .046 

$590  TO 

659 

1.043 

1.040 

$  660  TO 

789 

1.037 

1.034 

$  790  TO 

919 

1.031 

1.027 

$  920  TO 

1059 

1.02S 

1.020 

$1060  PLUS 

1.019 

1.020 

PMSA  SANTA  CRU2 

'.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

400 

1.067 

1.068 

$  400  TO 

469 

1.064 

1.064 

%    470  TO 

549 

1.060 

1.059 

$  550  TO 

629 

1.067 

1.066 

S  630  TO 

709 

1.054 

1.043 

$  710  TO 

789 

1.060 

1  .043 

$  790  TO 

949 

1.043 

1.034 

$  960  TO 

1109 

1.03 

6 

1.027 

91110  TO 

1259 

1.03 

0 

1.019 

«1260  PLUS 

1.02 

3 

1.019 

PMSA  STAMFORD.  CT 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 

450 

$  450  TO 

539 

$  540  TO 

629 

$  630  TO 

719 

«  720  TO 

809 

$  810  TO 

899 

$  900  TO 

1079 

$1080  TO 

1259 

$1260  TO 

1439 

$1440  PLUS 

1.080 
1.076 
1.072 
1.068 
1  .064 
1.060 
1.052 
1  .043 
1.035 
1.027 


1.084 
1.075 
1.068 
1.064 
1.052 
1.042 
1.032 
1.021 
1.021 
t.02t 


PMSA/ST.  LOUIS, 


MOIL 
HIGHEST  COST  UTILITY 


UNOEfrx$  230 
230  TOt  279 
280  TO 
330  TO 
380  TO 
420  TO 
470  TO 
560  TO 
660  TO 
750  PLUS 


329 
379 
419 
469 
559 
659 
749 


INCLUDED 
1.034 
1.033 
1.031 
1.029 
1.027 
1.026 
1.022 
1.019 
1.015 
1.012 


EXCLUDED 
1.039 
1.035 
1.030 
1.023 
1.022 
1.020 
1.014 
1.008 
1.008 
1.008 


PMSA  SAN  FRANCISCO.  CA 


UNDE 
$  440 
$  530 
$  620 
$710 
$  800 
$  890 
$1060 
$1240 
$1420 


HIGHEST  COST  UTILITY 

INCLUDED  EXCLUDED 

R  $  440       1.067  1.066 

TO   529       1.064  1.064 

TO  619      1.060  1.059 

TO   709       1.057  1.056 

799       1.054  1.042 

889       1.050  1.042 

TO  1059       1.043  1.036 

TO  1239       1.036  1.027 

TO  1419       1.030  1.020 

PLUS          1.023  1.019 


TO 
TO 


PMSA  SANTA  ROSA-PETALUMA,  CA 

HIGHEST  COST  UTILITY 


UNDER  $ 
$  350  TO 
$  420  TO 
490  TO 
SeO  TO 
630  TO 
690  TO 
830  TO 
970  TO 


$ 
$ 
$ 
$ 
$ 
$ 


350 
419 
489 
559 
629 
689 
829 
969 
1  109 


$1110  PLUS 
PMSA  TACOMA.  WA 


INCLUDED 
1.067 
1.064 
1.060 
1.057 
1.0S4 
1.0S0 
1.043 
1.036 
1.030 
1.023 


EXCLUDED 
1.067 
1.062 
1.059 
1.059 
1.044 
1.042 
1.034 
1.027 
1.019 
1.019 


'•ir,MF*;T  COST  UTILITY 
INCLUDED     tXCLUOED 


UNDER  $ 
230  TO 
270  TO 
320  TO 
370  TO 
410  TO 
460  TO 
SSO  TO 
640  TO 
730  PLUS 


230 
269 
319 
369 
409 
459 
549 
639 
729 


1.099 
1.094 
1  .089 
1.084 
1.079 
1.074 
1.064 
1.0S4 
1.044 
1.034 


1.  110 
1.  104 
1.098 
1.087 
1.074 
1.074 
1.063 
1.060 
1.038 
1.038 


BY  RENT  RANGE 

PREPARED  UN  103091 
PMSA  SALEM-GLOUCESTER.  MA 

HIGHEST  COST  UTILITY 


UNDER  $ 
370  TO 
440  TO 
520  TO 
590  TO 
660  TO 
740  TO 


$ 

$ 

$ 

$ 

$ 

$ 

$  890  TO  1029 

$1030  TO  1179 

$1180  PLUS 


370 
439 
519 
589 
659 
739 
889 


INCLUDED 
1.056 
1.053 
1.050 
1.047 
1  .044 
1.042 
1.036 
1.030 
1.025 
1.019 


EXCLUDED 
1.045 
1.042 
1.033 
1.031 
1.024 
1.023 
1.016 
1.002 
1.002 
1.002 


PMSA  SAN  JOSE.  CA 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 

410 

$  4  10  TO 

489 

$  490  TO 

569 

$  570  TO 

649 

$  650  TO 

729 

$  730  TO 

809 

$  810  TO 

979 

$  980  TO 

1139 

$1140  TO 

1299 

$1300  PLUS 

1.067 
1.064 
1.060 
1.057 
1.054 
1.050 
1.043 
1.036 
1.030 
1.023 


1.068 
1.064 
1.058 
1.056 
1.043 
1.043 
1.035 
1.027 
1.020 
1.019 


PMSA  SEATTLE.  WA 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 

290 

290  TO 

339 

340  TO 

399 

400  TO 

459 

460  TO 

509 

510  TO 

569 

570  TO 

689 

690  TO 

799 

800  TO 

909 

910  PLUS 

1.099 
1.094 
1.089 
1.084 
1.079 
1.074 
1.064 
1.064 
1.044 
1.034 


109, 


1.105 
1.  100 
1.088 
1.076 
1.076 
1.062 
1.051 
1.039 
1.039 


PMSA  TRENTON.  NJ 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDE 
$  350 
$4  10 
$  480 
$  SSO 
$  620 
$  690 
$  830 
$  970 
$1110 


R  $  350 

TO   409 


10 
TO 
TO 


479 
549 
619 


TO  689 
TO  829 
TO  969 
TO  1109 
PLU«; 


1.067 
1.064 
1  .060 
1.067 
1.054 
1.050 
1.043 
1.036 
1.030 
1.023 


1.059 
1.055 
1.052 
1.047 
1.038 
1.029 
1.021 
1.01  1 
1.011 
1.011 


J6 

z 

o 


(D 
» 

a 

B 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE 

PMSA  VANCOUVER.  WA 


PMSA  VALLEJO-FAIRFIELO-NAPA 

.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

300 

1.067 

1.067 

$  300  TO 

359 

1  064 

1.064 

$  360  TO 

419 

1.060 

1.059 

$  420  TO 

479 

1.057 

1.056 

%    480  TO 

549 

1.054 

1.043 

$  550  TO 

609 

1.050 

1.043 

$  610  TO 

729 

1.043 

1.036 

S  730  TO 

849 

1.036 

1.027 

$  850  TO 

969 

1.030 

1.019 

$  970  PLUS 

1  .023 

i.ots 

MSA  WASHINGTON 

,  DC-MD-VA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

350 

1.061 

1.063 

$  350  TO 

419 

1.058 

1.060 

$  420  TO 

489 

1.055 

1.055 

$  490  TO 

559 

1.052 

1.050 

%    560  TO 

629 

1.049 

1.040 

$  630  TO 

709 

1.046 

1.040 

$  710  TO 

849 

1.040 

1.033 

$  850' TO 

989 

1.033 

1.026 

%    990  TO 

1129 

1.027 

1.018 

S1130  PLUS 

1.021 

1.018 

HIGHEST  COST  UTILITY 


PAYMENTS  PROGRAMS  - 
PMSA  VINE LAND- 


INCLUDED 

EXCLUDED 

UNDER  $ 

220 

1.070 

1.075 

%    220  TO 

259 

1.066 

1.075 

%    260  TO 

299 

1.063 

1.068 

$  300  TO 

349 

1.059 

1.062 

$  350  10 

389 

1.056 

1.054 

$  390  TO 

439 

1.052 

1.053 

$  440  TO 

519 

1.045 

1.042 

$  520  TO 

609 

1.038 

1.034 

$  610  TO 

699 

1.031 

1.026 

$  700  PLUS 

1.024 

1.026 

COUNTY  WESTCHESTER.  NY 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  S 

360 

1.080 

1.083 

$  360  TO 

429 

1.076 

1.076 

%   430  TO 

499 

1.072 

1.073 

»  500  TO 

579 

1.068 

1.063 

$  580  TO 

649 

1.064 

1.052 

%   650  TO 

719 

1.060 

1.052 

$  720  TO 

859 

1.052 

1.042 

$  860  TO 

1009 

1.043 

1.033 

$1010  TO 

1  149 

1.035 

1.022 

St  ISO  PLUS 

1.027 

1.022 

BY  RENT  RANGE 

PREPARED  ON  103091 
MILLVILLE-BRIDGETON.  NJ 
HIGHEST  COST  UTILITY 


UNDE 

280 

330 

390 

440 

500 

550 

660 

770 

880 


R  t  280 

TO  329 

TO  389 

TO  439 

TO  499 

TO  549 

TO  659 

TO  769 

TO  879 
PLUS 


INCLUDED 
1.067 
1.064 
1.060 
1.057 
1.054 
1.050 
1.043 
1.036 
1.030 
1.023 


EXCLUDED 
1.063 
1.0S6 
1.050 
1.046 

'  1.038 
1.029 
1.021 
1.013 
1.012 
1.012 


PMSA  WILMINGTON.  DE-NJ-MD 


UNDER  $ 
290  TO 
340  TO 
400  TO 
460  TO 
520  TO 
570  TO 
690  TO 
800  TO 


290 
339 
399 
459 
519 
569 
689 
799 
919 


$   920  PLUS 


HIGHEST    COST 
INCLUDED 

1.069 

1.06S 

1.062 

1.058 

1.055 

1.051 

1.044 

1.037 

1.030 

1.023 


UTILITY 

EXCLUDED 

1.064 


057 
1.049 
1.037 
1.029 
1.026 
1  .017 
1.007 
1.007 
1.007 
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SCHEDULE  C  •  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS  •  FOR  MANUFACTURED 


AREA 
NORTH  EAST  CENSUS  REGION 
SOUTH  CENSUS  REGION 
STATE  HAWAII 

PMSA  ANAHEIM-SANTA  ANA.  CA 
PMSA  ANN  ARBOR.  MI 
PMSA  AURORA-ELGIN.  IL 
PMSA  BEAVER  COUNTY.  PA 
PMSA  BOSTON.  MA 
PMSA  BRA20RIA.  TX 
PMSA  BROCKTON.  MA 

PMSA  CHICAGO.  IL  '  .   * 

PMSA  CLEVELAND.  OH       l 
PMSA  OANBURV.  CT         '     '   •  ,. 
PMSA  DETROIT.  MI 
PMSA  FORT  WORTH-ARLINGTON.  TX 
PMSA  GARY -HAMMOND.  IN 
PMSA  HOUSTON.  TX 
PMSA  JOLIET.  IL 
PMSA  KENOSHA,  WI 
PMSA  LAWRENCE -HAVERHILL,  MA-NH 
PMSA  LOS  ANGELES-LONG  BEACH.  CA 
PMSA  MIAMI -HIALEAH,  FL 
PMSA  MILWAUKEE,  WI 
PMSA  MONMOUTH -OCEAN.  T4J 
PMSA  NASSAU-SUFFOLK.  NY 
PMSA  NEWARK.  NJ 
PMSA  NORWALK.  CT 
PMSA  ORANGE  COUNTY.  NY 
PMSA  PHILADELPHIA,  PA-NJ 
PMSA  PORTLAND.  OR 

PMSA  RIVERSIDE-SAN  BERNARDINO.  CA 
PMSA  SALEM-GLOUCESTER.  MA 
PMSA  SAN  FRANCISCO.  CA 
PMSA  SANTA  CRUZ.  CA 
PMSA  SEATTLE.  WA 
PMSA  TACOMA.  WA 

PMSA  VALLEJO-FAIRFIELD-NAPA,  CA 
PMSA  VINELANO-MILLVILLE-BRIDGETON,  NJ 
COUNTY  WESTCHESTER,  NY 


FACTOR 
1.046 
1.035 
1.093 
1.045 
1.046 
1.058 
1.036 

•  1.027 
1.078 
1.027 
1.057 
1.036 
1.059 
1.046 
1.036 
1.0S8 
1.078 
1.057 
1.057 
1.027 
1.045 
1.024 
1.055 
1.058 
1.058 
1.058 
1.059 
1.058 
1.043 
1.057 
1.045 
1.027 
1.047 
1.047 
1.081 
1.081 
1.047 
1.043 
1.058 


HOME  SPACE 
PREPARED  ON  103091 


AREA  FACTOR 

MIDWEST  CENSUS  REGION  .               1.039 

WEST  CENSUS  REGION  1.047 

PMSA  AKRON,  OH  1.036 

MSA  ANCHORAGE.  AK  -       "  _^—                   1.085 

MSA  ATLANTA,  GA  '                         1.013 

MSA  BALTIMORE.  MO  '"              1.037 

PMSA  BERGEN-PASSAIC.  NJ  1,058 

PMSA  BOULDER -LONGMONT.  CO  1.000 

PMSA  BRIDGEPORT-MILFORD.  CT  1.059 

PMSA  BUFFALO,  NY  1.075 

PMSA  CINCINNATI,  OH-KV>IN  .     *   .   .           1.021 

PMSA  DALLAS,  TX  1.036 

PMSA  DENVER,  CO  1.000 

PMSA  FORT  LAUDERDALE -HOLLVWOOD-POMPANO  BEAC  1.024 

PMSA  GALVESTON'TEXAS  CITY,  TX  ..               1.078 

PMSA  HAMILTON-MIOOLETOWN,  OH                      1.021 

PMSA  JERSEY  CITY,  NJ  1.058 

MSA  KANSAS  CITY,  MO-KS  1.015 

PMSA  LAKE  COUNTY.  IL  1.057 

PMSA  LORAIN-ELYRIA.  OH  1.036 

PMSA  LOWELL.  MA-NH  1.027 

PMSA  MIDDLESEX-SOMERSET-HUNTERDON.  NJ  1.058 

MSA  MINNEAPOLIS-ST.  PAUL.  MN-WI                    1.024 

PMSA  NASHUA,  NH  1.027 

PMSA  NEW  YORK,  NY  1.058 

PMSA  NIAGARA  FALLS.  NY  1.075 

PMSA  OAKLAND.  CA  1.047 

PMSA  OXNARO- VENTURA.  CA  '                       I.O'S 

PMSA  PITTSBURGH,  PA  '                   1.026 

PMSA  RACINE,  WI  1.055 

PMSA  ST.  LOUIS,  MO-IL  1.025 

MSA  SAN  0IE60,  CA  1.044 

PMSA  SAN  JOSE,  CA  1.047 

PMSA  SANTA  ROSA-PETALUMA,  CA                       1.047 

PMSA  STAMFORD,  CT  1.059 

PMSA  TRENTON,  NJ  1.043 

PMSA  VANCOUVER,  WA  1.057 

MSA  WASHINGTON.  DC-MD-VA  1.045 

PMSA  WILMINGTON,  DE-NJ-MO  1.043 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  RECfONS 
AREA  TITLE 


-OEFINITION- 


NORTHfAST  CENSUS  REGION Connecticut.  Maine.  Maasachusat  ts.  New  Mampnhire.  New  Jerney.  New  York,  Pennsylvania. 

Rhode  Island,  Vermont 

MIOWESr  CENSUS  REGION Illlnots.  Indiana.  Iowa.  Kansas,  Michigan.  Minnesota.  MissoMrl,  Nebraska. 

North  Dakota.  Ohio,  South  Dakota,  Wisconsin 

SOUTH  CENSUS  REGION .'. Alabama.  Arkansas.  Delaware.  DIst.  Of  Columbia.  Florida.  Georgia.  Kentucky,  Louisiana. 

Maryland,  Mississippi.  North  Carol Ina.  Oklahoma.  South  Carol Ina,  Tenness**,  Texas, 
.       Virginia,  West  Virginia,  Puerto  Rico,  Virgin  Islands 


WEST  CENSUS  REGION Alaska.  Arizona.  California.  Colorado.  Idaho.  Montana.  Nevada.  New  Mexico.  Oregon. 

Utah.  Washington.  Wyoming.  Guam.  Trust  Territories 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  METROPOLITAN  AREAS 

MSA/PMSA DEFINITION 

Akron.  Oh COUNTV(IES)  Portage.  Summit  Oh 

Anaheim-Santa  Ana.  Ca COUNTY(IES)  Orange  Ca 

Anchorage .  Ak BOROUGH(  I ES )  Anchorage  Ak  j 

Ann  Arbor.  Ml COUNTVdES)  Washtenaw  Mi 

Atlanta.  64 COUNTV(  I  ES)  Barrow,  Butts,  Cherokee,  Clayton.  Cobb.  Coweta.  Oe  Kalb.  Douglas.  Fayette. 

*  Forsyth.  Fulten.  Gwinnett,  Henry,  Newton.  Paulding,  Rockdale,  Spalding,  Walton  Oa 


Aurora -CI  gin. 


I . 


.COUNTVdES)  Kane,  Kendall  I) 


Baliinore.  Md , COUNTV(IES)  Anne  Arundel,  Baltimore,  Carroll,  Harford,  Howard.  Oueen  Annes. 

Baltimore  Ct  M0 


.COUNTY(IFS)  Beaver  Pa 

. COUNTY ( I ES)  Berpen.  Passaic  N) 


I 


Beavar  County .  Pa • , , 

Berye*^' Passaic.  N)  ,  ■   ••< 

Boston.  Ma COUNTY  Bristol  ,  Ma  (PART):  TOWNS  OF  Mansfield.  Norton.  Raynham 

COUNTY  Essex.  Ma  (PART):  TOWNS  OF  tynn,  Lynnfleld.  Nahant .  Saugus 

COUNTY  Middlesex.  Ma  (PART):  TOWNS  ©F  Apton.  Arlington.  Ashland.  Ayer,  Bedford. 

Belmont.  Boxberough.  Burlington,  Cambridge.  Carlisle,  Concprd.  Everett,  Framingham, 

Groton.  Holllston.  Hopkinten.  Hudson,  Lexington.  Lincoln.  Littleton.  Maiden. 

Marlborough.  Maynard.  Medford.  Melrese,  NatTck.  Newton.  North  Readln.  Reading. 

Sherborn.  Shirlev.  SooM»'-vtne.  Steneham.  Stew.  SudtJury.  Townsend.  Wakefield.  Waltham. 

Water ° ow>  .  ■d^idiiu.  weston,  Hllmlnoten,  Winchester,  Woburn 
COUNTY  Norfolk,  Ma  (PART):  TOWNS  OF  Bellingham.  Bralntree.  Brookllne.  Canton.  Cohasset . 

Uedham.  Dover.  Foxborough.  Franklin.  Hplbrook.  Medf letd.  Medway.  Mlllis.  Milton. 

Needham,  Norfolk.  Norwood.  Qulncy,  Randolph,  Sharon.  Stoughton.  Walpolc.  Wellesley. 

Westwood.  Weymouth.  Wrentham 
COUNTY  Plymouth,  Ma  (PART):  TQWNS  OF  CBryfr,    Oyxbury.  Hanever.  Hanson.  Hingham.  Hull. 

Kingston.  Lakevllle.  MarshflelH.  M Itfd I aberowt .  Nortel).  ^e»toreke.  PlyMOUth.  Plympton. 

Rockland.  Soituate 
COUNTY  Suffolk.  Ma  (PART):  TOWNS  QF  Ba$ton.  Chelsea.  Revere.  Winthrop 
COUNTY  Worcester.  M«  (part);  towns  of  JerM".  Bolton.  Harvard.  Hopedale.  Lancast«r, 

Mendon.  Mi  I  ford.  Southborough.  Upton 


v. 


>:rr 


SCHEDULE  C  •  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  OCFINITlbNS  OF.  METROPOL ITAN  AREAS 
- MSA/PKSA-- DEFINITION- 


Boulder-Lbngfflont.  Co.  . .  .* -, . i- COUNTV(  ICS)  Boulder  Co 

Bratoria.  Tk.  ......;...  .'.1 .COUNTV(  lES)  Brazoria  Tk 


Bridgeport -Ml  I  ford.  Ct. 


.Brockton.  Ma. 


iat»lr*#»j 


»  k-t  •  *  •  *  I 


.COUNTY  Falrflald.  Ct  (PART):  TOWNS  OF  Bridgaport.  Easton.  Falrflald.  Monro*.  Shalton. 

Stratford.  Trumbull 
COUNTY  NsM  Havan.  Ct  (PART):  TOWNS  OF  Ansonla.  Baacon  Fall*.  Dtrby.  Mllford,  Qxford. 
■  Saymour 

•COUNTY  Bristol.  Ma  (PART):  TOWNS  OF  EAston    *  v 

COUNTY  Norfolk.  Ma  )PART):  TOWNS  OF  Avon 

COUNTY  Plymouth,  Ma  (PART);  TOWNS  OF  Ablngton.  Brtdgawatar.  Brockton.  East  Brldgaw. 
Hallfan.  Haat  «ridg*w.  wnitman  .  . 


Buffalo.  My :..'.....  j.  V  .y v .  .COUNTVC  ICS )  Cr  la  Ny 

Chicago.  I) .....  .-,...4.  ;.>.-..>...';.........  ,C0UNTV(1ES>  Cook,  Du  Pag*;  Mchanry  11  ' 

Cincinnati.  Oh-Ky^ln.;.; . ..,...; -. .  i . . .  .COUNTV(  lES)  Oaarborn  In;  Boon*.  Campball,  K*nton  Ky:  Clermont.  Haa'ljton,  War  ran  Oh 

Clavaland.  Oh. ................ .i  ........ . COUNTY( I ES)  Cuyahoga.  Caauga.  Lak*.  Madina  Oh 

OalVas.  Tx ,.:...«COUNTY(IES)  Collin.  Oallat,  Danton,  Ellta,  Kaufman.  Rockwad  T» 

banbury.  Ct. ...  ..v .,'...;.;.;.,...,......  .1° ...  .COUNTY  Falrflald,  Ct  (PART):  TOWNS  OF  Bathal.  Brookfiald,  Oanbury,  Nay  Falrflal. 

NaMtown.  Raddlng.  Ridgafiald^  Sherman 
COUNTY  LItchf laid.  Ct  (PART):  TOWNS  OF  Bridgawatar.  Naw  Mil  ford 

Oanver.  Co... ,.  COUNTY(IES)  Adams.  Arapahoa.  Vn'^mr,    Douglas.  Oaf  far  son  Co 

Detroit.  Ml COUNTY(IES)  Lapeer.  Livingston,  Macomb.  Monroe,  Oakland.  St  Clair.  Wayne  Mi 

Fort  Lauderdala-Hol lywood-Pompano  Beach.  Fl .COUNTV( lES)  Broward  Fl 

Fort  Worth-Arlington.  Tk , COUNTY(IES)  Johnson.  Parker.  Tari^ant  Tx 

Gal v*ston-T*xa8  City.  Tx ... .COUNTY( lES)  Ga Weston  Tx 

Gary -Hammond.  In COUNTY(IES)  Lake.  Porter  In  ' 

Hamllton-MiddlatOMn.  Oh COUNTY(  ICS)  Butler  Oh 

Houston.  Tx COUNTY(IES)  Fort  Band.  Harris.  Liberty,  Montgomery.  Waller  Tx 

Jersey  City.  NJ COUNTV(ICS)  Hudson  NJ 

Jollet.  n... COUNTV(  ICS)  Grundy.  Win  II 


Kansas  City,  Mo-Ks. ......... . 


.COUNTY(tES)  Johnson.  Leavenworth,  Miami.  Wyandotte  Ks:  Cass.  Clay,  Jackson.  Lafayette. 
Platte.  Ray  Mo 


Kenosha.  Wl ; .COUNTY(ICS)  Kenosha  Wl 

Lake  County.  II COUNTV(IES)  Lake  II 


IB 

o 


^ 


Z 

o 
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I 
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SCHEDULE  C 
Lilwrence-HaverhM ) ,  Ma-Nh 


CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS 
-  -  -  - -MSA/PMSA 


DEFINITIONS  OF  METROPOLITAN  AREAS 
•; OEFINITION- 


Lora In-E 1 vrls .  Oh. 


-..COUNTY  Essex.  Ma  (PART):  TOWNS  OF  Anicsbury,  Andovar.  Bovforcl.  Georgetown.  rGrov* land, 
Haverhill.  Lawrence.  Merrlmac.  Methuen,  Newbury,  Newouryport.  North  Andove,  Salisbury', 
West  Newbury 
COUNTY  Rockingham.  Nh  (PART);  TOWNS  OF  Atkinson,  Brentwood.  Danville.  Derry, 
East  Ktngsto,  ilampstead,  Kingston.  Newton.  Plalstow,  Salem,  Sandown,  Seabrook, 
Windham  _   ■     f- 


I 


.COUNTY(IES)  Lorain  Oh 


Los  Angeles-Long  Beach.  Ca COUNTY(IES)  Lot  Angeles  Ca  > 

Lowell,  Ma-Nh COUNTY  Middlesex,  Ma  (PART):  TOWNS  OF  Bl  Her  lea.  Chelmsford,  Oracut.  Dunstable.  Lowell, 

Pepperell.  Tewkabury.  Tyngsborough.  <Westford  „■      ■ 

COUNTY  Hillsborough,  Nh  (PART):  TOWNS  OF  Pelham         •  •= 

Miami  -Hialeah.  Fl COUNTY(  lES)  Dade  Fl  '  -.  • 

Middlesex-Somerset-Hunterdon,  Nj .COUNTY( lES)  Hunterdon.  Middlesex.  Somerset  NJ 

Milwaukee,  wt ....J..... COUNTY(IES)  Milwaukee,  Ozaukee,  Washington,  Waukesha  W1 

Minneapol is-St .  Paul,  Mn-Wt COUNTY(IES)  Anoka,  Carver,  Chisago,  Dakota,  Hennepin,  Isanti,  Ramsey,  Scott, 

Washington,  Wright  Mn;  St  Croix  Wl 

Monmoufh- Ocean,  Nj COUNTY(IES)  Monmouth,  Ocean  Nj 

Nashua,  Nh COUNTY  Hillsborough,  Nh  (PART):  TOWNS  OF  Amherst,  Brook  line.  Hoi  lis,  Hudson, 

/  Litchfield,  Merrimack,  Mil  ford.  Mont  Vernon,  Nashua.  Wilton 

COUNTY  Rockingham.  Nh  (PART):  TOWNS  OF  Londonderry 

Nassau-Suffolk,  Ny COUNTY(IES)  Nassau,  Suffolk  Ny 

N«w  York,  Ny CQUNTY(IES)  Bronx,  Kings,  New  York,  Putnam,  Queens,  Richmond,  Rockland  Ny 

Newark.  NJ ,  .COUNT Y(IES)  Essex,  Morris,  Sussex,'  Union  NJ 

Niagara  Falls,  Ny COUNTY(IES)  Niagara  Ny  ""* 

Norwalk.  Ct COUNTY  Fairfield,  Ct  (PART);  TOWNS  OF  Norwalk,  Weston,  Westport,  WHton  ^ 

Oakland,  Ca COUNTY(IES)  Alameda.  Contra  Costa  Ca 

Orange  County,  Ny .COUNTY(  l^S)  Orange  Ny 

Oxnard- Ventura,  Ca COUNTY(  JES)  Ventura  Ca 

Philadelphia,  Pa-Nl COUNTY(IES)  Burlington,  Camden.  Gloucester  NJ :  Bucks.  Chester,  Delaware.  Montgomery, 

Ph 1 1 ade I ph 1 a  Pa 

PI  ttsburgh,.  Pa .i.... .  .  .  COUNTY  ( lES  )  Alleghany.  Fayette.  Washington:  Westmoreland  Pa 

Portland.  Or .' COUNTY(IES)  Clackamas.  Multnomah.  Washington,  Yamhill  Or 

Racine.  Wi COUNTY  (US)  Racine  Wi 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS 
MSA/PMSA 


DEFINITIONS  OF  METROPOLITAN  AREAS 
-nEFINITION- 


RWerslde-San  Bernirdlno,  Ca COUNTVdES)  Riverside.  San  Bemad «n  Ca  -         ■ 

St  Louis  Mo- II      .COUNTY(IES)  CHnton,  Jersey,  Madison,  Monroe,  St  CJalr  II:  Franklin.  Jefferson. 

St  Charles,  St  Louis.  St  Loulsclty  Mo 

Salem-Gloucester  Ma   COUNTY  Essex.  Ma  (PART):  TOWNS  OF  Beverly,  Danvers.  Essex,  Gloucester.  Hamilton, 

Ipswich,  Manchester.  Marblehead.  MIddleton.  Peabody.  Rockport.  Rowley.  Salem. 
Swampscott.  Topsfield,  Wenham 


San  Diego.  Ca COUNTY(  lES)  San  Diego  Ca 

San  Francisco.  Ca .COUNTY(  lES)  Mar  in.  San  Franc  I  sc,  San  Mateo  Ca 

San  Jose.  Ca , COUNTY(IES)  Santa  Claj-a  Ca  -,       -■.:■■-' 

Santa  Cruz.  Ca COUNTY!  lES)  Santa  Cru7  Ca  ,        ' 

Santa  Rosa-Petaluma,  Ca COUNTY!  I ES)  Sonoma  Ca 

Seattle.  Wa COUNTY ( I ES)  King.  Snohomish  Wa 

Stamford.  Ct COUNTY  Fairfield.  Ct  (PART).  TOWNS  OF  Darlen.  Greenwich.  New  Canaan.  Stamford 

Tacoma.  Wa COUNTY(IES)  Pierce  Wa 

Trenton,  NJ COUNTYdES)  Mercer  NJ 

Vallejo-Fairf  leld-Napa.  Ca .COUNTYdES )  Napa.  Solano  Ca 

Vancouver,  Wa , COUNTYdES)  Clark  Wa 

Vlneland-Mlllvi  lle-Bridgeton,  NJ COUNTY(IES)  Cumberland  N  J 

Washington,  Dc-Md-Va COUNTYdES)  Washington  Dc:  Calvert,  Charles,  Frederick,  -columbla(u) ,  Montgomery, 

Prince  Georg  Md:  Arlington,  Fairfax,  Loudoun,  Prlncewillle.  Stafford.  Alexandria. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  816  and  817 
RIN  1029-AB33 

Surface  Coal  Mining  and  Reclamation 
Operations;  Underground  Mining 
Activities;  Temporary  Cessation  of 
Operations 

AacNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  EnfoVcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  (DOI) 
proposes  to  amend  its  regulations 
governing  surface  coal  mining  and 
reclamation  operations  and 
underground  mining  activities  that  cease 
operations  on  a  temporary  basis  under 
an  approved  permit.  The  proposed  rule 
would  require  that  before  temporarily 
ceasing  surface  or  underground  coal 
mining  operations  for  a  period  of  more 
than  30  days  under  an  approved  permit 
or  portion(s)  thereof,  a  permittee  would 
first  be  required  to  submit  an 
application  to  the  regulatory  authority 
for  approval.  The  proposed  rule 
establishes  minimum  information 
requirements  for  applications;  criteria 
and  a  time  limit  for  the  regulatory 
authority's  decision  to  approve  or 
disapprove  applications;  pre-approval 
inspections  to  determine  compliance 
with  the  regulatory  program;  and 
procedures  for  review  of  temporary 
cessation  status  at  periodic  intervals. 
This  ruJe  is  fiecessary  to  ensure  that 
reclamation  of  mined  land  is  not 
unnecessarily  delayed,  that  any 
operation  for  which  temporary  cessation 
is  being  requested  is  in  compliance  with 
apphcable  environmental  performance 
standards,  and  to  ensure  that  hazards  to 
the  public  health  and  safety  will  be 
eliminated  during  the  period  of 
temporary  cessation. 
OATCS:  Written  comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  eastern  time 
on  January  27, 1992. 

PuNic  Hearings:  Upon  request.  OSM 
will  hold  a  public  hearing  on  the 
proposed  rule  in  Washington.  DC  at  9:30 
a.m.  local  time  on  fanuary  20. 1991. 
Upon  request.  OSM  will  also  hold  public 
hearings  in  the  States  of  Georgia.  Idaho, 
Massachusetts.  Michigan.  North 
Carolina.  Oregon.  Rhode  Island.  South 
Dal(ota,  Tennessee,  and  Washington  at 
times  and  dates  to  be  announced  prior 
to  any  requested  hearings.  OSM  will 
accept  requests  for  public  hearings  until 


5  p.m.  eastern  time  on  December  26, 
1991.  Individuals  wishing  to  attend,  but 
not  testify  at  any  hearing  should  contact 
the  person  identified  under  "fOM 
FURTHER  INFORMATION  CONTACT  " 
beforehand  to  verify  that  the  hearing 
will  be  held. 

ADDRESSES:  Written  comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  5131. 1100 
L  Street.  NW..  Washington  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  S131-L, 
1951  Constitution  Avenue  NW., 
Washington  DC  20240. 

Public  hearings:  Department  of  the 
Interior  Auditorium.  18th  and  C  Streets 
NW.,  Washington  DC.  The  addresses  for 
any  hearings  scheduled  in  the  States  of 
Georgia,  Idaho.  Massachusetts. 
Michigan.  North  Carolina.  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington  will  be  announced 
prior  to  the  hearings. 

Request  for  public  hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 
"FOR  FURTHER  tNFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Stocker.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240;  Telephone:  202-206-2550 
(Commercial),  266-2550  (FTS). 

SUPPt^MENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  the  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  "AOORESSEt").  Comments  received 
after  the  close  of  the  comment  period  or 
delivered  to  addresses  other  than  those 
listed  above  (see  "DATES ')  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rule  on  request  only.  The  time, 
date  and  address  scheduled  for  the 
hearing  in  Washington.  DC,  are 
previously  specified  in  this  notice  (see 
"DATES"  and  ADDRESSES ').  The  times, 
dates  and  addresses  for  hearings  in 
other  locations  have  not  yet  been 


scheduled,  but  will  be  announced  in  the 
Federal  Register  at  least  7  days  prior  lo 
any  hearings  which  are  held  at  these 
locations. 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.*8tocker  (see  "FOR 
FURTHER  INFORMATION  CONTACT")  either 
orally  or  in  writing  of  the  desired 
hearing  location  by  5  p.m.  eastern  time 
(December  26, 1991.)  If  no  one  has 
contacted  Mr.  Stocker  to  express  an 
interest  in  participating  in  a  hearing  at  a 
given  location  by  the  end  of  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  expresses  an  interest,  a  public 
meeting  rather  than  a  hearing  may  be 
held  and  the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber  a 
ensure  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  a 
hearing  provide  the  transcriber  with  a 
copy  of  their  testimony.  To  assist  OSM 
in  preparing  appropriate  questions,  OSM 
also  request  that  persons  who  plan  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  "ADDRESSES") 
an  advance  copy  of  their  testimony. 

II.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act) 
establishes  various  requirements 
designed  to  protect  the  environment  and 
the  health  and  safety  of  the  public  from 
the  adverse  effects  of  surface  coal 
mining  operations  and  underground 
mining  activities.  To  ensure  these 
reqiiirements  would  continue  to  be  met ' 
during  periods  of  inactivity  when 
surface  or  underground  coal  mining  and 
reclamation  operations  cease  on  a 
temporary  basis,  OSM  promulgated 
rules  at  30  CFR  816.131  for  surface  coal 
mining  and  reclamation  operations,  and 
at  30  CFTl  817.131  for  underground 
mining  and  reclamation  activities.  44  PR 
15414  and  15441  (March  13, 1979).  Both 
rules  are  substantially  identical.  They 
require  an  operator  to  advise  the 
regulatory  authority  of  his  intentions  to 
temporarily  cease  operations  by 
submitting  a  brief  closure  plan  and  to 
eliminate  safety  hazards  and  assure 
continued  environmental  protection  at 
the  site. 

Approximately  1,140  operations,  or 
over  seven  percent,  of  all  surface  and 
underground  mining  operations 
currently  are  in  temporary  cessation 
status.  The  effect  of  temporarily  ceasing 
a  surface  or  underground  coal  mining 
and  recalmation  operation  is  that  there 
will  be  a  delay  in  the  mining  schedule 


specified  under  the  approved  permit  and 
a  corresponding  delay  in  the 
reclamation  of  any  open  pits,  spoil  piles, 
roads,  or  other  disturbed  areas  that  will 
be  necessary  to  facilitate  the  resumption 
of  mining  activities.  Consequently,  ijie 
environment  and  the  public  are  exposed 
to  the  effects  of  surface  or  underground 
mining  for  longer  periods  of  time  than 
originally  planned  and  there  will  be  a 
/delay  in  achieving  the  postmining  land 
use.  Operations  which  are  not  in 
temporary  cessation  status  are  required 
by  applicable  Federal  or  State 
regulations  to  follow  the  mining 
schedules  specified  in  the  approved 
permits,  and  to  reclaim  mined  areas 
contemporaneously  with  the  active 
mining  operations.  Reclamation  is 
normally  required  to  be  in  accordance 
with  speeific  time  and  distance  criteria 
established  by  regualtion  or  the 
approved  permit.  Also,  operations  in 
temporary  cessation  status  are  eligible 
under  30  CFR  642.11  for  a  reduction  in 
the  number  of  minimum  inspections 
required  to  be  conducted  by  the 
regulatory  authority  each  year.  ° 
Inspections  may  be  reduced  from  one 
complete  inspection  per  calendar 
quarter  and  an  average  of  one  partial 
inspection  per  month  required  for  active 
operations,  to  one  complete  inspection 
per  calendar  quarter. 

In  promulgating  the  existing  rules, 
OSM  recognized  that  temporary 
cessation  of  operations  is  relatively 
common  and  is  sometimes  necessary 
due  to  the  nature  of  the  coal  mining 
business  and  the  coal  market  itself. 
Moreover,  section  51S(bKl)  of  the  Act 
requires  surface  coal  mining  and 
reclamation  operations  to  be  conducted 
"so  as  to  maximize  the  utilization  and 
conservation  of  the  solid  fuel  resource 
being  recovered  so  that  reaffecting  the 
iandjn  the  future  through  surface  coal 
mining  may  be  minimized."  Under  this 
performance  standard  if  an  operator 
cannot  comply  with  a  mining  and 
reclamation  schedule  for  legitimate 
business  reasons,  it  would  make  no 
sense  to  require  the  closing  and 
reclamation  of  the  uncompleted  mining 
operation  when  closing  would 
economically  preclude  future  recovery 
of  remaining  coal  reserves  or  would 
require  substantial  redisturbance  of 
reclaimed  land  in  order  to  reopen 
operations.  While  these  views  have  not 
changed,  OSM  believes  that  the  existing 
rules  need  to  be  revised  to  prevent 
potential  misapplication  or  abuse.  This 
conclusion  is  based  on  concerns 
identified  by  OSM  during  ten  years  of 
experience  in  implementing  these  rules 
in  Slates  with  Fedel-al  regulatory 
programs  and  in  overseeing  the 


implementation  of  analogous  rules  in 
regulatory  programs  administered  by 
States. 

OSM's  concerns  with  the  existing 
rules  center  on  the  absence  of  a  formal 
process  by  which  an  operator  must 
obtain  regulatory  authority  approval  of 
an  application  for  temporary  cessation 
based  on  relevant  information,  and  on 
the  absence  of  evaluative  criteria 
guiding  the  decision  to  approve  or 
disapprove  an  application.  Under  the 
existing  rules,  the  operator  need  only 
submit  to  the  regulatory  authority  a 
notice  of  intent  that  mining  operations 
will  cease  for  a  period  of  more  than 
twenty  days.  The  notice  of  intent 
requires  minimal  information  such  as  a 
statement  of  the  exact  number  of  acres 
that  have  been  affected  under  the 
permit  the  extent  and  type  of 
reclamation  that  will  have  been 
accomplished  on  those  areas,  and 
identification  of  backfilling,  regarding, 
revegetation,  environmental  monitoring 
and  water  treatment  activities  that  will 
continue  during  the  temporary  cessation. 

Although  the  preamble  to  the  1979 
rules  indicated  that  the  notice  of  intent 
filed  by  the  operator  was  subject  to 
modification  by  the  regulatory  authority, 
neither  the  preamble  nor  the  rules 
specify  the  standards  by  which  a  notice 
of  intent  must  be  evaluated  or  whether 
the  regulatory  authority  may  deny 
temporary  cessation  status  upon  finding 
that  there  is  not  a  legitimate  need,  that 
environmental  or  public  safety 
protection  measures  proposed  during 
temporary  cessation  are  not  adequate, 
or  that  the  operation  is  not  in 
compliance  with  all  requirements  of  the 
regulatory  program  and  the  approved 
permit.  Indeed,  the  question  of  whether 
temporary  cessation  of  operations  is  a 
right  of  the  operator  initiated  by  merely 
filing  a  notice  of  intent  with  the 
regulatory  authority,  and  the  question  of 
the  regulatory  authority's  role  in 
administering  the  exiting  rules  are 
problematic  because  those  questions 
may  result  in  misapplication  of  the 
existing  rules  or  lead  to  inconsistent 
application  among  the  various 
regulatory  authorities.  The  more  specific 
concerns  arising  from  the  lack  of  a 
formal  application  and  approval  process 
are  presented  below. 

(1)  The  existing  rules  do  not  require 
an  operator  to  provide  the  reasons  for 
proposed  temporary  cessation  of 
operations  so  that  the  regulatory 
authority  may  evaluate  the  merits  of 
those  reasons.  While  OSM  believes  that 
it  should  avoid  interfering  with 
legitimate  business  decisions  of  coal 
operators  to  temporarily  cease 
operations,  it  also  believes  that  a 


regulatory  authority  must  evaluate  the 
merits  of  the  reasons  for  a  temporary 
cessation  as  necessary  to  ensure  that 
postponement  of  reclamation  which  is 
incidental  to  temporary  cessation  of 
operations  does  not  occur  for  reasons 
which  are  unrelated  to  legitimate 
business  needs  and  that  each  term 
proposed  for  temporary  cessation  of 
reclamation  is  commensurate  with  the 
particular  business  reasons  and  needs 
for  cessation  of  operations.  Although  it 
may  be  impractical  to  identify  every 
valid  reason  for  temporarily  ceasing 
operations  beyond  30  days,  OSM 
believes  that  regulatory  authorities 
should  be  provided  guidance  at  least  in 
the  form  of  examples  of  reasons  il  does 
consider  valid. 

(2)  The  existing  rules  do  not  require 
an  operator  to  submit  information 
concerning  the  extent  of  the  remaining 
coal  reserves  which  will  be  recovered 
upon  the  resumption  of  mining,  nor  is 
the  regulatory  authority  specifically 
required  to  determine  if  remaining 
reserves  are  sufficient  to  warrant 
temporary  cessation.  The  entire  concept 
of  temporary  cessation  is  predicated  on 
the  fact  that  mining  and  rf  clamation 
operations  will  resume  and.  therefore, 
economically  viable  coal  reserves  are 
necessary  to  gain  or  continue  such 
status.  To  allow  temporary  cessation 
without  a  finding  that  economically 
viable  coal  reserves  remain  to  be  mined 
would  amount  to  nothing  more  than  a 
postponement  of  the  requirement  that 
mined  land  be  reclaimed 
contemporaneous  with  mining. 

(3)  While  the  existing  rules  provide 
that  an  operator  in  temporary  cessation 
status  must  effectively  secure  surface 
facilities,  there  is  no  requirement  for  the 
operator  to  submit  a  plan  addressing 
this  requirement  or  a  requirement  for  the 
regulatory  authority  to  evaluate  the 
effectiveness  of  the  operator's  ntethods. 
Since  the  protection  of  the  public  health 
and  safety  from  hazards  created  by 
mining  operations  is  one  of  the  main 
purposes  of  the  Act,  OSM  believes  this 
aspect  of  temporary  cessation  deserves 
careful  consideration. 

(4)  The  existing  rules  do  not  require  a 
finding  that  an  operator  is  in  compliance 
with  all  requirements  of  the  regulatory 
program  and  the  approved  permit  before 
temporarily  ceasing  operations.  Such  a 
finding  is  particularly  important  with 
respect  to  contemporaneous 
reclamation.  OSM  believes  that 
temporary  cessation  status  should  be 
considered  a  benefit  which  an  operator 
may  be  granted  only  when  it  is 
demonstrated  that  reclamation  is  fully 
current  with  mining  operations  and 
either  there  are  no  unabated  violations 
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or  the  operator  is  in  the  prooess  of 
abating  any  violation  to  the  satisfaction 
of  the  regulatory  authority.  OSM  further 
believes  that  any  compliance  finding 
should  be  coupled  with  a  field 
inspection  in  order  to  verify  the  extent 
to  which  an  operation  is  in  compliance 
with  all  applicable  regalatory 
requirements  and  to  effsure  that  those 
areas  which  mxist  be  left  unreclaimed  to 
facilitate  the  resumption  of  mining  are 
mininuzed. 

(5)  The  existing  regulations  do  not 
require  the  regniatory  authority  to 
reevaluate  the  adequacy  of  the  amount 
of  bond  filed  with  a  permit  before,  or 
periodicaHy  duritrg.  temporary 
cessation.  Without  such  a  reevaiuafion 
it  is  possible  that  an  operation  could 
remain  in  temporary  cessation  status  for 
several  years  during  which  time  the 
value  of  the  original  bond  may  have 
substantially  deflated  to  the  point  that  it 
is  no  longer  adequate  to  cover  the  cost 
of  reclamation  if  it  were  to  be  performed 
by  the  'egulatory  authority  rn  the  event 
of  bond  forfeiture.  Reevaluation  of  the 
bond  both  befsre  temporary  cessation 
begins,  and  periodically  thereafter,  is 
particularly  important  considering  that 
many  operators  temporarily  cease 
operations  for  financial  reasom.  the 
nature  or  extent  of  which  is  unknown  to 
the  regulatory  authority. 

(6)  The  existing  regulations  do  not 
provide  for  periodic  rerjew  of  those 
operations  in  temporary  cessation 
status.  The  average  term  that  an 
operation  is  in  temporary  cessation  is 
2.3  years,  but  can  range  up  to  five  years 
or  more.  There  currently  is  no  assarance 
that  once  an  operation  enters  temporary 
cessation  status,  it  remains  qualified  for 
that  status.  Without  some  periodic 
»eview  to  validate  the  justification  for 
continued  temporary  cessation,  the 
potential  exists  for  reclamation  to  be 
delayed  indefinitely  for  i^asons 
unrelated  to  legitimate  bostness  needs. 
This  would  violate  the  requirement  at  30 
CFR  n&100/817.iao  that  reclamation 
efforts  proceed  as  contemporaneously 
as  practicable  with  mining  operatioRS. 

(7)  The  existing  rules  do  not  specify 
under  what  conditions  temporary 
cessation  will  terminate  and  thus, 
reinstate  the  operator's  obligation  to 
resume  mining  and  reclamation 
operations  to  completion.  The  lack  of 
such  a  provision  could  result  in 
operations  which  intermittently  resume 
mining  for  brief  periods  of  time  while 
delaying  reclamation  under  the  umbi«ila 
of  temporary  cessation  status.  Or.  the 
lack  of  such  a  provision  could  allow 
temporary  cessation  status  to  continue 
even  though  a  permit  has  expired  due  to 
the  OfWf aim's  failure  to  submit  an 
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application  for  permit  renewal  at  least 
120  days  prior  to  expiration  of  the 
existing  permit  term  in  accordance  with 
30  CFR  774.15. 

III.  Discussion  of  Proposed  Rule 

Since  the  revisions  being  proposed  for 
surface  mines  under  30  CFR  81&131  are 
substantially  identical  to  those  proposed 
for  underground  mining  activities  under 
30  CFR  817.131.  they  will  be  presented 
together  for  ease  of  discussion.  Any 
signiBcant  di^erences  will  be  noted. 

Sections  816.10/817. 10~lnformation 
Cotlection 

The  proposed  rule  would  revise 
existing  SS  816.10/817.10.  Those  sections 
contain  a  list  of  the  existing  infonnation 
collection  requirements  in  parts  816  and 
817  and  also  the  OMB  clearance  number 
indicating  OMB  approval  of  the 
information  collection  requirements.  The 
proposed  revision  would  update  the  list 
of  sections  containing  informs  tioo 
collection  requirements  by  including  the 
new  requirements  contained  in  this 
proposed  rule.  In  addition,  the  proposed 
revision  would  list  the  estimated 
reporting  burden  per  respondent  for 
complying  with  the  iaformation 
collection  requirements  contained  in 
part  816/817  and  would  list  the 
addresses  for  OSM  and  OMB  where 
comments  on  the  infonnation  collection 
requirements  contained  in  parts  816/817 
may  be  sent. 

Sections  81&131fajft)/817.131fa)tl) 

Proposed  paragraph  (a)(1)  would 
require  that  before  temporarily  ceasing 
surface  or  underground  coal  mining 
operations  for  a  period  of  more  than  30 
days  under  an  approved  permit  or 
portion(s)  thereof,  a  permittee  would 
First  be  required  to  submit  a  complete 
application  to  the  regulatory  authority 
for  approval.  The  option  of  obtaining 
temporary  cessation  for  only  a 
designated  portion{s)  within  an 
approved  permit  has  been  included  to 
address  situations  where  it  is  often 
necessary  to  temporarily  cease  only 
certain  working  areas  within  a  permit 
area  due  to  a  change  in  the  demand  or 
market  conditions  associated  with  one 
or  multiple  coal  seams.  Once  a  complete 
application  is  submitted  and  accepted 
by  the  regulatory  authority,  the 
applicant  may  temporarily  cease 
operations  while  the  regulatory 
authority  is  processing  the  application  in 
accordance  with  paragraphs  (c)  and  (d) 
of  the  proposed  rule.  Rnally.  the 
requirement  under  this  paragraph  to 
submit  an  application  prior  to  temporary' 
cessation  for  more  than  30  daj-s  would 
not  apply  where  temporary  cessation  Is 
planned  en  a  regular  basis  in 


accordance  with  a  specified  schedule 
approved  in  the  permit.  This  would 
accommodate  operations  which 
regularly  cease  on  a  temporary  basis 
due  to  weather  coiidilions  or  other 
factors  known  in  advance. 

Sections  818. 131(a)(2)/817. 131folf2/ 

This  paragraph  states  that  temporary 
cessation  status  does  not  relieve  an 
operator  from  the  ubhgalions  to  comply 
with  all  requirements  of  the  regulatory 
program  and  the  approved  permit 
During  the  term  of  temporary  cessation 
the  operator  would  be  required  to 
continue  environmental  monitoring  and 
maintenance  activities,  continue 
submission  of  required  certifications 
and  reports,  continue  completion  of 
successive  phases  of  reclamation,  and 
abate  any  violations.  The  regulatory 
authority  would  be  required  to  continu** 
conducting  the  minimum  number  of 
required  complete  inspections,  one  per 
calendar  quarter,  and  issue  enforcemen' 
actions  for  any  violations  observed    • 
during  those  inspections. 

Sections  816.  t31(aH3)/817. 131(0  H3I 

Proposed  paragraph  (a](3]  would 
establish  a  60-day  time  limit  within 
which  permittees  of  operations  that  are 
in  temporary  cessation  on  the  effective 
date  of  this  rule  must  apply  for  approval 
of  temporary  cessation  under 
S9  816.131  (b)/817.131{b).  If  temporal^ 
cessation  of  such  operations  is  . 
anticipated  to  continue  more  than  60 
days  after  the  effective  date  of  the  ruk 
The  time  limit  would  expire  60  days 
after  the  effective  date  of  this  rule  foi 
operations  within  Federal  program 
States  or  on  Indian  Lands,  or  in  the  case 
of  operations  in  primacy  States.  60  days 
after  the  date  that  the  State  program 
counterpart  to  this  rule  is  effective  undei 
the  State  program.  Operations  which  fail 
to  apply  within  the  60  day  period  would 
be  required  to  either  immediately 
resume  mining  and  reclamation 
operations  or  begin  and  complete  final 
reclamation.  OSM  believes  that  this 
approach  is  both  a  reasonable  and 
practical  means  of  bringing  existing 
operations  into  compliance  with  the 
provisions  of  the  rule.  Without  such  a 
provision,  there  could  be  hundreds  of 
Qperations  remaining  in  temporary 
cessation  indefinitely  without  the  added 
protection  and  safeguards  afforded  by 
this  rule.  Once  a  complete  application  is 
submitted  within  the  required  time 
period,  the  permittee  may  continue  in 
temporary  cessation  status  while  the 
regulatory  anthority  Is  processing  the 
application. 


Federal  Ragigter  /  Vol.  56.  No.  226  /  Tuesday.  November  2a  1991  /  Proposed  Rules  eOOlS 


Sections  8J6.131(b)/817.131(b) 

Prdposed  paragraph  (b)  establishes 
the  following  minimum  information 
requirements  for  an  application  to 
temporarily  cease  operations. 

(1)  Proposed  S I  816.131(b)(1)/ 
ei7.131(b)(l)  would  require  basic 
information  concerning  the  applicant's 
name,  address,  telephone  numb»  and 
would  also  require  similar  information 
for  any  operator  or  other  representative 
who  will  be  responsible  for  safety, 
maintenance,  and  environmental 
monitoring  of  the  permit  area  during  the 
period  of  temporary  cessation. 

(2)  Proposed  8S  616.131(b)(2)/ 
817.131(b)(2)  would  require,  for  each 
permit  area  or  portion  thereof  in  which 
temporary  cessation  is  proposed,  an 
explanation  of  the  reasons  temporary 
cessation  is  being  requested  and  the 
anticipated  period  of  time  in  which 
operations  will  remain  in  temporary 
cessation  status.  Examples  of  reasons 
that  would  be  considered  valid  for 
temporary  cessation  beyond  30  days  are 
found  below  under  the  discussion  of 

SI  B16.131(d)/817.13l(d). 

(3)  Proposed  1 1 61^131(b)(3)/ 
817.131(b)(3)  would  require  a  description 
of  the  methods  which  will  be  employed 
to  effectively  secure  surface  facilities 
against  hazard  to  the  public  health  and 
safety  and  the  methods  to  be  employed 
to  restrict  public  access  to  the  permit 
area  during  the  period  of  temporary 
cessation.  The  applicant  would  need  to 
identify  all  surface  facilities  and 
describe  the  methods  proposed  to  secure 
each.  In  many  cases,  effectively 
restricting  all  access  roads  to  tfie 
operation  at  ^mictions  with  public  roads 
by  use  of  locked  gates,  cables,  or 
barricades  may  alone  be  adequate  to 
ensure  against  hazards  to  the  public. 

(4)  Proposed  h\  816.131(b)(4)/ 
B17.l3l(b)(4)  would  require  a  description 
of  the  environmental  monitoring  and 
maintenance  activities  which  will 
continue  during  the  period  of  temporary 
cessation.  This  would  include  activities 
such  as  water  sampling  and  water 
quality  reporting,  maintenance  and 
resupply  of  effluent  treatment  facilities 
and  maintenance  of  erosion  and 
sediment  control  structures. 

(5)  Proposed  1 617.131(b)(5)  would,  for 
underground  mines,  require  a 
description  of  the  methods  to  be 
employed  to  effectively  support 
maintain,  and  restrict  entry  into  all 
surface  access  to  underground  mines. 
Since  nfost  surface  access  openings  tO 
underground  mines  are  normally 
required  for  the  overall  operation  of  the 
mine  once  production  resumes,  sealing 
of  underground  access  openings  would 
not  normally  be  required. 


(6)  Proposed  (S  ei6.131(b)(5)/ 
B17.131(b)(6)  would  require  a  description 
of  the  types  of  equipment  which  will  be 
made  readily  available  for  use  when 
necessary  to  perform  maintenance, 
reclamation,  or  violation  abatement 
work.  While  the  proposed  rule  does  not 
impose  a  mandatory  requirement  that 
suitable  equipment  remain  on  site,  it  is 
important  that  the  regulatory  authority 
be  assured  that  suitable  equipment  will 
either  be  present  or  can  be  moved  onto 
the  operation  without  any  significant 
delays  in  order  to  meet  progressive 
reclamation  schedules  and  promptly 
abate  any  violations. 

(7)  Proposed  §S  816.131(b)(6)/ 
817.131(b)(7)  would  require  the  permittee 
to  include  a  certified  map  showing 
certain  information  necessary  to  assist 
the  regulatory  authority  in  evaluating 
the  merits  of  the  application  for 
temporary  cessation.  Paragraph  (i) 
would  require  the  map  to  show  the 
location  and  extent  of  the  remaining 
coal  reserves  authorized  for  recovery 
under  the  approved  permit  where 
surface  or  underground  mining 
operations  will  resume  upon  termination 
of  temporary  cessation.  Paragraph  (ii) 
would  require  the  map  to  show  the 
location  and  extent  of  all  excavations, 
highwalls,  spoil  piles,  excess  spoil  or 
waste  disposal  structures,  roads,  or 
other  disturbed  areas  which  will  not  be 
backfilled,  graded,  or  otherwise 
reclaimed  during  the  period  of 
temporary  cessation.  These  would  be 
areas  for  which  a  delay  in  meeting  the 
standards  for  contemporaneous 
reclamation  under  30  CFR  816.100/ 
817.100  would  be  necessary  because 
they  will  be  required  to  facilitate 
resumption  of  mining  operations. 
Paragraph  (iii)  would  require  the  map  to 
show  the  location  and  extent  of  all  areas 
which  have  been  backfilled  and  graded 
and  those  which  have  been  topsoiled 
and  revegetated. 

(8)  Proposed  |i  816.131(bK7)/ 
617.131(b)(8)  would  require  the  permittee 
to  list  all  outstanding  Slate  and  Federal 
notices  of  violation  and  cessation  orders 
pertaining  to  environmental  protection 
incurred  in  connection  with  the  permit 
for  which  temporary  cessation  is  being 
requested.  For  each  notice  or  order 
listed,  the  permittee  must  explain 
whether  an  administrative  or  judicial 
appeal  has  been  filed  and  is  currently 
pending  or  whether  actions  are  currently 
underway  to  abate  the  violations  within 
the  time  prescribed  in  the  notice  or 
order.  This  information  is  necessary  for 
the  regulatory  authority  to  assess  the 
degree  of  compliance  of  the  operation 
and  determine  whether  the  permittee  is 
abating  any  outstanding  violations  to 


the  satisfaction  of  the  regulatory 
authority. 

(9)  Proposed  |i  816.131(b)(8)/ 
817.131(b)(9)  would  require  the  permittee 
to  provide  a  current  estimate  of  the  cost' 
to  reclaim  the  affected  area  in 
accordance  with  the  reclamation  plan 
approved  in  the  permit.  This  information 
is  necessary  to  assist  the  regulatory 
authority  in  evaluating  whether  the   '  '.' 
amount  of  bond  filed  with  the  permit  )s 
adequate  at  current  costs  in  the  event  of 
forfeiture.  ,     . 

Sections  816.131(c)/817.13t(c) 

This  paragraph  requires  the.regulatoty 
authority  to  conduct  an  inspection  of  the 
permit  area  for  which  temporary 
cessation  is  being  requested  after 
receipt  of  an  administratively  complete 
application,  but  prior  to  making  a 
decision  to  approve  or  disapprove  an 
application.  The  purpose  of  the 
inspection  is  to  evaluate  the  accuracy  of 
tl^  information  submitted  in  the 
application  and  map(s).  evaluate  the 
effectiveness  of  methods  proposed  to 
secure  facilities  against  hazards,  to  the 
public  health  and  safety,  evaluate  the 
extent  to  which  the  entire  operation  is  in 
compliance  with  all  applicable 
performance  standards  and  permit 
conditions,  and  to  evaluate  the.degree  of 
progress  in  abating  any  outstanding 
vioUitiom.   .  • 

Sections  81B.m(d)/8t7.i31(d)    : 

Proposed  paragraph  (d)  sets  forth  the 
minimum  criteria  by  which  the    . 
regulatory  authority  must  evaluate  an 
application  for  temporary  cessaiioa    . 
Temporary  cessation  shall  be  approved 
only  if  the  regulatory  authority  finds  in 
writing  that  all  the  criteria  have  been 
met  The  regulatory  authority's  written 
finding  would  need  to  address  each.of 
the  criteria  separately  rather  than 
addressing  them  summarily.        ..  .. 

(1)  Proposed  H  816.131(d)(1)/  • 
617.131(d)(1)  would  require  the 
regulatory  authority  to  find  that  the 
applicant  has  demonstrated  that  o  valid 
need  exists  for  ceasing  surface  or 
underground  mining  and  reclamation 
operations  on  a  temporary  basis  for 
more  than  30  days  and  that  the  time 
period  proposed  for  temporary  cessation 
is  consistent  with  that  need.  To  guide 
the  regultttory  authority  in  making  this 
finding  without  unreasonably  intruding 
on  the  legitimate  business  decisions  of 
coal  operators,  six  examples  of  valid 
reasons  for  temporary  cessation  beyond 
30  days  are  proposed.  Those  examples 
include,  but  are  not  limited  to,  adverse 
coal  market  conditions:  labor  disputes; 
unusual  weather  conditions  or 
catastrophes:  major  equipment 
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breakdowns;  transfer,  sale  or 
assignment  of  mining  rights:  or 
temporary  mine  closure  orders  issoed  by 
other  regulatory  agencies.  While  these 
examples  represent  the  most  common 
reasons  encountered  by  OSM  for 
temporary  cessation  of  operations 
beyond  30  days,  the  regulatory  authority 
may  accept  other  reasons  on  a  case-by- 
case  basis  provided  it  is  satisfied  that 
such  reasons  are  related  to  a  legitimate 
business  need  and  that  reclamation  will 
not  be  unnecessarily  deferred.  OSM  is 
specifically  requesting  public  comments 
concerning  the  examples  being 
proposed,  examples  of  other  valid 
reasons  vvhiuh  should  be  included,  or 
examples  of  reasons  which  should  not 
be  considered  valid. 

(2)  Proposed  §§  816.131(d)(2)/ 
817.131(d)(2)  would  require  the 
regulatory  authority  to  find  that  there  is 
a  reasonable  presumption  that  surface 
or  underground  raining  operations  can 
profitably  resume  based  on  information 
submitted  by  the  applicant  concerning 
the  extent,  thickness,  elevation,  and 
quality  of  the  remaining  coal  reserves 
authorized  for  recovery  under  the 
approved  permit.  This  provision  is 
intended  to  ensure  that  minable  reserves 
remain  and  that  circumstances  have  not 
changed  at  the  operation  which  would 
affect  future  recovery  of  remaining 
reserves. 

(3)  Proposed  §S  816.131(d)(3)/ 
817.131(d)  would  require  die  regulatory 
authority  to  find  that  the  methods 
proposed  by  the  applicant  for  securing 
surface  facilities  and  restricting  access 
to  the  operation  will  be  effective  in 
preventing  hazards  to  the  health  and 
safety  of  the  public  during  the  period  of 
temporary  cessation. 

(4)  Proposed  §§  816.131(J)(4)/ 
817.131(d)(1)  would  require  a  finding 
that  backfilling  grading,  topsoiling.  and 
revegetation  are  contemporaneous  with 
mining  operations  as  required  under  the 
approved  regulatory  program  and 
permit,  except  in  those  areas  specifically 
designated  on  the  application  map  for 
which  a  delay  in  meeting  such  standards 
is  necessary  to  facilitate  the  resumption 
of  mining  operations.  During  the 
inspection  of  the  operation  under 
paragraph  (c)  of  the  proposed  rule,  the 
regulatory  authority  would  be 
responsible  for  verifying  the  accuracy  of 
those  areas  designated  for  the 
reclamation  exception  in  order  to  ensure 
such  areas  are  kept  to  the  minimum" 
necessary  to  facilitate  the  resumption  of 
mining  operations. 

(5)  Proposed  S§  818.131(dM5)/ 
817.131(dK5)  would  require  the 
regulatory  authority  to  conduct  a 
reevaluation  of  the  performance  bond  in 
accordance  with  30  CFR  800.15  to  ensure 


that  the  amount  of  bond  the  applicant 
currently  has  filed  with  the  permit  is 
sufficient  under  the  regulatory  program 
to  complete  the  reclamation  plan  if  the 
remaining  work  had  to  be  performed  by 
the  regulatory  authority  in  the  event  of 
forfeiture. 

(6)  Proposed  9i  816.131(d)(6)/ 
817.131(d)(6)  would  require  the 
regulatory  authority  to  review  any 
outstanding  notices  of  violation  or 
cessation  orders  pertaining  to 
environmental  protection  incurred  in 
connection  with  the  permit  for  which 
temporary  cessation  is  being  requested. 
The  regulatory  authority  must  find  that 
any  such  notices  or  orders  are  either 
stayed  pursuant  to  an  administrative  or 
judicial  appeal  proceeding  or  are  in  the 
process  of  being  abated  to  the 
satisfaction  of  the  appropriate 
regulatory  authority. 

(7)  Proposed  SS  816.131(d)(7)/ 
817.131(d)(7)  would  require  the 
regulatory  authority  to  make  a  finding 
that  it  has  considered  the  need  for 
imposing  special  conditions  on  a  site- 
specific  basis  as  necessary  to  ensure 
protection  of  the  public  health  and 
safety  and  the  environment  and  to 
ensure  that  mining  and  reclamation  is 
not  unnecessarily  delayed  by  reason  of 
temporary  cessation. 

Sections  816.131(e)/817.131(e) 

Proposed  paragraph  (e)  would 
establish  a  requirement  that  the 
regulatory  authority  review  each 
approved  and  outstanding  application 
for  temporary  cessation  as  part  of  the 
midterm  permit  review  required  under 
5  774.11  and  as  part  of  the  permit 
renewal  process  required  under 
§  774.15.  At  the  conclusion  of  each 
review,  the  regulatory  authority  would 
be  required  to  make  a  written  finding 
approving  or  disapproving  continuation 
of  temporary  cessation  status 
considering  each  of  the  decision  criteria 
under  paragraph  (d)  of  the  proposed 
rule.  OSM  believes  that  some  form  of 
periodic  reevaluation  of  temporary 
cessation  status  is  necessary  to  ensure 
that  all  of  the  approval  criteria  required 
for  the  regulatory  authority's  written 
finding  under  paragraph  (d)  of  this 
proposed  rule  remain  satisfied.  By 
linking  periodic  reviews  to  the  midterm 
and  renewal  reviews  already  required 
by  regulation,  generally  at  2.5  and  5  year 
intervals  respectively,  the  rule  provides 
an  efficient  method  for  achieving  this 
goal  without  imposing  an  excessive 
administrative  burden  on  the  regulatory 
authorities  or  the  industry.  When  review 
of  temporary  cessation  status  required 
under  this  paragraph  is  conducted 
concurrently  with  the  permit  renewal 
process,  the  public  notice,  public 


participation,  and  notice  of  decision 
requirements  of  {§  773.13,  773.19(b).  and 
778.21  will  apply.  This  opportunilry  for 
public  participation  may  be  particularly 
important  in  protecting  the  interests  of 
private  landowners  who,  in  granting 
mining  rights,  relied  on  the  expectation 
that  their  mined  land  would  be  returned 
to  an  agricultural  or  other  planned 
postmining  land  use  in  accordance  nvith 
the  mining  and  reclamation  schedule 
specified  in  the  approved  permit. 

Sections  816.131(f)/817.13Uf] 

This  paragraph  would  establish  the 
conditions  under  which  an  approved 
term  of  temporary  cessation  would 
terminate.  Proposed  paragraph  (f)(1) 
provides  that  approval  of  temporary 
cessation  will  terminate  upon  the 
resumption  of  surface  or  underground 
mining  activities.  Resumption  of  surface 
or  underground  mining  activities  would  . 
include  any  excavation  or  other 
activities  conducted  for  the  purpose  of 
exposing  or  removing  coal,  but  would 
not  include  environmental  protection 
maintenance  activities,  backfilling  and 
grading,  or  abatement  of  violations. 
Proposed  paragraph  (f)(2)  provides  that 
approval  of  temporary  cessation  will 
terminate  upon  the  failure  of  a  permittee 
in  temporary  cessation  status  on  the 
effective  date  of  this  rule  to  submit  the 
application  required  under  paragraph 
(a)(4).  Submission  of  this  application  is 
necessary  in  order  for  existing 
operations  to  continue  in  approved 
temporary  cessation  status  beyond  60 
days  after  the  effective  date  of  this  rule. 
Proposed  paragraph  (f)(3)  would 
terminate  approved  temporary  cessation 
status  upon  a  written  finding  made  by 
the  regulatory  authority  under 
paragraph  (d)  that  continuation  of 
temporary  cessation  status  beyond 
either  the  midterm  permit  review  or  the 
permit  renewal  period  is  disapproved. 
Such  a  finding  would  be  made  as  a 
result  of  the  periodic  review  of 
temporary  cessation  status  required 
under  paragraph  (e)  of  this  proposed 
rule.  Finally,  proposed  paragraph  (f)(4) 
would  terminate  approval  of  temporary 
cessation  upon  the  failure  of  the 
permittee  to  submit  to  the  regulatory 
authority  an  application  for  permit 
renewal  in  accordance  with  §  774.15  at 
least  120  days  prior  to  expiration  of  the 
existing  permit  term. 

Sections  816.131(g)/817.131(g) 

This  paragraph  would  require  that 
within  30  days  after  termination  of 
approved  temporary  cessation  status 
pursuant  to  paragraphs  (fK2).  (f)(3),  or 
(f)(4)  of  this  proposed  rule,  the  permittee 
shall  resume  surface  or  underground 
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mining  and  reclamation  operations  or.  if 
a  decision  has  been  made  to  discontinue 
furtl]er  mining  or  if  the  permit  has 
expired,  begin  and  complete  reclamation 
in  accordance  with  S  816.132/817.13? 

IV.  Procedural  Matters 

Effect  in  Federal  Program  SUiles  and  on 
Indian  Lands 

The  proposed  rules  apply  through 
cross-referencing  in  those  States  with 
Federal  programs  and  on  Indian  lands. 
The  States  with  Federal  programs  ane. 
California.  Georgia.  Idaho. 
Massachusetts.  Michigan.  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905.  910.  912,  921, 
922,  933.  937,  939,  941,  942.  and  947 
respectively.  The  Indian  lands  program 
appears  at  30  CFR  part  750.  Comments 
are  specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
States  or  on  Indian  lands  relating  to  this 
proposal  w)}ich  should  be  reflected  as 
changes  to  the  national  rules  or  as 
specific  amendments  to  any  or  all  of  the 
Federal  programs  or  the  Indian  lands 
program. 

Federal  PaperK'ork  Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  as 
required  by  44  U.S.C.  3501  et  seg.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget. 
The  information  collection  and  reporting 
burden  for  coal  mine  operators  under 
this  proposed  rule  is  estimated  to  be  12 
hours  per  initial  application  for 
temporary  cessation  and  4  hours  at  the 
time  of  either  a  midterm  permit  review 
or  permit  renewal.  The  information 
collection  and  reporting  burden  for 
regulatory  authorities  to  process  an 
initial  application  for  temporary 
cessation  is  estimated  to  be  26  hoiu-s 
broken  down  as  follows:  8  hours  to 
conduct  the  required  inspection,  8  hours 
to  make  the  written  finding,  and  10 
hours  for  administrative  processing.  For 
conducting  a  reevaluation  of  temporary 
cessation  status  at  the  time  of  midterm 
permit  review  or  at  the  time  of  permit 
renewal,  processing  time  is  estimated  to 
be  18  hours  since  an  inspection  would 
net  be  required.  The  above  estimates 
are  based  on  OSM's  experience  in 
processing  applications  under  the 
Tennessee  Federal  Program.  The 
estimated  burden  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  The  burden  estimates 
are  the  same  for  part  818  and  part  817. 
The  •burden  estimates  listed  above  are 
different  from  those  listed  in  §5  816.10 
and  817.10  of  the  proposed  rule.  The 
estimates  listed  in  SS  816.10  and  817.10 
art;  for  a!!  of  the  information  collection 
requirements  contained  in  part  816  and 
part  817  while  the  burden  estimates 
given  above  are  only  for  the  proposed 
revisions  in  S8  816.131  and  617.131.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  tif 
information,  including  suggestions  for 
reducing  the  burden  to:  Information 
Collection  Clearance  O^tcer,  Office  uf 
Surface  Mining.  Washington.  DC  20240; 
and  to  the  Office  of  Management  end 
Budget,  Paperwork  Reduction  Project 
(1029-^)047  and  1029-0048),  Washington. 
DC  20503. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17. 1981)  and  certifies  that  it 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et.  seq.  The  proposed 
rule  does  not  distinguish  between  small 
and  large  entities.  The  economic  effects 
of  the  proposed  rule  are  estimated  to  be 
minor  and  no  incremental  economic 
effects  are  anticipated  as  a  result  of  this 
rule. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA).  and  has 
made  a  tentative  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4332(2)(C).  It  is 
anticipated  that  a  Finding  of  No 
Significant  Impact  will  be  approved  for 
the  final  rule  in  accordance  with  OSM 
procedures  under  NEPA.  The  EA  is  on 
file  in  the  OSM  Administrative  Record 
at  the  address  specified  previously  (see 
"ADDRESSCS ").  An  EA  will  be  completed 
on  the  final  rule  and  a  finding  made  on 
the  significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

Author 

The  author  of  this  rule  is  Daniel  E. 
Slocker,  Branch  of  Inspection  and 
Enforcement,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW..  Washington. 
DC  20240;  Telephone:  202-208-2550. 


List  of  Subfects 

30  CFR  Part  816 

Environmental  protection,  Reporting; 
and  recordkeeping  requirements, 
Surface  mining, 

30  CFR  Part  817 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 
Underground  mining. 

Accordingly,  based  on  the  foregoing 
preamble  it  ts  proposed  to  amend  30 
CFR  parts  816  and  817  as  follows. 

Dated:  August  8, 1991. 
David  C  O'NmL 

Assiatont  Secretary,  Land  and  Minerah , 
ManogKmenL 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINING  ACTIVITIES 

1.  The  authority  citation  for  part  816 
continues  to  read  as  follows: 

Authority:  Public  Uw  B&-«7.  30  U.S  C  1201 
et  seq.,  as  amended:  sec  115  of  Public  Law 
9»-14«.  90  U.S.C.  1257;  and  Public  Law  100- 

2.  Section  816.10  is  revised  to  read  as 
follows: 

S  116.10   Infonnatlon  coNsctlon. 

The  collections  of  information 
contained  in  30  CFR  816.46(c)(4). 
816.46(r).  8ie.46(t),  816.49(h).  816.49(i), 
ei8.52(a),  816.52(b)(l)(ii)  and  (iii). 
816.53(a),  816.62,  816.64.  816.65(a)(2)(iit). 
816.67,  816.68,  816.71(j),  816.82(a)(4), 
816.82(b),  818.87,  816.91(b),  816.95, 
816.118.  816.117(b)(4).  816.17(c)(1)  and 
(3),  816.131(b).  (d)  and  (e),  818.133(c)(1) 
through  (4),  816.133(c)(8)  and  (9), 
816.150(d)(1).  816.152(d)(13).  816.160(d)(1) 
and  816.163(d)  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507  and  assigned 
clearance  number  102»-0047.  The 
information  will  be  used  to  meet  the 
requirements  of  section  516  of  Public 
Lavv  95-87.  which  provides  that 
pennittees  conducting  surface  coaf 
mining  operations  shall  meet  applicable 
performance  standards  of  the  Act.  This 
information  will  be  used  by  the 
regulatory  authority  in  monitoring  and 
irspecling  surface  mining  activities.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit  in  accordance  with 
Public  Law  95-87.  Public  reporting 
burden  for  this  information  is  estimated 
to  average  1  hour  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
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eslimnte  or  any  other  aspect  of  this 
collection  of  information,  including 
su^estions  for  reducing  the  burden  to: 
infonnalion  Collection  Clearance 
Officer.  Office  of  Surface  Mining, 
Washington.  DC  20240:  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  1029-0047. 
Washington.  DC  20503. 

3.  Section  816.131  is  and  to  read  as 
follows: 

§816.131    Cessation  of  operations: 
Temporary. 

(a)  General.  (1)  Before  temporarily 
ceasing  surface  coal  mining  and 
reclamation  operations  for  a  period  of  30 
days  or  more  under  an  approved  permit, 
or  portion(s)  thereof,  a  permittee  shall 
first  submit  a  complete  application  to 
the  regulatory  authority  for  approval. 
Upon  submission  of  a  complete 
application,  a  permittee  may  proceed  to 
temporarily  cease  operations  while  the 
regulatory  authority  processes  the 
application  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section. 
The  requirements  of  this  section  do  not 
apply  where  temporary  cessation  is 
planned  on  a  regular  basis  in 
accordance  with  a  specified  schedule 
approved  as  an  integral  part  of  a  permit. 

(2)  Temporary  cessation  of  operations 
shall  not  relieve  a  person  of  their 
obligation  to  comply  with  any 
provisions  of  the  applicable  regulatory 
program  or  approved  permit,  except  as 
may  be  provided  under  paragraph  (d)(4) 
of  this  section. 

(3)  Any  permittee  of  a  surface  coal 
mining  and  reclamation  operation  that  is 
in  temporary  cessation  on  the  effective 
date  of  this  rule,  or  the  effective  date  of 
the  State  program  counterpart  to  this 
rule,  shall  submit  an  application  for 
regulatory  authority  approval  in 
accordance  with  this  section  in  order  to 
continue  in  temporary  cessation  status 
beyond  60  days  after  that  effective  date. 
The  permittee  must  submit  the 
application  within  60  days  of  the 
effective  date  of  this  rule,  or  within  60 
days  of  the  effective  date  of  the  State 
program  counterpart  to  this  rule. 

(b)  Application  requirements.  Each 
application  for  approval  of  temporary 
cessation  of  operations  beyond  30  days 
shall  be  in  the  form  required  by  the 
regulatory  authority  and  shall  contain  at 
a  minimum  the  following  information: 

(1)  The  name,  address,  telephone  and 
permit  number  of  the  permittee  and  the 
name,  address,  and  telephone  number  of 
the  operator  or  other  representative  who 
will  be  responsible  for  safety, 
maintenance,  and  environmental 
munitoring  of  the  permit  area  during  the 
period  of  temporary  cessation. 


(2)  For  each  area  in  which  temporary 
cessation  is  proposed  beyond  30  days. 
an  explanation  of  the  reasons  why 
temporary  cessation  is  being  requested 
and  the  anticipated  period  of  time  in 
which  operations  will  remain  under 
temporary  cessation. 

(3)  A  description  of  the  methods 
which  will  be  employed  to  effectively 
secure  surface  facilities,  including 
equipment  and  storage  areas,  against 
hazard  to  the  public  health  and  safety 
and  the  methods  which  will  be 
employed  to  restrict  public  access  to  the 
permit  area,  or  relevant  portion  thereof, 
during  the  period  of  temporary 
cessation. 

(4)  Identification  of  the  environmental 
monitoring  and  maintenance  activities 
which  will  continue  during  the  period  of 
temporary  cessation  with  respect  to 
water  quality  and  erosion  and  sediment 
control. 

(5)  A  description  of  the  types  of 
equipment  which  will  remain  on  the 
permit  area  during  the  period  of 
temporary  cessation  necessary  to 
perform  routine  maintenance,  continue 
required  reclamation  activities,  or  to 
perform  remedial  action  if  violations 
occur.  If  none  will  remain,  a  description 
of  the  types  of  equipment  which  will  be 
readily  available  for  use  at  the  operation 
if  necessary. 

(6)  A  map  or  maps  of  the  permit  area 
at  a  scale  of  1:6.000  or  larger  and 
certified  in  accordance  with  (  779.25(b), 
showing: 

(i)  The  location,  extent  and  elevations 
of  the  remaining  coal  reserves 
authorized  for  recovery  under  the 
approved  permit  where  surface  coal 
mining  and  reclamation  operations  will 
resume  upon  termination  of  temporary 
cessation: 

(ii)  The  location  and  extent  of  all 
excavations,  highwalls.  spoil  piles,  fills, 
roads,  or  other  disturbed  areas  which 
will  not  be  backfilled  and  graded  or 
otherwise  reclaimed  while  operations 
temporarily  cease  because  a  delay  in 
meeting  the  standards  for 
contemporaneous  reclamation  will  be 
necessary  in  order  to  later  facilitate  the 
resumption  of  surface  coal  mining 
operations:  and 

(iii)  The  location  and  extent  of  all 
areas  which  have  been  backfilled  and 
graded  and  those  which  have  been 
topsoiled  and  cevegetated. 

(7)  A  list  of  all  outstanding  State  and 
Federal  notices  of  violation  and 
cessation  orders  pertaining  to 
environmental  protection  incurred  in 
connection  with  the  permit  for  which 
temporary  cessation  is  being  requested 
and  for  each,  a  description  of  any 
appeal  proceedings  or  the  actions  being 
taken  to  abate  the  violation(8). 


(8)  A  current  estimate  of  the  cost  to 
reclaim  the  entire  affected  area  in 
accordance  with  the  approved 
reclamation  plan. 

(c)  Inspection  by  the  regulatory 
authority.  After  receipt  of  an 
administratively  complete  application, 
but  prior  to  making  a  decision  to 
approve  or  disapprove  an  application, 
the  regulatory  authority  shall  conduct  un 
inspection  of  the  permit  area  for  which 
temporary  cessation  of  operations 
beyond  30  days  is  being  requested.  The 
inspection  shall  evaluate  the  accuracy  of 
the  information  submitted  in  the 
application  and  map(s),  the  methods 
proposed  to  secure  fagilities  against 
hazards  to  the  public  health  and  safety 
and  to  restrict  access  to  the  permit  area, 
the  extent  to  which  the  entire  operation 
is  in  compliance  with  all  applicable 
performance  standards  and  permit 
conditions,  and  the  degree  of  progress  in 
abating  any  outstanding  violations.  The 
information  obtained  by  the  inspection 
shall  be  used  by  the  regulatory  authority 
to  require  any  necessary  modification  to 
the  application  and  to  support  its 
decision  to  approve  or  disapprove  an 
application  for  temporary  cessation. 

(d)  Decisions  on  applications.  Within 
60  days  after  receipt  of  a  complete  and 
accurate  application,  the  regulatory 
authority  shall  approve  or  disapprove 
any  request  for  a  temporary  cessation  of 
over  30  days'  duration.  Temporary 
cessation  shall  be  approved  only  if  the 
regulatory  authority  makes  a  written 
finding  showing  that  each  of  the 
following  criteria  has  been  met: 

(1)  The  applicant  has  demonstrated 
that  a  valid  need  exists  for  ceasing 
surface  coal  mining  operations  on  a 
temporary  basis  and  that  the  lime  period 
proposed  for  temporary  cessation  is 
consistent  with  that  need.  Valid  reasons 
for  ceasing  operations  beyond  30  days 
may  include,  but  are  not  limited  to: 
adverse  coal  market  conditions:  labor 
disputes;  unusual  weather  conditions  or 
catastrophes:  major  equipment 
breakdowns;  transfer,  sale  or 
assignment  of  mining  rights;  or 
temporary  mine  closure  orders  issued  by 
other  regulatory  agencies. 

(2)  Based  on  the  extent,  elevation, 
thickness  and  qualify  of  the  remaining 
coal  reserves  authorized  for  recovery 
under  the  approved  permit,  there  is  a 
reasonable  presumption  that  an 
economically  viable  surface  coal  mining 
and  reclamation  operation  can  be 
resumed. 

(3)  The  methods  proposed  for  securing 
surface  facilities  and  restricting  access 
to  the  permit  area,  or  relevant  portions 
thereof,  will  effectively  ensure  against 
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hazards  to  the  health  and  safety  of  the 
public. 

(4)  Backfilling,  grading,  topsoiling  and 
revegetation  are  contemporaneous  with 
mining  operations  as  required  under  the 
approved  regulatory  program  and 
permit,  except  in  those  areas  specifically 
designated  on  the  application  map  for 
which  a  delay  in  meeting  such  standards 
is  necessary  to  facilitate  the  resumption 
of  surface  coal  mining  operations. 

(5)  Based  on  a  reevaluation  of  the 
performance  bond  in  accordance  with 
§  800.15,  the  amount  of  bond  filed  with 
the  permit  is  sufficient  under  the 
regulatory  program  to  assure  completion 
of  the  reclamation  plan  if  the  remaining 
work  has  to  be  performed  by  the 
regulatory  authority  in  the  event  of 
forfeiture. 

(6)  Any  outstanding  State  and  Federal 
notices  of  violation  and  cessation  orders 
pertaining  to  environmental  protection 
incurred  in  connection  with  die  permit 
for  which  temporary  cessation  is  being 
requested  are  either  stayed  pursuant  to 
an  administrative  or  judicial  appeal 
proceeding  or  are  in  the  process  of  being 
abated  to  the  satisfaction  of  the 
regulatory  authority. 

(7)  The  need  for  additional  conditions 
has  been  considered  and  conditions 
have  been  imposed  where  necessary  to 
ensure  protection  of  the  public  health 
and  safety  and  the  environment  and  to 
ensure  that  mining  and  reclamation  is 
not  unnecessarily  delayed  by  reasons  of 
temporary  cessation. 

(c)  Review  of  temporary  cessation 
status.  The  regulatory  authority  shall 
review  each  approved  and  outstanding 
application  for  temporary  cessation  as 
part  of  the  midterm  permit  review 
required  under  S  774.11  and  as  part  of 
the  permit  renewal  process  required 
under  {  774.15.  At  the  conclusion  of  each 
review,  the  regulatory  authority  shall 
make  a  written  finding  approving  or 
disapproving  continuation  of  temporary 
cessation  status  based  on  the  decision 
criteria  set  forth  in  paragraph  (d)  of  this 
section. . 

(f)  Termination  of  temporary 
cessation  status.  Approval  under  this 
section  to  temporarily  cease  operations 
on  an  entire  permit,  or  portion(s) 
thereof,  shall  terminate  upon: 

(1)  The  resumption  of  surface  coal 
mining  and  reclamation  operations; 

(2)  The  failure  of  a  permittee  of  an 
operation  in  temporary  cessation  on  the 
effective  date  of  this  rule  to  submit  an 
application  for  regulatory  authority 
approval  in  accordance  with  this  section 
within  60  days  of  the  effective  date  of 
this  rule,  or  within  60  days  of  the 
effective  date  of  the  State  counterpart  to 
this  rule; 


(3)  The  written  disapproval  by  the 
regulatory  authority  to  continue 
temporary  cessation  status  pursuant  to 
the  midterm  or  permit  renewal  review 
required  under  paragraph  (e)  of  this 
section:  or 

(4)  The  failure  of  the  permittee  to 
submit  to  the  regulatory  authority  an 
application  for  permit  renewal  in 
accordance  with  S  774.15  at  least  120 
days  prior  to  expiration  of  the  existing 
permit  term. 

(g)  Within  30  days  after  termination  of 
temporary  cessation  status  pursuant  to 
paragraphs  (f)(2).  (f)(3).  or  (0(4)  of  this 
section,  the  permittee  shall  resume 
surface  coal  mining  and  reclamation 
operations,  or  if  mining  will  not  continue 
or  if  the  permit  has  expired,  begin  and 
subsequenUy  complete  reclamation  of 
.  the  entire  permit  area  within  a 
reasonable  time  pursuant  to  {  816.132. 

PART  t17— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

4.  The  authority  citation  for  part  817 
continues  to  read  as  follows: 

Authority:  Public  Law  95-87.  30  U5.C.  1201 
et  aeq.,  as  amended:  sec.  115  of  Public  Law 
98-146,  30  U.S.C.  1257;  and  Public  Law  lOO- 
34. 

5.  Section  817.10  is  revised  to  read  as 
follows: 

§617.10    Information  eoSectton. 

The  cellections  of  information 
contained  in  30  CFR  817.4e(c)(4). 
817.46(r).  817.46(t).  817.49(h).  817.49(i). 
817.52(a).  817.52(b)(l)(ii)  and  (iii). 
817.53(a).  817.62,  817.65(b)(2)(iii),  817.87. 
817.68,  817.71(j).  817.82(a)(4),  817.82(b), 
81Z^.  817.91(b).  817.95,  817.116, 
Bl7.117(b)(4),  817.117(c)(1)  and  (3). 
^817.131(b).  (d)  and  (e).  817.133(c)(1) 
through  (4),  817.133(c)(8)  and  (9), 
817.150(d)(1).  817.152(d)(13).  817.ie0(d)(l) 
and  817.163(d)  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507  and  assigned 
clearance  number  1029-0048.  The 
information  will  be  used  to  meet  the 
requirements  of  section  516  of  Public 
Law  95-87,  which  provides  that 
permittees  conducting  surface  coal 
mining  operations  shall  meet  applicable 
performance  standards  of  the  Act.  This 
information  will  be  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  surface  mining  activities.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit  in  accordance  with 
Public  Law  95-87. 

Public  reporting  burden  for  this 
information  is  estimated  to  average  25 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 


maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  to:  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining,  Washington.  DC  20240: 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1029-0048,  Washington,  DC  20503. 

6.  Section  817.131  is  revised  to  read  as 
folloM's: 

$817,131    Cessation  Of  operaUonr 
Temporary. 

(a)  General.  (1)  Before  temporarily 
ceasing  underground  mining  and 
reclamation  activities  for  a  period  of  30 
days  or  more  under  an  approved  permit. 
or  portion(8]  thereof,  a  permittee  shall 
first  submit  a  complete  application  to 
the  regulatory  authority  for  approval. 
Upon  submission  of  a  complete 
application,  a  permittee  may  proceed  to 
temporarily  cease  operations  while  the 
regulatory  authority  processes  the 
application  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section. 
The  requirements  of  this  section  do  not 
apply  where  temporary  cessation  is 
planned  on  a  regular  basis  in 
accordance  with  a  specified  schedule 
approved  as  an  integral  part  of  a  permit 

(2)  Temporary  cessation  of  operations 
shall  not  relieve  a  person  of  their 
obligation  to  comply  with  any 
provisions  of  the  applicable  regulatory 
program  or  approved  permit,  except  as 
may  be  provided  under  paragraph  (d)(4) 
of  this  section. 

(3)  Any  permittee  of  an  underground 
mining  and  reclamation  operation  that  is 
in  temporary  cessation  on  the  effective 
date  of  this  rule,  or  the  effective  date  of 
the  State  program  counterpart  to  this 
rule,  shall  submit  an  application  for 
regulatory  authority  approval  in 
accordance  with  this  section  in  order  to 
continue  in  temporary  cessation  status 
beyond  60  days  after  that  effective  date. 
The  permittee  must  submit  the 
application  within  60  days  of  the 
effective  dale  of  this  rule,  or  within  60 
days  of  the  effective  date  of  the  State 
program  counterpart  to  this  rule. 

(b)  Application  requirements.  Each 
application  for  approval  of  temporary 
cessation  of  operations  beyond  30  days 
shall  be  in  the  form  required  by  the 
regulatory  authority  and  shall  contain  at 
a  minimum  the  following  information: 

(1)  The  name,  address,  telephone  and 
permit  number  of  the  permittee  and  the 
name,  address,  and  telephone  number  of 
the  operator  or  other  representative  who 
will  be  responsible  for  safety. 


60020  Federal  Register  /  Vol.  56.  No.  228  /  Tuesday.  November  26.  1991  /  Proposod  Rules 


maintenance,  and  environmental 
monitoring  of  the  permit  area  during  the 
period  of  temporary  cessation. 

(2)  For  each  area  in  which  temporary 
cessation  beyond  30  days  is  proposed, 
an  explanation  of  the  reasons  why 
temporary  cessation  is  being  requested 
and  the  anticipated  period  of  time  in 
which  operations  will  remain  under 
temporary  cessation. 

(3)  A  description  of  the  methods 
which  will  be  employed  to  effectively 
secure  surface  facilities,  including 
equipment  and  storage  areas,  against 
hazard  to  the  public  health  and  safety 
and  the  methods  which  will  be 
employed  to  restrict  public  access  to  the 
permit  area,  or  relevant  portion  thereof, 
during  the  period  of  temporary 
cessation. 

(4)  Identification  of  the  environmental 
monitoring  and  maintenance  activities 
which  will  continue  during  the  period  of 
temporary  cessation  with  respect  to 
water  quality  and  erosion  and  sediment 
control. 

(5)  A  description  of  the  methods 
which  will  be  employed  to  effectively 
support,  maintain,  and  restrict  entry 
into,  all  surface  access  openings  to 
underground  mines. 

(6)  A  description  of  the  types  of 
equipment  which  will  remain  on  the 
permit  area  during  the  period  of 
temporary  cessation  necessary  to 
perform  routine  maintenance,  continue 
required  reclamation  activities,  or  to 
perform  remedial  action  if  violations 
occur.  If  none  will  remain,  a  description 
of  the  types  of  equipment  which  will  be 
readily  available  for  use  at  the  operation 
if  necessary. 

(7)  A  map  or  maps  of  the  permit  area 
at  a  scale  of  1:6.000  or  larger  and 
certified  in  accordance  with  S  783.25(b]. 
showing: 

(i)  The  location  and  extent  of  the 
areas  affected  by  underground  mining 
prior  to  the  anticipated  date  of 
temporary  cessation  and  the  location 
and  extent  of  the  remaining  coal 
reserves  authorized  for  recovery  under 
the  approved  permit  where  underground 
mining  activities  will  resume  upon 
termination  of  temporary  cessation. 

(ii)  The  location  and  extent  of  all 
surface  excavations,  highwalls,  spoil 
piles,  fills,  coal  waste  disposal  areas, 
roads,  or  other  disturbed  surface  areas 
which  will  not  be  backfilled  and  graded 
or  otherwise  reclaimed  while  operations 
temporarily  cease  because  a  delay  in 
meeting  the  standards  for 
contemporaneous  reclamation  will  be 
necessary  in  order  to  later  facilitate  the 
resumption  of  underground  mining  and 
itcldmation  activities. 

(iii)  The  location  and  extent  of  all 
areas  which  have  been  backfilled  and 


graded  and  those  which  have  been 
topsoiled  and  revegetated. 

(8]  A  list  of  all  outstanding  State  and 
Federal  notices  of  violation  and 
cessation  orders  pertaining  to 
environmental  protection  incurred  in 
connection  with  the  permit  for  which 
temporary  cessation  is  being  requested 
and  for  each,  a  description  of  any 
appeal  proceedings  or  the  actions  being 
taken  to  abate  the  viola tion(s). 

(9)  A  current  estimate  of  the  cost  to 
reclaim  the  entire  affected  area  in 
accordance  with  the  approved 
reclamation  plan. 

(c)  Inspection  by  the  regulatory 
authority.  After  receipt  of  an 
administratively  complete  application, 
but  prior  to  making  a  decision  to 
approve  or  disapprove  an  application, 
the  regulatory  authority  shall  conduct  an 
inspection  of  the  permit  area  for  which 
temporary  cessation  of  operations 
beyond  30  days  is  being  requested.  The 
inspection  shall  evaluate  the  accuracy  of 
the  information  submitted  in  the 
application  and  map(s).  the  methods 
proposed  to  secure  surface  facilities  and 
underground  access  openings  against 
hazards  to  the  public  health  and  safety, 
the  methods  proposed  to  restrict  access 
to  the  permit  area,  the  extent  to  which 
the  entire  operation  is  in  compliance 
with  all  applicable  performance 
standards  and  permit  conditions,  and 
the  degree  of  progress  in  abating  any 
outstanding  violations.  The  information 
obtained  by  the  inspection  shall  be  used 
by  the  regulatory  authority  to  require 
any  necessary  modification  to  the 
application  and  to  support  its  decision 
to  approve  or  disapprove  an  application 
for  temporary  cessation. 

(d)  Decisions  on  applications.  Within 
60  days  after  receipt  of  a  complete  and 
accurate  application,  the  regulatory 
authority  shall  approve  or  disapprove 
any  request  for  a  temporary  cessation  of 
over  30  days'  duration.  Temporary 
cessation  shall  be  approved  only  if  the 
regulatory  authority  makes  a  written 
finding  showing  that  each  of  the 
following  criteria  has  been  met: 

(1)  The  applicant  has  demonstrated 
that  a  valid  need  exists  for  ceasing 
underground  mining  activities  on  a 
temporary  basis  and  that  the  time  period 
proposed  for  temporary  cessation  is 
commensurate  with  that  need.  Valid 
reasons  for  cessation  of  operations 
beyond  30  days  may  include,  but  are  not 
limited  to:  adverse  coal  market 
conditions;  labor  disputes:  unusual 
weather  conditions  or  catastrophes: 
major  equipment  breakdowns:  transfer, 
sale  or  assignment  of  mining  rights;  or 
temporary  mine  closure  orders  issued  by 
other  regulatory  agencies. 


(2)  Based  on  the  extent,  thickness  and 
quality  of  the  remaining  coal  reserves 
authorized  for  recovery  under  the 
approved  permit,  there  is  a  reasonable 
presumption  that  underground  mining 
and  reclamation  activities  can  be 
resumed. 

(3)  The  methods  proposed  for  securing 
surface  facilities  and  restricting  entry  to 
underground  access  openings  and  the 
permit  area,  or  relevant  portions  thereof, 
will  effectively  protect  against  hazards 
to  the  health  and  safety  of  the  public. 

(4)  Backfilling,  grading,  topsoiling  and 
revegetation  are  contemporaneous  with 
mining  operations  as  required  under  the 
approved  regulatory  program  and  the 
approved  permit,  except  in  those  areas 
specifically  designated  on  the 
application  map  for  which  a  delay  in 
meeting  such  standards  is  necessary  to 
facilitate  the  resumption  of  underground 
mining  and  reclamation  activities. 

(5)  Based  on  a  reevaluation  of  the 
performance  bond  in  accordance  with 
S  800.15,  the  amount  of  bond  filed  with 
the  permit  is  sufficient  under  the 
regulatory  program  to  assure  completion 
of  the  reclamation  plan  if  the  remaining 
work  has  to  be  performed  by  the 
regulatory  authority  in  the  event  of 
forfeiture. 

(6)  Any  outstanding  State  and  Federal 
notices  of  violation  and  cessation  orders 
pertaining  to  environmental  protection 
incurred  in  connection  with  the  permit 
for  which  temporary  cessation  is  being 
requested  are  either  stayed  pursuant  to 
an  administrative  or  judicial  appeal 
proceeding  or  are  in  the  process  of  being 
abated  to  the  satisfaction  of  the 
regulatory  authority. 

(7)  The  need  for  additional  conditions 
has  been  considered  and  conditions 
have  been  imposed  where  necessary  to 
ensure  protection  of  the  public  health 
and  safety  and  the  environment  and  to 
ensure  that  mining  and  reclamation  is 
not  unnecessarily  delayed  by  reason  of 
temporary  cessation. 

(e)  Review  of  temporary  cessation 
status.  The  regulatory  authority  shall 
review  each  approved  and  outstanding 
application  for  temporary  cessation  as 
part  of  the  midterm  permit  review 
required  under  §  774.11  and  as  part  of 
the  permit  renewal  process  required 
under  S  774.15.  At  the  conclusion  of  each 
review,  the  regulatory  authority  shall 
make  a  written  finding  approving  or 
disapproving  continuation  of  temporary 
cessation  status  based  on  the  decision 
criteria  set  forth  in  paragraph  (d)  of  this 
section. 

(f)  Termination  of  temporary 
cessation  status.  Approval  under  this 
section  to  temporarily  cease  operations 
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on  an  entire  permit,  or  portion(s) 
thereof,  shall  terminate  upon: 

(1)  The  resumption  of  underground 
mining  and  reclamation  activities;  or 
.  (2)  The  failure  of  a  permittee  of  an 
operation  in  temporary  cessation  on  the 
effective  date  of  this  rule  to  submit  an 
application  for  regulatory  authority 
approval  in  accordance  with  this  section 
within  60  days  of  the  effective  date  of 
this  rule,  or  within  60  days  of  the 
effective  date  of  the  State  program 
counterpart  to  this  rule 


(3)  The  written  disapproval  by  the 
regulatory  authority  to  continue 
temporary  cessation  status  pursuant  to 
the  midterm  or  permit  renewal  review 
required  under  paragraph  (e)  of  this 
section;  or 

(4)  The  failure  of  the  permittee  to 
submit  to  the  regulatory  authority  an 
application  for  permit  renewal  in 
accordance  with  S  774.15  at  least  120 
days  prior  to  expiration  of  the  existing 
permit  term. 


(g)  Within  30  days  after  termination  of 
temporary  cessation  status  pursuant  to 
paragraphs  (f)(2).  (f)(3).  or  (f)(4)  of  this 
section,  the  permittee  shall  resume 
underground  mining  and  reclamation 
activities,  or  if  mining  will  not  continue 
or  if  the  permit  has  expired,  begin  and 
subsequently  complete  reclamation  of     • 
the  entire  permit  area  within  a 
reasonable  time  pursuant  to  S  817.132. 

[PR  Doc.  91-28372  Filod  11-25-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  803  and  807 
(Oocfctt  No.  91N-0295] 

Medical  Devices;  Medical  Device,  User 
Facility,  DistritMitor.  and  Manufacturer 
Reporting,  Certification,  and 
Registration 

agency:  Food  and  Drug  Administration. 
HHS.  — 

action:  Tentative  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
tentative  final  rule  to  require  that  device 
user  facilities  and  distributors,  including 
importers,  submit  reports  to  FDA  and  to 
the  manufacturers,  of  deaths,  serious 
illnesses  and  serious  injuries  related  to 
medical  devices.  FDA  is  authorized  to 
issue  regulations  implementing  reporting 
requirements  for  user  facilities  and 
distributors  by  certain  provisions  of  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA).  This  tentative  final  rule  also 
amends  existing  reporting  requirements 
for  manufacturers  to  conform  them  wfth 
the  proposed  reporting  requirements  for 
user  facilities  and  distributors,  and 
requires  distributors  and  manufacturers 
to  report  certain  malfunctions  that  may 
cause  a  death,  serious  illness  or  serious 
injury.  The  tentative  final  rule  also 
requires  foreign  manufacturers  to  be 
subject  to  the  same  reporting 
requirements  as  domestic 
manufacturers.  FDA  is  designating  this 
document  a  tentative  final  rule,  although 
under  the  Administrative  Procedure  Act 
it  is  a  proposed  rule.  Because  of  the 
statutory  deadlines  discussed  below, 
this  "tentative  final  rule"  alerts  the 
public  not  only  to  the  agency's  interest 
in  receiving  comments,  but  also  to  the 
need  for  device  user  facilities, 
distributors,  and  other  affected  persons 
to  begin  preparing  for  compliance. 
DATES:  Written  comments  by  Jamiary 
27. 1991.  FDA  intends  that  the  fmal  rale 
based  upon  this  tentative  final  rule 
become  effective  30  days  after 
publication  of  the  final  rule.  However. 
whether  or  not  a  rule  has  been 
published,  reporting  by  device  user 
facilities  is  required  on  November  28. 
1991.  as  provided  in  the  SMDA.  Thus,  in 
the  event  a  final  rule  has  not  been 
published  by  November  28, 1991.  the 
provisions  in  the  tentative  final  rule  that 
relate  to  device  user  facility  reporting 
will  become  the  agency's  guidance  to 
the  public  on  how  the  statute  should  be 
implemented  until  a  final  rule  is 
promulgated  and  becomes  effective.  For 


distributor  reporting,  the  statute  directs 
that,  in  the  event  a  final  rule  is  not 
published  by  May  28. 1992.  the 
provisions  in  this  tentative  final  rule 
relating  to  distributor  reporting  will 
become  the  final  rule  on  that  date.  In 
any  event,  the  agency  will  publish  the 
full  text  of  the  final  rule,  to  become 
effective  30  days  after  publication  In  the 
Federal  Register,  with  respect  to  aU 
categories  of  persons  subject  to 
reporting. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  RockviHe.  MD 
20857. 
HM  FURTHER  INFORMATION  CONTACT: 

Chester  T.  Revnolds.  Center  for  Devices 

and  Radiological  Health  (HFZ-306), 

Food  and  Drug  Administration,  1390 

Piccard  Dr..  Rockville,  MD  20850.  301- 

427-1156. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Authority  and  Legislative 
History 

The  current  regulatory  framework  for 
medical  device  reporting  requireaients  is 
the  result  of  three  statutes  which 
include: 

(1)  The  Federal  Food,  Drug,  and 
Cosmetic  Act  of  1938  (21  U.S.C.  321-394) 
(the  act): 

(2)  The  Medical  Device  Amendments 
of  1978  (Pub.  L  94-295)  (1976 
amendments),  which  amended  the  act  to 
establish  the  first  comprehensive 
framework  for  the  regulation  of  medical 
devices:  and 

(3)  The  SMDA  (Pub.  L.  101-629).  which 
amended  the  act  to  correct  noted 
problems  with  the  implementation  and 
enforcement  of  the  1976  amendments. 

The  1978  amendments,  by  adding 
section  519  of  the  act  (21  U.S.C.  3601). 
granted  FDA  the  authority  to  issue 
regulations  to  require  manufacturers, 
importers,  and  distributors  to  maintain 
such  records,  make  such  reports,  and 
provide  such  information  to  FDA  as  may 
reasonably  be  necessary  to  ensure  that 
devices  are  not  adulterated  or 
misbranded  and  are  otherwise  safe  and 
effective  for  human  use.  The  legislative 
history  of  the  1976  amendments  reflects 
clear  congressional  intent  to  permit  FDA 
to  require,  under  the  authority  of  section 
519  of  the  act,  device  manufacturers, 
importers,  and  distributors  to  report  to 
FDA  product  defects  and  adverse  effects 
of  the  firms'  devices.  H.  Rept.  853.  94th 
Cong.,  2d  sess.  23  (1979).  Among  other 
things,  section  519  of  the  act  states  that 
any  reporting  requirement  established 
under  the  authority  of  that  section:  (1) 
May  not  be  unduly  burdensome 


(considering  the  cost  of  compliance  and 
the  need  for  the  requirement);  (2)  shall 
state  the  purpose  for  any  required  report 
or  information  and  identify  to  the  fullest 
extent  practicable  such  report  or 
information:  (3)  may  not,  except  in 
certain  circumstances,  require  the 
disclosure  of  a  patient's  identity:  and  (4) 
may  not,  except  in  certain 
circumstances,  require  the 
manufacturer,  distributor,  or  importer  of 
a  dass  I  device  to  maintain  records,  or 
to  submit  informatioifnot  in  its 
possession,  unless  such  report  or 
information  is  necessary  to  determine 
whether  a  device  is  misbranded  or 
adulterated.  The  House  Report  cautions, 
however,  that  these  limitations  "should 
not  be  construed  *  *  *  as  limiting  the 
Secretary's  authority  to  obtain 
information  needed  to  insure  that  the 
public  is  protected  from  potentially 
hazardous  devices."  Id.  at  24. 

In  discussing  the  notification 
provisions  of  section  518  of  the  act  (21 
U.S.C.  360h),  the  House  Report  the 
principal  legislative  document  on  the 
amendments,  states: 

The  notification  provision  is  similar  to,  and 
to  tome  extent  patterned  after,  comparable 
authority  contained  in  the  National  Traffic 
•mt  Motor  Vehicle  Safely  Act  of  1966,  the 
Radiation  Control  for  Health  and  Safety  Act 
of  1968,  and  the  Consumer  Product  Safety  Act 
of  1972.  These  statutes  also  include 
requirements  that  manufacturers  provide 
notification  of  defects  in  their  products  to 
appropriate  Federal  agencies.  The  Committee 
determined  that  a  comparable  provision  in 
new  section  518(a)  with  respect  to  devices 
would  be  unnecessary  since  the  Secretary 
could  require  the  reporting  of  such 
information  under  the  recordkeeping  and 
reporting  authority  provided  in  new  section 
519  of  the  Act. 
(H.  Rept.  853.  supra,  at  21.) 

In  its  discussion  of  section  519  of  the 
act  the  House  Report  lists  examples  of 
reasonable  reporting  requirements, 
including  reports  of  defects,  adverse 
reactions,  and  patient  injuries.  That 
Congress  intended  FDA  to  use  its 
authority  under  section  519  of  the  act  to 
protect  the  public  from  potentially 
hazardous  devices,  as  well  as  devTces 
with  confirmed  hazards,  is  also  clear 
from  the  legislative  history.  Id.  at  24. 

In  the  Federal  Register  of  September 
14. 1984,  49  FR  36348,  FDA  issued  the 
current  medical  device  reporting  (MDR) 
regulations  (21  CFR  part  803).  The 
regulations  require  manufacturers  and 
importers  of  medical  devices,  including 
diagnostic  devices,  to  report  to  FDA 
whenever  the  manufacturer  or  importer 
becomes  aware  of  information  th%t 
reasonably  suggests  that  one  of  its 
marketed  devices:  (1)  May  have  caused 
er  contributed  to  a  death  or  serious 


in|ary,  or  (2)  has  malTunclioned  and  that 
the  device  or  any  other  device  m«i4(eted 
by  the  manufacturer  or  importer  would 
be  likely  to  cause  or  oontribute  to  a 
death  or  serious  injury  if  the  maifunction 
were  to  recur.  Mamifacturcrs  must 
report  deaths  and  serious  in|uries.  by 
telephone,  within  5  days  after  receiving 
the  necessary  information  and  submit  a 
written  report  within  15  days. 
Manufacturers  must  report  malfunctions 
that  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury 
by  telephone  or  in  writiitg  within  15 
days. 

Since  the  enactment  of  the  1976 
amendments.  Coiigress  baa  focused 
considerable  attention  on  FDA's 
implementation  and  enforcement  of  the 
act  with  respect  to  medical  devices. 
During  this  time,  the  General  Accountinf 
Office  (GAO).  Office  of  Technology 
Asseseraent  (OTA),  and  Office  of 
Inspector  General  of  the  Department  of 
Health  and  Human  Services  (OIC)  have 
conducted  investigations  and  issued 
reports  on  problems  associated  with  the 
significant  weaknesses  in  FDA's 
information  gathering  ability  and  its 
followup  mechanisms  of  information 
that  is  received.  S.  Rept  513. 101st 
Cong^  2d  seas.  15  (1990).  A  GAO  study, 
for  example,  noted  that  although  FDA 
has  received  more  than  a  seven-fold 
increase  in  reports  associated  with 
device-related  problems  since  the 
promulgation  of  the  MDR  regulation, 
serious  under-reporting  of  device-related 
reportable  events  exists.  GAO  also 
noted  that  many  firms  are  unaware  of 
their  obligation  to  report  device-related 
deaths,  injuries,  and  malfunctions  to 
FDA,  and  that  device-related  deaths  in 
hospitals  are  rarely  reported  to  either 
FDA  or  the  manufacturer.  In  fact,  a  1986 
GAO  study  showed  that  less  than  1 
percent  of  device  problems  occurrii^g  in 
hospitals  are  reported  to  FDA  and  that 
the  more  serious  the  problem  with  the 
de\'ice.  the  less  likely  it  was  to  be 
reported.  A  GAO  followup  study  in  1989 
concluded  that  despite  full  scale 
implementation  of  the  MDR  regulations, 
serious  shortcomings  exist. 

Congress  concluded  from  its  own 
hearings  and  invest iga lions  and  from  its 
review  of  the  GAO.  OTA,  and  OIG 
investigatiotts  and  reports  that  the  1976 
amendments  were  not  always  adequate 
to  protect  the  public  health.  (>1.  Rept 
aoa  101st  Cong..  2d  sess.  13-14  (1990):  S. 
Rept.  513. 101st  Cong..  2d  sess.  13-16 
(1990).)  To  correct  these  problems. 
Congress  passed  and  the  President  on 
November  28, 1990.  signed  into  law  the 
SMDA  which  amended  the  medical 
device  provisions  of  the  act 


The  SMDA  added  section  514(b)(1)  to 
the  act  to  require  that  certain  device 
user  focilities  (hospitals,  nursing  homes. 
ambulatory  surgical  facilities  and 
outpatient  treatment  facilities)  report 
deaths  related  to  medtcel  devices  to 
FDA  and  to  the  manufacturer,  if  known. 
FDA  may  also,  by  regulation,  indode 
outpatient  dia^iostic  fecilities  in  this 
requirement.  Serious  illnesses  and 
injuries  are  to  be  reported  to  the 
manufacturer  or  to  FDA,  if  the 
manufacturer  is  not  knovm.  Reports 
must  be  made  as  soon  as  practicable  but 
no  later  Hian  10  workhtg  days  after  the 
user  facility  becomes  aware  of  an  event. 
The  responsibility  for  reporting  is 
limited  to  events  invoKing  patients  of 
the  facility  or  employees  of  the  facility. 
Each  device  user  facility  is  also  ret]uired 
to  submit  to  FDA  on  a  semiannual  basis 
a  summary  of  the  reports  it  has 
submitted  to  FDA  and  to  manufacturers. 
FDA  may,  by  regulation,  alter  the 
frequency  and  timing  of  these  reports. 
This  provision  requiring  user  facility 
reporting  will  become  effective  upon 
publication  of  final  regulations  or  12 
months  from  the  date  of  enactment 
November  28. 1991,  whichever  is  earlier. 

Although  FDA.  since  1976,  has  had  the 
authority,  under  section  519  (21  U3.C. 
36Ui).  to  require  distributors  to  report 
adverse  effects  and  deficiexxaes  of 
devices,  the  agency,  up  until  this  point 
had  declined  to  implement  this 
authority.  However,  the  legislative 
history  of  the  SVIDA  reflects  Congress' 
belief  that  FDA  must  require  distributors 
to  make  such  reports  because 
distributors  may  be  the  first  to  recognize 
possible  device  problems.  (H.  Rept  808, 
101st  Cong..  2d  sess-  22-23  (1990).) 
Accordingly,  as  is  clear  from  its 
legislative  history,  the  SMDA  added 
section  519(a)(6)  to  the  act  to  require 
distributors  to  report  to  FDA  adverse 
effects  and  deficiencies  of  devioes.  and 
to  submit  copies  of  these  reports  to 
nianufacturers.  Id.  The  SMDA  also 
directed  FDA  to  issue  a  proposal,  which 
FDA  is  designating  a  tentative  final  rale, 
to  implement  this  requirement  within  9 
months  of  enactment  and  a  final  rule 
within  18  months  of  enactment.  (See 
section  3(c)(1)(A)  of  the  SMDA).  If  a 
final  rule  is  not  issued  within  18  months 
of  enactment  the  tentative  final  rule  will 
become  effective  as  the  final  rule  at  that 
time. 

The  SMDA  also  added  section  519(d) 
to  the  act  requiring  reporting 
manufocturers  aixi  distributors  to  certify 
to  PDA  the  number  of  reports  stibmitted 
in  a  year  or  the  fact  that  no  such  reports 
have  been  submitted  to  the  agency.  This 
requirement  was  direcdy  in  response  to 
a  GAO  finding  that  certdicatian  would 


increase  the  efficiency  of  the  MDR.  (See 
S.  Rept.  S13.  IQlst  Cong..  2d  sess.  26 
(1990).) 

B.  User  Facility  Reporting  Educatioa 
and  Information  Rajuirecients 

Under  section  Z^d)  of  the  SMDA.  FDA 
is  directed  to  provide  education  and 
information  to  persons  affected  by  the 
user  reporting  requiremeirts.  On  April  28 
and  30. 1991,  FDA  held  an  open 
conference  directed  particularty  at 
health  care  facilities  and  professionals 
to  educate  them  on  the  requirements  of 
the  SMDA.  FDA  also  requested  those 
who  attended  to  express  their  concerns 
and  to  offer  suggestions  on  the 
regulatory  requirements  FDA  should 
issue  under  the  new  law;  these  concerns 
and  suggestions  have  been  comidered 
carefully  in  promulgating  the  tentative 
final  regulation.  FDA  intends  to  make 
publications  available  in  the  future  to 
answer  questions  ^bout  compliance 
with  the  user  facility  reporting 
reqtiirements. 

II.  OefiiiittoM 

Existing  definitions  in  21  CFR  part  003 
have  been  revised  and  new  definitions 
have  been  added  to  meet  the 
requirements  of  the  SMDA  and  the 
revised  KTOR  reporting  requirements. 

"Device  family"  means  a  group  of  one 
or  more  devices  manufactured  by  the 
same  manufacturer  and  having  the 
same: 

(1)  Basic  design  and  performance 
characteristics  related  to  device  safety 
and  effectiveness. 

(2)  Intended  use.  and 

(3)  Where  applicable,  device 
classificatioa  Manufacturers  must  group 
their  devices  into  device  families  when 
sabmitting  reports  in  accordance  with 
1803.26. 

Devices  that  function  in  exactly  the 
same  way,  have  the  frame  electrical  and 
mechanical  design  and  performance 
characteristics,  have  the  sante  intended 
uses,  and  differ  only  cosmetically  or  in 
minor  ways  not  related  to  device  safety 
or  effectiveness,  will  usually  be 
considered  to  be  in  the  same  device 
family.  Devices  that  differ  significantly 
in  their  electrical  or  mechanical  design 
and  performance  characteristics,  or 
have  different  intended  uses,  or  differ  in 
other  ways  that  ere  related  to  device 
safety  and  effectiveness,  cannot  be 
grouped  within  the  same  device  family. 
For  example,  a  series  of  devioes  could 
be  assigned  to  the  same  device  family  if 
they  have  the  same  basic  design  and 
intended  use  and  differ  only  in  their 
sizes,  as  long  as  the  size  of  the  product 
does  not  affect,  in  any  way,  the  safety  or 
effectiveness  of  the  prtxhict.  If  the  size 
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of  the  device  could  affect  its  safety  or 
effectiveness,  the  device  should  not  be 
assigned  to  the  same  family.  FDA  has 
discretion  to  determine  the 
appropriateness  of  the  manufacturer's 
determination  of  the  devices  that 
comprise  a  device  family. 

"Device  user  facility"  means  a 
hospital,  ambulatory  surgical  facility, 
.nursing  home,  or  outpatient  diagnostic 
or  outpatient  treatment  facility  which  is 
not  a  physician's  office.  This  definition 
comports  with  the  definition  of  this  term 
provided  in  section  519(b)(5)  of  the  act. 
FDA  has  exercised  its  option  under  this 
provision  of  the  law  to  include 
outpatient  diagnostic  facilities  in  the 
reporting  requirements.  FDA  has 
included  such  facilities  in  order  to 
obtain  a  more  complete  view  of  adverse 
events.  FDA  invites  comments  on 
whether  the  terms  "physician's  ofBce" 
and  "hospital"  should  be  defined  and,  if 
so.  how  they  should  be  defmed. 

"Distributor"  means  any  person, 
including  persons  who  import  a  device 
into  the  United  States,  who  furthers  the 
marketing  of  a  device  from  the  original 
place  of  manufacture  to  the  person  who 
makes  fmal  delivery  or  sale  to  the 
ultimate  user  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper  or  labeling  of  the 
device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling  is  a 
manufacturer  under  (  803.3(k).  Because 
the  defmition  of  "distributor"  includes 
importers,  importers  are  included 
subject  to  the  provisions  in  the 
regulations  that  apply  to  distributors. 
The  defmition  of  "importer"  in  current 
(  803.3(b]  has  been  deleted. 

"Incident  files"  means  those  files 
containing  documents  or  other 
information,  including  medical  files  and 
patient  records,  in  the  possession  of  user 
facilities  related  to  adverse  events  that 
may  have  been  caused  by  a  device. 
These  files  must  be  maintained  for 
adverse  events  that  may  have  been 
device-related,  regardless  of  whether 
the  user  facility  ultimately  determines 
such  event  is  reportable. 

"Malfimction"  means  the  failure  of  a 
device  to  meet  any  of  its  performance 
specifications  or  otherwise  to  perform 
as  intended.  Performance  specifications 
include  all  claims  made  in  the  labeling 
for  the  device.  The  intended 
performance  of  a  device  refers  to  the 
objective  intent  of  the  person  legally 
responsible  for  the  labeling  of  the 
device.  The  intent  is  determined  by  such 
persons'  expressions  or  may  be  shown 
by  the  circumstances  surrounding  the 
distribution  of  the  device.  This  objective 
intent  may,  for  example,  be  shown  by 
labeling  claims,  advertising  matter,  or 


oral  or  written  statements  by  such 
persons  or  their  representatives.  It  also 
may  be  shown  by  the  circumstances  that 
the  device  is.  with  the  knowledge  of 
such  persons  or  their  representatives, 
offered  and  used  to  perform  a  function 
for  which  it  is  neither  labeled  nor 
advertised. 

"Manufacturer"  means  any  person 
who  manufactures,  prepares, 
propagates,  compounds,  assembles,  or 
processes  a  device  by  chemical, 
physical,  biological,  or  other  procedure. 
The  term  includes  any  person  who: 

(1)  Repackages  or  otherwise  changes 
the  container,  wrapper,  or  labeling  of  a 
device  in  furtherance  of  the  distribution 
of  the  device  from  the  original  place  of 
manufacture  to  the  person  who  makes 
final  delivery  or  sale  to  the  ultimate  user 
or  consumer 

(2)  Initiates  specifications  for  devices 
that  are  manufactured  by  a  second  party 
for  subsequent  distribution  by  the 
person  initiating  the  specifications;  or 

(3)  Manufactures  components  or 
accessories  which  are  devices  that  are 
ready  to  be  used  which  are  intended  to 
be  commercially  distributed  and  are 
intended  to  be  used  as  is,  or  are 
processed  by  a  licensed  practitioner  or 
other  qualified  person  to  meet  the  needs 
of  a  particular  patient. 

The  definition  of  manufacturer  in  the 
existing  regulation.  S  603.3(d).  defines 
the  term  as  "any  person  who  is  required 
to  register  under  part  807,  other  than  a 
person  who  initially  distributes  a  device 
imported  into  the  United  States."  The 
definition  of  manufacturer  in  this 
tentative  final  rule  is  broader  and 
includes  all  manufacturing 
establishments  regardless  of  whether 
they  are  required  to  register.  FDA 
believes  that,  to  accomplish  adequate 
protection  of  the  public  health,  it  needs 
to  receive  reports  of  adverse  events  and 
deficiencies  of  devices  regardless  of 
whether  the  manufacturer  is  required  to 
register.  Foreign  manufacturers  will  also 
now  be  required  to  submit  MDR  reports 
and  to  designate  an  agent  in  the  United 
States  responsible  for  reporting. 

"MDR"  means  medical  device  report. 

"MDR  reportable  event"  means: 

(1)  The  event  for  which  a  person 
required  to  report  under  this  part  has 
received  or  become  aware  of 
information  that  reasonably  suggests 
that  there  is  a  probability  that  a  device 
has  caused  or  contributed  to  a  death, 
serious  illness,  or  serious  injury;  or 

(2)  A  malfunction,  for  which  a 
manufacturer  or  distributor  required  to 
repori  under  this  part  has  received  or 
become  aware  of  information  that 
reasonably  suggests  that  there  is  a 
probability  that  the  device,  if  the 
malfunction  were  to  recur,  would  be 


likely  to  cause  or  contribute  to  a  death, 
serious  illness,  or  serious  injury. 

An  "MDR  reportable  event"  includes 
a  failure  of  a  diagnostic  device  if 
information  reasonably  suggests  that^ 
there  is  a  probability  that  a 
misdiagnosis  or  lack  of  diagnosis 
resulting  from  the  failure:  (1)  has  caused 
or  contributed  to  a  death,  serious  illness. 
or  serious  injury;  or  (2)  would  cause  or 
contribute  to  a  death,  serious  illness  or 
injury  if  the  malfunction  were  to  recur. 
MDR  reportable  events  also  include 
events  that  are  similar  or  identical  to 
previously  reported  events,  and  include 
events  due  to  user  error  or  the  failure  to 
service  or  maintain  the  device.  In  such 
cases,  the  regulation  presumes  that  a 
malfunction  will  recur.  The  regulation 
also  presumes  that  malfunctions  of 
devices  that  are  surgically  implanted  or 
that  support  or  sustain  life  are 
reportable  events. 

"Necessitates  immediate  medical  or 
surgical  intervention"  means  an  event 
involving  a  medical  device  that  requires 
timely  medical  or  surgical  intervention 
to  preclude  permanent  impairment  of  a 
body  function  or  permanent  damage  to  a 
body  structure,  regardless  of  whether 
such  timely  medical  or  surgical 
intervention  occurred. 

"Information  that  reasonably  suggests 
that  there  is  a  probability  that  a  device 
has  caused  or  contributed  to  a  death  or 
serious  injury  or  serious  illness"  means 
information,  including  professional, 
scientific,  or  medical  facts,  observations, 
or  opinions,  which  would  cause  a 
reasonable  person  to  believe  that  a 
device  caused  or  contributed  to  a  death, 
serious  injury,  or  serious  illness.  FDA 
particularly  solicits  comments  on  this 
definition  which  interprets  a  phrase 
contained  in  the  statute  in  new  section 
519(b)(1)(A)  of  the  act,  added  by  the 
SMDA.  Comments  on  improvements  in 
the  definition  for  greater  clarity  or  more 
distinct  boundaries  for  what  gets 
reported  would  be  welcomed. 

"Probability"  means,  for  purposes  of 
this  section,  that  a  person  would  have 
reason  to  believe,  based  upon  an 
analysis  of  the  event  and  device,  that 
the  device  has  caused  or  contributed  to 
an  adverse  event.  This  term  does  not 
signify  any  particular  degree  of       ^ 
statistical  probability  (e.g.,  51  percent). 
This  term  is  interchangeable  with 
"probable"  or  "probably." 

"Serious  illness  and  serious  injury"  is 
defined  as  an  illness  or  injury  that:  (1)  Is 
life  threatening,  (2)  results  in  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  the  body 
structure,  or  (3)  necessitates  immediate 
medical  or  surgical  intervention  to 
preclude  permanent  impairment  of  a 
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body  function  or  permanent  damage  to  a 
body  structure. 

FDA  is  deleting  the  existing  definition 
of  "serious  injury"  in  the  current 
9  803.3(h).  and  is  replacing  it  with  a  new 
definition  of  "serious  illness  and  serious 
injury"  that  comports  with  the  definition 
applicable  to  user  facility  reporting 
provided  in  section  5ig(b)(5)(B)  of  (be 
act  This  definition  will  make  the 
reportable  event  defmitions  uniform  for 
manufacturers,  distributors,  and  user 
facilities.  The  definition  of  "serious 
injury  and  serious  illness"  is  similar  in 
many  respects  to  the  definition  of 
"serious  injury"  in  the  current 
regulation.  However,  the  proposed 
,  definition  of  "serious  injury"  docs  not 
include  injuries  that  necessitate  medical 
or  sutgical  intervention  to  relieve 
"unanticipated  temporary  impairment" 
of  a  body  function,  or  "unanticipated 
damage  to  body  striicture."  The  current 
definition  of  "serious  injury"  will  be 
removed  because  of  the  difficulty  of 
interpreting  this  requirement  and  to 
conform  with  the  language  rejardir\g 
reportable  injuries  and  illnesses  in  the 
SMDA. 

"Working  days"  means  Monday 
through  Friday,  excluding  Federal 
holidays. 

HI.  Public  Availability  of  Kaports 

Section  803.9  has  been  revised  to  add 
sections  required  by  the  SMDA.  As 
provided  in  sectian  S19{b)(2)  of  the  act. 
FDA  will  not  disclose  the  identity  of  a 
device  user  bicility  that  makes  a  report 
under  this  regidation  except  in 
connection  with  an  action  to  enforoe  the 
reporting  requireoMnts  or  a 
communicatios  to  a  maxrafacttirer  which 
is  the  subject  of  the  device  user  facility 
report  or  when  disclosure  is  required 
under  {  803.9.  FDA  may  disdoae  the 
identity  of  a  devioe  user  facility  to  an 
employee  of  the  Department  of  Health 
and  Human  Services,  to  the  Department 
of  Justice  of  ddy  authorized  committees 
or  subooiTunittees  of  Conj^ress.  Under 
section  519(b){l){Dj(3)  of  the  act  no 
report  nude  by  a  device  user  fadiity.  an 
individual  who  is  employed  by.  or 
otherwise  affiliated  with,  a  device  user 
facility,  or  a  physician  who  is  not 
required  to  SMfamit  a  report  shall  be 
admissible  into  evidence  or  otherwise 
used  in  any  civil  action  involving  private 
parties  anlcss  the  facility,  individual  or 
physician  had  knowledge  of  the  falsity 
of  the  infbrmatian  contained  in  the 
report. 

IV.  Reportable  Events 

Under  the  current  MDR  re^Iatiaa. 
only  domestic  manufacturers  axid 
importers  are  required  to  report  device- 
related  deaths  and  serious  injuries  and 


certain  malfunctions.  Under  the 
tentative  final  reguletion, 
manufacturers,  including  foreign 
manufacturers,  distributors  (which  by 
definition  will  include  importers)  and 
user  facilities  are  required  to  report  to 
FDA  and/or  the  manufacturer  after  they 
have  received  or  otherwise  become 
aware  of  information  that  reasonably 
suggests  that  there  is  a  probability  that  a 
device  has  caused  or  contributed  to  a 
death,  serious  injui^.  or  serious  illness. 
Manufacturers  and  distributors  also  will 
be  required  to  report  malfunctions  to 
FDA  and  the  manufacturers, 
respectively,  after  they  have  received  or 
otherwise  become  aware  of  infonnation 
that  reasonably  suggests  that  there  is  a 
probability  that  the  device  would  cause, 
or  contribute  to,  a  death,  serious  illness 
or  injury,  if  the  malfunction  were  to 
recur.  Although  user  faciUties  are  not 
required  to  report  malfanctions  that  do 
not  result  in  a  death,  serious  ilhtess.  or 
serious  injury.  FDA«iooarages  them  to 
voluntarily  report  sach  raaifoactions  to 
the  manufacturer. 

V.  User  Fadiity  Reporting 

Under  section  519(b)(1)  (A)  and  (B)  of 
the  act  as  added  by  the  SMDA,  device 
user  facilities  must  report  either  to  FDA 
or  the  manufacturer  dievice-related 
deaths,  serious  injuries,  and  serious 
illnesses.  The  act  requires  a  user  faciUty 
to  report  deaths  to  both  FDA  and  the 
manufacturer  if  known,  not  later  than  10 
woiiung  days  after  the  user  facility 
receives  or  otherwise  becomes  aware  of 
infonnation  that  reasonably  suggests 
that  there  is  a  probability  that  a  device 
has  caused  or  contributed  io  the  death. 
The  act  requires  a  user  facility  to  report 
serious  illnesses  or  serious  injuries  to 
the  manufacturer,  or  to  FDA.  if  the 
ntanu^cturer  is  not  known,  not  later 
than  10  working  days  after  it  receives  or 
otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  there  is  a  prafcability  that  a  devioe 
has  causedj^  or  contributed  to  a  serious 
illness  or  tferioua  injury. 

FDA  expects  devioe  user  facilities  to 
make  some  effort  to  discover  the 
identity  of  the  otaitufacturer  ot  a  devioe 
involved  in  a  reportable  event  if  it  is  not 
immediately  known.  If  a  report  is 
submitted  to  FDA  and  not  to  the 
manufacturer.  FDA  will  notify  the 
manufacturer. 

The  tentative  ^nal  regulation 
comports  with  section  519(b)(lKD)  by 
considering  a  user  (acility  to  have 
received  or  otherwise  b^xtme  aware  of 
information  with  respect  to  an  event 
when  medical  personnel  who  are 
employed  by,  or  otherwise  fomwlly 
affiliated  with,  the  fadiity  receive  or 
otherwise  bocomc  aware  of  the 


information.  In  the  Hoase  Report  on  the 
SMDA.  the  Comnittee  stated:  The  term 
'fonnaUy  afRliated'  is  intended  to 
include  physicians  with  admitting 
privileges  at  a  hospital  It  would  not 
cover  an  individuaL  such  as  a  servicing . 
mechanic  empbyed  by  Xerox 
Corporation  who  has  no  affiliation  with 
the  hospital."  (H.  Rept.  806. 101st  Cong.. 
2nd  sess.  20  (1090).)  FDA  beKeves  that 
the  term  "medical  personnel"  should  be 
interpreted  broadly  and  should  include, 
in  addition  to  phy^cians  and  nurses, 
personnel  such  as  biomedical  engineers 
and  risk  managers.  It  would  include,  for 
example,  a  pihysidan  providing  medical 
care  to  a  resident  of  a  nursing  home 
under  agreement  with  the  nursing  home. 
It  would  not  include  a  physician 
providing  medical  care  to  such  a 
resident  upon  the  request  of  the  resident 
only  and  who  did  not  have  any 
agreement  with  the  nursing  home. 

Medical  personnel  are  deemed  to 
"become  aware"  of  information  Ifiat 
reasonably  st^ggcsts  that  a  reportable 
event  occurred  when  they  have 
suffident  rnformntion  to  make  a 
determination  that  a  report  is  required. 
User  fadlities  should  make  reasonable 
eH'orts  to  acqahr  suffident  information 
to  make  this  determination  as  soon  as 
practicable.  The  user  facility  then  has  10 
working  days  to  determine  w^hether 
there  is  a  probability  that  the  device 
caused  or  contributed  to  a  death,  serious 
illness  or  injury  and  to  file  an  MDR 
report.  The  10  day  time  period  is  the 
maximum  time  allowed  by  the  statute. 

A  patient  of  a  facility  is:  (1)  An 
individual  being  diagnosed,  treated,  or 
receiving  medical  care  ander  the 
auspices  of  the  facility  from  medical 
personnel  working  in.  for.  or  who  are 
otherwise  affiliated  with  a  device  user 
facility:  or  (2)  lor  pxirposes  of  this 
regulation,  an  employee  of  the  Cadlity  or 
person  affiliated  with  the  fadiity  who 
suffers  death,  serioas  illness,  or  serious 
injury  from  a  device  used  at  or  by  the 
fudlity.  Although  FDA  sckaowledgcs 
that  oliier  regulatory  agencies  have 
authority  over  employee  injuries,  FDA 
believes  that  it  needs  to  interpret  the 
word  "patient"  to  indude  employees  or    « 
persons  affiliated  with  the  Cacility  who 
suffer  deaths,  serious  illneitses,  or 
serious  injuries  from  a  device  ssed  at  or 
by  the  facility,  in  order  for  FDA  to  have 
the  information  it  needs  to  accomplish 
its  statutory  mandate  to  ensure  the 
safety  and  eflectiveaess  of  devices. 

If  a  fadiity  ieams  that  a  reportable 
event  has  occurred,  but  the  affected 
person  ¥m»  not  a  patieat  at  the  fadhty 
at  the  time.  FDA  encooragos  the  fadiity 
to  report  the  event  to  the  manufacturer 
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voluntarily,  if  the  facility  believes  the 
event  will  otherwise  go  unreported. 

Device  user  facilities  are  required  to 
report  individual  events  to  FDA  and 
manufacturers  on  Part  I  of  FDA  Form 
XXX.  Information  to  be  included  in  the 
report  is  fully  described  in  S  803.28.  The 
user  facility  will  provide  a  unique  "user 
facility  report  number"  on  each  form 
which  will  facilitate  tracking  and 
auditing  by  FDA.  The  number  consists 
of  the  facility's  Health  Care  Financing 
Administration  (HCFA)  7  or  10  digit 
number,  the  calendar  year,  and  a 
consecutive  4  digit  number  for  each 
report  filed  that  year  by  the  facility,  e.g.. 
xxxxxxx-1991-0001.  xxxxxxx-1991- 
0002.  If  a/^cility  does  not  have  an 
HCFA  luimber.  the  first  report  should  be 
submitted  with  all  zeros  in  the  HCFA 
space  and  FDA  will  assign  a  number  to 
be  used  on  future  reports.  If  a  facility 
has  more  than  one  HCFA  number,  the 
facility  may  choose  any  one  of  those 
numbers,  but  must  use  the  same  number 
for  all  subsequent  submissions. 

Under  section  S19(b)(l)(C)  of  the  act. 
the  tentative  final  regulation  requires 
device  user  facilities  to  submit  to  FDA 
semiannual  summaries  of  all  events 
reported  during  the  prior  reporting 
period.  The  tentative  final  regulation 
requires,  as  prescribed  by  the  act.  that 
information  in  the  semiannual  summary 
include  the  identification  of  the  device 
user  facility,  manufacturer,  and  product, 
and  a  brief  description  of  the  event. 
FDA  is  exercising  its  discretion,  granted 
by  the  act.  to  alter  the  time  for 
submission  of  these  semiannual 
summaries,  from  January  1  and  )uly  1  of 
each  year  as  specified  in  the  act,  to 
January  31  and  July  31  of  each  year  in 
order  to  provide  device  user  facilities 
sufficient  time  to  process  reports 
received  at  the  end  of  the  reporting 
period.  The  semiannual  report  submitted 
by  the  device  user  facilities  covering  the 
period  of  January  through  June  of  each 
year  will  be  due  on  |uly  31  of  that  year. 
The  semiannual  report  submitted  for  the 
period  of  )uly  through  Decemberof  each 
year  will  be  due  on  fanuary  31  of  the 
following  year.  The  first  semiannual 
report  will  be  due  on  July  31. 1992.  for 
events  occurring  from  November  28, 
1991.  to  |une  30. 1992.  Device  user 
facilities  that  made  no  reports  during  a 
semiannual  period  are  not  required  to 
submit  a  semiannual  report  for  that 
period. 

Pursuant  to  sections  2  (d)  and  (f)  of 
the  SMDA,  FDA  will  evaluate,  not  later 
than  36  months  after  the  date  of  the 
enactment  of  the  SMDA.  the  frequency 
and  timing  of  these  reports  and  will 
submit  a  report  containing  such 
evaluations  to  Congress. 


User  facility  submissions  should  be 
made  by  an  indi>5idtraf-who  is 
designated  bv/tne  facility's  most 
responsible^f^rson  as  the  device  user 
facility  c<mtact  for  this  requirement. 
FDA  yiml  conduct  its  MDR 
correspondence  with  this  individual. 
The  contact  person  may  or  may  not  be 
an  employee  of  the  facility.  However, 
the  facility  and  its  responsible  officials 
will  remain  the  party  ultimately 
responsible  for  compliance  with  the 
requirements. 

VI.  Distributor  Reporting 

The  tentative  final  regulation  requires 
a  distributor  to  submit  reports  to  FDA 
and  copies  of  such  reports  to  the 
manufacturer  not  later  than  10  working 
days  after  the  distributor  receives  or 
otherwise  becomes  aware  of 
information  that  reasonably  suggests 
there  is  a  probability  that  a  device 
marketed  by  the  distributor  has  caused 
or  contributed  to  a  death,  serious  illness, 
or  serious  injury.  A  distributor  is  also 
required  to  submit  reports  of 
malfunctions  of  devices  they  distribute 
to  the  device  manufacturer  not  later 
than  10  working  days  after  the 
distributor  receives  or  otherwise 
becomes  aware  of  information  that 
reasonably  suggests  there  is  a 
probability  that  the  device  would  cause 
or  contribute  to  a  death,  serious  illness, 
or  serious  injury,  if  the  malfunction  were 
to  recur. 

The  requirement  to  report  any  death, 
serious  illness,  serious  injury,  or  a 
malfunction  that  may  cause  such  events, 
arises  when  the  distributor,  or  an 
employee  thereof,  receives  the 
information,  whether  or  not  the 
information  has  been  confirmed. 
Distributors  will  be  required  to  provide 
the  information  described  in  §  804.28  for 
each  separate  report  of  an  MDR 
reportable  event.  Distributors  are  not 
required  to  investigate  the  cause  of 
adverse  device  events.  This 
responsibility  will  rest  with  the 
manufacturer.  Distributors  are  only 
required  to  review  the  information  that 
is  submitted  to  them  and  to  determine 
whether  or  not  a  reportable  event  has 
occurred. 

In  order  to  implement  the  reporting 
requirements  for  distributors  in  an 
efficient  manner,  FDA  needs  to  require 
distributors  to  register  with  FDA  under 
section  510  of  the  act  (21  U.S.C.  360). 
Section  510  of  the  act  requires  that  every 
person  who  owns  or  operates  an 
establishment  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  device 
shall  be  required  »o  rpgistpr  Distributors 
are  within  the  purview  of  this  section 
because  they  propagate  devices. 


Accordingly,  21  CFR  part  807  is  being 
amended  to  require  distributors  to 
register  with  FDA 

VIII.  Reporting  by  Manufacturers 

Similar  to  the  existing  MDR 
regulation,  the  tentative  final  regulation 
requires  manufacturers  to  submit  reports 
to  FDA  whenever  they  receive  or 
otherwise  become  aware  of  information 
that  reasonably  suggests  there  is  a 
probability  that  a  device  marketed  by 
the  manufacturer  caused  or  contributed 
to  a  death,  serious  illness  or  injury. 
Manufacturers  are  also  required  to 
report  malfunctions  if  'he  information 
reasonably  suggests  there  is  a 
probability,  if  the  malfunction  were  to 
recur,  that  the  device  would  cause  or 
contribute  to  a  death,  serious  illness,  or 
injury.  No  monthly  report  is  required  if 
no  reportable  events  are  received  during 
a  month.  Under  the  tentative  final  rule, 
foreign  manufacturers  now  will  be 
subject  to  the  same  reporting 
requirements  as  domestic 
manufacturers,  and  must  designate  an 
agent  in  the  United  States  responsible 
for  reporting.  FDA  believes  that  the 
inclusion  of  foreign  manufacturers  will 
provide  information  that  is  needed  to 
ensure  the  safety  of  medical  devices. 

The  requirement  to  report  any  death, 
serious  illness,  or  serious  injury  or  a 
malfunction  that  may  cause  such  events, 
arises  when  the  manufacturer,  or  an 
employee  thereof,  receives  the 
information,  whether  or  not  the 
information  has  been  confirmed. 

Under  the  current  regulation, 
manufacturers  must  report  deaths  and 
serious  injuries  that  may  have  been 
caused  by  a  device  within  5  days,  and 
must  report  malfunctions  that  might 
cause  death  or  serious  injury,  if  the 
malfunction  were  to  recur,  in  15  days.  In 
1990,  an  internal  FDA  task  force 
analyzed  compliance  under  the  current 
regulation,  and  noted  that  the  reports 
that  FDA  received  from  manufacturers 
frequently  did  not  contain  the 
information  necessary  to  evaluate  the 
event.  The  task  force  concluded  that  this 
problem,  in  part,  may  be  caused  by  the 
short  timeframes  prescribed  by  the 
current  regulation  to  report  events  to 
FDA.  In  an  attempt  to  allow 
manufacturers  ample  time  to  thoroughly 
evaluate  each  event  and  to  provide 
meaningful  information  to  FDA,  the 
tentative  final  regulation  extends  the 
time  period  for  manufacturers  to  a 
monthly  reporting  schedule  destcribed  in 
S  803.26(b].  Because  of  the  tentative 
final  regulation's  new  reporting 
requirements  for  distributors  and  user 
facilities,  FDA  does  not  believe  that  the 
extended  timeframes  allowed  for 
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manufacturer  reporting  will  compromise 
the  ability  of  FDA  to  react  promptly  to 
devices  that  pose  a  risk  to  the  public 
health.  Under  the  tentative  final 
regulation,  distributors  will  be  required 
to  report  directly  to  FDA  deaths,  serious 
illnesses,  and  serious  injuries,  within  10 
days,  and  user  facilities  will  be  required 
to  report  deaths  directly  to  FDA  within 
10  days.  The  tentative  final  regulation 
also  requires  that  manufacturers  notify 
FDA  within  72  hours  of  device  failures 
that  pose  an  imminent  hazard  to  the 
public  health.  FDA  believes  that  these 
combined  reporting  requirements  for 
manufacturers,  distributors,  and  user 
facilities  will  work  together  to  notify 
FDA  prompUy  of  serious  health  hazards 
and  obviate  the  need  for  the  shorter 
timeframes  for  manufacturer  reporting 
under  the  current  regulation. 

The  manufacturer's  monthly  reports 
will  include  three  forms  as  described  in 
S  803.26.  The  first  form  is  the  individual 
event  report  form  submitted  to  the 
manufacturer  by  distributors  and  user 
facilities.  The  manufacturer  will  fill  out 
the  appropriate  part  of  the  individual 
event  report  form.  The  second  form  will 
provide  summaries  of  the  individual 
reports,  as  well  as  the  manufacturer's 
analysis  of  trends  of  the  number  or 
severity  of  device  malfunctions.  The 
manufacturer  will  be  allowed  to  explain 
the  cause  of  any  upward  trends,  e.g.. 
increased  number  of  marketed  devices 
in  the  report.  The  third  form  will  provide 
baseline  information,  including  the 
number  of  devices  manufactured, 
distributed  and  in  use  during  the 
previous  12-month  period,  any  remedial 
action  taken  that  was  not  reported  to 
FDA.  and  information  on  the  frequency 
and  severity  of  adverse  events  during 
the  last  12  months.  The  baseline 
information  will  be  updated  by  January 
1  of  each  subsequent  year  if  any 
information  has  changed.  FDA  invites 
comments  on  its  requirements  for 
monthly  summaries  from  manufacturers. 

FDA  has  experienced  difficulty  in 
analyzing  reports  submitted  under  the 
existing  regulation.  Many  reports,  for 
example,  have  not  clearly  and 
unambiguously  identified  the  device. 
Moreover,  FDA  has  not  been  able  to 
make  an  effective  determination  of  the 
significance  of  many  device  failures, 
because  the  reports  did  not  inqlude  the 
total  number  of  similar  devices  in 
current  use,  or  the  total  number  of 
devices  that  had  similar  failures. 
Together,  the  individual  reports, 
monthly  summary  reports,  and  baseline 
reports  will  provide  FDA  with 
information  necessary  to  identify  and 
evaluate  the  vjvent.  and  to  quickly 
assess  the  risk  of  device  failures. 


VIII.  Annual  Certification  Requirements 
for  Manufacturers  and  Distributors 

Under  section  519(d)  of  the  act.  each 
manufacturer  and  distributor  will  be 
required  to  submit  to  FDA  an  annual 
statement  certifying  either  (1)  That 
reports  were  submitted  during  the 
previous  calendar  year,  the  number  of 
reports  submitted,  and  that  all 
reportable  events  were  submitted;  or  (2) 
that  the  firm  did  not  receive  information 
on  any  reportable  events.  The      , 
certification  must  be  signed  by  a 
responsible  person  designated  by  the 
firm. 

This  requirement  for  a  certified 
statement  will  be  incorporated  into  the 
annual  registration  Form  FDA-2891(a) 
which  FDA's  Device  Registration  and 
Listing  Branch  presenUy  sends  to  all 
active  device  establishments  once  a 
year  for  the  purpose  of  renewing  their 
device  registrations.  Under  the  existing 
regulation,  establishments  have  until 
December  31  of  each  year  to  update 
their  annual  registration.  This  is 
accomplished  by  returning  to  FDA  the 
completed  Form  FDA-2891(a). 
Routinely,  for  the  last  several  years,  the 
annual  registration  mailings  have  been 
sent  out  in  three  batches  and,  even 
though  the  forms  do  not  have  to  be 
returned  until  December  31  of  each  year, 
most  firms  voluntarily  have  returned  the 
completed  forms  within  a  month  of  the 
FDA  mailing.  In  this  way,  FDA  makes 
better  use  of  its  limited  resources  by 
spreading  out  the  processing  of 
registration  and  hsting  information  over 
several  months. 

Because  of  the  SMDA,  more 
establishments  will  be  added  to  the 
inventory.  Therefore,  it  is  imperative 
that  the  agency  formalize  its  present  use 
of  staggered  mailings,  so  the  information 
received  can  be  processed  in  a  timely 
manner.  FDA  is  therefore  proposing  to 
stagger  the  annual  registration  in  four 
phases  throughout  the  year. 

Certification  of  the  number  of  MDR 
reports  will  be  handled  by  the  official 
correspondent  designated  under 
i  807.3(e)  of  the  registration  and  listing 
regulations  and,  for  foreign  firms,  by  the 
U.S.  designated  agent  for  foreign  firms. 
The  individual  who  certifies  the  number 
of  MDR  reports  must  be  the  same 
individual  who  submits  other  reports 
required  under  part  803.  If  there  are 
multiple  registered  sites  under  the 
ownership  and  control  of  one  owner/ 
operator,  only  one  certification  form 
should  be  returned  to  FDA.  Each  foreign 
firm  will  inform  FDA  by  letter  of  their 
U.S.  designated  agent.  Certification 
forms  will  be  mailed  by  FDA  to  these 
agents  in  accordance  with  the  schedule 
for  mailing  annual  registration  forms. 


IX.  Written  MDR  Procedures 

Each  device  manufacturer,  distributor, 
and  device  user  facility  will  be  required 
to  maintain  and  establish  written  MDR 
procedures  that  will  enable  the  reporting 
establishment  to  identify,  evaluate, 
document,  and  communicate  reportable 
events.  These  procedures  will  include: 
(1)  Training  and  education  programs  to 
inform  employees  of  the  obligations 
under  the  MDR  regulations  and  to 
instruct  employees  how  to  identify  and 
report  reportable  events;  (2)  internal 
systems  that  provide  guidance  to 
identify,  evaluate,  and  communicate 
MDR  reportable  events;  and  (3) 
documentation  and  recordkeeping 
guidelines. 

X.  FUe* 

Distributors  and  user  facilities  will  be 
required  to  keep  records  concerning 
MDR  reportable  events  under  this 
regulation.  Manufactrirers  and  importers 
are  already  required  to  maintain 
complaint  files  under  the  existing  MDR 
regulation  and  21  CFR  620.198  of  the 
current  good  manufacturing  practice  for 
medical  devices  regulation.  A  new 
requirement  applicable  to 
manufacturers,  user  facilities,  and 
distributors  (including  importers)  has 
been  added,  namely  that  records 
required  to  be  kept  by  part  803  must  be 
cleariy  identified  as  such.  This  will 
greatly  facilitate  auditing  of  these 
records  by  FDA  investigators.  User 
facilities  will  be  required  to  maintain 
device  incident  files  which  must  contain 
records  of  any  event  which  was 
investigated  by  the  facility  to  determine 
whether  or  not  it  must  be  reported. 

Manufacturers  and  distributors  must 
keep  these  records  for  2  years  or  for  the 
expected  fife  of  the  device,  whichever  is 
greater.  User  facilities  must  keep  the 
records  for  2  years.  Manufacturers, 
distributors  and  user  facilities  must 
permit  FDA  employees  at  all  reasonable 
times  to  have  access  to  and  to  copy  and 
verify  the  records.  Manufacturers  must 
evaluate  reports  in  accordance  with 
§§  820.162  and<>820.198  of  the  current 
good  manufacturing  practice  for  medical 
devices  regulation  and  include 
documentation  of  the  evaluations  in  the 
complaint  files. 

XI.  Enforcement 

Section  701(a)  of  the  act  authorizes 
FDA  to  promulgate  substantive  binding 
rpgulations  for  the  e^tcient  enforcement 
of  the  act.  Weinberger  y.Hynson, 
Westcolt »  Dunning,  Inc..  412  U.S.  609 
(1973);  see  also  Weinberger  v.  Bentex 
Pharmaceuticals,  Inc.,  412  U.S.  645.  853 
(1973):  National  Ass'n  of 
Pharmaceuticals  Manufacturers  v.  FDA. 
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637  F.  2d  877  (2d  Cir.  19S1):  Natioaol 
ConfecUoaers  Ass  'n  v.  Califano.  SBQ  F. 
2d  690  (DC. Cir.  1978): National 
Nutritivna!  Foods  Ass  'n  v.  Weinberger. 
512  F.  2d  688  (2d  Cir).  cerL  denied.  423 
U.S.  827  (ig75]. 

Section  301  of  the  act  (21  U.S.C.  331) 
sets  forth  prohibited  acts.  Persons  who 
violate  section  301  of  the  act  may  be 
restrained,  under  section  302  of  the  act 
(21  U.S.C.  332).  or  may  be  imprisoned  or 
fined  under  section  303  of  the  act.  (21 
U.S.C.  333). 

Violations  of  any  Tinal  rule  based  on 
this  tentative  final  regulation,  which  is 
issued  under  the  authority  of  section* 
502.  510,  519,  520.  702.  and  704  of  the  act 
(21  U.S.C  352.  380.  360i.  360j.  371.  and 
374).  will  result  in  committing  one  or 
more  of  the  following  violations  of 
section  301  of  the  act: 

1.  Section  301(e)  of  the  act.  which 
prohibits  the  refusal  to  permit  officers  or 
employees  designated  by  FDA  to  have 
access  to  records  relating  to  interstate 
commerce,  or  the  failure  to  establish  or 
merntain  records,  or  to  make  reports 
required  under  section  519  of  the  act 

2.  Section  301(f)  of  the  act.  which 
prohibits  the  refiisal  to  permit,  for 
purposes  of  enforcement  of  the  act 
entry  or  inspection  by  officers  or 
employees  designated  by  FDA,  to 
conduct  jnspecfions  of  establishments 
that  are  required  to  maintain  records 
under  section  519  of  the  act,  and  to 
permit  stich  emploj'ees  to  have  access 
to,  and  to  copy  and  verify  such  records; 

3.  Section  301  (q)  of  the' act,  which 
prohibits  the  faihire  or  refusal  to  furnish 
any  material  or  information  required  by 
section  519  of  the  act. 

In  additioa  section  502(tX2)  of  the  act 
(21  U.S.C.  352(f)(2})  deems  a  device  to  be 
misbranded  if  there  is  a  failure  to 
fiflTOsh  any  material  or  information 
required  by  section  519  of  the  act 
respecting  a  device.  Sections  301(a),  (b), 
(c).  (g),  and  (k)  of  the  act  prohibit 
several  actions  with  respect  to  interstate 
commerce  in  misbranded  devices.  FDA 
may  also  seize  misbranded  devices 
under  section  304  of  the  act  (21  U.S.C. 
334)  as  well  as  restrain  or  prosecute 
violations  of  section  301  of  the  act 
relating  to  misbranded  devices. 

In  addition  to  the  criminal  and  civil 
enforcement  mechanisms  described 
above,  the  SMDA  added  section  303(f) 
.^       (21  U.S.C.  333(f))  to  the  act,  which 
provides  for  the  first  time  that 
manufacturers,  importers  and 
distributors  may  be  subject  to  civil 


penalties  for  violatiom  a(  sections 
519(a)  or  5Z0(f)  of  the  act  that  constitute 
a  significant  or  knowing  departure  from 
these  requirements,  or  a  risk  to  the 
public  health.  Penalties  may  not  exceed 
$15,000  for  a  stogie  violation,  and  may 
not  exceed  $1,000,000  for  all  such 
violations  adjudicated  in  a  single 
proceeding. 

User  facdities  are  not  automartically 
subject  to  the  civil  penalty  provisions.  In 
section  17(bKl)  of  the  SMOA.  Congress 
directed  FDA  to  condact  a  study  to 
determine  whether  there  has  been 
substantial  compliance  with  the 
requirements  of  section  519(b)  of  the  act 
by  device  user  facilities.  FDA  must 
submit  tbe  results  of  this  study  to 
Congress  after  the  expiration  of  45 
months  from  the  date  of  enactment  If. 
upon  the  expiration  of  48  months  after 
the  date  of  enactment  FDA  has  not 
made  the  required  report  the  civil 
penalties  provisions  will  take  effect  for 
device  user  facilities.  If  FDA  makes  the 
required  report  and  determines  that 
there  has  been  substantial  compliance 
with  the  requireoients  of  secbon  519(b) 
of  Ihe  act  by  a  type  of  device  user 
facility,  the  civil  penalty  provisions  will 
not  take  effect  with  respect  to  that  type 
of  device  user  facility.  If  FDA  makes  the 
required  report  and  detemines  that 
there  is  not  substantial  compliance  with 
the  requirements  of  section  519(b)  of  the 
act  by  a  type  of  device  user  fadhty,  the 
civil  penalty  provisions  will  take  effect 
upon  the  effective  date  of  the  report  If 
FDA  makes  a  determination  that  there  is 
no  such  substantial  compliance  after 
making  the  required  report  the  civil 
penalties  provisions  will  take  effect 
upon  the  effective  date  of  FDA's 
subsequent  determination^  Until  one  of 
these  events  occurs,  the  civil  penalty 
provisions  will  not  apply  to  device  user 
facilities. 

XII.  EBvironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XIII.  Economic  Impact 

FDA  has  carefully  examined  the 
economic  impact  of  the  proposed  rule  in 
accordance  with  the  economic 
requirements  of  Executive  Order  12291 


and  the  Regtdatory  Flexibility  Act  (Pub. 
L  96-354).  The  agency  conchades  that 
the  proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Further,  the  agency  certrfrcs  that  the 
proposed  rule,  if  implemented,  wiH  not 
ha\'e  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act. 
A  one-time  cost  of  $47.5  milhon  will  be 
incurred  for  data  collection  and 
reporting.  In  addition,  the  annual  cost  of 
user  reporting  is  estimated  to  be  $22 
million.  A  copy  of  the  document 
supporting  this  determination  is  on  file 
at  the  Dockets  Management  Branch 
(address  abo\'e)  and  may  be  seen  in  that 
office  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

XIV.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.SX:.  chapter  35).  The  title,  description, 
and  respondent  description  of  the 
information  adlection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
and  recordkeeping  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  aad  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Reporting  and  Recordkeeping 
Requirements  for  User  Facilities. 
Distributors,  and  Manufacturers  of 
Medical  Devices  Under  Public  Law  101- 
629 — General  Requirements. 

Description:  FDA  is  proposing  to 
implement  provisions  of  the  SMDA 
regarding  user  facility  and  distributor 
reporting  to  FDA  of  deaths  and  serious 
injuries  and  illnesses  related  to  medical 
devices.  FT)A  is  also  proposing  to  amend 
its  regulations  that  require 
manufacturers  to  report  deaths,  serious 
injuries,  and  malfunctions  related  to 
medical  devices  to  FDA.  The  purpose  of 
these  proposed  changes  is  to  improve 
the  protection  of  the  public  health  while 
also  reducing  the  regulatory  burden  on 
user  facilities,  distributors,  and 
manufacturers  of  medical  devices.  The 
existing  information  collections  have 
been  approved  under  OMB  No.  0901- 
0201. 

Description  of  Respondents:  Businesses  or 
other  for  profit  orgAiuzationft. 
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Estimated  Annual  Burden  for  Reporting 


600SII 


CFR  Section 


Nod 

respondents 


No  of 
rsaponses 

per 
respondent 


Total  anrKial 
responses 


Hours  par 
response 


Total  hours 


803.24(a) 

803.24(b) 

803.24(c) 

803.25(a) 

803.26(a) 

803  26(c) 

803.26(d) 

803.26(e) 

803  26(f) 

803.26(g). ...„ 

803  30 

803.33(a) 

803.34(a) 

803.34(b)(c) . 

Total 


36.639 

36.639 

36.639 

2,500 

750 

750 

750 

750 

750 

3.900 

13.953 

75 

39,900 

39,900 


09 


1 
2 
1 
53 
12 
3 


.01 
.01 
.26 


3.360 

36.639 

73.278 

2.500 

40.000 

9.000 

2.250 

10 

10 

1,000 

13,953 

75 

39,000 

30.900 


40 
40 


13.439 

146.556 

146.556 

2.500 

40.000 

9.000 

2.250 

40 

40 

1.000 

13.953 

75 

159.556 

159.556 


684.521 


Annual  Burden  for  Recordkeeping 


CFR  section 


No.  of 
record- 
keepers 


Armual  Total 

hours  per  arwHial 

recordkeep-  burxten 

ing  hours 


803.35(a) 2,500                  4  <10,000 

803.3S(b) 624                16  0,964 

803.35(C) 36.639                  0.25  9.160 

Total 29.144 


As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  FDA 
has  submitted  a  copy  of  this  proposed 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Rm.  3208.  New  Executive  Office 
Bldg..  Washington.  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  "Federal  Regulation  of  Medical 
Devices — Problems  Still  To  Be  Overcome." 
CSA/HRD-83-S3,  September  30, 1983, 

2.  "MEDICAL  DEVICES-Early  Warning  of 
Problems  Is  Hampered  by  Severe 
Underreporting,"  GAO/PEMD-87-1. 
December  1986. 

3.  "MEDICAL  DEVICES— FDA's  Forecasts 
of  Problem  Reports  and  FTE's  Under  H.R. 
4640,"  GAO/PEMD-88-30,  July  1988. 

4.  'MEDICAL  DEVICES— FDA's  ^ 
Implementation  of  (he  Medical  Device 


Reporting  Regulation."  CAO/PEMD-89-10. 
February  1988. 

5.  "MEDICAL  DEVICE  RECALLS— An 
Overview  and  Analysis  1983-88."  CAO- 
PEMD-89-15BR.  August  1989. 

6.  "MEDICAL  DEVICE  RECALLS— 
Examination  of  Selected  Cases,"  GAO- 
PEMD-90-6.  October  1989. 

7.  "MEDICAL  DEVICES— Underreporting 
of  Serious  Problems  With  a  Home  Apnea 
Monitor,"  GAO/PEMI>-90-17,  May  1990. 

XI.  Request  for  Comments 

Interested  persons  may.  on  or  before 
January  27. 1991,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects 
21  CFR  Part  803 

Imports,  Medical  devices.  Reporting 
and  recordkeeping  requirements, 

21  CFR  Part  807 

Confidential  business  information, 
Medical  devices.  Reporting  and 
recordkeeping  requirement. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  parts  803  and  807  be  amended  as 
follovv's: 

1.  Part  803  is  revised  to  read  as 
follows: 


PART  803— MEDICAL  DEVICE 
REPORTING 

Subpart  A— Oeneral  ProvWons 

Sec. 

803.1  Scope. 

603.3  Definilons. 

803.9  Public  availability  of  reports. 

Subpart  B— Reports  and  Records 

803.24  Reports  by  device  user  facilities. 

803.25  Reports  by  distributors. 

803.26  Reports  by  manufacturers. 

803.27  Where  to  submit  a  report. 

803.28  Reporting  form. 

803.30  Annual  certification. 

803.31  Additional  requirements. 

803.32  Supplemental  information. 

803.33  Alternative  reporting  requirements. 

803.34  Written  MDR  procedures. 

603.35  Files. 

803.36  Exemptions  from  reporting. 
Authority:  Sees.  502.  510,  519,  520.  701.  704 

of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  352,  360.  360i.  360j,  371,  374). 

Subpart  A— General  Proviaiona 

.(S03.1    Scope. 

(a)  FDA  is  requiring  medical  device 
manufacturers,  distributors,  and  device 
user  facilities  to  report  deaths,  serious 
illnesses,  and  serious  injuries  that  are 
attributed  to  medical  devices. 
Manufacturers  and  distributors  are  also 
required  to  report  certain  device 
malfunctions  and  to  submit  a  report  to 
FDA  annually  certifying  the  number  of 
medical  device  reports  filed  during  the 
preceding  year,  or  that  no  reports  were 
filed.  These  reports  enable  FDA  to 
protect  the  public  health  by  helping  to 
ensure  that  devices  are  not  adulterated 
or  misbranded  and  are  otherwise  safe 
and  effective  for  their  intended  use.  In 
addition,  device  manufacturers, 
distributors,  and  device  user  facilities 
are  required  to  establish  and  maintain 
complaint  files  or  incident  files  as 
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described  in  S  803.35.  and  to  [>ermit  any 
authorized  FDA  employee  at  all 
reasonable  times  to  have  access  to.  aad 
to  copy  and  Terify.  the  records 
contained  in  this  file.  This  part 
suppletneBts,  md  does  not  supersede, 
other  provisions  of  this  subchapter, 
inchiding  tbe  provisions  of  part  820  of 
tfiis  chapter. 

(b]  References  in  this  part  to 
regulatory  sections  of  tbe  Code  of 
Fnieral  Regulations  are  to  chapter  I  of 
tttle  21,  unless  otherwise  noted. 

§803J    DeHnttions. 

(a)  Act  means  the  Federal  Food,  Drug, 
and  Cosnietic  Act. 

(b)  Device  family  means  a  grosp  of 
one  or  more  devices  manufactured  by 
the  same  mamifacturer  and  having  the 
same: 

(1)  Basic  desiga  and  peifbnnance 
characteristics  related  to  the  device's 
safety  and  effectiveness; 

(2)  Intended  use;  and 

(3)  Device  classification,  where 
applicable.  Manufacturers  mmt  group 
their  devices  into  device  famiHes  when 
submitting  reports  in  accordance  with 
§  803.26. 

(c)  Device  user  facility  means  a 
hospital,  ambulatory  surgical  facility, 
nursing  home,  or  an  outpatient 
diagnostic  or  outpatient  treatment 
facility  which  is  not  a  physicians  office. 

(d)  Distributor  means  any  person, 
including  any  person  who  imports  a 
device  into  the  United  States,  who 
furthers  the  marketing  of  a  device  from 
the  original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container  wrapper,  or  labeling,  is  a 
manufacturer  under  §  803  J(i). 

(e)  Distributor  Report  Number  meaas 
the  number  that  uniquely  identifies  each 
report  submitted  by  a  distributor. 
Distributors  who  receive  reports  shall 
use  their  seven  digit  FDA  registration 
number,  calendar  year  that  the  report  is 
received,  and  a  sequence  number.  For 
example,  the  conqjlete  number  will 
appear  as  follows:  1234567-1991-0001. 
Distributor  report  numbers  shall  also  be 
required  on  Part  II  of  Form  XXX. 

(f)  FDA  means  the  Food  and  Drug 
Administratioa 

(gj  Imminent  hazard  means  any 
unanticipated  fatal  or  acutely  life 
threatening  event  that  has  been  caused 
by  or  has  resulted  from  the  use  of  a 
device  and  that  would  cause  a 
responsible  person  to  take  immediate 
corrective  action  to  prevent  recurrence. 


(h)  Inddent  fries  are  those  files 
containing  documents  or  other 
information,  including  medical  files  and 
patient  records,  in  the  possession  of  user 
facilities,  which  are  related  to  adverse 
events  that  may  have  been  caused  by  a 
device. 

(i)  Information  that  reasonably 
suggests  that  there  is  a  probability  that 
a  device  has  caused  or  contributed  to  a 
death  or  serious  injury  or  serious  illness 
means  information,  including 
professional,  scientific,  or  medical  facts, 
observations,  or  opinions,  which  would 
cause  a  reasonable  person  to  believe 
that  a  device  caused  or  contributed  to  a 
death,  serious  injury,  or  serious  illness. 

(i)  Malfunction  means  the  failure  of  a 
device  to  meet  any  of  its  performance 
specifications  or  otherwise  to  perform 
as  intended.  Performance  specifications 
include  all  claims  made  in  the  labeling 
for  the  device.  The  intended 
performance  of  a  device  refers  to  the 
objective  intent  of  tbe  person  legally 
responsible  for  the  labeling  of  the 
device.  The  intent  is  determined  by  such 
persons'  expressions  or  may  be  shown 
by  the  circumstances  surrounding  the 
distribution  of  the  device.  This  objective 
intent  may,  for  example,  be  shown  by 
labeling  clamis.  advertising  matter,  or 
oral  or  written  statements  by  such 
persons  or  their  representatives.  It  also 
may  be  shown  by  the  circumstances  that 
the  device  is,  with  the  knowledge  of 
such  persons  or  their  representatives, 
offered  and  used  to  perform  a  function 
for  which  it  is  neither  labeled  nor 
advertised. 

(k)  Manufacturer  means  any  person, 
who  manufactures,  prepares, 
propagates,  compounds,  assembles,  or 
processes  a  device  by  chemical, 
physical,  biological,  or  other  procedure. 
The  term  kiclodes  any  person  who: 

(1)  Repackages  or  otherwise  changes 
the  container,  wrapper,  or  labeling  of  a 
device  in  furtherance  of  the  distribution 
of  the  device  from  the  original  place  of 
manufacture,  to  the  person  who  makes 
final  delivery  or  sale  to  the  ultimate  user 
or  consumer; 

[2]  Initiates  specifications  for  devices 
that  are  manufactured  by  a  second  party 
for  subsequent  distribution  by  the 
person  initiating  the  specifications;  or 

(3)  Manufactures  components  or 
accessories  which  are  devices  that  are 
ready  to  be  used  and  are  intended  to  be 
commercially  distributed  and  are 
intended  to  be  used  as  is,  or  are 
processed  by  a  licensed  practitioner  or 
other  qualified  person  to  meet  the  needs 
of  a  particular  patient. 

(1)  MDR  means  medical  device  report. 

(m)  MDR  reportable  event  means: 

(1)  The  event  for  which  a  person 
required  to  report  under  this  part  has 


received  or  become  aware  of 
information  that  reasonably  suggests 
that  there  is  a  probability  that  a  device 
has  caosed  or  contributed  to  a  death, 
serious  illness,  or  serious  injury;  or 

(2)  A  malfunction,  for  which  a 
manufacturer  or  distributor  required  to 
report  under  this  part  has  received  or     , 
become  aware  of  information  that 
reasonably  suggests  that  there  is  a 
probability  that  the  device,  if  the 
malfunction  where  to  recur,  would  be 
likely  to  cause  or  contribute  to  a  death, 
serious  illness,  or  serious  injury. 

(n)  Manufacturer  Report  Number 
means  the  number  that  uniquely 
identifies  each  report  submitted  by  a 
manufacturer.  Manufacturers  who 
receive  reports  from  sources  other  than 
user  facihties  or  distributors  shall  use 
their  seven  digit  FDA  registration 
nmnber,  calendar  year  that  the  report  is 
received,  and  a  sequence  number.  For 
example,  the  complete  number  will 
appear  as  follows:  1234567-1991-0001. 

(o)  Necessitates  immediate  medical 
or  surgical  intervention  means  an  event 
involving  a  medical  device  that  requhes 
timely  medical  or  surgical  intervention 
to  preclude  permanent  impairment  of  a 
body  function  or  permanent  damage  to  a 
body  structure,  regardless  of  whether 
such  tiniriy  medical  or  surgical 
intervention  occurred. 

(p)  Patient  of  the  facility  means  any 
individual  being  diagnosed  or.treated 
and/or  receiving  medical  care  under  the 
auspices  of,  the  facility  from  medical 
personnel  who  are  working  in,  for,  or  are 
otherwise  affiliated  with  a  device  user 
facility.  For  the  purpose  of  this  part,  an 
employee  of  the  facility,  or  an  individual 
affiliated  with  the  facility,  who  suff^ers 
death,  serious  illness,  or  serious  injury 
from  a  device  used  at  or  by  the  facility 
is  regarded  as  a  patient  of  the  facility. 

(qj  Permanent  means  nonreversible     • 
impairment  or  damage. 

(r)  Probability,  probable,  or  probably 
means,  for  purposes  of  this  section,  that 
a  person  would  have  reason  to  believe, 
based  upon  an  analysis  of  the  event  and 
device,  that  the  device  has  caused  or 
contributed  to  an  adverse  event.  This 
term  does  not  signify  st(  tistical 
probability. 

(s)  A  remedial  action  is  any  recall, 
repair,  modification,  adjustment, 
relabeling,  destruction,  inspection, 
patient  monitoring,  notification,  or  any 
other  action  relating  to  a  device  that  is 
initiated  by  a  manufacturer  or 
distributor,  in  response  to  information 
that  it  receives  or  otherwise  becomes 
aware  of,  that  reasonably  suggests  that 
one  of  its  marketed  devices  has  caused 
or  contributed  to  an  IxiDR  reportable 
event. 
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it)  Serious  illness  or  serious  injury 
means  an  event  that: 

(1)  Is  life  threatening: 

(2)  Results  in  permanent  impairment 
of  a  body  function  or  permartent  damage 
to  the  body  structure:  or 

(3)  Necessitates  inmiediale  medical  or 
surgical  interventioa  to  preclude 
permanent  impairment  of  a  body 
function  or  pennanent  damage  to  a  body 
structure. 

(u)  User  Facility  Report  Number 
means  a  number  that  consists  of  three 
parts  that  uniquely  identifies  each  report 
submitted  by  a  user  facility.  The  first 
part  of  the  Bumber  sequence  consists  of 
the  7  or  10  digit  Health  Care  Financing 
Administration  (HCFA)  provider 
number.  The  second  part  of  the  number 
sequence  is  the  four  digit  calendar  year 
in  which  the  reports  are  submitted.  The 
third  part  of  the  number  sequence  is  a 
four  digit  number  assigned  by  the 
facility  to  distinguish  each  separate 
MDR  report,  e.g.,  0001,  0002,  etc.  For 
example,  a  complete  number  will  appear 
as  follows:  1234587891-1991-0001.  If  a 
device  user  facility  has  more  than  one 
HCFA  provider  number,  it  may  use  any 
one  of  them,  but  must  use  the  same 
number  for  all  reports.  If  a  device  user 
facility  does  not  have  an  HCFA  provider 
number,  it  should  use  all  zeroes  in  this 
place  in  its  first  place  and  FDA  will 
assign  the  user  facility  a  number  for 
future  use. 

(v)  Working  day  means  Monday 
through  Friday  excluding  Federal 
holidays, 

(w)  Any  term  defined  in  section  201  of 
the  act  shall  have  the  same  definition 
unless  otherwise  defined  in  this  part. 

Se03.«    PubNc  avaHatHHty  of  repot**. 

(a)  Any  report,  including  any  FDA 
record  of  a  telephone  report,  submitted 
under  this  part  is  available  for  public 
disclosure  in  accordance  with  Part  20  of 
this  chapter. 

(b)  Before  public  disclosure  of  a 
report,  FDA  will  delete  from  the  report: 

(1)  Any  information  that  constitutes 
trade  secret  or  confidential  commercial 
or  financial  information  under  S  20.61  of 
this  chapter  and 

(2]  Any  personnel,  medical,  and 
similar  information,  including  the  serial 
numbers  of  implanted  devices,  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  under 
S  20.63  of  this  chapter;  provided,  that, 
except  for  the  information  under  {  20^1 
of  this  chapter,  FDA  will  disclose  to  a 
patient  who  requests  a  report  all  the 
information  in  the  report  concerning  that 
patient. 

(c)  FDA  may  not  disclose  the  identity 
of  a  device  user  facility  which  makes  a 


report  aader  this  part  except  in 
connection  with: 

(1)  An  action  brought  to  enforce  the 
failure  or  refusal  to  furnish  material  or 
information  required  by  section  519  of 
the  act: 

(2)  A  coowuinicatkw  to  a 
manufacturer  of  a  device  which  is  the 
subject  of  a  report  of  an  adverse  event 
which  is  required  by  a  user  facility 
under  1 803.24:  or 

(3)  A  disciosore  relating  to  a 
manufacturer  or  distributor  report  %vbich 
is  required  under  section  519(a)  of  the 
act  "This  paragraph  does  not  prohibit 
FDA  from  disclosing  the  identity  of  a 
device  user  facility  making  a  report 
under  this  part  or  any  information  in 
such  a  report  to  employees  of  the 
Department  of  Health  and  Human 
Services,  to  the  Department  of  Justice,  or 
to  the  duly  authorized  committees  and 
subcommittees  of  the  Congress. 

Subparts — Reports  and  Record* 

§803,24    Report*  by  devlee  user  facWtlea. 

A  device  user  facility  shall  submit  the 
following  reports  to  the  manufacturer  or 
to  FDA.  or  both,  as  specified  below: 

(a)  Reports  of  death.  Whenever  a 
device  user  facility  receives  or 
otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  there  is  a  probability  that  a  device 
has  caused  or  contributed  to  the  death 
of  a  patient  of  the  facility,  the  facility 
shall,  as  soon  as  practicable  but  not 
later  than  10  working  days  after 
becoming  aware  of  the  information, 
report  the  information  required  by 

§  803.28  to  FDA  on  Form  XXX.  and,  if 
the  identity  of  the  manufacturer  is 
knotvn.  to  the  manufacturer  of  the 
device. 

(b)  Reports  of  serious  illness  or 
serious  injury.  Whenever  a  device  user 
facility  receives  or  otherwise  becomes 
aware  of  information  that  reasonably 
suggests  that  there  is  a  probability  that  a 
device  has  caused  or  contributed  to  a 
serious  illness  or  serious  injury,  the 
facility  shall  as  soon  as  practicable  but 
not  later  than  10  working  days  after 
becoming  aware  of  the  information, 
report  the  information  listed  in  (  803.28 
to  the  manufacturer  of  the  device,  or  to 
FDA  if  the  identity  of  the  manufacturer 
is  not  known. 

(c)  Semiannual  reports.  Each  device 
user  facility  shall  submit  to  FDA.  on  a 
semiannual  basis,  a  summary  of  the 
reports  made  under  paragraphs  (a)  and 
(b)  of  this  section.  Each  summary  shall 
be  submitted  on  fanuary  31  (for  reports 
made  July  through  December)  and  on 
July  31  (for  reports  made  January 
through  June)  of  each  year.  The  first 
semiannual  report  is  required  on  July  31, 


1992.  The  sumiMry  shall  be  submitted 
on  FDA  Form  222  and  shall  consist  of 
information  that  include*: 

(1)  The  user  facility  identification 
number. 

(2)  The  reportittg  year  and  period,  e.g.. 
January  through  June,  or  July  through 
December 

(3)  The  facility's  name  and  complete 
address; 

(4)  The  total  number  of  reports 
attached  or  summarised: 

(5)  The  lowest  and  highest  semiannual 
user  facility  report  number  of  MDR 
reportable  events  for  the  semiannual 
reporting  period: 

(6)  Tlte  name  and  complete  address  of 
the  individual  designated  as  the  facility 
contact  responsible  for  reporting 
adverse  events  to  FDA,  and  a  statement 
of  whether  this  facility  contact  has 
changed  since  the  submission  of  the  last 
semiannual  report;  and 

(7)  The  information  for  each  MOR 
reportable  event  that  occurred  during 
the  semiannual  reporting  period 
including: 

(i)  The  MDR  report  number. 

(ii)  The  name  of  the  device's 
manufacturer. 

(iii)  The  device's  brand  name  and 
common  name. 

(iv)  The  product  model  catalog,  serial 
and  lot  number. 

(v)  A  brief  description  of  the  evi^it 
reported  to  the  manufacturer. 

(d)  In  lieu  of  submitting  the 
information  in  paragraph  (cK7)  of  this 
section,  a  de\ice  user  facility  may 
submit  a  copy  of  FDA  Form  XXX.  Part  1. 
for  all  MDR  reportable  events  submitted 
by  that  facility  during  the  reporting 
period. 

(e)  Fur  purposes  of  this  part,  a  device 
user  facility  shall  be  treated  as  having 
received  or  otherwise  having  become 
aware  of  information  with  respect  to  a 
device  of  that  facility  when  medical 
personnel  in  the  course  of  their  duties, 
who  are  employed  by,  or  are  otherwise 
formally  affiliated  with  the  facility, 
receive  information  or  become  aware  of 
information  that  reasonably  suggests 
that  there  is  a  probability  the  device  has 
caused  or  contributed  to  a  death,  serious 
illness,  or  serious  injury.  For  purposes  of 
this  part,  "formally  affiliated"  medical 
personnel  includes  physicians  or 
licensed  health  care  professionals  with 
admitting  privileges  at  the  device  user 
facility.  Medical  personnel  are  deemed  . 
to  become  aware  of  a  reportable  device 
problem  when  they  have  sufficient 
information  to  make  a  determination 
that  a  report  is  required. 
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§803.25    Reports  by  distributors. 

(a)  A  distributor  shall  submit  to  FDA  a 
report,  and  a  copy  of  such  report  to  the 
manufacturer,  containing  the 
information  required  by  §  803.28  on  Part 
I  of  Form  XXX  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  distributor  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  medical  or  scientific 
literature,  whether  published  or 
unpublished,  that  reasonably  suggests 
that  there  is  a  probability  that  a  device 
marketed  by  the  distributor  has  caused 
or  contributed  to  a  death,  serious  illness. 
or  serious  injury. 

(b)  A  distributor  shall  submit  to  the 
manufacturer  a  report  containing 
information  required  by  §  803.28  on  Part 
I  of  Form  XXX.  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  distributor  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  through  the  distributor's 
own  research,  testing,  evaluation, 
servicing,  or  maintenance  of  one  of  its 
devices,  that  one  of  the  devices 
marketed  by  the  distributor  has 
malfunctioned  and  such  information 
reasonably  suggests  that  there  is  a 
probability  that  the  device  or  any  other 
device  marketed  by  the  distributor 
would  cause  a  death,  serious  illness,  or 
serious  injury,  if  the  malfunction  were  to 
recur. 

S  003.26    Rsports  by  manufacturers. 

(a)  A  manufacturer  shall  submit  to 
FDA  a  report  containing  the  information 
listed  in  S  803.28  on  Part  II  of  Form  XXX 
whenever  the  manufacturer 

(1)  Receives  or  otherwise  becomes 
aware  of  information  that  reasonably 
suggests  that  there  is  a  probability  that  a 
device  marketed  by  the  manufacturer 
has  caused  or  contributed  to  a  death, 
serious  illness,  or  serious  injury; 

(2)  Receives  or  otherwise  becomes 
aware  of  information  that  one  of  the 
devices  marketed  by  the  manufacturer 
has  malfunctioned  and  such  information 
reasonably  suggests  that  there  is  a 
probability  that  the  device  or  any  other 
device  marketed  by  the  manufacturer 
would  cause  a  death,  serious  illness,  or 
serious  injury,  if  the  malfunction  were  to 
recun  and 

(3)  Receives  or  otherwise  becomes 
aware  of  information: 

(i)  In  the  medical  or  scientific 
literature,  whether  published  or 
unpublished,  that  reasonably  suggests 
that  there  is  a  probability  that  one  of  its 
marketed  devices: 

(A)  Has  caused  or  contributed  to  a 
death,  serious  illness,  or  serious  injury: 
or 


(B)  Has  malfunctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  would  be  likely  to 
cause  or  contribute  to  a  death  or  serious 
injury  if  the  malfunction  were  to  recur, 
or 

(ii)  Receives  or  otherwise  becomes 
aware  of  information,  through  its  own 
research,  testing,  evaluation,  servicing, 
or  maintenance  of  one  of  its  devices, 
that  reasonably  suggests  a  probability 
that  one  of  its  marketed  devices 
malfunctions  and  that  the  device  or  any 
other  device  marketed  by  the 
manufacturer  would  be  likely  to  cause 
or  contribute  to  a  death  or  serious  injury 
if  the  malfunction  were  to  recur 

(b)  Reporting  schedule.  Each 
manufacturer  shall  follow  this  schedule 
in  submitting  to  FDA  the  reports 
required  by  paragraph  (a)  of  this  section: 


For  information  received  by 
manufacturer  dunng: 


January... 
February.. 

March 

April 

May. 

June.. 

July...-. 

August. 

September. 

October 

November.. 
December.. 


Reports  are  due  to 
FOAby: 


Mtfch  1. 
April  1. 
May  1. 
June  1. 
Julyi. 
August  1. 
September  t. 
October  1. 

nONWmOm  1. 

Oaoamber  t. 
January  1. 
February  1. 


(c)  Each  monthly  report  shall  be  on 
FDA  Form  YYY  and  shall  include  the 
information  requested  thereon, 
including: 

(1)  The  name  of  the  manufacturer 

(2)  The  FDA  registration  number  of 
the  reporting  facility  and,  if  different,  the 
manufacturing  8ite(s); 

(3)  The  reporting  period  (the  month  in 
which  reports  were  received): 

(4)  The  date  of  the  report; 

(5)  A  list  of  all  manufacturer  report 
numbers  for  each  of  the  MDR  reportable 
events,  the  lowest  and  the  highest 
manufacturer  report  numbers,  the  total 
number  of  reports,  and  a  copy  of  Form 
XXX  completed  by  the  manufacturer  for 
each  MDR  reportable  event  received 
during  the  reporting  period;  and 

(6)  A  narrative  evaluation  of  the 
reports  received  during  the  reporting 
period  including,  but  not  necessarily 
limited  to,  the  following  information: 

(i)  for  each  device  family,  a  statement 
comparing  the  events  in  the  current 
report  with  those  reported  to  the  firm 
during  the  last  12  months: 

(ii)  The  identification  (manufacturer 
report  number)  of  any  events  in  the 
current  report  that  differ  in  their 
frequency  or  severity  from  events 
previously  reported: 


(iii)  Whether  the  number  and/or 
severity  of  reported  events  in  the  last  12 
months  for  each  combination  of  device 
family  and  type  of  event  shows  a 
statistically  significant  upward  trend  or 
a  downward  trend  in  the  number  and/or 
severity  of  reported  events,  and  an 
explanation  of  any  upward  trend  noted: 

(iv)  for  each  combination  of  device 
family  and  type  of  event,  a  statement  as 
to  whether  the  frequency  and/or 
severity  of  occurrences  of  reported 
events  for  the  current  month,  as 
compared  with  previous  months,  shows 
a  statistically  significant  upward  shift, 
or  no  shift,  and  the  statistical  analyses 
used  to  make  that  determination; 

(v)  If  any  unusual  events  were 
reported  or  any  trends  or  shifts 
observed,  a  description  of  any  analyses 
made  of  the  events  and  any  trends  or 
shifts  including  relevant  MDR  report 
numbers,  any  failure  analyses  or  othe" 
analyses  of  the  cause  of  events,  any 
remedial  actions  implemented  or 
planned  to  correct  or  deal  with  the 
problems,  and,  if  no  such  actions  were 
implemented  or  planned,  an  explanation 
of  why  not:  and 

(vi)  A  description  of  any  remedial 
actions,  identified  by  MDR  report 
numbers,  implemented  as  a  direct  or 
indirect  result  of  any  MDR  reportable 
events  received  during  the  reporting 
period  that  is  not  covered  by  paragraph 
(c)(6)(v)  of  this  section  or  that  has  not , 
been  reported  to  FDA  under  section 
518(e)  (the  recall  provision)  of  the  act  or 
section  519(f)  (the  reports  of  removals 
and  correction  provisions)  of  the  act. 

(d)  Baseline  reports.  Each 
manufacturer  shall  submit  on  FDA  Form 
WWW  the  information  requested 
thereon  for  each  device  that  is  the 
subject  of  a  report  under  paragraph  (c) 
of  this  section  at  the  time  the  monthly 
report  is  submitted.  This  information 
shall  include: 

(1)  The  manufacturer's  name  and 
complete  address; 

(2)  The  name  and  complete  address  uf 
the  individual  that  has  been  designated 
by  the  manufacturer  as  the  person 
responsible  for  reporting  adverse  events, 
the  signature  of  the  responsible 
individual,  and  the  date  of  the  report; 

(3)  The  total  number  of  baseline 
reports  submitted; 

(4)  The  product  identification, 
including  brand  name,  manufacturer 
name,  generic  name,  device  family, 
model  number  catalog  number  and  the 
basis  for  marketing,  including  a 
reference,  if  applicable,  to  FDA 
premarket  approval  or  premarket 
notification  numbers; 
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(5)  Ute  date  the  device  was  initially 
marketed  and.  if  applicable,  the  date  the 
device  ceased  being  marketed: 

(6)  The  shelf  life,  expected  life,  and 
warranty  period; 

(7)  The  number  of  devices 
manufactured  and  distributed  for  the 
previous  12  months,  and  an  estimate  of 
the  number  of  devices  presently  on  the 
market; 

(8)  A  listing  of  any  remedial  actions 
related  to  the  device  during  the  last  12 
months  that  have  not  been  submitted  to 
FDA.  and  corresponding  codes  or 
numbers  that  the  manufacturer  has  used 
to  identify  these  actions; 

(9)  The  FDA  registration  numbers  for 
the  manufacturing  sites:  and 

(10)  A  table  showing,  for  each  type  of 
MDR  reportable  event,  the  number  of 
occurrences  of  the  event  each  month  for 
the  lust  12  months,  and  a  statement  as  to 
whether  the  frequency  or  severity  of 
adverse  events  has  increased, 
decreased,  or  remains  constant,  and  a 
description  of  the  statistical  criteria  or 
evaluation  methodology  used  to  arrive 
at  the  determination.  Each  report  shall 
include  the  name,  title,  address, 
telephone  number,  and  signature  of  the 
person  making  the  report.  The 
information  in  the  baseline  report  is 
required  when  a  device  is  the  subject  of 
a  monthly  report  for  the  first  time  and 
shall  be  updated  by  January  1  of  each 
subsequent  year  if  any  information  has 
changed. 

(e)  Reports  of  imminent  hazard.  A 
manufacturer  shall  notify  FDA  by 
telephone,  facsimile  (fax),  or  overnight 
mail  within  72  hours  after  becoming 
aware  of  information  that  reasonably 
suggests  that  there  is  a  probability  that  a 
device  manufactured  by  the  firm 
presents  an  imminent  hazard  to  the 
public  health.  This  report  shall  be 
identified  as  a  "REPORT  OF  IMMINENT 
HAZARD"  and  shall  contain  all 
available  information  listed  in  i  603.28. 
A  complete  report  of  this  event  shall  be 
included  in  the  firm's  monthly  report. 

(f)  Supplemental  information.  When  a 
manufacturer  obtains  information 
required  under  this  section  that  was  not 
submitted  because  it  was  not  known  or 
was  not  available  at  the  time  the  report 
under  those  sections  was  submitted,  the 
manufacturer  shall  submit  the 
information  to  FDA  using  FDA  Form 
XXX  and  Form  YYY  as  appropriate.  The 
supplemental  report  shall: 

(1)  Indicate  that  it  is  a  supplemental 
report: 

(2)  Provide  the  appropriate  MDR 
report  number(s),  and/ or  monthly  report 
number  and 

(3)  Include  only  the  new  or  changed 
information  in  the  appropriate  portton(8) 
of  the  form: 


(g)  Medical  device  reporting 
requirements  for  foreign  manufacturers. 
(1)  Any  foreign  manufacturer  whose 
devices  are  imported  or  offered  for 
import  into  the  United  States,  whether 
or  not  the  establishment  is  also 
registered,  shall  comply  with  the 
medical  device  reporting  requirements 
of  this  part  unless  exempt  under 
9  803.36. 

(2)  The  reports  required  under  this 
part  shall  be  in  the  English  language. 

(3)  Every  foreign  manufacturer 
required  to  report  under  this  part  shall 
designate  an  agent  in  the  United  States 
responsible  for  reporting.  The  foreign 
manufacturer  shall  submit  the  name  and 
address  of  this  agent  with  the  first 
report  submitted  under  this  part  and 
shall  update  it  in  subsequent  reports  as 
necessary. 

fMa.27    Whtreleaubmnaraport 

(a)  Any  telephone  report  required 
under  this  part  shall  be  provided  to  301- 
427-7500. 

(b)  Any  facsimile  report  required 
under  this  part  shall  be  provided  to  301- 
881-6670. 

(c)  Any  written  report  or  additional 
information  required  under  this  part 
shall  be  submitted  to: 

For  device  user  facilities:  Food  and  Drug 
Administration.  Center  for  Devices  and 
Radiological  Health,  FDA  User  Reporting. 
P.O.  Box  3002,  Rockville,  MD  20847-3002. 

For  manufacturers  and  distritjulors:  Product 
Monitoring  Branch  (HFZ-351),  Otiter  for 
Devices  and  Radioiogicai  Health.  Food  and 
Drug  Administration.  1390  Piccard  Dr.. 
Rockville,  MD  206Sa 

S  803.28    Rtportinfl  ronn. 

(a)  Each  user  facility,  manufacturer,  or 
distributor  that  submits  a  report  on  an 
MDR  reportabl€"eveTn"8iiall  provide  the 
informationi  requested  on  part  I  or  part  II 
of  FDA  Fon^  XXX  as  specified  below: 

(1)  User  fffoUities  shall  complete  the 
applicable  ponl9ns  of  part  I  of  the  form 
with  such  infornv&tioA  as  is  known  or 
reasonably  should^  known  to  the 
facility  and  submit  them  to  FDA  and/or 
the  manufacturer  as  required  by 

S  803.24. 

(2)  Manufacturers  shall  complete  and 
submit  Part  II  of  the  form  to  FDA.  The 
manufacturer  shall  also  complete  and 
submit  Part  I  of  the  form  if  the 
manufacturer  received  the  information 
concerning  the  reportable  event  from  a 
source  other  than  a  user  facility  or 
distributor 

(3)  Distributors  shall  complete  and 
submit  the  applicable  portions  of  Part  I 
of  the  form  in  so  fqr  as  the  information 
is  known  or  should  be  known  to  the 
distributor  to  FDA  and  to  the 
manufacturer  as  required  by  1 803.25. 


(b)  Each  user  facility,  manufacturer,  or 
distributor  shall  submit  the  information 
requested  on  FDA  Form  XXX.  including: 

(1)  User  Facility  Information 
(information  included  in  Part  I  of  fDA 
FormXXX): 

(i)  Facility  identification.  (A)  The  user 
facility  report  number 

(B)  The  name,  address,  and  telephone 
number  of  the  reportlitg  facility  and  the 
MDR  contact  in  the  first  report 
submitted  (subsequent  reports  may 
provide  an  identifying  number  or  code); 
and 

(C)  The  name  of  the  manufachirer 
who  received  the  report  of  the  event- 

(ii)  Date  information.  (A)  The  date  of 
the  occurrence  of  event, 

(B)  The  date  the  facility  became 
aware  of  the  event: 

(C)  The  date  the  eVent  was  reported  to 
the  manufacturer  and/or  FDA:  and 

(D)  The  date  of  this  report. 

(iii)  The  type  of  MDR  reportable  event 
and  whether  an  imminent  hazard  was 
involved; 

(iv)  Patient  information  including  age, 
sex,  diagnosis,  and  medical  status 
immediately  prior  to  the  event  and  after 
the  event 

(v)  Device  information  including 
brand  and  labeled  name,  generic  name, 
model  numiier  or  catalog  number  or 
other  identifying  numbers,  serial  number 
or  lot  number  purchase  date,  expected 
shelf  life/expiration  date  (if  applicable), 
whether  the  device  was  labeled  for 
single  use.  and  date  of  implant  (if 
applicable): 

(vi)  Maintenance/service  information 
data  including  last  date  of  service 
performed  on  the  device,  where  service 
was  performed,  whether  service 
documentation  is  available,  and 
whether  service  was  in  accordance  with 
the  service  schedule;  and 

(vii)  Whether  the  device  is  available  ' 
for  evaluation  and,  if  not  the  disposition 
of  the  device. 

(viii)  Description  of  event.  (A)  Who 
was  operating  or  using  the  device  when 
the  event  occurred; 

(B)  Whether  the  device  was  being 
used  as  labeled  or  as  otherwise 
intended: 

(C)  The  location  of  the  event; 

(D)  Whether  there  was  multi-patient 
involvement,  and  if  so.  how  many 
patients  were  involved; 

(E)  A  list  of  any  other  devices  whose 
performance  may  have  contributed  to 
the  event  and  their  manufacturers,  and 
the  results  of  any  analysis  or  evaluation 
with  respect  to  such  device  (or  a 
statement  of  why  no  analysis  or 
evaluation  was  performed);  and 

(F)  A  complete  description  of  the 
event  including,  but  not  limited  to,  what 
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happened,  how  the  device  was  involved, 
the  nature  of  the  problem,  patient 
followup/treatment  required,  and  any 
environmental  conditions  that  may  have 
influenced  the  event. 

(ix)  The  results  of  any  analysis  of  the 
device  and  the  event,  including: 

(A)  The  method  of  evaluation  or  an 
explanation  of  why  no  evaluation  was 
necessary  or  possible: 

(B)  The  results  and  conclusions  of  the 
evaluation; 

(C)  The  corrective  actions  taken:  and 

(D)  The  degree  of  certainty  concerning 
whether  the  device  caused  or 
contributed  to  the  reported  event;  and 

(x)  The  name,  title,  address,  telephone 
number,  and  signature  of  the  person 
who  prepared  the  report. 

(2)  Distributor  Information 
(information  included  in  Part  I  of  FDA 
Form  XXX): 

(i)  Identification  of  the  source  of 
report.  (A)  Type  of  source  that  reported 
the  event  to  distributor  (e.g.,  lay  user 
ownen  lay  user  lessee,  hospital,  nursing 
home,  outpatient  diagnostic  facility, 
outpatient  treatment  facility,  ambulatory 
surgical  facility): 

(B)  Distributor  report  number 

(C)  Name,  address,  and  telephone 
number  of  the  reporting  distributor  and 
the  source  that  reported  the  event  to  the 
distributor  and 

(D)  Name  of  the  manufacturer  of  the 
device. 

(ii)  Date  information.  (A)  The  date  of 
the  occurrence  of  the  event: 

(B)  The  date  the  source  that  reported 
the  event  to  the  distributor  became 
aware  of  the  event; 

(C)  The  date  the  event  was  reported  to 
the  manufacturer  and/or  FDA;  and 

(D)  The  date  of  this  report. 

(iii)  The  type  of  MDR  reportable 
event,  e.g.,  death,  serious  illness,  serious 
injury,  or  malfunction,  and  whether  an 
imminent  hazard  was  involved; 

(iv)  Patient  information  including  age, 
sex,  diagnosis,  and  medical  status 
immediately  prior  to  the  event  and  after 
the  event: 

(v)  Device  information  including 
brand  and  labeled  name,  generic  name, 
model  number  or  catalog  number  or 
other  identifying  numbers,  serial  number 
or  lot  number,  purchase  date,  expected 
shelf  life/expiration  date  (if  applicable), 
whether  the  device  was  labeled  for 
single  use.  and  date  of  implant  (if 
applicable): 

(vi)  Maintenance/service  information 
data  including  the  last  date  of  service 
performed  on  the  device,  where  service 
was  performed,  whether  service 
documentation  is  available,  and 
whether  service  was  in  accordance  with 
the  service  schedule: 


(vii)  Whether  the  device  is  available 
for  evaluation  and,  if  not,  the  disposition 
of  the  device; 

(viii)  Description  of  the  event.  (A) 
Who  was  operating  or  using  the  device 
when  the  event  occurred; 

(B)  Whether  the  device  was  being 
used  as  labeled  or  as  otherwise 
intended; 

(C)  The  location  of  the  event; 

(D)  Whether  there  was  multi-patient 
involvement,  and  if  so,  how  many 
patients  were  involved; 

(E)  A  list  of  any  other  devices  whose 
performance  may  have  contributed  to 
the  event  and  their  manufacturers,  and 
the  results  of  any  analysis  or  evaluation 
with  respect  to  such  device  (or  a 
statement  of  why  no  analysis  or 
evaluation  was  performed);  and 

(F)  A  complete  description  of  the 
event  including,  but  not  limited  to,  what 
happened,  how  the  device  was  involved, 
the  nature  of  the  problem,  patient 
followup/treatment  required,  and  any 
environmental  conditions  that  may  have 
influenced  the  event. 

(ix)  The  results  of  any  analysis  of  the 
device  and  the  event,  including: 

(A)  The  method  of  evaluation  or  an 
explanation  of  why  no  evaluation  was 
necessary  or  possible: 

(B)  The  results  and  conclusions  of  the 
evaluation: 

(C)  The  corrective  actions  taken:  and 

(D)  The  degree  of  certainty  concerning 
whether  the  device  caused  or 
contributed  to  the  reported  event: 

(x)  The  name,  title,  address,  telephone 
number,  and  signature  of  the  person 
who  prepared  the  report. 

(3)  Manufacturer  information 
(information  included  in  Part  II  of  FDA 
Form  XXX): 

(i)  Identification  information  including 
the  manufacturer's  name  and  the  FDA 
registration  number  assigned  to  the 
manufacturing  site  for  the  device: 

(ii)  The  date  that  the  manufacturer 
became  aware  of  the  event,  the  date  the 
event  was  reported  to  the  manufacturer, 
and  the  date  of  the  report  to  FDA; 

(iii)  Information  concerning  the  device 
if  it  differs  from  the  information 
received  from  the  reporter,  including  the 
brand  name,  generic  name,  device 
family,  model  number,  catalog  number, 
other  product  identification  number, 
serial  number,  lot  number  and 
expiration  date,  if  applicable: 

(iv)  Manufacturer  assessment  of  event 
including: 

(A)  The  type  of  MDR  reportable  event, 
e.g.,  death,  serious  illness,  serious  injury. 
or  malfunction,  if  different  from  that 
stated  by  the  reporter,  and  device  event 
codes: 

(B)  Analyses  of  the  device  and  event 
(e.g..  whether  the  device  was  evaluated 


and  if  not,  why  not.  the  method  of 
evaluation,  and  the  evaluation  results 
and  conclusions);  and 

(C)  Steps  taken  to  verify  information 
received  from  the  reporter  with  persons 
who  have  direct  knowledge  of  the  event 
and,  in  the  event  such  verification  does 
not  take  place,  an  explanation  why  such 
information  was  not  obtained,  and  a 
statement  of  when  the  information  will 
be  submitted,  if  the  information  can  be 
obtained. 

(v)  Remedial  action  taken,  if  any, 
including  the  nature  of  the  action,  an 
explanation  of  why  no  action  was 
necessary,  and  any  FDA  number 
assigned  to  any  official  recall,  safety 
alert,  etc..  if  applicable; 

(vi)  The  degree  of  certainty  that  the 
device  caused  or  contributed  to  the 
reported  event  or  an  explanation  of  why 
a  cause  and  effect  determination  cannot 
be  made: 

(vii)  An  explanation  of  why  any 
required  information  in  the  report  was 
not  submitted  and  a  statement  of  when 
the  information  will  be  submitted,  if  the 
information  can  be  obtained;  and 

(viii)  The  name,  title,  address, 
telephone  number,  and  signature  of  the 
person  who  prepared  and  submitted  the 
report  including  the  date  of  the  report. 

§803.30    Annual  certification. 

Manufacturers  and  distributors 
required  to  report  under  this  section 
shall  submit  a  certification  report  to 
FDA  by  the  date  designated  for  annual 
registration  for  the  firm  in  S  807.21  of 
this  chapter  which  will  cover  the  period 
ending  1  month  before  the  reporting 
date.  The  report  will  contain  the 
following  information: 

(a)  The  name,  address,  telephone 
number,  and  FDA  registration  number  of 
the  firm  and  whether  the  firm  is  a 
manufacturer  or  distributor. 

(b)  A  statement  certifying  that: 

(1)  The  firm  listed  in  paragraph  (a)  of 
this  section  has  filed  reports  under  this 
section  during  the  previous  12-month 
period,  the  number  of  reports  that  were 
submitted  to  FDA.  and  that  all  MDR 
reportable  events  were  submitted  to 
FDA;  or 

(2)  The  firm  listed  in  paragraph  (a)  of 
this  section  did  not  receive  any 
reportable  events  during  the  previous 
12-monlh  period. 

(c)  The  name,  address,  title,  telephone 
number,  and  signature  of  the  individual 
making  the  certification  for  the  firm. 
This  person  must  be  a  responsible 
person  designated  by  the  firm. 

§  803.31    Additional  raquiramants. 

(a)  Requests  for  additional 
information.  If  FDA  determines  that  the 
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protection  of  the  public  health  requires 
information  in  addition  to  that  included 
in  the  medical  device  reports  submitted 
to  FDA  under  this  part,  the 
manufacturer,  distributor,  or  user  facility 
shall,  upon  FDA's  request,  submit  such 
additional  information.  Any  request  by 
FDA  under  paragraph  (a)  of  this  section 
shall  state  the  reason  or  purpose  for 
which  the  information  is  being 
requested,  and  specify  a  due  date  for  the 
submission  of  such  information. 

(b)  Each  manufacturer  is  required  to 
conduct  an  investigation  of  each 
reportable  event  in  accordance  with 
SS  820.162  and  820.198  of  this  chapter. 

§803.32    Supplamantal  Information. 

(a)  Only  one  medical  device  report  is 
required  under  this  part  if  the 
manufacturer,  distributor,  or  user  facility 
becomes  aware,  from  more  than  one 
source,  of  information  concerning  the 
same  patient  and  the  same  event. 

(b)  A  medical  device  report  that 
would  otherwise  be  required  under  this 
section  is  not  required  by: 

(1)  The  manufacturer,  distributor,  or 
user  facility  if  the  manufacturer, 
distributor,  or  facility  determines  that 
the  information  received  is  erroneous  in 
that  a  death,  serious  injury,  serious 
illness,  or  the  malfunction  did  not  occur. 

(2)  The  manufacturer  or  distributor,  if 
the  manufacturer  or  distributor 
determines  that  the  information  received 
is  erroneous  in  that  the  device  that  is  the 
subject  of  the  information  was 
manufactured  or  distributed  by  another 
manufacturer  or  distributor.  A 
manufacturer  or  distributor  shall 
forward  to  FDA  any  report  that  is 
erroneously  sent  to  the  manufacturer  or 
distributor,  with  a  cover  letter 
explaining  that  the  product  in  question 

is  not  manufactured  or  distributed  by 
that  firm. 

(c)  A  report  or  information  submitted 
by  a  manufacturer,  distributor,  or  user 
facility  under  this  part  (and  any  release 
by  FDA  of  that  report  or  information) 
does  not  necessarily  reflect  a  conclusion 
by  the  party  submitting  the  report  or  by 
FDA  that  the  report  or  information 
constitutes  an  admission  that  the  device, 
the  establishment  submitting  the  report, 
or  employees  thereof,  caused  or 
contributed  to  a  death,  serious  injury, 
serious  illness  or  malfunction.  A 
manufacturer,  distributor,  or  user  facility 
need  not  admit,  and  may  deny,  that  the 
report  or  information  submitted  under 
this  part  constitutes  an  admission  that 
the  device,  the  party  submitting  the 
report,  or  employees  thereof,  caused  or 
contributed  to  a  death  or  serious  injury. 
serious  illness  or  malfunction. 


§803.33    Altamativt  raporting 
raquiramant*. 

(a)  Manufacturers  or  distributors  may 
request  exemptions  from  any  or  all  of 
the  reporting  requirements  in  this  part. 
These  requests  are  required  to  be  in 
writing  and  to  include  both  the 
information  necessary  to  identify  the 
firm  and  device  and  an  explanation  why 
the  request  is  justified. 

(b)  FDA  may  grant  a  manufacturer  or 
distributor,  in  writing,  an  exemption 
from  any  or  all  of  the  reporting 
requirements  in  this  part  and  may 
change  the  frequency  of  reporting  to 
quarterly,  semiannually,  annually,  or 
other  appropriate  time  periods.  In 
granting  such  exemptions,  FDA  may 
impose  other  reporting  requirements  to 
ensure  the  protection  of  public  health 
and  safety.  FDA  may  also  authorize  the 
use  of  alternative  reporting  media  such 
as  magnetic  tape  or  disk,  in  lieu  of  FDA 
forms. 

(c)  FDA  may  revoke  alternative 
reporting  options,  in  writing,  if  FDA 
determines  that  protection  of  the  public 
health  justifies  a  return  to  the 
requirements  as  stated  in  this  part. 

§803.34    Wrtttan  MDR  procadUTM. 

Device  manufacturers,  distributors, 
and  device  user  facilities  shall  maintain 
and  implement  written  MDR  procedures 
in  the  following  areas: 

(a)  Training  and  education  programs 
informing  employees  about  obligations 
under  this  section,  including  how  to 
identify  and  report  MDR  reportable 
events; 

(b)  Internal  systems  that  provide  for 
timely  and  effective  identification, 
communication,  and  evaluation  of 
events  that  may  be  subject  to  MDR 
requirements,  a  standardized  review 
process/procedure  for  determining  when 
an  event  meets  the  criteria  for  reporting 
under  this  part,  and  timely  transmission 
of  complete  MDR  reports  to  FDA  and/or 
manufacturers:  and 

(c)  Documentation  and  recordkeeping 
requirements  for: 

(i)  Information  that  may  be  the  subject 
of  an  MDR  report; 

(ii)  All  MDR  reports  and  information 
submitted  to  FDA  and  manufacturers; 

(iii)  Information  that  facilitates  the. 
submission  of  semiannual  reports:  and 

(iv)  Systems  that  ensure  access  to 
information  that  facilitates  timely 
foUowup  and  inspection  by  FDA. 

§803.35    Fllaa. 

(a)  Device  distributors.  (1)  A  device 
distributor  shall  establish  a  device 
complaint  file  in  accordance  with 
S  820.198  of  this  chapter  and  maintain  a 
record  of  any  information,  including  any 
written  or  oral  communication,  received 


by  the  distributor  concerning  all  events 
that  were  considered  for  possible 
reporting  under  this  part.  Device 
incident  records  shall  be  prominently 
identified  as  such  and  shall  be  filed  by 
device.  The  file  shall  also  contain  a  copy 
of  any  medical  devi'ce  report  along  with 
any  additional  information  submitted  to 
FDA  under  this  part.  A  distributor  shall 
maintain  records  that  document  the 
submission  of  copies  of  MDR  reports  to 
manufacturers. 

(2)  A  device  distributor  shall  retain 
copies  of  the  records  required  to  be 
maintained  under  this  section  for  a 
period  of  2  years  from  the  date  that  the 
report  or  additional  information  is 
submitted  to  FDA  under  \  803.24(b).  or 
for  a  period  of  time  equivalent  to  the 
design  and  expected  life  of  the  device, 
whichever  is  greater,  even  if  the 
distributor  has  ceased  to  distribute  the 
device  that  is  the  subject  of  the  report  or 
the  additional  information. 

(3)  A  device  distributor  shall  maintain 
the  device  complaint  files  established 
under  this  section  at  the  distributor's 
principal  business  establishment.  A 
distributor  that  is  also  a  manufacturer 
may  maintain  the  file  at  the  same 
location  as  the  manufacturer  maintains 
its  complaint  file  under  \\  820.180  and 
820.198  of  this  chapter.  A  device 
distributor  shall  permit  any  authorized 
FDA  employee,  during  all  reasonable 
times,  to  have  access  to.  and  to  copy 
and  verify,  the  records  required  by  this 
part. 

(b)  Device  manufacturers.  (1)  A 
device  manufacturer  shall  retain  copies 
of  records  of  any  information,  including 
any  written  or  oral  communication, 
received  by  the  manufacturer 
concerning  an  event  that  requires  a 
report  under  Si  803.26, 803.27.  and 
803.2&  The  manufacturer  also  shall 
retain  a  copy  of  any  MDR  submitted  to 
FDA  and  any  additional  information 
submitted  to  FDA.  The  manufacturer 
shall  retain  the  records  referred  to  in 
this  section  for  2  years  or  a  period  of 
time  equivalent  to  the  design  and 
expected  life  of  the  device,  whichever  is 
greater,  even  if  the  firm  has  ceased 
manufacturing  the  device.  The 
manufacturer  may  maintain  as  part  of 
its  complaint  file,  under  §  820.198  of  this 
chapter,  the  records  referred  to  in 
paragraph  (b)(l]  of  this  section,  provided 
that  such  records  are  prominently 
identified  as  MDR  reportable  events  and 
filed  by  device.  The  manufacturer  shall 
permit  any  authorized  FDA  employee, 
during  all  reasonable  times,  to  have 
access  to,  and  to  copy  and  verify,  the 
records  required  by  this  part. 

(2)  A  report  submitted  under  |  803.24 
by  a  manufacturer  shall  not  be 
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considered  to  comply  with  this  part 
unless  the  event  has  been  evaluated  in 
accordance  with  the  requirements  of 
§§  820.162  and  820.198  of  this  chapter. 
MDR  files  and  reports  shall  include  the 
information  required  by  this  section  or 
shall  contain  an  explanation  why  the 
information  could  not  be  obtained.  The 
results  of  the  analyses  of  the  event  are 
to  be  documented  and  maintained  in  the 
complaint  file. 

(c)  Device  user  facilities.  (1)  A  device 
user  facility  shall  establish  a  device 
incident  Hie  and  maintain  a  record  of 
any  information,  including  any  written 
or  oral  communication,  received  by  the 
user  facility  concerning  an  event  that  is 
subject  to  reporting  under  this  part.  Such 
information  includes  information  that 
has  been  reviewed  by  the  user  facility  in 
the  process  of  determining  what  is  a 
reportable  event  under  this  section, 
including  patient  records. 

(2)  A  device  user  facility  shall 
maintain  copies  of  any  records  required 
by  this  section  for  2  years  after  the  date 
of  submission  of  the  report  to  FDA  or 
the  manufacturer.  User  facilities  shall 
permit  any  authorized  FDA  employee, 
during  all  reasonable  times,  to  have 
access  to,  and  to  copy  and  verify  the 
records  required  by  this  part. 

§  803.36    Exemptions  from  reporting. 
The  following  persons  are  exempt 
from  reporting: 

(a]  An  individual  who  is  a  practitioner 
licensed  by  law  to  prescribe  or 
administer  devices  intended  for  use  in 
humans  and  who  manufactures  or 
imports  devices  solely  for  use  in  the 
course  of  that  individual's  professional 
practice. 

(b)  An  individual  who  manufactures 
cr  imports  devices  intended  for  use  in 
humans  solely  for  such  person's  use  in 
research  or  teaching  and  not  for  sale  or 
under  an  investigational  device 
exemption  granted  under  parts  812  or 
613  of  this  chapter. 

PART  807— ESTABUSHMENT 
REGISTRATION  AND  DEVICE  USTING 
FOR  MANUFACTURERS  OF  DEVICES 

2.  The  authority  citation  for  21  CFR 
part  807  is  revised  to  read  as  follows: 

Anthority:  Sees.  301,  501.  502.  510.  513.  515. 
519,  520,  701.  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  331.  351.  352,  360. 
360c.  360e.  3eOi.  SOOj.  371.  374). 

3.  Section  807.3  is  amended  by 
revising  paragraph  (d)(2).  and  by  adding 
new  paragraphs  (e)(5)  and  (n]  to  read  as 
follows: 

§807.3    DeflnMons. 
•        *        •        •        * 

(d)  •  *  • 


(2)  Distribution  of  domestic  or 
imported  devices:  or 


First  letter  of  owner  or  operator     Data  FOA  wil  mal 

forma 


(e)  *  •  • 

(5)  The  annual  certification  of  medical 
device  reports  required  by  I  803.27  of 
this  chapter  or  forwarding  the 
certification  form  to  the  person 
designated  by  the  firm  as  responsible  for 
the  certification. 


(n)  "U.S.  designated  agent'  means  the 
person  designated  by  the  owner  or 
operator  of  a  foreign  establishment 
responsible  for  the  annual  certification 
of  the  number  of  MDR  reports 
submitted. 

4.  Section  807.20  is  amended  by 
revising  paragraphs  (a)(4)  and  (a)(5). 
and  by  adding  new  paragraph  (a)(6)  to 
read  as  follows:  * 

§  807.20    Wlio  must  regieter  and  submK  ■ 
devtceHet 

(4)  U.S.  designated  agents  and 
distributors: 

(5)  Manufactures  components  or 
accessories  which  are  ready  to  be  used 
fur  any  intended  health-related  purpose 
and  are  packaged  or  labeled  for 
commercial  distribution  for  such  health- 
related  purpose,  e.g..  blood  filters, 
hemodialysis  tubing,  or  devices  which  of 
necessity  must  be  further  processed  by  a 
licensed  practitioner  or  other  qualified 
person  to  meet  the  needs  of  a  particular 
patient,  e.g.,  a  manufacturer  of 
ophthalmic  lens  blanks;  or 

(6)  Acts  as  the  U.S.  designated  agent 
fur  foreign  establishments  responsible 
for  annual  certification  of  reports. 

5.  Section  807.21  is  revised  to  read  as 
follows: 

§  807.21    Times  (or  estabHehment 
registration  and  device  Uetino. 

(a)  An  owner  or  operator  of  an 
establishment  who  has  not  previously 
entered  into  an  operation  defined  in 
S  807.2(c)  shall  register  within  30  days 
after  entering  into  such  an  operation  and 
submit  device  listing  information  at  that 
time.  An  owner  or  operator  of  an 
establishment  shall  update  its 
registration  information  annually  within 
30  days  after  receiving  registration 
forms  from  FDA.  FDA  will  mail  Form 
FDA-2891a  to  the  owners  or  operators 
of  registered  establishments  according 
to  a  schedule  based  on  the  first  letter  of 
the  name  of  the  owner  or  operator.  The 
schedule  is  as  follows: 


A.  B.CD.  E 

F.Q.KI.J.K,UM. 

N,O.P.a«.— 

S,  T.  U.  V.  W.  X.  Y.  Z...- 


_L 


Mvctt. 
June. 
August. 
Nove)nt>ar. 


(b)  Owners  or  operators  of  all 
registered  establishments  shall  update 
their  device  listing  information  every 
June  and  December  or.  at  their 
discretion,  at  the  time  the  change  occurs. 

6.  Section  807.22  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  807.22    How  and  where  to  register 
eetalftHatwtefita  and  liat  devlcaa. 

(a)  The  first  registration  of  a  device 
establishment  shall  be  on  Form  FDA- 
2891  (Initial  Registration  of  Device 
Establishment).  Forms  are  obtainable 
upon  request  from  the  Center  for 
Devices  and  Radiological  Health  (HFZ- 
342).  Food  and  Drug  Administration. 
1390  Piccard  Dr..  Rockville.  MD  20850.  or 
from  the  Food  and  Drug  Administration 
(FDA)  district  offices.  Subsequent 
annual  registration  shall  be 
accomplished  on  Form  FDA-2891a 
(Annual  Registration  of  Device 
EstabUshment).  which  will  be  furnished 
by  FDA  to  establishments  whose 
registration  for  that  year  was  validated 
under  S  80735(a).  The  forms  will  be 
mailed  to  the  owner  or  operators  of  all 
establishments  in  accordance  with  the 
schedule  as  described  in  %  807.21(a).  The 
completed  form  shall  be  mailed  to  the 
above-designated  address  within  30 
days  after  receipt  from  FDA. 
*        •        *        *        * 

(c)  The  listing  obligations  of  the 
distributor  are  satisfied  as  follows: 

(1)  For  those  devices  for  which  the 
distributor  has  also  initiated  or 
developed  the  specifications.  Form 
FDA-2692  shall  be  submitted  and  the 
historical  file  maintained  by  the 
distributor 

(2)  For  those  devices  for  which  the 
distributor  repackages  or  relabels  the 
device.  Form  FDA-2892  shall  be 
submitted  and  the  historical  file 
maintained  by  the  distributor; 

(3)  The  distributor  is  not  required  to 
submit  a  Form  FDA-2892  for  those 
devices  for  which  such  distributor  did 
not  initiate  or  develop  the  specifications 
for  the  device  or  repackage  or  relabel 
the  device.  However,  the  distributor 
shall  submit,  for  each  device,  the  name 
and  address  of  the  manufacturer. 
Distributors  shall  also  be  prepared  to 
submit,  when  requested  by  FDA,  the 
proprietary  name,  if  any,  and  the 
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common  or  usual  name  of  each  device 
for  which  they  are  the  distributors:  and 

(4)  The  distributor  shall  update  the 
information  required  by  paragraphs 
(c)(1),  (c)(2),  and  (c)(3)  of  this  section  at 
the  intervals  specified  in  8  807.30. 

7.  Section  607.25  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  807.25    Information  requirtd  or 
requested  for  establishment  rsgistrstlon 
and  device  Hating. 

a  •  •  •  * 

(b)  The  owner  or  operator  shall 
identify  the  device  activities  of  the 
establishment  such  as  manufacturing, 
repackaging,  or  distributing  devices, 

8.  Section  807.40  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


S  807.40    Establishment  registration  and 
device  Nstlng  for  foreign  manufacturars  of 


(e)  Each  foreign  device  establishment, 
whether  registered  or  not,  shall  inform 
the  Food  and  Drug  Administration  of 
their  U.S.  designated  agent  in  writing 
and  must  update  any  changes  in  agent 
name,  address,  and/or  phone  number 
within  30  days  of  the  date  of  the  change. 
The  U.S.  designated  agent  may  list  on 
behalf  of  the  foreign  establishment  If  the 
owner  or  operator  authorizes  the  agent 
to  file  Form  FDA-2692  and  maintain  the 
historical  file. 

9.  Section  607.65  is  amended  by 
revising  paragraph  (e)  and  by  removing 
and  reserving  paragraph  (g)  to  read  as 
follows: 


S  807.65    Exemptions  for 
establishments. 


(e)  Pharmacies,  surgical  supply 
outlets,  or  other  similar  retail 
establishments  making  final  delivery  or 
sale  to  the  ultimate  user.  This  exemption 
also  applies  to  a  pharmacy  or  other 
similar  retail  establishment  that 
purchases  a  device  for  subsequent 
distribution  under  its  own  name.  e.g..  a 
properly  labeled  health  aid  such  as  an 
elastic  bandage  or  crutch,  indicating 
"distributed  by"  or  "manufactured  for" 
followed  by  the  name  of  the  pharmacy. 

Dated:  November  a.  1991. 
David  A.  KeMler. 
Commissioner  of  Food  and  DmgB. 
Uwis  W.  SulUvsB. 

Secretary  of  Health  and  Human  Services. 
|FR  Doc.  91-28377  Filed  11-25-91:  8:45  t(in| 
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Proclamation  6380  of  November  25,  1991 
Thanksgiving  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  the  moment  it  was  "conceived  in  liberty,  and  dedicated  to  the  proposi- 
tion that  all  men  are  created  equal,"  our  Nation  has  enjoyed  the  mercy  and 
protection  of  Almighty  God.  Thus,  when  we  join  with  family  and  friends  on 
Thanksgiving,  we  celebrate  not  only  the  many  blessings  that  we  have  received 
as  individuals — including  the  gift  of  life  itself— but  also  our  great  fortune  as 
one  Nation  under  God.  On  this  occasion,  Americans  of  every  race,  creed,  and 
walk  of  life  are  united  by  a  profound  sense  of  gratitude  and  duty. 

As  we  continue  the  Thanksgiving  tradition,  a  tradition  cherished  by  every 
generation  of  Americans,  we  reflect  in  a  special  way  on  the  blessings  of  the 
past  year.  When  this  Nation  and  its  coalition  partners  took  up  arms  in  a  last- 
resort  effort  to  repel  aggression  in  the  Persian  Gulf,  we  were  spared  the 
terrible  consequences  of  a  long  and  protracted  struggle.  Indeed,  the  millions  of 
people  who  prayed  for  a  quick  end  to  the  Fighting  saw  those  prayers  answered 
with  a  swiftness  and  certainty  that  exceeded  all  expectations.  During  the  past 
year,  we  have  also  witnessed  the  demise  of  communism  and  welcomed 
millions  of  courageous  people  into  the  community  of  free  nations. 

Of  course,  as  we  give  thanks  for  these  and  other  developments,  we  also 
remember  the  less  fortunate — those  who  do  not  yet  share  in  the  promise  of 
freedom;  those  who  do  not  know  the  comfort  of  peace  and  security:  and  those 
whose  tables  do  not  reflect  prosperity  and  plenty. 

Time  and  again.  Scripture  describes  our  Creator's  special  love  for  the  poor.  As 
the  Psalmist  wrote,  "He  pours  contempt  upon  princes  ...  yet  sets  the  poor  on 
high  from  affliction."  In  this  great  Nation,  we  have  a  special  obligation  to  care 
for  the  ill  and  the  destitute.  Therefore,  recalling  that  much  will  be  asked  of 
those  to  whom  much  has  been  given,  let  us  resolve  to  make  food  drives  and 
other  forms  of  charity  an  increasingly  important  part  of  our  Thanksgiving 
tradition. 

On  this  occasion,  as  we  count  our  blessings  and  reach  out  to  help  the  less 
fortunate,  we  also  do  well  to  remember  that,  in  many  ways,  the  poorest 
nations  are  those  who  neither  recognize  nor  revere  what  our  Founders  called 
"the  laws  of  Nature  and  of  Nature's  God."  Indeed,  we  have  seen  totalitarian 
regimes  impoverish  entire  peoples,  not  just  economically,  but  spiritually,  by 
denigrating  religion  and  by  denying  the  inherent  dignity  and  worth  of  individ- 
uals. The  moral  bankruptcy  of  communism  should  remind  every  free  nation  of 
the  dangers  of  cynicism  and  materialism. 

Similarly,  can  any  individual  be  truly  rich  or  truly  satisfied  if  he  or  she  has  not 
discovered  the  rewards  of  service  to  one's  fellowman?  Since  most  of  us  first 
experience  the  love  of  God  through  the  goodness  and  generosity  of  others, 
what  better  gift  could  we  give  our  children  than  a  positive  example? 


6(MH4      Federal  Register  /  Vol.  56.  No.  228  /  Tuesday,  November  28.  1991  /  Presidential  Documents 


Finally,  as  we  gather  with  family  and  friends  on  Thanksgiving,  we  know  that 
our  greatest  blessings  are  not  necessarily  material  ones.  Indeed,  perhaps  the 
best  thing  about  this  occasion  is  that  it  reminds  us  that  God  loves  each  and 
every  one  of  us.  Like  a  faithful  and  loving  parent,  He  always  stands  ready  to 
comfort,  guide,  and  forgive.  That  is  our  real  cause  for  Thanksgiving,  today  and 
every  day  of  our  lives. 

NOW,  THEREFORE,  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  Thursday,  November  28, 1991,  as  a  National  Day 
of  Thanksgiving.  I  urge  all  Americans  to  gather  together  in  their  homes  and  in 
places  of  worship  on  that  day  to  offer  thanks  to  Almighty  God  for  the  many 
blessings  that  He  has  bestowed  upon  us  as  individuals  and  as  a  Nation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


|FR  Doc.  91-28631 
Filed  11-25-91:  11:01  am 
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Editorial  note:  For  the  President's  remari(s  on  Thanksgiving,  see  issue  No.  48  of  the  Weekly 
Compilation  of  Presidential  Documents. 
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LIST  OF  PUBLIC  LAWS 

Th«  it  ■  continuing  Mtt  ol 
public  bills  from  th«  currant 
•asaion  of  Congrau  «yhich 
hava  bacoma  Fadaral  laws.  It 
may  t>a  used  m  conjunction 
«Mth  "P  L  U  S"  (Public  La<M 
Updata  Servica)  on  202-523- 
6641.  The  text  of  laws  is  r>ol 
published  in  the  Fadaral         ~' 
Ragtatar  but  may  be  ordered 
in  individual  panriphlet  form 
(referred  to  as  "slip  laws") 
from  the  Supenntendent  of 
Documents,  U.S  Goverr>ment 
Pnnting  Office,  Washington, 
DC  20402  (phona.  202-512- 
2470). 
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